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The  President 


Presidential  Documents 


Presidential  Detennination  No.  91-48  of  August  17,  1991 

Determination  Under  Subsection  402(c)(2)(A)  of  the  Trade  Act 
of  1974,  as  Amended — Romania 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  subsection  402(c)(2)(A)  of  the  Trade  Act  of  1974.  as  amended  (the 
"Act")  (19  U.S.C.  2432(c)(2)(A)),  I  determine  that  a  waiver  by  Executive  order 
of  the  application  of  subsections  (a)  and  (b)  of  section  402  of  the  Act  with 
respect  to  Romania  will  substantially  promote  the  objectives  of  section  402, 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


f  [FR  Doc  91-21412 

Filed  9-3-01;  3M  pm] 
Billing  code  3195-01^4 


THE  WHITE  HOUSE. 
Washington.  August  17,  1991. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wtMch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urxtor  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

RIN  3206-AEOO 

Civil  Service  Retirement  System 
Voluntary  Contributions 

agency:  O^ice  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Ofrice  of  Personnel 
Management  (0PM]  is  adopting  its 
proposed  regulations  concerning 
voluntary  contributions  under  the  Civil 
Service  Retirement  System  (CSRS). 
These  regulations  restructure  the 
existing  regulations  governing  these 
accounts  and  expand  the  regulations  to 
address  the  payment  of  interest 
EFFECTIVE  DATE:  October  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Harold  L  Siegelman.  (202)  606-0299. 
SUPPl£MENTARY  INFORMATION: 

Comments:  On  January  25, 1991,  we 
published  proposed  regulations 
concerning  voluntary  contributions 
under  the  Civil  Service  Retirement 
System.  OPM  received  three  conunents 
on  the  proposed  rules. 

One  commenter  raised  questions 
about  calculating  interest  on  excess 
deductions.  Excess  deductions  are 
mandatory  retirement  deductions  taken 
from  the  salary  of  employees  whose 
service  exceeds  the  amount  necessary 
(usually  41  years  and  11  months]  to 
qualify  for  the  maximum  annuity  (80 
percent  of  average  salary].  By  statute  (5 
U.S.C.  8342(h]),  excess  deductions  earn  3 
percent  interest  from  the  date  the 
deductions  were  taken  until  the  date  of 
retirement  or  death.  Under  section 
8343(a)  of  title  5,  United  States  Code, 
voluntary  contributions  now  generally 
earn  market  rate  interest.  When  the 
employee  retires  or  dies,  any  excess 


deductions  (plus  interest]  not  necessary 
to  pay  service-credit  deposits  or 
redeposits  are  treated  as  voluntary 
contributions;  that  is,  the  deductions  can 
be  used  to  purchase  aimuity,  or 
refunded  with  their  earned  interest, 
though  the  interest  rates  for  the  two 
amounts  remain  different. 

Another  commenter  suggested  that  the 
regulations  include  a  statement  that 
interest  on  voluntary  contributions  is 
tax-deferred.  OPM  does  not  issue 
regulations  on  tax  matters.  Taxation  of 
interest  is  within  the  purview  of  the 
Internal  Revenue  Service.  Information 
on  this  subject  is  available  in  IRS 
Publication  721,  Tax  Guide  to  U.S.  Civil 
Service  Retirement  Benefits. 

The  commenter  also  suggested  that 
employees  covered  by  CSRS-Offset  as 
well  as  CSRS  employees  could  make 
voluntary  contributions.  CSRS-Offset 
refers  to  the  retirement  coverage  of 
individuals  subject  to  CSRS  who  will 
have  an  offset  of  their  CSRS  benefits 
under  section  8349  of  title  5,  United 
States  Code,  due  to  social  security 
eligibility.  Section  831.402  of  the 
regulations  defines  CSRS  as  described 
in  subchapter  III  of  chapter  83  of  title  5, 
United  States  Code.  Subchapter  III 
includes  the  offset  in  its  description  of 
CSRS,  and  specific  reference  to  CSRS- 
Offset  employees  is  therefore 
unnecessary. 

The  commenter  also  requested  that 
we  add  an  explanation  about  continued 
accrual  of  interest  on  voluntary 
contributions  of  employees  who  have 
transferred  from  CSRS  to  FERS.  This 
information  is  already  provided  in 
§  831.405(c](3]. 

A  final  comment  requested  the 
regulation  include  a  definition  of  the 
term  "natural  person"  as  used  in 
S  831-407(b),  and  questioned  its 
necessity.  "Natural  person"  is  a 
commonly  used  legal  term  that  refers  to 
a  human  being,  as  opposed  to  an 
"artificial  person."  which  refers  to  a 
legal  entity,  such  as  a  corporation  or 
other  partnership.  For  the  purposes  of 
these  regulations,  which  establish  that  a 
"natural  person"  may  be  designated  to 
receive  a  survivor  benefit,  the  legal  term 
is  appropriate.  Additional  information  is 
available  in  guidance  published  by  OPM 
for  use  in  counseling  employees. 


E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations,  Law  enforcement  officers, 
Pensions,  Retirement. 

Office  of  Personnel  Management. 
Constance  Beiry  Newman, 

Director. 

Accordingly,  OPM  is  revising  subpart 
D  (§5  831.401-831.407)  of  5  CFR  part  831 

to  read  as  follows: 

PART  831— RETIREMENT 
Subpart  D— Voluntary  ContrttHitiona 

Sec 

B31.401    Purpose  and  scope. 

831.402  Deflnitions. 

831.403  Eligibility  to  make  voluntary 
contributions. 

831.404  Procedure  for  making  voluntary 
contributions. 

B31.40S    Interest  on  voluntary  conbibutions. 

831.406  Withdrawal  of  voluntary 
contributions. 

831.407  Purchase  of  additional  annuity. 
Authority:  5  U.S.C.  8343  and  8347. 

Subpart  D— Voluntary  Contributions 

§  831.401    PurpoM  and  acopa. 

This  subpart  describes  the  procedures 
that  employees  and  Members  must 
follow  in  making  voluntary 
contributions  under  the  Civil  Service 
Retirement  System  (CSRS).  This  subpart 
also  describes  the  procedures  that  the 
Office  of  Personnel  Management  (OPM) 
will  follow  in  accepting  voluntary 
contributions,  crediting  interest  on 
voluntary  contribution  accounts,  and 
paying  benefits  based  on  voluntary 
contributions. 
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§831.403    EngibilHy  t^  make  voluntary 
contritHitions. 

(a)  Voluntary  cont|ibutions  may  be 
made  only  by — 

(1)  Employees  or  htlembers  currently 
subject  to  CSRS,  anc 

(2)  Applicants  for  'etirement. 

(b)  Voluntary  coni  ributions  may  not 
be  accepted  from  an  employee.  Member, 
or  applicant  for  retir  ;ment  who— 

(1)  Has  not  deposiked  amounts 
covering  all  creditahjle  civihan  service 
performed  by  him  oi  hen  or 

(2)  Has  previously  received  a  refund 
of  voluntary  contribi  itions  and  who  has 
not  been  reemployec  subject  to  CSRS 
after  a  separation  of  more  than  3 
calendar  days. 

(c)  An  employee  o  ■  Member  covered 
by  the  Federal  Emplpyees  Retirement 
System  (FERS),  including  an  employee 
or  Member  who  eleded  to  transfer  or 
was  automatically  p  aced  in  FERS,  may 
not  open  a  voluntary  contributions 
account  or  make  adc  itional 
contributions  to  an  e  xisting  voluntary 
contribution  accoun  . 

§831.404    Procadur*  If  or  making  voluntary 
contrltMtion*. 

(a)  To  make  volun  ary  contributions 
to  the  Civil  Service  I  .etirement  and 
Disability  Fund,  an  ( ligible  individual 
must  first  apply  on  a  form  prescribed  by 
0PM.  0PM  will  establish  a  voluntary 
contribution  accoun  for  each  eligible 
individual  who  elecl  3  to  make  voluntary 
contributions  and  nc  tify  the  individual 
that  a  voluntary  con  ribution  account 
has  been  establishei  .  An  eligible 


individual  may  not  make  voluntary 
contributions  until  notified  by  0PM  that 
an  account  has  been  so  established. 

(b)  After  receiving  notice  from  OPM 
under  paragraph  (a)  of  this  section,  an 
eligible  individual  may  forward 
voluntary  contributions  to  the  Offio^of 
Personnel  Management,  at  the  adoress 
designated  for  that  purpose.  Voluntary 
contributions  must  be  in  the  amount  of 
$2S<Jf  ffiuTtiples  thereof,  by  money 
o^der,  draft,  or  check  payable  to  OPM. 

(c)  The  total  voluntary  contributions 
made  by  an  employee  or  Member  may 
not  exceed,  as  of  the  date  any 
contribution  is  deceived.  10  percent  of 
the  aggregate  basic  pay  received  by  the 
eligible  individual. 

(1)  Employees  are  responsible  for  not 
exceedin^ihe  10  percent  limit. 

(2)  Whei  the  employee  retires  or 
withdrawslthe  voluntary  contributions. 
OPM  will  check  to  determine  whether 
the  10  percent  limit  has  been  exceeded. 

(3)  If  the  total  of  voluntary 
contributions  received  from  the 
employee  exceeds  the  10  percent  limit, 
OPM  will  refund  without  interest  any 
amount  that  exceeds  the  10  percent 
limit. 

§831.405    Interest  on  voluntary 
contrilxitlon*. 

(a)  Interest  on  voluntary  contributions 
is  computed  under  §  831.105. 

(b)  Voluntary  contributions  begin  to 
earn  interest  on  the  date  deposited  by 
OPM. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  voluntary 
contributions  stop  earning  interest  on 
the  earliest  of — 

(1]  The  date  when  OPM  authorizes 
payment  to  the  individual  of  the  balance 
as  a  withdrawal  (831.406); 
"Sl2)  The  date  when  the  employee  or 
Member  separates  or  transfers  to  a 
position  not  subject  to  CSRS  or  FERS;  or 

(3)  The  date  when  the  employee 
transfers  to  a  retirement  system  other 
than  CSRS  or  FERS. 

(d)  If  an  employee  separates  with 
entitlement  to  a  deferred  annuity  and 
either  dies  without  withdrawing  his  or 
her  voluntary  contributions  or  uses  his 
or  her  voluntary  contributions  to 
purchase  additional  annuity,  voluntary 
contributions  stop  earning  interest  on 
the  earUer  of — 

(1)  The  date  the  former  employee  or 
Member  dies;  or 

(2)  The  commencing  date  of  the 
former  employee's  or  Member's  deferred 
annuity. 

§831.406    Withdrawal  of  voluntary 
contrttMjtions. 

(a]  Before  receiving  additional  annuity 
payments  based  on  the  voluntary 


contributions,  a  person  who  has  made 
voluntary  contributions  may  withdraw 
ihe^alance  while  still  an  employee  or 
Member,  or  after  separation. 

(b)  A  person  entitled  to  payment  of 
lump-sum  benefits  under  the  CSRS  order 
for  precedence  set  forth  in  section 
8342(c)  of  title  5,  United  States  Code,  is 
entitled  to  payment  of  the  balance,  if 
any,  on  the  death  of^  /^^^^ 

(1)  An  employee  or  Member      y 

(2)  A  separated  employee  or  Member 
who  has  not  retired; 

(3)  A  retiree,  unless  a  survivor  benefit 
is  payable  based  on  an  election  under 

§  831.407;  or 

(4)  A  person  receiving  a  survivor 
annuity  based  on  voluntary 
contributions. 

§  83 1 .407    Purchase  of  additional  annuity. 

(a)  At  the  time  of  retirement  CSRS  (or 
under  FERS,  if  transferred  from  CSRS),  a 
person  may  use  the  balance  of  a 
voluntary  contribution  account  to 
purchase  one  of  the  following  types  of 
additional  annuity: 

(1)  Annuity  without  survivor  benefit; 
or  , 

(2)  Reduced  annuity  payable  during 
the  life  of  the  employee  or  Member  with 
one-half  of  the  reduced  annuity  to  be 
payable  after  his  or  her  death  to  a 
person,  named  at  time  of  retirement, 
during  the  life  of  the  named  person. 

'*   (b)  Any  natural  person  may  be 
designated  as  survivor  under  paragraph 
(a)(2)  of  this  section. 

(c)  If  the  applicant  for  retirement 
elects  an  annuity  without  survivor 
benefit  each  $100  credited  to  his  or  her 
voluntary  contribution  account, 
including  interest,  purchases  an 
additional  annuity  at  the  rate  of  $7  per 
year,  plus  20  cents  for  each  full  year,  if 
any,  he  or  she  is  over  age  55  at  date  of 
retirement. 

(d)  If  the  applicant  for  retirement 
elects  an  annuity  with  survivor  benefit, 
each  $100  credited  to  his  or  her 
voluntary  contribution  account, 
including  interest,  purchases  an 
additional  annuity  at  the  rate  of  $7  per 
year,  plus  20  cents  for  each  full  year,  if 
any,  he  or  she  is  over  age  55  at  date  of 
retirement,  multiplied  by  the  following 
percentage: 

(1)  Ninety  percent  of  such  amount  if 
the  named  person  is  the  same  age  or 
older  than  the  appHcant  for  retirement, 
or  is  less  than  5  years  younger  than  the 
applicant  for  retirement; 

(2)  Eighty-five  percent  If  the  named 
person  is  5  but  less  than  10  years 
younger; 

(3)  Eighty  percent  if  the  named  person 
is  10  but  less  than  15  years  younger; 
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(4]  Seventy-five  percent  if  the  named 
person  is  15  but  less  than  20  years 
younger, 

(5)  Seventy  percent  if  the  named 
person  is  20  but  less  than  25  years 
younger, 

(6)  Sixty-five  percent  if  the  named 
person  is  25  but  less  than  30  years 
younger  and 

(7)  Sixty  percent  if  the  named  person 
is  30  or  more  years  younger. 

(FR  Doc.  91-21176  Filed  9-4-91;  8:45  am] 

WLUNO  CODE  UM-ei-M 


5  CFR  Parts  831  and  842 

RIN  3206-AE13 

Retirement  Credit  for  Service  and 
Alternative  Forma  of  Annuity 

agency:  Office  of  Personnel 

Management. 

action;  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  as  final 
its  interim  rules  to  implement  section 
7001  of  Public  Law  101-508,  The 
Omnibus  Budget  Reconciliation  Act  of 
1990.  The  new  law  changes  the  way  in 
which  an  annuity  is  computed  for 
certain  employees  under  the  Civil 
Service  Retirement  System  (CSRS); 
suspends  the  alternative  annuity  option 
for  a  5-year  period  for  most  employees; 
and  modifies  the  payment  schedule  of 
the  alternative  annuity  lump  sum  (for 
those  still  eligible  to  receive  it). 
EFFECTIVE  DATE:  October  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  Rosenblatt.  (202)  606-0775. 
extension  207. 
SUPPLEMENTARY  INFORMATION:  OPM 

published  interim  rules  to  implement 
section  7001  of  Public  Law  101-508.  The 
Omnibus  Budget  ReconciUation  Act  of 
1990.  on  February  19. 1991  (56  FR  6549). 
We  received  two  responses  to  our 
request  for  comments.  As  a  result,  we 
have  made  appropriate  changes  to  the 
regulations  to  correct  several 
typographical  errors.  Other  changes 
suggested  by  the  commenters  were  not 
possible  because  they  would  require 
statutory  amendments. 

In  addition,  one  of  the  commenters 
suggested  that  we  clarify  the  effect,  if 
any.  that  the  new  service  credit 
provision  of  Public  Law  101-508  has 
upon  the  computation  of  survivor 
benefits.  We  did  not  specifically  address 
that  matter  because  survivor  benefits 
are  not  affected  (except  insofar  as  those 
benefits  are  increased  by  the  additional 
service  credited).  Section  831.303  of  the 
interim  rules  provides  that  the  reduction 
in  annuity  resulting  fit)m  an  unpaid  pre- 


October  1. 1990.  redeposit  applies  only 
.  to  "the  beginning  monthly  rate  payable 
to  a  retiree."  Survivor  benefits  are  not 
reduced. 

Another  comment  recommended  that 
we  amend  the  regulations  to  show  how 
the  new  service  credit  provision  a^ects 
(1)  employees  who  acquired  automatic 
coverage  under  FERS,  but  who  had  a 
period  of  refunded  CSRS  service,  and  (2) 
employees  who  transferred  to  FERS,  and 
whose  CSRS  component  service 
includes  refunded  service.  Such 
amendments  are  unnecessary.  The  new 
provision  affects  only  armuities 
computed  under  CSRS  rules.  Anyone 
who  became  subject  to  FERS  coverage 
automatically  (and,  therefore,  has  no 
service  that  would  be  treated  under 
CSRS  rules)  would  have  to  pay  a  deposit 
for  any  refunded  CSRS  service  in  order 
to  receive  credit  for  it. 

On  the  other  hand,  persons  who 
elected  to  transfer  to  FERS,  and  have  a 
component  of  service  computed  under 
CSRS  rules,  would  benefit  from  the  new 
provision  in  accordance  with  the  general 
rules  for  treatment  of  CSRS  service 
described  at  5  CFR  846.304(b). 

E.0. 12991,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  within  the  scope  of  the 
Regulatory  Flexibility  Act,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  Federal  employees  and 
retirees. 

Ust  of  SubjecU  in  5  CFR  Part  831  and 
842 

Administrative  practice  and 
procedure.  Air  traffic  controllers, 
Claims,  Firefighters,  Government 
employees.  Law  enforcement  officers, 
Pensions,  Retirement. 

Office  of  Personnel  Management 
Constance  Berry  Newman, 
Director. 

Accordingly,  OPM  is  adopting  its 
interim  rules  published  on  February  19, 
1991,  at  56  FR  6549,  as  final  rules  with 
the  following  changes: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  §  831.102  also 
issued  under  5  U.S.C.  8334:  |  831.106  also 
issued  under  5  U.S.C.  S52a:  S  831.108  also 
issued  under  5  U.S.C  8336(d)(2);  i  831.204 
also  issued  under  sec.  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 


Public  Budget  Reconciliation  Act  of  1990, 
Public  Law  101-508;  }  831.303  also  issued 
under  sec.  7001(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  L.aw  101- 
S08;  I  631.502  also  issued  under  5  U.S.C.  8337; 
I  831.502  also  issued  under  sec.  1(3],  E.O. 
11228.  3  CFR  1964-1965  Comp.;  S  831.621  also 
issued  under  sec.  201(d)  of  the  Federal 
Employees  Benefits  Improvement  Act  of  1986. 
Public  Law  99-251;  subpart  S  also  issued 
under  S  U.S.C.  8345(k);  subpart  V  also  issued 
under  5  U.S.C.  8343a  and  sec.  6001,  Public 
Law  100-203:  S  831.2203  also  issued  under 
sec.  7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law  101- 
508. 

Subpart  V— Altamative  Forma  of 
Annultiea 

2.  In  S  831.2206  paragraph  (c)  is 
revised  to  read  as  follows: 

$831,2206    Election  to  pay  deposH  or 
redeposit  for  civilian  tervice. 

(c)  For  the  purpose  of  paragraph  (a)  of 
this  section,  "redeposit"  does  not 
include  a  redeposit  owed  for  service  for 
which  credit  is  allowed  pursuant  to 
S  831.303(c)(1). 

3.  In  S  831.2208  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

$831,2208    Partial  deferred  payment  of  tiM 
lump-eum  credit  If  annuity  comnieneea 
after  December  2, 1989,  and  before 
October  1, 1995. 

(a)  •  •  • 

(2)  Fifty  percent  is  payable,  with 
interest  determined  under  section 
8334(e)(3)  of  title  5,  United  States  Code. 
1  year  after  the  time  of  retirement, 
except  if  the  payment  date  of  the 
amount  specified  in  paragraph  (a)(1)  ol 
this  section  was  after  December  4, 1989, 
payment  with  interest  will  be  made  in 
the  calendar  year  following  the  calendar 
year  in  which  the  payment  specified  in 
paragraph  (a)(1)  of  this  section  was 
made. 


PART  842-FEDERAt  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

4.  The  authority  citation  for  part  842  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g):  S§  842.104  and 
842.106  also  issued  under  5  U.S.C.  8461(n); 
S  842.105  also  issued  under  5  U.S.C 
8402(c)(1);  8  842.106  also  issued  under  section 
7202(m)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L  101-508: 
iS  842.604  and  842.611  also  issued  under  5 
U.S.C.  8417;  S  842.607  also  issued  under  5 
U.S.C.  8416  and  8417;  {  842.614  also  issued 
under  5  U.S.C.  8419.  8  842.615  also  issued 
under  5  U.S.C.  8418:  8  831.703  also  issued 
under  sec.  7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law  101- 
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508:  {  BiZJO?  also  issuai 
of  the  Omnibus  Bud^t 
1987,  Pub.  L  100-203:  { 
under  sectioa  4005  of  th( 
Reconciliation  Act  of  V 
and  section  7001  of  the 
Reconciliation  Act  of  11 
subpart  H  also  issued 

Subpart  Q— Atte 
Annuities 


under  section  6001 
econciJiatJon  Act  of 

708  also  issued 

Omnibus  Budget 

.  I^b.  L.  101-239 

nibus  BudgBt 

Pub.  L  101-508; 

ider&U.S.C.1104. 

Forms  of 


5.  In  S  642.703  para^aph  (d](2)(v)  is 
corrected  to  read  as  fpUows: 

§442.703    EHgibility. 

•  *  •  « 

(d)  *  •  • 

(2)  *  •  * 

(v)  Any  individual  ti 
excepted  from  the  coi  ipetitive 
because  of  its  confide  ntial 
determining  policy-making, 
advocating  character. 


[FR  Doc  91-21177  Filed 
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5  CFR  Parts  831  and 
RIN3206-AE38 


Retirement  Coveragf  for  NAP 
Employees 

agency:  Office  of  Pei^onnel 

Management. 

action:  Final  rule. 


a  position  that  is 
service 
.  policy- 
or  pohcy- 


:  8:45  am] 


)42 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM}  i ;  adopting  its 
interim  rules  on  retire  ment  coverage 
under  the  Portability  )f  Benefits  for 
Nonappropriated  Fun  i  Employees  Act 
of  1990  as  final  rules  with  minor 
changes.  These  regulations  are 
necessary  to  impleme  at  the  retirement 
provisions  of  the  Act.  They  establish 
rules  governing  electi  ins  by  Department 
of  Defense  and  Coast  Guard  employees 
to  continue  retiremen ;  coverage  under 
the  Civil  Service  Retii  ement  System, 
Federal  Employees  Ri  stirement  System, 
or  a  nonappropriated  fund 
instrumentality's  retii  ement  plan. 
EFFECTIVE  DATE:  Oct(jber  7, 1991. 
FOR  FtifTTNER  INFOftM|lTK>N  CONTACT 
Harold  L.  Siegelman,  j[202)  606-0775, 
extension  207.  I 

SUPPLEMENTARY  tNFOftMATKMt:  The 
Portability  of  Benefits  for 
Nonappropriated  Fui^  Employees  Act 
of  1990  was  enacted  ia  section  7202  of 
the  Omnibus  Budget  lleconciliation  Act 
of  1990,  Public  Law  1 
that  certain  employ^ 
nonappropriated  fun 
instrumentalities  in  t 
Defense  and  Coast  Guard  may  retain 
coverage  under  a  reti  -ement  plan  for 


It  provides 
B  of 
(NAF) 
e  Department  of 


r 


{ 


NAF  employees  when  they  are  moved 
into  civil  service  jobs,  and  that  certain 
employees  with  civil  service  jobs  may 
retain  retirement  coverage  under  the 
Civil  Service  Retirement  System  (CSRS) 
or  the  Federal  Employees  Retirement 
System  [FERS)  when  they  move  into 
jobs  witfi  NAF  instrumentalities. 

On  February  7, 1991,  we  published  (at 
56  FR  4929)  interim  regulations  to 
establish  the  process  for  electing  to 
continue  coverage,  and  we  also 
requested  comments  on  the  interim 
regulations.  We  received  two  comments. 

One  commenter  recommended  that  an 
election  to  continue  coverage  under  a 
NAF  plan  be  documented  in  the 
employee's  Official  Personnel  Folder 
(OPF).  These  regulations  are  limited  to 
determinations  of  retirement  coverage. 
However,  we  and  the  Department  of 
Defense  have  established  procedures  for 
documenting  the  employee's  retirement 
coverage  in  the  OPF.  The  Department  of 
Defense  or  Coast  Guard  places  three 
documents  in  the  OPF  to  show  the 
employee  has  elected  to  retain  NAF 
coverage.  The  first  document  is  the 
employee's  written  election  to  retain 
coverage  under  the  NAF  plan.  The 
second  document  is  a  notice  to 
personnel  offices  stating  that  the 
employee  is  covered  by  a  NAF 
retirement  plan  and  providing 
instructions  to  employing  agencies  for 
obtaining  further  information  for 
submitting  retirement  deduction  to  the 
Department  of  Defense.  The  third 
document  is  an  SF-^,  a  notice  of 
personnel  action,  showing  the 
employee's  retirement  coverage. 

The  other  commenter  asked  us  to 
emphasize  in  the  supplementary 
information  that  once  an  employee  has 
elected  FERS.  later  service  cannot  be 
covered  by  CSRS.  This  clarification  is 
appropriate. 

We  have  added  a  paragraph  to  both 
the  CSRS  and  FERS  regulations  to 
protect  the  survivors  of  employees  who 
die  during  the  election  period.  The 
election  period  ends  30  days  after  the 
change  in  employment;  this  period  may 
be  extended  by  the  Department  of 
Defense  or  Coast  Guard  for  good  cause. 
The  new  paragraphs  provide  that 
whenever  an  employee  dies  during  the 
election  period,  the  employee  is  deemed 
to  have  elected  to  retain  that  coverage. 
As  a  result  of  the  deemed  election,  and 
because  employees  may  elect  to 
continue  coverage  only  if  vested  in  the 
plan,  em^igible  survivor  will  receive 
benefits  a8\if  the  employee  had 
remained  covered  in  the  plan  at  death. 
If,  on  the  other  hand,  the  new  plan 
covered  the  employee  at  death,  he  or 
she  would  generally  not  have  enough 


service  to  qualify  for  siu^rivors  benefits. 
A  similar  deemed  election  is  provided  in 
OPM  regulations  at  S§  831.2203(f]  and 
842.704(c)  of  title  5.  Code  of  Federal 
Regulations.  Under  those  provisions,  we 
provide  for  a  deemed  election  of  the 
alternative  form  of  annuity  in  order  to 
benefit  the  retiree's  survivor  whenever 
an  eligible  retiring  former  employee  dies 
during  the  election  period.  In  very 
unusual  circumstances,  where  the 
survivors  will  qualify  for  benefits 
regardless  of  whether  the  employee 
made  the  election  before  death,  the 
regulations  allow  the  survivors  to 
choose  not  to  accept  the  deemed 
election. 

E.0. 12291.  Federal  Regulations 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  ecoriomicimpact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
retirement  coverage  of  Federal 
employees. 

List  of  Subjecto  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procedure,  Claims,  Disability  beneflts, 
Firefighters,  Government  employees. 
Income  taxes,  Intergovernmental 
relations,  Law  enforcement  officers. 
Pensions,  Retirement. 

Office  of  Personnel  Management. 
Constance  Beny  Newman, 

Director. 

Aocordingly,  OPM  is  adopting  its 
interim  rules  under  5  CFR  parts  831  and 
842  published  on  February  7, 1991,  at  56 
FR  4929-a8  final  rules  with  the  following 
changes: 

PART  831— RETmEMENT 

Subpart  B— Coverage 

1.  Tlie  authority  citation  for  part  831  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  S  831.102  also 
issued  under  5  U.S.C.  8334;  i  831.106  also 
issued  under  5  U.S.C.  S52a;  {  631.108  also 
issued  under  5  U.S.C.  B336(d)(21;  t  831.204 
also  issued  under  sec  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Public  Law  101-508:  §831^03  also  issued 
under  sec.  7001(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law  101- 
508:  S  831.502  also  issued  under  5  U.S.C.  8337; 
§  831.502  also  issued  under  sec.  1(3),  E.O. 
11228.  3  CFR  1964-1965  Comp.;  S  831.621  also 
issued  under  sec.  201(d)  of  the  Federal 
Employees  Benefits  Improvement  Act  of  1988. 
Public  Law  99-251:  subpart  S  also  issued 
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under  5  U.S.C.  8345(k):  subpart  V  also  issued 
under  5  U.S.C.  8343a  and  sec.  6001,  Public 
Law  100-203;  S  831.2203  also  issued  under 
sec.  7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law  101- 
508. 

2.  In  §  831.204,  paragraph  [f]  is  added 
to  read  as  follows: 

9831.204    Elections  of  r«tir*nwnt 
covarag*  unctor  th«  Portability  of  Banafita 
for  Nonappropriatad  Fund  Employaas  Act 
of  1990. 

***** 

(f)(1)  When  a  person  eligible  to  make 
an  election  under  paragraph  (a)  or  (b)  of 
this  section  dies  before  the  time  limit 
(under  paragraphs  (d)  and  (e)  of  this 
section)  for  making  the  election  expires, 
the  person  is  deemed  to  have  made  the 
election  and  to  be  covered,  at  the  time  of 
death,  by  the  retirement  plan  that 
covered  the  person  before  the  move. 

(2)  The  deemed  election  under 
paragraph  (f)(1)  of  this  section  does  not 
apply  if  the  eligible  survivor  elects  to 
have  it  not  apply.  An  election  by  the 
survivor  to  decline  the  deemed  election 
must  be  in  writing  and  filed  no  later 
than  30  days  after  the  employing  agency 
notifies  the  survivor  of  the  right  to 
decline  the  deemed  election. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

3.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  SS  842.104  and 
842.106  also  issued  under  5  U.S.C.  8461(n); 
S  842.105  also  issued  under  5  U.S.C. 
8402(c)(1);  i  842.106  also  issued  under  section 
7202(m](2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law  101- 
508;  SS  842.604  and  842.611  also  issued  under 
5  U.S.C.  8417;  $  842.607  also  issued  under  5 
U.S.C.  8416  and  8417;  $  842.614  also  issued 
under  5  U.S.C.  6419;  S  842.615  also  issued 
under  5  U.S.C.  8418;  S  842.707  also  issued 
under  section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Public  Law  100- 
203;  S  842.708  also  issued  under  section  4005 
of  the  Omnibus  Budget  Reconciliation  Act  of 

1989.  Public  L.aw  101-239  and  section  7001  of 
the  Omnibus  Budget  Reconciliation  Act  of 

1990,  Public  Law  101-508;  subpart  H  also 
issued  under  5  U.S.C.  1104. 

Subpart  A— Coverage 

4.  In  §  842.106,  paragraph  (f)  is  added 
to  read  as  follows: 

§  842. 1 06    Elactlona  of  ratiramant 
covaraga  undar  tha  Portability  of  Banafita 
for  Nonappropriatad  Fund  Employaaa  Act 
of  1990. 

***** 

(f)(1)  When  a  person  eligible  to  make 
an  election  under  paragraph  (a)  or  (b)  of 
this  section  dies  before  the  time  limit 
(under  paragraphs  (d)  and  (e)  of  this 


section]  for  making  the  election  expires, 
the  person  is  deemed  to  have  made  the 
election  and  to  be  covered,  at  the  time  of 
death,  by  the  retirement  plan  that 
covered  the  person  before  the  move. 

(2)  The  deemed  election  imder 
paragraph  (f)(1)  of  this  section  does  not 
apply  if  the  eligible  survivor  elects  to 
have  it  not  apply.  An  election  by  the 
survivor  to  decline  the  deemed  election 
must  be  in  vmting  and  filed  no  later 
than  30  days  after  the  employing  agency 
notifies  the  stu^ivor  of  the  right  to 
decline  the  deemed  election. 

[FR  Doc.  91-21178  Filed  9^4-91;  8.45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  108 

Loans  to  State  and  Local  Development 
Companies;  Miscellaneous  Sub)eicts 

agency:  Small  Business  Administration 

(SBA). 

action:  Final  rule.     . 

summary:  This  rule  reflects  recent 
developments  in  the  development 
company  industry  and  facilitates  the 
operation  of  the  programs  and  of  the 
development  companies  because  it  (1) 
permits  lease  purchase  arrangements  for 
development  projects;  (2)  substitutes 
estimates  instead  of  actual  figures  for 
the  reporting  of  job  opportimities  during 
the  first  two  years  of  a  503  company 
project;  (3)  provides  for  a  minimum 
service  charge  (0.5%);  (4)  permits 
weighted  blendings  of  maturities  for 
multiple  third  party  loans  for  503 
projects;  and  (5)  clarifies  several 
existing  regulations,  including  a 
requirement  related  to  the  effect  of 
business  relocation  on  an  area's  labor 
market. 
DATES:  September  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeAnn  M  Oliver,  Deputy  Director  for 
Program  Development,  Small  Business 
Administration,  Office  of  Economic 
Development,  409  3rd  Street  SW.,  8th 
Floor,  Washington,  DC  20416  (202)  205- 
6485. 

SUPPl^MENTARY  INFORMATION:  A 
proposed  rule  was  published  in  the 
Federal  Register  on  May  22, 1991  (56  FR 
23524)  and  provided  interested  parties 
an  opportunity  to  comment.  Three  (3) 
comments  were  received,  all  related  to 
proposed  S  108.3.  One  comment 
suggested  that  the  term  "relocation" 
used  in  proposed  §  108.3(a)  be 
specifically  defined.  The  other  two  (2) 
comments  questioned  the  efficiency  of 
the  proposed  30  day  review  period  for 


determining  whether  the  loan  would 
result  in  significant  unemployment  in 
the  area  from  which  a  business  was 
moving.  A  review  of  the  existing 
regulation  revealed  that  guidance 
regarding  the  definition  of  "relocation" 
is  provided  in  the  next  subparagraph  of 
the  regulation.  This  was  not  published  in 
the  proposed  rule  since  it  is  not  being 
amended;  it  outlines  conditions  under 
which  a  substantial  increase  in 
unemployment  is  presumed. 

After  careful  consideration  of  the  30 
day  review  period,  we  concluded  that 
the  certification  should  be  part  of  the 
loan  application  process  where  it 
becomes  a  condition  of  the  loan.  This  is 
the  same  process  used  for  other 
certifications  required  by  various  laws. 
Accordingly,  the  30  day  approval  period 
before  an  apphcation  may  be  submitted 
is  omitted  from  this  final  regulation. 

This  rule  makes  clear  that 
unemployment  caused  by  the  relocation 
of  small  business  operations  is  of 
concern  not  only  in  the  State  and  lo9al 
development  company  programs,  but 
equally  so  in  the  section  503  and  504 
programs.  A  certification  in  this  regard 
is  to  be  filed  with  the  district  office  for 
the  relocation  area.  (S  108.3(a)  (1)  and 

(c)). 

This  rule  provides  a  cross-reference 
from  the  self-dealing  prohibition  in  all 
development  company  programs,  to  the 
special  self-dealing  provisions  for  the 
503  program  (5  108.4(d)(3)(i)). 

This  rule  adds  lease  purchase  to  the 
permissible  forms  of  financing  the 
acquisition  of  property  for  development 
projects.  Under  this  form  of  lease  the 
lessee  acquires  ownership  of  the  leased 
property  by  means  of  the  lease 
payments  over  the  lease  period 
(S  108.8(e)). 

Under  the  previous  regulation  the 
achievement  of  job  opportunity  by  a  503 
company  was  measured  by  the  average 
of  job  opportunities  actually  provided 
within  2  years  after  completion  of  a 
project.  This  rule  bases  the  average  on 
estimated  job  opportunities  until  a 
project  has  been  completed  for  two 
years;  and  thereafter  substitutes  the 
number  of  actual  job  opportunities 
provided  (§  108.503(c)).  In  order  to 
facilitate  monitoring  of  these 
achievements,  503  companies  are 
required  to  include  in  their  annual 
reports  relevant  figures,  computed  in  the 
manner  described  above.  Tne  reporting 
and  record-keeping  requirements  herein 
set  forth  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  3245-0074  (5  108.503(d)). 

This  rule  imposes  a  minimum  periodic 
service  charge  of  0.5%  of  the  outstanding 
balance  of  the  503  loan,  while  a  charge 
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in  excess  of  1.5%  in  ratal  areas,  as  j 

defined,  and  of  \%  in  cjther  areas  will^-'''''^ 
require  S8A  approval  (§  108.5(»-6(a)(3)). 
This  retjuirement  is  imposed  because 
sSa  is  concerned  iboft  the  ability  of 
503  companies  to  cover  their  operating 
expenses  and  to  servicje  their  portfolio 
adequately.  Also,  ther^  is  the  possibility 
that  a  loan  portfolio  mky  be  transferred 
front  a  503  Company  not  inVood 
standing  to  one  that  isiin  good  standing. 
In  that  event  the  transferee  company 
should  be  adequately  compensated. 

The  previous  rule  did  not  contemplate 
more  diaa  one  loan  as  third-party 
financing  of  a  given  project  and 
required  minimum  maturities  for  such 
loans.  In  actuality  the  third-party 
financing  sometimes  consists  of  more 
than  one  loan  from  tfaa  same  or  separate 
lenders.  This  rule  treate  multiple  third- 
party  loans  as  one,  an^  allows  for  a 
blending  of  their  matufifies  so  that 
overall  the  desired  maturity  is  achieved, 
even  if  the  component  Ifians  do  not  each 
reflect  such  maturity  (|  10&5O3-B(bMl)). 

This  rule  makes  cle^  that  the 
subordination  of  seller' financing  to  the 
503  loan  is  required  on  y  within  the 
context  of  permanent  I  nancing,  and  not 
also  for  interim  financ:  ng  (§  10B.503- 
8(b)(2)). 

The  previous  regulafon  permitted  the 
assumption  of  a  503  loin  by  another 
small  concern  with  SE  \'s  approval 
Experience  has  shown  however,  that 
the  limitation  to  assuo'  ption  by  a  small 
concern  is  too  narrow  where  a  distress 
situation  is  involved.  Since  SBA 
approval  is  required  in  any  event  this 
rule  permits  assumptions  by  anyone 
acceptable  to  all  partii  s  and  to  SBA 
(§  108.503-13{g)). 

Finally,  this  rule  per  nits  deferments 
of  up  to  an  aggregate  c  f  five  years.  The 
previous  regulation  re(  uired  that  the 
small  concern  bring  th  \  loan  current  in 
five  years.  Under  this  i  ule  if  the  small 
concern  is  unable  to  bi  ing  its  loan 
current  withiofive  yea  rs,  the  option  of 
reamortizing  tn^4oan  i  iver  the  remaining 
maturity  is  available. '  liis  should 
preclude  the  need  for  |h  extension  of 
the  maturity  which  reitains 
impermissible.  Experilnce  has  shown 
that  greater  flexibilityin  such  work-out 
situations  is  desirable  ■§  108.503-13(h]}. 

Executive 


Compliance  with 
12291  and  12612,  the 
Flexibility  Act  and  the 
RaductioQ  Act 


Orders 
Regulatory 
Paperwork 


For  purposes  of  Executive 
12291,  SBA  has  detem  ined 
is  not  a  major  one,  sinpe 
on  the  National 
to  $100  million.  In  this 
amendments  to  the  Po 
and  Operations  sections 


Order 

that  diis  rule 
the  total  impact 
economy  cannot  amount 
egard,  the 
icy.  Procedure 
are  editorial 


and  have  no  significant  economic 
impact.  We  estimate  that  the  leasehold- 
improvement  and  lease-purchase 
'  regulatim  will  at  most  stimulate  $7.5 
million  in  additional  projects.  The  job 
opportunity  regulation  and  the  related 
monitoriiig  rule  merely  change  the         . 
commutation  method  for  program 
evalnaflni  purposes  without  economic 
impact  The  service  charge  regdation 
also  has  little  impact  as  almost  all 
certified  development  companies  now 
charge  at  least  05%  of  the  outstanding 
loan  balance  each  year;  the  impact 
would  be  well  below  $50,00a  The  third- 
party  financing  proposal  does  not  affect 
the  overall  maturity  of  such  financings 
and  is  incapable  of  impacting  the 
economy.  The  subordination 
requirement  is  a  clarification  of  flie 
present  provision,  without  economic 
impact,  as  is  the  assumption  provision. 
LasUy,  the  deferment  provision,  by 
permitting  a  stretch-out  of  more  than  5 
years,  may  have  an  impact  of  $2  million. 
Hius,  die  maximum  total  impact  is  less 
than  $10  million. 

For  the  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  piirposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et.  seq..  SBA 
has  determined  that  this  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  rales  update  certain 
sections  to:  Conform  to  procedural 
legislative  changes,  introduce  the  lease- 
purohase  as  an  acceptable  financing 
method,  hnprove  the  method  by  which 
the  section  503  program  participants  are 
evaluated,  and  introduce  several 
clarifications  deemed  useful. 

The  legal  bases  for  these  rules  are 
sections  5(b)(6)  of  the  Small  Business 
Act  15  U.S.C.  634(b)(6)  a  and  308(c)  of 
the  Small  Business  Investment  Act  IS 
U.S.C  687(c). 

It  is  not  possible  to  estimate  the 
number  of  smaD  entities  to  which  these 
rules  may  apply,  but  we  estimate  that 
they  affect  less  than  50%  of  the 
(apprqjdmatelyVl400  development 
companVloapa  annually  except  for  the 
procedurni^^s  which  may  affect  most 
such  loansv^mer  at  the  development 
company  or  the  borrower  level. 

For  purposes  of  the  Paperwork 
■  Reduction  Act.  44  U.S.C.  ch.  35,  SBA 
certifies  that  this  rule  does  not  impose 
any  peporting  or  recordkeeping 
reqiwrements  not  already  approved  by 
the  Office  of  Management  and  Budget 
There  are  no  relevant  Federal  rules 
whicWnight  duplicate,  overlap  or 
confluM  with  these  rales.  There  are  no 
significant  alternatives  to  the  rules 


which  would  accomplish  their 
objectives,  while  minimizing  their 
already  minimaronpact  on  small 
entities. 

List  of  Subjects  in  13  CFR  Part  106 

Loan  programs/business.  Small 
business. 

For  the  reasons  set  out  above,  part  108 
of  tide  13,  Code  of  Federal  Regulations,  . 
is  amended  as  follows: 

PART  108— LOANS  TO  STATE  AND 
LOCAL  DEVELOPMENT  COMPANIES 

1.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

AodMxity.  15  U.&C.  687(c).  695.  896.  097. 
697a.  6e7b.  e97c.  102  Stat  2969  (198S). 

2.  Section  108.3(a)(1)  is  revised  to  read 
as  follows: 


§108.3    ProcedurasfertoMt 

(a)  Relocation.  *  *  * 

(1)  In  cases  where  die  small  business 
concern  to  be  assisted  by  a  development 
company  is  relocating  its  operations, 
said  concern  shall  certify,  at  the  time  of 
filing  an  application  with  the 
development  company  for  a  section  502, 
503,  or  504  loan,  or  before  disbiffsement 
by  a  State  development  company  of  the 
proceeds  of  a  section  501  loan 
previously  granted,  that  its  relocation 
will  not  result  in  a  substantial  increase 
of  unemployment  in  the  area  from  which 
it  is  moving.  Said  certification  shall  t)e 
submitted  by  the  development  company 
to  the  SBA  field  office  serving  the  area 
to  which  apphcant  is  moving  (see 
S  101.3-1  of  this  chapter). 
***** 

3.  Section  108.4(d)(3)(i)  is  amended  by 
adding  at  the  end  a  parenthetical  as 

follows: 

§108.4    Operatlonai  raqukenMnts. 

(d)  Prohibition  of  self-dealing.  •  *  * 

(3)  *  •  * 

(i)*  *  *  (See  also  5  108.503-3(g).) 


4.  Section  10e.8(e)  is  revised  to  read  as 
follows: 

§  108.8    Borrower  legulieiniits  and 
prohil>ltlons. 

(e)  Third-party  leases — (1)  Leasehold 
improvemenU.  A  development  company 
may  make  a  loan  to  acquire,  construct  or 
modify  a  plant  on  leased  land  owned  by 
an  unrelated  lessor  (i.e.  other  than  under 
paragraph  (d)  of  this  section  or  under 
S  10e.503-9(a}(9)  of  diis  part)  to  be 
leased  to  the  borrower,  if: 

(i)  The  remaining  term  of  the  lease 
(including  options  to  renew,  exercisable 
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exclusively  by  the  lessee]  equals  or 
exceeds  the  greater  of  the  useful  life  of 
such  property  or  the  term  of  die 
debenture;  and. 

4«)  Such  lean  is  secnred  by  a  mortgage 
on  such  property  sufficient  to  secure 
SfiA's  exposure:  or 

(iii)  Sufficient  other  collateral  is 
offered  te  protect  SBA's  exposure  fully. 

(2)  Lease-purchase.  A  development 
company  may  make  a  loan  to  acquire, 
construct  or  modify  a  plant,  owned  by 
an  unrelated  lessOT  (i.e.,  other  than 
under  paragraph  (d)  of  this  section  or 
under  i  108.503-8{a)(9)  of  this  part),  to 
be  leased  to  the  borrower  pursuant  to  a 
plan  under  which  the  a^regate  lease 
payments  pay  for  such  property  and  the 
lessee  has  the  option  to  acquire  such 
property  at  the  end  of  the  lease  for  the 
outstanding  balance,  if  any,  plus  a 
nominal  amount  ^ot  to  exceed  one 
percent  (1%)  of  the  agreed  value  of  the 
plant  at  the  inception  of  the  lease),  if: 

(I)  The  term  of  the  lease  (including 
options  to  renew,  exercisable 
exclusively  by  the  lessee]  equals  the 
maturity  of  the  related  debenture;  and 

(ii)  The  development  company  loan  is 
secured  by  a  mortgage  on  such  property 
su^icient  to  secure  SBA's  exposure;  or 

(iii)  Sufficient  other  collateral  is 
offered  to  protect  SBA's  exposure  fully. 

5.  The  last  sentence  of  \  108.503(c)  is 
revised  to  read  as  follows: 

§108.503    Program  objadlva. 

(c^  Job  opportunity  average  *  *  • 
Such  average  shall  be  based  on  the 
estimated  job  opportunities  to  be 
provided  pirsuant  to  §  108.503(b)(1)  for 
projects  on  wWch  SBA  has  issued  an 
Authorization  and  Debenture 
Guarantee.  SBA  Form  1248,  until  two 
years  after  the  completion  of  such 
projects,  at  which  time  the  actual  job 
opportunities  provided  shall  be 
substituted  for  the  estimated  job 
opportunities.  The  job  opportunity 
average  will  be  measured  at  the  end  of 
the  503  company's  fiscal  year  and  job 
opportunities  associated  with  canceled 
Forms  1248  shall  be  eliminated  from 
such  average. 

•  •        •        *        t 

6.  Section  108.503(d)  is  revised  to  read 
^  as  follows: 

S  108.fi03    Program  ebjscMves.        / 

•  •        •        •        • 

(d)  Monitoring.  Each  503  company 
shall  monitor  the  job  opportunities 
provided  by  its  503  loans.  Each  503 
company  shall  report  in  its  aimual 
report  the  job  opportunities  actually 
provided  or  «8timated  to  be  provided  by 
each  project,  as  the  case  may  be. 


computed  in  accordance  with  paragraph 
(c)c^thiB  section,  and  shall  justify  a 
dollar  im'estment  average  in  excess  of 
that  permitted  by  paragraph  (c)  of  this 
section,  setting  forth  measures  to  reduce 
such  average  (See  \  108.503-3(fKZ)). 
Unless  SBA  permits  otherwise  in 
writing,  the  503  company  shall  obtain, 
and  have  available  in  its  records  for 
SBA  inspection,  a  certification  from  the 
small  business  concem(s)  assisted, 
based  on  its  (their)  emplojrment  data  or 
job  opportunity  estimates,  computed  in 
accordance  with  paragraph  (c)  of  this 
section,  which  support  the  503 
company's  job  opportunity  figures. 

7.  Section  108.503-6(a)(3)  is  revised  to 
read  as  follows: 

§106.509-6    Costs  wMch  may  bt  ctiargwl 
to  Wm  swHil  oenown  by  th*  503  company. 

(a)  Charges  and  Fees.  •  •  • 

(3)  A  periodic  service  charge  of  not 
less  than  one-half  of  one  percent  (0.5%) 
nor  more  than  two  percent  (2%)  per 
annum  on  the  outstanding  balance  of  the 
503  loan  measured  at  5  year  anniversary 
intervals:  Provided,  however.  That  a 
service  charge  in  excess  of  one  and  one- 
half  percent  {iyt%)  in  a  rural  area  (see 
definition  in  §  108.2-55  FR  9111]  and  a 
service  charge  of  one  percent  (1%)  in 
other  areas  shall  require  the  prior 
written  approval  of  SBA,  based  on 
evidence  of  substantial  need, 
satisfactory  to  SBA. 

8.  Section  10B.503-«(b)(l)  is  amended 
by  addir^g  after  the  second  sentence  a 
new  sentence  to  read  as  follows: 

§108.503-8    TMnHMfty  financinB. 

(b)  Terma  of  third-party  financing. 
(1)  *  *  •  Where  third-party  financing 

includes  more  than  one  loan,  the 
required  maturity  may  be  achieved  by  a 
weighted  blending  of  the  maturities  of 
such  loans,  taking  into  account  both  the 
respective  maturities  and  amounts  of 
such  loans.  •  •  • 


§16IJ03-13 
dabanturaa. 


9.  Section  108.503-^b)(2)  is  revised  to 
read  as  follows: 

§106.503-8    Third-party  flnaneing. 

(b)  *  •  • 

(2)  Where  any  pari  of  the  permanent 
financing  of  a  project  is  supplied  by  the 
seller  of  property  for  such  project,  such 
financing  shall  be  subordinate  to  the  503 
loan. 


10.  Section  108.S03-13(g)  is  revised  to 
read  as  follows: 


(g)  Assumptionj^ji  503  hon.  A  SOS 
loan  may  be  autaned  by  anotfier  person 
or  concern  wfm  MA's  prior  written 
approval,  sudh  approval  not  to  be 
unreasonably  wrthheldT^ 

.    •    •    VJ 

11.  Section  108.50y-13Pi]  is  amended 
by  revising  the  third  sentence  and 
adding  a  new  sentence  after  the  existing 
third  sentence  to  read  as  follows: 


§106363-13 
dabanttma. 


(h)  Deferments.  •  •  •  Such  deferment 
periods  shall  not  exceed  five  years  in 
the  aggregate:  Provided,  That  the  final 
maturity  of  the  loan  may  not  be 
extended.  If  the  small  concern  is  unable 
to  make  payments  sufficient  to  bring  the 
loan  current  within  five  years,  tiie  loan 
may  be  reamortized  over  the  remaining 
maturity  but  no  balloon  pajTnents  shall 
be  permitted.  *  *  • 

(Catalog  of  Federal  Domestic  Assistance 
S9.03S  Certified  Development  Company 
Loans  (903  Loans);  59.041  Certified 
Development  Company  Loans  (504  Loans)). 

Dated:  August  2. 1991. 
Patiida  SalU, 
Admiiustrator. 
[FR  Doc  91-21233  Filed  0-1-01:  8:4S  am] 


13  CFR  Part  121 

SmaH  Business  Stza  Regulations;  Time 
of  Siie  for  Compliance  With  PrinM 
Contractor  Perf  onnance  of  Work 
Requirements 

AOBtCV:  Small  Business  Administration. 

action:  Interim  final  rule  with  request 
for  comments. 

summary:  The  Small  Business 
Administration  hereby  amends  its  size 
regulations  to  clarify  the  time  at  which 
size  is  determined  for  purposes  of 
determining  compliance  with  the 
performance  of  work  requirements  set 
forth  in  15  U.S.C.  BS7(o)(l)  (for  small 
business  set  aside  contracts]  and  15 
U.S.C.  644(a)(14)  (for  6(a]  contracts).  For 
negotiated  procurements,  whether  small 
business  set  aside  or  8(a),  comphance 
with  the  performance  of  work 
requirements  will  be  determined  as  oi^ 
the  date  of  best  aitd  final  offers.  For 
sealed  bid  proctn«ments,  whether  small 
business  set  aside  or  competitive  8(a). 
compliance  with  the  performance  of 
work  requirements  will  continue  to  be 
the  date  that  the  bid  was  submitted. 
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dates:  This  interin  i  final  rule  is  effective 
immediately.  Comi  lents  must  be 
received  on  or  befc  re  October  7. 1991. 
ADDRESSES:  Wfitte  n  comments  should 
be  addressed  to:  A  isociate 
Administrator  for  I  tocurement 
Assistance,  Small  Husiness 
Administration.  40^  3rd  Street.  SW.. 
Washington,  DC  2(  416. 
FOR  FURTHER  INFOIlMATION  CONTACT: 
Catherine  B.  Thomas,  Procurement 
Analyst.  Office  of  ^Procurement  Policy 
and  Liaison,  (202)  205-6465. 
SUPPLEMENTARY  IN  FORMATION:  Section 
921  of  the  Defense  Authorization  Act  of 
1987.  Pubic  Law  99J-661,  established 
performance  of  wo  rk  requirements  for 
companies  reoeivii  g  Federal  contracts 
as  prime  contracto  "s  on  service  and 
supply  contracts,  a  tid  directed  the  Small 
Business  Administation  (SBA)  to  ^ 

establish  performa  ace  requirements  for 
construction  contri  icts  (both  for  general 
and  specialty  trad(  construction).  This 
provision  is  codifu  d  in  section  15(o)(l) 
of  the  Small  Busin(  ss  Act  (the  Act).  15 
U.S.C.  644(o)(l).  fo'  small  business  set- 
aside  contracts  ami  section  8(a)(14)  of 
the  Act.  15  U.S.C.  ( 37(a)(14).  for  8(a) 
contracts.  As  to  se  "vice  and  supply 
contracts,  the  stati  te  requires  that  the 
concern  perform  it  lelf  not  less  than  50 
percent  of  the  cont  ract.  The 
subcontracting  Hm  tations  for  service, 
supply  and  constn  ction  contracts  are 
currently  container  1  in  Federal 
Acquisition  Regula  tion  (FAR)  clause 
52.219-14,  title  48  c  f  the  Code  of  Federal 
Regulations. 

SBA's  Office  of  iearings  and  Appeals 
(OHA)  recently  ru  ed  that  compliance 
with  15  U.S.C.  644gD)(l)  is  determined  on 
the  date  the  firm  si  df-certifies  itself  to  be 
small  in  connectia  i  with  its  initial  offer 
including  price,  wl  ether  in  connection 
with  a  sealed  bid  ]  rocurement  or  a 
negotiated  procure  ment.  Size  Appeal  of 
Alaska  Cargo  Tra.  \sport.  Inc.,  No.  3437 
(March  20. 1991).  1  his  ruling 
contradicted  a  pol  cy  memorandum  thai 
SBA's  Office  of  Pr  )curement  Assistance 
has  just  issued  on  February  11, 1991.  to 
SBA's  ten  Assistai  it  Regional 
Administrators  foi  Procurement 
Assistance. 

The  policy  mem  jrandum  provided 
guidance  to  SBA  f  eld  personnel  on 
determining  size  in  connection  with  the 
statutory  performs  nee  of  work 
requirements  men  ioned  above.  It  stated 
that  "in  a  negotiat  id  procurement, 
compliance  with  t  le  subcontracting 
limitation  requirei  lents  should  be 
determined  as  of  t  le  date  the  concern 
submits  its  best  and  final  offer,  and  not 
the  date  of  self-ce  tification."  The 
specific  issue  rela  ing  to  the  time  of  size 
for  compliance  wi  ;h  the  performance  of 


work  requirements  in  connection  with  a 
"^negotiated  procurement  had  not  been 
addressed  prior  to  this  time.  The  policy 
memorandum  was  intended  to  be  a  first- 
time  interpretation  of  this  specific  issue. 
This  policy  recognizes  that  in  negotiated 
procurements,  it  is  quite  possible  that  a 
concern  has  not  finalized  its 
subcontracting  plans  at  the  time  it 
submits  its  initial  offer  or  that  the 
subcontracting  plans  will  be  revised 
during  the  process  of  negotiation.  SBA 
felt  that  the  general  time  of  size  criteria 
(i.e..  the  date  that  the  firm  submits  its 
initial  offer  which  includes  price)  was 
inappropriate  and  inapplicable  to  this 
situation  and  that  time  of  size  for 
compliance  with  the  performance  of 
work  requirement  had  not  been  / 

addressed  in  the  size  regulations.  The 
policy  memorandum  was  intended, 
therefore,  to  clarify  the  ambiguity  of 
SBA's  regulations  concerning  size  in 
connection  with  the  performance  of 
work  requirements. 

The  OHA  ruling  mentioned  above  has 
thus,  created  a  situation  of  confusion 
concerning  time  of  size  ior  determining 
compliance  with  the  performance  of 
work  requirements  in  the  context  of  a 
negotiated  procurement  set  aside  for 
small  business.  The  confusion  exists 
among  the  small  business  community 
and  Federal  prpcuring  agencies,  as  well 
as  SBA's  owH-personnel  charged  with 
the  responsibility  for  determining  size. 
In  addition,  because  the  same  ^atutory 
and  regulatory  language  existsjor  the 
8(a]  program  as  for  the  small  ^usin^ss 
set-aside  program  (albeit  different 
statutory  and  regulatory  citations). 
OHA's  ruling  also  adds  confusion  to  the 
procurement  process  in  the  8(a)  context. 
SBA  believes  that  a  final  regulation  is 
immediately  needed  to  clarify  SBA's 
intent  in  implementing  the  performance 
of  work  requirements  so  that 
inconsistent  size  determinations  are 
avoi^d  and  small  businesses  can 
submit  with  certainty  subcontracting 
plans  that  comply  with  the  requirements 
of  15  U.S.C.  644(o){l)  and  15  U.S.C. 
637(a)(14). 

Compliance  With  Executive  Orders 
12291  and  12612,  the  Regulatory 
FlexibUity  Act  (55  U.S.C.  601.  et  seq.). 
and  the  Paperwork  Reduction  Act  (44 
U.S.C.  chap.  35) 

SBA  certifies  that  this  rule  will  not  be 
considered  a  major  rule  within  the 
meaning  of  Executive  Order  12291  and 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  This  rule  sets  policy  for 
calculating  when  size  will  be 
determined  in  connection  with  the 


statutory  performance  of  work 
riequirements  mentioned  above.  It  has  no 
impact  on  the  size  decision  itself  and 
does  not  affect  the  substantive 
reqirements  which  direct  whether  an 
entity  may  be  considered  a  small 
business  concern.  This  interim  final  rule 
is  procedural  in  nature,  and  in  and  of 
itself  does  not  impose  costs  upon  the 
businesses  which  might  be  affected  by 
it.  Because  the  rule  will  have  no  affect 
on  the  amount  or  dollar  value  of  any 
contract  requiremept  or  the  number  of 
requirements  reserved  for  the  small 
business  set-aside  and  8(a)  programs,  it 
is  not  likely  to  have  an  annual  economic 
effect  of  $100  million  or  more,  result  in  a 
major  increase  in  costs  or  prices,  or 
have  a  significant  adverse  effect  on 
competition  or  the  United  States 
economy. 

For  purpose  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  ch.  35.  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  set  forth  above,  title 
13,  Code  of  Federal  Regulations  (CFR). 
is  amended  as  set  forth  below. 

PART  121-SMALL  BUSINESS  SIZE 
REGULATIONS 

si.  The  authority  citation  for  13  CFR 
paVt  121  continues  to  read  as  follows: 

Authority:  Sections  3(a)  and  5(b)(6)  of  the 
Small -Business  Act,  as  amended  (15  U.S.C. 
632(a),  634(b)(6)),  644(a),  and  Pub.  L.  100-656. 
102  Stat.  3853  (1988). 

2.  Section  121.904  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§121.904    Tim«  at  which  Biz*  Is 

d«t«nnin«d. 

•        »        »        •        • 

(d)  For  purposes  of  determining 
compliance  with  the  prime  contractor 
performance  of  work  requirements  set 
forth  in  15  U.S.C.  644{o)(l).  the  size  of  a 
concern  shall  be  determined  as  of  the 
following  dates — 

(1)  In  a  sealed  bid  procurement, 
compliance  shall  be  determined  as  of 
the  date  the  bid  was  submitted: 

(2)  In  a  negotiated  procurement, 
compliance  shall  be  determined  as  of 
the  date  the  concern  submits  its  best 
and  final  offer.  If  a  concern  is 
determined  not  to  be  in  compliance  at 
the  time  it  submits  its  best  and  final 
offer,  it  may  not  thereafter  come  into 
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compliance  for  that  procurement  by 
revising  its  subcontracting  plan. 

3.  Section  121.1103  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  121.1103   TlimatwMchClMis 
datcnnliwA 

•       •       •       «        • 

(d)  For  purposes  of  determining 
compliance  with  the  prime  contractor 
performance  of  work  requirements  set 
forth  in  S  124.317  of  these  regulations 
and  15  U.S.C.  eS7(a)(14l.  tiie  shce  of  a 
concern  shall  be  determined  as  of  the 
following  dates: 

(1)  In  a  sealed  bid  procurement, 
compliance  shall  be  determined  as  irf 
the  date  the  bid  was  sabmitted; 

(2)  In  a  negotiated  procurement, 
compliance  shall  be  determined  as  of 
the  date  the  concern  submits  its  best 
and  Hnal  offer.  If  a  concern  is 
detennined  not  to  be  in  compliance  at 
the  time  it  submits  its  best  and  Hnal 
offer,  it  may  not  rtiereafter  come  into 
compliance  for  that  procurement  by 
revising  its  subcontracting  plan. 

Dated:  Jane  25. 1981. 
Patricia  Salki. 
Administrator. 
[FR  Doc.  91-21234  Filed  »-4-01: 8:45  am] 

BILUNO  COOe  Mlt-OI-M 


DEPARTMENT  OF  DEFENSE 
Offic«  of  th«  Secretary 
32  CFR  Part  163 

Defense  Contract  Financing 
Regulation* 

AQENCY:  OfHce  of  the  Secretary.  DoD. 
action:  Final  rale. 

tUMMANV:  This  document  removes  32 
CFR  part  163,  'TDefense  Contract 
Financing  Regulations".  The  Defense 
Acquisition  Regulations  [DAR]  appendix 
E.  was  replaced  by  the  Federal 
Acquisition  Regulation  (FAR],  codified 
at  title  48.  Code  of  Federal  Regulations, 
chapter  1.  The  DoD  Federal  Acquisition 
Regulation  Supplement  [DFARS)  are 
codified  at  title  48.  Code  of  Federal 
Regulations,  chapter  2.  effective  April  1. 
1984.  Notice  of  the  FAR  replacement  of 
the  DARS  was  published  on  September 
19, 1983  (48  FR  42103).  DAR  appendix  E 
continued  to  apply  only  to  those 
contracts  entered  into  prior  to  the 
adoption  of  the  FAR.  Due  to  an 
administrative  oversight.  32  CFR  part 
163  was  not  removed.  This  part  has 
served  the  purpose  for  which  they  were 
intended  and  are  no  longer  required. 
KFFECTtvi  date:  September  5, 1991. 


FOR  FURTHCR  INFOflMATION  CONTACT 
K4s.  C.  Naugle.  telephone  (703)  697-7266. 
SUPKXMCNTAIIV  IMRMMATION: 

List  of  Subiacto  in  32  CFR  Part  ISS 

Armed  forceaTGovemment 
procurement/ 

PART  163MREMOVEO] 

Accordingly,  under  the  authority  of  10 
U.S.C.  133,  32  CFR  part  163  is  removed. 

Dated:  August  30. 1991. 
L.M.  Bynum, 

AJtamate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-21239  FUed  9-4-91;  6:45  am] 

BILUNQ  COOE  3«1»'»VII 

DEMimiENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQD«-at-ii] 

Drawbridge  Operation  Regulatlona; 
Falgout  Canal,  lyouialana 

AQENCV:  Coast  Guard,  DOT. 
action:  Final  rule. 


;  At  die  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD).  the  Coast 
Guard  is  changing  the  regulation 
governing  the  operation  of  the  swing 
span  bridge  on  LA  315,  across  Falgout 
Canal,  mile  S.1,  near  Theriot 
Terrebonne  Parish,  Louisiana,  by 
permitting  the  draw  to  remain  closed  to 
navigation  from  7  a.m.  to  8  a.m.  and 
from  3  p.m.  to  4  p.m.  on  weekdays  only, 
except  hdidays,  and  only  during  the 
months  when  local  kchools  are  in 
session.  "Hie  primary  purpose  of  this 
regulation  is  to  provide  school  bus 
traffic  undelayed  passage  during  the 
school  year.  Ihvsently,  die  draw  opens 
on  signal  at  all  times. 

This  section  will  accommodate  the 
needs  of  local  school  bus  traffic  and 
should  still  provide  for  the  reasonable 
needs  of  navigation. 
EFrecnvc  DATE  This  regulation 
becomes  effective  on  October  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  Wachter,  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589-2965. 
SUPPUMENTARY  INFORNMTtON:  On  fune 
7, 1991,  the  Coast  Guard  published  a 
proposed  rule  (56  FR  26356)  concerning 
this  amendment.  The  Commander, 
Eighth  Coast  Guard  Distcictr^lso 
published  the  proposal  as  a  Public 
Notice  dated  June  21, 1991.  In  each 


notice  interested  parties  were  given 
until  July  22, 1991  to  submit  comments. 

Drafting  Infonnatian 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LI ) A. 
Wilson,  project  attorney. 

DiscussioB  of  Commants 

Three  letters  were  received  in 
response  to  Public  Notice  No.  CGD8-1I^ 
91  issue  on  21  June  1991.  The  Houma- 
Terrebonne  Chamber  of  Commerce,  the 
National  Marine  Fisheries  Service  and 
the  Federal  Emergency  Management 
Agency  each  offered  no  objection  to  the 
proposed  regulation. 

Federalism  ImplicationB 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  ^al  rulemaking  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  Federalisn 
Assessment. 

Economic  Assessment  end  Certificatioo 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulations  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  of  this 
regulation  has  been  found  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  basis  for  this 
conclusion  is  that  mariners  requiring  the 
bridge  openings  are  repeat  users  of  the 
waterway  and  scheduling  their  arrival 
at  the  bridge  at  the  appointed  time 
during  the  regulated  period  will  not 
delay  their  passage  through  the  bridge 
and  should  involve  httle  or  no 
additional  expense  to  them.  Since  the 
economic  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.fi.2.g.5  of  Commandant 
InatructioB  Ml 6475.18.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  document. 

List  of  Subjects  In  33  CFR  Part  117 

Bridges. 
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Regulations 

In  consideration 
117  of  title  33,  Code 
Regulations,  is  ameiided 


(if 


PART  117— DRAW1 IRIDGE 
OPERATION  REGl  LATIONS 


1.  The  authority 
continues  to  read  ai 

Authority:  33  U.S.C. 
CFR  1.05-l(g). 

2.  Section  117.444 
follows: 


§117.444    FalgoutC^nal 

The  draw  of  the 
Falgout  Canal,  mile 
signal;  except  that  ' 
June,  the  draw  neec 
7  a.m.  to  Aa.m.  andjfrom 
Monday  through 
liie  draw  shall  ope^ 
time  for  an 


emerger  cy 

1<91. 


UA  315  bridge  across 
3.1,  shall  open  on 
^om  15  August  to  5 
not  be  opened  from 
3  p.m.  to  4  p.m., 
except  holidays, 
on  signal  at  any 
aboard  a  vessel. 


Frday 


Dated:  August  21. 
I-M.  Loy. 

Rear  Admiral.  U.S.  Cdost 
Eighth  Coast  Guard  D.  strict. 
[FR  Doc.  91-21230  FileW 

nUJNO  COOE  4910-14-M 


ENVIRONMENTAL 
AGENCY 


40  CFR  Part  81 
[RI2-2-5093;  FRL-399tl-6] 


Areas 


Designation  of 
Planning  Purposes 
Carbon  Monoxide 


AGENCY:  Envircnm^ital  Protection 
Agency  (EPA). 
action:  Final  rule. 


!  purp  ose 


(In  I 


summary:  The 
to  redesignate  Provjdp: 
from  non-attainmei|t 
carbon  monoxide 
November  28, 1990, 
the  State  of  Rhode 
requests  for  this 
submittals  includec 
modeling  informati 
how  Rhode  Island's 
requirements.  This 
in  accordance  with 
Clean  Air  Act,  42 


reoii 


t  cal  I 


EFFECTIVE  DATE: 

become  effective 
unless  notice  is 
that  adverse  or  cri 
be  submitted.  If  the 
delayed,  timely  not 
in  the  Federal  Regi^ti 
ADDRESSES:  Commi  mts 
to  Linda  M.  Murphj 
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the  foregoing,  part 
of  Federal 

as  follows: 


tation  for  part  117 
follows: 

499;  49  CFR  1.48;  33 

is  added  to  read  as 


Guard,  Commander, 
icL 
9^-91:  8:45  am] 


PROTECTION 


for  Air  Quality 
Rhode  Island; 
fedeslgnation 


II  m  I 


of  this  Notice  is 
nee.  Rhode  Island 
to  attainment  for 
Julv  12, 1989, 
and  May  15, 1991, 
sland  submitted 

on.  These 
monitoring  and 

that  documents 
request  meets  EPA's 
iction  is  being  taken 
section  107  of  the 
U  S.C.  7407  (1991). 
:  Th  is  action  will 
Npvember  4, 1991, 
ved  within  30  days 

comments  will 
effective  dajg  is 
ce  will  be  jJublished 
:er. 

may  be  mailed 
Director,  Air, 


Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA;  Public  Information 
Reference  Unit,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  the  Division 
of  Air  and  Hazardous  Materials, 
Department  of  Environmental 
Management,  291  Promenade  Street. 
Providence,  RI  02908-5767. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Wholley,  (617)  565-3233;  FTS 
835-3233. 

SUPPLEMENTARY  INFORMATION:  On  July 
12, 1989,  the  State  of  Rhode  Island 
submitted  a  request  to  redesignate 
Providence,  Rhode  Island  from  non- 
attainment  to  attainment  for  carbon 
monoxide  (CO).  This  submission  was 
revised  and  resubmitted  on  November 
28, 1989.  The  Federal  Register  Notice 
approving  this  redesignation  request 
was  in  the  process  of  being  published 
when  the  Clean  Air  Act  Amendments  of 
1990  (CAAA)  were  enacted.  Public  Law 
101-549, 104  Stat.  2399,  codified  at  42 
U.S.C.  sections  7401-7671q  (1991).  On 
May  15, 1991,  Rhode  Island  submitted  a 
revised  request  that  addressed 
additional  CAAA  requirements.  These 
submissions  include  monitoring  and 
modeling  information  that  support  the 
State's  request.  The  Agency  has 
reviewed  this  request  for  conformance 
with  the  provisions  of  the  1990  CAAA, 
particularly  a  new  requirement  that  the 
State  develop  a  maintenance  plan  to 
provide  for  maintenance  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide  for  at 
least  10  years  after  the  redesignation. 
Because  EPA  received  the  State's 
request  prior  to  enactment  of  the  1990 
CAAA,  and  because  the  Agency  has  not 
yet  developed  guidance  in  final  form  on 
the  requirement  the  State  was  required 
only  to  comply  with  the  minimum 
requirements  specified  in  the  AcL  EPA 
has  determined  that,  in  the  absence  of 
such  guidance,  the  State's 
demonstration  of  attainment  10  years 
after  redesignation  and  its  commitment 
to  correct  any  violation  after 
redesignation  are  sufficient  to  satisfy  the 
new  1990  CAAA  requirement  of  a 
maintenance  plan.  EPA  has  also 
determined  that  the  State's  submittal 
meets  all  pre-enactment  requirements 
for  redesignations.  Different  criteria  may 


apply  for  redesignation  requests 
submitted  after  enactment,  in  particular, 
the  criteria  for  maintenance  plans  as 
required  by  the  1990  CAAA. 

The  Providence  carbon  monoxide 
monitoring  site  is  located  at  a 
downtown  intersection  and  began 
operating  in  1973.  This  monitoring  site 
measured  numerous  violations  of  the 
eight  hour  carbon  monoxide  National 
Ambient  Air  Quality  Standard.  As  a 
result,  Rhode  Island  requested  that 
Providence  be  designated  non- 
attainment.  EPA  approved  this 
designation  on  March  3, 1978  (43  FR 
8963).  Rhode  Island's  1979  carbon 
monoxide  State  Implementation  Plan 
(SIP)  (46  FR  25446)  for  the  Providence 
nonattainment  area  consists  of  an 
attainment  demonstration  based  on 
reductions  that  were  to  be  achieved 
under  the  Federal  Motor  Vehicle 
Emission  Control  Program  (FMVECP) 
and  New  Source  Review  (NSR) 
requirements.  The  State  will  continue  to 
achieve  the  reductions  required  by  the 
FMVECP.  Upon  redesignation  to 
attainment,  the  area  will  comply  with 
the  Prevention  of  Significant 
Deterioration  (PSD)  provisions  of  the 
SIP  with  regard  to  carbon  monoxide  in 
place  of  the  new  source  review 
requirements. 

Section  107(d)(3)(E)  of  the  Clean  Air 
Act,  as  amended,  establishes  five 
requirements  that  must  be  met  in  order 
to  redesignate  an  area  from 
nonattainment  to  attainment:  (1)  The 
area  must  have  attained  the  NAAQS 
(for  that  pollutant);  (2)  the  area  must 
have  a  fully  approved  State 
Implementation  Plan;  (3)  the 
improvement  in  air  quality  must  be  due 
to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  SIP  and  other  federally  enforceable 
air  pollution  control  regulations;  (4)  the 
area  must  have  a  fully  approved 
maintenance  plan  as  required  by  section 
175A  of  the  Act;  and  (5)  the  State 
containing  the  area  must  have  met  all 
the  requirements  applicable  under 
section  110  and  part  D  of  the  Act.  Rhode 
Island  has  met  these  five  requirements 
for  redesignating  the  Providence 
nonattainment  area  to  attainment. 

First,  to  demonstrate  that  the  area  has 
attained  the  NAAQS,  the  State  must 
have  at  least  eight  consecutive  quarters 
of  data  showing  no  violations  of  the 
NAAQS.  Subsequent  to  the  last 
violation  recorded  in  1985,  the 
Providence  area  has  had  twelve 
consecutive  quarters  of  data  with  no 
recorded  violations  of  the  carbon 
monoxide  NAAQS. 

Rhode  Island  has  met  the  second 
requirement  of  having  a  fully  approved 
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SIP  and  the  third  requirement  that  the 
improvement  in  air  quality  was  due  to 
permanent  and  enforceable  reductions 
in  emissions.  On  May  7, 1981  (46  FR 
25446)  and  July  6, 1983  (48  FR  31026). 
EPA  approved  Rhode  Island's  carbon 
monoxide  SIP.  At  that  time.  EPA 
adopted  those  SIP  rules  satisfied  that 
they  were  enforceable.  Since  that  time. 
EPA  has  remained  satisfied  with  the 
rules  and,  therefore,  has  not  issued  a  SIP 
call  finding  them  to  be  inadequate. 
Moreover,  the  evidence  indicates  that 
these  rules  are  the  source  of  the 
reductions  that  have  occurred  in  the 
Providence  area  and  that  they  are 
sufficient  to  maintain  the  standard.  The 
M0BILE4  emission  model  indicates  how 
the  FMVECP,  which  will  remain  in  place 
after  redesignation  to  attainment  will 
maintain  reduced  CO  emissions. 

Fourth,  Rhode  Island  has  submitted  a 
maintenance  plan  that  meets  the 
requirements  of  section  175A.  Because 
EPA  has  not  yet  established  through 
fmal  rule  or  guidance  what  constitutes 
an  acceptable  maintenance  plan  under 
section  175A,  the  Agency  has  . 
determined  that  at-'Crminimum,  the  plan 
must  contain  a  demonstration  that  the 
area  will  maintain  the  standard  for  ten 
years  following  the  date  of  approval  and 
that  the  State  rjmst  submit  a  contingency 
plan.  Ori-^4ay'l5,^991.  Rhode  Island 
submitted  a  reyt^ed  maintenance  plan 
demonstrating  maintenance  of  the 
standard  for  ten  years.  This  plan 
included  the  modeling  analysis, 
discussed  above,  which  demonstrates 
maintenance  of  the  standard  through 
200\.  The  State  submitted  a  contingency 
plar»J>coviding  what  actions  the 
Providence  areall^ill  need  to  take  if  it 
violates  the  standard.  The  contingency 
plan  provideKthat  in  the  event  that  any 
new  violations  of~thecarbon  monoxide 
standard  are  measuredin  the  future,  the 
State  will  submit  within  two  months  of 
notice  of  the  violation  a  schedule  to 
implement  a  plan  to  correct  the  violation 
within  eighteen  months. 

Pursuant  to  the  fifth  requirement,  the 
Providence  area  must  have  fuinUed  the 
applicable  requirementti^section  110 
and  part  D.  The  area  has  met  the 
requirements  of  section  110  by 
submitting  and  having  in  place  a  fully- 
approved  SIP.  As  to  part  D.  since  the 
Providence  area  was  not  classifiable  at 
the  time  of  enactment  of  the  Clean  Air 
Act  Amendments  of  1990,  the  State  need 
only  meet  the  requirements  of  subpart  1 
of  part  D,  specifically  those 
requirements  enumerated  in  section 
172(c). 

Several  of  the  section  172(c) 
requirements  are  necessarily  met  by  an 
area  that  had  a  fully-approved  SIP  under 


the  pre-amended  Act.  Although  section 
172(c)  was  completely  amended,  it 
encompasses  various  requirements  that 
were  included  in  other  parts  of  the  pre- 
amended  Act  and  which  were 
prerequisites  to  SIP  approval.  Therefore, 
EPA  necessarily  determined  that  many 
of  these  requirements  were  met  when 
the  Agency  approved  the  SIP.  The 
remaining  requirements  in  section 
172(c),  although  not  required  under  the 
pre-amended  Act.  have  beerynet  by 
Rhode  Island.  \ 

The  SIP  must  require  that  Reasonably 
Available  Control  Measures  (RACM)  be 
implemented  as  expeditiously  as 
practicable  and  provide  for  attainment 
of  the  NAAQS.  At  the  time  EPA  granted 
full  approval  of  the  Providence  CO 
nonattainment  plan,  the  Agency 
determined  that  the  plan  was  consistent 
with  the  Reasonably  Available  Control 
Technology  (RACT)  and  RACM 
requirements  of  the  Act.  The  CO  SIP  did 
provide  for  attainment  of  the  CO 
standard  and  the  Providence  area  has 
demonstrated  continued  attainment  over 
twelve  consecutive  quarters.  EPA 
recognizes  that  Rhode  Island  has  met 
the  applicable  RACM  and  attainment 
requirements. 

The  Reasonable  Further  Progress 
(RFP)  requirement  loses  any  continued 
force  and  importance  once  an  area  has 
demonstrated  attainment  and 
maintenance  of  the  standard.  Under  its 
SIP,  the  State  must  require  RFP  toward 
the  goal  of  attainment.  The  concept  of 
RFP  only  has  importance  in  regard  to 
attaining  the  NAiAQS;  once  an  area 
reaches  attainment,  the  goal  is  met,  and 
no  further  progress  remains  to  be  made 
toward  that  goal.  Rhode  Island  provided 
for  RFP  in  its  SIP.  Since  the  Providence 
area  has  now  attained  the  NAAQS,  it  no 
longer  needs  to  demonstrate  RFP. 

Similarly,  the  requirements  relating  to 
nonattainment  new  source  review  also 
disappear  upon  redesignation  to 
attainment.  Once  an  area,  such  as 
Providence,  is  redesignated  to 
attainment,  nonattainment  NSR 
requirements  are  not  necessary  because 
the  area  will  be  subject  to  fhe 
prevention  of  significant  deterioration 
(PSD)  requirements  of  the  Act.  Both  NSR 
and  PSD  provide  preconstruction  review 
for  new  or  modified  sources,  NSR  for 
sources  in  nonattainment  areas,  PSD  for 
sources  in  attainment  areas.  Once  the 
Providence  area  is  redesignated  to 
attainment,  the  Rhode  Island  PSD 
program  will  become  effective 
immediately. 

The  contingency  plan  requirement  is 
not  something  required  under  the 
previously-approved  SIP.  However,  the 
amended  Act  now  requires  a 


contingency  plan  for  purposes  of  the 
maintenance  plan  requirement. 
Therefore,  the  requirement  that  the  Staip 
adopt  contingency  measures  to  ensure 
that  RFP  and  attainment  are  reached 
and  maintained  has  been  met  by  the 
contingency  measures  under  section 
175A. 

Finally,  the  State  must  have  submitted 
an  emissions  inventory.  This 
requirement  may  be  satisfied  by  the 
emissions  inventory  requirement  of  the 
maintenance  plan.  Rhode  Island  elected 
to  fulfill  the  emission  inventory 
requirement  by  conducting  a  modeling 
analysis  which  was  based  on  EPA's 
emission  model  (M0BILE4)  and 
intersection  model  (CAL3QHC).  The 
modeling  analysis  demonstrated  that  the 
monitoring  site  meets  National  Air 
Monitoring  Stations  (NAMS)  siting 
criteria  and  is  located  where  one  would 
expect  to  see  the  highest  carbon 
monoxide  values.  Moreover,  the  input 
data  used  in  the  modeling  (such  as  years 
of  analysis,  temperature,  wind  speed, 
wind  direction,  stability  class,  traffic 
data,  percent  hot-cold  starts, 
background,  speeds  and  emission 
factors)  are  acceptable  as  representing 
the  worst  case  conditions.  The  modeling 
analysis  confirmed  that  the  monitoring 
site  would  not  be  expected  to  record 
violations  of  the  carbon  monoxide 
standards  during  the  10  years  following 
redesignation.  Rhode  Island  has  met  the 
emission  inventory  requirement  through 
submission  of  its  modeling  analysis. 

Summary  of  SIP  Revision 

This  action  amends  title  40  of  the 
Code  of  Federal  Regulations,  part  81  to 
indicate  that  Providence,  Rhode  Island 
is  in  attainment  for  the  carbon 
monoxide  standards.  EPA  is  approving 
the  redesignation  of  Providence  and 
incorporating  the  redesignation  into  the 
Rhode  Island  SIP. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adv^e 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  befone  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  fmal  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
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action  will  be  effectiye  on  (60  days  from 
today). 

Final  Action:  EPA  s  approving  Rhode 
Island's  request  to  re  designate 
Providence  to  attain^ient  for  carbon 
monoxide. 

Under  5  U.S.C.  6050)).  I  certify  that 
this  SIP  revision  will 
significant  economic 
substantial  number  df  small  entities. 
{See  46  FR  8709.) 

This  action  has  bein  classified  as  a 
Table  2  action  by  the 
Administrator  under 
published  in  the  Federal  Register  on 
January  19, 1969  (54  fR  2214-2225). 

The  Office  of  Ma 
has  exempted  this 
requirements  of  sec 
Order  12291. 

Nothing  in  this  act  on  should  be 
construed  as  permitt  ng  or  allowing  or 
establishing  a  prece<  ent  for  any  future 
request  for  revision  to  any  State 
implementation  planj  Each  request  for 
revision  to  the  State  Implementation 
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Under  section  307(  ))(1)  of  thq  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appals  for  the 
appropriate  circuit  b  t  November  4. 1991. 
Filing  a  petition  for  r  ^consideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finalitj  of  this  rule  for  the 
purposes  of  judicial  i  eview  nor  does  it 
extend  the  time  with  n  which  a  petition 
for  judicial  review  m  ay.  be  filed,  and 
shall  not  postpone  tl  e  effectiveness  of 
such  rule  or  action.  1  his  action  may  not 
be  challenged  later  hi  proceedings  to 
enforce  its  requiremi  nts.  (See  section 
307(b)(2).) 

List  of  Subjects  in  4C  pFR  Part  61 

Environmental  pre  tectioo.  Air 
pollution  control,  Na  tional  parks. 
Wilderness  areas. 

Dated:  August  21. 19!  1. 
Julie  Belaga, 
Ffgkinal  Administrator :  Region  I. 

j  40  CTl^part  81,  su  T)art  340,  is 
/amended  arfoHows 

PART  81— {AMENOI LD] 


1.  The  authority 
continues  to  read  as 


Authority:  42  U.S.C  f  401-7642,  unless 
otherwise  noted. 

2.  In  S  81.340  the  alttainment  status 
designation  table  fot  Carbon  Monoxide 


citation  for  part  81 
follows: 
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is  revised  to  read  as 


follows: 


[FR  Doc.  91-21259  Filed  9-4-91:  8:45  am] 
Bnxnra  code  easo-so-n 


40  CFR  Part  266 
(FRL-399(M] 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste;  Bumlrtg  of 
Hazardous  Waste  In  Boilers  and 
Industrial  Furnaces 

agency:  Environmental  Protection 

Agency. 

action:  Administrative  stay  of 

applicability  and  amendment  to  final 

rule. 

summary:  The  Environmental  Protection 
Agency  is  today  aimouncing  an 
administrative  stay  of  the  permitting 
standards  for  boilers  and  industrial 
furnaces  adopted  pursuant  to  the 
Resource  Conservation  and  Recovery 
Act  (56  FR  7206,  Feb.  21. 1991)  as  they 
apply  to  coke  ovens  burning  certain 
hazardous  wastes  from  the  coke  by- 
products recovery  process.  The  primary 
effect  of  the  stay  is  to  halt  the 
application  of  industrial  furnace 
standards  to  coke  ovens  when  they 
reprocess  these  hazardous  wastes  while 
the  Agency  can  evaluate  comments  on  a 
pending  regulatory  proposal  to  exclude 
such  wastes  from  subtitle  C  jurisdiction 
when  recycled  by  reprocessing  in  coke 
ovens.  Section  286.100(a)  is  amended  by 
adding  a  note  to  reflect  diis 
administrative  stay. 
EFFECTIVE  DATE:  August  21. 1991. 
ADDRESSES:  The  official  record  for  this 
administrative  stay  is  identified  as 
Docket  number  F-91-CBS-FFFFF  and  is 
located  in  the  RCRA  Docket,  room 
M2427,  401  M  Street,  SW..  Washington, 
DC,  20460.  The  public  may  make  an 
appointment  in  order  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
docket  is  open  for  inspection  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  The  public 
may  copy  material  from  any  regulatory 
docket  at  a  cost  of  $0.15  per  page. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  contact  the 
RCRA/Superfund  Hotline,  toll  free,  at 
(800)  424-9346.  or  at  (703)  920-9810.  For 
technical  information  concerning  this 
notice,  contact  Mr.  Ron  Josephson, 
Environmental  Engineer.  Office  of  Solid 
Waste  (OS-333).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  2046a  (202)  260-4770. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  notice  are  listed  in 
the  following  outline: 

I.  Background 

II.  Justification  for  Administrative  Stay 

A.  Process  Description 

B.  Agency  Action 

III.  Effect  of  the  Administrative  Stay 
A  Effect  on  Industry 

E  Public  Interest 

IV.  Conclusion 

V.  Effect  on  State  Authorization 

VI.  Paperwork  Reduction  Act 

I.  Background 

In  the  final  rule  establishuig 
permitting  standards  for  boilers  and 
industrial  furnaces  burning  hazardous 
waste  (BIF  rule.  February  21, 1991,  56  FR 
7206),  the  Agency  promulgated  an 
exclusion  from  the  definition  of  solid 
waste  for  coke  and  coal  tar  produced 
from  EPA  Hazardous  Number  K087 
(decanter  tank  tar  sludge  from  coking 
operations)  and  for  the  process  of 
producing  coke  and  coal  tar  by  recycling 
this  waste  in  coke  ovens.  See  56  FR 
7203.  In  the  final  BIF  rule,  the  Agency 
also  raised  the  issue  of  other  hazardous 
wastes  from  the  coke  by-products 
recovery  process  that  may  be  processed 
in  the  coke  oven  so  the  Agency  could,  if 
necessary,  modify  the  exclusion.  Id.  at  n. 
94. 

The  issue  of  other  wastes  being 
processed  in  a  coke  oven  was  raised 
again  by  the  Agency  on  July  26, 1991  (56 
FR  35758-35788)  when  we  proposed  new 
listings  of  wastes  generated  by  the  coke 
by-products  industry.  In  the  notice,  the 
Agency  proposed  to  add  exclusions  from 
the  definition  of  solid  waste  (under  40 
CFR  261.4(a))  for  additional  coke  by- 
products wastes  recycled  into  the  coke 
oven  or  mixed  with  coal  tar. 

In  both  the  BIF  rule  and  the  coke  by- 
products proposed  hstings,  the  Agency 
summarized  the  reasons  for  the 
exclusions  as  follows? 

(i)  The  wastes  Bwng  recycled  have 
many  constituents  similar  to  the  raw 
material  (coal)  for  the  coking  process, 

(ii)  The  non-K087  wastes  are  very 
similar  to  K087  and  no  incremental 
environmental  risk  would  result  from 
their  recycling  by  coking. 

(iii)  Recycling  of  K087  via  the  coke 
oven  is  afready  excluded  (S  261.4(a)(10], 
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56  III  7206],  and  recycling  of  these 
wastes  appears  similar,  and 

(iv)  Regulation  of  coke  oven  emissions 
under  RCRA  would  interfere  witii  tiie 
regulatory  scheme  the  Agency  is 
developing  under  sections  112(d)(8)  and 
112(i)(8)  of  the  Clean  Air  Act.  (See  56  FR 
7208,  56  FR  35778-80.) 

The  comment  period  on  the  proposed 
additional  exclusions  ended  on  August 
16, 1991.  EPA  is  presently  considering 
these  conunents  in  the  course  of 
developing  fmal  rules.  However,  the  BIF 
rule  takes  effect  on  August  21,  and 
absent  some  type  of  administrative 
actipn,  this  would  mean  that  any  coke 
oven  reprocessing  a  by-product 
hazardous  waste  except  K087  could  only 
do  so  by  complying  with  the  BIF 
standards. 

II.  Justification  for  Administration  Stay 

The  Agency  has  studied  this  industry 
extensively  over  the  past  few  years  and 
has  presented  the  results  in  various 
publications  such  as  the  1980 
Background  Document  to  the  K087 
listing,  the  proposed  and  Hnal  BIF  rule, 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
coke  ovens  under  old  section  112  of  the 
Clean  Air  Act  (54  FR  38044,  September 
14, 1989),  the  NESHAP  for  benzene 
waste  operations  (55  FR  8346,  March  7, 
1990),  and  the  new  coke  by-products 
listing  proposal  With  such  information. 
EPA  can  briefly  summarize  technical 
and  policy  reasons  for  issuing  this 
administrative  stay. 

A.  Process  Description 

Coke  used  in  the  iron  and  steel 
industry  ii  manufactiu>ed  in  coke  ovens 
via  the  thermal  destructive  distillation  of 
coal.  In  a  typical  process,  60-7096  of  the 
coal  is  made  into  coke,  while  the 
remainder  of  the  original  mass  is 
converted  into  "coke  oven  gas."  The  gas 
undergoes  successive  cooling  and 
distillation  steps,  ending  up  as  a 
"cleaned"  gas  that  is  used,  among  other 
things,  for  providing  heat  to  the  qoke 
ovens.  The  cooling  and  distillation  steps 
lead  to  the  production  of  coal  tar.  light 
oil,  and  naphthalene,  which  in  turn  are 
sent  to  tar  refiners  or  organic  chemical 
distillers  for  the  production  of  end  use 
chemicals. 

The  recovery  of  coal  tar  at  a  o^ke 
oven  is  accomplished  by  a  process  that 
also  involves  the  generation  of 
hazardous  waste,  most  of  which  is 
decanter  tank  tar  sludge  (EPA 
Hazardous  Waste  No.  K087).  Other  tar 
recovery  wastes  are  sump  sludges  and 
tar  storage  tank  bottoms,  proposed  to  be 
listed  as  K141  and  K142  in  the  July  26, 
1991  notice.  In  addition,  the  process  for 
light  oil  and  naphthalene  recovery 


involve  the  generation  of  various 
residuals  (proposed  K143,  K144,  and 
K145  in  the  July  26, 1991  proposal).  The 
reBning  leads  to  the  generation  of  tar 
storage  tank  bottoms  and  certain  other 
distillation  residues  (proposed  K147  and 
K148  in  the  luly  26, 1991  proposal).  The 
non-listed  (proposed  K141-K145,  K147. 
and  K148)  residuals  are  similar  in 
composition  to  K087  waste,  and  many  of 
them  exhibit  the  Toxicity  Characteristic 
for  benzene. 

Recycling  of  the  wastes  to  the  coke 
ovens  is  done  by  pumping  or  otherwise 
transporting  the  wastes  to  a  tank  or 
similar  structure  where  the  waste  is 
heated  and  often  mixed  with  a  diluent 
organic  fluid  to  facilitate  uniformity, 
consistency,  and  proper  viscosity  of  the 
waste  or  mixture.  As  a  part  of  this 
process,  the  facilities  (or  their  on-site 
contractors)  process  the  wastes  in  ball 
mills  and  other  devices  to  aid  in 
providing  requisite  waste  consistency  to 
faciUtate  its  eventual  reinsertion  into  the 
coke  oven.  Temporary  storage  of  the 
material  to  be  recycled  is  often 
accomplished  in  "heated  boxes" 
adjacent  to  the  point  at  which  the 
wastes  are  combined  with  the  coal  feed. 
The  waste(s)  is  then  usually  sprayed  or 
combined  with  coal  as  it  is  being 
conveyed  into  the  coke  ovens.  The 
industry  has  found  that  waste  recycling 
does  not  affect  the  quality  of  the  product 
(coke),  any  of  the  by-products,  or  the 
emissions  from  the  process.  The  coke 
by-products  proposed  listing  notice  (58 
FR  35777-35781.  July  26, 1991)  describes 
the  recycling  practices  in  greater  detail. 

B.  Agency  Action 

EPA  has  decided  to  issue  an 
administrative  stay  of  the  BIF  rule 
insofar  as  it  would  apply  to  a  coke  oven 
reprocessing  non-K087  hazardous 
wastes  generated  by  the  coke 
byproducts  recovery  process.  This 
means  that  on  August  21,  coke  ovens 
may  continue  to  process  residues  from 
the  byproducts  recovery  process  that 
exhibit  the  TC  without  the  coke  oven 
having  to  comply  with  the  BIF 
regulations.  As  explained  below,  the 
Agency  is  taking  this  step  in  order  to 
allow  proper  evaluation  of  the 
conunents  on  the  proposed  rule,  to  avoid 
disrupting  beneficial  recycling  practices 
that  pose  no  incremental  environmental 
risk  over  current  practice,  to  preserve 
the  current  regulatory  status  quo,  and  to 
avoid  undermining  the  detailed 
regulatory  scheme  for  coke  ovens 
recently  enacted  under  the  amended 
Clean  Air  Act. 

As  explained  in  the  July  26, 1991 
proposal',  the  TC-hazardous  wastes  from 
coke  byproducts  recovery  are 
practically  identical  to  K087  in  terms  of 


composition  and  constituent 
concentrations,  and  are  handled 
identically  to  K087.  Reprocessing  the 
wastes  is  just  like  reprocessing  K087 
waste.  The  process  involves  the  same 
equipment  and  chemical  additives,  and 
for  practical  purposes  is  one  and  the 
same. 

The  Agency  is  always  concerned  that 
removing  one  environmental  risk  will 
increase  another.  Therefore,  the  Agency 
does  not  want  another  environmental 
medium  to  incur  increased  pollutant 
loading  as  a  result  of  a  recycling 
activity.  This  will  probably  not  be  the 
result  of  staying  the  BIF  rule's 
apphcability  to  non-K087  coke 
byproducts  hazardous  waste.  After 
considering  the  processes  involved,  the 
Agency  believes  that  air  emissions  will 
not  increase  in  amount  or  toxicity  as  a 
result  of  this  activity.  The  waste  added 
to  the  raw  material  is  a  small  fraction  of 
the  coking  process  feed  and  the  process 
itself  can  successfully  consume  (by 
thermal  destructive  distillation)  the 
combined  raw  material  and  waste. 
Indeed,  the  TC  byproducts  wastes 
comprise  a  small  percentage  of  the  total 
feed  even  in  comparison  with  decanter 
tank  tar  sludge  (K087].  It  appears 
anomalous  if  burning  this  small  amount 
of  waste  which  is  practically  identical  to 
K087,  and  is  co-processed  with  K087, 
would  subject  the  coke  oven  to 
regulation  under  the  BIF  rule  when 
burning  K087  waste  itself  does  not. 

The  Agency  is  also  concerned  that 
RCRA  regulations  do  not  disrupt  other 
regulatory  programs  and  Congressional 
mandates.  See  RCRA  section  1006.  In 
this  regard,  the  amended  Clean  Air  Act 
establishes  an  elaborate  scheme  for 
regulating  air  emissions  from  coke     ft 
ovens,  consisting  of  technology-base4>.' 
and  (eventually)  risk  based  standards 
implemented  under  a  phased  schedule. 
CAA  sections  112  (d)(8)  and  (i)(8).  For 
many  coke  ovens,  compliance  with  risk- 
based  standards  is  deferred  until  2020. 
Compliance  with  the  initial  technology- 
based  standards  commences  in  1993 
with  upgraded  standards  for  certain 
ovens  to  occur  in  1998.  Imposing  the 
risk-based  and  technology-based  BIF 
standards  on  such  units  now  could 
effectively  abrogate  this  carefully- 
considered  scheme  by  requiring 
compliance  with  a  different,  potentially 
inconsistent  set  of  standards  in  1991. 
The  Agency  questions  whether  this 
disruption  of  the  Clean  Air  Act  process 
is  warranted  given  that  coke  oven 
emissions  will  be  identical  whether  or 
not  these  TC  coke  byproducts  wastes 
are  reprocessed.  The  Agency  certainly  is 
convinced  that  this  potential  disruption 
is  unwarranted  while  a  regulatory 
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proceeding  evaluat 
pending. 


:  these  issues  is 


m.  Effect  of  the  Administrative  Stay 

It  appears  that  regtf  ating  coke  ovens 
processing  TC  coke  byproducts  wastes 
would  probably  cause  industry  to  stop 
recycling  these  materials  (or  subject  the 
units  to  regulation  under  the  BIF  rule). 
Current  information  ajvailable  to  the 
Agency  indicates  tha^  the  industry  is 
currently  recycling  mf  ny  of  these 
wastes  (see  56  FR  357B6,  July  28. 1991). 
The  Agency  in  fact  believes  that  the 
data  in  the  coke  by-p^ducts  proposal 
are  somewhat  outdated  and  tend  to 
understate  the  extent  of  recycling 
activities  occurring  inj  the  industry. 

In  addition,  the  Agency  has  made  a 
preliminary  finding  that  the  wastes  are 
useful  to  the  industry  "when  they  are 
recycled  with  the  raw(  material  (coal). 
Similarly,  the  Agency  has  proposed  a 
finding  diat  the  recycled  wastes  add 
material  value  witfaont  affecting  the 
coke  product  and  without  leading  to  the 
generation  of  increasf  d  air  emissions 
from  the  coking  operations. 

Industry  sources  h^e  indicated  to  the 
Agency  that  forcing  compliance  with  BIF 
rule  standards  because  of  recycling  will 
have  a  negative  impact  within  the 
industry  and  to  the  environment.  The 
disincentive  to  recyclp  posed  by 
compliance  with  the  tlF  rule  will  lead  to 
disposal  of  the  wastef  instead  (not  a 
desirable  option  in  th^s  case  largely 
because  of  loss  of  re<^ling  benefits  and 
increased  waste  transport  and  handling) 
and  will  lead  to  greater  costs  tat  the  iron 
and  steel  industry  to  transport  and 
dispose  of  these  wastes  as  well. 

CurrenUy.  the  benaene  NESHAP 
imposed  pursuant  to  old  section  112  of 
the  Clean  Air  Act  standards 
promulgated  by  the  Agency  in  1989  are 
forcing  the  industry  to  construct 
upgraded  equipment  fit  coking  faciUties. 
As  a  result  of  these  activities,  tanks  and 
kther  process  equipment  are  being  shut 
down  for  cleanout  and  preventive 
maintenance,  leading  to  increased 
generation  of  the  TC  oyproducts  wastes. 
The  cost  of  handling  these  wastes  would 
increase  significantly  if  the  recycling 
option  were  not  present  asa  means  of 
managing  these  wastjes. 

EPA  also  does  not  anticipate  adverse 
effects  on  the  public  fis  a  resalt  of 
issuing  this  administrative  stay.  The 
information  that  was  before  the  Agency 


when  it  proposed  the 


26  suggests  that  then  will  be  no 
incremental  increase 


resulting  from  the  practice.  The  stay  will 
also  protect  the  resource  recovery 
benefits  of  reprocessing  coke  oven 
byproducts  wastes,  "fhe  Agency  notes 
that  this  stay  will  pn  serve  the  status 


exclusion  on  July 


in  air  emissions 


quo  (the  traditional  function  of  a  stay) 
and  allow  sufficient  time  to  review  the 
public  comment  on  this  issue,  serving 
the  pubUc  interest.  The  Agency  also 
believes  that  in  assessing  ultimate 
public  interest,  one  must  assume  \hajt 
the  air  emissions  compliance  sch^^e 
reflected  in  amended  section  UZljf  the 
CAA  reflects  Congress'  view^f  the 
public  interest  and  that  inteipst  may 
best  be  served  by  not  disrupting  the 
Congressional  scheme  to  coi|trol  coke 
oven  emissions.  \ 

TV.  Conclusion 

EPA  has  decided  to  stay  the 
applicability  of  the  BIF  rule  to  coke 
ovens  burning  TC  hazardous  wastes 
from  the  coke  byproducts  recovery 
process  while  EPA  reviews  the  public 
comments  on  this  issue.  The  stay  will 
remain  in  effect  while  the  Agency 
considers  the  comments  on  the  proposed 
rule.  The  Agency  is  issuing  this 
administrative  stay  pursuant  to  5  U.S.C 
705  which  provides  that  an  agency  may 
postpone  the  effective  date  of  action 
taken  by  it  when  justice  so  requires, 
pending  judicial  review.  (A  number  of 
steel  industry  members  have  petitioned 
for  review  of  the  BIF  rule  on  this  issue.) 
For  the  reasons  given  above,  the  Agency 
believes  that  this  standard  is  satisfied 
here.  In  addition,  the  Agency  can  take 
fined  administrative  action  on  the 
proposed  nde  in  a  relatively  short  time, 
and  is  under  court  order  to  issue  a  final 
rule  no  later  than  July  of  1992,  and  so  is 
in  a  position  to  act  quickly  should  it 
reconsider  any  featiire  of  this  action. 

The  Agency  notes  that  devices  that 
are  a  part  of  the  recycling  process  are 
already  exempt  from  regulation  under  40 
CFR  281.6(c)(1).  In  the  specific  case  of 
coke  by-products  wastes,  discrete  units 
such  as  ball  mills  and  processing  tanks 
would  meet  the  provisions  of  this 
existing  exemption  when  used  to 
pretreat  the  coke  by-products  recovery 
waste  before  mixing  with  coal  tar  or 
direct  reinsertion  to  the  coke  oven.  The 
exemption  does  not  apply  to  a  recycling 
process  that  involves  land  disposal,  nor 
does  this  exemption  necessarily  apply 
when  media  contaminated  with  listed 
wastes  are  charged  to  the  coke  oven 
(See  55  FR  22671,  June  1, 1990).  Thus,  the 
administrative  stay  issued  today  does 
not  apply  to  such  already-exempt 
activities. 

Commenters  to  the  July  28  proposed 
rule  also  have  questioned  whether  the 
mixture  and  derived  from  rules  apply  to 
residues  from  the  coke  by-products 
recovery  process.  The  question  was 
raised  because  the  regulatory  exclusion 
prtxnulgated  on  February  21, 1991  (40 
CFR  261.4{a)(10).  56  FR  7206)  does  not 
specifically  exclude  such  residues. 


Clearly,  the  Agency  interprets  the 
exclusion  as  cutting  off  applicability  of 
the  derived  from  rule  to  other  coke  by- 
prtKiucts  residues.  If  the  derived  from 
rule  applied,  it  would  have  been 
uimecessary  for  EPA  to  have  proposed 
listing  these  wastes  in  the  )uly  26 
proposal  (or  for  Congress  to  have 
required  EPA  to  determine  whether  to 
list  these  wastes  in  section  3001(eK2)). 
The  language  of  the  rule  likewise  makes 
clear  that  the  derived  from  rule  does  not 
apply,  as  the  coke  oven  process  is 
excluded  from  regulation,  cutting  off  the 
derived  fixjm  rule  from  that  point 
onward.  Thus,  the  coke  by-products 
wastes  proposed  for  Hsting  in  the  July  26 
notice  are  not  currently  covered  by  the 
K087  waste  code. 

V.  Effect  on  State  Authorization 

The  effects  of  the  administrative  stay 
are  uniform  for  all  states,  as  the  BIF  rule 
is  based  on  Hazardous  and  SoUd  Waste 
Amendments  (HSWA)  authority. 

As  explained  in  the  BIF  rule  (56  FR 
7204,  February  21, 1991).  EPA  considers 
most  of  the  rule  to  be  based  on  HSWA 
authority.  HSWA-based  permitting 
standards  take  effect  simultaneously  in 
all  states,  regardless  of  authorization 
status.  With  respect  to  these  HSWA- 
based  requirements,  the  effect  of  the 
administrative  stay  is  to  defer  in  all 
states  EPA's  implementation  and 
enforcement  of  these  requirements  as 
they  apply  to  coking  facilities  beyond 
August  21, 1991,  in  accordance  with  the 
administrative  stay  provisions. 

According  to  the  schedule  for  state 
program  revisions  contained  in  40  CFR 
271.21(e),  the  February  21, 1991  BIF  rule 
is  subject  to  a  July  1, 1992  deadline  (July 
1, 1993  if  a  statutory  change  is  required) 
for  states  to  modify  their  hazardous 
waste  programs  and  thereafter  seek 
apiHt)val  from  EPA  for  the  program 
revision.  Since  the  administrative  stay 
will  in  all  probability  not  extend  any 
effective  date  for  a  very  long  period  of 
time,  EPA  considers  it  unlikely  that  any 
state  will  have  received  approval  from 
EPA  to  implement  the  February  21. 1991 
regulation  under  RCRA  authority  with 
earUer  or  more  stringent  effective  dates 
as  they  apply  to  coke  ovens  than  those 
set  out  in  this  stay.  Nevertheless,  states 
may  modify  their  hazardous  waste 
pn^ams  to  adopt  the  BIF  rule,  even  as 
it  applies  to  coke  ovens,  in  the  interim. 
While  EPA  encourages  states  to  follow 
the  deferral  of  the  effectiveness  of  the 
BIF  rule  as  it  applies  to  coke  ovens 
announced  in  this  stay,  states  may  elect 
to  implement  the  BIF  rule  with  effective 
date  earlier  than  the  Agency  would  like 
under  this  stay,  as  a  matter  of  state  law. 
Moreover,  EPA  would  approve  state 
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programs  with  earlier  dates  because 
they  would  be  more  stringent  than  the 
Federal  program. 

VI.  Pi^Mrwerk  Seductioo  Act 

This  administrative  stay  does  not 
contain  any  infbnnation  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq. 

List  of  subjects  in  40  CFR  part  266 

&iergy.  Hazardous  waste.  Petroleum. 
Recycling,  Reporting  and  recordkeeping 

requirements. 

Dated:  August  21. 1991. 

F.  Henry  HaUckt. 
Acting  Admmisiratoc- 


PART  2S6— ST. 
MANAGEMENT 
HAZARDOUS  W, 
TYPES  OF 


>AROS  FOR  THE 
'  SPEaFIC 

lANDSPEaFIC 
TE 


MANAGEMENT  FACILITIES 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  Sectioin  1006,  2002(a).  3004.  and 
3014  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resouroe  Ck}nservation  and 
Recovery  Act  of  1978,  as  amended  (42  U.S.C 
690S,  6912(a).  8924,  and  6034). 

2.  S^ctibn  266.100  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows:  J 

§266.100    AppUcabUHy. 

(a)  TTie  regulations  of  this  subpart 
apply  to  hazardous  waste  burned  or 
processed  in  a  boiler  or  industrial 
furnace  (as  defined  in  §  280.10  of  this 
chapter)  irrespective  of  the  purpose  of 
burning  or  processing,  except  as 
provided  by  paragraphs  (b).  (c),  and  (d) 
of  this  section.  In  this  subpart,  the  term 
"bum"  means  burning  for  energy 
recovery  or  destruction,  or  processing 
for  materials  recovery  or  as  an 
ingredient.  The  emissions  standards  of 
§§  266.104.  266.105.  266.106.  and  266.107 
apply  to  facilities  operating  under 
interim  status  or  under  a  RCRA  permit 
as  specified  in  §§  266.102  and  266.103. 

NotK  This  provisioD  does  not  apply  to  coke 
ovens  processing  coke  by-prodocts  wastes 
exhibiting  the  Toxicity  Characteristic 
identified  in  {  261.24  pending  completion  of  a 
rulemaking  proposed  on  July  26, 1991  (56  FR 
'35787).  When  that  rulemaiung  is  complete. 
EPA  will  remove  this  note.) 

[FR  Doc.  91-20621  Filed  9-4-91;  8:45  am] 

BNJJNQ  CODE  WeO-SCMI 


40  CFR  Part  721 
(OPTS-S0S7SB;  FRL-30t2-0] 

Alkane  Poiyol  Phosphate  Estar, 
Ravocation  of  a  Significant  Nawr  Uaa 
Rule 

aoemcy:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  revoking  the 
signiHcant  new  use  rule  (SNUR)  at  40 
CFR  721.288  that  was  promulgated  under 
section  5(a)(2}  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  the  above 
chemical  substance  based  on  receipt  of 
new  data.  The  data  indicate  that  the 
substance  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  and  further  regulation  under 
section  5  of  TSCA  is  not  warranted  at 
this  time. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  November  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  rm.  EB-44, 401 M  St., 
SW..  Washington.  DC  20460,  telephone 
(202)  554-1404,  TDD  (202)  554-0551. 
SUPPl^MENTARY  INFORMATION:  In  the 

Federal  Register  of  April  24. 1990.  (55  FR 
17376)  EPA  issued  a  SNUR  establishing 
significant  new  uses  for  alkane  poiyol 
phosphate  ester.  Because  of  additional 
toxicity  data  EPA  has  received  for  this 
substance.  EPA  proposed  to  revoke  this 
SNUR  in  the  Federal  Register  of ' 
February  27. 1991  (55  FR  8172). 

I.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
revoking  was  established  in  docket 
number  OPTS-50575  (P-89-448).  This 
recoitl  includes  information  considered 
by  the  Agency  in  developing  this  rule 
and  includes  the  test  data  to  which  the 
Agency  has  responded  with  this 
revocation. 

II.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  February  27. 1991  (55 
FR  8173).  TTie  background  and  reasons 
for  the  revocation  of  the  SNUR  are  set 
forth  in  the  preamble  to  the  proposed 
revocation.  Hie  Agency  received  no 
public  comment  concerning  the 
proposed  revocation.  As  a  result  EPA  is 
revoking  this  SNUR. 

in.  Ot^ectives  and  Ratkraale  of 
Proposing  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 


subject  of  this  revocation.  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  fuidings  is 
referenced  in  the  proposed  revocation  of 
this  rule.  Based  on  these  findings,  a 
section  5(e]  consent  order  was 
negotiated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated.  EPA 
reviewed  the  toxicity  testing  conducted 
by  the  PMN  submitter  for  the  substance 
and  determined  that  the  information 
available  was  suHicient  to  make  a 
reasoned  evaluation  of  the  health  ejects 
of  the  substance.  EPA  concluded  that 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  revocation  of  SNUR  provisions  for 
this  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order.  In  light  of  the  above 
EPA  is  revoking  SNUR  provisions  for 
this  chemical  substance.  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufacture,  import  or  process 
this  substance. 

List  of  Subjects  in  40  CFR  Part  721 

J,.  Chemicals.  Environmental  protectioa 
/hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  August  28, 1091. 
Victor ).  iOBfim. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore.  40  CFR  part  721  is  amended 
as  follows: 

PART  721-{  AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  IS  U.S.C  2604  and  2607. 

$721,288    [Removed] 

2.  By  removing  S  721.28& 

|FR  Doc  91-21280  Filed  »-4-Sl:  8:45  «ra| 

MIXING  CODE  tSCO-SO-r 


40  CFR  Part  721 
[OPTS-S0S82D;  FIU.-38M-8] 

Polymer  of  Maleic  Anhydride, 
BenzenedlcarltoxyUc  Add  and 
Diaubatitutad  AUcyiamina;  Ravocation 
Of  a  Significant  Naw  Uaa  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Final  rule. 


summary:  EPA  is  i  evoking  the 
significant  new  usd  rule  (SNUR)  at  40 
CFR  721.1645  that  was  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Contro  I  Act  (TSCA)  for  the 
above  chemical  su  jsfance  based  on 
receipt  of  new  dati  i.  The  data  indicate 
that  the  substance  will  not  present  an 
unreasonable  risk  jf  injury  to  human 
health  and  further  -egulation  under 
section  5  of  TSCA  s  not  warranted  at 
this  time. 

EFFECTIVE  DATE:  T  le  effective  date  of 
this  rule  is  Novem|)er  4. 1991. 
FOR  FURTHER  INFO^IMATION  CONTACT: 
David  Kling,  Actinb  Director.  TSCA 
Assistance  Office  ITS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agencylrm.  EB-44,  401  M  St., 
SW.,  Washington,  be  20460,  telephone 
(202)  554^1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  oj  August  15, 1990  (55 
FR  33296),  EPA  isslied  a  SNUR 
establishing  signif  cant  new  uses  for 
polymer  of  maleic  inhydride. 
benzenedicarboxy  ic  acid,  and 
disubstituted  alkyi  amine.  Because  of 
additional  toxicity  data  EPA  has 
received  for  this  substance,  EPA 
proposed  to  revok  ( this  SNUR  in  the 
Federal  Register  of  February  27, 1991  (55 
FR  8173). 

I.  Rulemaking  Rec  srd 

The  record  for  tie  rule  which  EPA  is 
revoking  was  established  in  docket 
number  OPTS-5oi2  (P-88-1540).  This 
record  includes  information  considered 
by  the  Agency  in  developing  this  rule 
and  includes  the  tf  st  data  to  which  the 
Agency  has  respo;  idedwith  this 
revocation. 

II.  Background 

The  Agency  pro  josed  the  revocation 
of  the  SNUR  for  \i  is  substance  in  the 
Federal  Register  c*  February  27, 1931  (55 
FR  8173).  The  bac  Lground  and  reasons 
for  the  revocation  of  the  SNUR  are  set 
forth  in  the  pream  )le  to  the  proposed 
revocation.  The  A  jency  received  no 
public  comment  ci  inceming  the 
proposed  revocation.  As  a  result  EPA  is 
revoking  this  SNll  R. 

III.  Objectives  anq  rationale  of 
revocation  of  the  tule 


During  review 
for  the  chemical 
subject  of  this 
concluded  that  reflation 
warranted  under 
pending  the  develbpment 
sufficient  to  make 
of  the  health  effec  ts 
and  EPA  identifie  i 


the  PMN  submitted 
s  ibstance  that  is  the 
rev  Dcation,  EPA 


was 
ection  5(e)  of  TSCA 

of  information 
reasoned  evaluations 
of  the  substance, 
the  tests  considered 


necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  findings  is 
referenced  in  the  proposed  revocation  of 
this  rule.  Based  on  these  findings,  a 
section  5(e)  consent  order  was 
negotiated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated.  EPA 
reviewed  the  toxicity  testing  conducted 
by  the  PMN  submitter  for  the  substance 
and  determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the  health  effects 
of  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5.  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  revocation  of  SNUR  provisions  for 
the  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order.  In  light  of  the  above. 
EPA  is  revoking  the  SNUR  provisions 
for  this  chemical  substance.  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufacture,  import,  or  process 
this  substance. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  August  28. 1991. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore.  40  CFR  part  721  is  amended 
as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2807. 

§721.1645    [Removed] 

2.  By  removing  S  721.1645. 

[FR  Doc.  91-21261  Filed  9-4-91;  8:45  am] 
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40  CFR  Part  799 
[OPTS-42030H;  FRL  3883-3] 

Testing  Consent  Order  for  Mesltyl 
Oxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  This  rule  announces  that  EPA 
has  signed  an  enforceable  testing 
consent  order  with  four  of  the 
manufacturers  of  mesityl  oxide  (MO; 
CAS  No.  141-79-7).  who  have  agreed  to 
perform  certain  health  effects  tests  with 
MO.  MO  is  added  to  the  Ust  of  Testing 
Consent  Orders  in  40  CFR  799.5000. 


Accordingly,  the  export  notification 

requirements  of  40  CFR  part  707  apply  to 

MO. 

EFFECTIVE  DATE:  September  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  rm.  E- 
543B.  401  M  St..  SW.,  Washington.  DC 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION: 
Elsewhere  in  this  issue  of  the  Federal 
Register.  EPA  is  proposing  to  revoke  the 
previous  TSCA  section  4  test  rule  for 
this  chemical. 

I.  Regulatory  History 

In  its  Fourth  Report  to  EPA.  published 
in  the  Federal  Register  of  June  1. 1979  (44 
FR  31866).  the  Interagency  Testing 
Committee  (ITC)  recommended  that  MO 
be  considered  for  health  effects  testing. 
In  response  to  the  ITC,  EPA  issued  a 
two-phase  final  test  rule  under  section 
4(a)(1)(A)  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  first  phase  of 
the  final  test  rule  was  published  in  the 
Federal  Register  of  December  20. 1985 
(50  FR  51857).  The  second  phase-test 
standards  and  reporting  requirements, 
was  published  in  the  Federal  Register  of 
May  20, 1987  (52  FR  19088).  Testing 
requirements  specified  in  the  rule 
included  subchronic  toxicity, 
mutagenicity,  and  oncogenicity  testing  if 
the  mutagenicity  testing  was  positive. 
Prior  to  EPA  issuing  the  test  standards 
and  reporting  requirements  for  MO. 
several  of  the  manufactiu-ers  (Shell 
Chemical  Company,  Eastman  Kodak 
Company,  Union  Carbide  Corporation, 
and  Exxon  Chemical  Americas) 
submitted  a  TSCA  section  21  petition 
requesting  that  EPA  withdraw  the  test 
rule.  Their  request  was  based  upon 
declining  use  of  MO.  voluntary  changes 
made  in  their  manufacturing  practices, 
and  cessation  of  merchant  sale-all  of 
which,  the  manufacturers  concluded, 
reduced  human  exposure.  EPA  denied 
the  TSCA  section  21  petition,  finding 
that  the  remaining  exposures  from 
manufacturing  and  processing  MO  both 
as^n  intermediate  and  as  a  byproduct 
were  still  sufficient  to  support  the  need 
for  health  effects  testing  under  TSCA 
section  4  (51  FR  30216;  August  25, 1986). 

The  manufacturers  also  pursued 
judicial  review  of  the  rule,  and  on 
August  19. 1987.  the  US  Court  of 
Appeals,  for  the  Fifth  Circuit,  remanded 
the  rule  for  reconsideration  in  light  of 
new  information  suggesting  that  human 
exposure  to  MO  had  declined  since  EPA 
promulgated  the  test  rule.  The  Court 
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stayed  the  test  rule  pending  EPA's 
recxuuideratioo  on  remand  (Ref.  1). 

EPA.  several  of  the  manufacturers, 
and  the  Chemical  Manufacturers 
Association  (CMA)  then  independently 
reassessed  worker  exposure  and  current 
manufacturing  practices.  The 
manufacturers  and  CMA  conducted 
additional  work  place  monitoring  and 
user  surveys  (Refs.  2  and  9);  and  EPA 
evaluated  exposure  from  the 
manufacture  of  MO  as  a  byproduct  (Ref. 
3).  Based  upon  the  results  of  these 
exposure  analyses  and  surveys,  four  of 
the  manufacturers  (Union  Carbide 
Corporation,  Shell  Chemical  Company. 
Eastman  Kodak  Company,  and  General 
Electric  Company)  and  EPA  agreed  that 
screening  level  health  effects  testing 
would  be  appropriate. 

II.  Use  and  Exposure 

The  use  and  exposure  of  MO  were 
characterized  in  the  proposed  and  final 
test  rules  (48  FR  30699.  50  FR  51857.  and 
52  FR  19088,  respectively)  and  in  EPA's 
response  to  the  section  21  petition  (51 
FR  30216).  After  the  Court  remand, 
several  of  the  manufacturers  conducted 
additional  work  place  monitoring  and 
together  with  the  other  manufacturers 
sponsored  a  user  survey  (Refs.  2  and  9). 
In  addition,  EPA  reevaluated  exposures 
associated  with  manufacture  of  MO  as  a 
byproduct  (Refs.  3  and  6). 

The  manufacturers  reported  that,  as  of 
February  1990: 

1.  Exxon  Chemical  Americas  had 
dismantled  its  production  unit,  leaving 
only  three  manufacturers  that  use  MO 
as  an  intermediate  (primarily  to  make 
methyl  isobutyl  ketone), 

2.  There  are  now  onlyjhree  sites 
where  MO  is  used  asiin  intermediate; 
there  were  six  at4he4ime  the  test  rule 
was  p^omulgated^S; 

3.  Three  of  the  six  tompanies  that 
produced  MO  as  a  byp^pduct  no  longer 
do  so,  and  exposures  associated  with 
manufacturing  facilities  of  the  remaining 
three  companies  are  "neghgible". 

4.  Work  place  monitoring  in  both 
intermediate  and  byproduct 
manufacturing  facilities  indicates 
exposures  consistently  below  0.1  ppm. 
the  lower  detection  limit. 

5.  There  are  fewer  than  350  workers 
exposed  during  manufacturing  activities 
(both  as  an  intermediate  and  as  a 
byproduct). 

6.  Two  of  the  four  companies  that 
processed  MO  as  a  pesticide  inert 
ingredient  no  longer  do  so.  The 
remaining  two  companies  import  less 
than  1  million  pounds  annually,  and 
only  a  few  workers  may  be  infrequently 
exposed  to  low  levels  of  MO. 

Prior  to  industry  submitting  their 
survey  and  monitoring  results,  EPA 


estimated  occupational  exposures  to 
MO  resulting  from  byproduct 
manufacture  (Refs.  3  and  6).  EPA  did  not 
independently  reevaluate  the  worker 
exposure  profile  from  manufacturing 
MO  as  an  intermediate  or  as  a  pesticide 
inert  ingredient  since  EPA  believed  that 
manufacturing  practices  had  not 
changed  substantially  since  EPA 
reviewed  the  section  21  petition. 

Based  upon  EPA's  analysis  and 
calculations,  approximately  50  workers 
may  be  exposed  to  MO  as  a  byproduct 
produced  during  isophorone 
manufacture.  During  sampling  of 
isophorone,  inhalation  of  MO  is 
estimated  to  be  0.4  mg/day  and  dermal 
exposure  estimates  range  from  570  to 
1,100  mg/day.  Inhalation  exposure  to 
MO  during  drumming  of  isophorone  is 
estimated  to  range  from  13  to  28  mg/ 
day,  while  dermal  exposures  may  range 
from  740  to  2,200  mg/day.  Additionally, 
8  to  16  workers  are  estimated  to  be 
exposed  to  MO  as  a  byproduct  produced 
during  the  manufacture  of  vitamin  C. 
MO  exposures  during  sampling  of 
vitamin  C  were  estimated  to  be  0.1  mg/ 
day  for  inhalation  and  130  to  390  mg/ 
day  for  dermal,  while  drumming  of 
wastes  containing  MO  may  result  in 
additional  exposures  of  80  ms/day  for 
inhalation  and  130  to  390  mg/day  for 
dermal.  Between  72  to  360  workers  may 
also  be  exposed  to  MO  as  a  byproduct 
produced  during  the  dry  extrusion  of 
cellulose  acetate.  Estimated  MO 
exposures  are:  0.001  mg/day  for 
inhalation  and  0.06  to  0.19  m^day  for 
dermal 

UI.  Health  1 

The  know^ealth  effects  of  MO  were 
discussedin  tnfe-ptogosed  and  final  test 
rules  (48  fR  30699,  50FRs51857.  and  52 
FR  10068  respectively).  InWmmary, 
exposure  to  MO  may  cause  mutagenic 
effects.  EPA  believes  MO  may  react  as 
an  alkylating  agent  and  as  such  has  the 
potential  to  interact  with  the 
informational  molecules  of  human  cells 
(DNA.  RNA,  proteins).  The  reaction 
products,  if  not  repaired,  may  result  in 
cellular  or  genetic  damage  that  may  be 
expressed  as  mutagenic  and  possibly 
carcinogenic  effects.  MO  may  also        /' 
induce  leukopenia  (reduction  of  the 
number  of  white  blood  cells  in  the  body) 
and  cause  hypertrophy  of  the  liver, 
kidney,  and  spleen.  There  are  no  studies 
on  the  developmental  (teratogenic)  or 
reproductive  effects  of  MO. 

IV.  Testing  Consent  Order  Negotiations 

After  receipt  of  the  exposure  update 
from  the  manufacturers,  CMA  and  EPA 
discussed  the  need  for  testing  MO.  On 
September  12, 1990.  CMA.  representing 
the  manufacturers,  requested  that  EPA 


develop  a  testing  consent  order  (Ref.  4). 
EPA  agreed  to  consider  negotiating  a 
consent  order  with  the  manufacturers 
and  issued  a  notice,  pubUshed  in  the 
Federal  Register  of  October  2. 1990  (55 
FR  40234),  announcing  the  decision.  This 
notice  also  announced  the  time  and 
location  of  a  public  meeting  to  initiate 
testing  negotiations  pursuant  to  40  CFR 
part  790.  "Die  notice  requested  that  all 
"interested  parties"  who  wanted  to 
participate  in  negotiations  identify 
themselves  to  EPA  by  October  18. 199a 
Four  manufacturers  and  CMA  identified 
themselves  as  interested  parties.  Prior  to 
the  public  meeting,  CMA  submitted 
proposed  protocols  for  three  health 
effects  tests.  The  protocols  were 
modelled  after  the  Organization  for 
Economic  Cooperation  and 
Development  (OECO)  Screening 
Information  Data  Set  (SIDS)  draft 
guidelines.  EPA  reviewed  CMA's  draft 
protocols  and  developed  a  draft  consent 
agreement  Both  were  discussed  during 
the  October  18, 1990  public  meeting.  On 
December  27, 1990.  the  following 
manufacturers  agreed  in  principle  to 
EPA's  proposals  regarding  the 
agreement:  Eastman  Kodak  Conq>any. 
Shell  Chemical  Company,  Union 
Carbide  Corporation,  and  General 
Electric  Company  (Ref.  5).  On  (insert 
date)  these  four  manufacturers,  and 
CMA  as  an  interested  party,  signed  the 
Testing  Consent  Order  for  MO.  The 
manufacturers  agreed  to  perform  a 
microbial  mutagenesis  test  in  salmonella 
using  the  mammaUan  microsome  plate 
incorporation  assay,  an  in  vivo 
mammalian  bone  marrow  assay,  and  a 
combined  repeat  dose  and  reproductive/ 
developmental  toxicity  screening  test  in 
the  rat  'Hie  manufacturers  developed 
the  test  protocols  which  were  reviewed 
and  modified  by  EPA  and  incorporated 
as  the  test  standards  for  the  Consent 
Order.  In  the  event  that  testing  under 
the  consent  order  is  invalid,  not 
conducted,  or  EPA  determines  that 
additional  testing  is  necessary,  EPA  will 
initiate  rulemaking  procediuvs.  As  part 
of  any  such  rulemaking  proceedings. 
EPA  would  make  statutory  findings 
pursuant  to  section  4  of  TSCA. 

V.  Testing  Program 

Four  of  the  manufacturers  have 
agreed  to  test  MO  for  health  effects 
using  test  protocols  comparable  to  those 
developed  by  the  United  States  and 
OECD  for  the  SIDS  testing  program.  The 
three-test  battery  will  screen  MO  for 
mutagenic,  subchronic,  developmental 
and  reproductive  effects.  MO  will  be 
tested  for  mutagenic  activity  using  five 
strains  of  salmonella  (with  and  without 
exogenous  metabolic  activation)  and  the 
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jn  vivo  mammalian  bone  marrow 
micronucleus  assayj  For  the 
micronucleus  assayjMO  will  be    • 
administered  to  mice  by  intraperitoneal 
injection;  bone  manJDW  will  be 
harvested;  and  the  ratio  of 
polychromatic  to  normochromatic 
erythrocytes  and  frtjquency  of 
micronucleated  cell$  examined. 
Subchronic  (including  effects  to  the 
blood,  Hver.  spleen  »nd  kidneys), 
developmental,  and  reproductive  effects 
will  be  evaluated  uang  a  combined  test, 
ftats  will  be  expose^  by  inhalation  to 
MO  for  6  hours  per  day,  7  days  per 
week.  Males  will  ba  exposed  throughout 
the  entire  study,  approximately  40  to  53 
days.  Females  will  be  exposed  only  until 
day  20  of  gestation;  the  study  will  last 
approximately  35  td48  days.  Full 
histopathology  will  pe  conducted  on 
both  male  and  female  rats.  EPA  has 


reviewed  the  three 
developed  by  CMA 
manufacturers  and 
acceptable  (Refs.  7 


I  est  protocols 
and  the 
ound  them 
ind  8).  The 


Salmonella  and  mic  ronucleus  tests 
should  provide  equi  lly  reliable  results 
as  the  EPA  test  guic  elines  published  at 
40  CFR  part  798.  Th  >  combined  repeat 


dose  developmenta 


effects  test  is  a  new  protocol  and  is  a 
modification  of  the 
developed  by  EPA 
SIDS  program.  The 
for  oral  dosing  and 


est  jointly 
!  nd  OECD  for  the 
>IDS  protocol  calls 
listopathology  of 


only  one  sex.  For  M  0,  inhalation  was 
selected  as  a  more  elevant  route  of 
human  exposure  an  d  histopathology  will 
be  conducted  on  bo  th  sexes.  EPA  will 
use  the  data  genera  ;ed  by  these  tests  to 


evaluate  the  risk  of 


adverse  health 


effects  associated  \  ith  the  manufacture, 
processing,  use,  anc  disposal  of  MO. 


th; 


VI.  Standards  and 
Conducting  Tests 

Testing  shall  be 
accordance  with 
submitted  by  the 
CMA  on  December 
9, 1991  which  were 
appendices  1,  2,  an 
order  (collectively 
Through  CMA  the 
will  consult  EPA  in 
determine  if  furthei 
modifications  are 
Modifications  to 
shall  be  governed 


I  f  ethodologies  for 


thfe 


Vn.  Reporting  Requirements 

The  Salmonella 
tests  shall  be  submitted 
months  after  the  ef 
consent  order.  The 
dose  and  reproduc|ive/d 
toxicity  screening 
stibmitted  to  EPA 


/reproductive 


(jonducted  in 

test  protocols 
m  inufacturers'and 
27. 1990  and  August 
set  forth  as 

3  of  the  consent 
I  he  "test  standards"), 
flour  manufacturers 
a  good  faith  effort  to 
test  standard 


njecessary. 

Consent  Order 
40  CFR  790.68. 


ty ' 


qnd  micronucleus 

to  EPA  9 
f  ective  date  of  the 
combined  repeat 

evelopmental 
I  est  in  the  rat  shall  be 
months  after  the 
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effective  date  of  the  consent  order.  In 
addition,  interim  status  reports  for  each 
test  are  due  at  6  month  intervals,  with 
the  first  status  report  due  6  months  from 
the  effective  date  of  the  consent  order 
until  all  three  tests  are  completed  under 
this  order. 

VIII.  Export  Notiiication 

The  issuance  of  this  Testing  Consent 
Order  subjects  any  person  who  exports 
or  intends  to  export  MO  to  the  export 
notification  requirements  of  section 
12(b)  of  TSCA.  The  specific 
requirements  are  listed  in  40  CFR  part 
707.  Chemicals  subject  to  consent  orders 
are  Usted  at  40  CFR  799.5000.  This  listing 
serves  as  notification  to  persons  who 
export  or  who  intend  to  export  chemical 
substances  or  mixtures  which  are  the 
subject  of  Testing  Consent  Orders  that 
40  CFR  part  707  applies. 

IX.  Rulemaking  Record 

EPA  has  estabhshed  a  record  for  this 
rule  under  docket  no.  OPTS-42030H. 
This  record  contains  the  information 
EPA  considered  in  developing  this 
Consent  Order  and  includes  the 
following  information. 

A.  Supporting  Documentation 

■    (1)  Testing  consent  order  for  MO. 

(2)  Federal  Register  notices  pertaining 
to  this  notice  and  consent  order 
consisting  of: 

(a)  Notice  announcing  a  pubUc 
meeting  for  October  18, 1990.  and 
soliciting  interested  parties  to  develop  a 
consent  order  for  MO.  (55  FR  40234. 
October  12. 1990). 

(b)  Final  rule  for  MO  (establishing 
testing  requirements)  (50  FR  51857, 
December  20. 1985). 

(c)  Final  rule  for  MO  (establishing  test 
standards  and  reporting  requirements) 
(50  FR  19088,  May  20, 1937). 

(d)  Section  21  petition  response  (50  FR 
30216,  August  25. 1986). 

(3)  Communications  consisting  of: 

(a)  Written  letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

B.  References 

(1)  Shell  Chemical  Co.  v.  EPA,  826 F.  2d  295 
(5th  Cir.  1987) 

(2)  Chemical  Manufacturers  Association 
(CMA).  Results  of  a  worker  exposure  survey 
conducted  by  the  Ketones  Panel  of  CMA 
using  mesityl  oxide  as  an  intermediate  and 
for  operations  where  mesityl  oxide  is  formed 
as  a  byproduct  or  impurity  (non-CBI  version). 
(February  28. 1990) 

(3)  EPA.  Occupational  exposure  to  mesityl 
oxide  resulting  from  incidental  formation.  Kin 
Wong.  Chemical  Engineering  Branch, 
Economics  andTechnology  Division,  OfHce  of 
Toxic  Substances.  (June  10. 1988). 


(4)  CMA.  Letter  on  proposed  mesityl  oxide 
consent  agreement.  From:  Barbara  Francis. 
CMA.  Manager,  Ketones  Panel.  Washington, 
DC  20037.  To:  Robert  Jones,  Existing 
Chemicals  Assessment  Division.  EPA. 
(September  12, 1990). 

(5)  CMA.  Letter  agreeing  in  principle  to  test 
mesityl  oxide  under  a  consent  order.  From: 
Barbara  Francis.  CMA.  To:  Robert  Jones. 
EPA.(December  27. 1990). 

(6)  PEI  Associates,  Inc.  (PEI).  Assessment 
of  incidental  production  of  mesityl  oxide. 
Contract  No.  6*-02-*248,  for  EPA,  Office  of 
Pesticides  andToxic  Substances.  (December 
15, 1987). 

(7)  EPA.  Letter  with  comments  on  CMA 
testing  protocols.  From  Robert  Jones.  EPA  to 
Barbara  Francis.  CMA.  (December  8. 1990). 

(8)  EPA.  Letter  requesting  final  protocol 
changes  and  letter  of  agreement  in  principle 
to  enter  into  the  consent  order.  From  Robert 
Jones,  EPA  to  Barbara  Francis,  CMA. 
(December  11, 1990). 

(9)  CMA.  Rhone-Poulenc  AG  Company. 
Institute  Plant,  Industrial  Hygiene  Sampling 
Results.  (March  4. 1991). 

Confidential  Business  Information 
(CBI)  while  part  of  the  record,  is  not 
available  for  pubHc  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted  is  available  for 
inspection  in  the  OPTS  Reading  Rm. 
NE-G004.  401  M  St.,  SW.,  Washington, 
DC.  from  8:00  a.m.  to  12  noon  and  1:00  to 
4:00  p.m..  Monday  through  Friday, 
except  legal  hoUdays. 

X.  Other  Regulatory  Requirements 

0MB  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  40  hours  per  response.  The 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  mformation. 

Send  conunents  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  Information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington.  DC 
20480;  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (2070-0033).  Washington,  DC 
-   20503. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals,  Chemical  export. 
Environmental  protection,  Flazardous 
substances,  Health  effects.  Laboratories, 
Reporting  and  recordkeeping 
requirements,  Testing. 
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Dated:  August  26. 1991. 

Vicotor  |.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore.  40  CFR  chapter  I, 
subchapter  R.  part  799  is  amended  as 
follows: 


PART  799-1  AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2803.  2611.  2625. 

2.  Section  799.5000  is  amended  by 
adding  mesityl  oxide  to  the  table  in  CAS 
Number  order,  to  read  as  follows: 


S  799.5000  Ttstlng  consant  orders  for 
Substances  and  mixtures  wttti  Ctiemlcal 
Abstract  Service  Registry  Numbers. 


CAS  Numt>er 


Substance  or 
mixtura  name 


Tasting 


FR  citation 


141-79-7. 


Mesityl  Oxide  Health  effects       [Insert  FR  date] 


[FR  Doc.  91-21262  Filed  9-4-91;  8:45  ami 

BIUJNO  CODC  666&-S0-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  62 

RIN3067-AB68 

National  Flood  Insurance  Program; 
Assistance  to  Private  Sector  Property 
Insurers 

AGENCY:  Federal  Insurance 
Administration  (FIA).  Federal 
Emergency  Management  Agency 
(FEMA). 
action:  Final  rule 

summary:  This  final  rule  amends  the 
National  Flood  Insurance  Program 
(NFIP)  regulations  for  the  "Write  Your 
Own"  (WYO)  Program  under  which 
private  sector  insurers  may  issue  and 
service  policies  of  flood  insurance 
backed  by  the  Government.  The 
amendments  involve  addition  of  a 
paragraph  on  the  new  Mortgage 
Portfolio  Protection  Program  (MPPP), 
revision  of  the  commission  allowance 
provisions,  revision  to  the  loss 
adjustment  fee  schedule,  revision  to  the 
membership  of  the  WYO  Standards 
Committee,  and  other  technical  and/or 
editorial  changes  to  the  Financial 
Assistance/Subsidy  Arrangement  and 
the  Financial  Control  Plan.  This  final 
rule  is  necessary  to  (1)  clarify  that 
abiding  by  the  MPPP  guidelines  and 
requirements  is  part  of  a  W\'0 
company's  responsibility  under  the 
Financial  Assistance/Subsidy 
Arrangement  if  it  elects  to  utilize  the 
MPPP,  (2)  eliminate  the  administrative 
burden  experienced  by  WYO  companies 
due  to  the  paperwork  and  record- 
keeping required  by  use  of  the  current 
variable  commission  allowance 
provision,  (3)  make  permanent  the  loss 


adjustment  fee  schedule  which  most 
WYO  companies  elected  as  an  option 
for  Arrangement  Year  1990-1991.  and  (4) 
increase  the  size  and  change  the 
composition  of  the  WYO  Standards 
Committee  to  meet  changing  demands. 
These  changes  are  intended  to  provide  a 
greater  administrative  and  fiscal 
effectiveness  in  the  operation  of  the 
NFIP  and  lessen  the  burdens  on  those 
private  sector  companies  who 
participate  in  the  WYO  Program. 
EFFECTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L  Collins,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration.  500  C  Street,  SW., 
Washington.  DC  20472;  telephone  (202) 
646-3419. 
SUPPLEMENTARY  INFORMATION:  On  May 

16. 1991.  the  Federal  Emergency 
Management  Agency  (FEMA)  pubUshed 
in  the  Federal  Register  (Vol.  56,  Page 
22670)  a  proposed  rule  containing 
amendments  to  the  National  Flood 
Insurance  Program  (NFIP)  regulations 
dealing  with  the  "Write  Your  Own" 
(WYO)  Program  (44  CFR  62,  subpart  C) 
which  are  authorized  pursuant  to 
section  1345  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (Pub. 
L  90-488.  42 U.S.C. 4001, et seq).  In  the 
summary  of  the  proposed  rule,  FEMA 
invited  the  pubUc  to  submit  comments 
during  the  32-day  period  which  closed 
on  June  17. 1991.  FEMA  also  requested 
comments  on  the  estimates  for  the 
recordkeeping  and  reporting  burden  in 
connection  with  the  Mortgage  Portfolio 
Protection  Program  (MPPP)  and  invited 
the  public  to  submit  comments  to  FEMA 
and/or  the  Office  of  Management  and 
Budget  (0MB)  on  the  paperwork  issues 
including  the  burden  estimates  and  any 
aspects  of  the  information  collection 
requirements.  Neither  FEMA  nor  0MB 
received  any  comments  during  the 
comment  period  and  the  final  rule  is 
essentially  the  same  as  the  proposed 
rule.  However,  this  final  rule  does 
include  a  revision  of  appendix  A  of  part 


62,  in  the  second  paragraph  of  article  I. 
where  reference  is  incorrectly  made  to 
section  1310,  to  correctly  refer  to  section 
1345,  which  due  to  an  editorial  oversight 
was  not  included  in  the  proposed  rule. 
The  proposed  rule  contained  a 
correction  of  this  section  reference  in 
§  62.23  but  not  in  appendix  A. 

FEMA  has  determined  that  this  final 
rule  will  have  no  effect  on 
environmental  quality  and  therefore,  in 
accordance  with  44  CFR  10.8(c)(2)(i),  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
has  not  undergone  a  regulatory 
flexibility  analysis. 

This  final  rule  is  not  a  "majof  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  27, 1991,  and,  hence,  no 
regulatory  analysis  has  been  prepared. 

The  information  collection 
requirements  contained  in  this  final  rule  , 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended  (44 
U.S.C.  3501  etseq),  as  follows: 

(1)  PubUc  reporting  and  recordkeeping 
burden  for  the  new  collection.  Monthly 
Reconciliation-Net  Policy  Service  Fees, 
is  estimated  to  average  3  minutes  per 
response.  Burden  for  the  currently 
approved  reporting  and  recordkeeping 
requirements  imder  the  WYO  Financial 
Control  Plan  and  the  WYO  Accounting 
Procedures  average  30  minutes  per 
WYO  company  per  monthly  report. 

Send  comments  regarding  the  burden 
estimate  for  the  new  collection  or  any 
aspect  of  the  WYO  Program  information 
collection  requirements,  including 
suggestions  for  reducing  the  burden,  to: 
Information  Collections  Management, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472:  and  to  the  Office  of 
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IMI 


Reg  \i. 


\i ' 


I  set 


Information  and 
Office  of  Managemeht 
Paperwom  Re  "luetic  i 
Washington,  DC  205P3 

(2)  Public  reportin; 
burden  for  the  Mort^ag 
Protection  Program 
follows:  A  one-time 
be  in  a  range  of  120-|B40 
WYO  company  to 
operation  under  the 
per  lender  to  sign  an 
WYO  company  to 
program;  30  minutes 
to  send  notices  to 
notices  at  10  minutei 
minutes  for  each  mo 
to  the  notices  and 

Send  comments 
estimate  for  the  MP^P 
the  MPPP  program 
collection  requiremehts, 
suggestions  for  redui  ing 
Information  Collections 
Federal  Emergency 
Agency.  500  C  Streel , 
DC  20472;  and  to  the 
Information  and 
Office  of  Managemeht 
Paperwork  Reductio  i 
Washington,  DC  205  )3 

List  of  Subjects  in  4<J 

Claims.  Flood 
and  recordkeeping 

Accordingly,  44 
subchapter  B.  is  a 


and  recordkeeping 
je  Portfolio 
estimated  as 
jurden  estimate  to 
man  hours  per 
up  an  initial 
^PPP;  30  minutes 
agreement  with  a 
pi  rticipate  in  the 
per  WYO  company 

mortgagor  (3 
per  notice);  and  30 
tgagor  to  respond 
any  questions, 
ding  the  burden 
or  any  aspect  of 
iiiformation 
including 
the  burden,  to: 
Management. 
1  ifanagement 
SW..  Washington, 
Office  of 
latory  Affairs, 
and  Budget. 
Project  3067-0229, 


each 


ask 


re  garc 


PART  62— SALE  OF 
ADJUSTMENT  OF 


1.  The  authority  cilation 
continues  to  read  as 


Authority:  42  U.S.C 
Reorganization  Plan 


Niu 


§62.23    [Amended] 


iphr 


and 


2.  Section  62.23  is 

a.  By  removing  in 
phrase  "section  131C ' 
place  thereof,  the 

b.  By  removing  in 
(both  times  that  it  a 
"Statistical  Plan" 
thereof  the  phrase 
Reporting  the 

c.  By  removmg  m 
word  "its"  and 
word  "is". 

d.  By  removing  in 
(both  times  that  it 
"Statistical  Plan 
thereof  the  phrase 
Reporting  and 

e.  By  adding  a 
follows: 


,  addi  ig 


ard 


ne«r 


(1)(1)  WYO  Comp 
voluntary  basis,  ele4t 


latory  Affairs, 
and  Budget. 
Project  3067-189, 


CFRPartSZ 


msitance.  Reporting 
n  iquirements. 
chapter  I. 
mdnded  as  follows: 


INSURANCE  AND 
CLAIMS 


for  part  62 
follows: 


Wl,etseqr 
3  of  1978;  EG.  12127. 


unended  as  follows: 
}aragraph  (a)  the 
'  and  adding  in 
ase  "section  1345". 
paragraph  (h)(4) 
J  pears)  the  phrase 
adding  in  place 
ransaction  Record 
Processing  Plan". 

aragraph  (i)(l)  the 
in  its  place  the 


)aragraph  (i)(5) 
afpears]  the  phrase 
adding  in  place 
Tansaction  Record 
Processing  Plan". 

paragraph  (1)  as 


i  nies  may.  on  a 
to  participate  in 


the  Mortgage  Portfobo  Protection 
Program  (MPPP),  under  which  they  can    . 
offer,  as  a  last  resort,  flood  insurance  at 
special  high  rates,  sufficient  to  recover 
the  full  cost  of  this  program  in 
recognition  of  the  uncertainty  as  to  the 
degree  of  risk  a  given  building  presents 
due  to  the  limited  underwriting  data 
required,  to  properties  in  a  lending 
institution's  mortgage  portfolio  to 
achieve  compliance  with  the  flood 
insurance  purchase  requirements  of  the 
Flood  Disaster  Protection  Act  of  1973. 
Flood  insurance  policies  under  the 
MPPP  may  only  be  issued  for  those 
properties  which: 

(i)  Are  determined  to  be  located 
within  special  flood  hazard  areas  of 
communities  that  are  participating  in  the 
NFIP,  and 

(ii)  Are  not  covered  by  a  flood 
insurance  policy  even  after  a  required 
series  of  notices  has  been  given  to  the 
property  owner  (mortgagor)  by  the 
lending  institution  of  the  requirement  for 
obtaining  and  maintaining  such 
coverage,  but  the  mortgagor  has  failed 
to  respond. 

(2)  WYO  Companies  participating  in 
the  NIPPP  must  provide  a  detailed 
implementation  package  to  any  lending 
institution  which,  on  a  voluntary  basis, 
chooses  to  participate  in  the  MPPP  to 
ensure  the  lending  institution  has  full 
knowledge  of  the  criteria  in  that 
program  and  must  obtain  a  signed 
receipt  for  that  package  from  the  lending 
institution.  Participating  WYO 
Companies  must  also  maintain  evidence 
of  compliance  with  paragraph  (1)(3)  of 
this  section  for  review  during  the  audits 
and  reviews  required  by  the  WYO 
Financial  Control  Plan  contained  in 
appendix  B  of  this  part 

(3)  The  mortgagor  must  be  protected 
against  the  lending  institution's 
arbitrary  placing  of  flood  insurance  for 
which  the  mortgagor  will  be  billed  by 
being  sent  three  notitication  letters  as 
described  in  paragraphs  (1)  (4)  through 
(6)  of  this  section. 

(4)  The  initial  notification  letter  must: 
(i)  State  the  requirements  of  the  Flood 

Disaster  Protection  Act  of  1973. 

(ii)  Announce  the  determination  that 
the  mortgagor's  property  is  in  a  special 
flood  hazard  area  as  delineated  on  the 
appropriate  FEMA  map.  necessitating 
flood  insurance  coverage  for  the 
duration  of  the  loan, 

(iii)  Describe  the  procedure  to  follow 
should  the  mortgagor  wish  to  challenge 
the  determination, 

(iv)  Request  evidence  of  a  valid  flood 
insurance  policy  or.  if  there  is  none, 
encourage  the  mortgagor  to  promptly 
obtain  a  Standard  Flood  Insurance 
Policy  (SFIP)  from  a  local  insurance 
agent  (or  WYO  Company)^ 


(v)  Advise  that  the  premium  for  an 
MPPP  policy  is  significantly  higher  than 
a  conventional  SFIP  policy  and  advise 
as  to  the  option  for  obtaining  less  costly 
flood  insurance,  and 

(vi)  Advise  that  an  MPPP  policy  will 
be  purchased  by  the  lender  if  evidence 
of  flood  insurance  coverage  is  not 
received  by  a  date  certain. 

(5)  The  second  notification  letter  must 
remind  the  mortgagor  of  the  previous 
notice  and  provide  essentially  the  same 
information. 

(6)  The  final  notification  letter  must: 
(i)  Enclose  a  copy  of  the  flood 

insurance  policy  purchased  under  the 
MPPP  on  the  mortgagor's  (insured's) 
behalf,  together  with  the  Declarations 
Page. 

(ii)  Advise  that  the  policy  was 
purchased  because  of  the  failure  to 
respond  to  the  previous  notices,  and 

(iii)  Remind  the  insured  that  similar 
coverage  may  be  available  at 
significantly  lower  cost  and  advise  that 
the  policy  can  be  canceled  at  any  time 
during  the  policy  year  and  a  pro  rata   . 
refund  provided  for  the  unearned 
portion  of  the  premium  in  the  event  the 
insured  purchases  another  policy  that  is 
acceptable  to  satisfy  the  requirements  of 
the  1973  Act. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  Ck}ntrol  Numl>er 
3067-0229.) 

Appendix  A  to  Part  62— {Amended] 

3.  Appendix  A  to  part  62,  Fmandal 
Assistance/Subsidy  Arrangement,  is 
amended  as  follows: 

a.  In  the  second  introductory 
paragraph,  which  discusses  the 
Accounting  Data,  delete  the  phrase 
"under  Treasury  Department  Circular 
No.  1075.  Revised,". 

b.  Article  I — Findings.  Purpose,  and 
Authority,  the  second  paragraph  is 
amended  by  removing  the  phrase 
"section  1310"  and  adding  in  place 
thereof  the  phrase  "section  1345". 

c.  .'.rticle  II — Undertakings  of  the 
Company,  section  A.,  paragraph  2.0.  is 
revised  to  read  as  follows: 


2.0    Claims  processing  in  accordance 
with  general  Company  standards  and 
the  Financial  Control  Plan.  The  Write 
Your  Own  Claims  Manual,  the  Federal 
Emergency  Management  Agency 
Adjuster  Manual,  the  FLA  National 
Flood  Insurance  Program  Policy 
Issuance  Handbook,  the  Write  Your 
Own  Operational  Overview,  and  other 
instructional  material  also  provide 
guidance  to  the  Company. 


v_y 
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d.  Article  II— Undertakings  of  the 
Company,  section  A.,  paragraph  3.1.  is 
amended  by  removing  the  phrase 
"Statistical  Plan"  and  adding  in  place 
thereof  the  phrase  'Transaction  Record 
Reporting  and  Processing  Plan". 

e.  Article  II— Undertakings  of  the 
Company,  section  B.,  paragraph  1.9,  the 
last  paragraph  is  amended  by  adding 
after  the  word  "Program"  and  before  the 
period  the  following:  "or  other  action, 
e.g.,  limiting  the  Company's  authority  to 
write  new  business". 

f.  Article  II — Undertakings  of  the 
Company,  section  G.  is  amended  by 
adding  after  the  word  "operation"  and 
before  the  period  the  following:  ", 
provided  that  there  is  adherence  to 
Program  statutes,  regulations  and 
explicit  guidelines,  e.g.,  for  the  Mortgage 
Portfolio  Protection  Program". 

g.  Article  III— Loss  Costs,  Expenses, 
Expense  Reimbursement,  and  Premium 
Refunds,  section  B.  is  amended  by 
removing  in  the  sc>cond  paragraph  the 
figure  "14.0%"  and  adding  in  its  place 
the  figure  "15%",  by  removing  in  the 
second  paragraph  the  word  "basic",  by 
removing  all  of  the  second  paragraph 
after  the  first  sentence,  and  by  deleting 
the  third  and  fourth  paragraphs. 

h.  Article  IV— Undertakings  of  the 
Government,  the  first  paragraph  of 
section  A  is  amended  in  the  first 
sentence  by  removing  the  phrases  "A 
Treasury  Financial  Communication 
System",  and  "Federal  Reserve  Letter  of 
Credit"  and  by  removing  in  the  last 
sentence  the  word  "costs"  and  adding  in 
its  place  the  word  "expenses". 

i.  Article  FV- Undertakings  of  the 
Government,  the  second  paragraph  of 
section  A  is  amended  by  removing  the 
word  "against"  and  adding  in  its  place 
the  word  "by". 

j.  Article  V — Commencement  and 
Termination,  section  E.  is  amended  by 
deleting  the  word  "their"  the  second 
time  it  appears. 

k.  Article  XI— Offset  the  first 
paragraph  is  amended  in  the  last 
sentence  by  removing  the  word  "or"  the 
second  time  it  appears  and  adding  in  its 
place  the  word  "or*. 

1.  Article  XI— Offset,  the  second 
paragraph  is  amended  in  the  first 
sentence  by  removing  the  word  "of  the 
first  time  it  appears  and  adding  in  its 
place  the  word  "or". 

m.  Exhibit  A  is  revised  as  follows: 

Exhibit  A.— Fee  Schedule 


Range  (by  covered  loss) 


Erroneous  Assignment.. 

Closed  Without  Payment , 

Minimum  for  Upton-Jones  Claims. 
$0  01  to  $600.00...„ _..., 


Fee 


Exhibit  A.— Fee  Schedule— Continued 


Range  (by  covered  loss) 

Fee 

$600.01  to  $1,000.00 

$1,000.01  to  $2.000.00 ] 

175.00 
225  00 

$2,000.01  to  $3,500.00 

$3,500.01  to  $5,000.00 

$5,000.01  to  $7.000.00 

$7,000.01  to  $10,000.00 

$10,000.01  to  $15,000.00 

$15,000.01  to  $25,000.00 „„ 

$25,000.01  to  $35.000.00.....      

$35,000.01  to  $50.000.00 

275.00 
350.00 
425.00 
500.00 
550.00 
600.00 
675.00 
75000 

$50,000.01  to  $100.000.00 

1  00000 

$100,000.01  to  $150,000.00 ] 

1  30000 

$150,000.01  to  $200,000.00. ] 

$200,000.01  to  limits 

1.600.00 
2.000.00 

$40.00 
125.00 
800.00 
150.00 


Allocated  tee  schedule  entry  value  is  tt)e  covered 
loss  under  the  policy  based  on  the  standard  deducti- 
bles ($500  and  $500)  and  limited  to  the  amount  01 
insurance  purchased. 

n.  The  remainder  of  Appendix  A. 
beginning  with  the  Optional  Addendum, 
is  removed. 

Appendix  B  to  Part  62— (Amended] 

4.  Appendix  B  to  part  62,  A  Plan  to 
Maintain  Financial  Control  for  Business 
Written  Under  the  Write  Your  Own 
Program,  is  amended  as  follows: 

a.  The  introductory  section  at  the 
beginning  of  appendix  B  is  amended  in 
the  first  paragraph  by  removing  the 
phrase  "55  81.13  and  62.63"  and  adding 
in  place  thereof  the  phrase  "55  61.13  and 
62.23". 

b.  The  introductory  section  at  the 
beginning  of  appendix  B  is  amended  in 
the  fourth  paragraph  by  removing  the 
second  sentence  and  adding  in  place 
thereof  the  following:  "TTie  Standards 
Committee  consists  of  four  (4)  members 
from  FIA,  one  (1)  member  from  the 
Federal  Emergency  Management 
Agency's  (FEMA'sj  Office  of  the 
Comptroller,  one  (1)  member  designated 
by  the  Administrator  who  is  not  directly 
involved  in  the  WYO  Program,  and  one 
(1)  member  from  each  of  six  (6) 
designated  WYO  Companies,  pools  or 
other  entities." 

c.  The  introductory  section  at  the 
beginning  of  appendix  B  is  amended  in 
the  fifth  paragraph  by  removing,  in 
subparagraphs  numbered  4  and  6  (each 
time  it  appears),  the  phrase  "Statistical 
Plan"  and  adding  in  place  thereof  the 
phrase  'Transaction  Record  Reporting 
and  Processing  Plan". 

d.  In  the  introductory  section  at  the 
beginning  of  appendix  B,  in  the  listing  of 
parts  1  through  10,  the  entry  for  part  2  is 
revised  to  read  'Transaction  Record 
Reporting  and  Processing  Plan 
Reconciliation  Procedures"  and  the 
entry  for  part  9  is  revised  to  read 
"Transaction  Record  Reporting  and 
Processing  Plan  (Incorporated  by 
Reference)". 


e.  Part  1— Model  Self-Audit  Program's 
Minimum  Standards  is  amended  in 
numbered  paragraph  3  of  the  Self-Audit 
Program  Objectives  by  deleting  the 
misspelled  word  "government"  and 
adding  in  its  place  the  word 
"government". 

f.  Part  1— Model  Self-Audit  Program's 
Minimum  Standards  is  amended  in 
numbered  paragraph  4  of  the 
Underwriting  Audit  Outline  by  deleting 
the  word  'Through"  and  adding  in  its 
place  the  word  'Thorough". 

g.  Part  1— Model  Self-Audit  Program's 
Minimum  Standards  is  amended  by 
removing  the  title  "Statistical  Plan  Audit 
Outline"  and  adding  in  place  thereof  the 
title  'Transaction  Record  Reporting  and 
Processing  Plan  Audit  Outline". 

h.  Part  2— Statistical  Plan 
Reconciliation  Procedures  is  amended 
by  removing,  in  the  title,  the  phrase 
"Statistical  Plan"  and  adding  in  place 
thereof  the  phrase  'Transaction  Record 
Reporting  and  Processing  Plan"  and  by 
removing  the  title  "Statistical  Plan 
Reconciliation  Objectives"  and  adding 
in  place  thereof  the  title  'Transaction 
Record  Reporting  and  Processing  Plan 
Reconciliation  Objectives". 

i.  Part  2— Statistical  Plan 
Reconciliation  Procedures  is  amended 
by  adding,  at  the  end  of  Exhibit  "A"  and 
before  the  beginning  of  part  3,  the 
following  report: 

Monthly  Reconciliation — Net  Policy 
Service  Fee* 


Company  Name  — 
Month/Year  Ending 
Co.  NAIC  No. 


Date  Submitted   

Monthly  Financial  Report 

Net  Policy  Service  Fees  (Income  Statement 
Lane  170): 

$ 

Unprocessed  statistical: 

j  -f  1  Prior  Month's   

(  —  )  Current  Month's  

Other — Explain: 
(1) 
(2) 


Total  '■ 

Comments: 

Monthly  Statistical  Transaction  Report 

Record  Count: 

Fee  Amount: 

Total: 


(Approved  by  the  OfHce  of  Management  and 
Budget  under  0MB  control  number  3067- 
0169). 

j.  Part  3 — Underwriting/Policy 
Administration  Operation  Review 
Procedures  is  amended  by  removing  in 
the  first  paragraph  of  the  Notice  section 
the  misspelled  word  "profide"  and 
adding  in  its  place  the  word  "provide", 
and  by  removing  in  subparagraph 
numbered  2  of  the  Notice  section  the 
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phrase  "Statistkal  Plan"  and  adding  in 
place  thereof  the  phrase  "Transaction 
Record  Reporting  an4  Processing  Plan". 

k.  Part  4— Claims  Operation  Review 
Procedures  is  amended  by  removing  in 
subparagraph  numbered  2  of  the  Claims 
Opciration  Review  Objectives  section 
the  phrase  "Statistical  Plan"  and  adding 
in  place  thereof  the  phrase  'Transaction 
Record  Reporting  an#  Processing  Plan".' 

1.  Part  4 — Claims  Operation  Review 
Procedures  is  amended  in  the  first 
paragraph  of  the  Notice  section  by 
removing  the  word  "and"  and  adding  in 
its  place  the  word  "ah".  , 

m.  Part  4 — Claims  Operation  Review 
Procedures  is  amended  in  numbered 
paragraph  2  of  the  V\j  YO-FIA  Claims 
Operation  Review  Oiitline  by  removing 
the  word  "inquiries"  and  adding  in  its 
place  the  word  "inqi^res". 

n.  Part  4 — Claims  Operation  Review 
Procedures  is  amemffid  in  the  first 
section  of  exhibit  D  liy  removing  the 
tide,  "Analysis  of  Looses  by  Size  of 
Loss",  and  adding  in  place  thereof,  the 
title  "Analysis  of  Claims  by  Size  of 
Clainf*,  and  in  the  amtents  coverage 
column  of  both  "Analysis'*  sections  of 
exhibit  D  by  removii^,  in  the  heading  of 
the  last  column,  the  word  "losses"  and 
adding  in  place  thereof  the  word 
"claims'*.  I 

0.  Part  5 — Claims  f  einspection      -^ 
Program  is  amended  in  numbered 
paragraph  2  by  addiflg  after  the  word 
"loss,"  and  before  the  word  "class"  the 
word  "or".  I 

p.  Part  7 — Reports  (Certifications  is 
amended  at  A.  Certi(cation  Statement 
for  Monthly  Financial  and  Statistical 
Reconciliation  Reports  by  removing  in 
the  Hrst  paragraph  tije  misspelled  word 
"accompaning"  and  adding  111  place 
thereof  the  word  "accompanying". 

Dated:  August  20. 19C 1. 
CM.  "Bud"  Schauerte, 
Federal  Insurance  Adm  iniatrater. 
[FR  Doc.  91-20740  File(|  8-30-91: 3:42  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-4^  RII-73M] 

Radio  Broadcasting  Services; 
Wickenburg  and  La)(e  Havasu  City,  AZ 

agency:  Federal  Colmnonications 

Comraissioa. 

ACTKHR  Fmal  rule. 


SUMMANV:  This  docitment  subetitutea 
Channel  287C1  for  Ohannei  2«7C2  at 
Wickenburg.  Arizon  i,  and  modifies  the 


license  for  Station  KRDS-FM  to  specify 
operation  on  the  higher  powered 
chaimel,  as  requested  by  Interstate 
Broadcasting  System  of  Arizona,  Inc. 
Additionally,  in  order  to  accommodate 
the  modification  at  Wickenburg. 
Chaimel  283C2  is  substituted  for 
Channel  286C2  at  Lake  Havasu  City, 
and  the  hcense  issued  to  Mad  Dog 
Wireless.  Inc.  for  Station  KZUL-FM  is 
modified  accordingly.  See  55  FR  45624, 
October  30, 1990.  Coordinates  for 
Channel  287C1  at  Wickenburg  are  34- 
14-02  and  112-50-13.  Coordinates  for 
Channel  283C2  at  Lake  Havasu  City  are 
34-29-10  and  114-13-06.  Since 
Wickenburg  and  Lake  Havasu  City  are 
located  within  320  kilometers  (199  miles) 
of  the  United  States-Mexico  border, 
concurrence  of  the  Mexican  government 
was  obtained.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  October  15, 1991. 

^  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Vtess  Media  Boreau.  (202) 
634-653a 

SUPPLEMENTARY  MFONMATKNft  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  EXocket  No.  90-468. 
adopted  August  16, 1991,  and  released 
August  29, 1991.  The  fall  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoars  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors* 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street.  NW,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  7»-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.&C  154.  303. 

$73,202    [Amendedl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  287C2  and  adding 
Channel  287C1  at  Wickenburg:  and  by 
removing  Channel  2a6C2  and  adding 
Channel  283C2  at  Lake  Havasu  City. 

Federal  Communications  Coounission. 
Michael  C  Rusw, 

Assistant  Chief.  AUocattooa  Branch.  Poiiey 
and  Rules  Division,  Mats  Media  Bureau. 
[FR  Doc.  91-Zllft7  Filed  9-1-91:  8:45  am) 
BUXINO  COOE  (711-01-11 


47  CFR  Part  73 

[MM  Dodwt  No.  91-1K;  fN»-7689T 

Radio  Broadcaating  Sarvtcas;  Cadar 
Key,  FL 

aoency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  subst 
Channel  274C3  for  channel  274A  at 
Cedar  Key,  Florida,  and  modifies  the 
construction  permit  (BPHw881115MD)  to 
specify  operation  on  the  Higher  class 
charmel  at  the  request  of  Karen  Voyles. 
See  56  FR  19827,  April  30, 1991.  Channel 
274C3  can  be  allotted  to  Cedar  Key  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  the  site  specified  in  the 
construction  permit,  with  a  site 
restriction  of  8.0  kilometers  (5.0  miles) 
south  of  the  community.  The  coordinates 
are  North  Latitude  29-12-24  and  West 
Longitude  83-00-51.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ).  Walls,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-118, 
adopted  August  7. 1991,  and  released 
August  29, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  coj^  contractors. 
Downtown  Copy  Center.  (202)452-1422. 
1714  21st  Street  NW..  Washfaigton,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  7» 

Radio  broadcasting. 

RART73-4AMEN0ED} 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 

{73.202    [Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  274A  and  adding 
Channel  274C3  at  Cedar  Key.  . 
Federal  Communications  Commission. 
Andrew  |.  Rliodes, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  91-21169  Filed  »-4-«l;  8:45  am] 
iRXim  coos  •7t>-»t-ll 
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47CFRPart73 

[MM  Docket  No.  a»-397;  RM-6632] 

Radio  Broadcastfng  Services; 
Princeton,  IL 

AQENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  251A  for  Channel  252A  at 
Princeton,  Illinois,  and  modifies  the 
license  for  Station  WZOE(FM)  to  specify 
operation  on  Channel  251A  at  the 
request  of  WZOE,  Inc.  See  54  FR  40141. 
September  29. 1989.  Channel  2S1A  can 
be  allotted  to  Princeton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  of  the 
Commission's  Rules  with  a  site 
restriction  of  8  kilometers  (5  miles]  east 
^of  the  community  in  order  to  avoid  a 
Nshort  spacing  to  Channel  251C1,  Station 
KHAK(FM).  Cedar  Rapids.  Iowa.  The 
coordinates  are  North  Latitude  41-21-09 
and  West  Longitude  89-22-370  With  this 
action,  this  proceeding  is  terminated. 

/BFFECnvE  DATt  Effective  Ck:tober  15. 

>N»91. 

FOR  (FURTHER  INroRMATION  CONTACR 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202]  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-397, 
adopted  August  16, 1991,  and  released 
August  29. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202]  452-1422. 
1714  21st  Street,  NW.,  Washington.  DC 
20036. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— {AIMENDED] 


;. 


1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authotiiy:  47  U^&Q  154i  303. 

S73J»2    [Amsndidl ^ 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended  by 
removing  Channel  252A  and  adding 
Channel  251A  at  Princeton. 


Federal  Communicationt  Commission. 
Midiael  C  Ruger. 

Assistant  Chief,  AUocatioiu  Branch,  Policy 
and  Rules  Division,  Mast  Media  Bureau. 
{FR  Doc.  91-21166  Filed  9-4-91;  8:45  am] 
nUNM  COM  tnt-vi-M 


47  CFR  Part  73 

[MM  Docket  No.  88-457;  RM-63071 

Radio  Broadcastfng  Services;  New 
AltMUiy,  IN 

AQENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  FM 
Channel  234A  to  New  Albany,  Indiana, 
as  that  community's  first  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  Roch 
Communications  Company.  Coordinates 
used  for  Channel  234A  at  New  Albany 
are  38-18*48  and  85-53-57.  With  this 
action,  the  proceeding  is  terminated. 

DATES:  Effective  October  15, 1991;  the 
window  period  for  filing  applications  on 
Charmel  234A  at  New  Albany,  Indiana, 
will  open  on  October  16, 1991,  and  close 
on  November  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-457, 
adopted  August  15, 1991,  and  released 
August  29, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjong  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230],  1919  M  Sti^et.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  2l8t  Sti«et  NW.,  Washington,  DC 
20036. 

List  of  Subjecto  ia  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autkority:  47  U.S.C  154.  303. 

§73.202    [AifMrtctod] 

2.  Section  73.202(b].  the  Table  of  FM 
Allotmento  under  Indiana,  is  amended 
by  adding  Channel  234A,  New  Albany. 


Federal  Communicationa  Commiasion. 
MictiMl  C.  Rngar. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Moss  Media  Bureau. 
[FR  Doc.  91-21166  Filed  9-4-91;  8:45  am] 
siujNO  COOK  (zia-aHS 


47  CFR  Part  73 

[MM  Docket  No.  91-109;  RM-76461 

Radio  Broadcasting  Services; 
Natchitoches,  LA 

aoency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Cane  River  Communications, 
Inc.,  licensee  of  Station  KDBH(FM). 
Channel  249A,  Natchitoches.  Louisiana, 
substitutes  Channel  247C3  for  Channel 
249A  at  Natchitoches,  and  modifies 
Station  KDBH(FM)'8  license  to  specify 
operation  on  the  higher  powered 
channel.  See  56  FR  16051,  April  19, 1991. 
Channel  247C3  can  be  allotted  to 
Natchitoches  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  transmitter  site  specified  in 
Station  KDBH(FM)'s  license.  The 
coordinates  for  Channel  247C3  are  North 
Latitude  31-45-47  and  West  Longitude 
93-03-47.  With  this  action,  this 
proceeding  is  terminated. 

EFFECnvE  date:  October  15, 1991. 

FOR  further  information  CONTACT 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  654-6530. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-109, 
adopted  August  14, 1991,  and  released 
August  29, 1991.  The  bill  text  of  tbii 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Stteel  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Sti^et,  NW..  Washington.  DC 
20036. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autliorily:  47  U.S.C  154.  303. 
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§73.202    [AmwKted] 

2.  Section  73.202(b) 
Allotments  under  Louisiana 
by  removing  Channel 
Channel  247C3  at  Natc^ 


he  Table  of  FM 

is  amended 
:  49A  and  adding 
itoches. 


Federal  Communications  jCommission. 

Michael  C  Ruger, 

Assistant  Chief.  Allocalidkis 

and  Rules  Division.  Mass  Media 

[FR  Doc.  91-21170  Filed  9f4-91.  8=45  am 

WLUNQ  COOC  (712-01-11 


47  CFR  Part  97 

(PR  Docket  No.  90-356;  tCC  91-260] 


Ai^ateur  Radio 
ttie  Service 
Persons  With 


Maitfc 


Amendment  of  the 
Service  Rules  To 
■More  Accessible  to 
•Handicaps 

agency:  Federal  Comiiiunications 

Commission. 

action:  Final  rule;  petitions  for 

reconsideration. 


summary:  This  action 
petitions  for 
American  Optometric 
(AOA)  and  Dennis  C. 
This  action  also  grants 
petition  for  reconsidat 
Popkin  (Popkin)  by  a 
amateur  service  rules 
severe  handicap  is  om 
for  more  than  365  day: 
of  the  physician's  cert 
certifies  that  the 
handicap  and,  therefo^ 
pass  a  13  or  20  words 
telegraphy  examination 
is  necessary  in  order 
"severe  handicap"  for 
the  amateur  community, 
the  rule  change  is  to 
standard  with  respect 
"severe  handicap"  as 
amateur  service.  Popk 
reconsideration  is 


reconside  'ation 


m  Bndi: 


exam  nee 


ti. 


i  set 


Branch.  Policy 
Bureau. 


denies  the 

of  the 
\ssociation 
Irown  (Brown), 
in  part  the 
on  of  David  B. 

ing  the 
0  state  that  a 
which  extends 
beyond  the  date 
ication  that 
has  such  a 
is  unable  to 


ler  mmute 

.  The  rule  change 

define  the  term 
jhysicians  and 

.  The  effect  of 

a  uniform 
o  the  term 

is  used  in  the 
n's  petition  for 
oth(  rwise  denied. 


EFFECTIVE  DATE:  Octol  IBF  31.  1991 
FOR  FURTHER  INFORMil  nON  CONTRACT 

Maurice  ).  DePont,  Fee  eral 
Communications  Com:  nission.  Private 
Radio  Bureau.  Washington,  DC  20554, 
(202)  632-4964. 
SUPPLEMENTARY  INFOlH«ATION:  This  is  a 
summary  of  the  Comniission's 
Memorandum  Opinion  and  Order, 
adopted  August  12, 19*1,  and  released 
August  29, 1^1.  The  c  )mplete  text  of 
this  Commission  actio  i.  including  the 
rule  amendment,  is  av  lilable  for 
inspection  and  copyin  ;  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  239),  191 9  M  Street  NW., 
Washington,  DC.  The  :omplete  text  of 
this  Memorandum  Op  nion  and  Order, 
including  the  rule  ame  idment,  may  also 


be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center  (DCC),  (202)  452-1422. 1114  21st 
Street  NW..  Washington,  DC  20036. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  The  petition  for  reconsideration 
filed  by  Brown  alleged  that  the  issue  in 
this  proceeding  was  improperly  stated, 
that  reasonable  alternatives  to 
exemption  were  not  considered,  that  no 
changed  facts  or  circumstances  were 
presented,  and  that  there  was  a  partial 
derogation  of  the  international  Radio 
Regulations.  The  Commission  responded 
to  these  allegations  by  stating  that  the 
issue  was  greater  accessibility  for  the 
handicapped  to  the  amateur  service  and 
that  they  not  be  denied  access  to 
frequency  privileges  available  to 
persons  without  handicaps,  that 
restrictions  for  handicapped  amateur 
operators  were  not  necessary,  that 
changed  facts  or  circumstances  are  not 
required  if  the  changes  regarding 
handicapped  individuals  are  supported 
by  valid  reasons,  and  that  the 
international  Radio  Regulations  have 
been  complied  with  because  all  of  the 
subject  handicapped  licensees  have 
demonstrated  compliance  with  such 
regulations  by  passing  slow  speed 
telegraphy  examinations.  Brown's 
petition  for  reconsideration  was  denied. 

2.  The  petition  for  reconsidation  filed 
by  Popkin  requested,  among  other 
things,  restoration  of  a  disabilities  list, 
inclusion  of  a  refarence  to  FCC  Fact 
Sheet  Number  2o|,  February,  1991,  on 
application  Form  610,  and  amendment  of 
the  amateur  service  rule  to  include  a 
requirement  that  the  "severe  handicap" 
be  permanent  in  nature.  "The 
Commission  said  that  it  would  reinstate 
a  disabilities  list  because  to  do  so  would 
prejudge  the  outcome  as  to  whether 
there  was  a  severe  handicap.  It  also  said 
that  a  reference  to  the  Fact  Sheet  would 
not  be  put  on  Form  610.  Applicants, 
volunteer  examiners,  and  volunteer- 
examiner  coordinators  can  be  relied  on 
to  make  the  Fact  Sheet  available  to 
physicians.  The  suggestion  to  clarify  the 
term  "severe  handicap"  was  adopted  by 
the  Commission.  The  amateur  service 
rules,  therefore,  are  amended  to  add  a 
requirement  that,  to  be  considered  a 
"severe  handicap"  for  the  purpose  of 
being  exempted  from  the  higher  speed 
Morse  code  requirement,  the  disability 
must  extend  for  more  than  365  days 
beyond  the  date  of  the  certification. 
Popkin's  petition  for  reconsideration 
was  otherwise  denied,  except  for 
adoption  of  the  suggestion  that  "severe 
handicap"  be  clarified. 

3.  In  its  petition  for  reconsideration, 
the  AOA  requested  that  optometrists 


also  be  permitted  to  execute  disability 
certifications  for  persons  with  the 
severe  handicap  of  blindness  or  vision 
impairment.  The  Commission  denied 
AOA's  request  holding  that  the  certifiers 
should  be  persons  who  could  assess  the 
overall  physical  and  mental  health  of 
the  whole  person,  rather  than  a  health 
care  provider  who  specializes  in  any 
one  aspect  of  a  person's  health  and 
well-being. 

4.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

5.  The  amended  rules  are  issued  under 
the  authority  of  47  U.S.C.  303(r). 

List  of  Subjects  in  47  CFR  Fart  97 

Handicapped  amateurs,  Radio. 
Federal  Communications  Commission. 
JDonna  R.  Searcy, 
Secretary. 

Amended  Rule 

Part  97  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97-{  AMENDED] 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority  citation:  48  Stat.  1066, 1082,  as 
amended:  47  U.S.C.  154,  303.  Interpret  or ' 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended:  47  U.S.C.  151-155,  301-609,  unless 
otherwise  noted. 

2.  Section  97.505(a)(5)(i)  is  revised  to 
read  as  follows: 

§  97.505    Element  credit. 

(a)  *  *  * 

(5)  •  •  * 

(i)  A  physician's  certification  stating 
that  because  the  person  is  an  individual 
with  a  severe  handicap,  the  duration  of 
which  extends  for  more  than  365  days 
beyond  the  date  of  certification,  the 
person  is  unable  to  pass  a  13  or  20 
words  per  minute  telegraphy 
examination;  and 
***** 

[FR  Doc.  91-21162  Filed  9-4-91;  8:45  am] 

WLUNQ  CODE  6712.41-M 


[DA  91-1079] 

47  CFR  Part  97 

Nonsubstantive  Amendntent  of  Part  97 
of  the  Commission's  Rules  Governing 
the  Amateur  Radio  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  action  corrects  the  line 
entry  for  the  1.25  m  band  in  the 
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frequency  table  in  §  97.301(a)  of  the 
Commission's  Rules.  47  CFR  97.301(a).  In 
that  line  entry,  under  the  column  headed 
"Sharing  requirements,"  the  reference 
should  be  to  paragraph  (a)  only  of 
§  97.303  of  the  Commission's  Rules,  47 
CFR  97.303,  instead  of  to  paragraphs  (a) 
and  (e).  The  error  appeared  in  the 
Appendix  to  an  Order  adopted  July  29, 
1991,  and  released  August  12. 1991  (DA 
91-946). 

FOR  FURTHER  INFORMATION  CONTACT: 

Maurice  J.  DePont  Private  Radio 
Bureau,  Federal  Communications 


Commission,  Washington,  DC  20554, 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION:  The 

correction  shown  in  the  attached 
Erratimi  should  be  made  in  FR  Doc.  91- 
19511.  filed  August  15, 1901,  and 
published  in  the  Federal  Register  on 
August  16, 1991,  at  56  FR  40800. 

Erratum 

Released:  August  29, 1991. 

In  the  Matter  of  Nonsubstantive 
Amendment  of  Part  97  of  the  Commission's 
Rules  Governing  the  Amateur  Radio  Service. 


The  line  entry  for  the  1.25  m  band  in 
the  frequency  table  in  S  97.301(a)  of  the 
Commission's  Rules,  47  CFR  97.301(a),  is 
not  correct.  In  that  line  entry,  under  the 
column  headed  "Sharing  requirements," 
the  reference  should  be  to  paragraph  (a) 
only  of  §  97.303  of  the  Commission's 
Rules,  47  CFR  97.303.  The  correct  Hne 
entry  reads  as  follows: 

S  97.301    Autltortzad  traquancy  tends. 


(a)  * 


Waveiength  band 

ITU  Region  1 

ITURegion2 

ITURegiona 

IsfjodTpwgnp** 

VHF 

MHz 

MHz 

MHz 

• 
1  J!S  m „ _ 

•                                                           • 

• 

222-225  .. 

• 

• 
• 

• 
• 

• 

• 

•                                                           • 

• 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

[FR  Doc.  91-21163  Filed  9-(-9I;  8:45  am] 

BILUNa  CODE  arii-oi-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  910784-1184] 

Interpretation  of  Existing  Regulations 
Regarding  ttie  Applicability  of  the 
Marine  Mammal  Protection  Act  to 
Captive-Bom  Marine  Mammals 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Interpretation  of  regulations. 

summary:  NMFS  interprets  existing 
regulations  regarding  the  applicability  of 
the  Marine  Mammal  Protection  Act 
(MMPA)  to  marine  mammals  bom  in 
captivity.  NMFS  intends  to  act  in 
accordance  with  the  terms  of  the  MMPA 
and  existing  agency  regulations  and  to 
no  longer  follow  an  unofficial  1975 
NOAA  policy  purporting  to  exempt 
marine  mammals  bom  in  captivity  to 
marine  mammals  taken  prior  to 
December  21, 1972,  from  the  provisions 
of  the  MMPA  (these  o^spring  being 
commonly  referred  to  as  "pre-Act 
progeny").  N\fF^  has  determined  that 
the  unofficial  1975  NOAA  policy  does 
not  give  appropriate  consideration  to  the 
purposes  and  policies  of  the  MMPA. 


NMFS  interprets  the  language  of  the 
MMPA  and  the  agency's  existing 
regulations  to  apply  to  all  captive-bom 
marine  mammals,  except  for  those  in 
captivity  as  of  December  21, 1972.  This 
interpretation  is  consistent  with 
longstanding  policy  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS),  which  has 
applied  the  MMPA  to  marine  mammals 
bom  in  captivity  after  December  21, 
1972.  Consequently,  pursuant  to 
§  102(a)(4)  of  the  MMPA,  purchase,  sale, 
and  transport  of  these  marine  mammals 
without  express  and  prior  authorization 
from  NMFS  is  considered  a  violation  of 
the  MMPA. 

EFFECTIVE  DATE:  This  interpretation  of 
agency  regiilations  is  effective 
September  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Nancy  Foster,  Director,  Office  of 
Protected  Resources  (F/PR),  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD  20910, 
telephone  (301)  427-2333. 
SUPPLEMENTARY  INFORMATION:  Section 
102(e)  of  the  MMPA  states:  "This  Act 
shall  not  apply  with  respect  to  any 
marine  mammal  taken  before  the 
effective  date  of  this  Act,  or  to  any 
marine  mammal  product  consisting  of, 
or  composed  in  whole  or  in  part  of,  any 
marine  mammals  taken  before  such 
date."  Pursuant  to  that  provision,  NMFS 
promulgated  regulations  found  at  50 
CPU  216.25  that  state,  in  relevant  part 
"(a)  The  provisions  of  the  Act  and  these 
regulations  shall  not  apply:  (1)  To  any 
marine  manunal  taken  before  December 
21, 1972  *  *  *".  This  regulation  is 
consistent  with  FIA/S  regulations  found 
at  50  CFR  18.25  which  state,  in  relevant 


part  "(a)  The  provisions  of  the  Act  and 
these  regulations  shall  not  apply:  (1)  To 
any  marine  manunal  taken  before 
December  21, 1972  •  *  *".  NMFS  and 
FWS  are  both  directed  by  the  MMPA  to 
administer  and  enforce  its  provisions; 
NMFS  and  FWS  regulations  have  been 
in  existence  since  December  21, 1972  (37 
FR  28177;  37  FR  28173).  NMFS  notes 
that  based  on  the  statutory  language 
and  its  own  regulations,  FWS  has 
consistently  held,  as  a  matter  of  agency 
policy,  that  marine  mammals  bom  in 
captivity  after  December  21, 1972.  are 
subject  to  the  prohibitions  of  the  MMPA. 

In  1975,  a  NOAA  memorandum 
concluded  that  the  MMPA  did  not 
confer  jurisdiction  over  captive-bom 
marine  mammals  in  general,  and  that 
marine  mammals  bom  to  legitimate  pre- 
Act  marine  mammals  (i.e.,  those 
c&ptured  from  the  wild  before  December 
21, 1972),  commonly  referred  to  as  "pre- 
Act  progeny,"  also  were  exempted  from 
the  provisions  of  the  MMPA  by  section 
102(e)  of  the  MMPA.  In  spite  of  the 
statutory  language  and  implementing 
regulations  in  existence  since  Deceinber 
21, 1972,  NMFS  has  followed  the  policy 
contained  in  the  NOAA  memorandum 
since  1975.  After  extensive  review  of 
that  policy  by  NOAA's  Office  of  the 
General  Counsel,  it  has  been  determined 
that  it  did  not  give  appropriate 
consideration  to  the  purposes  and 
policies  of  the  MMPA. 

NOAA's  Office  of  the  Genera! 
Counsel  has  determined  that  the 
conclusion  of  the  1975  memo  does  not 
logically  follow  from  the  language  of  the 
MMPA  or  the  legislative  history.  In 
contrast  to  the  clear  statutory  language 
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exempt  from  the  requirements  to  publish 
general  notice  of  proposed  rulemaking 
and  to  delay  its  effective  date  for  30 
days. 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  determined  that  this 
interpretation  of  existing  regulations  is 
not  a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
(E.O.)  12291. 

This  interpretation  of  existing 
regulations  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  issued  without 
opportunitjj  for  prior  public  comment. 

This  interpretation  of  existing 
regulations  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612.  This 
.  interpretation  of  existing  regulations 
does  not  contain  a  collection-of- 
information  requirement  for  purposes  of 
the  Paperwork  Reduction  Act. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  216  is  revised  as 
follows: 

PART  216— {AMENDED] 

1.  The  authority  citation  for  50  CFR. 
part  216  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Section  216.25  is  amended  by 
adding  a  new  footnote  to  paragraph 
(a)(l]  to  read  as  follows: 

§216.25    [Amended] 

(a)  *  •  * 

(1)  To  any  marine  mammal  taken 
before  December  21. 1972.*  or 

Dated:  August  29, 1991. 
William  W.  Fox.  Jr., 
Assistant  Administrator  for  Fisheries. 
(FR  Doc.  91-21222  Filed  9-4-91;  8:45  am] 

WLUNO  COOE  3510-22-M 


50  CFR  Part  661 

[Docket  No.  910498-1098] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  reopening. 

summary:  NOAA  announces  the 
reopening  of  the  commercial  salmon 
fishery  for  all  salmon  species  in  the 


'  In  the  context  of  Captive  maintenance  of  marine 
mammals,  the  only  marine  mammals  exempted 
under  this  section  are  those  that  were  actually 
captured  or  otherwise  in  captivity  before  December 
21. 1972. 


exclusive  economic  zone  (EEZ)  from 
Horse  Mountain.  California,  to  the  U.S.- 
Mexico border,  effective  0001  hours 
local  time.  August  12. 1991.  This  fishery 
was  closed  at  midnight,  August  2, 1991. 
for  all  salmon  species,  then  immediately 
reopened  for  all  salmon  species  except 
coho  salmon.  The  Director.  Northwest 
Region.  NMFS  (Regional  Director), 
determined  that  the  separate  catch 
quota  of  5,000  coho  salmon  reserved 
preseason  for  the  commercial  fishery  in 
this  subarea  was  not  attained  during  the 
2-day  opening  for  all  salmon  species  on 
August  1-2. 1991.  and  that  sufficient 
coho  salmon  remain  to  allow  reopening 
of  the  fishery  for  all  salmon  species. 
This  action  is  intended  to  maximize  the 
harvest  of  coho  salmon  in  this  subarea 
without  exceeding  the  ocean  share  of 
salmon  allocated  to  the  commercial  . 
fishery. 

DATES:  0001  hours  local  time.  August  12. 
1991.  Actual  notice  to  affected  fishermen 
was  given  prior  to  that  time  through  a 
special  telephone  hotline  and  U.S.  Coast 
Guard  Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  661.20.  661.21.  and 
661.23.  Public  comments  are  invited  until 
September  16. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten.  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Seattle.  WA  98115- 
0070;  or  E.  Charles  FuUerton.  Director. 
Southwest  Region.  National  Marine 
Fisheries  Service.  300  S.  Ferry  Street. 
Terminal.  Island.  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Scordino  at  206-526-6140  or  Rodney 
R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 
§  661.21(a)(2)  that  "If  a  fishery  is  closed 
under  a  quota  before  the  end  of  a 
scheduled  season  based  on  overestimate 
of  actual  catch,  the  Secretary  will 
reopen  that  fishery  in  as  timely  a 
manner  as  possible  for  all  or  part  of  the 
remaining  original  season  provided  the 
Secretary  finds  that  a  reopening  of  the 
fishery  is  consistent  with  the 
management  objectives  for  the  affected 
species  and  the  additional  open  period 
is  no  less  than  24  hours." 

In  its  emergency  interim  rule  and 
preseason  notice  of  1991  management 
measures  (56  FR  21311,  May  8. 1991). 
NOAA  announced  that  the  commercial 
salmon  fishery  for  all  salmon  species  in 
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the  EEZ  from  Horse  Mountain. 
CaUfomia,  to  the  U.S.-Mexico  border 
would  open  on  August  1  and  continue 
through  the  earliest  of  September  30  or 
the  attainment  of  the  coho  salmon 
quota.  Upon  attainment  of  the  coho 
salmon  quota,  the  fishery  would  reopen 
in  this  subarea  for  all  salmon  species 
except  coho  salmon  and  continue 
through  September  30. 

The  commercial  fishery  in  this 
subarea  opened  for  all  salmon  species 
on  August  1-2. 1991.  based  on  the 
projection  that  the  separate  subarea 
catch  quota  of  5.000  coho  salmon 
reserved  preseason  would  be  caught 
within  2  days.  The  regularly  scheduled 
commercial  fishery  in  this  subarea 
reopened  for  all  salmon  species  except 
coho  salmon  on  August  3. 1991. 
Subsequent  evaluation  of  landing  data 
indicates  that  the  closure  of  the  fishery 
for  all  salmon  species  was  based  on  an 
overestimate  of  actual  catch. 

According  to  the  best  available 
information  on  August  6. 1991. 
commercial  catches  for  the  2-day 
opening  totaled  about  1.700  coho 
salmon,  leaving  3,300  coho  salmon 
available  for  harvest  in  the  subarea 
coho  reserve.  This  amount  of  available 
coho  salmon  has  been  determined  to  be 
sufficient  for  additional  fishing  for  coho 
salmon.  Therefore,  the  Regional  Director 
has  determined  that  the  commercial 
fishery  from  Horse  Mountain,  California, 
to  the  U.S.-Mexico  border  should  reopen 
for  all  salmon  species  on  August  12, 
1991,  for  the  remainder  of  the  original 
season  which  is  scheduled  to  close  the 
earlier  of  September  30, 1991,  or  the 
attainment  of  the  subarea  reserve  quota 
of  5,000  coho  salmon.  This  action  Is 
consistent  with  the  management 
objectives  for  coho  salmon  in  this 
subarea. 

In  accordance  with  the  revised 
inseason  notice  procedures  of  50  CFR 
661.20,  661.21,  and  661.23.  actual  notice 
to  fishermen  of  this  action  was  given 
prior  to  the  time  listed  above  by 
telephone  hotline  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  California 
Department  of  Fish  and  Game,  and  the 
Oregon  Department  of  Fish  and  Wildlife 
regarding  this  action.  The  State  of 
California  will  manage  the  commercial 
fishery  in  State  waters  adjacent  to  this 
area  of  the  F.K7  in  accordance  with  this 
Federal  action.  This  notice  does  not 
apply  to  other  fisheries  which  may  be 
operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 


determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  through 
September  16. 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  29. 1991. 
David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  91-21253  Filed  8-30-91;  4:19  am) 

BltXINQ  CODE  3S10-22-M 

50  CFR  Part  661 
[Docket  No.  910498-1098] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
Caiifomia 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Conunerce. 

action:  Notice  of  in-season  adjustments 
and  closure. 

summary:  NOAA  announces  that  the 
commercial  salmon  fishery  for  all 
salmon  species  in  the  exclusive 
economic  zone  (EEZ)  frofti  Leadbetter 
Point,  Washington,  to  Cape  Falcon, 
Oregon,  opened  for  two  days  on  August 
10-11. 1991.  with  a  modified  possession 
and  landing  limit  for  coho  salmon  and  a 
modified  landing  boundary.  The 
Director,  Northwest  Region,  NMFS 
(Regional  Director),  determined  that 
since  the  guideline  of  19,500  coho 
salmon  for  the  commercial  fishery  in 
this  subarea  would  be  caught  within  2 
days,  the  possession  and  landing  limit 
should  be  100  coho  salmon  for  the 
opening  and  vessels  should  be  allowed 
to  land  their  catch  south  of  Cape  Falcon, 
Oregon.  The  modified  landing  limit  was 
intended  to  dampen  catch  rates  on  coho 
salmon  to  avoid  exceeding  the  coho 
guideline.  The  modified  landing 
boundary  was  intended  to  accommodate 
fishermen's  needs  without  substantially 
or  adversely  affecting  the 
implementation  of  the  1991  management 
measures.  The  closure  is  necessary  to 
conform  to  the  preseason  notice  of  1991 
management  measures  and  is  intended 
to  ensure  conservation  of  coho  salmon. 


EFFECTIVE  DATES:  Modification  of  the 
coho  salmon  possession  and  landing 
limit  and  the  leading  boundary  for  the 
commercial  fishery  from  Leadbetter 
Point,  Washington,  to  Cape  Falcon, 
Oregon,  was  effective  at  0001  hours 
local  time.  August  10. 1991.  Closure  of 
the  EEZ  in  this  subarea  to  commercial 
fishing  was  effective  at  2400  hours  local 
time.  August  11. 1991.  Actual  notice  to 
affected  fishermen  was  given  prior  to 
those  times  through  a  special  telephone 
hotline  and  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  as  provided  by  50 
CFR  661.20,  661.21,  and  661.23  (as 
amended  May  1, 1989).  Comments: 
Public  comments  are  invited  until 
September  16, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten.  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle.  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Scordino  at  206-526-6140. 

SUPPLEMENTARY  INFORMATION:  In  its 

emergency  interim  rule  and  preseason 
notice  of  1991  management  measures  (56 
FR  21311.  May  8. 1991).  NOAA 
announced  that  the  commercial  fishery 
from  Leadbetter  Point.  Washington,  to 
Cape  Falcon,  Oregon,  would  open  on 
August  10. 1991.  for  a  period  of  3  days 
and  would  continue  under  a  cycle  of  3 
days  open.  3  days  closed,  until  August 
31. 1991.  or  the  attainment  of  a  guideline 
of  either  19,500  coho  salmon  or  2,000 
Chinook  salmon.  Preseason  possession 
and  landing  limits  per  opening  were 
established  at  150  coho  salmon  and  10 
Chinook  salmon.  By  earlier  notice. 
NOAA  announced  that  4,000  chinook 
salmon  were  transferred  to  the  two 
commercial  fisheries  opening  in  August 
and  the  possession  and  landing  limit  for 
chinook  salmon  would  be  removed  for 
these  two  fisheries  (56  FR  36111,  July  31, 
1991).  Of  the  4,000  chinook  salmon  being 
transferred,  2,500  fish  were  added  to  the 
commercial  fishery  from  Leadbetter 
Point,  Washington,  to  Cape  Falcon, 
Oregon,  for  a  total  guideline  of  4,500 
chinook  salmon. 

Unlike  fisheries  managed  under 
quotas  that  require  closure  upon  the 
projected  attainment  of  the  quota, 
fisheries  managed  under  har\'est 
guidelines  do  not  require  closure  upon 
the  projected  attainment  of  the 
guideline.  However,  it  was  determined 
that  the  commercial  fishery  from 
Leadbetter  Point,  Washington,  to  Cape 
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south  of  Cape  Falcon  requested  that 
they  be  able  to  return  to  their  home 
ports  to  land  their  catch.  With  the 
ability  to  properly  account  for  such 
catches,  the  preseason  requirement 
could  be  removed.  Therefore,  the 
landing  boundary  for  this  fishery  was 
modified  to  allow  landings  south  of 
Cape  Falcon.  Oregon,  effective  0001 
hours  local  time.  August  10, 1991.  In- 
season  modification  of  landing 
boundaries  is  authorized  by  regulations 
at  §  661.21(b)(l)(v). 

Based  on  the  best  available 
information  on  August  13. 1991, 
commercial  catches  from  Leadbetter 
Point.  Washington,  to  Cape  Falcon. 
Oregon,  totaled  28.200  coho  salmon, 
exceeding  the  coho  guideline  by  8.700 
fish.  Therefore,  the  commercial  fishery 
in  this  subarea  will  remain  closed  for 
the  remainder  of  its  scheduled  season. 

In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661.20, 
661.21.  and  661.23.  actual  notice  to 
fishermen  of  these  actions  was  given 
prior  to  the  times  listed  above  by 
telephone  hotline  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 


/ 


regarding  these  actions  affecting  the 
commercial  fishery  from  Leadbetter 
Point  Washington,  to  Cape  Falcon. 
Oregon.  The  State  of  Washington  and 
Oregon  will  manage  the  commercial 
fishery  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action.  This  notice  does  not 
apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  through 
September  16, 1991.  ^ 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing.  Indians.  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  aeq. 

Dated:  August  29. 1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-21254  Filed  ft-30-91:  4:19  pm] 
Buxma  CODE  wio-za-n 
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"Hjiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  poblic  of  the 
proposed  issuance  of  rules  and 
/regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  BusinaM  Siza  Standards;  Motor 
Vehlcia  Daalars  (Naw  and  Used) 
Industry 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SEA)  is  proposing  to 
amend  its  size  standard  regulation  for 
Standard  Industrial  ClassiHcation  (SIC) 
code  5511 — the  industry  of  Motor 
Vehicle  Dealers  (New  and  Used)  from 
the  present  $11.5  million  in  annual 
receipts  of  $17.0  million.  This  action 
reflects  findings  by  the  SEA  that 
businesses  in  this  industry  are  much 
larger  on  average  than  firms  in  most 
other  retail  trade  industries.  Businesses 
in  this  industry  are  also  more  heavily 
capitalized  relative  to  other  retail  trade 
industries  and  this  also  suggest  the  need 
for  a  relatively  high  size  standard.  A 
size  standard  of  $17.0  million  is, 
therefore,  proposed  to  better  define 
small  businesses  within  this  industry. 

DATES:  Comments  must  be  submitted  on 

or  before  October  7, 1991. 

ADDRESSES:  Send  comments  to:  Gary  M. 

Jackson,  Director,  Size  Standards  Staff, 

U.S.  Small  Business  Administration,  409 

3rd  Street,  SW.,  5th  FL,  Washington,  DC 

20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray,  Economist,  Size 
Standards  Staff.  Tel:  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION: 
Comments  received  by  the  Small 
Business  Administration  in  recent 
months  have  observed  that  due  to  the 
size  standard  of  $11.5  million  for 
concerns  engaged  in  the  retail  sale  of 
new  automobiles  or  new  and  used 
automobiles  (SIC  code  5511)  no  longer 
accurately  reflects  the  level  of  annual 
receipts  for  small  concerns  in  the 
industry.  To  appraise  this  view,  SEA  has 
analyzed  the  structure  of  the  industry 
and  compared  it  with  the  structure  of 


other  retail  trade  industries,  as 
discussed  below. 

In  evaluating  the  appropriateness  of  a 
size  standard,  SEA  evaluates  an 
industry  using  five  primary  factors.  The 
primary  factors  include:  industry 
competition,  average  firm  size,  start-up 
costs,  distribution  of  firms  by  size  and 
the  impact  on  SBA's  programs.  Each  of 
these  factors  will  be  reviewed  below. 

Factors  Influencing  the  Size  Standard 
Decision  Process 

As  an  indicator  of  industry 
competition,  SBA  first  looks  at 
competition  within  the  industry  as 
measured  by  the  share  of  industry  sales 
controlled  by  producers  above  a  certain 
size. 

If  an  industry's  output  is  controlled  by 
relatively  large  firms,  especially  when 
compared  to  other  similar  industries,  the 
influence  of  this  factor  is  to  move  the 
size  standard  upward.  The  result  is  to 
provide  assistance  to  firms  in  a  broad 
range  of  sizes  that  are  competing  with 
dominant  firms  in  an  industry.  If  an 
industry's  output  is  more  evenly 
distributed,  however.  SBA  tends  to  set  a 
lower  size  standard  to  assist  relatively 
small  firms. 

Average  firm  size  is  the  second  factor 
considered  by  SBA.  For  equity  reasons, 
SEA  tends  to  set  high  size  standards  in 
industries  with  high  average  firm  size 
and  low  size  standards  in  industries 
with  low  average  firm  size.  Average  firm 
size  can  be  expressed  in  terms  of 
receipts  or  employees,  but  the  usual 
pattern  is  to  compare  industries  by 
average  receipts  per  firm  if  a  receipt- 
based  size  standard  is  being  evaluated 
and  average  employment  per  firm  if  an 
employee-based  size  standard  is  under 
review.  For  the  motor  vehicle  dealers 
industry,  therefore,  receipts  will  be  the 
unit  of  comparison  for  average  firm  size 
as  its  size  standard  is  expressed  in 
receipts. 

Indexes  of  start-up  costs  are  the  third 
factor  to  evaluate  size  standards.  High 
start-up  costs  affect  a  firm's  initial  size 
because  potential  entrants  into  an 
industry  must  have  sufficient  capital  to 
start  a  business.  These  costs  often 
extend  beyond  expenditures  on 
production  equipment  and  the  physical 
establishment  itself,  to  include  overhead 
equipment,  marketing,  research, 
distribution  and  follow-up  services.  High 
average  start-up  costs  within  an 
industry  suggest  the  need  for  a  relatively 


high  size  standard,  while  low  average 
start-up  costs  are  usually  associated 
with  low  size  standards. 

The  fourth  factor — firm  size 
distribution — relates  the  proportion  of 
industry  sales,  employment  and  other 
economic  activity  accounted  for  by 
firms  of  different  sizes  within  an 
industry  to  its  size  standard.  For 
example,  if  the  preponderance  of  an 
industry's  output  is  by  the  smaller  firms, 
that  is.  those  at  the  low  end  of  the 
distribution,  this  would  tend  to  support 
a  lower  size  standard.  The  opposite 
would  be  the  case  for  an  industry  in 
which  firm  size  distribution  indicates 
that  output  is  controlled  by  large  firms. 

The  fifth  and  final  factor  to  be 
considered  is  the  impact  of  the  proposed 
size  standard  revision  on  SBA's 
programs.  In  the  case  of  motor  vehicle 
dealers,  it  is  claimed  that  the  present 
size  standard  does  not  include  firms  that 
are  generally  considered  small  within 
the  industry.  These  smaller  firms  often 
need  and  seek  out  SBA's  assistance  only 
to  be  excluded  due  to  the  size  standard. 
This  size  standard,  it  is  alleged,  is  much 
lower  than  the  size  standard  of  other 
retail  industries  when  consideration  is 
given  to  the  special  structure  of  the 
motor  vehicle  dealers  industry. 

Evaluation  of  Factors 

Two  tables  present  data  on  the  factors 
discussed  above.  Table  1  compares  the 
motor  vehicle  dealers  industry  with 
other  retail  trade  industry  groups  based 
on  two  factors— economic  competition 
(measured  here  by  the  share  of  industry 
sales  generated  by  firms  with  $25.0 
million  or  more  in  sales)  and  start-up 
costs  (measured  here  by  (1)  average 
asset  level  in  an  industry  as  calculated 
by  the  Internal  Revenue  Service  and,  (2) 
average  sales  per  employee  in  the 
industry).  Table  2  compares  the  motor 
vehicle  dealers  industry  with  other  retail 
trade  major  groups  based  on  two 
additional  primary  factors — the  average 
firm  size  in  sales  (receipts)  and  the  size 
distribution  of  firms  (measured  by  (1) 
the  sales  share  of  firms  of,  respectively, 
$5.0  million  and  $10  million  or  more  in 
sales  and  (2)  the  percent  of  firms 
exceeding  these  size  breaks). 

Competition 

Table  1  Indicates  that  economic 
activity  in  the  motor  vehicle  dealers 
industry  (SIC  code  5511)  is  about 
average  in  concentration  of  economic 
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activity  among  large  firms  when 
contrasted  with  most  industry  groups  in 
the  retail  trade  industries.  Forty-one 
percent  of  sales  (or  receipts)  in  the 
industry  are  generated  b  r  firms  of  $25.0 


Table  1.— Morop  Vehicle  Dealers  (S»C  code  551 1)  Contrasted  With  Other  Retail  Trade  Groups  by  Competition  ano 

Entry  Barrier  Indices 


SIC 


Dfvtsion  Q 

Maior  Group  52 

Major  Group  53 

Maior  Group  54 

SIC  code  5511 

SIC  code  5541 

Maior  Group  56.. 
Major  Group  57... 
Major  Group  58.. 
Major  Group  50- 


million  or  more  in  sales,  a  figure  which 
.is  about  average  when  contrasted  with 
other  retail  trade  industries.  General 
merchandise  stores  at  96  percent  and 
food  stores  at  67  percent,  both  exceed 
the  motor  vehicles  dealers'  share  by 


wide  margins.  Overall,  this  factor  by 
itself  does  not  suggest  the  need  for  a 
higher  size  standard  for  motor  vehicle 
dealers  relative  to  other  retail  trade 
industries. 


Description 


Retail  Trade ._ - — 

Building  Materials  and  Garden  Supplies.. 

General  Merchandise  Stores __« 

Food  Stores  ...„ ....... 

New  and  Used  Car  Dealers 

Gasoline  Service  Stations 


Apparel  and  Accessory  Stores 

Furniture  and  Homefumisnmgs  Stores.... 

Eating  artd  Dmking  Places 

Miscellaneous  Retail 


Measure  of ' 

competition  (Percent 

of  sales  t>y  firms  of 

$25.0M  or  more  in 


51.3 
34.8 
95.7 
87.2 
41.3 
34.1 
57.7 
31.2 
29.5 
40.9 


Indexes  of  start-up  costs 


Assets  per  IRS  return 
(millions) 


19 

1.2 

16.2 

1.1 

1.7 

.4 
» 
.6 

.5 

.4 


Sales  per  employee  * 
(millions) 


108 
.12 
.00 
.11 
30 
.IS 

m 
.11 

.03 
.09 


Note:  High  values  support  3  higti  size  standard  and  vice  versa 

■  BMed  on  firms  operating  entve  year. 

'  Based  on  aM  firms  in  the  industry. 

Source;  Sales  mformatKXi  ftbm  1987  Census  of  Retail  Trade.  U.S.  Bureau  of  the  Census. 

Asset  information  from  Intei^  Revenue  Service  Source  Book.  Statistics  of  Income  1986. 


industry  which  woidd  affect  the  size  of 
potential  firms  entering  the  industry.  A 
third  factor  that  affects  start-up  costs  of 
firms  entering  into  the  industry  is  the 
various  distributorship  contractual 
agreements  which  must  be  met  to  obtain 
approval  by  automobile  manufacturers 
prior  to  a  prospective  concern  actually 
entering  into  the  industry.  This 
additional  consideration  to  entry 
reinforces  the  finding  of  the  two  cost 
indexes  already  reviewed,  suggesting 
that  the  motor  vehicle  dealers  industry 
has  substantial  start-up  costs  which 
affects  size  of  new  entrants  and  the 
need  for  a  relatively  high  size  standard. 
It  may  also  explain  why  this  industry  is 
not  particularly  concentrated  as 
decisions  made  in  another  industry — 


Start-Up  Costs 

Table  1  indicates  that  iliere  are 

significant  start-up  costslwhich 
influence  the  size  of  newj  entrants  into 
the  motor  vehicle  dealers  industry  that 
exceed  the  start-up  costa  for  most  retail 
trade  industries.  The  indptry's  asset 
base  per  firm  as  calculated  by  the 
Internal  Revenue  Servica  is  exceeded 
only  by  that  of  Major  Gr  mp  53 — 
General  Merchandise  Sti  ires,  a  finding 
supportive  of  a  higher  si^e  standard  for 
auto  dealers. 

The  industry's  ratio  oflsales  per 
employee,  at  $300,(XX)  pe  ■  employee 
exceeds  every  other  maj  )r  group  in 
retail  trade  by  a  vsride  mi  irgin.  This 
suggests  the  presence  of  substantial 
imbedded  capital  requiraments  in  the 


Table  Z— Motor  VehkJles  Dealers  (SIC  code  551 1)  Contrasted  With  Other  Retail  Trade  Industry  Groups  by  Average 

Firm  Size  and  Distribution  of  Firms 


SIC 


Division  G 

Major  Group  52 

Major  Group  53 


Major  Group  54 

SiC  code  551 1 

SIC  code  5541. „ 

Major  Group  56.._... 

Major  Group  57 

Major  Group  58- 


Major  Group  59 


Note:  1.  Based  on  data  foi 


2.  Both  sales  share  and 
Source:  1 987  Census  of 


automobile  manufacturing— limit  the 
degree  of  concentration. 

Average  Firm  Size 

Average  firm  size  of  motor  vehicle 
dealers  at  $10.4  million  in  1967  dollars 
strongly  suggests  the  need  for  a 
relatively  high  size  standard  in  this 
industry.  With  the  exception  of 
merchandise  stores,  every  other  retail 
trade  industry  is  substantially  below  the 
average  sales  of  motor  vehicle  dealers 
(see  Table  2).  For  perspective,  the 
average  motor  vehicle  dealer's  sales 
volume  is  more  than  ten  times  the  size 
of  the  average  retailer,  and  almost 
exceeds  the  size  standard  itself.  This 
criterion  strongly  suggests  the  need  for  a 
higher  size  standard  in  this  industry. 


Description 


Pstail" 


Trade „ 

ling  Materials  arxj  Garden  Supplies- 

G|eneral  Merchandise  Stores 

Stores 

and  Used  Car  Dealers... 

line  Service  Stations 

Abparel  Accessory  Stores 

F  jmtture  and  Homefumishing.. 
E  ating  and  Dnniang  Places.. 
K  iscellaneous  Retail 


Bj.Jdir 


Fx>d  : 
Mbwi 
Gasdir 


Average  *  firm 

size  in  sales 

(millions) 


$1.4 

1.4 

14.0 

^^ 

ia4 

1.3 

1.1 

.8 

s 


Size  Distribution  ol  Fimis  ' 


Sales  share  of  firms  (In  percent) 


Above  $5.0M  in 


69J 
55.4 
07.4 
78.8 
92.1 
49.0 
68.2 
463 
41.1 
51.8 


Above  $10.0M 
in  sales 


623 
45.3 
96.8 
73.6 
78.1 
42.1 
63.4 
39.1 
35.1 
46.5 


Percent  of  firms 


Above  $5.0M  in 


43 
3.7 
43 

as 

573 
21 
1.7 
2.0 
03 
1.2 


Above  SI  COM 


14 
13 
33 
1.7 
314 
1.1 
03 
03 
03 
03 


aM  firms  in  the  industry. 

percent  of  firms  t>ased  on  firms  operated  entire  year. 
f  etail  Trade.  U.S.  Bureau  of  the  Census. 
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Distribution  of  Firms 

Two  factors  relating  to  the  size 
distribution  of  fimis  are  presented  to 
Table  2.  The  first  measure — tiie  sales  by 
firms  of  first  $5.0  million  or  more  in  sales 
and  second  $10.0  million  or  more  in 
sales — strongly  points  to  the  need  for  a 
higher  motor  vehicle  dealers  size 
standard.  The  sales  share  of  the  larger 
motor  vehicle  dealers  is  exceeded  in  the 
retail  industries  only, by  general 
merchandise  stores  and  easily  exceeds 
the  sales  share  for  all  of  retail  trade. 

The  second  size  distribution  factor — 
the  percent  of  firms  in  excess  of  first 
$5.0  million  or  more  in  sales  and  second 
$10.0  million  in  sales — provides  readily 
available  indicators  of  the  distribution 
of  firms  within  an  industry  using  two 
size  breaks.  By  varying  the  unit  of 
measurement  from  sales  distributions  to 
firm  distributions,  a  useful  change  of 
perspective  can  be  gained  on  the 
distribution  of  economic  activity  within 
industries.  Moreover,  at  these  size 
breaks,  substantial  di^erences  are 
obvious  between  industries. 

For  all  of  retail  trade  only  5  percent  of 
firms  exceed  $5.0  million  in  sales  and 
only  3  percent  exceed  $10.0  million  in 
sales.  This  contrasts  with  figures  of  58 
percent  and  36  percent,  respectively,  for 


motor  vehicle  dealers.  This  indicator, 
similar  to  the  sates  distribution 
.indicator,  strongly  tuggests  the  need  for 
a  relatively  high  size  standard  for  motor 
vehicle  dealers.  No  other  major  group  in 
retailing  even  begins  to  approach  the 
motor  vehicle  dealers'  share  of  firms 
above  these  size  breaks. 

Program  N— de 

Among  the  SBA's  finance  programs, 
the  major  program  of  concern  is  the 
Guaranteed  Loan  Program,  In  whidi 
loans  to  motor  vehicle  dealers  average 
about  85  per  year  lower  than  expected 
loan  demand  and  to  total  approximately 
$21  million.  This  figure  is  low  given  the 
relative  importance  of  this  industry  in 
the  U.S.  economy,  a  phenomenon  which 
is  probably  related  to  the  industry's 
relatively  low  size  standard.  Thus  a 
higher  size  standard  for  motor  vehicle 
dealers  would  reflect  SBA's  desire  that 
smaller  dealers  not  be  excluded  from 
access  to  its  financial  assistance 
because  of  a  size  standard  that  does  not 
accurately  reflect  the  size  of  firma 
within  the  indastry. 

Because  the  Federal  government 
purchases  from  nonmanufacturers  are 
classified  under  wholesale  trade,  there 
is  no  measurable  impact  on  SBA's 


procurement  programs  from  revising  the 
size  standard  or  most  retail  trade 
industries  (including  motor  vehicle 
dealers)  and  it  is  not  reviewed  in  this 
rule. 

Review  of  Factors 

Five  factors  sheeting  industry 
structure  and  SBA  programs  were 
evaluated  for  this  rule.  These  include: 

(1)  Industry  competition  (meaturcd  by  the 
percent  of  lalei  in  an  industry  by  finna  with 
$25.0  million  or  more  in  aalet), 

(2)  Start-up  coats  (meaaured  by  average 
assets  per  IRS  return  and  average  aalas  per 
employee). 

(3)  Average  firm  size  in  sales. 

(4)  Size  Distribution  of  Firms  (measured  by 
the  sales  share  and  distribution  of  firms  of 
$5.0  million  or  more  and  $10.0  milUon  or  more 
in  sales. 

(5)  Program  Impact  (measured  by  SBA 
guaranteed  loan  activity  to  Arms  in  tlie  motor 
vehicle  dealers  industry). 

Each  measurement  for  these  five 
factors  was  specifically  structured  such 
that  if  an  industry  or  an  industry  group 
had  a  larger  index  for  any  factor,  that 
higher  index  would  point  to  a  higher  size 
standard  and  vice  versa.  The 
relationship  of  motor  vehicle  dealers  to 
major  groups  in  retail  trade  using  these 
measurements  is  summarized  in  Table  3. 


Table  3.— Summation  of  Factors 


Factor 


FindkiQ 


Implication 


Ogree  of  compaMen  In  the  Indu*- 
try  as  measured  t>y  the  parcant 
of  sales  to  firms  of  $25.0  mDlion 
or  more  In  annual  sates. 

Start-up  costs  aa  measured  by  aw- 
eraga  capital  requiremenK  per 
film  In  an  industry.  A  second 
Index  of  average  sales  per  em- 
ployee was  atso  utitized  to  com- 
pare start-up  costs  bettmeen  In- 
dustries. 

Average  firm  size  in  an  industry  as 
nteasured  In  sales. 

Firm  size  distribution  of  economic 
activity  as  meaaured  by  the  per- 
cent of  sales  and  of  finne  by 
firms  Witt)  $5  miUion  and  $10  mil- 
lion or  moru  In  sales. 

Program  Impact  as  meaaured  by 
ttw  magniluda  of  guaranteed 
k>an  activity  in  (he  industry. 


The  motor  veMcle  dealers  Industry's  degree  of  oortceotratlon 
among  firms  with  S25.0  million  or  more  In  sales  Is  about 


•Parage  when  compared  with  other  major  groups  In  retaH 


The  motor  veNcie  dealers  Industry  haa  significantly  higher 
start-up  costs  than  most  retail  trade 


Aversge  firm  size  of  motor  vehicle  dealers  la  more  than  ten 
times  the  average  firm  sue  In  aH  of  retail  trade. 

The  motor  vehicle  dealers  industry  has  a  significantly  higher 
proportion  of  sales  by  firms  above  tt>e  standardized  thresh- 
olde  of  S5.0  million  and  S10  million  in  sales  than  most  retail 
trade  industiiaa.  tt  also  has  a  higher  proportiow  of  fimw  In 
exceaa  of  these  size  breaks. 

The  motor  vehicle  dealers  industry  has  a  low  level  of  SBA 
guaranteed  loen  activity  relative  to  Its  importance  In  the 


This  finding  does  not  point  to  a  higher  or  kMMr  size  standard 
relative  to  other  size  standards  In  retail  trade. 


High  start-up  costs  Indicate,  in  isoletion.  that  a 
sixe  standard  ia  warranted  for  thia  Induaky. 


H%h  average  firm  size  suggnts  that  a  relatively  high  size 

standard  is  warranted  in  ttus  Irxlustry. 
Both  the  distribution  of  salee  and  of  fkms  among  larger  size 
points  to  the  need  tor  a  higher  size  standanl 


A  low  level  of  guaranteed  loen  activlly  relative  to  Its  knpor- 
twwe  in  the  economy  suggests  that  thts  mduetry's  siae 
Standard  is  too  low. 


The  finding  that  four  of  tfie  five 
factors  cited  above  point  to  the  need  for 
a  higher  size  standard  for  motor  vehicle 
dealers  is  reinforced  by  the  magnitude 
of  some  of  the  indexes  used  in 
comparing  industries.  Motor  vehicle 
dealers,  for  example,  are  ten  times  the 
size  of  the  average  retail  firm  and  their 


sales  per  employee  are  four  timea  as 
high. 

Abnost  36  percent  of  motor  vehicle 
dealers  have  $10  million  or  more  in  sales 
versus  3  percent  for  all  of  retail  trade. 
These  differences  reflect  the  economic 
characteristics  of  the  motor  vehicle 
dealer  industry  as  an  industry 


comprised  of  some  of  the  largest  firms  in 
all  of  the  retail  industries,  and  indicate 
that  a  size  standard  of  $17.0  million 
would  be  appropriate  for  this  industry. 
To  sum  up,  SBA  is  proposing  a  $17.0 
million  size  standard  to  better  reflect  its 
view  of  the  industry  stiucture  of  the 
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motor  vehicle  dealer  jndustry  and  to 
reflect  program  needs 

SBA  specifically  inVites  comment  on 
the  appropriateness  qf  this  proposed 
size  standard  or  on  alternative 
standards  (either  higher  or  lower). 
Comments  suggestina  other  standards 
should  address  the  questions  of: 

(1)  The  interaction  bf  this  size 
standard  with  SBA's  >rograms; 

(2)  The  relative  levi  Is  of  participation 
at  different  size  stand  ards; 

(3)  The  effect  of  thii  proposed  size 
standard  or  other  alternative  size 
standard  on  the  busir  esses  within  the 
industry  and; 

(4]  The  prospect  of  tignificant  new 
entries  into  these  bus  nesses  in  response 
to  this  program. 

Compliance  With  Reg  ulatory  Flexibility 
Act,  Executive  Ordeii  12291  and  12612, 
and  the  Paperwork  Roduction  Act 

SBA  certifies  that  tlis  proposed  rule 
would  not,  if  promulgi  ited  in  final  form, 
have  a  significant  eco  lomic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act.  5  U.S.I :.  601.  et  seq.  An 
increase  from  an  $11.1  million  to  a  $17.0 
million  size  standard  vould  raise  the 
number  of  firms  eligib  e  for  SBA 
program  assistance  fn  im  16,400  to  20,200 
(out  of  a  total  of  24,20 1),  a  3,800  firm 
increase.  While  this  ir  crease  appears  to 
be  significant,  it  woul(  include  only  83 
percent  of  firms  withii  i  the  industry  as 
small,  a  much  lower  fi  jure  than  for  most 
other  industries.  Furth  Br,  SBA  expects 
that  only  a  small  perci  tntage  of  these 
newly  eligible  concen  s  will  seek 
assistance  from  the  A  lency. 

Because  virtually  al  Federal 
procurement  in  the  au  omobile  industry 
is  either  directly  from  he  manufacturer 
or  through  a  nonmanu  acturer 
wholesaler,  there  are  i  lo  procurement 
programs  affected  by  i  higher  size 
standard  for  retail  mo  or  vehicle 
dealers.  Thus,  almost  he  entire  program 
impact  of  a  higher  siz(  standard  for 
motor  vehicle  dealers  would  relate  to 
SBA's  business  loans  jrogram. 

Over  the  1987-89  pefiod.  SBA 


guarantee  loans  in  the 


dealer  industry  averaj  ed  85  per  year 
and  averaged  $250,00C  per  loan.  In  the 
average  year,  about  $i  1  million  in  SBA 
loan  guarantees  are  atjirarded  in  this 
industry. 

In  estimating  the  imbact  on  its  loan 
program  of  a  size  stan  lard  increase  to 
$17.0  million,  SBA  app  ied  two 
adjustments  to  the  ave  rage  yearly  loan 
amount  to  project  loan  guarantee 
demand  if  SBA  were  to  revise  its  size 
standard  in  the  motor  vehicle  dealers 
industry  as  contempla  ed.  The  first 
factor  applied  a  24  pei  sent  increase  in 


motor  vehicle 


the  number  of  eligible  firms  from  the 
present  size  standard  to  reflect  greater 
loan  demand  as  a  result  of  the  larger 
pool  of  eligible  fihns.  The  second  factor 
(size  of  loan  factor)  assumes  that  these 
loans  will,  on  average,  be  larger  by 
about  30  percent  than  previous  loans 
because  the  pool  of  eligible  firms  is 
composed  of  somewhat  larger  firms  (30 
percent  larger  on  average),  and  it  is 
assumed  that  there  is  a  positive 
correlation  between  size  of  firm  and  size 
of  loan. 

Applying  these  two  factors  to  the 
average  yearly  loan  amount  of  $20.9 
million  in  this  industry  produced  an 
estimated  yearly  guaranteed  demand  of 
$33.7  million,  about  $13  million  more  in 
total  SBA  lending  activity  in  this 
industry  over  the  course  of  a  year. 

SBA  certifies  that  this  proposed  rule 
would  not,  if  promulgated  in  final  form, 
be  a  major  rule  within  the  meaning  of 
Executive  Order  12291,  because  it  is  not 
expected  to  have  an  annual  economic 
impact  of  $100  million  or  more,  as 
previously  discussed. 

The  size  standard  is  proposed  to 
better  match  the  motor  vehicle  dealers' 
size  standard  with  the  structure  of  the 
industry.  The  regulation  would  not  likely 
result  in  a  major  increase  in  cost  or 
prices  or  have  a  significant  adverse 
effect  on  the  United  States  economy. 

SBA  certifies  that  this  proposal,  if 
promulgated  in  final  form,  would  not 
impose  any  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C,  chapter  35. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated  in  final  form,  would  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property,  Grant  programs — 
business,  Loan  programs — business. 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

PART  121^AMEN0ED] 

(1)  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sees.  3(a)  and  5(b)(6)  of  the 
Small  Business  Act,  as  amended  15  U.S.C. 
632(a)  and  634(b)(6).  644(a),  and  Public  Law 
100-656, 102  Stat  3853  (1988). 

(2)  In  S  121.601  for  Major  Group  55,  is 
amended  by  revising  SIC  code  5511  to 
read  as  follows: 

§  121.601    Standard  Industrial 
Classification  Codes  and  Size  Standards. 


Size 

^ 

starxlvds 

SIC 

Description  (NEC. = Not 

in  number 

of 
employees 

Elsewtiere  Classified 

or  millions 

of  dollars 

5511 

Motor      VeNde      Dealers 
(New  and  Used). 

$17.0 

Dated:  July  3, 1991. 
June  Nicbok, 

Deputy  Administrator,  U.S.  Small  Business 
A  dministration. 

[FR  Doc.  91-21235  Filed  9-4-91;  8:45  am] 
Bttxmo  cooe  wss-oi-M 


DEPARTMENT  OF  STATE 

Bureau  of  Politico-Military  Affairs 

22  CFR  Parts  120  and  121 

[Public  Notice  1456] 

Ammendments  to  the  International 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 

ACTION:  Advanced  notice  of  proposed 
rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act,  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  create  a  new 
category  of  defense  articles  and  related 
technical  data  involving  spacecraft  by 
combining  articles  from  several  existing 
categories  into  a  single,  new  category 
XV.  At  the  same  tune,  existing  parts  of 
§  121.1  of  the  regulations  covering 
articles  in  the  new  Category  XV  would 
be  deleted.  This  proposed  rule  is 
intended  to  reduce  the  burden  on 
munitions  exporters  in  two  ways:  First, 
by  clarifying  what  spacecraft  and 
related  equipment  are  on  the  U.S. 
Munitions  List  (USML).  and  second,  by 
creating  general  parameters  which,  in 
conjunction  with  a  State  chaired 
interagency  working  group,  will  result  in 
the  removal  of  those  spacecraft  and 
related  items  from  the  USML  where  it 
would  not  significantly  jeopardize  U.S. 
national  security  interests. 
DATES:  Comments  must  be  submitted  on 
or  before  October  7, 1991. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Kenneth  M.  Peoples,  Office  of 
Defense  Trade  Controls.  SA-6.  room 
228,  U.S.  Department  of  State, 
Washington.  DC  20522-0602,  fax  #  703- 
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875-6647.  Public  comments  will  be  made 
available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kenneth  M.  Peoples,  Office  of  Defense 
Trade  Controls,  Department  of  State,  tel. 
703-87S-6644,  or  Peter  Rensema,  Office 
of  Advanced  Technology,  Department  of 
State,  tel  202-647-2433. 
SUPPLEMENTARY  INFORMATION:  On 
November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

**By  lune  1, 1991.  the  United  States  wiB 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  COCOM  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  be  jeopardized." 
(Memorandum  of  Disapproval  of  H.R.  4653, 28 
Weekly  Compilation  of  Presidential 
Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  16, 1990, 
regarding  the  United  States  Mimitions 
List  (USML).  the  Department  of  State 
has  proposed  comprehensive  changes  to 
the  USML,  which  is  part  of  the 
International  Traffic  in  Arms 
RegulaUona  (TTAR)  (22  CFR  parts  120- 
130).  The  ITAR  implements  section  38  of 
the  Arms  Export  ConU-ol  Act  (22  U.S.C. 
2778).  The  proposed  rule  that  follows 
amends  §  121.1  of  the  ITAR. 

The  proposed  amendments  adds  a 
new  category  XV  entitled  "Spacecraft 
Systems  and  Associated  Equipment." 
The  articles  included  in  the  new 
category  have  been  moved  to  Category 
XV  h'om  other  categories  of  the  USML 
This  action  is  intended  to  have  the  effect 
both  of  specifying  and  clarifying  what 
constitutes  defense  articles  under  this 
category  and  of  providing  parameters 
which  will  provide  guidelines  for 
removing  from  the  USML  articles 
associated  with  spacecraft  which  do  not 
need  to  be  controlled  under  the  ITAR  for 
reasons  of  U.S.  national  security.  At  the 
same  time,  the  proposed  rule  deletes 
from  other  categories  of  the  USML 
previous  references  to  spacecraft  and 
related  equipment  and  systems  which 
have  been  moved  to  Category  XV. 

The  Department  reviewed,  in  whole  or 
in  part.  COCOM  ILs  1465. 1501, 1531, 
1460, 1465, 1205, 1485, 1416, 1531. 1205, 
1565,  and  1371.  COCOM  IL 1465 
specifically  covers  all  spacecraft,  both 
military  and  non-military,  and  all  "space 
launch  vehicles."  Because  "space  launch 
vehicles"  are  identical  to  large  ballistic 
missiles  (covered  under  Category  IV  of 
the  U.S.  Munitions  List),  the  Department 
intends  that,  for  reasons  related  to 
significant  U.S.  national  security 
interests,  all  "space  launch  vehicles" 


and  their  specifically  designed  or 
modified  components,  parts,  and 
attached  or  associated  equipment  will 
remain  on  the  U^4L,  Category  IV  (b), 
(d),  and  (h).  In  addition,  those  spacecraft 
systems  which  the  U.S.  national  security 
agencies  regard  as  "military  enabling" 
or  as  "force  multipliers"  appear  to 
continue  to  require  the  level  of  control 
found  under  thie  provisions  of  the  IRAR. 
again  for  reasons  related  to  significant 
U.S.  national  security  hiterests.  Those 
articles  are  also  intended  to  remain  on 
the  USML  and  be  consolidated  into  a 
new  category.  The  working  group 
reviewing  space-related  equipment    ' 
recognized  that  some  hardware 
designed  for  spacecraft,  and  possibly 
some  entire  spacecraft,  may  not  meet 
the  criteria  established  in  1 120.3  and 
thus,  could  be  transferred  to  the  export 
licensing  jurisdiction  of  the  U.S. 
Department  of  Commerce  imder  the 
Export  Administration  Regulations.  It  is 
not  the  intent  of  the  Department  in  the 
future  to  impose  controls  on  dual-use 
items  which  are  not  controlled  by  the 
COCOM  IL  unless  significant  national 
security  interests  would  be  jeopardized. 

However,  in  the  time  allotted  for  this 
exercise,  specific  items  could  not  be 
determined.  Therefore,  in  further 
implementation  of  the  Presidential 
directive,  the  Department  of  State  is 
chairing  an  interagency  technical 
working  group  to  identify  CoCom  IL 
articles  that  may  overlap  with  items  in 
USML  Category  XV.  The  interagency 
technical  working  group  will  review 
identified  overlap  items  for  possible 
retention  on  the  USML,  in  accordance 
with  the  President's  directive.  It  is 
through  this  process  that  additional 
items  will  be  moved  to  the  jurisdiction 
of  the  Department  of  Commerce. 
Completion  of  this  review  will  result  in 
the  publication  in  the  Federal  Register  of 
a  notice  of  proposed  rulemaking  and  a 
subsequent  final  rule,  for  the  new 
Category  XV.  We  anticipate  publication 
of  a  proposed  rule  change  no  later  than 
the  first  quarter  of  1992.  Comments  on 
this  procedure  and  the  substantive 
issues  will  be  welcomed  in  the  course  of 
the  list  review. 

In  our  review,  it  became  apparent  that 
the  line  between  civil  and  military  space 
equipment  is  not  clearly  identified  in  the 
COCOM  Industrial  List  (IL)  and  the 
Department  of  Commerce's  Commodity 
Control  List  (CCL).  The  Departinent  of 
Commerce  has  identified  various  ILs/ 
Export  Commodity  Control  Numbers 
(ECCNs]  that  may  include  overlap  with 
items  proposed  for  retention  on  the 
USML  under  this  proposed  rule.  These 
are:  1131. 1133. 1142. 1205, 1362. 1,391, 
1465, 1485, 1501. 1502, 1516, 1519, 1520. 
1522. 1527. 1529, 1531, 1533, 1537, 1548, 


1555, 1556. 1558. 1561. 1564, 1567, 1568. 
1571. 1572, 1585. 1586. 1595,  2120.  2319. 
2018.  2410.  65990.  We  are  reviewing 
these  entries  to  determine  which,  if  any, 
need  to  be  added,  retained,  or  excluded, 
in  whole  or  in  part,  from  the  USML  In 
addition,  public  comment  to  clarify  the 
proposed  rule  as  well  as  the 
applicability  of  the  ILs/ECCNs  listed 
above  is  welcomed. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13191)  and  the  procedures  of  5  U.S.C 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  an 
advanced  notice  of  proposed  rulemaking 
in  order  to  provide  the  public  with  an 
opporttmity  to  comment  and  provide 
advice  and  suggestions  regarding  the 
proposal.  The  period  for  submission  of 
comments  will  close  30  days  after 
publication  of  this  advanced  notice  of 
proposed  rulemaking.  In  addition,  this 
rule  affects  collection  of  information 
subject  to  the  Paperworic  Reduction  Act 
(44  U.S.C.  3501  et seq],  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
conti-ol  no.  1404-0013. 

List  of  SubjecU  in  22  CFR  ParU  120  and 
121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  I,  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulation,  be  amended  as  set 
forth  below: 

PART  120— PURPOSE.  BACKGROUND 
AMD  DEFmmONS 

1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

"AalKotity:  Sec.  38,  Arms  Export  Control 
Act.  90  Stdt.  744  [22  U.S.C.  2778);  E.0. 11958, 
42  hR  4311:  22  U.S.C  2658. 

2.  In  §  120.19,  Significant  military 
eQuipmcnt,  paragraph  (b)  is  amended  by 
adding  in  numerical  order  the  following 
phrdse:  "XV  (g)  and  that  technical  data 
described  in  (d)  which  relates  direcUy  to 
hat  J  ware  which  has  been  designated  as 
Significant  Military  Equipment". 

PART  121— THE  UNfTEO  STATES 
MUNITIONS  UfJ 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38.  Arms  Export  Control 
Act,  90  Slat  744  (22  U.S.C.  2778);  E.0. 1195B, 
42  re  4311;  22  U.S.C.  286a 
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§  121.1    [Amended] 
2.  In  section  121.1 
amended  by  making 
amendments: 

a.  In  Category  IV, 
redesignated  as  para; 

b.  In  Category  IV—  Launch 
Guided  Missiles,  Ballistic 
Rockets.  Torpedoes, 
add  the  following  nei(r 


f  aragraph  (b)  is 
he  following 

daragraph  (h)  is 
|raph  (i). 

Vehicles, 
Missiles, 
.  lambs  and  Mines, 
paragraph  (h): 


equipment 
modified  for  use  with 


(h)  Launching  and  recovery 
specifically  designed  or 
spacecraft. 

c.  In  Category  VIII,  revise  the  heading, 
remove  paragraphs  (I  )(l),  (b)(2),  and  (f), 
redesignate  paragrap  is  (c),  (d),  (e),  (g), 
(h),  (i).  and  (j)  as  pars  graphs  (b).  (c).  (d), 
(e).  (0.  (g).  and  (h)  res  pectively,  and 
revise  newly  designafed  paragraphs  (b), 
(c),  (d),  and  (h)  as  foil  dws 

Category  VIU — Aircra  ft  and  Associated 
Equipment. 


(b)  Military  aircraft  eifgines, 
reciprocating  engines,  S] 
or  modified  for  the  aircraft 
this  category. 

(c)  Cartridge-actuated  devices 
emergency  escape  of  pe  sonnel 
equipment  (including  bu  [ 
airborne  equipment) 
modified  for  use  with  th 
of  the  t^pes  in  paragrap  i 
category. 

(d)  Launching  and 
the  articles  in  paragrapl 
if  the  equipment  is  spec 
modified  for  military  usi 
arresting  gear  is  not  inclided 


, except 

I  lecifically  designed 
in  paragraph  (a]  of 


utilized  in 
and  airborne 
not  limited  to 
ifically  designed  or 
aircraft  and  engines 
s  (a)  and  (b)  of  this 


rec  )very 


(h)  Component  parts, 
attachments,  and  associb 
(including  ground  suppo  1 
specifically  designed  or 
articles  in  paragraphs  (a 
category,  excluding  aircraft 
propellers  used  with 


I  rec  pi 


iccessones, 
ted  equipment 

equipment)  as 
modified  for  the 
)  through  (g)  of  this 
tires  and 

rocating  engines. 


"Ste 


d.  In  Category  XI, 
to  read  "Military  Elet  tronics 
addition,  remove  pan  , 

e.  In  Category  XII, 
sentence  to  the  end  o 
the  current  ITAR 
XV  (a)(4),  (5),  and  (6) 

f.  In  Category  XIII 
Military  Equipment, 
current  ITAR.  remove 
cameras,".  In  additio 
paragraph,  add  "See 
(a)(1)." 

g.  In  Category  XIII, 
to  the  ends  of  paragri 
the  current  ITAR 
XV  (a)(3)." 

h.  In  Category  XIII 
to  the  end  of  paragraph 
ITAR:  "See  also  Cate  ;ory 

i.  Category  XV  is  apded 
follows: 


"See 


-„  equipment  for 
(a)  of  this  category, 
Ically  designed  or 

Fixed  land-based 
in  this  category. 


r  ;vise  the  heading 
In 
graph  (b). 
dd  the  following 
paragr.tph  (b)  of 
also  Category 


■Auxiliary 
aragraph  (a)  of  the 
the  words  "space 
,  at  the  end  of  the 
ilso  Category  XV 


add  the  following 

phs  (d)  and  (e)  of 

also  Category 


add  the  following 
(f)  of  the  current 
XV  (a)(5)." 
to  read  as 


CATEGORY  XV— SPACECRAFT  SYSTEMS 
AND  ASSOCIATED  EQUIPMENT 

*(a)  Spacecraft  and  associated  hardware, 
including  both  ground  and  space  elements, 
which  are  either  specifically  designed  or 
modified  for  military  applications.  This 
includes  but  is  not  limited  to  the  following: 

(1)  Remote  sensing  satellite,  earth 
observation  and  surveillance  sateUites,  space 
observation  satellites,  and  their  major 
systems  and  subsystems  which  may  be  used 
for  intelligence  and  targeting  applications, 
including  (but  not  limited  to)  cameras  and 
other  sensors  and  their  major  components 
(e.g.  optics,  focal  planes,  cryocoolers,  radars, 
lasers,  imaging  radiometers,  large  aperture 
antennas,  receivers,  tuners)  specifically 
designed  or  modified  for  use  in  a  spacecraft: 
space  qualified  signal  processors,  and  data 
compression  and  mass  storage  devices 
specifically  designed  or  modified  for 
satellites;  associated  equipment  for  the  timely 
transmission,  exploitation  and  dissemination 
of  data  from  such  satellites. 

(2)  Communications  satellites  and  their 
major  systems  and  subsystems  specifically 
designed  or  modified  to  provide  secure  anti- 
jam  capability,  including  (but  not  limited  to) 
communications  security  (COMSEC)  and 
transmission  security  (TRANSEC)  equipment; 
interference  cancellation  devices:  nulling  or 
steerable  spot-beam  antennas:  spread 
spectrum  or  frequency  agile  signal  generation 
or  processing  equipment:  spacebome 
baseband  processing  equipment;  equipment 
for  satellite  crosslink:  and  spacebome  atomic 
clocks.  See  also  Categories  XI  (b)  and  XIII 
(b). 

(3)  Equipment  specifically  designed  or 
modified  to  enhance  space  system 
survivability  (both  ground  and  space 
elements),  including  nucleaj,  laser,  radio- 
frequency,  and  kinetic  hardening  (beyond 
levels  needed  for  commercial  life  in  the 
natural  environment);  microelectronic 
integrated  circuits  radiation  hardened' for 
space  application:  decoys:  active  and  passive 
countermeasures:  and  warning  receivers.  See 
also  Category  XI  (a)(8)  and  Category  XIII  (d) 
and  (e). 

(4)  Equipment  specifically  designed  or 
modified  for  precision  navigation 
capabilities,  including  receivers  incorporating 
NAVSTAR  GPS  PPS  features  or  employing 
encryption/decryption  capabilities; 
differential  GPS  equipment:  null  steering 
antennas;  GPS  user  equipment  suitable  for 
use  in  missiles  or  remotely  piloted  vehicles: 
and  GPS  satellite  simulators. 

(5)  Equipment  specifically  designed  or 
modified  for  space  and  strategic  defense 
weapons  systems  (ground-to-space,  space-to- 
space,  space-to-ground),  including  attitude 
and  positive  determination,  control,  and 
pointing  subsystems  with  precision  and 
stability  suitable  for  weapons  direction:  high 
torque  attitude  control  actuators:  magnetic 
suspension  devices:  spacebome  lasers;  high 
power  microwave  devices;  high  power  pulsed 
power  supplies:  chemical  release  devices: 
explosive  ordnance  other  than  those  suitable 
only  for  deployment  of  stowed  appendages  or 
other  deployable  devices:  ECM  and  ECCM 
subsystems;  and  subsystems  for  command 
and  control  of  such  weapons.  See  also 
Categories  XII(a],  XlU(f),  and  VUI(e]. 


(b)  All  other  satellites  and  associated 
equipment  specifically  designed  or  modified 
for  such  satellites  not  enumerated  in 
paragraph  (a)  of  this  category,  regardless  of 
their  missions,  unless  specifically  removed  in 
accordance  with  the  provisions  of  S  120.5  of 
this  subchapter. 

(c)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  and  (b)  of  this 
Category. 

(d)  (1)  Technical  data  (as  defined  in 

§  120.21)  and  defense  services  (as  defined  in 
S  120.8)  directly  related  to  the  defense 
articles  enumerated  in  paragraphs  (a)  through 
(c)  of  this  category.  (See  Section  125.4  for 
exemptions.)  Technical  data  directly  related 
to  any  defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME)  shall 
itself  be  designated  as  SME. 

(2)  Technical  data  as  defined  in  S  120.21  for 
the  design,  development,  production,  or 
manufacture  of  spacecraft  systems  and 
associated  equipment  (both  military  and  non- 
military),  regardless  of  which  U.S. 
Government  agency  has  jurisdiction  for  the 
export  of  the  hardware.  (See  S  125.4  for 
exemptions.)  Technical  data  directly  related 
to  any  defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME)  shall 
itself  be  designated  as  SME. 

Dated:  August  13, 1991. 
Charles  A.  Duelfer, 

Director,  Center  for  Defense  Trade,  Bureau  of 
Politico-Military  Affairs. 

[FR  Doc.  91-21046  Filed  9-4-91;  8:45  am] 

BILLING  CODE  4710-25-M 


22  CFR  Part  121 

[Public  Notice  1457] 

Amendments  to  the  International 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Control  Export 
Act,  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  revise  and  clarify 
Category  XI(c)  by  defining  more 
precisely  which  types  of  articles  are 
subject  to  control  under  the  United 
States  Munitions  List  (USML). 
dates:  Comments  must  be  submitted  on 
or  before  October  7,  1991. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Daniel  L  Cook.  Office  of 
Defense  Trade  Controls.  SA-6,  room 
228,  Department  of  State,  Washington. 
DC  20522-0602,  fax  #  703-875-6647. 
Public  comments  will  be  made  available 
for  pubUc  inspection. 
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SUPPLEMENTARY  INFORMATION:  On 

November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  )une  1, 1991.  the  United  States  will 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  Cocom  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  be  jeopardized.  (Memorandum  of 
Disapproval  of  H.R.  4653,  26  Weekly 
Compilation  of  Presidential  Documents  1839]. 

In  implementation  of  the  President's 
directive  of  November  16, 1990, 
regarding  the  United  States  Munitions 
List  (USML),  the  Department  of  State 
has  proposed  comprehensive  changes  to 
the  USML,  which  is  part  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130).  The  ITAR  implements  section  38  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2778).  The  proposed  rule  that  follows 
amends  part  121.1.  Category  XI(c)  of  the 
ITAR. 

It  is  the  intent  of  the  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  configured  for 
military  application  or  items  justified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  the 
Department  in  the  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particularly  welcomes  comments  from 
the  exporting  community  addressing  any 
current  overlap  which  we  have  not 
identified. 

In  implementation  of  the  President's 
directive,  the  Department  reviewed,  in 
whole  or  in  part,  COCOM  ILs  1501, 1516. 
1517, 1526, 1527, 1529. 1531, 1533, 1537. 
1544. 1545, 1558, 1566, 1568, 1572, 1574, 
and  1586.  Overlaps  were  identified  in 
five  ILs:  1518, 1517, 1527, 1533.  and 
1565 — panoramic/digitally  controlled 
radio  receivers,  radio  transmitters, 
cryptographic  and  ancillary  equipment, 
spectrum  analyzers,  and  computing 
equipment  designed  to  limit 
electromagnetic  radiation,  respectively. 
The  new  wording  of  category  XI  is 
intended  to  eliminate  the  overlap  with 
IL  1516, 1517, 1527. 1533,  and  1565  and  to 
retain  only  those  radio  receivers  and/or 
analyzers,  and  computing  equipment, 
that  meets  the  criteria  defined  in  §  121.1, 
currently  existing  category  XI(c). 

In  addition,  the  amendment  would 
delete  the  word  "intended"  from  the 
language  in  the  current  XI(c)  and  more 
accurately  describe  the  electronic 
systems  and  equipment  that  are  being 


retained  on  the  USML  for  national 
security  purposes  under  the  coverage  of 
this  category. 

Finally,  this  amendment  would  add  a 
cross-reference  to  encryption  and  space 
related  equipment,  and  renumber 
Category  XI  paragraph  (c)  as  paragraph 
(b). 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
proposed  rule  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
and  provide  advice  and  suggestions 
regarding  the  proposal.  The  period  for 
submission  of  comments  will  close  30 
days  after  publication  of  this  proposed 
rule.  In  addition,  this  rule  affects 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  will  serve  to  reduce  the 
burden  on  exporters  in  that  respect.  The 
relevant  information  collection  is  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  control  no.  1405-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  Lhe  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22.  chapter  L  sub-chapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

authority:  Sec.  38,  Arms  Export  Control 
Act,  90  Stat.  744  (22  U.S.C.  2778);  E.0. 11958, 
42  F.R.  4311;  22  U.S.C.  2658. 

2.  In  section  121.1,  Category  XI, 
paragraph  (c)  of  the  existing  ITAR  is 
redesignated  as  paragraph  (b)  and 
revised  to  read  as  follows: 

§  121.1    Geraral.  The  United  States 
Munitions  List 

*        *        *        «        * 

(b)  •  •  *        • 

Category  XI — Militarj'  and  Space 
Electronics. 

***** 

*(b)  Electronic  systems  or  equipment 
specifically  designed,  modified,  or  configured 
for  intelligence,  security,  or  military  purposes 
for  use  in  search,  reconnaissance,  collection, 
monitoring,  direction-finding,  display, 
analysis  and  productipn  of  information  from 
the  electromagnetic  spectrum  and  electronic 
systems  or  equipment'designed  or  modified 
to  counteract  electronic  surveillance  or 
monitoring.  A  system  meeting  this  definition 
is  controlled  under  this  subchapter  even  in 


instances  where  any  individual  pieces  of 
equipment  constituting  the  system  may  be 
subject  to  the  controls  of  another  U.S. 
Government  agency.  Such  systems  or 
equipment  described  above  include,  but  are 
not  limited  to,  those: 

(1)  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  spread  spectrum  or 
hopping  code  for  frequency  agility.  This  does 
not  include  fixed  code  techniques  or  spread 
spectrum. 

(2)  Designed  or  modified  using  burst 
techniques  (e.g.  time  compression  techniques) 
for  intelligence,  security  or  military  purposes. 

(3)  Designed  or  modified  for  the  purpose  of 
information  security  to  suppress  the 
compromising  emanations  of  information- 
bearing  signals.  This  covers  TEMPEST 
suppression  technology  and  equipment 
meeting  or  designed  to  meet  government 
TEMPEST  standards.  This  definition  is  not 
intended  to  include  equipment  designed  to 
meet  Federal  Communications  Commission 
(FCC)  commercial  electro-magnetic 
interference  standards  or  equipment  designed 
to  suppress  extra  low  frequency  radiation  for 
health  and  safety. 

Encryption  and  Space  related  articles 
are  in  Categories  Xlll(b)  of  the  current 
ITAR  and  XV  (a)  (1),  (2).  and  (4),  which 
will  be  created  in  a  separate  notice  of 
rule  making. 
***** 

Dated:  August  13. 1991. 
Charies  A.  Duelfer, 

Director,  Center  for  Defense  Trade;  Bureau  of 

Politico-Military  Affairs. 

[FR  Doc.  91-21047  Filed  9-4-91;  8:45  am] 

BIUJNQ  CODE  4710-2$-M   ' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPTS-420301;  FRL  3927-51 

RIN  2070-AB94 

Revocation  of  Mesltyl  Oxide  Hnal  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  Rule. 

summary:  This  document  announces 
EPA's  proposal  to  revoke  the  Mesityl 
Oxide  Final  Test  Rule  at  40  CFR 
799.2500  (MO;  CAS  No.  141-79-7).  The 
MO  Final  Test  Rule  was  remanded  by 
the  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit  to  EPA  to  consider  exposure 
information  which  became  available 
after  issuance  of  the  final  rule.  EPA  is 
proposing  to  revoke  this  rule  because 
four  of  the  manufacturers  of  MO  have 
agreed  to  enter  into  a  consent  order  with 
EPA  to  perform  certain  health  effects 
tests.  EPA  believes  testing  will  be 
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achieved  more  quickly 
resources  will  be  used 
under  a  consent  order, 


testing  under  ttie  test  rjle  cited  above 


DATES:  Submit  written 


before  November  4, 19  Jl.  If  persons 
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and  EPA 
more  effectively 
compared  with 


comments  on  or 


to  submit  oral 
21. 1991.  EPA  will 


ibstances, 
|on  Agency,  rm. 

I.,  Washington, 
sion  of  the 
Supporting  this 


address  from  8 
i.m.  to  4  p.m.. 
^.  except  legal 


request  an  opportunitji  I 

comments  by  October 

hold  a  public  meeting  ©n  this  proposed 

revocation  in  Washington,  DC.  For 

further  information  onjarranging  to 

speak  at  the  meeting,  see  Unit  V.  of  this 

preamble. 

ADDRESSES:  Submit  wiritten  comments, 

identified  by  the  docket  number  (OPTS- 

4203QI).  in  triplicate  tol  TSCA  Public 

Docket  Office  (TS-793),  Office  of 

Pesticides  and  Toxic ' 

Environmental  Protect 

NE-G004,  401  M  St.,  Si 

DC  20460.  A  pubHc  veJ 

administrative  record  ( 

action  (with  any  confidential  business 

iniormation  deleted]  ia  available  for 

inspection  at  the  abovj 

a.m.  to  12  noon,  and  1  [ 

Monday  tfirough  Fric 

hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 

Environmental  Assist?  nee  Division  (TS- 

799),  Office  of  Toxic  S  ibstances,  Rm.  E- 

543B,  401  M  St.,  SW.,  \  Washington.  DC 

20460,  (202)  554-1404, '  T)D  (202)  554- 

0551. 

SUPPI^MENTARY  INFOHMATtON:  The 

manufactiirers  of  MO  lave  agreed  to 

test  MO  under  a  cons<  nt  agreement. 

Therefore,  the  previou  sly  issued  final 

test  rule  is  no  longer  necessary.  EPA 

believes  that  under  a  consent  order. 

health  effects  testing  \  n\\  be  achieved 

more  quickly,  and  EP^  i  resources  will  be 

used  more  effectively  than  if  EPA 

reissued  the  test  rule. 

I.  Background 

On  December  20.  IS  B5  (50  FR  51857) 
EPA  issued  a  test  rule  under  TSCA  that 
required  manufacture!  s  of  MO  to 
conduct  health  effects  testing.  The 
manufacturers  challer  ged  the  final  rule 
under  TSCA  section  1  J(a)(l)(B)  in  the 
5th  Circuit  Court  of  A  jpeals  (Ref.  1).  The 
Court  remanded  the  r<ile  (40  CFR 
799.2500)  to  EPA  directing 
reconsidieration  of  testing  in  light  of 
information  not  indue  ed  in  the  docket 
which  may  have  had  k  bearing  upon  the 
case.  ^)ecificaUy,  thid  included 
information  submitteq  by  the 
manufacturers  under  a  section  21 
petition  (Ref.  3),  on  w  >rker  exposure 
from  MO  manufacturi  d  as  a  byproduct 
(Refs.  4  and  7),  and  ai  i  exposure  survey 
conducted  by  the  manufacturers  of  MO 
(Ref.  2).  EPA  believes  that,  even  with  the 
n^w  exposure  informi  itioo.  it  can 


support  the  TSCA  section  4(a)(1)(A) 
findings  for  the  stayed  test  rule.  In  light 
of  the  manufactiu-ers  agreeing  to  the 
testing  consent  order,  however,  EPA  has 
decided  to  revoke  the  stayed  test  rule. 

Since  the  MO  Final  rule  was 
promulgated,  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  adopted  a 
screening  information  data  set  (SIDS)  to 
be  used  for  an  international  cooperative 
testing  program.  SIDS  focuses  on 
developing  the  test  data  needed  to 
screen  and  set  priorities  on  international 
high  production  volume  (HPV) 
chemicals.  The  SIDS/HPV  list  includes 
HPV  chemicals  of  potential  health  or 
environmental  concern  which  have  little 
if  any  test  data  publicly  available  for 
their  assessment.  The  OECD  list  of  HPV 
chemicals  includes  MO.  After  analysis 
of  this  exposure  information,  the 
mainifacturers  and  EPA  agreed  that 
screening  level  health  effects  testing  is 
appropriate  for  MO.  The  manufacturers 
have  also  agreed  to  perform  the  testing 
under  an  enforceable  consent  order 
using  protocols  modified  after  ^DS. 

EPA  plans  to  use  the  results  of  the 
SIDS  testing  for  MO  and  other 
information  to  determine  if  additional 
testing  of  MO  (i.e.  oncogenicity)  is 
necessary. 

For  more  details  about  the  regulatory 
history,  use  and  exposure,  health  effects, 
and  testing  program,  refer  to  the  Testing 
Consent  Order  for  MO  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

n.  Testing  Program 

The  testing  requirements  specified  in 
the  MO  Final  Rule  (40  CFR  799.2500) 
included  an  inheilation  subchronic 
toxicity  test,  salmonella  reverse 
mutation  assay,  gene  mutation  cells  in 
culture  assay,  sex-linked  recessive 
lethal  test  in  Drosophila,  in  vitro 
cytogenetics  test,  and  the  in  vivo    . 
cytogenetics  test.  The  heritable 
translocation  assay  and  mouse  specific 
locus  assay  could  be  triggered 
depending  on  the  outcome  of  the  other 
mutagenicity  tests.  Oncogenicity  testing 
could  also  be  triggered. 

The  MO  Consent  Order  protocols 
were  modelled  after  the  OECD  SIDS 
draft  guidelines.  The  manufacturers 
have  agreed  to  test  MO  for  health 
effects  using  test  protocols  comparable 
to  those  developed  by  the  United  States 
and  OECD  for  the  SIDS  testing  program. 
The  three-test  battery  will  screen  for 
mutagenic,  subchronic.  developmental 
and  reproductive  effects.  MO  will  be 
tested  for  mutagenic  activity  using  five 
strains  of  salmonella  (with  and  without 
exogenous  metabolic  activation)  and  the 
in  vivo  mammalian  bone  marrow 


micronucleus  assay.  For  the 
micronucleus  assay,  MO  will  be 
administered  to  mice  by  intraperitoneal 
injection:  bone  marrow  will  be 
harvested;  and  the  ratio  of 
polychromatic  to  normochromatic 
erythrocytes  and  frequency  of 
micronucleated  cells  examined. 
Subchronic  effects  including  effects  to 
the  blood,  liver,  spleen  and  kidneys, 
developmental  (teratogenic)  effects  and 
reproductive  effects  will  be  evaluated 
using  a  combined  test.  Rats  will  be 
exposed  by  inhalation  for  6  hours  per 
day  7  days  per  week.  Males  will  be 
exposed  throughout  the  entire  study, 
approximately  40  to  53  days.  Females 
will  be  exposed  only  until  day  20  of 
gestation,  approximately  35  to  48  days. 
Full  histopathology  will  be  conducted  on 
both  male  and  female  rats. 

EPA  has  reviewed  the  three  test 
protocols  developed  by  CMA  and  the 
manufacturers  and  found  them 
acceptable  (Refs.  5, 6.  &  9  and  10).  Tiie 
salmonella  and  micronucleus  tests 
should  provide  equally  reliable  results 
as  the  EPA  test  guidelines  published  at 
40  CFR  part  798.  The  combined  repeat 
dose  developmental/reproductive 
effects  test  is  a  new  protocol  and  is  a 
modification  of  the  test  joindy 
developed  by  EPA  and  OECD  for  the 
SIDS  program.  The  SIDS  protocol  calls 
for  oral  dosing  and  histopathology  of 
only  one  sex.  For  MO,  inhalation  was 
selected  as  a  more  relevant  route  of 
human  exposure  and  histopathology  will 
be  conducted  on  both  sexes. 

EPA  believes  that,  even  with  the  new 
exposure  information,  it  can  support  the 
TSCA  section  4(8)(1)(A)  findings  for  the 
stayed  test  rule.  In  light  df  the 
manufacturers  agreeing  to  the  testing 
consent  order  however,  EPA4^s 
decided  to  revoke  the  stayed  rule.  EPA 
believes  that  the  level  of  testinglrequired 
by  the  consent  order  is  appropriate.  The 
consent  order  requires  testing  ^r  two 
endpoints.  developmental  and  ] 
reproductive  effects,  that  were  Hot 
required  in  the  final  test  rule;  however, 
it  does  not  contain  the  triggered 
oncogenicity  testing  or  the  second  or 
third  tier  mutagenicity  testing  that  the 
test  rule  contains.  Under  the  stayed  test 
rule  second  and  third  tier  mutagenicity 
and  oncogenicity  testing  would  be 
required  only  if  the  results  of  certain 
mutagenicity  tests  were  positive.  EPA 
has  broad  discretion  to  make  policy 
choices  on  the  menu  of  testing  it 
believes  appropriate  for  a  particular 
substance  provided  that  the  tests  are  to: 

develop  dat^  with  Tespect  to  the  heahh  and 
environmental  effect*  for  which  there -are 
insufficient  data  and  «Kperienoe  and  which 
are  relevant  lo  a  deteiminatian  that  the 
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manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
...  does  or  does  not  present  an  unreasonable 
risk  of  injury  to  health  or  the  environment. 

(15  U.S.C.  2603  (a)l. 

In  this  case,  EPA  has  decided  as  a 
matter  of  policy  that  it  is  not  necessary 
to  have  an  automatic  trigger  for 
oncogenicity  or  second  and  third  tier 
mutagenicity  testing  included  in  the 
consent  order.  Instead,  EPA  will  look  at 
all  results  from  the  SIDS  screening  tests 
required  by  the  consent  order  in 
conjunction  with  all  available  exposure 
information,  including  information  on 
the  manufacturing  scenario  at  the  time 
the  tests  are  completed,  before  deciding 
whether  or  not  to  require  this  or  other 
testing.  If  EPA  then  determines  that 
oncogenicity  or  any  other  additional 
testing  is  necessary.  EPA  will  initiate 
rulemaking,  or  negotiate  an  additional 
consent  order  to  require  such  testing.  If 
testing  under  the  consent  order  is 
invalid  or  not  conducted,  EPA  will 
initiate  rulemaking.  As  part  of  any  such 
rulemaking  proceedings,  EPA  would    ; 
make  statutory  findings  pursuant  to 
section  4  of  TSCA. 

III.  Proposed  Revocation  of  Final  Test 
Rule  and  Issues  for  Comment 

Based  upon  the  reasons  stated  above. 
EPA  is  proposing  to  revoke  the  final  test 
rule  on  MO  (40  CFR  799.2500).  The 
decision  to  allow  the  manufacturers  to 
conduct  screening  level  testing  (SIDS)  to 
obtain  a  base  set  of  data  on  MO  and 
other  high  production  volume  chemicals 
should  allow  EPA  to  better  identify 
chemicals  that  are  candidates  for  more 
in-depth  testing  and  is  an  attempt  by 
EPA  to  deal  with  limited  resources  (both 
private  and  public)  to  meet  increasing 
demands  for  testing.  EPA  solicitcs 
comments  on  this  approach  for  MO  and 
other  high  production  volume  chemicals. 

IV.  Public  Meeting 

If  requested,  EPA  will  hold  a  pubhc 
meeting  in  Washington.  DC  after  the 
close  of  the  public  comment  period. 
Persons  who  wish  to  attend  or  to 
present  comment  at  the  meeting  should 
call  Mary  Louise  Hewlett.  Chemical 
Testing  Branch  (202)  475-8162  by  (insert 
date  45  days  after  date  of  publication  in 
the  Federal  Register).  The  meeting  is 
open  to  the  public,  but  active 
participation  will  be  limited  to  EPA 
representatives  and  those  who 
requested  to  comment.  Participants  are 
requested  to  submit  copies  of  their 
statements  by  the  meeting  date.  These 
statements  and  a  transcript  of  the 


meeting  will  become  part  of  EPA's 
rulemaking  record. 

V.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
proposed  revocation  under  docket  no. 
OPT&-42030I.  This  record  contains  the 
information  EPA  considered  in 
developing  the  Consent  Order  and 
includes  the  following  information. 

A.  Supporting  Documentation 

(1)  Testing  Consent  Order  for  Mesityl 
Oxide. 

(2)  Federal  Register  notices  pertaining 
to  this  proposed  rule  and  the  consent 
order  consisting  of: 

(a)  Notices  announcing  a  pubUc 
meeting  for  October  18. 1990,  and 
soliciting  interested  parties  to  develop  a 
consent  order  for  MO,  (55  FR  40234, 
October  2. 1990). 

(b)  Final  rule  for  MO  (Establishing 
testing  requirements)  (50  FR  51857. 
December  20, 1985). 

(c)  Final  rule  for  MO  (Establishing  test 
standards  and  reporting  requirements) 
(50  FR  19088,  May  20, 1987). 

(d)  Section  21  Petition  response  (50  FR 
30216.  August  25. 1986). 

(3)  Communications  consisting  of: 

(a)  Written  Letters. 

(b)  Contact  reports  of  telephone         ^ 
conversations. 

(c)  Meeting  Summaries. 

B.  References 

(1)  Shell  Chemical  Co.  v.  EPA,  826  F.2d  295 
(5th  Cir.  1987). 

(2)  Chemical  Manufacturers  Association 
(CMA).  Results  of  a  worker  exposure  survey 
conducted  by  the  Ketones  Panel  of  the 
Chemical  Manufacturers  Association  using 
mesityl  oxide  as  an  intermediate  and  for 
operations  where  mesityl  oxide  is  formed  as 
a  byproduct  or  Impurity  (non-CBI  version), 
Washington,  DC.  (February  28. 1990). 

(3)  CMA.  Ketones  Program  Panel.  Section 
21  Petition  to  Reconsider  and  Withdraw  the 
Final  Phase  I  Test  Rule  for  Mesityl  Oxide. 
Washington,  DC.  (April  29, 1986). 

(4)  EPA.  Occupational  exposure  to  mesityl 
oxide  resulting  from  incidental  formation.  Kin 
Wong,  Chemical  Engineering  Branch, 
Economics  and  Technology  Division,  ORice 
of  Toxic  Substances.  Washington,  DC  20460. 
(June  10, 1988). 

(5)  CMA.  Letter  on  proposed  mesityl  oxide 
consent  agreement.  From:  Barbara  Francis, 
CMA.  Manager,  Ketones  Panel,  Washington, 
DC  20037.  To:  Robert  Jones,  Existing 
Chemicals  Assessment  Division.  EPA. 
(September  12, 1990). 

(6)  CMA.  Letter  agreeing  in  principle  to 
testing  mesityl  oxide  under  a  consent  order. 
From:  Barbara  Francis,  CMA.  To:  Robert 
Jones,  EPA.  (December  27, 1990). 

(7)  PEI  Associates,  Inc.  (PEI).  Assessment 
of  incidental  production  of  mesityl  oxide. 
ConU-act  No.  69-02-4248.  for  EPA,  Office  of 


Pesticides  andToxic  Substances,  Washington. 
DC  20460.  (December  15, 1987). 

(8)  EPA.  Letter  with  comments  on  CMA 
testing  protocols.  From  Rol>ert  Jones,  EPA  to 
Barbara  Francis,  CMA  (December  6, 1990). 

(9)  EPA.  Letter  requesting  final  protocol 
changes  and  letter  of  agreement  in  principle 
to  enter  into  the  consent  order.  From  Robert 
Jones,  EPA  to  Barbara  Francis,  CMA. 
WAshington,  DC  20460.  (December  11, 1990). 

(10)  EPA.  Memorandum  from  M.  Cimino, 
Toxic  Effects  Branch  to  R.  Jones,  Chemical 
Testing  Branch,  Office  of  Toxic  Substances, 
Washington,  DC  20460,  (August  19, 1991]. 

Confidential  Business  Information 
(CBI)  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted  is  available  for 
inspection  in  the  OPTS  Reading  Rm. 
NE-G004.  401  M  St.,  SW.,  Washington. 
DC,  from  8  a.m.  to  12  noon,  and  1  p.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  proposed 
revocation  would  not  be  major  because 
it  does  not  meet  any  of  the  criteria  set 
forth  in  section  1(b)  of  Executive  Order 
12291;  i.e..  it  would  not  have  an  annual 
effect  on  the  economy  of  at  least  $100 
million,  would  not  cause  a  major 
increase  in  prices,  and  would  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises.  In 
addition,  it  would  remove  some  of  the 
testing  requirements  previously  required 
under  TSCA  section  4. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  Pub.  L.  96-354, 
September  19. 1980),  EPA  is  certifying 
that  revocation  of  this  test  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because  only  the  four  manufacturers 
who  sign  the  consent  order  will  be 
responsible  for  paying  for  the  testing, 
and  none  are  small  businesses. 

C.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  associated  with  this 
proposed  revocation  covered  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980. 44  U.S.C.  3501  et  seq. 
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list  of  Subject*  in  40  CFR  Part  799 

Chemicals,  ChemJcalexport, 
Environmental  protection.  Hazardous 
substances.  Health  effe  rts,  Laboralories, 
Reporting  and  recordke  eping 
requi'"einenta.  Testing. 

Dated:  AtigiMt  28. 1991. 

Victar  J.  Kmrna. 

Acting  Assistant  Adminisi  -ator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR,  cljapter  I. 
subcbspiter  R.  part  799  b  proposed  to  be 
amended  as  follows: 

PART  79»-(  AMENDE*] 

1.  The  authority  citat  on  for  part  799 


would  continue  to  read 


Authority:  15  U3.C.  260;  1. 26U,  2625. 

§  799.2500— {Remove<  ] 

2.  By  removing  §  799. 2500. 
[FR  Doc.  91-21283  Filed  &f-91;  8:45  ami 

BHiJNG  COOE  eS60-S0-F 


as  follows: 


,  FEDERAL  COMMUNICATtONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Mo.  M^tS,  RM-6308.  RM-6532, 
RM^Sei] 

Radio  Broadcasting  Services; 
Hawesvttle  and  Mardlnstuire,  KY  and 
Bloomfield,  IN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMftftv:  This  document  dismiMes  the  ■ 
petition  of  Harold  Wayne  Newton  (RM- 
6308)  requesting  the  allotment  of 
Channel  234A  to  Hawesville,  Kentudty, 
because  no  comments  expressing  a 
continuing  interest  in  Channel  234A 
were  filed  by  the  petitioner  or  any  other 
party.  The  remaining  proposals  in  Has 
docket  will  be  addressed  in  a 
forthcoming  action. 
FOR  FURTHER  INFORMATION  contact: 
Nancy  ].  "Walls.  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPLEM8MTART  MFORMATMN:  This  Is  B 
synopsis  of  the  Cornmission's  First 
Report  and  Order,  MM  Docket  No. 
315,  adopted  August  15, 1991.  and 
released  August  29. 1991.  The  luU  text  of 
this  Commission  decisioa  is  available 
for  infection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockete  Brancii  Iroom  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  conb«c4oi».  Downtown  Copy 
Center.  (202)  452-1422. 1714  2l8t  Street. 
NW..  Washington.  DC  20036. 

List«f  SHl:4ects  ki  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
Michael  C.  Kagec, 

Assistant  Chief,  AJIocationeSronob,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-21165  Filed  »-4-«:  ■8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safely  and  lw«poc<lon  Sorvioa 

[Docket  Na91-027M] 

National  Advisory  Committee  on 
Microbiotoflical  Criteria  for  Foods; 
MoeQng 

Notice  is  liereby  given  that  meetings 
of  the  (Jationai  AitivisoTy  Cominittee  on 
Miorobiol^gicai  Criteria  for  Foods,iwiU 
be  faeld  on  Tuesday,  Wednesday,  and 
Thursday.  September  24-26, 1991,At  the 
Hyatt  Regency-San  Antonio,  Losoya 
Street,  San  Antonio,  Texas  78205. 

The  CoBimittee  provides  advice  and 
recommendations  to  the  Secretary  of 
Agriculture  and  Secretary  of  Health  and 
Human  Services  concerning  the 
development  of  microbiological  criteria 
by  which  the  safety  and  wholesomeness 
of  food  can  be  assessed,  including 
criteria  for  microorganisms  that  indicate 
iwhether  foods  have  been  produced 
using  good  manufacturing  practices. 

Stihednled  sessions  are  as  follows: 

(1)  Tuesday  and  Wednesday, 
Sefrtember  24-25, 1991.  6:30  a.m.  to  4:30 
p.m. — Meeting  of  the  Meat  and  Poultry 
Subcommitlee  to  further  determine  red 
meat  cind  poultry  HA(X;P  plans  and 
recomoieBdations. 

(2)  Thursday.  September  26. 1991.  the 
Campylobacter  Subcommittee  will  meet 
8:30  ajti.  to  12  noon. 

The  Committee  meetings  are  open  to 
the  public  on  a  space  available  basis. 
Coioments  of  interested  persons  may  be 
nied  prior  to  the  meeting  in  order  that 
they  may  be  considered  and  should  be 
addressed  to  Ms.  Catherine  M. 
DeRoever.  Director.  Executive 
Secretariat,  U.S.  Department  of 
Agricuhure.  Food  Safety  and  hispection 
Service,  room  3175,  South  Agricultme 
Bitflding,  14th  and  Independence 
Avenue,  SW.,  Washington.  DC  20250.  In 
submitting  oomntents.  please  reference 
die  docket  number  appearing  in  the 
heading  of  this  notice.  Background 


materials  are  available  for  inspection  by 
contracting  Ms.  DeRoever  on  (202)  447- 
B150. 

Done  at  Washington.  DC  on:  August  90, 
1991. 

R.|.Prudia, 

Administrator.  Acting,  Food  Safety  and 

Inspection  Service. 

(FR  Doc.  01-21277  Filed  9-4-81:  8:45  amj 
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ropsai  Service 

Rocky  Timber  Sales,  Ochooo  Nattonai 
iFwvst,  Crook  County,  OR 

AQENCV:  Forest  Service,  USDA. 
ACnOM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMMIV:  The  Forest  Service,  USDA 
witl  prepare  an  environmental  impact 
statement  (EIS)  for  the  Rocky  Timber 
Sales.  The  purpose  of  tiie  EIS  will  be  to 
develop  and  evaluate  a  range  of 
alternatives  for  timber  harvest  and  road 
construction  for  2  or  more  timber  sales. 
The  alternative  will  include  a  no  action 
alternative,  involving  no  timber  harvest 
or  road  construction,  and  additional 
alternatives  to  respond  to  issues 
generated  during  the  scoping  process. 
The  proposed  project  will  be  in 
compliance  with  ^e  direction  in  the 
Ochoco  National  Forest  Land  and 
Resource  Management  Plan  which 
provides  the  overall  guidance  for 
management  of  the  area  and  the 
proposed  projects  for  the  next  ten  years. 
The  agency  invites  written  comments  on 
the  scope  of  this  projecL  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
and  implementaction  of  this  proposal 
must  be  received  by  October  15, 1991. 
ADDRESSeS:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Alan  Horton,  District 
Ranger,  PrineviHe  Ranger  District,  P.O. 
Box  687,  Prineville.  OR  9774. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  and  comments  about  this  EIS 
should  be  directed  to  Dave  Owens, 
District  Planning  Assistant,  Prineville 
Ranger  District,  phone  (503)  447-9641. 
SUPPi.EMENTARV  INFORMATION:  The 
Prineville  Ranger  District  is  beginning 
the  process  of  implementing  the 


management  direction  found  in  the 
Ochoco  National  Forest  Land  and 
Resource  Management  Plan  for  the 
Rocky  Project  Area.  A  major  conpoaent 
of  this  direction  will  be  the  harvesting  of 
timber  in  this  area. 

Two  or  more  timber  sales  are 
anticipated  from  this  area. 

Prior  to  the  Oregon  Wilderness  Act  of 
1984.  a  portion  of  the  Rocky  Project 
Area  was  part  of  a  larger  area  referred 
to  as  the  Mill  Creek  Roadless  Area.  The 
Wilderness  Act  designated  17.400  acres 
of  this  area  as  Mill  Creek  Wilderness. 
Approximately  1,500  acres  of  the 
original  Mill  Creek  Roadless  Area  are 
included  wtthin  the  Rocky  Area  and 
remains  in  an  unroaded  condition.  This 
imroaded  area  was  included  in  the 
■eoond  Roadless  Area  Review  and     '  * 
Evaluation  (RARE  II)  process  but  was 
not  designated  as  Wilderness  in  the  1984 
Act 

According  to  the  Act  •*•  •  •  Roadless 
areas  shall  foe  managed  for  multiple  use 
in  accordance  wi^  land  management 
j>lans  •  •  •  provided  that  such  areas 
need  not  be  managed  for  the  purpose  of 
protecting  their  suitability  for 
wilderness  designation  prior  to  or  during 
revision  of  the  land  management  plans 


•  •  •  •• 


The  Ochoco  National  Forest  Land  end 
Resource  Management  Plan  made  the 
determination  of  how  lands  were  to  be 
managed  within  the  Rocky  Project  Area. 
This  was  done  by  allocating  land  to 
specific  management  areas.  A  total  ef 
five  difierent  management  areas  are 
represented  in  the  proposed  timber  sale 
areas.  Their  names  and  managemeot 
emphasis  are  as  follows: 

1.  MA-F6  (Old  Growth).  "Provide 
habitat  for  wildhfe  species  dependent 
on  old  growth  stands". 

2.  MA-F13  (Developed  Recreation, 
visual  influence  area  for  Wildcat 
Campground).  "Provide  safe,  healthful 
and  aesthetic  facilities  for  people  to 
utilize  while  they  are  pursuing  a  variety 
of  recreational  experiences  within  a 
relatively  natural  outdoor  setting". 

3.  MA-F14  (Dispersed  Recreation). 
"IVovide  and  maintain  a  near-natural 
setting  for  people  (o  utilize  while 
pursuing  outdoor  recreation 
experiences". 

4.  MA-F15  (Riparian).  "Manage 
streamside  vegetation  and  habitat  to 
maintain  or  improve  water  quality". 

5.  MA-4^7  (Stein's  Pillar  Recreation 
Area),  "Maintain  a  scenic,  natural  or 
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natural-appearing  setting  associated 
with  unique  geologic  formations, 
particularly  Stein's  Pillar.  Provide 
roadless  nonmotoriked  recreation,  with 
various  opportunities  to  enjoy  nature". 

6.  MA-F20  (Winter  Range),  "Manage 
for  big  game  winter]  range  habitat". 

7.  MA-F22  (Gene-al  Forest),  "Produce 
timber  and  forage  vrhile  meeting  the 
Forest-Wide  Standi  irds  and  Guidelines 
for  all  resources.  In  ponderosa  pine 
stands,  management  will  emphasize 
production  of  high  i  alue  (quality] 
timber". 

8.  MA-F26  (Visuc  1  Management 
Corridors),  "Mainta  in  the  natural 
appearing  characte:  of  the  Forest  along 
major  travel  routes  where  management 
activities  are  usuall  /  not  evident  or  are 
visually  subordinat » to  the  surrounding 
landscape. 

The  make  up  of  t  le  project  area,  with 
respect  to  the  type  i  md  amount  of 
management  areas,  is  shown  below: 

Percent 

MA-F6  {Old  Growth) 9 

MA-F13  (Developmer  I  Recreation] 

less  than 1 

MA-F14  (Dispersed  R  icreation]  less 

than 1 

MA-F15  (Riparian)  lei  s  than. — ™  1 

MA-F17  (Stein'8  Pillai ) 22 

MA-F20  (Winter  Ranj  e) 25 

MA-F22  (General  For  ist) 42 

MA-F28  (Visual  Man)  gement 

Corridors)  less  thj  n - 1 

The  District  has  c  one  some 
preliminary  scoping  and  has  developed 
a  tentative  list  of  is  lues.  The  issues  are: 


Scenic  Resources 

What  would  the 
visual  character  of 

Recreation 


from  the  recreation 


I  iffects  be  to  the 
he  area? 


Will  harvesting  t  lese  areas  detract 


experience  gained 


from  the  existing  trails?  Will  harvesting, 
negatively  impact  t  le  recreation/visual 
experience  from  thi  i  proposed  trails? 
what  level  of  publi ;  access  will  be 
provided?  What  eff  jct  will  timber 
harvesting  and  associated  activities 
have  on  the  eligibil  ty  of  Mill  Creek  for 
Wild  and  Scenic  Ri  ^er  status? 

WUdlife 

What  might  the  affects  be  to  big  game 
habitat  effectiveness?  What  might  the 
effects  be  en  those  ispecies  which  utilize 
old  growth  and  oth^r  unique  habitats 
such  as  wetlands  a^d  talus  slopes? 

Roadless 


What  will  the  impacts 
and  road  construct 
character  of  the  aria? 


be  from  logging 
on  on  the  roadless 


Biological  Diversity 

Should  fragmentation  be  minimized? 
What  would  the  trade-offs  be  with 
respect  to  water  quality  and  wildlife? 

Water  Quality/SoUs 

How  to  minimize  impacts  from  logging 
and/or  road  building  on  water  quality. 

What  protective  measures  need  to  be 
taken  to  protect  the  soils?  What  types  of 
logging  systems  should  be  used  to 
protect  the  soils? 

Forest  Health 

The  project  area  contains  significant 
amounts  of  forest  cover  types 
susceptible  to  depredation  by  forest 
pests.  Forest  pests  include  western 
spruce  budworm,  root  disease,  Douglas- 
fir  bark  beetles  and  fir  engraver  beetles. 
Should  silvicultural  treatments  be 
applied  to  these  susceptible  forest  types 
to  reduce  tree  mortality? 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  Input  from  interested  persons 
may  be  gathered  through  individual 
maihngs  or  local  meetings.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
actions.  This  information  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 
^2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  coimected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  1992.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  pubhsh  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  draft  EIS 
wiil  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register.  It 
is  very  important  that  those  interested  in 
the  management  of  the  Ochoco  National 
Forest  participate  at  that  time. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 


concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  alsp  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
{Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978)).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts  [City  ofAngoon  v.  Hodel,  803 
f.  2d  1016. 1022  (9th  Cir.  1988)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980)). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible. 

The  final  EIS  is  scheduled  to  be 
completed  by  June  1992.  In  the  final  EIS, 
The  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and  - 
policies  considered  in  making  the 
decision  regarding  the  proposal.  Thomas 
A.  Schmidt.  Forest  Supervisor.  Ochoco 
National  Forest,  is  the  responsible 
official.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR  217). 
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Dated:  August  26,  UBI. 
WiKan  f .  Pieratt 

Acting  Forest  Supervisor. 

(FR  Doc.  91-21220  Piled  S-4-81: 8:45  am] 
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Plexus  Bomita  Proiect,  WIHamette 
Nationai  Forest,  Marion  County,  OR 

aqcncy:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service,  USDA 
will  prepace  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  develop  and  operate 
a  highly  mechanized  underground 
copper  mine.  The  proposed  project  will 
not  be  in  compliance  with  the  direction 
in  the  1990  Willamette  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  which  provides  the  overall 
guidance  for  management  of  the  project 
area.  Thus,  an  amendment  to  this  Forest 
Plan  will  be  needed. 

The  project  area  is  located 
approximately  50  miles  east  of  Salem, 
Oregon.  The  site  is  contained  within  a 
broad  valley  in  the  Cedar  Creek 
drainage. 

The  Willamette  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  comments  aheady 
received  as  a  result  of  local  public 
participation  activities.  The  agency  also 
gives  notice  of  the  full  environmental 
analysis  and  decision-making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  September  30. 1991. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  William  F.  Funk.  Detroit 
Ranger  District,  HC  73  Box  320,  Mill 
City.  OR  97360. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Mike  Hernandez,  Project 
Coordinator,  Detroit  Ranger  District,  HC 
73  Box  320,  Mill  City.  OR  97380.  Or 
contact  by  phone  at  (503)  854-3366. 
SUPPLEMENT ARY  INFORMATION:  The 
Department  of  Agriculture,  Forest 
Services  will  prepare  an  environmental 
impact  statement  in  order  to  review, 
modify  and  approve  the  plan  of 
operations  for  the  development  of 
Plexus'  Bomite  mine  project  located  on 


the  Detroit  District  of  the  WilUnsette 
National  Forest  in  Marion  County, 
Oregon. 

PLEXUS'  proposed  Plan  of  (^ration 
was  submitted  pursuant  to  Forest 
Service  locatable  mineral  regulations  36 
CFR  238' subpart  A. 

Governmental  agencies  and  the  public 
who  may  be  interested  in  or  affected  by 
the  proposal  are  invited  to  participate  in 
the  scoping  process.  The  Forest  Service 
will  hold  three  formal  public  scoping 
meetings:  Tuesday,  Sept.  17, 1991,  at  the 
Santiam  High  School  Auditorium,  Mill 
City.  Oregon  at  7:30  p.m.;  Wednesday, 
Sept.  18, 1991,  at  the  Stayton  Community 
Center  in  Stayton,  Oregon  at  7:30  p.m.,- 
and  Thursday,  Sept.  19. 1991,  at  the 
Salem  Public  Library,  Salem,  Oregon  at 
7:30  p  jn.  A  scoping  doomient  will  be 
available  for  public  review.  Further 
meetings  may  be  planned  at  a  later  date. 

Due  to  budget  restraints  and  possible 
downsizing  of  the  Forest  Service 
organization,  the  Forest  Service 
anticipates  that  the  EIS  will  be 
contracted  out  to  a  third  party  company. 
It  is  estimated  that  the  Forest  Service 
will  select  the  third  party  contractor  by 
November  1991. 

The  BS  will  consider  a  range  of 
alternatives  based  on  the  issues  and 
concerns  associated  with  the  project 
The  two  alternatives  that  can  be 
specified  at  present  are  the  No  Action 
alternative  and  the  alternative  to 
approve  the  project  as  proposed.  Other 
alternatives  may  consist  of 
modifications  or  changes  in  the  various 
elements  comprising  the  proposal. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  by  Fall  1992.  At  that  time,  copies 
of  the  draft  EIS  will  be  ditributed  to 
interested  and  afiiicVj'J  agencies, 
organizations,  and  mri.T.btTs  of  the 
public  for  their  review  c.od  comment 
EPA  will  publish  a  no'Jc^  of  svailabiUty 
of  the  draft  EIS  in  tho  red.^fal  Register. 
The  comment  period  o:\  the  draft  EIS 
will  be  45  days  from  -hp  date  the  EPA 
publishes  the  notice  oi  h\  ui.Iabihty  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  re\'ie*vcrB  notice  at 
this  early  state  of  ec  voral  court  rulings 
related  to  public  participarion  in  the 
environmental  review  process.  First 
reviewer  of  a  draft  EIS  ir.ust  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v 
NRDC,  435  U.S.  5ia  553  (1978).  Alsa 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  are  Jiot 


raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Hoddel.  103 1 
2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  13S4, 13S8  [EB.  Wis.  IBM). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  Spring/Summer  1993.  In 
the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  comments  and 
responses  received  during  the  comment 
period  that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a  decision 
regarding  the  proposal.  The  Detroit 
District  Ranger,  Willamette  National 
Forest,  is  the  responsible  official  for  this 
project.  As  the  authorized  official  (36 
CFR  228.3(e)),  the  District  Ranger  will 
review  the  plan,  recommend 
modifications  and  approve  a  final  plan 
of  operations  that  wiU  meet  the 
requirements  for  environmental 
protection,  which  minimize  adverse 
environmental  impacts  to  National 
Forest  swface  reeom^s  (38  CFR  228.8). 
The  responsible  official  will  document 
the  decision  and  reasons  for  the 
decision  in  the  Record  of  Decision. 

The  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (38  CFR 
217). 

Dated:  Augost  27,  tan. 
WUUnF.Funk. 
District  Ranger. 

^  Doc  91-21221  Filed  9-4-«l;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Cerulis 
[Docket  No.  910814-lkl41 

Motor  Freight  Transportation  and 
Warehousing  Survey 

agency:  Bureau  of  t^e  Census, 

Commerce. 

action:  Notice  of  cohsideration. 
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recommendations  received  by  the 
Bureau  of  the  Census  indicate  that  these 
data  are  significantly  applicable  to  the 
informational  needs  of  government 
agencies,~^)£public,  and  the  trucking 
and  warehousfeg  industries.  These  data 
are  otherwise  unavailable  publicly  from 
other  sources  on  a  continuing  basis. 

The  Bureau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
trucking  and  warehousing  firms  in  the 
United  States.  The  probability  of  a 
firm's  selection  is  based  on  revenue  size. 
This  sample  is  being  revised  for  the  1991 
survey  year.  We  will  select 
approximately  3,000  firms  to  report, 
about  twice  the  number  in  our  current 
sample.  Revising  our  samples  allows  us 
to  relieve  most  smalK  and  medium-sized 
firms  from  the  burden  of  continuing  to 
report  (these  firms  will  be  replaced  by 
new  panel  members):  to  introduce  1987 
SIC  definitions  (our  current  data  reflect 
1972  SIC  classifications);  and  to 
maintain  acceptable  levels  of  sampling 
variability.  The  sample  will  provide, 
with  measurable  reliability,  statistics  on 
the  aforementioned  industries. 

The  proposed  revision  to  this  survey 
will  be  submitted  to  0MB  under  0MB 
control  number  0607-0510  in  accordance 
with  the  Paperwork  Reduction  Act, 
Public  Law  98-511,  as  amended. 

Copies  of  the  proposed  forms  and 
descriptions  of  the  collection  methods 
are  available  upon  request  to  the 
Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 

Dated:  August  28, 1991. 
Barbara  Everitt  Bryant, 
Director,  Bureau  of  the  Census. 
[PR  Doc.  91-21247  Filed  9-4-91;  8:45  am] 
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Bureau  of  Export  Adnninistration 

Action  Affecting  Export  Privileges; 
Alvtn  C.  Schreiner 

In  the  Matter  of:  Alvin  C.  Schreiner  c/o 
7100  North  Loop  East,  Suite  7,  Houston, 
Texas  77028, 

Respondent 

Order 

Whereas,  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
has  notified  Alvin  C.  Schreiner 
(hereinafter  referred  to  as  Schreiner)  of 
its  intention  to  initiate  an  administrative 
proceeding  against  him  alleging  that 
Schreiner  violated  the  provisions  of 
§  787.3(b)  of  the  Regulations  in  that, 
between  March,  1986  and  continuing 
through  about  March,  1989,  Schreiner 
conspired  with  Dominion  Oilfields 


Supply  Company,  Limited,  Phillip  B. 
Wicker,  and  others  to  bring  about  acts 
that  constituted  violations  of  the  Act 
and  the  Regulations  and  that  the 
objective  of  the  alleged  conspiracy  was 
to  effectuate  the  export  of  U.S.-origin 
industrial,  including  oil  drilling, 
equipment  from  the  United  States  to 
Libya,  through  the  United  Kingdom, 
without  obtaining  from  the  Department 
the  validated  export  licenses  or  reexport 
authorizations  required  by  §§  772.1(b). 
774.1.  785.7  and  790.7  of  the  Regulations; 

Whereas,  the  Department  and 
Schreiner  have  entered  into  a  Consent 
Agreement  whereby  they  have  agreed  to 
settle  all  matters  between  them  by 
Schreiner's  paying  to  the  Department  a 
civil  penalty  of  $7,000  and  by  the 
Department's  denying  Schreiner's  export 
privileges  for  five  years  (a  portion  of 
which  is  suspended  as  set  forth  below); 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

Therefore,  it  is  Ordered: 

First,  a  civil  penalty  in  the  amount  of 
$7,000  is  assessed  against  Schreiner 
which  Schreiner  shall  pay  to  the 
Department  within  30  days  of  the  date  of 
the  entry  of  this  Order.  Payment  shall  be 
made  in  the  manner  specified  in  the 
attached  instructions. 

Second,  Alvin  C.  Schreiner 
(hereinafter  referred  to  as  Schreiner)  c/o 
7100  North  Loop  East,  suite  7,  Houston, 
Texas  77028,  and  all  of  his  successors, 
assigns,  officers,  partners, 
representatives,  agents  and  employees 
shall,  for  a  period  of  five  years  from  the 
date  of  entry  of  this  Order,  be  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  not  be  limited  to.  participation:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
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financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

B.  After  notice  and  opportunity  for 
comment  pursuant  to  15  CFR  788.3(c], 
such  denial  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which 
Schreiner  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  cormection  in  the  conduct  of  trade 
or  related  services. 

C.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data  subject 
to  the  Act  and  the  Regulations,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Schreiner  or  any 
related  person,  or  whereby  Schreiner  or 
any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly:  (a)  Apply  for,  obtain,  transfer, 
or  use  any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  U.S.-origin  commodity 
or  technical  data  exported  in  whole  or  in 
part,  or  to  be  exported  by,  to,  or  for 
Schreiner  or  any  related  person  denied 
export  privileges;  or  (b)  order,  buy. 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  in  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States. 

D.  As  authorized  by  §  788.16(c)  of  the 
Regulations,  the  denial  period  herein 
provided  for  against  Schreiner  shall  be 
suspended  for  a  period  of  four  years  and 
11  months  beginning  one  month  from  the 
date  of  entry  of  this  Order  and  shall 
thereafter  be  waived,  provided  that:  (1) 
Schreiner  fully  cooperates  with  the 
reasonable  requests  of  the  Department 
and  other  appropriate  agencies  of  the 
United  States  Government  in 
investigating  all  facts  and  circumstances 
arising  from  the  allegations  contained  in 
the  proposed  Charging  Letter,  provided 
that  no  testimony,  statements, 
documents,  or  oUier  information 


provided  by  Schreiner  (or  any 
information  directly  or  indirecUy 
derived  from  such  testimony, 
statements,  documents  or  other 
information)  may  be  used  against 
Schreiner  or  any  of  his  representatives, 
agents,  employees,  successors  and 
assigns  with  the  exception  of  DOSCO, 
Phillip  Wicker,  and  Ted  Datchko,  in  any 
criminal,  civil,  or  administrative 
proceeding,  except  a  prosecution  for 
perjury  or  giving  a  false  statement 
occurring  from  such  cooperation.  The 
continued  suspension  of  the  period  of 
denial  is  expressly  made  contingent 
upon  Schreiner's  ongoing  cooperation 
with  such  investigations,  and  with  any 
criminal,  judicial  or  administrative 
litigation  arising  therefrom,  as  the 
United  States  Goverrmient  may  choose 
to  pursue.  Schreiner's  failure  or  refusal 
to  cooperate  may  result  in  the 
revocation  of  the  suspension;  and  (2) 
during  the  period  of  applicable 
suspension,  Schreiner  has  not 
committed  any  violation  of  the  Act  or 
any  regulation,  order  or  license  issued 
under  the  Act. 

Third,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  to  the 
public.  A  copy  of  this  Order  shall  be 
served  on  Schreiner  and  published  in 
the  Federal  Register. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Dated:  August  26, 1991. 
Kenneth  A.  Cutshaw, 
Acting  Assistant  Secretary  for  Export 
Enforcement. 

[FR  Doc.  91-21179  Filed  9-4-91;  8:45  am] 
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Foreign-Trade  Zones  Board 
[Order  No.  535] 

Resolution  and  Order  Approving  With 
Restrictions  ttie  Application  of  the 
Port  of  Corpus  Chrlsti  Authority  for  a 
Special-Purpose  Subzone  at  the  Koch 
Refinery  in  Nueces  and  San  Patricio 
Counties,  TX;  Proceedings  of  the 
Foreign-Trade  Zones  Board, 
Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Port  of  Corpus  Christi  Authority,  grantee 
of  FTZ 122,  filed  with  the  Foreign-Trade 


Zones  Board  (the  Board)  on  February  11, 
1991,  and  amended  on  June  5. 1991, 
requesting  special-purpose  subzone  status  for 
the  crude  oil  refinery  of  Koch  Refining 
Company,  located  in  Nueces  and  San  Patricio 
Counties,  Texas,  within  the  Corpus  Christi 
Customs  port  of  entry  area,  the  Board,  finding 
that  the  requirements  of  the  Foreign-Trade 
Zones  Act  as  amended,  and  the  FTZ  board's 
regulations  would  be  satisfied,  and  that  the 
amended  application  would  l>e  in  the  public 
interest  if  approval  were  subject  to  certain 
conditions,  approves  the  amended 
application  subject  to  the  following 
conditions: 

1.  Foreign  crude  oil  used  as  fuel  for 
the  refinery  shall  be  dutiable. 

2.  Koch  shall  elect  privileged  foreign 
status  on  foreign  crude  oil  and  other 
foreign  merchandise  admitted  to  the 
subzone. 

The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the 
Board,  is  hereby  authorized  to  issue  a 
grant  of  authority  and  appropriate  Board 
Order. 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  Foreign-Trade 
.Zone  No.  122.  has  made  application 
(filed  on  February  11, 1991,  FTZ  Docket 
a-91,  56  FR  7660,  2/25/91,  and  amended 
on  June  5, 1991)  in  due  and  proper  form 
to  the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  crude  oil 
refmery  of  Koch  Refining  Company  in 
Nueces  and  San  Patricio  Counties, 
Texas  (Corpus  Christi  area); 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full  - 
opportunity  has  been  a^orded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
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'subject  to  the  restrictions  ia  the 
resolution  ciccompaniing  this  action; 

Now,  Therefore,  in  Bccordance  with 
the  appHcation  fil«d  February  25, 1991, 
as  amended,  the  Boaijd  hereby 
authorizes  the  establishment  of  a 
subzone  at  the  Koch  iefinery  in  Nue^s 
and  San  Patricio  CouMies,  Texas, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Sub«5one  122L,  at  the 
location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  regulations  issued 
thereunder,  and  to  thf  restrictions  in  the 
resolution  accompanying  this  action, 
and  also  to  the  follovying  express 
conditions  and  limitations: 

Activation  of  the  si^bzone  shall  be 
commenced  within  a  Reasonable  time 
from  the  date  of  issuance  of  the  grant 
and  prior  thereto,  anj  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  emplovees  of  the  United 
States  shall  have  h'eq  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
y    their  olficial  duties. 

-The  grant  shall  not 
reUeve  responsible  parties  from  liabihty 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operatiin,  or  maintenance 
of  said  sutizone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  furthei  subject  to 
^settlement  locally  by  tiie  District 
/^Director  of  Customs  and  the  Army 
District  Engineer  witl  the  Grantee 
regarding  complianc^  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installption  of  suitable 
faciUties. 

In  Witness  Wherei  f,  the  Foreign 
Trade  Zones  Board  hss  caused  its  name 
to  be  signed  and  its  s  sal  to  be  affixed 
hereto  by  its  Chairmi  ,n  and  Executive 
Officer  or  his  delegatp  at  Washington, 
DC.  this  28th  day  of  August  1991, 
pursuant  to  Order  of  the  Board. 


be  construed  to 


SecretpryofQ 


Marjorie  A.  Choriins, 

Acting  Assistant 
Import  Administration, 
ofAItemalesrForeign-  T^vde 
Attest: 


'ommerce  for 
Chairman,  Committee 
Zones  Board 


John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

(PR  Doc.  91-21292  Tiled 
MIXMG  COOC  1SU-0S4I 


IMI 


9-4-91;  8:4S  am] 


International  Trade  Administration 

[A-475-0t7] 

Pads  for  Woodwind  Instrument  Keys 
From  Itaty;  Intent  To  Revoke 
Antidumping  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  ia  notifying  the  pubhc  of  its 
intent  to  revolce  the  antidumping  duty 
order  on  pads  for  woodwind  instrument 
keys  from  Italy.  Interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
September  30, 1991. 
EFFECTIVE  DATE:  September  5. 1991. 
FOR  FURTHER  INFOfUMATION  CONTACT: 
Robert  Marenidc  Office  of  Antidumping 
Compliance,  Intematipnal  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washmgton,  DC  20230. 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATIONr 

Badcground 

On  September  21, 1984,  the 
Department  of  Commerce  ("the 
Department")  pubhshed  an  antidumping 
duty  order  on  pads  for  woodwind 
instrument  keys  from  Italy  (49  FR  37137). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  order  for  tlie  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  Hnding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
S  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
or  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  September  3a  1991, 
interested  parties,  as  deHned  in 
9  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  tliia 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  September  30. 
1991.  in  accordance  with  the 
Department's  notice  of  opportunity  to 


request  administrative  review,  or  object 
to  the  Department's  mtent  to  revoke  by 
September  30, 1991.  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  August  29. 1991. 
loseph  A  Spatrini, 

Deputy  Assistant  Secretary  for  CompHattce. 
(FR  Doc.  91-21293  Filed  9-4-91: 8.45  amj 

BtLUNQ  COM  351«-I»-M 


[A-247-003] 

Portland  Cement,  Other  Than  White. 
Nonstaining  Portland  Cement,  From 
the  Dominican  Reput>fic; 
Determination  Not  To  Revoke 
Antidumping  Rnding 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  Portland  cement, 
other  than  white,  nonstaining  Portland 
cement,  from  the  Dominican  Republic. 
EFFECTIVE  DATE:  September  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  Haley  or  Robert  Mareniclc, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-5255. 
SUPPl^MENTARY  INFORMATION:  On  May 
2. 1991,  the  Department  of  Commerce 
(the  Department)  published  in  the 
Federal  Register  (56  FR  20194)  its  mtent 
to  revoke  the  antidimiping  finding  on 
Portland  cement,  other  than  white, 
nonstaining  Portland  cement,  from  the 
Dominican  Republic  (28  FR  4507;  May  4, 
1963). 

The  Department  may  revoke  a  finding 
if  the  Secretary  concludes  that  the 
finding  is  no  longer  of  interest  to 
interested  parties.  We  had  not  received 
a  request  for  an  administrative  review 
of  the  finding  for  the  last  four 
consecutive  annual  anniversary  months 
and  therefore  published  a  notice  of 
intent  to  revoke  pursuant  to 
S  353.25(d)(4)  of  the  Department's 
regulations  (19  CFR  353.25(d)(4)  (1990)). 

On  May  28, 1991,  BoxCrow  Cement, 
Southdown,  Inc.,  Holnam,  Inc  Texas 
Industries,  Inc..  Gifford-Hill  &  Co. 
National  Cement  Co..  Florida  Crushed 
Stone,  and  Phoenix  Cement,  U.S. 
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producers  of  Portland  cement,  objected 
to  our  intent  to  revoke  the  finding. 
Therefore,  we  no  longer  intend  to  revoke 
the  finding. 

Dated:  August  29, 1991. 
Josflph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  91-21294  Piled  9-4-91:  8:45  am] 

MLUNO  CODE  MIO-OS-H 


[C-357-005] 

Certain  Cold-Rolled  Cart>on  Steel  Flat- 
Rolled  Products  From  Argentina; 
Termination  of  Countervailing  Duty 
Administrative  Review 

aqency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  (the  Department)  has 
terminated  the  countervailing  duty 
administrative  review  of  certain  cold- 
rolled  carbon  steel  flat-rolled  products 
from  Argentina,  initiated  on  May  21, 
1991. 

EFFECTIVE  DATE:  September  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Lorenza  Olivas  or  Maria  MacKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Conunerce,  Washington, 
DC,  20230;  telephone:  (202)  377-2788. 

SUPPLEMENTARY  INFORMATION:  On  April 

30, 1991,  respondent.  Sociedad  Mixta 
Siderurgia  Argentina  (Somisa), 
requested  a  countervailing  duty 
administrative  review  of  the 
countervailing  duty  order  on  certain 
cold-rolled  carbon  steel  flat-rolled 
products  from  Argentina  for  the  period 
January  1, 1990  through  December  31, 
1990.  No  other  interested  party 
requested  the  review.  On  May  21, 1991. 
the  Department  initiated  the 
administrative  review  for  that  period  (56 
FR  23271).  Somisa  withdrew  its  request 
for  review  on  August  16, 1991.  Since  the 
withdrawal  was  timely  in  accordance 
with  19  CFR  355.22(a)(3).  the  Department 
is  terminating 'this  review. 

This  notice  is  published  in  accordance 
with  19  CFR  355.22(a)(3). 

Dated:  August  29, 1991. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-21295  Filed  9-4-91;  8:45  am] 

BHXINQ  COM  3S10-0»-M 


[C-307-«041     ^^ 

Alignment  of  ttie  Rnal  Countervailing 
Duty  Determination  Witti  the  Final 
Antidumping  Duty  Determination  and 
Postponement  of  tlte  Countervailing 
Duty  Public  Hearing:  Gray  Portland 
Cement  and  Clinker  From  Venezuela 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

EFFECTIVE  DATE:  September  5. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Beth  Graham  or  Larry  Sullivan,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue  NW.,  Wa^hiAgton, 
DC  20230;  telephone  (202)  377-4105  or 
377-0114,  respectively. 
AUONMENT  OF  ANTIDUMPING  AND 
COUNTERVAIUNG  DUTY  CASES:  On 
August  21, 1991,  we  published  a 
preliminary  affirmative  countervailing 
duty  determination  pertaining  to  gray 
Portland  cement  and  clinker  ("cement") 
from  Venezuela  (56  FR  41522).  The 
notice  stated  that,  if  the  investigation 
proceeded  normally,  we  would  make  our 
final  countervailing  duty  determination 
by  October  28. 1991. 

On  August  19, 1991,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"),  we 
received  a  request  from  petitioner  to 
extend  the  due  date  for  (tie  fmal 
countervailing  duty  determination  to 
correspond  to  the  date  of  the  Hnal 
antidumping  duty  determination  in  the 
investigations  of  cement  from 
Venezuela.  Accordingly,  we  are  granting 
an  extension  of  the  final  determination 
in  this  countervailing  duty  investigation 
to  not  later  than  January  13, 1992. 

In  accordance  with  section  705  of  the 
Act,  and  19  CFR  355.20(c)(l)(ii),  the 
Department  will  direct  the  U.S.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  in  the  countervailing  duty 
investigation  on  December  19, 1991, 
which  is  120  days  from  the  date  of 
publication  of  the  preliminary 
determination  in  the  countervailing  duty 
investigation.  No  cash  deposits  or  bonds 
for  potential  countervailing  duties  will 
be  required  for  merchandise  which 
enters  on  or  after  December  19, 1991. 
The  suspension  of  liquidation  will  not  be 
resumed  unless  and  until  the 
Department  publishes  a  countervailing 
duty  order.  We  will  also  direct  the  U.S. 
Customs  Service  to  maintain  the 
suspension  of  any  entries  suspended 
between  August  21  and  December  19. 
199Viuitil  the  conclusion  of  this 
investigation. 

PUBUC  COMMENT  In  OUT  preliminary 
determination  we  stated  that,  if 


requested,  a  public  hearing  would  be 
held  on  October  18. 1991.  We  have 
rescheduled  that  public  hearing  for  10 
a.m.  on  December  18, 1991,  at  the  U.S. 
Department  of  Commerce,  room  3708. 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230.  The 
deadlines  for  case  briefs  and  rebuttal 
briefs  are  now  December  2  and 
December  9. 1991,  respectively. 
The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement.  This  notice  is  published 
pursuant  to  section  705(dJ  of  Uie  Act. 

Dated:  August  29, 1991. 
Marjorie  A.  Choriins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-21296  Filed  9-4-91;  8:45  am] 
MUMO  CODE  1S10-OS4I 


President's  Export  Council;  Meeting 

agency:  International  Trade 
Administration,  Conmierce. 

ACTION:  Notice  of  an  open  meeting. 

summary:  The  Export  Promotion 
Resources,  Communications  and 
Marketing  Subcommittee  of  the 
President's  Export  Council  is  holding  a 
meeting  to  review  government  export 
financing  issues  and  export  promotion 
programs.  The  meeting  will  also  include 
discussion  of  the  work  schedules  for 
each  of  the  Subcommittee's  task  forces. 
The  President's  Export  Council  was 
established  on  December  20, 1973,  and 
reconstituted  May  4, 1979,  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade. 

DATES:  September  17, 1991,  from  2  p.m. 
to  4  p.m.. 

ADDRESSES:  Main  Commerce  Building, 
room  4830. 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
Seating  is  limited  and  will  be  on  a  first 
come,  first  serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Aimette  Richard  President's  Export 
Council,  room  3215.  Washington,  DC 
20230. 

Dated:  August  29, 1991. 
Wendy  H.  Smith. 

Staff  Director  and  Executive  Secretry, 
President's  Export  Council. 
[FR  Doc.  91-21297  Filed  9-4-91;  8:45  am] 
StLUNO  COM  3610-OR-H 


National  Technical  information 
Service  Advisory  Board;  Open 
Meeting 

AGENCY:  National  Technical  Information 
Service,  Commerce. 


T* 
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summary:  The  Adviaory  Board  was 
establ^gheJ  by  statute  (Pub.  L  100-519) 
on  October  24, 1988,  and  received  its 
charter  on  September  15, 1989.  Its 
function  is  to  advise  jhe  Secretary  of 
Commerce  and  the  Director  of  the 
National  Technical  liiformation  Service 
on  the  general  policias  and  operations  of 
the  National  Technical  hiformation 
Service  (NTIS),  inducing  policies  in 
connection  with  fees  Bnd  charges  for  its 
services.  | 

TIME,  PLACE,  AND  AQ0IOA:  Third 
Meeting.  September  16-17. 1991.  Held  at 
the  Department  of  Cc  mmerce.  Herbert 
C.  Hoover  Building,  llth  &  Constitution 
Ave.,  room  5029A,  Washingtoa  DC 
20230. 


Time 


Monday,  S*|  tcmbar  16 


9  to  9:30 -. 


D:30to12 

1.30  to  3:30. 


3:30  to  4. 
4:30  to  5:30.. 


1.  Openirg. 
1.1.    V^kxww 


by   Joseph    E. 

)eputy  Dwector  ol  NTtS. 

O  lainnan's  introduction  to 


Clark. 

^s. 

tto 

1.3.  Atfaxion  o<  th«  agenda. 

1.4.  A  bpbon  o<  tfte  report  of 
the  sedond  meeting. 

2.  Rourxiabte  discussion  on  NTIS 
servtca'  to  the  small  txjsmesg 
COfTirmfifTy, 

3.  Stratedic  technicat  development 
itaues.] 

3.1.  A  model  customer-resporv 
sive  dc|cument  service. 

3.2.  Piiiiic  partidpatioa 

3.3.  rioHfTMnary  diacuesion  on 
ol    cecommenda- 


9  to  11. 


11  to  12. 
1:30  to  4 


17 


4  to  5.. 


technical  develapment 
[cqelinued). 

IS  In  relatjon  to  the  Na- 
lesearch  and  Education 

tNOeN). 

iment  of  recommende- 


tiont  on  mod- 
and  development  of 
'/ices. 

larlis   on   tl>e   mission 
and  pi>grar>s  o(  ^^'IS  by  the 
Under  Secretary  tar  Tachnotogy. 
Rot>ert  M.  White. 
4.3.   R^ommendatlons  on  the 


PUBUC  PAimaPATiok  The  meeting  will 

be  open  to  public  participation. 
Approximately  thirty]  minutes  each  day 
will  be  set  aside  for  <  ral  comments  or 
questions  as  indicate  d  in  the  agenda. 
Apprftximately  ten  si  lats  will  be        % 
available  on  a  first-c  )me  first-servetli^ 


"? 


basis.  Any  member  of  the  public  may 
submit  written  comments  concerning  the 
committee's  affairs  at  any  time  before 
and  after  the  meeting.  Ct^iies  erf  ttie 
minutes  of  the  meeting  will  be  available 
within  thirty  days  from  the  address 
given  below. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Suzanne41offman,  National  Technical 
Information  Service,  5285  Port  Royal 
Road-209F.  Springfield,  Virginia  22161. 
Telephone:  (7031  487-4734.  Fax:  (7031 
321-8533. 

Dated:  August  30, 1991. 
loseph  F.  Caponio, 

Director,  National  Technical  Information 
Service.  I 

[PR  Doc.  91-21299  Tiled  9-4-91: 6:45  am] 

BltXtNO  COOC  351«-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adfustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Pakistan 

August  30, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novali,  lotemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  tcvthe 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  informatioh  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPUEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
AgrtCnltwal  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  Categories  339 
and  360  are  being  increased  by 
application  of  swing.  AI^,  special  shift 
is  being  applied  to  Cat^ory  339.  The 
limits  for  Categories  613/614,  636  and 
638/639  are  being  reduced  to  account  for 
the  increases. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  55  FR  53322,  pubHshed  on  December 
28, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  Tl^^plement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

August  30, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  24, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concenu  imports 
of  certain  cotton,  .man-made  Btter.  silk  blend 
and  other  vegetabl^'^ber  textile  products, 
produced  or  manufactthed  in  Pakistan  and 
exported  during  the  twerve-month  period 
which  began  on  )aiuiary  j,  1991  and  extends 
through  December  31, 199^1. 

Effective  on  August  30, 1991,  you  are 
directed  to  amend  further  the  directive  dated 
December  24, 1900  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  ciurent  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

limit' 

Levels  in  Group  1 

339 „.... _..._ 

360 

613/614 

636 

638/639 

884,681  dozen. 
1,545,983  numbers. 
14,787.783  square  meters. 
92,197  dozen. 
215.726  dozen. 

'  The  Itmifs  have  not  been'S^iSeiNp  account  for 
any  imports  exported  after^December  31,  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  ttwt 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely,  , 

Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-21218  Filed  9-4-01:  8:45  am) 
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Estat^WwDMit  of  Import  Uinlts  for 
Certain  Cotton  and  Man-Made  FHMr 
Textile  ProducU  Produced  or 
Manufactured  in  Paidatan 

August  3a  1991. 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

'  '       ™T  —111  I   .  .ii^  ^      ■■    ■  ■ 

EFFECTIVE  DATE:  September  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPlfMENTARV  INFORMATION: 

Authority:  Executive  Order  116S1  of  March 
3, 1972.  a«  amended:  section  204  of  Ae 
Agricuhural  Act  of  1956,  at  amended  (7 
U.S.C.  1854). 

Inasmuch  as  no  agreement  was 
reached  during  recent  consultations  on  a 
mutually  satisfactory  solution  on 
Categories  239  and  617,  the  United 
States  Government  has  decided  to 
control  importa  in  these  categories  for 
the  prorated  period  beginning  on  August 
27, 1991  and  extending  through 
December  31, 1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  27947,  published  on  June  18, 
1991. 

Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  30, 1991. 

Commissioner  of  Customs, 
Department  e^  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  Mm  terms  of 
section  204  of  tlie  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  luly  31. 1986: 
pursuant  to  the  Bilateral  Cotton,  Man-Made 
Fiber.  Silk  Blend  and  Other  Vegetable  Fiber 


Textile  Agreement  ejected  by  excfaaoge  of 
notes  dated  May  20. 1987  and  June  11. 1087, 
as  amended,  between  the  Governments  of  the 
United  States  and  Palcistan:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  at  amended, 
you  are  directed  to  prohibit  effective  on 
September  9, 1991,  entry  into  the  United 
States  for  consumption  and  withdrawal  &ora 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Palcistan  and  exported 
during  the  period  iMginning  on  August  27, 
1991  and  extending  tlirough  December  31. 
1991,  in  excess  of  the  following  resttaint 
limits: 


Criagofy 

RwtrsintUmN' 

239..___ ™_.~.™... 

617 

310.384  totograms. 
3,021,800  squars  nwtars. 

.  ■  Tlw  Kmits  have  not  t>een  adjusted  to  account  lor 
any  imports  exported  altar  August  26,  1991. 

Imports  charged  to  the  category  limits  for 
the  period  May  29, 1991  through  August  26, 
1991  shall  be  diarged  against  the  levds  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  hmits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

For  the  import  period  May  29, 1991  tlirou^ 
June  19. 1991.  yon  are  directed  to  charge  30 
l(ilograms  to  the  limit  established  for 
Category  239  in  the  directive  dated  June  13, 
1991.  There  are  no  charges  to  be  made  to 
Category  617  for  this  import  period. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  far  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-21219  Filed  9-4-81: 8:45  am] 
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Estabiishnnent  of  an  Import  Limit  for 
Certain  Cotton  TextHe  Products 
Produced  or  Manufactured  in  Pananui 

August  28. 1991. 

aqency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit 

EFFECTIVE  DATE:  September  5, 1991. 
FOR  FURTMER  MFORMATtON  CONTACT:  |. 

Nicole  Bivens  CoUinson,  International 


Trade-^>ecialist  Office  of  Textiles  and^ 
Apparel,  U.S.  Department  of  Conuneroe 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  56e-58ia  For  information  on 
embargoes  (md  quota  re-openings,  call 
(202)  377-3715.  For  information  on  calls 
for  which  consultations  have  been 
requested,  call  (202)  377-3740. 

SUPPt^MENTARY  INFORMATION: 

Autfaoclty:  Execative  Order  11661  of  March 
3, 1972.  as  amended:  section  204  of  tha 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  recent  consultations  held 
between  the  Governments  of  the  United 
States  and  Panama  have  not  resulted  in 
a  mutually  satisfactory  solution  on 
Categories  347/348.  the  United  States 
Government  has  decided  to  control 
imports  in  these  categories  for  the 
twelve-month  period  which  began  on 
January  31, 1991  and  extends  through 
January  sa  1992. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  347/348.  Should  such  a 
sobtion  be  reached  in  further 
consultations  with  the  Government  of 
Panama,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  7344,  published  on  February 
22, 1991. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  ImpI— tiHnn  of  Textila 

Agreements 
August  26. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1654):  and  in  accordance 
with  tlie  provisions  of  Executive  Order  11651 
of  March  S,  1972.  as  amended,  you  are 
directed  to  prohibit  effective  on  Septemi>er  5, 
1991.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Categories  347/348,  produced  or 
manufactured  in  Panama  and  exported  during 
the  period  beginning  on  January  31, 1991  and 
extending  through  {anuary  3a  1902.  in  excess 
of  350.092  dozen '. 


■  The  Umll  Iim  not  twan  •diust«<i  to  accooni  for 
any  import*  exported  after  January  3a  1991. 
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Textile  products 
which  have  been  ex 
States  prior  to  januak? 
subject  to  the  limit 
directive. 

Textile  products  ii 
which  have  been 
of  the  U.S.  Customs 
provisions  of  19  U.: 
1484(a)(1)(A)  prior 
directive  shall  not  bi 
directive. 

For  the  import 
through  June  30, 199 
charge  the  following 
established  in  this  d 


Categories  347/348 
I  lorted  to  the  United 
,  31. 1991  shall  not  be 
tablished  in  this 


I  rel: 


f.S.C, 


■t( 


Categories  347/348 

ased  from  the  custody 

service  under  the 

.  1448(b)  or 

the  effective  date  of  this 

denied  entry  under  this 


I  per  od 


Category 


347- 
348„ 


ifori  ig 


Also,  the  moni 
347/348  shall  be  retained 
limit. 

In  carrying  out  th« 
Commissioner  of  Cu  jtoms 
entry  into  the  Unitec 
to  include  entry  for 
Commonwealth  of 

The  Committee 
Textile  Agreements 
action  falls  within 
exception  of  the  nil^mak 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 


ifo' 


tie 


Acting  Chairman,  C^mw. 
Implementation  oj 
(FR  Doc.  91-21089 
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January  31, 1991 
you  are  directed  to 
amounts  to  the  limit 
rectivs: 


Amount  to  be  ctwrged 


90.696  dozea 
53,779  dozen. 


data  for  Categories 
and  charged4P  the 

above  directions,  the 
should  construe 
States  for  consumption 
I  :onsumption  into  the 
Fiierto  Rico. 

the  Implementation  of 
las  determined  that  this 
foreign  affairs 
ing  provisions  of  5 


itteeforthe 
>f  T}Bxlile  Agreements. 
Filed  9-4-91;  8:45  am) 


DEPARTMENT  01  ■  DEFENSE 

Office  of  the  Sec  retary 

Defense  Environi  nental  Response 
Task  Force;  Meefing 


eby  ] 

De  ense '. 

F(  irce. 


summary:  Pursuant 
463,  notice  is  hen 
meeting  of  the 
Response  Task 
the  meeting  is  to 
to  the  improvement 
coordination  of 
actions  at  militarr 
scheduled  for  clo  \ 
Law  100-526.  The 
consider  consol 
of  current  practic; 
actions  and  consider 
regarding  change  t 


the  Assistant 

se  [Production  and 


agency:  Office  oi 

Secretary  of  Defe  i 

Logistics). 

action:  Notice  oflbusiness  meeting. 


to  Public  Law  92- 
given  of  a  business 

Environmental 
.  The  purpose  of 
I  lonsider  issues  related 

of  interagency 
environmental  response 
installations 
ure  pursuant  to  Public 
Task  Force  will  also 
i(]ation  and  streamlining 
s  with  respect  to  such 
recommendations 
to  existing  laws. 


regulations,  and  administrative  policies. 
-Jhe  business  meeting  will  be  open  to  the 
^vi^lic. 

dates:  September  27, 1991.  9  a.m.-4  p.m. 
ADDRESSES:  1616  P  Street,  NW., 
Washington.  DC.  20036.  Thomas  L 
Kimball  Conference  Center. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Kevin  Doxey.  Task  Force  Executive 
Director,  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Environment), 
suite  206, 400  Army-Navy  Drive, 
Arlington,  VA  22202-2884,  telephone 
(703)  695-7007. 

Dated:  August  30, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-21240  Filed  9-4-91;  8:45  am] 

BHJJNQ  COOC  M10-01-II 

Department  of  the  Air  Force 

Record  of  Decision  for  Disposal  and 
Reuse  of  Pease  AFB,  New  Hampshire 

On  August  20, 1991  the  Air  Force 
issued  the  Record  of  Decision  for  the 
Disposal  of  Pease  AFB,  New  Hampshire. 

This  Record  of  Decision  documents 
the  Air  Force's  decisions  for  disposal  of 
Pease  AFB  based  upon  review  and 
consideration  of  the  environmental 
impacts  identified  in  the  Final 
Environmental  Impact  Statement,  dated 
June  1991. 

The  Record  of  Deci«ion  discusses  how 
the  property  will  be  divided  into  parcels 
for  disposal,  what  organization  or 
agency  will  receive  each  parcel  and  how 
each  parcel  will  be  conveyed  or 
transferred. 

Questions  regarding  this  Record  of 
Decision  should  be  directed  to:  Air 
Force  Public  Affairs,  room  5C875, 
Pentagon,  Washington,  DC  20330. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liasion  Officer. 
[FR  Doc.  91-21180  Filed  9-^-91;  8:45  am) 
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Department  of  the  Army 

Availability  of  Final  Environmental 
Impact  Statement  Base  Realignment 
and  Closures.  Fort  Belvoir,  VA 

agency:  U.S.  Army,  Department  of 

Defense. 

ACTION:  Notice  of  availability  of  the 

Final  Environmental  Impact  Statement 

for  the  Comprehensive  Base 

Realignment/Closure  and  Fort  Belvoir 

Development. 

summary:  On  December  29, 1988,  the 


Defense  Secretary's  Commission  on 
Base  Realignment  and  Closure 
recommended  that  Cameron  Station  be 
closed  and  the  major  activities  relocated 
to  Fort  Belvoir,  Virginia;  elements  of  the 
Criminal  Investigation  Command  at  Fort 
Holabird  and  Fort  Meade,  Maryland,  be 
consolidated  at  Fort  Belvoir;  the 
corrosion  prevention  and  control  related 
research  at  the  Army  Materials 
Technology  Laboratory  (AMTL), 
Massachusetts,  be  relocated  to  Fort 
Belvoin  and  the  Information  Systems 
Command  activity  at  Fort  Belvoir  be 
realigned  to  Fort  Devens, 
Massachusetts. 

This  Final  Environmental  Impact 
Statement  (EIS)  considers  the  impact  of 
the  commission's  recommendations  on 
Cameron  Station  and  Fort  Belvoir  and 
the  associated  impacts  of  minor 
relocations  to  Fort  Myer  and  Fort 
McNair.  The  proposed  Fort  Belvoir  " 
Engineer  Proving  Ground  public/private 
development  is  included  to  provide  a 
cumulative  perspective;  however,  a 
separate  and  complete  National 
Environmental  Policy  Act  (NEPA) 
analysis  is  being  developed  for  that 
project.  Actions  proposed  in  the  initial 
announcement  of  this  EIS  which  are  no 
longer  under  consideration  include  new 
construction  for  Headquarters,  U.S. 
Army  Materiel  Command  and 
Headquarters,  U.S.  Army  Corps  of 
Engineers  at  Fort  Belvoir,  and 
redevelopment  by  General  Services 
Administration  of  a  70-acre  parcel  of 
land  in  Franconia  near  Springfield. 
Virginia.  The  impacts  of  the 
Commission's  recommendation  at  Fort 
Holabird,  Fort  Meade,  AMTL,  and  Fort 
Devens  are  being  addressed  in  other 
NEPA  analyses. 

No  significant  environmental  or 
human  health  effects  are  expected  from 
actions  at  Cameron  Station,  Fort  Myer 
and  Fort  McNair.  Socioeconomic  effects 
are  minimal  because  the  majority  of  the 
realigned  personnel  are  neither  entering 
nor  leaving  the  study  region. 

The  most  significant  effects  on  Fort 
Belvoir  are  an  increase  in  traffic 
volumes  and  potential  changes  in 
commuter  patterns.  The  Department  of 
the  Army  is  working  with  the  local 
community  to  develop  a  plan  to  lessen 
these  impacts. 

The  public  comment  period  for  this 
Final  EIS  concludes  on  23  September, 
1991.  A  copy  of  the  Final  EIS  may  be 
obtained  by  contacting  Mr.  Keith  Harris, 
(301)  962-4999,  or  writing  to 
Commander,  U.S.  Army  Corps  of 
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Engineers.  Baltimore  District  P.O.  Box 

171S,  Baitimore,  Maryland  21203. 

Lewis  D.  Waller, 

Deputy  Assistant  Secretary  of  the  Army. 

(Environment,  Safety  and  Occupational 

Heaithf  OASA  (IJ^E). 

[FR  Doc  91-21181  Filed  B-4-91;  8:4S  am] 
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DEPARTMENT  OF  EDUCATION 

National  Council  on  Education 
Standards  and  Testing;  Meeting 

AQENCV:  National  Council  on  Education 
Standards  and  Testing:  Education. 

ACTION:  Notice  of  meeting. 

SUINMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Council  on 
Education  Standards  and  Testing.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act. 

DATE  AND  TIME:  September  23, 1991  from 
approximately  9:30  a.m.  to  4:30  p.m. 

ADOflESSES:  Raybum  House  Office 
Building,  Independence  Avenue  and 
South  Capitol  Street.  SW.,  room  2175. 

FOR  FURTHER  INFORMATION,  CONTACT: 

David  Stevenson,  1850  M  Street  NW., 
suite  1050,  Washington,  DC  20036. 
Telephone:  (202)  632-1032. 

SUPPLEMENTARY  MFORMATION:  The 

National  Council  on  Education 
Standards  and  Testing  is  established 
under  section  403  of  the  Education 
Council  Act  of  1991  (20  U.S.C.  1221-1 
note).  The  Council  is  established  to 
provide  advice  on  whether  suitable 
specific  education  standards  should  and 
can  be  established  and  whether  an 
appropriate  system  of  voluntary 
naikipal  tests  or  examinations  should 
"THnacan  be  established. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  agenda  is  likely  to 
include  discussions  on  assessment, 
model  Atate  assessment  systems,  and 
the  National  Assessment  of  Educational 
Progress  (NAEP). 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Council  1850  M  Street.  NW.,  suite  1050, 
Washiagtoa.  DC  20036  from  the  hours  of 
9  a.m.  to  4  p.m. 
Diane  Ravitek, 

Atsistant  Secretary,  Office  of  Educational 
Reeearch  and  Improvement  US  Department 
ofEducattoa. 
(FR  Doc.  91-21291  Filed  0^«-ei:  8:45  aiq] 
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Fund  for  the  Improvement  and 
Reform  of  SctM>ols  and  Teaching 

AQENCv:  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teaching  Board. 
action:  Notice  of  an  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  an  open  meeting 
of  the  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teaching  Board. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  section  10(aK2)  of  ^e 
Federal  Advisory  Committee  Act. 
DATES  AND  TIMES:  September  19, 1991, 9 
am-5  pm.;  September  20, 1991, 9  8m-12 
noon. 

ADDRESSES:  Quality  Hotel,  Capitol  Hill, 
Executive  Room,  415  New  Jersey 
Avenue,  NW.,  Washington,  DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Hill,  Fund  for  the  Improvement 
and  Reform  of  Schools  and  Teaching, 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue,  NW.,  room  522, 
Washington,  DC  20206-5524.  (202)  219- 
1496. 

SUPPLEMENTARY  INFORMATION:  The 
Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching  (FIRST)  Board 
was  established  under  section  3231  of 
the  Hawldns-Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1988  (Pub.  L  100-297). 
The  Board  was  established  to  advise  the 
Secretary  concerning  developments  in 
education  that  merit  his  attention: 
identify  promising  initiatives  to  be 
supported  under  the  authorizing 
legislation;  and  advise  the  Secretary  and 
the  Director  of  the  Fund  on  the  selection 
of  projects  under  consideration  for 
support,  and  on  planning  documents, 
guidelines  and  procedures  for  grant 
competitions  carried  out  by  the  Fund. 

The  meeting  of  tiie  FIRST  Board  is 
open  to  the  public.  On  September  19,  the 
Board  will  introduce  its  Board  members 
and  approve  the  minutes  from  the  June 
meeting.  Presentations  will  be  made  to 
update  the  Board  on  current  FIRST 
funded  projects  and  past  project 
dissemination  to  be  followed  by  a  brief 
Board  discussion.  The  Board  will  also 
discuss  their  1992  priorities  and  how 
they  relate  to  the  National  Education 
Goals. 

On  September  20,  the  agenda  includes 
a  status  report  on  new  Board 
nominations  along  with  a  discussion  of 
the  1991  Report  to  Congress.  The 
meeting  will  conclude  with  a  discussion 
on  the  upcoming  agenda  and  a  date  for 
the  next  Board  meeting. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 


public  inspection  at  the  office  of  the 
Fund  for  the  Improvement  and  Refonn 
of  Schools  and  Teaching,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW..  room  522. 
Washingtoa  DC  20208-5524,  (202)  219- 
1496  &om  the  hours  of  8:30  am  to  S  pm. 

Dated:  August  90. 1991. 
Diane  Ravitcli, 

Assistant  Secretary  for  Educational  Re$ean:h 
and  improvement 
[FR  Doc.  91-21251  Filed  9-4-91:  &45  am] 
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DEPARTMENT  OF  Ef4ERQy 

Financial  Atalstance  Award;  Intent  To 
Award  a  Grant  to  East  West  Center- 
Resource  Systems  Institute 

AOENCY:  Department  of  Energy. 
ACnON:  Notice  of  noncompetitive 

financial  assistance. 

: 

summary:  The  Department  of  Energr 
(DOE)  announces  that  pursuant  to  10 
CFR  e00.7(b)(2)(i)(B),  it  U  making  a 
fmancial  assistance  award  under  Grant 
Number  DE-FG01-eiIEll052  to  the  East- 
West  Center,  Resource  Systems 
Institute,  to  assist  in  the  "Pacific  Islands' 
Energy  Security  Project" 
SCOPE:  This  grant  will  aid  in  providing 
funding  in  the  amount  of  $300,880  to 
ctmtribute  to  regional  energy  security 
through  enhancing  DOE's  knowledge  of 
the  energy  security  issues  and  options  in 
the  Pacific  Island  nations,  and  through 
improving  their  planning  and 
management  capabilities.  The 
knowledge  gained  is  essential  to  our 
ability  to  assess  current  trends  in  the 
region,  and  their  impUcations  for  U.S. 
energy  and  national  interests  and  to 
identify  opportunities  for  U.S.  industry. 
The  DOE  and  the  East-West  Center  are 
cost-sharing  this  grant.  The  DOE  will 
provide  funding  in  the  amount  of 
$178,554  and  die  East- West  Center  will 
provide  $122,306. 

The  purpose  of  this  project  is  to 
provide  assistance  to  the  East-West 
Center  to  undertake  a  research  project 
on  energy  security  issues  affecting  tiie 
Pacific  Islands  for  three  jrears.  lliese 
studies  in  conjunction  with  earlier 
grants,  will  provide  a  comprehensive 
picture  of  the  current  and  futiue  state  of 
the  energy  market  in  the  Pacific  islands 
Region. 

The  overall  objective  at  the  project  is 
to:  (1)  Assess  energy  secority  issues  and 
options  in  the  Pacific  islands:  (2) 
improve  energy  planning  and 
management  capabilities  in  the  region; 
and  (3)  provide  analyses  of  the 
implications  for  the  islands's  energy 
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suDply  of  key  glol  al  developments.  The 
undertaking  shoul  1  reveal  opportunities 
for  U.S.  exports  ol  energy  technology 
and  services:  provide  an  assessment  on 
the  role  of  govemi  nent  policies;  and 
their  impact  on  en  ergy  resource 
development  and  >nergy  trade;  assess 
critical  issues  thai  concern 
developments  in  t  le  region's  energy 
trade  patterns  tha :  could  impact  the  U.S. 
energy  situation  a  id  U.S.  policies.  The 
results  of  the  rese  irch  are  to  provide  an 
integrated  view  ol  energy  sources, 
energy  policies,  and  energy  planning  in 
the  target  countrie  s. 

This  assessmen  of  energy  security 
issues  and  option:  for  the  region, 
together  with  the  I  raining  a^orded 
island  nations'  eni  irgy  officials  in  the 
use  of  energy  plan  ring  models,  will 
result  in  a  signific  mt  enhancement  of 
the  DOE's  awaren  ess  concerning  the 
regional  energy  security  issues.  These 
will  also  contribule  to  regional  energy 
security,  through  j  roviding  island 
energy  policy  mai  ers  with  an  enhanced 
capability  to  assei  s  and  unplement  key 
policy  decisions.  1 1  addition,  through 
support  of  the  Pac  fie  Islands  Energy 
Security  Project,  t  le  DOE's  abihty  to 
establish  and/or  i  laintain  positive 
communication  w  th  the  islands'  region 
will  be  greatly  enlianced. 
EDOIBIUTY:  Eligib  lity  for  this  award  is 
being  limited  to  tl:  e  East- West  Center  in 
order  to  provide  s  itisfactory  completion 
of  the  project  pur;  uant  to  10  CFR 
600.7(b)(2)(i)(B).  T  le  DOE  knows  of  no 
entity  which  is  co  iducting  or  planning  to 
conduct  such  a  sti  idy.  The  East-West 
Center  is  a  nation  al  non-proHt  research 
and  educational  organization.  The  East 
West  Center  has  leen  a  focal  point  for 
Pacific  Island  nat:  ons'  energy  studies 
and  consultative  j  roups.  One 
consultative  grouj  >  is  composed  of 
members  of  fourti  en  nations  which  meet 
annually  to  discus  s  issues  of  mutual 
interest.  The  East  West  center's 
familiarity  with  P  icific  islands'  energy 
needs,  their  key  e  lergy  decision  makers, 
and  the  regional  e  nergy  industry  assures 
a  critical  contribu  tion  to  improving  U.S. 
understanding  of  he  relevant  energy 
security  issues,  aid  U.S.  trade 
opportunities  in  t  le  energy  section. 

The  East-West  Center  is  viewed  by 
the  Pacific  region  as  a  center  for  studies 
in  the  region,  and  have  gained  the 
respect  and  coopc  ration  of  these 
countries.  This  gr  mt  is  unique  in  that  it's 
aim.ed  directly  as  addressing  the 
security  issues  of  the  Pacific  Island 
nations,  that  will  le  able  to  access  the 
highest  level  of  ei  ergy  decision  making 
in  the  Pacific  Isla  ids.  It  has  been 
determined  that  t  lis  project  has  high 
technical  merit  re  iresenting  an 


innovative  and  novel  idea  that  has 
strong  possibilities  of  allowing  for  future 
reductions  and  additions  to  the  national 
energy  resources. 

The  term  of  the  grant  is  for  thirty-six 
(36)  months  form  the  effective  date  of 
award. 
FOR  FURTHER  INFORMATION  CONTRACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Usa  Tillman.  PR-322.1, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 
Thomas  S.  Keefe. 

Director,  Contract  Operations  Division  "B" 
Office  of  Placement  and  Administration. 
(FR  Doc.  91-21278  Filed  9-*-91;  8:45  am] 

BILUfM  COOE  MSO-OI-M 


Noncompetitive  Financial  Assistance 
Grant 

agency:  U.S.  Department  of  Energy 

(DOE). 

action:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy,  Field  Office,  Idaho  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR 
600.7(b)(2)(i)(C)  it  intends  to  award  a 
noncompetitive  financial  assistance 
Grant  to  the  State  of  Idaho,  Department 
of  Health  and  Welfare,  Boise,  Idaho. 
The  purpose  of  this  grant  is  to  fund 
performance  of  state  responsibilities 
under  an  Interagency  Agreement  (lAG) 
imder  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  * 

FOR  FURTHER  INFORMATION  CONTACT 
Ginger  Sandwina,  U.S.  Department  of 
Energy,  DOE  Field  Office,  Idaho,  785 
DOE  Place  MS  1129,  Idaho  Falls.  Idaho 
83402.  208/526-^98. 
SUPPLEMENTARY  INFORMATION:  The 

Statutory  authorities  for  the  proposed 
award  is  42  U.S.C.  et  seq..  Atomic 
Energy  Act  of  1954.  as  amended  and 
Public  Law  95-41,  Department  of  Energy 
Organization  Act.  The  applicant  is  a  unit 
of  government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  witiiin  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  8up)port  to  another 
entity.  The  goals  of  Uie  proposed 
activities  are  in  direct  support  of 
charting  a  new  course  for  DOE  toward 
full  accountability  in  the  areas  of 
environmental  protection  and  public 
health  and  safety  and  compliance  with 
CERCLA  subsequent  to  the  Idaho 
National  Engineering  Laboratory  (INEL) 
being  listed  on  the  National  Priorities 
List  in  1989.  The  agreement  is  expected 


to  be  beneficial  in  building  public 
confidence  in  DOE  programs  through  the 
State  and  Environmental  Protection 
Agency  regulation  of  the  INEL 
Environmental  Restoration  and  Waste 
Management  program.  The  anticipated 
grant  will  cover  an  award  period  of  two 
and  one-half  (2Vi)  years  and  carry  the 
activity  through  calendar  year  1994.  The 
total  cost  for  each  year  is  estimated  to 
be  approximately  $1,500,000.00.  The 
total  cost  of  the  project  is  estimated  at 
$3,900,000.00. 

Issued  August  26, 1991. 
Dolores  I.  Ferri, 

Director,  Contracts  Management  Division. 
(FR  Doc.  91-21279  Filed  9-4-91;  8:45  am] 

BILUNO  COOE  MSO-OI-M 


Morgantown  Energy  Teciinology 
Center  Cooperative  Agreement; 
Financial  Assistance  Award  to  Iowa 
State  University 

agency:  Morgantown  Energy 
Technology  Center,  Department  of 
Energy  (DOE). 

action:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  a  Cooperative 
Agreement  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.14(e)(1)  the 
DOE,  Morgantown  Energy  Technology 
Center  gives  notice  of  its  plans  to  award 
a  36-month  Cooperative  Agreement  to 
Iowa  State  University,  209  Beardshear 
Hall.  Ames,  Iowa  50011.  with  an 
associated  budget  of  approximately 
$295,780. 

FOR  FURTHER  INFORMATION  CONTACT 
Beverly  J.  Harness,  1-07,  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box  880, 
Morgantown.  West  Virginia  26507-0880. 
Telephone:  (304)  291-4089,  Procurement 
Request  No.  21-91MC28081.000. 

8UPPIXMENTARY  INFORMATION:  The 

pending  award  Is  based  on  an 
unsolicited  application  for  a  research 
project  to  perform  in-situ  evaluation  of 
coal  and  sorbent  properties.  The  results 
of  the  research  project  could  provide 
significant  savings  in  feedstock 
characterization  costs  and  more 
dependable  characterization  data,  since 
data  v/ill  be  taken  online  from  power- 
generating  boilers  at  normal  operating 
conditions. 

In  view  of  the  unique,  online  approach 
proposed  to  be  performed  and  the  well- 
equipped  laboratories  and  an  industrial- 
size  FBC  available  at  Iowa  State 
University  to  be  allocated  to  this 
reasearch  project,  it  has  been 
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determined  that  it  is  appropriate  to 
award  this  Cooperative  A^ement  to 
Iowa  State  University  on  an  unsolicited 
basis. 

Issued:  August  28, 1991. 
Louie  L  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  91-21260  Filed  9-4-01;  8:45  am] 
WLUMO  COM  •4i»-01-M 


Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  Louisiana 
Department  of  Natural  Resources 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

summary:  The  Department  of  Energy 
(DOE]  announces  that  pursuant  to  10 
CFR  600.7(b)(2)  (ii)  and  (iii).  it  is  malting 
a  fmancial  assistance  award  under 
Grant  Number  DE-FG01-01IE11045  to 
provide  funds  to  the  Louisiana 
Department  of  Natural  Resources, 
Energy  Division,  to  plan  and  conduct  a 
"Pre- Winter  Energy  Assessment 
Conference." 

SCOPK  This  grant  will  aid  in  providing 
funding  in  the  amount  of  $15,964  to 
promote  discussion  in  the  public  domain 
regarding  current  and  projected  levels  of 
fuels  supplies  and  development  and 
implementation  of  strategies  to  improve 
the  status  of  Federal/State  collaboration 
in  energy  emergency  preparedness 
planning  and  response.  This  information 
is  essential  because  this  conference  will 
focus  on  the  relationship  between 
Federal  and  State  organizations  prior  to 
and  during  energy  emergencies;  file 
development  of  a  range  of  options  to 
improve  effectiveness  of  government 
responses  through  cooperative  process 
and  to  develop  strategies  to  implement 
recommended  options. 

This  information  is  essential  in 
enriching  DOE's  ability  to  assess  £urrent 
trends  and  their  implications  for  U.S. 
energy  and  national  interests  and  to 
identify  opportunities  for  the  U.S. 
industry. 

The  DOE  and  the  Louisiana 
Department  of  Natural  Resources  are 
cost-sharing  this  grant.  The  DOE  will 
provide  funding  in  the  amount  of  $14,964 
and  the  Louisiana  Department  of 
Natural  Resources  will  provide  in-kind 
services  of  $1,000. 

The  purpose  of  this  project  is  a 
conference  grant  to  the  Louisiana 
Department  of  Natural  Resources  to 
plan  and  conduct  a  pre-winter 
conference  on  October  15. 1991,  in  New 
Orleans.  Louisiana.  This  conference  is 
one  of  a  series  of  energy  assessment 


conferences  held  semi-annually  at  the 
direction  of  the  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies.  This  conference  is  to 
exchange  information  with  Federal, 
State  and  industry  representatives  on 
the  1991  winter  fuel  outlook  for  heating 
oil,  propane  and  electricity  to  promote 
effective  energy  emergency  planning 
and  response  coordination. 

The  overall  objective  is  to  provide 
information  on  the  1991  winter  fuel 
supply  outlook  for  heating  oil,  propane, 
and  natural  gas  and  electricity,  and 
discuss  possible  response  options  to 
potential  problems. 

The  Office  of  Energy  Emergencies 
promotes  communication  and 
coordination  of  energy  emergency 
preparedness  activities  between  other 
Federal  agencies.  States  and  industry.    . 
Information  exchanged  during  this 
conference  will  assist  these  entities  on 
energy  matters  during  the  upcoming 
winter. 

CLIOIBIUTY:  Eligibility  for  this  award  is 
being  limited  to  the  Louisiana 
Department  of  Natural  Resources  in 
order  to  provide  satisfactory  completion 
of  the  project  pursuant  to  10  CFR 
600(b)(2)fi)(D).  The  DOE  knows  of  no 
entity  which  is  conducting  or  planning  to 
conduct  such  an  activity.  The  grantee 
has  unique  and  exclusive  domestic 
capability  in  that  the  grantee  has  unique 
technical  expertise  regarding  the 
complex  energy  infrastructure  from  a 
State,  regional  and  national  perspective 
as  well  as  the  dynamics  of  energy 
markets  including  supply,  demand,  price 
and  production  issues  which  are  the 
subject  of  this  conference.  Through  this 
effort,  the  proposed  grantee  has 
exhibited  a  unique  sensibility  to  a  wide 
range  of  energy  emergency 
preparedr.i  ,s  issues  and  the  Federal/ 
State  interiace  to  implement  these 
programs. 

The  value  of  this  activity  to  the  DOE 
is  enhanced  by  the  participation  of 
Louisiana's  Department  of  Natural 
Resources.  Their  close  relationship  with 
Federal  agencies.  State  energy  offices 
and  related  associations,  and  industry 
combined  with  their  extensive 
experience  with  energy  preparedness 
planning  and  response  places  them  in  a 
unique  position  to  perform  this  work.  In 
addition,  the  proposed  grantee  has 
successfully  planned  and  conducted 
similar  conferences  in  the  past. 
Assistance  was  requested  from  the 
Louisiana  Department  of  Natural 
Resources  to  organize  and  hold  the  1991 
Pre-Winter  Energy  Assessment 
Conference  to  coincide  with  the  Fall 
Meeting  of  the  National  Association  of 
State  Energy  OfHcials  (NASEO)  in  New 


Orleans  on  October  14  and  15, 1991.  By 
co-locating  these  conferences  during  tho 
same  period  travel  costs  for  State 
representatives  are  minimized  and 
ensures  greater  participation. 

It  has  been  determined  that  this 
activity  has  high  technical  merit 
representing  an  innovative  and  novel 
idea  that  has  strong  possibilities  of 
allowing  for  future  reductions  and 
additions  to  the  national  energy 
resources  and  would  enhance  the  public 
benefits  to  be  derived. 

The  term  of  the  grant  is  for  four  (4) 
nfbnths  from  the  effective  date  of  award. 

POR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Ms.  Lisa  G.  Tillman,  PR-322.1. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
Thomas  S.  Kaefe, 

Director,  Operations  Division  "B" Office  of 

Placement  and  Administration. 

[FR  Doc.  91-21281  Filed  9-4-91;  8:45  am]  <L 

•ILUNO  COOC  •410-ei-li  J 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

aoency:  Energy  Information 
Administration,  DOE. 

action:  Notice  of  request  submitted  for 
review  by  the  Offlce  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  0MB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,.e'g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
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public;  (9)  An  estimtte  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annuallj;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annttal  respondent 
burden;  and  (13)  A I  irief  abstract 
describing  the  prop(  ised  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publicatii  in  of  this  notice.  If 
you  anticipate  that ;  'ou  will  be 
submitting  commen  s  but  find  it  difficult 
to  do  so  within  the  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  listed  below  of  your 
intention  to  do  so  a;  soon  as  possible. 
The  Desk  Officer  m(  ly  be  telephoned  at 
(202)  39&-3064.  (Alsd.  please  notify  the 
EIA  contact  listed  b;low.) 
ADDRESSES:  Addres  i  comments  to  the 
Department  of  Ener;  y  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Minagement  and 
Budget.  726  JacksonlPlace  NW., 
Washington,  DC  201 03.  (Comments 
should  also  be  addr  !ssed  to  the  Office 
of  Statistical  Stands  rds  at  the  address 
below.) 

FOR  FUfTTHER  INFORMATIOM  AMD  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  ]ay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73).  forrestal  Building, 
U.S.  Department  of  energy,  Washington, 
DC  20585.  Mr.  Cassc  Iberry  may  be 
telephoned  at  (202)  1  i86-2171. 
SUPPLEMENTARY  INF  3RMAT10N:  The 
energy  information  i  ollection  submitted 
to  OMB  for  review  \  las: 

1.  Energy  Informa  ion  Administration. 

2.  EIA-176, 191, 1«  IS,  627,  857.  and 
857S. 

3. 1905-0175. 

4.  Natural  Gas  Pre  gram  Package. 

5.  Revision — EIA  s  submitting  this 
request  to  OMB  bee  luse  it  proposes  to 
change  the  current  c  onfidentiality 
provisions  for  Form  ElA-191.  i.e..  data 
submitted  on  this  fo  Tn^will  no  longer  be 
considered  to  be  coi  ifidential  (the 
submission  addressi  !S  the  concerns 
raised  as  a  result  of  an  earlier  request 
for  public  comment-  -see  56  FR 1383). 
The  confidentiality  irovisions  on  Forms 
EIA-191S.  857,  and  1 157S  are  also  being 
modified  to  indicate  that  data  collected 
on  these  forms  may  De  provided,  upon 
request,  to  other  Fe<  eral  departments, 
officials,  or  agenciei  for  their  official 
use.  (No  additional  changes  are  being 
proposed  to  the  othi  r  forms  in  this 
program  nor  is  any  i  equest  being 
proposed  at  this  timj  to  extend  any  of 
these  forms  beyond  the  currently 
approved  date  of  December  31, 1993.) 

6.  Weekly,  Monthly,  Quarterly, 
Annually. 

7.  Mandatory. 


»mVl 


8.  State  or  local  governments, 
Businesses  or  other  for  profit,  sm) 
businesses  or  organizations. 

9.  2,315  respondents. 

10.  3.5  responses  per  respondent 
11. 5.4  hours  per  response. 

12.  43.179  hours. 

13.  The  Natural  Gas  Program  Package 
forms  collect  production,  processing, 
transmission,  storage,  consumption,  and 
price  data.  The  data  are  used  to  address 
significant  energy  industry  issues.  Data 
from  these  forms  are  published  in 
various  EIA  publications.  Respondents 
are  pipeline  companies,  distributors, 
storage  operators,  plant  operators,  and 
State  agencies. 

Statutory  Authority:  Sec  5(a).  5(b).  13(b), 
and  52,  Pub.  L  No.  93-275,  Federal  Energy 
Administration  Act  of  1974.  IS  U.S.C  764(a). 
764(b),  772(b).  and  790a. 

Issued  in  Washingtoa  DC,  August  29, 1991. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards.  Energy 
Information  Administration. 
[FR  Doc  91-21282  Filed  9-4-01;  8:45  am] 

BiLUNQ  COOE  8480-01-M 


Federal  Energy  Regulatory 
Commission 

[Proiect  No.  9222-001  New  York]  ' 

Niagara  Mowtiawfc  Power  Corp.; 
Availability  of  Environmental 
Assessment 

August  28. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  license  for  the  Yaleville 
Hydroelectric  Project,  located  on  the 
Raquette  River  in  St.  Lawrence  County, 
New  York,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  environmental 
impacts  of  the  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  mitigative  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308.  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington,  DC  20426., 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-21195  Filed  »-4-91:  8:45  amj 

BtLUNQ  COOC  (717-01-11 


[Docket  Nos.  CP91-288»^)00,  et  aL] 

Black  Marlin  Pipeline  Co,  et  al^  Natural 
Gas  Certificate  Filings 

August  28, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Black  Marlin  Pipeline  Co. 

[Docket  No.  CP91-2a89-000] 

Take  notice  that  on  August  26, 1991, 
Black  Marlin  Pipeline  Company  (Black 
Marlin).  1400  Smith  Street  P.O.  Box 
1188,  Houston,  Texas  77251-1188.  filed 
in  Docket  No.  CP91-2889-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a  firm 
transportation  service  for  Enron 
Industrial  Natural  Gas  Company,  a 
Hinshaw  pipeline,  under  the  blanket 
certificate  issued  in  Docket  No.  CP89- 
2041-000  piuvuant  to  section  7  of.the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Black  Marlin  states  that  pursuant  to 
an  agreement  dated  June  27, 1991,  under 
its  Rate  Schedule  FTS,  it  proposes  to 
transport  up  to  75,000  MMBtu  per  day 
equivalent  of  natural  gas.  Black  Mariin 
further  states  that  it  would  transport 
29.000  MMBtu  on  an  average  day  and 
27,375,000  MMBtu  annually.  Black 
Marlin  indicates  that  the  gas  would  be 
transported  from  receipt  points  located 
offshore  Texas  to  delivery  points 
located  onshore  Texas. 

Black  Marlin  advises  that  service 
under  §  284.223(a)  commenced  June  28, 
1991,  as  reported  in  Docket  No.  ST91- 
9624-000. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Ca 

[Docket  No.  CPgi-2e85-000] 

Take  notice  that  on  August  23, 1991, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP91-2885-000, 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
two-inch  sales  tap  and  related  facilities 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP89-430-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  the  proposed  sales 
tap  and  related  facilities  would  enable 
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United  to  transport  an  estimated 
average  of  2,160  Mcf  per  day  of  natural 
gas  to  Southern  Industrial  Gas 
Corporation  (SIGC)  for  delivery  to  Bush 
Construction  Plant,  under  United's  ITS 
Rate  Schedule. 

United  further  states  that  it  would 
install  the  tap  and  related  facilities  on 
its  existing  3-inch  Pearl  River  Line. 
Section  12.  Township  8  South.  Range  14 
East,  in  St.  Tammany  Parish,  Louisiana. 
It  is  indicated  that  the  estimated  cost  of 
the  proposed  project  would  be  $12,819.  It 
is  further  indicated  that  SIGC  would 
reimburse  United  for  all  costs  relating  to 
the  construction  of  these  facilities. 

United  states  that  it  would  construct 
and  operate  the  proposed  tap  in 
compliance  with  18  CFR  part  157, 
subpart  F,  and  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers. 

Comment  date:  October  15. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Questar  Pipeline  Co. 

(Docket  No.  CP91-2874-0O0J 

Take  notice  that  on  August  23. 1991. 
Questar  Pipeline  Company  (Questar 
Pipeline).  79  South  State  Street.  Salt 
Lake  City,  Utah  84111,  filed  in  Docket 
No.  CP91-2874-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CER  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Western  Gas  Resources.  Inc., 
a  shipper,  under  the  the  blanket 
certificate  isdued  in  Docket  No.  CP8&- 
650-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Questar  Pipeline  states  that,  pursuant 
to  an  agreement  dated  July  30. 1991. 
under  its  Rate  Schedule  T-2,  it  proposes 
to  transport  up  to  40,000  MMBtu  per  day 
equivalent  of  natural  gas.  Questar 
Pipeline  indicates  that  the  gas  would  be 
transported  from  Colorado,  Utah,  and 
Wyoming,  and  would  be  redelivered  in 
Utah  and  Wyoming.  Questar  Pipeline 
further  indicates  that  it  would  transport 
40,000  MMBtu  on  an  average  day  and 
14,600,000  MMBtu  annually. 

Questar  Pipeline  advises  that  service 
under  S  284.223(a)  commenced  August  1. 
1991.  as  reported  in  Docket  No.  ST91- 
9971-000. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP91-2854-000] 

Take  notice  that  on  August  21. 1991, 
United  States  Pipe  Line  Company 
(United).  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP91- 
2854-000  a  request  pursuant  to 
S9  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon 
Meter  Station  No.  2  which  services  Tlie 
City  of  Denham  Springs,  Louisiana. 
(Denham  Springs)  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  abandon  a  1-inch 
meter  station  used  to  deliver  natural  gas 
to  Denham  Springs  in  East  Baton  Rouge 
Parish.  Louisiana.  It  is  stated  that 
Denham  Springs  has  requested  that 
United  remove  its  meter  at  the  Denham 
Springs  Meter  Station  No.  2.  United 
states  that  Meter  Station  No.  2  is  not 
currently  in  use;  no  change  in  service  is 
proposed;  and  Denham  Springs  would 
continue  to  be  served  by  the  Denham 
Springs  Meter  Station  No.  1.  United 
further  states  that  Denham  Springs  is 
the  only  customer  served  by  the  subject 
meter  station. 

United  estimates  that  removal  costs 
would  be  $3,000  and  salvage  value 
would  amount  to  $1,500. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  El  Paso  Natural  Gas  Co. 

(Docket  No.  CP91-2886-000] 

Take  notice  that  on  August  26, 1991,  EI 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP91-288&-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  MidCon 
Marketing  Corp.,  a  marketer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-433-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Pasd  states  that,  pursuant  to  an 
agreement  dated  May  20, 1991,  under  its 
Rate  Schedule  T-1,  it  proposes  to 
transport  up  to  309,000  MMBtu  per  day 
equivalent  of  natural  gas.  El  Paso  states 
that  it  would  transport  154.500  MMBtu 
on  an  average  day  and  56,392,500 
MMBtu  annually.  El  Paso  further 


indicates  that  the  gas  would  be 
transported  from  any  receipt  point  on  its 
system  and  would  be  redelivered  in 
New  Mexico,  and  Texas,  and  at  the 
borderline  between  the  States  of 
Arizona  and  California. 

El  Paso  advises  that  service  under 
S  284.223(a)  commenced  August  1, 1991, 
as  reported  in  Docket  No.  ST91-9981- 
000. 

Comment  dale:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northwest  Pipeline  Corp. 

(Docket  No.  CP91-2827-O00J 

Take  notice  that  on  August  20, 1991, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP91-2827-000  a  request  pursuant  to 
SS  157.205, 157.211  and  284.223(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  additional  interruptible 
transportation  service  for  the  account  of 
Columbia  Aluminum  Corporation 
(Columbia  Aluminum)  and  to  construct, 
own  and  operate  a  new  delivery  meter 
to  Columbia  Power  Associates 
(Columbia  Power)  pursuant  to  its 
blanket  certificate  issued  in  Docket  No. 
CP86-578  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Northwest  states  that  Columbia 
Power  as  requested  Northwest  to 
construct  and  operate  a  new  delivery 
meter  to  be  located  in  Klickitat  County, 
Washington,  capable  of  delivering  up  to 
66,000  MMBtu  per  day  to  Columbia 
Power's  new  power  generating  station. 
Northwest  indicates  that  the  estimated 
cost  of  the  proposed  meter  station  is 
$354,516. 

Northwest  further  states  that  it 
proposes  to  transport  up  to  a  maximum 
of  65,600  MMBtu  per  day  of  natural  gas 
to  Columbia  Power  pursuant  to 
Northwest's  interruptible  transportation 
agreement,  as  amended,  with  Columbia 
Aluminum.  Northwest  states  that  initial 
average  daily  and  annual  transportation 
volumes  would  be  approximately  45,000 
MMBtu  and  16,425,000  MMBtu. 
respectively. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Williams  Natural  Gas  Co. 

[Docket  No.  CP91-2840-000] 

Take  notice  that  on  August  21, 1991, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP91-2840-000,  a 
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request  pursuant  ta  section  7  of  tbe 
Natural  Gas  Act  and  section  157  of  the 
Commission's  Regulations  for 
permission  and  apiit)val  to  abandon  the 
exchange  of  natural  gas  with  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle), 
all  as  more  fully  set  forth  in  the 
application  which  i^  on  hie  with  the 
Commission  and  oden  to  public 
inspection. 

WNG  states  that  Ion  }une  3a  1980,  it 
entered  into  a  gas  etxchange  agreement 
with  WNG,  as  ametided  November  26, 
1980  and  January  12, 1981  (exchange 
agreement).  WNG  mdicates  that  the  gas 
exchange  service  is  performed  pursuant 
to  Rate  Schedule  X|l9  of  its  FERC  Gas 
Tariff  Original  Voliime  No.  2.  WNG 
states  that  due  to  the  termination/ 
release  of  gas  purchases  made  by 
Panhandle,  Panhancile  has  requested 
that  WNG  terminate  the  exchange 
agreement.  WNG  proposes  that  the 
facilities  installed  to  enable  WNG  and 
Panhandle  to  exch«  nge  gas  remain  in 
place.  WNG  indicates  that  since  there 
.will  be  no  abandonkient  of  facilities, 
there  will  be  no  ad^  'erse  impact  on  the 
environment 

Comment  date:  S  ;ptember  18, 1991,  in 
accordance  with  St  indard  paragraph  F 
at  the  end  of  this  n<  itice. 

8.  Tennessee  Gas  P  peline  Co. 
[Docket  No.  CPgi-28S  S-OOO] 

Take  notice  that  on  August  22, 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  ik  Docket  No.  CP91- 
2858-000  a  request  jpursoant  to 
§  §  157.205  and  284^23  of  the 
Commission's  Regiilations  for 
authorization  to  provide  intemiptible 

-t 


transportation  service  on  behalf  of 
Exxon  Corporation,  a  producer,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000.  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  August 
4, 1989,'  as  amended  on  September  19, 
1989,  it  proposes  to  transport  a 
maximum  daily  quantity  of  70,000 
dekatherms,  an  average  day  quantity  of 
70.000  dekatherms,  and  an  annual 
quantity  of  25,550,000  dekatherms,  and 
that  service  commenced  on  July  15, 1991, 
as  reported  in  Docket  No.  ST91-9797- 
000,  pursuant  to  {  284.223(a)  of  the 
Commission's  Regulations. 

Tennessee  further  states  that  it 
proposes  to  transport  natural  gas  from 
receipt  points  located  offshore 
Louisiana,  and  in  the  states  of 
Louisiana.  Texas,  and  Mississippi,  to 
delivery  points  located  in  the  states  of 
Louisiana,  Texas,  Mississippi,  West 
Virginia,  Pennsylvania,  Tennessee,  New 
York  and  Ohio. 

Tennessee  further  states  that  existing 
facilities  would  be  usedto  provide  this 
transportation  service. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  f9ed) 


CP91-2B69-000 
(S-23-91) 

CP91 -2870-000 
(8-23-91) 

CP91-2671-000 
(8-23-91) 

CP91 -2872-000 
(8-23-91) 

CP91 -2873-000 
(8-23-91) 


>  Offshore  Lo(iiJan4  and  oHahof*  T« 
*  Measured  in  Mcf. 


■  TeimeMee  wa*  aathorized  in  Docket  No.  CP88- 
775-000  to  transport  30.000  dekatherms  of  natnral 
gas.  This  authorizatioo  proposes  to  imptenient  an 
amendment  to  the  transportation  agreement  to 
transport  an  additional  70.000  dekatherms  and  to 
add  receipt  points  located  offshore  and  in  various 
states  and  to  add  deUvery  points  located  in  variooa 
states. 


9.  Natural  Gas  Pipeline  Co.  of  Ametka 
and  Northern  Natural  Gas  Co. 

[Docket  No.  CP91-2a6e^X)a  CP91-2870-000. 
CP91-2871-00a  CP91-2872-00a  and  CP91- 
2873-000) 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street,  Lombard,  Illinois  60148.  and 
Northern  Natural  Gas  Company,  1400 
Smith  Street,  P.O.  Box  1188,  Houston. 
Texas  77251-1188,  (Applicants)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  SS  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP86-582-000  and  Docket  No.  CP86- 
435-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Cqmment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


SNpper  name  (type) 


V.H.C.  Gas  Systems, 
\JP.  (marketer). 

Panda  Resourses.  Inc. 
(marketer). 

Chevron  USA,  hw. 
(pnoducer). 

Sonet  Marketing 
Company  (marketer). 

Calex  Energy,  Inc. 
(marketer). 


Peak  day, 

average  day. 

annual 

MMBtu 


200.000 

50.000 

18,250.000 

100.000 

40,000 

14,600,000 

70,000 

70,000 

25,550,000 

50.000 

20,000 

7.300.000 

•88.457 

66.343 

32.286,805 


Receipt  points' 


Various- 


Various.. 


OK,NM.  TXNE.KS- 
Various — 
OTX. 


Delivery  points 


Various.. 


Various — 


LA.  NE,  TX., 


OTX 


I  ara  tf)own  as  OLA  and  OTX 


7 


Contract  date,  rate 

schedule,  service 

type 


1-22-91,  ITS. 
IrrterrL^jtible. 

3-18-91.  ITS. 
Interruptit)to. 

8-14-91,  FTS,  Firm 


6-20-91.  ITS. 
Interruptible. 

8-1-91.  IT-1. 
Interruptit}le. 


Related  docket 
start  up  date 


ST91-9833.  7-t- 
91. 

ST91-9802.  7-1- 
91. 

ST91-9e31.  7-1- 
91. 

ST91-9602,  6-21- 
91. 

ST91-9979.  6-1- 
91. 
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Standard  Paragraplw 

F.  Any  penon  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NB.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  nnder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
nied  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wilt 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  sub)ect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  (hi  its  own  motion 
believes  that  a  formal  hearing  is 
required,  farther  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR'157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  sifter  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorizatioo  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
linwood  A.lA^atMii.  |r.. 

Acting  Secretary. 

(PR  Doc  Sl-21t98  Fifed  »-4-01;  ft46  am) 

■lUJNa  coot  (TIT-rMI 


[Docket  Na  JD81-08904T  T«ua-10 
AddMonS] 

State  of  Toxas;  Datarminatton 
i/vsigr M ui ly  iiyin  i  uiiiiaiion 

August  28. 1981. 

Take  notice  that  on  August  27, 1991. 
the  Railroad  Connnission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3]  of  the  Commission's 
regulations,  that  a  portion  of  the 
Edwards  Limestone  Formation  located 
in  Webb  County.  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  notice  covers 
approximately  22U)64  acres  in  Webb 
County  and  consists  of  the  N  V^  of  the 
Mrs.  M.M.  Nichols  Survey  #1900.  A-6S7. 
and  all  the  following  surveys:  ^ 


Survey  name  ft  No.  Abstract 

F.  Inocencio  1052 A-TSe 

S.A.  Walcott  978 A-iaa7 

F.  Inocencio  1054 __—>.>....  A-767 

H.  &  O.R.R.  1053 A-331 

B.S.  ft  F.  1055- A-311 

F.  Inocencio  1060 A-789 

F.  hiocencio  954 A-TB* 

S.A  Walcott  1058 A-lBtS 

B.S.  ft  F.  953 „ „ A-30 

S.  »  M.  1067 A-375 

B.S.  &  F.  813 A-34 

S.A.  Walcott  816 A-e43 

Frank  Kelly  952 A-604 

S.  ft  M.  1059 A-378 

B.S.  ft  F.  817 „ A-31 

Mrs.  S.A.  Wolcott  1060 A-797 

I.  ft  GJJJl.R.  1061 A-328 

T.T.R.R.  1083 A-3M 

Hugh  Wallace  1082 A-ai38 

S.A.  Wolcott  1064 A-20M 

H.  ft  OARJt  1965 A-330 

A.  Vidaurri  1066 A-632 

C.  ft  M.R.R.  1377 A-4a 

J.W.  Co.  2179 Ar-64« 

R.L  Brown  360 ...._.  A-3051 

S.  ft  M.  359 A-278 

S.A.  Wolcott  1539 A-605 

R.L  Brown  356 A-3053 

H.  ft  G.N.Rit  395 A-73 

Henry  Spohn  1716 A-528 

A.B.  ft  M.  348 A-11 

H.  ft  GJ4.ILR  355 -. A-79 

W.N.  Young  354 _ A-2518 

G.C.  ft  S.E.R.R.  1967..™ A-549 

A3.  Matthews A-2e41 

N.C.  Schlemmer  1378 _ A-3138 

W.M.  Young A-2S16 

Ist  National  Bank.  Bastrop.  TX  —  Ar-3124 


The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Edwards 
Limestone  Formabon  meets  the 
requirements  of  the  Conmiission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275JS0e.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Wataen,  |r.. 
Acting  Secretary. 

|FR  Doc.  91-21197  Filed  9-4-8U  M5  an) 
BiujNO  coK  vm-n-m 


[Dodwt  Na  TM92-1-C7-0001 

Canyon  Creak  Compraaaion  Co.; 
Proposed  Change  In  FERC  Gas  Tartff 

August  29. 1991. 

Take  notice  that  on  August  26, 1991, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  First 
Revised  Sheet  No.  7  (First  Revised 
Volume  No.  1)  and  First  Revised  Sheet 
No.  5  (First  Revised  Volume  No.  lA)  to 
be  a  part  of  its  FERC  Gas  Tariff,  to  be 
effective  October  1. 1991. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Canyon  to  recover  from  its 
customers  annual  charges  assessed  it  by 
the  Commissian  pursuant  to  part  382  of 
the  Commission's  Regulations.  The  rate 
authorized  by  the  Commission  to  be 
effective  October  1, 1991  is  a  .24<  per 
Mcf 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  October  1, 1991. 

Canyon  states  that  a  copy  of  the  filing 
is  being  mailed  to  Canyon's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Norih  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  9|  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  6. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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ava 


protestants  parties  to 

Any  person  wishing  to 

must  file  a  motion  to 

of  this  filing  are  on  file 

Commission  and  are 

inspection  in  the  Public 

Room. 

Ltnwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  91-21198  Filed  9-)l-91:  6:45  am) 

BILUNQ  COOC  CTir-OI-H 


e  proceeding. 
)ecome  a  party 
in  ervene.  Copies 
Arith  the 
ilable  for  public 
Reference 


(Docket  No.  RP90-8fr-00^] 
MIGC,  Inc.;  Report  of  F  efunds 


cf 


August  29. 1991. 

Take  notice  that  MIGt: 
on  August  14. 1991.  ten(  ered 
with  the  Federal  Energj 
Commission  (Commissi  jn 
Refunds,  made  in  accorp 
provisions  of  article  III 
filed  in  these  proceeding 
by  Commission  Order 

Mice  states  that  on 
made  refunds  to  Weste^ 
Resources,  Inc.  (success  or 
Western  Gas  Processor  i 
amount  of  $262,197.50  p 
$11,646.72,  computed  in 
5  154.67(c)(2)(iii)  of  the 
regulations,  through  Jul; 

Any  person  desiring 
filing  should  file  a  protect 
Federal  Regulatory 
North  Capitol  Street, 
DC  20426,  in  accordanc  i 
the  Commission's  Rules 
Procedure  18  CFR  385 
protests  should  be  filed 
September  6, 1991.  Protests 
considered  by  the 
determining  the  approp:  i 
taken,  but  will  not  servi  i 
protestants  parties  to 
Copies  of  this  filing  are 
Commission  and  are 
inspection. 
Linwood  A.  Wataon,  Jr.. 
Acting  Secretary. 
[FR  Doc.  91-21199  Filed 
BIUJNO  COOC  (717-01-11 


tie 


Inc.  (MIGC) 
for  filing 
Regulatory 

)  its  Report  of 
ance  with  the 
)f  the  Settlement 
and  approved 
June  5, 1991. 
ly  15, 1991,  it 
Gas 

in  interest  of 
,  Ltd.)  in  the 
us  interest  of 
accordance  with 
Commission's 
15, 1991. 
protest  said 
with  the 
825 
.,  Washington, 
with  rule  211  of 
of  Practice  and 

All  such 
on  or  before 
will  be 


to 


Con  mission, 

.N\: 


2.1 


Comi  nission  in 


ate  action  to  be 
to  make 
proceeding, 
on  file  with  the 
avpilable  for  public 


9-  l-Sl:  8:45  am) 


(Docket  No.  RP89-248-M  B] 

Mississippi  River  Transmission  Corp., 
Proposed  Changes  in  fERC  Gas  Tariff 

August  29.  1991. 

Take  notice  that  on  >^ugust  23. 1991 
Mississippi  River  Trans  nission 
Corporation  (MRT)  tendered 
the  tariff  sheets  hsted 
attached  to  the  filing,  to 
Tariff.  Second  Revised 
and  Original  Volume  Ni  i 


for  filing 
1  the  appendix 
its  FERC  Gas 
/olume  No.  1 
1-A. 


MRT  states  that  on  May  20, 1991,  it 
filed  an  imcontested  Stipulation  and 
Agreement  ("Base  S  &  A")  and  a 
Stipulation  and  Agreement  Regarding 
Interim  Rates  ("Interim  S  ft  A")  in  the 
above  captioned  dockets.  On  August  7, 
1991  the  Commission  issued  an  order 
approving  without  modification  the  Base 
S&A. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  e^ectuate  the  terms 
and  provisions  of  the  Base  S&A  and 
the  tariff  sheets  contained  in  Appendix 
C  therein.  MRT  states  that  the  filing 
includes  revised  tariff  sheets  reflecting 
MRT  annual  and  interim  purchased  gas 
cost  adjustment  filings  accepted  by  the 
Commission  subsequent  to  MRTs  filing 
the  Base  S  &  A  as  well  as  certain 
conforming  changes  in  approved  take  or 
pay  recovery  tariff  sheets  already 
contained  in  MRT's  tariff.  MRT  states 
that  also  submitted  herewith,  but  not 
related  to  the  Base  S&A  are  Sheets 
Nos.  89  and  90  effective  April  1. 1991 
which  reflect  revised  service  agreement 
dates  and  contract  demand  levels  for 
five  of  MRT's  Rate  Schedule  SGS-1 
customers  approved  by  Commission 
letter  order  dated  May  30. 1991  in 
Docket  Nos.  CP87-429-O03  and  CP87- 
429-004.  Sheet  Nos.  89  and  90  also 
reflect  the  name  change  of  Kaskaskia 
Gas  Company  to  United  Cities  Gas 
Company  as  a  result  of  Kaskaskia  Gas 
Company  being  acquired  during  the 
calendar  year  1989.This  name  change 
was  previously  reported  to  the 
Commission  in  MRTs  Blanket 
Certificate  Annual  Report  for  1989  filed 
on  May  1. 1990  in  Docket  No.  CP82-489- 
000. 

MRT  states  that  a  copy  of  this  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  customers,  parties  on  the 
restricted  service  list  and  to  the  state 
commissions  of  Arkansas,  Illinois  and 
Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed- 
on  or  before  September  6, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-21200  Filed  9-4-91;  6:45  amj 

KLUNQ  COOC  (717-01-11 


[Docket  Na  TM92-1-013-000] 

Moraine  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  29. 1991. 

Take  notice  that  on  August  26. 1991. 
Moraine  Pipeline  Company  (Moraine) 
tendered  for  filing  Second  Revised  Sheet 
No.  4  to  be  a  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  to  be  effective 
October  1. 1991. 

Moraine  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Moraine  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1. 1991  is  .24<  per  Mcf. 
Under  Moraine's  billing  basis  of  14.73 
psia  at  1,000  Btu.  this  rate  converts  to 
.2H  per  Mcf. 

Moraine  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  on  October  1. 1991. 

Moraine  states  that  a  copy  of  the  filing 
is  being  mailed  to  Moraine's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  6, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr„ 
Acting  Secretary. 
[FR  Doc.  91-21201  Filed  9-4-91: 8:45  am] 

BIUJNO  COOC  (717.41-11  \ 


[Docket  No.  TM92-1-26-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  29. 1991. 

Take  notice  that  on  August  26, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
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part  of  its  FERC  Gas  Tariff,  revised  tariff 
sheets  to  be  effective  October  1. 1991. 

Natural  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Natural  to  recover  from  its 
customers  annual  charges  assessed  it  by 
the  Commission  pursuant  to  part  382  of 
the  Commission's  Regulations.  The  rate 
authorized  by  the  Commission  to  be 
effective  October  1. 1991  it  Mt  per  Mcf. 
Under  Natural's  billing  basis  of  14.73 
psia  at  1,000  Btu,  this  rate  converts  to 
.23^  per  Mcf. 

Nattiral  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  on  October  1, 1991. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comnrission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  §5  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  6, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  91-21202  Filed  »^l-91:  8:45  am| 
BILUNO  CODE  6717-01-M 


[Docket  No.  RP88-227-027] 

Paiute  Pipeline  Co.;  Report  of  Refunds 

August  29, 1991. 

Take  notice  that  Paiute  Pipeline 
Company  (Paiute]  on  August  15, 1991, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Report  of  Refunds, 
made  in  accordance  with  the  provisions 
of  Article  III  of  the  Stipulation  and 
Agreement  filed  in  these  proceedings 
and  approved  by  Commission  Orders  of 
September  20, 1990  and  March  26, 1991. 

Paiute  states  that  on  July  15, 1991,  it 
refunded  to  its  jurisdictional  customers 
a  total  of  $18,962,676,  consisting  of 
principal  of  $16,504,216  through  May  31, 
1991,  and  interest  of  $2,458,460 
calculated  through  |uly  14, 1991. 


Paiute  states  that  a  copy  of  the  refund 
report  was  provided  to  Paiute 's 
jurisdictional  customers  at  the  time  Ate 
refund  was  distributed. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NK, 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  shonld  be  filed 
on  or  before  September  6, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A  Wataon.  Jr., 
Acting  Secretary. 

[FR  Doc.  91-21203  Filed  9^4-91:  &45  amj 
MLLiNO  cooc  arir-oi-M 

[Docket  No.  RP8»-22S-012] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tarfff 

August  29, 1991. 

Take  notice  that  on  August  23, 1991, 
South  Georgia  Natural  Gas  Company 
("South  Georgia")  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  Na  1: 

First  Substitute  Seventy-Third  Revised  Sheet 

No.  4 
First  Substitute  Seventy-Fourth  Revised  Sheet 

No.  4 
Third  Revised  Sheet  No.  4A 
Third  Revised  Sheet  No.  4B 
Fifth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  Na  9 

South  Georgia  is  making  the  instant 
filing  in  order  to  implement,  on  an 
interim  basis,  certain  settlement  rates 
which  have  been  agreed  to  in  the 
context  of  the  Stipulation  being  filed  in 
Docket  Nos.  RP82-225-000,  TA90-1-8- 
000,  RP88-267-000,  RP91-e3-000  and 
RM91-2-004.  In  accordance  with  Article 
XI  of  the  Stipulation,  South  Georgia 
proposes  that  the  interim  settlement 
rates  be  made  effective  for  all  non- 
contesting  parties  as  of  July  1, 1991. 

South  Georgia  states  that  copies  of 
filing  will  be  served  upon  all  of  South 
Georgia's  jurisdictional  customers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 


385.211.  All  such  protests  should  be  filed 

on  or  before  September  6, 1991.  Protests 

will  be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  cue  available  for  public 

inspection. 

Linwood  A  Wataoo,  Jr., 

Acting  Secretary. 

(FR  Doc.  91-21204  Filed  9-4-81: 6:45  am] 

Btixmo  cooc  sru-oi-M 


[Docket  NOl  TM92-1-6»-0001 

Stingray  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  29, 1991. 

Take  notice  that  on  August  26, 1901. 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  Twenty-First  Revised 
Sheet  Na  4  to  be  a  part  of  its  FERC  Gas 
Tariff,  Original  Volmne  No.  1,  to  be 
effective  October  1, 1991. 

Stingray  states  that  die  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Stingray  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1. 1991  is  .24<  per  McL 
Under  Stingray's  billing  basis  of  14.73 
psia  per  Dekatherm,  this  rate  converts  to 
.23(  per  Dekatherm. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  on  October  1, 1991. 

Stingray  states  that  a  copy  of  the  filing 
is  being  mailed  to  Stingray's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Conunission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  6, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  ap{HX>priate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Publi:  Reference 

Room. 

Linwood  A.  Watson,  ]r.. 

Acting  Secretary. 

(FR  Doc.  91-21205  Filed  ^-*-fll;  8:45  am) 

BtUJNG  COM  (717-01-M 


[Docket  Nos.  RP«S-67-4lOO,  RP88-«1-000, 
RP88-221-000,  RP90-11&-001.  RP91-4-000 
and  RP91-11»-000  (PhaM  I/Rates)] 

Texas  Eastern  Transifiission  Corp^ 
Informal  Settlement  Conference 


;  ani 


August  29. 1991. 

Take  notice  that  an 
settlement  conference 
in  this  proceeding  on 
at  9  a.m..  at  the  office 
Energy  Regulatory 
First  Street.  NE.,  Wasljingt 
the  purpose  of  discuss 
to  transition  costs 
service,  rate  design 

Any  party,  as  defmetl 
385.102(c),  or  any  parti  :ip 
in  18  CFR  385.102(b),  ii 
Persons  wishing  to  bee  ome 
move  to  intervene  and 
intervenor  status  pursi  ant 
Commission's  regulati 
385.214). 

For  additional  inforr  i 
Dennis  H.  Melvin  at 
Arnold  H.  Meltz  at  (20; 
LinwQod  A.  Watson,  ]r., 
Acting  Secretary. 
[FR  Doc  91-21206  Filed 

BILUNG  COOe  6717-01-M 


nformal 

will  be  convened 
September  4, 1991, 
the  Federal 
Coihmission,  810 
on,  DC,  for 
ng  issues  related 
cor  iparabihty  of 
cost  allocation, 
by  18  CFR 
ant  as  defined 
invited  to  attend. 
a  party  must 
receive 

to  the 
ns  (18  CFR 


(2)2) 


9  4-^1:  8:45  am] 


[Docket  No.  TM92-1-68-  DOO] 


Trallblazer  Pipeline  C9. 
Change  in  FERC  Gas 


,  August  26, 1991, 


(Crig 


19  H 


August  29. 1991. 

Take  notice  that  on 
Trailblazer  Pipeline  Cc^mpany 
(Trailblazer)  tendered 
Revised  Sheet  No.  4 
No.  1)  and  First  Revise  i 
(First  Revised  Volume 
part  of  its  FERC  Gas  Tferiff, 
effective  October  1, 

Trailblazer  states  th 
the  filing  is  to  implement 
Charges  Adjustment  [J  lCA) 
necessary  for  Trailbl 
from  its  customers 
assessed  it  by  the  Contnission 
to  part  382  of  the  Comijiiss 
Regulations.  The  rate 
Commission  to  be  effective 
1991  is  .24C  per  Mcf. 

Trailblazer  requestei  i 
Commission's  Regulati  3ns 
necessary  to  permit  th  ( 
become  effective  Octo  )er 


33  er 


anr  ua 


ation,  contact 
208-0042  or 
)  20ft-0737. 


;  Proposed 
ariff 


or  filing  Twelfth 
nal  Volume 
Sheet  No.  5 
^o.  lA)  to  be  a 
to  be 


t  the  purpose  of 
the  Annual 

charge 
to  recover 
1  charges 

pursuant 
ion  s 
thorized  by  the 
October  1, 


waiver  of  the 

to  the  extent 
tariff  sheets  to 
1, 1991. 


Trailblazer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailblazer's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  6, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  91-21207  Filed  9-4-91;  8:45  am) 

BILLmG  CODE  6717-01-« 


[Docket  Nos.  RP64-94-010] 

Trailblazer  Pipeline  Co.;  Report  of 
Refunds 

August  29, 1991. 

Take  notice  that  Trailblazer  Pipeline 
Company  (Trailblazer]  on  August  23, 
1991,  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Report  of  Distribution 
of  Refunds  paid  to  gas  sales  customers 
on  December  15, 1989.  May  11, 1990,  and 
July  25, 1991.  Trailblazer  states  that  the 
report  is  being  made  pursuant  to  the 
Commission's  order  issued  on  April  9, 
1991,  approving  the  Stipulation  and 
Agreement  filed  October  23, 1990  in 
Docket  Nos.  RP84-94,  et  aJ. 

Trailblazer  states  that  a  copy  of  the 
report  has  been  mailed  to  each  of 
Trailblazer's  customers,  intervenors  and 
other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  6, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  91-21208  Filed  9-4-91:  8:45  am] 

BILUNG  COOC  •717-01-M 

[Docket  No.  ER91-195-002] 

Western  Systems  Power  Pool;  Notice 
of  Filing 

August  23. 1991'. 

Take  notice  that  on  August  19, 1991, 
Western  Systems  Power  Pool  tendered 
for  filing  its  compliance  report  in  this 
docket  in  compliance  with  the 
Commission's  orders  issued  on  April  23, 
1991  and  June  27, 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  6, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  91-21209  Filed  9^4-91;  8:45  am) 
BILUNS  COOE  6717-01-«i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-«,1021;  FRL-3940-9] 

TSCA  Inventory;  Notice  of  Intent  To 
Remove  72  Reported  Chemical 
Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  reviewing  the  chemical 
substances  included  on  the  Toxic 
Substances  Control  Act  Chemical 
Substance  Inventory,  EPA  has 
concluded  that  certain  chemical 
substances  were  incorrectly  reported 
and  listed.  EPA  intends  to  remove  72 
chemical  substances  from  the  Inventory 
and  solicits  public  comment  on  the 
appropriateness  of  that  removal. 


/ 
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DATES:  Comments  must  be  received  by 
EPA  on  or  before  October  21. 1991. 
ADDRESSES:  Three  copies  of  the  written 
comments  should  be  addressed  to: 
TSCA  Document  Processing  Center  (TS- 
790).  Environmental  Protection  Agency, 
Office  of  Toxic  Substances,  401  M  St., 
SW.,  Washington,  DC  20460. 

Comments  should  bear  the  identifying 
notation  OPTS-81021.  The 
administrative  record  supporting  this 
action  is  available  for  public  inspection 
in  the  OPTS  Reading  Room,  NE  Mall 
G004,  at  the  above  address,  from  8  a.m. 
to  noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  U.S. 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW..  Washington.  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Section 
8(b)  of  the  Toxic  Substances  Control  Act 
(TSCA),  Pub.  L.  94-469,  requires  the 
Administrator  of  the  EPA  to  identify, 
Compile,  and  keep  current  a  list  of 
chemical  substances  which  are 
manufactured,  imported,  or  processed 
for  commercial  purposes  in  the  United 
States.  To  meet  this  requirement,  EPA 
promulgated  the  Inventory  Reporting 
Regulations  (40  CFR  part  710),  which 
appeared  in  the  Federal  Register  of 
December  23, 1977  (42  FR  64572).  These 
regulations  provided  the  basis  for  the 
initial  compilation  of  the  TSCA 
Chemical  Substance  Inventory,  which 
identifies  chemical  substances  in  U.S. 
commerce. 

The  Inventory  is  a  compilation  of 
chemical  substances  that  have  been 
manufactured,  imported,  or  processed  in 
the  United  States  for  commercial 
purposes  since  January  1, 1975.  The 
Inventory's  primary  purpose  is 
regulatory.  It  defines  a  new  chemical 
substance  for  purposes  of  implementing 
section  5(a)(1)(A)  of  TSCA.  If  a  chemical 
substance  is  not  included  in  the 
Inventory,  it  is  considered  a  new 
substance  (section  3(9)  of  TSCA),  and  a 
premanufacture  notice  (PMN)  is 
required  at  least  90  days  before  the 
manufacture  or  import  of  such  a 
substance  can  begin. 

For  the  Inventory  to  perform  its 
regulatory  functions,  it  must  be 
continuously  and  accurately  updated  as 
new  information  becomes  available. 
Updated  information  includes  identities 
of  new  chemical  substances  which  are 
being  introduced  into  U.S.  commerce 
and  corrections  for  previously  reported 
information.  Recognizing  industry's  need 
for  making  corrections  to  incorrectly 


submitted  Inventory  reports,  EPA 
announced,  in  the  Federal  Register  of 
July  29, 1980  (45  FR  50544),  that  it  would 
accept  certain  types  of  corrections 
related  to  substances  previously 
reported  for  the  Inventory.  The  types  of 
corrections  specified  in  the  July  29, 1980 
Federal  Register  notice  relate  to 
chemical  identity. 

Since  the  publication  of  the  Inventory 
and  the  July  29, 1980  Federal  Register 
notice,  the  Agency  has  received 
numerous  requests  to  correct  certain 
previously  submitted  Inventory  reports. 
The  Agency  reviewed  these  correction 
requests  and  the  corresponding  reports 
originally  submitted  for  the  Inventory, 
and  concluded  that  a  number  of  the 
chemical  substances  currently  listed  on 
the  Inventory  were  erroneously 
reported.  Furthermore,  in  reviewing  the 
total  body  of  the  Inventory  submissions, 
the  Agency  discovered  that  each  of  the 
incorrectly  listed  substances  was 
reported  only  by  a  submitter  who 
subsequently  requested  that  EPA  correct 
the  chemical  identity  originally  reported, 
or  who  subsequently  notified  the 
Agency  that  the  substance  in  question 
was  solely  manufactured  for  a  non- 
TSCA  use. 

There  are  various  reasons  why 
chemical  substances  were  incorrectly 
reported  for  the  Inventory.  First,  the 
mistakes  could  have  been  typographical 
or  transcriptional  and  were  not  known 
to  the  submitter  when  the  original  report 
was  submitted.  Second,  improved 
analytical  equipment  and  methods  may 
have  allowed  for  a  more  accurate 
description  of  a  previously  reported 
substance.  Third,  EPA  may  have 
identified  reporting  errors  and  requested 
corrections.  Regardless  of  the  source  of 
error,  the  result  is  the  same:  A  chemical 
substance  not  eligible  for  inclusion  on 
the  Inventory  was  reported  and 
currently  is  included  on  the  Inventory.  If 
these  mistakes  are  not  corrected,  the 
integrity  of  the  Inventory  will  be 
impaired,  and  its  reliability  as  an 
accurate  compilation  of  commercial 
substances  for  TSCA  purposes  will 
diminish.  In  addition,  substances  which 
should  be  subject  to  premanufacture 
notification  (PMN)  review  before  they 
are  manufactured  or  imported  would  not 
be  reviewed. 

In  this  notice,  the  Agency  proposes  to 
remove  72  chemical  substances.  The 
Agency  has  found  that  these  chemical 
substances  were  incorrectly  reported 
and  listed.  The  substances  proposed  for 
removal  from  the  TSCA  Inventory  are 
listed  by  Chemical  Abstracts  Service 
(CAS)  Registry  Number.  Each  of  the  72 
chemical  substances  is  further  identified 
by  its  corresponding  Chemical  Abstracts 
Preferred  Name. 


Each  of  the  72  chemical  substances 
proposed  for  removal  was  reported  for 
the  Inventory.  Subsequently,  persons 
who  had  reported  the  chemical 
substances  in  question  informed  EPA  of 
errors  in  their  submissions.  In  the 
majority  of  the  cases  the  errors  were 
due  to  mistaken  chemical  identities.  The 
corrected  identities  for  these  chemical 
substances  have  been  added  to  the 
Agency's  Master  Inventory  File.  EPA 
has  checked  each  of  these  72  chemical 
substances,  as  originally  reported,  to 
determine  whether  any  other  person  had 
also  reported  the  same  chemical 
substance  for  the  Inventory.  No  others 
were  found. 

In  accordance  with  EPA  policy  (OTS 
Order  7730.7),  an  erroneously  or 
incorrecdy  reported  chemical  substance 
should  be  removed  from  the  Inventory. 
Accordingly,  these  72  chemical 
substances  do  not  appear  to  be  eligible 
for  continued  inclusion  on  the  Inventory. 

Publication  of  this  notice  does  not 
mean  that  EPA  will  actually  and 
automatically  delete  from  the  Inventory 
any  of  the  72  chemical  substances  listed 
below.  Rather,  the  Agency  solicits 
public  comments  on  its  intent  to  remove 
from  the  TSCA  Inventory  the  listed 
substances.  EPA  is  specifically 
interested  in  knowing  whether  any  of 
the  chemical  substances  listed  below 
have  been  manufactured,  imported,  or 
processed  for  TSCA  commercial 
purposes  other  than  research  and 
development,  as  defined  in  the 
Inventory  Reporting  Regulations  (40  CFR 
710.2  (p)),  by  anyone  during  the  period 
January  1, 1975  through  September  5, 
1991.  The  Agency  is  also  interested  to 
know  whether  any  person  can  show  that 
any  of  the  chemical  substances  could 
have  been  properly  reported  for  the 
Inventory.  EPA  also  solicits  comments 
from  anyone  who  believes  that  any  of 
the  chemical  substances  listed  below 
should  not  be  removed  from  the  TSCA 
Inventory  for  any  reason.  With  the 
publication  of  this  notice,  any  on-going 
manufacture,  import,  or  processing  of 
any  of  the  72  chemical  substances  listed 
below  which  was  begun  prior  to  the 
publication  date  of  this  notice  may 
continue  until  publication  of  the  final 
notice  of  disposition.  All  such  comments 
must  be  submitted  to  EPA  within  the  45- 
day  comment  period. 

EPA  will  review  all  comments 
received  and  will  make  a  determination 
regarding  the  eventual  status  of  each  of 
the  chemical  substances  listed  below. 
The  Agency  will  announce  its  decision 
in  a  final  notice  of  disposition  in  the 
Federal  Register.  EPA  will  not  consider 
any  request  to  retain  any  of  the  listed 
chemical  substances  on  the  Inventory 
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based  solely  on  manuftcture.  import,  or 
processing  of  that  substance  which 
begins  after  Septembet  5, 1991.  If  the 
Agency  determines  th^t  any  of  the  listed 
chemical  substances  sfiould  not  be 
removed  from  the  Invekitory, 
manufactiirers,  importers,  or  processors 
of  these  chemical  substances  would  be 
invited  to  submit  Invettory  Reports  to 
establish  the  need  to  retain  the  chemical 
substances  on  the  Inventory.  The 
substance  would  then  remain  on  the 
Inventory.  On  the  othe^  hand,  if  the 
A^ncy  condudes  that  b  chemical 
substance  is  not  eligible  for  inclusion  on 
the  Inventory,  effective  with  the 
publication  of  the  fina^  notice  of 
disposition,  the  chemi<tal  substance  will 
be  considered  remove^  from  the 
Inventory — the  presenie  of  its  name  in 
any  previously  published  version  of  the 
Inventory  notwithstanding.  In  that 
event,  the  premanufad  ure  requirements 


Cf^ff9  of 
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of  section  5{a)  of  TSCA  would  apply  to 
any  manufacture  or  import  of  the 
chemical  substance  from  the  date  of 
removal. 

The  folloiving  is  a  list  of  incorrectly 
reported  chemical  substances  proposed 
for  removal  from  the  TSCA  Inventcny.  In 
response  to  industry  requests,  the  EPA 
is  also  providing  the  CAS  Registry 
Numbers  (CASRNs)  for  the  dieraical 
substances  which  replace  the  72 
chemicals  proposed  for  delisting  from 
the  Inventory. 

Chemical  Substances  Proposed  for 
Removal  from  TSCA  Inventory 

NOTE:  The  fnst  column,  as  stated 
above,  is  a  listing  of  the  CASRNs  for  the 
chemical  substances  which  replace  the 
72  incorrectly  reported  substances.  The 
substances  corresponding  to  these 
replacement  CASRNs  have  already  been 
adored  to  the  TSCA  Inventory.  For 


purposes  of  this  notice,  the  specific 
names  of  the  corrected  chemical 
identities  have  not  been  included-  The 
second  column  contains  CASRNs  (in 
ascending  order)  of  the  72  incorrectly 
reported  chemicals  as  they  were 
originally  reported  for  the  Inventory. 
The  third  column  is  lists,  by  chemical 
name,  of  each  of  the  72  incorrectly 
reported  subtances  corresponding  to  the 
CASRNs  in  the  second  column.  The 
second  and  third  columns  represent 
substances  that  are  proposed  to  be 
delisted  from  the  TSCA  Inventory,  while 
the  first  column  represents  the  corrected 
substances  already  placed  on  the 
Inventory,  which  have  altogether 
different  chemical  identities  from  the 
incorrectly  reported  substances. 

Accordingly,  EPA  proposes  the 
delisting  of  the  72  chemical  substances 
listed  above  from  the  TSCA  Inventory. 


^y 


Incorrectly  Reported  Substances  Proposed  for  Delisting  from  the  Inventory 


16659-50-0 
16889-19-3 
33166-66-6 
50696-68-9 
29870-28-8 
42360-29-2 

68784-14-5 

23783-26-8 

9069-93-6 

119345-02-7 
114615-88-2 
125109-82-2 
117272-76-1 

115406-95-2 
119345-03-8 
119345-03-8 
78108-20-0 
119345-01-6 
119796-3S-2 

96734-39-3 

59535-09-0 

123209-67-6 

83949-75-1 
52993-95-0 
90506-18-6 
51^20-12-8 

16631-25-7 
85631-10-3 


111960-92-0 

108618-88-8 

70644-72-3 

2672-77-7 
123209-64-3 

11138-61-7 
125078-83-9 


128-49-4 

496-03-7 

922-32-7 

3343-24-6 

5088-51-2 

6222-63-5 

12002-22-1 
13147-57-4 
25497-66-9 

25619-63-0 
26375-31-5 
26898-17-9 
27306-78-1 

28679-10-9 
30260-72-1 
30260-73-2 
35254-10-5 
38613-77-3 
38806-92-7 

43094-71-9 
52609-16-2 
54471-98-6 

55860-01-6 
56963-78-5 
59707-20-9 
61951-98-2 

82587-77-3 
64659-59-2 


65652-34-8 
66272-25-1 
68071-06-7 

68084-37-7 
68131-25-9 

68256-79-7 
68298-91-9 


Butanedio«c  acid,  suffo-,  1.4-  bi$(2-etf)ylhex>4)  ester,  calcium  sad 

Hexanal.  2-€tti»<-3-hydroxy- 

Glyeine,  N-[imino(pt>osphonoar™no)  mettiy»]-N-metfiyt-,  disodiom  salt 

Bcwneneundecanoic  acid 

Etharol,  2-(cnmethyfamlno)-.  tR-  (R*.R*>l-2,3-ditiydroxybutanedioate  (1:1)  (salt) 

2-Naphthatenesultonic  ackJ.  7-  (acetytamirK3)-3-[[4-  (acety1amino)ptienyllazo-4-  hydroxy-,  monosodium 

salt 
.alpt>a.-D-Glucopyranoside,  i>eta.-  D-fructofuranosyl.  mono-2^)ropenyf  ether 
Acelk:  acid,  (phosphorwoxy)- 
1,4-eenzenedicart»xylJc  acid,  polymer  with  2.2,4-trimethyl-1,6-  hexanediamine  and  2,4,4-trimethy*-  1,6 

hexanediamine 
Benzene,  dodecytphenoxy- 

2-Properoic  acid,  2-methy(-,  polymer  with  ethene  and  ethenyl  acetate 
Benzene,  mettiylbe(pt>efiytmettTyl)- 
PoMoxy-l.2-ethanediy1)..alpha-  melhyt-.omega.-[3-t1. 3.3,3-  tetramethyl-1-[(tn 

methylsilyl)oxyldis;k}xanyll  propyll- 
Cyclohexanedittiiol.  ethyJ- 
Benzenesultonic  acid,  dodecy1{sulfophenoxy)- 
Benzenesulfonic  acid,  oxytjtsEdodecyf- 

1H-Xanthenc[2,1,9-de(lisoqwnoline-  1,3(2H)-dion©,  2-<2-hydroxypropyO-  5-methoxy- 
Pttosphonous  acid.  [I.l'-bipriertyt]-  4,4'-diylbis-tetralost2,4-bis(1,1-  dirr>ethy1ethyf)pheny»]ester 
Ptienol,  4,4'-(1-  methy(ethyklefi€)b«s-,  polymer  wtih  (chlorotnettTyt)oxirane  and  1,1'-  methy1enebis[4- 

Isocy  anatobenzene  ] 
Oxirane,  polymer  wit^  ethene 

Poly(oxy-1,2-ettwned!yl),  .alpha.-  (2,2,6,6-tetramethyl-4-  piperidinyO-.omega.-hydroxy- 
2-PropenoJc  acid,  2-methyl-.  mettiyl  ester,  polymer  with  N,2-dimethy»-  N-(2-methyl-1-oxo-2-propenyt)-ii- 

propenamide 
3H-lndolium,  1,3,3-trimethyl-2-  [(r»»ethylphenylhydrazorv5)methyl]-,  chlorxte 
Benzene,  1-methoxy-4-  (1-propenyl)-,(E)-,horaopolymer,  sulfonated,  sodium  salt 
Phosphoric  acid,  monooctyl  ester,  compd.  with  2,2'-  imirrobisEethanol]  (1:2) 
2-Naphthalenecart)0xamide,    N-(2,3-    dihydro-2-oxo-1H-t)enzimtdazol-5-   yf)-3-hydroxy-4-[[5-methoxy-2- 

rnethyl-4-  [(methylamino)sulfonyl]pheny(]azo]- 
Te(radecefX}ic  acid,  2-txorTK>-.  methyl  ester 
Cuprate(4-),  (5-(acetytemino)-4-  hydroxy-3-[C5-hydro)(y-6-([2-  hy*oxy-5-t[2- 

(sulfooxy)ethyt]sLtffonyl]phenyi]azo   }-7-suKo-2-naphthalenyl]azo]-2-7-   neptithalenedisulfonato(6-», 

tetrahydrogen 
1,6-Hexanediot,  compd.  wtth  N-  twtyf-N-ettTyt-l-butanamine  (1:2) 
Poly<oxy-1,2-ethaned)yO,  alpha.-  i80dodecyt-.omega.-t>ydroxy-,  phosphate 
Phenol.  4,4'-<1-  methyte(hylidene)bis-.  polymer  with  (chloromethyOcwirane.  (Z)-2-  butenedloate  2-properv 

oate 
2-Naphthalenecart)oxamide,  N-(2,4-  dimettx>xyphenyf)-3-hydroxy-7-  methoxy- 
Soybean  oil,  polymer  with  benzoic  acid,  p-tert-txjtylphenol,  formaldehyde,  glycerol,  isophttialic  acid  and 

pentaerythritol 
Nooanoc  acid,  potymer  with  2-  ethyl-2-(hydroxyTTiethyl)-1 ,3-  propanediol 
l-Naphttialenesutfonic  add,  4-[(3-  hydro)(y-1-oxo-2-t>uteriy1)amino}- 
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—Continued 


T 


CASRN's  of 

Replacement 

Chemicals 


CASRN's  of 
Incon^ectly 
Reported 

Substances 


Incorrectly  Reported  Substances  Proposed  for  Delisting  from  ttie  Inventory 


124857-47-2 

124822-87-3 

56275-01-5 
110775-80-9 
117500-33-1 
130354-39-1 

121758-84-7 

9003-53-61  and 

126950-74-1 

68037-57-0 

116810-48-1 

108215-83-4 

117875-77-1 
117920-00-0 
68952-95-4 
128360-73-6 
130354-38-0 
102783-01-7 

119345-02-7 
123209-75-6 

85153-20-4 

121176-52-1 

123171-68-6 

123209-73-4 

106424-71-9 

12309-70-1. 

12309-71-2  and 

12309-72-3 

121233-43-0 

104242-08-2 

75125-58-5 
128754-61-0 
103213-23-6 

75559-07-8 

104852-44-0 
106457-91-4 
124822-86-2 

85567-10-8 

130672-62-7 
72828-11-6 


68399-92-8 

68399-93-9 

68440-59-5 
68440-64-2 
68440-71-1 
68442-10-4 

68525-97-3 

68541-42-4 

68554-47-2 

68554-60-9 

68584-48-5 

68908-44-1 
68911-68-2 
68956-68-3 
68989-70-8 
69012-02-8 
69430-45-1 

69834-19-1 
69855-99-8 

70210-28-5 

70693-19-5 

71002-41-0 

71617-64-6 

72138-97-7 


72245-33-1 

72391-11-8 

72441-90-8 

72828-14-9 
73398-65-9 
75864-20-9 
96416-91-0 

97645-23-8 
97676-34-1 
10116-15-1 

10149-98-1 

111368-19-5 
112143-81-4 


Ethanol,       2,2'-[[3-chloro-4-t[4-[t2-       (sulfooxy)ettiyl]       sulfonyl]       phenyt]azo]phenyt]iminolbis-. 

bis(hydrogen  sulfate)(ester) 
2,7-Naphthalenedisulfonic       acid.       4-       amino-6-[[2,5-dimethoxy-4-[[2-       (8ulfooxy)ethyl]sulfony(] 

phenyl]azo]-5-hydroxy-3-[[4-[[2-  (sutfooxy)ettiyl]8ulfonyt]  phenyljazo]- 
Siloxanes  and  Silicones,  diethoxy 

Slloxanes  and  Silicones,  di-Me,  di-Pti,  polymers  with  Me  Ph  silsesquioxanes 
Siloxanes  and  Silicones,  di-Me,  Me  3-(oxiranylmettioxy)propyl 
9.12-Octadecadienoic  acid  (Z.Z)-,  dimer,  polymer  witfi  bisphenol  A.  cartx)xy-terminated  acrylonitrile- 

botadiene  polymer  and  epichlorohydrin 
Fatty  acids,  coco,  polymefrs  with  tsophttuillc  acid,  neopentyl  glycol  and  trinwilltic  anhydride 

2-Propenoic  acid.  2-methy(-.  telomer  with  etfierrylbenzene,  ethyl  2-propenoate  and  isooctyl  3-  mercapto- 

propanoate 
Siloxanes  and  Silicones.  t>is(2-  ethytt>utyl),  polymers  with  2-  ethyttxityl  silsesquioxanes,  2-  ethytbutyt- 

terminated 
Siloxanes  and  silicones,  di-Me,  polymers  with  ethylene  glycol,  isophthalic  acid.  Me  Ph  silsesquioxanes, 

terephthalic  acid  and  trimethylolpropane 
Poly(oxy-l,2-ethanediyl),  .alpha.-  hydro-.omega.-hydroxy-,  mixed  monoisooctyl  and  jiSonotridecyl  ettiers, 

phosphates 
Sulfuric  acid,  mono-C10-16-alkyl  esters,  compds.  with  ethanolamine 
Amines,  Cl2-14-tert-alkyl,  compds.  with  2(3H)-ben20thia20lethione 
Oils,  vegetable 

Fatty  acids,  C18-unsatd.,  dimers,  polymers  with  C18-unsatd.  alkyi  amine  dimers  and  sebacic  acid 
Castor  oil,  polymer  with  t>enzoic  acid,  glycerol,  phthalic  anhydride,  soytiean  oil  arnj  toluene 
Siloxanes  and  Silicones,  di-Me,  reactkxi  products  with  polyettiylene  glycol  monallyl  ether  and  1.1,3.3- 

tetramethyldisiloxane 
Benzene.  1.V-oxyl)is[dodecyl- 
Furan.       tetrahydro-.       polymer      with       ammonia       and       2.2'-{(1-       methy1ethylidene)bis(4,1- 

phenyleneoxymethyler>e)  ]  t)is[oxirane) 
Benzoic  acid.  5-[[4'-[[6-amino-5-  (1H-benzotriazol-5-y1azo)-1-  hydroxy-3-sulfo-2-  naphthalenyljazo]- 

3,3'-  dimethoxy[1,1'-l3iphenyl]-4-yl]azo]-  2-hydroxy-4-methyl-,  disodium  salt 
Copper,  [29H,31H-  phthalocyaninato(2-)-N«,N«',N^',N"]-,aminosulfonyl[[3-[((3,6-dichkxo-4- 

pyndazinyl)cartx)nyl]  amino]-4-  methyl-5-sulfophenyl]  amino] sulfonyl  sutfo  derivs. 
Poly(difluoromethylene),  .alpha.-  [2-(acetyloxy)-2-   [(cart)oxym€thyl)dimethylamnf»onio]eth  yll-.omega.- 

fluoro-,  hydroxide,  inner  salt 
2-Propenenitrile,  polymer  with  1 ,3-  butadiene,  cartwxy-terminated,  polymers  with  epichlorohydrin-  formal- 
dehyde-phenol polymer 
Benzenesulfonic  acid,  3.3'-  (1.3.6,8-tetrahydro-1, 3.6.8-  tetraoxobenzo[lmn][3,8]phenanthroli  ne-2,7- 

diyl)bis[6-[(4-amino-6-  chloro-1,3.5-triazin-2-yl)amino-,  disodium  salt 

2-Propenenitrile.  polymer  with  1.3-butadiene.  cartxsxy-terminated.  polymer  with  bisphenol  A  diglycidyl 

ether  homopolymer 
Hexanedioic  acid,  polymer  with  N-  (2-aminoethyl)-1,2-ethanediamine,  (chkxomethyl)oxirane,  2,2-dimeth- 

yl-1,3-propanediol,  2-  (methylamino)ethanol  and  4,4'-(1-  methyiethylidene)  bislphenol]  acetate  (salt) 
Paraformaldehyde,  polymer  »vith  1,3-  t)enzenedimethanamine,  4-(1,1-  dimethyl9thyi)phenol,  octylphend 

and  C,C,C-trimethyl-1,6-  hexanediamine 
Phenol,  polymer  with  formaldehyde,  ethoxylated,  polymers  with  ethylene  oxide,  propylene  oxide  and  TDI 
Siloxanes  and  Silicones,  di-Me,  [(1-oxo-2-propenyl)oxy]methyt  group-terminated 
Peanut  oil,  polymer  with  maleic  anhydride,  phttialk:  anhydride,  thethyler>e  glycol  and  trimethylolpropane 
1,3-Propanediamine,  N-(2-  aminoethyl)-,  polymer  with  (chloromethyl)oxirane  and  1,2-  dichloroethane, 

formate 
Pentaneperoxoic  ackJ,  2,2-  dimethyl-.  1 -methyl- 1-phenylethyl  ester 
Oils,  oak 
2,7-Naphthalenedisulfonfc  acid,  5-  (acetylamino)-4-hydroxy-3-[[2-  methoxy-5-[[2- 

(sulfooxy)ethyl] sulfonyl) phenyl]  azo]- 
IH-Pyrazole  3-carboxylic  acid,  4,5-  dihydro-5-oxo-4-[[4-[[2-  (sulfooxy)ethyl]sulfoxyl] phenyl]  azo]-1-(4- 

sulfophenyl)- 
2-Propenoic  acid,  po\ymer  with  ethenol,  sodium  salt  graft 
Poly(oxy-1,2-ethanediyl),  .alpha.-  hydro-. omega. -hydroxy-,  ether  with  oxybis[propanedk>l]  (4:1).  octade- 

canoate 


Dated:  August  28, 1991. 
Linda  A.  Travera, 

Director,  Information  Management  Division, 
Office  of  Pesticides  and  Toxic  Substances. 
(FR  Doc.  91-21267  Filed  9-4-91;  8:45  amj 

MLUNQ  CODE  WaO-M-F 


[OPP-30324;  FRL  3942-6] 

R.C.G^  Inc.;  Application  to  Register  a 
Pesticide  Product 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  receipt 
of  an  appUcation  to  register  the 


pesticide  product  Roach  Repel  an 
insecticide  containing  an  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  October  7, 1991. 
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addresses:  By  mail  sut  mit  comments 
identified  by  the  documi  tnt  control 
number  [OPP-303241  an^  I  the  file  symbol 
(64714-R)  to:  Public  Res  lonse  and 
Program  Resources  Brai  ch,  Field 
Operations  Division  [H7  506C).  Attention 
PM  18,  Office  of  Pesticic  e  Programs. 
Envrromnental  Protectioti  Agency,  401  M 
St.,  SW,  Washington,  DC  20460,  In 
person,  bring  comments  to:  Rm.  1128. 
Attention  PM  18.  Registi  ation  Division 
{H7505C).  Environmentc  1  Protection 
Agency,  CM  *2. 1921  Je:  ferson  Davis 
Highway,  Arlington,  VA 

Information  submittec  in  any 
comment  concerning  thi  i  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  infrnm  ation  as 
"Confidential  Business  1  nformation" 
(CBf).  Infofmation  so  mi  rked  will  not  be 
disclosed  except  in  accc  rdacce  with 
procedures  set  forth  in  4  D  CFR  part  2.  A 
copy  of  the  comment  thj  t  does  not 
contain  CBI  must  be  sub  mitted  for 
inclusion  in  the  public  n  cord. 
Information  not  marked Iconfidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  t|ie  submitter.  All 
written  comments,  will  be  available  for 
public  inspection  in  rm.  1128  at  the 
address  given  above,  frdal  8  a.m.  to  4 
p.m.,  Monday  through  Ftiday,  except 
legal  holidays.  ! 

FOR  FUirrHEfl  MFOMiATlDN  CONTACT: 

PM  18,  Phil  Hutton.  rm.  i07,  CM  #2, 
(703-557-2890).  I 

SUPPLEMEMTARV  B»OIUI^TIOM:  EPA 
received  an  application  rom  R.  C.  G., 
Inc.,  6020  Sweetbriar  Coi^e,  Memphis, 
TN  38120,  to  register  th«  pesticide 
product  Roach  Repel,  (F  le  Symbol 
64714-R),  an  insecticide  containing  the 
active  ingredient  C.  cast  ia  at  90  percent; 
an  ingredient  not  includ  ;d  in  any 
previously  registered  pn  >duct  pursuant 
to  the  provisions  of  sect  on  3icl{4)  of 
FIFRA.  The  product  wai  classified  for 
general  indoor  use  unde  r  furniture, 
refrigerators,  and  other  ireas.  Notice  of 
receipt  of  the  applicatio  i  does  not  imply 
a  decision  by  the  Agenc  (r  on  the 
application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announc  ed  in  the 
Federal  Register.  The  pr  icedure  for 
requesting  data  will  be    iven  in  the 
Federal  Register  if  an  a]  plication  is 
approved. 

Comments  received  w  Ithin  the 
specified  time  period  wjl  be  considered 
before  a  final  decision  it  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  nelaying 
processing  of  the  application. 

Written  comments  fil  id  pursuant  to 
this  notice,  wiH  be  avai  able  in  die 


Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  [703-557-3262),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

AutkaiitrTV.S.C.lM. 
Dated  August  23, 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

[PR  Doc.  91-21265  Filed  9-4-91;  a-45  am) 

BILUNO  CODE  656&-50-F 


[OPTS-51778;  FW.  3M4-5} 

Toiric  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGencv:  Environmental  Protection 
Agency  (EPA).  ' 

ACTION:  Notice. 

SUMMAnv:  Section  5(a)(1)  of  the  Toxic 
Substeinces  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1963  (48 
¥R  21722).  This  notice  announces  receipt 
of  13  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  p^ods: 

P  91-1320,  91-1321.  91-1322.  91-1323. 
November  12, 1991. 

P  91-1324,  91-1325. 91-1328,  91-1327. 
91-1328.    November  16. 1991. 

P  91-1329.  91-1330.  91-1331, 
November  17, 1991. 

P  91-1332,     November  18. 1991. 

Written  comments  by: 

P  91-1320.  91-1321,  91-1322.  91-1323, 
October  13, 1991. 

P  91-1324,  91-1325,  91-1328,  91-1327, 
91-1328,     October  17. 1991. 

P  91-1329.  91-1330,  91-1331,     October 
18, 1991. 

P  91-1332.     October  19. 1991. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51770)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  {TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
St..  SW..  room  L-100.  Washington.  DC. 
20460.  (202)  382-3532. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
EB-44. 401  M  St..  SW.,  Washington.  DC. 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

suppLEMerTARV  mformatkm:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
docxmfient  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8  a.m.  and  4  p.m., 
Monday  rtirough  Friday,  excluding  legal 
holidays. 

Manufacturer.  Worthen  Industries. 
Upaco  Div. 

Chemical.  (S)  Adipic  acid,  pmlymer 
with  1,4,-butane  diol,  1.6-hexane  dio, 
neopentyl,  glycol,  isophthalic  acid, 
polymer  with  1.6-hexane  diol  neopentyl 
glycol,  alkyl  amine,  2,4,4-trimethyl 
hexamethylene  diisocyanate,  3,5,5- 
trimethyl.  3-isocyantomethyl  cyclohexyl 
isocyanate  and  propanoic  acid,  3- 
hydroxy-2(hydroxy  methyl)2-methyL 
adducf  with  A^JV-diamino  adipamide. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P  S1-1321 

Manufacturer.  Confidential 

Chemical.  (G)  Methyl  polychloro 
ahphatic  ketone. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,500  mg/kg  species  (rat).  Acute 
dermal  toxicity-:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation:  strong 
species  (rabbit).  Mutagenicity:  positive. 

Manufacturer.  Confidential. 

Chemical.  (G)  Dimethyl-3-substituted 
heteromonocycie. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1,146  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  2,291  mg/kg 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit).  Mutagenicity: 
negative. 

P 91-1333 

Manufacturer.  Confidential 
Chemical.  (G)  Dimethyl  substituted 

heteromonocycie  amine. 
Use/Production.  (S)  Intermediate. 

Prod,  range:  Confidential. 
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Toxicity  Data.  Acute  oral  toxicity: 
LD50 1038  mg/kg  species  (rat).  Acute 
dermal  toxicity:  L056  >  4,153  specie* 
(rabbit).  Mutagenicity:  positive. 

P91-13M 

Manufacturer.  Angus  Chemical 
Company. 

Chemical  (S)  Dihydro-TA-methyl- 
l//,3//,5f/-oxazolo(3.4-Cloxazole. 

Use/Production.  (S)  Corrosion 
inhibitor  in  metalworking  fluids.  Prod, 
range:  ConHdential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3680  species  (rat).  Acute  dermal 
toxicity:  LD50 1948  mg/kg  species 
(rabbit).  Static  acute  toxicity:  time  LC50 
24H  32-100  ppm  species  (daphnia 
magna).  Eye  irritation:  strong  species 
(rabbit).  Skin  irritation:  none  species 
(rabbit).  Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 

pig)- 

P  t1-t3*« 

Manufacturer.  Confidential. 

ChemicaL  (G)  Modified 
diphenylmethane  diisocyanate. 

Use /Production.  (G)  Polyurethane 
foam  component  Prod,  range: 
Confidential. 

P 91-1326 

Manufacturer.  Confidential 

Chemical.  (G)  Butylated  alkylpbenols. 

Use/Production.  (G)  Lubricant  oil 
additive.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
L050 1.27  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.0  g/kg  species 
(rabbit).  Eye  iixitation:  moderate  species 
(rabbit).  Skin  irritation:  strong  species 
(rabbit). 

P 91-13X7 

Manufacturer.  Confidential. 

Chemical.  (S)  &-Octadeneoic  acid  (Z)-, 
isoctyl  ester,  reaction  product  with 
glycerol  trioleate  and  sulfur. 

Use /Production.  (G)  Lubricating  oil 
additive.  Prod,  range:  Confidential. 

P91-132S 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamine 
dithiocarbamate. 

Use /Production.  (G)  Removal  of 
suspended  oil  in  brkie.  Prod,  range: 
Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.03  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.0  g/kg  species 
(rabbit).  Eye  irritation:  slight  species 
(rabbit).  Skin  initatlon:  slight  species 
(rabbit). 

P91-13M 

Importer.  Confidential. 
Chemical.  (G)  Triazinyl  reactive  mono 
azo  dye. 


All  fnterested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  die  direction  of 
the  Implementation  Subcommittee 
Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Eh-.  James  J.  Tietjen 
at  (609)  734-2237,  George  Vradenburg  m 
at  (213)  203-1334.  or  Gina  Hsmson  at 
(202)  632-7792. 

Federal  Communicatioiu  Commission. 

Donna  R.  S«arcy, 

Secretary. 

[FR  Doc  91-21164  Filed  »-t-01;  6:4S  am) 

MUMO  cooc  wta-oi-ii 


Use/Import  (S)  DyestufFs  for 
cellulosie  fiber.  Import  range: 
Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 91-1330 

Importer.  Confidential 

Chemical.  (G)  Triazinyl  reactive  Biono 
azo  dye. 

Use/Import  (S)  Dyestuffs  for 
cellulosie  fiber.  Import  range: 
Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 91-1331 

Manufacturer.  Confidential 

Chemical.  (G)  Phosphosate- 
alkanolamine  ester  polymer. 

Use/Production.  (G)  Industrial 
lubricating,  oils,  and  greases.  Prod. 
range:  Confidential. 

Toxicity  Data.  Skin  irritation:  strong 
species  (rabbit). 

P 91-1332 

Importer.  American  Cyanamid 
Company. 

Chemical.  (S)  Phospfaorotfaioic  acid, 
0,0-bis(2-methylpropyl)ester,  sodium 
salt. 

Use/Import  (G)  Mineral  processing 
agent  Import  range:  Confidential 

Toxicity  Data  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation:  slight       ^^25),  the  FDIC  hereby  gives  notice  that  it 


FEDERAL  DEPOSIT  INSURAMCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACnOfC  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  198a 

summary:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  chapter 


species  (rabbit).  Mutagenicity:  negatiy^^^has  submitted  to  the  Office  of 


Dated:  August  28, 1991. 
Steven  Newburg-Rina, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-21286,  Filed  9-4-91;  8:45  am) 
BlUjm  COOC  SBM-SO-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service  Implementation 
Sut>commlttee  Meeting 

August  27, 1991. 

September  19, 1991, 10  a.m..  Commission 
Meeting  Room  (room  856),  1919  M 
Street,  NW.,  Washington,  D.C. 

The  agenda  for  the  meeting  wiQ 
consist  of: 

1.  Introduction. 

2.  Minutes  of  Last  Meeting. 

3.  Report  of  Working  Party  1— Policy 
and  Regulation. 

4.  Report  of  Working  Party  2— 
Transition  Scenarios. 

5.  General  Discussion. 

6.  Other  Business. 

7.  Date  and  Location  of  Next  Meeting. 

8.  Adjournment 


Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  Extension  of  the 
expiration  date  of  a  currently  approved 
coUectkni  without  any  change  in  tiie 
substance  or  method  of  collection. 

Title:  Application  for  Consent  to 
Reduce  or  Retire  Capital. 

Form  Number:  None. 

OMB  Number  3084-0079. 

Expiration  Date  of  OMB  Clearance: 
November  30, 1991. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  state 
nonmember  banlcs  wishing  to  reduce  or 
retire  capital. 

Number  of  Respondents:  180. 

Number  of  Responses  per 
Respondent  L 

Total  Annual  Responses:  100. 

A  verage  Number  of  Hours  per 
Response:  1.  ^ 

Total  Annual  Burden  Hours:  100. 

OMB  Reviewer  Gary  Waxman,  (202) 
395-734a  Ofiice  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(3064-0024),  Washington,  DC  20503. 

FDIC  Contact-  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
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Insurance  Corporation,  550 17th  Street 
NW..  Washington.  DC  io429. 

Comments:  Comment  on  this 
collection  of  information  are  welcome 
and  should  be  submittep  before 
November  4. 1991. 


ADDRESSES:  A  copy  of 
may  be  obtained  by  cal 
the  FDIC  contact  listed 
Comments  regarding  th^ 
should  be  addressed  to 
reviewer  and  the  FDIC 
above. 


I  he  submission 
ing  or  writing 
above. 

submission 
both  the  0MB 
;ontact  listed 


SUPPLEMENTARY 

state  nonmember  bank: 
law  to  obtain  the 
prior  to  reducing  or 
their  common  or 
retiring  any  part  of  thei: 
debentures.  To  obtain 
banks  submit  letter 
FDIC. 

Dated:  August  29. 1991. 
Federal  Deposit  Insurance 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  91-21288  Filed 

RLUNG  CODE  6714-01-11 


iNFom  iation:  ! 


Insured 
are  required  by 
conseht  of  the  FDIC 

retiiing  any  part  of 
preferred  stock,  or 

capital  notes  or 
tkat  consent,  the 
app  ications  to  the 


Corporation. 
:  8:45  am] 


9- -91 


FEDERAL  MARITIME  COMMISSION 

Columbus/Pace  Spacej  Charter  and 
Sailing  Agreement;  Agi|eement(s)  Filed 

The  Federal  Maritime!  Commission 
hereby  gives  notice  of  tl  e  filing  of  the 
following  agreement(s)  ]  lursuant  to 
section  5  of  the  Shippinj  Act  of  1984. 

Interested  parties  mai  inspect  and 
obtain  a  copy  of  each  aj  reement  at  the 
Washington.  DC  Office  )f  the  Federal 
Maritime  Commission.  1 100  L  Street, 
NW.,  room  10325.  Intere  sted  parties  may 
submit  comments  on  eai  ;h  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washingtc  g,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  whic  h  this  notice 
appears.  The  requireme  its  for 
comments  are  found  in  i  572.603  of  title 
46  of  the  Code  of  Feder£  1  Regulations. 


Interested  persons  shou 


section  before  communi  rating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-olo746-005. 
Title:  Columbus/Pace  Space  Charter 
and  Sailing  Agreement. 
Parties: 

Hamburg-Sudamerika  [lische 
Dampfschifffahrts-(  ^esellschaft 
Eggert  &  Amsinck  (('olumbus  Line), 

Associated  Container  Transportation 
(Austraha),  Limited 

Synopsis:  The  propos(  d  amendment 
would  add  Blue  Star  Pat  e  Ltd.  ("Pace"] 


d  consult  this 


as  a  party  and  delete  Associated 
Container  Transportation  (Australia), 
Limited  ("Acta")  as  a  party  to  the 
Agreement.  It  would  also  revise  the 
membership  provision  waiving  the  90 
days'  written  notice  of  withdrawal  by 
the  unanimous  consent  of  the  parties. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-010776-061. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines.  Ltd., 

Kawasaki  Kisen  Kaisha,  Ltd., 

A.P.  MoUer-Maersk  Line, 

Mitsui  O.S.K.  Lines.  Ltd.. 

Neptune  Orient  Lines.  Ltd., 

Nippon  Liner  System.  Ltd., 

Nippon  Yusen  Kaisha  Line,   ' 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  delete  Canada  from  the 
geographic  scope  and  delete  other 
references  to  Canada  in  the  Agreement. 

Agreement  No.:  203-011211-006. 

Title:  Transpacific  Discussion 
Agreement. 

Parties: 

American  President  Lines.  Ltd.. 

Evergreen  Marine  Corp.  (Taiwan)  Ltd., 

Hanjin  Shipping  Co..  Ltd.. 

Hyundai  Merchant  Marine  Co..  Ltd.. 

Kawasaki  Kisen  Kaisha,  Ltd., 

A.P.  Moller-Maersk  Line. 

Mitsui  O.S.K.  Lines.  Ltd.. 

Neptune  Orient  Lines.  Ltd., 

Nippon  Liner  System,  Ltd., 

Nippon  Yusen  Kaisha, 

Orient  Overseas  Container  Line.  Inc.. 

Sea-Land  Service,  Inc.. 

Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  delete  Nippon  Liner  System  as  a 
party  to  the  Agreement  effective 
October  1, 1991.  It  would  also  make 
other  nonsubstantive  changes. 

Agreement  No.:  203-011223-005. 

Title:  Transpacific  Stabilization 
Agreement. 

Parties: 

American  President  Lines,  Ltd., 

Evergreen  Marine  Corp.  (Taiwan)  Ltd., 

Hanjin  Shipping  Co..  Ltd.. 

Hyundai  Merchant  Marine  Co.,  Ltd.. 

Kawasaki  Kisen  Kaisha.  Ltd., 

A.P.  Moller-Maersk  Line. 

Mitsui  O.S.K.  Lines,  Ltd., 

Neptune  Orient  Lines,  Ltd., 

Nippon  Liner  System,  Ltd., 

Nippon  Yusen  Kaisha, 

Orient  Overseas  Container  Line,  Inc., 

Sea-Land  Service.  Inc., 

Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  delete  Nippon  Liner  System.  Ltd. 
as  a  party  to  the  Agreement.  It  would 


also  make  other  nonsubstantive 
changes. 

Agreement  No.:  224-200165-003. 

Title:  Maryland  Port  Administration/ 
Ceres  Corporation  Terminal  Leasing 
Agreement. 

Parties: 

Maryland  Port  Administration. 

Ceres  Corporation.    . 

Synopsis:  The  proposed  amendment, 
filed  August  26. 1991,  would  eliminate 
8.48  acres  in  Area  1602  and  substitute 
10.06  acres  in  Area  501  of  the  Dundalk 
Marine  Terminal. 

Dated:  August  29. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
[FR  Doc.  91-21216  Filed  9-4-91;  8:45  am] 

BtLUNQ  CODE  679l>-01-« 


City  of  Los  Angeles/Pasha  Maritime 
Services,  Inc^  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.7  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-011078-001. 

Title:  City  of  Los  Angeles/Pasha 
Maritime  Ser\'ices.  Inc.  Terminal 
Agreement. 

Parties:  City  of  Los  Angeles  Board  of 
Harbor  Commissioners.  Pasha  Maritime 
Services. 

Filing  Party:  Catherine  H.  Vale,  Esq.. 
Assistant  City  Attorney.  City  of  Los 
Angeles.  P.O.  Box  151.  San  Pedro.  CA 
90733. 
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Synopsis:  The  proposed  amendment, 
filed  August  23, 1991,  would  extend  the 
Agreement  through  December  31, 1995 
and  would  adjust  the  compensation 
payable  during  the  extended  term  of  the 
Agreement. 

Dated:  August  29, 19S1. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 
(FR  Doc.  91-21217  Filed  9-4-81;  8:45  am) 

BIUJNO  CODf  •7M-4V-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiotrattoa 
[Docket  No.  91F-0228] 

Eastman  Chemical  C04  Filing  of  Food 
Additive  Petition 

AQCNCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Eastman  Chemical  Co.,  Division  of 
Eastman  Kodak  Co.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sucrose  acetate 
isobutyrate  as  a  stabilizer  of  emulsions 
of  flavoring  oils  used  in  nonalcoholic 
carbonated  and  noncarbonated 
beverages  for  human  consumption. 
FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington,  DC  20204,  202-426- 
8950. 

SURMXMENTARV  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FA? 
1A4266)  has  been  filed  by  Eastman 
Chemical  Co.,  Division  of  Eastman 
Kodak  Co.,  P.O.  Box  511,  Kingsport,  TN 
37662.  The  petition  proposes  to  amend 
the  food  additive  regulations  to  provide 
for  the  safe  use  of  sucrose  acetate 
isobutyrate  as  a  stabilizer  of  emulsions 
of  flavoring  oils  used  in  nonalcoholic 
carbonated  and  noncarbonated 
beverages  for  human  consumption. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 


Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  28, 1991. 
Douglas  L  Ardier, 

Acting  Director,  Centerfor  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  91-21223  Filed  9-4-91;  8:45  sm] 
muMta  cooE  4i«o-*i-h 


[Docket  Na  91F-0286] 

Healthy  Business,  inc^  Filing  of  Food 
Additive  Petmon, 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Healthy  Business,  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  Potysorbate  80,  disodium 
EDTA,  and  sodium  lauryl  sulfate  as 
components  of  a  &uit  and  vegetable 
wash. 

FOR  FURTHER  INFORMATION  CONTACT. 

Wesley  R.  Long,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-426-9463. 

SUFPLEMCNTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1A4255)  has  been  filed  by  Healthy 
Business,  Inc  695  South  Colorado  Blvd., 
Denver,  CO  80222.  The  petition  proposes 
to  amend  the  food  additive  regulations 
in  §  173.315  Chemicals  used  in  washing 
or  to  assist  in  the  lye  peeling  of  fruits 
and  vegetables  (21  CFR  173.315)  to 
provide  for  the  safe  use  of  Polysorbate 
80,  disodium  EDTA.  and  sodium  lauryl 
sulfate  as  components  of  a  fruit  and 
vegetable  wash. 

The  potential  environmental  impact  of 
diis  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  28, 1991. 
Douglas  L.  Aicher, 

Acting  Director,  CentBrfor  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  n-21224  Piled  9-4-91;  8:45  amj 

MLUNQ  COOC  4M»-«1HI 


[Docket  No.  91P-026S] 

Cottage  Cheese  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Martlet  T^ng 

AGENCY:  Fooiriand  Drug  Administration, 
HHS.  \ 

ACTION:  Noticed  ^,^-* 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Ludwig  Dairy  Corp.  to  market  test  a 
product  designated  as  "nonfat  cottage 
cheese"  that  deviates  from  the  U.S. 
standards  of  identity  for  cottage  cheese 
(21  CFR  133.128),  dry  curd  cottage 
cheese  (21  CFR  133.129),  and  lowfat 
cottage  cheese  (21  CFR  133.131).  The 
purpose  of  the  temporary  permit  is  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  product, 
identify  mass  production  problems,  and 
assess  commercial  feasibility. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  December  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michelle  A.  Smith,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administration,  200  C  SL 
SW.,  Washington,  DC  20204,  202-485- 
0106. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  13ai7 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug. 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Ludwig  Dairy  Corp.. 
1309  West  7th  St.  Dixon,  IL  81021. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  nonfat  cottage 
cheese,  formulated  from  dry  curd 
cottage  cheese  and  a  dressing,  such  that 
the  finished  product  contains  less  than 
0.3  percent  milkfat.  The  food  deviates 
from  the  U.S.  standards  of  identity  for 
cottage  cheese  (21  CFR  133.128)  and 
lowfat  cottage  cheese  (21  CFR  133.131) 
in  that  the  milkfat  content  of  cottage 
cheese  is  not  less  than  4.0  percent,  and 
the  milkfat  content  of  lowfat  cottage 
cheese  ranges  horn  0.5  to  2.0  percent 
The  test  product  also  deviates  from  the 
U.S.  standard  of  identity  for  dry  curd 
cottage  cheese  (21  CFR  133.129)  because 
of  the  added  dressing.  The  test  product 
meets  all  requirements  of  the  standards 
with  the  exception  of  these  deviations. 
The  purpose  of  the  variation  is  to  offer 
the  consumer  a  prninct  that  is 
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alert 


nutritionally  equiva 
cheese  products  with 
contains  less  fat. 

For  the  purpose  of 
name  of  the  product  is 
cheese."  In  accordanci 
current  views,  "fat  fre« 
acceptable  because  th 
less  than  0.5  gram  [g] 
ounce)  serving.  The 
the  label  will  bear 
accordance  with  21 

This  permit  provide 
temporary  marketing 
(200,000  pounds)  of  the 
product  will  be 
Dairy  Corp.,  1309  WesI 
61021,  and  distributed 
Indiana,  and  Wisconsiji 

Each  of  the  ingredi 
food  must  be  declared 
required  by  the  appli 
CFR  part  101.  This 
15  months,  beginning 
food  is  introduced  or 
introduced  into  interstate 
not  later  than  Decembt 


to  cottage  I 

dressing  but  I 

tl  is  permit,  the 
"nonfat  cottage    ; 
with  FDA's 
"  food  labeling  is 
product  contains 
per  113  g  {4- 
information  panel  of 
nutijition  labeling  in 
101.9. 
for  the 

90,900  kilograms 

test  product.  The 

manuf4ctured  at  Ludwig 

7th  St.,  Dixon,  IL 

n  Illinois, 


fit 


CF^ 


:o 


e(  ts 


cable 


pern 


;  01 


•ci 


used  in  the 
an  the  label  as 

sections  of  21 
it  is  effective  for 
the  date  the 
used  to  be 

commerce,  bull 
r  4. 1991. 


Dated:  August  28, 1991. 
Douglas  L  Archer, 

Acting  Director,  Center  fo  ■ 

Applied  Nutrition. 

[FR  Doc.  91-21225  Filed  944-91: 
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Food  Safety  and 
8:45  am] 


[Docket  No.  91N-02631 

Bolar  Pharmaceutical  bo.,  Inc.; 
Withdrawal  of  Approvtil  of 
Abbreviated  New  Dru0  Applications 

agency:  Food  and  Dru  ;  Administration, 

HflS. 

action:  Notice. 


aid 


summary:  The  Food 
Administration  (FDA) 
approval  of  142  abbreviated 
applications  (ANDA's) 
Pharmaceutical  Co.,  Im 
Copiague,  NY  11726-OtBO, 
the  agency  withdraw 
ANDA's  under  a  plea 
the  United  States  Attorney 
the  District  of  Marxian  i 
of  Consumer  Litigation 
Department  of  Justice. 
EFFECTIVE  DATE:  October  7, 1991'. 


a) 


Drug 

withdrawing 
new  drug 
Bolar  I 

.,  33  Ralph  Ave.,  I 
,  requested  thai 
proval  of  these 
Agreement  with 
's  Office  for 
and  the  Office 
of  the 


I  INFORMATION 


FOR  FURTHER 

Lola  E.  Batson,  Center 
Evaluation  and  Re8ear|;h 
Food  and  Drug  Admini  i 
Fishers  Lane,  Rockvilk, 
295-«038 


contact: 

or  Drug 

(HFD-360); 
tration,  5600 
MD  20857,  301- 


INFORI  NATION: 


SUPPLEMENT4^RY 

Pharaceutical  Co.,  Inc. 
ANDA's  listed  in  the 
document,  has  asked 
approval  of  the  ANDAIb 


Bolar 
the  holder  of  the 
in  this 
to  withdraw 
as  part  of  a' 


tcble 
FDA 


plea  agreement  with  the  United  States 
Attorney's  Office  for  the  District  of 
Maryland  and  the  Office  of  Consumer 
Litigation  of  the  Department  of  Justice. 


ANOA  No. 


70-240. 

70-241 . 

70-242. 
70-243. 
70-244. 
70-245 . 
70-246. 
70-247 . 
70-363. 


Dfug 


Capsules, 


Capsules, 


70-365 ... 

70-366 ... 
70-367 ... 

70-368 i 

70-373  

70-374 

70-375 

70-376  

70-377 

70-378 

70-379 

70-380  

70-381 

70-382 


70-383. 
70-384. 
70-395. 

70-396. 

70-397. 

70-398 . 

70-399. 

70-407. 
70-784. 
70-785 . 
71-112. 

71-113, 


71-374.... 
71-375 .... 
71-376.... 
71-571  .... 
71-572.... 
71-573  „.. 
71-943 .... 


71-944. 

71-945. 

72-269 . 
72-270 . 
72-271  . 
72-485. 
80-401. 


Disopyramide     Phosphate 

100  milligrams  (mg). 
Disopyramide     Phosphate 

150  mg. 
Tolazamide  Tablets,  100  mg 
Tolazamide  Tablets.  250  mg. 
Tolazamide  Tablets,  500  mg. 
Methyldopa  Tablets,  125  mg. 
Methyldopa  Tablets,  250  mg. 
Methyldopa  Tablets,  500  mg. 
Metoclopramide  Hydroctilohde  Tablets, 

10  mg. 
Methyldopa    and    Hydrochlorothiazide 

Tablets,  250  mg/15  mg. 
Methyldopa    arx)    Hydrochlorothiazide 

Tablets.  250  iTig/25  mg. 
Methyldopa    arxl    Hydrochlorothiazide 

Tablets,  500  mg/30  mg. 
Metnyldopa    and    Hydrochlorothiazide 

Tasiots,  500  mg/50  mg. 
Perphenazine  and  Amitriptyline  Hydro- 
chloride Tablets,  2  mg/10  mg. 
Perphenazine  and  Amitnptyline  Hydro- 
chloride Tablets.  2  mg/25  rT>g. 
Perphenazine  and  Amitriptyline  Hydro- 
chloride Tablets,  4  nDg/10  mg. 
Perphenazine  and  Amitnptylirie  Hydro- 
chloride Tablets.  4  mg/25  mg. 
Perphenazine  and  Amitriptyline  Hydro- 

chiofide  Tablets,  4  mg/50  mg. 
Propranolol  Hydrochloride  Tablets,  10 

mg. 
Propranolol  Hydrochloride  Tablets,  20 

mg. 
Propranolol  Hydrochloride  Tablets,  40 

mg. 
Propranolol  Hydrochloride  Tablets,  60 

mg. 
Propranolol  Hydrochloride  Tablets,  80 

mg. 
Temazepam  Capsules,  15  mg. 
Temazepam  Capsules,  30  mg. 
Ctonidine   Hydrochloride   Tablets, 

mg. 
Clonidine   Hydrochloride  Tablets,   0.2 

mg. 
Clonidine   Hydrochloride   Tatilets.   0.3 

mg. 
Propoxyphene   Napsylate 

minophen  Tablets,  50 
Propoxyphene   Napsylate 

minophen  Tablets,  100  mg/650  ing. 
Lithium  Cartx>nate  Capsules,  300  mg. 
Indomethacin  Capsules,  25  mg. 
Indomettiacin  Capsules,  50  mg. 
Trazodone  Hydrochloride  Tablets,  50 

mg. 
Trazodone  Hydrochloride  Tablets,  100 

mg. 
Haloperidot  Tablets,  5  mg. 
Haloperidol  Tablets,  10  mg. 
Haloperidol  Tablets,  20  mg. 
Halopendot  Tablets,  0.5  mg. 
Haloperidol  Tablets.  1  mg. 
Haloperidol  Tablets,  2  mg. 
Maprotiline  Hydrochloride  Tablets,  25 

mg. 
Maprotiline  Hydrochloride  Tablets,  50 

mg. 
Maprotilirte  Hydrochloride  Tablets,  75 

mg. 
Timolol  Maleate  Tablets.  5  mg. 
Timolol  Maleate  Tablets.  10  mg. 
Timolol  Maleate  Tablets,  20  mg. 
Oxybutynin  Chloride  Tablets,  5  mg.     . 
Isoniazid  Tablets,  100  n^ 


0.1 


and  Aceta- 

mg/325  mg. 

and   Aceta- 


ANOA  No. 


83-178. 
83-179. 

83-221. 

83-456. 
83^58. 
83-462. 
83-605. 

83-770 . 

83-795 . 

84-026. 
84-252 . 

84-303 . 

84-357 . 

64-361  . 

84-457 . 
84-498 . 

84-930 . 

85-052 . 
85-053. 
85-099. 
85-105 . 

85-117. 

85-165 . 
85-177 . 

85-178. 

85-220 . 

85-221 . 

85-228 . 
85-229. 
85-230 . 
85-245 . 

85-317.. 

85-373 . 

85-440., 

85-446. 

85-457 .. 

85-476 .. 
85-487.. 
85-562.. 
85-579.. 

85-580.. 

85-755 .. 
85-973 .. 

85-974 .. 

8&-975 .. 

85-976 .. 

86-048.. 


Drug 


Isoniazid  Tablets,  300  mg. 
Oicydomtne    Hydrochlonde   Capsules, 

10  mg. 
Probenecid    and    Colchicine   Tat>lets, 

500  mg/0.5  mg. 
Hydrochlorothiazide  Tablets,  50  mg. 
Hydrochlorothiazide  Tablets,  25  mg. 
Trichkxmethlazide  Tat)lets,  4  mg. 
Methocarbamol  Tablets,  500  and  750 

mg. 
Reserpine,  Hydralazine  Hydrochloride, 

and  Hydrochlorothiazide  Tablets,  0.1 

mg/25  rt>g/15  mg. 
Procainamide  Hydrochloride  Capsules, 

250.  375.  and  500  n^. 
Chlorothiazide  Tablets,  500  mg. 
Imipramine  Hydrochlonde  Tablets,  10, 

25.  and  50  mg. 
Orphenadrine    Citrate    Sustained    Re- 
lease Tablets,  100  mg. 
Procainamtde  Hydrochloride  Capsules, 

500  mg. 
Dicyclomine  Hydrochloride  Tat)lets.  20 

mg. 
Dexamethasone  Tablets.  0  75  mg. 
Acetazolamide  Tablets,  125  and  250 

mg. 
Ergoloid  Mesylates  Sublingual  Tablets, 

0.5  mg. 
Primidone  Tablets,  250  mg  (Human). 
Sulfamettioxazole  Tablets,  500  mg. 
Hydrochlorothiazide  Tablets,  100  mg. 
Trihexyphenidyl  Hydrochloride  Tablets, 

5mg. 
Trihexyphenidyl  Hydrochloride  Tablets, 

2mg. 
Chlorothiazide  Tablets,  250  mg. ' 
E/goioid  Mesylates  Sublingual  Tablets, 

1  mg. 
Prochlorperazine  Maleate  Tablets,  10 

mg. 
Imipramine  Hydrochloride  Tablets,  10 

mg. 
Imipramine  Hydrochloride  Tablets,  50 

mg. 
Bethanechol  Chloride  Tablets,  10  mg. 
Bethanechol  Chloride  Tablets,  25  mg. 
Bethanechol  Chloride  Tablets,  5  mg. 
Cyproheptadine  Hydrochloride  Tablets. 

4mg. 
Reserpine     and     Hydrochlorothiazide 

Tablets.  0.125  rr>g/25  mg. 
Hydralazine    Hydrochloride    and    Hy- 
drochlorothiazide Tablets,  25  mg/15 

mg. 
Hydralazine    Hydrochloride    and    Hy- 
drochlorothiazide Capsules,  100  ntg/ 

50  mg. 
Hydralazine    Hydrochloride    and    Hy- 
drochlorothiazide Capsules,  50  mg/ 

50  mg. 
Hydralazirw    Hydrochloride    and    Hy- 

drochlorotttiazide  Capsules,  25  mg/ 

25  mg. 
Methyclothiazide  Tablets,  5.0  mg. 
Methyclothiazide  Tablets,  2.5  mg. 
Glycopyrrolaie  Tablets,  1  mg. 
Prochlorperazine  Maleate  Tablets,  25 

mg. 
Prochlorperazine   Maleate   Tablets,   5 

mg. 
LJothyronine  Sodium  Tablets,  25  mg. 
Trifluoperazine  Hydrochloride  Tablets, 

5mg. 
Spironolactone/Hydrochlorothiazide 

Tablets,  25  mg/25  mg. 
Trifluoperazine  Hydrochloride  Tablets, 

1  mg. 
Trifluoperazine  Hydrochloride  Tablets, 

2mg. 
Isosorbide  Oinitrate  Oral  Tablets,  20 

mg. 
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ANOA  No. 

Drug 

86-051 

Isosorbide  Dinitrate  Oral  Sustained  Re- 

lease Tablets.  40  mg. 

86-113 

Guanethtdine  Monosultate  Tablets,  10 

86-114 

mg. 
Guanett)tdine  MonosuHate  Tablets,  25 

86-118 

mg. 
Warlarin  Sodium  Tablets,  7.5  mg. 

86-119 

Wariarin  Sodium  Tablets,  5  mg. 

86-120 

Warlarin  Sodium  Tablets,  2.5  mg. 

86-122 

Warfarin  Sodium  Tablets.  10  mg. 

86-123  

Warfarin  Sodium  Tablets,  2  mg. 

8S-193  

Pentaerythritol    Totranitrate   Sustained 

Release  Tablets.  80  mg. 

86-433  

Ergoloid  Mesylates  Oral  Tablets,  1  mg. 

66-695 

Hydroxyzine    Pamoate    Capsules,    50 

86-697 

mg. 
Hydroxyzine  Pamoate  Capsules,   100 

86-698 

mg. 
Hydroxyzine    Pamoate    Capsules,    25 

86-698 

mg. 
Spironolactof>e  Tablets,  25  mg. 

87-029 

Chlorthalidone  Tablets,  50  mg. 

87-050 

Chlorthalidone  Tablets,  25  mg. 

87-397 

Bethanechol  Chloride  Tablets,  50  mg. 

87-835 

Oxtriphylline  Delayed  Release  Tablets, 

200  mg. 

87-866 

Oxtriphylline  Delayed  Release  Tablets, 

100  mg. 

88-052 

Sulfasalazine  Enteric  Coated  Tablets, 

500  mg. 

88-110 

Reserpine     and      Hydroflumethiazide 

Tablets,  0.125  mg/50  mg. 

88-127 

Reserpine     and     Hydroflumethiazide 

Tablets,  0.125  mg/25  mg. 

88-151  

Reserpine  and  Chlorothiazide  Tablets. 

0.125  mg/500  mg. 

88-260 

Fluoxymesterone  Tablets,  2  mg. 

88-265 

Ruoxymesterone  Tablets,  5  mg. 

88-284  

Thioridazine     Hydrochloride     Tat)let8, 

100  mg. 

88-296  

Thioridazine  Hydrochloride  Tablets,  26 

8S-309 

mg. 

Fluoxymesterone  Tablets,  10  mg. 

88-323 

Thioridazine  Hydrochloride  Tablets,  50 

mg. 

68-345 

Thiorirtarine  Hydrochloride  Tablets.  16 

88-381  

mg. 

Thioridazine     Hydrochloride     Tablets. 

200  mg. 

88-410 

Thioridazine     Hydrochlonde     Tablets. 

150  mg. 

68-412 

ThiofKlflzine  Hydrochlorde  Tablets,  10 

83-452 

Methydothiazide  and  Deserpidine  Tab- 

lets, 5  mg/0.5  mg. 

88-486 

Methydothiazide  and  Deserpidine  Tab- 

lets, 5  mg/0.25  mg. 

88-527 

Ruphenazine  Hydrochloride  Tablets,  5 

88-544  

mg. 
Flupherazine    Hydrochloride    Tablets. 

2.5  mg. 

88-550 

Fluphenazine    Hydrochloride    Tablets. 

10  mg. 

ea-555 

Fluphenazine  Hydrochloride  Tablets,  i 

ee-568 

mg. 
Chlorpropamide  Tablets,  250  mg. 

88-608  

Chlorpropamide  Tablets,  100  mg. 

88-710 

Trifluoperazina  Hydrochloride  Tablets, 

10  mg. 

68-809 

Carisoprodol  Compound  Tablets  (Aspi- 

rin 325  mg  and  Carisoprodol  200 

mg). 

89-110 

Tolbutamide  Tablets,  250  mg. 

89-111 

Tolbutamide  Tablets.  500  mg. 

89-520 

Procainamide  Hydrochloride  Extended 

Release  Tablets,  1.000  mg. 

Therefc 

)re,  under  section  505(e)  of  the 

Federal  F 

cod.  Drug,  and  Cosmetic  Act 

(21  U.S.C 

355(e))  and  under  authority 

delegatec 

to  the  Director  of  the  Center 

for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval-of  the  abbreviated 
new  drug  applications  listed  above,  and 
all  supplements  thereto,  is  hereby 
withdrawn,  effective  October  7, 1991. 

Dated:  August  22. 19B1. 
Gerald  F.  Meyer, 

Acting  Director,  Center  for  Drug  Evaluation 

and  Research. 

[FR  Doc.  91-21226  Filed  9-4-01;  8:45  am) 

BILUNQ  COOE  41M-01-M 


Health  Care  Rnancing  Administration 

[BPD-739-PN1 

Medicare  and  Medicaid  Programs; 
Recognition  of  the  Community  Health 
Accreditation  Program  Standards  for 
Home  Care  Organizations 

agency:  FIcalth  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  notice. 

SUIMMARY:  In  this  notice,  we  propose  to 
recognize  the  accreditation  program  of 
the  Community  Health  Accreditation 
Program  (CHAP),  a  subsidiary  of  the 
National  League  for  Nursing  (NLN).  for 
home  health  agencies  (HHAs)  that  wish 
to  participate  in  the  Medicare  or 
Medicaid  programs.  We  have  found  that 
the  accreditation  process  of  this 
organization  provides  reasonable 
assurance  that  HHAs  accredited  by  it 
meet  the  conditions  required  by  the 
Medicare  law  and  regulations.  As  a 
result  of  this  determination.  HHAs 
accredited  by  CHAP  would  not  be 
subject  to  routine  inspection  by 
Medicare  State  survey  agencies  to 
determine  their  compliance  with  Federal 
requirements.  Rather,  they  would  be 
"deemed"  to  meet  the  Medicare 
conditions  of  participation.  They  would, 
however,  be  subject  to  validation  and 
complaint  investigation  surveys. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  4, 
1991. 

ADDRESSES:  Mail  written  comments  to 

the  following  address: 

Health  Care  Financing  Administration. 
Department  of  Health  and  Human 
Services.  Attention:  BPD-739-PN.  P.O. 
Box  26676.  Baltimore.  Maryland  21207 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 

Room  309-G.  Hubert  H.  Humphrey 
Building.  200  Independence  Ave..  SW.. 
Washington.  DC  20201.  or 


Room  132,  East  High  Rise  Building,  6325 
Security  Boulevarr^,  Baltimore, 
Maryland  21207. 
Due  to  staffing  and  resource 
limitations,  we  cannot  accept  a  audio,- 
visual.  or  facsimile  (FAX)  copies  of 
comments.  In  commenting,  please  refer 
to  file  code  BPD-739-PN.  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document 
in  room  309--G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Thomas,  (301)  966^1623. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Determining  Compliance — Surveys 
and  Deeming 

Providers  of  health  care  services 
participate  in  the  Medicare  and 
Medicaid  programs  under  provider 
agreements  with  HCFA  (for  Medicare) 
and  State  Medicaid  agencies  (for 
Medicaid).  Generally,  in  order  to  enter 
into  a  provider  agreement,  an  entity 
must  first  be  certified  by  a  State  survey 
agency  as  complying  with  the  conditions 
of  participation  or  standards  set  forth  in 
Federal  law  and  regulations.  Providers 
are  subject  to  regular  surveys  by  State 
survey  agencies  to  determine  whether 
the  provider  continues  to  meet  these 
requirements. 

The  Social  Security  Act  (die  Act) 
includes  provisions  that  permit  certain 
providers  of  services  to  be  exempt  from 
routine  surveys  by  State  survey  agencies 
to  determine  compliance  with  Medicare 
conditions  of  participation.  Specifically, 
section  1865(a)  of  the  Act  permits 
providers  that  are  accredited  by  a 
national  accrediting  organization  to  be 
deemed  to  meet  the  applicable  Medicare 
conditions  of  participation,  if  the 
Secretary  finds  that  the  accreditation  of 
the  provider  by  the  national 
accreditation  body  provides  reasonable 
assurance  that  Medicare  conditions  of 
participation  are  met.  then  the  Secretary 
may  "deem"  the  conditions  of 
participation  to  be  met. 

A  national  accrediting  organization 
may  request  the  Secretary  to  recognize 
its  program  as  providing  reasonable 
assurance  that  some  or  all  of  the 
Medicare  conditions  of  participation  are 
met.  The  Secretary  then  examines  the 
accreditation  process  to  determine  if 
there  is  a  reasonable  assurance  that 
providers  accredited  by  the  organization 
meet  the  Medicare  conditions  of 
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petrticipation  as  HCFA  would  have 
applied  them.  If  the  Sec  retary  recognizes 
an  accrediting  organization  in  this 
manner,  any  provider  accredited  by  the 
national  accrediting  bo  ly  will  be 
"deemed"  to  meet  Oie  ^  ledicare 
conditions  of  participat  on  as  the 
Secretary  has  recognized  that  the 
national  accrediting  body  provides 
reasonable  assurance  t  lat  the  condition 
is  met 

To  implement  sectior  1865(a] 
generally,  the  Secretary  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  Deaember  14, 1990 
(55  FR  51434).  This  prof  osed  rule  set 
forth  the  procedure  thai  HCFA  would 
use  to  review  and  appmve  national 
accrediting  organizations  that  wish  to  be 
recognized  as  providing  reasonable 
assurance  that  Medicar 
met.  It  also  set  forth  the 
procedures  that  HCFA ' 
remove  its  approval'of  i 
accrediting  organization 

In  section  4039(f)  of  I 
Budget  Reconcihation , 
L  100-203),  Congress  ii 
requirement  on  HCFA's 
national  accrediting  or 
Under  that  section,  our  | 
fmal  rule  deeming  a  pr 
necessary  to  implement!  section  188S(a) 
of  the  Act,  must  follow  publication  of 
the  proposed  rule  by  at  least  6  months. 
Therefore,  HCFA  may  riot  permit 
deeming  generally  until  the  proposed 
rule  published  on  December  14, 1990  is 
published  in  final  form  jo  be  effective  ho 
sooner  than  Jime  14, 1991. 

The  purpose  of  this  pioposed  notice  is 
to  provide  notice  of  ourjintent  to 
recognize  the  accreditanon  program  of 
the  Community  Health  Accreditation 
Program  (CHAP),  a  natibnal  accrediting 
organization  that  accredits  only  home 
health  agencies  (HliAsl  This  proposed 
notice  is  narrower  thanlthe  proposed 
rule  that  was  published  on  December  14, 
1990  because  that  propqsed  rule  applied 
to  national  accrediting  organizations 
generally. 

Because  HCFA  has  determined  that 
CHAP  provides  reasonable  assurance 
that  HHAs  accredited  by  CHAP  meet 
Medicare  conditions,  and  because  the 
December  14. 1990  proposed  rule  has  not 
yet  been  published  in  fiftal  form,  we  are 
publishing  this  proposed  notice.  Under 
section  4039(f)  of  Pubh dLaw  100-203, 
fmal  approval  for  CHAP  (if  it  occurs) 
will  be  complete  with  tile  publication  of 
a  final  notice  effective  A\  the  earlier  of: 

•  Six  months  after  the  date  of  the 
publication  of  this  proposed  notice  in 
the  Federal  Register  or  | 

•  Anytime  after  the  publication  of  the 
December  14, 1990  propCsed  notice  in 
final  form  in  the  Federal  Register,  which 


may  be  effective  no  earlier  than  June  14, 
1991. 

On  December  31. 1987,  we  published 
in  the  Federal  Register  (52  FR  49510)  a 
notice  proposing  to  approve  the 
accreditation  programs  of  the  National 
League  for  Nursing  (NLN)  and  the  Joint 
Commission  on  the  Accreditation  of 
Healthcare  Organizations  (JCAHO).   ' 
(NLN  had  not  yet  incorporated  the 
CHAP  subsidiary  at  that  time,  and  so  its 
program  was  simply  referred  to  as 
NLN's.)  At  about  the  same  time, 
Congress  enacted  Public  Law  100-203, 
which  extensively  revised  the  statutory 
requirements  for  the  Medicare 
conditions  of  participatioa  for  HHAs,  as 
well  as  the  Medicare  HHA  survey  and 
certification  procedures.  These  broad 
statutory  changes  necessitated  the 
development  of  revised  HHA  conditions 
of  participation  as  well  as  surveyor 
interpretive  guidelines  and  survey  and 
certification  regulations.  Because 
HCFA's  approval  of  the  1987  proposal 
was  based  on  a  comparison  of  the 
]CAHO  and  CHAP  accreditation 
standards  with  Medicare  requirements 
which  had  become  obsolete,  it  was 
impossible  to  finalize  approval  until  the 
statutory  changes  had  been  developed 
and  incorporated  into  regulations  and 
guidehnes. 

CHAP  has  revised  its  accreditation 
standards  to  reflect  the  changes 
initiated  by  Public  Law  100-203.  Because 
we  recently  completed  the  development 
of  the  regulations  and  guidelines 
necessitated  by  Public  Law  100-203,  we 
were  able  to  compare  the  accreditation 
standards  of  CHAP  to  the  relevant 
Medicare  requirements  in  order  to 
determine  whether  accreditation  by 
CHAP  provides  the  required  reasonable 
assurance  that  the  Medicare  conditions 
of  participation  are  met.  We  intend  to 
examine  and  discuss  the  deeming  of  the 
JCAHO  standards  in  a  separate 
proposed  notice. 

B.  Home  Health  Agency  Conditions  of 
Participation  and  Requirements 

The  regulations  specifying  the 
Medicare  conditions  of  participation  for 
HHAs  are  located  at  42  CFR  part  484. 
These  regulations  implement  the 
elements  of  the  statutory  definition  of  an 
HHA  contained  in  section  1881(o)  of  the 
Act  and  the  conditions  of  participation 
hsted  in  section  1891  of  the  Act  In 
addition  to  the  specific  requirements  it 
sets  forth,  section  1881(o)  also  contains 
general  authorization  for  the  Secretary 
to  prescribe  other  requirements  found 
necessary  to  protect  the  health  and 
safety  of  the  individuals  who  are  served 
by  HHAs.  Additional  requirements  were 
developed  under  this  authority  and  also 
are  included  in  the  conditions  of 


participation  contained  in  the 
regulations.  An  HHA  must  meet  the  " 
conditions  of  participation  contained  in  ■ 
the  law  and  regulations  to  participate  in 
the  Medicare  program. 

n.  Proposed  Approval  of  CHAP 
Accreditation 

We  believe  that  accreditation  by  , 
CHAP  provides  reasonable  assurance 
that  an  HHA  meets  the  Medicare 
conditions  of  participation  for  HHAs. 
We  have  reached  this  conclusion  after  a 
thorough  examination  of  the  CHAP's 
accreditation  program,  including  its 
standards  and  survey  and  accreditation 
process,  which  we  discuss  below. 

Our  initial  comparison  of  the 
Medicare  conditions  of  participation 
and  survey  procedures  to  the  1989 
edition  of  the  CHAP  home  care  \ 

standards  ("Standards  of  Excellence  for" 
Home  Care  Organizations",  NLN  Pub. 
No.  21-2327)  early  this  year  revealed 
areas  in  which  the  CHAP  standards  are 
more  stringent  than  the  Medicare 
requirements  and  areas  iiv  which 
Medicare  requirements  are  more 
stringent  than  those  of  CHAP.  After  this 
initial  review  of  CHAP's  1989  standards 
and  survey  procedures,  we  met  with 
CHAP  to  discuss  the  differences 
between  Medicare  requirements  and  the 
CHAP  standards.  CHAP  then  agreed  to 
change  its  standards.  These  changes  are 
reflected  in  CHAP's  1991  standards  for 
HHAs  seeking  accreditation  or 
reaccreditation. 

We  then  compared  CHAFs  new 
standards  and  procedures  to  the 
Medicare  conditions  of  participation 
and  survey  procedures.  After  reviewing 
CHAP's  revised  accreditation  program, 
we  were  convinced  that  the  revised 
program  provided  reasonable  assurance 
that  all  of  Medicare's  conditions  of 
participation  and  survey  requirements 
were  contained  in  the  CHAP  standards 
and  survey  procedures. 

In  evaluating  CHAFs  accreditation 
standards  and  survey  processes  to 
determine  if  there  was  reasonable 
assurance  that  HHAs  it  has  accrediled 
meet  Medicare  conditions  of 
participation,  we  looked  at  both  the 
individual  requirements  of  the  CHAP 
program  and  the  overall  effects  of  the 
accreditation  process.  We  examined  the 
overall  effects  because  we  recognize 
that  positive  health  care  outcomes  are 
achieved  not  only  through  adherence  to 
specific  requirements,  but  also  through 
achievement  of  specific  and  general 
results.  Accordingly,  we  first  did  a  point 
by  point  comparison  of  the  Medicare 
and  CHAP  requirements  to  determine 
which  ones  could  be  directly  matched 
and  to  establish  whether  the  CHAP 
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standards  were  the  same  as  the 
Medicare  requirements.  In  the  few  cases 
where  there  were  not  directly 
comparable  requirements,  we  looked  at 
the  effect  of  the  combinations  of  related 
CHAP  requirements  and  the  survey 
processes  and  the  guidelines  used  for 
them  to  determine  whether  the 
accreditation  process  as  a  whole  gave 
us  reasonable  assurance  that  Medicare 
requirements  would  be  met. 

In  most  cases,  we  were  able  to 
determine  that  CHAP's  accreditation 
standards  and  survey  processes  were 
equal  or  superior  to  Medicare 
requirements  based  on  a  simple 
comparison  of  standards.  In  some  cases, 
however,  our  conclusions  were  based 
upon  a  more  complex  comparison  of  the 
systems.  The  discussion  that  follows 
details  the  differences  between  the 
Medicare  requirements  and  the 
requirements  of  CHAP  which  require 
such  a  complex  comparison.  It  also 
specifies  certain  stipulations  and 
restrictions  that  we  would  establish  in 
connection  with  our  decision. 

A.  Differences  Between  CHAP 
Standards  and  Medicare  Conditions  of 
Participation 

When  comparing  the  Medicare 
conditions  of  participation  with  the 
revised  CHAP  standards  for  HHAs,  we 
found  two  areas  in  which  CHAFs 
standards  varied  appreciably  from  the 
Medicare  conditions  of  participation.  ' 
Both  of  these  requirements  are  found  in 
S  484.14  ("Condition  of  participation: 
Organization,  services, 
administration."]. 

The  first  area  of  concern  related  to 
S  484.14(d),  which  requires  the  HHA  to 
furnish  skilled  nursing  and  other 
therapeutic  services  under  the 
supervision  and  direction  of  a  physician 
or  RN  (or  a  similarly  qualified  alternate) 
who  is  available  during  all  operating 
hours.  The  CHAP  standards  do  not 
replicate  this  requirement  exactly. 

The  CHAP  Professional  Standard  at 
PIII.ld2  provides  that  nursing  services 
are  "always  under  the  supervision  of  a 
qualified  Registered  Nurse,"  and  such 
supervision  is  available  under  Standard 
PIII.ld4  "during  all  hours  of  service." 
The  other  therapeutic  services  are  under 
the  supervision  of  a  specific  qualified 
professional.  Thus,  physical  therapy 
services  are  imder  the  direction  of  a 
qualified  physical  therapist  (Pll.lb); 
occupational  therapy  services  are  under 
the  direction  of  a  qualified  occupational 
therapist  (PII.lc);  speech-language 
pathology  or  audiology  services  are 
furnished  under  the  direction  of  a 
qualified  speech-language  pathologist  or 
audiologist  (Pll.ld);  and  social  work       ^ 
services  are  under  the  direction  of  a 


qualifled  social  worker  (Pll.le).  In 
addition,  the  program  administrator  is 
required  to  "assure  appropriate  staff 
supervision  during  all  service  hours". 

Although  the  CHAP  requirements  do 
not  replicate  the  requirements  of 
S  484.14(d)  specifically,  we  believe  that, 
when  taken  in  their  entirety,  along  with 
the  CHAP  standard  at  PII.4b  (which 
requires  all  care  to  be  provided  under 
the  direction  of  a  physician),  we  are 
reasonably  assured  that  nursing  and 
other  therapeutic  services  are  being 
furnished  under  appropriate  and 
accessible  supervision  and  direction  and 
that  the  requirements  of  (  484,14(d)  are 
met. 

The  second  of  our  concerns  related  to 
the  conditions  at  S  484.14(i)(2),  which 
require  an  HHA  to  maintain  a  capital 
expenditure  plan  for  at  least  a  3-year 
period,  including  the  operating  budget 
year.  The  plan  must  include  and  identify 
in  detail  the  anticipated  source  of 
financing  for.  and  the  objectives  of.  any 
anticipated  expenditure  of  $600,000  or 
more  for  any  capital  items.  The 
condition  also  establishes  certain 
specific  and  more  extensive  disclosure 
requirements  that  would  apply  if  the 
anticipated  expenditure  is  to  be 
financed  in  any  part  by  payment  made 
from  title  V  (Maternal  and  Child  Health 
and  Crippled  Children's  Services),  title 
XVIII  (Medicare),  or  Utle  XIX  (Medicaid) 
of  the  Act.  However,  regarding  Medicare 
and  Medicaid  payments  for  capital 
expenditures,  as  of  October  2, 1987,  the 
Secretary  terminated  agreements  with 
participating  States  to  carry  out 
provisions  of  section  1122  of  the  Act 
(implemented  in  part  by 
S  484.14(i)(2)(ii){B)  and  (C)),  and  will  no 
longer  withhold  Medicare  and  Medicaid 
funds  based  on  those  agreements.  Any 
capital  costs  that  are  related  to  a  period 
before  October  1, 1987.  and  are 
associated  with  a  disapproved 
expenditure,  may  not  be  allowed.  A 
State  may  choose  to  continue  a  capital 
expenditure  review  program  so  long  as 
it  does  not  Involve  Federal  participation 
or  Federal  funding.  Therefore,  since 
S  484.14(i)(2)(ii)(B)  and  (C)  have  become 
obsolete,  we  did  not  seek  reasonable 
assurance  that  HHAs  accredited  by 
CHAP  are  in  compliance  with  the 
requirements  of  those  sections. 

The  CHAP  standard  at  CIV.lcl  states 
that: 

[tjhe  capital  expenditure  plan  should 
include  and  identify  in  detail  the  anticipated 
sources  of  financing  and  the  objectives  of 
each  capital  item  in  excess  of  $600,000.  If  the 
financing  source  of  any  capital  project 
includes  federal  funds  the  agency  must 
.  demonstrate  compliance  with  all  applicable 
^C^eral  regulations. 


Although  the  CHAP  standard  does  not 
replicate  the  requirements  of  the 
Medicare  conditions  specifically,  we 
believe  that,  by  requiring  the 
formulation  of  a  detailed  plan  for  capital 
expenditures  of  over  $800,000,  it  * 

provides  reasonable  assurance  that  the 
purpose  intended  to  be  served  by  the 
Medicare  conditions  is  met.  In  addition, 
we  believe  that  the  requirement 
contained  in  the  final  sentence  of  the 
CHAP  standard  obligates  CHAP 
accredited  HHAs  to  comply  with  the 
capital  expenditure  requirements  of 
S  484.14(i)(2]  as  well  as  with  the  specific 
CHAP  requirements.  Our  understanding 
of  the  intent  of  this  CHAP  standard  was 
confirmed  in  our  discussions  with  CHAP 
staff.  For  these  reasons,  we  believe  that 
we  have  the  required  reasonable 
assurance  that  the  requirements  of  the 
Medicare  conditions  would  be  met  by 
an  HHA  accredited  by  CHAP. 

B.  Differences  Between  the  CHAP  and 
the  Medicare  Survey  Processes 

In  HGFA's  review  of  CHAP's  survey 
process,  we  determined  that  overall,  the 
process  contains  all  of  the  elements 
necessary  to  conclude  that  the  CHAP 
survey  process  is  comparable  to 
HCFA's.  The  following  is  a  discussion  of 
the  HCFA  process  and  the  differences 
between  it  and  the  CHAP  survey 
process. 

The  Medicare  survey  and  certification 
process,  as  required  by  statute,  is 
outcome-oriented.  The  specifics  of  die 
process  are  outlined  in  section  1891  of 
the  Act  and  in  sections  2196  through 
2202  of  the  "State  Operations  Manual" 
(SOM)  used  by  State  surveyors.  The 
Medicare  process  requires  that  a 
standard  survey  be  conducted  of  each 
HHA  not  later  than  15  months  after  the 
date  of  its  previous  standard  survey. 
The  Statewide  average  of  the  interval 
between  the  standard  surveys  of 
individual  HHAs  must  not  exceed  12 
months.  The  standard  survey  also  is 
conducted  for  F^iAs  Initially  applying 
for  Medicar^^approval. 

The  composition  of  the  standard 
survey^a8  outlined  in  the  SOM  includes 
five  complete  Medicare  conditions  of 
participation  and  a  part  of  another 
condition.  The  standard  survey  includes, 
to  the  extent  practicable,  the  selection  of 
a  case-mix  stratified  sample  of 
individuals  furnished  items  or  services 
by  the  HHA  with  visits  to  the  homes  of 
some  patients  after  receiving  the 
consent  of  these  patients.  The  purpose 
of  the  process  is  to  evaluate  the  HHA  by 
using  a  standardized  reproducible 
assessment  instrument(s)  to  determine 
whether  the  quality  and  scope  of  items 
and  services  furnished  by  the  HHA  to 
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these  individuals  attainied  and 
maintained  their  highest  practicable 
functional  capacity  as  icflected  in  their 
plans  of  care  and  clinical  records.The 
standard  survey  is  also  a  survey  of  the 
quality  of  care  and  services  furnished  by 
the  HHA  as  measured  by  indicators  of 
medical,  nursing,  and  rehabilitative 
care.  The  SOM  describes  the  number  of 
records  to  be  reviewed  by  the  State 
surveyor  for  record  reviews  and  of  home 
visits  depending  on  theisize  of  the  HHA. 

An  HHA  that  is  founi  under  a 
standard  survey  lo  hav4  provided 
substandard  care  is  subject  to  an 
extended  survey.  An  extended  8ur\'ey 
includes  conditions  or  parts  of 
conditions  not  evaluatep  during  the 
standard  survey.  The  piirpo^  of  the 
extended  siirvey  is  to  n  \vkyi  and 
identify  the  policies  an(  procedures  that 
produced  the  substandi  rd  care  and  to 
determine  whether  the  iHA  has 
complied  with  Federal  i  equirements. 
The  statute  also  allows  Medicare  to 
conduct  an  extended  oi  partially 
extended  survey  of  an  i  iHA  at  the 
discretion  of  the  State  i  gency  or  the 
Secretary.  If  such  a  surrey  is  conducted, 
it  must  be  immediately  after  the 
standard  survey,  or,  if  I  lis  is  not 


practical,  no  later  than 


\  weeks  afteri)^ 


date  of  completion  of  tl  e  standard 


tie 


survey. 

The  Medicare  progra^ 
specific  procedures  foi 
deficiencies  identified 
an  HHA  are  corrected, 
that  are  a  violation  of 
statute  and  regulations 
sent  to  the  HHA  in  writing 
"Statement  of  Deficiem  :ies 
Correction  Form"  (HCIyV 
10  calendar  days  after 
HHA  is  allowed  10  cal« 
respond  to  the  citation, 
explanation  of  how  an< 
correct  the  deficiencies 

The  HHA  also  is  not  fied 
HCFA-25e7.  which  cor  tains 
the  HHA's  deficiencies 
plan  of  correction,  may 
the  public  and  that  a  fi  iture 
be  made  to  ensure  that 
correction  will  be 
follow-up  is  made  on  a 
of  correction.  In  some 
follow-up  is  done  by 
In  other  instances,  a  reirisit 
the  HHA  to  verify  that 
have  been  corrected 
by  the  State  survey  agdncy 
the  nature  of  the  defici  sncies 
cannot  initially  be  app  oved 
recertified  unless  the 
acceptable  plan  of  conjection. 

HCFA  may  take  adverse 
an  HHA  is  found  to  be 
compliance  with  the  N^dicare 


mi 


...  has  very  \ 

ensuring  tliat        \ 
(  uring  a  survey  of  ; 
iMl  deflciencies 
le  Medicare 
are  cited  an< 
on  a 

and  Plan  for 
-2567)  within 
he  survey.  The 
ndar  days  to 
including  an 
when  it  plans  to 

that  the 
a  listing  of 
and  its  proposed 
be  disclosed  to 

contact  will 
the  plan  of 
plished.  A 
1  proposed  plans 
instances,  the 
il  or  telephone, 
is  made  to 
the  deficiencies 
action  taken 
depends  on 
An  HHA 


Tie 


or 
submits  an 


action  when 
out  of 


conditions  of  participation.  Adverse 
action  may  include  alternative  sanctions 
against  the  HHA  or  termination  of  the 
HHA's  participation  in  the  Medicare 
program  or  both.  An  evidentiary  hearing 
may  be  held  before  an  Administrative 
Law  Judge  if  an  HHA  contests  HCFA's 
decision  to  terminate  its  Medicare 
provider  agreement  or  to  impose 
alternative  sanctions.  The  State  or 
Federal  surveyor  who  participates  in  a 
survey  that  results  in  HCFA's  decision 
to  take  adverse  action  against  an  HHA 
may  be  called  as  a  witness  in  such  a 
hearing,  and  surveyor  findings  may  be 
admitted  as  evidence.  If  adverse  action 
is  taken  by  HCFA  after  CHAP 
accreditation  has  been  withdrawn, 
CHAP  surveyors  would  be  available  to 
serve  as  witnesses  if  needed. 

CHAP  accredits  HHAs  for  a  3-year 
cycle.  Eaph  accreditation  cycle  begins 
with  a  "Full  Site  Visit"  and  a 
"Self  Study  Report"  (to  be  completed 
by  the  HHA  seeking  accreditation)  to 
provide  CHAP  with  knowledge  of  the 
HHA  and  its  ability  to  comply  with  the 
CHAP  standards.  This  Self-Study  Report 
will  have  already  been  reviewed  by 
CHAP  staff  before  the  Full  Site  Visit  of 
the  HHA  by  CHAP  to  detect  any  major 
deficiencies.  Six  months  before  the 
expiration  of  the  HHA's  accreditation. 
CHAP  requires  the  HHA  to  complete  the 
Self-Study  Report  again  for  purposes  of 
an  update  of  the  HHA  before 
reaccredition.  In  the  second  and  third 
years  between  accreditation  and  each  3- 
year  period  of  reaccreditation,  CHAP 
iducts  abbreviated  on-site  visits  to 
focas  on  selected  key  standards.  CHAP 
also  conducts  a  telephone  survey  of  a 
sample  of  HHA  patients,  as  well  as 
home  visits  during  the  Full  Site  Visit  and 
during  the  on-site  visits  for  years  2  and 

Wheij  a  CHAP  site  visitor  notes 
defrcienjcies  during  a  survey  of  an  HHA 
seeking  accreditation,  the  CHAP  Board 
of  Review  may  choose  to  accredit  (or 
reaccredit]  the  HHA  with  "Required 
Actions".  The  HHA  is  notified  of  the 
Required  Actions,  and  the  liHA  must 
comply  with  them  in  order  to  obtain  (or 
maintain)  accreditation.  When  making 
each  accreditation  determination, 
CHAFs  Board  of  Review  determines 
whether  the  deficiencies  can  be  verified 
as  corrected  at  the  next  annual  visit, 
and  will  set  a  time  frame  of  9  to  15 
months  for  the  next  visit.  Those  HHAs 
with  more  Required  Actions  or  Required 
Actions  of  a  more  imperative  nature  will 
be  seen  closer  to  9  months  than  to  15 
months.  The  CHAP  Board  may 
determine  that  the  Required  Actions  are 
serious  enough  to  warrant  a  follow-up 
site  visit,  and  may  require  this  before 
the  HHA's  next  annual  visit.  In  these 


cases,  the  Board  gives  specific  direction 
to  the  site  visitor  regarding' the  time  and 
duration  of  the  visit.  Also,  the  HHA  may 
be  placed  on  warning  (from  30  to  120 
days)  if  the  Board  determines  that  such 
a  follow-up  is  necessary.  Then  the  HHA 
must  comply  fully  with  the  actions 
required  by  the  Board  and  have  a  site 
visit  within  the  specified  timeframe  or 
risk  losing  accrediation. 

However,  in  circumstances  when,  in 
the  professional  opinions  of  the  site 
visitors,  an  HHA  should  be  placed  on 
warning  before  the  Board  of  Review 
meets,  Uie  CHAP  Senior  Vice  President, 
in  consultation  with  a  majority  of  the 
CHAP  Board  Executive  Committee,  may 
place  an  HHA  on  warning.  Further, 
CHAP  accreditation  can  be  withdrawn   . 
during  or  immediately  following  a  site 
visit  if  the  site  visitors  determine  at  the 
time  that  there  are  quality  of  care, 
management,  or  financial  problems  that 
may  seriously  jeopardize  the  care 
received  by  Ae  PWA's  clients. 

In  order  to  ensure  that  Medicare's 
statutory  obligation  to  employ  a 
functional  assesment  tool  in  the  HHA 
survey  process  is  met,  CHAP  has  agreed 
to  use  the  HCFA  functional  assessment 
tool  in  the  home  visit  and  to  record 
review  portions  of  its  accreditation 
survey.  Details  about  the  CHAP  survey 
and  accreditation  process  are  found  in  a 
number  of  documents  ("Self-Study 
Report".  "Report  of  CHAP  Site  Visit". 
"Site  Visitor  Orientation  Manual",  and 
the  "Guide  to  Home  Visit",  among 
others). 

CHAP  permits  information  from  its 
accreditation  report  to  be  shared  with 
HCFA.  Under  its  current  disclosure 
policy,  CHAP  makes  available  to  HCFA 
all  materials  related  to  the  accreditation 
of  an  HHA.  In  an  effort  to  ensure  that 
consumers  have  access  to  the 
information  necessary  to  make  informed 
decisions  regarding  home  care  and 
HHAs,  the  CHAP  accreditation  report  is 
available  to  the  public  on  request.  In 
addition,  a  short,  easy  to  understand 
summary  of  the  report  detailing  the 
highlights  of  the  accreditation  visit  is 
prepared  for  interested  consumers. 
CHAP  also  notifies  the  public  about  any 
action  taken  by  the  CHAP  Board  of 
Review  to  withdraw  accreditation  from 
an  HHA. 

We  believe  that  the  CHAP  survey  and 
accreditation  process,  reviewed  in  its 
entirety  ensures  that  problems  are 
corrected,  that  action  is  taken  against 
noncompliant  HHAs,  and  that  it 
provides  reasonable  assurance  that 
Federal  requirements  are  inet.  In 
summary,  we  beheve  that  when  all  of 
these  documents  are  considered 
collectively,  they  contain  and  constitute 
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all  of  (h«  elements  of  the  outcome- 
oriented  Medicare  survey  and 
certification  process  with  one  exception. 

That  exception  is  based  on  the  fact 
that  the  CHAP  survey  and  accreditation 
process  for  years  2  and  3  does  not  allow 
for  a  natural  progression  from  a 
standard  outcorae-oriented  survey  to  a 
more  extensile  (that  is,  an  extended  or 
a  partially  extended)  survey  and 
certification  process  if  substandard  care 
is  identified  during  the  outcome-oriented 
survey.  Howeverpdwlng  any  survey, 
CHAP  site  visitors  can  make  several 
recommendations  in  their  report  to  the 
Board  of  Review,  including  the 
withdrawal  or  deferment  of 
accreditation  or  placing  the  HHA  on 
warning  status.  Decisions  on  these 
matters  would  then  be  made  by  the 
CHAP  Board  of  Review  at  its  next 
meeting.  Although  the  CHAP  survey 
process  does  not  contain  an  automatic 
progression  to  a  more  extensive  survey 
upon  the  identification  of  substandard 
care,  we  believe  that  we  have 
reasonable  assurance  that,  when 
examined  as  a  whole,  the  CHAP  survey 
accreditation  process  ensures  continued 
compliance  by  CHAP-accredited  HHAs 
with  the  Medicare  conditions  of 
participation. 

C.  Proposed  Stipulations  Relating  to 
CHAP  A  ccreditation 

As  stated  above,  in  the  proposed  rule 
published  in  the  Federal  Register  on 
December  14. 1990.  we  set  forth  the  . 
standards  and  procedures  that  we 
propose  to  use  to  remove  approval  from 
a  national  accrediting  organization.  As 
part  of  this  proposed  notice  to  approve 
CHAP  as  a  national  accrediting 
organization  for  HHAs.  we  propose  to 
apply  to  CHAP  the  standards  and 
procedures  for  removal  of  recognition 
that  were  set  forth  in  the  proposed  rule 
that  was  published  on  December  14, 
1990.  We  would  remove  recognition — 

•  If  CHAP  should  revise  its  standards 
in  such  a  manner  that  they  fail  to 
provide  reasonable  assurance  that 
CHAP-accredited  HHAs  meet  the 
Medicare  conditions  of  participation. 
Conversely,  if  we  should  revise  the 
Medicare  HHA  conditions  of 
participation  to  such  a  degree  that  the 
CHAP  standards  or  accreditation 
policies  would  no  longer  provide 
reasonable  assurance  that  the  CHAP- 
accredited  HH.\s  meet  the  conditions  of 
participation:  or 

•  If  HCFA's  validation  or  complaint 
surveys  reveal  widespread,  systematic, 
or  unresolvable  problems  with  the 
CHAP  accreditation  process,  thereby 
providing  evidence  that  there  is  not 
reasonable  assurance  tliat  CHAP- 


accredited  HHAs  meet  the  Medicare 
conditions  of  participation. 

The  December  14, 1990,  proposed  rule 
also  would  establish  certain  conditions 
for  the  continued  approval  of  an 
accreditation  program  tharwB°Would 
apply  to  CHAP.  They  include  the 
following: 

•  Our  reservation  of  the  right  to 
perform,  as  appropriate,  announced  and 
unannounced  validation  and  complaint 
surveys  to  ensure  that  CHAP-accredited 
HHAs  that  participate  in  Medicare  meet 
the  Medicare  conditions  of  participation. 

•  CHAP'S  continued  agreement  to 
release  CHAP  survey  reports  to  HCFA 
and  to  the  public.  If  the  reports  reveal 
deficiencies  which  we  believe  warrant 
action  by  HCFA  we  would  reserve  the 
right  to  survey  the  HHAs  with 
deficiencies,  to  withdraw  recognition  of 
the  accreditation  program  if  appropriate, 
and  to  apply  any  other  appropriate 
corrective  measures  or  sanctions. 

We  also  propose  to  make  our 
recognition  of  CHAFs  accreditation 
program  contingent  on  CHAFs 
continued  agreement  to — 

•  Report  (to  either  the  Office  of  the 
Inspector  Genera]  or  the  State  agency 
responsible  for  investigating  fraud  and 
abuse  for  Medicaid  or  to  both) 
complaints  received  from  persons 
working  in  the  accredited  HHA  or  any 
substantial  complaints  from  others, 
anonymous  or  identified,  concerning 
potential  fraud  and  abuse  violations, 

■  and  any  other  indication  of  a  Medicare 
program  abuse  encountered  by  CHAP 
during  a  CHAP  inspection.  We  believe 
that  this  requirement  is  necessary  to 
ensure  that  the  fraud  and  abuse 
reporting  which  presently  occurs  (as  a 
result  of  the  State  survey  of  the  HHA] 
continues  to  occur. 

•  Make  CHAP  surveyors  available  to 
ser\'e  as  witnesses  if  adverse  action  is 
taken  by  HCFA  after  CHAP 
accreditation  has  been  withdrawn.  We 
believe  this  requirement  is  necessary  to 
ensure  HCFA's  continued  abihty  to  call 
as  a  witness  any  surveyor  who 
participates  in  a  survey  that  results  in 
the  initiation  of  an  adverse  action.  We 
believe  that  it  is  necessary  for  HCFA  to 
continue  to  be  able  to  have  access  to  all 
surveyors  who  participate  in  such 
surveys  should  an  HHA  contest  HCFA's 
initiation  of  an  adverse  action  and 
request  an  evidentiary  hearing  before  an 
administrative  law  judge.  Such  access  is 
necessary  to  ensure  that  HCFA  may 
present  a  witness  who  can  describe  the 
conditicns  he  or  she  personally 
observed  while  surveying  tlie  HHA. 

D.  Conclusion 

In  conclusion,  we  believe  that  the 
CHAP  accreditation  standards  and 


survey  procesaes.  anbject  to  the 
stipulations  described  above,  provide 
the  Secretary  with  a  reasonable 
assurance  that  the  Medicare  conditions 
of  participation  have  been  met 
Accordingly,  subject  to  those 
stipulations,  we  propose  to  deem  home 
health  programs  accredited  by  CHAP  to 
be  in  compliance  with  the  Medicare 
conditions  of  participation  for  HHAs  'm 
accordance  with  the  authority  provided 
in  section  1885  of  the  Act. 

III.  Regiilatoiy  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  notice  that  meets  one  of  the 
E.0. 12291  criteria  for  a  "major  rule": 
that  is.  that  would  be  likely  to  result 
in — 

•  An  annual  effect  on  the  economy  of 
$100  milUon  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  this  notice,  we  propose  to  recognize 
the  CHAP  accreditation  process.  This 
means  that  HHAs  accredited  under 
CHAP  ordinarily  would  not  be  subject 
to  inspection  by  the  Medicare  State 
survey  agencies  to  determine  their 
compliance  with  Federal  requirements. 
We  believe  that  there  would  be  no 
significant  additional  costs  or  savings 
realized  as  a  result  of  this  proposed 
notice. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.Q  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
notice  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  we  consider  all  HHAs.  both 
free-standing  and  hospital-based,  to  be 
small  entities.  The  HHAs  currently 
participating  in  the  Medicare  program 
and  which  are  accredited  by  the  CHAP 
would  be  affected  only  to  the  extent  that 
Medicare  surveys  would  no  longer 
routinely  be  performed.  New  agencies 
would  continue  to  have. the  currently 
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existing  free  choice  t )  seek 
accreditation  by  the  CHAP  or  to  rely 
upon  Medicare  surve  ^  and  certification 
processes.  Thus,  imp  ementing  these 
policies  would  not  ha  ve  a  significant 
impact  with  respect  ts  the  cost  of 
operation  and  would  to  the  extent  that 
Medicare  surveys  wc  uld  be 
discontinued  in  somq  cases,  reduce  the 
administrative  burdeh  currently  borne 
by  these  HHAs.  Ther  efore,  the  Secretary 
certifies  that  this  proposed  notice  would 
not  have  a  significanj  economic  effect 
on  a  substantial  number  of  small 


regulatory 

not  included  in  this 


entities.  Therefore,  a 
flexibility  analysis  is 
proposed  notice. 

Also,  section  1102(1))  of  the  Act 
requires  the  Secretar  r  to  prepare  a 
regulatory  impact  anj  ilysis  if  a  proposed 
notice  may  have  a  si;  nificant  impact  on 
the  operations  of  a  si  bstantial  number 
of  small  rural  hospita  Is.  This  analysis 
must  conform  to  the  i  irovisions  of 
section  603  of  the  RF,  ^.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  ^  letropolitan 
Statistical  Area  and  !  las  fewer  than  50 
beds. 

We  are  not  prepari  ig  a  rural  impact 
statement  since  we  h  ive  determined, 
and  the  Secretary  ceitifies,  that  this 
proposed  notice  wou  d  not  have  a 
signiHcant  impact  on  the  operations  of  a 
substantial  number  o '  small  rural 
hospitals. 

rv.  Information  Colle  :tion  Requirements 

This  proposed  noti  ;e  would  not 
impose  information  c  jllection 
requirements;  conseq  iiently,  they  need 
not  be  reviewed  by  tl  le  Executive  Office 
of  Management  and  Budget  under  thb 
authority  of  the  Pape  -w  ork  Reduction 
Act  o£  1980  (44  U.S.C  3501  et  seq.). 

V.  Response  to  Comi  lents 


large 


w; 


Because  of  the 
of  correspondence 
on  a  proposed  notice 
acknowledge  or  resp  md 
individually.  Howev(  r 
all  comments  that  wc 
date  and  time  specifi 
section  of  this  pream  )le 
proceed  with  a  final 
respond  to  the  commfents 
preamble  of  that  noti  :e 


number  of  items 
normally  receive 
we  are  not  able  to 
to  them 
we  will  consider 
receive  by  the 
d  in  the  "DATES" 
,  and,  if  we 
1  lotice,  we  will 
in  the 


Authority:  Sec.  1865(^] 
Security  Act  [42  U.S.C 
(Catalog  of  Federal  Doiiiest 
Program  No.  93.773.  Medicare 
Insurance,  and  No.  93 
Assistance  Program) 


of  the  Social 
1395bb(a). 

ic  Assistance 

-Hospital 
Medical 


,7  .4, 


Dated:  June  10. 1991. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  5, 1991. 
Louis  W.  Sullivan, 
Secretary. 

[FR  Doc.  91-21175  Filed  9-4-91;  8:45  am) 
nUJNQ  CODE  4iao-oi-«i 


Office  of  the  Assistant  Secretary  for 
Health 

Healthy  People  2000  Consortium; 
Meeting 

Name:  Healthy  People  2000 
Consortium. 

Date  and  Time:  September  23, 1991, 
8:45  AM  to  5:30  p.m..  National  4-H 
Center,  7100  Connecticut  Avenue,  Chevy 
Chase,  Maryland  20815. 

Open  to  non-Consortium  members, 
with  fee  to  cover  meeting  costs.  Fee 
($18)  is  payable  one  week  in  advance  of 
the  meeting  (by  September  16, 1991)  to 
the  National  4-H  Center. 

Purpose:  The  Healthy  People  2000 
Consortium  assures  participation  in 
development  and  pursuit  of  the  year 
2000  national  health  objectives  by  the 
States,  Territories,  and  the  private  and 
voluntary  sectors.  The  Consortium  was 
first  convened  by  the  Public  Health 
Service  in  1987,  in  partnership  with  the 
Institute  of  Medicine  of  the  National 
Academy  of  Sciences. 

Agenda:  The  theme  of  the  meeting  is 
"Using  Partnerships  and  Coalitions  to 
Improve  Health." 

Anyone  wishing  to  obtain  a  roster  of 
Consortium  members,  an  agenda  for  the 
meeting,  or  other  relevant  information 
should  contact  Kathy  ]ulian.  Research 
Assistant,  Office  of  Disease  Prevention 
and  Health  Promotion,  Public  Health 
Service,  U.S.  Department  of  Health  and 
Human  Services,  Washington,  DC  20201, 
(202)  472-5583. 
James  A.  Harrell, 

Deputy  Director,  Office  of  Disease  Prevention 
and  Health  Promotion. 
[FR  Doc.  91-21241  Filed  9-4-91;  8:45  am] 

BILUNQ  CODE  4160-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

White  House  Conference  on  Indian 
Education  Advisory  Committee 

The  document  appearing  in  FR  Doc. 
91-20372  appearing  in  the  issuance  of 
Monday,  August  26, 1991  on  page  42064 
is  amended  as  follows: 


From  September  12, 1991,  at  9  a.m.  to  5 
p.m.  and  September  13, 1991,  at  9  a.m.  to 
5  p.m.  to  September  26, 1991,  at  8  a.m.  to 
5  p.m.  and  September  27, 1991,  at  8  a.m. 
to  5  p.m. 

The  location  and  agenda  remain  the 
same  as  was  previously  published. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Benjamin  Atencio,  Deputy  Director, 
White  Klouse  Conference  on  Indian 
Education,  U.S.  Department  of  Interior. 
1849  C  St.,  NW.,  MS  7026-MIB, 
Washington,  DC  20240;  telephone  202-     . 
208-7167;  fax  208-4868. 

Dated:  August  30, 1991. 

Mark  Stephenson, 

Assistant  to  the  Secretary  and  Director  of 
Communication. 

[FR  Doc.  91-21298  Filed  9-4-91;  8.45  am] 
BHXING  CODE  4310-m(-ll 


Fish  and  Wildlife  Service 

Availability  of  an  Agency  Draft 
Recovery  Plan  for  Ruth's  Golden  Aster 
for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  an  agency  draft 
recovery  plan  for  Ruth's  golden  aster. 
This  species  is  found  only  on  publicly 
owned  lands  in  Polk  County,  Tennessee. 
The  Service  solicits  review  and 
comments  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  4, 1991  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  330  Ridgefield  Court,     . 
Asheville,  North  Carolina  28806, 
telephone  704/665-1195.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  R.  Currie  at  the  address  and 
telephone  number  shown  above. 
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SUPPLEMENTARV  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U^.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for 
recognixing  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  agency  draft  recovery  plan  for 
Ruth's  golden  aster  outlines  a 
mechanism  that  provides  for  the 
recovery  and  eventual  delisting  of  this 
federally  endangered  species.  Ruth's 
golden  aster  was  listed  as  an 
endangered  species  primarily  because  of 
alteration  of  its  habitat  by  dam 
construction  and  trampling  of  its  habitat 
by  recreational  users.  The  plan  requires 
that  the  Service  and  other  cooperators 
in  the  recovery  of  this-species  determine 
the  biological  requirements  of  the 
species,  determine  the  number  of 
individuals  that  constitutes  a  viable 
population,  and  determine  and 
implement  the  management  actions 
needed  to  ensure  the  continued 
existence  of  self-sustaining  populations 
on  the  Ocoee  £md  Hiwassee  Rivers  in 
Polk  County,  Tennessee.  This  agency 
draft  recovery  plan  was  preceded  by  a 
technical  review  draft  that  was 
reviewed  by  species  experts  and  by 
experts  in  the  protection  of  rare  plants. 
Comments  and  information  provided 
during  this  review  will  be  used  in 
preparing  the  fmal  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 


on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section  4(f) 
of  the  Endangered  ^cies  Act  16  U.S.C 
1533(0- 

Dated  August  23. 1991. 
Richard  G.  Biggins, 
Acting  Field  Supervisor. 
(FR  Doc.  91-21182  Filed  9-4-91: 8:45  am] 

BILUNQ  COOE  4310-55-11 

Bureau  of  Land  Management 

110-020-4760-02) 

Burley  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  for  Burley 
District  Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  that 
the  Burley  District  Advisory  Council  will 
meet  on  October  3, 1991.  The  meeting 
will  convene  at  9  a.m.  in  the  Conference 
Room  of  the  Bureau  of  Land 
Management  Office  at  200  South  Oakley 
Highway,  Burley,  Idaho. 

Agenda  items  are:  (1)  Deep  Creek 
Resource  Area  Resource  Management 
Plan,  (2)  Update  on  Murtaugh/ 
Minidoka/German  Lake  Hazardous 
Material  Sites,  (3)  Forestry  Program 
Report,  (4)  Recap  of  1991  Fire  Activities, 
(5)  General  Discussion  Items  by  Cotmcil 
Members. 

The  meeting  is  open  to  the  general 
public.  The  comment  period  for  persons 
or  organizations  wishing  to  make  oral 
statements  to  the  Cotmcil  will  begin  at 
11  a.m.  Anyone  wishing  to  make  an  oral 
statement  should  notify  the  District 
Manager,  Bureau  of  Land  Management 
Route  3,  Box  1,  Burley,  Idaho  83318,  prior 
to  the  start  of  the  meeting.  Depending 
upon  the  number  of  persons  wishing  to 
make  statements,  a  per  time  limit  may 
be  established  by  the  District  Manager. 
Written  statements  may  also  be  filed. 

Minutes  of  the  Council  meeting  will  be 
maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
during  regular  business  hours. 

dates:  October  3. 1991. 

ADDRESSES:  Bureau  of  Land 
Management  Burley  District  Office. 
Route  3,  Box  1,  Buriey.  Idaho  83318. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  L  Quinn.  Buriey  District 
Manager.  (208)  678-5514. 


Dated:  August  27. 1991. 
Gerald  L  QuioB. 
District  Manager. 

[FR  Doc.  91-21274  Piled  9-4-91;  8:45  am] 
BiLUNOi 


(WY-O40-01-4212-11:  WYW122441] 

Realty  Action;  Lease  and  Sale  for 
Refcreatlon  of  Put>(ic  fHjrpoaes; 
vyyomlng 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action, 
recreation  and  public  purposes 
classification  and  application  for  lease 
and  sale  in  Sweetwater  County. 

summary:  The  following  public  lands 
have  been  identified  and  examined  and 
are  classified  as  suitable  for  lease  and 
sale  under  the  Recreation  and  PubHc 
Purposes  Act,  as  amended,  43  U.S.C.  889 
et  seq. 

Sixth  Principal  Meridian 

T.  19  N..  R.  105  W, 
Sec.  28:  WV^  of  Lot  23. 
The  above  land  aggregates  5.19  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teri  Deakins,  Realty  Specialist,  Green 
River  Resource  Area.  Bureau  of  Land 
Management  1993  Dewar  Drive,  Rock 
Springs.  Wyoming  82901.  307-362-6422. 

suppLEMarrARY  information:  The 

purpose  of  the  classification  and 
application  for  lease  and  sale  of  these 
lands  is  for  development  of  the 
Sweetwater  County  Youth  Crisis  Home. 
The  lease  and  sale  will  contain 
reservations  to  the  United  States  for 
ditches,  canals,  all  minerals,  and  will  be 
subject  to  all  existing  reservations  and 
prior  rights.  The  proposed  lease  and  sale 
is  consistent  with  the  Big  Sandy 
Management  Framework  Plan.  The  land 
is  not  required  for  any  Federal  purpose. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws 
and  leasing  under  the  mineral  leasing 
laws,  except  for  recreation  and  public 
purposes. 

The  lands  will  not  be  offered  for  lease 
and/or  sale  until  at  least  60  days  after 
the  date  of  pubUcation  of  this  notice  in 
the  Federal  Register. 

The  Rock  Springs  Grazing  Association 
was  given  a  two  year  notification  of 
cancellation  of  grazing  privileges  in 
1983. 

For  a  period  of  45  days  from  the  date 
of  issuance  of  this  notice,  interested 
parties  may  submit  comments  to  the 
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in,  ;s 
V  yor 


Bureau  of  Land  Man^ement, 
Manager,  Rock  Spri 
1869.  Rock  Springs. 
Any  adverse  commedts 
evaluated  by  the 
may  sustain,  vacate 
realty  action.  In  the 
objections,  this  propc^ed 
will  become  final. 


StatB 


District 
District,  P.O.  Box 
ming  82902. 
will  be 

Director,  who 
»r  modify  this 
apsence  of  any 
realty  action 


Dated:  August  23, 199 
Pat  Wendt. 
Assistant  Area  Manage: . 
[FR  Doc.  91-21275  Filed 
-BtLLINQ  COOE  O10-22-M 


National  Park  Servkp 

Civil  War  Sites  Advisory  Commission; 
Meetings 

agency:  National  PaAc  Service, 
Department  of  the  Inl  Brior. 

ACTtON:  Notice  of  meeting 
War  Sites  Advisory 


of  the  Civil 
Commission. 


in  accordance 
Advisory  Committee 
(1988],  diat  a 
Sites  Advisory 
on  September 
Marrie(ta.  Georgia. 

n  at  9  a.m.  and 


gi'  'en  1 


:n| 


\/arl 
held  I 


Iwil 
-iber 


IZ  1 


Notice  is  hereby 
with  the  Federal 
Act,  5  U.S.C.  appendi 
meeting  of  the  Civil 
Commission  will  be 
22-23, 1991  in 

The  meeting  will 
conclude  at  4  p.m. 

This  meeting 
meeting  of  the  Comm 
Commissioners  take 
Mountain  National 
September  22  and 
meeting  on  Septem 

Space  and  facilitie 
members  of  the  publi 
persons  will  be 
first-come,  first-serv^i 
may  file  with  the 
statement  conceminj 
discussed. 

Persons  wishing 
concerning  the  meeting, 
submit  written 
Dr.  Marilyn  Nickels, 
Resources  Division. 
Washington,  DC 
202-343-9549).  Draft 
of  the  meeting  wall  b^ 
public  inspection  abdut 
the  meeting,  in  room 
NW.,  Washington,  Dt 

Dated:  August  28. 199 1 
Lawrence  E.  Aten, 

Acting  Executive  Direc^pr 

Interagency  Resources 

[FR  Doc.  91-21231  FilecJ  9-4-91 

WUJNa  CODE  4310-7»-0 


9-4-91:  8:45  am] 


b(  ig;r 


constitutes  the  third 
ssion.  The 

tour  of  Kennesaw 
Battlefield  on 

hold  a  business 

23. 

to  accommodate 

are  Umited  and 
accoitimodated  on  a 

basis.  Anyone 

d  a  written 

matters  to  be 


further  information 
or  who  wish  to 
stateitents,  may  contact 
nteragency 
O.  Box  37127, 
20013-7127  (telephone 
lummary  minutes 
available  for 

8  weeks  after 
nil,  1100  L  Street 


and  Chief, 
division. 

;  8:45  anij 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
24, 1991.  Pursuant  to  S  60.13  of  36  CFR 
part  60  written  comments  concemipg  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  20, 1991. 
Carol  D.  Shall. 
Chief  of  Registration,  National  Register. 

FLORIDA 

Sarasota  County 

Eagle  Point  Historic  District,  759  N.  Tamiami 
Trail,  Venice  Vicinity,  91001448 

MONTANA 

Cascade  County 

Arvon  Block.  114—116  First  Ave.  S..  Great 

Falls,  91001446 
Ursuline  Academy,  2300  Central  Ave.,  Great 

Falls,  91001447 

UTAH 

Salt  Lake  County 

Harris  Apartments,  836  South  500  East,  Salt 
Lake  City.  91001445 

Washington  County 

Bradshow  House— Hotel,  85  S.  Main  St., 

Hurricane.  91001443 
Hurricane  Library— City  Hall,  35  W.  State 

St.,  Hurricane.  91001444 

WASHINGTON 
King  County 

Trinity  Parish  Church,  609  Eighth  Ave., 
Seattle.  91001440 

Kittitas  County 

Northern  Pacific  Railway  Passenger  Depot, 
606  W.  Third  St..  Ellensburg,  91001438 

KlickiUt  County 

First  Day  Advent  Christian  Church,  Jet.  of 
Maryhill  Hwy.  and  Stonehenge  Ave.. 
Maryhill,  91001439 

Spokane  County 

Felts  Field  Historic  District,  Roughly,  Rutter 
Ave.  between  Fancher  and  Dollar  Rds., 
Spokane,  91001442 

Thurston  County 

Weyerhaeuser  South  Bay  Log  Dump  Rural 
Historic  Landscape,  609  Whitham  Rd., 
Olympia  vicinity,  91001441 

(FR  Doc.  91-21232  Filed  9-4-91;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 


Housing  Guaranty  Program; 
Investment  Opportunity 


The  Agency  for  International 
Development  (AID)  has  authorized  the 
guaranty  of  a  loan  to  the  Kingdom  of  the 
Government  of  Morocco  ("Borrower")  as 
part  of  AID'S  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  projects  for 
low-income  families  in  Morocco.  The 
Borrower  has  authorized  AID  to  request 
proposals  from  eligible  investors.  The 
name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Morocco 

Project:  608-HG-003-$15,000.000,  Attention: 
Mr.  Thami  El  Barki,  Adjoint  au  Directeur, 
du  Tresor  et  des  Finances  Exterieures. 
Ministere  de  Finances,  Boulevard 
Mohamed  V,  Rabat,  Morocco,  Telex  No.: 
3&-«60,  Telephone  No.:  212/(7)76-2717, 
Telefax  No.:  212/(7)76-4950. 

Interested  investors  should  submit 
their  bids  to  the  Borrower's 
representative  on  Tuesday,  September 
10. 1990. 12:00  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 

Mr.  Harry  Birnholz.  Housing  and  Urban 
Development  Officer,  c/o  American 
Embassy,  2  Ave.  de  Marrakech,  USAID/ 
Rabat,  RHO/USAID,  Rabat  Morocco. 
Telex  No.:  31005M.  Telephone  No.:  212/ 
(7)76-2285,  Ext.  2347,  Telefax  No.:  212/ 
(7)70-7930. 

Sean  P.  Walsh,  Agency  for  International 
Development,  PRE/H,  Room  401,  SA-2, 
Washington,  DC  20523-0214,  Telex  No.: 
892703  AID  WSA,  Telefax  No.:  202/663- 
2552  (preferred  communication). 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(a)  Amount-  U.S.  $15  million. 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period:  10  years  on  repayment  of 
principal  with  repayment  amortizing  evenly 
over  the  remaining  life  of  the  loan. 

(d)  Interest  Rate:  Variable  rate  indexed  to  six 
(6)  month  LIBOR. 

(e)  Prepayment-  Offers  should  include  the 
terms  for  partial  or  total  prepayment  and/ 
or  refinancing  of  the  loan  by  the  Borrower 
specifying  the  earliest  date  the  option  can 
be  exercised  without  penalty. 
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(f)  Closing  Dole:  Estimated  60  days  from  date 
of  selection  of  investor. 

(g)  Fees:  Borrower  agrees  to  pay  all  closing 
costs  at  closing  from  the  proceeds  of  the 
loan.  Lenders  are  requested  to  include  all 
legal  fees  in  their  placement  fee. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  AID 
Disbursements  under  the  loan  will  be 
fiubject  to  certain  conditions  required  of 
the  Borrower  by  AID  as  set  forth  in 
agreements  between  AID  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  AID.  The  AID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act").  The  AID  guaranty  will  be  issued 
by  AID  in  accordance  with  AID 
standard  documentation  (including 
Housing  Guaranty  Standard  Terms  and 
Conditions  and  normal  AID  prepayment 
and  other  rights  and  remedies). 

Lenders  eligible  to  receive  an  AID 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens',  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  AID  guaranty,  the 
loans  must  be  repayable  in  full  no  later 
than  the  thirtieth  anniversary  of  the 
disbursement  of  the  principal  amount 
thereof  and  the  interest  rates  may  be  no 
higher  than  the  maximum  rate 
established  from  time  to  time  by  AID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  AID 
housing  guaranty  program  can  be 
obtained  from: 

Peter  M.  Kimm,  Director,  Office  of 
Housing  and  Urban  Programs,  Agency 
for  International  Development,  room 
401,  SA-2.  Washington,  DC  20523- 
0214,  Telephone:  202/663-2530. 

Dated:  August  30, 1991. 
Michael  G.  Kitay. 

Assistant  General  Counsel,  Bureau  for  Private 
Enterprise;  Agency  for  International 
Development 

(FR  Doc.  91-21379  Filed  9-4-91:  8:45  am] 

WLUNQ  COOE  •116-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[invMti0ation  Na  337-TA-324] 

Certain  Acid-Washed  Denim  Garments 
and  Accessories;  Decision  Not  To 
Review  an  Initial  Determination 
Amending  the  Complaint  and  Notice  of 
Investigation  To  Add  Three  Firms  as 
Respondents,  and  Extending  the 
Administrative  Deadline  for 
Completion  of  the  Investigation  by  an 
Additional  Two  Months 

agency:  U.S.  International  Trade 

Commission 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  16)  in  the  above-captioned 
investigation  granting  motions  of 
complainants  Greater  Texas  Finishing 
Corporation  and  Golden  Trade  S.r.L  to: 
(1)  Amend  the  complaint  and  notice  of 
investigation  to  add  three  firms  as 
respondents;  and  (2)  extend  the 
administrative  deadline  for  completion 
of  the  investigation  by  a  further  two 
months.  As  a  result  of  this  action,  the 
deadline  for  completion  of  the 
investigation  is  August  6, 1992,  the  full 
eighteen  months  from  notice  of 
institution  that  is  allowed  by  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Kane,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington.  DC  20436;  telephone:  (202}- 
205-3116.  Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436: 
telephone:  (202)-205-2000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202)- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
institution  of  this  investigation  was 
published  in  the  Federal  Register  on 
February  6, 1991  (56  FR  4851).  On  July  5. 
1991,  the  Commission  determined  not  to 
review  an  DO  (Order  No.  10)  that,  inter 
alia,  designated  the  investigation  "more 
compUcated"  and  extended  its  deadline 
for  conclusion  by  four  months.  56  Fed. 
Reg.  32587  Quly  17. 1991). 

On  July  3, 1991,  complainants  moved 
(Motion  Docket  No.  324-24)  that  the  ALJ 
reconsider  Order  No.  10,  and  requested 


that  the  deadline  for  completion  of  the 
investigation  be  extended  an  additional 
two  months,  thereby  extending  the 
length  of  the  investigation  to  the  full  18 
months  allowed  under  the  statute. 
Respondents  The  Gitano  Group,  Inc.  and 
Jordache  Enterprises,  Inc.  filed 
submissions  indicating  no  opposition  to 
the  motion.  On  July  12. 1991, 
complainants  moved  (Motion  Docket 
324-25)  pursuant  to  interim  rule  210.22(a) 
to  amend  the  complaint  and  notice  of 
investigation  to  add  three  firms  as 
respondents.  These  firms  are:  (1)  Win 
Luen  Universal  Laundry  Ltd.;  (2)  Apogee 
Enterprises:  and  (3)  Sao  Paolo 
Alpargatas,  S.A.  The  Commission 
investigative  attorneys  filed  submissions 
in  support  of  both  of  complainants' 
motions.  On  July  26, 1991,  the  presiding 
ALJ  issued  an  ID  granting  both  motions 
(ALJ  Order  No.  16).  No  petitions  for 
review  or  agency  comments  were  filed. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  210.53  (19  CFR 
210.53). 

Issued:  August  27, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  91-21244  Filed  9-4-91;  8:45  am) 
BIUJNO  COOE  702(M»-H 


[Investioation  Na  731-TA-469  (Final)] 

High-Information  Content  Flat  Panel 
Displays  and  Subassemt»lies  Thereof 
From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines.*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d{b))  (the  act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  of  high-information  content 
flat  panel  displays  and  display  glass 
therefor  (HIC  FPDs)  »  that  have  been 


■  The  record  it  deflned  in  {  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

■  Acting  Chairman  Bruntdaie  dissenting. 

•  The  products  covered  by  this  investigntion  are 
active  matrix  liquid  crystal  high  information  content 
flat  panel  displays  and  display  glass  therefor 
( "active  matrix  LCDs")  and  electroluminescent  high 
information  content  flat  panel  displays  and  display 
glass  therefor  (EL  displays").  Such  products  are 
large-area,  matrix-addressed  displays,  no  greater 
than  four  inches  in  depth,  with  a  picture  element 
("pixel")  count  of  120,000  or  greater,  whether 
complete  or  incomplete,  assembled  or  unassembled. 
Included  are  monochromatic,  limited  color,  and  full 

Continued 
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institution  of  the 
tion  and  of  a 
Id  In  connection 
posting  copies  of 


found  by  the  Departi^ent  of  Commerce 
to  be  sold  in  the  Unil  ed  States  at  less 
than  fair  value  (LTFy) 

Background 

The  Commission  instituted  this 
investigation  effective  February  21. 1991, 
following  a  preliminary  determination 
by  the  Department  oi  Commerce  that 
imports  of  HlC  FPDs  from  Japan  were 
being  sold  at  LTFV  Within  the  meaning 
of  section  733{b)  of  t^e  act  (19  U.S.C. 
1673b{b)).  ^k)tice  of 
Commission's  invest 
public  hearing  to  be 
therewith  was  given 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trtde  Commission, 
Washington,  DC,  anoby  publishing  the 
notice  in  the  Federal  Register  of  March 
27, 1991  (58  FR  12741).  The  hearing  was 
held  in  Washington.  DC,  on  July  11, 
1991,  and  all  personslwho  requested  the 
opportimity  were  pennitted  to  appear  in 
person  or  by  counsel! 

The  Commission  ti  ansmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commence  on  August  26, 
1991.  The  views  of  the  Commission  are 
contained  in  USFTC  I'ublication  2413 
(August,  1991),  entith  d  "Certain  High- 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Tnerefor  from  }apan: 
Determination  of  the  Commission  in 
Investigation  No.  731  -TA-469  (Final) 
Under  the  Tariff  Act  )f  1930,  Together 
With  the  Informatior^  Obtained  in  the 
Investigation." 

Issued:  Angust  2S,  Ifl!  1. 

By  Order  of  the  Comqussion: 
Kenneth  R.  Mason, 
Secretary: 
(FR  Doc.  91-21245  riledl9-4-01;  8:45  am] 

BILUNQ  COOC  7Q2ft.«2-M 


color  dispbjr*  oaed  te  dtsp  ly  text  graphics,  and 


video.  Active  matrix  LCD* 
transistor  array  to  activate 


utilize  a  tbia-fUm 
liquid  cr>'stal  at 


indi\idaal  pixel  locations.  I X  digpla>-s  incorporate  a 
matrix  of  electrodes  that,  w  hen  activated,  apply  an 
electrical  corrcnt  to  •  solid  coopoucd  of 
electrolMmioescenl  maleri^  I  (e.g..  zinc  sulfide) 
causing  it  to  emit  light. 

Active  matrix  LCD  displi  y  glass  and  EL  display 
glass,  whether  or  pot  integi  sted  with  additional 
components,  exchnively  d4  dicated  and  designed  for 
use  in.  respectively,  active  natrix  LCDs  and  EL 
displays,  are  defined  as  pn  cessed  glass  substrates 
that  incorporate  patterned  h>w.  cohimn.  or  both 
types  of  electrodes,  and  a!4o  typicaDy  incorporate  • 
matenal  that  reacts  to  a  change  in  voltage  and 
contact  pads  (or  interconnecting  drive  electronics. 

H]C  FPDs  are  carrently  aassified  in  the  fotfowing 
provisions  of  the  Harmonijed  Tariff  Schedule  of  the 
United  States  (HTS):  8M3.  ^803,  9013.  9014. 
9017.90.00.  90ia  9022.  9028,9027.  9030.  9031. 
8471.92.30,  8471.92.40,  8473.JO.00.  8473.21.00. 
8473.30.40.  8442.40.00,  84flej8S17.90Jn,  8S28.10.8a 
BS2990.aa  8531  20.00.  8531.  MOO.  and  8S41. 


[Imfestlgation  No.  731-TA-525 

(Preliminary)] 


Nephelirw  Syenite  From  Ccnada 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)).  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Canada  of  nepheline  syenite,* 
provided  for  in  subheading  2529.30.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  July  12, 1991,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  The 
Feldspar  Corporation.  Asheville,  NC. 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material- injury  by 
reason  of  LTFV  hnports  of  nepheline 
syenite  from  Canada.  Accordingly, 
effective  July  12. 1991,  the  Commission 
instituted  antidumping  investigation  No. 
731-TA-525  (Preliminary). 

Notice  of  the  institution  of  the 
CoRunission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  19. 1991  (56  FR 
33305).  The  conference  was  held  in 
Washington,  DC,  on  August  2. 1991,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  August  26, 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2415 
(August  1991),  entitled  "Nepheline 
Syenite  from  Canada:  Determination  of 
the  Commission  in  Investigation  Na 
731-TA-525  (Preliminary)  Under  the 
Tariff  Act  of  193a  Together  With  the 


Information  Obtained  in  the 
Investigation." 

Issued  August  27, 1981. 
By  Order  of  the  Committion: 
Kenneth  R.  Maaoo, 

Secretary. 

[FR  Doc  91-21246  Piled  9-4-91;  aiS  am) 

BtLLWO  COOE  mS-M-ll 


■  The  record  is  defined  in  |  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'The  prodoct  covered  by  this  investigation  Is 
nepheline  syenite,  which  is  a  coarse  crystalline  rock 
consisting  principally  of  feldspathic  minerals  (i.e., 
sodium-potassnun  feldspars  and  nepheline).  Mrith 
little  or  no  free  quartz,  and  ground  no  finer  than  140 
mesh. 


[Investigations  Nos.  303-TA-22 
(PreHmlnary)  and  731-TA-527  (Preliminary)] 

Extruded  Rubber  Thread  From 
Malaysia 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of 
preliminary  countervailing  duty  and 
preliminary  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preHminary 
countervailing  duty  investigation  No, 
303-TA-22  (Preliminary)  under  section 
303(a)  of  the  Tariff  Act  of  1930  (19  U5.C 
1303)  and  preliminary  antidumping 
investigation  No.  731-TA-527 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  V3.C.  1673b(a))  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Malaysia  of 
extruded  rubber  thread,*  provided  for  in 
subheading  4007.00.00  of  ^e 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Government  of 
Malaysia  and  sold  in  the  United  States 
at  less  than  fair  value.  The  Commission 
must  complete  preliminary 
countervailing  duty  and  antidtmsping 
investigations  in  45  days,  or  in  this  case 
by  October  15, 1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201,  as  amended  by  56 
F.R.  11918,  Mar.  21, 1991),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207,  as 
amended  by  56  F.R.  11918,  Mar.  21. 
1991). 


'  The  merchandise  covered  by  these 
investigations  is  vttlcanized  rubber  thread  obtained 
by  extrusion,  of  stabilized  or  concentrated  asturat 
rubber  latex,  or  any  cross-sectional  shape, 
measuring  from  0,18  milltmeter  (0.007  hreh  or  140 
gauge)  to  1.42  millimeters  (0,056  Inch  or  16  gaafe). 
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EFFECTIVE  DATE:  August  29. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Jeff  Doidge  (202-205-3183).  Office  of 
Investigations.  U.S.  Internationa!  Trade 
Commission.  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background. — ^These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  August  29, 1991 ,  by 
North  American  Rubber  Tlllfead  Co., 
Inc..  Fall  River.  MA. 

Participation  in  these  investigations 
and  public  service  list. — Persons  (other 
than  petitioners)  wishing  to  participate 
in  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  §5  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register. 

The  Secretary  will  prepare  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  preliminary  investigations 
available  to  authorized  apphcants  under 
the  APO  issued  in  these  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  (7)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on 
September  19, 1991,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jeff  Doidge 
(202-205-3183)  not  later  than  September 
17, 1991,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 


one  hour  within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — ^As  pri)vided  in 
§S  201.8  and  207.15  of  the  Commission's 
rules,  any  person  may  submit  to  the 
Conunission  on  or  before  September  24, 
1991,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  these 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§S  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §S  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  these  investigations  must 
be  served  on  all  other  parties  to  these 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  fling  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  \  207.12  of  the  Commission's 
rules. 

Issued:  August  30, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-21346  Filed  9-4-81;  &-4S  am] 

MUJNOCOOE  7020-02-H 


[Inv.  No*.  TA-131-17, 503<a>-22,  and  332- 
312] 

President's  Ust  of  Articles  Which  May 
Be  Designated  or  Modified  as  Elisible 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  hearing. 

summary:  On  August  22. 1991.  the 
Commission  received  a  request  from  the 
U.S.  Trade  Representative  (USTR) 
requesting  certain  Commission  advice 
under  sections  131.  503,  and  504  of  the 
Trade  Act  of  1974  and  section  332(g)  of 
the  Tariff  Act  of  1930.  Following  receipt 
of  that  request,  the  Commission 
instituted  Investigation  Nos.  TA-131-17, 
503(a)-22.  and  332-312  ia  order  to: 
/ 


(1)  Provide  advice,  pursuant  to 
sections  131(b)  and  503(a)  of  the  Trad" 
Act  of  1974  (19  U.S.C.  2151(b)  and 
2463(a)),  with  respect  to  each  article 
listed  in  part  A  of  the  attached  Annex, 
as  to  the  probable  economic  effect  on 
U.S.  industries  producing  like  or  directly 
competitive  articles  and  on  consumers 
of  the  elimination  of  U.S.  import  duties 
under  the  Generalized  System  of 
Preferences  (GSP); 

(2)  Provide  advice  pursuant  to  section 
332(g)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g))- 

(a)  As  to  the  probable  economic  effect 
on  domestic  industries  producing  like  or 
directly  coippetitive  articles  and  on 
consumers  of  the  removal  of  the  articles 
listed  in  iJart  B  of  the  attached  Annex 
from  eligibility  for  duty-free  treatment 
under  the  GSP; 

(b)  In  accordance  with  section 
504(c)(3)(A)(i)  of  the  Trade  Act  of  1974 
as  to  the  probable  economic  effect  on 
domestic  industries  producing  like  or 
directly  competitive  articles  and  on 
consumers  of  waiving  the  competitive 
need  limits  for  countries  specified  with 
respect  to  the  articles  listed  in  part  C  of 
the  attached  Annex; 

(c)  As  to  the  probable  economic  effect 
on  domestic  industries  producing  hke  or 
directly  competitive  articles  and  on 
consumers  of  restoring  the  competitive 
need  limits  specified  in  section  504(c)(1) 
of  the  1974  Act  for  countries  specified 
with  respect  to  the  articles  listed  in  part 
D;  and 

(d)  In  accordance  with  section  504(d) 
of  the  Trade  Act  of  1974.  which  exempts 
from  one  of  the  competitive  need  limits 
in  section  504(c)  of  the  Trade  Act  of  1974 
articles  for  which  no  like  or  directly 
competitive  article  was  being  produced 
in  the  United  States  on  January  3, 1985. 
with  respect  to  whether  products  like  or 
directly  competitive  vdth  the  articles  in 
part  A  of  the  attached  Aimex  and  HTS 
subheading  3926.90.87  were  being 
produced  in  the  United  States  on 
January  3. 1985. 

In  providing  its  advice  under  (1),  the 
Commission  will  assume,  as  requested 
by  USTR.  that  the  benefits  of  the  GSP 
would  not  apply  to  imports  that  would 
be  excluded  from  receiving  such 
benefits  by  virtue  of  the  competitive 
need  hmits  specified  in  section  504(c)(1) 
of  the  Trade  Act  of  1974  (except  as 
noted  in  the  USTR  letter  with  respect  to 
articles  for  Thailand  included  under 
HTS  subheading  2008.92.10,  for  Turkey 
included  under  HTS  subheading 
2401.10.40.  for  Mexico  included  under 
HTS  subheading  2917.36.00.  and  for 
Argentina  included  under  HTS 
subheading  3301.13.00). 
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As  requested  by  USTR,  the 
Commission  will  seek  to  provide  its 
advice  not  lata-  thaii  ^4oveInber  22, 1991. 
EFFECnVC  date:  Ac^gUSt  28. 1991. 
FOR  FUfTTMER  MFOniMTION  CONTACT: 

(1)  Agricultural  products,  Mr.  J.  Fred 
Warren  (202-205-3311). 

(2)  Textiles  and  apparel.  Ms.  Linda 
Shelton  (202-205-8457). 

(3)  Chemical  produats,  Ms.  Cynthia 
Trainor  (202-205-8354). 

(4)  Minerals  and  metals.  Mr.  David 
Lundy  (202-205-3439). 

(5)  Machinery  and  enuipment,  Mr.  John 
Cutchin  (202-205-p396). 

(6)  General  manufacjtures,  Mr.  Richardo 
Witherspoon  (202^205-3489). 

(7)  Services  and  electronic  technology, 
Mr.  John  Kitzmill^r  (202-205-3387). 


All  of  the  above  ; 
Commission's  Offic^ 
information  on  legal 
investigation  contac  I  Mr.  William 
Gearhart  of  the  Con  mission's  Office  of 


the  General  Counse 


of  Preferences  (GSP 


e  in  the 

of  Industries.  For 

aspects  of  the 


at  202-205-3091. 


Background 

The  letter  from  thi  USTR  provided  the 
following  by  way  of  background: 

The  Trade  Policy  Jtaff  Committee 
TPSC)  announced  ifi  the  Federal 
Re^er  on  August  26. 1991,  the 
acceptance  of  prodt  ct  petitions  for 
modification  of  the  <  ^neralized  System 


received  as  part  of 


the  1991  annual  review.  Modificatians  to 
the  GSP  which  may  result  from  this 
review  will  be  annotmced  in  early  1992. 
and  become  effective  July  1, 1992. 
PUBUC  HEARMQ:  A  ^ubbc  hearing  in 
connection  with  this  investigation  is 
currently  scheduled^to  begin  at  9-.30  a.m- 
on  October  1-3. 1991.  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington, 
DC.  All  persons  have  the  right  to  appear 
by  counsel  or  in  person,  to  present 
information,  and  to  pe  heanl.  Persons 
wishing  to  appear  at  the  public  heariitg 
should  file  a  letter  asking  to  testify  with 
the  Secretary,  United  States 
International  Trade  Commission.  500  E 
St.,  SW.,  Washingtoh,  DC  204^  not 
later  than  the  close  of  business  (5:15 
p.m.)  on  September  te,  1991.  In  addition, 
persons  testifying  should  file  prehearing 
briefs  (original  and  J4  copies)  with  the 
Secretary  by  the  clo^  of  business  on 
September  19. 1981.  fThe  deadline  for 
filing  post  hearing  b^efs  is  the  close  of 
business  on  Octobet  10, 1991.  In  the 
event  that  no  requests  to  appeeir  at  the 
hearing  are  received  by  the  close  of 
business  on  Septemper  16, 1901,  the 
hearing  will  be  cane  elled.  Any  person 
interested  in  attend  ng  the  hearing  as  an 
observer  or  non-par  icipant  may  call  the 
Secretary  of  the  Coi  unission  (202-252- 


1808)  after  September  10, 1991  to 
determine  whether  the  hearing  will  be 
held. 

wmrroi  submssions:  In  lieu  of  or  in 
addition  to  appearances  at  the  public 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  investlgati(Mi.  Written  statements 
should  be  received  by  the  close  of 
business  on  October  10, 1991. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  9  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  tnformati(m,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington,  DC 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-18ia 

Issued:  August  30, 1991. 
By  order  of  the  Commission. 
Konneth  R.  Mason, 

Secretary. 

Annex  I  (HTS  Subheadings) ' 

A.  Petitions  to  add  products  to  the  list 
of  eligible  articles  for  the  Generalized 
System  of  Preferences. 

0409.00.00 

0703.10.40(pt) 

0709.9a40(pt) 

0712.10.00 

0712.2020 

0712.20.40 

0712.90.40 

0712.90.75 

0804.20.40 

0804.20.80 

0806.1060 

0806.20.20 

0814.00.g0(pt) 

1604.13.30 

1210.20.00 

1604.19.25 

1901.90.30(pt) 

200S.70.11 

2005.70.13 

2005.70.15 

2005.70.21 

2005.70.22 

2005.7025 

2005.70.50 

2005.7075 

2005.70.83 

2008.40.00 

2008.50.20 

200&92.10  * 


2204.30.00 

2401.10.40  » 

2902.90.50 

290&21.00 

2917.36.00  « 

2922.49.20 

3301.13.00  • 

3926.20.50 

3926.30.50 

SeO&l  1.0010 

7202.41.00 

7202.49.50 

7318.15.20 

7318.15.40 

7318.15.60 

7318.16.00 

8483.50.80 

8527.29.0040 

■  See  USTR  Federal  ResistCT  notice  of  Aagust 
26,   1991   (56  F.R.   42080)   for  article  deacriptiooa. 

*  Advice  it  also  requested  on  waivins  Ibe  com- 
petitive need  limit  for  Thailand  on  art>G|ea  in  this 
subheading. 

*  Advice  is  also  requested  on  waivins  the  com- 
petitiTe  need  limit  ibr  TiitVey  on  artidfes  hi  this 
subheading. 

*  Advice  is  also  requested  on  waiving  the  con- 
petitive  need  hrait  for  Mexico  en  articles  tn  this 
subheading. 

*  Advice  is  also  requested  «■  waiving  the  com- 
petitive need  limit  for  Argentina  on  articles  in  this 
subheading. 

B.  Petitions  to  remove  products  from 
the  list  of  eligible  articles  for  the 
Generalized  System  of  Preferences. 

4007.00X0 
7314.20.00 
7320.100)0 
7321.11J0 

C.  Petitions  for  waiver  of  competitive 
need  limit  for  products  on  the  list  of 
eligible  products  for  the  Generalized 
System  of  Preference. 

0705.11.40  (Mexico) 
0807.10.20  (Mexico) 
0807.10.70  (Mexico)  • 
081O90.40(pf)  (Mexico)  • 
1905.90.90(pt)  (Mexico) 
2001.90.39(pt)  (Mexico) 
2008.92.10  (Thailand)  ^ 
2401.10.40  (Turkey)  » 
2603.00.00  (Mexico) 
2836.91.00  (Chile) 
2917.36.00  (Mexico)  ' 
3301.13.00  (Argentina)  * 
3402.90.10  (Mexico) 
3902.1000  (Mexico) 
3902.30.00  (Mexico) 
3902.71.00  (Mexico) 
3928.90.87  (Mexico)  • 
6910.10.0030  (Mexico) 
6912.00.44  (Brazil) 
7113.19.10  (Peru) 
7321.11.30  (Mexico) 
7401.10.00  (Mexico) 
7402.0000  (Mexico)  • 
8301.4060  (Mexico) 
8407.37.2060  (Brazil) 
8409.91.91  (Mexico)  * 
8415.82.00  (Mexico)  * 
8415.90.00  (Mexico)  • 
8527.90.21.1010  (Brazil)  • 
8428.90.00  (Mexico)  * 
8539.90.00  (Mexico)  * 
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B544.S1  80  (Mexico) 
B544.59^  (Mexico) 
9025.11.20  (Brazil)  • 
9502.10.40  (Malaysia) 
3502.10.80  (Malaysia) 

*  Advice  it  also  requested  on  restorinfl  the  cofc- 
petitive  need  limit  for  Mexico  on  articles  in  tiiit 
subheading. 

^  Advice  is  also  requested  on  adding  this  sub- 
heading to  the  liat  of  CSP  eligible  products. 

*  Advice  is  also  requested,  on  wliether  products 
like  or  directly  competitive  with  articles  included 
in  this  subheading  were  produced  in  the  United 
StHles  oa  January  3,  IMS. 

*  Advice  is  also  requested  on  restoring  the  com- 
petitive need  limit  for  Brazil  on  articles  in  this 
subheading. 

D.  Petitions  for  restoring  of 
competitive  need  limit  for  products  on 
the  list  of  eligible  products  for  the 
Generalized  System  of  Preference. 


0807.10.70  (Mexico)  •» 
08ia90.40(pt)  (Mexico)  •"» 
7402.0000  (Mexico)  '• 
8409.91.91  (Mexico)  "> 
8415.82.00  (Mexico)  "> 
8415.90.00  (Mexico)  '<> 
6428.9a00(pt)  (Mexico)  "> 
8527.21.1010  (Brazil)  ••> 
8539.90.00  (Mexico)  »" 
9025.11.20  (Brazil)  •"> 

*"  Advice  Is  also  requested  on  waiving  die  com- 
petitive need  lunit  for  the  esignated  country  on 
articles  in  this  subheading. 

(FR  Doc.  91-a347  Filed  9-4-91:  8:45  am] 

BILUMQ  CODE  70aO-03-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31923] 

Gateway  Western  Railway  and  CSX 
Transportation,  Inc.— Joint  Relocation 
Project  Exemption 

On  August  15, 1991,  Gateway  Western 
Railway  (Gateway  Western)  and  CSX 
Transportation.  Inc.  (CSX),  filed  a  notice 
of  exemption  under  49  CFR  1180.2(d)(5) 
to  relocate  a  line  of  railroad.  The  joint 
project  involves  Gateway  Western's 
acquisition  of  approximately  661  feet  of 
CSX  track  and  its  construction  of 
approximately  3,550  feet  of  connecting 
track  to  form  a  continuous  line  over 
which  it  would  operate  to  reach  the 
interchange  point  with  CSX  near  CSX's 
Cone  yard  at  East  St.  Louis,  IL  The 
transaction  was  to  have  been 
consummated  on  or  after  August  22, 
1991. 

The  line  relocation  would  enable 
Gateway  Western  to  eliminate  a  more 
circuitous  and  risky  routing,  in  part  via 
trackage  rights  over  a  line  of  the     ^ 
Terminal  Railroad  Association  of  St. 


Louis  (TRRA).*  As  part  of  the  relocation 
project.  Gateway  Western  would  grant 
back  to  CSX  overhead  trackage  rights 
over  the  line  segment  it  acquired  so  that 
CSX  may  access  the  TRRA  lines  with 
which  it  connects. 

The  Commission  requires  separate 
approval  or  exemption  for  the 
construction  component  of  a  relocation 
project  only  where  the  proposal 
involves,  for  example,  a  change  in 
service  to  shippers,  expansion  into  new 
territory,  or  a  change  in  existing 
competitive  situations.  See,  generally, 
Denver  &  R.G.W.R.  Co.—/L  Pro/.— 
Relocation  OverBN.  4  LCC.2d  95  (1987). 
Under  these  standards,  the  joint 
relocation  project  including  the 
incidental  construction  component, 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage 
Rights— BN.  354  LC.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate.  380 1.C.C.  653  (1980). 

Gateway  Western  shall  retain  its 
interest  and  take  no  steps  to  alter  the 
historic  integrity  of  all  sites  and 
structures  more  than  50  years  old  or 
older  until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act,  18  U.S.C.  470. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Wilham  C 
Sippel,  Oppenheimer,  Wolff  &  Donnelly, 
233  North  Michigan  Avenue  suite  2400, 
Chicago,  IL  60601,  and  on  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc.. 
500  Water  Street,  Jacksonville,  PL  32202. 

Dated:  August  2a  1991. 

By  tbe  Commissioa  Richard  B.  Felder. 
Acting  Director,  Office  of  Proceedings. 

Sidney  L  Strickland,  |r.. 

Secretary. 

(FR  Doc.  91-21289  Filed  9-4-91:  8:45  am) 

BIUJNG  COOC  703S41-«i 

[Docket  No.  AB-43  (Sub-No.  155X)) 

Illinois  Central  Railroad  Company- 
Abandonment  Exemption— in 
Randolph  County,  IL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 


F — ^Exempt  Abandonments  to  abandon 
its  7.0-mile  line  of  railroad  between 
milepost  610A  at  Red  Bud.  and  milepost 
603i)0,  at  Baldwin,  in  Randolph  County. 
IL 

AppUcant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
5, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),«  and  trail  use/rail 
banking  statements  imder  49  CFR 
1152.29  must  be  filed  by  September  16, 
1991.*  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  25, 1991,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Ronald  A. 


'  Gateway  Western  is  retaining  these  trackage 
rights  (and  presumably  does  not  intend  to  abandon 
its  preexisting  connecting  line)  for  use  as  an 
overflow  or  emergency  access  route. 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Senice  Rail Unes.  5  LCC.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  envirormiental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemptioa 

•  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  LC.CAl  184  (1987). 

■  The  Commission  will  accept  a  late-filed  trail  use 
statement  ao  long  as  It  retains  turisdiction  to  do  so. 
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Lane,  233  North  Michigan  Avenue,  suite 
2700.  Chicago.  IL  60601. 

If  the  notice  of  exemption  contains 
false  or  misleading  nformation,  use  of 
the  exemption  is  void  ab  initio.   , 

Applicant  has  fileq  an  environmental 
report  which  addreaises  environmental 
or  energy  impacts,  ii  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  byl  September  10. 1991. 
Interested  persons  iftay  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Con  merce  Commission, 
Washington.  DC  2(M  23)  or  by  calling 
Elaine  Kaiser,  Chief  SEE  at  (202)  275- 
7684.  Comments  on  jnvironmental  and 
energy  concerns  mu  st  be  filed  within  15 
days  after  the  EA  b(  comes  available  to 
the  public. 

Environmental,  pi  blic  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decisioii . 

Decided:  August  29.  1991. 

By  the  Conunission.  Richard  B.  Felder, 
Acting  Director,  Office  of  Proceedings. 
Sidney  L  Stiicklaod,  )i ., 
Secretary. 
[FR  Doc.  91-21290  File  1  9-4-91;  8:45  am) 

BILUNO  CODE  7035-0 1-«i 


DEPARTMENT  OF .  USTICE 
Seth  E.  Elliott;  Notice  of  Consent 


Judgment  in  Actior 


To  Enjoin  Violation 


of  the  Clean  Air  Ac  ("CAA") 

In  accordance  wil  h  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  Set  i  E.  Elliott  (N.D. 
Illinois).  Civil  Actio  i  No.  91-C-1425, 
was  lodged  with  the  United  States 
District  Court  for  th ;  Northern  District 
of  Illinois  on  Augus  27, 1991.  The  • 
Consent  Decree  pro  i^ides  for  penalties 
for  violating  sectior  s  112(c)  and  114  of 
the  Clean  Air  Act,  4  2  U.S.C.  7412(c)  and 
7414,  as  amended  o:  i  November  15, 1990 
by  Pub'ic  Law  101-1 49,  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos  (the  "asbestos 
NESHAP"),  40  CFR  aart  61,  subpart  M. 
and  requires  the  De  endant  to 
immediately  achiev ;  full  compliance 
with  the  asbestos  r>feSHAP. 

The  Department  ( if  Justice  will  receive 
for  thirty  (30)  days  I  rom  the  date  of 
publication  of  this  r  otice,  written 
comments  relating  lo  the  Consent 
Decree.  Comments  ihould  be  addressed 
to  the  Assistant  Atl  amey  General, 
Environment  and  N  itural  Resources 
Division,  U.S.  Depa  -tment  of  Justice, 
Washington.  DC  20  i30  and  should  refer 


to  United  States  v.  Seth  E.  Elliott,  D.O.J. 
Ref.  No.  90-5-2-1-1539. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Everett  McKinley  Dirksen 
Building,  219  South  Dearborn  Street, 
room  1500  S,  Chicago,  Illinois  60604;  at 
the  Region  V  office  of  the  U.S. 
Environmental  Protection  Agency.  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue,  NW.,  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $3.50  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
f  ohn  C.  Cniden, 

Section  Chief,  Environment  and  Natural 
Resources  Division. 

[FR  Doc.  91-21184  Filed  9-4-91;  8:45  amj 
BILUNO  COOE  4410-01-M 


Lockheed  Coip^  et  ai;  Notice  of 
Lodging  of  Consent  Decree  Pursuant 
to  ttw  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  in  accordance 
with  Section  122(d)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  notice  is  hereby  given  that  on 
August  22, 1991,  a  proposed  Consent 
Decree  in  United  States  v.  Lockheed 
Corporation,  et  ah,  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California.  This 
consent  decree  represents  a  settlement 
for  a  partial  remedy  for  the  Burbank 
Operable  Unit,  San  Fernando  Valley 
Area  1  Superfund  Site  ("Site"),  and  the 
recovery  of  a  substantial  portion  of 
costs. 

This  settlement  between  the  United 
States,  Lockheed  Corporation,  Weber 
Aircraft  and  the  City  of  Burbank. 
California  ("Settling  Defendants")  is  for 
past  and  future  costs,  and  design  and 
construction  of  the  remedy,  except  for  a 
small  construction  carve-out  and  long- 
term  operation  and  maintenance.  The 
Settling  Defendants  will  operate  and 
maintain  the  remedy  for  approximately 
two  years  (of  a  total  of  twenty  years  of 
operation  and  maintenance  selected  in 
the  Record  of  Decision).  Past  costs 
covered  by  this  settlement  exceed  $1.9 
million.  The  remedy  includes  design. 


construction,  and  operation  of  a 
groundwater  extraction  and  treatment 
system.  It  is  designed  to  inhibit  the 
migration  of  contamination  in  the 
groundwater  basin  and  to  aid  in  aquifer 
restoration  of  the  immediate  Burbank 
Operable  Unit  area.  The  treated  water 
will  be  delivered  to  the  City  of 
Burbank's  public  water  supply 
distribution  system,  or  reinjected  into 
the  San  Fernando  Valley  Basin. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
[relating  to  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Lockheed 
Corporation,  et  ai  San  Fernando  Valley 
(Superfund  Site),  D.J.  Ref.  90-11-2-442. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Central  District  of 
California,  312  North  Spring  Street,  Los 
Angeles,  California  90012,  and  at  the 
Region  IX,  Office  of  the  Environmental 
Protection  Agency,  75  Hawthorne  Street. 
San  Francisco,  California  94105.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Permsylvania  Avenue,  Building. 
NW..  Washington,  DC  20004  (202-347- 
2072).  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section  Document  Center, 
601  [Pennsylvania  Avenue,  NW..  Box 
1097,  Washington,  DC  20004.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $63.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Barry  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  91-21185  Filed  9-4-91:  8:45  am) 

BILUNQ  COOE  441»-01-M 


DEPARTMENT  OF  LABOR 

Emploment  and  Training 
Administration 

Home  Petroleum  Corp.;  Negative 
Determination  on  Reconsideration 

TA-W-23,699    Headquartered  in  Denver, 

Colorado, 
TA-W-23,699A    Various  Locations  in 

Louisiana,  and  Operating  Out  of  Various 
Field  OHices  in 
TA-W-23,700    Geary,  Oklahoma 
TA-W-23,701    Plaza,  North  Dakota 
TA-W-23,702    Rock  Springs,  Wyoming 
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TA-W-23.703 
TA-W-23,704 


Houston,  Texas 
Gillette,  Wyoming. 


In  the  matter  of: 

By  order  dated  ]une  25, 1991,  the 
United  States  Court  of  International 
Trade  (USCIT)  in  Former  Employees  of 
Home  Petroleum  Corporation  v.  U.S. 
Secretary  of  Labor  (USCIT  90-06-00304) 
granted  the  Department's  consent 
motion  for  a  remand  in  order  that  it  may 
conduct  a  further  investigation. 

The  record  shows  that  Home 
Petroleum  was  initially  denied  on 
February  5, 1990  based  on  the  fact  that 
decreased  sales  or  production  criterion 
and  the  "contributed  importantly"  test 
of  the  Group  Eligibility  Requirements  of 
the  Trade  Act  were  not  met  in  1988  or 
1989. 

Total  sales  increased  in  1988 
compared  to  1987  and  in  1989  compared 
to  1988.  The  reason  for  the  layoffs  was 
the  sale  of  the  firm  in  December,  1989  to 
the  Presidio  Oil  Company,  in 
Englewood.  Colorado.  The  ntoice  was 
published  in  the  Federal  Register  on 
March  8, 1990  (55  PR  8616). 

A  company  official  in  asking  for 
reconsideration  claimed  that  if  the  11 
month  sales  of  natural  gas  were 
annualized  for  1989  the  decreased  sales 
or  production  criterion  of  the  Group 
Eligibility  Requirement  of  the  Act  would 
have  been  met. 

The  Department  denied  the,  request 
for  reconsideration  since  meeting  the 
decreased  sales  or  production  criterion, 
in  itself,  would  not  form  a  sufficient 
basis  for  a  worker  group  certification. 
The  event  which  led  to  the  worker 
separations  was  the  sale  of  Home 
Petroleum's  assets  to  another  demestic 
oil  company — not  increased  imports. 

The  notice  of  negative  determination 
regarding  appRcation  for 
reconsidenmon  was  issued  on  April  6, 
1990  and  published  in  the  Federal 
Register  on  May  1, 1990  55  FR  18191). 

The  increased  imports  of  crude  oil  and 
natural  gas  from  Home  Petroleum's 
parent  company  Gulf  Canada  Resources 
Ltd.,  do  not  provide  a  basis  for 
certification.  The  customers  and  the 
market  area  served  were  different  for 
Gulf  Canada  Resources  and  Home 
Petroleum.  Only  Texaco  was  customer 
of  both  firms  and  it  had  increased 
purchases  of  crude  oil  from  home 
Petroleum  during  the  relevant  period. 
Natural  gas  is  shipped  by  pipeline. 
Home  Petroleum  gas  customers  were 
surveyed  and  none  of  them  imported 
Canadian  gas.  Also,  comments  from 
Home  Petroleum's  customers  indicated 
that  most  of  the  Canadian  natural  gas 
goes  to  California  which  is  outside 
Home  Petroleum's  market. 


On  further  investigation,  the 
Department  surveyed  the  natural  gas 
customers  with  decHning  purchases 
from  Home  Petroleum  as  well  as  the 
crude  oil  customers  with  declining 
purchases  from  Home  Petroleum  to 
determine  whether  either  group 
imported  crude  oil  or  natural  gas. 

The  survey  showed  that  none  of  the 
crude  oil  customers  imported  natural 
gas.  The  survey  also  showed  that  a  few 
customers  had  increased  imports  of 
crude  oil  in  1989  together  with  a  decline 
of  crude  oil  purchases  from  Home. 
However,  this  would  not  have  formed  a 
sufficient  basis  for  a  worker  group 
certification  since  these  small  changes 
were  more  than  offset  by  other 
customers  increasing  their  purchases  of 
crude  oil  from  Home  in  1989. 

With  respect  to  Home's  natural  gas 
business,  sales  and  production 
decreased  in  1989  compared  to  1988 
after  increasing  in  the  prior  year.  The 
Department's  survey  of  Home's  natural 
gas  customers  showed  that  none 
imported  natural  gas  and  all  but  one  did 
not  import  crude  oil.  The  respondent 
with  increased  crude  oil  purchases 
represented  a  small  percent  of  Home's 
national  gas  sales  in  1988  and  1989. 

In  summary  then,  the  declining 
purchases  from  Home  of  the  natiu'al  gas 
customers  with  increased  crude  oil 
imports  and  the  small  crude  oil 
importing  customers,  would  not  form  a 
sufficient  basis  for  certification  since  the 
natural  gas  customer's  sales  accounted 
for  a  small  percent  of  Home's  sales  and 
the  declining  purchases  of  the  small 
crude  oil  importers  were  more  than 
offset  by  other  customers  increasing 
their  purchases  from  Home. 

Further,  the  sale  of  Home  Petroleum 
assets  in  December  1989  to  another 
domestic  oil  company  was  so  dominant 
a  cause  that  layoffs  would  have 
occurred  regardless  of  the  level  of 
imports  of  natural  gas  or  crude  oil.  The 
Senate  Report  on  the  Trade  Act 
mentions  that  if  a  cause  is  "so  dominant 
that  the  separations  and  decline  in  sales 
or  production  would  have  been 
essentially  the  same  irrespective  of  the 
influence  of  the  import  increase,  •     *     * 
the  Secretary  would  not  find  that 
increased  imports  had  "contributed 
importantly".  (See  United  States  Senate, 
Committee  on  Finance,  Report  No.  93- 
1298.  Trade  Reform  Act  of  1974,  HR 
107ia  p.  133.) 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
to  apply  for  adjustment  assistance  to 
former  workers  of  Home  Petroleum 
Corporation,  headquartered  in  Denver. 
Colorado  and  operating  at  various 
locations  in  Louisiana  and  operating  out 
of  various  field  offices  in  Geary. 


Oklahoma:  Plaza.  North  Dakota;  Rock 
Springs,  Wyoming;  Houston,  Texas  and 
Gillette,  Wyoming. 

Signed  at  Washington.  DC  this  26th  day  of 
August  1991. 
Baibara  Ann  Faraiar, 

Director.  Office  of  Program  Management, 
Unemployment  Insurance  Senice. 
[FR  Doc.  91-21249  Filed  9-4-91:  8:45  am] 
MUJNQ  CODE  tt10-30-M 


Employment  and  Training 
Administration 

Unibar  Drilling  Fluids,  Inc^  Rocky 
Mountain  Diviaion,  a/k/a  Davia  Mud  of 
ttte  Rockies,  Inc.  Amended 
Certification  Regarding  EHgfeWty  To 
Apply  for  Worker  Adjustment 
Assistance 

TA-W-25,  759    Denver.  Coterado  and 
Operating  in  Various  Locations  in  the 
Following  States 

TA-W-25. 759A    Colorado  (except 
Denver) 

TA-W-2S.  759B    North  DakoU 

TA-W-n25, 7S9C    South  Dakota 

TA-W-25, 759D    Montana 

TA-W-25.  759E    Wyoming 

TA-W-25,  759F    New  Mexico 

TA-W-25.  759G    Utah 

TA-W-25. 75eH    Nebraska. 

In  the  matter  of: 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
31, 1991,  applicable  to  all  workers  of  the 
Rocky  Mountain  Division  of  Unibar 
Drilling  Fluids,  Denver,  Colorado.  The 
notice  was  published  in  the  Federal 
Register  on  August  9, 1991  (56  FR  37928). 

The  Department  is  amending  the 
certification  to  indicate  the  States  in  the 
Rocky  Mountain  Division  of  Unibar 
Drilling  Fluids,  headquartered  in 
Denver,  Colorado.  Workers  at  Unibar 
Drilling  Fluids  customize  drilling  muds 
at  drilling  sites  for  tmaffiliated  firms  in 
the  oil  and  gas  industry  in  the  following 
States:  Colorado,  North  Dakota,  South 
Dakota,  Montana,  Wyoming,  New 
Mexico,  Utah  and  Nebraska. 

Also,  new  information  from  the 
company  shows  that  Unibar  Drilling 
Fluids  was  also  known  as  (a/k/a)  Davis 
Mud  of  the  Rockies,  Inc.  Accordingly. 
Davis  Mud  of  the  Rockies,  Inc.,  is  a 
predecessor-in-interest  firm  to  Unibar 
Drilling  Fluids.  The  notice,  therefore  is 
amended  to  properly  reflect  the  correct 
worker  group.  > 

The  amended  notice  applicable  to 
TA-W-25,  759  is  hereby  issued  as 
follows: 
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S  tate  ( 


of  Colorado,  North 
Montana,  Wyoming, 
Nebraska  of  the 
Division  of  Unibar  Drilling 
Cilorado  a/k/a  Davis 
who  became  totally 
employment  on  or 
eligible  to  apply  for 
under  section  223  of 


ani 


he. 


f 'om  I 

are  i 


All  workers  in  the 
Dakota,  South  Dakota 
New  Mexico,  Utah 
Rocky  Mountain 
Fluids,  Inc.,  Denver 
Mud  of  the  Rockies, 
or  partially  separate 
after  January  1, 1991 
adjustment  assistance 
the  Trade  Act  of  1974 

Signed  at  Washington.  DC,  this  27th  day  of 
'August  1991. 
Marvin  M.  Fooks, 

Director.  Off  ice  of  Tr^e  Adjustment 
Assistance. 
[FR  Doc.  21250  Filed  ^A-9\.\  6:45  amj 

WLUNO  CODE  4S1O-30-II 


Pension  and  Welfare  Benefits 
Administration 


Advisory  Council 
Welfare  and 
Meeting 


dn  Employee 
Pensi  }n  Benefit  Plans; 


!  a  J 


Act 


en ; 


ab: 

,Thrd 


iress 


tie: 


.le  V 


Pursuant  to  the 
section  512  of  the 
Income  Security 
U.S.C.  1142.  a  publ 
Working  Group  on 
Advisory  Council 
and  Pension  Benef  t 
-at  9:30  a.m.  Monday 
in  room  S-4215 
Labor  Building, 
Avenue,  NW.,  Wa 

This  Small  Busi 
v.as  formed  by  the 
study  issues  relatii|g 
for  employee  bene 
ERISA. 

The  purpose  of 
meeting  is  to  rev 
received  during  a 
group  on  September 
additional  public 
a  status  report  for 
Council.  The 
take  testimony  an( 
employee 
representatives  a 
individuals  and 
subject  matter. 

Individuals,  or 
organizations, 
Working  Group 
requests  on  or 
1991.  to  WiUiam  E 
Secretary,  ERISA 
Department  of  Lai 
Constitution  A*. 
DC  20210.  Oral 
limited  to  ten 
may  submit  an  ex 
the  record. 

Organizations 
submit  statement! 
testifying.  Twenty 
statement  should 


thority  contained  in 
^ployee  Retirement 
of  1974  (ERISA),  29 
meeting  of  the 
Small  Business  of  the 
Employee  Welfare 
Plans  will  be  held 
,  September  23, 1991, 
U.S.  Department  of 
and  Constitution 
hington,  DC  20210. 
Working  Group 
Advisory  Council  to 
„  to  Small  Business 
it  plans  covered  by 


September  23, 
pubhc  testimony 
t|ieeting  of  the  work 
11, 1991,  receive 
c  omments  and  prepare 
discussion  by  the 
Worl  ing  Group  will  also 
or  submissions  from 
represei^tatives,  employer 
other  interested 
regarding  the 


md  I 


gr  )ups : 


Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  18, 1991. 

Signed  at  Washington.  DC  this  29th  day  of 
August,  1991. 
William  E.  Morrow. 
Executive  Secretary.  ERISA  Advisory 
Council. 
[FR  Doc.  91-21210  Filed  9-4-91:  8:45  am) 

BHXINQ  COOe  4510-29-M 


r  ipresentatives  of 

to  address  the 
shbuld  submit  written 
befpre  September  18. 
Morrow,  Executive 
\dvisory  Council.  U.S. 
or.  suite  N-5677,  200 
ver»ie,  NW.,  Washington, 
pn  sentations  will  be 
minites,  but  witnesses 
ended  statement  for 

Of  individuals  may  also 
for  the  record  without 
(20)  copies  of  such 
)e  sent  to  the 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
—     Meeting 


Signed  at  Washington.  DC  this  29th  day  of 
August,  1991. 

William  E.  Morrow, 

Executive  Secretary.  ERISA  Advisory 
Council. 

[FR  Doc.  91-21211  Filed  9-4-91;  8:45  am] 
BHXINQ  COOE  4510-2»-«l 


Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  public  meeting  of  the 
Working  Group  on  Enforcement  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  11:30  a.m.  Monday,  September  23. 
1991.  in  room  S-4215  ABC,  U.S. 
Department  of  Labor  Building,  Third  and 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

This  Enforcement  Working  Group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  Enforcement  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  September  23, 
meeting  is  to  review  public  testimony 
received  during  a  meeting  of  the  work 
group  on  September  12, 1991.  receive 
additional  public  comments  and  prepare 
a  status  report  for  discussion  by  the 
Council.  The  Working  Group  will  also 
take  testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  September  18. 
1991.  to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  suite  N-5677.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  18, 1991. 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  pubhc  meeting  of  the 
Working  Group  on  Retiree  Medical 
Benefits  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  1:30  p.m.  Monday. 
September  23. 1991.  in  room  S-4215 
ABC.  U.S.  Department  of  Labor  Building. 
Third  and  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

This  Retiree  Medical  Benefits 
Working  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Retiree  Medical  Benefits  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  September  23, 
meeting  is  to  review  public  testimony 
received  during  a  meeting  of  the  work 
group  on  September  13, 1991,  receive 
additional  public  comments  and  prepare 
a  status  report  for  discussion  by  the 
Council.  The  Working  Group  will  also 
take  testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of   • 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  September  18, 
1991,  to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  suite  N-5677,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  18, 1991. 
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Signed  at  Wa^ington.  DC  this  29th  day  of 
August,  1991.      \__ 
William  E.  Morrow. 

Executive  Secretary.  ERISA  Advisory 

Council. 

[FR  Doc.  91-21212  Filed  9-4-91;  8;45  am] 

WLUNQ  CODE  4S10-2»-« 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  on  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Tuesday,  September  24, 1991,  in  suite 
N-4215  ABC,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

The  purpose  of  the  Sixty-Ninth 
meeting  of  the  Secretary's  ERISA 
Advisory  Council  which  will  begin  at 
9:30  a.m.,  is  to  receive  status  reports 
from  each  of  the  Council's  work  groups 
i.e..  Enforcement;  Retiree  Medical 
Benefits;  Small  Business  Retiree  Plans, 
and  to  invite  public  comment  on  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
September  18. 1991  to  William  E. 
Morrow,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  suite  N-5677.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  523-^753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  18. 1991. 

Signed  at  Washington,  DC  this  29th  day  of 
August,  1991. 

William  E.  Motrow, 

Executive  Secretary,  ERISA  Advisory 

Council. 

(PR  Doc.  91-21213  Filed  9-4-91: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  STN  50-483] 

Union  Electric  Co^  Callaway  Plant,  Unit 
1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  partial 
exemption  from  the  requirements  of 
section  III.D.l.(a)  of  appendix  ]  to  10 
CFR  part  50  to  the  Union  Electric 
Company  (the  licensee)  for  the 
Callaway  Plant,  Unit  1,  located  in 
Callaway  County,  Missouri. 

Eaviromnental  Assessment 

Identification  of  Proposed  Action 

The  proposed^ction  would  grant  a 
partial  exemption  from  the  requirements 
of  section  III.D.l.(a)  of  appendix )  to  10 
CFR  part  50.  This  section  requires  that  a 
set  of  three  Type  A  tests  be  performed 
at  approximately  equal  intervals  during 
each  10-year  service  period  and  that  the 
third  test  of  each  set  be  conducted  when 
the  plant  is  shut  down  for  the  10-year 
plant  inservice  inspection  (ISI).  The 
licensee  request  is  for  an  exemption 
from  the  requirement  to  perform  the 
third  Type  A  test  when  the  plant  is  shut 
down  for  the  10-year  plant  inser\'ice 
inspection  (ISI). 

"The  proposed  action  is  in  accordance 
with  Item  4  of  the  licensee's  request  for 
exemption  dated  March  15, 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
since  the  licensee  has  adopted  an  18- 
month  fuel  cycle,  which  does  not  lend 
itself  to  equal  intervals  for  the  periodic 
Type  A  tests.  Assuming  that  no  incident 
interferes  with  the  18-month  fuel  cycle, 
the  Type  A  test  intervals  will  be  36 
months  and  54  months.  These  intervals 
can  be  implemented  in  any  order. 
Moreover,  the  licensee  does  not  conduct 
its  ISI  program  in  one  refueling  outage; 
rather,  the  ISI  program  is  conducted 
throughout  each  10-year  service  period. 
Without  this  exemption,  the  licensee 
might  otherwise  be  forced  to  conduct  a 
fourth  Type  A  test  during  each  10-year 
service  period. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  determined  that 
granting  the  proposed  exemption  would 
have  no  Impact  on  the  reactor  primary 
containment  leakage  relative  to  that 
currently  required  by  section  III.D.l.(a) 
in  that  the  same  number  of  Type  A  tests 
will  continue  to  be  made  as  presently 
required  though  one  of  the  intervals  (i.e.. 


the  54-month  interval)  will  be  4  months 
longer  than  that  presently  specified  in 
the  Callaway  Technical  Specifications. 
Accordingly,  there  will  be  no  increase  in 
either  the  probability  or  the  amount  of 
radiological  release  from  the  Callaway 
Plant  in  the  event  of  an  accident. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  requested  exemption. 
With  regard  to  potential 
nonradiological  impacts,  the  proposed 
subject  exemption  causes  no  change  in 
the  manner  of  the  plant  operation.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  attributed  to  the  facility,  but 
could  add  to  the  cost  of  operating  the 
plant  by  requiring  a  fourth  Tj-pe  A  test 
during  each  10-year  service  period.  This 
would  result  in  the  expenditure  of 
resources  without  any  compensating 
benefit. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Callaway 
Plant,  Unit  No.  1,"  dated  January  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  refer  to  Item  4  of  the  request  for 
exemptions  dated  March  15. 1991.  which 
is  available  for  public  inspection  at  the 
Commission's  Pliblic  Document  Room. 
2120  L  Street  NW..  Washington,  DC,  and 
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at  Calteway  County  Public  Library,  710 
Court  Street,  Fulton.  Missouri  65251  and 
the  John  M  Otin  Likrary.  Washington 
University,  Skinkerland  Lindell 
Boulevards,  St  Louis,  ^fIssou^i  63130. 


E)ated  at  Rodrville, 
August  1991. 

For  the  Nudear  Re^l 
John  N.  Hannon, 
Director.  Project  DireAtorate 
Reactor  Projects  Ul/Ilf/V. 
Reactor  Regulation. 
(FR  Doc  91-21268  Fil^  9-4-91;  8:45  ami 

WLUNG  COOC  7590-01-11 


Maryland,  this  28th  day 
atory  Commission. 

III-3,  Division  of 
Office  of  Nuclear 


[Docket  No.  40-8027 

Sequoyah  Fuels  C9*p.;  (Source 
Materials  Ucense  No.  SU&-1010) 
Receipt  of  Petitior*  for  Dtrector's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  iiven  that  by 
'Memorandum  and  Order  dated  August 
2, 1991,  the  Atomic  Safety  and  Licensing 
Board  presiding  ov^r  the  Sequoyah 
Fuels  Corporation  license  renewal 
proceeding  (ASLBPlNo.  91-623-01- 
MLA).  pursuant  to  10  CFR  2.1205(k)(2), 
referred  the  Citizen^"  Action  for  a  Safe 
Environment  (CASfi)  "Limited 
Appearance  Intervantion  and  Objection 
to  Renewal"  (Petition],  dated  July  1, 
1991,  to  the  NRC  Stiff  for  consideration 
as  a  petition  under  JO  CYR  2.206.  Kathy 
Carter-White,  Esq.,  jsubmitted  the 
Petition  to  the  Licei  sing  Board  on  behalf 
of  CASE.  The  Petiti  hi  requests  that  the 
Nuclear  Regulatory  Commission  deny 
Sequoyah  Fuels  Coiporation's  (SFC) 
application  to  reneiif  its  license  to 
operate  the  Sequoy  ih  Fuels  facility 
(facility)  because  ol  "the  radionuclides 
and  chemical  toxia  discharged  by 
Sequoyah  Fuels  Fa(ility(,)  *  *  *  the 
health  affects  (sic]  o  the  general 
public,"  violations  ( if  regulatory 
requirements,  and  ( nvironmental  and 
external  cost  conce  ms. 

CASE  alleges  the  following  bases  for 
its  request: 

(1]  The  SFC  docu  nentation  purporting 
to  meet  a  $750,000  (  ecommissioning 
funding  requiremen  t  is  inadequate 
because  a]  the  SFC  letter  of  credit  and 
Citibank  authorization  do  not  match,  in 
that  Citibank's  assi  itant  secretary  states 
that  )oseph  Jaklitsc  i  is  a  Services 
Officer,  but  does  nc  t  state  that  a 
Services  Officer  m4y  sign  and 
authenticate  docunlents,  and  does  not 
state  whether  the  h  tter  of  credit  is  a 
trust  certificate  or  :  ny  other  instrument 
which  may  be  auth  uiticated  and  signed 
by  the  specified  oncers,  or  whether  the 
letter  of  credit  is  hdld  in  trust,  b]  the 


instrument  submitted  1/4/91  and  dated 
7/27/90  is  no{  prima  facie  binding,  and 
c]  a  decommissioning  funding  plan  as 
per  10  CFR  40.36  was  to  have  been 
submitted  at  the  time  of  the  renewal 
application  request; 

(2]  SFC  is  in  violation  of  the  license  in 
that  on  four  days  in  1988  and  1989, 
measurements  of  water  effluents  were 
either  not  made  or  showed  that  certain 
measures  fell  outside  ranges  allowed  by 
applicable  environmental  standards; 

(3]  SFC  promised  to  retrofit 
autoclaves  on  the  main  process  building 
as  a  result  of  the  1986  offsite  occurrence 
shutdown  hearings,  and  has  not 
installed  them; 

(4)  Since  the  last  license  renewal, 
licensing  amendments  have  been  made 
which  adversely  affect  and  impair  the 
safety  and  efficiency  of  the  facifity; ' 

(5)  Renewal  for  a  term  of  ten  years  is 
twice  as  long  as  is  statutorily  permitted; 

(6)  SFC  is  spreading  about  270,000 
gallons  per  day  of  Barium-treated 
Uranium  RafRnate  Solvent  Extract  as 
"Fertilizer"  on  approximately  10,000 
acres  with  cumulative  loading  Maximum 
Permissible  Concentrations  set  so  very 
high  that  fatal  toxicity  would  result;  in 
addition,  this  practice  is  antithetical  to 
the  12/15/88  NRC  "Review  of  Sequoyah 
Fuels  Corporation  11/14/88  Report 
Entitled:  The  Behavior  of  Five  Monitor 
Wells  to  Repetitive  Evacuation,"  and 
soil  farming  should  be  halted  under  the 
Clean  Water  Act;  and, 

(7)  The  License  fails  to  internalize  the 
social  and  economic  costs  of  the 
proposed  activity  onto  the  licensee;  in 
1986,  CASE  requested  the  NRC  to 
prepare  an  Environmental  Impact 
Statement  for  the  faciUty,  and  this 
request  was  never  ruled  upon  by  NRC 
and  remains  pending. 

Petitioner's  request  is  being  treated 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  The  NRC  will 
take  appropriate  action  on  this  request 
within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  and  copying  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW.,  Washington.  DC 
20555  and  the  Local  Public  Document 
Room.  SaUisaw  City  Library,  101  E. 
Cherokee.  SaUisaw,  Oklahoma. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  August,  1991. 

'  CASE  cUima  that  diii  concern  can  only  be 
thoroughly  preieated  in  ec  tvidentiary  hearing;  the 
Petition  ittelf  gives  oo  gfiecifics  relating  to  such 
concern. 


For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Bemero. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  91-21269  Filed  9-4-91;  8:45  am] 
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[Docket  No*.  50-44S  and  50-446] 

Texas  Utilities  Electric  Co.;  Comanche 
Peak  Steam  Electric  Station;  Receipt 
of  Petition  for  Director's  Decision 
Under  10  CFR  2,206 

Notice  is  hereby  given  that  by  Petition 
of  July  30. 1991,  Michael  D.  Kohn 
requested  on  behalf  of  the  National 
Whistleblower  Center  and  certain 
confidential  allegers  that  the  U.S. 
Nuclear  Regulatory  Commission  take 
action  regarding  the  TU  Electric 
Company  (TU  Sectric  or  licensee) 
Comanche  Peak  Steam  Electric  Station 
(CPSES).  Petitioner  requests  that  the 
NRC  hold  licensing  hearings  to 
determine  if  the  licensee  made  material 
false  statements  to  the  NRC  and 
institute  proceedings  in  accordance  with 
10  CFR  2.206  to  fine  and  otherwise 
sanction  TU  Electric  to  determine  if  the 
NRC  staff  failed  to  act  upon  the 
knowledge  of  violations  by  TU  Electric, 
and  to  remove  high-level  "TU  Electric 
managers  responsible  for  material  false 
statements. 

Petitioners  assert  as  bases  for  these 
requests  that  TU  Electric  managers 
submitted  material  false  statements, 
which  concealed  significant  safety  flaws 
in  the  design  of  the  CPSES  pipe  support 
system,  to  the  NRC  in  order  to  obtain  an 
operating  license  for  Unit  1.  Specifically. 
Petitioners  allege  that  (1)  TU  Electric 
deceived  the  NRC  about  the  transfer  of 
pipe  support  reviews  between  various 
pipe  support  groups  which  used 
different  design  criteria  to  certify  pipe 
supports,  (2)  TU  Electric  submitted 
material  false  statements  to  the  NRC  in 
order  to  conceal  its  practice  of  certifying 
pipe  supports  in  violation  of  10  CFR 
appendix  B  requirements;  (3)  TU 
Electric.  Citizens  Association  for  Sound 
Energy  (an  intervenor).  and  the  NRC 
staff  deliberately  withheld  information 
about  the  transfer  of  pipe  support 
reviews  between  support  groups  from 
the  Atomic  Safety  Licensing  Board 
(ASLB)  during  construction  permit 
proceedings,  which  information  TU 
Electric  was  obligated  to  disclose  in 
accordance  with  the  ASLB  request  to 
timely  inform  the  Board  of  matters 
relating  to  licensing  of  CPSES;  and  (4) 
TU  Electric  employees  responsible  for 
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material  false  statements  continue  to 
perform  critical  engineering  and  quality 
assurance  tasks  at  CPSES. 

The  Petition  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  pursuant  to  10  CFR  2.206.  As 
provided  by  10  CFR  2.206,  appropriate 
action  will  be  taken  with  regard  to  the 
specific  issues  raised  by  the  petition  in  a 
reasonable  tiitie.  In  addition,  the  staff 
will  forward  a  copy  of  the  Petition  to  the 
NRC's  Office  of  Inspector  General 
because  the  Petition  alleges  misconduct 
by  the  NRC  staff. 

A  copy  of  the  Petition  is  available  for 
inspection  in  the  U.S.  Nuclear 
Regulatory  Commission's  Public    . 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington,  DC 
20555.  and  at  the  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper. 
P.O.  Box  19497,  Arlington,  Texas  76019. 

Dated  at  Rockvilie.  Maryland,  this  28th  day 
of  August  1990. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Muriey, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  91-21270  Filed  9-4-91:  8:45  am] 
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[Docket  No.  SO-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Haddam  Neck  Plant 

Exemption 

I 

The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPCO,  the 
licensee]  is  the  holder  of  Facility 
Operating  License  No.  DPR-61  which 
authorizes  operation  of  the  Haddam 
Neck  Plant.  The  license  provides,  among 
other  things,  that  the  Haddam  Neck 
Plant  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  plant  is  a  single-unit  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Middlesex  County, 
Connecticut. 

II 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part  50, 
appendix  J.  More  specifically  the 
following  sections  require  that: 

Section  III.D.2.(a).  "Type  B  Tests" 

'Tjrpe  B  tests,  except  tests  for  air 
locks,  shall  be  performed  during  reactor 


shutdown  for  refueling  or  other 
convenient  intervals  but  in  no  case  at 
intervals  greater  than  2  years." 

Sectiop  III.D.3.  "Type  C  Tests" 

'Type  C  tests  shall  be  performed 
during  each  reactor  shutdown  for 
refueling  but  in  no  case  at  intervals 
greater  than  2  years." 

By  letter  dated  July  10. 1991.  CYAPCO 
requested  schedular  exemptions  from 
the  above  requirements.  Haddam  Neck 
was  last  shutdown  for  refueling  in 
August  1989  and  the  leak  rate  tests  were 
performed  over  a  period  of  the  next  4 
months.  After  an  11-month  outage 
Haddam  Neck  was  restarted  in  July  1990 
but  did  not  reach  100%  power  until 
September  1990,  and  has  operated 
essentially  continuously  since  then,  a 
total  of  9  months.  By  October  19, 1991, 
the  Haddam  Neck  Plant  will  have 
operated  13  months  and  will  be  ready 
for  refueling.  However,  the  2  year  Type 
B  and  C  test  periods  end  before  the  next 
refueling  on  various  dates  beginning 
August  31, 1991. 

m    . 

By  letter  dated  July  10, 1991,  CYAPCO 
requested  a  schedular  exemption  from 
the  regulatory  requirements  cited  in 
section  II  above.  In  this  section,  the  staff 
has  evaluated  the  Type  B  and  C  tests. 
The  acceptability  of  ^e  exemption 
requests  for  each  item  is  addressed 
below.  More  details  are  contained  in  the 
NRC  staffs  related  Safety  Evaluation 
issued  concurrent  with  this  exemption. 

Section  III.D.2.(a)  and  III.D.3 

As  indicated  above  the  intent  of 
appendix  J  is  that  isolation  valves  and 
the  associated  penetrations  be  tested 
during  each  refueling  outage  not  to 
exceed  24  months.  Haddam  Neck  is 
presently  scheduled  to  conduct  a 
refueling  outage  on  or  before  October 
19, 1991.  The  exemptions  would  allow 
the  local  leak  rate  tests  (Type  B  and  C] 
to  be  postponed  until  that  refueling 
outage.  Such  an  extension  of 
approximately  4  months  is  desirable  in 
order  to  prevent  a  midcycle  shutdown. 

CYAPCO  has  taken  aggressive 
actions  to  improve  the  Type  C  leakages. 
These  efforts  have  included: 

(1)  Improving  test  procedures  and 
methods, 

(2]  Making  modifications  to 
penetrations  of  poor  performerat' 

(3]  Making  modifications  to  the 
Service  Water  System  to  limit  silt, 

(4]  Conducting  supplemental  Type  C 
tests,  and 

(5]  Pursuing  an  enhanced  testing  and 
maintenance  program  to  identify,  test, 
repair  and  reduce  containment  leakage. 


The  NRC  staff  has  reviewed  these 
actions  and  agrees  these  actions  should 
reduce  leakage  from  historically  poor 
penetrations  and  provide  CYAPCO  a 
method  to  detect  and  focus  its  attention 
on  future  bad  performers.  For  example 
during  the  next  outage,  CYAPCO  is 
modifying  several  penetrations  to  allow 
Type  C  test  with  air  rather  than  water. 
This  will  resolve  a  long  term  open  issue 
at  the  plant. 

During  the  last  refueling  outage  an 
unexpected  decision  to  remove  the 
thermal  shield  and  fuel  pin  failures 
extended  the  outage  several  months. 
During  this  time  of  approximately  11 
months,  plant  components  were  not 
exposed  to  the  normal  operating 
temperatures,  pressure  and  radiation 
conditions.  The  time  interval  of  24 
months,  specified  in  appendix  J,  was 
based,  in  part,  on  the  expected 
degradation  of  components  exposed  to 
the  environment  resulting  from  a  full  24 
months  of  normal  plant  operation.  The 
total  exposure  time  for  the  containment 
penetration  to  normal  plant  operating 
environment  will  be  only  about  13 
months. 

The  24-month  interval  requirement  for 
Type  B  and  C  penetrations  is  intended 
to  be  often  enough  to  prevent  significant 
deterioration  from  occurring  and  long 
enough  to  permit  the  local  leak  rate  tests 
(LLRTs]  to  be  performed  during  plant 
outages.  In  addition  leak  testing  of  the 
penetrations  during  plant  shutdown  is 
preferable  because  of  the  lower 
radiation  exposures  to  plant  personnel. 
Moreover,  some  penetrations,  because 
of  their  intended  functions,  cannot  be 
tested  at  power  operation.  For 
penetrations  that  cannot  be  tested 
during  power  operation  or  those  that  if 
tested  during  plant  operation  would 
cause  a  degradation  in  the  plant's 
overall  safety  (e.g.,  the  closing  of  a 
redundant  line  in  a  safety  system],  the 
increase  in  confidence  of  containment 
integrity  following  a  successful  test  is 
not  significant  enough  to  justify  a  plant 
shutdown  specifically  to  perform  the 
LLRTs  within  the  24-month  time  period, 
especially  in  light  of  the  above 
discussions. 

IV 

Pursuant  to  10  CFR  50.12(a)(2](v],  the 
Commission  will  not  consider  granting  a 
schedular  exemption  unless  the  licensee 
has  made  good  faith  efforts  to  comply 
with  the  regulation.  The  NRC  staff 
believes  that  CYAPCO  has  taken 
prudent  steps  to  improve  the 
containment  integrity  and  if  not  for  the 
extended  refueling  outage  would  have 
complied  with  appendix  J. 


4aM8 
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Based  on  our  ev^uation,  the  NRC 
staff  has  conciuded  CYAPCO  has  made 
a  good  faith  effort  to  comply  with  the 
requirements  of  apipendix  ]  and  that  the 
special  drcuinstanices  as  described  in  10 
CFR  5ai2(a){2)(v)  exist  in  that  the 
exemptions  would  provide  only 
temporary  rehef  from  the  applicable 
regulations.  There|ore,  the  staff  has 
determined  that  th^  schedular 
exemptions  from  ip  CFR  part  50, 
appendix  ]  should  be  granted. 

Accordingly,  thei  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  the  exempti<  n  is  authorized  by 
law,  will  not  endai  iger  Ufe  or  property  or 
the  common  defen  le  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Con  mission  hereby 
approves  the  folloi  «ng  exemption 
request. 

A  temporary  ex«  mption  is  granted 
from  the  requirements  of  sections 
IIl.D.2.(a]  and  ni.D|3,  which  require  a 
local  leak  rate  test  be  conducted  at 
intervals  not  greater  than  24  months.  For 
good  cause  shown]  these  exemptions 
extend  that  interval  by  approximately  4 
months  from  Augu«t  31, 1991  to 
December  31. 1991{ 

Pursuant  to  10  CFR  51J32,  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the  quality  of 
the  human  envirorfnent  (56  FR  42639). 

These  exemptioi^  are  effective  upon 
issuance. 

Dated  at  Rockville 
of  August  1901. 

For  the  Nuclear  Regulatory 
Stev«B  A.  Varga, 
Director.  Division 

Office  of  Nuclear  Reactor  ReguJatioit 
[FR  Doc  91-21271 
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Maryland  thia  28th  day 
ConunissioR. 

oftleactor  Projects — ////. 
1«i  Ktor  Regulation. 
Piled  ^-*-9r;  8:45  am] 


[Docket  Nee.  5»-2SI  i  and  50-260] 

Tennessee  Valley  Authorfty;  Browns 
Ferry  Nuclear  Plant,  Units  1  and  3; 
Partial  Wlttidrawal  of  an  Amendment 
Request  to  Facing  Operating  License 

The  U.S.  Nuclea  '  Regulatory 
Commission  (NRC  has  approved  the 
withdrawal  of  a  p(  rtion  of  a  Technical 
Specification  (TS)  amendment  request 
by  the  Tennessee  Valley  Authority 
(TVA  or  the  licensee)  for  an  amendment 
to  Facility  Operat^  License  Nos.  DPR- 
33  and  DPR-68,  is^ed  to  the  Browna 
Ferry  Nuclear  IHai|t  Units  1  and  3, 
respectively.  The  plant  is  located  in 
Limestone  Countyt  Alabama.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  o^  September  26, 1968 
(53  FR  37378). 


The  items  being  withdrawn  were 
originally  included  in  amendment 
requests  dated  August  2, 1988  and  July 
13, 1989.  The  licensee  proposed  to 
update  and  correct  Table  3.7.A, 
"Primary  Containment  Isolation  Valves" 
to  reflect  changes  due  to  plant 
modiHcations  and  the  appendix  )  (10 
CFR  part  50)  program.  By  letter  dated 
June  27, 1901,  the  licensee  has 
withdrawn  these  items  from  the  original 
amendment  request. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendments  dated  August  2. 1988  and 
July  13, 1989.  (2)  the  stafTs  letter 
forwarding  Amendment  193  for  Facihty 
Operating  License  Number  DPR-52 
dated  March  22. 1991  and,  (3)  the 
licensee's  letter  dated  June  27, 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commisaion's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the 
Athens  Public  Library.  South  Street 
Athens.  Alabama  35611. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  August.  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thiefiy  M.  Rom, 

Project  Manager.  Project  Directorate  II-4, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-21272  Filed  9-4-01;  8:45  am] 
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OFFICE  OF  SCKNCE  AND 
TECHNOLOGY  POUCY 

President's  Cound  of  Advisors  on 
Science  and  Tedmotogy  (PCAST); 
Meeting 

The  President's  Council  of  Advisors 
on  Science  and  Technology  will  meet  on 
September  12-13, 1991.  The  meeting  will 
begin  at  9  a.m.  in  the  Conference  Room, 
Council  on  Environmental  Quality.  722 
Jackson  Place,  NW,  Washington,  DC. 
The  meeting  will  conclude  at 
approximately  4  p.m.  on  Friday, 
September  13. 

The  purpose  of  die  Council  is  to 
advise  the  President  on  matters 
involving  scieru;e  and  technology. 

Proposed  Agenda: 

1.  Brieffng  of  the  Council  on  the 
current  activities  of  the  Office  of 
Science  and  Technology  Policy  and  of 
the  private  sector. 

2.  Briefing  of  the  Council  on  current 
federal  activities  and  policies  in  science 
and  technology. 

3.  Discussion  of  progress  of  working 
group  panels. 

Portions  of  tiw  September  12-13 
sessions  will  be  closed  to  the  public. 


The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  materials  that  are 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  wilt 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b(c)(l). 
(2),  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  discussion 
of  information  of  a  personal  nature. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  pubHc, 
pursuant  to  5  U.S.C  552b(C)(6). 

Because  of  the  security  requirements, 
persons  wishing  to  attend  the  open 
portion  of  the  meeting  should  contact 
Ms.  Ann  Bamett  (202)  395-5101,  prior  to 
3  p.m.  on  September  11, 1991.  Ms. 
Bamett  is  available  to  provide  specific 
information  regarding  time,  place,  and 
agenda. 

Dated:  August  26, 1991. 
Damar  W.  Hawkins, 

Executive  Assistant,  Office  of  Science  and 
Technology  Policy. 
[FR  Doc.  91-21248  Filed  9-4-«l;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Determination  of  Ouarterfy  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Anruiity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.a  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  of  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1, 1991,  shall  be  at 
the  rate  of  26 '>^  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1, 1991.  37 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3321(c)  of  the 
Railroad  Retn^ment  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
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Account  and  63  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221  (c)  plus  100  percent  of  the  taxes 
collected  under  section  3221(d)  of  the 
Railroad  Retirement  Tax  Act  shaUbe 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  August  26, 1991. 

By  Authority  of  the  Board. 
Bestake  Esanki, 
Secretary  to  the  Board. 
(FR  Doc  91-21276  Filed  9-4-91: 8:46  am] 
MUMa  COOC  7tOS-01^ 


SECURITtES  AND  EXCHANGE 
COMMISSION 

[RtiMM  No.  34-2962«rni«Jlb«.  AnMi-M- 
19;  SR-CBOE-88-1S;  SR-NYSE-8e-20;  8R- 
PSE-S6-15;  and  SR-Pttlx-«8-21] 

SeH-Regulatory  OrganiziAiont; 
American  Stock  Exchange,  Inc^ 
Chicago  Board  Options  Exchange, 
inc.;  New  York  Stock  Exchange,  Ine^ 
Pacific  Stock  Exchange,  Inc.;  and 
Philadelphia  Stock  Exchange,  Inc; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  Options  Ellgit>inty 
Citteria 

August  29. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  »  thereunder, 
the  American  ("Amex'^,  New  York 
("NYSE").  Pacific  ("PSE^.  and 
Philadelphia  ("Phbc")  Stock  Exchanges, 
and  the  Chicago  Board  Options 
Exchange  ("CBOE")  (collectively,  the 
"Exchanges")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  proposed  amendments 
to  their  rules  governing  the  selection, 
and  continuing  eligibility,  of  securities 
underlying  exchange-traded  options. 

The  proposed  amendments  relate  to 
the  non-default,  net  income,  number  of 
shareholders,  and  market  price  per 
share  criteria  as  applied  to  underlying 
securities.  In  addition,  the  rule  changes 
would  alter  the  Exchanges'  definition  of 
the  terms  "security"  and  "share."  The 
amended  rules  would  ease  the 
standards  relating  to  the  selection,  and 
continuing  eligibility,  of  underlying 
stocks,  thereby  increasing  the  number  of 
securities  eligible  for  options  trading. 

Notice  of  the  proposed  rule  changes, 
together  with  their  terms  of  substance, 
was  given  by  the  issuance  of  Securities 
Exchange  Act  Release  Nos.  23417  (July 
11, 1966),  51  FR  26064  (File  No.  SR- 
Amex-W-ig)  and  23597  (September  5. 
1986).  51  FR  32988  (File  Nos.  SR-CBOE- 


86-15.  »l-NYSB-«6-2a  SR-PSE-86-15 
and  SR-Phlx-«6-21  .■  No  comments 
were  received  by  the  Commission 
regarding  the  proposed  rule  changes. 

After  the  October  1987  market  break, 
the  Commission  approved  the  portion  of 
the  Exchanges'  proposals  relating  to 
stock  price  maintenance  standards.* 
Specifically,  the  maintenance  standards 
were  amended  so  that  a  security  would 
continue  to  remain  eligible  for  options 
trading  unless  its  market  price  per  share 
closed  below  $5  on  the  majority  of 
business  days  during  any  six-month 
period  (at  that  time,  the  maintenance 
\  standard  was  $8).* 

jl.  The  Proposed  Rule  Changes 

Currently,  the  Exclumges  operate 
under  uniform  rules  wHich  require  that 
\an  underlying  equity  security  meet 
Certain  minimum  guidelraes  for  options 
trading  ("initial  listing  standards")  and 
certCMn  maintenance  standards 
("maintenance  standards")  in  order  for 
the  underlying  security  to  continue  to  be 
eligible  foroptiotis  trading. 

The  Extihanges  propose  uniform 
modifications  of  their  initial  listing  and 
maintenance  standards  as  follows: 

(1)  Non-default:  The  Exchanges 
propose  to  delete  from  their  rules  the 
non-default  criterion,  which  presently 
provides  that  an  issuer  and  its 
significant  subsidiaries  must  not  have 
defaulted  in  the  payment  of  any 
dividend  or  sinking  fund  installment  on 
preferred  stock,  or  in  the  payment  of  any 


■  IS  U.S.C  78(b)(1)  (1086). 
*  17  CFR  240.19B-4  (ISN). 


*  The  NYSE  filed  two  amendmenU  lo  iti  propoeal 

on  )anuar>  26, 1990  and  January  21, 1991.  The  ftnt 
amendment  conforms  the  portion  of  the  proposal 
regarding  the  initial  market  price  per  share  standard 
to  that  contained  in  the  other  Bxchansea'  propoaal*. 
The  aecond  amendment  conforms  the  portion  of  the 
proposal  regarding  the  minimum  price  per  share  for 
opening  additional  series  of  options  contracts  lo 
that  cotttained  tn  the  other  Exchange's  proposal*. 
The  CBOE  filed  two  amendments  to  its  proposal  on 
)uly  14. 1986,  and  February  5. 199a  These 
amendments  remove  from  the  CBOE's  proposal 
references  to  securities  designated  as  Tier  1 
National  Market  System  Mcuritie*,  a  security 
classification  that  no  loiigar  «xlstt.  TheM 
amendments  malie  aN  of  the  piapoaais  identical.  In 
addition,  becauae  they  are  minor  in  nature  and  only 
serve  to  conform  the  CBOE's  and  NYSE's  proposals 
witii  the  other  exchanges'  proposals,  the 
Commission  ha*  approved  them  widtout  separalely 
pubhshing  them  for  oommenL  In  this  regard.  th« 
Commission  note*  that  in  1986  the  Exchanges' 
original  proposals  were  noticed  and  subject  to  the 
full  21 -day  comment  period. 

*  The  Exchange*  asked  that  the  Commission 
approve  the  stock  price  maintenance  standard* 
because,  due  to  the  decline  in  prices  of  many  *tocks 
during  the  October  1987  market  break,  a  number  of 
issues  became  subject  to  delisting  under  the  then 
current  options  listing  maintenance  standards.  Se« 
letter  from  Craig  R.  Caiberry.  Director.  Option* 
Compliance,  PSE  to  Howard  Kramer,  A««i*tanl 
Director,  Division  of  Market  Regulation, 
Commission,  dated  April  13, 1968. 

*  See  Securitie*  Exchange  Act  Release  No.  29M1 
(August  3.  ISaS).  S9  FK  28874. 


principal,  interest  or  sinking  fund 
installment  on  any  Indebtedness  for 
borrowed  money,  or  in  the  payment  of 
rentals  under  long  term  leases,  during 
the  preceding  12  months. 

(2)  Net  Income:  The  Exchanges 
propose  to  delete  from  the  initial  listing 
and  maintenance  standards  the 
requirement  that  an  issuer  and  its 
significant  subsidiaries  have  an 
aggregate  net  Income  of  at  least  $1 
million  during  the  preceding  eight 
quarters. 

(3)  Shareholders:  The  Exchanges 
propose  to  reduce  the  number  of  holders 
of  an  imderlying  security  required  for 
initial  listing  from  6,(X)0  to  2,00a  The 
Exchanges  also  propose  to  reduce  the 
mainteiiance  standard  for  the  number  of 
holdei^^f  an  underlying  security  from 
5.400  to  1,600.  These  modifications 
reflect,  \n  part  the  difficulty  the 
Exchanges  have  in  ascertaining  the 
number  of  beneficial  holders  of  an 
underlying  security,  due  to  the  practice 
of  holding  securities  in  "street"  or 
nominee  name.* 

(4)  Market  Price:  The  Exchanges 
propose  that  the  initial  listing  standard 
regarding  market  price  per  share  of  the 
imderlying  security  be  lowered  from  $10 
each  day  diulng  the  three  calendar 
months  preceding  its  selection  to  $7.60 
for  the  ma}ority  for  days  during  the 
same  period.* 

(5)  DefiMtions:  The  Exchanges 
propose  to  redefine  the  words  "security** 
and  "share"  as  they  appear  in  the  initial 
listing  and  maintenance  rules,  and  to 
substitute  the  word  "security"  for  the 
word  "stock"  where  appropriate."  These 


*  "Street  oame'  i*  used  to  describe  Umim 
•ecuritie*  held  in  the  name  of  a  broker  or  another 
nominee  instead  of  a  customer.  Holding  secuhbes  in 
"street  name"  facilitates  more  eflicieni  transfer  of 
the  shares  upon  resale. 

*  The  Commission  aitderstand*  that  the  standard 
would  work  a*  follows.  To  m*»i  the  market  price 
per  share  criteria,  a  security  must  cioee  at  or  above 
$7.50  per  share  on  a  majority  of  busmess  days 
duriitg  the  three  calendar  months  preceding  the 
month  ooBlaining  the  ■•tactiaB  date  (the  dale  on 
which  the  Canniaaian  recetvoa  a  bating  cettificata 
pursuant  lo  sactioo  12(d)  of  the  Act),  aa  wvU  ••  tha 
majority  of  baaliies*  days  prior  to  lb*  aalactlon  dat* 
in  the  month  that  conUIn*  the  **lactiosi  date.  For 
example,  if  an  exchange  ariahlng  lo  H*t  an  option  oa 
a  aacurlty  setact*  tha  option  on  |uly  11  than  Iht 
security  most  have  cloaad  at  or  above  17 JO  per 
share  lor  a  majority  of  basin***  day*  tn  April  May, 
)iina.  and  up  to  July  16.  the  aelactioa  dale. 

*  The  NY  SB'S  propoeal.  in  contrast  lo  the  other 
exchanges'  propoeal*,  u*e*  "slock'  instead  of 
"security."  Tha  NYSE's  propoaad  daflnitiona  of 
"stock.*  however,  i*  the  same  as  the  other 
•xchanga*'  propoaad  deflnitioo  of  "aacurlty"  and 
ha*  no  MibaUntlve  effect  n  the  NYSE'*  prapo*al 
that  would  make  It  differ  from  the  other  exdtangaa* 

^^jiroposal*. 
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modincations  are  ir  tended  to  enable  the 
initial  listing  and  mi  lintenance  rules  to 
authorize  the  Excha  [iges  to  propose  to 
list  options  on  suita  )le  securities  other 
than  common  stock,  * 

Under  the  propos  lis,  the  Exchange 
will  retain  the  stanqard  that  an  issuer  be 
in  compliance  with  all  applicable 
requirements  of  the  Act  as  well  as 
trading  volume  and  float  criteria.'" 
Issuers  of  underiyin ;  securities  on  which 
options  are  traded  r  lust,  among  other 
things,  continue  to  c  omply  with  the 
requirements  of  sec  ions  13  and  14  of  the 
Act  concerning  peri  )dic  reports  and 
other  reptots. 


II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sedtion  8  and  the  rules 
and  regulations  theieunder. 

When  options  trading  commenced  in 
1973,  the  Commissian  believed  it  was 
necessary  for  the  securities  underlying 
options  to  meet  certain  minimum 
standards  regarding  both  the  quality  of 
the  issuer  and  the  quality  of  the  market 
for  a  particular  security.  These 


standards  were  imi 
those  issuers  upon 
options  were  to  be 


3sed  to  ensure  that 
/hose  securities 
raded  were  widely- 


held,  Hnancially  soiind  companies 
whose  shares  had  trading  volume  and 
float  substantial  enough  so  as  not  to  be 
readily  susceptible  to  manipulation.  At 
that  time,  the  Comifission  determined 
that  the  imposition  of  these  standards 
was  reasonable  in  view  of  the  pilot 
nature  of  options  tr  iding  and  the  limited 
experience  of  inves  ors  with  options 
trading.  In  view  of  I  he  fact  that 
standardized  optioi  is  are  no  longer  a 
pilot  program  and  p  ublic  customers  over 
the  past  18  years  hi  ve  become 
increasingly  familis  r  with  the  various 
options  products  ar  d  strategies,  the 
Commission  believus  it  would  be 
consistent  with  the  Act  to  approve  the 


*  Specifically,  the  Exd  anget  propote  that  tha 
word  "aecuhty"  be  defin  k)  to  mean  any  equity 
security,  ai  deruied  in  Riile  3all-l  under  the  Act, 
which  ia  appropriate  for  bption*  trading.  The  word 
"iharet"  >hall  mean  the  (init  of  trading  of  (uch 
security.  As  discussed  infra  at  note  11  and 
accompanying  text  however.  Commission  approval 
of  the  current  Exchange  proposals  does  not 
eliminate  the  requiremeat  that  the  Exchanges 
submit  rule  Tilings  pursutnt  lo  Section  19(b)  of  the 
Act  when  they  desire  to  list  a  new  options  product 
other  than  an  option  on  «  common  stock. 

'"  In  particular,  the  initial  and  maintenance 
standards  for  trading  volume  remain,  respectively, 
at  2.4Oa00O  shares  and  1,800.000  shares  traded  over 
the  preceding  twelve  moplhs.  The  initial  and 
mamtenance  public  float  standards  also  remain  at 
7XXn,000  and  6.300.000  skares,  respectively. 


Exchanges'  proposals  to  relax  some  of 
the  options  eligibility  and  maintenance 
standards. 

With  regard  to  proposals  to  lower  the 
quality  of  issuer  standards  with  respect 
to  the  non-default  and  net  income 
criteria,  the  Commission  believes 
investors  and  the  public  interest  will  not 
be  harmed  because  the  eligibility 
criteria  still  will  require  that  issuers 
comply  with  Commission  reporting 
requirements.  Accordingly,  the 
Commission  believes  the  amount  of 
information  available  in  the  marketplace 
concerning  the  financial  health  of  any 
particular  issuer  would  provide 
investors  with  sufficient  information 
concerning  any  possible  risks  associated 
with  trading  options  on  that  particular 
issuer's  security. 

The  Commission  also  believes,  for 
several  reasons,  that  relaxing  some  of 
the  quality  of  market  standards  (i.e., 
number  of  shareholders  and  market 
price)  will  not  result  in  increased 
opportunities  for  intermarket 
manipulation  and  abuse.  First,  because 
several  of  the  standards  are  left 
unchanged  [i.e.,  public  float  and  trading 
volume],  only  actively  traded  seciuities 
with  a  large  public  float  will  be 
available  for  options  trading.  Second, 
the  reduced  standards  are  not  so  low  as 
to  permit  options  on  illiquid  or  low- 
priced  stocks.  Specifically,  reducing  the 
required  number  of  shareholders  &om 
6.000  to  2,000  still  ensures  that  only 
stocks  with  a  sufficiently  wide 
shareholder  base  for  a  liquid  trading 
market  can  have  options  overlying  them. 
As  to  lowering  the  minimum  price 
standard  from  $10  to  $7.50,  options  still 
will  not  be  permitted  to  be  Usted  on 
stocks  so  low  in  price  that  they  present 
special  manipulation  concerns. 

The  Commission  believes  the  lower 
eligibility  criteria  will  be  beneficial  to 
the  marketplace.  The  easing  of  the 
Exchanges'  initial  and  continuing 
standards  for  the  eligibility  of  securities 
underlying  options  contracts  will 
increase  the  number  of  eligible 
secLunties  for  options  trading.  This  will 
allow  market  participants  to  hedge 
against  price  fluctuations  on  a  wider 
range  of  securities.  Options  trading 
provides  investors  with  a  vehicle  to 
transfer  and  hedge  against  risk  and 
thereby  facilitates  the  efficient 
allocation  of  risk  among  investors. 

Finally,  the  Commission  believes  that 
the  Exchanges'  new  definitions  of 
"security"  and  "share."  which  track  the 
definition  of  equity  security  in  Rule 
3all-l  under  the  Act  are  consistent 
with  the  Act  The  Commission  believes 
that  the  new  definitions  ultimately  may 
provide  a  wider  range  of  equity 


securities  for  which  market  participants 
may  use  options  to  hedge  against  future 
price  fluctuations." 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  and,  in  particular,  the 
requirements  of  section  6.** 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*'  that  the 
proposed  rule  changes  (File  Nos.  SR- 
Amex-86-19;  SR-CBOE-86-15;  SR- 
NYSE-86-20:  SR-PSE-86-15;  SR-Phlx- 
86-21)  be  and  hereby  are  approved. 
Such  approval  is  elective  on  October 
21. 1991. 

By  the  Commission. 
Margarat  H.  McFariond, 
Deputy  Secretary. 
[FR  Doc  91-21283  Filed  9-4-81;  8:45  am] 

MLUNQ  CODE  WIO-OI-H 


(RaiMM  No.  34-29627;  Fit*  No.  SR-QSCC- 
91-03] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Proposed  Rule 
Change  Relating  to  ttie  Establishment 
of  a  New  Information  Rekf  for 
Comparison  Purposes 

August  29. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934.  ("Act") 
15  U.S.C.  78s(b).  notice  is  hereby  given 
that  on  July  23, 1991,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I.  II.  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would  add 
.«|deld  to  GSCC's  trade  data  format 
allowing  submitting  members  to  enter 


"The Commission,  however.  t)clleves  that  the 
Exchanges  must  file  separate  rule  changes  pursuant 
to  Section  19(b)  of  the  Act  for  options  on  securities 
other  than  common  stock.  The  present  proposals 
only  enable  the  Exchanges  to  establish  options 
contracts  on  these  securities.  Additional 
Commission  approval  is  required  for  the  listing  of 
options  on  these  securities.  For  example,  the 
Commission  t>elieves  that  additional  Commission 
approval  is  required  for  options  contracts  overlying 
shares  of  mutual  funds. 

•»15U.S.C78f(l9e2). 

"  IS  U.S.C  7a*(b)(2)  (1SS2). 
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tlie  name  of  a  non-member  executing 
firm.  GSCC  would  use  this  Held  to 
compare  trades. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
section  (A).  (B).  and  [Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  GSCC  is  planning  to  implement  a 
non-member,  "executing  firm" 
information  field  as  an  enhancement  to 
its  comparison  service.  GSCC  believes 
that  such  feature  would  assist  members 
in  comparing  trades,  by  identifying  the 
executing  party  to  the  t<ade.  This  in  turn 
would  bolster  reconciliation  of 
unmatched  trade  data,  and  would 
provide  the  benefits  of  GSCC's 
comparison  process  to  a  broader  range 
of  trades. 

The  proposalprovides  that  trade  data 
could  be  submitted  to  GSCC  by  a 
member  (the  "submitting  member")  on 
behalf  of  a  non-member  firm  (the 
"executing  firm")  that  it  clears  for 
through  the  addition  to  the  comparison 
system  of  two  new  fields:  (1)  Executing 
party  associated  with  the  member,  and 
(2)  executing  party  associated  with  the 
contraparty  member.  Upon 
implementation  of  this  proposal  as  a 
general  matter,  comparison  would  occur 
only  if  the  information  regarding  the 
identities  of  each  of  the  executing  firms 
to  a  trade  and  their  submitting  members 
all  matches;  there  would  be,  however, 
the  following  qualifications  to  this 
principle. 

(a)  If  an  executing  fum  field  is  blank 
upon  submission  of  data  on  a  side  of  a 
trade.  GSCC  would  presume  that  there 
is  ho  executing  firm  on  that  side  of  the 
trade. 

(b)  If  a  contra-party  submitting 
member  field  is  blank  upon  submission 
but  the  contraparty  executing  firm  is 
provided,  and  a  member  has  provided 
notice  to  GSCC  that  it  wishes  to  be 
deemed  the  contraparty  submitting 
member  on  trades  involving  such 
executing  firm,  GSCC  may  presume  that 


such  member  is  the  contraparty 
submitting  member. 

(c)  If  trade  data  does  not  compare  due 
to  unmatched  executing  firm 
information,  GSCC  may  compare  the 
trade  based  on  a  match  between  the  two 
submitting  members. 

(d)  GSCC  would  offer  a  new  service 
pursuant  to  which  it  would  maintain  a 
"translation  table"  unique  to  each 
member  (whether  submitting  on  behalf 
of  an  executing  firm  or  not)  and  would, 
if  requested,  translate  the  member's 
internal  contra  participant  identifiers  to 
a  valid  GSCC  member  identifying 
number.  This  would  be  of  assistance  to 
GSCC  members  that,  for  operational 
reasons,  have  more  than  one  contra 
trading  account  set  up  for  a  given 
member. 

(e)  Pursuant  to  another  new  service  to 
be  o^ered  by  GSCC  if  a  side  submitted 
by  a  member  (whether  submitting  on 
behalf  of  an  executing  firm  or  not) 
against  another  member  does  not 
compare  as  submitted,  but  the  matching 
side  is  submitted  by  a  third  member  that 
is  affiliated  with  the  second  member. 
GSCC  may  compare  the  trade  as  if  the 
first  member  had  submitted  the  trade 
against  the  third  member. 

If  a  submitting  member  is  a  netting 
member,  a  netting  eligible  trade  that  it 
has  submitted  on  behalf  of  an  executing 
firm  would  be  included  in  the  net,  and 
the  submitting  member  would  be 
obligated  to  GSCC  as  regards  such  trade 
to  the  same  degree  as  if  it  itself  had 
executed  such  trade.  Therefore,  such 
trade  would  be  considered  for  purposes 
of  calculating  the  submitting  member's 
matk  and  margin  requirements. 
Notwithstanding  the  above,  an  eligible 
trade  submitted  by  a  submitting  member 
of  behalf  of  an  executing  firm  would  not 
be  included  in  the  net  if  the  submitting 
member  has  informed  GSCC  in  writing, 
in  a  form  and  manner  satisfactory  to 
GSCC.  that  it  does  not  wish,  because  of 
the  type  of  relationship  that  it  has  with 
the  executing  firm,  {i.e.,  it  does  not 
normally  guarantee  setdement  of  such 
firm's  trades)  to  have  the  trades 
executed  by  such  firm  be  netted  and 
novated  by  GSCC  Moreover,  if,  as 
described  above,  trade  data  submitted 
by  a  member  that  does  not  contain 
matching  executing  broker  information 
is  compared  by  GSCC  based  on  a  match 
of  the  submitting  members'  data,  the 
trade  would  not  go  into  the  net  if  one  of 
such  members  has  provided  notice  to 
GSCC,  in  a  form  and  manner 
satisfactory  to  GSCC,  that  the  executing 
firm  on  whose  behalf  it  submitted  is  a 
firm  whose  trades  it  does  not  wish  to 
have  netted  and  novated  by  GSCC 


A  submitting  member  would  be  billed 
for  all  activity  submitted  on  behalf  of  an 
executing  firm. 

GSCC  notes  that  these  proposed  rules 
changes  would  not  result  in  its 
interacting  directly  with  non  members. 
Thus,  there  would  continue  to  be  no 
direct  submission  of  trade  data  to  GSCC 
by  non  members.  Also,  comparison 
output  still  would  not  be  provided  by 
GSCC  directly  to  non  members. 
Moreover,  comparisons  generated  by 
GSCC  woidd  not  address  the  nature  of 
the  relationship  [e^.,  principal/agent) 
between  an  executing  firm  and  Its 
submitting  member. 

(2)  The  proposed  rule  change  would 
assist  members  in  comparing  trades,  by 
identifying  the  executing  party  to  the 
trade;  this  in  turn  would  bolster 
reconciliation  of  unmatched  trade  data. 
In  general,  the  proposed  rule  change 
would  provide  the  benefits  of  GSCCs 
comparison  process  to  a  broader  range 
of  trades.  Thus,  they  are  consistent  with 
the  requirements  of  the  Act.  and,  in 
particular,  sections  17A(b)(3)(A}  and 
17A(b)(3)(F). 

B.  Self-Regulatory  Oiganixation's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  would  have  an  impact  on. 
or  impose  a  burden  on.  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  would  be  notified  of 
the  rule  filing,  and  comments  would  be 
solicited,  by  an  Important  Notice.  GSCC 
would  notify  the  Commission  of  any 
written  comments  received  by  GSCC 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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rV.  Solicitation  of  Comments 

Interested  persona  are  invited  to 
subnut  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  writjlen  submissions 
should  file  six  copied  thereof  with  the 
Secretary,  Securitie^  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  cl^nge  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  betweeii  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  frop  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  Nfwl  Washington.  DC 
20549.  Copies  of  sucn  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  <jf  GSCC.  All 
submissions  should  refer  to  File  No.  SR- 
GSCC-91-03  and  shpuld  be  submitted 
by  September  26. 19§1. 

For  the  Commission,]  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  I 

Margaret  H.  McFariaii|, 
Deputy  Secretary. 
[FR  Doc.  91-21284  Filejl  9-4-«l;  8:45  am) 
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[Retease  No.  34-29630 ;  FN*  No.  SR-NASD- 
91-161 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Ordef  Approving 
Proposed  Rule  Ctiange  Relating  to  ttie 
Suspension  and  Cancellation  of  an 
Associated  Person's  Registration  as  a 
Result  of  Failure  T^  Pay  Dues,  Fees,  or 
Assessments  Ctiarped  by  ttte 
Association 

August  29. 1991. 

The  National  Assbciation  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  on  April  4. 1991,'  a 
proposed  rule  chanie  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  19*4  ("Act")  •  and  Rule, 
19b-4  thereunder.*  The  proposal 


'  On  July  IZ 1991.  the  ^ASD  filed  Amendment 
Na  1  to  the  propoied  rul#  change,  in  responte  to  a 
request  of  the  Commis8i(]n  itaff.  Amendment  No.  1 
clahiie*  the  language  of  fie  proposed  amendment 

*  IS  U.S.C  78a<b)(l)  (1^). 

*  17  CFR  24ai9b-«  (igtO). 


amends  Article  VI.  sections  3  and  4  of 
the  NASD  By-Laws  *  in  order  to  provide 
for  the  suspension  or  cancellation  of  the 
registration  of  an  associated  person  in 
the  event  that  person  fails  to  pay  fees, 
dues  or  assessments  charged  by  the 
Association.  The  NASD  has  stated  that 
the  primary  rationale  for  the  proposed 
rule  is  to  encourage  associated  persons 
to  pay  fees,  dues  and  assessments  in 
connection  with  the  NASD's  arbitration 
process. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  29451,  July  17, 
1991)  and  by  publication  in  the  Federal 
RegUter  (56  FR  34080,  July  25. 1991).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

Pursuant  to  Article  VI.  section  1  of  the 
NASD  By-Laws,*  the  Board  of 
Governors  has  the  authority  to  charge 
fees,  dues  and  assessments  to  members, 
issuers,  and  persons  using  the  facilities 
and  systems  operated  or  controlled  by 
the  NASD.  Many  of  these  fees  are 
described  in  Schedule  A  of  the  By- 
Laws  *  and  include  such  things  as 
examination  fees,  annual  assessments, 
and  filing  fees.  Article  VI,  section  3  of 
the  By-Laws  presently  authorizes  the 
NASD,  to  suspend  or  cancel  the 
membership  of  any  member  firm  which 
fails  to  pay  fees,  dues,  assessments  or 
other  charges,  after  providing  15  days 
written  notice  in  accordance  with  the 
NASD's  Code  of  Procedure.^  For 
example,  failure  to  pay  NASD 
arbitration  forum  fees  could  result  in  the 
suspension  or  cancellation  of  a  firm's 
membership.  Section  3,  however,  does 
not  apply  to  associated  persons  who  fail 
to  pay  fees,  dues,  or  assessments. 
Although  Article  V,  section  2  of  the 
Rules  of  Fair  Practice  *  authorizes  the 
NASD,  after  providing  7  days  written 
notice,  to  revoke  the  registration  of  an 
associated  person  who  has  failed  to  pay 
any  fine  or  cost  imposed  in  connection 
with  disciplinary  proceedings  or 
proceedings  conducted  under  the  Code 
of  Procedure,  no  provision  of  the 
NASD's  By-Laws,  Rules  of  Fair  Practice. 
Code  of  Arbitration  Procedure,  or  Code 
of  Procedure  provides  for  the  suspension 
or  cancellation  of  an  associated  person's 
registration  for  the  failure  to  pay 


arbitration  forum  fees.*  The  NASD  has 
indicated  that  the  number  of  associated 
persons  who  fail  to  pay  forum  fees  is 
increasing. 

Although  the  rule  filing  is  proposed 
primarily  to  allow  the  NASD  to  suspend 
or  cancel  the  registration  of  any 
individual  who  remains  delinquent  in 
the  payment  of  arbitration  forum  fees,  it 
is  sufficiently  broad  to  encompass  other 
instances  in  which  associated  persons 
have  failed  to  submit  fees,  dues, 
assessments  or  other  charges  owed  for 
the  use  of  NASD  systems  or  facilities. 
The  NASD  believes  that  this  proposal  is 
warranted  to  protect  the  integrity  of  the 
arbitration  process  and  the  marketplace, 
and  to  provide  uniformity  in  the 
treatment  of  associated  persons  failing 
to  pay  fees. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
15A(b){6).  15A(b)(7).  and  15A(b)(8)  of 
the  Act '°  and  the  rules  and  regulations 
thereimder.  Pursuant  to  section 
15A(b)(6).  the  proposed  rule  change  will 
assist  in  removing  impediments  to  and 
perfecting  the  mechanism  of  a  free  and 
open  market,  and  in  general,  protect 
investors  and  the  public  Interest. 
Sections  15A(b)(7)  and  15A(b)(8)  require 
that  the  rules  of  a  national  securities 
association  Include  provisions  to  assure 
that  members  and  persons  associated 
with  members  be  appropriately  and 
fairly  disciplined  for  violations  of  any 
provision  of  the  Act.  the  rules  and 
regulations  promulgated  thereunder,  the 
MSRB  Rules,  or  the  Association's  Rules. 
The  proposed  rule  change  will  further 
these  goals  by  conforming  the  treatment 
of  associated  persons  in  arrears  in  the 
payment  of  any  dues,  fees,  or  other 
charges  with  the  existing  standard  of 
treatment  of  associated  persons  who  fail 
to  pay  fines  and  costs  in  connection 
with  disciplinary  and  other  proceedings 
held  pursuant  to  the  Code  of  Procedure. 
The  Commission  believes,  for  the 
reasons  stated  above,  that  the  proposed 
rule  change  satisfies  these  statutory 
requirements. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 


*  NASD  Securities  Dealers  Manual  By-Laws. 
CCH II 1173-1174. 

•Wat  11171. 
•/rf.  at  111751-65. 
'  W.  at  1  3064. 

•  /d  at  1  2302. 


•  On  May  7, 1991.  the  Commission  approved 
section  41(g)  to  the  NASD's  Code  of  Arbitration 
Procedure.  See  Securities  Exchange  Act  Release  N* 
29186  (May  7. 1991).  56  FR  22029  (May  11. 1991).  The 
new  section  provides  that  fees  and  assessments 
Imposed  by  arbitrators  under  sections  43  and  44  of 
the  Code  are  Immediately  payable  upon  receipt  of 
the  award. 

>•  IS  U.&C  780-3  (1988). 
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above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  91-21285  Filed  9-4-91;  8:45  amj 
MLLNtO  COOC  S010-01-M 

[RelMM  Na  34-29626;  File  No.  8R-NYSE- 
•1-7] 

Self-Regulatory  Organizations;  New 
York  Stocl(  Exchange;  Order 
Approving  Proposed  Rirte  Change 
Relating  to  Specialists'  Liquidating 
Transactions 

August  29, 1991. 
I.  Introduction 

On  March  4, 19^1,  the  New  York  Stock 
Exchange  ("NYSE"  or  "Exchange") 
siibmitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-l 
thereunder,*  a  proposed  rule  change  to 
amend  Exchange  Rule  104.10(6)  to 
permit  a  specialist  to  effect  a  liquidating 
transaction  on  a  zero  minus  tick,  in  the 
case  of  a  "long"  position,  or  zero  plus 
tide,  when  covering  a  "short"  position, 
without  Floor  OfHcial  approval.  The 
Exchange  also  proposes  to  amend  this 
Rule  to  set  forth  affirmative  action  that 
specialists  would  be  required  to  take 
subsequent  to  effecting  various  types  of 
Hquidating  transactions.  The  NYSE 
proposes  to  implement  the  proposed  rule 
change  for  a  one  year  period. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  28977  (March 
15. 1991).  56  FR  12290  (March  22. 1991). 
No  comments  were  received  on  the 
proposal. 

n.  Description  of  the  Proposal 

NYSE  Rule  104,  which  is  the  primary 
NYSE  rule  governing  the  activities  of  its 
specialists,  restricts  a  specialist's 
purchases  or  sales  of  his  or  her 
speciality  stock  to  those  dealings  that 
are  reasonably  necessary  to  permit  the 
specialist  to  maintain  a  fair  and  orderly 
market.* 


"  17  CFR  200JO-3(a)(12)  (1990). 
>  18  U.S.C.  76«(b)(l)  (1988). 

*  17  CFR  240.19t>-«  (1960). 

*  bi  general.  •  ipeciallat't  activiUea  ar« 
circumacrit>ed  by  section  11  of  the  Act  |1S  U.S.C. 
78k|  and  the  ruiei  thereunder,  and  by  the  rule*  of 
the  exchange  where  the  ipecialitt  it  registered. 
Commiaaton  Rule  llb-l(al(2),  which  sets  forth  the 
primary  reaponslbllitie*  of  a  specialist,  state*  that  a 
•peciabat'*  coutm  of  dealing*  for  his  or  her  own 


A  specialist's  dealer  responsibilities 
consist  of  "affirmative"  and  "negative' 
obligations,  in  accordance  with  their 
affirmative  obligations,  specialists  are 
obligated  to  trade  for  their  own  accounts 
to  minimize  order  disparities  and 
contribute  to  continuity  and  depth  in  the 
market.  Conversely,  pursuant  to  their 
negative  obligations,  specialists  are 
precluded  from  trading  for  their  own 
accounts  unless  such  dealing  is 
necessary  for  the  maintenance  of  a  fair 
and  orderiy  market.  In  view  of  these 
obligations,  the  price  trend  in  a  security 
should  be  determined  not  by  specialist 
trading,  but  by  the  movements  of  the 
Incoming  orders  that  initiate  the  trades. 
Rule  104.10(6),  which  contains  one  of  the 
specialist's  "negative"  obligations,  sets 
forth  distinct  prohibitions  against 
specialist  trades  on  destabilizing  ticks 
[i.e.,  purchase  on  plus  or  zero  plus  ticks 
end  sales  on  minus  or  zero  minus 
ticks).*  Rule  104.10(8)  provides  that 
transactions  by  a  specialist  to  liquidate 
or  decrease  his  or  her  position  in  a 
specialty  stock  must  be  effected  in  a 
reasonable  and  orderly  manner  in 
relation  to  general  market  conditions, 
the  market  conditions  of  the  particular 
security,  and  the  adequacy  of  the 
specialist's  positions  to  the  needs  of  the 
market.  Rule  104.10(6)  also  provides 
that,  unless  a  specialist  has  Floor 
Official  approval,  he  or  she  should  avoid 
liquidating  all,  or  substantially  all,  of  a 
position  by  selling  stock  at  prices  below 
the  last  different  price  (on  a  direct  plus 
or  zero  plus  tick)  or  by  purchasing  stock 
at  prices  above  the  last  different  price 
(on  a  direct  minus  or  zero  minus  tick), 
unless  the  transaction  is  reasonably 
necessary  in  relation  to  the  specialist's 
overall  position  in  his  or  her  specialty 
stocks.* 


account  must  "assist  in  the  maintenance,  so  far  aa 
practicable,  of  a  fair  and  orderly  market."  17  CFR 
240.11b-l(a)(2).  Rule  llb-l(a)(2)  also  states, 
however,  that  a  specialist  should  restrict  his  or  her 
dealings  so  far  as  practicable  to  those  reasonably 
necessary  to  permit  him  or  her  to  maintain  a  fair 
and  orderly  market. 

*  A  plus  tick  is  a  price  above  the  price  of  the  last 
preceding  sale.  A  zero  plus  tick  is  a  price  equal  to 
th*  laat  sale  if  the  last  preceding  transaction  ala 
different  price  wa«  at  a  lower  price.  Ccnveraely,  a 
minus  tick  is  a  price  below  the  price  of  the  last 
preceding  sale.  A  lero  minus  tick  is  a  price  equal  to 
the  last  sale  If  the  last  preceding  U'ansaction  at  a 
different  price  was  at  a  higher  price. 

•  Rule  104.10(6)  alao  provides  that,  unlesa  a 
specialist  has  Floor  Official  approval,  he  or  sh« 
should  avoid:  failing  to  re-enter  the  market  where 
necessary,  after  effecting  transactions  such  as  those 
described  above:  and  failing  to  maintain  a  fair  and 
orderly  market  during  liquidation.  The  Exchange 
propoaes  to  delete  these  two  provisions  and  replace 
them  with  new  language  described  infra.  Rule 
10(.10(e)  also  contain*  a  provisio  that  the 
prohibition*  on  a  *pecialist  hquidating  a  position  on 
a  deatabllizlng  tick  do  not  apply  to  purchases  or 
•ale*  of  •ecuritie*  made  by  a  *peciali*t  odd-lot 


The  Exchange  proposes  to  amend 
Rule  104.10(6)  regarding  how  specialists 
can  "reliquify"  a  dealer  position.  When 
r^liquifying,  a  specialist  is  reducing  a 
large  inventory  jjosition  in  order  to  t>e 
able  to  fully  participate  on  the  contra 
side  of  the  market  during  periods  of 
substantial  buying  or  selling  Interest 
The  amended  rule  would  permit  a 
specialist,  when  reliquifying.  to  sell 
"long"  inventory  stock  on  a  zero  minus 
tick,  or  purchase  stock  to  "cover"  a 
"short"  position  on  a  zero  plus  tick, 
without  Floor  Official  approval.  In 
addition,  the  NYSE  proposes  to  amend 
Rule  104.10(6)  to  emphasize  the 
specialist's  affirmative  role  in  providing 
stabilizing  dealer  participation  to  the 
marketplace,  especially  during  periods 
of  volatile  or  unusual  market  activity, 
involving  significant  price  movement  in 
a  security,  where  reUquifications  may  be 
required  to  facilitate  the  maintenance  of 
a  fair  and  orderly  market.  In  this  regard, 
Rule  104.10(6)  would  be  amended  to 
provide  that: 

— Liquidations  involving  the  principal 
selling  of  stock  on  a  (Urect  minus  tick, 
or  the  purchasing  of  stock  on  a  direct 
plus  tick,  will  require  Floor  Offlcial 
approval,  and  should  be  effected  only 
in  conjunction  with  the  specialist's  re- 
entering the  market  on  the  opposite 
side  of  the  market  from  the  liquidating 
transaction  where  the  imbalance 
indicates  that  the  immediate 
succeeding  transactions  would  result 
in  a  lower  (higher)  price  following  the 
sale  (purchase); 
— During  any  period  of  volatile  or 
unusual  market  conditions  resulting  in 
a  significant  price  movement  in  a 
security,  the  specialist  should  re-enter 
the  market  following  a  Uquidation 
transaction  which  was  effected  by 
selling  stock  on  a  direct  minus  or  zero 
minus  tick,  or  purchasing  stock  on  a 
direct  plus  or  zero  plus  tick  and,  at  a 
minimum,  participate  as  dealer  to  the 
extent  of  his  or  her  usual  level  of 
dealer  participation  in  the  subject 
secxulty; 
— During  such  periods  of  unusual  price 
movement  in  a  security,  any  series  of 
such  liquidating  or  purchasing 
transactions  effected  within  a  brief 
period  of  time  should  be  accompanied 
by  the  specialist's  re-entry  in  the 
market  and  effecting  transactions 
which  reflect  a  signiflcant  degree  of 
dealer  participation. 
The  Exchange  states  that  its  proposed 
amendments  to  Rule  104.10(6)  are 
necessary  to  facilitate  specialists'  ability 


dealer  to  offset  positions  established  in  executing 
odd-lot  orders  for  customer*  on  that  day.  The  NYSE 
la  not  proposing  any  change*  to  thi*  *ub*ection. 
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to  maintain  fair  and  Orderly  markets 
through  retiquification.  particularly 
during  unusual  market  conditions.  In 
addition,  the  Exchange  believes  that  the 
proposed  amendments  to  Rule  104.10(6) 
strike  an  appropriate  jbalance  t>etween  a 
specialist's  affinnati;^  and  negative 
obligations  by  ensuriiig  that  specialists 
have  flexibility  to  liqvidate  or  decrease 
positions,  while  at  th0  same  time 
emphasizing  their  res  jonsibility  to  re- 
enter the  market  folic  wing  reliquifying 
transactions. 

The  Exchange  prop  oses  to  implement 
the  proposed  rule  cha  nge  as  a  one-year 
pilot  To  monitor  com  shance  with  the 
proposed  rule  change' during  the  pilot 
period,  the  Exchange  states  that  it  will 
utilize  existing  surveillance  techniques, 
including  computer  programs,  to  monitor 
liquidahon  transactions  effected  by 
specialists  on  any  destabilizing  tick. 

UL  Discussioa  and  Commission  Findings 

The  Commission  fi^ds  that  the 
proposed  rule  changej  is  consistent  with 
the  requirements  of  tlie  Act  and  the 
rules  and  regulatiibns  ,thereunder 
appHcable  to  a  nslioiial  securities 
exchange,  and.  in  paiticular,  with  the 
requirements  of  sections  6  and  11  of  the 
Act.*  In  particular,  the  Commission 
beUeves  the  proposal  is  consistent  with 
the  section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisyi  of  a  &ee  and 
open  maricet  and.  in  general,  protect 
investors  and  the  public  Interest'  The 
Commission  also  belileves  that  the 
proposal  is  consistent  with  section  11(b) 
of  the  Act  and  Rule  lJb-1  thereimder, 
which  allow  exchanj^s  to  promulgate 
rules  relating  to  specialists  in  order  to 
maintain  fair  and  ordleriy  markets.* 

Both  the  Act  and  Ejcchange  rules 
reflect  the  crucial  rolt  played  by 
specialists  In  providing  stability, 
liquidity,  and  continuity  in  the 
Exchange's  auction  n^arket.  Recognizing 
the  importance  of  thej  speciahst  in  the 
auction  maricet  the  Act  as  well  as 
exchange  rules,  imposes  stringent 
obligations  upon  specialists.*  Primary 
among  these  obligations  are  the 
requirements  to  mainftain  fair  and 
orderly  markets  and  to  restrict  specialist 
dealings  to  those  thai  are  "reasonably 
necessary"  in  order  to  maintain  a  fair 
and  orderiy  market.'! 


*i5VS.C7ttuid79k[t 
» 15  VS.C  78in))(5)  (198^. 

•  IS  VS.C  78k(b)  (1988). 

•  Rule  llb-1  udar  the  A^  17  CPR  2«>.11b-l 
(1900):  NYSE  Ruie  101. 

'•l7CFR24aMl>-l(«K2 


The  importance  of  specialist 
performance  to  the  quaUty  of  Exchange 
markets  was  highlighted  during  the  1967 
and  1988  market  breaks.  In  the  Division 
of  Market  Regulation's  ^Division") 
report  on  the  October  1987  market  break 
("1987  Market  Break  Report"),  the 
Division  examined  specialist 
performance  on  the  NYSE  on  October  19 
and  20. 1987."  The  Division  found  that 
during  the  periods  of  the  greatest 
volatility  in  1987.  particularly  on 
October  la  1967,  NYSE  specialists  had 
to  act  as  the  primary,  or  sometimes  the 
only,  buyers  for  many  of  the  specialty 
stocks  because  of  the  lack  of  buying 
interest  by  upstairs  firms.'*  The 
increased  volume  of  order  flow,  coupled 
with  the  lack  of  participation  on  the  part 
of  upstairs  firms,  resulted  in  NYSE 
specialists  having  to  take  larger  dealer 
positions."  Although  many  NYSE 
specialists  appeared  to  perform  well 
under  the  adverse  conditions,  specialist 
performance  during  this  period  varied 
widely. 

The  Division  also  examined  NYSE 
specialist  performance  during  die 
volatile  conditions  of  October  13  and  16, 
1989  and  found  that  specialist 
performance  during  that  time  was 
similar  in  many  respects  to  specialist 
performance  during  the  October  1987 
Maricet  Break  ("October  1989  Report") 
Specifically,  the  Division  foimd  that 
during  these  two  periods  of  extreme 
market  volatility,  specialists  were 
confronted  with  extraordinary  order 
imbalances  that  required  unprecedented 
capital  commitments.'*  As  in  October 
1987.  specialists  as  a  whole  on  October 
13, 1989.  were  substantial  buyers  in  the 
face  of  heavy  selling  pressure,  although 
performance  varied  among  specialists. 

Both  the  1987  Market  Break  Report 
and  the  October  1989  Report  reaffirmed 
the  importance  of  specialist 
participation  hi  countering  market 
trends  during  periods  of  market 
volatility.  At  the  same  time,  the  reports 
emphasized  the  importance  the 
Commission  placed  on  the  NYSFs 
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> '  See  Ditrision  of  Market  Regulation.  The 
October  lOV  Maibt  Break.  Febraary  1968,  at  xvii. 
4-1. 

'•  See  1987  Market  Break  Report  4-23.  4-28  to  4- 
27.  Cenerally,  *Vwtairt  firmi."  or  block  trading 
desks  of  large  broker  dealen  (as  opposed  to 
specialists  and  other  traders  oa  tfa  NYSE  floor), 
can,  can.  at  limea,  provide  an  addiUooal  source  of 
liquidity  for  NYSE-liated  issues  througti  their  trading 
activities.  During  the  1967  market  break,  however, 
particularly  on  October  19,  very  little  buying  was 
eEFected  by  upstairs  firms,  forc^  specialists  to  be 
the  contra-side  to  large  Mock*  of  stock.  See  1987 
Market  Break  Report  at  4-23  to  4-21 4-27. 

'*  See  1987  Market  Break  Report  at  4-68. 

"  See  Di  visioB  of  Market  Regulatioii.  Market 
Analysis  of  October  13  and  18, 1989,  at  »-4, 3S-44. 

'•1987  Market  Break  Report  at  4-8;  October  1909 
Report  at  23-28. 


abiUty  to  ensure  that  all  specialists 
comply  with  their  a^irmative  and 
negative  market  making  obligations 
during  such  periods. 

One  area  of  specialist  performance 
specifically  reviewed  by  the  October 
1989  Report  involved  specialists' 
compliance  with  the  negative 
obligations  imposed  by  NYSE  Rule 
104.10(6)(i).  That  Rule  states  that  unless 
the  specialist  has  the  prior  approval  of  a 
Floor  Official  he  or  she  should  avoid 
liquidating  all  or  substantially  all  of  a 
dealer  position  on  a  destabilizing  tick 
[i.e.,  purchases  on  plus  or  zero  plus  ticks 
and  sales  on  minus  or  zero  minus  ticks) 
unless  the  transaction  is  reasonably 
necessary  in  relation  to  the  specialist's 
overall  position  in  the  stocks  in  which 
he  or  she  is  registered.  In  the  October 
1989  Report  the  Division  requested  that 
the  NYSE  examine  the  language  of  this 
rule,  which  appeared  to  provide 
specialists  widi  unnecessarily  broad 
latitude  for  effecting  transactions  on 
destabilizing  ticks. 

The  proposed  rule  change  is 
responsive  to  the  request  regarding  Rule 
104.10(6)(i)  as  well  as  the  conclusions  of 
the  two  market  break  reports.  The 
NYSE,  recognizing  that  market 
conditions  may  necessitate  that  a 
specialist  participate  heavily  in  a 
rapidly  declining  market  has  proposed 
amendments  to  Rule  104.10(6)  to  provide 
specialists  with  flexibiUty  in  Uquidating 
specialty  stock  positions  in  order  to 
facilitate  their  ability  to  maintain  fair 
and  orderly  markets,  particulariy  during 
unusual  market  conditions.  At  the  same 
time,  the  amendments  also  would 
strengthen  the  specialist's  concomitant 
obligation  to  participate  as  a  dealer  on 
the  opposite  side  of  the  market  after  a 
liquidating  transaction. 

Under  the  proposal  a  specialist  may 
Uquidate  a  position  by  selling  stock  on  a 
direct  minus  tick  or  by  purchasing  stock 
on  a  direct  plus  tick  only  if  such 
transactions  are  reasonably  necessary 
for  the  maintenance  of  a  fair  and  orderly 
market  and  only  if  the  specialist  has 
obtained  the  prior  approval  of  a  Floor 
O^icial  Liquidations  on  a  zero  minus  or 
a  zero  plus  tick,  which  currently  require 
Floor  Official  approval  could  be 
effected  imder  the  proposal  without  a 
Floor  Official's  approval  but  would 
continue  to  be  subject  to  the  restriction 
that  they  be  effected  only  when 
reasonably  necessary  to  maintain  a  fair 
and  orderly  market  In  addition,  the 
specialist  must  maintain  a  fair  and 
orderly  market  during  the  liquidation. 

After  the  liquidation,  a  specialist 
would  be  required  to  reenter  the  market 
on  the  opposite  side  of  the  market  from 
the  liquidating  transaction  to  offset  any 
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imbalances  between  sapply  and 
denMmd.  During  any  p&iod  of  volatile  or 
unusual  market  conditions  resulting  in  a 
significant  price  movenent  in  a 
specialist's  specialty  stock,  the 
speciabsf  s  re-entry  into  the  maricet 
must  reflect  at  a  mininnnB,  his  or  her 
usual  level  of  dealer  participation  in  the 
specialty  stock,  in  additioa  during  such 
periods  of  volatile  market  conditions  or 
unusual  price  movements,  re-entry  into 
the  market  following  a  series  ot 
transactions  must  reflect  a  significant 
level  of  dealer  participation. 

Thus,  the  amendments  to  Rale 
104.10(6)  would  reinforce  the  specialist's 
affirmative  oUigation  to  maintain  a  fair 
and  orderly  maricet  by  providing 
stabiKzing  dealer  participation  to  the 
maricetplace,  especially  daring  periods 
of  volatile  or  unusual  market  activity. 
For  example,  daring  periods  of  high 
market  volatility,  not  (mly  would 
specialists  continue  to  be  oUigeted  to 
temper  disparities  between  supply  and 
demand,  but  woald  spedlically  have  to 
reenter  the  market  after  a  liquidating 
transaction.  Similarly,  the  amendments 
to  Rule  104.10(6)  woold  reinforce  die 
negative  market  making  obligations  t^ 
specialists.  For  exami^,  a  spedaiist 
would  not  be  permitted  to  reliquify  in 
the  absence  (^a  large  dealer  portion; 
rather  he  or  she  woold  only  be  able  to 
do  so  if  reasonaUy  necessary  to  enable 
him  or  her  to  maintain  a  feir  and  orderly 
market  Thus,  the  new  amendments  to 
Rule  104.10(6)  vkhM  not  allow  the 
specialist  to  use  die  role  as  a  vdiicle  fior 
trading. 

During  future  periods  of  ntaricet 
volatihty,  accompanied  by  increasing 
voluine  and  selling  pressure,  speciaHsts 
may  be  under  extreme  pressure  to  keep 
the  markets  orderly  and  continuous  by 
entering  the  market  as  buyers.  In  these 
instances,  the  Commission  believes  that 
the  amendments  to  Role  104.10(6)  should 
assist  speciaHsts  in  tempering  sudden 
price  movements  and  keeping  any 
general  price  movements  orderly, 
thereby  furthering  the  maintenance  of 
fair  and  orderly  maricets  consistent  with 
sections  6  and  11  under  the  Act 

The  NYSE  currently  provides 
statistics  on  the  percentage  of 
proprietary  destabilizing  transactions 
executed  by  speciaHsts  to  die  Market 
Performance  and  Allocation  Committees 
as  a  guideline  on  specialist  performance. 
As  a  result  of  the  new  amendments  to 
Rule  104.10(6),  such  statistics  win  now 
reflect  zero  phis  and  zero  minus 
reliquification  transactions  separately, 
in  conjunction  with  the  overaD 
stabilkation  percentage,  in  order  to 
preserve  the  data's  usefiolness  as  an 
indicator  of  stabilizing  participation. 


The  Cemmission  believes  that  including 
a  review  of  destaSilizing  transactions  by 
speciabsts  into  spedaiist  performance 
reviews  should  help  to  ensure  that 
specialists  are  undertaking  dtese 
transactions  only  in  situations  where 
they  are  needed  to  maintain  fair  and 
orderly  markets.  The  Commission 
emphasizes  that  rriiquifications  are  not 
precluded  during  periods  of  signiiRcant 
price  moventents,  but  they  shoidd  be 
accompanied  by  the  necessary  dealer 
partidpation  agamst  die  trend  of  the 
market  even  in  situations  where 
continuity  and  depth  reflect  variations 
that  may  normally  be  experienced  is  the 
stock. 

In  ad<£tion,  the  Commission  believes 
that  approval  of  the  NYSE  proposal  (or  a 
one  year  pilot  period  will  provide  the 
Commission  and  the  ISxchange  an 
opportunity  to  monitor  the  operation  of 
the  rule  daring  periods  of  unusual  or 
volatile  market  conditions.  This  one 
year  period  also  will  aDow  the 
Commis8k»  and  the  Exchange  the 
opportunity  to  awnitar  spedaiist 
compliance  with  the  new  rule  to  ensure 
that  specialists  are  properly  assuming 
their  re^MmsibiHties  of  re-entering  the 
market  following  Kquefjring 
transactions. 

Finally,  in  Ha  rule  filing,  the  NYSE 
indicated  that,  during  the  one  year  pilot 
period,  the  Exchange  would  develop 
criteria  to  monitor  liquidation 
transactions  effected  by  spedalists  on 
any  destabilizing  tick.  In  this  regard,  the 
Commission  requests  that  the  Exchange 
submit  a  rep<Ml,  by  June  2, 1992,  setting 
forth  the  criteria  developed  by  the 
Exchange  to  determine  whether  any 
reliquifications  by  spedalists  were 
necessary  and  appropriate  in  connectioo 
with  fair  and  orderiy  markets  and 
providing  information  gathered 
regarding  the  Exdiange's  monitoring  of 
Uquidatioo  transactions  effected  by 
specialists  on  any  destabUizing  tick,  fai 
addition,  die  Commission  requests  that 
the  NYSE  provide,  among  other  things, 
the  following  information  in  its  report: 

•  A  review  of  all  liquidation 
transactions  eH^ected  by  spedalists  on 
any  destabilizing  ticks; 

•  A  review  of  liquidating  transactions 
by  ^)ecialists  to  determine  that  the 
required  Floor  OfBdal  approval  was 
obtained  wdiere  necessary; 

•  A  review  of  liqoidatiag  transactions 
in  light  of  dealer  partic^tion  levels  and 
re-entry  into  the  market  in  terras  of 
timing  and  support  {e.g.,  whether  the 
spedatist's  transactions  were  counter  to 
the  market  trend). 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act**  dutt  the 
proposed  rule  change  is  approved  for  a 
one  year  pilot  perkid  ending  on  August 
2a  1882. 

For  llii  risiiMJiilim.  lij  llii  DMatoa  e< 
Market  Regulatioa  paiiisal  to  dciegeleil 
autliority.'^ 

Marytet  H.  McFariandt. 
Deputy  Secretary. 

[FR  Doc  91-21286  Filed  9-4-91;  MS  am) 
BtUNM  coot  WW-Ot-M 


Self-Reguiatory  Organizations; 
Applications  for  UnSstvtf  Tradtoig 
Privileges  and  of  Opportunity  tor 
Hearing;  CIndnnatt  Stock  Exctianga, 
Inc. 

August  29, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission**)  pursuant  to  sedion 
12(f)(1)(B)  of  die  Secarities  Exchange 
Act  of  1894  and  role  12f-l  dtereonder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Honxo*  Heahhcar*  Cotpi. 

CoDUBoo  Stock.  S^  Par  Value  (File  No.  7- 
7198) 
K-Mart  Corp. 
$3.4t  Depositary  Shares  (Representing  % 
Share  Series  A  Convertible  Preferred) 
(Pfd.  Eqoitjr  Red  Cum.)  (Ffk  No.  T-7ta^ 
MartiB  Lawrence  Limited  Editkws 
CeBBMB  Stock.  $aoi  Par  Valac  (File  Noi  7- 
7200) 
MelToa  Bank  Corp. 
9.6%  Series  I  Preferred,  tlJBO  Par  Vahie 
(Pile  Na  7-7201) 
Tosco  Corp. 
WLSTi  Series  F  Cttmutative  Convcttibie 
Preferred  (File  No.  7-720^ 
U.&.  Heahlicare  bic 
Common  Stock.  1005  Pu  Value  (File  No.  7- 
7203) 
Ventuie  Stock  bic 
Commor  Stock,  tli»  Par  Vakw  (Pile  No.  7- 
7204) 

These  securities  an  listed  and 
registered  on  one  or  more  otfier  national 
secisities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  September  20, 19S1, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 


»•  15  UAC  78ttb)(2)  pSSSJ. 
"  17  CFR  300.90  3{a}{12]  [imOf. 
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the  applications  if  it  Bnds,  based  upon 
all  the  information  t  vailable  to  it,  that 
the  extensions  of  un  listed  trading 
privileges  pursuant  o  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  invest(  irs. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pu  suant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  gi-21194  Filejl  9-4-91:  8:45  am) 

BILUNQ  COOC  MIO-OI-M 


[ReL  No.  IC-18293;  81 2-7284] 

The  Laurel  Funds,  inc.,  et  ai.; 
Application 

August  29, 1991. 

agency:  Securities  knd  Exchange 

Commission  ("SEC 

ACnON:  Notice  of  i 

exemption  under  l 

Company  Act  of ' 


thi 


1*0 


a|  iplication  for 
Investment 
(the  "Act"). 


APPLICANTS:  The  La  iirel  Funds.  Inc. 
("Laurel"),  and  all  other  future  series  of 
the  Laurel  Funds  foi  which  Mellon  Bank, 
N.A.  serves  as  invei  tment  adviser, 
Mellon  Bank,  N.A.  { nd  Frank  Russell 
Investment  Manage  nent  Company 
(together,  the  "Applicants"). 
RELEVANT  1940  ACTi  SECTIONS: 
Exemption  requested  under  section  17(d) 
of  the  Act  and  Ruleri7d-1  thereunder. 
SUMMARY  OF  APPUQATION:  Applicants 
seek  an  order  to  permit  the  operation  of 


a  joint  trading  accoj 
agreements. 
FUJNQ  DATES:  The 
on  July  7, 1989  and 


It  in  repurchase 

iplication  was  Hied 
mended  on  April  16. 
1990.  March  12, 199^  and  May  30, 1991^, 
NEARING  OR  NOTIRQATION  OF  HEARING: 
An  order  granting  tfce  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  i  aay  request  a 
hearing  by  writing  Id  the  SEC's 
Secretary  and  servi  ig  Applicants  with  a 
copy  of  the  requestj  personally  or  by 
maiL  Hearing  requests  should  be 
received  by  the  SE(t  by  5:30  p.m.  on 
September  23. 199l]and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 


the  request  and  th« 

Persons  who  wish 

hearing  may  requefl 

writing  to  the  SEC'i 

ADDRESSES:  Secretary.  SEC.  450  5th 

Street  NW..  Washington.  DC  20549. 

Applicants,  The  La  irel  Funds,  Inc..  909 

A  Street  Tacoma. '  VA  98402:  Mellon 


>  issues  contested. 
I  be  notified  of  a 
:  notification  by 
I  Secretary. 


Bank,  N.A..  One  Mellon  Bank  Center, 
Pittsburgh,  PA  15258;  Frank  Russell 
Investment  Management  Company,  909 
A  Street.  Tacoma.  WA  98402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511.  or  Max  Berueffy,  Branch  Chief. 
(202)  272-3016  (Division  of  Investment 
Management.  OfHce  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Laurel  is  an  open-end  management 
investment  company  incorporated  in 
Maryland  and  consisting  of  11  series: 
Laurel  Prime  Money  Market  I  Fund, 
Laurel  U.S.  Treasury  Money  Market  I 
Fund.  Laurel  Tax-Exempt  Money  Market 
Fund,  Laurel  Stock  Fund.  Laurel  Ginnie 
Mae  Fund,  Laurel  Intermediate 
Government  Bond  Fund,  Laurel  Prime 
Money  Market  II  Fund.  Laurel  U.S. 
Treasury  Money  Market  II  Fund.  Laurel 
Short-Term  Bond  Fund,  and  Laurel 
Tactical  Asset  Allocation  Fund 
(individually,  a  "Fund."  together,  the 
"Funds").  Mellon  Bank,  N.A..  a  national 
banking  association  and  wholly-owned 
subsidiary  of  Mellon  Bank  Corporation, 
serves  as  Laurel's  investment  adviser 
(the  "Adviser")  and  as  Laurel's 
custodian  (the  "Custodian"). 

2.  Laurel  has  entered  into  an 
administration  agreement  with  Frank 
Russell  Investment  Management 
Company  (the  "Administrator"),  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Administrator  supervises  all 
noninvestment  aspects  of  Laurel's 
operations  and  maintains  certain  of 
Laurel's  books  and  records.  The 
Administrator  also  proposes  to  oversee 
the  compliance  of  Laurel  and  the 
Adviser  with  the  repurchase  agreement 
guidelines  as  set  forth  in  this 
application.  The  Administrator, 
however,  does  not  render  investment 
advice  to  Laurel. 

3.  Currently,  each  Fund  may  have 
uninvested  cash  balances  in  its 
custodial  account  that  would  not 
otherwise  be  invested  in  portfolio 
securities  at  the  end  of  each  trading  day. 
These  assets  are  typically  invested  in 
federal  securities  or  overnight 
repurchase  agreements  with  a  bank, 
major  brokerage  house  or  primary  U.S. 
government  securities  dealer  in  order  to 
earn  additional  income  for  the  Funds. 
Three  of  the  Funds.  Prime  I.  Treasury  I 
and  Government  II.  however,  do  not 
have  sufficient  assets  to  enter  into 


repurchase  agreements  on  a  daily  basis. 
As  a  consequence,  cash  held  by  these 
Funds  remains  idle. 

4.  For  each  of  the  Funds  large  enough 
to  enter  in  repurchase  agreements,  the 
Adviser  each  morning  begins  negotiating 
the  interest  rate  for  repurchase 
agreements  for  that  day  and  identifying 
the  securities  required  as  collateral.  The 
estimated  amount  of  the  required 
collateral  is  based  on  preliminary 
information  indicating  the  amount  of  the 
current  day's  available  cash  that 
otherwise  will  not  be  invested  that  day. 
The  projection  may  be  adjusted  during 
the  day  to  reflect  any  reduction  in 
uninvested  assets  or  any  additional 
amount  that  becomes  available  during 
the  day,  in  an  effort  to  use  effectively 
the  hi^est  appropriate  portion  of  each 
Fimd's  assets. 

5.  Under  the  present  system  there  can 
remain,  in  the  respective  account  of 
each  Fund,  assets  that  are  received  too 
late  or  that  are  not  of  sufRcient  size  to 
be  effectively  invested  in  a  separate 
transaction  or  at  a  competitive  rate. 
Furthermore,  separately  securing 
repurchase  agreements  results  in  certain 
inefficiencies  and  increased  costs,  and 
limits  the  return  that  some  or  all  of  the 
Funds  otherwise  could  achieve. 

6.  The  Funds  therefore  seek  to  invest 
their  cash  balances  more  productively 
by  establishing  a  joint  account  for  the 
purpose  of  entering  into  repurchase 
agreements.  If  the  requested  relief  is 
granted,  the  Funds  would  deposit  all  or 
a  portion  of  their  uninvested  cash 
balances  in  a  single  joint  account  the 
daily  balances  of  which  would  be  used 
to  enter  into  one  or  more  overnight  (or 
weekend  or  holiday)  repurchase 
agreements  in  the  total  amount  equal  to 
the  aggregate  daily  balance  in  the 
account. 

7.  Particular  United  States  government 
obligations  to  be  held  as  collateral 
would  be  identified  and  the  Funds' 
Custodian  bank  would  be  notified.  The 
securities  either  would  be  wired  to  the 
account  of  the  Custodian  bank  at  the 
proper  Federal  Reserve  Bank, 
transferred  to  a  subcustodial  account  of 
the  Fund  at  another  qualified  bank,  or 
redesignated  and  segregated  on  the 
records  of  the  Custodian  bank  if  the 
Custodian  bank  is  already  the 
recordholder  of  the  collateral  for  the 
repurchase  agreement 

a  All  of  the  Funds  presently  are 
authorized  to  invest  in  repurchase 
agreements.  Each  Fund  has  established 
uniform  systems  and  standards  for 
entering  into  repurchase  agreements. 
These  systems  and  standards  comply 
with  requirements  regarding  repurchase 
agreements  set  forth  by  the  Commission 
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in  its  published  release*,  guidelines  and 
interpretations  with  resped  to 
repurchase  agreements,  including,  to  the 
full  extent  of  Apph'cants*  knowlec^e,  aD 
no-actkn  letters,  and  address,  among 
other  things,  issuer  quality  and 
collateral  requirements.  All  foint 
repurchase  agreement  transactions  wtil 
be  effected  in  accordance  with 
Investment  Company  Act  ReL  Na  13005 
(February  2, 1983]  and  with  other 
existing  and  future  positions  taken  by 
the  SEC  or  its  staff  by  rule,  interpretive 
release,  no-action  letter,  any  release 
proposhig,  reproposing.  or  adopting  any 
new  rule,  or  any  release  proposing, 
reproposing,  or  adopting  any 
ameiufanents  to  any  existing  rale. 

9.  Bach  Fund  would  participate  in  the 
proposed  }oint  account  on  the  same 
basis  as  every  other  Fund  in  confonnity 
with  its  fundamental  investment 
objectives  and  restrictions.  Any  future 
Fund  that  participates  in  die  iaiat 
account  would  be  required  to  do  so  on 
the  same  terms  and  cooditians  as  the 
existing  Funds  have  set  forth  herein. 

101  Tlie  Adviser  would  have  no 
monetary  participation  in  the  joint 
account,  but  would  be  responsible  for 
investing  amounts  in  the  account, 
establishing  accounting  and  control 
procedures,  and  ensuring  the  equal 
treatment  of  each  Fund. 

11.  Each  Fund  shaU  retain  the  sole 
rights  of  ownership  of  aD  of  its  assets, 
including  Interest  payable  on  the  assets 
invested  in  the  account 

IZ.  Applicants  believe  that  a  Fund's 
investment  in  the  joint  account  will  not 
be  subject  to  the  claims  of  creditors, 
wrtiether  brought  in  bankruptcy, 
insolvency  or  other  legal  proceedings,  or 
of  any  other  participant  Fund  in  the  joint 
account.  Each  Fund's  hability  on  any 
repurchase  agreement  purchased  by  the 
joint  account  will  be  limited  to  its 
interest  in  soch  repnrduse  agreement. 

13.  Applicants  believe  that  the  joint 
account  will  save  the  Funds  transactiim 
fees,  allow  the  Funds  to  negotiate  higher 
rates  of  return  than  can  be  obtained  for 
smaller  repurchase  agreements,  reduce 
the  possibility  of  errors  by  reducing  the 
number  of  trade  tickets,  and  allow 

,  individual  Fimds  not  large  enoo^  in 
terms  of  assets  to  invest  their  iSe  cash 
in  repurchase  agreements  on  a  daily 
basis,  thereby  enhancing  shareholder 
investment  return.  Apfrfkaots  estimate 
that,  if  the  joint  account  is  put  ia  place, 
the  Funds  would  experience  aggregate 
annual  savings  of  approximately  $11,250 
in  transaction  Sees. 

14.  The  director*  of  the  Funds  have 
satisfied  themselves  that  the  proposed 
method  of  operating  the  joint  account 
would  not  result  in  any  conflict  of 
interest  between  any  of  the  Funds  or 


between  a  Fund  and  the  Adviser.  Tbey 
have  further  determined  that  there  does 
not  appear  to  be  any  basb  upon  wfaidi 
to  predict  greater  benefit  to  one  Fund 
than  to  another.  They  also  have 
considered  that,  atthioogh  the  Adviser 
would  gain  some  benefit  throu^ 
administrative  convenience  and  some 
possible  reduction  in  clerical  costs,  the 
primary  beneficiaries  would  be  the 
Ponds  and  their  shareholders  becaose 
the  joint  account  would  be  a  more 
efficient  and  productive  way  of 
administering  these  daily  investment 
transactions.  On  the  basis  of  these 
consideratioos,  the  directors  have 
determined  that  the  (^>eration  of  the 
joint  accoont  would  be  free  of  any 
inherent  bias  favoring  one  Fund  over 
another  and  should  eliminate  bias  due 
to  size  or  lack  thereof  in  any 
transaction.  Tbey  have  further 
determined  that  future  participation  In 
such  joint  trading  account  by  one  or 
more  Funds  that  do  not  presently  exist 
would  not  aher  their  conclusions  with 
respect  to  participation  by  the  present 
Funds  and  that  it  would  be  desirable  to 
permit  such  future  participation  by  the 
present  Funds  and  that  it  would  be 
desirable  to  permit  such  future 
participation  wdthout  the  necessity  of 
applying  for  an  amendment  to  the 
requested  order. 

AppBcanCs*  Comfitioiis 

As  an  express  condition  to  obtaining 
an  exenq;)tive  order,  Applicants  agree  to 
operate  the  joint  account  according  to 
the  following  procednres: 

1.  Laurel  w3I  establish  a  separate 
cash  account  with  the  Custodian  into 
which  die  Fonds  would  deposit  all  or  a 
portion  ei  tfieir  daily  uninvested  cash 
balances. 

2.  Cash  in  the  joint  account  would  be 
invested  solely  in  repurchase 
agreements  collateralized  by  suitable 
United  States  govemmuit  obligations, 
i.e.,  obligations  issued  or  guaremteed  as 
to  principal  or  ii^erest  by  the 
government  of  the  United  States  or  by 
any  of  its  agencies  or  instrumentalities. 
Such  repurchase  agreements  would 
satisfy  the  uniform  standards 
established  by  the  Funds  for  such 
investments. 

3.  All  hivestments  held  by  the  joint 
account  would  be  vahied  on  an 
amortized  cost  basis. 

4.  Each  Fund  relying  on  rule  28-7 
under  the  Act  in  order  to  value  its  assets 
on  the  basis  of  amortized  cost  would  use 
the  average  matsrity  (^  the  repurchase 
agreements  in  die  joint  scooont  for  die 
purpose  of  canqmting  the  FuuTs 
average  portfobo  maturity  with  respect 
to  the  portion  of  its  assets  held  in  such 
account  on  that  day. 


5.  bi  order  to  assore  that  there  wook) 
be  no  opportunity  for  one  Fond  to  use 
any  part  of  a  balance  of  the  joint 
account  credited  to  another  Fund,  no 
Fimd  would  be  allowed  to  create  a 
negative  balance  in  the  account  for  any 
reason,  although  it  would  be  permitted 
to  draw  down  its  entire  balance  at  any 
time. 

6.  Each  Fund  would  participate  in  the 
income  earned  or  accrued  in  the  joint 
account,  inchtding  all  instruments  held 
in  the  joint  account,  on  the  basis  of  the 
percentage  of  the  total  amount  in  the 
account  on  any  day  represented  by  its 
share  of  the  accoimt. 

7.  The  administration  of  the  joint 
account  would  be  within  the  fidelity 
bond  coverage  required  by  section  17tg) 
of  the  Act  and  rule  17g-l  thereimder. 

8.  The  Adviser  wiO  administer  and 
invest  the  cash  balances  in  the  joint 
account  and  will  not  collect  any 
separate  fee  for  the  management  of  the 
account. 

9.  Each  Fund's  investment  in  the  joint 
account  shall  be  docnmented  daily  on 
the  books  of  each  Fund  as  well  as  on  the 
books  of  the  Ctistodian. 

10.  AH  repurchase  agreements  wiD 
have  an  overnight,  over  the  iveekend  or 
over  a  holiday  duration,  and  in  no  event 
a  duration  of  more  than  seven  days. 

For  the  SEC,  by  the  Division  at  btvestment 
Managrwient.  under  delegated  Bvtkority. 

MaigKBt  H.  McFuland. 

Deputy  Secretary. 

Pek  Doc  91-21287  Filed  »-4-91: 8:45  am} 
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SMALL  BtiSINESS  ADMNISTRATIOM 

(UCMsa  No.  09/09-03771 

\WsMi  Fargo  Capital  Corp.;  Uconsa 
SuiiaiKlBf 

Notice  is  hereby  given  diat  Wells 
Fargo  Capital  Corporation.  420 
Montgomery  Street  9th  Floor.  San 
Francisco.  California,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  WeOs 
Fargo  Capital  Corporation  was  licensed 
by  \he  Small  Business  Administration  on 
November  15, 1988. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  August 
22, 1991  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 
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(Catalog  of  Federal  Dofnestic  Assistance 
Program  No.  59.011.  Sirlall  Business 
Investment  Companies 

'^    Dated:  August  2a  19fl. 
Wayna  S.  Foran. 

Associate  AdministraU  t  for  Investment 
(FR  Doc.  91-21236  File<j  9-4-91:  8:45  am] 
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Region  IX  Regional  lAdvisory  Councfl 

Public  Meeting 

The  U.S.  Small  Buf  iness 
Administration  Regi<)n  IX  Advisory 
Qdu^ciL  located  in  tie  geographical  area 
of  S^n  Francisco,  will  hold  a  public 
meeting  at  2  p.m.  on  iThursday, 
September  26. 1991.  at  the  Pacific 
Telesis,  3rd  Floor  Co  nference  Room.  675 
Hegenberger  Road,  ( )akland.  California, 
to  discuss  such  mattirs  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  inform|tion,  write  or  call 
Michael  R.  Howlandl  District  Director, 
U.S.  Small  Business  .  Vdministration,  211 
Main  Street,  4th  Floe  r,  San  Francisco, 
California  94105-198p.  telephone  (415) 
744-6801. 

Dated:  August  2a  19^1 
Valarie  Tolson, 
Acting  Director,  Office 

[FR  Doc.  91-21237  File( 
BtuJNOCooc  soas-oi-M 


of  Advisory  Councils. 
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Region  VII  Advteon(  Council  Public 
Meeting 

The  U.S.  Small  Bui  liness 
Administration  Region  VII  Advisory 
Council,  located  in  tlie  geographical  area 
of  Wichita,  will  hold  a  public  meeting  at 
12  noon  on  Thursdaj,  September  26, 
1991,  in  Salon  "E"  oS  the  Marriott  Hotel. 
9100  E.  Corporate  Hals  Drive,  Wichita, 
Kansas,  to  discuss  snch  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S  Small  Business  Administration,  or 
others  present 

For  further  informBtion,  write  or  call 
Gary  L  Cook,  District  Director,  U.S. 
Small  Business  Adxninistration,  Wichita 
District  Office,  110  Hast  Waterman. 
Wichita.  Kansas  672p2.  telephone  (316) 
269-6566. 

Dated:  August  2a  19^ 
Valarie  Tolson, 

Acting  Director,  Office\oi 

pit  Doc  91-21238  File( 
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i  Advisory  Councils. 
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DEPARTMENT  OF  STATE 

[Public  Notice  1466] 

Advisory  Committee  on  international 
Communications  and  Information 
Policy,  Subcommittee  on  Industrialized 
Country  Policy,  Meeting 

The  Department  of  State  announces 
that  the  Subcommittee  on  Industrialized 
Country  Policy  of  the  Committee  on 
International  Communications  and 
Information  Policy  will  hold  an  open 
meeting  on  Wednesday,  September  25, 
1991,  from  10  a.m.  to  12  noon  in  room 
6909,  Department  of  State,  2201  "C" 
Street  NW..  Washington.  DC  20520. 

The  meeting  will  deal  with  the  work 
program  of  the  ICCP  and  its  various 
working  parties  and  experts  groups  over 
the  next  year,  along  with  the 
telecommunications  activities  of  the 
OECD's  Centre  for  European  Economies 
in  Transition  dealing  with  the  emerging 
democracies  of  Central  and  Eastern 
Europe. 

The  subcommittee  will  discuss  U.S. 
international  communications  and 
information  policy  as  it  relates  to  U.S. 
policy  toward  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  principally 
through  its  Committee  on  Information. 
Computer  and  Communications  Policy 
(ICCP).  Mr.  Kenneth  Leeson.  Chairman 
of  the  Subcommittee,  will  chair  the 
meeting,  assisted  by  Ms.  Cathy 
Slesinger,  co-chairman  of  the 
Subcommittee.  Mr.  Richard  C.  Beaird. 
Deputy  U.S.  Coordinator  and  Deputy 
Director.  Bureau  of  International 
Communications  and  Information 
Policy,  U.S.  Department  of  State,  and 
Chairman  of  the  ICCP,  will  participate  in 
the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  passes  are 
required  for  each  attendee.  Entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting. 

Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Timothy  C.  Finton,  Department  of 
State,  Washington,  DC;  telephone  (202) 
647-5230.  They  must  provide  Mr.  Finton 
with  their  name,  title,  company  name, 
social  security  number,  and  date  of 
birth.  All  attendees  must  use  the  "C" 
Street  entrance  to  the  building. 


Dated:  August  23. 1991. 
Timothy  C  Finton, 

Chairman.  U.S.  Delegation  to  the  ICCP. 
(FR  Doa  91-21186  Filed  9-4-91;  &45  am] 
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[PubHc  Notice  1469] 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  A  Meetings;  Meeting 

The  Department  of  State  announces 
that  Study  group  A  (Policy  and  Services) 
of  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  on  Tuesday,  October  1, 1991; 
Wednesday,  October  16. 1991;  and 
Tuesday,  October  22, 1991  in 
Conferenced  Room  1107,  all  three 
meetings  to  commence  at  9:30  a.m.  at  the 
Department  of  State,  2201  C  Street  NW.. 
Washington,  DC  20520. 

The  agenda  for  the  October  1  meeting 
will  include  a  debriefing  and  review  of 
the  results  of  the  August/September 
meeting  of  Study  Group  III  and 
preparations  for  the  November  meeting 
of  Study  Group  I.  The  October  16 
meeting  will  include  preparations  for  the 
October  28-November  1  meeting  of 
CCITT  Resolution  No.  18  In  Geneva.  The 
October  22  meeting  will  deal  primarily 
with  the  finalization  of  the  delegation 
activities  for  both  CCITT  Study  Group  I 
and  Resolution  No.  18  and  the  future 
schedule  of  work  activities.  A  more 
detailed  draft  agenda  for  the  Study 
Group  A  meetings  will  be  developed  at 
each  of  the  meetings. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facihtated  if 
arrangements  are  made  five  (5)  days  in 
advance  of  the  meeting.  Persons  who 
plan  to  attend  should  so  advise  the 
Office  of  Earl  S.  Barbely,  Department  uf 
State.  (202)  647-2592.  FAX  (202)  647- 
7407.  The  above  includes  government 
and  non-government  attendees.  Public 
visitors  will  be  asked  to  provide  their 
date  of  birth  and  Social  Security  number 
at  the  time  they  register  their  intention 
to  attend  and  must  carry  a  valid  photo 
ID  vfith  them  to  the  meeting  in  order  to 
be  admitted.  All  attendees  must  use  the 
C  Street  entrance. 
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Dated:  August  21. 1991. 
Earl  S.  Barbely, 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
(FR  Dae.  91-21187  Filed  9-4-91;  %Ah  am] 
■iiXMa  cooe  4710-07-H 


(Public  Notice  1470] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law,  Annual  Meeting  and  Review  of 
Developments  In  Private  International 
Law;  Meeting 

The  Secretary  of  State's  Advisory 
Committee  on  Private  International  Law 
(ACPIL)  will  hold  its  annual  meeting  on 
Friday.  October  4. 1991  from  9:30  a.m.  to 
5:30  p.m.  at  the  Department  of  State  in 
Washington,  DC. 

The  purpose  of  the  meeting  will  be  to 
review  trends  and  developments  in  the 
private  international  law  (PIL)  field  and 
consider  future  topics  and  work  efforts 
that  should  be  undertaken  on  unification 
of  private  law  at  the  international  level. 
The  meeting  agenda  will  include  a 
review  of  developments  in  international 
organizations  specializing  in  this  field  of 
work,  including  the  Hague  Conference 
on  Private  International  Law,  the 
Specialized  Conferences  on  Private 
International  Law  sponsored  by  the 
Organization  of  American  States  (OAS), 
the  United  Nations  Commission  on 
International  Trade  Law  (UNCTTRAL). 
the  International  Institute  for 
Unification  of  Private  Law  (UNIDROrr). 
and  non-governmental  organizations 
such  as  the  International  Chamber  of 
Commerce  (ICC). 

Copies  of  the  proposed  agenda  and 
relevant  documents  may  be  requested 
from  the  Legal  Adviser's  Office  by 
contacting  Harold  S.  Burman  at  (202) 
653-9852,  by  fax  at  (202)  632-5283,  or  by 
writing  to  the  Office  of  the  Legal 
Adviser  (L/PIL).  suite  501.  2100  "K" 
Street.  NW..  Washington.  DC  20037- 
7180. 

The  meeting  will  be  held  in 
Conference  Room  1107  at  the  State 
Department;  participants  phould  use  the 
diplomatic  entrance  at  22d  and  "C" 
Streets  for  this  meeting.  Members  of  the 
general  public  may  attend  up  to  the 
capacity  of  the  meeting  room.  As  access 
to  the  building  is  controlled,  the  office 
indicated  above  should  be  notified  not 
later  than  Friday,  September  27  of  the 
name,  affihation,  address  and  phone 
number  of  persons  wishing  to  attend.  In 
order  to  facilitate  planning  for  the 
meeting,  members  of  the  public  are 
requested  to  indicate  particular  issues 
on  which  they  expect  to  comment 


Persons  interested  but  unable  to  attend 
the  meeting  are  welcome  to  submit 
comments  or  proposals  to  the  address 
indicated  above. 

Dated:  August  22, 1991. 
Petar  H.  Pfund. 

Vice-Chair,  Secretary  of  State 's  Advisory 
Committee  on  Private  International  Law. 
[FRBoc.  91-21188  Filed  9-4-91;  8:45  am] 

BILUNO  COOC  471IHW-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  ttte  Week  Ended  August 
23, 1991 

The  following  Agreements  were  filed 
v^ith  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  Number  47706. 
Date  filed:  August  21. 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC2  Mail  Vote  505  (Amman- 
Beirut  fares). 
Proposed  Effective  Date:  September  1. 

1991. 
Docket  Number:  47713. 
Date  filed:  August  23. 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  SNATC/2044  dated  July  30. 

1991.  R-1  to  R-10,  Resolution  No.  22. 
Proposed  Effective  Date:  January  1, 

1992. 
Docket  Number  47716. 
Date  filed:  August  23, 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  CAC/Re8o/l69  dated  August  7, 

1991.  Expected  Resolutions  R-1  to  R-3. 
Proposed  Effective  Date:  September  15, 

1991. 

Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  91-21160  Filed  9-4-91;  8:45  am] 

MUJNO  cooe  4t10-«3-M 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  the  Weeic  Ended 
August  23, 1991 

The  following  applicatidn^  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 

Department  of  Transportation's 

Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 


below  for  each  application.  Following 

the  answer  period  DOT  may  process  the 

application  by  expedited  procedures. 

Such  procedures  may  consist  of  the 

adoption  of  a  show-cause  order,  a 

tentative  order,  or  in  appropriate  cases  a 

final  order  without  further  proceedings. 

Docket  Number  47707. 

Date  filed:  August  21, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  18, 1991. 

Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  section  4401 
of  the  Act  and  subpart  Q  of  the 
Regulation  applies  for  amendment  of 
its  certificate  of  public  convenience 
and  necessity  for  Route  389  so  as  to 
add  Santa  Cruz,  Bolivia,  as  an 
intermediate  point  on  segment  1. 

Docket  Number  47708. 

Date  filed:  August  21, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  18, 1991. 

Description:  Application  of  American 
Airlines,  Inc..  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations  applies  for  amendment  of 
its  certificate  of  public  convenience 
and  necessity  for  Route  543.  That 
certificate,  as  issued  by  Order  90-5-5. 
May  3, 1990.  presentiy  authorizes 
American  to  provide  foreign  air 
transportation  of  persons,  property, 
and  mail  between  Miami,  Florida,  and 
Caracas,  Venezuela.  By  this 
application,  American  seeks  to  add 
Maracaibo,  Venezuela,  as  a  co- 
terminal  point  with  Caracas. 

Docket  Number  47709. 

Date  filed:  August  21, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  18. 1991. 

Description:  Application  of  U.S.-Africa 
Airways,  Inc.,  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations  applies  for  issuance  of  a 
certificate  of  public  convenience  and 
necessity  so  as  to  authorize  USAA  to 
provide  foreign  air  transportation  of 
persons,  property  and  mail  between 
various  points  in  the  United  States,  on 
the  one  hand,  and  points  in  Southern 
Africa,  on  the  other. 

Docket  Number  47711. 

Date  filed:  August  23, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  20, 1991. 

Description:  Application  of  Tower  Air, 
Inc.,  pursuant  to  section  401  of  the  Act 
and  subpart  Q  of  the  Regulations 
applies  for  issuance  of  a  certificate  of 
public  convenience  and  necessity,  or 
amendment  of  its  current  certificate, 
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to  provide  scheduled  combtnatioa 
service  between  ^^ew  York.  NY  and 
Athens.  Greece. 

Docket  Number:  47712. 

Date  filed:  August  25 .  1991. 

Due  Date  for  Answe  •$,  Conforming 
Applications,  or  \.  btion  to  Modify 
Scope:  September  20, 1991. 

Description:  Applicajtion  of  Delta  Air 
Lines.  Ina.  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  permit 
Delta  to  provide  foreign  air 
transportation  between  New  York, 
New  York  and  Orlando,  Florida,  on 
the  one  hand,  and  London.  England 
(via  Stansted  Airp  >rt).  on  the  other 
hand. 

Docket  Number  47714. 

Date  filed:  August  21 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  \iotion  to  Modify 
^cope:  September  ^,  1991. 

Description:  Application  of  Sun  Country 
Airlines.  Inc..  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations  requests  issuance  of  a 
certificate  (permanent  if  possible)  to 
engage  in  scheduled  foreign  air 
transportation  of  persons,  property 
and  mail  on  a  periussive  basis: 
Between  a  point  or  points  in  the 
United  States,  via  other  Intermediate 
points,  and  a  pointl  or  points  in 
Norway.  Denmarkjand  Sweden. 

Phyllis  T.Kayfer. 

Chief,  Documentary  Services  Division. 

(FR  Doc.  91-21161  nie<|  9-*-91:  8:45  am) 

BILUNQ  CODE  «1»«-M 


Federal  Aviation  Ac  ministration 

Radio  Tectmical  Co<ninission  for 
Aeronautic*  (RTCA),  Special 
Committee  147,  IMinlmum  Operational 
Performance  Standards  for  Traffic 
Alert  and  CoOision  Avoidance  Systems 
Airborne  Equipment  (Meeting 

Pursuant  to  sectioi  1 10(a)(2)  of  the 
Federal  Advisory  Co  mmittee  Act  (Pub. 
L.  92-483.  5  U.S.C.,  a  >pendix  I),  notice  is 
hereby  given  for  the  thirty-seventh 
meeting  of  Special  C  smmittee  147  to  be 
held  September  11-1  J,  1991.  in  the 
RTCA  Conference  Rrom,  1140 
Connecticut  Avenue  NW.,  suite  1020. 
Washington.  DC  2a  36,  commencing  at 
9:30  a.nu 

The  agenda  for  thi  s  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  of  meeting  agenda: 
(3)  Approval  of  minijtes  of  the  thirty- 
sixth  meeting  held  a  i  May  16-17, 1991. 
RTCA  paper  no.  321-91/80147-466 
(previously  distribut  id):  (4)  TCAS 


Program  status  reports:  (a) 
Manufacturers'  update:  (b)  FAA  TCAS 
Program;  (c)  TCAS  Transition  Program: 
(d)  TCAS  III;  (5)  Reports  of  working 
group  activities;  (a)  Pilot  Working 
Group/Separation  Assurance  Task 
Force;  (b)  Requirements  Working  Group; 
(6)  Review  of  plans  for  end-to-end 
verification  and  validation  process;  (7) 
Review  of  EUROCAE  Working  Group  34 
activities;  (8)  Review  of  action  items 
from  last  meeting;  (9)  Other  business; 
(10)  Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square. 
1425  K  Street.  NW..  suite  500. 
Washington.  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Wasliington.  DC  on  August  28. 
1991. 

Joyce  |.  Gillen, 
Designated  Officer. 

(FR  Doc.  91-21227  Filed  9-4-91;  8:45  am| 
BILUNO  CODE  MIO-M-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Special 
Committee  168,  Lithium  Batteries; 
IMeeting 

Pursuant  to  section  10{a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  5  U.S.G.  appendix  I),  notice  is 
hereby  given  for  the  fourth  meeting  of 
Special  Committee  168  to  be  held 
September  26-27. 1991.  in  the  RTCA 
Conference  Room.  1140  Connecticut 
Avenue  NW.,  suite  1020,  Washington. 
DC  20036.  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  Third  Meeting  minutes. 
RTCA  Paper  Na  290-91 /SC168-28;  (3) 
Technical  presentations;  (4)  Report  of 
working  groups:  (5)  Further  development 
of  a  strawman  MOPS  preparatory  to 
First  Draft;  (6)  Working  group  sessions: 
(7)  Assignment  of  tasks;  (8)  Other 
business;  (9)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square. 
1425  K  Street  NW„  suite  500, 
Washington.  DC  20005;  (202)  682-0266. 


Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  August  28, 
1991. 

)oyce  f.  GiSea. 
Designated  Officer 
(FR  Doc.  91-21228  Filed  9-4-91;  8:45  am| 

BIUJNO  CODE  4910-13.4H 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-40;  Notice  1 1 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1989  Mercedes- 
Benz  200TE  Passenger  Cars  Are 
EUglble  for  Importation 

AOENCV:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1989 
Mercedes-Benz  200TE  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1989 
Mercede»-Benz  200TE  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  Stales 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  In  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  7. 1991. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  TrafHc 
Safety  Administration,  400  Seventh  St., 
SW..  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.m.] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-386-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  appUcable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
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after  January  31. 1990.  unless  NHTSA 
has  determined  that 

(I)  The  motor  vehicle  is  *  *  *  substantially 
simitar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
(of  the  Act),  and  of  the  same  model  year 
•  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards.  *  *  * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  pn  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-9CMX)7)  has  petitioned 
NHTSA  to  determine  whether  the  1989 
Mercedes-Benz  200TE,  Model  ID  124.081 
passengers  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  G&K  believes  is 
substantially  similar  Is  the  1989 
Mercedes-Benz  300TE.  Model  ID  124.090, 
and  it  has  submitted  information 
indicating  that  Mercedes-Benz  of  North 
America  offered  the  1989  Mercedes- 
Benz  300TE  for  sale  in  the  United  States. 
This  model  was  manufactured  by 
Daimler-Benz  A.G.  and  was  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  notes  that  the  agency, 
on  its  own  initiative,  has  already  made  a 
determination  of  substantial  similarity 
covering  1969  Model  300TE  vehicles  that 
Daimler-Benz  A.G.  did  not  certify  and 
offer  for  sale  in  the  United  States  (55  FR 
47418).  It  alleges  that  the  300TE  and  non- 
conforming 200TE  model  vehicles  differ 
"mainly  in  engine  size  and  minor 
comfort  or  cosmetic  options  which  go 
with  it" 

The  petitioner  stated  that  both  the 
200TE  and  the  U.S.-companion  model 
300TE  share  the  same  basic  design,  with 
identical  wheelbase,  front  and  rear 
track,  and  overall  length,  width,  and 
height  The  petitioner  further  noted  that 
although  Daimler-Benz  A.G.  had  offered 
five  diesel-powered  and  five  gasoline- 
powered  models  of  this  design  in 
Germany,  the  company  concluded  upon 
researching  the  United  States  market 
that  it  need  only  import  a  single 
gasoline-powered  models  for  the  1989 


model  year,  the  300TE.  Noting  that  the 
German  government  unlike  the  United 
States,  requires  a  manufacturer  to  take  a 
vehicle's  power  rating  and  achievable 
top  speed  into  consideration  in 
certifying  its  safety  performance,  the 
petitioner  stated  that  any  variations  in 
the  parts  supplied  on  the  model  200TE 
and  the  U.S.  companion  model  300TE 
may  be  attributed  to  such  differing 
regulatory  requirements.  The  petitioner 
emphasized,  however,  that  any 
differences  in  the  parts  supplied  on  the 
model  200TE  would  not  diminish  that 
vehicle's  safety  performance. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  1989  model  200TE,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1989  model 
300TE  that  was  offered  for  sale  in  the 
United  States,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specially,  the  petitioner  claims  that 
the  1969  model  200TE  is  identical  to  the 
certified  1989  mode!  300TE  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Level  Sequence  *  *  *, 

103  Defrosting  and  Defogging  Systems, 

104  Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Refecting  Surfaces. 
109  New  Pneumatic  Tires,  113  Hood 
Latch  Systems,  116  Brake  Fluids,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207  Seating 
Systems,  206  Occupant  Crash 
Protection,  209  Seat  Belt  Assemblies,  210 
Seat  Belt  Anchorages.  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  106  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  and  bulbs,  including 
sidemarker  lamps  and  reflex  reflectors; 
(b)  installation  of  U.S.-model  taillamp 


assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors; 
Replacement  of  the  passenger's  outside 
rearview  mirror,  whicli  is  convex  but 
does  not  bear  the  required  warning 
statement 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  Na  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  it 
switched  off. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  Une  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1989  model  200TE 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  October  7. 1991. 

Authority:  15  U.S.C.  1397(cK3)(A)(iHIIl  and 
(C)(iii):  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  l.SO. 


991 
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1991. 


Issued  on  August  29 
WilUam  A.  Boehly, 
Associate  Administralprfc 
|FR  Doc.  91-21229  Filejl 
BNXING  CODE  4«10-S«-M 
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'or  Enforcement. 
9-4-91;  8:45  amj 


DEPARTMENT  OF  1  HE  TREASURY 
Office  of  Thrift  Sup  ervision 


Gold  Coast  Federal 
Plantation,  Rorida; 
Conservator  Witti  i 


Savings  Bank; 
Replacement  of 
Receiver 


Notice  is  hereby 
to  the  authority  con 
(F)  of  section  5(d)(2 
Owners'  Loan  Act, 
Supervision  duly  re 
Resolution  Trust 
Conservator  for 
Savings  Bank, 
( "Association"), 
Trust  Corporation 
the  Association  on 


%  ven  that,  pursuant 
l|ained  in  subdivision 
of  the  Home 
le  Office  of  Thrift 
ij  laced  the 
Co  poration  as 
Gol  1  Coast  Federal 
Plant  ition,  Florida 
wit  1  the  Resolution 
a  I  sole  Receiver  for 
i  August  23, 1991. 


,19)1. 


[ton 


Dated:  August  29. 

By  the  Office  of  Thrft  Supervision. 
Nadine  Y.  Washingto 
Corporate  Secretary. 
[PR  Doc.  91-21255  File^  »-*-91;  8:45  amJ 
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Sunshine  Act  Meetings 


Federal  Register 
VoL  56.  No.  172 

Thursday.  September  5.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putiUshed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b{e)(3). 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USm:  SE-91-26A] 

Emergency  Notice 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT;  56FR4237&— 
dated  August  27. 1991. 

CHANGE  OF  DATE  OF  MEETING: 

Original  Date:  September  10. 1991  at  9:00 

a.m. 
New  Date:  September  11, 1991  at  9:00 

a.m. 

Notice  is  given  that  a  Commission 
meeting  was  scheduled  at  9:00  a.m.,  on 
September  10. 1991  and  in  conformity 
with  19  C.F.R.  §  201.37(a). 
Commissioners  Brunsdale,  Newquist, 
Rohr,  and  Lodwick  have  voted  to  change 
the  date  of  the  meeting  to  September  11, 
1991  at  9:00  a.m. 

Commissioners  Brunsdale,  Newquist, 
Rohr.  and  Lodwick  determined  by 
circulation  of  an  action  jacket  that 
Commission  business  requires  the 
change  in  the  date  of  this  meeting, 
affirmed  that  no  earlier  notice  of  the 
change  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason, 
Secretary.  (202)  205-2000. 

Dated:  August  30. 1991. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc  91-21364  Filed  &-3-91: 11«4  am] 
MLUNO  CODE  nno-(»-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  date:  1:00  p.m..  Tuesday. 

September  10. 1991. 

place:  Filene  Board  Room.  7th  Floor, 

1776  G  Street.  N.W.,  Washington,  D.C 

20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Central  Liquidity  Facility  Line  of  Credit 
for  FY  1992.  Closed  pursuant  to  exemptions 
(4).  (8).  and  (9)(A)(ii). 

3.  Administrative  Action  under  Section  206 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii).  and 
(9)(B). 

4.  Administrative  Actions  under  Section 
208  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii].  and 
(9)(B). 

5.  Appeal  by  FCU  of  Regional  Director's 
Decision.  Closed  pursuant  to  exemptions  (8) 
and  (9)(A)(ii). 

6.  Personnel  Policy.  Closed  pursuant  to 
exemption  (2). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  91-21392  Filed  9-a-91: 1:52  pm] 

MUJNQ  CODE  7S3S-01-M 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  date:  11:00  a.m.,  Friday, 

September  13, 1991. 

PLACE:  Amway  Grand  Plaza  Hotel.  Pearl 

at  Monroe,  Grand  Rapids,  Michigan 

49503-2666,  (616)  774-2000. 

status:  Open. 

BOARD  BRIEFINGS: 

1.  Economic  Commentary. 

2.  Central  Liquidity  Facility  Report  and 


Report  on  CLF  Lending  Rate. 

3.  Insurance  Fund  Report. 

4.  Legislative  Update. 

MATTERS  TO  BE  CONSIDERED: 

1.  Minutes  of  Previous  Open  Meetings. 

2.  Central  Liquidity  Facility's  Reserving 
Policy. 

3.  Central  Liquidity  Facility's  Agent 
Commitment  Fee. 

4.  Final  Rule:  Section  701.21(h).  NCUA's 
Rules  and  Regulations,  Member  Business 
Loans. 

5.  National  Credit  Union  Share  Insurance 
Fund  (NCUSIF)  Insurance  Premium. 

FOR  MORE  INFORMA-nON  CONTACT  Becky 
Baker.  Secretary  of  the  Board. 
Telephone  (202)  682-9600. 
Becky  Baker. 

Secretary  of  the  Board. 

(FR  Doc.  91-21393  FUed  »-3-«l:  1:52  pm] 

BHXMQ  COOC  7S3S-01-M 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

PubUc  Aimouncement 

Pursuant  to  the  Government  in  the 

Sunshine  Act 

(Public  Uw  94-409)  (5  U.S.C.  Section 

552b] 

DATE  AND  TIME:  Thursday.  September  5, 

1991. 1:00  p.m. 

PLACE:  5550  Friendship  Boulevard 

Chevy  Chase,  Maryland,  20815. 

STATUS:  Open  Meeting. 

MATTERS  TO  BE  CONSIDERED:  Emergency 

Meeting  to  discuss  and  ratify  the  Parole 

Commission's  1993  budget 

AGENCY  CONTACT  Keith  Bratt.  Budget 

Officer.  United  States  Parole 

Commission.  (301)  492-5974. 

Dated:  August  30. 1991. 
Michari  A  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  91-21357  Filed  9-3-91: 10:22  am) 
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Corrections 


Vol  66,  Na  172 

Thursday,  September  5,  1991 


TMs  section  of  ttie  F1EDERAL  REGlSTe) 
contains  editorial  cxjirtrlMW  o(  pfewkxisly 
putittshed  Presidential,  Rule,  f^oposed 
Rute,  and  l^totice  doojments.  Tr^ese 
corrections  are  prepared  by  t^e  Office  of 
the  Federal  Regisler.  Agency  prepared 
correctioris  are  issued ,  as  signed 
documents  and  appeal  in  t^e  appropriate 
document  categories  elsewhere  in  the 
esue. 


DEPARTMENT  OF  C0MMERCE 


National  Oceanic  an^  Atmospheric 
Administfatlon 

50  CFR  Part  675 

(Docket  Na  901199-IOitl 


Groundfish  Fishery 
and  Aleutian  islands 


<f 


the  Bering  Sea 
Area 


Correction 


isil 


In  rule  document  91-19829  beginning 
on  page  41309  in  the  i$sue  of  Tuesday, 
August  20, 1991,  mak^  the  following 
corrections: 

On  page  41309,  in  tl^  second  coliunn, 
under  SUPPtEMENTARV  INf  ORMATtON: 

a.  In  the  first  paragsaph.  in  the  fourth 
line  from  the  end,  insert 
foreign  fishery  and  at 
"CFR  •  and  "part  675" 

b.  In  the  fourth  par:  graph,  in  the  fifth 
line  from  the  end,  ins<  rt  Safe"  between 
"bycatch**  and  "standprds' 

enxmocooe  tsos-ovo 


part  611  for  the 
50  CFR"  between 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Fusion  Energy  Advisf>ry  Committee; 
Open  Meeting 

Correction 

In  notice  document  191-20651 
appearing  on  page  42^10  in  the  issue  of 
Wednesday,  August  2  B,  1991.  in  the  first 
column,  in  the  first  pa  ragraph,  in  the 
fifth  line,  insert  "Ener  jy"  after  "Fusion". 

WUJMCOOC  1S0S4H) 


FEDERAL  COMMIiNICATIONS 
COMMISSION 

47  CFR  Part  W 

(PR  Docket  No.  U-SSZ;  FCC  9V74) 

Private  Land  Mobile  Radio  Services; 
Use  of  the  220-222  MHz  Frequency 
Band 

Correction 

In  rule  document  91-9397  beginning  on 
page  19598  in  the  issue  of  Monday,  April 
29, 1991,  make  the  following  correction: 

$•0213   (Conectetf) 

On  page  19602,  in  amendment  29  to 
§  90.213,  in  footnote  18,  in  the  fifth  line, 
"±0000015*  should  read  "±000015". 

atUJNO  COOE  1«0S4t« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  96 

[DA  91-946) 

Nonsubstantive  Amendment  of  Part  97 
of  the  Commission's  Rules  Governing 
the  Amateur  Radio  Service 

Correction 

In  ruJe  document  91-19511  begiiuiing 
on  page  40800  in  the  issue  of  Friday, 
August  16, 1991,  make  the  following 
correction: 

On  page  40800,  in  the  third  column,  in 
paragraph  4,  in  the  first  line. 
"§  97.301(i}"  should  read  "5  97.303(1)". 

MUJNOCOOE  Ma»OM> 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  for  Disease  Control 

[Announcement  Numt>«r  150] 

Availability  of  Funds  for  Fiscal  Year 
1991  Modified  System  for  AIDS  Case 
Re|3orting  and  Ascertainment  of  HIV- 
Related  Morbidity 

Correction 

In  notice  document  91-18815  beginning 
on  page  37710  in  the  issue  of  Thursday, 
August  8, 1991,  make  the  following 
correction: 


On  page  37710.  in  the  second  ccdumn, 
in  the  fifth  full  paragraph,  in  the  sixth 
line.  "23-"  should  read  "12-". 


MUOM  OOOE  WOfrAVO 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Na  91N-0122] 

RDM  0905- AB68 

¥oott  Labeling;  Nutrition  Labeling  of 
Raw  Fruit,  Vegetat>les,  and  Fislt; 
Gul<lellf>es  for  Voluntary  Nutrition 
Labeling  of  Raw  Fruit,  Vegetables,  and 
Rsh;  hfentificatfon  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish;  Definition  of 
Substantial  Compliance 

Correction 

In  proposed  rule  document  91-15771, 
beginning  on  page  30468,  in  the  issue  of 
Tuesday,  July  2, 1991.  make  the 
following  corrections: 

1.  On  page  30474.  in  the  third  column. 
in  the  tUrd  fall  paragraph,  in  the  fifth 
line,  "nutrient"  should  read  "nutrition". 

Z.  On  page  30475.  in  the  1st  column,  in 
the  23d  hne,  the  last  sentence  is 
corrected  to  read  as  follows: 

"This  procedure  may  result  in 
underdeclaration  of  some  nutrients  (e.g., 
vitamin  C]  and  overdecIaratifHi  of  others 
(e.g.,  sodium)  when  variability  is  high, 
but  the  values  that  it  provides  fairiy 
represent  the  nutrient  levels  that  the 
consumer  can  depend  upon  receiving 
from  a  product  over  time." 

3.  On  page  30480,  in  the  first  and 
second  columns,  in  Table  3,  the  first  four 
lines  should  read  as  follows: 

Table  3.— The  Fruit  in  Decreasing  Order 
BY  Sales,  Production,  or  Consumption 


PMA> 

OFFVA* 

ERS.  USOA> 

Appto 

WsMiiiiolon 

Orange 

Ban«n« 
Apple 
Orange 
Watennelon 

Banana 

Apple 

Oranga 

Watennelon 

BILLING  COOC  1SOM1-0 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[(VVY-920-08-4120-11);  WYW124646] 

Invitation  for  Coal  Exploration  License; 
Ctteyenne,  WY 

Correction 

In  notice  document  91-16694, 
beginning  on  page  32225  in  the  issue  of 
Monday,  July  15, 1991,  make  the 
following  corrections: 

On  page  32225,  in  the  second  column, 
in  the  first  SUMMARY  paragraph,  in  the 
last  line,  "Coverse"  should  read 
"Converse".  And  in  the  second 
paragraph,  in  the  second  line,  "for" 
should  read  "of. 

MUJNQ  COOE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  93 

[Docket  No.  26339;  Amdt  No.  93-62] 
RIN  2120-AE21 

Operation  of  Jet  Aircraft  in  Commuter 
Slots  at  O'Hare  International  Airport 

Correction 

In  rule  document  91-19736  beginning 
on  page  41200  in  the  issue  of  Monday, 
August  19, 1991,  make  the  following 
corrections: 

1.  On  page  41201,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  fifth 
line,  "of  should  read  "for". 

2.  On  the  same  page,  in  the  third 
column,  in  the  sixth  line,  insert 
"equally"  after  "apply". 


3.  On  page  41202.  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
eighth  line  from  the  bottom,  "100" 
should  read  "110". 

4.  On  page  41203,  in  the  third  column, 
in  the  third  full  paragraph,  in  the 
seventh  line,  "commenter"  should  read 
"commuter". 

5.  On  page  41206,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  third 
line,  "it"  should  read  "if. 

BKJJNO  COOE  ISOMI-O 


Thursday 
September  5,  1991 


Part  II 


Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Lower  Brule  Sioux  Uquor  Code;  Notice 
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DEPARTMENT  OF 
Bureau  of  Indian  Affairs 


rHE  INTERIOR 


Lower  Brule  Sioux 

August  19. 1991. 
agency:  Bureau  of 
Interior. 
action:  Notice. 


Tribal  Liquor  Code 


ndian  Affairs, 


summary:  This  Not 


ce  is  published  in 


accordance  with  au  thority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary— Indian  Affairs  by 
209  DM  9,  and  in  actordance  with  the 
Act  of  August  15.  IS  53.  67  Stat.  5«8, 18 
U.S.C.  1161. 1  certifj  that  the  Ordinance 
No.  LB-89-C  was  d\  ly  adopted  by  the 
Lower  Brule  Sioux  1  ribal  Council  on 
June  7, 1989.  The  on  inance  imposes 
restrictions  on  the  s  ale  of  alcohol 
beverages  in  the  arc  a  of  Indian  Country 
under  the  jurisdictic  n  of  the  Lower  Brule 
Sioux  Indian  Tribe  !)y  superseding  the 


previous  Ordinance 


published  in  the  Fee  eral  Register  on 


which  was 


May  4, 1954. 19  FR  2573  and  October  21. 
1966. 31  FR  13610.  Sales  of  alcoholic 
beverages  are  prohibited  except  as 
authorized  by  the  Ordinance.  Violations 
are  deemed  a  Class  "A"  offense  as 
defmed  in  the  Lower  Brule  Sioux  Tribal 
Law  and  Order  Code. 

DATES:  This  ordinance  is  effective  as  of 
September  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  A.  Manuel.  Chief.  Branch  of 
Judicial  Services,  Division  of  Tribal 
Government  Services.  1849  C  Street. 
NW.,  MS  2612-MIB.  Washington,  DC 
20240-4001;  telephone  (202)  208-4400, 
FTS/268-4400. 

SUPPI^MENTARY  INFORMATION:  The 

Ordinance  reads  as  follows:  Whereas, 
the  Lower  Brule  Sioux  Tribe  is  a 
federally  recognized  Indian  Tribe 
organized  pursuant  to  the  Indian 
Reorganization  Act  of  1934;  and 

Whereas,  the  Lower  Brule  Sioux  Tribe 
is  desirous  of  insuring  the  health  and 


safety  of  all  people  of  the  Lower  Brule 
Reservation,  residents  and  visitors  alike; 

Now  therefore,  be  it  ordained,  that  the 
Lower  Brule  Sioux  Tribe  does  hereby 
adopt  the  following:  "No  person  shall 
sell  any  alcoholic  beverage  except  as 
authorized  under  the  provisions  of  this 
section.  Any  person  doing  such  shall  be 
guilty  of  an  offense  and  upon  conviction 
thereof  shall  be  sentenced  to 
incarceration  for  a  period  not  to  exceed 
six  (6)  months  or  fined  not  more  than 
$500.00,  or  both.  This  offense  shall  be 
deemed  a  Class  "A"  offense;"  and 

Be  it  further  ordained,  that  the 
provisions  of  this  Ordinance  shall  not 
apply  to  the  purchase  and  sale  of  wines 
used  by  ordained  rabbis,  priests, 
ministers,  or  pastors  of  any  church  or 
established  religious  organization  for 
sacramental  purposes  within  the  Lower 
Brule  Sioux  Reservation. 
David  J.  Matheson, 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  91-21183  Filed  fr-4-«l;  8:45  amj 

MLUNO  COOE  4310-02-«l 


Thursday 
September  5,  1991 


Part  III 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  61 

Amendment  of  the  Compliance  Date  for 
the  Annual  Flight  Review  Requirements 
for  Recreational  Pilots  and  Non- 
Instrument-Rated  Private  Pilots  With 
Fewer  Than  400  Hours  of  Flight  Time; 
Final  Rule 
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DEPARTMENT  Off  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  61 

(Docket  Na  24895;  ^mdt  No.  61-91] 

RiN2120-AE11 


tOftf)#i 


Amendment  of  tftt  Compliance  Date 
for  ttie  Annual  FH^I>t  Review 
Requirements  for  Recreational  Pilots 
artd  Non-Instrument-Rated  Private 
Pilots  With  Fewer  Than  400  Hours  of 
Flight  Time 


agency:  Federal  Alv 
Administration  (F/ 
ACTION:  Final  rule;|i 
comments. 


lation 
0.  DOT. 
iquest  for 


1 


with  fewer  than  - 
receive  an  annual : 
consisting  of  a  mir 
of  flight  and  ground 


summary:  This  Hnil  rule  extends,  until 
August  31, 1993,  th^  compliance  date  for 
the  requirement  th*t  recreational  pilots 
and  non-instrumenji-rated  private  pilots 
I  hours  of  flight  time 
{light  review 
lum  of  1  hour  each 
instruction.  This 
amendment  is  necessary  to  provide  the 
Federal  Aviation  /idministration  (FAA) 
adequate  time  in  wnich  to  complete  its 
rulemaking  addressing  the  petitions  of 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA)  and  the 
Experimental  Aira  aft  Association 
(EAA)  to  delete  the  annual  flight  review. 
This  amendment  si  spends  the  annual 
flight  review  requirement  while  the 
rulemaking  is  under  way,  and  thereby 
precludes  the  need  Bor  large  numbers  of 
pilots  to  conduct  this  additional  groimd 
and  flight  instructic^n  in  the  interim. 
DATES:  Effective  D^te:  This  final  rule  is 
effective  September  5, 1991.  Comments 
must  be  received  o^  or  before  October  7, 
1991. 


AOORESSES:  Comments  on  this  ftnal  rule 
may  be  delivered  ta  the  Federal 
Aviation  Administsation,  Office  of  the 
Chief  Counsel  Attn:  Rules  Docket 
(AGC-204).  Docket'No.  24695.  800 
Independence  Aveaue  SW.,  room  915G. 
Washington.  DC  2X91.  Comments  may 
be  inspected  in  room  915G  between  8:30 
a.m.  and  5  p.m..  weekdays,  except 
Federal  holidays. 
FOn  FURTHER  INFORMATION  CONTACT: 
Thomas  Glista,  Regulations  Branch 
(AFS-^50).  GeneraB  Aviation  and 
Commercial  Division,  800  Independence 
Avenue  SW..  Washington,  DC  20591. 
telephone:  (202)  2671-8150. 
SUPPLEMENTARY  IN^RMATtON 

Availability  of  AnMndment 

Any  person  may  obtain  a  copy  of  this 
amendment  by  submitting  a  request  to 
the  Federal  Aviatio  i  Administration, 


Office  of  Public  Affairs.  ATTN:  APA- 
230. 800  Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling  the 
Office  of  Public  Affairs  at  (202)  267- 
3484.  Communications  must  identify  the 
docket  number  (Docket  No.  24605)  of 
this  amendment.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
notices  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

The  requirement  for  an  annual  flight 
review  for  recreational  and  non- 
!  instrument-rated  private  pilots  with 
fewer  than  400  hours  of  flight  time 
(hereafter,  the  affected  pilots)  was 
issued  in  the  fmal  rule  entitled 
"Certification  of  Recreational  Pilots  and 
Annual  Flight  Review  Requirements  for 
Recreation  Pilots  and  Non-Instrument- 
Rated  Private  Pilots  With  Fewer  Than 
400  Flight  Hours"  [Amendment  61-82;  54 
FR  13028;  March  29, 1989].  That  final 
rule  resulted,  in  part,  hom  a  petition  for 
rulemaking  submitted  by  the  National 
Association  of  Flight  Instructors  (47  FR 
11026;  March  15, 1982).  The  final  rule 
was  based  upon  Notice  of  Proposed 
Rulemaking  No.  85-13  [50  FR  26286;  June 
25. 1985]. 

The  original  effective  date  for  the 
recreational  pilot  final  rule,  which 
contains  the  annual  flight  review 
requirement,  was  August  31. 1989.  This 
means  that  1  year  later,  as  of  August  31, 
1990,  the  affected  pilots  would  have  had 
to  complete  the  additional  ground  and 
flight  instruction. 

As  a  result  of  petitions  from  AOPA 
and  EAA  to  delete  the  annual  flight 
review,  and  other  numerous  inquiries 
questioning  the  sufficiency  of  the  data 
used  to  justify  the  annual  flight  review 
requirement,  the  FAA  initiated  a  review 
of  the  documents  and  data  that  were 
used  to  justify  the  adoption  of  the 
annual  flight  review  requirement  On 
March  27, 1990.  the  FAA  completed  a 
preliminary  study  of  these  documents 
and  data.  As  a  result  of  this  review,  the 
FAA  determined  that  the  documents  and 
data  sources  it  used  to  develop  the 
annual  flight  review  requirement  may 
have  been  insufficient.  Therefore,  on 
November  30, 1990,  the  FAA  extended 
the  compliance  date  for  the  annual  flight 
review  rule  to  August  31, 1991 
[Amendment  61-89;  55  FR  50312; 
December  5. 1990].  Ehiring  die  interim, 
the  FAA  has  been  studying  the  data  to 
make  a  final  determination  as  to  the 
need  for  the  annual  flight  review  and 
currently  is  working  on  a  rulemaking 
project  that  will  address  this  issue. 


Reason  for  No  Notice  and  Immediate 
Adoption 

This  amendment  is  being  adopted 
without  notice  and  public  comment 
procedure  because  delay  would  have  a 
significant  economic  impact  on  the 
general  aviation  community.  Large 
numbers  of  recreational  and  private 
pilots  would  be  required  to  receive  2 
hours,  at  a  minimum,  of  ground  and 
flight  instruction  on  a  yearly  basis  at  an 
estimated  annual  cost  of  $6.4  million  in 
1992.  The  FAA  needs  more  time  to 
complete  work  on  the  rulemaking 
project  that  proposes  to  delete  the 
annual  flight  review  requirement  for  the 
affected  pilots;  requiring  these  persons 
to  complete  an  atmual  review  in  the 
interim  would  constitute  an  undue 
burden. 

The  FAA  finds  that  publication  of  this 
amendment  for  notice  and  public 
comment  prior  to  its  issuance  is 
impracticable  and  contrary  to  the  public 
interest.  Because  a  similar  amendment 
was  previously  published  with  a  request 
for  comments,  publication  of  this 
amendment  for  prior  comment  could  not 
reasonably  be  expected  to  result  in  the 
receipt  of  new  information.  Because 
compliance  with  the  current  rule  would 
be  an  undue  burden  on  the  general 
aviation  public,  and  in  order  for  this 
amendment  to  be  equally  relieving  for 
all  affected  persons,  I  find  that  it  should 
be  made  effective  in  fewer  than  30  days. 

Interested  persons,  however,  are 
invited  to  submit  such  post-publication 
comments  as  they  may  desire  regarding 
this  amendment.  Communications 
should  identify  the  docket  number  and 
be  submitted  in  duplicate  to  the  address 
above.  All  communications  received  on 
or  before  the  close  of  the  comment 
period  wiU  be  considered  by  the 
Administrator,  and  this  amendment  may 
be  changed  in  light  of  the  comments 
received.  All  comments  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties. 

General  Discussion  of  This  Final  Rule 

As  a  result  of  unforeseen  delays  in 
developing  the  above  proposed  rule,  the 
FAA  will  be  unable  to  issue  a  final  rule 
prior  to  the  August  31, 1991,  compliance 
date  of  the  annual  flight  review. 
Therefore,  the  FAA  has  determined  that 
further  extension  of  the  compliance  date 
of  the  annual  flight  review  rule  until 
August  31, 1993,  is  in  the  public  interest. 
This  amendment  responds,  in  part,  to 
the  AOPA  and  EAA  petitions. 
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Economic  Statement 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
benefits  to  society  for  eacii  regulatory 
change  outweigh  potential  costs. 
Accordingly,  the  FAA  has  investigated 
the  economic  impacts  of  this  rule.  Based 
upon  the  results  of  its  investigation,  the 
FAA  concludes  that  this  amendment  is 
cost-beneficial. 

The  beneHts  of  this  rule  extending  the 
elective  date  of  requiring  the  affected 
pilots  to  undergo  an  annual  flight  review 
are  the  substantial  cost-savings  to  these 
pilots.  The  FAA  estimates  that 
approximately  130,000  pilots  would  have 
been  affected  by  the  annual  flight 
review  requirement  between  August  31, 
1991,  and  August  31, 1993.  The  cost- 
savings  to  these  pilots  are  estimated  to 
be  $12.8  million.  These  estimated  cost- 
savings  were  calculated  using 
representative  rental  rates  for  flight 
instruction  and  for  ground  instruction  by 
category  of  aircraft. 

Based  on  its  preliminary  evaluation  of 
the  relevant  data,  the  FAA  has  not 
identified  any  costs  or  any  potential 
reduction  in  safety  associated  with  this 
spot  amendment.  The  purpose  of  this 
amendment  is  to  avoid  imposing 
unnecessary  costs  on  the  public  during 
the  period  FAA  is  taking  regulatory 
action  to  address  the  requirement  for 
annual  flight  reviews  for  the  affected 


pilots.  A  separate  regulatory  evaluation 
has  not  been  prepared  for  this  spot 
amendment;  however,  a  regulatory 
evaluation  with  data  relevant  to  this 
spot  amendment  will  be  prepared  for  the 
rule  addressing  the  annual  flight  review. 

Federalism  Impact 

The  amendment  adopted  herein  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  amendment  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Conclusion 

This  amendment  delays  the 
compliance  date,  until  August  31, 1993, 
of  the  annual  flight  review  requirement 
for  the  affected  pilots  that  was 
established  in  Amendment  61-89, 
"Certification  of  Recreational  Pilots  and 
Aimual  Flight  Review  Requirements  for 
Recreational  Pilots  and  Non-Instrument- 
Rated  Pilots  with  Fewer  than  400  Hours" 
final  rule. 

The  FAA  has  determined  that  the 
amendment  is  not  a  major  regulation 
imder  the  criteria  of  Executive  Order 
No.  12291  but  is  significant,  because  of 
the  number  of  persons  affected  and 
public  interest  in  this  issue,  imder  the 


Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  [44  FR 
11034;  February  26, 1979). 

list  of  Subjecto  in  14  CFR  61 

Aeronautical  knowledge,  Aviation 
Safety,  Cross-country  flight  privileges. 
Eligibility  requirements,  Limitations, 
Operational  experience.  Student  Pilots. 

The  Amendment 

Accordingly,  part  61  of  the  Federal 
Aviation  Regulations  (14  CFR  part  61)  is 
amended  as  follows: 

PART  61~CERT1FICATI0N:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  appendix  1354(a).  1355. 
1421. 1422,  and  1427;  49  U.S.C.  lOe(g). 

2.  By  amending  §  61.56  by  revising  the 
introductory  text  of  paragraph  (d)  to 
read  as  follows: 

861.56    Flight  RevtMV. 


(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  after  August  31, 
1983— 


Issued  in  Washington.  DC.  on  August  30, 
1991. 

JamM  B.  Bus«y, 
Administrator. 

[FR  Doc  91-21242  Filed  8-30^:  2:39  pm] 
MtUNQ  COW  4«1»-1KM 
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Part  IV 


Department  of 
Transportation 

Federal  Avtation  Administration 

14  CFR  Parts  121  and  135 
Anti-Drug  Program  for  Personnei 
Engaged  fn  Specified  Aviation  Activities; 
rnnat  Ruie 
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RIN  2120-AD6S 


AnthOrug  Progran 
Engaged  in 
Activitiea 


iSpectfled 


agency:  Federal  AViation 
Administration  (f4a),  DOT. 
ACTION:  Final  rule. 


for  Personnel 
Aviation 


summary:  On  November  14. 1988,  the 
FAA  issued  a  final  Tule  requiring 
specified  aviation  dmployere  and 
operators  to  submij  and  implement  anti- 
drug programs  for  f  ersonnel  performing 
sensitive  safety-  and  security-related 
functions.  This  fin^l  rule  modifies  that 
rule  by  excluding  liost  entities 
conducting  operations  that  do  not 
require  a  part  121  or  135  certificate. 
Entities  conducting  sightseeing  flights  in 
an  airplane  or  rotorcraft  for  ^ 
compensation  or  hire  will  continue  to  be 
covered  by  the  rula. 
EFFECTIVE  DATE:  October  5. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  McAndrew,  Office  of 

Aviation  Medicine]  Drug  Abatement 

Branch  (AAM-220J,  Federal  Aviation 

Administration,  4oi)  7th  Street,  SW., 

Washington,  DC  2(i590:  telephone  (202) 

366-6710. 

SUPPLEMENTARY  ItTORMATION: . 

Background 

On  November  1^ ,  1988,  the  FAA 
issued  a  final  anti-  drug  rule  requiring 
certain  aviation  eitployers  and 
operators  to  develop  and  to  implement 
an  anti-drug  program  for  employees 
performing  specified  aviation  activities 
(53  FR  47024;  Nov^ber  21, 1988).  The 
FAA  has  amended  the  fmal  rule  several 
times  to  address  implementation 
problems  and  clarify  the  requirements  of 
the  rule.  I 

After  issuance  cjf  the  final  rule,  the 
FAA  became  awate  of  the  need  to 
reevaluate  the  inclusion  of  those 
aviation  operators  otherwise  excluded 
from  part  121  and  part  135  requirements. 
For  this  reason,  the  FAA  extended  for 
one  year  the  compliance  deadline  for 
operators  as  deHned  in  S  135.1(c]  of  the 
Federal  Aviation  Regulations  (FAR)  (14 
CFR  135.1(c))  (hertinafter  "135.1(c) 
operators")  (55  FF  10756;  March  22. 
1990).  The  operations  conducted  by 
these  135.1(c)  operators  include  student 
instruction,  nonstop  sightseeing  flights 
conducted  within  b  25-niile  radius  of  the 
airport  of  takeo^,  jferry  or  training 


flights,  aerial  work  operations, 
sightseeing  flights  in  hot  air  balloons, 
nonstop  flights  within  a  25-mile  radius 
of  the  airport  of  takeoff  for  parachute 
jumps,  FAA-approved  helicopter  flights 
conducted  within  a  25-mile  radius  of  the 
airport,  rotorcraft  operations  under  part 
133.  and  Federal  election  campaign 
flights  conducted  under  §  91.321 
(formerly  91.59). 

In  the  notice  extending  the 
compliance  deadline,  the  FAA  stated 
that  it  would  evaluate  the  need  for 
further  rulemaking  to  remove  these 
operators  from  the  rule.  As  a  result,  the 
FAA  conducted  a  thorough  review  of  the 
appropriate  scope  of  the  anti-drug  rule. 

Based  on  its  review,  the  FAA  issued 
an  NPRM  on  February  12, 1991  (56  FR 
6542)  proposing  to  drop  virtually  all  of 
the  135.1(c)  operators  from  the  coverage 
of  the  anti-drug  rule.  The  one  exception 
was  sightseeing  flights  covered  by 
S  135.1(b)(2)  that  are  conducted  in 
airplanes  or  rotorcraft  for  compensation 
or  hire. 

Discussion  of  Comments 

General  Overview 

The  comment  period  for  the  NPRM 
closed  April  1, 1991.  The  FAA  received 
over  700  comments  in  response  to  the 
NPRM.  Of  this  number,  approximately 
260  comments  were  received  from 
agricultural  operators,  approximately 
290  from  flight  instructors,  over  30  from 
hot  air  balloonists,  and  over  60  from 
gUder  owners  and  pilots.  Many 
commenters  fell  into  more  than  one 
category. 

The  majority  of  the  commenters 
stated  their  support  for  the  proposed 
rule.  Those  commenters  that  went  . 
beyond  a  summary  statement  of  support 
for,  or  opposition  to,  the  proposed 
change  varied  in  scope.  The  National 
Transportation  Safety  Board  (NTSB) 
and  approximately  9  other  commenters 
opposed  the  proposed  rule. 

Specific  Issues 

Clarification  of  Covered  Operators 

Over  90  commenters,  all  of  whom 
strongly  supported  the  proposed  rule, 
requested  that  the  FAA  defme 
"operator"  in  $  135.1(c)  to  make  it  clear 
that  the  anti-drug  rule  applies  only  to 
those  operators  who  conduct  sightseeing 
flights  in  airplanes  or  rotorcraft  for 
compensation  or  hire.  Most  of  these 
commenters  were  interested  in  ensuring 
that  sightseeing  conducted  in  hot  air 
balloons  or  gliders  be  excluded  from  the 
scope  of  the  anti-drug  rule.  Several  of 
these  commenters  noted  that  since  the 
preamble  discussion  in  Notice  No.  91-6 
in  several  places  refers  to  "aviation 
entities  conducting  sightseeing  flights 


with  airplanes  and  rotorcraft,"  they 
beheve  their  requested  addition  of  the 
words  "in  an  airplane  or  rotorcraft"  to 
§  135.1(c)  is  consistent  with  the  intent  of 
the  NPRM. 

The  Soaring  Society  of  America  stated 
that  adding  the  words  "in  an  airplane  or 
rotorcraft"  to  i  135.1(c)  is  acceptable, 
but  states  that  a  preferred  alternative  is 
to  amend  both  S  135.1  (b)(2)  and  (b)(5) 
so  that  the  former  will  cover  "powered 
aircraft"  and  the  latter  "  unpowered 
aircraft"  SSA  admits  that  amending 
§  135.1(c)  "is  simpler  and  summarizes 
regulatory  intent  exactly." 

Several  commenters  recommended 
that  all  sightseeing  flights  should  be 
excluded  or  that  the  applicability  to 
sightseeing  flights  should  be  limited  in 
some  way  so  that  not  every 
compensated  sightseeing  flight  in  an 
airplane  or  rotorcraft  would  be  covered. 
One  commenter  suggested  that  the 
applicability  could  exclude  flights 
within  25  nautical  miles  of  the  departure 
airport  in  airplanes  with  five  passengers 
or  fewer  or  that  the  applicability  include 
only  scheduled  sightseeing  flights.  Other 
suggested  cutoffs  were:  Only  test 
persons  flying  more  than  25  hours  per 
year  of  sightseeing  flights;  exclude 
operators  who  use  small  airplanes  of  six 
seats  or  fewer;  and  specifically  target 
the  intended  sightseeing  operations  by 
aircraft  size,  type,  and/or  crew 
complement 

FAA  Response 

As  was  stated  in  the  preamble  to  the 
NPRM,  the  FAA's  intent  is  to  include 
under  the  anti-drug  program  only  those 
sightseeing  flights  covered  by 
S  135.1(b)(2)  that  are  conducted  in 
airplanes  and  rotorcraft  for 
compensation  or  hire.  The  fmal  rule 
language  in  §  135.1(c)  has  been  changed 
to  clearly  reflect  this  intent 

The  FAA  did  not  adopt  the  Soaring 
Society  of  America's  recommendation  to 
amend  §  135.1(b).  The  suggested  change 
would  affect  more  than  the  scope  of  the 
anti-drug  rule,  since  S  135.1(b)  addresses 
the  general  exclusions  from  part  135. 

The  FAA  does  not  agree  that  some  or 
all  commercial  sightseeing  flights  in 
airplanes  or  rotorcraft  should  be 
excluded  from  application  of  the  rule. 
Commercial  sightseeing  operations 
usually  involve  members  of  the  general 
public  who  have  paid  for  a  ride  in  an 
airplane  or  rotorcraft  For  purposes  of 
the  anti-drug  rule,  the  FAA  has 
determined  that  the  safety  implications 
of  such  operations  are  comparable  to 
that  of  other  operations  that  routinely 
involve  carriage  of  passengers.  These 
passengers  should  be  given  the 
protection  inherent  in  other  passenger- 


Fmimti  Rggbtei  /  Vol.  sa.  No.  172  /  Thuraday.  September  5.  1991  /  Rules  and  Regxibtkms     43975 


carrying  operations  for  compeiMation  or 
hire  that  have  an  apiwoved  anti-dnig 
program,  without  regard  to  size  or  scope 
of  the  operations  or  the  number  of 
flights  per  year  a  particular  operator 
might  conduct. 

Clarification  of  Covered  fautmctors 

Several  commenters  stated  that  ttie 
requirements  concerning  testing  of 
instructors  should  be  clarified.  These 
commenters  noted  that  the  NPRM 
proposed  to  remove  from  the  scope  of 
the  anti-drug  rule  student  instruction 
conducted  under  1 135.1tbKl).  thus 
intending  to  leave  under  the  scope  of  the 
anti-drug  rule  only  instruction 
conducted  by  parts  121  and  135 
certificate  holders  as  part  of  their 
required  training  programs  (see  subpart 
N  of  part  121  and  subpart  H  of  part  135). 
Since  some  aviation  entities  that  hold 
part  121  or  135  certificates  also  provide 
student  instruction  under  parts  61  and 
141  that  is  completely  onrdated  to  their 
training  program  required  by  part  121  or 
135.  these  commenters  want  assurance 
that  the  rule  would  not  apply  to  ibia 
instruction. 

FAA  Response 

The  FAA  agrees  with  these 
commenters.  The  NPRM  was  intended 
to  remove  from  rule  coverage  student 
instruction  that  is  unrelated  to  the 
holding  of  or  operations  under  a  part  121 
or  135  oertiikate.  Since  student 
instruction  under  parts  61  and  141  could 
continue  to  be  given  by  an  aviation 
entity  holding  a  part  121  or  135 
certificate  if  it  were  to  surrender  its 
certificate,  it  is  obviously  not  related  to 
its  certificated  operations.  Hence,  this 
instruction  is  not  within  the  intended 
scope  of  the  rale.  In  a  parallel  situation 
previously  addressed,  the  FAA  issued 
guidance  that  flight  CTewmembers  of 
aviation  entities  holding  part  121  or  135 
certificates  are  not  required  to  be  drug 
tested  if  the  flight  operatimts  they 
conduct  are  not  sot^ct  to  parts  121  or 
135. 9^  coporate  flights  conducted 
under  part  91.  Similarly,  the  FAA  has 
advised  that  employees  of  parts  121  and 
135  certificate  holders  perfbrming 
security  functions  unrrialad  to  aviation 
operations  under  parts  121  and  135  are 
not  covered  by  the  anti-drug  rale,  e.g., 
security  gaards  at  tfte  corporate 
headquarters.  The  FAA  takes  this 
opportunity  to  reaffirm  its  position  that 
the  scope  of  the  anti-drug  rule  is  rooted 
in  the  operations  sobfect  to  parts  121 
and  135. 

Comments  Opposing  the  NPRM 

The  NTSB  is  opposed  to  the  proposed 
rule.  The  board  maintains  that,  "while 
these  commercial  operators  are  not 


providing  transportation  to  passengers 
except  in  hi^y  restricted 
circimistances.  they  often  fly  in  the  sane 
air  space  as  other  parts  121  and  135 
operators."  The  NTSB  is  also  concerned 
that  flight  instructors  are  being 
considered  for  exemption  from  the 
reguIaticMis,  since  they  are  "role  modds" 
for  their  students. 

Most  other  commenters  that  opposed 
the  proposed  rule  stated  that  these 
operations  are  conducted  in  the  same 
airspace  in  which  part  121  and  part  135 
operations  are  conducted  and  believe 
that  there  is  a  potential  threat  to  the 
traveling  public.  One  commenter.  a  dreg 
testing  consortiunw  asserted  that  the 
FAA  has  succumbed  to  political 
pressure,  electing  to  exclude  the  13S.l(c) 
operations  with  insu^ient  iustiCcation. 
lie  commenter  beKeved  that  public 
safety  would  be  adversely  affected  by 
the  change.  Additionally,  the  commenter 
maintained  that  FAA's  cost  figures  of 
$950  per  year  per  affected  employee  are 
too  high  and  insupportable. 

FAA  Respoase 

The  FAA  has  concluded  that  the 
overall  effect  of  this  amendment  will  be 
to  the  benefit  of  the  puUic  Drug  testing 
programs  invc^e  both  cost  and 
intrusiveness;  therefore,  regulations  to 
require  such  pro-ams  are  property 
limited  to  situations  where  there  is  a 
significant  threat  potential  to  the  public. 
Moreover,  by  bmiting  the  af^Hcability 
of  the  anti-<bug  rule  to  aviation  entities 
that  provide  transportation  services  to 
the  public  the  FAA  and  the  industry 
will  best  be  able  to  utilize  titeir 
resources  to  increase  aviation  safety. 

With  regard  to  the  comments  of  the 
NTSB  noting  that  operations  of  the  types 
listed  in  i  135.1(b>  are  often  condttct«l 
in  the  same  airspace  as  operations 
conducted  under  part  121  and  part  135. 
this  fact  alcHie  is  not  sufficient 
justification  for  including  them  in  the 
drug  program.  As  stated  in  the  preamUe 
of  the  NPRM.  the  operations  Hsted  in 
S  135.1(b)  do  not  require  operating 
certificates  from  the  FAA  arid 
historically  have  not  been  subject  to  the 
stringent  operating  rules  of  either  part 
121  or  part  135.  The  NPRM  proposed  to 
exdnde  those  operators  who,  under  the 
FAA's  historical  statutoiy  and 
regulatory  delineations,  are  sufficiently 
tangential  to  camraercral  aviation  to 
warrant  a  lesser  degree  of  regulatory 
oversight.  In  addition,  the  FAA  never 
proposed  to  apply  the  anti-drug  rule 
requirements  to  all  of  the  other 
operations  conducted  under  part  91  even 
though  these  operations  also  use  the 
same  airspace  as  is  used  in  operations 
under  parts  121  and  135. 


Neither  is  the  FAA  persasded  that 
being  a  "role  modeT  is  sufficient  reason 
to  retain  Qigbt  instructors  under  the  drug 
testing  rule  unless  the  instruction  is 
related  to  part  121  or  135  operations.  Of 
course,  many  individuals  giving 
instruction  separate  fron  a  part  121  or 
135  context  will  be  covered  by  a  drag 
testing  program  as  a  resah  of  otiwr 
aviation  activities,  e^.,  flying  for  a  part 
121  or  135  certificate  holder. 

In  response  to  the  cosunent  fttaX 
FAA's  cost  figures  were  too  bi^  and 
insapportable,  the  FAA  does  not  dispute 
the  fact  diat  fees  could  be  substantially 
lower  than  $950  per  year.  The  NPRM 
statnl  that  the  maximum  cost  savings  to 
any  operator  was  estimated  to  be  $960 
per  affected  employee  per  year  in  1980 
dollars. 

Comments  Suggesting  Rtrie  Changes 
Beyond  The  Scope  of  The  Rule 

Approximately  19  commenters 
suggested  other  rule  changes  beyond  the 
scope  of  Notice  91-0.  Issues  addressed 
ineiade  proposals  for  other  hinds  of  drug 
testing  programs,  public  funding  of  drug 
testing,  and  responsibfRties  of  other 
govenunent  agencies. 

Regulataiy  Evaluation  Sammary 

Executive  Order  12291.  dated 
February  17, 1981.  directs  Federal 
Agencies  to  promulgate  new  regulations 
or  modify  esdsting  regulations  only  if  the 
potential  benefits  to  society  for  the 
regulatory  change  outweigh  the 
potential  costs  to  society. 

This  rulemaking  will  eliminate 
aviati'on  entities  currently  defined  as 
S  135.1(c)  operators,  t-xcept  those 
conducting  sightseeing  flints  in 
airplanes  and  rotorcraJFl  for 
compensation  and  hire  from  being 
covered  by  and  needing  to  be  in 
compliance  with  the  requirements  of  die 
anti-drug  rule.  The  original  analysis  of 
the  anti-drug  rule  included  the  costs  and 
benefits  for  all  affected  entities  and 
concluded  that  the  overall  rule  had  a 
positive  cost-benefit  ratio.  This  rule  will 
exclude  some  of  those  entities  (ie.,  most 
8  135J(c)  operators).  While  the  potential 
public  safety  risk  for  those  being 
excluded  would  be  less  than  for  those 
remaining  under  the  anti-drug  rule,  the 
compliance  costs  for  those  excluded  by 
this  rule  could  have  been  expected  to  be 
higher.  As  a  result,  the  FAA  concludes 
that,  for  those  remaining  entities 
covered  by  the  anti-drug  rule,  the 
benefits  «hU  exceed  the  costs  by  an 
even  greater  amount. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that  most  of 
the  S  135.1(c)  operators  are  small 
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entities  each  of  whjch  employ  few 
affected  employee^.  The  exclusion  of 
these  operators,  otiker  than  those 
conducting  sightseeing  flights  in  an 
airplane  or  rotorcraft  from  compliance 
with  the  anti-drug  lule  will  not  have  a 
significant  positive!  or  negative  impact 
on  these  entities.  The  Agency  has 
determined  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on  a 
substantial  numben  of  small  entities.  The 
estimated  $950  mai^imum  cost  savings  to 
any  operator  per  y^ar  per  affected 
employee,  is  substantially  less  than  the 
$3,800  threshold  in  |l990  dollars  derived 
by  FAA  for  significsnt  economic  impact 
Less  than  one-tliird  of  the  small  entities 
subject  to  the  proposed  rulemaking 
would  meet  the  threshold  for  significant 
impact. 


Trade  Iippact  State 

This  rule  will  affect  only  a  limited 
number  of  domestic  aviation  operations 
performed  under  thje  provisions  of  the 
FARs;  therefore,  it  Will  have  no  impact 
on  trade  opportunii  ies  for  United  States 
firms  doing  businei  s  overseas  or  foreign 
firms  doing  businei  s  in  the  United 
States. 

Paperwork  Reductf>n  Act  Approval 

The  recordkeepiiig  and  reporting 
requirements  of  the  fmal  anti-drug  rule, 
issued  on  November  14. 1988,  were 
previously  submitted  to  the  Office  of 
Management  and  fludget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  The 
OMB  approval  is  u|ider  control  number 
2120-0535.  Because!  this  final  rule  does 
not  amend  the  reco^xlkeeping  and 
reporting  requirements,  it  is  not 
necessary  to  ameni  1  the  prior  approval 
received  from  OMI . 

Federalism  Implica  dons 

The  final  rule  adi  )pted  herein  will  not 
have  substantial  di  rect  effects  on  the 
States,  on  the  relet  onship  between  the 
national  govemmei  it  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  the  FAA 
has  determined  that  this  notice  does  not 
have  sufficient  federalism  implications 
to  warrant  preparajtion  of  a  Federalism 
Assessment 

Conclusion 

For  the  reasons  aiscussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flei  ibility  Determination 


IMI 


and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  regulation  will 
not  have  a  significant  economic  pact, 
positive  or  negative,  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
This  regulation  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979). 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers,  Air  transportation. 
Aircraft  Aircraft  pilots.  Airmen, 
Airplanes,  Aviation  safety.  Drug  abuse. 
Drugs,  Narcotics,  Pilots,  Safety, 
Transportation. 

14  CFR  Part  135 

Air  carriers.  Air  taxi.  Air 
transportation.  Aircraft  Airmen. 
Airplanes,  Aviation  safety.  Drug  abuse,^ 
Drugs,  Narcotics,  Pilots,  Safety, 
Transportation. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  121  and  135  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  121 
and  135]  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1355, 
1356,  1357. 1401, 1421-1430, 1472. 1485,  and 
1502;  49  U.S.Q  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983). 

2.  Appendix  I  of  Part  121  is  amended 
in  section  II  by  revising  the  definitions 
for  "employee"  and  "employer"  and  in 
Section  IX.  A.  by  revising  paragraph  (5), 
as  set  forth  below. 

•        •        •        •        • 

n.  Definitions  *  *  *. 


that  an  employee  who  works  for  an  employer 
who  holds  a  part  135  certificate  and  who 
holds  a  part  121  certificate  is  considered  to 
be  an  employee  of  the  part  121  certificate 
holder  for  the  purposes  of  this  appendix. 

"Employer"  is  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  an  operator  as 
defined  in  S  135.1(c)  of  this  chapter,  or  an  air 
traffic  control  facility  not  operated  by,  or 
under  contract  with,  the  FAA  or  the  U.S. 
military.  Provided,  however,  that  an  employer 
may  use  a  person  to  perform  a  function  listed 
in  section  III  of  this  appendix,  who  is  not 
included  under  that  employer's  drug  program, 
if  that  person  is  subject  to  the  requirements 
of  another  employer's  FAA-approved  anti- 
drug program. 

IX.  Employer's  Drug  Testing  Plan.  A. 
Schedule  for  submission  of  plans  and 
implementation.  *  *  * 

•         •***' 

(5)  Each  employer  or  operator,  who 
becomes  subject  to  the  rule  as  a  result  of  the 
FAA's  issuance  of  a  part  121  or  part  135 
certificate  or  as  a  result  of  l>eginning 
operations  listed  in  S  135.1(c)  shall  submit  an 
anti-drug  plan  to  the  FAA  for  approval, 
witliin  the  timeframes  of  paragraphs  (2),  (3), 
or  (4)  of  this  section,  according  to  the  type 
and  size  of  the  category  of  operations.  For 
purposes  of  applicability  of  the  timeframes, 
the  date  that  an  employer  becomes  subject  to 
the  requirements  of  this  appendix  is 
substituted  for  December  21, 1988. 


Employee  is  a  person  who  performs,  either 
directly  or  by  contract  a  function  listed  in 
section  ni  of  tills  appendix  for  a  part  121 
certificate  holder,  a  part  135  certificate 
holdervan  operator  as  defined  in  S  135.1(c)  of 
tills  chapter,  or  an  air  tragic  control  facili^ 
not  operated  by,  or  under  contract  witii,  the 
FAA  or  the  U.S.  military.  Provided,  however. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

3.  The  authority  citation  for  part  135  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1355, 
1421-1431,  and  1502;  49  U.S.C  106(g) 
(Revised,  Pub.  L  97-449,  January  12, 1983). 

4.  Section  135.1(c)  is  revised  to  read  as 
follows: 

§135.1    AppltealiNity. 
***** 

(c)  For  the  purpose  of  §  5  135.249, 
135.251,  and  135.353  "operator"  means 
any  person  or  entity  conducting  non- 
stop sightseeing  flights  for  compensation 
or  hire  in  an  airplane  or  rotorcraft  that 
begin  and  end  at  the  same  airport  and 
are  conducted  within  a  25  statute  mile 
radius  of  that  airport 

Issued  in  Washingtoa  DC  on  August  3a 
1991. 

James  B.  Busey, 
Administrator. 
[FR  Doc.  91-21243  Filed  8-30-91;  2:39  pm] 
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DEPARTMENT  OF  |DUCATION 

34  CFR  Part  682 
RIN  1840-AB41 

Guaranteed  Studei^t  Loan  and  PLUS 
Prografns 

agency:  Departmer  t  of  Education. 
action:  Notice  of  pi  oposed  rulemaking 


SUMMARY:  The  Secr  ;tary  proposes  to 
amend  the  regulatio  ns  for  the 
Guaranteed  Studen  Loan  (GSL)  and 
PLUS  programs  (34  :FR  part  682).  The 
proposed  regulatior  s  are  needed  to 
further  implement  tl  le  Secretary's 
Default  Reduction  I  litiative. 
DATES:  Comments  r  mst  be  received  on 
or  before  October  2 1. 1991. 
ADDRESSES:  Comm(  ints  should  be 
addressed  to  Pamel  a  A.  Moran.  Chief. 
Policy  Section.  Qua  anteed  Student 
Loan  Branch.  Divisian  of  Policy  and 
Program  Developmi  nt.  U.S.  Department 
of  Education.  4CX3  M  aryland  Avenue. 
SW..  (room  4310.  R(  )B-3).  Washington. 
DC  20202. 

A  copy  of  any  coi  nments  that  concern 
information  collectipn  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  B  idget  at  the  address 
listed  in  the  Paperv  ork  Reduction  Act 
section  of  this  preai  able. 
FOR  FURTHER  INFOFMATION  CONTACT 
Pat  Newcombe  or  Ramela  A.  Moran. 
Telephone  Number  (202)  708-8242.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Duil  Party  Relay 
Service  at  l-800-87t'-8339  (in  the 
Washington,  DC  20C  area  code, 
telephone  708-9300}  between  8  a.m.  and 
7  p.m..  Eastern  tim^. 
SUPPLEMENTARY  INFORMATION: 

Background  I 

On  June  5, 1989,  m\e  Secretary 
published  in  the  Feoeral  Register  a 
notice  of  proposed  Rulemaking  (NPRM) 
(54  FR  24128)  proposing  two  regulatory 
default  reduction  measures  designed  to 
reduce  defaults  in  I  he  GSL  and 
Supplemental  Loar  s  for  Students  (SLS) 
Programs.  The  Seci  etary  recently 
published  in  the  Federal  Register  fmal 
regulations  implemfenting  one  of  those 
proposals,  with  revisions  resulting  from 
the  numerous  public  comments  received 
in  response  to  the  June  5. 1989  NPRM. 
However,  due  to  the  controversial 
nature  of  the  proposed  revision  of 
§  682.610(h)  includ l^d  in  the  NPRM  and 
the  many  operatioi  lal  difficulties 
identified  by  comn  enters  during  the 
comment  period,  the  Secretary  is 
proposing  instead  a  revised  §  682.600 
and  is  soliciting  pu  }lic  comment  on  the 
proposed  regulatio  is. 


Regulatory  Changes 

The  proposed  regulations  would  make 
an  important  change  in  the  GSL,  SLS. 
and  PLUS  programs.  A  private  school 
that  offers  an  undergraduate 
nonbaccalaureate  vocational  training 
program  would  be  required,  as  a 
condition  for  participation  in  the  GSL, 
SLS,  and  PLUS  programs,  to  adopt  one 
or  more  of  the  measures  identified  in  the 
proposed  regtdations  to  protect  the 
Federal  interest  and  ensure  that 
students  at  the  school  will  not  be 
prevented  from  completing  their  studies 
if  the  school  ceases  to  provide 
instruction  in  a  particular  program 
before  a  borrower  completes  that 
program  of  study.  A  more  detailed 
explanation  of  this  change  follows. 

Section  682.600    Agreement  between  an 
eligible  school  and  the  Secretary  for 
participation  in  the  Guaranteed  Student 
Loan  and  PLUS  Programs 

The  Secretary  proposes  to  add  a  new 
paragraph  (d)  to  this  section.  This 
provision  would  require  each  private 
school  that  offers  an  undergraduate 
nonbaccalaureate  vocational  training 
program,  as  a  condition  for  participation 
in  the  GSL  SLS.  and  PLUS  programs,  to 
implement  a  "school  closure  plan" 
including  one  or  more  of  the  elements 
described  in  the  regulation.  The  plan 
must  protect  the  interests  of  the  Federal 
government  and  the  student  borrowers 
enrolled  in  the  school  if  the  school 
ceases  to  provide  instruction  in  a 
particular  program  before  a  borrower 
completes  that  program  of  study.  The 
Secretary  originally  proposed,  in  the 
June  5, 1989  NPRM.  a  requirement  that  a 
private  school  as  described  above  enter 
into  a  "teachout"  agreement  with 
another  school  under  which  the  latter 
school  would  agree  to  offer  each 
borrower  enrolled  in  the  original  school 
an  opportunity  to  complete  his  or  her 
program  of  study  if  the  original  school 
stopped  providing  instruction  in  a 
particular  program  before  the  borrower 
completed  that  program  of  study.  The 
Secretary  also  solicited  cocunents  on 
alternative  proposals  to  the  teachout 
agreement  to  achieve  the  Department's 
goal  of  protecting  the  interests  of 
students  and  the  Federal  government  in 
these  situations. 

The  many  comments  received  on  this 
provision  were  virtually  unanimous  in 
their  objections  to  the  proposal  of  a 
mandatory  teachout  agreement  based  on 
what  the  conunenters  believed  were 
difHcult  logistical  and  operational 
problems.  The  conunenters  suggested 
that  there  were  a  number  of  programs 
already  in  place  under  existing  State 
laws  or  accrediting  agency  policies  that 


addressed  the  problems  faced  by 
students  whose  schools  closed  and 
recommended  that  the  Department 
adopt  these  existing  programs  rather 
than  mandate  a  teachout  agreement 
Finally,  many  commenters  suggested 
other  alternatives  to  address  the 
problem. 

Based  on  the  Department's  review  of 
the  comments  in  response  to  the  June  5, 
1989  NPRM,  the  Secretary  has  decided 
not  to  publish  final  regulations  requiring 
teachout  agreements  at  this  time. 
Further,  the  Secretary  believes  that 
because  of  the  operational  difficulties 
identified  by  some  commenters,  the 
teachout  proposal  alone  may  not  ensure 
the  level  of  comprehensive  student 
consumer  protection  he  desires. 
Therefore,  the  Secretary  is  soliciting 
public  comment  on  a  proposal  that 
would  require  schools  to  adopt  one  or 
more  of  several  acceptable  approaches 
to  dealing  with  a  potential  school 
termination  of  teaching  activities  in  a 
particular  program  of  study  before  a 
borrower  completed  that  program  of 
study. 

The  alternative  approaches  included 
as  options  in  the  proposed  regulations 
were  identified  from  comments  received 
in  response  to  the  Secretary's  requests 
for  alternatives  in  the  June  5. 1989 
NPRM.  Under  the  proposed  regulations, 
a  school  to  which  the  regulations  apply 
would  have  to  adopt  a  closure  plan 
including  one  or  more  of  the  following 
elements:  (1)  School  coverage  under  a 
State-administered  tuition  recovery  fund 
that  provides  for  a  pro  rata  refund,  as 
that  term  is  defined  in  34  CFR 
882.606(c)(1).  to  be  paid  to  the  lender  on 
behalf  of  the  affected  students;  (2)  a 
bond  or  letter  of  credit,  payable  on 
demand  to  the  Secretary,  that  covers  at 
least  50  percent  of  one  academic  year's 
tuition,  fees,  and  other  chaises  for  all 
covered  students;  (3)  participation  in  a 
program  administered  by  the  school's 
accrediting  commission  that  provides 
eidier  a  satisfactory  teachout  of  affected 
students  or  a  pro  rata  refund,  as  defmed 
in  34  CFR  682.606(c)(1).  of  institutional 
diarges  for  the  enrollment  period  in 
whidi  the  school  closed;  (4)  the 
implementation  of  a  teachout  agreement 
as  originally  proposed:  and  (5)  coverage 
by  a  "pooled-risk"  arrangement 
administered  by  the  school's  accrediting 
commission.  A  school  that  has  more 
than  one  location  may  be  required  to 
include  different  elements  in  its  plan  for 
different  locations.  This  would  be  the 
situation  when  only  some  of  the  school's 
locations  are  in  a  State  having  a  State- 
administered  tuition  recovery  plan.  In 
this  situation,  the  school's  plan  would 
have  to  identify  which  of  the  plan 
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elements  described  in  the  regulations 
would  be  used  by  the  locations  outside 
of  that  State. 

The  Secretary  is  concerned  about  the 
solvency  of  the  fimds  from  which 
refunds  would  be  made  in  three  of  the 
proposed  options;  the  State- 
administered  fund,  the  accrediting 
agency  fund,  and  the  "pooled-risk'* 
arrangement.  The  Secretary  feels  that  it 
is  vital  to  set  acceptable  fund  levels  to 
assure  the  effectiveness  of  these  options 
in  meeting  the  Department's  goals. 
However,  the  Secretary  does  not,  at  this 
time,  have  the  information  necessary  to 
propose  specific  acceptable  fund  levels. 
Therefore,  the  Secretary  is  requesting 
that  commenters  suggest  financial 
requirements  for  each  of  these  three 
proposed  options.  These  requirements 
should  be  based  on  each  fund's  risk  of 
loss.  Based  on  the  comments,  the 
Secretary  intends  to  set  speciHc 
financial  requirements  for  these  options 
in  the  flnal  regulations. 

Executive  Order  12291         m 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  The  regulations  are 
classified  as  nonmajor  because  they  do 
not  meet  the  criteria  for  major 
regulations  established  in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certiHes  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Certain  reporting,  recordkeeping,  and 
compliance  requirements  are  imposed 
on  guarantee  agencies,  lenders,  and 
schools  by  the  regulations.  However, 
these  requirements  would  not  have  a 
significant  impact  because  they  would 
not  impose  excessive  regulatory  burdens 
or  require  unnecessary  Federal 
supervision. 

Paperwork  Reduction  Act  of  1960 

Section  682.600(d]  contains  an 
information  collection  requirement.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  for  its  review. 

Annual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  one  hour  per 
response  for  638  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requiremetUs 


should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002.  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  conunents  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  ROB-3, 
room  43ia  7th  and  D  Streets.  SW., 
Washington,  DC,  between  the  hours  of 
6:30  a.m.  and  4  pjn.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  speciHc  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Fart  882 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements,  Student  aid,  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Guaranteed  Student  Loan 
Program  and  PLUS  Program) 

Dated:  August  29, 1991. 
Lamar  Alexander, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
662  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— GUARANTEED  STUDENT 
LOAN  AND  PLUS  PROGRAMS 

1.  The  authority  citation  for  part  662 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1071  to  1087-2.  unless 
otherwise  noted. 

2.  Section  682.600  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 


SM2.600 

tOwol  and  the  S«CTrt*ry  for  parHcipetteo 

fct  the  Quarantted  Studwit  Lom  and  PUJS 

ProQrams. 

•        *        •        •        • 

(d)(1)  A  private  school  that  o^ers  an 
undergraduate  nonbaccalaureate 
program  designed  to  prepare  students 
for  a  particular  vocational,  trade,  or 
career  Held  shall,  as  a  condition  for 
participation  in  the  GSL.  SLS,  and  PLUS 
programs,  have  in  effect  at  all  times  a 
plan,  containing  one  of  more  of  the 
elements  in  paragraph  (d)(2]  of  this 
section,  that  provides  for  the  equitable 
treatment  of  enrolled  students  and  the 
Secretary  in  the  event  that  the  school 
terminates  teaching  activities  in  a 
particular  program  of  study  prior  to  the 
students'  completion  of  the  program  of 
study. 

(2)  A  school  is  considered  to  have  in 
effect  a  plan  that  meets  the 
requirements  of  this  section  only  if  its 
plan  includes  one  or  more  of  the 
following  elements: 

(i)  Coverage  under  a  State- 
administered  tuition  recovery  fund  that 
provides  for  payment  from  the  fund 
directly  to  the  lender  of  at  least  a  pro 
rata  refund,  as  defrned  in  9  662.606(c)(1), 
of  the  tuition,  fees,  and  other 
institutional  charges  assessed  an 
enrolled  student  on  whose  behalf  a  GSL, 
SLS,  or  n.US  loan  was  made  for  the  ' 
period  of  enrollment  during  which  the 
school  terminated  teaching  activities  in 
a  particular  program  of  study  prior  to 
the  student's  completion  of  that  program 
of  study. 

(ii)  A  surety  bond  or  letter  of  credit 
payable  on  demand  to  the  Secretary, 
posted  by  the  school  or  another  entity 
on  behalf  of  the  school,  in  an  amount 
equal  to  at  least  50  percent  of  one 
academic  year's  tuition,  fees,  and  other 
charges  for  all  enrolled  students  on 
whose  behalf  a  GSL,  SLS,  or  PLUS  loan 
will  be  made  for  the  current  period  of 
eim)llment  at  that  private  school  end 
that  provides  for  the  payment  to  lenders 
of  pro  rata  refunds  as  defined  in 
9  682.606(c)(1). 

(iii)  Coverage  under  a  program  and 
fund  administered  by  the  school's 
accrediting  commission  that  includes — 

(A)  Written  procedures  for  arranging 
a  teachout,  including  the  provisions  in 
paragraph  (d)(2)(iv)  of  this  section  for 
teachouts  performed  under  teachout 
agreements,  for  enrolled  students  in 
attendance  at  the  school  when  the 
school  terminates  teaching  activities  in 
a  particular  program  of  study;  and 

(B)  If  no  such  teachout  is  provided 
when  the  school  terminates  teaching 
activities  in  a  particular  program  of 
study,  the  payment  of  a  pro  rata  refund 
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as  defined  in  S  682.fe06(c)(l).  to  the 
lender  for  each  enrolled  student  on 
whose  behalf  a  GSU  SLS.  or  PLUS  loan 
was  made  for  the  p>eriod  of  enrollment 
during  which  the  sdiool  terminated 
teaching  activities  n  a  particular 
program  of  study. 

(iv)  A'  teachout  agreement  with  one  or 
more  other  8chool8T(the  teachout 
8chool(s]]  offering  ^imilar  educational 
programs  and  with  Iwhich  the  original 
school  has  no  busiiiess  connection,  that 
contains  the  following  provisions: 

(A)  The  teachout!  schools  shall  agree 
that  if  the  original  school  terminates  its 
teaching  activities  ^  a  particular 
program  of  study  in  which  it  enrolls  a 
student  to  whom  08  on  whose  behalf  a 
GSL.  SLS,  or  PLUS  loan  is  made  for 
attendance  at  the  original  school,  the 
teachout  school  wijl  offer  each  student 
enrolled  in  that  course  of  study  at  the 
original  school  whan  the  teaching 
activities  are  termiliated  a  reasonable 
opportunity  to  promptly  resume  and 
complete  hJs  or  heij  course  of  study,  or  a 
substantially  similar  course  of  study,  in 
the  geographic  area  in  which  the  original 
school  provided  th(  i  course  of  study. 


(B)  The  teachout  school  shall  agree  to 
provide  this  opportimity  without 
additional  charge  to  the  student  except 
that  the  teachout  school  may  assess  the 
student  charges  for  periods  of 
enrollment  that  the  student  is  required 
to  undertake  to  complete  the  course  of 
study  undertaken  at  the  original  school, 
as  the  student  incurs  those  charges,  up 
to  the  amount  not  yet  paid  by  the 
student  that  the  original  school  would 
have  been  entitled  to  collect  for  those 
periods  of  enrollment  from  the  student 
had  the  original  school  not  terminated 
teaching  activities  in  the  program  of 
study  prior  to  the  student's  completion 
of  that  program  of  study. 

[C]  The  original  school  shall  agree 
that  in  the  event  a  teachout  becomes 
necessary,  it  shall  provide,  in  a  timely 
maimer,  individual  notice  to  each 
student  of  the  availabiUty  of  the 
teachout  and  diligently  advertise  the 
availability  of  a  teachout 

{v)  Coverage  under  a  "pooled-risk" 
arrangement  administered  by  the 
school's  accrediting  commission  that 
ensures  that  at  least  a  pro  rata  refund. 
as  defined  in  S  682.606(c)(1).  of  the 


tuition,  fees,  and  other  institutional 
charges  assessed  an  enrolled  student  on 
whose  behalf  a  GSL,  SLS.  or  PLUS  loan 
was  made  for  the  period  of  enrollment 
during  which  the  school  terminated 
teaching  activities  in  a  particular 
program  of  study,  will  be  paid  directly  to 
the  lender. 

(3)  A  school  shall  submit  written 
evidence  of  the  existence  of  the  element 
or  elements  under  this  paragraph 
selected  as  its  closure  plan  to  the  <,■ 
school's  accrediting  agency,  the 
principal  guarantee  agency  which 
guarantees  loans  for  its  students,  and 
the  Secretary.  A  school  that  selects  the 
teachout  alternative  under  paragraph 
(d)(2)(iv)  of  this  section  shall,  as 
required  written  evidence  of  the 
teachout  arrangement,  submit  a  copy  of 
its  catalog  or  brochure  and  its 
enrollment  contract  which  include 
information  regarding  the  details  of  the 
teachout 
***** 

(FR  Doc.  91-21190  Filed  9-I-91;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-3992-7] 

Presolidtatton  Not 
Environmental  Edu< 


for 
ition  Grants 


Purpose  of  Notice 

This  notice  is  to  alert  educators  that  a 
solicitation  for  propqsals  will  be 
published  on  or  aftei  October  1, 1991.  In 
the  Fall  of  1991  EPA  will  be  seeking 
applicants  for  cooperative  agreements 
or  grants  to  support  orojects  to  design, 
demonstrate,  or  dissiminate  practices, 
methods,  or  techniqies  related  to 
environmental  education  and  training  as 
specified  in  section  6  of  the  National 
Environmental  Educ  ition  Act  (Pub.  L 
101-619). 

Background 

On  November  16.   990  the  National 
Environmental  Educi  ition  Act  (NEEA) 
was  signed  by  the  Pi  esident.  Section  6  of 
the  Act  requires  that  the  Environmental 
Protection  Agency  (I  PA)  solicit  for 
projects,  select  suita  )le  projects  from 
among  those  proposi  td,  supervise  such 
projects,  evaluate  th  >  results  of  projects, 
and  disseminate  infcrmation  on  the 
effectiveness  and  fei  sibility  of  the 
practices,  methods,  I  echniques  and 
processes. 

Authorization  and  A  ipropriation 

There  is  authorize^  to  be  appropriated 


to  the  Environmenta 
to  carry  out  this  Act 


Protection  Agency 
not  to  exceed 


$12,000,000  for  eachjiscal  year  1992  and 
1993,  not  to  exceed  S  13,000.000  for  fiscal 
year  1994,  and  not  tc  exceed  $14,000,000 
for  each  fiscal  year  1 995  and  1996.  Of 
such  sums  appropriated  in  a  fiscal  year, 
38  percent  shall  be  airailable  for  the 
environmental  educt  tion  grants  program 
in  Section  6  of  the  A  ;t  The  President's 
1992  budget  request  tecommends  that 
Congress  appropriate  a  $7,000,000 
portion  of  the  authorized  amount,  of 
which,  approximateKr  $2,600,000  is 
recommended  to  car  7  out  section  6  of 
the  Act 

Questions  and  Answers 

Who  may  submit  proposals/ 
applications  in  response  to  the  grant 
solicitation  when  it  b  pubhshed? 

Any  local  education  agency,  college  or 
university.  State  edu|cation  agency  or 
environmental  agendy,  not-for-profit 
organization  (includi  !s  community 
organizations],  or  nc  ncommercial 


IMI 


educational  broadcasting  entity  may 
submit  an  application,  upon  publication 
of  the  solicitation  in  the  Federal  Register 
on  or  after  October  1. 1991. 

May  a  teacher/educator  apply? 

Only  organizations  are  eligible. 
Teachers  need  their  institution  or 
association  to  apply  on  their  behalf. 

What  activities  will  be  eligible  for 
grant  support? 

The  eligible  activities  shall  include 
but  not  be  limited  to: 

1.  Design,  demonstration,  or 
dissemination  of  environmental 
curricula,  including  development  of 
educational  tools  and  materials; 

2.  Design  and  demonstration  of  field 
methods,  practices,  and  techniques, 
including  assessment  of  environmental 
and  ecological  conditions  and  analysis 
of  environmental  pollution  problems; 

3.  Projects  to  understand  and  assess  a 
specific  environmental  issue  or  a 
specific  environmental  problem; 

4.  Provision  of  training  or  related 
education  for  teachers,  faculty,  or 
related  personnel  in  a  specific 
geographic  area  or  region;  and 

5.  Design  and  demonstration  of 
projects  to  foster  international 
cooperation  in  addressing 
environmental  issues  and  problems 
involving  the  United  States  and  Canada 
or  Mexico. 

Which  projects  will  have  priority? 

In  making  grants  pursuant  to  this 
section.  EPA  shall  give  priority  to  those 
proposed  projects  which  will  develop: 

1.  A  new  or  significantly  improved 
environmental  education  practice, 
method,  or  technique; 

2.  An  environmental  education 
practice,  method,  or  technique  which 
may  have  wide  application;  and 

3.  An  environmental  education 
practice,  method,  or  technique  which 
addresses  an  environmental  issue 
which,  in  the  judgment  of  the  EPA.  is  of 
a  high  priority. 

Who  will  perform  projects  and 
activities? 

The  Act  requires  that  each  project 
under  this  section  shall  be  performed  by 
the  applicant,  or  by  a  person 
satisfactory  to  the  applicant  and  EPA. 
EPA  approval  is  required  prior  to  the 
awardiing  of  funds. 

Are  matching  funds  required? 

Federal  funds  for  projects  shall  not 
exceed  75  percent  of  the  total  cost  of 
such  projects.  The  non-Federal  share  of 
project  costs  may  be  provided  by  in- 
kind  contributions  and  other  noncash 


support.  In-kind  contributions  often 
include  salaries  or  other  costs  which  are 
verifiable. 

How  much  money  may  be  requested? 

EPA  is  encouraging  requests  for 
"grass  roots"  grants  for  $5,000  or  less.  At 
least  25  percent  of  all  funds  obligated 
under  this  section  in  a  fiscal  year  shall 
be  for  grants  of  not  more  than  $5,000. 
The  statutory  ceiling  for  any  one  grant  is 
$250,000. 

When  should  proposals  be  submitted? 

A  solicitation  notice  describing  more 
details  about  proposal/application 
requirements  and  the  window  for 
accepting  submissions  will  be  published 
in  the  Federal  Register  on  or  after 
October  1, 1991,  and  distributed  to 
interested  parties  who  are  on  the  EPA 
mailing  list. 

How  will  the  selection  be  made? 

EPA  will  screen  the  proposals  using 
external  panels.  EPA  Regional  Offices 
will  review  the  proposals  pertaining  to 
their  Region  and  provide 
recommendations  as  to  the  best 
proposals  to  the  Office  of  Environmental 
Education. 

If  I'm  awarded  a  grant,  what  reports 
must  I  complete? 

All  grantees  will  be  expected  to 
submit  final  reports  for  EPA  approval 
prior  to  receipt  of  the  balance  of  grant 
funds.  The  reporting  details  will  be 
suited  to  the  grant.  Grantees  for  larger 
grants,  greater  than  $5,000,  may  be 
expected  to  report  on  quarterly  progress 
as  well  as  final  project  completion. 
Since  the  networking  of  information  is 
important,  grantees  may  be  asked  to 
transmit  information  to  a  collection 
point  by  computer. 

How  will  interested  people  be 
notified? 

On  or  after  October  1, 1991,  EPA  will 
publish  in  the  Federal  Register  a 
solicitation  for  environmental  education 
grant  proposals.  The  notice  will  describe 
the  information  to  be  included  in 
proposals  and  other  information  needed 
to  permit  EPA  to  assess  the  project.  The 
contact  for  requesting  a  copy  of  the 
solicitation  notice  is:  EEC— Solicitation. 
Office  of  Environmental  Education 
(A107).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460,  (703)  847-3038. 
Lewis  S.W.  Crampton, 
Assexiate  Administrator,  Office  of 
Communications  and  Public  Affairs. 
[FR  Doc.  91-21264  Filed  9-4-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

San  Carios  Irrigatioi  Project,  Arizona 

agency:  Bureau  of  Ihdian  ARairs, 
Department  of  Interior. 
ACTION:  General  noti  ce. 


SUMMARY:  The  gener  il  notice  is  issued 
to  fix  tlie  per  acre  asi  lessment  rate  for 
the  operation  and  mi  intenance  of 
irrigation  facilities  o 
the  San  Carlos  Irrigation  Project  to 
properly  reflect  the  c  set  of  labor, 
materials,  equipmeni 
EFFECTIVE  DATE:  The 


the  Joint  Works  of 


public  notice  become  effective  October 
1, 1991,  and  will  remi  lin  effective  until 
changed  by  action  of  the  Area  Director. 

FOR  FURTHER  INFORM  ATION  CONTACT 

Project  Engineer,  Sar  Carlos  Irrigation 
Project,  P.O.  Box  250  Coolidge,  Arizona 
85228,  telephone  (602 1  723-5439. 


and  services, 
rates  stated  in  this 


SUPPLEMENTARY  INFORMATION:  The 

authority  to  issue  this  documeat  is 
vested  in  the  Secretary  of  the  krterior  by 
5  U.S.C.  301  and  the  Act  of  August  14. 
1914  (38  Stat.  25  U.S.C.  385). 
ASSESSMENT  RATE:  Pursuant  to  the  Act 
of  Congress  approved  June  7, 1924  (43 
Stat.  476)  and  supplementary  acts,  tiie 
Repayment  Contract  of  June  8. 1931,  as 
amended,  between  the  llnited  States 
and  San  Carlos  Irrigation  and  Drainage 
District,  and  in  accordance  with 
applicable  provision  of  the  Order  of  the 
Secretary  of  the  Interior  of  June  15, 1938, 
the  basic  assessment  rate  for  the 
operation  and  maintenance  of  the  Joint 
Works  of  the  San  Carlos  Irrigatton 
Project  for  Fiscal  Year  1993  and 
subsequent  Hscal  years  until  fmtiier 
notice  is  hereby  fixed  at  $29.95  for  each 
assessable  acre  of  land. 

Payment — ^The  assessment  is  due  and 
payable  on  or  before  the  ISth  of  Kfey 


prior  to  the  Hscal  year  the  assessment  is 
for,  as  provided  for  in  the  Act  of 
Congress  of  June  7, 1924  (43  Stat.  475- 
476)  as  implemented  by  the  Repayment 
contract  Between  the  United  States  and 
the  San  Carlos  Irrigation  and  Drainage 
District,  as  supplemented  on  November 
IZ  1935  and  May  29, 1947)  and  the 
Secretarial  Order  DeHning  Joint.  District 
and  Indian  Works  of  the  San  Carlos 
Federal  Irrigation  Project;  Turning  over 
Operation  and  Maintenance  of  District 
works  to  the  San  Carlos  Irrigation  and 
Drainage  District. 

Duty  of  Water — Payment  of  the 
assessment  will  entitle  the  water  user  to 
their  proportionate  share  of  available 
water. 

Bany  W.  Welch. 
Phoenix  Area  Director. 
[FR  Doc.  91-21273  Filed  9-4-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  215. 2p7,  and  252 

Federal  Acquisition! Regulation 
Supplement;  Unconf  pensated 
Overtime 


agency:  Departmem 
ACTION:  Interim  rule 
comments. 


of  Defense.  (DOD). 
and  request  for 


summary:  The  Defer  se  Federal 
Acquisition  Regulatii  ms  Supplement  is 
amended  by  revising  parts  215. 237,  and 
252  to  implement  sec  tion  834  of  the  FY 
1991  DoD  Authorization  Act  (Pub.  L 
101-510).  which  requires,  to  the 
maximum  extent  prafcticable.  that  DoD 
acquire  services  on  the  basis  of  the 
tasks  to  be  performed  rather  than  on  the 
basis  of  the  number  (jf  hours  provided. 
A  proposed  rule  wfis  published  in  the 
Federal  Register  (56  fR  21121)  on  May  7. 
1991.  As  a  result  of  ajialyzing  public 
comments,  significan|  changes  have 
been  made  in  the  proposed  rule  that 
have  an  impact  on  thfe  publia  Therefore, 
an  interim  rule  is  beiig  issued. 

Note:  This  rule  amenqs  the  1988  edition  of 
DFARS,  not  the  1991  edition  which  was 
published  July  31, 1991  (fee  FR  36280). 

dates:  Effective  Dat^:  August  19, 1991. 

Continent  Date:  Comments  on  the 
interim  rule  should  b4  submitted  in 
writing  to  the  address  shown  below  on 
or  before  October  7, 1 991,  to  be 
considered  in  the  fori  lulation  of  the 
fins]  rule.  Please  cite  3AR  Case  90-316 
in  all  correspondence  related  to  this 
issue. 

ADDRESSES:  Intereste  i  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Ms.  Barbara  J.  YoungJ 
OUSD(A)DP(DARS),  Pentagon. 
Washington.  DC  203oi-3000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  J.  YoungJ  (703)  697-7266, 
FAX  No.  (703)  697-9845. 
SUPPLEMENTARY  INFORMATION: 
A.  Baclcground 

Section  834  of  the  F^  1991  DoD 
Authorization  Act  (Pup.  L.  101-510) 
requires  the  Secretaryl  of  Defense  to 
prescribe  regulations  jo  ensure,  to  the 
maximum  extent  practicable,  that 
services  are  acquired  pn  the  basis  of  the 
task  to  be  performed  Mther  than  on  the 
basis  of  the  number  of  hours  provided. 
This  interim  rule  amends  DFARS  215.605 
Jo  provide  guidance  on  evaluating 
competitive  acquisitions  for  services.  It 
amends  DFARS  215.6(i8  to  provide 
guid;!nce  to  contractir  g  oflicers  on 
f.-'cto'^  to  consider  when  evaluating 
F:'oposal8  to  ensiu-e  th  b  use  of 


uncompensated  overtime  does  not 
degrade  the  level  of  technical  expertise 
required  to  perform  Government 
contracts.  It  amends  DFARS  237.102  by 
adding  DoD  policy  that  services  should 
be  acquired,  to  the  maximum  extent 
practicable,  on  the  basis  of  the  task  to 
be  performed  rather  than  on  the  basis  of 
the  number  of  hours  provided.  The 
interim  rule  adds  DFARS  237.170  to 
provide  guidance  and  prescribe  a  new 
solicitation  provision  on  uncompensated 
overtime.  The  new  solicitation  provision 
is  prescribed  for  use  in  all  solicitations 
estimated  at  $100,000  or  more  for  the 
acquisition  of  services  on  the  basis  of 
the  number  of  hours  to  be  provided.  The 
solicitation  provision  requires  offerors 
to  identify  uncompensated  overtime 
they  are  proposing,  including 
uncompensated  overtime  in  indirect 
rates.  It  further  requires  that  offerors' 
accounting  practices  used  to  estimate 
uncompensated  overtime  be  consistent 
with  their  cost  accounting  practices 
used  to  accumulate  and  report 
uncompensated  overtime  hours. 

The  major  changes  from  the  proposed 
to  interim  rule  are:  (1)  Added  general 
policy  statement  that  use  of 
uncompensated  overtime  is  not 
encouraged.  (2)  deleted  clause  252.37- 
XXXX,  Uncompensated  Overtime,  (3) 
revised  the  threshold  from  $1  million  to 
$100,000  for  using  the  solicitation 
provision  252.237-7001,  Identification  of 
Uncompensated  Overtime,  (4)  added  the 
requirement  that  an  offeror's  accounting 
practices  used  to  estimate 
uncompensated  overtime  must  be 
consistent  with  its  cost  accounting 
practices  used  to  accumulate  and  report 
uncompensated  Overtime  hours.  (5) 
clarified  a  requirement  for  identification 
of  uncompensated  overtime  included  in 
indirect  rates,  and  (6)  added  guidance  to 
the  contracting  officer  on  factors  to 
consider  when  evaluating  proposals  to 
ensure  the  use  of  uncompensated 
overtime  does  not  degrade  the  level  of 
technical  expertise  required  to  perform 
Government  contracts.  Remaining 
revisions  are  clarifications. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq.  Therefore,  an 
initial  Regulatory  Flexibility  Analysis 
has  been  performed.  Comments  fit)m 
small  businesses  concerning  the  affected 
DFARS  Subparts  will  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  DAR  Case  91-610  in 
all  correspondence. 


C  PaperworI(  Reduction  Act 

The  proposed  rule  does  impose 
reporting  or  recordkeeping  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq.  OMB 
approval  was  granted  under  approval 
#0704-0331. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  regulation  as  an  interim 
rule.  It  is  determined  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for  public 
comment.  This  action  is  necessary  to 
implement  section  834  of  the  FY  1991 
DoD  Authorization  Act  Public  Law  101- 
510.  Pursuant  to  Public  Law  98-577  and 
FAR  1.501,  public  comments  received  in 
response  to  this  notice  will  be 
considered  in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  215, 237 
and  252 

Government  procurement 

Claudia  L.  Naugle, 

Editor,  Defense  Acquisition,  Regulations 
Council. 

Therefore,  48  CFR  parts  215.  237.  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  215. 237,  and  252  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  and  FAR  Subpart  1.3. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.605  is  amended  by 
adding  paragraph  (c)  (S-70)  to  read  as 
follows: 

215.605    Evaluation  factors.  . 


(c)  (S-70)  In  competitive  acquisitions 
of  services — 

(i)  Evaluation  and  award  should  be 
based,  to  the  maximum  extent 
practicable,  on  best  overall  value  to  the 
Government  in  terms  of  quaUty  and 
other  factors. 

(ii)  The  weighting  of  costs  must  be 
commensurate  with  the  nature  of  the 
services  being  acquired. 

(A)  It  may  be  appropriate  to  award  to 
an  offeror,  based  on  technical  and 
quality  considerations,  at  other  than  the 
lowest  price  when — 

[1]  The  effort  being  contracted  for 
departs  from  clearly  defined  efforts;  and 

[2]  Highly  skilled  personnel  are 
required. 

(B)  It  may  be  appropriate  to  award  to 
the  technically  acceptable  offeror  with 
the  lowest  price  when — 
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[1)  Services  being  acquired  are  of  a 
routine  or  simple  nature; 

[2]  Highly  skilled  personnel  are  not 
required;  and 

[3)  The  product  to  be  delivered  is 
clearly  deHned  at  the  outset  of  the 
acquisition. 
***** 

3.  Section  215.608  is  amended  by 
adding  paragraph  (S-71)  to  read  as 
foUovtrs: 

215.608    Proposal  evaluation. 

(S-71)  Contracting  officers  shall 
ensure  that  the  use  of  uncompensated 
overtime  in  contracts  to  acquire  services 
on  the  basis  of  the  number  of  hours 
provided  (see  237.170]  will  not  degrade 
the  level  of  technical  expertise  required 
to  fulfill  the  Government's  requirements. 
When  acquiring  such  services, 
contracting  ofHcers  shall  conduct  a  risk 
assessment,  and  evaluate  for  award  on 
that  basis,  any  proposals  received  that 
reflect  factors  such  as: 

(1)  Unrealistically  low  labor  rates  or 
other  costs  that  may  result  in  quality  or 
service  shortfalls;  and 

(2)  Unbalanced  distribution  of 
uncompensated  overtime  among  skill 
levels  and  its  use  in  key  technical, 
positions. 

PART  237— SERVICE  CONTRACTING 

4.  Section  237.102  is  added  to  read  as 
follows: 

237.102    Policy. 

To  the  maximum  extent  practicable, 
acquire  services  on  the  basis  of  the  task 
to  be  performed  rather  than  on  the  basis 
of  the  number  of  hours  to  be  provided. 

5.  Sections  237.170  through  237.170-3 
are  added  to  read  as  follows: 


237.170    Uncompensated  ovefUme. 

237.170-1    Scope. 

This  section  implements  section  634  of 
Public  Law  101-510  (10  U.S.C.  2331). 

237.170-2    Qeneral  poNcy. 

(a)  Use  of  uncompensated  overtime  is 
not  encouraged. 

(b)  When  services  are  acquired  on  the 
basis  of  the  number  of  hours  to  be 
provided,  rather  than  on  the  task  to  be 
performed,  the  soUcitation  shall  require 
offerors  to  identify  uncompensated 
overtime  hours  and  the  uncompensated 
overtime  rate  for  Fair  Labor  Standards 
Act— exempt  personnel  included  in  their 
proposals  and  subcontractor  proposals. 
This  includes  uncompensated  overtime 
hours  that  are  in  indirect  cost  pools  for 
personnel  whose  regular  hours  are 
normally  charged  direct 

237.170-3    Solicitation  provisloa 

Use  of  the  provision  at  252.237-7001, 
Identification  of  Uncompensated 
Overtime,  in  all  solicitations,  estimated 
at  $100,000  or  more,  for  services  to  be 
acquired  on  the  basis  of  the  number  of 
hours  to  be  provided. 

6.  Section  252.237-7001  is  added  to 
read  as  follows: 

252.237.7001    Identification  of 
uncompensated  overtims. 

As  prescribed  in  237.170-3,  use  the 
following  provision: 

Identification  of  Uncompensated 
Overtime  (Aug.  1991) 

(3)  Definitions. 

As  used  in  this  provision — 
Uncompensated  overtime  means  the 
hours  worked  in  excess  of  an  average  of 
40  hours  per  week  by  employees  who 
are  exempt  from  the  Fair  labor 
Standards  Act  (FLSA),  writhout 


additional  compensation.  Compensated 
personal  absences,  such  as  holidays, 
vacations,  and  sick  leave,  shall  be 
included  in  the  normal  work  week  for 
purposes  of  computing  uncompensated 
overtime  hours. 

"Uncompensated  overtime"  rate  is  the 
rate  which  results  from  multiplying  the 
hourly  rate  for  a  40-hour  woric  week  by 
40,  and  then  dividing  by  the  proposed 
hours  per  week.  For  example,  45  hours 
proposed  on  a  40-hour  work  week  basis 
at  j^.OO  would  be  converted  to  an 
uncompensated  overtime  rate  of  $17.78 
per  hour.  ($20x40)  divided  by 
45=$17.7a 

(b)  For  any  hours  proposed  against 
which  an  uncompensated  overtime  rate 
is  applied,  the  Offeror  shall  identify  in 
its  proposal  the  hours  in  excess  of  an 
average  of  40  hours  per  week,  by  labor 
category,  and  the  imcompensated 
overtime  rate  per  hour,  whether  at  the 
prime  or  subcontract  level.  This  includes 
uncompensated  overtime  hours  that  are 
in  indirect  cost  pools  for  personnel 
whose  regular  hours  are  normally 
charged  direct 

(c)  The  Offeror's  accounting  practices 
used  to  estimate  uncompensated 
overtime  must  be  consistent  with  its 
cost  accounting  practices  used  to 
accumulate  and  report  uncompensated 
overtime  hours. 

(d)  Proposals  which  include 
unrealistically  low  labor  rates,  or  which 
do  not  otherwise  demonstrate  cost 
realism,  will  be  considered  in  a  risk 
assessment  and  evaluated  for  award  in 
accordance  with  that  assessment. 

(e)  The  Offeror  shall  include  a  copy  of 
its  policy  addressing  uncompensated 
overtime  with  its  proposal. 

(End  of  provision) 

[PR  Doc  91-21174  Filed  &-4-91:  8:45  am) 
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Proclamation  6329  of  September  3,  1991 

Minodty  Enterprise  Development  Week,  1091 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America  has  demonstrated  to  the  world  that  when  individuals  have  the 
freedom  to  pursue  their  dreams  and  to  put  their  talents  and  ideas  to  work,  we 
all  benefit.  As  more  and  more  nations  recognize  the  value  of  free  enterprise 
and  private  initiative — and  reform  their  economies  according  to  market- 
oriented  principles— the  United  States  must  act  to  strengthen  its  competitive- 
ness. 

If  the  United  States  is  to  remain  a  leader  in  the  expanding  global  marketplace, 
we  must  redouble  our  efforts  to  produce  high  quality  goods  and  services.  We 
must  also  maximize  the  talent  and  potential  of  our  people,  our  most  important 
resource.  Every  American  must  have  the  knowledge  and  skills— including  the 
technical  skills— that  are  needed  to  enjoy  full,  productive  lives  in  our  rapidly 
changing  world.  That  is  one  reason  why  we  have  launched  AMERICA  2000. 
our  national  strategy  to  achieve  excellence  in  education. 

I  am  confident  that  this  strategy  will  succeed  because  we  Americans  are  a 
proud  and  determined  people.  Those  qualities  are  exemplified  by  minority 
entrepreneurs,  who  have  long  been  recognized  for  their  determination  to 
overcome  obstacles  and  to  create  better  lives  for  themselves  and  for  their 
children.  This  week,  we  salute  the  more  Uian  1  million  minority  business 
owners  across  the  United  States  for  helping  to  build  a  stit)nger  America. 
These  hardworking  men  and  women  are  contributing  to  the  economic  develop- 
ment of  tiieir  communities,  and  they  are  creating  jobs  and  opportunities  for 
their  neighbors.  For  example,  according  to  the  U.S.  Department  of  Commerce, 
minority  businesses  generate  more  than  $78.5  billion  annually  in  gross  re- 
ceipts. More  tiian  250.000  of  these  businesses  have  paid  employees,  providing 
jobs  for  an  estimated  845,000  people. 

This  week,  as  we  celebrate  Uie  achievements  of  our  Nation's  minority  entre- 
preneurs, we  also  reaffirm  our  commitment  to  promoting  equal  opportunity, 
high  quality  education,  and  effective  job  ti-aining  for  all  Americans.  In  so 
doing,  we  will  enhance  our  Nation's  strength  and  productivity  while  creating 
more  vibrant  communities  and  improved  standards  of  living  for  every  citizen. 

NOW,  THEREFORE,  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  September  22  through 
September  28,  1991,  as  Minority  Enterprise  Development  Week.  I  encourage 
the  people  of  the  United  States  to  observe  this  week  with  appropriate  pro- 
grams, ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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OFFICE  OF  PERSONilEL 
MANAGEMEHT 

Administrative  Care«  rs  WItti  AnMrica 

agency:  O^ce  of  Per  lonnel 
Management. 

action:  Notice  of  proaosed  changes; 
request  for  comments] 

SUMMARY:  In  accordaace  with  a  court 
order  in  National  Treasury  Employees 
Union  v.  Newman,  Nol  90-1165  (D.C.C.. 
July  22, 1991).  the  Offite  of  Personnel 
Management  (0PM)  ii  inviting 
comments  from  intere$ted  parties  on  the 
Administrative  Careers  With  America 
(ACWA)  examination^  covering  various 
entry-level  positions  ajt  the  GS-5/7 
levels. 

DATES:  Comments  mu^t  be  received  by 
November  4, 1991. 

ADDRESSES:  Send  or  dbliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry, 
Office  of  Personnel  Management  room 
6F08, 1900  E  Street  N\y..  Washington. 
DC  20415. 

FOR  FURTHER  INFOnMAJnOW  COMTACR 

Tracy  Spencer.  (202)  606-0960. 

SUPPtEMENTARY  INFORMATION:  0PM 

announced  the  ACWA  examinations  on 
April  19, 1990.  coverin|  positions  that 
were  formerly  filled  uitder  the 
Professional  and  Adminstrative  Careera 
Examination  (PACE).  Vse  of  the  PACE 
was  terminated  in  198^  under  the  terms 
of  a  consent  decree  in  tuevano  w. 
Devine  (Civil  Action  l4o.  79-Zn).  UnHke 
the  PACE,  which  vsed  a  single  written 
test  meaaurfaig  general  knoiwle<^  and 
abilities  for  all  positions,  the  ACWA 
uses  a  combination  of  measures  for 
seven  ormpattopal  groups.  Key  feature* 
of  the  ACWA  examina  lion  are: 


Writ 
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Tast* 

The  ACWA  examinations  ei^ilof 
separate  written  tests  for  each  of  six 
occupational  groups:  (1)  Health,  aafety 
and  environmental  occupationa;  (2] 
writing  and  public  information 
occupations;  (3)  business,  finance,  and 
management  occupations;  (4)  peiscpnei, 
administration,  and  computer 
occupations;  (5)  benefits  review,  tax. 
and  legal  occupations;  and  (6)  law 
enforcement  and  investigations 
occupations.  The  ACWA  tests  ase  loffc 
based  questions  that  measure  die  madi 
and  verbal  skills  and  reasoning  ability 
needed  to  perform  successfully  in  tfie 
types  of  positions  being  filled  and  thai 
relate  to  situations  the  apphcaots  woold 
encounter  in  those  jobs.  By  g;n>oping 
occupations  which  call  for  similar 
knowledges,  skills,  and  abHitiea.  OPM 
can  provide  relevant  written  tests  for 
most  of  the  occupations  formerly  fiDed 
under  PACE. 

Individual  Achievement  Record 

In  addition  to  the  ability  test 
questions,  the  ACWA  examinations  alao 
include  a  new  feature  called  the 
Individual  Achievement  Record  UAR). 
The  lAR  evaluates  how  well  appKcanta 
have  ased  the  opportunities  they  iMnre 
had  fn  school,  work,  and  outside 
activities.  It  is  similar  to  biodata 
questionnaires  that  have  been  used 
successfully  in  private  industry,  but  it 
exchides  any  questions  about  attrSmles 
(e.g..  parents'  educational  level)  ariUch 
are  not  within  an  applicant's  control. 
Eadi  applicant's  score  is  based  ob  bodb 
the  written  test  and  the  lAR. 

Piofaanional  Positions 

Some  positions  formerly  filled  throagh 
the  PACE  are  in  occupations,  such  as 
econoBiist  and  psychologist,  which  have 
minimum  educational  requirements. 


WHtten  tests  are  not  conunonly  used  to 
evaluate  candidates  for  entry-level  jobs 
la  such  professional  occupations. 
Consequently,  the  written  tests  and  lAR 
an  not  used  for  those  positions  under 
Ihc  ACWA.  Instead,  applicants  are 
evaluated  based  on, their  education  and 
experience,  as  is  the  practice  in  other 
examinations  covering  professional 
oorripetions. 

hapesed  Changes 

0PM  has  been  monitoring  the 
eflectiveness  and  validity  of  the  ACWA 
mitten  tests  and  LAR  and  is  considering 
program  changes  to  make  the  ACWA 
more  eHective.  0PM  is  considering  a 
abotteaed  version  of  the  written  test. 
l%e  kogth  of  the  tests  would  be  reduced 
from  3V»  hours  to  1 V*  hours. 
Additionally,  a  10-minute  "warm-up" 
test  would  provide  applicants  with  the 
opportimity  to  become  familiar  with  the 
lest  format  and  to  practice  before  the 
actual  examination.  0PM  proposed  to 
••tborize  agency  personnel,  if  they  so 
desire,  to  administer  the  written  test  for 
•n  or  specific  ACWA  occupational 
poups.  OPM  is  conducting  walk-in 
testing  or  has  published  test  schedules 
in  areas  where  there  are  large  numbers 
id  applicants. 

OPM  solicits  the  views  of  agencies, 
dke  public,  and  other  interested  parties 
on  how  the  program  is  working,  what 
problems  have  been  encountered,  and 
on  the  changes  to  the  program  proposed 
in  tUa  Notice.  We  will  consider  these 
comrnents  when  making  program 
decisions  in  determining  the  future  of 
ACWA. 

(LcgalAuthority:  5  U.S.C  3301(2)) 

OlEce  of  Personnel  Management 

ORMtanca  Berry  Newman. 

DiKctor. 

^  Doc.  91-21503  Piled  9-^-m;  11:46  am] 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Oftice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  Hnding  aids  of  the  FR/CHt 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 
RIN  3206-AE74 

Minimum  60  Days  Specific  RIF  Notica 

agency:  Office  of  Personnel 

Management. 

action:  Final  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  that  require  agencies  to  give 
all  employees  and  their  representatives 
at  least  60  days  specific  written  notice 
prior  to  a  reduction  in  force  except  with 
OPM  approval,  in  situations  caused  by 
circumstances  not  reasonably 
foreseeable.  Previously,  agencies  were 
required  to  give  employees  at  least  30 
days  total  advance  written  notice  prior 
to  a  reduction  in  force  (RIF}  action. 

The  new  regulations  also  permit 
agencies  to  issue  RIF  notices  to 
employees  more  than  90  days  prior  to 
the  reduction  in  force  without  the  prior 
approval  of  OPM.  Previously,  agencies 
could  not  issue  reduction  in  force 
notices  to  employees  more  than  90  days 
prior  to  a  RIF  action  without  the  prior 
approval  of  OPM. 

Finally,  the  new  regulations  clarify 
that  agencies  must  provide  specific 
placement  and  unemployment  insurance 
information  to  employees  who  have 
received  specific  notices  of  separation 
by  reduction  in  force.  In  addition,  at  the 
same  time  that  50  or  more  employees 
receive  RIF  notices  of  separation,  the 
agency  must  notify  (1)  the  appropriate 
State  dislocated  worker  unit,  as 
designated  under  title  III  of  the  Job 
Training  Partnership  Act,  (2)  the  chief 
elected  official  of  the  local  governmental 
jurisdiction(s}  where  the  separations 
will  take  place,  and  (3)  OPM. 
EFFECTIVE  DATE:  November  5, 1991. 
Effective  with  any  initial  RIF  notices 


issued  after  November  5, 1991.  For  initial 
notices  issued  on  or  prior  to  November 
5, 1991,  agencies  may  use  either  these 
final  regulations  or  the  current 
regulations  in  subpart  H  of  5  CFR  part 
351  (January  1, 1991,  edition). 
FOR  FURTHER  INFORMATION  COHTACT: 
Thomas  A.  Glennon  or  Edward  P. 
McHugh.  (202)  606-0960  or  FTS  266-0960 
(FAX  202-606-0390). 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Comments 

On  June  17. 1991,  OPM  published  (at 
56  FR  27695)  proposed  regulations  to 
revise  portions  of  5  CFR  part  351 
Concerning  the  notices  given  to 
employees  in  a  reduction  in  force.  In 
brief,  those  regulations  proposed 
changing  the  minimum  30-day  reduction 
in  force  notice  requirement  to  60  days 
total  notice  when  50  or  more  employees 
in  a  competitive  area  received  notices  of 
separation  by  reduction  in  force,  and 
proposed  other  related  changes. 

We  received  comments  from  five 
agencies,  one  professional  organization, 
one  employee  union,  and  one  Member  of 
Congress.  All  except  one  supported  the 
proposal  to  give  additional  written 
notice  to  employees  of  planned 
reduction  in  force  actions. 

Four  commenters  supported  a  60-day 
specific  notice  period  for  all  employees 
affected  by  a  RIF  action.  Commenters 
emphasized  that  60  days  is  a  more 
realistic  period  for  surplus  employees  to 
benefit  from  available  retraining  and 
outplacement  programs,  and  that  many 
agencies  already  give  employees  a  60- 
day  notice.  They  stressed  that  a  60-day 
notice  of  job  loss  is  an  equitable  and 
compassionate  practice,  which 
recognizes  the  serious  consequences 
and  readjustments  affected  employees 
face.  For  these  reasons,  we  are  adopting 
the  suggestion  that  employees  be  given 
a  60-day  specific  notice  for  all  RIF 
actions. 

At  the  same  time,  we  recognize  that 
unusual  situations  may  arise  in  which 
agencies  are  unable  to  provide  a  60-day 
notice.  For  these  circumstances,  the 
revised  regulation  permits  agencies  to 
request  OPM  approval  of  a  specific 
notice  period  of  less  than  8o  days  but  no 
less  than  30  days. 

One  commenter  also  suggested  giving 
additional  flexibility  to  agencies  by 
dropping  the  OPM  prior  approval 
requirement  for  RIF  notices  issued  more 
than  90  days  prior  to  a  RIF.  Again,  we 


agree  with  this  suggestion  and  have 
adopted  it  in  the  final  regulations.  OPM 
approval  is  no  longer  required  for  a 
notice  period  of  more  than  90  days. 

Major  Provisions  of  the  Final 
Regulations 

Section  351.801(a)  of  the  final 
xegulations  provides  that  an  agency  is 
/inquired  to  give  an  employee  written 
notice  of  the  specific  RIF  action  to  be 
taken  atleast  60  days  before  its 
effective  date.  The  practice  of  using,  in 
combination,  a  period  of  general  notice 
followed  by  a  period  of  specific  notice, 
to  satisfy  minimum  notice  periods,  is 
eliminated.  Under  the  new  regulations, 
agencies  may  continue  to  give  "general" 
advance  notice  to  employees  of  an 
anticipated  RIF  as  part  of  an  effort  to 
inform  employees,  but  such  notice  will 
not  count  towards  nor  satisfy  an 
employee's  right  to  a  60-day  8f>ecific 
notice. 

The  only  exception  to  the  60-day 
notice  requirement  is  in  the  revised 
S  351.801(b).  This  provides  that,  in 
situations  caused  by  circumstances  not 
reasonably  foreseeable,  the  agency  head 
or  designee  may  request  OPM  to 
authorize  a  notice  period  of  less  than  60 
days.  However,  OPM  may  not  under  any 
circumstance  authorize  a  notice  period 
of  less  than  30  full  days.  Section 
351.801{b)  spells  out  the  content  of  such 
requests  to  OPM.  Also,  the  final 
regulations  delete  the  former  5  CFR 
351.801(b),  which  required  OPM 
approval  for  a  notice  period  of  more 
than  90  days. 

The  new  §  351.801(a)  also  requires  an 
agency  to  notify  any  bargaining  unit 
representative  of  RIF  actions  at  the 
same  time  it  gives  RIF  notices  to 
employees.  This  notification 
requirement  does  not  relieve  an  agency 
of  any  obligation  it  may  have  under  the 
Federal  Labor  Management  Relations 
Statute  or  an  applicable  collective 
bargaining  agreement. 

The  former  S  351.802  is  deleted, 
reflecting  the  elimination  of  use  of 
general  RIF  notices. 

The  present  S  3S1.803{a)  is 
redesignated  as  S  351.802  and  covers  the 
content  of  a  specific  RIF  notice.  The 
present  S  351.803(b),  which  covers  the 
content  of  a  general  RIF  notice,  is 
deleted.  The  specific  notice  must  include 
the  specific  personnel  action  to  be  taken 
with  respect  to  the  emplovee  involved 
the  effective  date,  the  emplo>  ^e's 
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ranking,  and  the  factors  used  to 
determine  the  ranking.  It  also  must  tell 


the  employee  whei 
inspect  the  regulatij 
about  appeal  and 
must  provide  infor 
reemployment  right 
compensation.  (On 


he  or  she  may 

ns  and  records,  and 

ievance  rights,  and 

ation  on 

and  unemployment 
ay  8. 1991.  at  56  FR 


21332,  0PM  proposed  to  credit 
performance  rating  i  received  during  the 
previous  4  years.  T  lis  proposal  is  still 
under  consideratioi  and  is  not  reflected 
here.) 

Present  §  351.604  is  redesignated  as 
S  351.803  and  is  rev  sed.  Paragraph  (a) 
clarifies  that  agencJ  es  must  provide 
information  on  the  leemployment 
Priority  List  and  OF  Vf's  Displaced 
Employee  Program  o  each  employee 
who  has  received  a  specific  notice  of 
separation  by  reduc  tion  in  force. 
Paragraph  (a)  also  i  squires  agencies  to 
advise  these  same  e  mployees  on  how  to 
apply  for  unemploynent  insurance 
benefits  through  their  appropriate  State 
government  agency 

Paragraph  (b)  of  !  351.803  includes  a 
new  requirement  fo  the  agency.  At  the 
same  time  it  issues  UF  separation 
notices  to  50  or  mor;  employees  in  a 
competitive  area,  ai  agency  must  notify 
(1)  the  State  dislocated  worker  unit,  as 
designated  or  creat(  d  under  title  III  of 
the  Job  Training  Pai  tnership  Act.  (2)  the 
chief  elected  officia  of  the  unit  of  local 
govemment(s)  withi  n  which  the 
separations  will  tak  >  place,  and  (3) 
OPM.  The  regulatioi  i  specifies  the 
content  of  such  noti  :es.  The  purpose  of 
this  notice  is  to  faci  itate 
implementation  of  p  acement  and 
training  efforts  to  ai  1  dislocated 
employees. 

Former  §  351.805  k  redesignated  as 
S  351.804.  It  is  revis(  d  to  eliminate 
references  to  genera  I  notices  since 
agencies  now  must  i  ise  only  specific 
notices. 

Former  §  351.806  k  redesignated  as 
S  351.805  and  is  revi  sed  to  provide  that 
an  employee  is  entit  ed  to  a  new  specific 
written  notice  of  at  east  60  full  days  if 
the  agency  decides  1  o  take  a  more 
severe  action  than  s  }ecified  in  the  initial 
notice  given  to  the  e  nployee. 

Section  351.807  is  Redesignated  as 
§  351.806. 


E.0. 12291,  Federal 

I  have  determinec 
major  rule  as  define  1 
of  E.0. 12291,  Feden  il 


Regulatory  Flexibili^ 

I  certify  that  this 
have  a  significant  e()onomic 
substantial  number 
because  it  only  affedts 
employees. 


Regulation 

that  this  is  not  a 
under  section  1(b) 
Regulation. 


Act 

ijegulation  will  not 

impact  on  a 
)f  small  entities 
Federal 


List  of  Subjects  in  5  CFR  Part  351 

Government  employees. 
Office  of  Personnel  Management. 
ConstancA  Berry  Newman, 

Director. 

Accordingly,  OPM  is  amending  part 
351  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3502.  3503. 

2.  Subpart  H  of  part  351  is  revised  to 
read  as  follows: 

Sut>f>art  H— Notic*  to  Employe* 

351.801  Notice  period. 

351.802  Content  of  notice. 

351.803  Notice  of  eligibility  for 
reemployment  and  other  placement 
assistance. 

351.804  Expiration  of  notice. 

351.805  New  notice  required. 

351.806  Status  during  notice  period. 

Subpart  H— Notice  to  Employee 

S351J01    Notice  period. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  competing 
employee  selected  for  release  from  a 
competitive  level  under  this  part  is 
entitled  to  a  specific  written  notice  at 
least  60  full  days  before  the  effective 
date  of  release.  At  the  same  time  an 
agency  issues  a  notice  to  an  employee,  it 
must  notify  the  exclusive 
representative(s).  as  defined  in  5  U.S.C. 
7103(a)(16).  of  each  affected  employee  at 
the  time  of  the  notice. 

(b)  When  a  reduction  in  force  is 
caused  by  circumstances  not  reasonably 
forseeable,  OPM.  at  the  request  of  an 
agency  head  or  designee,  may  authorize 
a  notice  period  of  less  than  60  days  but 
at  least  30  full  days  before  the  effective 
date  of  release.  An  agency  request  to 
OPM  shall  specify: 

(1)  The  reduction  in  force  to  which  the 
request  pertains; 

(2)  The  number  of  days  by  which  the 
agency  requests  that  the  period  be 
shortened; 

(3)  The  reasons  for  the  request;  and 

(4)  Any  other  additional  information 
that  OPM  may  specify  in  the  Federal 
Personnel  Manual. 

(c)  The  notice  period  begins  the  day 
after  the  employee  receives  the  notice. 

(d)  When  an  agency  retains  an 
employee  under  §  351.607  or  §  351.608  of 
this  part,  the  notice  to  the  employee 
shall  cite  the  date  on  which  the 
retention  period  ends  as  the  effective  , 
date  of  the  employee's  release  from  the 
competitive  level. 


§351J02    Content  of  notIc*. 

The  notice  shall  state  specifically:  (a) 
The  action  to  be  taken  and  its  effective 
date; 

(b)  The  employee's  competitive  area, 
competitive  level,  subgroup,  service 
date,  and  annual  performance  ratings  of 
record  received  during  the  last  three 
years; 

(c)  The  place  where  the  employee  may 
inspect  the  regulations  and  records 
pertinent  to  this  case; 

(d)  The  reasons  for  retaining  a  lower- 
standing  employee  in  the  same 
competitive  level  under  §  351.607  or 

§  351.608  of  this  part; 

(e)  Information  on  reemployment 
rights,  except  as  permitted  by  paragraph 
351.803(a)  of  this  part;  and 

(f)  The  employee's  right,  as  appliccble, 
to  grieve  under  a  negotiated  grievance 
procedure  or  to  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
provisions  of  the  Board's  regulations. 
The  agency  shall  also  comply  with 

S  1201.21  of  thjs  title. 

S  351.803    Notice  of  ellsitiiHty  for 
reemployment  and  other  placement 
assistance. 

(a)  An  employee  who  receives  a 
specific  notice  of  separation  under  this 
part  must  be  given  information 
concerning  the  right  to  reemployment 
consideration  under  subparts  B 
(Reemployment  Priority  List)  and  C 
(Displaced  Employee  I^ogram)  of  part 
330  of  this  chapter.  The  employee  also 
must  be  given  information  concerning 
how  to  apply  for  unemployment 
insurance  through  his  or  her  appropriate 
State  program.  This  information  must  be 
provided  either  in  or  with  the  specific 
reduction  in  force  notice  or  as  a 
separate  supplemental  notice  to  the 
employee. 

(b)  When  50  or  more  employees  in  a 
competitive  area  receive  separation 
notices  under  this  part,  the  agency  must 
provide  notification  of  the  action,  at  the 
same  time  it  issues  specific  notices  of 
separation  to  employees,  to: 

(1)  The  State  dislocated  worker  unit, 
as  designated  or  created  under  title  III  of 
the  Job  Training  Partnership  Act; 

(2)  The  chief  elected  official  of  local 
govemment(s)  within  which  these 
separations  will  occur;  and 

(3)  OPM. 

(c)  The  notice  required  by  paragraph 
(b)  of  this  section  must  include: 

(1)  The  number  of  employees  to  be 
separated  from  the  agency  by  reduction 
in  force  (broken  down  by  geographic 
area  or  other  basis  specified  by  OPMj; 

(2)  The  effective  date  of  the 
separations;  and 
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(3)  Any  other  information  specified  in 
the  Federal  Perscmnel  Manual,  including 
information  needs  identified  from 
consultation  between  OPM  and  the 
Department  of  Labor  to  facilitate 
delivery  of  placement  and  related 
services. 

§351.a04    Explraiionofnotic*. 

A  notice  expires  except  when 
followed  by  the  action  specified,  or  by 
an  action  less  severe  than  specified,  in 
the  notice  or  in  an  amendment  made  to 
the  notice  before  the  agency  takes  the 
action.  An  agency  may  not  take  action 
before  the  effective  date  in  the  notice. 
An  action  taken  after  the  specified  date 
in  the  notice  shall  not  be  ruled  invalid 
for  that  reason  except  when  it  is 
challenged  by  a  higher-standing 
employee  in  the  competitive  level  who  is 
reached  out  of  order  for  reduction  in 
force  as  a  result  of  the  action. 

S  351.S05    N«w  notic*  required. 

An  employee  is  entitled  to  a  new 
written  notice  of  at  least  60  full  days  if 
the  agency  decides  to  take  an  action 
more  severe  than  first  specified. 

§351J06    Status  during  notic*  perfcitf. 

When  possible,  the  agency  shall 
retain  the  employee  on  active  duty 
during  the  notice  period.  When  in  an 
emergency  the  agency  lacks  work  or 
funds  or  for  all  or  part  of  the  notice 
period,  it  may  place  the  employee  on 
annual  leave  with  or  without  his  or  her 
consent,  on  leave  without  pay  with  his 
or  her  consent,  or  in  a  nonpay  status 
without  his  or  her  consent. 

[FR  Doc.  91-21311  Filed  9-&-91:  B:45  am] 

BILUNO  COOE  633S-01-M 


OVERSIGHT  BOARD 
12  CFR  Part  1507 

Minority  and  Women  Contracting 
Outreach  Program 

agency:  Oversight  Board. 
action:  Final  rule. 

summary:  The  Oversight  Board  now 
issues  a  final  rule  establishing  in 
regulatory  form  an  outreach  program  to 
maximize  the  participation  of  minorities 
and  women,  and  firms  owned  by 
minorities  and  women,  in  Oversight 
Board  contracts.  The  rule  is  required  by 
provisions  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA").  This  action  should 
ensure  the  participation  of  firms  owned 
or  controlled  by  minorities  and  women 
in  Oversight  Board  contracting  and  the 
performance  of  contracts. 


EFFECTIVE  DATE:  October  7, 1991. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Lawrence  Hayes,  telephone  (202)  786- 

9681. 

SUPPLEMENTARY  MFORMATtOlt 

Background 

The  Oversight  Board  was  established 
as  a  corporate  instnmientality  of  the 
United  States  by  section  2lA(a)  of  the 
Federal  Home  Loan  Bank  Act.  12  U.S.C. 
1441a(a).  added  by  section  5(n(a]  of 
FIRREA.  The  Oversight  Board's 
principal  duty  is  to  oversee  the 
Resolution  Trust  Corporation  ("RTCT)- 

Section  1216(c)  of  FIRREA  requires 
the  Oversight  Board  and  other  listed 
agencies,  including  the  RTC  to 
"prescribe  regidations  to  establish  and 
oversee  a  minority  outreach  program 
within  each  such  agency  to  ensure 
inclusion,  to  the  maximum  extent 
possible,  of  minorities  and  women,  and 
entities  owned  by  minorities  and 
women,  including  financial  institutions, 
investment  banking  firms,  underwriters, 
accountants,  and  providers  of  legal 
services,  in  all  contracts  entered  into  by 
the  agency  with  such  persons  or  entities, 
public  and  private,  in  order  to  manage 
the  institutions  and  their  assets  for 
which  the  agency  is  responsible  or  to 
perform  such  other  functions  authorized 
under  any  law  applicable  to  such 
agency." 

The  Oversight  Board  established  a 
minority  and  women  outreach  program 
for  the  Board's  contracting  on  )uly  13, 
1990.  The  program  was  cast  in 
regulatory  form  and  published  as  a 
proposed  rule  on  June  7, 1991.  Comments 
were  requested. 

Comments  and  Response 

Two  comment  letters  were  received. 
the  first  from  a  non-profit  law  and  policy 
center  and  the  second  from  a  financial 
institutions  trade  organization.  Both 
letters  supported  the  concept  of  an 
outreach  program  for  Oversight  Board 
contracting. 

The  first  commenter  expressed 
concern  that  some  components  of  the 
program,  as  set  forth  in  the  proposed 
rule,  might  lead  to  the  awarding  of 
contracts  on  a  quota  basis,  noting  in 
particular  the  provisions  of  S  1507.6(e), 
which  spoke  of  the  development  of 
"necessary  contract  provisions  to  ensure 
inclusion,  to  the  maximum  extent 
possible,  of  minorities  and  women,  and 
entities  owned  by  minorities  and 
women,  in  the  performance  of  all 
Oversight  Board  contracts."  The  first 
commenter  argued  that  to  "ensure"  that 
minority  and  women  owned  firms 
receive  Oversight  Board  contracts  is 
neither  desirable  nor  constitutionally 


permissible,  mentioning  possible 
discrimination  against  small  business 
firms  not  owned  by  minorities  or  women 
and  possibly  increased  costs. 

The  second  commenter  criticized  the 
rule  generally  for  lack  of  detail 
concerning  the  implementation  of  the 
program.  Specific  recommendations 
were:  (1)  In  evaluating  effectiveness, 
minority  contractors  and  women 
contractors  should  be  considered 
separately;  (2)  in  promoting  the  program 
to  firms  not  owned  or  controlled  by 
minorities  or  women,  such  firms  should 
be  encouraged  to  "work  jointly"  with 
minority  or  women  controlled  firms  in 
bidding  on  contracts;  and  (3)  the 
program  should  be  evaluated  quarterly 
and  quarterly  reports  made  available  to 
the  Oversight  Board.  This  commenter 
concluded  by  recommending  that  the 
Oversight  Board  encourage  the  RTC  to 
implement  a  minority  outreach  program 
that  would  be  "similar  in  structure"  to 
its  own. 

The  provisions  of  S  1507.6(e) 
questioned  by  the  first  commenter 
parallel  the  language  of  section  1216(c) 
of  FIRREA,  which  requires  the  Oversight 
Board  and  other  agencies  to  establish  a 
program  to  "ensure  inclusion,  to  the 
maximum  extent  possible."  of  minorities 
and  women  and  minority  and  women 
controlled  firms  "in  all  contracts  entered 
into  by  the  agency."  In  i  1507.6(e),  the 
proposed  rule  attempted  to  make  it  clear 
that  the  requirements  of  FIRREA  extend 
not  only  to  contracting,  but  to 
subcontracting  and  contract 
performance  by  firms  contracting  with 
the  agency,  including  those  contracting 
firms  that  do  not  qualify  as  minority  or 
women  owned  businesses.  The 
Oversight  Board  believes  that  the 
statutory  language  must  be  interpreted 
in  a  manner  consistent  with  the 
Constitution;  and  the  Oversight  Board's 
regulations  implementing  the  statutory 
language  should  be  interpreted  in  the 
same  way.  Accordingly,  the  Board  finds 
that  the  proposed  rule's  language,  which 
parallels  section  1216(c)  of  FIRREA. 
does  not  raise  constitutional  questions. 
The  language  of  S  1507.6(e)  in  the  final 
rule,  however,  has  been  modified  to 
clarify  the  purpose  of  this  regulation, 
which  is  not  to  require  that  all  or  a 
specific  percentage  of  Board  contracts 
be  awarded  to  minority  or  women 
controlled  firms,  but  to  maximize  the 
participation  of  minorities  and  women  . 
in  Board  contracts. 

The  Board  does  not  believe  that  the 
outreach  program  mandated  by  FIRREA 
and  now  established  in  regulatory  form 
is  inconsistent  with  the  economical 
operation  of  the  agency;  and  it  intends 
that  Board  contracting  and  the  program 
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shall  be  administeifed  in  a  cost  effective       Final  Rule 


manner. 

The  second  comi  lenter's  request  for 
greater  detail  is  no  consistent  with  the 
essential  nature  of  the  rule,  which 
estabhshes  an  outr>ach  program  and  is 
not  intended  to  specify  acquisition  and 
contracting  procedi  ires.  The  Board  fully 
agrees  that  evaluat  ons  of  the  program's 
effectiveness  should  distinguish 
minority  firms  froir  women  controlled 
firms,  and  the  final  rule  has  been 
modified  to  providi  that  this  distinction 
should  be  observec  in  reporting  the 
results  of  the  progr  im.  The  proposed 
rule  is  flexible  with  respect  to  the 
monitoring  of  the  p  ogram  by  the 
members  of  the  Ov  'rsight  Board, 
providing  for  repor  ing  to  the  Board 
members  on  implenentation  "annually 
or  more  frequently.  *  The  Board  has  not 
changed  this  provi:  ion  in  the  final  rule; 
it  retains  the  autho  ity  to  work  out 
appropriate  monito  ring  in  the  light  of 
experience  without  the  necessity  of 
further  rulemaking. 

A  new  provision  tias  been  added  to 
the  final  nile.  at  §  1 507.5(c)(3).  in 
response  to  the  sec  ind  commenter's 
recommendation  that  firms  not 
controlled  by  minoi  ities  or  women 
should  be  encouraj  ed  to  work  jointly 
with  minority  or  wi  men  controlled  firms 
in  bidding  on  Oven  ight  Board  contracts. 
Contracts  to  be  performed  jointly  by 
minority  or  women  owned  businesses 
and  other  firms  mav  be  consistent  with 
the  program.  It  mus  be  emphasized  that 
it  is  not  the  Board'^  intention  to 
discourage  any  potfential  contractor  from 
seeking  to  contractlwith  the  Board  or  to 
discourage  joint  bias  in  appropriate 
circumstances.  Butkvhether  a  particular 
contract  with  a  joint  venture  of  minority 
and  non-minority  rtros.  for  example, 
should  be  counted  toward  the  success  of 
the  outreach  program  would  depend  on 
the  actual  extent  ta  which  the  minority 
joint  venturer  partij:ipated  in  the  work 
and  the  proceeds;  dnd  the  Board  would 
expect  the  staff,  in  reporting  on  the 
outreach  program,  jo  evaluate 
realistically  the  pai  ticipation  of 
minorities  or  wome  n  in  a  joint  venture 
contract  before  trei  ting  such  a  contract 
as  satisfying  the  goals  of  the  program. 

The  Board  agreei  that  the  RTC 
outreach  contractir  g  program  should  be 
guided  by  the  samq  ultimate  principles 
as  those  of  the  Board's  program.  The 
RTC's  contracting,  lowever.  is 
enormous  and  wid(  ly  varied;  it  cannot 
be  compared  with  he  Board's 
contracting  to  serv  ce  housekeeping 
functions  for  an  ag(  incy  of  less  than  fifty 
employees.  Accord  ngly,  the  Board  will 
work  toward  simih  rity  in  basic 
principles  rather  th  an  in  structure. 


The  final  rule  includes  the  following 
elements:  identification  of  minority  and 
women  owned  firms  capable  of 
providing  goods  and  services  to  the 
Oversight  Board;  certification  of 
identified  firms;  promotion  of  the 
program;  guidelines  for  the  solicitation 
and  award  of  contracts  that  promote  the 
participation  of  minority  and  women 
owned  firms  in  Oversight  Board 
contracting  and  the  performance  of 
contracts;  and  the  oversight  and 
monitoring  of  the  program. 

The  provisions  of  the  proposed  rule 
have  been  substantially  retained  as  a 
general  matter,  although  several  have 
been  shortened  and  simplified.  In 
response  to  comments,  the  rule  provides 
for  separate  reporting  of  minority  and 
women  controlled  businesses  in 
evaluating  the  results  of  the  program. 
The  final  rule  has  also  been  clarified 
with  respect  to  maximizing  the 
participation  of  minorities  and  women 
in  the  performance  of  contracts,  whether 
or  not  awarded  to  minority  or  women 
controlled  firms.  Some  provisions  in 
§  1507.6  of  the  proposed  rule  concerning 
internal  educational  efforts  have  been 
transferred  to  S  1507.7  of  the  final  rule 
(on  oversight  and  monitoring)  as  a  more 
appropriate  location. 

The  Oversight  Board's  outreach 
program  applies  only  to  the  contracting 
activities  of  the  Board  and  does  not 
apply  to  the  contracting  activities  of  the 
RTC.  which  is  required  by  section 
1216(c)  of  FIRREA  to  establish  and 
oversee  its  own  separate  minority  and 
women  outreach  contracting  program. 

Board  Contracts 

The  Oversight  Board's  contracting  is 
typically  for  the  acquisition  of  goods 
and  services  for  its  housekeeping 
functions,  such  as  contracts  for  the 
purchase  of  office  supphes  and  the 
maintenance  of  office  equipment. 
Oversight  Board  contracts  are  normally 
small  in  cost,  typically  less  than  $25,000, 
and  from  the  enactment  of  FIRREA 
through  June  30, 1991,  the  Oversight 
Board  has  contracted  for  the 
expenditure  of  approximately  $2.2 
million,  excluding  expenditures  for 
travel,  space,  utilities,  and 
reimbursement  of  other  agencies. 

Executive  Order  12291 

This  rule  concerns  the  obtaining  of 
services  for  agency  management  and 
housekeeping  purposes  and  is  not  a 
regulation  or  rule  for  the  purposes  of 
Executive  Order  12291.  The  regulation 
has  no  significant  e^ect  beyond  the 
internal  operating  procedures  of  the 
Board.  The  Director,  Office  of 


Management  and  Budget,  by 
memorandum  dated  December  14, 1984, 
specified  certain  types  of  regulations 
that  were  withdrawn  from  the 
exemption  of  procurement  regulations 
from  Executive  Order  12291.  This  rule 
does  not  fall  within  such  specified  types. 

Regulatory  Flexibility  Act 

Although  the  Oversight  Board 
solicited  public  comments,  the  Board  is 
not  required  by  section  553  of  Title  5, 
United  States  Code,  or  any  other  law  to 
publish  a  general  notice  of  proposed 
rulemaking  for  this  rule,  and  the 
Oversight  Board  is  not  required  to 
prepare  a  regulatory  fiexibility  analysis 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.) 

List  of  Subjects  in  12  CFR  Fart  1507 

Government  contracts.  Minority 
businesses,  Women. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  XV  of  Title  12  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  new  part  1507  to  Subchapter 
A  to  read  as  follows: 

PART  1507— MINORITY  AND  WOMEN 
CONTRACTING  OUTREACH 
PROGRAM 

Sec 

1507.1  Purpose  and  scope. 

1507.2  Definitions. 

1507.3  Organizational  responsibilities  and 
staffing. 

1507.4  Program  components. 

1507.5  Promotion. 

1507.6  Solicitation  and  contract  award 
guidelines. 

1507.7  Oversight  and  monitoring. 

Authority:  12  U.S.C.  1441a{a){13):  12  U.S.C. 
1833e. 

S  1507.1    Purpose  and  scope. 

(a)  Pursuant  to  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989,  Public  Law 
101-73.  sec.  1216(c),  103  Stat.  183,  529  (12 
U.S.C.  1833e)  this  part  establishes  a 
minority  outreach  program  to  ensure 
inclusion,  to  the  maximum  extent 
possible,  of  minorities  and  women,  and 
entities  owned  by  minorities  and 
women,  in  all  contracts  entered  into  by 
the  Board. 

(b)  "The  outreach  program  established 
by  this  pari  applies  only  to  the 
contracting  activities  of  the  Board.  The 
Board  and  the  Resolution  Trust 
Corporation  are  separate  and  distinct 
entities  with  different  legal 
characteristics,  contracting  neeas,  and 
programs  to  perform  their  respective 
missions.  Accordingly,  this  program 
does  not  apply  to  the  Resolution  Trust 
Corporation. 
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§1507.2    Definitions. 

For  the  purposes  of  this  part: 

(a)  Board  means  the  Oversight  Board. 

(b)  Minority  means  any  Black 
American,  Native  American,  Hispanic 
American,  or  Asian  American. 

(c)  Minority/women  owned  business 
or  M/WOB  or  M/WOBfirm  means  a 
firm  that  is  at  least  fifty-one  percent 
(51%)  owned  and  controlled  by  one  or 
more  minority  persons  and/or  women.  If 
the  firm  is  a  publicly  owned  company, 
minority  persons  and/or  women  must 
own  and  control  at  least  fifty-one 
percent  (51%)  of  the  firm's  voting  stock, 
and  the  management  and  daily  business 
operations  of  the  firm  must  be  controlled 
by  one  or  more  minority  persons  or 
women. 

(d)  Other  firm  means  a  firm  that  is  not 
a  minority /women  owned  business. 

S  1507.3    Organizational  mpons)l>«itie8 
and  staffing. 

The  President  of  the  Board  shall 
appoint  an  Outreach  Director,  who  shall 
be  a  full  time  officer  or  employee  of  the 
Board  performing  other  duties  for  the 
Board  (including  a  contracting  officer), 
to  establish  and  implement  the  program. 

§  1507.4    Program  components. 

(a)  Identification.  The  first  component 
of  the  program  is  identifying  M/WOB 
companies  capable  of  providing  goods 
and  services  to  the  Board.  Because  of 
the  limited  nature  of  the  Board's 
contracting,  this  activity  will  be  limited 
to  the  Washington.  DC,  area.  The 
Board's  staff  shall: 

(1)  Obtain  lists  and  directories  of  M/ 
WOB  firms  maintained  by  other 
governmental  agencies  and 
instrumentalities; 

(2)  Participate  in  conventions, 
seminars,  and  professional  meetings 
attended  by  M/WOB  firms  in  order  to 
explain  Board  contracting  opportunities 
and  obtain  names  of  potential  M/WOB 
contractors;  and 

(3)  Publicize  the  Board's  desire  to 
obtain  names  of  potential  M/WOB  firms 
for  contracting  in  newspapers,  trade 
journals,  and  other  communications 
media  specifically  directed  to  M/WOB 
firms. 

(b)  Solicitation.  An  M/WOB  firm 
identified  by  the  staff  as  a  potential 
contractor  will  be  included  in  all  Board 
education  and  information  efforts 
concerning  contracting  opportunities 
and  in  a  Board  contracting  database. 
The  database  will  be  used  by  the 
Board's  staff  to  identify  firms  to  be 
solicited  for  Board  procurements. 

(c)  Certification.  A  firm  tentatively 
identified  as  a  minority/women  owned 
business  must  be  certified  as  meeting 


the  defining  standards  in  S  1507.2(c).  To 
preserve  the  integrity  and  foster  the 
objectives  of  the  program,  the  Board 
must  be  satisfied  that  the  defining 
standards  of  ownership  and  control  are 
fulfilled  by  a  tentatively  identified  firm. 
The  Board's  staff  shall: 

(1)  Develop  certification  procedures, 
including  procedures  for  certifying  M/ 
WOB  firms  that  have  previously 
certified  their  status  to  other 
government  agencies  and 
instrumentalities  under  criteria 
equivalent  to  the  criteria  under  this 
program; 

(2)  If  necessary,  and  subject  to 
compliance  with  applicable 
requirements  of  law,  request 
documentation  from  M/WOB  firms  for 
submission  to  the  Board;  and 

(3)  Review  certification  documents  to 
assure  that  firms  satisfy  the  definitions 
of  S  1507.2(c). 

§  1507.5    Promotion. 

(a)  The  promotion  of  the  outreach 
program  will  include  the  following 
Board  staff  activities: 

(1)  Ongoing  promotion  of  the  outreach 
program  within  the  minority/women 
owned  business  community;  and 

(2)  Ongoing  promotion  of  the  outreach 
program  to  other  firms  to  make  such 
firms  aware  of  the  Board's  outreach 
program. 

(b)  The  ongoing  promotion  of  this 
program  within  the  M/WOB  community 
is  necessary  to  assure  awareness  of  the 
outreach  program  by  all  potential 
M/WOB  contractors,  including  newly 
formed  M/WOB  firms,  and  encourage 
their  participation.  The  Board's 
contracting  staff  shall: 

(1)  Develop  a  promotional  campaign 
to  inform  the  M/WOB  community  of  the 
Board's  contracting  needs  and  its 
commitment  to  involving  M/WOB  firms 
in  Board  contracting; 

(2)  Participate  regularly  in 
conferences  attended  by  M/WOB  firms 
to  promote  Oversight  Board  contracting 
opportunities; 

(3)  Cooperate  with  local  agencies 
devoted  to  the  promotion  of  minority/ 
women  owned  businesses  to  promote 
Board  contracting  opportunities; 

(4)  Assist  M/WOB  firms  in 
understanding  and  complying  with  the 
Board's  contracting  requirements; 

(5)  Assist  M/WOB  firms  in 
understanding  the  Board's  contracting 
needs;  and 

(6)  Take  measures  to  ensure  that  all 
Board  staff  are  knowledgeable  about 
and  promote  this  program. 

(c)  Promotion  of  the  Board  outreach 
program  to  other  firms  interested  in 
contracting  with  the  Board  is  necessary 


to  make  such  other  firms  aware  that, 
under  the  outreach  program,  the  Board 
will  also  ensure  inclusion,  to  the 
maximum  extent  possible,  of  minorities 
and  women,  and  entities  owned  by 
minorities  and  women,  in  the 
performance  of  all  Board  contracts, 
including  contracts  with  other  firms.  All 
firms  should  be  informed  that  Board 
contract  provisions  will  require  the 
inclusion,  to  the  maximum  extent 
possible,  of  minorities  and  women,  and 
entities  owned  by  minorities  and 
women,  in  contract  performance.  The 
Board's  contracting  staff  shall: 

(1)  Develop  a  promotional  campaign 
to  inform  M/WOB  and  other  firms 
interested  in  contracting  with  the  Board 
of  the  Board's  policy  to  ensure  inclusion, 
to  the  maximum  extent  possible,  of 
minorities  and  women,  and  entities 
owned  by  minorities  and  women,  in  the 
performance  and  subcontracting  of  all 
Board  contracts; 

(2)  Assist  other  firms  in  understanding 
and  complying  with  Board  contracting 
requirements  respecting  the  inclusion  of 
minorities  and  women  and  entities 
owned  by  minorities  and  women,  to  the 
maximum  extent  possible,  in  contract 
performance  and  subcontracting; 

(3)  Encourage  other  firms  to  work 
jointiy  with  M/WOB  firms  for  the 
purpose  of  contracting  with  the  Board; 
and 

(4)  Take  measures  to  ensure  that  all 
Board  staff  are  knowledgeable  about 
this  aspect  of  the  program. 

§1507.6    Solicitation  snd  contract  award 
guidelines. 

Board  contracting  shall  maximize  the 
award  of  contracts  to  M/WOB  firms  and 
other  firms  that  provide  opportunities,  to 
the  maximum  extent  possible,  for  the 
inclusion  of  minorities  and  women  and 
entities  owned  by  minorities  and  women 
in  the  performance  of  Board  contracts. 
The  Board's  staff  shall  formulate  and 
implement  guidelines  directed  to  this 
objective  which  shall  include: 

(a)  Consideration  of  the  capabilities  oi 
M/WOB  firms,  including,  but  not  limited 
to,  determination  of  delivery  schedules 
and  the  timing  of  offers  that  may 
facilitate  offers  fi-om  M/WOB  firms; 

(b)  Inclusion  of  M/WOB  firms  in  the 
Board's  contracting  database,  which  will 
identify  eligible  firms  in  each  service 
category; 

(c)  Solicitation  for  a  contract  of  as 
many  bids  or  guotes  from  M/WOB  firms 
in  the  database  as  is  feasible  under  the 
circtmistances;  the  contracting  officer 
shall  also  solicit  offers  from  other  firms 
but  for  any  contract  for  which  the 
contracting  officer  does  not  soUcit  bids 
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solicitations  are  publicly  advertised;  and 

(e)  Development  pf  standard  contract 
provisions  to  ensure  inclusion,  to  the 
maximum  extent  possible,  of  minorities 
and  women,  and  eritities  owned  by 
minorities  and  won  len,  in  the 
performance  and  si  bcontracting  of  all 
Board  contracts. 

§  1507.7    Owfslgtit  ind  monitoring. 

(a)  The  Board  reoognizes  that  the 
success  of  this  proo-am  involves 
commitment  and  leadership  by  senior 
management  and  by  the  staff.  The  Board 
pledges  the  continuing  involvement  of 
the  Board's  staff,  at  all  levels,  to  make 
this  program  a  sucoess. 

(b)  The  President!  of  the  Board  shall 
establish  an  internal  education  program 
concerning  the  outreach  program  and 
the  Board's  commitinent  to  the  program. 

(c)  The  President|of  the  Board  shall 
develop  and  Implei^ent  such  additional 
procedures  as  may  facilitate  reaching 
the  goals  of  the  outreach  program. 

(d)  The  Board's  cpntracting  staff  shall 
report  the  results  of  the  program  to  the 
Outreach  Director  an  a  periodic  basis. 
Such  reports  shall  ipclude: 

(1)  The  number  of  M/WOB  firms  that 
have  participated  i^  the  contracting 
process,  reporting  steparately  minority 
owned  or  controlled  firms  and  women 
owned  or  controlled  firms; 

(2)  The  number  of  contracts  awarded 
to  M/WOB  firms,  reporting  separately 
awards  to  minority  owned  or  controlled 
firms  and  to  womef  owned  or  controlled 
firms;  and  i 

(3)  Data  concemfig  the  inclusion  of 
minorities  and  woiien.  and  entities 
owned  by  minoritias  and  women,  in  the 
performance  and  sibcontracting  of 
contracts  with  M/ WOB  and  other  firms. 

(e)  The  Outreach!  Director  shall  report 
to  the  President  an^  the  General 
Counsel  of  the  Board  on  the 
implementation  of  the  program.  The 
President  and  the  General  Counsel  of 
thp  Board,  in  turn,  shall  report  to  the 
members  of  the  Board,  annually  or  more 
frequently,  on  the  i|nplementation  of  the 
program. 
Pe*erMoaio«, 
President 
[FR  Doc.  91-21330  Filid  9-5-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

14  CFR  Part  221 

[OST  Docket  No.  41034;  Amdt  221-49) 

RIN  210S-AA39 

Airline  Time  and  Mileage  Guide 

agency:  Research  and  Special  Programs 

Administration. 

action:  Final  rule. 

summary:  This  final  rule  removes  th^ 
tari^  regulations  that  prohibit 
statements  of  fares  or  rates  based  upon 
units  of  distance  or  time.  These 
provisions  applied  only  to  charter 
tariffs,  which  have  not  been  required  to 
be  filed  since  September  6, 1979.  The 
change  was  proposed  in  order  to  remove 
superfluous  regulation. 
DATES:  This  regulation  is  effective 
October  7. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Donald  W.  Bright,  Director,  Office  of 
Automated  Tariffs,  DAT-1,  Research 
and  Special  Programs  Administration, 
Department  of  Transportation,  400  7th 
Street.  SW..  Washington.  DC  20590, 
(202)  386-2414. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  notice  of  proposed  rulemaking 
issued  October  27. 1982  (47  FR  47599) 
(NPRM).  the  Civil  Aeronautics  Board 
tentatively  concluded  that  the 
regulations  which  prohibited  air  carriers 
from  filing  tariffs  which  contained 
statements  of  fares  or  rates  based  upon 
units  of  distance  or  time  were 
unnecessary.  The  Board  noted  that  the 
regulations  applied  only  to  charter 
tariffs,  which  were  not  required  to  be 
filed  after  September  6. 1979.  The 
regulation,  therefore,  appeared  to  serve 
no  useful  purpose. 

The  Board  also  stated  that  under  the 
proposal,  carriers  would,  in  most  cases, 
be  permitted  to  file  tariHs  that  state 
fares  or  rates  by  any  reasonable 
methods.  The  comment  period  on  the 
NPRM  closed  on  £)ecember  12. 1982. 

Comments 

Comments  on  the  proposed 
rulemaking  were  received  fi-om 
Transamerica  Airlines.  Inc. 
(Transamerica).  Transamerica  stated 
that  it  had  no  objection  to  the  adoption 
of  the  rulemaking,  provided  that  the 
removal  of  the  regulation  would  not 
present  a  barrier  to  its  reintroduction  if 
the  Board  required  charter  tariffs  to  be 
filed  in  the  future. 


In  view  of  the  elapsed  time  since  the 
rulemaking,  we  issued  a  supplemental 
notice  of  proposed  rulemaking  (54  FR 
41989,  October  13, 1989)  requesting 
whether  there  was  any  additional 
information  that  we  should  consider 
before  finalizing  this  rulemaking. 

Dispositioii  of  Rulemaking 

We  received  no  comments  to  our 
supplemental  notice  of  proposed 
rulemaking.  The  initial  reasons  for 
removing  the  outdated  tariff 
requirements  are  still  valid  Accordingly, 
we  have  decided  to  make  the  rule  final 

Executive  Order  12291,  Regulatory 
Flexibility  Act,  Paperwork  Reduction 
Act.  and  Federali«n  Assessment 

The  Department  certifies  that  this  rule 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  It  would  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
would  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  agencies,  or  geographical 
regions.  Furthermore,  it  would  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Similarly.    - 
the  final  rule  is  not  significant  under  the 
Department's  regulatory  policies  and 
procedures.  Furthermore,  no  regulatory 
evaluation  is  necessary  because  the 
economic  impact  of  the  rule  is  minimal.  I 
certify  that  this  rule  will  rtot  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rale  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  concepts  discussed  therein  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  assessment. 

With  respect  to  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  this  rule  contains  no  new 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Act. 

List  of  Sul^ects  in  14  CFR  Part  221 

Air  fares  and  rates;  Frei^t;  Reporting 
and  recordkeeping  requirements. 

This  rule  is  being  issued  under  the 
authority  delegated  to  the  Assistant 
Secretary  for  Policy  and  International 
Ai^airs  and  the  Adininistrator,  Research 
and  Special  Pro-ams  Administration 
contained  in  49  CFR  1.56  (j](2)(ii).  For 
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the  reasons  set  forth  herein.  14  CFR  part 
221  is  amended  as  follows: 

PART  221~TARIFFS 

1.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

Authority:  Sees.  102.  204.  401.  402.  403.  404. 
411.  416, 1001. 1002,  Public  Law  85-728,  as 
amended.  72  Stat.  740.  743.  754,  757.  758.  760, 
769,  771.  788;  49  U.S.C.  1302, 1324, 1371, 1372, 
1373. 1374. 1381. 1386. 1461. 1482. 

§221.52    [Ameiwtod] 

2.  Section  221.52  is  amended  by 
removing  paragraph  (c)  and  paragraph 
(d)  is  redesignated  as  paragraph  (c). 

§  221.54    [Rtmoved  and  reserved] 

3.  Section  221.54  is  removed  and 
reserved. 

S  221.55    [Removed  and  reserved] 

4.  Section  221.55  is  removed  and 
reserved. 

§  221.106    [Removed  and  reserved] 

5.  Section  221.106  is  removed  and 
reserved. 

Issued  in  Washington.  DC.  under  authority 
delegated  under  49  CFR  1.56  (j)(2)(ii).  on  July 
31. 1991. 

Dated:  July  31. 1991. 
Travis  P.  Dungan. 

Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc.  91-21320  Filed  9-5-91;  M5  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

[DoD  6010.8-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Reimbursement  of  Individual  Health 
Providers 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

SUMMARY:  This  fmal  rule  implements  the 
provisions  of  the  Defense 
Appropriations  Act  for  Fiscal  Year  1991, 
Public  Law  101-511.  section  8012,  which 
limits  increases  in  maximum  allowable 
payments  to  physicians  and  other 
individual  health  care  providers  and 
authorizes  reductions  in  such  amounts 
for  overpriced  procedures. 
DATES:  This  rule  will  be  effective  for 
services  provided  on  or  after  January  1, 
1992.  However,  section  199.14(g)(l)(v)  is 
effectiire  for  services  provided  on  or 
after  October  7. 1991. 


ADDRESSES:  Office  of  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (OCHAMPUSJ. 
Office  of  Program  Development,  Aurora. 
CO  80045-6900.  For  copies  of  the  Federal 
Register  containing  this  final  rule, 
contact  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202)  783- 
3238. 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Lillie,  O^ce  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
telephone  (703)  695-3350. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  CHAMPUS 
contractor. 
SUPPLEMENTARY  INFORMATION: 

A.  Congressional  Action 

The  Fiscal  Year  1991  Department  of 
Defense  Appropriations  Act,  Public  Law 
101-511.  that  was  signed  on  November 
5, 1990.  included  the  following  provision 
as  section  8012: 

None  of  the  funds  contained  in  this  Act 
available  for  the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services  shall  be 
available  for  payments  to  physicians  and 
other  authorized  individual  health  care 
providers  in  excess  of  the  amounts  allowed 
in  fiscal  year  1990  for  similar-services,  except 
that:  (a)  For  services  for  which  the  Secretary 
of  Defense  determines  an  increase  is  justified 
by  economic  circumstances,  the  allowable 
amounts  may  be  increased  in  accordance 
with  appropriate  economic  index  data  similar 
to  that  used  pursuant  to  title  XVIII  of  the 
Social  Security  Act;  and  (b)  for  services  the 
Secretary  determines  are  overpriced  based 
on  an  analysis  similar  to  that  used  pursuant 
to  title  XVIII  of  the  Social  Security  Act.  the 
allowable  amounts  shall  be  reduced  by  not 
more  than  15  percent  The  Secretary  shall 
solicit  public  comment  prior  to  promulgating 
regulations  to  implement  this  section. 

As  a  consequence  of  this  provision, 
DoD  deferred  the  1991  prevailing  charge 
updates,  normally  scheduled  for  January 
1.  This  was  necessary  in  order  to  comply 
with  the  prohibition  on  increasing  1990 
prevailing  charges  prior  to  the 
promulgation  of  regulations  to 
implement  the  statutory  constraints. 
More  broadly,  this  section  provides  an 
excellent  opportunity  to  increase  the 
fairness  of  the  CHAMPUS  allowable 
charge  reimbursement  method,  by 
increasing  or  reducing  prevailing  charge 
limitations  based  on  analyses  similar  to 
those  conducted  by  and  for  the  Health 
Care  Financing  Administration  in 
preparing  to  replace  the  Medicare 
reasonable  charge  payment  mechanism 


with  a  Resource-Based  Relative  Value 
Scale  (RBRVS)  fee  schedule  beginning 
January  1, 1992.  We  are  not  at  this  time 
adopting  the  RBRVS  fee  schedule  as  the 
basis  for  reimbursement  of  professional 
providers  in  CHAMPUS;  rather,  we  are 
making  adjustments  in  prevailing  charge 
levels  in  the  CHAMPUS  allowable 
charge  system. 

B.  Background 

Historically,  CHAMPUS  and 
Medicare  have  used  similar  approaches 
to  determine  allowable  payment  levels. 
Pursuant  to  10  U.S.C.  1079(h). 
CHAMPUS  uses  an  "allowable  charge" 
method,  paying  the  lesser  of  the  actual 
billed  charge  or  the  80th  percentile  of 
billed  charges  for  the  same  service  in 
the  same  locality  (State)  in  the  previous 
year.  Medicare  pays  on  the  basis  of 
"reasonable  charges,"  the  least  of  the 
billed  charge,  the  75th  percentile  of 
charges  in  the  same  locality  (the 
"prevailing  charge"),  or  the  physician's 
usual  charge  for  the  service  (the 
"customary  charge").  Substantial 
differences  in  payment  levels  between 
the  programs  have  arisen  because  the 
Medicare  Economic  Index  (MEI)  has 
been  in  place  as  a  limit  on  growth  in 
Medicare  prevaihng  charges  since  1972. 

In  February  1989,  pursuant  to 
Congressional  direction,  CHAMPUS 
took  an  initial  step  towards  controlling 
increases  in  CHAMPUS  prevailing 
charges  by  implementing  the  MEI  as  a 
limit  on  growth  in  most  prevaihng 
charges.  The  MEI,  promulgated  annually 
by  a  notice  in  the  Federal  Register  or  in 
some  cases  mandated  by  Congress, 
represents  changes  in  physician  office 
practice  costs  and  general  wage  levels. 
In  1989,  the  MEI  was  3  percent  for 
primary  care  services  and  1  percent  for 
all  other  services.  In  1990,  the  MEI  was 
4.2  percent  for  primary  care.  0.0  percent 
for  radiology,  anesthesiology  and 
certain  other  services,  and  2.0  percent 
for  other  services. 

In  the  past  decade  a  variety  of 
measures  to  control  the  rise  in 
professional  service  costs,  such  as 
additional  limits  on  fee  increases, 
programs  to  increase  assignments  rates, 
and  limits  on  balance  billing  by 
providers  have  been  added  to  the 
Medicare  statute.  In  response  to 
continued  rapid  escalation  in  Medicare 
costs,  Medicare  is  in  the  process  of 
implementing  a  major  change  to  its 
reimbursement  approach,  replacing  its 
reasonable  charge  payment  mechanism 
with  a  resource-based  relative  value 
scale  (RBRVS)  fee  schedule  beginning 
January  1, 1992.  Congressional  direction 
for  this  change  was  in  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
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L  101-239,  section  6a02(a]).  which 
enacted  42  U.S.C.  13B5w-4. 

CHAMPUS  allowable  charge  levels 
for  prafesatonal  services  currently 
average  about  43  percent  above 
Medicare's.  CHAMPUS  payments  for 
professional  service*  will  be  over  $1.5 
billion  in  nacal  year  1991,  and  are  one  of 
the  fastest  growing  components  of  the 
spiraling  CHAMPUS  budget.  There  are 
several  problems  with  the  allowable 
charge  approach  us4d  by  CHAMPUS  to 
reimburse  professional  services  today. 
First,  it  is  inilationa^,  in  the  sense  that 
current  allowable  payment  levels  are 
driven  by  the  prices  !set  by  physicians 
and  other  providers.  The  imposition  of 
the  MEI  as  a  limit  oo  growth  would 
gradually  ameliorate  this  over  a  number 
of  years.  However,  t)iis  would  give  rise* 
to  another  problem:  The  prevailing 
charge  limit  eventually  would  become  a 
de  facto  fee  schedule,  and  rather  than 
being  based  on  the  relative  value  or  cost 
of  providing  service*,  the  reimbursement 
would  be  based  on  the  historical 
relative  prices  of  seilvices.  FinaUy, 
because  prevailing  dharge  limits  are 
established  on  a  statewide  basis, 
CHAMPUS  pays  more  than  appropriate 
in  low-cost  areas  an|d  perhaps  less  than 
desirable  in  high-co^t  areas. 

C  Medicare's  Physiiian  Payment 
Refonn  i 

The  1988  Onmibui  Budget 
Reconciliation  Act  cpanges  to  the 
Medicare  payment  Approach  include 
three  elements:  adoption  of  a  Medicare 
fee  schedule  using  a  resource-based 
relative  value  scale  (RBRVS);  imposition 
of  Medicare  volume  {performance 
standards  (MVPS);  ^nd,  new  limits  on 
billed  charges  that  if  ay  be  levied  on 
Medicare  patients. 

The  fee  schedule  i 
resource-based  rela( 
conducted  by  Dr.  William  Hsiao  of 
Harvard  and  the  Physician  Payment 
Review  Commission.  The  fee  schedule 
based  on  this  reseanch  is  intended  to 
rationalize  payment*  for  professional 
services  by  basing  tjiem  on  the 
resources  required  rfather  than  on  the 
historical  prices  charged  by  providers. 
In  a  nutshell,  this  research  has  identified 
some  services  (chiejy  cognitive 
services)  as  undervalued  in  relation  to 
other  services,  and  $ome  (chiefly 
surgical  procedures!  as  overvalued. 

Under  the  Medio^  fee  schedule,  to 
be  implemented  beginning  January  1, 
1992.  each  service  will  be  reimbursed 
based  on  its  value,  ijrhich  is  defined  as 
the  sum  of  relative  Walue  units 
representing  physician  work,  practice 
expenses  net  of  malpractice  expenses 
(overhead),  and  the  cost  of  professional 
liability  insurance  (Aialpractice). 


Irose  from  work  on 
ive  value  scales 


Nationally  uniform  relative  values  will 
be  adjusted  for  each  locality  according 
to  published  geographic  practice  cost 
indices.  A  conversion  factor  will  be  used 
to  convert  total  relative  value  units  into 
dollar  payment  levels.  The  conversion 
factor  will  be  budget  neutral,  that  is,  it 
will  be  calculated  so  that  had  the  fee 
schedule  applied  during  1991  the  same 
level  of  aggregate  payments  would 
result  as  under  the  reasonable  charge 
system. 

The  Medicare  statute  also  establishes 
voliune  performance  standard  rates  of 
increase  for  Medicare  physician 
expenditures.  Acceptable  rates  of 
increase  are  established  annually;  if 
expenditures  exceed  the  established 
standard,  then  the  amount  of  the  annual 
update  in  the  fee  schedule  conversion 
factor  for  a  subsequent  year  may  be 
reduced.  Additionally,  beneficiary 
financial  protection  from  balance  billing 
(charges  in  excess  of  the  amounts  which 
providers  may  seek  to  collect  from  the 
patient)  is  enhanced. 

As  a  first  step  towards  implementing 
the  Medicare  fee  schedule.  Congress 
dictated  reductions  in  payments  for 
certain  procedures  that  had  been 
identified  as  overvalued  by  at  least  10 
percent  based  on  a  comparison  of 
payment  amotmts  under  a  resotirce- 
based  relative  value  scale  and  the 
existing  national  average  prevailing 
charge  for  1989.  Reductions  of  up  to  15 
percent  were  implemented  on  April  1. 
1990.  for  245  such  procedures,  and 
additional  reductions  for  these  and 
other  overvalued  procedures  are  being 
implemented  in  1991. 

D.  Propoaed  Rule 

On  April  5. 1991,  we  issued  for  public 
comment  a  proposed  rule  to  implement 
the  referenced  provision  of  the  Defense 
Appropriations  Act.  We  received  only 
six  comments,  each  from  an  association 
representing  a  particular  group  of  health 
care  providers  and  each  expressing 
disagreement  or  reservations  regarding 
certain  provisions  of  the  proposed  rule. 
These  comments  did  lead  us  to  make 
one  substantive  revision  to  the  proposed 
rule.  Specific  comments,  including  those 
to  which  the  substantive  change  relates, 
are  discussed  in  the  next  section. 

E.  ProviaioQS  of  Final  Rule 

The  Appropriations  Act  authority  to 
reduce  CHAMPUS  prevailing  charges 
based  on  an  analysis  similar  to 
Medicare's  provides  the  opportunity  to 
move  in  the  same  direction  as 
Medicare — away  from  inflationary, 
maldistributed  payments,  and  toward  a 
more  rational,  fair,  and  cost-effective 
payment  system. 


One  Important  opportunity  provided 
by  the  approach  being  taken  by 
Medicare  is  for  CHAMPUS  to  develop 
prevailing  charge  levels  on  a  local  area 
basis  rather  than  on  a  state-by-state 
basis. 

Under  the  current  CHAMPUS 
approach,  each  CHAMPUS  Fiscal 
Intermediary  develops,  for  each  of  the 
states  it  serves,  a  profile  of  base  period 
charges  for  each  service  in  order  to 
determine  the  80th  percentile  charge. 
Because  there  are  more  than  7,000 
di^erent  procedures  for  which  this  must 
be  done,  profile  development  is  a 
complex  process,  and  often  there  are 
insufficient  data  to  establish  prevailing 
charges,  resulting  in  imputed  values  for 
many  services.  We  intend  instead  to 
calculate  maximum  allowable  charge 
levels  on  a  national  basis,  and  use  the 
Medicare  geographic  practice  cost 
indices  (GPCIs)  to  adjust  the  national 
levels  to  local  economic  conditions. 
Implementation  of  this  approach  will  not 
be  possible  until  January  1, 1992,  when 
all  the  necessary  information  will  be 
available  from  Medicare. 

More  than  one  conunenter  suggested 
that  the  CHAMPUS  approach  to 
developing  prevailing  charges  on  a  local 
area  basis  rather  than  a  state-by-state 
basis  is  inconsistent  with  the  Ftiysician 
Payment  Review  Commission's 
recommendation  to  decrease  the  total 
number  of  Medicare  payment  localities, 
and  suggested  that  CHAMPUS  should 
not  follow  the  Medicare  approach  that 
may  soon  be  changed.  For  the  reasons 
indicated  above,  we  believe  CHAMPUS 
should  use  the  local  areas  that  Medicare 
uses.  If  Medicare  changes  their  local 
areas,  as  may  happen,  DoD  intends  to 
also  change  so  that  its  local  areas  match 
Medicare's. 

Also  to  take  effect  January  1, 1992, 
would  be  the  new  method  proposed  for 
calculating  maximum  allowable  charges. 
We  will  r^uce  prevailing  charges  by  no 
more  than  15  percent  for  services  which 
are  determined  to  be  overpriced  in 
accordance  with  the  analysis  described 
below.  We  will  increase  prevailing 
charge  levels  by  the  Medicare  Economic 
Index  for  primary  care  services  (other 
than  any  determined  overpriced)  as  we 
have  defined  primary  care  services  in 
the  past.  For  services  that  are  neither 
overpriced  based  on  the  analysis 
explained  below  nor  primary  care 
procedures,  the  prior  year  prevailing 
charge  levels  will  be  continued. 

One  commenter  thought  that 
CHAMPUS'  definition  of  "primary  care- 
services  in  the  proposed  rule  should  be 
expanded  to  match  Medicare's 
definition  of  primary  care.  The 
CHAMPUS  definition  of  primary  care 
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includes  all  of  tlw  codes  the  Health  Care 
Financing  Administration  defines  as 
priaaary  care,  plus  several  additions 
including  maternity  and  delivery 
services  and  well  baby  care.  More  than 
one  commenter  questioned  whether  tlw 
MEI  accurately  reflects  the  cost 
increases  for  professional  services, 
particularly  radiology  and 
anesthesiology.  Althou^  we  realize  that 
provider  groups  generally  disagree  with 
the  N4EI  update  method  Congress  has 
used  for  Medicare  for  many  years  and 
for  CHAMPUS  since  FY-1989.  it  is  the 
index  that  Congress  has  determined  to 
be  the  appropriate  basis  for  annual 
updates. 

Our  analysis  for  identifying 
"overpriced  procedures"  is  similar  to 
that  conducted  by  Medicare,  as 
instructed  by  Congress.  For  Medicare. 
the  Congress  designated  as  "overvalued 
procedures"  a  number  of  procedures  in 
section  1842(b)(14)  of  the  Social  Security 
Act  as  enacted  by  section  6104  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1989  (Pub.  L  101-239]  and  as 
amended  by  section  4118(a)  of  OBRA 
1990.  Overvalued  procedures  were 
identified  as  those  for  whidi  the 
Medicare  national  average  prevailing 
charge  was  at  least  10  percent  above  the 
projected  RBRVS  payment  amount 

We  compare  CHAMPUS  prevailings 
to  Medicare's  preliminary  relative  value 
units  (RVUs),  which  were  published  in 
the  Federal  Register  on  September  4. 
1990  (55  PR  38178).  This  was  done  by 
calculating  what  CHAMPUS  prevailing 
charges  would  have  been  in  1988  on  a 
national  basis,  and  comparing  those 
values  to  the  RVUs  published  by 
Medicare. 

Oiu-  analysis  indicates  that  the  overall 
average  ratio  of  CHAMPUS  prevailings 
to  Medicare  RVUs  was  1.53.  when 
weighted  for  the  frequency  of 
CHAMPUS  procedures.  In  order  to 
determine  the  relationship  of  CHAMPUS 
prevailing  charges  to  Medicare  RVUs  for 
various  groupings  of  procedures,  we 
conducted  a  series  of  comparisons.  As 
Table  1  shows,  the  procedures  identified 
in  OBRA  1969  as  overvalued  Medicare 
procedures  are  very  overpriced  for 
CHAMPUS  as  well,  with  an  average 
ratio  (CHAMPUS  prevaiUng  to  Medicare 
RVU)  of  2.31.  Procedures  identified  by 
OBRA  1990  as  overvalued  (which  we 
have  called  "other  overvalued"  to 
distinguish  them  &om  the  OBRA  1969 
group),  with  which  we  grouped 
radiology  procedures,  because  they  also 
were  singled  out  in  OBRA  1990,  have  an 
average  ratio  of  1.93.  For  procedures 
which  Medicare  has  frozen  allowable 
charges  for  1991  in  accordance  with 
OBRA  199a  the  average  ratio  is  1.55. 


Procedures  defined  by  CHAMPUS  as 
primary  care  procedures  have  an 
average  ratio  of  1.37.  Finally,  pathology 
procedures,  some  of  which  are  paid 
under  a  separate  fee  schedule  (the 
Clinical  Diagnostic  Laboratory  Fee 
Schedule)  under  Medicare,  were  the 
most  overpriced  in  CHAMPUS.  with  an 
average  ratio  of  2.76.  In  other  words,  the 
average  pathology  procedure  would 
have  had  a  CHAMPUS  prevailing  level 
in  1966, 176  percent  higher  than  ^e 
proposed  Medicare  RVU. 

This  analysis  permits  us  to  identify 
procedures  which  are  overpriced 
compared  to  the  average  relationship  of 
CHAMPUS  prevailing  charges  to 
Medicare  RVUs.  Specifically,  in  this 
analysis  any  procediue  with  a  ratio  of 
CHAMPUS  prevailing  to  Medicare  RVU 
of  more  than  1.53  is  overpriced. 
Accordingly,  for  any  procedure  for 
which  the  ratio  of  CHAMPUS  prevailing 
charge  to  Medicare  RVU  is  greater  than 
1.5,  the  prevailing  charge  will  be 
reduced  in  accordance  with 
Congressional  authority.  Because 
Medicare  has  not  completed 
development  of  RVUs  for  all  procedures, 
we  will  implement  this  process  in  1992. 
when  all  RVU  values  will  be  available. 

We  feel  confident  that  this  analysis 
has  produced  meaningful  results,  and 
provides  the  basis  for  appropriate 
modifications  to  CHAMPUS  prevailing 
charges.  In  concert  with  the  shift  to 
national  prevailing  charges  and  local 
economic  adjustments  described  above, 
these  modifications  will  produce  a 
better  balanced  and  fairer 
reimbursement  system  for  professional 
services. 

Under  the  final  nde.  In  order  to 
preserve  the  effects  of  the 
Congressionally-directed  application  of 
the  Medicare  Economic  Index  in  1989 
and  1990.  as  well  as  the  adjustments  to 
prevailing  charges  being  proposed  for 
1991,  we  will  calculate  for  1992  an 
"appropriate  charge"  level  for  each 
procedure.  The  appropriate  charge  will 
be  based  on  national  billed  charge  data 
from  the  period  prior  to  implementation 
of  the  Medicare  Economic  Index  for 
CHAMPUS,  updated  to  the  present  by 
application  of  the  maximum  increases 
permitted  by  the  MEI  and  the  1991 
adjustments  to  prevailing  charges.  The 
appropriate  charge  will  be  used  in 
CHAMPUS  allowable  charge 
determinations  just  as  the  MEI-limited 
prevailing  charge  is  used  at  present 
This  is  the  system  we  are  establishing 
effective  January  1, 1992. 

However,  for  several  reasons,  it  is 
inappropriate  to  Implement  in  1991  the 
full  reductions  in  prevailing  charges 
suggested  by  the  analysis  we  carried 


out  First  the  Medicare  data  used  in  the 
analysis  are  preliminary,  which  makes  it 
appropriate  for  us  to  exercise  caution. 
Second,  the  full  range  of  values  for 
Medicare  RVUs  has  not  yet  been 
established:  a  notice  of  proposed 
rulemaking  for  the  Medicare  Fee 
Schedule  was  published  in  the  Federal 
Registar  on  May  31. 1901  containing 
values  for  approximately  5,000 
procedures.  Although  the  Medicare  data 
we  used  in  our  analysis  are  preliminary, 
the  analysis  focused  on  comparisons  in 
the  aggregate,  and  demonstrated 
substantial  overpricing  for  some  groups 
of  procedures. 

Based  on  these  reasons,  we  will 
reduce  prevaiUng  charges  in  1991  by  IS 
percent  for  those  procedures  which  have 
been  identified  for  Medicare  as 
"overvalued"  (the  OBRA  1980  group) 
and  "other  overvalued"  (the  OBRA  1960 
group,  including  radiology),  as  well  as 
pathology  procedures.  In  our  analysis, 
these  categories  had  average  ratios  of 
CHAMPUS  prevailings  to  Medicare 
RVUs  of  2.37, 1.93.  and  2.76  respectively, 
wfaidi  suggests  that  all  the  procedures  in 
these  categories  share  the  attribute  of 
being  overpriced. 

As  shown  in  Table  1,  the  average  ratio 
of  CHAMPUS  prevailing  charges  to 
Medicare  RVUs  for  primary  care 
services  was  below  the  overall  average 
ratio.  Based  on  this  finding,  we  will 
increase  prevailing  charges  for  primary 
care  by  the  Medicare  Economic  Index  (2 
percent). 

We  will  freeze  prevailing  charge 
levels  during  1991  at  the  1990  level  for 
all  other  procedures.  This  action  is 
supported  by  the  Congress'  direction  to 
pay  at  the  1990  level  absent  a 
determination  that  the  procedure  is 
overpriced  or  that  an  increase  is 
warranted.  While  the  group  of 
procedures  to  be  frozen  no  doubt 
includes  some  which  are  overpriced,  we 
cannot  identify  them  with  confidence 
until  further  data  are  available. 

One  commenter  suggested  that 
procedures  cut  by  6.5  percent  under 
Medicare  should  only  be  cut  by  6.5 
percent  by  CHAMPUS,  rather  than  by  15 
percent  Another  commenter  suggested 
that  no  reductions  in  1991  be  made  for 
procedures  commonly  provided  by  its 
specialists,  because  some  procedures 
might  be  reduced  below  the  l.sn  ratio  of 
CHAMPUS  to  Medicare,  or  might  be 
inappropriately  reduced  owing  to  the 
preliminary  nature  of  Medicare  values 
available  now.  The  Appropriations  Act 
indicated  that  CHAMPUS  should 
conduct  an  analysis  similar  to  that  done 
by  Medicare.  Based  upon  this  analysis, 
CHAMPUS  should  then  increase,  freeze, 
or  decrease  allowable  levels  by  no  more 
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than  15  percent.  The  Act  did  not  say  that 
CHAMPUS  should  follow  Medicare's 
cuts,  but  rather  thaj  CHAMPUS  should 
base  its  decisions  cm  an  analysis  similar 
to  that  done  by  Medicare.  We  think  that 
the  methodology  described  above  meets 
this  criteria.  The  flildings  are 
corroborated  by  thf  facts  that 
CHAMPUS  prevailings  for  this  group  of 
procedures  are,  on  average,  nearly 
double  the  Medicaile  RVUs,  and  the 
ratio  of  CHAMPUSJ  prevailings  to 

these  procedures  is 
than  the  average  for 


Medicare  RVUs  fo 
substantially  highei 
all  procedures. 

Although  we  bel: 
solid,  based  on  the 
decided  to  build  in 


eve  this  analysis  is 
^e  comments  we  have 
I  the  process  a 
corrective  adjustment  for  any  procedure 
which,  based  on  the  final  Medicare  RVU 
level,  should  not  ha  ve  been  considered 
overpriced.  We  are  doing  this  as  part  of 
the  special  transition  rule  for  1992. 
Because  final  Medicare  RVUs  will  then 
be  available  for  alliprocedures,  we  will 
identify  any  procedure  that  wps 
classified  as  overpriced  for  purposes  of 
the  1991  adjustment  (based  on  the  group 
of  procedures  of  w[|iich  it  is  a  part]  and 
that,  following  that!  adjustment  and 
based  on  the  final  1  Medicare  RVUs,  is 
not  overpriced  for  ]  turposes  of  the  1992 
update.  In  other  wc  rds,  these  would  be 
any  procedures  tha|f  were  reduced  for 


the  resulting 
less  than  1.5  times 
For  any  such 
restore  the  reduction 


1991  and  for  which 

CHAMPUS  level  is 

the  Medicare  RVU 

procedure,  we  will 

before  proceeding  ^th  the  1992 

calculations 

For  example,  ass  ume  a  surgical 
procedure  that  had  a  CHAMPUS 
prevailing  level  forl990  of  $155;  that  it 
was  one  of  the  "other  Medicare 
overvalued"  procedures  identified  in 
Table  1:  and  that  tie  final  Medicare 
converted  RVU  for  the  procedure  is 
$100.  Because  this  procedure  was  in  a 
group  for  which  CHAMPUS  prevailings 
were  nearly  double  the  preliminary 
Medicare  RVUs,  tlije  prevailing  level  for 
this  procedure  would  have  been  reduced 
for  the  last  several  months  of  1991  (i.e.. 
those  after  the  effective  date  of  this 
regulation)  by  15  percent,  resulting  in  a 
1991  level  of  $132.  When  we  calculate 
the  1992  appropriate  charge  levels,  the 
ratio  of  the  CHAMpUS  prevailing  to 
Medicare  RVU  forjthis  procedure  will  be 
1.32.  Because  this  ip  below  the  1.5  level 
for  identifying  ove^riced  procedures, 
we  will  restore  thej  reduction  for 
purposes  of  the  retraining  calculation. 
As  a  result.  $155  wjill  be  used  for  the 
comparison.  Becailse  1.55  is  higher  than 
the  1.5  comparison)  level,  this  procedure 
will  be  considered  overpriced  and  will 
be  reduced  by  the  extent  to  which  it 


exceed  1.5  times  the  Medicare  RVU  (up 
to  a  maximum  15  percent  reduction), 
resulting  in  a  final  CHAMPUS 
appropriate  charge  level  of  $150  for  1992. 
Thus,  to  the  extent  preliminary 
Medicare  RVU  data  would  have  led  to  a 
greater  reduction  than  tl.cti  which  could 
have  resulted  from  final  values,  the 
situation  will  be  corrected. 

One  commenter  suggested  that  the 
CHAMPUS  reductions  for  overpriced 
procedures  should  take  into  account 
geographic  cost  factors  and  thereby  vary 
the  reduction  based  on  local  factors.  The 
geographic  cost  factor  issue  is  really  not 
pertinent  for  the  CHAMPUS 
methodology.  The  Medicare  rule  for  the 
"overpriced"  procedures  based  the 
percentage  cut  on  the  difference 
between  the  local  prevailing  and  a 
locally-adjusted  reduced  national 
weighted  average  prevailing.  The 
CHAMPUS  methodology,  on  the  other 
hand,  simply  applies  a  15  percent  cut  to 
the  local  prevailing  charge.  There  is  no 
national  average  that  needs  to  be 
adjusted  to  the  local  level  for 
comparison  purposes. 

More  than  one  commenter  argued  that 
CHAMPUS  should  not  proceed  to  make 
the  changes  to  allowable  fees  until 
additional  information  from  Medicare  is 
available  regarding  the  Medicare 
relative  value  units.  These  commenters 
thought  this  was  a  particular  problem 
because  the  Medicare  values  are 
preliminary.  On  a  related  issue,  one 
commenter  thought  the  proposed 
CHAMPUS  methodology  failed  to  reflect 
the  statistical  confidence  interval 
surrounding  the  average  ratios  of 
CHAMPUS  prevailings  to  Medicare 
Relative  Value  Units.  One  commenter 
suggested  that  new,  higher  values  for 
pathology  services  should  replace  the 
values  used  in  our  analysis. 

The  CHAMPUS  changes  to  allowable 
fee  levels  proposed  for  January  1, 1992. 
will  be  based  on  the  final — not 
preliminary — Medicare  Relative  Value 
Unit  values  for  all  procedures.  The 
CHAMPUS  changes  to  allowable  fee 
levels  for  1991  are  based  upon  analyses 
of  groups  of  procedures  which  have 
been  identiHed  by  Medicare  as 
overpriced.  The  CHAMPUS  analysis 
indicates  that  a  very  high  percentage  of 
the  procedures  in  these  groups  of 
procedures  are  relatively  overpriced 
under  CHAMPUS,  as  indicated  by  the 
high  value  of  the  raUo  of  the  CHAMPUS 
prevailing  to  the  preliminary  Medicare 
RVU.  Because  such  a  high  percentage  of 
the  procedures  in  these  groups  are 
relatively  overpriced,  we  think  it 
appropriate  imder  our  direction  from 
Congress  to  reduce  the  prevailings  for 
certain  groups  by  15  percent  until 


January  1, 1992,  when  the  final  Medicare 
values  for  all  procedures  can  be  used. 
For  pathology  services,  the  revised  RVU 
work  values  do  not  change  the  results  of 
our  analysis  significantly,  so  we  will 
proceed  with  the  1991  reductions  as 
proposed.  As  insurance  against  the 
undesirable  side-effects  mentioned  by 
the  commenters.  we  have  made  the 
revision,  described  above,  to  correct  for 
any  inappropriate  reductions  based  on 
the  preliminary  nature  of  Medicare 
RVUs  now  available. 

One  commenter  thought  that  for 
purposes  of  classifying  procedures, 
certain  CPT-4  codes  should  be  refined 
and  that  perhaps  additional  CPT-4 
codes  should  be  added.  The  CPT-4 
codes  published  by  the  American 
Medical  Association  provide  a  widely 
accepted,  consistent  nomenclature  of 
procedures  and  services.  If  these  codes 
are  changed,  CHAMPUS  will  use  the 
revised  codes.  However,  until  that  time, 
we  think  it  would  be  confusing  and 
inappropriate  to  deviate  from  the 
current  CPT-4  codes. 

One  commenter  thought  that 
CHAMPUS  should  separately  reimburse 
non-physician  mental  health 
practitioners  on  the  basis  of  their  own 
fee  schedule  rather  than  on  the  RVUs 
developed  for  psychiatric  physicians. 
Under  CHAMPUS  methods,  non- 
physician  practitioners  and  physicians 
have  separate  prevailing  charge  levels. 
They  will  continue  to  be  treated 
separately  under  the  new  regulation. 

One  commenter  expressed  concern 
about  the  treatment  of  Certified 
Registered  Nurse  Anesthetists. 
Prevailing  charges  for  all  anesthesiology 
services  are  being  frozen  in  1991, 
because  of  data  limitations  which 
prevent  comparison  of  CHAMPUS 
prevailings  to  Medicare  RVUs. 

One  commenter  wondered  how 
malpractice  costs  will  be  factored  into 
the  payment  formula.  CHAMPUS 
charges  reflect  all  physician  expenses, 
including  those  attributable  to 
malpractice  costs.  These  charge  levels 
are  used  to  calculate  allowable  fee 
levels.  Thus,  the  allowable  fee  levels 
reflect  malpractice  costs. 

More  than  one  of  the  commenters 
thought  that  the  proposed  changes  in 
reimbursement  would  adversely  affect 
access  to  health  care  for  CHAMPUS 
beneficiaries.  One  commenter  cautioned 
that  we  should  not  assume  that 
Medicare  Fee  Schedule  values  are  the 
appropriate  reimbursement  amounts. 

We  are  attentive  to  the  issue  of 
maintaining  access  to  care;  in  this 
instance,  several  factors  make  us 
confident  that  there  will  be  no 
substantial  adverse  e^ect  on  access.  As 
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has  been  described  above,  CHAMPUS 
prevailing  charge  Hmits  are  considerably 
higher  than  Medicare  rales.  On  the 
average.  CHAN4PUS  prevailings  are  5(Wi 
higher  than  the  proposed  Medicare 
relative  value  units.  This  indicates  that 
modest  reductions  in  prevailing  charge 
levels  can  be  undertaken  without 
affecting  access  to  care.  Our  prior 
actions  to  implement  cost  constraints, 
such  as  the  Medicare  Economic  Index, 
were  met  with  increased  rates  of 
provider  participation,  rather  than  the 
reduced  participation  which  would  be 
expected  if  providers  were  not  being 
reimbursed  adequately.  Also,  with  full 
implementation  of  our  proposal  in  1992, 
the  adjustment  of  payment  levels  to 
reflect  local  economic  conditions  should 
further  increase  the  acceptability  to 
local  providers  of  our  payment  levels.  In 
addition,  many  of  the  higher-volume 
CHAMPUS  procedures,  including  all 
primary  care  procedures,  urill  have 
allowable  fee  levels  increased  by  the 
MEL  Regarding  the  appropriateness  of 
Medicare  Fee  Schedule  values,  we 
recognize  that  the  conversion  factor 
established  for  the  Medicare  Fee 
Schedule  will  affect  the  prevailing 
charge  levels  in  Medicare.  We  do  not 
believe  that  Medicare  values  necessarily 
represent  the  ideal  level  of 
reimbursement  for  CHAMPUS  services, 
but  we  do  believe  that  setting  up  a 
tai^l  relationship  of  CHAMPUS  to 
Medicare  (for  19£^  l.sn)  is  an 
appropriate  method  for  identifying 
overpriced  procedures  for  CHAMPUS. 

Programs  to  increase  provider 
participation  in  CHAMPUS  also  protect 
beneficiary  access  by  assuring  that  a 
willing  pool  of  providers  exists. 
Expanded  development  of  local  provider 
networks  under  the  Coordinated  Care 
Program  *vill  add  to  the  impact  of  the 
Health  Care  Finder/Participating 
Provider  programs  being  implemented 
across  the  country  at  military  hospitals. 
For  all  of  these  reasons,  we  do  not 
believe  this  rule  will  negatively  impact 
on  beneficiary  access  to  health  care. 

In  addition  to  the  one  substantive 
change  described  above,  we  also  have 
made  two  clarifying  revisions  to  the 
proposed  rule.  One  is  to  note  that  all 
CHAMPUS  charges  that  have  been 
previously  reimbursed  on  the  basis  of 
the  allowable  charge  method  are 
covered  by  the  Appropriations  Act 
provision  and,  thus,  by  the  new 
allowable  charge  method  established  by 
this  rule.  In  other  words,  we  interpret 
the  term  "physicians  and  other 
authorized  Individual  health  care 
providers"  used  in  the  Appropriations 


Act  provision  as  describing  the  same 
providers  as  does  the  reference  in  10 
use.  1079(hXl)  to  any  "individual 
health  care  professional  (or  other  non- 
institutional  health  care  provider)." 
Thus,  all  FY  1990  allowable  amounts 
established  under  section  1079(h)(1)  are 
frozen  by  operation  of  the 
Appropriations  Act  provision,  unless 
they  fall  into  one  of  the  other  two 
categories:  Overpriced  (which  are 
reduced)  or  primary  care  (which  are 
increased). 

The  other  clarification  we  have  made 
is  to  note  that  for  any  procedures 
covered  by  the  regulation  for  which 
comparable  relative  value  unit  and 
CHAMPUS  data  are  unavailable  to 
permit  the  direct  comparison  call  for  in 
the  rule,  two  outcomes  are  possible.  One 
is  that  if  other  data  are  available  to 
permit  a  reasonable  approximation  of 
the  relative  value  or  price  so  as  to 
accomplish  an  appropriate  comparison, 
the  alternative  data  may  be  used.  As  an 
example.  Medicare  will  not  have 
separate  RVUs  for  services  provided  by 
clinical  psychologists.  Medicare  pays 
psychologists  at  90  percent  of  the 
physician  rate  for  comparable  services. 
For  purposes  of  developing  the 
CHAMPUS  appropriate  charge  levels  for 
services  provided  by  clinical 
psychologists,  we  would  expect  to  use 
90  percent  of  the  applicable  physician 
RVIJs  as  a  reasonable  approximation  of 
Medicare  relative  values  of  services 
provided  by  clinical  psychologists.  For 
some  procedures,  no  appropriate 
substitute  for  a  Medicare  RVU  may  be 
available.  In  such  cases,  when  the 
comparison  called  for  in  the  statute  and 
regulation  cannot  reasonably  be  made 
because  of  data  and  statistical  factors, 
then  the  affected  procedure  cannot  be 
considered  overpriced  (Thus,  it  will  not 
be  reduced;  it  will  be  increased  (if  it  is 
"primary  care")  or  held  constant.) 

F.  Rulemaking  Procedures 

This  fmal  rule  could  be  considered  a 
major  rule  under  Executive  Order  12291 
in  that  it  is  expected  to  reduce 
CHAMPUS  payments  to  the  affected 
categories  of  providers  by  more  than 
$100  million  in  FY  1992.  The  information 
set  forth  below,  as  well  as  much  of  the 
material  in  this  preamble,  constitute  our 
regulatory  impact  analysis  for  purposes 
of  Executive  Order  12291  and  regulatory 
flexibility  analysis  for  purposes  of  the 
Regulatory  Flexibility  Act.  No  comments 
were  received  addressed  to  the  similar 
analysis  that  appeared  with  the 
proposed  rule. 

The  economic  impact  of  ^e  proposed 
rule  is  to  reduce  by  modest  amounts  the 


CHAX4PUS  allowable  payment  levels 
for  the  particular  health  care  procedures 
affected,  which  wtti  serve  to  moderate 
the  exceptionally  rapid  rate  of  growth  in 
CHAMPUS  professional  payments  in 
recent  years.  Percentage  reductions  in 
CHAMPUS  allowable  payment  amounts 
for  professional  providers  are  limited  to 
avoid  drastic  impacts  on  providers,  in 
addition,  the  fact  that  CHAMPUS 
payment  levels  are  substantially  hi^er 
than  Medicare  levels  indicates  that  the 
reductions  will  not  have  uiueasonable 
impact  on  providers.  Moreover,  the 
changes  contained  in  this  rule  are 
carefully  tailored  to  accomplish  clear 
Congressional  policy  of  applying  to 
CHAMPUS  payment  methods  and 
analyses  that  have  been  successfully 
used  under  Medicare. 

We  do  not  at  this  point  have  specific 
data  that  would  allow  us  to  quantify 
economic  impacts  on  particular  groups 
of  physicians  and  other  health  care 
providers.  We  do  not.  however,  believe 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  providers.  For  a  provider  to 
experience  a  significant  impact  that 
provider  would  have  to  have  a  very  high 
volume  of  CHAMPUS  business,  all  or 
most  of  which  is  for  fees  considered 
clearly  excessive  under  this  proposed 
rule.  We  do  not  believe  this  is  the  case 
with  respect  to  very  many  providers.  For 
those  few  providers  for  whom  this  might 
be  the  case,  the  impact  is  cushioned  by 
the  15  percent  limit  on  any  reductions 
and  by  the  fact  that  CHAMPUS 
appropriate  chai^  levels  for  overpriced 
procedures  will  still  be  maintained  at  1.5 
times  the  Medicare  relative  value  unit 
Fmally  In  this  connection  we  note  that 
the  oidy  impact  on  physicians  and  other 
"small  entities"  is  in  connection  with 
payment  rates.  This  rule  does  not 
impose  new  paperwork  requirements  or 
other  regulatory  burdens  of  the  type  the 
Executive  Order  and  the  Regulatory 
Flexibility  Act  were  intended  to 
minimize. 

In  summary,  the  modifications  to 
payment  levels  will  increase  the  equity 
of  the  payment  system,  and  wiH  reduce 
unnecessary  Government  expenditures 
without  significant  adverse  impact  on 
any  individoal. 

This  is  a  final  rule.  It  will  take  full 
effect  for  health  care  services  provided 
on  or  after  January  1, 1992.  Calendar 
year  1991  maximum  allowable  charges 
will  be  revised  for  services  provided  on 
or  after  October  7. 1991.  in  accordance 
with  the  S  19914{g)(lKv)  of  the  rule. 
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Table  1— Ratio  op  CHAMPUS  Prevail- 
ing Charge  to  Proposed  Medicare 
RVUs'.  BY  Type  c  F  Procedure 


Type  of  proce  hire 


Pathology. 

Medicare  overvalued. 
Ott^er  Medicare 

Medicare  frozen 

Average  CHAMPUS 

CHAMPUS  pnma/y  care. 
Medicare 


overvalue  )/radiology.. 


Average 
ratio 


2.76 
2.31 
1.93 
1.55 
1.53 
1.37 
1.00 


'  CHAMPUS  prevaiiingi  calculated  in  a  national 
basis  usmg  data  on  aU  prolessKmal  daims  proc- 
essed Irom  October  1.  1967  ttvougti  Jarniary  31, 
1986.  Calculated  for  M^jicare  RVUs  published  in 
the  September  4.  1990  Federal  Register. 


List  of  Subjects  in  31  CFR  Part  199 

Claims,  Handicap|3ed,  Health 
insurance,  Military  Personnel. 

For  the  reasons  snted  in  the 
preamble,  32  CFR  p»rt  199  is  amended 
as  follows: 

PART  199— AMENDED 

1.  The  authority  cjtation  for  Part  199  is 
amended  to  read  asj  follows: 

Authority:  10  U.S.C.ko79, 1086,  5  U.S.C.  301. 

2.  Section  199.14  ik  amended  by 
revising  paragraph  |g](l]  as  follows: 


S  199.14    Provider  I 
mettwds. 


tmbursement 


(g)  *  •  * 

(1)  Allowable  chc  rge  method. 

(i)  In  general.  The  allowable  charge 
method  is  the  prefei  red  and  primary 
method  for  reimburfement  of  individual 
health  care  professibnals  and  other  non- 
institutional  health  care  providers 
(covered  by  10  U.S.i :.  1079(h)(1)).  The 
allowable  charge  fo  r  authorized  care 
shall  be  the  lowest  i  )f  the  billed  charge, 
the  prevailing  charfle  level  or  the 
appropriate  charge  evel. 

(ii)  Prevailing  chc  rge  level. 

(A)  Beginning  in  <  alendar  year  1992, 
the  prevailing  charge  level  shall  be 
calculated  on  a  national  basis,  then 
adjusted  for  localities  in  accordance 
with  paragraph  (g)(l)(iv)  of  this  section. 

(B)  The  national  nrevailing  charge 
level  referred  to  in  paragraph 
(g)(l](ii)(A)  of  this  aection  is  the  level 
that  does  not  exceed  the  amount 
equivalent  to  the  8fl|th  percentile  of 
billed  charges  mad«  for  similar  services 
during  the  base  period.  The  80th 
percentile  of  charges  shall  be 
determined  on  the  basis  of  statistical 
data  and  methodology  acceptable  to  the 
Director,  OCHAMPIJS  (or  a  designee). 


(C)  For  purposes 


3f  paragraph 


(g)(l)('i)(B)  of  this  section,  the  base 
period  shall  be  a  period  of  12  calendar 
months  and  shall  be  adjusted  once  a 
year,  unless  the  Director,  OCHAMPUS, 
determines  that  a  different  period  for 
adjustment  is  appropriate  and  publishes 
a  notice  to  that  effect  in  the  Federal 
Register. 

(iii)  Appropriate  charge  level. 
Beginning  in  calendar  year  1992,  the 
appropriate  charge  level  shall  be 
calculated  on  a  national  basis,  then 
adjusted  for  localities  in  accordance 
with  paragraph  (g)(l)(iv)  of  this  section. 
The  appropriate  charge  level  for  each 
procedure  is  the  product  of  the  following 
two-step  process: 

(A)  Step  1:  procedures  classified.  All 
procedures  are  classified  into  one  of 
three  categories,  as  follows: 

(1)  Overpriced  procedures.  These  are 
the  procedures  for  which  the  prior  year's 
national  appropriate  charge  level  or 
national  prevailing  charge  level, 
whichever  is  less,  exceeds  the  Medicare 
converted  relative  value  unit  (CRVU)  by 
greater  than  150  percent.  For  purposes  of 
the  preceding-sentence  the  CRVU  is  the 
Medicare  Resource-Based  Relative 
Value  Scale  relative  value  unit, 
converted  to  a  dollar  value  by  using  the 
applicable  Medicare  conversion  factor. 
For  any  particular  procedure  for  which 
comparable  CRVU  and  CHAMPUS  data 
are  unavailable,  but  alternative  data  are 
available  that  the  Director,  OCHAMPUS 
(or  designee)  determines  provides  a 
reasonable  approximation  of  relative 
value  or  price  for  purposes  of  the 
comparison  required  by  this  paragraph, 
the  comparison  may  be  based  on  such 
alternative  data. 

[2]  Other  procedures.  These  are 
procedures  subject  to  the  allowable 
charge  method  that  are  not  included  in 
either  the  overpriced  procedures  group 
or  the  primary  care  procedures  group. 

[3]  Primary  care  procedures.  These 
are  primary  care  procedures,  excluding 
overpriced  procedures.  The  CHAMPUS 
deHnition  of  primary  care  includes 
maternity  care  and  delivery  services 
and  well  baby  care  services. 

(B)  Step  Z-  calculating  appropriate 
charge  levels.  For  each  year, 
appropriate  charge  levels  will  be 
calculated  by  adjusting  the  prior  year's 
appropriate  charge  levels  as  follows: 

(7)  For  overpriced  procedures,  the 
prior  year's  appropriate  charge  level  for 
each  procedure  shall  be  reduced  by  the 

I   lesser  of:  the  percentage  by  which  it 
exceeds  150  percent  of  the  Medicare 

I  converted  relative  value  unit  or  fifteen 
percent. 

j      [2]  For  other  procedures,  the  prior 

'  year's  appropriate  charge  level  for  each 

'  procedure  shall  be  continued. 

!      (J)  For  primary  care  procedures,  the 


prior  year's  appropriate  charge  level 
shall  be  adjusted  by  the  Medicare 
Economic  Index  (MEI),  as  the  MEI  is 
applied  to  Medicare  prevailing  charge 
levels. 

(iv)  Calculating  prevailing  charge 
levels  and  appropriate  charge  levels  for 
localities.  The  national  prevailing 
charge  levels  determined  pursuant  to 
paragraph  (g)(l)(ii)  of  this  section  and 
the  national  appropriate  charge  levels 
calculated  pursuant  to  paragraph 
(g)(l)(iii)  of  this  section  will  be  adjusted 
for  localities  using  the  same  (or  similar] 
geographical  areas  and  the  same 
geographic  adjustment  factors  as  are 
used  for  determining  allowable  charges 
under  Medicare. 

(v)  Special  rules  for  1991. 

(A)  Prevailing  charge  levels  for  care 
provided  on  or  after  January  1, 1991,  and 
before  the  1992  prevailing  charge  levels 
take  effect  shall  be  the  same  as  those  in 
effect  on  December  31, 1990,  except  that 
prevailing  charge  levels  for  care 
provided  on  or  after  October  7,  1991 
shall  be  those  established  pursuant  to 
this  paragraph  (g)(l)(v)  of  this  section. 

(B)  Appropriate  charge  levels  will  be 
established  for  each  locality  for  which  a 
prevailing  charge  level  was  in  effect 
immediately  prior  to  October  7, 1991.  For 
each  procedure,  the  appropriate  charge 
level  shall  be  the  prevailing  charge  level 
in  effect  immediately  prior  to  [insert  30 
days  from  date  of  publication]  adjusted 
as  provided  in  (g](l)(v)(B)  {1)  through  (3) 
of  this  section. 

[1]  For  each  overpriced  procedure,  the 
level  shall  be  reduced  by  fifteen  percent. 
For  this  purpose,  overpriced  procedures 
are  the  procedures  determined  by  the 
Physician  Payment  Review  Commission 
to  be  overvalued  pursuant  to  the  process 
established  under  the  Medicare 
program,  other  procedures  considered 
overvalued  in  the  Medicare  program  (for 
which  Congress  directed  reductions  in 
Medicare  allowable  levels  for  1991), 
radiology  procedures  and  pathology 
procedures. 

[2]  For  each  other  procedure,  the  level 
shall  remain  unchanged.  For  this 
purpose,  other  procedures  are 
procedures  which  are  not  overpriced 
procedures  or  primary  care  procedures. 

(3)  For  each  primary  care  procedure, 
the  level  shall  be  adjusted  by  the  MEI, 
as  the  MEI  is  applied  to  Medicare 
prevailing  charge  levels.  For  this 
purpose,  primary  care  procedures 
include  maternity  care  and  delivery 
services  and  well  baby  care  services. 

(vi)  Special  transition  rule  for  1992. 

(A)  For  purposes  of  calculating  the 
national  appropriate  charge  levels  for 
1992,  the  prior  year's  appropriate  charge 
level  for  each  service  will  be  considered 
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to  be  the  level  that  does  not  exceed  the 
amount  equivalent  to  the  80th  percentile 
of  billed  charges  made  for  similar 
services  during  the  base  period  of  July  1, 
1986  to  June  30, 1987  (determined  as 
under  paragraph  (g](l](ii](B)  of  this 
section),  adjusted  to  calendar  year  1991 
based  on  the  adjustments  made  for 
maximunm  CHAMPUS  prevailing 
charge  levels  through  1990  and  the 
application  of  paragraph  (g](l)(v)  of  this 
section  for  1991. 

(B)  The  adjustment  to  calendar  year 
1991  of  the  product  of  paragraph 
(g](l](vi)(A)  of  this  section  shall  be  as 
follows: 

(7)  For  procedures  other  than  those 
described  in  paragraph  (g)(l)(vi)(B)(2)  of 
this  section,  the  adjustment  to  1991  shall 
be  on  the  same  basis  as  that  provided 
under  paragraph  (g](l)(v]  of  this  section. 

[2]  For  any  procedure  that  was 
considered  an  overpriced  procedure  for 
purposes  of  the  1991  prevailing  charge 
levels  under  paragraph  (g)(l)(v]  of  this 
section  for  which  the  resulting  1991 
prevailing  charge  level  was  less  than  150 
percent  of  the  Medicare  converted 
relative  value  unit,  the  adjustment  to 
1991  for  purposes  of  the  special 
transition  rule  for  1992  shall  be  as  if  the 
procedure  had  been  treated  under 
paragraph  (g)(l)(v)(B](2)  of  this  section 
for  purposes  of  the  1991  prevailing 
charge  level. 

(vii)  Adjustments  and  procedural 
rules. 

(A)  The  Director,  OCHAMPUS  may 
make  adjustments  to  the  appropriate 
charge  levels  calculated  pursuant  to 
paragraphs  (g)(l)(iii)  and  (g)(l)(v)  of  this 
section  to  correct  any  anomalies 
resulting  from  data  or  statistical  factors, 
significant  differences  between 
Medicare-relevant  information  and 
CHAMPUS-relevant  considerations  or 
other  special  factors  that  fairness 
requires  be  specially  recognized. 
However,  no  such  adjustment  may 
result  in  reducing  an  appropriate  charge 
level. 

(B)  The  Director,  OCHAMPUS  will 
issue  procedural  instructions  for 
administration  of  the  allowable  charge 
method. 

(viii)  A  charge  that  exceeds  the 
prevailing  charge  can  be  determined  to 
be  allowable  only  when  unusual 
circumstances  or  medical  complications 
justify  the  higher  charge.  The  allowable 
charge  may  not  exceed  the  billed  charge 
under  any  circumstances. 

(ix]  The  allowable  charge  for 
physician  assistant  services  other  than 
assistant-at-surgery  may  not  exceed  85 
percent  of  the  allowable  charge  for  a 
comparable  service  rendered  by  a 
physician  performing  the  service  in  a 
similar  location.  For  cases  in  which  the 


physician  assistant  and  the  physician 
perform  component  services  of  a 
procedure  other  than  assistant-at- 
surgery  (e.g.,  home,  office  or  hospital 
visit],  the  combined  allowable  charge 
for  the  procedure  may  not  exceed  the 
allowable  charge  for  the  procedure 
rendered  by  a  physician  alone.  The 
allowable  charge  for  physician  assistant 
services  performed  as  an  assistant-at- 
surgery  may  not  exceed  65  percent  of 
the  allowable  charge  for  a  physician 
serving  as  an  assistant  surgeon  when 
authorized  as  CHAMPUS  benefits  in 
accordance  with  the  provisions  of 
S  199.4(c](3)(iii).  Physician  assistant 
services  must  be  billed  through  the 
employing  physician  who  must  be  an 
authorized  CHAMPUS  provider. 
***** 

Dated:  August  30, 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-21308  Filed  9-5-91;  8:45  am] 

■ILUNO  CODE  MIO-OI-H 

DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AE80 

Veterans  Education;  Increase  In  Rates 
Payable  in  ttie  Educational  Assistance 
Test  Program 

agency:  Department  of  Veterans  Affairs 
and  Department  of  Defense. 
action:  Final  regulations. 

summary:  The  law  provides  that  rates 
of  subsistence  allowance  and 
educational  assistance  payable  under 
the  Educational  Assistance  Test 
Program  shall  be  adjusted  annually 
based  upon  the  average  actual  cost  of 
attendance  at  public  institutions  of 
higher  education  in  the  twelve-month 
period  since  the  rates  were  last 
adjusted.  After  consultation  with  the 
Department  of  Education,  the 
Department  of  Defense  has  concluded 
that  these  rates  should  be  increased  by 
six  percent.  The  regulations  dealing  with 
these  rates  are  adjusted  accordingly. 
EFFECTIVE  DATE:  October  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Veterans  BeneHts  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2092. 
SUPPLEMENTARY  INFORMATION:  On 

pages  1506  and  1507  of  the  Federal 


Register  of  January  15, 1991,  there  was 
published  a  proposed  rule  to  amend  38 
CFR  part  21  to  implement  a  six-percent 
increase  in  subsistence  allowance  and 
educational  assistance  payable  under 
the  Educational  Assistance  Test 
Program.  Interested  people  were  given 
30  days  to  submit  comments, 
suggestions,  or  objections.  The 
Department  of  Veterans  Affairs  (VA) 
and  the  Department  of  Defense  received 
one  letter  from  an  official  of  an 
educational  organization.  The  official 
stated  that  his  organization  supported 
equitable  changes  in  the  level  of 
entitlements.  Since  this  letter  favored 
the  regulatory  changes,  VA  and  the 
Department  of  Defense  are  making  them 
final. 

The  increases  in  subsistence 
allowance  and  educational  assistance 
are  retroactively  effective  on  October  1, 
1989.  Retroactive  effect  is  warranted 
because  these  changes  are  liberalizing, 
and  because  they  are  interpretive  rules 
which  implement  and  construe  the 
meaning  of  a  law.  Moreover,  there  is 
good  cause  for  a  retroactive  effective 
date  of  October  1, 1989.  Such  a  date 
facilitates  implementation  of  10  U.S.C 
2145  which  requires  annual  adjustments 
in  educational  assistance. 

VA  and  the  Department  of  Defense 
have  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  have  certified 
that  these  amended  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  fmal  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  govemmentdl  jurisdictions. 
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There  is  no  Catak>g  of  Federal 
Domestic  Assistanoe  number  for  die 
program  affected  by  these  regulations. 

List  of  Subjects  in  ^  CFR  Part  21 

Qvil  rights.  Gains,  Education,  Grant 
programs— educati^.  Loan  programs — 
education,  Reportii^  and  recordkeeping 
requirements,  Scho<»ls,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  ]une  27,  :991. 
Edwatd  ].  Derwinsld, 
Secretary  of  Veterans  Affaia. 

Approved:  July  20, 1 991. 
Nicolai  Tunaiwm.  ^., 

Acting  Deputy  Aasistt  nt  Secretary  (Military 
Manpower  and  Persoi  nel  Policy). 

For  the  reasons  •  it  out  in  the 
preamble,  38  CFR  part  21,  subpart  H  is 
amended  as  set  form  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  H— Educational  Assistance 
Test  Program 


1.  The  authority  i 
subpart  H  continue^  ' 

Authority:  10  U.S.c|ch.  107;  Pub.  L  96-342. 


c  itation  for  part  21, 
to  read  as  follows: 


§21.5820    {Am«Kf«l) 


Z  In  5  21.5820(b) 


add.  in  their  place, 
•'$1.858".  "$206.44". 
"$3.44".  "$.04"  and 


iitroductory  text  and 


(b)(l)(ii)  (A).  (B),  and  (C)  remove  the 
dollar  amounts  "$1, 753",  "$194.78". 
"$97  J9",  "$a49".  "1  3.25".  and  "$.03"  and 


he  dollar  amounts 
"$103.22".  ■•$6.88". 
■$.02",  respectively. 


3.  In  §  21.5820(b)|l)(ii](C)  remove  the 
word  "decreased"  i  ind  add.  in  its  place, 
the  word  "increase^." 

4.  In  §  21.5820{b)i 
remove  the  dollar 
"$97.39",  "$6.79". ' 
add,  in  their  place 
"$206.44".  "$103.22 


)(ii)  (A).  (B).  and  (C) 
ounts  "$194.78", 
.25".  and  "$.03"  and 
e  dollar  amounts 
$6.88".  "$3.44". 
"$.04".  "$.02",  respdclively. 

5.  In  S  21.5820(b)l  2)(ii)(C)  remove  the 
word  "decreased"  ind  add,  in  its  place, 
the  word  "increase!. ' 

§21.5822    [Amend*  n 


the  dollar  amounts 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  586 
[Docket  No.  89-07] 

Inqtiiry  Into  Laws  Regulations  and 
Policies  of  the  Government  of  Ecuador 
Affecting  Shipping  in  the  United 
States/Ectiador  Trade 

AOENCV:  Federal  Maritime  Commission. 
action:  Fact  Fmding  Investigation; 
Extension  of  Time  for  Fact  Fmding 
Officer's  Report. 

summary:  On  June  21, 1901.  the  Federal 
Maritime  Commission  published  an 
order  in  this  proceeding  (56  FR  2B494) 
which  established  a  Fact  Finding 
Investigation  into  current  operation^  in 
the  trade  and  the  waiver  process  uuder 
Government  of  Ecuador  Resolution  No. 
012/87.  The  Fact  Finding  proceeding  is 
being  conducted  as  part  of  the 
proceeding  in  Docket  No.  89-07  by  a 
Fact  Finding  Officer  appointed  by  the 
Commission  pursuant  to  sections 
19(a)(1)(b).  (19)(6)  and  (19)(7)  of  the 
Merchant  Marine  Act  of  1920.  46  U.S.C. 
app.  876(l)(b).  (6)  and  (7).  This  notice 
extends  the  time  for  the  Fact  Finding 
Officer  to  make  the  report  of  findings 
from  September  19, 1991,  to  December 
18, 1991. 

dates:  Report  of  the  Fact  Finding 
O^icer  due  on  or  before  December  18. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  J.  Neustadt,  Office  of  General 
Counsel,  Federal  Maritime  Commission, 
1100  L  Street  NW..  Washington.  DC 
20573-0001.  (202)  523-5740. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  91-21363  Filed  »-5-91:  8:45  am) 

BIUMO  CODE  CTSO-ei-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC  91-244] 


6.  In  5  21.5822(b)i  1)  (i)  and  (ii)  remove     -  Character  QuaUfications 


the  dollar  amounts  "$437"  and  "$218.50" 
and  add.  in  their  pi  ice,  the  dollar 
amounts  "$463"  anp  "$231.50", 
respectively. 
7.  In  §  21.5822(b)(2)  (i)  and  (ii)  remove 


"$43r'  and 


"$218.50"and  add.  i  n  their  place,  the 
dollar  amounts  "$4^"  and  "$231.50". 
respectively. 

[FR  Doc  91-21344  Pil4d  9-5-91;  &4S  am) 

BtLUNQ  COOC  tMPI  ■ 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  The  Commission's  Order 
suspends  the  broadcast  character 
reporting  requirements  imposed  in  this 
proceeding.  Policy  Statement  and  Order, 
55  FR  23082  (1990),  reconsideration 
granted  in  part,  56  FR  2S633  (1991). 
Three  petitioners  for  a  stay  of  the 


reporting  requirements  allege  that  the 
requirements  impose  a  significant 
burden  on  them,  and  that  failure  to  fulfill 
their  reporting  obligations  would  place  a 
station's  authorization  in  jeopardy.  By 
suspending  the  requirements,  the 
Commission,  in  part,  grants  the  relief 
requested  in  the  stay  petitions  and 
temporarily  relieves  possibly 
unwarranted  reporting  burdens  wliile  it 
expeditiously  considers  matters  raised 
in  the  petition  for  further 
reconsideration  in  this  proceeding. 

EFFECTIVE  DATC  August  1,  1991. 

FOR  FURTHER  INFORMATION  CONTACTt 
Martin  Blumenthal,  Office  of  General 
Counsel,  Federal  Commimications 
Commission,  (202)  254-653a 

SUPI^LEMENTARY  INFORMATKM:  This  is 

the  Commission's  Order,  adopted  July 
31,  FCC  91-244,  and  released  August  1, 
1991,  as  modified  by  an  Errata,  adopted 
August  16, 1991,  and  released  August  1, 
1991. 

Title:  Policy  Regarding  Character 
Qualifications  in  Broadcast  Licensing; 
Amendment  of  Part  1,  the  Rules  of 
Practice  and  Procedure,  Relating  to 
Written  Responses  to  Commission 
Inquiries  and  the  Making  of 
Misrepresentations  to  the  Commission 
by  Applicants,  Permittees,  and 
Licensees,  and  the  Reporting  of 
Information  Regarding  Character 
Qualifications  (Order) 

Summary  of  Order 

1.  The  Commission  herein  suspends 
the  broadcast  character  reporting 
requirements  imposed  in  this 
proceeding.  See  Policy  Statement  and 
Order  (the  1990  Character  Policy 
Statement),  5  FCC  Red  3252.  55  FR  23082 
(1990),  reconsideration  granted  in  part.  6 
FCC  Red  3448.  56  FR  25633  (1991)  (the 
1991  Character  Reconsideration  Order). 
Petitions  for  a  stay  of  these  reporting 
requirements  were  filed  by:  the  National 
Broadcasting  Company.  Inc.;  Cox 
Enterprises,  Inc..  Cosmos  Broadcasting 
Corporation,  and  A.H.  Belo  Corporation; 
and  Capital  Cities/ABC,  In&  and  the 
Times  Mirror  Company.' 

2.  The  petitioners  request  a  stay, 
pending  reconsideration,*  of  those 


■  Supporting  pleadings  were  Tiled  by:  Graat 
American  Television  and  Radio  Company.  Inc.: 
McGraw-Hill  Broadcasting  Company,  Inc.;  The  New 
York  Times  Company  and  Renaissanc* 
Communications  Corporation;  and  Paramooni 
Communications.  Inc. 

*  In  addition  to  petitions  for  reconsideration  filed 
by  the  stay  pelilioners  and  their  supporters,  tnrea 
other  petitions  for  reconsideratiofi  were  filed 
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broadcast  character  reporting 
obligations  that  require:  (1)  Licensees  to 
report  adjudications  of  relevant 
misconduct  within  90  days  of  learning  of 
such  adjudications;  (2)  renewal 
applicants,  assignors  and  transferors  to 
report  in  their  applications  pending 
litigation  regarding  relevant  misconduct; 
(3)  new  applicants,  assignees  and 
transferees  to  report  in  their 
applications  pending  litigation  regarding 
relevant  misconduct;  and  (4)  licensees 
and  applicants  to  provide  litigation- 
related  information  regarding  any 
entities  in  which  persons  holding 
attributable  interests  in  the  licensee  or 
applicant  also  hold  an  attributable 
interest.' 

Petitioners  allege  that  these  reporting 
requirements  impose  a  significant 
burden  on  them,  and  that  failure  to  fulfill 
their  reporting  obligations  could  place  a 
station's  authorization  in  jeopardy. 

3.  Although  petitioners'  showing  does 
not  necessitate  a  stay,  see  Washington 
Metropolitan  Area  Transit  Commission 
v.  Holiday  Tours.  Inc.,  559  F.2d  841  (D.C. 
Cir.  1977],  and  a  stay  would  be 
procedurally  inappropriate  because 
these  reporting  requirements  have  been 
in  effect  for  over  a  year,  in  our 
discretion  we  have  decided  to  grant 
partial  relief  by  suspending  the  reporting 
requirements  imposed  in  this 
proceeding.  While  we  continue  to 
believe  that  the  1990  Character  Policy 
Statement  and  the  1991  Character 
Reconsideration  Order  reasonably 
identified  those  matters  relevant  to 
broadcast  licensing  proceeditigs,  and  we 
remain  vigorously  committed  to 
enforcement  of  those  policies,  it  was  not 
our  intent  to  impose  unwarranted 
reporting  burdens  on  licensees  and 
applicants.  In  this  regard,  petitioners 
have  raised  questions  as  to  whether  the 
significance  of  some  of  the  matters 
required  to  be  reported  is  sufficient  to 
justify  the  burden  involved  in  preparing 
the  reports. 

4.  In  these  circumstances,  we  will 
suspend  the  requirements  that  licensees 
report  final  adjudications  of  relevant 
misconduct  within  90  days  of  such 
adjudications  and  that  renewal, 
assignment  and  transfer  applications 
include  reports  of  pending  litigation 
involving  the  renewal  applicant  or  the 
assignor  or  transferor.  These 
requirements  were  first  imposed  in  the 

1990  Character  Policy  Statement  and  Ute 

1991  Character  Reconsideration  Order. 

5.  In  contrast,  the  requirement  that 
new  applicants  and  assignees  or 


*  A«  to  such  "outiide"  adjudicallons  and 
litigation,  the  petitioners  do  not  request  a  stay  of  the 
reporting  requirements  where  the  licensee  principal 
is  a  named  'l^fendanl  in  such  actions. 


transferees  report  relevant  pending 
litigation,  including  litigation  involving 
all  entities  in  which  persons  with  an 
attributable  interest,  in  the  applicant  or 
licensee  also  hold  an  attributable 
interest  were  not  imposed  or  modified  in 
either  the  1990  Character  Policy 
Statement  or  the  1991  Character 
Reconsideration  Order.  As  these 
requirements  predate  our  actions  in  this 
proceeding,  we  see  no  reason  to 
suspend  their  continued  effectiveness. 

6.  Finally,  it  is  our  firm  intention  to 
resolve  the  matters  raised  in  the 
petitions  for  further  reconsideration  in 
this  proceeding  as  expeditiously  as 
possible.  Thus,  although  the  suspension 
of  the  reporting  requirements  granted 
herein  will  remain  in  place  until  the 
Commission  has  resolved  those  matters, 
we  do  not  expect  that  this  action  will 
create  a  prolonged  hiatus  in  the 
reporting  requirements,  and  as  noted 
above  (seep),  this  action  should  not  be 
viewed  as  an  intent  by  the  Commission 
to  weaken  its  commitment  to  strong 
broadcast  character  policies. 

7.  Accordingly,  it  is  ordered  that  the 
Petitions  for  Stay  flied  by  the  National 
Broadcasting  Company,  Inc.;  Cox 
Enterprises,  Inc.,  Cosmos  Broadcasting 
Corporation,  and  A.H.  Belo  Corporation; 
and  Capital  Cities/ABC,  Inc.  and  the 
Times  Mirror  Company  are  denied. 

8.  It  is  further  ordered,  the 
requirements  that  licensees  report  final 
adjudications  of  relevant  misconduct 
within  90  days  of  such  adjudications 
and  that  renewal,  assignment  and 
transfer  applications  include  reports  of 
pending  litigation  involving  the  renewal 
applicant  or  the  assignor  or  transferor 
are  suspended. 

9.  The  action  herein  is  taken  pursuant 
to  section  4(i],  303(r),  308(b),  312,  and 
319(a)  of  the  Communications  Act  of 
1934,  as  amended. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Radio. 

Federal  Communicationi  Commission. 
Donna  R.  Searcy, 

iiecretary. 

Rule  Change 

Part  1  of  Title  47  of  the  CFR  is 
amended  as  followed: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4,.  303, 48  StaL  1006. 10B2. 
as  amended;  47  U.S.C.  154,  303;  Implement.  5 
U.S.C.  552,  unless  otherwise  noted. 


$1.68    [Amw>d«tf.l 

2.  Section  1.65  is  amended  by 
suspending  paragraph  (c). 

(FR  Doc.  91-21405  Filed  9-5-01:  8:45  am] 
MXIMQ  cooc  (nt-ei-M 


47  CFR  Part  73 

(MM  Docket  No.  e»-331;  RM-«737] 

Radio  Broadcasting  Service*; 
Bartonvllle,  IL 

aqeNCY:  Federal  Communications 
Commission. 

ACTtON:  Final  rule. 

summary:  This  document  allots  Channel 
260A  to  Bartonville,  Illinois,  at  the 
request  of  Willis  Jordan.  See  54  FR 
32672,  August  9, 1989.  Channel  260A  can 
be  allotted  to  Bartonville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.6  kilometers  (5.9 
miles)  north  of  the  community.  The 
coordinates  are  North  Latitutle  40'44'20" 
and  West  Longitude  89'40'00".  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  October  15, 1991;  the 
window  period  for  filing  applications 
will  open  on  October  16, 1991,  and  close 
on  November  15, 1991. 

FOM  FURTHEfl  INFORMATION  CONTACT: 

Nancy  ).  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-331. 
adopted  August  16, 1991,  and  released 
August  30. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center  (202)  452-1422. 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-IAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

9  73.^2      [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended  by 
adding  Channel  260A,  Bartonville. 


44010 
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Federal  Communications  Commission. 
Michael  C  Roger, 
Assistant  Chief,  Allokotions  Branch.  Policy 
and  Rules  Division,  ikass  Media  Bureau. 
[FR  Doc.  91-21304  Fil^d  9-5-91:  8.-45  am] 
BnjJNQ  COOC  1712-01- 


47  CFR  Part  73 

[MM  Docket  Na  M-^*^  RM-«»40;  RM- 
7272] 


Radio  Broadcasting 
and  Vieques,  PR, 


Services;  Culebra 
Christiansted,  VI 


agency:  Federal  Ctnununications 

Commission. 

action:  Final  rule. 


summary:  The  CoQunission.  at  the 
request  of  Maria  d^l  Carmen  Aviles, 
allots  Channel  29?^  to  Culebra,  Puerto 
Ilico,  as  the  commilnity's  first  local  FM 
.  srvice.  See  54  FR  48285.  November  22, 
1989.  The  Commission  also  denies  the 
counterproposal  of  VJ.  Stereo 
Communications  C  orporation  requesting 
the  reallotment  of  I  Ibannel  291B  &om 
Christiansted,  Virg  n  Islands,  to  either 
Vieques  or  Culebra,  Puerto  Rico,  and  the 
modification  of  Staltion  WVIS'  license 
accordingly.  Chandel  293A  can  be 
allocated  to  Culeboa  in  compliance  with 
the  Commission's  minimum  distance 
separation  requireipents  without  the 
imposition  of  a  sitai  restriction,  at 
coordinates  North  t-atitude  18*18'18" 
and  West  Longitutfc  65*18'06".  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  Ottober  15, 1991.  The 
window  period  forjfiling  applications 
will  be  open  on  October  16, 1991,  and 
close  on  November  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  I^ass  Media  Bureau, 

(202)  634-6530.        | 

SUPPLEMENTARY  M^^ORMATKMC  This  is  a 

synopsis  of  the  Cotimission's  Report 
and  Order.  MM  Docket  No.  89-495, 


adopted  August  20 


August  30, 1991.  Tl  e  full  text  of  this 
Commission  decisisn  is  available  for 
inspection  and  cop  /ing  during  normal 
business  hours  in  t  le  FCC  Dockets 


Branch  (room  230). 


Washington,  DC.  The  complete  text  of 
this  decision  may  i  Jso  be  purchased 
from  the  Commissi  Dn's  copy  contractor, 
Downtown  Copy  C  enter,  (202)  452-1422, 
1714  21st  Street,  NW- 
20036. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcast  ng. 

PART  73— [AMEN  3ED] 


1.  The  authority 
continues  to  read 


1991,  and  released 


1919  M  Street  NW., 


Washington,  DC 


ntation  for  part  73 
{ s  follows: 


Authority:  47  U.S.C  154.  303. 

§73.202    [AiMndsd] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Puerto  Rico,  is 
amended  by  adding  Culebra.  Channel 
293A. 

Federal  Conununications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doa  91-21306  Filed  9-5-91:  &45  am] 
WIXINO  COOC  srii-oi-M 


47  CFR  Part  73 

[MM  Docket  Na  9(K-644;  RM-754a,  Rl»- 

7688] 

Radio  Broadcasting  Services;  Crozet 
and  Dillwyn,  VA 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  James  Madison  University 
allots  Channel  *27aA  to  Crozet,  Virginia, 
as  a  reserved  channel  for 
noncommercial  use.  to  provide  the 
community  with  an  additional  FM 
service.  At  the  request  of  High 
Communications  Partnership,  the 
Commission  allots  Channel  229A  to 
Dillwyn.  Virginia,  as  the  community  first 
local  FM  service.  See  56  FR  01509, 
January  15, 1991.  and  Supplemental 
Information,  infra.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  15. 1991.  The 
window  period  for  filing  applications  for 
Dillwyn,  Virginia,  will  open  on  October 
16, 1991,  and  close  on  November  15, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumentha!,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPtfMENTARY  INFORMATION:  This  18  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-644, 
adopted  August  16, 1991,  and  released 
August  30. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street  NW.,  Washington,  DC 
20036. 

Channel  *278A  and  Channel  229A  can 
be  allotted  to  Crozet  and  Dillwyn. 
Virginia,  respectively,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements. 


Channel  *278A  can  be  allotted  to 
Crozet,  Virginia,  with  a  site  restriction 
of  9.7  kilometers  (6.0  miles)  south  to 
avoid  short-spacings  to  Station 
WGMS(FM),  Channel  278B,  Washington, 
DC  and  to  vacant  but  applied  for 
Channel  277 A,  New  Market,  Virginia. 
The  coordinates  for  Channel  *278lA  at 
Crozet  are  North  Latitude  37-59-06  and 
West  Longitude  78-44-05.  Channel  229A 
can  be  allotted  to  Dillwyn,  Virginia,  with 
a  site  restriction  of  8.3  kilometers  (5.1 
miles)  west  of  the  community  to  avoid  a 
short-spacing  to  Station  WBBC(FM). 
Channel  228A.  Blackstone,  Virginia.  The 
coordinates  for  Channel  229A  at  Dillwyn 
are  North  Latitude  37-33-05  and  West 
Longitude  78-32-31.  Since  the  allotments 
are  located  within  the  protected  areas  of 
the  National  Radio  Astronomy 
Observatory  "Quiet  Zone"  at  Green 
Bank.  West  Virginia,  applicants  will  be 
required  to  comply  with  the  notification 
requirement  of  S  73.1030(a}  of.the 
Commission's  Rules. 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  Broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

$73,202    [AmencM] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  *278A  at  Crozet  and  by 
adding  229A.  Dillwyn. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-21305  Filed  9-5-91;  8:45  am] 

BILUNQ  COOE  $712-01-11 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  ParU  819  and  852 

RiN  2900-AE90 

VA  Acquisition  Regulation:  Expansion 
Of  Procurement  Prafarenco  Program 

agency:  Department  of  Veterans 

Affairs. 

action:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  the  VA 
Acquisition  Regulation  (VAAR)  to 
expand  the  existing  Vietnam  Era  and 
Disabled  Veteran-Owned  Small 
Business  Outreach  Program  to  include 
all  veteran-owned  businesses.  The 
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existing  Procurement  Preference 
Program  Goals  Report  is  also  being 
codified.  This  amendment  implements 
the  initiative  of  the  Deputy  Secretary  of 
VA  and  enables  contracting  activities  to 
solicit  offers  from  a  larger  category  of 
veterans  on  a  preferred  basis. 

CFFECnvt  OATI:  December  3, 1990. 

FOR  FUmiWN  MFOMMTION  CONTACT: 

Sherry  Patton.  Acquisition  Policy 
Division  (96A),  Office  of  Acquisition  and 
Materiel  Management,  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  (202)  233- 
5001. 

SURFLEMCNTARV  MFOMIMTION: 

I.  BackgnNind 

This  regulation  change  was  published 
as  an  interim  final  rule  at  55  VR  49899  on 
December  3, 1990,  in  order  to  solicit 
public  comment  on  the  expansion  of  the 
Department  of  Veterans  Affairs 
Veterans  Preference  Program.  No 
comments  were  received  from  the 
public  In  addition  to  these  amendments, 
however,  SI  819.201,  619.202-5,  and 
819.20Z-70  are  being  amended  to  reflect 
internal  reorganizations,  editorial 
corrections,  and  technical  changes  that 
were  made  for  clarification  purposes. 
Accordingly,  the  interim  flnal  rule  is 
being  adopted  with  these  changes. 

II.  Executive  Order  12291 

Pursuant  to  the  memorandum  from  the 
Director.  Office  of  Management  and 
Budget,  to  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
dated  December  13, 19M,  this  rule  is 
exempt  from  sections  3  and  4  of 
Executive  Order  12291. 

m.  Regulatory  Flexibility  Act  (RFA) 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and'will  not  be 
published,  these  amendments  do  not 
come  within  the  term  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601(2)  and  are,  therefore,  not 
subject  to  the  requirements  of  the  Act. 
Nevertheless,  these  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612. 


rv.  Paperwork  Reduction  Act  (2)  Small  business  awards  (includes 

The  Paperwork  ReducUon  Act  does  Paragraphs  (c)(3)  through  (c)(5)  of  this 

not  apply  to  these  final  regulations.  section). 

Ust  of  Svbi»€U  in  48  CFR  Parts  819  and  (7)  Veteran-owned  business  awards 

^^  (includes  paragraphs  (c)(8)  and  (c)(9)  of 

Government  procurement  this  section). 

Approved:  August  2S,  IWl. 

Edwud  J.  Dwwinaki.  *•  ^  »ubpart  819.Z  S  819.202-6,  the 

Secretary  of  Veiervn,  Affaum.  «"'  »«"l«"««  "  paragraph  (e)  is 

Accordingly,  the  interim  rule  «" ""'^  ^^  "T^lS*  ^?  T  1        »». 

amending  «  CFR  parts  819  and  852.  P«^?.'^"8   «"f  "J^*;)?' '"  ""  P'»"'  *" 

which  wJs  pubUshed  at  55  FR  49809  on  ^'"'^    ""'"i'm?  ''  "*'  !^°!I?  "    T" 

December  ^  199a  is  adopted  as  a  final  "  P«r«gn.ph  (H  «•  ■mended  by  removing 

rule  with  the  foUowing  changes:  J*  "^"'^  ,.8°«   .and  adding,  m  it.  place. 

^       ^*  the  word   goals  ;  and  paragraph  (g)  is 

PART  819— SMALL  BUSINESS  AND  amended  by  removing  the  paragraph 

SMALL  DI8ADVANTAQED  BUSINESS  designation  "(c)(12)"  and  adding,  in  its 

CONCERNS  place,  the  paragraph  designation 

"(c)(9)".  and  by  adding  the  acronym 

1.  The  authority  citations  for  part  819  "VA"  before  the  word  "Federal", 
continues  to  read  as  follows:  5.  in  subpart  819.2,  %  819.202-5, 

Authority:  38  U.S.C  210  and  40  U.S.C  paragraph  (h)  is  revised  to  read  as 

480(c).  follows: 

Sub|Mrtt19.2-[Anwnd»d1  •19J02-6    IMacelleetlonantfrepeflina 

2.  In  subpart  819.2.  {  819.201,  the  first 

sentence  of  paragraph  (d)  is  revised  to 
read  as  follows: 


819.301    Qeneral  peHqf. 

(d)  The  Director,  National  Cemetery 

System;  Chief  Benefits  Director,  Deputy 

Assistant  Secretary  for  Facilities; 

Deputy  Assistant  Secretary  for 

Adiiministration;  Director,  Acquisition 

Operations  Service;  Director.  VA 

Marketing  Center;  and  Directors  of  field 

facilities  with  acquisition  and  materiel 

management  activities  will  designate  an 

employee  of  their  respective 

organizations  to  serve  as  a  small  and 

small  disadvantaged  business  specialist 
*  *  < 

3.  In  subpart  819.Z  S  819.202-5.  the 
first  sentence  in  paragraph  (c)  is 
amended  by  removing  the  word  "as", 
and  paragraphs  (c)(1).  (c)(2)  and  (c)(7) 
are  revised  to  read  as  follows: 

819.202~5    Data  coMectlon  and  reporting 
requirement*. 

(c)  •  *  * 

(1)  Estimate  of  the  total  procurement 
dollar  expenditures  (excluding  delivery 
orders  against  General  Services 
Administration  (GSA)  FSS  contracts). 


(h)  Achievement  ef  subcontracting 
goals  shad  be  reported  by  the  Office  of 
Facilities,  the  Office  of  Acquisition  and 
Materiel  Management,  and  the  VA 
Marketing  Center  on  a  semiannual 
basis,  to  be  received  by  OSDBU  not 
later  than  April  30  for  the  period  ending 
March  31,  and  November  1  for  the 
period  ending  September  30. 

6.  In  subpart  819.2.  S  819.202-70, 
paragraph  (d)  is  revised  and  paragraph 
(m)  is  amended  by  adding  the  word 
"the"  before  the  acronym  "PCR's":  so 
the  revised  text  reads  as  follows: 

•19.202-70    Additional  rsaponsiMmies. 


(d)  On  an  annual  basis,  VA 
acquisition  personnel  shall  request  a 
Procurement  Automated  Source  System 
(PASS)  listing  of  veteran-owned, 
including  Vietnam  era  tnd  disabled,  and 
woman-owned  businesses  capable  of 
meeting  identified  requirements. 
Acquisition  personnel  will  utilize  PASS 
as  a  primary  source  file.  Firms  identified 
on  the  PASS  list  shall  be  included  on 
solicitation  mailing  lists. 

(FR  Doc.  91-21343  Filed  9-»-«l;  B:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  410 
BIN  3206-AE60 

Training 

agency:  Office  oflPersonnel 

Management. 

ACnOM:  Proposed  rulemaking. 


SUMMARY:  The  Of  ice  of  Personnel 
Management  (OPM)  is  proposing  to 
amend  its  regulations  governing  the 
training  of  Federal  employees  to 
implement  provisfcns  of  PubHc  Law  101- 
510,  dated  November  5. 1990.  That  law^ 
amended  the  statute  governing  Federal 
employee  training  by  adding  a  provision 
directing  that  OPf  1,  through  its  training 
regulations,  allow  agencies  to  authorize 
training  without  r  igard  to  the 
constraints  in  the  training  law  on 
"academic  degreej  training,"  if  the 
training  is  necessary  to  assist  in  the 
recruitment  or  ret  ;ntion  of  employees  in 
shortage  occupati  ms. 
DATES:  Written  c(  mments  will  be 
considered  if  rece  ived  no  later  than 
November  5, 1991 

ADDRESSES:  Send  or  deliver  written 
comments  to  Don  »  Wolf,  Director, 
Human  Resources  Development  Group, 
Office  of  Personn  si  Management,  room 
5305. 1900  E  Stree  I  NW..  Washington. 
DC  20415. 

FOR  FURTHER  INF<)rMAT10N  CONTACT: 
Frank  Masterson  1202)  632-9769  or  (FTS) 
632-9769. 
SUPPtfMENTARY  INFORMATION:  Public 

Law  101-510  (National  Defense 
Authorization  Ac  for  Fiscal  Year  1991) 
amended  the  trail  ling  law  (5  U.S.C. 
chapter  41)  by  pn  ividing  in  5  U.S.C.  4107 
that  OPM  include ,  as  an  exception  to 

training  law, 
provisions  in  its  r  'gulations  under  which 
agencies  may  aut  lorize  training  leading 
to  an  academic  d  !gree.  if  necessary  to 
assist  in  the  recn  itment  or  retention  of 
employees  in  occ  ipations  in  which  there 


are  existing  or  anticipated  shortages  of 
qualified  personnel,  especially  in  those 
with  critical  skills. 

In  drafting  its  implementing 
regulations,  OPM  was  guided  by  a 
perceived  need  to  allow  maximum 
delegation  of  authority  to  agencies  in 
making  determinations  to  authorize 
"academic  degree  training"  within  . 
broad  criteria  provided  by  OPM.  If  any 
agency  chooses  to  use  this  new 
authority,  it  would  need  to  pay 
particular  attention  to  shortage 
occupations  involving  critical  skills. 
Because  we  believe  each  agency  is  in  a 
better  position  than  OPM  to  identify 
such  occupations,  the  proposed 
regulations  reflect  a  delegation  to  each 
agency  to  determine  which  of  its 
shortage  occupations  involve  skills 
critical  to  its  mission. 

In  some  instances,  determinations  of 
shortages  will  already  have  been  made 
by  OPM  or  some  other  competent 
authority.  In  other  instances,  shortages 
will  need  to  be  determined  by  the 
employing  agency  after  appropriate 
consideration  has  been  given  to  the 
availability  of  sources  of  qualified 
personnel  and  other  relevant 
information.  Agencies  will  document  the 
basis  for  their  shortage  determinations. 

To  assist  in  recruitment  for  a  position 
for  which  there  is  an  identified  shortage 
(either  existing  or  anticipated],  an 
agency  would  be  authorized  under  the 
proposed  regulations  to  provide 
"academic  degree  training"  which 
would  help  to  qualify  the  employee  for 
the  position,  if  there  is  reasonable 
expectation  of  placement  after  the 
training. 

To  assist  in  the  retention  of  an 
employee  in  an  occupation  for  which 
there  is  an  identified  shortage  (existing 
or  anticipated),  an  agency  would  be 
authorized  under  the  proposed 
regulations  to  provide  "academic  degree 
training,"  if  it  involves  a  field  of  study  in 
which  the  courses  are  mainly  selected 
for  their  potential  contribution  to 
effective  performance  in  that 
occupation. 

The  authority  which  an  agency  would 
have  under  the  proposed  regulations  in 
dealing  with  recruitment  or  retention 
problems  in  shortage  occupations 
contrasts  with  the  authority  an  agency 
has  to  provide  training  to  employees  in 
other  occupations.  For  someone  in  a 
non-shortage  occupation,  the  law's 


constraint  on  training  which  would 
afford  an  employee  an  opportunity  to 
acquire  an  academic  degree  applies:  An 
agency  can  only  pay  for  academic 
courses  that  meet  the  test  of  relevancy 
to  official  duties.  If  such  an  employee, 
after  receiving  job-relevant  academic 
training,  became  eligible  for  an 
academic  degree,  acquisition  of  the 
degree  would  be  viewed  as  an 
incidental  byproduct,  not  the  purpose  of 
the  training. 

The  proposed  regulations  reflect  the 
prohibition  in  the  amended  5  U.S.C.  4107 
on  providing  "academic  degree  training" 
on  behalf  of  an  employee  occupying  or 
seeking  to  qualify  for  appointment  to  a 
position  excepted  from  the  competitive 
service  because  of  its  confidential, 
policy-determining,  poHcy-making,  or 
policy-advocating  character. 

The  proposed  regulations  also  reflect 
the  provision  in  the  amended  5  U.S.C. 
4107  that  selections  for  "academic 
degree  training"  shall  be  in  accordance 
with  merit  principles  and  take  into 
consideration  the  need  to  maintain  a 
balanced  workforce  in  which  women 
and  members  of  racial  and  ethnic 
minority  groups  are  appropriately 
represented. 

To  facilitate  the  use  of  this  new 
authority,  agencies  may  want  to 
integrate  their  policies  for  providing 
"academic  degree  training"  into  their 
plans  for  using  the  other  recently 
enacted  recruitment  and  retention 
authorities,  i.e.,  the  authority  to  make 
recruitment,  relocation,  and  retention 
payments  and  the  authority  to  repay 
student  loans. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  in  E.0. 12291, 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  410 

Authority  delegation.  Education, 
Government  employees.  Manpower 
training  programs.  Personnel 
Management  Office. 
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OfTice  of  Personnel  ManagemeBl. 
CoosUnoa  Bairy  Ntttwnum. 

Director. 

Accordingly,  the  OfTice  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  410  as  follows: 

1.  The  authority  citation  for  part  410  is 
revised  to  read  as  follows: 

Authority:  S  U.S.C  MOi.  etsaq.;  E.0. 11348. 
3  CFR.  1967  Comp.  p.  275  }  410.503  alao 
issued  under  5  U.S.C.  5364.  \  410.506. 
9  410.511,  and  §  410.602  also  issued  under  5 
U.S.C  1104.  S  410.902  also  issued  under  42 
U.8.C.  4748. 

2.  Section  410.511  is  added  to  read  as 
foUowK 

9410J11    Exceptions  to  th«  constraints  on 
"academic  degree  training"  to  relieve 
recruHinent  or  retention  problems. 

(a)  General.  (1)  An  agency  may 
authorize  training  not  otherwise 
allowable  under  5  U.S.C.  4107tc)  if  the 
training: 

(i)  Is  necessary  to  assist  in  the 
recruitment  or  retention  of  an  employee 
in  an  occupation  in  which  it  has  or 
anticipates  a  shortage  of  qualified 
personnel,  especially  in  occupations 
involving  critical  skills  and 

(ii)  Meets  the  conditions  of  this 
section. 

(2)  In  exercising  the  authority  in  this 
section,  an  agency  shall  give  priority  to 
relieving  shortages  in  occupations  which 
it  has  determined  involve  skills  critical 
to  its  mission. 

(3)  In  exercising  the  authority  in  this 
section,  an  agency  shall,  consistent  with 
the  merit  system  principles  set  forth  in  5 
U.S.C.  2301(b)(1)  and  (2).  take  into 
consideration  the  need  to  maintain  a 
balanced  workforce  in  which  women 
and>members  of  racial  and  ethnic 
minority  groups  are  appropriately 
represented  in  the  agency. 

(4)  The  authority  in  this  section  shall 
not  be  exercised  on  behalf  of  any 
employee  occupying,  or  seeking  to 
qualify  for  appointment  to,  any  position 
which  is  excepted  from  the  competitive 
service  because  of  its  confidential. 
policy-determining,  policy-making,  or 
policy-advocating  character. 

(5)  An  agency's  policies  estabUshed 
pursuant  to  \  410.302(a)  of  this  part  shall 
cover  decisions  to  authorize  training 
under  this  section  to  ensure  that: 

(i)  the  determination  to  pay  for  degree 
training  is  made  by  the  agency  head  or 
other  officials  to  which  the  authority  has 
been  delegated, 

(ii)  the  authority  is  used  so  as  to 
address  the  agency's  recruitment  and 
retention  problems  expeditiously 
through  appropriate  delegations  of 
authority,  and 

(iii)  consideration  is  given  to  the  cost- 
effectiveness  of  educational  institutions 


in  selecting  training  facilities  under 
!  410.502(a)  of  this  subpart. 

(b)  Pre-determined  shortages.  For  the 
purposes  of  this  section,  there  shall  be 
deemed  to  be  a  shortage  of  qualified 
personnel  in  positions — 

(1)  For  which  a  special  salary  rate 
schedule  established  pursuant  to  5 
U.S.C.  5305  is  in  effect: 

(2)  Filled  by  members  of  the  National 
Defense  Executive  Reserve  program 
who  are  called  to  duty  in  the  event  of  a 
national  emergency; 

(3)  For  which  direct-hire  authority  has 
been  granted  by  0PM,  covering  all 
positions  in  a  specific  series,  grade,  and 
geographic  location; 

(4)  Identified  by  law  as  having  such  a 
shortage;  or 

(5)  Identified  by  a  Federal  agency  as 
having  such  a  shortage  when  authorized 
by  law  to  do  so. 

(c)  Shortage  determinations  by 
employing  agency.  If  a  determination  of 
a  shortage  a*  described  in  paragraph  (b) 
of  this  section  has  not  been  made  which 
would  be  applicable  to  a  particular 
recruitment  or  retention  problem,  an 
agency  may,  for  the  purposes  of  this 
section,  determine  that  it  either  has  or 
anticipates  a  shortage  of  qualified 
personnel,  using  the  criteria  in 
paragraph  (d)  or  (e)  of  this  section,  as 
appropriate. 

(d)  Recruitment  problem.  Before 
determining  that  an  agency  has  or 
anticipates  a  problem  in  the  recruitment 
of  qualified  personnel  for  a  particular 
position,  an  agency  shall  make  a 
reasonable  recruitment  effort.  In  making 
a  reasonable  recruitment  effort  an 
agency  will  consider  the  following: 

(1)  For  a  position  in  the  competitive 
service,  the  results  of  requests  for 
referral  of  eligibles  from  the  appropriate 
competitive  examination.  For  a  position 
in  the  excepted  service,  the  agency's 
objectives  and  staffing  procedures. 

(2)  Contacts  with  State  Employment 
Service  ofnce(s)  serving  the  locality 
concerned 

(3)  Contacts  with  academic 
institutions,  technical  and  professional 
organizations,  and  other  organizations, 
likely  to  produce  qualified  candidates 
for  the  position,  including  women's  and 
minority-group  organizations. 

(4)  The  possibility  of  relieving  the 
shortage  through  broader  publicity  and 
recruitment 

(5)  The  availability  of  qualified 
candidates  within  the  agency's  ciurent 
work  force. 

(6)  The  possibility  of  relieving  the 
shortage  through  job  engineering  or 
training  of  current  employees. 

(e)  Retention  problem.  Before 
determining  that  an  agency  has  or 
anticipates  a  problem  in  the  retention  of 


qualified  personnel  In  a  particular 
occupation,  an  agency  shall  consider  the 
following: 

(1)  The  ease  with  which  an  agency 
could  replace  someone  of  comparable 
background. 

(2)  The  current  and  projectef  vacancy 
rates  in  the  occupation. 

(3)  The  rate  of  turnover  in  the 
occupation. 

(4)  Technological  changes  affecting 
the  occupation  and  long-range 
predictions  affecting  staffing  for  the 
occupation. 

(f)  Continuing  problems.  An  agency 
may  use  a  determination  made  under 
paragraph  (d)  or  (e)  of  this  section  to 
address  recruitment  or  retention 
problems  through  training  under  this 
section  if— 

(1)  The  problems  are  similar  in 
essential  characteristics  (occupation, 
series,  grade,  geographic  locality)  to  that 
covered  by  the  initial  determination:  and 

(2)  It  has  evidence  that  the  original 
problem  is  a  continuing  one.  A 
reassessment  of  a  "continuing" 
recruitment  or  retention  problem  shall 
be  made  periodically. 

(g)  Authorization  of  training.  (1) 
Training,  which  is  full  or  part-time,  may 
be  authorized  under  this  section  to 
address  a  recruitment  problem  to  the 
extent  that  it  qualified  an  employee  in  a 
shortage  position  identified  under 
paragraph  (b)  or  (d)  of  this  section,  if  the 
agency  makes  a  finding  that  there  is 
reasonable  expectation  that  the 
employee  would  be  employed  in  the 
position  after  the  training. 

(2)  Training  may  be  authorized  under 
this  section  for  the  purpose  of  retaining 
an  employee  in  a  shortage  occupation 
identified  under  paragraph  (b)  or  (e)  of 
this  section,  if  it  involves  a  course  of 
study  which  is  mainly  selected  for  its 
potential  contribution  to  effective 
performance  in  that  occupation. 

(h)  Monitoring  of  training.  (1)  An 
agency  shall  monitor  training 
assignments  made  under  this  section. 
Continuation  of  an  employee  in  a 
training  assignment  under  this  section 
shall  be  based  oo — 

(i)  An  expectation  that  the  shortage 
determination  serving  as  the  basis  for 
the  training  has  continuing  validity;  and 

(ii)  A  detemunatton  that  academic 
and  job  performance  while  in  the  course 
of  study  are  to  the  agency's  satisfaction. 

(2)  An  agency  shall  assess  the 
contribution  of  training  assignments 
under  this  section  to  the  resolution  of 
recruitment  or  retention  problems  in  its 
shortage  occupations. 

(i)  Documentation.  (1)  In  exercising 
the  authority  in  this  section,  an  agency 
shall  retain  in  the  servicing  personnel 
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some  period  of  time 
of  training  or 


office  for  3  years  or  e 
beyond  completion 
degree — 

(i)  A  record  of  th<  employees  who  are 
assigned  to  training  under  this  section; 
and 

(ii)  A  record  of  at  y  fmding  that  a 
determination  under  paragraph  (f)  of 
this  section  is  a  continuing  one,  showing 
the  evidence  leading  to  that  finding  and 
any  reassessment  of  such  a  Bnding. 

(2)  As  a  separate  record,  the  servicing 
personnel  office  shall  keep  in  the 
Official  Personnel  ladder  of  each  such 
employee  the  following  information: 

(i)  Justification  for  the  shortage 
determination.  If  made  under  paragraph 
(b)  of  this  section,  t|ie  nature  of  that 
determination  is  idantified.  If  made 
under  paragraph  (d  or  (e)  of  this 
section,  the  shortag  i  is  described  (in 
terms  of  occupation  al  series,  grade  or 
grade  range,  geographical  locality,  and 
organizational  assignment]  and  the 
agency's  findings  ai  e  recorded. 

(ii)  Kind  of  trainii  ;g  (e.g.,  cooperative- 
education  tuition  a!  sistance  program, 
continuing  professidnal/technical 
education,  retrainin  ;  for  occupational 
change);  a  descripti  }n  of  the  field  of 
study;  and  the  natui «  of  any  degree 
pursued  under  the  t  'aining  program. 

[FR  Doc.  91-21312  File  d  9-5-91:  8:45  am] 
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Proposed  Temporsry  Risk 
Assessment  Rules 


agency:  Securities 
Commission. 
ACTION:  Proposal  o 
17h-lT  and  17h-2T 


and  Exchange 
Temporary  Rules 


summary:  The  Securities  and  Exchange 
Commission  is  proi  osing  for  comment 
temporary  Rules  17  i-lT  and  17h-2T  (17 
CFR  240.17h-lT  an  1 17  CFR  240.17h-2T] 
under  the  Securitiei  \  Exchange  Act  of 
1934  (the  "Exchange  Act").  Proposed 
Rule  17h-lT  wouldjrequire  broker- 
dealers  to  maintain  and  preserve 
records  and  other  information 
concerning  certain  pf  the  broker-dealer's 
associated  persons!  The  requirement  to 
maintain  and  preserve  records  and  other 
information  under  troposed  Rule  17h-lT 
would  extend  to  th  >  financial  and 
securities  activities  of  the  holding 
companies,  affiliate  s,  or  subsidiaries  of 


a  broker  or  dealer  that  are  reasonably 
likely  to  have  a  material  impact  on  the 
financial  and  operational  condition  of 
the  broker  or  dealer.  Proposed  Rule  17h- 
2T  would  require  registered  broker- 
dealers  to  file  with  the  Commission 
quarterly  summary  reports  of  the 
information  required  to  be  maintained 
and  preserved  by  Rule  17h-lT.  The 
temporary  rules  are  being  proposed 
pursuant  to  the  authority  conferred  on 
the  Commission  by  the'risk  assessment 
provisions  of  the  Market  Reform  Act  of 
1990  and  are  intended  to  give  the 
Commission  access  to  information 
concerning  the  financial  and  securities 
activities  of  certain  broker-dealer 
affiliates.  The  Commission  requests 
comment  on  the  proposed  rules.  In 
particular,  the  Commission  requests 
comment  on  whether,  and  to  what 
extent,  reports  or  information  filed  by 
associated  persons  of  broker-dealers 
with  other  domestic  or  foreign 
regulatory  entities  would  be  sufficient 
for  Commission  risk  assessment 
purposes. 

DATES:  Comments  to  be  received  on  or 
before  November  5, 1991. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Stop  6-9, 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-25-91. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington.  DC, 
20549. 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  A.  Macchiaroli,  (202)  272-2904 
or  Roger  G.  Coffin,  (202)  272-2396, 
Division  of  Market  Regvdation,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

During  the  past  decade,  the  securities 
markets  have  experienced  expansion 
and  evolution.  The  volume  of  trading  on 
the  securities  exchanges  and  in  the  over- 
the-counter  markets  has  grown 
tremendously.  The  development  of 
irmovative  financial  products,  such  as 
stock  index  futures,  has  linked  the 
securities  and  commodities  futures 
markets  tlirough  complex  trading 
strategies  implemented  by  major  market 
participants.  Advances  in 
communications  and  information 
technology  have  accelerated  the  pace  at 
which  information  is  disseminated 
through  the  markets,  increasing  the 
speed  at  which  the  markets  react  to 


information.  Trading  has  expanded 
beyond  national  borders;  a  global 
marketplace  has  unfolded. 

Market  participants  have  adapted  and 
transformed  along  with  the  markets. 
Where  formerly  participants  in  the  U.S. 
securities  markets  were  primarily 
individual  investors,  today's  markets  are 
often  dominated  by  institutional 
investors.  The  broker-dealer  community 
has  reacted  to  the  changes  in  the 
financial  landscape  through  expansion 
and  diversification.  Many  broker- 
dealers  have  begun  to  rely  less  on 
traditional  revenue  sources,  such  as 
agency  transactions,  and  have  become 
involved  in  activities  such  as 
proprietary  trading  and  merchant 
banking,  which  require  large  capital 
bases.  To  acquire  the  capital  necessary 
to  remain  competitive  in  a  rapidly 
expanding  global  marketplace,  firms 
have  turned  to  the  public  equity 
markets,  have  increased  their  leverage, 
or  have  merged  or  affiliated  themselves 
with  other  entities. 

As  a  consequence,  many  large 
investment  banking  firms  are  now 
owned  by  holding  companies  that  have 
other  subsidiaries  engaging  in  financial 
and  securities  related  activities 
throughout  the  globe.  In  many  instances, 
the  holding  companies  or  affiliates  of 
the  broker-dealer  operate  with  little  or 
no  regulatory  oversight.  These 
unregulated  entities  can  attain  a  degree 
of  leverage  and  assume  credit  risks 
which  registered  broker-dealers,  subject 
to  the  Commission's  net  capital  and 
customer  protection  rules,  caimot. 
Specifically,  many  potentially  risky 
activities,  such  as  interest  rate  swaps, 
bridge  loans,  and  foreign  currency 
transactions  are  affected  by  unregulated 
holding  companies  and  affiliates  of  the 
broker-dealer.' In  some  cases,  the 
registered  broker-dealer's  parent  or 
affiliates  have  significantly  less  capital 
than  the  broker-dealer.  Where  this 
occurs,  creditors  may  rely  on  the  credit 
standing  of  the  broker-dealer  and  the 
ability  of  the  holding  company  to  obtain 
capital  from  the  broker-dealer  to  support 
bridge  financing  or  other  extensions  of 
credit. 


>  The  Staff  of  the  Commission,  based  on 
conversations  with  investment  banking 
representatives  and  financial  experts,  has  estimated 
that  some  of  the  affiliate  entities  of  the  major 
broker-dealers  have  outstanding,  at  any  given  point 
in  time,  SSO  billion  to  $100  billion  in  interest  rate 
swaps  (based  on  the  notional  amount  of  those 
transactions)  and  $15  billion  in  foreign  currency 
transactions.  In  addition,  the  Staff  estimates  thai 
the  holding  companies  of  the  ten  largest  firms  have 
outstanding  approximately  $2  billion  in  bridge 
loans. 
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B.  Existing  Regulatory  Framework 

Existing  Commission  regulations  deal 
with  capital  requirements  designed  to 
insulate  broker-dealers  and  their 
customers  from  the  business  failure  of 
the  regulated  broker-dealer.  Specifically, 
the  net  capital  rule  requires  that  capital 
sufficient  to  meet-reasonable 
anticipated  business  and  trading  losses 
remain  in  the  broker-dealer  at  all  times. 
Moreover,  the  customer  protection  rule 
ensures  that  customers'  fully  paid  and 
excess  margin  securities  are  segregated 
and  imposes  strict  controls  on  use  of 
other  customer  funds  and  securities. 

Rule  15c3-l  under  the  Exchange  Act 
(17  CFR  240.15C3-1),  the  Commission's 
net  capital  rule,  protects  customers  and 
creditors  of  registered  broker-dealers 
from  monetary  losses  and  delays  that 
can  occur  when  the  registered  broker- 
dealer  fails.  In  this  way,  the  net  capital 
rule  acts  to  prevent  systemic  risk  from 
the  failure  of  a  financial  intermediary. 
The  net  capital  rule  requires  registered 
broker-dealers  to  maintain  sufficient 
liquid  assets  to  enable  firms  that  fall 
below  the  minimum  capital 
requirements  to  liquidate  in  an  orderly 
fashion  without  a  formal  proceeding.  By 
concentrating  on  the  financial  condition 
of  the  broker-dealer,  the  net  capital  rule 
insulates  the  broker-dealer  and  its 
customers  from  financial  failures  or 
difficulties  of  affiliated  entities.' 

Rule  15c3-3  under  the  Exchange  Act 
fl7  CFR  240. 15c3-3),  the  customer 
protection  rule,  complements  the  net 
capital  rule  by  preventing  the 
misallocation  or  misuse  of  customer 
funds  or  securities  by  broker-dealers. 
Among  other  things,  the  customer 
protection  rule  limits  a  broker-dealer's 
use  of  customer  monies  to  finance  the 
broker-dealer's  businesses,  except  as 
necessary  to  finance  customer 
transactions.  Both  the  customer 
protection  and  the  net  capital  rules 
focus  specifically  on  the  broker-dealer 


*  However,  the  fate  of  a  broker-dealer  may  be 
inextricably  linked  to  that  of  it*  afTiliates.  Recently, 
the  Commission  adopted  amendments  to  the  net 
capital  rule  concerning  the  withdrawal  of  capital 
from  a  broker-dealer  by  a  parent  or  an  affiliate.  See 
Securities  Exchange  Act  Release  No.  28927 
(February  2&  1991);  56  FR  9124.  (March  5, 1991).  The 
amendments  require  broker-dealers  to  notify  the 
Commission  of  large  capital  withdrawals  made  to 
beneHt  afTiliates,  subsidiaries  and  other  persons 
related  to  the  broker-dealer.  The  amendments  also 
prohibit  withdrawals  of  capital  if  the  withdrawals 
would  cause  the  broker-dealer's  net  capital  to  be 
less  then  25  percent  of  the  deductions  required  by 
the  net  capital  rule  as  to  the  broker-dealer's  readily 
marketable  securities.  Finally,  the  amendments  give 
the  Commission  the  authority  to  halt,  by  order, 
certain  withdrawals  of  capital  on  a  temporary  basis 
in  emergency  situations.  The  amendments  reflect 
the  Commission's  growing  concern  about  the  effect 
that  related  entities  can  have  on  the  viability  of  a 
broker-dealer. 


itself;  the  financial  condition  or  the 
activities  of  holding  companies, 
affiliates,  or  subsidiaries  are  not  taken 
into  account.  Other  recordkeeping  and 
reporting  rules  enable  the  Commission 
to  obtain  records  relating  to  the 
financial  viability  of  the  registered 
broker-dealer.  Rule  17a-5  under  the 
Exchange  Act,  17  CFR  240.17a-5, 
requires  registered  broker-dealers  to  file 
with  the  Commission  and  the  broker- 
dealer's  designated  examining  authority 
various  reports  concerning  the  financial 
and  operational  condition  of  the  broker- 
dealer.' 

Rules  17a-3  and  17a-4  under  the 
Exchange  Act  (17  CFR  240.17a-3  and  17 
240.17a-4],  provide  for  record 
maintenance  and  preservation.  Rule  17a- 
3  specifies  which  records  broker-dealers 
must  preserve  and  maintain.  Rule  17a-4 
specifies,  among  other  things,  that  the 
records  and  other  information  required 
to  be  kept  pursuant  to  Rule  17a-3  must 
be  maintained  in  a  readily  accessible 
place.  Rule  17a-4  also  specifies  the  time 
periods  that  broker-dealers  must 
preserve  the  records  required  by  it  and 
by  Rule  17a-3. 

Overall,  the  Commission's  financial 
responsibility  and  reporting  rules  have 
successfully  provided  a  regulatory 
framework  for  the  protection  of 
customers  and  creditors  of  registered 
broker-dealers.  However,  while  these 
rules  call  for  detailed  financial  and 
operational  information  of  the  registered 
broker-dealer,  they  do  not  require  the 
broker-dealer  to  maintain  and  preserve 
records  with  respect  to  the  activities  of 
its  holding  company  or  affiliated  parties. 
Although  the  rules  provide  a  sound 
regulatory  structure,  they  do  not 
completely  shelter  the  broker-dealer 
from  the  failures  of  affiliated  entities. 
Broker-dealers  are  affected  by  the 
financial  difficulties  of  affiliated  entities 
both  directly,  by  the  withdrawal  of 
capital  to  meet  the  obligations  of 
affiliates,  and  indirectly,  by  the  effect 
such  difficulties  can  have  on  the  broker- 
dealers'  ability  to  obtain  financing. 

This  impact  on  a  broker-dealer  can  be 
exacerbated  in  times  of  market  stress. 
Access  to  information  concerning  the 
activities  of  associated  persons  of 
broker-dealers  is  particularly  pertinent 
during  periods  of  steep  market  decline 
and  volatility.  For  instance,  the 
Commission  was  particularly  concerned 
about  the  liquidity  and  funding  of 
broker-dealers  during  both  the  October 
1987  market  break  and  the  market 
turbulence  of  October  1989.  Those 
incidents  demonstrated  that  plunging 


*  These  reports  are  filed  on  the  Financial  and 
Operational  Combined  Uniform  Single  Report 
(commonly  known  a*  the  FOCUS  report). 


stock  prices  may  generate  an 
environment  of  uncertainty  that  will 
impact  the  financial  operation  of  broker- 
dealers.  An  abrupt  decline  in  the  market 
can  increase  the  credit  risk  involved  in 
lending  to  broker-dealers  holding  large 
inventories  of  equity  relative  to  their 
capital,  lenders  may  thus  become 
reluctant  to  continue  extending  credit.  In 
addition,  some  broker-dealers  may 
experience  temporary  difficulties  in 
marketing  instruments  the  proceeds  of 
which  are  needed  to  satisfy  the  financial 
obligations  [e.g..  bridge  loans)  of  their 
chents.  Events  such  as  these  could  lead 
to  a  funding  or  liquidity  problem  for  the 
holding  company  parent  of  a  broker- 
dealer,  which  may  be  forced  to  look  to 
the  net  capital  of  the  broker-dealer  as  a 
means  of  funding  the  parent's  business. 

Likewise,  regulatory  concerns  about 
the  financial  condition  of  broker-dealers 
can  arise  at  times  other  than  periods  of 
market  decline.  For  example,  the 
activities  carried  out  by  the  affiliates  of 
a  broker-dealer  are,  in  the  aggregate, 
generally  more  highly  leveraged  and 
riskier  than  permitted  by  the  net  capital 
rule.  If  a  highly  leveraged  holding 
company  or  other  affiliate  encounters 
financial  difficulties,  its  financial 
distress  may  extend  to  the  registered 
firm.  Financial  problems  at  the  holding 
company  level  or  In  a  significant 
affiliate  or  subsidiary  could  impact  the 
ability  of  the  broker-dealer  to  obtain 
short-term  financing  to  meet  its 
operating  and  settlement  obligations. 

Short-term-financings,  particularly 
through  the  commercial  paper  market 
and  repurchase  agreements,  are 
common  financing  devices  for  broker- 
dealers.  If  the  holding  company  complex 
faced  a  financial  predicament  a  creditor 
or  contra  party  might  force  the  broker- 
dealer  to  provide  additional  securities 
as  margin  for  its  repurchase  agreements. 
Even  a  small  increase  in  required 
margin  levels  could  force  the  broker- 
dealer  to  liquidate  its  repurchase 
agreements  and  might  drastically  reduce 
the  firm's  short-term  financing  ability. 
Similarly,  banks  may  withdraw  lines  of 
credit  or  restrict  lending  arrangements 
with  broker-dealers  because  the  fiscal 
health  of  a  related  entity  has 
deteriorated.  Accordingly,  the  ability  of 
a  broker-dealer  to  continue  operations  if 
a  major  affiliate  ceased  operations  or 
met  with  financial  difficulties  could  be 
severely  impaired.  Furthermore,  the 
abrupt  liquidation  of  transactions  by  a 
large  broker-dealer  could  seriously 
affect  other  market  participants  as  well 
as  disturb  the  markets  themselves. 

These  concerns  are  illustrated  by  the 
bankruptcy  of  Drexel  Bumham  Lambert 
Group,  Inc.  ("Drexel"],  the  holding 
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company  parent  uf  Drexel  Bumham 
Lambert.  Ina  ("Da."),  a  registered 
broker-dealer.  In  t&is  case.  Drexel  had 
over  $1  billion  in  cpmmercial  paper  and 
other  unsecured  sHort-tenn  borrowings 
outstanding.  As  a  tesuit  of  significant 
losses  and  a  downgrade  in  the  rating  of 
its  commercial  pader,  Orexd  found  it 
increasingly  difHc^t  to  renew  its  short- 
term  borrowings.  Drexel  was  then 
forced  to  turn  to  the  only  liquid  soiirces 
of  capital  in  its  assets — the  excess  net 
capital  of  DBL  and!  that  of  an  affiliated 
government  sectihbes  dealer. 

In  a  period  of  approximately  three 
weeks,  and  without  the  knowledge  of 
the  Commission  on  the  New  York  Stock 
Exchange,  Inc.  ("NIYSE"),  approximately 
S220  million  of  thejexcess  capital  was 
transferred  from  tUe  broker-dealer  to  the 
holding  company  iii  the  form  of  short- 
term  loans.  When  the  Commission 

pe  situation.  Drexel  or 
bre  than  $400  million 
ities  maturing  in  two 
weeks  and  an  additional  $330  million 
maturing  the  next  month. 

Ultimately,  the  Commission  and  the 
NYSE  intervened  ^nd  prohibited  further 
withdrawals  of  capital  from  the 
registered  broker-qealer.  Nonetheless, 
after  the  bankruptay  Hling  by  its  parent 
Drexel.  DBL  was  farced  to  declare 
bankruptcy  and  liquidate  its  assets.  This 
istrated  that  the 
timate  survival  of  a 
be  linked  to  that  of  its 
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became  aware  of  I 
its  a^iliates  had  i 
in  short-term  liabil 


case  clearly  democ 
viability  and  the  ul 
broker-dealer  can  I 
associated  person^ 


I  (the  "Reform  Act") 
and  other  factors.* 
designed  to 
am  of  regulatory 
securities  markets 


C.  The  Market  Remrm  Act 

Recently,  Congress  passed  the  Market 
Reform  Act  of  1£ 
in  response  to  thea 
The  Reform  Act  is  I 
strengthen  the  sysl 
oversight  over  the  I 
and  improve  the  Cbmmission's 
regulatory  supervii  ion  over  broker- 
dealers.  Section  4  i  if  the  Reform  Act 
entitled  "Risk  As»  tssment  for  Holding 
Company  Systems  '  added  section  17(h) 
of  the  Exchange  A  :t* 

Section  17(h]  prtvides  the 
Commission  with  i  pecific  authority  to 
obtain  informatior  regarding  certain 
activities  of  brokei  -dealer  affiliates,  but 
does  not  provide  t:  le  Commission  with 
any  new  authority  to  regulate  the 


*  The  Commission  be  ieves  tkat  the  amendments 
regartiiiig  capital  withdi  Bwals  will  enable  it  to 
monitor  diversions  of  capita]  within  a  multi-layered 
holding  company  structure  and  to  anticipate  and 
respond  to  similar  scentrios.  For  a  more  detailed 
description  of  the  Drextf  scenario,  see  Secuiitiea 
Exchange  Act  Release  No.  28347.  (AugMSt  IS.  MMW): 
55  FR  34027.  (August  21j  1990). 

*  Pub.  L  No.  l(n-«2. 104  Stat.  963  (1990).  The 
Kefortn  Act  also  addres  les  other  change*  in  the 
nattoo's  securitiea  mari^. 

"  15  U.S.a  7to(h). 


activities  of  those  affiliates.  New 
Section  17(h)  augments  the 
Commission's  broad  authority  with 
respect  to  matters  relating  to  the 
financial  responsibility  of  broker- 
dealers  and  builds  on  the  Commission's 
statutory  authority  to  adopt 
recordkeeping  and  reporting 
requiremoits  for  broker-dealers  under 
section  17(a)  of  the  Exchange  Act. 

Section  17(h)  requires  broker-dealers 
to  maintain  and  preserve  such  risk 
assessment  information  as  the 
Commission  by  rule  prescribes  with 
respect  to  those  associated  persons  of 
the  broker-dealer  whose  "business 
activities  are  reasonably  likely  to  have  a 
material  impact  on  the  financial  and 
operational  condition"  of  the  broker- 
dealer,  including  the  broker-dealer's 
"net  capital  its  liquidity,  or  its  ability  to 
finance  its  operations".'  The  statute 
provides  that  the  records  should  concern 
the  broker-dealer's  "policies, 
procedures,  or  systems  for  monitoring 
and  controlling  financial  and 
operational  risks  to  it  resulting  from  the 
activities"  of  its  material  associated 
persons  and  should  "describe,  in  the 
aggregate,  each  of  the  financial  and 
securities  activities  conducted  by,  and 
the  customary  sources  of  capital  and 
funding"  of  associated  persons  whose 
business  activities  are  reasonably  likely 
to  have  a  material  impact  on  the  broker- 
dealer".*  In  addition,  the  Reform  Act 
authorizes  the  Commission  to  require 
broker-dealers  to  file,  no  more 
frequently  than  quarterly,  summary 
reports  of  the  information  and  records 
maintained  pursuant  to  the  risk 
assessment  rules.* 

The  Reform  Act  does  not  contain  a 
definition  of  the  term  "financial  and 
securities  activities";  however,  the 
legislative  history  of  the  bill  illustrates 
the  types  of  activities  that  are  intended 
to  be  included  in  this  term.***  The  list 
encompasses  activities  generally 
understood  to  be  engaged  in  by  entities 
active  in  the  financial  markets. 
However,  several  activities,  such  as 
manufactiuing,  consumer  lending  and 
certain  insurance  activities  are  excluded 
and  are  beyond  the  scope  of  the  risk 
assessment  rules. 

Section  17(h)  of  the  Act  also 
empowers  the  Conmiission  to  obtain 
more  detailed  reports  (sometimes 
referred  to  as  "call  reports")  during 
periods  of  market  stress  or  when 
information  contained  in  the  quarterly 
reports  or  other  information  leads  the 


'  See  acction  17(1iHl)  ofthe  Ad 
•/rf. 
»!d. 

><>  See  HJt  Rep.  No.  3«57.  lOlst  Goe%^  2d  Sess, 
34  (1990)  (hereiiwAer  the  m  Rep."). 
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Commission  to  conclude  that 
supplemental  information  is  necessary. 

The  risk  assessment  provisions 
provide  the  Commission  with  broad 
authority,  either  by  rule  or  by  order,  to 
exempt  persons  or  classes  of  persons 
from  the  recordkeeping  or  reporting 
requirements.  The  Commission  may 
grant  conditional  permanent  or 
temporary  exemptions.  The  statute 
directs  the  Commission  to  consider  a 
number  of  factors  in  granting 
exemptions  which  are  discussed  in 
greater  detail  below. 

The  statute  provides  that 
notwithstanding  any  other  provision  of 
law,  the  Commission  may  not  be 
compelled  to  disclose  any  information 
required  to  be  reported  by  a  broker- 
dealer  pursuant  to  the  risk  assessment 
rules  or  supplied  to  the  Commission  by 
any  domestic  or  foreign  regulatory 
agency."  The  statute  expressly  exempts 
risk  assessment  information  from 
disclosure  to  the  public  under  the 
Freedom  of  Information  Act  However. 
the  Commission  is  not  authorized  by  the 
statute  to  withhold  risk  assessment 
information  from  Congress,  or  from 
complying  with  a  request  for 
information  from  any  other  Federal 
agency  or  department  requesting  the 
information  for  purposes  within  the 
scope  of  such  agency  or  department's 
jurisdiction,  or  from  complying  with  an 
order  of  a  court  of  the  United  States  in 
an  action  brought  by  the  United  States 
or  the  Commission. 

II.  Proposed  Risk  Assessment  Rules 

The  Commission  preliminarily 
believes  it  would  be  appropriate  to 
propose  for  public  comment  two 
temporary  risk  assessment  rules.  The 
first  is  a  recordkeeping  rule  which 
would  describe  the  records  and  other 
information  that  broker-dealers  would 
be  required  to  preserve  and  maintain. 
The  provisions  of  proposed  Rule  17b-lT 
apply  to  all  registered  broker-dealers 
and  to  all  municipal  securities  dealers 
for  which  the  Commission  is  the 
appropriate  regulatory  agency. 

The  second  would  be  a  reporting  rule, 
and  together  with  the  proposed  Form 
17-Ii  would  set  forth  the  reporting 
requirements  for  broker-dealers.  Under 
proposed  Rule  17h-2T,  broker-dealers 
would  be  required  to  file  quarterly 
reports  summarizing  the  information, 
records,  and  any  other  material 
compiled  pursuant  to  proposed  Rule 
17h-lT.  Rules  17h-lT  and  17h-2T  are 
being  proposed  on  a  temporary  basis  to 
initiate  the  risk  assessment  program  as 
soon  as  practicable.  The  Commission 


>  >  See  section  17(h)(5)  of  the  Act 
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expects  that  final  rules  will  be  proposed 
and  adopted  after  the  staff  has  gained 
some  experience  with  the  information 
obtained  pursuant  to  the  temporary 
rules. 

A.  Reporting  and  Recordkeeping 
Requirements 

Proposed  Rule  17h-lT  would  require 
broker-dealers  to  maintain  and  preserve 
two  general  categories  of  information 
concerning  each  Material  Associated 
Person  of  the  broker-dealer.**  The  first 
concerns  the  holding  company 
organization  and  risk  management 
poUcies.  The  second  concerns  the 
flnancial  condition  of  the  enterprise  and 
includes  information  such  as 
consolidating  and  consolidated  fmancial 
statements.  The  records  and  information 
required  to  be  maintained  and  preserved 
pursuant  to  proposed  Rule  17h-lT  will 
be  subject  to  routine  inspection  by  the 
Commission.  Pursuant  to  proposed  Rule 
17h-2T,  the  reporting  rule,  broker- 
dealers  will  be  required  to  file  quarterly 
summaries  of  the  information 
maintained  pursuant  to  Rule  17h-lT  on 
proposed  Form  17-H.  The  following 
general  categories  of  information  will  be 
required. 

1.  Organization,  Policies  and  Risk 
Management  Procedures 

(a)  Organizational  Chart.  Paragraph 
(a)(l){i)  of  proposed  Rule  17h-lT  would 
require  a  broker-dealer  to  maintain  an 
organizational  chart  of  the  holding 
company  structure.  This  chart  should 
provide  a  bird's  eye  view  of  the  entire 
organization.  Included  in  the 
organizational  chart  would  be  a 
designation  of  which  associated  persons 
are  Material  Associated  Persons, 
together  with  a  statement  of  the  major 
business  lines  conducted  by  the 
associated  persons.  The  organizational 
chart  would  also  reflect  a  flow  chart  of 
the  organization's  consolidation  process, 
which  the  Commission  understands  is 
normally  prepared  as  a  part  of  the  audit 
procedure.  Proposed  Form  17-H 
specifies  that  the  chart  would  be 
included  in  the  first  risk  assessment 
niing  made  by  the  broker-dealer  and  in 
the  year  end  filing.  Quarterly  updates 
are  required  only  when  a  significant 
change  has  occurred  in  the  information 
on  file  with  the  Commission. 


"The  term  "Material  Astociated  Person"  is 
deRned  in  the  propoied  rule*.  The  recordkeeping 
and  reporting  requirement!  of  the  proposed  risk 
assessment  rules  would  only  extend  to  those 
associated  persons  designated  as  "Material 
Associated  Persons"  by  the  broker-dealer.  The 
guidelines  to  be  used  by  broker-dealers  in 
designating  Material  Associated  Persons  are 
discussed  in  Part  B  of  this  section,  infra. 


(b)  Risk  Management  Policies. 
Paragraphs  (a](l]  (ii)  through  (iv)  of 
proposed  Rule  17h-lT  would  require 
broker-dealers  to  maintain  specific 
types  of  risk  management  policies.  The 
records  required  will  relate  to  the 
broker-dealer's  procedures  or  standards 
for  monitoring  and  controlling  the  risks 
to  it  resulting  from  the  activities  of  the 
Material  Associated  Persons  and  would 
include  policies  regarding  the  broker- 
dealer's  and  each  Material  Associated 
Persons':  (1)  Credit  controls  and 
collateral  procediu^s;  (2]  sources  of 
funding;  and  (3)  trading  risks.  The  types 
of  policies  and  procedures  required  by 
the  risk  assessment  rules  would  pertain 
to  the  financial  and  securities  activities 
of  the  Material  Associated  Persons  only 
insofar  as  such  activities  relate  to,  or 
could  have  an  impact  on,  the  registered 
broker-dealer.  The  Commission  believes 
these  records  will  be  instrumental  in 
attaining  an  understanding  of  the 
internal  risk  management  arrangements 
in  place  in  the  industry.  Broker-dealers 
would  be  required  to  include  copies  of 
these  policies  in  the  first  Form  17-H 
filing  and  update  them  on  a  quarterly 
basis  only  if  a  material  change  has 
occurred  in  the  information  on  file  with 
the  Commission. 

(c)  Material  Legal  Pmceedings, 
Paragraph  (a)(l)(v)  would  require 
broker-dealers  to  keep  records  that 
describe  all  material  pending  legal  or 
arbitration  proceedings  that  are  required 
to  be  disclosed  under  generally  accepted 
accounting  principles  to  which  any 
Material  Associated  Person  is  a  party, 
or  of  which  any  of  its  property  is  the 
subject.  This  information  should  be  kept 
in  generally  the  same  form  and  content 
required  by  Item  103  of  Regulation  S-K. 
This  information  would  be  filed  with  the 
Commission  in  the  broker-dealer's  first 
Form  17-H;  updates  would  be  required 
only  where  a  material  change  in  the 
information  on  file  with  the  Commission 
has  occurred. 

(d)  Capital  Adequacy  Information. 
Paragraph  (a](l)(vi)  would  require 
broker-dealers  to  maintain  capital 
adequacy  information  concerning  each 
Material  Associated  Person.  This  item 
would  require  records  to  be  maintained 
concerning:  (1)  Information  relating  to 
total  equity  and  regulatory  capital 
relative  to  assets;  (2)  a  brief  narrative 
discussion  by  management  concerning 
the  liquidity  of  assets;  and  (3) 
information  about  the  sources  of  and 
plans  for  raising  outside  capital.  Broker- 
dealers  would  be  required  to  file  these 
policies  with  the  Commission  on  an 
annual  basis. 

The  Commission  preliminarily 
believes  that  many  broker-dealers  and 


their  affiliates  generally  create  the 
records  embodying  the  types  of  policies, 
procedures,  and  standards  required  by 
the  risk  assessment  rules  for  rating 
agency,  internal  or  other  uses. 
Moreover,  the  Commission  wishes, 
wherever  possible,  to  allow  broker- 
dealers  to  use  information  that  is 
pubhcly  available  or  has  been  created 
for  other  use.  Therefore,  the  Commission 
requests  comment  on  the  potential 
impact  of  these  requirements  as  well  as 
on  what  types  of  records  are  regularly 
maintained  by  broker-dealers  for 
internal  risk  management  purposes. 

2.  Financial  Information 

As  noted  above,  the  second  general 
category  of  risk  assessment  information 
required  by  proposed  Rule  17h-lT 
includes  financial  information  pertinent 
to  assessing  risk  in  the  holding  company 
system.  A  quarterly  summary  of  the 
majority  of  this  information  will  be 
required  to  be  filed  pursuant  to 
proposed  Rule  17h-2T. 

(a)  Financial  Statements. — ^The 
Commission  believes  that  the 
information  contained  in  the  financial 
statements  will  be  one  of  the  most 
important  elements  of  the  risk 
assessment  filing  with  the  Commission. 
The  following  financial  statements,  on  a 
consolidating  and  consolidated  basis, 
would  be  required:  (1)  Balance  sheet;  (2) 
statement  of  income;  (3]  statement  of 
cash  flows;  and  (5)  notes  to  the  financial 
statements.  The  consolidating  and 
consolidated  fmancial  statements 
should  include  the  broker-dealer's 
ultimate  parent  and  all  of  its  associated 
entities  and  depict  the  organization  on  a 
total  entity  basis  to  enable  the  staff  to 
assess  its  overall  Bnancial  condition." 

The  financial  statements  would  be 
required  to  be  prepared  in  the  form  and 
content  specified  by  Regulation  S-X  and 
would  be  prepared  in  accordance  with 
generally  accepted  accounting  principles 
in  the  United  States  ("U.S.  GAAP"). 
With  respect  to  associated  persons  that 
use  a  comprehensive  set  of  accounting 
principles  other  than  U.S.  GAAP,  a 
reconciliation  to  U.S.  GAAP  should  be 
included  in  a  note  to  the  financial 
statements.  The  note  should  indicate  the 
comprehensive  body  of  accounting 
principles  used  to  prepare  the  financial 
statements.  The  reconciliation  of  U.S. 
GAAP  may,  however,  be  limited  to 
income  from  continuing  operations 
before  income  taxes  and  the  equity 
portion  of  the  balance  sheet.  The 


■*  In  case  where  it  would  be  appropriate.  ■    ' 
broker-dealer  could  combine  into  a  single  entry  a 
number  of  immaterial  entities  that  do  not  have 
significant  operating  revenues. 
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reconciliation  should  provide  a 
narrative  description  of  the  items  that 
are  treated  differehtly  by  VS.  GAAP 
and  should  quantify  such  items  if  the 
Material  Associated  Person  is  required 
to  prepare  a  quantitative  comparison  to 
U.S.  GAAP  under  any  applicable  federal 
law. 

The  financial  sti  itements  should  also 
be  accompanied  b  y  the  footnotes 
required  by  GAAI  and  any  other 
information  neces  tary  for  an 
understanding  of  Ire  information  being 
presented  (e.g.,  summary  of  significant 
accounting  policie  i).  However,  the 
Commission  belie'  res  that  the  additional 
footnotes  required  by  Regulation  S-X 
but  not  required  by  GAAP  may  be 
omitted.  j 

Additionally,  the  notes  to  the  Snancial 
statements  requir^  by  GAAP  should  be 
provided  only  for  jhe  consolidated 
financial  information.  Footnote 
disclosure  which  would  substantially 
duplicate  the  disclosure  contained  in  the 
most  recent  annual  consolidated 
fmancial  statements  may  be  omitted 
from  the  quarterly  financial  statements. 

The  quarterly  Baancial  statements 
should  include  information  on  both  a 
quarterly  and  yeai|-to-date  basis. 
'Comparative  fmaitcial  statements 
should  also  be  filed  for  the  quarterly  and 
year-to-date  consolidated  Randal 
information.  For  hirther  instructions, 
broker-dealers  shciuld  refer  to  Form  17- 
H  which  contains  k  comprehensive  set 
of  instructions  to  be  used  by  broker- 
dealers  in  completing  the  fmancial 
statement  requirei  lent. 

(b)  Aggregate  St  curities  and 
Commodities  Posi  ions.  Aggregate 
securities  and  coir  modities  information 
will  be  critical  to  i  nderstanding  the 
investment  and  tr£  ding  activities  of  each 
Material  Associati  id  Person  and  will 
permit  the  staff  to  evaluate  the  degree  of 
risk  undertaken  bj  each  firm.  Paragraph 
(a](2)(iii]  would  in  :lude  the  aggregate 
amount  of  limited  }artnership  interests 
owned  by  each  Material  Associated 
Person.  Aggregate jposition  data,  in  a 
level  of  detail  roughly  comparable  to 
that  required  by  the  FOCUS  reports,  will 
be  required  to  be  |led  quarterly  on  Form 
17-H.  Additional!*,  the  rules  require  a 
separate  listing  of  leach  position  where 
any  single  position  exceeds  a  defined 
Materiality  Threshold.'* 


'*  The  term  "^ateridity  Threshold"  is  defined  in 
the  proposed  rules  to  mean  the  greater  o£:  (A)  SlOO 
million;  or  (B)  10  perceqt  of  the  broker-dealer's 
tentative  net  capital  or  )0  percent  of  the  Material 
Associated  (^rsoo's  ta^ble  net  worth,  whichever 
is  greater. 


The  Commission  requests  comment  on 
the  burdens  imposed  by  a  requirement 
to  compile  aggregate  position  data.  In 
particular,  commentators  should 
address  whether  this  information  is 
currently  maintained,  and  whether  it 
can  be  compiled  within  the  time  frames 
established  by  the  proposed  risk 
assessment  rules.  The  Commission  also 
requests  comment  on  the  impact  the 
aggregate  securities  and  commodities 
requirement  could  have  on  any  "Chinese 
Wall"  protections  put  in  place  by 
broker-dealers  to  alleviate  insider 
trading  concerns. 

(c)  Aggregate  Amounts  of  Interest 
Rate  Swaps  and  Other  Financial 
Instruments  With  Off-Balance  Sheet 
Risk.  Paragraph  (a)(2)(iv)  of  proposed 
Rule  17h-lT  would  require  broker- 
dealers  to  maintain  records  which 
reflect  the  aggregate  notional  amounts 
and  gross  payments  owed  under  interest 
rate  swaps,  currency  exchange  swaps, 
forward  agreements,  commodity  or 
stock  index  swaps  or  other  financial 
instruments  with  off-balance  sheet  risk 
where  the  Material  Associated  Person 
incurs  principal  risk  or  otherwise 
operates  a  trading  book.  For  the 
purposes  of  this  requirement,  the  term 
"financial  instruments  with  off-balance 
sheet  risk"  has  the  meaning  given  in 
Statement  of  Financial  Accounting 
Standards  No.  105.  However,  only 
trading  commitments  would  fail  within 
the  scope  of  this  requirement. 
Commitments  made  in  connection  with 
non-finandal  or  non-securities 
activities,  such  as  where  a  Material 
Associated  Person  enters  into  a 
currency  exchange  agreement  to 
minimize  ciurency  risk  in  long-term 
contract  with  an  overseas  entity  would 
not  be  reported.  Aggregate  quarterly 
summarizes  of  this  information  would 
be  filed  on  Form  17-H,  with  a  separate 
entry  of  each  commitment  where  the 
notional  or  contractual  amount  exceeds 
the  Materiality  Threshold. 

(d)  Bridge  Loans  and  Material 
Unsecured  Extensions  of  Credit 
Historically,  bridge  loans  have  been 
among  the  riskier  activities  conducted 
by  the  associated  persons  of  brokerage 
houses.  Although  the  Commission 
understands  that  the  amount  of  new 
bridge  loan  financing  has  declined 
significantly  or  has  ceased  altogether 
and  is  not  currently  a  major  problem, 
current  exposures  need  to  be  monitored 
on  an  ongoing  basis.  Aggregate  data 
would  be  maintained  and  filed  with  the 
Commission,  with  a  separate  listing  of 
large  exposures. 

(e)  Material  Credit  Extensions 
Between  a  Material  Associated  Person 
and  Other  Associated  Persons  Whether 


or  Not  Designated  Material  Associated 
Persons.  Paragraph  (a)(2){vi)  would 
cover  a  material  loan  by  a  Material 
Associated  Person  to  an  affiliate  outside 
of  the  immediate  or  secondary  holding 
company  structure  which  may  not  be 
designated  a  Material  Associated 
Person.  The  Commission  believes  this 
information  will  help  to  provide  an  early 
warning  function  in  situations  where 
sudden  capital  distributions  presage 
funding  or  other  financial  difficulties  in 
the  holding  company  system. 

(f)  Commercial  Paper  and  Other 
Financing  Information.  Many  broker- 
dealers  rely  on  short-term  financing, 
chiefly  commerdal  paper,  to  fund  their 
daily  operations.  Most  of  the 
commercial  paper  is  issued  by  the 
immediate  holding  company  of  the 
registered  broker-dealer,  and  the 
Commission  believes  that  caieful 
monitoring  of  this  important  funding 
source  will  be  an  integral  component  of^ 
the  risk  assessment  program.  Paragraph 
(a)(2)(vii)  of  proposed  Rule  17h-lT 
would  require  information  regarding  any 
financing  arrangement  where  a  payment 
is  scheduled  to  be  made  by  a  Material 
Assodated  Person  within  one  year. 

(g)  Investments  in  Affiliated 
Companies.  Paragraph  (a)(2)(viii)  of 
proposed  Rule  17h-lT  would  require 
broker-dealers  to  keep  records 
concerning  each  Material  Assodated 
Person's  investments  in  associated 
companies.  This  item  will  be  useful,  in 
conjimction  with  the  financial 
statements,  to  analyze  the  overall 
financial  structure  of  the  reporting 
entities. 

(h)  Material  Mortgage  Loan  and  Real 
Estate  Activities.  The  Commission  is 
particularly  concerned  about  the  impact 
mortgage  loans  and  real  estate 
investments  made  by  Material 
Associated  Persons  could  have  on  the 
broker-dealer.  Therefore,  the 
Commission  expects  the  staff  to  pay 
particular  attention  to  these  activities. 

Included  in  the  recordkeeping  and 
reporting  requirements  would  be 
information  regarding  the  real  estate  or 
mortgage  loan  or  investment  type  (e.g, 
commercial  or  residential],  a  geographic 
distribution  and  breakdown  of  such 
activities  by  year,  and  information 
about  non-performing  and  defaulting 
investments  or  loans.  The  Commission 
stresses  that  here,  as  well  as  throughout 
the  risk  assessment  recordkeeping  and 
reporting  rules,  broker-dealers  are 
encouraged  to  utilize  data  that  has  been 
already  created  for  regulatory  or 
internal  management  use.  Moreover,  the 
Commission  solicits  comment  on  the 
types  of  records  created  for 
management  and  whether  the  proposed 
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rules  will  create  a  significant 
recordkeeping  and  reporting  burden. 

(i)  Material  Lease  Financing 
Activities.  Aggregate  data  concerning 
the  lease  financings  activities  of 
Material  Associated  Persons  will  be 
required.  Certain  broker-dealer  a^iliates 
currently  engage  in  activities  consisting 
of  direct  financing  and  leveraged  leasing 
of  transportation,  data  processing  and 
other  equipment  and  facilities.  Quarterly 
data  would  be  filed  to  the  Commission 
on  Form  17-H. 

The  Commission  requests  comment  on 
the  above  recordkeeping  and  reporting 
requirements.  Specifically,  the 
Commission  requests  comment  from 
broker-dealers  that  are  owned  by 
foreign  entities  or  other  U.S.  regulated 
companies  that  currently  file  financial 
information  with  such  foreign  or  U.S. 
regulatory  agencies.  The  exemptive 
provisions  of  Rules  17h-lT  and  17h-2T 
permit  the  Commission  to  accept,  in 
appropriate  circumstances,  the  Hnancial 
statements  and  other  data  filed  with 
other  regulatory  bodies  for  the  purposes 
of  risk  assessment.  The  Commission 
therefore  requests  comment  on  the  form 
and  content  of  such  financial  data  and 
whether,  and  in  what  circumstances  it 
would  be  appropriate  to  allow  broker- 
dealers  to  file,  without  reformatting, 
aheady  existing  financial  information 
with  the  Commission. 

B.  Scope  of  Risk  Assessment  Rules 

The  statutory  standard  requires 
broker-dealers  to  keep  records  with 
respect  to  those  associated  persons  of 
the  broker-dealer  whose  "business 
activities  are  reasonably  likely  to  have  a 
material  impact  on  the  financial  and 
operational  condition  of  the  broker- 
dealer".  The  term  associated  person  of  a 
broker  or  dealer  is  defined  in  section 
3(a)(18)  of  the  Exchange  Act. »  For  the 
purposes  of  the  risk  assessment  rules, 
the  term  does  not  include  natural 
persons.'* 

The  Reform  Act  does  not  define  which 
associated  persons  would  fall  under  the 
statutory  standard;  however,  the 
legislative  history  accompanying  the 
Reform  Act  suggests  a  flexible  facts  and 
circumstances  approach."  The 


■•  Section  S(a)(lS)  of  the  Bxchuigt  Ad.  18  U.S.C 
78c(a)(14).  defuM*  an  "aMociated  pcnon  of  a  broker 
or  dealer"  ai  "any  partner,  ofTicer,  director,  or 
branch  manager  of  isch  broker  or  dealer  (or  any 
person  occupying  a  almflar  atatua  or  fmtfonaiag 
similar  functions ).  any  ptfaon  dlractiy  or  tnditvctly 
controlling.  controUad  by,  or  uodar  common  controi 
with  such  broker  or  dealer,  or  any  employee  of  such 
broker  or  dealer  *  *  *." 

■•  See  Sectiea  17(bKl)  of  the  Act 

"  See  a  Rep.  27. 


determination  of  which  associated 
persons  are  material  to  the  registered 
broker-dealer  shduld  depend  on  an 
examination  of  the  relevant  facts  and 
circumstances.  In  this  regard,  the 
Commission  does  not  beUeve  it  would 
be  appropriate  to  establish  a  rigid  test 
that  would  apply  to  all  associated 
persons  in  all  circumstances  because  of 
the  many  diverse  holding  company 
structures  that  currently  own  all  or  a 
part  of  registered  broker-dealer.  Rather, 
the  Commission  preliminarily  believes 
that  it  would  be  appropriate,  especially 
in  the  initial  phase  of  the  risk 
assessment  program,  to  leave  the 
determination  of  which  affiliates  would 
have  a  material  impact  up  to  the 
reporting  broker-dealer.  Therefore,  the 
proposed  rules  include  the  concept  of  a 
"Material  Associated  Person."  the 
designation  of  which  would  trigger  the 
risk  assessment  recordkeeping  and 
reporting  obligations. 

In  determining  whether  an  associated 
person  is  a  Material  Associated  Person, 
however,  broker-dealers  must  generally 
consider  the  natiu«  of  the  legal  and 
financial  relationship  between  the 
broker-dealer  and  its  associated  person, 
the  probability  that  the  associated 
person's  activities  may  have  an  adverse 
impact  on  the  firm,  and  the  magnitude  of 
that  impact.  Proposed  Rule  17h-lT 
includes  an  illustrative  list  of  factors 
relevant  to  a  materiality  determination. 
The  following  factors  are  contained  in 
the  proposed  rule. 

The  first  relevant  factor  to  the 
determination  of  materiality  is  the 
nature  and  proximity  of  the  relationship 
between  the  registered  firm  and  an 
associated  person.  The  relationship  may 
depend  on  the  position  a  broker-dealer 
occupies  within  a  holding  company 
hierarchy.  For  example,  some  broker- 
dealer  holding  company  structures 
consist  of  at  least  two  layers.  The  first 
holding  company  level  usually  includes 
the  direct  holding  con^jany  parent  of  the 
broker-dealer  and  a  number  of  related 
financial  services  entities.  The 
Commission  preliminarily  believes  the 
activities  of  these  entities  are 
unquestionably  material  to  the  broker- 
dealer  and  they  should  be  designated 
Material  Associated  Persons.  The  next 
layer  may  consist  of  a  corporate  holding 
company  which  has  a  controlling 
interest  in  the  broker-dealer  holding 
company  and  often  one  or  more  other 
intermediate  holding  companies  that 
engage  in  businesses  independent  of  the 
broker-dealer.  The  reach  of  the 
proposed  rules  will,  in  some  instances, 
extend  farther  than  the  broker-dealer's 
immediate  parent  and  its  affiliates.  For 
example,  other  immediate  holding 


companies  and  the  ultimate  parent 
corporation  may  meet  the  material 
impact  test.  A  potential  bankruptcy 
filing  by  the  ultimate  parent  company 
could  directly  threaten  the  broker- 
dealer's  ability  to  obtain  credit  or  might 
interfere  with  the  broker-dealer's  access 
to  the  clearance  and  settlement  system. 
On  the  other  hand,  there  may  be 
situations  where,  after  an  evaluation  of 
all  the  relevant  circumstances,  it 
appears  that  associated  persons  in  the 
upper  levels  of  the  holding  company 
hierarchy  could  have  only  a  remote 
impact  on  the  financial  and  operational 
condition  of  the  broker-dealer  and  they 
should  not  therefore,  be  designated 
Material  Associated  Persons. 

Another  factor  relevant  to  the 
materiality  analysis  is  the  overall 
funding  needs  of  the  broker-dealer  and 
the  degree,  if  any,  to  which  the  broker- 
dealer  is  financially  dependent  upon  the 
associated  person.  Specifically,  where  a 
broker-dealer  relies  on  the  commercial 
paper  or  other  unsecured  credit  of  the 
holding  company  for  financing,  the 
broker-dealer  would  be  materially 
affected  by  an  acceleration  or  caU  by 
holders  of  such  obligations  because  of 
events  at  the  holding  company  level. 
These  circumstances  would  be 
particularly  troublesome  if  the  broker- 
dealer,  the  holding  company  or  other 
affiliates  lacked  sufficient  liquid  assets 
or  alternative  lines  of  credit  to  replace 
the  unsecured  financing.  These 
conditions  existed  in  the  case  of  Drexel 
and  its  registered  broker-dealer  DBL 

The  degree  to  which  the  broker<iealer 
or  its  customers  rely  on  the  associated 
person  for  operational  services  or 
support  is  also  a  factor.  Merely  offering 
products  or  services  to  the  customers  of 
a  broker-dealer,  such  as  the  insurance 
products  to  brokerage  customers  will,  by 
itself,  not  rise  to  the  level  of  materiahty 
called  for  by  the  proposed  rules. 
However,  if  the  broker-dealer  rehes  on 
the  associated  person  for  significant 
operational  facdities  or  services,  the 
activities  or  financial  troubles  of  the 
associated  person  may  well  have  a 
material  impact  on  the  financial  or 
operational  condition  of  the  brokei^ 
dealer.  Within  this  category  are  those 
associated  persons  who  provide 
financial  services  to  customers  of  the 
broker-dealer,  as  in  the  case  of  an 
interest  rate  swap  or  a  bridge  loan 
arranged  by  an  associated  person  in 
connection  with  underwriting  or  merger 
activities. 

A  foiulh  materiality  factor  is  die  level 
of  risk  present  in  die  activities  of  the 
broker-dealer  or  its  associated  persons. 
For  instance,  some  financial  and 
securities  activities,  such  as  agency 
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securities  transactions  not  involving 
margin  lending  or  miitual  fund 
distributions,  involv^  lower  degress  of 
risk  than  do  merchant  banking 
activities,  commercial  lending,  insurance 
underwritting.  proprietary  trading,  and 


ities.  Consequently, 
lat  engage  in 
I  with  high  degrees 

to  encounter 
I  and  are  therefore 

material  impact  on 
Additionally,  a 


venture  capital  activ 

associated  persons 

activities  associatec 

of  risk  are  more  likel; 

financial  difflcultiesj 

more  likely  to  have  ; 

the  registered  firm. 

relevant  consideration  in  this  category  is 

the  degree  of  leverage  in  the  associated 

entity.  Activities  which  by  themselves 

do  not  entail  a  high  level  of  risk  become 

riskier  when  conduc  ed  with  an 

inordinate  degree  of  leaverage. 

'  Finally,  the  extent  to  which  the 
associated  person  hi  s  the  ability  or  the 
authority  to  cause  a  withdrawal  of 
capital  from  the  brol  er-deaier  is  a 
central  consideration  under  the 
proposed  rules.  Whe  re  the  holding 
company  or  an  affilii  ite  of  a  broker- 
dealer  has  the  abilit]  to  remove  capital 
from  the  firm,  either  n  the  form  of 
dividends,  other  than  routine  dividends 
paid  out  of  a  portion  of  current  operating 
profits,  or  repayment  of  debt  or  loans, 
that  person's  activiti  >s  generally  are 
material  to  the  broker-dealer.  The 
recordkeeping  and  «  porting 
requirements  of  proposed  Rules  17h-lT 
and  17h-2T  would,  in  many  cases,  be 
triggered  with  respec  t  to  any  associated 
person  with  such  aut  lority. 

The  Commission  believes  that  broker- 
dealers  should  make  the  initial 


determination,  basec 


and  circumstances,  of  which  associated 
persons  are  Material  Associated 
Persons.  Once  the  ris  k  assessment 
program  has  commei  iced,  the 
Commission  will  be  ible  to  oversee  and 
evaluate  the  decisiors  made  by  each 
broker-dealer.  The  C  )mmission  believes 


that  this  approach  is 


the  most  workable 


manner  to  provide  gi  idance  to  the 


industry  on  this  issue 
Commission  expects 


stages  of  the  risk  assessment  program 
will  be  characterized  by  a  continuing 
dialogue  between  th«  broker-dealer 
community  and  the  s  aff.  Through  this 
dialogue,  the  staff  wi  1  be  able  to 
identify  which  entitic  s  should  be 
included  in  the  broker-dealer's  risk 
assessment  reports. 

3.  Filing  Requiremenjjs 
Proposed  Rule  17h 


end 


Form  17-H  must  be  fi 
five  days  after  the 
broker-dealer's  fisca 
dealers  may  file  the 
financial  statements 
the  end  of  the  fiscal 


on  overall  facts 


Moreover,  the 
that  the  early 


IT  specifies  that  a 

ed  within  forty- 
of  each  of  the 

quarters.  Broker- 
<  umulative  year-end 

mthin  90  days  of 
]  ear.  In  such  a  case. 


the  information  regarding  aggregate 
securities  and  commodities  positions, 
real  estate,  and  the  other  items  included 
in  Part  II  of  Form  17-H  would  still  have 
to  be  filed  within  45  days  of  the  fiscal 
year  end.  Proposed  Rule  17h-2T  also 
specifies  that  the  material  complied  by 
broker-dealers  must  be  preserved  in 
accordance  with  the  provisions  of  Rule 
17a-4.  For  example,  Rule  17a-4  requires 
that  records  must  be  maintained  in  a 
readily  accessible  place.  Proposed  Rule 
17h-2T  also  requires  broker-dealers  to 
keep  the  information  for  a  period  of  not 
less  than  three  years.  All  information 
filed  to  the  Commission  pursuant  to 
proposed  Rule  17h-2T  will  be  deemed 
confidential. 

The  Commission  notes  that  the 
proposed  rules  contain  a  procedure 
available  to  holding  companies  that 
contain  more  than  one  registered 
broker-dealer.  In  these  instances,  the 
largest  broker-dealer  in  the  organization 
may  apply  to  the  Commission  to  be 
designated  a  "Reporting  Broker  or 
Dealer"  for  the  purposes  of  the  risk 
assessment  rules.  Once  the  Commission 
has  designated  a  particular  broker- 
dealer  the  Reporting  Broker  or  Dealer 
for  the  organization,  only  the  Reporting 
Broker  or  Dealer  would  be  required  to 
file  risk  assessment  information  with  the 
Commission,  and  the  other  registered 
broker-dealers  in  the  enterprise  would 
be  relieved  of  the  filing  burden. 

4.  Exemptions 

The  risk  assessment  provisions  of  the 
Reform  Act  were  designed  to  give  the 
Commission  greater  advance  warning  of 
situations,  such  as  the  Drexel  failure, 
which  could  have  a  significant  impact 
on  the  functioning  of  the  markets  and 
investors  in  general.  The  proposed  risk 
assessment  rules  are  intended  to  give 
the  Commission  access  to  the  types  of 
information  that  will  alert  the  staff  to 
potentially  significant  problems  within  a 
broker-dealer  holding  company.  The 
Commission  preliminarily  believes  that 
the  majority  of  registered  broker-dealers 
that  conduct  a  business  with  the  public 
do  not  pose  the  types  of  risks  the 
Reform  Act  was  designed  to  address.** 
The  Commission  initially  believes  that 
the  risk  assessment  program  should 
include  the  segment  of  the  industry  that 
includes  the  broker-dealers  that  pose  the 
greatest  risks  to  customers  and  to  the 
markets.'" 


■*  According  lo  the  Senate  Report  "It  i« 
anticipated  that  the  SEC  would  seek  lo  exempt  from 
the  recordkeeping  and  reporting  requirements 
broker-dealers  whose  activities  are  de  minimis  in 
nature."  S.  Kept,  at  58. 

"  In  actual  practice,  the  Commission  expects  the 
staff  to  focus  their  efforts  on  the  largest  50  broker^ 
dealers. 


Included  in  the  group  of  brokers  or 
dealers  whose  activities  are  not  likely  to 
pose  a  material  threat  to  the  investing 
public  or  the  marketplace  are  the  many 
limited  purpose  mutual  fund  brokers 
who  are  already  exempt  from  the 
provisions  of  the  customer  protection 
rule.  This  category  would  include  the 
firms  associated  with  insurance 
companies  that  are  registered  with  the 
Commission  as  broker-dealers  in  order 
to  offer  variable  annuity  and  other 
insurance  related  products.  The 
Commission  believes  these  limited 
purpose  firms  are  beyond  the  intended 
scope  of  the  risk  assessment  program 
and  therefore,  proposes  to  exempt  them 
from  the  rules. 

Additionally,  to  limit  the  application 
of  the  rules  to  all  but  the  most 
significant  broker-dealers,  the 
Commission  is  proposing  an  exemption 
for  all  broker-dealers  that  maintain 
capital  including  subordinated  debt  of 
less  than  $5  million  and  who  do  not 
carry  customer  accounts. 

Finally,  any  broker  or  dealer  may,  by 
application,  request  an  individual 
exemption  from  the  rules.  Section  17(h) 
directs  the  Commission  to  consider  a 
number  of  factors  which  have  been 
incorporated  into  the  draft  rules.  These 
include:  The  availability  of  information 
from  another  regulatory  agencjr;  the 
primary  business  of  an  associated 
person;  the  nature  and  extent  of 
domestic  or  foreign  regulation;  the 
nature  and  extent  of  the  broker-dealer's 
securities  activities;  and  the  amount  of 
assets  and  revenues  derived  from  and 
involved  in  United  States  securities 
activities.  For  example,  it  may  be 
appropriate  to  relieve  a  particular 
broker-dealer  or  class  of  broker-dealers 
from  the  specific  provisions  of  proposed 
Rule  17h-lT  where  comparable 
information  is  already  maintained  and 
copies  thereof  are  filed  pursuant  to 
proposed  Rule  17h2T. 

Comment  is  requested  on  the 
proposed  exemptive  provisions,  and 
specifically  whether  they  should  be 
expanded  to  include  other  groups  of 
broker-dealers. 

5.  Special  Provisions  for  Banks  and 
Insurance  Companies 

The  Commission  recognizes  that 
certain  associated  persons  of  broker- 
dealers  are  subject  to  the  supervision  of 
either  a  federal  banking  agency  or  a 
state  insurance  commissioner  or  similar 
official.  To  eliminate  the  need  for  banks 
and  insurance  companies  to  maintain 
two  sets  of  records,  the  Commission  is 
proposing  special  provisions  for  these 
entities. 
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With  respect  to  a  Material  Associated 
Person  that  is  subject  to  the  supervision 
of  a  Federal  banking  agency,  the 
proposed  rules  provide  that  broker- 
dealers  niay  provide  to  the  Commission 
copies  of  the  reports  filed  with  the 
appropriate  banking  regulator.  The 
Commission  notes  that  it  has  the 
authority  to  obtain  more  detailed  call 
reports  from  the  bank  provided  it  first 
consults  the  federal  banking  agency  to 
determine  whether  the  information 
needed  is  available  from  such  agency 
for  other  purposes,  unless  the 
Commission  determines  that  any  delay 
resulting  from  such  consultatran  would 
be  detrimental  to  the  flnancial  well- 
being  of  the  broker-dealer. 

The  Commission  is  proposing  similar 
provisions  for  Material  Associated 
Persons  subject  to  the  supervision  of  a 
state  insurance  commissioner  or  similar 
official.  Under  the  proposed  rules,  a 
Material  Associated  Person  organized 
as  a  mutual  insurance  company  would 
satisfy  the  risk  assessment  rules  if  the 
broker-dealer  provides  to  the 
Commission  copies  of  annual  and 
quarterly  reports  filed  by  the  parent 
insurance  company  with  the  state 
insurance  regulator  of  the  parent's 
domiciliary  state.  Additonally,  mutual 
insurance  companies  would  be  required 
to  maintain  at  the  broker-dealer  copies 
of  the  exhibits  and  the  schedules  to  the 
annual  and  quarterly  reports,  together 
with  copies  of  the  annual  and  quarterly 
reports  prepared  by  other  affiliated 
insurance  companies  in  the  holding 
company  structure.  In  the  case  of  an 
insurance  company  organized  as  a  stock 
company,  the  broker-dealer  would  be 
required  to  provide  copies  of  the  filings 
made  by  each  Material  Associated 
''erson  with  the  Commission  under 
sections  13  or  15  of  the  Act,  together 
with  filings  made  under  the  Investment 
Company  Act  of  1940.  The  broker-dealer 
would  be  required  to  maintain,  but  not 
provide,  copies  of  the  annual  and 
quarterly  reports  filed  by  such  stock 
insurance  companies  with  state 
insurance  regulators.  Additionally, 
where  applicable,  a  brief  reconciliation 
of  the  differences  between  the  statutory 
accounting  method  used  in  the  Annual 
and  Quarterly  Reports  and  GAAP  is 
required. 

III.  Request  for  Comment 

The  Commission  requests  comment  on 
the  proposed  rules  and  form. 
Commentators  are  invited  to  address  the 
scope  of  the  proposed  risk  assessment 
rules  and  the  potential  burdens  imposed 
by  them.  The  Commission  solicits 
comments  fnun  broker-dealers  regarding 
what  types  of  risk  assessment 
information  they  currently  maintain. 


In  addition,  the  Commission  requests 
comment  on  the  approach  and  impact  of 
the  risk  assessment  rules  on  the  broker- 
dealers  that  are  owned  by  foreign 
entities  and  those  broker-dealers  owned 
by  U.S.  entities  whose  associated 
persons  are  regulated  by  U.S.  regulatory 
entities.  These  firms  should  address  the 
recordkeeping  and  reporting 
requirements  imposed  on  their  Material 
Associated  Persons  to  enable  the 
Commission  to  evaluate  whether  the 
information  reported  to  foreign  or 
domestic  regulators  would  be  sufficient 
for  Commission  risk  assessment 
purposes.  Specifically,  the  Commission 
requests  comment  on  the  form  and 
content  of  the  reports  filed  by 
associated  persons  of  broker-dealers 
with  other  domestic  or  foreign  regulators 
(such  as  Japan's  Ministry  of  Finance). 

The  Commission  also  invites  comment 
on  the  exemptive  provisions  of  the 
proposed  Rides.  The  Commission 
particularly  requests  comment  whether 
a  category  of  broker-dealers  other  than 
those  proposed  to  be  exempted  in  the 
rules  should  also  be  included. 

Finally,  the  Commission  f^quests 
comment  on  whether  any  additional 
requirement,  rules  or  amendments  to 
existing  rules  are  appropriate  to  address 
the  concerns  raised  by  the  development 
of  complex  holding  company  structures 
to  which  many  brokers  and  dealers 
belong. 

rv.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepered  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA'T  in  accordance  with  5  U.S.C. 
630  concerning  the  proposed  rules.  The 
analysis  notes  that  the  objective  of  the 
proposed  rules  is  to  enable  the 
Commission  to  obtain  information 
concerning  the  risks  to  registered 
broker-dealers  created  by  the  business 
activities  of  the  broker-dealer's  holding 
company,  afHIiates,  or  subsidiaries. 
Smaller  broker-dealers  will  generally 
not  be  affected  by  the  proposed  rules 
because  the  rules  exempt  from  their 
requirements  certain  smaller  entities.  A 
copy  of  the  IRFA  may  be  obtained  by 
contacting  Roger  G.  Coffin,  Division  of 
Market  Regulation,  Securities  and 
Excha.^ge  Commission,  450  Fifth  Street. 
NW.,  Washington  DC,  20548,  (202)  272- 
2396. 

V.  Statutory  Analysis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections  17 
and  23  thereof.  15  U.SC  78q  and  78w. 
the  Commission  proposes  to  add  a  new 
240.17h-lT  and  240.17h-2T.  to  title  17  of 
the  Code  of  Federal  Regulations  in  the 
manner  set  forth  below. 


List  of  Subjects  in  17  CFR  Parts  240  and 
249 

Reporting  and  recordkeeping 
requirements;  Securities. 

VI.  Text  of  the  Proposed  Rules 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240  is 
amended  by  adding  the  following 
citation: 

Authority:  15  U.S.C.  77c  77d.  77i.  77ttt,  78c 
78d.  76i.  78).  781.  78in.  78n.  78o,  78p,  78>,  78w. 
78x,  79q.  79t.  aOa-29,  aOa-37,  unless  otlierwiae 
noted. 


240.17h-lT  alio  issued  under  15  U.S.C  78q. 

2.  By  adding  §  240.17h-lT  to  read  as 
follows: 


S  240.17h-1T 

Recordkeeping  Re<|ulreiiienls  for 

Associated  Persons  o*  Brokers  and 

Dealers. 

(a)  Requirement  to  maintain  and 
preserve  information.  (1)  Every  broker 
or  dealer  registered  with  the 
Commission  pursuant  to  section  15  of 
the  Act.  and  every  municipal  securities 
dealer  registered  pursuant  to  section  15B 
of  the  Act  for  which  the  Commission  is 
the  appropriate  regulatory  agency, 
unless  exempt  from  the  provisions  of 
this  section  pursuant  to  paragraph  (c)  of 
this  section,  shall  maintain  and  preserve 
the  following  information: 

(i)  An  organizational  chart  which 
includes  the  broker  or  dealer  and  all  its 
associated  persons,  together  with  a  flow 
chart  of  the  organization's  consolidation 
process.  The  organizational  chart  shall 
reflect  all  material  business  lines 
conducted  by  the  broker  or  dealer  and 
the  associated  persons  of  the  broker  or 
dealer.  Included  in  the  organizational 
chart  shall  be  a  designation  of  which 
associated  persons  are  Material 
Associated  Persons; 

(ii)  Written  policies,  procedures,  or 
standards  concerning  the  credit  controls 
and  the  extension  of  credit,  including 
collateral  procedures  of  each  Material 
Associated  Person: 

(iii)  Written  policies,  procedures,  or 
standards  concerning  the  financing  of 
each  Material  Associated  Person, 
including  information  regarding  bank 
loans,  repurchase  agreements,  stock 
loans,  coraiaercial  paper,  medium-tenn 
and  long-term  notes,  subordinated  debt 
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^9,  procedures,  or 
;  the  financing 
I  by  each  Material 
icluding  records 


and  the  issuance  of  Equity  or  preferred 
stock; 

(iv)  Written  polici^ 
standards  concemir 
trading  risks  assume 
Associated  Person. 

regarding  reporting  Jesponsibilities  for 
trading  activities,  pc  licies  relating  to 
restrictions  or  limita  tions  on  trading 
securities  and  finani  ial  instruments  or 
products,  and  a  desc  ription  of  the  types 
of  reviews  conducte  1  to  monitor  existing 
positions,  and  limita  tions  or  restrictions 
on  trading  activities; 

(v)  A  description  (  f  all  material 
pending  legal  or  arb  tration  proceedings 
that  are  required  to  >e  disclosed  under 
generally  accepted  accounting  principles 
to  which  any  Materi  il  Associated 
Person  is  a  party,  or  of  which  any  of  its 
property  is  the  subje  :t;  and 

(vi)  Information  re  ;arding  the  capital 
adequacy  of  each  Mi  iterial  Associated 
Person,  including  a  brief  narrative 
discussion  by  mana;  ement  of  the 
liquidity  of  the  mate  ial  assets,  the 
structure  of  debt  cap  ital,  and  sources  of 
alternative  funding. 

(2)  Every  broker  o  dealer  registered 
with  the  Commissioii  pursuant  to 
section  15  of  the  Act  and  every 
municipal  securities  dealer  registered 
pursuant  to  section  1 5B  of  the  Act  for 
which  the  Commissi  m  is  the 
appropriate  regulator  agency,  unless 
exempt  from  the  pro  /isions  of  paragraph 
(a]  pursuant  to  para|  raph  (c)  of  this 
section,  shall  mainta  in  and  preserve  the 
following  records: 

(i]  Consolidated  and  consolidating 
balance  sheets,  prepired  in  accordance 
with  generally  accep  ted  accounting 
principles,  as  of  the  i  snd  of  the  quarter 
for  the  broker  or  dea  ler  and  each 
Material  Associated  Person.  For  the 
purposes  of  paragrajihs  (a)(2)  (i)  and  (ii) 
of  this  section,  broke  r  or  dealer  shall 
include  its  ultimate  1  olding  company  or 
parent; 

(ii)  Quarterly  cons  slidated  and 
consolidating  incomit  statements  and 
consolidated  cash  flow  statements, 
prepared  in  accordance  with  generally 
accepted  accounting  principles,  for  the 
broker  or  dealer  and  each  Material 
Associated  Person: 

(iii)  The  amount  al  the  end  of  the 
quarter,  and  the  highest  and  lowest 
amounts  during  the  (  uarter,  of  the 
aggregate  securities  ind  commodities 
positions,  together  v\  ith  limited 
partnership  interests  held  by  each 
Material  Associated  Person,  including  a 
separate  listing  of  ea  ch  single  unhedged 
securities  or  commodities  position,  other 
than  U.S.  govemmer  t  and  agency 
securities,  that  exce(  ds  the  Materiality 
Threshold  at  any  tin  e  during  the 
quarter 


(iv)  The  amount  at  the  end  of  the 
quarter,  and  the  highest  and  lowest 
amounts  during  the  quarter,  of  the 
aggregate  notional  or  contractual 
amounts  of,  and  the  gross  payments 
owed  under,  any  interest  rate,  currency, 
commodity  or  stock  index  swaps,  or 
other  similar  fmancial  instruments  with 
off-balance  sheet  risk  (as  deHned  in 
Statement  of  Financial  Accounting 
Standards  No.  105),  where  the  Material 
Associated  Person  incurs  principal  risk 
or  otherwise  operates  a  trading  book, 
not  including  commitments  made  in 
connection  with  non-securities  or  non- 
financial  activities,  with  a  separate 
entry  of  each  commitment  where  the 
notional  or  contractual  amount  exceeds 
the  Materiality  Threshold  at  any  time 
during  the  quarter 

(v)  The  amount  at  the  end  of  the 
quarter,  and  the  highest  and  lowest 
amounts  during  the  quarter,  of  the 
aggregate  amount  of  the  bridge  loans 
and  material  unsecured  extensions  of 
credit  with  an  initial  or  remaining 
maturity  of  less  than  one  year  by  each 
Material  Associated  Person,  together 
with  the  allowance  for  losses  for  such 
transactions,  including  a  specific 
description  of  any  extensions  of  credit 
to  a  single  borrower  exceeding  the 
Materiality  Threshold  at  any  time  during 
the  quarter; 

(vi)  The  amount  at  the  end  of  the 
quarter,  and  the  highest  and  lowest 
amounts  during  the  quarter,  of  the 
aggregate  amount  of  material  extensions 
of  credit,  loans  or  advances,  whether 
secured  or  unsecured,  between  by  each 
Material  Associated  Persons  to  other 
associated  persons  of  the  broker  or 
dealer,  whether  or  not  designated 
Material  Associated  Persons,  including 
a  specific  description  of  any  transaction 
that  exceeds  the  Materiality  Threshold 
at  any  time  during  the  quarter 

(vii)  The  amount  at  the  end  of  the 
quarter,  and  the  highest  and  lowest 
amounts  during  the  quarter,  of  the 
aggregate  amount  of  the  commercial 
paper,  material  unsecured  borrowing, 
other  material  short-term  financings 
scheduled  to  mature  within  one  year, 
and  the  principal  installments  of  long- 
term  or  medium-term  debt  scheduled  to 
mature  within  one  yean 

(viii)  The  amount  at  the  end  of  the 
quarter,  and  the  highest  and  lowest 
amounts  during  the  quarter,  of  the 
aggregate  amount  of  material 
investments  in  equity,  debt  or  any  other 
commitments  to  invest  in  any  affiliated 
companies  by  each  Material  Associated 
Person; 

(ix)  Aggregate  data  relating  to  real 
estate  activities,  including  mortgage 
loans  and  investments  in  real  estate 


conducted  by  each  Material  Associated 
Person,  including: 

(A)  The  Material  Associated  Person's 
lending  and  risk  management  policies 
and  procedures,  including  minimum 
loan-to-appraised  value  ratios; 

(B)  The  types  of  properties  securing 
loans  and  investments  and  the  amounts 
of  loans  and  investments  secured  by 
each  type; 

(C)  The  geographic  distribution,  as  of 
the  end  of  the  quarter,  by  amount  of 
such  loans  or  investments  and  the  year 
such  loans  were  made  (with  all  loans 
made  in  the  previous  five  years  being  a 
single  category); 

(D)  The  Material  Associated  Person's 
policy  for  placing  loans  on  non-accrual 
status; 

(E)  The  aggregate  carrying  value  of 
mortgage  loans  which  are  not  current  as 
to  interest  or  principal,  which  are  in  the 
process  of  foreclosure,  have  been 
restructured,  or  where  a  required 
payment  has  not  been  made  within  60 
days  of  the  date  such  payment  was  due; 

(F)  The  allowance  for  losses  on 
mortgage  loans  and  on  investment  real 
estate  by  category;  and  the  activity  in 
the  allowance  for  losses  account;  and 

(G)  Information  about  risk 
concentration  in  the  investment  real 
estate  and  the  mortgage  loan  portfolio, 
including,  without  limitation, 
information  about  risk  concentration  to 
a  single  borrower,  location  or  property; 
and 

(x)  The  amount  at  the  end  of  the 
quarter  and  the  highest  and  lowest 
amounts  during  the  quarter  of  all 
material  leases  fmancing  activities  of 
each  Material  Associated  Person, 
including  a  description  of  and  a 
breakdown  of  the  types  of  leases 
outstanding,  together  with  the  aggregate 
amounts  of  leases  where  a  required 
payment  has  not  been  made  within  60 
days  of  the  date  such  payment  was  due. 

(3)  The  determination  of  whether  an 
associated  person  of  a  broker  or  dealer 
is  a  Material  Associated  Person  shall 
involve  consideration  of  all  aspects  of 
the  activities  of,  and  the  relationship 
between,  both  entities,  including  without 
limitation,  the  following  factors: 

(i)  The  legal  relationship  between  the 
broker  or  dealer  and  the  associated  - 
person; 

(ii)  The  overall  financing  requirements 
of  the  broker  or  dealer  and  the 
associated  person,  and  the  degree,  if 
any,  to  which  the  broker  or  dealer  and 
the  associated  person  are  financially 
dependent  on  each  other; 

(iii)  The  degree,  if  any.  to  which  the 
broker  or  dealer  or  its  customers  rely  on 
the  associated  person  for  operational 
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support  or  services  in  connection  with 
the  broker's  or  dealer's  business; 

(iv)  The  level  of  risk  present  in  the 
activities  of  the  broker  or  dealer  or  of 
any  of  the  broker's  or  dealer's 
associated  persons;  and 

(v)  The  extent  to  which  the  associated 
person  has  the  authority  or  the  ability  to 
cause  a  withdrawal  of  capital  from  the 
broker  or  dealer. 

(4)  For  the  purposes  of  this  rule,  the 
term  financial  and  securities  activities 
shall  include,  without  limitation, 
principal  and  agency  transactions 
involving  equity  or  debt  securities, 
futures,  forward  transactions,  forward 
and  spot  market  commodity 
transactions,  commercial  paper 
brokering,  purchases  of  financial  assets 
for  securitization  and  subsequent  sale  as 
securities,  merchant  banking  activities, 
bridge  loan  transactions,  insurance 
transactions  (other  than  activities  that 
are  actuarial  determinations  of  mortality 
or  other  risks  or  loss  reserves,  or 
insurance  underwriting  activities 
ensuring  a  distribution  of  policy  holder 
risk),  lending,  activities,  real  estate 
development,  and  taking  principal  risk 
or  otherwise  operating  a  trading  book  in 
connection  with  the  exchange  of  interest 
rate  or  foreign  currency  obligations.  The 
term  financial  and  securities  activities 
shall  not  include  manufacturing, 
construction  (other  than  equity 
investments  or  financing, 
merchandising,  travel  services,  real 
estate  brokerage,  consumer  lending, 
publishing,  or  non-securities  related 
information  processing. 

(5)  The  information,  reports  and 
records  required  by  the  provisions  of 
this  section  shall  be  maintained  and 
preserved  in  accordance  with  the 
provisions  of  Rule  17a-4  (17  CFR 
240.17a-4)  and  shall  be  kept  for  a  period 
of  not  less  than  three  years  in  an  easily 
accessible  place. 

(6)  For  the  purpose  of  this  section  and 
§  240.17h-2T,  the  term  Materiality 
Threshold  shall  mean  the  greater  of: 

(i)  $100  million;  or 

(ii)  10  percent  of  the  broker  or  dealer's 
tentative  net  capital  based  on  the  most 
recently  filed  Form  X-17A-5  or  10 
percent  of  the  Material  Associated 
Person's  tangible  net  worth,  whichever 
is  greater. 

(b)  Special  provisions  with  respect  to 
material  associated  persons  subject  to 
the  supervision  of  a  Federal  banking 
agency  or  an  insurance  commissioner  or 
other  similar  official  or  agency  of  a 
State.  A  broker  or  dealer  shall  be 
deemed  to  be  in  comphance  with  the 
recordkeeping  requirements  of 
paragraph  (a)  of  this  section  with 
respect  to  a  Material  Associated  Person 
if: 


(l)(i)  Such  Material  Associated  Person 
is  subject  to  examination  by,  and  the 
reporting  requirements  of,  a  Federal 
banking  agency;  and 

(ii)  The  broker  or  dealer  maintains  in 
accordance  with  the  provisions  of 
9  240.17h-2T  copies  of  reports  submitted 
by  such  Material  Associated  Person 
with  the  Federal  banking  agency 
pursuant  to  section  5211  of  the  Revised 
Statutes,  section  9  of  the  Federal 
Reserve  Act,  section  7(a)  of  the  Federal 
Deposit  Insurance  Act,  section  10(b)  of 
the  Home  Owners'  Loan  Act,  or  section 
8  of  the  Bank  Holding  Company  Act  of 
1956;  or 

(2](i)  If  such  Material  Associated 
Person  is  subject  to  the  supervision  of 
an  insurance  commissioner  or  other 
similar  official  or  agency  of  a  state;  and 

(ii)  In  the  case  of  a  Material 
Associated  Person  organized  as  a  stock 
company,  the  broker  or  dealer 

(A)  Maintains  in  accordance  with  the 
provisions  of  S  240.17h-2T  copies  of  the 
Annual  and  Quarterly  Statements  with 
Schedules  and  Exhibits  prepared  by  the 
insurance  company  on  forms  prescribed 
by  the  insurance  company's  domiciliary 
state;  and 

(B)  Furnishes  in  accordance  with  the 
provisions  of  S  240.17h-2T  copies  of  the 
filings  made  by  the  insurance  company 
pursuant  to  section  13  or  15  of  the  Act 
and  the  Investment  Company  Act  of 
1940;  or 

(iii)  In  the  case  of  a  Material 
Associated  Person  organized  as  a 
mutual  insurance  company,  the  broker 
or  dealer 

(A)  Maintains  in  accordance  with  the 
provisions  of  §  240.17h-2T  copies  of  the 
Annual  and  Quarterly  Statements  with 
Schedules  and  Exhibits  prepared  by 
insurance  companies  other  than  the 
parent  insurance  company  on  forms 
prescribed  by  such  insurance 
companies'  domiciliary  state;  and 

(B)  Furnishes  in  accordance  with  the 
provisions  of  S  240.17h-2T  copies  of  the 
Annual  and  Quarterly  Statements 
prepared  by  the  parent  insurance 
company  on  forms  prescribed  by  the 
parent  insurance  company's  domiciliary 
state.  The  Armual  Statement  shall 
include:  the  classification  (distribution 
by  state)  section  from  the  schedule  of 
real  estate;  distribution  by  state,  the 
interest  overdue  (more  than  90  days),  in 
process  of  foreclosure,  and  foreclosed 
properties  transferred  to  real  estate 
during  the  year  sections  from  the 
schedule  of  mortgage;  and  the  quality 
and  maturity  distribution  of  all  bonds  at 
statement  values  and  by  major  types  of 
issues  section  from  the  schedule  of 
bonds  and  stocks.  All  other  Schedules 
and  Exhibits  to  such  Annual  and 
Quarterly  Statements  shall  be 


maintained  at  the  broker-dealer  but  not 
filed  with  the  Commission;  and 

(C)  Furnishes  a  reconciliation  of  the 
statutory  financial  statements  contained 
in  the  Armual  and  Quarteriy  Statements 
to  the  consolidated  financial  statements 
required  by  Generally  Accepted 
Accounting  Principles  if  such 
reconciliation  is  provided  to  an 
insurance  commissioner  or  other  similar 
official  or  agency  of  a  state. 

(iv)  If  the  event  an  insurance  company 
organized  as  a  stock  or  mutual  company 
is  not  required  to  prepare  Quarterly 
Statements,  the  broker  or  dealer  must 
maintain  and  preserve  the  records 
required  by  paragraph  (a)  of  this  section 
on  a  quarterly  basis. 

(c)  Exemptions.  (1)  The  Commission 
may,  upon  written  application,  exempt 
from  the  provisions  of  this  section, 
either  unconditionally  or  on  specified 
terms  and  conditions,  any  broker  or 
dealer  which  satisfies  the  Commission 
that  it  is  not  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  subject  the  broker  or  dealer  to  the 
provisions  of  this  section.  In  granting 
exemptions  under  paragraph  (c)(1)  of 
this  section,  the  Commission  shall 
consider,  among  other  factors: 

(i)  Whether  information  of  the  type 
required  to  be  maintained  and  preserved 
by  this  section  is  currently  available 
from  a  supervisory  agency,  a  state 
insurance  commission  or  similar  state 
agency,  the  Commodity  Futures  Trading 
Commission  or  a  foreign  regulatory 
agency  or  body; 

(ii)  The  primary  business  engaged  in 
by  the  associated  person  or  persons  of 
the  broker  or  dealer, 

(iii)  The  nature  and  extent  of  domestic 
or  foreign  regulation  of  the  associated 
person  or  persons  of  the  broker  or 
dealer, 

(iv)  The  nature  and  extent  of  the 
broker  or  dealer's  securities  activities; 
and 

(v)  The  amount  and  proportion,  on  a 
consolidated  basis,  of  assets  of  the 
broker  or  dealer  and  its  associated 
persons,  devoted  to,  and  revenues 
derived  from,  activities  in  the  United 
States  securities  markets. 

(2)  The  provisions  of  this  section  shall 
not  apply  to  any  broker  or  dealer  which 
is  exempt  from  the  provisions  of  Rule 
15c3-3  of  the  Act  pursuant  to  paragraph 
(k)(l)  thereof  and  limits  its  activities  to 
the  purchase,  sale  and  redemption  of 
redeemable  securities  of  registered 
investment  companies  or  of  interests  or 
participations  in  an  insurance  company 
separate  account,  whether  or  not 
registered  as  an  investment  company; 
the  solicitation  of  share  accounts  for 
savings  and  loan  institutions  insured  by 
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an  instrumentality  df  Ihe  United  States; 
and  the  sale  of  secutifies  for  the  account 
of  a  customer  to  obtain  funds  for 
immediate  reinvestiiient  in  redeemable 
seciirities  of  registe^  investment 
companies.  | 

(3)  The  provisions  of  this  section  shall 
not  apply  to  any  brciier  or  dealer  which: 

(i)  Maintains  capital  including  debt 
subordinated  in  acctirdance  with 
appendix  D  of  Rule  IScS-l  of  the  Act  of 
less  than  $5,000,000-.  and 

(ii)  Does  not  hold  funds  or  securities 
for.  or  owe  money  or  securities  to, 
customers  and  does  {not  carry  the 
accounts  of  or  for  cMstomers. 

(iii)  In  calculating  Icapital  for  the 
purposes  of  this  parigraph.  a  broker  or 
dealer  shall  include  the  equity  capital 
and  subordinated  d^bt  of  any  other 
registered  brokers  o^  dealers  that  are 
associated  with  the  broker  or  dealer  and 
are  not  otherwise  e^^empt  from  the 
provisions  of  this  setrtion. 

(4)  The  Commission  may,  upon 
«vritten  application  by  a  Reporting 
Broker  or  Dealer,  exempt  from  the 
provisions  of  this  section,  either 
unconditionally  or  on  specified  terms 
and  conditions,  any  brokers  or  dealers 
associated  with  suck  Reporting  Broker 
or  Dealer.  The  term  ''Reporting  Broker  or 
Dealer"  shall  mean,  in  the  case  of  a 
broker  or  dealer  that  is  associated  with 
other  registered  brokers  or  dealers,  the 
broker  or  dealer  which  maintains  the 
greatest  amount  of  net  capita]  as 
reported  on  its  most  recently  filed  Form 
X-17A-5.  In  grantinfl  exemptions  under 
paragraph  (c)(4]  of  t^s  section,  the 
Commission  shall  consider,  among  other 
factors,  whether  theJrecords  and  other 
information  requirea  to  be  maintained 
pursuant  to  this  section  concerning  the 
Material  Associatec]  Persons  of  the 
broker  or  dealer  associated  with  the 
Reporting  Broker  or  Dealer  will  be 
available  to  the  Commission  pursuant  to 
S  240.17h.-2T  1 

(d)  Confidentiality.  All  information 
obtained  by  the  Commission  pursuant  to 
the  provisions  of  thii  section  from  a 
broker  or  dealer  corjceming  a  Material 
Associated  Person  shall  be  deemed 
confidential  informa(tion  for  the 
purposes  of  sectioni4(b]  of  the  Act 

3.  By  adding  9  24ai7h-2T  to  read  as 
follows:  ' 

SMaiT^ZT    RWc  A$s*Mm«nt  Reporting 
nequlrMiWfils  tor  Brafeeri  and  Dvalers. 

(a)  Reporting  requJrerrwnts  of  risk 
assessment  information  required  to  be 
maintained  by  §  24ai7h-lT.  (1)  Every 
broker  or  dealer  re^stered  with  the 
Commission  pursuant  to  section  15  of 
the  Act.  and  every  municipal  securities 
dealer  registered  pursuant  to  section  15B 
of  the  Act  for  which]  the  Conunission  is 


die  appropriate  regulatory  agency, 
unless  exempt  from  this  section 
pursuant  to  paragraph  (b)  of  this  section, 
shall  file  a  Form  17-H  within  45 
calendar  days  after  die  end  of  each 
fiscal  quarter.  The  Form  17-H  for  the 
fourth  fiscal  quarter  shall  be  field  within 
45  calendar  days  of  the  end  of  the  fiscal 
year,  however,  the  cumulative  year-end 
financial  statements  required  t^ 
S  240.17h-lT  may  be  filed  separately 
within  90  calendar  days  of  the  end  of  the 
fiscal  year. 

(2)  The  reports  required  to  be  filed  by 
paragraph  (a)(1)  of  this  section  shall  be 
considered  filed  when  received  at  the 
Commission's  principal  office  in 
Washingtoa  DC 

(3)  For  the  purposes  of  this  section, 
the  term  Material  Associated  Person 
shall  have  the  meaning  used  in 

§  240.17b-lT. 

(b)  Exemptions.  (1)  The  Conunission 
may,  upon  written  application,  exempt 
from  the  provisions  of  this  section, 
either  unconditionally  or  on  specified 
terms  and  conditions,  any  broker  or 
dealer  that  satisfies  the  Commission 
that  it  is  not  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  subject  the  broker  or  dealer  to  the 
provisions  of  this  section.  In  granting 
exemptions  under  this  paragraph,  the 
Commission  shall  consider,  among  other 
factors: 

(i)  Whether  information  of  the  type 
required  to  be  maintained  and  preserved 
pursuant  to  the  provisions  of  S  240.17h- 
IT  is  currently  available  from  a 
supervisory  agency,  a  state  insurance 
commission  or  similar  state  agency,  the 
Commodity  Futures  Trading 
Commission  or  a  foreign  regidatory 
agency  or  body; 

(ii)  The  primary  business  engaged  in 
by  the  associated  person  or  persons  of 
the  broker  or  dealer, 

(iii)  The  nature  and  extent  of  domestic 
or  foreign  regulation  of  the  associated 
person  or  persons  of  the  broker  or 
dealer 

(iv)  The  nature  and  extent  of  the 
broker  or  dealer's  securities  activities; 
and 

(v)  The  amount  and  proportion,  on  a 
consolidated  basis,  of  assets  of  the 
broker  or  dealer  and  its  associated 
persons  devoted  to,  and  revenues 
derived  from,  activities  in  the  United 
States  securities  markets. 

(2)  The  provisions  of  this  secdon  shall 
not  apply  to  any  broker  or  dealer  tvhich 
is  exempt  from  the  provisions  of 
S  24ai6c3-3  of  the  Act  p\irsuant  to 
paragraph  (k)(l)  thereof  and  limits  its 
activities  to  the  purchase,  sale  and 
redemption  of  redeemable  securities  of 
registered  investment  companies  or  of 
interests  or  participations  in  an 


insurance  company  separate  account, 
whether  or  not  registered  as  an 
investment  company:  the  solicitation  of 
share  accotmts  for  savings  and  loan 
institutions  insured  by  an  ^ 

instrumentality  of  the  United  States;  and 
the  sale  of  securities  for  the  account  of  a 
customer  to  obtain  funds  for  immediate 
reinvestment  in  redeemable  securities 
and  registered  investment  companies. 

(3)  The  provisions  of  this  section  shall 
not  apply  to  any  broker  or  dealer  which: 

(i)  Maintains  capital  including  debt 
subordinated  in  accordance  with 
appendix  D  of  Rule  15c3-l  of  the  Act  of 
less  than  $5,000,000;  and 

(ii)  Does  not  hold  funds  or  securities 
for,  or  owe  money  or  secttrities  to, 
costomers  and  does  not  carry  the 
accoimts  of  or  for  customers. 

(iii)  In  calculating  capital  and 
subordinated  debt  for  the  purposes  of 
paragraph  (b)  of  diis  section,  a  broker  or 
dealer  shall  include  the  equity  capital 
and  subordinated  debt  of  any  other 
registered  brokers  or  dealers  that  are 
associated  with  the  broker  or  dealer  and 
are  not  otherwise  exempt  from  the 
provisions  of  this  section. 

(4)  The  Commission  may,  upon 
written  application  by  a  Reporting 
Broker  or  Dealer,  exempt  from  the 
provisions  of  this  section,  either 
unconditionally  or  on  specified  terms 
and  conditions,  any  brokers  or  dealers 
associated  with  the  Reporting  Broker  or 
Dealer.  The  term  "Reporting  Broker  or 
Dealer"  shall  mean,  in  the  case  of  a 
broker  or  dealer  that  is  associated  with 
other  registered  brokers  or  dealers,  the 
broker  or  dealer  which  maintains  the 
greatest  amount  of  net  capital  as 
reported  on  its  most  recenUy  filed  Form 
X-17A-5.  In  granting  exemptions  under 
paragraph  (b)(4)  of  this  section,  the 
Commission  shall  consider,  among  other 
factors,  whether  the  records  and  other 
information  required  to  be  maintained 
pursuant  to  S  240.17h-lT  concerning  the 
Material  Associated  Persons  of  the 
broker  or  dealer  associated  with  the 
Reporting  Broker  or  Dealer  will  be 
available  to  the  Commission  pursuant  to 
the  provisions  of  this  section. 

(c)  SpeciaJ  provisions  with  respect  to 
material  associated  persons  subject  to 
the  supervision  of  a  Federal  banking 
agency  or  an  insurance  commissioner  or 
other  similar  official  or  agency  of  a 
Stats.  A  broker  or  dealer  shall  be 
deemed  to  be  in  OMnpUance  with  the 
reporting  requirements  of  paragraph  (a) 
of  this  section  with  respect  to  a  Material 
Associated  Person  if: 

(l)(i)  Such  Material  Associated  Person 
is  subject  to  examination  by  and  the 
reporting  requirements  of  a  Federal 
banking  agency;  and 
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(ii)  The  broker  or  dealer  furnishes  in 
accordance  with  paragraph  (b)  of  this 
section  copies  of  reports  filed  by  the 
Material  Associated  Person  with  the 
Federal  banking  agency  pursuant  to 
section  5211  of  the  Revised  Statutes, 
section  9  of  the  Federal  Reserve  A**!, 
section  7(a)  of  the  Federal  Deposit 
Insurance  Act,  section  10(b]  of  the  Home 
Owners'  Loan  Act,  or  section  8  of  the 
Bank  Holding  Company  Act  of  1956;  or 

(2](i)  If  the  Material  Associated 
Person  is  subject  to  the  supervision  of 
an  insurance  commissioner  or  other 
similar  offlcial  agency  of  a  state;  and 

(ii)  In  the  case  of  a  Material 
Associated  Person  organized  as  a  stock 
company,  the  broker  or  dealer 

(A)  Maintains  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
Annual  and  Quarterly  Statements  with 
Schedules  and  Exhibits  prepared  by  the 
insurance  company  on  forms  prescribed 
by  the  insurance  company's  domiciliary 
state;  and     - 

(B)  Furnishes  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
filings  made  by  the  insurance  company 
pursuant  to  sections  13  or  15  of  the  Act 
and  the  Investment  Company  Act  of 
1940;  or 

(iii)  In  the  case  of  a  Material 
Associated  Person  organized  as  a 
mutual  insurance  company,  the  broker 
or  dealer 

(A)  Maintains  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
Annual  and  Quarterly  Statements  with 
Schedules  and  Exhibits  prepared  by 
insurance  companies  other  than  the 
parent  insurance  company  on  forms 
prescribed  by  such  insurance 
companies'  domiciliary  state;  and 

(B)  Furnishes  in  accordance  with  the 
provisions  of  this  section  copies  of  the 
Annual  and  Quarterly  Statements 
prepared  by  the  parent  insurance 
company  on  forms  prescribed  by  the 
parent  insurance  company's  domiciliary 
state.  The  Annual  Statement  shall 
include:  The  classification  (distribution 
by  state)  section  from  the  schedule  of 
real  estate;  distribution  by  state,  the 
interest  overdue  (more  than  three 
months),  in  process  of  foreclosure,  and 
foreclosed  properties  transferred  to  real 
estate  during  the  year  sections  from  the 
schedule  of  mortgages;  and  the  quality 
and  maturity  distribution  of  all  bonds  at 
statement  values  and  by  major  types  of 
issues  section  from  the  schedule  of 
bonds  and  stocks.  All  other  Schedules 
and  Exhibits  to  such  Annual  and 
Quarterly  Statements  shall  be 
maintained  at  the  broker-dealer  but  not 
furnished  to  the  Commission;  and 

(C)  Furnishes  in  accordance  with  the 
provisions  of  this  section  a 
reconciliation  of  the  statutory  financial 


statements  contained  in  the  Aimual  and 
Quarterly  Statements  to  the 
consolidated  financial  statements 
required  by  GAAP  if  such  reconciliation 
is  provided  to  an  insurance 
commissioner  or  other  similar  official  or 
agency  of  a  state. 

.  (iv)  In  the  event  an  insurance 
company  organized  as  a  stock  or  mutual 
company  is  not  required  to  prepare 
Quarterly  Statements,  the  broker  or 
dealer  must  file  with  the  Commission  a 
Form  17-H  in  accordance  with  the 
provisions  of  this  section  on  a  quarterly 
basis. 

(3)  No  broker  or  dealer  shall  be 
required  to  furnish  to  the  Commission 
any  examination  report  of  any  Federal 
banking  agency  or  any  supervisory 
recommendations  or  analyses  contained 
therein  with  respect  to  a  Material 
Associated  Person  that  is  subject  to  the 
regulation  of  a  Federal  banking  agency. 

(4)  The  furnishing  of  any  information 
or  documents  by  a  broker  or  dealer 
pursuant  to  this  section  shall  not 
constitute  an  admission  for  any  purpose 
that  a  Material  Associated  Person  is 
otherwise  subject  to  the  Act.  Any 
documents  or  information  furnished  to 
the  Commission  by  a  broker  or  dealer 
pursuant  to  this  rule  shall  not  be  deemed 
to  be  "filed"  for  the  purposes  of  the 
liabilities  set  forth  in  section  18  of  the 
Act. 

(d)  Confidentiality.  All  information 
obtained  by  the  Commission  pursuant  to 
the  provisions  of  this  section  from  a 
broker  or  dealer  concerning  a  Material 
Associated  Person  shall  be  deemed 
confidential  information  for  the 
purposes  of  section  24(b)  of  the  Act. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4.  The  authority  citation  for  part  249 
continues  toread as  follows: 

Authority:  IS  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 

5.  By  adding  §  249.328T  to  read  as 
follows: 

§  249.326?    Form  17-H.  Risk  Assessment 
Report  for  Brokers  and  Dealers  pursuant  to 
section  17(h)  of  ttie  Securities  Exdiange 
Act  of  1934  and  rules  thereunder. 

This  form  shall  be  used  by  brokers 
and  dealers  in  reporting  information  to 
the  Commission  concerning  certain  of 
their  associated  persons  pursuant  to 
section  17(h)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  §  78q(h))  and 
Rules  17h-lT  and  17h-2T  thereunder 
(§S  240.17h-lT  and  240.17h-2T  of  this 
chapter). 

Note:  Appendix  A  will  not  appear  in 
the  Code  of  Federal  Regulations. 


Appendix  A 

Securities  and  Exchange  Commission. 
Washington.  DC  20549 

Form  17-H  Risk  Assessment  Report  for 
Brokers  and  Dealers 

Parti 

Risk  Assessment  Reporting 
Requirements  for  Brokers  and  Dealers 

Report  at  the  close  of  business  as  of 
the  last  day  of  the  fiscal  quarter. 

This  report  is  to  be  filed  within  45 
calendar  days  of  the  end  of  each  fiscal 
quarter  by  brokers  and  dealers 
concerning  each  Material  Associated 
Person  (as  defined  in  Temporary  Rules 
17h-lT  and  17h-2T).  The  report  for  the 
fourth  fiscal  quarter  shall  be  filed  within 
45  calendar  days  of  the  end  of  the  fiscal 
year  but  the  cumulative  year  end 
financial  statements  may  be  filed 
separately  within  90  days  of  the  end  of 
the  fiscal  year. 

In  the  event  a  broker  or  dealer  is 
associated  with  one  or  more  other 
registered  broker  or  dealers,  each  broker 
or  dealer  is  required  to  file  a  separate 
Form  17-H.  The  Commission,  however, 
may  exempt  from  the  filing  requirements 
all  brokers  or  dealers  associated  with  a 
broker  or  dealer  that  has  been 
designated  a  "Reporting  Broker  or 
Dealer."  The  term  "Reporting  Broker  or 
Dealer"  shall  have  the  meaning  set  forth 
in  Rules  17h-lT  and  17h-2T.  A  broker  or 
dealer  seeking  designation  as  a 
Reporting  Broker  or  Dealer  must  apply 
to  the  Commission  for  an  exemption 
pursuant  to  paragraph  (b)(5)  of  Rule 
17h-2T.  Pending  such  designation,  each 
broker  or  dealer  associated  with  the 
broker  or  dealer  requesting  such 
designation  is  required  to  file  a  separate 
Form  17-H. 

Name  of  Reporting  Broker-Dealer 

SEC  File  No. 

Name  of  Associated  Broker-Dealer  not  Filing 
(If  applicable) 

Address  of  Principal  Place  of  Business 

Firm  I.D.  No. 

For  Period  Beginning  (MM/DD/YY) 


And  Ending  (MM/DD/YY) 

Name  and  Telephone  Number  of  Person 
to  Contact  in  Regard  to  This  Report 

Name(8)  of  Material  Associated  Persons 
Contained  in  This  Report: 
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Attention 

Intentional  misstatitments  or 
omissions  of  facts  coi  istitute  Federal 
Criminal  Violations.  I  ;ee  18  U.S.C.  1001 
and  15  U.S.C.  78fr(a). 

Intentional  misstatitments  or 
omissions  of  facts  ms  y  also  result  in 
civil  fines  and  other  s  anctions  pursuant 
to  section  20  of  the  S<  curities  Exchange 
Act  of  1934. 

The  person  signing  this  report 
represents  hereby  the  t  all  information 
contained  in  this  Fonti  is  true,  correct 
and  complete.  It  is  understood  that  all 
information  in  this  Farm  is  considered 
an  integral  part  of  this  Form  and  that  the 
submission  of  any  aniendment 
represents  that  all  unamended 
information  remains  true,  correct  and 
complete  as  previously  filed. 

Pursuant  to  the  Sec  jrities  Exchange 
Act  of  1934,  the  undei  signed  has  caused 
this  report  to  be  signc  d  on  its  behalf  in 

the  City  of am  State  of on 

the day  of        .  ^9. 


(Name  of  Broker>Dealer 


(Signature  and  Title  of  Pbrson  Duly 
Aiithohzed  to  Submit  This  Report) 

General  InformatioD  itnd  Instructions 

Note:  In  completing  this  Form,  the 
broker-dealer  shouid^flect  its 
operations  in  the  consolidated  and 
consolidating  financial  statements.  The 
broker-dealer  should  not  include 
information  concerning  its  activities  in 
the  information  required  by  Part  II  of 
this  Form  if  such  information  is  filed 
with  the  Commission  is  part  of  the 
broker-dealer's  Fonn  IC-17A-5  or  Form 
G-405.  The  informatic  n  required  by  Part 
II  of  this  Form  should  be  completed 
separately  for  each  si  ch  Material 
Associated  Person,  e\  en  if  the  financial 
information  containec  in  a  broker- 
dealer's  Form  X-17A-  5  includes 
information  concemir  g  non-broker- 
dealer  associated  per  ions  which  are 
designated  Material  /  ssociated  Persons. 


Chart  Reflecting 
and  the  Broker- 


Item  1.  Organizational 
the  Associated  Persons 
Dealer 

1.  Provide  an  organ  zational  chart 
which  includes  the  brpker-dealer  and  its 
associated  persons. 

2.  Provide  a  statemdnt  of: 

a.  Which  associate*  persons  are 
Material  Associated  I  eisons,  together 
with  a  brief  narrative 
the  criteria  used  in  making  the 
assessment  as  to  whi(h  entities  are 
Material  Associated  Persons: 

b.  Business  line(s)  c  onducted  by  each 
Material  Associated  F  erson:  and 


c.  The  names  of  the  President  and  the 
Chief  Financial  Officer  of  each  Material 
Associated  Person. 

3.  The  information  provided  pursuant 
to  this  Item  should  be  included  in  the 
first  Form  17-H  filed  by  the  broker- 
dealer  and  in  the  year  end  filing. 
Quarterly  updates  should  be  provided 
only  where  a  material  change  in  the 
information  provided  to  the  Commission 
has  occurred. 

Item  2.  Risk  Management  and  Other 
Policies 

1.  Provide  copies  of  the  risk 
management  and  other  policies 
maintained  by  the  broker-dealer 
pursuant  to  paragraphs  (a)(1)  (ii)  through 
(iv)  of  S  240.17h-lT. 

2.  The  information  provided  pursuant 
to  this  Item  should  be  included  in  the 
first  Form  17-H  filed  by  the  broker- 
dealer.  Quarterly  updates  should  be 
provided  only  where  a  material  change 
in  the  information  provided  to  the 
Commission  has  occurred. 

Item  3.  Legal  Proceedings 

1.  Provide  a  tnief  description  of  any 
material  pending  legal  or  arbitration 
proceedings  that  are  required  to  be 
disclosed  under  generally  accepted 
accounting  principles  to  which  any 
Material  Associated  Person  is  a  party, 
or  of  which  any  of  its  property  is  the 
subject. 

2.  The  information  provided  pursuant 
to  this  Item  should  be  included  in  the 
first  Form  17-H  filed  with  the 
Commission.  Quarterly  updates  should 
be  provided  only  where  a  material 
change  in  the  information  provided  to 
the  Commission  has  occurred. 

Item  4.  Capital  Adequacy  Information 

1.  Provide  the  information  required  by 
paragraph  (a)(l)(vi)  of  S  240.17h-lT, 
including  a  narrative  statement 
describing  the  current  aggregate 
amounts  and  sources  of  funding  for  the 
broker  or  dealer  and  each  Material 
Associated  Person. 

2.  The  information  provided  pursuant 
to  this  Item  should  also  include  a 
separate  statement  of  the  potential 
alternative  borrowing  sources  that 
would  be  available  to  the  broker  or 
dealer  and  each  Material  Associated 
Person  in  the  event  of  a  major  market 
disturbance.  For  the  purposes  of  this 
Item,  the  term  "major  market 
disturbance"  shall  refer  to  events 
characterized  by  sudden  and  extreme 
fluctuations  of  securities  prices 
generally,  or  a  substantial  threat  thereof, 
or  other  substantial  disruption  of  the 
operation  of  the  credit  markets  or  the 
domestic  and  international  banking 
system.  This  information  should  include 


the  nature  and  history  of  banking 
relationships:  the  quality,  liquidity,  and 
maturity  of  investment  portfolios  and 
amounts  of  cash  on  hand;  normal  and 
expected  operating  cash  requirements: 
the  degree  of  reliance  on  commercial 
paper  and  other  short-term  funding 
sources;  the  amount  of  unencumbered 
liquid  securities  that  may  be  pledged  to 
obtain  secured  loans:  the  availability  of 
committed  bank  lines  of  credit;  and 
whether  these  alternative  borrowing 
sources  are  at  a  reasonable  level  in 
relation  to  short-term  unsecured 
borrowing  needs. 

3.  The  information  provided  pursuant 
to  this  Item  should  be  included  in  the 
first  Form  17-H  filed  by  the  broker- 
dealer.  Quarterly  updates  should  be 
provided  only  where  a  material  change 
in  the  information  provided  to  the 
Commission  has  occurred. 

Item  5.  Financial  Statements 

Consolidated  Financial  Statements 

1.  For  each  quarterly  and  annual 
period  required,  provide  consolidated 
and  consolidating  financial  statements 
of  the  parent  company  and  its 
subsidiaries.  This  information  should 
depict  the  company  on  a  total  entity 
basis.  The  column  headings  of  the 
consolidating  financial  statements 
should  indicate  the  name  of  each 
Material  Associated  Person  included  in 
the  financial  statements  and  should 
include  the  registered  broker-dealer. 

2.  The  financial  statements  presented 
should  be  prepared  in  the  form  and 
content  required  by  Regulation  S-X. 
except  as  otherwise  noted,  and  should 
include  the  following: 

a.  Balance  sheet; 

b.  Statement  of  hicome; 

c.  Statement  of  cash  flows:  and 

d.  Notes  to  the  financial  statements. 

3.  Instructions  to  the  financial 
statements. 

a.  The  consolidated  and  consolidating 
financial  statements  should  cover  the 
company  on  a  total  entity  basis  to 
enable  a  reader  to  assess  the  overall 
financial  condition  of  the  broker-dealer 
and  each  Material  Associated  Person. 
The  broker-dealer  may  combine 
associated  persons  that  do  not  have 
significant  operating  activities  in  a 
separate  column  in  the  financial 
statements.  All  other  associated  persons 
should  be  presented  separately  in  the 
consolidating  financial  statements.  The 
financial  statements  should  be  prepared 
using  the  applicable  guidelines 
governing  balance  sheets  and  income 
statements  set  forth  in  Regulation  S-X 
except  as  otherwise  noted  herein. 
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b.  The  financial  statements  should  be 
prepared  in  accordance  with  generally 
accepted  accounting  principles  in  the 
United  States  ("U.S.  GAAP').  With 
respect  to  associated  persons  that  use  a 
comprehensive  set  of  accounting 
principles  other  than  U.S.  GAAP,  a 
reconciliation  to  the  U.S.  GAAP  should 
be  included  in  a  note  to  the  fmancial 
statements.  The  note  shall  indicate  the 
comprehensive  body  of  accounting 
principles  noted  to  prepare  the  financial 
statements.  The  reconciliation  to  U.S. 
GAAP  may,  however,  be  limited  to 
income  from  continuing  operations 
before  income  taxes  and  the  equity 
portion  of  the  balance  sheet.  The 
reconciliation  should  provide  a 
narrative  description  of  the  items  that 
are  treated  differently  by  U.S.  GAAP 
and  should  quantify  such  items  if  the 
Material  Associated  Person  is  required 
to  prepare  a  quantitative  comparison  to 
U.S.  GAAP  under  any  applicable  federal 
law. 

c.  The  financial  statements  should  be 
accompanied  by  the  footnotes  required 
by  GAAP  and  any  other  information 
necessary  for  an  understanding  of  the 
information  being  presented  (e.g., 
summary  of  signiHcant  accounting 
policies).  The  additional  footnotes 
required  by  Regulation  S-X  but  not 
required  by  GAAP  may  be  omitted. 

d.  The  notes  to  the  financial 
statements  required  by  GAAP  should  be 
provided  only  for  the  consolidated 
financial  information.  Footnote 
disclosure  which  would  substantially 
duplicate  the  disclosure  contained  in  the 
most  recent  annual  consolidated 
financial  statements  may  be  omitted 
from  the  quarterly  financial  statements. 

e.  The  quarterly  information  should 
contain  sufiicient  disclosures  and 
footnotes  to  make  the  information 
presented  therein  not  misleading  and 
should  encompass  any  significant 
changes  in  accounting  policies  or  capital 
structure  since  the  end  of  the  most 
recent  fiscal  year.  In  this  regard,  the 
guidelines  in  §  210.10-(n(a)(5)  of 
Regulation  S-X  for  interim  financial 
statements  should  be  followed. 

f.  The  statement  of  cash  flows  should 
be  provided  only  for  the  consolidated 
financial  statements.  A  statement  of 
cash  fiows  should  be  provided  for  the 
quarterly  consolidated  financial 
statements,  but  may  be  abbreviated  in 
the  following  manner.  The  category  for 
cash  provided  by  operations  may  be 
condensed  into  a  single  item  of  net  cash 
provided  by  operations.  The  categories 
for  investing  activities  and  financing 
activities  must,  however,  include  the 
significant  activities  that  have  occurred 
during  the  quarter. 


g.  Pro  forma  financial  information 
should  be  presented  to  give  eiffect  to 
material  transactions  that  took  place 
during  the  year  or  subsequent  to  the 
date  of  the  financial  information  being 
presented,  as  if  they  took  place  at  the 
beginning  of  the  fiscal  year,  if  such 
information  is  necessary  to  understand 
the  financial  statements. 

h.  Quarterly  information  may  be 
presented  on  an  unaudited  basis.  In  the 
event  that  a  Material  Associated  Person 
normally  prepares  a  consolidated 
audited  year-end  financial  statement, 
the  audited  consolidated  financial 
statements  should  be  provided  and  shall 
include  a  manually  signed  accountant's 
report  as  required  by  S  210.2-02(a)(2)  of 
Regulation  S-X.  In  all  other  cases,  the 
annual  consolidated  and  consohdating 
financial  statements  which  cover  the  full 
fiscal  year  may  be  presented  on  an 
unaudited  basis  in  the  report. 

i.  The  quarterly  financial  statements 
should  include  information  for  the 
current  quarter  and  the  year-to-date. 
Comparative  financial  statements  for 
the  prior  fiscal  year  should  also  be 
provided  for  the  consolidated  financial 
information. 

j.  If  financial  statements  that  are 
substantially  the  same  as  those  required 
by  this  Form  are  filed  with  other 
regulatory  bodies  (e.g.,  banking 
regulatory  agencies,  state  insurance 
departments,  foreign  regulators,  other 
divisions  of  the  Securities  and  Exchange 
Commission,  etc.)  those  financial 
statements  will  be  considered  in  whole 
or  in  part  to  meet  the  requirements  of 
this  Form.  For  example,  copies  of  the 
annual  report  on  form  10-^  and 
quarterly  report  on  Form  10-Q  could  be 
provided  as  an  exhibit  to  Form  17-H  in 
order  to  meet  the  consolidated  financial 
statement  requirement.  However, 
because  the  financial  statements 
contained  in  Forms  10-Q  and  10-K  are 
consolidated,  consolidating  financial 
statements  must  still  be  provided 
separately. 

Item  6.  Aggregate  Securities  and 
Commodities  Positions 

1.  Provide  a  separate  statement  of  the 
long  and  short  aggregate  securities  and 
commodities  positions  held,  as  of  the 
end  of  the  quarter,  by  each  Material 
Associated  Person,  using  a  separate 
column  for  each  Material  Associated 
Person.  Include  a  separate  statement  of 
each  security  or  commodity  position 
that  exceeds  the  Materiality  threshold  at 
any  time  during  the  quarter. 

2.  For  the  purposes  of  this  Form,  the 
term  "Materiality  Threshold"  shall  have 
the  meaning  set  forth  in  section  240.17h- 
IT. 


3.  If  a  Material  Associated  Person  or 
the  broker-dealer  calculates  its  exposure 
or  risks  incurred  with  respect  to 
securities  or  commodities  positions 
using  a  delta  or  similar  analysis,  a 
summary  of  that  analysis  should  be 
provided. 

Item  7.  Financial  Instruments  With  Off- 
Balance  Sheet  Risk 

1.  Provide  a  statement  for  the 
financial  instruments  with  off-balance 
sheet  risk  (as  that  term  is  used  in 
Statement  of  Financial  Accounting 
Standards  No.  105)  held  by  each 
Material  Associated  Person  as  of  the 
end  of  the  quarter.  Include  a  separate 
statement  of  each  financial  instrument 
with  off-balance  sheet  risk  that  exceeds 
the  Materiality  Threshold  at  any  time 
during  the  quarter. 

2.  If  a  Material  Associated  Person  or 
the  broker-dealer  calculates  its  exposure 
or  risks  incurred  with  respect  to 
financial  instruments  with  off-balance 
sheet  risk  using  a  delta  or  similar 
analysis,  a  summary  of  this  analysis 
should  be  provided. 

3.  Provide  a  narrative  statement  of 
management's  analysis  of  the  potential 
risk  to  the  broker-dealer  caused  by 
financial  instruments  with  off-balance 
sheet  risk. 

Item  8.  Real  Estate 

1.  Provide  a  statement  of  the  material 
real  estate  investments  held  by  each 
Material  Associated  Person. 

2.  Provide  management's  analysis, 
and  where  applicable,  the  amount  of:  (1) 
The  mortgage  loans  where  a  required 
payment  has  not  been  made  within  60 
days  of  the  date  such  payment  was  due 
together  with  loans  considered  to  be 
potential  problems;  (2)  the  geographic 
distribution  and  year  each  material  loan 
or  investment  was  made  with  all  loans 
or  investments  made  before  1985 
aggregated  as  a  single  category;  (3) 
individual  risk  concentration  and  credit 
risk;  (4)  the  loan  to  value  ratios  for  the 
previous  five  years;  and  (5)  the 
allowance  for  losses  account 

Item  9.  Investments  in  Other  Companies 

1.  Provide  a  statement  of  each 
Material  Associated  Person's  material 
investments  in  other  companies  as  of 
the  end  of  the  quarter.  Include  a 
separate  statement  of  each  individual 
investment  that  exceeds  the  Materiality 
Threshold  at  any  time  during  the 
quarter. 

2.  Provide  a  statement  of  each 
Material  Associated  Person's  policies 
with  respect  to  investments  in  other 
companies.  Include  in  this  statement 
management's  assessment  of  the 
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liquidity  of  the  investments,  the  risks 
and  any  other  relevant  information 
bearing  on  the  potiintial  impact  of  these 
investments  on  the  registered  broker- 
dealer. 

3.  The  policy  sta  ement  provided 
pursuant  to  this  Item  should  be  included 
in  the  first  Form  17 -H  filed  by  the 
broker-dealer.  Quarterly  updates  should 
be  made  only  whei  e  a  material  change 
in  the  information  )rovided  to  the 
Commission  has  oi  curred 


Part  II 

Provide  the  foil 
each  material 
the  end  of  the 
exceeding  the  ma 
any  time  during  th( 
separately  indicate  d 
appropriate  headin ; 

General  Instnictioc  s 


Associated  Person 


otving  balances  for 
asso  :iated  person  as  of 
quar  ler.  Balances 

tonality  threshold  at 
quarter  should  be 
under  the 


1.  Indicate  the  m  me  of  each  Material 


and  its  major 


business  activity  ir  the  columns.  Groups 
of  related  subsidiai  ies  that  are  engaged 
in  similar  business  activities  may  be 
combined. 

2.  If  any  of  the  information  that  is 
requested  in  this  P^rt  is  provided  in  the 
financial  statemeni  s  provided  in 
response  to  Item  5,  the  information  need 
not  be  repeated.  A  note  should  indicate 
where  the  information  can  be  found  (for 
example,  see  footncte  4  to  the 
consolidated  finani  :ial  statements) 

^SS^^atB  Securities  and  Commodities 
Positions 


states  and  political 
U.S. 


1.  U.S.  Treasury  secui  ities 

2.  U.S.  Govemmenf  a;  lency 

3.  Securities  issued  bj 

subdivisions  in  tie 

4.  Foreign  securities: 

(a)  Debt  securities 

(b)  Equity  securitiei  i 

5.  Banker's  acceptanc  es 

6.  Certificates  of  depc  sit 

7.  Commercial  paper 

8.  Corporate  obligatiohs 

9.  Stocks  and  warran  s  (other  than  arbitrage 

positions) 

10.  Arbitrage: 

(a)  Index  arbitrage 

(b)  Risk  arbitrage 

(c)  Other  arbitrage 

11.  Options: 

(a)  Market  value  of  put 
(i)  Short-term  opi  ions 
less  than  6  months): 

.     (A)  Listed 
(B)  Unlisted 
(ii)  Long-term  opf  ons: 

(A)  Listed 

(B)  Unlisted 

(b)  Market  value  oflcall  options: 
(i)  Short-term  opl  ions: 

(A)  Usted 

(B)  Unlisted 
(ii)  Long-term  op^ons: 

(A)  Listed 


ind  program  trading 


options: 
(expiration  date  of 


(B]  Unlisted 

12.  Spot  commodities 

13.  Investments  with  no  ready  market: 

(a)  Equity 

(b)  Debt 

(c)  Other  (include  limited  partnership 
interests) 

14.  Other  securities  or  commodities 

15.  Summary  of  delta  or  similar  analysis  (if 

available) 

Financial  Instruments  With  Off-Balance 
Sheet  Risk 

1.  When-issued  securities: 

(a)  Gross  commitments  to  purchase 

(b)  Gross  commitments  to  sell 

2.  Interest  rate  contracts: 

(a)  Futures  and  forward  contracts  (e.g..  U.S. 
Treasury  securities  futures,  forward  rate 
agreements  and  forward  agreements  on 
U.S.  government  securities] 

(b)  Option  contracts  (e.g..  options  on  U.S. 
Treasury  securities) 

3.  Written  stock  option  contracts: 

(a)  Market  value  of  short-term  contracts: 
(i)  Listed 

(ii)  Unhsted 

(b)  Market  value  of  long-term  contracts: 
(i)  Listed 

(ii)  Unlisted 

4.  Purchased  stock  option  contracts: 

(a)  Market  value  of  short-term  contracts: 
(i)  Listed 

(ii)  Unlisted 

(b)  Market  value  of  long-term  contracts: 
(i)  Usted 

(ii)  Unlisted 

5.  Interest  rate  swaps: 

(a)  Total  notional  or  contractual  value  of 
interest  rate  swaps 

(b)  Total  gross  payments  owed  under 
interest  rate  swaps 

(c)  Per  counterparty  breakdown  where  the 
total  notional  amounts  of  the  agreements 
with  a  single  counter  party  exceeds  the 
Materiality  Threshold 

6.  Foreign  exchange  rate  swaps  (e.g.,  cross 

currency  swaps) 

(a)  Total  notional  or  contractual  value  of 
foreign  exchange  rate  swaps 

(b)  Total  gross  payments  owed  under 
exchange  rate  swaps 

(c)  Per  counterparty  breakdown  where  the 
total  notional  amounts  of  the  agreements 
with  a  single  counterparty  exceeds  the 
Materiality  Threshold 

7.  All  other  swap  agreements  (e.g.,  oil  swaps): 

(a)  Total  notional  or  contractual  value  of 
all  other  swap  agreements 

(b)  Total  gross  payments  under  all  other 
swap  agreements 

(c)  Per  counterparty  breakdown  where  the 
total  notional  amounts  of  the  agreements 
with  a  single  counterparty  exceeds  the 
Materiality  Threshold 

8.  Commodities  contracts: 

(a)  Futures  and  forward  contracts 

(b)  Option  contracts  (e.g.,  options  on 
individual  commodities  and  commodities 
indexes): 

(i)  Sold  option  contracts 

(ii)  Purchased  option  contracts 

9.  Securities  contracts: 

(a)  Futures  and  forward  contracts  (e.g.. 
stock  index  contracts) 


(b)  Option  contracts  (e.g..  options  on 
individual  securities  and  securities 
indexes): 
f         (i)  Sold  option  contracts 

(ii)  Purchased  option  contracts 

10.  Foreign  exchange  contracts: 

(a)  Commitments  to  purchase  foreign 
currencies  and  U.S.  dollar  exchange 
(include  futures  and  forwards) 

(b)  Option  contracts  (e.g.,  options  on 
foreign  currencies) 

(i)  Written  option  contracts 
(ii)  Purchased  option  contracts 

11.  Loan  commitments  and  letters  of  credit 

(report  only  unused  portions  of 
commitments  that  are  fee  paid  or 
otherwise  legally  binding): 

(a)  Revolving,  open-end  loans  secured  by 
1-4  family  residential  properties,  e.g., 
home  equity  lines 

(b)  Commercial  real  estate,  construction 
and  land  development: 

(i)  Commitments  to  fund  loans  secured 
by  real  estate 

(ii)  Commitments  to  fund  loans  not 
secured  by  real  estate 

12.  Securities  underwriting 

13.  Other  unused  commitments 

14.  Total  standby,  commercial  and  similar 

letters  of  credit  or  guarantees 

15.  Securities  borrowed 

16.  Seciuitiet  lent 

17.  Assets  sold  with  recourse: 

(a)  1-4  family  residential  mortgages 

(b)  Other  loans 

(c)  Other  assets 

IS.  Participations  in  acceptances: 

(a)  Conveyed  to  others  by  the  Material 
Associated  Person 

(b)  Acquired  by  the  Material  Associated 
Person 

19.  Other  off-balance  sheet  items  (list  below 

each  component  of  this  item  that  exceeds 
the  Materiality  Threshold) 

20.  Information  about  concentration  of  credit 

risk  of  all  fmancial  instruments.  See  the 
requirements  of  FASB  Statement  105. 
paragraph  20. 

21.  Summary  of  delta  or  similar  analysis  (if 

available). 

Funding  Sources  (Include  Scheduled 
Maturity  Date) 

1.  Short-term  borrowings 

(a)  Commercial  paper 

(b)  Bank  loans-secured 

(c)  Bank  loans-unsecured 

(d)  Other 

(e)  Total 

2.  Repurchase  agreements 

3.  Long-term  debt 

4.  Committed  lines  of  credit 

5.  Amounts  borrowed  under  credit  lines 

6.  Credit  ratings  for  commercial  paper 

(a)  Standard  &  Poor's  Corporation 

(b)  Moody's  Investor  Service 

(c)  Other  Nationally  Recognized  Statistical 
Rating  Organization 

Real  Estate 

1.  Real  estate  loans: 

(a)  Construction  and  land  development 

(b)  Secured  by  farmland 

(c)  Secured  by  1-4  family  residential 
properties 
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(d)  Secured  by  multi-family  (5  or  more) 
residential  properties 

(e)  Secured  by  non-farm  non-residential 
properties 

(f)  Commercial  and  industrial 

(g)  Lease  Hnancing 
(h)  Other 

2.  Real  estate  investments: 

(a)  Construction  and  land  development 

(b)  Farmland 

(c)  One  to  four  family  residential  properties 

(d)  Multi-family  (5  or  more]  residential 
properties 

(e)  Non-farm  non-residential  properties 

(f)  Commercial  and  industrial 

(g)  Lease  financing 
(h)  Other 

3.  Provide  a  separate  listing  of  the  above 

information  for  each  geographic  region 
(e.g.,  northeast,  southwest  etc.]  and  by 
year  the  loan  or  investment  was  made, 
with  all  investments  or  loans  entered 
into  or  made  before  1988  aggregated  into 
a  single  category. 

Investments  in  Associated  Companies 

1.  Equity  investments  in  associated 

companies 

2.  Non-equity  Investments  in  and  receivables 

due  from  associated  companies: 

(a)  Loans,  advances,  notes,  bonds  and 
debentures 

(b)  Other  receivables 
By  the  Commission. 
Dated:  August  30, 1991. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  91-21323  Filed  9-5-91;  8:45  am] 

BILUNO  COOC  aOtO-OI-M 


17  CFR  Part  249 

Release  No.  34-2M43;  FNe  Na  87-2«-81 

RINi3235-AE49 

Amendments  to  Form  BD 

agency:  Securities  and  Excliange 
Commission. 

ACTION:  Proposed  form  amendments. 
summary:  The  Securities  and  Exchange 
Commission  is  proposing  several 
amendments  to  Form  BD,  the  uniform 
form  for  broker-dealer  registration  under 
the  Securities  Exchange  Act  of  1934.  The 
amendments  would  clarify  the 
instructions  and  update  the  disciplinary 
background  provisions  of  the  form  to 
reflect  recent  legislative  developments 
and  to  eliminate  reporting  of  certain 
minor  self-regulatory  organization  rule 
violations.  The  amendments  also  would 
revise  the  content  and  structure  of  the 
schedules  to  the  form  to  provide  the 
Commission  and  the  self-regulatory 
organizations  with  more  useful 
information  concerning  applicants  and 
to  eliminate  duplication  of  information 
filed  with  the  National  Association  of 
Securities  Dealers,  Inc.  through  the 
Central  Registration  Depository  system. 


DATES:  October  7, 1991. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  )onathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-26-91.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  5th  Street,  NW.. 
Washington,  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  L.D.  Colby,  Chief  Counsel,  or 
Belinda  Blaine,  Attorney  (202)  504-2418. 
Office  of  Chief  Counsel.  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 

("Commission")  is  proposing 

amendments  to  Form  BD  [17  CFR 
249.501]  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C  78a  et  seq.) 
("Exchange  Act"). 

I.  Background 

Form  BD  is  the  form  filed  by  an 
applicant  to  become  registered  with  the 
Commission  as  a  broker-dealer  pursuant 
to  section  15(b)  of  the  Exchange  Act.' 
The  uniform  form  also  may  be  used  by 
broker-dealers  to  become  a  member  of 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  and  to  register 
with  forty-nine  States.*  Since  the  last 
major  revisions  to  Form  BD  were 
adopted  in  1985,*  significant 
amendments  to  the  federal  securities 
laws  were  passed  that  not  only 
broadened  the  range  of  offenses  that 
result  in  "statutory  disqualification" 
under  the  Exchange  Act,  but  also  the 
Commission's  general  sanctioning 
authority  with  respect  to  broker-dealers 
and  associated  persons  of  broker- 


■  15  U.S.C.  78o(b).  Fonn  BO  was  adopted  in  ita 
cunvnt  fonn  In  Securibea  Exchange  Act  Releaae  No. 
11424  (May  2a,  1875),  40  FR  30634. 

•  In  lieu  of  Form  BD,  New  )er»ey  retiultes 
applicants  to  fil«  for  regiitration  on  Fonn  SB-1.  See 
lie  pt.  2.  H.  Sowards  »  N.  HJr»ch,  Bualneaa 
OrganiMtion»— Blue  Sky  Regulation,  I  S02  (1980). 

Broker-dealera  register  with  Slate  aecuritiea 
commisaiona  and  the  NASD  by  filing  Form  BD  witli 
the  Central  Regiitration  DepoaHory  ("CRD").  The 
CRD  la  •  computeriz«l  filing  and  data  proreaaing 
aystem  operated  by  the  NASD  that  roalntaina 
regiitration  Information  concerning  NASD  member 
firma  and  their  reglatared  peraonnvl  for  acc*aa  by 
State  regnlalora,  certain  aetf-regulatory 
organiiationa  ("SROa").  and  the  Commlaalon.  The 
CRD  also  containa  Infonnabon  about  regulatory  and 
enforcement  actlona  taken  againat  broker-dealer* 
and  their  regtaterad  pcrtomal  by  these  regulatory 
authohtiee. 

■Seenrtties  Exchange  Ad  Reteaae  No.  224M 
(September  20. 198S),  80  FR  41867.  Fonn  BD  waa  laal 
amended  In  Secuiitlea  Exdian«e  Act  Releaae  No. 
25806  (lone  16.  ime).  63  PR  2SS83. 


dealers.  In  addition,  experience  with 
administering  the  form  since  that  time 
has  raised  questions  and  concerns  about 
the  structure  and  coverage  of  the 
ownership  disclosure  requirements,  as 
well  as  other  items  contained  in  the 
form.  Accordingly,  the  Commission  is 
proposing  to  amend  Form  BD  to  reflect 
the  recent  statutory  changes  and  to 
clarify  the  disclosure  required  by  the 
form.*  The  Forms  Revision  Committee  of 
the  North  American  Securities 
Administrators  Association,  Inc. 
("NASAA")  concurs  with  the  proposed 
amendments,  which  are  discussed 
below  in  the  order  that  they  appear  on 
the  form. 

II.  Proposed  Amendments  to  Fonn  BD 

A.  Instructions 

The  Commission  is  proposing  to 
revise  the  definition  of  "control"  in  the 
Instructions  to  Form  BD.  This  definition 
is  used  in  responding  to  questions  in 
Item  8  (persons  not  named  in  Schedules 
A,  B,  or  C  who  control  the  broker- 
dealer),  Item  7  (background  Information 
on  applicants  and  their  control 
affiliates).  Item  9  (affiliation  with  other 
securities  or  advisory  business),  and 
Schedules  A,  B,  and  C  (control  person 
designation).' Currently,  the  definition 
of  "control"  (used  solely  for  purposes  of 
Form  BD)  presumes  that,  among  others, 
persons  who  directly  or  indirectly  have 
the  right  to  vote  twenty-five  percent  or 
more  of  the  voting  securities,  or  who  are 
entitled  to  receive  twenty-five  percent  or 
more  of  the  profits,  have  control  of  an 
applicant.  The  Commission  is  proposing 
to  amend  the  current  definition  to 
indicate  that  persons  who  directly  or 
indirectly  have  the  right  to  vote,  or  the 
power  to  sell  or  direct  the  sale  of, 
twenty-five  percent  or  more  of  a  class  of 
voting  securities  are  presumed  to  have 
control  of  an  applicant.  While  the 
passive  receipt  of  profits  may  not  permit 
a  person  to  control  the  management  or 
policies  of  a  company,  the  ability  to 
effect  a  substantial  change  in  a  class  of 
voting  shares  of  a  broker-dealer 
ordinal  ily  would  give  that  person 
significant  influence. 

New  provisions  dealing  with 
partnerships  also  are  proposed  to  be 
added  to  the  definition  of  "control." 
Currently,  all  partners  are  assumed  to 
have  control  of  a  partnership.  Under  the 


•  Many  of  the  matter*  dfacoaaed  hi  Ihia  releaae 
alao  ar«  applicable  to  Fornt  ADV.  17  CFR  24fl  0-1. 
the  (crm  for  regf»trafion  of  Inveatmenl  advfaer* 
under  the  Inveatment  Adviaer*  Act  of  194a  15 
U.S.C.  80b-l.  The  Commiaalon  expect*  to  propoaa 
similar  amendment*  to  Form  ADV. 

'See  dlacnsaiwi  at  parti  ni)  and  IB  of  IM* 
releaae. 
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would  continue  to 
control;  however, 
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receive  twenty-five 
the  proceeds  upon  ( 
have  contributed 
more  of  the  capital 
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B.  Item  1:  Identifica,  ion 


1  general  partners 
deemed  to  have 

those  limited  or 
have  the  right  to 
jercent  or  more  of 
issolution,  or  that 
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and  State  securities 
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direct  an  applicant 
name  under  which  i 
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applicant's  broker 
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in  Item  1  would  be 
them  easier  to 
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which  requests 
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tate  processing  of 
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Item  1  would 
I  provide  any  other 
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[lame  of  the 

under  which  the 
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other  questions 
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d; 
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undei  stand. 


C.  Item  5:  Successor  j 


Item  5  currently  a 
applicant  is  a 
broker-dealer. '  The 
5  would  be  expanded 
an  applicant  is  not 
continually  report 
instructions  also 
applicant  to  describ^ 
succession  on 


1  iks  whether  the 
succe!  sor  to  a  registered 
nstructions  to  Item 
to  make  clear  that 
ired  to 

successions.  The 
woiild  direct  the 

the  details  of  the 
Schedule  D  of  the  form. 
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D.  Item  7:  Backgrom  \d  Information 
1.  Legislative  Develc  pments 


The  principal  chatges 
Form  BD  relate  to  Iti  m 
information  concern  ng 
history  of  broker-depl 
be  updated  to  reflec 
amendments  to  the 
by  the  International 
Enforcement  Cooperation 
("ISECA")»andthe 
Enforcement  Remedies 
Reform  Act  of  1990 
ISECA  was  passed 
enhance  the  ability 
and  the  SROs  to 
actions  taken  against 
professionals  by 
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7,  which  requests 
the  disciplinary 
ers.  Item  7  would 
recent 

Ixchange  Act  made 
Securities 

Act  of  1990 
Securities 

and  Permy  Stock 
'Remedies  Act").' 
1990  in  order  to 
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ider  disciplinary 
securities 
regulators. 


for  sign 
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'This  approach  is  consktent 
to  Schedules  A  and  B.  wh|ch 
proposed,  distinguish  bet 
partners.  See  discussion  i 

'Seel7CFR240.l5bi-: 
successors  to  registered 
240.15Ca2-3  (registration 
government  securities 
240.15Ba2-4.  and  17  CFR 
successors  to  registered  i 
dealers]. 

•Pub.  L  No.  101-550. 
2713  (Nov.  15. 1990). 

•Pub.  L  No.  101-429, 
401-403, 104  Stat.  931  (Od 


1  broK 


with  the  instructions 
currently,  and  as 
een  general  and  limited 
part  Ill.A  of  this  release, 
(registration  of 

er-dealers].  17  CFR 

if  successors  to  registered 

ers  or  dealers).  17  CFR 

:  40.15Ba2-e  (registration  of 

ipal  securities 


se:tion  201-207, 104  StaL 


se  :tions 


101-102.  MX-Oii. 

15,  1990).     • 


Specifically.  ISECA  amended  the 
Exchange  Act  to  give  the  Commission 
the  explicit  authority  to  bar,  suspend,  or 
restrict  the  activities  of  broker-dealers 
and  persons  associated  or  seeking  to 
becoming  associated  with  a  broker- 
dealer,  based  upon  the  findings  of  a 
foreign  court  or  foreign  securities 
authority. "  For  example,  under  section 
15(b)(4)(B)  of  the  Exchange  Act.  the 
Commission  has  the  authority  to 
censure,  place  limitations  on  the 
activities  of.  or  suspend  or  revoke  the 
registration  of.  a  broker-dealer  if  it  finds 
that  such  action  is  in  the  public  interest 
and  that  the  broker-dealer,  or  any 
person  associated  with  the  broker- 
dealer,  has  been  convicted  within  the 
past  ten  years  of  certain  enumerated 
felonies  and  misdemeanors."  ISECA 
amended  section  15(b](4]  to  add  any 
foreign  offense  that  is  substantially 
equivalent  to  the  domestic  offenses 
listed  in  that  section,  regardless  of  its 
denomination  under  the  laws  of  a 
foreign  government.  The  amendments 
thus  clarified  the  Commission's 
authority  to  consider  foreign  offenses 
that  are  not  formally  classified  as 
felonies  or  misdemeanors  in  taking 
action  against  a  broker-dealer. 

Similarly,  section  3(a)(39)  of  the 
Exchange  Act  provides  that  a  person  is 
subject  to  "statutory  disqualification" 
from  membership  in,  or  association  with 
a  member  of,  an  SRO  if  such  person  has 
been  found  to  have  been  involved  in 
certain  illegal  activities  or  misconduct, 
or  has  been  convicted  of  any  felony  or 
misdemeanor  enumerated  in  section 
15(b)(4).  '=  Section  3  of  ISECA  amended 


'•See  Securities  Acts  Amendments  of  1990. 
Report  to  Accompany  H.R.  Rep.  No.  240. 101st 
Cong..  2d  Scss.  2—12  (Oct.  23. 1990)  ("House 
Report"). 

"  Among  the  felonies  and  misdemeanors  listed  in 
section  15(b)(4]  of  the  Exchange  Act.  15  U.S.C. 
780(b)(4),  are:  convictions  involving  the  sale  of 
securities,  the  taking  of  false  oaths,  the  making  of  a 
false  report,  bribery,  perjury,  burglary,  or 
conspiracy  to  commit  any  such  offense:  unlawful 
activities  that  arise  out  of  the  securities,  banking, 
commodities  and  insurance  business:  larceny,  theft. 
robt>ery,  extortion,  forgery,  counterfeiting, 
fraudulent  concealment  embezzlement,  fraudulent 
conversion  or  misappropriation  of  funds  or 
securities:  and  mail  fraud. 

'» 15  U.S.C.  78c(a)(39).  Section  3(a)(39)  of  the 
Exchange  Act  generally  provides  that  a  person  is 
subject  to  a  "statutory  disqualiflcation"  if.  among 
other  things,  that  person:  has  been  expelled  or 
suspended  from  membership  in  an  SRO  or  barred  or 
suspended  from  association  with  an  SRO  member 
has  had  his  or  her  registration  or  association  denied 
or  suspended  by  the  Commission  or  other 
appropriate  regulatory  agency:  has  willfully  violated 
the  Federal  securities  laws  or  aided,  abetted,  or 
counselled  others  to  do  so:  is  permanently  or 
temporarily  enjoined  by  a  court  from  acting  in  any 
capacity  within  the  securities  industry:  has  willfully 
made  or  caused  to  be  made  a  false  or  misleading 
statement  of  material  fact  in  filings  required  by  the 
SROs:  or  has  been  convicted  of  any  felony  within 


section  3(a)(39)  by  expanding  this  list  to 
include,  inter  alia,  expulsion  or 
suspension  from  membership  or 
association  with  a  member  of  a  foreign 
equivalent  of  an  SRO.  a  foreign  or 
international  securities  exchange,  or  a 
foreign  contract  market,  board  of  trade 
or  futures  association,  as  well  as 
findings  by  a  foreign  securities  authority 
(or  similar  authority  empowered  to 
enforce  laws  relating  to  financial 
transactions)  of  illegal  or  improper 
conduct.  '*  Finally,  section  4  of  ISECA 
added  a  definition  of  the  term  "foreign 
financial  regulatory  authority"  to  section 
3(a)  of  the  Exchange  Act." 

In  addition  to  ISECA.  in  1990  the 
Congress  passed  the  Remedies  Act. 
which  amended  the  Federal  securities 
laws  to  confer  new  enforcement  powers 
on  the  Commission.  In  general,  the 
Remedies  Act  gave  the  Commission  the 
authority  to  seek  civil  monetary 
penalties  in  court  proceedings  and  to 
impose  monetary  penalties  and  order 
disgorgement  in  administrative 
proceedings.  The  Remedies  Act  also 
provided  the  Commission  with  both 
temporary  and  permanent  cease  and 
desist  authority  to  prevent  violations  of 
the  securities  laws.  *^ 

In  order  to  reflect  the  foregoing 
amendments  to  the  Exchange  Act  and  to 
obtain  the  information  necessary  to 
exercise  its  expanded  authority,  the 
Commission  is  proposing  to  expand 
several  questions  in  Item  7  to  include  a 
reference  to  foreign  courts  and 
regulatory  authorities  and  to 
Commission  administrative  and  civil 
actions.  For  example,  in  addition  to 
domestic  felony  convictions  and  certain 
misdemeanor  convictions  involving 
fraud  and  investment-related  activities. 
Question  7.A  would  be  amended  to 
inquire  about  similar  convictions 
entered  against  the  applicant  or  its 
control  affiliate  by  a  foreigH  court. 
Moreover,  in  addition  to  Federal  or 
State  regulatory  agencies'  findings, 


the  past  ten  years.  Section  3(a)(39)(F)  also  cross- 
references  the  activities  listed  in  subparagraphs  (B), 
(C).  (D),  (E).  and  (C)  of  section  lS(b)(4)  of  the 
Exchange  Act. 

"For  example,  orders  by  an  appropriate  foreign 
financial  regulatory  authority  denying,  suspending, 
or  revoking  the  authority  to  engage  in  transactions 
in  contracts  of  sale  of  a  commodity  for  future 
delivery  traded  on  or  subject  to  the  rules  of  a 
contract  market,  Iraard  of  trade,  or  foreign 
equivalent,  will  result  in  "statutory 
disqualification."  ISECA  also  made  conforming 
amendments  to  sections  lS(b)(6),  ISE  15C,  and  17A 
of  the  Exchange  Act.  See  House  Report  at  14. 

'•  15  U.S.C.  78c(a)(51). 

"See  15  U.S.C.  77,  78u(d).  78u-2.  78o-l.  80b-3, 
and  BOb-9.  See  also  The  Securities  Law 
Enforcement  Remedies  Act  of  1990,  Report  to 
Accompany  H.R.  Rep.  No.  616, 101st  Cong.  2d  Sess. 
30-40  (July  23, 1990). 
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Question  7.D  would  now  ask  for 
information  regarding,  among  other 
things,  any  flndings  of  a  foreign 
financial  regulatory  authority  that  the 
applicant  or  a  control  affiliate  has: 
Made  false  statements;  been  involved  in 
unethical  conduct  or  a  violation  of 
investment  regulations  or  statutes;  been 
found  to  have  been  the  cause  of  an 
investment-related  business  having  its 
authority  to  do  business  restricted  in 
any  way;  or  been  subject  to  an  order 
suspending  or  revoking  an  investment- 
related  business  or  activity,  or  its 
attorney's  or  accountant's  license.  The 
definition  of  the  term  "foreign  financial 
regulatory  authority"  in  section  3(a](51) 
of  the  Exchange  Act  also  would  be 
reproduced,  with  minor  modifications,  in 
Item  7. '"Question  F  of  Item  7  would  be 
retained  to  ensure  that  applicants  report 
any  orders  of  a  foreign  government, 
court,  regulatory  agency,  or  exchange 
relating  to  investments  or  fraud,  that 
have  not  been  disclosed  in  response  to 
other  questions  in  Item  7." 

Finally,  to  reflect  the  Commission's 
expanded  administrative  authority  and 
civil  enforcement  powers  under  the 
Remedies  Act,  Question  C  of  Item  7 
would  be  amended  to  add  paragraph  (5), 
which  asks  the  applicant  whether  a 
Commission  or  Commodity  Futures 
Trading  Commission  ( "CFTC")  action 
has  ever  resulted  in  the  imposition  of  a 
civil  monetary  penalty  on  the  applicant 
or  a  control  affiliate,  or  whether  the 
Commission  or  the  CFTC  has  ever 
ordered  the  applicant  or  a  control 
affiliate  to  cease  and  desist  from  any 
activity.'* 


'*  Under  section  3(a)(51)  of  the  Exehange  Act,  15 
U.S.C.  78c(a)(SlJ.  the  term  "foreign  financial 
regulatory  authority"  generally  is  defined  to  include 
any:  (A)  Foreign  securities  authority:  (B)  other 
governmental  body  or  foreign  equivolent  of  an  SRO 
empowered  by  a  forei^  government  to  administer 
or  enforce  its  laws  relating  to  the  regulation  of 
investment  or  investment-related  activities:  or  (C) 
membership  organization,  a  function  of  which  is  to 
regulate  the  participation  of  its  members  in  the 
foregoing  activities. 

"  If  the  revisions  to  Item  7  are  adopted  as 
proposed,  registered  broker-dealers  would  be 
required  to  determine  whether  they  or  any  control 
affiliate  (including  individuals  and  firms)  have  been 
the  subject  of  any  finding  of  a  foreign  court  or 
foreign  financial  regulatory  authority,  as  described 
above.  A  broker-dealer  that  determines  that 
additional  disclosure  is  required  would  file  an 
amendment  to  Form  BD  pursuant  to  Rule  15b3-l,  17 
CFR  240.15b3-l.  The  Commission  would  provide  an 
appropriate  transition  period  for  broker-dealers  to 
file  any  required  amendments.  See  part  IV  of  this 
release,  infra. 

"Although  orders  imposing  monetary  sanctions 
and  cease  and  desist  orders  are  not  specifically 
included  in  the  definition  of  "statutory 
disqualification,"  the  amendments  to  Item  7  would 
require  disclosure  of  this  information  to  ensure  that 
Form  BD  provides  a  complete  description  of  an 
applicant's  disciplinary  history  and  to  make  this 
information  available  to  state  regulatory  authorities 
for  use  in  the  registration  process. 


2.  Minor  Rule  Violations 

Question  E(2)  of  Item  7  of  Form  BD 
currently  requires  applicants  to  disclose 
whether  an  SRO  or  commodities 
exchange  has  ever  found  the  applicant 
or  a  control  affiliate  to  have  been 
involved  in  any  violation  of  its  rules. 
The  Commission  is  proposing  to  amend 
Question  E(2]  to  exclude  SRO  rule 
violations  designated  as  "minor" 
pursuant  to  a  plan  approved  by  the 
Commission. 

Rule  19d-l(c)(2]  under  the  Exchange 
Act  '•  allows  the  SROs  to  submit  for 
Commission  approval  plans  for  the 
abbreviated  reporting  of  minor  rule 
violations.  A  rule  violation  may  be 
designated  as  "minor"  under  a  plan  if 
the  sanction  imposed  consists  of  a  fine 
of  $2,500  or  less,  and  if  the  sanctioned 
person  does  not  seek  an  adjudication,  or 
otherwise  exhaust  his  or  her 
administrative  remedies  with  the  SRO.*" 
To  date,  the  Commission  has  approved 
minor  rule  violation  plans  submitted  by 
the  American,  Boston,  Cincinnati,  New 
York.  Pacific,  and  Philadelphia  Stock 
Exchanges.*'  These  plans  generally 
cover  procedural  rules,  such  as  rules 
relating  to  the  timely  reporting  of  audit 
trail  information. 

The  amendments  would  eliminate 
reporting  of  minor  rule  violations  on 
Form  BD  for  several  reasons.  First,  the 
requirement  that  broker-dealers  report 


'•l7CFR240.19d-l(c)(2). 

"These  uncontested  minor  disciplinary 
infractions  are  not  considered  "final"  for  purposes 
of  section  19(d)(1)  of  the  Exchange  Act.  15  U.S.C. 
78s(d)(l).  By  deeming  such  infractions  as  not  final, 
the  Commission  permits  the  SROs  to  report  the 
violations  on  a  periodic,  as  opposed  to  an 
Immediate,  basis. 

In  contrast.  SRO  rule  violations  that  result  In  a 
fine  of  more  than  S2.S00.  or  that  are  contested,  are 
considered  final,  and  therefore  must  be  reported  to 
the  Commission  as  they  occur  pursuant  to  Rule  19d- 
1.  As  the  Commission  stated  in  Securities  Exchange 
Act  Release  No.  28965  (March  21, 1991),  SO  FR  12967, 
Rule  19d-l(c)  was  "intended  to  be  limited  to  rules 
which  relate  to  areas,  such  as  record  keeping  or 
record  retention,  that  can  be  adjudicated  quickly 
and  objectively." 

»  See  Securities  Exchange  Act  Release  Nos.  21918 
(April  3. 1985),  50  FR  14088,  27543  (December  15, 
1989),  54  FR  53223  (American  Stock  Exchange): 
Securities  Exchange  Act  Release  Nos.  28737  (April 
17, 1989),  54  FR  16438-1.  29191  (May  14, 1991),  56  FR 
23096  (Boston  Stock  Exchange):  Securities  Exchange 
Act  Release  No.  26053  (September  1,  1988),  53  FR 
34851  (Cincinnati  Stock  Exchange):  Securities 
Exchange  Act  Release  No.  22415  (September  17, 
1985),  50  FR  38600  (New  York  Stock  Exchange. 
"NYSE"):  Securities  Exchange  Act  Release  No. 
22854  (November  21, 1985).  50  FR  48853  (Pacific 
Stock  Exchange):  and  Securities  Exchange  Act 
Release  No.  23491  (August  1, 1986).  51  FR  28489 
(Philadelphia  Stock  Exchange). 

The  Commission  also  has  approved  the  Chicago 
Dodrd  Options  Exchange's  plan  to  report  on  a 
quarterly  basis  summary  fines  imposed  as  a  result 
of  the  failure  to  perform  certain  audit  trail  reporting 
duties.  Securities  Exchange  Act  Release  No.  27508 
(December  8, 1989),  54  FR  51096. 


minor  rule  violations  on  Form  BD  has 
frustrated  efforts  by  the  SROs  to  enforc* 
technical  trading  and  reporting  rules 
applicable  to  their  members,  who  often 
are  reluctant  to  report  violations  of  such 
rules  on  Form  BD.  Second,  as  discussed 
above,  the  Commission  already  receives 
information  regarding  minor  rule 
violations  on  a  quarterly  basis  from 
SROs  that  have  filed  a  plan  with  the 
Commission  in  accordance  with  Rule 
igd-1  under  the  Exchange  Act.  Third,  it 
is  not  essential  that  the  Commission 
receive  immediate  notice  of  these  de 
minimis  violations,  which  typically 
result  from  an  infraction  of  a  procedural 
rule  and  do  not  involve  rules  governing 
business  with  the  public.**  Information 
that  an  applicant  has  previously  been 
fined  a  minimal  sum  for  being  late  in 
submitting  audit  trail  information  to  an 
SRO,**  for  example,  usually  would  ntft 
be  critical  to  a  determination  of  the 
applicant's  suitability  for  registration  as 
a  broker-dealer.  In  light  of  these 
considerations,  the  Commission  is 
proposing  to  eliminate  from  reporting  on 
Form  BD  minor  rule  violations,  provided 
that  they  are  designated  as  such  under 
an  enforcement  and  reporting  plan  filed 
with,  and  approved  by,  the  Commission 
pursuant  to  Rule  19d-l  under  the 
Exchange  Act.  Question  E(2)  of  Item  7  of 
Form  BD  would  continue  to  require 
disclosure  of  all  other  SRO  and 
commodities  exchange  rule  violations.** 


"As  early  as  1985,  commenters  suggested  that 
disclosure  of  minor  SRO  rule  violations  on  Form  BD 
should  not  t>e  required.  See  Securities  Exchange  Act 
Release  No.  22488  (September  28, 1985),  50  FR  41867. 
At  that  time,  the  Commission  stated  its  Intention  to 
work  with  NASAA  and  other  participants  in  the 
CRD  system  to  develop  alternative  means  to 
provide  information  with  respect  to  minor  SRO 
disciplinary  actions  to  the  appropriate  regulatory 
agencies. 

In  this  connection,  the  Commission  has  consulted 
with  the  Forms  Revision  Committee  of  NASAA 
regarding  the  proposed  amendment  to  Question 
E(2).  In  lieu  of  requiring  disclosure  on  Form  BD.  the 
Commission  has  agreed  to  provide  information 
regarding  minor  rule  violations  that  are  subject  to  • 
plan  approved  by  the  Commission  directly  to 
requesting  state  regulatory  authorities  on  a  periodic 
basis. 

"See.  e.g..  NYSE  Rule  132.  NYSE  Guide  (CCM) 
1  2132  (requiring  collection  and  submission  of  audit 
trail  data).  See  also  NYSE  Rule  123A.40.  NYSE 
Guide  [CCM]  1  2123A  (requiring  Floor  Official 
approval  for  election  of  stop  orders);  NYSE  Rule 
476A,  NYSE  Guide  (CCH)  1  2476A  (listing  exchange 
rule  violations  that  the  NYSE  has  determined  to  be 
minor  in  nature):  and  Securities  Exchange  Act 
Release  No.  28995  (March  21, 1991).  56  FR  12967 
(discussing  recent  amendments  to  the  NYSE's  minor 
rule  violation  enforcement  and  reporting  plan). 

"In  addition  to  the  changes  described  above,  the 
instructions  to  Item  7  would  be  amended  to 
reference  a  new  Schedule  DRP  for  describing  any 
event  that  results  in  an  afrirmalive  answer  to  Item  7. 
See  discussion  at  part  III.B  2,  infra. 
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E.  Ilea  10:  Types  of  Business  Activities 

The  Commission  I  also  is  proposing  to 
revise  Item  10  of  F<>rm  BD,  which 
currently  requires  applicants  for  broker- 
dealer  registration  to  check  the 
appropriate  boxes  identifying  the  types 
(^  bosioess  that  th4y  are  engaged  in,  or 
that  they  plan  to  enlgage  in,  excluding 
any  business  that  accounts  for  less  than 
ten  percent  of  their; total  investment 
advisory  or  secoht^-related  annaal 
revenue.  Item  10  w#uld  be  amended  to 
require  applicants  |o  identify  all  of  their 
investmeat-related  business  activities, 
regardless  of  the  percentage  of  total 
revenue,  because  sach  information  often 
is  relevant  to  the  S|tOs  in  monitoring 
compliance  with  th^  examination  and 
other  requirements.!'*  Moreover,  the 
Commission  believes  that  by  requiring 
applicants  to  discio^  all  types  of 
activities,  Form  BO  will  provide  a  more 
complete  and  accumte  depiction  of  a 
broker-dealer's  busjness.  Even  under 
this  proposal,  howejver,  a  broker-dealw 
would  not  be  requfaed  to  continually 
amend  Its  Form  BD  to  report  infrequent 
activities,  snch  as  an  occasional  trade 
for  a  customer  in  thie  securities  of  a  non- 
profit corporation,  that  are  not  part  of 
the  broker-ifealer's  regular  business.  The 
Commission  requests  comment  on 
whether  Item  10  sp^Hcally  should 
exclude  activities  tliat  account  for  a  de 
minimis  percentage  (e.g.,  one  percent)  of 
a  broker-dealer's  securities-related 
revenue.  I 

Item  10  also  woujd  be  revised  to 
specify  additional  dategories  of  business 
activities  ctirrently  covered  under  the 
"other"  business  category  in  Question  T. 
For  instance,  introdpcing  broker-dealers 
that  are  members  of  the  NASD 
frequently  arrange  for  a  clearing  firm  or 
other  exchange  member  to  execute 
transactions  in  excftange-Usted 
sectirities  for  their  introduced  accounts 
As  proposed,  Queslion  T  of  Item  10 
would  provide  a  box  to  be  checked  by 
non-exchange  members  arranging  for 
tran8ax:tions  in  listeid  securities  by  an 
exchange  member.  Categories  for 
broker-dealers  trading  in  securities  for 
their  own  account  (other  than 
government  or  municipal  securities 
dealers,  which  are  (Covered  by  Questions 
H{1)  aad  I,  respectiteiy),  and  broker- 
dealers  engaged  in  brivate  placements 
of  secrmties  would  be  added  to  Item  10, 
Fmally,  Question  L  of  Item  10  would  be 

"For  CKampte.  vmier  9ik  rote*  of  fhe  NAS),  tmn 
if  t  broker-dealer  plans  to  engag*  in  only  ■  de 
minimn  bo«ine««  in  pa4  ^nd  call  ofXiont  with  the 
pabiic.  tt  out  daooMtnie  tlial  tt  ha*  at  toaat  one 
regiatered  apttoaa  p»toU|^  (hat  haa  paiaad  itM 

loitaiattoa.  NASO 
SchMbiaa  to  Iha  Br-Lawi  idMdule  C  pt  a  aactioB 
2(r).  NASD  Manual  (CO^  1 17a«. 


revised  to  refer  to  broker-dealers  acting 
as  solicitors  of  time  deposits  in  a 
fmancial  institution,  rather  than  merely 
solicitors  of  savings  and  loan  accounts. 

III.  Proposed  Araeodments  to  tbe 
Schedules  to  Fonn  BD 

A.  Schedules  A.  B,  and  C 

Schedules  A.  B,  and  C  to  Form  BD 
require  disclosure  of  information  about 
persons  who  are  executive  officers, 
directors,  partners,  and  direct  or  indirect 
owners,  of  the  broker-dealer.  * 
Specifically,  with  respect  to 
shareholders,  Schedules  A  and  B 
currently  require  disclosure  of  all  five 
percent  owners  and  all  intermediate 
owners  of  the  broker-dealer.  The 
schedules  also  require  disclosure  of  all 
five  percent  owners  of  intermediate 
owners  and  each  successive  five  percent 
owner  of  those  owners  until  individual 
owners  are  listed,  unless  tbe 
intermediate  owner  is  a  public  reporting 
company  under  section  12  or  15(d)  of  the 
Exchange  Act  "  Similar  provisions 
apply  to  limited  partners  that  have 
contributed  five  percent  or  more  of  a 
partnership's  capital 

These  disclosure  requirements  have 
resulted  in  three  problems.  First,  many 
registrants  are  not  clear  as  to  which 
owners  most  be  disclosed,  resulting  in 
delayed  registration  when  incomplete 
forms  are  returned.  Second,  the 
requirements  have  often  resulted  in 
voluminous  disclosure  of  information 
that  is  not  directly  relevant  to  the 
control  of  the  broker-dealer.  Many  of  the 
persons  listed  by  virtue  of  being  five 
percent  owners  of  a  distant  affiliate 
have  a  highly  diluted  ownership  interest 
in  the  broker-dealer,  may  not  even  be 
aware  that  they  have  an  interest,  and 
clearly  are  not  in  a  position  to  affect  the 
broker-dealer's  policies.  Moreover,  this 
voluminous  amount  of  information  may 
be  difficult  and  expensive  for  registrants 
to  compile  and  to  keep  current. 

Third,  these  disclosure  requirements 
create  a  significant  impediment  to 
registration  of  applicants  with  foreign 
ownership.  In  recent  years,  a  growing 
namber  of  broker-dealers  with  foreign 
owners  have  applied  for  registration  m 


"Uadar  the  pteaant  fonaat.  broker-daalera  that 
are  cotpoatkiai  Sla  Scbedale  A.  witile  partnerahipa 
file  Sckedi^  &  and  all  other  applicants  file 
Schedak  C  If  then  are  persons  that  "cootrol"  tha 
appUcaai  bat  that  art  not  required  to  be  listed  on 
these  aoheddea.  tbe  applicamt  mast  provide  the 
same  type  of  information  ob  Schedule  D  with 
respact  to  tboae  persona  that  woald  bo  required  bjr 
Schedules  A.  B.  or  C 

"Ownanidr  af  a  pufaMc  rtporthig  caapany  andar 
SactiM  12  ar  tS(d)  of  Iha  Bxchanse  Act  abaMly  ia 
diadoaed  pwaoaat  to  Sectioa  13  of  dw  Exchanga 
Act. 


the  United  States.  **  Unlike  owners  of 
domestic  companies  registered  under 
section  12  or  IS  of  the  Exchange  Act. 
foreign  owners  of  broker-dealers 
typically  are  unabie  to  take  advantage 
of  the  exception  from  disclosure 
provided  for  public  reporting  companies. 
Moreover,  in  many  cases,  applicants  do 
not  know  and  cannot  obtain  oivnership 
information  about  remote  foreign 
owners  because  of  their  complex 
organizational  structures. 

Based  on  these  considerations,  the 
Commission  is  proposing  to  revise  the 
scope  of  the  ownership  information 
reported  on  Schedules  A.  B,  and  C  The 
amendments  are  designed  to  focus 
attention  on  those  persons  that  are  most 
likely  to  be  in  a  position  to  a^ect  the 
management  of  the  broker-dealer  by 
including  certain  persons  not  currentljr 
required  to  be  disclosed,  and  by 
eliminating  disclosure  of  persons  whose 
ownership  interests  are  so  remote  they 
are  not  in  a  position  to  influence  or 
control  the  broker-dealer.  Any  persons 
having  actual  control  that  are  not 
required  to  be  disclosed  on  the 
schedules  would  continue  to  be 
disclosed  in  response  to  Item  6  of  Ftjrra 
BD.  *'In  addition,  the  structure  of  the 
schedules  would  be  changed  to  assist 
registration  examiners  in  determining 
the  chain  of  ownership  of  each 
applicant. 

1.  Schedule  A:  Directors,  Officers,  and 
Direct  Owners 

Under  the  revised  schedules, 
applicants  would  report  executive 
officers,  directors,  and  five  percent 
direct  owners  on  Schedule  A.**  Direct 
owners  are  persons  who  own, 
beneficially  own,  have  the  right  to  vote, 
or  the  power  to  sell  or  direct  the  sale  ot 
five  percent  or  more  of  the  voting 


**In  1990,  foreign  peiaoDS  had  equity  interests  of 
25  percent  or  more  in  approximately  130  registei«d 
broker-dealers.  See  U.S.  Department  of  tha 
Treasury.  National  Treatment  Study:  Report  to 
Congress  on  Foreign  Covenxsent  Treatment  of  VS. 
Commercial  '^"*'i"B  B°d  Securities  Orgamzatioaa 
(Nov.  3a  1990).  at  as  See  also  Interna tionaltration 
of  tha  Securities  Markets:  Report  of  the  U.S. 
Securities  asid  Fyrhangs  Caauaissioa  to  the  Senate 
Committee  cd  Bankiag,  HousloB  and  Urban  Aflaira 
aad  the  House  Conasittae  oa  Saergy  and  Coauneroa 
(My  27. 1087),  at  Chapter  V.  Appendix  B-as 
(reaiarks  of  Jaooaa  M.  Oavin,  Vice-Chairman. 
NASD}. 

"Item  6  generally  asks  for  information 
coBcemins  any  paraoa  not  named  in  the  schaduiea 
that  directly  or  iodireotty  oentrols  the  wisiiajaaasrt 
or  policies  of  the  appUcant  thrwmh  ma  a^ttmmt  or 
other  Biaana.  or  ^t  Saancea  tha  busiaaaa  affca 
appikwM. 

**  AH  iadtract  owaaca  wo«14  be  raported  oa 
ScheAie  B.  wfafle  aasendMeata  ta  SdMdales  A  and 
B  wevkl  be  OMda  aa  Schedala  C  See  dtacaaaioB, 
infra. 
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securities  of  the  broker-dealer." 
Applicants  that  are  public  reporting 
companies  under  Section  12  or  15(d)  of 
the  Exchange  Act.  however,  would  not 
be  required  to  list  their  owners  on 
Schedule  A  because  these  owners 
already  are  disclosed  pursuant  to  the 
requirements  of  Section  13  of  the 
Exchange  Act." 

For  purposes  of  Schedule  A,  persons 
would  be  deemed  to  benericially  own 
securities  held  by  certain  immediate 
family  members  with  whom  they  share 
the  same  residence.  "  Family  members 
include  a  person's  child,  stepchild, 
grandchild,  parent,  stepparent, 
grandparent,  spouse,  sibling,  mother-in- 
law,  father-in-law,  son-in-law,  daughter- 
in-law,  brother-in-law,  and  sister-in- 
law.**  This  proposed  attribution  rule  is 


*■  In  the  case  of  an  applicant  that  i*  a  partnership, 
all  general  partnen  and  thoae  limited  partner*  that 
have  the  right  to  receive  upon  diMolution.  or  that 
have  contributed,  five  percent  or  more  of  the 
partnership's  capital,  would  be  reported  on 
Schedule  A. 

**  In  contrast,  an  applicant  that  is  owned  by  a 
public  reporting  company.  X.  but  that  is  not  itself  a 
reporting  company,  would  disclose  X  on  Schedule 
A.  but  would  not  disclose  the  owner?  of  X  (/.0.,  the 
indirect  owners  of  the  applicant)  on  Schedule  B.  See 
the  example  set  forth  in  footnote  36,  infra. 

"The  Commission  historically  has  deemed  a 
person  to  be  the  beneficial  owner  of  securities  held 
by  immediate  family  members  sharing  the  same 
residence  on  the  grounds  that  the  relationship 
between  that  person  and  his  or  her  relative 
ordinarily  results  in  the  person  obtaining  benefits 
substantially  equivalent  to  ownership.  As  the 
Commission  stated  in  Securities  Exchange  Act 
Release  No.  28333  (December  Z,  1988).  53  FR  49997. 
the  rule  "focuses  on  family  members  in  the  same 
residence,  who  reasonably  may  be  assumed  to  act 
in  one  degree  or  another  as  an  economic  unit,  and 
who  may  benefit  from  each  other's  enrichment" 

See  also  Rule  16a-l(a)(2)(iij(A).  17  C7R  240.168- 
l(a)(2)(ii)(A),  attributing  beneflcial  ownership  of 
securities  held  by  members  of  a  person's  immediate 
family  sharing  the  same  household  for  purposes  of 
Section  16  of  the  Exchange  Act  IS  U.S.C.  78p:  and 
Securities  Exchange  Act  Release  Nos.  18114 
(September  24. 1981).  4«  FR  48147,  27148  (August  18. 
1969).  M  FR  35667.  and  26869  (February  8, 1901),  56 
-FR  7242. 

"See  Rule  16a-l(e).  detming  immediate  family 
for  purposes  of  Section  IS  Like  Rule  16a-l.  the 
Form  BO  attribution  rule  would  Include  adoptive 
relationships.  Under  the  proposed  approach.  If  a 
father  directly  owned  4  percent  of  the  applicant  and 
an  adult  daughter  sharing  the  same  residence 
owned  2  percent  both  would  have  to  be  named  on 
Schedule  A.  If.  however,  the  daughter  was  a  minor 
child  and  the  father  exercised  Investment  and/or 
voting  power  over  the  securities  held  in  her  name, 
the  father  would  add  the  securities  held  by  hi* 
daughter  to  his  own  holding*.  The  father  would  thu* 
report  8  percent  ownership  of  the  applicant  on  Form 
BD. 

The  Commiision  solicits  comment  on  whether 
securities  held  by  persons  other  than  immediate 
family  members  sharing  the  same  residence  also 
should  be  attributed  for  purposes  of  Form  BD. 


designed  to  prevent  the  concealment  of 
ownership  interests  through  the 
assignment  of  actual  ownership  to 
family  members.  A  person  also  would 
be  deemed  to  beneficially  own 
securities  that  he  or  she  has  the  right  to 
purchase,  in  sixty  days  or  less,  through 
the  exercise  of  an  option,  warrant,  or 
right  to  purchase  the  security.**  The 
Commission  requests  comment  on 
whether  either  of  these  proposed 
attribution  rules  should  be  modified  in 
any  respect. 

2.  Schedule  B:  Indirect  Owners 

Applicants  for  registration  would 
report  indirect  ownership  on  Schedule  B; 
that  is.  they  would  disclose  all  twenty- 
five  percent  owners  of  direct  owners, 
their  twenty-five  percent  owners,  and 
each  successive  twenty-five  percent 
owner  of  a  twenty-five  percent  owner, 
continuing  up  the  chain  of  ownership 
until  a  reporting  company  is  reached.  If 
there  is  no  reporting  company  in  the 
chain  of  ownership,  disclosure  would 
stop  when  an  individual  twenty-five 
percent  owner  is  Hsted.  If  there  are  no 
twenty-five  percent  individual  owners, 
none  would  be  required  to  be  reported. 
The  attribution  rules  of  Schedule  A 
discussed  above  also  would  apply  to 
indirect  owners  reported  on  Schedule  B. 
Moreover,  in  the  case  of  an  owner  that 
is  a  partnership,  all  general  partners  and 
those  limited  partners  that  have  the  right 
to  receive  upon  dissolution,  or  that  have 
contributed,  twenty-five  percent  or  more 
of  the  capital  of  the  partnership,  must  be 
disclosed  on  Schedule  B.** 

This  proposal  assumes  that  only 
twenty-five  percent  indirect  owners  of 
five  percent  direct  owners  would  be  in  a 
position  to  influence  the  policies  of  the 
broker-dealer.  It  is  consistent  with  the 
assumption  underlying  the  form  that 
persons  who  indirectly  own  twenty-five 
percent  or  more  of  a  broker-dealer  have 


**See  Rule  13d-3(d)(l)  under  the  Exchange  Act. 
17  CFR  240.13d-3(d)(l).  which  also  provides  that  a 
person  is  deemed  to  be  the  beneficial  owner  of  a 
security  for  purposes  of  Section*  13(d)  and  (g)  of  the 
Exchange  Act  IS  U.S.C  78m(d)  and  (g).  if  that 
person  has  the  right  to  acquire  beneficial  ownership, 
within  *lxty  day*,  through  the  exercise  of  an  option, 
warrant  or  right  to  purchaae  the  *ecurity. 

"For  example,  a  broker-dealer  may  be  50  percent 
owned  by  a  reporting  company.  X:  40  percent 
owned  by  a  non-reporting  company.  Y;  and  10 
percent  owned  by  a  partnership.  Z.  Each  of  these 
entities  would  be  reported  on  Schedule  A.  The 
owners  of  X  would  not  have  to  be  reported  on 
Schedule  B  because  X  is  a  reporting  company.  The 
25  percent  owner*  of  Y  would  have  to  be  reported 
on  Schedule  B,  a*  would  their  2S  percent  owner*, 
and  (o  on.  until  a  reporting  company  or  the  latt  25 
percent  holder  i*  di»clo*ed.  The  general  partner*  of 
Z  and  all  limited  partner*  entitled  to  25  percent  of 
the  proceed*  on  dissolution  would  have  to  be 
disclosed  on  Schedule  B.  as  would  their  25  percent 
owner*,  continuing  on  up  the  chain  until  a  reporting 
company  or  the  la*t  25  percent  owner  i*  li*ted. 


the  ability  to  "control"  that  broker- 
dealer.*' Thus,  Schedule  B  would  not 
require  disclosure  of  any  person  who, 
for  example,  has  effective  control  of  the 
applicant  through  twenty-four  percent 
ownership  of  each  of  two  fifty  percent 
owners.  If  the  combination  of  the  two 
twenty-four  percent  ownership  interests 
allows  such  person  to  "cause  the 
direction  of  management  or  policies"  of 
the  broker-dealer,  his  or  her  ownership 
would  have  to  be  reported  in  response 
to  Item  6  of  Form  BD.  The  Commission 
considered  whether  to  require 
applicants  to  report  indirect  owners 
based  on  their  diluted  ownership 
interest,  but  did  not  propose  this 
approach  because  it  would  require  each 
applicant  to  obtain  a  significant  amount 
of  information  about  every  indirect 
owner's  holdings  to  determine  his  or  her 
diluted  ownership  interest — an 
especially  difficult  task  when  ownership 
is  through  several  indirect  holdings.  In 
any  case,  as  discussed  above,  even 
persons  who  have  diluted  ownership 
interests  must  disclose  their  identity 
under  Item  6  if  they  control  the 
management  or  policies  of  the  applicant. 

3.  Schedule  C:  Amendments  to 
Schedules  A  and  B 

Under  the  proposed  scheme,  all 
amendments  to  Schedules  A  and  B, 
including  additions  and  deletions  of 
names  reported  on  the  schedules,  would 
be  made  on  a  separate  Schedule  C. 
Schedules  A  and  B  would  be  filed  only 
with  the  initial  application  for 
registration. 

B.  Other  Schedules 

1.  Schedule  D:  Continuation  Page 

Details  of  answers  to  items  in  Form 
BD  would  continue  to  be  provided  on 
Schedule  D,  with  the  exception  of 
answers  to  Item  7  (which  are  provided 
on  Schedule  DRP,  discussed  below)  and 
to  the  other  schedules  to  the  form. 

2.  Schedule  DRP 

CurrenUy,  descriptions  of  events 
resulting  in  an  affirmative  answer  to 
Item  7  of  Form  BD  are  set  forth  on 
Schedule  D.  The  descriptions  are  set  out 
in  "free  text;"  that  is,  unlike  the  other 
schedules  to  the  form,  elements  of  the 
events  are  not  organized  in  a  structured 
format.  The  amendments  would  add  a 
new  Schedule  DRP  that  would  be 
substantially  identical  to  the  DRP  page 
filed  by  registered  representatives  with 
the  NASD  on  the  CRD  system  as  part  of 
Form  U-4.  The  proposed  schedule  would 
specify  the  elements  of  each  event  that 


"  See  the  in*tniction*  to  Form  BD.  dt*cussed 
supra,  at  part  11  of  this  release. 
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as  is  now  required 


must  be  disclosed  and  structure  the 
responses  to  ensure  that  sufTicienl 
information  is  provided. 

Schedule  DRP  wduld  be  integrated 
into  the  CRD  syster  i.  Broker-dealers 
that  maintain  a  cun  ent  Form  BD  or 
Form  U-4  on  the  CF  D  would  not  be 
required  to  complett  an  entire  Schedule 
DRP,  but  would  onl*  fill  out  Item  1. 
which  requests  the  i  lame  of  the 
applicant  or  affiliatif  and  certain  other 
identifying  informal  ion.* The 
identifying  information  will  permit 
registration  examinition  personnel  of 
the  Commission,  tht  NASD,  and  the 
state  securities  confnissions  to  locate 
the  applicant  in  theiCRD  system,  and 
thereby  eliminate  the  need  to  have 
applicants  duplicats  information  already 
captured  by  the  CR  3.  For  each  new 
event  resulting  in  ai  i  affirmative  answer 
to  Item  7  of  Form  Bl )  or  an  update  of  an 
event  that  previously  has  been  reported, 
the  registrant  woulcj  be  required  to  file  a 
new  Schedule  DRP 
for  Schedule  D). 

3.  Schedule  E 

Schedule  E  to  Fotkn  BD  currently 
requires  broker-dealers  to  disclose 
information  regardi  ig  all  business 
locations  apart  fron  i  the  main  ofTice. 
including  the  locatifn  and  name  of  the 
supervisor  of  each  l^ranch  office,  and 
any  closing  or  opening  of  an  office. 
Schedule  E  would  continue  to  require 
the  same  disdosura  but  would  provide 
a  more  structxu^d  format  for  providing 
the  required  inform*  tion. 

IV.  Timing 

If  the  Commissioi  i  adopts  the 
proposed  revisions  to  Form  BD, 
registered  broker-d  talers  would  be 
required  to  file  amendments  to  their 
existing  Form  BD  tc  the  extent  that  any 
information  contair  ed  therein  is 
inaccurate  or  incon  plete.  Thus,  broker- 
dealers  would  need  to  review  their 
current  Form  BD  fil  ngs  to  determine 
whether  they  conta  n  all  the  information 
required  by  the  ami  mdments  to  the  form 
and  the  schedules.  Moreover,  registrants 
would  file  a  new  S<  hedule  A  and 
Schedule  B  the  nex  time  they  are 
required  to  amend  I  heir  ownership 
information.  The  C(  immission  would 
provide  an  appropr  ate  transition  period 
for  broker-dealers  1  q  file  any  required 
amendments. 

V.  Request  for  Conimenl 

The  Commissionjbelieves  that  the 
changes  to  Form  Bl  t  described  above 
will  reduce  the  rey  latory  burden  upon 


"In  addition  to  compl 
wouid  b«  rmfaind  lo  atti  di 
previously  filed  with  tlMlCRI}. 


sting  Item  1.  broker^fealers 
a  copy  of  tfaa  DRP  page 


broker-dealers  while  at  the  same  time 
providing  more  meaningful  information 
to  the  Commission  and  other  securities 
regulators.  The  Commission  requests 
comment  on  whether  the  amendments 
as  proposed  would  accomplish  these 
goals.  The  Commission  further  requests 
comment  on  each  of  the  specific  changes 
to  the  form. 

VI.  Effecto  OB  Competilioa  and 
Regulatory  FiexibiKty  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange  Act  »' 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act.  to 
consider  the  anticompetitive  effects  of 
such  rales,  if  any,  and  to  balance  any 
anticompetitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  is  prebminarily  of 
the  view  that  the  proposed  amendments 
to  Form  BD  would  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exdiange  Act 
The  Commission  requests  comment, 
however,  on  any  competitive  burdens 
that  might  result  from  adoption  of  the 
form  revisions  described  in  this  release. 

In  addition,  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA"),  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act  *•  regarding  the  proposed 
revisions  to  Form  BD.  The  IRFA 
indicates  the  proposed  revisions  could 
impose  some  additional  costs  on  small 
broker-dealers.  The  Commission 
believes,  however,  that  the  amendments 
minimize  these  costs  to  the  greatest 
extent  possible  while  still  fulfilling  their 
purpose.  A  copy  of  the  IRFA  may  be 
obtained  from  Belinda  Blaine,  Attorney, 
Office  of  Chief  Counsel  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  MaU  Stop  5-1.  Washington,  DC 
20549  (202)  504-241& 

VII.  Statutory  Basis 

15  U.S.C.  78o,  780-5,  78q,  78w. 

List  of  Subjects  io  17  CFR  Part  249 

Reporting  and  recordkeeping 
requirements.  Securities.  Broker- 
Dealers. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  title  17,  chapter  II,  part  249  of 
the  Code  of  Federal  Ilegulations  as 
follows: 


»UU.&C7S*v{a)(2). 

"su.sii.eoj. 


PART  249-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  249 
continues  to  read  as  follows: 

Authority:  15  UJ&X:.  7Sa.  et  aeq..  unless 
otherwise  aoted. 

§249.501    (AnwfMledl 

2.  By  revising  Form  BD  prescribed  by 
17  CFR  249.501  to  read  as  follows: 

Note:  Form  BD  does  not  appear  in  the  Code 
of  Federal  Regulations.  The  proposed  revised 
Form  BD  is  attached  as  appendix  1  to  this 
release. 

Dated:  September  3, 1991. 

By  the  Commission. 
lonathan  G.  Katz. 
Secretary. 

Appendix  1 

OMB  Approval 
OMB  Number  323&-0012 
Expires:  Uay  31. 1904 

Estimated  average  burden  hours  per  form — 
4.12 

Form  BD — Uniform  Application  for  Broker- 
Dealer  Registration 

Instructions  for  Form  BD 

1.  Updating — By  law,  the  applicant  must 
update  the  Form  BD  information  by 
submitting  amendments  whenever  the 
information  on  file  changes.  Complete  all 
amended  pages  in  full  and.  except  for 
Schedule  C.  drde  tlie  number  of  the  item 
being  chaaged. 

2.  Contact  Empkiyee — ^The  Individual 
listed  on  page  1  as  the  contact  employee  must 
be  authorizMl  to  receive  all  compliance 
information,  communications  and  mailings 
and  be  responsible  for  disseminating  it  withia 
the  apphcanf's  organization. 

3.  Format 

•  Attach  an  Exectjtion  Page  [Page  1)  with 
original  manual  signatures  to  the  initial  Form 
BD  filing  and  each  amendment  to  the  form. 
Amendments  to  Schedules  C,  D  and  DRP  aho 
must  be  accompanied  by  an  Execution  Page 
(Page  1).  Schedules  A  »  B  are  amended  l)y 
Filing  Schedule  C 

•  Type  all  information. 

•  Give  the  name  of  the  broker-dealer  and 
date  on  each  page. 

•  Use  only  the  Form  BD  and  its  Schedules 
or  a  reproduction  of  them. 

4.  Deflnitions 

•  Applicant— The  broker-dealer  applying 
on  or  amending  this  form. 

•  Control — ^The  power,  directly  or 
indirectly,  to  direct  the  management  or 
policies  of  a  company,  whether  through 
ownership  of  securities,  by  contract,  or 
otherwise.  Any  person  that  (i)  is  a  director, 
general  parmer  or  officer  exercising 
executive  responsibility  (or  having  similar 
status  or  functioos):  (ii)  directly  or  indirectly 
has  the  right  to  vote  25%  or  more  of  a  class  of 
a  voting  security  or  has  the  power  to  sell  or    . 
direct  the  sale  of  25%  or  more  of  a  class  of 
voting  securities:  or  (iii)  in  the  case  of  a 
partnership,  has  the  ri^t  to  receive  upon 
dissolution,  or  has  contributed,  25%  or  more 
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of  the  capital,  is  presumed  to  control  that 
company.  (This  deflnition  Is  used  solely  for 
the  purpose  of  Form  BD.) 

•  Jurisdiction — Any  non-Federal 
government  or  regulatory  body  in  the  United 
States,  Puerto  Rico  or  Canada. 

•  Person — An  individual,  partnership, 
corporation  or  other  organization. 

•  Self-regulatory  organization — Any 
national  securities  or  commodities  exchange 
or  registered  securities  association,  or 
registered  clearing  agency. 

5.  Schedules  A,  B  and  C — File  Schedules  A 
and  B  only  with  initial  applications  for 
registration.  Use  Schedule  C  to  update 
Schedules  A  and  B. 

6.  Schedule  D — Schedule  D  provides 
additional  space  for  explaining  "yes" 
answers  to  Form  BD  Items  (except  for  Item  7), 
but  not  for  continuing  Schedules  A,  B  or  C.  To 
continue  Schedules  A,  B  or  C,  use  copies  of 
the  Schedule  being  continued. 

7.  Schedule  DRP — Applicant  may  submit  a 
partially  completed  Schedule  DRP  (as 
specified  in  the  Schedule)  only  if  the 


applicant  or  control  affiliate  for  whom  the 
Schedule  is  being  Tiled  has  submitted  a  fully- 
completed  Schedule  DRP  (in  connection  with 
anotiier  Form  BD  filing]  or  a  DRP  Page  (in 
connection  with  a  Form  U-4  filing)  relating  to 
the  occurrence  of  the  same  event  to  the 
Central  Registration  Depository  (CRD) 
system  of  the  NASD.  In  such  cases  this  fully- 
completed  Schedule  DRP  or  DRP  Page  must 
be  attached  to  the  applicant's  Schedule  DRP. 

8.  Schedule  E — Schedule  E  amendments 
reporting  changes  in  Branch  Offices  may  be 
submitted  without  an  execution  page. 

9.  Government  Securities  Activities 

A.  Section  15C  of  the  Securities  Exchange 
Act  of  1934  requires  sole  government 
securities  broker-dealers  to  register  with  the 
SEC  To  do  so,  use  Form  BD  and  answer 
"yes"  to  Item  12  if  conducting  only  a 
government  securities  business. 

&  Broker-dealers  registered  or  applicants 
applying  for  registration  under  section  15(b) 
or  15B  of  the  Exchange  Act  that  conduct  (or 
intend  to  conduct)  a  government  securities 
business  in  addition  to  other  broker-dealer 


activities  (if  any)  must  file  a  notice  on  Form 
BD  by  answering  "yes"  to  Item  13A. 

C.  Broker-dealers  registered  under  section 
15(b)  or  15B  of  the  Exchange  Act  that  cease 
to  conduct  a  government  securities  business 
must  file  notice  when  ceasing  their  activities 
in  government  securities.  To  do  so,  file  an 
amendment  to  Form  BD  and  answer  "yes"  to 
Item  13B. 

10.  Federal  Information  Law  {.nd 
Requirements — ^The  Exchange  Act,  sections 
IS,  15C  17(a)  and  23(a).  authorize  the  SEC  to 
collect  the  information  on  this  form  from 
applicants  for  registration  as  a  broker  or 
dealer  (and  persons  associated  with 
applicants).  The  information  is  used  for 
regulatory  purposes,  including  deciding 
whether  to  grant  registration.  The  SEC 
maintains  files  of  the  information  on  this 
form  and  makes  it  publicly  available.  Only 
the  Social  Security  Number  information, 
which  aids  in  identifying  the  applicant,  is 
voluntary. 

MUJHO  COOC  MtO-01-M 
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POIR      •• 

1 


AOP 


-31- 


icant: 


KC  rilt  Ho. 
8- 


CM)  ao.t 


DATE 


m/torn 


UniUrm  flfipllcstlM  Hr 


liar  laiiBtratlon 


IK:     Failure  td 
k««p  accuratt  beoka 
brokar-daatar  Mould 
adiinUtrativa, 


kaap  tiiia  fena  currant  and  to  fUa  accurata  ot«pl«Mntary  inforwtlon  on  a  tiaaly  baafa,  or  tho  fatlura  to 
and  racordi  or  oth*r«<aa  to  coaply  tilth  tha  provUiona  of  lau  allying  to  ttia  conduct  of  fauatnaaa  aa  a 
vfotata  tha  Fadaral  aacurftlaa  lava  and  tha  laua  of  tha  juriadicticna  and  aay  raault  <n  diaciplinary, 
fnjtkctlva  or  crlalnal  action. 


iwariauu.  mgroTonrt  «  anaitms  or  run  wt  cowsriTuit  ariiiiML  viouTiow. 


D 


Application 


1.    Exact 
A.     Full 


princ 


:{pal  buainaaa  addraaa.  Hi  ling  addraaa,  if  diffarant.  and  talapfiona  nu*ar  of  applicant: 
applicant  (if  aola  propriator,  atata  laat,  firat  and  aiddla  naaa): 


•.     IRS  Eiipl.  Idant.  Ho. 


C.    HaM  undar 


ttiiO*  brokar-daalar  buaineta  priMrily  ia  conductad,  if  diffarant: 


Liat  on  tdaduta  0  any  othtr 


fay  tAich  tha  fini  conducta  buainaaa. 


D.     If  thia  fil 
nafla  changii 


i^  Mkta  a  DMe  chaf^a  en  bahalf  of  tha  applicant,  antar  tha  pravioua  naM  and  apacify  attathar  tha 
ia  of  tha  applicant  naaa  (IA)  or  buainaaa  naae  (1C): 


D 


(IA) 


D 


(1C) 


E.     Fina  aain  iddraaa:     (Do  Hot  Uaa  A  P.O.  Hox) 


tr  and  atrcet) 
F.    Nailing  adf-aaa.   if  diffarant: 


(City) 


(State) 


(Zip  Coda  •  All  Hina  Digita) 


C.  luainaaa  T(  lephone  H«a*ar 


(Araa  Coda 
N.  Contact  im 


(Takcphcna  Huiber) 


loyaa: 


Titla) 


(Araa  Coda) 


(Talaphona  Ho.) 


EXEOniOM 

For  tha  purpoaa  of  iomplyii^  with  tha  laM  of  tha  Stata(a)  daaignatad  in  Itcai  2  relating  to  either  the  offer  or  aale  of 
tacurttiea  or  coMo^ftiaa.  tha  videraigned  and  applicant  hereby  certify  that  the  applicant  ia  in  ceaptianca  Mith  applicable 
state  aurtty  ba>«l<n«  raquiraawfts  and  irrevocably  appoint  the  atteiniatrator  of  each  of  thoae  Stata(a)  or  auch  other  peraon 
dMignatcd  by  Iom.  m^  the  aucceaaora  in  auch  office,  attorney  for  the  applicant  in  aaid  State(a)  \^»on  Mhoai  My  be  aervad  any 
notice,  proceaa,  or]p(aadir«  in  any  action  or  proceeding  againat  the  applicant  ariaing  out  of  or  in  connection  Mith  the  offer 
or  aale  of  aecuriti^  or  coaanditiaa,  or  out  of  the  violation  or  alleged  violation  of  the  lOMa  of  thoae  State(a),  and  the 
applicant  hereby  cenaentt  that  any  auch  action  or  proceeding  againat  the  applicant  aay  be  ca—ncad  in  any  court  of  coMpetent 
jurisdiction  and  proper  venue  aithin  aaid  Stata{s)  by  aervice  of  proceaa  t^on  aaid  appointee  Mith  tha  aaa*  affect  aa  if 
applicant  Mare  a  resident  in  aaid  State(a)  and  had  lawfully  been  aerved  Mith  proceaa  in  aaid  Stata(a}. 


conaaiita 


The  applicant 
Exchange  CoMaission 
application  for  a 
certified  aail  or 
given  in  lt««  1.E 


that  aervice  of  any  civil  action  brought  by  or  notice  of  any  proceeding  before  the  Securitiea  and 
or  mrf  aelf-regulatory  organization  in  connection  Mith  the  applicant'a  broker-dealer  activitiea,  or  of  any 
otective  decree  filed  by  the  Securitiea  Invaator  Protection  Corporation,  aay  be  given  by  regiatered  or 
nfinMd  talegraa  to  the  applicant'a  contact  a«ployec  at  the  Min  addraaa,  or  Miling  addraaa  if  different, 
and  I.F. 


■U  It 
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F  OIR   SS 
2 


A^l  leant: 

KC  Filt  Mo.: 
S- 

CM>  He.: 

MTC 

m/oorn 

The  undtrsignad,  being  firat  duly  aMom,  dapoeea  and  aaya  tiwt  ke/atie  haa  executed  th<i  form  on  behelf  of,  end  Hitti  the 
authority  of,  aaid  a^licant.  The  ufderaigned  end  applicant  rapraaant  that  the  InfonMtion  and  atatoMnta  contained  herein, 
includii^  exhibita  attached  hereto,  end  other  inforaetien  filed  heroMith,  ell  of  i4i<ch  ere  Mdc  e  pert  hereof,  are  current, 
and  coapltta.  The  widaraignad  and  applicant  further  rapraaant  that  to  the  extent  any  inforRatien  previeualy  attelttad  ia  not 
auch  inforaetien  i a  currently  eccurete  end  coi^lete. 


Oete 


of  ApplicenT 


Sy: 


tisneture  and  Title 
Sitecribad  and  auom  before  ae  thia  ___  dtay  of  ___ 
Ny  CoMiaaion  expiree  ______^^_^^___  County  of 


Print 


'^"'^     Stete  of 


Sotery  Pt^lic 


Thia 


wutt  alMBys  ba  caiptatad  In  full  nftii  aristnal. 
Affix  notary  atai^  ur  aaal  yicre  applicaMa. 


•ipiatwa  and  natarisatlen.  Tb 


circla  i 


i»i«S 


2.  Indicate  in  the  boxee  belOM  eech  Jurisdiction  in  lAich  the  applicant  is  regittered  or  Mieheo  to  register  aa 
a  broker-dealer.  If  anf  registration,  license,  or  asstership  listed  is  of  e  restricted  nature,  eiplein  fully 
Schedule  D. 

Securitiea  and  Exchange  Coaaission 


MO:  ASE  n  •«  D  CSOE  n  CSE  Q  WE  Q  "•*  D  ^"^   D  >**«  D  ^«  D  OOm^   (Specify) 


alQ  aicO  «D  »«n  "D  "D  ctD  ^  D  ^D  "-D  caQ  ««D  'oD 
iiD  «"D  »*D  kD  ""D  »j»D  ••D  »  D  "»n  wD  ""D  wD  "oD 
mQ  hcn  "vQ  '"•D  "JQ  ""D  "»D  "c  D  ""D  «»D  «D  o«D  ^*D 
«'D  scQ  »D  tnD  "D  "tD  vtQ  V*  D  ••D  MvQ  m'D  ^D  «D 


5.  Indicate  dete  and  place  applicent  obteined  its  legel  stetua  (i.e.,  piece  of  incorporation,  where  pertnership  agreeiMnt  uas 
filed,  or  where  applicant  entity  Mes  foraed): 


Data  of  foraation 


cokporationQ 

Applicant's  fiscal  year  enda 


(MN/DO/TT) 
PARTNERSHIP Q 


Place  of  foraation. 


of: 


SOLE  PROPRIETOtSIIIpQ 


OTMER^ 


Spec if y_ 


(MN/DO) 


Schedule  A  end,  if  epplicable.  Schedule  B  auat  be  coapleted  aa  part  of  all  initiel  epplicetions.  Amn^ents  to  these 
Schedules  aust  be  provided  on  Schedule  C. 


4.  If  applicent  is  e  sole  proprietor,  stete  full  residence,  eddress  end  Sociel  Security  Nk^ber. 
Social  Security  Ho: 


(Huiter  end  atreet) 


(City) 


(State) 


(Zip  Code  •  All  nine  Digits) 


5.  la  applicant  at  the  tiae  of  thia  filii*  aucceeding  to  the  buainaaa  Of  a  currently  regioteredbroker-deelert      **  ** 
(Do  not  continuelly  report  pest  auccessiona) U  U 

If  "yea,"  ansMor  the  ^ueationa  belou  end  describe  the  deteila  of  the  auccession  en  ScheAile  D. 
A.  Oete  of  Sueceaaion:  - 


•II  Itaaa.  Ce^eta 


in  full,  circle 


itMa  and  file  vith 


len  page  (page  1). 
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ADpl 


of  PrwItcMsor; 
tn  Capi.  IilMrt.  He. 


OoM  «iy  ptr«on 
A.    Control  th* 


•n- 


cant: 


KC  nit  No. I 
•- 


cao  No.! 


MTC 

m/torrt 


Urn  cao  Mo.  (If  any): 


SEC  ril*  HuriMr:    81 


net 


in  Itai  1  or  SctMdults  A,  ■.  or  C,  d<rwtly  or  IndlrKtly: 


^ . jt  or  poKcioo  of  i^Kcant  throus*  ogriwHt  or  othorwUeT    So*  fn»trwet<on»  for  y^  „j 

O«f<n<tton(pf  Control.     (If  yw,  ototo  on  8eh«Julo  0  tlio  o««ct  nMi  of  ooch  |»r««  ond  dweribt  tho  bMU  for  q  q 

tlw  porMn'ii  control.) 

B.    Wholly  or  pirtlolly  iinarc*  th«  buoJneM  of  if^pKcant  in  mf  wmmtr  othor  than  by:  (Da  piAlic  offaring  of  y^  ^^ 


aactjritiaa  Aade  purauant  to  ttta  Sacuritiaa  Act  of  1933;  (2)  cradit  axtandad  in  tha  ordinary  couraa  of 
buainaaa  ^  a«4ipn«ra,  b«^a  ar4  atltara;  ar  a  aatiafactory  atiMirdinatien  agniint,  aa  dafinad  In  Bula 
15c3-1  tMiitt  tha  Sacuritiaa  Exchang*  *ct  of  1934  (17  CM  240.15c3-1)T 


If  "yaa",  aiata  on  Schadula  B  tha  axact  naM  of  aach  paraon  and  daacriba  tha  agriiint  or  arrangavnt  throush 
^ich  auch    inancins  la  nada  aval  labia.  Including  tha  m»M\t  tharaof.  


7.    Back9rat«id  Inf 01 'nation 

Usa  Schadula  W^  for  providing  dataila  to  "y««"  anatiera  to  tha  queationa  In  Itan  7. 

Oafinitiona: 

0     Control  affiUaU  -  A  parww  nawd  in  Itana  I.A.,  «.  or  in  aithar  Schadulaa  A.  B  or  C  aa  control  paraona  or  any  othar 
iniividual  or  o  ganiiation  that  diractly  or  Indiractly  controla,  ia  under  comon  control  with,  or  ia  controUad  by  tha 
applicant,  incldir*  any  currant  anployaa  axcapt  ona  parfeming  only  clarical.  a^iniatrativa,  a^^ort  or  ainilar 
fuKtiona,  or  Wio,  regardlaat  of  title,  perfom  no  exccutiva  dutiaa  or  have  no  aanior  policy  Making  authority. 


DD 


Invaatnant  or  ifvaatwnt-ralatad  -  Pertaining  to  aacuritlaa,  eoawiditiea.  banking,  inauranca,  or  real  aetata  (including, 
but  not  United  to.  acting  aa  or  being  aaaociated  nith  a  broker-dealer,  nunicipal  aacuritlaa  dealer.  goverrMnt  aacuritiea 
broker  or  deal*',  inveatnent  coe»)any.  inveatnant  adviaar,  futurea  aponoor.  bank,  or  aavinga  and  loan  aaaoclatlon). 

Involved  -  Doini  an  act  or  aidirw.  abetting,  co«»eling.  coiirirting.  Inducing,  conspiring  nith  or  falling  reasonably  to 
S(4>ervisa  anothtr  in  doing  an  act. 

Foreign  f  inonci  il  regulatory  euthority  •  Ineludea  (A)  a  foreign  aecuritiea  authority;  (B)  other  govemnental  body  or 
foreign  equivalwt  of  a  aelf- regulatory  organization  anpouered  by  a  foreign  govemnent  to  acteiniater  or  enforce  ita  laua 
relatii^  to  thairegulation  of  inveatwit  or  investnent-related  activitiea;  or  (C)  a  neafcerahip  organization,  a  fuKtion  of 
which  ia  to  regelate  the  participation  of  Ita  neaters  In  the  activitiea  Hated  above. 


In  the  past  tan  yeera  haa  the  applicant  or  a  control  affiliate  been  convicted  of  or  pleaded  guilty  or  nolo  contendere 
("no  contest")  in  a  doneatic  or  foreign  court  to: 

(1)  a  f ale iy  or  Hi adeawanor  involving: 


0  liwaatnent  or  an  invaatnent-ralated  buainaaa 

0  fraud,  falae  statenents.  or  oniasiona 

o  «rongful  taking  of  property,  or 

o  fcribery,  forgery,  cotaiterfeiting  or  extortion?. 


Vaa  Ho 

D  D 

Tea  Ho 

D  D 


(2)  eny  <ther  felony? 

Naa  wiy  daeestic  or  foreign  court: 

CD  In  th<  past  ten  yeara,  enjoined  the  applicant  or  a  control  affiliate  In  connection  with  any  Inveatnent-   y^  ^ 


rclatid  activity?. 

(2)  ever  focnl  that  the  applicant  or  a  control  affiliate 
retttfj  statutea  or  ragulationa? 


D   D 


Involved  In  a  violation  of  Invaataant- 


Haa  the  U.) 

(1)  foini 

(2)  foind 


or  ati  tutea?. 


(3)  i»wd 


havi  <i  ita  authorization  to  do  buiineaa  denied,  auapanded,  revoked,  or  reatrictad? 


Sacuritiaa  ar^  Exchai«e  Coaaiaaien  or  the  Coavdity  Futurea  Trading  Coaaiaalon  ever: 
tha  applicant  or  a  control  affiliate  to  have  nada  a  falae  atatnaent  or  oniaaion? 


tha  app. leant  or  a  control  affiliate  to  have  been  Involved  In  •  violation  of  Ita  rtgulatlcng 


the  ^pliCLnt  or  a  control  affiliate  to  have  been  a  cauae  of  an  inveattaent-ralatad  buainaaa 


Tee 

D 

Ho 

D 

Tea 

D 

No 

D 

Tee 

D 

Ho 

D 

Tea 

D 

Ho 

D 

a  I  ItaM.  Coapleta 


in  full,  circle 


IteM  and  file  wltk  •Mcution 


(page  1). 
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FOIN 


■  • 


Applicant: 

SEC  FUt  Ho.: 

no  Mo.: 

DATE 

w/oo/rr 

H)    anttrod  on  order  dtnying,  suaponding  or  rtvek<n|  th«  •pplicant's  or  a  control  affUiata'a 
rogittratlon  or  othorMiaa  ditcipKnad  it  by  raatricting  (ta  activUiaa? 


Tta  Mo 

D  D 

(5)  <«poaad  a  civil  annay  panalty  en  tha  applicant  or  •  control  affiliata,  or  ordarad  tha  applicant  or  a    «m  h<. 
control  affiliata  to  caaaa  and  daaiat  froai  any  activityf I?  ^ 

Naa  any  othar  fadaral  ragulatory  agancy,  any  atata  ragulatory  agancy,  or  foraign  financial  ragulatory  authority: 

(1>  tunr  foutd  tha  applicant  or  a  control  affiliate  to  havo  aada  a  falaa  atataawit  or  oaiaaian  or  baon 
diahonaat,  tnfair,  or  wwthicalT 


(2)  avar  fooid  tha  applicant  or  a  control  affiliata  to  hava  baan  involved  in  a  violation  of  invaafant 
ragulationa  or  atatutaa? 

(3)  9yftr  foifid  tha  applicant  or  a  control  affiliata  to  hava  baan  a  cauaa  of  an  invaifant-ralatad  buainaea 
having  ita  authoriiation  to  do  buainaaa  denied,  auapandad,  ravekad,  or  roatrictadT 


(A)  in  tha  past  tan  yaara,  antarad  an  order  againat  tha  applicant  or  a  central  affiliata  In  connect ien 
with  en  inveetaant-ralatad  ectivityT 


(5)  tyfr  denied,  suspended,  or  revoked  the  applicant'a  or  a  control  afflllate'a  registration  or  license, 
prevented  It  froa  essociattng  Mith  en  investaent-relatad  buainaas,  or  othemisa  diaciplined  It  by 
restricting  its  activities? 


(6) 


ever  revolced  or  suspended  the  epplicent's  or  a  control  afflllate'a  license  as  an  attorney  or 
accountant? 


Has  any  self-regulatory  organization  or  coaiaoditias  exchange  ever: 

(1)  fokjid  the  applicant  or  a  control  affiliate  to  hava  aada  a  false  stat 


It  or  eaiission?. 


(2)  fotnd  the  applicant  or  a  control  affiliate  to  have  been  involved  in  a  violation  of  Its  rules  (other 
then  a  violation  designated  as  a  "ninor  rule  violation"  under  a  plan  approved  by  the  U.S.  Securities 
and  Exchange  Coaaii ssion)? 

(3)  fotftd  the  applicant  or  a  control  affiliate  to  hava  baan  the  cauae  of  an  inveataant-relatad  buainaaa 
having  Its  authorization  to  do  business  denied,  suspended,  revolted,  or  restricted? 


(4)  disciplined  the  applicant  or  a  control  affiliate  by  expelling  or  auspanding  it  froa  aaiAerahip,  by 
barring  or  auspanding  Its  association  Mith  othar  Mitero,  or  by  otherMlse  restricting  its  activities?. 

F.  Has  any  foreign  goverranent,  court,  regulatory  agancy,  or  exchange  ever  entered  en  order  againat  the 
applicant  or  a  control  affiliate  related  to  Invesfanta  or  fraud  other  than  as  reported  In  Itaaa  7.A., 
■.,  or  P.? 

C.  Is  the  applicant  or  a  control  affiliate  not*  the  at^Ject  of  any  proceeding  that  could  result  in  a  "y**" 
ansMor  to  parts  A-F  of  thia  itaii? 


H.  Has  a  bonding  coatpany  denied,  paid  out  on.  or  revolced  a  bond  for  the  applicant?. 


I.  Docs  the  applicant  have  any  unaatisflad  judgaants  or  liana  against  it?. 


J.  Has  tha  applicant  or  a  control  affiliate  of  the  applicant  aver  been  a  aacurities  fine  or  a  control 

affiliata  of  a  aacurities  fins  that  has  been  declared  banlcn^t,  had  a  truatee  appointed  under  the  Securities 
Investor  Protection  Act,  or  had  a  direct  peyaant  procedure  begin? 


Tea 

D 

MO 

D 

Tee 

D 

Mo 

D 

Tee 
D 

Mo 

D 

Tea 

D 

Mo 

D 

Tea 

D 

Mo 

a 

Tes 

D 

Mo 

D 

Tes 

D 

Mo 

D 

Tea 

D 

Mo 

D 

Tes 

D 

Mo 

D 

Tes 

D 

Mo 

D 

Tes 

D 

Ho 

D 

Tes 

D 

Mo 

D 

Tes 

D 

He 
D 

Tes 

D 

Mo 

D 

Tea 

D 

Mo 

D 

8.  Does  applicant: 

A.  Hava  Miy  arraogeawnt  Mith  any  other  person,  fir«  or  organization  wider  which: 

(1)  Any  of  tha  accounta  or  records  of  applicant  are  kept  or  Hintalnad  by  such  peraen,  fine,  or 
organi  zat  i  on? 


Tea  Mo 

D  D 

Tea  No 


(2)  Tha  ftnda  or  aacuritlea  of  applicant  or  of  any  of  ita  cuatoBara  are  held  or  ■aintainad  by  auch  ether 

person,  fins  or  organiutien  (other  than  •  bank  or  •atlsfactory  control  location  aa  defined  In         'p?  pi 
paragraph  (c)  of  lule  15c3-3  under  the  Sacurltiae  Exchaf«e  Act  of  1934,  17  CF*  240.1Sc3-3) >->  >-> 


H 


all  i 


Caaplete 


In  full,  circle 


ItsM  and  file  Mitli 


(page  1). 
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F  0  ■  R 

s 


ID 


«^  cant: 


KC  FU«  Ho. 
8- 


CItO  Ho. 


DATE 


NM/OO/TT 


Nov*  any  am 


to  MJCk  ottKir  broktr  or  dooltrT. 


ti  H<th  any  etiior  brokor  or  dtolor  undar  lAick  appi leant  rafors  or  introducaa  cuataaaro 


Tat    He 

-   D   D 

If  th«  ««Ur  to  ary  stteoctlon  of  ItM  8  is  "yat."  fumiah  fut(  detaUa  on  Schodula  0  ■•  to  «odi  lucit  amnQ—nt, 
<nclud(r«  til*  full  fwaa  and  principal  buainaaa  addroaa  of  tiia  othor  paraon,  f<r«.  or  organization,  and  a  it— ry  of 
ooch  audt  iimijjwrriT  Claarly  label  th«  a;teacticn  of  Itaa  8  to  Mhich  tha  dataila  of  aoch  arrang—nt  arc  previdad. 


9.  Diractty  or  indiroctly,  dooo  applicant  control,  is  applicant  controlled  by,  or  it  applicant  tnkr  coaam  control  y^  n^ 
with  mrf  pwtnaM«{p,  corporation,  er  athor  arganizatian  ingagid  in  tfca  oocuritiot  or  inowatawnt  adirisory  p-i  pi 
businaaa? | '-*     '-' 

If  t^a  wwwr  ti  Itaa  9  la  "yaa,"  atato  full  naaa  and  principal  buainaaa  addroaa  of  audi  portnarablp,  corporation,  or  other 
ortwiization  w4  dracriba  the  nature  of  control  on  Schedule  0.  If  any  of  the  control  affiUatet  are  regiatared  through 
the  CIO  ayttaa,  (ndfcate  the  Fir*  CUD  nater  to  aid  in  idantification.  See  inatructiono  for  Definition  of  Control. 


10.  Check  typea  of 
A.  Exchange 
8.  Exchenge 
C.  Broker  or  di 

0.  Iroker  or  di 

E.  underwriter 

F.  Mutual  ftfid 
6.  Mutual  fund 
N.     1.    U.S 

2.    U.S 

1.  Nt«iicipal 
J.  Municipal 

8roker  or 
Solicitor  01 
Real  attate 
Broker  or 
Put  and  ca  I 
P.  troker  er 
Q.  Broker  or  i 
I.  Inwaataant 
S.  Broker  or 

U.  Tradii« 
V.  Private  pi 
W.  Other  (give 


ineaa  encaged  in  (or  to  be  angagad  in.  If  net  yet  active)  by  applicant. 

wgaged  In  exchange  coMilaalon  buainaaa  athor  than  floor  activltlaa 

engaged  in  floor  activities 

ler  Making  Inter-dealer  Markets  in  corporate  securities  over-the-cowfter... 

ler  retailing  corporate  securities  over-the-counter 

er  selling  grot^  participant  (corporate  aacurities  other  than  autual  finda). 
tfiderwriter  or  sponsor 


retailer. 


secir 


securities  daalar ;... 

go^rnaant  securities  broker 

itiaa  dealer 

Itiea  broker 

selling  variable  life  Inaurance  or  annultlaa. 
tiae  dapoaits  In  a  financial  Institution 


dialer 


syndicator. 


dialer 


aalllng  all  and  gas  interests 

broker  or  dealer  or  option  writer... 

aelling  securities  of  only  ana  iaauar  or  aaaociatad  laauers  (other  than  autual  ftnk). 

ler  selling  securities  of  non-profit  orgenizetiona  (e.g.  churches,  hospitsls) 

^Isory  services 

selling  tax  aticltars  er  (tatted  partnerships 

<T  arrai^ing  for  transactiona  in  llstsd  securities  by  exchange  astlMr 

ities  for  own  accowit 

Its  of  securities 

details  en  Schedule  0) 


dialer 


dialer 


D 

EMC 

D 

EMF 

D 

IDM 

D 

BOR 

D 

USG 

D 

NFU 

D 

MFR 

D 

CSO 

n 

6SB 

D 

MSO 

D 

MSB 

D 

VU 

D 

SSI 

D 

lES 

D 

OCI 

D 

PCB 

D 

BIA 

D 

HPB 

D 

lAO 

D 

TAP 

D 

HEX 

G 

TRA 

n 

PU 

D 

OTH 

Tea  Ho 

D   D 

Tea  Ho 

D   D 

11.  A.    Doaa  appticint  effect  tranaactiena  In  c—cdity  futuraa.  casBodltlaa  er  cosBOdlty  aptiona  at  a  brokar  for 
others  or  dieter  for  Its  own  accomt? 


B.    Doee  applicant  angege  In  any  other  non-securities  business?    (If  "y**,"  describe  eech  other  business 
briefly  on  Ichedule  0.) 


■I    «« 


estate 


fa  fall,  circla 


fUe  ttltk 


ion 


(pagal). 
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FORM   ■• 


AfipliMRt: 

SEC  Fill  Mo.: 
8- 

CtO  He.: 

DATE 

m/oorn 

12.  U  appUcant  ifpiyirt  for  or  continuing  an  Mlttlng  rogUtratlon  fsiiijt  m  •  >o»«fi—nt  Mcuritia*  broktr  or     «   a. 
dtaltr  pursuant  to  Section  ISC  of  th«  Sacurltlot  Exdtanfo  Act  of  19347 !?  p. 


13.  Hotlct  of  Cevorfwant  Sacurltlaa  Actlvltlao 

A.  la  applicant  ragUtarad  (or  ragiataring)  aa  a  brokar-daalar  widar  Section  1S(b)  of  the  Securltlea  E«citw«a  ,^  ^ 

Act  of  1934  and  atao  acting  or  intending  to  act  as  •  ge»arwnt  aacuritioa  brelier  or  dealer  In  addition  to  r?  rn 

ot»»er  broker-deeler  activitiaa? U  U 


(Do  not  anauar  "yes"  If  applicant  anaMered  "yes"  to  Ouestion  12.) 
Is  applicant  ceaaing  ita  actlvltiea  aa  a  govariwant  aecurltles  bro 
(Do  not  anawer  "yea"  wleas  previously  anaMored  "yes"  to  Question  ISA.) 


•.  Is  applicant  ceaaing  ita  actlvltiea  aa  a  govariwant  aecurltles  broker  or  deeler7 p?  p. 


■U  I  taw.    Cerate 


in  full,  circle 


Itaaa  and  file  witii  eMcution 


1). 


\ 


991 


IMI 
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F  0  I  H      i  » 
Dir«ct 


Offi 


Afptlcait: 


1.    Um  SdMdul* 
■pplicant. 
SclMdult  C 


r  A  only  In  ntw  ■^tlcstlena  to  pr«vld»  Inforaatlen  on  th«  dirtt  eurwrt  and  •Kccutlv*  officer*  of  th« 
IIM  tclMdut*  I  in  tmt  •pptlcatlana  t*  pro¥ldi  Inforaatlon  en  Indirect  OHner*.     File  alt  MMndMntt  en 
gt^ulf  aark  ealian. 


LUt  below  tie 

(a)  each  OiUf  Executive  Officer,  Chief  Financial  Officer,  Chief  Operatlona  Officer,  Chief  Lesal  Officer,  Chief 
CoapKer^e  Officer,  Director,  and  Individual  tilth  aiailar  atatua  or  ftawtlona; 

(b)  in  the 

voting 
Sectiona 

Direct  e^nera  Include  any  peraon  that  ouna,  beneficially  eieta,  haa  the  right  to  vote,  or  haa  the  power  to  aell  or 
direct  tlie  aale  of,  SX  or  anre  of  a  clas*  of  a  voting  eecurlty  of  the  applicant.  For  purpcae*  of  thia  Schedule,  a 
peraon  bmeficielly  owna  any  aecuritica  (<)  owned  by  hia/htr  child,  atcpchlld,  grandchild,  parent,  atcpparent, 
grani^ri mt ,  apouae,  aibling,  Mother- in- law,  father-in-law,  aon-ln-law,  daughter- in- law,  brother-in-law,  or 
aitter-iit-law,  charing  the  can*  reaidence;  or  (ii)  that  he/aha  ha*  the  right  to  acquit*,  within  60  days,  through 
the  exeriiae  of  any  option,  warrant  or  right  to  purchaae  the  tecurity 


of  an  applicant  that  la  a  corporatidh,  each  akaraholder  that  directly  own*  5X  or  aor*  of  •  claaa  of  • 
aKurlty  of  the  appHcant,  Ufleaa  the  applicant  la  a  pintle  reporting  coapany  (a  coapany  aubject  to 
12  or  1S(d)  of  the  Securitlea  Exchange  Act  of  1«M); 


ciise 


(c)  In  the 

that  havii 


(d)  in  the  c< ae  of  an  owner  that  la  a  truat,  the  truat  and  each  truatee. 


3.  CflMplete  the 
•haraholder; 


(a)  In  the  "(Mitrol  Peraon"  col^an,  enter  "y**"  1^  peraon  haa  "control"  a*  defined  in  the  inatructiona  to  thia  Fona, 
and  enter  "no"  if  the  peraon  doea  not  have  control.  Note  that  inter  thia  definition  aoat  executive  officera  and 
all  25X  iwncra,  general  partner*,  and  trusteea  would  be  "control  peraon*. " 


S.  Ownership  cole* 


FUIL  LEGAL  NAME 
(Individual*: 
Middle  Umm) 


-37- 


KC  FU*  Ho.t 

a- 


no  Me.! 


OATE 


m/oorn 


(Anawar  for  Fora  M  Itaa  5) 


Coi^eta 


of  an  applicant  that  ia  a  pertnerahip,  f^.  general  partners  and  thoae  Halted  and  apeciat  partnera 
the  right  to  receive  t^on  dissolution,  or  have  contributed,  5X  or  aore  of  the  partnerahip's  capital;  and 


"Statue"  colMn  by  antering  board/aanegeaent  title*;  *tatua  aa  partner,  truatee,  sole  proprietor,  or 
and  for  ahareholdera,  the  clasa  of  aecurltiea  owned  (if  aore  than  one  ia  issued). 


(b)  In  the  "IH"  col««r,  enter  "P«"  If  the 
Securitiia  Exchange  Act  of  19M. 


ia  a  public  reporting  conpeny  i«ider  Sectiona  12  or  1S(d)  of  the 


are:   HA  •  tesa  than  SX 

A  -  SX  but  leas  than  10X 


■  -  10X  but  las*  than  2SX 
C  -  2SX  but  lea*  than  SOX 


0  -  SOX  but  lesa  than  7SX 
E  -  75X  or  aor* 


Li  at 


,  First 


Data  Title 
cr  Statue 
Acquired 

mvrt 


Title 

or 

Statue 


Owner - 
ahip 
Code 


Control 
Peraon 


PR 


CItO  No.  If  None: 
S.S.  No.,  IRS  Tax 
No.  or  Eaptoyer  ID. 


Officiel 

Uaa 

Only 
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F  OSR      iS 

Indirect 


«^  leant: 


SEC  nit  So. 
8- 


OO  Mo.: 


DATE 

mwvorn 


(Anauer  for  Foni  w  Itaa  3) 

1.  UM  Sckodwt*  S  oMy  in  nmt  a^icstloni  to  fntrt^  tnfenMtten  on  tit*  InJtract  OMrwrt  of  th*  i^^pMcwt.    U**  tdMdjl*  A  \n 
n*M  app((c«tians  to  previd*  inf*rMt(on  en  diOSl  •Mwr*.    fU*  ell  aHndMnta  en  9ch*dul*  C.    Caqplet*  eMk  eolion. 

2.  With  reapect  to  Mcfc  ammr  U«t«d  en  tdtedut*  *.  (euopt  Individual  ewwrs).  lUt  taatew: 

(a)  in  the  caa*  of  an  ommr  tkat  la  a  eerporction,  oech  ef  It*  attereholdar*  that  bwwficUKy  omw,  has  th*  right  to  vot*. 
or  has  the  power  to  **U  or  direct  the  eale  of,  ISX  or  aare  of  e  class  ef  e  vetina  security  of  that  corporation; 

For  purpoee  of  this  Schedule,  a  person  beneficielly  ewna  any  aacurities  (i)  owned  by  his/her  child,  stepchild, 
grandchild,  parent,  stapperent,  gran^rant,  apouse,  aibling,  ■other-in-law,  father-in-law.  aon-in-taw,  daughter- in- lew, 
brother- in- lew,  er  ei*ter-in-lew,  eharlng  the  ssm  residmee;  er  (ii)  that  he/she  has  the  right  to  ac«|jlr*,  utthin  60 
days,  threueh  the  exarciee  of  eny  option,  Morrent  er  right  to  purchase  the  security. 

(b)  in  ttie  caee  of  an  owner  that  Is  e  partnerahip,  tU  its  t«nerat  partners  end  theee  liaited  and  apeciel  partners  that 
have  the  right  to  receive  t^on  dissolution,  er  hove  contributed,  2SS  or  aare  of  the  pertnership's  capital;  w^ 

(c)  in  the  caae  ef  an  eiawr  thet  Is  a  truat,  each  trustee. 

3.  Continue  t^  th*  chain  of  OMwrship  listing  all  ZiX  owners  at  eech  level.    Once  a  public  reporting  coMpeny  (e  coifiany  aubject 
to  Sections  12  or  1S<d)  ef  the  Securities  Exchange  Act  of  193()  is  reached,  no  ownership  inforMtion  further  up  th*  chain  of 
ownorship  n**d  be  given. 

4.  CoMptet*  th*  "Status"  celum  by  entering  stetut  as  partner,  truatee,  shsr*hold*r,  *te,  and  if  shareholder,  class  of 
aacurities  owned  (if  «ore  than  en*). 

5..  (a)  in  th*  "Control  fw^on"  col««n,  enter  "yes"  if  the  person  hss  "control"  es  defined  in  the  inetruetiona  to  this  Fens, 
and  enter  "no"  if  the  person  does  not  have  control. 

(b)  In  the  "Ft"  coltMn,  enter  -FK"  if  the  owner  is  a  public  reportiiw  coapany  wtder  S*ctiom  12  or  15(d>  of  th*  S*curiti*s 
Enchange  Act  ef  1934. 

6.  Ownofsehip  eedee  ere:      C  •  25X  taut  leae  than  SOX     0  -  SOX  but  laaa  than  7SX     E  -  7SX  or  aore 

FULL  LEfiAC  NME 

(Individuals:     Last  Nsm,  First  Hm», 
Middle  Maw) 

Entity  In  Which  Intereat 
is  Owned 

Stetus 

Owner- 
ship 
Code 

Cent 

Per* 

rol 
an 

N 

Cao  No.  If  Hon*: 
S.S.  Ho.,   IIS  Tax 
Ho.  or  Eaployer  ID 

Official 
Use 
Only 
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tdMdut*  C  mt 
F  01 R      10 

SdMdulw  A«  • 

H 

pi  (cant: 

SEC  Fil*  He.! 
8- 

an  No.: 

DATE 

m/tom 

(Aaanaaants  to  anatiaro  for  Fona  n  Itaa  5) 

1.  ThU  SciMdul*  ( 
(^•0*  t). 

<a  uaad  to  aamd  Sdiodulaa  A  and  ■  of  Foni  K.    Coiplat*  omIi  celiam.    Fila  with  a  caaplatad  Exacution  Pag* 

2.  In  th«  •Typ«  oi 

Mad."  colMn.  Indicat*  "A"  (addition),  "D"  (datation),  or  "C"  (chang*  <n  InfonMtion  about  th*  saa»  parson). 

3.  Oi«wr«h<p  CodM 

ar*:      MA  •  (ass  than  SX                     ■•  lOX  but  (ass  than  2SX            0  •  SOX  but  (ass  than  7SX 
A    •  SX  but  (ass  th«t  10X        C  •  2SX  but  lass  than  VA             E  •  TSX  or  aora 

4.  L<«t  teloM  ad 

ehangas  to  Sch*du(*  A: 

FULL  LEGAi  NAME 
(Individuals:     Lm 
Niddia  MM) 

(  liaa«.  First  ttaw. 

Typa 

of 
Aad. 

Data  Tit(a 
or  Statua 
Acquirod 

tmm 

Titla 

or 
Statua 

OHn*r- 
ship 
Cod* 

Contr 
Parse 

ol 

n 

P« 

en  Ho.    If  Nona: 
S.S.  Mo.,  IRS  Tax 
Mo.  or  Ei«>loyar  ID. 

Official 

Use 

Only 

5.    LittbatowatI 

ehangas  to  Schadu(a  >: 

FULL  LEGAL  NAME 
(Individuate     Lai 
Niddta  Haw) 

C  Naa».  First  Mom. 

Typt 

of 

Aad. 

Entity  in  Which 
Intarast  is  Ounad 

Status 

Owner- 
ship 
Code 

Cent 
P*rs( 

rol 
V) 

CRO  No.     If  None: 
S.S.  Ho.,  IRS  Tax 
No.  or  Eaployar  ID. 

Official 

Use 

Only 

PI 
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tckadult*  af 

F  OIR     SO 
Cantii«atl«n 


l^itm%ts 

ICC  Ffl*  «e.: 
8- 

no  Me.: 

MTC 

NN/OO/TT 

IHSTtUCTIOW 

0    Us*  this  Schadult  D  to  report  dttaiU  of  mmmrt  to  For*  n  lt««  wicwt  ItM  7  and  tk*  etiter  ScttedutM. 

0    File  witli  ■  conpltted  Eucution  Ms*  (fa«t  1). 

o    UM  th<«  Schedule  D  only  to  report  inm  inforaetion  or  chensee/i^Ates  to  previously  s«±Mitted  deteUs.     Do  net 
prm/iomlr  Mteitted  tnfracien. 


o    Provide  coi^lete  end  conciee  inferaetion. 
ItM  of  Foni 


Aimitr 
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r  01 N      ID 

1 


A|ip4fcant: 


IHSTHCTICM 
o    This  SdMdliU  IMP  auBt  b*  fUad  x^on  occurr«nc«  of  an  avant  ripertablt  «««ter  ItM  7  of  For*  10. 


0    Um  • 
or  antity 

o  Ona  avant 
ralatina 


sapa-ata 


tctiadula  for  fach  avant  or  procaading.  An  avant  or  procaading  aay  be  raportad  for  aora  than  ona  parson 
«<r«  ona  tchadula  DRP.  Fita  wUh  a  coMptatad  Exacution  Paga  (Paga  1). 

I  My  raau(t  In  aora  than  ona  "yas"  anaiiar  In  Itaa  7;  If  so,  usa  only  ona  schadu(a  to  raport  all  Inforaatlon 
tha  alngla  avant. 


t» 


o  Provlda  ct  tar  and  concisa  anawars  for  aach  Itea  on  this  schadula. 


0  It  la  not 

not  ba 


acci  iptad 


1.  A.  Tha  pmnonCf) 

D 


If  this 
individual 
nuiter.  I 


Scliadu 


Control  Affiliate  Na«e 
Control  Affiliate  Naaw 
Contrbt  Affiliate  Nmk 
ContDl  Affiliate  Na«e 


B.  If  the 

Schedule 


control  affiliate  is  registered  nith  the  CK>,  has  the  control  affiliate  siimitted  a  DRP  page  or 
to  tha  CSO  syst*«  for  the  event? 


0R> 


This  Schedule 


Uho  initiated 


•41- 


SCC  FUa  MO. 
8- 


an  No.: 


DATE 


(AnatMT  for  For«  ■>  Its*  7) 


raqulrasNnt  that  docuMnts  ba  provided  for  each  avant  or  proceeding.    Should  they  ba  provided,  they  Mill 
aa  discloaure  In  lieu  of  answering  tha  quastlona  on  this  schedule. 


or  antlty(ias)  for  Mho*  this  Schedule  0«P  la  being  filed  is  (are);     (check  only  one  box) 
The  Applicant 


□Ona  or  aore 
control  affiliates 


□Applicant  and  one 
or  acre  control  affiliates 


le  ORP  Is  being  filed  for  a  control  affiliate,  give  the  full  nana  of  the  control  affiliate  betoM  (for 
,  Last  n«w.  First  naw.  Middle  naae).     If  the  control  affiliate  is  registered  Mith  the  CRO,  provide  the  CRO 
not,  Indicate  "non-registered"  In  the  space  for  the  CRO  Niabar. 


CRO  Mo: 
CRO  No: 
CRO  Mo: 
CRO  Mo: 


Yes  Mo 

D  D 


If  anawer  li  no,  then  ceaptete  Itaas  2-9  below.     If  the  answer  la  yes,  no  other  inforaation  on  this  schet^te  »j«t  be 
provided,  bit  a  copy  of  the  DRP  page  or  Schedule  DRP  sUbaission  aust  be  sttached. 

KITE:    The  :a^>tetion  of  this  fora  does  noi  relieve  the  control  affiliate  of  its  obligation  to  k<>date  its  CRO  records. 


>RP  relates  to  the  following  questions  in  Itaa  7. 


7A(i)n 

7C(3)D 

70(4)0 

7E(4)0 

7A(2)D 

7C(On 

70(5)0 

7F 

D 

78(1)0 

7C(5)n 

70(6)0 

7C 

D 

78(2) D 

70(1)0 

7E(1)0 

7M 

D 

7C(1)D 

7D(2)0 

7E{2)0 

71 

O 

7C(2)n 

70(5) O 

7E(3)0 

7J 

D 

3.     Is  this  schaAJle  being  filed  to  change  or  update  any  InfonMtion  regarding  a  previously  re^rted  event  or 
proceeding?. 


Yes  NO 

o  o 


thia  avant  or  proceeding?  (Enter  naae  of  fine,  regulator,  cuatoaer,  etc.) 


5.  Uhat  type  of  (vent  or  proceeding  was  this?  (i.e..  Civil,  A<*ilnistrative,  Criainal,  Arbitration) 
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(•OVof 
F  01 N   ■■ 
2 


A^l  leant: 

KC  FUt  No.: 

CIO  Me.: 

OATf 
MM/DO/TT 

6.  On  Hlwt  datt  mm  tlM  avant  or  procaadint  (nitiatatf? 


7.  Idanttfy  tha  dockat  or  caaa  raater  of  tha  avant  or  precaadtng  (if  any). 


8.  Wtat  Mara  tha  allagatiena  againat  tha  applicant  and/or  control  affiliataT  (Includa  aaowtta  of  actual  or  allagad 
claiw.) 


9.  A.  Uhat  fa  tha  currant  atatua  of  tha  avant  or  procaading? 
■.  On  Mhat  data  uaa  thia  atatua  raachad7  


C.  Wiat  Mat  tha  raault?  (Includa  falony/wiidawinor,  a  daacription  of  tha  panaltiaa,  a«o««>t  of  f  int,  pay«ent  or 
aattlaawnt;  tarw  of  tha  dftpotition,  langth  of  auapanaion  or  raatriction,  ate.) 


10.  You  My  provide  a  briaf  aunary  of  thia 
provided.) 


avant  or  procaading  (Optional).  (Tour  inforMtien  Hict  fit  Mithin  tha  apaca 
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>dMdu(«E  of 
F  01 R      to 

«n(  leant: 

SEC  FUa  No.: 
8- 

Clto  Mo.: 

DATE 

m/oorn 

Um  this  KiMdul*  t(    opOT  («B0)  or  cloM  (OCint)  tauBfntM  (ocatiorw  of  appKcant,  and  to  i^datt 
txUticw  ippttcant  1  lalntts  tocattora  ethor  than  tita  ain  effica. 

(OIMGE}  InforMt 

on  routing  to 

iMtrvctiana  for  lt«M  1-7.  Co^ota  Itaa  1-7  far 


antry 


natad. 


ItM  1. 
It0B2. 

ItaaS. 
It«a4. 

ItMS. 

ItM  6. 
Itaa7. 

ItM  8. 


Applicant  auit  chock  ana  box  only.  For  Inltfal  fUinoa  all  buainata  (ocationa  Mould  ba  chackad  MX),  fadura  to  chock 

thU  ixm  tHtt  raautt  <n  an  Incoaptata  fUlng  and  a  dalay  In  procaaalne. 

CoHplat*  for  all  antrlaa.  Th«  addraaa  MJtt  ba  tha  physical  location,  ^wt  Offica  boi  anty  aaeionatfana  ara  not 

auff ici^  and  canwC  ba  preraaaad, 

Coiplatd  for  all  antrlao.  Siva  tMsarvtoor  naaa  (laat,  first,  aiiddla)  as  it  appaars  on  aost  racant  Fona  U-4  filing. 

CenptatM  OMLT  Hh«n  applicant  changaa  tha  addraaa  for  an  aaisting  businass  location. 

Ca^platJ  for  all  antrioa  (if  availabia). 

Caaplat«  for  alt  antriaa.  UiU  rapraaant  opaning,  ctooing,  or  affactiva  data  of  changa  for  that  businass  location. 

SchaduldE  fora  data  Milt  bo  subatitutad  for  tha  affactiva  data  if  ItM  6  ia  InccMptata  or  aissing. 

Coaplatal  for  alt  antriaa.  Oiack  TES  or  ■>  to  danota  Mhathar  location  uill  ba  an  Cffica  of  Si^rvisory  Jurisdiction 

(OSJ)  as.  dafinad  in  tha  HASO  lutas  of  Fair  Fractica.  Articla  III  taction  27. 

Coaptatai  branch  i.d.  or  bitting  coda  for  all  antriaa. 


lapMt  ItaM  1-8  foi 


OCUTE 


1.    ACQ   

(you  aust  chock 


ana  box) 


Straat 


P.O.  lox  (if  apfropriata),  Suita,  Floor 


City,  Stata,  Zi( 


tuparvitor  -  Lai  t.  First,  Niddla  Umm 


1. 


DEUTE 


(you  Must  chack 


ona  boa) 


Straat 


P.O.  lox  (if  apiropriata),  tuita.  Floor 


City,  Stata.  Zi|   Coda  ♦  4 


DEU1C 


(you  Huat  chack 


Straat 


City,  Stata.  Zi|    Code  «  4 


DEUTE 


(you  BJBt  chock 


2. 


Straat 


location  aiAHlttad  an  tkfa  filing. 


Co^ata  ItiB  4  only  If  you  ar*  changing  tha 


Straot 


far  tkis  offlca. 

7.  OSJ 
T   or  H 


P.O.  Box  (if  appropriata),  Suita,  Floor 


e.  I.B.  or  Coda 


Coda  *■  4 


City,  Stata,  Zip  Coda  ♦  4 


CRO  U^Mittr  of  St^rvisor 


Effactiva  data  (m/dd/yr) 


Csiptats  Itaa  4  anly  if  you  arc  changing  tha 

4. 

Straat 

P.O.  Box  (if  appropriata),  Suita,  Floor 


for  this  office. 

7.  OSJ 
T   or  H 


8.  1.0.  or  Coda 


Si«iervisor  -  Lwt,  First,  Middla  H«m 


City,  Stata,  Zip  Coda  ♦  4 


CSO  Hmter  of  S«4)arvisor 


Effactiva  data  (an/dd/yr) 


ona  box) 


Ca^lata  Itaa  4  anly  If  you  ara  changing  tha 


Straat 


for  thia  offica. 

7.  OSJ 

Y   or  M 


P.O.  Box  (if  apiropriata),  Suita,  Floor 


P.O.  Box  (if  appropriata),  Suita,  Floor 
City,  Stata,  Zip  Coda  *  4 


8.  I.D.  or  Coda 


Si^rvisor  -  Lot  t.  First,  Middla 


CRO  NkJrioar  of  Suparvisor 


Effactiva  data  (Ms/dd/yr) 


ona  boa) 


P.O.  Box  (if  appropriata),  Suita.  Floor 


Coaplata  Itaa  4  anly  If  you  ara  changing  ttia 

4. 

Straat 

P.O.  Box  (if  appropriata),  Suita,  Floor 


for  this  offica. 

7.  OSJ 

""  T or  H 

8.  I.D.  or  Coda 


City,  Stata,  Zi| 

coda  *  4 

City.  Stata,  Zip  Coda  ♦  4 

5. 

S.                                                 6. 

CRO  Nuibar  of  S«4)arvisor 

/              / 

St^rvisor  -  Lai 

t.  First,  Niddta  NaM 

Effoctiva  data  (wi/dd/yr) 

[FR  Doc.  91-21411  Fi 

ed  9-5-91:  8:45  am) 

BILUNa  cooc  soi<M>m 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[AAQ/A  Ord«r  No.  51-91] 

Exemption  of  Records  System  Under 
ttYs  Privacy  Act 

AQENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Justice 
proposes  to  exempt  the  U.S.  Marshals 
Service  Prisoner  Transportation  System, 
IUSTICE/USM-003  from  the  provisions 
of  5  U.S.C.  552a(c)  (3)  and  (4),  (d).  (e)  (1). 
(2),  (5),  and  (g).  The  exemptions  are 
necessary  to  protect  the  security  of 
prisoners,  informants,  and  law 
enforcement  personnel;  and  to  prevent  a 
serious  threat  to  law  enforcement 
communications  systems. 

DATE:  All  comments  must  be  received  by 
October  7. 1991. 

ADDRESS:  All  comments  should  be 
addressed  to  Patricia  E.  Neely,  Staff 
Assistant,  Systems  Policy  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (Room 
5031,  CAB  Building). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  E.  Neely  (202)  514-6329. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marshals  Service  Prisoner 
Transportation  System,  JUSTICE/USM- 
003.  is  being  published  in  full  text  in  the 
Notice  section  of  today's  Federal 
Register. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  610-612.  it  is 
hereby  stated  that  the  order  will  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
Information,  Privacy,  Sunshine  Act. 

The  authority  for  this  proposed  rule  is 
5  U.S.C.  552a.  Accordingly,  pursuant  to 
the  authority  vested  in  the  Attorney 
General  by  5  U.S.C.  552a  and  delegated 
to  me  by  Attorney  General  Order  793- 
78.  it  is  proposed  to  amend  28  CFR 
16.101  as  set  forth  below. 

Dated:  August  26. 1991. 

Harry  H.  Flickinger, 

Assistant  A  ttomey  General  for 
Administration. 

PART  16— (AMENDED] 

(1)  The  authority  for  part  16  continues 
to  read  as  follows: 


Authority:  5  U.S.C.  301.  552.  552a.  552b(g). 
553: 18  U.S.C.  4203(a)(1):  28  U.S.C  509.  510. 
534:  31  U.S.C.  3717.  9701. 

(2)  It  is  proposed  to  amend  28  CFR 
16.101  by  redesignating  paragraph  (o)  as 
paragraph  (q)  and  by  adding  new 
paragraphs  (o)  and  (p). 

§16.101    ExampUon  of  U.S.  Marshal* 
Sarvice  (USMS)  Syatama— Umltad  Acceas, 
aalndlcatad. 


(0)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a(c)  (3)  and  (4), 
(d),  (e)  (1).  (2),  (5).  and  (g): 

(1)  U.S.  Marshals  Service  Prisoner 
Transportation  System  (JUSTICE/USM- 
003). 

These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(j){2). 

(p)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  where  the 
release  of  the  disclosure  accounting  for 
the  disclosures  made  pursuant  to 
subsection  (b)  of  the  Act  would  reveal  a 
source  who  furnished  information  to  the 
Government  in  confidence. 

(2)  From  subsection  (c)(4)  to  the  extent 
that  the  system  is  exempt  from 
subsection  (d). 

(3)  From  subsection  (d)  because 
access  to  records  would  reveal  the 
names  and  other  information  pertaining 
to  prisoners,  including  sensitive  security 
information  such  as  the  identities  and 
locations  of  confidential  sources,  e.g., 
informants  and  protected  witnesses;  and 
disclose  access  codes,  data  entry  codes 
and  message  routing  symbols  used  in 
law  enforcement  communications 
systems  to  schedule  and  effect  prisoner 
movements.  Thus,  such  a  compromise  of 
law  enforcement  communications 
systems  would  subject  law  enforcement 
personnel  and  other  prisoners  to 
harassment  and  possible  danger,  and 
present  a  serious  threat  to  law 
enforcement  activities.  To  permit 
amendment  of  the  records  would 
interfere  with  ongoing  criminal  law 
enforcement  and  impose  an  impossible 
administrative  burden  by  requiring  that 
information  affecting  the  prisoner's 
security  classification  be  continuously 
reinvestigated  when  contested  by  the 
prisoner,  or  by  anyone  on  his  behalf. 

(4)  From  subsections  (e)  (1)  and  (5) 
because  the  security  classification  of 
prisoners  is  based  upon  information 
collected  during  o^icial  criminal 
investigations;  and,  in  the  interest  of 
ensuring  safe  and  secure  prisoner 
movements  it  may  be  necessary  to 
retain  information  the  relevance, 
necessity,  accuracy,  timeliness,  and 


completeness  of  which  cannot  be 
readily  established,  but  which  may 
subsequently  prove  useful  in 
establishing  patterns  of  criminal  activity 
or  avoidance,  and  thus  be  essential  to 
assigning  an  appropriate  security 
classification  to  the  prisoner.  The 
restrictions  of  subsections  (e)  (1)  and  (5) 
would  impede  the  information  collection 
responsibilities  of  the  USMS,  and  the 
lack  of  all  available  information  could 
result  in  death  or  serious  injury  to  USMS 
and  other  law  enforcement  personnel, 
prisoners  in  custody,  and  members  of 
the  public. 

(5)  From  subsection  (e)(2)  because  the 
requirement  to  collect  information  from 
the  subject  individual  would  impede  the 
information  collection  responsibilities  of 
the  USMS  in  that  the  USMS  is  often 
dependent  upon  sources  other  than  the 
subject  individual  for  verification  of 
information  pertaining  to  security  risks 
posed  by  the  individual  prisoner. 

(6)  From  subsection  (g)  to  the  extent 
that  the  system  is  exempt  from 
subsection  (d). 

[FR  Doc.  91-21387  Filed  9-»-ei:  8:45  am) 

BIUJNO  coot  4410-Ot-ll 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701. 780. 784. 816.  and  817 

RIN  102S-AB40 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Performance  Standards; 
Permanent  and  Temporary 
Impoundments 

AOENCY:  O^ice  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Reopening  of  the  public 
comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
published  a  proposed  rule  in  the  Federal 
Register  of  Friday,  June  28, 1991  (56  FR 
29774).  The  proposed  rule  would  govern 
the  design,  construction  and  inspection 
requirements  of  permanent  and 
temporary  impoundments  at  surface  and 
underground  mining  operations. 

In  response  to  several  requests  for 
more  time  to  submit  public  comments  on 
this  rule,  the  comment  period  on  these 
issues  will  be  reopened.  The  original 
comment  period  announced  in  the 
Federal  Register  on  June  28. 1991  (56  FR 
29774).  closed  on  August  27. 1991.  The 
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new  comment  peric  d  will  extend  until 
close  of  business  oi  i  October  7, 1991. 
dates:  The  public  <omment  period  will 
close  on  October  7, 1991. 
AOORCSSES:  Writte  i  comments  on  the 


issues  addressed  al 


hand-delivered  to  the  Administrative 
Record.  Office  of  Surface  Mining,  Room 


5131. 1100  L  Street. 


DC:  or  mailed  to  thi  t  Administrative 
Record.  Office  of  Si  irface  Mining.  Room 
5131-L.  1951  Constitution  Avenue  NW.. 
Washington.  DC  20  240. 
FOR  FUfrracR  mFOf  mation  contact: 
Robert  A.  Wiles,  P.  •;.,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenii  e  NW..  Washington, 
DC  20240;  Telephor  e:  202-343-1502 
(Commercial  or  FT  1). 

Dated:  August  30.  If91. 
Bnnt  Wshlqidst, 

Assistant  Director,  Riplamation  and 
Regulatory  Policy. 

[FR  Doc.  91-21381  Filid  9-5-Sl;  8:45  am] 
BtLUNC  cooe  43ia-0S-M 


30  CFR  Part  901 

Alabama  Regulate^ 
Regulatory  Refom  i; 
Control 


agency:  Office  of 

Reclamation  and 

Interior. 

action:  Proposed  ride 


summary:  OSM  is 
receipt  of  proposec 


56  FR  29774  may  be 


NW.,  Washington. 


Program; 
;  Ownersh^  artd 


urface  Mining 
Enforcement  (OSM). 


innouncing  the 
amendments  to  the 


Alabama  regulator  r  program 
(hereinafter  referre  i  to  as  the  Alabama 
program)  which  we  re  submitted  on 
August  1, 1991,  und  sr  the  Surface  Mining 
Control  and  Reclan  lation  Act  of  1977 
(SMCRA).  The  proj  osed  amendments 
and  control,  and  a 
lich  were  addressed 


relate  to  ownership 

variety  of  issues  w 

in  the  proposed  amjendment  package  of 
but  which  were  not 
56  FR  4542). 


November  22, 1989, 
approved  by  OSM 

This  notice  sets  I  orth  the  times  and 
locations  that  the  /  Jabama  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  di  ring  which  interested 
persons  may  subm  t  written  comments 
on  the  proposed  an  lendments,  and  the 
procedures  that  wi  1  be  followed 
regarding  the  publk:  hearings,  if  one  is 
requested.  I  ' 

DATES:  Written  coi|iments  must  be 
received  on  or  before  4:00  pjn.  on 
October  7, 1991.  If  i  ■equested.  a  public 
hearing  on  the  pro|iosed  amendments 
will  be  held  at  1  p.^  a.  on  October  1, 1991. 
Requests  to  presen  t  oral  testimony  at 


the  hearing  must  be  received  on  or 
before  4  p.m.  on  September  23. 1991. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  Jesse 
Jackson,  Jr.,  Director,  Birmingham  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Alabama  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Birmingham  Field 
Office: 

Birmingham  Field  Office,  135  Gemini 
Circle,  suite  215,  Birmingham, 
Alabama  35209.  Telephone:  (205)  290- 
7283. 
Alabama  Surface  Mining  Commission, 
First  Federal  Bank  Building.  2nd  Floor. 
1811  Second  Avenue,  Jasper,  Alabama 
35501,  Telephone:  (205)  221-4130. 
FOR  FIWTHER  INFORMATION  CONTACT: 
Mr.  Jesse  Jackson,  Jr.,  Director. 
Birmingham  Field  Office,  (205)  290-7283. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  20. 1982.  The  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Information 
regarding  general  background  on  the 
Alabama  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Alabama  program  can  be  found  in  the 
May  20, 1982  Federal  Register  (47  FR 
22030).  Subsequent  actions  taken  with 
regard  to  Alabama's  program  and 
program  amendments  can  be  found  in  30 
CFR  901.10,  901.15  and  901.3a 

II.  Discussion  of  Amendments 

Pursuant  to  the  Federal  regulations  at 
30  CFR  732.17,  OSM  informed  Alabama 
on  May  11, 1989,  that  a  number  of  the 
Alabama  regulations  relating  to 
ownership  and  control  were  less 
effective  than  or  inconsistent  with  the 
Federal  requirements  as  revised  on 
March  2, 1989  (54  FR  8982).  On  July  5, 
1989,  an  amendment  package  relative  to 
ownership  and  control  was  informally 
submitted  by  the  State.  The  formal 
submittal  was  delayed  until  August  1, 
1991,  largely  due  to  legal  challenges  to 
the  Federal  rules  and  the  pending 
review  of  the  informal  amendments. 

In  addition,  the  August  1, 1991,  formal 
submittal  addresses  conditions  which 
OSM  placed  on  the  approval  of 
February  5, 1991  (56  FR  4552).  This 
partial  approval  and  conditions  pertain 
to  amendments  to  the  State  program 


which  resulted  from  changes  in  th«» 
Federal  regulation  (30  CFR,  Chapter  VII) 
between  May  20, 1982  and  June  15, 1988 
(from  the  date  of  conditional  approval  of 
the  Alabama  program  through  those 
Federal  regulation  changes  covered  by 
Regulation  Reform  Review  II).  Some  of 
the  above  mentioned  conditions  were 
satisfied  by  the  State's  formal  submittal 
of  July  16, 1990  (which  dealt  for  the  most 
part  with  Regulation  Reform  Review  III). 
The  references  pertainiilg  to  these 
previously  satisfied  conditions  are  not 
listed  below  since  they  are  listed  and 
discussed  in  the  final  rule  of  July  3. 1991 
(56  FR  30502).  which  aimounces 
approval  (with  exceptions)  of  the 
amendments  contained  in  the  submittal 
of  July  16, 1990. 

The  Alabama  Surface  Mining 
commission  proposes  the  following  rule 
making  actions: 

Rule  No.  and  Title:  [Intended  Action] 

88O-X-Z.\-.06    Definition  [Amended). 
880-X-6A-.06    License  Application 

Requirements  [Amended]. 
880-X-8D-.05    Identification  of 

Interests  [Amended). 
880-X-8D-.06    Compliance  Information. 
88&-X-8G-.05    Identification  of 

Interests  [Amended]. 
880-X-8G-.06    Compliance  Information 

[Amended]. 
880-X-8K-.10    Review  of  Permit 

Applications  [Amended]. 
880-X-8K-.il    Permit  Conditions 

[Amended]. 
880-X-8K-.17    Improvidently  Issued 

Permits:  General  Procedures  [New 

Rule]. 
880-X-flK-.18    Improvidently  Issued 

Permits:  Rescission, 

Procedures  [New  Rule] 

880-X-10C-.40    Coal  Mine  Waste: 

Refuse  Piles  [Amended]. 
880-X-10G-.45    Disposal  of  Noncoal 

Mine  Wastes  [Amended]. 
880-X-10C-.62    Revegetation: 

Standards  for  Success  [Amended]. 
88O-X-10D-.56    Revegetation: 

Standards  for  Success  [Amended]. 
880-X-11C-.02    Cessation  Orders 

[Amended]. 

III.  Public  Comment  Procedure 

In  accordance  with  the  provision  of  30 
CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Alabama  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Alabama  program. 
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Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations^^ 
Comment  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Birmingham 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Records. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT."  by  4:00  P.M.  September  23, 
1991.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Hearing 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  office 
listed  under  "addresses"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INrORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES".  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  26, 1991. 
Carl  C.  aosa, 

Assistant  Director.  Eastern  Support  Center. 
[FR  Doc.  91-21360  Filed  9-6-m,  8:45  am] 
■iLUNa  COW  4110-oa-ii 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  157 
(CQ0  90-OS1] 
RIN  2115-AD61 

Double  Hull  Standards  for  Tank 
Vessels  Carrying  Oil 

aqency:  Coast  Guard,  DOT. 
action:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Coast  Guard  is  reopening 
the  public  comment  period  for  this 
rulemaking.  This  action  is  being  taken  to 
provide  the  public  an  opportunity  to 
review  and  comment  on  relevant 
documents  that  were  not  available 
during  part  or  all  of  the  initial  comment 
period  for  this  rulemaking.  These 
documents  could  have  a  substantive 
impact  on  this  major  and  significant 
rule.  In  addition,  the  Coast  Guard  is 
clarifying  the  application  of  double  hull 
requirements  to  lightering  vessels. 
DATES:  Comments  must  be  received  on 
or  before  October  7, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (G-UlA-2/3406)  (CGD 
90-051],  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  SW..  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477.  The 
Executive  Secretary  mnintains  the 
public  docket  for  this  rulemaking. 
Comments  will  liecome  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters. 

A  copy  of  the  National  Academy  of 
Sciences'  report,  "Tanker  Spills: 
Prevention  by  Design"  is  available  for 
inspection  in  the  public  docket. 
Additional  copies  of  this  report  may  be 
obtained  from  the  National  Academy 
Press,  2101  Constitution  Avenue,  NW.. 
Post  Office  Box  285,  Washington,  DC 
20055,  telephone  (800)  624-6242  or  (202) 
334-3313. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Stephen  M.  Shapiro,  Merchant 

Vessel  Inspection  and  Documentation 

Division  (G-MVA-2),  telephone  (202) 

287-1181. 

SUPPI.EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  include 


their  name  and  address,  identify  this 
rulemaking  (CGD  90-051).  the  specific 
section  of  the  proposal  or  related 
documents  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  currently  in  the  public  docket 
and  all  additional  comments  that  are 
received  during  this  comment  period. 
The  proposal  may  be  changed  fai  view  of 
the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  However,  persons  may  request 
a  public  hearing  by  writing  to  the 
Marine  Safety  Council  at  the  address 
under  "ADDRESSES."  If  it  is  determined 
that  the  opportunity  to  make  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Discussion 

On  December  5, 1990,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (55  FR  50192)  to  implement 
the  double  hull  requirements  in  section 
4115  of  the  Oil  Pollution  Act  of  1990. 
"the  Act,"  (Pub.  L  101-380).  This 
proposal  included  standards  to  define 
the  double  hulls  that  the  Act  requires  to 
be  fitted  on  all  tank  vessels  built  or 
converted  under  contracts  awarded  on 
or  after  June  30, 1990.  The  Act  requires 
tank  vessels  built  or  converted  under 
earlier  contracts  to  be  retrofitted  with 
double  hulls  according  to  a  timetable 
that  begins  in  1995  and  ends  in  2015. 
Subsequent  to  the  Coast  Guard's 
proposal,  there  have  been  two  events 
which  could  have  a  substantive  impact 
on  this  major  and  significant  rulemaking 
and.  therefore,  merit  this  further 
opportunity  for  public  comment. 

On  February  25, 1991,  the  National 
Academy  of  Sciences  released  the  pre- 
publication  edition  of  its  report  "Tanker 
Spills:  Prevention  by  Design."  Copies  of 
the  hard-bound  published  report  have 
recently  become  available  from  the 
National  Academy  Press,  which  may  be 
contacted  at  the  address  and  telephone 
numbers  listed  under  "AOORESSCS." 

On  July  5, 1991,  the  Marine 
Environment  Protection  Committee 
(MEPC)  of  the  International  Maritime 
Organization  approved  Regulation  13F 
(MEPC  31/WP.ll.  Annex  2)  as  an 
amendment  to  Annex  I  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78),  which  will  provide  an 
international  standard  double  hull 
construction.  Regulation  13G,  which 
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includes  a  provision  addressing  existing 
double  hull  tank  vessels  (MEPC  31/ 
WP.ll,  Annex  3,  pa  ragraph  2),  was  also 
approved.  For  the  c  onvenience  of  the 
reader.  Regulation   3F  and  Regulation 
13G  (paragraph  2  only)  are  reprinted  as 
an  appendix  at  the  ;nd  of  this  notice. 

In  addition  to  pre  scribing  dimensions 
for  protective  8pac«  s,  these  MARPOL 
amendments  includ  e  requirements  for 
the  size  of  suction  \/ells,  the  locations  of 
segregated  ballast  tanks  needed  to  meet 
the  capacity  requiK  d  by  Regulation  13 
of  MARPOL  73/78,  \nnex  I,  and  the 
location  of  cargo  ar  d  ballast  piping. 
Except  as  noted  in  he  following  two 
paragraphs,  the  Const  Guard  will 
consider  these  ame  idments  when 
developing  the  fma  rule  for  double  hulls 
on  oceangoing  and  nland  tank  vessels. 
Public  comments  oi  these  MARPOL 
amendments  are  encouraged, 
particularly  on  thos  2  relating  to  the 
above  issues. 

The  United  Statei  i  delegation  to  the 
MEPC  reserved  its  ]  losition  on 
provisions  within  tl  e  MARPOL 
amendments  that  ai  e  inconsistent  with 
the  Oil  Pollution  Act  of  1990.  Although 
Regulation  13F  is  r«)rinted  in  its  entirety 
in  the  appendix  to  tliis  notice,  the  Coast 
Guard  will  not  consider  the  inconsistent 
provisions  when  developing  the  final 
rule.  Specifically,  those  provisions 
which  are  inconsist  ;nt  set  a  minimum 
size  for  vessels  whi  :h  will  be  required  to 
have  full  double  hu  Is  (the  Act 
prescribes  no  minimum),  and  approve 
intermediate  oil-tiglt  decks  (mid-deck) 
as  an  alternative  (i:  iF(4))  to  double 
bottom  tanks  (the  ^cts  does  not 
authorize  the  Coast  Guard  to  adopt 
alternative  concepti  i  for  vessels  over 
5,000  gross  tons). 

The  approved  W  JIPOL  amendments 
also  include  provisi  }ns  to  upgrade 
damage  stability  rei  [uirements.  Since 
stability  requiremer  ts,  particularly  for 
tank  ships,  were  no  discussed  in  the 
Notice  of  Proposed  Rulemaking,  those 
provisions  will  be  a  Idressed  in  a  future 
notice  in  the  Federa  I  Register. 

The  Coast  Guard  is  also  clarifying  the 
application  of  doub  e  hull  requirements 
to  lightering  vessels,  The  Act  allows 
single  hull  tank  vesi  els  that  may  no 
longer  operate  in  U.  3.  waters  (upon 
reaching  the  age  for  double  hull  retrofit 
or  retirement  specif  ed  in  the  Act),  to 
enter  U.S.  waters  to  offload  cargo 
destined  for  the  Uni  led  States,  subject  to 
certain  conditions. '  "he  preamble  to  the 
proposed  rule  impli^  id  that  such  vessels 
will  be  permitted  to  offload  until 
January  1,  2015  eith  !r  within  approved 
lightering  zones  lesi  than  60  miles 
offshore,  or  at  any  1  )cation  greater  than 
60  miles  offshore.  T  lis  is  incorrect.  The 
Act  permits  such  ve  ssels  to  offload  until 


January  1,  2015  only  in  approved 
lightering  zones  located  more  than  60 
miles  offshore.  This  was  correctly 
reflected  in  the  text  of  the  proposed 
amendment  to  33  CFR  157.08. 

Appendix— MARPOL  73/78 
Amendments  for  the  Prevention  of  Oil 
Pollution  in  the  Event  of  Collision  or 
Stranding 

The  following  amendments  were 
reported  by  the  Marine  Environment 
Protection  Committee's  Working  Group 
on  Prevention  of  Oil  Pollution  on  July  4, 
1991  (MEPC  31/WP.ll)  and  approved  by 
the  Committee  on  July  5, 1991:  (Note: 
Bracketed  items  [    ]  are  tentative  and 
will  receive  further  consideration.) 

Regulation  13F  of  Annex  I  to  MARPOL 
73/78 

(1)  This  regulation  shall  apply  to  oil 
tankers  of  600  DWT  and  above: 

(a)  For  which  the  building  contract  is 
placed  on  or  after  [    ],  or 

(b)  In  the  absence  of  a  building 
contract,  the  keels  of  which  are  laid  or 
which  are  at  a  similar  stage  of 
construction  on  or  after  [    ).  or 

(c)  The  delivery  of  which  are  or  after 
I     l.or 

(d)  Which  had  undergone  a  major 
conversion: 

(i)  for  which  the  contract  is  placed 
after  [    ];  or 

(ii)  In  the  absence  of  a  contract,  the 
construction  work  of  which  is  begun 
after  [    ];  or 

(iii)  Which  is  completed  after  [    ]. 

(2)  Notwithstanding  the  provisions  of 
regulation  13E,  every  oil  tanker  of  3,000 
DWT  and  above  shall,  in  lieu  of 
regulation  13E  and  subject  to  the 
provisions  of  paragraphs  (4)  and  (5), 
comply  with  the  requirements  of 
paragraph  (3)  and  in  addition  the 
requirements  of  paragraph  (6). 

(3)  The  entire  cargo  tank  length  shall 
be  protected  by  ballast  tanks  or  spaces 
other  than  oil  tanks  as  follows: 

(a)  Wing  tanks  or  spaces:  Wing  tanks 
or  spaces  shall  extend  for  the  full  depth 
of  the  ship's  side  or  from  the  deck, 
disregarding  a  rounded  gunwhale,  to  the 
top  of  the  double  bottom  and  shall  be 
arranged  such  that  the  cargo  tanks  are 
located  inboard  of  the  side  shell, 
nowhere  less  than  the  value  w  which  is 
measured  at  right  angles  to  the  side 
shell,  as  specified  below: 

(i)  Ships  of  5,000  DWT  and  above:  w 
=  0.5  +  (DWT/20,000)  metres;  or,  w  = 
2.0  m.,  whichever  is  the  lesser.  The 
minimum  value  of  w  =  1.0  m. 

(ii)  Ships  of  less  than  5,000  DWT:  w  = 
0.4  +  (0.24)  (DWT/2,000)  metres. 

(b)  Double  bottom  tanks  or  spaces: 
The  vertical  depth  of  each  double 
bottom  tank  or  space  measured  from  the 


moulded  line  of  the  bottom  shell  plating 
at  the  centre  line  shall  be  not  less  than 
the  value  h  specified  below: 

(i)  Ships  of  5,000  DWT  and  above:  h  = 
B/15;  or,  h  =  2.0  metres,  whichever  is 
the  lesser.  The  minimum  value  ofh  = 
1.0  metre. 

(ii)  Ships  of  less  than  5,000  DWT:  h  = 
B/15.  The  minimum  value  of  /»  =  0.78 
metres. 

Suction  wells  in  cargo  tanks  may 
protrude  into  the  vertical  depth  h 
provided  that  such  wells  are  as  small  as 
practicable  and  the  protrusion  below  the 
inner  bottom  plating  does  not  exceed 
50%  of  the  vertical  depth  h. 

(c)  The  aggregate  capacity  of  wing 
tanks,  double  bottom  tanks,  forepeak 
tanks  and  afterpeak  tanks  shall  not  be 
less  than  the  capacity  of  segregated 
ballast  tanks  necessary  to  meet  the 
requirements  of  regulation  13.  Wing 
tanks,  spaces  and  double  bottom  tanks 
used  to  meet  the  requirements  of 
regulation  13  shall  be  located  as 
uniformly  as  practicable  along  the  cargo 
tank  length. 

(d)  Ballast  piping  shall  not  pass 
through  cargo  tanks  and  cargo  piping 
shall  not  pass  through  ballast  tanks. 

(4)  Double  bottom  tanks  or  spaces  are 
required  by  paragraph  (3)(b)  may  be 
dispensed  with,  provided  that  the  design 
of  the  tanker  is  such  that  the  cargo  and 
vapor  pressure  exerted  on  the  bottom 
shell  plating  forming  a  single  boundary 
between  the  cargo  and  the  sea  does  not 
exceed  the  external  hydrostatic  water 
pressure,  as  expressed  by  the  following 
formula: 

(/)(Ac)(/Ic)  +  midf]  <  or  =  [dn]  [Rs]: 
where: 
he  =  height  of  cargo  «bove  the  bottom 

shell  plating  in  metres; 
Re  =  maximum  cargo  density  in  tons/ 

cubic  metre: 
dn  =  minimum  operating  draught  for 

partial  loading  conditions  in  metres; 
As  =  density  of  sea  water  in  tons/cubic 

metre;. 
dP  =  maximum  set  pressure  of  pressure/ 

vacuum  value  provided  for  the  cargo 

tank  in  bars:  and, 
/  =  safety  factor,  [/  =  1.1  in  general). 

(b)  Any  horizontal  partition  necessary 
to  fulfil  the  above  requirements  shall  be 
located  at  a  height  of  not  less  than  B/6 
or  6  metres,  whichever  is  the  lesser, 
above  the  base  line. 

(c)  The  location  of  the  cargo  tanks  or 
spaces  shall  be  as  defined  in  paragraph 
(3)(a),  except  that  below  a  vertical  depth 
calculated  in  accordance  with 
paragraph  (3](b)  the  cargo  tank  walls 
may  be  vertical  down  to  the  bottom 
plating. 
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(d)  The  details  of  the  design  of  the  oil 
tanker  shall  be  approved  by  the 
Administration. 

(5)  Other  methods  of  design  and 
construction  of  oil  tankers  than  those 
prescribed  in  paragraph  (4)  may  also  be 
accepted  as  alternative  to  the 
requirements  prescribed  in  paragraph 
(3),  provided  that  such  alternative 
provides  the  same  level  of  protection 
against  oil  outflow  in  the  event  of 
collisions  or  strandings  and  is  approved 
(by  the  Marine  Environment  Protection 
Committee]  based  on  guidelines  for  such 
approval  developed  by  the 
Organization. 

(6)  Oil  tankers  of  |20,000|  DWT  and 
above  shall  comply  with  the  damage 
stability  criteria  prescribed  in  regulation 
25,  with  the  assumed  damages 
prescribed  in  regulation  22  and,  in 
addition,  the  following  assumed  raking 
bottom  damage: 

(a)  Longitudinal  extent:  For  [0.75]  L 
from  the  forward  perpendicular. 

(b)  Transverse  extent:  [B/3]  anywhere 
in  the  bottom. 

(c)  Vertical  extent:  Breach  of  the  outer 
huU, 

(7)  Oil  tankers  of  less  than  3.000  DWT 
shaU: 

(a)  Be  fitted  with  a  double  bottom 
complying  with  (3](b](ii),  provided  that 
in  no  case  shall  h  be  less  than  0.76 
metres;  and 

(b)  Be  provided  with  cargo  tanks  so 
arranged  that  the  capacity  of  each  cargo 
tank  does  not  exceed  700  cubic  metres. 

[8]  Oil  shall  not  be  carried  in  any 
space  extending  forward  of  a  collision 
bulkhead  located  in  accordance  with 
regulation  II-l/ll  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  as  amended.  An  oil  tanker  that  is 
not  required  to  have  a  collision 
bulkhead  in  accordance  with  that 
regulation  shall  not  carry  oil  in  any 
space  extending  forward  of  the 
transverse  plane  perpendicular  to  the 
centreline  that  is  located  as  if  it  were  a 
collision  bulkhead  located  in 
accordance  with  that  regulation. 

(9)  In  approving  the  design  and 
construction  of  oil  tankers  to  be  built  in 
accordance  with  the  provisions  of  this 
regulation.  Administrations  shall  have 
due  regard  to  the  general  safety  aspects 
including  the  need  for  the  maintenance 
and  inspections  of  wing  and  double 
bottom  tanks  or  spaces. 

Regulation  13G  of  Annex  I  to  MARPOL 
73/78 

(2)  Oil  tankers  which  comply  with 
regulation  13F(3)  (a)  and  (b)  except  that 
the  required  minimum  distances 
between  the  cargo  tank  boundaries  and 
the  ship  side  and  the  bottom  plating  are 
not  in  all  respects  met,  may  be  accepted 


by  the  Administration  for  further 
operation  for  an  unlimited  period  of  time 
provided  said  distances  are  at  least  as 
specified  in  the  IBC  Code  for  type  2 
cargo  tank  location. 

Dated:  August  19. 1991. 
A.E.Heon, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
[FR  Doc.  91-21387  Filed  »-5-91:  &45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart69 

[CC  Docket  No.  91-141;  DA  91-1080;  RH 
7249;  ENF-87-14] 

Expanded  Interconnection  With  Local 
Teleptione  Company  Facilities 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  Extension  of  time 

to  file  reply  comments. 

summary:  The  Commission  grants  in 
part  a  motion  filed  by  the  National 
Telephone  Cooperative  Association 
requesting  additional  time  to  file  reply 
comments  in  this  proceeding.  Finding 
that  the  record  is  especially  large,  and 
Commission  decisionmaking  would  be 
best  served  by  giving  parties  additional 
time  in  which  to  address  the  complex 
issues  discussed  in  the  comments,  the 
Commission  extends  the  time  for  filing 
reply  comments  from  September  5, 1991, 
to  September  20, 1991. 
DATES:  Reply  comments  are  to  be  filed 
by  September  20, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Sara  F.  Seidman,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  632-6363. 
SUPPLEMENTARY  INFORMATION:  In  this 
proceeding,  a  notice  of  proposed 
rulemaking  and  notice  of  inquiry  was 
published  in  the  Federal  Register  on  July 
26. 1991, 56  FR  34159  (1991).  An  Erratum 
was  released  by  the  Commission  on 
August  6. 1991.  DA  91-970. 

Order 

Adopted:  August  22, 1991. 

Releaeed:  August  23, 1991. 

Reply  Comment  Date:  September  20, 1991. 

By  the  Deputy  Chief  (Policy).  Common 
Carrier  Bureau: 

1.  On  August  14, 1991.  the  National 
Telephone  Cooperative  Association  (NTCA) 
filed  a  motion  requesting  additional  time  in 
which  to  file  reply  comments  in  the  above- 


captioned  proceeding.'  Reply  comments 
currently  are  due  on  September  5, 1991,  and 
NTCA  requests  an  extension  of  time  until 
September  30, 1991.  In  support  of  its  request. 
NTCA  states  that  the  InteresU  at  iU  tmaU 
member  telephone  companies  are  at  stake  in 
this  proceeding,  and  that  it  plans  to  consult 
with  its  membership  about  issues  raised  in 
the  first  round  of  comments  at  a  regularly 
scheduled  meeting  on  September  15, 1991. 
Accordingly,  NTCA  says  that  it  needs 
additional  time  to  prepare  its  reply 
comments. 

2.  USTA  supports  NTCA's  Motion,  and 
notes  that  many  of  its  members  are  Tier  1 
carriers  that  will  be  directly  affected  by  any 
new  Commission  rules  in  this  proceeding. 
USTA  states  that  the  number  of  comments 
filed  in  the  initial  round  was  gr?at  and  the 
issues  raised  are  complex  and  significant 
and  intertwine  with  other  proceedings.  USTA 
states  that  "(t]he  Commission  should  not  risk 
the  targeting  of  future  policy  decisions  to 
meet  the  public  interest  on  the  basis  of  an 
inability  to  develop  a  full  and  responsive 
record  due  to  time  constraints." 

3.  IDCMA  also  supports  NTCA's  extension 
request.  It  notes  that  numerous  initial 
comments  were  fded.  many  of  which  are 
voluminous  and  raise  a  myriad  of  issues 
which  could  be  addressed  in  reply  comments. 
IDCMA  says  that  parties  would  be  hard 
pressed  to  adequately  respond  to  these 
significant  factual  and  policy  issues  in  the 
time  allotted. 

4.  MPS  states  that  it  neither  supports  nor 
opposes  NTCA's  request  and  urges  the 
Commission  to  avoid  any  urmecessary  delay 
in  this  proceeding.  MFS  acknowledges, 
however,  that  the  number  of  comments  filed 
may  make  it  difficult  for  parties  to  adhere  to 
the  original  September  5  deadline.  Therefore. 
MFS  states  that  it  will  not  oppose  an 
extension  of  time  to  file  reply  comments  until 
September  20. 1991. 

5.  We  grant  an  extension  of  time  in  which 
to  file  reply  comments  in  this  proceeding. 
Although  Commission  policy  is  that 
extensions  of  time  will  not  be  routinely 
granted,*  we  find  that  the  record  is  especially 
large,  and  Commission  decision-making  will 
be  best  served  by  giving  parties  additional 
time  in  which  to  address  the  complex  issues 
discussed  in  the  comments.  We  agree  with 
MFS,  however,  that  unnecessary  delay 
should  be  avoided  and.  therefore,  we  are  only 
extending  the  time  for  filing  reply  comments 
to  September  20, 1991. 

6.  Accordingly,  it  is  ordered.  That  the 
NTCA  Motion  for  Extension  of  Time  is 
granted  to  the  extent  indicated  herein,  and 
that  the  time  for  all  parties  in  the  above- 
captioned  proceeding  to  file  reply  comments 
is  extended  to  September  20. 1991. 


'  Motion  for  Extension  of  Time  of  the  National 
Telephone  Cooperative  Aatocialion.  filed  August  14, 
1991  (Motion).  Three  partiet.  Metropolitan  Fit)er 
Sy»temB,  Inc.  (MFS),  the  United  Slate*  Telpplinne 
Aasociation  (USTA).  and  the  Indepenaent  Data 
Communications  Manufacturers  Association,  Inu 
(IDCMA).  filed  comments  on  the  Motion. 

•  47  CFR  1.4e(a). 
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Federal  Communica  ions 

Carl  D.  Lawson, 

Deputy  Chief.  Policy 

Bureau. 
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47  CFR  Part  73 

(MM  Docket  No.  9l4253,  RM-6M2] 

Radio  Broadcasting  Services;  Tioga, 
PA 

agency:  Federal  Oommunications 
Commission. 

action:  Proposed  tule. 


liogd 


summary:  The  Coinm 
comments  on  a  pe 
Clark  seeking  the 
Channel  234B1  for 
Channel  227 ^  at 
and  the  modificatibn 
permit  for  Station 
operation  on  the  h 
channel.  Channel 
to  Tioga  in  compl 
Commission's  min 
separation  require  nents 
restriction  of  10.5 
southwest  to  avoi( 
Stations  WLVY,  C 
New  York,  and  WyVY 
Syracuse.  New  Yo 
proposal  to  allot 
Dushore,  Pennsylvania 
89-299).  The  coord  nates 
allotment  are  Nort  i 
and  West  Longituc  e 
concurrence  is 
located  within  32i 


ission  requests 
ition  filed  by  Anita  L. 
lubstitution  of 
Channel  234A  or 
a,  Pennsylvania, 
of  her  construction 
WPHD  to  specify 
gher  powered 
34B1  can  be  allotted 
i^nce  with  the 
mum  distance 

with  a  site 
ilometers  (6.5  miles) 
short-spacings  to 
lannel  232A.  Elmira. 
.  Channel  233B, 
k,  and  to  the  pending 
Qiannel  233A  to 

(MM  Docket  No. 

for  this 

Latitude  41-51-46 

77-14-41.  Canadian 

red  since  Tioga  is 

0 kilometers  (200  miles) 


req  u 


391 


of  the  U.S.-Canadian  border.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  October  21. 1991,  and  reply 
comments  on  or  before  November  5. 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Anita  L  Clark.  44  Pine 
Street.  Waverly.  New  York  14892 
(Petitioner)  and  Kevin  M.  Fitzgerald. 
P.O.  Box  663,  Great  Bend.  Pennsylvania 
18821  (Consultant  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-253.  adopted  August  21. 1991,  and 
released  August  30, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington,  DC  20036. 

Station  WPHD's  construction  permit 
was  modified  from  Channel  227A  to 
Channel  234A  pursuant  to  the  Report 
and  Order  in  MM  Docket  8ft-496.  See  56 
FR  32976,  July  18. 1991.  However,  a 
petition  for  reconsideration  of  the 
decision  in  MM  Docket  88-496  is 
pending.  Thus,  should  the  decision  in 


MM  Docket  8ft-496  be  upheld,  we  will 
not  accept  competing  expressions  of 
interest  in  use  of  Channel  234B1  at  Tioga 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
equivalent  class  channel  for  use  by  such 
parties.  Should  the  decision  in  MM 
Docket  88-496  be  modified  in  such  a 
manner  as  to  make  the  Tioga  channel 
substitution  unnecessary,  competing 
expressions  of  interest  will  be  accepted 
and  Station  WPHD's  construction  permit 
may  not  be  modified  unless  the 
petitioner  demonstrates  the  availability 
of  an  additional  equivalent  class 
channel  for  use  by  such  parties.  See 
S  1.420(g)  of  the  Commission's  Rules. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-21303  Filed  9-5-91;  8:45  am] 
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investigations,  committee  meetings,  agency 
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ACTION 

Information  Collection  Submitted  to 
the  Office  of  IManagement  and  Budget 
for  Review 

agency:  Action. 
action:  Information  collection 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

summary:  This  notice  sets  forth  certain 
information  about  an  information 
collection  proposal  by  ACTION,  the 
Federal  Domestic  Volunteer  Agency. 
Under  the  Paperwork  Reduction  Act  (44 
U.S.C,  chapter  35),  the  Office  of 
Management  and  Budget  (0MB)  reviews 
and  acts  upon  proposals  to  collect 
information  from  the  public  or  to  impose 
record  keeping  requirements.  ACTION 
has  submitted  two  copies  of  the 


attached  information  collection  proposal 
to  0MB.  0MB  and  ACTION  will 
consider  comments  on  the  proposed 
collection  of  information  and  record 
keeping  requirements.  ACTION  is 
requesting  an  expedited  review  by  0MB 
with  final  action  by  October  15, 1991  so 
that  the  approved  forms  will  be  ready 
for  data  collection  beginning  October  23, 
1991. 

DATES:  0MB  and  Action  will  accept 
comments  received  on  or  before  October 
7, 1991. 

ADDRESSES:  Send  comments  to  both 
Janet  A.  Smith,  Clearance  Officer. 

ACTION,  1100  Vermont  Ave.  NW., 

Washington,  DC  20525.  Tel:  202/606- 

5245. 
and 
Daniel  Chenok,  Desk  Officer  for 

ACTION.  Office  of  Management  and 

Budget,  3002  New  Executive  Office 

Bldg..  Washington,  DC  20503,  Tel:  202/ 

395-7316. 
SUPPLEMENTARY  INFORMATION: 

Office  of  ACTION  Issuing  Proposal: 
Program  Analysis  and  Evaluation 
Division. 

"title  of  Forms:  Evaluation  of  the  SCP/ 
AoA  Joint  Initiative. 

Action  Forms  No.:  OPRE  92-1. 


Need  and  Use:  ACTION  seeks  to 
evaluate  this  program,  determine  the 
ability  of  SCP  sponsors  to  obtain  private 
sector  support  and  examine  program 
outcomes  and  impacts.  ACTION  will  use 
the  information  to  improve  the  program 
and  future  demonstration  programs. 

Type  of  Request:  New. 

Respondent's  Obligation  to  Reply: 
Voluntary. 

Frequency  of  Collection:  The 
telephone  interview  will  be  conducted 
three  times  with  the  Project  Directors 
and  twice  with  the  Advisory  Councils, 
Sponsoring  Agencies  and  Area  Agency 
on  Aging.  The  Project  Directors  will 
complete  the  reporting  forms  three 
times.  The  site  visits  will  be  conducted 
twice. 

Estimated  Number  of  Annual 
Responses:  309. 

Average  burden  Hours  Per  Response: 
.33     , 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  103  hours. 

Signed  in  Washington.  DC.  August  30, 1991. 
Janet  Smith. 

Clearance  Officer.  A  CTION. 
lane  A.  Kenny. 
Director  of  ACTION. 
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Slandiffl  Form  B  J 
(()•«  Scpwmbe'  '.983) 


Request  for  0MB  Review 


fa 


Important 

Read  insiructKxu  beto<'ejcompicti 
to  request  both  an  E«ecjt|ve 
the  Papemvort*  Reduction 

Answer  all  Questions  m 
12291.  complete  Pan  tl 
request  ts  hr  approval  un<ier 
1320.  skip  Part  II.  compJetii 


^  -  ting  form  Do  »>o<  use  the  same  SF  83 
Order  12291  review  and  approval  under 


rt  I   If  this  request  is  for  review  under  E.O. 

ind  sign  the  regulatoor  certification   If  this 

f  the  Paperwork  Reduction  Act  and  5  CFR 

Part  III  and  sign  the  paperwork  certification. 


Send  three  copies  of  this  form,  the  material  to  t>c  reviewed,  and  for 
paperwork — three  copies  of  the  supporting  statement,  to; 

Office  of  Information  and  Regulatory  Affairs 
Office  of  Management  and  Budget 
Attention  Docket  Library,  Room  3201 
Washington.  DC  20503 


PART  I.— Complete  TMs  Part  for  All  Requests 


1.  Oepitmeoi,  agency  and  Bv  'eau.oWice  originating  request 

ACTION  -  Off  ce  of  Policy  Research  and  Evaluation 


2.  Agency  code 


J-  ii_  J2_  -L 


3.  N»mt  of  (>erson  wno  car  be^i 
David    B.     Rym 


Telephone  number 
(  ) 


answer  questions  regarding  this  request 
h 


4.  Title  el  mtormalion  coiiecti^  or  rulemaking 
Evaluation    of    the    SCP/AOA    Joint     Initiative 


S.  Legal  aut.ior<ty  lor 
^^  use 


■riormubn  coiiection  or  rule  (cHe  Liri'leC  Statvs  Code  Public  iaw  O'  Ci&CLUvt  O'der) 

50:  6  P.L.  93-113  Sec.  A16  Evaluation 


6.  Affected  Dut>i<  (cieck  m  t*f  appif) 
X    n  ir-d.vd-a's  0*  House' oias 
2   n  State  Of  locai  gove'r'fienti 


3  D  Fa'ms 

4  n  Bus-nesses  or  otner  •o' profit 


5  C  Federal  agerKtes  v  e»''>pioye»j 

6  E  Non  profit  institutions 

7  D  STiaM  businesses  or  organisations 


PART  II. — Complete  Tl  is  Part  Only  if  the  Request  is  for  0MB  Review  Under  Executive  Order  12291 


7.  Regulation  Ifler^tifier  Numbi  r  (RlN) 


. .  or.  None assgnefl  D 


t.  Type  ©•  SuErTiiSSiOn  fc'iec* 
CttstifKttlon 

1  D  Vaor 

2  D  Ncnmajor 


Tfp*  of  rev/ear  rtqu»$l»4 

1  D  Standard 

2  D  Pending 

3  LJ    emergency 

4  LJ  Statutory  or  judicial  deadline 


in  eacn  category) 

St»i*  of  development 

"      1  LJ  Proposed  or  draft 

2  LJ   Finalorinterimdnal.withpfiorproposal 

3  LJ   Final  or  mterim  f.nai.  Knthoot  prior  proposal 


».  CFR  sector- affected 
CFR   _ 


10.  Does  tn<$  regulation  contafi  reporting  or  recordkeepir^g  requirements  tnat  require  CUB  approval  under  Ihc  Paperwork  Reduction  Act 
and  5  CFR  1320? 


.  D  Vw        D  No 


11.  If  a  maior  rule,  is  there  a  ri 
If  No."  did  CMS  waive  t^ 


juiatory  impact  analysis  attached? 
analysis'      -     ■  ■  ... 


1  D  Yes    2  D  No 
3  D  Yes    4  D  No 


Certification  for  Rcgulatofy 

In  sut)mitt'ng  \hn  request 
policy  directives  have  been  c 


Submissiont 
0MB  review,  the  authonied  regulatory  contact  and  the  program  official  certify  tfiat  the  requirements  of.  E  0  1 229 1  and  any  appl<abie 

p'ledwith  


Signature  of  program  official 


Signature  o<  authorized  regular  ory  contact 


Date 


Date 


lZ.(0**Buteonlf) 


PT«<neu>  M'loni  0O«H»I» 
h&H  7S4&00  6W  4034 


83  10« 


Sui««w«F«niiU(R»>  9  83) 

PrMCnbed  by  CMS 

SCFI>1320*ndC0  12291 
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PART  IH.—Complttt  This  Part  Only  M  tht  R*qutst  Is  for  Approval  of  a  Colltctlofi 
of  Information  Undar  tha  Paptrwerk  Waductlon  Act  and  5  CPR  1320. 


13.  Abstract— Oescribt  nctdt.  usm  and  aft«ctad  public  in  50  wor«)t  or  it» 

ACTION  and  the  Administration  of  Aging  are  conducting  the  SCP/AoA  Joint 
Initiative  for  the  Vulnerable  Elderly.   ACTION  seeks  to  evaluate  this 
program,  determine  the  ability  of   SCP  sponsors  to  obtain  private  sector 
support  &  examine  program  outcomes  &  Impacts.  KEY  WORDS : Evaluation .Volunteer 


14.  Type  ol  irformation  coiiect«n  (ch^k  only  ont) 
Information  colloctlon*  not  eontaino^  In  nih» 
l^^ftegui*'  Submission 
Information  eoHoctlom  eontalnod  In  ruloa 

3  CD  Eiisting  regu'a'ion  (no  c^ngt  proposed) 

4  D  NotiC*  of  proposed  rulemaking  (NPRM) 

5  lj  ^in".  NPRM  was  previousi>  published 


ser- 


2  D  emergency  submiuionfcerTif>car>onarracA#tf; 

6  Final  or  interim  final  without  prior  NPRM 
A  U  Regular  submission 
B  D  Emergency  submission  feet,  '.caf 'on  attached) 


7  Crater  date  of  eapected  or  actuaiTaderai 
Register  publication  at  this  stage  of  ruleinafcing 
(mo^th.  day.  fear) 


IS.  Type  of  rev>ew  requested  (c'>eck  only  one) 

1  O  New  collection 

2  D  Rev'Sion  of  a  currently  approved  collection 

3  D  E»tens>or<  of  'M  eip'ation  date  of  a  currently  approved  collection 

without  any  zr-f.gt  •<•  t^e  SuOstaoce  or  in  the  method  of  co'>ction 


4  U  Reinstatement  of  a  previously  app'Oved  collection  for  which  approval 

has  expired 

5  O   Ensting  collection  m  use  without  an  0MB  confoi  number 


!•.  Agency  report  'o--  r^imBe-^j)  (nciude  itandard/ optional  form  numl>er(s)) 


17.  Annual  repoti''g  or  disc'csure  burden 

1  Nu-nber -J* 'eioo-oe'«ts      .    .    . 

2  Nu-'ber  0^  •esss'-ses  per  respondent 

3  Tota  ann^a:  'esponses  C'/oe ;  f/m«s  hne  2) 

4  hoj-s  ae'  response 

5  Tota'  fQj's  f ''"f  3  vr^ti  lire  a) 


la.  Anr.ua:  'eco'Coeeo "g  BurSen 

1  Numoe'  0'  reco'Ckeepers 

2  Annual  hc.'s  pe'  'eco^dkeeper 

3  Tota:  'eco'dkeepi-i  hours  (ime  1  times  line  2) 

4  Recorakeep  ngrer»"t-On  perrOd 


103 


-404- 


0.33 


103 


22.  Purpose  Of  information  collection  Week  as  ma'^y  as  apo'y) 

1  G  Application  for  benefits 

2  83  Program  evaluation 

3  G  General  purpose  statistics 

4  G  Regulatory  or  compliance 

5  G  Program  planning  or  tT\anagement 

6  G  Research 

7  D  Audit 


years 


la.  Tota<  annual  du'den 

1  Requested  (-re  1 7-5  pius  ime  183) 

2  In  Current  0M5  i"«entory 

3  Difference  (•■-«  i  less  •ne2) 
bplanation  ofditferente 

4  Program  Charge 

5  Adjustment 


_L(LL 


.03 


23.  Treq  jency  of  recordkeeping  or  rcponr^  (eneck  all  trtat  aps>}) 

1  G   Recordkeeping 
Reporting 

2  G  On  occasion 

3  G  Weekly 

.  4  G    Monthly 

5  Q    Quarterly 

6  G  Semiannually 

7  uC  Annually 

8  £3C  Biennially 

9  Q   Other  (describe)     


20.  Current  fmosf  recent)  0MB  control  number  or  comment  number 


NA 


21.  Requested  eipiration  date 


3/30/94 


24.  Respondents'  obligation  to  comply  (ct>eck  the  strongest  obligation  riar  applies) 

1  O  Voluntary 

2  U   Required  to  obtain  or  retain  a  benefit 

3  G    Mandatory 


2S.  Are  the  respondents  primarily  educational  agencies  or  institutions  or  is  the  primary  purpose  of  the  collection  related  to  Federal  education  programs?  G  v*s  QCNe 

2C.  Does  the  agency  usesamplmg  to  select  respondents  or  dots  the  agency  rKOfrimend  or  preKnbt  the  use  of  sampling  or  statistical  analysts  --        tur 

by  respondents? .  U  ves  LTNo 


by  respondents 
27.  Reauiatory  authority  for  the  information  collection 
CFR 


FR. 


;  or.  Other  (speafy): 


P.L.    93-113.    A16(A)         42    U.S.C.    5056(A);    Sec.    416    Evaluation 

Paperwork  Certmcatlon 

In  submitting  this  request  for  0MB  approval,  ttte  agency  head,  the  senior  official  or  an  authorized  representative,  certifies  that  tht  requirements  of  5  CFR  1320.  ttw 
Prnracy  Act.  statistical  standards  or  directives,  and  any  other  applicable  information  policy  directives  have  been  complied  with 


Signature  of  p'og'am  official 

David    B.    Rymph 

Signature  of  agency  head  thoMnior  official  or  an  authorized  representative' 

Janet    A.    Smith 


Cl^ 


,^l 


< 


Date 


Date 


•  utofo  lear-o-iraisaeeoji 
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Supporting  Statement  fbr  the  Evaluation 
of  SCP/AoA  loint  Initiative 

Prepared  for  ACTIO  ^,  1100  Vermont 
Avenue.  NW..  Washinj  ton.  DC  20525. 
Under  Contract  No.  90^043-1011. 

A.  Justificatioa 

1.  The  Need  for  the  Information 


■  demonst  "ation 


The  evaluation  of  the 
Companion  Program 
Initiative  for  the 
designed  to: 

•  Provide  ACTION 
of  the  SCP/AoA  Jpint 
Vulnerable  Elderly  Prok 
such  aspects  as  prograi  n 
implementation,  Senior 
roles  and  activities, 
numbers  of  the  clients 
roles  of  ACTION  office^ 
the  Aging  Network 
Offices,  State  Units  on 
Agencies  on  Aging]  in 
projects; 

•  Assess  the  ability 
and  project  sponsors  tc 
sector  support  to 
Companion  component 
the  three  year 

•  Examine  program 
impacts,  especially  the 
Senior  Companion  Pro^: 
homebound  elderly  c 
independence,  the 
and  on  services  offeree 
and 

•  Identify  successful 
replication  and 
changes  that  would 
and  efficiency  of  the 

The  data  collection 
ACTION  requirements 
specified  under  the 
The  enabling  legislation 
113.  as  amended]  statei 
once  every  three  years 

shall  measure  and  evalua 
programs  authorized  by 
effectivene«s  in  achievi 
general,  and  in  relation  to 
impact  oa  related  progra 
structure  and  mechanismt 


Senior 
(StP]/AoA  Joint 
Vulneiable  Elderly  is 

With  a  description 
Ifiitiative  for  the 
ram,  including 

Companion 
catgories  and 
I  erved,  and  the 
and  elements  of 
(ACjTION  State 
Aging  and  Area 
ssisting  the 


I  effei  ;t 


)f  the  grantees 
obtain  private 
ue  the  Senior 
at  the  end  of 
period; 
I  )utcomes  and 
ability  of  the 
ram  to  help 
maintain 
on  client  status 
to  the  clients; 


lie  nts 


•tl 


•  Serv 


(1  -ubli 


The  data  collection 
evaluation  of  the  SCP/  \oA 
Initiative.  Additionally 
Domestic  Volunteer  S 
Amendments  of  1989 
204].  the  Director  of  A<lmON 
authorized  to  make 
Americans  Volunteer 
projects  to  support  programs 
problems  that  concern 
Included  in  this  missioii 
that  provide  respite  care 
for  frail  elderly  indivi 


!  grs  nt 


models  (for] 
recommend  potential 
inc  rease  the  impact 
pi  Dgram. 
i  I  needed  to  meet 
including  ones 
ACtriON  legislation. 
(Public  Law  93- 
that  at  least 
ACTION 

e  the  impact  of  all 
is  Act.  their 
n^  stated  goals,  in 
their  cost  their 

and  their 
for  delivery  of 


nis, 


r  epresents  this 
Joint 
under  the 
ice  Act 
ic  Law  101- 


is 
s  to  Older 
Ffrogram  (OAVP] 
to  address 
the  Nation. 
are  programs 
including  care 
dLials  and  for 


disabled  or  chronically  ill  children  living 
at  home.  This  data  collection  will 
provide  ACTION  management  with 
information  on  the  implementation  of 
the  Joint  Initiative  and  the  effectiveness 
of  the  demonstration  programs  in 
generating  a  pubhc-private  partnership 
to  sustain  the  ability  of  SCP  to  continue 
serving  the  vulnerable  elderly. 

A  major  focus  in  this  evaluation  is  on 
the  sustainability  of  the  public-private 
partnership  established  by  the  joint 
Initiative.  Under  the  Joint  Initiative, 
funding  is  provided  to  19  SCP  project 
sites  in  11  states  to  increase  services  to 
frail  elderly  for  a  period  of  three  years. 
Full  funding  for  the  increased  services  is 
provided  for  an  initial  18  month  period, 
then  funding  is  progressively  reduced  in 
the  second  period  [9  months]  and  the 
final  period  (9  months].  At  the  end  of  38 
months.  Federal  funding  for  the 
additional  services  is  discontinued.  The 
SCP  projects  are  cojnmitted  to 
developing  non-federal  funding  or  other 
support  (e.g^  in-kind  contributions]  to 
continue  services  after  the  end  of  the 
demonstration  period.  Progress  toward 
this  goal  during  the  period  will  be 
assessed  and  related  information  will  be 
collected  on  the  Joint  Initiative 
implementation,  new  services  provided 
or  new  population*  served,  technical 
assistance  in  fundraising,  and  related 
issues. 

The  other  two  key  features  of  the  Joint 
Initiative  from  an  evaluation  perspective 
are: 

•  Services  are  to  be  provided  to 
persons  60  and  older  living  at  home. 
Although  a  number  of  SCP  projects 
already  provide  services  to  this  group, 
several  projects  are  undertaking  to  serve 
new  populations  or  provide  new 
services.  These  will  be  examined  in  the 
evaluation. 

•  The  initiative  is  undertaken  jointly 
by  ACTION  (the  federal  agency  that 
funds,  directs  and  supports  Senior 
Companion  Projects]  and  the 
Administration  on  Aging  (AoA],  which 
is  funding  the  Joint  Initiative  sites  and  to 
which  the  sites  report  for  this  aspect  of 
their  work.  The  additional  management 
requirements  and  coordination  will  be 
examined  in  the  evaluation. 

In  order  to  obtain  information  on  the 
progress  of  implementation,  fundraising, 
and  services,  data  will  be  collected  at 
intervals  over  the  three-year 
implementation  period,  using  a 
combination  of  telephone  interviews, 
recording  forms,  abstraction  from 
available  records  and  reports,  and  site 
visits. 

The  telephone  interviews  will  be 
conducted  semi-annually  with  the 
Project  Directors  and  annually  with 
representatives  of  the  Advisory  Coimcil, 


Sponsor  Agency,  and  Area  Agency  on 
Aging  (AAA).  Through  these  interviews, 
information  regarding  the  program 
implementation  and  the  environment  in 
which  the  program  is  operating  will  be 
obtained  To  supplement  the  telephone 
interviews,  the  Project  Directors  will  be 
asked  to  complete  a  reporting  form 
twice  each  year.  This  form  will  provide 
descriptive  information  about  the  cHents 
and  companions  and  data  for  the 
analysis  retention  of  clients  and 
companions. 

Site  visits  will  be  conducted  aiuiually. 
The  site  visit  plans  and  objectives  are: 

•  Year  1 — one  site  visit  to  pretest 
instruments  and  procedures; 

•  Year  2 — five  site  visits  to  obtaia 
more  in-depth  information  on:  project 
operations,  especially  on  approaches  to 
obtaining  private  sector  support, 
problems  encountered  and  modification 
of  approaches  over  time,  and  on 
services  provided  to  clients  under  the 
Joint  Initiative;  and 

•  Year  3 — five  site  visits  to  assess 
success  in  developing  non-federal 
support,  "lessons  learned"  from  the 
experience,  and  potential  models  for 
application  in  other  projects  and 
settings. 

The  site  visits  will  supplement  and 
expand  on  the  data  collected  in  the 
telephone  interviews. 

The  issues  being  studied  are 
organized  under  four  major  headings  for 
data  collection:  Non-Federal  Support 
Management/Coordination,  Local 
Community /Environment,  Senior 
Companion  Project. 

Data  will  be  collected  from  the  project 
directors,  a  representative  of  the  SCP 
advisory  council,  the  director  of  the  SCP 
project's  sponsor  agency,  a  volunteer 
station  supervisor,  and  a  representative 
of  the  local  Area  Administration  on 
Aging  (AAA). 

Specific  issues  that  will  be  addressed 
in  the  data  collection  include: 

Non-Federal  Support: 

•  What  is  the  plan  for  raising  non- 
federal funds?  What  approaches  are 
used  (foundations,  special  events, 
individuals  .  .  .)?  Do  the  strategies  for 
raising  non-federal  funds  include  plans 
to  approach  both  public  and  private 
sector  sources? 

•  Who  is  responsible  for 
implementing  the  plan?  How  dpes  this 
change  over  the  period  of  the 
demonstration? 

•  What  successes  have  they  had  by 
different  points  in  the  development 
process?  What  problems  have  they 
encountered?  Will  they  be  able  to 
financially  sustain  the  pro-am  after  the 
end  of  the  demonstration  period? 
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•  Have  goals  for  raising  non-federal 
funds  been  modified  over  the  course  of 
the  Joint  Initiative?  Whet  were  the 
reasons,  and  how  have  the  outcomes 
been  affected? 

•  At  the  end  o£  the  Joint  Initiative 
Period,  has  the  goal  of  sustainabihty 
been  achieved?  To  what  degree  has  it 
been  achieved?  Through  what  means? 
What  are  the  project's  plans  for  further 
development  or  expansion  of  private 
sector  support? 

Management/  Coordination: 

•  What  are  the  management  and 
reporting  requirements  for  the  Joint 
Initiative? 

•  Do  the  Slate  Unit  on  Aging  (SUA), 
Area  Aging  Administration  (AAA), 
ACTION  or  other  sources  provide 
technical  assistance  in  fundraising?  Are 
there  ways  the  relationship  with  SUA, 
AAA.  ACTION  or  other  agencies  could 
be  more  effective? 

Local  Community/Environmenh 

•  What  are  the  economic,  social  and 
demographic  conditions  in  the 
community  affecting  service  needs  and 
availability,  and  private  sector  support 
for  SCP? 

•  What  effect  has  the  Joint  Initiative 
had  on  the  community?  How  does  this 
affect  the  sustainability  of  the  program 
after  the  demonstration  period? 

Senior  Companion  Project: 

•  How  many  new  companions  are 
there?  Has  companion  turnover  been 
affected  by  the  Joint  Initiative? 

•  How  many  new  clients  are  there? 
What  are  their  characteristics  and 
service  needs?  Do  they  differ  from  the 
clients  already  served  by  SCP?  Has  the 
retention  of  clientB  been  affected  by  die 
Joint  Initiative  or  the  types  of  clients 
served  by  it? 

•  Have  the  management  requirements 
for  SCP  staff  increased  as  a  result  of  the 
Joint  Initiative?  Have  new  staff  been 
hired  as  a  result  of  the  Joint  Initiative? 

•  What  are  the  plans  for  continued 
staffing  of  the  new  activities  after  the 
end  of  the  demonstration? 

2.  How.  by  Whom,  and  for  What 
Purpose  the  Information  Is  To  Be  Used 

The  information  will  be  used  by 
ACTION'S  Evaluation  Director  and  by 
the  Office  of  Older  American  Volunteer 
Programs,  at  both  the  project  and 
central  level,  to  improve  the  SCFs 
ability  to  serve  the  vulnerable  elderly 
and  to  sustain  the  new  services.  In 
particular,  the  information  will  be  used 
to  determine  the  demands  of  adding 
services  for  the  vulnerable  elderly  to  the 
regular  SCP  and  to  identify  successful 
fundraising  and  support  strategies  that 
can  be  replicated  in  other  similar  sites. 

The  evaluation  results  will  be 
disseminated  to  both  the  SCP 


demonstration  sites  and  other  SCP  sites. 
This  will  allow  these  programs  to  build 
on  the  demonstration  sites'  experience 
to  establish,  expand  or  improve 
programs  using  older  volunteers  to  serve 
the  vulnerable  elderly  and  to  initiate 
and  utilize  public-private  partnerships  to 
help  support  SCP  programs. 

In  addition,  the  information  collected 
will  be  disseminated  to  the  Congress 
end  to  other  federal  agencies.  It  will 
document  ACTION'S  efforts  in 
Congressionally  mandated  areas,  and 
will  also  provide  legislators  and  other 
agencies  with  information  on  effective 
means  for  volunteer  participation  in 
serving  the  needs  of  the  vulnerable 
elderly  and  for  establishing  public- 
private  partnerships. 

If  this  information  were  not  collected, 
ACTION  would  not  have  evaluation 
results  needed  to  improve  SCP  program 
management  and  to  sustain  or  expand 
SCP  volunteer  services  to  the  vulnerable 
elderly.  Further,  without  this  evaluation, 
ACTION  would  not  have  information  on 
the  results  of  the  demonstration  sites' 
efforts  to  establish  public-private 
partnerships  for  the  support  of  services 
to  the  vulnerable  elderly. 

3.  Use  of  Improved  Technology  To 
Reduce  Burden 

The  total  number  of  sites  participating 
in  the  Joint  Initiative  is  19.  The  different 
interviews  at  the  various  sites,  and 
interviews  with  the  same  persons  at 
different  times  over  the  course  of  the 
demonstration  require  the  use  of 
somewhat  different  (but  related) 
instruments.  Moreover,  the  instruments 
do  not  involve  significant  skip  patterns 
and  do  not  collect  extensive  quantitative 
data  that  require  the  use  of  built-in 
range  checks  or  other  consistency 
checks.  The  use  of  Computer  Assisted 
Telephone  Interviewing  (CATI) 
methodology  was  carefully  reviewed, 
and  it  was  determined  that  the  small 
size  of  the  sample,  together  with 
differences  among  instruments  for 
different  respondents  or  time  points  and 
the  nature  of  the  questions  to  be  asked 
made  the  use  of  CATI  inefficient  and 
unnecessary  to  reduce  respondent 
burden  or  data  collection  costs.  The 
information  being  collected  will  be 
manually  recorded  on  interview  forms 
and  then  entered  into  the  computer  for 
analysis.  We  plan  to  utilize  the  Paradox 
and  Statistical  Analysis  System  (SAS) 
software  for  data  entry,  file 
management,  and  data  analysis. 
Interviews  will  be  conducted  with  the 
same  people  over  the  period  of  the 
evaluation.  To  minimize  burden,  avoid 
repetition  and  collect  data  on  the 
process  of  implementation  and  support 
development  over  time,  summaries  of 


prior  interviews  will  be  prepared  prior 
to  each  round  of  interviews  for  use  in 
conducting  the  surveys. 

4.  Efforts  To  Reduce  Duplication. 

Before  new  data  collection  is 
undertaken,  relevant  existing  data  has 
been  abstracted  from  available  sources, 
such  as,  the  County  and  City  Data  Book, 
the  OAVP  Project  Profile  and  Volunteer 
Activity  survey,  and  program  records,  in 
order  to  minimize  the  burden  on  the 
respondents.  These  data  are  being 
updated  as  new  sources  become 
available  (e.g..  the  annual  Project  Profile 
surveys).  In  addition,  the  regular  SCP 
project  reports  to  ACTION  and  to  AoA 
will  be  obtained  and  information  will  be 
abstracted  from  these  on  expenditures, 
numbers  of  volunteers,  funding  by 
source,  project  activities*  problems  and 
resolutions,  and  plans. 

Information  available  from  the 
Profiles  and  other  sources  has  been 
excluded  from  the  data  collection 
wherever  possible  to  eliminate 
duplication.  Previously  obtained 
information  is  included  in  the  data 
collection  only  if  data  elements  need  to 
be  more  current  than  the  archival  data. 

Financial  and  other  information  will 
be  abstracted  from  regular  (quarterly) 
reports  to  ACTION  and  AoA,  so  the 
evaluation  data  collection  activities  will 
not  duplicate  information  provided  in 
those  reports. 

The  information  being  collected  for 
the  evaluation  focuses  on  specific 
volunteer  and  program  management 
issues  that  are  not  documented  in  the 
grantee  or  ACTION  management 
information  systems  (MISs).  For  this 
reason,  the  information  being  collected 
does  not  duplicate  information  available 
from  MIS  sources. 
5.  Availability  of  Similar  Information 

ACTIONS  previous  SCP  evaluations 
and  other  research  on  volunteers  have 
been  reviewed.  These  provide  valuable 
information  which  will  be  used  for 
baseline  and  comparison  purposes.  In 
particular,  data  on  volunteer  and  client 
characteristics  from  the  earlier 
evaluations  provide  data  on  the  impact 
of  SCP  participation  on  volunteers  and 
clients,  and  the  present  evaluation  will 
not  have  to  collect  data  that  duplicates 
this  finding.  Data  on  volunteers  and 
companions  will  be  collected  for  two 
purposes:  (1)  To  determine  the 
comparability  between  the 
demonstration  projects  and  regular  SCP 
projects  (to  assess  the  generalizability  of 
demonstration  fmdings  to  other  projects) 
and  (2)  to  assess  the  impact  of  the 
special  features  of  the  demonstrations 
(service  to  very  old  clients,  need  to 
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9.  Consultations  Outside  the  Agency 

Federal,  regional  and  local  public  and 
private  agencies  were  contacted  for  two 
primary  reasons: 

•  To  confirm  that  this  research  was 
not  duplicating  work  already  performed 
or  in  progress.  These  calls  confirmed 
that  the  research  is  not  currently  being 
done  and  that  will  address  a  gap  in 
current  knowledge;  and 

•  To  locate  and  obtain  any 
information  that  would  be  relevant  to 
the  formulation  of  the  survey 
instruments.  Information  obtained  from 
these  sources  has  been  incorporated 
into  the  data  collection  instruments  and 
procedures. 

Agencies  and  persons  consulted- 
outside  the  agency  include: 

•  Staff  of  Administration  on  Aging 
(AoA):  Ms.  Lois  Krol,  (202/619-2621). 
Ms.  Carol  Crecy  (202/619-2617),  and  Mr. 
Howard  Wallach  (202/619-0057). 

•  Staff  of  the  Visiting  Nurses 
Association  of  America  (VNAA) 
demonstration  project,  to  ensure  non- 
duplication  of  effort,  coordination  of 
data  collection,  and  review  of  issues 
relating  to  fundraising:  Ms.  Jean 
Carroccio  (303/753-0350)  and  Mr.  Jeff 
Pryor  (303-861-0700). 

•  Staff  of  the  Evaluation  Contractor, 
Research  Triangle  Institute:  Dr.  Janet  D. 
Griffith,  Project  Director  (919/541-6636); 
Dr.  M.  Catherine  Hawes,  Project 
Director  for  previous  evaluation  of  the 
SCP  Homebound  Elderly  Demonstration 
(919/541-6340);  Ms.  Linda  Powers.  Data 
Collection  Task  Leader  (919/541-7303); 
Ms.  Lisa  Rist,  Policy  Analyst,  (919/541- 
6512). 

•  SCP  Project  Directors  for  Joint 
Initiative  sites  attending  evaluation 
meeting  at  the  SCP  Project  Directors' 
Conference.  Washington,  D.C..  April  8- 
12. 1991.  (Directors  talked  with  include: 
Ms.  Marilyn  Grau.  Ms.  Bridgette 
Spencer.  Ms.  Christina  Oliva.) 

•  Staff  of  Washington  Business  Group 
on  Health  (WBGH),  who  will  be 
providing  assistance  to  AoA  and  SCP 
Project  Directors  through  conferences  on 
developing  public-private  partnerships: 
Ms.  Sally  Coberly  and  Mr.  Robert  Levin 
(202/408-9320). 

•  American  Social  Health  Association 
(ASHA),  to  formulate  data  collection 
regarding  fundraising  strategies:  Ms. 
Priscilla  Bratcher,  Director  of 
Development  (919/361-2742). 

10.  Assurance  of  Confidentiality 

Data  are  being  collected  for  all  19 
sites  participating  in  the  demonstration. 
Most  data  being  collected  are  not 
sensitive  and  are  already  known  to  the 
sponsoring  agencies  through  the  grant 
applications  and/or  regular  quarterly 


reports  (e.g.,  number  of  volunteers  and 
clients,  fundraising  plans  and  objectives, 
role  of  staff  and  Advisory  Council  in 
fundraising).  In  the  analyses,  data  will 
be  presented  in  two  major  formats: 

•  Frequencies  for  the  total  group  of  19 
sites  or  subgroups  (e.g..  rural  vs.  urban 
sites) — these  will  include  such  measures 
as  the  percentage  that  have  reached 
their  fundraising  goals  for  the  year  or 
the  average  (median)  amount  of  funding 
obtained;  or 

•  Case  studies  or  in-depth 
descriptions  of  aspects  of  the  sites' 
programs  that  illuminate  the  frequencies 
or  are  applicable  to  the  experience  of 
other  sites — for  instance,  descriptions  of 
particularly  effective  strategies  for 
obtaining  private  sector  support,  or 
innovative  approaches  to  serving  special 
populations  of  frail  elderly  clients. 

Because  of  the  small  population  of  ■ 
sites  the  frequencies  cannot  fully 
conceal  the  identities  of  the  sites  against 
efforts  to  identify  individual  sites; 
however,  sites  will  not  be  specifically 
identified  in  the  frequencies.  Therefore, 
identification  would  require  some  effort 
by  the  reader.  Information  in  the  case 
studies  may  be  identifiable  to  other  sites 
in  the  demonstration  or  to  the  funding 
agencies  because  of  the  detail  likely  to 
be  included.  However,  these  will  focus 
on  "best  practices'  or  models  that  others 
can  follow;  therefore,  the  lack  of 
confidentiality  should  not  be 
problematic.  We  may  also  include  some 
examples  of  practices  that  have  not 
been  effective;  however,  in  those  cases, 
we  will  provide  less  detail  and  will  limit 
the  extent  to  which  sites  can  be 
identified.  Moreover,  because  sites  are 
expected  to  report  problems  to  the 
funding  agencies,  the  reports  for  the 
evaluation  will  not  provide  information 
otherwise  unavailable  to  the  funding 
agencies. 

11.  Sensitive  Questions 

Some  potentially  sensitive 
information  on  projects  may  be 
collected,  such  as  success  in  achieving 
fundraising  targets.  However,  this 
information  is  already  known  to  the 
sponsoring  agencies  through  the  regular 
reports  submitted  by  the  projects.  And 
reporting  of  data  in  the  evaluation 
reports  will  be  designed  to  minimize  the 
chance  that  others  outside  the 
sponsoring  agencies  will  become  aware 
of  projects'  responses  to  such  items. 

In  some  cases,  we  may  obtain 
sensitive  information  on  individuals  in 
the  course  of  the  evaluation — for 
instance,  special  problems  encountered 
with  individual  volunteers  or  clients. 
Information  of  this  kind  will  never  be 
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reported  in  any  way  that  corrid  identify 
the  individual. 

12.  Estimates  of  Annualized  Cost  to 
Government  and  Respondents 

The  cost  to  the  government  for  this 
data  collection  effort  is  composed  of  the 
estimated  cost  of  the  contract  for  the 
data  collection  effort  plus  the  cost  of  the 
intra-mural  effort  of  the  sponsoring 
agency.  The  value  of  the  contract 
awarded  to.  Research  Triangle  Institute 
for  the  study  design  and  the  data 
collection  is  $317,410  for  the  foil  40 
month  period  of  the  evaluation,  and  the 
cost  for  the  provision  of  contract  support 
and  management  functions  by  ACTION 
is  $24,664  per  year.  The  annualized  (12- 
month)  cost  for  the  contract  and 
ACTION  support  are  $119,887  per  year. 

The  cost  to  the  respondents  is  on  an 
assumed  hourly  wage  for  the  different 
respondents.  The  hourly  wage  figures 
used  in  the  calculations  are:  project 
directors,  AAA  staff  and  volunteer 
station  supervisors — $17.50/hour; 
sponsor  agency  director — $22.50/hour; 
advisory  council  members — $30.00/houn 
senior  companion  volunteers — $2.35/ 
hour  (stipend).  Based  on  these  hourly 
wages  and  the  burden  estimates 
presented  in  the  next  section,  the  annual 
costs  for  respondents,  by  year  are: 

Year  1— $973 
Year  2-S1660 
Year  3— $1660 

13.  Estimate  of  Burden 

The  respondent  burden  associated 
with  this  data  collection  effort  is  based 
on  the  number  of  respondents  expected 
to  participate  in  each  of  the  components 
of  the  survey.  In  each  year  of  the 
evaluation,  telephone  surveys  will  be 
conducted  with  the  project  director,  one 
Advisory  Council  member,  and  one  staff 


member  of  the  Sponsor  Agency, 
volunteer  station,  and  Ares  Agency  on 
Aging  for  each  of  the  19  sites.  The 
telephone  interview  lengths  will  be  30 
minutes  for  the  project  director  and  20 
minutes  for  each  of  the  other 
interviewees.  The  project  director  will 
be  interviewed  by  telephone  once  in 
Year  1  and  twice  in  each  of  the  two 
subsequent  years;  all  others  will  be 
interviewed  once  per  year.  In  addition, 
each  project  director  will  be  asked  (o 
complete  a  reporting  form  with 
information  about  Joint  Initiative  clients 
and  senior  companions:  this  will  be 
completed  at  the  same  intervals  as  the 
project  director  telephone  survey,  and  is 
expected  to  take  40  minutes  to  complete. 

In  the  site  visits,  we  propose  to 
interview  the  project  director  (1  hour), 
an  Advisory  Council  member,  and  one 
representative  from  each  of  the  Sponsor 
Agency,  Volunteer  Station,  and  Area 
Agency  on  Aging  (30  minutes  each).  In 
addition,  we  will  conduct  focus  groups 
with  SCP  volunteers  (8  volunteers,  for 
one  hour  focus  group  session).  One  site 
visit  will  be  conducted  in  Year  1  and 
five  site  visits  will  be  carried  out  in  each 
of  Years  2  and  3i 

Exhibit  1  summarizes  the  respondent 
burden  by  year  and  category  of 
respondent. 

14.  Changes  in  Burden 

The  Figiu-es  in  Exhibit  1  give  the 
burden  by  year  and  respondent  type  for 
each  of  three  years  of  diata  collection. 
No  changes  in  burden  are  anticipated 
over  this  period. 

15.  Plans  for  Tabulation,  Statistical 
Analysis,  and  Publication 

The  survey  will  be  conducted  over  a 
three  year  period.  During  the  first  year, 
the  SCP  demonstration  site  Project 


Directors,  a  representative  from  the 
Advisory  Council,  the  director  of  the 
Sponsor  Agency,  the  Volunteer  Station 
Supervisor  and  an  AAA  representative 
wHl  be  surveyed.  These  interviews  will 
be  carried  out  for  all  nineteen  sites.  In 
years  two  and  three,  the  same  schedule 
of  interviews  will  be  conducted  with  the 
addition  of  a  second  interview  with  the 
Project  Directors  six  months  after  the 
Erst  interview. 

The  schedule  for  completion  of  this 
work  is  shown  in  Exhibit  2.  A  more 
detailed  description  of  data  analysis 
and  reporting  plans  is  presented  below. 

The  analysis  of  data  from  the  surveys 
of  the  Project  Directors,  Aging  Network 
representatives.  Public  and  Private 
Sector  representatives  and  the  site  visits 
have  three  major  objectives: 

•  Describe  the  programs  and 
activities  (particularly  fondraising) 
relating  to  the  SCP  Joint  Initiative  for  the 
Vulnerable  Elderly; 

•  Compare  and  contrast  differences 
among  the  programs;  and 

•  Identify  successfol  strategies  for 
raising  non-federal  fonds  for  possible 
replication  in  other  SCP  programs. 

The  quantitative  analyses  will  take 
the  form  of  frequencies,  means  or 
medians,  limited  cross-tabulations  and 
comparisons  between  measures  such  as 
subgroup  means. 

Examples  include: 

•  Frequencies:  Percentage  of  projects 
that  have  solicited  fonds  hx>m  private 
sourcfs;  percentage  of  projects  that  have 
received  technical  assistance  on  raising 
non-federal  funds;  percentage  of 
projects  that  have  hired  additional  staff 
for  th<>  Joint  Initiative; 


Exhibit  1  .—Estimated  Data  Collection  Burden  by  Project  Year 

[Raepondant  Type  and  Burden] 
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Exhibit  1  .—Estimated  Data  Collection  Burden  by  Project  Year— Continued 

[Respondent  Type  and  Burden] 
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Exhibit  2.— Pf  oject  Schedule 


Project  activity 


Conduct 
Pretest  Site 
VisiL 


Conduct  First 
Year 

Telephone 
Interviews 
witti  Project 
Directors 


CofKluct  First 
Year 

Telephone 
Interviews 
with  Private 
Sector  arxl 
Aging 
Networit 
Representa- 
tives. 


Prepare  First 
Year  Briefing 
and  Interim 
Report. 


Ttsks 


Select 
to 


1  Site 


viiit. 


Make  i  He  visit 

arraige- 

mens. 
Condu^ 

visit. 
Analyz) 

visit 
Revise 


site 


site 
jata. 
survey 
instriments. 


Conduit 
first 
intertiews. 


ttie 
'ear 


Prepari 
year 


first 
daU 


Concuct 
Second  Year 
Telephone 
Interviews 
with  Protect 
Directors. 


sumi  lary. 
Condul  first 
year 
inter  iews. 


Prepari  t 
year 


first 

data 


sumi  nary. 

Prepar  i  and 
confl  jct 
bhefi  ig 
inita  Ives 
propisal 
nam  lives 
and  >AVP 
sunriy. 

Preparn 
inter!  n 


repal 

Preparn 
first 
draft 

Conduit 


draft 
final 

Vear 


secoxJ  year 
inter  iews. 


Weeks 


4/29-5/31/91 

6/10-6/21/91 

6/26-6/27/91 

7/1-7/12/91 

7/12-7/26/91 

10/16-11/6/91 


10/31-11/15/91 


10/23-11/13/91 


11/8-11/22/91 
11/11-11/27/91 


11/14-12/6/91 


12/9-12/19/91 


3/9-3/27/92 
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Exhibit  2— Project  Schedule— 
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Project  activity 
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second  year 
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year  data 
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Exhibit  2.— Project  Schedule— 
Continued 


Project  activity 

Tasks 

Weeks 

Conduct  Third 

Conduct  third 

3/8-3/29/93 

Year 

year 

Telephone 

Interviews 

with  Private 

Sector  and 

Aging 

Network 

Representa- 

tives. 

Prepare  third 

3/24-4/6/93 

year  data 

summary. 

Conduct  Third 

Select  5  sites 

2/1-2/26/93 

Year  Site 

to  visit 

Visits. 

Make  site  visit 

3/1-3/26/93 

anange- 

ments. 

Conduct  site 

3/22-4/30/93 

visits. 

Analyze  site 

4/26-7/16/93 

visit  data 

Prepare  Final 

Prepare  and 

9/29-10/14/93 

Briefing, 

conduct 

Report,  and 

briefing. 

Project 

Qoseout. 

Prepare  repot 

10/16-11/19/93 

draft 

Prepare  final 

11/19-12/31/93 

report 

Prepare  tapes. 

12/13-12/31/93 

files,  and 

data  for 

ACTION. 

•  Means  or  Medians:  Average 
amount  of  funds  raised  thus  far;  average 
client  age:  average  number  of  service 
organizations  that  target  the  elderly;  ' 

•  Cross-Tabulations:  Relationship 
between  the  development  of  a  plan  for 
raising  non-federal  funds  and  the 
anticipated  sustainability  of  the 
program/funding  level;  relationship 
between  the  participation  of  the 
Advisory  Council  in  raising  non-federai 
funds  and  the  anticipated  sustainability 
of  the  program/fiuiding  level;  and 
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•  Comparisons  of  Sub-group  Means: 
Relationship  between  the  level  of  for 
non-federal  funds  raised  and 
participation  of  the  Advisory  Council; 
level  of  non-federal  funds  raised  when 
technical  assistance  received  vs.  no 
technical  assistance  received. 

The  analyses  will  use  the  Statistical 
Analysis  (SAS)  software  for  the  analysis 
of  survey  data.  These  analyses  will 
address  questions  about  the  effect  of 
activity,  location,  fundraising 
assistance,  and  other  program  factors  on 
problems  with  fundraising  and 
sustainability  of  the  Joint  Initiative 
project. 

The  quantitative  analyses  will  be 
supplemented  by  more  in-depth 
qualitative  analyses  of  the 
implementation  of  the  Joint  Initiative  in 
the  19  sites,  using  data  from  the 
interviews  and  site  visits.  These 
analyses  will  provide  examples  that 
illustrate  the  quantitative  results  (e.g.. 
descriptions  of  different  forms  of 
technical  assistance,  or  different  roles  of 
Advisory  Council  members  in 
fundraising).  In  addition,  the  in-depth 
analyses  will  provide  descriptions  of 
key  aspects  of  the  implementation 
process  (e.g..  how  the  fundraising  plan 
was  developed  over  time,  or  early  stages 
of  implementing  and  modifying  the 
fundraising  plan).  This  part  of  the 
analysis  is  important  both  to 
understanding  the  process  and  to 
developing  models  that  can  be  used  in 
other  sites. 

Tabulations  and  in-depth  reports 
summarizing  the  results  will  be  prepared 
immediately  following  data  collection 
from  each  stage  of  the  evaluation.  At  the 
completion  of  each  year  of  the 
evaluation.  ACTION  staff  will  be 
briefed  on  the  preliminary  findings  from 
the  data  collection  activities,  and  a  draft 
report  will  be  prepared  for  ACTION'S 
review.  The  final  stage  of  the  project 
will  include  the  preparation  of  a  final 
report,  an  oral  presentation,  and 
preparation  of  the  data  Bles  for 
ACTION. 

B.  Collection  of  Information  Employing 
Statistical  Methods 

1.  Population  Description  and  Sampling 
Methods 

The  evaluation  will  survey  the  19  SCP 
sites  participating  in  the  Joint  Initiative. 
From  this  point  of  view,  there  is  no 
sampling,  since  all  participating  sites 
will  be  included  in  the  data  collection. 
Within  each  site,  key  participants  in  the 
demonstration  will  be  selected  and 
interviewed,  including  the  SCP  Project 
Director,  a  business/community  member 
of  the  Advisory  Council,  the  director  of 
the  Sponsor  Agency  and  participating 


Volunteer  Station,  and  a  knowledgeable 
person  from  the  AAA.  These  will  be 
identified  through  the  interviews  and 
discussions  with  knowledgeable  persons 
in  the  community.  They  will  be  selected 
because  of  their  positions  and/or  their 
knowledge  of  the  Joint  Initiative 
activities  and  results.  Thus  they  will 
serve  primarily  as  "informants"  or 
knowledgeable  persons,  rather  than  as 
sample  survey  respondents.  Thus,  the 
design  involves  a  "census"  of  all 
participating  sites,  and  the  collection  of 
data  from  persons  identified  as 
knowledgeable  at  each  site.  No 
probability  sampling  is  involved  at 
either  level. 

2.  Procedures  for  Collection  of 
Information 

The  methodology  proposed  for  the 
collection  of  data  in  this  evaluation 
project  is  a  combination  of  telephone 
interviews,  client  and  companion 
summary  forms,  abstraction  of  data 
from  other  sources,  and  site  visits.  The 
telephone  interviews  will  require  up  to 
one  half  hour  of  the  respondents'  time, 
and  the  questions  will  be  carefully 
targeted  to  the  appropriate  respondents 
in  order  to  faciliate  the  efficiency  of  the 
survey.  Further,  the  questions  have  been 
designed  so  as  to  allow  for  close-ended 
responses  with  the  option  of  further 
■  elaboration  if  the  respondent  so  desires. 

The  data  collection  will  be  conducted 
over  a  three  year  period.  During  the  first 
year,  the  SCP  demonstration  site  Project 
Directors,  a  representative  from  the 
Advisory  Council,  the  Sponsor  Agency, 
Volunteer  Station  and  AAA  will  be 
surveyed.  These  interviews  will  be 
carried  out  for  all  19  sites.  In  years  two 
and  three,  the  same  schedule  of 
interviews  will  be  conducted  with  the 
addition  of  another  interview  with  the 
Project  Directors  six  months  after  the 
first  interview.  Information  will  be 
collected  about  the  nature  of  the  project 
as  well  as  fundraising  efforts  and  the 
sustainability  of  the  program. 

The  interviewers  will  be  professional 
RTI  social  science  staff  who  have  been 
extensively  involved  in  the  project,  so 
that  as  to  assure  familiarity  with  the 
evaluation  issues  and  questions.  The 
Project  Directors  have  been  advised  of 
the  schedule  for  the  telephone  survey 
and  site  visits  so  that  they  know  when 
to  expect  to  be  contacted  for  the 
evaluation.  They  will  also  be  contacted 
by  letter  prior  to  each  data  collection 
round.  This  letter  will  describe  the 
interview  and  data  collection 
procedures,  the  evaluation  objectives, 
and  the  listing  of  interview  topic  areas. 

Project  Directors  will  also  be  asked  to 
complete  short  summary  reporting  forms 
on  SCP  clients  and  companions 


participaing  in  the  Joint  Initiative.  The 
estimated  number  per  site  is  10 
companions  (5  full-time  equivalents)  and 
15  clients.  These  forms  will  be 
distributed  to  the  Project  Director  prior 
to  each  round  of  interviews  and  will  be 
returned  at  the  time  of  the  interview 
Information  to  be  obtained  from  the 
Project  Director  for  each  companion  is 
age,  sex,  SCP  experience,  services 
provided,  number  of  clients,  and  number 
of  hours/week.  Client  information  to  be 
obtained  is  sex,  age,  living 
arrangements,  functional  status  [using 
items  from  the  HCFC  Minimum  Data 
Set],  quantity  of  SCP  services  and  types 
of  services  received  and  reasons  for 
stopping  services.  These  are  necessary 
to  assess  the  retention  of  volunteers  and 
clients  in  the  program  and,  by  describing 
the  demonstration  clients,  to  determine 
the  degree  to  which  the  demonstration 
project  experience  is  generalizable  to 
other  SCP  site's  and  activities. 

The  site  visits  will  be  brief  one  and  a 
half  to  two  day  visits  to  observe  how  the 
program  functions  and  discuss 
implementation  issues  with  the  Project 
Director,  agency  sponsor  or  volunteer 
station  supervisor,  Advisory  Council 
member(8),  and  volunteer  companions. 
One  site  will  be  visited  in  the  first  year 
of  the  evaluation  and  approximately  five 
sites  will  be  visited  in  both  the  second 
and  third  years  of  the  evaluation.  RTI 
project  staff  attended  the  ACTION  SCP 
Project  Director  Conference  held  in 
Washington,  DC  on  April  8-12, 1991.  At 
this  Conference,  staff  had  a  chance  to 
talk  with  SCP  Project  Directors  who  will 
participate  in  the  evaluation  and  discuss 
the  evaluation  plans  and  objectives  with 
them.  The  Project  Directors  did  not 
express  any  concerns. 

3.  Maximization  of  Response  Rates 

We  propose  several  approaches  to 
maximize  response  rates.  First,  all  sites 
are  required  to  participate  in  the 
evaluation  as  a  condition  of  their 
participation  in  the  Joint  Initiative. 
Second,  the  data  collection  plans  are 
specifically  targeted  to  minimize  the 
burden  on  respondents  to  the  extent 
possible  and  to  direct  questions  to  those 
best  able  to  respond  to  them.  Third,  with 
a  relatively  small  target  population  and 
continuing  interaction  during  the  three- 
year  implementation  period,  it  will  be 
possible  to  make  intensive  efforts  to 
establish  and  maintain  the  relationship 
over  the  period  of  data  collection.  Early 
efforts  to  establish  this  relationship 
have  included  dissemination  of 
information  on  the  evaluation  by  AoA 
and  ACTION  and  a  meeting  of  the 
evaluation  team  (from  the  contractor 
organization,  ACllON  and  AoA)  with 
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participating  SCP  Pro)  >ct  Directors  at 
the  SCP  Conference  iq  Washington.  DC 
in  April,  1991.  Based  dn  discussion  at 
that  meeting,  there  ap  >ears  to  be  little 
anxiety  about  the  eva  uation  and  the 
project  directors  expn  ssed  an  eagerness 
to  cooperate. 

4.  Tests  of  Procedures 


)rocedure8  were 
t  to  Miami. 


the 


ie  information 
sroject  operating 
/ed  and  records 
it  the  data 


The  data  collection 
pre-tested  in  a  site  vis 
Florida.  In  this  site  vis  t,  general 
program  information  Was  obtain, 
instruments  were  reviled,  and 
agreements  were  secured  to  allow  us  to 
do  follow-up  testing  of  the  telephone 
instruments.  The  respqndents  were  then 
de-briefed  to  identify  jjrobiems  in 
responding  or  gaps  in  I 
collected.  In  addition,  I 
procedures  were  obsef 
reviewed  to  ensure  tha 
collection  instruments i were 
appropriately  targeted!  and  that 
respondent  burden  wae  minimized.  The 
instruments  have  been  again  revised 
based  on  those  tests  oi  the  procedures. 

5.  Individuals  ConsulU  'd 

The  Joint  Initiative  e  valuation 
contractor  conducted  ne  earlier 
evaluation  of  the  SCP  Homebound 
Elderly  Demonstratiort,  Staff  of  that 
earlier  evaluation  (including  Drs. 
Griffith  and  Hawes  anp  Ms.  Powers]  are 
either  on  the  team  for  jhe  current 
evaluation  or  have  been  consulted 
regarding  their  experi^ce  in  data 
collection  for  the  earliir  evaluation.  In 
addition,  consultation  with  staff  of  the 
current  VNAA  Demonstration  (Mr. 
Pryor  and  Ms.  Carrocdo)  has  been  used 
to  ensure  comparabiiilv  in  data 
collection  and  minimi^  respondent 
burden. 

Project  Director  Interview  Questions 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTlCftN  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Pre  gram. 

The  study  is  authori;  :ed  under  Public 
Law  101-204.  While  yqu  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comjirehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law,  and  you  will  not  be 
identified  in  any  report  resulting  from 
this  study.  These  ques  ions  should  take 
approximately  30  mini  tes  to  complete 

Background 

Name: 

Title: 


1.  (a)  How  long  have  you  been 
director  of  this  SCP  Project? 

(b)  How  long,  in  total,  have  you 
worked  as  an  SCP  project  staff  member? 
(Total  years  as  staff  member  in  this 
project  and/or  other  SCP  projects.) 

Senior  Companion  Project 

'      1.  How  do  you  define  or  distinguish 
Joint  Initiative  volunteers  from  regular 
SCP  volunteers?  (for  the  purpose  of 
clarifying  who  the  Joint  Initiative 
volunteers  are  to  other  people  we  will 
survey) 

2.  (a)  How  many  VSYs  (Volunteer 
Service  Years)  are  there  in  SCP? 

(b)  How  many  actual  volunteers  are 
there  in  SCP? 

(c)  How  often  do  you  meet  with  the 
companions? 

(d)  What  training  is  provided  to  these 
Joint  Initiative  companions? 

(e)  Is  this  different  from  the  "regular" 
training  program? 

3.  (a)  How  many  total  clients  are 
served  by  SCP  (including  the  Joint 
Initiative)? 

(b)  How  many  clients  are  served 
under  the  Joint  Initiative? 

(c)  Are  the  Joint  Initiative  clients 
different  from  other  clients  served  by 
your  SCP  project? 

(d)  Are  the  services  your  SCP  . 
volunteers  provide  to  the  Joint  Initiative 
clients  different  from  services- they 
provide  to  other  SCP  clients? 

(e)  Is  the  turnover  of  clients  under  the 
Joint  Initiative  higher  or  lower  than 
others?  Why? 

4.  (a)  What  staff  (paid  and  volunteer) 
do  you  have  for  your  Senior  Companion 
Project  and  how  much  time  do  they 
work? 

(b)  Did  the  project  add  new  staff  for 
the  Joint  Initiative  services? 

(c)  If  so.  what  are  their 
responsibilities? 

(d)  About  how  much  of  your  time  and 
the  staff  time  is  spent  on  the  Joint 
Initiative,  and  what  management 
responsibilities  do  you  have  for  the  Joint 
Initiative?  (Are  they  any  different  than 
for  the  regular  SCP?) 

5.  (a)  How  has  the  Joint  Initiative 
affected  you  SCP  project? 

(b)  Will  the  Joint  Initiative  activities  be 
continued  after  the  end  of  the 
demonstration?  If  so.  how  will  this  be 
done? 

6.  (a)  Can  you  tell  us  something  about 
the  program  that  you  are  especially 
proud  of? 

(b)  Can  you  provide  us  with  a  story 
about  a  volunteer  that  is  particularly 
good? 

Management/Coordination 

1.  (a)  Have  you  participated  in  prior 
ACTION  demonstrations? 


2.  (a)  What  has  ACTION  done  to 
assist  you  with  the  Joint  Initiative? 

(b)  How  could  ACTION  be  more 
-  helpful  in  assisting  you  with  the  Joint 
Initiative? 

3.  (a)  What  has  the  State  Unit  on 
Aging  done  to  assist  you  with  the  Joint 
Initiative? 

(b)  How  could  the  SUA  be  more 
helpful  in  assisting  you  with  the  Joint 
Initiative? 

4.  (a)  What  has  the  local  Area  Agency 
on  Aging  done  to  assist  you  with  the 
Joint  Initiative? 

(b)  How  could  AAA  be  more  helpful 
in  assisting  you  with  the  Joint  Initiative? 

5.  (a)  What  is  the  composition  of  the 
Advisory  Council  (and  how  many 
people  fill  each  description]? 

(b)  What  are  you  looking  for  when 
you  select  Advisory  Council  members? 

(c)  Do  any  members  of  the  Advisory 
Council  have  experience  developing 
non-federal  support? 

Local  Community/Environment 

1.  (a)  Does  SCP  receive  any  state  or 
local  government  funding  for  regular 
SCP  activities  (not  Joint  Initiative)? 

(b)  Does  SCP  receive  any  state  or 
local  government  funding  for  the  10% 
match? 

(c)  Does  SCP  receive  any  state  or 
local  government  funding  for  the  Joint 
Initiative? 

2.  How  has  the  Joint  Initiative  affected 
the  community? 

3.  (a)  What  kind  of  publicity  has  been 
generated  fc  SCP?  What  efforts  have 
been  made  to  let  the  community  know 
about  SCP? 

(b)  Have  additional  efforts  been  made 
to  publicize  SCP  as  part  of  the  Joint 
Initiative  or  since  the  addition  of  the 
Joint  Initiative? 

Non-Federal  Support 

1.  (a)  What  is  your  strategy  for 
developing  non-federal  support  for  Joint 
Initiative  activities  this  year? 

(b)  If  corporate  giving  is  a  part  of  your 
plan,  how  did  you  target  corporations  to 
solicit? 

(c)  If  you  write  grants  as  part  of  your 
strategy,  how  often  do  you  write  grant 
applications? 

(d)  What  is  the  role  of  the  Volunteer 
Station  in  providing  non-federal 
support/funds  for  the  Joint  Initiative? 

2.  (a)  From  what  sources  did  you  get/ 
have  you  gotten  advice  about  strategies 
for  developing  non-federal  support? 

(b)  Who  developed  the  plan  for 
raising  non-federal  funds? 

(c)  Who  is  responsiV-'e  for 
implementing  the  plan? 
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(d)  What  experience  or  training  in 
how  to  develop  non-federal  support  do 
they  have? 

(e)  How  much  staff  time  is  devoted  to 
raising  non-federal  fimds? 

4.  How  does  the  plan  for  raising  non- 
federal funds  for  the  Joint  Initiative 
compare  with  your  strategies  to  raise 
the  10%  match  requirement? 

5.  (a)  How  much  total  money  has  been 
raised  or  committed  thus  far  for  the  Joint 
Initiative  since  it  started? 

(b)  How  much  money  has  been  raised 
from  different  sources  and  how  was  that 
funding  secured? 

(c)  Do  you  have  or  have  you 
considered  using  a  fee-for-service 
system  to  supplement  your  other  efforts 
to  develop  non-federal  support? 

(d)  What  types  and  amounts  of  in- 
kind  donations  have  been  received,  from 
what  sources? 

(e)  Which,  if  any,  of  these  sources  or 
contributors  are  new  as  a  result  of  the 
Joint  Initiative? 

(f)  How  much  funding  do  you  expect 
to  raise  for  the  Joint  Initiative  this  year? 

6.  (a)  Has  your  total  budget  for  the 
year  increased  due  to  the  Joint  Initiative 
or  has  it  remained  the  same  as  before 
the  Joint  Initiative? 

(b)  Could  we  have  a  copy  of  your 
budget  for  this  year? 

7.  (a)  What  are  some  of  the  barriers  to 
developing  continumg  non-federal 
support? 

(b)  What  about  the  SCP  provides  the 
strongest  basis  for  developing 
continuing  support? 

8.  Could  you  send  us  copies  of  written 
materials,  for  example,  brochures, 
recording  forms,  publicity  materials, 
newspaper  articles. . .? 

9.  Could  you  give  us  the  names  and 
telephone  numbers  of  the  following 
people  who  we  also  need  to  survey? 

Instrucdoiu  for  Completing  the 
Recording  Foims 

Introduction 

Thank  you  for  agreeing  to  complete 
these  two  recording  forms  every  six 
months,  beginning . 

These  forms  are  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTION  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law.  and  you  will  not  be 
identified  in  any  report  resulting  from 


this  study.  These  questions  should  take 
approximately  40  minutes  to  complete. 

The  following  instructions  will  help  to 
clarify  the  forms  for  you  and  simplify 
the  process  of  completing  them.  Please 
be  sure  to  mark  a  response  in  every  box. 
You  may  need  to  discuss  these  issues 
with  the  companions  in  order  to  have 
the  most  accurate  information.  Please 
remember  that  we  are  only  interested  in 
those  clients  and  companions  who  are  a 
part  of  the  Joint  Initiative  component  of 
your  Senior  Companion  Program.  Please 
note  that  we  are  interested  in  the 
current  status  of  the  clients  and 
companions. 

Recording  Form:  Joint  Initiative  Clients 

Name.  Age  and  Sex:  For  each  client; 

Living  Arrangements:  Does  the  client 
live  alone,  live  with  a  spouse  or  live 
with  others— Y  (Yes).  N  (No): 

SCP  Services:  When  did  the  client 
start  receiving  services:  how  many  visits 
per  week  does  the  client  receive  and 
how  many  hours  per  week  is  the  client 
visited: 

Services  Received:  We  would  like  to 
know  what  services  the  client  receives 
and  how  many  times  per  month  the 
client  receives  these  services.  Please  use 
the  following  scale: 

0  (never), 

1  (one  or  fewer  times  per  month), 

2  (twice  per  month). 

3  (three  or  more  times  per  month). 
Physical  ADL*  For  example,  assisting 

with  dressing,  bathing,  getting  to  the 
bathroom,  getting  in  and  out  of  bed, 
walking  or  eating: 

Assist  Around  House:  For  example, 
light  housekeeping,  preparing  meals, 
using  the  telephone,  fixing  things  around 
the  house,  or  managing  money: 

Assist/Visit  Outside  Home:  For 
example,  providing  escort  service,  or 
taking  for  rides  or  walks: 

Information  /Access  to  Social 
Services:  For  example,  providing 
information  about  community  services, 
or  helping  obtain  needed  services  (e.g. 
visiting  nurse,  SSI): 

Peer  Social  Support:  For  example, 
reminiscing,  listening,  providing  advice, 
reading,  playing  games,  grooming 
(combing  hair,  painting  nails),  or 
keeping  company; 

Other  If  none  of  the  above  categories 
accurately  represents  what  services  the 
client  is  receiving,  please  indicate  at  the 
bottom  of  the  sheet  what  services  the 
client  is  receiving. 

Risk  Factors  for  Admission  to  a 
Nursing  Home:  Indicate  which,  if  any  of 
the  following  conditions  describes  the 
client,  and  where  there  is  a  scale 
indicate  the  appropriate  frequency: 

0  (never). 


1  (rarely), 

2  (sometimes), 

3  (always). 

Recent  Significant  Event:  For 
example,  within  the  past  2-3  months, 
client  has  experienced  death  or  moving 
away  of  spouse,  child  or  other  social 
support,  flare-up  of  chronic  problem, 
recent  fall,  stroke,  or  heart  attack — Y 
(Yes),  N  (No):  please  describe  at  the 
bottom  of  the  sheet; 

Chairfast  or  Bedfast:  Client  is  in  a  bed 
or  chair/recliner  for  all  or  most  of  day 
(22  hours  or  more).  Includes  clients  who 
rise  for  toileting — Y  (Yes);  N  (No): 

Difficulty  walking  or  with  balance: 
Client  experiences  difficulty  in  walking 
or  transferring  (i.e.  moving  to  and  from 
settings,  such  as  sitting  to  standing),  or 
with  balance  on  a  regular  basis.  Do  not 
include  clients  who  use  mobility  aids 
(e.g.,  cane,  walker,  wheelchair]  without 
difficulty; 

Incontinence:  Client  experiences  loss 
of  bladder  or  bowel  continence.  Do  not 
include  clients  who  use  incontinence 
products  (e.g.,  pads  or  briefs]  with 
success; 

Dependency  in  Bathing:  Client 
requires  assistance  in  bathing  (whether 
full  body  bath/shower  or  sponge  bath), 
excluding  washing  back  and  hair.  Do 
not  include  getting  in  and  out  of  tub/ 
shower; 

Dependency  in  Toileting:  CUent 
requires  assistance  in  toileting.  Do  not 
include  clients  who  use  toileting  aids 
(e.g.,  bedpan,  urinal)  with  out  difficulty. 
Do  include  clients  who  can  toilet 
without  assistance  but  who  require 
assistance  getting  to  the  toilet  or  who 
require  scheduled  reminders  to  toilet; 

Dependency  in  Dressing:  Client 
requires  assistance  in  dressing.  Include 
the  need  for  assistance  in  selecting 
clothes,  as  well  as  in  putting  on  and 
removing  clothes,  fastening  clothes,  etc.; 

Confusion/Alzheimer's:  0  (client  does 
not  suffer  from  confusion  or 
Alzheimer's),  1  (Client  requires 
assistance)  (i.e.,  reminders,  cues,  or 
supervision)  in  planning  and  acting  out 
daily  routines  on  a  daily  or  almost  daily 
basis),  2  (Client  experiences  non- 
occasional  episodes  of  confusion  or 
disorientation),  3  (Client  has  a 
diagnosis,  or  suspected  diagnosis  of 
Alzheimer's  disease  or  other  dementia). 
Do  not  include  occasional  or 
insignificant  memory  loss  or  lapses, 
unless  the  losses  are  potentially 
dangerous  (e.g.,  unable  to  remember 
location  of  home  or  basic  safety 
measures); 

Diabetic:  Client  has  been  diagnosed 
as  being  diabetic— Y  (Yes),  N  (No). 

Retention:  When  did  the  client  stop 
receiving  services  and  why. 
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ReCLrding  Form:  Join^Initiative  (J.I.) 
Companions 


i(  n 


con  ipanions. 


Jo  nt 


This  form  is  similar 
but  records  informat 
perspective  of  the 
serve  both  clients  frotfi 
program  as  well  as 
clients,  please  complel 
items  and  the  "OTHEp 
Please  complete  all  in 
of  your  companions 
the  Joint  Initiative. 

Name,  Age  and  Sex 
companion; 

Sen- ices  Provided: 
know  what  services  t 
provides  to  the  client; 
times  per  month  the 
these  services.  Please 
scale: 

0  (never), 

1  (one  or  fewer  times 

2  (twice  per  month), 

3  (three  or  more  times 
Physical  ADLVoT 

with  dressing,  bathing . 
bathroom,  getting  in 
walking  or  eating; 

Assist  Around  the 
example,  light  housek  seping, 
meals,  using  the  teleppon 
around  the  house,  or 

Assist/Visit  Outsid  ? 
example,  providing  escort 
taking  for  rides  or  w 

Information /Accesi ' 
Services:  For  exampl 
information  about  coi^munity 
or  helping  obtain  nee 
visiting  nurse,  SSI); 

Peer  Social  Suppor : 
reminiscing,  hstening, 
reading,  playing  game  s 
(combing  hair,  paintirg 
keeping  company; 

Other:  If  none  of 
accurately  represents 
companion  is  providi 
at  the  bottom  of  the 
the  companion  is 

Number  cfSCP  Clients. 
clients  does  the 
Initiative  and  Non 

Number  of  Client 
many  hours  per  week 
companion  spend  wi 

Companion  Retenthn. 
companion  withdrew 
withdraw  from  the 
this  occur  and  why 


to  the  client  form, 
from  the 

.  If  they 
the  regular  SCP 

Initiative 
e  both  the  "J.I." 
"  items/boxes, 
ormation  for  each 
participate  in 


-Joint 


Sponsor  Agency  IntehHiew 

This  interview  is 
conducted  by  Resear  :h 
Institute  for  the  ACTION 
purpose  of  the  study 
implementation  and 


who 


For  each 

Ve  would  like  to 
e  companion 
and  how  many 
c  )mpanion  provides 
USB  the  following 


)er  month). 

per  month), 
xample.  assisting 
getting  to  the 
apd  out  of  bed, 

ffouse:  For 

preparing 
e,  fixing  things 
I  managing  money; 
Home:  For 
service,  or 
ajks: 

to  Social 
,  providing 

services, 
(  ed  services  (e.g., 

.-  For  example, 
providing  advice. 

grooming 

nails),  or 


th! 


8  leet 


above  categories 

what  services  the 

;.  please  indicate 

what'services 

iding. 

How  many 
serve.  Joint 
Initiative; 
l^ours/Week:  How 
does  the 
1  the  clients  (total); 

If  the 
or  was  asked  to 
prpgram,  when  did 


pro'  1 


companion 


Questions 

of  a  study  being 
Triangle 

Agency.  The 
to  examine  the 
( lutcomes  of  the 


SCP/AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  Study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  possible  under 
the  law.  and  you  will  not  be  identified  in 
any  report  resulting  from  this  study. 
These  questions  should  take 
approximately  20  minutes  to  complete. 

Background 

Name: ■ 

Title: 

1.  (a)  How  long  have  you  been  in  your 
current  position? 

(b)  How  long,  in  total,  has  your 
agency  had  SCP  volunteers?  (Total 
years  in  current  position  or  other  work) 

(c)  How  much  of  your  time  is  spent  on 
Senior  Companion  work  (with 
volunteers,  clients,  management,  other 
activities)? 

I  will  be  asking  several  questions 
about  the  Joint  Initiative  aspect  of  the 
Senior  Companion  Program.  In  a 

conversation  with .  the  SCP 

director,  she/he  informed  me  that  the 
Joint  Initiative  companions  are  defined 
or  distinguished  by 


Senior  Companion  Project 

1.  (a)  What  is  the  role  of  the  Sponsor 
Agency  in  SCP  management  and 
coordination?  (what  do  you  do  with 
SCP?) 

(b)  Has  the  role  of  the  Sponsor 
Agency  changed  as  a  result  of  a  Joint 
Initiative? 

Local  Community/Environment 

1.  (a)  How  well  known  is  SCP  in  the 
community? 

(b)  Have  activities  under  the  Joint 
Initiative  changed  the  awareness  of  SCP 
in  the  community? 

Non-Federal  Support 

1.  (a)  What  is  the  role  of  the  Sponsor 
Agency  in  raising  non-federal  funds  for 
SCP? 

(b)  Has  the  Joint  Initiative  added  to  or 
changed  this  role?  If  so,  how? 

(c)  Does  the  SCP  project  raise  its  own 
non-federal  funds  separate  from  the 
overall  agency  fundraising? 

(d)  Does  your  agency  restrict  the  way 
in  which  funds  that  have  been  raised 
can  be  used  by  the  SCP? 

2.  Do  you  think  that  the  Joint  Initiative 
is  a  sustainable  addition  to  the  SCP 
after  the  end  of  the  Federal  funding 
period? 


Volunteer  Station  Supervisor  Interview 
Questions 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
institute  for  the  ACTION  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCF/AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  €ire  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law.  and  you  will  not  be 
identified  in  any  report  resulting  from 
this  study.  These  questions  should  take 
approximately  20  minutes  to  complete. 

Background 

Name:— 

Title: 


1.  (a)  How  long  have  you  been  in  your 
current  position? 

(b)  How  much  of  your  time  is  spent  on 
Senior  Companion  work? 

(c)  Do  you  have  another  staff  member 
who  works  with  SCs? 

(d)  If  so,  how  much  time  do  they 
spend,  and  what  do  they  do? 

I  will  be  asking  several  questions 
about  the  Joint  Initiative  aspect  of  the 
Senior  Companion  Program.  In  a 

conversation  with .  the  SCP 

director,  she/he  informed  me  that  the 
Joint  Initiative  companions  are  defined 
or  distinguished  by 


Senior  Companion  Project 

1.  (a)  How  long  have  you  had  SCP 
volunteers  working  with  your 
organization? 

(b)  How  many  SCP  volunteers  work 
with  your  organization? 

2.  (a)  Do  you  utilize  the  services  of 
other  volunteers  as  well  as  SCP?  If  no. 
skip  to  Question  3(a). 

(b)  Are  the  SCP  volunteers  more  or 
less  effective  than  other  volunteers? 
Why? 

(c)  Do  SCP  volunteers  have  more  or 
fewer  problems  learning  the  job  than 
other  volunteers? 

(d)  Are  SCP  volunteers  more  or  less 
dependable  than  other  volunteers? 

(e)  Do  clients  feel  more  or  less 
comfortable  with  SCP  volunteers  than 
with  other  volunteers? 

(f)  Are  SCP  volunteers  more  or  less 
easy  to  retain  than  other  volunteers? 

3.  (a)  What  services  do  the  J.I. 
volunteers  provide  to  your  clients? 

(b)  How  effective  do  you  feel  the  ].l. 
volunteers  are? 
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4.  (a)  What  is  the  main  advantage  to 
your  organization  of  having  J. I. 
volunteers? 

(b)  Can  you  provide  an  example  of  a 
|.I.  volunteer  who  has  really  made  a 
difference  for  one  of  your  clients? 

5.  (a)  What  could  SCP  project  staff  to 
facilitate  your  use  of  ).I.  volunteers? 

(b)  Would  you  recommend  using  J.I. 
volunteers  to  another  organization? 

Non-Federal  Support 

1.  (a)  Do  you  help  raise  non-federal 
funds  for  SCP?  If  so,  how? 

(b)  Do  you  provide  any  additional 
support  in  raising  non-federal  support 
for  the  Joint  Initiative? 

Advisory  Council  Interview  Questions 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
institute  for  the  ACTION  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  of  outcomes  of  the  SCP/ 
AoA  Joint  Initiative  for  the  Vulnerable 
Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to  ' 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
conHdential  to  the  extent  permissible 
under  the  law.  and  you  will  not  be 
identified  in  any  report  resulting  form 
this  study.  These  questions  should  take 
approximately  20  minutes  to  complete. 

Background 

Name: — • — 

Title/Organization: 


1.  (a)  How  long  have  you  been  a 
member  of  the  Advisory  Council  for  this 
SCP  project? 

(b)  Have  you  had  other  past 
experience  with  SCP? 

(c)  Do  you  serve  on  the  Advisory 
Council  of  other  organizations  in  the 
community  that  serve  older  persons? 

(d)  Have  you  held  or  do  you  hold  an 
office  on  the  Advisory  Council? 

(e)  Have  you  been  involved  in  raising 
non-federal  funds  for  SCP? 

(f)  About  how  much  time  do  you 
spend  in  your  work  as  a  member  of  the 
SCP  Advisory  Council? 

I  will  be  asking  several  questions 
about  the  Joint  Initiative  aspect  of  the 
Senior  Companion  Program.  In  a 

conversation  with ,  the  SCP 

director,  she/he  informed  me  that  the 
Joint  Initiative  companions  are  defined 
or  distinguished  by 


Senior  Companion  Project 

1.  (a)  What  are  you  particularly  proud 
of  about  the  Senior  Companion 
Program? 

(b)  What  are  you  particularly  proud  of 
about  the  Senior  Companions 
(volunteers)? 

2.  Do  you  have  any  ideas/things  you 
would  like  to  see  SCP  do  that  you  think 
could  benefit  the  program? 

Management/Coordination 

1.  What  is  the  biggest  contribution  the 
Advisory  Council  makes  to  the  SCP? 

2.  (a)  When  was  the  last  evaluation  of 
the  SCP  done?  May  we  have  a  copy? 

(b)  Who  conducted  the  evaluation  and 
what  type  of  evaluation  was  conducted? 

Local  Community/Environment 

1.  (a)  How  long  has  SCP  been  in  the 
community? 

(b)  What  kind  of  publicity  has  been 
generated  for  SCP?  What  efforts  have 
been  made  to  let  the  community  know 
about  SCP? 

(c)  Have  additional  efforts  been  made 
to  publicize  SCP  as  part  of  the  Joint 
Initiative  or  since  the  addition  of  the 
Joint  Initiative? 

(d)  What  has  the  role  of  the  Advisory 
Council  been  in  generating  publicity  for 
SCP? 

2.  (a)  Does  SCP  receive  financial 
support  form: 

(b)  Has  the  Joint  Initiative  affected  the 
level  of  support  from  any  of  these 
sources? 

Non-Federal  Support 

1.  (a)  Is  the  Advisory  Council  involved 
in  raising  non-federal  funds  for  SCP? 

(b)  If  no.  does  the  Advisory  Council 
plan  to  be  involved  in  raising  non- 
federal funds  in  the  future?  If  no,  why 
not? 

(c)  If  yes,  how  is  the  Advisory  Council 
involved  in  raising  non-federal  funds? 

(d)  Is  the  Advisory  Council  involved 
in  raising  non-federal  funds  for  the  Joint 
Initiative? 

(e)  If  so,  how  is  the  Advisory  Council 
involved  in  raising  non-federal  funds  for 
the  Joint  Initiative? 

2.  Do  you  have  experience  with 
fundraising? 

3.  (a)  Are  there  "competing" 
organizations  in  the  community  that  will 
be  trying  to  tap  the  same  funding 
sources  as  the  SCP? 

(b)  Do  you  perceive  that  this 
"compotition"  will  make  it  difficult  for 
SCP  to  achieve  its  fundraising  goals? 

(c)  Is  there  an  effort  to  coordinate 
fundraising  efforts  with  these  other 
organizations? 

4.  (a)  Do  you  feel  that  the  Joint 
Initiative  is  sustanable?  If  so,  how? 


(b)  What  are  some  anticipated 
problems  in  sustaining  the  Joint 
Initiative? 

(c)  What  about  the  SCP  provides  the 
strongest  basis  for  developing 
continuing  support? 

AAA  Interview  Questions 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTION  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/ AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law,  and  you  will  not  be 
identified  in  any  report  resulting  from 
this  study.  These  questions  should  take 
approximately  20  minutes  to  complete. 

Background 

Name: 

Title/Organiiation:^ 

1.  (A)  How  long  have  you  been  in  your 
current  position? 

(b)  How  long,  in  total,  have  you 
worked  with  SCP? 

(c)  How  much  of  your  time  is  spent  on 
Senior  Companion  work  (with 
volunteers,  clients,  other  activities)? 

I  will  be  asking  several  questions 
about  the  Joint  Initiative  aspect  of  the 
Senior  Companion  Program.  In  a 

conversation  with .  the  SCP 

director,  she/he  informed  me  that  the 
Joint  Initiative  companions  are  defined 
or  distinguished  by 


Local  Community/Environment 

1.  (a)  How  large  is  the  population  of 
older  persons  in  the  area  you  serve? 

(b)  Has  there  been  economic  growth 
in  the  community  in  the  past  few  years? 

2.  (a)  Are  there  programs  or  services 
other  than  SCP  in  the  community  that 
target  the  frail/homebound  elderly? 

(b)  If  so,  what  are  they? 

(c)  Do  they  provide  the  same  services 
as  SCP? 

3.  Do  programs  serving  the  elderly 
receive  financial  support  from  the 
business  community? 

4.  Has  the  Joint  Initiative  affected  the 
community?  If  so.  how? 

Management/Coordination 

1.  (a)  Is  there  coordination  (formal  or 
infomal)  among  agencies  that  serve  the 
elderly  in  your  community? 
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(b)  If  so,  how  is 
done? 

2.  (a)  Have  you 
project  on  coordi 
Initiative  with  the 

(b)  If  yes,  what 


this  coordination 


worked  with  the  SCP 
nation  of  the  Joint 
Aging  Network? 
lave  you  done? 


Non-Federal  Supp  ort 


1.  (a)  Has  your 
or  technical 
developing  non- 
Joint  Initiative? 

(b)  If  yes,  who  i 
technical  assis 

(c)  If  yes,  how 
spend  on  it? 

(d)  If  yes,  what 
staff  have? 

2.  In  addition  to 
assistance,  has 
things  to  assist 
federal  funds  for 
other  ways? 
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I  ifiiA  provided  advice 
assist  -ince  to  SCP  for 
federal  funding  for  the 


AAA  has  provided 

staff  time  do  they 
•xperience  do  these 


tan  :e? 
n  uch  I 


your 
SCP 


offering  technical 
AAA  done  other 
wth  raising  non- 
Joint  Initiative  in 


tie 


Project  Director 

This  interview  \k  part  of  a  study  being 
conducted  by  Res(  arch  Triangle 
Institute  for  the  Ai  mON  Agency.  The 
purpose  of  the  stuay  is  to  examine  the 
implementation  ar  d  outcomes  of  the 
SCP/AoA  Joint  Ini  tiafive  for  the 
Vulnerable  Elderl]  Program. 

The  study  is  aut  lorized  under  Public 
Law  101-204.  Whi  e  you  are  not  required 
to  respond,  your  a  iswers  are  needed  to 
make  our  reports  ( omprehensive  and 
accurate.  Your  res  )onses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law,  anc  you  will  not  be 
identified  in  any  n  port  resulting  from 
this  study.  These  c  uestions  should  take 
approximately  60  i  ninutes  to  complete. 

1.  How  do  you  r  jcruit  companions  for 
the  Joint  Initiative 

2.  Is  your  recruil  ing  strategy  for  the 
Joint  Initiative  diff  jrent  from  regular 
SCP  recruiting?  If ;  lo,  how? 

3.  How  do  you  s=lect  companions  to 
participate  in  the   oint  Initiative?  What 
do  you  look  for  in  these  companions? 

4.  Do  you  or  the  volunteer  station(s} 
provide  special  tr<  ining  for  companions 
working  on  the  Joi  it  Initiative?  If  yes, 
what  additional  tr  lining  is  provided? 

5.  What  training  is  most  helpful  for  the 
companions? 

6.  Does  working  with  Joint  initiative 
clients  and  compa  lions  create 
additional  managt  ment  requirements  for 
you  or  your  staff?  f  yes,  what  kinds  of 
requirements,  and  what  amount  of  time 
is  required  to  met  ;hem? 

7.  Why  do  comp  anions  stop  working 
with  Joint  Initiativ  b  clients?  Are  the 
reasons  different :  rom  those  for  other 
SCP  work? 

8.  Is  the  tumove  r  in  Joint  Initiative 
companions  differ  ;nt  from  that  for  those 


working  with  regular  SCP  clients?  If  yes. 
how/why? 

9.  Is  the  turnover  in  Joint  Initiative 
clients  different  from  that  for  regular 
SCP  clients?  If  yes.  how/why? 

10.  What  do  you  look  for  in  a 
volunteer  station  for  the  Joint  Initiative? 
Is  this  different  from  volunteer  stations 
for  the  regular  SCP? 

11.  Is  the  Joint  Initiative  more  or  less 
difficult  to  recruit  volunteer  stations  for? 
Why? 

-  12.  What  role  do  the  volunteer 
stations  have  in  working  with 
companions  who  are  working  in  the 
Joint  Initiative? 

13.  Are  there  specific  characteristics 
about  your  community  that  you  feel  play 
a  major  role  in  whether  or  not  a  program 
hke  the  Joint  Initiative  will  be 
successful?  What  are  they? 

14.  Based  upon  your  experience,  what 
advice  would  you  give  another  SCP 
project  director  in  getting  started  with  a 
program  like  the  Joint  Initiative? 

15.  What  can  ACTION  or  AoA  do  to 
facilitate  the  success  of  the  Joint 
Initiative? 

16.  Do  you  think  the  Joint  Initiative 
activities  are  sustainable  after  the  end 
of  ACTION/ AoA  funding?  If  so,  why 
and  how? 
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Volunteer  Station  Supervisor 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTION  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/ AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law,  and  you  will  not  be 
identified  in  any  report  resulting  from 
this  study.  Thiese  questions  should  take 
approximately  30  minutes  to  complete. 

1.  What  kinds  of  services  does  your 
organization  provide  to  older  people  in 
the  community? 

2.  How  do  SCP  volunteers  fit  in  to 
your  organization?  What  is  the  role  of 
SCP  volunteers?  How  many  are  there? 
How  many  paid  staff  do  you  have?  How 
many  other  volunteers? 

3.  Do  you  have  SCP  volunteers 
working  in  other  activities  as  well  as  in 
the  Joint  Initiative? 

4.  Do  you  have  a  selection  process  for 
which  SCP  volunteers  you  will  use  in  the 
Joint  Initiative  work?  If  so.  what  is  the 
selection  process? 


5.  What  activities  are  done  by  SCP 
volunteers?  Do  these  differ  from  ones 
done  by  other  volunteers? 

6.  Are  there  some  activities  working 
with  older  people  for  which  you  think 
SCP  volunteers  are  especially  effective 
or  some  that  you  feel  they  are  generally 
not  particularly  suited  to  doing? 

7.  What  training  do  SCP  volunteers 
need  to  be  able  to  serve  your  clients' 
needs?  Do  they  get  that  training?  Who 
provides  the  training? 

8.  Can  you  describe  any  outstanding 
SCP  volunteers  and  the  difference  they 
have  made  for  your  clients? 

9.  Are  there  different  management 
requirements  when  working  with  SCP 
volunteers  compared  with  other 
volunteers? 

10.  Does  the  SCP  project  director  help 
you  with  the  management  of  the  Joint 
Initiative  volunteers? 

11.  Do  you  have  regular  contact  with 
the  SCP  project  director  about  the  Joint 
Initiative?  If  so,  how  often? 

12.  Are  there  areas  in  which  the  SCP 
project  could  assist  you  that  they  are  not 
currently  doing  or  areas  in  which  you 
could  use  more  assistance? 

13.  How  has  using  SCP  Joint  Initiative 
volunteers  benefitted  your  organization? 

14.  Have  there  been  any  problems 
with  using  SCP  Joint  Initiative 
volunteers?  If  yes,  what  problems  have 
you  had,  and  how  do  you  deal  with 
them?  Are  these  different  problems  than 
you  have  with  other  SCP  volunteers? 

15.  What  advice  would  you  give  to  an 
agency  or  organization  that  is 
considering  using  SCP  volunteers  to 
serve  clients  like  yours? 

16.  Do  you  think  the  Joint  Initiative 
activities  are  sustainable  after  the  end 
of  ACTlON/AoA  funding?  If  so,  why 
and  how? 

17.  Have  you  participated  in  any 
fundraising  activities  for  SCP? 
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Questions  for  Advisory  Council 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTION  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/ AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law,  and  you  will  not  be 
identified  in  any  report  resulting  from 
this  study.  These  questions  should  take 
approximately  30  minutes  to  complete. 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6.  1991  /  Notices 


44069 


1.  What  are  the  main  organizations 
that  serve  frail  elderly  persons  in  your 
community? 

2.  Do  these  organizations  receive 
Hnancial  or  other  support  from  the  local 
business  community?  From  other 
sources  in  the  community?  If  so,  what 
sources? 

3.  How  does  the  Joint  Initiative  fit  into 
the  overall  set  of  services  to  the  frail 
elderly? 

4.  Does  the  SCP  Joint  Initiative  receive 
financial  or  other  support  from  the 
business  community?  Why  or  why  not? 
What  kinds  of  support  does  it  receive? 

5.  How  much  can  the  local 
community,  through  private  sector 
support  (either  corporate  or  individual) 
sustain  existing  SCP  services  under  the 
Joint  Initiative?  Could  they  support 
expansion  of  existing  Joint  Initiative 
SCP  services? 

6.  Has  the  Joint  Initiative  affected  the 
sustainability  of  SCP?  If  so,  how? 

7.  How  much  does  local  (e.g..  city, 
county)  or  state  government  support 
current  SCP  services? 

8.  What  is  the  fmancial  status  of  local 
government  in  your  area?  Are  there 
changes  experienced  or  anticipated  in 
the  level  of  local/state  government 
funding  for  social  services  for  older 
people  in  the  community?  If  so,  What 
are  they?  Are  they  anticipated  to  impact 
on  the  support  for  SCP? 

9.  If  so,  are  there  contingency  plans 
for  alternative  funding  sources  for  SCP 
should  the  public  sector  funding  be 
reduced  or  eliminated? 

10.  Are  there  efforts  made  with  public 
o^icials  to  make  them  aware  of  the 
work  SCP  is  doing  in  the  Joint  Initiative 
and  to  try  to  encourage  funding  for  the 
program? 

11.  If  so,  does  the  Joint  Initiative  make 
the  program  more  attractive  to  public 
o^cials  for  funding  purposes? 
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Questions  for  Sponsor  Agency 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTION  Agency,  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law,  and  you  will  not  be 
identified  in  any  report  resulting  form 
this  study.  These  questions  should  take 
approximately  30  minutes  to  complete. 


1.  Has  sponsoring  SCP  changed  the 
management  requirements  for  your 
organization?  If  yes,  how? 

2.  How  does  SCP  fit  into  your 
organization?  How  does  SCP  contribute 
to  meeting  the  goals  of  your 
organization? 

3.  Does  the  Joint  Initiative  impact  on 
how  well  SCP  fits  in  with  your  agency? 

4.  What  amount  or  proportion  of  SCP's 
funding  comes  from  your  organization? 
How  much  of  the  Joint  Initiative 
funding? 

5.  How  much  funding  has  been  raised 
for  Joint  Initiative?  How  have  other  SCP 
funds  been  raised? 

6.  What  is  the  relationship  between 
this  SCP  fundraising  and  your 
organization's  other  fundraising? 
(Problems,  advantages,  collaboration, 
etc.) 

7.  At  the  end  of  the  Joint  Initiative 
funding  period,  do  you  anticipate  that 
the  activities  will  be  continued?  If  so, 
how  do  you  expect  them  to  be 
supported?  If  not.  will  the  services  be 
continued  through  other  means? 

8.  What  advice  would  you  give  to  an 
organization  that  is  considering  serving 
as  a  sponsor  agency  for  a  program  like 
the  Joint  Initiative? 
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Senior  Companions  (Focus  Croups) 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTION  Agency.  The 
purpose  of  this  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/AoA  Joint  Initiative  for  the 
Vulnerable  Elderly  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law,  and  you  will  not  be 
identified  in  any  report  resulting  form 
this  study.  These  questions  should  take 
approximately  60  minutes  to  complete. 

1.  How  did  you  learn  about  the  Senior 
Companion  program  you  are 
participating  in? 

2.  Why  did  you  decide  to  participate 
in  this  program? 

3.  What  services  do  you  provide  to 
your  clients? 

4.  Can  you  describe  an  experience 
with  the  program  that  was  particularly 
rewarding  or  in  which  you  felt  you 
really  made  a  difference? 

5.  What  are  some  problems  that  you 
have  encountered  working  in  the 
program?  How  would  you  overcome  this 
kind  of  problem,  or  avoid  it  in  the 
future? 


6.  In  doing  your  Senior  Companion 
work,  what  assistance  or  support  from 
the  Project  Director  is  most  helpful? 

7.  What  assistance  or  support  from 
the  Volunteer  Station  Supervisor  is  most 
helpful? 

8.  In  doing  your  Senior  Companion 
work,  do  you  get  assistance  or  support 
from  other  Senior  Companions? 

9.  Is  there  other  assistance — from 
Project  Director,  Volunteer  Station 
Supervisor  or  others — that  would  help 
you  do  your  work?  If  yes,  describe. 

10.  What  kind  of  training  did  you  get 
for  your  work  in  this  program? 

11.  What  about  this  training  was  most 
helpful? 

12.  What  additional  training  would  be 
helpful? 

13.  Have  you  ever  stopped  working 
with  a  Joint  Initiative  client?  If  yes.  why? 

14.  Do  you  plan  to  continue  serving  in 
the  Joint  Initiative?  Why?  Why  not? 

15.  Have  you  participated  in  any 
fundraising  activities?  Do  the  other/SCP 
companions  also  do  fundraising? 

Note:  At  beginning  of  focus  group  Bessioa. 
leader  will  deflne  the  Joint  Initiative 
Program/activities  for  participanti.  to  ensure 
focus  on  Joint  Initiative  issues. 
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Questions  for  AAA/SUA 

This  interview  is  part  of  a  study  being 
conducted  by  Research  Triangle 
Institute  for  the  ACTION  Agency.  The 
purpose  of  the  study  is  to  examine  the 
implementation  and  outcomes  of  the 
SCP/AoA  Joint  Initiative  for  the 
Vulnerable  Elderiy  Program. 

The  study  is  authorized  under  Public 
Law  101-204.  While  you  are  not  required 
to  respond,  your  answers  are  needed  to 
make  our  reports  comprehensive  and 
accurate.  Your  responses  will  be  kept 
confidential  to  the  extent  permissible 
under  the  law.  and  you  will  not  be 
identified  in  any  report  resulting  form 
this  study.  These  questions  should  take 
approximately  30  minutes  to  complete. 

1.  How  does  the  SCP  Joint  Initiative  fit 
into  the  Aging  Network  in  your  area? 

2.  Does  the  Joint  Initiative  fill  gaps  in 
services  for  the  elderly  or  does  it 
overlap  with  other  programs? 

3.  How  much  contact  do  you  have 
with  the  SCP  project  director  concerning 
the  Joint  IniHative? 

4.  Do  you  think  the  Joint  Initiative  is  a 
sustainable  program  in  this  community 
after  the  end  of  AoA/ ACTION  funding? 

5.  How  do  you  believe  it  can  be 
sustained  after  the  end  of  the  AoA/ 
ACTION  funding? 

[FR  Doc  01-21372  Filed  »-6-ei;  &-45  am] 
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DEPARTMENT  0  '  AGRICULTURE 


Forms  Under  Review 
Management  anc 


by  Office  of 
Budget 


c: 


revisio  IS 


August  30, 1991. 

The  Departmen  1 
submitted  to  OMI 
following  propose  1 
information  undei 
Paperwork  Redu 
chapter  35)  since 
published.  This  li 
proposals, 
reinstatements, 
following  informa ; 

(1)  Agency 
collection;  (2)  Titl^ 
collection:  (3) 
applicable;  (4] 
information  is 
be  required  or 
estimate  of  the 
An  estimate  of  th 
needed  to  provide 
Name  and  teleph 
agency  contact 

Questions  abou ; 
listing  should  be 
person  named  at 
Copies  of  the 
supporting  d 
from: 


of  Agriculture  has 
for  review  the 
s  for  the  collection  of 
the  provisions  of  the 
ion  Act  (44  U.S.C. 
he  last  list  was 
is  grouped  into  new 
extensions,  or 
entry  contains  the 
ion: 

the  information 
of  the  information 
number(s),  if 
often  the 
fed;  (5)  Who  will 
d  to  report;  (6)  An 

of  responses;  (7) 
total  number  of  hours 
the  information;  (8) 
dne  number  of  the 
person. 

the  items  in  the 
(greeted  to  the  agency 
t  le  end  of  each  entry, 
prop  osed  forms  and 
ocumpnts  may  be  obtained 


Eiich 


prop  osmg 


iForn 

HOrV 

reqjes 


'  asj^e 


nu  Tiber  i 


Department  Clear  i 
USDA.  OIRM,  rooh 

Bldg.. 
Washington.  DC  20250. 
(202)  447-2118. 

Revision 


National  Agriciltizral 

Service, 
Water  Quality/ 
On  occasion. 
Farms;  20.970 
Larry  Gambrell 


Extension 


1,400,000 
Charles  W.  Simk 


New  Collection 

•  Food  and  Nutriton 
Child  Nutrition 

Evaluation  Project, 
One  time  data 
Individuals  or 

or  other  for-p 


nee  Officer, 
404-W  Admin. 


Statistics 
bod  Safety, 
responses; 


17,069  hours. 
202)  447-7737. 


Agricultural  Sta  lilization  and 

Conservation 
7  CFR  Part  701-  -Conservation  and 

Environmental 

Regulations 
Form  ACP-245, 

Sharing/Pracjice 
Payment  Applic  ation 
ACP-245. 

On  occasion;  Annually 
Individuals  or 


Service 
Zonsen 
Programs 

■Request  for  Cost- 
Approval  and 


households;  Farms; 

respjonses;  350.000  hours. 

(202)  447-7334. 


Service. 
Demonstration 


toll 


lection. 
ii)U8eholds;  Businesses 
ofit;  474  responses; 


122  hours. 
Susan  Batten.  (703)  756-3117. 

Reinstatement 

•  Farmers  Home  Administration. 
7  CFR  1980-A.  Guaranteed  Loan 

Program  (General). 
FmHA  449-36. 14.  35.  30.  FmHA  1980- 

19.  41,  43,  FmHA  1980-44. 
On  occasion. 
Individuals  or  households;  Businesses 

or  other  for-profit; 
124,485  responses;  242,673  hours. 
Jack  Holston.  (202)  382-9738. 

•  Farmers  Home  Administration. 

7  CFR  1980-B.  Guaranteed  Farmer 

Program  Loans, 
FmHA  1930-15,  24,  25,  38.  58.  64  and 

FmHA  44&-11. 
On  occasion, 

Individuals  or  households;  State  or 
local  governments;  Farms; 
Businesses  or  other  for-profit; 
215.440  responses;  313,962  hours. 
Jack  Holston  (202)  382-9736. 
Larry  K.  Robersoo, 

Deputy  Departmental  Clearance  Officer. 
'  [FR  Doc.  91-21321  Filed  9-5-91;  8:45  am] 

BIUJNO  COOE  3410-01-M 


Agribusiness  Promotion  Council 
Meeting 

Notice  is  hereby  given  that  the  USDA 
Agribusiness  Promotion  Council, 
advisory  committee  to  the  Secretary  of 
Agriculture  on  matters  pertaining  to  the 
Caribbean  Basin,  will  meet  from  1  p.m. 
to  5  p.m.  on  Tuesday.  October  2  from 
9:30  a.m.  to  4  p.m.  The  meeting  will  be 
held  in  room  104-A  Administration 
Building.  U.S.  Department  of 
Agriculture.  The  agenda  for  the  meeting 
includes:  Report  on  previous  activities, 
discussion  of  issues  of  concern  to  the 
entire  Council,  and  recommendations  on 
the  future  direction  of  the  program  and 
specific  projects.  The  meeting  is  open  to 
tlie  public.  The  public  may  participate  as 
time  and  space  permit. 

Comments  may  be  submitted  to  Dr. 
Duane  Acker.  Administrator.  Office  of 
International  Cooperation  and 
Development,  until  September  15, 1990. 
Further  information  may  be  obtained  by 
calling  Avram  E.  Guroff,  Assistant  to  the 
Administrator,  Office  of  International 
Cooperation  and  Development,  (202) 
245-5855. 

Done  at  Washington,  DC,  this  2nd  day  of 
August  1991. 
Duane  Acker, 
Administrator. 
[FR  Doc.  91-21369  Filed  9-5-91;  8:45  am) 

BiLUNQ  COOE  3410-43-« 


Forest  Service 

Right  Star  Minerals,  Inc.  Mine 
Operating  Plan 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  for  a  proposal  to  approve  a 
plan  of  operations  for  the  development 
of  the  Right  Star  Limestone  Mine  on  the 
Big  Bear  Ranger  District,  San  Bernardino 
National  Forest.  San  Bernardino  County. 
California.  The  document  to  be  prepared 
will  be  an  Environmental  Impact 
Statement  (EIS)  meeting  federal 
environmental  regulations. 

The  mining  plant  of  operations 
proposes  to  expand  an  existing  .6  acre 
bulk  sample  site  by  an  additional  10.4 
acres,  all  on  National  Forest  System 
lands. 

The  Forest  Service  will  be  the  lead 
federal  agency  in  the  preparation  of  the 
EIS. 

SUPPt-EMENTARY  INFORMATION:  The 

General  Mining  Law  of  1872  (May  10. 
1872)  as  amended,  authorizes  the 
location  and  extraction  of  minerals, 
including  limestone,  subject  to 
regulations  prescribed  by  law. 

Mining  regulations  for  the  Forest 
Service  are  found  in  36  CFR  Part  228. 
Subpart  A,  first  issued  on  August  28. 
1974. 

In  preparing  the  environmental  impact 
statement,  the  Forest  Service  will 
identify  and  consider  a  range  of 
alternatives  for  this  site.  One  of  these 
will  be  no  development  of  the  site.  Other 
alternatives  will  consider  the  company 
proposal,  and  environmentally  modified 
proposal  and  an  environmentally 
constrained  proposal.  Alternative 
locations  for  overburden  dumps,  roads, 
and  support  facilities  also  will  be 
considered. 

Gene  Zimmerman.  Forest  Supervisor. 
San  Bernardino  National  Forest,  San 
Bernardino.  California  is  the  responsible 
official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 


Federal  Register  /  Vol.  56.  No.  173  /  Friday,  September  6.  1991  /  Notices 


44071 


2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  mining  of  limestone  is  a 
significant  activity  on  the  north  slope  of 
the  San  Bernardino  Mountains  and  is 
important  to  the  economy  of  the  Lucerne 
Valley  Community.  In  excess  of  3.5 
million  tons  of  limestone  material  are 
removed  annually  from  quarries  on  both 
private  and  Federal  lands.  An  additional 
1.8  million  tons  of  un-economic 
materials  are  removed  but  re-deposited 
in  waste  dumps.  The  limestone  mining 
operations  on  the  north  slope  have  been 
carried  on  for  many  years  through 
various  approvals  (Plans  of  Operations 
and  a  variety  of  amendments  to  those 
plans).  The  need  for  a  consolidation  of 
plans  and  amendments  and  a  need  to 
emphasize  reclamation  and  advanced 
planning  has  been  identified. 

Right  Star  Minerals,  Inc.,  has  been 
bulk-sample  mining  at  the  edge  of  the  11 
acre  site.  Approximately  .6  of  an  acre 
has  been  mined  to  date.  Mining 
equipment  (e.g.  drills,  crushers,  loaders) 
has  not  been  left  on  the  site.  Right  Star 
proposes  to  expand  from  the  current 
bulk  sample  to  an  anticipated  200,000 
tons  of  product  in  the  next  5  years, 
based  upon  market  demands. 

Right  Star  Minerals,  Inc.,  a  California 
corporation,  dba  as  North  Star  Minerals, 
holds  leases  for  Smart  Ranch  Carbonate 
PMCs  11  and  16  from  Don  Fife  and 
Associates  in  Lone  Valley,  Big  Bear 
Ranger  District  (Sec  32,  T3N,  R2E, 
SBBM]  all  within  San  Bernardino 
County.  Right  Star  proposes  to  develop 
a  quarry  on  the  11  acres  and  conduct 
operations  that  will  yield  high  quality 
screened  limestone  products.  Access  to 
the  site  is  via  SH 18  and  Forest  road 
3N03.  Approximately  8  trucks  per  day 
would  transport  200  tons  of  limestone  to 
markets  in  the  Lucerne  Valley  area.  The 
11  acres  will  be  used  for  soil  stockpiles, 
product  stockpiles,  processing  facility 
and  a  benched  quarry.  Operations  will 
include  vegetation  and  soil  removal, 
blasting,  loading,  hauling,  crushing  and 
screening.  The  quarry  will  extend  to  a 
depth  of  approximately  40  feet  below 
the  level  of  FS  3N03.  Waste  material 
would  also  be  deposited  on-site. 
Electrical  power  would  be  supplied  by  a 
diesel  generator.  The  staging  area  would 


be  set  up  to  accommodate  a  guard's 
camper  trailer  and  chemical  toilet  for 
the  crew.  A  20  foot  air-sea  cargo 
container  (for  storage  of  small  tools)  and 
a  500  gallon  diesel  fuel  storage  tank 
would  be  in  the  same  general  location. 

During  a  preliminary  envirorunental 
analysis,  it  was  determined  that  an  area 
of  Forest  Service  sensitive  plants  and 
their  habitat  exists  on  the  Right  Star 
limestone  area,  and  that  the  plants  and 
habitat  would  be  impacted  by  any 
developmental  altemalive.  For  that 
reason,  it  was  determined  that  the 
proposal  could  have  significant  effects 
on  the  environment,  and  an  EIS  is 
needed. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  February  1992.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  that  the 
EPA's  notice  of  availability  appears  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  north  slope  of  the  San  Bernardino 
Mountains  participate  at  that  time.  To 
be  the  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages. 
Inc.  v.  Harris.  490  F.  Supp.  1334  (E.D. 
Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  tlie  final. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  scheduled  to  be  completed 
by  September  1992.  In  the  final  EIS,  the 
Forest  Service  is  required  to  respond  to 


the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  211.16. 

DATK  Comments  are  requested  on  this 
notice  concerning  the  scope  of  the 
analysis  of  the  draft  EIS.  Comments 
must  be  received  within  30  days  of  the 
publication  date  of  this  notice. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Gene  Zimmerman,  Forest 
Supervisor,  San  Bernardino  National 
Forest,  1824  S.  Commercenter  Circle, 
San  Bernardino,  CA  92408-3430. 
FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  the  preparation  of  the  EIS  to 
George  Kenline,  Lands  and  Minerals 
Officer,  Big  Bear  Ranger  District,  P.O. 
Box  290,  Fawnskin,  CA  92333,  phone 
(714)  886-3437 

Dated:  August  25. 1991. 
Gene  Zimmerman, 
Forest  Supervisor. 
[FR  Doc.  91-21377  Filed  9-5-91:  8:45  ami 

BILUNQ  CODE  M10-11-4I 


Ketchikan  Pulp  Company  50-Year 
Timber  Sale  Contract  Polk  Inlet, 
Tongass  National  Forest,  Ketctilkan 
Area,  Prince  of  Wales  Island 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
a  site-specific  Environmental  Impact 
Statement  (EIS)  as  part  of  its  on-going 
commitment  to  provide  timber  to 
Ketchikan  Pulp  Company  (KPC)  under 
the  terms  of  an  existing  limber  sale 
contract.  The  Record  of  Decision  (ROD) 
will  decide  how  to  provide  sufficient 
harvest  units,  roads,  and  associated 
timber  harvesting  facilities  to  meet  the 
operational  needs  of  KPC  for  an 
estimated  2  to  3-year  period.  Harvest 
units  will  be  located  within  the  primary 
sale  area  boundaries  on  Prince  of  Wales 
Island. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
October  18, 1991. 

ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  must  be  sent  to  Dave 
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Rittenhouw,  Forest  Siupervisor.  Tongass 
National  Forest.  Ketohikan  Area. 
Federal  Building.  Ketthikaa.  AK  99901. 
FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  proposed  action 
and  EIS  should  be  difected  to  Walter  A. 
Dortch,  Planning  Staff  Officer,  Tongass 
National  Forest.  Ketchikan  Area, 
Federal  Building,  Ketphikan,  AK  90001: 
phone  (9071 225-3101^ 
SUPPLEMENTARY  INFQRMATMM:  The 
Agency  proposes  to  authorize  harvest  of 
up  to  125  VfMBF  of  tijnber.  and  to 
construct  roads  and  facilities  necessary 
to  transport  this  timber  to  salt  water. 
The  authorization  is  ( ixpecled  to  include 
harvest  of  approxima  tely  4000  acres  of 
land  within  Managen  lent  Areas  K17  and 
K18,  and  will  be  mad^  available  to  KPC. 
under  the  terms  of  th^  existing  long-term 
timber  sale  contract,  n  several  offerings. 

The  Responsible  0  Hcial  for  this  EIS 
is  the  Re;  ional  Fores  er,  Michael  A. 
Barton,  1^  ho  must  dei  ide  on  various  unit 
locations  and  acreagi !  necessary  to  meet 
the  objectives  of  the  EIS.  He  will  select 
from  a  full  array  of  a  tematives 
presented  in  the  EIS,  ncluding  the 
alternative  of  "no  act  on".  Site-specific 
issues  for  this  projecl  are  expected  to 
include: 

1.  Do  the  harvest  u:  tits  being 
evaluated  in  the  altei  latives  provide  for 
an  economically  viah  e  offering  under 
the  terms  of  the  long-  ;erra  timber  sale 
contract? 

2.  What  are  the  pro  ;ected  impacts  to 
subsistence  users  of  I  le  land  being 
proposed  for  timber  I  arvest  if  harvest  is 
authorized? 

3.  What  are  the  effects  of  the  harvest 
of  timber  and  associdted  road 
construction  on  fores  resources  such  as 
visual  quality,  fish  and  wildhfe  habitat, 
and  upon  wildlife  species  thought  to  be 
dependent  upon  o!d-j  rowth  habitat. 
Mitigation  measures,  as  well  as 
standards  and  guide!  nes  for  setting 
harvest  units  and  roa  is,  will  be 
prescribed  in  the  EIS  for  each  harvest 
unit  and  road  being  e^'aIuated. 

4.  What  are  the  profjected  cumulative 
environmental  effect^  resultant  from 
harvesting  rndividoal  units  and  roads 
within  these  preschpnons?  Do  these 
prescriptions  provide!  results  consistent 
with  the  expectation^  of  the  Tongass 
National  Forest  Land!  Management  Plan 
Land  Use  Desi^atiof  s  for  the  sites 
being  evaluated? 

Public  participatioB  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  potnt  is  during  the 
scoping  process.  TheiForest  Service  will 
be  seeking  informatic  n,  comments^  and 
assistance  from  Fede  -at  State,  and  local 
agencies,  and  other  ii  idividuals  or 
organizations  who  nv^y  be  interested  in. 


or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
Draft  EIS  (DEIS).  Scoping  is  to  begin  in 
September  1991.  Public  meetings  are 
planned  for  communities  on  Prince  of 
Wales  Island  and  Ketchikan  in  October 
1991  and  August  1992.  Subsistence 
hearings,  as  provided  for  in  ANILCA, 
are  planned  for  August  1992.  The  DEIS 
should  be  filed  with  EPA  in  July  1992. 
and  the  final  EIS  filed  in  March  1993, 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  this  time.  To  be  the 
most  helpful,  comments  on  the  DEIS 
statement  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed.  (See  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3.) 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  DEIS 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRIX:,  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stagemay 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Angoon  v.  Hodel,  Harris  (9th  Circuit, 
1986),  and  Wisconsin  Heritages.  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D.  Wis. 
1980).  The  reasons  for  this  is  to  ensiire 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

Permits  required  for  implementaUon 
include  the  following: 

1.  U.S.  Army  Corps  of  Engineers: 

— Approval  of  the  discharge  of  dredged 
or  fill  materials  into  waters  of  the 
United  States,  under  section  404  of  the 
Clean  Water  Act 

— Approval  of  the  construction  of 
structures  or  work  in  navigable 
waters  of  the  United  States,  under 
section  10  of  the  River  and  Marbor  Act 
of  1899. 

2.  Environmental  Protection  Agency: 
— National  Pollutant  Discharge 

Elimination  System  (402)  permit 
— Review  ^ill  Prevention  Control  and 
Coontermeasure  Plan. 


3.  State  of  Alaska,  Department  of 

Natural  Resources: 

— Tideland  Permit  and  Lease  or 
Easement. 

4.  State  of  Alaska,  Department  of 
Environmental  Conservation: 

— Solid  Waste  Disposal  Permit. 
— Certification  of  CompHance  with 

Alaska  Water  Quality  Standards  (401 

Certification). 

Michael  A.  Barton,  Regional  Forester, 
Region  10.  Box  21628,  Juneau.  Alaska 
99802,  is  the  responsible  official.  The 
responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  ROD. 

Dated:  August  28, 1991. 
Michael  A.  Barton, 

Regional  Forester 

[PR  Doc.  91-21354  Filed  9-5-91;  8:45  am) 

BILUNQ  CODE  3410-11-N 


Ketchikan  Pulp  Company  50-Yt 
Tin>ber  Sate  Contract,  Lab  Bay, 
Tongass  National  Forest,  Ketchikan 
Area,  Prince  of  Wales  Island 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
a  site-specific  Environmental  Impact 
Statement  (EIS)  as  part  of  its  oa-going 
commitment  to  provide  timber  to 
Ketchikan  Pulp  Company  (KPC)  under 
the  terms  of  an  existing  timber  sale 
contract.  The  Record  of  Decision  (ROD) 
will  decide  how  to  provide  sufficient 
harvest  units,  roads,  and  associated 
timber  harvesting  facilities  to  meet  the 
operational  needs  of  KPC  for  an 
estimated  2-  to  3-year  period.  Harvest 
units  will  be  located  within  the  primary 
sate  area  boundaries  on  Prince  of  Wales 
Island. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
October  18, 1991. 

ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  must  be  sent  to  Dave 
Rittenhouse.  Forest  Supervisor,  Tongass 
National  Forest,  Ketchikan  Area. 
Federal  Building,  Ketchikan.  AK  99901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Walter  A. 
Dortch.  Planning  Staff  Officer.  Tongass 
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National  Forest,  Ketchikan  Area, 
Federal  Building.  Ketchikan,  AK  99901; 
phone  (907)  225-3101. 

SUPPLEMENTARY  INFORMATION:  The 

Agency  proposes  to  authorize  harvest  of 
up  to  85  KfMBF  of  timber,  and  to 
construct  roads  and  facilities  necessary 
to  transport  this  timber  to  salt  water. 
The  authorization  is  expected  to  include 
harvest  of  approximately  3000  acres  of 
land  within  Management  Areas  KOI. 
K02,  K03,  and  portions  of  K03A,  which 
will  be  made  available  to  KPC,  under 
the  terms  of  the  existing  long-term 
timber  sale  contract,  in  several  offerings. 

The  Responsible  Official  for  this  EIS 
is  the  Regional  Forester,  Michael  A. 
Barton,  who  must  decide  on  various  unit 
locations  and  acreage  necessary  to  meet 
the  objectives  of  the  EIS.  He  will  select 
from  a  full  array  of  alternatives 
presented  in  the  EIS,  including  the 
alternative  of  "no  action".  Site-specific 
issues  for  this  project  are  expected  to 
include: 

1.  Do  the  harvest  units  being 
evaluated  in  the  alternatives  provide  for 
an  economically  viable  offering  under 
the  terms  6i  the  long-term  timber  sale 
contract? 

2.  What  are  the  projected  impacts  to 
subsistence  users  of  the  land  being 
proposed  for  timber  harvest,  if  harvest  is 
authorized? 

3.  What  are  the  effects  of  the  harvest 
of  timber  and  associated  road 
construction  on  forest  resources  such  as 
visual  quality,  fish  and  wildlife  habitat, 
and  upon  wildlife  species  thought  to  be 
dependent  upon  old-growth  habitat. 
Mitigation  measures,  as  well  as 
standards  and  guidelines  for  setting 
harvest  units  and  roads,  will  be 
prescribed  in  the  EIS  for  each  harvest 
unit  and  road  being  evaluated. 

4.  What  are  the  projected  cumulative 
environmental  effects  resultant  from 
harvesting  individual  units  and  roads 
within  these  prescriptions?  Do  these 
prescriptions  provide  results  consistent 
with  the  expectations  of  the  Tongass 
National  Forest  Land  Management  Plan 
Land  Use  Designations  for  the  sites 
being  evaluated? 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process.  The  Forest  Service  will 
be  seeking  information,  comments,  and    , 
assistance  from  Federal.  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in. 
or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the    , 
Draft  EIS  (DEIS).  Scoping  is  to  begin  in     | 
September  1991.  Public  meetings  are 
planned  for  communities  on  Prince  of 
Wales  Island  and  Ketchikan  in  October 


1991  and  August  1992.  Subsistence 
hearings,  as  provided  for  in  ANILCA, 
are  planned  for  August  1992.  The  DEIS 
should  be  filed  with  EPA  in  July  1992. 
and  the  final  EIS  filed  in  March  1993. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
Notice  of  Availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  this  time.  To  be  the 
most  helpful,  comments  on  the  DEIS 
statement  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed.  (See  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Eftvironmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  DEIS 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519.  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Angoon  v.  Hodel,  Harris,  (9th  Circuit, 
1986).  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D.  Wis. 
1980).  The  reason  for  this  is  to  ensure 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  m  the  final. 

Permits  required  for  implementation 
include  the  following: 

1.  U.S.  Army  Corps  of  Engineers: 

— Approval  of  the  discharge  of  dredged 
or  fill  materials  into  waters  of  the 
United  States,  under  Section  404  of 
the  Clean  Water  Act. 

— ^Approval  of  the  construction  of 
structures  or  work  in  navigable 
waters  of  the  United  States,  under 
Section  10  of  the  River  and  Harbor 
Act  of  1899. 

2.  Environmental  Protection  Agency: 
— ^National  Pollutant  Discharge 

Elimination  System  (402)  permit. 
— Review  Spill  Prevention  Control  and 
Countermeasure  Plan. 

3.  State  of  Alaska,  Department  of 
Natural  Resources: 

— Tideland  Permit  and  Lease  or 
Easement. 


4.  State  of  Alaska.  Department  of 
Environmental  Conservation: 
— Solid  Waste  Disposal  Permit. 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards  (401 

Certification). 

Michael  A.  Barton,  Regional  Forester. 
Region  10,  Box  21628,  )uneau.  Alaska 
99802,  is  the  responsible  official.  The 
responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  ROD. 

Dated:  August  2B.  1991. 
Michael  A.  Barton. 

Regional  Forester. 

[PR  Doc.  91-21355  Filed  9-5-91:  8:45  am] 

MLUNO  COM  S410-11-M 


Soil  Conservation  S«rvlc« 

McCoy  Wash  Watsrshed  ProjMrt. 
California 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  availability  of  a 
record  of  decision. 

summary:  Peariie  S.  Reed,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566, 16  U.S.C.  1001-1008. 
in  the  state  of  California,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  McCoy  Wash  Wastershed  Project 
is  available.  Single  copies  of  this  record 
of  decision  may  be  obtained  from 
Peariie  S.  Reed,  at  the  address  shown 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peariie  S.  Reed,  State  Conservationist. 
Soil  Conservation  Service,  2121-C 
Second  Street.  Davis.  CA  95616. 
telephone  (916)  449-2861. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  August  28, 1991. 
lay  Collins, 

Assistant  Stale  Conservationist 
(FR  Doc.  91-21378  Filed  9-5-91:  8:45  am) 
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DEPARTlylE^f^  of  commerce 

Bureau  of  Export  Administration 

Computer  System*  Technical  Advisory 
Committee;  Partially  Ciosed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  25  h  26, 1991.  in  the 
Herbert  C.  Hoover  1  tuilding,  room  1617F. 
14th  &  Pennsylvaniii  Avenue,  NW.. 
Washington.  DC  Oi  i  September  25.  the 
Executive  Session  \  rill  convene  at  9  a.m. 
and  adjourn  at  10  a.  n.  The  General 
Session  will  conven  e  at  10  a.m.  and 
adjourn  at  5  p.m.  Oi  i  September  26.  the 
General  Session  wii  I  convene  at  9  a.m. 
and  adj-^um  at  12  p.  m.  The  Executive 
Session  will  convene  at  1  p.m.  and 
adjourn  at  3  p.m.  Tli  e  Committee 
advises  the  Office  o  ;  Technology  and 
Policy  Analysis  wit  i  respect  to  technical 


questions  that  affec 
controls  applicable 

systems/peripherali 

Agenda 

"xecutive  Session 

'rptenber25,1091.9 

1.  Discussion  of  mat 
..ider  Executive  Ordei 
i;.e  U.S.  and  COCOM 
strategic  criteria  related 

General  Session 


the  level  of  export 
o  computer 
or  technology. 


I  Lm.-10  a.m. 

ers  properly  clASsified 
12356.  dealing  with 
lontrol  program  and 
thereto. 


September  25, 1991.  IQ 


a.m.-5  p.m. 

)y  the  Chairman. 
or  cominents  bj 


pe  pers 


2.  0{>enir.g  remarks 

3.  Presentation  of 
the  public. 

4.  Presentation  by  T^lctroaix.  Inc.  on 
workstations. 

5.  Discussion  of  hart 

6.  Discussion  of  Con  pcsite 
Performance  (CTP)  caf:ul; 

7.  Presentatioa  by 
Reduced  Instruction 
technology. 

8.  Dfscussion  of  teci^ica!  data/scftware 
controls. 

9.  Presentation  by 
U.S.  West  Comrnuni 
Distributed  Data  Interchange 
technology. 

10.  Dtscusaion  of  da^  conununications. 

Genpral  Session 


September  26, 1991,  9 

1.  Discussion  of  strufcture 
implementation  of  sup  srcomputer 
regime. 

2.  Discussion  of 
List  Category  4  (Conipjitersl. 

Executive  Session 


September  26, 1091, 1  | 

3.  Discussion  of  mat 
under  Executive  Ordei 
the  U.S.  and  COCOM 


■Sin 

I  Sit 


ware  controls. 

Theoretical 
ation. 

Microsystems  on 
Computing  (RISC) 


□  M 


ca  'A 


Corporation  end 

ons  on  Fiber-Optic 

(FDDI) 


I  Lm.-12  p.m. 

and 

control 

implementation  of  Control 


.m.-3  p.m. 

ers  property  classified 
12356.  dealing  with 
;ontrol  program  and 


strategic  enters  related  thereto 

The  General  Sessions  of  the  meeting 
will  be  open  to  the  {  ublic  and  a  limited 


number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  Weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff.  OTPA/BXA.  room  1621.  U.S. 
Department  of  Commerce.  14th  & 
PCTinsylvania  Ave..  NW..  Washington. 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990.  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  .A.ct.  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C..552b(cKl)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(1)  and 
(a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  pubhc 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  August  23. 1991. 
Betty  Ance  Ferrell, 

Director,  Technical  Advisory  Conwnittee  Unit 
[FR  Dec.  91-213Sa  Filed  9-5-91;  8.45  amj 

MIXING  CODE  35'>S-0r-H 


Semiconductor  Technlcat  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Semiconductor 
Technical  Advisory  Conunittee  will  be 
held  September  26. 1991  at  9  a.m..  in  the 
Herbert  C.  Hoover  Building,  room  3407, 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  i^ich  affect  the  level  of 
export  controls  applicable  to 
semiconductors  related  equipment  or 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 


COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  5. 1990, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  anid  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  &om  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington,  DC.  For  further 
information,  call  Ruth  D.  Fitts  at  202- 
377-4959. 

Dated:  August  26. 1991. 
Betty  A.  FeiielL 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
(FR  Doc.  91-21399  Filed  9-5-91;  8:45  am} 

BtLUNQ  COOe  351»-OT-ll 


Telecommunications  Equlpntent, 
Technicel  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunicah'ons 
Equipment  Technical  Advisory 
Committee  will  be  held  September  25, 
1991,  9:30  a.m..  in  the  Herbert  C.  Hoover 
Building,  room  1092, 14th  & 
Pennsylvania  Avenue.  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to 
telecommunications  and  related 
equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Approval  of  minutes. 

3.  Presentation  of  papers  or  conunents 
by  the  public. 

4.  Report  on  status  of  Core  List 

5.  Report  on  status  o(  U.S. 
implementation  of  Cere  List 

Executive  Session 

6.  DiscTfssion  of  matters  properly 
classified  under  Executive  Order  12356. 
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dealing  with  the  US.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  foHovdng  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff.  OTPA/BXA.  room  1621.  U.S. 
Department  of  QMnmerce,  14th  ft 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subconunittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(l]  and 
(a)(3),  of  the  Federal  Advisory 
Conunittee  Act  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
-inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  August  26. 1991. 
Betty  Anne  Fatrell. 

Director,  Technical  Advisory  Committee  Uttit. 
[FR  Doc.  91-^1400  Filed  9^5-91;  8:45  am] 

NLUNO  CODE  M1»-l>T-« 


International  Trade  Administration 
[A-583-023] 

Final  R«s(rits  of  Antidumping  Duty 
AdmlnMradve  Review:  Clear  Sheet 
Glass  From  Tahvan 

agency:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

EFFECTIVE  DATE:  September  6, 1991. 

FOR  FURTHER  UtFORMATION  CONTACT 

Vincent  Kane  or  Susan  Strumbel. 


Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC.  20230:  telephone:  (202) 
377-2815  and  377-1442.  respectively. 

Final  Results 

Case  History 

On  July  3!  1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  30554)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  finding 
on  clear  sheet  glass  from  Taiwan.  This 
review  covers  Hsinchu  Glass  Works, 
Inc.  (Hsinchu),  Taiwan  Glass  Industries, 
Corp.  (Taiwan  Glass),  and  Yotak 
Trading  Co.,  Ltd.  (Yotak).  three 
manufacturers  and/or  exporters,  and 
Israel  International  Trade  Company, 
Ltd.  (Israel  International),  a  third- 
country  reseller  of  clear  sheet  glass  to 
the  United  States,  during  the  period  of 
review,  August  1, 19139,  through  July  31, 
1990. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act). 

Scope  of  Review 

The  product  covered  by  this  review  is 
clear  sheet  glass.  Clear  sheet  glass  is 
currently  classifiable  under  subheadings 
7004.90.25  through  7004.90.40  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Use  of  Best  Information  Available 

In  deciding  what  to  use  as  best 
information  available,  S  353.37(b)  of  the 
Department's  regulations  provides  that 
the  Department  may  take  into  account 
whether  a  party  fails  to  provide 
requested  information.  When  a  company 
fails  to  provide  the  information 
requested  in  a  timely  manner,  or 
othervrise  significantly  impedes  the 
Department's  review,  the  Department 
generally  assigns  to  that  company  the 
higher  of:  (a)  The  highest  calculated  rate 
for  a  responding  firm  with  shipments 
during  the  period  or  (b)  the  highest  rate 
for  any  firm  from  any  review  period. 

Final  Results  of  the  Review 

Interested  parties  were  invited  to 
comment  on  the  prelimin€iry  results.  We 
received  no  comments.  For  our  final 
results,  we  have  determined  that  the 
appropriate  rate  for  Hsinchu  is  that 
firm's  own  rate  for  the  period  in  which  it 
most  recently  had  shipments.  For  the 
remaining  firms,  we  determined  that  the 
highest  rate  assigned  to  any  fuin  in  any 


review  appropriate,  since  these  firms 
did  not  respond  to  the  antidumping 
questionnaire.  After  full  consideration  of 
the  facts  in  this  case,  we  have  decided 
that  use  of  a  firm's  own  last  rate  for 
firms  not  responding  would  tend  to 
encourage  firms  not  to  respond  under 
certain  circumstances. 

Therefore,  in  contrast  to  our 
preliminary  results,  we  have  used  the 
highest  rate  for  any  firm  as  the  best 
information  available  for  our  final 
results.  This  approach  is  consistent  with 
the  Department's  new  policy  for  dealing 
with  firms  that  refuse  to  cooperate  with 
the  Department  or  otherwise 
significantly  impede  the  proceedings. 
(See  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  et  al;  Final  Results  of 
Antidumping  Administrative  Review.  56 
FR  31692.  31705,  July  11, 1991.) 


Umgm 

Manufactumrs/Producan/Ei^ionan 

Hsinchu  Gtaw  Wof*«.  toe 

Taiwan  Glass  Coiporation 

Yotak  Trading  Company _ 

All  Ott*r» 

•14.88 
••14.88 

••14.88 
14.88 

Third-Country  ReseilBr  {country) 

Israel  International  Trade  Co.  Ltd. 
Osrael) _ „ 

-UM 

•No  sfiipmentt  during  tt«a  review  period. 
•'Based  on  tMst  viformation  r  -•-■-•- 


Accordingly,  the  Department  will 
instruct  the  Customs  Service  to  assess- 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  for  each 
exporter  directly  to  the  Customs  Service. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
these  final  results  of  administrative 
review  for  all  shipments  of  clear  sheet 
glass  from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  that 
established  in  the  final  results  of  these 
reviews;  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  these  reviews  but  covered  in  a  prior 
review,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
final  results  of  the  last  administrative 
review  for  these  firms;  (2)  the  cash 
deposit  rate  for  all  other  exporters/ 
producers  will  l>e  14.88  percent.  TTiis  is 
the  highest  non-BIA  rate  for  any  firm 
included  in  this  review.  The  deposit 
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w\  en 


requirements 
remain  in  effect 
final  results  of 
review. 

This  administrktive 
are  in  accordanc  > 
of  the  Act  and  18 

Dated:  August  3C 
Marjorie  A  Chorlii  s, 

Acting  Assistant 
Administration. 
(FR  Doc.  91-21401 

BILUNG  CODE  3S10-O*-« 


imposed,  shall 
I  ntil  publication  of  the 
next  administrative 


review  and  notice 
with  section  751(a)(1) 
CFR  353.22(c)(5). 

1991. 
I, 
St  cretary  for  Import 

I  iled  9-5-91:  8:45  am] 


President's 
the  President's 


Exp^  Council:  Meeting  of 
[xport  Council 


agency: 

Administration, 


ACnoN:  Notice  o 
meeting. 


Intemat  onal  Trade 
I  )ommerce. 

a  partially  closed 


summary:  The 

Development 
President's  Expo^ 
partially  closed 
session  will  incliide 
discussion  on 
partners  and 
properly  classifidd 
Order  12356.  The 
discussion  in 
ways  to  promote 
trade  promotion 
world  markets 
cooperation 
The  President's 
established  on 
reconstituted 
President  on  matters 
export  trade. 
A  Notice  of 
meetings  or  portions 
Council  to  the 
U.S.C.  5522b(c)(l 
accordance  with 
Committee  Act 
available  for  pub 
copying  in  the 
Records  inspectibn 
U.S.  Department  of 
4217. 


Foreign  Market 
Subcommittee  of  the 

Council  is  holding  a 
i^eeting.  The  closed 
briefmgs  and 
relations  with  our  trading 
sensitive  matters 
under  Executive 
briefings  and 

session  will  cover 
the  development  of 
)rograms  in  various 
issues  of  trade 
throi  ighout  the  Americas. 
I  xport  Council  was 
December  20, 1973,  and 
4, 1979,  to  advise  the 
relating  to  U.S. 


,  oth(  T 


I  open 


ai  d 


Maff 


pu  jl 


Determination  to  close 
of  meetings  of  the 
ic  on  the  basis  of  5 
has  been  approved  in 
the  Federal  Advisory 
copy  of  the  notice  is 
ic  inspection  and 
Central  Reference  and 
Facility,  room  6628, 
Commerce,  202-377- 


OATES:  Septembt  r 
Session  from  9  a|n 
Session  from  10 


19, 1991.  Closed 
.  to  10  a.m..  Open 
.m.  to  12  p.m. 


ADDRESSES:  Mai  1  Commerce  Building, 
room  6029, 14th  5  treet  and  Constitution 
Avenue,  NW.,  W  ashington.  DC  20230. 
Seating  is  limite(  and  will  be  on  a  first 
come,  first  servecl  basis. 


FOR  FURTHER 

Ms.  Sylvia  Lino 
Export  Council, 
DC  20230. 


INFORMATION  i 


contact: 

tosak.  President's 
loom  3215,  Washington, 


Dated:  September  3. 1991. 
Wendy  H.  Smith, 

Staff  Director  and  Executive  Secretary, 
President's  Export  Council. 
(FR  Doc.  91-21478  Filed  9-5-91;  8:45  am] 
BtlXINQ  COOC  3S10-0n-M 


National  Oceanic  and  Atmospheric 
Administration 

Public  Hearing  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Management  Plan  for  the 
Proposed  Delaware  National  Estuarine 
Research  Reserve     . 

agency:  Sanctuaries  and  Reserves 
Division.  Office  of  Ocean  and  Coastal    ^ 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 

action:  Public  hearing  notice. 

summary:  Notice  is  hereby  given  that 
the  Sanctuaries  and  Reserves  Division, 
of  the  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce,  will  hold  a 
public  hearing  for  the  purpose  of 
receiving  comments  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Management  Plan  (DEIS/DMP) 
prepared  on  the  proposed  designation  of 
the  Delaware  National  Estuarine 
Research  Reserve.  The  DEIS  and  Draft 
Management  Plan  addresses  research, 
monitoring,  education  and  resource 
protection  needs  for  the  proposed 
reserve. 

The  Office  of  Ocean  and  Coastal 
Resource  Management  will  hold  a  public 
hearing  at  7  p.m.  on  Monday,  September 
23, 1991  at  the  Fraternal  Order  of  Police 
Kitts  Hummock  Lodge  on  Kitts 
Hummock  Road,  County  Road  68, 1'A 
miles  east  of  Route  9  and  located  on  the 
south  side  of  County  Road  68,  in  Dover. 
Delaware. 

The  views  of  interested  persons  and 
organizations  on  the  adequacy  of  the 
DEIS/DMP  are  solicited,  and  may  be 
expressed  orally  and/or  in  written 
statements.  Presentations  will  be 
scheduled  on  a  first-come,  first-heard 
basis,  and  may  be  limited  to  a  maximum 
of  five  (5)  minutes.  The  time  allotment 
may  be  extended  before  the  hearing 
when  the  number  of  speakers  can  be 
determined.  All  comments  received  at 
the  hearing  will  be  considered  in  the 
preparation  of  the  Final  Environmental 
Impact  Statement  (FEIS)  and  Draft 
Management  Plan. 


The  comment  period  for  the  DEIS/ 
DMP  will  end  on  Monday,  October  7, 
1991.  All  written  comments  received  by 
this  deadline  will  be  included  in  the 
FEIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  A.  Graham,  (202)  606-4122. 
Sanctuaries  and  Reserves  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service. 
NOAA.  1825  Coruiecticut  Avenue.  NW., 
room  714.  Washington.  DC  20235.  Copies 
of  the  Draft  Environmental  Impact 
Statement/Draft  Management  Plan  are 
available  upon  request  to  the 
Sanctuaries  and  Reserves  Division. 

Federal  Domestic  Assistance  Catalog 
Number  11.420. 

Coastal  Zone  Management  Estuarine 
Sanctuaries. 
John  J.  Carey, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 

Dated:  August  30, 1991. 
(FR  Doc.  91-21356  Filed  9-5-91;  8:45  am] 
mtXINO  CODE  3S1(MM-M 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  hold  a  public 
meeting  of  its  Reef  Fish  Advisory  panel 
(REAP)  on  September  9-10. 1991,  at  the 
Holiday  Inn — New  Orleans  I-IO  Hotel, 
6401  Veterans  Boulevard.  Metairie, 
Louisiana.  The  meeting  will  begin  on 
September  9  at  1  p.m.  and  recess  at  5 
p.m.  The  meeting  will  be  reconvened  on 
September  10  at  8  a.m..  and  adjourn  at 
12  p.m. 

The  purpose  of  the  meeting  will  be  to 
review  draft  Amendment  #4  to  the  Reef 
Fish  Fishery  Management  Plan.  The 
draft  amendment  proposes  to:  (1)  Place 
a  five-year  moratorium  on  the  issuance 
of  any  additional  federal  permits  to 
commercially  harvest  snapper  or 
grouper  (2)  to  combine  shallow-water 
and  deep-water  grouper  quotas  into  a 
single  annual  quota;  (3)  to  apply  size 
limits  to  lesser  amberjacks;  and  (4) 
develop  technical  revisions  to  the 
framework  measure  for  setting  total 
allowable  catch.  The  Advisory  Panel 
will  review  the  amendment  and  develop 
recommendations  on  these  issues  for  the 
Gulf  of  Mexico  Fishery  Management 
Council. 

For  more  information  contact  Douglas 
R.  Gregory,  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  suite  881,  Tampa, 
FL;  telephone:  813-228-2815. 
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Dated:  August  3a  1991. 
David  S.  Crestin, 

Director.  Office  of  Fisheries  Conservation  and 
Management  National  Marine  Fisheries 
Service. 

(FR  Doc.  91^21338  Filed  9-5-91;  8:45  am| 
BiLUMO  oooe  MW-a-H 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust;  Adtfitlons  and 
Deletions 

agency:  Committee  for  Purchase  from 

the  BHnd  and  Other  Severely 

Handicapped. 

ACTION  Additions  to  and  deletions  from 

Procurement  List 

summary:  This  action  adds  to  and 
deletes  from  the  Procurement  List 
commodities  to  be  produced  and 
services  to  be  provided  by  virorkshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  October  7. 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  July  8 
and  19, 1991.  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
noUces  (56  FR  30905/6  and  33264/S)  of 
proposed  additions  to  and  deletions 
from  the  Procurement  List 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-46C  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  actions  %vill  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government. 


Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Services 

Food  Service  Attendant,  Naval 

Education  Training  Center,  Newport, 

Rhode  Island. 
)anitorial/Custodial,  Federal  Building 

and  Courthouse,  Centre,  Alabama. 
Janitorial/Custodial,  Federal  Building 

and  Social  Security,  Administration 

Building.  Gadsden,  Alabama. 
lanitorial/Custodial,  Federal  Building. 

105  South  Sixth  Street.  Mount  Vemon. 

Illinois. 
Janitorial/Custodial,  Paterson  Federal 

Building.  Ward  and  Clark  Streets. 

Paterson.  New  Jersey. 
Janitorial/Custodial  for  the  following 

Bismarck.  North  Dakota  locations: 
Bismarck  District  Office.  707  North 

Bismarck  Expressway. 
Bismarck  Warehouse  Garage.  700  North 

Bismarck  Expressway. 
Janitorial/Custodial.  Naval  and  Marine 

Corps  Reserve  Center,  Building  540. 

Vienna.  Ofaia 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6.  Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 
Paper,  Teletypewriter  Roll. 
7530-00-223-7960. 
7530-00-286-5030. 
7530-00-721-9691. 
Beverly  L.  MiUunao, 
Executive  Director. 
[FR  Doc.  91-21370  Filed  9-5-91;  8:45  am) 

BILUNOCOOE  6«30-33-M 


Procurement  List;  Proposed  Additions 
and  Deletion 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to  and 

deletion  from  Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  the  blind  and  other 
severely  Handicapped. 


COMMENTS  MUST  BE  RECEIVED  ON  ON 
before:  October  7, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beveriy  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.6.  lU  purpose  it 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  conmiodities  and  service 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  the 
Procurement  List: 

CommodittM 

Line.  Multi-Loop 

1670-01-064-4453 

Bag.  Waterproof 
4240-00-803-5839 

Loop.  Kevlar 

534(>-0(>-NSH-0008 

(RequremenU  of  the  Navy  ShJi>«  ParU 
Control  Center,  Mechanicsburg.  PA) 

Link,  Quick  Release 

5340-00-NSH-0009 

(Requirements  of  the  Navy  Ships  Parts 
Control  Center,  Mechanicsbui:g.  PA) 

Spacer,  Sleeve 

5365-oi-i3»-aeeo 

Folder,  File 

7530-00-220-4308 

(Requirements  for  Fort  Worth.  Texas,  Belle 

Mead  &  Burlingtoa  New  jeraey  and 

Palmetto.  Georgia  depots  only) 
7530-00-281-5838 
7530-00-281-5838 
7530-00-281-5940 
7530-00-285-5879 
7530-00-286-6978 
7530-00-456-6140 
7530-00-531-7809 
7530-00-681-2957 
7530-00-«26-8874 
7530-00-926-8977 
7530-00-926-8979 

Brush  Cleaning.  AJrctaf' 
7920-0O-O5+-77ai 
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Servica 

Janitorial/Custod^l 
Federal  Building 
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aid  \ 


U.S.  Court  of  Appeals 
New  Orleans,  L4ui8iana 

Deletions 

It  is  proposed  \o  delete  the  following 
commodity  from|ttie  Procurement  List: 

Commodity 

Belt,  High  Visibility 
8465-01-163-8835 
Beverly  L  Milkmok, 

Executive  Directoi . 
(FR  Doc.  91-21371 


Piled  9-5-91:  8:45  am] 


BIUJNQ  CO0CM20-S-M 


DEPARTMENT  <  »F  DEFENSE 
Department  of  I  he  Air  Force 


Record  of  Decision 
Realignment  of 

On  August  27, 


for  the 
March  AFB,  CA 


1991  the  Air  Force 
issued  the  Recor  d  of  Decision  for  the 
Realignment  of  I  larch  AFB,  California. 

This  Record  o!  Decision  documents 
the  Air  Force's  d  jcisions  for  the 
realignment  of  ^  arch  AFB,  California 
based  upon  revii  w  and  consideration  of 
the  environment  il  impacts  identified  in 
the  Final  Enviroi  imental  Impact 
Statement,  datec  July  1991. 

The  Record  of  Decision  discusses  how 
March  AFB  will  je  realigned  and 
commits  the  Air  Force  to  completing 
specific  mitigatii  n  actions  designed  to 
minimize  any  ac  verse  environmental 
impacts  associal  ed  with  realignment 
actions. 

Questions  regi  rding  this  Record  of 
Decision  should  3e  directed  to:  HQ 
S.^C/DEVP  Offi  tt  AFB  NE  68113-5001. 
attn:  Ms.  Deannii  Meyer-Pietruszka, 
telephone  (402) ;  94-3684. 
Patsy  J.  Conner, 

Air  Force  Federal  legister  Liaison  Officer. 
[FR  Doc.  91-21313  Filed  9-5-91;  8:45  am] 

MLUNQ  COOC  mO-0  -M 


OEPARTIMENT  <  >F  ENERGY 

Request  for  Public  Review  and 
Comment  on  a  Preliminary  Design 
Report:  A  Priority  System  for 
Environmental  Restoration 


agency:  U.S.  De  partment  of  Energy 

(DOE). 

action:  RcquesI 

and  comment  or 

Report:  A  Priority 

Environmental 


for  public  review  of 
a  Preliminary  Design 
System  for 
Restoration. 


summary:  The 

(DOE)  has  beenldevelop 


I  lepartment  of  Energy 
ing,  in 


consultation  with  external  review 
groups,  a  system  for  setting  priorities  in 
its  Environmental  Restoration  (ER) 
program.  The  ER  program  directs  studies 
and  activities  to  clean  up  contamination 
at  DOE  sites.  This  work  is  being 
conducted  with  the  goal  of  completing 
cleanup  of  all  DOE  sites  by  the  year 
2019. 

The  priority  system  discussed  in  the 
Preliminary  Design  Report  is  a  formal 
decision-aiding  tool  designed  to  help 
ensure  that  DOE's  funding  decisions 
reflect  the  primary  objectives  of 
protecting  public  health  and  the 
environment  and  complying  with 
regulatory  requirements  and 
agreements;  and  that  these  funding 
decisions  make  the  best  possible  use  of 
limited  financial  and  human  resources 
based  on  facts  and  objective  criteria. 

Although  some  aspects  of  the  priority 
system  are  still  being  developed,  DOE's 
views  regarding  the  system's  basic 
purposes,  structure,  and  uses  have  been 
formulated  and  are  discussed  in  the 
Preliminary  Design  Report. 

DOE  is  continuing  research  and 
discussion  to  resolve  the  outstanding 
issues,  and  is  seeking  public  review  and 
comment  on  the  system's  development 
to  date. 

iNvrTATiON  TO  COMMENT:  The  external 
review  groups  that  previously  provided 
input  for  development  of  the  priority 
system  include  a  Technical  Peer  Review 
Group  and  groups  composed  of 
representatives  from  States.  Tribes,  and 
national  environmental  organizations. 
DOE  is  organizing  a  National  Workshop 
for  public  participation  and  has 
requested  a  committee  of  the  National 
Research  Council  of  the  National 
Academy  of  Sciences  to  review  the 
system.  DOE  is  also  seeking  comments 
from  the  general  public  and  other 
interested  groups.  A  list  of  specific 
issues  on  which  DOE  is  particularly 
interested  in  receiving  comments  on  will 
be  provided  with  copies  of  the 
Preliminary  Design  Report. 

DATES:  Written  comments  should  be 
postmarked  by  November  5. 1991  to 
ensure  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 

ADDRESSES  AND  FURTHER  INFORMATION: 

Copies  of  the  Preliminary  Design  Report, 
a  list  of  specific  issues,  and  an  earlier 
report  entitled  A  Preliminary 
Conceptual  Design  of  a  Formal  Priority 
System  for  Environmental  Restoration, 
are  available  for  reading  at  the 
following  Department  of  Energy  Public 
Reading  Rooms: 

U.S.  Department  of  Energy. 
Headquarters,  room  lE-190, 1000 


Independence  Avenue,  SW., 
Washington.  DC  20585. 

Albuquerque  Operations  Office.  U.S. 
Department  of  Energy,  National 
Atomic  Energy  Museum,  Building 
20358,  Kirtland  Air  Force  Base, 
Wyoming  Boulevard,  Albuquerque. 
NM  87115. 

U.S.  Department  of  Energy,  Amarillo 
Area  office,  P.O.  Box  30030,  Amarillo, 
TX  79120. 

Chicago  Operations  Office,  U.S. 
Department  of  Energy,  9800  South 
Cass  Avenue,  Argonne,  IL  60439. 

Idaho  National  Engineering  Laboratory, 
Pocatello  Office,  215  North  9th, 
Pocatello,  ID  83201. 

Idaho  National  Engineering  Laboratory, 
Twin  Falls  Office,  1061  Blue  Lakes 
Boulevard,  North,  suite  106.  Twin 
Falls,  ID  83001. 

Idaho  Operations  Office.  U.S. 
Department  of  Energy.  1776  Science 
Center  Drive.  Idaho  Falls.  ID  83402. 

Nevada  Operations  Office.  U.S. 
Department  of  Energy,  2753  South 
Highland  Avenue,  Las  Vegas,  NV 
89192-8518. 

Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy,  200 
Administration  Road,  Oak  Ridge,  TN 
37831-8510. 

Richland  Operations  Office,  U.S. 
Department  of  Energy,  825  Jadwin 
Avenue,  Richland,  WA  99352. 

Rocky  Flats  Public  Reading  Room,  Front 
Range  Community  College,  3645  West 
112th  Avenue,  Westminster,  CO 
80030. 

San  Francisco  Operations  Office,  U.S. 
Department  of  Energy,  1333 
Broadway,  Oakland,  CA  94612. 

Savannah  River  Operations  Office,  U.S. 
Department  of  Energy,  Gregg-Granite 
Library,  University  of  South  Carolina- 
Aiken,  171  University  Parkway, 
Aiken,  SC  29801. 
Comments,  questions,  and  requests 

for  copies  of  the  above-mentioned 

documents  should  be  addressed  to:  Gale 

P.  Turi,  Environmental  Restoration 

Program  (EM-433),  U.S.  Department  of 

Energy,  1000  Independence  Avenue,  SW, 

Washington,  DC  20585-^)002,  Phone  (301) 

353-8110. 

SUPPI^MENTARY  INFORMATION: 

I.  Background 

II.  Purpose 

III.  System  Development 

IV.  Report  Outline 

V.  Conclusion 

I.  Background 

For  over  45  years,  DOE  and  its 
predecessor  agencies  have  managed  a 
broad  range  of  programs,  primarily 
producing  nuclear  materials  and 
weapons  for  the  national  defense  and 
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conducting  energy  research  and 
development  activities  at  facilities  in  30 
States.  Operations  at  these  facilities 
have  resulted  in  hundreds,  perhaps 
thousands,  of  contaminated  sites.  DOE 
is  committed  to  cleaning  up  these  sites 
over  a  30-year  period.  The  cleanup  is 
expected  to  cost  tens  of  billions  of 
dollars.  Even  if  funding  were  unlimited, 
technical,  managerial,  and  physical 
realities  place  a  limit  on  the  rate  at 
which  progress  can  be  made.  DOE  must 
reconcile  these  limitations  with  the 
desires  of  numerous  States  and  Tribes, 
the  U.S.  Environmental  Protection 
Agency  (EPA),  private  interests,  and 
local  communities  to  obtain  the  fastest 
possible  action. 

In  1989,  DOE  consolidated 
management  responsibility  for  waste 
management  and  cleanup  activities  by 
creating  a  new  Office  of  Environmental 
Restoration  and  Waste  Management. 
This  Office  manages  corrective 
activities,  waste  management 
operations,  environmental  restoration, 
and  technology  development.  The 
priority  system  is  designed  for 
application  to  environmental  restoration 
activities. 

II.  Purpose 

Given  the  competing  desires  of 
various  interests  to  obtain  action 
quickly,  and  DOE's  obligation  to  use 
limited  public  resources  wisely  and 
effectively,  there  is  a  need  for  a 
systematic,  rational,  and  objective 
approach  to  budgeting  for 
environmental  cleanup.  To  meet  this 
need,  DOE  is  developing  the  priority 
system  described  in  the  Preliminary 
Design  Report.  The  priority  system's 
function  is  to  classify,  rank,  group, 
compare,  and  analyze  proposed  cleanup 
activities  on  the  basis  of  their  ability  to 
achieve  the  desired  objectives: 
Protecting  public  health  and  the 
environment  and  complying  with 
regulatory  requirements. 

in.  System  Development 

The  priority  system  is  being 
developed  in  consultation  with  a  wide 
range  of  outside  parties,  including  State 
and  Tribal  governments,  national 
associations,  representatives  of  national 
environmental  groups,  the  EPA,  and 
independent  technical  experts.  A  team 
of  DOE  personnel  first  reviewed  existing 
priority  setting  and  budget  allocation 
systems  and  methodologies.  The  review 
of  existing  systems  showed  that  none 
could  meet  all  of  DOE's  goals  for  the 
system  or  incorporate  all  the  necessary 
factors.  Therefore,  the  team  decided  to 
develop  a  system  combining  necessary 
and  useful  elements  from  several 
existing  methods  and  designs. 


The  resulting  system  is  described  in  A 
Preliminary  Conceptual  Design  of  a 
Formal  Priority  System  for 
Environmental  Restoration  (DOE  1990). 

The  conceptual  design  was  used  in 
two  ways  during  1990.  First,  those  parts 
of  the  system  that  could  be  developed 
quickly  were  used  as  an  interim  system 
in  the  development  of  the  Department's 
Fiscal  Year  (FY)  1992  budget  request 
Second,  the  report  describing  the  desigr. 
was  used  as  the  focus  of  further 
discussions  with  outside  parties 
regarding  development  of  the  priority 
system.  "The  experience  gained  from 
applying  the  interim  priority  system  to 
the  FY  1992  budget  process  and  the 
comments  made  by  outside  parties  have 
provided  the  basis  for  developing  the 
revised  priority  system  described  in  the 
Preliminary  Design  Report. 

Congress  suggested  that  DOE  develop 
a  cleanup  priority  system  that  includes  a 
method  to  weigh  the  relative  importance 
of  health  risks,  environmental 
protection,  regulatory  requirements, 
socioeconomic  impacts,  and  cost 
minimization.  A  progress  report 
concerning  priority  system  development 
was  submitted  to  Congress  on  April  14, 
1991  in  response  to  Congressional 
request  in  Senate  Report  Number  101- 
378.  The  priority  system  as  currently 
revised  is  being  used  in  the  FY  1993 
budget  process.  Simultaneously,  the 
general  public,  external  groups,  and 
DOE  personnel  are  being  asked  to 
review  the  system.  DOE  will  consider  all 
timely  comments,  and  intends  to  publish 
a  final  version  of  the  priority  system  in 
the  fall  of  1991. 

IV.  Report  Outline 

Part  I  of  the  report  describes  the  scope 
and  structure  of  the  priority  system,  and 
DOE's  environmental  management 
organization,  planning,  and  budget 
processes.  The  report  explains  how  the 
priority  system  fits  into  those  processes; 
i.e.,  it  indicates  the  specific  budgeting 
and  management  decisions  that  are 
aided  by  the  priority  system  and 
outlines  the  limitations  of  the  system. 

Part  II  provides  an  overview  of  the 
priority  system.  It  defines  key  terms  and 
explains  the  four  operating  phases  of  the 
system: 

(1)  Classifying  and  ranking  activities 
at  each  installation, 

(2)  Generating  budget  cases  based  on 
the  activity  ranking, 

(3)  Evaluating  the  budget  cases,  and 

(4)  Analyzing  budget  and  funding 
allocation. 

Part  III  describes  in  detail  each  step  in 
the  system's  operation.  It  provides 
examples  of  worksheets  used  to  develop 
key  inputs  for  the  system  and  explains 


the  mathematical  and  computer, 
analyses  that  underlie  the  system. 
The  major  steps  in  the  system's 
operation  are  as  follows: 

(1)  Identify  and  Classify  Target- Year 
Activities 

Field  office  ER  program  managers 
identify  desirable  target-year  activities 
for  each  installation  and  group  activities 
into  three  priority  classes:  Priority  Class 
1 — emergency  activities:  Priority  Class 
2 — time-critical  activities;  Priority  Class 
3— other  high-benefit  and  time-sensitive 
activities. 

(2)  Rank  Target- Year  Activities 

Field  office  program  managers 
evaluate  Priority  Class  3  activities  and 
then  rank  them  according  to  their 
estimated  priority,  by  whatever  method 
they  deem  reasonable. 

(3)  Define  Maximum  Budget  Cases 

For  each  installation,  DOE  field  office 
program  managers  identify  a  maximum 
budget  case,  the  largest  set  of  activities 
that  the  installation  can  effectively 
undertake  during  the  target  year. 

(4)  Define  Minimum  Budget  Cases 

For  each  installation,  field  office 
program  managers  define  a  minimum 
budget  case  representing  the  minimum- 
cost  set  of  target-year  activities  that 
must  be  conducted  at  the  installation, 
including  all  activities  identified  in  Step 
1  as  falling  into  Priority  Class  2  (time- 
critical).  By  definition,  emergency 
activities  will  not  be  known  in  advance 
and  are  not  subject  to  the  funding 
process  prior  to  occurrence. 

(5)  Define  Intermediate  Budget  Cases 

For  each  installation,  field  office 
program  managers  define  one  or  more 
additional  budget  cases  with  costs 
between  the  minimum  and  maximum 
cases. 

(6)  Develop  Preliminary  Cost  Estimates 
for  Budget  Cases 

For  each  budget  case,  field  office 
program  managers  estimate  the  direct 
and  indirect  costs  of  all  the  activities  in 
the  case. 

(7)  Score  Budget  Cases 

Field  office  program  managers  use 
quantitative  performance  scales  to  score 
each  case  on  the  basis  of  how  well  it 
meets  each  of  the  six  ER  funding 
objectives  described  in  the  Preliminary 
Design  Report. 

(8)  Perform  Quality  Assurance  and 
Finalize  Scores  and  Costs 

Field  office  scores  and  costs  for  the 
budget  cases  are  reviewed  and  revised. 
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(11)  Perform  Sensitijkrity 

The  computer 
assess  the  sensitivi 
analysis  results  to 
various  underlying 
judgments  in  the  co|nputer 

V.  Conclusion 

DOE's  Office  of  E  ivironmental 
Restoration  welcomes  comments  on  the 
Preliminary  Design  Report  and 
appreciates  the  time  and  effort 
e.xpended  by  memb  irs  of  the  public  and 
review  groups  in  co;  itributing  to  this 
final  phase  of  the  prfority  system's 
development.  DOE  will  consider  the 
public's  views  befoj  b  finalizing  the 
priority  system. 

Issued  in  Washingtc  n,  £)C  this  — th  day  of 
August  1991. 

Paul  D.  Grimm, 

Deputy  Director,  Offi<k  of  Environmental 
Restoration  and  Wasti '  Management. 
[FR  Doc.  91-21373  File  1  9-5-91;  8:45  am] 
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of  Energy  (DOE) 
on  July  22. 1991. 
by  Natural  Gas 


Clearinghouse  (NGC)  for  blanket 
authorization  to  import  and  export 
natural  gas,  including  liquefied  natural 
gas  (LNG).  Specifically,  NGC  requests 
blanket  authorization  to  import  up  to  600 
Bcf  of  natural  gas,  including  LNG,  and  to 
export  up  to  130  Bcf  of  natural  gas, 
including  LNG,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery  of 
imported  or  exported  natural  gas  of 
LNG.  NGC  intends  to  utilize  existing 
pipeline  and  LNG  facilities  for  the 
processing  and  transportation  of  the 
volumes  to  be  imported  or  exported  and 
to  submit  quarterly  reports  detailing 
each  transaction. 

NGC  presently  holds  a  blanket 
import/export  authorization  granted  in 
DOE/FE  cSpinion  and  Order  No.  347 
(Order  347)  issued  October  31, 1989,  as 
amended  November  2, 1989  (FE  Para. 
70.266).  Order  347  expires  October  31, 
1991.  NGC  reported  importing  7,794,898 
Mcf  of  natural  gas  fi'om  Canada  for  the 
first  two  quarters  of  1991. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  Eastern  time,  October  7, 1991. 
addresses:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50. 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3F-094. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  58G-9590. 

Lot  Cook,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue,  S.W., 
Washington.  DC  20585.  (202)  58W)503. 

SUPPLEMENTARY  INFORMATION:  NGC,  a 

Colorado  partnership  with  its  principal 
place  of  business  in  Houston,  Texas,  is  a 
nationwide  independent  marketer  of 
natural  gas.  Under  the  import  authority 
sought.  NGC  contemplates  purchasing 
competitively  priced  natural  gas  or  LNG 
from  a  variety  of  foreign  suppliers  and 
reselling  those  supplies  to  various 
purchasers,  including  local  distribution 
companies,  pipelines,  and  commercial 
and  industrial  end-users.  The  export 
authority  sought  will  allow  NGC  to 


make  domestic  supplies  of  natural  gas 
for  which  there  is  no  present  national  or 
regional  U.S.  need  available  to  foreign 
consumers.  NGC  would  import  and 
export  natural  gas  and  LNG  both  for  its 
own  account  as  well  as  for  the  accounts 
of  others. 

In  support  of  its  application,  NGC 
states  that  approval  of  its  blanket 
import/export  request  will  provide  it  the 
flexibility  to  compete  in  the  fast  paced 
spotjnarket.  The  specific  terms  of  each 
import  and  export  arrangement  would 
be  made  for  contracts  of  up  to  two 
years.  In  most  cases  the  price  would  be 
adjusted  on  a  monthly  or  quarterly  basis 
as  required  by  market  conditions, 
including  the  price  of  competing  fuels 
and  domestic  natural  gas.  Sales  would 
typically  be  on  a  best-efforts  basis. 
Also.  NGC  maintains  that  no  new 
facilities  will  be  required  under  its 
proposal,  therefore,  eliminating  potential 
environmental  impacts. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  8er\'ed  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  In  reviewing 
natural  gas  export  appHcations,  the 
domestic  need  for  the  gas  to  be  exported 
is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case.  The  applicant  asserts 
that  import  and  export  arrangements 
transacted  under  the  requested 
authority  will  be  competitive,  and  that 
there  is  no  current  need  for  domestic  gas 
that  would  be  exported  under  the 
proposed  short-term  arrangements. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.,  requires  DOE  to 
given  appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  (nay 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
WTitten  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  their  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
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party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notice  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notice  of 
intervention,  request  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  development 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  that  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  NGC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  on  August  30, 
1991. 

Clifford  P.  Tomaszewski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-21374  Filed  9-5-91;  8:45  am) 

BtLLINQ  COM  t4S(H)1-ll 


[FE  Docket  No.  91-60-NQ) 

TranAm  Energy  Inc.;  Appitcation  for 
Blanket  Auttiorlzatlon  To  Import  and 
Export  Natural  Gas 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  August  6. 1991. 
of  an  application  filed  by  TranAm 
Energy  Inc.  (TranAm)  for  blanket 
authority  to  import  and  export  up  to  100 
Bcf  of  natural  gas  from  and  to  Canada 
and  Mexico,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery  of 
the  import  or  the  export. 

TranAm  intends  to  use  existing 
pipeline  facilities  for  transportation  of 
the  volumes  to  be  imported  and 
exported.  No  construction  would  be 
involved. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filled  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time.  October  7. 1991. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larine  A.  Moore,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3H-087, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  585-9478. 

Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  TranAm 
Energy  Inc.  an  Oklahoma  corporation 
with  its  principal  place  of  business  in 
Tulsa.  Oklahoma,  is  a  natural  gas 
marketing  company  active  in  arranging 
the  sale  and  transportation  of  domestic 
gas  in  U.S.  markets.  Under  the 
authorization  sought,  TranAm  would 
import  or  export  Canadian.  Mexican  and 
domestically  produced  natural  gas  on  a 


short-term  or  spot  market  basis  for  its 
own  account  or  as  agent  on  behalf  nf 
other  suppliers  and  purchasers, 
including  pipelines,  local  distribution 
companies,  and  commercial  and 
'ndustrial  end-users.  TranAm 
contemplates  the  following  types  of 
import  and  export  transactions:  (1) 
Importation  of  supplies  of  Canadian  and 
Mexican  natural  gas  for  consumption  in 
U.S.  markets;  (2)  importation  of 
Canadian  natural  gas  for  eventual  return 
(via  export)  to  Canadian  markets;  (3) 
exportation  of  domestically  produced 
natural  gas  for  consumption  in  Canadian 
and  Mexican  markets;  and  (4) 
exportation  of  domestically  produced 
gas  for  eventual  return  (via  import)  to 
U.S.  markets.  The  specific  terms  of  each 
import  and  export  sale,  including  price 
and  volumes  would  be  negotiated  on  an 
individual  basis. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  reviewing 
natural  gas  export  applications, 
domestic  need  for  the  gas  to  be  exported 
is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines  regarding  the 
requested  import  and  export  authority. 
The  applicant  asserts  that  this  import/ 
export  arrangement  will  be  competitive 
and  there  is  no  current  need  for  the 
domestic  bear  the  burden  of  overcoming 
this  assertion. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321,  et  seq.  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  ma^ 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
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motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  resp  set  to  this  application 
will  not  serve  to  m  jke  the  protestant  a 
party  to  the  procee  ding,  although 
protests  and  comnrenfs  received  from 
persons  who  are  n  )t  parties  will  be 
considered  in  dete  -mining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  if  intervention,  and 
written  comments  must  meet  the 
requirements  that  ire  specified  by  the 
regulations  in  10  C  Tl  part  590.  Protests, 
motions  to  intervei  le,  notices  of 
intervention.  requE  sts  for  additional 
procedv'.res.  and  w  itten  comments 
should  be  filed  wit  i  the  Office  of  Fuels 
Programs  at  the  ab  3ve  address. 

It  is  intended  the  t  a  decisional  record 
will  be  developed  ^  )n  the  application 
through  responses  to  lliis  notice  by 
parties,  including  t  le  parties'  written 
comments  and  rep  ies  thereto. 
Additional  procedi  ires  will  be  used  as 
necessary  to  achie  /e  a  complete 
understanding  of  t  le  facts  and  issues.  A 
party  seeking  inter  mention  may  request 
that  additional  pro  :edures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  1 1  conference,  or  trial- 
type  hearing.  Any  ■equest  to  file 
additional  written  comments  should 
explain  why  they  ;  re  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substa  itial  question  of  fact, 
law  or  policy  at  is:  ue,  show  that  it  is 
material  and  relev  mt  to  a  decision  in 
the  proceeding,  an  1  demonstrate  why  an 
oral  presentation  i  i  needed.  Any  request 
for  a  conference  s!  ould  demonstrate 
why  the  ccnferenc ;  would  materially 
advance  the  proce  iding.  Any  request  for 
a  trial-type  hearinj  must  show  that  there 
are  factual  issues  j  eniilnely  in  dispute 
that  are  relevant  a  id  material  to  a 
decision  and  that  <  trial-type  hearing  is 
necessary  for  a  ful  and  true  disclosure 
of  the  facts. 

If  an  additional  )rocedure  is 
scheduled,  a  notici  i  will  be  provided  to 
ail  parties.  If  no  pa  rty  requests 
additional  procedi  res,  a  final  opinion 
and  order  may  be  ssued  based  on  the 
official  record,  inc  uding  the  application 
and  responses  file  I  by  parties  pursuant 
to  this  notice,  in  a(  cordance  with  10 
CFR  590.316. 

A  copy  of  Tran/  m's  application  is 
available  for  inspe  ction  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  t  le  above  address.  The 
docket  room  is  op(  n  between  the  hours 
of  8  a.m.  and  4:30  ]  i.m.,  Monday  through 
Friday,  except  Fee  eral  holidays. 


Issued  in  Washington.  DC  August  30, 1991. 
Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[PR  Doc.  91-21375  Filed  »-5-91;  a-45  am] 

BILUNO  CODE  C4SO-01-M 

[FE  Docket  No.  91-48-NG] 

Westar  Marketing  Co.;  Application  for 
Blanket  Authorization  To  Import 
Natural  Gas  from  Canada 

agency:  Department  of  Einergy.  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  [DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  July  17, 1991,  by  Westar 
Marketing  Company  (Westar) 
requesting  blanket  authorization  to 
import  up  to  50  Bcf  of  Canadian  natural 
gas  for  a  term  of  two  years  beginning 
October  1. 1991.  Westar  intends  to  use 
existing  facilities  to  import  the  gas  and 
to  file  quarterly  reports  with  FE  giving 
the  details  of  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  inten-'ene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  October  7, 1991. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossile  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW.. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION: 

Larine  A.  Moore.  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-056,  FE-53. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  588-9478. 

Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Westar 
is  a  general  partnership  with  its 
principal  place  of  business  in  Salt  Lake 
City.  Utah.  Westar  currently  holds  a 
two-year  authorization  to  import  up  to 
10  Bcf  of  Canadian  natural  gas  from  ' 
February  1. 1990  through  January  31, 


1992  (1  FE  Para.  7a292).  As  of  July  30. 
1991.  Westar  has  imported  up  to  7.8  Bcf 
of  natural  gas  under  its  existing 
authorization.  Should  Westar's 
apphcation  be  approved  it  would 
replace  its  existing  import  authority. 

Westar  proposes  to  continue 
importing  natural  gas  purchased  from 
various  Canadian  suppliers,  for  resale 
primarily  to  industrial  and  commercial 
end  users  in  the  Pacific  Northwest  on  a 
short-term  spot  market  basis.  The 
specific  terms  of  each  transaction, 
including  the  price,  would  be  responsive 
to  competitive  market  conditions. 
According  to  Westar.  the  proposed 
increase  in  volumes  over  the  presently 
authorized  import  amount  would  enable 
it  to  expand  its  marketing  efforts. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
asserts  that  the  proposed  imports  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  PoHcy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.,  requires  DOE  to  giva 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notice?  of 
intervention,  requests  for  additional 
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procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the^pplication 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  conr.plete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  aH 
parties.  If  no  party  requests  additional 
procedures,  a  fmal  opinion  and  order 
may  be  Issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.313. 

A  copy  of  Westar's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4.30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  August  30,  i991. 
Clifford  P.  Tommzewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  91-21376  Filed  9-5-91;  8:45  am) 

BILUNQ  CODE  e4S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3993-21 

Environmental  hmpact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  19, 1991  through 
August  23, 1991  pwrsuant  to  the 


Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FH  dated  April 
5, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-L65147-AK  Rating 
EC2.  Bohemia  Mountain  Timber  Sales, 
Implementation  and  COE  Permit,  and 
Duncan  Salt  Chuck  Creek  Designation 
and  Nordesignation  into  the  Wild  and 
Scenic  River  System.  Tongass  National 
Forest,  Stikine  Area,  AK. 

Summary:  EPA's  primary  concerns  are 
with  the  action  alternatives  potential 
impact  on  water  quality  and  fisheries. 
Additional  information  is  needed  on 
monitoring  and  mitigation. 

ERP  No.  D-AFS-L65151-ID  Rating     . 
EC2.  Deep  Creek  and  Copper  Creek 
■  Timber  Harvest  and  Road  Construction, 
Implementation,  Council  Ranger  District. 
Payette  National  Forest,  Adams  County. 
ID. 

Summary:  EPA  expressed 
environmental  concerns  based  on  the 
potential  for  adverse  wafer  quality 
effects  and  air  quaUty  effects  on  the 
Hells  Canyon  Wilderness  area  Class  I 
airshed.  Additional  information  is 
needed  to  describe  the  effectiveness  of 
proposed  mitigation,  site  specific 
monitoring  and  the  effects  of  slash 
burning. 

ERP  No.  D-COE-K36101-NV  Rating 
E02,  Las  Vegas  Wash  and  Tributaries 
(Tropicana  and  Flamingo  Washes)  Flood 
Damage  Reduction  Plan,  Implementation 
and  Funding,  Las  Vegas  Valley,  Clark 
County,  NV. 

Summary:  EPA  has  environmental 
objection  to  the  proposed  project.  The 
DEIS  does  not  demonstrate  compliance 
with  section  404  of  the  Clean  Water  Act, 
which  regulates  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States.  EPA  questioned  the 
EIS's  assertion  that  the  project 
accommodates  rather  than  induces 
additional  growth  in  Clark  County  and 
the  assertion  that  project  impacts  are 
insignificant  and  that  no  mitigation  is 
necessary.  EPA  objects  to  possible 
degradation  to  waters  of  the  U.S., 
impacts  to  threatened  and  endangered 
species,  indirect  and  cumulative  impacts 
and  impacts  to  air  quality. 

ERP  No.  D-FAA-G51025-TX  Rating 
EC2.  Houston  West  Side  Airport 
Improvement,  Funding,  Airport  Layout 
Plan,  Waller  County,  TX. 


Summary:  EPA  has  environmental 
concerns  with  the  potential  impacts 
associated  with  several  of  the 
alternatives  on  wetlands  and  migratory 
waterfowl.  EPA  believes  that  the  choice 
of  alternatives  should  consider  the 
potential  and  cost  for  complete 
mitigation  of  the  impacts.  The  DEIS  did 
not  include  miligatioa  measures. 

ERP  No.  D-SFW-K60021-CA  Rating 
LOl,  Stone  Lakes  National  Wildlife 
Refuge  Management  Plan,  Land 
Acquisition  and  Easement,  Possible 
COE  section  10  and  404  Permits,  Central 
Valley,  Sacramento  County,  CA. 

Summary:  EPA  expressed  a  lack  of 
objection  to  the  proposed  action  and 
fully  supports  the  establishment  of  the 
Stone  Lakes  National  Wildlife  Refuge. 
EPA  believes  there  is  an  urgent  need  for 
protection,  enhancement  and  restoration 
of  wetlands  and  river  habitat  in  the 
California's  Central  Valley  and  San 
Francisco  Bay/Delta  and  views  the 
■  proposed  wildlife  refuge  as  an  important 
contribution. 

Final  EISs 

ERP  No.  F-AFS-K61108-CA  Kings 
River  Special  Management  Area  (SMA), 
South  Fork,  Middle  Fork,  Kings  Wild 
and  Scenic  Rivers  Development  and 
Management,  Implementation  Plan, 
Sierra  and  Sequoia  National  Forests, 
King  Rivers  Ranger  and  Hume  Lake 
Ranger  Districts,  Fresno  County,  CA. 

Summary:  EPA's  prior  concerns  were 
mostly  addressed  in  the  FEIS.  It  is  still 
felt  that  issues  regarding  proposed 
bridge  and  section  404  permitting  are  not 
fully  explained. 

ERP  No.  F-NOA-G90008-TX.  Flower 
Garden  Banks  National  Marine 
Sanctuary  Establishment,  Designation, 
LA  and  TX. 

Summary:  EPA  has  no  objection  to  the 
selected  management  plan  for  the 
Flower  Garden  Banks  National  Marine 
Sanctuary. 

ERP  No.  F-UAF-Kn046-CA.  March 
Air  Fprce  Base  Realignment. 
Implementation,  445th  Air  Force  Reserve 
Military  Airlift  Wing,  Riverside  County. 
CA. 

Summary:  Review  of  the  Final  EIS  has 
been  competed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  FA-COE-E34013-00.  Richard 
B.  Russel  Dam  and  Lake  Pumped 
Storage  Installation  and  Operations, 
Updated  Information  on  Fish  Protection 
Alternative,  Savannah  District,  Elbert 
end  Hart  Counties,  GA;  Anderson  and 
Abbeville  Counties.  SC. 

Summary:  EPA  concurs  with  the 
proposed  incremental  approach,  but 
elects  to  defer  the  final  evaluation  on 
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the  environmental 
lakes'  fishery  resoi|rce 
results  of  the  redu 
are  available  for 


significance  to  the 
until  the  test 
power  generation 
rfepection. 


ced 


30CFR 
316.  and  817;  Surface 
Reclamation 

Regulatory 
Standards; 


Regulations 

ERPNo.  R-OS\A-A01097-00. 
Parts  701.  780,  784 
Coal  Mining  and 
Operations;  Permanent 
Program;  Performai  ice 
Permanent  and  Tenporary 
Impoundments  (56 

Summary:  EPA 
revisions  in  proposed 
adequate. 

Dated:  September  1 1991 
William  D.  Dickerson 

Deputy  Director. 
IFR  Doc.  91-21402  Fi 

BILLING  CODE  65«0-5<HH 


■R  29774) 
ieves  that  the 
regulations  are 


hel 


,  Of  fit  e 


of  Federal  A  ctivities. 
9-5-91:  6:45  am] 


(ER-FRL-3993-1] 

Environmental  Impiact  Statements; 
Notice  of  Availabitty 

Responnsible  Agen  :y 


3«2 


nit 


Office  of  Federal 
Information  (202) 
5075.  Availability  o 
Impact  Statements 
Through  August  30, 
CFR  1506.9. 

EIS  No.  910298. 
Price  Wise  Timber 
Implementation, 
Forest,  Wise  River 
Beaverhead  County 
07, 1991,  Contact:  ' 
683-3932. 

EIS  No.  910299. 
U.S..  340  Improveme  n 
South  Corporate  Li 
COE  Nationwide 
Shenandoah  Natio 
County,  VA,  Due: 
Contact:  Alexander 
3300. 

EIS  No.  910300. 
VA,  Blacksburg/Ro 
Improvements, 
the  Town  of  Blacks 
Roanoke,  Funding, 
VA,  Due:  October 
James  M.  Tumlin 

EIS  No.  910301. 
SUPPLEMENT,  AF£ , 
National  Forest,  La 
Management  Plan 
Preserve,  Additiona 
and  Pennington 
November  01, 1991 
Waxier  (605)  6 

EIS  No.  910302. 
NY.  US  7  in  Bennin 
Improvements,  US 


Activities,  General 
1-5073  or  (202)  382- 
Environmental 
iled  August  26, 1991 

1991  Pursuant  to  40 

F  NAL  EIS,  AFS.  MT. 
;ale. 
Be  iverhead  National 
langer  District, 
MT.  Due:  October 
P4ri  Suenram  (406) 

FINAL  EIS.  NPS,  VA, 
t.  Criser  Road  to 
its.  Approval  and 

Headwaters  Permit, 
1  Forest.  Warren 

Ofctober07, 1991, 
L.  Rivers  (703)  999- 

DRAFT  EIS,  FHW, 
noke  Connector 
US-|60  Bypass  South  of 
urg  to  1-81  North  to 
I  Montgomery  County, 
1991,  Contact: 
771-2371. 


2, 


(8(4) 
DRAFT 

SD,  Black  Hills 
d  and  Resource 
r|lorbeck  Wildlife 
Information,  Custer 
Coiiities,  SD,  Due: 
[Contact:  Mary  Sue 
'3-22  51. 

F  NAL  EIS,  FHW.  VT, 
jton,  VT 
to  US  7/VT-67A 


Interchange;  VT-9  in  Bennington,  VT 
and  NY-7  Hoosick.  NY  Improvements, 
VT-9  or  NY-7  to  US  7/VT-67A 
Interchange  or  VT-9  east  of  Bennington 
Village,  Funding,  Bennington  County,  VT 
and  Rensselaer  County.  NY.  Due: 
October  07, 1991.  Contact:  George  Jensen 
(802)  828-4423. 

EIS  No.  910303.  DRAFT  EIS.  FHW. 
WA.  1-90  Seattle  Added  Access  Ramp, 
Construction  to  and  from  1-90  between 
1-5  and  the  west  shore  of  Lake 
Washington,  Funding  City  of  Seattle. 
King  County,  WA.  Due:  October  21. 
1991,  Contact:  Barry  F.  Morehead  (206) 
753-2120. 

EIS  No.  910304.  DRAFT  EIS,  BOP.  DC. 
Washington.  DC  Metropolitan  Detention 
Center  (MDC),  Construction/Operation. 
Washington,  DC.  Due:  October  21, 1991, 
Contact:  Patricia  K.  Sledge  (202)  514- 
6470. 

EIS  No.  910305.  DRAFT 
SUPPLEMENT,  UAF  WY.  NB, 
Peacekeeper  Missiles  in  Minuteman 
Silos  Program,  Deployment,  Additional 
Information,  Near  Warren  AFB, 
Laramie.  Goshen  and  Platte  Counties. 
Wyoming  and  Scotts  Bluff,  Banner  and 
Kimball  Counties,  Nebraska,  Due: 
October  22, 1991,  Contact:  Jay  McCain 
(714)  382-2003. 

EIS  No.  910306.  DRAFT 
SUPPLEMENT.  AFS,  AK.  Tongass  Land 
Management  Plan  Revision.  New 
Information.  Tongass  National  Forest. 
AK,  Due:  December  06. 1991.  Contact: 
Steven  A.  Brink  (907)  586-8700. 

EIS  No.  910307.  DRAFT 
SUPPLEMENTAL.  COE.  CA,  New  San 
Clemente  Project,  Dam  and  Reservoir 
Construction.  Monterey  Peninsula 
Water  Supply  Management,  Updated 
Information  and  Additional 
Alternatives,  404  Permit.  Carmel  River, 
Monterey  County,  CA,  Due:  October  23, 
1991,  Contact:  Roger  Golden  (415)  744- 
3344. 

EIS  No.  910308.  FINAL  EIS,  UMT,  OR, 
Westside  Corridor  Mass  Transit  and 
Highway  Improvement,  Updated 
Alternatives,  Funding  and  Section  404 
Permit  City  of  Portland,  Beaverton, 
Hillsboro,  Multnomah  and  Washington 
Counties,  OR,  Due:  October  07. 1991, 
Contact:  Terry  Ebersole  (206)  442-4210. 

EIS  No.  910309.  DRAFT  EIS.  CDB,  NY, 
Northeast  Middle  School  Project. 
Construction  and  Operation,  Site 
Approval  and  CDB  Grant,  City  of 
Rochester.  Monroe  County,  NY,  Due: 
October  21, 1991.  Contact:  Robert  M. 
Barrows  (716)  428-6924. 

EIS  No.  910310.  REVISED  DRAFT  EIS, 
NPS,  MN  Voyageurs  National  Park 
Wilderness  Recommendation. 
Designation  Updated  Information,  St. 
Louis  and  Koochiching  Counties.  MN, 


Due:  November  05, 1991,  Contact:  Eric 
Stone  (503)  392-7087, 

EIS  No.  910311.  HNAL  EIS,  HUD,  NY, 
East  Falls  Street  Redevelopment  Project, 
Manufacturers  MegaMall  Construction. 
UDAG.  Urban  Renewal  Plan 
Amendment,  Niagara  County,  NY,  Due: 
October  07, 1991,  Contact:  David  Brooks 
(716)  286^1466. 

Dated:  September  03, 1991. 
William  D.  Dickerson, 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  91-21403  Filed  9-5-91:  8:45  am) 
BILUNQ  CODE  SSSO-SO-M 


FEDERAL  RESERVE  SYSTEM 

Report  to  Congressional  Committees 
Regarding  Differences  in  Capital  and 
Accounting  Standards  Among  ttie 
Federal  Banking  and  Ttirift  Agencies 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Report  to  the  Committee  on 
Banking.  Housing,  and  Urban  Affairs  of 
the  United  States  Senate  and  to  the 
Committee  on  Banking.  Finance  and 
Urban  Affairs  of  the  United  States 
House  of  Representatives  regarding 
differences  in  capital  and  accounting 
standards  among  the  Federal  banking 
and  thrift  agencies. 

SUMMARY:  This  report  has  been 
prepared  by  the  Federal  Reserve  Board 
pursuant  to  section  1215  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989.  Section  1215 
requires  each  Federal  banking  and  thrift 
agency  to  report  annually  to  the 
Chairman  and  ranking  minority  member 
of  the  Committee  on  Banking,  Housing 
and  Urban  Affairs  of  the  Senate;  and  the 
Chairman  and  ranking  minority  member 
of  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  regarding  any 
differences  between  the  capital 
standards  used  by  such  agency  and 
capital  standards  used  by  other  banking 
and  thrift  agencies.  The  report  must  also 
contain  an  explanation  of  the  reasons 
for  any  discrepancy  in  such  capital 
standards.  Finally,  the  report  must  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhoger  H.  Pugh,  Manager  (202/728- 
5883).  Charles  Holm,  Supervisory 
Financial  Analyst  (202/452-3502).  or 
Robert  E.  Motyka,  Senior  Financial 
Analyst  (202/452-3621),  Division  of 
Banking  Supervision  and  Regulation, 
Board  of  Governors.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD),  Earnestine 
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Hill  or  Dorothea  Thompson  (202/452- 
3544]. 

Report  to  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs  of  the 
United  States  Senate  and  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  United  States 
House  of  Representatives  Regarding 
DiHerences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies. 

Capital  Standards 

As  stated  in  last  year's  report  to 
Congress,  the  three  federal  bank 
regulatory  agencies  *  have,  for  a  number 
of  years,  employed  a  common  regulatory 
framework  that  establishes  minimum 
capital  adequacy  ratios  for  commercial 
banking  organizations.  In  the  past,  the 
framework  employed  required  that 
banking  organizations  maintain  a  level 
of  primary  capital  (principally, 
permanent  shareholders'  equity,  general 
loan  loss  reserves,  and  certain 
mandatory  convertible  securities)  equal 
to  at  least  5.5  percent  of  total  assets. 
Banking  organizations  also  were 
required  to  maintain  a  level  of  total 
capital  (primary  capital  plus  secondary 
capital,  such  as  subordinated  debt] 
equal  to  at  least  6.0  percent  of  total 
assets. 

The  primary  and  total  capital  to  total 
assets  ratios  have  been  replaced  by  the 
risk-based  capital  framework  adopted 
by  the  federal  banking  agencies  based 
upon  the  international  capital  accord 
developed  by  the  Basle  Committee  on 
Banking  Regulations  and  Supervisory 
Practices  (Basle  Accord]  and  endorsed 
by  the  central  bank  governors  of  the  G- 
10  countries.  This  framework 
establishes  minimum  ratios  of  total  and 
Tier  1  (core]  capital  to  risk-weighted 
assets.  The  Accord  requires  that 
banking  organizations  have  total  capital 
equal  to  at  least  7.25  percent  of  risk- 
weighted  assets  during  the  phase-in 
period  which  began  at  the  end  of  1990. 
This  requirement  is  to  be  fully  phased-in 
by  the  end  of  1992,  when  banking 
organizations  will  be  required  to 
maintain  total  capital  equal  to  at  least  8 
percent  of  risk-weighted  assets.  One 
half  of  the  total  capital  requirement,  or  a 
minimum  of  4  percent  by  the  end  of 
1992,  must  consist  of  Tier  1  capital 


■  At  the  federal  level,  the  Federal  Reserve  Syitem 
hai  primary  supervisory  responsibility  for  state- 
chartered  banks  that  are  members  of  the  Federal 
Reserve  System  as  well  as  all  bank  holding 
companies.  The  Federal  Deposit  Insurance 
Corporation  (FDIC)  has  primary  responsibility  for 
State  nonmember  banks  and  FDIC-supervised 
savings  banks.  National  banks  are  supervised  by 
the  Office  of  the  Comptroller  of  the  Currency  (OCC). 
The  Office  of  Thrift  Supervision  (OTS)  has  primary 
responsibility  for  savings  and  loan  associations. 


(principally,  common  shareholders' 
equity  and  qualifying  perpetual 
preferred  stock].  The  other  half.  Tier  2, 
may  include  certain  supplementary 
capital  items,  such  as  general  loan  loss 
reserves  and  subordinated  debt. 

The  risk-based  capital  requirements 
are  viewed  by  the  banking  agencies  as 
minimum  standards.  In  addition  to 
identical  ratios,  the  risk-based 
framework  being  implemented  by  the 
banking  agencies  includes  a  common 
definition  of  regulatory  capital  and  a 
uniform  system  of  risk  weights  and 
categories.  While  the  minimum 
standards  and  risk  weighting  framework 
used  by  the  banking  agencies  are  the 
same,  there  are  some  technical 
differences  in  language  and 
interpretation  among  the  agencies  that 
are  discussed  in  Section  One.  In 
addition.  Section  One  also  discusses  the 
banking  agencies'  guidelines  relating  to 
the  treatment  of  identifiable  intangible 
assets,  which  are  not  entirely  uniform  at 
the  present  time.  All  three  agencies  have 
this  issue  under  review.  An  important 
objective  of  this  review  is  to  reach 
mutual  agreement  on  a  uniform 
standard. 

During  1990,  the  banking  agencies 
implemented  new  minimum  capital  to 
total  assets,  or  leverage,  ratios  that 
employ  a  definition  of  Tier  1  capital  that 
is  consistent  with  the  risk-based  capital 
definition.  The  Federal  Reserve  adopted 
a  leverage  ratio  that  starts  with  a 
minimum  3  percent  Tier  1  base  and,  for 
all  but  the  most  highly-rated  institutions 
that  are  free  of  any  supervisory 
weaknesses,  requires  institutions  to 
maintain  an  additional  cushion  of  at 
least  100  to  200  basis  point  depending 
upon  the  institution's  financial  condition 
and  risk  profile.  The  OCC  and  FDIC  also 
have  adopted  similar  minimum  leverage 
standards.  All  three  agencies  view  the 
minimum  Tier  1  leverage  ratio  as  a 
supplement  to  their  minimum  risk-based 
capital  requirements. 

The  OTS  is  in  the  process  of  finalizing 
a  new  leverage  ratio  rule  that  will 
conform  to  the  rules  of  the  banking 
agencies.  OTS  has  also  adopted  risk- 
based  capital  standards  for  thrift 
institutions  which,  while  generally 
parallel  to  those  of  the  banking 
agencies,  are  different  in  some  aspects. 

The  differences  in  the  capital 
standards  between  the  banking  agencies 
and  the  OTS  are  set  forth  in  Section 
One.  The  staffs  of  the  banking  agencies 
and  the  OTS  have  been  meeting 
regularly  to  identify  and  addrese 
differences  and  inconsistencies  in  their 
capital  standards.  The  agencies  are 
committed  to  continuing  this  process  in 


an  effort  to  achieve  full  uniformity  in 
their  capital  standards. 

Accounting  Standards 

Over  the  years,  the  commercial 
banking  agencies,  under  the  auspices  of 
the  Federal  Financial  Institutions 
Examination  Council,  have  developed 
uniform  Reports  of  Condition  and 
Income  (Call  Reports]  for  all  commercial 
banks  and  FDIC-supervised  savings 
banks.  The  reporting  standards  followed 
by  the  banking  agencies  are 
substantially  consistent,  aside  from  a 
few  limited  exceptions,  with  generally 
accepted  accounting  principles  (GAAP) 
as  they  are  applied  by  commercial 
banks.*  The  uniform  bank  Call  Report 
serves  as  the  basis  for  calculating  risk- 
based  capital  and  leverage  ratios,  as 
well  as  for  other  regulatory  purposes. 
Thus,  material  differences  in  regulatory 
accounting  and  reporting  standards 
among  commercial  banks  and  FDIC- 
supervised  savings  banks  do  not  exist. 

The  OTS  requires  each  thrift 
institution  to  file  the  Thrift  Financial 
Report  (TFR),  which  is  consistent  with 
GAAP  as  it  is  applied  by  thrifts.  The 
TFR  differs  in  some  respects  from  the 
bank  Call  Report.  One  reason  for  this  is 
that  thrift  GAAP  is  different  in  a  few 
limited  areas  from  GAAP  as  it  is  applied 
by  banks.  Another  explanation  lies  in 
the  few  isolated  areas  in  which  the  bank 
Call  Report  departs  from  bank  GAAP.  A 
summary  of  the  differences  between  the 
bank  Call  Report  and  the  TFR  is 
presented  in  Section  Two. 

Simplification  and  Reduction  of 
Differences  in  Accounting  and 
Reporting  Standards 

Commercial  banks  and  FDIC- 
supervised  savings  banks  are  generally 
subject  to  uniform  accounting  and 
reporting  standards.  The  federal 
banking  agencies  and  OTS  continue  to 
undertake  projects  and  study  ways  to 
simplify  and  reduce  differences  in 
reporting  standards  between 
commercial  banks  and  savings  banks 
and  loan  associations.  In  this  regard. 
OTS  intends  to  adopt  some  of  the 
policies  of  the  banking  agencies  where 
differences  currently  exist. 

Furthermore,  the  federal  banking 
agencies  and  OTS  have  recently  issued 
uniform  guidance  that  is  consistent  with 
GAAP  for  the  reporting  of  nonaccrual 
and  restructured  assets  and  proposed 
uniform  guidance  governing  assets  held 
for  trading  or  for  sale  and  high  risk 
mortgage  derivative  products.  Moreover, 


*  In  those  cases  where  bank  Call  Report 
standards  are  different  from  GAAP,  the  regolatory 
reporting  requirements  are  more  conservative. 
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capital  ratio  of  3  percent,  plus  an 
additional  cushion  of  at  least  100  to  200 
basis  points,  depending  upon  an 
organization's  financial  condition. 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  have 
developed  substantially  similar  leverage 
ratios  which  require  for  all  but  the  most 
highly-rated  banks  a  minimum  Tier  1 
capital  ratio  of  3  percent  plus  an 
additional  cushion  of  at  least  100  to  200 
basis  points.  All  of  the  banking  agencies 
view  these  new  leverage  standards  as 
minimum  requirements  that  supplement 
the  risk-based  capital  standard. 

The  banking  agencies  have  generally 
viewed  regulatory  capital  ratios  as 
minimum  standards;  most  banking 
organizations  have  been  expected  to 
operate  well  above  the  minimum  ratios. 
As  a  general  rule,  the  banking  agencies 
have  excluded  goodwill  from  the 
definition  of  bank  regulatory  capital. 
(The  treatment  of  other  intangible  assets 
is  discussed  below.) 

As  required  by  FIRREA,  the  Office  of 
Thrift  Supervision  (OTS)  established  a  3 
percent  core  capital  ratio  and  a  1.5 
percent  tangible  capital  leverage 
requirement  for  thrift  institutions. 
However,  the  OTS  is  in  the  process  of 
finalizing  a  new  leverage  rule  that  will 
conform  to  the  rules  of  the  banking 
agencies.  The  components  of  core 
capital  for  thrifts  generally  parallel 
those  for  Tier  1  bank  capital,  with  the 
exception  of  certain  adjustments 
discussed  below  and  the  inclusion  of 
qualifying  supervisory  goodwill.  Such 
goodwill  is  to  be  phased  out  of  thrift 
core  capital  by  the  end  of  1994,  after 
which  time  the  treatment  of  goodwiU  for 
thrift  institutions  will  be  consistent  with 
that  of  the  banking  agencies. 

Risk-based  Capital  Ratios 

The  three  federal  banking  agencies 
have  adopted  risk-based  capital 
standards  consistent  with  the  Basle 
Accord.  These  standards  establish  for 
all  commercial  banking  organizations  a 
minimum  ratio  of  total  capital  (Tier  1 
plus  Tier  2)  to  risk-weighted  assets  of 
7.25  percent  for  year-end  1990;  this 
minimum  standard  increases  to  8 
percent  as  of  year-end  1992.  Core  or  Tier 
1  capital  comprises  common 
stockholders'  equity,  qualifying 
perpetual  preferred  stock,  and  minority 
interests  in  consolidated  subsidiaries, 
less  goodwill.  Tier  1  capital  must  make 
up  at  least  50  percent  of  the  total  risk- 
based  capital  requirement.  Tier  2  capital 
includes  such  components  as  general 
loan  loss  reserves,  subordinated  term 
debt,  and  certain  other  perpetual  or 
convertible  debt  capital  instruments, 
subject  to  appropriate  limitations  and 


conditions.  Risk-weighted  assets  are 
calculated  by  assigning  risk  weights  of 
0,  20,  50  and  100  percent  to  broad 
categories  of  assets  and  off-balance 
sheet  items  based  upon  their  relative 
credit  risk. 

The  banking  agencies  view  the  risk- 
based  standard  as  a  minimum 
supervisory  benchmark.  In  part,  this  is 
because  the  risk-based  standard  focuses 
primarily  on  credit  risk;  it  does  not  take 
full  or  explicit  account  of  certan  other 
banking  risks,  such  as  exposure  to 
changes  in  interest  rates.  The  full  range 
of  risks  to  which  banks  are  exposed  are 
reviewed  and  evaluated  carefully  during 
on-site  examinations.  In  view  of  these 
risks,  most  banking  organizations  are 
expected  to  operate  above  the  minimum 
risk-based  and  leverage  capital 
requirements. 

The  Federal  ReserVe  is  working  with 
the  other  U.S.  banking  agencies  and  the 
regulatory  authorities  on  the  Basle 
Supervisors'  Committee  to  develop 
possible  methods  to  measure  and 
address  certain  market  and  price  risks. 
These  risks  include  exposures  resulting 
from  foreigo  exchange  positions, 
changes  in  interest  rates,  and  holdings 
of  equity  securities.  If  appropriate  and 
practicable,  these  methods  could  be 
used  to  supplement  and  expand  the 
basic  risk-based  capital  framework.  One 
important  reason  for  addressing  these 
risks  on  an  international  level  is  to 
develop  supervisory  approaches  that  do 
not  undermine  the  competitiveness  of 
U.S.  banking  organizations.  As  already 
noted,  banking  organizations  subject  to 
these  additional  risks  are  expected  to 
maintain  capital  positions  well  above 
the  minimum  levels. 

OTS  has  adopted  a  risk-based  capital 
standard  that  in  many  respects  is  similar 
to  the  framework  adopted  by  the 
banking  agencies.  The  OTS  standard 
currently  requires  a  minimum  risk-based 
capital  ratio  equal  to  7.2  percent  of  risk- 
adjusted  assets.  This  ratio  will  increase 
to  8  percent  by  year-end  1992.  OTS  has 
proposed  an  additional  element  for 
interest  rate  risk. 

Equity  Investments 

To  the  extent  that  commercial  banks    ' 
are  allowed  to  invest  in  equity  securities  - 
under  applicable  federal  or  state  law, 
such  investments  are  generally  assigned 
to  the  100  percent  risk  category,  for  risk- 
based  capital  purposes,  by  all  three  of 
the  federal  banking  agencies.  The 
Federal  Reserve's  guidelines  also  permit 
deduction  of  equity  investments  from 
the  parent  bank's  capital  or  other 
options  to  assess  an  appropriate  capital 
charge  above  the  minimum  requirement. 
In  general,  state  member  banks 
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supervised  by  the  Federal  Reserve  are 
not  permitted  to  invest  in  equity 
securities,  nor  are  state  member  banks 
generally  permitted  to  engage  in  real 
estate  investment  or  development 
activities.  (The  Federal  Reserve's 
treatment  of  investments  in  subsidiaries 
is  discussed  below.) 

The  OTS  risk-based  capital  standards 
require  that  thrift  institutions  deduct 
equity  investments  from  capital  over  a 
phase-in  period,  which  ends  on  July  1, 
1994. 

FSLIC/FDIC— Covered  Assets  (Assets 
Subject  to  Guarantee  Arrangements  by 
the  FSLIC  or  FDIC) 

The  federal  banking  agencies 
generally  place  these  assets  in  the  20 
percent  risk  category,  the  same  category 
to  which  claims  on  depository 
institutions  and  government-sponsored 
agencies  are  assigned. 

The  OTS  places  these  assets  in  the 
zero  percent  risk  category. 

Repossessed  Assets  and  Assets  More 
Than  90  Days  Past  Due 

The  federal  banking  agencies  require 
that  foreclosed  real  estate  be  written 
down  to  fair  value  (see  Section  2  of  this 
appendix,  "Specific  Valuation 
Allowances  for,  and  Charge-Offs  of, 
Troubled  Real  Estate  Loans  not  in 
Foreclosure"  and  "Valuation  of 
Foreclosed  Real  Estate"  for  further 
details)  and  the  resulting  asset  assigned 
to  the  100  percent  risk  category.  The 
write-down  effectively  results  in  a 
reduction  of  capital.  Assets  90  days  or 
more  past  due,  including  1-  to  4-family 
mortgages,  are  assigned  to  the  100 
percent  risk  weight  category.  When  such 
assets  are  eventually  charged-off, 
capital  is  effectively  adjusted  for  any 
resulting  loss. 

Consistent  with  the  Basle  Accord,  the 
100  percent  risk  weight  is  the  highest 
risk  category  under  the  risk-based 
capital  guidelines  of  the  banking 
agencies.  As  noted  above,  however,  the 
bank  risk-based  capital  standards 
represent  minimum  ratios. 
Consequently,  organizations  with  high 
levels  of  risk,  including  a  significant 
volume  of  nonperforming  or  past  due 
assets,  are  expected  to  maintain  capital 
ratios  above  minimum  levels.  In  this 
way,  the  risk-based  capital  framework 
of  the  banking  agencies  provides  the 
latitude  to  place  a  higher  than  minimum 
capital  charge  on  assets  of  this  type. 

The  OTS  risk-based  capital 
framework  has  a  200  percent  risk 
category  to  which  repossessed  assets 
and  assets  more  than  90  days  past  due 
are  assigned  (generally  referred  to  as 
REO).  An  exception  exists  for  1-  to  4- 
family  mortgages  more  than  90  days 


past  due,  which  are  assigned  to  the  100 
percent  risk  weight  category.  The  OTS  is 
intending  to  change  the  risk  weight  for 
all  REO  to  100  percent  in  conjunction 
with  proposed  changes  in  the  accounting 
for  REO. 

Limitation  on  Subordinated  Debt  and 
Limited-Life  Preferred  Stock 

Consistent  with  the  Basle  Accord,  the 
federal  bank  regulatory  agencies  limit 
the  amount  of  subordinated  debt  and 
limited-life  preferred  stock  that  may  be 
included  in  Tier  2  capital.  This  limit,  in 
effect,  states  that  these  components 
together  may  not  exceed  50  percent  of 
Tier  1  capital.  In  addition,  maturing 
capital  instruments  must  be  discounted 
by  20  percent  in  each  of  the  last  five 
years  prior  to  maturity. 

Neither  of  these  capital  components  is 
a  permanent  source  of  funds,  and 
subordinated  debt  cannot  absorb  losses 
while  the  bank  continues  to  operate  as  a 
going  concern.  On  the  other  hand,  both 
components  can  provide  a  cushion  of 
protection  to  the  FDIC  insurance  fund. 
Thus,  this  hmitation  permits  the 
inclusion  of  some  subordinated  debt  in 
capital,  while  assuring  that  permanent 
stockholder's  equity  capital  remains  the 
predominant  element  in  bank  regulatory 
capital. 

The  OTS  has  no  limitation  on  the  total 
amount  of  limited-life  or  maturing 
instruments  that  may  be  included  within 
Tier  2  capital.  However,  OTS  allows 
thrifts  the  option  of:  (1)  Discounting 
maturing  capital  instruments,  issued  on 
or  after  November  7, 1989,  by  20  percent 
a  year  over  the  last  5  years  of  their 
term — the  approach  required  by  the 
banking  agencies;  or  (2)  including  the 
full  amount  of  such  instruments 
provided  that  the  amount  maturing  in 
any  of  the  next  seven  years  does  not 
exceed  20  percent  of  the  thrift's  total 
capital. 

Subsidiaries 

Consistent  with  the  Basle  Accord  and 
long-standing  supervisory  practices,  the 
federal  bank  regulatory  agencies 
generally  consolidate  all  significant 
majority-owned  subsidiaries  of  the 
parent  organization  for  capital  purposes. 
The  reason  for  this  is  to  assure  that 
capital  requirements  are  related  to  all  of 
the  risks  to  which  the  banking 
organization  is  exposed. 

In  the  case  of  unconsolidated 
financial  and  banking  subsidiaries,  the 
Federal  Reserve,  consistent  with  the 
Basle  Accord,  generally  deducts 
investments  in  such  subsidiaries  in 
determining  the  adequacy  of  the  parent 
bank's  capital. 

The  Federal  Reserve's  risk-based 
capital  guidelines  provide  a  degree  of 


flexibility  in  the  treatment  for  capital 
purposes  of  other  unconsolidated 
subsidiaries  or  investments  in  joint 
ventures  and  associated  companies.  For 
example,  the  Federal  Reserve  may 
deduct  investments  in  such  subsidiaries 
from  an  organization's  capital,  apply  an 
appropriate  risk-weighted  capital  charge 
against  the  proportionate  share  of  the 
assets  of  the  entity,  require  a  line-by- 
line consolidation  of  the  entity,  or 
otherwise  require  that  the  parent 
organization  maintain  a  level  of  capital 
above  the  minimum  standard  that  is 
sufficient  to  compensate  for  any  risks 
associated  with  the  investment. 

The  guidelines  also  permit  the 
deduction  of  investments  in  subsidiaries 
that,  while  consolidated  for  accounting 
purposes,  are  not  consolidated  for 
certain  specified  supervisory  or 
regulatory  purposes.  For  example,  the 
Federal  Reserve  deducts  investments  in, 
and  unsecured  advances  to,  section  20 
securities  subsidiaries  from  the  parent 
bank  holding  company's  capital.  The 
FDIC  accords  similar  treatment  to 
securities  subsidiaries  of  state 
nonmember  banks  established  pursuant 
to  S  337.4  of  the  FDIC  regulations. 
Similarly,  in  accordance  with  {  325.5(f) 
of  the  FDIC  regulations,  investments  in, 
and  extensions  of  credit  to,  certain 
mortgage  banking  subsidiaries  are  also 
deducted  in  computing  the  parent  bank's 
capital.  The  deduction  of  investments  in 
subsidiaries  from  the  parent's  capital  is 
designed  to  ensure  that  the  capital 
supporting  the  subsidiary  is  not  also 
used  as  the  basis  of  further  leveraging 
and  risk-taking  by  the  parent  banking 
organization.  In  deducting  investments 
in,  and  advances  to,  certain  subsidiaries 
from  the  parent's  capital,  the  Federal 
Reserve  expects  the  parent  banking 
organization  to  meet  or  exceed  minimum 
regulatory  capital  standards  without 
reliance  on  the  capital  invested  in  the 
particular  subsidiary.  In  assessing  the 
overall  capital  adequacy  of  banking 
organizations,  the  Federal  Reserve  may 
also  consider  the  organization's  fully 
consolidated  capital  position. 

Under  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  that  are 
engaged  in  activities  that  are 
permissible  for  national  banks  and 
subsidiaries  that  are  engaged  in 
"impermissible"  activities  for  national 
banks.  Subsidiaries  of  thrift  institutions 
that  engage  only  in  permissible 
activities  are  consolidated  on  a  line-for- 
line  basis  if  majority-owned  and  on  a 
pro  rata  basis  if  ownership  is  between  5 
percent  and  50  percent.  As  a  general 
rule,  investments,  including  loans,  in 
subsidiaries  that  engage  in 
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impermissible  activities  are  deducted  in 
determining  the  capital  adequacy  of  the 
parent.  However,  ir  vestments,  including 
loans,  outstanding  9s  of  April  12, 1989  to 
subsidiaries  that  w^re  engaged  in 
impermissible  activ  ties  prior  to  that 
date  are  grandfathered  and  will  be 
phased-out  of  capiti  J  over  a  transition 


period  that  expires 


)n  July  1. 1994. 


During  this  transitic  n  period, 
investments  in  subs  idiaries  engaged  in 
impermissible  activ  ties  that  have  not 
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The  OTS  assigns  privately-issued  high 
quality  mortgage-related  securities  to 
the  20  percent  risk-weight  category. 
These  are,  generally,  privately-issued 
MBSs  with  AA  or  better  investment 
ratings. 

At  the  same  time,  the  banking 
agencies  and  the  OTS  automatically 
assign  to  the  100  percent  risk  weight 
category  certain  MBSs,  including 
interest-only  strips,  residuals,  and 
similar  instruments  that  can  absorb 
more  than  their  pro  rata  share  of  loss. 
The  Federal  Reserve,  in  conjunction 
with  the  other  banking  agencies  and  the 
OTS,  is  in  the  process  of  developing 
more  speciHc  guidance  as  to  the  types  of 
"high  risk"  MBSs  that  meet  this 
definition. 

Intangible  Assets 

The  banking  agencies  do  not  allow 
goodwill  to  be  included  in  risk-based 
capital  for  commercial  banks  and  FDIC- 
supervised  savings  banks.  Bank  holding 
companies  may  include  goodwill 
acquired  prior  to  March  12, 1988  in  Tier 
1  for  risk-based  capital  purposes  until 
the  end  of  1992.  After  1992.  all  good  will 
is  to  be  deducted  from  bank  holding 
company  capital.  Goodwill  is  also 
excluded  from  the  capital  of  banking 
organizations  under  the  banking 
agencies'  recently  adopted  Tier  1 
leverage  measures. 

Pursuant  to  FIRREA,  OTS  allows 
"qualifying  supervisory  goodwill"  to  be 
included  as  part  of  core  capital  through 
year-end  1994.  After  this  date,  thrift 
institutions  must  meet  their  minimum 
core  capital  requirement  without 
reliance  on  goodwill. 

In  considering  whether  other 
intangible  assets  should  be  included  in 
capital,  the  banking  agencies  and  OTS 
employ  a  three-part  test.  This  test 
considers  the  reliability  of  the  cash 
flows  associated  with  the  intangible 
asset,  the  existence  of  an  active  and 
liquid  market  for  the  asset,  and  the 
separabihty  of  the  intangible  asset  from 
the  bulk  of  the  institution's  other  assets. 

The  Federal  Reserve  expects  banks  to 
avoid  overreiiance  on  any  intangible 
assets,  including  purchased  mortage 
servicing  rights,  within  capital.  In 
addition  to  excluding  goodwill,  the 
Federal  Reserve  gives  close  scrutiny  to 
any  other  intangible  assets  Lhat  exceed 
25  percent  of  Tier  1  capital,  and, 
generally,  would  expect  intangibles  not 
to  exceed  this  threshold.  Furthermore, 
the  Federal  Reserve  assesses  an 
organization's  tangible  capital  ratio  (net 
of  all  intangibles),  on  a  case-by-case 
basis,  whenever  the  organization  is 
undertaking  expansion,  engaging  in  new 
activities,  or  experiencing  unusual  risks. 
As  a  general  rule,  the  Federal  Reserve 


requires  banking  organizations  seeking 
to  expand  to  maintain  capital  positions 
substantially  above  minimum 
supervisory  levels  without  significant 
reliance  on  intangible  assets. 

The  OCC  currently  imposes  a  limit  of 
25  percent  of  Tier  1  capital  on  the 
amount  of  qualifying  identifiable 
intangible  assets,  that  is,  those  that  meet 
the  three-part  test,  that  can  be  included 
in  the  risk-based  capital  calculation.  At 
present,  the  only  identifiable  intangible 
asset  that  the  OCC  deems  to  meet  the 
test  is  purchased  mortgage  servicing 
rights.  In  October,  1990.  the  OCC  issued 
an  advance  notice  of  proposed 
rulemaking  in  which  it  sought  comment 
on  the  advisability  of  introducing 
changes  to  the  25  percent  limit  and 
retaining  the  three-part  test. 

Currently,  the  FDIC  generally  deducts 
all  intangible  assets,  except  for 
purchased  mortgage  servicing  rights,  in 
calculating  the  leverage  and  risk-based 
capital  ratios  of  banks  and  FDIC  and 
FDIC-supervised  savings  banks. 
Effective  January  10. 19P1,  the  FDIC 
limits  the  amount  of  purchased  mortgage 
servicing  rights  that  state  nonmember 
banks  may  include  in  their  capital 
calculations  to  no  more  than  50  percent 
of  core  capital.  In  addition,  the  FDIC 
rule  sets  forth  additional  criteria  for  the 
valuation  and  recording  of  these 
intangible  assets,  the  grandfathering  of 
existing  purchased  mortgage  servicing 
rights,  and  an  exemption  for  purchased 
servicing  rights  held  in  a  separately 
capitalized  mortgage  banking 
subsidiary. 

Furthermore,  in  accordance  with 
FIRREA  and  section  5(t)(4)(C)  of  the 
revised  Home  Owner's  Loan  Act  of  1933, 
the  FDIC's  decision  in  this  matter  also 
will  affect  OTS-supervised  savings 
institutions.  In  this  regard,  the  FDIC's 
rule  directly  limits  the  amount  of 
purchased  mortgage  servicing  rights  that 
savings  associations  can  include  in 
tangible  capital  under  the  OTS  capital 
rules  to  no  more  than  100  percent  of 
tangible  capital.  Also,  the  OTS  has 
proposed  a  revision  to  its  capital 
standards  that  would  additionally  limit 
the  amount  of  purchased  mortgage 
servicing  rights  that  savings 
associations  can  recognize  in  core 
capital  for  leverage  and  risk-based 
capital  purposes  to  no  more  than  "50 
percent  of  core  capital"  limit  that  the 
FDIC  already  applies  to  its  state 
nonmember  banks.  In  addition,  as 
required  by  FIRREA,  and  consistent 
with  the  FDIC  rule,  the  OTS  pemits  thrift 
institutions  to  include  only  90  percent  of 
the  fair  market  value  of  purchased 
mortgage  servicing  rights  in  the 
calculation  of  the  tangible  capital,  core 
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(leverage)  capital,  and  risk-baied  capital 
ratios. 

Under  the  OTS  rule,  the  amount  of 
any  other  identifiable  intangible  assets 
that  meet  a  qualifying  three-part  test  can 
only  be  included  in  core  capital  for 
leverage  and  risk-based  capital 
purposes  and  only  up  to  a  limit  of  25 
percent  of  core  capital. 

Assets  Sold  with  Recourse 

In  general,  recourse  arrangements 
allow  the  purchaser  of  an  asset  to  "put" 
the  asset  back  to  the  originating 
institution  under  certain  circumstances, 
for  example  if  the  asset  ceases  to 
perform  satisfactorily.  This  in  turn  can 
expose  the  originating  institution  to  any 
loss  associated  with  the  asset.  As  a 
general  rule,  the  federal  banking 
agencies  require  that  sales  of  assets 
involving  any  recourse  be  reported  as 
financings  and  that  the  assets  be 
retained  on  the  balance  sheet.  This,  in 
turn,  has  the  effect  of  requiring  a  full 
leverage  and  risk-based  capital  charge 
whenever  assets  are  sold  with  recourse, 
including  limited  recourse.  The  Federal 
Reserve  generally  applies  a  capital 
charge  to  any  recourse  arrangement  that 
is  the  equivalent  of  an  off-balance  sheet 
guarantee,  regardless  of  the  nature  of 
the  transaction  that  gives  rise  to  the 
recourse  obligation. 

An  exception  to  this  general  rule 
involves  pools  of  1-  to  4-family 
residential  mortages  and  to  certain  farm 
mortgage  loans  (see  Section  2  of  this 
appendix,  "Sales  of  Assets  With 
Recourse"  for  further  details).  Certain 
recourse  transactions  involving  these 
assets  are  reported  in  the  bank  Call 
Report  as  sales,  thereby  removing  these 
transactions  from  leverage  ratio 
calculations.  These  transactions,  which 
are  the  equivalent  of  off-balance  sheet 
guarantees,  involve  the  type  of  credit 
risk  that  is  addressed  by  bank  risk- 
based  capital  requirements,  although 
some  questions  in  this  regard  have  been 
raised  because  of  the  treatment  afforded 
these  transactions  for  leverage 
purposes.  The  Federal  Reserve  is 
clarifying  its  risk-based  capital 
guidelines  to  ensure  that  recourse  sales 
involving  residential  mortages  are  to  be 
taken  into  account  for  determining 
compliance  with  risk-based  capital 
requirements. 

In  general,  OTS  also  requires  a  full 
capital  charge  against  assets  sold  with 
recourse.  However,  in  the  case  of 
limited  recourse,  OTS  limits  the  capital 
charge  to  the  lesser  of  the  amount  of 
recourse  or  the  actual  amount  of  capital 
that  would  otherwise  be  required 
against  that  asset,  that  is,  the  normal  full 
capital  charge. 


Some  securitized  asset  arrangements 
involve  the  issuance  of  senior  and 
subordinated  classes  of  securities. 
When  a  bank  originates  such  a 
transaction  and  retains  a  subordinated 
piece,  the  banking  agencies  require  that 
capital  be  maintained  against  the  entire 
amount  of  the  asset  pool.  When  a  bank 
acquires  a  subordinated  security  in  a 
pool  of  assets  that  it  did  not  originate, 
the  banking  agencies  assign  the 
investment  in  the  subordinated  piece  to 
the  100  percent  risk-weight  categorj'.  In 
addition,  the  Federal  Reserve  carefully 
reviews  these  instruments  to  determine 
if  additional  reserves,  asset  write- 
downs, or  capital  are  necessary  to 
protect  the  bank. 

OTS  requires  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool  in  both  of  the  situations 
described  in  the  preceding  paragraph. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  when  the  servicer  is  required  to 
absorb  credit  losses  on  the  assets  being 
serviced. 

In  1990.  the  federal  bank  and  thrift 
supervisory  agencies  under  the  Federal 
F'inancial  Institutions  Examination 
Council  (FFIEC)  issued  for  public 
comment  a  factJPinding  paper  pertaining 
to  the  full  range  of  issues  relating  to 
recourse  arrangements.  These  issues 
include  the  definition  of  "recourse"  and 
the  appropriate  reporting  and  capital 
treatments  to  be  applied  to  recourse 
arrangements,  as  well  as  so-called 
recourse  servicing  arrangements  and 
limited  recourse.  The  objective  of  this 
effort  is  to  develop  in  a  comprehensive 
and  consistent  fashion  an  appropriate 
and  uniform  approach  to  recourse 
arrangements  for  capital  adequacy, 
reporting,  and  other  regulatory  purposes. 
The  comments  received  were  very 
extensive  and  generally  illustrated  the 
extreme  complexity  of  the  subject.  In 
view  of  the  project's  significance  and 
complexity,  the  FFIEC  in  December  1990 
decided  to  narrow  the  scope  of  the 
initial  phase  of  the  recourse  project  to 
credit-related  risks,  including  the 
appropriate  treatment  of  credit-related 
recourse  arrangements  that  involve 
limited  recourse  or  that  support  a  third 
party's  assets. 

Agricultural  Loan  Loss  Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  are  permitted  to  defer  and  amortize 
losses  incurred  on  agricultural  loans 
between  January  1. 1964  and  December 
31, 1991.  The  program  also  applies  to 
losses  incurred  between  January  1, 1983 


and  December  31. 1991,  as  a  result  of 
reappraisals  and  sales  of  agricultural 
Other  Real  Estate  Owned  and 
agricultural  personal  property.  Thrifts 
are  not  eligible  to  participate  in  the 
agricultural  loan  loss  amortization 
program  established  by  this  statute. 

Treatment  of  Junior  Liens  on  1-  to  4- 
Family  Properties 

In  some  cases,  a  banking  organization 
may  make  two  loans  on  a  single 
residential  property,  one  loan  secured 
by  a  first  lien,  the  other  by  a  second  lien. 
In  such  a  situation,  the  Federal  Reserve 
and  the  FDIC  view  these  two 
transactions  as  a  single  loan,  provided 
there  are  no  intervening  liens.  This 
could  result  in  assigning  the  total 
amount  of  these  transactions  to  the  100 
percent  risk  weight  category,  if,  in  the 
aggregate,  the  two  loans  exceeded  a 
prudent  loan-to-value  ratio  and, 
therefore,  did  not  qualify  for  the  50 
percent  risk  weight.  This  approach  is  . 
intended  to  avoid  possible 
circumvention  of  the  capital 
requirements  and  capture  the  risks 
associated  with  the  combined 
transactions. 

The  OCC  and  OTS  generally  assigned 
the  loan  secured  by  the  first  lien  to  the 
50  percent  risk-weight  category  and  the 
loan  secured  by  the  second  lien  to  the 
100  percent  risk-weight  category. 

Phase-in  Requirements 

The  banking  agencies,  consistent  with 
the  Basle  Accord,  have  adopted 
transition  rules  for  a  two-year  period 
beginning  December  31. 1990.  During 
this  period,  banks  will  be  required  to 
maintain  at  least  7.25  percent  risk-based 
capital,  and  may  take  advantage  of 
certain  transitional  rules.  For  example, 
up  to  10  percent  of  Tier  1  capital  can  be 
comprised  of  Tier  2  capital  elements 
through  the  end  of  1992.  On  December 
31, 1992,  the  transition  rules  expire. 
After  that  date.  Tier  1  is  limited  to  core 
capital  elements  and  all  banks  must 
maintain  at  least  an  8  percent  risk-based 
capital  ratio.  As  a  practical  matter,  most 
banking  organizations  are  evaluating 
themselves  in  relation  to  the  1992 
definition  and  have  been  urged  to  meet 
this  more  stringent  standard  as  soon  as 
possible.  As  already  noted,  all  of  the 
risk-based  standards  are  minimums  and 
banking  organizations  are  generally 
expected  to  operate  above  the  minimum 
levels. 

OTS  was  required  by  statute  to 
implement  its  risk-based  capital 
guidelines  by  December  7. 1989.  FIRREA 
also  provides  for  a  different  set  of 
transition  rules  than  those  afforded 
banks,  althoui^  the  ultimate  date  for  full 
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Pledged  Deposits  ^nd  Nonwithdrawable 
Accounts 

The  capital  guidelines  of  OTS  permit 
thrift  institutions  t  j  include  in  capital 
certain  pledged  de  posits  and 
nonwithdrawable  accounts  that  meet 
OTS  criteria.  Incoi  ne  Capital 
Certificates  and  IV  utual  Capital 
Certificates  held  b  ^  OTS  may  also  be 
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Section  Two— Sun  mary  of  Differences 
in  Reporting  Stand  irds  Among  Federal 
Banking  and  Thrift  Supervisory 
Agencies 

Under  the  auspic  es  of  the  Federal 
Financial  Institutio  [is  Examination 
Council,  the  three  I  ederal  banking 
agencies  have  dev(  loped  uniform 
reporting  standard  i  for  commercial 
banks  which  are  u!  ed  in  the  preparation 
of  the  Reports  of  C  jndition  and  Income 
("Call  Report").  Ths  FDIC  has  also 
applied  these  unifc  rm  Call  Report 
standards  to  savin]  is  banks  under  its 
supervision.  The  ir  :ome  statement  and 
balance  sheet  accounts  presented  in  the 
Call  Report  are  use  d  by  the  federal  bank 
supervisory  agenci  !S  for  determining  the 
capital  adequacy  o  banks  and  for  other 
regulatory,  supervi  lory,  surveillance, 
analytical,  and  general  statistical 
purposes.  The  repotting  standards  set 
forth  in  the  Call  Re  jort  are  based  almost 


entirely  on  general 


y  accepted 


accounting  princip  bs  (GAAP)  for  banks. 


and,  as  a  matter  of  policy,  deviate  from 
GAAP  only  in  those  instances  where 
statutory  requirements  or  overriding 
supervisory  concerns  warrant  a 
departure  from  GAAP.  Thus,  it  so  far  as 
the  federal  bank  supervisory  agencies 
are  concerned,  uniform  accounting 
standards  for  regulatory  purposes  have 
been  established. 

The  OTS  has  developed  and 
maintains  a  separate  reporting  system 
for  the  thrift  institutions  under  its 
supervision.  This  report,  known  as  the 
Thrift  Financial  Report  (TFR).  is  based 
on  GAAP  as  applied  by  thrifts,  which 
differs  in  some  respects  from  GAAP  for 
banks.  The  following  discussion 
addresses  the  differences  in  reporting 
standards  among  the  federal  banking 
agencies  and  OTS. 

Specific  Valuation  Allowances  for,  and 
Charge-Offs  of  Troubled  Real  Estate 
Loans  Not  in  Foreclosure 

The  banking  agencies  generally 
consider  real  estate  loans  that  lack 
acceptable  cash  flow  or  other  ready 
sources  of  repayment,  other  than  the 
collateral,  as  "collateral  dependent." 
When  a  real  estate  loan  is  considered  ta 
be  collateral  dependent  and  the  fair 
value  of  the  collateral  has  declined 
below  the  loan  balance,  a  charge-off 
may  be  taken  or  a  specific  valuation 
allowance  created  to  reduce  the  value  of 
the  loan  to  an  amount  that  is  deemed  to 
be  collectible  considering  the  fair  value 
of  the  underlying  collateral  as  generally 
determined  by  a  current  appraisal.  The 
banking  agencies  believe  that  this 
approach  accurately  reflects  the  amount 
of  repayment  that  a  financial  institution 
is  likely  to  receive  when  reasonable 
prospects  for  the  recovery  of  the  value 
and  cash  flows  of  the  collateral  exist,  or 
when  it  is  forced  to  foreclose  on  the 
underlying  collateral.  This  approach, 
followed  by  the  banking  agencies,  is 
basically  consistent  with  GAAP  for 
banks. 

OTS  generally  requires  specific 
valuation  allowances  for  troubled  real 
estate  loans  based  on  the  estimated  net 
realizable  value  (NRV)  of  the  collateral. 
NRV  represents  the  estimated  future 
sales  price  reduced  by  certain  expenses 
and  direct  holding  costs,  including  the 
cost  of  capital.  Thus,  NRV  is  based  on 
the  expected  cash  flows  derived  from 
the  property  discounted  by  the 
institution's  cost  of  capital.  NRV  may 
exceed  fair  value.  If  additional  safety 
and  soundness  concerns  exist,  OTS 
examiners  may  require  additional 
general  valuation  allowances  based  on 
historical  experience  and  other  criteria. 

OTS  is  intending  to  propose  a  new 
policy  that  will  generally  be  consistent 
with  the  policies  of  the  banking 


agencies.  Furthermore,  the  Financial 
Accounting  Standards  Board  (FASB)  has 
recently  begun  a  project  that  is  intended 
to  conform  the  accounting  practices  of 
thrift  and  banking  organizations  in  this 
area. 

General  Valuation  Allowances  for 
Troubled  Real  Estate  Loans 

The  banking  agencies  expect  the 
general  valuation  allowance  (i.e..  the 
allowance  for  loan  and  lease  losses)  to 
be  sufficient  to  cover  an  estimate  of 
anticipated  losses  on  all  loans  in  the 
portfolio,  including  the  remaining 
balances  of  individual  loans  that  have 
been  partially  charged-off  or  for  which 
specific  valuation  allowances  have  been 
established.  This  approach 
appropriately  reflects  the  risk  of 
additional  loss  from  possible  error  in  the 
specific  loss  estimates.  The  general 
valuation  allowances  required  by  the 
banking  agencies  and  GAAP  are 
basically  consistent. 

Although  historically  general 
valuation  allowances  for  thrifts  have 
been  less  than  those  for  banks,  the  OTS 
now  follows  an  approach  that  is 
generally  consistent  with  that  of  the 
banking  regulators. 

Valuation  of  Foreclosed  Real  Estate 

The  banking  agencies  require  that 
foreclosed  real  estate  be  valued  at  the 
lower  of  book  value  or  fair  value  at  the 
debate  of  foreclosure.  The  banking 
regulators  usually  require  additional 
write-downs  of  such  other  real  estate 
owned  to  fair  value  when  fair  value 
declines  after  foreclosure.  The  approach 
followed  by  the  banking  agencies  is 
consistent  with  GAAP  for  banks. 

OTS  also  requires  foreclosed  real 
estate  to  be  valued  at  the  lower  of  book 
value  or  fair  value  at  the  date  of 
foreclosure.  However,  valuation 
allowances  for  real  estate  owned  after 
the  acquisition  date  are  generally  based 
on  the  NRV  of  the  property  using  a  cost 
of  capital  discount  rate. 

OTS  is  intending  to  propose  a  new 
policy  that  would  be  consistent  with 
that  of  the  banking  agencies.  In  addition, 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA)  has 
recently  proposed  a  standard  that  would 
extend  the  approach  followed  by  the 
banking  agencies  to  thrift  organizations 
and  thus  would  eliminate  this  difference 
between  bank  and  thrift  reporting. 

Futures  and  Forward  Contracts 

The  banking  agencies,  as  a  general 
rule,  do  not  permit  the  deferral  of  losses 
by  banks  on  futures  and  forwards 
whether  or  not  they  are  used  for  hedging 
purposes.  All  changes  in  market  value  of 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6.  1991  /  Notices 


44091 


futures  and  forward  contracts  arc 
reported  in  current  period  income.  The 
banking  agencies  adopted  this  reporting 
standard  as  a  supervisory  policy  prior  to 
the  adoption  of  FASB  Statement  No.  80. 
which  allows  hedge  or  loss  deferral 
accounting,  under  certain  circumstances. 
Contrary  to  this  general  rule,  hedge 
accounting  in  accordance  with  FASB 
Statement  No.  80  is  permitted  for  futures 
and  forward  contracts  used  in  mortgage 
banking  operations.  A  proposal  to 
permit  banks  to  use  hedge  accounting 
for  futures  contracts  beyond  their 
mortgage  banking  operations  is  being 
considered. 

OTS  practice  is  to  follow  FASB 
Statement  No.  80  for  futures  contracts. 
In  accordance  with  this  statement,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 
related  to  the  accounting  for  the  hedged 
item.  Changes  in  the  market  value  of  the 
futures  contract  are  recognized  in 
income  when  the  effects  of  related 
changes  in  the  price  or  interest  rate  of 
the  hedged  item  are  recognized.  Such 
reporting  can  result  in  deferred  losses 
which  would  be  reflected  as  assets  on 
the  thrift's  balance  sheet  in  accordance 
with  GAAP. 

Excess  Servicing  Fees 

As  a  general  rule,  the  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservative  treatment.  Excess  servicing 
results  when  loans  are  sold  with 
servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  the 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  residential 
mortgages  for  which  the  banking 
agencies'  approach  is  consistent  with 
FASB  Statement  No.  65,  excess  servicing 
fee  income  in  banks  must  be  reported  as 
realized  over  the  life  of  the  transferred 
asset,  not  recognized  up  front. 

OTS  allows  the  present  value  of  the 
future  excess  servicing  fee  to  be  treated 
as  an  adjustment  to  the  sales  price  for 
purposes  of  recognizing  gain  or  loss  on 
the  sale.  This  appproach  is  consistent 
with  FASB  Statement  No.  65. 

In-substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  report  defeasance  of  their  debt 
obligations  in  accordance  with  FASB 
Statement  No.  76.  Defeasance  involves  a 
debtor  irrevocably  placing  risk-free 
monetary  assets  in  a  trust  solely  for 
satisfying  the  debt.  Where  this  is 
permitted,  the  assets  in  the  trust  and  the 
defeased  debt  are  removed  from  the 
balance  sheet  and  a  gain  or  loss  for  the 
current  period  can  be  recognized. 
Commercial  banks  are  not  permitted  to 
defease  their  debt  obligations  for 


reporting  or  supervisory  purposes.  Thus, 
banks  may  not  remove  assets  or 
liabilities  from  their  balance  sheets  or 
recognize  resulting  gains  or  losses.  The 
banking  agencies  have  not  adopted 
FASB  Statement  No.  76  because  of 
uncertainty  regarding  the  irrevocable 
trusts  established  for  defeasance 
purposes.  Furthermore,  defeasance 
would  not  relieve  the  bank  of  its 
contractual  obligation  to  pay  depositors 
or  other  creditors. 

OTS  practice  is  to  follow  FASB 
Statement  No.  76. 

Sales  of  Assets  with  Recourse 

In  accordance  with  FASB  Statement 
No.  77,  a  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
The  transferor  surrenders  control  of  the 
future  economic  benefits.  (2)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  recourse 
provisions. 

The  practice  of  the  banking  agencies 
is  generally  to  require  commercial  banks 
to  report  transfers  of  receivables  with 
recourse  as  sales  only  when  the 
transferring  institution  (1)  retains  no  risk 
of  loss  from  the  assets  transferred  and 
(2)  has  no  obligation  for  the  payment  of 
principal  or  interest  on  the  assets 
transferred.  As  a  result,  virtually  no 
transfers  of  assets  with  recourse  can  be 
reported  as  true  sales.  However,  this 
rule  has  not  historically  been  applied  to 
the  transfer  of  1-  to  4-family  or 
agricultural  mortgage  loans  under 
certain  government-sponsored  programs 
(including  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation). 
Transfers  of  mortgages  under  these 
programs  are  generally  treated  as  sales 
for  Call  Report  purposes.  Furthermore, 
private  transfers  of  mortgages  are  also 
reported  as  sales  if  the  transferring 
institution  retains  only  an  insignificant 
risk  of  loss  on  the  assets  transferred. 
However,  the  seller's  obligation  under 
recourse  provisions  related  to  sales  of 
mortgage  loans  under  the  government 
programs  is  viewed  as  an  off-balance 
sheet  exposure.  Thus,  for  risk-based 
capital  purposes,  capital  is  generally 
expected  to  be  held  for  recourse 
obligations  associated  with  such 
transactions. 

OTS  policy  is  to  follow  FASB 
Statement  No.  77.  However,  in  the 
calculation  of  risk-based  capital  under 
OTS  guidelines,  off-balance  sheet 
recourse  obligations  are  converted  at 
100  percent.  This  effectively  negates  the 
sale  treatment  recognized  on  a  GAAP 


basis  for  risk-based  capital  purposes, 
but  not  for  leverage  capital  purposes. 

Last  year,  the  banking  and  thrift 
regulatory  agencies  requested  public 
comment  on  recourse  arrangements. 
This  request  for  comment  could  be  the 
basis  for  a  proposed  rule  that  woulcj 
potentially  conform  the  reporting 
practices  of  the  banking  agencies  and 
OTS  in  this  area. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  August  30. 1991. 
William  VV.  WU«s, 
Secretary  of  the  Board. 
(FR  Doc.  91-21349  Filed  9-h-9\.  8:45  am) 
nixiNO  cooe  uio-oi-« 


First  Manistique  Corporation;  Notice  of 
Application  to  Engage  d«  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  e^iciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


44092 


Federal  Register  /  Vol.  56,  No.  173  /  Friday.  September  6.  1991  /  Notices 


indicated  or  the  ofl  ces  of  the  Board  of 
Governors  not  late  than  September  27, 
1991. 

A.  Federal  Reser  /e  Bank  of 
Minneapolis  (]eunen  M.  Lyon,  Vice 
President)  250  Man  juette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  ManJstiqi  re  Corporation, 
Manistique,  Michig  m;  to  engage  de  novo 
in  collecting  overdi  e  accounts 
receivable,  both  rel  ail  and  commercial, 
for  various  entities  unrelated  to  First 
Manistique  Corpon  ition  pursuant  to  § 
225.25(b){23);  and  p  jrforming  appraisals 
of  real  estate  pursumt  to  §  225.25(b){13) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  ccpiducted  in  the  State 
of  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  30. 19^1. 
lennifer  J.  JohntoB. 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-a350  Fil^d  9-5-91:  8:45  am] 
BlUJNa  CODE  UIO-OI-F 


Heartland  Financial  USA,  Inc.,  et  aL; 
Formattons  of;  Acauisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  li:  ited  in  this  notice 
have  applied  for  th<  Board's  approval 
under  section  3  of  t  le  Bank  Holding 
Company  Act  (12  U  S.C.  1842)  and  § 
225.14  of  the  Board'  i  Regulation  Y  (12 
CFR  225.14)  to  beco  ne  a  bank  holding 
company  or  to  acqu  re  a  bank  or  bank 
holding  company.  1  ie  factors  that  are 
considered  in  actinj  on  the  applications 
are  set  forth  in  sect  on  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  s  available  for 
immediate  Lnspectic  n  at  the  Federal 
Reserve  Bank  indie;  ited.  Once  the 
application  has  bee  i  accepted  for 
processing,  it  will  a  so  be  available  for 
inspection  at  the  of  ices  of  the  Board  of 
Governors.  Interesti  (d  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  he  offices  of  the 
Eloard  of  Governors  Any  comment  on 
an  application  that  equests  a  hearing 
must  include  a  statj  ment  of  why  a 
written  presentatioi  would  not  suffice  in 
lieu  of  a  hearing,  idi  ntifying  specifically 
any  questions  of  fa(  t  that  are  in  dispute 
and  summarizing  th ;  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  th  2se  applications 
must  be  received  nc  t  later  than 
September  27. 1991. 

A.  Federal  Reser\  e  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Stree  ,  Chicago,  Illinois 
60690: 

1.  Heartland Fina  icial  USA,  Inc.. 
Dubuque.  Iowa;  to  a  cquire  100  percent  of 


the  voting  shares  of  Galena  Bancorp, 
Inc..  Galena,  Illinois,  and  thereby 
indirecdy  acquire  Galena  State  Bank 
and  Trust  Company,  Galena.  Illinois. 

2.  Nichols  Bancorp,  Inc.,  Nichols, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  State  Bank  of 
Nichols,  Nichols,  Wisconsin. 

B.  Federal  Resale  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Senath  Bancshares,  Inc.,  Senath, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Senath  State  Bank, 
Senath,  Missouri. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  TribWe,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Farmersville  Bancshares,  Inc., 
Farmersville,  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Bank,  McKinney,  Texas,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  30, 1991. 
Jeimifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-21351  Filed  9-5-91;  8:45  am] 

BILUNQ  CODE  &21»41-F 


Frances  Gourley  Lott  Trust,  et  ai.; 
Ctiange  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  27, 1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Frances  Gourley  Lott  Trust,  Fort 
Worth,  Texas,  to  acquire  7  percent; 
Mary  Theresa  Lott  Trust,  Fort  Worth. 
Texas,  to  acquire  33  percent;  Gayle 
Gourley  Trust,  Fort  Worth,  Texas,  to 
acquire  34  percent;  and  W.J.  Gourley  III 
Trust,  Fort  Worth,  Texas,  to  acquire  26 


percent  of  the  voting  shares  of  Security 
Bank  of  Arlington,  Arlington,  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Harry  T.  Goss,  Phoenix.  Arizona;  to 
retain  23.36  percent  of  the  voting  shares 
of  Republic  National  Bancorp,  Phoenix, 
Arizona,  and  thereby  indirectly  acquire 
Republic  National  Bank  of  Arizona, 
Phoenix,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  30, 1991. 
JenniFer  J.  JohnMn, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-21352  Filed  9-5-81;  8:45  am] 

BILLING  CODE  SStO-OI-P 


The  Sumitomo  Bank,  Ltd.;  Acquisition 
of  Company  Engaged  in  Nonfoanking 
Activities;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  91- 
20600)  published  at  page  42626  of  the 
issue  for  Wednesday,  August  28, 1991. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  The 
Sumitomo  Bank,  Ltd.  is  amended  to  read 
as  follows: 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

7.  The  Sumitomo  Bank,  Ltd.,  Osaka, 
Japan;  to  expand  swap  activities  of 
Sumitomo  Bank  Capital  Markets,  Inc., 
New  York,  New  York,  by  establishing  a 
Hong  Kong  branch  office  of  its  wholly- 
owned  subsidiary,  SBCM  (U.K.),  Ltd., 
London,  England.  Applicant  will  engage 
in  the  following  activity: 

1.  Intermediating  in  the  internal  swap 
markets  by  acting  as  originator  and 
principal  in  interest  rate  swap  and 
currency  swap  transactions; 

2.  Acting  as  originator  and  principal 
with  respect  to  certain  risk-management 
products  such  as  caps,  floors  and 
collars,  as  well  as  options  on  swaps, 
caps,  floors  and  collars  ("swap 
derivative  products"); 

3.  Acting  as  a  broker  or  agent  with 
respect  to  the  foregoing  transactions  and 
instruments;  and 

4.  Acting  as  an  adviser  to  institutional 
customers  regarding  financial  strategies 
involving  interest  rate  and  currency 
swaps  and  swap  derivative  products. 
75  Federal  Reserve  Bulletin  582  (1989). 

Comments  on  this  application  must  be 
received  by  September  16, 1991 
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Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1991. 
Jennifer ).  lohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-21353  Filed  9-5^91;  8:45  am) 

MLUNO  CODE  e21<M>1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  October 
1991. 

The  initial  review  groups  will  be 
performing  review  of  applications  for 
Federal  assistance:  therefore,  portions  of 
these  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c](6]  and 
5  U.S.C.  app.  2  10(d). 

The  Advisory  Panel  on  Alzheimer's 
Disease  will  be  discussing  drafts  for  the 
Panel's  third  annual  report  and  a 
supplemental  report  on  ethnic  and 
cultural  issues  in  Alzheimer's  disease, 
plans  for  the  Panel's  fourth  annual 
report,  and  other  business  before  the 
Advisory  Panel. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Joanna  L.  Kieffer, 
NIMH  Committee  Management  Officer, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville.  MD  20857  (Telephone:  301- 
443-4333). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 


Committee  Name:  Behavioral 
Neurobiology  Subcommittee, 
Neurosciences  Research  Review 
Committee. 

Meeting  Date:  October  9-11, 1991. 

Place:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Open:  October  9,  8:30 — 9:30  a.m. 

Closed:  Otherwise. 

Contact:  Bill  Radcliffe,  room  9C-18, 
Parklawn  Building,  Telephone  (301)  443- 
3857. 
***** 

Committee  Name:  Aging 
Subcommittee,  Life  Course  and 
Prevention  Research  Review  Committee. 

Meeting  Date:  October  10-11, 1991. 


Place:  Residence  Inn,  7335  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Open:  October  10, 9-10  a.m. 

closed:  Otherwise. 

Contact-  Phyllis  Zusman,  room  9C-18, 
Parklawn  Building,  Telephone  (301)  443- 
3857. 


Committee  Name:  Psychobiology  and 
Behavior  Research  Review  Committee. 

Meeting  Date:  October  10-11, 1991. 

Place:  "The  Inn  at  Foggy  Bottom,  824 
New  Hampshire  Avenue,  NW.. 
Washington,  DC  20037. 

Open:  October  10,  9-a.m. 

Closed:  Otherwise. 

Contact:  Debra  D.  Woods,  room  9C- 
18,  Parklawn  Building,  Telephone  (301) 

443-3936. 

***** 

Committee  Name:  Cognition,  Emotion, 
and  Personality  Research  Review 
Committee. 

Meeting  Date:  October  10-12. 1991. 

Place:  Quality  Hotel.  1315  16th  Street. 
NW..  Washington.  DC  20036. 

Open:  October  10. 9-10  a.m. 

Closed:  Otherwise. 

Contact:  Linda  Keperling,  room  9C-18. 
Parklawn  Building.  Telephone  (301)  443- 
3936. 


Committee  Name: 
Psychopharmacological.  Biological,  and 
Physical  Treatments  Subcommittee, 
Treatment  Development  and 
Assessment  Research  Review 
Committee. 

Meeting  Date:  October  15-16, 1991. 

Place:  Embassy  Suites  Hotel.  4300 
Military  Road.  NW.,  Washington,  DC 
20015. 

Open:  October  15,  9-10  a.m. 

Closed:  Otherwise. 

Contact:  Helen  Craig,  room  9C-14, 
Parklawn  Building,  Telephone  (301)  443- 
1367. 
***** 

Committee  Name:  Criminal  and 
Violent  Behavior  Research  Review 
Committee. 

Meeting  Date:  October  16-18, 1991. 

Place:  Quality  Hotel,  1315  16th  Street. 
NW.,  Washington,  DC  20036. 

Open:  October  16,  9-10  a.m. 

Closed:  Otherwise. 

Contact-  Gwen  Artis.  room  9C-18. 
Parklawn  Building.  Telephone  (301)  443- 
3944. 


Committee  Name:  Clinical  Biology 
Subcommittee.  Psychopathology  and 
Clinical  Biology  Research  Review 
Committee. 

Meeting  Date:  October  16-18. 1991. 

Place:  The  Hampshire  Hotel.  1310 
New  Hampshire  Avenue,  NW., 
Washington,  DC  20036. 


Open:  October  16.  9-10  a.m. 
Closed:  Otherwise. 

Contact:  Maureen  Eister,  room  9C-08, 
Parklawn  Building,  Telephone  (301)  443- 
1340. 


Committee  Name:  Extramural  Science 
Advisory  Board,  NIHM. 

Meeting  Date:  October  17-18, 1991. 

Place:  Conference  Room  4.  Building 
31,  National  Institutes  of  Health,  9000 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

Open:  October  17  and  18.  8:30  a.m.-5 
p.m. 

Contact:  Anthony  Pollitt,  room  17C- 
26,  Parklawn  Building,  Telephone  (301) 
443-3175. 


Committee  Name:  Cellular 
Neurobiology  and  Psychopharmacoiogy 
Research  Subcommittee.  Neurosciences 
Research  Review  Committee. 

Meeting  Date:  October  17-18. 1991. 

Place:  Georgetown  Marbury  Hotel. 
3000  M  Street.  NW..  Washington.  DC 
20007. 

Open:  October  17,  8-9  a.m. 

Closed:  Otherwise. 

Contact:  Camille  Sookram,  room  9C- 
18,  Parklawn  Building.  Telephone  (301) 
443-3936. 

•  *  *  •  • 

■ 

Committee  Name:  Small  Business 
Research  Review  Committee. 

Meeting  Date:  October  21-22, 1991. 

Place:  Washington  Marriott  Hotel, 
1221  22nd  Street,  NW..  Washington,  DC 
20037. 

Open:  October  21,  9-10:30  a.m. 

Closed:  Otherwise. 

Contact-  Gloria  Levin,  room  9C-14. 
Parklawn  Building,  Telephone  (301)  443- 
1367. 


Committee  Name:  Psychopathology 
Subcommittee,  Psychopathology  and 
Clinical  Biology  Research  Review 
Committee. 

Meeting  Date:  October  23-25, 1991. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  October  23. 1:30-2:30  p.m. 

Closed:  Otherwise. 

Contact:  Tammye  Cross,  room  9C-08. 
Parklawn  Building,  Telephone  (301)  443- 
1340. 


Committee  Name:  Advisory  Panel  on 
Alzheimer's  Disease. 

Meeting  Date:  October  24-25, 1991. 

Place:  William  Penn  Ron-n.  Wyndham 
Bristol  Hotel,  2430  Pennsylvania 
Avenue.  NW..  Washington.  DC  20037. 

Open:  October  24.  9  a.m.-5:30  p.m. 
October  25.  9  a.m.-3  p.m. 
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Contact-  George  Kiederrfie,  room  7- 
103  Parklawn  Building.  Telephone  (301] 
443-1185. 


Committee  Namt 
and  Prevention 
Course  and  Preven 
Committee. 

Meeting  Date:  0(  itober 

Place:  Chevy  Ciu  se 
Wisconsin  Avenue 
20815. 

Open:  October  2^ 

Closed:  Otherwi 

Contact:  Shirley 
Parklawn  Building, 
3857. 


Child  and  Family 
Subcommittee,  Life 

ion  Research  Review 


24-26. 1991. 
Holiday  Inn,  5520 
Chevy  Chase,  MD 

,  9-10  a.m. 

5. 

^altz,  room  9C-18. 
Telephone  (301)  443- 


Committee  Namt : 
Behavioral  Science^ 
Committee. 

Meeting  Date:  October 

Place:  The  River 
NW.,  Washington, 

Open:  October  2< 

Closed:  Otherwi 

Contact:  Bemice 
Parklawn  Building, 
3936. 


24-26, 1991. 
nn.  924  25th  Street. 
)C  20037. 
9-9:30  a.m. 
^. 

Cherry,  room  90-18, 
Telephone  (301)  443- 


Committee  Name :  Psychosocial  and 
Biobehavioral  Trea  :ments 
Subcommittee,  Trei  itment 
and  Assessment  Research 
Committee. 

Meeting  Date:  0(  tober 

Place:  The  Wash  ngt 
1400  M  Street.  NW 
20036. 

Open:  October  21  9-10:00  a.m. 

Closed:  Otherwise 

Contact:  Dr.  Eme 
02,  Parklawn  Building 
443-4868. 


Committee  Namt : 
Research 
and  Services 
Committee. 

Meeting  Date:  October 

Place:  Embassy 
Military  Road.  NW 
20015 

Open:  October  21 

Cheed:  Otherwi^ 

Contact  Gloria 
05,  Parklawn  Build^g 
443-0948. 


Dated:  August  30,  lf91 
Peggy  W.  CockriU. 

Committee  Management 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  91-21406  Filid 

MLUNQ  COM  41«».i»4l 


Mental  Health 
Research  Review 


Development 
Review 

28-29, 1991. 
on  Vista  Hotel, 
Washington,  DC 


ine  Otey,  room  9C- 
,  TelejJione  (301) 


;  Epidemiology 
Subcomn  ittee.  Epidemiologic 
\  Research  Review 

28-30, 1991. 
$uites  Hotel,  4300 
,  Washington,  DC 

9-10  a.m. 

^ockelson,  room  9C- 
,  Telephone  (301) 


Officer.  Alcohol. 
Health 

9-5^01:  8:45  amj 


National  Instttutaa  of  Health 

Establishment:  Comparative  Medicine 
Review  Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  [Pub. 
L.  92-463,  Stat.  770-776]  and  section 
402(b)(6),  of  the  Public  Health  Service 
Act,  as  amended  [42  U.S.  Code 
282(b)(6)l.  the  Director,  National 
Institutes  of  Health  (HIH),  announces 
the  establishment  of  the  Comparative 
Medicine  review  Committee. 

The  Comparative  Medicine  Review 
Committee  shall  advise  the  Director, 
NIH.  and  the  Director.  NCRR. 
concerning  applications  for  grants-in-aid 
and  cooperative  agreements  relating  to 
colonies  of  special  research  animals; 
development  and  definition  of  animal 
models,  development  and  improvement 
of  institutional  animal  resources 
programs;  comparative  medicine 
research  care;  research  projects  to 
improve  animal  resources  and  regional 
primate  research  centers;  and  contract 
proposals  related  to  the  Comparative 
Medicine  programs.  Advises  on  the 
development  of  scientific  programs, 
facilities,  and  resources  for  laboratory 
animal  medicine  and  research,  on 
program  development  of  the  primate 
research  centers,  and  on  pertinent 
administrative  policies. 

Duration  of  this  committee  is 
continuing  unless  formally  determined 
by  the  Director,  NIH,  that  termination 
would  be  in  the  best  public  interest. 

Dated:  August  28, 1991. 
Bemacfine  Healy, 

Director,  National  Institutes  of  Health. 
[FR  Doc.  91-21331  Filed  9-&-91;  8:45  am] 

BILUNfl  CODE  414(M)1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Sickle  Cell 
Disease  Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  October  4, 1991.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Building  31,  Conference  Room  8,  C- 
Wing,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  adjournment  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  will  be  limitt^d 
to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Iitfonnation 
Branch.  National  Heart,  Lung,  and  Blood 


Institute,  Building  31,  room  4A21, 
Bethesda.  Maryland  20892,  (301)  436- 
4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members  upon  request.  Dr.  Clarice  D. 
Reid.  Chief,  Sickle  Cell  Disease  Branch, 
Division  of  Blood  Diseases  and 
Resources,  NHLBI,  Federal  Building, 
room  508,  Bethesda,  Maryland  20892, 
(301)  496-6931,  will  furnish  substantive, 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.839,  Blood  Diseases  and 
Resourcei  Research.  National  Institutes  of 
Health.) 

Dated:  August  28, 1991. 
Jeanne  N.  Ketley, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-21332  Filed  9-5-91;  8:45  am] 

BILLINQ  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Pulmonary 
Diseases  Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart  Lung,  and 
Blood  Institute,  October  21-22, 1991,  at 
Prospect  Associates,  1801  Rockville 
Pike,  suite  500,  Rockville.  Maryland 
20852. 

The  entire  meeting  will  be  open  to  the 
public  from  1  p.m.  to  5  p.m.  on  Monday. 
October  21  and  on  October  22  from  8:30 
a.m.  to  adjournment.  The  Committee 
will  discuss  the  current  status  of  the 
Division  of  Lung  Diseases'  programs  and 
Committee  plans  for  fiscal  years  1992- 
1993.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart  Lung,  and  Blood 
Institute.  Building  31.  room  4A-21. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  Committee,  Westwood 
Building,  room  6A16,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
(301)  496-7208,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.838,  Long  Diseases  Research. 
National  Institutes  of  Health.) 

Dated:  August  28, 1991. 
leamie  N.  Ketley. 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-21333  Filed  9-^&-01:  fc4S  am] 

BILLNM  COOE  41M-M-« 
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National  Heart,  Lung,  and  Blood 
institute;  Meeting  of  tt>e  Cardiology 
Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cardiology  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  October  21-22. 1991,  Building 
31C  Conference  Room  8,  National 
Institutes  of  Health.  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  on  October  21  from  11  a.m.  to  5 
pjn.  and  on  October  22  from  9  a.m.  to 
adjournment.  Attendance  by  the  pubUc 
will  be  limited  to  space  available. 
Topics  for  discussion  will  include  a 
review  of  the  research  programs 
relevant  to  the  Cardiology  area  and 
consideration  of  future  needs  and 
opportunities. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute,  room 
4A21.  Building  31.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892,  (301) 
496-4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members. 

Michael  J.  Horan,  M.D.,  Associate 
Director  for  Cardiology,  Division  of 
Heart  and  Vascular  Diseases;  National 
Heart,  Lung,  and  Blood  Institute;  room 
320,  Federal  Building.  Bethesda. 
Maryland  20892.  (301)  496-4521.  will 
furnish  substantive  program  information 
upon  request 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837,  Heart  and  Vascular 
Diseases  Research,  National  institutes  of 
Health) 

Dated:  August  28. 1991. 
Jeaone  N.  Kntley. 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  91-21334  Filed  fr-5-ei;  8:45  am] 

nUMQ  CODE  4140-«1-M 


National  Heart,  Lung,  and  Blood 
Institute:  Meeting  of  the  CNnlcai 
Applications  and  Prevention  Advisory 
Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee.  National  Heart 
wjng.  and  Blood  Institute.  National 
Institutes  of  Health,  on  October  21-22, 
1991.  The  meeting  will  be  held  on 
October  21  in  Wilson  Hall.  Building  1, 
and  on  October  22  in  Conference  Room 
4.  Building  31.  both  at  the  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
pubUc  from  9  a.m.  to  recess  on  October 
21  and  8:30  a.m.  to  adjournment  on 


October  22  to  discuss  new  initiatives, 
program  policies,  and  issues. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  PubHc  Information  Branch,  National 
Heart.  Lung,  and  Blood  Institute, 
Building  31,  room  4A21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-4238,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  Lawrence  Friedman,  Acting 
Director,  Division  of  Epidemiology  and 
Clinical  Applications,  Federal  Building, 
room  212,  Bethesda,  Maryland  20892. 
(301)  496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  August  26. 1991. 
Jeanne  N.  Ketley, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-21335  Filed  9-5-91:  8:45  am] 

BILUNa  CODE  4140-01-M 


National  Heart,  Lung  and  Blood 
Institute;  Meeting  of  ttie 
Arteriosclerosis,  Hypertension  and 
Lipid  Metat>olism  Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism  Advisory  Committee. 
National  Heart.  Lung  and  Blood 
Institute,  October  21-22, 1991,  Building 
31,  Conference  Room  9.  C-Wing, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  approximately  11  a.m.  to 
recess  on  October  21.  and  9  a.m.  to 
adjournment  on  October  22.  to  evaluate 
program  support  in  arteriosclerosis, 
hypertension  and  lipid  metabolism. 
Attendance  by  the  public  will  be  limited 
on  a  space  available  basis. 

Ms.  Terry  Bellicha,  Chief. 
Communications  and  Public  Information 
Branch.  National  Heart.  Lung  and  Blood 
Institute.  Building  31.  room  4A21. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-4235.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  Basil  M.  Rifkind.  Deputy  Associate 
Director,  Arteriosclerosis,  Hypertension 
and  Lipid  Metabolism  Program,  NHLBI, 
room  4A14,  Fedecal  Building,  National 
Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  496-1681,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Asiiatance 
Program  No.  93.837,  Heart  and  Vascular 


Diseases  Researdi,  National  Institutes  of 
Health] 

Dated:  August  28. 1991. 
)eann«  N.  iCetley, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-21336  Filed  9-5-91:  6:45  am] 

BILUNQ  COOC  414e-01-M 


National  Heart,  Lung,  and  Blood 
institute;  Meeting  of  Blood  Diseases 
and  Resources  Advisory  Committee 

Piu-suant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Blood  Diseases  and  Resources  Advisory 
Committee.  National  Heart  Lung,  and 
Blood  Institute,  October  21-22, 1991. 
Holiday  Inn  Bethesda.  Montgomery 
Room.  8120  Wisconsin  Avenue. 
Bethesda.  Maryland  20614. 

The  entire  meeting  will  be  open  to  the 
public  on  October  21.  from  12  noon  to  5 
p.m.  and  on  October  22.  from  9  a.m.  to 
adjournment,  to  discuss  &e  status  of  the 
Blood  Diseases  and  Resources  program 
needs  and  opportunities.  Attendance  by 
the  public  will  be  Umited  to  space 
available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
Naticmal  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute,  Federal  Building,  room 
5A08,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892,  (301)  496- 
1817.  will  furnish  substantive  program 
information. 

Dated:  August  28. 1991. 
leaiiM  N.  Ketley. 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-21337  Filed  9-5-91:  9:45  am] 

BIUJNO  CODE  4140-01-«l 


Public  Health  Service 

Agency  Forms  SutMnitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  O^ice  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  Ust 
was  last  published  on  August  9, 1991. 
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fcr 


rg' 


(Call  PHS 
on  202-245-2100 

1.  Health  Profes  I 
(HPSL)  and  Nursi 
Due  Diligence 
Reporting  Requi 
This  information  i 
document  that 
the  Health  Profess 
(HPSL)  and  Nursi 
programs  have  ex 
and  collection 
that  Federal  monies 
recycle  for  future 
awards.  Respondeat 
households,  non 


Repoijts  Clearance  Officer 
copies  of  request.) 
ions  Student  Loan 
Student  Loan  (NSL) 
Recbrdkeeping  and 
repients— 0915-0094 — 
necessary  to 
ols  participating  in 
ons  Student  Loan 
Student  Loan  (NSL) 
^rcised  sound  billing 
ures  and  to  ensure 
are  available  to 
$PSL  and  NSL 
s:  Individuals  or 
institutions. 


schs 


rg: 


.  proi  ;ed 


p  ofit 


Recordkeep- 
ing  

Reporting 


NumI  er 

of 

respoid- 

ent 


1,110 
1,110 


Estimated  total  annw  I  burden — 40. 11 7  houTs. 


t  jdi 
Ir  s 


2.  Case  Control 
Embalmers/Funer  i 
0344 — Mortality  s 
National  Cancer 
directors/embalm^rs 
excess  risk  for  leu 
cancer.  This  case 
designed  to  determine 
cancer  is  associate  d 
etiologic  factors  in 
environment  by  i 
and  co-workers  ablout 
history  and  other 
related  factors. 
18-month  extensioh 
current  approval  i 
completion  of  data 
Respondents:  Indi 
small  businesses. 


Ths 


Next-of-kin 
and  co- 
worker 
question- 
naire  

Hospital 
abstraction. 


Numl)er 

of 
respolid' 

entii 


Estimated  annual  txjr  ten — 1 ,092 


3.  IHS  Medical 
Privileges 
are  used  to  grant 
(IHS)  medical  staf 
medical  staff  privi 
staff  applicants 
qualiHcations,  coi 
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Number 

of 

responses 

per 

respond- 
ent 


Average 
tMjrden 

per 

response 

(hours) 


1 
131.25 


0.87 
.27 


>tudy  of  Cancer  in 
1  Directors— 0925- 
ies  carried  by  the 
titute  among  funeral 
have  shown 
lemia  and  brain 
(  ontrol  study  is 

if  the  excess  for 
with  specific 
the  work 
in  erview  of  next-of-kin 
occupational 
{jossible  disease 
submission  is  for  an 
,  no  change,  of  the 
order  to  permit 
collection, 
iduals,  businesses. 


2,577 
ISO 


Number 
of 
re- 
sponses 

per 
respond- 
ent 


Numtser 
of  hours 

per 
respofwe 


0.35 
.5 


qtaff  Credentials  and 
forms 
ian  Health  Service 
membership  and  IHS 
eges  to  IHS  medical 
on  their 
ripetency  and 


File— 0917-0009— These : 
ijidi 


ba  sed 


performance.  Providers  include: 
physicians,  dentists,  psychologists, 
optometrists,  podiatrists,  audiologists 
and  in  some  States,  certified  nurse  mid- 
wives.  Respondents;  Individuals,  State 
or  local  governments,  businesses. 
Federal  agencies,  non-profit  institutions, 
and  small  businesses  or  organizations. 


Number 

of 
respond- 
ents 

Number 
of 

re- 
sponses 

per 
respond- 

errt 

Average 
burden 

response 
(hours) 

Applicants 

477 

1,431 

644 

1 
1 
1 

1.37 

References 

Reappointment... 

1.00 
0.25 

Estimated  annual  burden— 2,246  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington.  DC  20503. 

Dated:  August  26, 1991. 
Sandra  K.  Mahkorn. 

Deputy  Assistant  Secretary  for  Health  Policy. 
[PR  Doc.  91-20985  Filed  9-5-91;  8:45  am) 

BILUNQ  CODE  4160-17-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-1917;  FR-2934-N-42] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg.  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 


free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  LJ.S.C. 
11411],  as  amended,  HUD  is  publishing 
this  notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans' Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD;  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS.  room  17A-10,  5600 
Fishers  Lane,  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
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law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days' from  the  date  of  this  notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  lames  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code],  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address], 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses;  U.S.  Air  Force:  Bob  Menke, 
USAF,  Boiling  AFB,  SAF-MIIR, 
Washington,  DC  20332-5000;  (202]  767- 
6235;  Corps  of  Engineers:  Bob 
Swieconek,  Army  Corps  of  Engineers, 
Civilian  Facilities,  rm.  5138,  20 
Massachusetts  Avenue  NW., 
Washington,  DC  20314-1000;  (202]  272- 
1750;  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW.,  Washington,  DC 
20405;  (202]  501-0067;  Dept.  of  Interior 
Lola  D.  Knight,  Property  Management 
Specialist,  Dept.  of  Interior,  1849  C 
Street  NW.,  Mailstop  5512-MIB, 
Washington,  DC  20240;  (202)  208-4080. 
(These  are  not  toll-free  numbers.] 

Dated:  August  30, 1991. 

Paul  Roitman  Bardack. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 

FOR  09/06/91 

Suitable/Available  Properties 

Buildings  (by  State) 

Nebraska 

Concession  Stand 
Former  Niobrara  State  Park  Bldg. 
Lewis  and  Clark  Lake,  NE,  Co:  Knox  NE 
68760- 


Location:  North  side  of  Hwy  12.  one  mile 
west  of  the  Village  of  Niobrara 

landholding  Agency:  COE 

Property  Number  319120004 

Status:  Unutilized 

Comment:  756  sq.  ft.,  1  story  wood  frame,  off- 
site  removal  only,  needs  rahab,  possible 
water  damage 

Barracks  Bldg. 

Former  Niobrara  State  Park  Bldg. 

Lewis  and  Clark  Lake,  NE,  Co:  Knox  NE 
68760- 

Localion:  North  side  of  Hwy.  12,  one  mile 
west  of  the  Village  of  Niobrara 

Landholding  Agency:  COE 

Property  Number:  319120005 

Status:  Unutilized 

Comment:  1,080  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  possible  water  damage,  off- 
site  removal  only 

Dining  Hall 

Former  Niobrara  State  Park  Bldg. 

Lewis  and  Clark  Lake,  NE.  Co:  Knox  NE 
68760- 

Landholding  Agency:  COE 

Property  Number:  319120006 

Status:  Unutilized 

Comment:  1,700  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  possible  water  damage,  off- 
site  removal  only 

Ohio 

Barker  Historic  House 
Willow  Island  Locks  and  Dam 
Newport,  Co:  Washington  OH  45768-9801 
Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number:  319120018 
Status:  Unutilized 
Comment:  1,600  sq.  ft.  bldg.  with  Vi  acre  of 

land,  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities. 

secured  area  with  alternate  access. 

Land  (by  Slate) 

Virginia 

St.  Helena  Annex  (former  portion) 

Treadwell  and  South  Main  Streets 

Norfolk,  Co:  Norfolk  VA  23523- 

Landhoiding  Agency:  GSA 

Property  Number:  549120005 

Status:  Excess 

Comment:  4  3S  acres,  most  recont  use — paved 

parking  lot  GSA  Number:  4-GR(2)- 

VA525AA. 

Suitable/Unavailable  Properties 

Buildings  (by  State/ 

Pennsylvania 

Bldg. — Cowanesque  Lake 

Tioga,  Co:  Tioga  PA  16946- 

Location:  Located  on  north  side  of  Bliss  Road 

across  from  Cowansesque  Dam  Office 
Landholding  /Vgency:  COE 
Property  Number:  319120003 
Status:  Excess  Comment:  2,640  »q.  ft,  1  story 


wood  frame,  most  recent  use — storage,  off- 
site  removal  only 

Land  (by  State) 

Indiana 

Portion  Cannclton  Locks  &  Dam 

3  miles  east  of  Cannelton.  Indiana  on  Indiana 

State  Highway  66 
Cannclton,  Co:  Perry  IN  47520- 
Landholding  Agency:  GSA 
Property  Number:  549,30006 
Status:  Excess 
Comment:  128.39  acres,  very  steep,  irregularly 

shaped  parcel,  200  sq.  ft.  restroom  facility 

on  site. 
GSA  Number:  2-D-IN-569-B 

Unsuitable  PropertiM 

Buildings  (by  State) 

Alabama 

Bldg.  932 

932  3rd  St.  &  Ave.  D.  West 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189130335 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8 

8  Maxwell  Blvd.,  East  Montgomery,  Co: 

Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189130336 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  712 

Avenue  "E" 

Gunter  Air  Force  Base 

Montgomery,  Co:  Montgomery  AL  36114-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189130349 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1004 

Reserves  Forces  Training  Facility 

Maxwell  Air  Force  Base 

Montgomery,  Co:  Montgomery  AL  36112- 

Location:  1004  Maxwell  Blvd.  ft  Kelly  Street 

Landholding  Agency:  Air  Force 

Property  Number:  18913069 

Status:  Unutilized 

Reason:  Secured  Area  Within  airport  runway 

clear  zone 
12  maintenance  and  storage  buildings 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  3G112- 
Landholding  Agency:  Air  Force 
Properly  Numbers:  189130370-189130381 
Status:  Unutilized 
Reason:  Secured  Area 

California 

11  buildings 

Vandenberg  Air  Force  Base 

Vandenberg  AFB,  Co:  Santa  Barbara  C.\ 

93437- 
Localion:  Hwy  1,  Hwy  246,  Coast  Road.  PT 

Sal  Rd..  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Numbers:  189130350-189130360 
Status:  Unutilized 
Reason:  Secured  Area  Within  2.000  ft.  of 

flammable  or  explosive  material 
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ce  Base 
Santa  Barbara  CA 


H  vy  246,  Coast  Road,  PT 
it(j  CYN 

Air  Force 
169130361 


:  Aiea 


Within  2,000  ft.  of 
osive  material  Within 
!ar  zone 


Co: 


Base 
:  Santa  Barbara  CA 


BIdg.  5015 
Vandenberg  Air  Fo 
Vandenberg  AFB. 

93437- 
Location:  Hwy  1 

Sal  Rd..  Migueli 
Landholding  Agenc  / 
Property  Number: 
Status:  Excess 
Reason:  Secured 

flammable  or  ex] 

airport  runway  c 
Bldg.  8006 

Vandenberg  Air  Fofce 
Vandenberg  AFB 

93437- 
Location:  Hwy  1. 

Sal  Rd..  Miguelitc 
Landholding  Agenc; ' 
Property  Number 
Status:  Excess 
Reason:  Secured  Arpa 

Florida 

BIdg.  902 

Tyndall  Air  Force 
Panama  City.  Co: 
Landholding  Agenc^: 
Property  Number 
Status:  Underutilized 
Reason:  Secured  Arf  a 
6  buildings 

Patrick  Air  Force  BJse 
Cocoa  Beach,  Co:  Brevard  FL  32925- 
Location:  A  Street 
Landholding  Agcnci : 
Property  Numbers: 
Status:  Excess 

Reason:  Secured  Ar^a  Within  airport  runway 
clear  zone 

Illinois 

11  buildings 
Scott  Air  Force  Basi 
Scott  AFB,  Co:  St.  C 
Landholding  Agenc] 
Property  Numbers 
Status:  Unutilized 
Reason:  Secured  Ar^a 

Indiana 

Bldg.  707 
Parallel  to  NE-SW 


Hf  y  246,  Coast  Road.  PT 
CYN 
Air  Force 
lt9130362 


Bise 
;  B^y  FL  32403-5000 
Air  Force 
1 $91 30348 


Air  Force 
1 89130363-189130368 


air  IL  62225-5001 
:  Air  Force 
1 B9130337-189130347 


r  mway  &  alternate 


runway 
Grissom  AFB,  Co 
Landholding  Agenc] : 
Property  Number 
Status:  Unutilized 
Reason:  Within  ai 

Secured  Area 

New  Mexico 

Bldg.  831 
833  CSC/DEER 
Holloman  AFB.  Co 
Landholding  Agency : 
Property  Number  1^9130333 
Status:  Unutilized 
Reason:  Secured  Ar^a 

South  Dakota 

157  buitdings 
Renel  Heights 
Ellsworth  Air  Force 
Ellsworth  AFB.  Co 
Landholding  Agency: 
Property  Numbers 
189130157. 189130i82 


:  Nf  ami  IN  46971- 

Air  Force 
ld91 30334 

rp  )rf  runway  clear  zont 


Dtero  NM  88330- 
Air  Force 


I'er 


3ase 
nnington  SD  5770o- 
Air  Force 
109130001,  189130003- 


Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

175  buildings — Skyway 

Ellsworth  AFB,  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189130158-189130331, 

189130383 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration 
Bldg.  8904 

Maintenance  Work  Center  Unit 
204  Harrison  Terrace 
Ellsworth  AFB,  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189130332 
Status:  Unutilized 
Reason:  Other 
Comment:  Extensive  deterioration 

Washington 

Bldg.  L-103. 1^234 

Mount  Rainier  National  Park 

Longmire  Maintenance  Complex 

Longmire,  Co:  Pierce  WA  98397- 

Landholding  Agency:  Interior 

Property  Numbers:  619130007-619130008 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deterioration 

Suitable/To  Be  Excessed  Properties 

Suitable/To  Be  Excessed  Properties 

Land  (by  State) 

Texas 

Tract  F-516  O.C.  Fisher  Lake 
Parallel  with  Grape  Creek  Road 
San  Angelo,  Co:  Tom  Green  TX  76902-3085 
Landholding  Agency:  COE 
Property  Number:  319120002 
Status:  Unutilized 

Comment:  2.13  acres,  potential  limited 
utilities. 

(FR  Doc.  91-21215  Filed  9-5-91;  8:45  am] 

BILUNQ  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[  OR-0 1 3-6350- 1 3;  G 1 -342  ] 

Grazing  Advisory  Board  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  a  meeting  of  the 

Lakeview  District  Grazing  Advisory 

Board. 

summary:  The  meeting  is  scheduled  for 
October  22. 1991.  beginning  at  10:00  a.m. 
in  the  Lakeview  District  conference 
room.  located  at  1000  South  Ninth  Street. 
Lakeview.  Oregon.  The  purpose  of  the 
meeting  is  to  discuss  the  range,  wildlife, 
and  watershed  improvement  projects  for 
Fiscal  Years  1992  and  1993.  Vegetation 
management  initiatives  as  well  as 
scheduled  allotment  evaluations  and 


allotment  management  plans  will  be 
addressed.  The  public  is  welcome. 

date:  October  22. 1991. 10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

]udy  Nelson  or  Lisa  Swinney.  Lakeview 

District  Office.  P.O.  Box  151/1000  South 

Ninth  Street,  Lakeview.  OR  97630 

(Telephone  503-947-2177). 

Terry  H.  Sodorff. 

Assistant  District  Manager,  Lakeview  District 

Office. 

[FR  Doc.  91-21380  Filed  9-5-91;  8:45  am| 

BILUNQ  CODE  4310-33-M 


[MT-02<M)1-4320-02] 

Montana;  meeting 

AQENCY:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 
ACTION:  Notice  of  meeting. . 

SUMMARY:  In  accordance  with  Public 
Law  92-463.  a  meeting  of  the  Miles  City 
District  Advisory  Council  will  meet 
Tuesday.  September  24. 1991  at  8  a.m. 
The  meeting  will  be  held  in  the  District 
.Office  Conference  room  on  Garryowen 
Road.  The  Council  will  consider 
resolutions  to  be  presented.  Specific 
agenda  items  to  be  discussed  are  budget 
and  land  exchanges. 

The  new  Council  members  will  gather 
September  23, 1991  at  1  p.m.  in  the 
District  Conference  Room  for  an 
orientation. 

The  meeting  on  September  24  is  open 
to  the  public.  The  public  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  upon  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the 
Bureau  of  Land  Management  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  30  days 
following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

District  Manager,  Miles  City  District, 

Bureau  of  Land  Management,  P.O.  Box 

940.  Miles  City.  Montana  59301. 

Sandra  E.  Sacher, 

District  Manager. 

(FR  Doc.  91-21381  Filed  9-5-91;  8:45  am] 

BILUNO  CODE  4310-ON-M 


[CA-940-4212-1 1;  CALA  0164252] 

Order  Providing  for  Opening  of  Land; 
California 

AOENCY:  Bureau  of  Land  Management, 
Interior. 
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action:  Opening  order. 


summary:  On  March  12, 1963,  the 
Bureau  of  Land  Management  issued 
patent  1231224  to  the  County  of 
Riverside,  California,  pursuant  to  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926  (43  U.S.C.  869,  et  seq.). 
Title  to  the  patented  land  has  reverted 
to  the  United  States,  and  the  land  has 
regained  its  public  land  status.  This 
action  will  open  160  acres  to  the 
operation  of  the  public  land  laws  and  to 
mining.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  October  7. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  room  E-2845,  Federal  Office 
Building,  2800  Cottage  Way, 
Sacramento,  California  95825-1889,  916- 
978-4820. 

1.  On  July  1. 1991,  the  Bureau  of  Land 
Management  issued  a  decision  of 
divestiture  of  County  of  Riverside's  title 
and  revestiture  of  title  in  the  United 
States  because  of  noncompliance  with 
the  terms  and  conditions  of  the  patent. 
No  appeal  was  filed  and  the  decision 
became  final  as  to  the  following 
described  land: 

San  Beraardino  Meridian 

T.  2  S.,  R.  5  E.. 
Sec.  34.  SE>/4. 

The  area  described  contains  160  acres  in 
Riverside  County. 

2.  At  10  a.m.  on  October  7, 1991,  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject    ' 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  October  7. 1991,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

3.  At  10  a.m.  on  October  7, 1991,  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  Stales  mining 
laws.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 


Dated:  August  30. 1991. 
Nancy }.  Alex, 
Chief,  Lands  Section. 
(FR  Doc.  91-21382  Filed  9-5-91;  8:45  am] 

BILUNQ  COM  4I1(M0-M 


(MT-930-4214-11;  MTM  924,  MTM  27963, 
and  MTM  30912] 

Order  Providing  for  Opening  of 
Reserved  Public  Lands  and  National 
Forest  System  Lands;  Montana 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  notice  terminates  the 
temporary  segregative  effect  of  three 
proposed  withdrawals  on  980.251.65 
acres  of  reserved  public  lands  and 
National  Forest  System  lands  included 
in  Forest  Service  and  Fish  and  Wildlife 
Service  applications  for  withdrawal. 
effective  date:  October  20, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings,  Montana 
59107,  406-255-2935. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2310.2-l(e),  the  lands  described  in  the 
withdrawal  applications  listed  below 
will  be  relieved  of  their  temporary 
segregative  effect  at  9  a.m.  on  October 
20, 1991: 

1.  MTM  924— Canyon  Creek  and 
Trapper  Creek  Charcoal  Kilns 
(published  December  1, 1966,  31  FR 
15098). 

2.  MTM  27963— Cottonwood  Creek 
Research  Natural  Area  (published  April 
18. 1974,  39  FR  13902). 

3.  MTM  30912— Charles  M.  Russell 
National  Wildlife  Refuge  (published 
March  11, 1975,  40  FR  11365). 

4.  The  withdrawal  applications  will 
continue  to  be  processed  unless  they  are 
canceled  or  denied. 

Dated:  August  28. 1991. 
John  E.  Moorhouse. 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 
[FR  Doc.  91-21383  Filed  9-5-91:  8:45  am] 

WLLINQ  CODE  4310-ON-M 


[AZ-04(M>1-4410-OS] 

Availability  of  the  Final  Saff ord  District 
Resource  Management  Plan  and 
Environmental  Impact  Statement; 
Safford  District,  AZ 

August  27, 1991. 

agency:  Bureau  of  Land  Management, 

Interior. 


ACTION:  Notice  of  availability. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  has  prepared  a  Final 
Environmental  Impact  Statement  for  a 
proposed  Safford  District  Resource 
Management  Plan.  The  Resource 
Management  Plan  identifies  the  Bureau 
of  Land  Management's  proposed 
management  for  about  1.4  million  acres 
of  public  land  in  southeastern  Arizona. 
Four  alternatives  were  evaluated  for 
addressing  four  major  issues:  access. 
Areas  of  Critical  Environmental 
Concern,  off-highway  vehicle  use  and 
riparian  areas. 

The  Resource  Management  Plan/Draft 
Environmental  Impact  Statement  was 
released  January  5. 1990.  After  an 
extension  was  provided  to 
accommodate  comments  on  Areas  of 
Critical  Environmental  Concern,  the 
comment  period  concluded  June  5, 1990. 
During  the  comment  period,  open  houses 
were  held  in  Safford,  Bisbee,  Tucson 
and  Winkelman,  Arizona. 

Among  the  management  actions 
prescribed  in  the  Preferred  Alternative 
are  the  designations  of  thirteen  (13) 
Areas  of  Critical  Environmental 
Concern  encompassing  31.578  acres. 
These  areas  include:  (1)  Gila  Box — 2,411 
acres;  (2)  Turkey  Creek— 2,326  acres;  (3) 
Table  Mountain— 1,220  acres:  (4)  Desert 
Grasslands — 530  acres;  (5)  Swamp 
Springs/Hot  Springs— 10,838  acres;  (6) 
Bear  Springs  Badlands— 2,927  acres;  (7) 
Guadalupe  Canyon — 2,159  acres;  (8) 
Bowie  Mountain — 4,190  acres;  (9) 
Coronado  Mountain — 120  acres;  (10)  Dos 
Cabezas  Peaks — 25  acres;  (11)  Eagle 
Creek  Bat  Cave— 40  acres;  (12)  Wlllcox 
Playa— 2,475  acres;  and  (13)  111  Ranch— 
2.688  acres.  Major  resource  use 
limitations  vary  in  each  Area  of  Critical 
Environmental  Concern  but  include  off- 
highway  vehicle  limitations,  mineral 
restrictions,  woodcutting  restrictions, 
rights-of-way  limitations,  livestock 
removals  or  restrictions  and  prohibition 
of  vegetative  sales. 

ADDRESSES:  Bureau  of  Land 
Management,  Safford  District  Office,  425 
E.  4th  Street,  Safford,  Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Cindy  Alvarez,  Environmental 
Coordinator,  at  the  Safford  District 
Office,  425  E.  4th  Street,  Safford, 
Arizona  85546  or  by  telephone  (602)  428- 
4040. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  copies  of  the  Final  Resource 
Management  Plan/Environmental 
Impact  Statement  are  available  upon 
request  to  the  Safford  District  Manager, 
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Bureau  of  Land 
Street.  Safford. 
also  copies  for  revi 
Theodora  Bingham, 

Acting  State  Director. 
|FR  Doc.  91-21384  Filed 

BILLING  COOE  4310-32-M 


Management.  425  E.  4th 
Arizara  85546.  There  are 
at  that  address. 


[CA-940-4214-10;  CAC  A  520C1 


Cancellation  of 
California 


agency:  Bureau  of 
Interior. 
action:  Notice. 


Prop  osed  Withdrawal; 

L^nd  Management. 


spec  les 


!  aia 


SUMMARY:  The 
Sacramento  District 
has  withdrawn  their 
withdraw  15  acres  of 
protect  a  unique 
(a  phalangid  of  the 
EFFECTIVE  DATE:  Sep 
FOR  FURTHER 

Viola  Andrade,  BLM 
Office.  2800  Cottage 
Sacramento,  Califomja 
978-^820. 


Depaiment  of  Army, 
( lorps  of  Engineers, 
pplication  to 
public  land  to 

of  harvestmen 
chnid  class), 
ember  6, 1991. 


INFORM  »T)ON 


CONTACT: 

California  State 
'  Vay.  Room  E-2845. 
95825-1389.  916- 


SUPPLEMEfTTARY 

of  Proposed  Withdra 
Reservation  of  Lands 
the  Federal  Register, 
28. 1978.  A  Notice  of 
Segregation  and  Op 
published  in  the 
31400.  August  18. 198 1, 
is  canceled  in  its  en 
following  described 


and  NViNEy4SE'/4 
ins  15  acres  in 


Mount  Diablo  Meridian 

T.  3  N.,  R.  14  E., 

Sec.  35.  SEV4NEV4SEt4 
SEy4. 

The  area  described  contains 
Tuolumne  County. 

Dated:  A '.igust  Sa  199  '. 
Nancy ).  Alex, 
Chief,  Lands  Section. 
(FR  Doc.  91-21385  Filed|9-5-91:  8:45  am| 

WLLING  COOE  4310-4(MI 
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Proposed  Continuation 
Oregon 

agency:  Bureau  of  L4nd 

Interior. 

action:  Notice. 


Si  irvi 


SUMMARY:  The  U.S. 
Agriculture.  Forest 
that  a  portion  of  the 
an  administrative 
areas  continue  for  ar 
years  and  requests 
involved  remain  closfed 


sit  I 


9-5-91:  8:45  am) 
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nd  withdrawal  for 
and  recreation 
additional  20 
the  lands 
to  mining. 


tiat 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan.  BLM.  Oregon  State 
Office.  P.O.  Box  2965,  Portland.  Oregon 
97208,  503-280-7171. 

The  Forest  Service  proposes  that  the 
existing  land  withdrawal  made  by 
Public  Land  Order  No.  3379.  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751,  43  U.S.C.  1714.  The 
following  identified  lands  and  projects 
are  involved: 

Malheur  National  Forest 

Crow  Flat  Administrative  Site.  20  acres  in 
sec  13.  T.  20,  S.,  R.  31  E.,  W.M.,  Harney 
County,  approximately  18  miles  north  of 
Bums. 

Idlcwild  Campground,  20  acres  in  sec.  27. 
T.  20  S..  R.  31  E.,  W.M.,  Harney  County, 
approximately  16  miles  north  of  Bums. 

Rock  Springs  Campground.  10  acres  in  sec. 
23.  T.  18  S.,  R.  32  E..  W.M..  Grant  County, 
approximately  30  miles  north  of  Bums. 

The  purpose  of  the  withdrawal  is  to 
protect  the  administrative  sites  and 
campgrounds.  The  withdrawal  currently 
segregation  the  lands  from  operation  of 
the  mining  laws,  but  not  the  public  land 
laws  generally  and  the  mineral  leasing 
laws.  The  Forest  Service  requests  no 
changes  in  the  purpose  or  segregative 
effect  of  the  withdrawal. 

For  a  j>eriod  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  office  of  the  Bureau  of 
Land  Management  will  undertake  such 
investigations  as  are  nece3,sary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  of  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

Dated:  August  20, 1991. 
Robert  E.  MoUohan, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  91-21386  Filed  9-5-91:  8:45  am) 

MLUNO  COOC  43ia-33-M 


National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment  for 
Plugging  and  Abandonment  of  the 
Ingerton  "A"  No.  3  Gas  Well;  Phillips 
Petroleum  Co^  Lake  Meredith  National 
Recreation  Area,  Hutchinson  County, 
Texas 

Notice  is  hereby  given  in  accordance 
with  §  9.52(b)  of  title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  Phillips 
Petroleum  Company  a  Plan  of 
Operations  fot  Plugging  and 
Abandonment  of  the  Ingerton  "A"  No.  3 
Gas  Well  within  Lake  Meredith  National 
Recreation  Area,  Hutchinson  County, 
Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Office  of  the  Superintendent.  Lake 
Meredith  National  Recreation  Area,  419 
East  Broadway,  Fritch,  Texas;  and  the. 
Southwest  Regional  Office,  National 
Park  Service.  1220  South  St.  Francis 
Drive,  room  211,  Santa  Fe,  New  Mexico. 
Copies  are  available  from  the  Southwest 
Regional  Office,  Post  Office  Box  728, 
Santa  Fe,  New  Mexico  87504-072a  and 
will  be  sent  upon  request. 

Dated:  August  29. 1991. 
Richard  Marks, 

Acting  Regional  Director.  Southwest  Region. 
[FR  Doc.  91-21301  Filed  9-5-91;  8:45  am) 

BIUJNQ  COOE  43t0-70-« 


Meeting:  Committee  for  the 
Preservation  of  the  White  House 

In  compliance  with  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  of  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House.  The  meeting  will  be  held 
at  the  Old  Executive  Office  Building. 
Washington.  DC  at  2  p.m.,  Friday, 
September  20, 1991.  It  is  expected  that 
the  agenda  will  include  discussion  of 
policies,  goals  and  refurbishing  plans. 
The  meeting  will  be  open,  but  subject  to 
appointment  and  security  clearance 
requirements,  including  clearance 
information  by  September  13, 1991. 

Inquires  may  be  made  by  calling  the 
Committee  for  the  Preservation  of  the 
White  House  between  9  a.m.  and  4  p.m.; 
weekdays  at  (202)  619-6344.  Written 
comments  may  be  sent  to  the  Executive 
Secretary,  Committee  for  the 
Preservation  of  the  White  House,  1100 
Ohio  Drive  SW.,  Washington,  DC,  20242. 
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Dated:  August  29. 1991. 
James  I.  McOanieU 

Executive  Secretary,  Committee  for  the 
Preservation  of  the  White  House. 
(FR  Doc.  91-21322  Filed  9-5-91;  8:46  am] 
BILUNO  CODE  4910-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investieatlon  Na  731-TA-495  (FlnaQl 

Certain  Gene  Amplification  Thermat 
Cyclers  and  Subassemblies  Thereof 
From  the  United  Kingdom 

Detennliuition 

On  the  basis  of  ihe  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  section  1673d(b))  (the  act), 
that  an  industry  in  the  United  States  is 
not  materially  injured  or  threatened 
with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded 
by  reason  of  imports  from  the  United 
Kingdom  of  certain  gene  amplification 
thermal  cyclers  and  subassemblies 
thereof,*  provided  for  in  subheadings 


'  The  record  ii  defined  in  sec.  207.2(f)  of  the 
Commission's  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'  Certain  gene  ampliflcation  thermal  cyclers 
consist  of  Peltier-effect  in  vitro  gene  amplification 
thermal  cyclers,  whether  assembled  or 
unassembled,  and  the  subassemblies  thereof 
specified  below.  Gene  amplincation  thermal  cyclers 
are  microprocessor-based  reaction  controllers  that 
regulate  temperatures  of  biologic  reagents  through  a 
programmed  and  highly  controlled  thermal  regime. 
They  are  used  in  biotechnology  applications, 
including  a  biological  protocol  called  in  vitro  ^ene  ' 
amplification,  as  well  as  in  several  related 
sequencing  and  radicnucleotide  labeling  reactions. 
Peltier-effect  machines  use  one  or  more 
thermoelectric  modules  for  cooling  of  the  biological 
sample,  and  the  thermoelectric  modules  and/or 
electric  resistive  heaters  for  heating  the  biological 
samples. 

Gene  amplification  thermal  cyclers  incorporate  a 
metal  sample  block,  one  or  more  thermoelectric 
modules,  one  or  more  electronic  thermal  sensors,  a 
heat  exchanger,  power  supply  circuitry, 
microprocessor-based  logic  circuitry,  software,  and 
a  housing  or  enclostire.  Hie  following 
subassemblies  are  included  in  the  scope  of  the 
investigation  when  they  are  manufactured 
according  to  specifications  and  operational 
requirements  to  dedicate  them  for  use  only  in  a  gene 
ampliflcation  thermal  cycler  as  defined  in  the 
preceding  paragraph:  (1)  The  sample  block/ 
thermoelectric  module(s)/temperature  sensor(s)/ 
heat  exchanger  subassembly,  which  consists  of  the 
sample  block,  one  or  more  thermoelectric  modules, 
one  or  more  electronic  thermal  sensors,  and  a  heat 
exchanger,  and  which  can  include  an  electric 
resistive  heater;  (2)  the  housing  or  enclosure, 
whether  finished  or  unfinished:  (3)  the  membrane 
keypad  used  to  program  and  control  the  machine: 
and  (4)  the  software  needed  for  operation. 


8419.89.50  and  8419.90.90,  respectively, 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  as  less  than 
fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  April  26, 1991, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  gene  amplification 
thermal  cyclers  and  subassemblies 
thereof  from  the  United  Kingdom  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  act  (19  U.S.C. 
section  1673b{b)).  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  15, 
1991  (58  FR  22446).  The  hearing  was  held 
in  Washington,  DC,  on  July  3, 1991,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  August  28, 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2412 
(August  1991),  entitled  "Certain  Gene 
Amplification  Thermal  Cyclers  and 
Subassemblies  Thereof  from  the  United 
Kingdom:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-485  (Final)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued;  August  30, 1991. 

By  Order  of  the  Commission 
Kenneth  K.  Mason, 
Secretary. 

(FR  Doc.  91-21348  Filed  9-5-91;  8:45  am] 
BILUNO  CODE  n2t-0i-H 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  50-91] 

Privacy  Act  of  1974  System  of 
Records  Modification 

Pursuant  to  the  Privacy  Act,  5  U.S.C 
552a,  the  Department  of  Justice,  United 
States  Marshals  Service,  proposes  to 
modify  the  Prisoner  Transportation 
System,  JUSTICE/USM-0d3,  last 
published  in  the  Federal  Register  on 
October  13, 1989  (54  FR  42102).  This 
system  notice  is  amended  to  redescribe 
the  records  of  this  system  as  those 
relating  only  to  the  inter-district 


movement  of  prisoners;  to  improve  and 
clarify  certain  routine  use  language 
(italicized  for  public  convenience);  to 
remove  an  unnecessary  routine  use;  to 
make  other  minor  changes  which  update 
and  better  describe  the  system:  and  to 
exempt  the  system  from  certain  Privacy 
Act  provisions.  A  proposal  to  exempt 
the  system  from  subsections  (c)  (3)  and 
(4).  (d),  (e)(1),  (2).  (5)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2)  may  be  found  in  the  Proposed 
Rules  section  of  today's  Federal 
Register. 

Title  5  of  the  U.S.C.  552a(3)  (4)  and 
(11)  provide  that  the  public  be  given  a 
30-day  period  in  which  to  comment  on 
new  routine  uses;  the  Office  of 
Management  and  Budget  (0MB).  which 
has  oversight  responsibilities  under  the 
Act,  requires  a  60-day  period  in  which  to 
review  the  system  changes. 

Therefore,  please  submit  any 
comments  by  (30  days  from  the 
publication  date  of  this  notice).  The 
public,  OMB,  and  the  Congress  are 
invited  to  submit  written  comments  to 
Patricia  E.  Neely,  Staff  Assistant, 
Systems  Policy  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (room 
5031,  CAB  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  on 
this  system  to  OMB  and  the  Congress. 

The  system  description  is  printed 
below. 

Dated:  August  26, 1991. 
Harry  H.  FUckinger, 

Assistant  Attorney  General  for 
A  dminis  tration. 

Ji;STICE/USM-003 

SYSTEM  NAME: 

U.S.  Marshals  Service  Prisoner 
Transportation  System. 

svsTKM  location: 

Prisoner  Transportation  Division,  U.S. 
Marshals  Service  (USMS),  Department 
of  Justice;  911  Walnut  Street,  Kansas 
City,  Missouri  64106. 

CATEOOmeS  of  IWMVIDUikLS  COVntO  SV  THf 

svstcm: 

Prisoners  taken  into  custody  of  and 
transported  by  the  U.S.  Marshal. 

CATEQORIES  OF  RECOIIOS  IN  THE  SY8TEM: 

Any  and  all  information  necessary  to 
schedule  and  effect  the  safe  and 
efficient  movement  of  prisoners  for  court 
appearances  and  service  of  sentence. 
Information  will  include:  (1)  Requests 
for  prisoner  movement  generated  by  the 
U.S.  Marshal  having  custody  of  the 
prisoner.  These  requests  include 
identifying  information  for  each  prisoner 
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K  arshal  custody;  the 
which  the  prisoner  is 
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process  code  defining  the 
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authorrrv  for  maintenance  of  the 
system: 


3621,  3623.  4002,  4008. 

.  510.  568.  569,  573;  5 

.C.  3101;  and  28  CFR 


18  U.S.C.  3193. 
5001;  28  U.S.C.  549, 
U.S.C.  301;  44  U. 
0.111{j). 

purpose: 

To  manage  the  overall  prisoner 
transportation  program  by  coordinating 
and  effecting  thq  movement  of  prisoners 
in  custody  of  the|  USMS  for  necessary 
court  appearanc  !s  or  service  of 
sentence. 

routine  uses  of  (Records  maintained  in 
the  system,  including  categories  of 

users  and  the  PUflPOSES  OF  SUCH  USES: 

Relevant  recoi  -ds  or  information  may 
be  disclosed  as  <  r  routine  use  (a)  to  other 
Federal,  State  ai  d  local  law 
enforcement  offi  zials  to  schedule  and 
effect  safe  and  e  Jicient  prisoner 
movements,  e.g.,  to  make  appropriate 
travel  arrangem  =nts,  to  arrange  for 
overnight  housit  g  spaces  for  prisoners 
during  transit,  tc  coordinate  medical 
and  security  req  uirements  for  prisoner 
movements,  and  to  otherwise  ensure  the 
safe  delivery  of  jrisoners  at  the 


designated  institution  or  U.S.  Marshal's 
office. 

[b]  to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a  particular 
case  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

[c]  to  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  where 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

[d]  to  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  in  standard  file 
cabinets.  Duplicate  copies  of  paper 
records  are  stored  on  magnetic  discs. 

retrievabiuty:  

Information  is  retrieved  by  name  of 
prisoner  and  number. 

safeguards: 

Access  restricted  to  Operations 
Personnel.  File  cabinets  are  locked 
during  non-duty  hours.  Access  to 
automated  records  is  protected  by  user 
identification  numbers  and  passwords. 

RETENTION  AND  DISPOSAL: 

The  USMS  is  reviewing  a  proposed 
disposition  schedule  for  these  records. 
Upon  approval  by  the  USMS  Records 
Management  Officer  and  NARA,  this 
section  of  the  notice  will  be  revised  to 
identify  the  approved  schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Prisoner  Transportation 
Division.  United  States  Marshals 
Service  U.S.  Department  of  Justice,  911 
Walnut  Street.  Kansas  City.  Missouri 
64106. 

NOTIFICATION  PROCEDURE: 

Same  as  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing, 
with  the  envelope  and  the  letter  clearly 
marked  "Privacy  Access  Request."  It 
should  clearly  indicate  name  of 
requester,  the  nature  of  the  record 
sought  and  approximate  dates  covered 
by  the  record.  The  requestor  shall  also 
provide  the  required  verification  of 
identity  (28  CFR  16.41(d))  and  provide  a 
return  address  for  transmitting  the 


information.  Access  requests  will  be 
directed  to  the  System  Manager  listed 
above.  Attention;  FOI/PA  Officer. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it.  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  each  prisoner  taken 
into  custody  by  the  U.S.  Marshal,  court 
records,  physicians,  law  enforcement 
agencies,  and  informants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

The  Attorney  General  has  exempted 
this  system  from  subsection  (c)  (3)  and 
(4).  (d).  (e)(1).  (2).  (5)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553  (b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

[FR  Doc.  91-21388  Filed  9-5-91;  8:45  am] 
BILUNO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  Of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since  • 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 
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Each  entry  may  contain  the  following 
information; 

The  Agency  of  the  Department  issuing  this 

recordkeeping/reporting  requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or  organizations 

are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the  recordkeeping/ 

reporting  requirements  and  the  average 

hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and  uses 

of  the  inforniation  collection. 


Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ([202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  room  N-1301, 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS).  Office  of  Management 
and  Budget,  room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 


requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration. 
Survey  of  Colorado  Ul  Claimants. 
One-time. 

Individuals  or  households. 
900  respondents;  150  total  hours;  10 

minutes  per  response;  no  forms. 

Proposed  survey  will  contribute  to  an 
evaluation  of  Colorado's  transition  to 
telephone  processing  of  UI  Claims.  It 
will  be  used  to  gather  information  from 
recent  UI  claimants  in  Colorado  about 
quality  and  timeliness  of  service 
provided  by  the  State  UI  agency  using 
the  new  procedure. 


Survey  of  Current  and  Potential  Users  of  Occupational  Information 


Form  No. 


Affected  public 


Respondents 


Frequency 


Average  time 
per  response 


Personal/telephone  survey.. 


Mall  questionnaire 

Identication  ofworfters . 
3.754  total  tiours. 


State/local  governments/businesses  or  other  for  profit.  Federal 
agencies,  nonprofit  institutions;  small  businesses  or  organize- 
tipns. 

do 


State/local  government  agency  directors . 


61 


4,896 
500 


One-time . 


55  minutes 


One-lime 30  minutes 

One-time 2  Vi  hours 


Forms  requesting  information  from 
various  state  and  local  agencies  are 
necessary  to  collect  data  on  the  needs  of 
occupational  information  users  to     - 
provide  the  U.S.  Employment  Service, 


Employment  and  Training 
Administration  with  information  that 
can  be  used  as  an  effective  tool  in  the 
Secretary  of  Labor's  Workforce  Quality 
agenda. 


Revision 

Bureau  of  Labor  Statistics, 
Consumer  Price  Index  Housing  Survey, 
1220-0034; 


Form  No. 


Affected  public 


Respondents 


Frequency 


Average  time 
per  respor^se 


BLS222S 

BLS  2221 

BLS.  222NC 

BLS  222R 

BLS,  222R 

BLS  222,  CATl  S 
BLS  222.  CATl  R 

BLS  222  CAPI 

14,198  hours. 


Renters,  managers,  and  owners  (Including  business  or  other 
for  profit;  small  businesses  or  organizations). 

Renters,  managers,  and  owners 

Renters,  managers,  and  owners 

Renters,  managers,  and  owners 

Owners 

Renters,  managers  and  owners 

Renters,  managers,  and  owners 

Renters,  managers  and  owners... r. 


42.400 

3.000 

900 

40,000 

27,000 

2,170 

3,000 

1,000 


Once.. 


2  minutes. 


6  minutes 

7  minutes. 


Once 

Once 

Semi-annually j  6.5  minutes 

Biennially 5  minutes 

Once 

Semiannually ... 
Annually 


4  mimjtes 
8  minutes. 
8  minutes 


These  forms  are  for  the  Consumer 
Price  Index  Housing  Sun'ey  which 
measures  price  changes  for  the  Rent  and 
Owners'  Equivalent  Rent  components  of 


the  Consumer  Price  Index,  which 
account  for  25  percent  of  its  total  weight. 


Extension 

Bureau  of  Labor  Statistics,  U.S.  Export 
Product  Information,  1220-0025, 
Monthly.  Quarterly. 


Form  No. 

Affected  public 

Respondents 

Frequency 

Average  time 
per  response 

BLS  2894B 

-2.040 

2.040 

4,160 

35 

Annual 

45  minutes 

BLS  3008 

Small  medium  and  large  business  firms 

Annual 

15  mmutes 

BLS3007D 

Small  medium  and  taroe  business  firms     

Monthly,  quarterty 20.7  minutes 

Annual 1  20.7  minutes 

BLS3007E 

Small,  medium  and  large  business  firms 

44104 
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Fo  m  No. 


Affected  public 


Respondents 


Frequency 


Average  time 
per  response 


13,737  total  hours. 


The  Internatidna 
indexes,  some  o 
economic  indicators 
Measures  of  prit  e 
international  pn  duct 


1  Price  Program 
the  nation's  primary 

are  used  as: 
movements  in 

prices:  indicators 


of  inflationary  trends  in  the  economy; 
sources  of  information  used  to 
determine  U.S.  monetary,  fiscal,  trade, 
and  commercial  policies.  They  are  also 


used  to  deflate  the  Gross  National 

Product. 

U.S.  Import  Product  Information. 

1220-0026, 

Monthly,  Quarterly. 


Fo  m  No. 


Affected  public 


Respondents 


Frequency 


Average  time 
per  response 


BLS3007B 

BLS  3008 

BLS  3007D 

BLS  3007E 

16,153  total  hours. 


Small,  medium,  and  large  business  flrms 
Smalt,  medium,  and  large  business  firms 
Small,  medium  and  large  business  firms . 
Small,  medium  and  large  business  firms . 


2,125 

2,125 

4,000 

350 


Annual 

Annual 

Montf)ly,  quarterly 
Annual 


45  minutes. 
15  minutes. 
25.2  minutes. 
25.2  minutes. 


cnal 


n 


The  Intemati 
indexes,  some  o 
economic  indica; 
Measures  of 
international  prv 
of  inflationary 
sources  of  inforr  i 
determine  U.S. 
and  commercial 
used  to  deflate 
Product. 

Signed  at  Wash^.gton,  DC  this  30th  day  of 
August,  1991. 

Kenneth  A.  Mills. 
Departmental  Clei  ranee  < 
[FR  Doc.  91-21309 
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Price  Program 
the  nation's  primary 
ors,  are  used  as: 
movements  in 
duct  prices;  indicators 

tiisnds  in  the  economy; 
ation  used  to 
onetary  fiscal,  trade, 
policies.  They  are  also 

tEe  Cross  National 


Officer. 
Filed  9-5-91;  8:45  am] 


Bureau  of  Labof  Statistics 

State  Research  {Advisory  Committee 
on  Occupational  Safety  and  Health 
Statistics;  Renewal 


St 


In  accordance 
the  Federal  Adv 
and  after  consu 
Services  Administration 
of  Labor  has  de 
renewal  of  the 
Committee  to  th  • 
Statistics  (BLS) 
and  Health  Stat^t 
interest  in  connection 
performance  of 
the  Department 
Occupational 
1970  (29  U.S.C. 
advise  the  Comi^issioner 
of  Labor  Statist 
aspects  of  propc^al 
the  Bureau's  o 
health  program. 


with  the  provisions  of 
sory  Committee  Act. 
1  ation  with  the  Ceneral 
the  Secretary 
t^rmined  that  the 
ate  Research  Advisory 
Bureau  of  Labor 
Occupational  Safety 
ics  is  in  the  public 
with  the 
duties  imposed  on 
jf  Labor  by  the 

and  Health  Act  of 
The  Committee  will 
for  the  Bureau 
on  the  broader 
s  for  the  redesign  of 
cc  upational  safety  and 
including 


(in' 


1  le 


Safety! 
6  51). 


developmental  as  well  as 
implementational  facets. 

The  Committee  consists  of  one 
representative  from  45  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.  A 
chairperson  is  selected  from  the 
membership  by  the  Commissioner  for 
the  Bureau  of  Labor  Statistics  and 
appointed  by  the  Secretary  of  Labor. 
Nominations  for  Committee 
representatives  are  made  by  each 
jurisdiction  and  forwarded  by  the  BLS 
Regional  Commissioner  for  the  BLS 
regional  office  serving  each  jurisdiction. . 

The  Committee  will  function  solely  as\ 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act;  its  charter  will 
be  filed  under  the  Act  15  days  from  the 
date  of  this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  State  Research  Advisory 
Committee  on  Occupational  Safety  and 
Health  Statistics  to  the  Bureau  of  Labor 
Statistics.  Such  comments  should  be 
addressed  to  William  Eisenberg; 
Assistant  Commissioner  for 
Occupational  Safety,  Health  and 
Working  Conditions;  Bureau  of  Labor 
Statistics;  Department  of  Labor;  room 
4014.  Patrick  Henry  Building;  601  D 
Street,  NW..  Washington.  DC  20212. 
telephone:  202-272-6467. 

Signed  at  Washington,  DC,  this  16th  day  of 
August  1991. 
Lynn  Martin, 
Secretary  of  Labor. 
[FR  Doc.  91-21397  Filed  9-5-91;  8:45  am) 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  ?e 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
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specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and  . 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rale  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014,  Washington, 
DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
MD91-9  (as  it  applies  to  Cecil  County] 
and  No.  FL91-18  (as  it  applies  to  Dade 
County). 

Agencies  with  pending  construction 
projects  to  which  these  wage  decisions 
would  have  beer  applicable  should 


utilize  General  Wage  Determination 
Nos.  MD91-6  and  FL91-32.  (See 
Regulations,  29  CFR  part  1,  §  1.5.) 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  within  ten  (10)  days  of  this  notice,  the 
contract  specifications  need  not  be 
affected.  (See  Regulations  29  CFR  part  1, 
§  1.5.) 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  numbers(s). 


Volume  I 

Florida: 

FL91-18  (Sept.  6,  1991] p.l45,  p.l46. 

West  Virginia: 

WV91-4  (Sept.  6,  1991] „..  p.l459,  p.l460. 

Volume  III 
Utah: 

UT91-18{Sept,  6,  1991] p.450c. 

p.450d. 
Washington: 

WA91-10  (Sept.  6,  1991] p.520a, 

p.520b. 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume,  State,  and  page  number(s). 
Dates  of  publication  in  the  Federal 
Register  are  in  parentheses  following  the 
decisions  being  modified. 

Volun.d  I 
Connecticut: 

CT91-1  (Feb.  22.  1991) p  63,  pp.65- 

66.  69,  74. 
District  of  Columbia: 

DC91-1  (Feb.  22.  1991] p.79.  pp.83- 

85. 
Florida: 

FL91-9  (Feb.  22,  1991] p.l21,  pp.l22- 

122a. 

FL91-17  (Feb.  22,  1991) p.l41,  p.l43. 

Massachusetts: 

MA91-1  (Feb.  22,  1991] p.421,  pp.423, 

430. 
New  fersey: 

NI91-2  (Feb.  22. 1991] p.701.  pp.70&- 

706. 
New  York: 

NY91-4  (Feb.  22,  1991) p.807,  pp.808- 

816. 


Rhode  Island: 
RI91-1  (Feb.  22,  1931) p.ll49. 

Volume  II 
Michigan: 

MI91-1  (Feb.  22.  1991) p.441.  pp.442- 

4G0. 
Missouri: 

M091-1  (Feb.  22.  1991) p.651.  pp.657. 

671. 
Oklahoma: 
OK91-18  (Feb.  22, 1991] p.1005,  p  1006. 

Volume  III 
Colorado: 

C091-4  (Feb.  22, 1991) p.l67.  p.l68. 

CCWl-5  (Feb.  22,  1991] p.l75.  p.l76. 

CO91-10  (Feb.  22,  1991] p.l92a. 

p.l92b. 
Montana: 

MT91-1  (Feb.  22, 1991] p.231.  p.233. 

Washington: 

WA91-1  (Feb.  22,  1991] p.451,  pp.452- 

456. 

WA91-2  (Feb.  22, 1991) p.477.  pp.47a- 

485. 

WA91-5  (Feb.  22, 1991] p.495.  pp.49C 

496a. 

WA91-6  (Feb.  22, 1991] p.499.  p500. 

WA91-7  (Feb.  22, 1991] p.501.  p.502. 

WA91-8  (Feb.  22,  1991] p.507.  p.508. 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Depository  Libraries  and  many 
of  the  1,400  Government  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s],  be 
sure  to  specify  the  State{s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  anual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  30th 
day  of  August  1991. 
Alan  L  Mots, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  91-21310  Filed  9-5-fll:  8:45  am) 
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Employment  and 
Administration 


Training 


Investigations  Refaard 
Certifications  of  E I 
Worker  Adjustme  it 


b; 


o 


Petitions  have 
Secretary  of  Laboi 
of  the  Trade  Act 
are  identified  in 
notice.  Upon 
the  Director  of  the 
Adjustment  Assis 
and  Training 
instituted  investig 
section  221  (a)  of 

The  purpose  of 
investigations  is  tc 


en  filed  with  the 
under  section  221  (a) 
1974  ("the  Act")  and 
appendix  to  this 
receibt  of  these  petitions. 
Office  of  Trade 
nee,  Employment 
Administration,  has 
tions  pursuant  to 
the  Act. 
<  ach  of  the 
determine  whether 


Petitioner  (ui  ion/workers/firm) 


,  Oi. 


Cofp.  (USWA). 
(Wkrs)  ...„ 


Inc.  (Wkrs) . 


Al'egheny  Ludlum  Steel 
Cambridge  St<»t  Mfg. 
Cii«s  Drilling  Co.  (Co) 

CPC.  Inc.  (Wkrs) 

Duncan  Drilling  Co.  (Co 
Force  Outboards  (AlW) 
Fountain  ManutactunngkCo) 
Internfl  Resistive  Co.  (If C)  (Wkrs) 
Kamei  USA,  Inc.  (Co) 
Kelsey-Hayes  Cki  (AlW] , 
Koh-I-Noor  Rapidograpf 
Levo(or  Corp.  (Co) 
Levotar  Corp.  (Co) 
Mid-Western  Mactiir.ery 
National  Standard  Co 
Ray's  Bndal  Oeaton's. 
S-PMtg.  Inc.  lAMAW  .. 
Sch*»rn  eicycie  Co.  (Wjtrs) 
Seagate  Technology. 
Selig  Manufacturing  Co 
Smitti  Ene'gy  Services 

Syntrex.  Inc.  (Wkrs) 

WES  PAC  Cedar  Products  (Co) 


In; 
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ing 
igibility  to  Apply  for 
Assistance 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Tcade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  16, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
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subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  16. 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  a^  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  26th  day  of 
August,  1991. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Co.  (Co) . 
(;swA) 

inc.  (CO). 


(Wkrs) 

Inc  (USWA).. 
rtkrs) 


Location 


West  Leechborg,  PA 

Hazlelon,  PA. 

Broussard,  LA .^.... 

Randolph.  MA .".... 

Big  Spring,  TX 

Hartford.  Wl 

Evansville.  IN 

Brownsville.  TX 

North  Haven.  CT 

Jackson,  Ml 

Bloomsbury,  NJ 

Rockaway.  NJ 

Fairfield,  NJ 

Joplin.  MO 

Corbin.  KY 

Corona.  NY 

Solon,  OH 

Greenville,  MS.....'. 

Bloomington.  MN 

Sliver  Qty.  NC 

Odessa,  TX 

New  York,  NY 

Humptuhps.  WA 


Date 
received 


08/26/91 
08/26/91 
08/26/91 
08/26/91 
06/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
08/26/91 
06/26/91 
08/26/91 


Date  of 
petition 


08/14/91 
08/14/91 
07/15/91 
08/06/91 
08/07/91 
07/15/91 
08/16/91 
08/09/91 
C8/13/91 
08/15/91 
08/15/91 
08/14/91 
08/14/91 
08/15/91 
08/28/91 
08/12/91 
08/14/91 
08/14/91 
07/28/91 
08/14/91 
08/27/91 
08/08/91 
08/12/91 


Petition 
No. 


26.239 
26.240 
26.241 
26.242 
26.243 
26.244 
26,245 
26,246 
26.247 
26.248 
26.249 
26.250 
26.251 
26,252 
26.253 
26.254 
26.255 
26.256 
26.257 
26,258 
26.259 
26.260 
26.261 


Articles  produced 


Specialty  steel. 

Men's  dress  shirts. 

Oil.  gas  drilting. 

Printed  arcuit  txiards. 

Oil  drilling. 

Outboard  motor  engines. 

Children's  bib  overalls. 

Electronk;  resistors. 

Autonwtive  accessories. 

Disc-brakes,  wheel  cylinders. 

Drafting  and  artist  materiats. 

Window  coverings. 

Window  coverings. 

Pock  driH  replacement  parts. 

Wire  and  woven  wire  ckxti. 

Bndal  headpieces  and  veils. 

Chucks  for  machine  tools. 

Bicycles. 

Computer  drives. 

Wooden  upholstered  furniture. 

Fracing  oil  welts. 

Word  processors  and  computers. 

Cedar  shakes. 


[TA-W- 26,0471 

Russell  Drilling  Company. 
Termination  of 


,  Harvey,  NO; 
Investigation 


invs 


(if 


i-eie 


Pursuant  to  sect 
Act  of  1974.  an 
initiated  on  July  8. 
worker  petition  w 
8. 1991.  on  behalf 
Drilling  Company 
Dakota. 

All  workers  w 
subject  firm  more 
the  date  of  the  pet 
the  Act  specifies 
may  apply  to  any 
separation  occurred 
before  the  dale  of 
Consequently,  furfier 
this  Case  would 
the  investigation 


on  221  of  the  Trade 
stigation  was 
1991.  in  response  to  a 
ich  was  filed  on  July 
workers  at  Russell 
Harvey,  North 


separated  from  the 
han  one  year  prior  to 
tion.  Section  223  of 
t  no  certification 
orker  whose  last 
more  than  one  year 
he  petition. 

investigation  in 

no  purpose,  and 

s  been  terminated. 


tia 

V 


serve 


ha 


Signed  at  Washington.  DC.  this  29th  day  of 
August,  1991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-21395  Filed  9-5-91:  8:45  amj 

BILUNQ  CODE  4S10-3O-M 


Job  Training  Partnership  Act: 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards 

AGENCY:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice  of  intent  to  award  a 
noncompetitive  grant. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA) 
announces  its  intent  to  award  a 
noncompetitive  grant  to  the  Foundation 
for  Advancements  in  Science  and 


Education  of  Los  Angeles,  California,  for 
the  provision  of  specialized  services 
under  the  authority  of  the  Job  Training 
Partnership  Act  (JTPA). 

DATES:  It  is  anticipated  that  this  grant 
award  will  be  executed  by  September 
16, 1991,  and  will  be  funded  for  fifteen 
months.  Submit  comments  by  4:45  p.m. 
(Eastern  Time),  on  September  16, 1991. 

ADDRESSES:  Submit  comments  regarding 
this  proposed  assistance  award  to:  U.S. 
Department  of  Labor.  Employment  and 
Training  Administration,  room  C4305. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Charlotte  Adams;  Reference  FR-DAA- 
004-91. 

SUPPLEMENTARY  INFORMATIOM:  The 
Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  the  Foundation  for  Advancements  in 
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Science  and  Edacation  of  Los  Angeles, 
California.  The  grantee  will  enhance 
student  interest  in  math,  particularly 
those  at  risk  of  failure  in  school  and  the 
workplace,  by  stressing  the  "real  worlrf' 
application  of  math  and  science 
.  concepts,  increasing  awareness  of 
career  activities  and  providing  a  vehicle 
for  enhanced  support  of  edocationaf 
goals.  There  v>>ill  be  twelve,  fifteen- 
minute  episodes  developed  and 
broadcasted  nationally  on  television. 
Funds  for  this  activity  are  authorized  by 
the  Job  Training  Partnership  Act,  as 
amended.  Title  IV — Federally 
Administered  Programs.  The  proposed 
funding  is  approximately  $400,000  for 
fifteen  months. 

Signed  at  Washington,  DC  on  August  23, 
1991. 

Robert  D.  Parker, 
ETA  Grant  Officer. 

[FR  Doc  91-21338  Filed  9-5-91;  8:45  ami 
BIIXHM  COOC  4610-aO-M 


Commission  on  Achtevtng  Necessary 
SkiHs;  Open  Meetfng 

AOENCY:  Employment  and  Training 
Administration,  Labor. 
SUMMAirr  The  Secretary's  Commission 
on  Achieving  Necessary  Skflls  (SCANS) 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463)  on  Febraary  20,  IfSa  Tike 
SCANS  is  to  advise  the  Secretary  on 
national  competency  guidelines  for  the 
skills  required  of  high  school  graduates 
for  entry  into  employment.  The 
Commission  has  tbe  practical  task  of 
specifying  and  quantifying  levels  of 
skills'  attainment  to  perform  different 
types  of  jobs  adequately. 
TIME  AND  kace:  The  seventh  meeting 
will  be  held  on  September  20, 199T  from 
8:30  a.m.  until  4:30  p.m.  at  rtie  Holiday 
Inn  Crowne  Plaza,  300  Army  Navy 
Drive,  Arlington,  VA  22202. 
AGENDA:  The  agenda  for  the  meeting 
follows: 

1.  Discussion  with  Educators  about 
Implementing  SCANS  in  a  School 
System. 

2.  Discussion  Concerning 
Implementing  SCANS  Outside  Schooi' 
Systems. 

PUBUC  participatton:  The  meeting  will 
be  open  to  the  public.  Time  will  be  set 
aside  for  pubCc  comments.  Seating  will 
be  available  for  the  public  on  a  first- 
come,  first-serve  basis.  Five  seats  will 
be  reserved  for  the  media.  Handicapped 
individuals  wishing  to  attend)  slioiild 
contact  the  Coraraission  to  obtain 
appropriate  accommodetions. 
Individuals  or  organizations  wialuHg  to 
submit  written  statements  should  send 


10  copies  to  Dr.  Arnold  Packer, 
Executive  Director,  SCANS — room  C- 
2318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Papers  received  on  or  before 
September  13, 1991  will  be  included  in 
the  record  of  the  meeting. 
FOR  FURTHER  INFOmNATION  CONTACT: 

Dr.  Arnold  Packer,  Exec.  Dir.,  SCANS— 
room  C-2318,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  523-4840. 

SisneJ  at  Washington.  DC  this  30th  day  of 
August  1991. 
Lynn  Martin, 
Secretary  of  Labor. 

[FR  Doc.  91-21340  Filed  9-S-91:  8.46  amj 
BiLLme  cooe  45te-30-« 


MARTIN  LUTHER  KINQ  JR.  FEDERAL 
HOUDAY  COMMISSION 

agency:  The  Martin  Luther  King,  Jr. 
Federal  Holiday  Commission. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463  as  amended.  The  Martin 
Luther  King,  Jr.  Federal  Holiday 
Commission  announces  a  forthcoming 
meeting  of  the  Commission. 

dates:  October  9, 1901. 

TIMC 12-2  p.n. 

location:  Raybum  House  Office 

Building,  room  2168  (The  Gold  Room), 

Washington.  DC 

TOPICS  TO  BE  ADDRESSED: 

Review  of  Commission  Activities  for 

1991. 
Reports  from  Committees  for  the 

Commission. 
Financial  Report 

FOR  FURTHBI  INFORMlNTION  CONTACT: 
Madeline  Y.  Lawson,  The  Mnrtin  Luther 
King,  Jr.  Federal  Holiday  Commission, 
Washington,  DC  20410  (202)  708-1005. 

Dated:  August  26, 1991. 
Madeliaa  Y.  Lawsoo, 
Deputy  ExecuUva  Director. 
|FR  Doc.  91-21329  Fited  9-5-91;  8:4&ain) 

WLUNO  COOC  4t1IH>t-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (9t^7S|] 

NASA  Advisory  CouncM  (MAC),  Space 
Science  and  Appiieatlone  Adwieory 
Committee  (SSAAC),  Astropbyslee 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 


action:  Notice  of  Meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annomices  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Committee. 
Astrophysics  Subcommittee. 

DATES:  September  26, 1991,  9  a.m.  to  11 
a.m.  and  noon  to  4  p.m.  (fo  be  held  at  the 
National  Aeronautics  and  Space 
Administration,  600  Independence 
Avenue,  SW.,  room  226A);  and  11  a.m.  to 
noon  (to  be  held  at  the  National 
Aeronautics  and  Space  Administration, 
400  Maryland  Avenue,  SW.,  room  6104). 

ADDRESSES:  The  National  Aeronautics 
and  Space  Administration,  000 
Independence  Avenue,  SW.,  room  226A, 
Washington,  DC  20546;  and  the  National 
Aeronautics  and  Space  Administration, 
400  Maryland  Avenue,  SW.,  room  6104, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACr. 

Ms.  Lia  LaPiana,  Code  SZ,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-1433). 

SUPPLEMENTARY  INFORMATION.  The 

Space  Science  and  Applications 
Advisory  Committee  (SSAAC)  consults 
with  and  advises  the  NASA  Office  of 
Space  Science  and  Applications  (OSSA) 
on  long-range  plans  for.  work  in 
progress  on,  and  accomplishments  of 
NASA's  Space  Science  and  Applications 
programs^The  Astrophysics 
Subcommittee  provides  advice  to  the 
Astrophysics  Division  and  to  the 
SSAAC  on  operation  of  the 
Astrophysics  Program  and  on  the 
formulaUon  and  implementation  of  the 
Astrophysics  research  strategy.  The 
Subcommittee  will  meet  to  discuss 
recent  developments  in  the  NASA 
Astrophysics  Program,  current  and 
future  areas  of  technology  being  pursued' 
by  the  Astrophysics  Division,  the  resuks 
of  the  SSAAC  Woods  Hole  Planning 
Workshop,  and  future  meetings.  The 
Subcommittee  is  chaired  by  Dr.  Irwin 
Shapiro  and  is  composed  of  24  members. 
The  meeting  wilT  be  open  to  the  public 
up  to  the  capacity  of  the  room 
(approximately  50  people  including 
Subcommittee  members).  It  is 
imperative  that  the  meeting  be  held  on 
this  date  to  accomodate  tiie  scheduling 
priorities  of  the  key  participants. 

Type  of  meeting:  Open. 

Agenda: 

Thursday,  September  26 

9  a.m. — Introduction  and  Recent 
Developments  in  the  NASA 
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E>  plo 


-Sf  a 


SSA/lC 


Astrophy 
10:10  a.m.— 1 
10:40  a.m.— A 

Update. 
11  a.m— NAS>  l 

Observator 
11:30  a.m.—: 

Technology 

Plan. 

1  p.m. — Astroiomy 
Survey  Comriittee 
of  the 
Workshop. 

2  p.m. — Rounc 
Implementation 
Strategic 

3:45  p.m.— Fut 
4  p.m. — Adjou 
Dated:  August  3(1 1991 

lohii  W.  Gaff. 

Advisory  Commitl 

National  Aeronau^cs 

Administration. 

[FR  Doc.  91-21366 
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Program. 

rer  Program  Update, 
vanced  Program 


Gamma  Ray 
Press  Conference, 
ce  Science  and 
Advisory  Committee 


and  Astrophysics 
and  the  Results 
Woods  Hole  Planning 


;  Pl£  n 


Table  Discussion  of  the 
of  Astrophysics 


ire  Meeting  Planning. 


Tl 


're 


Management  Officer, 
and  Space 


iled  9-5-91:  8:45  am) 


NATIONAL  COM  MISSION  ON 
MIGRANT  EDUC  ATION 


Meeting 
action:  Notice  o 


itic  n 


summary:  The 

Migrant  Educa 
meeting  on  Sept^ber 
for  the  purpose 
meeting  and  holding 
Commission  was 
Law  100-297.  Ap 


I^ptional  Co^mmission  on 
will  hold  its  twelfth 
22  and  23, 1991, 
conducting  a  business 

a  hearing.  The 
established  by  Public 
il  28. 1988. 


19)1 
emjer 


DATE  TIME  AND 

September  22, 
Monday,  Sept 
p.m.;  Ramada  Ini 
8400  Wisconsin 
Maryland  20814. 


pj^ce: 


:  Sunday, 
9  a.m.  to  4  p.m.;  and 
23. 1991,  8  a.m.  to  4 
Ambassador  I  and  H, 
i  Lvenue.  Bethesda, 


STATUS:  Open— I 

agenda:  Schedu 
provide  testimon  / 
education  of  han  iicapped 
children,  at-risk 
CAMP  and 
children. 


INF  >RMATION  i 


FOR  FURTHER 

Elizabeth  J.  Ski! 
National  Commi 
Education,  8120 
Fifth  Floor,  Bethdsda 


les 


!S 


meeting. 


ublic. 

id  witnesses  will 
on  demographics,  the 
migrant 
populations,  HEP/ 
progrpms  for  gifted  migrant 


CONTACT: 

(301)  492-5336, 
ion  on  Migrant 
1  Voodmont  Avenue, 
Maryland  20814. 


Linda  Chavez, 

Chairman 

[FR  Doc.  91-21362  filed  »-5-91:  8:45  am] 

MLUNO  CODE  M3»-0I -M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Application  and 
Claim  for  Sickness  Insurance  Benefits. 

(2)  Form(s)  submitted:  Sl-la/lb,  SI-3, 
SI-7,  SI-7a,  SI-8,  ID-7H.  ID-llA. 

(3)  OMB  Number:  3220-0039. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

(8)  Estimated  annual  number  of 
respondents:  113,000. 

(9)  Total  annual  responses:  403,480. 

(10)  /4  verage  time  per  response: 
.091037  hours. 

(11)  Total  annual  reporting  hours: 
36,732. 

(12)  Collection  description:  Under 
section  2  of  the  Railroad  Unemployment 
Insurance  Act,  sickness  benefits  are 
provided  for  qualified  railroad 
employees.  The  collection  obtains 
information  from  employees  and 
physicians  needed  for  determining 
eligibility  for  and  amount  of  such 
benefits. 

ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dennis  Eagan,  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Lauta 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget,  room  3002. 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 

(FR  Doc.  91-21389  Filed  9-5-91;  8:45  pmj 
BILUNO  CODE  7«>S-01-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget  Agency 
Clearance  Officers— Kenneth  A. 
Fogash  (202) 272-2142 

Upon  written  request  copies  available 
from:  Securities  and  Exchange 
Commission,  Public  Reference  Branch, 
Washington,  DC  20549-1002. 

New,  Rule  13h-l  and  Form  13-H,  File 
No.  270-358. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78  et.  seq.)  proposed  Rule  13h-l 
(17  CFR  240.13h-l)  and  Form  13-H, 
which  would  require  that  certain  large 
traders  and  broker-dealers  disclose  to 
the  Commission  information  concerning 
large  trader  accounts  and  transactions. 
It  is  estimated  that  approximately  630 
broker-dealers  would  incur  an  average 
burden  of  25  hours  annually,  and  that 
approximately  1,000  large  traders  would 
incur  an  average  burden  of  one  and  one 
half  hours  annually,  to  comply  with  the 
proposed  rule. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  23. 1991. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-21404  Filed  9-5-91;  8:45  am] 

BILLING  CODE  S010-01-U 


[Release  No.  34-29638;  File  No.  SR-NASD- 
90-181 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Criteria  For  Initial  and  Continued 
Inclusion  on  the  NASDAQ  System 

August  30, 1991. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  a  proposed  rule  change  on  April  9, 
1990,  pursuant  to  section  19(b)(1)  of  the 
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Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  »  thereunder, 
that  revises  the  criteria  for  initial  and 
continued  Inclusion  of  securities  in  the 
NASDAQ  system.  The  NASD  amended 
the  proposal  on  August  7, 1990,  and 
March  4. 1991. 

Notice  of  the  proposal  together  with 
the  substance  of  the  terms  of  the 
proposed  rule  change  was  provided  by 
the  issuance  of  two  Commission 
releases  (Securities  Exchange  Act 
Release  Nos.  27906.  April  13. 1990;  28391, 
August  29, 1990]  and  by  publication  in 
the  Federal  Register  (55  PR  15052,  April 
20, 1990,  and  55  PR  36372.  September  5. 
1990,  respectively).'  As  a  result  of  these 
notices,  and  prior  notice  of  SR-NASD- 
90-a,  the  Commission  received  115 
comment  letters  regarding  the  proposed 
rule  change.* 

I.  Baclcground  and  Description 

Schedule  D.  Part  II  to  the  NASD  By- 
Laws  '  contains  the  qualification 
requirements  for  inclusion  of  securities 
on  the  NASDAQ  system.  These 
requirements  were  last  amended  by  the 
NASD  in  1981.«  since  that  time, 
significant  changes  to  the  NASDAQ 
market,  and  the  regulatory  regime  under 


which  it  operates,  have  occurred.  The 
number  of  issues  included  in  the 
NASDAQ  system  increased  28%.  from 
3.687  issues  in  1981  to  5,144  issues  in 
1988.  In  fact.  NASDAQ  grew  in  this  time 
period  to  become  the  second  largest  U.S. 
securities  market.'  Additionally,  the 
general  rate  of  inflation  in  the  United 
States  has  been '42.3%  from  December. 
1981  through  December.  1990.* 

As  a  separate  matter,  during  the  1980s 
there  was  widespread  concern  about  the 
occurrence  of  so-called  penny  stock 
fraud.*  This  concern  led  the  Commission 
to  adopt  rule  15c2-6  under  the  Securities 
Exchange  Act  of  1934  ("Rule  15c2-6"  or 
"Rule"),  which  requires  that  broker- 
dealers  selling  certain  low-priced 
securities  make  a  documented 
suitability  determination  regarding  new 
purchasers  and  obtain  the  purchasers' 
written  agreement  to  the  first  three 
purchases  of  such  securities.  The  Rule's 
sales  practice  requirements  do  not  apply 
to  exchange  listed  or  NASDAQ-included 
securities.  Because  the  exemption  from 
rule  15c2-6  of  NASDAQ  stocks  created 
an  incentive  to  list  low-priced  securities 
otherwise  subject  to  the  Rule,  the 
Commission  staff  wrote  the  NASD  to 
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urge  the  Association  to  scrutinize 
carefully  issuer  applications  for 
inclusion  on  NASDAQ  to  ensure  that 
low-priced  securities  obtaining  entry  nn 
NASDAQ  fully  complied  with  all 
NASDAQ  inclusion  standards.'" 

Subsequently,  Congress  enacted  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  of  1990  ("Pennv 
Stock  Reform  Act"  or  "Legislation")." 
The  Penny  Stock  Reform  Act  creates  a 
comprehensive  regulatory  scheme  for 
penny  stocks,  providing  the  Commission 
expanded  authority  to  adopt  rules  wi.h 
respect  to  such  securities.  'The 
Commission,  pursuant  to  the  mandate  in 
the  Legislation,  has  proposed  a  series  of 
Rules,  which  include  exemptions  for 
NASDAQ  securities  from  a  number  of 
the  broker-dealer  disclosure 
requirements.  •■ 

In  this  context,  the  NASD  has 
proposed  to  revise  its  listing  standards 
for  initial  and  continued  inclusion  for 
securities  in  the  NASDAQ  system.  With 
the  present  filing  the  NASD  is  proposing 
the  following  changes  to  its  initial 
inclusion  and  maintenance  criteria,  as 
compared  to  the  present  criteria: 


Current  criteria 

Proposed  criteria 

(1)  Numtwr  of  Market  Makers 

Initial:  2 

MM::. 

Contir>ued:  1 

Continued:  2.' 

(2)  Total  issuer  assets .-. 

Initial:  $2M 

Initial:  S4M. 

Continued:  $7S0K 

Continued:  S2M. 

(3)  Capital  and  Surplus 

Initial'  SIM 

Initial:  S2M. 

Contir>ued  $375K 

Continued:  SIM. 

(4)  Mir«mum  bid  price  per  share .'. 

No  current  critarit 

Initial:  S3>' 

Continued:  SI. 

(5)  Market  value  of  public  float 

Initial:  SIM. 

Continued:  S200K.> 

« 

'  If  an  issue  has  only  one  market  maker  lor  10  consecutive  business  dawi.  then  the  rule  win  provide  ttie  Issuer  30  days  lo  Knd  an  additiortal  market  maker. 
'  If  the  bid  pnce  per  share  goes  below  SI .  the  security  can  remain  on  NASDAQ  it  the  market  value  of  the  public  float  remains  at  SIM  and  the  capital  and  surplus 
of  the  issuer  is  S2M. 


■1SU.S.C.7Bs(b)(l)(1988). 

'  17  CFR  240.19b-4  (1990). 

*  The  instant  rule  change  was  not  in  its  final  form 
until  August  7. 1990.  The  NASD  originally  Hied  a 
proposed  rule  change  to  establish  interim  initial 
inclusion  criteria  pursuant  to  section  19(b)(3)(A)  of 
the  Act  |15  U.S.C.  7B«(b)(3)(A)|  on  Febniary  9. 1990 
(File  No.  SR-NASD-90-7).  On  February  16. 1990.  the 
NASD  withdrew  that  proposal.  See  letter  from  T. 
Grant  Callery.  Vice  President  and  Deputy  General 
Counsel.  NASD,  to  Katherine  England,  Branch 
Chief,  Branch  of  Over-the-Counler  Regulation. 
Division  of  Market  Regulation.  Securities  and 
Exchange  Commission  ("SEC"  or  "Commission"). 
dated  February  16. 1990.  On  February  15. 1990,  the 
NASD  submitted,  pursuanl  to  Section  19(b)(1).  a 
proposed  rule  change  identical  to  that  filed  on 
February  9th,  in  order  lo  allow  for  a  notice  and 
comment  period.  See  Securities  Exchange  Act 
Release  No.  Z7731  (February  23. 1990).  55  FR  7615 
(March  2. 1990)  (File  No.  SR-NASD-OO-S).  As  noted 
above,  the  Association  Tiled  SR-NASD-CO-18  on 
April  9. 19ga  In  the  original  niing.  SR-NASD-eO-8. 
the  NASD  first  proposed  new  initial  listing  criteria. 


and  amended  that  proposal  in  SR-NASD-40-18.  SR- 
NASD-9&-18  also  incorporated  by  reference  the 
February  IS.  1990,  effective  date  in  SR-NASD-90-8 
for  the  initial  criteria.  The  NASD  then  formally 
withdrew  SR-NASD-90-e  on  April  11. 1990.  See 
letter  from  T.  Grant  Callery  to  Katherine  England, 
dated  April  11, 1990.  Amendment  No.  3,  dated 
March  4, 1991.  is  a  technical  amendment  clarifying 
the  placement  of  proposed  rule  change  language  in 
the  NASD  Securities  Dealers  Manual  and  the 
renumbering  of  existing  NASDAQ  listing  criteria. 

*  A  listing  of  the  comment  letters  with  respect  to 
SR-NASD-90-e  and  90-lS  can  be  found  in 
Appendix  A  to  this  Order. 

*  NASD  Securities  Dealers  Manual.  CCH 1 1803. 

*  See  Securities  Exchange  Act  Release  No.  18150 
(October  5. 1961).  46  FR  504S1  (October  13. 1961). 
approving  File  No.  SR-NASD-81-1S. 

'  See  NASD  Press  Relesse,  "NASDAQ  Grows 
Fivefold  in  the  1960s,"  December  29, 1989.  In  1961, 
NASDAQ  had  an  annual  share  volume  of  7.8  billion 
shares  traded.  In  1988,  total  volume  of  the  year  was 
31  billion  shares  traded.  In  1988.  total  volume  for  the 
year  was  33.5  billion  shares  traded,  with  4.963 


securities  In  the  NASDAQ  system.  In  1990.  there 
were  4,706  securities  in  the  NASDAQ  system  and 
the  total  volume  for  the  year  was  33.4  billion  shares 
traded. 

*  The  general  rate  of  inflation  refers  to  the 
cumulative  increase  in  the  Consumer  Price  Index  for 
the  period  of  lime  staled,  as  made  available  by  the 
Bureau  of  L,abor  Statistics  of  the  United  Stales 
Department  of  Labor. 

*  See  The  NASAA  Report  on  Fraud  snd  Abuse  In 
The  Penny  Stock  Industry,  September  1989.  This 
Report  to  the  U.S.  House  of  Representatives 
estimates  that  Americans  lose  st  least  S2  billion 
each  year  as  a  result  of  schemes  involving  penny 
slocks. 

"See  letter  from  Richard  G.  Ketchum.  Director. 
Division  of  Market  Regulation,  SEC.  to  Joseph  H. 
Hardiman.  President.  NASD,  dated  January  10, 1990, 

■  ■  Pub.  L  No.  101-429, 104  Stat.  931  (October  15. 
1990). 

■*  See  Securities  Exchange  Act  Release  No.  29003 
(April  17, 1991),  56  FR  19165  (April  25. 1991). 
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'  An  issLwr  bas  90 
The  initial  inclusion 


dkyi  to  cure  a  deficiency  in  the  minimum  tMd  price  per  share  or  m  the  maikei  vakie  of  the  p<jblic  float 
!  tandards  would  app<y  retroactiveiy  to  February  15.  1990.  as  discussed  in  Note  3.  supra. 


U.  Comraents 

As  noted  the  C 
115  comment  letter  i 
individuals  or 
proposed  rule  chan^ 
of  the  same.  This 
comments  receivet 
tfie  initial  Tiling  in 
through  the  last 
amendment  in 


tc  tal  ■ 


signif  cant 


tride 


two  securities 
broker-dealers 
opposed  to  the  pro 
issuers  commented 
part  opposed  the 
at  least  as  to 
proposal.  Thirteen 
commented,  prima 
the  rule  change, 
sent  in  by  seven 
association  membeH 
{one  of  which 
constituent's 
change),  nine  statei 
individual  investor  i 
securities  authoriti 
proposal,  as  did  thi 
Association  {"STA 
American  Securities 
Association,  Inc.  ( 
regional  securities 
associations  and 
individual  investor  \ 
proposed  ruie  chan  >i 


oifmission  received 
from  l(n  separate 
entitles  regarding  the 

;e  or  certain  aspects 

includes  all 
on  the  proposal  from 
I  ebruai7. 1990. 
ptj  dished  notice  of 

mber,  1990.  Twenty- 
indaktry  related  firms  and 
con  mented;  all  were 
losed  rule.  Thirty-five 
and.  for  the  most 
proposal  in  whole  or 
elements  of  the 
awyers  or  law  firms 
ily  in  opposition  to 
Co  mnents  were  also 


comr  lunxa 


conce  n 


(  s 


tllB 


A.  Comments  In  Of  position 
1.  Initial  Inclusion  I  Iriteria 


Comnientators  oi 
inclusion  criteria 
concerns  based  on 
principles:  (1)  The 
NASD  do  not 


a  company,  i.e.,  a 
legitimate  and  still 
net  assets  or  a  high 
when  initially 
effectively  expand! 
15c2-6  and  impro 
compromise  appro 
embodied,  i.e..  low 
companies  that  list 
were  included  in 
subject  to  the 
the  Rule:  (3)  the 
emerging  growth 
visibility  of  the 
thus  hinders  those 
raise  capital  for 
operations:  (4)  the 
particularly  those 
attractive  to  cert 
will  be  hurt  by  the 
expansion  and  job 
from  a  shortage  of 
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associations  or 
two  congressmen 

ted  a 
with  the  rule 
and  thirteen 
All  of  the  state 
supported  the 
Security  Traders 
)  and  the  North 
Administrators 
•  ^ASAA").  Other 
rm  trade 
majority  of  the 
opposed  the 


e. 


pi  iriy  ■ 


iposed  to  the  initial 
r;  ised  several  common 
these  general 
( xiteria  used  by  the 
establish  the  legitimacy  of 
cjmpany  can  be 
not  have  significant 
price  per  share 
offei^:  (2]  the  proposal 
the  scope  of  Rule 
undercuts  the 
ch  that  the  Rule 
priced  shares  of 
;d  on  an  exchange  or 
N  ^SDAQ  were  not 
restr  ctive  requirements  of 
pr<  posal  keeps  small. 
c(  mpanies  from  the 
NA  >DAQ  market  and 
:ompanies'  abihty  to 
ing  or  expanding 
.S.  economy,  and 
tes  that  are 
of  these  companies, 
ack  of  company 
[creation  resulting 
:3pital;  and  (5]  the 


st£  rt 

J.I 


Stat 


am 


removal  of  low-priced  companies  from 
NASDAQ  has  a  deleterious  effect  on  the 
in\'estor  because  the  shift  of  these 
companies  from  NASDAQ,  with  its 
information  reporting  requirements, 
price  discovery  capability  and  liquid 
market,  to  that  of  the  Pink  Sheet 
market  "  where  information,  pricing, 
and  liquidity  are  irregular,  prevents  the 
investor  from  obtaining  vital  investment 
information. 

The  commentators  suggested  several 
alternatives  to  the  NASD's  approach. 
Some  believed  that  the  NASUs  proposal 
came  too  soon  after  the  implementation 
of  the  rule  15c2-6  for  that  Rule  to  have 
an  effect  on  the  problems  in  the  lower- 
priced  arena.  For  that  reason,  these 
commentors  proposed  that  the 
implementation  of  the  proposal  be 
delayed  until  rule  15c2-6  had  been 
effective  for  a  period  of  time,  at  which 
point  a  study  could  be  undertaken  to 
determine  the  necessity  for  the  NASD's 
revised  standards.  Other  commentators 
proposed  the  tiering  of  the  NASDAQ 
market  to  permit  all  companies  that 
wanted  to  be  included  in  the  system  to 
be  included  in  one  tier  and  to  then  boost 
the  criteria  for  inclusion  on  a  tier  for 
higher  priced,  better-capitalized 
companies.  Indeed,  several 
conmientators  argued  that  NASDAQ 
should  have  no  standards  at  its  lower 
level  to  permit  all  companies  to  trade 
thereon,  thus  providing  a  more  visible 
market  to  the  investor. 

2.  Maintenance  Criteria 

Commentators  on  the  continued 
inclusion  criteria  aspect  of  the  proposal 
reflected  similar  concerns  and  focused 
on  several  additional  matters. 
Specifically,  some  companies  currently 
included  in  NASDAQ  that  would  not  be 
able  to  meet  a  particular  new  criterion, 
especially  the  $1.00  price  per  share 
requirement,  opposed  the  proposal. 
Several  companies  that  have  traded  on 
NASDAQ  for  up  to  ten  years  expressed 
significant  concern  that,  but  for  their 
price  per  share,  the  issue  would  be 
included  on  NASDAQ  and.  as  a  result  of 
the  change,  these  long-term  companies 
with  substantial  assets  believe  that  they 
will  be  relegated  to  an  illiquid  market 
where  their  investors  will  be  harmed  by 
seeing  the  price  of  their  shares 
deteriorate  even  further  in  a  thinly 
traded  market. 


"  The  National  Quotation  Bureau  publishes  on  a 
daily  basis  indications  of  interest  in  securitiea, 
commonty'  known  as  the  Pink  Sbeets  becaose  the 
indications  are  printed  on  pink  paper. 


B.  Comments  In  Favor  of  the  Proposal 

In  contrast  to  the  views  of  issuers  and 
their  lawyers,  the  NASD,  the  self- 
regulatory  organization  charged  with 
policing  the  over-the-counter  ("OTC") 
market,  the  STA.  the  trade  association 
which  represents  OTC  traders,  NASAA, 
and  several  state  securities 
administrators  all  support  adoption  of 
the  rule  change.'*  These  commentators 
noted  the  significance  of  the  problem 
with  certain  market  makers 
manipulating  the  prices  of  low-priced 
thinly  traded  securities  and  praised  the 
efforts  of  the  Commission  in 
implementing  rule  15c2-6.  These 
commentators  expressed  the  view  that 
the  proposed  rule  change  was  necessary 
to  prevent  these  same  unscrupulous 
market  makers  and  issuers  from 
attempting  to  circumvent  the  restrictions 
of  the  Rule  by  seeking  listing  on  an 
exchange  or  on  NASDAQ.  Moreover, 
several  commentators  noted  that  there 
has  been  a  significant  increase  in 
inflation  over  the  time  from  which  the 
NASD  last  reviewed  its  asset  level 
criteria.  Accordingly,  these 
commentators  saw  the  need  to  raise 
inclusion  and  maintenance  levels  to 
adjust  for  inflation  and  to  prevent 
subversion  of  the  Rule. 

III.  NASD  Response 

After  initial  notice  of  SR-NASD-90^ 
and  90-18,  the  NASD  examined  and 
considered  the  public  comments 
received  on  the  proposal,  culminating  in 


'*  Securities  authorities  from  the  States  of 
California.  Delaware.  Idaho.  Iowa.  Maine. 
Massuchusetts.  New  Mexico.  Texas,  and  L'lah 
commented  in  support  of  the  proposed  rule  change. 
All  commentors  to  the  proposal  are  listed  in 
Appendix  A  to  this  Order. 

Typical  of  the  concerns  raised  by  stale  securities 
administrators  are  those  of  the  State  of  Idaho.  It  has 
observed  a  surge  in  popularity  of  so  called  "blind- 
pool/bland-check"  offerings,  which  it  views  as 
inherently  fraudulent  because  of  the  lack  of 
effective  disclosure;  in  addition,  the  state  has  noted 
an  increase  in  the  attempted  migration  of  small 
OTC  companies  to  the  exchanges  and  NASDAQ 
since  the  implementation  of  rule  15c2-6.  Another 
concern,  raised  by  the  State  of  Maine,  is  that  during 
the  last  four  years,  it  has  brought  one  criminal 
prosecution  and  four  civil  actions  against  penny 
slock  sellers,  which  it  considers  a  substantial 
expenditure  for  a  comparatively  small  state  which 
does  not  have  any  penny  stock  operations  located 
within  its  borders.  Additionally,  the  stales 
reiterated  the  need  to  raise  the  listing  standards 
because  of  the  implication  of  NASDAQ  inclusion  for 
state  regulation.  Some  states  provide  exemption 
from  securities  registration  for  NASDAQ  issuers 
("blue  sky  exemptions").  Inasmuch  as  the  federnl 
standards  are  diminished  by  inflation  and 
fraudulent  activity,  tbe  states,  by  operation  ol  the 
blue  sky  exemptions,  tikewisc  see  their  own 
investor  protection  standards  eroded. 


Federal  Register  /  Vol.  56,  No.  173  /  Friday.  September  6.  1991  /  Notices 


44111 


a  formal  response  to  the  Commission  on 
luly  26. 1990  ■«  and  the  Hiing  of 
Amendment  No.  2  ("Amendment")  to 
90-18  on  August  7, 1990.  The  NASD 
modified  the  proposal  with  the 
Amendment  to  address  issues  raised  by 
commentators  which  the  Association 
considered  to  be  valid  points  warranting 
appropriate  changes  to  the  rule  filing. 

The  amended  proposal  retains  a 
minimum  bid  price  of  $1  per  share  as 
part  of  the  maintenance  criteria,  as  first 
proposed  in  the  April  9, 1990  filing  of 
SR-NASD-90-18.  Pursuant  to  the 
Amendment,  however,  companies 
falling  below  the  $1  per  share  minimum 
may  continue  to  qualify  for  NASDAQ 
listing  if  the  market  value  of  the  issuer's 
pubhc  float  is  $1  million  and  its  capital 
and  surplus  are  $2  million.  The  NASD 
agreed  with  many  commentators  that  at 
times  companies  experience  temporary 
adverse  market  conditions  that  cause 
the  share  price  of  their  security  to  fall 
below  $1  without  having  a  serious 
impact  on  the  health  or  viability  of  the 
company.  The  NASD  believes  that  by 
allowing  an  issuer  whose  share  price 
does  fall  below  the  minimum  to  continue 
its  NASDAQ  inclusion  if  the  two 
conditions  are  met,  it  is  addressing  the 
legitimate  concerns  of  the  affected 
companies,  without  derogating  from  the 
intent  of  the  rule  change,  i.e.,  providing 
the  investing  public  with  quantitative 
indicia  that  NASDAQ  listed  securities 
represent  equity  in  issuers  that  are 
sound  and  credible. 

Similarly,  the  NASD  has  determined 
that  it  is  more  equitable  to  allow 
companies  that  have  fallen  below 
NASDAQ  maintenance  criteria  to 
requalify  for  NASDAQ  listing  by 
meeting  the  applicable  maintenance 
criteria  rather  than  the  applicable  entry 
standards,  as  originally  was  proposed. 
Addressing  the  other  issues  raised  by 
commentators,  the  NASD  concluded 
that  the  proposal  in  its  present 
configuration,  in  conjunction  with  the 
Commission's  regulatory  scheme,  is 
appropriate. 

As  noted,  certain  commenters  argued 
that  the  proposal  would  have  an 
adverse  impact  on  the  capital  formation 
process  for  small  issuers,  cause  a  loss  of 
investor  confidence  in  all  small  issues 
by  forcing  them  to  trade  in  the  Pink 
Sheets,  and  diminish  the  NASD's 
surveillance  capability  of  small  issues 
without  NASDAQ  listing.  The  NASD 
believes  that  many  of  these  concerns 
will  be  sufficiently  addressed  by  the 


NASD's  OTC  Bulletin  Board  Service 
("Service"). 

The  Commission  approved  the 
Bulletin  Board  Service,  the  NASD's 
screen-based  quotation  system  for  non- 
NASDAQ  securities,  on  May  1, 1990.  •• 
The  Service  is  designed  to  collect  and 
display  quotation  information  entered 
by  NASD  member  firms  that  function  as 
market  makers  in  non-NASDAQ 
securities.  "The  Service  operates  on  a 
real-time  basis  allowing  eligible  member 
firms  to  view,  enter,  and  update 
information  on  certain  non-NASDAQ 
securities.  The  NASD  has  reported  that 
as  of  January  31, 1991,  the  Service 
included  239  registered  market  makers 
with  10,183  positions  in  4,183  securities; 
47%  of  those  quotes  have  been  firm  on 
both  sides  of  the  market  and  another 
24%  have  been  firm  on  one  side  or  the 
other.  Additionally,  the  Commission 
recently  has  approved  a  rule  proposal 
by  the  NASD  that  requires  priced 
quotations  entered  into  the  Bulletin 
Board  for  domestic  securities  be  at  a 
firm  price,  whether  the  quote  is  one-  or 
two-sided."^ 

While  the  NASD  believes  that  capital 
formation  ultimately  depends  on  the 
actions  of  the  market  maker  and 
investor  confidence  in  the  issuer,  it  is 
certain  that  the  Bulletin  Board  Service 
will  facilitate  the  process  for  the  small 
issuer  by  providing  public  quotation 
capabilities  that  many  commentators 
did  not  take  into  consideration. 
Additionally,  the  Association  believes  a 
recently  approved  amendment  to  the 
NASD  By-Laws  will  improve  the 
NASD's  ability  to  monitor  the  small 
issuer  market,  which  serves  to  buttress 
investor  confidence  in  this  market.'" 


'»  See  letter  from  T.  Grand  Gallery,  Vice 
President  and  Deputy  General  Counsel.  NASD,  to 
Katherine  A.  England.  Branch  Chief,  SEC,  dated  |uly 
26,1990. 


'*  Securities  Exchange  Act  Release  No.  27975 
(May  1. 1990],  55  FR  19124  (May  8, 1990).  approving 
File  No.  SR-NASD-88-19. 

'*  See  Securities  Exchange  Act  Release  No.  29261 
(May  31, 1991),  56  FR  29297  ()une  26, 1991). 
approving  File  No.  SR-NASD-91-12. 

■'  An  amendment  to  Schedule  H  of  the  NASD  By- 
Laws,  which  became  effective  on  July  2. 1990  [see 
Securities  Exchange  Act  Release  No.  27968  (May  1. 
1990).  55  FR  19132  (May  8, 1990)).  requires  member 
firms  to  file  with  the  NASD  the  information 
specified  by  Securities  Exchange  Act  Rule  15c2-ll 
before  initiating  or  resuming  a  quotation  of  a  non- 
NASDAQ  OTC  security  in  any  quotation  medium: 
unless  an  exemption  is  available.  Schedule  H 
therefore  covers  the  Bulletin  Board  Service,  the  Pink 
Sheets,  and  any  other  regional/local  medium 
comparable  to  the  Pink  Sheets. 

The  NASD  further  cites  Sections  1  and  2  of 
Schedule  H  as  providing  surveillance  for  non- 
NASDAQ  OTC  securities.  Section  2  helps  the  NASD 
"red-flag"  trading  irregularities  in  non-NASDAQ 
securities,  which  is  defined  in  Section  1.  by 
requiring  brokers  to  report  to  the  non-NASDAQ 
Reporting  System  the  total  volume  of  their  sales  and 
purchases.  Schedule  H  has  been  further  amended  to 
increase  the  reporting  for  the  non-NASDAQ 
Reporting  System  by:  (a)  Eliminating  the  reporting 
thresholds  of  $10,000  and  50,000  shares,  so  that  the 
reporting  requirements  of  Schedule  H  will  apply  to 


Thus,  the  NASD  has  concluded  that 
the  new  inclusion  criteria,  in 
conjunction  with  the  Bulletin  Board 
Service  and  the  various  regulatory 
requirements,  will  serve  to  strengthen, 
not  weaken,  investor  confidence  in  the 
OTC  market,  resulting  in  stronger 
financial  markets  and  enhanced  capital 
formation. 

IV.  Discussion 

Two  competing  issues  are  present  in 
the  NASD's  proposal  to  increase  the 
criteria  it  uses  for  initial  and  continued 
inclusion  of  an  issue  on  the  NASDAQ 
system.  First,  smaller,  less  well 
capitalized  companies  seek  to  list  on 
NASDAQ  in  their  efforts  to  raise  the 
capital  necessary  for  them  to  develop 
and  grow.  These  companies  and  their 
shareholders  look  to  this  particular 
market  for  the  visibility  that  contributes 
to  progress  as  a  viable  entity. 
Conversely,  balanced  against  the 
interest  of  companies  in  obtaining 
greater  visibility  in  the  capital  markets, 
is  the  NASD's  concern  that  the 
NASDAQ  market  could  become  a  haven 
for  certain  speculative  issues  that  by 
minimally  satisfying  existing 
authorization  standards  avoid  the  sales 
practice  restrictions  that  would 
otherwise  apply  to  them.  Inclusion  of 
large  numbers  of  low-priced,  less 
substantial  companies  in  NASDAQ 
could  reduce  the  confidence  of  investors 
in  NASDAQ  stocks  generally,  and  thus 
impair  the  efficiency  of  the  NASDAQ 
market  as  a  whole. 

After  carefully  weighing  the  concerns 
of  the  states,  issuers,  investors  and 
brokers  that  commented  on  the 
proposal,  the  Commission  has 
determined  that  the  proposal's  benefits 
outweigh  any  negative  effect  that  may 
occur.  Similarly,  the  Commission  does 
not  believe  that  the  detrimental 
consequences  foreseen  by  some,  of  the 
commentators  will  transpire,  especially 
in  light  of  the  most  recent  NASD 
amendment  to  the  proposal. 
Accordingly,  the  Commission  finds  that 
the  proposed  rule  change  meets  the 
criteria  for  approval  under  section 
15A(b){6)  of  the  Act. 

Commentators  raised  several  issues  of 
concern  with  the  proposal.  Several 
commentators  believed  that  the 


each  non-NASDAQ  security:  and  (b)  expanding  the 
definition  of  "non-NASDAQ  security"  to  include 
OTC  transactions  in  securities  listed  on  a  regional 
exchange  which  do  not  meet  primary  exchange 
listing  requirements,  and  to  include  OTC  trades  in 
NASDAQ  securities  by  persons  not  registered  as  a 
NASDAQ  market  maker  in  such  securities.  [See 
Securities  Exchange  Act  Release  No.  28932  (March 
1. 1991).  56  FR  9991  (March  8. 1991).  approving  File 
No.  SR-NASD-eO-67.) 
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avz 


proposal  could  loro 
companies  into  the 
inforaiation  is  less 
is  difficult.  Tesultin^ 
investor.  Commentators 
that  the  retroactive 
proposal  was  inappiofM-iate 
many  conunentaton 
that  because  failure 
continued  inclusion 
result  in  elimination 
NASDAQ,  the  propc  sal 


A.  Pink  Sheet  Markit 

The  Commission  notes  that  the 
implementation  of  tlie  NASD's  Bulletin 
Board  Service,  in  co  junction  with  the 
recently  approved  a  nendment  to  its 
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legitimate 
>ink  Sheets  where 

Liable  and  priciog 
in  harm  to  the 

also  believed 
pplication  of  the 
Finally, 
were  coocemed 
to  meet  one  of  the 
criterion  could 
of  an  ifisue  from 
was  unfair. 


^eatly  enhance  the 
Market  alleviating 


operation."  should 
non-NASDAQ  OTC 
commentator  conceins  of  investor 
confidence  and  capi  :al  formation 
prospects  for  that  m  irket.  As  noted 
above,  to  date,  the  I  ulletin  Board 
Service  has  been  sui  ressful  in 
increasing  transpart  ncy  in  the  "Pink 
Sheet"  market  for  lo  w-price  securities. 
Additionally,  the  Pe  my  Stock  Reform 
Act  mandates  that  t  le  Commission 
facilitate  the  implenientation  of  one  or 
more  automated  quotation  systems  for 
"penny  stocks"  that  provide  the  bid  and 
ask  quotations  of  sy  item  participants 
and  require  the  repo  rtiAg  of  the  volume 
of  penny  stock  trans  actions,  including 
last  sale  reporting.  T  he  Commission 
anticipates  diat  this  mandate  will  result 
in  fm-Hier  enhancem  »nts  to  the  Bulletin 
Board  Service,  [e.g.,  prm,  two-sided 


quotations  with  last 


sale  reports)  which 


will  benefit  non-NA  sDAQ  OTC  issuers 
by  providing  enhanc  ed  transparency 
and  investor  confidf  nee. 

R  Rule  Application 

As  proposed,  com  janies  filing  an 
application  for  indc  rion  on  NASDAQ 
after  February  15. 1<  90,  and  accepted 
onto  NASDAQ  prioi  to  Commission 
approval  of  the  rule  would  be  required 
to  come  into  compHi  ince  with  the  new 
criteria  within  90  da  ^-s  after  Commission 
approval  of  the  prop  osal.  In  other 
words,  the  revised  ii  ritial  inchision 
criteria  would  be  ap  jlied  to  companies 
that  list  in  the  period  between  February 
15. 1990,  and  date  ol  approval  of  the 
instant  proposal.  Th  e  Commission  finds 
good  cause  for  the  p  artial  retroactive 
application  of  the  rile  change.  The 
NASD's  application  of  the  initial 
indusion  criteria  aa  nsts  the 
Commission  in  its  e:  iforcement  role 
pursoanl  to  rule  15c  !-6.  a  rule  designed 
to  prevent  fraud  ana  manipulation  in  the 
sale  of  low-priced,  non-NASDAQ 


'  See  Note  17.  lupra 


securities.  The  CoBunission  beheves  it 
would  be  contrary  to  the  public  interest 
and  inoonsistent  with  the  obieotives  of 
the  proposal  as  wefl  as  the  integrity  of 
ruie  15c2-6  not  to  grant  retroactive 
application  of  the  initial  inclusion 
criteria.  After  the  Rule  went  into  effect 
on  January  1. 199a  the  NASD  reported  i 
marked  increase  in  applications  for 
listing  on  the  NASDAQ  system. 
According  to  the  Association,  for  the 
period  from  December  1, 19ffi  to  January 
31, 1990,  there  vras  a  20%  increase  in  the 
number  of  companies  applying  for 
NASDAQ  inclusion.  This  was  in  a 
period  when  the  NASD  expected,  due  to 
eooQomic  conditions,  that  there  would 
be  a  decrease  in  the  number  of 
applications.  Further,  the  NASD  has 
found  that  applications  for  NASDAQ 
listing  historically  consist  of 
approximately  50%  initial  public 
offerings  and  50%  pink  sheet  companies. 
For  the  period  in  question,  the 
applications  consisted  the  pink  sheet 
issues  at  a  ratio  of  2  to  1.  It  is 
reasonable  to  conclude  that  scMne 
issuers  were  trying  to  circumvent  the 
Penny  Stock  Rule.  Furthermore, 
retroactive  application  of  the  proposed 
rule  change  is  necessary  in  order  to 
avoid  creating  a  two-tiered  NASDAQ 
market:  one  for  those  new  issuers  who 
do  not  have  to  meet  the  revised 
inclusion  criteria,  and  one  for  those 
issuers  who  do  have  to  meet  the  new 
requirements. 

C.  Price  Per  Share  Maintenance 
Criterion 

The  price  per  share  maintenance 
requirement,  as  proposed,  would  apply 
to  all  NASDAQ  companies,  including 
those  that  were  listed  prior  to  February 
15, 1990.  The  Commission  believes  that 
the  NASD's  Amendment  No.  2  to  the 
proposed  rule  change  should  diminish,  if 
it  does  not  eliminate,  the  concerns  of 
currently  listed  NASDAQ  issuers  with 
prices  per  share  that  are  below  $1XX).  To 
the  extent,  however,  that  the 
amendment  does  not  address  a 
particular  i88ua''8  circumstanoes,  the 
Commission  itotes  that  the  concerns  of 
those  issuers  may  be  allayed  by  a 
greater  understanding  of  the  NASD's 
process  for  review  of  issuers  that  fall 
below  the  criteria.  NASD  rales 
specifically  grant  issuers  that  no  longer 
meet  the  continued  inclusion  criteria  the 
ri^t  to  seek  review  of  the  "delisting" 
before  an  NASD  committee,  at  no  cost 
to  the  issuer.*"  Among  the  factors  that 


"  NASO  Secvitiet  Dealen  Maimal.  Code  of 
Procedure.  Article  IX.  CCH 1 7101.  The  NASD  hai 
an  \mmu  hering  ieeteitdp  defray  the  co^ 
sMociated  wA  tla  ooosiderBtioQ  of  mpfiic^aaat 
for  eKocptians.  The  rule,  however.  specificaUy  dot* 


caa  be  cosmdered  by  At  NASD  when 
considering  an  exception  reqjiest  are  the 
failure  to  meet  only  one  listing  criterion 
and  the  length  of  &ne  that  a  company 
has  been  traded  on  NASDAQ.  This  is  in 
addition  to  the  provision  in  the  proposal 
that  permits  cuirendy  included 
companies  6  months  after  the  approval 
of  the  rule  change  to  come  into 
compliance  with  the  revised 
maintenance  by  doing,  for  example,  a 
reverse  stock  split  to  raise  the  price  per 
share  to  the  new  level.  Accordin^y,  the 
Commission  believes  that  with  the 
NASETs  Amendment  and  the  issuer's 
right  of  review  of  any  "delisting,"  the 
new  maintenance  criteria  should  not 
have  the  negative  impact  some 
commentators  believe. 

V.  CoaclusioB 

Section  15A(b)(6)  provides  in  part  that 
the  rules  of  the  Association  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 
Because  the  Commission  fliKls  that  the 
increase  in  the  criteria  is  designed  to 
promote  compliance  with  Commission 
rule  15c2-6  and  thus  prevent  fraudulent 
and  manipulative  practices,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  15A(b){6)  of  the 
Act.  The  Commission  believes  that  the 
implementation  of  the  rule  change  will 
protect  investors  and  the  pubhc  interest 
by  providing  much  needed  safeguards 
that  investors  can  look  to  as  an 
indication  of  the  credibility  of  the 
companies  they  choose  for  investment. 
Additionally,  the  Commission  finds  that 
with  the  implementation  of  the  OTC 
Bulletin  Board,  which  provides  an 
alternative  means  of  trading  for  those 
securities  that  will  not  meet  NASDAQ 
standards,  the  imposition  of  the  new 
criteria  will  not  unfairly  discriminate 
among  issuers  in  contravention  of 
section  15Aj[b)(6).  Further,  the  Bulletin 
Board  will  help  ensure  that  this  rule 
change  does  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  mandated  by 
section  i5A(b)(9)  of  the  act 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 


not  appty  to  those  iseuers  who  are  requesting  an 
exception  from  a  NASDAQ  hating  standard  as  the 
result  of  not  meeting  the  new  cantiniied  ipchnion 
criteria  approved  in  the  instant  Order.  Therefore, 
issuers  seeking  a  review  of  a  delisting  before  an 
NASD  commttee  fdoe  to  ftie  criteha)  may  do  ao 
«vithout  mcumng  <  chcrrge.  See  SecuritieB  Exchange 
Act  Release  No.  ZSOSefAprO  1«.  IMl)  56 FK  15309 
(April  16. 1991).  approving  SR-NASD-90-^8. 
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proposed  rule  change,  SR-NASD-90-18, 
be,  and  hereby  is.  approved. 

By  the  Commission. 
lonathan  G.  Katz, 

Secretary. 

Dissenting  Statement  of  CommissioDer 

Fleischman 

I  dissent  from  the  Commission's 
approval  of  the  foregoing  Order.  In  the 
present  state  of  the  non-NASDAQ  over- 
the-counter  market,  I  can  only  conclude 
that  the  instant  NASD  rule  changes, 
removing  some  and  excluding  other 
legitimate  smaller  companies  from 
NASDAQ,  create  rather  than  remove 
impediments  to,  and  impair  rather  than 
perfect  the  mechanism  of,  a  free  and 
open  market;  fail  in  design  by 
facilitating  rather  than  avoiding  an 
unfair  discrimination  among  issuers;  in 
general,  injure  rather  than  protect  both 
investors  and  the  public  interest;  and 
are  therefore  inconsistent  with  the 
requirements  of  section  15A(b}(6]  of  the 
Securities  Exchange  Act. 

Amendment  Number  1  to  the  rule 
filing  approved  by  the  foregoing  Order 
makes  clear  that  the  stimulus  for  the 
NASD  rule  change  proposal  was  the 
written  request  by  this  Commission,  by 
letter  of  its  Division  of  Market 
Regulation  dated  January  10, 1990, 
"expressfing]  concerns  that  certain 
promoters  might  attempt  to  circumvent 
the  requirements  of  rule  15c2-8  by 
seeking  NASDAQ  authorization."  ••  The 
NASD  forthrightly  characterizes  its 
responsive  rule  filing  as  "consistent  with 
the  intent  of  the  Division's  Jf^nuary  10th 
letter."**  It  is  peculiar  to  me  that,  in 
January  1990,  the  Commission  should 
have  become  so  concerned  about  the 
possibility  of  "circumvention"  of  rule 
15c2-6  via  quotation  of  stock  prices  on 
NASDAQ,  even  through  only  five 
months  earlier,  the  Commission  had 
concluded  that: 

The  exchange  and  NASDQ  transaction 
reporting  and  surveillance  systems  operated 
by  the  SROs  provide  the  basis  for  sufficient 
monitoring  and  prosecation  of  fraudulent 
activities,  without  the  imposition  at  this  time 
of  the  requirements  of  (rule  15c2-6).  In 
addition,  inssuers  of  securitiea  traded  on  an 
exchange  or  NASDAQ  must  comply  with 
increased  corporate  disclosure  requirements. 
Moreover,  an  issuer  whose  securities  trade 
on  an  organized,  visible  market  is  more  likely 
to  be  followed  by  professional  securities 
analysts  and  the  ptiblic.  with  greater 
opportunity  for  efficienf  pricing  of  the  issuer's 
securities.  The  Commission  expects  the  SROs 
to  )oin  it.  however,  in  ckieely  monitoring  for 
fraudulent  sales  activities  in  exchange  and 
NASDAQ  markets  following  effectiveness  of 


the  Rule  to  prevent  the  transfer  of  such 
activities  into  diese  markets  (footnote 
omitted)." 

Nothing  presented  to  the  Commission 
prior  to  January'  1990  or  prior  to  today, 
including  the  figures  on  unanticipated 
additions  to  the  NASDAQ  list  in  1989- 
1990,**  gave  us  grounds  to  beHeve  there 
has  been  an  increase  in  fraudulent  sales 
activities  affecting  smaller  NASDAQ 
issuers  since  August  1989. 

By  contrast,  throughout  the  gestation 
process  for  rule  15c2-6,  the  Commission 
expressed  its  concern  with  respect  to 
the  impact  of  the  Rule  on  legitimate 
small  issuers  and  their  access  to  the 
public  markets  for  capital  formation.  In 
the  Proposing  Release,  the  Commission 
"emphasize[dl  that  the  target  of  its 
proposal  is  sales  practice  abuse  and 
manipulation,  not  small  issues  or 
speculative  investment  decisions  per 
se".**  and  the  Commission  requested 
specific  comment  on  any  "undue 
burdens  on.  .  .the  issuer  community"** 
as  follows: 

In  light  of  the  important  longstanding  role 
of  small  businesses  in  the  nation's  economy, 
the  Commission  in  particular  seeks  the  views 
of  commentators  on  the  impact  of  the  rule  on 
the  capital  raising  requirements  of  small 
businesses.  The  Commission  invites  comment 
on  whether  the  rule's  rwjuirements  will,  in 
practice,  limit  the  ability  of  small  over-the- 
counter  issuers  to  attract  new  irrvestors, 
impede  the  offering  of  new  securities,  or 
reduce  liquidity  in  the  market  for  small 
issuers'  securities. •■* 

Likewise,  in  the  Adopting  Release  the 
Commission  responded  to  commenters 
concerned  about  capital  formation  with 
a  statement  of  its  own  views  and  a 
description  of  its  actions  in  revising  the 
Rule: 

The  Commission  considers  legitimate  small 
business  capital  formation  to  he  of  great 
importance,  and  has  considered  carefully  the 
effect  of  the  Rule  on  small  business  capital 
formation,  taking  into  account  the  views  of 
the  commenters.  While  many  small 
businesses  might  have  been  able  to  avoid  the 
effecU  (d  the  Proposed  Rule  by  raising  capital 
through  informal  investors  and  venture 
capital,  the  Commission  is  concerned  that  the 
rule  as  proposed  could  have  reduced  the 
access  of  legitimate  small  issuers  to  the 
public  markets.  Accordingly,  the  Commission 
has  modified  the  Proposed  Rule  in  several 
respects  to  limit  its  effect  on  small  business 
capital  formation. 


First,  the  Commisskm  has  streamlined 
substantially  the  paperwork  requirements  o( 
the  Rule.  .  . 

Second,  the  Rule  provides  that  offerings  of 
securities  approved  for  trading  on  an 
exchange  or  NASDAQ  upon  notice  of 
issuance  are  exciuded  from  the  Rule  .  .  .  The 
current  requirements  for  qualification  on 
NASDAQ  are  relatively  low,  ir»cluding  total 
assets  of  $2  million  and  capital  and  surplus  of 
$1  million.  Consequently,  the  initial  public 
offerings  of  small  businesses  that  are  going  to 
be  traded  on  NASDAQ  will  not  be  covered 
by  the  Rule.  .  . 

The  Commission  believes  that  the  (five 
major)  changes  incorporated  in  the  Rule 
substantially  reduce  the  Rule's  effect  on 
legitimate  broker-dealers  and  issuers. 
(Footnotes,  concerning  Commission  actions 
to  lower  the  costs  and  simplify  the  process  of 
sntall  business  capital  formation  aitd 
concerning  "the  extent  to  which  the  public 
securities  markets  provide  capital  to  small 
businesses",  omitted)." 

That  theme  not  only  parallels  the 
Congress'  concern  In  1980  over  Federal 
regulatory  impedarice  of  capital 
formation,  particularly  for  legitimate 
smaller  issuers.*'  Clearly  more 
important  today,  that  theme  also 
parallels  Chairman  Breeden's  oft- 
expressed  concern  over  the  unfavorable 
cost  of  capital,  in  the  United  States  and 
over  the  competitive  disadvantage  to  the 
entire  VS.  economy  which,  as  a  result  of 
the  additional  cost  of  capital,  "can 
powerfully  discourage  US.  corporate 
investment  in  research  and 
development,  new  plant  and  equipment, 
and  other  desirable  productivity 
improvements."'"  One  commenter 
stated  that  theme,  and  its  relationship  to 
the  instant  rule  changes,  in  words  that  in 
any  other  context  could  have  been 
Chairman  Breeden's: 

The  financial  media  is  (sicj  currently 
replete  with  stories  about  how  "the  hetA  and 
the  brightest"  of  United  States  technologists 
are  turning  to  foreign  investors  for  critical, 
early  stage  capital.  American  technology  is 
thus  being  sold  at  "fire  sale"  prices.  In  my 
view  this  is  directly  attributable  to  the 
increased  difficulty  that  young  American 
companies  are  experiencing  in  raising  capital 
The  proposed  rule  represents  yet  another 
serious  roadblock  in  the  way  of  a  small 
company  seeking  access  to  the  public 
securities  markets." 


*■  FUe  No.  SR-NASD90-U.  AznefldaeBl  No.  l.at 
2.«. 
"Id. 


**  Secanties  Excttmagi  Act  Releam  No.  ZTttO.  4* 
SEC  Docket  (CCH)  mx  809  (Aug.  22. 1908)  [the 
"Adopting  Retemae'l. 

««  See  Order,  at  16-17. 

"  Securities  Exchange  Act  Release  No.  20529,  42 
SEC  Docket  (CCH)  1148. 1153  (Feb.  8, 19IB). 

«•  Jd.,  at  1158. 

"Id. 


"  Adopting  Releaae  at  005-8. 

'•  Securities  Act  of  1933  Section  19(cK2l  (Q  and 
(D). 

•0  R.  Breeden  'X^anpetitioB  in  the  UOO't", 
Reinarlct  Betore  The  ComaKwweaKh  Ctub  of 
California  (SepL  28. 1000).  ai  8. 

*'  Comment  letter  No.  21  with  respect  to  SH- 
NASO-80-8  (•■  listed  in  appendix  A  to  the  CMer). 
at  4. 
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No.  36  with  respect  to  SR- 
I  >d  in  appendix  A  to  the  Order). 

Tanenbaum.  "The  Economic 
S.  Industrial  Competitiveness" 
tjached  to  comment  letter  .No.  38 

)-90-8  (as  listed  in 
( )rder). 
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thereur  der  applicable  to  such 

(  ommission  shall  disapprove  a 
n  ;e  of  a  se!f-regulalory 
di  es  not  make  such  fmding." 
)f  the  Act  requires  that  all  NASD 


thii 


prevent  fraudulent  and  manipulative 
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advanced  in  the  Order  lies  in  the 
NASD's  recently-initiated  OTC  Bulletin 
Board  Service  ^^ — or.  rather,  will,  at 
some  undetermined  date  in  the  future, 
lie  in  the  Bulletin  Board. 

In  its  Discussion,  the  Commission  first 
states  the  smaller  companies'  interest 
"in  obtaining  greater  visibility  in  the 
capital  markets",  then  puts  into  the 
balance  the  NASD's  twin  concerns  that 
NASDAQ  "could  become  a  haven  for 
certain  speculative  issues  that  *  *  • 
avoid  the  sales  practice  restrictions"  of 
rule  15c2-6  and  whose  inclusion  in 
NASDAQ  "could  reduce  the  confidence 
of  investors  in  NASDAQ  stocks 
generally,"  and  conclude  that  the 
"proposal's  benefits  outweigh  any 
negative  effect  t)iat  may  occur."  ^' 
However  the  Commission  may  evaluate 
the  NASD's  concerns,  especially  in  light 
of  the  Commission's  own  statements  in 
the  Adopting  Release,  those  concerns 
are  at  best  speculative.  Similarly,  at 
each  point  at  which  the  Commission 
responded  to  small  issuers'  concerns  by 
reliance  on  the  Bulletin  Board,  the 
Commission's  reliance  is  equally 
speculative: 

The  Commission  notes  that  the 
implementation  of  the  NASD's  Bulletin  Board 
Service  *  *  *  should  greatly  enhance  the 
non-NASDAQ  OTC  market  *  *  *  (footnote 
omitted)  '• 

The  Commission  anticipates  that  this 
mandate  [of  the  Penny  Stock  Reform  Act] 
will  result  in  further  enhancements  to  the 
Bulletin  Board  Service,  [e.g.  firm,  two-sided 
quotations  with  last  sale  reports)  which  will 
benefit  non-NASDAQ  OTC  issuers  by 
'providing  enhanced  transparency  and 
investor  confidence.'* 

The  Commission  finds  that  with  the 
implementation  of  the  OTC  Bulletin  Board 

*  *  *  the  imposition  of  the  new  criteria  will 
not  unfairly  discriminate  among  issuers 

*  *  *.  Further,  the  Bulletin  Board  will  help 
insure  that  this  rale  change  does  not  impose 
any  burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  purposes  of 
the  Act*  *  '.*° 


principles  of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information  with 
respect  to.  and  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  and  a 
national  market  system,  and.  in  general,  to  protect 
investors  and  the  public  interest,  and  are  not 
designed  to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers,  to  Tix 
minimum  profits,  to  impose  any  schedule  or  fix 
rates  of  commissions,  allowances,  discounts,  or 
other  fees  to  be  charged  by  its  members,  or  to 
regulate  by  virtue  of  any  authority  conferred  by  this 
title  matters  not  related  to  the  purposes  of  this  title 
or  the  administration  of  the  association. 

"  See  nn  16-18  of  the  Order. 

"  Order,  at  14. 

"  Id  at  15. 

"  Id.  at  15-18. 

♦"  Id.  at  19. 


But,  to  date,  the  Bulletin  Board  has 
been  "successful  in  increasing 
transparency"  *'  only  to  the  extent  that 
quotations,  more  current  than  yesterday 
afternoon  and  firm  for  a  single  unit  of 
trading,  have  been  transferred  from  pink 
paper  to  an  accessable  video  screen. 

The  Commission  accurately  states 
that  "The  Service  operates  on  a  real- 
time basis  allowing  eligible  member 
firms  to  view,  enter,  and  update 
information  on  certain  non-NASDAQ 
securities."  **  I  have  no  doubt  that  that 
represents  a  qualitative  improvement  for 
which  the  NASD  is  to  be  commended, 
but  it  is  well  short  of  the  SOES 
capability  of  NASDAQ  and  it  is  only  the 
very  first  step  toward  the  automated 
quotation  system  mandated  by  the 
Penny  Stock  Reform  Act.  The 
speculative  nature  of  the  Commission's 
reliance  on  the  Bulletin  Board  in  its 
present  state  is  only  accentuated  by  the 
Commission's  most  recent  release 
approving  improvements  to  the  Bulletin 
Board: 

"The  Commission  staff  has  requested  that 
the  NASD  ascertain  what  other  steps  it  will 
take  to  conform  the  BuUetia  Board  to  the 
requirements  *  *  *  in  section  17B. 
Specifically,  the  Commission  staff  has 
recommended  that  the  NASD  consider 
making  available  certain  transaction  [sic] 
information  reported  pursuant  to  Schedule  H 
of  the  NASD  By-Laws."  *" 

If  there  were  a  truly  transparent  real- 
time Bulletin  Board  in  place,  or  if  there 
were  a  new  marketplace  for  the  stock  of 
smaller  emerging  companies  under  the 
aegis  of  another  respected  self- 
regulatory  organization  (as  has  been 
reported  to  be  in  development),  or  even 
if  the  effectiveness  of  the  instant  rule 
change  were  postponed  and  coupled 
with  an  open  invitation  by  the 
Commission  for  that  kind  of 
marketplace  development  within  the 
period  of  postponed  effective  slot,  I 
could, understand  the  Commission's 
action  today.  But.  as  the  Order  has  been 
framed  to  relegate  these  companies  to 
the  present  Bulletin  Board  (and 
presumably  to  expose  them  to  the  tendei 
mercies  of  those  "broker  dealers 
engaging  in  boiler-room  operations 
[who]  frequently  choose  a  low-priced, 
non-NASDAQ  OTC  security  as  their 
sales  product  *  *  *")**  with  nowhere 
else  to  turn,  I  can  neither  understand  nor 
concur.  Somehow,  somewhere,  the 
conviction  that  small  companies,  their 
investors,  and  the  marketplace  generally 


«'/c/.  atis. 
«•  Id.  at  12. 

**  Securities  Exchange  Act  Release  No.  2926  .  48 
SEC  Docket  (CCH)  1707. 1709  n.  10  (May  31. 1991). 
**  Adopting  Release,  at  803. 
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are  benefited  by  the  greater  visibility 
and  greater  surveillance  resulting  from 
stock  price  quotation  on  NASDAQ  has 
been  replaced  by  a  notion  of 
"circumvention"  of  the  requirements  of 
Rule  15c2-6  to  which  I  simply  do  not 
subscribe. 

This  Commission  today  engages  in 
regulatory  posturing,  using  the  scythe  of 
an  SRO  rule  change  to  cut  down  the 
public  market  access  of  a  class  of 
legitimate  American  business 
enterprises  that  are  in  fact  supposed  to 
be  particular  beneficiaries  of  the  federal 
government's  regulatory  actions.  This  is 
not  the  first  time  I  have,  in  dissent, 
addressed  action  by  this  Commission 
that  disadvantages  this  class  of 
companies;  they  are  apparently  not 
large  enough  or  loud  enough  to  merit 
this  Commission's  concern  in  a  concrete 
regulatory  context,  only  to  elicit  abstract 
sympathy  for  the  competitive 
disadvantage  they  suffer  in  cost  of 
capital.** 

One  commenter  said  it  well: 

The  Commission's  objective  should  be  that 
each  and  every  registered  security  is  publicly 
traded  within  the  best  and  fairest  system 
possible.  Banishment  to  a  less  than  optimal 
system  should  not  become  a  substitute  for 
regulatory  diligence.*' 

I  concur  with  that  commenter.  I 
conclude  that  the  instant  NASD  rule 
change  is  inconsistent  with  the 
requirements  of  section  15A(b)(6)  of  the 
Act.*'  I  dissent  from  approval  of  the 
foregoing  Order. 

Appendix  A  to  SR-NASO-90-18 

With  respect  to  SR-NASD-90-8,  the 
following  comment  letters  were  received: 

(1)  David  Cohen,  Chief  Financial  Officer,  ]. 
D.  Michael  &  Co.,  to  Senator  Pete  Wilson, 
dated  February  15, 1990; 

(2)  Tariq  Ahmad  to  Richard  C.  Breeden, 
Chairman,  Commission,  dated  February  21, 
1990; 

(3)  Khalid  Adnan,  Kamputech,  to  Richard 
C.  Breeden,  dated  February  25, 1990; 

(4)  Theodore  A.  Levine  A  M.  Hardy 
Calicott,  Wilmer,  Cutler  &  Pickering  to 
Clients  and  Other  Friends  of  the  Firms,  dated 
February  27. 1990; 

(5)  Gail  M.  Price,  Surveillance  Dept., 
NASD,  to  Jonathan  Katz,  dated  March  6. 1990, 
transmitting  letter  from  William  J.  Klein,  Esq., 
to  NASD,  dated  February  27, 1990; 


*»  See  R.  Breeden,  No.  30,  supra. 

**  Comment  letter  No.  1  with  respect  to  SR- 
NASO-eO-18  (as  lilted  in  Appendix  A  to  the  Order, 
at  2. 

*'  Only  weeks  ago.  on  June  6, 1991,  this 
Commission,  with  me  again  in  disagreement, 
refused  to  approve  the  MSRB  proposal  for  an 
electronic  information  library  because  it  made  no 
provision  for  paper  input.  I  could  not  then 
understand  wherein  lay  the  grounds  for  finding  an 
Inconsistency  l>etween  that  proposal  and  section 
15B(6)(2)(c)  of  the  Act.  The  contrast  between  the 
Commission's  tieatment  of  that  proposal  and  it* 
treatment  of  the  instant  rule  change  is  striking. 


(6]  Real  Provencher,  President,  Marin  Fund, 
Inc..  to  Jonathan  G.  Katz.  dated  February  28, 
1990: 

(7)  William  L.  Yeates,  Partner,  Hein  & 
Associates,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  March  7, 1990; 

(8)  Joseph  E.  Draganosky,  Psy.  D.,  dated 
February  28, 1990,  with  transmittal  letter  from 
Gail  M.  Price,  Surveillance  Dept.,  NASD  to 
Jonathan  Katz,  dated  March  7, 1990; 

(9)  Aimita  M.  Menogan.  Bertrand  T.  Ungar, 
P.C.,  to  Secretary,  Commission,  dated  March 
7,1990; 

(10)  John  B.  Wills.  Wills  &  Sawyer.  P.C.  to 
Jonathan  G.  Katz,  dated  March  7, 1990; 

(11)  Carylyn  K.  Bell,  President,  Corporate 
Stock  Transfer.  Inc.,  to  Jonathan  G.  Katz, 
dated  March  7, 1990; 

(12)  Kathy  Galvin,  President,  Denver 
Security  Traders  Association,  to  Jonathan  G. 
Katz.  dated  March  7, 199a, 

(13)  William  T.  Hart,  Hart  &  Trinen,  to 
Jonathan  G.  Katz,  dated  March  7, 1990: 

(14)  Gregory  Pusey,  USMX,  Inc..  to  "To 
Whom  it  may  concern,"  dated  March  7. 1990; 

(15)  William  A.  Little  III,  President,  Medeci. 
to  Jonathan  G.  Katz,  dated  March  8, 1990; 

(16)  Dave  Newcomb,  President,  Royce  Park 
Investments,  Inc..  to  Jonathan  G.  Katz,  dated 
March  8, 1990; 

(17)  Ken  Richards,  Trading  Manager,  Orion 
Securities,  Inc.,  to  Commission,  dated  March 
8,1990; 

(18)  Douglas  Nutt,  President,  Orion 
Securities,  Inc.,  two  letters,  to  Commission, 
dated  March  8. 1990  and  April  11, 1991; 

(19]  John  E.  Bradley,  President,  Tri-Bradley 
Investments,  Inc.,  to  Jonathan  G.  Katz 
undated; 

(20)  Rich  Hateman,  Glacier  Water  Systems, 
Inc.,  to  Jonathan  G.  Katz,  dated  March  12. 
1990; 

(21)  John  S.  Stoppelman  to  Jonathan  G. 
Katz,  dated  March  13, 1990; 

(22)  Richard  S.  Berger.  President.  First 
Stock  Transfer  Co.,  to  Jonathan  G.  Katz. 
dated  March  13, 1990; 

(23)  S.  James  Homing,  President,  Rocky 
Mountain  Securities  &  Investments,  Inc.,  to 
Jonathan  G.  Katz,  dated  March  14. 1990; 

(24)  Judy  VanBrocklin-Clarke,  Rocky 
Mountain  Securities  &  Investments,  Inc.,  to 
Jonathan  G.  Katz.  dated  March  14. 1990; 

(25)  Timothy  Collins.  President.  United 
Mining  Corp.,  to  Jonathan  G.  Katz,  dated 
March  15, 1990; 

(26)  Albert  G.  Devejian,  Secretary,  UMC 
Electronics  Co..  to  Jonathan  G.  Katz,  dated 
March  19, 1990; 

(27)  Melissa  G.  Whitney,  Secretary/ 
Treasurer,  Rocky  Mountain  Securities  & 
Investments,  Inc.,  to  Jonathan  G.  Katz,  dated 
March  19, 1990; 

(28)  John  F.  Guion,  President,  National 
Association  of  OTC  Companies,  to  Jonathan 
G.  Katz,  dated  March  19, 1990; 

(29)  William  T.  Richey,  Vice  President, 
Investment  Banking.  Rocky  Mountain 
Seciunties  &  Investments,  Inc.,  to  Jonathan  G. 
Katz,  dated  March  20, 1990; 

(30)  John  E.  Herzog,  et  al.,  Herzog.  Heine, 
Geduld,  to  Jonathan  G.  Katz,  dated  March  20, 
1990; 

(31)  Itzhak  Levi,  Chairman  of  the  Board, 
Optical  Filters  International  Inc.,  to 
Secretary,  Commission,  dated  March  20, 1990: 


(32)  Jeffrey  E.  Modesitt.  Chairman  &  CEO. 
MLB  Investments.  Ltd.,  to  "To  Whom  It  May 
Concern."  dated  March  20. 1990; 

(33)  Raul  N.  Rodriguez.  Rodriguez  & 
Associates,  to  Secretary.  Commission,  dated 
March  20. 1990: 

(34)  Cal  Knipa.  CEO,  Ultra  Pac,  Inc..  to 
Jonathan  G.  Katz,  dated  March  21, 1990: 

(35)  Dennis  Marino,  President,  Sherwood 
Securities  Corp.,  to  Jonathan  G.  Katz,  dated 
March  21. 1990: 

(36)  J.  Morton  Davis,  Chairman,  D.H.  Blair 
&  Co..  Inc.,  to  Jonathan  G.  Katz.  dated  March 
21,1990: 

(37)  Robert  S.  Behr  to  Jonathan  G.  Katz. 
dated  March  21, 1990: 

(38)  Paul  Regas.  Technical  Director. 
Animark  Inc.,  to  Secretary,  Commission, 
dated  March  22, 1990; 

(39)  Patrick  Daugherty  to  Jonathan  G.  Katz. 
dated  March  22. 1990; 

(40)  Franklin  N.  Wolf.  President.  F.N.  Wolf 
&  Co..  Inc.,  to  Jonathan  G.  Katz.  dated  March 
22.1990: 

(41)  Krys,  Boyle.  Golz.  Reich  ft  Freedman  to 
Jonathan  G.  Katz.  dated  March  22. 1990: 

(42)  Peter  N.  Bowinski.  Treasurer,  Kober 
Financial  Corp.,  to  Jonathan  G.  Katz.  dated 
March  22. 1990; 

(43)  Marc  N.  Geman.  Executive  Vice 
President  and  General  Counsel,  The  Stuart- 
James  Co.,  Inc.  (undated); 

(44)  John  B.M.  Frohling.  Frohling  ft  Hanley. 
to  Howard  Kramer,  Assistant  Director, 
Division  of  Market  Regulation.  Commission, 
dated  March  23, 1990: 

(45)  Robert  J.  Mittman.  Tenzer,  Greenblatt. 
Fallon  ft  Kaplan,  to  Jonathan  G.  Katz,  dated 
March  26. 1990: 

(46)  Donald  E.  Fingers.  President,  Chemplex 
Products,  Inc.,  to  Jonathan  C.  Katz,  dated 
March  26. 1990; 

(47)  Brad  H.  Hamilton,  Counsel.  Colony 
Pacific  Exploration,  Inc.,  to  Jonathan  G.  Katz. 
dated  March  28, 1990  and  April  9. 1990  (two 
letters): 

(48)  Jarrold  Bachmann,  Bachmann-Devine 
Inc.,  to  Jonathan  G.  Katz.  dated  March  2a 
1990: 

(49)  Charles  D.  Wright.  Enhanced  Business 
Services.  Inc..  to  Jonathan  G.  Katz.  dated 
March  29. 1990: 

(50)  Michael  F.  Zinn.  President.  Besicorp 
Group.  Inc..  to  Jonathan  G.  Katz,  dated  April 
2.1990; 

(51)  Dana  M.  Nelson.  National  Securities 
Corp.,  to  Jonathan  G.  Katz,  undated; 

(52)  Frank  Manning,  President,  Zoom 
Telephonies,  Inc..  to  Jonathan  G.  Katz.  dated 
April  a  1990; 

(53)  Gary  Barton,  President.  XCEL 
Securities,  Inc.,  to  Jonathan  G.  Katz.  dated 
April  9. 1990; 

(54)  Andre  Di  Mino.  ADM  Tronics.  to 
President  George  Bush,  dated  April  12. 199a 

(55)  Rudy  Boschwitz,  United  States  Senate, 
to  Jonathan  G.  Katz,  dated  April  17,  I99a  and 

(56)  Paul  V.  Hoovler,  Matthew  R.  Hoovler, 
Chaparral  Resources  Inc.,  to  Jonathan  G. 
Katz,  dated  April  25, 1990. 

With  respect  to  File  No.  SR-NASD-9&-ia 
the  following  comment  letters  were  received: 

(1)  Junius  W.  Peake.  Chairman.  Peake/ 
Ryerson  Consulting  Croup,  Inc.,  to  Jonathan 
G.  Katz.  dated  April  9, 199a. 
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(2)  N.  Thomas 
President.  Foreland 
C  Breeden.  dated  A^i 

(3)  R.V.  Bailey. 
Exploration  Corp..  tc 
April  16.  1990; 

(4)  Ethan  Patasnio  l 
Arthech  Recovery 
C.  Katz.  dated  April 

(5)  William  F 
Corp..  to  Jonathan  G 
1990: 

(6)  Scott  H.  Hogan 
to  Jonathan  G.  Katz. 

(7)  Robert  C  Beers 
Jonathan  G.  Katz, 
27. 1990.  May  10. 199f). 
1990: 

(6)  Russell  G 
Resources  Corp..  to 
April  27. 1990: 

(9)  Mitchell  A.  Lek^s, 
Geokinetics.  Inc.,  to 
G.  Katz.  two  letters. 
March  1. 1991; 

(10)  Craig  A.  Coet^ch 
Securities,  State  of 
dated  May  3. 1990: 

(11)  Alain  J-M  Cleijef 
Corporation,  to  Jona 
4.1990: 

(12)  Chester  L  F. 
Regional  Investment 
Jonathan  C.  Katz,  da^d 

(13)  Richard  W. 
Commissioner,  State 
Jonathan  G.  Katz.  da^ed 

(14)  Richard  D. 
Commissioner,  Statejof 
Katz.  dated  May  a 

(15)  Barry  C.  Guth^ry 
Commonwealth  of 
Jonathan  G.  Katz.  daked 

(16)  Daniel  B.  Mat^r. 
and  Mueller,  P.C.  to 
May  8. 1990; 

(17)  Martin  E.  Marks, 
Bidaetica  Inc.,  to  Jon  i 
May  9, 1^90; 

(18)  Christine  W. 
Corporations,  State 
G.  Katz,  dated  May  < 

(19)  Richard  H.  Br 
Senator.  Nevada,  to 
May  9, 1990: 

(20)  Carmine  Nuzz 
dated  May  9, 1990: 

(21)  Dennis  A. 
Watson  ni.  Presiden . 
Association,  to  Jona 
9.1990; 

(22)  John  C  Baldwf  n 
Securities,  State  of 
dated  May  9, 1990; 

123}  William  T. 
Jonathan  G.  Katz, 
September  6.  and 
October  24,  199a 
a  copy  of  a  letter  to 
Schaefer,  U.S.  Housi 
District,  Colorado 
for  the  intent  of  the 
objected  to  raising 
as  a  means  of  prevent 
mcreasing  investor 


Steele.  Administrative  Vice 
( lorporation,  to  Richard 
iril  13, 1990; 
Pr^ident,  Aspen 

Jonathan  G.  Katz.  dated 


,  Secretary /Treasurer, 
Sislems,  Inc.,  to  Jonathan 
16,1990: 
Chapiberlain,  Data  Sopport 
Katz,  dated  April  19. 


,  President, 
onathan 
lated  April  30. 1990  and 


,  Gre  sn 


Hart 
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President.  Revotek  Inc.. 
lated  April  25. 1990: 
and  Stephen  W.  Wilk  to 
letters)  dated  April 
and  September  25, 


.  President.  Amacan 
•nathan  G.  Katz.  dated 


.  Superintendent  of 
to  Jonathan  G.  Katz. 


President.  ASHA 
an  G.  Katz.  dated  May 

F  lulson.  Chaimum. 
Brokers  Inc.  CRIBS"),  to 
May  4. 1990: 
Hubbard,  Securities 
of  Delaware,  to 
May  7, 1990; 
am.  Securities 
Texas,  to  Jonathan  C. 
1^90; 

,  Director, 
ssachusetts,  to 
May  8, 1990: 
,  Bums,  Wall.  Smith 
onathan  G.  Katz.  dated 

President,  American 
than  G.  Katz,  dated 


(f 


Qender.  Commissioner  of 
California,  to  Jonathan 
1990: 

an,  United  States 
onathan  G.  Katz,  dated 


to  Jonathan  C.  Katz. 


.  Chairman,  John  L 
Security  Traders 
an  C.  Katz.  dated  May 


Itah 


Director.  Division  of 
.  to  Jonathan  C.  Katz. 


Hart  &  Trinen,  to 
letters,  dated  May  10. 
Odtober  24. 1990  (the 
cofiment  had  attached  to  It 
iiliam  T.  Hari  from  Dan 
of  Representatives.  6th 
ich  expressed  support 
I  reposed  rule  change  but 
^  ASDAQ  listing  criteria 

ing  fraud  and 
Protection): 


th  ee 


Vi 


,  VI  hi 


(24)  John  B.  Hiatt.  Director.  Sccuritiea 
Division.  State  of  New  Mexico,  to  Jonathan 
G.  Katz.  dated  May  10, 1990; 

(25)  Wayne  Klein,  Bureau  Chief,  Securities 
Bureau,  State  of  Idaho,  to  Jonathan  G.  Katz, 
dated  May  10, 1990; 

(26)  James  L.  Arnold,  General  Counsel. 
Infotechnology,  Inc..  to  Jonathan  G.  Katz, 
dated  May  11,  1990; 

(27)  William  E.  Tabor,  President,  Tabor 
Environmental  Services,  Inc.,  two  letters,  to 
Richard  C.  Breeden,  dated  May  11  and  June  1. 
1990: 

(28)  Steven  L.  Diamond,  Securities 
Administrator.  State  of  Maine,  to  Jonathan  G. 
Katz.  dated  May  11, 1990: 

(29)  Marc  N.  Geman.  Executive  Vice 
President  and  General  Counsek  TTie  Stuart- 
James  Co..  Inc..  to  the  SEC.  dated  May  11. 
1990: 

(30)  Joseph  Ksanznak  to  Jonathan  G.  Katz. 
dated  May  13. 1990: 

(31)  Kathleen  N.  Galvin.  President.  Denver 
Security  Traders  Association,  to  Jonathan  G. 
Katz,  dated  May  14. 1990: 

(32)  Martin  Donald  Pfaff  to  the 
Commission,  received  May  16, 1990: 

(33)  Michael  G.  Shreve  to  Jonathan  G.  Katz. 
dated  May  16. 1990: 

(34)  Roy  E.  Pemberton  to  Jonathan  G.  Katz. 
dated  May  23. 1990; 

(35)  William  Reed,  Jr.  to  Jonathan  G.  Katz. 
received  May  23. 199a, 

(36)  Bob  Cardon.  Dynatronics,  to  Jonathan 
C.  Katz.  dated  June  4. 1990: 

(37)  Kent  Gerhan  to  Jonathan  G.  Katz, 
received  June  19, 1990; 

(38)  Susan  E.  Bryant.  President,  North 
American  Securities  Administrators 
Associatioa  Inc..  to  Jonathan  G.  Katz,  dated 
June  26, 1990; 

(39)  Robert  A.  Fishman  to  Jonathan  G. 
Katz.  dated  July  22. 1990; 

(40)  Eduardo  Morales  to  Jonathan  G.  Katz. 
dated  July  27. 1990; 

(41) MB.  Merryman,  President,  MEDI- 
M.AIL  to  Jonathan  G.  Katz,  dated  August  13. 
1990: 

(42)  Scott  H.  Hogan.  President.  Revotek. 
Inc.,  to  Richard  C.  Breenden,  dated  August  15. 
1990: 

(43)  Marc  N.  Geman,  General  Counsel,  The 
Stuart-James  C,  Inc..  to  the  Commission, 
dated  September  20, 1990; 

(44)  John  J.  Cox  to  Jonathan  G.  Katz,  dated 
October  16, 1990; 

(45)  Marshall  Wolf,  Marshall  Wolf 
Investments,  to  the  SEC,  dated  January  24. 
1991; 

(46)  John  Matlick,  President  and  CEO. 
Nedels  Corporation,  to  Jonathan  G.  Katz. 
dated  March  13. 1991: 

(47)  J.W.  Linehan.  President.  Advanced 
Tobacco  Products.  Inc..  to  Jonathan  G.  Katz. 
received  July  12. 1991;  and 

(48)  Nancy  J.  Saxman.  Corporate  Secretary. 
Biocontrol  Technology,  Inc.,  to  Jonathan  G. 
Katz.  dated  July  15, 1991. 

[FR  Doc.  91-21324  Filed  9-5-91:  8:45  am] 

WLLUM  CODE  M1<M>I-M 


I  Release  No.  34-29639;  File  No*.  SH-HSCC- 
91-01  and  SR-I*TC-91-091 


Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation  and  Participants  Trust 
Company;  Order  Approving  a 
Proposed  Rule  Change  Relating  to  the 
Admission  of  Participants  Trust 
Company  Into  tt>e  Securities  Cieartng 
Group 

August  30.  1991. 

The  National  Securhies  Cleaiing 
Corporation  ("NSCC")  and  Participant 
Trust  Company  ("PTC")  filed  proposed 
rule  changes  (File  No.  SR-NSCC-91-01 
and  SR-PTC-91-09)  with  the  Securities 
and  Exchange  Commission 
("Commission")  on  January  15, 1991.  and 
June  17. 1991,  respectively,  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act").  >  Notices  of  the 
NSCC  and  PTC  proposals  was 
published,  respectively,  in  the  Federal 
Register  on  February  19, 1991,*  and  on 
July  17, 1991.'  No  comments  were 
received.  This  order  approves  the 
proposals. 

I.  Descriptkn  of  the  Proposals 

The  proposed  rule  changes  will  permit 
PTC  to  join  the  Securities  Clearing 
Group  ( "SCG  •).  SCO  is  a  voluntary 
association  of  clearing  agency  *  self- 
regulatory  organizations  ("SROs")  *  that 
are  registered  with  the  Commissiori 
under  Section  17A(b)  of  the  Act."  SCG 
was  formed  in  October  1988  by  seven 
clearing  agencies  for  the  purpose  of 
engaging  in  coordinated  action  to 
address  common  issues  of  the  clearance 
and  settlement  system.''  A  key  goal  of 
SCG  is  to  develop  procedures  that  will 
help  assess  the  operational  and 
financial  conditions  of  its  members' 
common  participants  "  and,  in 


'  15  U.S.C.  788(b). 

«  Securities  Exchange  Act  Release  No  28872 
(February  11. 19?1).  56  FR  6696  |File  No.  SR-NSCC- 
91-01). 

'  Securities  Exchange  Act  Release  No.  29432  (July 
10. 1991).  56  FR  32598  (File  No.  SR-PTC-91-09|. 

•  The  term  "clearing  agency"  is  defined  at  section 
3(a)(23)  of  the  Act.  15  U.S.C.  78c;a)(23). 

•  The  term  "self-rcgulalory  organization"  is 
defined  at  section  S(a)(26)  of  the  Ad,  15  U.S.C. 
78c(a)(26). 

•  15  use.  7eq-l(b). 

'  Securities  Exchange  Act  Release  No.  27044  (July 
18. 1989).  54  FR  30963  (order  approving  SCG). 

•  The  term  "participant"  is  defined  at  section 
3(a)(24)  of  the  Act,  15  U.S.C.  7Bc(a)(24). 

The  term  "common  participant"  refers  to  a 
clearing  agency  parlicpant  [i.e..  ■  tunik  or  broker- 
dealer)  that  is  a  membiar  of  two  or  more  clearing 
agencies 
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particular,  to  detect  conditions  that  may 
impose  financial  risks  on  SCG  members. 
All  members  of  the  SCG  are  parties  to 
the  SCG  Agreement.*  The  SCG  members 
have  voted  unanimously  to  allow  PTC.  a 
registered  clearing  agency,  to  join  SCG 
and  have  amended  the  SCG  Agreement 
to  that  effect.'"  PTC  and  NSCC  believe 
that  PTC's  membership  in  SCG,  as  a 
forum  for  discussing  and  working 
cooperatively  on  clearance  and 
settlement  issues,  will  benefit  PTC,  its 
participants,  and  the  other  SCG 
members. 

II.  Discussion 

The  Commission  believes  that  the 
proposals  are  consistent  with  the  Act 
and  in  particular  with  section  17A  of  the 
Act."  Section  17A(a)(l)(D)  of  the  Act »« 
expressly  encourages  the  linking  of 
clearance  and  settlement  facilities  and 
the  development  of  uniform  standards 
and  procedures.  Section  17(a)(2)  of  the 
Act  "  directs  the  Commission,  having 
due  regard  for  the  public  interest,  to  use 
its  authority  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Furthermore,  section  17A(b)(3)(F)  of  the 
Act  •♦  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

The  Commission  believes  that  a  nexus 
exists  among  SCG  member  clearing 
agencies  and  PTC.  This  nexus  includes: 
(1)  Many  common  participants,  (2) 
shared  operational  and  financial 
exposure,  and  (3)  common  regulatory 
responsibilities.**  The  Commission 
believes  that  PTC's  membership  in  SCG. 
which  is  a  formal  organization  designed 
to  strengthen  common  regulatory 
operational,  and  member  monitoring 
obligations,  will  further  the  goals  of  the 
National  Clearance  and  Settlement 
System.  The  Commission  also  believes 
that  SCG  membership  for  PTC  will 
improve  the  clearing  agencies' 
monitoring  and  communications 
network  and  will  help  them  to  detect 


•  The  SCG  Agreement  ii  the  governing  document 
of  SCG.  For  the  original  text  of  the  Agreement,  lee 
Securitiei  Exchange  Act  Release  No.  26300 
(November  21, 1988),  53  FR  48353. 

'<>  NSCC  states  in  its  niing  that  a  meeting  held  on 
Decemt>er  19, 1990,  the  SCG  members  voted 
unanimously  to  allow  PTC  to  become  a  party  to  the 
SCG  Agreement  and  a  member  of  SCG. 

"  15  U.S.C.  78q-l. 

"15U.S.C.78q-l(a)(l)(D) 

»»  15  U.S.C.  78q-l(a)(2). 

'«lSU.S.C.78q-l(b)(3)(F). 

■*  As  part  of  its  rationale  for  approving  the 
formation  of  SCG.  the  Commission  staled  that  it 
believed  a  nexus  exists  among  the  SCG-clearing 
agency  SROs.  See  supra  note  & 


potential  defaults  by  common  clearing 
members  in  time  to  minimize  related 
financial  loss. 

The  SCG  Agreement  was  approved  by 
Commission  order  in  July  1989  after 
extensive  analysis.**  For  the  reasons 
discussed  in  detail  in  that  order,  as  well 
as  the  reasons  set  forth  in  this  order,  the 
Commission  believes  that  the  proposals 
are  consistent  with  the  Act  and  in 
particular  with  Section  17A  of  the  Act.*' 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b(2)  of  the  Act.*«  that  the 
proposed  rule  changes  (File  Nos.  SR- 
NSCC-91-01  and  SR-PTC-91-09)  be. 
and  hereby  are,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  91-21325  Filed  9-5-91:  8:45  am] 
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[R«lMS«  No.  35-25366] 

Filings  Under  the  Pubiic  Utility  Holding 
Company  Act  of  1935  ("Act") 

August  30, 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  23, 1991  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(8)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 


'•Seesi/pninoteS. 

"  15  U.S.C.  78q-l. 

'•l5U.S.C.7»s(b). 

'•  17  C.F.R.  20O.3O-3(a)(12). 


request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Hope  Gas,  Inc.  (70-7752) 

Hope  Gas.  Inc.  ("Hope").  600  Union 
National  Center  West.  Clarksburg,  West 
Virginia  26302-2868,  a  public-utility 
subsidiary  company  of  Consolidated 
Natural  Gas  Company,  a  registered 
holding  company,  has  filed  an 
application  under  section  9(c)(3)  of  the 
Act. 

Hope  Gas  proposes  to  acquire  50%  of 
the  limited  partnership  interests  in 
Ayenel  Capital  (I)  Limited  Partnership 
("Partnership"),  a  West  Virginia  limited 
partnership,  for  a  purchase  price  of  $2 
million.  The  Partnership,  which  will 
have  a  ten  year  term,  intends  to  qualify 
as  a  West  Virginia  Capital  Company 
under  West  Virginia  law.  The  West 
Virginia  Capital  Company  Act  provides 
tax  incentives  in  order  to  stimulate 
private  investment  in  West  Virginia 
businesses.  The  Partnership,  which  will 
qualify  for  $2  million  of  state  tax  credits 
under  the  statute,  intends  to  satisfy  the 
goals  of  the  statute  by  making  venture 
capital  investments  in  West  Virginia 
businesses.  Hope  Gas.  as  the  only  West 
Virginia  investor  in  the  Partnership,  will 
be  assigned  all  of  the  Partnership's  state 
tax  credits  of  $2  million.  After 
accounting  for  an  offset  of  these  credits 
because  of  a  corresponding  increase  in 
federal  taxes,  and  certain  other  state 
taxes.  Hope  Gas  would  realize  net  tax 
savings  of  approximately  $1.3  million. 

The  general  partner  of  the  Partnership 
will  be  responsible  for  the  management 
and  investment  decisions  of  the 
Partnership.  Hope  Gas'  voting  power,  as 
a  limited  partner,  will  be  limited  to 
dissolving  the  Partnership  and  amending 
certain  partnership  provisions;  provided, 
however,  that  Hope  Gas  will  have  no 
power  to  remove  the.  or  elect  a  new. 
general  partner. 

CSW  Energy,  Inc.  et  al.  (70-7867) 

Central  and  South  West  Corporation 
("CSW").  a  registered  holding  company: 
its  wholly  owned  nonutility  subsidiary. 
CSW  Energy,  Inc.  ("Energy"):  its 
nonutility  subsidiary,  CSW 
Development-I,  Inc.  ("Energy  Sub"). 
each  located  at  1616  Woodall  Rodgers 
Freeway.  Dallas.  Texas,  75202:  its 
nonutility  subsidiary,  a  general 
partnership,  ARK/CSW  Development 


aaiB 
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Partnership  ('7oint!Venttire").  located  at 
23293  South  Pointe  Drive,  suite  100. 
Laguna  Hilk.  Califprnia  82653;  and  three 
proposed  entities,  Noah  I  Power 
PM-tners,  LP.  ("Paif  nership"),  a  special 
purpc/se  limited  partnership  and 
subsidiary  of  Energy  Sub.  Noah  I  Power 
GP,  Inc.  ("JV  Sub'*i  a  corporate 
subsidiary  of  Joint  Venture,  and  the 
Brush  Coseneratioi  i  Project  Partnership 
("Project  Venture"  .  a  general 
partnership  and  su  jsidiary  of  the 
Partnership,  each  Ibcated  at  23293  South 
Pointe  Drive,  suite  pLOQ.  Laguna  Hills. 
California  92853,  have  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a).  and  lOiand  12(b)  of  the  Act 
and  rules  43.  45,  S0iaJ(5]  and  51 
thereunder.  f 

By  order,  dated  October  3, 1990 
(HCAR  No.  25162),  tCSW  was 
authorized,  among  other  things,  to 
finance  Energy's  cqgeneration  and 
related  activities,  though  December  31. 
1995.  in  an  aggregate  amount  of  up  to 
$75  million,  and  Energy  was  authorized 
to  expend  $25  miUibn  of  that  amount  to 
form  Energy  Sub  tcjinvest  in  )oint 
Verdure  with  ARK  Energy,  inc.  (ARK"), 
a  nonassociate  corporation.  Jcdnt 
Venture  was  formed  as  an  equal  general 


partnership,  which 
studies  of.  consults 
agrees  to  construct 


conducts  preliminary 
with  res]}ect  to,  and 
cogeneration  and 


related  projects,  e)^ept  it  does  not 
perform  consulting  services  regarding 
independent  powei  projects. 

CSW,  Energy,  En  ergy  Sub.  and  Joint 
Venture  now  propc  se  to  form 
Partnership  and  JV  Sub,  along  with 
ARK,  in  order  to  fohn  and  invest  in 
Project  Venture,  wkich  will  develop  a 
qualifying  cogeneration  facility,  within 
the  meaning  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
("PURPA")  and  18  CFR  292.602.  The 
facility  is  known  ai  the  Brush 
Cogeneration  Project  ("Project"),  which 
will  consist  of  a  68  megawatt  gas  fired 
cogeneration  facili  y  and  an  18  acre 
thermal  host  green  louse.  The  assets  and 
related  contractual  rights  ("Assets")  of 
the  Project,  locatec  near  Brush. 
Colorado  in  Morga  i  County,  are 
'  currently  owned  b]  CTI  Partners  U 
("CTI"),  a  nonasso  liated  Colorado 
General  partnershi ).  Investments  in  the 
Project  will  be  mac  e  through  Project 
Venture,  a  joint  vei  iture  among  Energy 
Sub,  ARK,  Joint  Ve  iture  and  CTI.  as 
discussed  below.  Ine  proposed  Project 
Venture  will  be  a  Uolorado  general 
partnership,  which  will  develop,  own 
and  operate  the  Praject 

The  proposed  Partnership  will  be 
organized  as  a  Delaware  limited 


partnership,  and  itj 


will  be  JV  Sub.  wk  ch  will  hold  a  1% 


sole  general  partner 


interest  in  the  Partnership.  JV  Sub  will 
have  atrthorized  capital  of  up  to  1,000 
shares  of  common  stock,  without  par 
value.  Joint  Venture  will  subscribe  to  all 
of  JV  Sub's  common  stock  at  a 
subscription  price  of  $liX)  per  share. 
The  remaining  Partnership  interests  will 
be  held  by  Energy  Sub  and  ARK  as 
limited  partners,  in  respective 
proportional  amounts  of  95%  and  4%. 

The  proposed  Partnership  then 
proposes  to  acquire  a  50%  general 
partnership  interest  in  the  Project 
Venture,  under  the  Partnership 
Agreement.  CTI,  or  a  to-be-formed 
aflPiliate  of  CTI,  will  acquire  the 
remaining  50%  interest  as  a  general 
partner.  In  consideration  for  its  interest 
in  Project  Venture,  the  Partnership  will 
make  an  initial  equity  capital 
contribution  in  the  amount  of  $6  million 
("Equity  Contribution'^.  Thereafter, 
upon  commercial  operation  of  the 
ftt)ject,  the  Partnership  will  contribute 
up  to  10%  of  the  capital  cost  of  the 
Project,  but  not  in  excess  of  $7.4  million, 
as  an  additional  equity  contribution 
("Additional  Equity  Contribution").  The 
total  investment  by  the  Partnership  in 
Project  Venture,  including  those  of 
associated  companies,  will  not  exceed 
$13.4  million. 

In  consideration  for  its  interest,  CTI 
will  contribute  the  Assets,  which  have  a 
fair  market  value  of  approximately  $19.4 
million  to  Project  Venture.  Upon  the 
completion  of  certain  stages  in  the 
development  of  the  Project,  CTI  will 
receive  in  the  aggregate  an  amount 
equal  to  the  Equity  Contribution  of  $6 
million  from  Project  Venture.  After  such 
payments  to  CTI,  and  the  payment  of 
certain  development  costs  to  both  CTI 
and  the  Partnership,  or  their  parent 
organizations,  from  the  proceeds  of  a 
proposed  construction  financing  facility 
("Facility"),  discussed  below,  their 
respective  capital  accounts  will  be 
adjusted  to  $13.4  million. 

Project  Venture  proposes  to  finance 
the  $80  million  estimated  cost  of 
construction  and  development  of  the 
Project  by:  (1)  Applying  the 
Partnership's  $7.4  million  Additional 
Equity  Contribution  to  the  repayment  of 
construction  loans  under  the  proposed 
Facility;  and  (2)  under  the  terms  of  the 
four-part  credit  Facility,  with  a  bank  to 
be  determined  ("Bank"),  which  will 
pwovide  for  the  issuance  of  a  letter  of 
credit  ( "LOC")  by  the  Bank  and  the 
issueuice  of  notes  by  Project  Venture  in 
connection  with  borrowing  and 
reborrowing  in  aggregate  principal 
amounts  not  exceeding  $74  million  in  the 
construction  phase  and  $72.6  million  in 
the  permanent  financing  phase. 


Borrowings  under  the  Facility  will 
consist  of:  (1)  Construction  loans  for  up 
to  two  years  in  aggregate  principal 
amounts  of  up  to  $74  mithon;  (2)  a 
conversion  k>ng-term  loan  of  up  to  $66.6 
million  for  a  term  of  between 
approximately  15  years  and  no  more 
than  18  years,  following  the  application 
of  the  $7.4  million  Additional  Equity 
Contribution  to  reduce  the  construction 
loans;  (3)  a  $4  milhon  revolving  credit 
arrangement,  for  a  term  of  between 
approximately  15  years  and  no  more 
than  20  years,  to  be  used  to  satisfy 
certain  working  capital  and  debt  service 
reserve  requirements  following  the 
construction  phase;  and  (4)  an 
approximately  $2  milHon  LOC  to  be 
used  to  satisfy  secinity  deposit 
requirements  under  flie  power  purchase 
contracts.  Under  tiie  terms  of  the 
Facility,  and  any  interest  rate  protection 
agreement  that  may  be  required,  the 
interest  cost  to  Project  Venture  will  not 
exceed  12%  per  annum. 

Project  Venture  has  requested  an 
exception  from  the  competitive  bidding 
requirements  of  rules  50(b)  and  (c)  under 
the  Act  under  rule  50(a)(5)  in  order  to 
permit  it  to  begin  to  negotiate  the  terms 
and  conditions  of  the  proposed  Facility. 
The  request  was  made  on  the  basis  that 
competitive  bidding  is  not  feasible  or 
adaptable  to  this  transaction  because  of 
the  specialized  and  competitive  nature 
of  the  current  market  for  this  kind  of 
project  financing.  It  may  do  so. 

Finally,  CSW  proposes  to  enter  into 
an  equity  commitment  agreement 
("Support  Agreement")  with  CTI  and  the 
lending  banks,  whereby  CSW  will  agree 
to  make  all  equity  contributions  to 
Project  Venture  in  the  event  that  the 
Partnership  fails  to  perform  its  capital 
contribution  obligations.  CSW's 
obligations  under  the  Support 
Agreement  will  not  exceed  $13.4  million. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
(FR  Doc.  91-21326  Filed  »-5-01;  8:45  am] 
WLUNQ  COOe  MtO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaatar  Loan  Areas  #2526 
and  #2527] 

Massachusetts,  (WHti  Contiguous 
Counties  in  Rhode  Island);  Declaration 
of  Disaster  Loan  Area 

Barnstable,  Bristol,  and  Plymouth  and 
the  contiguous  counties  of  Dukes  and 
Norfolk  in  the  Commonwealth  of 
Massachusetts  and  Bristol,  Newport  and 
Providence  coanties  in  the  State  of 
Rhode  Island  constitute  a  disaster  area 
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as  a  result  of  Hurricane  Bob  which 
occurred  on  August  19, 1991. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
October  28, 1991  and  for  economic 
injury  until  the  close  of  business  on  May 
29. 1992  at  the  address  listed  below. 

Disaster  Area  1  Office.  Small  Business 
Administration,  360  Rainbow 
Boulevard  South,  3rd  floor.  Occidental 
Chemical  Center,  Niagara  Falls.  NY 
14302  or  other  locally  announced 
locations. 


The  interest  rates  are: 


Percent 


For  Physical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere 8000 

Homeowners  Without  Credit 
Available  Elsewhere 4.000 

Businesses  With  Credit  Avail- 
able Elsewhere —       BiMO 

Businesses  and  Non-Profit  Orga- 
nizations Without  Credit 
Available  Elsewhere  » 4.000 

Others  (Including  Non-Profit  Or- 
ganizations)      With       Credit 

Available  Hsewhere 9125 

For  Economic  Injury: 

Businesses  and  Small  Agricultur- 
al Cooperatives  Without  Credit 
Available  Elsewhere 4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  252606  for 
Massachusetts  and  252708  for  Rhode 
Island.  For  economic  injury  the  numbers 
are  738500  for  Massachusetts  and  738600 
for  Rhode  Island. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  29, 1991. 
Patricia  Saiki. 
Administrator. 
(FR  Doc,  91-27327  Filed  9-5-91;  8:45  am) 

BUiJNQ  CODE  M)2S-01-U 


[Declaration  of  Disaster  Loan  Arsas  #2527 
and  #2526] 

Rhode  Island,  (With  Contiguous 
Counties  In  Massachusetts); 
Declaration  of  Disaster  Loan  Area 

Newport  County  and  the  contiguous 
counties  of  Bristol.  Kent  and 
Washington  in  the  State  of  Rhode  Island 
and  Bristol  County  in  Massachusetts 
constitute  a  disaster  area  as  a  result  of 
Hurricane  Bob  which  occurred  on 
August  19, 1991.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  28, 1991  and  for 
economic  injury  tmtil  the  dose  of 


business  on  May  21. 1992  at  the  address 

listed  below: 

Disaster  Area  1  Office,  Small  Business 
Administration.  360  Rainbow 
Boulevard  South,  3rd  floor,  Occidental 
Chemical  Center.  Niagara  Falls.  NY 
14302  or  other  locally  announced 
locations. 
The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere 8.000 

Homeowners  without  credit 
available  elsewhere - -..      4.000 

Businesses  with  credit  available 
elsewhere - - 8.000 

Businesses  and  non-profit  organi- 
zations without  credit  avail- 
able elsewhere 4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewijere - 9.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere - -      4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  252708  for 
Rhode  Island  and  252608  for 
Massachusetts.  For  economic  injury  the 
numbers  are  738600  for  Rhode  Island 
and  738500  for  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  29. 1991. 
Patricia  Saild, 
Administrator. 
(FR  Doc.  91-21328  Filed  9-6-91:  8:45  am) 

BHJJNQCODE  lOZS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Des  Moines  International  Airport;  Des 
Moines,  lA;  FAA  Approval  of  Noise 
Compatlbltity  Program 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  submitted  by  the  city  of  Des 
Moines  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  (ASNA)  of  1979  (Public 
Law  96-193)  and  14  CFR  part  isa  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No.  96- 
52  (1980).  On  February  1. 1991,  the  FAA 
determined  that  the  Noise  Exposure 
Maps  submitted  by  the  city  of  Des 
Moines  under  part  150  were  in 


compliance  with  applicable 
requirements.  On  ]uly  30, 1991.  the 
Assistant  Administrator  approved  the 
Des  Moines  International  Airport  Noise 
Compatibility  Program.  All  of  the 
recommendations  of  the  program  were 
approved. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Des  Moines 
International  Airport  Noise 
Compatibility  Program  is  July  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  John  Tatschl,  ACE-615B,  Federal 
Aviation  Administration,  Airports 
Division,  601  E.  12th  St..  Kansas  City. 
Missouri  64106.  Telephone  No.  (816)  426- 
6614.  Documents  reflecting  this  FAA 
action  may  be  obtained  from  the  same 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  the  Des 
Moines  International  Airport,  effective 
July  30. 1991. 

Under  section  104(a)  the  Aviation 
Safety  and  Noise  Abatenaent  Act 
(ASNA)  of  1979.  an  airport  operator  who 
has  previously  submitted  a  Noise 
Exposure  Map  may  submit  to  the  FAA  a 
Noise  Compatibility  Program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
FAR  part  150  is  a  local  program,  not  a 
Federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  m 
part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979,  and  is 
limited  to  the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 
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c.  Program  mea  jures  would  not  create 
an  undue  burden  in  interstate  or  foreign 
commerce,  unjust  y  discriminate  against 
types  or  classes  o  f  aeronautical  uses, 
violate  the  terms  )f  airport  grant 
agreements,  or  in  rude  into  areas 
preempted  by  the  Federal  Government; 

d.  Program  measures  relating  to  the 
use  of  flight  proce  dures  can  be 
implemented  witf  in  the  period  covered 
by  the  program  w  thout  derogating 
safety,  adversely  affecting  the  efficient 
use  and  managem  ent  of  the  navigable 
Airspace  and  Air  Traffic  Control 
Systems,  or  adver  sely  affecting  other 
powers  and  respo  isibilities  of  the 
Administrator  prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  o  an  airport  Noise 
Compatibility  Pro  jram  are  delineated  in 
FAR  part  150.  S  1!  0.5.  Approval  is  not  a 
determination  cor  ceming  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law  Approval  does  not  by 
itself  constitute  ai  FAA  implementing 
action.  A  request  or  Federal  action  or 
approval  to  imple  nent  specific  noise 
compatibility  mea  mres  may  be  required, 
and  an  FAA  decis  on  on  the  request 
may  require  an  en  vironmental 
assessment  of  the  proposed  action. 
Approval  does  no  constitute  a 
commitment  by  th  b  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Fede|'al  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Regional  Office  in 
Kansas  City,  Missouri. 

The  city  of  Des  Moines  submitted  to 
the  FAA  on  Septetiber  11, 1989  the 
Noise  Exposure  Maps,  descriptions,  and 
other  documentation  produced  during 
the  Noise  Compatibility  Planning  study. 
The  Des  Moines  Idtemational  Airport 
Noise  Exposure  Kmps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requiretnents  on  February  1, 
1991.  Notice  of  thi$  determination  was 
published  in  the  Fftderal  Register  on 
February  20, 1991. 

The  Des  Moines  International  Airport 
study  contains  a  p-oposed  Noise 
Compatibility  Proj  ram  comprised  of 
actions  designed  f  >r  phased 
implementation  bj  airport  management 
and  adjacent  jurisi  iictions  from  the  date 
of  study  completia  n  to  beyond  the  year 
1994.  It  was  requeued  that  the  FAA 
evaluate  and  appr)ve  this  material  as  a 
noise  compatibilit;r  program  as 
described  in  sectic  n  104(b)  of  the  Act. 
The  FAA  began  it(  review  of  the 
program  on  Februi  ry  1, 1991,  and  was 
required  by  a  provision  in  the  Act  to 
approve  or  disapptove  the  program 
within  180  days  (other  than  the  use  of 


new  flight  procedures  for  noise  control.) 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  20 
proposed  actions  for  noise  abatement 
and  mitigation  on  and  off  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Assistant 
Administrator  effective  July  30, 1991. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  Some 
of  the  noise  abatement  measures  include 
departure  turns,  restrictions  on  early 
turns,  restrictions  on  Air  National  Guard 
flight  patterns,  restrictions  on  engine 
maintenance  run-up,  established 
helicopter  procedures,  relocate  Runway 
23  threshold,  and  lengthen  Runway  5-23. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  on  July 
30, 1991.  The  Record  of  Approval,  as 
well  as  other  evaluation  materials  and 
the  documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  for  the  Des 
Moines  International  Airport. 

Issued  in  Kansas  City,  Missouri,  on  August 
26. 1991. 

George  A.  Hendon, 

Manager,  Airports  Division,  Central  Region. 
(PR  Doc.  91-21390  Filed  9-5-91;  8:45  am) 
mujNO  cooc  Mao-oi-M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Gaston,  Lincoln,  and  CatawtM 
Counties,  NC 

AQENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Gaston,  Lincoln  and  Catawba 
Counties,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  C.  Shelton,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  26806,  Raleigh,  North  Carolina 
27611,  (919)  856-4350. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT).  will  prepare  an 
environmental  impact  statement  (EIS) 


on  a  proposed  relocation  of  NC  16  from 
Lucia  in  Gaston  County,  North  Carolina 
to  NC  150  in  Catawba  County,  North 
Carolina.  The  proposed  action  would  be 
the  construction  of  NC  16  as  a  four-lane 
limited  access  highway  on  new  location 
from  the  northern  terminus  of  relocated 
NC  16,  north  of  Lucia,  to  a  point  on  NC 
16  north  of  NC  150.  The  proposed 
highway  is  considered  necessary  to 
handle  existing  and  project  traffic 
demand  and  to  improve  a  link  between 
Charlotte  and  Hickory.  The  proposed 
action  is  part  of  the  1991  Lincoln  County 
Thoroughfare  Plan  and  the  1991 
Catawba  County  Thoroughfare  Plan. 

Alternatives  under  consideration 
include: 

1.  No-build, 

2.  Improvement  on  existing  location, 
and 

3.  Two  build  alternatives  consisting  of 
a  limited  access  highway  on  new 
location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State  and  local 
agencies.  A  series  of  public  meetings 
and  a  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  at  the  time 
of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  in 
Federal  Programs  and  activities  apply  to  this 
program). 

Issued  on:  August  29, 1991. 
Roy  C  Shelton, 

District  Engineer,  Raleigh,  North  Carolina. 
(PR  Doc.  91-21391  Filed  »-S-91:  8:45  am] 
MLLINO  CODE  M10-22-M 


National  Highway  Traffic  Safety 
Administration 

Heavy  Truck  Safety  Plan 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

action:  Notice  of  availability. 

summary:  This  notice  announces  the 
publication  of  the  U.S.  Department  of 
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Transportation  Heavy  Truclc  Safety 
Plan.  This  document  was  jointly 
authored  by  the  U.S.  Department  of 
Transportation's  Federal  Highway 
Administration,  National  Highway 
Traffic  Safety  Administration,  and 
Research  and  Special  Programs 
Administration.  The  plan  was  developed 
to  provide  a  coordinated  program  for 
improving  heavy  truck  safety  over  the 
next  three  years.  The  document 
provides  an  overview  of  current  and 
future  Departmental  initiatives  for  use 
by  government  agencies,  manufacturers, 
commercial  carriers  and  drivers,  and  the 
public.  The  document  identifies  six  key 
areas  that  the  Department  has  targeted 
for  heavy  truck  safety  improvements: 
Carrier  Operations;  Driver  Behavior  and 
Qualifications;  Vehicle  Performance 
Characteristics;  Cargo  Handling: 
Roadway  Safety;  and  Vehicle  Condition 
Data.  Individual  projects  are  presented 
in  each  of  these  areas,  along  with  the 
responsible  administration  within  the 
Department  proposed  future  strategies, 
and  key  milestone  dates.  The 
Department  plan  also  identifies 
cooperative  programs  with  the  public 
and  private  sectors  to  materially  reduce 
the  risk  and  severity  of  heavy  vehicle 
crashes. 
FOR  FURTHER  INFORMATION  CONTACr. 

Interested  persons  may  obtain  a  copy  of 
the  plan  free  of  charge  by  sending  a  self- 
addressed  label  to  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Attention: 
NAD-51,  Washington,  D.C.  20590. 

Issued  September  3, 1991. 
Donald  C  Bischoff, 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc.  91-21365  Filed  9-5-01:  8:45  am) 

mUlNQ  COM  4010-M-M 


Maritime  Administration 
[Docket  S-e84] 

Sulphur  Carriers,  Inc.;  Application  for 
Temporary  Permission  Pursuant  to 
Section  805<a)  of  the  Merchant  Marine 
Act,  1936,  as  amended,  and  Article  Il- 
ls of  Waterman  Steamship 
Corporation's  Operating-Differential 
Subsidy  Agreement,  Contract  MA/ 
MSB-450  for  Operation  of  the  NORDIC 
LOUISIANA  in  the  Coastwise  Trade  of 
the  United  States. 

Notice  is  hereby  given  that  Sulphur 
Carriers,  Inc.  (SCI),  a  U.S.  corporate 
affiliate  of  Waterman  Steamship 
Corporation  (Waterman),  by  letter  dated 
August  29, 1991.  requested  temporary 
written  permission  pursuant  to  section 
805(a)  of  the  Act  and  Waterman's 
Operating-Differential  Subsidy 


Agreement  (ODSA).  Contract  MA/MSB- 
450.  to  operate  the  British-built  M/V 
NORDIC  LOUISIANA  (Vessel),  for  and 
on  behalf  of  Freeport-McMoran 
Resource  Partners  (Freeport) — a 
principal  phosphate  fertilizer  producer 
in  the  United  States — in  the  coastwise 
trade  of  the  United  States,  as  authorized 
by  Public  Law  102-100.  The  requested 
permission  is  for  a  period  of  four  years, 
or  until  a  replacement  vessel  for  the  M/ 
V  NORDIC  LOUISIANA  enters  service, 
whichever  is  sooner. 

SCI,  pursuant  to  an  agreement  it  has 
with  Freeport,  would  operate  the  Vessel, 
for  and  on  behalf  of  Frijeport.  in 
accordance  with  the  Congressional 
provision  contained  in  Public  Law  102- 
100,  which  authorized  its  coastwise 
operation.  Under  this  agreement,  the 
Vessel  will  engage  in  transportation  of 
Freeport's  proprietary  cargo— molten 
(liquid)  sulphur — in  the  coastwise  trade 
of  the  United  States.  The  corporate 
officers  of  SCI  have  over  40  years  of 
experience  in  operating  and  managing 
specialized  oceangoing  vessels,  and  SCI 
has  available  highly-experienced 
shipping  managers  and  staff.  Thus,  SCI 
believes  it  will  be  able  to  insure  that 
Freeport  is  able  to  utilize  the  Vessel 
most  economically  and  effectively. 

Finally,  SCI  advises  that  it  will 
function  as  a  discrete  corporate  entity 
having  segregated  financial  records  and 
accounts.  The  operating  and 
management  activities  of  SCI  will  be 
entirely  separate  from  and  unrelated  to 
the  operations  of  Waterman,  and  no 
operating-differential  subsidy  will  be 
paid  or  used  directly  or  indirectly  for  the 
benefit  of  SCL 

Any  person,  firm  or  corporation 
having  any  interest  (within  the  meaning 
of  section  805(a))  in  SCI's  request  and 
desiring  to  submit  comments  concerning 
the  request  must  by  5  p.m.  on  Sept.  20, 
1991  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  together  with  petition 
for  leave  to  intervene.  The  petition  shall 
state  clearly  and  concisely  the  grounds 
of  interest,  and  the  alleged  facts  relied 
on  for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if  it 
is  determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to  any 


person,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  2(X804  (Operating-Differential 
Subsidies)). 

By  Order  of  the  Maritime  Adminlttrator. 

Dated:  September  4, 1991. 
Joel  C.  Richard. 

Acting  Secretary.  Maritime  Administration. 
[FR  Doc.  91-21525  Filed  9-5-91;  8:45  am) 
BIUJNQ  CODE  «t10-aV4l 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Supplement  to  Department  Circular— 
Put>lic  Debt  Series— No.  27-91] 
Treasury  Notes,  Series  AE-1993 

Washington,  August  28, 1991. 

The  Secretary  announced  on  August 
27, 1991.  that  the  interest  rate  on  the 
notes  designated  Series  AE-1993, 
described  in  Department  Circular — 
Public  Debt  Series— No.  27-91  dated 
August  22, 1991,  will  be  6%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6%  percent  per  annum. 
Gerald  Murphy. 
Fiscal  .Assistant  Secretary. 
[FR  Doc.  91-21407  Filed  9-5-91;  8:45  am) 

WUJNQ  CODE  4iMM0-M 


(Supplement  to  Department  Circular— 
PubHc  Debt  Series— No.  28-91 1 
Treasury  Notes,  Series  S-1996 

Washington.  August  29. 1991. 

The  Secretary  announced  on  August 
28. 1991.  that  the  interest  rate  on  the 
notes  designated  Series  S-1996, 
described  in  Department  Circular — 
Public  Debt  Series— No.  28-91  dated 
August  22, 1991,  win  be  7V4  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7y4  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  91-21408  Filed  9-5-91;  8:45  am| 

BILUNQ  CODE  4*10-4(MI 


Public  Information  Collection 
RequlremenU  Submitted  to  0MB  for 
Review 

Dated:  August  29, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
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the  Paperwork  Re  luction  Act  of  1980. 
Public  Law  96-511 .  Copies  of  the 
submission(s)  maj'  be  obtained  by 
calling  the  Treasu  y  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collec  lion  should  be 
addressed  to  the  C  1MB  reviewer  listed 
and  to  the  Treasuify  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  31^1  Treasury  Annex, 


1500  Pennsylvania 


CF 


u]  ion  ] 
li(  ht  ] 


Washington.  DC  2  )220 
U.S.  Customs  Senf  ce 

OMB  Number: 

Form  Number- 
Type  of  Review: 

Title:  Certificate 
Tonnage  Tax 

Description:  The 
Payment  of  Tonna;  |e 
by  U.S.  Customs 
tonnage  tax  and 
of  the  vessel.  It  is 
upon  each  entry  of 
tonnage  year  to 
overpayment  of 

Respondents: 
profit. 

Estimated  Numapr 
133,839. 

Estimated  Burdep 
Recordkeeper 1 

Frequency  o/ 

Estimated  Total 
Burden:  3.905  hour! 


1P15-0113. 
1002. 
Extension, 
of  Payment  of 


Avenue,  NW., 


certificate  of 
Tax  is  generated 
payment  of 
money  by  master 
ijresented  to  Customs 
the  vessel  during  the 
enture  against 
toi  nage  taxes. 
Businesses  or  other  for- 

of  Recordkeepers: 

Hours  Per 
minute. 
ffRei  ponse:  On  occasion. 
Recordkeeping 


OMB  Number:  l4l  5-0148. 
"331. 
(tension, 
ing  Drawback  Entry 


[]F  331  serves  as  an 
•f  manufacture  and 
tbination),  or  a 
-^ed  merchandise, 
ng  of  a  claim  for  a 
or  Internal  Revenue 


Form  Number  C 

Type  of  Review: 

Title:  Manufactui 
and/or  Certificate.  1 

Description:  The  | 
entry,  a  certificate 
delivery  (or  the  cor 
certificate  of  impor 
necessary  in  the  fili 
refund  of  duty  and/ 
tax  paid. 

Respondents:  Individuals  or 
households,  Businefses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Numbi  r  of  Respondents/ 
Recordkeepers:  3,5(  0. 

Estimated  Burdei  Hours  Per 
Response /Recordki  eper:  2  hours.  5 
minutes. 

Frequency  of  Res,  tonse:  On  occasion. 

Estimated  Total  I  eporting/ 
Recordkeeping  Bun  'en:  124,998  hours. 
Clearance  Officer:  halph  Meyer  (202) 

566-4019.  U.S.  Cu  itoms  Service, 

Paperwork  Management  Branch,  room 

6316, 1301  Constitution  Avenue,  NW.. 

Washington,  DC  20229. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880,  Office  df  Management  and 


Budget,  room  3001 


New  Executive 


Office  Building.  Washington.  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  91-21317  Filed  9-5-91;  8:45  am) 

WLUNQ  COOCMM-OZ-H 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  29, 1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0162. 

Form  Number  IRS  Form  4136. 

Type  of  Revenue:  Resubmission. 

Title:  Credit  for  Federal  Tax  on  Fuels. 

Description:  Internal  Revenue  Code 
(IRC)  section  34  allows  a  credit  for 
Federal  excise  tax  for  certain  fuels  uses. 
This  form  is  used  to  figure  the  amount  of 
income  tax  credit.  Data  is  used  to  verify 
the  validity  of  the  claims  for  the  type  of 
use. 

Respondents:  Individuals  of 
households.  Farms.  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  910.000. 

Estimated  Burden  Hours  Per 
Respondents/Recordkeeper 
Recordkeeping— 7  hours,  10  minutes 
Learning  about  the  law  or  the  form — 6 

minutes 
Preparing  and  sending  the  form  to  the 
IRS— 13  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,480,200  hours. 
Clearance  Officer  Garrick  Shear  (202) 

535-4297.  Internal  Revenue  Service, 

room  5571. 1111  Constitution  Avenue. 

NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001.  New  Executive 


Office  Building,  Washington.  DC 

20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-21318  Filed  9-5-91;  8:45  am] 
BILUNQ  COOC  tt30-01-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Condo  I,  Vilas 
County,  Wl 

AOENCY:  Resolution  Trust  Corporation. 
actiom:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Condo  I  located 
in  Vilas  County,  Wisconsin  is  affected 
by  section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  December  5. 
1991. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Lee  Stedman, 
Resolution  Trust  Corporation, 
Minneapolis  Consolidated  Office,  3400 
Yankee  Drive.  4th  Floor.  Eagan.  MN 
55122.  (612)  683-4567,  Fax  (612)  683- 
4580. 

SUPPLEMENTARY  INFORMATrON:  The 

property  is  located  just  off  of  and  north 
of  Highway  70  south  of  Phelps,  in  Vilas 
County,  Wisconsin,  The  property  is 
adjacent  to  the  Nicolet  National  Forest 
The  property  is  covered  property  within 
the  meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  is  located  south  of 
the  community  of  Phelps  in  North 
Central  Wisconsin  and  is  accessible 
from  Kentuck  Lake  Road  north  of 
Highway  70.  The  property  is 
approximately  88.22  acres  of  vacant 
recreational  land  with  4,400  feet  of 
frontage  on  Spectacle  Lake.  The 
property  is  west  of  and  shares  a 
common  boimdary  with  the  Nicolet 
National  Forest.  The  property  has  been 
subdivided  into  29  lots,  25  of  which  have 
lake  frontage.  Most  of  the  property  is 
forested  and  there  are  areas  of  small 
swamps  and  bogs. 

Property  size:  Approximately  88.22 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
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property  must  be  received  on  or  before 
December  5, 1991  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Iniemal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  5, 1991  to  Lee  Stedman  at  the 
above  "ADDRESSES"  and  in  the 
following  form: 
Notice  of  Serious  Interest 
RE:  Condo  I 

Federal  Register  Publication 
Date: 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990.  Public  Law  101- 
591,  section  10(b)(2).  (12  U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/    . 
Address/Telephone/Fax). 

Dated:  August  30, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
EKBCUtive  Secretary. 
[FR  Doc.  91-21314  Filed  9-5-91;  8:45  am) 
BILUNG  CODE  6714-01-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Estrella/Hidden 
Valley,  Maricopa  County,  AZ 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Estrella/Hidden 
Valley  located  in  Maricopa  County, 
Arizona,  is  affected  by  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 
dates:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  December  5, 
1991. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 


the  following  person:  Joanne  Burroughs, 
Resolution  Trust  Corporation,  Central 
Western  Consolidated  Office,  2910 
North  44th  Street.  Phoenix,  AX  85018, 
(602)  381-3460,  Fax  (602)  954-S549. 
SUPPLEMENTARY  INFORMATION:  The 
property  is  located  approximately  four 
miles  south  of  the  City  of  Goodyear  and 
approximately  Rfteen  miles  southwest 
of  the  Phoenix  metropolitan  area  off  of 
Interstate  Highway  10  (I-IO)  on  Estrella 
Boulevard,  Maricopa  County,  Arizona. 

The  property  subject  to  this  notice 
consists  of  the  combination  of  the 
Hidden  Valley  parcel  and  Phase  II  &  III 
Estrella.  The  eastern  boundary  of  the 
Phase  II  portion  of  Estrella  abuts  the 
Estrella  Mountain  Regional  Park  which 
is  owned  and  managed  by  Maricopa 
County.  The  property  is  covered 
property  within  the  meaning  of  Section 

10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  Public  Law  101-591  (12 
U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  consists  of  a  total 
of  approximately  14,440.87  acres.  Phase 

11  and  Phase  III  of  the  Estrella  portion  of 
the  property  consists  of  approximately 
5.788.19  acres.  The  Hidden  Valley 
portion  of  the  property  consists  of 
approximately  8,652.68  acres  and 
boarders  the  southern  boundary  of 
Phase  II  of  Estrella.  The  property 
consists  of  undeveloped  land, 
undisturbed  Sonoran  Desert,  vacant  or 
retired  agricultural  land,  and  some 
agricultural  land  planted  to  alfalfa  and 
cotton.  The  property  abuts  the  Estrella 
Mountain  Regional  Park  and  is  adjacent 
to  other  State-owned  lands.  Additional 
features  include  riparian  corridors 
where  wildlife  values  are  the  greatest 
and  the  occurrence  of  the  federally 
endangered  Desert  tortoise. 

Property  size:  Approximately  14,440.87 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
December  5, 1991  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  5. 1991  to  Joanne  Burroughs  at 
the  above  "AOORESSU"  and  in  the 
following  form; 


Notice  of  Serious  Interest  . 
RE:  Estrella/Hidden  Valley 

Federal  Register  Publication 
Date: 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law  101- 
591,  section  10(b)(2),  (12  U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  August  30. 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  )r., 
Executive  Secretary. 
(FR  Doc.  91-21315  Filed  9-5-91:  8:45  am] 

BIUJNQ  CODE  (714-01-11 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Mariner  Saudi 
Joint  Venture,  Baldwin  County,  AL 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  Mariner 
Saudi  Joint  Venture  located  in  Baldwin 
County,  Alabama,  is  affected  by  section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  December  5, 
1991. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Bill  Ruff. 
Resolution  Trust  Corporation.  Mid- 
Atlantic  Consolidated  Office.  100 
Colony  Square,  suite  2300,  Atlanta,  GA 
30361,  (404)  881-5059,  Fax  (404)  881- 
4995. 

SUPPLEMENTARY  INFORMATION:  The 
property  is  located  on  the  Fort  Morgan 
Peninsula  near  the  community  of  Gulf 
Shores  and  off  of  Fort  Morgan  Road 
(Highway  180)  approximately  8  miles 
west  of  Highway  59,  Baldwin  County. 
Alabama.  The  entire  property  is  within 
the  authorized  acquisition  boundary  for 
the  Bon  Secour  National  Wildlife  Refuge 
and  near  land  that  has  been  purchased 
for  the  Refuge.  The  peroperty  is  affected 
by  section  10  of  the  Coastal  Barrier 
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Improvement  Act  of  1  MO,  Public  Law 
101-591  (12  U.S.C.  144  la-3). 

Characteristics  of  tl  le  property  incude: 
The  property  consists  of  approximately 
134  acres  of  undevelo  )ed  land  which 
includes  primary  coastal  dunes  along 
the  Gulf  of  Mexico.  Tl  e  primary  dunes 
on  the  property  are  de  signaled  Critical 
Habitat  for  the  federa  ly-endangered 
Alabama  beach  mousi !.  The  site  is 
subject  to  flooding  anl  includes 
approximately  33  acr*  of  interdunal 
wetlands  which  provile  important  areas 
for  a  variety  of  migrat  )ry  birds. 

Property  size:  Appr<  ximately  134 
acres. 

Written  notice  of  se  ious  interest  in 
the  purchase  or  other  ransfer  of  the 
property  must  be  received  on  or  before 
December  5. 1991  by  tie  Resolution 
Trust  Corporation  at  tf  e  address  stated 
above. 


Those  entities  eligible  to  submit 
writen  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government'  and 

3.  "Quali^ed  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  5, 1991  to  Bill  Ruff  at  the 
above  "ADDRESSES"  and  in  the 
following  form: 

Notice  of  Serious  Interest 

Re:  Mariner  Saudi  Joint  Venture 

Federal  Register  Publication 

Date: 

1.  Entity  name. 


2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990.  Public  Law  101- 
591.  section  10(b)(2).  (12  U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  o^er  (e.g..  price  and 
method  of  fmancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  August  30. 1981. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
Executive  Secretary. 
|FR  Doc.  91-21316  Filed  9-5-91;  8j45  nm] 
BILUNa  CODE  6714-01-M 
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Friday.  September  6.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMISSION  ON  OVU.  RIGHTS 

September  4. 1991. 

DATE  AND  TIME:  Friday.  September  13, 
1991,  9:00  a.m.-2:00  p.m. 

PLACE:  U.S.  Commission  on  Civil  Rights. 
1121  Vermont  Avenue.  NW.,  Room  512. 
Washington.  D.C.  20425. 
STATUS:  Open  to  the  public. 

Friday,  September  13.  1991 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  July  Meeting 

III.  Announcements 

IV.  Appointments  for  the  New  Hampshire 

Advisory  Committee  and  interim 
appointments  for  the  North  Carolina  and 
Vermont  Advisory  Committees 

V.  Police  Community  Relations  in  Tampa 

(Florida) 

VI.  Staff  Director's  Report 

VII.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 

information:  Barbara  Brooks.  Press 

and  Communications,  (202)  378-8312. 

Emma  Monroig, 

Solicitor. 

(FR  Doc.  91-21512  Filed  9-4-91: 11:44  am) 

BILUNO  CODE  63S$-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (Eastern  Time) 

Tuesday,  September  17. 1991. 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building.  1801 

L  Street  NW..  Washington,  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 

Open  to  the  Public  and  Part  will  be 

Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(s). 

2.  A  Report  on  Commission  Operations. 

Closed  Session 

1.  Litigation  Authorization:  General 
Counsel  Recommendations. 

2.  Agency  Adjudication  and  Determination 
on  the  Record  of  Federal  Agency 
Discrimination  Complaint  Appeals. 

Note;  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 


advance  on  future  Commission  sessions. 
Please  telephone  (202)  663-7100  (voice)  and 
(202)  663-4494  (TTD)  at  any  time  for 
information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
information:  Frances  M.  Hart 
Executive  Officer  on  (202)  663-7100. 

This  Notice  Issued  September  4, 1991. 
Frances  M.  Hart. 

Executive  Officer.  Executive  Secretariat 
[FR  Doa  91-21576  Filed  »-*-91: 4«2  pmj 

MLUNO  CODE  67S0-0Mt 

FEDERAL  DEPOSIT  INSURANCE 
CORPOAATtON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2KX)  p.m.  on 
Tuesday,  September  10. 1991.  to 
consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Corporation  Stahis  Report— For  the  Six 
Months  Ended  June  30, 1991. 

Memorandum  re:  Request  for  Approval— 
On-site  Banyan  Support. 

Memorandum  re:  Authority  to  execute 
agreement  with  the  Internal  Revenue  Service 
concerning  consolidated  income  tax  refunds. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  323  of  the  Corporation's 
rules  and  regulations,  entitled  "Appraisals." 
which  would  (1)  eliminate  the  requirement  for 
regulated  institutions  to  obtain  appraisals  by 
certified  or  Ucensed  appraisers  for  real 
estate-related  financial  transactions  having  a 
value,  as  defmed  in  the  rule,  of  $100,000  or 
less:  (2)  permit  regulated  institutions  to  use 
appraisals  prepared  for  loans  insured  or 
guaranteed  by  an  agency  of  the  federal 
government  if  the  appraisal  conforms  to  the 
requirements  of  the  federal  insurer  or 
guarantor  and  (3)  add  a  definition  of  "real 
estate  "  and  "real  property  "  to  clarify  that  the 
appraisal  regulation  does  not  apply  to 
mineral  righu.  timber  rights,  or  growing 
crops. 


The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street.  NW., 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-8757. 

Dated:  September  3, 1991. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L  RobintoB, 

Executive  Secretary. 

(FR  Doc.  91-21475  Filed  9-3-91:  &45  amj 

BNXINQ  CODE  •714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  3XXi  p.m.  on  Tuesday,  September  10, 
1991,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(4),  (c)(6),  (c)(8),  (c)(9) 
(A)(ii),  (c)(9)(B).  and  {c)(10)  of  Title  5, 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda: 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Application  for  Consent  to  Merge  and 
Establish  a  Branch: 

Team  Bank,  Forth  Worth.  Texas,  an 
insured  State  nonmember  bank,  for  the 
Corporation's  consent  to  merge,  under  its 
charter  and  title,  with  First  National  Bank, 
Fredericksburg,  Texas,  and  for  consent  to 
establish  the  sole  office  of  First  National 
Bank  as  a  branch  of  the  resultant  bank. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  depository 
Institutions  or  officers,  directors. 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the 
affairs  thereof: 
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Names  of 
of  depository  i 
exempt  from  disc 
provisions  of  su 
(c)(9)(A)(ii]  of  the 
Sunshine  Act"  (5 
(c)(9)(A){ii)). 

Note:  Some  ma 
category  may  be 
agenda  without 
becomes  likely 
those  matters  wil 


and  names  and  locations 
instttutions  authorized  to  be 
osure  pursuant  to  the 
b^ections  (c)(e).  (c)(8).  and 
Government  in  the 
P.S.C.  552b(c)(6).  (c)(8),  and 


ters  falling  within  this 
I  ilaced  on  the  discussion 
fipther  public  notice  if  it 
substantive  discussion  of 
occur  at  the  meeting. 


thit 


Savings  Bank  Dallas, 
Number:  SW-0l8c  (Memo 
1991) 


■Bj 


Recommenda  ions  regarding  the 
liquidation  of  d(  pository  institutions' 
assets  acquired  t»y  the  Corporation  in  its 
capacity  as  rectiver,  liquidator,  or 
hquidating  agen^  of  those  assets 

Case  No.  47,730 
Various  Banks  ^nd  Savings  and  Loans. 
Nationwide 
Case  No.  47,735 
American  Diveriified  Savings  Bank,  Costa 
Mesa,  Califon  lii 

Reports  of  the  Office  of  Inspector 
General: 

Audit  Report  re: 
Americity  Fedei^l 
Texas,  Case 
dated  July  14. 
Audit  Report  re: 
First  Gibraltar 
Case  Number 
July  30, 1991) 
Audit  Report  re: 
MeraBank  Texa 
Case  Number: 
dated  July  16. 
Audit  Report  re: 
OHare  Consol 
201  (Memo 
Audit  Report  re 
Inventory  Closi 
Consolidated 
28,1991) 
Audit  Report  re: 
Audit  of  Asset 
Eastdil  Realty 
14,1991) 
Audit  Report  re: 
Audit  of  Asset 
First  Gibraltar 
(Memo  dated 
Audit  Report  re: 
Audit  of  Asset 
Sunbelt  Savin 
(Memo  dated ) 
Audit  Report  re: 
Information  Sys 
Consolidated 
(Memo  dated 
Audit  Report  re: 
Information  Systi 
Antonio  Consc  I 
Center  407 
Audit  Report  re 
Audit  of  the 
Owned  Real 
Consolidated 
August  7. 1991 
Audit  Report  re: 
Audit  of  the  FDK 
(Memo  dated 
Audit  Report  re: 


■  (Mc  mi 


nk,  FSB  Dallas  Texas, 
SW-021C  (Memo  dated 


F.S.B.,  El  Paso.  Texas, 
SW-003c/006c  (Memo 
1991) 


IK  ated  Office,  Cost  Center 
daled  August  2, 1991) 

<\Tb  Procedures,  Midland 
I  )ffice  (Memo  dated  July 


N^anagement  Contractor, 
Inc.  (Memo  dated  August 


;  \  anagement  Contractor, 
Bank,  FSB,  Dallas,  Texas 
J^ly  31, 1991) 


V^nagement  Contractor, 
F.S.B.,  Dallas.  Texas 
ily24. 1991) 


Audit  Report,  Denver 
ice.  Cost  Center  603 
August  16. 1991) 


t  >m. 
(  Iffic 


im  Audit  Report,  San 
idated  Office,  Cost 
o  dated  August  7, 1991) 


Man  igement  and  Control  of 
&  tate.  Anchorage 
C  iffice  (Memo  dated 


Fund  Allocation  System 
August  16. 1991) 


Audit  of  Legal  Expenses  Paid  Under 
Contract  No.  C-88225  (Memo  dated  July 
19, 1991) 
Audit  Report  re; 

Audit  of  the  Denver  Consolidated  Office's 
Division  of  Liquidation,  Time  and 
Attendance  Operations  (Memo  dated 
July  16, 1991) 
Audit  Report  re: 

Audit  of  the  Denver  Consolidated  Office's 
Legal  Division,  Time  and  Attendance 
Operations  (Memo  dated  July  16. 1991) 

Discussion  Agenda 

Recommendation  regarding  the 
liquidation  of  a  depository  institution's 
assets  acquired  by  the  Corporation  in  its 
capacity  as  receiver,  liquidator,  or 
liquidating  agent  of  those  assets: 

Case  No.  47.721 
The  National  Bank  of  Washington. 
Washington.  D.C. 

Matters  relating  to  an  assistance  agreement 
with  an  insured  institution. 

Matters  relating  to  the  disclosure  of 
confidential  information. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removal,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8).  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act '  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street. 
N.W.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-«757. 

Dated:  September  3, 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  91-21476  Filed  9-3-91;  4;49  pmj 
MUJNQ  COOC  •714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REQISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  56  FR  42378, 

August  27. 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  11:00  a.m.,  Tuesday, 
September  3, 1991. 


CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting:  the  following  such 
closed  item(8)  was  added:  Proposal  to     . 
revise  the  Federal  Reserve's  policy 
regarding  borrowing  by  examiners.  (This 
matter  was  previously  announced  for  a 
closed  meeting  on  August  14, 1991.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R,  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated;  September  3, 1991. 
lennifer }.  Johnson, 
Associate  Secretary  of  the  Board, 
(FR  Doc.  91-21452  Filed  9-3-91: 4:40  pmj 

BILUNQ  CODE  UIO-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
September  11, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  September  3, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-21453  Filed  9-3-91;  4:40  pmj 
MUINO  CODE  «210-01-M 

LEGAL  SERVICES  CORPORATION 
BOARD  OF  DIRECTORS  MEETING;  NOTICE 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  will  be  held  on  September 
15-16, 1991.  The  meeting  will  commence 
at  1:00  p.m.  on  September  15, 1991  and  at 
9:00  a.m.  on  September  16, 1991. 

PLACE:  The  Ramada  Renaissance  Hotel, 
1001  County  Line  Road.  The  Ballroom. 
Jackson,  Mississippi  39211 
(601)957-2800 

1-600-227-5489  (Reservations) 
1-800-228-9898  (Reservations) 
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STATUS  OF  MEFTtNO:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  (1)  a  majority  vote  taken  in 
open  session  during  the  August  12. 1991 
meeting  of  the  Board  of  Directors  and  (2) 
a  supplemental  vote  taken  by  telephone 
on  August  26-28. 1991,  during  which  the 
specific  information  contained  herein 
was  provided  to  the  members  of  the 
Board  of  Directors.  At  the  closed 
session,  the  Board  of  Directors  will  hear 
and  consider  the  report  of  the  General 
Counsel  on  litigation  to  which  the 
Corporation  is  a  party,  and  will  consider 
pending  personnel  actions  and 
personnel-related  rules  and  practices, 
including  matters  related  to  current 
investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  The  Board  of  Directors  will 
also  receive  a  report  on  current 
investigations  from  the  Inspector 
General.  In  addition,  the  Board  of 
Directors  will  consider  matters  related 
to  the  resignation  of  the  incumbent 
president  and  recruitment  of  a  new 
president  for  the  Legal  Services 
Corporation.  A  portion  of  the  meeting 
may  be  closed  pursuant  to  a  vote  of  the 
Board  of  Directors,  which  will  be  taken 
in  open  session,  to  discuss  Agenda  items 
numbered  10  and  12  herein.  The  closing 
is  authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  Sections  552b  (c)  (2).  (6).  and 
(10)|.  and  the  corresponding  regulation 
of  the  Legal  Services  Corporation  [45 
C.F.R.  Sections  1622.5(a).  (e),  and  (h)|. 
The  closing  pursuant  to  the  August  12, 
1991  and  August  26-28. 1991  votes  has 
been  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law. 
Discussion  of  Agenda  items  numbered 
10  and  12  in  closed  session  is  contingent 
upon  a  majority  vote  of  the  Board  of 
Directors  at  its  September  15-16, 1991 
meeting.  The  Corporation's  General 
Counsel  has  certified  that  the  matters 
described  in  Agenda  items  numbered  10 
and  12  may  be  discussed  in  closed 
session  by  the  Board  of  Directors  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  is  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  400  Virginia 
Avenue.  SW.,  Washington,  DC,  20024,  in 
its  three  reception  areas,  and  is 
otherwise  available  upon  request. 

VOTE  TO  close: 

Vote  of  August  12. 1991 


Vote  of  August  1 2.  1  991  —Continued       Open  Session 


Board  Member 


J.  Blakeley  Halt... 
William  Kirlt.  Jr.... 

Jo  Belts  Love 

Guy  Mollnari 

Penny  Pullen 

Thoma»  Rath 

Basile  Uddo 

George  Wittgral.. 
Jeanine  Wolbeck 


Vote 


Yet. 

Yea. 

Yea. 

(Abaent) 

Yes. 

lAbeerrt) 

Yea. 

Yet. 

Ytt. 


Vote  of  August  26-28. 1991 


Board  Memt>er 

Vote 

Howard  Dana,  Jr _ _ _ 

J  Blaketev  HaM      

Yea. 
Ytt. 

William  Kirk.  Jr - 

Jo  Betti  Love „.....» 

Ytt. 
Ytt. 

Guy  Molinarl 

Penny  Putten.^-      ._ „_„..«..«.»„.    .»... 

Thomas  Ratfi 

Basile  Uddo 

George  Wittgraf ..— 

Jeanine  Wolbeck - 

Ytt. 
Ytt. 
Ytt. 
Yet. 
Ytt. 
Yta. 

Board  Member 

Vote 

Howard  Oana,  Jr 

Yes. 

Luis  QuinoL  Jr 

(Absent) 

MATTERS  TO  BE  CONSIDERED: 
Sunday,  September  15,  IMl 

Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  August  12. 1991 
Meeting. 

3.  Chairman's  Report. 

4.  President's  Report. 

5.  Legislative  Report. 

6.  Inspector  General's  Report. 

7.  Consideration  of  Supplemental  Repoii 
on  the  Competition  Study. 

Monday.  Septemtwr  16. 1991 

Open  Session  (Cant) 

8.  Consideration  of  Report  by  Audit  and 
Appropriations  Committee. 

9.  Consideration  of  and  Vote  to  Close  the 
Portion  of  the  September  16, 1991  Meeting  at 
which  the  Board  of  Directors  will  Discuss 
Agenda  Items  10  and  12  as  Described  Herein. 

10.  Hear  and  Consider  the  Report  of  the 
Presidential  Search  Committee  on 
Individual(s)  Recommended  to  Serve  as 
Interim  President  of  the  Legal  Services 
Corporation. 

Closed  Session 

11.  Consideration  of  Report  by  Inspector 
General  on  Current  Investigations  and  Other 
Matters. 

12.  Consider  Qualirications  of  Individual(s) 
and  Possibly  Select  an  Individual  to  Serve  as 
Interim  President  of  the  Legal  Services 
Corporation. 

13.  Consideration  of  Pending  Personnel 
Actions  and  Personnel-Related  Rules  and 
Practices,  and  Consultation  with  Board's 
Special  Counsel. 

14.  Hear  and  Consider  the  General 
Counsel's  Report  on  Pending  Litigation  to 
which  the  Corporation  is  a  Party. 


Monday.  September  IS,  1981  (ContiDued) 

15.  Receipt  of  Letter  of  Resignation  from 
the  President  of  the  Legal  Services 
Corporation. 

16.  Hear  and  Consider  the  Report  of  the 
Presidential  Search  Committee  on  the 
Organization  and  Development  oft 
Presidential  Search  Procedure. 

17.  Consideration  of  and.  if  necessary. 
Vote  on  Closure  of  a  Portion  of  the  November 
18. 1991  Meeting  of  the  Board  of  Directors. 

CONTACT  NMON  TOR  INTORMATION: 

Patricia  D.  Batie.  Executive  Office.  (202) 
863-1839. 

Date  Issued:  September  4. 1901. 
Patricia  D.  Batia, 
Corporate  Secretary. 
(FR  Doc.  91-21569  Filed  9-4-01:  3:44  pm] 
MUJfMCOOE  rOCO-OI-M 

RESOLUTION  TRUST  CORTONATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  following  the  FDIC  open  session 
that  begins  at  2:00  p.m.  on  Tuesday. 
September  10. 1991  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

•  Quarterly  Reports  of  Actions  Taken 
Under  Delegated  Authority  by  the  Resolution 
Trust  Corporation  Committee  on 
Management  and  Disposition  of  Assets  and 
the  Resolution  Trust  Committee  Senior 
Committee  on  Management  and  Disposition 
of  Assets.  October  1. 1990-December  31, 1990. 
and  January  1. 1991-March  31. 1991. 

•  Disposition  of  minutes  of  previous 
meetings. 

•  Memorandum  re: 

Proposed  Amendment  to  the  Appraisals 
Regulation 

Discussion  Agenda 

•  Memorandum  re: 

Master  Resolution  for  Mortgage 
Securitization  Transactions 

•  Memorandum  re: 

Proposed  Statement  of  Policy  Providing  for 
Confidential  Treatment  of  Proprietary 
Information  Obtained  in  Connection  with 
RTC's  Renegotiation  Efforts 

The  meeting  will  be  held  In  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street. 
N.W..  Washington,  D.C. 
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fi  irthe 


Requests  for 
concerning  the 
to  Mr.  John  M.  Bjickley, 
Secretary  of  the 
Corporation,  at 

Dated:  September 
Resolution  Trust 
John  M.  Buckley, 
Executive  Secreta^. 
[FR  Doc.  91-21565 

BILUNG  COOE  «714-0i-W 


er  information 
njeeting  may  be  directed 
Jr.,  Executive 
Resolution  Trust 
(p02)  416-7282. 

4,1991. 
Cbrporation. 


■iled  9-4-91:  3:20  pml 


19  31. 
tano  )ga  Office  Complex 
tanooga,  Tennessee. 


TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1442) 

TIME  AND  date:  ^0  a.m.  (EDT], 

September  10, 

PLACE:  Chatts 

Auditorium,  Cha 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
August  19. 1991. 

Action  Items 

A'eiv  Business 

A — Budget  and  Financing 

Al.  Fiscal  Year: 
Financed  from  Pov^r  I 
Borrowings. 


)91 


Capital  Budget 
Proceeds  and 


A2.  Fiscal  Year  1992  Operating  Budget 
Financed  from  Power  System  Revenue. 

A3.  Short-term  Borrowing  from  the 
Treasury. 

A4.  Section  13  Payments  in  Lieu  of  Taxes, 
Fiscal  Year  1990. 

B — Purchase  Awards 

Bl.  Systems  Contract  for  Accelerated 
Delivery  Schedule  for  Microcomputers  and 
Related  Items  for  Information  Services 
(Request  for  Proposal  YE-93900C). 

C — Power 

Cl.  Changes  in  Dispersed  Power 
Production  Guidelines. 

E — Real  Property  Transactions 

El.  Grant  of  Permanent  Easement  Affecting 
Approximately  0.20  Acre  of  Watts  Bar 
Reservoir  Land  in  Roane  County,  Tennessee. 

F — Unclassified 

Fl.  Supplement  to  Personal  Services 
Contract  No.  TV-81877V  with  Robert  L 
Cloud  Associates,  Inc. 

F2.  Supplement  to  Personal  Services 
Contract  No.  TV-83455V  with  Cygna  Group. 

F3.  Supplement  to  Personal  Services 
Contract  No.  TV-73026A  with  PRC 
Engineering  Systems,  Inc. 

F4.  Supplement  to  Personal  Services 
Contract  No.  TV-«5432  with  Performance 
Controls  Company. 


F5.  Supplement  to  Personal  Services 
Contract  No.  TV-83216V  with  BGP  Technical 
Services,  Inc. 

Fe.  Filing  of  Condemnation  Cases. 

F7.  TVA  Contribution  to  the  TVA 
Retirement  System  for  Fiscal  Year  1992. 

Information  Item 

1.  Supplement  to  Personal  Services 
Contract  No.  TV-82909V  with  B&W  Nuclear 
Service  Company. 

2.  Memorandum  of  Understanding  with  the 
Appalachian  Regional  Commission. 

CONTACT  PERSON  FOR  MORE 

information:  Alan  Carmichael, 
Manager,  Media  Relations,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-60(iO.  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 

Dated:  September  3, 1991. 
William  L  Osteen,  )r., 

Associate  General  Counsel  and  Assistant 

Secretary. 

|FR  Doc.  91-21484  Filed  9-4-91;  10:30  am) 

BILUNO  CODE  •120-<»-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Oflice  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  741 

Requirements  for  Insurance  and 
Eligible  Obligations 

Correction 

In  rule  document  91-17820,  beginning 
on  page  35808,  in  the  issue  of  Monday, 
July  29, 1991,  make  the  following 
corrections: 


Federal  Register 

Vol.  56,  No.  173 

Friday.  September  0.  1991 


§741.4    [Corrected] 

On  page  35811,  in  the  third  column,  in 
§  741.4(a)(3),  the  references  to 
paragraphs  (a)  and  (b)  should  read 
"(a)(1)"  and  "(a)(2)",  respectively. 

BILLINQ  CODC  1S0M1-D 


NUCLEAR  REGULATORY 
COMMISSION 

Possible  Safety  Impacts  of  Economic 
Performance  Incentives:  Final  Policy 
Statement 

Correction 

In  notice  document  91-17484  beginning 
on  page  33945  in  the  issue  of 
Wednesday,  July  24, 1991,  make  the 
following  corrections; 

1.  On  page  33945,  in  the  3d  column,  in 
the  12th  line  "EPA"  should  read  "EPI". 

2.  On  the  same  page,  in  the  same 
column,  in  the  second  paragraph,  in  the 
last  line  "EPA"  should  read  "EPI". 


3.  On  page  33947.  in  the  2d  column,  in 
the  12th  line  "license"  should  read 
"licensee". 

BILLINO  CODE  1SO»41-0 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Commerlcai  Space 
Transportation 

Environmental  Impact  Statement; 
Washington,  DC 

Correction 

In  notice  document  91-20164 
appearing  on  page  41718  in  the  issue  of 
Thursday,  August  22, 1991,  make  the 
following  correction; 

In  the  third  column,  in  the  first  full 
paragraph,  in  the  seventh  line, 
"September  2, 1991"  should  read 
"September  23, 1991". 

BILUNO  COOC  IMt-01-0 
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Friday 
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and 

Transportation 
Barriers  Compliance 
Board 

36  CFR  Part  1191 

Americans  With  Disabiiities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings  and 
Facilities;  Transportation  Facilities; 
Amendment  to  Final  Guidelines 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 
(Docket  No.  90-4] 
RIN  3014-AA09 

Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Transportation  Facilities 


[Architectural  and 

I  Bairiers  Compliance 


agency: 

Transportation '. 

Board. 

ACTION:  Amendment  to  final  guidelines. 


summary:  On  July  16, 1991,  the 
Architectural  and '  ransportation 
Barriers  Complianc  e  Board  published 
flnal  guidelines  to  assist  the  Department 
of  Justice  in  establishing  accessibihty 
standards  for  new  :onstruction  and 
alterations  in  place  s  of  public 
acconunodation  an  1  commercial 
facilities,  as  requin  d  by  tide  III  of  the 
Americans  with  Di  labilities  Act  (ADA) 
of  1990.  The  guideli  nes  reserved  a 
section  for  additioi  al  requirements  for 
transportation  faci!  ities.  These  flnal 
guidelines  contain  hose  additional 
requirements  for  tri  msportation  facilities 
and  will  ensure  tha  t  such  facilities  are 
readily  accessible  I  o  and  usable  by 
individuals  with  dii  labihties  in  terms  of 
architecture  and  de  sign,  transportation, 
and  communicatioi  1.  These  guidelines 
are  also  applicable  to  publicly  operated 
transportation  facil  ities  covered  by  title 
n  of  the  ADA  in  orf  er  to  assist  the 
Department  of  Trai  sportation  (DOT)  in 
establishing  accessibility  standards  for 


those  facilities.  The 


Board  has  published 


final  guidelines  elsi  iwhere  in  today's 
Federal  Register  fo:  transportation 
vehicles. 

EFFECTIVE  DATE:  September  6, 1991. 
FOR  FURT.'^ER  INFOF  MATION  CONTACT 

James  Raggio,  Offi(  e  of  the  General 
Counsel,  Architecti  iral  and 
Transportation  Bar-iers  Compliance 
Board.  llll-18th  S  reet,  NW.,  suite  501. 
Washington,  DC  2C  D36.  Telephone  (202) 
653-7834  (Voice/Tl  ID).  This  is  not  a  toll- 
free  number.  This  c  ocument  is  available 
in  accessible  formats  (cassette  tape, 
braille,  large  print,  pr  computer  disc) 
upon  request. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26, 1991, 
Transportation  Barriers 
Board  published 
Federal  Register  to 

Department  of  Just 
accessibility  standards 
construction  and 


fii  al  1 


the  Architectural  and 
Compliance 
guidelines  in  the 
assist  the 
ce  in  establishing 
for  new 
alterations  in  places  of 


public  accommodation  and  commercial 
facilities,  as  required  by  title  III  of  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990.  See  56  PR  35408,  as  corrected  at 
56  PR  38174  (August  12, 1991).  The 
guidelines  contained  scoping  provisions 
and  technical  specifications  generally 
applicable  to  aU  types  of  buildings  and 
facilities  covered  by  tide  III  of  the  ADA 
(sections  4.1  through  4.35)  and 
additional  requirements  specifically 
applicable  to  restaurants  and  cafeterias 
(section  5);  medical  care  facilities 
(section  6);  mercantile  and  business 
facihties  (section  7);  libraries  (section  8); 
and  transient  lodging  (section  9). 

Tide  III  of  the  ADA  specifically 
covers  privately  operated  terminals, 
depots,  or  other  stations  used  for  public 
transportation.  The  scoping  provisions 
and  technical  specifications  contained 
in  sections  4.1  through  4.35  of  the 
guidelines  are  applicable  to  those 
transportation  facilities.  Because 
transportation  facilities  have  unique 
characteristics,  some  of  which  involve 
coordination  with  transportation 
vehicles,  the  Board  reserved  a  section  of 
the  guidelines  for  additional 
requirements  that  would  specifically 
apply  to  transportation  faciUties  pending 
the  development  of  accessibility 
guidelines  for  transportation  vehicles. 
On  March  20, 1991,  the  Board  published 
a  supplementary  notice  of  proposed 
rulemaking  (SNPRM)  in  the  Federal 
Register  which  contained  the  proposed 
amendments  to  the  accessibility 
guidelines  for  buildings  and  facilities  for 
transportation  facilities  (56  FR  11874). 
The  SNPRM  sought  comment  from  the 
public  in  response  to  specific  questions 
and  information  regarding  issues  related 
to  transportation  facilities.  The  Board 
also  published  proposed  guidelines  for 
transportation  vehicles  in  the  Federal 
Register  on  the  same  date.  A  total  of  150 
commenters  including  a  broad  range  of 
interested  individuals,  groups 
representing  people  with  disabilities, 
transit  agencies,  manufacturers,  bus 
operators  and  trade  associations 
responded  to  the  SNPRM  and  proposed 
guidelines  for  transportation  vehicles. 
The  comments  were  sorted  by  section  or 
question  and  analyzed. 

The  Board  is  amending  the 
accessibility  guidelines  for  buildings  and 
facilities  to  include  additional 
requirements  specifically  applicable  to 
transportation  facilities.  The  additional 
requirements  will  ensure  that 
transportation  facilities  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  in  terms  of  architecture 
and  design,  transportation,  and 
communication. 

As  discussed  under  specific  sections, 
the  Board  has  reserved  action  in  some 


areas  pending  further  study  or  research. 
The  Board  has  an  on-going  research  and 
technical  assistance  program  and  plans 
to  review  and  up-date  the  guidelines 
periodically  to  ensure  that  they  remain 
consistent  with  technological 
developments  and  changes  in  model 
codes  and  national  standards,  and  meet 
the  needs  of  individuals  with 
disabilities. 

Title  III  of  the  ADA  becomes  effective 
on  January  26,1992.  See  42  U.S.C.  12181 
note.  The  requirements  of  title  III 
relating  to  new  construction  apply  to 
places  of  public  accommodation  and 
commercial  facilities  designed  or 
constructed  for  first  occupancy  after 
January  26, 1993.  See  42  U.S.C. 
12183(a)(1).  The  Departinent  of  Justice 
published  final  regulations  to  implement 
tide  III  in  the  Federal  Register  on  July  26, 
1991  (56  FR  35544)  which  further  address 
these  dates. 

In  amending  the  accessibility 
guidelines  for  buildings  and  facilities, 
the  Board  has  also  made  those 
guidelines  applicable  to  publicly 
operated  transportation  facilities 
covered  by  tide  II  of  die  ADA.  Title  II 
establishes  accessibility  requirements 
for  both  new  and  existing  transportation 
facilities  operated  by  units  of  State  and 
local  govenunent  and  the  National 
Railroad  Passenger  Corporation 
(Amti-ak).  Tide  II  of  the  ADA  also- 
becomes  effective  on  January  26, 1992. 
See  42  U.S.C.  12131  note,  12141  note,  and 
12161  note.  In  the  case  of  rapid  rail,  light 
rail,  and  commuter  rail,  title  II  requires 
with  respect  to  existing  facilities  that 
"key  stations"  as  determined  under 
criteria  established  by  DOT  be  made 
accessible  by  July  26. 1993.  See  42  U.S.C. 
12147(b)  and  12162(e)(2)(A).  DOT  may 
extend  this  period  for  stations  that  need 
extraordinarily  expensive  structural 
changes  to,  or  replacement  of,  existing 
facilities  for  up  to  20  years  for  commuter 
rail  and  30  years  for  rapid  rail  and  light 
rail  provided  certain  conditions  are  met. 
Id.  Tide  II  also  establishes  "program 
accessibility"  requirements  with  respect 
to  all  other  existing  stations  on  rapid  rail 
and  light  rail  systems  for  persons  with 
disabihties  other  than  wheelchair  users. 
See  42  U.S.C.  12147.  In  the  case  of 
intercity  rail,  all  existing  stations  must 
be  made  accessible  by  July  26,  2010.  See 
42  U.S.C.  12162(e)(2)(A).  In  addition,  tide 
II  establishes  accessibility  requirements 
for  alterations  to  existing  facilities.  See 
42  U.S.C.  12147(a)  and  12162(e)(2)(B). 
DOT  is  responsible  for  issuing 
regulations  that  include  accessibility 
standards  for  these  publicly  operated 
transportation  facilities.  DOT's 
standards  must  be  consistent  with  the 
Board's  guidelines. 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6,  1991  /  Rules  and  Regulations         45501 


Section-by-Section  Analysis 

10.  Transportation  Facilities 

10.1    General 

This  section  is  a  scoping  provision 
which  applies  all  the  other  provisions 
for  buildings  and  facilities  published  in 
the  Federal  Register  on  )uly  26, 1991  (56 
PR  35408)  to  transportation  facilities,  in 
addition  to  the  applicable  requirements 
of  this  section. 

Tide  III  of  the  ADA  does  not  require 
elevators  in  newly  constructed  or 
altered  places  of  public  accommodation 
and  commercial  facilities  that  are  less 
than  three-stories  or  have  less  than  3,000 
square  feet  per  story,  unless  the  facility 
is  a  type  specified  in  the  statute  or 
designated  by  the  Department  of  Justice. 
See  42  U.S.C.  12183(b].  This  exemption 
is  contained  in  section  4.1.3(5] 
(Accessible  Buildings:  New 
Construction)  of  the  guidelines. 
However,  there  is  no  elevator  exemption 
in  title  II  of  the  ADA  for  publicly 
operated  transportation  facihties.  In 
addition,  the  Department  of  Justice  has 
designated  privately  operated  terminals, 
depots,  or  other  stations  used  for  public 
transportation,  or  an  airport  passenger 
terminal,  as  not  eligible  for  the  elevator 
exemption  under  title  III  of  the  ADA. 
See  56  FR  35544  (July  26, 1991)  (28  CFR 
36.401)(d)).  Therefore,  exception  one  for 
elevators  in  section  4.1.3(5)  (Accessible 
Buildings:  New  Construction)  and  the 
exception  in  4.1 .6(k)  (Accessible 
Buildings:  Alterations]  of  the  guidelines 
do  not  apply  to  transportation  facilities 
covered  by  title  II  of  the  ADA  and  will 
not  apply  to  privately  operated 
transportation  facilities  covered  by  tide 
III  of  the  ADA  under  the  Department  of 
Justice's  regulations.  This  has  been 
clarified  in  the  final  guidelines  for 
transportation  facilities. 

Comment.  The  Board  sought  comment 
in  the  SNPRM  on  whether  or  not  the 
method  for  separating  the  guidelines 
according  to  transportation  mode  (e.g., 
bus  stops  and  terminals,  fixed  facilities 
and  stations,  airports,  and  boat  and 
ferry  docks]  was  appropriate  or  whether 
another  method  should  be  used.  An 
overwhelming  majority  of  the  comments 
supported  the  separation  according  to 
transportation  mode. 

Response.  The  Board  has  maintained 
the  divisions  as  stated  in  the  SNPRM. 

Comment.  Several  commenters 
proposed  publishing  all  provisions 
pertaining  to  transit  facilities  to 
eliminate  cross-referencing  or  specifying 
which  provisions  of  4.1  through  4.35 
apply  to  bus  stops,  as  many  provisions 
appear  to  be  irrelevant.  One  commenter 
proposed  referencing  section  7.2  or 
referencing  sections  5  through  9  to 


ensure  that  accessible  ticketing 
windows  are  covered. 

Response.  While  cross-referencing 
may  be  cumbersome,  it  is  not  feasible  to 
republish  in  full  every  provision  that 
applies  to  each  different  mode  of 
transportation.  In  order  to  clarify  that 
sections  5  through  9  are  applicable  to 
transportation  facilities,  the  final 
guidelines  specifically  reference 
sections  5  through  9.  Thus,  a  rail  station 
that  has  a  restaurant  will  have  to 
comply  with  the  requirements  for  the 
rail  station  and  the  applicable 
requirements  pertaining  to  restaurants. 
If  the  rail  station  is  located  in  a  hotel, 
there  are  apphcable  requirements 
pertaining  to  the  hotel.  In  addition,  the 
reference  to  4.1  through  4.34  was 
expanded  to  include  a  new  section,  4.35 
(Dressing  Rooms). 

Comment.  One  commenter  requested 
a  clarification  of  "fixed  facility"  and 
another  commenter  felt  that  the 
definition  of  "facility"  should  include 
platforms.  One  commenter  was 
concerned  that  the  proposed  criteria 
does  not  consider  the  need  for  an 
"opposing  zone"  to  provide  return  bus 
service. 

Response.  The  term  "fixed"  was 
deleted  from  the  phrase  "fixed  facility" 
to  be  consistent  with  the  definition  of 
"facility"  in  section  3.5  (Definitions) 
which  provides  that  a  facility  is  "(ajll  or 
any  portion  of  buildings,  structures,  site 
improvements,  complexes,  equipment, 
roads,  walks,  passageways,  parking  lots, 
or  other  real  or  personal  property 
located  on  a  site."  This  definition  would 
include  platforms. 

The  suggestion  to  include  guidelines 
requiring  an  "opposing  zone"  for  return 
bus  service  involves  an  operational 
issue  and  is  not  under  the  purview  of 
these  guidelines. 

Comment.  The  Board  sought  comment 
in  the  SNPRM  on  whether  the  terms 
"station"  and  "terminal"  should  be 
defined.  The  comments  received  were 
split  on  whether  to  define  the  terms  in 
the  guidelines  or  defer  to  DOT  for 
definition.  Some  commenters  suggested 
definitions  for  the  terms. 

Response.  The  final  guidelines  do  not 
contain  a  definition  of  "station"  or 
"terminal"  as  DOT  has  defined  those 
terms  in  its  regulations  (see  49  CFR 
37.3). 

10.2    Bus  Stops  and  Terminals 

10.2.1    New  Construction 

Passenger  Pad    10.2.1(1) 

Section  10.2.1(1)  of  the  final  guidelines 
applies  to  the  construction  of  a  new  bus 
loading  "passenger  pad"  at  a  stop  or  the 
construction  of  a  boarding  and  alighting 
area  in  a  bus  terminal.  It  does  not 


address  the  location  of  a  bus  stop  on  an 
existing  public  way  which  is  addressed 
in  10.2.2(1).  The  final  guidelines  specify 
a  minimum  clear  level  area  (96  inches 
long  and  60  inches  wide)  outside  the  bus 
door  where  a  lift  or  ramp  would  be 
deployed.  The  space  must  be  clear  of 
utility  poles,  fire  hydrants,  street 
furniture  and  other  similar  obstacles. 

Comment.  Some  commenters  were 
confused  by  the  language  in  the  SNPRM 
which  stated  that  "jbjus  stops,  bays  and 
other  areas  where  a  lift  or  ramp  is  to  be 
deployed  shall  have  a  pad  with  a  firm, 
stable  surface  *  *  *."  The  commenters 
questioned  whether  this  should  be 
interpreted  to  mean  that  a  concrete  pad 
is  required  and  others  felt  that  it  is  not 
practical  or  cost-effective  to  require 
every  new  bus  stop  to  have  a  pad. 

Response.  The  Board  recognizes  that 
in  some  locations,  a  bus  stop  may 
consist  of  a  sign  on  a  pole  in  an 
unimproved  dirt  boarding  area.  The  final 
guidelines  were  changed  to  clarify  that 
"(wjhere  new  bus  stop  pads  are 
constructed  at  bus  stops,  bays  and  other 
areas  where  a  lift  or  ramp  is  to  be 
deployed,  they  shall  have  a  firm,  stable 
surface  *  *  *."  This  is  not  a  requirement 
for  a  concrete  pad,  but  rather  a  design 
standard  that  must  be  followed  where  a 
pad  is  provided. 

Comment.  The  SNPRM  provided  for  a 
minimum  clear  length  for  bus  stop  pads 
of  only  72  inches  measured  from  the 
curb  or  vehicle  roadway  edge  and  a 
minimum  clear  width  of  42  inches 
measured  parallel  to  the  vehicle 
roadway.  The  Board  sought  conunents 
on  whether  those  minimum  dimensions 
were  too  restrictive  and,  if  more  room 
should  be  required,  how  much.  The 
overwhelming  majority  of  the  responses 
supported  increasing  the  minimum 
dimensions.  Some  commenters 
supported  requiring  that  the  bus  stop 
pad  be  able  to  accommodate  the  entire 
lift  (up  to  48  inches)  plus  the  entire 
length  of  die  mobility  aid  (up  to  48 
inches).  Other  commenters  suggested 
other  dimensions  were  appropriate  such 
as  5  feet  by  8  feet;  4  feet  by  8  feet;  5  feet 
by  6  feet;  and  5  feet  by  7  feet.  One 
commenter  stated  diat  a  typical  public 
way  in  their  locale  extends  only  60 
inches  from  the  face  of  the  curb,  and 
would  not  be  able  to  meet  the  proposed 
72  inch  requirement.  Another 
commenter  stated  that  given  that  most 
transit  agencies  establish  bus  stops 
either  on  private  land  or  on  a  public 
right-of-way,  meeting  the  slope  and  size 
criteria  is  not  always  possible. 

Response.  The  proposed  dimensions 
in  the  SNPRM  were  minimum 
dimensions  based  on  preliminary  results 
of  a  Board-sponsored  project  on 
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accessible  parking  ind  loading  zones. 
That  study  showed  that  the  minimum 
space  required  at  ti  e  forward  edge  of 
the  lift  for  a  wheelc  hair  or  mobility  aid 
to  exit  was  3  feet.  T  he  72  inch  length 
requirement  propos  ed  in  the  SNPRM 
was  barely  adequa  e  if  the  bus  stopped 
slightly  back  from  I  le  curb  or  roadway 
edge  to  allow  addit  onal  room  to  exit  the 
end  of  the  lift  wher  deployed.  In 
addition,  the  width  requirement  of  42 
inches  proposed  in  the  SNPRM  allowed 
for  only  12  inches  c  f  leeway  to  position 
the  bus.  The  commi  tnts  received 
provided  strong  arj  ument  to  increase 
both  dimensions  to  better  accommodate 
a  wider  range  of  mi  ibility  devices  and  to 
provide  greater  eas3  in  aligning  the  bus 
into  the  pad  under  idverse  conditions. 
The  final  guideline!  increased  the 
minimum  clear  arei  to  96  inches  in 
length  and  60  inche  s  in  width. 

In  order  to  accon  modate  those 
situations  where  pi  ysical  or  site 
constraints  (including  a  limited  public 
way)  may  prohibit  ;ompliance  with  the 
prescribed  dimensi  ms,  the  final 
guidelines  provide  hat  the  minimum 
clear  length  of  96  ir  ches  measured  from 
the  curb  or  vehicle  "oadway  edge  and 
the  minimum  clear  width  of  60  inches 
measured  parallel  1 9  the  vehicle 
roadway  shall  be  c  )mplied  with  to  the 
maximum  extent  alowed  by  physical  or 
site  constraints. 

Comment.  One  c  >mmenter  questioned 
whether  a  "public  ^  i^ay"  was  a  sidewalk 
or  roadway,  or  bot  i. 

Response.  The  S;  4PRM  provided  that 
the  passenger  pad   hall  be  connected  to 
the  "public  way"  b;  i  an  accessible  route. 
To  be  more  consist  mt  with  the  language 
in  4.3(1]  (Accessibl ;  Route],  this 
terminology  was  c\  anged  in  the  Bnal 
guidelines  to  "streets,  sidewalks  or 
pedestrian  paths."  \  pedestrian  path 
includes  situations  where  there  may  not 
be  a  sidewalk  or  a  street  but  just  a  dirt 
pathway. 

Comment.  The  Bi  »ard  sought 
comments  on  how  o  provide  the 
maximum  acceptal  le  slope  without 
precluding  the  con!  truction  of  pads  in 
hilly  areas.  One  co  nmenter  felt  that  the 
proposed  solution  i  equiring  the  slope 
parallel  to  the  roac  tvay  to  be  the  same 
as  the  roadway  slo  je  would  work  in 
some  circumstance  3  and  noted  that  the 
relationship  betwe  in  the  cross-slope  of 
'  the  sidewalk  and  s  reet  also  affects  the 
operation  of  the  lifl .  A  commenter  from 
a  transit  advisory  c  ommittee  concurred 
with  the  1:50  stand  ird  for  new 
construction  of  pac  s,  and  further  noted 
that  the  committee  recommends  a 
standard  of  1:20  in  their  city  for  existing 
stops.  Other  comm  enters  recommended 
that  the  slope  not  c  eviate  more  than  1:50 
towards  the  roadw  ay  and  perpendicular 


to  it.  Other  commenters  took  the         . 
position  that  setting  a  maximum  slope 
perpendicular  to  the  roadway  for 
drainage  is  an  acceptable  solution,  as 
bus  pads  are  often  constructed  after  the 
roadway. 

Response.  The  comments  supported 
information  which  the  Board  had 
previously  received  from  transit 
agencies  and  lift  manufacturers  which 
noted  that  if  the  slope  of  the  pad  is  not 
consistent  with  the  slope  of  the  bus,  the 
lifts  will  not  operate  properly.  The  final 
guidelines  contain  a  provision  that  the 
slope  of  the  pad  parallel  to  the  roadway 
shall,  to  the  extent  practicable,  be  the 
same  as  the  roadway.  For  water 
drainage,  a  maximum  slope  of  1:50 
perpendicular  to  the  roadway  is 
allowed. 

Bus  Shelters    10.2.1(2) 

This  provision  concerns  bus  shelters 
on  public  streets.  Bus  shelters  are  often 
provided  by  a  private  company  which 
sells  advertising  in  or  on  the  shelter. 
They  are  normally  governed  by  city  or 
local  ordinance  and  usually  involve 
some  approval  by  the  transportation 
entity.  The  Fmal  guidelines  require  that 
new  or  replaced  bus  shelters  be  sited  at 
the  bus  stop  so  as  to  permit  a 
wheelchair  or  mobility  aid  user  can 
enter  and  use  it.  Shelters  must  be  placed 
far  enough  back  from  the  curb  to  allow 
an  accessible  route  at  least  36  inches 
wide  into  the  shelter.  The  space  under 
or  inside  the  shelter  must  also  be 
configured  in  such  a  way  that  it  provides 
a  clear  area  to  accommodate  at  least 
one  wheelchair  or  mobility  aid  user.  The 
boarding  area  provided  under  paragraph 
(1)  must  also  be  accessible  from  the 
shelter. 

Comment.  One  conunenter  suggested 
that  bus  shelters  should  accommodate 
two  wheelchair  users  at  one  time  and 
two  commenters  suggested  that  the 
accessible  space  should  be  increased  to 
60  inches  by  96  inches. 

Response.  Bus  shelters  without  fixed 
seats  would,  in  all  probability, 
accommodate  more  than  one  wheelchair 
user.  However,  the  Board  does  not  have 
sufficient  information  on  the  degree  to 
which  bus  shelters  without  fixed  seats 
are  used  and  the  Board  did  not  increase 
the  required  clear  space  to 
accommodate  two  wheelchair  users. 

Route  Identification  Signs    10.2.1(3] 

This  provision  of  the  final  guidelines 
provides  that  where  new  bus  route 
identification  signs  are  provided,  they 
shall  comply  with  4.30.5  (Finish  and 
Contrast).  In  addition,  to  the  maximum 
extent  practicable,  all  new  bus  route 
identification  signs  shall  comply  with 
4.30.2  (Character  Proportion)  and  4.30.3 


(Character  Height).  Signs  shall  be  sized 
consistent  with  legitimate  local,  state  or 
federal  regulations  or  ordinances  and 
within  those  limits,  the  signs  shall,  to  the 
maximum  extent  practicable,  meet  the 
requirements  for  Character  Proportion 
and  Character  Height.  Siiice  the 
information  contained  in  bus  schedules, 
timetables,  or  maps  posted  at  the  bus 
stop  or  bus  bay  changes  frequently,  a 
specific  exception  was  provided  for 
such  temporary  information. 

Comment.  The  SNPRM  proposed  to 
require  at  least  one  route  identification 
sign  and  permanent  information  for  the 
use  of  the  transportation  system  to 
comply  with  4.30.2  (Character 
Proportion),  4.30.3  (Character  Height), 
and  4.30.5  (Finish  and  Contrast).  Several 
commenters  felt  the  provision  was  not 
appropriate  for  bus  stops  as  it  would 
increase  the  size  of  signs  significantly, 
and  the  larger  signs  might  not  be 
permitted  by  traffic  ordinances. 

Response.  The  Board  recognizes  that 
traffic  sign  size  restrictions  in  the 
federal  manual  of  Uniform  Traffic 
Control  (MUTCD)  as  well  as  other  local, 
or  state,  regulations  or  ordinances  may 
make  it  impossible  for  transit  agencies 
to  design  bus  route  identification  signs 
to  comply  with  4.30.3  (Character  Height) 
and  4.30.2  (Character  Proportion)  where 
one  bus  stop  sign  must  identify 
numerous  bus  routes.  The  provision  has 
been  clarified  to  apply  only  to  make  it 
clear  this  is  a  new  construction 
provision  applying  to  new  bus  route 
identification  signs  and  requires 
compliance  with  4.30.5  (Finish  and 
Contrast)  which  is  consistent  with  the 
signage  requirement  for  buildings  and 
facilities.  The  provision  also  clarifies 
that,  to  the  maximum  extent  practicable, 
all  new  bus  route  identification  signs 
shall  comply  with  4.30.2  (Character 
Proportion)  and  4.30.3  (Character 
Height).  Signs  shall  be  sized  consistent 
with  legitimate  local,  state  or  federal 
regulations  or  ordinances  and  within 
those  limits,  the  signs  shall,  to  the 
maximum  extent  practicable,  meet  the 
requirements  for  Character  Proportion 
and  Character  Height. 

Comment.  Several  commenters  felt 
that  large  characters  are  not  helpful  to 
some  travelers  with  low  vision  who 
carmot  find  the  sign.  Some  commenters 
suggested  that  the  provision  be  revised 
to  include  4.30.4  (Raised  and  Brailled 
Characters  and  Pictograms).  One 
commenter  wanted  the  provision  to 
clarify  that  Braille  is  not  required  on 
signs. 

Response.  Bus  route  identification 
signs  are  usually  mounted  overhead  in 
part  to  enable  the  bus  driver  to  see  the 
bus  stop.  Adding  4.30.4  (Raised  and 
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Brailled  Characters  and  Pictograms) 
would  have  made  it  necessary  for 
transit  agencies  to  provide  a  second  sign 
below  the  bus  route  identification  sign 
so  that  it  could  be  read  tactually.  The 
Board  did  not  accept  this 
recommendation. 

Comment.  One  commenter  suggested 
the  provision  require  a  maximum 
mounting  height  for  timetables  and  that 
they  be  provided  in  large  print.  Another 
commenter  suggested  requiring  a 
telephone  number  for  where  schedule 
information  could  be  obtained. 

Response.  The  provision  only  applies 
to  new  bus  route  identification  signs.  As 
timetables,  schedules,  and  maps  are 
subject  to  frequent  change,  they  are 
generally  regarded  as  temporary 
information.  The  Board  regards 
providing  timetables,  and  schedule 
information  in  alternate  accessible 
formats  as  an  operational  issue  under 
the  purview  of  DOT.  An  exception  has 
been  added  to  the  provision  to  clarify 
that  bus  schedules,  timetables  or  maps 
that  are  posted  at  the  bus  stop  or  bus 
bay  are  not  required  to  comply  with  this 
provision. 

Comment.  The  Board  sought 
information  on  how  route  and  schedule 
or  timetable  information  could  be  made 
accessible  to  persons  with  vision 
impairments.  The  following  commenters, 
including  several  transit  agencies, 
suggested  a  variety  of  options  on  how  to 
make  such  information  accessible. 
Metro  of  Seattle  advised  that  they  have 
instituted  several  measures  that  are  of 
assistance  to  persons  with  vision 
impairments  in  using  transit  services 
such  as  installing  a  distinctive  2-inch 
square  metal  pole  for  a  bus  stop  sign;  a 
24  hour  route  information  number 
provides  specific  bus  stop  location 
information  including  detailed 
information  regarding  distances  from 
intersections  or  other  nearby  landmarks. 
Amtrak  stated  that  they  utilize  a  Vs  inch 
high  lettering  for  schedules  at  each 
station  and  terminal,  and  offer  a  toll  free 
telephone  number  for  information.  A 
commenter  stated  that  in  Napa. 
California,  Braille  is  used  on  bus  stop 
poles  spelling  out  the  word  "BUS."  The 
commenter  also  suggested  that  print 
letters  could  be  engraved. 

The  Massachusetts  Bay 
Transportation  Authority  (MBTA) 
comments  provided  the  following 
information.  MBTA  provides  Braille 
plates  indicating  the  route  name  and 
number  at  the  bottom  of  the  bus  sign. 
Large  print  lettering  of  bus  number  and 
route  information  is  also  provided.  A 
passenger.relations  training  program  for 
operators  and  guards  is  designed  to 
.  improve  on-board  public  address' 
announcements.  Prerecorded  automatic 


station  announcements  have  been 
installed  at  various  transit  stations. 
Researchers  in  New  York  City  are 
developing  a  "Trip  Tix"  system  for  blind 
bus  and  subway  riders  similar  to 
individualized  highway  route 
information  provided  by  American 
Automobile  Association  to  their 
members.  Other  commenters  suggested 
the  installation  of  handsets  which  would 
allow  the  user  to  hear  a  recorded 
message  or  to  contact  a  bus  company 
operator  for  information;  using  a 
distinctive  pole  shape  for  bus  stops; 
providing  schedule  and  timetable 
information  through  localized  AM 
transmissions  on  limited  frequencies;  or 
using  tactile  maps  or  talking  sign 
technology. 

Response.  The  Board  received 
numerous  suggestions  for  different  ways 
to  make  route  and  schedule  information 
available  to  persons  with  vision 
impairments.  However,  the  Board  has  no 
way  of  knowing  at  this  time  whether  the 
systems  proposed  are  effective  or 
equally  effective  solutions.  Furthermore, 
many  of  the  proposed  systems  were 
wayfinding  methods  for  locating  a  bus 
stop.  Others  proposed  systems  which  do 
not  directly  relate  to  the  facility  and  are 
not  under  the  purview  of  the  Board.  The 
Board  believes  that  further  research  is 
necessary  before  facility  guidelines  are 
established  to  provide  information  in  a 
format  accessible  to  persons  with  vision 
impairments. 

Comment.  The  final  guidelines  do  not 
impose  the  requirements  for  illumination 
contained  in  4.30  (Signage)  since  signage 
is  usually  outdoors  where  lighting  is  not 
controllable.  The  Board  sought 
information  on  whether  a  separate 
requirement  for  illumination  should  be 
included  for  signage  within  terminals. 
Many  of  the  comments  received 
supported  a  provision  for  illumination  in 
terminals  and  a  limited  number  of 
commenters  supported  a  provision  for 
outdoor  signage  as  well.  However,  some 
of  the  commenters  were  concerned 
about  vandalism  and  maintenance. 

Response.  A  number  of  commenters 
objected  to  proposed  requirements  for 
illumination  in  4.30  (Signage).  The  Board 
reserved  the  technical  specifications  for 
illumination  pending  further  study. 
Information  on  illumination  is  included 
in  the  appendix  at  A4.30.8  and  is 
advisory  only. 

10.2.2    Bus  Stop  Siting  and  Alterations 

The  title  of  this  section  was  changed 
to  clarify  the  context  of  this  section 
which  addresses  siting  of  bus  stops  and 
alterations. 


Bus  Stop  Sites    10.2.2(1) 

This  provision  of  the  final  guidelines 
requires  that  once  areas  for  bus  stops 
are  selected,  that  the  bus  stop  shall  be 
sited  in  a  location  such  that,  to  the 
maximum  extent  practicable,  the  clear 
space  required  in  10.2.1(1)  and  (2)  is 
available  at  bus  stops  on  existing 
streets. 

Comment.  A  number  of  commenters 
expressed  various  concerns  over  the 
locations  of  bus  stops.  They  noted  that 
bus  stops  located  in  parking  lots  and 
other  open  spaces  are  inappropriate  for 
blind  and  visually  impaired  persons 
since  such  locations  lack  orientation 
cues.  They  further  remarked  that  some 
bus  stops  are  located  where  there  are  no 
curb  ramps  or  on  hilly  terrain  which 
creates  problems  for  persons  with 
mobility  impairments  and  that  other  bus 
stops  are  found  in  locations  dangerous 
to  everyone  such  as  in  the  middle  of  the 
street. 

Response.  While  these  are  important 
concerns,  the  guidehnes  address  the 
location  of  bus  stops  and  shelters  only 
insofar  as  the  location  affects  the 
design,  construction  and  alteration.  No 
changes  were  made  to  this  provision. 

Route  Identification  Signs    10.2.2(2) 

This  provision  requires  compliance 
with  10.2.1(3)  when  new  bus  route 
identification  signs  are  installed  at 
existing  sites  and  when  new  signs 
replace  old  signs.  The  final  guidehnes 
provide  that  these  signs  comply  with 
4.30.5  (Finish  and  Contrast)  and,  to  the 
maximum  extent  practicable,  the  signs 
comply  with  4.30.2  (Character 
Proportion)  and  4.30.3  (Character 
Height).  The  provision  does  not  require 
signs  to  be  installed  where  signs  are  not 
otherwise  provided. 

Comment.  The  Board  sought 
information  on  the  effects  of  character 
height  and  spacing  requirements  and 
whether  or  not  the  provisions  of  this 
section  are  adequate  to  address  the 
needs  of  persons  with  visual 
impairments  who  use  the  bus  system.  A 
few  commenters  recommended  signage 
standards  that  would  exceed  the 
requirements  of  4.30.3  (Character 
Height). 

Response.  The  Board  believes  that 
requiring  characters  that  exceed  the 
requirements  of  4.30.3  (Character 
Height)  would  add  increased  expense, 
and  possibly  reduce  the  amount  of 
information  that  could  be  provided. 

Comment.  The  SNPRM  provided  that 
if  new  route  identification  signs  are 
provided,  at  least  one  shall  comply  with 
4.30.2  (Character  Proportion).  4.30.3 
(Character  Height),  and  4.30.5  (Finish 
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10.3    Fixed  Faciliti  is  and  Stations 
10.3.1    New  Consti  jction 

This  section  is  ba  sed  on  existing  DOT 
regulations  in  49  CF  R  609.13  for  stations, 
terminals,  buildings  or  other  facilities 
designed,  construct  »d  or  altered  with 
Urban  Mass  Transi  Administration 
assistance.  The  pro  visions  of  this 
section  apply  to  ne  v  facilities  and 
stations  in  rapid  ra  I,  light  rail, 
commuter  rail,  intei  city  bus,  intercity 


rail,  high-speed  rail 
guideway  systems 


and  other  fixed 


Travel  Distances  and  Circulation  Path 
10.3.1(1)  (10.3.1  (1)  and  (2)  in  the 
SNPRM] 

The  final  guidelines  have  combined 
10.3.1(1)  and  10.3.1(2)  of  the  proposed 
guidelines  in  the  SNPRM  and  comments 
on  both  sections  are  discussed  below. 

Comment.  The  commenters  expressed 
support  for  the  provision  in  the  SNPRM 
minimizing  the  travel  distances  for 
wheelchair  users  and  other  persons  who 
cannot  negotiate  steps.  MBTA  requested 
an  exception  for  situations  where  a 
mini-high  platform  may  be  at  the  end  of 
the  platform  farthest  from  the  major 
entrance.  The  SNPRM  also  required  that 
the  circulation  path  for  persons  with 
disabilities  coincide,  to  the  maximum 
extent  practicable,  with  the  circulation 
path  for  the  general  public.  Seventeen 
commenters  responded  favorably  to  this 
provision,  citing  safety  as  the  primary 
reason  for  support.  Commenters  felt  that 
a  route  used  by  the  general  public  is 
generally  safer.  They  believe  that  a 
circulation  path  that  is  out  of  the  way  is 
more  likely  to  expose  persons  to 
criminal  activity  and  to  reduce  the 
chance  of  readily  available  assistance  if 
that  should  become  necessary  for  any 
reason.  Three  commenters  supported  the 
requirement  for  directional  signage 
indicating  the  accessible  route  where 
the  circulation  path  is  different.  Two 
commenters  requested  that  the  provision 
be  amended  to  address  the  needs  of 
persons  who  are  both  visually  impaired 
and  mobility  impaired. 

The  SNPRM  required  designers  to  lay 
out  stations  in  a  straightforward 
manner,  both  to  reduce  the  distance  a 
person  with  a  disability  would  need  to 
travel  and  to  encourage  consistency  in 
design  to  assist  all  persons,  but 
especially  persons  with  cognitive,  visual 
or  stamina-limiting  disabilities  to  locate 
various  elements  expeditiously.  The 
requirement  is  a  performance  criterion 
which  seeks  to  encourage  good  efficient 
design.  In  the  SNPRM,  the  Board  sought 
information  on  what  fither  general  or 
specific  design  guidance  should  be 
provided.  Six  transit  agencies,  including 
Chicago  Transit  Authority  (CTA)  and 
two  business  groups  expressed  a 
preference  for  general  performance 
standards  as  opposed  to  specific  design 
criteria.  A  number  of  commenters 
suggested  design  criteria  that  might 
improve  access  for  persons  who  have 
vision  impairments.  One  commenter 
suggested  the  use  of  tactile  or  detectable 
surfaces  for  orientation  and  mobility 
queues.  Other  suggestions  included  the 
use  of  area  maps  in  print  and  voice 
formats;  positioning  turnstiles  so  that 
one  would  always  enter  to  the  right  and 
uniformly  positioning  all  equipment  such 


as  add  fare,  fare  vending  and  other  point 
of  sale  machines  in  each  station; 
locating  restrooms,  water  fountains,  and 
pubHc  telephones  in  a  manner  which 
minimizes  travel  distance;  providing 
good  lighting  on  signs;  utilizing 
contrasting  colors  in  wayfinding;  and 
providing  moving  sidewalks  in  long 
passageways. 

The  Board  sought  further  information 
on  whether  provisions  pertaining  to  the 
circulation  path  for  people  with 
disabilities  should  be  retained  even  if  it 
is  not  included  in  4.3  (Accessible  Route). 
Eleven  commenters  urged  that  this 
provision  be  retained  even  if  it  is  not 
included  in  4.3  (Accessible  Route).  One 
commenter  opposed  the  concept,  and 
there  was  a  suggestion  to  retain  the 
provision  but  to  allow  an  exception 
where  the  accessible  route  is  shorter 
than  that  used  by  the  general  public. 

Response.  The  Board  believes  that  the 
requirements  in  the  SNPRM  regarding 
travel  distance  and  circulation  path  are 
closely  related  and  they  have  been 
combined  under  one  paragraph.  MBTA's 
concern  regarding  mini-high  platforms  is 
addressed  by  applying  the  provision  "to 
the  maximum  extent  practicable"  which 
recognizes  that  in  some  circumstances  it 
is  necessary  to  locate  the  mini-high 
platform  at  the  end  of  the  boarding  area. 
However,  if  this  situation  occurs,  the 
impact  can  be  minimized  by  placing 
accessible  parking  and  other  elements 
near  the  point  where  the  mini-high 
platform  is  accessed.  Thus,  travel 
distance  may  be  equivalent  to  that  of 
the  general  public,  but  the  circulation 
path  will  differ  at  certain  points.  Both 
variables  must  be  controlled  in  relation 
to  one  another,  to  the  maximum  extent 
practicable. 

Although  providing  an  exception 
where  the  travel  route  may  be  "shorter" 
than  that  used  by  the  general  public 
would  address  the  needs  of  persons 
with  limited  stamina,  it  would  fail  to 
address  the  concerns  of  the  majority  of 
commenters  who  took  the  position  that 
safety  is  more  important  in  connection 
with  a  coinciding  route  than 
convenience  or  ease.  The  Board  believes 
that  safety  may  be  more  important  than 
convenience.  However,  where  safety  is 
equally  assured,  a  shorter  route  is 
preferable. 

In  response  to  commenters  who  made 
suggestions  for  specific  facility  design 
criteria,  the  Board  believes  that  a 
performance  standard  allows  greater 
flexibility  in  design  that  can  better 
address  the  unique  aspects  of  each 
system  and  system  type. 

Signage  location  is  unlikely  to  be 
strictly  uniform  even  within  a  single 
system.  The  Board  sought  guidance  in 
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the  area  and  believes  that  further 
research  is  necessary.  Some 
commenters  suggested  that  the  Board 
require  this  section  to  provide  for 
signage  accessible  to  persons  with 
vision  impairments.  Under  the  final 
guidelines,  if  sighted  individuals 
including  wheelchair  users  or  those  who 
use  other  mobility  aids  are  to  make  use 
of  signage  in  crowded  facilities,  it  must 
be  usable  and  this  may  require  that  it  be 
placed  above  the  heads  of  standing 
people.  If  the  Board  had  required  tactile 
signage,  it  is  likely  that  the  transit 
agency  would  have  had  to  install  two 
types  of  signage  for  each  set  of 
information,  (i.e..  visual  signage  for 
sighted  individuals  and  tactile  signage 
for  the  individual  who  reads  tactually). 
In  the  final  guidelines  the  Board  has 
required  signage  to  comply  with  4.30.1 
(General],  4.30.2  (Character  Proportion), 
4.30.3  (Character  Height),  4.30.5  (Finish 
and  Contrast),  and  4.30.7(1)  (Symbols  of 
Accessibility).  The  provision  is  intended 
to  make  such  signage  more  visible  to 
persons  with  low  vision  and,  by 
requiring  the  use  of  the  International 
Symbol  of  Accessibility,  more  readily 
identifiable  for  persons  traveling  an 
accessible  route.  No  provision  has  been 
added  to  address  the  needs  of  persons 
with  severe  vision  impairments  who 
require  directional  information 
regarding  the  accessible  route  because 
the  Board  has  very  little  information  to 
adequately  address  the  wayfinding 
needs  of  such  persons  at  this  time. 

Where  the  circulation  path  does  not 
differ  from  that  used  by  the  general 
public,  no  signage  is  required.  However, 
where  accessible  routes  lead  to 
inaccessible  paths,  entrances,  or  exits 
used  by  the  general  public  signage  is 
required.  A  requirement  that  signage 
"indicate  direction  to  and  identify"  the 
accessible  route  is  used  in  place  of  the 
SNPRM  requirement  that  signage 
"show"  the  accessible  entrance  and 
accessible  route.  This  is  consistent  with 
the  requirement  that  travel  distance  for 
persons  who  use  wheelchairs  or  cannot 
negotiate  steps  is  to  be  minimized,  to  the 
maximum  extent  practicable,  as 
compared  to  the  general  pubhc. 

The  provision  regarding  fare 
collection  systems  to  be  on  an 
accessible  route  is  moved  to  10.3.1^7)  for 
clarity. 

Accessible  Entrances  10.3.1(2)  [10.3.1(3) 
in  the  SNPRM] 

The  final  guidelines  provide  that  in 
lieu  of  compliance  with  4.1.3(8) 
(Minimum  Requirements),  at  least  one 
entrance  to  each  station  shall  comply 
with  4.14  (Entrances).  Additionally,  if 
different  entrances  to  a  station  serve 
different  transportation  fixed  routes  or 


groups  of  fixed  routes,  at  least  one 
entrance  serving  each  group  or  route 
shall  comply  with  4.14  (Entrances).  All 
accessible  entrances  shall,  to  the 
maximum  extend  practicable,  coincide 
with  those  used  by  the  majority  of  the 
general  public. 

Comment.  The  SNPRM  offered  four 
options  for  entrance  requirements  to 
transportation  facilities.  Option  one 
required  that  entrances  to  a  station 
serving  different  transportation  fixed 
routes  or  groups  of  fixed-routes  be 
accessible.  Option  two  required  each 
entrance  to  a  station  which  is  more  than 
400  feet  from  an  accessible  entrance  to 
be  accessible.  Option  three  required  all 
entrances  to  stations  to  be  accessible. 
Option  four  required  that  in  lieu  of 
compliance  with  4.1  (Minimum 
Requirements),  at  least  one  entrance  to 
each  station  shall  be  accessible.  The 
Board  sought  comment  on  the  benefits 
and  costs  of  each  option  for  entrances. 
The  Board  was  particularly  interested  in 
whether  a  specific  distance  criteria 
would  be  reasonable. 

Sixteen  percent  of  those  responding 
stated  a  preference  for  option  one.  Eight 
percent  of  the  commenters  favored 
option  two.  Twenty-five  percent  of  the 
conmienters  favored  option  three. 
Sixteen  percent  of  the  commenters 
favored  option  four.  The  remaining 
commenters  did  not  express  a 
preference  or  expressed  a  preference  for 
an  option  other  than  those  presented. 
MBTA  and  four  other  transit  agencies 
recommended  a  new  option  which 
combined  options  one  and  four.  Their 
proposal  would  allow  companion  stairs 
to  serve  a  common  area  that  has  a  single 
elevator  (or  ramp).  Under  this  proposal, 
a  number  of  entrances  in  proximity  to 
one  another  (e.g.,  opposing  comers  at  an 
intersection)  may  converge  at  a 
mezzanine  or  other  common  point  of 
entry.  CTA  and  one  other  transit  agency 
felt  that  option  three  would  hold  the 
transit  industry  to  a  higher  standard 
than  other  types  of  buildings  and 
facihties.  Southeastern  Pennsylvania 
Transit  Authority  (SEPTA)  supported 
option  one  providing  that  any  additional 
entrances  would  be  required  only  if  they 
added  ftmctional  utihty.  SEPTA  also 
stated  that  option  three  would  impose  a 
burden  of  having  to  install  and  maintain 
numerous  elevators. 

A  number  of  commenters  expressed  a 
preference  for  a  specified  distance.  The 
responses  ranged  from  100  feet 
maximum  to  900  feet  maximum. 
Paralyzed  Veterans  of  America  (PVA) 
noted  that  the  Uniform  Statewide 
System  for  Handicap  Parking 
regulations  suggests  200  feet  is  a 
reasonable  distance  for  making 


determinations  as  to  whether  an 
individual  has  a  limited  ability  to  walk. 
The  Northeast  Regional  Commuter  Rail 
Corporation  (Metra)  suggested  that  900 
feet  is  reasonable  as  it  is  the  length  of  a 
10  car  platform. 

Commenters  who  responded  to  the 
imposition  of  distance  requirements  fell 
into  two  major  groups.  First,  there  were 
those,  primarily  persons  with  disabilities 
and  their  organizations,  who  felt  that 
safety  and  ease  of  access  would  be 
affected  by  establishing  a  route  that  is 
not  proximate  to  that  used  by  the 
general  pubhc.  Weather  conditions  were 
of  concern,  but  the  greatest  concern  was 
the  perceived  vulnerability  to  crime  of 
persons  traveling  away  from  routes 
which  are  attractive  to.  or  open  to,  the 
general  ridership.  The  second  group, 
primarily  transit  agencies,  was 
concerned  that  multiple  accessible 
entrances  would  be  costly.  In  some 
instance,  they  noted  problems 
associated  with  existing  site  conditions 
beyond  the  authority's  control. 

Response.  The  safety  and  security  of 
every  passenger  is  of  concern  to  both 
transit  users  and  the  transit  provider.  In 
new  construction,  the  Board  expects 
that  a  general  performance  requirement 
will  be  easy  to  meet.  For  example,  a 
transit  provider  often  has  the 
opportunity  to  configure  a  facility  so 
that  all  entrances  converge  at  a  common 
point  of  entry  for  different 
transportation  fixed  routes  or  groups  of 
fixed  routes.  On  the  other  hand,  setting 
a  distance  limit  is  not  always  feasible 
even  in  new  construction. 

Comments  relating  to  a  specified 
distance  were  varied  and  no  commenter 
provided  data  relating  to  use  of  a  transit 
facility  in  support  of  their  position. 
PVA's  suggestion,  that  the  Board 
consider  criteria  adopted  under  the 
Uniform  Statewide  System  for  Handicap 
Parking,  relates  to  who  may  be  qualified 
for  accessible  parking  privileges  and 
does  not  take  into  consideration  the 
interrelationship  between  parking  and  a 
variety  of  design  factors  in  a  transit 
facihty.  The  responses  received  did  not 
support  the  400  foot  requirement  in 
option  two.  Commenters  pointed  out 
that  option  three  fails  to  acknowledge 
that  a  number  of  entrances  may  be 
proximate  to  one  another  and  serve  a 
common  point  of  entry. 

A  combination  of  options  one  and 
four  similar  to  that  proposed  by  several 
transit  agencies,  with  modification  to 
ensure  that  accessible  entrances 
coincide  with  other  entrances,  addresses 
the  needs  of  both  persons  with 
disabilities  and  transit  providers.  The 
final  guidelines  have  combined  option 
one  and  option  four  so  that  one 
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Accessible  Direct  Connections  10.3.1(3) 
[10.3.1(4)  in  the  SNP  RM] 


This  provision  of 
requires  that  direct 


he  final  guidelines 
connections  from 


transportation  facili  ties  to  commercial, 
retail,  or  residential  facilities  shall  have 


an  accessible  route 


complying  with  4.3 


(Accessible  Route)  I  rom  the  point  of 
connection  to  board  ing  platforms  and  all 
transportation  system  elements  used  by 


the  public.  It  furthei 


requires  that  any 


elements  provided  i  o  facilitate  future 
direct  connections  qhall  be  on  an 
accessible  route. 

Comment.  The  SMPRM  required  that 
when  direct  connections  are  provided, 
the  transportation  entity  shall  provide 
an  accessible  entrance  and  an 
accessible  route  to  ^nd  from  boarding 
platforms  and  each  Isuch  direct 
cormection  including  all  transportation 
system  elements  used  by  the  pubhc.  The 
Board  sought  comment  on  whether  the 
provision  in  the  SNPRM  was  adequate 
to  ensure  that  persotis  with  disabilities 
have  access  to  conrtecting  facilities  with 
the  same  ease  and  independence  as  the 
general  public.  Sixtr  percent  of  the 
commenters  indicasd  that  the  provision 
was  adequate  to  ensure  that  persons 
with  disabihties  have  access  to 
connecting  facilities  with  the  same  ease 
and  independence  i  s  the  general  public. 
Transit  agencies  ex  >re88ed  concern  that 


they  do  not  always  have  control  over 
direct  connections.  Six  commenters, 
including  Eastern  Paralyzed  Veterans  of 
America,  American  Public  Transit 
Association  (APTA),  and  CTA 
recommended  that  elements  used  to 
facilitate  future  connections  such  as 
"knock-out"  panels  be  required  to  be 
located  on  an  accessible  route  so  that 
there  is  no  ambiguity  as  to  whether  the 
location  will  accommodate  people  with 
disabilities.  They  further  noted  that  this 
is  especially  important  where  the 
authority  does  not  have  control  over 
joint  development. 

Both  New  Jersey  Transit  (NJT)  and 
New  York  Metropolitan  Transit 
Authority  (MTA)  indicated  a  likelihood 
that  commercial  connections  may 
simply  not  be  built  if  the  cost  of 
accessibility  is  excessive.  These 
agencies,  along  with  Amtrak, 
recommended  deleting  this  provision  in 
the  SNPRM.  The  State  of  Wisconsin 
Council  on  Physical  Disabilities  strongly 
favors  this  provision  for  climatic 
reasons. 

Response.  Commenters  were  opposed 
to  this  section  in  the  SNPRM  because  of 
their  concern  that  they  will  be  required 
to  assert  control  over  properties  where  it 
is  not  within  their  legal  authority  to  do 
so.  A  secondary  concern  was  that  future 
development  may  be  unpredictable, 
especially  when  joint  development  is 
under  the  control  of  some  other  entity. 
The  SNPRM  suggested  that  direct 
connections  when  provided  would  be 
new  construction  and  would  trigger  the 
accessible  route  and  entrance 
requirements.  The  Board  deleted  the 
term  "when  provided"  to  clarify  that  this 
provision  is  a  new  construction 
guideline. 

The  Board  recognizes  that  a  transit 
agency  may  only  have  authority  over 
the  route  to  the  entrance  and  not  the 
entrance  itself.  Therefore,  the  final 
guidelines  provide  that  connections  to 
commercial,  retail,  or  residential 
facilities  have  an  accessible  route 
complying  with  4.3  (Accessible  Route) 
from  the  point  of  connection  to  boarding 
platforms  and  all  transportation  system 
elements  used  by  the  public.  The  final 
guidelines  also  require  that  any 
elements  provided  to  facilitate  future 
direct  connections  shall  be  on  an 
accessible  route  connecting  boarding 
platforms  and  all  transportation  system 
elements  used  by  the  public.  The  Board 
understands  that  planning  for  "knock 
out"  panels  or  other  points  of  future 
connection  is  within  the  transit 
authority's  control  when  constructing  a 
new  facility.  The  final  guidelines  focus 
on  an  accessible  route  and  elements 
which  are  incorporated  into  the  design 


of  the  transportation  facility  to  facihtate 
future  connections. 

Tactile  Signage  for  Each  Entrance 
10.3.1(4)  [10.3.1(5)  in  the  SNPRM] 

This  provision  of  the  final  guidelines 
provides  that  where  signs  are  provided 
at  entrances  to  stations  identifying  the 
station  or  the  entrance,  or  both,  at  least 
one  sign  at  each  entrance  shall  comply 
with  4.30.4  (Raised  and  Brailled 
Characters  and  Pictograms]  and  4.30.6 
(Mounting  Location  and  Height).  The 
signs  shall  be  placed  in  uniform 
locations  at  entrances  to  the  transit 
stations  to  the  maximum  extent 
practicable.  An  exception  to  this  rule 
would  be  where  the  station  has  no 
defined  entrance,  but  signage  is 
provided,  then  the  accessible  signage 
shall  be  placed  in  a  central  location. 

Comment.  The  SNPRM  provided  that 
each  entrance  to  a  station  would  have  at 
least  one  sign  identifying  that  station 
and  route  or  routes  served  if  applicable 
and  the  signs  would  comply  with  4.30.4 
(Raised  and  Brailled  Characters  and 
Pictograms)  and  4.30.6  (Mounting 
Location  and  Height).  The  Board  sought 
comment  on  whether  a  standard 
location  for  tactile  signage  should  be 
prescribed.  The  majority  of  commenters 
felt  that  a  standard  location  is  necessary 
for  tactile  signs  to  be  usable  by  persons 
with  vision  impairments.  Twenty-five 
percent  of  the  commenters 
recommended  that  such  signage  should 
be  located  vdthin  the  same  functional 
area  within  a  station  or  system.  Other 
commenters  recommended  a  variety  of 
solutions  including  mounting  signage 
with  the  centerline  at  60  inches  above 
the  pavement;  and  placing  it  at  main 
entrances  and  all  other  entrances 
connected  by  an  accessible  route.  Some 
individuals  with  disabilities  and  their 
groups  suggested  the  possibihty  of  using 
tactile  pointers  (wayfinding  devices), 
and  remotely  accessible  signage  (i.e., 
audible  signage  requiring  the  use  of 
personal  receivers). 

Of  those  who  did  not  support  a 
standardized  location,  two  commenters 
were  specific  about  their  concerns.  A 
researcher  from  Boston  College  took  the 
position  that  unless  there  is  a  highly 
predictable  location  for  tactile  signage, 
it  serves  littie  purpose  for  those  who 
need  it.  While  recognizing  that  persons 
with  vision  impairments  need  the 
information,  the  researcher  encouraged 
the  Board  to  develop  alternate  means 
such  as  a  distinctively  shaped  post  or 
pylon  which  is  easily  located.  SEPTA 
indicated  that  given  the  low  number  of 
visually  impaired  persons  who  read 
Braille,  the  cost  is  not  justified  where 
the  authority  provides  other 
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accommodations  such  as  tapes, 
telephones,  and  other  alternative 
informational  resources. 

To  assist  in  further  development  of 
this  provision,  the  Board  also  sought 
comment  on  how  information  regarding 
routes  and  destinations  should  be  made 
available  to  individuals  who  have 
severe  vision  impairments.  The  majority 
of  the  commenters  recommended  an 
auditory  method  of  providing 
information,  while  twenty-five  percent 
endorsed  a  form  of  tactile  signage. 
Suggestions  for  auditory  methods  varied 
considerably  and  included  remotely 
accessible  signage,  digitized  speech, 
user-activated  recordings,  central  loud 
speakers,  and  courtesy  telephones. 
Seattle  Metro  provides  direct  phones  to 
the  information  office.  One  trade 
association  asserted  that  other 
passengers  and  staff  adequately  assist 
passengers  who  are  blind. 

Response.  With  respect  to  transit 
facilities,  recommendations  for  certain 
types  of  auditory  assistance  found 
greater  favor  among  commenters  than 
tactile  signage.  However,  many  of  the 
auditory  systems  such  as  courtesy 
telephones  are  likely  to  be  as  difficult  to 
locate  on  boarding  platforms  as  tactile 
signage.  The  SNPRM  did  not  address  the 
problem  of  placement  and  location  and 
few  commenters  addressed  this  issue. 
The  use  of  remotely  accessible  signage 
may  be  a  possibility  in  the  future, 
however,  such  a  system  would  not 
address  the  needs  of  persons  who  have 
both  vision  and  hearing  impairments 
and,  therefore,  tactile  signage  would  still 
be  necessary. 

In  response  to  these  concerns,  the 
final  guidelines  require  that  signs  shall 
be  placed  in  uniform  locations  at 
entrances  within  the  transit  system  to 
the  maximum  extent  practicable.  The 
Board  recognizes  that  easily  located 
signage  is  imperative  if  it  is  to  be  usable, 
but  that  strict  uniformity  is  not  always 
possible.  It  is  expected  that  transit 
facilities  will  exercise  good  judgment 
and  careful  planning  in  the  placement  of 
signage  to  achieve  uniformity  where 
possible. 

Comment.  APTA  recommended  that 
the  Board  address  situations  where 
there  is  no  entrance  such  as  in  the  case 
of  certain  commuter  rail  stations  by 
requiring  signage  in  a  "central  location." 
Maryland  Rail  Commuter  Authority 
(MARC)  and  one  other  commuter  rail 
operator  suggested  that  signs  are 
provided  for  drivers  of  vehicles.  One 
transit  agency  commented  that  a 
meaningful  application  of  this  provision 
may  be  impossible  especially  where 
there  are  multiple  entrances.  Metre 
recommends  waiving  this  requirement 


where  tactile  signs  have  a  history  of 
being  stolen  or  vandalized. 

Two  transit  agencies  supported 
signage  identifying  each  entrance  of 
each  station  but  oppose  including  route 
and  destination  signs  based  on  the 
complexity  of  doing  so  and  concerns 
regarding  vandalism. 

Response.  The  final  guidelines 
provide  that  tactile  signage  at  entrances 
is  only  required  to  identify  the  station  or 
the  entrance,  or  both.  The  Board  has 
clarified  the  requirements  to  provide 
that  if  a  station  is  unmarked,  no  tactile 
signage  is  required.  If  a  station  has  no 
defined  "entrance"  but  signage 
identifying  the  station  nonetheless  is 
provided,  a  requirement  has  been  added 
that  accessible  signage  must  be  placed 
in  a  central  location.  The  Board  believes 
that  where  signage  is  provided,  if  should 
also  be  provided  for  persons  with  vision 
impairments. 

Station  Identification  Signs    10.3.1(5] 
[10.3.1(6)  in  the  SNPRM) 

This  provision  of  the  final  guidelines 
requires  that  rapid  rail,  light  rail, 
commuter  rail,  intercity  rail,  high  speed 
rail  and  automated  guideway  transit 
stations  shall  have  identification  signs 
complying  with  4.30.1  (General),  4.30.2 
(Character  Proportion),  4.30.3  (Character 
Height),  and  4.30.5  (Finish  and  Contrast). 
Signs  shall  be  placed  at  frequent 
intervals  and  shall  be  clearly  visible 
from  within  the  vehicle  on  both  sides 
when  unobstructed  by  another  train. 
When  station  identification  signs  are 
placed  close  to  vehicle  windows  (i.e.,  on 
the  side  opposite  from  boarding)  each 
shall  have  the  top  of  the  highest  letter  or 
symbol  below  the  top  of  the  vehicle   , 
window  and  the  bottom  of  the  lowest 
letter  or  symbol  above  the  horizontal 
mid-line  of  the  vehicle  window. 

Comment.  A  third  of  the  commenters 
recommended  audible  accommodations 
for  persons  with  vision  impairments. 
More  than  half  of  the  conunenters  were 
transit  agencies  who  were  concerned 
that  the  provision  in  the  SNPRM 
required  placement  of  station 
identification  signs  close  to  the  vehicle 
window.  The  commenters  noted  a 
variety  of  problems  with  such  a 
requirement  such  as  trains  which  do  not 
have  windows  at  the  same  height  in 
relation  to  a  seated  person;  the  difficulty 
of  locating  signs  between  tracks;  the  fact 
that  signs  will  be  obstructed  on  one  side 
of  the  train  when  another  train  is  in  the 
station;  and  a  distance/height 
interaction  that  can  allow  placement  on 
a  wall  on  the  far  side  of  the  boarding 
platform. 

Response.  Until  such  time  as  further 
research  can  be  conducted,  the  Board 
cannot  justify  requiring  audible  signage. 


The  Board  has  provided  clarification 
regarding  the  placement  of  signage  close 
to  a  vehicle  window.  The  final 
guidelines  do  not  require  signage  close 
to  the  vehicle  window,  however,  the 
guidelines  do  require  that  the  signage  be 
visible  if  provided  in  that  location. 
Additionally,  the  final  guidelines 
recognize  that  signage  can  be 
temporarily  obstructed  by  another  train 
on  adjacent  tracks. 

Signs  on  Boarding  Areas,  Platforms,  and 
Mezzanines    10.3.1(6)  (10.3.1(7)  in  the 
SNPRM] 

This  provision  of  the  final  guidelines 
requires  that  lists  of  stations,  routes  or 
destinations  served  by  a  station  and 
located  on  boarding  areas,  platforms  or 
mezzanines  shall  comply  with  4.30.1 
(General),  4.30.2  (Character  Proportion), 

4.30.3  (Character  Height),  and  4.30.5 
(Finish  and  Contrast).  Further,  a 
minimum  of  one  sign  complying  with 

4.30.4  (Raised  and  Brailled  Characters 
and  Pictograms)  and  4.30.6  (Mounting 
Location  and  Height)  shall  be  provided 
on  each  platform  or  boarding  area 
identifying  the  specific  stations.  All 
signs  shall,  to  the  maximum  extent 
practicable,  be  placed  in  uniform 
locations  within  the  transit  system. 

Comment.  The  SNPRM  did  not  specify 
location  for  signage.  Further,  it  required 
all  signs  on  platforms  or  boarding  areas 
identifying  a  specific  station  to  comply 
with  4.30.4  (Raised  and  Brailled 
Characters  and  Pictograms)  only.  A 
state  government  agency  recommended 
that  lists  of  stations  on  a  line  comply 
writh  all  of  4.30  (Signage).  Metre 
suggested  that  the  requirement  that 
signs  on  platforms  or  boarding  areas 
identifying  the  specific  station  comply 
with  4.30.4.  (Raised  and  Brailled 
Characters  and  Pictograms)  be  deleted 
for  commuter  rail  stations  due  to 
vandalism.  Other  commenters  noted 
that  10.3.1(5)  [10.3.1(6]  in  the  SNPRM] 
requires  that  station  identification 
signage  be  placed  at  frequent  intervals 
and  visible  from  within  the  train,  and 
that  tactile  station  signs  required  by 
10.3.1(6)  [10.3.1(7]  in  the  SNPRM]  will  be 
placed  out  of  reach. 

One  individual  with  a  disability 
supported  the  provision  as  it  was 
proposed  in  the  SNPRM;  a  second 
suggested  that  locations  for  signage 
must  not  vary  throughout  a  system;  and, 
a  third  urged  that  information  be 
provided  in  the  most  "practical"  manner 
so  that  new  technologies  may  emerge. 

Response.  The  Board  believes  that 
commuter  rail  stations  should  not  be 
exempted  from  the  requirement  to 
provide  tactile  signs  because  tactile 
signs  are  necessary  to  some  visually 
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impaired  or  blind  persons.  While 
vandalism  is  a  ccncem,  it  is  a  concern 
for  all  types  of  signage.  The  Board 
concurs  with  conmenters'  concerns  that 
the  requirements  in  10.3.1{6)  and 
10.3.1(5]  could  be  mutually  exclusive  if 
only  a  single  sign!  was  provided  high  on 
a  wall.  The  Board  acknowledges  that 
requiring  tactile  signage  at  every 
location  where  a  station  identification 
sign  is  provided  c  ould  impose  a 
significant  cost  bi  irden.  Therefore,  the 
final  guidelines  n  quire  that  a  minimum 
of  one  tactile  sign  be  provided  and  that 
it  be  placed  in  a  \iniform  location  to  the 
maximum  extent  iracticable.  By 
application,  these  two  requirements  are 
intended  to  provi  le  a  minimum  of  one 
sign  in  a  predictaple  location  as 
opposed  to  numerous  signs  in 
unpredictable  loc  itions. 

In  order  to  be  c  jnsistent  with  10.3.1(4), 
the  final  guidelint  s  have  required  that 
tactile  signs  shall  be  placed  in  uniform 
locations  within  t  \e  system,  to  the 
maximum  extent  }racticable.  When 


remotely  accessit 
other  technology 
readily  available 


accessible  device 
entry  and  for  exit 


le  signage  or  such 
s  field  tested  and 
it  could  provide  a 


means  of  equivali  nt  facilitation.  Until 
that  time,  tactile  i  ignage  remains  the 
only  viable  altem  stive. 

A  requirement  n  the  SNPRM  for 
compliance  with  -  .30.8  (Illumination 
Levels]  is  deleted  as  that  section  has 
been  reserved. 

Fare  Machines  ar  d  Gates    10.3.1(7] 
[10.3.1(8]  in  the  SIIPRMj 

The  final  guide  ines  provide  that 
automatic  fare  ve  iding,  collection  and 
adjustment  systei  is  shall  comply  with 
4.34.2  (Controls],  1.34.3  (Clearance  and 
Reach  Range],  an  i  4.34.4  (Equipment  for 
Persons  with  Visian  Impairments]. 
Additionally,  at  e  ich  accessible 
entrance  such  dei  ices  shall  be  located 
on  an  accessible  i  oute.  If  self-service 
fare  collection  de  aces  are  provided  for 
the  use  of  the  gen  ;ral  public  at  least  one 
shall  be  provided  for 
Accessible  fare 
collection  devices  shall  have  a  minimum 
clear  opening  wic  th  of  32  inches;  shall 
permit  passage  of  a  wheelchair;  and, 
where  provided,  c  oin  or  card  slots,  and 
controls  necessar  /  for  its  operation  shall 
comply  with  4.27  Controls  and 
Operating  Mechanisms].  The  gates 
which  must  be  pushed  open  by 
wheelchair  or  mo  lility  aid  users  shall 
have  a  smooth  co  itinuous  surface 


extending  from  2 


nches  above  the  floor 


to  27  inches  abov  ;  the  floor  and  shall 


comply  with  4.13 


the  circulation  pa  :h  does  not  coincide 


with  that  used  by 


Doors].  Finally,  where 


the  general  public. 


accessible  fare  cc  (lection  systems  shall 


be  located  at  or  adjacent  to  the 
accessible  point  of  entry  or  exit. 

Comment.  With  respect  to  gates,  both 
New  York  City  and  Metre  responded 
that  they  provide  assisted  control  entry 
for  passengers  with  disabilities.  Metre 
has  ten  lines  where  accessible  gates  are 
activated  by  remote  control  in  response 
to  a  user  signal.  They  use  closed  circuit 
television  to  monitor  entry  and  there  is 
no  on-site  attendant.  Metre  recommends 
changing  the  section  to  allow  this 
option. 

Response.  In  the  case  of  Metra  and 
other  systems  that  provide  a  similar 
accommodation  for  entrance  gates,  the 
equivalent  facilitation  provisions 
contained  in  the  guidelines  would  permit 
continued  use  of  remotely  activated 
gates  providing  that  equal  or  greater 
access  is  achieved. 

Comment.  The  NJT  requested 
clarification  that  the  provisions  in  this 
paragraph  apply  only  to  newly 
purchased  devices.  Bay  Area  Rapid 
Transit  (BART]  noted  that  new 
machines  that  have  already  been 
ordered  will  have  only  limited  capacity 
to  accommodate  persons  with  vision 
impairments. 

Response.  This  provision  does  not 
require  the  replacement  of  machines 
which  are  in  existing  stations.  However, 
10.3.2(2]  requires  accessible  device(s]  in 
key  stations. 

Comment.  One  transit  agency 
requested  clarification  that  coin  or  card 
slots  must  comply  only  "if  provided." 

Response.  The  final  guidelines  include 
language  clarifying  that  coin  or  card 
slots  must  comply  only  where  provided. 

Comment.  A  researcher  from  Boston 
College  requested  an  amendment  that 
would  prescribe  the  location  of 
wheelchair  accessible  self-service 
devices  where  only  one  is  provided  in  a 
bank.  The  researcher  additionally 
recommended  that  fare  card  vending 
and  collection,  and  adjustment  devices 
be  designed  to  accommodate  farecards 
having  one  tactually  distinctive  comer 
and  that  token  collection  devices  shall 
be  designed  to  acconunodate  tokens 
which  are  perforated.  The  American 
Council  of  the  Blind  requested  a  change 
in  the  provision  to  make  controls 
tactually  detectable  so  that  buttons  are 
raised  above  the  surrounding  surface 
and  activated  by  a  mechanical  motion. 

Response.  The  SNPRM  proposed  that 
control  identification  signage  complying 
with  4.30.4  (Raised  and  Braided 
Characters  and  Pictograms]  be  provided. 
The  Board  has  addressed  this  issue  in 
4.34.4  (Equipment  for  Persons  with 
Vision  Impairments]  by  adopting  a 
performance  standard  in  the  final 
guidelines  rather  than  specific  criteria. 


The  requirement  that  control 
identification  signage  comply  with 
section  4.30.4  (Raised  and  Brailled 
Characters  and  Pictograms]  exceeds  the 
requirements  of  4.34.4  (Equipment  for 
Persons  with  Vision  Impairments).  The 
Board  finds  no  justification  for 
establishing  substantially  different 
guidelines  for  fare  vending  or 
adjustment  machines.  Advisory  material 
has  been  added  to  the  appendix 
consistent  with  the  suggestions  from  the 
American  CouncU  of  the  Blind  and  the 
researcher  from  Boston  College. 

Regarding  placement  of  accessible 
fare  collection  devices,  the  Board  has 
requiredthat  station  design  layouts 
minimize  the  distance  which  wheelchair 
users  and  others  must  travel.  This  will 
affect  placement  of  all  elements  and, 
therefore,  no  standard  location  was 
prescribed.  However,  where  the 
circulation  path  is  different  from  that 
used  by  the  general  public,  fare  systems 
are  to  be  located  at  the  accessible  point 
of  entry  or  exit.  For  example,  in  some 
systems  the  elevator  bypasses  the 
mezzanine  or  connects  at  a  point  which 
is  distant  from  the  entrance  most  often 
used  by  the  general  public.  A  provision 
has  been  added  to  ensure  that  in  such  a 
case,  devices  would  be  placed  at  or  near 
the  accessible  point  of  entry  or  exit.  This 
is  to  ensure  that  people  with  limited 
stamina  are  not  required  to  travel 
substantially  greater  distances  than 
members  of  the  general  public. 

Detectable  WamingT    10.3.1(8]  [10.3.1(9] 
in  the  SNPRM] 

This  provision  of  the  final  guidelines 
provides  that  platform  edges  bordering  a 
drop-off  and  not  protected  by  platform 
screens  or  guard  rails  shall  have  a 
detectable  warning.  Such  detectable 
warnings  shall  comply  with  4.29.2 
(Detectable  Warnings  on  Walking 
Surfaces)  and  shall  be  24  inches  wide 
running  Uie  full  length  of  the  platform 
drop-off. 

Comment.  The  SNPRM  required  Uiat 
boarding  areas  and  platform  edges 
bordering  a  drop-off  not  protected  by 
platform  screens  shall  have  a  detectable 
warning  complying  with  4.29  (Detectable 
Warnings],  at  least  36  inches  wide,  or  Vb 
the  width  of  the  platform,  whichever  is 
less,  nmning  the  full  length  of  the 
platform  drop-off.  Also,  the  SNPRM 
specified  that  in  interior  stations,  the 
detectable  warning  shall  differ  in 
resiliency  or  sound-on-cane-contact 
from  the  adjacent  platform  materials. 
The  majority  of  the  commenters  were  in 
favor  of  requiring  detectable  warnings 
on  platform  edges.  However,  the 
majority  of  commenters  opposed  the 
width  formula.  Many  of  those  were 
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individuals  with  disabilities  or  their 
groups.  Of  greatest  interest,  was  the 
variation  among  commenters  who  urged 
different  widths  of  the  warning  itself. 
APTA  strongly  recommended  a  12  to  18 
inch  detectable  warning  and  argued 
that,  on  a  narrow  platform,  a  wider 
detectable  warning  will  not  make  it 
possible  to  detect  the  difference 
between  the  safe  and  hazardous  areas. 
The  relationship  between  warning  and 
"safe"  area  was  of  concern  to  several 
commenters  including  individuals  with 
disabilities.  Transit  agencies  supported 
widths  ranging  from  36  inches  to  12 
inches.  The  NJT  recommended  using  8 
feet  from  centerline  of  the  track  for  all 
warnings.  In  their  facilities,  this  is  equal 
to  approximately  35  inches  for  a 
standard  low  platform  and  29  inches  on 
a  standard  high-level. 

The  American  Council  of  the  Blind 
supported  a  warning  which  is  24  inches 
minimum.  Additionally,  a  principal 
researcher  in  this  subject  area,  noted 
that  24  inches  is  adequate  and  that  the 
width  formula  would  be  rarely 
necessary. 

Response.  There  is  substantial 
consensus  among  individuals  with 
disabilities,  researchers,  and  the  transit 
industry  that  detectable  warnings  can 
be  less  than  36  inches  and  still  be 
effective.  The  Board  had  originally 
proposed  that  the  detectable  warning 
strip  required  at  the  edge  of  platforms  be 
36  inches  wide,  running  the  full  length  of 
the  platform.  This  number  was  based  on 
a  table  presented  in  a  report  on  tests  of 
detectability  issued  by  the  Department 
of  Transportation.  (See  Tactile 
Warnings  to  Promote  Safety  in  the 
Vicinity  of  Transit  Platform  Edges,  1987.) 
According  to  the  test  results,  a  strip  42 
inches  wide  was  needed  to  alert  95%  of 
the  subjects,  while  36  inches  was 
sufficient  to  alert  93%.  The  36-inch 
standard  was  proposed  because  it 
represented  an  even  number  of  feet  and 
would  provide  more  uniformity. 
However,  because  detectable  warnings 
may  be  placed  on  some  existing 
platforms,  and  even  some  new  platforms 
might  have  site  constraints  which 
preclude  wide  platforms,  a  variance  was 
allowed  for  narrow  platforms. 

The  requirement  has  been  changed  in 
the  fmal  guidelines  due  to  several 
factors.  First,  in  the  transit  systems 
where  the  material  has  been  used,  a  24- 
inch  strip  has  proven  very  effective. 
Second,  as  the  researchers  and  others 
pointed  out,  the  test  procedure  in  the 
report  was  somewhat  artiflcial;  subjects 
had  no  advance  information  as  to  the 
characteristics  of  the  warning.  In  fact,  a 
width  of  24  inches  alerted  more  than 
84%  of  the  subjects.  Moreover.  94%  of 


the  subjects  were  alerted  on  a  second 
trial,  when  they  knew  what  to  expect. 
Third,  in  stations  where  the  prescribed 
detectable  warnings  have  been  used,  all 
passengers  tend  to  congregate  at  the 
edge  of  the  material.  Some  commenters 
expressed  concern  that,  if  persons  stood 
back  from  a  36-inch  strip,  other 
passengers  might  use  the  36-inch  "path" 
provided  to  circumvent  crowds,  thus 
partially  defeating  the  purpose  of  the 
warning  material. 

In  view  of  the  success  of  the  24-inch 
width  in  actual  transit  applications,  the 
Board  believes  that  the  width  in  the 
final  guidelines  is  adequate  to  provide  a 
warning  while  still  meeting  the 
legitimate  concerns  of  transit  operators. 
Furthermore,  a  reduction  to  24  inches  is 
supported  by  the  majority  of 
commenters  responding  to  this  issue. 
The  Board  also  believes  that  reduction 
in  width  beyond  this  would  make  such 
warnings  ineffective.  Since  the  final 
guidelines  provide  that  detectable 
warning  shall  be  a  minimum  of  24  inches 
wide,  the  Board  finds  a  varying  width 
formula  unnecessary. 

Comment.  A  number  of  commenters 
responded  to  the  technical  provisions  of 
4.29.2  (Detectable  Warnings  on  Walking 
Surfaces]  regarding  color  and  dome 
pattern. 

Response.  This  matter  was  addressed 
in  4.29.2  (Detectable  Warnings  on 
Walking  Surfaces]  of  the  buildings  and 
facilities  guidelines  and  the  Board 
believes  that  there  is  not  sufficient 
justification  to  change  the  technical 
requirements  for  transit  facilities. 

Comment.  The  Board  sought  comment 
on  whether  bus  bay  areas  with  a 
"standard"  curb  should  be  required  to 
have  a  detectable  warning  or  whether 
warnings  should  only  be  applied 
adjacent  to  a  "substantial"  drop-off. 
Additionally,  the  Board  sought  comment 
on  how  a  "nominal"  curb  could  be 
defined.  Two-thirds  of  the  commenters 
supported  an  exception  for  drop  off 
areas  with  a  nominal  curb.  Of  those 
commenters,  one  third  supported  the 
concept  of  detectable  warnings  at  bus 
bays  only  with  the  exception  that  they 
be  applied  adjacent  to  a  substantial 
drop-off.  One  third  of  the  commenters 
opposed  any  exception  at  bus  bays 
regardless  of  the  height  of  the  curb.  One 
seventh  of  the  commenters  opposed  a 
requirement  for  detectable  warnings  at 
bus  bays. 

Recommendations  for  the  height  of  the 
curb  ranged  from  20  inches  to  one-half 
inch.  Several  commenters  stated  that  the 
height  of  the  curb  is  irrelevant  since  "the 
bus  is  the  hazard,  not  the  curb"  and 
further  commented  that  the  hazard  is 
greatly  exaggerated  at  bus  bays  because 


bus  traffic  travels  with  one  tire  against 
the  curb  unlike  normal  traffic. 

Response.  The  Board  has  not 
determined  whether  bus  bays  as  a  class 
are  substantially  more  hazardous  than 
normal  street  curbs.  Furthermore,  bus 
bays  differ  in  configuration  and  design: 
some  permit  the  bus  to  head-in  and 
back-out  of  the  bay  and,  therefore, 
wheels  do  not  "scrape"  the  curb  and 
pedestrians  are  clearly  within  the 
drivers'  sight.  The  commenters  provided 
very  little  guidance  as  to  a  definition  of 
"standard"  or  "nominal"  curb.  Any  truly 
hazardous  vehicular  way  is  required  to 
comply  with  4.29.5  (Detectable 
Warnings  at  Hazardous  Vehicular 
Areas]  including  transit  facilities. 

Comment.  The  Board  requested  data 
on  exterior  applications  of  detectable 
warnings,  particularly  with  respect  to 
resilience.  Some  commenters  explicitly 
supported  exterior  use  of  detectable 
warnings  while  only  one  commenter 
expressly  opposed  it.  However,  a 
variety  of  commenters,  suggested  they 
would  oppose  exterior  applications  if 
resiliency  and  sound-on-cane-contact  is 
required.  A  manufacturer  of  detectable 
warnings  advised  that  the  question  of 
durability  is  not  valid  because  materials 
can  be  recessed.  Other  commenters, 
however,  stated  that  they  have  no 
knowledge  of  resilient  materials  that 
have  proven  durable  in  extreme 
climates. 

Response.  Information  received  in 
response  to  the  SNPRM  confirmed  the 
Board's  understanding  that  resiliency 
and  sound-on-cane  are  difficult  to 
achieve  and  maintain  in  exterior 
environments.  Detectable  warnings 
complying  with  4.29.2  (Detectable 
Warnings  on  Walking  Surfaces)  are 
required.  This  provision  requires 
resiliency  and  sound-on-cane-contact 
only  in  interior  applications. 

Coordination  of  Platform  and  Vehicle 
Floor  Heights    10.3.1(9](10.3.1(10]  in  the 
SNPRM] 

The  final  guidelines  require  that  for 
rapid  rail,  light  rail,  commuter  rail, 
intercity  rail,  high  speed  rail  and 
automated  guideway  transit  systems, 
the  rail-to-platfoin  height  shall  be 
coordinated  with  the  floor  height  of  new 
vehicles  so  that  the  vertical  difference, 
measured  when  the  vehicle  is  at  rest,  is 
within  plus  or  minus  %  inch  under  all 
normal  passenger  load  conditions.  For 
rapid  rail,  light  rail,  commuter  rail,  high 
speed  rail  and  intercity  rail  systems,  the 
horizontal  gap,  measured  when  the  new 
vehicle  is  at  rest,  shall  be  no  greater 
than  3  inches.  For  automated  guideway 
transit  systems,  the  horizontal  gap  shall 
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wheels  before  significant  wear  occurs. 
Some  comments  pointed  out  that  even 
the  1-inch  gap  permitted  in  elevators  has 
resulted  in  trapped  caster  wheels  and 
accidents. 

Response.  The  Board  believes  that  the 
requirements  can  be  met  where  new 
vehicles  operate  in  new  facilities.  There 
was  general  agreement,  and  little 
opposition  from  transit  operators,  on 
this  point.  The  primary  concern  was  for 
existing  vehicles  in  new  stations,  and 
commuter  rail. 

This  provision  applies  only  to  new 
construction.  A  clarification  has  been 
added  that  the  provision  applies  to  new 
vehicles  operated  in  new  stations.  In  the 
final  guidelines  (36  CFR  part  1192)  and 
in  DOT'S  final  regulations  (49  CFR  part 
38)  for  vehicles,  both  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  there  is  an  exception  for  new 
vehicles  operated  in  existing  stations. 
The  exception  recognizes  that  existing 
stations  may  not  have  been  constructed 
to  current  tolerances  and  platforms  may 
have  settled  and  even  modem 
pneumatic  suspension  vehicles  may  not 
be  able  to  compensate.  The  exception 
has  also  been  added  to  these  guidelines. 
Further,  the  final  guidelines  for  vehicles 
provide  an  exception  for  existing 
vehicles  that  are  retrofitted  to  meet  the 
requirements  of  the  "one-car-per-train 
rule"  under  the  ADA.  While  the  ADA,  in 
general,  does  not  anticipate  retroRtting, 
and  such  is  not  required,  some  transit 
operators  may  choose  to  retrofit  existing 
vehicles  because  they  are  not  planning 
to  purchase  new  ones  before  the  1995 
one-car  deadline.  The  exception  permits 
a  4-inch  horizontal  gap  and  a  plus-or- 
minus  2-inch  vertical  displacement  only 
for  such  retrofitted  vehicles.  The  Board 
does  not  consider  such  displacements 
generally  accessible  but  is  permitting 
them  temporarily  until  such  vehicles  are 
phased  out.  That  exception,  which  is 
relevant  only  to  existing  key  stations,  is 
added  to  the  key  station  requirements  to 
be  consistent  with  final  guidelines  for 
vehicles.  These  exceptions  will  address 
the  major  concerns  of  the  commenters. 

With  respect  to  commuter  rail,  the 
SNPRM  preamble  noted  that  most 
commuter  rail  systems  probably  could 
not  achieve  the  displacement  tolerances 
specified.  Therefore,  the  exception  was 
included  to  allow  other  methods  to  be 
used  when  these  tolerances  cannot  be 
met.  The  phrase  "not  operationally 
feasible"  was  intended  to  apply  to  the 
situation,  common  in  commuter  rail 
systems,  when  freight  trains  share  the 
same  track  and  the  tolerances  cannot  be 
met  because  of  operational 
considerations.  In  those  cases,  bridge 
plates,  ramps,  portable  lifts,  mini-high 
platforms,  car-borne  or  platform- 


mounted  lifts,  or  similar  manually 
deployed  devices  can  be  used  to  provide 
accessibility.  The  provision  does  not 
require  an  operator  to  violate  any  rule  or 
statute  which  specifies  a  set-back  for 
freight  operation.  It  only  requires  that 
the  commuter  rail  operator  provide  some 
method  of  providing  access  to  the  cars 
for  wheelchair  and  mobility  aid  users. 

Boarding  and  Alighting  Locations 
10.3.1(10)  [10.3.1(11)  in  the  SNPRM] 

This  section  of  the  final  guidelines 
requires  that  stations  shall  not  be 
designed  or  constructed  so  as  to  require 
persons  with  disabilities  to  board  or 
alight  from  a  vehicle  at  a  location  other 
than  the  one  used  by  the  general  public. 
This  provision  is  unchanged  from  the 
SNPRM. 

Comment.  Six  commenters  responded 
to  this  paragraph.  Two  individuals  with 
disabilities  and  one  government  agency 
supported  the  provision.  Two  transit 
agencies  and  APTA  asserted  that  the 
requirement  is  an  operational  issue  and 
they  requested  an  exception  to  clarify 
that  double  stopping  is  permissible  in 
existing  stations.  They  requested 
clarification  that  the  provision  does  not 
preclude  the  use  of  mini-high  platforms 
where  their  use  currently  may  involve 
double  stopping. 

Response.  This  provision  applies  only 
to  design  of  new  stations.  Section 
10.3.2(2)  (Existing  Facilities:  Key 
Stations)  does  not  require  compliance 
with  this  paragraph.  The  Board  believes 
that  improper  placement  of  mini-high 
platforms  causes  double  stopping  and 
therefore  an  exception  is  not  necessary. 
No  changes  were  made  to  this  provision. 

Illumination  Levels  on  Signs    10.3.1(11) 
[10.3.1(12)  in  the  SNPRM] 

This  provision  requires  that 
illumination  levels  in  the  areas  where 
signage  is  located  shall  be  uniform  and 
shall  minimize  glare  on  signs. 
Additionally,  lighting  along  circulation 
routes  shall  be  of  a  type  and 
configuration  to  provide  uniform 
illumination. 

Comment.  The  SNPRM  proposed  that 
illumination  levels  in  areas  where 
signage  is  located  shall  comply  with 
4.30.8  (Illumination  Levels).  Also  it 
required  that  lighting  along  accessible 
routes  in  accessible  spaces  shall  be  of  a 
type  and  configuration  to  provide 
uniform  illumination.  No  clear 
opposition  to  the  provision  in  the 
SNPRM  was  expressed.  However, 
twenty-five  percent  of  the  commenters, 
including  CTA  and  two  designers, 
supported  a  performance  standard  in 
lieu  of  compliance  with  4.30.8 
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(Illumination  Levels).  MBTA  supported 
specified  criteria. 

Response.  The  Board  has  reserved 
section  4.30.8  (Illumination  Levels). 
Therefore,  there  are  no  requirements  for 
illumination  on  signage.  However, 
requirements  contained  in  the  SNPRM 
are  offered  as  guidance  in  the  appendix. 
This  section  has  been  modified  to  reflect 
this  change.  The  Board  believes  that  a 
performance  standard  requiring  lighting 
to  be  of  a  type  and  configuration  to 
provide  uniform  illumination  is 
supported  by  the  responses  and  is 
warranted  in  transportation  facilities 
where  illumination  affects  both  safety 
and  wayfinding. 

Comment.  The  Board  sought 
information  on  whether  the  guidelines 
should  specify  illumination  levels  in 
areas  other  than  signage.  Commenters 
suggested  areas  where  illumination 
should  be  specified  such  as  fare 
vending,  stairs,  gates,  and  areas  of 
potential  danger.  One  commenter 
suggested  an  amendment  to  include  all 
circulation  routes  regardless  of  whether 
they  are  accessible  routes.  MTA  . 
suggested  illumination  levels 
recommended  for  railroad  station  areas 
by  the  Illuminating  Engineering  Society. 
Amtrak  noted  they  design  illumination 
to  be  3  to  5  footcandles  at  train  boarding 
and  0.5  footcandles  at  other  places. 

Response.  Since  stairs  and  other 
inaccessible  elements  may  be  used  by 
persons  with  low  vision,  the  Board 
believes  that  a  change  consistent  with 
that  suggested  by  commenters  was 
warranted  and  supported  by  the  Board's 
publication  "Transit  Facility  Design  for 
Persons  with  Visual  Impairments."  The 
provision  has  been  modified  to  apply 
the  performance  standard  for  uniform 
illumination  to  all  circulation  routes 
within  the  facility. 

Text  Telephones    10.3.1(12)  [10.3.1(13) 
in  the  SNPRM] 

This  provision  of  the  final  guidelines 
requires  that  when  an  interior  public 
pay  telephone  is  provided  in  a  transit 
facility  (as  defined  by  DOT)  at  least  one 
interior  public  text  telephone  complying 
with  4.31.9  (Text  Telephones)  shall  be 
provided  in  the  station.  In  addition, 
where  four  or  more  public  pay 
telephones  serve  a  particular  entrance 
to  a  rail  station  and  at  least  one  is  in  an 
interior  location,  at  least  one  interior 
public  text  telephone  complying  with 
4.31.9  (Text  Telephones)  shall  be 
provided  to  serve  that  entrance. 
Compliance  with  this  provision 
constitutes  compliance  with  4.1.3(17)(c) 
(Public  Telephones). 

Comment.  The  SNPRM  proposed  that 
a  text  telephone  be  provided  at  each 
entrance  where  a  public  telephone  is 


provided.  Approximately  twenty  percent 
of  the  commenters  opposed  the 
provision  in  the  SNPRM  while  fifty 
percent  supported  it.  The  remainder 
requested  certain  clarifications.  BART 
proposes  allowing  flexibility  of 
placement  near  entrances.  BART  plans 
to  place  text  telephones  near  the  station 
agent's  booth  in  extension  stations  to 
minimize  vandahsm  and  misuse.  Many 
of  those  opposing  the  provision  did  so 
because  they  understood  the  provision 
to  require  text  telephones  "at"  each 
entrance  if  even  one  public  pay 
telephone  is  placed  anywhere  in 
building. 

Response.  The  Board  agrees  that 
clarification  of  the  requirement  for  text 
telephones  is  warranted.  The  provision 
is  changed  to  clarify  that  where  interior 
pubhc  phones  are  provided  in  a 
transportation  facility  a  minimum  of  one 
interior  public  text  telephone  is 
required.  However,  the  Board  believes 
that  where  circulation  routes  and  traffic 
are  such  that  four  or  more  phones  serve 
a  particular  entrance,  then  at  least  one 
interior  public  text  telephone  is  justified 
serving  that  entrance  so  that  persons 
requiring  a  text  telephone  are  not 
required  to  travel  substantially  farther 
in  order  to  locate  an  accessible  unit.  A 
transit  agency  may  elect  to  place  all 
telephones  in  one  central  location 
regardless  of  the  number  of  entrances 
provided  in  which  case  only  one  text 
telephone  is  required  because  all 
telephones  serve  all  entrances. 
Additionally,  if  more  than  one  entrance 
is  provided  and  each  is  served  by  fewer 
than  four  public  pay  phones,  then  only 
one  text  telephone  is  required  in  the 
facility.  4.30.7(3)  (Symbols  of 
Accessibility)  requires  signage  adjacent 
to  all  banks  of  telephones  that  do  not 
contain  a  text  telephone.  Such  signage 
shall  indicate  the  location  of  the  nearest 
text  telephone.  Additionally,  if  there  are 
no  banks  of  telephones,  directional 
signage  indicating  the  location  of  the 
text  telephone  is  required  at  the 
entrance. 

Comment.  The  San  Francisco 
Municipal  Railroad  (MUNI)  requested  a 
clarification  of  the  term  "facility"  and 
whether  or  not  telephones  currently 
provided  in  bus  shelters  must  have  text 
telephones.  The  ABA  opposes  the 
provision  for  most  bus  terminals. 

Response.  Text  telephones  are 
required  only  in  interior  locations.  Thus, 
having  a  public  phone  in  a  bus  shelter 
does  not  trigger  the  requirement  for  a 
text  telephone.  In  order  to  ensure  that 
the  requirements  are  not  overly 
burdensome,  the  Board  has  included 
provisions  for  equivalent  facilitation  and 
applied  the  provisions  only  where 
interior  pay  phones  are  provided.  The 


Board  believes  that  public  comment  did 
not  support  the  recommendation  to 
exempt  most  bus  terminals.  DOT  will 
define  "transit  facility." 

Comment.  The  California  Center  for 
Law  and  the  Deaf  opposed  the 
application  of  the  principle  of  equivalent 
facilitation  with  respect  to  text 
telephones  because  they  believe  it 
allows  a  lower  standard  of  access  for 
persons  with  hearing  impairments  than 
for  those  with  mobility  impairments. 

Response.  The  concept  of  "equivalent 
facilitation"  in  2.2  (Equivalent 
Facilitation)  applies  to  all  sections  of  the 
guidelines.  A  specific  example  of 
equivalent  facilitation  has  been 
incorporated  in  section  4.31.9  (3)  (Text 
Telephones)  which  is  intended  to 
address  some  potential  concerns  with 
application  of  the  concept  to  text 
telephones.  A  portable  text  telephone 
must  be  readily  available,  signage  is 
required  and  shelves  and  outlets  that 
accommodate  portable  text  telephones 
must  be  provided.  Equivalent  facilitation 
is  not  an  exception  to  the  requirement, 
but  allows  for  equal  or  greater  access  to 
be  achieved  through  an  alternative 
method. 

Wheel  Flange  Gap    10.3.1(13)  (10.3.1(14) 
in  the  SNPRM] 

This  provision  of  the  final  guidelines 
requires  that  where  it  is  necessary  to 
cross  tracks  to  reach  boarding 
platforms,  the  route  surface  shall  be 
level  and  flush  with  the  rail  top  at  the 
outer  edge  between  the  rails,  except  for 
a  maximum  2V4  inch  gap  on  the  inner 
edge  of  each  rail  to  permit  passage  of 
wheel  flanges.  Such  crossings  shall  have 
a  detectable  warning.  Where  gap 
reduction  is  not  feasible,  an  above-grade 
or  below-grade  accessible  route  shall  be 
provided. 

Comment.  The  SNPRM  proposed 
requiring  the  "minimum  feasible"  gap  on 
the  inner  edge  of  each  rail.  Additionally 
the  SNPRM  did  not  reference  4.29.5 
(Detectable  Warnings  at  Hazardous 
Vehicular  Areas)  in  this  provision.  The 
Board  asked  for  comment  regarding  the 
minimum  width  of  space  needed  for 
wheel-flange  clearance,  and  which 
closing  devices  could  be  specified.  Also, 
the  Board  sought  information  regarding 
the  potential  costs. 

One  commenter  stated  that  wheel 
flanges  do  not  exceed  2  inches  and 
wooden  planking  could  be  placed 
adjacent  to  the  gap  to  reduce  jolt. 
Another  commenter  indicated  that 
rubber  material  has  been  used  next  to 
tracks  at  a  road  crossing  in  Wisconsin 
and  has  held  up  well.  Amtrak.  Long 
Island  Railroad  (LIRR),  and  Metra 
proposed  several  possible  dimensions 
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conventional  signage,  there  is  no 
requirement  to  present  the  informatioh 
simultaneously  in  a  second  format. 
Additionally,  the  operator  may  use  the 
public  address  system  to  notify  station 
personnel  of  duty  changes  or  telephone 
calls  and  is  not  required  to  provide  this 
information  visually  to  the  general 
ridership. 

Comment.  The  Board  asked  for 
comment  as  to  whether  this 
performance  standard  requires  more 
specification.  Thirty  percent  of  the 
commenters  endorsed  the  performance 
standard  as  sufficient  in  itself.  The  ABA 
noted  that  specification  of  assistive 
hstening,  light  emitting  diode  or  "flip 
dot"  visual  displays,  or  video  monitor 
paging  systems  would  not  be 
appropriate  for  most  small  bus  terminals 
but  would  be  appropriate  for  most 
intercity  bus  terminals. 

Several  commenters,  including  the 
Hearing  Society  of  San  Francisco, 
suggested  requiring  electronic  flowing 
words,  otherwise  known  as  crawling 
messages  or  visual  radio.  The  American 
Foundation  for  the  Blind  (AFB) 
suggested  use  of  flip  dot  LED  should  be 
avoided. 

Response.  While  there  is  clear  support 
for  this  provision,  it  is  believed  that  no 
benefit  would  derive  from  providing 
technical  specifications  rather  than  a 
general  performance  standard.  For 
example,  the  Board  is  aware  of  the 
problems  associated  with  some  flip  dot 
systems;  however,  there  are  many  types 
of  systems  and  some  appear  to  be 
considerably  more  readable  than  others. 
In  the  absence  of  supporting  research, 
the  Board  does  not  wish  to  inhibit 
developing  technologies. 

Comment.  Fourteen  percent  of  the 
commenters  suggested  that  visual 
information  systems  should  be 
accompanied  by  public  address  systems 
or  some  form  of  personal  listening 
device  provided  at  consistent  locations. 

Response.  The  Board  understands  the 
concern  of  some  of  the  commenters  that 
visual  systems  may  replace  audio 
systems.  However,  the  requirement  for  a 
system  to  provide  information  to 
persons  with  hearing  impairments  is 
triggered  only  when  a  public  address 
system  or  some  other  audio  system  is 
provided. 

Comment.  Twenty  percent  of  the 
commenters.  including  The  California 
Center  for  Law  and  the  Deaf,  were 
concerned  that  the  provision  could  be 
interpreted  to  mean  that  assistive 
listening  systems  alone  would  be 
adequate  to  serve  the  needs  of  all 
persons  with  hearing  loss. 

Response.  It  is  not  the  Board's 
intention  to  suggest  that  an  assistive 
listening  system  alone  would  satisfy  this 


provision.  For  example,  a  visual  paging 
system  will  assist  both  deaf  and  hard  of 
hearing  passengers,  while  an  assistive 
listening  system  serves  only  a 
percentage  of  individuals  who  are  hard 
of  hearing.  Thus,  the  visual  paging 
system  would  meet  the  requirements  of 
these  guidelines,  whereas  the  assistive 
listening  system,  by  itself,  would  not.  A 
visual  paging  system  is  a  system  that 
uses  a  visual  display  such  as  video 
monitors,  or  crawling  messages 
conveying  the  same  information  as 
transmitted  by  an  audio  paging  system. 

Clocks    10.3.1(15)  [10.3.1(16)  in  the 
SNPRM] 

This  provision  of  the  final  guidelines 
requires  that  where  clocks  are  provided 
for  use  by  the  general  public  the  clock 
face  shall  be  uncluttered  so  that  its 
elements  are  clearly  visible.  Hands, 
numerals,  and/or  digits  shall  contrast 
with  the  background  either  light-on-dark 
or  dark-on-light.  Where  clocks  are 
mounted  overhead,  numerals  and/or 
digits  shall  comply  with  4.30.3 
(Character  Height).  Clocks  shall  be 
placed  in  uniform  locations  throughout 
the  facility  and  system  to  the  maximum 
extent  practicable. 

Comment.  The  SNPRM  required  that 
where  clocks  are  provided  they  shall 
comply  with  4.30.1  (General),  4.30.2 
(Character  Proportion),  4.30.3  (Character 
Height),  4.30.5  (Finish  and  Contrast),  and 
4.30.8  (Illumination  Levels.).  There  were 
very  Tew  responses  to  this  SNPRM 
provision.  Of  the  few  comments  that 
were  received,  the  majority  supported 
the  concept. 

Response.  The  Board  made  several 
clarifying  changes  to  this  provision.  The 
Board  believes  that  clocks  have 
characteristics  which  differ  from  general 
signage.  The  Board  has  added  a 
requirement  that  the  clock  face  be 
"uncluttered"  to  ensure  that  a  person 
with  low  vision  can  see  relevant  parts  of 
the  clock  (i.e..  the  hands,  numerals,  or 
digits).  These  elements,  when 
superimposed  over  an  irrevelant 
background  such  as  advertising  logos, 
become  virtually  invisible.  On  the  other 
hand,  an  advertising  logo  which  does 
not  obstruct  or  overlay  the  clock 
numbers  actually  can  be  a  distinctive 
feature  which  assists  a  person  with  low 
vision  to  locate  the  clock.  Additionally, 
a  provision  was  added  to  require  clocks 
to  be  placed  in  uniform  locations 
consistent  with  10.3.1(4)  and  10.3.1(6). 

Escalators    10.3.1(16)  [10.3.1(17)  in  the 
SNPRM] 

This  provision  of  the  final  guidelines 
requires  that  where  provided  in  below 
grade  stations,  escalators  shall  have  a 
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minimum  clear  width  of  32  inches.  At 
the  top  and  bottom  of  each  escalator 
run,  at  least  two  contiguous  treads  shall 
be  level  beyond  the  comb  plate,  before 
the  risers  begin  to  form.  All  escalator 
treads  shall  be  marked  by  strips  of 
clearly  contrasting  color,  2  inches  in 
width,  placed  parallel  to  the  nose  of 
each  step.  The  strip  shall  be  of  a 
material  that  is  at  least  as  slip  resistant 
as  the  remainder  of  the  tread.  The  edge 
of  the  tread  shall  be  apparent  from  both 
ascending  and  descending  directions. 

Comment.  The  SNPRM  proposed  to 
require  that  where  provided  in  subways, 
escalators  shall  have  a  minimum  clear 
width  of  32  inches  and  that  two 
contiguous  treads  shall  be  level  beyond 
the  comb  plate.  Additionally,  it  was 
proposed  that  each  tread  shall  have  a 
visually  contrasting  band  defining  the 
edge  of  the  tread  which  shall  be 
apparent  from  both  ascending  and 
descending  directions. 

The  Board  sought  information  on  any 
incremental  costs  and  benefits 
associated  with  wide  versus  narrow 
escalators,  especially  with  respect  to 
passenger  carrying  capacity  at  the  same 
' speed. 

More  than  flfty  percent  of  the 
commenters  including  two  transit 
agencies  objected  to  transporting 
passengers  using  wheelchairs  on 
escalators.  These  commenters  appeared 
to  have  interpreted  the  provision  to 
mean  that  the  Board  endorses  the  use  of 
escalators  by  wheelchair  users  as  a 
standard  practice  or  in  other  than  an 
emergency  situation.  Although  no  cost 
data  was  received,  twenty-five  percent 
of  the  commenters  supported  the 
concept  of  a  32  inch  wide  escalator. 

Response.  The  Board  wants  to 
strongly  emphasize  that  an  escalator 
should  not  be  used  as  an  accessible 
route  for  persons  using  wheelchairs. 
However,  setting  a  minimum  32  inch 
width  dimension  allows  the  use  of  the 
escalator  in  an  emergency  situation.  The 
Board  recognizes  that  there  are  times 
when  escalators  may  be  necessary  to 
facilitate  an  emergency  evacuation. 
While  there  are  several  emergency 
evacuation  chairs  on  the  market  to 
assist  persons  using  wheelchairs  down 
stairways  in  an  emergency,  moving 
wheelchair  users  up  stairways  in  an 
emergency  either  requires  two  to  six 
persons  to  assist  or  the  use  of  more 
expensive  motorized  evacuation  units. 

The  Board  further  clarified  this 
provision  by  deleting  the  reference  to 
"subways"  which  was  changed  to 
"below  grade  stations." 

Comment.  In  response  to  the  provision 
requiring  two  contiguous  treads  to  be 
level  beyond  the  comb  plate,  twenty- 
three  percent  of  the  commenters 


supported  the  requirement  and  thirty 
percent  asked  why  this  provision 
applies  only  to  subways.  One 
conunenter  felt  this  mandate  will  require 
U.S.  escalator  manufacturers  to  redesign 
their  escalators. 

Response.  The  requirement  for  at  least 
two  treads  to  be  level  beyond  the  comb 
plate  before  the  risers  begin  to  form  is  a 
safety  issue  since  it  provides  time  for 
riders  to  establish  sound  footing  before 
steps  form.  This  is  especially  important 
for  elderly  persons  and  those  who  have 
difficulty  walking.  If  necessary,  it  also 
would  allow  sufficient  space  to  position 
a  person  using  a  wheelchair.  Many  new 
escalators  are  already  installed  with 
this  feature,  for  example,  all  of  the 
escalators  in  the  Washington 
Metropolitan  Transit  Authority  System 
(WMATA)  comply  with  the  requirement. 

Comment.  Fifty  percent  of  the 
commenters  supported  the  requirement 
for  a  contrasting  band  defining  the  edge 
of  the  escalator  tread.  One  conunenter 
felt  the  contrasting  band  should  be  at 
the  nosing  and  should  be  2"  wide.  Thirty 
percent  of  the  commenters  felt  the 
provision  was  too  vague  to  be  useful 
and  suggested  additional  clarifying 
language. 

Response.  The  Board  agrees  that  the 
provisions  for  tread  markings  require 
further  specification  to  ensure  visibility 
for  persons  with  low  vision.  Consistent 
with  commenters'  suggestions, 
specifications  have  been  added  to 
require  that  all  escalator  treads  shall  be 
marked  by  strips  of  clearly  contrasting 
color,  2  inches  in  width,  placed  parallel 
to  and  on  the  nose  of  each  step.  The 
edge  of  the  tread  shall  be  apparent  from 
both  ascending  and  descending 
directions.  The  Board  also  agrees  with 
the  comments  that  the  contrasting  band 
must  be  as  slip  resistant  as  the 
remainder  of  the  tread  and  has  inserted 
that  requirement  in  the  fmal  guidelines. 

Comment.  The  Board  requested 
comments  on  whether  the  seventy 
percent  contrast  ratio  in  4.30  (Signage) 
of  the  Board's  proposed  guidelines  for 
buildings  and  facilities  is  appropriate  for 
a  step-edge  contrasting  band  on 
escalators.  A  majority  of  the 
commenters  responding  to  the  SNPRM 
supported  the  proposed  contrast  ratio. 

Response.  Most  of  the  persons  who 
responded  to  the  contrast  ratio  in  the 
proposed  guidelines  for  buildings  and 
facilities  objected  to  the  provision.  One 
primary  concern  was  that  it  could  not  be 
measured  or  enforced  under  field 
conditions.  Therefore,  the  seventy 
percent  contrast  ratio  was  placed  in  the 
appendix  of  the  final  guidelines  at 
A4.29.2  and  is  advisory  only. 


Elevators    10.3.1(17)  (10.3.1(18)  in  the 
SNPRM] 

The  Final  Guidelines  require  that 
where  provided,  elevators  shall  be 
glazed  or  have  transparent  panels  to 
allow  an  unobstructed  view  both  in  to 
and  out  of  the  car.  Also,  elevators  are 
required  to  comply  with  4.10  (Elevators). 
An  exception  is  permitted  where 
elevator  cars  with  a  clear  floor  area  in 
which  a  60  inch  diameter  circle  can  be 
inscribed  may  be  substituted  for  the 
minimum  car  dimensions  of  4.10 
(Elevators),  Fig.  22. 

Comment.  The  Board  requested 
comments  on  whether  this  exception 
should  be  incorporated  in  section  4.10 
(Elevators),  rather  than  having  it  apply 
only  to  transportation  facilities.  SlighUy 
more  than  fifty  percent  of  the 
commenters  supported  the  provision  as 
written  and  approximately  eleven 
percent  opposed  the  provision  as 
written. 

Slightly  less  than  thirty  percent  of  the 
commenters  supported  incorporating  the 
exception  to  section  4.10  (Elevators).  A 
few  commenters  supported  the 
exception  for  transportation  facilities 
but  noted  they  would  not  support  its 
inclusion  in  4.10  (Elevators). 

Response.  In  general,  commenters 
were  supportive  of  the  exception  for 
transit  facilities.  However,  the  Board 
believes  that  the  exception  should  not 
be  permitted  under  4.10  (Elevators).  The 
provision  remains  unchanged. 

Comment.  A  small  number  of 
comments  concerned  glazed  or 
transparent  elevator  panels.  One 
conunenter  questioned  what  portion  of 
the  elevator  or  hoistway,  or  both,  should 
be  glazed.  One  commenter  proposed  the 
use  of  closed  circuit  television  as  an 
alternative  to  this  requirement.  One 
commenter  felt  that  glazing  is  a  safety 
issue  and  not  within  the  Board's 
statutory  mandate. 

Response.  The  requirement  for 
elevators  to  be  glazed  is  derived  from 
earlier  DOT  regulations  implementing 
Section  504  of  the  Rehabilitation  Act  of 
1973.  According  to  the  report  of  the 
Committee  on  Energy  and  Commerce  on 
the  Americans  with  Disabilities  Act, 
•**  *  *  readily  accessible  to  and  usable 
by  individuals  with  disabilities"  refers 
to  the  ability  of  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  to  enter  into,  exit  from, 
and  safely  and  effectively  use  a  rail 
passenger  car  or  station  used  in  public 
transportation."  House  Kept.  101-485,  pt. 
4,  at  44. 

The  Board  believes  that  the  ability  to 
see  the  inside  of  the  cab  before  entering 
and  the  area  surrounding  the  elevator 
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before  exiting  is  e;  sential  to  enable 
people  with  disabi  ities  to  safely  use  a 


transportation  sys 


em.  Providing  a 


closed  circuit  telev  ision  which  is 
remotely  monitore  1  by  a  third  party 


would  not  achieve 


this  goal;  glazing 


however,  would.  T  le  Board  has 
provided  criteria  tiat  allows  flexibility 
in  design  while  ad  lieving  an 


unobstructed  view 
assure  safety. 

Ticketing  Areas 
the  SNPRM] 

This  provision  o 


requires  that,  wheie  provided,  ticketing 


areas  shall  permit 


jersons  with 


baggage  and  shall 
(Sales  and  Service 


which  is  necessary  to 


0.3.1(18)  (10.3.1(19)  in 
the  final  guidelines 


disabilities  to  obta  n  a  ticket  and  check 


;omply  with  7.2 
Counters,  Teller 


Windows,  Informa  tion  Counters). 
Comment.  There  was  very  little 
response  to  this  pn  (vision.  However,  one 
commenter  recomii  tended  that  this 
section  should  be  ( larified  to  require 
only  one  ticket  window  as  long  as  it  is 
open  at  all  times  tickets  are  available. 
"^,  Response.  The  gi  lidelines  address  the 
design,  constructio  n  and  alteration  of 
buildings  and  facil  ties.  Allowing  only 
one  ticket  window  to  be  accessible 
contingent  on  the  rfequirement  that  it  is 
open  at  all  times  ii!  volves  an  operational 
issue  not  under  the  purview  of  the 
Board.  However,  a  though  the  SNPRM 
also  required  that  counters  comply  with 

7.2  (Sales  and  Service  Counters,  Teller 
Windows,  Informa  ion  Counters), 
section  7.2  has  bee  i  revised  and 
currently  requires  i  »nly  one  ticket 
window  to  be  accessible. 

In  light  of  revisions  made  to  7.2  (Sales 
and  Service  Count(  irs.  Teller  Windows, 
Information  Count(  rs),  two  minor 
technical  changes  I  o  this  provision  were 
made.  The  referem  e  to  4.3  (Accessible 
Route)  is  deleted  a  i  that  section  is 
referenced  in  7.2. 1  he  reference  to  4.2 
(Space  Allowance  ind  Reach  Ranges) 
was  also  deleted  si  nee  7.2  ab'eady 
addresses  the  is8U(  of  reach  height. 

Baggage  Check-in    10.3.1(19)  [10.3.1(20) 
in  the  SNPRM] 

This  provision  o!  the  final  guidelines 
requires  that,  whei  e  provided,  baggage 
check-in  and  retrie  va\  systems  shall  be 
on  an  accessible  r0ute  complying  with 

4.3  (Accessible  Roilte],  and  shall  have 
space  immediately^  adjacent  complying 
with  4.2  (Space  Allowance  and  Reach 
Ranges).  If  unattended  security  barriers 
are  provided,  at  le  ist  one  gate  shall 
comply  with  4.13  (l)oors).  Gates  which 
must  be  pushed  op  >n  by  wheelchair  or 


mobility  aid  users 

continuous  surface 

inches  above  the  ft)or  to  27  inches 

above  the  floor. 


ihall  have  a  smooth 
extending  from  2 


Comment.  The  Board  requested 
comments  on  whether  other  design 
specifications  are  needed  for  baggage 
claim  areas.  Very  few  comments  were 
received  regarding  this  provision.  Of 
those  commenting,  the  majority 
supported  the  provision  as  written. 
Some  commenters  suggested  adding 
design  specifications  for  the  baggage 
check-in  and  retrieval  equipment. 

Response.  This  provision  requires 
where  a  baggage  claim  area  is  provided, 
that  it  be  on  an  accessible  route  and  that 
the  equipment  be  approachable.  It  does 
not  impose  specific  requirements  on  the 
equipment  itself  as  equipment  is  not 
generally  intended  to  be  operated  by 
members  of  the  public. 

Comment.  A  commenter  suggested 
that  the  gates  at  unattended  security 
barriers  should  have  a  maximum  5  lbs 
force  (5  Ibf)  for  pushing  or  pulling. 

Response.  The  provision  requires  that 
gates  comply  with  4.13  (Doors).  Section 
4.13.11  (Door  Opening  Force)  contains  a 
requirement  that  the  maximum  force  for 
pushing  or  pulling  open  an  interior 
hinged  door  not  exceed  5  Ibf. 

10.3.2    Existing  Facilities:  Key  Stations 

Accessible  Route  10.3.2(1) 

This  provision  of  the  final  guidelines 
requires  that  rapid,  light  and  commuter 
rail  key  stations,  as  defmed  under 
criteria  established  by  DOT  in  49  CFR 
part  37,  subpart  C.  and  existing  intercity 
rail  stations  shall  provide  at  least  one 
accessible  route  from  an  accessible 
entrance  to  those  areas  necessary  for 
the  use  of  the  transportation  system. 

Comment.  The  Board  requested 
comment  on  whether  an  accessible 
entrance  to  a  key  station  should  be 
required  to  be  a  specified  distance  from 
a  primary  entrance  used  by  the  general 
public.  Commenters  supported  a  variety 
of  options.  Approximately  thirty  percent 
of  the  commenters  suggested  specified 
distances  which  ranged  between  fifty 
feet  and  two  hundred  feet. 

Twenty  percent  of  the  commenters.  all 
transportation  agencies,  urged  that  no 
specified  distance  be  designated 
because  access  is  affected  by  factors 
like  station  design  and  existing 
conditions  that  are  not  under  the  control 
of  the  operator.  Amtrak  responded  that 
a  specified  distance  is  not  practical  but 
that  the  distance  should  be  the  most 
practical  possible  to  provide  equal 
access.  APTA  opposed  any  distance 
requirements  and  suggested  that  an 
entrance  should  be  accessible  but 
latitude  is  necessary  in  a  retrofit 
situation.  One  government  agency 
recommended  that  the  entrance  sho'ild 
be  located  as  close  as  possible  to  a 
general  use  entrance.  The  Los  Angeles 


County  Transit  Commission  suggested 
requiring  entrances  to  a  station  that 
serves  different  transportation  fixed 
routes  or  groups  of  fixed  routes  to  be 
accessible;  and  if  compliance  is 
technically  infeasible,  the  alteration 
should  provide  accessibility  to  the 
maximum  extent  feasible  and  all 
elements  that  can  be  made  accessible 
should  be.  MBTA  recommended 
allowing  companion  stairs  to  serve  a 
common  area  that  is  served  by  an 
elevator  or  ramp. 

Response.  The  Board  did  not  receive 
sufficient  information  to  support  the 
imposition  of  distance  criteria.  Because 
of  the  unique  problems  associated  with 
locating  elevator  hoistways  and 
supporting  equipment  in  existing 
stations,  the  Board  does  not  believe  that 
it  is  reasonable  to  require  more  than  one 
accessible  entrance.  However,  the  Board 
recognizes  the  need  for  greater 
accessibility  and,  therefore,  encourages 
transit  agencies  to  make  as  many 
accessible  entrances  to  stations  as  is 
practicable. 

Accessible  Route — Features    10.3.2(2) 

This  provision  of  the  final  guidelines 
requires  that  the  accessible  route 
required  by  10.3.2(1)  shall  include  the 
features  specified  in  10.3.1  (1).  (4)-(9). 
(11)-(15),  and  (17)-(19). 

Comment.  Only  a  few  comments  were 
received  relevant  to  this  provision.  Two 
commenters  urged  deletion  of  the 
provision  requiring  elevators  to  be 
glazed  or  to  have  transparent  panels. 

Response.  In  existing  key  stations, 
elevators  which  already  have  another 
means  of  assuring  a  level  of  safety 
which  provide  an  unobstructed  view 
both  into  and  out  of  the  car  provides, 
may  be  regarded  as  satisfying  this 
requirement  by  equivalent  facilitation. 
This  determination  is  under  the  purview 
of  DOT. 

Comment  A  transit  agency  advisory 
committee  urged  that  detectable 
warnings  in  key  stations  should  not  be 
required  to  be  replaced  if  installed 
within  the  past  ten  years.  Their  position 
was  that  agencies  which  have 
voluntarily  installed  warnings  should 
not  be  pimished  for  cutting  edge 
performance. 

Response.  In  existing  key  stations, 
where  detectable  warnings  which  do  not 
comply  with  10.3.1(8)  are  in  place,  such 
warnings  may  satisfy  this  requirement 
by  equivalent  facilitation.  This 
determination  is  under  the  purview  of 
DOT. 

Comment.  Commenters  noted  that  the 
SNPRM  did  not  address  coordination  of 
platform  and  vehicle  heights  in  key 
stations. 
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Response.  This  issue  is  addressed  in 
10.3.2(4)  of  the  final  guidelines  which  is 
discussed  below. 

Comment.  The  Board  also.requested 
comment  on  the  costs  and  feasibility  of 
requiring  escalators  that  comply  with 
10.3.1(16)  of  the  final  guidelines 
(10.3.1(17)  in  the  SNPRM).  Seventy 
percent  of  the  commenters  opposed 
including  this  provision.  Opposition  was 
based  on  costs  and  technical 
infeasibility, 

Response.  No  commenter  provided  the 
Board  with  feasibility  or  cost  data. 
However,  the  Board  believes  that  such  a 
requirement  could  be  extremely  difficult 
and  costly  for  many  existing 
transportation  facilities  to  achieve, 
therefore,  existing  key  stations  are  not 
required  to  comply  with  10.3.1(16) 
(Escalators). 

Fare  Collection— Unpaid  Area    10.3.2(3) 

This  provision  of  the  final  guidelines 
provides  that,  where  technical 
infeasibility  in  existing  stations  requires 
the  accessible  route  to  lead  from  the 
pubhc  way  to  a  paid  area  of  the  transit 
system,  an  accessible  fare  collection 
system,  complying  with  10.3.1(7),  shall 
be  provided  along  such  accessible  route. 

The  Board  received  no  comments  on 
this  provision  and  no  changes  were 
made  from  the  SNPRM. 

Coordination  of  Platform  and  Vehicle 
Floor  Heights    10.3.2(4)  New  Section 

A  new  provision,  10.3.2(4),  has  been 
added  to  the  Hnal  guidelines  which 
addresses  the  coordination  of  platforms 
and  vehicle  floors  in  existing  key 
stations.  This  section  was  developed 
consistent  with  the  guidelines  for 
vehicles  (published  elsewhere  in  this 
issue  of  the  Federal  Register)  to  address 
the  specific  problems,  including  both 
cost  and  feasibility,  of  making  these 
stations  accessible. 

In  light  rail,  rapid  rail  and  commuter 
rail  key  stations,  the  platform  or  a 
portion  thereof  and  vehicle  floor  shall  be 
coordinated  so  that  the  vertical 
difference,  measured  when  the  vehicle  is 
at  rest,  is  plus  or  minus  IV^  inches  under 
all  normal  passenger  load  conditions, 
and  the  horizontal  gap,  measured  when 
the  vehicle  is  at  rest,  is  no  greater  than  3 
inches  for  at  least  one  door  of  each 
vehicle  or  car  required  to  be  accessible 
by  49  CFR  part  37. 

This  provision  acknowledges  that 
curved  platforms  present  unique 
problems.  For  example,  vehicles  are 
straight  and,  thus,  with  a  three-door 
vehicle  on  an  inside  curve,  the  center 
door  would  have  a  substantially  larger 
horizontal  gap  than  the  doors  near  the 
ends  of  the  vehicle.  Conversely,  on  an 
outside  curve,  the  center  door  would  be 


closer  to  the  platform  than  the  doors 
near  the  end. 

The  requirement  for  coordination  can 
be  achieved  by  modifying  the  vehicle  or 
platform.  For  example,  a  portion  of  the 
platform  at  a  key  station  might  be 
adjusted  slightly  by  applying  a  layer  of 
tile,  concrete  or  other  material  to  raise 
it.  Also,  material  could  be  added  to  the 
edge  of  the  platform  to  decrease  the  gap 
at  an  appropriate  location.  The  ease  or 
difficulty  of  meeting  the  requirement  at 
a  particular  station  could  be  taken  into 
account  when  the  key  stations  is 
selected  under  criteria  established  by 
DOT. 

An  exception  is  also  provided  for 
existing  vehicles  retrofltted  to  meet  the 
"one-car-per-train"  rule.  Such  vehicles 
shall  be  coordinated  with  the  platform 
such  that,  for  at  least  one  door,  the 
vertical  difference  between  the  vehicle 
floor  and  the  platform,  measured  when 
the  vehicle  is  at  rest  with  fifty  percent 
normal  passenger  capacity,  is  plus  or 
minus  two  inches  and  the  horizontal  gap 
is  no  greater  than  four  inches. 

Another  exception  provides  that 
where  it  is  not  structurally  or 
operationally  feasible  to  meet  the 
horizontal  gap  or  vertical  difference 
requirements,  many  high  platforms,  car- 
borne  or  platform  mounted  lifts,  ramps 
or  bridge  plates,  or  similar  manually 
deployed  devices,  meeting  the 
applicable  requirements  of  34  CFR  part 
1192  (published  in  this  edition  of  the 
Federal  Register  shall  sufflce). 

New  Direct  Connections    10.3.2(5) 
[10.3.2(4)  in  the  SNPRM] 

This  provision  of  the  flnal  guidelines 
requires  that  new  direct  cormections  to 
commercial,  retail,  or  residential 
facilities  shall,. to  the  maximum  extent 
feasible,  have  an  accessible  route 
complying  with  4.3  (Accessible  Route) 
from  the  point  of  connection  to  boarding 
platforms  and  all  transportation  system 
elements  used  by  the  public.  Any 
elements  provided  to  facilitate  future 
direct  connections  shall  be  on  an 
accessible  route  connecting  boarding 
platforms  and  all  transportation  system 
elements  used  by  the  public. 

Comment.  The  SNPRM  proposed  that 
new  direct  connections  comply  with 
new  construction  guidelines  for  such 
connections.  The  Board  inquired  as  to 
what  special  circumstances,  difficulties 
or  costs  are  related  to  providing 
accessible  new  direct  connections  in 
existing  transit  facilities.  APTA  and 
CTA  supported  the  provision.  CTA 
requested  that  it  be  made  clear  that 
retrofit  of  existing  connections  is  not 
required.  The  County  of  Sacramento 
Advisory  Committee  for  Persons  with 
Disabilities  indicated  that  all 


connections  should  be  accessible 
without  regard  to  cost.  Two  transit 
agencies  suggested  that  a  waiver 
process  should  be  established  to  review 
old  facilities  on  a  case-by-case  basis. 
The  MTA  commented  that  the  provision 
would  discourage  direct  connections 
which  would  in  turn  not  encourage  the 
use  of  public  transportation  and  would 
be  costly. 

The  remainder  of  the  comments  were 
very  similar  to  those  received  on 
10.3.1(3)  of  the  final  guidelines  (10.3.1(4) 
of  the  SNPRM).  Commenters  voiced 
concern  regarding  coruiections  which 
are  either  beyond  their  control  or 
connecting 'to  inaccessible  existing 
facilities. 

Response.  The  fmal  guidelines  only 
require  that  direct  connections  be 
accessible  to  the  maximum  extent 
feasible.  The  final  guidelines  do  not 
require  that  existing  direct  connections 
be  made  accessible.  The  final  guidelines 
are  to  be  applied  where  a  new  direct 
connection  is  added  to  a  facility  and 
only  in  those  situations  where  the 
transit  agency  has  control  over  the 
construction  and  only  to  the  extent 
feasible.  However,  any  new  elements 
provided  to  facilitate  future  direct 
connections  shall  be  on  an  accessible 
route  connecting  boarding  platforms  and 
all  transportation  system  elements  used 
by  the  public. 

10.3.3    Existing  Facihties:  Alterations 

This  section  was  reserved  in  the 
SNPRM.  The  Final  Guidelines  require 
that  for  the  purpose  of  complying  with 
4.1.6(2)  (Alterations  to  an  Area 
Containing  a  Primary  Function),  an  area 
of  primary  function  shall  be  as  defined 
by  the  applicable  provisions  of  49  CFR 
37.43(c)  of  DOT'S  ADA  rule  or  as 
defined  by  28  CFR  36.403  of  DOJ's  ADA 
rule. 

Comment.  One  organization 
representing  individuals  with 
disabilities  noted  that  transit  stations 
which  are  altered  are  of  particular 
concern  to  the  deaf  and  hearing 
impaired  community. 

Response.  With  respect  to  the 
concerns  of  persons  with  hearing 
impairments  and  others,  section  4.1.6 
(Accessible  Buildings:  Alterations)  is 
applicable  to  transit  facilities.  This 
section  specifies  special  provisions  for 
transit  facilities  only. 

10.4    Airports 

10.4.1    New  Construction 

In  general,  the  Board  received  very 
few  comments  in  response  to  this 
section. 
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Travel  distances  1 10.4.1(1) 


This  provision  i 
requires  that  trave 
wheelchair  users 
cannot  negotiate  i 


'  the  final  guidelines 
distances,  which 
ind  other  persons  who 
teps  may  have  to 
travel,  are  minimized  as  compared  to 
the  general  publicJ  Few  comments  were 
received  on  this  provision  and  no 
changes  were  made. 


Circulation  Path 


10.4.1(2) 


This  provision 
requires  that  the 
by  persons  with 
maximum  extent 
the  circulation  pat|i 
public. 

Where  the  circulation 
different,  direction  al 
with  4.30.1  (General) 
Proportion),  4.30.3 
and  4.30.5  (Finish 
provided  which  indicates 
the  nearest  access 
accessible  route 


the  final  guidelines 
circulation  path  used 
disabilities  shall,  to  the 
feasible,  coincide  with 

for  the  general 

path  is 
signage  complying 
,  4.30.2  (Character 
Character  Height], 
Contrast)  shall  be 
the  location  of 
ble  entrance  and  its 


with  disabilities  to 
check  baggage  and 
(Sales  and  Service 


Ticketing  Areas    :  0.4.1(3) 

No  comments  wi  ire  received 
specifically  on  this  section.  This 
provision  of  the  filial  guidelines  requires 
that  the  ticketing  ai'eas  permit  persons 


obtain  a  ticket  and 
to  comply  with  7.2 
Counters,  Teller 


Windows,  Information  Counters).  The 
reference  to  4.2  (Sf  ace  Allowance  and 
Reach  Ranges)  in  t  le  SNPRM  was 
deleted  since  read  range  issues  are 
addressed  by  the  p  rovisions  in  7.2.  The 
reference  to  4.3  (Ai  icessible  Route)  in 
the  SNPRM  was  al  lo  deleted  as  it  is 
already  referenced  in  section  7.2. 

Public  Telephones    10.4.1(4) 


tie 


This  provision  o 
requires  that  when 
telephones  are 
is  in  an  interior 
telephone  shall  be 
compliance  with  4 
four  or  more  public 
located  in  any  of 
at  least  one  public 
also  be  provided  in 
main  terminal  outs 
(b)  a  concourse  wi 
areas;  or  (c)  a 
terminal. 

Comment.  Many 
responding  to  the 
and  facilities  suppcir 
related  scoping  for 
Additionally,  there 
comments  by 
placement  of  text 
locations  in  transit 
airports. 


the  final  guidelines 
public  pay 
provided  and  at  least  one 
loc  Jtion,  a  public  text 
)rovided  in 
11.9.  Additionally,  if 
pay  telephones  are 

following  locations, 
text  telephone  shall 
that  location:  (a)  a 
de  the  security  areas; 
in  the  security 
bagg  age  claim  area  in  a 

commenters 
NPRM  for  buildings 
ted  an  occupancy 
text  telephones, 
were  substantial 
persdns  supporting  the 
t  ilephones  at  strategic 
facilities  including 


In  response  to  the  SNPRM,  the 
majority  of  the  commenters  supported 
additional  text  telephones  at  main 
points  of  entry,  ticket  counters,  and 
information  and  baggage  pick-up  areas. 
One  commenter  suggested  that  the 
guidelines  require  one  text  telephone  for 
each  airport  concourse  inside  the 
security  area  and  one  for  each  main 
terminal  area  outside  the  security  areas 
and  the  baggage  claim  areas.  The 
commenter  noted  that  entry  to  airport 
terminals  from  secure  gate  areas  is 
sometimes  restricted. 

Response.  The  Board  agrees  that  it  is 
appropriate  to  require  text  telephones  at 
strategic  locations  in  airports,  but  only 
where  four  or  more  public  pay 
telephones  are  provided  in  such 
locations.  This  additional  requirement 
has  been  added  to  final  guidelines.  At  a 
minimum,  the  text  telephones  must  be 
located  at  (a)  a  main  terminal  outside 
the  security  areas;  (b)  a  concourse 
within  the  security  areas;  or  (c)  a 
baggage  claim  area  in  a  terminal,  where 
four  or  more  public  pay  phones  are 
provided  in  such  areas.  Those  areas 
identified  as  strategic  locations  are 
supported  by  commenters'  concerns  that 
telephones  in  different  locations  serve 
different  populations  for  a  variety  of 
purposes. 

Baggage  check-in  systems    10.4.1(5) 

This  provision  of  the  final  guidelines 
requires  the  baggage  claim  area  to  be  on 
an  accessible  route  and  the  equipment 
to  be  approachable.  It  does  not  impose  a 
specific  requirement  on  the  equipment 
itself  which  is  covered  by  DOT.  No 
comments  were  received  on  this  section 
and  there  were  no  changes  to  this 
provision  from  the  SNPRM. 

Information  Systems    10.4.1(6) 

This  provision  of  the  final  guidelines 
requires  that  terminal  information 
systems  which  broadcast  information  to 
the  general  public  through  a  public 
address  system  also  provide  equivalent 
information  to  persons  with  a  hearing 
loss  or  who  are  deaf. 

Comment.  One  commenter  expressed 
concern  that  visual  systems  may  be 
provided  to  the  detriment  of  audio 
systems.  The  commenters  concern  was 
that  persons  with  vision  impairments 
require  effective  audio  communication 
systems  and,  therefore,  recommended 
that  certain  characteristics  should  be 
required. 

Response.  This  provision  requiring  a 
visual  system  is  triggered  by  the 
provision  of  an  audible  public  address 
system.  This  provision  does  not  address 
the  characteristics  of  pubhc  address 
systems. 


Comment.  Other  commenters 
supported  the  provision  and 
recommended  digital  (LED)  devices. 
Another  commenter  noted  that  visual 
display  systems  are  already  commonly 
used  and  strongly  supported  the 
provision  of  such  systems  as  they  would 
benefit  the  majority  of  persons  with 
hearing  impairments  and  hearing  loss. 

Response.  While  a  majority  of  the 
commenters  supported  the  concept  of 
providing  the  same  or  equivalent 
information  to  persons  who  have  a 
hearing  impairment  or  a  hearing  loss, 
the  commenters  provided  differing 
recommendations  regarding  the 
technical  requirements  for  a  system  that 
would  comply  with  this  provision.  The 
Board  believes  that  a  performance 
standard  is  adequate  to  provide  access 
while  still  allowing  flexibility  in  design 
and  encouraging  the  development  of 
new  technologies. 

Comment.  One  organization 
representing  persons  who  are  deaf 
opposed  reference  to  assistive  listening 
devices  in  this  provision.  They  were 
concerned  that  the  provision  in  the 
SNPRM  could  be  interpreted  as 
requiring  only  assistive  listening 
devices.  Such  devices  would  not  meet 
the  needs  of  deaf  travelers. 

Response.  The  provision  has  been 
clarified  and  includes  examples  of  how 
to  provide  the  same  or  equivalent 
information  to  persons  who  are  deaf  or 
have  a  hearing  loss.  For  persons  who 
arc  deaf  such  methods  may  include,  but 
are  not  limited  to,  visual  paging  systems 
using  video  monitors  and  computer 
technology.  For  persons  with  a  hearing 
loss,  such  methods  may  include,  but  are 
not  limited  to.  an  assistive  listening 
system  complying  with  4.33.7  (Types  of 
Listening  Systems).  The  Board  notes 
that  a  visual  system  would  serve  both 
persons  who  are  deaf  and  those  who 
have  a  hearing  loss.  If  such  a  system  is 
provided,  an  assistive  hstening  system 
would  not  be  required. 

Clocks    10.4.1(7)  [New  Section] 

This  provision  of  the  final  guidelines 
requires  that,  where  clocks  are  provided 
for  use  by  the  general  public,  the  clock 
face  shall  be  uncluttered  so  that  its 
elements  are  clearly  visible.  Hands, 
numerals,  and/or  digits  shall  contrast 
with  the  background  either  light-on-dark 
or  dark-on-light.  Where  clocks  are 
mounted  overhead,  numerals  and/or 
digits  shall  comply  with  4.30.3 
(Character  Height).  Clocks  shall  be 
placed  in  uniform  locations  throughout 
the  facility  and  system  to  the  maximum 
extent  practicable. 

Comment.  One  commenter  noted  that 
10.4  does  not  include  a  provision  for 
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accessible  clocks  for  persons  with  low 
vision. 

Response.  The  Board  agrees  that  a 
provision  similar  to  that  provided  in  10.3 
(15)  of  the  final  guidelines  is  justified. 
Such  a  provision  has  been  added. 

[Security  Systems)    10.4.1(8]    Reserved 

Comment.  This  section  was  reserved 
in  the  SNPRM  for  airport  security 
systems.  The  Board  sought  comment  in 
the  SNPRM  relating  to  elements  of 
security  systems  that  should  be 
addressed  in  these  guidelines. 

The  majority  of  commenters  felt  that 
the  Federal  Aviation  Authority  and  DOT 
should  address  this  issue.  One 
commenter  noted  that  airport  security 
systems  are  movable  equipment  and 
believed  that  access  problems  for 
persons  with  disabilities  can  be 
addressed  through  operational 
procedures.  Another  commenter  was 
concerned  that  security  systems  tend  to 
obstruct  the  required  accessible  route. 

Response.  The  Board  agrees  that 
security  systems  may  not  obstruct  an 
accessible  route.  However,  insofar  as 
they  are  movable  equipment,  any  such 
equipment  is  not  appropriately 
addressed  in  these  guidelines.  Where 
security  systems  are  permanently  fixed, 
they  may  not  obstruct  the  required 
accessible  route.  Responses  from 
commenters  were  insufficient  to  assist 
the  Board  in  establishing  technical 
requirements  for  security  systems  at  this 
time.  However,  the  Board  reserves  this 
section  for  future  revisions  to  the 
guidelines. 

10.4.2    Existing  Airports 

10.4.2(1)    Accessible  Route 

The  SNPRM  provided  that  existing 
airports  shall  have  at  least  one 
accessible  route  from  an  accessible 
entrance  to  those  areas  in  which  each 
carrier  conducted  activities  related  to 
the  provision  of  air  transportation.  No 
comments  were  received  specifically  on 
this  section.  The  Board  has  deleted  this 
section  from  the  final  guidehnes  as  it 
will  be  addressed  by  DOT  in  its 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  (49  CFR  part  27) 
and  the  Air  Carriers  Access  Act  (49  CFR 
part  382). 

Accessible  Routes— Features  and 
Accessible  Restrooms    10.4.2(2) 

This  SNPRM  provided  that  the 
accessible  route  required  by  10.4.2(1) 
shall  include  the  features  specified  in 
10.4.1  and  at  least  one  accessible 
restroom  for  each  sex,  or  one  unisex 
restroom,  complying  with  the  applicable 


provisions  of  4.22  (Toilet  Rooms)  and 
4.23  (Bathrooms,  Bathing  Facilities,  and 
Shower  Rooms). 

Comment.  One  commenter  supported 
the  provision  for  a  unisex  restroom. 
Another  commenter  suggested  that  the 
Board  require  the  "standard"  stall  as  a 
minimum,  and  not  allow  the  alternate 
stall,  unless  both  are  required. 

Response.  The  Board  has  deleted  this 
section  from  the  final  guidelines  as  il 
will  be  addressed  by  DOT  in  its 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  (49  CFR  part  27) 
and  the  Air  Carriers  Access  Act  (49  CFR 
part  382). 

10.5    Boat  and  Ferry  Docks  (Reserved) 

This  section  is  reserved  in  the  final 
guidelines. 

Comment.  The  Board  requested 
examples  of  accessibility  features  for     , 
boat  and  ferry  docks.  Additionally,  the 
Board  solicited  comment  on  what 
gangplank  slope  can  reasonably  be 
assured  under  varying  tide  conditions. 
The  Board  also  asked  how  to  protect 
elevators  from  salt  and'water  corrosion. 
Lastly,  the  Board  requested  information 
regarding  slip  resistance  on  gangplanks. 

Response.  A  few  commenters 
responded  to  the  Board's  questions. 
However,  the  Board  feels  more 
information  is  needed  to  adequately 
address  this  complex  issue.  Pending 
further  research,  the  Board  has  reserved 
this  section. 

Regulatory  Process  Matters 

These  guidelines  amend  the  final 
ADA  accessibility  guidelines  for 
buildings  and  faciUties  published  in  the 
Federal  Register  on  July  26, 1991  (56  FR 
35408)  by  adding  additional  provisions 
for  pubhcly  and  privately  operated 
transportation  facilities  that  are 
required  to  be  accessible  by  titles  II  and 
III  of  the  ADA.  The  regulations  issued 
by  the  Department  of  Justice  and 
Department  of  Transportation  for 
purposes  of  titles  II  and  III  of  the  ADA 
must  be  consistent  with  the  Board's 
guidelines.  The  guidelines  thus  meet  the 
criteria  for  a  major  rule  under  Executive 
Order  12291  and  have  been  reviewed  b^ 
the  Office  of  Management  and  Budget. 

The  Board  has  prepared  a  draft  final 
regulatory  impact  analysis  (RIA)  for 
final  ADA  accessibility  guidelines  for 
buildings  and  facilities  and  has  prepared 
an  addendum  to  that  document  based 
on  these  amendments  to  the  guidelines. 
The  draft  final  RIA  and  addendum  are 
available  for  public  comment.  The 
public  is  encouraged  to  provide 
additional  information  as  to  the  costs 
and  benefits  associated  with  the 
guidelines  and  amendments.  Comments 


on  costs  and  benefits  that  are  received 
within  60  days  of  publication  of  these 
amendments  will  be  analyzed  in  the 
final  RIA  which  will  be  completed  by 
January  1, 1992. 

The  majority  of  transportation 
facilities  are  designed  and  constructed 
by  public  entities  which  are  currently 
covered  by  Section  504  of  the 
Rehabilitation  Act  of  1973.  That  statute 
prohibits  discrimination  on  the  basis  of 
disability  by  recipients  of  federal 
financial  assistance  and  implementing 
regulations  generally  require  that 
covered  entities  comply  with  the 
Uniform  Federal  Accessibility 
Standards  (UFAS)  when  constructing  or 
altering  buildings  and  facilities.  In 
addition,  most  transportation  facilities 
are  covered  by  State  accessibility  codes 
and  standards.  Therefore,  the  addendum 
to  the  draft  fmal  RIA  addresses  those 
proposed  accessibility  elements  which 
are  in  addition  to  existing  requirements 
or  practice  and  which  are  different  or 
marginally  more  costly.  Included  in  the 
analysis  were:  accessible  fare  gates; 
accessible  boarding  (mini-high 
platforms,  portable  lifts);  public 
information  systems  (visual  paging 
systems,  moving  light  emitting  diode 
(LED)  displays);  direct  connections 
(elevators);  detectable  warnings  at 
boarding  platforms:  and  text  telephones. 
Costs  were  also  analyzed  for 
accessibility  elements  under  section  4  of 
the  final  guidelines  published  in  the 
Federal  Register  on  July  26, 1991.  which 
have  the  potential  of  adding  to  the  cost 
of  transportation  facilities. 

The  draft  final  RIA  also  contains 
information  that  would  be  included  in  a 
final  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act  and 
the  RIA  will  serve  as  the  final  regulatory 
flexibility  analysis. 

The  Department  of  Transportation  has 
also  prepared  an  RIA  for  its  final 
regulations  which  discusses  the 
federalism  impact  of  the  transportation 
accessibility  requirements  of  the  ADA. 

List  of  Subjects  in  36  CFR  Part  1191 

Buildings,  Civil  rights.  Handicapped. 
Individuals  with  disabilities. 

Authorized  by  vote  of  the  Board  on 
July  3, 1991,  and  August  26, 1991. 
William  H.  McCabe, 

Chairman.  Architectural  and  Transportation 
Barriers  Compliance  Board. 

For  the  reasons  set  forth  in  the 
preamble,  part  1191  of  title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  1191— AMERICANS  WITH 
DISABILITIES  AC1  (ADA) 
ACCESSIBILITY  G  JIDELINES  FOR 
BUILDINGS  AND  FACILITIES 

1.  The  authority  i  itation  for  36  CFR 
part  1191  is  revised  to  read  as  follows: 

Authority:  America  is  with  Disabihties  Act 
of  1990,  Pub.  L.  101-3^.  104  Stat.  370  (42 
U.S.C.  12204). 


2.  Section  1191.1 
follows: 


§1191.1    Accessibll|y 

The  accessibility 
buildings  and  facilities 
the  Americans  wit! 
found  in  the  Appen  i 
guidelines  are  issued 
"  Justi  ce 


Department  of 

of  Transportation  t) 

accessibility  stand4rds 

legislation. 

3.  The  appendix 
amended  by  revisiijg 
of  section  1.  Page  1 
republished  with  thfe 
forth  below. 


guidelines. 

guidelines  for 
ies  for  purposes  of 
Disabilities  Act  are 
iix  to  this  part.  The 
'  to  assist  the 

!  and  Department 

establish 

to  implement  the 


o  part  1191  is 

the  first  paragraph 
of  the  appendix  is 

revision  as  set 


Appendix  to  Part 
Disabilities  Act 
Guidelines  for 


1^91 — Americans  With 
(AI  A)  Accessibility 
BuiU  ings  and  Facilities 


BILUNG  CODE  aiSO-OI-M 


s  revised  to  read  as 
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1. 


PURPOSE. 


This  document  sets  guidelines  for  accesslbHtty  to 
buHdtngs  and  facilities  by  individuals  with 
disabilities  under  the  Americans  with  Disabili- 
ties Act  (ADA)  of  1 990.  These  guidelines  are  to 
be  applied  durtng  the  design,  construction,  and 
alteration  of  buildings  and  facilities  covered  by 
Titles  n  and  ni  of  the  ADA  to  the  extent  required 
by  regulations  issued  by  Federal  agencies, 
including  the  Department  of  Justice  and  the 
Department  of  Transportation,  under  the  ADA. 

The  technical  specifications  4.2  through  4.35.  of 
these  guidelines  are  the  same  as  those  of  the 
American  National  Standard  Institute's  docu- 
ment All 7. 11 980,  except  as  noted  in  this  text 
by  italics.  However,  sections  4.1.1  through  4.1.7 
and  sections  5  through  10  are  different  from 
ANSI  A117.1  in  their  entirety  and  are  printed  tn 
standard  type. 

The  illustrations  and  text  of  ANSI  A 1 17.1  are 
reproduced  with  permission  from  the  American 
Naticmal  Standards  Institute.  Copies  of  the 
standard  may  be  purchased  from  the  American 
National  Standards  Institute  at  1430  Broadway. 
NewYork.  New  York  10018. 


2. 


GENERAL. 


2. 1  Provisions  for  Adults.  The  spect/ica- 
ttons  in  these  guidelines  are  Ixised  upon  adult 
dimensions  and  anthroponxetrics. 

2.2*  Equivalent  Facilitation.  Departures 
from  particular  technical  and  scoping  require- 
ments of  this  guideline  by  the  use  of  other 
designs  and  technologies  are  permitted  where 
the  alternative  designs  and  technologies  used 
will  provide  substantially  equivalent  or  greater 
access  to  and  usability  of  the  facility. 


3. 


MISCELLANEOUS 
INSTRUCTIONS  AND 
DEFmmONS. 


3. 1  Graphic  Conventions.  Graphic 
conventions  are  shown  In  Table  1.  Dimensions 
that  are  not  marked  minimum  or  maximum  are 
absolute,  unless  otherwise  indicated  in  the  text 
or  captions. 


Table! 
Graphic  Conventions 


Convention 


Description 


36 


915 


9 


230 

9         36 


230 


915 


max 
min 


-1 


Typical  dimension  line  showing  CIS.  customary  units 
(in  inches)  above  the  line  and  SI  units  (in  millimeters) 
below 

Dimensions  for  short  distances  indicated  on 
extended  line 

Dimension  line  showing  altemate  dimensions 
required 

Direction  of  approach 

A^aximum 

Minimum 

Boundary  of  clear  floor  area 

Centeriine 
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4.  The  appendix 
amended  by  addinb 
Page  67  of  the  app(  ndix 
with  the  addition  i: 
pages  beginning  vt  i 
forth  below. 


to  part  1191  is 
a  new  secton  10. 
is  republished 
icluded  and  new 
th  page  68  are  set 


Appendix  to  Part 
Disabilities  Act 
Guidelines  for  Buildings 


]  191 — Americans  With 
Accessibility 
and  Facilities 


(A  DA) 


BtUJNG  CODE  tlSO-OI-t 
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10.0  Transportation  Facilities 


(a)  at  least  one  public  entrance  shall  allow  a 
person  with  mobility  impairments  to  approach, 
enter  and  exit  including  a  minimum  clear  door 
width  of  32  In  (815  mm). 

(b)  sleeping  space  for  homeless  persons  as 
provided  In  the  scoping  provisions  of  9. 1 .2 
shall  include  doors  to  the  sleeping  area  with  a 
minimum  clear  width  of  32  in  (8 15  mm)  and 
maneuvering  space  around  the  beds  for  per- 
sons with  mobility  Impairments  complying 
with  9.2.2(1). 

(c)  at  least  one  toUet  room  for  each  gender 
or  one  unisex  toilet  room  shall  have  a  mini- 
mum clear  door  width  of  32  in  (815  mm), 
minimum  turning  space  complying  with  4.2.3. 
one  water  closet  complying  with  4. 16.  one 
lavatory  complying  with  4. 19  and  the  door  shall 
have  a  privacy  latch;  and.  If  provided,  at  least 
one  tub  or  shower  shall  comply  with  4.20  or 
4.21.  respectively. 

(d)  at  least  one  common  area  which  a 
person  with  mobility  Impairments  can 
approach,  enter  and  exit  Including  a  mini- 
mum clear  door  width  of  32  In  (815  mm). 

(e)  at  least  one  route  cormecting  elements 
(a),  (b).  (c)  and  (d)  which  a  person  with  mobility 
Impairments  can  use  including  minimum  clear 
width  of  36  in  (915  mm),  passing  space  com- 
plying with  4.3.4.  turning  space  complying  with 
4.2.3  and  changes  In  levels  complying  with 
4.3.8. 

(f)  homeless  shelters  can  comply  with  the 
provisions  of  (a) -(e)  by  providing  the  above 
elements  on  one  accessible  floor. 

9.5.3.  Accessible  Sleeping 
Accommodations  in  New  Construction. 

Accessible  sleeping  rooms  shall  be  provided  in 
conformance  with  the  table  in  9. 1.2  and  shall 
comply  with  9.2  Accessible  Units.  Sleeping 
Rooms  and  Suites  (where  the  Items  are  pro- 
vided). Additional  sleeping  rooms  that  comply 
with  9.3  Sleeping  Accommodations  for  Persons 
with  Hearing  Impairments  shall  be  provided  In 
conformance  with  the  table  provided  In  9. 1.3. 

In  facilities  with  multi-bed  rooms  or  spaces, 
a  percentage  of  the  beds  equal  to  the  table 
provided  In  9.1.2  shall  comply  with  9.2.2(1). 


10. 


TRANSPORTATION 
FAdLITIBS. 


10.1  General.   Every  station,  bus  stop,  bus 
stop  pad.  terminal,  building  or  other  transpor- 
tation facility,  shall  comply  with  the  applicable 
provisions  of  4. 1  through  4.35,  sections  5 
through  9.  and  the  applicable  provisions  of 
this  section.  The  exceptions  for  elevators  in 
4.1.3(5).  exception  1  and  4.1.6(l)(k)  do  not 
apply  to  a  terminal,  depot,  or  other  station 
used  for  speclfled  public  transportation,  or  an 
airport  passenger  terminal,  or  facilities  subject 
to  Title  11. 

10.2  Bus  Stops  and  Terminals. 
10.2.1  New  Construction. 

(1)  Where  new  bus  stop  pads  are  constructed 
at  bus  stops,  bays  or  other  areas  where  a  lift  or 
ramp  is  to  be  deployed,  they  shall  have  a  firm, 
stable  surface:  a  minimum  clear  length  of 

96  Inches  (measured  from  the  curb  or  vehicle 
roadway  edge)  and  a  minimum  clear  width 
of  60  inches  (measured  parallel  to  the  vehicle 
roadway)  to  the  maximum  extent  allowed  by 
legal  or  site  constraints;  and  shall  be  connected 
to  streets,  sidewalks  or  pedestrian  paths  by  an 
accessible  route  complying  with  4.3  and  4.4. 
The  slope  of  the  pad  parallel  to  the  roadway 
shall,  to  the  extent  practicable,  be  the  same  as 
the  roadway.  For  water  drainage,  a  maximum 
slope  of  1:50  (2%)  perpendicular  to  the  roadway 
Is  allowed. 

(2)  Where  provided,  new  or  replaced  bus 
shelters  shall  be  Installed  or  positioned  so  as 
to  permit  a  wheelchair  or  mobility  aid  user  to 
enter  from  the  public  way  and  to  reach  a 
location,  having  a  minimum  clear  floor  area 
of  30  Inches  by  48  inches,  entirely  within  the 
perimeter  of  the  shelter.  Such  shelters  shall 
be  cormected  by  an  accessible  route  to  the 
boarding  area  provided  under  paragraph  (1) 
of  this  section. 

(3)  Where  provided,  all  new  bus  route 
Identification  signs  shall  comply  with  4.30.5. 
In  addition,  to  the  maximum  extent  practi- 
cable, all  new  bus  route  identification  signs 
shall  comply  with  4.30.2  and  4.30.3.  Signs 
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10.3  Fixed  Faculties  and  Stations 


that  are  sized  ( o  the  maximum  dimensions 
permitted  und(  t  legitimate  local,  state  or 
federal  regulations  or  ordinances  shall  be 
considered  in  compliance  with  4.30.2  and 
4.30.3  for  purj  oses  of  this  section. 


EXCEPTION: 
or  maps  that 
or  bus  bay  are 
this  provision. 


1  Jus  schedules,  timetables, 
a  re  posted  at  the  bus  stop 
not  required  to  comply  with 


10.2.2  Bus  S 


(1)  Bus  stop 
to  the  maxlmu^ 
where  lifts  or 
with  section  IC 


(2)  When  ne^ 
are  installed  or 
shall  comply  w 
10.2.1(3). 


10.3  Fixed 


op  Siting  and  Alterations. 


sites  shall  be  chosen  such  that, 
extent  practicable,  the  areas 
r^mps  are  to  he  deployed  comply 
2.1(1)  and  (2). 


bus  route  Identification  signs 
old  signs  are  replaced,  they 
th  the  requirements  of 


Facilities  and  Stations. 


10.3.1   New  Construction.  New  stations  in 
rapid  rail,  llghtjrail.  commuter  rail,  intercity 
bus,  intercity  rail,  high  speed  rail,  and  other 
fixed  guideway  systems  (e.g.,  automated 
guideway  trariait,  monorails,  etc.)  shall  comply 
with  the  followl  ng  provisions,  as  applicable: 

(1)  Element! .  such  as  ramps,  elevators  or 
other  circulatic  n  devices,  fare  vending  or  other 
ticketing  areas,  and  fare  collection  areas  shall 
be  placed  to  mi  nlmlze  the  distance  which 
wheelchair  use  -s  and  other  persons  who 
cannot  negotlaie  steps  may  have  to  travel 
compared  to  the  general  public.  The  circula- 
tion path,  Inclidlng  an  accessible  entrance  and 
an  accessible  r  )ute.  for  persons  with  disabili- 
ties shall,  to  th :  maximum  extent  practicable, 
coincide  with  tl  »e  circulation  path  for  the 

Where  the  circulation  path  Is 
»e  complying  with  4.30.1, 
4.30.5.  and  4.30.7(1)  shall  be 
provided  to  Ind  cate  direction  to  and  identify 
the  accessible  <  ntrance  and  accessible  route. 


general  public, 
different,  slgna 
4.30.2,  4.30.3 


EntT  ances 


(2)  In  lieu  of 
least  one  entrance 
with  4.14 
a  station  serve 
routes  or  grou] 
entrance  servirlg 
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:ompllance  with  4. 1.3(8),  at 
to  each  station  shall  comply 
If  different  entrances  to 
different  transportation  fixed 
of  fixed  routes,  at  least  one 


each  group  or  route  shall 


comply  with  4.14.  Entrances.  All  accessible 
entrances  shaU.  to  the  maximum  extent 
practicable,  coincide  with  those  used  by  the 
majority  of  the  general  public. 

(3)  Direct  connections  to  commercial,  retail, 
or  residential  facilities  shall  have  an  accessible 
route  complying  with  4.3  from  the  point  of 
cormectlon  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  connections  shall  be  on  an 
accessible  route  cormectlng  boarding  platforms 
and  all  transportation  sj^tem  elements  used 
by  the  public. 

(4)  Where  signs  are  provided  at  entrances  to 
stations  identifying  the  station  or  the  entrance. 
or  both,  at  least  one  sign  at  each  entrance 
shall  comply  with  4.30.4  and  4.30.6.  Such 
signs  shall  be  placed  in  uniform  locations  at 
entrances  within  the  transit  system  to  the 
maximum  extent  practicable. 

EXCEPTION:  Where  the  station  has  no 
defined  entrance,  but  signage  is  provided, 
then  the  accessible  signage  shall  be  placed 
in  a  central  location. 

(5)  Stations  covered  by  this  section  shall 
have  Identification  signs  complying  with  4.30.1, 
4.30.2.  4.30.3.  and  4.30.5.  Signs  shall  be 
placed  at  frequent  intervals  and  shall  be  clearly 
visible  from  within  the  vehicle  on  both  sides 
when  not  obstructed  by  another  train.  When 
station  identification  signs  are  placed  close  to 
vehicle  windows  (i.e..  on  the  side  opposite  from 
boarding)  each  shall  have  the  top  of  the  highest 
letter  or  symbol  below  the  top  of  the  vehicle 
window  and  the  bottom  of  the  lowest  letter  or 
symbol  above  the  horizontal  mid-line  of  the 
vehicle  window. 

(6)  Lists  of  stations,  routes,  or  destinations 
served  by  the  station  and  located  on  boarding 
areas,  platforms,  or  mezzanines  shall  comply 
with  4.30.1,  4.30.2.  4.30.3.  and  4.30.5.  A 
minimum  of  one  sign  identifying  the  specific 
station  and  complying  with  4.30.4  and  4.30.6 
shall  be  provided  on  each  platform  or  boarding 
area.  All  signs  referenced  in  this  paragraph 
shall,  to  the  maximum  extent  practicable. 

be  placed  in  uniform  locations  within  the 
transit  system. 
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10.3  Fixed  PaclUtiet  and  SUtions 


(7)*  Automatic  fare  vending,  collection  and 
adjustment  (e.g..  add-fare)  systems  shall 
comply  with  4.34.2.  4.34.3.  and  4.34.4. 
At  each  accessible  entrance  such  devices 
sh^  be  located  on  an  accessible  route. 
If  self-service  fare  collection  devices  are 
provided  for  the  use  of  the  general  public, 
at  least  one  accessible  device  for  entering, 
and  at  least  one  for  exiting,  unless  one  device 
serves  both  functions,  shall  be  provided  at 
each  accessible  point  of  entry  or  exit.  Acces- 
sible fare  collection  devices  shall  have  a  mini- 
mum clear  opening  width  of  32  Inches;  shall 
permit  passage  of  a  wheelchair;  and,  where 
provided,  coin  or  card  slots  and  controls 
necessary  for  operation  shall  comply  with  4.27. 
Gates  which  must  be  pushed  open  by  wheel- 
chair or  mobility  aid  users  shall  have  a  smooth 
continuous  surface  extending  from  2  inches 
above  the  floor  to  27  inches  above  the  floor  and 
shall  comply  with  4. 13.  Where  the  circulation 
path  does  not  coincide  with  that  used  by  the 
general  public,  accessible  fare  collection  sys- 
tems shall  be  located  at  or  adjacent  to  the 
accessible  point  of  entry  or  exit. 

(8)  Platform  edges  bordering  a  drop-off  and 
not  protected  by  platform  screens  or  guard 
rails  shaD  have  a  detectable  warning.  Such 
detectable  warnings  shall  comply  with  4.29.2 
and  shall  be  24  Inches  wide  rurmlng  the  full 
length  of  the  platform  drop-off. 

(9)  In  stations  covered  by  this  section, 
rall-to-platform  height  in  new  stations  shall 
be  coordinated  with  the  floor  height  of  new 
vehicles  so  that  the  vertical  difference,  mea- 
sured when  the  vehicle  is  at  rest,  is  within 
plus  or  minus  5/8  inch  under  normal  passen- 
ger load  conditions.  For  rapid  rail,  light  rail, 
commuter  rail,  high  speed  rail,  and  intercity 
rail  systems  In  new  stations,  the  horizontal 
gap.  measured  when  the  new  vehicle  Is  at  rest, 
shall  be  no  greater,  than  3  inches.  For  slow 
moving  automated  guldeway  "people  mover" 
transit  systems,  the  horizontal  gap  In  new 
stations  shall  be  no  greater  than  1  inch. 

EXCEPTION  1:  Existing  vehicles  operating 
In  new  stations  may  have  a  vertical  difference 
with  respect  to  the  new  platform  within  plus  or 
minus  1-1/2  inches. 

EXCEPTION  2:  In  light  rail,  commuter  rail  and 
intercity  rail  systems  where  it  is  not  operation- 


ally or  structurally  feasible  to  meet  the 
horizontal  gap  or  vertical  dlffererice  require- 
ments, mini-high  platforms,  car-bome  or 
platform-mounted  lifts,  ramps  or  bridge  plates, 
or  similar  manually  deployed  devices,  meeting 
the  applicable  requirements  of  36  CFR  part 
1 192,  or  49  CFR  part  38  shall  suffice. 

( 10)  Stations  shall  not  be  designed  or 
constructed  so  as  to  require  persons  with 
disabilities  to  board  or  alight  from  a  vehicle 
at  a  location  other  than  one  used  by  the 
general  public. 

(11)  Illumination  levels  in  the  areas  where 
signage  is  located  shall  be  uniform  and  shall 
minimize  glare  on  signs.  Lighting  along  circu- 
lation routes  shall  be  of  a  type  and  configura- 
tion to  provide  uniform  illumination. 

( 12)  Text  Telephones:  The  following  shall 
be  provided  in  accordance  with  4.31.9: 

(a)  ff  an  interior  public  pay  telephone  is 
provided  in  a  transit  facility  (as  deftnea  by  the 
Department  of  Transportation)  at  least  one 
interior  public  text  telephone  shall  be  provided 
In  the  station. 

(b)  Where  four  or  more  public  pay  tele- 
phones serve  a  particular  entrance  to  a  rail 
station  and  at  least  one  is  in  an  Interior  loca- 
tion, at  least  one  interior  public  text  telephone 
shall  be  provided  to  serve  that  entrance.  Com- 
pliance with  this  section  constitutes  compli- 
ance with  secUon  4. 1.3(17)(c). 

(13)  Where  it  is  necessary  to  cross  tracks 
to  reach  boarding  platforms,  the  route  surface 
shall  be  level  and  flush  with  the  rail  top  at  the 
outer  edge  and  between  the  rails,  except  for  a 
maximum  2-1/2  inch  gap  on  the  inner  edge 
of  each  rail  td  permit  passage  of  wheel  flanges. 
Such  crossings  shall  comply  with  4.29.5. 
Where  gap  reduction  Is  not  practicable,  an 
above-grade  or  below-grade  accessible  route 
shall  be  provided. 

(14)  Where  public  address  systems  are 
provided  to  corxvey  information  to  the  public 
in  terminals,  stations,  or  other  fixed  facilities, 
a  m?ans  of  conveying  the  same  or  equivalent 
Information  to  persons  with  hearing  loss  or 
who  are  deaf  shall  be  provided. 
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10.3.2  Ezlstlnf  FaclUUet:  Key  StaUons. 


(15)  Whew  clocks  are  provided  for  use  by 
the  general  bubllc.  the  clock  face  shall  be 
uncluttered Iso  that  Its  elements  are  cleaily 
visible.  Hands,  numerals,  and /or  digits  shall 
contrast  with  the  background  either  llght-on- 
dailc  or  daii^-on-llght.  Where  clocks  are 
mounted  ov^rtiead.  numerals  and/or  digits 
shall  comply  with  4.30.3.  Clocks  shall  be 
placed  In  uillform  locations  throughout  the 
facility  and  tystem  to  the  maximum  extent 
practicable. 

(16)  Who^  provided  in  below  grade  stations, 
escalators  snail  have  a  minimum  clear  width 
of  32  inches.  At  the  top  and  bottom  of  each 
escalator  run.  at  least  two  contiguous  treads 
shall  be  leve|  beyond  the  comb  plate  before  the 
risers  begin  to  form.  All  escalator  treads  shall 
be  marked  by  a  strip  of  clearly  contrasting 
color.  2  inches  in  vt^th.  placed  parallel  to  and 
on  the  nose  pf  each  step.  The  strip  shall  be  of 
a  material  tliat  is  at  least  as  slip  resistant  as 
the  remalndtr  of  the  tread.  The  edge  of  the 
tread  shall  be  apparent  from  both  ascending 
and  descending  directions. 

i 

(17)  Whefe  provided,  elevators  shall  be 
glazed  or  haye  transparent  panels  to  allow 
an  unobstnjcted  view  both  in  to  and  out  of 
the  car.  Elevators  shall  comply  with  4. 10. 

EXCEPTION  Elevator  cars  with  a  clear  floor 
area  in  whloi  a  60  inch  diameter  circle  can  be 
inscribed  may  be  substituted  for  the  minimum 
car  dimensUns  of  4.10.  Fig.  22. 


(18)Wher^ 
permit 
a  ticket  and 
comply  with 


persons 


provided,  ticketing  areas  shall 
with  disabiliUes  to  obtain 
check  baggage  and  shall 
7.2. 


(19)  Wher;  provided,  baggage  check-in  and 
retrieval  sysiems  shall  be  on  an  accessible 
route  complying  with  4.3.  and  shcill  have  space 
immediately] adjacent  complying  with  4.2.  If 
unattended  security  barriers  are  provided,  at 
least  one  gate  shall  comply  with  4. 13.  Gates 
which  must  pe  pushed  open  by  wheelchair  or 
mobility  aid  users  shall  have  a  smooth  contmu- 
ous  surface  extending  from  2  inches  above  the 
floor  to  27  liiches  above  the  floor. 
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10.3.2  Bzlstliif  Facilities:  Key  Stations. 

(1)  Rapid,  light  and  commuter  rail  key 
stations,  as  ddlned  under  criteria  established 
by  the  Department  of  Transportation  in 
subpart  C  of  49  CFR  part  37  and  existing 
intercity  rail  stations  shall  provide  at  least 
one  accessible  route  from  an  accessible 
entrance  to  those  areas  necessary  for  use 

of  the  transportation  system. 

(2)  The  accessible  route  required  by  10.3.2(1) 
shall  Include  the  features  specified  in  10.3. 1 
(1).  (4)-(9).  (11)-(15).  and  (17)-(19). 

(3)  Where  techmcal  infeasibillty  in  existing 
stations  requires  the  accessible  route  to  lead 
from  the  public  way  to  a  paid  area  of  the 
transit  system,  an  accessible  fare  collection 
system,  complying  with  10.3.1(7).  shaU  be 
provided  along  such  accessible  route. 

(4)  In  light  rail,  rapid  rail  and  commuter 
rail  key  stations,  the  platform  or  a  portion 
thereof  and  the  vehicle  floor  shall  be  coordi- 
nated so  that  the  vertical  difference,  measured 
when  the  vehicle  is  at  rest,  within  plus  or 
minus  1-1/2  inches  under  all  normal  passen- 
ger load  conditions,  and  the  horizontal  gap. 
measured  when  the  vehicle  is  at  rest,  is  no 
greater  than  3  Inches  for  at  least  one  door  of 
each  vehicle  or  car  required  to  be  accessible  by 
49  CFR  part  37. 

EXCEPTION  1:  Existing  vehk:les  retrofitted  to 
meet  the  requirements  of  49  CFR  37.93  (one- 
car-per-train  rule)  shall  be  coordinated  with 
the  platform  such  that,  for  at  least  one  door, 
the  vertical  difference  between  the  vehicle  floor , 
and  the  platform,  measured  when  the  vehicle 
is  at  rest  with  50%  normal  passenger  capacity. 
Is  within  plus  or  minus  2  Inches  and  the 
horizontal  gap  is  no  greater  than  4  Inches. 

EXCEPTION  2:  Where  it  is  not  structurally 
or  operationally  feasible  to  meet  the  horizontal 
gap  or  vertical  difference  requirements,  mlnl- 
high  platforms,  car-bome  or  platform  mounted 
lifts,  ramps  or  bridge  plates,  or  similar  manu- 
ally deployed  devices,  meeting  the  applicable 
requirements  of  36  CFR  Part  1 192  shall  suffice. 
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10.4  Airports 


(5)  New  direct  connections  to  commercial, 
retail,  or  residential  facilities  shall,  to  the 
maximum  extent  feasible,  have  an  accessible 
route  complying  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  connections  shall  be  on  an 
accessible  route  connecting  boarding  platforms 
and  all  transportation  system  elements  used 
by  the  public. 

10.3.3  Existing  Faculties:  Alterations. 

(1)  For  the  purpose  of  complying  with 
4. 1 .6(2)  Alterations  to  an  Area  Containing 
a  Primary  Function,  an  area  of  primary 
function  shall  be  as  defined  by  applicable 
provisions  of  49  CFR  37.43(c)  (Department 
of  Transportation's  ADA  Rule)  or  28  CFR 
36.403  (Department  of  Justice's  ADA  Rule). 

10.4.  Airports. 

10.4.1  New  Construction. 

(1)  Elements  such  as  ramps,  elevators  or 
other  vertical  circulation  devices,  ticketing 
areas,  security  checkpoints,  or  passenger 
waiting  areas  shall  be  placed  to  minimize  the 
distance  which  wheelchair  users  and  other 
persons  who  cannot  negotiate  steps  may  have 
to  travel  compared  to  the  general  public. 

(2)  The  circulation  path,  including  an 
accessible  entrance  and  an  accessible  route, 
for  persons  with  disabilities  shall,  to  the 
maximum  extent  practicable,  coincide  with 
the  circulaUon  path  for  the  general  public. 
Where  the  circulation  path  is  different, 
directional  signage  complying  with  4.30. 1. 
4.30.2.  4.30.3  and  4.30.5  shall  be  provided 
which  indicates  the  location  of  the  nearest 
accessible  entrance  and  its  accessible  route. 

(3)  Ticketing  areas  shall  permit  persons 
with  disabilities  to  obtain  a  ticket  and  check 
baggage  and  shall  comply  with  7.2. 

(4)  Where  public  pay  telephones  are  pro- 
vided, and  at  least  one  is  at  an  interior  loca- 
tion, a  public  text  telephone  shall  be  provided 
in  compliance  with  4.31.9.  Additionally.  If 
four  or  more  public  pay  telephones  are  located 


in  any  of  the  following  locations,  at  least  one 
public  text  telephone  shall  also  be  provided  in 
that  location: 

(a)  a  main  terminal  outside  the 
security  areas; 

(b)  a  concourse  within  the  security 
areas:  or 

(c)  a  baggage  claim  area  In  a  terminal. 

Compliance  with  this  section  constitutes 
compliance  with  section  4.1.3(17)(c). 

(5)  Baggage  check-in  and  retrieval  systems 
shall  be  on  an  accessible  route  complying  with 
4.3.  and  shall  have  space  immediately  adjacent 
complying  with  4.2.4.  If  unattended  security 
barriers  are  provided,  at  least  one  gate  shall 
comply  with  4.13.  Gates  which  must  be  pushed 
open  by  wheelchair  or  mobility  aid  users  shall 
have  a  smooth  continuous  surface  extending 
from  2  Inches  above  the  floor  to  27  inches 
above  the  floor. 

(6)  Terminal  information  systems  which 
broadcast  information  to  the  general  public 
through  a  public  address  system  shall  provide 
a  means  to  provide  the  same  or  equivalent 
Information  to  persons  with  a  hearing  loss  or 
who  are  deaf.  Such  methods  may  include,  but 
are  not  limited  to.  visual  paging  systems  using 
video  monitors  and  computer  technology.   For 
persons  with  certain  types  of  hearing  loss  such 
methods  may  include,  but  are  not  limited  to. 
an  assistive  listening  system  complying  with 
4.33.7. 

(7)  Where  clocks  are  provided  for  use  by  the 
general  public  the  clock  face  shall  be  unclut- 
tered so  that  its  elements  are  clearly  visible. 
Hands,  numerals,  and/or  digits  shall  contrast 
with  their  background  either  llght-on-dark  or 
dark-on-llght.  Where  clocks  are  mounted 
overhead,  numerals  and/or  digits  shall  comply 
with  4.30.3.  Clocks  shall  be  placed  in  uniform 
locaUons  throughout  the  facility  to  the  maxi- 
mum extent  practicable. 

(8)  Security  Systems.  (Reserved) 

10.5  Boat  and  Ferry  Docks. 

[Reserved] 
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to  the  appendix  i 
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he  appendix  to  the 
ameiiied  by  adding  a  new 
A17  of  the  appendix 
republished  with  the 
as  set  forth  below. 
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A5.0  Restaurants  and  Cafeterias 


A4.33.6  PUcement  of  listening 
Systems.  A  distance  of  50  ft  (15  m)  allows 
a  person  to  distinguish  performers*  facial 
expressions. 

A4.33.7  Types  of  listening  Systems.  An 

assistive  Itstenty  system  appropriate  for  an 
assembly  area  for  a  group  of  persons  or  where 
the  spectfic  individuals  are  not  known  in  ad- 
vance, such  as  a  playhouse,  lecture  hall  or 
movie  theater,  may  be  different  from  the  system 
appropriate  for  a  particular  individual  provided 
as  an  auxiliary  aid  or  as  part  of  a  reasormble 
acccmmodation.  The  apjKOpriate  device  for  an 
individual  is  the  type  that  individual  can  use. 
whereas  the  appropriate  system  for  an  assem- 
bly area  wUl  necessarily  be  geared  toward  the 
'average"  or  aggregate  needs  of  various  indi- 
viduals. A  listening  system  that  can  be  used 
from  any  seat  in  a  seating  area  is  the  most 
flexible  way  to  meet  this  specification.  Ear- 
phone Jacks  with  variable  volume  controls  can 
benefit  only  people  who  have  slight  hearing  loss 
and  do  not  help  people  who  use  hearing  aids. 
At  the  present  time,  magnetic  induction  loops 
are  the  most  feasible  type  of  listening  system 
for  people  who  use  hearing  aids  equipped  with 
T-cotls."  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
Inductive  pick-ups  cannot  use  them  without 
special  receivers.  Radio  frequency  systems  can 
be  extremely  effective  and  inexpensive.  People 
without  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  a  special  receiver  to 
use  them  as  they  are  presently  designed.  If 
hearing  aids  had  a  Jack  to  allow  a  by-pass  of 
microphones,  then  radio  frequency  systems 
would  be  suitable  for  people  with  and  without 
hearing  aids.  Some  listening  systems  may  be 
subject  to  Interference  from  other  equipment 
and  feedback  from  hearing  aids  of  people  who 
are  using  the  systems.  Such  interference  can 
be  controlled  by  careful  engineering  design 
that  anticipates  feedback  sources  in  the 
surrounding  area. 

Table  A2,  reprinted  from  a  National  Institute  of 
Disability  and  RehabUUaOon  Research  "Rehab 
Brief"  shows  some  of  the  advantages  arui 
disadvar^tages  ofdijferent  types  of  assistive 
listening  systems.  In  addition,  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  has  published  a  pamphlet  on 
Assistive  UstenlT^g  Systems  which  Usts  demon- 
stratton  centers  across  the  country  where 
technical  assistance  can  be  obtained  in  selecting 
and  instaRtng  appropriate  systems.  The  state  of 


New  York  has  also  adopted  a  detailed  technical 
spec^kxitton  which  may  be  use/uL 

AS.O  Restaurants  (uid  C<tfeterias. 

A5.1  General.  Dining  counters  (where  there 
is  no  service)  are  typically  found  in  smaR 
carry-out  restaurants,  baJcertes,  or  coffee  shops 
and  may  only  be  a  narrow  eating  surface 
attached  to  a  wall  This  section  requires 
that  where  such  a  dining  counter  (s  proiAded, 
aportion  of  the  counter  shall  be  at  the  required 
accessible  height 

A7.0  Business  and  Mercantile. 

A7.2(3)  Assistive  lAstening  Devices.  At  all 

sales  and  service  counters,  teller  windows,  box 
offices,  and  information  kiosks  where  a  physical 
barrier  separates  service  persormel  and  custom- 
ers, it  is  recommended  that  at  least  one  perma- 
nendy  instaUed  assisttve  listening  device  com- 
plying with  4.33  be  provided  at  each  location  or 
series.  Where  assistive  listening  devices  are 
installed,  signage  should  be  provided  iden- 
tifying those  stations  which  are  so  equipped. 

A7.3  Check-out  Aisles.  Section  7.2  refers  to 
counters  without  aisles;  section  7.3  concerns 
check-out  aisles.  A  counter  without  an  aisle  (7.2) 
can  be  approached  from  more  than  one  direction 
such  as  in  a  convenience  store.  In  order  to  use 
a  check-out  aisle  (7.3),  customers  must  enter  a 
defirxed  area  (an  aisle)  at  a  particular  point  pay 
for  goods,  and  exit  at  a  particular  point 

A10.3  Fixed  Facilities  and  Stations. 

A10.3.1(7)  Route  Signs.  One  means  of 
making  control  buttons  on  fare  vendir^  ma- 
chines usab^  by  persons  wUh  vision  impair- 
ments is  to  raise  them  above  the  surrounding 
surface.  Those  activated  by  a  mechanical 
motion  are  likely  to  be  more  detectable.  If 
farecard  vending,  collection,  and  adjustment 
devices  are  desigrxed  to  accommodate  farecards 
having  one  tactually  distinctive  comer,  then  a 
person  who  has  a  vision  impairment  will  insert 
the  card  with  greater  ease.  Token  collectton 
devices  that  are  designed  to  accommodate 
tokens  which  are  perforated  can  allow  a  person 
to  distinguish  more  readily  between  tokens 
and  common  colTxs.  Thoughtful  placement  of 
accessible  gates  and  fare  vend&ig  machines 
in  relation  to  inaccessible  devices  wiR  make 
their  use  and  detection  easier  for  all  persons 
with  disabiiaiss. 
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ARCHITECTURAUAND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1192 
[DockttNo.90-3] 
RIN  3014-AA09 

Americans  With  D  sabllitles  Act  (ADA) 
Accessibility  Guidelines  for 
Transportation  Vehicles 


Architecti  xal  and 

Bairiers  Compliance 


AGENCY: 

Transportation 

Board. 

ACTION:  Final  guid^lmes. 


SUMMARY:  The  Arc  litectural  and 
Transportation  Bar  riers  Compliance 
Board  is  issuing  fin  il  guidelines  to  assist 
the  Department  of '  'ransportation  to 
establish  accessibi  ity  standards  for 
transportation  vehi:le3,  as  required  by 
titles  II  and  III  of  fh  e  Americans  with 
Disabilities  Act  (Al  )A)  of  1990.  The 
guidelines  will  ensure  that 
transportation  vehicles  covered  by  titles 
II  and  III  of  the  AD  \  are  readily 
accessible  to  and  u  lable  by  individuals 
with  disabilities  in  ierms  of  architecture 
and  design,  transpc  rtation,  and 
communication.  Th  j  Department  of 
Transportation  has  proposed  to  adopt 
the  guidelines  as  the  accessibility 
standards  for  trans  )ortation  vehicles  for 
purposes  of  titles  II  and  III  of  the  AD^. 
EFFECTIVE  DATE:  September  6, 1991. 
FOR  FURTHER  INFOKMATION  CONTACT: 
James  Raggio,  Offide  of  the  General 
Counsel,  Architecti  ral  and 
Transportation  Barriers  Compliance 
Board,  1111 18th  Stieet  NW.,  Suite  501, 
Washington,  DC  20036.  Telephone  (202) 
653-7834  (Voice/TDD).  This  is  not  a  toll- 
free  number.  This  cfccument  is  available 
in  accessible  formats  (cassette  tape, 
braille,  large  print,  >r  computer  disc) 
upon  request. 
SUPPtfMENTARY  INf ORMATION: 

Statutory  Backgroi^d 

wi 


tei  ids 


com 


The  Americans 
(ADA)  of  1990  ex 
with  disabilities 
rights  protections 
provided  to  person! 
sex,  national  origin 
the  Civil  Rights  Act 
the  ADA  prohibits 
basis  of  disability  i 
and  activities  provi  i 
entities,  including 
local  government  a 
Railroad  Passenger 
(Amtrak).  Title  II 
making  fixed  route 
rail,  commuter  rail, 
systems  operated 


s  mila 


th  Disabilities  Act 

to  individuals 
prehensive  civil 

ar  to  those 
on  the  basis  of  race, 
and  religion  under 
of  1964.  Title  II  of 
I  iscrimination  on  the 


services,  programs, 
ed  by  public 
uhits  of  State  and 
lid  the  National 
Corporation 
cc  ntains  provisions  for 
)us,  rapid  rail,  light 
and  intercity  rail 
public  entities,  and 


b^ 


persons  under  contract  with  such 
entities,  readily  accessible  to  and  usable 
by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs.  Title  II  specifically  requires 
that: 

•  New  vehicles  purchased  or  leased 
after  August  25. 1990  must  be  accessible. 
See  42  U.S.C.  12141  note,  12142(a),  12161 
note,  and  12162  (a)(2)  and  (b)(2]. 

•  If  used  vehicles  are  purchased  or 
leased  after  August  25, 1990,  good  faith 
efforts  must  be  made  to  obtain 
accessible  vehicles.  See  42  U.S.C.  12141 
note,  12142(b),  12161  note,  and  12162(c). 
See  also  49  CFR  37.23,  37.53.  and  37.83. 

•  If  vehicles  are  remanufactured  after 
August  25, 1990  to  extend  their  useful 
life  for  5  years  or  more  in  the  case  of 
buses  and  rapid  rail  and  light  rail 
vehicles,  or  for  10  years  or  more  in  the 
case  of  commuter  rail  and  intercity  rail 
passenger  cars,  then  the  vehicles  must 
be  made  accessible  to  the  maximum 
extent  feasible.  See  42  U.S.C.  12141  note, 
12142(c],  12161  note,  and  12162(d). 

•  At  least  one  vehicle  per  train  must 
be  accessible  as  soon  as  practicable  but 
in  no  event  later  than  July  26, 1995  in  the 
case  of  rapid  rail,  light  rail  (where  2  or 
more  vehicles  operate  as  a  train), 
commuter  rail,  and  intercity  rail 
systems.  See  42  U.S.C.  12141  note, 
12148(b),  12161  note,  and  12162  (a)(1) 
and  (b)(1).  Intercity  rail  trains  must  also 
provide  a  number  of  spaces  to  park  a 
wheelchair  and  a  number  of  transfer 
seats  with  spaces  to  store  a  folding 
wheelchair  that  is  equal  to  50%  of  the 
number  of  single  level  coach  cars  in  the 
train  by  July  26, 1995.  and  equal  to  100% 
of  the  number  of  single  level  coach  cars 
in  the  train  by  July  26,  2000.  See  42 
U.S.C.  12142(a)(3). 

Title  II  also  requires  that  new  vehicles 
purchased  or  leased  after  August  25, 
1990  for  use  in  a  demand  responsive 
system  operated  by  a  public  entity,  or 
person  under  contract  with  such  an 
entity,  must  be  accessible  unless  the 
system,  when  viewed  in  its  entirety, 
provides  to  individuals  with  disabilities 
a  level  of  service  equivalent  to  that 
provided  to  the  general  public.  See  42 
U.S.C.  12141  note,  and  12144.  Title  II 
further  requires  public  entities  that 
operate  a  fixed  route  bus,  rapid  rail,  or 
light  rail  system  (other  than  a  system 
which  provides  solely  commuter  bus 
service)  to  provide  paratransit  and  other 
special  transportation  services  to 
individuals  with  disabilities,  beginning 
January  26, 1992,  to  the  extent  that 
providing  such  services  would  not 
impose  an  undue  financial  burden.  See 
42  U.S.C.  12141  note,  and  12143. 

Title  III  of  the  ADA  prohibits 
discrimination  on  the  basis  of  disability 
by  private  entities  in  places  of  public 


accommodation  and  contains  provisions 
for  making  transportation  services 
(other  than  by  aircraft]  operated  by  such 
entities  readily  accessible  to  and  usable 
by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs.  In  the  case  of  private 
entities  that  are  not  primarily  engaged  in 
the  business  of  transporting  people  such 
as  hotels,  shopping  centers  and 
recreational  facilities  which  operate 
shuttle  service  for  their  customers  and 
patrons  and  whose  operations  affect 
commerce,  title  III  specifically  requires 
that: 

•  New  vehicles  with  a  seating 
capacity  in  excess  of  16  passengers 
(other  than  an  over-the-road  bus) 
purchased  or  leased  after  August  25, 
1990  for  use  in  a  fixed  route  system  must 
be  accessible.  See  42  U.S.C.  12181  note, 
and  12182(b](2)(B)(i). 

•  New  vehicles  with  a  seating 
capacity  of  16  passengers  or  less 
purchased  or  leased  after  August  25, 
1990  for  use  in  a  fixed  route  system  must 
be  accessible  unless  the  system,  when 
viewed  in  its  entirety,  ensures  to 
individuals  with  disabilities  a  level  of 
service  equivalent  to  that  provided  to 
the  general  public.  See  42  U.S.C  12181 
note,  and  12182(b)(2)(B)(ii). 

•  A  demand  responsive  system  must 
be  operated  in  such  a  manner  after  July 
26, 1990  that,  when  viewed  on  its 
entirety,  the  system  ensures  to 
individuals  with  disabilities  a  level  of 
service  equivalent  to  that  provided  to 
the  general  public.  See  42  U.S.C.  12181 
note,  and  12182(b)(2){C)(i). 

•  New  vehicles  with  a  seating 
capacity  in  excess  of  16  passengers 
(other  than  an  over-the-road  bus) 
purchased  or  leased  after  August  25, 
1990  for  use  in  a  demand  responsive 
system  must  be  accessible  unless  the 
system,  when  viewed  in  its  entirety, 
ensures  to  individuals  with  disabilities  a 
level  of  service  equivalent  to  that 
provided  to  the  general  public.  See  42 
U.S.C.  12181  note,  and  12182(b)(2)(c)(ii). 

In  the  case  of  private  entities  that  are 
primarily  engaged  in  the  business  of 
transporting  people  and  whose 
operations  affect  commerce,  title  III 
specifically  requires  that: 

•  New  vehicles  (other  than  an 
automobile,  a  van  with  a  seating 
capacity  of  less  than  8  passengers,  or  an 
over-the-road  bus)  purchased  or  leased 
after  August  25, 1990  must  be  accessible, 
unless  the  vehicle  is  to  be  used  solely  in 
a  demand  responsive  system  that,  when 
viewed  in  its  entirety,  provides  to 
individuals  with  disabilities  a  level  of 
service  equivalent  to  that  provided  to 
the  general  public.  See  42  U.S.C.  12181 
note,  and  12184(b)(3). 
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•  New  vans  with  a  seating  capacity  of 
less  than  8  passengers  purchased  or 
leased  after  February  25, 1992  must  be 
accessible,  unless  the  system  for  which 
the  van  is  being  purchased  or  leased, 
when  viewed  in  its  entirety,  provides  to 
individuals  with  disabilities  a  level  of 
service  equivalent  to  that  provided  to 
the  general  public.  See  42  U.S.C.  12181 
note,  and  12184(b)(5). 

•  New  rail  passenger  cars  purchased 
or  leased  after  February  25, 1992  must 
be  accessible.  See  42  U.S.C.  12181  note, 
and  12184(b)(6). 

•  If  rail  passenger  cars  are 
remanufactured  after  February  25. 1992 
to  extend  their  useful  life  for  10  years  or 
more,  then  the  rail  cars  must  be  made 
accessible  to  the  maximum  extent 
feasible.  See  42  U.S.C.  12181  note,  and 
12184(b)(7). 

Title  III  also  contains  provisions 
regarding  access  to  over-the-road  buses 
(i.e.,  buses  characterized  by  an  elevated 
passenger  deck  located  over  a  baggage 
compartment)  operated  by  private 
entities.  Title  III  requires  the  Offlce  of 
Technology  Assessment  to  conduct  a 
study  of  the  access  needs  of  individuals 
with  disabilities  to  over-the-road  buses 
and  the  most  cost-effective  methods  for 
providing  access  to  such  buses.  See  42 
U.S.C.  12185.  Structural  changes  to  over- 
the-road  buses  or  the  purchase'of 
boarding  devices  to  provide  access  to 
individuals  who  use  wheelchairs  may 
not  be  required  until  after  July  26, 1997 
for  small  providers  of  transportation, 
and  after  July  26, 1996  for  other 
providers.  See  42  U.S.C,  12186(a)(2).  The 
President  may  extend  those  dates  by 
one  year  if  the  President  determines  that 
the  requirements  will  result  in  a 
significant  reduction  in  intercity  over- 
the-road  bus  service.  See  42  U.S.C. 
12185(d).  Over-the-road  buses  purchased 
or  leased  after  January  26, 1992  but 
before  the  above  stated  dates  are 
required  to  include  accessibility  features 
which  do  not  involve  structural  changes 
or  use  of  boarding  devices.  See  42  U.S.C. 
12181  note,  12182(b)(2)(D),  12184(b)(4), 
and  12186(a)(2)(A)(i).  See  also  H.  Rept. 
101-485,  pt.  1,  at  43. 

The  Department  of  Transportation 
(DOT)  is  generally  responsible  for 
issuing  regulations  to  implement  the 
transportation  provisions  of  the  ADA. 
See  42  U.S.C.  12149, 12163, 12186. 
Section  504  of  the  ADA  requires  that  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  issue 
guidelines  to  assist  DOT  to  estabhsh 
accessibility  standards  for 
transportation  vehicles.'  See  42  U.S.C. 


12204.  Section  504  states  that  the 
Board's  guidelines  are  "to  ensure  that 
*  *  *  vehicles  are  accessible,  in  terms 
of  architecture  and  design, 
transportation,  and  communication,  to 
individuals  with  disabilities."  Id.  The 
legislative  history  of  the  ADA  provides 
further  guidance  regarding  the  level  of 
accessibility  to  be  provided.  The  House 
Committee  Reports  state  that  the  ADA 
is  intended  to  enable  people  with 
disabilities  (including  mobility,  sensory, 
and  cognitive  impairments)  to  enter  into 
and  exit,  and  safely  and  effectively  use 
transportation  vehicles;  and  that,  in 
addition  to  providing  access  to 
individuals  who  use  wheelchairs,  the 
design  of  new  vehicles  should  include 
such  features  as  non-slip  floor  surtaces, 
contrasting  edges  on  steps,  handrails 
and  adequate  illumination  in  boarding 
areas,  contrasting  characters  on  signage, 
public  address  systems  for  audible 
announcements,  automatic  door  closing 
alarms,  and  systems  for  providing 
information  for  persons  with  hearing 
impairments.  See  H.  Rept.  101-485,  pt.  1, 
at  27;  H.  Rept.  101-485,  pt.  2,  at  8ft-89;  H. 
Rept.  101-485,  pt.  4,  at  44. 

Proposed  Guidelines  and  Comments 

On  March  20, 1991,  the  Board 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  which  contained  the  proposed 
Americans  with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for 
Transportation  Vehicles  (56  FR  2296). 
The  proposed  guidelines  contained  nine 
subparts  according  to  types  of 
transportation  vehicles  and  systems  as 
follows: 

Subpart  A — General 
Subpart  B — Large  Buses  and  Systems 
Subpart  C — Rapid  Rail  Vehicles  and  Systems 
Subpart  D — Light  Rail  Vehicles  and  Systems 
Subpart  E — Commuter  Rail  Cars  and  Systems 
Subpart  F— Intercity  Rail  Cars  and  Systems 
Subpart  G — Vans  and  Small  Buses 
Subpart  H— Over-the-Road  Buses  and 

Systems 
Subpart  I— Other  Vehicles  and  Systems 

Each  subpart  set  forth  proposed 
accessibility  requirements  for  the 
various  elements  and  features  of  the 
covered  transportation  vehicles  and 


■  The  Board  ia  an  independent  Federal  agency 
ettablished  punuant  to  section  502  of  the 
Rehabilitation  Act  of  1973  to  ensure  that  the 


requirements  of  the  Architectural  Barriers  Act  of 
1966  are  met  and  to  propose  alternative  solutions  to 
architectural,  transportation,  communication,  and 
attitudinal  barriers  faced  by  individuals  with 
disabilities.  The  Board  consists  of  12  members 
appointed  by  the  President  from  among  the  general 
public,  at  least  six  of  whom  are  required  to  be 
individuals  with  disabilities,  and  the  heads  of  11 
Federal  agencies  or  their  designees  whose  positions 
are  Executive  Level  IV  or  above.  The  Federal 
agencies  are:  the  Department  of  Health  and  Human 
Services,  Education,  Transportation,  Housing  and 
Urban  Development,  Labor,  Interior,  Defense, 
Justice,  and  Veterans  Affairs;  General  Services 
Administration:  and  United  States  Postal  Service. 


systems,  including  level-change 
mechanisms  or  boarding  devices  for 
mobility  aid  accessibility,  doors,  floors, 
steps,  thresholds,  interior  circulation, 
handrails  and  stanchions,  lighting, 
public  information  systems,  priority 
seating  signs,  and  destination  and  route 
signs.  Some  requirements  applied  to 
only  certain  types  of  vehicles  and 
systems  and  not  others.  For  instance, 
rapid  rail  vehicles  and  systems  provide 
for  level  boarding,  and  the  proposed 
guidelines  did  not  include  any 
requirements  for  level-change 
mechanisms  or  boarding  devices  for 
those  vehicles  and  systems.  Where 
possible  and  consistent  with  the  ADA, 
the  proposed  guidelines  were  based  on 
existing  guidelines,  regulations,  and 
industry  practices.  The  proposed 
requirements  for  mobility  aid 
accessibility  were  based  on  a  set  of 
advisory  guidelines  developed  in  1986 
under  the  sponsorship  of  the  Urban 
Mass  Transportation  Administration 
(UMTA);  Guideline  Specifications  for 
Active  Wheelchair  Lifts;  Guideline 
Specifications  for  Passive  Wheelchair 
Lifts;  Guideline  Specifications  for 
Wheelchair  Ramps;  and  Guideline 
Specifications  for  Wheelchair 
Securement  Devices.  Some  of  the 
proposed  requirements  for  lifts  were 
also  based  on  specifications  developed 
by  the  State  of  California.  The  proposed 
requirements  for  many  of  the  other 
elements  and  features  were  based  on 
regulations  issued  by  DOT  in  49  CFR 
part  609  to  implement  the  accessibility 
requirements  of  the  Urban  Mass 
Transportation  Act  of  1964,  Federal-Aid 
Highway  Act  of  1973,  and  section  504  of 
the  Rehabilitation  Act  of  1973.  The  basis 
for  each  of  the  proposed  requirements 
was  discussed  in  detail  in  the  preamble 
to  the  proposed  guidelines. 

On  April  4, 1991,  DOT  proposed  to 
incorporate  the  Board's  guidelines  in  its 
final  ADA  regulations  as  the 
accessibility  standard  for  transportation 
vehicles  for  purposes  of  titles  II  and  III 
of  the  ADA.  See  DOTs  proposed 
regulations,  49  CFR  37.13(a)  and 
appendix  A  to  Part  37—  Standards  for 
Accessible  Vehicles  at  56  FR  13881  and 
13892  (April  4. 1991).  Both  the  Board  and 
DOT  requested  the  public  to  submit 
comments  on  the  proposed  guidelines. 
The  Board  received  a  total  of  150 
comments  submitted  directly  to  the 
docket.*  DOT  forwarded  to  the  Board 


'  The  Board  also  issued  proposed  guidelines  for 
transportation  facilities  covered  by  titles  U  and  10 
of  the  ADA  at  the  same  time  as  the  proposed 
guidelines  for  transportation  vehicles.  Comments  on 
l>oth  sets  of  proposed  guidelines  were  combined  in 
a  single  docket. 
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copies  of  commentsi  submitted  to  it  on 
the  proposed  guidelines.  Most  of  the 
comments  forward^  by  DOT  had  also 
been  submitted  directly  to  the  docket. 
Only  nine  commentk  forwarded  by  DOT 
were  not  duplicated  in  the  docket.  Each 
comment  submitted  directly  to  the 
docket  and  each  un  luplicated  comment 
forwarded  by  DOT  tvas  read  and 
analyzed.  In  additio  n.  comments  relating 
to  transportation  vehicles  received 
during  the  public  hearings  held  on  the 
proposed  accessibility  guidelines  for 
buildings  and  facilities  were  reviewed. 
The  majority  of  comments  were 
submitted  by  transportation  providers 
and  national,  regionjal  and  local 
organizations  representing  them.  The 
next  largest  group  c  jnsists  of  comments 
submitted  by  persoi  s  with  disabilities 
and  their  organizati  >ns.  The  Board  also 
received  comments  "rom  vehicle  and 
equipment  manufac  urers,  engineers, 
planners,  and  consultants. 

There  are  several  general  issues  that 
the  Board  wishes  to  clarify  before 
discussing  comment  s  on  specific 
sections.  First,  thes(  guidelines  are 
issued  to  assist  DO' '  to  establish 
accessibility  standa  rds  for 
transportation  vehic  les  covered  by  titles 
II  and  III  of  the  AD/  v.  DOT  has  proposed 
to  adopt  the  guidelines  as  the 
accessibility  standards  for  ^ 

transportation  vehi(  les  for  purposes  of 
the  ADA.  The  final  DOT  regulations  will 
establish  the  effecti  re  date  for  the 
accessibility  standa|-ds  and  address 
when  the  standards  are  to  be  applied. 

Second,  although  the  general  section 
at  the  begiiming  of  (  ach  subpart  refers 
to  new  and  remanu:  actured  vehicles, 
many  commenters  a  ssumed  that  existing 
vehicles  would  nee(  to  be  retrofitted. 
Indeed,  almost  all  o  the  cost  data 
submitted  to  the  Boi  ird  addressed 
retrofitting.  With  rei  pect  to  vehicles,  the 
ADA  does  not  envii  ion  any  retrofit. 
Even  compliance  w  th  the  "one-car-per 
train  rule"  and  the  i  lobility  aid  seating 
requirements  for  int  ;rcity  rail  can  be 
met  by  the  purchase  of  new  vehicles. 
However,  some  ent  ties  which  do  not 
plan  to  purchase  su  ficient.  new  vehicles 
before  the  compliar  ce  date  for  the  "one- 
car-per  train"  rule  n  lay  choose  to  retrofit 
existing  vehicles.  F(  r  these  entities,  the 
Board  has  included  provisions  in  the 


appropriate  general 
such  retrofitted  veh 


sections  concerning 
cles. 


Third,  these  guide  lines  cover  the 
design,  manufacture  and  alteration  of 
vehicles,  not  their  o  aeration.  Several 
commenters  wante(  the  Board  to 
specify  operational  procedures  or, 
alternatively,  permi  operational 
procedures  to  subst  tute  for  compliance 
with  the  technical  p  rovisions. 


Operational  requirements  are  within  the 
purview  of  DOT,  not  the  Board.  Except 
for  the  possibility  of  operational 
procedures  allowed  under  the 
equivalent  facilitation  provision  which 
is  discussed  below,  the  Board's  statutory 
mandate  is  to  ensure  accessibility  of  the 
built  environment,  including  instances  in 
which  operational  procedures  might  fail. 
Thus,  for  example,  the  Board  cannot 
assume  that  the  strength,  agility  and 
attention  of  a  driver  will  be  sufficient  to 
prevent  a  heavy  wheelchair  from  rolling 
ofi  a  lift.  Neither  is  it  appropriate,  as  one 
transit  operator  suggested,  to  assume 
that  fellow  passengers  will  have  the 
strength  or  skill  to  assist  persons  with 
disabilities  to  board  vehicles.  It  is  just 
as  inappropriate  to  expect  other 
passengers  to  lift  a  wheelchair  user  into 
a  vehicle  as  it  is  to  assume  others 
should  lift  a  wheelchair  over  a  curb  or 
carry  someone  up  a  flight  of  stairs  to 
enter  a  building. 

Fourth,  several  commenters  suggested 
that  the  Board  set  structural  or  other 
requirements  for  wheelchairs  and 
mobility  aids  especially  with  respect  to 
securement  devices.  Neither  the  ADA, 
nor  any  other  statute,  confers  upon  the 
Board  the  authority  to  set  standards  or 
minimum  requirements  for  wheelchairs 
and  mobility  aids.  The  ADA  does, 
however,  provide  a  clear  mandate  to  the 
Board  to  set  the  minimum  requirements 
for  vehicles.  The  Board  has  attempted  to 
carry  out  this  charge  in  the  fairest,  most 
cost  effective  manner  possible 
consistent  with  the  statute. 

Fifth,  several  commenters,  especially 
transit  agencies,  pointed  out  that  their 
current  specifications  or  practices 
exceeded  these  guidelines  in  a 
particular  area.  The  Board  would  like  to 
stress  that  these  guidelines  are  minimum 
requirements  and  that  standards  or 
specifications  which  provide  greater 
access  are  permitted.  In  addition,  there 
are  sections  which  expressly  permit 
alternatives  (e.g.,  rear-facing 
securement).  The  word  "may"  is  used 
where  alternatives  are  permitted  and 
should  not  be  construed  as  a 
requirement.  Also,  an  appendix  has 
been  included  which  contains  non- 
mandatory,  advisory  guidance  to  assist 
in  applying  the  rule. 

Sixth,  the  Board,  as  required  by  the 
ADA,  will  be  developing  technical 
assistance  manuals  for  individuals  and 
entities  with  rights  and  duties  under  the 
Act.  There  will  be  a  separate  manual  for 
each  mode  which  will  provide  a  clear 
interpretation  with  examples,  of  what  is 
required  by  each  provision.  These 
manuals,  which  are  to  be  published 
within  six  months  of  the  date  of  this 


rule,  will  be  available  from  the  Board  at 
no  cost. 

Finally,  the  Board  notes  that  it  plans 
to  conduct  periodic  updates  and  revision 
of  these  guidelines.  This  will  enable 
future  technologies  and  practices  to  be 
incorporated  in  the  guidelines.  As  noted 
in  the  following  section-by-section 
analysis,  the  Board  feels  that  additional 
data  and  study  are  needed  in  regard  to 
certain  issues  and  the  Board  intends  to 
further  revise  and  modify  these 
guidelines  based  on  its  review  of 
collected  data  and  study  results. 

S«ction-toy-8«etk>n  Analysis 
Subpart  A— Qen«ral 

Section  1192.1    Purpose 

This  section  is  unchanged. 
Section  1192.2    Equivalent  Facilitation 

Comment.  Several  commenters, 
including  the  American  Public  Transit 
Association  (APTA),  suggested  that  the 
guidelines  provide  a  means  by  which 
alternative  solutions  can  be  developed 
at  the  local  level  which  meet  the  intent 
of  the  guidelines.  Others  suggested  some 
variance  be  given  for  unique  situations, 
especially  for  old  systems  where 
existing  stations  and  facilities  were  not 
designed  to  today's  tolerances. 

Response.  The  Board  and  DOT  agree 
that  there  is  a  need  for  some  flexibility 
to  address  unique  and  special 
circumstances  and  to  facilitate  the 
application  of  new  technologies. 
Therefore,  a  new  section  has  been 
added  to  the  transportation  vehicle 
guidelines  on  "equivalent  facilitation" 
that  is  similar  to  the  provision  in  the 
buildings  and  facilities  guidelines.  DOT 
is  establishing  procedures  under  which 
transit  operators  may  pursue  alternative 
means  of  providing  accessibility  with 
respect  to  specific  requirements  of  the 
standard.  See  49  CFR  37.7.  DOT  will 
determine  on  a  case-by-case  basis 
whether  equivalent  facilitation  is 
provided.  The  Board  wishes  to  point  out 
that  equivalent  facilitation  does  not 
constitute  a  waiver  from  any 
accessibility  requirement  and  is  not  a 
lesser  stanelard  of  accessibility. 
Alternate  designs  and  technologies  may 
be  used  only  where  they  will  provide 
substantially  equivalent  or  greater 
access  to,  and  usability  of,  a  vehicle. 
The  Board  encourages  that,  when 
considering  alternative  designs  and 
technologies,  entities  should  consult 
with  individuals  with  disabilities  and 
their  organizations.  The  Board  is 
available  to  provide  technical 
assistance  regarding  equivalent 
facilitation.  Some  of  the  designs  and 
technologies  approved  by  DOT  under 
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the  procedures  for  equivalent 
facilitation  may  be  incorporated  into  the 
guidelines  by  the  Board  during  future 
revision  and  update  of  the  rule. 

Section  1192.3    Definitions 

The  terms  used  in  these  guidelines  are 
defined  the  same  as  the  terms  used  in 
the  DOT  final  regulations. 

Section  1192.4    Miscellaneous 
Instructions 

A  new  section  has  been  added  to  the 
fmal  guidelines  that  contains 
miscellaneous  instructions,  including 
dimensional  conventions  and 
tolerances,  and  general  terminology.  An 
appendix  has  also  been  added  to  the 
final  guidelines  that  contains  additional 
information,  explanations,  and  advisory 
materials. 

With  respect  to  dimensional 
tolerances,  certain  materials  expand  or 
contract  due  to  variations  in 
temperature  or  during  the  process  of 
"curing"  or  drying.  As  a  result,  even 
close  tolerances  during  construction  or 
manufacture  cannot  insure  continued 
conformance  to  a  given  standard.  For 
example,  a  cable-driven  historic  inclined 
system  in  Pittsburgh  has  been  modiHed 
to  be  generally  accessible.  However,  the 
cable  is  subject  to  uncontrollable 
stretching  during  the  day,  especially  in 
hot  weather.  The  cars  generally  provide 
level  entry  in  the  morning,  but  may  be 
significantly  out  of  alignment  by  the  end 
of  the  day.  Such  variation,  even  in  a  new 
system,  resulting  from  material 
variations  beyond  the  control  of  the 
operator  would  not  be  deemed  in 
violation  of  the  guidelines.  Furthermore, 
unlike  buildings  and  facilities  which  are 
essentially  stationary  objects,  vehicles 
move  and  have  dynamic  as  well  as 
static  "envelopes".  Springs  lose  their 
elasticity,  steel  rails  and  wheels  wear 
down,  and  supposedly  "fixed"  objects 
settle  due  to  dynamic  stress.  The 
allowance  for  normal  wear  is  only  in 
accordance  with  accepted  industry 
standards  and  practices,  not  simply  an 
agency  policy.  If  the  industry,  including 
designers,  engineers,  manufacturers, 
operators,  and  recognized  professional 
associations  agree  that  a  specific 
adherence  can  be  achieved  above  that 
allowed  by  an  agency  policy  or  practice, 
it  is  the  industry  standard  which  is  to  be 
applied,  not  the  agency  policy. 

Reliance  on  dimensional  tolerances, 
however,  is  not  an  excuse  for  improper 
or  deferred  maintenance,  or  poor  design 
or  construction  methods.  For  example, 
the  claim  of  "dimensional  tolerances" 
could  not  be  made  for  a  lift  which  fails 
to  meet  the  vehicle  floor  within  the 
limits  specified  in  these  guidelines, 
simply  because  an  adjustment  which 


could  have  been  reasonably  made  to  a 
control  system  or  limit  switch  was  not 
made.  Neither  could  a  rail  operator  be 
excused  from  compliance  because  it 
accepted  vehicles  from  a  manufacturer 
which  did  not  meet  the  operator's  bid 
specification.  Nor  could  a  group  of 
manufacturers,  operators  or  designers, 
for  example,  simply  get  together  to 
adopt  a  lower  "standard"  solely  for  the 
purpose  of  relaxing  compliance.  Such  a 
change  would  need  to  be  acknowledged 
by  a  significant  segment  of  the  industry 
to  constitute  an  "accepted  industry 
standard  or  practice."  Moreover,  an 
agency  could  not  justify  a  wider 
horizontal  gap  as  being  within 
dimensional  tolerances  because  it  did 
not  specify  its  vehicles  to  be  within 
achievable  limits  for  sway  or  stability. 

Subpart  B— Bus**,  Van*  and  Sy*t*m* 

Section  1192.21    General 

Comment.  The  NPRM  contained 
separate  subparts  for  large  buses 
(subpart  B}  and  small  buses  (subpart  G) 
based  on  gross  vehicle  weight  rating 
(GVWR).  The  NPRM  asked  whether  it 
was  useful  to  have  separate  subparts  as 
proposed  or  whether  large  and  small 
buses  should  be  covered  under  a  single 
subpart  with  exceptions  to  various 
provisions  based  on  such  factors  as 
passenger  capacity,  type  of  lift,  or  type 
of  service.  Only  two  commenters 
completely  supported  having  separate 
subparts  for  large  buses  and  small 
buses.  Two  other  commenters  suggested 
that  the  subparts  be  retained  with  the 
addition  of  type  of  service.  Four 
commenters,  including  two  transit 
agencies,  supported  consolidation  into  a 
single  subpart,  with  exceptions.  Another 
four  commenters,  including  APTA, 
suggested  a  division  according  to  length, 
with  a  manufacturer  suggesting  a 
variation  of  length  and  "heavy",  "light" 
or  "medium"  duty.  Three  commenters 
suggested  a  categorization  by  passenger 
capacity. 

Response.  As  noted  in  the  NPRM,  the 
subparts  for  large  buses  and  small  buses 
were  identical  in  many  ways.  The 
NPRM  also  noted  that  the  proposed 
division  on  the  basis  of  GVWR  was  not 
necessarily  the  most  readily  apparent 
means  of  identification  and  that  other 
agencies  divided  vehicles  according  to 
length  or  passenger  capacity.  The  NPRM 
further  noted  that  some  requirements, 
such  as  public  address  systems  or  route 
and  destination  signs,  were  unnecessary 
for  vehicles  which  are  used  in  demand 
responsive  service. 

There  was  no  clear  consensus  among 
the  commenters.  The  Board  has  decided 
to  consolidate  the  two  subparts  into  a 
single  subpart  with  exceptions  in 


various  sections  for  both  length  and  type 
of  service.  This  is  the  most  "user 
friendly"  method  which  will  ensure 
uniform  application  of  the  requirements. 
The  length  of  the  vehicle,  for  example,  is 
usually  readily  determined  whereas 
passenger  capacity  depends  on  whether 
the  vehicle  has  been  modified  to 
accommodate  wheelchairs,  for  example. 
In  addition,  the  current  DOT  regulations 
at  49  CFR  609.15  divide  buses  according 
to  whether  they  exceed  22  feet  in  length. 
While  APTA  suggested  a  division  at  30 
feet,  the  Board  has  adopted  the  division 
from  the  existing  DOT  regulations  to 
avoid  conflicts. 

Section  1192.23    Mobility  aid 
accessibility 

General 

Comment.  The  NPRM  asked  several 
questions  regarding  the  number  of 
spaces  to  be  provided  for  wheelchair 
and  mobility  aid  users.  There  was  broad 
support  across  all  categories,  including 
many  transit  operators,  for  providing 
two  spaces  for  wheelchair  and  mobility 
aid  users  on  buses,  as  well  as  other 
types  of  vehicles.  Four  commenters. 
including  APTA,  recommended 
providing  two  spaces  on  large  buses 
only.  Some  individuals  with  disabiUties 
and  their  organizations  recommended 
providing  more  than  two  spaces.  Several 
transit  operators  reported  providing 
more  than  two  spaces,  especially  on 
articulated  buses,  although  they  did  not 
recommend  requiring  more  than  two. 
Only  three  transit  operators  specifically 
recommended  requiring  only  one  space. 
Two  manufacturers  and  a  regional 
transit  organization  pointed  out  that 
providing  fold-down  seats  over  such 
spaces  would  minimize  the  impact  of 
potential  lost  seating.  Another 
manufacturer  said  that  easily  removable 
seats  are  currently  provided  and  the 
number  of  spaces  could  vary  according 
to  demand. 

Response.  The  Board  agrees  that  only 
one  space  for  wheelchair  and  mobility 
aid  users  is  inadequate,  especially  in 
light  of  the  significant  number  of 
comments  which  reported  instances  of 
individuals  with  disabilities  being 
denied  service  because  only  one  space 
was  provided  and  it  was  occupied. 
Some  comments  noted  that  individuals 
with  disabilities  have  been  denied 
service  even  where  two  spaces  were 
provided.  Comments  from  transit 
operators  also  showed  considerable 
support  for  two  spaces.  Section 
1192.23(a)  has  been  modified  to  require 
vehicles  in  excess  of  22  feet  in  length  to 
provide  a  minimum  of  two  spaces  for 
wheelchairs  and  mobility  aid  users.  Due 
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Vehicle  Lift 
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technology  does  not  exist  to  meet  the 
guidelines  without  the  use  of  "high-tech" 
structural  material. 

Response.  It  is  not  clear  from  the 
comment  whether  the  manufacturer  was 
referring  to  urban  transit  buses,  over- 
the-road  buses,  or  both.  In  any  event, 
comments  received  from  a  number  of  lift 
and  bus  manufacturers,  as  well  as 
transit  operators,  claimed  existing  lifts 
either  currently  met  most  of  the 
guidelines  or  probably  could  do  so.  This 
included  lift  manufacturers  who  claimed 
their  lift  had  been  fitted  to  over-the-road 
buses.  The  Board's  library  contains  two 
video  tapes  showing  existing  or  new  lift 
designs  installed  on  over-the-road 
buses.  While  some  manufacturers 
objected  to  certain  provisions  of  the 
guidelines,  such  as  platform  length  or 
acceleration  rate,  this  is  the  only 
comment  which  claimed  a  lack  of 
technology  to  meet  the  requirements. 

Comment.  Most  commenters  generally 
supported  the  design  load  of  600  pounds 
in  §  1192.23(b)(1),  including  lift 
manufacturers  who  said  their  current 
designs  met  the  requirements.  One 
manufacturer  asked  that  the  guideline 
be  clarified  to  indicate  that  the  safety 
factors  were  based  on  six  and  three 
times  the  design  load.  Two 
manufacturers  suggested  that  a 
requirement  for  hydraulic  hose  burst 
pressure  be  added.  Four  commenters 
suggested  that  the  design  load  be 
increased.  No  comments  were  received 
on  this  provision  for  vans  and  small 
buses. 

Response.  With  respect  to  increasing 
the  design  load,  it  should  be  pointed  out 
that  the  design  load  does  not  represent 
the  maximum  load  the  lift  is  capable  of 
supporting.  The  safety  factors  for  the 
support  components  mean  the  lift 
cables,  pulleys  and  shaft  will  support 
3600  pounds  and  the  platform,  frame  and 
attachment  hardware  must  support  1800 
pounds.  Except  for  one  commenter  who 
recommended  that  a  700  pound  design 
load  be  required  to  accommodate 
persons  with  service  dogs,  none  of  the 
other  commenters  provided  any 
justification  for  increasing  the  weight. 
The  design  load  has  not  been  changed. 

Comment.  The  NPRM  required  that 
the  lift  controls  be  interlocked  with  the 
vehicle  brakes  or  transmission  or 
provide  other  appropriate  fail  safe 
systems  so  that  the  vehicle  cannot  be 
moved  when  the  lift  is  not  stowed  and 
the  lift  cannot  be  deployed  unless  the 
interlocks  are  engaged.  Two 
commenters  suggested  that  the  term 
"fail-safe"  be  removed  from  the 
requirement.  One  commenter  said  that  a 
door  interlock  should  be  specified  while 
another  said  that  an  accelerator 
interlock  should  be  specified.  One 


commenter  suggested  adding  a 
requirement  for  an  air  suspension  or 
"kneeling"  device  on  the  left  rear  wheel 
to  "level"  the  vehicle  and  allow  the  lift 
to  be  deployed  at  high  curbs.  Another 
commenter  suggested  that  an  auditory 
alarm  be  specified  to  alert  people  that 
the  lift  is  in  operation. 

With  respect  to  vans  and  small  buses, 
four  commenters,  including  two  transit 
operators  and  a  transit  association,  said 
that  a  variety  of  interlocks  are  available 
for  vans  and  small  buses  and  supported 
the  general  performance  requirement. 

Response.  The  types  of  interlock 
systems  used  on  transit  vehicles  cannot 
be  made  "fail-safe"  as  the  term  is 
defined  in  the  field  of  reliability 
engineering.  This  term  has  a  precise 
meaning  which  is  not  intended  by  the 
guidelines.  Therefore,  the  term  has  been 
removed  from  §  lig2.23(b)(2).  This 
should  not  be  construed  as  diminishing 
the  requirement  for  safe  interlock 
systems. 

The  NPRM  included  an  exception  for 
a  rotary  lift  for  small  buses  but  not  large 
buses  because  the  use  of  a  rotary  lift  has 
some  unique  operating  requirements, 
such  as  a  close  parallel  approach  to  the 
curb.  The  Board  did  not  consider  the 
application  of  a  rotary  lift  to  a  large  bus 
as  very  likely.  Since  the  subparts  for 
large  buses  and  small  buses  have  been 
consolidated,  the  rotary  lift  exception 
for  small  buses  has  been  retained  and 
now  applies  to  all  buses. 

Placing  a  "kneeling"  device  on  the  left 
rear  wheel  to  permit  the  lift  to  be 
deployed  at  a  high  curb,  or  where  thie 
road  crown  is  severe,  is  a  good  idea. 
However,  since  this  was  not  proposed  in 
the  guidelines,  and  there  was  no 
opportunity  to  solicit  comments  on  the 
merits  of  the  proposal,  the  Board  has  not 
required  it  at  this  time.  As  for  an 
auditory  alarm,  it  has  generally  been 
used  to  alert  other  passengers  to  the 
operation  of  the  lift  and  is,  therefore,  not 
directly  related  to  accessibility.  Transit 
operators  are  not  precluded  from 
specifying  such  a  device. 

Comment.  Three  manufacturers  and 
one  transit  organization  suggested  that 
the  phrase  "when  operated  according  to 
manufacturer's  instructions"  be  added 
to  §  1192.23(b)(3).  Another  commenter 
suggested  that  the  platform  be 
prevented  from  stowing  or  folding  while 
occupied. 

Response.  The  Board  agrees  that  the 
suggested  phrase  is  appropriate  and  has 
revised  S  1192.23(b)(3)  accordingly.  The 
provision  is  intended  to  prevent  the 
platform  from  stowing  or  folding  while 
occupied  and  this  clarification  has  been 
added. 
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Comment.  Two  manufacturers  and 
one  transit  organization  suggested 
changing  the  requirement  in 
§  lig2.23(b)(4)  to  "single  failure  of  any 
load  supporting  component"  instead  of 
chain,  cable  or  hydraulic  hose.  One 
manufacturer  suggested  that  the  fall  rate 
for  a  vertically  stowed  platform  be 
changed  from  12  to  36  inches  per  second. 

Response.  The  suggested  phrase  is 
more  descriptive  of  the  failure  to  be 
guarded  against  and  has  been 
incorporated  in  S  1192.23(b)(4).  The  fall 
rate  has  not  been  changed,  however, 
because  this  is  substantively  the  same 
as  the  UMTA  sponsored  guideline 
specifications  and  the  provision  is 
intended  to  protect  a  person  with  a 
disability  who  might  be  waiting  for  the 
lift  to  deploy  when  the  power  fails.  This 
is  not  a  "planned"  event  which  can  be 
anticipated  and  the  slow  rate  might 
provide  enough  time  to  move  out  of  the 
way. 

Comment.  Most  of  the  commenters, 
including  manufacturers  and  APT  A, 
suggested  that  the  safety  test  procedure 
for  outer  edge  barriers  in  the  UMTA 
sponsored  guideline  specifications  be 
included  in  §  1192.23(b)(5).  This  test 
procedure  involved  the  use  of  actual 
wheelchairs  being  driven  against  outer 
barriers  in  order  to  determine  the 
minimum  height  barrier  preventing  a 
wheelchair  from  rolling  off  the  lift         f 
platform.  Two  transit  operators  and  a 
manufacturer  suggested  that  the 
provision  be  revised  to  specify  only  the 
performance  requirement.  Several 
commenters  recommended  that  a 
maximum  barrier  height  be  set  and 
suggested  heights  ranging  from  2  inches 
to  6  inches.  Some  commenters 
recommended  that  the  barrier  be 
required  to  angle  outward  at  45  degrees 
to  accommodate  larger  wheelchairs. 
Other  commenters  requested  that  the 
phase  "entering  the  vehicle"  and 
requirements  for  side  barriers  which 
"extend  beyond  the  vehicle"  be 
clarified. 

With  respect  to  small  buses  and  vans, 
a  manufacturer  and  an  operator  said  the 
barrier  requirement  as  proposed  would 
not  increase  the  weight  of  the  lift  and 
that  the  current  lift  met  the  requirement. 
The  operator  also  suggested  that  the 
side  barrier  be  4  inches. 

Response.  The  Board  has  not  specified 
a  safety  test  for  the  loading  edge  barrier 
in  the  final  guidelines  because  the 
National  Highway  Transportation 
Safety  Administration  (NHTSA)  is 
planning  to  issue  proposed  safety 
standards  for  lifts.  The  Board  feels  that 
NHTSA  is  the  appropriate  agency  to 
deflne  safety  tests.  In  the  meantime, 
§  1192.23(b)(5)  has  been  revised  to 
include  only  a  performance  requirement. 


The  test  proposed  in  the  NPRM  could  be 
interpreted  as  meaning  that  a  3  inch  high 
barrier  was  sufficient  to  prevent  a 
power  wheelchair  from  rolling  off  a 
platform.  This  is  not  the  case.  Further, 
the  proposed  test  seemed  to  ignore  other 
potential  solutions  such  as  a  reported 
Canadian  standard  which  would 
address  the  issue  of  preventing  the 
occupant  of  a  wheelchair  or  mobility  aid 
from  falling  from  the  platform  even 
though  the  chair  was  restrained. 
Accordingly,  the  provision  has  been 
modified  to  permit  a  supplementary 
system  as  an  alternative  to  a  high 
barrier.  Clarifying  language  has  also 
been  added  to  the  provision  with  regard 
to  the  meaning  of  "entering  the  vehicle" 
and  the  need  for  side  barriers  on  the 
portion  of  the  lift  which  is  outside  the 
vehicle  when  the  platform  is  raised.  The 
requirement  for  side  barrier  height  has 
not  been  changed  because  some  rims  on 
the  cambered  wheels  of  sport 
wheelchairs  may  need  space  to  clear 
them. 

Comment.  There  was  wide  support  for 
the  30  inch  by  48  inch  platform, 
including  APTA  and  two  other  transit 
organizations,  five  operators,  three 
manufacturers,  and  seven  individuals 
with  disabilities  or  their  organizations. 
In  addition,  two  manufacturers  and  a 
transit  operator  suggested  that  the 
platform  length  should  be  50  inches. 
Several  persons  with  disabilities 
recommended  platform  lengths  ranging 
from  51  inches  to  54  inches.  One 
commenter  said  that  the  30  inch  by  48 
inch  platform  size  was  too  small  to 
accommodate  a  service  dog,  The  38  inch 
by  46  inch  platform  also  received  similar 
broad  support  from  those  who 
commented  on  jmall  buses  and  vans.  In 
addition,  two  operators  and  one 
manufacturer  said  large  and  small 
vehicles  should  have  the  same  lift 
because  they  will  need  to  transport  the 
same  people  and  several  manufacturers 
said  their  lifts  met  or  exceeded  the 
requirement. 

On  the  other  hand,  three 
manufacturers  and  the  American  Bus 
Association  (ABA)  said  that  it  would 
require  study  and  retooling  to  meet  the 
platform  requirements.  One 
manufacturer  suggested  that  the  current 
designs  be  permitted  for  18  months. 

Response.  The  UMTA  sponsored 
guideline  specifications  called  for  a 
platform  length  of  44  inches,  2Vi  inches 
above  the  platform,  and  recommend  48 
inches  length.  UFAS  and  the  ANSI 
A117.1  standards  specify  a  48  inch 
length  for  an  occupied  wheelchair  and 
require  a  space  of  48  inches  by  30  inches 
for  an  accessible  seating  location  and 
platform  lift.  As  explained  in  the  NPRM, 
the  shorter  length  included  in  the  UMTA 


sponsored  guideline  specifications  is 
based  on  a  misunderstanding  of  the 
wheelchair  data  and  would  not 
accommodate  larger  power  wheelchairs 
and  three  wheeled  scooters  which  are 
used  by  many  individuals  with 
disabilities  who  ride  public 
transportation.  Furthermore,  power 
wheelchairs  usually  have  "anti-tip  bars" 
and  smaller  wheels  that  are  set  further 
'jack  than  manual  wheelchairs  which 
limit  the  location  of  lift  safety  barriers. 
This  information  has  been  readily 
available  for  some  time,  and  was 
discussed  at  length  in  the  Board's 
technical  publication  Lifts  and 
Wheelchair  Securement  published  in 
1987.  Most  lift  manufacturers  have 
responded  to  this  information  and  have 
designed  their  lifts  accordingly. 

Section  1192.23(b)(6)  has  been 
modified  to  be  consistent  with  the 
change  in  the  definition  of  common 
wheelchairs  and  mobility  aids  and 
provides  that  the  46  inch  length  and  30 
inch  width  are  to  be  measured  2  inches 
above  the  platform.  The  change 
acknowledges  that  the  door  structure  of 
some  buses  would  not  permit  a  30  inch 
wide  platform  unless  the  frame  was 
modified.  The  NPRM  contained  an 
exception  for  a  narrower  lift  platform 
under  these  conditions.  However,  after 
discussing  the  provision  with  its 
Advisory  Committee,  DOT  informed  the 
Board  that  the  exception  could  have  the 
unintended  result  of  perpetuating 
narrow  platforms.  As  a  result,  DOT 
suggested  that  the  width  be  measured  2 
inches  above  the  platform  to  allow  a 
narrower  platform  at  the  bottom  only, 
thus  permitting  w(der  platforms  to  be 
incorporated  without  the  need  to  modify 
the  door  frame.  Accordingly,  the 
exception  proposed  in  the  NPRM  has 
been  deleted. 

Comment.  The  NPRM  discussed  a 
Board  sponsored  research  project  on 
slip  resistant  surfaces  which 
recommended  a  static  coefficient  of 
friction  of  0.6  for  level  surfaces  and  0.8 
for  ramps,  and  requested  comments  on 
whether  these  values  should  be 
specified  in  the  guidelines.  Few 
comments  were  received  on  the  issue. 
Three  commenters  said  a  test  should  be 
defined  and  four  commenters  said  the 
values  were  appropriate.  A 
manufacturer  and  a  trade  association 
said  that  current  flooring  material  meets 
the  value  for  level  surfaces, 

Response.  The  proposal  to  specify  a 
value  for  slip  resistant  surfaces  was  also 
included  in  the  proposed  guidelines  for 
buildings  and  facilities.  Comments  to 
that  docket  discussed  the  technical 
difficulties  in  measurement.  Further, 
NHTSA  is  considering  proposing  a  test 
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Response.  The  ramp  slope  in 
§  1192.23(b)(8)  is  based  on  common 
accessibility  standards.  None  of  the 
commenters  indicated  that  the 
requirement  could  not  be  met  or  that  it 
was  necessarily  di^icult.  The  Board  is 
inclined  to  relax  certain  slope  standards 
where  there  is  reason  to  do  so,  based  on 
physical  constraints.  However,  in  view 
of  the  support  for  this  provision,  the 
availability  of  equipment  which  meets 
the  standard,  and  the  lack  of  convincing 
evidence  that  the  slope  should  be 
changed,  the  requirement  has  been 
retained.  The  suggestion  to  define  the 
slope  as  being  measured  on  level  ground 
is  reasonable  and  has  been 
incorporated. 

Comment.  Two  manufacturers 
supported  the  requirement  in 
§  1192.23(b)(9)  regarding  platform 
deflection.  APTA  and  a  manufacturer 
said  that  it  should  be  clarified  to 
exclude  vehicle  roll.  Another 
manufacturer  said  that  it  may  be 
difficult  but  was  attainable.  The  ABA 
and  a  manufacturer  said  the  deflection 
load  should  be  changed  to  375  pounds  or 
the  permissible  angle  changed  to  5 
degrees.  Another  commenter  suggested 
that  the  deflection  load  be  raised  to  750 
pounds. 

The  NPRM  noted  that  the  UMTA 
sponsored  guideline  specifications 
provide  for  a  400  pound  test  for  active 
lifts  commonly  used  on  small  buses  and 
vans  and  requested  whether  it  should  be 
increased  to  600  pounds,  the  same  as 
large  buses.  A  transit  organization,  two 
operators,  a  manufacturer,  and  one 
other  commenter  supported  the  400 
pound  test.  One  operator  said  the 
current  lift  was  rated  at  500  pounds. 

Response.  Section  1192.22(b)(9)  has 
been  clarified  that  the  platform 
deflection  is  exclusive  of  vehicle  roll  or 
pitch.  The  exclusion  of  vehicle  pitch  is 
to  account  for  the  case  where  an  active 
lift  may  be  located  in  the  rear  door  of  a 
van  or  small  bus.  In  practice,  however, 
the  Board  expects  that  the  deflection 
would  not  be  measured  on  the  vehicle 
but  would  be  measured  by  the 
manufacturer  on  a  "test  rig"  in  the 
factory.  The  manufacturer  would  then 
certify  the  lift  as  meeting  the  standard. 
The  same  is  also  anticipated  for  other 
measures,  such  as  acceleration  and 
barrier  resistance. 

Since  the  vehicle  will  normally  tilt 
when  the  lift  is  loaded,  due  to  the  weight 
of  the  wheelchair  or  mobility  aid  and  the 
user,  there  will  be  a  slope  away  from  the 
vehicle  toward  the  barrier.  The  reason 
for  limiting  the  deflection  of  the  lift 
platform  is  to  minimize  the  contribution 


to  this  slope  by  the  platform.  This 
standard  has  been  a  part  of  the  UMTA 
sponsored  guideline  specifications  for 
passive  lifts.  The  reason  for  not 
changing  the  deflection  load  is  that  the 
lift  must  function  when  occupied  by  a 
common  wheelchair  or  mobility  aid 
which  is  defined  as  weighing  as  much  as 
600  pounds  when  occupied.  To  increase 
the  angle  would  allow  the  platform  to 
slope  more  with  a  heavy  wheelchair,  the 
situation  which  is  potentially  the  most 
dangerous  and  the  most  likely  to  result 
in  a  wheelchair  or  mobility  aid 
overriding  or  defeating  the  barrier. 

With  respect  to  active  lifts  typically 
used  on  vans  and  small  vehicles,  the 
vehicle  roll  is  even  more  pronounced 
due  to  the  lighter  vehicle  weight  and  less 
stiff  suspension.  In  reality,  such  lifts 
should  be  required  to  have  less 
deflection,  not  more^  to  compensate  for 
the  greater  vehicle  roll.  However, 
requiring  stricter  requirements  on  these 
lifts  is  not  anticipated  at  this  time.  It 
should  be  noted  that,  under  the  ADA, 
persons  who  could  use  a  fixed  route  bus, 
but  the  route  needed  is  not  yet 
accessible,  are  eligible  for  para  transit. 
Therefore,  it  makes  no  sense  for  the 
vehicles  providing  such  demand 
responsive  service  to  meet  a  lesser 
standard  than  those  for  fixed  route 
buses.  They  both  must  accommodate  the 
same  range  of  common  wheelchairs  and 
mobility  aids. 

Comment.  Several  comments 
supported  the  6  inch  per  second  speed 
proposed  in  §  1192.23(b)(10),  including 
two  transit  operators  and  a 
manufacturer.  Two  other  manufacturers 
did  not  object  to  the  speed  but  suggested 
that  the  maximum  acceleration  rate 
should  be  0.3g.  Another  manufacturer 
said  that  the  0.2g  acceleration  rate 
would  be  difficult  to  meet  and  that  the  6 
inch  per  second  speed  should  apply  only 
to  an  occupied  lift.  The  ABA  and  a 
manufacturer  suggested  that  12  inches 
per  second  speed  should  be  allowed  for 
deployment  and  stowage.  APTA  and 
another  manufacturer  said  that  the 
speed  rate  should  not  apply  to 
deployment  and  stowage  because  it 
affects  dwell  time.  In  response  to  a 
question  in  the  NPRM,  a  manufacturer 
said  that  the  jerk  rate  (rate  of  change  of 
acceleration)  should  not  be  specified. 

Response.  The  requirements  in 
§  1192.23(b)(10)  are  taken  directly  from 
the  UMTA  sponsored  guideline 
specifications  which  adopt  a  slower 
speed  for  reasons  of  safety  and  comfort. 
The  slower  speed  is  even  more 
important  for  use  by  standees.  However, 
the  slower  speed  is  only  relevant  to  the 
raising  and  lowering  of  an  occupied  lift. 
The  Board  is  concerned  about 
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unnecessarily  increasing  dwell  time.  The 
speed  with  which  the  lift  deploys  or 
stows  is  not  unrelated  to  safety, 
however.  A  potential  user  waiting 
outside  the  vehicle  might  not  be  able  to 
get  out  of  the  way  of  a  rapidly  deploying 
lift.  Similarly,  some  lifts  which  fold  up 
into  the  passenger  compartment, 
particularly  active  lifts,  could  pose  a 
hazard  to  a  person  inside  the  vehicle 
near  the  lift  if  the  platform  stowed  too 
fast.  Accordingly,  the  provision  has 
been  modified  to  specify  the  6  inch  per 
second  speed  only  to  the  raising  and 
lowering  of  an  occupied  lift  and  to 
specify  a  12  inch  per  second  speed  for 
the  deploy  and  stow  portion  of  the  cycle. 

The  UMTA  sponsored  guideline 
specifications  specify  an  acceleration 
rate  of  0.3g  for  active  lifts  and  0.2g  for 
passive  lifts.  A  lower  rate  was  specified 
for  passive  lifts  for  reasons  of  comfort, 
even  though  an  earlier  report  on  lift 
safety  had  recommended  a  rate  of  0.3g. 
The  Advisory  Panel  which  developed 
the  UMTA  sponsored  guideline 
specifications  did  not  examine,  nor  is 
the  Board  aware  of,  any  evidence  that 
the  higher  acceleration  rate  permitted 
for  active  lifts  is  unsafe  or 
uncomfortable  for  passive  lifts.  Since 
the  requirements  for  large  buses  have 
been  consolidated,  §  lig2.23[b](10)  has 
been  revised  to  specify  the  0.3g 
acceleration  rate. 

The  Board  agrees  that  the  jerk  rate  is 
difficult  to  measure  and  can  easily  be 
affected  by  other  variables  not  directly 
related  to  the  rate  of  change  of 
acceleration  of  the  lift  platform  itself. 
Also,  there  is  no  research  which 
identifies  acceptable  jerk  rates  for 
persons  with  disabilities.  Accordingly, 
the  final  guidelines  do  not  specify  a  jerk 
rate. 

Comment.  The  requirement  in 
§  1192.23(b)(12)  regarding  use  by 
standees  received  wide  support  from  all 
commenters,  including  APTA  and  two 
other  transit  organizations,  individuals 
with  disabilities  and  their  organizations, 
government  agencies  concerned  with 
accessibility,  and  consultants.  Similar 
support  was  expressed  for  the  same 
.  requirement  with  respect  to  vans  and 
small  buses. 

With  respect  to  large  buses,  two 
manufacturers  and  an  operator  said  that 
the  lift  should  not  accommodate 
standees.  Another  manufacturer 
suggested  that  an  attendant  or  the  driver 
might  be  needed  on  the  lift  with 
standees.  With  respect  to  vans  and 
small  buses,  a  commenter  said  that  it 
should  be  at  the  option  of  the  transit 
operator  and  another  commenter  said 
that  standees  should  not  be 
accommodated  on  the  lift.  A 


manufacturer  also  expressed  concern 
about  allowing  standees. 

In  response  to  a  question  in  the 
NPRM,  four  transit  operators,  six 
individuals  with  disabilities  or  their 
organizations,  the  ABA,  and  a 
manufacturer,  and  three  other 
commenters  supported  having  a  band  of 
contrasting  color  around  the  perimeter 
of  the  lift  platform.  Three  manufacturers 
said  that  the  perimeter  should  not  be 
marked  and  one  transit  operator  noted 
that  the  handrails  and  edge  barriers 
adequately  marked  the  sides. 

Response.  The  legislative  history 
clearly  states  that  Congress  intended 
lifts  to  accommodate  standees.  See  H. 
Rept.  101-465,  pt.  2,  at  89.  In  view  of  the 
wide  support  for  this  provision, 
including  transit  operators  and  transit 
associations,  the  Board  has  retained  the 
requirement  in  S  1192.23(b)(12)  for 
standees  to  be  accommodated. 

With  respect  to  the  perimeter  marking, 
the  question  was  asked  primarily 
because  NHTSA  is  considering  such  a 
requirement.  In  light  of  the  other 
requirements  for  lighting  on  the 
platform,  a  contrasting  edge,  side 
barriers,  and  handrails,  the  Board  does 
not  believe  that  a  perimeter  marking 
should  be  required. 

Comment.  Four  commenters  said  that 
the  100  pound  force  requirement  for  lift 
handrails  was  inadequate.  One 
commenter  pointed  out  that  handrails 
and  grab  bars  in  buildings  and  facilities 
are  required  to  withstand  a  force  of  250 
pounds.  A  transit  operator  pointed  out 
that  the  Baseline  Specifications  for 
Advance  Design  Buses  (hereinafter 
referred  to  as  "White  Book")  require  bus 
handrails  to  meet  a  300  pound  test.  The 
ABA  and  a  manufacturer  supported  the 
provision  noting  that  it  was  a  well 
established  Canadian  standard  which 
should  not  be  changed  without 
compelling  evidence  that  it  was 
inadequate. 

APTA  and  a  manufacturer  said  that 
curved  handrails  should  be  permitted. 
Two  other  manufacturers  and  an 
operator  said  that  vertical  handrails 
should  be  permitted.  Another  operator 
said  that  the  guidelines  should  not 
specify  the  height  or  configuration  of 
handrails,  but  only  provide  a 
performance  specification.  An  operator 
and  a  manufacturer  said  that  handrails 
should  be  qn  both  sides  of  the  platform, 
and  another  manufacturer  and  operator 
said  that  handrails  should  be  on  one 
side.  With  respect  to  vans  and  small 
buses,  three  operators  and  a  transit 
organization  wanted  only  one  handrail. 
Another  operator  said  that  most 
paratransit  lifts  do  not  have  handrails 
and  independence  is  not  encoiuaged.  A 


manufacturer  said  that  all  major  active 
lift  manufacturers  offer  handrails  on 
both  sides  as  an  option. 

An  operator  supported  the  1  Va  inch  to 
1  Vi  inch  diameter  and  1  Vt  inch 
clearance  requirement,  and  another 
pointed  out  that  it  was  the  same  as  the 
White  Book.  The  ABA  and  a 
manufacturer  wanted  to  allow  a  2  inch 
diameter  handrail;  and  two  other 
manufacturers  wanted  tu  allow  a  1  inch 
diameter  handrail. 

An  operator  supported  the 
requirement  for  the  handrails  to  be 
between  30  inches  and  34  inches. 
Another  operator  said  that  the 
guidelines  should  allow  higher 
handrails.  Two  operators  wanted  to 
specify  only  the  minimum  height  as  24 
Inches. 

Response.  Handrails  in  buildings  and 
facilities  are  required  to  withstand  much 
higher  forces  because  they  are  intended 
to  provide  support  for  rising  from  a 
sitting  position,  maneuvering  into  and 
out  of  a  wheelchair  or  mobility  aid,  or 
walking  up  or  down  stairs  or  ramps.  The 
handrails  on  a  lift  are  intended  only  to 
provide  stability  as  opposed  to  major 
support.  Lift  handrails  meeting  the  100 
pound  force  requirement  have  been  in 
service  for  many  years  with  no  known 
problem.  Moreover,  handrails  mounted 
on  walls,  are  subject  to  torques  which 
are  very  different  from  those  on  lift 
handrails  attached  only  to  the  platform. 
To  withstand  equivalent  forces  would 
require  substantial  reinforcement  of  the 
hft  handrail  attachment  points,  with 
corresponding  increases  in  weight,  and 
a  potential  decrease  in  the  platform 
width.  In  the  absence  of  information 
that  the  100  pound  force  requirement  is 
inadequate,  it  has  not  been  changed. 

As  for  handrail  shape,  the 
conflguration  is  related  to  mounting 
height.  For  example,  the  UMTA 
sponsored  guideline  specifications 
specify  mounting  between  25  inches  and 
34  inches.  Considerable  research  has 
been  conducted  in  the  past  on  the  height 
of  a  handrail  which  can  be  used  by 
persons  with  a  disability.  Until  recently, 
the  accepted  height  has  been  a  minimum 
30  inches  and  a  maximum  34  inches 
above  the  platform.  More  recent 
research  on  handrail  height  has 
suggested  that  a  height  from  34  inches  to 
38  inches  is  better  and  these  dimensions 
have  been  accepted  by  the  model 
building  codes  and  incorporated  in  the 
final  guidelines  for  buildings  and 
facilities.  Because  of  design  constraints 
imposed  by  the  vehicle,  the  Board  is  not 
inclined  to  fully  impose  these  new 
dimensions  on  handrails.  However,  in 
light  of  the  comment  asking  for  a  higher 
upper  limit,  or  the  Board  has 
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Vehicle  Ramp 

Comment.  APTA  and  two  other 
commenters  expressed  general  support 
for  all  the  requirements  in  §  1192.23(c) 
for  ramps.  One  commenter  suggested 
that  the  design  load  should  be  changed 
from  600  pounds  to  750  pounds. 

Response:  Since  ramps  are  permitted 
in  some  cases  instead  of  lifts,  it  is 
essential  that  they  be  designed  to 
accommodate  the  same  range  of 
common  wheelchairs  and  mobility  aids. 
The  600  pound  design  load  has  been 
retained  for  ramps  30  inches  or  longer. 
Since  ramps  shorter  than  30  inches  have 
to  support  only  about  half  the  weight  of 
a  wheelchair  or  other  mobility  aid  at  a 
given  point,  a  300  pound  design  load  is 
specified  for  shorter  ramps. 

Comment.  Two  commenters  requested 
clariHcation  on  the  requirement  for  a 
"continuous  surface"  in  §  1192.23(c)(2) 
and  wanted  to  know  if  it  excluded 
expanded  metal  platforms. 

Response.  The  term  "continuous 
surface"  was  used  instead  of  "solid 
surface"  to  mean  a  single,  uninterrupted 
surface  from  edge  to  edge  as  opposed  to 
a  platform  with  a  gap  in  the  middle  that 
may  incorporate  steps.  It  was  also 
intended  to  preclude  the  use  of  two 
separate  ramps  placed  some  distance 
apart.  Those  configurations  can 
accommodate  four  wheeled  devices  but 
cannot  accommodate  three  wheeled 
scooters.  Ramps  having  two  parts  are 
permitted,  provided  they  are  designed  to 
be  deployed  together  to  provide  a 
uniform,  uninterrupted  surface.  The  term 
was  not  intended  to  preclude  expanded 
metal  ramps  which  are  often  much 
lighter  than  solid  platforms  of  the  same 
strength. 

Comment.  Two  manufacturers  and 
two  other  commenters  supported  the 
requirement  in  §  1192.23(c)(3)  regarding 
ramp  threshold.  Two  operators 
suggested  that  a  threshold  be  Vs  inch. 

Response.  Since  the  requirement  in 
§  1192.23(c)(3)  is  based  on  common 
accessibility  standards  and  two 
manufacturers  said  that  it  was  easily 
achievable,  the  Board  has  not  changed 
the  provision.  The  operators  who 
suggested  a  Vs  inch  threshold  seemed  to 
have  been  concerned  about  existing 
equipment  which  is  not  affected  by 
these  guidelines. 

Comment.  APTA  and  a  manufacturer 
said  the  height  of  side  barriers  in 
§  1192.23(c)(4)  should  depend  on  the 
length  of  the  ramp.  One  operator  said 
that  it  used  a  short  bridge  plate  which, 
because  of  its  placement  between  door 
posts,  limited  lateral  movement  of  a 
wheelchair  or  mobility  aid  which  made 
side  barriers  unnecessary. 


Response.  Neither  APTA  nor  the 
manufacturer  provided  information  on 
how  the  barriers  should  vary  according 
to  ramp  length.  While  short  ramps  or 
bridge  plates  that  are  placed  between 
door  posts  limit  the  likelihood  of  a 
wheelchair  or  mobility  aid  rolling  off. 
the  Board  believes  there  is  still  sufficient 
danger  in  many  situations  to  require 
edge  barriers.  In  the  absence  of  any  data 
on  what  the  cutoff  point  should  be.  and 
in  view  of  the  limited  comments  in 
opposition  to  the  provision,  the  Board 
has  decided  not  to  change  this 
requirement  until  further  study  is 
completed  or  additional  information  is 
obtained.  The  Board  will  consider 
adding  additional  requirements  during 
future  revision  and  update  of  the 
guidelines. 

Comment.  Four  persons  with 
disabilities  or  their  organizations  and  a 
government  accessibility  agency 
supported  the  slope  requirements  in 
§  1192.23(c)(5).  APTA,  two 
manufacturers,  and  an  operator 
suggested  allowing  slopes  of  1:4, 
Another  manufacturer  suggested  1:6. 
One  manufacturer  noted  that  a  long 
ramp  could  not  be  stowed  in  most 
vehicles,  especially  under  the  floor.  An 
operator  said  the  slope  should  be 
negotiable  without  operator  assistance 
and  another  commenter  said  that  the 
specified  slopes  were  too  steep. 

Response.  As  discussed  in  the  NPRM. 
tests  of  ramps  on  buses  were  conducted 
as  part  of  the  Transbus  program.  Those 
tests  showed  that  a  slope  of  1:6  was 
generally  the  maximum  slope  which 
could  be  negotiated  but  that  short  ramps 
of  1:4  slope  could  be  used  under  some 
circumstances.  The  Board  recognizes 
that  there  are  practical  difficulties  in 
meeting  common  accessibility  standards 
in  vehicles  which  are  constrained  by 
other  factors,  such  as  maximum  width. 
Further,  some  ramped  buses  designed 
for,  and  used  in,  urban  areas  would 
have  ramp  slopes  at  curbs  which  meet 
common  accessibility  standards  but 
may  also  operate  under  other 
conditions,  such  as  rural  areas. 
Nevertheless,  because  of  the  advantages 
of  ramped  buses  in  terms  of  cost, 
efficiency  and  speed  of  boarding,  the 
Board  does  not  want  to  preclude  their 
use  or  continued  development. 

In  view  of  the  factors  which  could 
affect  ramp  slope,  §  1192.23(c)(5)  has 
been  revised.  In  general,  the  least  slope 
practicable  must  be  obtained,  and  may 
not  exceed  1:4  when  deployed  to  the 
grqund.  For  purposes  of  determining  the 
"normal"  deployment  condition,  the 
provision  assumes  a  6  inch  high  curb.  A 
slope  of  1:4  is  permitted  if  the  vertical 
floor  height  is  3  inches  or  less  above  a  6 
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inch  curb.  This  would  require  a  ramp 
approximately  1  foot  long  and  would  be 
short  enough  to  be  negotiable  by  many 
people.  If  the  floor  height  does  not 
exceed  6  inches  above  the  curb,  a  slope 
of  1:6  would  be  permitted.  A  slope  of  1:8 
would  be  permitted  if  the  floor  height 
does  not  exceed  9  inches  above  the  6 
inch  curb.  A  slope  of  1:12  would  be 
required  for  greater  rises. 

Comment.  A  manufacturer  and 
another  commenter  supported  the 
requirement  in  §  lig2.23(c)(6)  regarding 
attachment  of  the  ramp  to  the  vehicle. 
APTA  suggested  that  the  provision 
should  simply  say  the  gap  could  not 
allow  a  wheelchair  wheel  to  drop 
through  rather  than  specifying  a 
dimension.  A  government  accessibility 
agency  said  that  portable  ramps  should 
not  be  permitted  in  new  vehicles. 

Response.  The  ¥»  inch  gap  specified  in 
§  1192.23(c](6]  is  based  on  the  width  of  a 
wheelchair  front  caster.  In  this  case,  the 
Board  believes  simplicity  should  be  the 
rule.  The  specified  dimension  is  easy  to 
measure  whereas  specifying  a 
performance  criterion  would  require  the 
ramp  manufacturer  to  first  make  an 
independent  determination  of  what 
constitutes  an  appropriate  gap  for  a 
variety  of  mobility  aids.  The 
measurement  does  not  appear  to  be 
burdensome. 

With  respect  to  portable  ramps,  the 
legislative  history  specifically  mentions 
portable  ramps  as  a  viable  option  for 
some  vehicles.  The  principal  complaint 
about  portable  ramps  has  usually  been 
the  possibihty  of  slipping  which  the 
Board  believes  is  adequately  addressed 
by  the  requirement  that  the  ramp  be 
firmly  attached  to  the  vehicle  when  in 
use  for  boarding  and  alighting. 

Comment.  A  manufacturer  expressed 
support  for  §  1192.23(c)(7)  regarding 
ramp  stowage.  Another  commenter  said 
that  it  was  an  operational  issue  which 
should  not  be  addressed  by  the 
guidelines. 

Response.  Section  1192.23(c)(7)  has 
been  revised  to  address  the  provision  of 
a  stowage  compartment,  securement 
system,  or  other  means  of  ensuring  that 
the  ramp  does  not  pose  a  hazard.  In 
many  situations  where  portable  ramps 
are  currently  used,  the  ramp  is  simply 
set  inside  the  passenger  compartment, 
sometimes  leaning  against  the 
passenger's  mobility  aid.  where  it  could 
cause  injury  in  a  sudden  stop  or 
maneuver.  Some  ramps  automatically 
stow  in  a  pocket  under  the  floor  or  are 
folded  back-over  the  step.  At  least  one 
manufacturer  provides  a  storage  area 
immediately  inside  the  door  as  part  of 
the  handrail  configuration. 

Comment.  The  NPRM  asked  whether 
handrails  should  be  required  on  ramps. 


An  individual  with  a  disability  and  a 
government  agency  said  that  handrails 
should  be  required  on  ramps.  Another 
commenter  said  that  handrails  should  be 
required  on  ramps  with  a  slope  greater 
than  1:12  or  longer  than  6  feet.  Four 
commenters  said  that  handrails  should 
only  be  provided  if  they  did  not  interfere 
with  maneuverability.  APTA,  a 
manufacturer,  and  three  operators  said 
that  ramps  should  not  be  required  to 
have  handrails. 

Response.  The  Board  generally  agrees 
that  "short"  ramps  and  bridge  plates  do 
not  need  handrails.  Unfortunately,  there 
is  no  general  agreement  on  the 
definition  of  "short".  Since  most  ramps 
and  bridge  plates  will  probably  be 
"short"  in  some  sense,  the  Board  has  not 
made  the  provision  for  handrails  on 
ramps  mandatory.  The  Board  will 
further  review  this  issue  when  the 
guidelines  are  revised  and  updated. 

Securement  Devices 

Comment  Two  manufacturers  and  an 
individual  with  a  disability  supported 
the  requirement  in  §  1192.23(d)(1) 
regarding  design  load  of  securement 
devices.  APTA  said  that  the  design  load 
should  be  the  same  for  all  vehicles.  An 
operator  wanted  clariHcation  of  the 
"force  per  securement  leg".  No 
comments  were  received  on  the 
requirement  for  vans  and  small  buses. 

Response.  As  explained  in  the  NPRM. 
the  force  requirements  for  different 
weight  vehicles  is  based  on  research  on 
the  g-forces  experienced  by  various 
vehicles  and  their  crash  profiles.  In  the 
absence  of  new  data  or  research,  the 
Board  does  not  believe  a  change  is 
warranted.  The  significant  forces  during 
collision  are  imposed  primarily  on  the 
rear  securement  legs.  Four-point 
securement  systems  are  common  in 
paratransit  and  some  fixed  route 
operations  but  the  two  forward  straps 
are  primarily  designed  to  provide 
containment  and  reduce  or  prevent 
rebound.  Therefore,  the  front  straps  are 
not  subjected  to  the  same  forces.  Section 
1192.23(d)(1)  is  not  intended  to  suggest  a 
two-point  securement  system. 

There  are  several  securement  devices 
which  have  been  used  successfully  in  a 
variety  of  situations  which  are 
described  in  the  Board's  technical 
assistance  brochure  "Securement  of 
Wheelchairs  and  Other  Mobility  Aids 
on  Transit  Vehicles."  This  brochure, 
available  free  from  the  Board,  provides 
detailed  technical  specifications  for 
securement  devices  and  hsts  available 
resources.  Such  devices,  properly 
installed,  should  meet  these  guidelines. 
In  addition,  there  are  several  new  and 
on-going  projects  designed  to  produce 
better  securement  devices. 


Comment.  A  manufacturer  supported 
the  provision  in  §  1192.23(d)(2)  regarding 
securement  area  location  and  size. 
Another  commenter  said  that  the  area 
was  too  small  to  accommodate  a  service 
dog  and  should  be  32  inches  by  51 
inches.  An  operator  commenting  on  the 
corresponding  provision  for  vans  and 
small  buses  said  that  the  area  should  be 
50  inches  by  27  inches. 

Response.  The  area  is  consistent  with 
the  definition  of  common  wheelchair 
and  mobility  aid.  Service  dogs  should  be 
able  to  be  accommodated  in  an  area 
adjacent  to  the  space  specified,  not 
necessarily  within  it. 

Comment.  A  manufacturer  and  three 
other  commenters  supported 
§  1192.23(d)(3)  regarding  mobihty  aids 
accommodated.  An  operator  said  that 
the  system  should  support  more 
independent  use.  APTA,  the  ABA, 
another  transit  organization,  an  operator 
and  two  manufacturers  said  that 
wheelchair  standards  and  a  common 
attachment  point  should  be  required. 

Response.  Section  1192.23(d)(3)  is 
designed  to  require  accommodation  of 
all  common  wheelchairs  and  mobility 
aids  as  defined  in  §  1192.3  including 
power  wheelchairs.  As  discussed  above, 
the  Board  does  not  have  the  statutory 
authority  to  set  standards  or  guidelines 
for  wheelchairs  and  mobility  aids. 
However,  the  development  of  some 
standards  is  currently  under  way 
through  the  International  Standards 
Organization  and  RESNA,  a 
professional  society  of  experts  in 
rehabilitation  technology. 

Comment.  In  response  to  questions  in 
the  NPRM  regarding  orientation  of 
securement  systems,  two  operators,  two 
individuals  with  disabilities  or  their 
organizations,  a  government 
accessibility  agency  and  a  manufacturer 
supported  forward  facing  securement.  In 
addition,  APTA.  two  manufacturers,  an 
operator,  and  four  other  commenters 
favored  either  forward  facing  or 
rearward  facing  systems  with  a  padded 
barrier.  Another  manufacturer  and  an 
operator  favored  permitting  rearward 
facing  systems  as  an  option.  Another 
government  accessibility  agency  said 
that  rearward  facing  systems  should  not 
be  permitted.  A  manufacturer  and  an 
operator  said  that  side  facing  systems 
should  be  permitted.  A  transit 
association  said  that  systems  provided 
in  addition  to  the  one  forward  facing 
system  required  should  be  allowed  to  be 
side  facing. 

With  respect  to  the  corresponding 
provision  for  small  vans  and  buses,  two 
operators  supported  the  requirement  for 
forward  facing  systems.  Two  other 
operators  and  a  transit  association  said 
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that  forward  facing!  systems,  or 
rearward  facing  ones  with  a  barrier, 
should  be  allowed.  L\nother  operator 
said  rearward  facir  g  systems  should  be 
optional.  One  open  tor  said  that 
rearward  facing  syi  terns  should  not  be 
required  because  ih  e  barrier  might 
restrict  driver  visio  i.  Another  operator 
and  a  transit  assoc:  ation  said  that 
securement  systemi  provided  in 
addition  to  the  one  :orward  facing 
system  required  sh(  luld  be  allowed  to  be 
side  facing. 


In  the  NPRM.  the 


possible  configurat  on  for  a  padded 
barrier.  The  few  coi  nments  received  on 


this  issue  generally 


suggested  dimensions  were  adequate. 
One  manufacturer  !  aid  that  such  a 
barrier  might  cost  S 100.  Many  of  the 


commenters  agreed 


system  has  been  sh  awn  to  be  unsafe  by 
all  available  crash  i  est  data.  No 
information  was  pr  ivided  to  contradict 
the  data. 


thre  B 


h  rge  1 


With  respect  to 
manufacturers, 
disabilities  or  their 
operator,  a  govemn^ent 
agency,  and  an 
that  lap  and  should  > 
provided.  In  addition 
operators  and  a 
lap  and  shoulder 
available  as  an 
individuals  with 
organizations  and 
use  should  be  optio  i 
operator  and  a  tran  lit 
that  lap  and  should  >r 
be  provided,  in  pari 
about  vandalism 
and  small  buses,  an 
and  shoulder  belts 
for  all  passengers 
vehicles. 


oi 


Response.  In  lighl 


Board  has  revised  § 
permit  such  systemi 
barrier.  As  revised 


requires  at  least  oni  i  forward  facing 


system  on  vehicles 


Board  suggested  a 


said  that  the 


that  the  side  facing 


buses,  five 
individuals  with 
organizations,  an 
accessibility 
eng^eeringiirm  said 
r  belts  should  be 
the  ABA,  two 
mahufacturer  said  that 

should  be 
option;  and  three 
di^bilities  or  their 
operator  said  their 
al.  Another 
association  said 
belts  should  not 
due  to  concerns 

respect  to  vans 
operator  said  lap 
^hould  be  provided 
para  transit 


am 


V\ithi 


of  the  strong 


support  for  rearwari  facing  systems,  the 


1192.23(d)(4)  to 
with  a  padded 
§  1192.23(d)(4) 


n  excess  of  22  feet. 


with  a  rearward  facing  system  permitted 
for  any  additional  p  ositions.  Vehicles  22 
feet  in  length  or  she  rter  may  provide 
only  rearward  facir  g.  A  requirement  has 
also  been  added  foi  a  padded  barrier  for 
rearward  facing  systems.  The  padded 
barrier  does  not  hai  e  to  be  solid. 
Barriers  provided  o  i  sonie  vehicles  have 
consisted  of  a  seriei  i  of  padded  bars 
with  spaces  between,  specifically  for 
driver  vision.  It  is  a  so  possible  that  the 
barrier  could  be  removed  or  folded 
when  the  space  is  n  at  occupied.  It  is 
critical,  however,  th  at  the  barrier  be 
provided  for  rearwc  rd  facing  systems  to 


prevent  severe,  possibly  fatal,  whiplash. 
The  Board  would  also  note  that 
rearward  facing  systems  are  optional 
and  operators  can  provide  only  forward 
facing  systems. 

With  respect  to  lap  and  shoulder 
belts,  only  two  commenters  opposed 
them.  Again,  from  the  available  crash 
test  data,  lap  and  shoulder  belts  are 
more  important  on  small  vehicles,  where 
the  g-forces  are  greater.  A  requirement 
has  been  added  at  §  lig2.23(d)(7)  to 
require  a  lap  and  shoulder  belt  system 
at  each  securement  location  on  vehicles 
of  any  length. 

Comment.  APTA  and  five  other 
commenters  supported  the  provision  in 
§  1192.23(d)(5)  regarding  movement  of  a 
secured  wheelchair  or  mobility  aid.  An 
operator  and  a  manufacturer  pointed  out 
that  the  requirement  for  a  2  inch 
movement  could  be  met  only  under 
normal  operating  conditions,  not  in  a 
crash.  Three  manufacturers  said  that  the 
requirement  should  allow  4  inches  of 
movement.  An  operator  and  an 
engineering  firm  said  that  2  inches  was 
too  much.  In  response  to  a  question  in 
the  NPRM.  the  ABA  and  a  manufacturer 
said  that  a  zero  inch  requirement  was 
not  attainable. 

Response.  The  Board  agrees  that  the  2 
inch  movement  requirement  caimot  be 
met  under  all  conditions.  In  fact,  some 
elasticity  is  desirable  to  absorb  shock 
from  collisions  or  even  emergency  stops. 
Therefore,  a  statement  regarding  normal 
operating  conditions  has  been  added  to 
1 1192.23(d)(5). 

Comment.  A  manufacturer  said  that 
the  area  over  the  securement  device 
should  have  fold  down  seats  and  should 
not  be  occupied  by  standees  when  not 
occupied  by  a  wheelchair  or  mobility 
aid  user. 

Response.  Whether  standees  are 
permitted  to  occupy  the  area  over  the 
securement  device  when  not  occupied 
by  wheelchair  or  mobility  aid  user  is  an 
operating  decision  to  be  made  by  the 
operator.  The  guidelines  are  intended  to 
provide  accessibility  in  a  safe  manner 
and  §  1192.23(d)(6]  merely  intends  to 
require  that  securement  devices  not 
pose  a  hazard.  Consequently,  the 
provision  has  not  been  changed. 

Section  1192.25    Doors,  Steps  and 
Thresholds 

Comment.  Several  commenters 
supported  the  proposed  contrast  formula 
in  the  NPRM  and  some  suggested  that 
further  study  is  needed. 

Response.  There  was  considerable 
objection  to  contrast  formula  in  the 
proposed  guidelines  for  buildings  and 
facilities,  and  the  Board  deleted  it  from 
those  final  guidehnes.  The  provision  has 
also  been  deleted  from  the  final 


guidelines  for  transportation  vehicles 
and  placed  in  the  appendix  as  advisory 
material. 

Comment.  The  NPRM  proposed 
requirements  for  step  height  and  risers 
on  buses.  A  government  accessibility 
agency  supported  an  B  inch  riser  and  an 
11  inch  tread  for  steps  on  buses.  One 
mtinufacturer  said  this  could  be 
achieved  only  at  the  front  door  and  only 
if  the  first  step  were  raised  above  the  14 
inches.  The  vast  majority  of 
commenters,  including  APTA.  the  ABA, 
transit  associations,  manufacturers  and 
operators,  said  that  the  proposed 
requirements  could  not  be  achieved 
without  major  structural  changes.  Some 
commenters  supplied  detailed 
engineering  drawings  showing  how  such 
changes  would  interfere  with  major 
structural  elements  under  the  floor.  The 
commenters  also  pointed  out  that  such 
changes,  which  would  usually  involve 
the  addition  of  a  step,  would  impinge  on 
the  vestibule  and  reduce  the 
maneuvering  room  for  wheelchair  and 
mobility  aid  users  entering  from  the  lift. 
The  conmienters  also  pointed  out  that 
the  guidelines  allow  standees  to  use  the 
lift,  thus  solving  the  problem  sought  to 
be  addressed  by  the  provision. 

Response.  The  Board  is  convinced  by 
the  considerable  evidence  suppUed  that 
the  proposed  requirements  for  step 
height  and  risers  on  buses  carmot  be  met 
without  major  structural  changes.  Also, 
the  prospect  of  reducing  the 
maneuvering  room  for  wheelchair  and 
mobility  aid  users  is  a  serious  concern. 
The  Board  is  pleased  with  the 
overwhelming  response  from  operators 
and  associations  in  support  of  allowing 
standees  to  use  lifts  and  accordingly  has 
removed  the  requirements  for  steps  and 
risers.  The  Board  may  further  consider 
this  issue  when  the  guideUnes  are 
revised  and  updated. 

Comment.  The  NPRM  proposed  clear 
width,  and  closing  force  and  speed 
requirements  for  doors  on  buses.  A  local 
govenmient  accessibility  agency,  an 
engineering  firm,  and  another 
commenter  supported  the  proposed 
requirement.  A  manufacturer  supported 
the  provision  for  the  front  door  only.  The 
ABA  and  a  manufacturer  said  that  the 
door  width  requirement  cannot  be  set 
without  structural  change. 

APTA  and  two  manufacturers  said 
that  the  15  Ibf  closing  force  provision 
should  distinguish  between  passenger 
operated  and  driver  operated  doors.  An 
operator  recommended  that  the  force  be 
20  to  30  Ibf.  Three  other  commenters 
said  the  closing  force  and  speed  should 
be  hmited  but  made  no  specific 
recommendations. 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6. 1991  /  Rules  and  Regulations         45541 


With  respect  to  a  question  in  the 
NPRM  regarding  door  height  on  large 
buses,  an  operator  and  another 
commenter  said  height  should  be 
specified  for  large  vehicles,  as  it  is  for 
small  buses.  Another  operator  said  that 
the  height  should  be  left  to  the 
manufacturer.  A  manufacturer  said  that 
its  bus  has  a  height  from  raised  lift  to 
top  of  the  door  of  68  inches.  Another 
manufacturer  said  that  its  bus  had  a 
clearance  from  the  raised  lift  to  top  of 
the  door  of  68.5  inches  or  69.1  inches.  An 
operator  said  its  rear  door  lifts  had  an 
overhead  clearance  of  69  inches  and  its 
front  door  lifts  had  a  clearance  of  72 
inches.  No  comments  were  received  on 
the  proposed  door  height  requirement 
for  vans  and  small  buses. 

Response.  The  proposed  door  closing 
force  requirements  were  from  an  ANSI 
standard  for  power  doors  (ANSI 
A156.10-1985,  §§  9.8  and  9.9),  usually 
used  inside  buildings  and  facilities.  The 
NPRM  asked  whether  this  requirement 
was  suitable  for  vehicles  and,  if  not, 
what  standards  Should  be  applied.  The 
commenters  supplied  extensive  reasons 
why  this  standard  could  not  be  applied 
to  moving  vehicles  due  to  the  need  to 
keep  doors  closed  through  turns  and  to 
resist  air  pressure  when  traveling  at 
highway  speeds.  The  arguments  are 
persuasive  that  the  standard  cannot  be 
applied  to  vehicle  doors.  On  the  other 
hand,  few  comments  were  received  on 
what  an  appropriate  minimum  standard 
would  be  since  the  requirements  seem  to 
vary  according  to  the  operating 
environment.  There  is  a  closing  force 
requirement  for  rear  doors  contained  in 
the  White  Book  but  it  does  not  apply  to 
other  doors.  The  Board  believes  that  it 
does  not  have  sufficient  information  on 
which  to  base  a  minimum  door  closing 
force  at  this  time.  The  issue  will  be 
further  considered  when  the  Board 
revises  and  updates  the  guidelines. 

The  proposed  door  width  requirement 
is  designed  to  make  the  vehicle 
accessible  to  persons  with  disabilities 
who  do  not  use  wheelchairs  or  mobility 
aids.  With  the  overwhelming  support  by 
the  transit  industry  for  permitting  such 
individuals  to  use  the  lift,  the  Board  has 
determined  that  the  door  width 
requirement  is  unnecessary.  A  door 
height  requirement  for  large  buses  has 
been  added  to  §  1192.25(c)  however, 
consistent  with  comments.  The  door 
height  requirement  for  small  buses  and 
vans  which  hod  no  opposition  has  also 
been  incorporated  in  paragraph  (c). 

Section  1192.27    Priority  Seating  Signs 

Comment.  A  transit  organization  and 
an  operator  said  that  the  letter  size 
specified  in  §  1192.27(c)  for  priority 
seating  signs  would  limit  the  amount  of 


information  on  the  sign.  APTA  said  that 
a  second  set  of  seats  should  be 
designated  as  priority  seats  if  the  fold 
down  seats  over  the  securement  area 
are  designated  as  priority  seats.  An 
operator  asked  whether  fold  down  seats 
could  be  designated  as  priority  seats. 
Another  commenter  said  that  the  sign 
should  indicate  that  use  of  the  seats  is 
voluntary  on  the  part  of  the  person  with 
a  disability. 

Response.  The  Board  acknowledges 
that  the  letter  size  limits  the  amount  of 
information  but  believes  such  signs 
should  be  legible  to  persons  with  vision 
impairments.  The  anticipated  sign  is 
relatively  simple  and  can  be  brief.  The 
designation  of  an  additional  set  of 
priority  seats  is  up  to  the  discretion  of 
the  operator.  There  is  nothing  in  the 
provision  which  prohibits  designation  of 
the  fold-down  seats,  when  not  used  for 
securement.  The  issue  of  requiring 
persons  with  disabilities  to  use  such 
seats  is  addressed  by  the  DOT 
regulations. 

Section  1192.29    Interior  Circulation. 
Handrails  and  Stanchions 

Comment.  Three  transit  operators,  a 
transit  association,  a  manufacturer  and 
a  government  accessibility  agency 
supported  the  performance  requirement 
for  maneuverability  as  adequate  without 
additional  specificity.  One  organization 
representing  individuals  with 
disabihties  said  that  a  36  inch  clearance 
should  be  specified.  Another  commenter 
noted  that  clearance  is  a  problem  but 
made  no  recommendation. 

In  response  to  a  question  in  the 
NPRM,  two  individuals  with  disabihties 
or  their  organizations,  an  operator  and  a 
government  accessibility  agency  said 
that  9  IV^  inch  knuckle  clearance  should 
be  provided  for  handrails.  A 
manufacturer  said  that  the  iVi  inch 
clearance  was  the  industry  standard 
and  should  be  maintained.  The  ABA  and 
a  manufacturer  said  the  requirement  for 
not  wedging  a  passenger's  arm  was  too 
subjective  and  a  sepcific  number  should 
be  provided. 

Two  individuals  with  disabilities  or 
their  organizations  said  that  overhead 
handrails  should  be  required  in  all 
vehicles.  A  transit  association  said  that 
overhead  handrails  should  not  be 
required  in  paratransit  vehicles.  A 
manufacturer  said  that  the  requirement 
for  a  handrail  across  the  fare  box  should 
be  eliminated.  A  government 
accessibility  agency  said  that  handrails 
should  be  continuous  from  door  to 
seating  and  the  ANSI  A117.1  standard 
should  be  followed.  Two  commenters 
suggested  that  the  handrails  contrast 
with  the  background  and  have  yellow 
bands  every  6  inches. 


Response.  The  characteristics  of 
vehicles,  especially  when  the  lift  or 
ramp  is  located  in  the  front  door,  do  not 
lend  themselves  to  the  common 
accessibility  standard  applied  to 
buildings  and  facilities.  The  Board 
recognizes  that  the  provision  of  a  36 
inch  aisle  is  desirable  but  that  is  not 
always  possible  on  all  vehicles.  Until 
further  investigation  on,maneuvering 
space  is  conducted,  the  performance 
requirement  should  suffice.  The  need  for 
more  specificity  will  be  considered 
when  the  guidelines  are  revised  and 
updated. 

Based  on  the  comments,  the  Board  has 
added  dimensional  requirements  for 
handrails  in  §  1192.29(b)(1).  As  to  the 
requirement  for  an  overhead  handrail, 
this  is  currently  required  by  49  CFR 
609.15  for  vehicles  in  excess  of  22  feet. 
Section  1192.29(c)  has  been  revised  to  be 
consistent  with  that  regulation.  The 
design  of  small  vehicles  is  such  that 
overhead  handrails  may  not  be  needed 
or  practical,  due  to  the  generally  much 
lower  ceiling. 

A  new  §  1192.29(f)  has  been  added  on 
interior  height  to  be  consistent  with 
§  1192.25(c).  The  height  requirement  is 
taken  from  the  UMTA  sponsored 
guideline  specifications  for  active 
wheelchair  lifts  and  is  a  minimum 
requirement.  The  operator  may  specify  a 
greater  height. 

Section  1192.31    Lighting 

Comment.  Two  individuals  with 
disabihties  or  their  organizations 
supported  the  provisions  regarding 
lighting  in  stepwells  and  doorways.  A 
government  accessibility  agency 
recommended  5  footcandles  for 
stepwells  and  doorways  based  on  UFAS 
requirements  for  elevators.  A 
manufacturer  recommended  10 
footcandles  in  the  boarding  area  and  15 
footcandles  for  the  fare  box  area  in 
accordance  with  recommendations  of 
.  the  Illumination  Engineering  Society. 
The  ABA  and  a  manufacturer  said  that 
current  lighting  meets  the  section. 

The  NPRM  proposed  to  require  that 
outside  lights  provide  at  least  1 
footcandle  illumination  on  the  street  for 
a  distance  of  3  feet  beyond  the  lift 
platform  or  ramp.  A  manufacturer  and 
an  operator  said  the  provision  could  not 
be  met  without  extremely  bright  lights. 

Response.  The  lighting  provisions  are 
based  on  the  current  requirements  in  49 
CFR  609.15  for  buses  in  excess  of  22  feet 
in  length.  The  higher  illumination  levels 
in  UFAS  suggested  by  one  commenter 
apply  to  elevators  inside  buildings  and 
facilities.  Bright  lighting  on  buses 
operating  at  night,  however,  might 
actually  have  the  opposite  effect 
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intended.  Lighting  levels  which  are  too 
high  insid£  or  just  (lutside  the  door  could 
result  in  a  disemba  rking  passenger's 
eyes  not  adjusting  o  the  darker 
surroundings  and  n  light  actually  create  a 
more  serious  probl  (m  than  it  solves. 
Also,  high  lighting  '.  evels  inside  the 
vehicle  cause  reflei  ;tions  from  windows 
and  reduce  the  ability  to  see  outside. 
Because  the  Board  does  not  have 
sufficient  informatian  to  evaluate  the 
appropriateness  of  the  various 
recommendations,  he  proposed  interior 
lighting  levels,  as  d  srived  from  existing 
UMTA  requiremen  s  for  buses,  have 
been  retained. 

With  respect  to  e  xterior  lighting 
levels,  the  lift  or  ra  np  may  extend  as 
much  as  4  feet  bey(  nd  the  bottom  step 
which  would  requii  e  the  illumination  to 
extend  as  much  as  ^  feet  beyond  the  bus 
step  under  the  NPRM  provision.  The 
Board  is  persuaded  that  such  a 
requirement  is  not  i  easonable  without 
significantly  brighti  ir  lighting  which 


could  be  a  problem 
entering  the  vehiclf 


using  wheelchairs  (t  mobility  aids  who 
are  at  a  much  lowe  ■  height  than  others. 
Accordingly,  the  se  :tion  has  been 
revised  to  incorpor  ite  only  the 
provisions  of  49  CF  ^  609.15,  with  minor 
editorial  changes. 

Section  1192.33    Fire  Box 


Comment.  APTA 
association,  eight 
manufacturer 
regarding  locatfon 
response  to  a 
three  individuals 
their  organizations 
accessibility  agenc; ' 
commenter  said 
was  needed  with 


w  th  I 


thct 


tie : 


maneuvermg  space 
suggested  specifying 
width  at  all  points 
suggested  requiring 
to  the  right  rear  of 
government 
recommended 
provisions  for  pro 
space  allowances. 

One  commenter 
should  meet  the  UF|AS 
controls  and 
for  signage.  An  ope 
recessing  the  fare 
close  to  the  dashboard 
with  emptying  it. 

Response.  As 
certain  accessibilit 
are  applicable  to 
cannot  be  applied 
example,  in  some 
between  wheel  houfe 
inches.  Therefore 
requirement  for  an 


t3 

bi 


tJ 


for  some  people 
,  especially  persons 


another  transit 
oberators  and  a 
supp(  rted  the  provision 

fare  boxes.  In 
question  in  the  NPRM, 
disabihties  or 
a  government 
and  another 
more  specificity 
re|spect  to 

One  commenter 
a  36  inch  clear 
md  another 
a  42  inch  clearance 
fare  box.  A 
accessibility  organization 
folio  ving  the  UFAS 
tr  jiding  objects  and 


^id  that  the  fare  box 
requirements  for 
operating  mechanisms,  and 
ator  said  that 
or  placing  it  too 
would  interfere 


bax  I 


discussed  previously, 
standards  which 
bifildings  and  facilities 
vehicles.  For 
ses  the  space 
ings  is  less  than  36 
impose  a 
iccess  aisle  to  be  36 


inches  would  force  all  lifts  or  ramps  to 
be  in  the  rear  door.  The  Board  believes 
there  are  good  reasons  for  selecting  both 
hon\  and  rear  door  lifts  and  does  not 
want  to  preclude  either.  The  Board  did 
not  receive  sufficient  information  on  the 
interior  space  for  different  vehicles. 
Pending  further  research  on  the  space 
limitations  of  various  vehicles,  the 
Board  believes  it  cannot  be  more 
specific. 

Over  the  years  changes  in  fare  box 
design  have  increased  the  space 
requirements,  especially  for  electronic 
processing.  The  proposed  requirement  is 
to  alert  operators  and  others  who 
prepare  specifications  to  plan  carefully 
for  maximum  space  in  the  vestibule.  If 
new  information  or  designs  are 
developed,  the  Board  can  consider 
further  requirements  later.  Requirements 
for  controls  and  operating  mechanisms 
have  not  been  added  because  controls 
which  do  exist  are  rarely  used  by  the 
passenger.  Similarly,  information  posted 
often  relates  to  fares,  which  is  often 
temporary  so  the  signage  requirements 
have  not  been  imposed.  Accordingly,  the 
section  has  not  been  changed. 

Section  1192.35    Public  Information 
System 

Comment.  Many  commenters 
supported  the  proposed  requirements 
regarding  public  information  systems.  A 
manufacturer  pointed  out  that  buses 
built  to  the  White  Book  specifications 
would  have  an  internal  public  address 
system.  Two  operators  and  a 
government  agency  opposed  public 
address  systems.  Several  commenters, 
including  APTA,  said  that  external 
speakers  should  not  be  required.  Several 
commenters  also  said  that  public 
address  systems  were  not  needed  on 
vehicles  used  in  demand  responsive 
service. 

With  respect  to  providing  information 
for  persons  with  hearing  loss,  several 
commenters  noted  that  magnetic 
induction  loops  served  few  people  and 
were  expensive.  Some  commenters  said 
that  a  visual  system  would  serve  more 
people. 

Response.  The  provision  of  an  internal 
public  address  system  was  supported  by 
most  comments  and  is  a  component  of 
the  White  Book.  The  provision  of  an 
external  speaker  was  opposed  by  many 
operators  on  the  grounds  that  it  might  be 
intrusive  in  residential  areas,  especially 
at  night,  and  would  not  be  needed 
where  a  bus  stop  was  used  by  only  one 
line.  Since  DOT  has  proposed  in  its 
regulations  to  require  operators  to  use 
public  address  systems  if  they  are 
provided,  external,  as  well  as  internal, 
systems  would  have  to  be  used.  DOT 
has  indicated  that  there  is  evidence  that 


an  external  speaker  in  some  noisy  areas 
might  not  be  the  best  means  of 
delivering  information  and  is  proposing 
to  conduct  a  study  on  the  effectiveness 
of  such  devices.  Accordingly,  the 
requirement  for  an  external  speaker  has 
been  deleted,  pending  the  DOT  study. 
The  Board  will  further  consider  this 
issue  when  it  revises  and  updates  the 
guidelines. 

The  requirement  for  an  internal  public 
address  system  has  been  applied  only  to 
vehicles  in  excess  of  22  feet  in  length 
that  are  used  in  fixed  route  service  with 
multiple  stops.  A  shuttle  vehicle  which 
only  connects  two  points,  or  a  vehicle 
used  in  demand  responsive  service 
which  transports  passengers  directly 
from  origin  to  destination,  does  not  need 
to  announce  stops.  The  requirement  has 
been  limited  to  large  vehicles  since  vans 
and  small  buses  have  seats  close  to  the 
driver  and  a  public  address  system 
would  be  superfluous. 

With  respect  to  the  provision 
providing  information  for  persons  with 
hearing  loss,  the  Board  did  not  intend  to 
imply  that  a  magnetic  induction  loop 
was  the  only  appropriate  technology,  or  ■ 
even  an  acceptable  one.  Other  types  of 
assistive  listening  devices  may  provide 
better  accommodation  to  a  broader 
range  of  people  but,  since  they  require 
the  use  of  a  specific  receiver,  the 
provision  of  such  systems  in  buses  or 
most  transportation  vehicles  is  not 
practical.  Also,  assistive  listening 
devices  would  not  help  individuals  who 
are  deaf.  The  provision  of  digital  read- 
out or  light  emitting  diode  (LED)  signs 
would  serve  more  people  but  requires 
keyboard  or  other  input  which  cannot  be 
accomplished  by  a  bus  driver. 
Automatic  systems  may  be  practical 
under  some  limited  circumstances  but 
buses  are  often  assigned  to  different 
routes  throughout  the  day  and  no 
information  was  provided  on  a  system 
which  would  meet  the  requirements. 
Indeed,  some  of  the  other  systems 
required,  such  as  the  "stop  request" 
discussed  below,  address  some  of  the 
needs.  Unfortunately,  the  absence  of  a 
clear  idea  of  an  appropriate  system 
would  place  transit  entities  in  the 
position  of  not  knowing  exactly  what  to 
specify  from  manufacturers  when 
purchasing  a  new  vehicle.  The  Board 
considers  the  provision  of  information  to 
persons  with  hearing  loss  to  be  an 
important  matter  but  lacks  the 
information  on  which  to  base  a 
requirement.  Therefore,  the  provision 
has  been  reserved  pending  further 
investigation.  In  the  meantime,  advisory 
material  has  been  placed  in  the 
appendix. 
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Section  1192.37    Stop  Request 

Comment.  Three  operators  and  two 
other  commenters  supported  the 
provision  regarding  stop  request 
controls.  A  bus  manufacturer  said  that  a 
"dual"  system  for  wheelchair  and 
mobility  aid  users  and  other  passengers 
was  currently  provided  on  its  buses. 

Response.  The  provision  does  not 
require  a  "dual"  system,  only  that  the 
system  alert  a  driver  that  a  wheelchair 
or  mobility  aid  user  needs  to  alight.  This 
may  not  be  a  problem  in  front 
securement  locations  but  may  be  for 
rear  locations,  especially  on  a  full  bus. 
The  general  support  for  the  provision 
convinces  the  Board  that  the  provision 
should  be  retained.  However,  the 
requirement  has  been  revised  to  apply 
to  large  buses  only. 

Section  1192.39    Destination  and  Route 
Signs 

Comment.  A  manufacturer  and 
another  commenter  supported  the 
provisions  regarding  destination  and 
route  signs.  Two  commenters  said  that 
the  letter  heights  were  too  small.  Two 
other  commenters  suggested  that  the 
route  numbers  should  have  6  inch  letters 
and  the  destination  information  should 
have  4  inch  letters.  A  government 
accessibility  agency  suggested  7  inches 
and  5  inches,  respectively.  Another 
commenter  said  that  front  letters  should 
be  3  inches  high  and  those  on  the  side  2 
inches  high.  One  commenter  said  that 
the  letters  should  be  the  maximum 
attainable.  Two  commenters  suggested  a 
detailed  set  of  specifications  and  noted 
that  the  proposed  provision  was 
contradictory  in  specifying  wide  spacing 
while  at  the  same  time  allowing  the 
space  to  be  Vi«  the  height  of  upper  case 
letters. 

Two  commenters  said  that  LED 
headsigns  should  be  banned.  An 
operator  said  that  LED  head  signs 
should  be  expressly  permitted.  Another 
operator  said  that  sign  "curtains" 
(translucent  signs  on  rollers)  should  be 
provided.  A  manufacturer  provided 
detailed  specifications  for  electronic 
signs.  Another  commenter  said  that  the 
guidelines  should  limit  the  length  of  the 
message  display. 

Response.  The  signage  provisions  are 
based  on  the  guidelines  for  buildings 
and  facilities  which  in  turn  are  based  on 
Board  sponsored  research.  It  should  be 
noted  that  the  description  of  "wide"  as 
Vis  the  height  of  upper  case  letters  is  the 
defmition  of  "wide"  as  used  in  the 
industry,  as  reported  by  the  research. 
This  spacing  and  proportion  was  tested 
with  blind  and  visually  impaired 
subjects  and  found  to  be  usable.  The 
comments  which  recommended  other 


standards  did  not  indicate  whether 
those  suggestions  were  based  on 
research  and  did  not  provide  any 
justification.  Accordingly,  the  provision 
has  not  been  changed  except  to  delete 
the  reference  to  the  contrast  formula  in 
§  1192.25(b)  which  was  deleted. 

Many  people,  not  only  those  with 
visual  impairments,  have  trouble  with 
LED  and  other  electronic  headsigns. 
However,  the  Board  lacks  specific 
information  to  address  this  issue.  It  was 
not  clear  whether  the  detailed 
specifications  suppUed  by  one 
manufacturer  were  based  on  research 
with  persons  with  low  vision  or  whether 
they  were  product-specific. 

Subpart  C— Rapid  Rail  Vehicles 

Section  1192.51    General 

Comment.  Several  commenters 
requested  that  the  guidelines  address 
the  one-car-per-train  rule.  One 
commenter  recommended  that 
previously  purchased  vehicles  meeting 
accessibility  standards  in  effect  at  the 
time  of  purchase  should  be  considered 
accessible  under  the  one-car-per-train 
rule.  Other  commenters  suggested  that 
exemptions  be  provided  from  some  of 
the  requirements  or  that  existing  cars  be 
required  to  be  accessible  "to  the 
maximum  extent  feasible." 

Response.  A  new  paragraph  has  been 
added  to  §  1192.51(c)  that  sets  out  the 
accessibility  requirements  for  vehicles 
that  are  retrofitted  to  meet  the  one-car- 
per-train  rule.  Such  vehicles  must  have 
at  least  one  door  that  provides  a  32-inch 
clear  width  as  required  by 
§  1192.53(a)(1);  is  designated  as 
accessible  as  required  by  §  1192.53(b); 
and  is  coordinated  with  the  boarding 
platform  at  new  and  key  stations  in 
accordance  with  §  1192.53(d).  Section 
1192.53(d)  has  been  revised  to  include 
several  exceptions  on  horizontal  gap 
and  vertical  displacement,  including 
specific  variances  for  retrofitted 
vehicles.  Further,  such  vehicles  must 
have  designated  priority  seating  and 
slip-resistant  floor  surfaces  as  required 
by  5§  1192.55  and  1192.59.  respectively. 
Handrails  and  stanchions  must  be 
placed  in  accordance  with  §  1192.57(b) 
to  allow  for  a  32-inch  route  leading  to  a 
clear  floor  area  48  inches  by  30  inches 
where  mobility  aid  users  can  position 
themselves.  Since  rapid  rail  vehicles 
typically  provide  room  for  standees,  this 
requirement  should  not  necessitate 
removal  of  any  seats,  and  the  provision 
makes  this  explicit.  These  requirements 
represent  what  the  Board  considers  to 
be  the  absolute  minimum  in  ensuring 
that  a  vehicle  can  be  entered  and  used 
by  persons  using  wheelchairs  or 
mobility  aids.  The  Board  anticipates  that 


the  cost  impact  will  be  minimized  by  the 
fact  that  since  1976  all  rapid  rail  cars 
purchased  with  federal  funds  have  been 
subject  to  the  requirements  under  49 
CFR  part  609  or  DOT  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973.  The  Board 
wishes  to  emphasize  that  retrofit  of 
existing  vehicles  is  not  required  by  the 
ADA  or  these  guidelines,  and  that  this 
provision  applies  only  when  transit 
operators  specifically  choose  to  retrofit 
vehicles  in  order  to  meet  the  one-car- 
per-train  rule. 

Section  1192.51(c)  also  allows  those 
vehicles  that  were  designed  or 
manufactured  according  to  earlier 
accessibility  standards  under  49  CFR 
part  609  or  DOT's  section  504 
regulations,  to  be  used  to  meet  the  one- 
car-per-train  rule. 

Section  1192.53    Doorways 

Comment.  Seven  comments,  most 
from  transit  operators,  opposed  the 
requirement  that  vehicle  end  doors  have 
a  clear  opening  of  30  inches.  This 
opposition  was  based  primarily  on  the 
argument  that  this  provision  will  not 
ensure  accessible  evacuation  since  an 
accessible  route  to  such  doors  is  often 
not  provided  and  is  not  required. 
Further,  evacuation  from  a  vehicle  may 
not  be  feasible  in  some  transit  systems, 
especially  those  operating  in  tunnels, 
because  of  narrow  walkways,  catwalks.' 
and  escape  ladders  that  are  part  of 
evacuation  routes.  Two  other  transit 
operators  recommended  that  this 
provision  apply  only  to  new  cars  since 
retrofitting  the  doors  of  existing  cars 
would  be  extremely  expensive  and 
possibly  require  the  relocation  of 
structural  members,  namely  collision 
posts.  Two  additional  commenters 
supported  this  requirement. 

Response.  The  Board  has  revised  the 
provision  proposed  in  the  NPRM  so  that 
the  final  rule  addresses  the  issues  raised 
by  commenters.  First,  the  Board  is 
aware  of  the  significant  cost  and 
complications  in  retrofitting  end  doors 
and  emphasizes  that  this  provision 
pertains  only  to  new  cars.  Second, 
existing  cars  or  cars  retrofitted  under 
the  one-car-per-train  rule  are  not  subject 
to  this  requirement.  Third,  the  Board  has 
revised  the  requirement  so  that  it 
applies  only  to  vehicles  that  are 
designed  with  a  route  at  least  30  inches 
wide  which  is  not  interrupted  by  stairs 
leading  to  the  end  doors  and  further,  the 
provision  does  not  contain  a 
requirement  that  such  a  route  be 
provided.  No  comments  were  received 
indicating  that  this  requirement  would 
not  be  feasible  or  have  a  significant 
impact  on  the  cost  or  design  of  new  cars. 
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accessible  vehicles.  Three  commenters 
supported  removal  of  the  symbols  and 
two  commenters  opposed  removal.  Two 
other  commenters  said  that  the  matter 
should  be  left  up  to  transit  operators. 

Response.  The  Board  has  decided  that 
the  removal  of  the  international  symbol 
of  accessibility  should  not  be  required 
since  it  would  involve  changes  to 
existing  cars,  which  are  not  generally 
covered  bv  these  guidelines.  Further,  a 
requirement  that  the  symbol  be  removed 
would  conflict  with  existing  regulations 
at  49  CFR  609.17  which  require  the 
symbol.  The  provision  has  been 
amended  so  that  it  applies  only  to  those 
systems  in  which  all  cars  are  accessible 
and  are  not  identified  by  the  access 
symbol.  Where  all  cars  are  marked, 
designation  of  new  cars  would  be 
allowed.  This  will  ensure  consistency 
within  a  fully  accessible  system  so  that 
all  cars  are  either  marked  or  unmarked. 
However,  the  Board  considers  the 
access  symbol  to  be  at  times  subject  to 
over-use  and  thus  recommends  that 
transit  operators  remove  symbols  when 
all  cars  are  accessible.  Since  cars  are 
usually  designated  by  decals.  which 
eventually  wear  and  must  be  replaced, 
operators  may  opt  to  simply  not  replace 
them. 

Comment.  Several  commenters 
supported  the  provision  of  auditory  and 
visual  signals  to  alert  passengers  of 
closing  doors.  Some  commenters  stated 
that  visual  signals  are  not  necessary 
since  hearing  impaired  persons  can  see 
that  the  doors  are  closing. 

Response.  Audible  signals  are 
required  by  existing  DOT  regulations  (49 
CFR  609.17}.  Audible  signals  usually 
activate  before  the  doors  begin  to  close, 
and  thus  provide  advance  warning. 
Without  visual  signals,  hearing  impaired 
persons  are  not  afforded  any  equivalent 
advance  warning  and  can  only  detect 
closings  as  the  doors  actually  begin  to 
close.  The  only  comments  received 
concerning  the  complications  or  costs 
involved  in  providing  such  signals 
concerned  the  retrofit  of  existing 
vehicles  which  is  not  required  by  these 
guidelines.  One  major  rail  manufacturer, 
in  addressing  this  issue  in  regard  to 
commuter  rail  cars,  stated  that  the 
addition  of  audible  and  visual  warning 
signals  for  automatically-operated  doors 
is  feasible  and  represents  only  a  modest 
cost  increase  for  a  buzzer  and  light  at 
each  doorway  and  associated  electrical 
controls.  In  the  absence  of  any  contrary 
information  on  cost  or  feasibility,  the 
requirement  for  visual  signals  has  been 
retained  as  a  means  of  providing  equal 
access  to  hearing  impaired  persons. 
Additionally,  since  the  Board  has 
removed  the  requirements  for  door 
closing  force  and  speed,  it  considers  the 


provision  of  signals  that  are  accessible 
to  both  hearing  and  visually  impaired 
persons  to  be  of  even  greater 
importance. 

Comment.  The  proposed  horizontal 
and  vertical  gap  requirements  were  of 
particular  concern  to  a  variety  of  transit 
operators  who  noted  that  a  3  inch 
horizontal  gap  would  be  difficult  to 
provide.  The  reasons  were  not  deafly 
explained  by  any  of  the  operators 
except  those  who  discussed  stations 
that  have  curved  platforms.  The  Bay 
Area  Rapid  Transit  (BART)  District 
recommended  a  nominal  horizontal  gap 
of  3%  inches  plus  or  minus  a  Vt  inch, 
which  it  currently  specifles.  The  Metro- 
Dade  Transit  Agency  (MDTA)  allows  a 
SVt  inch  horizontal  gap  and  noted  that 
no  incidents  or  accidents  pertaining  to 
this  gap  have  been  reported.  The 
Metropolitan  Atlanta  Rapid  Transit 
Authority  (MARTA)  recommended  a 
nominal  gap  of  3V4  inches  with  a  Vt  inch 
tolerance.  The  Massachusetts  Bay 
Transportation  Authority  (MBTA)  is 
required  to  maintain  a  maximum  4  inch 
gap  which  it  claims  is  easily  achieved. 
Two  other  transit  authorities 
recommended  that  a  performance 
standard  be  specified. 

With  respect  to  technologies  to  reduce 
horizontal  gaps,  one  transit  authority 
had  examined  mechanical  ramps  used 
by  some  European  systems  and  had 
found  that  their  installation  would 
require  extensive  redesign  of  both  cars 
and  stations.  The  Paralyzed  Veterans  of 
America  (PVA)  suggested  that  a  study 
be  conducted  on  how  gaps  can  be 
reduced. 

In  response  to  a  question  on  gap- 
related  accidents,  the  New  York 
Metropolitan  Transportation  Authority 
(MTAJ  said  that  29  accidents  related  to 
gaps  were  reported  in  1990.  none  of 
which  were  serious  or  involved  persons 
using  wheelchairs  or  mobility  aids.  PVA 
noted  that  4  accidents  occurred  within 
the  Washington  Metropolitan  Area 
Transit  Authority  (WMATA)  system  in 
which  persons  fell  from  their 
wheelchairs  when  casters  of  5  to  6 
inches  were  caught  in  gaps. 

Several  transit  authorities  considered 
the  %  inch  vertical  gap  requirement  as 
difficult  to  maintain  due  to  wheel  wear. 
The  Los  Angeles  County  Transportation 
Commission  (LACTC)  agreed  that  new 
cars  can  be  designed  to  maintain  a  Vt 
inch  vertical  gap  but  stated  that  a  % 
inch  tolerance  represents  an  "onerous 
maintenance  requirement."  According  to 
MTA.  maintaining  a  %  inch  tolerance 
will  require  continual  replacement  of 
worn  track  and  wheels,  increase  wheel 
maintenance  costs  an  estimated  $1 
million  each  year,  and  take  many  cars 
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temporarily  out  of  service.  MBTA  stated 
that  the  2  inch  vertical  requirement  it  is 
currently  subject  to  is  easily  met.  APTA 
supported  the  %  inch  requirement  in  its 
comments  on  transit  facilities.  DOT 
discussed  this  provision  with  its 
Advisory  Committee  and  the 
Committee,  including  representatives 
from  rapid  rail  operators,  agreed  that  the 
proposed  guidelines  were  reasonable  for 
new  vehicles  in  new  stations. 

No  further  information  was  received 
concerning  the  feasibility  and  costs  of  a 
%  inch  versus  a  1  inch  tolerance  for 
vertical  gaps. 

Response.  In  response  to  the  concerns 
raised  in  the  comments,  the  Board  has 
included  a  series  of  exceptions  in  the 
final  guidelines  which  address  the 
issues  raised.  First,  the  3-inch  horizontal 
and  plus-or-minus  Vs  inch  vertical 
requirements  apply  only  to  new  vehicles 
in  new  stations.  Second,  new  vehicles 
may  vary  as  much  as  plus-or-minus  1  Vt 
inch  from  the  platform  height  in  existing 
stations,  to  account  for  possible 
variance  in  platform  height.  Also,  the 
gap  requirements  only  apply  to  new 
stations  and  those  designated  as  key 
stations,  rather  than  all  stations.  Third, 
the  gap  requirements  for  key  stations 
apply  to  only  one  door  of  an  accessible 
vehicle,  since,  at  a  curved  platform,  all 
doors  are  not  equally  close.  Fourth, 
existing  vehicles  retrofitted  to  meet  the 
one-car-per-train  rule  are  allowed  to 
have  a  4-inch  horizontal  and  plus  or 
minus  2-inch  vertical  gap,  since  it  is 
neither  structurally  feasible  nor  cost 
effective  to  achieve  compliance  with  the 
new-vehicle  standards. 

The  Board  proposed  a  3  inch 
horizontal  gap  because,  in  new  systems, 
it  is  common  and,  as  confirmed  by 
members  of  DOT'S  Advisory  Committee, 
easily  achievable.  While  several  transit 
systems  have  recommended  wider  gaps, 
no  information  was  submitted  indicating 
that  the  3  inch  gap  is  difficult  to  provide 
for  new  vehicles  or  systems.  The  main 
problem  posed  by  gaps  is  that  the  front 
wheels  or  casters  of  wheelchairs  or 
mobility  aids  can  turn,  slip  down,  and 
get  caught  in  the  gap,  possibly  causing 
the  user  to  pitch  forward  out  of  the 
wheelchair  or  mobility  aid.  Since  front 
casters  range  in  diameter  from  2% 
inches  to  8  inches,  the  Board  feels  that  a 
maximum  3  inch  gap  will  prevent  most 
accidents  of  this  natiu-e.  PVA,  however, 
indicated  that  a  3  inch  gap  "would 
easily  permit"  casters  to  get  caught  and 
recommended  that  the  Board  study  how 
the  gap  can  be  reduced  to  the  width  of 
casters,  many  of  which  are  only  one 
inch.  Further,  the  width  of  the  horizontal 
gap  affects  the  caster's  approach  to  the 
vertical  tolerance.  The  wider  the 


horizontal  gap,  the  farther  the  caster  will 
dip  within  the  space,  which,  as  a 
practical  matter,  increases  the  vertical 
distance  over  which  the  caster  must  be 
pushed. 

Although  two  transit  operators 
thought  that  the  %  inch  vertical 
tolerance  would  be  difficult  to  maintain 
due  to  wheel  wear,  the  consensus 
among  members  of  DOT'S  Advisory 
Committee  was  that  this  tolerance  could 
be  maintained  without  significant 
maintenance  or  replacement  of  wheels 
or  track.  In  those  unique  instances 
_  where  a  new  rapid  rail  system  could  not 
meet  these  gap  requirements,  the 
operator  would  be  able  to  pursue 
alternative  means  of  reducing  gaps 
under  the  procedure  for  equivalent 
facilitation  contained  in  49  CFR  part  37. 
Further,  the  Board  has  included  a 
provision  for  dimensional  tolerances  in 
i  1192.4.  With  these  factors  in  mind,  the 
Board  has  retained  the  horizontal  and 
vertical  gap  specifications  for  new 
vehicles  that  will  operate  in  new 
stations  in  the  belief  that  adequate 
provision  has  been  made  where  these 
requirements  cannot  be  met. 

One  commenter  recommended  that 
the  exception  should  also  apply  to 
existing  vehicles  as  well  since  the 
problem  is  with  stations,  not  vehicles. 
Since  this  requirement  would  be 
triggered  by  the  construction  of  a  new 
station  and  not  the  acquisition  of 
vehicles,  the  exception  has  been 
provided  in  the  Board's  guidelines  for 
transportation  facilities  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Cars  that  are  retrofitted  to  meet  the 
one-car-per-train  rule  would  need  to 
have  one  door  that  meets  these  gap 
requirements.  While  the  Board  does  not 
consider  such  a  gap  to  be  desirable, 
such  vehicles  will  eventually  be  phased 
out  of  the  system.  In  view  of  the  cost 
and  difBculty  of  bringing  such  vehicles 
into  conformity  with  the  new  vehicle 
standards,  the  Board  has  provided  this 
exception  so  that  scarce  financial 
resources  can  be  used  for  other 
purposes,  such  as  key  station  access.  A 
system  could,  as  one  conunent 
suggested,  designate  one  location  where 
such  tolerances  are  achieved  along  a 
portion  of  a  curved  station  platform. 

Section  1192.55    Priority  Seating  Signs 

No  comments  were  received  on  this 
section.  As  discussed  under  S  1192.27(c) 
for  buses,  the  contrast  formula  has  been 
deleted. 

Section  1192.57    Interior  Circulation, 
Handrails,  and  Stanchions 

Comment.  A  transit  authority 
reconunended  that  the  wheelchair  or 


mobihty  aid  space  be  44  inches  by  30 
inches  instead  of  48  inches  by  30  inches. 
MTA  recommended  a  wider  diameter 
for  handrails  to  protect  against 
vandalism.  Another  commenter 
expressed  support  for  overhead 
handrails  running  the  full  length  of  the 
car  since  they  are  of  great  assistance  to 
visually  impaired  persons. 

Response.  As  discussed  under 
S  1192.23(b),  the  48  inch  by  30  inch  space 
allowance  is  required  by  accessibility 
standards  for  buildings  and  facilities.  It 
is  recognized  as  the  absolute  minimum 
amount  of  space  that  is  needed  to 
acconunodate  a  wheelchair  or  mobility 
aid  user.  A  length  of  44  inches  does  not 
take  into  account  the  space  that  is 
needed  for  toe  clearance.  In  response  to 
the  recommendation  for  wider 
handrails,  it  would  appear  that  the 
securement  of  a  handrail  and  the 
strength  of  the  material  are  more 
pertinent  than  the  diameter  in 
safeguarding  against  vandalism.  Also,  ' 
as  discussed  under  S  1192.29, 
conventional  handrail  specification 
practice  actually  results  in  an  outside 
diameter  of  1.6  to  1.8  inches.  Due  to  the 
variety  of  car  designs  and  layouts,  the 
Board  has  provided  a  requirement  for 
interior  circulation  that  is  performance- 
oriented  and  does  not  think  it  is 
practical  to  require  specific  elements 
such  as  overhead  handrails. 

Comment.  The  NPRM  asked  whether 
further  specification  was  needed  for 
maneuvering  space  and  the  placement 
of  handrails  and  stanchions.  Two  transit 
authorities  supported  the  proposed 
performance  requirement  and 
recommended  no  further  specifications. 
Four  commenters  favored  more 
specification,  including  provision  of  a  5 
foot  turning  circle;  location  of  the 
wheelchair  or  mobility  aid  space 
immediately  inside  the  doors;  a  36  inch 
route  to  the  accessible  space;  and 
placement  of  stanchions  1 V4  inches  from 
adjoining  surfaces. 

Response.  A  5  foot  turning  circle  may 
not  be  easily  provided  in  the  confined 
space  of  a  rail  vehicle.  Further,  such  an 
area,  which  could  not  be  kept  clear  of 
standees,  could  possibly  cause 
stanchions  to  be  located  farther  away 
from  the  doorway.  The  Board  did  not 
require  a  specific  location  for  the  48  inch 
by  30  inch  accessible  space,  such  as 
immediately  within  the  doorway, 
because  it  thinks  that  wheelchair  or 
mobility  aid  users  should  have  as  many 
options  as  possible  in  positioning 
themselves  in  the  car.  Depending  on 
how  crowded  a  car  is.  some  persons 
may  prefer  to  position  themselves  near 
the  doorway  while  others  might  be  more 
comfortable  further  inside  the  car.  Also, 
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not  needed  on  rail  systems.  See 
Elements  of  the  R&D  Plan  for  Improving 
Transit  Accessibility  for  the  Elderly  and 
Handicapped:  The  Need  for  Wheelchair 
Fastening  Equipment  in  Rapid  Rail 
Transit  Vehicles,  Alan  J.  Warshawer 
Associates  (1980).  The  guidelines  do  not 
require  securement  devices  for  rail 
vehicles. 

Comment.  The  NPRM  also  asked 
whether  a  handrail  or  stanchion  should 
be  required  immediately  adjacent  to  the 
wheelchair  or  mobihty  aid  space.  Four 
commenters  said  that  a  handrail  or 
stanchion  should  be  required  and  one 
said  that  it  should  only  be 
recommended.  There  were  no  comments 
against  such  a  requirement. 

Response.  Although  the  Board  is 
inclined  to  agree  that  a  handrail  or 
stanchion  should  be  available  beside  the 
wheelchair  or  mobility  aid  space,  the 
intent  has  been  to  provide  guidelines 
that  cannot  be  misinterpreted  as 
requiring  or  recommending  specifically 
designated  locations.  As  discussed 
above,  the  Board  considers  it  important 
that  wheelchair  and  mobility  aid  users 
have  as  many  options  as  possible  in 
positioning  themselves  in  view  of  the 
crowding  that  can  take  place  and  the 
limited  time  allowed  to  enter  or  exit  the 
vehicle.  The  installation  of  a  handrail  or 
stanchion  to  serve  accessible  spaces 
may  serve  as  a  designation  of  a  specific 
space  that  persons  with  disabilities  may 
feel  compelled  to  use  or  operators  may 
feel  compelled  to  designate  or  require 
persons  to  use.  In  addition,  unless 
carefully  designed  and  placed,  such 
handrails  or  stanchions  could  impede 
rather  than  facilitate  access. 
Consequently,  the  Board  has  only 
recommended  the  provision  of  such 
handrails  and  stanchions  in  the 
appendix  with,  an  explanation  that  they 
should  be  installed  in  the  vicinity  of 
accessible  areas  and  should  not  serve  to 
restrict  or  reduce  the  available  clear 
floor  area  where  mobility  aid  users  can 
choose  to  position  themselves. 

Section  1192.59    Floor  Surfaces 

As  discussed  under  §  1192.23(b](3], 
the  Board  has  not  specified  a  coefficient 
of  friction  for  slip  resistant  surfaces  and 
is  keeping  this  requirement  as  a  general 
performance  standard  similar  to  the 
provisions  in  the  ANSI  A117.1  Standard. 

Section  1192.61    Public  Information 
System 

As  discussed  under  §  1192.35,  the 
Board  proposed  a  performance 
requirement  in  the  NPRM  for  buses  to 
have  an  information  system  that  can 
provide  the  same  or  equivalent 
information  in  a  form  usable  by  persons 
with  hearing  impairments.  The  Board 


had  reserved  analogous  provisions  for 
other  modes  in  the  NPRM  until  pubhc 
comments  to  the  docket  on  this  issue 
could  be  reviewed.  Based  on  the 
information  received,  the  proposed 
performance  requirement  cannot  be 
easily  met.  Further,  the  Board  recognizes 
that  operational  and  procedural 
methods  may  be  effective  in  providing 
an  equivalent  level  of  communication 
accessibility.  DOT  has  indicated  that  it 
plans  to  study  the  availability  and 
feasibility  of  technological  solutions. 
Consequently,  the  Board  has  decided  to 
continue  to  reserve  this  provision  until 
further  study  is  completed. 

Comment.  The  NPRM  proposed  that  at 
least  one  vehicle  in  each  train  be 
equipped  with  an  external  public 
address  system.  Four  comments  from 
individuals  with  disabilities  or  their 
organizations  and  one  comment  from  a 
transit  authority  thought  that  the 
requirements  should  apply  to  more  than 
one  vehicle  (e.g.,  every  3  or  4  cars  or  all 
cars).  Most  said  that  an  external  system 
on  only  one  car  would  be  impractical 
since  only  those  persons  located  near 
that  car  would  be  able  to  hear  the 
announcements.  Typically,  waiting 
passengers  would  not  be  able  to 
determine  in  advance  which  car  was  so 
equipped.  Two  transit  authorities 
opposed  the  provision,  expressing 
concern  about  local  opposition  to 
external  armouncements  where  rail  lines 
operate  in  quiet  residential  areas. 
Another  transit  agency  suggested  that 
the  provision  not  apply  to  single  line 
trains  where  all  stops  are  made. 

Response.  The  Board  is  aware  of 
rapid  rail  systems  that  have  installed 
external  speakers  which  have  proven  to 
be  effective  and  has  retained  this 
requirement  for  rapid  rail  vehicles. 
Based  on  the  comments,  the  Board  had 
revised  §  1192.61(a)  to  require  each  new 
vehicle  operating  in  stations  having 
more  than  one  line  or  route  to  have  an 
external  public  address  system.  The 
concern  about  the  operation  of  external 
speakers  in  quiet  residential 
neighborhoods  is  well-taken.  In 
response,  the  Board  notes  that  transit 
operators  have  full  discretion  over  the 
volume  of  external  announcements  and 
that  a  minimum  decibel  level  is  not 
specified  by  this  provision. 

Comment.  Four  commenters  were 
opposed  to  providing  an  exception  for 
external  train  speakers  where  a  station- 
based  system  annoimces  arriving  trains. 
They  stated  that  station  announcements 
are  often  difficult  to  understand  due  to 
the  noisy  environment  or  the  quality  of 
the  address  system  and  that  an  external 
train  speaker  would  be  useful.  One 
commenter  thought  that  the  exception 
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should  apply  only  where  station 
announcements  are  made  in  both  an 
audible  and  visual  format.  One  transit 
authority  thought  that  it  should  apply  to 
stations  that  provide  either  audible  or 
visual  announcements.  Three  comments 
were  generally  supportive  of  the 
exception. 

Response.  Due  to  the  confusion  that 
may  be  caused  from  announcements 
made  from  two  different  sources  (e.g. 
stations  and  vehicles],  the  Board  has 
retained  this  exception.  The  poor  station 
acoustics  mentioned  in  some  comments 
will  also  affect  train-based 
announcements  in  those  stations.  The 
Board  anticipates  that  appropriate 
signage  on  the  trains  will  provide 
necessary  information  to  those  who 
cannot  hear  the  announcements. 

Section  1192.63    Between-Car  Barriers 

Comment.  A  majority  of  commenters. 
including  the  American  Foundation  for 
the  Blind  and  the  American  Council  of 
the  Blind,  supported  the  provision  of 
between-car  barriers.  MTA  noted  that 
its  cars  have  gates  or  have  been 
equipped  with  chains  in  response  to 
accidents  that  have  occurred  when 
passengers  mistakenly  stepped  between 
cars.  Another  transit  authority 
supported  this  provision  as  it  applies  to 
new  cars.  Only  one  transit  authority 
opposed  this  requirement.  This  authority 
argued  that  to  install  such  barriers 
would  require  substantial  redesign  of 
existing  and  future  cars.  Another  transit 
agency  stated  a  preference  for 
detectable  warnings  since  many 
between-car  barriers  function  only  as  a 
warning  instead  of  an  actual  barrier.  A 
transportation  engineering  Arm  noted 
that  since  doors  are  not  usually  located 
at  the  end  of  rapid  rail  cars,  barriers 
would  be  needed  on  the  platform  along 
the  space  in  front  of  and  behind  trains  to 
be  of  any  use  and  would  require  that  all 
trains  be  of  the  same  length. 

Response.  The  comment  arguing  that 
installing  between-car  barriers  will 
complicate  the  design  of  new  cars  did 
not  include  any  cost  estimates  or 
supporting  data.  The  provision  affords 
considerable  latitude  to  transit 
operators  in  providing  such  barriers.  No 
specific  solution  or  device  has  been 
required.  While  the  installation  of 
pantograph  gates  may  cause  redesign  of 
new  cars,  other  viable  options,  such  as 
chains,  are  allowed  which  easily  can  be 
added  to  new  cars.  These  guidelines  do 
not  require  existing  or  retrofitted  cars  to 
be  equipped  with  such  devices. 
Detectable  warnings,  as  reconunended 
by  one  commenter,  are  required  by  the 
Board's  guidelines  for  transportation 
facilities.  However,  detectable  warnings 
along  platform  edges  are  not  an 


effective  substitute  for  between-car 
barriers  since  many  accidents  involving 
visually-impaired  persons  result  not 
only  from  the  failure  to  detect  the  edge 
of  the  platform  but  in  mistaking  the 
space  between  cars  as  a  doorway.  In 
regard  to  the  comment  about  doors 
located  away  from  the  ends  of  cars,  the 
Board  does  not  believe  this  has  any 
bearing  in  preventing  visually-impaired 
persons  from  stepping  between  cars. 
Although  between-car  barriers  will  not 
prevent  someone  from  falling  off  the 
platform  in  front  of  or  behind  a  train,  the 
Board  does  not  see  this  as  part  of  a 
rationale  for  not  requiring  barriers 
between  cars  at  all. 

Comment.  The  NPRM  requested 
information  on  the  feasibility  and  costs 
of  chains,  pantograph  gates,  or  other 
devices  such  as  motion  detectors.  One 
transit  authority  thought  that 
pantograph  or  spring  gates  are  more 
effective  since  chains  would  need  to  be 
several  feet  long  to  accommodate  sharp 
turns  and  thus  might  be  at  too  low  of  a 
level  when  cars  were  stopped  at  a 
station  in  their  normal  position.  This 
could  be  addressed  by  mounting  chains 
at  a  higher  level  or,  as  one  transit 
provider  has  done,  by  attaching  a  spring 
or  coil  to  the  chain  that  will  allow  slack 
for  turns  but  will  otherwise  keep  the 
chain  taut.  Two  commenters 
recommended  specific  chain  mounting 
heights.  A  government  agency 
commented  that  chains  and  gates  are 
not  close  enough  to  the  edge  to  actually 
prevent  someone  from  falling  over  the 
edge.  One  transit  authority  and  the 
American  Council  of  the  Blind 
recommended  pantograph  gates. 
Another  transit  agency  disapproved  of 
specific  solutions,  such  as  spring  gates, 
requiring  manual  connection  and 
disconnection  as  a  hazard  to  employees. 
Another  commenter  recommended  that 
certain  design  solutions,  such  as 
chamfering  of  vehicle  comers,  be 
allowed.  No  cost  estimates  were 
received. 

Response.  There  was  no  clear 
consensus  among  the  comments 
favoring  any  of  the  possible  devices  that 
may  be  used,  as  a  between-car  barriers. 
As  for  recommendations  on  the 
mounting  height  of  devices  such  as 
chains,  the  Board  feels  that  it  does  not 
have  enough  information  on  which 
heights  would  be  most  effective  in 
preventing  accidents.  As  noted  by  some 
of  the  comments,  the  Board  does 
acknowledge  that  some  devices,  such  as 
motion  detectors,  will  only  warn  rather 
than  actually  prevent  a  person  from 
stepping  off  of  the  platform  and  has 
modified  this  provision  accordingly  so 
that  barriers  are  required  to  prevent  or 


"deter  or  warn"  persons  from  stepping 
between  cars. 

Although  the  Board  does  not  require 
or  recommend  one  device  or  solution 
over  another,  it  would  point  out,  as  did 
some  of  the  comments,  that  spring  or 
pantograph  gates  are  more  effective 
than  chains  or  motion  detectors  in 
stopping  a  person  from  stepping  over  the 
platform  edge.  Chains,  if  mounted  high 
enough,  may  do  the  same  too  but  if 
mounted  at  a  low  height  may  serve  only 
as  a  warning  to  visually-impaired 
persons  using  canes.  Motion  detectors 
are  strictly  a  warning  device  and  will 
not  physically  restrict  someone  from 
stepping  between  cars.  Operators 
concerned  about  the  manual  connection 
and  disconnection  of  spring  gates  could 
specify  pantograph  gates,  motion 
detectors,  or  other  devices. 

Subpart  D— Ught  Rail  Vehldas 

Section  1192.71    General 

Comment.  One  commenter  requested 
that  language  be  added  to  this  section 
noting  that  vehicles  purchased  after 
August  26, 1990.  and  before  the  effective 
date  of  these  guidelines  are  accessible 
under  the  interim  standards  in  effect 
during  this  period  even  though  such 
vehicles  may  not  meet  all  the 
requirements  of  the  subpart. 

Response.  The  effective  date  of  the 
accessibility  standards  based  on  these 
guidelines  will  be  addressed  by  the  DOT 
regulations. 

A  new  paragraph  has  been  added  for 
existing  vehicles  that  are  retrofitted  to 
meet  the  one-car-per-train  rule.  Such 
vehicles  must  have  at  least  one  door 
that  provides  a  32  inch  clear  width  in 
compliance  with  §  1192.73(a)(1);  be 
designated  as  accessible  as  in 
accordance  with  §  1192.73(b);  and  be 
coordinated  with  the  boarding  platform 
at  new  and  key  stations  in  accordance 
with  §  1192.73(d),  including  applicable 
exceptions.  An  accessible  means  of 
entering  the  vehicle  complying  with 
§  1192.83  must  be  provided,  as  well  as  a 
32  inch  route  leading  to  a  clear  floor 
area  as  required  by  §  1192.77(c).  Further, 
such  vehicles  must  have  designated 
priority  seating  and  a  general 
performance  requirement  for  slip- 
resistant  floor  surfaces  as  required  by 
§§  1192.75  and  1192.79(a).  respectively. 

Comment.  Two  commenters 
recommended  that  §  1192.71(b) 
reference  or  take  into  account  the 
development  of  low-floor  light  rail 
vehicles.  Another  commenter 
recommended  an  exception  for  low- 
level,  step-entry  vehicles  that  are  used 
system-wide. 
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provision  has  been  modified  so  that  it 
applies  only  to  those  doors  that  are 
connected  to  accessible  spaces  by  a 
route  at  least  30  inches  wide  which 
contains  no  steps.  Additionally,  this 
provision  does  not  require  that  end 
doors  be  provided  in  cars  that  are  not 
designed  with  such  doors. 

The  Board  did  not  receive  comments 
with  respect  to  light  rail  vehicles  on  the 
incremental  costs  associated  with  this 
provision. 

Comment.  One  transit  system  that 
provides  photo-electric  sensors 
considered  the  requirement  for  auditory 
and  visual  signals  to  alert  passengers  of 
closing  doors  as  unwarranted  and 
costly.  Actual  cost  estimates,  however, 
were  not  provided. 

Response.  Audible  signals  are 
required  for  light  rail  vehicles  by 
existing  DOT  regulations  at  49  CFR 
609.19.  As  discussed  under  §  1192.53,  the 
Board  considers  visual  signals  essential 
in  providing  equivalent  warning  to 
hearing  impaired  persons  that  the  doors 
are  about  to  close.  The  Board  did  not 
receive  any  information  that  visual 
signals  are  expensive  additions  to  the 
design  of  new  vehicles.  For  these 
reasons,  the  Board  has  retained  this 
requirement. 

Comment.  One  transit  provider  noted 
that  bridge  plates  would  be  required  to 
meet  the  3  inch  gap  specification  since 
swing-plug  or  outward-folding  doors, 
which  are  commonly  used,  require 
substantial  clearance.  Another  transit 
operator  stated  that  its  system  needs  a 
AVz  inch  gap  because  of  the  dynamic 
envelope  and  the  clearance  needed  for 
plug  type  doors  which  are  required  by 
the  constraints  of  the  vehicle.  This 
operator  also  noted  that  existing 
platforms  were  built  1  inch  below  the 
vehicle  floor  height  to  allow  for  wheel 
wear  and  that  retractable  bridge  plates 
would  be  "technically  impractical" 
because  of  the  high/low  step 
mechanism. 

Response.  The  Board  believes  the 
series  of  exceptions  to  the  general 
provision  for  platform  and  vehicle  floor 
coordination  adequately  addresses  the 
concerns  raised  by  comments.  The 
revised  final  guideline  recognizes  the 
need  for  flexibility  where  feasibility  and 
cost  significantly  affect  the  ability  to 
meet  the  standards  for  new  vehicles  and 
new  stations.  For  example,  the  Board 
recognizes  that  the  majority  of  light  rail 
systems  may  not  operate  on  dedicated 
rights-of-way,  or  may  operate  partly  on 
streets  or  pedestrian  malls,  and  will, 
therefore,  not  be  designed  for  level 
boarding.  The  exception  in 
§  1192.73(d)(4)  acknowledges  that  in 
many  systems,  high  platforms  are  not 
operationally  feasible.  Such  systems. 


therefore,  are  expected  to  provide 
access  from  low  platforms  with  car- 
borne,  platform-mounted,  or  portable 
lifts.  Others  may  bridge  the  gap  between 
the  car  floor  and  a  set-back  platform 
with  a  ramp  or  bridge  plate  and  still 
others  may  provide  mini-high  platforms. 
Nevertheless,  level  boarding  from  high 
platforms  provides  the  most 
accessibility  for  the  maximum  number 
of  people  and  is  operationally  superior 
to  deploying  lifts  or  bridge  plates  or 
aligning  doors  with  small  platforms. 
Therefore,  for  those  systems  or  stations 
which  can  achieve  such  coordination, 
§  1192.73(d)  defines  an  accessible 
interface  which  can  be  safely  negotiated 
by  wheelchair  or  mobility  aid  users. 
This  general  provision  applies  only  to 
new  vehicles  in  new  stations,  operating 
in  a  level-boarding  mode.  New  vehicles 
may  have  a  greater  vertical  variance, 
plus-or-minus  1  Vi  inches,  in  existing 
stations  because  of  possible  variance  in 
platform  height  in  existing  stations. 
Also,  the  gap  requirements  only  apply  to 
new  stations  and  those  designated  as 
key  stations,  not  to  all  existing  ones. 
Since  some  existing  key  stations  may 
have  curved  platforms  and  the 
horizontal  gap  will  not  be  the  same  at 
all  doors  simultaneously,  the  horizontal 
gap  requirements  only  apply  to  one  door 
of  accessible  vehicles.  Finally,  the  Board 
has  allowed  an  even  greater  variance 
for  existing  cars  retrofitted  to  meet  the 
one-car-per-train  rule,  since  it  is  neither 
feasible  nor  cost  effective  to  reduce  the 
horizontal  and  vertical  gaps  to  the  new- 
car  standard.  The  Board  does  not 
consider  the  four-inch  horizontal  and 
plus-or-minus  two-inch  vertical 
allowance  to  be  independently 
negotiable  by  many  wheelchair  and 
mobility  aid  users.  However,  as  older 
cars  are  phased  out  of  the  system  and 
replaced  with  new  cars,  the  gap  will 
decrease.  In  the  meantime,  reasonable 
accessibility  will  be  achieved. 

Section  1192.75    Priority  Seating  Signs 

No  comments  were  received  on  this 
section.  As  discussed  under  §  1192.25(b), 
the  contrast  formula  has  been  deleted. 

Section  1192.77    Interior  Circulation, 
Handrails,  Stanchions 

As  discussed  under  §  1192.29, 
dimensional  requirements  have  been 
added  for  handrails.  As  further 
discussed  under  §§  1192.23(a)  and 
1192.51(c),  space  must  be  provided  for  at 
least  two  wheelchairs  or  mobility  aids. 

Comment.  Commenters  generally 
agreed  with  the  Board's  position  that 
securement  devices  should  not  be 
required  on  light  rail  vehicles.  Tri-Met, 
which  provides  clamps  and  tiedown 
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systems  but  does  not  require  their  use, 
indicates  that  over  a  five-year  period 
there  has  not  been  any  incident  reported 
involving  unsecured  mobihty  aids.  The 
NPRM  asked  whether  the  Board  should 
require  a  handrail  or  stanchion  adjacent 
to  the  wheelchair  or  mobility  aid  space. 
Two  transit  agencies  argued  that  it 
would  be  obstructive  to  users  or  inhibit 
maneuverability,  especially  if  several 
spaces  were  provided  in  one  car.  One 
commenter  expressed  support  for  the 
provision  of  such  a  handrail  or 
stanchion. 

Response.  As  discussed  under 
§  1192.57,  the  Board  has  included 
advisory  information  in  the  appendix  on 
the  provision  of  an  adjacent  handrail  or 
stanchion. 

Comment.  The  NPRM  asked  whether 
further  speciflcation  was  needed  for 
maneuvering  space  and  the  placement 
of  handrails  and  stanchions.  One  transit 
agency  recommended  the  language 
concerning  the  location  of  spaces  in  an 
area  that  does  not  "prevent"  the 
movement  of  other  passengers  be 
changed  to  "unduly  restrict." 

Response.  The  Board  considers  the 
suggested  language  to  more  adequately 
reflect  its  intent  in  specifying  a  location 
that  need  not  be  entirely  out  of  the  path 
of  travel  so  long  as  passengers  could 
still  pass  and  embark  or  disembark.  In 
some  cases,  passengers  may  have  to 
negotiate  around  an  occupied  space  the 
same  way  in  which  they  often  must 
negotiate  around  standees.  The 
analogous  provision  in  S  1192.57(b]  has 
also  been  revised. 

Section  1192.79    Floors,  Steps  and 
Thresholds 

As  discussed  under  §  1192.23(b)(e], 
the  Board  has  not  speciHed  a  value  for 
slip  resistance  surfaces.  As  fiu'ther 
discussed  under  §  1192.25,  the  contrast 
formula  for  step  edges  has  been  deleted. 

Comment.  The  NPRM  asked  about  the 
feasibility  and  costs  of  requiring  first 
steps  to  have  a  14  or  16  inch  height; 
risers  to  have  a  7,  8,  or  9  inch  height;  and 
treads  to  have  a  10  or  11  inch  depth. 
Most  commenters  recommended  a  first 
step  height  of  14  inches,  risers  of  9  to 
10  V2  inches,  and  treads  of  10  inches. 
Some  commenters  pointed  out  that  these 
measurements  could  not  be  easily 
achieved  and  would  require  an 
additional  step  and  possibly  cause  the 
steps  to  encroach  into  the  aisle, 
restricting  maneuverability  for 
wheelchair  and  mobility  aid  users. 

Response.  It  is  clear  from  these 
comments  and  those  addressing  the 
same  question  in  regard  to  commuter 
and  intercity  rail  vehicles  that  step 
measurements  are  considerably 
restricted  by  space  limitations  and  basic 


vehicle  design.  Since  standees  are 
allowed  to  use  lifts,  the  Board  has 
chosen  not  to  specify  any  step 
dimensions  pending  further  study  of  the 
design  constraints  involved. 

Section  1192.81    Lighting 

Comment.  Two  transit  providers 
argued  that  requiring  outside  lights  to  be 
located  below  window  level  was  not 
necessary  since  vestibule  lights  or 
overhead  doorway  lights  could  meet  the 
requirements  for  1  foot-candle 
illumination  for  a  distance  of  3  feet 
beyond  step,  lift  platform,  ramp,  or 
bridge  plate  edges.  One  commenter 
recommended  that  the  3  foot  distance  be 
measured  perpendicular  to  the  step 
edge. 

Response.  The  specification  for  the 
location  of  lights  below  window  level  is 
currently  required  by  DOT  regulations 
at  49  CFR  609.19(f)(3).  SecUon  1192.81(c) 
has  been  revised  to  require  that  the  3 
foot  distance  of  illumination  is  to  be 
measured  perpendicular  to  the  bottom 
step  tread. 

Section  1192.83    Mobility  Aid 
Accessibility 

General 

Comment.^  The  ADA  applies  a  specific 
formula  to  intercity  trains  in  determining 
the  required  number  of  wheelchair  or 
mobility  aid  spaces  for  each  type  of 
accessible  car  since  not  all  cars  of  a 
train  may  be  accessible  to  wheelchair  or 
mobihty  aid  users.  The  NPRM  asked 
whether  a  similar  formula  should  be 
developed  for  light  rail  systems  with 
paired  vehicles  boarded  from  mini-high 
platforms  or  wayside  hfts.  Instead  of 
such  a  formula,  operators  could  provide 
a  second  mini-high  platform  or  wayside 
lift.  Another  possible  alternative, 
although  operational  in  nature,  would  be 
stopping  each  car  ("double-stopping")  at 
one  platform.  A  majority  of  commenters 
considered  the  provision  of  a  second 
mini-high  platform  or  wayside  lift  to  be 
impractical  and  very  expensive.  Two 
other  commenters  said  that  double- 
stopping  would  not  only  cause  delays 
but  would  not  be  feasible  at  certain 
urban  intersections  since,  during  the 
second  stop,  the  first  car  would  block 
cross-traffic.  Almost  all  commenters 
favored  a  formula  that  would  provide 
additional  seating  in  the  first  car  of  the 
train.  While  considering  this  the  most 
feasible  option,  one  commenter  felt  that 
the  effects  on  car  design  and  seating 
capacity  would  have  to  be  evaluated. 
One  transit  operator  recommended  2 
spaces  for  each  train  while  another 
recommended  2  for  each  car  so  that  a 
total  of  4  would  be  required  in  the  first 
car  of  a  two  car  train.  Another 


commenter  recommended  2  spaces  for 
each  car  but  did  not  specify  whether  an 
additional  2  would  be  required  as  part 
of  a  formula.  Another  commenter 
recommended  1  space  for  every  25  feet 
of  train  in  vehicle  length. 

Response.  In  recognition  of  the 
complications  that  may  arise  with 
paired  vehicles  boarded  from  mini-high 
platforms  or  wayside  lifts,  the  Board 
originally  considered  the  provision  of 
additional  spaces  in  one  vehicle  as  an 
adequate  and  practical  alternative. 
However,  since  all  new  vehicles  are 
required  to  be  accessible  by  the  ADA, 
the  provision  of  extra  spaces  in  one  car 
could  not  be  made  at  the  expense  of  the 
other,  which  would  still  be  fully  subject 
to  the  requirements.  Operators 
preferring  to  accommodate  wheelchair 
or  mobility  aid  users  in  one  car  would 
still  have  to  provide  the  minimum 
number  of  spaces  in  the  second  car, 
since  the  ADA  says  all  new  vehicles 
must  be  able  to  be  entered  and  used. 
Based  on  the  comments,  the  Board  has 
decided  to  require  that  each  car 
accommodate  at  least  two  wheelchair 
and  mobihty  aid  users.  The  Board  does 
not  have  the  authority  to  require  a 
higher  level  of  accessibility  for  vehicles 
based  on  a  situation  that  is  primarily 
operational  in  nature  and  thus  has  not 
proposed  any  formula.  As  long  as  all 
new  vehicles  are  accessible,  and  each  is 
compatible  with  the  wayside  Uft  or  mini- 
high  platforms,  they  would  meet  the 
requirements  of  the  guidelines.  If  all 
passengers  could  be  accommodated  on 
the  first  car,  the  train  would  not  need  to 
double-stop. 

Comment  One  commenter  noted  that 
the  exception  in  §  1192.83(a)(2)  for  car- 
borne  devices  should  only  apply  if  all 
stations  are  equipped  with  complying 
lifts,  ramps,  or  bridge  plates. 

Response.  Since  all  existing  stations 
are  not  required  to  be  accessible  under 
the  ADA,  the  Board  does  not  think  that 
it  would  be  practical  to  qualify  this 
exception  based  on  all  stations 
providing  an  accessible  means  of 
boarding.  Under  such  a  provision, 
incentive  may  be  given  to  operators  to 
provide  lifts  or  ramps  leading  to  vehicles 
even  though  the  station  or  platform  itself 
may  remain  inaccessible.  However,  the 
Board  agrees  that  this  provision  should 
apply  to  all  stations  that  are  required  to 
be  accessible  under  the  ADA  and  has 
added  a  reference  to  DOT's  regulations. 
This  exception  has  also  been  revised  to 
include  a  reference  to  mini-high 
platforms.  A  statement  has  also  been 
added  noting  that  new  vehicles  added  to 
trains  need  not  be  equipped  with 
boarding  devices  so  long  as  they  are 
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with  the  entrances.  One  transit 
organization  stated  that  the  installation 
of  barriers  would  be  difficult  to  engineer 
and  "may  create  vision  problems  for  the 
vehicle  operator  under  certain  vehicle 
configurations." 

Response.  As  proposed,  §  1192.85 
specifies  that  barriers  are  required  only 
for  vehicles  operating  "in  a  high-level 
platform,  level-boarding  mode."  No 
changes  have  been  made  to  the  section. 

The  Board  is  unaware  of  any 
circumstances  under  which  between-car 
barriers  can  impair  the  vehicle 
operator's  field  of  vision,  and  no 
comments  from  transit  operators  shared 
this  concern.  This  provision  does  not 
require  barriers  of  any  specific  type  and 
allows  solutions,  such  as  chains,  that 
are  widely  considered  feasible  and 
simple.  In  view  of  the  options  allowed  in 
meeting  this  requirement,  the  Board  is 
confident  that  this  provision  will  not 
cause  significant  engineering  or  design 
problems. 

Section  1192.87    Public  Information 
System 

Comment.  The  NPRM  asked  whether 
light  rail  vehicles  should  be  required  to 
meet  the  same  requirements  for  public 
information  systems  as  rapid  rail 
vehicles  under  §  1192.61.  Six 
commenters  favored  such  a  requirement 
and  two  did  not. 

Response.  The  Board  has  included  a 
requirement  for  light  rail  vehicles  to 
meet  the  same  requirements  for  public 
address  systems  as  rapid  rail  vehicles. 
However,  for  the  reasons  discussed 
under  §  1192.35.  an  external  speaker  is 
not  required  and,  pending  further  study, 
specific  provisions  have  not  been 
included  for  persons  with  hearing  loss. 
Since  the  useful  life  of  light  rail  vehicles 
is  relatively  long  and  very  few  new  ones 
are  purchased  each  year,  the  Board 
believes  that  there  is  time  to  study  this 
issue.  Any  potential  requirements 
arising  from  the  study  can  be 
incorporated  when  these  guidelines  are 
revised  and  updated.  The  Board  further 
believes  that  this  can  be  accomplished 
in  time  to  minimize  any  impact  on 
system  accessibility  which  might  result 
from  a  delay  in  requirements. 

Comment.  One  comment 
recommended  that  a  requirement  for 
signage  be  added  to  subpart  D  similar  to 
that  for  large  buses. 

Response.  The  Board  agrees  that 
accessible  signage  should  be  specified 
for  light  rail  vehicles.  However,  the 
Board  did  not  propose  such  a 
requirement  in  the  NPRM.  In  order  to 
ensure  sufficient  opportunity  for 
comment  on  this  provision,  the  Board 
has  decided  to  only  recommend  signage 
in  the  appendix  and  to  consider  a 


requirement  when  the  guidelines  are 
updated.  The  appendix  recommendation 
is  taken  directly  from  the  requirement 
for  buses  in  §  1192.39. 

Subpart  E— Commuter  Rail  Cars 

Section  1192.91    General 

Comment.  One  transit  authority  noted 
that  the  requirements  of  this  subpart 
should  be  more  performance-oriented 
and  that  certain  specifications  should  be 
stated  as  "goals"  instead  of  actual 
requirements.  The  commenter  further 
argued  that  the  requirements  should  be 
less  stringent  where  operator  assistance 
is  available  and  recommended  inclusion 
of  a  variance  provision  to  address 
situations  where  certain  requirements 
cannot  be  met. 

Response.  Under  the  ADA,  the  Board 
is  responsible  for  developing  minimum 
guidelines  for  accessible  vehicles.  The 
Board  has  sought  to  define  the  minimum 
criteria  to  ensure  that  vehicles  can  be 
entered  into  and  used  by  persons  with 
disabilities  as  required  by  the  statute 
itself.  Where  possible  and  practical,  the 
Board  has  based  requirements  on 
performance  standards,  such  as  those 
for  interior  circulation  and  between-car 
barriers,  to  afford  transit  operators  and 
car  designers  as  much  flexibility  and 
options  as  possible  in  providing  the 
required  level  of  accessibility.  However, 
use  of  performance-based  standards 
have  been  limited  to  only  a  few 
situafions.  Many  designers  and 
engineers  have  pointed  out  that  it  is 
critical  that  guidelines  and  standards 
clearly  spell  out  that  which  is  necessary 
for  providing  a  minimum  level  of 
accessibility.  Requirements  based  on 
performance  specifications  can  lead  to 
confusion  or  misinterpretation,  and 
compliance  is  difficult  to  ascertain. 
Further,  throughout  its  development  of 
these  guidelines,  the  Board  has  paid 
close  attention  to  the  feasibility  and  cost 
of  each  requirement.  As  discussed  under 
specific  sections,  certain  proposed 
specifications  that  have  been  shown  by 
comments  to  be  costly  or  infeasible 
have  been  modified  or  reserved. 

In  response  to  the  concern  for 
flexibility  in  cases  where  certain 
requirements  cannot  be  met,  a  provision 
for  equivalent  facilitation  has  been 
added  to  the  guidelines  at  §  1192.2.  This 
provision  gives  operators  more 
flexibility  and  options  by  allowing  them 
to  pursue  alternative  means  or  methods 
of  providing  the  level  of  accessibility 
required  by  these  guidelines. 

Comment.  One  transit  provider 
expressed  a  concern  about  possible 
conflicts  with  Federal  Railroad 
Administration  (FRA)  regulations. 
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Response.  The  requirements  of  the 
ADA,  as  specified  in  the  statute  itself 
and  made  clear  by  its  legislative  history, 
are  not  intended  to  supersede  or 
supplant  the  Federal  Railroad  Safety 
Act  of  1970  (45  U.S.C.  421  et  seq.)  The 
Board  has  modifled  those  provisions 
that  it  confirmed  did  conflict  with  FRA 
regulations,  such  as  the  requirements  for 
handrails  in  stepwells  [see  §  1192.97). 
Further,  the  guidelines  do  not  require  the 
relocation  of  structural  members  such  as 
collision  posts. 

Comment.  Several  commenters 
recommended  that  the  guidelines 
address  the  one-car-per-train  rule. 

Response.  As  in  the  case  of  rapid  and 
light  rail  vehicles,  a  paragraph  has  been 
added  at  §  1192.91(d]  for  existing 
vehicles  that  are  retrofitted  to  meet  the 
one-car-per-train  rule.  Such  cars,  if  not 
level-entry,  must  be  equipped  with  a 
boarding  device  complying  with 
§  1192.95;  be  designated  as  accessible  in 
accordance  with  §  1192.93(e]:  and  where 
provided,  have  restrooms  that  are 
accessible  in  accordance  with 
§  1192.107.  At  least  one  door  must  be 
coordinated  with  the  boarding  platform 
as  required  by  §  1192.93(d],  or  its 
applicable  exceptions.  The  Board 
understands  that  widening  doors  on 
existing  commuter  rail  cars  involves 
substantial  and  costly  modification  and 
the  relocation  of  structural  members. 
Further,  such  extensive  retrofit  may 
conflict  with  FRA  regulafions. 
Consequently,  the  Board  is  not  requiring 
a  32  inch  clear  width  for  the  doors  of 
retrofitted  cars.  Existing  cars  that  meet 
DOT  regulations  implementing  section 
504  of  the  Rehabilitation  Act  of  1973 
may  be  used  to  satisfy  the  one-car-per- 
train  rule. 

Comment.  Two  transit  agencies  noted 
that  mini-high  platforms  provide 
significant  advantages  not    * 
acknowledged  by  the  Board.  Two  other 
commenters  stated  that  level  boarding  is 
not  required  by  the  ADA  and  that  there 
is  no  statutory  basis  for  the  Board's 
preference  for  level  boarding. 

Response.  The  Board  believes  that 
level  boarding  is  the  best  means  of 
providing  accessibility  and  benefits  all 
passengers.  It  can  reduce  station  dwell 
times  for  passenger  boarding,  a  concern 
often  expressed  by  operators  throughout 
their  comments  to  these  guidelines. 
Mini-high  platforms  can  only 
accommodate  a  hmited  number  of 
passengers  and  can  restrict  normal 
passenger  flow.  Further,  with  mini-high 
platforms  vehicle  entrances  must  be 
aligned  with  a  smaller  boarding  area, 
and  in  some  cases,  double-stopping  of 
the  train  may  be  required.  Thus,  from 
both  an  accessibility  and  operational 
perspective,  the  Board  recommends 


level  boarding.  Nevertheless,  where 
level  boarding  cannot  be  achieved, 
alternative  methods  are  permitted, 
including  mini-high  platforms.  The 
advantages  of  mini-high  platforms  were 
pointed  out  by  comments  basically  in 
comparison  with  car-borne  lifts.  Mini- 
high  platforms  may  offer  certain 
advantages  over  car-borne  lifts  but  not 
level  boarding. 

Section  1192.93    Doorways 

Comment.  Two  commenters  stated 
that  the  32  inch  width  requirement 
should  not  apply  to  all  doors  opening 
onto  platforms  and  doorways  leading  to 
passenger  compartments  but  only  to 
those  leading  to  accessible  seating 
locations  because  it  is  an  unnecessary 
design  constraint  and  may  lead  to  the 
loss  of  seats. 

Response.  The  Board  proposed  to 
require  that  all  doors  have  a  32  inch 
clear  width  because  it  did  not  think  such 
a  requirement  would  have  a  severe 
impact  on  design  and  would  benefit 
semi-ambulatory  passengers.  However, 
the  Board  understands  that  some  cars 
are  designed  with  vestibules  at  each  end 
that  can  be  quite  narrow,  in  some  cases 
only  31  inches  wide.  Only  one  vestibule 
is  required  to  be  accessible  under  the 
provision  for  passageways  leading  to 
passenger  compartments.  Providing  32 
inch  doors  on  both  ends  of  cars  would 
require  that  both  vestibules  be  widened, 
which  may  result  in  a  loss  of  seats. 
Further  allowing  standees  to  use  lifts 
makes  accessibility  to  other  doors 
unnecessary.  Consequently,  §  1192.93(a] 
has  been  revised  to  require  that  only 
one  entrance  and  one  compartment 
doorway  have  doors  with  a  32  inch  clear 
width. 

Comment.  Three  transit  operators  and 
one  transit  organizafion  opposed  the  30 
inch  requirement  for  end  doors.  These 
comments  stated  that  this  requirement  is 
inconsistent  with  the  evacuation 
procedures  instituted  by  some  operators 
(e.g.,  some  use  evacuation  windows  or 
center  doors  in  lieu  of  end  doors).  One 
of  the  transit  operators  indicated  that 
widening  doors  on  existing  cars  would 
be  expensive  and  involve  the  relocation 
of  collision  posts.  These  comments  also 
stated  that  some  end  doors  may  not  be 
accessible  due  to  aisle  width  or  the 
presence  of  steps.  A  few  considered  this 
provision  to  be  inconsistent  with  the 
legislative  history  of  the  ADA  which 
indicates  that  passage  between  cars 
shall  not  be  required. 

Response.  The  Board  has  revised  the 
provision  proposed  in  the  NPRM  so  that 
the  final  rule  addresses  the  issues  raised 
by  conmienters.  First,  the  Board 
emphasizes  that  this  provision  pertains 


only  to  new  cars.  Existing  or  retrofitted 
cars  are  not  subject  to  this  requirement. 

Second,  the  Board  recognizes  that  not 
all  cars  have  routes  that  are  usable  by 
mobility  aid  users  leading  to  the  end 
doors  and  that  the  ADA's  legislative 
history  indicates  that  only  a  route  to 
accessible  seating  is  required. 
Consequently,  this  provision  has  been 
modified  so  that  it  applies  only  to  those 
cars  that  have  a  route  which  is  30  inches 
wide  and  not  interrupted  by  steps 
between  accessible  seating  locations  or 
spaces  and  end  doors.  However,  such  a 
route  is  not  itself  required.  For  example, 
if  the  accessible  entrance  is  in  the  center 
of  the  car  and  there  is  only  a  narrow 
aisle  between  passenger  seats,  the  end 
door  would  not  be  required  to  be  30 
inches  wide.  However,  if  a  car  is 
designed  with  an  aisle  at  least  30  inches 
wide  without  steps  leading  to  the  end 
door,  the  end  door  would  be  required  to 
be  30  inches. 

Third,  the  Board  points  out  that  this 
provision  should  not  interfere  with  a 
transit  operator's  evacuation 
procedures.  The  requirement  pertains 
only  to  the  width  of  doors  and  does  not 
require  operators  to  alter  their 
evacuation  procedures  or  to  allow 
passage  between  cars.  The  Board  has 
adopted  this  requirement  because  under 
certain  evacuation  procedures  or 
circumstances,  such  as  when  the  doors 
fail  to  close  in  one  car.  passage  from  one 
car  into  another  may  be  necessary. 

Comment.  Intercity  rail  cars,  which 
are  sometimes  used  for  commuter  rail 
service,  usually  have  a  vestibule  leading 
from  the  entrance  to  the  passenger 
compartment  doorway.  Since  this 
approach  involves  a  right-angle  turn,  the 
Board  proposed  a  42  inch  width  for 
vestibules,  which  is  the  dimension 
required  by  existing  accessibility 
standards  for  buildings  and  facilities. 
The  NPRM  asked  about  the  feasibility  of 
providing  new  cars  with  a  vestibule  of 
this  width  and  a  compartment  doorway 
32  inches  in  width.  Two  transit 
operators  stated  that  providing  a  42  inch 
wide  vesUbule  would  require  redesign  of 
the  end  of  the  car  and  possibly  involve 
the  loss  of  one  row  of  seats.  Another 
transit  agency  noted  that  widening 
vestibules  at  the  end  of  new  cars  would 
require  relocation  of  the  collision  posts 
and  that  widening  center  vestibules 
would  involve  the  loss  of  an  unspecified 
number  of  seats.  Bombardier,  a  major 
rail  car  manufacturer,  estimated  a  loss 
of  20  inches  from  the  passenger 
compartment  to  widen  the  vestibules  at 
both  ends  of  a  car.  One  transit  authority 
stated  widening  vestibules  on  existing 
cars  would  not  be  feasible  and  a 
government  agency  stated  that  a 
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indicated  that  it  was  difficult  or 
expensive  to  equip  new  or 
remanufactured  cars  with  signals. 
Consequently,  the  requirement  for 
audible  and  visual  signals  has  been 
retained. 

Comment.  The  15  Ibf  maximum  door 
closing  force  was  strongly  opposed  by 
some  transit  operators  who  argued  that 
it  was  too  low  under  various  exterior 
conditions,  such  as  ice  and  snow,  or  in 
discouraging  passengers  from 
preventing  door  closure.  Others  argued 
that  the  requirement  was  not  necessary 
where  crews  spot  check  doorways  or 
where  doors  are  equipped  with  sensitive 
edges.  There  were  no  comments  in 
support  of  the  requirement  as  it  applies 
to  commuter  rail  cars. 

Response.  As  discussed  under 
§  1192.53,  the  door  closing  force  and 
speed  requirements  have  been  deleted 
from  the  final  guidelines. 

Comment.  In  regard  to  the 
coordination  of  doorways  with  the 
boarding  platform,  two  transit  operators 
stated  that  the  3  inch  horizontal  gap 
could  not  be  achieved  where  commuter 
and  freight  lines  operate  on  the  same 
track.  One  stated  that  this  requirement 
conflicts  with  state  clearance 
requirements  while  another 
recommended  that  only  state  and  local 
clearances  should  be  required  to  be  met. 
Two  other  commenters  stated  that  the  3 
inch  gap  could  not  be  achieved  at 
stations  with  curved  platforms.  A 
transportation  engineering  firm 
recommended  a  4  inch  horizontal  gap 
for  commuter  and  intercity  rail.  It  was 
also  argued  that  the  Vs  inch  vertical 
tolerance  could  not  be  maintained  due 
to  wheel  wear.  One  commenter  stated 
that  factors  such  as  compressed 
suspension,  fully  loaded  conditions,  and 
wear  of  wheels  when  taken  together 
could  amount  to  a  4  inch  vertical 
difference.  Several  transit  operators 
pointed  out  that  the  exception  for 
platform  setbacks  does  not  fully  take 
into  account  the  clearances  required  for 
freight  operations.  Two  other  transit 
authorities  supported  the  use  of  bridge 
plates  but  conceded  that  flexibility  was 
still  necessary  where  freight  lines 
operate.  One  commenter  argued  that  the 
use  of  ramps  or  bridge  plates  would  be 
labor  intensive  and  increase  headway. 

Response.  The  Board  believes  the 
series  of  exceptions  to  the  general 
provision  for  platform  and  vehicle  floor 
coordination  has  adequately  addressed 
the  concerns  raised  by  comments.  The 
revised  final  guideline  recognizes  the 
need  for  flexibility  where  feasibility  and 
cost  significantly  effect  the  ability  to 
meet  the  standards  for  new  vehicles  and 
new  stations.  For  example,  the  Board 
recognizes  that  the  vast  majority  of 


commuter  rail  systems  will  be  unable  to 
meet  the  requirements  for  level 
boarding.  The  exception  in 
§  1192.93(d](3]  acknowledges  that  in 
many,  if  not  most  systems,  commuter 
rail  cars  share  track  with  freight  lines 
and  high  platforms  are  not  operationally 
feasible.  Therefore,  it  is  anticipated  that 
most  systems  will  provide  access  from 
low  platforms  with  car-borne,  platform- 
mounted,  or  portable  lifts.  Others  may 
bridge  the  gap  between  the  car  floor  and 
a  set-back  platform  with  a  ramp  or 
bridge  plate  and  still  others  may  provide 
mini-high  platforms. 

Nevertheless,  level  boarding  from  high 
platforms  provides  the  most 
accessibility  for  the  maximum  number 
of  people  and  is  operationally  superior 
to  deploying  lifts  or  bridge  plates  or 
aligning  doors  with  small  platforms. 
Therefore,  for  those  systems  or  stations 
which  can  achieve  such  coordination, 
§  1192.93(d)  defines  an  accessible 
interface  which  can  be  safely  negotiated 
by  wheelchair  or  mobility  aid  users. 
This  general  provision  applies  only  to 
new  vehicles,  in  new  stations,  operating 
in  a  level-boarding  mode.  New  vehicles 
may  have  a  greater  vertical  variance, 
plus-or-minu8  1  Vz  inches,  in  existing 
stations  because  of  possible  variance  in 
platform  height  in  existing  stations. 
Also,  the  gap  requirements  only  apply  to 
new  stations  and  those  designated  as 
key  stations,  not  to  all  existing  stations. 
Since  some  existing  key  stations  may 
have  curved  platforms  and  the 
horizontal  gap  will  not  be  the  same  at 
all  doors  simultaneously,  the  horizontal 
gap  requirements  only  apply  to  one  door 
of  accessible  vehicles.  Finally,  the  Board 
has  allowed  an  even  greater  variance 
for  existing  cars  retrofitted  to  meet  the 
one-car-per-train  rule,  since  it  is  neither 
feasible  nor  cost  effective  to  reduce  the 
horizontal  and  vertical  gaps  to  the  new- 
car  standard.  The  Board  does  not 
consider  the  four-inch  horizontal  and 
plus-or-minus  two-inch  vertical 
allowance  to  be  independently 
negotiable  by  many  wheelchair  and 
mobility  aid  users.  However,  such  cars 
will  eventually  be  phased  out  of  the 
system.  In  the  meantime,  reasonable 
accessibility  will  be  achieved. 

Comment.  One  commenter  supported 
the  signage  provision.  One  transit 
agency  opposed  the  removal  of  signage 
when  all  cars  are  accessible.  Another 
commenter  asked  whether  existing 
accessible  cars  that  do  not  meet  all  of 
the  requirements  could  remain 
designated  as  accessible.  Two 
commenters  requested  guidance  on  the 
type  of  signage  that  is  necessary  to 
indicate  that  accessible  restrooms  are 
available  on  a  car. 
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Response.  As  discussed  under 
i  lig2.53(b),  the  Board  has  decided  not 
to  require  the  removal  of  signage  when 
all  cars  are  accessible.  Since  existing 
accessible  cars  may  be  used  to  satisfy 
the  one-car-per-train  rule,  the  Board  is 
not  requiring  the  removal  of  signage 
from  existing  cars  that  do  not  fully 
comply  with  this  subpart.  Further, 
retrofitted  cars  are  required  to  be 
designated  as  accessible. 

Since  restrooms  are  not  required  or 
provided  on  all  cars,  the  guidelines 
require  that  signage  be  provided 
indicating  which  accessible  cars  contain 
restrooms.  Currently,  there  is  no  symbol 
or  standard  sign  indicating  the 
availability  of  accessible  restrooms. 
Transit  operators  may  provide  such 
information  with  written  signs  (i.e., 
"Accessible  Restroom  Available"]  and 
symbols  of  their  choice.  The  signage 
must  be  located  at  the  entrance 
passengers  should  use  to  reach  the 
accessible  restroom. 

Section  1192.95    Mobility  Aid 
Accessibility 

General 

Comment.  The  NPRM  asked  whether 
a  formula  should  be  provided  to 
determine  the  number  of  spaces  for 
wheelchair  and  other  mobility  aid  users 
on  commuter  rail  trains.  Two 
commenters  stated  that  the  number  of 
spaces  should  be  determined  by  local 
needs  instead  of  a  formula,  at  least 
where  more  than  two  spaces  are 
required.  Two  transit  operators 
preferred  providing  additional  spaces 
instead  of  a  second  mini-high  platform. 
The  Southern  California  Regional  Rail 
Authority,  which  operates  a  mini- 
platform  system,  noted  that  it  currently 
is  specifying  four  spaces  on  each  cab 
type  car  (two  with  securement  devices 
and  two  without)  and  two  wheelchair 
storage  spaces,  and  two  spaces  for 
trailer  type  cars. 

Response.  As  discussed  under 
§  lig2.83(a).  the  Board  originally 
considered  the  provision  of  additional 
spaces  in  one  vehicle  as  an  adequate 
and  practical  alternative  to  the 
construction  of  additional  mini-high 
platforms  or  the  double-stopping  of 
trains.  However,  the  ADA  requires  all 
new  commuter  rail  cars  to  be  accessible. 
The  minimum  number  of  spaces  must  be 
provided  in  each  as  subject  to  the 
guidelines  even  when  additional 
locations  are  provided  on  one  car.  A 
formula  has  not  been  specified  since  this 
would  require  a  higher  degree  of 
accessibility  for  certain  cars  based  on  a 
situation  that  is  primarily  operational  in 
nature.  Based  on  the  comments 
discussed  under  S  1192.23(a),  the  Board 


has  decided  to  require  each  car  to  have 
at  least  two  spaces  for  wheelchairs  and 
mobihty  aid  users. 

Comment  One  commenter  suggested 
that  the  exception  in  S  1192.95(a)(2) 
should  include  a  clarifying  statement 
that  cars  serving  both  high  and  low  level 
platforms  be  considered  as  level-entry 
so  that  it  is  clear  that  operators  do  not 
have  to  make  all  low  level  platforms 
accessible. 

Response.  The  question  of  which 
stops  or  stations  are  required  to  be 
accessible  will  be  addressed  by  DOT's 
regulations,  not  these  guidelines. 

Vehicle  Lifts 

The  requirement  for  lifts  on  commuter 
rail  vehicles  have  been  revised  to  be 
consistent  with  the  analogous, 
applicable  provisions  for  lifts  on  buses 
which  are  discussed  under  S  1192.23(b). 

Comment.  Recognizing  that  platform- 
mounted  or  portable  lifts  could  not  be 
interlocked  with  the  train  brake  or 
propulsion  systems,  the  NPRM  asked 
whether  there  were  any  systems  that 
would  prevent  a  train  from  moving 
while  the  lift  was  in  use.  One  transit 
system  noted  that  it  is  specifying 
interlocks  for  its  new  cars  but  that  it 
opposes  such  a  requirement  in  the 
guidelines  since  crew  members  confirm 
that  the  doorways  are  clear.  A 
manufacturer  indicated  that  it  would  be 
difficult  to  provide  power-interrupting 
devices  on  trains  with  a  push-pull 
trainline  capability  and  that  installing 
lifts  on  cars,  where  feasible,  will  have  a 
"major  impact"  on  car  design,  including 
the  possible  loss  of  6  to  8  seats.  Two 
commenters  noted  that  a  manual 
override  was  necessary  in  order  to 
respond  to  emergencies  or  malfunctions. 

Two  transit  agencies  noted  their 
intention  to  use  power  interlocks  to 
prevent  train  movement  while  the  doors 
are  open;  however,  this  system  is  to  be 
used  with  boarding  ramps  instead  of 
lifts.  Another  commenter  recommended 
that  an  advisory  panel  be  developed  to 
address  the  issue  of  interlocks  and  how 
they  can  be  provided.  One  commenter 
recommended  that  lifts  should  be 
allowed  on  platforms  only  where  they 
cannot  be  installed  on  cars, 

Response.  The  Board  recognizes  that 
some  transit  systems  have  well- 
established  procedures,  including 
inspection  by  train  crew,  to  ensure  that 
trains  do  not  move  before  boarding  is 
complete.  However,  operational 
methods  cannot  be  incorporated  into 
these  guidelines.  In  view  of  the 
complications  concerning  the 
installation  of  lifts  on  commuter  rail 
cars,  the  Board  considers  the  provision 
of  some  type  of  safety  mechanism  for 
portable  or  platform-mounted  lifts  to  be 


of  even  greater  importance.  The 
exception  for  platform-mounted  or 
portable  lifts  allows  use  of  a 
"mechanical,  electrical,  or  other  system" 
in  lieu  of  an  Interlock  system,  to  ensure 
that  the  train  does  not  move  while  the 
hft  is  in  "RP  Under  this  exception, 
devices  may  be  installed  that  do  not 
function  as  an  interlock  but,  at  a 
minimum,  as  a  warning  that  a  lift  is  in 
use  or  that  a  door  is  open.  The  Board 
considers  some  mechanical  or  electrical 
device  must  be  provided  in  addition  to 
any  existing  operational  methods,  such 
as  spot  inspection  by  crew  members,  to 
limit  the  possibility  of  human  error.  This 
provision  has  been  written  as  a 
performance  requirement  to  afford 
transit  operators  and  manufacturers  as 
much  flexibility  as  possible  in  providing 
such  a  system.  If  this  requirement  could 
not  be  met,  operators  could  develop  and 
propose  alternative  methods  to  meet  this 
requirement  under  the  procedures  for 
equivalent  facilitation. 

Regarding  manual  override  features, 
such  mechanisms  are  allowed  as  long  as 
they  comply  with  the  requirements  for 
emergency  operation. 

Comment.  The  NPRM  asked  whether 
lifts  with  larger  platforms  could  be 
provided  on  commuter  and  intercity  rail 
cars.  Due  to  design  constraints, 
Bombardier  stated  that  it  would  be 
difficult  to  provide  a  lift  with  a  platform 
lai^er  than  30  inches.  A  major  lift 
manufacturer  noted  that  it  can  provide 
lifts  for  vehicles  with  a  platform  length 
of  50  inches.  A  transit  organization 
stated  that  a  larger  platform  length 
should  not  be  specified  for  commuter 
rail  due  to  station  and  vehicle 
configurations. 

Response.  The  Board  raised  the 
question  of  requiring  a  larger  lift 
platform  for  commuter  and  intercity  rail 
since  the  ADA  does  not  require  the 
provision  of  supplementary  paratransit 
for  these  modes  of  transportation.  Based 
on  these  comments  and  those  received 
in  regard  to  buses,  the  Board  has 
decided  to  retain  the  proposed  48  inch 
by  30  inch  platform  size  for  all  vehicle 
types. 

Ramps  and  Bridge  Plates 

The  requirements  for  ramps  or  bridge 
plates  on  commuter  rail  cars  have  been 
revised  to  be  consistent  with  the 
analogous,  applicable  provisions  for 
ramps  on  buses  which  are  discussed 
under  §  lig2.23(c). 

Comment  One  commenter  stated  that 
platform-based  ramps  or  bridge  plates 
should  not  be  required  to  be  "firmly" 
attached  to  vehicles. 

Response.  This  provision  has  been 
modified  as  suggested  but  ramps  or 
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Section  1192.101    Lighting 

Comment.  Several  commenters 
opposed  the  requirement  that  outside 
lights  be  located  below  window  level. 

Response.  The  Board  agrees  that 
lights  do  not  have  to  be  located  below 
window  level  on  commuter  and  intercity 
cars  so  long  as  the  required  level  of 
illumination  is  provided.  This 
requirement  has  been  removed  from  the 
lighting  provisions  for  commuter  and 
intercity  cars  but  not  light  rail  vehicles, 
which  are  required  by  existing  DOT 
regulations  to  have  lights  mounted 
below  window  level.  Lights  are  only 
required  at  unlighted  stations  so  that 
most  systems  will  not  need  them. 

Section  1192.103    Public  Information 
Systems 

As  discussed  under  §  1192.35 
specified  provisions  have  not  been 
included  for  persons  with  hearing  loss, 
pending  further  study 

Comment.  Two  consumers 
recommended  that  commuter  rail  cars 
should  be  equipped  with  external 
address  systems. 

Response.  As  discussed  under 
§  1192.35  and  §  1192.87,  the  Board  has 
not  required  external  speakers  on 
vehicles  other  than  rapid  rail  cars 
pending  further  study. 

Section  1 192. 105    Priority  Seating  Signs 

Three  comments  were  received  on  this 
section  and  they  were  generally 
supportive.  As  discussed  under 
§  1192.25(b),  the  contrast  formula  has 
been  deleted. 

Section  1192.107    Restrooms 

Comment.  One  transit  agency  stated 
that  restrooms  accessible  under  earlier 
standards  should  be  considered 
accessible  for  purposes  of  the  one-car- 
per-train rule. 

Response.  As  discussed  under 
§  1192.91(d),  existing  vehicles  designed 
or  manufactured  according  to  earlier 
standards  that  are  retrofitted  to  meet  the 
one-car-per-train  rule  are  not  required  to 
have  accessible  restrooms. 

Comment.  One  commenter 
recommended  that  swing  or  power- 
activated  sliding  doors  should  be 
required  instead  of  sliding  doors,  which 
can  be  difficult  to  use.  Another 
commenter  stated  that  the  doors  should 
have  a  clear  opening  of  40  inches. 

Response.  Doors  that  swing  in  would 
restrict  maneuverability  within  the 
restroom,  and  those  that  swing  out  into 
the  aisle  pose  a  safety  hazard.  At  this 
time  the  Board  does  not  have  enough 
information  on  the  availability  of  power 
sliding  doors.  Likewise,  it  is  not  clear 
whether  a  40  inch  door  can  be  provided. 
The  Board  feels  that  further  study  and 


review  of  possible  design  options  in 
providing  wider  doors  or  power  doors, 
including  technical  feasibility  and  cost, 
is  necessary  before  adopting 
requirements  for  such  doors.    - 

Comment.  The  specifications  for 
maneuvering  space  and  door  width  are 
based  on  a  basic  Amtrak  design. 
Restrooms  of  this  type  are  usually 
located  at  the  ends  of  cars  with  a 
regular  restroom  across  from  it.  These 
requirements  provide  for  the  absolute 
minimum  in  maneuvering  space  and 
many  mobility  aid  users  will  not  be  able 
to  use  such  restrooms  very  easily.  The 
NPRM  asked  whether  other  restroom 
configurations  were  possible  that  would 
allow  more  maneuvering  space.  Several 
commenters  stated  that  the  end  of  a  car 
was  the  most  practical  and  feasible 
location.  Locating  restrooms  elsewhere, 
such  as  in  the  center  of  cars,  would 
interfere  with  the  aisle  or  require  it  to  be 
widened.  One  commenter  recommended 
that  the  restroom  be  located  across  from 
seats  instead  of  another  restroom  and 
be  on  a  36  inch  aisle.  However,  a  car 
manufacturer  noted  that  pairing 
restrooms  at  the  ends  of  cars  minimizes 
costs  and  optimizes  the  arrangement  of 
sewage  and  HVAC  equipment.  One 
transit  authority  noted  that  the  width  of 
restrooms  could  be  widened  to  37  inches 
but  that  the  60  inch  length  was  the  most 
that  could  be  provided  without  losing 
seats.  Another  commenter  stated  that 
the  specified  dimensions  were 
inadequate  for  power  wheelchair  users 
and  recommend  dimensions  of  58  inches 
by  60  inches. 

Response.  The  Board  has  decided  to 
retain  the  restroom  dimensions  in 
§  1192.107  which  have  been  in  existence 
since  1978.  The  Board  plans  to  further 
study  the  feasibility  and  costs  of 
providing  larger  restrooms. 

Section  1192.109    Between-Car  Barriers 

Since  some  commuter  rail  systems 
may  operate  in  a  manner  similar  to 
rapid  rail  systems,  the  Board  has 
decided  to  add  a  requirement  for 
between-car  barriers.  This  requirement 
applies  only  to  level-entry  commuter  rail 
vehicles  operated  at  high-level 
platforms,  which  are  not  very  common. 
Vehicles  that  have  bellows  between 
cars,  like  some  intercity  cars,  are  not 
subject  to  this  requirement. 

Subpart  F— Intercity  Rail 

Section  1192.111    General 

Comment.  Amtrak  recommended  that 
existing  accessible  cars  should  be 
specifically  exempted  from  the 
guidelines,  particularly  the  requirements 
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for  vestibules  and  doorways  leading  to 
passenger  compartments. 

Response.  A  paragraph  has  been 
added  to  §  1192.111(6]  that  outlines  the 
requirements  for  existing  cars  that  are 
retrofitted  to  meet  the  seating 
requirements  of  the  DOT  regulations. 
Such  cars  must  be  designated  as 
accessible  in  accordance  with 
{  1192.113(e);  have  accessible  restrooms, 
where  provided,  complying  with 
§  1192,123;  and,  if  not  a  level  entry  car, 
be  equipped  with  a  boarding  device  as 
required  by  §  1192.125(a].  Existing  cars 
designed  and  manufactured  to  be 
accessible  with  DOT  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  are  also 
required  to  comply  with  §  1192.125(a) 
but  are  not  subject  to  the  requirements 
for  vestibules  or  passenger  compartment 
doorways.  Also,  restrooms  designed  to 
be  accessible  in  accordance  with  DOT 
section  504  regulations  need  not  be 
modified. 

Comment.  One  commenter  stated  that 
the  requirement  for  accessible  restrooms 
in  food  service  cars  is  unreasonable 
since  these  cars  normally  are  not 
equipped  with  restrooms. 

Response.  Accessible  restrooms  are 
required  only  where  restrooms  are 
provided  for  the  general  public. 

Section  1192.113    Doorways 

The  exception  in  §  lig2.113(d)  for  the 
horizontal  and  vertical  gaps  has  been 
revised  to  be  consistent  with  the 
analogous  provisions  for  other  types  of 
rail  systems  as  discussed  under 
§  1192.23(c). 

Comment.  Amtrak  indicated  that  42 
inch  wide  vestibules  and  32  inch 
compartment  doors  have  been 
incorporated  into  its  specifications  for 
new  cars  and  that  the  incremental  cost 
increase  is  negligible.  However,  for 
existing  cars  these  requirements  would 
possibly  cause  the  loss  of  4  seats, 
require  relocation  of  restrooms  and 
vestibule  partitions,  and  replacement  of 
interior  door  panels  and  operating 
mechanisms.  A  manufacturer  stated  that 
these  requirements  could  force 
expensive  structural  changes  on  existing 
car  types,  increase  the  size  of  door 
pockets,  and  cause  the  loss  of  seats. 
Two  other  commenters  specifically 
estimated  a  loss  of  1  row  of  seats. 
-  Response.  In  view  of  the  concerns 
raised  about  the  costs  of  widening 
vestibules  on  existing  cars,  the  Board 
stresses  that  this  requirement  pertains 
only  to  new  cars.  Existing  cars, 
including  those  designated  as  accessible 
under  DOT  section  504  regulations,  do 
not  have  to  be  retrofitted  to  meet  this 
requirement.  Further,  this  requirement 
applies  only  to  those  types  of  intercity 


rail  cars  that  are  required  by  the  ADA  to 
be  accessible  to  wheelchair  and 
mobility  aid  users  from  the  platform. 
Information  from  Amtrak  indicates  that 
42  inch  vestibules  are  feasible  on  new 
cars  and  that  the  cost  is  negligible.  The 
Board  has  decided  to  retain  this 
provision  but  has  modified  it  so  that 
only  one  vestibule  may  be  required  to  be 
42  inches  wide.  Also,  because  the  ADA 
only  requires  a  number  of  seating 
locations  based  on  the  number  of  coach 
cars  per  train,  and  two  of  each  type  are 
permitted  on  a  car,  ultimately  about  50% 
of  all  new  cars  will  need  to  be 
accessible  to  wheelchair  and  mobility 
aid  users. 

The  Board  considers  the  42  inch  width 
to  be  the  absolute  minimum  width 
necessary  for  wheelchair  or  mobility  aid 
users  to  negotiate  right-angle  turns 
through  doorways.  This  maneuvering 
dimension  is  required  by  existing 
standards  for  buildings  and  facilities 
such  as  UPAS  and  ANSI  (1986).  A  width 
less  than  42  inches  will  not  ensure  that 
passenger  compartments  can  be  entered 
and  used  by  mobility  aid  users  as 
required  by  the  ADA. 

Comment.  The  NPRM  asked  whether 
end  doors  of  32  inches  could  be 
provided  on  new  cars  and,  if  so,  at  what 
additional  cost.  Amtrak  indicated  that 
the  30  inch  width  has  been  specified  for 
new  cars  and  that  the  feasibility  of  a  32 
inch  width  is  under  investigation.  To 
widen  the  end  doors  of  existing  cars  to 
32  inches  would,  according  to  Amtrak, 
require  relocation  of  collision  posts. 
Two  transit  operators  stated  that  a  32 
inch  passageway  is  achievable  but,  in 
regard  to  existing  cars,  cost-prohibitive. 
One  manufacturer  noted  that  Bi-level 
Superliner  cars  are  currently  provided 
with  doors  30Vii  inches  wide  and  that, 
since  access  to  the  upper  level  is 
impossible,  a  32  inch  door  width  should 
not  be  required. 

Response.  The  Board  proposed  a  32 
inch  width  for  end  doors  to  ensure 
access  between  single-level  coaches  and 
dining  cars  and  food  service  cars  not 
only  for  wheelchair  users  but  also  for 
semi-ambulatory  passengers.  This 
would  not  apply  to  existing  cars  but  to 
new  or  remanufactured  cars,  including 
bi-level  cars.  Although  the  ADA  does 
not  require  bi-level  cars  to  be  accessible 
to  wheelchair  users,  the  statute  does 
require  all  new  cars  to  be  accessible  to 
persons  with  disabilities,  other  than 
wheelchair  and  mobility  aid  users.  Since 
wider  end  doors  could  affect  the 
structural  integrity  of  new  cars  covered 
by  the  Federal  Railroad  Safety  Act  of 
1970,  the  Board  has  modified  this 
provision  so  that  a  32  inch  width  is 
required  "to  the  maximum  extent 
practicable"  under  that  Act. 


Comment.  Amtrak  agreed  with  a  1 
foot  per  second  door  closing  speed  but 
considered  a  maximum  force  of  15  Ibf 
insufficient  to  ensure  full  closure  of 
exterior  doors.  Although  a  maximum 
closing  speed  and  force  were  not 
proposed  for  interior  doors.  Amtrak 
recommended  a  1  foot  per  second  speed 
and  20  Ibf  force  for  such  doors  and 
noted  that  swing  doors  are  not 
addressed  by  the  guidelines. 

Response.  As  discussed  under 
S  1192.53,  the  Board  has  removed  the 
proposed  force  and  closing  speed  for 
exterior  door  closing  pending  further 
study.  The  Board  did  not  intend  to 
address,  and  thus  did  not  propose, 
requirements  for  interior  doors  and 
plans  to  await  the  results  of  future 
studies  before  doing  so.  The  Board  did 
not  propose  requirements  for  swing 
doors  because  while  they  are  provided 
on  some  cars,  they  are  typically  not 
placed  on  passenger  routes. 

Section  1192.115    Interior  Circulation, 
Handrails,  and  Stanchions 

Comment.  Amtrak  noted  that  the 
dimensional  requirements  for  handrails 
are  inconsistent  with  FRA  regulations 
for  handrails  at  entrances  and 
stairways.  Amtrak  also  indicated  that  it 
was  not  possible  to  provide  such 
handrails  without  restricting  the  32  inch 
clear  width  for  doors. 

Response.  To  be  consistent  with  FRA 
regulations,  this  section  has  been 
revised  so  that  the  dimensional 
requirements  apply  only  to  interior 
handrails  and  stanchions,  where 
provided.  Handrails  and  stanchions  at 
entrances  are  to  be  provided  as 
specified  only  to  the  extent  allowable 
under  FRA  regulations. 

Comment.  Amtrak  stated  that  the 
NPRM  requirements  for  interior 
circulation,  were  sufficient.  A  disability 
organization  recommended  a  36  inch 
route  and  moveable  arm  rests  for  seats. 

Response.  A  36  inch  route  cannot 
easily  be  provided  and  would  require  a 
reduction  in  the  width  of  restrooms. 
Further,  the  Board  does  not  have  any 
information  on  the  impact  on  costs  or 
seating  of  such  a  route  and  considers  the 
32  inch  width  to  be  a  sufficient  minimum 
,  width.  In  regard  to  moveable  armrests, 
the  Board  did  not  propose  any 
requirements  for  transfer  seats  and, 
therefore,  did  not  provide  an 
opportunity  for  the  public  to  comment 
on  the  cost  and  feasibility  of  movable 
armrests,  The  Board  will  consider  any 
additional  requirements  when  it  revises 
and  updates  the  guidelines. 
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Section  1192.117 
Thresholds 


Floors.  Steps,  and 


uide 


As  discussed 
the  Board  has  no 
of  friction  for  slip 
retained  the  gene  ra 
requirement.  As 
§  1192.25.  the  coiitrast 
edges  has  been  dpi 

Comment.  The 
feasibility  and  cc^ts 
step  on  intercity 
16  inch  height;  ri 
inch  height:  and 
11  inch  depth.  A 
transit  agencies 
9  inches  and  trea  j 
be  feasible  for  ne  w 
first  step,  accord  ng 
should  be  no  low  ;r 
Amtrak  recomm^ided 
of  19  inches  and 
dimensions  betwfeen 
advised  that  spini 
cars  should  be  e 
and  two  transit 
use  of  auxiliary 

Response.  Altha 
indicate  that  some 
measurements  ar  > 
has  decided  not  t } 
dimensions  at  thip 
vehicles. 


er  §  1192.23(b)(6). 
specified  a  coefficient 
resistance  but  has 

1  performance 
urther  discussed  under 
formula  for  step 
eted. 
"^PRM  asked  about  the 
of  requiring  the  first 
ail  cars  to  have  a  14  or 
£  ers  to  have  a  7.  8,  or  9 
t  reads  to  have  a  10  or 
1  nanofacturer  and  two 
s  uggested  that  risers  of 
s  of  10  inches  might 
cars,  but  that  the 
to  the  manufacturer, 
than  19  inches, 
a  first  step  height 
I  iniform  riser  and  tread 
8  to  10  inches  and 
1  stairs  on  existing 
jtempt.  Also.  Amtrak 
a  ;encies  supported  the 
sj^eps. 

ugh  the  comments 
of  the  suggested 
feasible,  the  Board 
specify  step 
time  for  any  type  of 


Section  1192.119 
Comment.  One 


Lighting 
manufacturer 


questioned  whetl  er  the  1  footcandle 
illumination  coul^  be  achieved  3  feet 
beyond  the  outer 
level  cars. 

Response.  The 
revised  so  that  thb  distance  is  measured 


edge  of  lifts  on  single- 
}rovision  has  been 


perpendicular  to 
tread  and  applies 


stations.  The  spe  lified  location  below 


window  level  ha; 


Section  1192.121 
Systems 


cars 


Comment.  The 
assistive  listenin; ; 
on  intercity  rail 
all  trains  are  equ 
address  systems 
to  provide  an  "in 
approach  using  ^idio 
technologies"  it  cum 
sufficient  information 
listening  devices 

Response.  The 
provisions  for  pefsons 
pending  further 


Section  1192.123 

Comment.  The 
feasibility  of  providing 
restrooms  with  1 
those  proposed, 
widening  the  acc^ssibl 


he  bottom  of  the  step 
only  at  unlighted 


also  been  deleted. 
Public  Information 


MPRM  asked  whether 
systems  were  feasible 
Amtrak  noted  that 
pped  with  public 
and  that  while  it  plans 
erdisciplinary 
-visual 
ently  does  not  have 
on  assistive 


Board  has  reserved 
with  hearing  loss 


s  !udy. 


Restrooms 

NPRM  asked  about  the 

accessible 
rger  dimensions  than 
i  Amtrak  indicated  that 
e  restroom  would 


require  relocation  of  the  adjacent 
restroom  at  a  loss  of  4  coach  seats  and 
the  addition  of  a  second  water  retention 
system.  A  new  design  configuration  is 
currently  being  developed  by  Amtrak 
which,  if  implemented,  may  involve  the 
loss  of  4  to  6  seats.  Amtrak 
recommended  a  performance-based 
standard  instead  of  specific  dimensions. 
Two  transit  agencies  noted  that  a 
location  other  than  the  one  adjacent  to 
entrances  was  not  feasible.  One 
commenter  noted  that  restrooms  should 
be  at  least  58  by  60  inches  so  that  power 
wheelchairs  could  be  accommodated. 
Another  noted  that  Fig.  4  may  give  the 
impression  that  two  restrooms  are 
required. 

Response.  The  requirements  for 
restrooms.  including  size  dimensions, 
are  the  same  as  those  that  have  been 
specified  by  Amtrak  since  1978.  The 
Board  has  decided  not  to  adopt  any 
additional  requirements  or  increase  ths 
specified  dimensions  until  further  study 
on  the  cost  and  feasibility  of  providing 
larger  accessible  restrooms  is 
completed. 

Comment.  One  commenter 
recommended  that  accessible  restroom 
doors  provide  at  least  40  inches  clear 
width.  Amtrak  pointed  out  that  currently 
accessible  restrooms  doors  are  37  inches 
wide,  not  39  inches  as  proposed  in  the 
NPRM.  Another  commenter  noted  that 
sliding  pocket  doors  may  be  difficult  to 
use  and  recommended  that  power- 
activated  sliding  doors  or  swing  doors 
be  specified. 

Response.  The  Board  has  decided  to 
retain  the  39  inch  width  for  doors  since 
it  applies  to  new.  not  existing  cars. 
Doors  that  swing  in  would  restrict 
maneuverability  within  the  restroom, 
and  those  that  swing  out  into  the  aisle 
pose  a  safety  hazard.  At  this  time,  the 
Board  does  not  have  enough  information 
on  the  availability  of  power  sliding 
doors.  Likewise,  it  is  not  clear  whether  a 
40  inch  door  can  be  provided. 


Section  1192.125 
Accessibility 

Lifts 


Mobility  Aid 


Comment.  Amtrak  generally 
supported  the  proposed  requirements  for 
car  lifts,  including  use  by  standees. 
Amtrak  recommended  that  a  platform 
rise  should  not  be  specified  since  it  is 
dependent  upon  the  thickness  of  the 
platform  and  that  a  contrast  band 
should  not  be  required  around  platforms 
since  assistance  is  provided. 

Response.  The  requirements  for  car 
lifts  on  intercity  rail  cars  have  been 
revised  to  be  consistent  with  the 
applicable  analogous  provisions  on 


buses  which  are  discussed  uhder 
§  1192.23(b). 

Comment.  The  NPRM  requested 
information  on  interlock  devices  for 
platform-mounted  or  portable  lifts  and 
whether  larger  lifts  could  be  provided  on 
intercity  cars.  Amtrak  noted  that  it  was 
still  investigating  the  issues  raised  by 
these  questions. 

Response.  With  respect  to  alternatives 
to  interlock  systems,  the  FRA  has 
indicated  to  the  Board  that  intercity  cars 
currently  do  not  have  the  wiring 
capability  necessary  for  a  mechanical  or 
electrical  system  that  could  indicate  to 
the  engineer  whether  a  car  door  was 
open.  However,  some  cars  are  equipped 
with  light  indicators  at  doors  which 
would  suffice  as  a  supplementary 
warning  device. 

Ramps  or  Bridge  Plates 

Comment.  Amtrak  recommended  that 
handrails  should  not  be  required  on 
ramps  under  78  inches  long  when  fully 
extended  or  on  bridge  plates  under  36 
inches  long.  Amtrak  also  indicated  that 
the  proposed  slopes  and  rises  will  make 
portable  ramps  too  heavy  and  bulky  and 
that  ramps  are  restricted  by  platform 
space.  Amtrak  also  noted  that  its 
Superliner  cars  currently  have  ramps 
that  are  6  feet  long  with  a  17  V4  inch  rise 
and  weigh  54  lbs. 

Response.  The  requirements  for  car 
ramps  or  bridge  plates  for  intercity  rail 
cars  have  been  revised  to  be  consistent 
with  the  applicable,  analogous 
provisions  for  ramps  on  buses  which  are 
discussed  under  §  1192.23(c).  In 
response  to  Amtrak's  specific  handrails 
are  not  required  on  ramps  or  bridge 
plates.  Varying  slope  requirements  are 
permitted  depending  upon  the  distance 
between  the  vehicle  floor  and  the 
station  platform. 

Securement  Devices 

Comment.  Amtrak  agreed  that 
securement  systems  should  not  be 
required. 

Response.  No  changes  were  made  to 
this  provision. 

Section  1192.127    Sleeping 
Compartments 

Comment.  The  NPRM  asked  whether 
additional  requirements  should  be 
specified  for  sleeping  compartments. 
One  commenter  stated  that  a  turn- 
around space  was  not  needed  in  the 
restroom  if  provided  in  the  sleeping 
area.  Another  suggested  that  the 
compartment  be  large  enough  to 
accommodate  a  hoyer  lift.  Two 
commenters  recommended  that  actual 
dimensions  be  specified,  and  one 
recommended  a  32  inch  by  48  inch  space 
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beside  the  bed;  a  30  inch  by  42  inch 
space  in  front  of  the  restroom;  and 
closets  complying  with  §  4.25  of  UPAS. 
Another  commenter  stated  that  the 
requirements  for  sleeping  compartments 
should  be  based  on  requirements  for 
transient  lodging  in  the  buildings  and 
facilities  guidelines. 

The  NPRM  also  requested  information 
on  accommodations  for  persons  with  a 
hearing  loss  and  whether  such  features 
should  be  incorporated  into  the 
accessible  compartment  or  into  another 
compartment.  Amtrak  stated  that  it 
lacks  sufficient  information  on  the 
necessary  technology  and  plans  to  study 
the  needs  of  passengers  with  hearing 
loss  in  fiscal  year  1992.  Four 
commenters  recommended  portable 
visual  alarms.  An  organization 
representing  persons  with  a  hearing  loss 
recommended  that  such  devices  be 
provided  in  a  separate  compartment.  A 
manufactiu'er  stated  that 
acconunodations  for  persons  with  a 
hearing  loss  should  hi  incorporated  into 
the  accessible  compartment. 

Response.  The  Bourd  has  clarified  this 
section  to  ensure  that  wheelchair  and 
other  mobility  aid  users  can  maneuver 
within  the  compartment  and  use  all 
available  amenities.  A  turning  circle  is 
not  required  in  the  restroom.  Since  these 
guidelines  do  not  address  portable 
equipment  or  devices,  the  provision  of 
portable  visual  alarms  has  not  been 
required.  Devices  and  accommodations 
of  this  nature  are  "auxiliary  aids" 
covered  by  the  DOT  regulations. 

Comment.  Amtrak  requested  that  its 
enclosed  phone  booths  be  exempt  from 
the  requirements  since  making  them 
accessible  would  involve  the  loss  of  6 
seats. 

Response.  Phone  booths  are  not 
addressed  by  these  guidelines. 

Comment.  One  commenter 
recommended  that  signage  requirements 
for  buses  should  also  apply  to  intercity 
rail  cars  and  that  restrooms  and 
sleeping  and  dining  rooms  should 
provide  signage  complying  with  the 
building  and  facilities  guidelines. 

Response.  The  signage  requirements 
for  buses  pertain  to  priority  seating 
signs  and  destination  and  route  signs. 
Priority  seating  signs  have  been  required 
only  on  those  types  of  vehicles  where 
passengers  may  be  required  to  stand 
when  all  seats  are  full  which  is 
generally  not  the  case  with  intercity  rail. 
Also,  destination  and  route  signs  are 
usually  not  provided  on  intercity  cars. 
Signage  for  restrooms  and  sleeping  and 
dining  rooms  will  be  considered  when 
the  Board  revises  and  updates  the 
guidelines. 


Subpart  Q— Ov«r-th«-Road  Busm  and 
Syatams 

Section  1192.151    General 

The  final  DOT  regulations  require  that 
over-the-road  bunes  acquired  by  public 
entities  (or  a  contractor  to  a  public 
entity  under  certain  circumstances)  must 
also  provide  a  level  change  mechanism 
or  boarding  device  for  wheelchair  and 
other  mobility  aid  users.  See  49  CFR 
37.7(c).  This  requirement  has  been 
referenced  in  §  1192.151(b). 

Section  1192.153    Doors,  Steps  and 
Thresholds 

As  discussed  under  S  1192.23(b),  the 
Board  has  not  specified  a  value  for  slip 
resistance.  As  further  discussed  under 
§  1192.25,  the  contrast  formula  for  step 
edges  has  been  deleted  from  the 
guidelines  and  added  to  the  appendix  as 
advisory  material,  and  the  door  closing 
force  has  also  been  deleted. 

Comment.  The  NPRM  asked  about  the 
feasibility  of  requiring  the  first  step  on 
over-the-road  buses  to  have  a  14  inch 
height;  risers  to  have  a  7, 8,  or  9  inch 
height;  and  treads  to  have  a  10  or  11 
inch  depth.  Two  commenters  stated  that 
the  suggested  requirements  cannot  be 
met  without  major  structural  changes 
because  the  driver's  floor  is  elevated  to 
a  greater  height  due  to  baggage 
compartment  requirements  and  spare 
tire  storage  directly  below  the  driver's 
position.  If  the  driver's  floor  were 
lowered,  it  would  also  require  providing 
an  extra  step  for  passengers.  Two  other 
commenters  noted  that  a  retractable 
step  is  available  for  over-the-road  buses 
which  decreases  the  height  of  the  first 
step  to  8  inches. 

Response.  The  Board  has  decided  to 
await  the  results  of  the  Office  of 
Technology  Assessment  study  on  over- 
the-road  buses  before  further 
considering  any  requirements  regarding 
steps. 

Comment.  The  ABA  stated  diat  the  32 
inch  clear  width  requirement  for  doors 
could  not  be  met  without  major 
structural  changes  to  the  vehicle 
forward  section,  suspension,  and 
running  gear  components,  and 
recommended  a  minimum  clear  width  of 
30  inches  if  a  width  of  27  inches  is 
allowed  when  structural  members 
preclude  the  wider  door. 

Response.  The  Board  agrees  with 
ABA's  recommendation  and  has  revised 
§  1192.153(c)  accordingly. 

Section  1192.155    Interior  Circulation, 
Handrails  and  Stanchions 

Since  over-the-road  buses  are 
sometimes  used  by  public  entities  for 
fixed  route  service,  an  additional 
requirement  has  been  added  to  this 


section  for  handrails  where  onboard 
fare  collection  systems  are  used. 

Section  1192.157    Lighting 

Comment.  The  ABA  stated  that  the 
lighting  requirements  are  already  met  on 
over-the-road  buses  and  recommended 
that  the  section  be  revised  to  require 
outside  lights  only  when  the  door  is 
open. 

Response.  The  section  has  been 
revised  as  recommended. 

Subpart  H— Othar  Vahictaa  and 
Syatama 

Section  1192.171    General 

Comment.  The  NPRM  asked  whether 
other  types  of  vehicles  or  conveyances 
should  be  included  under  this  subpart. 
Several  commenters  recommended 
trams  and  one  commenter  recommended 
hydroplane  and  hydrofoil  crafts. 

Response.  A  new  section  1192.179  has 
been  added  for  trams  which  requires 
those  vehicles  to  meet  the  same 
requirements  as  buses  and  vans  with 
respect  to  mobility  aid  accessibility; 
doors,  steps  and  thresholds;  and  interior 
circulation,  handrails  and  stanchions. 
Hydroplanes  and  hydrofoils  are 
generally  used  as  ferries  which  are 
covered  by  §  1192.177  which  is  reserved. 
A  requirement  has  been  added  to 
§  1192.171  which  states  that  the 
provisions  for  vehicles  or  systems  not 
addressed  by  the  guidelines  will  be 
determined  by  DOT  in  consultation  with 
the  Board  on  a  case-by-case  basis.  Such 
systems  might  include  the  Johnstown  or 
Mongahela  inclines,  skyways  and  cable 
drive  aerial  tramways. 

Section  1192.173    Automated  Guideway 
Transit  Vehicles  and  Systems 

Comment.  Three  commenters 
indicated  that  some  types  of  automated 
guideway  transit  (ACT)  vehicles  should 
be  considered  as  light  or  rapid  rail 
vehicles.  One  of  these  commenters 
noted  'that  the  term  "automated 
guideway  transit"  pertains  to  the 
method  of  train  control  and  thus  could 
apply  to  certain  rapid  and  light  rail 
vehicles  which  should  not  be  subject  to 
the  clearance  requirements  for.  ACT 
systems. 

Response.  The  Board  recognizes  that 
some  rapid  and  light  rail  systems  can  be 
regarded  as  ACT  systems.  Section 
1192.173(a)  is  intended  to  address 
"people  mover"  or  similar  systems  that 
are  characterized  by  small,  lightweight 
vehicles  that  move  at  relatively  slow 
speeds  and  provide  level  boarding.  The 
Board  has  clarified  the  definition  so  that 
paragraph  (a)  applies  to  slow-moving 
systems.  An  additional  provision. 
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§  1192.173(d)  has  teen  added  which 
states  that  rapid  a  id  light  rail  AGT 
vehicles  are  subje  :t  to  subparts  C  and 
D,  respectively. 

Comment.  One  I  ransportation 
engineering  firm  c  )nsidered  it 
unreasonable  to  a  )ply  reduced 
horizontal  and  veitical  tolerances  for 
AGT  systems  sine ;  some  vehicles  have 
steel  wheels  and  (  perate  on  steel  rails. 
The  firm  indicatec  that  it  specifies  a  2 
inch  horizontal  ga  )  and  a  Vs  inch 
vertical  tolerance,  which  rubber-tired 
vehicles  can  meet  but  steel-wheeled 
vehicles  cannot.  T  le  firm  also  stated 
that  small  AGT  sy  items  are  not 
generally  equippe(   with  automatic 
leveling  devices,  v  hich  are  necessary  to 
provide  a  'A  inch  '  ertical  tolerance.  One 
transit  operator  fe  t  that  the  gap 
tolerances  should  le  the  same  as  those 
specified  for  rapid  rail. 

Response.  Thosi ;  AGT  vehicles  that 
operate  like  rapid  -ail  are  subject  to  the 
greater  tolerances  specified  for  rapid 
rail,  not  those  spe(  ified  for  the  people- 
mover  AGT  systei  is.  The  Board 
proposed  the  1  inc  i  horizontal  and  Vi 
inch  vertical  toler<  nces  based  on  an 
UMTA-sponsored  survey  of  people- 
mover  systems.  See  "Los  Angeles 
Downtown  People  Mover:  Handbook  on 
Accessibility  for  t  le  Elderly  and 
Handicapped."  UI ITA,  1980.  According 
to  this  survey,  wh  ch  included  vehicles 
with  rubber  tires  £  nd  those  with  steel 
wheels,  these  tole  ances  were  found  to 
be  feasible.  Also,  he  new  provision  on 
dimensional  toler.  nces  should 
adequately  addre;  s  the  issues.  As  noted 
above,  the  Board  !  las  made  clear  that 
these  requirement  i  pertain  to  slow 
moving  systems,  vrhich  do  not  require  as 
much  clearance  as  do  rapid  rail  type 
vehicles.  Operatois  of  systems  that 
could  not  meet  the  se  speciHcations 
could  pursue  other  alternatives  under 
the  provision  for  e  quivalent  facilitation. 

Comment.  One  i  lommenter  asked 
whether  priority  s  ;ating  was  required  on 
AGT  vehicles  thai  do  not  provide  any 
seating  at  all. 

Response.  The  i  riority  seating 
requirement  for  ra  pid  rail  vehicles, 
which  this  section  references,  does  not 
require  the  provis  on  of  seats,  but  only 
signage  to  designs  te  seats  as  priority 
seating.  Conseque  ntly,  such  signage  is 
not  required  wher ;  no  seating  is 
provided. 

High-Speed  Rail  Cars, 
SyJBtems 


Section  1192.175 
Monorails  and 


No  comments  oh 
received  and  it  has 


this  section  were 
not  been  changed. 


Section  1192.177    Ferries.  Excursion 
Boats  and  Other  Vessels 

DOT  has  reserved  the  section  in  its 
final  regulations  concerning  ferries  and 
other  vessels  pending  further  study  and 
consultation  with  the  U.S.  Coast  Guard. 
The  Board  has  also  decided  to  reserve 
§  1192.177  and  plans  to  coordinate  the 
development  of  guidelines  for  ferries, 
excursion  boats  and  other  vessels  with 
DOT  and  the  U.S.  Coast  Guard. 

Regulatory  Process  Matters 

These  guidelines  are  issued  to  assist 
DOT  to  estabhsh  accessibility  standards 
for  transportation  vehicles  required  to 
be  accessible  by  the  ADA.  DOT  has 
incorporated  these  guidelines  in  its  final 
regulation  as  the  standards  for 
accessible  vehicles  which  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  guidelines,  when 
considered  together  with  the  DOT 
regulations,  meet  the  criteria  for  a  major 
rule  under  Executive  Order  12291  and 
have  been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Board  has  prepared  a  Regulatory 
Impact  Analysis  (RIA)  which  is 
available  for  public  inspection  at  the 
Board's  office.  The  RIA  includes  a 
comparison  of  the  Board's  guidelines 
with  existing  voluntary  guidelines  and 
industry  practice;  a  qualitative  and 
quantitative  discussion  of  the  benefits  of 
accessibility;  a  cost  impact  analysis  for 
certain  accessibility  elements;  and  a 
discussion  of  the  regulatory  alternatives 
considered.  DOT  has  also  prepared  a 
final  RIA  of  its  regulations  which 
incorporates  data  from  the  Board's  RIA. 

The  Board's  RIA  also  contains 
information  that  would  be  included  in  a 
final  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

DOT  has  included  a  discussion  of  the 
Federalism  impacts  of  the  transportation 
accessibility  requirements  of  the  ADA  in 
its  RIA. 

The  guidelines  are  effective  on 
publication  in  the  Federal  Register  so 
that  they  can  be  incorporated  in  DOT's 
final  regulations.  DOT's  final  regulations 
will  establish  the  effective  date  for  the 
accessibility  standards. 

List  of  Subjects  in  36  CFR  Part  1192 

Buses.  Civil  rights,  Handicapped, 
Individuals  with  disabilities.  Mass 
transportation.  Railroads. 
Transportation. 

Authorized  by  vote  of  the  Board  on 
July  3. 1991.  and  August  26, 1991. 
William  H.  McCabe, 

Chairman,  Architectural  and  Transportation 
Barriers  Compliance  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  adds  part  1192  to 


title  36  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1192— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
TRANSPORTATION  VEHICLES 

Subpart  A— General 


Sec. 

1192.1 

1192.2 

1192.3 

1192.4 


Purpose. 

Equivalent  facilitation. 

Deflnitions. 

Miscellaneous  instructions. 


Subpart  B — Buses,  Vans  and  Systems 

1192.21  General. 

1192.23  Mobility  aid  accessibility. 

1192.25  Doors,  steps  and  thresholds. 

1192.27  Priority  seating  signs. 

1192.29  Interior  circulation,  handrails  and 

stanchions. 

1192.31  Lighting. 

1192.33  Fare  box. 

1192.35  Public  information  system. 

1192.37  Stop  request. 

1192.39  Destination  and  route  signs. 

Subpart  C— Rapid  Rail  Vetiicles  and 
Systems 

1192.51  General. 

1192.53  Doorways. 

1192.55  Priority  seating  signs. 

1192.57  Interior  circulation,  handrails  and 

stanchions. 

1192.59  Floor  surfaces. 

1192.61  Public  information  system. 

1192.63  Between-car  barriers. 

Subpart  D— Ligtit  Rail  Vehicles  and 
Systems 

1192.71     General. 

1192.73    Doorways. 

1192.75    Priority  seating  signs. 

1192.77    Interior  circulation,  handrails  and 

stanchions. 
1192.79    Floors,  steps  and  thresholds. 

Lighting. 

Mobility  aid  accessibility. 

Between-car  barriers. 

Public  information  system. 


1192.81 
1192.83 
1192.85 
1192.87 

Subpart  E— Commuter  Rail  Cars  and 
Systems 

1192.91    General. 

1192.93    Doorways. 

1192.95    Mobility  aid  accessibility. 

1192.97    Interior  circulation,  handrails  and 

stanchions. 
1192.99    Floors,  steps  and  thresholds. 
1192.101    Lighting. 
1192.103    Public  information  system. 
1192.105    Priority  seating  signs. 
1192.107    Restrooms. 
1192.109    Between-car  barriers. 

Subpart  F— Intercity  Rail  Cars  and  Systems 

1192.111  General. 

1192.113  Doorways. 

1192.115  Interior  circulation,  handrails  and 

stanchions. 

1192.117  Floors,  steps  and"  thresholds. 

1192.119  Ughting. 

1192.121  Public  information  system. 

1192.123  Restrooms. 
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Mobility  aid  accessibility. 
Sleeping  compartments. 


1192.125 
1192.127 

Subpart  Q— Ovw-th«-Road  Busm  and 
Systems 

1192.151    General. 

1192.153    Doors,  steps  and  thresholds. 

1192.155    Interior  circulation,  handrails  and 

stanchions. 
1192.157    Ughting. 
1192.159    Mobility  aid  accessibiUty. 

[Reserved] 

Subpart  H— Other  Vehiclas  and  Systems 

1192.171    General. 

1192.173    Automated  guideway  transit 

vehicles  and  systems. 
1192.175    High-speed  rail  cars,  monorails 

and  systems. 
1192.177    Ferries,  excursion  boats  and  other 

.vessels.  [Reserved] 
1192.179    Trams,  similar  vehicles,  and 

systems. 

Figures  In  Part  1192 

Appendix  to  Part  1192— Advisory  Guidance 

Authority:  Americans  With  DisabiUties  Act 
of  1990,  Pub.  L.  101-336, 104  Stat.  370  (42 
U.S.C.  12204). 

Subpart  A— General 

§1192.1    Purpose. 

This  part  provides  minimum 
guidelines  and  requirements  for 
accessibility  standards  to  be  issued  by 
the  Department  of  Transportation  in  49 
CFR  part  37  for  transportation  vehicles 
required  to  be  accessible  by  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990  (42  U.S.C.  12101  et  seq). 

§  1 1 92.2    Equivalent  Facilitation 

Departures  from  particular  technical 
and  scoping  requirements  of  these 
guidelines  by  use  of  other  designs  and 
technologies  are  permitted  where  the 
alternative  designs  and  technologies 
used  will  provide  substantially 
equivalent  or  greater  access  to  and 
usability  of  the  vehicle.  Departures  are 
to  be  considered  on  a  case-by-case 
basis  by  the  Department  of 
Transportation  under  the  procedure  set 
forth  in  49  CFR  37.7. 

§1192.3    Definitions. 

Accessible  means,  with  respect  to 
vehicles  covered  by  this  part, 
compliance  with  the  provisions  of  this 
part. 

Automated  guideway  transit  (AGT) 
system  means  a  fixed-guideway 
transportation  system  which  operates 
with  automated  (driverless)  individual 
vehicles  or  multi-car  trains.  Service  may 
be  on  a  fixed  schedule  or  in  response  to 
a  passenger-activated  call  button.  Such 
systems  using  small,  slow  moving 
vehicles,  often  operated  in  airports  and 
amusement  parks,  are  sometimes  called 
"people  movers". 


Bus  means  any  of  several  types  of 
self-propelled  vehicles,  other  than  an 
over-the-road  bus,  generally  rubber 
tired,  intended  for  use  on  city  streets, 
highways,  and  busways,  including  but 
not  limited  to  minibuses,  forty-  and 
thirty-foot  transit  buses,  articulated 
buses,  double-deck  buses,  and  electric 
powered  trolley  buses,  used  to  provide 
designated  or  specified  public 
transportation  services.  Self-propelled, 
rubber  tire  vehicles  designed  to  look  like 
antique  or  vintage  trolleys  or  streetcars 
are  considered  buses. 

Common  wheelchairs  and  mobility 
aids  means  belonging  to  a  class  of  three 
or  four  wheeled  devices,  usable  indoors, 
designed  for  and  used  by  persons  with 
mobility  impairments  which  do  not 
exceed  30  inches  in  v«ridth  and  48  inches 
in  length,  measured  2  inches  above  the 
ground,  and  do  not  weigh  more  than  600 
pounds  when  occupied. 

Commuter  rail  car  means  a  rail 
passenger  car  obtained  by  a  commuter 
authority  (as  defined  by  49  CFR  37.3)  for 
use  in  commuter  rail  transportation. 

Commuter  rail  transportation  means 
short-haul  rail  passenger  service 
operating  in  metropolitan  and  suburban 
areas,  operated  by  a  commuter 
authority,  whether  within  or  across  the 
geographical  boundaries  of  a  state, 
usually  characterized  by  reduced  fare, 
multiple  ride,  and  commutation  tickets 
and  by  morning  and  evening  peak 
period  operations.  This  term  does  not 
include  light  or  rapid  rail  transportation. 

Demand  responsive  system  means 
any  system  of  transporting  individuals, 
including  the  provision  of  designated 
public  transportation  service  by  public 
entities  and  the  provision  of 
transportation  service  by  private 
entities,  including  but  not  limited  to 
specified  public  transportation  service, 
which  is  not  a  fixed  route  system. 

Designated  public  transportation 
means  transportation  provided  by  a 
public  entity  (other  than  public  school 
transportation)  by  bus,  rail,  or  other 
conveyance  (other  than  transportation 
by  aircraft  or  intercity  or  commuter  rail 
transportation)  that  provides  the  general 
public  with  general  or  special  service, 
including  charter  service,  on  a  regular 
and  continuing  basis. 

Fixed  route  system  means  a  system  of 
transporting  individuals  (other  than  by 
aircraft),  including  the  provision  of 
designated  public  transportation  service 
by  public  entities  and  the  provision  of 
transportation  service  by  private 
entities,  including  but  not  limited  to 
specified  public  transportation  service, 
on  which  a  vehicle  is  operated  along  a 
prescribed  route  according  to  a  fixed 
schedule. 


High  speed  rail  means  an  intercity- 
type  rail  service  which  operates 
primarily  on  a  dedicated  guideway  or 
track  not  used,  for  the  most  part,  by 
freight,  including,  but  not  limited  to, 
trains  on  welded  rail,  magnetically 
levitated  (maglev)  vehicles  on  a  special 
guideway,  or  other  advanced  technology 
vehicles,  designed  to  travel  at  speeds  in 
excess  of  those  possible  on  other  types 
of  railroads. 

Intercity  rail  passenger  car  means  a 
rail  car  intended  for  use  by  revenue 
passengers  obtained  by  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  for  use  in  intercity  rail 
transportation. 

Intercity  rail  transportation  means 
transportation  provided  by  Amtrak. 

Light  rail  means  a  streetcar-type 
vehicle  railway  operated  on  city  streets, 
semi-private  rights-of-way,  or  exclusive 
private  rights-of-way.  Service  may  be 
provided  by  step-entry  vehicles  or  by 
level-boarding. 

New  vehicle  means  a  vehicle  which  is 
offered  for  sale  or  lease  after 
manufacture  without  any  prior  use. 

Over-the-road  bus  means  a  vehicle 
characterized  by  an  elevated  passenger 
deck  located  over  a  baggage 
compartment. 

Rapid  rail  means  a  subway-type 
transit  vehicle  railway  operated  on 
exclusive  private  rights-of-way  with 
high-level  platform  stations.  Rapid  rail 
may  also  operate  on  elevated  or  at- 
grade  level  track  separated  from  other 
traffic. 

Remanufactured  vehicle  means  a 
vehicle  which  has  been  structurally 
restored  and  has  had  new  or  rebuilt 
major  components  installed  to  extend  its 
service  life. 

Specified  public  transportation  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  aircraft) 
provided  by  a  private  entity  to  the 
general  public,  with  general  or  special 
service  (including  charter  service)  on  a 
regular  and  continuing  basis. 

Tram  means  any  of  several  types  of 
motor  vehicles  consisting  of  a  tractor 
unit,  with  or  without  passenger 
accommodations,  and  one  or  more 
passenger  trailer  units,  including  but  not 
limited  to  vehicles  providing  shuttle 
service  to  remote  parking  areas, 
between  hotels  and  other  public 
accommodations,  and  between  and 
within  amusement  parks  and  other 
recreation  areas. 

Used  vehicle  means  a  vehicle  with 
prior  use. 
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§1192.4    Miscellaneous 

(a)  Dimensioncl 
Dimensions  that 


Instructions. 

conventions. 


fi(  Id 


mtnimum  or 

(b)  DimensJont\I 
dimensions  are 
engineering  toler 
properties  and 
including  normal 
exceeding  acce 
standards  and 

(c)  Notes.  The 
does  not  contain 
Additional  i 
and  advisory  ma 
the  Appendix. 

(d)  General 
used  in  this  part 
meanings 

(1)  Comply  wi 
more  specification 

(2)//or//- 
specification 
conditions  descri 

(3)  May  denote^ 
alternative. 

(4)  Shall  denotes 
specification  or 

(5)  Should 
specification  or 
used  only  in  the 


re  not  noted  as 
maximum  are  absolute. 
tolerances.  All 
sjibject  to  conventional 
nces  for  material 

conditions, 
anticipated  wear  not 
industry-wide 


ptjd 

pr  ictices. 

ext  of  these  guidelines 
lotes  or  footnotes, 
nfonf  ation.  explanations, 
rials  are  located  in 

teiininology.  The  terms 
I  hall  have  the  following 

ith  means  meet  one  or 
of  these  guidelines. 
then  denotes  a 
thad  applies  only  when  the 
)ed  are  present, 
an  option  or 

a  mandatory 
requirement, 
denqtes  an  advisory 

mmendation  and  is 
Appendix  to  this  part. 


Subpart  B — Bust  s,  Vans  and  Systems 


§1192.21    Genera. 


(a)  New,  used  c 
buses  and  vans 
buses  covered  by 
to  be  considered 
regulations  issue( 
Transportation  in 
comply  with  the 
this  subpart. 

(b)  If  portions 
modified  in  a  wa 
affect  accessibi 
shall  comply,  to 
with  the  appli 
subpart.  This  pro 
that  inaccessible 
with  lifts,  ramps 
devices. 


r  remanufactured 
(^xcept  over-the-road 
subpart  G  of  this  part], 
ccessible  by 
by  the  Department  of 
49  CFR  part  37,  shall 
pplicable  provisions  of 


cf 


lily 
tie 
icab  e 


the  vehicle  are 
that  affects  or  could 
each  such  portion 
extent  practicable, 
provisions  of  this 
'ision  does  not  require 
juses  be  retrofitted 
other  boarding 


(ir 


§1192.23    Mobliiti 


aid  accessibility. 


30  1 


(a)  General.  Al 
this  subpart  shall 
mechanism  or  b 
or  ramp)  complyihg 
or  (c)  of  this  sectipn 
clearances  to 
other  mobility  aic 
securement  locat 
securement  locat 
complying  with 
section,  shall  be 
excess  of  22  feet 
securement  locat 
complying  with 


vehicles  covered  by 
provide  a  level-change 
rding  device  (e.g.,  lift 
with  paragraph  (b] 
and  sufficient 
perfnit  a  wheelchair  or 
user  to  reach  a 
on.  At  least  two 
ons  and  devices, 
paragraph  (d)  of  this 
;  irovided  on  vehicles  in 
n  length:  at  least  one 
on  and  device, 
paragraph  (d)  of  this 


section,  shall  be  provided  on  vehicles  22 
feet  in  length  or  less. 

(b)  Vehicle  lift—[l)  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
vehicle  brakes,  transmission,  or  door,  or 
shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  vehicle  cannot  be  moved  when  the 
lift  is  not  stowed  and  so  the  lift  cannot 
be  deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  levels  (i.e.,  ground,  curb, 
and  intermediate  positions)  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  momentary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  the  lift  is 
designed  to  deploy  with  its  long 
dimension  parallel  to  the  vehicle  axis 
and  which  pivots  into  or  out  of  the 
vehicle  while  occupied  (i.e.,  "rotary 
lift"),  the  requirements  of  this  paragraph 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  if  the 
stowed  position  is  within  the  passenger 
compartment  and  the  lift  is  intended  to 
be  stowed  while  occupied. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level  with 
a  lift  occupant,  and  raising  and  stowing 
the  empty  lift  if  the  power  to  the  lift 
fails.  No  emergency  method,  manual  or 
otherwise,  shall  be  capable  of  being 
operated  in  a  manner  that  could  be 
hazardous  to  the  lift  occupant  or  to  the 
operator  when  operated  according  to 
manufacturer's  instructions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is  a 
rotary  lift  and  is  intended  to  be  stowed 
while  occupied. 


(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  roUing 
off  the  platform  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  vehicle  until  the  platform 
is  in  its  fully  raised  position.  Each  side 
of  the  lift  platform  which  extends 
beyond  the  vehicle  in  its  raised  position 
shall  have  a  barrier  a  minimum  1% 
inches  high.  Such  barriers  shall  not 
interfere  with  maneuvering  into  or  out  of 
the  aisle.  The  loading-edge  barrier  (outer 
barrier)  which  functions  as  a  loading 
ramp  when  the  lift  is  at  ground  level, 
shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 
be  provided,  to  prevent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  raise  pr  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  platform  is  more  than  3  inches 
above  the  roadway  or  sidewalk  and  the 
platform  is  occupied.  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  closed,  engaged,  or 
disengaged  by  the  lift  operator,  provided 
an  interlock  or  inherent  design  feature 
prevents  the  lift  from  rising  unless  the 
barrier  is  raised  or  closed  or  the 
supplementary  system  is  engaged. 

(6)  Platform  surface.  The  platform 
surface  shall  be  free  of  any  protrusions 
over  y*  inch  high  and  shall  be  slip 
resistant.  The  platform  shall  have  a 
minimum  clear  width  of  28  Vz  inches  at 
the  platform,  a  minimum  clear  width  of 
30  inches  measured  from  2  inches  above 
the  platform  surface  to  30  inches  above 
the  platform,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface  of  the 
platform.  (See  Fig.  1) 

(7)  Platform  gaps.  Any  openings 
between  the  platform  surface  and  the 
raised  barriers  shall  not  exceed  Vs  inch 
in  width.  When  the  platform  is  at 
vehicle  floor  height  with  the  inner 
barrier  (if  appUcable)  down  or  retracted, 
gaps  between  the  forward  lift  platfonn 
edge  and  the  vehicle  floor  shall  not 
exceed  V4  inch  horizontally  and  %  inch 
vertically.  Platforms  on  semi-automatic 
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lifts  may  have  a  hand  hold  not 
exceeding  1  Va  inches  by  4V^  inches 
located  between  the  edge  barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  measured  on  level  ground,  for  a 
maximum  rise  of  3  inches,  and  the 
transition  from  roadway  or  sidewalk  to 
ramp  may  be  vertical  without  edge 
treatment  up  to  V*  inch.  Thresholds 
between  V*  inch  and  Vi  inch  high  shall 
be  beveled  with  a  slope  no  greater  than 
1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll  or 
pitch)  in  any  direction  between  its 
unloaded  position  and  its  position  when 
loaded  with  600  pounds  appUed  through 
a  26  inch  by  26  inch  test  pallet  at  the 
centroid  of  the  platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches /second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchair  and  mobility  aid  users. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  platform  may  be  marked  to  indicate 
a  preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails  on  two 
sides,  which  move  in  tandem  with  the 
lift,  and  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  \y*  inches 
and  1  Vi  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  V^  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  Wt  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 


interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(c)  Vehicle  ramp — (1)  Design  load. 
Ramps  30  inches  or  longer  shall  support 
a  load  of  600  pounds,  placed  at  the 
centroid  of  the  ramp  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
shorter  than  30  inches  shall  support  a 
load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  surface 
shall  be  continuous  and  slip  resistant; 
shall  not  have  protrusions  from  the 
surface  greater  than  V4  inch  high;  shall 
have  a  clear  width  of  30  inches;  and 
shall  accommodate  both  four-wheel  and 
three-wheel  mobiUty  aids. 

(3)  Ramp  threshold.  The  transition 
from  roadway  or  sidewalk  and  the 
transition  from  vehicle  floor  to  the  rcmip 
may  be  vertical  without  edge  treatment 
up  to  Va  inch.  Changes  in  level  between 
y*  inch  and  V^  inch  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  shall  have  barriers  at  least  2 
inches  high  to  prevent  mobility  aid 
wheels  from  slipping  off. 

(5)  Slope.  Ramps  shall  have  the  least 
slope  practicable  and  shall  not  exceed 
1:4  when  deployed  to  ground  level.  If  the 
height  of  the  vehicle  floor  from  which 
the  ramp  is  deployed  is  3  inches  or  less 
above  a  6-inch  curb,  a  maximum  slope 
of  1:4  is  permitted;  if  the  height  of  the 
vehicle  floor  from  which  the  ramp  is 
deployed  is  6  inches  or  less,  but  greater 
than  3  inches,  above  a  e-inch  curb,  a 
maximum  slope  of  1:6  is  permitted;  if  the 
height  of  the  vehicle  floor  from  which 
the  ramp  is  deployed  is  9  inches  or  less, 
but  greater  than  6  inches,  above  a  6-inch 
curb,  a  maximum  slope  of  1:8  is 
permitted;  if  the  height  of  the  vehicle 
floor  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  a  6-inch 
curb,  a  slope  of  1:12  shall  be  achieved. 
Folding  or  telescoping  ramps  are 
permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment.  When  in  use  for 
boarding  or  alighting,  the  ramp  shall  be 
firmly  attached  to  the  vehicle  so  that  it 
is  not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  no  gap  between 
vehicle  and  ramp  exceeds  %  inch. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate, 
method  shall  be  provided  to  ensure  that 
stowed  ramps,  including  portable  ramps 
stowed  in  the  passenger  area,  do  not 
impinge  on  a  passenger's  wheelchair  or 
mobility  aid  or  pose  any  hazard  to 
passengers  in  the  event  of  a  sudden  stop 
or  maneuver. 


(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  vehicle 
while  starting  to  board,  and  to  continue 
to  use  them  throughout  the  boarding 
process,  and  shall  have  the  top  between 
30  inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structiu^. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1 V4  inches 
and  1  Vt  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vs  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(d)  Securement  devices — (1)  Design 
load.  Securement  systems  on  vehicles 
with  GVWRs  of  30,000  pounds  or  above, 
and  their  attachments  to  such  vehicles, 
shall  restrain  a  force  in  the  forward 
longitudinal  direction  of  up  to  2,000 
pounds  per  securement  leg  or  clamping 
mechanism  and  a  minimum  of  4,000 
pounds  for  each  mobility  aid. 
Securement  systems  on  vehicles  with 
GVWRs  of  up  to  30,000  pounds,  and 
their  attachments  to  such  vehicles,  shall 
restrain  a  force  in  the  forward 
longitudinal  direction  of  up  to  2,500 
pounds  per  securement  leg  or  clamping 
mechanism  and  a  minimum  of  5,000 
poimds  for  each  mobility  aid. 

(2)  Location  and  size.  The  securement 
system  shall  be  placed  as  near  to  the 
accessible  entrance  as  practicable  and 
shall  have  a  clear  floor  area  of  30  inches 
by  48  inches.  Such  space  shall  adjoin, 
and  may  overlap,  an  access  path.  Not 
more  than  6  inches  of  the  required  clear 
floor  space  may  be  acconunodated  for 
footrests  under  another  seat  provided 
there  is  a  minimimi  of  9  inches  from  the 
floor  to  the  lowest  part  of  the  seat 
overhanging  the  space.  Securement 
areas  may  have  fold-down  seats  to 
accommodate  other  passengers  when  a 
wheelchair  or  mobility  aid  is  not 
occupying  the  area,  provided  the  seats, 
when  folded  up,  do  not  obstruct  the 
clear  floor  space  required.  (See  Fig.  2) 

(3)  Mobility  aids  accommodated.  The 
securement  system  shall  secure  common 
wheelchairs  and  mobility  aids  and  shall 
either  be  automatic  or  easily  attached 
by  a  person  familiar  with  the  system 
and  mobility  aid  and  having  average 
dexterity. 

(4)  Orientation.  In  vehicles  in  excess 
of  22  feet  in  length,  at  least  one 
securement  device  or  system  required 
by  paragraph  (a)  of  this  section  shall 
secure  the  wheelchair  or  mobility  aid 
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facing  toward  the|  front  of  the  vehicle.  In 
vehicles  22  feet  iri  length  or  less,  the 
required  securement  device  may  secure 
the  wheelchair  on  mobility  aid  either 
facing  toward  the  front  of  the  vehicle  or 
rearward.  Additional  securement 
devices  or  systents  shall  secure  the 
wheelchair  or  mobility  aid  facing 
forward  or  rearward.  Where  the 
wheelchair  or  mobility  aid  is  secured 
facing  the  rear  of  {the  vehicle,  a  padded 
barrier  shall  be  provided.  The  padded 
barrier  shall  extend  from  a  height  of  38 
inches  from  the  vehicle  floor  to  a  height 
of  56  inches  from  the  vehicle  floor  with  a 
width  of  18  inchet,  laterally  centered 
immediately  in  back  of  the  seated 
individual.  Such  parriers  need  not  be 
sohd  provided  equivalent  protection  is 
afforded. 

(5)  Movement. '  Vhen  the  wheelchair 
or  mobiUty  aid  is  seciu^d  in  accordance 
with  manufacturer's  instructions,  the 
securement  syste^  shall  limit  the 

cupied  wheelchair  or 
more  than  2  inches  in 
r  normal  vehicle 


movement  of  an 
mobility  aid  to  m 
any  direction  un 
operating  conditi 

(6)  Stowage 
securement,  or  w 
area  can  be  used 
securement  syste: 
with  passenger 


ins. 


en  not  being  used  for 
en  the  securement 
y  standees,  the 
shall  not  interfere 
vement,  shall  not 
present  any  hazardous  condition,  shall 
be  reasonably  protected  from 
vandalism,  and  sikall  be  readily 
accessed  when  n(  eded  for  use. 

(7)  Seat  belt  an  i  shoulder  harness. 
For  each  wheelch  air  or  mobility  aid 
securement  devic»  provided,  a 
passenger  seat  belt  and  shoulder 
harness,  complyii  ig  with  all  applicable 
provisions  of  49  C  PR  part  571,  shall  also 
be  provided  for  u  le  by  wheelchair  or 
mobility  aid  user: .  Such  seat  belts  and 
shoulder  hamessi  >s  shall  not  be  used  in 
lieu  of  a  device  vm  hich  secures  the 
wheelchair  or  mo  Jility  aid  itself. 

§  1 192^5    Doors,  rteps  and  ttifMhoMs. 

(a)  Slip  resistai  ice.  All  aisles,  steps, 
floor  areas  where  people  walk  and 
floors  in  securem  >nt  locations  shall 
have  slip-resistar  t  surfaces. 

(b)  Contrast.  A  1  step  edges, 
thresholds,  and  tile  boarding  edge  of 
ramps  or  lift  plat:  orms  shall  have  a  band 
of  color(s)  runnir  g  the  full  width  of  the 
step  or  edge  whic  h  contrasts  from  the 
step  tread  and  ri£  er.  or  lift  or  ramp 
surface,  either  lig  it-on-dark  or  dark-on- 
Ught. 

For  vehicles  in  excess 
of  22  feet  in  lengt  i,  the  overhead 
clearance  betwe<  n  the  top  of  the  door 
opening  and  the  i  aised  lift  platform,  or 

ramp,  shall  be  a 
minimum  of  68  in  ches.  For  vehicles  of  22 
feet  in  length  or  I  >S8,  the  overhead 


clearance  between  the  top  of  the  door 
opening  and  the  raised  lift  platform,  or 
highest  point  of  a  ramp,  shall  be  a 
minimum  of  56  inches. 

§1192.27    Priority  SMttng  Signs. 

(a)  Each  vehicle  shall  contain  sign(s) 
which  indicate  that  seats  in  the  front  of 
the  vehicle  are  puority  seats  for  persons 
with  disabilities,  and  that  other 
passengers  should  make  such  seats 
available  to  those  who  wish  to  use  them. 
At  least  one  set  of  forward-facing  seats 
shall  be  so  designated. 

(b)  Each  securement  location  shall 
have  a  sign  designating  it  as  such. 

(c)  Characters  on  signs  required  by 
paragraphs  (a)  and  (b]  of  this  section 
shall  have  a  width-to-height  ratio 
between  3:5  and  1:1  and  a  stroke  width- 
to-height  ratio  between  1:5  and  1:10, 
with  a  minimum  character  height  (using 
an  upper  case  "X")  of  %  inch,  with 
"wide"  spacing  (generally,  the  space 
between  letters  shall  be  Vi  e  the  height  of 
upper  case  letters],  and  shall  contrast 
with  the  background  either  light-on-dark 
or  dark-on-light. 

§  1 192.29    Intsrior  circulation,  handrails 
and  stanchions. 

(a)  Interior  handrails  and  stanchions 
shall  permit  sufficient  turning  and 
maneuvering  space  for  wheelchairs  and 
other  mobility  aids  to  reach  a 
securement  location  from  the  lift  or 
ramp. 

(b)  Handrails  and  stanchions  shall  be 
provided  in  the  entrance  to  the  vehicle 
in  a  configuration  which  allows  persons 
with  disabilities  to  grasp  such  assists 
from  outside  the  vehicle  while  starting 
to  board,  and  to  continue  using  such 
assists  throughout  the  boarding  and  fare 
collection  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  IV* 
inches  and  iVz  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  comer  radii  of 
not  less  than  Vs  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  1 V^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used  on  vehicles 
in  excess  of  22  feet  in  length,  a 
horizontal  passenger  assist  shall  be 
located  across  the  front  of  the  vehicle 
and  shall  prevent  passengers  from 
sustaining  injuries  on  the  fare  collection 
device  or  windshield  in  the  event  of  a 
sudden  deceleration.  Without  restricting 
the  vestibule  space,  the  assist  shall 
provide  support  for  a  boarding 
passenger  from  the  front  door  through 
the  boarding  procedure.  Passengers 
shaH  be  able  to  lean  against  the  assist 
for  security  while  paying  fares. 

(c)  For  vehicles  in  excess  of  22  feet  in 
length,  overhead  handrail(s)  shall  be 


provided  which  shall  be  continuous 
except  for  a  gap  at  the  rear  doorway. 

(d)  Handrails  and  stanchions  shall  be 
sufRcient  to  permit  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

(e)  For  vehicles  in  excess  of  22  feet  in 
length  with  front-door  lifts  or  ramps, 
vertical  stanchions  immediately  behind 
the  driver  shall  either  terminate  at  the 
lower  edge  of  the  aisle-facing  seats,  if 
applicable,  or  be  "dog-legged"  so  that 
the  floor  attachment  does  not  impede  or 
interfere  with  wheelchair  footrests.  If 
the  driver  seat  platform  must  be  passed 
by  a  wheelchair  or  mobility  aid  user 
entering  the  vehicle,  the  platform,  to  the 
maximum  extent  practicable,  shall  not 
extend  into  the  aisle  or  vestibule  beyond 
the  wheel  housing. 

(f)  For  vehicles  in  excess  of  22  feet  in 
length,  the  minimum  interior  height 
along  the  path  from  the  lift  to  the 
securement  location  shall  be  68  inches. 
For  vehicles  of  22  feet  in  length  or  less, 
the  minimum  interior  height  from  lift  to 
securement  location  shall  be  56  inches. 

§1192.31    Lighting. 

(a)  Any  stepwell  or  doorway 
immediately  adjacent  to  the  driver  shall 
have,  when  the  door  is  open,  at  least  2 
foot-candles  of  illumination  measured 
on  the  step  tread  or  lift  platform. 

(b)  Other  stepwells  and  doorways, 
including  doorways  in  which  lifts  or 
ramps  are  installed,  shall  have,  at  all 
times,  at  least  2  foot-candles  of 
illumination  measured  on  the  step  tread, 
or  lift  or  ramp,  when  deployed  at  the 
vehicle  floor  level. 

(c)  The  vehicle  doorways,  including 
doorways  in  which  lifts  or  ramps  are 
installed,  shall  have  outside  light(s] 
which,  when  the  door  is  open,  provide  at 
least  1  foot-candle  of  illumination  on  the 
street  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  outer  edge.  Such 
light(s)  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

§1192.33    Fare  box. 

Where  provided,  the  farebox  shall  be 
located  as  far  forward  as  practicable 
and  shall  not  obstruct  traffic  in  the 
vestibule,  especially  wheelchairs  or 
mobility  aids. 

§  1 192.35    Public  Information  system. 

(a)  Vehicles  in  excess  of  22  feet  in 
length,  used  in  multiple-stop,  fixed-route 
service,  shall  be  equipped  with  a  public 
address  system  permitting  the  driver,  or 
recorded  or  digitized  human  speech 
messages,  to  announce  stops  and 
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provide  other  passenger  information 
within  the  vehicle, 
(b)  [Reserved) 

§1192.37    StoprtqiMSt 

(a)  Where  passengers  may  board  or 
alight  at  multiple  stops  at  their  option, 
vehicles  in  excess  of  22  feet  in  length 
shall  provide  controls  adjacent  to  the 
securement  location  for  requesting  stops 
and  which  alerts  the  driver  that  a 
mobility  aid  user  wishes  to  disembark. 
Such  a  system  shall  provide  auditory 
and  visual  indications  that  the  request 
has  been  made. 

(b)  Controls  required  by  paragraph  (a) 
of  this  section  shall  be  mounted  no 
higher  than  48  inches  and  no  lower  than 
15  inches  above  the  floor,  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N). 

§  1 192.39    Destination  and  route  signs. 

(a)  Where  destination  or  route 
information  is  displayed  on  the  exterior 
of  a  vehicle,  each  vehicle  shall  have 
illuminated  signs  on  the  front  and 
boarding  side  of  the  vehicle. 

(b)  Characters  on  signs  required  by 
paragraph  (a]  of  this  section  shell  have  a 
width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case 
"X")  of  1  inch  for  signs  on  the  boarding 
side  and  a  minimum  character  height  of 
2  inches  for  front  "headsigns",  with 
"wide"  spacing  (generally,  the  space 
between  letters  shall  be  Vi6  the  height  of 
upper  case  letters],  and  shall  contrast 
with  the  background,  either  dark-on- 
light  or  light-on-dark. 

Subpart  C— Rapid  Rail  Vehicles  and 
Systems 

§1192.51    General. 

(a)  New,  used  and  remanufactured 
rapid  rail  vehicles,  to  be  considered 
accessible  by  regulations  issued  by  the 
Department  of  Transportation  in  49  CFR 
part  37,  shall  comply  with  this  subpart. 

(b)  If  portions  of  the  vehicle  are 
modified  in  a  way  that  a^ects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  vehicles  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

(c)  Existing  vehicles  which  are 
retrofitted  to  comply  with  the  "one-car- 
per-train rule"  of  49  CFR  37.93  shall 
comply  with  SS  1192.55, 1192.57(b), 
1192.59  and  shall  have,  in  new  and  key 


stations,  at  least  one  door  complying 
with  §  1192.53(a)(1),  (b)  and  (d). 
Removal  of  seats  is  not  required. 
Vehicles  previously  designed  and 
manufactured  in  accordance  with  the 
accessibility  requirements  of  49  CFR 
part  609  or  Department  of 
Transportation  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  that  were  in 
effect  before  October  7, 1991,  and  which 
can  be  entered  and  used  from  stations  in 
which  they  are  to  be  operated,  may  be 
used  to  satisfy  the  requirements  of  49 
CFR  37.93. 

§1192.53    Doorways. 

(a)  Clear  width.  (1)  Passenger 
doorways  on  vehicle  sides  shall  have 
clear  openings  at  least  32  inches  wide 
when  open. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have  a  minimum  clear  opening  of 
30  inches  to  permit  wheelchair  and 
mobility  aid  users  to  be  evacuated  to  an 
adjoining  vehicle  in  an  emergency. 

(b)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  accessible  vehicles 
operating  on  an  accessible  and  rapid  rail 
system  unless  all  vehicles  area 
accessible  and  are  not  marked  by  the 
access  symbol.  (See  Fig.  6) 

(c)  Signals.  Auditory  and  visual 
warning  signals  shall  be  provided  to 
alert  passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  Where  new 
vehicles  will  operate  in  new  stations, 
the  design  of  vehicles  shall  be 
coordinated  with  the  boarding  platform 
design  such  that  the  horizontal  gap 
between  each  vehicle  door  at  rest  and 
the  platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  vehicle  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height  under  all  normal 
passenger  load  conditions.  Vertical 
alignment  may  be  accomplished  by 
vehicle  air  suspension  or  other  suitable 
means  of  meeting  the  requirement. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  within  plus  or  minus  1V4  inches  of 
the  platform  height.  At  key  stationa,  the 
horizontal  gap  between  at  least  one 
door  of  each  such  vehicle  and  the 
platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 


inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

§1192.55    Priority  seating  signs. 

(a)  Each  vehicle  shall  contain  sign(s) 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities,  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  use  them. 

(b)  Characters  on  signs  required  by 
paragraph  (a)  of  this  section  shall  have  a 
width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case 
"X")  of  Vs  inch,  with  "Wide"  spacing 
(generally,  the  space  between  letters 
shall  be  Vie  the  height  of  upper  case 
letters),  and  shall  contrast  with  the 
background,  either  light-on-dark  or  dark- 
on-light. 

§  1 192.57    Interior  circulation.  handraUs 
and  standiions. 

(a)  Handrails  and  stanchions  shall  be 
provided  to  assist  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

(b)  Handrails,  stanchions,  and  seats 
shall  allow  a  route  at  least  32  inches 
wide  so  that  at  least  two  wheelchair  or 
mobility  aid  users  can  enter  the  vehicle 
and  position  the  wheelchairs  or  mobility 
aids  in  areas,  each  having  a  minimum 
clear  space  of  48  inches  by  30  inches, 
which  do  not  unduly  restrict  movement 
of  other  passengers.  Space  to 
accommodate  wheelchairs  and  mobility 
aids  may  be  provided  within  the  normal 
area  used  by  standees  and  designation 
of  specific  spaces  is  not  required. 
Particular  attention  shall  be  given  to 
ensuring  maximum  maneuverability 
immediately  inside  doors.  Ample 
vertical  stanchions  from  ceiling  to  seat- 
back  rails  shall  be  provided.  Vertical 
stanchions  from  ceiling  to  floor  shall  not 
interfere  with  wheelchair  or  mobility  aid 
user  circulation  and  shall  be  kept  to  a 
minimum  in  the  vicinity  of  doors. 

(c)  The  diameter  or  width  of  the 
gripping  surface  of  handrails  and 
stanchions  shall  be  IV^  inches  to  1V4 
inches  or  provide  an  equivalent  gripping 
surface  and  shall  provide  a  minimum 

1  Vi  inches  knuckle  clearance  from  the 
nearest  adjacent  surface. 

§  1 192.59    Floor  surface*. 

Floor  surfaces  on  aisles,  places  for 
standees,  and  areas  where  wheelchair 
and  mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 
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S1192.A1    Public  Mfonnation  •ystwn. 

(a)(1)  Requirements.  Each  vehicle 
shall  be  equipped  jwith  a  public  address 
system  permitting  transportation  system 
personnel,  or  recorded  or  digitized 
human  speech  meesages.  to  announce 
stations  and  provilde  other  passenger 
information.  Alternative  systems  or 
devices  which  prqvkle  equivalent  access 
are  also  permitted  Each  vehicle 
operating  in  static  ns  having  more  than 
one  line  or  route  s  lall  have  an  external 
public  address  syi  tern  to  permit 
transportation  sys  tem  personnel,  or 
recorded  or  digitii  ed  human  speech 
messages,  to  anno  unce  train,  route,  or 
line  identification  information. 

(2)  Exception.  V  There  station 
announcement  systems  provide 
information  on  ariiving  trains,  an 
external  train  speaker  is  not  required. 

(b)  [Reserved]. 

§  1 1 92.63    B«tw0«ii-car  tMrrter*. 


!  n(it 


(a)  Requirement. 
systems  shall  be 
deter  or  warn 
inadvertently 
between  cars, 
include,  but  are 
pantograph  gates 
detectors  or  simil4r 

(b)  Exception. 
are  not  required 
are  provided  whic  i 
platform  edge  anc 
trains  are  correctl  i 
doors. 


Suitable  devices  or 
drovided  to  prevent, 
indi  nduals  from 
step  ping  off  the  platform 
Ac(  eptable  solutions 
limited  to, 
chains,  motion 
devices. 
Bfetween-car  barriers 
where  platform  screens 
close  off  the 
open  only  when 
aligned  with  the 


Subpart  D— Ught 
Systems 


a  id  I 


§1192.71    GwMral 

(a)  New,  used 
light  rail  vehicles 
accessible  by  re; 
Department  of 
part  37,  shall  co 

(b)(1)  Vehicles 
operated  solely  in 
confined  entirely 
way,  and  for  whicti 
are  designed  and 
revenue  service 


of  standards  for 
issued  pursuant  tc 
part  37,  shall 
shall  comply  with 
1192.85. 

(2)  Vehicles 
operated  on, 
streets,  or  other 
boarding  is  not 
wayside  or  car 
platforms,  or  othe  ■ 
compliance  with 

(c)  If  portions  o 
modified  in  a  wa> 
affect  accessibilit  i 


Rail  Vehicles  and 


remanufactured 
to  be  considered 
gi  lations  issued  by  the 
Tr<  nsportation  in  49  CFR 
with  this  subpart. 
i  ntended  to  be 
light  rail  systems 
0  a  dedicated  right-of- 
ail  stations  or  stops 
:onstructed  for 

the  effective  date 
and  construction 
subpart  C  of  49  CFR 
de  level  boarding  and 
§§  1192.73(d)(1)  and 


a  ter  i 


d  ssign 


des  igned  for,  and 
pede  strian  malls,  city 
ai  eas  where  level 
practicable  shall  provide 
bqme  lifts,  mini-high 
means  of  access  in 
1192.83  (b)  or  (c). 
the  vehicle  are 
that  affects  or  could 
.  each  such  portion 


shall  comply,  to  th^  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  vehicles  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

(d)  Existing  vehicles  retrofitted  to 
comply  with  the  "one-car-per-train  rule" 
at  49  CFR  37.93  shall  comply  with 
§§  1192.75. 1192.77(c),  1192.79(a)  and 
1192.83(a)  and  shall  have,  in  new  and 
key  stations,  at  least  one  door  which 
complies  with  §  1192.73  (a)(1),  (b)  and  - 
(d).  Vehicles  previously  designed  and 
manufactured  in  accordance  with  the 
accessibility  requirements  of  49  CFR 
part  609  or  Department  of 
Transportation  regiilations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  that  were  in 
effect  before  October  7. 1991.  and  which 
can  be  entered  and  used  from  stations  in 
which  they  are  to  be  operated,  may  be 
used  to  satisfy  the  requirements  of  49 
CFR  37.93. 

§1192.73    Doorways. 

(a)  Clear  width.  (1)  All  passenger 
doorways  on  vehicle  sides  shall  have 
minimum  clear  openings  of  32  inches 
when  open. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have  a  minimum  clear  opening  of 
30  inches  to  permit  wheelchair  and 
mobility  aid  users  to  be  evacuated  to  an 
adjoining  vehicle  in  an  emergency. 

(b)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  each  vehicle  operating  on 
an  accessible  light  rail  system  unless  all 
vehicles  are  accessible  and  are  not 
marked  by  the  access  symbol  (See  Fig. 
6). 

(c)  Signals.  Auditory  and  visual 
warning  signals  shall  be  provided  to 
alert  passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  The  design 
of  level-entry  vehicles  shall  be 
coordinated  with  the  boarding  platform 
or  mini-high  platform  design  so  that  the 
horizontal  gap  between  a  vehicle  at  rest 
and  the  platform  shall  be  no  greater 
than  3  inches  and  the  height  of  the 
vehicle  floor  shall  be  within  plus  or 
minus  %  inch  of  the  platform  height. 
Vertical  aligimient  may  be  accomplished 
by  vehicle  air  suspension,  automatic 
ramps  or  lifts,  or  any  combination. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  within  plus  or  minus  1V4  inches  of 
the  platform  height.  At  key  stations,  the 


horizontal  gap  between  at  least  one 
door  of  each  such  vehicle  and  the 
platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(4)  Exception.  Where  it  is  not 
operationally  or  structurally  practicable 
to  meet  the  horizontal  or  vertical 
requirements  of  paragraphs  (d)  (1).  (2)  or 
(3)  of  this  section,  platform  or  vehicle 
devices  complying  with  §  1192.83(b)  or 
platform  or  vehicle  mounted  ramps  or 
bridge  plates  complying  with 

§  1192.83(c)  shall  be  provided. 

§1192.75    Prtorlty  seating  signs. 

(a)  Each  vehicle  shall  contain  sign(8] 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities,  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  use  them. 

(b)  Where  designated  wheelchair  or 
mobihty  aid  seating  locations  are 
provided,  signs  shall  indicate  the 
location  and  advise  other  passengers  of 
the  need  to  permit  wheelchair  and 
mobility  aid  users  to  occupy  them. 

(c)  Characters  on  signs  required  by 
paragraphs  (a)  or  (b)  of  this  section  shall 
have  a  width-to-height  ratio  between  3:5 
and  1:1  and  a  stroke  width-to-height 
ratio  between  1:5  and  1:10.  with  a 
minimum  character  height  (using  an 
upper  case  "X")  of  %  inch,  with  "wide" 
spacing  (generally,  the  space  between 
letters  shall  be  Vis  the  height  of  upper 
case  letters),  and  shall  contrast  with  the 
background,  either  light-on-dark  or  dark- 
on-light. 

§  1 192.77    Interior  circulation,  handrails 
and  stanchions. 

(a)  Handrails  and  stanchions  shall  be 
sufficient  to  permit  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

(b)  At  entrances  equipped  with  steps, 
handrails  and  stanchions  shall  be 
provided  in  the  entrance  to  the  vehicle 
in  a  configuration  which  allows 
passengers  to  grasp  such  assists  from 
outside  the  vehicle  while  starting  to 
board,  and  to  continue  using  such 
handrails  or  stanchions  throughout  the 
boarding  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  1 V* 
inches  and  1  Vi  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  comer  radii  of 
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not  less  than  Vs  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  iVi  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used,  a  horizontal 
passenger  assist  shall  be  located 
between  boarding  passengers  and  the 
fare  collection  device  and  shall  prevent 
passengers  from  sustaining  injuries  on 
the  fare  collection  device  or  windshield 
in  the  event  of  a  sudden  deceleration. 
Without  restricting  the  vestibule  space, 
the  assist  shall  provide  support  for  a 
boarding  passenger  from  the  door 
through  the  boarding  procedure. 
Passengers  shall  be  able  to  lean  against 
the  assist  for  security  while  paying 
fares. 

(c)  At  all  doors  on  level-entry 
vehicles,  and  at  each  entrance 
accessible  by  lift,  ramp,  bridge  plate  or 
other  suitable  means,  handrails, 
stanchions,  passenger  seats,  vehicle 
driver  seat  platforms,  and  fare  boxes,  if 
applicable,  shall  be  located  so  as  to 
allow  a  route  at  least  32  inches  wide  so 
that  at  least  two  wheelchair  or  mobility 
aid  users  can  enter  the  vehicle  and 
position  the  wheelchairs  or  mobility 
aids  in  areas,  each  having  a  minimum 
clear  space  of  48  inches  by  30  inches, 
which  do  not  unduly  restrict  movement 
of  other  passengers.  Space  to 
accommodate  wheelchairs  and  mobility 
aids  may  be  provided  within  the  normal 
area  used  by  standees  and  designation 
of  specific  spaces  is  not  required. 
Particular  attention  shall  be  given  to 
ensuring  maximum  maneuverability 
immediately  inside  doors.  Ample 
vertical  stanchions  from  ceiling  to  seat- 
back  rails  shall  be  provided.  Vertical 
stanchions  from  ceiling  to  floor  shall  not 
interfere  with  wheelchair  or  mobility  aid 
circulation  and  shall  be  kept  to  a 
minimum  in  the  vicinity  of  accessible 
doors. 

91192.79    Floors,  st»p«  and  thrMttoMs. 

(a)  Floor  surfaces  on  aisles,  step 
treads,  places  for  standees,  and  areas 
where  wheelchair  and  mobility  aid  users 
are  to  be  accommodated  shall  be  slip- 
resistant. 

(b)  All  thresholds  and  step  edges  shall 
have  a  band  of  color(s]  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-dark  or 
dark-on-light. 

§1192.81    Lighting. 

(a)  Any  stepwell  or  doorway  with  a 
lift,  ramp  or  bridge  plate  immediately 
adjacent  to  the  driver  shall  have,  when 
the  door  is  open,  at  least  2  footcandles 
of  illumination  measured  on  the  step 
tread  or  lift  platform. 


(b)  Other  stepwells,  and  doorways 
with  lifts,  ramps  or  bridge  plates,  shall 
have,  at  all  times,  at  least  2  footcandles 
of  illumination  measured  on  the  step 
tread  or  lift  or  ramp,  when  deployed  at 
the  vehicle  floor  level. 

(c)  The  doorways  of  vehicles  not 
operating  at  lighted  station  platforms 
shall  have  outside  lights  which  provide 
at  least  1  footcandle  of  illumination  on 
the  station  platform  or  street  surface  for 
a  distance  of  3  feet  perpendicular  to  all 
points  on  the  bottom  step  tread.  Such 
lights  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

$1192.83    MobHIty  aid  accMSiMUty. 

(a)(1)  General.  All  new  light  rail 
vehicles,  other  than  level  entry  vehicles, 
covered  by  this  subpart  shall  provide  a 
level-change  mechanism  or  boarding 
device  (e.g.,  lift,  ramp  or  bridge  plate) 
complying  with  either  paragraph  (b)  or 
(c)  of  this  section  and  sufficient 
clearances  to  permit  at  least  two 
wheelchair  or  mobility  aid  users  to 
reach  areas,  each  with  a  minimum  clear 
floor  space  of  48  inches  by  30  inches, 
which  do  not  imduly  restrict  passenger 
flow.  Space  to  accommodate 
wheelchairs  and  mobility  aids  may  be 
provided  within  the  normal  area  used  by 
standees  and  designation  of  specific 
spaces  is  not  required. 

(2)  Exception.  U  lifts,  ramps  or  bridge 
plates  meeting  the  requirements  of  this 
section  are  provided  on  station 
platforms  or  other  stops,  or  mini-high 
platforms  complying  with  S  lig2.73(d) 
are  provided,  at  stations  or  stops 
required  to  be  accessible  by  49  CFR  part 
37,  the  vehicle  is  not  required  to  be 
equipped  with  a  car-borne  device. 
Where  each  new  vehicle  is  compatible 
with  a  single  platform-mounted  access 
system  or  device,  additional  systems  or 
devices  are  not  required  for  each  vehicle 
provided  that  the  single  device  could  be 
used  to  provide  access  to  each  new 
vehicle  if  passengers  using  wheelchairs 
or  mobility  aids  could  not  be 
accommodated  on  a  single  vehicle. 

(b)  Vehicle  lift—{\]  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six. 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 


vehicle  brakes,  propulsion  system,  or 
door,  or  shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  vehicle  caimot  be  moved  when  the 
lift  is  not  stowed  and  so  the  lift  cannot 
be  deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  levels  (i.e.,  ground,  curb, 
and  intermediate  positions)  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  momentary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied,  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  pari  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  vehicle  axis,  the  transportation 
entity  may  specify  a  lift  which  is 
designed  to  deploy  with  its  long 
dimension  parallel  to  the  vehicle  axis 
and  which  pivots  into  or  out  of  the 
vehicle  while  occupied  (i.e..  "rotary 
lift").  The  requirements  of  paragraph 
(b)(2)(i)  of  this  section  prohibiting  the  lift 
from  being  stowed  while  occupied  shall 
not  apply  to  a  lift  design  of  this  type  if 
the  stowed  position  is  within  the 
passenger  compartment  and  the  lift  is 
intended  to  be  stowed  while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlocks 
requirement  does  not  apply  to  a  station 
platform  mounted  lift  provided  that  a 
mechanical,  electrical  or  other  system 
operates  to  ensure  that  vehicles  do  not 
move  when  the  lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level  with 
a  lift  occupant,  and  raising  and  stowing 
the  empty  lift  if  the  power  to  the  lift 
fails.  No  emergency  method,  manual  or 
otherwise,  shall  be  capable  of  being 
operated  in  a  manner  that  could  be 
hazardous  to  the  lift  occupant  or  to  the 
operator  when  operated  according  to 
manufacturer's  instructions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is  a 
rotary  lift  intended  to  be  stowed  while 
occupied. 

(4)  Power  or  equipment  failure.  Lift 
platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
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than  12  inches /secpnd  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  loadicarrying  component. 

(5)  Platform  bartiers.  The  lift  platform 
shall  be  equipped  <  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mob  ility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  preve  nt  a  wheelchair  or 
mobility  aid  from  i  oiling  off  the  edge 
closest  to  the  vehi(  :le  until  the  lift  is  in 
its  fully  raised  pos  tion.  Each  side  of  the 
lift  platform  which!  extends  beyond  the 
vehicle  in  its  raise(  1  position  shall  have  a 
barrier  a  minimum  1 V^  inches  high.  Such 
barriers  shall  not  i  iterfere  with 
maneuvering  into  ( r  out  of  the  aisle.  The 
loading-edge  barrif  r  (outer  barrier) 
which  functions  aal  a  loading  ramp  when 
the  lift  is  at  ground  level,  shall  be 
sufficient  when  rai  sed  or  closed,  or  a 

'  supplementary  sys  tem  shall  be 
provided,  to  prevei  it  a  power  wheelchair 
or  mobility  aid  from  riding  over  or 
defeating  it.  The  oi  iter  barrier  of  the  lift 
shall  automaticall3  rise  or  close,  or  a 
supplementary  sys  tem  shall 
automatically  eng{  ge,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  is  mora  than  3  inches  above 
the  station  platfon  i  or  roadway  and  the 
Uft  is  occupied.  Al  ematively,  a  barrier 
or  system  may  be  i  aised,  lowered, 
opened,  closed,  engaged  or  disengaged 
by  the  lift  operator:  provided  an  interlock 
or  inherent  design  ifeature  prevents  the 
lift  from  rising  unless  the  barrier  is 
raised  or  closed  on  the  supplementary 
system  is  engaged] 

(6)  Platform  surmce.  The  lift  platform 
surface  shall  be  fr^e  of  any  protrusions 
over  V4  inch  high  akid  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  width  of  28 V^  inches  at 
the  platform,  a  minimimi  clear  width  of 
30  inches  measured  from  2  inches  above 
the  lift  platform  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  s  nrface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1) 

(7)  Platform  gap.  t.  Any  openings 
between  the  lift  pi  itform  surface  and  the 
raised  barriers  she  11  not  exceed  %  inch 
wide.  When  the  Hi  t  is  at  vehicle  floor 
height  with  the  inr  er  barrier  (if 
applicable)  down  or  retracted,  gaps 
between  the  forward  lift  platform  edge 
and  vehicle  floor  s  lall  not  exceed  V^ 
inch  horizontally  £  nd  %  inch  vertically. 
Platforms  on  semii  lutomatic  lifts  may 
have  a  hand  hold  not  exceeding  IV^ 
inches  by  4Vi  inches  located  between 
the  edge  barriers. 

(8)  Platform  enti  ance  ramp.  The 
entrance  ramp,  or  oading-edge  barrier 
used  as  a  ramp,  sli  all  not  exceed  a  slope 


of  1:8  measured  on  level  ground,  for  a 
maximum  rise  of  3  inches,  and  the 
transition  from  the  station  platform  or 
roadway  to  ramp  may  be  vertical 
without  edge  treatment  up  to  V*  inch. 
Thresholds  between  V*  inch  and  Vi  inch 
high  shall  be  beveled  with  a  slope  no 
greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll)  in  any 
direction  between  its  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  through  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  lift 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
Handrails  shall  have  a  cross-sectional 
diameter  between  1  Va  inches  and  1  Vt 
inches  or  shall  provide  an  equivalent 
grasping  surface,  and  have  eased  edges 
with  comer  radii  of  not  less  than  Vi 
inch.  Handrails  shall  be  placed  to 
provide  a  minimum  1  Vz  inches  knuckle 
clearance  from  the  nearest  adjacent 
surface.  Handrails  shall  not  interfere 
with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(c)  Vehicle  ramp  or  bridge  plate — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 


600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridige  plate  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
or  bridge  plates  shorter  than  30  inches 
shall  support  a  load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
from  the  surt'ace  greater  than  V4  inch, 
shall  have  a  clear  width  of  30  inches, 
and  shall  accommodate  both  four-wheel 
and  three-wheel  mobility  aids. 

(3)  Ramp  threshold.  The  transition 
from  roadway  or  station  platform  and 
the  transition  from  vehicle  floor  to  the 
ramp  or  bridge  plate  may  be  vertical 
without  edge  treatment  up  to  V*  inch. 
Changes  in  level  between  V*  inch  and  V^ 
inch  shall  be  beveled  with  a  slope  no 
greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  have  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  floor,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  less,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 
slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 
station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  and  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  vehicle  devices  provided  they 
meet  the  displacement  requirements  of 
paragraph  (c)(6)(i)  of  this  section. 
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(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridge  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  vehicle 
while  starting  to  board,  and  to  continue 
to  use  them  throughout  the  boarding 
process,  and  shall  have  the  top  between 
30  inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1 V*  inches 
and  1  Vi  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vft  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

§1192.85    B«twMn-car  barrtert. 

Where  vehicles  operate  in  a  high- 
platform,  level-boarding  mode,  devices 
or  systems  shall  be  provided  to  prevent, 
deter  or  warn  individuals  from 
inadvertently  stepping  off  the  platform 
between  cars.  Appropriate  devices 
include,  but  are  not  limited  to. 
pantograph  gates,  chains,  motion 
detectors  or  other  suitable  devices. 

$1192.87    Public  Information  system. 

(a)  Each  vehicle  shall  be  equipped 
with  an  interior  public  address  system 
permitting  transportation  system 
personnel,  or  recorded  or  digitized 
human  speech  messages,  to  announce 
stations  and  provide  other  passenger 
information.  Alternative  systems  or 
devices  which  provide  equivalent  access 
are  also  permitted. 

(b)  [Reserved] 

Subpart  E— Commuter  Rail  Cars  and 
Systems 

$1192.91    Qeneral. 

(a)  New,  used  and  remanufactured 
commuter  rail  cars,  to  be  considered 
accessible  by  regiUations  issued  by  the 
Department  of  Transportation  in  49  CFR 
part  37.  shall  comply  with  this  subpart. 

(b]  If  portions  of  the  car  are  modified 
in  such  a  way  that  it  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 


that  inaccessible  cars  be  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(c)(l]  Commuter  rail  cars  shall  comply 
with  SS  1192.93(d)  and  1192.109  for  level 
boarding  wherever  structurally  and 
operationally  practicable. 

(2)  Where  level  boarding  is  not 
structurally  or  operationally  practicable, 
commuter  rail  cars  shall  comply  with 
$  1192.95. 

(d)  Existing  vehicles  retrofitted  to 
comply  with  the  "one-car-per-train  rule" 
at  49  CFR  37.93  shall  comply  with 
$S  1192.93(e).  1192.95(a]  and  1192.107 
and  shall  have,  in  new  and  key  stations, 
at  least  one  door  on  each  side  from 
which  passengers  board  which  complies 
with  §  1192.93(d].  Vehicles  previously 
designed  and  manufactured  in 
accordance  with  the  program 
accessibility  requirements  of  section  504 
of  the  Rehabilitation  Act  of  1973,  or 
implementing  regulations  issued  by  the 
Department  of  Transportation  that  were 
in  effect  before  October  7, 1991,  and 
which  can  be  entered  and  used  from 
stations  in  which  they  are  to  be 
operated,  may  be  used  to  satisfy  the 
requiremento  of  49  CFR  37.93. 

S  1192.93    Doorways. 

(a)  Clear  width.  (1)  At  least  one  door 
on  each  side  of  the  car  from  which 
passengers  board  opening  onto  station 
platforms  and  at  least  one  adjacent 
doorway  into  the  passenger  coach 
compartment,  if  provided,  shall  have  a 
minimum  clear  opening  of  32  inches. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have,  to  the  maximum  extent 
practicable  in  accordance  with  the 
regulations  issued  under  the  Federal 
Railroad  Safety  Act  of  1970  (49  CFR 
parts  229  and  231),  a  clear  opening  of  30 
inches. 

(b)  Passageways.  A  route  at  least  32 
inches  wide  shall  be  provided  from 
doors  required  to  be  accessible  by 
paragraph  (a)(1)  of  this  section  to 
seating  locations  complying  with 

$  1192.95(d).  In  cars  where  such 
doorways  require  passage  through  a 
vestibule,  such  vestibule  shall  have  a 
minimum  width  of  42  inches.  (See  Fig.  3) 

(c)  Signals.  If  doors  to  the  platform 
close  automatically  or  from  a  remote 
location,  auditory  and  visual  warning 
signals  shall  be  provided  to  alert 
passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  Cars 
operating  in  stations  with  high 
platforms,  or  mini-high  platforms,  shall 


be  coordinated  with  the  boarding 
platform  design  such  that  the  horizontal 
gap  between  a  car  at  rest  and  the 
platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  car  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height.  Vertical  alignment 
may  be  accomplished  by  car  air 
suspension,  platform  lifts  or  other 
devices,  or  any  combination. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  within  plus  or  minus  1  ^  inches  of 
the  platform  height.  At  key  stations,  the 
horizontal  gap  between  at  least  one 
accessible  door  of  each  such  vehicle  and 
the  platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Where  platform  set- 
backs do  not  allow  the  horizontal  gap  or 
vertical  alignment  specified  in 
paragraph  (d)  (1)  or  (2)  of  this  section, 
car,  platform  or  portable  lifts  complying 
with  $  1192.95(b),  or  car  or  platform 
ramps  or  bridge  plates,  complying  with 

$  1192.95(c),  shall  be  provided. 

(4)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(e)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  all  doors  complying  with 
this  section  unless  all  cars  are 
accessible  and  are  not  marked  by  the 
access  symbol  (See  Fig.  6).  Appropriate 
signage  shall  also  indicate  which 
accessible  doors  are  adjacent  to  an 
accessible  restroom,  if  applicable. 

$1192.95    MoMilty  sM  accMSibimy. 

(a)(1)  General.  All  new  commuter  rail 
cars,  other  than  level  entry  cars,  covered 
by  this  subpart  shall  provide  a  level- 
change  mechanism  or  boarding  device 
(e.g.,  lift,  ramp  or  bridge  plate) 
complying  with  either  paragraph  (b)  or 
(c)  of  this  section;  sufficient  clearances 
to  permit  a  wheelchair  or  mobility  aid 
user  to  reach  a  seating  location;  and  at 
least  two  wheelchair  or  mobility  aid 
seating  locations  complying  with 
paragraph  (d)  of  this  section. 

(2)  Exception.  If  portable  or  platform 
lifts,  ramps  or  bridge  plates  meeting  the 
applicable  requirements  of  this  section 
are  provided  on  station  platforms  or 
other  stops,  or  mini-high  platforms 
complying  with  S  1192.93(d)  are 
provided,  at  stations  or  stops  required  to 
be  accessible  by  49  CFR  part  37,  the  car 
is  not  required  to  be  equipped  with  a 
car-borne  device.  Where  each  new  car 
is  compatible  with  a  single  platform- 
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mounted  access  sj  stem  or  device, 
additional  system)  or  devices  are  not 
required  for  each  ( ar  provided  that  the 
single  device  couh  be  used  to  provide 
access  to  each  ne\f  car  if  passengers 
using  wheelchairs  or  mobility  aids  could 
not  be  accommodi  ted  on  a  single  car. 

(b)  Car  Lift— (1]  Design  load.  The 
design  load  of  the  ift  shall  be  at  least 
600  pounds.  Workj  ng  parts,  such  as 
cables,  pulleys,  an  d  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  su  )port  of  the  load,  shall 
have  a  safety  fact(  r  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworlt  ing  parts,  such  as 
platform,  frame,  ai  id  attachment 
hardware  which  v\  ould  not  be  expected 
to  wear,  shall  havd  a  safety  factor  of  at 
least  three,  based  m  the  ultimate 
strength  of  the  ma  erial. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
car  brakes,  propuliion  system,  or  door, 
or  shall  provide  otner  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  car  cannot  be  moved  when  the  lift  is 
not  stowed  and  sojthe  Uft  cannot  be 
deployed  unless  the  interlocks  or 
systems  are  engagi  >d.  The  lift  shall 
deploy  to  all  platfcrm  levels  normally 
encountered  in  the  operating 
environment.  Whej-e  provided,  each 
control  for  depioyihg,  lowering,  raising, 
and  stowing  the  lif  I  and  lowering  the 
roll-off  barrier  sha  1  be  of  a  momentary 
contact  type  requii  ing  continuous 
manual  pressure  b  i  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platfc  rm  is  occupied.  The 
controls  shall  allo\  ^  reversal  of  the  lift 
operation  sequeno !,  such  as  raising  or 
lowering  a  platfonn  that  is  part  way 
down,  without  allolwing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  V\  here  physical  or 
safety  constraints  )revent  the 
deployment  at  son  e  stops  of  a  lift 
having  its  long  din  ension  perpendicular 
to  the  car  axis,  the  transportation  entity 
may  specify  a  lift  \  trhich  is  designed  to 
deploy  with  its  long  dimension  parallel 
to  the  car  axis  and  which  pivots  into  or 
out  of  the  car  whil  >  occupied  (i.e., 
"rotary  lift").  The  i  equirements  of 
paragraph  (b)(2)(i]  of  this  section 
prohibiting  the  lift  Ifrom  being  stowed 
while  occupied  shAll  not  apply  to  a  lift 
design  of  this  type  if  the  stowed  position 
is  within  the  passe  nger  compartment 
and  the  lift  is  intended  to  be  stowed 
while  occupied. 

(iii)  Exception.  T  he  brake  or 
propulsion  system  interlock  requirement 
does  not  apply  to  i .  platform  mounted  or 
portable  lift  provi(  ed  that  a  mechanical, 
'  lystem  operates  to 


electrical  or  other 


ensure  that  cars  do  not  move  when  the 
lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  or 
platform  level  with  a  lift  occupant  and 
raising  and  stowing  the  empty  lift  if  the 
power  to  the  lift  fails.  No  emergency 
method,  manual  or  otherwise,  shall  be 
capable  of  being  operated  in  a  manner 
that  could  be  hazardous  to  the  lift 
occupant  or  to  the  operator  when 
operated  according  to  manufacturer's 
instructions,  and  shall  not  permit  the 
platfonn  to  be  stowed  or  folded  when 
occupied,  unless  the  lift  is  a  rotary  lift 
intended  to  be  stowed  while  occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  car  until  the  lift  is  in  its 
fully  raised  position.  Each  side  of  the  lift 
platform  which,  in  its  raised  position, 
extends  beyond  the  car  shall  have  a 
barrier  a  minimum  1  Vi  inches  high.  Such 
barriers  shall  not  interfere  with 
maneuvering  into  or  out  of  the  car.  The 
loading-edge  barrier  (outer  barrier] 
which  functions  as  a  loading  ramp  when 
the  lift  is  at  ground  or  station  platform 
level,  shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 
be  provided,  to  prevent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  rise  or  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  platform  is  more  than  3 
inches  above  the  station  platform  and 
the  lift  is  occupied.  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  closed,  engaged  or 
disengaged  by  the  lift  operator  provided 
an  interlock  or  inherent  design  feature 
prevents  the  lift  from  rising  unless  the 
barrier  is  raised  or  closed  or  the 
supplementary  system  is  engftged. 

(6)  Platform  surface.  The  lift  platform 
surface  shall  be  free  of  any  protrusions 
over  V*  inch  high  and  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  width  of  28V^  inches  at 
the  platform,  a  minimum  clear  width  of 


30  inches  measured  from  2  inches  above 
the  lift  platfonn  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1) 

(7)  Platform  gaps.  Any  openings 
between  the  lift  platform  surface  and  the 
raised  barriers  shall  not  exceed  %  inch 
wide.  When  the  lift  is  at  car  floor  height 
with  the  inner  barrier  down  (if 
applicable)  or  retracted,  gaps  between 
the  forward  lift  platform  edge  and  car 
floor  shall  not  exceed  V4  inch 
horizontally  and  %  inch  vertically. 
Platforms  on  semi-automatic  lifts  may 
have  a  hand  hold  not  exceeding  1  Vt 
inches  by  4V^  inches  located  between 
the  edge  barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  when  measured  on  level  ground, 
for  a  maximum  rise  of  3  inches,  and  the 
transition  from  station  platform  to  ramp 
may  be  vertical  without  edge  treatment 
up  to  V*  inch.  Thresholds  between  Vi 
inch  and  Vt  inch  high  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll)  in  any 
direction  between  its  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  through  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  lift 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
prefened  standing  position. 

(13)  Handrails.  Platforms  on  lifts 
shall  be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
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minimum  30  inches  above  the  platform 
cuid  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  IV*  inches 
and  IV^  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  %  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  IV^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(c)  Car  ramp  or  bridge  plate — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plate  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
or  bridge  plates  shorter  than  30  inches 
shall  support  a  load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
trom  the  surface  greater  than  V*  inch 
high,  shall  have  a  clear  width  of  30 
inches  and  shall  accommodate  both 
four-wheel  and  three-wheel  mobility 
aids. 

(3]  Ramp  threshold.  The  transition 
from  station  platform  to  the  ramp  or 
bridge  plate  and  the  transition  from  car 
floor  to  the  ramp  or  bridge  plate  may  be 
vertical  without  edge  treatment  up  to  V* 
inch.  Changes  in  level  between  V*  inch 
and  Vt  inch  shall  be  beveled  with  a 
slope  no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  have  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  Root,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  less,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 
slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  from  which  the  ramp  is  deployed  is 


greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement 
When  in  use  for  boarding  or  a  lighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plates,  and 
station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  and  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  car  devices  provided  they  meet 
the  displacement  requirements  of 
paragraph  (c)(6)(i)  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridge  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  car  while 
starting  to  board,  and  to  continue  to  use 
them  throughout  the  boarding  process, 
and  shall  have  the  top  between  30 
inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structiire. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1  Mi  inches 
and  m  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  V»  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(d)  Mobility  aid  seating  location. 
Spaces  for  persons  who  wish  to  remain 
in  their  wheelchairs  or  mobility  aids 
shall  have  a  minimum  clear  floor  space 
48  inches  by  30  inches.  Such  spaces 
shall  adjoin,  and  may  overlap,  an 
accessible  path.  Not  more  than  6  inches 
of  the  required  clear  floor  space  may  be 
accommodated  for  footrests  under 
another  seat  provided  there  is  a 
minimum  of  9  inches  from  the  floor  to 
the  lowest  part  of  the  seat  overhanging 
the  space.  Seating  spaces  may  have 
fold-down  or  removable  seats  to 
accommodate  other  passengers  when  a 
wheelchair  or  mobiUty  aid  user  is  not 
occupying  the  area,  provided  the  seats, 


when  folded  up,  do  not  obstruct  the 
clear  floor  space  required.  (See  Fig.  2) 

iivz.vr    nmnof  drcumion,  nwianM 
and  ■tancMofw. 

(a)  Where  provided,  handrails  or 
stanchions  within  the  passenger 
compcutment  shall  be  placed  to  permit 
sufficient  turning  and  maneuvering 
space  for  wheelchairs  and  other 
mobility  aids  to  reach  a  seating  location, 
complying  with  S  1192.95(d).  from  an 
accessible  entrance.  The  diameter  or 
width  of  the  gripping  surface  of  interior 
handrails  and  stanchions  shall  be  1  Mi 
inches  to  1 V^  inches  or  shall  provide  an 
equivalent  gripping  surface.  Handrails 
shall  be  placed  to  provide  a  minimum 
m  inches  knuckle  clearance  from  the 
nearest  adjacent  surface. 

(b)  Where  provided,  handrails  or 
stanchions  shall  be  sufficient  to  permit 
safe  boarding,  on-board  circulation, 
seating  and  standing  assistance,  and 
alighting  by  persons  with  disabilities. 

(c)  At  entrances  equipped  with  steps, 
handrails  or  stanchions  shall  be 
provided  in  the  entrance  to  the  car  in  a 
configuration  which  allows  passengers 
to  grasp  such  assists  from  outside  the 
car  while  starting  to  board,  and  to 
continue  using  such  assists  throughout 
the  boarding  process,  to  the  extent 
permitted  by  49  CFR  part  231. 

91192M    Floors,  step*  and  thrMhotds. 

(a)  Floor  surfaces  on  aisles,  step 
treads,  places  for  standees,  and  areas 
where  wheelchair  and  mobility  aid  users 
are  to  be  accommodated  shall  be  slip- 
resistant. 

(b)  All  thresholds  and  step  edges  shall 
have  a  band  of  color(s)  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-daric  or 
dark-on-light. 

S  1192.101  ughtma 

(a)  Any  stepwell  or  doorway  with  a 
lift,  ramp  or  bridge  plate  shall  have, 
when  the  door  is  open,  at  least  2 
footcandles  of  illumination  measured  on 
the  step  tread,  ramp,  bridge  plate,  or  lift 
platform. 

(b)  The  doorways  of  cars  not 
operating  at  lighted  station  platforms 
shall  have  outside  lights  which,  when 
the  door  is  open,  provide  at  least  1 
footcandle  of  illumination  on  the  station 
platform  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  ec^e.  Such  lights  shall 
be  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

9  1 192.103    Public  Informatton  system. 

(a)  Each  car  shall  be  equipped  with  an 
interior  public  address  system 
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permitting  transport  ation  system 
personnel,  or  recorqed  or  digitized 
human  speech  messiages,  to  announce 
stations  and  provide  other  passenger 
information.  Altemi  itive  systems  or 
devices  which  prov  de  equivalent  access 
are  also  permitted, 
(b)  [Reserved]. 

91192.105    PrIoHty  ^Mting  tigra. 

(a)  Each  car  shall  contain  sign(s) 
which  indicate  that  pertain  seats  are 
priority  seats  for  persons  with 
disabilities  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  lise  them. 


(b)  Characters  on 
paragraph  (a)  shall 
height  rabo  betwee 
stroke  width-to-hei; 
and  1:10,  with  a  m: 
height  (using  an  up 
inch,  with  "wide"  s 
space  between  letti 
height  of  upper  casi 
contrast  with  the  b. 
light-on-dark  or  da 


[signs  required  by 
ave  a  width-to- 
3:5  and  1:1  and  a 
it  ratio  between  1:5 
lum  character 
T  case  "X")  of  % 
acing  (generally,  the 
'8  shall  be  Vis  the 
letters],  and  shall 
{ckground  either 
on-light. 


§1192.107    RMtrooi^ 

(a]  If  a  restroom  ii  provided  for  the 
general  public,  it  shall  be  designed  so  as 
to  allow  a  person  uaing  a  wheelchair  or 
mobility  aid  to  ente^  and  use  such 
restroom  as  specifiejd  in  paragraphs  (a) 
(1]  through  (5]  of  thik  section. 

(1)  The  minimmn  clear  floor  area  shall 
be  35  inches  by  60  inches.  Permanently 
installed  fixtures  m»y  overlap  this  area 
a  maximum  of  6  inches,  if  the  lowest 
portion  of  the  fixtur ;  is  a  minimum  of  9 
inches  above  the  flo  or,  and  may  overlap 
a  maximimi  of  19  in  ;hes,  if  the  lowest 
portion  of  the  fixtur ;  is  a  minimum  of  29 
inches  above  the  flc  or,  provided  such 
fixtures  do  not  intenere  with  access  to 
the  water  closet.  Fold-down  or 
retractable  seats  or  shelves  may  overlap 
the  clear  floor  spact  at  a  lower  height 
provided  they  can  be  easily  folded  up  or 
moved  out  of  the  way. 

(2)  The  height  of  ne  water  closet  shall 
be  17  inches  to  19  ii  ches  measured  to 
the  top  of  the  toilet  seat.  Seats  shall  not 
be  sprung  to  return  to  a  lifted  position. 

(3]  A  grab  bar  at  east  24  inches  long 
shall  be  mounted  b<  hind  the  water 
closet,  and  a  horizo  ital  grab  bar  at  least 
40  inches  long  shall  be  mounted  on  at 


least  one  side  wall 
more  than  12  inchei 
at  a  height  between 


with  one  end  not 
from  the  back  wall, 
33  inches  and  36 


inches  above  the  flc  or. 

(4]  Faucets  and  flash  controls  shall  be 
operable  with  one  Y  and  and  shall  not 
require  tight  graspii  tg,  pinching,  or 
twisting  of  the  wris  .  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N).  ( lontrols  for  flush 


valves  shall  be  mounted  no  more  than 
44  inches  above  the  floor. 

(5)  Doorways  on  the  end  of  the 
enclosure,  opposite  the  water  doset, 
shall  have  a  minimum  clear  opening 
width  of  32  inches.  Doorways  on  the 
side  wall  shall  have  a  minimum  clear 
opening  width  of  39  inches.  Door  latches 
and  hardware  shall  be  operable  with 
one  hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

(b]  Restrooms  required  to  be 
accessible  shall  be  in  close  proximity  to 
at  least  one  seating  location  for  persons 
using  mobility  aids  and  shall  be 
connected  to  such  a  space  by  an 
unobstructed  path  having  a  minimimi 
width  of  32  inches. 

§1192.109    B«twMn-car  tMrrtars. 

Where  vehicles  operate  in  a  high- 
platform,  level-boarding  mode,  and 
where  between-car  bellows  are  not 
provided,  devices  or  systems  shall  be 
provided  to  prevent,  deter  or  warn 
individuals  from  inadvertently  stepping 
oH  the  platform  between  cars. 
Appropriate  devices  include,  but  are  not 
limited  to,  pantograph  gates,  chains, 
motion  detectors  or  other  suitable 
devices. 

Subpart  F— Intercity  Rail  Cars  and 
Systems 

§1192.111    QeneraL 

(a]  New,  used  and  remanufactured 
intercity  rail  cars,  to  be  considered 
accessible  by  regulations  issued  by  the 
Department  of  Transportation  in  49  CFR 
part  37,  shall  comply  with  this  subpart  to 
the  extent  required  for  each  type  of  car 
as  specified  below. 

(1]  Single-level  rail  passenger  coaches 
and  food  service  cars  (other  than  single- 
level  dining  cars]  shall  comply  with 
SS  1192.113  through  1192.123. 
Compliance  with  S  1192.125  shaU  be 
required  only  to  the  extent  necessary  to 
meet  the  requirements  of  paragraph  (d] 
of  this  section. 

(2]  Single-level  dining  and  lounge  cars 
shall  have  at  least  one  connecting 
doorway  complying  with 
S  1192.113(a](2).  connected  to  a  car 
accessible  to  persons  using  wheelchairs 
or  mobility  aids,  and  at  least  one  space 
complying  with  S  1192.125(d]  (2]  and  (3), 
to  provide  table  service  to  a  person  who 
wishes  to  remain  in  his  or  her 
wheelchair,  and  space  to  fold  and  store 
a  wheelchair  for  a  person  who  wishes  to 
transfer  to  an  existing  seat. 

(3)  Bi-level  dining  cars  shall  comply 
with  S§  lig2.113(a](2),  lig2.115(b), 
1192.117(a],  and  1192.121. 

(4]  Bi-level  lounge  cars  shall  have 
doors  on  the  lower  level,  on  each  side  of 


the  car  from  which  passengers  board, 
complying  with  §  1192.113,  a  restroom 
complying  with  §  1192.123,  and  at  least 
one  space  complying  with  §  1192.125(d) 
(2)  and  (3]  to  provide  table  service  to  a 
person  who  wishes  to  remain  in  his  or 
her  wheelchair  and  space  to  fold  and 
store  a  wheelchair  for  a  person  who 
wishes  to  transfer  to  an  existing  seat. 

(5)  Restrooms  complying  with 
§  1192.123  shall  be  provided  in  single- 
level  rail  passenger  coaches  and  food 
service  cars  adjacent  to  the  accessible 
seating  locations  required  by  paragraph 
(d]  of  this  section.  Accessible  restrooms 
are  required  in  dining  and  lounge  cars 
only  if  restrooms  are  provided  for  other 
passengers. 

(6]  Sleeper  cars  shall  comply  with 
SS  1192.113  (b)  through  (d),  1192.115 
through  1192.121,  and  1192.125,  and  have 
at  least  one  compartment  which  can  be 
entered  and  used  by  a  person  using  a 
wheelchair  or  mobility  aid  and 
complying  with  S  1192.127. 

(b)(l]  If  physically  and  operationally 
practicable,  intercity  rail  cars  shall 
comply  with  S  1192.113(d)  for  level 
boarding. 

(2)  Where  level  boarding  is  not 
structurally  or  operationally  practicable, 
intercity  rail  cars  shall  comply  with 
§  1192.125. 

(c)  If  portions  of  the  car  are  modified 
in  a  way  that  affects  or  could  affect 
accessibility,  each  such  portion  shfdl 
comply,  to  the  extent  practicable,  with 
the  applicable  provisions  of  this  subpart. 
This  provision  does  not  require  that 
inaccessible  cars  be  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(d)  Passenger  coaches  or  food  service 
cars  shall  have  the  number  of  spaces 
complying  with  S  1192.125(d)(2)  and  the 
number  of  spaces  complying  with 

S  1192.125(d)(3),  as  required  by  49  CFR 
37.91. 

(e)  Existing  cars  retrofitted  to  meet  the 
seating  requirements  of  49  CFR  37.91 
shall  comply  with  S§  1192.113(e), 
1192.123, 1192.125(d]  and  shall  have  at 
least  one  door  on  each  side  from  which 
passengers  board  complying  with 

§  1192.113(d).  Existing  cars  designed  and 
manufactured  to  be  accessible  in 
accordance  with  Department  of 
Transportation  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  that  were  in 
effect  before  October  7,1991,  shall 
comply  with  S  1192.125(a). 

§1192.113    Doorways. 

(a)  Clear  width.  (1)  At  least  one 
doorway,  on  each  side  of  the  car  from 
which  passengers  board,  of  each  car 
required  to  be  accessible  by 
S  1192.111(a)  and  where  the  spaces 
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required  by  §  1192.111(d]  are  located, 
and  at  least  one  adjacent  doorway  into 
coach  passenger  compartments  shall 
have  a  minimum  clear  opening  width  of 
32  inches. 

(2)  Doorways  at  ends  of  cars 
connecting  two  adjacent  cars,  to  the 
maximum  extent  practicable  in 
accordance  with  regulations  issued 
under  the  Federal  Railroad  Safety  Act  of 
1970  (49  CFR  parts  229  and  231),  shall 
have  a  clear  opening  width  of  32  inches 
to  permit  wheelchair  and  mobility  aid 
users  to  enter  into  a  single-level  dining 
car,  if  available. 

(b)  Passaway.  Doorways  required  to 
be  accessible  by  paragraph  (a)  of  this 
section  shall  permit  access  by  persons 
using  mobility  aids  and  shall  have  an 
unobstructed  passageway  at  least  32 
inches  wide  leading  to  an  accessible 
sleeping  compartment  complying  with 
§  1192.127  or  seating  locations 
complying  with  §  1192.125(d).  In  cars 
where  such  doorways  require  passage 
through  a  vestibule,  such  vestibule  shall 
have  a  minimum  width  of  42  inches,  (see 
Fig.  4) 

(c)  Signals.  If  doors  to  the  platform 
close  automatically  or  from  a  remote 
location,  auditory  and  visual  warning 
signals  shall  be  provided  to  alert 
passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platforms — (1)  Requirements.  Cars 
which  provide  level-boarding  in  stations 
with  high  platforms  shall  be  coordinated 
with  the  boarding  platform  or  mini-high 
platform  design  such  that  the  horizontal 
gap  between  a  car  at  rest  and  the 
platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  car  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height.  Vertical  alignment 
may  be  accomplished  by  car  air 
suspension,  platform  lifts  or  other 
devices,  or  any  combination. 

(2)  Exception.  New  cars  operating  in 
existing  stations  may  have  a  floor  height 
within  plus  or  minus  1  Vt  inches  of  the 
platform  height. 

(3)  Exception.  Where  platform  set- 
backs do  not  allow  the  horizontal  gap  or 
vertical  alignment  specified  in 
paragraph  (d)  (1)  or  (2),  platform  or 
portable  lifts  complying  with 

§  1192.125(b),  or  car  or  platform  bridge 
plates,  complying  with  §  1192.125(c), 
may  be  provided. 

(4)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  existing  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(e)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 


the  exterior  of  all  doors  complying  with 
this  section  unless  all  cars  and  doors  are 
accessible  and  are  not  marked  by  the 
access  symbol  (see  Fig.  6).  Appropriate 
signage  shall  also  indicate  which 
accessible  doors  are  adjacent  to  an 
accessible  restroom,  if  applicable. 

§  1 192.11 5    Interior  circulation,  handrails 
and  atanchion*. 

(a)  Where  provided,  handrails  or 
stanchions  within  the  passenger 
compartment  shall  be  placed  to  permit 
sufficient  turning  and  maneuvering 
space  for  wheelchairs  and  other 
mobihty  aids  co  reach  a  seating  location, 
complying  with  §  1192.125(d),  from  an 
accessible  entrance.  The  diameter  or 
width  of  the  gripping  surface  of  interior 
handrails  and  stanchions  shall  be  IV4 
inches  to  1 V^  inches  or  shall  provide  an 
equivalent  gripping  suriace.  Handrails 
shall  be  placed  to  provide  a  minimum 

1  ¥i  inches  knuckle  clearance  from  the 
nearest  adjacent  suriace. 

(b)  Where  provided,  handrails  and 
stanchions  shall  be  sufficient  to  permit 
safe  boarding,  on-board  circulation, 
seating  and  standing  assistance,  and 
alighting  by  persons  with  disabilities. 

(c)  At  entrances  equipped  with  steps, 
handrails  or  stanchions  shall  be 
provided  in  the  entrance  to  the  car  in  a 
configuration  which  allows  passengers 
to  grasp  such  assists  from  outside  the 
car  while  starting  to  board,  and  to 
continue  using  such  assists  throughout 
the  boarding  process,  to  the  extent 
permitted  by  49  CFR  part  231. 

§  1 192.1 17    Floor*,  steps  and  thresholds. 

(a)  Floor  surfaces  on  aisles,  step 
treads  and  areas  where  wheelchair  and 
mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 

(b)  All  step  edges  and  thresholds  shall 
have  a  band  of  color(s)  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-dark  or 
dark-on-light. 

§1192.119    Lighting. 

(a)  Any  stepwell,  or  doorway  with  a 
lift,  ramp  or  bridge  plate,  shall  have, 
when  the  door  is  open,  at  least  2 
footcandles  of  illumination  measured  on 
the  step  tread,  ramp,  bridge  plate  or  lift 
platform. 

(b)  The  doorways  of  cars  not 
operating  at  lighted  station  platforms 
shall  have  outside  lights  which,  when 
the  door  is  open,  provide  at  least  1 
footcandle  of  illumination  on  the  station 
platform  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  edge.  Such  lights  shall 
be  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 


§  1 192.121    Public  information  systsm. 

(a)  Each  car  shall  be  equipped  with  a 
public  address  system  permitting 
transportation  system  personnel,  or  , 
recorded  or  digitized  human  speech 
messages,  to  announce  stations  and 
provide  other  passenger  information. 
Alternative  systems  or  devices  which 
provide  equivalent  access  are  also 
permitted. 

(b)  [Reserved] 

§1192.123    Restrooms. 

(a)  If  a  restroom  is  provided  for  the 
general  pubhc,  and  an  accessible 
restroom  is  required  by  %  1192.111  (a) 
and  (e).  it  shall  be  designed  so  as  to 
allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter  and  use  such 
restroom  as  specified  in  paragraphs  (a) 
(1)  through  (5)  of  this  section. 

(1)  The  minimum  clear  floor  area  shall 
be  35  inches  by  60  inches.  Permanently 
installed  fixtures  may  overlap  this  area 
a  maximum  of  6  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  9 
inches  above  the  floor,  and  may  overlap 
a  maximum  of  19  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  29 
inches  above  the  floor.  Fixtures  shall  not 
interfere  with  access  to  and  use  of  the 
water  closet.  Fold-down  or  retractable 
seats  or  shelves  may  overlap  the  clear 
floor  space  at  a  lower  height  provided 
they  can  be  easily  folded  up  or  moved 
out  of  the  way. 

(2)  The  height  of  the  water  closet  shall 
be  17  inches  to  19  inches  measured  to 
the  top  of  the  toilet  seat.  Seats  shall  not 
be  sprung  to  return  to  a  lifted  position. 

(3)  A  grab  bar  at  least  24  inches  long 
shall  be  mounted  behind  the  water 
closet,  and  a  horizontal  grab  bar  at  least 
40  inches  long  shall  be  mounted  on  at 
least  one  side  wall,  with  one  end  not 
more  than  12  inches  from  the  back  wall, 
at  a  height  between  33  inches  and  36 
inches  above  the  floor. 

(4)  Faucets  and  flush  controls  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N).  Controls  for  flush 
valves  shall  be  mounted  no  more  than 
44  inches  above  the  floor. 

(5)  Doorways  on  the  end  of  the 
enclosure,  opposite  the  water  closet, 
shall  have  a  minimum  clear  opening 
width  of  32  inches.  Doorways  on  the 
side  wall  shall  have  a  minimum  clear 
opening  width  of  39  inches.  Door  latches 
and  hardware  shall  be  operable  with 
one  hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

(b)  Restrooms  required  to  be 
accessible  shall  be  in  close  proximity  to 
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at  least  one  seatii^  location  for  persons 
using  mobility  aidb  complying  with 
S  1192.125(d]  and  shall  be  connected  to 
such  a  space  by  an  unobstructed  path 
having  a  minimum  width  of  32  inches. 

§1192.125    MoMlltV  aM  accMSltXIIty. 

(a)(1)  General.  M  intercity  rail  cars, 
other  than  level  eytry  cars,  required  to 
be  accessible  by  9§  1192.111  (a)  and  (e) 
of  this  subpart  shJU  provide  a  level- 
change  mechanisiti  or  boarding  device 
(e.g.,  lift,  ramp  or  bridge  plate) 
complying  with  either  paragraph  (b)  or 
(c)  of  this  section  and  sufficient 
clearances  to  permit  a  wheelchair  or 
other  mobility  aid  user  to  reach  a 
seating  location  complying  with 
paragraph  (d)  of  tkis  section. 

(2)  Exception.  II  portable  or  platform 
lifts,  ramps  or  bridge  plates  meeting  the 
applicable  requirflments  of  this  section 
are  provided  on  si  ation  platforms  or 
other  stops,  or  mil  li-high  platforms 
complying  with  §  1192.113(d)  are 
provided,  at  static  ns  or  stops  required  to 
be  accessible  by  ^  9  CFR  part  37,  the  car 
is  not  required  to  )e  equipped  with  a 
car-borne  device. 

(b)  Car  Lift— (\  Design  had.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Work  ing  parts,  such  as 
cables,  pulleys,  ai  d  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  si  pport  of  the  load,  shall 
have  a  safety  fact  }r  of  at  least  six, 
based  on  the  ultin  late  strength  of  the 
material.  Nonwor  cing  parts,  such  as 
platform,  frame,  a  nd  attachment 
hardware  which  \  /ould  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  m«  terial. 

(2)  Controls — (i  Requirements.  The 
controls  shall  be  i  iterlocked  with  the 
car  brakes,  propu  sion  system,  or  door, 
or  shall  provide  o  iier  appropriate 
mechanisms  or  s)  stems,  to  ensure  that 
the  car  cannot  be  moved  when  the  lift  is' 
not  stowed  and  S(  i  the  lift  cannot  be 
deployed  unless  t  le  interlocks  or 
systems  are  enga  ;ed.  The  lift  shall 
deploy  to  all  platj  srm  levels  normally 
encountered  in  th ;  operating 
environment.  Wh  !re  provided,  each 
control  for  deploj  ing,  lowering,  raising, 
and  stowing  the  1  ft  and  lowering  the 
roll-off  barrier  sh  ill  be  of  a  momentary 
contact  type  requ  ring  continuous 
manual  pressure  )y  the  operator  and 
shall  not  allow  in  proper  lift  sequencing 
when  the  lift  plat  orm  is  occupied.  The 
controls  shall  allc  w  reversal  of  the  lift 
operation  sequen  :e,  such  as  raising  or 
lowering  a  platfo  m  that  is  part  way 
down,  without  al  owing  an  occupied 
platform  to  fold  a  r  retract  into  the 
stowed  position. 


(ii)  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  car  axis,  the  transportation  entity 
may  specify  a  lift  which  is  designed  to 
deploy  with  its  long  dimension  parallel 
to  the  car  axis  and  which  pivots  into  or 
out  of  the  car  while  occupied  (i.e., 
"rotary  lift").  The  requirements  of 
paragraph  (b)(2)(i)  of  this  section 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  to  a  lift 
design  of  this  type  if  the  stowed  position 
is  within  the  passenger  compartment 
and  the  lift  is  intended  to  be  stowed 
while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlocks 
requirement  does  not  apply  to  platform 
mounted  or  portable  lifts  provided  that  a 
mechanical,  electrical  or  other  system 
operates  to  ensure  that  cars  do  not  move 
when  the  lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  or  station 
platform  level  with  a  lift  occupant,  and 
raising  and  stowing  the  empty  lift  if  the 
power  to  the  lift  fails.  No  emergency 
method,  manual  or  otherwise,  shall  be 
capable  of  being  operated  in  a  maimer 
that  could  be  hazardous  to  the  lift 
occupant  or  to  the  operator  when 
operated  according  to  manufacturer's 
instructions,  and  shall  not  permit  the 
platform  to  be  stowed  or  folded  when 
occupied,  unless  the  lift  is  a  rotary  lift 
and  is  intended  to  be  stowed  while 
occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  failing,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  Hft  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  car  until  the  lift  is  in  its 
fully  raised  position.  Each  side  of  the  lift 
platform  which,  in  its  raised  position, 
extends  beyond  the  car  shall  have  a 
barrier  a  minimum  iVi  inches  high.  Such 
barriers  shall  not  interfere  with 
maneuvering  into  or  out  of  the  car.  The 
loading-edge  barrier  (outer  barrier) 
which  functions  as  a  loading  ramp  when 
the  lift  is  at  ground  or  station  platform 
level,  shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 


be  provided,  to  prevent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  rise  or  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  platform  is  more  than  3 
inches  above  the  station  platform  and 
the  lift  is  occupied.  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  closed,  engaged  or 
disengaged  by  the  lift  operator  provided 
an  interlock  or  inherent  design  feature 
prevents  the  lift  from  rising  unless  the 
barrier  is  raised  or  closed  or  the 
supplementary  system  is  engaged. 

(6)  Platform  surface.  The  lift  platform 
surface  shall  be  free  of  any  protrusions 
over  V*  inch  high  and  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  width  of  28Vi  inches  at 
the  platform,  a  minimum  clear  width  of 
30  inches  measured  from  2  inches  above 
the  lift  platform  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1.) 

(7)  Platform  gaps.  Any  openings 
between  the  lift  platform  surface  and  the 
raised  barriers  shall  not  exceed  %  inch 
wide.  When  the  lift  is  at  car  floor  height 
with  the  inner  barrier  (if  applicable) 
down  or  retracted,  gaps  between  the 
forward  lift  platform  edge  and  car  floor 
shall  not  exceed  Vs  inch  horizontally 

.  and  %  inch  vertically.  Platforms  on 
semi-automatic  lifts  may  have  a  hand 
hold  not  exceeding  1V4  inches  by  4Vi 
inches  located  between  the  edge 
barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  when  measured  on  level  ground, 
for  a  maximum  rise  of  3  inches,  and  the 
transition  from  station  platform  to  ramp 
may  be  vertical  without  edge  treatment 
up  to  V*  inch.  Thresholds  between  V* 
inch  and  Va  inch  high  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  car  roll)  in  any 
direction  between  its  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  through  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  Hft 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches /second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
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requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift,  and  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest. portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1 V*  inches 
and  iVt  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vs  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  1 V^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(c)  Car  ramp  or  bridge  plate — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plate  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
or  bridge  plates  shorter  than  30  inches 
shall  support  a  load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
from  the  surface  greater  than  V*  inch 
high,  shall  have  a  clear  width  of  30 
inches  and  shall  accommodate  both 
four-wheel  and  three-wheel  mobility 
aids. 

(3)  Ramp  threshold.  The  transition 
from  station  platform  to  the  ramp  or 
bridge  plate  and  the  transition  from  car 
floor  to  the  ramp  or  bridge  plate  may  be 
vertical  without  edge  treatment  up  to  V* 
inch.  Changes  in  level  between  Vt  inch 
and  Vt  inch  shall  be  beveled  with  a 
slope  no  greater  than  1:2. 


(4)  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  hav«  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  floor,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  les^,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 
slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 
station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  and  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  car  devices  provided  they  meet 
the  displacement  requirements  of 
paragraph  (c](6)(i]  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridge  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  car  while 
starting  to  board,  and  to  continue  to  use 
them  throughout  the  boarding  process, 
and  shall  have  the  top  between  30 
inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1 V*  inches 
and  1 V^  inches  or  shall  provide  an 


equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  \»  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(d)  Seating — (1)  Requirements.  All 
intercity  rail  cars  required  to  be 
accessible  by  S  1192.111  (a)  and  (e)  of 
this  subpart  shall  provide  at  least  one, 
but  not  more  than  two,  mobility  aid 
seating  location(8)  complying  with 
paragraph  (d)(2)  of  this  section;  and  at 
least  one,  but  not  more  than  two,  seating 
location(s)  complying  with  paragraph 
(d)(3)  of  this  section  which  adjoin  or 
overlap  an  accessible  route  with  a 
minimum  clear  width  of  32  inches. 

(2)  Wheelchair  or  mobility  aid  spaces. 
Spaces  for  persons  who  wish  to  remain 
in  their  wheelchairs  or  mobility  aids 
shall  have  a  minimum  clear  floor  area  48 
inches  by  30  inches.  Such  space  may 
have  fold-down  or  removable  seats  for 
use  when  not  occupied  by  a  wheelchair 
or  mobility  aid  user.  (See  Fig.  2) 

(3)  Other  spaces.  Spaces  for 
individuals  who  wish  to  transfer  shall 
include  a  regular  coach  seat  or  dining 
car  booth  or  table  seat  and  space  to  fold 
and  store  the  passenger's  wheelchair. 

§  1192.127    StMping  compartmants. 

(a)  Sleeping  compartments  required  to 
be  accessible  shall  be  designed  so  as  to 
allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter,  maneuver  within 
and  approach  and  use  each  element 
within  such  compartment.  (See  Fig.  5.) 

(b)  Each  accessible  compartment  shall 
contain  a  restroom  complying  with 

S  1192.123(a)  which  can  be  entered 
directly  from  such  compartment. 

(c)  Controls  and  operating 
mechanisms  (e.g.,  heating  and  air 
conditioning  controls,  lighting  controls, 
call  buttons,  electrical  outlets,  etc.)  shall 
be  mounted  no  more  than  48  inches,  and 
no  less  than  15  inches,  above  the  floor 
and  shall  have  a  clear  floor  area  directly 
in  front  a  minimum  of  30  inches  by  48 
inches.  Controls  and  operating 
mechanisms  shall  be  operable  with  one 
hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

Subpart  0— Ov«r-th**Road  Busm  and 
Syatama 

S  11*2.161    Oanaral. 

(a)  New,  used  and  remanufactured 
over-the-road  buses,  to  be  considered 
accessible  by  regulations  issued  by  the 
Department  of  Transportation  in  49  CFR 
part  37,  shall  comply  with  this  subpart. 
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(b)  Over-the-roap  buses  covered  by  49 
CFR  37.7(c)  shall  comply  with  §  1192.23 
and  this  subpart. 

§1192.153    Doors,  #t*ps  and  thfMhotds. 

(a)  Floor  surfaced  on  aisles,  step 
treads  and  areas  where  wheelchair  and 
mobility  aid  users  pre  to  be 
accommodated  shall  be  slip-resistant. 

(b)  All  step  edgep  shall  have  a  band  of 
color(s]  running  th#  full  width  of  the  step 
which  contrasts  frdm  the  step  tread  and 
riser,  either  dark-o  i-light  or  light-on- 
dark. 

(c)  To  the  maxin  um  extent 
practicable,  doors  phall  have  a  minimum 
clear  width  when  (ipen  of  30  inches,  but 
in  no  case  less  thai  i  27  inches. 

91192.155    Intarior  {circulation,  handrails 
and  stanchions. 

(a]  Handrails  an  1  stanchions  shall  be 
provided  in  the  enhance  to  the  vehicle 
in  a  configuration  fvhich  allows 
passengers  to  gras^  such  assists  from 
outside  the  vehicl^  while  starting  to 
board,  and  to  continue  using  such 
handrails  or  stanclions  throughout  the 
boarding  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  IV* 
inches  and  1 V2  inc  les  or  shall  provide 
an  equivalent  gras  >ing  surface,  and 
have  eased  edges  <  nth  comer  radii  of 
not  less  than  %  ini  h.  Handrails  shall  be 
placed  to  provide  i  minimimi  1  Vi  inches 
knuckle  clearance  Tom  the  nearest 
adjacent  surface.  \  inhere  on-board  fare 
collection  devices  ire  used,  a  horizontal 
passenger  assist  si  all  be  located 
between  boarding  jassengers  and  the 
fare  collection  dev  ce  and  shall  prevent 
passengers  from  si  staining  injuries  on 
the  fare  collection  device  or  windshield 
in  the  event  of  a  si  dden  deceleration. 
Without  restricting  the  vestibule  space, 
the  assist  shall  provide  support  for  a 
boarding  passenge  r  from  the  door 
through  the  boardi  ig  procedure. 
Passengers  shall  b ;  able  to  lean  against 
the  assist  for  secui  ity  while  paying 
fares. 

(b)  Where  provii  led  within  passenger 
compartments,  hai  drails  or  stanchions 
shall  be  sufRcient  o  permit  safe  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

§1192.157    Ughtln 

(a)  Any  stepwell  or  doorway 
immediately  adjac  ent  to  the  driver  shall 
have,  when  the  do  )r  is  open,  at  least  2 
foot-candles  of  illumination  measured 
on  the  step  tread. 

(b)  The  vehicle  doorway  shall  have 
outside  light(s}  which,  when  the  door  is 
open,  provide  at  lejast  1  foot-candle  of 
illumination  on  thd  street  surface  for  a 
distance  of  3  feet  j  erpendicular  to  all 


points  on  the  bottom  step  tread  outer 
edge.  Such  light(8]  shall  be  located 
below  window  level  and  shielded  to 
protect  the  eyes  of  entering  and  exiting 
passengers. 

91192.159    Mobility  aid  aceessUMRy. 
[Rsssrvsd] 

Subpart  H— Other  Vehicles  and 
Systems 

91192.171    QsnsraL 

(a)  New,  used  and  remanufactured 
vehicles  and  conveyances  for  systems 
not  covered  by  other  subparts  of  this 
part,  to  be  considered  accessible  by 
regulations  issued  by  the  Department  of 
Transportation  in  49  CFR  part  37.  shall 
comply  with  this  subpart. 

(bj  If  portions  of  the  vehicle  or 
conveyance  are  modi^ed  in  a  way  that 
affects  or  could  affect  accessibility,  each 
such  portion  shall  comply,  to  the  extent 
practicable,  with  the  applicable 
provisions  of  this  subpart.  This 
provision  does  not  require  that 
inaccessible  vehicles  be  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(c)  Requirements  for  vehicles  and 
systems  not  covered  by  this  part  shall 
be  determined  on  a  case-by-case  basis 
by  the  Department  of  Transportation  in 
consultation  with  the  U.S.  Architectural 
and  Transportation  Barriers  Compliance 
Board  (Access  Board). 

§  1 1 92. 1 73    Automated  guideway  transtt 
vshlciss  and  systems. 

(a)  Automated  Guideway  Transit 
(ACT)  vehicles  and  systems,  sometimes 
called  "people  movers",  operated  in 
airports  and  other  areas  where  ACT 
vehicles  travel  at  slow  speed,  shall 
comply  with  the  provisions  of  §  §  1192.53 
[a)  through  (c),  and  1192.55  through 
1192.61  for  rapid  rail  vehicles  and 
systems. 

(b)  Where  the  vehicle  covered  by 
paragraph  (a)  of  this  section  will  operate 
in  an  accessible  station,  the  design  of 
vehicles  shall  be  coordinated  with  the 
boarding  platform  design  such  that  the 
horizontal  gap  between  a  vehicle  door  at 
rest  and  the  platform  shall  be  no  greater 
than  1  inch  and  the  height  of  the  vehicle 
floor  shall  be  within  plus  or  minus  ¥i 
inch  of  the  platform  height  under  all 
normal  passenger  load  conditions. 
Vertical  alignment  may  be  accomplished 
by  vehicle  air  suspension  or  other 
suitable  means  of  meeting  the 
requirement. 

(c)  In  stations  where  open  platforms 
are  not  protected  by  platform  screens,  a 
suitable  device  or  system  shall  be 
provided  to  prevent,  deter  or  warn 
individuals  from  stepping  off  the 
platform  between  cars.  Acceptable 
devices  include,  but  are  not  limited  to. 


pantograph  gates,  chains,  motion 
detectors  or  other  appropriate  devices. 

(d)  Light  rail  and  rapid  rail  ACT 
vehicles  and  systems  shall  comply  with 
subparts  D  and  C  of  this  part, 
respectively. 

§1192.175    High-speed  raH  ears,  monoraito 
and  systems. 

(a)  All  cars  for  high-speed  rail 
systems,  including  but  not  limited  to 
those  using  "maglev "  or  high  speed 
steel-wheel-on-steel-rail  technology,  and 
monorail  systems  operating  primarily  on- 
dedicated  rail  (i.e..  not  used  by  freight 
trains)  or  guideway.  in  which  stations 
are  constructed  in  accordance  with 
subpart  C  of  49  CFR  part  37.  shall  be 
designed  for  high-platform,  level 
boarding  and  shall  comply  with 

!  1192.111(a)  for  each  type  of  car  which 
is  similar  to  intercity  rail,  §§  1192.111(d]. 
1192.113  (a)  through  (c)  and  (e).  1192.115 
(a)  and  (b).  1192.117  (a)  and  (b),  1192.121 
through  1192.123. 1192.125(d).  and 
1192.127  (if  applicable).  The  design  of 
cars  shall  be  coordinated  with  the 
boarding  platform  design  such  that  the 
horizontal  gap  between  a  car  door  at 
rest  and  the  platform  shall  be  no  greater 
than  3  inches  and  the  height  of  the  car 
floor  shall  be  within  plus  or  minus  % 
inch  of  the  platform  height  under  all 
normal  passenger  load  conditions. 
Vertical  alignment  may  be  accomplished 
by  car  air  suspension  or  other  suitable 
means  of  meeting  the  requirement.  All 
doorways  shall  have,  when  the  door  is 
open,  at  least  2  foot-candles  of 
illumination  measured  on  the  door 
threshold. 

(b)  All  other  high-speed  rail  cars  shall 
comply  with  the  similar  provisions  of 
subpart  F  of  this  part. 

9  1 192.177    Ferries,  excursion  iKMto  and 
other  vessels.  [Reeerved] 

§  1 1 92. 1 79    Trams,  similar  vehicles  end 
systems. 

(a)  New  and  used  trams  consisting  of 
a  tractor  unit,  with  or  without  passenger 
accommodations,  and  one  or  more 
passenger  trailer  units,  including  but  not 
limited  to  vehicles  providing  shuttle 
service  to  remote  parking  areas, 
between  hotels  and  other  public 
accommodations,  and  between  and 
within  amusement  parks  and  other 
recreation  areas,  shall  comply  with  this 
section.  For  purposes  of  determining 
applicability  of  49  CFR  37.101.  37.103,  or 
37.105,  the  capacity  of  such  a  vehicle  or 
"train"  shall  consist  of  the  total 
combined  seating  capacity  of  all  units, 
plus  the  driver,  prior  to  any  modification 
for  accessibility. 

(b)  Each  tractor  unit  which 
accommodates  passengers  and  each 
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trailer  unit  shall  comply  with  SS  1192.25 
and  1192.29.  In  addition,  each  such  unit 
shall  comply  with  §  1192.23  (b)  or  (c) 
and  shall  provide  at  least  one  space  for         . 
wheelchair  or  mobility  aid  users 
complying  with  S  1192.23(d)  unless  the 
complete  operating  unit  consisting  of 
tractor  and  one  or  more  trailers  can 
already  accommodate  at  least  two 
wheelchair  or  mobility  aid  users. 

WLUNQ  COOe  IIH-OI-H 
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Figures  in  Part  1192 


(measured  at  2  in  (50  mm) 
above;  plattorm  surface) 


(a) 
(iide  view) 


I  28V2  mm  (725  mm)  I 


at  platform 
30  min  (760  mm) 


(measured  at  2  In  (50  mm) 
above  the  platform  surface) 


(b) 
(front  view) 


Fig.  1 
Wiieelciiair  or  JVlobllity  Aid  Envelope 


Fig.  2 
Toe  Clearance  Under  a  Seat 
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32min 


Fig.  3 
Commuter  Rail  Car  (without  restrooms) 


s    vestibule 


•18 


•IS 


Fig.  4 
Intercity  Rail  Car  (with  accessible  restroom) 


991 
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Appendix  to  Part{ll92 — Advisory 
Guidance 

This  appendix  ccntains  materials  of  an 
advisory  nature  an4  provides  additional 
information  that  should  help  the  reader  to 
understand  the  minimum  requirements  of  the 
guidelines  or  to  design  vehicles  for  greater 
accessibility.  Each  (ntry  is  applicable  to  all 
subparts  of  this  part  except  where  noted. 
Nothing  in  this  appendix  shall  in  any  way 
obviate  any  obligation  to  comply  with  the 
requirements  of  the  nuidelines  themselves. 


'aces — Aisles,  Steps, 
'eople  Walk.  Floor  Areas 
ions,  Lift  Platforms. 


I.  Slip  Resistant  Sui 
Floor  Areas  Where] 
in  Securement . 
Ramps 

Slip  resistance  is  ^ased  on  the  fictional 
force  necessary  to  Weep  a  shoe  heel  or  crutch 
bp  from  slipping  on  ia  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
While  the  dynamic  (:oefficient  of  friction 
during  walking  varies  in  a  complex  and  non- 
uniform way,  the  static  coefficient  of  friction, 
which  can  be  measured  in  several  ways, 
provides  a  close  approximation  of  the  sUp 
resistance  of  a  surfajce.  Contrary  to  popular 
belief,  some  slippag4  is  necessary  to  walking, 
especially  for  persoas  with  restricted  gaits:  a 
tnily  "non-sUp"  surfcce  could  not  be 
negotiated.  | 

The  Occupational  Safety  and  Health 
Administration  recotnmends  that  walking 
surfaces  have  a  stat  c  coefficient  of  friction  of 
0.5.  A  research  project  sponsored  by  the 
Architectural  and  Transportation  Barriers 
Compliance  Board  (Access  Board]  conducted 
tests  with  persons  vfith  disabilities  and 
concluded  that  a  hi^er  coefficient  of  friction 
was  needed  by  suchi  persons.  A  static 
coefficient  of  frictiot  of  0.6  is  recommended 
for  steps,  floors,  anc)  lift  platforms  and  0.8  for 
ramps. 

The  coefficient  of  Eriction  varies 
considerably  due  to  the  presence  of 
contaminants,  watei ,  floor  finishes,  and  other 
factors  not  under  th(  >  control  of  transit 
providers  and  may  t  e  difficult  to  measure. 
Nevertheless,  many  common  materials 
suitable  for  flooring  are  now  labeled  with 
information  on  the  s  :atic  coefficient  of 
friction.  While  it  ma  f  not  be  possible  to 
compare  one  produqt  directly  with  another, 
or  to  guarantee  a  cotistant  measure,  transit 


operators  or  vehicle 


designers  and 


manufacturers  are  eticouraged  to  specify 
materials  with  appn  priate  values.  As  more 
products  include  infi  irmation  on  slip 
resistance,  improvec  uniformity  in 
measurement  and  8(  ecification  is  likely.  The 
Access  Board's  advi  >ory  guidelines  on  SUp 
Resistant  Surfaces  p  rovides  additional 
information  on  this  i  ubject. 

//.  Color  Contrast— i  'tep  Edges.  Lift  Platform 
Edges 

The  material  usedjt 
should  contrast  by  i 
percent  is  determindd  I 
Contrast  =  [(B,-B,))B,l 
where  Bi  =  hght  refl*  ctar 

the  lighter  area 
and  B>  flight  reflect^ce  value  (LRV)  of  the 

darker  area. 


to  provide  contrast 
least  70%.  Contrast  in 
by: 
XlOO 
nee  value  (LRV)  of 


Note  that  in  any  appUcation  both  white  and 
black  are  never  absolute:  thus,  Bi  never 
equals  100  and  Bi  is  always  greater  than  0. 

///.  Handrails  and  Stanchions 

In  addition  to  the  requirements  for 
handrails  and  stanchions  for  rapid,  light,  and 
commuter  rail  vehicles,  consideration  should 
be  given  to  the  proximity  of  handrails  or 
stanchions  to  the  area  in  which  wheelchair  or 
mobility  aid  users  may  position  themselves. 
When  identifying  the  clear  floor  space  where 
a  wheelchair  or  mobility  aid  user  can  be 
accommodated,  it  is  suggested  that  at  least 
one  such  area  be  adjacent  or  in  close 
proximity  to  a  handrail  or  stanchion.  Of 
course,  such  a  handrail  or  stanchion  cannot 
encroach  upon  the  required  32  inch  width 
required  for  the  doorway  or  the  route  leading 
to  the  clear  floor  space  which  must  be  at 
least  30  by  48  inches  in  size. 

rV.  Priority  Seating  Signs  and  Other  Signage 

A.  Finish  and  Contrast.  The  characters  and 
background  of  signs  should  be  eggshell, 
matte,  or  other  non-glare  finish.  An  eggshell 
finish  (11  to  19  degree  gloss  on  60  degree 
glossimeter)  is  recommended.  Characters  and 
symbols  should  contrast  with  their 
background — either  light  characters  on  a 
dark  background  or  dark  characters  on  a  light 
background.  Research  indicates  that  signs  are 
more  legible  for  persons  with  low  vision 
when  characters  contrast  with  their 
backgrotmd  by  at  least  70  percent.  Contrast 
in  percent  is  determined  by: 
Contrast=[(Bi -Bi)/B,]xlOO 

where  Bi  =  light  reflectance  value  (LRV)  of 

the  lighter  area 
and  Bi  =  light  reflectance  value  (LRV)  of  the 

darker  area. 

Note  that  in  any  application  both  white  and 
black  are  never  absolute:  thus,  Bi  never 
equals  100  and  Bi  is  always  greater  than  0. 

The  greatest  readability  is  usually  achieved 
through  the  use  of  light-colored  characters  or 
symbols  on  a  dark  background. 

B.  Destination  and  Route  Signs.  The 
following  specifications,  which  are  required 
for  buses  (S  1192.39),  are  recommended  for 
other  types  of  vehicles,  particularly  light  rail 
vehicles,  where  appropriate. 

1. Where  destination  or  route  information  is 
displayed  on  the  exterior  of  a  vehicle,  each 
vehicle  should  have  illuminated  signs  on  the 
front  and  boarding  side  of  the  vehicle. 

2.  Characters  on  signs  covered  by 
paragraph  IV.B.l  of  this  appendix  should 
have  a  width-to-height  ratio  between  3:5  and 
1:1  and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case  "X")  of 
1  inch  for  signs  on  the  boarding  side  and  a 
minimum  character  height  of  2  inches  for 
fivnt  "headsigns",  with  "wide"  spacing 
(generally,  the  space  between  letters  shall  be 
Vic  the  height  of  upper  case  letters),  and 
should  contrast  with  the  background,  either 
dark-on-light  or  light-on-dark,  or  as 
recommended  above. 

C.  Designation  of  Accessible  Vehicles.  The 
International  Symbol  of  Accessibihty  should 
be  displayed  as  shown  in  Figure  6. 


V.  Public  Information  Systems 

There  is  currently  no  requirement  that 
vehicles  be  equipped  with  an  information 
system  which  is  capable  of  providing  the 
same  or  equivalent  information  to  persons 
with  hearing  loss.  While  the  Department  of 
Transportation  assesses  available  and  soon- 
to-be  available  technology  during  a  study  to 
be  conducted  during  Fiscal  Year  1992.  entities 
are  encouraged  to  employ  whatever  services, 
signage  or  alternative  systems  or  devices  that 
provide  equivalent  access  and  are  available. 
Two  possible  types  of  devices  are  visual 
display  systems  and  listening  systems. 
However,  it  should  be  noted  that  while  visual 
display  systems  accommodate  persons  who 
are  deaf  or  are  hearing  impaired,  assistive 
listening  systems  aid  only  those  with  a 
partial  loss  of  hearing. 

A.  Visual  Display  Systems. 
Announcements  may  be  provided  in  a  visual 
format  by  the  use  of  electronic  message 
boards  or  video  monitors. 

Electronic  message  boards  using  a  light 
emitting  diode  (LED)  or  "flip-dot"  display  are 
currently  provided  in  some  transit  stations 
and  terminals  and  may  be  usable  in  vehicles. 
These  devices  may  be  used  to  provide  real 
time  or  pre-programmed  messages:  however, 
real  time  message  displays  require  the 
availability  of  an  employee  for  keyboard 
entry  of  the  information  to  be  announced. 

Video  monitor  systems,  such  as  visual 
paging  systems  provided  in  some  airports 
(e.g.,  Baltimore-Washington  International 
Airport),  are  another  alternative.  The 
Architectural  and  Transportation  Barriers 
Compliance  Board  (Access  Board)  can 
provide  technical  assistance  and  information 
on  these  systems  ("Airport  TDD  Access:  Two 
Case  Studies,"  (1990)]. 

B.  Assistive  Listening  Systems.  Assistive 
listening  systems  (ALS)  are  intended  to 
augment  standard  public  address  and  audio 
systems  by  providing  signals  which  can  be 
received  directly  by  persons  with  special 
receivers  or  their  own  hearing  aids  and  which 
eliminate  or  filter  background  noise. 
Magnetic  induction  loops,  infra-red  and  radio 
frequency  systems  are  types  of  Ustening 
systems  which  are  appropriate  for  various 
applications. 

An  assistive  Ustening-system  appropriate 
for  transit  vehicles,  where  a  group  of  persona 
or  where  the  specific  individuals  are  not 
known  in  advance,  may  be  different  frt>m  the 
system  appropriate  for  a  particular  individual 
provided  as  an  auxiliary  aid  or  as  part  of  a 
reasonable  accommodation.  The  appropriate 
device  for  an  individual  is  the  type  that 
individual  can  use,  whereas  the  appropriate 
system  for  a  station  or  vehicle  will 
necessarily  be  geared  toward  the  "average" 
or  aggregate  needs  of  various  individuals. 
Earphone  jacks  with  variable  volume 
controls  can  benefit  only  people  who  have 
slight  hearing  loss  and  do  not  help  people 
who  use  hearing  aids.  At  the  present  time, 
magnetic  induction  loops  are  the  most 
feasible  type  of  listening  system  for  people 
who  use  hearing  aids  equipped  with  "T- 
coils",  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
inductive  pick-ups  cannot  use  them  without 
special  receivers.  Radio  frequency  systems 
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can  be  extremely  effective  and  inexpensive. 
People  without  hearing  aids  can  use  them, 
but  people  with  hearing  aids  need  a  special 
receiver  to  use  them  as  they  are  presently 
designed.  If  hearing  aids  had  a  jack  to  allow 
a  by-pass  of  microphones,  then  radio 
frequency  systems  would  be  suitable  for 
people  with  and  without  hearing  aids.  Some 
listening  systems  may  be  subject  to 


interference  from  other  equipment  and 
feedback  from  hearing  aids  of  people  who  are 
using  the  systems.  Such  interference  can  be 
controlled  by  careful  engineering  design  that 
anticipates  feedback  sources  in  the 
surrounding  area. 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access  Board] 
has  published  a  pamphlet  on  Assistive 


Listening  Systems  which  lists  demonstration 
centers  across  the  country  where  technical 
assistance  can  be  obtained  in  selecting  and 
instaUing  appropriate  systems.  The  state  of 
New  York  has  also  adopted  a  detailed 
technical  specification  which  may  be  useful. 

[FR  Doc.  91-20798  Filed  9-&-91;  8:45  amj 
BHJJNO  CODE  SliO-OI-M 
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DEPARTMENT  OF 


TRANSPORTATION 


49  CFR  Parts  27,  37  and  38 
[Dockat  47483;  Notice  91-14] 
RIN  2105-AB53 

Transportation  fof  Individuals  With 
Disabilities 

AGENCY:  Departme  nt  of  Transportation, 
Office  of  the  Secre  ary. 
action:  Final  rule. 


summary:  The 

final  rule 

transportation 

Americans  with 

The  rule  contains 

acquisition  of 

private  and  public 

for 

by  public  entities 

system,  and 

Dondiscriminatory 

transportation 

is  also  amending 

implementing 

Rehabilitation  Act 

ADA  rule. 


De(  artment  is  issuing  a 
implemei  ting  the 

pro^  isions  of  the 
Disabilities  Act  (ADA), 
f  rovisions  on 
acce  isible  vehicles  by 
entities,  requirements 
complementary  paratransit  service 
c  perating  a  fixed  route 
of 
accessible 

The  Department 
tl  e  Department's  rule 
secti  m  504  of  the 

Df  1973  in  light  of  the 


provis  on 


sen  ice 


3J 

The 


he  provisions  of  49 
are  effective 
amendments  to  49 
effective  October  7, 
etions  of  subparts  B 
1  he  redesignation  of 
C  and  subpart  D  as 
effective  January 


aie 


EFFECTIVE  DATES: 

CFR  parts  37  and 
October  7, 1991. 
CFR  part  27  are 
1991,  except  the  de 
and  C  thereof  and 
subpart  F  as  subpart 
subpart  B,  which 
26. 1992. 

FOR  FURTHER  INFORMATION  CONTACT! 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  foi-  Regulation  and 
Enforcement,  Department  of 
Transportation,  4od  7th  Street,  SW.. 
room  10424,  Washiligton,  DC,  20590. 
(202)  366-9306  (voi^e);  (202)  755-7687 
(TDD),  or  Susan  Schruth,  Office  of  Chief 
Counsel,  Urban  Mass  Transportation 
Administration,  sane  address,  room 
9316.  (202)  366-^Mni  (voice);  (202)  366- 
2979  (TDD).  Copies] of  the  rule  in 
accessible  formats  jwill  be  made 
available  on  request. 
SUPPLEMENTARY  INFORMATION:  This 
portion  of  the  preamble  discusses  the 
basis  and  purpose  ^f  part  37.  It  also 
ts  on  the 


responds  to  commi 
Department's  noti 
rulemaking  on  this 
4, 1991  (56  FR  1385i 
provisions  in  part 
promulgation  of  th 
specifications  dev 
Architectural  and 


Barriers  Complianqe  Board 


of  proposed 
lubject  issued  April 

and  highlights 
),  the  Department's 
accessible  vehicle 
loped  by  the 
[ransportation 


The  Department 


•eceived  over  260 


written  comments  i  in  the  NPRM,  from  a 
wide  variety  of  disi  ibility  community, 


transit  industry,  and  other  interested 
commenters.  In  addition,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  held  six  public  hearings,  at 
which  we  received  approximately  120 
spoken  and  written  comments. 
Before  issuing  the  NPRM,  in  January 

1991,  the  Urban  Mass  Transportation 
Administration  (UMTA)  sponsored  a 
meeting  of  a  Federal  Advisory 
Committee,  which  included  26  persons 
representing  transit  providers,  state 
governments,  disability  groups,  the 
Architectural  and  Transportation 
Barriers  Compliance  Board,  the  Office  of 
the  Secretary  and  UMTA.  A  number  of 
observers  from  other  organizations  also 
contributed  to  the  discussion.  The 
principal  subjects  discussed  were 
service  criteria  for  complementary 
paratransit,  undue  financial  burden  for 
complementary  paratransit,  and 
operational  issues.  This  group  met  again 
in  June  1991  to  discuss  the  comments 
and  the  Department's  responses  to  them 
and  provided  suggestions  about  what 
the  final  rule  should  say.  Advisory 
Committee  discussions  of  issues  are 
noted  in  the  preamble. 

We  wish  to  thank  the  members  of  the 
Advisory  Committee  for  their  time, 
creative  thinking,  and  cooperative  and 
constructive  approach  to  issues.  Transit 
providers  and  the  disability  community 
must  work  together  if  the  promise  of  the 
ADA  is  to  be  realized,  and  the  Advisory 
Committee's  deliberations  were  a  good 
example  of  how  such  a  working 
relationship  can  contribute  to  achieving 
this  goal. 

Section-by-Section  Analysis 

This  portion  of  the  preamble  discusses 
each  section  of  the  final  rule, 
summarizing  the  comments  on  the 
corresponding  portion  of  the  notice  of 
proposed  rulemaking  and  providing  the 
Department's  responses  to  the 
comments.  In  appendix  D  to  this  rule, 
the  Department  explains  in  greater 
detail  its  interpretation  and  construction 
of  the  provisions  of  the  final  rule. 

Section  27.19    Amendments  to  DOT 
Section  504  Rule 

The  Department  is  amending  its 
existing  section  504  rule  (49  CFR  part  27) 
to  avoid  potential  overlapping, 
duplication,  or  confusion  between  ADA 
and  504  requirements.  For  this  reason,  a 
number  of  provisions  of  the  504  rule  are 
being  removed.  The  effective  date  of 
some  of  these  removals  is  January  26, 

1992,  in  order  to  avoid  gaps  in  regulatory 
coverage  between  now  and  then. 

The  basic  relationship  between 
section  504  and  the  ADA  is  that  a 
recipient  of  DOT  funds  complies  with  its 
section  504  obligations  by  complying 


with  its  ADA  obligations.  At  the  same 
time,  section  501  of  the  ADA  provides 
that  nothing  in  the  ADA  shall  be 
construed  "to  apply  a  lesser  standard" 
than  section  504  or  agency  regulations 
implementing  section  504. 

One  comment  suggested  clarifying 
that  504  requirements  apply  to  private 
as  well  as  public  entities.  The  rule  does 
cover  all  recipients,  and  language 
emphasizing  this  point  has  been  added. 

Part  27  includes  references  to  the 
Uniform  Federal  Accessibility  Standard 
(UFAS)  as  the  standard  that 
construction  and  alterations  of  facilities 
must  meet.  A  comment  suggested 
updating  references  to  UFAS  in  the 
section  504  rule,  so  that  there  would  be 
consistency  between  portions  of  that 
rule  and  Department  of  Justice  (DOJ) 
rules  that  apply  to  airports  and  other 
covered  entities  (the  DOJ  rules,  like  part 
37,  rely  on  the  new  Access  Board  facility 
standards).  We  have  done  so  v\rith  an 
amendment  to  §  27.67(b)  of  the  rule, 
which  defines  the  applicable 
accessibility  standard  for  purposes  of 
part  27. 

Finally,  there  were  a  few  comments 
concerning  proposed  §  27.19(c).  This 
proposal  would  have  applied,  under  the 
authority  of  section  504,  the  ADA's 
public  entity  transit  requirements  to 
private  entities  receiving  UMTA  funds 
who  operate  an  urban  mass  transit 
system.  The  Department  is  deleting  the 
proposed  provision  in  part  27,  and  we 
discuss  the  issues  involved  in 
connection  with  49  CFR  37.23  below. 

Subpart  A — General 

Section  37.1    Purpose 

There  were  no  comments  on  this 
section.  There  have  been  only  minor 
editorial  changes  to  its  text. 

Section  37.3    Definitions 

Section  501  of  the  ADA  makes  it  clear 
that  in  no  case  should  an  entity's 
responsibilities  under  section  504  of  the 
rehabilitation  Act  be  lessened  because 
of  the  ADA. 

Since  an  option  for  compliance  under 
section  504  is  accessible  fixed  route 
transportation,  entities  such  as  the 
examples  mentioned  above  would  be 
held  to  a  comparable  standard,  since 
private  entities  primarily  engaged  in  the 
business  of  providing  transportation 
must  purchase  accessible  new  vehicles. 
Accordingly,  we  are  deleting  the 
proposed  paragraph. 

We  have  added  a  number  of  entries  in 
the  definitions  section  of  the  rule.  These 
additions  pick  up  definitions  from  the 
Department  of  Justice  (DOJ)  ADA 
regulations  and  the  Access  Board 
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guidelines.  The  additions  are 
"accessible,"  "alteration,"  "automated 
guideway  transit  system,"  "bus,"  "high 
speed  rail,"  "light  rail,"  "rapid  rail,"  and 
"service  animal."  The  Department  also 
has  made  editorial  modifications  to  the 
definition  of  "disability"  to  be  consistent 
with  the  DOJ  definition  of  the  term. 

We  received  several  comments  on  the 
defmition  of  "commuter  bus  service." 
This  term  is  important  because  the  ADA 
does  not  require  public  entities  to 
provide  complementary  paratransit  with 
respect  to  commuter  bus  service.  One  of 
these  comments  suggested  the  defmition 
be  clarified  so  as  not  to  exclude  a 
service  that  provides  some  service 
opposite  to  the  main  rush  hour  traffic 
flow.  The  existing  definition,  which  talks 
of  service  "predominantly,"  rather  than 
exclusively,  in  one  direction,  does  not 
exclude  such  service. 

Another  comment  suggested  that  the 
term  specifically  include  dedicated  bus 
service  to  commuter  rail  routes.  It  is 
reasonable  to  infer  that  commuter  bus 
service  was  excepted  from  the  ADA's 
paratransit  requirement  because  of  the 
differences  between  the  characteristics 
of  commuter  service  and  regular  mass 
transit  service.  Typically,  commuter  bus 
service  does  not  attempt  to  cover  an 
area  comprehensively,  but  rather  has  a 
limited  route  structure  connecting  a 
limited  number  of  origins  and 
destinations.  Typically,  this  service  is 
intended  to  interface  with  another  mode 
of  transportation  (e.g.,  the  automobile, 
with  the  connection  occurring  at  a  park- 
and-ride  facility).  Trips  are  often 
primarily  for  limited  purposes  (e.g..  work 
trips). 

We  construe  the  commuter  bus 
category  to  apply  to  a  range  of  services 
which  differ  significantly  from  the  model 
of  urban  mass  transportation  fixed  route 
service  to  which  Congress  attached  the 
complementary  paratransit  obligation. 
For  this  range  of  ser\'ice8,  because  of 
their  differences  from  urban  mass 
transportation  fixed  route  service, 
paratransit  is  not  a  necessary  or 
appropriate  complement. 

A  number  of  services  other  them  work- 
trip  oriented  commuter  service  are 
within  this  range.  The  commenter's 
dedicated  service  to  commuter  rail, 
some  airport  shuttle  services,  public 
university  shuttles,  or  intercity  rail 
connecter  services  all  have  limited 
routes  and  limited  origins  and 
destinations,  do  not  attempt  to  provide 
areawide  transportation  service, 
interface  with  one  or  more 
transportation  modes,  and  have  limited 
purposes.  For  this  reason,  we  have 
included  systems  with  these 
characteristics  in  the  definition  of 
"commuter  bus  service."  The 


implications  of  this  change  for  certain 
specific  systems  are  discussed  in  the 
discussion  of  Subpart  B  in  the  preamble 
to  this  dociunent. 

A  few  comments  addressed 
"disability."  Some  suggested  removing 
"permanent  or  temporary."  suggesting 
that  this  language  is  unnecessary.  The 
DOJ  definition  does  not  include  these 
words,  so  we  have  deleted  them  for 
consistency.  In  our  view,  the  terms  are 
unnecessary  because  any  condition  that 
meets  the  criteria  of  the  definition, 
regardless  of  its  duration,  is  a  disability. 
Otiier  comments  suggested  adding 
specific  mention  of  such  conditions  as 
cognitive  or  energy  deficient  disorders 
and  environmental  illness.  The  DOJ 
defmition  does  not  cite  these  conditions 
specifically.  The  list  of  conditions  in  the 
definition,  in  any  case,  is  not  exhaustive, 
and  does  not  exclude  unspecified 
conditions  that  meet  its  criteria.  For 
these  reasons,  we  did  not  add  mention 
of  the  conditions. 

One  commenter  suggested  a  much 
more  detailed  definition  of  "mental 
disability."  DOJ  did  not  adopt  this 
comment,  which  was  also  made  to  its 
proposed  rules,  and  we  think  it  best  to 
remain  consistent  with  DOJ.  Moreover, 
the  details  of  the  definition  of  disability 
are  probably  somewhat  less  important 
in  the  DOT  rule  than  in  the  DOJ  or  Equal 
Employment  Opportxmity  Commission 
(EEOC)  rules,  since  it  is  functional 
ability  to  use  fixed  route  transit,  rather 
than  precise  diagnosis  or  classification 
of  a  disability,  which  is  most  relevant  to 
the  provision  of  transportation  under 
this  rule. 

In  the  definition  of  "faciUty,"  the 
Department  has  deleted  the  reference  in 
DOJ's  definition  to  "rolling  stock  and 
other  conveyances."  In  the  DOT  rule, 
there  is  a  clear  demarcation  between 
facilities  and  vehicles,  and  we  believe 
that  the  definition  will  be  clearer  for  the 
deletion  of  these  terms. 

The  most  frequent  subjects  of 
comment  were  the  definitions  of  "fixed 
route"  and  "demand  responsive" 
service.  The  most  frequent  comment 
was  that  the  definitions  strayed  too  far 
from  the  ADA  statutory  definitions  of 
the  terms.  Commenters  objected  to 
references  to  the  presence  or  absence  of 
an  advance  request  for  service  as  a 
distinguishing  point  between  the  two 
kinds  of  service.  They  also  objected  to 
the  definition's  statement  that  the  terms 
applied  to  transportation  "including  but 
not  limited  to"  designated  and  specified 
transportation  services.  While  an 
advance  request  for  service  is  a  key 
characteristic  distinguishing  fixed  route 
and  demand  responsive  service,  this 
characteristic  is  not  included  in  the 


statutory  text,  and  so  we  will  delete  it 
from  the  regulatory  text. 

The  reason  for  the  "including  but  not 
limited  to"  language  has  to  do  with  the 
structure  of  tide  III  of  the  ADA.  Private 
entities  not  primarily  engaged  in  the 
business  of  transporting  people  do  not, 
by  statutory  definition,  provide  specified 
public  transportation  service.  The 
definitions  of  fixed  route  and  demand 
responsive  transportation  must  apply  to 
these  entities  as  well  as  public  entities 
and  private  entities  who  are  primarily 
engaged  in  the  business  of  transporting 
people.  For  clarity,  the  language  has 
been  reorganized  to  make  it  clear  that  it 
applies  orJy  to  private  entities. 

The  Department  received  a  few 
comments  suggesting  amendment  of  the 
defmition  of  "intercity  passenger  rail 
car"  to  encompass  rail  cars  on  systems 
run  by  entities  other  than  Amti-aii.  This 
issue  is  addressed  in  the  Apphcability 
subpart.  Another  commenter  wanted 
diis  defmition  to  specify  that  it  applied 
only  to  rail  passenger  cars  with 
accommodations  intended  for  revenue 
passengers.  We  recogruze  that 
passenger  railroads  have  cars  that  are 
not  intended  to  accommodate 
passengers  (e.g.,  baggage  cars, 
dormitory  cars  for  workers).  While  we 
do  not  think  that  these  cars  could  easily 
be  confused  with  rail  passenger  cars, 
there  is  no  harm  in  adding  the  requested 
language  (which  the  Access  Board  also    . 
has  done). 

We  have  added  a  reference  to  private 
entities  in  the  definition  of  "operates." 
This  is  an  important  definition,  which 
forms  the  basis  for  the  "stand  in  the 
shoes"  provision  affecting  contractors  to 
other  transportation  providers. 
Comments  suggested  that  it  was 
reasonable  to  apply  the  "stand  in  the 
shoes"  concept  to  private  contractors  to 
private  entities,  as  well  as  private 
conti-actors  to  public  entities.  We  agree, 
and  this  addition  is  consistent  with  this 
determination. 

The  Department  received  a  few 
comments  on  the  definition  of  "station." 
Two  asked  for  the  addition  of  a 
definition  of  "Hag  stop,"  a  term  used  in 
the  NPRM  definition  of  "station."  We 
have  added  a  definition  of  this  term, 
derived  irom  the  Department's  1979 
section  504  rule  as  a  parenthetical  in  the 
"station"  definition.  Other  comments 
noted  that  the  definition  applies  to 
intercity  and  commuter  but  not  to  light 
and  rapid  rail  systems.  The  "station" 
definition  in  the  ADA  itself  shares  this 
limitation.  The  addition  of  definitions  of 
"light  rail"  and  "rapid  rail"  should  help 
to  provide  clarity  in  this  area. 

The  Department  has  added  a  new 
definition  of  "ti-ansit  facility."  This 
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prohibiting  an  entity  from  requiring  an 
individual  with  a  disability  to  use  a 
priority  seat,  if  the  individual  does  not 
choose  to  use  such  a  seat. 

There  were  a  few  comments  on  the 
issue  of  special  charges,  which  the 
NPRM  would  prohibit.  Disability  groups 
that  commented  supported  the  ban. 
Transportation  providers  generally 
wanted  assurance  that  the  provision 
would  not  prohibit  nondiscriminatory 
charges  for  service,  which  is  indeed  the 
case.  The  provision  also  does  not 
prohibit  charges  otherwise  permitted  by 
the  rule  (e.g.,  fares  for  complementary 
paratransit  that  may  be  twice  the  fixed 
route  fare]. 

One  commenter  asked  for  provisions 
that  would  deem  entities  not  to  be  in 
noncompliance  for  occasional  violations 
if  they  had  a  policy  prohibiting 
violations  and  for  situations  in  which  a 
driver  reasonably  believed  that  he  or 
she  could  not  assist  the  passenger 
without  significant  risk  of  injury.  On  the 
first  point,  while  the  Department 
encourages  clearly  stated  policies 
requiring  compliance  with  the  ADA,  we 
do  not  believe  that  having  such  a  policy 
is  sufficient  for  compliance.  As  in  any 
area  of  ADA  compliance,  employers  are 
held  responsible  for  their  employees' 
actions. 

On  the  second  point,  the  Department 
does  not  believe  it  would  be  appropriate 
to  provide  a  generic  exception  to  the 
requirement  to  provide  service  to 
persons  with  disabilities.  We  are 
concerned  that  such  an  exception  could 
be  too  broadly  interpreted. 

Drivers  of  taxis  or  shuttles  routinely 
assist  passengers  with  stowing  luggage 
which  is  much  heavier  than  most  folding 
wheelchairs,  the  users  of  which  are 
often  able  to  transfer  to  a  vehicle  seat 
on  their  own.  Persons  with  more  severe 
mobility  impairments,  who  use  electric 
wheelchairs,  will,  in  most  cases,  be 
unable  to  use  an  automobile  and,  in 
most  cases,  their  wheelchairs  can  go  up 
a  ramp  under  their  own  power.  Heavy 
lifting  will  typically  not  be  required  of 
the  driver  of  a  lift-equipped  van. 
Consequently,  it  is  likely  that  problems 
of  the  kind  envisioned  by  the  commenter 
will  not  occur  frequently.  If  occasional 
problems  do  occur,  they  are  better  dealt 
with  on  a  case-by-case  basis  in  the 
enforcement  process,  where  all  the 
specifics  of  a  situation  can  be 
considered,  than  by  a  general  provision 
of  the  rule. 

Commenters  from  disability  groups 
asked  that  there  be  a  prohibition  on 
requirements  for  attendants,  while  some 
transit  providers  asked  for  the  discretion 
to  require  them  (e.g.,  for  someone  with  a 
mental  disability  who  had  a  history  of 
violent  conduct).  Consistent  with  the 


DO)  ADA  rulemakings,  the  rule  will 
prohibit  attendant  requirements.  If  a 
person  is  not  violent  or  engaging  in 
disruptive  behavior  the  entity  is 
required  to  provide  service,  ii  a  person 
is  violent,  seriously  disruptive,  or 
engaging  in  illegal  conduct,  however,  the  ' 
provider  may,  consistent  with 
established  procedures  for  all  riders, 
refuse  to  carry  the  passenger.  The  mere 
fact  that  a  passenger  may,  because  of  a 
disability,  offend  or  annoy  other  persons 
is  not  a  reason  to  deny  service, 
however. 

The  Department  has  added  a 
provision,  drawn  from  the  DO)  title  III 
rules,  that  prohibits  denials  of  service  or 
other  discriminatory  treatment  based  on 
insurance  company  requirements  (e.g., 
coverage  or  rate  decisions)  inconsistent 
with  this  rule. 


Section  37.7 
Vehicles 


Standards  for  Accessible 


This  section  provides  that  a  vehicle  is 
considered  to  be  accessible  if  it  meets 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  guidelines,  which  the  Department 
has  incorporated  into  its  rules  as  49  CFR 
part  38.  There  were  a  substantial 
number  of  comments  about  the  Access 
Board  guidelines,  most  of  which  were 
transmitted  to  the  Access  Board  as  well 
as  to  DOT.  DOT  worked  closely  with 
the  Access  Board  to  work  out  problems 
which  the  comments  raised,  on  such 
subjects  as  lift  platform  dimensions  and 
railcar  end  door  and  vestibule 
dimensions.  The  Access  Board's 
resolutions  of  these  and  other  issues, 
and  the  Board's  responses  to  comments, 
are  set  forth  in  the  preamble  to  the  final 
Access  Board  guidelines.  The  most 
important  issues  are  summarized  in  the 
preamble  to  part  38. 

The  final  version  of  the  Access  Board 
guidelines  includes  the  concept  of 
"equivalent  facilitation."  Section  37.7(b) 
reflects  this  addition.  Equivalent 
facilitation  is  a  concept  that  has  existed 
in  the  facilities  accessibility  standards, 
but  was  not  included  in  the  ATBCB's 
proposed  vehicle  standards.  Briefly, 
equivalent  facilitation  provides  an 
alternative  to  strict  compliance  with  the 
specifications  of  a  particular  standard.  It 
is  not  a  lesser  standard,  but  it  does 
acknowledge  that  there  may  be  unique 
circumstances  that  make  it  impossible 
for  an  entity  to  comply  literally  with  the 
standard. 

Equivalent  facilitation  applies  to  both 
rail  and  non-rail  vehicles,  and  could 
include  a  variety  of  approaches  to 
providing  access.  For  example,  in  the 
case  of  a  rail  system  that  had  difficulty 
meeting  horizontal  gap  requirements,  it 


Federal  Register  /  Vol.  56,  No.  173  /  Friday,  September  6,  1991  /  Rules  and  Regulations       45587 


might  be  possible  for  the  use  of  a 
bridgeplate  [and  the  deployment  of 
personnel  to  put  the  bridgeplate  in 
place)  to  be  an  equivalent  facilitation,  in 
appropriate  circumstances. 

Equivalent  facilitation  would  be 
allowed  in  those  cases  where  an  entity 
can  demonstrate  that  its  alternative 
method  of  compliance  provides 
comparable  access  and  usability  to 
persons  with  disabilities.  While  the 
Access  Board  guidelines  introduce  the 
concept  of  equivalent  facilitation,  the 
DOT  regulation  specifies  the  procedure 
for  using  the  alternative  method  of 
compliance.  Paragraph  (b)  sets  this 
procedure  out,  explaining  that 
determinations  will  be  made  on  a  case- 
by-case  basis  and  that  the  pubHc 
participation  requirements  generally 
required  for  this  part  must  be  used  to 
determine  the  "equivalent"  method  of 
complying  with  the  intent  of  the 
standard. 

Transit  providers  requested  that  the 
DOT  rule  make  clear  that  vehicles 
purchased  under  accessibility  standards 
in  existence  before  these  new 
requirements  are  still  considered 
accessible.  This  comment  was  echoed 
by  transit  properties  for  modifications  to 
facilities  that  have  been  made  under 
previously  valid  requirements. 

The  final  rule  makes  clear  that  in 
order  for  a  vehicle  to  be  considered 
accessible  to  and  usable  by  an 
individual  with  disabilities,  it  must 
comply  with  the  Access  Board 
standards.  A  vehicle  that  does  not  meet 
these  standards  cannot,  therefore,  be 
regarded  as  "accessible."  The  Access 
Board  guidelines  themselves  have  taken 
into  consideration  the  concern  about  the 
use  of  vehicles  meeting  older  standards 
being  able  to  be  used  to  meet  the  "one 
car  per  train"  standard. 

Finally,  a  new  paragraph  (c)  has  been 
added  to  cross-reference  portions  of  part 
38  applicable  to  over-the-road  buses 
subject  to  public  entity  requirements  by 
virtue  of  the  "stand  in  the  shoes" 
requirement  of  S  37.23  or  because  the 
buses  were  purchased  or  leased  directly 
by  a  public  entity.  While  over-the-road 
coaches  purchased  by  or  on  behalf  of  a 
public  entity  have  had  to  be  accessible 
since  August  26, 1990.  we  had  not 
previously  defined  what  accessible 
means.  Accordingly,  this  regulation 
specifies  that  an  over-the-road  bus  must 
have  a  lift  which  meets  the  performance 
requirements  of  a  regular  bus  lift  (see 
S  38.23]  and  meet  the  interim 
accessibility  featiu-es  specified  for  all 
other  over-tiie-road  buses  in  part  38, 
subpart  G. 


Section  37.9    Standards  for  Accessible 
Transportation  Facilities 

Section  37.13(b)  of  the  NPRM 
proposed  that  each  transportation 
facility,  in  order  to  be  accessible  to  and 
usable  by  persons  with  disabilities,  must 
meet  the  guidelines  proposed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board),  reprinted  as  Appendix  B  to  part 
37  in  the  proposed  rule. 

While  the  Department  received  over 
150  comments  to  this  section  and  the 
standards  themselves,  the  comments 
were  almost  universally  duplicative  of 
comments  sent  directiy  to  the  Access 
Board.  The  Access  Board  is  the 
appropriate  entity  to  review  the 
comments,  since  it  is  their  responsibility 
under  the  ADA  to  define  what  an 
accessible  facility  looks  like.  All  of  the 
comments  are  discussed  at  length  in  the 
preamble  to  the  Access  Board's 
document  adopting  their  guidelines  as 
final. 

The  Department  did  receive  several 
comments  requesting  clarification  that  a 
facility  built  to  previously  valid 
accessibility  standards  be 
"grandfathered" — that  is,  considered 
accessible.  This  would  come  up 
especially  in  the  context  of  the  key 
station  requirement,  in  which  rail 
operators  will  have  to  make  designated 
key  stations  accessible  by  July  26, 1993 
(with  some  extensions  of  time 
available). 

The  argument  of  the  commenters  is 
that  they  should  not  be  penalized  for 
making  their  stations  or  certain  aspects 
of  their  stations  accessible  before  the 
effective  date  of  this  rule.  The 
Department  agrees  with  this,  and 
specifies  that  certain  work  done  before 
the  effective  date  of  this  rule  will 
continue  to  be  considered  accessible. 

The  grandfather  provision  applies 
only  to  key  stations,  if  the  work  was 
done  in  compliance  with  the  Uniform 
Federal  Accessibility  Standards  or  ANSI 
A117.1  (1980),  American  National 
Standards  Specifications  for  Making 
Buildings  and  Facilities  Accessible  to 
and  Usable  by,  the  Physically 
Handicapped,  it  will  be  considered 
accessible.  For  example,  if  an  entity 
used  a  Federal  grant  or  loan  or  money 
derived  from  the  Metropolitan 
Washington  Compact  to  make  changes 
to  a  building,  it  would  have  had  to 
comply  with  the  Uniform  Federal 
Accessibility  standards.  Likewise,  a 
private  entity,  without  benefit  of  any 
Federal  money,  may  have  complied  with 
die  ANSI  A117.1  standard  in  altering  a 
facility.  So  long  as  the  work  was  done  in 
conforminty  with  the  standard  that  was 


in  effect  when  the  work  was  done,  the 
facihty  will  be  considered  accessible. 

It  is  important  to  note,  however,  that 
one  change  does  not  make  the  entire 
facility  accessible.  For  example,  if 
tactile  strips  were  installed  along  the 
station  platform  edges,  these  strips 
would  be  considered  accessible,  even  if 
they  do  not  meet  the  standards  being 
promulgated  today,  if  they  met  one  the 
UFAS  or  ANSI  standard  cited  above 
when  installed.  However,  the 
installation  of  tactile  strips  does  not 
eliminate  the  entity's  responsibility  to 
make  other  changes  to  the  facility  to 
make  it  accessible  in  other  ways. 

New  paragraph  (c)  of  this  section 
clarifies  a  provision  of  the  Access 
Board's  standards  concerning  the 
construction  of  bus  stop  pads.  The  final 
Access  Board  standard  (found  at 
§  10.2.1(1)  of  Appendbc  A  to  part  37)  has 
been  rewritten  slighUy  to  clear  up 
confusion  about  the  perceived  necessary 
construction  of  a  bus  stop  pad.  Section 
10.2.1(1)  does  not  require  that  anyone 
build  a  bus  stop  pad;  it  does  specify 
what  a  bus  stop  pad  must  look  like,  if  it 
is  constructed. 

The  clarifying  language  in  the  DOT 
rule  is  to  explain  that  public  entities 
must  exert  control  over  the  construction 
of  bus  stop  pads  if  they  have  the  ability 
to  do  so.  "The  Access  Board,  as  well  as 
DOT,  recognizes  that  most  physical 
improvements  related  to  bus  stops  are 
out  of  the  control  of  the  transit  provider. 
Paragraph  (c)  of  S  37.9  merely  notes  that 
where  a  transit  provider  does  have 
control  over  the  construction,  it  must 
exercise  that  control  to  ensure  that  the 
pad  meets  these  specifications. 

One  other  comment  was  submitted  to 
the  Access  Board  concerning  an 
implication  of  this  provision  where  there 
is  a  bus  loading  island  with  buses 
pulling  up  on  both  sides  of  the  island. 
The  concern  is  that  the  bus  pad 
specification  would  require  the  island  to 
be  a  minimum  of  84  inches  wide  (two 
widths  of  a  bus  stop  pad),  which 
exceeds  most  available  urban  space. 
While  building  a  "double-wide  pad" 
would  be  one  approach  to  compliance, 
other  approaches  based  on  operational 
practices  at  a  pad  of  normal  width 
would  also  be  acceptable,  consistent 
with  the  concept  of  "equivalent 
facilitation." 

A  new  paragraph  (e),  parallel  to 
S  37.7(b),  has  been  added  to  provide  a 
procedure  for  reviewing  proposed 
equivalent  facilitation  requests  in 
transportation  facilities. 


^ede 
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Section  37.11    Alfiininistrative 
Enforcement 

There  was  little  comment  on  this 
section,  the  subsUnce  of  which  has  not 
been  changed  from  the  NPRM. 

Section  37.13  Efi  active  Date  for  Certain 
Vehicle  Lift  Spec  ifications 

This  section  is  new,  and  reflects 
comments  from  t  'ansit  providers  and 
bus  manufacturers  concerning  the  effect 
of  Access  Board  vehicle  lift 
specifications  (e.^..  relating  to  lift 
platform  size).  Cttmmenters  were 
concerned  that,  if  lifts  on  buses  prociued 
immediately  afte  -  this  rule  went  into 
effect  had  to  mee  t  these  speciflcations, 
there  would  be  difficulties  in  meeting 
procurement  requests  in  a  timely 
fashion.  For  example,  some  retooling  or 
redesign  may  be  necessary  that  could 
not  be  accomplisfied  without  some 
delay.  For  this  reftson,  the  Department 
has  decided  to  grant  a  brief  delay  in  the 
effectiveness  of  dertain  lift 
specifications,  until  January  26, 1992. 
Particularly  given  the  interaction  of  this 
section  with  the  paratransit  eligibility 
standards,  we  doinot  believe  that  this 
additional  time  f(  r  compliance  should 
result  in  significa  it  problems  for 
passengers. 

Subpart  B — Appl  cability 

Section  37.21  Api  ilicabiJity — General 

In  order  to  devi  »te  sufficient  attention 
to  a  variety  of  iss  aes  regarding  the 
apphcability  of  tlie  regulation,  the 
discussion  of  app  icability  takes  up 
subpart  B  of  the  f  nal  regulation.  The 
matters  covered  py  this  section  are  quite 
obvious,  and  wer^  noi  the  subject  of 
comment.  Paragraphs  (a)  and  [b]  are 
unchanged  from  me  NPRM.  Paragraph 
(c)  has  been  addad  to  underline  the  fact 
that  most,  if  not  all,  transportation 
providers  covereq  by  part  37  also  are 
covered  by  DOJ  regulations  either  under 
title  n  or  title  UI  df  the  ADA.  We  have 
worked  closely  with  the  DOJ  to  ensure 
consistency  amoqg  our  regulations. 
However,  should  any  apparent 
inconsistency  crob  up  in  the  future,  part 
37  would  control  vith  respect  to 
transportation  ve  licle,  facilities,  or 
services. 

Section  37.23   Sei  vice  Under  Contract 

This  section  em  sodies  the  "stand  in 
the  shoes"  conce;  t  discussed  at  length 


in  the  Departmen 


s  October  4  final  rule 


and  the  NPRM.  Bi  iefly,  it  provides  that 
when  a  public  entity  contracts  with  a 
private  entity  to  p  rovide  transportation 
service,  the  prival  e  entity  must  play  by 
the  public  entity's  rules  with  respect  to 
vehicle  acquisitio  i  and  transportation 
service  issues. 


This  provision  is  based  on  the 
definition  of  the  term  "operates"  in 
section  221(4)  of  the  ADA,  which  says 
that  the  term 

*  *  *  as  used  with  respect  to  a  fixed  route 
ayatem  or  demand  responsive  ayatem, 
includea  operation  of  such  system  by  a 
person  under  a  contractual  or  other 
arrangement  or  relationship  with  a  public 
entity. 

When  section  222(b]  of  the  Act  provides 
that  it  is  discrimination  for  a  public 
entity  to  purchase  or  lease  an 
inaccessible  vehicle,  for  example,  it 
applies  the  accessible  vehicle 
acquisition  requirement  to  private 
entities  "operating"  such  a  system,  or 
part  of  one,  under  a  contract  for  a  public 
entity. 

This  understanding  of  the  statutory 
language  was  clearly  contemplated  by 
Congress. 

With  regard  to  the  operation  of  a  system 
providing  public  transportation,  if  a  pubUc 
entity  has  entered  into  a  contractual  or  other 
arrangement  or  relationship  with  a  private 
entity  to  operate  the  system,  or  a  portion  of 
the  system,  the  public  entity  must  assure  that 
the  same  accessibility  requirements  are  met 
by  the  private  entity  for  service  provided 
under  a  contractual,  or  other  arrangement  or 
relationship  as  would  apply  if  the  public 
entity  were  operating  the  system,  or  portion 
of  the  system,  itself.  H.  Kept.  101^)85.  Pt.  1  at 
28. 

,  All  but  one  commenter  who 
addressed  this  subject  supported  the 
"stand  in  the  shoes"  concept  (that 
commenter  believes  that  over-the-road 
buses  operated  by  private  contractors 
for  public  entities  should  not  have  to  be 
accessible,  a  position  the  Department 
believes  to  be  inconsistent  with  the 
statute— see  56  FR  13859-60,  April  4, 
1991).  Commenters  favoring,  or  not 
objecting,  to  this  approach,  included 
disability  groups  and  both  public  and 
private  transit  providers.  Since  the 
provision  is  so  clearly  called  for  by  the 
statute,  it  is  being  retained.  A  few 
commenters  representing  disability 
groups  asked  for  more  stringent 
requirements  (e.g.,  that  all  buses,  new  or 
existing,  provided  by  a  contractor  for 
public  entity  services  be  accessible). 
The  Department  believes  this  approach 
would  exceed  the  statutory  attachment 
of  accessibility  requirements  to 
situations  involving  a  "purchase  or 
lease." 

This  provision  applies  not  only  to  the 
acquisition  of  vehicles  under  contract, 
but  also  in  contemplation  of  use  imder 
contract,  to  a  pubUc  entity.  The  "in 
contemplation  of  language  was 
opposed  by  a  few  transit  providers  and 
generally  was  endorsed  by  disability 
group  commenters.  While  it  is  clear  from 
the  comments  that  this  provision  would 


need  to  be  enforced  on  a  case-by-case 
basis,  which  typically  involves  some 
difficult  judgment  calls,  the  Department 
believes  it  is  valuable  to  retain  "in 
contemplation  of."  This  language  plugs  a 
potential  loophole  in  the  "stands  in  the 
shoes"  provision  big  enough  to 
acconunodate  an  inaccessible  bus. 

hi  the  absence  of  this  provision,  if  a 
contractor  was  about  to  sign  a  contract 
with  a  public  entity,  and  wanted  to  buy 
inaccessible  buses  for  service  under  the 
contract,  the  contractor  could  arguably 
do  so,  since  the  contractual  relationship 
triggering  the  applicability  of  this 
section  did  not  exist  at  the  moment  of 
sohcitation.  The  Department  believes 
such  a  result  to  be  inconsistent  with  the 
ADA,  and  the  "in  contemplation  of 
language  should  help  to  prevent  it 

The  NPRM  also  proposed  that  a  public 
entity  could  not  diminish  its  percentage 
of  accessible  vehicles  and  service 
through  contracting  out.  That  is,  while  a 
contractor  can  use  existing  inaccessible 
vehicles  in  its  fleet  for  service 
contracted  with  a  public  entity,  the 
public  entity  cannot  allow  this  situation 
to  diminish  the  overall  accessibility  of 
its  fleet.  A  substantial  majority  of 
commenters,  both  transit  providers  and 
disability  groups,  favored  including  this 
provision.  Two  commenters  opposed  it 
one  on  the  basis  that  it  would  implicitly 
require  retrofitting  and  the  other  on  the 
basis  that  it  would  inhibit  contracting 
out.  The  latter  commenter  also  said  it 
was  unfair  to  require  "no  diminution"  in 
the  case  of  contracting  out  but  not  in  the 
case  where  a  public  entity  acquires 
inaccessible  used  buses. 

While  retrofit  of  some  vehicles  is  one 
option  a  public  entity  could  choose  to 
comply  with  this  provision,  retrofitting  is 
not  required.  An  entity  could  accelerate 
acquisition  of  new  accessible  buses. 
(Since  all  new  bus  orders  must  be  for 
accessible  vehicles,  acceleration  may 
not  be  needed  in  many  cases,  because 
the  new  accessible  buses  coming  into  a 
fleet  in  the  normal  course  of 
procurement  may  be  sufficient  to 
maintain  or  improve  the  accessible 
vehicle  ratio.)  Alternatively,  a 
contractor  could  provide  some 
accessible  buses. 

Neither  are  we  persuaded  that  this 
provision  would  inhibit  privatization. 
Before  the  ADA,  no  one  was  required  by 
Federal  law  to  acquire  accessible 
vehicles;  now,  everyone's  acquisitions 
must  be  accessible.  In  this  climate,  it  is 
difficult  to  support  a  conclusion  that 
maintaining  existing  ratios  of  accessible 
buses  will  have  any  significant  impact 
on  the  attractiveness  of  privatization. 
Much  more  significant  economic  and 
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political  forces  will  drive  privatization 
decisions. 

The  situation  of  a  public  entity 
acquiring  inaccessible  used  vehicles  is 
distinguishable  from  the  contracting  out 
situation.  Before  a  public  entity  may 
acquire  inaccessible  used  buses,  it  must 
engage  in  a  thorough,  nationwide,  good 
faith  effort  to  find  accessible  used 
vehicles.  There  is  a  reasonable 
possibility  that  this  search  will  enable  it 
to  Hnd  at  least  some  accessible  used 
vehicles,  with  which  its  accessibility 
ratio  can  be  maintained.  Moreover, 
since  most  pubhc  entities  are  UMTA- 
assisted.  UMTA  oversight  of  the 
acquisition  process  can  help  to  address 
situations  (which  are  not  that  likely  to 
occur  in  any  event)  in  which  large 
purchases  or  leases  of  inaccessible 
vehicles  would  depress  a  recipient's 
accessibility  ratio. 

The  Advisory  Committee  discussed  a 
situation  in  which  a  new  transit 
authority,  which  now  has  no  vehiclesi 
could  contract  out  all  its  initial  service, 
with  the  possible  result  that  there  would 
be  no  accessible  service  provided.  The 
"no  diminution"  language  would  not 
help  the  situation,  and  some  committee 
members  favored  language  that  would 
mandate  a  minimum  level  of  accessible 
service  in  this  situation.  The  Department 
does  not  believe  this  to  be  needed.  If  a 
public  entity  were  to  take  this  tack,  it 
would  have  a  very  significant 
paratransit  obligation  (e.g.,  virtually  all 
persons  with  disabiUties  would  be 
eligible).  The  Department,  in  reviewing 
the  entity's  paratransit  plan,  would 
probably  insist,  due  to  the  lack  of 
accessible  fixed  route  service,  that 
paratransit  service  be  phased  in  quickly. 
The  entity  would  probably  find  it  less 
expensive  and  easier  to  ensure  that  it 
had  some  accessible  buses  in  its  initial 
service. 

The  Department  received  a  number  of 
comments  about  a  situation  in  South 
Carolina  in  which  urban  mass 
transportation  services  are  provided  by 
a  private  utility.  As  the  Department 
understands  the  situation,  the  utility  is 
required  by  law  and/or  franchise 
condition  to  provide  transit  services  in 
Columbia  and  Charleston. 

One  of  the  comments,  from  a  member 
of  the  South  Carolina  Congressional 
delegation,  citing  the  unprofitability  of 
the  utility's  existing  bus  service  and  the 
difficidty  the  utility  would  have  in 
providing  paratransit  service,  suggested 
that  only  private  entity  requirements 
should  apply  to  the  utility.  Comments 
from  disability  groups  disagreed,  saying 
that  the  utility  provided  the  only  mass 
transit  service  in  the  area  and  that  what 
the  commenters  viewed  as  the  utility's 
poor  record  of  providing  mass  transit 


service  should  not  be  rewarded  at  the 
expense  of  the  transit  needs  of 
individuals  with  disabilities  in  the 
affected  cities. 

According  to  UMTA  staff  and 
commenters,  the  Charleston  and 
Columbia  operations  are  typical 
examples  of  urban  fixed  route  bus 
service  for  the  general  public.  They 
receive  UMTA  assistance  under 
sections  3  and/or  9  for  similar  purposes, 
and  in  similar  amounts,  as  any  other 
fixed  route  mass  transit  provider  in 
cities  of  similar  size.  They  operate  at 
defecits  as  do  most  fixed  route  transit 
operators. 

UMTA  funding  does  not  flow  directly 
to  the  utility.  Rather,  UMTA  provides 
section  3  and/or  9  assistance  to  a 
designated  recipient  (a  metropoUtan 
planning  organization  [MPO]  in 
Columbia,  and  to  the  city  government  of 
Charleston),  which  has  an  agreement 
with  the  utility  through  which  the 
UMTA  assistance  is  made  available  to 
the  utility.  Under  this  section  of  the  rule, 
when  a  public  entity  (like  an  MPO  or  a 
city)  enters  into  a  contractual  or  other 
arrangement  or  relationship  writh  a 
private  entitj'  to  operate  fixed  route  or 
demand  responsive  service,  the  public 
entity  must  ensure  that  the  private  entity 
meets  the  requirements  that  would 
apply  to  the  pubhc  entity  if  the  public 
enti^  itself  operated  the  service. 

As  described  above,  the  usual 
situation  in  which  this  "stand  in  the 
shoes"  principle  applies  is  the  case  of  a 
pubUc  transit  authority  contracting  out 
part  of  its  service  to  a  private 
transportation  company.  In  the 
Department's  construction,  the  language 
of  the  section  encompasses  not  only  a 
typical  "contracting  out"  situation  but 
also  a  situation  like  this  one.  In  this 
case,  there  is  another  kind  of 
"arrangement  or  relationship"  between 
a  private  and  public  entity  in  which  the 
private  entity  provides  fixed  route  bus 
service,  serving  the  public  of  an  urban 
area,  that  a  public  entity  would 
otherwise  provide,  receiving  via  a  pubhc 
entity  the  UMTA  assistance  which  is 
intended  for  public  transportation 
service  of  this  very  kind. 

The  Department  concludes,  tiien.  that 
in  this  South  Carolina  situation  the 
utility  is  subject  to  the  requirements  that 
would  apply  to  a  public  entity  providing 
the  same  kind  of  service  and  receiving 
the  same  UMTA  funds.  These 
requirements  include  complementary 
paratransit  as  well  as  the  acquisition  of 
accessible  vehicles. 

A  few  commenters  and  committee 
members  also  suggested  applying  the 
"stand  in  your  shoes"  concept  to  private 
contracts  with  other  private  entities. 
That  is.  if  a  private  firm  primarily 


engaged  in  the  business  of  transporting 
people  contracts  to  provide  service  to  a 
private  firm  not  so  engaged,  then  the 
rules  governing  the  latter  would  apply  to 
contractor,  with  respect  to  the 
contracted  service.  The  Department 
agrees  with  this  suggestion,  which  will 
help  to  clarify  the  obligations  of  private 
providers  in  a  way  consistent  with  other 
parts  of  the  statute.  We  have  added  a 
paragraph  to  this  effect. 

Section  37.25    University 
Transportation  Systems 

The  NPRM  proposed  to  cover  public 
university-operated  transportation 
systems  under  the  requirements  for 
pubhc  entities.  All  but  three  of  the 
nearly  30  comments  on  this  subject 
agreed,  including  several  comments 
from  universities  as  well  as  trom 
disability  groups.  Two  comments 
opposed  the  proposal,  principally  on  the 
ground  that  such  systems  do  not  serve 
the  entire  "general  pubUc."  One  of  the 
comments  noted  that,  under  section  504 
or  other  authorities,  campuses  are 
becoming  more  accessible,  making 
coverage  under  this  rule  less  necessary.- 
The  commenter  suggested  that  it  would 
be  closer  to  the  mark  to  cover  public 
universities  under  the  same  private 
entity  requirements  applicable  to  private 
universities. 

It  is  useful  at  this  point  to  review  the 
rationale  for  covering  public  university- 
operated  systems  under  the  public  entity 
requirements  of  the  rule.  The  question 
about  coverage  arises  from  the  way 
certain  of  the  ADA's  definitions  may  be 
read  together.  For  example,  the 
requirements  of  sections  222  and  223  of 
the  ADA  apply  to  a  "pubhc  entity 
operating  a  fixed  route  system."  A 
public  university  is  clearly  a  pubhc 
entity.  Many  campus  bus  systems  fit  the 
operational  requirements  of  the  section 
221's  definition  of  a  fixed  route  system. 
That  is,  the  buses  operate  along  a 
prescribed  route  according  to  a  fixed 
schedule. 

However,  the  definition  of  "fixed 
route  system"  also  refers  to  providing 
"designated  public  transportation."  "This 
term  is  defined,  in  turn,  as 
transportation  provided  to  "the  general 
public."  The  commenters  opposed  to 
coverage  contend,  in  effect,  that  a 
campus  bus  system  primarily  intended 
to  transport  students,  faculty  and  staff  is 
not  intended  to  provide  transportation 
to  "the  general  pubUc,"  consequently 
does  not  involve  "designated  pubhc 
transportation,"  consequently  is  not  a 
"fixed  route  system,"  and  therefore  is 
not  subject  to  the  accessible  vehicle 
acquisition  and  complementary 
paratransit  requirements  of  sections  222 
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and  223.  The  sam^  argument  would 
apply  to  demand  tesponsive  service 
provided  by  a  puqlic  university  or  other 
public  institution,  jsince  the  deRnition  of 
"demand  responsive  system"  also 
includes  a  reference  to  "designated 
public  transportation.' 

While  the  Department  understands 
the  basis  for  this  <  rgument.  we  do  not 
construe  the  appli  :ation  of  the  statute  in 
this  way.  The  same  argimient  would 
apply,  perhaps  wi  ;h  greater  force,  to 
transportation  by  sublic  schools.  Yet 
Congress  specific!  lly  exempted  "public 
school  transportal  ion"  from  the 
deHnition  of  "desi  ;nated  pubhc 
transportation."  F  om  this  we  draw  the 
inference  that,  in  I  le  absence  of  this 
exemption,  public  school  transportation 
would  have  been  i  ;overed  under  the 
"designated  pilblii  transportation" 
definition.  Congre  is  could  have,  but  did 
not.  make  a  similar  exemption  for 
transportation  pro  vided  by  public 
universities  or  oth  !r  pubUc  institutions. 
This  argues  strong  ly  that  no  such 
exemption  was  in  ended. 

Title  II  of  the  Al  )A  appears  to 
contemplate  only  wo  kinds  of 
transportation  provided  by  public 
entities:  Fixed  rou  e  and  demand 
responsive  service .  Nowhere  does  the 
Act  suggest  that  tl  ere  is  intended  to  be 
a  third  category —  vhich  might  be  called 
"none  of  the  abovi! ' — free  from  all 
accessibility  requi  -ements.  Indeed, 
inferring  Congress  onal  intent  to  create 
such  a  category  w  >uld  appear  sharply 
contrary  to  the  ovi  irall  objectives  of  the 
statute. 

We  would  also  loint  out  that  campus 
shuttles  typically  i  erve  what  can  fairly 
be  thought  of  as  th  e  general  public  of  the 
university  commui  lity.  While  not  a  mass 
transit  system  sen  ing  the  entire 
community  of  Ann  Arbor  or  Madison, 
the  University  of  ^  lichigan  or  University 
of  Wisconsin  bus  i  ystem  serves  the 
significant  subset  )f  the  community  that 
traverses  the  univi  srsity  campuses.  Even 
if  one  accepts  the  irgument  that  a  fixed 
route  system  must  serve  "the  general 
public,"  it  is  reaso  lable  to  conclude  that 
a  typical  universit  f  bus  system  is 
covered  by  title  II.  Such  an 
interpretation  is  a  so  consistent  with 
long-standing  UM"  'A  interpretation  of 
similar  terms  unde  r  the  Urban  Mass 
Transportation  Ac  t. 

Having  determii  ed  that  public 
universities  are  su  iject  to  public  entity 
requirements,  we  '  urn  to  the  question  of 
the  nature  of  that  ;overage.  The 
Department  will  d  ;em  such  systems  to 
be  commuter  bus  i  ystems.  Like  other 
commuter  bus  sys  ems,  university  fixed 
route  systems  gem  trally  have  Hmited, 
rather  than  comprehensive,  route 
structiu'es.  They  S(  rve  a  limited  number 


of  origins  and  destinations,  and  have 
limited  functions.  One  of  their  primary 
functions  is  to  interface  with  fiinge 
parking  lots  and/or  city  transit  systems 
that  carry  people  to  the  vicinity  of,  but 
not  directly  to,  major  campus 
destinations. 

Moreover,  like  commuter  bus  systems, 
campus  shuttles  are  a  kind  of  service 
which  does  not  fit  the  urban  mass 
transportation  model  of  complemsntary 
paratransit  comfortably.  Given  the 
composition  of  university  communities, 
the  likelihood  of  significant  numbers  of 
individuals  in  eligibility  categories  one 
and  three  is  low.  The  public  policy 
reasons  for  complementary  paratransit 
in  other  fixed  route  settings  have  a  good 
deal  less  force  here.  The  costs  of 
planning  and  implementing  a 
complementary  paratransit  system  at  a 
university  is  less  likely  to  be  balanced 
by  providing  significant  amounts  of 
needed  service  than  in  a  more  typical 
urban  mass  transit  context. 

The  planning  apparatus  commonly 
assumed  to  be  involved  with  urban 
mass  transit  systems  is  not  likely  to  be 
found  in  such  a  setting.  As  a  result,  the 
planning  requirements  of  subpart  F  do 
not  fit  the  campus  context  well,  making 
it  likely  that  compliance  with  the 
planning  requirements  would  be — both 
for  the  1500+  institutions  that  could  be 
involved  and  for  UMTA — a  paper 
exercise  of  limited  value. 

Requiring  complementary  paratransit 
of  public  universities  would  also  create 
an  unjustified  distinction  between 
public  and  private  universities,  which 
should  be  similarly  situated  in  terms  of 
meeting  the  transportation  needs  of 
members  of  their  university 
communities.  If  the  latter  operate  fixed 
route  service,  they  have  to  acquire 
accessible  vehicles  or  (with  respect  to 
vehicles  with  a  capacity  of  16  persons  or 
less]  demonstrate  equivalent  service. 
They  do  not  have  to  provide  paratransit. 
In  the  Department's  view,  the 
implementation  of  the  statute  is  more 
reasonable,  and  more  consistent  with 
Congressional  intent,  if  we  regard  public 
university  fixed  route  service  as 
commuter  service.  This  will  result  in 
congruent  requirements  for  public  and 
private  institutions  of  higher  education. 

One  interesting  comment  described  a 
student  owned  and  operated  transit 
system  serving  one  state  university,  and 
expressed  concern  that  applying  public 
entity  requirements  to  it  could  make 
operational  costs  prohibitive.  The 
information  in  the  comment  was  not 
sufficient  to  determine  how  under  the 
regulation  this  system  would  be 
categorized.  This  and  other  unusual 
situations  are  best  addressed  on  a  case- 
by-case  basis. 


This  section  also  restates  the  point 
that  private  university-operated  - 
transportation  systems  are  subject  to  the 
provisions  for  private  entities  not 
primarily  engaged  in  the  business  of 
transporting  people. 

Section  37.27    Transportation  for 
Elementary  and  Secondary  Education 
Systems 

There  was  no  counterpart  to  this 
section  in  the  NPRM,  but  we  have 
included  it  for  clarity.  "Public  school 
transportation"  is  explicitly  excluded 
from  the  definition  of  "designated  public 
transportation."  In  addition,  this  section 
provides  that  if  a  private  school  gets 
Federal  financial  assistance,  is  covered 
by  section  504,  and  provides  equivalent 
transportation  service  to  students  with 
disabilities,  it  too  is  exempt.  [See  H. 
Rept.  101-485,  Pt.  1,  at  36)  Even  if  a 
private  school  is  not  exempt  under  the 
section's  criteria,  it  is  subject  only  to  the 
requirements  for  private  entities  not 
primarily  engaged  in  transporting 
people. 

Section  37.29 
Service 


Private  Providers  of  Taxi 


There  was  no  counterpart  to  this 
provision  in  the  NPRM,  but  a  few 
comments  asked  for  clarification  on  taxi 
service.  One  issue  concerned  whether 
taxi  fleets  should  have  to  include  some 
accessible  vehicles.  Under  the  ADA, 
private  entities  primarily  engaged  in  the 
business  of  transporting  people  and 
providing  demand  responsive  service 
(the  category  that  includes  taxis)  are  not 
required  to  buy  accessible  automobiles. 
Such  entities  are  required  to  purchase 
accessible  vans,  unless  the  entity  can 
demonstrate  that  it  provides  equivalent 
service.  But  nothing  in  the  statute 
requires  an  entity  to  acquire  a  van;  if  a 
taxi  company  acquires  only 
automobiles,  it  need  never  obtain  an 
accessible  vehicle. 

A  disability  group  commented  that, 
nevertheless,  a  taxi  company  is  not 
accessible  when  viewed  in  its  entirety  if 
it  does  not  have  access  to  accessible 
vehicles  (either  in  its  own  fleet  or 
through  arrangements  with  other 
entities).  Therefore,  the  commenter  said, 
such  access  to  accessible  vehicles 
should  be  required.  We  recognize  that 
the  availability  of  accessible  taxi 
service  is  important  to  individuals  with 
disabilities,  and  believe  that,  as  a  matter 
of  pohcy,  greater  accessibility  of  taxi 
fleets  should  be  encouraged.  Given  the 
absence  of  specific  statutory  language 
requiring  a  mix  of  accessible  vehicles  in 
•taxi  fleets,  we  believe  that  to  impose 
such  a  requirement  based  only  on  a 
general  concept  of  "accessible  in  its 
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entirety"  would  be  inappropriate. 
Consequently,  we  have  decided  not  to 
adopt  this  suggested  requirement. 

A  taxi  association  commented  that, 
for  purposes  of  determining  whether  a 
taxi  company  was  providing  equivalent 
service,  equivalency  standards  should 
be  adjusted  for  different  kinds  of 
vehicles.  The  commenter  suggested  that 
vans  may  respond  to  calls  less  quickly 
than  automobile  taxis,  for  example.  It  is 
not  at  all  clear  that  this  premise  is 
correct:  Vans  appear  to  get  around  just 
as  quickly  as  other  vehicles.  In  any 
event,  adjusting  equivalency  standards 
for  different  kinds  of  vehicles  seems 
extremely  difficult  to  do  in  a  rational 
way,  so  we  will  not  attempt  it. 

Section  37.31     Vanpools 

In  the  NPRM,  the  Department  offered 
its  preliminary  view  that  public 
vanpools  should  be  subject  to  the 
demand  responsive  system  requirements 
for  public  entities,  while  private 
vanpools  would  be  subject  to  title  III 
requirements.  The  preamble  noted  the 
legislative  history  statements  to  the 
effect  that  volunteer-driven  commuter 
ridership  arrangements  were  not 
intended  to  be  covered  under  title  HI. 

There  were  a  variety  of  comments  on 
vanpool  issues.  Some  commenters 
thought  vanpools  should  be 
characterized  as  demand  responsive, 
others  thought  they  should  be  regarded 
as  fixed  route,  and  others  would 
describe  them  as  a  hybrid  category.  A 
number  of  commenters  emphasized  that, 
given  the  economics  of  ride  sharing,  it 
would  not  take  much  of  an  increase  in 
the  price  of  a  van  or  a  decrease  in  the 
van's  seating  capacity  to  make 
vanpooling  economically  unattractive  to 
participants.  Some  public  vanpool 
operators  mentioned  that  they  already 
acquire  a  small  percentage  (e.g.,  5 
percent,  for  one  system)  of  accessible 
vans  for  use  by  individuals  with 
disabilities. 

Those  who  commented  that  vanpools 
did  not  flt  neatly  either  of  the  statutory 
categories  seem  closest  to  the  truth.  On 
one  hand,  a  vanpool  system  serves  a 
limited  number  of  people,  all  of  whom 
request  to  be  part  of  the  service.  The 
routes  may  change  over  time  in  response 
to  people  joining  or  leaving  a  particular 
vanpool.  The  driver  is  a  fellow 
commuter,  not  an  employee  of  a 
separate  public  or  private  entity.  On  the 
other  hand,  no  one  has  to  make  a  call  to 
get  a  ride  on  a  particular  day,  and  the 
van  usually  follows  a  given  route  of 
pickup  and  dropoff  points  which  it 
attempts  to  meet  at  specific  times.  On 
balance,  the  Department  believes  that  it 
is  more  reasonable  to  treat  such  a 
system  as  a  demand-responsive  system. 


meaiiing  that  it  must  acquire  accessible 
vehicles  unless  it  can  demonstrate  that 
it  provides  equivalent  service  to 
passengers  with  disabilities. 

The  demonstration  of  equivalency  can 
be  made  if  accessible  vehicles  are  made 
available  for  vanpools  of  which  a 
member  is  an  individual  (or  membership 
is  sought  by  an  individual)  with  a 
disability.  This  is  a  system  that  pubhc 
vanpool  commenters  say  that,  in  effect, 
they  use.  We  are  not  requiring  that 
public  vanpool  systems  acquire  a 
certain  percentage  of  accessible 
vehicles,  only  that  they  meet 
accessibility  needs  as  they  occur. 

Private  vanpools  are  not  covered.  This 
decision  is  responsive  to  the  legislative 
history  concerning  volunteer-driven 
ridesharing  arrangements. 

Section  37.33    Aitport  Transportation 
Systems 

The  NPRM  preamble  asked  how  the 
Department  should  regard 
transportation  systems  operated  by 
public  airports,  Public  airports  are 
clearly  pubhc  entities;  to  the  extent  that 
their  transportation  systems  (e.g., 
shutdes  from  fringe  parking  lots, 
connector  service  to  the  metropolitan 
areas  they  serve)  are  fixed  route,  and 
the  accessible  vehicle  acquisition  and 
complementary  paratransit  obligations 
of  title  II  would  seem  to  apply.  Yet  the 
relevance  of  these  requirements — 
especially  paratransit — seems 
questionable  in  the  airport  context. 

Airport  commenters  noted  that  they 
typically  made  close-in  parking  spaces 
available  to  passengers  with  disabiUties 
at  fringe  lot  prices,  making  accessible 
transportation  to  fringe  lots 
uimecessary.  They  asked  that  this 
solution  be  approved  in  the  fmal  rule. 
An  airport  operator  which  operates  a 
connector  service  between  its  airports 
and  to  the  metropoUtan  area  described 
at  length  the  problems  that 
complementary  paratransit  could  cause. 
Disabihty  community  commenters,  on 
the  other  hand,  said  that  there  never 
seemed  to  be  enough  vacant  close-in 
parking  spaces,  that  there  were  often 
barriers  between  the  close-in  lot  and  the 
terminal,  and  that  this  solution  did  not 
address  some  individuals  with 
disabilities  who  come  to  airports  (e.g., 
persons  with  disabilities  who  arrive  in  a 
non-disabled  friend's  car,  which  does 
not  have  the  proper  license  plate  to  park 
in  a  "handicapped  space").  They  also 
pointed  to  the  language  of  the  ADA 
which  categorically  requires  certain 
things  of  fixed  route  systems  operated 
by  public  entities. 

The  Department  has  concluded  that 
the  most  reasonable  solution,  and  the 
one  that  most  accurately  reflects  the 


real  nature  of  airport  transportation 
services,  is  to  categorize  airport  shutUe 
or  connector  services  as  fixed  route 
commuter  bus  service.  As  discussed  in 
the  preamble  section  on  the  definition  of 
"commuter  bus,"  service  like  airport 
shuttle  and  connector  service  shares 
several  important  characteristics  with 
commuter  bus  service,  while  being  quite 
different  in  its  operating  characteristics 
from  urban  mass  transit  bus  service.  The 
result  of  this  categorization  is  that 
airport  systems  will  have  to  acquire 
accessible  vehicles  but  will  not  have  to 
provide  complementary  paratransit. 

Another  form  of  transportation  found 
at  many  airports  is  private  shuttle  or 
jitney  service  which  serves  a  variety  of 
locations  in  the  metropolitan  area 
served  by  the  airport,  typically  in  a 
route  deviation  or  other  variable  mode. 
The  Department  believes  that  these 
services  are  best  characterized  as 
operated  in  a  demand  responsive  mode 
by  private  entities  primarily  engaged  in 
the  business  of  transporting  people.  As 
such,  these  operators  must  either 
acquire  accessible  vehicles  or  provide 
equivalent  service.  In  response  to 
discussion  at  the  Advisory  Committee 
meetings,  the  rule  points  out  that 
equivalency  requirements  for  such 
operators  may  be  met  by  a  group  of  such 
private  operators  who  share  or  pool 
accessible  vehicles  among  them  in  a 
way  that  ensures  the  provision  of 
equivalent  service. 

Some  airports  or  airlines  also  may 
operate  other  kinds  of  transportation 
systems,  such  as  the  electric  carts  that 
are  available  to  assist  passengers  in 
moving  through  concourses  and  mobile 
lounges  that  take  passengers  from  a 
terminal  to  an  aircraft  or  another 
terminal.  Like  all  services  to  the  public, 
these  systems  are  subject  to  ADA 
requirements.  However,  the  Department 
did  not  raise  issues  about  such  systems 
in  the  NPRM  and  received  no  comment 
about  them.  Nor  are  they  specifically 
covered  in  the  Access  Board  guidelines. 
It  would  therefore  be  inappropriate  to 
issue  final  rules  on  these  systems,  which 
may  present  somewhat  different 
accessibility  problems  than  other  modes 
of  transportation.  The  Department 
intends  to  address  these  systems  in 
forthcoming  amendments  to  its  Air 
Carrier  Access  Act  and  section  504 
rules. 

Section  37.35    Supplemental  Service  for 
Other  Transportation  Modes 

This  section  responds  to  comments  on 
a  variety  of  subjects.  A  disabiUty 
commenter  mentioned  that  the  rule 
should  specify  coverage  for  bus  service 
which  intercity  rail  operators  may 
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In  the  Departmi  nt's  view,  the  statute 
requires  that  (asid  e  from  the  "stand  in 
the  shoes"  situation  of  §  37.23)  we  look 
to  the  nature  of  the  entity  itself,  not  to 
its  relationship  wipi  other  entitles,  to 
determine  the  proper  provisions  to 
apply.  The  statutejitself  defines  a  public 
entity.  Something  that  is  a  private  entity, 
and  hence  does  nat  come  within  the 
public  entity  defin  tion,  cannot 
appropriately  be  c  ategorized  as  a  public 
entity  under  the  rv  le.  Consequently,  this 
section  provides  tjiat  a  private  entity 
that  receives  a  stajte  or  local  subsidy  or 
a  franchise  from  a  pubhc  entity,  or  is 


regulated  by  a  public  entity,  is  not  for 
that  reason  regulated  under  Title  II. 

Public  accommodations  subject  to  the 
DOJ  Title  III  regulations  (e.g.,  hotels,  car 
rental  agencies,  historical  or  theme 
parks]  are  the  classic  examples  of 
private  entities  not  primarily  engaged  in 
the  business  of  transporting  people. 
They  do,  in  many  instances,  provide 
shuttles  and  other  transportation 
services  to  people.  The  only  question  to 
consider  is  whether  these  systems  are 
demand  responsive  or  fixed  route. 

The  only  comments  to  focus  on  this 
issue  were  from  two  major  car  rental 
organizations.  They  argued  that  the 
regulation  should  explicitly  provide  that 
systems  organized  like  theirs  were 
demand  responsive.  Their  arguments 
were  based  principally  on  the  premise 
that  a  rental  car  reservation  is  the 
equivalent  of  a  user-initiated  request  for 
shuttle  service  and  on  factual  assertions 
that  the  companies  in  question  do  not  in 
fact  have  schedules  or  set  intervals  for 
their  shuttle  services.  During  a 
discussion  of  this  issue  in  the  Advisory 
Committee  involving  one  of  the 
commenters,  disability  group 
representatives  questioned  the  accuracy 
of  these  assertions,  based  on  their 
experience  as  customers. 

The  Department  is  very  willing  to 
believe  that  some  car  rental  shuttles 
operate  in  a  demand  responsive  mode. 
As  the  two  commenters  themselves 
noted,  however,  some  car  rental  shuttles 
may  operate  as  fixed  route  systems.  The 
Department  has  not  made  an 
independent  investigation  of  the  facts 
concerning  the  variety  of  shuttles 
operated  by  car  rental  agencies  or  other 
public  accommodations.  The  issue  is 
likely  to  be  affected  by  many  site- 
specific  circumstances.  It  is  not  clear 
that,  as  a  general  matter,  a  call  to 
reserve  a  rental  car  can  fairly  be 
equated  to  a  call  reserving  van 
transportation.  The  final  rule  recognizes 
the  need  for  case-by-case 
determinations,  and  provides  that 
demand-response  or  fixed  routes  rules, 
as  appropriate,  applying  each  case.  The 
possibility  of  variety  in  specific 
operation^.l  circumstances  is  too  great  to 
allow  for  an  across-the-board  rule. 

Another  situation  about  which  a  few 
commenters  inquired  concerns 
conveyances  people  ride,  not  so  much  as 
a  means  of  getting  from  Point  A  to  Point 
B,  but  as  a  recreational  activity  or  close 
adjunct  to  a  recreational  activity. 
Amusement  park  rides,  ski  lifts,  and 
historic  trolley  or  rail  cars  operated  in 
museum  settings  are  examples  of  such 
conveyances.  In  our  view,  it  makes 
sense  to  regard  these  conveyances  not 
as  "transportation"  at  all,  but  simply  as 
one  part  of  public  accommodations 


provided  by  the  entities  in  question. 
This  does  not  mean  that  these 
conveyances  escape  ADA  regulation; 
DO]  regulations  under  title  II  or  title  III 
of  the  ADA  cover  them. 

Transportation  services  offered  by 
employers  (e.g.,  motor  pool  vehicles, 
employer-sponsored  van  pools  or  shuttle 
services  which  are  limited  to  employees] 
are  another  category  this  section 
clarifies.  Such  employee  transportation 
is  not  part  of  a  public  accommodation  or 
designated  or  specified  public 
transportation.  It  does  not  come  within 
the  scope  of  sections  222.  224.  302  or  304 
of  the  ADA.  It  would,  however,  be 
covered  by  title  I  of  the  ADA  (and,  with 
respect  to  public  entities  title  II  as  well] 
since  it  is  a  term,  condition,  or  benefit  of 
employment.  The  EEOC  and  DOJ  Title  II 
ADA  rules  cover  such  services. 

One  commenter  asked  that  the  rule 
specifically  mention  that  the 
transportation  provisions  of  the  ADA  do 
not  apply  to  religious  organizations.  We 
have  done  so;  such  services  are  not 
covered  by  the  ADA. 

The  Department  also  was  asked  for 
clarification  of  situations  in  which  a 
parent  company  is  not  primarily 
engaged  in  the  business  of  transporting, 
but  a  subsidiary  or  division  is  primarily 
so  engaged.  To  which  organization  does 
one  look  in  deciding  which  set  of  ADA 
requirements  apply?  The  Department 
believes  that  it  is  most  consistent  with 
the  ADA  to  look  at  the  entity  that  is 
actually  providing  the  transportation — 
even  if  this  entity  is  a  smaller  part  or 
subsidiary  of  a  larger  organization. 
When  there  is  not  actually  a  separate 
subsidiary  company  involved,  a 
"primarily  engaged"  segment  of  the 
larger  company  that  is  operationally 
distinct  from  the  rest  of  the  company  is 
relevant  for  this  purpose. 

The  ADA  defines  intercity  rail  as 
service  provided  by  Amtrak.  There  may 
be  present  or  futiu'e  rail  systems  which 
provide  service  having  all  the 
characteristics  of  intercity  service 
except  operation  by  Amtrak.  For 
example,  plaiming  is  now  underway  for 
a  number  of  high-speed  rail  systems.  In 
addition.  DOT  is  aware  of  a  private 
intercity  rail  service  which  attaches 
private  rail  cars  to  Amtrak  trains  on 
some  routes.  Other  private  intercity  rail 
services  could  be  created  in  the  future. 

High-speed  rail  service,  as  it  is 
envisioned,  shares  so  many  operating 
characteristics  with  intercity  rail  service 
that  we  believe  it  is  sensible  to  apply 
intercity  rail  requirements  to  it.  For  high- 
speed rail  systems  operated  by  public 
entities,  the  rule  would  apply  intercity 
rail  requirements  to  such  systems.  For 
private  rail  systems,  9  37.107  governs 
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acquisition  of  rail  cars,  while  facilities 
and  other  matters  are  subject  to  DO] 
Title  III  rules.  Both  for  rail  cars  and  rail 
facilities,  these  requirements  apply  to 
private  rail  systems  the  requirements  of 
ATBCB  guidelines. 

Subpart  C— TransportatioD  Facilities 

Section  37.41    Construction  of 
Transportation  Facilities  by  Public 
Entities 

Section  37.41  contains  the  general 
requirement  that  all  new  facilities 
constructed  after  January  26, 1992,  be 
accessible  to  and  usable  by  individuals 
with  disabilities.  This  provision  tracks 
the  statute  closely,  and  is  analogous  to 
provisions  in  the  DO)  regulations. 
Section  226  of  the  ADA  provides  little 
discretion  concerning  this  requirement. 
There  were  no  comments  on  this 
provision  and  the  fmal  rule  makes  no 
changes  to  the  proposal. 

Section  37.43    Alteration  of 
Transportation  Facilities  by  Public 
Entities 

This  section  sets  out  the  accessibility 
requirements  that  apply  when  a  public 
entity  undertakes  an  alteration  of  an 
existing  facility.  In  general,  the  section 
requires  that  any  alteration  undertaken 
to  an  existing  facility,  to  the  maximum 
extent  feasible,  result  in  the  altered  area 
being  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
persons  who  use  wheelchairs.  As  noted 
in  the  proposed  rule,  the  provisions 
follow  closely  those  adopted  by  the 
DO),  in  its  regulations  implementing  title 
III  of  the  ADA  (49  CFR  part  36,  July  26, 
1992.  56  PR  35544).  Also  noted  in  the 
proposed  rule,  we  made  minor  changes 
to  the  DO]  language  for  purposes  of 
specific  references  to  transportation 
facilities — e.g..  references  to  intercity 
and  commuter  rail  stations. 

As  proposed,  the  section  would 
require  specific  activities  whenever  an 
alteration  of  an  existing  facility  is 
undertaken.  These  include: 

(1)  If  the  alteration  is  made  to  a 
primary  function  area,  (or  access  to  an 
area  containing  a  primary  function],  the 
entity  shall  make  the  alteration  in  such  a 
way  as  to  ensure  that  the  path  of  travel 
to  the  altered  area  and  the  restrooms, 
telephones  and  drinking  fountains 
servicing  the  altered  area  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(2)  Alterations  to  drinking  fountains, 
telephones,  and  restrooms  do  not  have 
to  be  completed  if  the  cost  and  scope  of 
making  them  accessible  is 
disproportionate. 


(3)  The  requirement  goes  into  effect 
for  alterations  begun  after  January  25, 
1992. 

(4)  The  term  "maximum  extent 
feasible"  was  defmed  to  mean  that  all 
changes  that  are  possible  must  be  made. 

(5}  Primary  function  was  defmed  to 
mean  a  major  activity  for  which  the 
facility  is  intended.  The  proposed  rule 
contained  a  non-exclusive  list  which 
included  the  following  areas  in  the 
primary  function  area:  Ticket  purchase 
and  collection  areas,  train  or  bus 
platforms,  baggage  checking  and  retiun 
areas,  and  employment  areas. 

(6)  The  proposed  rule  defined  "path  of 
travel"  to  mean  a  continuous, 
unobstructed  way  of  pedestrian  passage 
by  means  of  which  the  altered  area  may 
be  approached,  entered,  and  exited,  and 
which  connects  the  altered  area  with  an 
exterior  approach  and  includes 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area.  If 
changes  to  the  path  of  travel  are 
disproportionate,  then  only  those 
changes  which  are  not  disproportionate 
are  to  be  completed,  and; 

(7]  The  fmal  rule  proposed  a  range  of 
costs  for  determining  when  an  alteration 
is  disproportionate.  The  three 
percentages  were  10  percent,  20  percent 
and  30  percent. 

The  preamble  to  the  proposed  rule 
also  stated  that  the  Department  would 
remain  consistent  with  the  DOJ  in  this 
area  (and  forward  any  comments  on  this 
section  to  them  for  review).  Over  25 
comments  were  submitted  on  this 
section,  principally  from  older  rail 
providers  and  disability  groups.  The 
provision  that  drew  the  most  comment 
was  the  percentage  to  be  used  to 
determine  disproportionality.  The 
majority  of  commenters  (principally 
transit  providers)  recommended  that  the 
figure  be  10  percent.  Those 
recommending  10  percent  indicated  that 
this  figure  should  be  used  since  many  of 
the  providers  will  be  using  all  available 
resources  to  meet  the  key  station 
requirements  under  the  ADA. 

Several  commenters  (including 
disability  groups  and  some  transit 
providers]  recommended  either  20  or  30 
percent.  One  person  with  disabilities 
recommended  that  no  percentage  by 
used,  and  that  the  exception  to  full 
accessibility  be  granted  only  when 
undue  financial  hardship  is 
demonstrated.  Some  transit  industry 
commenters  reconunended  that  the 
disproportionality  rule  apply  as  a 
percentage  of  the  passenger  service  area 
that  is  scheduled  for  alteration  (and  not 
apply  to  alterations  of  railbeds  and  the 
like). 

A  person  with  a  disability  expressed 
concern  over  how  costs  are  counted  in 


determining  disproportionality.  This 
concern  is  what  might  be  called 
"goldplating",  lumping  the  entire  cost  of 
a  change  into  the  cost  of  making  the 
item  accessible  (e.g.,  counting  the  cost  of 
complete  new  doors  and  frames  instead 
of  counting  only  the  cost  of  replacing 
smooth  knobs  with  levers).  Another 
commenter  stated  that  providers  who  do 
not  charge  a  fare  for  persons  using 
wheelchairs  or  the  blind  should  not  be 
required  to  make  ticket  purchase  areas 
accessible. 

As  we  said  in  the  preamble  to  the 
proposed  rule,  the  Department  is 
following  the  decision  reached  by  the 
DOJ  in  determining  an  equitable 
percentage  of  work  to  be  done.  DOJ,  in 
its  fmal  rule  for  public  accommodations, 
specifies  that  the  applicable  percentage 
shall  be  20  percent  of  the  alteration.  The 
Department  continues  to  concur  in  the 
rationale  and  result  promulgated  by 
DO),  and  we  accordingly  have  adopted 
20  percent  in  our  final  rule  as  well.  We 
agree  with  the  comment,  however,  that 
the  base  changes  should  be  based  on 
changes  to  the  passenger  service  area 
that  is  scheduled  for  alteration,  and  that 
"goldplating"  not  be  allowed.  The 
preamble  to  the  DOJ  fmal  rule  contains 
a  discussion  of  this  decision,  and  we 
recommend  it  for  more  background  on 
the  decision. 

The  requirement  to  make  changes  to 
the  maximum  extent  feasible  drew 
several  comments  as  well.  One 
commenter  recommended  that  the 
definition  be  expanded  beyond  the 
limited  area  of  physical  impossibility.  A 
person  with  disabilities  thinks  that  much 
of  the  difficulty  with  the  concept  of 
"feasibility"  could  be  avoided  if  "such 
decisions  at  the  local  level  include  as 
participants  representatives  of  the 
disabled  conununify.  There  seems  to  be 
an  inordinate  amount  of  reluctance  to 
consult  persons  within  the  disabled 
population,  but  many  of  us  have  a  great 
deal  of  skill  at  finding  the  most  cost 
effective  method  for  getting  rid  of 
architectural  barriers." 

The  Senate  Report  provides  guidance 
on  what  the  phrase  "maximum  extent 
feasible"  means — 

The  phrase  "to  the  maximum  extent 
feasible"  has  been  included  to  allow  for  the 
occasional  case  in  which  the  nature  of  an 
existing  facility  is  such  as  to  make  it  virtually 
impossible  to  renovate  the  building  in  a 
manner  that  results  in  its  being  entirely 
accessible  to  and  usable  by  Individuals  with 
disabilities.  In  all  such  cases,  however,  the 
alteration  should  provide  the  maximum 
amount  of  physical  accessibility  feasible. 

Thus,  for  example  the  term  "to  the 
maximum  extent  feasible"  should  be 
construed  as  not  requiring  entities  to  make 
building  alterations  that  have  little  likeHhood 
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Section  37.47    Key  Stations  in  Light  and 
Rapid  Rail  Systems 

Section  37.51    Key  Stations  in 
Commuter  Rail  Systems 

The  issues  and  comments  related  to 
key  stations  were  very  similar  for  both 
these  sections,  so  we  discuss  them 
together. 

The  NPRM  set  out  several  criteria  for 
rail  operators  to  consider  in  designating 
key  stations.  Despite  an  explanation  to 
the  contrary  in  the  preamble,  a  number 
of  commenters  appeared  to  think  that 
the  criteria  were  mandatory  (i.e..  that 
every  station  that  fit  one  of  the  criteria 
was  required  to  be  designated  as  a  key 
station).  We  have  added  language  to  the 
rule  to  clarify  further  the  point  that  the 
criteria  are  to  be  taken  into 
consideration,  but  are  not  mandatory 
criteria  in  this  sense. 

One  commenter  asked  that  if  the  local 
community  agreed  that  there  were  no 
key  stations  on  a  rail  line  that  needed  to 
be  accessible  (e.g.,  because  there  was 
accessible  bus  service  in  the  area),  it 
should  be  regarded  as  acceptable  not  to 
make  key  stations  accessible  (or  at  least 
to  apply  the  extended  timetable).  The 
Department  does  not  agree  with  this 
suggestion.  Key  station  accessibility  to 
commuter  rail  lines  is  required  by  the 
statute,  regardless  of  the  accessibility  of 
bus  service  in  the  area  (indeed,  under 
the  statute,  all  bus  service  eventually 
will  be  accessible).  The  30-year 
extended  time  frame  is  available  only 
where  extraordinarily  expensive 
changes  are  required  to  make  a  station 
accessible. 

One  commenter  asked  that  pre- 
existing local  agreements  related  to  the 
designation  of  key  stations  be  honored 
under  the  rule.  The  cases  of  such 
agreements  in  New  York  and 
Philadelphia  are  handled  separately  (see 
§  37.53).  Otherwise,  the  full  planning 
process  called  for  by  the  ADA  applies. 

There  were  relatively  few  comments 
on  the  specifics  of  the  key  station 
criteria  themselves.  One  that  came  up  in 
several  comments  was  that  "unless 
close  to  another  accessible  station" 
should  be  added  to  the  criterion 
concerning  high  ridership  stations.  We 
have  added  this  language  and  note  that 
"close"  is  a  relative  term.  What  is  close 
in  downtown  Boston,  for  example,  may 
not  be  close  in  a  more  suburban  setting. 

There  were  a  number  of  comments 
concerning  the  key  station  plans.  Under 
the  ADA.  rail  operators  must  prepare 
such  plans  and  forward  them  to  the 
Department.  DOT  approval  is  not 
required,  however.  Some  commenters, 
appearing  to  believe  that  DOT  approval 
is  necessary,  said  that  DOT  should 
commit  to  reviewing  the  plans  within  90 


days.  While  expeditious  review  of  plans 
is  always  desirable,  the  Department 
does  not  believe  it  is  necessary  to 
commit  to  a  specific  review  deadline, 
particularly  for  a  plan  it  need  not 
approve. 

Under  the  statute,  key  stations  must 
be  made  accessible  by  July  26. 1993. 
However,  extensions  of  up  to  30  years 
(light  and  rapid  rail]  or  20  years 
(commuter  rail)  can  be  made  for 
"extraordinarily  expensive" 
accessibility  modifications.  There  were 
a  substantial  number  of  comments  on 
how  these  provisions  should  be 
construed. 

Some  disability  group  comments 
suggested  that,  in  key  stations,  changes 
that  were  not  themselves 
extraordinarily  expensive  should  be 
made  by  July  1993,  even  in  stations 
which  had  been  granted  extensions  of 
the  deadline  based  on  the  need  for 
extraordinarily  expensive  changes.  Rail 
operators'  comments  disagreed,  some 
stating  that  non-extraordinarily 
expensive  modifications  should  not 
have  to  be  made  by  July  1993  if  the  key 
station  plan,  with  public  participation, 
provides  a  different  timetable.  It  was 
unrealistic  to  have  to  make  these 
modifications  by  that  date,  some  felt,  so 
DOT  should  prioritize  the  modiHcations. 

Another  suggestion  was  that  the 
"extraordinarily  expensive"  standard 
should  be  applied  system-wide  rather 
than  on  a  station-by-station  basis.  That 
is,  the  cumulative  costs  of  making 
changes  that,  considered  individually, 
are  non-extraordinarily  expensive, 
should  be  able  to  be  viewed  as 
extraordinarily  expensive  and  subject  to 
the  extension.  Finally,  there  were 
comments  from  both  disability  groups 
and  rail  operators  concerning  the  use  of 
mini-high  platforms  to  make  key  stations 
accessible.  The  former  thought  that  the 
use  of  mini-highs  should  be  regarded  as 
non-extraordinarily  expensive  and  the 
latter  disagreed. 

As  in  many  other  portions  of  the 
ADA,  the  statutory  language  on  this 
subject  is  quite  specific  and  explicit,  and 
the  Department  has  the  responsibility  to 
implement  the  provisions  as  Congress 
wrote  them.  Under  Section  227(b)(2)(B) 
of  the  statute,  the  Department  may 
extend  the  July  1993  accessibility 
deadline  for  up  to  30  years  for  light  and 
rapid  rail  "key  stations  *  *  *  which 
stations  need  extraordinarily  expensive 
structural  changes  to,  or  replacement  of, 
existing  facilities."  For  commuter  rail 
systems,  under  Section 
242(e)(2)(A)(ii)(II)  of  the  ADA,  an 
extension  of  up  to  20  years  may  be 
granted  "in  a  case  where  the  raising  of 
the  entire  passenger  platform  is  the  only 
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means  available  of  attaining 
accessibility  or  where  other 
extraordinarily  expensive  structural 
changes  are  necessary  to  attain 
accessibility."  While  the  wording  of  the 
two  provisions  is  slightly  different,  the 
effect,  under  the  Department's 
construction,  is  the  same. 

Under  the  statute,  for  light  and  rapid 
rail,  extensions  of  the  deadline  for 
accessibility  may  be  granted  for  "key 
stations  *  *  *  which  stations"  need 
extraordinarily  expensive  changes.  For 
commuter  rail  systems,  an  extension 
may  be  granted  "in  a  case  where" 
raising  the  platform  or  other 
extraordinarily  expensive  modifications 
are  necessary  to  attain  accessibihty. 
Accessibility  is  a  term  that  includes 
both  extraordinarily  expensive  and  non- 
extraordinarily  expensive  changes.  If  an 
extension  is  granted  because 
extraordinarily  expensive  changes  are 
needed  to  the  station,  the  extension 
consequently  applies  to  all  accessibility 
modifications  for  that  station. 

It  is  clear  from  the  statutory  language 
.  and  from  the  legislative  history  that  the 
statute  includes  only  a  "narrow 
exemption  [to  the  July  1993  deadline]  for 
facilities  where  the  only  means  of 
creating  accessibility  would  be  to  raise 
the  entire  platform  *  *  *  or  install  an 
elevator."  (S.  Rept.  101-116  at  56).  The 
Department  believes  that  it  is 
reasonable  to  construe  the  statute  to 
permit  changes  other  than  raising  the 
entire  platform  or  installing  an  elevator 
as  potentially  being  "extraordinarily 
expensive."  but  only  if  their  cost  and 
magnitude  are  in  the  same  range  as 
elevator  installations  or  platform 
raisings.  For  example,  if  the  cost  of 
installing  a  mini-high  platform  is  in  that 
range,  it  could  be  considered  an 
extraordinarily  expensive  change.  If  not, 
then  the  mini-high  platform  wovJd  have 
to  be  installed  by  July  1993. 

The  statute  clearly  requires 
accessibility  by  July  1993  except  for 
stations  where  an  "extraordinarily 
expensive"  extension  is  granted.  Just  as 
this  rule  cannot  amend  the  statutory 
mandate,  a  key  station  plan,  even  if 
warmly  endorsed  by  all  interested 
parties,  cannot  amend  the  statutory 
mandate.  In  stations  where  the 
compliance  deadline  is  not  extended, 
operators  are  required  to  make 
accessibility  modifications  by  July  1993. 
It  should  be  noted  as  well  that,  in 
determining  extension  periods  for  light 
and  rapid  rail  stations,  the  Department 
has  an  obligation  under  the  ADA  to 
ensure  that  at  least  two-thirds  of  the 
stations  are  accessible  within  20  years. 

The  Department  also  construes  the 
extension  provision  to  be  station- 
speciHc  in  its  effect.  Extensions  are 


possible  for  "key  stations  *  *  *  which 
stations"  need  extraordinarily 
expensive  modifications  or  "in  cases" 
where  the  entire  commuter  rail  station 
platform  must  be  raised.  The  fact  that 
the  cost  of  all  modifications  throughout 
the  system  other  than  platform  raisings 
or  elevator  installations,  taken  together, 
may  be  as  expensive  as  one  or  more 
platform  raisings  or  elevator 
installations,  does  not  create  a  "case"  or 
a  "station"  which  needs  extraordinarily 
expensive  changes.  To  adopt  this 
comment  would  be  to  expand  the  scope 
of  the  extension  provision  beyond  what 
the  statute  provides. 

One  comment  from  a  rail  operator 
said  that,  in  non-key  stations,  it  should 
not  be  necessary  to  make  accessibility 
modifications.  The  statute  requires  that, 
when  facilities  are  altered,  certain 
accessibility  modiBcations  be  made  (see 
S  37.43).  This  is  true  of  all  facilities,  not 
just  key  stations.  Another  comment 
suggested  that  a  lower 
"disproportionality"  percentage  apply  to 
key  station  modifications  than  to  other 
alterations.  This  comment 
misunderstands  the  relationship 
between  the  alteration  provisions  of 
S  37.43  and  this  section.  As  the 
commenter  says,  the  key  station 
requirement  is  a  special  retrofit 
requirement.  It  tells  rail  operators  to 
make  their  key  stations  accessible,  even 
where  it  is  extraordinarily  expensive  to 
do  so.  The  disproportionality  provision 
of  i  37.43  does  not  apply  to  key  station 
modifications  at  all;  if  it  did,  no  one 
would  ever  have  to  raise  a  platform  or 
install  an  elevator.  Disproportionality 
applies  to  modifications  triggered  by 
alterations  made  by  the  entity  at  its 
discretion,  not  to  station  retrofits 
mandated  by  the  key  station 
requirement. 

Comments  from  disability  groups 
stressed  the  importance  of  public 
participation  and  disability  community 
involvement  in  key  station  planning.  The 
regulation  clearly  requires  this 
involvement. 

Section  37.49    Designation  of 
Responsible  Persons  for  Intercity  and 
Commuter  Rail  Stations 

This  is  one  of  the  more  obscure  and 
complicated  provisions  of  the  statute.  Its 
intent  is  to  allocate  responsibility  for 
making  accessibility  modifications  "on 
an  equitable  basis"  among  public  entity 
station  owners  and  Amtrak  and 
commuter  railroads  that  operate  through 
a  station  (H.  Rept.  101-485,  part  4).  The 
House  Energy  and  Commerce 
Committee  recommended  that  the 
Department  apply  "the  principle  of 
'costs  to  the  cost-causer'  "  and  take 
other  sound  economic,  transportation, 


and  public  policy  considerations  into 
account  [Id).  The  statute  clearly 
exempts  private  entities  (e.g.,  freight 
railroads)  from  any  share  in  the  legal 
and  financial  responsibility  for 
accessibility  modifications. 

The  very  specific  statutory  language 
defining  "responsible  person"  may  well 
result  in  inequitable  treatment  among 
public  entity  station  owners  and 
passenger  railroads  in  some  situations, 
however.  In  the  situation  where  a  public 
entity  owns  more  than  50  percent  of  the 
station,  that  entity  is  the  responsible 
person  for  the  total  costs  of  station 
modiflcation,  while  passenger  railroads 
(who  may  own  49  percent  of  the  station 
and  operate  train  service  through  it)  are 
not  obligated  for  any  share  of  the 
responsibility.  In  the  situation  where  a 
private  entity  owns  more  than  50 
percent  of  the  station,  by  contrast,  a 
public  entity  which  owns  49  percent  of 
the  station  is  not  obligated  for  any 
portion  of  the  responsibility.  Only 
railroads  running  trains  through  the 
station  are  obligated.  In  the  third 
situation,  in  which  no  one  owns  more 
than  50  percent  of  the  station,  both 
public  entity  owners  and  railroads 
operating  trains  through  the  station  have 
obligations. 

In  attempting  to  devise  regulatory 
provisions  allocating  responsibility  in  an 
equitable  manner,  the  Department  must 
work  within  these  statutory  constraints. 
For  this  reason,  we  cannot  make 
changes  to  accommodate  comments  that 
private  railroads  should  be  obligated  for 
a  share  of  the  responsibility  or  that 
public  entities  owning  more  than  50 
percent  of  a  station  should,  as  a  matter 
of  regulation,  be  entitled  to 
contributions  from  raih*oad8  running 
service  through  the  station. 

The  NPRM  proposed  allocating  costs 
among  railroads  using  passenger 
boardings,  in  the  belief  that  this  measure 
most  aptly  captures  cost  causation. 
There  were  a  few  comments  on  this 
proposal.  Two  suggested  that  the 
Department  should  not  set  forth  any 
allocation  formula,  for  fear  it  would 
skew  negotiations  among  the  parties. 
Instead,  one  of  these  comments  said,  we 
should  require  an  agreement  among  the 
parties,  with  DOT  arbitration  in  the  case 
of  impasse.  The  statute  requires  our 
regulations  to  allocate  responsibility. 
Moreover,  while  we  strongly  believe 
parties  should  negotiate  an  agreement 
concerning  responsibility,  a  DOT 
arbitration  role  in  a  variety  of  local 
disputes  among  parties  seems 
impracticable. 

Other  comments  pointed  to  the 
multiplicity  of  ownership  arrangements 
in  stations  and  suggested  that  any 
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allocation  formula  s  bound  to  fit  many 
situations  awkwar  Uy.  This  may  well  be 
true,  and  is  further  reason  to  encourage 
parties  to  negotiate.  However,  an 
allocation  standard  based  on  cost 
causation  is  called  for  under  the  ADA, 
and  we  are  obligat  td  to  establish  such  a 
mechanism.  No  coipments  suggested 
that  using  passenger  boardings  was  not 
reasonably  related  to  cost  causation,  or 
that  some  other  criierion  would  work 
better. 

Finally,  a  commuter  rail  operator  said 
that  in  one  situatiop,  it  owned  a  station 
which  Amtrak  also  uses.  The  station 
would  not  be  a  key]  station,  and  so  must 
become  accessible  only  because  it  is  an 
intercity  station.  In  this  situation,  the 
commuter  operatoij  said  it  should  not  be 
a  responsible  persqn.  As  mentioned 
above,  the  statute  ik  quite  clear  on  who 
is  a  responsible  petson,  and  this  may  be 
a  situation  in  whick  the  effect  of  the 
clear  provisions  of  the  statute  seems 
inequitable  to  one  of  the  parties.  Again, 
negotiation  between  the  parties  may  be 
helpful. 

In  the  interest  of  greater  equity  in 
situations  where  ni  i  party  owns  more 
than  50  percent  of  1 1  station,  the 
Department  has  mt  de  one  modification 
to  the  proposed  nil  >.  That  modification 
divides  the  respon:  ibility  for  such  a 
station  in  half  betM  een  public  entity 
owners  (whether  oi  ■  not  they  are 
railroads  running  sfervice  through  the 
station)  and  railroads  r\mning  service 
through  the  station  (whether  or  not  they 
also  own  part  of  the  station). 
Responsibility  among  the  former  is 
divided  based  on  proportion  of  station 
ownership;  among  the  latter, 
responsibility  is  albcated  on  the  basis 
of  passenger  boardpgs.  A  party  that  is 
both  a  station  owner  and  a  railroad 
running  through  the  service  would  have 
a  portion  of  the  res  lonsibility  on  each 
side  of  the  equation.  The  purpose  of  this 
modification  is  to  { ive  appropriate 
weight  to  both  sets  of  factors  that  count 
in  determining  resp  onsibility. 

Section  37.53    Exc  option  for  New  York 
and  Philadelphia 

This  section  fom  lally  recognizes  that 
agreements  concer  ling  key  station 
accessibility  in  New  York  City  and 


Philadelphia  have 


dentified  key 


stations,  which  de^gnations  were 
intended  to  be  recognized  as  complying 
with  ADA  key  stat  on  selection 
requirements. 

As  suggested  by  a  comment  from  one 
of  the  transit  proviqers  involved  in  the 
New  York  agreement,  the  entities 


involved  can  limit 


heir  key  station 


planning  process  t(  i  issues  concerning 
the  timing  of  key  si  ation  accessibility. 
This  entity  also  coi  omented  that 


modifications  already  made  under  their 
agreement  should  be  grandfathered,  so 
that  they  do  not  need  to  be  re-modified 
to  conform  to  Access  Board  guidelines. 
The  section  references  §  37.9,  which 
addresses  this  concern.  Under  §  37.9, 
key  station  accessibility  alterations 
conforming  to  specified  prior  standards 
do  not  have  to  be  re-modified,  and 
alterations  beg\m  after  January  26, 1992 
(including  forthcoming  key  station 
modifications  under  the  New  York  and 
Philadelphia  agreements),  must  meet  the 
requirements  of  appendix  A  to  this  pari. 

Section  37.55    Intercity  Rail  Station 
Accessibility 

There  were  few  comments  concerning 
this  section,  which  is  taken  directly  from 
the  statute.  The  final  rule  version  is  not 
changed  from  the  NPRM. 

Section  37.57    Required  cooperation 

There  were  few  comments  concerning 
this  section,  which  is  taken  directly  fi-om 
the  statute.  The  final  rule  version  is  not 
changed  from  the  NPRM. 

Section  37.59    Differences  in 
Accessibility  Completion  Date 
Requirements 

Commenters  to  various  facilities 
accessibility  provisions  of  the  NPRM 
noted  that  the  same  station,  or  portions 
of  the  same  station,  may  have  different 
accessibility  completion  date 
requirements.  For  example,  if  a  station 
serves  both  rapid  and  conunuter  rail 
systems,  there  is  a  potential  for  the 
accessibility  deadline  to  be  extended  to 
2010  for  commuter  purposes  and  2020  for 
rapid  rail  purposes.  A  similar  situation 
could  occur  if  an  extension  were  granted 
to  a  station  for  commuter  rail  purposes 
but  not  for  rapid  rail  purposes,  or  if 
extensions  of  different  lengths  (e.g.,  5 
and  10  years)  were  granted. 
Commenters  on  this  subject  (mostly 
from  the  disabihty  community)  said  that 
in  such  a  case,  the  earher  deadline 
should  prevail. 

Though  in  considering  extensions  the 
Department  vdll  attempt  to  avoid  such 
situations,  it  is  reasonable  to  have  a 
regulatory  provision  clarifying  the 
matter.  The  principle  at  work  here  is 
that  if  part  of  a  station  can  be  made 
accessible  after  another  part,  the  "late" 
part  of  the  work  should  not  get  in  the 
way  of  people's  use  of  the  "early"  part. 
Consequently,  common  elements  of  the 
station,  parts  of  the  facility  serving  the 
rail  system  with  the  earlier  completion 
date,  and  an  accessible  path  from 
common  elements  to  the  portion  of  the 
facility  serving  the  rail  system  with  the 
earlier  completion  date  would  have  to 
be  completed  by  the  date  for  the  "early" 
portion  of  the  work. 


Section  37.61    Public  Transportation 
Programs  and  Activities  in  Existing 
Facilities 

Proposed  {  37.35  implements  section 
228(a)  of  the  ADA  and  estabhshes  the 
general  requirement  for  entities  to 
operate  their  transportation  facilities  in 
a  manner  that,  when  viewed  in  its 
entirety,  the  program  or  activity  is 
accessible  to  and  usable  by  individuals 
with  disabilities.  The  section  clearly 
excludes  from  this  requirement  access 
by  persons  in  wheelchairs,  unless  these 
changes  would  be  necessitated  by  the 
alterations  or  key  station  provisions. 

This  provision  is  intended  to  cover 
activities  and  programs  of  an  entity  that 
does  not  rise  to  the  level  of  alteration. 
Even  if  an  entity  is  not  making 
alterations  to  a  facility,  it  has  a 
responsibility  to  conduct  its  program  in 
an  accessible  marmer.  There  were 
several  comments  submitted  on  this 
proposal,  making  specific  suggestions 
about  what  this  nondiscrimi];iation 
provision  should  include.  Several 
commenters  recommended  that  the 
Department  prescribe  what  must  be 
done  in  each  facility  to  meet  this  non- 
discrimination provision.  An  identical 
hst  of  proposed  modifications  was 
submitted  by  two  organizations.  Their 
suggestions  include: 

— Farecards.  schedules,  and  other  services 
which  are  available  in  a  facility  that  is  not 
wheelchair-accessible  must  be  made 
available  in  some  other  way,  if  the 
farecards,  schedules,  and  other  services 
pertain  to  portions  of  the  transit  program 
which  could  be  used  by  such  persons. 

— Some  means  of  edge  detection  on  rail 
platforms  should  he  provided  for  the  safety 
of  all  patrons  including  those  with  visual 
impairments,  in  compliance  with  the 
Architectural  and  Transportation  Barriers 
Compliance  Board  (Access  Boardj's 
proposed  transit  facility  standards,  10.3.1 
part  (12). 

— Adequate  lighting  should  be  provided  to 
assist  all  patrons  including  those  with 
visual  impairments,  in  compliance  with  the 
Access  Board's  proposed  transit  facility 
standards.  10.3.1  part  (12). 

— Telecommunication  Display  Devices 
(TDD's)  should  be  available  for  use  by  deaf 
and  speech-impaired  persons,  in 
compliance  with  the  ATBCB's  proposed 
transit  facility  standards,  10.3.1  part  (13). 

— Signage  should  be  accessible  to  people 
with  visual  impairments,  in  comphance 
with  the  ATBCB's  proposed  transit  facility 
standards,  10.3.1  parts  (6).  (7),  and  (8). 

— Pathways  should  be  continuous  to  assist  all 
patrons  including  those  with  visual  and 
ambulatory  impairments,  in  compliance 
with  the  ATBCB's  proposed  transit  facility 
standards,  10.3.1  part  (14). 

— Public  address  systems  and  clocks  shall  be 
accessible  to  assist  aU  patrons  including 
those  with  sensory  impairments  in 
compliance  with  the  ATBCB's  proposed 
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transit  facility  standards,  10.3.1  parts  (15) 
and  (16). 

Other  comments -included  more 
general  recommendations  that  certain 
accessibility  features  be  provided,  such 
as  edge  detection  on  rail  platforms, 
adequate  lighting,  TDD's,  signage,  and 
public  address  systems  and  clocks. 

We  agree  with  the  commenters  that 
these  or  similar  changes  should  be  done 
to  make  facilities  more  "user  friendly". 
We  do  not,  however,  believe  the 
Department  should  prescribe  one  list  of 
things  that  would  be  appropriate  for  all 
stations.  For  example,  we  believe  that 
tactile  strips  are  a  valuable  addition  to 
platforms  which  have  drop-offs.  We  also 
believe  that  most  larger  systems,  to  the 
extent  they  publish  schedules,  should 
make  those  schedules  readily  available 
in  alternative  formats.  We  do  not 
believe,  however,  that  there  is  one 
correct  list.  We  encourage  entities  to 
find  this  another  area  which  benefits 
from  their  commitment  to  far-reaching 
public  participation  efforts. 

Subpart  D — Acquisition  of  Accessible 
Vehicles  by  Public  Entities 

Section  37. 71    Purchase  or  Lease  of 
New  Non-Rail  Vehicles  by  Public 
Entities  Operating  Fixed  Route  Systems 

Section  37.51  of  the  NPRM  set  out  the 
basic  acquisition  requirements  for  a 
public  entity  purchasing  a  new  vehicle. 
The  proposal  was  the  same  as  the  fmal 
rule  issued  by  the  Department  on 
October  4, 1990,  to  implement  the 
vehicle  acquisition  requirements  that 
went  into  effect  August  26, 1990. 
Generally,  the  section  requires  any 
public  entity  which  purchases  or  leases 
a  new  vehicle  to  acquire  an  accessible 
vehicle.  There  is  a  waiver  provision  if 
lifts  are  unavailable  and  certain  other 
criteria  are  met.  The  proposed  rule 
indicates  that  any  waiver  would  be  for  a 
temporary  period  only,  and  that  the 
vehicles  would  have  to  be  retrofitted 
with  the  lifts  as  soon  as  they  were 
available. 

In  the  April  proposal,  the  Department 
sought  comment  on  two  proposed  rule 
provisions.  The  first  would  require  a 
public  hearing  before  a  waiver  request 
is  submitted  to  UMTA.  The  second  issue 
flagged  for  comment  was  the  possible 
action  to  be  taken  by  the  Administrator 
in  cases  where  an  entity  fraudulently 
applies  for  a  waiver;  sanctions  include 
canceling  the  waiver  and  other 
appropriate  action. 

The  comments  almost  unanimously 
supported  requiring  a  public  hearing 
before  public  entities  could  request  a 
waiver.  Although  many  fewer  persons 
commented  on  the  sanctions  provision, 
those  who  did  comment  agreed  with  the 


provision.  Both  the  public  hearing 
provision  and  possible  sanctions 
provision  have  been  retained  in  the  Hnal 
rule.  There  is  no  change  in  the  proposed 
rule  language. 

Section  37. 73    Purchase  or  Lease  of 
Used  Non-Rail  Vehicles  by  Public 
Entities  Operating  a  Fixed  Route 
System 

The  NPRM  provision  is  almost 
identical  to  the  October  4, 1990,  final 
rule  implementing  the  acquisition 
requirements  of  the  ADA  that  went  into 
effect  on  August  26, 1990.  As  with  new 
vehicles,  an  acquisition  of  a  used 
vehicle  would  have  to  be  for  an 
accessible  vehicle.  The  proposal 
included  an  exception,  for  situations  in 
which  the  transit  provider  makes  a  good 
faith  effort  to  obtain  accessible  used 
vehicles  but  does  not  succeed  in  finding 
them.  The  section  specifies  what  would 
constitute  a  good  faith  effort,  and 
requires  that  the  entity  retain  for  two 
years  documentation  of  that  e^ort,  and 
that  the  information  be  available  to 
UMTA  and  the  public. 

Three  comments  were  submitted  on 
this  provision.  One  commenter  noted 
agreement  with  the  section  as  written. 
Two  comments  wanted  the  Department 
to  specify  that  good  faith  efforts  should 
include  notification  of  the  entity's 
advisory  committee,  retention  of  records 
for  5  years,  and  establishment  of  a 
national  clearinghouse  for  used  vehicles. 
While  the  Department  agrees  that,  in 
practice,  it  may  be  a  good  idea  for  an 
entity  to  retain  these  records  for  five 
years,  we  believe  that  a  shorter  period  is 
adequate  to  ensure  compliance  with  the 
provision.  However,  in  order  to  ensure 
that  records  remain  on  file  at  the  time  of 
UMTA's  triennial  reviews  of  transit 
authorities,  we  are  extending  the  record 
retention  period  to  three  years. 

With  regard  to  the  request  that  the 
entity  be  required  to  notify  its  "advisory 
committee",  we  also  do  not  think  that 
this  is  necessary.  The  public 
participation  requirements  involved  in 
the  development  of  the  paratransit  plans 
for  all  fixed  route  operators  requires  an 
ongoing  relationship,  including 
extensive  outreach,  to  the  community 
likely  to  be  using  its  accessible  service. 
We  believe  that  it  will  be  difficult  to 
comply  with  the  public  participation 
requirements  and  not  maintain  a 
dialogue  with  the  affected  community. 

We  note,  however,  that  the  regulation 
does  not  specify  the  establishment  of  an 
advisory  board  per  se.  We  do  require 
effective  communication  on  the  part  of 
all  concerned.  Finally,  at  this  time  the 
Department  has  not  provided  for  any 
type  of  national  clearinghouse.  There 
are  several  industry  publications  which 


provide  adequate  opportunity  for  this 
type  of  information  sharing. 

Section  37. 75    Remanufacture  of  Non- 
Rail  Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Non-Rail  Vehicles  by 
Public  Entities  Operating  Fixed  Route 
Systems 

The  April  4, 1991,  proposed  rule 
provision  is  the  same  as  the  final  rule 
provision  of  October  4, 1990, 
implementing  the  provisions  of  the  ADA 
that  went  into  effect  on  August  26, 1990. 
Generally,  this  section  tracks  the  statute 
rather  closely,  and  contains  the 
following  provisions. 

First,  it  requires  any  public  entity 
operating  a  fixed  route  system  to 
purchase  only  an  accessible 
remanufactured  vehicle  if  it  is 
remanufactured  after  August  25, 1990.  If 
the  entity  contracts  or  undertakes  the 
remanufacture  after  August  25, 1990,  the 
remanufacture  must  be  accessible.  The 
ADA  and  its  legislative  history  make  it 
clear  that  remanufacture  includes 
changes  to  the  structure  of  the  vehicle 
that  extend  the  useful  life  of  the  vehicle 
for  five  years.  It  clearly  is  not  intended 
to  capture  things  such  as  engine 
overhauls  and  smaller  repairs. 

The  statute  and  the  rule  include  an 
exception  for  the  remanufacture  of 
historical  vehicles.  This  exception 
applies  to  the  remanufacture  of  or 
purchase  of  a  remanufactured  vehicle  in 
a  case  where  (1)  the  vehicle  is  of  historic 
character;  (2)  it  operates  solely  on  a 
segment  of  a  fixed  route  system  which  is 
on  the  National  Register  of  Historic 
Places;  and  (3)  making  the  vehicle 
accessible  would  significantly  alter  its 
historic  character.  The  exception  only 
extends  to  the  remanufacture  that  would 
alter  the  historic  character  of  the 
vehicle.  All  modifications  that  can  be 
made  without  altering  the  historic 
character  (such  as  slip  resistant  flooring) 
must  be  made. 

Of  the  two  comments  received,  one 
supported  the  provision,  and  the  other 
said  UMTA  should  prohibit  the 
acquisition  with  federal  funds  of  any 
remanufactured  vehicle  that  is  not 
accessible. 

While  we  agree  that  all  vehicles 
should  be  accessible  to  the  extent 
possible,  the  statute  is  very  clear 
concerning  this  exception.  The  final  rule 
remains  unchanged  from  the  proposal. 

Section  37. 77    Purchase  or  Lease  of 
New  Non-Rail  Vehicles  by  Public 
Entities  Operating  a  Demand 
Responsive  System  for  the  General 
Public 

Section  224  of  the  ADA  requires  that  a 
public  entity  operating  a  demand 
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responsive  system  i^ust  purchase  or 
lease  accessible  new  vehicles  for  which 
a  solicitation  is  maqe  after  August  25, 
1990,  unless  the  system,  when  viewed  in 
its  entirety,  provide*  a  level  of  service  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs, 
equivalent  to  the  le\  el  of  service 
provided  to  individi  als  without 
disabilities.  The  April  4, 1991  proposed 
rule  is  the  same  as  the  October  4, 1990 
final  rule  which  promulgated  the 
immediately  effective  acquisitions 
)A. 


J  were  submitted  on 
^11  referring  to 
consistent 
^sit  organizations — 
a  unique  type  of 
treated  as  such. 


requirements  of  the  | 

Fifteen  comments 
this  section,  nearly 
vanpools.  The  most  \ 
response — from  tra 
was  that  vanpools  i 
entity  and  should  b^ 
Others  commented  that  some  vanpools 
are  not  true  public  oitities,  since  the 
drivers  are  not  emp  oyees  of  the  transit 
system.  One  respon  lent  noted  the 
difficulty  of  reconci  ing  requirements  for 
vanpool  drivers,  wh  d  take  on  voluntary 
responsibility,  with  requirements  for 
drivers/operators  iri  other  forms  of 
transit  to  operate  lifts  and  securement 
devices.  Some  commented  on  the  cost- 
sensitivity  of  vanpools  and  the  negative 
impact  if  all  vehicles  must  have  lifts.  A 
few  respondents  asked  that  a  certain 
percentage  of  the  v£  npool  vehicles  be 
fitted  with  lifts.  0th  >rs  suggested  that 
Ufts  be  made  availa  )le  upon  request. 
For  the  opposing  po  nt  of  view,  two 
agreed  with  the  writ  ten  definition  and 
another  thought  van  pools  should  be 
treated  as  demand  r  ssponsive. 

The  Department  h  as  established  a 
separate  section  on  i/anpools  (§  37.31), 
and  these  comment!  are  discussed  in 
the  context  of  that  s  'ction.  eariier  in  this 
preamble. 

One  commenter  n  ^quested 
clarification  of  whal  "accessible  when 
viewed  in  its  entiret  /"  means  in  the 
context  of  a  demanc  responsive  system. 
First,  it  is  important  to  note  that  this 
exception  applies  oi  ly  to  demand 
responsive  systems  and  not  fixed  route 
systems).  The  ADA'  i  concept  of 
"equivalent  service'  means  that  when 
all  aspects  of  a  tran  iportation  system 
are  analyzed,  equal  opportimities  for 
each  individual  witi  a  disability  to  use 
the  transportation  s  rstem  must  exist. 
For  example,  the  tine  delay  between  a 
phone  call  to  access  the  demand 
responsive  system  i  nd  pick  up  the 
individual  is  not  to  le  greater  because 
the  individual  need;  a  lift  or  ramp  or 
other  accommodati(  n  to  access  the 
vehicle. 

Consistent  with  S3ction  224  of  the 
ADA  and  its  legisla  ive  history  (See, 
e.g.,  H.Rept.  101-1*  ,  Pt.  2,  at  95;  S.Rept. 
101-116  at  54),  the  I  lepartment  has 


specified  certain  service  criteria  that  are 
to  be  used  when  determining  if  the 
service  is  equivalent.  As  in  previous 
rulemakings  on  this  provision,  the 
standards  (which  include  service  area, 
response  time,  fares,  hours  and  days  of 
service,  trip  purpose  restrictions, 
information  and  reservations  capability, 
and  other  capacity  constraints)  are  not 
absolute  standards.  They  do  not  say,  for 
example,  that  a  person  with  a  disability 
must  be  picked  up  in  a  specified  number 
of  hours.  The  requirement  is  that  there 
must  be  equivalent  service  for  all 
passengers,  whether  or  not  they  have  a 
disabihty.  If  the  system  provides  service 
to  persons  without  disabilities  within 
four  hours  of  a  call  for  service,  then 
passengers  with  disabiUties  must  be 
a^orded  the  same  service.  The 
Department  has  made  no  changes  to  the 
.proposed  rule. 

Section  37. 79    Purchase  or  Lease  of 
New  Rail  Vehicles  by  Public  Entities 
Operating  Rapid  or  Light  Rail  Systems 

This  section  echoes  the  requirement  of 
§  37.71  on  non-rail  vehicles  by  requiring 
that  all  new  rail  cars  be  accessible.  The 
April  4, 1991  proposed  rule  provision  is 
the  same  provision  that  appeared  in  the 
October  4, 1990  final  rule  implementing 
the  acquisition  requirements  of  the  ADA 
that  went  into  effect  on  August  26, 1990. 
The  only  comment  on  this  section  was 
that  newly  purchased  or  leased 
monorails  and  people  movers  also 
should  be  required  to  be  readily 
accessible  to  persons  with  disabihties, 
as  are  rapid  or  light  rail  systems. 

These  types  of  systems  are  covered 
under  part  38,  Subpart  H,  Other  Vehicles 
and  Systems.  A  detailed  discussion  of 
them  may  be  found  in  the  preamble  to 
the  Access  Board's  guidelines. 

Section  37.81    Purchase  or  Lease  of 
Used  Rail  Vehicles  by  Public  Entities 
Operating  Rapid  or  Light  Rail  Systems 

This  section  lays  out  the  requirements 
for  a  public  entity  purchasing  a  used  rail 
vehicle.  The  requirements  and  standards 
are  the  same  as  those  specified  for  non- 
rail  vehicles  in  §  37.73.  There  were  no 
comments  on  this  section  and  the 
section  remains  unchanged. 

Section  37.83    Remanufacture  of  Rail 
Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Rail  Vehicles  by 
Public  Entities  Operating  Rapid  or  Light 
Rail  Systems 

This  section  parallels  the 
remanufacturing  section  for  buses, 
including  the  exception  for  historical 
vehicles.  The  Department  sought 
comment  on  two  issues.  First,  should 
there  be  a  regulatory  provision  requiring 
that,  where  a  historic  vehicle  exception 


is  requested,  the  applicant  make  good 
faith  efforts  to  ensure  accessibility  to 
the  vehicles  by  means  that  would  not 
significantly  alter  their  historic 
character? 

Second,  the  Department  sought 
comments  on  whether  a  vehicle 
operated  within  the  confines  of  a 
museum,  where  it  is  an  attraction  rather 
than  simply  a  means  of  getting  around  to 
other  attractions  should  be  considered 
to  fall  within  the  definition  of 
designated  public  transportation  at  all. 
This  second  issue  and  comments 
submitted  on  it  are  discussed  in  this 
preamble  under  §  37.37,  other 
applications. 

Four  out  of  six  commenters  on  this 
section  supported  the  inclusion  of  a 
specific  good  faith  provision  in  the 
regulation.  The  Department  has 
considered  these  comments,  and  has 
decided  to  retain  the  language  as  it 
existed  in  the  proposed  rule.  The 
Department  does  not  feel  that  lack  of 
good  faith  will  become  a  problem,  since 
the  exemption  from  making  a  vehicle 
accessible  is  only  to  the  extent  that  the 
changes  will  damage  the  historic 
character  of  the  vehicle.  All  other 
changes  will  be  required  to  be  made. 

One  commenter  wanted  clarification 
that  remanufacturing  applies  only  to 
repairs  done  to  extend  a  vehicle  beyond 
its  normal  life,  not  to  the  normal  mid-life 
overhaul.  This  is  a  correct 
understanding.  Remanufacturing 
extends  the  useful  life  beyond  whal  its 
normal  useful  life  would  have  been.  The 
normal  useful  life  includes  within  it  the 
mid-life  overhaul. 

Section  37.85    Purchase  or  Lease  of 
New  Intercity  and  Commuter  Rail  Cars 

This  section  incorporates  the  statutory 
requirement  that  new  intercity  and 
commuter  rail  cars  be  accessible.  The 
specific  vehicle  accessibility  provisions 
of  the  statute  (for  example,  there  are 
slightly  different  requirements  for 
intercity  rail  cars  versus  commuter  rail 
cars)  are  specified  in  part  38  of  this 
regulation.  The  section  basically 
parallels  the  acquisition  requirements 
for  buses  and  other  vehicles.  The  final 
rule  remains  unchanged  from  the 
proposed  rule. 

Section  37.87    Purchase  or  Lease  of 
Used  Intercity  and  Commuter  Rail  Cars 

The  section  also  parallels  closely  the 
requirements  in  the  ADA  for  the 
purchase  or  lease  of  accessible  used 
vehicles.  Like  the  provisions  for  other 
modes  of  transportation,  the  ADA  does 
not  afford  the  Department  much 
discretion  in  this  area.  Two  commenters 
endorsed  the  good  faith  provision  in  the 
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proposed  rule.  One  state  railroad 
administration  stated  that  this  section 
does  not  take  into  consideration 
reciprocal  lease  agreements  between 
Amtrak  and  certain  commuter  rail 
authorities,  which  allow  the  parties  to 
lease  rail  vehicles  to  and  from  each 
other  at  well  below  market  rates, 
usually  for  short-term  use.  It  would  not 
be  reasonable  for  either  party  to 
undertake  a  solicitation  process  or 
nationwide  search  when  the  vehicle  is 
needed  immediately  in  emergencies,  or 
will  be  used  for  less  than  30  days.  Such 
lease  agreements  have  been  in  place  for 
several  years,  and  would  not  be  used  to 
circumvent  ADA  since  all  parties 
involved  are  required  to  meet  the  "one 
car  per  train"  provision. 

The  good  faith  efforts  provision  has 
been  retained.  With  regard  to  the 
comment  about  commuter  railroads 
leasing  for  a  very  brief  amount  of  time 
cars  from  Amtrak,  the  Department  does 
not  believe  the  statute  allows  flexibility 
in  this  area.  The  Department  will  work 
with  railroads  to  attempt  to  find  means 
of  meeting  the  requirement  in  a  way  that 
does  not  unduly  delay  transactions. 

Section  37.89    Remanufacture  of 
Intercity  and  Commuter  Rail  Cars 

This  section  requires  generally  that 
remanufactured  cars  be  made 
accessible,  to  the  maximum  extent 
feasible.  Paragraph  (c)  defined 
"feasible"  to  be  "unless  an  engineering 
analysis  demonstrates  that 
remanufacturing  the  car  to  be  accessible 
would  have  a  significant  adverse  effect 
on  the  structural  integrity  of  the  car." 

This  section  also  reflects  two 
statutory  differences  from  its 
counterpart  for  light  and  rapid  rail  cars. 
First,  the  extension  of  useful  life  needed 
to  trigger  the  section  is  ten  rather  than 
five  years.  Second,  there  is  no  historic 
vehicle  exception. 

Amtrak  submitted  the  only  comment 
on  this  section,  requesting  that  the 
determination  of  feasibility  include 
considerations  of  cost  and  the  purposes 
for  which  the  car  is  being 
remanufactured.  Under  the  statutory 
definition  (See  also  H.  Kept.  101-485,  Pt. 
4  at  51),  it  would  not  be  appropriate  for 
the  Department  to  introduce  cost 
considerations  into  the  equation.  If  a  car 
is  being  remanufactured  for  purposes 
other  than  to  be  a  passenger  rail  car 
(i.e.,  would  not  be  used  to  carry  revenue 
passengers),  then  it  would  not  be  subject 
to  requirements  for  passenger  rail  cars. 

Section  37.91     Wheelchair  Locations 
and  Food  Service  on  Intercity  Rail 
Trains 

This  provision  is  taken  directly  from 
the  statute.  We  have  made  two 


modifications  in  response  to  comments. 
First,  we  have  removed  references  to 
"securing"  wheelchairs  in  recognition  of 
the  fact  that  securement  devices  are  not 
required  on  rail  cars.  Second,  the  NPRM 
referred  to  intercity  rail  operators  not 
being  required  to  provide  more  than  a 
certain  number  of  wheelchair  locations 
on  a  rail  car.  A  comment  pointed  out 
that  the  statute  provides  that  the  rail 
operator  is  not  permitted  to  provide 
more  than  this  number  of  wheelchair 
locations  (in  order  to  avoid 
concentrating  all  the  wheelchair  users  in 
one  car,  which  would  be  contrary  to  the 
notion  of  providing  service  in  an 
integrated  setting).  We  have  changed 
the  wording  accordingly. 

Section  37.93  One  Car  Per  Train  Rule 

This  section  implements  the  statutory 
directive  to  all  rail  operators  (light, 
rapid,  commuter  and  intercity)  to  have 
at  least  one  car  accessible  to  persons 
with  disabilities,  including  individuals 
who  use  wheelchairs  by  July  26, 1995. 
(See  ADA  sections  242(a)(1),  242(b)(1), 
228(b)(1).)  Section  37.93  specifies  the 
general  requirement  that  must  be  met.  In 
some  cases,  entities  will  meet  the  one- 
car-per  train  rule  through  the  purchase 
of  new  cars.  In  this  case,  since  all  new 
rail  vehicles  have  to  be  accessible, 
compliance  with  this  provision  is 
straightforward. 

However,  certain  entities  may  not  be 
purchasing  any  new  vehicles  by  July  26, 
1995,  or  may  not  be  purchasing  enough 
vehicles  to  ensure  that  one  cas  per  train 
is  accessible.  In  these  cases,  these 
entities  will  have  to  retrofit  existing  cars 
to  meet  this  requirement.  What  a  car 
that  is  retrofitted  to  meet  the 
requirement  must  look  like  has  been 
decided  by  the  Access  Board.  These 
standards  are  being  adopted  as 
regulation  today  by  the  Department  and 
are  contained  in  part  38  of  this  rule.  A 
more  complete  discussion  of  what  the 
vehicles  will  have  to  look  like  can  be 
found  in  the  preamble  discussion  of  part 
38  to  this  document. 

Section  37.95    Ferries  and  Other 
Passenger  Vessels 

As  at  the  NPRM  stage,  this  section 
continues  to  be  reserved.  Ferries  and 
passenger  vessels  operated  by  public 
entities  are  covered  by  the  ADA,  and 
subject  at  this  time  to  DOJ  title  II 
requirements  as  well  as  §  37.5  of  this 
part.  The  Department  thanks 
commenters  on  this  subject  for  providing 
information  and  leads  on  where  to  find 
additional  information.  The  Department 
also  is  planning  a  study  with  a 
consultant  to  provide  data  on  this 
subject.  We  anticipate  further 


rulemaking  to  create  appropriate 
requirements  for  passenger  vessels. 

Subpart  E — Acquisition  of  Accessible 
Vehicles  by  Private  Entities 

Section  37.101  Purchase  or  Lease  of 
Vehicles  by  Private  Entities  Not 
Primarily  Engaged  in  the  Business  of 
Transporting  People 

Section  37.103  Purchase  of  Lease  of 
New  Non-Rail  Vehicles  by  Private 
Entities  Primarily  Engaged  in  the 
Business  of  Transporting  People 

Section  37.105    Equivalent  Service 
Standard 

Section  37.107    Acquisition  of 
Passenger  Rail  Cars  by  Private  Entities 
Primarily  Engaged  in  the  Business  of 
Transporting  People 

These  sections  are  not  substantive 
changed  from  the  NPRM.  and  (aside 
from  comments  on  Access  Board 
guidelines  for  vehicle  accessibiUty, 
which  are  discussed  in  the  preamble  to 
the  Access  Board  guidelines  themselves 
and  part  38)  were  not  the  subject  of 
comment.  They  do,  however,  implement 
one  of  the  more  complex  portions  of  the 
ADA,  and  the  Department  has 
restructured  the  sections  to  improve 
clarity,  with  labeled  paragraphs 
separating  out  each  of  the  various 
subcategories  that  affect  what  a  given 
entity  is  required  to  do.  In  addition,  the 
equivalent  service  standard  is  separated 
out  and  put  in  its  own  section,  rather 
than  being  restated  for  each  category,  as 
in  the  NPRM. 

Section  37. 109    Ferries  and  Other 
Vessels 

As  with  the  NPRM,  this  section  is 
reserved  in  the  final  rule.  The  reason  for 
this  action  is  that,  at  the  present  time, 
the  Department  lacks  sufficient 
information  to  determine  what  are 
reasonable  accessibility  requirements 
for  various  kinds  of  passenger  vessels. 
We  note  that  the  DO)  has  determined 
that  passenger  vessels  encompassing 
places  of  pubhc  acconunodation  (e.g., 
cruise  ships,  floating  restaurants)  are 
subject  to  the  general  nondiscrimination 
and  policies  and  practices  portions  of  its 
title  in  rule  (Subparts  B  and  C  of  28  CFR 
part  36).  The  Department  of 
Transportation  anticipates  working  with 
the  Access  Board  and  DOJ  on  further 
rulemaking  to  define  requirements  for 
passenger  vessels.  The  Department 
thanks  commenters  who  provided 
information  on  this  subject,  which  we 
will  be  using  in  this  effort,  along  with 
information  generated  by  a  consultant 
the  Department  is  engaging  to  look  into 
these  matters. 


45600  FedeUl  Register  /  Vol.  56,  No.  173  /  Friday,  September  6,  1991  /  Rules  and  Regulations 


The  Department  does  want  to  make  it 
clear  its  view  that  the  ADA  does  cover 
passenger  vessels,  including  ferries, 
excursion  vessels,  sightseeing  vessels, 
floating  restaurant  s,  cruise  ships,  and 
others.  Cruise  ship  s  are  a  particularly 
interesting  exampi  e  of  vessels  subject  to 
ADA  coverage. 

Cruise  ships  are  a  unique  mode  of 
transportation.  Cn  lise  ships  are  self- 
contained  floating  communities.  In 
addition  to  transporting  passengers, 
cruise  ships  house  feed,  and  entertain 
passengers  and  thus  take  on  aspects  of 
pubhc  accommodt  tions.  Therefore 
cruise  ships  appea  r  to  be  a  hybrid  of  a 
transportation  serrice  and  a  pubhc 
accommodation,  fls  noted  above,  DOJ 
covers  cruise  shipn  as  public 
accommodations  i  nder  its  title  III  rules. 

In  addition  to  be  ing  public 
accommodations,  :ruise  ships  clearly 
are  within  the  sco|  le  of  a  "specified 
public  transportation  service."  The  ADA 
prohibits  discrimii  ation  in  the  "full  and 
equal  enjoyment  o  '  specified  public 
transportation  ser  'ices  provided  by  a 
private  entity  thatSs  primarily  engaged 
in  the  business  of  transporting  people 
and  whose  operati  ons  affect  commerce 
(Section  304(a]].  "i  pecified  public 
transportation"  is  lefined  by  Section 
301(10)  as  "transportation  by  bus,  rail,  or 
any  other  conveyance  (other  than  by 
aircraft)  that  provides  the  general  public 
with  general  or  spi  icial  service 
(including  charter  service]  on  a  regular 
and  continuing  baiiis." 

Cruise  ships  easily  meet  the  definition 
of  "specified  public  transportation." 
Cruise  ships  are  ui  led  almost  exclusively 
for  transporting  pt  ssengers  and  no  one 
doubts  that  their  a  Derations  affect 
commerce.  Cruise  ships  operate 
according  to  set  sc  hedules  or  for  charter 
and  their  services  are  offered  to  the 
general  public.  Fin  ally,  despite  some 
seasonal  variationp.  their  services  are 
offered  on  a  regular  and  continuing 
basis. 

Virtually  all  cru  se  ships  serving  U.S. 
ports  are  foreign-f  ag  vessels. 
International  law  :learly  allows  the  U.S. 
to  exercise  jurisdiction  over  foreign-flag 
vessels  while  they  are  in  U.S.  ports, 
subject  to  treaty  o  iligations.  A  state  has 
complete  sovereig  ity  over  its  internal 
waters,  including  >orts.  Therefore,  once 
a  commercial  ship  voluntarily  enters  a 
port,  it  becomes  si  ibject  to  the 
jurisdiction  of  the  ;:oastal  state.  In 
addition,  a  State  n  lay  condition  the 
entry  of  a  foreign  ihip  into  its  internal 
waters  or  ports  on  compliance  with  its 
laws  and  regulatic  ns.  The  United  States 
thus  appears  to  ha  ve  jurisdiction  to 
apply  ADA  requir  >ments  to  foreign-flag 
cruise  ships  that  call  in  U.S.  ports. 


We  would  point  out  that,  even  though 
the  United  States  has  territorial 
jurisdiction  over  foreign-flag  vessels  in 
its  ports,  its  ability  to  enforce  its 
domestic  laws  may  be  limited  by  treaty. 
This  poses  a  problem  only  where  the 
terms  of  a  statute  are  in  conflict  with  the 
terms  of  a  treaty.  No  determination  has 
been  made  about  whether  the  provisions 
of  the  ADA  are  in  conflict  with  any 
treaty.  Before  promulgating  any  specific 
requirements  affecting  foreign-flag  ships, 
the  Department  would  see  if  any  treaty 
provisions  (e.g.,  provisions  of  the 
Convention  on  Safety  of  Life  at  Sea) 
would  conflict  with  ADA  requirements. 
The  Department  would  structure  any 
regulatory  requirements  to  avoid  such 
conflicts. 

Subpart  F — Paratiansit  as  a  Complement 
to  Fixed  Route  Service 

Section  37. 121    Requirement  for 
Comparable  Paratransit  Service 

This  section  sets  forth  the  basic 
requirement  for  comparable  paratransit 
service,  which  applies  to  each  public 
entity  operating  a  fixed  route  system. 
The  requirements  for  paratransit  service 
are  to  be  met  by  a  system  complying 
with  §§  37.123-37.133,  which  embody 
the  eligibility  requirements  and  service 
criteria  for  paratransit,  though 
compliance  with  §  37.131  may  be 
modified  where  an  undue  financial 
burden  waiver  is  granted. 

Though  it  is  clear  from  the  statute,  a 
number  of  commenters  wanted  an 
exphcit  statement  in  the  rule  that  the 
conunuter  bus  and  commuter  rail 
systems  are  not  required  to  provide 
complementary  paratransit.  The  former 
is  the  case  because  Section  223(a]  of  the 
ADA  specifically  exempts  commuter  bus 
service  from  the  paratransit 
requirement.  The  latter  is  true  because 
commuter  rail  is  excluded  fi'om  the 
definition  of  "designated  public 
transportation."  Since,  by  definition, 
only  entities  providing  designated  pubUc 
transportation  can  operate  a  "fixed 
route  system,"  and  the  paratransit 
requirement  applies  only  to  entities 
operating  fixed  route  systems,  commuter 
rail  systems  are  not  subject  to  the 
paratransit  requirements.  Paragraph  (c) 
restates  that  these  types  of  systems  do 
not  have  to  provide  paratransit. 

A  number  of  transit  providers 
conunented  on  the  general  concept  of 
comparability  used  in  the  NPRM,  which 
would  require  paratransit  systems  to 
meet  a  number  of  service  criteria.  The 
thrust  of  these  comments  was  that  it 
would  be  better  to  take  a  less  specific 
approach  to  comparability.  The  rule,  in 
this  view,  should  state  only  a  general 
concept  of  comparability  and  then 


permit  local  areas  to  design  systems  that 
would  serve  the  needs  of  individuals 
with  disabilities  to  the  same  degree  that 
fixed  route  serves  the  need  of  the  rest  of 
the  population.  Another  commenter's 
spin  on  this  point  was  that  the  criteria 
should  be  only  "minimum"  criteria  (i.e., 
guidelines  or  goals),  with  the  local 
community,  with  consumer  input,  to 
determine  what  is  comparable.  Anything 
going  beyond  "minimum"  criteria  goes 
beyond  the  statute,  in  this  commenter's 
view. 

The  latter  comment  misconstrues 
what  a  minimum  criterion  is.  A 
"minimum"  criterion  is  one  which 
establishes  a  floor  for  service,  below 
which  one  may  not  go.  It  is  not  a 
"minimal"  criterion,  which  requires 
someone  to  do  very  little.  DOJ  makes 
the  same  point  in  the  preambles  to  its 
ADA  rules. 

The  view  that  there  should  be  only  a 
very  general  requirement  for 
comparability,  the  content  of  which 
would  be  filled  in  at  the  local  level,  is 
inconsistent  with  the  requirement  for  a 
set  of  minimum  service  criteria  that 
would  "determine  the  level  of  services" 
to  be  provided  (section  223(c)(3)  of  the 
ADA).  Moreover,  it  fails  to  take  into 
accoimt  a  long  statutory  and  regulatory 
history  of  the  concept  of  comparabiUty, 
which  leads  directly  to  the  service 
criteria  approach  of  this  rule.  The  ADA's 
joining  of  the  concept  of  comparability 
with  the  need  to  establish  specific 
service  criteria  builds  on  the  approach 
taken  by  16(d)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(implemented  by  the  Department's  1988 
regulation  on  transportation  services  for 
individuals  with  disabilities,  which 
established  service  criteria  approaching 
a  paratransit  system  that  closely 
resembles  that  of  the  ADA  NPRM).  In 
enacting  the  ADA,  Congress  did  nothing 
to  suggest  that  the  Department's 
approach  should  be  changed.  The 
language  and  purpose  of  the  ADA  are 
consistent  with  the  Department's 
decision  to  retain  service  criteria. 

A  few  commenters  also  asked  that 
light  and  rapid  rail  operators  be 
exempted  from  the  paratransit 
requirement,  since  Aey  typically  served 
areas  that  bus  systems  also  serve.  The 
Department  cannot  adopt  this  comment. 
The  ADA  requires  that  all  public  entities 
operating  fixed  route  systems — a 
category  into  which  public  rapid  and 
light  rail  operators  clearly  fall — provide 
paratransit.  Congress  excepted 
conunuter  bus  service,  but  no  one  else, 
from  this  requirement. 
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Section  37.123    ADA  Paratransit 
Eligibility— Standards 

Eligibility  was  one  of  the  most 
commented-upon  portions  of  the  NPRM. 
One  of  the  most  frequent  general 
comments  was  that  the  NPRM's 
conception  of  eligibility  was  too 
restrictive.  To  "strictly  limit"  ADA 
paratransit  eligibiUty  to  the  three 
proposed  categories  would  create 
substantial  hardship  for  many  persons 
with  disabilities,  commenters  said,  and 
could  deprive  some  persons  who 
currently  depend  on  paratransit  of  the 
opportunity  to  continue  using  the  service 
(other  commenters  noted  that  some 
previously  ineligible  persons,  such  as 
those  with  cognitive  disabilities,  might 
become  eligible,  however). 

The  short  answer  to  these  comments 
is  that  the  ^fPRM  followed  the  statute 
almost  to  the  letter  in  defining  the 
eligibility  categories.  The  longer  answer 
has  to  do  with  the  design  and  intent  of 
the  ADA.  The  ADA  is  a  civil  rights 
statute,  not  a  transportation  or  social 
service  program  statute.  The  ADA 
clearly  emphasizes  nondiscriminatory 
access  to  fixed  route  service,  with 
complementary  paratransit  acting  as  a 
"safety  net"  for  people  who  cannot  use 
the  fixed  route  system.  Under  the  ADA, 
complementary  paratransit  is  not 
intended  to  be  a  comprehensive  system 
of  transportation  for  individuals  with 
disabilities. 

Another  way  of  saying  this  is  that  the 
ADA  does  not  attempt  to  meet  all  the 
transportation  needs  of  individuals  with 
disabilities.  As  one  disability  group 
representative  suggested  during  the 
Advisory  Committee  meetings,  the  ADA 
is  intended  simply  to  provide  to 
individuals  with  disabilities  the  same 
mass  transportation  service 
opportunities  everyone  else  gets, 
whether  they  be  good,  bad,  or  mediocre. 

It  appears  that  many  of  the 
commenters  who  expressed  concern 
about  the  perceived  restrictiveness  of 
the  NPRM  eUgibility  criteria  did  so  in 
the  belief  that  the  rule  should  mandate  a 
comprehensive  transportation  system 
for  individuals  with  disabihties  that 
would  meet  all  or  almost  all  their 
transportation  needs.  This  desire  for  the 
best  service  possible  is  very 
understandable.  While  we  do  not  share 
these  commenters'  view  of  the  statute, 
we  emphasize  that  the  ADA  and  this 
rule  set  no  ceilings  on  the  service  that 
local  entities  may  provide.  Local  entities 
can  provide  paratransit  service  to 
anyone  they  wish.  Such  additional 
service,  provided  as  a  matter  of  local 
discretion,  is  very  desirable.  The  rule 
points  out,  however,  that  since  it  is  not 
mandated  by  the  ADA,  its  costs  cannot 


be  regarded  as  financial  burdens  of 
ADA  compliance  that  can  be  taken  into 
account  for  undue  financial  burden 
waiver  purposes. 

It  should  be  pointed  out  that  a  number 
of  commenters,  both  disability  groups 
and  transit  properties,  supported  the 
notion  of  strict  adherence  to  the 
statutory  eligibility  criteria.  Doing  so 
was  seen  as  a  means  of  avoiding  undue 
financial  burdens  and  of  avoiding  an 
overload  on  the  system  that  would  make 
it  harder  for  people  who  really  needed 
the  service  to  get  it. 

The  NPRM  specified  that  persons 
could  be  eligible  on  the  basis  of 
permanent  or  temporary  disabilities.  A 
few  commenters  objected  to  permitting 
eligibility  based  on  a  temporary 
disabihty.  The  Department  believes  that 
if  someone  meets  one  of  the  eligibility 
criteria,  that  person  should  be  provided 
service,  regardless  of  the  duration  of  the 
disability  involved.  As  noted  in  the  next 
section  of  the  rule,  an  entity  may 
establish  an  expiration  date  for 
eligibility,  which  should  prevent 
situations  in  which  someone  would 
remain  eligible  permanently  based  on  a 
temporary  disabiUty. 

AJiother  concept  that  generated 
substantial  comment  was  that  of  trip-by- 
trip  determination  for  eligibility.  Even 
those  comments  that  objected  to  this 
provision  recognized  its  conceptual 
vahdity.  That  is,  all  three  statutory 
eligibiUty  categories  deal  with 
functional  inability  to  use  fixed  route 
transit  arising  from  a  combination  of  a 
disability  and  circumstances. 
Circiunstances  change  (and,  as 
commenters  pointed  out,  the 
manifestations  of  disabilities  can  vary 
as  well].  Someone  who  can  navigate  the 
system  to  work  may  not  be  able  to 
navigate  the  system  to  a  different 
destination.  Someone  who  can  get  to  a 
bus  stop  in  the  summer  may  not  be  able 
to  get  there  in  the  winter.  Someone  who 
can  use  accessible  fixed  route  service 
can  travel  to  some  locations  on  the  fixed 
route  system  but  not  others  (i.e.,  those  to 
which  routes  are  not  yet  accessible). 
Consistent  with  this  statutory  scheme,  it 
does  not  make  sense  to  say  that  if  the 
statute  mandates  that  an  individual  be 
eligible  in  one  set  of  circumstances,  the 
individual  must  be  regarded  as  eligible 
in  all  circumstances,  even  where,  in  fact, 
the  individual  can  use  fixed  route 
service. 

The  thrust  of  the  comments  objecting 
to  trip-by-trip  eligibihty  was  that  it  was 
too  difficult  to  administer.  It  would 
complicate  eligibility  determinations 
and  trip  scheduling  and  create 
significant  additional  workload, 
commenters  said.  Some  commenters. 


both  disability  groups  and  transit 
properties,  said  that  the  trip-by-trip 
approach  was  practicable,  however. 
During  the  discussions  of  the  Advisory 
Committee,  some  transit  property 
representatives  said  that  they  were 
already  doing  or  planning  to  do  trip-by- 
trip  eligibility,  while  others  said  it  was 
not  possible  for  them  to  operate  in  that 
way. 

The  Department  is  retaining  this 
concept  in  the  final  rule.  That  is,  if 
someone  meets  the  eligibility  criteria  for 
some  trips  but  not  others,  that  person  is 
ADA  eligible  only  for  the  former.  This 
does  not  mean  that,  in  practice,  a  transit 
property  which  finds  that  administering 
a  trip-by-trip  eligibility  system  is  too 
difficult  must  do  so.  The  ADA  requires 
paratransit  to  be  provided  to  ADA 
eligible  persons.  As  long  as  a  transit 
provider  ensures  that  paratransit  is 
made  available  to  all  persons  for  all 
trips  for  which  they  meet  eligibility 
criteria,  the  transit  provider  has 
complied  with  the  rule.  If  the  transit 
provider  finds  it  administratively  more 
practicable  to  provide  any  requested  trip 
to  an  individual  who  is  ADA  paratransit 
eligible  only  for  some  of  the  trips 
requested,  that  is  permitted  under  the 
rule.  The  only  caveat  is  that  the  cost  of 
trips  not  mandated  by  ADA 
requirements  cannot  be  counted  in  the 
context  of  a  request  for  an  undue 
finanical  burden  waiver.  (In  applying  for 
an  undue  financial  burden  waiver,  an 
entity  which  did  not  actually  operate  a 
trip-by-trip  eligibility  system  would 
count  only  the  percentage  of  its  overall 
costs  equal  to  its  percentage  of  ADA- 
mandated  trips.) 

The  first  eligibility  category  concerns 
individuals  who  cannot  board,  ride,  or 
disembark  from  an  accessible  vehicle 
(e.g.,  people  who,  because  of  a  visual  or 
cognitive  impairment,  cannot  "navigate 
the  system").  This  category  was  not  the 
subject  of  much  comment,  except  in 
relation  to  the  issue  of  trip-by-trip 
determinations  of  eligibility,  discussed 
above.  In  this  context,  some  commenters 
with  multiple  sclerosis  (MS)  said  that 
because  of  unpredictable  day-to-day 
fluctuations  in  their  condition,  it  would 
be  almost  impossible  to  apply  trip-by- 
trip  eligibility  to  them.  This  is  a 
reasonable  factor  for  transit  providers  to 
take  into  account  as  they  plan  their 
eligibility  systems,  but  disability- 
specific  eligibility  provisions  are  not 
practicable  in  this  regulation,  in  our 
view. 

Some  commenters  questioned  the 
eligibility  of  relatively  mobile  persons 
with  visual  impairments.  The  statute 
makes  clear,  however,  that  such  persons 
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cannot  "navigate  the 


are  eligible  if  they 
system." 

The  second  eligi|)ility  category 
consists  of  people 
accessible  vehicle 


vho  can  use  an 
3ut  cannot  use  a 


route  on  the  fixed  oute  system  for  lack 
of  accessible  vehic  les.  There  was 
relatively  little  conment  on  the  basic 
requirement  of  this  transitional 
eligibility  category  There  were  a 
number  of  commei  ts  on  one  aspect  of 
the  proposed  rule,  lowever,  which 
would  make  eligible  for  paratransit 
persons  who  coulq  travel  on  an 


accessible  vehicle 
which  the  bus  lift 

A  number  of  trai 
objected  to  providi 


ut  for  a  stop  on 
annot  be  deployed, 
sit  properties 
g  paratransit  service 


on  the  basis  of  circjumstances  they 
viewed  as  being  beyond  their  control 


^s  or  architectural 
}lac8S,  conditions  at 
the  jurisdiction  of  a 
iment,  not  the  transit 
community 


(e.g..  terrain  feati 
barriers).  In  many 
bus  stops  are  undc 
state  or  local  gove^ 
provider.  Disabilitt 
commenters.  on  thi ;  other  hand,  said 
that  if  a  stop  were  difficult  to  use  by 
people  with  disabi  ities.  the  stop  should 
be  relocated.  In  no  case,  these 
commenters  said,  should  the  transit 
authority  be  permi  ted  to  declare  stops 
off  limits  to  wheel(  hair  users,  unless  the 
lift  would  physical  y  not  deploy  or 
would  be  damaged  if  it  deployed. 

The  Department  agrees  that  if  a  lift 
physically  cannot  be  deployed  at  a  stop, 
or  would  be  damaj  ed  if  it  did,  the 
transit  authority  si  ould  not  have  to 
deploy  it.  But  it  is  i  tot  appropriate,  in 
this  event,  to  impo  le  the  resulting 
inconvenience  on  ii  passenger  with  a 
disability  by  denying  that  passenger  the 
ability  to  get  a  par  icular  destination.  If 
the  transit  provide  '  does  not  provide 
fixed  route  service  to  a  passenger  with  a 
disability  at  a  part  cular  location  at 
which  service  is  provided  to  other 
persons,  it  does  no  t  provide  accessible 
service  there,  thgg  iring  paratransit 
eligibility.  Moving  i  stop  to  a  location 
where  the  lift  will  vork,  as  some 
commenters  suggei  ited,  is  one  solution  to 
this  problem.  The  i  ssue  of  refusing  to 
deploy  a  lift  where  it  can  be  deployed  is 
a  provision  of  serv  ce  issue  that  is 
discussed  under  S  )7.167.  We  would  also 
point  out  that  i  37.9  requires  transit 
providers  to  cooperate  with  other  public 
entities  (who  have  responsibihties  for 
bus  stops  under  th  >  DOJ  Title  II  rule) 
with  respect  to  bui  stop  accessibility. 

The  rule  also  provides  that  if  someone 
with  a  common  wheelchair  cannot  use  a 
lift  on  an  existing  vehicle  (i.e.,  because 
the  lift  does  not  mi  let  Access  Board 
standards),  that  im  hvidual  would  be 
eligible  under  this  :ategory.  This  is 
another  form  of  "ti  ansitional"  eligibility 
the  occurrence  of  y  trhich  should  be 


reduced  as  new  vehicles  meeting  Access 
Board  standards  come  on  line. 

A  few  commenters  suggested  that  rail 
systems  not  be  subject  to  paratransit 
requirements,  since  they  tend  to  have 
service  areas  that  overlap  bus  service 
areas.  Given  the  statutory  requirement 
that  complementary  paratransit  be 
provided  for  every  fixed  route  system, 
we  cannot  adopt  this  comment. 
Comments  did  ask  how  eligibihty 
requirements  woidd  apply  to  rail, 
however.  The  first  and  third  standards 
quite  clearly  apply  to  rail  the  same  as 
they  do  to  bus,  but  the  second  standard 
is  somewhat  more  difficult  to  apply  in 
the  rail  context. 

The  statutory  standard  appears  to  be 
drafted  with  bus  systems  in  mind,  but  its 
conceptual  point  appUes  to  rail  systems 
as  well.  This  point  is  that  if  someone 
can  ride  on  a  route  when  it  is  accessible, 
but  cannot  now  ride  because  the  system 
,i8  still  inaccessible,  the  person  is  ADA 
paratransit  eligible.  With  bus  systems, 
residual  inaccessibility  has  to  do  with 
there  not  yet  being  100  percent 
accessible  buses.  On  a  rapid  or  light  rail 
system,  it  has  to  do  with  Uiere  not  yet 
being  one  accessible  car  per  train  or 
with  key  stations  not  yet  being  made 
accessible.  The  final  rule  uses  these  two 
factors  to  define  rail  system  paratransit 
eligibility. 

The  third  eligibility  category,  for 
people  who  have  specific  impairment- 
related  conditions  that  prevent  their 
getting  to  or  from  a  stop — geherated  the 
most  comment.  The  most  thorough 
explanation  of  this  concept  comes  from 
the  House  Public  Works  and 
Transportation  Committee  report  (H. 
Kept.  101^485,  Pt.  1,  at  29-30): 

In  general,  the  Committee  does  not  intend 
that  the  concepts  of  boarding  and 
disembarking  include  travel  to  or  from  a 
boarding  or  disembarking  location.  However, 
the  Committee  included  a  very  narrow 
exception  in  recognition  of  specific 
impairment-related  conditions  which  certain 
individuals  with  disabilities  may  have.  Under 
the  bill,  paratransit  services  must  be 
provided  to  any  individual  with  a  disability 
who  has  a  specific  impairment-related 
condition  that  prevents  the  individual  fit)m 
traveling  to  a  boarding  location  or  from  a 
disembarking  location  on  a  fixed  route 
system.  A  specific  condition  related  to  the 
impairment  of  the  individual  with  a  disabihty 
such  as  chronic  fatigue,  blindness,  a  lack  of 
cognitive  ability  to  remember  and  follow 
directions  or  a  special  sensitivity  to 
temperature  must  be  present.  The  Committee 
does  not  intend  for  the  existence  of 
architectural  barriers  to  trigger  eligibility  for 
paratransit  under  this  section  if  these  barriers 
are  not  the  responsibility  of  the  fixed  route 
operator  to  remove.  In  particular,  no 
eligibility  for  paratransit  exists  due  simply  to 
a  lack  of  curb  cuts  in  the  path  of  travel  of  an 
individual  with  a  disability  since,  in  the  short 


term,  such  barriers  can  often  be  navigated 
around  and,  more  importantly,  pressure  to 
eliminate  these  architectural  barriers  must  be 
maintained  on  the  state  and  local 
governmental  entities  responsible  for 
eliminating  them.  In  the  same  way.  distance 
from  a  boarding  or  disembarking  location 
alone  does  not  trigger  eligibility  under  this 
section.  In  both  of  these  cases,  a  specific 
condition  related  to  the  impairment  of  the 
individual  with  a  disability  such  as  those 
cited  previously  must  also  be  present  to 
trigger  paratransit  eligibility.  The  committee 
is  concerned  that  a  broad  interpretation  of 
this  exception  will  discourage  the  use  of  fixed 
route  transit  systems  by  individuals  with 
disabilities. 

Most  comments  on  this  subject  said 
that  the  category  was  too  restrictive, 
and  that  it  failed  to  take  into  account  the 
difficulty  many  individuals  with 
disabilities  have  in  getting  to  a  bus  stop. 
A  blind  person  who  cannot  cross  an 
eight-lane  highway,  or  a  wheelchair  user 
who  cannot  go  up  a  steep  hill  or  push 
through  heavy  snow,  may  in  fact  be 
prevented  from  getting  to  a  stop  and 
using  fixed  route  transit.  The  rule  should 
recognize,  these  commenters  said,  that  a 
combination  of  a  disability  and  physical 
barriers,  distance,  terrain,  etc. 
constitutes  a  valid  basis  for  legibility. 

The  Department  believes  that  it  is 
reasonable  to  clarify  in  the  rule  that  a 
combination  of  an  impairment-related 
condition  and  environmental  barriers 
may  form  a  basis  for  eligibility.  The 
existence  of  a  barrier,  standing  alone, 
does  not  confer  eligibility:  only  if  the 
interaction  of  the  barrier  and  the 
impairment-related  condition  prevents 
getting  to  the  stop  would  there  be 
eligibihty.  This  position  recognizes  that 
environmental  barriers  "alone"  do  not 
confer  eligibility.  The  Advisory 
Committee  was  in  general  agreement 
with  this  approach. 

The  final  rule  also  calls  attention  to 
the  statutory  word  "prevents."  An 
impairment-related  condition  does  not 
confer  eligibility  if  it  simply  makes  use 
of  fixed  route  transit  less  comfortable, 
or  more  difficult,  than  use  of  fixed  route 
transit  for  persons  who  do  not  have  the 
condition.  Members  of  the  Advisory 
Committee  recounted  conversations 
with  paratransit  users  who  objected  to 
going  to  the  bus  stop  and  waiting  for  the 
bus.  rather  than  scheduling  a  paratransit 
van  to  come  to  their  house.  The  rule 
provides  that,  unless  the  condition 
prevents  the  travel,  the  individual  is  not 
ADA  paratransit  eligible. 

The  ADA  also  requires  one  other 
person  accompanying  the  eligible 
individual  to  be  provided  service,  with 
other  persons  provided  service  on  a 
space  available  basis.  A  few  comments 
said  that  no  more  than  one  individual 
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should  ever  be  provided  service,  since 
doing  so  would  unduly  complicate 
scheduling.  Others  said  that  more  than 
one  person  should  be  guaranteed  service 
in  some  situations  (e.g.,  a  parent  who  is 
a  wheelchair  user  taking  three  children 
to  the  doctor).  Other  comments  asked 
for  clarification  of  the  role  of  attendants. 
There  were  several  suggestions  that  in 
order  to  be  provided  service,  the  other 
people  should  have  the  same  origin  and 
destination  as  the  eligible  individual. 

Since  the  statute  is  clear  about 
carrying  one  companion,  with  other 
space  available,  we  do  not  have 
discretion  to  make  either  requested 
change  on  that  point.  With  respect  to 
attendants,  we  are  persuaded  by 
commenters'  argiunent  that  a  personal 
care  attendant  is  (like  a  wheelchair]  a 
necessary  part  of  the  eligible 
individual's  mobility.  Consequently,  a 
personal  care  attendant  (as  distinct  from 
a  family  member  or  friend  who  is  along 
for  the  ride)  is  not  coimted  against  the 
one  companion  limit.  To  help  providers 
administer  this  portion  of  the  rule,  the 
eligibility  process  provision  (S  37.125) 
allows  them  to  require  persons  who  will 
be  traveling  with  personal  care 
attendants  to  register  that  fact  in 
advance. 

We  also  agree  with  commenters  who 
said  the  additional  individuals  should 
have  the  same  origin  and  destination  as 
the  eligible  individual,  since  the  statute 
allows  these  otherwise  ineligible 
persons  to  take  the  trip  because  they  are 
"accompanying"  the  eligible  individual. 
This  means,  iii  our  view,  that  they  are 
taking  the  same  trip  as  the  eligible 
individual. 

Section  37.125    ADA  Paratransit 
Eligibility — Process 

It  is  common  for  commenters  on 
proposed  rules  to  complain  that  Federal 
agencies  are  imposing  overly 
prescriptive  requirements  on  them,  and 
denying  them  appropriate  local 
discretion  (indeed,  certain  portions  of 
this  NPRM  received  responses  of  this 
kind).  The  most  common  comment  on 
this  section,  however,  was  that  the  rule 
is  not  prescriptive  enough.  Commenters 
asked  for  exhaustive  lists  of 
impairment-related  conditions,  on  an 
order  of  detail  similar  to  the  Access 
Board  technical  standards  for  vehicle 
accessibility.  Standard  Federal 
eligibility  forms  were  requested,  and 
some  commenters  favored  a  Federal  (or 
at  least  centralized)  eligibility 
certification  process. 

The  Department  understands  the 
motivation  behind  these  comments. 
Making  case-by-case  determinations  of 
eligibility  is  a  difficult  business  at  best, 
fraught  with  tough  judgment  calls  and 


conflicts  between  a  genuine  desire  to 
provide  service  that  people  need,  the 
need  to  provide  service  in  accordance 
with  the  rules,  and  the  need  to  stay 
within  available  resources.  It  would  be 
very  helpful  to  have  that  job  made 
easier  by  standard  procedures  that 
everyone  throughout  the  nation  follows 
and  standard  eligibility  templates  into 
which  all  applicants  could  be  fit,  making 
difficult  judgment  decisions  less 
necessary.  We  sympathize,  but  we  are 
unable  to  provide  the  requested 
prescriptiveness. 

This  is  not  just  a  matter  of  generic 
regulatory  poHcy.  It  is  a  fact  diat  DOT  is 
not  as  well  situated  as  people  in  local 
areas  to  know  what  types  of  conditions, 
combined  with  what  sorts  of  local 
circumstances,  make  a  given  person 
eligible  for  a  certain  set  of  trips.  During 
the  Advisory  Committee  meetings,  we 
asked  for  recommendations  from 
members — among  them  some  of  the 
most  able  fransit  providers  and 
disability  groups  in  the  country — for 
what  a  set  of  Federal  eligibility 
guidelines  might  look  like,  and  we 
received  only  one.  Various  members 
mentioned  functional  tests  they  applied; 
we  do  not  believe  it  would  be  that  useful 
to  endorse  one  of  the  many  variations 
on  such  lists  that  people  could  devise. 

Federally-designed  templates, 
especially  those  that  attempt  to  apply  to 
the  situations  of  thousands  or  millions  of 
individual  human  beings,  tend  to  fit 
poorly.  A  centralized  process,  even  if 
the  resources  existed  for  it  (they  don't) 
would,  in  our  view,  be  much  less 
desirable  than  a  process  at  the  local 
level.  Not  only  would  it  take  longer  to 
make  decisions,  but  it  would  inevitably 
be  less  responsive  to  the  details  of  local 
circumstances  and  individual  needs.  We 
would  point  out  that  the  legislative 
history  of  the  ADA  contemplated  that 
implementation  of  the  paratransit 
requirement  by  fixed  route  operators 
would  include  a  local  certification 
process. 

For  these  reasons,  this  section  retains 
a  requirement  that  each  transit  provider 
(or  groups  of  providers  in  a  region 
coordinating  with  one  another)  devise 
and  operate  a  local  eligibility  process. 
For  the  reasons  described  in  the 
discussion  of  §  37.121  this  process  must 
strictly  limit  ADA  paratransit  eligibility 
to  the  persons  described  in  that  section 
(this  does  not  mean  that  paratransit 
service  must  be  limited  to  such  persons, 
however). 

The  NPRM  proposed  that  information 
concerning  this  process  be  made 
available  in  accessible  formats.  There 
were  few  comments  on  this  subject, 
none  of  which  opposed  the  idea  (though 


some  asked  for  additional  guidance), 
and  we  are  retaining  it. 

The  NPRM  proposed  a  concept  of 
"presumptive  eligibility."  The  purpose  of 
this  provision  is  to  protect  applicants 
against  lengthy  delays  in  being 
approved  for  a  paratransit  service.  The 
provision  said  that  after  a  length  of  time 
had  passed  from  the  application,  the 
applicant  would  be  presumed  eligible 
and  provided  service,  until  and  unless  a 
negative  determination  were  made. 

Most  comments  focused  on  the  length 
of  the  period  of  time.  Most  said  between 
two  and  four  weeks  was  appropriate, 
with  transit  providers  clustering  around 
the  latter  and  disabiUty  groups  around 
the  former.  Others  suggested  immediate 
eligibility  or  a  waiting  period  of  up  to  six 
or  eight  weeks.  Some  comments 
suggested  specifying  that  the  period  of 
time  should  not  begin  to  run  until  a 
complete  application  had  been  received. 

The  Department  believes  that  the 
suggestion  that  the  time  period  should 
start  to  run  when  a  complete  application 
has  been  received  is  a  good  one,  since  it 
will  not  penalize  transit  providers  for 
delays  that  are  outside  its  control.  With 
this  addition,  the  Department  believes 
that  21  days  is  a  good  length  for  the  time 
period.  This  period  will  not  drastically 
inconvenience  appHcants,  but  will  allow 
a  realistic  time  for  transit  agencies  to  do 
their  work.  The  Department  recognizes 
that  legitimate  workload  and  resource 
limitations  may  sometimes  prevent 
decisions  from  being  made  in  this 
timeframe,  and  adopts  this  provision  in 
the  belief  that  such  delays  should  not 
unduly  burden  applicants  who  need 
service. 

There  were  no  objections  to  the 
proposal  that  eligibility  determinations 
be  in  wmting,  and  that  provision  is 
adopted.  With  respect  to  documentation 
of  eligibility,  some  commenters  asked 
for  a  requirement  for  an  ID  card,  as 
such.  There  was  disagreement  among 
commenters  whether  DOT  should 
prescribe  a  standard  card  or  whether 
this  should  be  left  to  local  discretion.  On 
the  other  hand,  some  comments  said  an 
ID  card  was  unnecessary,  given  the 
presumptive  eligibility  requirement  for 
visitors.  Others  opposed  the  idea  on 
grounds  of  cost  or  administrative 
burden.  There  were  a  variety  of  ideas  on 
what  type  of  information  the  card 
should  contain. 

The  Department  believes  that 
documentation  of  eligibility  is  a  good 
idea,  which  will  provide  proof  to  both 
local  and  out-of-town  provider 
personnel  that  the  person  is  eligible. 
While  we  think  it  is  unnecessary  to 
prescribe  a  form,  certain  basic 
information  should  be  on  the  form — 
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name  of  the  eligibl  >  individual,  name  of 
the  transit  provide: ',  the  telephone 
nimiber  of  the  entify's  paratransit 
coordinator,  an  extiration  date,  and  any 
conditions  or  limitations  on  the 
eligibility.  The  documentation  need  not 
be  a  card,  as  such:  it  can  be  a  letter  or 
some  other  format.  The  Department 
does  not  believe  siich  documentation 
will  prove  burdensbme.  since  transit 
providers  will  hav(  i  to  provide  most  of 
this  information  in  eligibility  decision 
notices  anyway. 

A  number  of  con  imenters  favored 
recertification.  Since  circumstances 
change  over  time,  it  is  useful  for  a 
transit  provider  to  determine,  at 
reasonable  intervals,  that  an  individual 
remains  eligible,  is  still  living  and  in  the 
area  etc.  The  final  rule  permits  a 
recertification  reqiiirement. 

The  relatively  fe  tv  comments  that 
addressed  the  adm  inistrative  appeals 
process  favored  it,  emphasizing  the  need 
for  administrative  due  process.  As 
adopted,  this  provision  would  include  a 
filing  deadline  of  6t)  days,  an 
opportunity  to  be  heard  in  person, 
separation  of  ftmcSons  (so  that  the 
appeal  is  not  merejy  a  reconsideration 
by  the  same  persort  or  office  that  made 
the  original  decision]  and  written 
notification.  Appeals  processes  can 
become  prolonged,  just  like  initial 
decisions,  so  that  beginning  after  30 
days  from  the  com|>letion  of  the  appeal 
process,  service  w^uld  have  to  be 
vidual  until  and 
letermination  is 


provided  to  the  in 
unless  a  negative 
rendered. 

Comments  aske 
circimistances  it 


under  what 
uld  be  appropriate 
to  deny  eligibility  (Ir  refuse  service  to 
individuals.  Commenters  suggested  such 
circumstances  as  violent,  illegal,  or 
disruptive  behavior,  or  a  pattern  of 
being  a  "no-show.'j  as  potential  reasons 
for  refusing  servic^. 

The  ADA  says  pieople  who  meet  its 
criteria  must  be  treated  as  eligible. 
Therefore,  it  is  onl  f  in  very  few  and 
compelling  situatic  ns  that  an  entity  is 
entitled  to  refuse  s  >rvice  to  an  otherwise 
ehgible  person.  The  definition  which  the 
Department  adopts  would  concern  a 
passenger  who  enj  ages  in  violent, 
seriously  disruptiv ;  or  illegal  conduct. 
This  issue  is  cover  >d  in  the 
nondiscrimination  section  of  the  rule. 
Sanctioning  indiyiduals  who 

how  up  for  scheduled 
and,  is  not  refusing 
n  the  basis  of 
priate  system  of 
to  deter  or  deal  with 
suse  the  system, 
absorbing  capacity  that  could  otherwise 
go  to  people  who  r  eed  rides  and 
increasing  costs. 


chronically  fail  to  i 
rides,  on  the  other  | 
to  provide  service 
disability.  An  app^ 
sanctions  can  hel( 
individuals  who 


For  this  reason,  the  final  rule  permits 
public  entities  to  suspend  the  provision 
of  paratransit  service  to  otherwise  ADA 
paratransit  eligible  individuals  who 
engage  in  a  pattern  or  practice  of 
missing  scheduled  trips.  A  "pattern  or 
practice"  involves  intentional,  regular, 
or  repeated  actions,  not  isolated, 
accidental  or  singular  events.  "No- 
shows"  attributable  to  causes  beyond 
the  individual's  control — including 
problems  with  the  delivery  of  the 
service  (e.g.,  the  van  is  an  hour  late  and, 
before  it  arrives,  the  passenger  has 
given  up  and  called  a  taxi) — cannot  form 
part  of  such  a  pattern  or  practice.  Before 
imposing  a  sanction,  the  entity  would 
have  to  provide  basic  administrative 
due  process  to  the  individual,  and  this 
section's  adminstrative  appeal 
mechanism  would  apply  in  cases 
decided  against  the  individual. 

Section  37.127    Complementary 
Paratransit  Service  for  Visitors 

Commenters  had  little  quarrel  with 
the  idea  that  out-of-town  visitors  should 
be  able  to  use  paratransit  in  the  area 
they  are  visiting,  without  going  through 
a  long  eligibility  process  that  would 
probably  outlast  their  visit.  But 
coDMnenters  had  a  number  of  questions 
and  concerns  about  the  operation  of  the 
process. 

First,  commentets  wanted  some 
definition  of  who  a  visitor  is.  Several 
suggested  that  a  visitor  should  only  be 
someone  from  outside  not  only  the 
jurisdiction  in  which  the  individual 
resides,  but  also  outside  nearby 
jurisdictions  which  coordinate 
paratransit  service  with  the  "home" 
jurisdiction.  The  Department  believes 
that  this  conunent  has  merit,  and  we 
have  included  a  provision  to  this  effect. 

Second,  most  commenters  agreed  that 
presenting  an  ADA  eligibility 
documentation  from  one's  "home" 
jurisdiction  should  be  sufficient  to  gain 
eligibility  away  from  home.  A  few 
conunenters  were  concerned  that  such  a 
procedure  would  lead  to  inequitable 
results  if,  for  instance,  someone  from  a 
city  with  loose  eligibility  criteria  came 
into  a  city  with  a  tighter  program.  The 
Department  concedes  this  situation 
could  exist,  but  beheves  that  it  is  a 
problem  that  is  not  so  serious  as  to 
justify  eliminating  the  "full  faith  and 
credit"  that  one  jurisdiction  would 
extend  to  another's  eligibility  decisions 
for  the  short  term. 

Third,  what  if  someone  does  not  have 
ADA  eligibility  documentation?  This 
could  happen  when,  for  example,  a 
person  travels  from  a  small  town  which 
has  no  mass  transit  to  a  city  that  has 
complementary  paratransit,  or  when 
someone  who  could  use  fixed  route 


service  at  home  is  unable  to  navigate  a 
fixed  route  system  in  a  strange  city.  The 
NPRM  proposed  presumptive  visitor 
eligibility  as  a  solution  to  this  problem. 
Most  commenters  agreed  with  this  idea, 
but  suggested  that  transit  providers 
should  be  able  to  get  certain  minimum 
documentation  from  such  a  person.  The 
Department  agrees,  and  the  final  rule 
permits  the  provider  to  require 
presentation  of  proof  of  residence  (to 
make  sure  the  person  was  a  visitor)  and, 
when  necessary,  documentation  of 
disability  (e.g.,  in  the  case  of  a  so-called 
"hidden  disability").  The  provider  would 
accept  the  visitor's  statement  of  inability 
to  use  the  fixed  route  system. 

Fourth,  how  long  should  visitor 
eligibility  last?  A  number  of  commenters 
suggested  that  the  rule  should  state  an 
outside  limit,  after  which  someone 
would  have  to  apply  for  regular,  local 
eligibility.  The  Department  also  believes 
that  this  comment  has  merit.  Since  the 
period  before  service  must  be  provided 
to  a  local  applicant  is  21  days,  this 
seems  to  be  a  reasonable  period  of  time. 
That  is,  a  visitor  who  anticipated 
staying  in  town  for  longer  than  three 
weeks,  or  a  part-year  resident,  could 
submit  a  completed  application  upon 
arrival,  and  receive  service  for  21  days, 
and  then  either  have  a  decision  from  the 
local  transit  provider  or  a  continuation 
of  service  until  a  decision  was  rendered. 

Section  37.129    Types  of  Service 

The  NPRM  preamble  discussed  some 
aspects  of  the  kinds  of  transportation 
service  that  would  be  acceptable  to 
provide  as  a  part  of  complementary 
paratransit  service.  The  premise  of  this 
discussion  was  that  complementary 
paratransit  service  was  demand 
responsive,  providing  origin  to 
destination  service. 

Several  comments  asked  for 
clarification  on  whether  such  service 
was  meant  to  be  door-to-door  or  curb- 
to-curb,  and  some  of  them  recommended 
one  or  the  other,  or  a  combination  of  the 
two.  The  Department  declines  to 
characterize  the  service  as  either.  The 
main  point,  we  think,  is  that  the  service 
must  go  from  the  user's  point  of  origin  to 
his  or  her  destination  point.  It  is 
reasonable  to  think  that  service  for 
some  individuals  or  locations  might  be 
better  if  it  is  door-to-door,  while  curb-to- 
curb  might  be  better  in  other 
circumstances.  This  is  exactly  the  sort  of 
detailed  operational  decision  best  left  to 
the  development  of  paratransit  plans  at 
the  local  level. 

The  NPRM  asked  whether  on-call  bus 
or  paratransit  feeder  service  would  be 
acceptable  in  some  circumstances. 
Comments  were  unanimous  that  on-call 
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bus  service  would  be  appropriate  for 
persons  in  the  second  eligibility 
category.  Feeder  service  was  generally 
approved  for  the  second  and  third 
eligibility  categories,  but  with  some 
reservations,  mainly  from  disability 
groups  which  were  concerned  that  a 
feeder  system  that  would  require  more 
transfers  than  would  be  required  for  a 
similar  trip  on  fixed  route. 

The  Department  agrees  that  on-call 
bus  service  and  feeder  service  are 
appropriate  in  the  eligibility  categories 
mentioned.  The  second  eligibiUty 
category  consists  of  people  who  can  use 
an  accessible  fixed  route  system,  but 
currently  do  not  have  an  accessible 
route  to  use  to  get  to  their  destination. 
An  on-call  bus  system  can  put  an 
accessible  bus  on  their  route  at  the  time 
they  want  to  travel,  meeting  ADA 
requirements  in  their  case.  In  some 
cases,  a  paratransit  feeder  to  an 
accessible  bus  line  would  also  work  for 
people  in  this  category. 

The  third  category  consists  of  people 
who  can  use  a  fixed  route  system  but 
are  unable,  because  of  a  specific 
impairment  related  condition,  to  get  to 
or  from  a  stop  or  station.  Feeder 
paratransit  to  get  them  from  home  to  a 
bus  stop,  or  from  a  bus  stop  to  a 
destination,  meets  ADA  requirements 
for  them.  In  order  to  make  such  a  system 
operational,  transfers  between 
paratransit  and  fixed  route  vehicles 
would  seem  essential.  Consequently, 
without  eliminating  this  mode  of 
providing  service  altogether,  the 
Department  could  not  prohibit  transfers. 

Section  37. 131  Service  Criteria  for 
Complementary  Paratransit  Service 
Area 

This  criterion  was  the  subject  of  more 
comments  than  any  of  the  others.  The 
NPRM  has  proposed  the  "crustacean" 
approach  to  service  area,  in  which 
service  would  be  provided  to  origins 
and  destinations  within  corridors  of  a 
given  width  on  either  side  of  a  fixed 
route.  The  Advisory  Committee,  in  its 
January  meeting,  supported  this  concept 
on  the  basis  that  it  reflected  most 
closely  the  intent  of  the  ADA  that 
complementary  paratransit  be  a  "safety 
net"  as  comparable  as  possible  to  fixed 
route  service. 

A  majority  of  comments  on  this 
concept  favored  the  "circumferential"  or 
"connect  the  dots"  model  of  service  area 
which  was  used  in  the  Department's 
section  504  rule.  This  model  was  said  to 
be  easier  to  administer  and  to  include 
more  origins  and  destinations  and  hence 
serve  the  transportation  needs  of 
persons  with  disabilities  more 
comprehensively.  Of  particular  concern 
to  some  commenters  was  the  possibihty 


that  some  people  who  now  get  service 
would  lose  it.  Commenters  also 
expressed  concern  about  isolated 
pockets  left  unserved.  Some  said  that 
the  rule  should  prohibit  entities  from 
reducing  the  size  of  their  service  area 
from  what  it  was  under  the  1986  504 
rule,  or  argued  that  "connect  the  dots" 
better  implemented  the  ADA  legislative 
history  language  that  talked  of 
paratransit  service  "throughout"  the 
entity's  service  area. 

Commenters  who  preferred  the 
corrider-based  model  emphasized  its 
congruence  with  the  ADA's  emphasis  on 
fixed  route  service  as  the  primary  mode 
of  transportation  for  everyone,  with 
paratransit  as  a  safety  net  for  people 
who  cannot  use  fixed  route  service.  The 
paratransit  service  is  not  intended  under 
the  ADA,  these  commenters  said,  to 
provide  service  that  is  better  or  more 
comprehensive  than  that  available  on 
the  fixed  route  system.  Some  of  these 
commenters  also  said  that,  with  minor 
modifications,  the  corrider-based  would 
provide  adequate  service  to  the  vast 
majority  of  origins  and  destinations 
accessible  by  mass  transit.  Both 
disability  group  and  transit  industry 
representatives  to  the  Advisory 
Committee  strongly  favored  retaining 
this  model. 

A  related  issue  was  the  appropriate 
width  of  the  corridors.  The  NPRM  asked 
comments  on  a  variety  of  alternatives. 
Most  transit  providers  suggested  a  width 
on  either  side  of  a  route  of  either  Va  (a 
distance  often  used  for  bus  ridership 
planning  purposes)  or  V^  mile.  Disability 
groups  tended  to  support  wider 
corridors,  of  up  to  1  or  1 V^  miles  on 
either  side  of  a  route,  with  some 
suggestions  that  there  should  be  wider 
corridors  in  suburban  areas  than  in  the 
urban  core  (since  people  are  likely  to 
travel  farther  to  get  to  a  route  in  less 
densely  populated  areas].  Some 
commenters  supported  substantially 
broader  service  areas  for  rail  systems,  in 
the  view  that  the  "catchment  areas"  for 
rail  stations  and  lines  are  much  bigger 
than  the  areas  fi'om  which  bus  riders  are 
drawn  to  stops.  One  member  of  the 
Advisory  Committee  produced  an 
interesting  and  much  remarked  upon 
map  showing  how  a  five  mile  corridor 
and  ten  mile  radius  around  end  stations 
would  look  for  one  major  urban  rail 
system. 

The  Department  has  decided  to  retain 
a  modification  of  the  corridor-based 
model,  with  a  related  but  altered 
approach  for  the  rail  service  area.  We 
agree  with  the  Advisory  Committee  that 
this  approach  better  captures  the  intent 
of  the  ADA  than  the  connect-the-dots- 
model,  since  it  provides  a  closer  analog 
to  the  actual  area  served  by  fixed  route 


transit.  We  believe  that,  in  many  areas, 
this  approach  will  be  more  efficient  to 
administer,  since  it  will  not  require  long 
paratransit  trips  to  areas  well  away 
from  transit  routes.  Nor  do  we  think  that 
service  throughout  the  service  area 
necessarily  implies  a  circumferential 
concept  of  service  area.  We  meet  this 
objective  if  we  require  service  to  origins 
and  destinations  throughout  those  areas 
which  fixed  route  transit  actually 
serves. 

There  may  be  some  currently  served 
origins  and  destinations  that  are  not 
required  to  be  served  under  this  service 
area  concept,  just  as  there  are  some 
currently  served  individuals  who  the 
eligibility  criteria  of  the  ADA  do  not 
require  to  be  served.  We  emphasize  that 
the  rule  does  not  prohibit  an  entity  from 
serving  any  origin  or  destination  it 
chooses.  The  costs  of  serving  origins  or 
destinations  that  are  not  mandated  in 
the  rule  do  not  count  with  respect  to 
undue  financial  burden  waiver  requests, 
however. 

With  respect  to  corridor  width,  most 
members  of  the  Advisory  Committee 
favored  %  of  a  mile  on  either  side  of  a 
fixed  route.  This  distance  was  thought  to 
be  reasonable  because  it  was 
sufficiently  wide  to  take  into  account 
the  likelihood  that  fixed  route  service 
would  draw  passengers  with  disabilities 
from  a  relatively  wide  distance  on  either 
side  of  a  fixed  route,  because  corridors 
of  this  width  would  minimize  unserved 
pockets,  because  it  was  not  so  wide  as 
to  vitiate  the  corridor  concept,  and 
because  it  represented  a  fair  middle 
ground  between  commenters' 
suggestions.  The  Department  believes 
that  this  distance  has  merit,  and  will 
adopt  it. 

The  Department,  in  response  to 
comments,  has  made  two  modifications 
to  the  corridor  concept.  First,  if  within 
the  urban  core  area  (i.e.,  the  area  in 
which  the  corridors  merge  together  to 
make  a  nearly  solid  mass],  there  are 
pockets  not  within  any  corridor 
completely  surrounded  by  corridors,  the 
pockets  will  be  served  as  well.  (During 
the  June  Advisory  Committee  meetings, 
members  often  referred  to  the  corridor 
model  as  the  "handprint"  approach). 
Second,  outside  the  core  area,  the  local 
entity,  through  the  planning  process, 
could  increase  corridor  widths  from  % 
mile  to  as  much  as  1 V^  miles,  in  order  to 
serve  additional  origins  and 
destinations  in  less  densely  populated 
areas. 

The  issue  of  how  to  define  the  service 
area  for  rail  systems  is  one  of  the  most 
difficult  in  the  rulemaking.  Among  the 
factors  we  considered  in  deciding  how 
to  address  this  issue  were  the  following: 
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•  Rail  systems  drew  riders  from 
farther  away  from  stations  than  bus 
lines  draw  riders  fr(Jm  bus  routes. 
Members  of  the  Advisory  Committee 
presented  informatipn  that  some  rail 
systems,  for  their  own  planning 
purposes,  define  thgir  service  areas  in 
terms  of  circles  aroUnd  stations  (e.g.,  a 
three-mile  radius  around  most  stations 
and  a  five-mile  radii  is  around  end 
stations,  in  one  system). 

•  Information  avjilable  to  the 
Department  suggests  that  the  walking 
distance  from  which  people  go  to  a  train 
station  is  not  substa  ntially  greater  than 
the  walking  distano  >  from  which  they  go 
to  a  bus  line.  Accesi  i  to  the  station  firom 
further  away  is  typically  by  other  modes 
(e.g.,  bus,  for  peoplei  who  do  not  drive 
their  own  cars  to  a  sark-and-ride], 
which  involve  a  trai  isfer  to  the  rail  line. 

•  While  rail  syste  ms  have  fixed 
routes,  people  do  nqt  access  them  fi-om  a 
corridor  in  the  samd  sense  that  they  do  a 
bus  route.  For  exam  3le,  if  stations  are 
four  miles  apart,  am  1  someone  lives 
within  sight  of  the  ti  acks  halfway 
between  the  station  i,  one  cannot  access 
the  system  without  { |oing  two  miles  to  a 
station. 

•  The  most  impoi  tant  use  of 
paratransit  for  rail  s  ervice  is  not  so 
much  getting  to  stat  ons  as  it  is 
providing  trips  alon]  |  the  rail  corridor — 
especially  longer  tri  )s — for  which  there 
are  not  good  bus  pa  allels. 

On  balance,  we  b  ;lieve  that  the  most 
reasonable  approac  i  to  follow  in 
defining  the  rail  sen 'ice  area  is  to  draw 
a  circle  around  each  rail  station,  with  a 
radius  of  ^4  of  a  mil ;  (at  end  or  outlying 
stations,  the  local  planning  process 
could  decide  to  expand  the  radius  to  up 
to  1 V4  miles,  parallel  to  the  bus  corridor 
expansion  describe^  above).  This 
appears  to  reflect  mpre  reasonably  than 
a  corridor-based  approach  the  way 
people  access  and  u  se  rail  systems.  We 
judge  the  size  of  the  circles  to  be  a 
reasonable  approximation  of  the 
distance  from  which  people  would  go  to 
a  station  without  ar  other  transportation 
mode  as  an  interme  liary.  The  entity 
would  provide  serv;  ce  from  any  origin  in 
any  circle  to  any  de  jtination  in  any 
other  circle. 

We  note  that  some  commenters 
favored,  rather  thar  either  the  corridor 
or  circumferential  a  jproach  to  service 
area,  requiring  servfce  to  all  of  a 
political  jurisdictioil  (e.g.,  a  county)  in 
which  the  transit  system  operates. 
While  such  a  defini  ion  makes  sense  for 
a  comprehensive  so  cial  service-oriented 
system  intended  to  neet  all  needs  of 
persons  with  disabilities,  it  goes  well 
beyond  comparabil  ty  to  the  area 
actually  served  by   ixed  route  transit. 
Other  commenters  (referred  local  option 


with  respect  to  defining  a  service  area. 
There  is  a  statutory  requirement  for 
paratransit  service  in  the  service  area  of 
the  fixed  route  system,  and  we  believe 
that  local  option  would  not  adequately 
ensure  that  service  was  provided  as  the 
statute  intended. 

The  NPRM  proposed  that  paratransit 
need  not  be  provided  outside  the 
boundaries  of  the  political  jurisdiction  in 
which  the  entity  is  authorized  to 
operate,  even  if  the  corridor-based 
service  area  extended  over  the 
boundary.  A  substantial  number  of 
disability  community  commenters 
objected  to  this  provision,  saying  that  it 
would  fragment  service,  require 
burdensome  extra  transfers  or 
coordination,  and  not  provide  the 
service  within  the  required  service  area. 

Although  we  recognize  that 
jurisdictional  boundaries  can  create 
problems  with  the  provision  of  service, 
we  have  retained  this  provision  in  the 
final  rule.  As  commenters  suggested, 
coordination,  reciprocal  agreements  or 
memoranda  of  understanding  should  be 
able  to  solve  a  great  many  boundary 
overlap  problems,  and  the  rule  require 
efforts  of  this  kind.  In  other  cases, 
however,  entities  may  simply  lack  the 
legal  authority  to  operate  beyond  the 
bounds  of  a  particular  jurisdiction,  and 
this  provision  recognizes  that  fact. 

Response  Time 

The  NPRM  proposed  that  an  entity 
schedule  paratransit  so  as  to  provide 
next-day  service  to  users.  The  preamble 
asked  about  "real  time  scheduling"  as 
well.  A  substantial  majority  of 
comments  endorsed  the  proposal, 
believing  that  it  was  a  realistic 
requirement  that  still  provided 
reasonable  convenient  service  to  users. 
Some  transit  properties  favored  a  24- 
hour  requirement,  as  opposed  to  next- 
day  scheduling,  and  a  number  of 
commenters  advocated  real  time 
scheduling,  touting  its  faster  response 
times  and  lower  per-trip  costs.  Others 
were  concerned  that  real  time 
scheduling  would  increase  demand 
substantially,  raising  costs  and 
overloading  capacity. 

The  Department  is  retaining  the  next- 
day  scheduling  provision,  on  the 
grounds  stated  by  the  commenters.  It  is 
a  good  balance  of  minimizing 
inconvenience  to  users  and  allowing 
providers  sufficient  time  to  schedule 
trips  to  maximize  efficiency.  The 
regulation  explicitly  allows  real  time 
scheduling  to  be  used,  though  it  is  not 
mandated. 

The  NPRM  said  that  reservation 
service  must  be  made  available  diuing 
all  business  hours,  and  during  times 
equivalent  to  normal  business  hours  on 


days  prior  to  a  service  day  when  the 
offices  are  not  open.  Many  transit 
providers  objected  to  this  provision, 
saying  that  it  would  cause  them  to  have 
to  open  their  offices  on  weekends  and 
increase  administrative  costs.  It  should 
be  acceptable  for  people  to  call  on 
Friday  for  Monday  service,  they  thought. 
Some  commenters  also  asked  whether  a 
reservation  office  had  to  be  staffed  at  all 
such  times  or  whether  an  answering 
machine  or  similar  technology  would  do. 
Commenters  also  asked  whether  normal 
business  hours  meant  hours  when  the 
transportation  service  was  running,  or 
administrative  ofhce  hours.  The 
relatively  few  disability  group 
comments  on  this  section  supported  the 
NPRM  proposal. 

With  one  clarification,  the  Department 
is  retaining  the  NPRM  provision.  The 
clarification  is  to  say  that  reservation 
service  would  be  made  available  during 
the  normal  business  hours  of  the 
provider's  administrative  offices.  On 
days  when  those  offices  were  not  open, 
such  as  weekends  and  holidays,  it 
would  be  acceptable  to  take 
reservations  by  answering  machine  or 
similar  means.  Consequently,  the 
requirement  to  ensure  next  day 
scheduling  for  every  service  day — even 
a  day  following  a  weekend  or  holiday — 
should  not  be  as  onerous  as  some 
commenters  believed.  While  some  costs 
are  involved  (a  scheduler  would  have  to 
work,  for  example,  on  Sunday  evening 
to  schedule  trips  for  Monday  morning), 
this  situation  is  more  in  keeping  with  the 
transportation  system  envisioned  by  the 
ADA  than  a  system  which  included  a 
major  exception  to  the  response  time 
criterion.  Under  the  ADA,  response  time 
is  to  be  comparable  to  fixed  route 
service  to  the  extent  practicable.  We  are 
confident  that  this  provision  is 
"practicable"  for  transit  providers. 

A  few  commenters  mentioned  that 
people  should  be  able  to  make 
reservations  a  long  time  in  advance, 
even  if  real  time  scheduling  or  next  day 
scheduling  were  the  practice.  We  agree, 
and  the  rule  tells  transit  providers  to 
allow  reservations  up  to  14  days  in 
advance  of  the  individual's  desired  trip. 

Some  transit  commenters  asked  for 
flexibility  to  establish  pickup  times  in 
order  to  maximize  efficiency.  On  the 
other  hand,  some  disability  community 
commenters  asked  for  protection  against 
what  they  regarded  as  the  problem  of 
transit  authorities  insisting  on 
scheduling  their  travel  at  times  very 
divergent  from  desired  travel  times.  To 
address  both  sets  of  concerns,  the 
Department  is  adding  a  provision  to  the 
rule  that  would  allow  transit  authorities 
to  negotiate  pickup  times  with  eligible 
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persons.  However,  the  provider  could 
not  insist  on  pickup  times  (at  either  end 
of  the  trip]  that  varied  by  more  than  an 
hour  from  the  user's  desired  travel  time. 

Fares 

The  NPRM  proposed  that  fares  could 
be  double  the  base  fixed  route  fare, 
taking  into  account  both  discounts  and 
add-ons  (e.g.,  transfer  or  premium 
charges).  Few  of  the  many  commenters 
on  this  provision  found  much  good  to 
say  about  it,  a  number  expressing 
confusion  about  its  wording. 

From  the  point  of  view  of  many  transit 
providers,  twice  was  not  enough.  Many 
of  these  commenters  said  that 
comparability,  with  respect  to  fares 
should  be  measured  not  in  terms  of  the 
fares  passengers  paid,  but  on  the 
percentage  of  revenues  those  fares 
represented  of  trip  cost.  Paratransit  is  a 
premium  service  with  high  per  trip  costs, 
a  number  of  providers  said,  and  should 
be  priced  accordingly.  They  also 
opposed  taking  discounts  into  account, 
saying  that  doing  so  would  increase 
revenue  pressures  on  them  even  more 
and  would  create  a  disincentive  for 
using  fixed  route  discounts  beyond 
those  situations  mandated  by  law. 

Disability  community  commenters,  on 
the  other  hand,  opposed  allowing  more 
than  the  fare  charged  on  fixed  route  to 
be  charged  for  paratransit.  A  double 
fare  was  not  comparable,  they  asserted. 
These  comments  pointed  out  that  many 
individuals  with  disabilities  had  limited 
incomes,  and  while  doubling  fares 
would  not  put  a  big  dent  in  transit 
providers'  deficits,  it  would  take  a  big 
chunk  out  of  the  disposable  incomes  of 
many  individuals  with  disabilities. 
Disability  group  comments  were  at  best 
lukewarm  on  the  inclusion  of  discounts. 

At  the  Advisory  Committee  meetings, 
there  was  general  agreement  that  it 
would  be  appropriate  to  drop 
consideration  of  discounts,  and  base  the 
paratransit  fare  on  the  actual  fare  paid 
on  a  similar  fixed  route  trip,  inclucUng 
transfer  and  premium  charges.  There 
^  was  not  agreement  on  whether  the  fare 
could  be  double  that  amount.  The 
Department  agrees  with  the  Advisory 
Committee  on  the  calculation  of  the  fare 
(i.e.,  that  discounts  should  not  be 
included)  and  will  retain  the  provision 
permitting  double  that  amount  to  be 
charged.  We  do  so  on  the  basis  that  this 
fare,  while  more  than  the  fixed  route 
fare,  remains  within  bounds  of 
comparability,  and  does  have  a 
reasonable  relationship  to  the  higher 
per-trip  costs  of  demand-responsive 
service.  A  fare  double  that  of  a  fixed 
route  trip  should  not  be  prohibitively 
high.  Given  the  differences  between 
fixed  route  and  paratransit  service. 


including  its  per  trip  cost  as  well  as  its 
different  service  characteristics,  we  do 
not  believe  that  the  statute  precludes  a 
higher  fare  for  paratransit.  At  the  same 
time,  we  do  not  accept  arguments  that 
comparability  should  be  viewed  in  terms 
of  farebox  recovery  ratios.  Under  the 
statute,  comparability  is  clearly  viewed 
from  the  point  of  view  of  the  consumer, 
not  the  provider. 

Commenters  also  raised  question^ 
about  the  fares  to  be  charged 
companions  and  attendants.  A 
companion  is  someone  who  the  ADA 
explicitly  permits  to  ride  with  the 
eligible  individual.  If  someone  goes  with 
a  friend  who  has  a  disability  on  a  fixed 
route  bus,  he  pays  the  same  fare  as  the 
friend.  The  same  should  hold  true  on 
paratransit.  The  rule  will  require  the 
same  fare  to  be  charged  for  companions 
as  for  the  eligible  individual.  With 
respect  to  personal  care  attendants  (see 
discussion  of  §  37.123),  the  situation  is 
different.  A  personal  care  attendant  is 
someone  with  whom  the  eligible 
individual  must  travel,  just  as  an 
individual  with  a  mobility  impairment 
must  travel  with  a  wheelchair.  As  an 
essential  accommodation,  the  personal 
care  attendant  should  travel  without 
charge,  and  the  rule  so  provides. 

Commenters  raised  the  issue  of  social 
service  agency  (or  other  organization) 
transportation.  In  response  to  a 
preamble  question,  a  number  of  transit 
providers  suggested  that  it  was 
appropriate  to  permit  higher  fares  in  this 
situation.  Trips  guaranteed  to  an 
organization  are  a  premium  service,  one 
commenter  asserted,  for  which  a  higher 
charge  is  appropriate.  Some  commenters 
thought  that  this  provision  could  help  to 
deter  "dumping"  of  social  service 
transportation  onto  the  public 
paratransit  system,  though  nobody  put 
the  idea  forward  as  a  panacea  for  that 
problem.  Several  commenters  cautioned 
that  any  such  provision  should  have 
safeguards  to  ensure  that  the  higher 
fares  only  applied  to  "agency  trips,"  and 
not  to  individually  paid  for  trips  which 
an  agency  simply  arranged  for  clients. 

The  Department  is  adopting  these 
suggestions.  Transit  providers  can 
negotiate  a  higher  fare  for  "agency 
trips,"  which  is  appropriate  since  the 
ADA'S  requirement  of  comparable 
paratransit  goes  to  individuals,  not 
organizations.  To  the  extent  that  it 
forestalls  some  "dumping,"  this 
approach  is  also  desirable.  At  the  same 
time,  die  provision  applies  only  to 
agency  trips,  not  to  trips  provided  on 
behalf  of  and  paid  for  by  an  individual 
client. 


Restrictions  and  Priorities  on  Trip 
Purpose 

The  NPRM  proposed  to  prohibit 
restrictions  or  priorities  based  on  trip 
purpose.  There  were  few  comments. 
Those  from  disability  groups  favored  the 
provision.  There  were  two  sources  of 
objection  to  the  proposal.  The  first  was 
from  a  few  medical  transportation 
providers,  who  thought  that  priorities 
should  be  retained  for  kidney  dialysis  or 
other  medical  purposes.  The  second  was 
from  a  few  transit  providers  who  were 
concerned  that  the  provision  would 
prohibit  subscription  service. 

The  concept  of  prohibiting  restrictions 
and  priorities  based  on  trip  purpose  is 
basic  to  any  system  of  comparable 
paratransit  service.  Nobody  asks  why 
someone  is  getting  on  a  bus  or  rates  die 
significance  of  their  travel.  If  someone 
asks  why  a  passenger  is  getting  on  a 
paratransit  van,  let  alone  decides  for  the 
passenger  the  relative  importance  of  his 
or  her  trip  in  the  larger  scheme  of  things, 
we  do  not  have  a  comparable  situation. 
To  the  extent  that  such  priorities  are 
imposed  (e.g.,  because  of  a  provider 
decision  that  medical  trips  are  more 
important  than  other  types  of  trips),  we 
have  a  social  service  model  of 
transportation  rather  than  the  system  of 
service  comparable  to  fixed  route 
transportation  that  the  ADA  envisions. 

The  issue  of  subscription  service  is 
discussed  below  in  connection  with 
S  37.133. 

Hours  and  Days  of  Service 

The  NPRM  proposed  that  paratransit 
service  be  available  during  the  same 
hours  and  days  as  the  fixed  route 
service.  Disability  groups  supported  the 
provision  as  vmtten,  saying  that  it  was 
necessary  to  ensure  truly  comparable 
service.  A  number  of  transit  providers 
asked  for  more  flexibility  to  devise 
service  which  efficiendy  served  the    • 
most  active  periods  of  demand,  but 
would  not  need  to  operate  during 
periods  of  low  demand  (e.g.,  night-owl 
service).  Several  favored  "averaging,"  in 
which  entities  would  provide  paratransit 
for  a  number  of  hours  during  the  day 
equivalent  to  the  number  of  hours,  on 
average,  that  all  routes  ran.  It  would  be 
more  efficient  to  sacrifice  night-owl 
paratransit  and  use  the  funds  saved  to 
provide  more  capacity  in  periods  of 
higher  demand,  one  commenter  said. 

If  one  can  get  from  Point  A  to  Point  B 
at  midnight  on  a  fixed  route  bus,  one 
should  be  able  to  travel  between  those 
same  points  at  midnight  on  paratransit. 
If  one  cannot  do  so,  it  is  hard  to  argue 
that  the  system  is  comparable.  On  this 
basis,  the  Department  believes  it  is 
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necessary  to  retain  the  hours  and  days 
provision.  Given  th  s  corridor-based 
approach  to  service  area,  it  is  likely  that 
costs  of  late-night  service  should  not  be 
as  great  as  some  cc  mmenters  believe. 
During  low-deman(  i  hours,  it  is  typical 
for  there  not  to  be  i  ervice  on  many 
routes.  These  corridors  drop  off  the 


service  area  during 


these  times,  and 


service  to  origins  a  id  destinations  in 
them  is  not  requirei  1.  For  this  reason, 
"averaging."  which  might  result  in 
considerable  savin  ;s  in  a 
circumferential  service  area,  is  less 
important  in  a  corr  dor-based  service 
area. 

Capacity  Constrair  ts 

The  NPRM  propc  sed  prohibiting 
capacity  constraints,  including  waiting 
lists,  restrictions  oi  the  numbers  of  trips 
a  person  may  take  n  a  given  period,  or 
consistent  trip  deni  als  or  untimeliness. 
The  relatively  few  Usability  community 
commenters  speakfig  to  this  subject 
favored  the  requir^ent. 

The  majority  of  c  omments  on  the 
criterion  were  from  transit  industry 
parties,  virtually  al  of  whom  opposed 
the  idea.  Some  comments  said  that  the 
provisions  concern  ng  consistent  denials 
or  untimeliness  we  e  too  vague.  Given 
fluctuations  in  dem  and,  a  system  could 
not  avoid  some  trip  denials  without 
having  substantial  ;xcess  capacity. 
Others  said  that  it  was  unreasonable  to 
expect  any  system  io  meet  all  demand, 
which  would  inevitably  require  the 
addition  of  more  vi  hides  and  keep  costs 
spiraling  upward.  £  everal  commenters 
pointed  out  that  th(  re  are  capacity 
constraints  on  fixec  route  systems  (e.g., 
a  full  bus  passes  ua  people  waiting  at  a 
stop),  and  capacity  constraints  were 
likewise  reasonabl ;  for  paratransit.  A 
few  commenters  su  ggested  a 
performance  standard  (e.g.,  meeting  an 


of  trip  requests  per 
few  commenters 


average  98  percent i 

day).  Interestingly. 

spoke  in  favor  of  tl  e  two  primary 

devices  on  which  t  le  proposal 

focused — trip  numlfer  limits  and  waiting 

lists. 

It  is  true,  of  course,  that  there  are 
capacity  constrain!  s  on  fixed  route 
transit.  Certain  pot  ential  routes  are  not 
served,  nms  are  nc  t  made  at  certain 
times  of  day.  and  t  lese  limits  restrict 
everyone's  ability  o  travel  on  the  fixed 
route  system.  Capa  city  constraints  of 
this  kind  are  alreac  y  reflected  in  the 
requirements  for  paratransit.  given  the 
service  area  and  hi  lurs  and  days 
criteria. 

It  is  also  true  that  packed  buses  pass 
by  passengers  wai  ing  at  stops  and  that 
full  trains  pull  out  i>f  stations  leaving 
passengers  standirg  on  the  platform.  In 
each  of  these  casei .  however  (which  are 


most  likely  to  occur  at  peak  travel 
periods  when  headways  are  shortest), 
all  the  passengers  have  to  do  is  wait  a 
little  longer  for  the  next  bus  or  train  to 
come.  Certainly  no  system  administrator 
tells  such  a  passenger  that  he  can  forget 
about  traveling  that  day  because  he  has 
already  ridden  the  bus  20  times  that 
month  or  that  he  needs  to  work  his  way 
to  the  top  of  a  waiting  list  before  he  can 
elbow  his  way  onto  a  train.  If  the 
administrator  of  a  paratransit  system 
tells  a  similar  story  to  a  passenger,  it  is 
not  a  story  about  a  comparable  system. 

Capacity  constraint  mechanisms  of 
this  kind  are  incompatible  with  a 
comparable  paratransit  system,  and  the 
rule  will  continue  to  prohibit  them.  We 
are  also  modifying  the  chronic  trip 
denials  and  untimeliness  provisions  of 
the  NPRM.  These  provisions  were 
generaUy  supported  by  disability 
community  commenters,  but  were 
criticized  by  transit  industry 
commenters  as  vague  and  difflcult  to 
enforce. 

Anecdotal  reports  by  disability  group 
representatives,  and  siu^eys  of  some 
existing  paratransit  operations  in 
several  cities  by  the  Department's 
Inspector  General  (IG),  suggest  that 
problems  of  this  kind  are  a  serious 
concern.  In  one  city  surveyed  by  the  IG, 
for  example.  26  percent  .of  initial  trips 
surveyed,  and  32  percent  of  retiun  trips, 
were  one  to  five  hours  late.  Nine  percent 
of  passengers  had  one-way  trips  that 
lasted  between  two  and  four  hours,  and 
involved  up  to  33  stops  between  origin 
and  destination.  Of  a  small  sample  of 
passengers  interviewed  by  the  IG  in  this 
city,  more  than  half  had  quit  using  the 
system  because  of  its  unreliability. 

In  another  system  surveyed  by  the  IG, 
the  reservation  phone  lines  opened  at 
5:45  a.m.  Capacity  was  filled  by  5:53. 
and  no  more  reservations  were 
accepted.  In  another  city,  the  IG 
checked  658  reports  by  passengers  of 
"no-shpw"  vehicles,  learning  that 
erroneous  reports  about  the  scheduled 
pickups  had  been  made  by  drivers  in  26 
percent  of  the  cases. 

The  Department  hopes  that  problems 
of  this  kind  are  not  endemic  to 
paratransit  systems.  But  it  is  clear  that 
patterns  or  practices  of  this  kind  have 
the  effect  of  limiting  the  availability  of 
paratransit  service  to  eligible  persons  in 
a  way  not  contemplated  by  the  ADA. 
Consequently,  the  rule  prohibits 
patterns  or  practices  of  this  kind.  As 
with  the  patterns  or  practices  of 
individuals  that  adversely  affect 
paratransit  service  delivery  (see 
S  37.125).  problems  that  are  not  within 
the  control  of  the  provider  (e.g.,  late 
service  because  of  an  accident  that  ties 


up  the  highway)  would  not  form  the 
basis  for  a  forbidden  pattern  or  practice. 

One  issue  that  came  up  in  the  context 
of  problems  in  service  delivery  was  a 
suggestion  by  several  disability 
community  commenters  that  a 
paratransit  provider  should  provide  one 
or  more  free  trips  for  missed  trips,  late 
arrivals,  or  trip  durations  that 
substantially  exceeded  fixed  route 
travel  time.  This  idea  is  attractive;  it 
appears  similar  to  a  concept  that  has 
done  good  things  for  timely  pizza 
delivery.  Given  the  differences  between 
pizza  and  paratransit,  however,  the 
practicability  of  the  idea  in  this  context 
is  doubtful.  There  ewe.  obviously,  a 
number  of  reasons  for  service  delivery 
problems  that  should  not  result  in  a 
financial  penalty  to  the  provider.  The 
capacity  constraints  provision  discussed 
above  should,  in  our  view,  provide 
adequate  redress  for  systemic  problems ' 
in  service  delivery. 

The  discussion  of  the  capacity 
constraints  requirement,  like  the 
discussions  of  all  the  other  service 
criteria,  assumes  a  situation  in  which 
service  is  provided  without  creating  an 
undue  financial  biu-den.  In  cases  where 
an  entity  is  granted  an  undue  financial 
burden  waiver,  the  rule  provides  that 
limiting  the  number  of  trips  per  person 
per  time  period  is  a  primary  method  of 
reducing  costs,  while  keeping  other 
criteria  constant  to  ensure  continued 
service  quality.  This  point  was  one 
made  emphatically  by  disability  group 
representatives  on  the  Advisory 
Committee. 

Given  the  phase-in  period  of  up  to  five 
years  permitted  under  this  rule,  the 
allowance  of  some  negotiation  of  trip 
times,  and  the  limitations  on  eligibility 
set  forth  in  §  37.123,  the  Department 
anticipates  that  many  providers  will  find 
pressures  to  impose  capacity  constraints 
reduced. 

Additional  Service 

This  section,  like  its  counterpart  in 
§  37.123,  specifies  that  the  service 
criteria  do  not  limit  the  activities  of 
paratransit  providers.  As  the  legislative 
history  of  the  ADA  notes,  these 
requirements  establish  a  "minimum 
level  of  paratransit  service  to  be 
provided."  (H.  Kept.  1 101-485,  Pt.  1,  at 
30).  Providers  can  do  more  than  this 
section  requires.  However,  the  cost  of 
doing  more  than  the  ADA  requires 
cannot  be  regarded  as  a  financial 
burden  of  compliance.  Therefore,  the 
costs  of  additional  service  carmot  be 
counted  in  connection  with  an  undue 
financial  burden  waiver  request. 
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Section  37.133    Subscription  Service 

A  number  of  commenters  on  the 
capacity  constraints  and  no  restrictions 
and  priorities  on  trip  provisions  of  the 
rule  asked  about  the  role  of  subscription 
service.  A  number  of  these  commenters 
asked  for  assurance  that  this  service, 
which  is  useful  for  work  trips  and  other 
repeated  trips  (e.g.,  to  physical  therapy 
sessions],  would  not  be  prohibited. 
Other  commenters,  though  not  opposed 
to  subscription  service,  asked  for 
assurance  that  it  would  not  absorb  all 
the  capacity  of  a  paratransit  system, 
leaving  little  room  for  non-subscription 
trips.  (Information  available  to  the 
Department  supports  that  this  is  a  very 
real  concern  with  some  systems.) 

We  believe  that,  because  it  provides 
assurance  of  regular  trips  and  saves  the 
trouble  of  repeated  calls  for  service  for  a 
work  trip  or  other  regular  trips, 
subscription  service  can  be  a  valuable 
component  of  a  complementary 
paratransit  system.  Therefore,  we  agree 
with  commenters  who  wish  us  to  specify 
that  such  a  system  is  permissible. 

At  the  same  time,  we  also  agree  that  it 
would  be  inconsistent  with  the  notion  of 
a  comparable  paratransit  system  to  let 
subscription  service  absorb  the  full 
capacity  of  the  system,  as  it  might  at  a 
given  time  of  day  (e.g.,  peak  times  for 
work  trips).  Consequently,  the  rule 
includes  a  maximum  of  50  percent  of 
system  capacity  that  can  be  dedicated 
at  any  time  of  die  day  to  subscription 
service.  The  one  exception  to  this  is  if 
there  is  excess  non-subscription 
capacity  at  a  given  time,  so  that  system 
capacity  goes  begging.  In  that  case,  the 
subscription  component  of  the  service 
could  be  expanded. 

Since  subscription  service  is  a  limited 
subcomponent  of  all  paratransit  service, 
we  believe  it  is  reasonable  to  permit 
some  limits  on  its  use.  For  subscription 
service  only,  a  provider  could  establish 
trip  purpose  restrictions  (e.g.,  work  trips 
only  during  morning  and  evening  peak 
work  trip  periods)  or  waiting  lists  for 
participation. 

Section  37.135    Submission  of 
Paratransit  Plan 

The  NPRM's  §  37.113  contained 
certain  provisions  that  are  now  new, 
separate  sections.  The  description  of 
these  requirements  as  well  as  comments 
submitted  on  the  proposal  and  the 
Department's  response,  are  discussed 
below.  (See  SS  37.135,  37.145,  and 
37.149.) 

Section  37.113  of  the  NPRM  proposed 
that  each  public  entity  providing  fixed 
route  service  submit  a  plan  by  January 
26, 1992,  with  annual  submissions  on 
each  succeeding  January  26th.  The 


NPRM  also  proposed  that  section  18 
recipients,  small  urbanized  area 
recipients  of  section  9  funds 
administered  by  a  state,  and  public 
entities  who  provide  fixed  route  service 
that  do  not  receive  UMTA  funds  submit 
their  plans  to  the  appropriate  state 
administering  office. 

The  submission  of  plans  by  January 
26. 1992.  drew  a  few  comments — all 
saying  that  this  is  an  unrealistic  date. 
One  state  department  of  transportation 
suggested  that  extensions  be  granted 
upon  request,  for  cause.  Unfortunately, 
the  ADA  contains  a  specific  provision 
requiring  that  plans  be  submitted  by 
January  26. 1992,  and  that  plan 
implementation  begin  on  that  date  also. 
While  the  Department  does  not  believe 
it  has  flexibility  in  this  area,  there  are 
new  provisions  regarding  the 
submission  of  joint  plans,  as  discussed 
below  in  S  37.141. 

Sixteen  commenters  provided  input  on 
the  proposal  to  have  plans  submitted 
and  reviewed  by  states.  All  but  a  few 
were  opposed  to  the  idea.  Most  states 
that  commented  believe  that  the  staffing 
and  cost  burden  would  be  too  great  to 
bear.  Disability  groups  recommended 
that  the  review  remain  with  UMTA  for 
consistency.  One  transit  provider 
recommended  that  all  plans  go  through 
the  applicable  funding  agency  for  sign- 
off  before  being  submitted  to  UMTA. 
One  individual  with  a  disability 
recommended  that  the  states  be  allowed 
to  act  on  behalf  of  UMTA,  as  in  the 
section  18  program. 

The  Advisory  Committee  discussed 
the  issue  of  plan  submission  to  states, 
and  their  recommendation  was  to  have 
all  plans  submitted  to  UMTA.  The 
Department  has  revised  this  section 
somewhat  in  response  to  comments. 
First,  in  this  section,  we  direct  only  two 
categories  of  entities  to  submit  their 
plans  to  states.  These  are  (1)  UMTA 
recipients  and  (2)  entities  who  are 
administered  by  the  state  on  behalf  of 
UMTA.  We  have  eliminated  the 
requirement  that  public  entities  not 
funded  by  UMTA  submit  their  plans  to 
the  states. 

As  noted  in  S  37.145,  we  have  retained 
the  provision  that  certain  UMTA 
grantees  submit  their  plans  to  the  states 
because  UMTA  would  like  the  benefit  of 
the  states'  expertise  before  final  review. 
However,  we  have  changed  the  states' 
role  from  that  of  a  reviewer  to  that  of  a 
commenter,  so  that  UMTA  may  receive 
the  benefit  of  each  state's  knowledge  of 
the  grantee  without  unduly  burdening  it 
with  actual  review  of  the  plan. 

This  section  makes  explicit  a 
provision  which  was  discussed  in  the 
preamble  to  the  NPRM.  The  Department 
noted  that  some  phase-in  of 


implementation  would  probably  be 
acceptable,  but  that  phase-in  would  be 
determined  based  on  individual 
circumstances.  We  asked  if  the  final  rule 
should  be  more  specific.  All  commenters 
on  this  issue  recommended  that  the 
Department  be  specific  as  to  a  phase-in 
period.  Comments  on  how  long  a  phase- 
in  should  be  ranged  from  one  year  to  ten 
years,  with  disability  groups  advocating 
a  shorter  period  of  time  and  transit 
providers  advocating  a  longer  period  of 
time. 

The  final  rule  (i  37.135(d))  specifies 
maximum  5-year  time  period  for  phase- 
in.  This  paragraph  specifies  that  all 
entities  must  be  in  full  comphance  with 
all  paratransit  provisions  by  January  26, 
1997,  unless  the  entity  has  received  a 
waiver  from  UMTA  based  on  undue 
financial  burden.  While  the  rule 
assumes  that  most  entities  will  take  a 
year  to  fully  implement  these  provisions, 
longer  than  a  year  requires  the 
paratransit  plans  to  contain  milestones 
that  are  susceptible  to  objective 
verification.  Not  all  plans  will  be 
approved  if  they  have  a  five-year  lead-in 
period.  Consistent  with  the  proposed 
rule,  the  Department  intends  to  look  at 
each  plan  individually,  to  determine 
what  is  required  for  implementation  in 
each  case. 

Section  37.137   Paratransit  Plan 
Development 

The  proposed  rule  contained  three 
specific  requirements  during  the 
development  of  the  paratransit  plan: 
first,  that  each  entity  ensure  public 
participation  in  the  development  of  the 
plan,  which  at  a  minimum  would  include 
a  public  hearing,  the  opportunity  for 
public  comment,  and  consultation  with 
persons  with  disabilities.  Second,  this 
section  would  have  required  that  each 
submitting  entity  survey  existing 
services  to  determine  what  paratransit 
services  are  already  being  provided  to 
ADA-paratransit  eligible  persons. 
Finally,  the  NPRM  would  have  required 
that  these  requirements  apply  to  each 
annual  submission  in  addition  to  the 
initial  submission. 

Survey  of  Existing  Services 

Less  than  a  dozen  individuals  and 
organizations  submitted  comments  on 
this  provision,  with  most  focused  on 
how  the  financial  contributions  of  these 
providers  should  be  counted  and  how  to 
ensure  that  service  included  in  the  plan 
would  be  continued.  Some  private  for 
profit  providers  thought  they  should  be 
included  in  the  survey  and  that  they 
should  be  consulted  in  the  preparation 
of  the  plan. 
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goals.  The  purpose 
determine  what  is 
already,  so  that  a 
accurately  assess 
service  is  needed  t 


One  state  humanservices  agency 
recommended  that  brmal  agreements 
between  fixed  routt  operators  and 
outside  operators  b  >  required  to  ensure 
that  services  are  coordinated  and 
equally  available  from  area  to  area.  The 
concern  of  this  commenter  is  that  an 
entity  could  include  service  provided  by 
other  unrelated  age  icies  in  its  service 
plan,  which  could  n  ssult  in  little  service 
being  provided  to  individuals  not 
connected  to  client- specific  agencies. 
One  trade  association  stated  that  the 
rule  should  require  that  the  plan 
document  that  the  c  ntity  has  not  only 
identified  the  serviqes,  but  has  made 
every  effort  to  makt  use  of  existing 
paratransit  resources,  including  those  of 
for-profit  providers] 

Section  223(c)(8)  bf  the  ADA 
specifically  require!  that  each  public 
entity  submitting  a  baratransit  plan 
survey  existing  services.  While  the  ADA 
falls  short  of  explicitly  requiring 
coordination,  clear^  this  is  one  of  the 
f  the  survey  is  to 
eing  provided 
nsit  provider  can 
hat  additional 
meet  the  service 
criteria  for  comparable  paratransit 
service.  In  effect,  the  public  entity  will 
need  to  know  specifically  what  services 
are  being  provided  by  whom  if  the  entity 
is  to  count  the  trans  portation  toward  the 
overall  need. 

Since  the  public  c  ntity  is  required  to 
provide  paratransit  to  all  ADA 
paratransit  eligible  individuals,  there  is 
some  concern  that  Currently  provided 
service  may  be  cut  back  or  eliminated.  It 
is  possible  that  this  may  happen.  The 
Department  urges  elach  entity  required 
to  submit  a  plan  to  Work  with  current 
providers  of  transportation  to  determine 
not  just  what  transportation  services 
they  provide,  but  to  continue  to  provide 
it  into  the  foreseeal  ile  future. 

Public  Participation  Requirements 

Over  a  dozen  coi  mienters  made 
suggestions  on  the  NPRM's  public 
participation  requiipments.  Those 
expressing  concern  about  the  adequacy 
of  the  proposed  rec^irements  stated  that 
they  were  concemad  about  the  quality 
of  the  consultation.  One  commenter 
suggested  that  the  aonsultation  begin 
early  in  the  develogment  of  the  plan  and 
that  the  regulation  fhould  "require  that 
each  public  entity  fbrm  an  ongoing 
citizens  participatic^n  committee  which 
would  be  formed  hi  the  early  stages  of 
paratransit  plan  development  and  would 
participate  in  all  stages  of  plan 
development  and  review  as  well  as  plan 
implementation."  Tnis  thought  was 
echoed  in  the  Advisory  Committee  in 
June. 


Some  commenters  requested  more 
specificity  on  the  type  and  length  of 
notice  required.  One  transit  provider 
suggested  that  for  section  18  providers, 
the  notice  of  intent  to  submit  a  plan 
should  be  adequate,  with  a  hearing  held 
only  upon  request.  One  disability  group 
said  that  it  would  have  a  difficult  time 
discerning  who  was  the  lead  agency  in 
the  area,  and  that  the  lead  agency 
should  be  designated  and  responsible 
for  convening  an  advisory  group. 
Finally,  some  commenters  recommended 
that  more  elements  of  paratransit 
service  (such  as  appeals  from  denial  of 
service)  be  subject  to  a  public  hearing 
requirement. 

The  Department  has  made  more 
explicit  the  public  participation 
requirements  in  the  final  rule  in  three 
ways.  First,  it  has  added  a  new  ^. 

paragraph  (§  37.137(b)(1)),  which 
requires  that  providers  develop  and 
carry  out  an  outreach  effort  to  locate 
and  notify  persons  who  may  be  eligible 
to  use  its  paratransit  service.  Second,  it 
requires  that  the  entity  use  these  public 
participation  requirements  when  the 
entity  is  planning  to  phase  in  its 
paratransit  service  in  more  than  one 
year  or  if  it  is  going  to  request  a  waiver 
based  on  undue  financial  burden. 
Finally,  the  requirement  that  the  public 
participation  requirement  be  used  for 
each  aimual  submission  has  been 
extended  to  require  that  there  be  an 
ongoing  process  for  the  participation  of 
persons  with  disabilities  in  the 
development  of  any  programs  as  well  as 
in  periodic  assessment  of  these  services. 

The  Department  believes  that  public 
participation  is  a  key  element  in  the 
effective  implementation  of  the  ADA. 
The  ADA  is  an  opportunity  to  develop 
programs  that  will  ensure  the  integration 
of  all  persons  into  not  just  the 
transportation  system  of  America,  but 
all  of  the  opportunities  transportation 
makes  possible.  This  opportunity  is  not 
without  tremendous  challenges  to  the 
transit  providers.  It  is  only  through 
dialogue,  over  the  long  term,  that  usable, 
possible  plans  can  be  developed  and 
implemented. 

The  public  participation  requirements 
do  not  mandate  that  service  be  provided 
to  every  person  with  disability.  It  does 
require  that  the  entities  providing 
paratransit  service  attempt  to  provide  to 
the  broadest  range  possible  of  persons 
with  disabilities  the  opportunity  to 
participate  in  what  their  future 
transportation  options  may  look  like. 

Section  37.139    Plan  Contents 

The  NPRM  proposed  eight  substantive 
categories  of  information  to  be 
contained  in  the  paratransit  plan: 
information  on  current  and  dianging 


fixed  route  service;  inventory  of  existing 
paratransit  service;  discussion  of  the 
discrepancy  between  existing 
paratransit  and  what  is  required  under 
this  regulation;  a  discussion  of  the 
public  participation  requirements  and 
how  they  have  been  met;  the  plan  for 
paratransit  service;  efforts  to  coordinate 
with  other  transportation  providers;  a 
description  of  the  process  in  place  or  to 
be  used  to  register  ADA  paratransit 
eligible  individuals;  and  a  request  for  a 
waiver  based  on  undue  financial 
burden,  if  applicable. 

Over  fifty  conmients  were  received  on 
this  section,  with  two  provisions 
drawing  the  most  conmient.  First  was 
the  phase-in,  and  lack  of  specific  dates 
for  complete  phase-in.  Almost  all 
commenters  agreed  that  some  phase-in 
would  be  necessary.  While  some  felt 
that  the  timetable  for  phase-in  was  best 
left  to  the  local  decision  making  process 
and  documented  in  the  plan,  most 
commenters  recommended  an 
implementation  deadline.  While  three  to 
five  years  were  mentioned  most  often, 
the  suggestions  ranged  from  one  to  ten 
years.  Some  suggested  different 
deadlines,  depending  on  whether  any 
paratransit  service  already  existed.  One 
commenter  asked  for  a  maintenance  of 
effort  provision  for  paratransit  services 
existing  as  of  July  26, 1990,  Other 
commenters  suggested  that  any 
reductions  to  existing  services  be 
phased  in  according  to  a  timetable  in  the 
local  plan. 

The  second  major  area  of  comment 
concerned  the  need  for  and  difficulty  of 
accurately  estimating  demand  for 
paratransit  service.  Many  operators 
commented  on  the  difficulty  in 
acciu'ately  predicting  the  demand  for  the 
newly  mandated  paratransit  service, 
particularly  in  light  of  the  prohibition  on 
capacity  constraints.  One  commenter 
noted  that  estimation  of  the  ADA 
paratransit  eligible  population  should  be 
included  in  the  plan  so  that  reviewers 
could  determine  whether  the  proposed 
service  would  be  in  compliance. 

Other  comments  included  the 
perceived  difficulty  with  identifying 
"luimet  demand",  with  commenters 
indicating  that  this  information  was 
difficult  and  expensive  to  obtain.  Other 
comments  included  a  recommendation 
to  reduce  the  six-year  budget  specified 
in  the  proposed  rule  to  a  five-year 
budget.  The  requirement  to  include  a 
sign-off  by  the  Metropolitan  Planning 
Organization  covered  by  the  plan  drew 
negative  comment  from  a  transit 
provider  and  a  transit  trade  association. 
The  transit  provider  suggested  an 
exemption  from  MPO  review  if  the 
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entity  was  a  statewide  organization  or  if 
the  entity  was  not  an  UMTA  recipient. 

The  flnal  rule  contains  a  reorganized 
and  slightly  expanded  section  on  plan    - 
contents.  This  reflects  commenters' 
requests  to  be  more  explicit,  rather  than 
less  explicit. 

This  section,  as  well  as  S  37.135, 
provides  for  a  maximum  phase-in  period 
of  five  years,  with  an  assumed  one-year 
phase-in  for  all  paratransit  programs. 
The  required  budget  has  been  changed 
to  five  years  as  well.  The  Department 
has  established  a  five-year  phase-in  in 
the  belief  that  not  all  system's  will 
require  that  long,  but  that  some, 
particularly  those  who  chose  to  comply 
with  section  504  requirements  with 
accessible  flxed  route  service  may 
indeed  need  five  years. 

We  recognize  the  need  to  begin 
providing  access  to  transportation 
immediately.  We  are  confident  that, 
through  the  public  participation  process, 
a  realistic  plan  for  full  compliance  with 
the  ADA  will  develop.  To  help  ensure 
this,  the  paratransit  plan  contents 
section  now  requires  that  any  plan 
which  projects  full  compliance  after 
January  26, 1993  must  include  milestones 
which  can  be  measured  and  which 
result  in  steady  progress  toward  full 
compliance. 

For  example,  it  is  possible  that  the 
first  part  of  year  one  is  used  to  ensure 
comprehensive  registration  of  all  eligible 
persons  with  disabilities,  training  of 
transit  provider  staffs,  and  the 
development  and  dissemination  of 
information  to  users  and  potential  users 
in  accessible  formats  and  some  small 
increase  in  the  current  level  of 
paratransit  service  being  provided.  It 
would  not  be  possible  to  indicate  in  the 
plan  that  no  activity  was  possible  in  the 
first  year,  but  a  plan  could  provide  for 
proportionately  more  progress  to  be 
made  in  later  years.  Implementation 
must  begin  in  January  1992. 

Each  plan,  including  its  phase-in  will 
be  the  subject  of  examination  by  UMTA. 
Not  all  providers  will  receive  approval 
for  a  five-year  phase-in.  The  plan  must 
be  careful,  therefore,  to  explain  what 
current  services  are,  what  the  plans  are, 
and  include  methods  to  discern  the 
advance  of  progress  toward  compliance. 
These  kinds  of  decisions  are  best  made 
through  the  public  participation  process. 

Several  commenters  indicate  a  real 
difficulty  in  estimating  the  demand  for 
paratransit  service.  We  are  hopeful  that 
the  planning  process  will  be 
enlightening.  In  an  effort  to  assist  in  this 
area.  UMTA  is  publishing  a  handbook 
for  use  by  transit  providers  in 
developing  their  paratransit  plans  and 
•ervice.  This  handbook  should  be 
available  a  couple  of  weeks  after  the 


final  rule  is  published.  (You  may  request 
it  by  calling  the  UMTA  number  in  the 

FOR  njRTHCR  INFORMATION  CONTACT 

section  of  this  preamble.)  The  ADA 
itself  contained  a  figure  of  43  million 
persons  with  disabUities,  although  it 
should  be  pointed  out  that  many  of  these 
would  not  necessarily  be  eligible  for 
ADA  paratransit  service.  The 
Department's  regulatory  impact 
analysis,  in  discussing  the  probable 
costs  involved  in  implementing  this  rule, 
estimates  the  likely  percentage  of 
population  who  would  be  eligible  for 
paratransit  as  service  between  1.4  and 
1.9  percent.  This  figure  can  vary 
depending  on  the  type  and  variety  of 
services  an  entity  has  available  or 
climate,  or  proximity  to  medical  care 
and  other  services  that  a  person  with  a 
disability  may  need.  Clearly  estimating 
demand  is  one  of  the  most  critical 
elements  in  the  plan,  since  it  will  be 
used  to  make  decisions  about  all  the 
various  service  criteria.  We  are 
explicitly  requiring  that  the  plan  include 
a  demand  estimate,  using  demand 
estimation  methodology  appropriate  to 
the  kind  of  system  submitting  die  plan. 

In  response  to  comments,  the 
Department  has  dropped  the  explicit 
requirement  to  identify  unmet  demand, 
although  paragraph  (b](3]  can  be  used  to 
provide  that  information  if  it  is 
available.  Unmet  demand  becomes 
important  in  relation  to  service  an  entity 
provides  on  its  fixed  route.  For  example, 
if  the  entity  could  establish  that  its 
unmet  demand  on  a  fixed  route  system 
was  three  percent,  then  comparable 
paratransit  service  also  could  have  an 
unmet  demand  of  three  percent,  not 
zero. 

Finally,  §  37.139  contains  a  new 
paragraph  [j],  spelling  out  in  more  detail 
requirements  related  to  the  annual 
submission  of  plans  (i.e.,  update).  While 
the  Department  has  no  intention  of 
requiring  duplicative  filings,  and 
specifically  states  that  only  new 
information  need  be  provided,  the 
annual  plan  takes  on  new  significance 
since  the  NPRM.  Since  there  may  be 
multi-year  phase  in.  it  is  the  annual  plan 
that  demonstrates  the  progress  made  to 
date,  explains  any  delays,  and  projects 
the  time  for  full  compliance. 

Section  37.141    Requirements  if  Joint 
Plan  la  Submitted 

This  section  is  new,  and  revises  the 
general  provision  in  the  proposed  nde 
allowing  joint  plana  to  be  submitted,  so 
long  as  they  were  submitted  on  January 
26, 1992.  Commenters  had  asked  for 
provisions  to  facilitate  joint  plans.  Joint 
planning  for  coordinated  paratransit 
service  is  consistent  with  the  ADA  (see, 
e.g.,  H.Rpt  101-485,  Pt.  1,  at  30). 


Section  37.141  lays  out  a  staged 
submission  plan  for  entities  who  are 
participating  in  a  joint  plan.  Every  effort 
must  be  made  to  develop  and  submit 
every  element  identified  in  \  37.139,  by 
January  26, 1992,  to  the  extent 
practicable.  However,  the  section 
recognizes  that  there  may  be  some  cases 
in  which  bureaucratic  red  tape  (the 
Federal  government  is  familiar  with  this 
concept)  delays  the  abihty  of  willing 
parties  to  formally  participate  in  plan 
finalization.  When  the  final  plan  cannot 
be  submitted  by  January  26. 1992,  the 
final  rule  allows  the  entities 
participating  in  the  joint  plan  to  submit 
a  final  plan  by  July  26, 1992,  if  they  do 
the  following: 

(1)  Submit  a  general  statement  that 
they  intend  to  file  a  joint  coordinated 
plan; 

(2)  Submit  a  certification  from  each 
participating  entity  that  they  are 
committed  to  providing  paratransit  as  a 
part  of  a  coordinated  plan; 

(3)  Submit  a  certification  from  each 
participating  entity  that  it  will  maintain 
current  levels  of  paratransit  service  until 
the  joint  plan  begins; 

(4)  Provide  as  many  elements  of  the 
plan  as  possible. 

These  provisions  ensure  that 
significant  planning  and  plan 
implementation  will  begin  by  January 
26. 1992,  without  precluding  entities 
from  cooperating  because  it  was  not 
possible  to  coordinate  different  public 
entities  by  January  of  1992.  The 
Department  believes  that  this  provision 
is  consistent  with  the  overall  objective 
of  the  statute  to  provide  transportation 
service  to  persons  with  disabilities  in 
the  most  integrated  setting  possible.  In 
no  case  will  complete  compliance  for  a 
coordinated  plan  be  later  than  it  would 
be  for  an  individual  plan — that  is,  all 
plans  must  provide  for  full  compliance 
by  January  26. 1997. 

The  final  provision  in  the  section 
notes  that  an  entity  may  later  join  a 
coordinated  plan,  even  if  it  has  its 
separate  plan  on  January  26, 1992.  To  do 
80,  the  entity  must  provide  the 
assurances  and  certifications  required  of 
all  of  the  oUier  participating  entities. 

Section  37. 143    Paratransit  Plan 
Implementation 

Proposed  rule  S  37.121  of  the  NPRM 
would  have  required  each  entity  to 
begin  implementation  of  its  plan, 
pending  any  notice  from  UMTA.  It  also 
specified  that  an  entity  was  to  begin 
implementation  of  its  plan,  even  if  the 
plan  includes  a  request  for  a  waiver 
based  on  imdue  financial  burden. 

Many  transit  providers  commented 
diat  it  would  be  impossible  to 
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implement  paratra^sit  plans  without 
additional  funding.  Other  commenters 
supported  the  requ  rement  to  begin 
implementation  im  nediately.  One 
commenter  noted  t  lat  if  entities  had 
begun  implementinjg  the  plan  after  the 
proposed  rule  was  published,  as 
suggested  by  the  D  >partment  in  the 
NPRM,  they  would  be  well  on  their  way 
to  being  able  to  im  >lement  the  plan  after 
January  26. 1992. 

The  final  rule  pn  ivision  remains 
unchanged  from  tb  >  proposed  rule.  As 
noted  in  the  propos  ed  rule,  the  ADA  is 
landmark  civil  righ  :s  legislation,  and  the 
responsibilities  of  public  entities  to 
provide  transportation  service  to 
persons  with  disabilities  extends 
beyond  their  responsibilities  as  UMTA 
grantees. 

Section  37.145    SU  te  Comment  on 
Paratransit  Plans 

The  NPRM  requi  ed  each  state  to 
review  each  paratr  msit  plan  that  was 
submitted  to  it,  anc  to  forward  the  plans 
to  UMTA  with  a  re  :ommendation  to 
approve  or  disappr  jve  the  plan.  The 
states  were  to  use  I  he  criteria  UMTA 
will  use  in  reviewing  the  paratransit 
plans  submitted  to  it.  Sixteen 
commenters  provid  ed  input  on  this 
provision,  and  almi  tst  all  were  opposed. 
One  trade  associat  on  was  in  favor  of 
the  requirement,  w  lile  almost  every 
state  that  commented  was  opposed. 
Review  of  the  plan  i  by  the  states  was 
viewed  as  a  costly  administrative  task 
for  which  no  fundii  >g  was  being 
provided.  Some  staltes  were  willing  to 
undertake  the  task  Sf  funding  were 
provided,  although  isome  did  not  want  to 
review  non-UMTA  recipients  under  any 
circumstances.  Dis  ibility  groups 
commenting  also  vyere  opposed, 
indicating  that  the  time  and  priority 
needed  to  be  place  i  on  review  of  the 
plans  could  not  be  ^aranteed  at  the 
state  level,  and  tha :  the  responsibility 
should  be  centralizsd  in  UMTA. 

The  sentiments  of  the  commenters 
were  echoed  in  the  June  Advisory 
Committee  meeting .  The  Department  has 
revised  the  propos(  d  provision  in  two 
ways  in  response  ti  >  comments.  As 
already  discussed  \  mder  \  37.135,  the 
states  will  receive  jnly  UMTA  recipient 
plans — from  sectio  1 18  recipients  that 
they  administer  an  1  a  small  urbanized 
area  recipients  of  a  action  9  funds 
administered  by  th  >  state.  Public  entities 
who  do  not  receivg  UMTA  funds  will 
submit  plans  direcfly  to  the  applicable 
UMTA  Regional  Office  (listed  in 
appendix  B  to  the  lule). 

Second,  the  Depi  irtment  has  modified 
the  role  of  the  statq.  Each  state  will  no 


longer  be  required 
complete  review  o 


to  conduct  a 

the  plan  and  submit 


it  with  recommendations  to  UMTA. 
However,  each  state  will  be  required  to 
comment  on  the  plans.  This  comment  is 
very  important  for  UMTA  to  receive, 
since  these  states  administer  these 
programs  on  behalf  of  UMTA.  Each 
state's  specific  knowledge  of  the  UMTA 
grantees  it  administers  will  provide 
helpful  information  to  UMTA  in  making 
its  decisions.  Accordingly,  the  final  rule 
provision  requires  that  the  state  collect 
all  of  the  plans  required  to  be  submitted 
to  it,  certify  that  it  has  received  all  of  the 
plans  required  to  be  submitted  to  it,  and 
comment  on  the  plan,  responding  to  five 
questions  identified  in  the  rule. 

Section  37.147    Considerations  During 
UMTA  Review  of  Plans 

The  proposed  provision  spelled  out 
three  factors  UMTA  would  consider  in 
reviewing  each  plan,  emphasizing  the 
elements  they  thought  most  important. 
These  include  a  complete  submission, 
with  all  of  the  elements  of  the  plan,  that 
the  plan  compHes  with  the  substance  of 
the  ADA  regulation,  and  that  the  entity 
complied  with  the  public  participation 
requirements  in  developing  the  plan. 

Few  comments  were  submitted  on 
these  elements,  although  some 
commenters  asked  for  the  Department  to 
state  a  timeframe  within  which  it  will 
complete  review  of  the  paratransit 
plans.  One  disability  group 
recommended  that  specific  staff  be 
dedicated  to  paratransit  plan  review, 
criticism  and  assistance  to  transit 
providers  to  conform  their  plans  to  ADA 
mandates. 

The  Department  has  made  minor 
changes  to  this  provision,  by  adding  that 
UMTA  also  will  look  at  comments 
submitted  by  the  states  and  will  look  at 
efforts  by  the  entity  to  coordinate  with 
other  entities  in  a  plan  submission. 
These  elements  are  not  the  only  items 
that  will  be  reviewed  by  UMTA.  Every 
portion  of  the  plan  will  be  reviewed  and 
assessed  for  compliance  with  the 
regulation.  This  section  merely 
highlights  those  provisions  thought  most 
important  by  the  Department. 

Section  37. 149    Disapproved  Plans 

The  proposed  rule  required  an  entity 
to  resubmit  its  revised  plan  within  90 
days  of  receipt  of  a  letter  of  disapproval 
&x)m  UMTA.  There  were  no  comments 
on  this  provision. 

The  final  rule  adds  an  expHcit 
reference  to  the  requirement  that  the 
public  participation  requirements 
continue  to  apply  to  the  amendment  of  a 
paratransit  plan.  This  is  the  only  change 
to  the  section. 


Section  37. 151     Waiver  for  Undue 
Financial  Burden 

Section  37.123(a)  of  the  NPRM  stated 
that  a  public  entity  required  to  provide 
comparable  paratransit  service  under 
this  regulation  could  apply  for  an  undue 
financial  burden  waiver  from  providing 
that  service,  if  the  entity  met  one  of 
three  conditions  set  out  in  proposed 
S  37.125.  Section  37.125  proposed 
options  for  a  trigger  mechanism, 
designed  to  prevent  entities  from 
requesting  a  waiver  for  undue  financial 
burden,  unless  the  entity  had  attained  a 
specific  measure  of  performance.  All 
three  performance  triggers  are  described 
below. 

Option  I  provided  that  an  entity 
would  meet  all  of  the  service  criteria.  If 
the  entity  could  not  do  so  without  a 
significant  adverse  effect  on  its  overall 
service,  then  it  may  apply  for  an  undue 
financial  burden  waiver,  This  option 
would  permit  any  entity  that  believed 
providing  complementary  paratransit 
meeting  the  criteria  would  have  a 
significant  adverse  impact  on  its  overall 
service  to  apply  for  a  waiver. 

Option  II  was  based  on  a  trips  per 
capita  concept:  the  entity  would  be 
eligible  to  request  a  waiver  if  the  entity 
could  not  provide  as  many  trips  per 
registered  ADA-paratransit  eligible 
person  as  it  does  for  its  fixed  route  trips 
per  capita,  based  on  general  population, 
without  there  being  a  significant  adverse 
effect  on  overall  service.  In  this  second 
option,  the  entity  first  calculates  trips 
per  capita  based  on  the  population  of 
the  service  area  divided  into  the  number 
of  fixed  route  transit  trips  provided. 
Second,  the  entity  provides  this  same 
number  of  paratransit  trips  to  persons 
registered  and  meeting  the  eligibility 
requirements  of  the  part,  on  a  per  capita 
basis. 

For  example,  if  the  population  of  the 
service  area  is  one  million  persons,  and 
the  fixed  route  service  provides  50 
million  annual  trips,  then  the  system 
provides  50  trips  per  capita.  In  this 
example,  the  trigger  for  this  entity 
requesting  an  undue  financial  burden 
waiver  request  would  be  the  inability  to 
provide  50  trips  per  ADA-eligible  and 
registered  capita  without  a  significant 
adverse  effect  on  its  overall  service. 
(See  56  FR  13873). 

Option  ni  was  based  on  the  entity 
exceeding  the  average  cost  of  providing 
comparable  paratransit.  as  determined 
by  data  provided  by  the  Department 
breaking  costs  down  by  average  city 
size.  For  example,  in  cities  with 
populations  between  500.000  and  1 
million,  the  Department's  estimate  for 
the  average  annual  cost  to  provide 
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paratransit  service  meeting  the  service 
criteria  of  the  regulation  at  the  time  of 
the  proposed  rule  was  $5,782,000.  If  an 
entity  in  this  city  size  category 
determined  that  its  average  annual  cost 
for  providing  paratransit  exceeding  this 
amount,  it  would  be  eligible  to  apply  for 
an  undue  Hnancial  burden  waiver,  As 
noted  in  the  preamble,  once  more  data 
was  available  from  entities  actually 
providing  paratransit  service,  the  model 
could  be  refined  and  actual  average 
costs  could  change. 

Over  100  comments  were  submitted 
on  undue  financial  burden.  Of  those 
commenting  on  the  triggers,  commenters 
both  liked  and  disliked  all  of  the 
options,  with  Option  I  being  the  only 
option  to  receive  more  favorable  than 
negative  comments.  There  was  not  a 
pattern  to  the  comments — each  option 
was  considered  either  objective  or 
arbitrary  by  commenters  and  each 
option  had  supporters  and  detractors 
among  both  disability  groups  and  transit 
providers. 

There  were  thirteen  commenters  in 
favor  of  Option  I  and  eleven  opposed. 
Those  commenters  in  favor  felt  that  it 
was  the  most  fair,  flexible  and 
reasonable  option  proposed.  One 
commenter  stated  that  Option  I  was 
preferable,  since  expenses  for 
transportation  vary  widely  throughout 
the  country.  Another  commenter  favored 
this  option  because  it  allows  for  input 
from  the  local  community.  One 
commenter  stated  that  this  option  better 
foHowed  Executive  Order  12612  on 
Federalism,  because  each  urban  area 
has  different  resources  and  limitations. 
Criticism  of  this  option  focused  on  its 
perceived  vagueness  which  could  result 
in  difficulty  in  administration  and  lack 
of  consistency  in  application.  One 
commenter  cautioned  against  the 
premise  of  measuring  undue  financial 
burden  by  what  is  taken  away  from 
fixed  route  transit. 

Nine  commenters  favored  Option  n 
and  thirteen  opposed  it.  The  comments 
related  to  this  option  were  more  varied. 
The  minority  of  commenters  who 
favored  this  approach  stated  that  it  was 
clear  and  objective  and  utilized  a 
definitive  standard.  Several  who 
supported  this  option  recommended  that 
the  final  rule  provide  that  "linked" 
passenger  trips  were  the  appropriate 
measure  (a  different  meaning  of  the  term 
that  we  use  in  the  eligibility  section). 
One  commenter  proposed  that  a  cost 
cap  be  added  to  option  two. 

Opponents  of  Option  II  had  a  variety 
of  reasons.  The  option  was  criticized  for 
being  too  vague  and  having  no 
relationship  to  cost.  A  few  commenters 
stated  that  it  encouraged  discrimination 
by  allowing  a  waiver  application  when 


a  transit  entity  has  more  eligible  or 
approved  paratransit  riders  than 
expected.  Several  comments  focused  on 
the  variables  surrounding  the  statistics 
for  per  capita  ridership  for  the  general 
population  and  for  persons  eligible  for 
ADA  complementary  paratransit 
service.  One  commenter  stated  that, 
depending  on  which  variables  were 
used,  their  costs  for  paratransit  ranged 
from  7  percent  to  100  percent  of  their 
fixed  route  budget.  Another  stated  that, 
depending  on  which  variables  were 
used,  its  costs  for  paratransit  ranged 
from  $60  million  per  year  to  $500  million 
per  year  for  the  Option  II  (trips  per 
capita)  comparison,  because  the  recent 
census  did  not  include  questions  which 
could  have  provided  this  information. 
Another  commenter  stated  that  this 
option  would  be  flawed  if  Section  15 
data  was  used  for  comparison  purposes, 
because  previous  record  keeping  was  on 
the  basis  of  504.  and  transit  systems 
have  counted  a  larger  universe  than 
ADA  paratransit  eligible  as  eligible. 

One  commenter  said  that  the 
comparison  should  be  between  the 
niunber  of  paratransit  trips  afforded  to 
each  person  registered  for  paratransit 
and  the  number  of  trips  taken  on  the 
regular  transit  system  by  average, 
typical  riders  of  that  system.  A  private 
transit  provider  stated  that  Option  II 
assumed  (incorrectly]  proportionality. 
According  to  this  commenter,  research 
has  shown  that  per  capita  paratransit 
ridership  decreases  with  population, 
while  per  capita  general  transit  ridership 
increases  with  population.  Finally,  one 
commenter  stated  that  the  frequency  of 
travel  on  transit  on  a  per  capita  basis 
would  significantly  understate  demand. 
This  was  true,  it  was  stated,  because  of 
the  many  modes  of  travel  available  to 
the  traveler  without  disabilities  in 
comparison  to  the  lack  of  transit 
alternatives  available  to  travelers  with 
disabilities. 

There  were  seven  commenters  in 
favor  of  Option  III  (city  size)  and  twenty 
against.  Commenters  in  favor  noted  that 
it  was  an  objective  criterion.  The  single 
largest  criticism  of  Option  III  was  that  it 
was  based  on  research  from 
"fundamentally  flawed"  data  which  did 
not  include  data  from  most  paratransit 
systems.  Less  specific  criticisms  stated 
that  the  estimates  were  arbitrary  and 
unsupported.  Others  noted  that  the 
Department's  preliminary  estimates  did 
not  include  estimates  for  cities  under  a 
population  of  250,000;  a  few  commenters 
included  sample  data  for  cities  below 
the  250,000  population  level,  showing 
that  costs  for  both  fixed  route  and 
paratransit  services  varied  widely,  with 
specialized  transit  costs  ranging  from  3 
percent  to  15  percent  of  the  totals.  Based 


on  this  data,  a  commenter  stated  that 
average  expenditure  was  not  meaningful 
or  relevant. 

Other  objections  were  based  on  the 
fact  that  UMTA  formula  funds  are 
distributed  to  urbanized  areas,  not 
cities,  and  that  the  city  size  categories 
were  overly  broad.  For  instance,  an  area 
of  1.1  million  population  would  have  a 
threshold  nearly  twice  as  high  as  an 
area  with  a  population  of  .9  million. 
Some  commenters  stated  that  the 
estimates  for  providing  paratransit  for 
their  city  size  were  greater  than  their 
annual  Federal  operating  assistance. 
Two  transit  authorities  requested  that 
New  York  be  removed  from  the  over  1 
million  city  size  category,  since  it 
weighted  the  average  disproportionately 
for  the  other  cities.  One  commenter 
stated  that  in  order  to  make  Option  III 
workable,  a  uniform  manner  of  reporting 
costs  and  levels  of  service  was  needed. 
More  general  criticism  of  option  three 
came  from  a  state  department  of 
transportation,  stating  that  population 
size  is  not  always  the  issue  for 
determining  costs;  in  rural  areas, 
geographic  area  and  the  entity's 
operation  were  important 
considerations.  Another  critic  stated 
that  Option  three  did  not  take  into 
consideration  unique  factors  for  a 
particular  area.  One  trade  association 
recommended  that  Option  III  be  revised 
to  require  an  entity's  cost  to  exceed  the 
average  cost  of  providing 
complementary  paratransit  by  more 
than  10  percent  of  the  average  before  a 
request  for  a  waiver  based  on  undue 
financial  burden  would  be  considered. 

In  addition  to  these  options,  the 
Department  specifically  requested 
comments  on  other  possible  measures  of 
performance  that  could  be  used  as  a 
trigger  mechanism  for  requesting  an 
undue  financial  burden  request.  In 
response,  one  commenter  suggested  that 
a  combination  of  the  above  options 
would  be  most  suitable.  Several 
commenters  suggested  a  cost  cap  based 
on  various  percentages  of  an  entity's 
operating  budget  including,  in  one  case, 
tlu«e  percent  (a  number  with  some 
historical  resonance).  One  transit 
authority  suggested  a  flexible  numerical 
formula,  such  as  that  discussed  in  the 
legislative  history,  which  takes  into 
account  local  characteristics  such  as 
population,  population  density,  level  of 
paratransit  service  currently  being 
provided,  residential  patterns,  and  the 
interim  degree  of  accessibihty  for  fixed 
route  service. 

Because  of  the  diversity  of  comments 
received  on  this  topic,  we  made  the 
issue  one  of  the  focuses  of  the  June 
Advisory  Committee  meeting.  The 
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Both  representat  ves  from  disability 
groups  and  transit  jroviders  beheved 
that  this  represent!  d  a  fair  measure  of 
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who  didn't  need  a 
for  a  waiver  based 


perhaps  New  York) 
to  prevent  entities 
Araiver  from  applying 
on  undue  financial 
burden.  The  Department  has  considered 


and  the 
rom  the  Advisory 


Committee.  For  pui  poses  of  this  final 
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jn  entity  can  request 


a  waiver.  The  Depi  irtment  does  not 
beheve  that  a  trigg  ir  is  necessary,  since 
it  has  adopted  a  fii  e-year  phase-in  for 
paratransit  service 


triggers  was  to 
of  service  that  could 
be  required  to  be  d  emonstrated  before 
an  entity  was  eligible  to  request  waiver 
relief.  In  the  final  rule,  the  information 
contained  in  the  triers  will  be 
elements  of  the  un(  lue  financial  burden 
waiver  request.  Sii  ce  entities  will  be 
able  to  propose  im  )lementation  over  a 
five-year  period,  tl  e  Department 
believes  that  requests  for  undue 
financial  burden  waivers  will  be 
significantly  reduc  >d. 

Each  locality  cai  i  develop  a  plan 
specifically  geared]  to  local 
circumstances.  While  not  all 
jurisdictions  will  n  iceive  five  years, 
each  entity  will  be  able  to  describe  their 
unique  circumstam  :e8. 

Data  from  both  ( )ption  I  and  Option  II 
have  been  include!  1  as  factors  that  the 
UMTA  Administrator  will  consider 
when  making  his  d  ecision  about 
whether  to  grant  oi  deny  a  request  for 
an  undue  financial' burden  waiver.  The 
data  available  in  Option  III  is 
information  that  w  11  be  used  by  the 
Department  in  assessing  paratransit 
plans  in  general. 


Returning  to  a  discussion  of  the 
section  at  issue,  §  37.151,  the 
Department  has  revised  this  section  to 
be  consistent  with  the  decision  to 
eliminate  the  section  on  triggers.  Thus, 
new  §  37.151  lays  out  the  circumstances 
in  which  an  entity  may  request  a  waiver 
from  paratransit  service.  Generally,  the 
section  allows  an  entity  to  request  a 
waiver  at  any  time  it  believes  that  it  will 
not  be  able  to  meet  a  five-year  phase-in 
or  make  measured  progress  toward  its 
full  compliance  date  specified  in  its 
original  plan. 

Section  37.153    UMTA  Waiver 
Determination 

In  the  proposed  rule,  this  section  laid 
out  what  would  happen  if  the  UMTA 
Administrator  grants  a  waiver  for  undue 
financial  burden.  Specifically,  the  NPRM 
stated  that  the  waiver  would  be  for  a 
specified  period  and  that  the  entity 
would  be  required  to  do  something  to 
meet  its  responsibilities  under  the  ADA. 
The  Administrator  would  make  a 
determination  of  what  was  appropriate 
on  a  case-by-case  basis. 

The  Department  received  little 
comment  on  this  provision,  with  one 
individual  with  disabilities  stating  that 
an  entity  should  not  receive  a  waiver  for 
undue  financial  burden  if  only  a 
minimum  amount  of  paratransit  sendee 
is  being  provided.  Groups  represen^ng 
persons  with  disabilities  were  interested 
in  the  basic  complementary  paratransit 
service  which  must  be  provided  by  a 
public  entity  even  though  an  undue 
financial  burden  waiver  is  granted.  One 
individual  felt  that  the  waiver  should 
not  be  granted  to  an  entity  meeting  only 
minimum  service  criteria.  A  disability 
group  felt  that  there  were  certain  service 
characteristics  which  cannot  be 
compromised  even  when  a  waiver  is 
granted. 

A  transit  operator  contended  that  if 
minimum  service  is  defined  as  "along 
key  routes  during  core  service  hours,"  it 
will  result  in  displacement  of  service  to 
current  passengers.  It  urged  the 
Department  to  allow  decisions  as  to 
minimum  service  level  to  remain  with 
the  local  planning  participation  process. 
A  member  of  the  Advisory  Conunittee 
recommended  that  the  community  be 
given  real  choices  among  service  to  be 
provided.  One  operator  wanted  to  know 
if  special  provisions  were  being 
considered  for  small  entities  which 
operate  less  than  five  paratransit 
vehicles.  A  transit  provider  suggested 
that  there  should  be  a  time  limit  for  the 
validity  of  undue  financial  burden 
waivers  (perhaps  one  to  three  years) 
and  their  circumstances  should  be 
reviewed  frequently.  This  section 
already  specifies  that  any  waiver  will  be 


of  a  limited  and  specified  duration. 
Since  each  waiver  will  be  granted  based 
on  individual  circumstances,  the 
Department  does  not  deem  it 
appropriate  to  specify  a  generally 
applicable  time  period. 

Some  of  these  comments  have  been 
adopted  in  other  sections  of  the 
regulations.  For  example,  the 
Department  requires  entities  to  look  at 
number  of  trips  provided  to  each  person 
on  a  monthly  basis  first,  when 
determining  where  it  would  propose  a 
lesser  level  of  service.  As  discussed 
elsewhere  in  this  preamble,  the 
Department  has  strengthened,  as  a 
general  matter,  the  public  participation 
requirements  involved  in  every  aspect  of 
the  paratransit  plan  development, 
execution,  and  evaluation. 

Concerning  the  comment  that  service 
along  key  routes  would  result  in 
displacement  of  service  to  current 
passengers,  we  are  not  sure  if  the 
commenter  understood  the  proposed 
rule  as  drafted.  Requiring  that  an  entity 
provide  paratransit  service  at  least 
during  core  hours  along  key  routes  is 
one  option  that  the  Administrator  has 
available  to  him  in  making  a  decision 
about  the  service  to  be  provided.  This 
requirement  stems  from  the  statutory 
provision  that  the  Administrator  can 
require  the  entity  to  provide  some 
minimum  level  of  service,  even  if  to  do 
so  would  be  an  undue  financial  burden. 
Certainly  part  of  a  request  for  a  waiver 
could  be  a  locally  endorsed  alternative 
to  this  description  of  basic  service. 
Accordingly,  the  only  change  in  this 
section  from  the  proposed  rule  (other 
than  renumbering)  is  to  include  a 
specific  provision  that  the  Administrator 
can  return  the  application  for  more 
information  if  necessary. 

Section  37.155    Factors  in  Decision  To 
Grant  an  Undue  Financial  Burden 
Waiver 

The  proposed  rule  listed  nine  factors 
the  Administrator  would  consider  in 
making  his  decision  whether  to  grant  an 
undue  financial  burden  waiver  request. 
These  included  effects  on  current  fixed 
route  service,  reductions  in  other 
services,  increases  in  fares,  resources 
available  to  implement  complementary 
paratransit  over  the  period  of  the  plan, 
current  level  of  accessible  service  (fixed 
route  and  paratransit),  cooperation 
among  transit  providers,  evidence  of 
increased  efficiencies  that  have  been  or 
could  be  used,  and  any  unique 
circumstances  that  may  affect  the 
entity's  abiUty  to  provide  paratransit 
service.  The  proposal  also  included  an 
explicit  statement  that  costs  attributable 
to  complementary  paratransit  were 
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limited  to  service  provided  to  persons 
who  are  ADA  paratransit  eligible  under 
this  part. 

Many  commenters  discussed  these 
factors,  with  the  most  comments  on 
attributable  costs.  Groups  representing 
persons  with  disabilities  believe  that  the 
UMTA  Administrator  should  not 
consider  costs  attributable  to  the 
provision  of  non-ADA  eligible  transit.  A 
state  health  and  human  services 
department  commented  that  a  cost 
element  that  should  be  considered  is  the 
cost  to  the  community  of  not  providing 
the  proposed  services,  i.e.,  the  cost  of 
institutionalization  and  community 
support.  Public  transit  providers 
believed  that  they  should  be  able  to 
count  funds  other  than  their  own  in 
meeting  their  fmancial  obligation.  One 
transit  provider  stated  that  the  cost  of 
transporting  a  companion  should  count 
toward  the  undue  fmancial  burden 
waiver.  Other  transit  providers 
expressed  concern  that  individuals  who 
are  not  ADA-eligible  will  be  denied  their 
customary  service  because  funds  will 
necessarily  go  to  the  higher  cost  of 
paratransit  service.  Another  cost  related 
factor  which  received  considerable 
comment  was  the  issue  of  available 
resources,  Several  commenters  pointed 
out  that  consideration  of  this  factor 
penalized  those  transit  providers  which 
were  successful  in  raising  or  identifying 
revenue  sources  for  transit. 

Several  disability  group  commenters 
endorsed  the  NPRM's  "efficiency" 
factor,  noting  that  there  is  waste  in  large 
systems  and  management  issues  which 
must  be  examined.  One  transit  agency 
questioned  how  UMTA  could  ensure 
that  agencies  were  completely  open 
with  their  cost  records  and  cautioned 
that  such  a  provision  would  require  an 
on-going  audit  process  beyond  UMTA's 
resources.  As  an  alternative,  a  self- 
certification,  which  would  be  subject  to 
challenge  and  audit,  was  suggested. 

Several  commenters  focused  on  the 
field  of  public  participation.  One 
disability  group  stated  that  the 
regulation  bhould  provide  explicitly  for 
public  participation  in  the  review  of  an 
entity's  request  for  an  undue  financial 
burden  waiver  and  the  decision  whether 
to  grant  a  waiver.  Another  stated  that 
the  regulation  should  require  that  public 
comments  and  testimony  on  the  waiver 
application  become  part  of  the  record. 
Another  disability  group  suggested  that 
the  regulation  should  require  a  transit 
authority  to  publish  notices  of  its  intent 
to  seek  an  undue  financial  burden 
waiver  and  seek  public  comment. 
Conversely,  a  transit  provider  stated 
that  it  was  not  necessary  to  hold  a 
public  hearing  before  applying  for  an 


undue  financial  burden  waiver.  The 
proposal  of  fare  increases  as  a  factor  in 
the  consideration  of  undue  financial 
burden  waivers  was  endorsed  by  transit 
providers. 

All  of  the  factors  that  were  proposed 
have  been  Included  in  the  final  rde, 
since  the  Department  continues  to 
believe  that  they  are  adequate 
indicators  in  level  of  effort.  In  response 
to  some  of  the  comments,  we  have 
added  additional  factors  that  the 
Administrator  will  consider.  First,  as 
already  mentioned,  we  have  added  as  a 
factor  the  level  of  per  capita  service 
being  provided,  both  for  the  population 
as  a  whole  and  what  is  being  or 
anticipated  to  be  provided  to  persons 
who  are  eligible  and  registered  to 
receive  ADA  paratransit  service.  This 
statistic  measures  comparability  to 
some  extent,  regardless  of  the  specific 
service  criteria,  and  should  assist  in  a 
general  assessment  of  level  of  effort. 

The  Department  affirms  that  it  is  only 
the  costs  associated  with  providing 
paratransit  service  to  ADA-paratransit 
eligible  persons  that  can  be  counted  in 
assessing  whether  or  not  there  is  an 
undue  financial  burden.  Two  cost 
factors  have  been  added,  however, 
which  we  beheve  enhance  the 
Department's  ability  to  assess  real 
commitment  to  these  paratransit 
provisions. 

First,  the  Department  will  require  a 
statistically  valid  methodology  for 
estimating  the  number  of  trips  provided 
by  a  paratransit  system  that  are  not 
mandated  by  the  ADA.  While  the 
regulation  calls  for  a  trip-by-trip 
determination  of  eligibility,  this 
provision  recognizes  that  this  is  not 
possible  for  some  systems,  particularly 
some  larger  systems.  Since  only  those 
trips  provided  to  a  person  when  he  or 
she  is  ADA  eligible  may  be  counted  in 
determining  an  undue  financial  burden, 
this  provision  is  necessary. 

Second,  in  determining  costs  to  be 
counted  toward  providing  paratransit 
service,  paragraph  (b)(3)  allows  an 
entity  to  include  in  its  paratransit 
budget  dollars  to  which  it  is  legally 
entitled,  but  which,  as  a  matter  of  state 
or  local  funding  arrangements,  are 
provided  to  another  entity  that  is 
actually  providing  the  paratransit 
service.  The  section  is  intended  to  cover 
those  few  jurisdictions  that  have  what 
amounts  to  constructive  receipt  of  funds, 
but  when  the  funds  do  not  flow  through 
their  treasury  before  being  allocated  to 
another  entity  providing  paratransit 
service.  This  provision  does  not  allow 
funds  of  a  private  non-profit  or  other 
organization  which  uses  Department  of 
Health  and  Human  Services  grant  or 


private  contributions  to  be  counted 
toward  the  entity's  financial 
commitment  to  paratransit. 

An  example  of  this  is  a  state  which 
has  a  statewide  tax  or  levy  which  is  set 
aside  for  transportation  needs,  with 
service  provided  at  the  local  level. 
While  each  county  or  other  taxing 
jurisdiction  is  allocated  a  certain 
percentage  or  amount  set  aside  for  this 
purpose,  the  actual  recipient  of  the 
funds  may  not  be  the  transit  provider. 
Funds  could  flow  directly  to  the  county 
or  other  provider.  Since  the  funds  are 
intended  for  use  in  a  specific  area,  and 
the  transit  provider  is  responsible  for 
providing  paratransit  in  the  area,  and  it 
is  only  because  of  some  administrative 
determination  that  the  money  is  not 
being  put  in  the  entity's  treasury,  this 
money  is  considered  part  of  the 
resources  available  to  the  public  entity, 
and  may  be  counted. 

Subpart  G — Provision  of  Service 

Section  37.161    Maintenance  of 
Accessible  Features— GeneraJ 

Section  37.163    Keeping  Vehicle  Lifts  in 
Operative  Condition— Public  Entities 

The  NPRM  proposed  requiring  that 
accessibility  features  of  vehicles  and 
facilities  be  maintained  in  proper 
operating  condition.  With  specific 
reference  to  hfts,  the  NPRM  proposed 
that  they  be  checked  daily,  before  the 
vehicle  went  into  service.  If  the  lift 
didn't  work,  the  vehicle  would  be  put 
into  the  shop  before  going  back  into 
service.  (This  idea  was  proposed  at  the 
January  meeting  of  the  Advisory 
Conmiittee,  at  which  it  enjoyed  support 
both  from  disability  group  and  transit 
industry  representatives.)  The  NPRM 
proposed  an  exception  for  small 
operators  from  the  requirement  to  keep 
a  vehicle  out  of  service  pending  lift 
repair,  for  up  to  five  days,  in  a 
circumstance  where  keeping  the  vehicle 
out  of  service  would  reduce  service  to 
the  public  (e.g.,  there  is  no  reserve 
vehicle). 

All  disability  group  commenters  and 
some  transit  providers  commenting  on 
the  issue  favored  the  NPRM  requirement 
of  cycling  the  bus  lift  daily  and  taking 
the  bus  out  of  service  if  the  lifi  did  not 
work.  This  was  said  to  be  vital  to 
ensuring  that  accessible  service  was  a 
reahty  and  not  just  an  empty  promise. 
Disabihty  groups  cited  much  unhappy 
experience  with  non-working  lifts  on  a 
number  of  systems.  Some  transit 
providers  said  that  cycling  the  lift 
weekly  was  enough.  Others  added  that 
a  vehicle  should  not  be  pulled  out  of 
service  if  good  faith  efforts  are  being 
made  to  foe  the  lift,  obtain  parts,  etc..  or 
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if  the  vehicles  imiiediately  ahead  of  and 
behind  the  vehicli  i  with  the  broken  lift 
had  working  lifts.  A  transit  trade 
association  said  t  lere  should  be  only  a 
general  maintenaice  requirement, 
leaving  specific  rt  quirements  to 
operator  discretic  n. 

Most  disability  group  commenters 
either  opposed  ar  y  exception  to  the 
requirement  to  tal  :e  a  vehicle  out  of 
service  when  the  ift  didn't  work  or  said 
that  such  an  exerr  ption  should  be 
limited  to  very  sm  all  operators.  Transit 
industry  comment  ers,  in  their  written . 
comments,  did  no  discuss  extending 
this  option  to  larg  ;r  operators. 

This  proposal  m  as  the  subject  of  much 
discussion  at  the  ,  Advisory  Committee 
meetings.  Disabili  ly  groups  continued  to 
press  for  adoptior  of  the  proposals. 
Some  transit  repn  sentatives  said  that 
they  believed  thai  daily  (or.  at  any  rate, 
frequent)  cycling  i  if  lifts  was  a  very  good 
idea,  that  they  die  it  themselves,  but 
that  they  adaman  ly  opposed  having  the 
rule  tell  them  to  d  )  what  they  already 
did.  Others  suggested  modifications  to 
the  daily  cycling  rfequirement.  One  large 
operator  said  that  given  the  size  of  its 
fleet,  daily  cyclinj  would  take  an 
inordinate  amoun  of  staff  time  and 
therefore  less  freq  uent  cycling  should  be 
permitted.  Anothe  r  operator,  which  has 
a  policy  of  daily  c  /cling,  was  forced  by 
budget  pressures  i  o  cut  back  to  every- 
other-day  cycling,  and  reported  no  ill 
effects  in  terms  of  the  percentage  of  lifts 
which  failed  to  operate. 

With  respect  to  the  out-of-service 
requirement,  an  o  >erator  suggested  that 
his  transit  authori  y's  policy — to 
dispatch  a  specia  vehicle  to  pick  up 
passengers  stranc  ed  by  a  non-working 
lift — should  be  co  isidered  as  an 
alternative.  Anott  er  representative 
asked  that  metho<  s  of  checking  lifts 
other  than  cycling  them,  if  available,  be 
recognized  for  us( . 

Operators  aske  1  for  extension  of  the 
proposed  exempti  Dn  to  large  operators, 
in  situations  wheie  there  was  no  reserve 
vehicle  to  put  in  t  le  place  of  a  vehicle 
with  an  inoperati^  e  lift,  which  would 
result  in  less  than  scheduled  service  on 
a  route.  Another  a  uggestion  was  for  a 
recordkeeping  rec  uirement  concerning 
lift  maintenance,  hough  without  any 
specific  substanti  re  standard  for 
maintenance. 

Disability  grou(  representatives 
continued  to  favo   the  NPRM 
requirement,  in  p<  rt  on  the  ground  that 
in  the  absence  of  iaily  cycling,  the  first 
person  to  learn  of  a  broken  lift  might 
well  be  a  strandei   passenger.  In 
addition,  one  dis£  3ility  group 
representative  sa  d.  daily  cycling  of  lifts 
will  give  provider  personnel  some  useful 
daily  experience  i  n  working  with  the 


mechanisms.  An  operator  noted  that,  for 
a  wheelchair  user,  not  having  a  working 
lift  was  the  equivalent,  for  other 
passengers,  of  having  a  bus  door 
jammed  shut. 

In  the  final  rule,  the  Department  is 
splitting  the  discussion  of  maintenance 
into  two  sections.  In  §  37.161,  the 
Department  adapts  language  which 
appears  in  both  the  DO]  Title  II  and 
Title  III  rules  concerning  maintenance  of 
accessible  features.  This  language 
requires  private  and  public  entities  to 
maintain  accessibility  features  in 
operative  condition,  but  does  not 
prohibit  "isolated  or  temporary" 
interruptions  in  service  or  access  due  to 
maintenance  or  repairs.  Obviously,  a 
rule  cannot  prevent  a  machine  from 
breaking  down  occasionally. 

To  this  DOJ  formulation  the 
Department  is  adding  a  paragraph 
which,  in  the  NPRM,  was  in  the  facilities 
portion  of  the  proposal.  It  requires  the 
prompt  repair  of  accessibility  features. 
Comments  on  this  paragraph  from 
operators  stressed  that  promptness  may 
vary  depending  on  a  variety  of  factors, 
including  budget,  maintenance  priorities, 
etc.  This  is  surely  true;  the  point  of  the 
rule  is  to  ensure  that  repair  of 
accessibility  features  is  a  priority.  The 
rule  does  not  state  any  particular 
deadline  for  fixing  an  inoperative 
accessibility  feature,  however.  The 
second  sentence  of  this  paragraph 
provides  that  when  an  accessibility 
feature  is  out  of  order,  the  entity  shall 
take  reasonable  steps  to  accommodate 
individuals  with  disabilities  who  would 
otherwise  use  the  feature. 

With  respect  to  keeping  vehicle  lifts  in 
operative  condition,  the  Department  has 
decided  to  apply  the  requirement  only  to 
public  entities.  Private  entities  are 
covered,  with  respect  to  lifts,  by  the 
general  maintenance  provision. 
Particularly  for  small  private  entities,  it 
could  be  onerous  to  require  more. 
Moreover,  private  entities  often  operate 
in  a  competitive  environment.  If  one  firm 
has  a  track  record  of  good  lift 
maintenance,  and  a  competitor  a  poor 
record,  business  from  customers  with 
disabilities  is  likely  to  flow  toward  the 
former.  Public  transit  providers,  on  the 
other  hand,  are  usually  in  something 
approaching  a  monopoly  situation.  If  the 
local  transit  authority's  bus  lifts 
frequently  are  out  of  order,  a  passenger 
does  not  usually  have  other  public 
transit  alternatives. 

In  response  to  the  discussion  of  the 
Advisory  Committee  and  other 
comments,  the  Department  is  modifying 
the  NPRM  proposal  for  daily  cycling  of 
lifts.  Given  that  a  variety  of  intervals  for 
testing  lifts  may  be  successful  in 
detecting  breakdowns,  the  Department 


is  requiring  a  system  of  regular  and 
frequent  checks  of  lifts,  sufHcient  to 
determine  that  they  are  operative.  A 
"check"  may  be  a  test  of  a  lift  by  a 
means  other  than  cycling  the  lift,  if  the 
operator  has  a  workable  alternative 
method.  The  Department  regards  such 
checks  as  essential,  lest  the  first  person 
to  discover  that  a  lift  is  inoperative  be 
passenger  stranded  at  the  bus  stop  as  a 
result  of  lift  failure. 

When  a  lift  fails  in  operation,  the 
transit  authority  needs  to  know  the  fact 
as  soon  as  possible,  so  that  it  can  plan 
corrective  action  and  provide 
accommodations  for  inconvenienced 
users.  The  vehicle  operator  must  report 
the  failure  by  the  most  immediate  means 
available. 

When  a  lift  is  discovered  to  be 
inoperative,  the  vehicle  must  be  put  into 
the  shop  before  the  beginning  of  the 
vehicle's  next  service  day  and  the  lift 
must  be  repaired  before  the  vehicle 
returns  to  service.  This  is  consistent 
with  the  notion  that  a  broken  lift  is  like 
a  door  jammed  shut;  something  that 
prevents  access  to  the  vehicles  needs  to 
be  fixed  before  the  vehicle  is  capable  of 
serving  the  public. 

There  is  an  exception  to  this  rule, 
however.  In  response  to  comments  and 
Advisory  Committee  discussion,  if  there 
is  no  reserve  vehicle  (accessible  or 
inaccessible]  to  replace  the  vehicle  with 
the  inoperative  lift,  such  that  taking  that 
vehicle  out  of  service  will  reduce  service 
to  the  public,  the  entity  may  keep  the 
vehicle  with  the  inoperative  lift  in  use 
for  up  to  three  days  (larger  operators)  or 
five  days  (smaller  operators).  This  is 
intended  to  give  the  operator  time  to 
obtain  parts  or  make  other  preparations 
for  fixing  the  lift  for  a  short  period  of 
time,  without  reducing  service.  This 
short  period  of  time  should  not  put 
passengers  in  a  worse  position  than  in  a 
situation  where  an  inaccessible  reserve 
fleet  vehicle  is  used  in  t}lace  of  a  vehicle 
in  the  shop. 

Finally,  as  a  special  case  of  the 
requirement  of  §  37.161(b)  that  entities 
provide  accommodations  when  an 
accessibility  feature  is  out  of  order,  the 
rule  requires  that  when  a  bus  is 
operating  on  the  street  with  a  broken 
lift,  and  the  headway  to  the  next  bus 
with  a  working  lift  exceeds  30  minutes, 
alternative  transportation  will  be 
provided.  This  applies  both  in  the 
situation  where  a  lift  breaks  down  in 
service  and  in  the  situation  where  a  bus 
with  an  inoperative  lift  is  operating 
during  the  three  or  five  day  exception 
discussed  above.  This  provision 
responds  to  discussion  in  the  Advisory 
Committee  concerning  provision  of  a 
special  vehicle  to  acconunodate 
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passengers  inconvenience  by  problems 
with  inoperative  lifts. 

Section  37.165    Lift  and  Securement 
Use 

The  use  of  securement.  particularly 
with  respect  to  three-wheeled  scooters 
and  other  non-traditional  wheelchairs  is 
a  long-running  issue.  Under  the  ADA, 
service  that  is  accessible  must  be 
available  to  persons  with  mobility 
impairments  no  matter  what  kind  of 
mobility  aid  they  may  use,  including 
crutches,  walkers,  or  three-wheeled 
mobility  aids  (see,  e.g.,  S.  Rept.  101-116 
at  48). 

The  Department  has  taken  a  similar 
position  under  section  504  of  the 
Rehabilitation  Act.  (See  51  FR 19024; 
May  23, 1986.)  A  March  1990  section  504 
NFRM  proposal  included  a  requirement 
to  provide  service  to  all  kinds  of 
wheelchairs  in  common  use,  generating 
the  highest  voltune  of  comments  on  any 
issue  raised  by  that  rulemaking.  The 
comments  to  the  March  1990  ^fPRM 
were  discussed  extensively  in  the 
preamble  to  the  October  4, 1990,  final 
rule.  (See  55  FR  40767-40770.)  It  is  not 
necessary  to  repeat  that  discussion  here. 

This  issue  was  again  the  subject  of 
many  comments  to  the  October  rule. 
These  comments  tended  to  reiterate  the 
points  of  view  explained  in  comments  to 
the  March  1990  NPRM,  and  they  did  not 
present  significant  additional 
information.  Disability  commimity 
commenters  almost  unanimously 
opposed  permitting  transit  providers  any 
discretion  to  deny  transportation  to  non- 
traditional  mobility  devices  or  to  require 
transfers  to  a  vehicle  seat.  They  said 
that  doing  so  would  be  discriminatory, 
since  other  passengers  and  objects  they 
carried  were  not  subject  to  similar 
requirements.  They  also  pointed  to  the 
lack  of  actual  accident  data  supporting 
claims  that  these  devices  pose  a  greater 
safety  hazard  than  other  devices. 

A  majority  of  transit  providers 
continued  to  express  concern  about  the 
safety  and  liability  risks  involved  with 
carrying  unsecured  mobility  devices, 
especially  those,  like  the  three-wheeled 
scooters,  that  are  structurally  weaker  or 
less  stable  than  others.  A  number  of 
transit  authorities,  however,  reported 
success  with  securing  many  non- 
traditional  devices  and  said  they  had 
not  encountered  significant  safety  or 
liability  problems. 

Discussion  of  these  issues  continued 
at  a  session  on  the  subject  at  the 
January  1991  Transportation  Research 
Board  meeting  in  Washington,  DC,  and 
at  the  January  Advisory  Committee 
meeting.  Participants  in  these 
discussions  were  aware  that  the  Access 
Board,  in  its  transit  vehicle  guidelines, 


intended  to  establish  dimensions  and  a 
weight-bearing  capacity  for  lifts.  These 
standards,  most  participants  agreed, 
would  address  a  portion  of  the  problem, 
in  that  mobility  devices  that  did  not  fit 
the  Access  Board  standards  would  not 
be  required  to  be  transported.  (These 
standards  Eu-e  the  source  of  this  rule's 
definition  of  a  "common  wheelchair.") 

The  NPRM  proposed  that,  if  a  mobility 
device  can  fit  onto  a  lift  meeting  Access 
Board  standards,  the  entity  must  allow 
the  device  to  ride  on  the  vehicle.  The 
transit  provider  would  not  deny  service 
based  on  its  view  that  the  device  could 
not  satisfactorily  be  secured.  Based  on 
January  discussions  of  the  Advisory 
Committee,  the  Department  proposed  to 
permit  transit  providers  to  refuse  to 
allow  mobility  devices  to  "park"  in 
locations  in  a  vehicle  other  than  the 
designated  securement  locations.  The 
transit  authority  was  to  have  a  device  to 
confine  the  vehicle  to  the  securement 
area,  even  if  it  could  not  be  secured  as 
provided  in  the  Access  Board  guidelines. 

In  comments  to  the  April  4  NPRM, 
disability  community  and  transit 
industry  commenters  continued  to 
disagree  about  securement  issues,  based 
on  the  same  grounds  as  in  prior 
rulemakings.  There  were  fewer 
comments  on  the  subject  than  in  the 
past,  and  the  tone  of  the  comments  was, 
on  the  whole,  somewhat  more  moderate. 
As  with  past  rulemakings,  there  was  no 
factual  information  on  actual  experience 
concerning  risks  of  carrying  non- 
traditional  mobility  devices  (one 
comment  mentioned  a  1979  accident 
with  a  three-wheel  scooter  that  occurred 
0^  the  bus  that  had  led  the  provider  to 
ban  such  devices). 

At  the  June  meeting  of  the  Advisory 
Committee,  there  was  comparatively 
little  discussion  of  this  issue. 
Clarification  was  requested  on  the 
relationship  between  the  requirement  to 
"confine"  mobility  devices  and  the 
requirement  to  carry  such  devices  even 
if  they  could  not,  as  such,  be  "secured." 

The  Department,  consistent  with  the 
ADA'S  requirement  for 
nondiscriminatory  service  and  its 
legislative  history,  in  view  of  the 
ATBCB's  definition  of  a  "common 
wheelchair,"  and  given  the  continued 
absence  of  information  in  the  record 
that  would  support  a  finding  that 
carrying  non-traditional  wheelchairs 
would  constitute  a  "direct  threat"  to  the 
safety  of  others,  is  retaining  the  basic 
requirement  proposed  in  the  NPRM. 

Under  this  requirement,  any  "common 
wheelchair"  (i.e.,  one  that  wiU  fit  on  a 
lift  meeting  Access  Board  guideline 
requirements)  must  be  carried.  The 
provider  cannot  deny  service  on  the 
ground  that  the  wheelchair  is  secured  to 


the  provider's  satisfaction.  The  transit 
authority  may  require  that  the 
wheelchair  park  in  one  of  the 
securement  locations  (generally,  the 
Access  Board  guidelines  require  two 
such  locations  in  a  vehicle)  and  that  the 
user  permit  the  device  to  be  secured 
using  the  vehicle's  securement  system.  If 
the  vehicle  (e.g.,  a  currently-existing 
bus)  does  not  have  a  securement  system 
meeting  standards,  the  entity  must  still 
use  a  securement  system  it  has  to  ensure 
as  best  it  can,  that  the  mobility  device 
remains  within  the  securement  area. 

Another  issue  that  has  been  discussed 
in  this  series  of  rulemakings  is  transfers. 
Should  the  provider  be  able  to  require  a 
passenger  to  transfer  out  of  his  own 
mobihty  device  to  a  vehicle  seat?  The 
NPRM  proposed  that  transfers  could  be 
required  only  on  small  vehicles,  and 
then  only  under  certain  conditions. 
There  were  relatively  few  comments  on 
this  issue.  A  few  disability  community 
commenters  and  some  transit  providers 
were  comfortable  with  the  NPRM 
proposal.  Other  transit  providers 
preferred  to  be  able  to  mandate 
transfers  whenever  they  thought  it 
necessary,  on  the  basis  that  it  would 
enhance  safety.  Most  disability 
community  commenters  preferred  to 
prohibit  mandatory  transfers,  on  the 
basis  that  the  chances  of  injury  during 
transfer  were  significant,  and  that 
passengers  were  in  the  best  position  to 
balance  the  reasons  for  transferring  or 
not  transferring. 

The  Department  is  persuaded  that  it  is 
best  to  leave  the  decision  about  whether 
to  transfer  with  the  passenger.  It  is 
appropriate  for  the  provider  to  inform 
the  passenger  about  what  may  be  the 
risks  of  transferring  or  not  transferring 
and  to  make  a  recommendation.  But  the 
transit  authority  is  less  likely  than  the 
passenger  to  know  the  particulars  of  the 
individual's  disability  and  the  effects  of 
a  transfer.  The  passenger,  knowing  this 
information  and  having  been  given  the 
transit's  authority's  assessment,  can 
make  his  or  her  own  decision,  which  the 
transit  provider  must  respect. 

Another  securement-related  issue 
concerns  operator  assistance.  Some 
individuals  with  disabilities  cannot 
secure  their  own  mobility  devices  using 
securement  systems  in  some  vehicles.  In 
the  NPRM,  the  Department  proposed  to 
require  vehicle  operators  to  assist 
passengers  with  securement,  where 
necessary  or  requested  by  the 
passenger.  We  were  aware  that  some 
transit  agencies,  for  reasons  such  as 
concern  over  liability  or  provisions  of 
labor-management  agreements,  have 
policies  against  vehicle  operators 
leaving  their  seats  to  assist  a  passenger. 
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The  NPRM  provision  proposed  to 
override  such  policies. 

Disability  comminity  comments  all 
favored  the  NPRM  requirement.  Some 
transit  authority  cc  mmenters  favored 
the  provision  (som  ;  with  the  stipulation 
that  the  driver  not  iflve  to  leave  the 
bus],  while  others  laid  the  matter  should 
be  left  to  provider^  discretion. 

Particularly  give  i  requirements  for  the 
use  of  securement  lystems,  and  the 
varying  abilities  of  passengers  to  use 
various  securemen :  systems  without 
assistance,  it  is  dif  icult  to  imagine  how 
the  requirements  o  the  rule  could  be 
carried  out  if  drive  s  remained  in  their 
seats  and  did  not  p  rovide  securement 
assistance,  when  needed.  Likewise,  with 
some  lift  systems  (i>.g.,  rear-door  lifts), 
the  driver  must  lea  /e  his  or  her  seat  to 
operate  the  lift.  On  vehicles  that  use 
ramps  rather  than  ifts  for  access 
(particularly  if  the  -amp  has  a  relatively 
steep),  the  driver  v\  ill  probably  have  to 
leave  the  vehicle  tc  assist  a  passenger 
using  a  manual  wh  >elchair  in  getting  up 
the  ramp.  In  order  o  make  the  access 
promised  by  the  Al  )A  a  reality,  the 
Department  must  r  squire  assistance 
from  vehicle  operaiors,  even  if  that 
means  they  they  mlist  leave  their  seats. 
{Department 

the  use  of  lifts  by 
ght  that  was  brought 
substantial  number 
of  disability  community  commenters. 
Some  comments  fr(  m  transit  providers 
suggested  there  be  imits  on  the  use  of 
lifts  by  standees  (eg.,  only  where  there 
are  handrails,  only  in  a  wheelchair 
provided  by  the  transit  authority).  Other 
transit  provider  coi  iments  opposed  all 
standee  lift  use  on  lafety  grounds. 

Consistent  with  i  equirements  of  the 
ADA  discussed  abdve,  person's  who  use 
canes  or  walkers  and  other  standees 
with  disabilities  wlio  cannot  readily 
climb  steps  into  a  \  ehicle  must  be 
permitted  to  use  lif  s.  This  is  important, 
among  other  reasoi  s,  because  based  on 
the  premise  that  stimdees  can  use  lifts, 
the  Access  Board  I  )und  it  unnecessary 
to  establish  a  stanc  ard  for  stair  riser 
heights  in  vehicles  Jiat  use  lifts.  Lifts 
meeting  Access  Boi  ird  standards  will 
have  handrails.  W(  have  some  doubts 
about  the  practical  ty  of  providers 
carrying  wheelchaii-s  on  their  vehicles  to 
use  for  standees  w!  lo  are  trying  to 
access  a  vehicle  vii  i  the  lift. 

Section  37. 167    Ot  wr  Service 
Requirements 

This  section,  which  applies  both  to 


In  the  NPRM.  the 
neglected  to  discus 
standees,  an  oversl 
to  our  attention  byt 


public  and  private 


intities,  contains  a 


variety  of  service  n  slated  requirements. 
The  only  one  of  thern  that  was  the 
subject  of  a  significant  amount  of 
comment  was  the  I*  PRM  proposal  to 


require  announcing  stops.  A  substantial 
number  of  transit  industry  commenters 
said  that  to  announce  all  stops  would  be 
onerous  for  drivers  (especially  in  urban 
areas  where  there  was  a  stop  every 
block)  and  suggested  that  stop 
announcements  be  made  only  at  transfer 
points  or  major  intersections.  Others 
either  favored  the  NPRM  requirement  or 
opposed  any  requirement  in  this  area, 
saying  it  should  be  left  to  local 
discretion.  Some  operators  of  small 
vehicles  said  it  should  not  be  necessary 
for  a  driver  to  use  a  public  address 
system  to  make  announcements,  since  in 
a  small  vehicle  the  driver  could  be  heard 
without  amplification.  Disability 
community  commenters,  especially 
those  concerned  with  visual 
impairments,  endorsed  the  NPRM 
proposal.  At  the  Advisory  Committee 
meetings,  most  members  appeared  to 
believe  that  announcements  less 
frequent  than  every  stop  would  be 
sufHcient. 

The  Department  will  require 
announcements  at  major  transfer  points, 
other  major  intersections  or  destination 
points,  and  intervals  along  a  route 
sufficient  to  permit  persons  with  visual 
impairments  to  orient  themselves  to 
their  location.  In  addition,  as  virtually 
all  commenters  agreed,  the  entity  would 
announce  stops  on  request.  Where  the 
driver's  voice  would  carry  the  message 
without  ampliHcation  on  a  small  vehicle, 
that  would  be  sufHcient. 

Most  other  provisions  of  this  section 
were  not  controversial,  though  some  of 
them  (e.g.,  speciHc  mention  of  permitting 
service  animals  on  vehicles,  prohibiting 
the  entity  from  declaring  a  stop  off- 
limits  to  lift  use)  were  suggested  by 
commenters  rather  than  deriving  from 
the  NPRM  itself. 

One  other  concern  that  has  come  to 
the  Department's  attention  is  that 
transportation  systems  (particularly 
some  rail  systems]  may  make  it  difficult 
for  persons  with  disabihties  to  board  or 
disembark  from  vehicles  by  very  rapidly 
closing  doors  on  the  vehicles  before 
individuals  with  disabilities  (who  may 
move  more  slowly  through  crowds  in  the 
vehicle  or  platform  than  other  persons) 
have  a  chance  to  get  on  or  off  the 
vehicle.  This  is  a  situation  in  which  a 
facially  neutral  action  (closing  the  doors 
in  a  given  number  of  seconds)  operates 
disproportionately  to  the  disadvantage 
of  individuals  with  disabilities.  The  ^al 
rule  would  require  operators  to  take 
appropriate  steps  to  give  individuals 
with  disabilities  adequate  time  to  board 
or  disembark. 


Section  37.1^    Interim  Requirements 
for  Over-the-Road  Bus  Service  Operated 
by  Private  Entities 

Section  306(a)(2)(A)  of  the  ADA 
requires  the  Department  to  issue  interim 
regulations  for  over-the-road  bus[es] 
(OTRB)  service  provided  by  private 
entities.  These  requirements  cannot 
include  mandates  for  wheelchair  lifts  or 
the  purchase  of  boarding  assistance 
devices.  It  should  be  noted  that  the 
Access  Board  transit  vehicle  guidelines 
include  certain  accessibility  feature 
requirements  (short  of  wheelchair  lifts) 
for  OTRBs.  (See  part  38.  subpart  G  of 
this  regulation.) 

Because  the  statute  postpones  for 
several  years  final  requirements 
concerning  accessibility  of  OTRBs. 
pending  the  Department's  consideration 
of  a  study  to  be  done  by  the  OfBce  of 
Technology  Assessment  on  issues 
related  to  OTRB  accessibility,  the 
Department  believes  that  the  key  to 
"providing  accessibility  to  such  busfes]" 
is  ensuring  that  services  provided  by  the 
private  entities  involved  facilitate  the 
use  of  the  OTRBs  by  individuals  as 
much  as  practicable.  The  requirements 
proposed  in  the  NPRM  went  to  such 
areas  as  avoiding  arbitrary  denials  of 
service,  provision  of  boarding 
assistance,  stowage  of  mobility  devices 
and  other  assistive  devices,  carriage  of 
service  animals,  charges  for  required 
services,  and  advance  notice. 

Most  commenters,  from  all  interests 
represented,  supported  the  idea  that 
boarding  assistance  should  be  required. 
Disability  groups  said  that  the  Bnal  rule 
should  clarify  that  even  if  the  passenger 
voluntarily  travels  with  an  attendant, 
boarding  assistance  remains  the  bus 
company's  responsibility.  On  this  point, 
one  private  bus  company  said  that  a 
passenger  should  provide  an  attendant 
to  help  with  boarding,  and  that  the 
driver  should  be  allowed  to  decline  to 
assist  if  he  felt  it  would  be  unsafe  to  do 
so. 

Most  disability  group  commenters 
opposed  the  portion  of  the  proposal  that 
would  allow  refusals  of  service  on  the 
basis  of  safety,  several  suggesting  that 
the  DOJ  "direct  threat"  language  should 
be  used  if  anything  was  necessary.  A 
bus  manufacturer  asked  for  battery 
stowage  information.  Several  disability 
group  comments  supported  the 
wheelchair  priority  provision.  Disability 
group  comments  opposed  the  advance 
notice  provision,  though  some  said  such 
a  provision  might  be  permissible  when 
boarding  assistance  was  needed  at  an 
unstaffed  stop.  Some  disability  group 
comments  proposed  prohibitions  on 
number  limits  or  attendant 
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requirements.  During  a  discussion  of 
over-the-road  bus  issues  at  the  Advisory 
Committee  meetings,  a  representative  of 
a  bus  association  said  that  attendants 
are  required  in  some  instances,  leading 
to  renewed  calls  by  disability  group 
representatives  for  a  provision 
prohibiting  attendant  requirements. 

The  Department  is  adopting  the 
NPRM  provision  with  a  few 
modifications.  The  refusals  of  service 
provision  based  on  safety 
considerations  is  being  dropped,  in  the 
belief  that  the  provision  in  the 
nondiscrimination  section  on  violent  or 
disruptive  behavior  will  sufHce  for  this 
purpose.  The  advance  notice  provision 
will  be  limited  to  situations  in  which 
boarding  assistance  is  requested.  We 
recognize  that  disability  groups  heartily 
dislike  advance  notice  requirements,  but 
when  an  accommodation  is  required,  in 
a  situation  in  which  the  entity  is  unlikely 
to  be  able  to  provide  the 
accommodation  without  knowing  about 
it  in  advance,  such  a  requirement  seems 
unavoidable.  An  advance  notice 
requirement  could  apply  only  to 
boarding  assistance  situations,  however. 
The  reference  to  service  animals  is 
being  dropped  as  duplicative,  since  the 
service  animals  provision  of  S  37.167 
applies  to  OTRB  service. 

The  boarding  assistance  provision  is 
being  retained,  and  a  provision 
prohibiting  attendant  requirements  was 
added  to  S  37.5.  These  provisions  are 
consistent  with  the  ADA,  which  does 
not  call  for  attendant  requirements  (see, 
e.g.,  S.  Rept.  101-116  at  74),  and  respond 
to  comments  on  these  subjects.  Concern 
about  passengers  meeting  their  personal 
needs  is  not  a  sufficient  reason  for 
requiring  an  attendant.  Passengers  are 
the  best  judges  of  how  to  meet  their  own 
personal  needs.  Bus  company  personnel 
are  not  of  course,  required  to  perform 
personal  care  attendant-type  services 
for  passengers. 

lie  final  rule  also  retains  the 
provision  concerning  baggage  priority 
for  mobility  aids.  The  Department 
believes,  given  that  for  a  wheelchair 
user,  travel  without  the  wheelchair  is 
futile,  it  is  more  important  that  the 
wheelchair  travel  with  its  user  than  that 
luggage  travel  with  other  passengers. 

Section  37.171    Equivalency 
Requirement  for  Demand  Responsive 
Service  Operated  by  Private  Entities 
Not  Primarily  in  the  Business  of 
Transporting  People 

There  were  no  comments  on  this 
section,  which  is  taken  directly  from  the 
statute.  It  is  closely  related  to  the 
private  entity  requirements  of  SS  37.101- 
37.105. 


Section  37.173    Training 

The  proposed  rule  speciBed  training 
to  proBciency  and  required  that  service 
be  provided  competentiy  and 
courteously.  Almost  50  conunents  were 
received  on  the  requirement,  and 
virtually  all  commenters  were 
supportive  of  the  requirement  to  ensure 
training,  with  several  noting  that 
training  is  an  essential  provision  in 
ensuring  accessible  transportation. 
There  was  little  disagreement  about  the 
level  of  specificity  of  the  provision, 
which  the  Department  had  requested 
comment  on  in  its  October  4, 1990,  rule 
implementing  the  acquisition 
requirements  of  the  ADA,  as  well  as  the 
April  4, 1991  NPRM.  The  preamble  to  the 
proposed  rule  raised  for  comment  the 
rule's  flexibility  in  allowing  each  transit 
provider  to  continue  or  improve  its 
training  program  as  needed,  without 
specifying  particular  provisions.  While 
there  were  not  objections  to  the 
provision,  nearly  half  of  the  comments 
included  speciHc  suggestions  for 
essential  elements  of  a  training  program. 
Examples  of  these  comments  include 
speciHc  training  in  the  proper  handling 
of  auxiliary  aids,  role  playing  by  the 
employee  to  enhance  understanding  of 
the  person  with  a  disability  being  served 
by  the  transportation  system,  and 
training  in  the  right  of  a  person  with 
disabilities  to  refuse  priority  seating  if 
the  person  wished  to  do  so.  Both  transit 
providers,  individuals,  and 
organizations  representing  disability 
groups  recommended  that  employees  be 
trained  in  sensitivity  and  disability 
awareness. 

One-third  of  the  conunenters 
recommended  that  entities  include 
persons  with  disabihties  ether  in  the 
development  of  the  training  program  or 
in  the  provision  of  training  itself.  The 
rationale  of  these  comments  is  that 
persons  with  disabilities  who  use  public 
transportation  are  in  the  best  position  to 
know  the  types  of  problems  that  exist 
and  the  best  techniques  and  information 
for  employees  to  have.  One  commenter 
suggested  that  persons  with  disabilities 
be  provided  mobility  training  to 
determine  if  use  of  a  fixed  route 
accessible  system  is  feasible. 

Other  comments  submitted  by  at  least 
one  commenter  include  the  request  that 
the  training  be  subject  to  the  public 
participation  requirements  of  the  rule, 
that  there  be  the  maximum  level  of  local 
flexibility  in  developing  the  training 
program,  that  the  Department  be  more 
prescriptive  in  the  contents  of  the 
training  provision,  and  that  the  training 
provision  apply  to  the  employer  as  weU 
as  the  employee. 


The  training  provision  remains  the 
same  as  it  appeared  in  the  proposed 
rule.  The  Department  agrees  with  many 
of  the  comments  submitted  to  it,  and 
beheves  that  the  training  provision,  as 
drafted,  will  be  an  effective  tool  in 
ensuring  adequate  training.  By  retaining 
a  general  provision,  we  are  allowing 
properties  who  already  have  good 
training  programs  to  continue 
uninterrupted.  Also,  keeping  it  general 
allows  each  property  to  develop  a  new 
program  or  amend  an  existing  program 
to  be  the  best  training  program  for  the 
particular  characteristics  of  the  transit 
provider. 

Good  training,  in  both  people  skills 
and  equipment  skills,  is  essential  to 
long-term  satisfaction  with 
transportation  service.  We  believe  that 
the  strong  public  participation  process 
mandated  throughout  this  rule  will  aid 
local  providers  in  developing  the  best 
plan  to  suit  local  needs. 

49  CFR  Part  38— Accessibility  SUndanU 
for  Transportation  Vehicles 

Part  38  contains  accessibility 
standards  for  all  types  of  transportation 
vehicles.  The  part  is  divided  into  vehicle 
types:  Subpart  B,  Buses,  Vans,  and 
Systems;  Subpart  C,  Rapid  Rail  Vehicles 
and  Systems;  Subpart  D,  Light  Rail 
Vehicles  and  Systems;  Subpart  E, 
Commuter  Rail  Cars  and  Systems; 
Subpart  F,  Intercity  Rail  Cars  and 
Systems;  Subpart  G,  Over-the-Road 
Buses  and  Systems;  and  Subpart  H, 
Otiier  Vehicles  and  Systems. 

Under  the  Americans  With 
Disabilities  Act,  the  Architectiiral  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  charged  with 
developing  guidelines  for  defining 
accessible  vehicles  and  faciUties.  Also 
under  the  ADA,  the  Department  of 
Transportation  must  promulgate 
regulations  that  are  consistent  with  the 
Access  Board's  standards. 

Part  38  is  the  Department's 
promulgation  of  standards  consistent 
with  promulgation  of  the  Access  Board's 
vehicle  guidelines.  The  only  changes  we 
have  made  to  the  guidelines  are  editorial 
in  nature;  for  example,  we  have  changed 
references  to  DOT  regulations  which 
must  be  cited  differentiy  to  be  consistent 
with  Federal  Register  cross  reference 
style.  The  comments  submitted  to  the 
Access  Board  .as  well  as  comments 
submitted  to  DOT  on  these  standards 
(which  were  forwarded  to  the  Access 
Board)  are  summarized  in  the  preamble 
to  the  Access  Board's  guidelines.  What 
follows  below  is  a  brief  discussion  of 
the  key  accessible  vehicle  issues  for 
transportation  providers. 
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(1)  Section  38.2  contains  the  concept 
of  equivalent  facilitation,  authorized  for 
the  first  time  in  thi  final  rule.  Equivalent 
facilitation  is  a  coacept  drawn  horn  the 
longstanding  Uniform  Federal 
Accessibility  Standards  for  Facilities. 
The  concept  recognizes  that  there  may 
be  unique  circirnislances  in  which  an 
entity  may  be  able!  to  meet  the  intent  of 
the  standard  and  tne  level  of 
accessibility  required  by  the  standard 
without  being  abid  to  meet  the  exact 
provision  of  the  standard.  Under  the 
provisions  of  the  proposed  rule,  this 
entity  would  be  injviolation  of  the 

d  have  no  redress, 
of  equivalent 

ty  is  permitted  to 

om  the  Department 
ethod  of  compliance. 

st  meet  or  exceed  the 
specified  by  the 


standard  and  woul 
With  the  conce 
facilitation,  an  en 
request  approval 
for  an  alternative 
The  alternative  m 
level  of  accessibilij 


standard.  As  discijssed  in  the  preamble 
discussion  for  pari  37,  S  37.7  contains 
the  method  for  an  entity  to  request 
approval  from  the  Department. 
Paragraph  (b)  statfs  that  a 
determination  willj  be  made  by  the 
Administrator  on  i  case-by-case  basis 
and  that  the  publia  participation 
requirements  undw  the  part  apply  to  the 
application  decisi(in.  The  Department 
intends  to  seek  th^  advice  of  the  Access 
Board  in  making  it^  determinations 
concerning  equivalent  facilitation. 

(2)  Section  38.4  aontains  a  provision 
allowing  for  "dimoisional  tolerances". 
The  concept  of  dirfensional  tolerances 
recognizes  that  materials  may  expand  or 
contract  due  to  chviges  in  weather  or  as 
the  result  of  aging  pf  the  material. 
Because  of  this,  standards  met  during 
construction  or  manufacture  may  not 

e  standard  over  time, 
d,  beyond  the 
and  within  the 
ractice  do  not 
constitute  a  violation  of  the  Part. 

(3)  Section  38.23  contains  a  general 
requirement  for  se  :urement  locations  on 
buses  and  vans,  ai  id  includes  a  change 
from  the  proposed  rule.  The  NPRM 
required  a  minimuhi  of  one  securement 
location  for  each  vehicle.  The  final  rule 
specifies  a  minimiun  of  one  location  for 
vehicles  under  22  feet  in  length,  and  a 
minimum  of  two  for  vehicles  over  22 
feet.  There  was  broad  support  for  the 
final  rule  provision,  including  from  the 
American  Public  Transit  Association. 

(4)  Section  38.23(b)  contains  the 
specifications  for  bus  and  van  lifts.  (As 
a  practical  matter  J  the  lift  specifications 
are  the  same  for  all  vehicle  types.  The 
discussion  in  this  laragraph  applies 
equally  to  these  o1  ler  vehicles.)  The 

a  lift  dimension  of  30 
inches  long,  measured 


continue  to  meet  t 
Variations  of  this 
control  of  the  enti 
standard  industry 


standard  calls  for 
inches  wide  by  48 


from  two  inches  a  >ove  the  platform 


surface.  The  technical  measurement 
specification  of  two  inches  above  the 
platform  surface  is  new  in  the  final  rule. 
This  change  acknowledges  that  the  door 
structure  of  some  buses  would  not 
permit  the  30-inch  platform  unless  the 
structure  of  the  door  frame  was 
modified.  By  measuring  the  lift  two 
inches  above  the  platform  surface,  the 
standard  allows  a  narrow  platform  at 
the  bottom  only,  eliminating  the  need  to 
redesign  door  fi-ames  but  still  allowing 
access  of  mobiUty  aids. 

(5)  Section  38.23(c)  contains 
provisions  for  the  slope  of  a  vehicle 
ramp.  There  is  a  new  formula  in  the 
standards,  in  recognition  of  practical 
difficulties  of  making  ramps  workable  in 
a  vehicle  setting.  As  explained  by  the 
Access  Board  in  its  preamble  discussion 
of  slopes: 

In  view  of  the  factors  which  could  affect 
ramp  slope,  a  formula  has  been  included  in 
the  revised  provision.  In  general,  the  least 
slope  practicable  must  be  obtained,  and  may 
not  exceed  1:4  when  deployed  to  ground.  For 
purposes  of  determining  the  "normal" 
deployment  condition,  the  provision  assumes 
a  6-inch  high  curb.  Further,  a  slope  of  1:4  is 
permitted  if  the  vertical  floor  height  is  3 
inches  or  less  above  a  6-inch  curb.  This 
would  require  a  ramp  approximately  1  foot 
long  and  would  be  short  enough  to  be 
negotiable  by  many  people.  If  the  floor  height 
does  not  exceed  6  inches,  a  slope  of  1:6  would 
be  permitted  and  a  slope  of  1:8  would  be 
permitted  if  the  floor  height  is  9  inches  above 
the  curb.  A  slope  of  1:12  would  be  required 
for  greater  rises. 

(6)  Section  38.53  contains  standards 
relating  to  the  maximum  horizontal  and 
vertical  distances  allowed  between  rail 
cars  and  station  platforms.  The  final 
standards  amend  the  proposed 
standards,  and  reflect  the  different 
circumstances  possible  in  providing 
accessible  transportation  in  key  and 
new  stations  over  the  next  several 
years.  First,  the  standard  for  new 
construction  (new  vehicles/new 
stations)  remains  as  proposed  at  a  3 
inch  horizontal  and  %  inch  vertical  gap. 
If  for  some  reason  a  new  rail  system  is 
not  able  to  meet  this  standard,  they  may 
apply  for  apphcation  of  the  equivalent 
facilitation  provision  in  S  38.2.  Existing 
stations  create  a  problem  for  this 
general  standard,  however.  There  is 
now  a  standard  for  new  cars  in  existing 
stations  of  a  1 V4  inch  vertical  gap  and  a 
3  inch  horizontal  gap.  These  same 
measurements  are  used  as  a  standard 
for  new  vehicles  in  existing  stations 
with  curved  platforms.  Finally,  for 
retrofitted  vehicles  (overhauled  to  meet 
the  one  car  per  train  rule),  they  would 
need  to  have  one  door  that  meets  a 
horizontal  gap  of  4  inches  and  a  vertical 
tolerance  of  2  inches. 


Regulatory  Analyses  and  Notices 

Executive  Order  12291  and  Department 
of  Transportation  Regulatory  Policies 
and  Procedures 

This  is  a  major  rule  under  Executive 
Order  12291,  in  that  its  expected  annual 
costs  exceed  $100  milhon.  It  is  also  a 
significant  rule  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures.  The  Department  is 
preparing  a  Regulatory  Impact  Analysis 
which  wrill  be  filed  docket  for  the 
rulemaking.  The  analysis  is  undergoing 
final  refinements  at  this  time,  and  we 
expect  it  to  be  completed  and  placed  in 
the  docket  in  the  near  future.  The  rule 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12291. 

As  the  analysis  shows,  the  costs  of 
implementing  the  requirements  of  this 
rule  are  expected  to  be  high.  These  costs 
are  driven  by  the  statutory  requirements 
of  the  ADA  itself.  These  statutory 
requirements  were  enacted  after  lengthy 
negotiation  and  debate  involving 
disability  groups,  the  transit  industry, 
the  Administration  and  Congress.  The 
Department  has  used  its  discretion 
under  the  ADA  conservatively,  to 
minimize  the  addition  of  costs  to  public 
and  private  entities  beyond  what  the 
statute  itself  imposes. 

Paperwork  Reduction  Act 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
include  the  requirements  for  submission 
of  certifications  concerning  inaccessible 
used  vehicles  and  the  submission  of 
plans  for  complementary  paratransit 
and  key  station  modifications.  A  request 
for  Paperwork  Reduction  Act  approval 
has  been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Act  clearance  has  been 
received. 

Executive  Order  12250 

The  portion  of  this  nde  amending  49 
CFR  part  27,  the  Department's  section 
504  rule,  has  been  reviewed  by  the  DOJ 
under  Executive  Order  12250.  Rules 
implementing  the  ADA  are  not  subject 
to  DOJ  review  under  this  Executive 
Order.  However,  given  the  Department 
of  Justice's  deep  involvement  in 
implementing  the  ADA.  the  Department 
provided  a  copy  of  this  to  the  DOJ  for 
review  in  advance  of  its  publication. 

Regulatory  Flexibility  Act 

Under  the  terms  of  the  Regulatory 
Flexibility  Act,  this  rule  could  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
entities  would  be  both  small  private  and 
public  entities  that  are  subject  to  ADA 
accessible  transportation  requirements. 
The  Regulatory  Impact  Analysis 
discusses  impacts  of  the  rule  on  small 
entities,  serving  the  purpose  of  a 
Regulatory  Flexibility  Analysis.  We 
would  point  out  that  these  impacts  are 
required  by  the  ADA  itself,  and  the 
statute  gives  the  Department  little 
discretion  to  contrive  less  burdensome 
requirements  for  small  entities. 

Executive  Order  12612 

This  rule  will  have  some  Federalism 
impacts.  A  number  of  actions  (e.g., 
providing  complementary  para  transit, 
buying  all  accessible  buses]  are 
mandatory  for  state  and  local  agencies 
that,  under  previous  regulations,  were 
discretionary.  Nevertheless,  these 
requirements  are  statutory,  and  the 
Department  does  not  have  discretion  to 
avoid  imposing  them.  The  Regulatory 
Impact  Analysis  for  this  rule  discusses 
the  impacts  of  these  requirements  on 
public  entities,  who  are  predominantly 
state  and  local  government  agencies. 
This  discussion  serves  the  purposes  of  a 
Federation  Assessment  for  purposes  of 
this  rule. 

The  Department  also  points  out  that 
Subpart  F  of  49  CFR  part  37  proposes  to 
assign  to  state  agencies  a  significant 
role  in  reviewing  and  commenting  on 
paratransit  plans  for  small 
transportation  providers.  This  approach 
would  allow  states  to  continue  in  their 
traditional  oversight  role  for  these 
providers,  avoiding  imnecessary 
centralization  of  compliance  planning 
and  review  at  the  Federal  level,  beyond 
what  is  required  for  compliance  with  the 
statute. 

List  of  Subjects 

49  CFR  Part  27 

Administrative  practice  and 
procedure,  Airports,  Civil  rights, 
Handicapped,  Individuals  with 
disabilities.  Highways  and  roads. 
Reporting  and  recordkeeping 
requirements,  Transportation. 

49  CFR  Part  37 

Buildings,  Buses,  Civil  rights. 
Handicapped,  Individuals  with 
disabilities.  Mass  transportation. 
Railroads,  Reporting  and  recordkeeping 
requirements.  Transportation. 

49  CFR  Part  38 

Buses,  Civil  rights.  Handicapped, 
Individuals  with  disabilities.  Mass 


transportation,  Railroads, 
Transportation. 

Issued  this  22nd  day  of  August,  1991,  at 
Washington.  DC. 
Samuel  K.  Skinnsr, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  takes  the 
follovtring  actions: 

PART  27-{AMENDED] 

1.  The  authority  citation  for  title  49, 
part  27  Code  of  Federal  Regulations,  is 
revised  to  read  as  follows: 

Authority:  Sec.  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794);  sees. 
ie(a)  and  ie(d]  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended  (49 
U.S.C.  l&(a)  and  16(d);  sec.  165(b]  of  the 
Federal-aid  Highway  Act  of  1973  (49  U.S.C. 
142  nt.);  the  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101-12213;  and  49  U.S.C. 
322. 

2.  Section  27.19  of  49  CFR  part  27  is 
amended  by  revising  paragraph  (a]  to 
read  as  follows: 

§  27. 1 9    Compllanc*  wttti  American*  with 
DIsatillltiM  Act  raqulrwnants  and  UMTA 
policy. 

(a)  Recipients  subject  to  this  part 
(whether  public  or  private  entities  as 
defined  in  49  CFR  part  37)  shall  comply 
with  all  applicable  requirements  of  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990  (42  U.S.C.  12101-12213)  including 
the  Department's  ADA  regulations  (49 
CFR  parts  37  and  38),  the  regulations  of 
the  Department  of  Justice  implementing 
Titles  II  and  lU  of  the  ADA  (28  CFR 
parts  35  and  36),  and  the  regulations  of 
the  Equal  Employment  Opportunity 
Commission  (EEOC)  implementing  title  I 
of  the  ADA  (29  CFR  part  1630). 
Compliance  with  the  EEOC  title  I 
regulations  is  required  as  a  condition  of 
compliance  with  section  504  for  DOT 
recipients  even  for  organizations  which, 
because  they  have  fewer  than  25  or  15 
employees,  would  not  be  subject  to  the 
EEOC  regulation  in  its  own  right. 
Compliance  with  all  these  regulations  is 
a  condition  of  receiving  Federal 
financial  assistance  from  the 
Department  of  Transportation.  Any 
recipient  not  in  compliance  with  this 
requirement  shall  be  subject  to 
enforcement  action  under  Subpart  F  of 
this  part. 


Subpart  CIH  27.61-27.67]    [Rwnovwl] 
Subpart  E  (§$  27J1-27.103]    [R«nov«d] 
Appendix  to  Subpart  E    [Ramovad] 
S  27.73    [Removed] 


Appendix  A  to  Subpart  D    [Removed] 

3.  Subparts  B  (55  27.31-27.37).  C 

(55  27.61-27.67),  E  (55  27.81-27.103)  and 
the  Appendix  to  subpart  E  of  49  CFR 
part  27  are  removed,  and  5  27.73  and 
Appendix  A  to  Subpart  D  thereof  are 
removed. 

Subpart  F  [95  27.121-27.126] 
[Redeatgnated  a*  Subpart  C] 

Subpart  D  [SS  27.71-27.75]    (Redeatgnated 
as  Subparts] 

4.  Subpart  F  (55  27.121-27.129)  thereof 
is  redesignated  as  new  subpart  C  and 
subpart  D  (55  27.71  and  27.75)  is 
redesignated  as  new  subpart  B. 

5.  The  text  of  5  27.3  thereof  is 
designated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  5  27.3,  to  read 
as  follows: 

527.3    AppllcabHIty. 


(b)  Design,  construction,  or  alteration 
of  buildings  or  other  fixed  facilities  by 
public  entities  subject  to  part  37  of  this 
tide  shall  be  in  conformance  with 
Appendix  A  to  part  37  of  this  tide.  All 
o^er  entities  subject  to  section  504  shall 
design,  construct  or  alter  a  building,  or 
other  fixed  facilities  shall  be  in 
conformance  with  either  Appendix  A  to 
part  37  of  diis  title  or  the  Uniform 
Federal  Accessibility  Standards.  41  CFR 
part  101-19  subpart  101-19.6,  appendix 
A. 

6.  Wherever  a  reference  occurs  to 
5  27.67(d)  in  49  CFR  part  27.  it  is 
changed  to  5  27.3(b). 

7.  Removed  from  5  27.5  thereof  are  the 
definitions  of  "accessible,"  "closed 
station,"  "flag  stop,"  "mass 
transportation,"  "mixed  system."  "open 
station,"  "passenger,"  and  "urbanized 
area." 

8.  Section  27.67  is  amended  by 
removing  paragraph  (d),  effective 
October  7, 1991. 

9.  Title  49,  Code  of  Federal 
Regulations,  part  37,  is  revised  to  read 
as  follows: 

PART  37-TRAN8PORTATION 
SERVICES  FOR  INDIVIDUALS  WITH 
DISABILITIES  (ADA) 

Subpart  A— General 


Subpart  B  [§5  27.31-27.37]    [Removed] 


cwCt 
37.1 
37.3 


Purpose. 
Definitions. 
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37.5    Nondiscrimina^on 
37.7    Standards  for 
37.9    Standards  for 

facilities. 
37.11    Administrativi 
37.13    Effective  date 

specifications. 
37.15-37.19    [Reservi 


a  ccessible  vehicles. 

a  ccessible  transportation 


enforcement.' 
for  certain  vehicle  lift 


d] 

Subpart  B— Appllcalf  Hty 

37.21  Applicability: 
37.23  Service  under 
37.25  University  tra 
37.27    Transportatioi  i 

secondary  educa 
37.29    Private  entitle  i 
37.31     Vanpools. 
37.33    Airport  transpfirtation 
37.35    Supplemental 

transportation  m^des 
37.37    Other  applica 
37.39    [Reserved] 


General, 
contract, 
sportation  systems. 

for  elementary  and 
ion  systems. 

providing  taxi  service. 

systems, 
(ervice  for  other 
ides. 
I  ions. 


C — Transpo  tation  Faciliti«s 


cf 


'  publ  c 


Subpart 

37.41     Construction 

facilities  by 
37.43    Alteration  of 

by  public  entities . 
37.45    Construction 

transportation 

entities. 
37.47    Key  stations  i: 

systems 
37.49    Designation  ol 

for  intercity  and 
37.51     Key  stations 
37.53    Exception  for 

Philadelphia. 
37.55    Intercity  rail 
37.57    Required 
37.59    Differences  in 

dates. 
37.61     Public 

activities  in  exi 
37.63-37.69     [Reserv. 


transportation 
entities, 
transportation  facilities 


i  nd  alteration  of 
facilities  by  private 

1  light  and  rapid  rail 


responsible  per8on(s] 
:ommuter  rail  stations, 
commuter  rail  systems. 
4ew  York  and 


II 


s  ation  accessibility. 
>ration. 
accessibility  completion 


coop  >ration. 


transpct'tation  programs  and 
St  ng  facilities. 


«d] 

Subpart  D— Acqulsttj  on  of  Accessible 
Veblcles  by  Public  Entities 

37.71     Purchase  or  lef  se  of  new  non-rail 

vehicles  by  publi :  entities  operating 

fixed  route  systei  ns. 
37.73    Purchase  or  le  ise  of  used  non-rail 

vehicles  by  pubU :  entities  operating 

fixed  route  systei  ns. 
37.75    Remanufactur  >  of  non-rail  vehicles 

and  purchase  or  ease  of  remanufactured 

non-rail  vehicles  by  public  entities 

operating  fixed  n  lute  systems. 
37.77    Purchase  or  le  ise  of  new  non-rail 

vehicles  by  publi :  entities  operating 

demand  responsi  ve  systems  for  the 

general  public. 
37.79    Purchase  or  le  ise  of  new  rail  vehicles 

by  public  entities  operating  rapid  or  light 

rail  systems. 
37.81    Purchase  or  le  ise  of  used  rail  vehicles 

by  public  entities  operating  rapid  or  light 

rail  systems. 
37.83    Remanufactur  >  of  rail  vehicles  and 

purchase  or  least  of  remanufactured  rail 

vehicles  by  publi :  entities  operating 

rapid  or  light  rail  systems. 
37.85    Purchase  or  le  ise  of  new  intercity  and 

commuter  rail  ca  rs. 
37.87    Purchase  or  le  ase  of  used  intercity  and 

commuter  rail  ca 's. 


37.89    Remanufacture  of  intercity  and 

commuter  rail  cars  and  purchase  or  lease 
of  remanufactured  intercity  and 
commuter  rail  cars. 

37.91    Wheelchair  locations  and  food  service 
on  intercity  rail  trains. 

37.93    One  car  per  train  rule. 

37.95    Ferries  and  other  passenger  vessels 
operated  by  public  entities.  [Reserved] 

37.97-37.99     [Reserved] 

Subpart  E— Acquisition  of  AccessltMa 
Valtlctas  by  Private  Entities 

37.101    Purchase  or  lease  of  vehicles  by 
private  entities  not  primarily  engaged  in 
the  business  of  transporting  people. 

37.103    Purchase  or  lease  of  new  non-rail 
vehicles  by  private  entities  primarily 
engaged  in  the  business  of  transporting 
people. 

37.105    Equivalent  service  standard. 

37.107  Acquisition  of  passenger  rail  cars  by 
private  entities  primarily  engaged  in  the 
business  of  transporting  people. 

37.109    Ferries  and  other  passenger  vessels 
operated  by  private  entities.  [Reserved] 

37.111-37.119    [Reserved] 

Subpart  F— Paratranslt  as  a  Complement  to 
Fixed  Route  Service 

37.121    Requirement  for  comparable 

complementary  paratransit  service. 
37.123    ADA  paratransit  eligibility: 

Standards. 
37.125    ADA  paratransit  eligibility:  Process. 
37.127    Complementary  paratransit  service 

for  visitors. 
37.129    Types  of  service. 
37.131    Service  criteria  for  complementary 

paratransit. 
37.133    Subscription  service. 
37.135    Submission  of  paratransit  plan. 
37.137    Paratransit  plan  development. 
37.139    Plan  contents. 
37.141    Requirements  for  a  joint  paratransit 

plan. 
37.143    Paratransit  plan  implementation. 
37.145    State  comment  on  plans. 
37.147    Considerations  during  UMTA  review. 
37.149    Disapproved  plans. 
37.151    Waiver  for  undue  financial  burden. 
37.153    UMTA  waiver  determination. 
37.155    Factors  in  decision  to  grant  an  undue 

financial  burden  waiver. 
37.157-37.159    [Reserved] 

Subpart  Q— Provision  of  Service 

37.161    Maintenance  of  accessible  features: 

General. 
37.163    Keeping  vehicle  lifts  in  operative 

condition — public  entities. 
37.165    Lift  and  securement  use. 
37.167    Other  service  requirements. 
37.169    Interim  requirements  for  over-the- 

road  bus  service  operated  by  private 

entities. 
37.171    Equivalency  requirement  for  demand 

responsive  service  operated  by  private 

entities  not  primarily  engaged  in  the 

business  of  transporting  people. 
37.173    Training  requirements. 


Appendix  A  to  part  37 — Standanls  for 
Accessible  Transportation  Facilities 

Appendix  B  to  part  37— UMTA  Regional 
Offices 

Appendix  C  to  part  37 — Certifications 

Appendix  D  to  part  37 — Conslniction  and 
Interpretations  of  Provisions  of  49  CFR  part 

37 

Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101-12213);  49  U.S.C.  322. 

Subpart  A— General 

§37.1    Purpose. 

The  purpose  of  this  part  is  to 
implement  the  transportation  and 
related  provisions  of  titles  II  and  III  of 
the  Americans  with  Disabilities  Act  of 
1990. 

§37.3    Deflnltlona. 

As  used  in  this  part: 

Accessible  means,  with  respect  to 
vehicles  and  facilities,  complying  with 
the  accessibility  requirements  of  parts 
37  and  38  of  this  title. 

The  Act  or  ADA  means  the  Americans 
with  Disabilities  Act  of  1990  (Pub.  L. 
101-336, 104  Stat.  327,  42  U.S.C.  12101- 
12213  and  47  U.S.C.  225  and  611),  as  it 
may  be  amended  from  time  to  time. 

Administrator  means  Administrator  of 
the  Urban  Mass  Transportation 
Administration,  or  his  or  her  designee. 

Alteration  means  a  change  to  an 
existing  facility,  including,  but  not 
limited  to.  remodeling,  renovation, 
rehabilitation,  reconstruction,  historic 
restoration,  changes  or  rearrangement  in 
structural  parts  or  elements,  and 
changes  or  rearrangement  in  the  plan 
configuration  of  walls  and  full-height 
partitions.  Normal  maintenance, 
reroofing,  painting  or  wallpapering, 
asbestos  removal,  or  changes  to 
mechanical  or  electrical  systems  are  not 
alterations  unless  they  affect  the 
usability  of  the  building  or  facility. 

Automated guideway  transit  system 
otAGT  means  a  fixed-guideway  transit 
system  which  operates  writh  automated 
(driverless)  individual  vehicles  or  multi- 
car  trains.  Service  may  be  on  a  fixed 
schedule  or  in  response  to  a  passenger- 
activated  call  button. 

Auxiliary  aids  and  services  includes: 

(1)  Qualified  interpreters,  notetakers, 
transcription  services,  written  materials, 
telephone  headset  amplifiers,  assistive 
listening  devices,  assistive  listening 
systems,  telephones  compatible  with 
hearing  aids,  closed  caption  decoders, 
closed  and  open  captioning,  text 
telephones  (also  known  as  telephone 
devices  for  the  deaf,  or  TDDs).  videotext 
displays,  or  other  effective  methods  of 
making  aurally  delivered  materials 
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available  to  individuals  with  hearing 
impairments; 

(2)  Qualified  readers,  taped  texts, 
audio  recordings,  Breilled  materials, 
large  print  materials,  or  other  effective 
methods  of  making  visually  delivered 
materials  available  to  individuals  with 
visual  impairments; 

(3]  Acquisition  or  modification  of 
equipment  or  devices;  or 

(4)  Other  similar  services  or  actions. 

Bus  means  any  of  several  types  of 
self-propelled  vehicles,  generally 
rubber-tired,  intended  for  use  on  city 
streets,  highways,  and  busways, 
including  but  not  limited  to  minibuses, 
forty-  and  thirty-foot  buses,  articulated  " 
buses,  double-deck  buses,  and 
electrically  powered  trolley  buses,  used 
by  public  entities  to  provide  designated 
public  transportation  service  and  by 
private  entities  to  provide  transportation 
service  including,  but  not  limited  to, 
specified  public  transportation  services. 
Self-propelled,  rubber-tired  vehicles 
designed  to  look  like  antique  or  vintage 
trolleys  are  considered  buses. 

Commerce  means  travel,  trade, 
transportation,  or  communication  among 
the  several  states,  between  any  foreign 
country  or  any  territory  or  possession 
and  any  state,  or  between  points  in  the 
same  state  but  through  another  state  or 
foreign  country. 

Commuter  authority  means  any  state, 
local,  regional  authority,  corporation,  or 
other  entity  established  for  purposes  of 
providing  commuter  rail  transportation 
(including,  but  not  necessarily  limited  to, 
the  New  York  Metropolitan 
Transportation  Authority,  the 
Connecticut  Department  of 
Transportation,  the  Maryland 
Department  of  Transportation,  the 
Southeastern  Pennsylvania 
Transportation  Authority,  the  New 
Jersey  Transit  Corporation,  the 
Massachusetts  Bay  Transportation 
Authority,  the  Port  Authority  Trans- 
Hudson  Corporation,  and  any  successor 
agencies)  and  any  entity  created  by  one 
or  more  such  agencies  for  the  purposes 
of  operating,  or  contracting  for  the 
operation  of,  commuter  rail 
transportation. 

Commuter  bus  service  means  fixed 
route  bus  service,  characterized  by 
service  predominantly  in  one  direction 
during  peak  periods,  limited  stops,  use 
of  multi-ride  tickets,  andYoutes  of 
extended  length,  usually  between  the 
central  business  district  and  outlying 
suburbs.  Commuter  bus  service  may 
also  include  other  service,  characterized 
by  a  limited  route  structure,  limited 
stops,  and  a  coordinated  relationship  to 
another  mode  of  transportation. 

Commuter  rail  car  means  a  rail 
passenger  car  obtained  by  a  commuter 


authority  for  use  in  commuter  rail 
transportation. 

Commuter  rail  transportation  means 
short-haul  rail  passenger  service 
operating  in  metropolitan  and  suburban 
areas,  whether  within  or  across  the 
geographical  boundaries  of  a  state, 
usually  characterized  by  reduced  fare, 
multiple  ride,  and  commutation  tickets 
and  by  morning  and  evening  peak 
period  operations.  This  term  does  not 
include  light  or  rapid  rail  transportation. 

Demand  responsive  system  means 
any  system  of  transporting  individuals, 
including  the  provision  of  designated 
public  transportation  service  by  public 
entities  and  the  provision  of 
transportation  service  by  private 
entities,  including  but  not  limited  to 
specified  pubUc  transportation  service, 
which  is  not  a  fixed  route  system. 

Designated  public  transportation 
means  transportation  provided  by  a 
public  entity  (other  than  public  school 
transportation)  by  bus,  rail,  or  other 
conveyance  (other  than  transportation 
by  aircraft  or  intercity  or  commuter  rail 
transportation)  that  provides  the  general 
public  with  general  or  special  service, 
including  charter  service,  on  a  regular 
and  containing  basis. 

Disability  means,  with  respect  to  an 
individual,  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
such  individual;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
such  an  impairment. 

(1)  The  phrase  physical  or  mental 
impairment  means — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological,  musculoskeletal,  special 
sense  organs,  respiratory  including 
speech  organs,  cardiovascular, 
reproductive,  digestive,  genito-urinary, 
hemic  and  lymphatic,  skin,  and 
endocrine; 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities; 

(iii)  The  \erm  physical  or  mental 
impairment  includes,  but  is  not  limited 
to.  such  contagious  or  noncontagious 
diseases  and  conditions  as  orthopedic, 
visual,  speech,  and  hearing  impairments; 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HIV  disease, 
tuberculosis,  drug  addiction  and 
alcoholism; 


(iv)  The  phrase  physical  or  mental 
impairment  does  not  include 
homosexuality  or  bisexuality. 

(2)  The  phrase  major  life  activities 
means  functions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  work. 

(3)  The  phrase  has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
such  an  impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities,  but  which  is 
treated  by  a  public  or  private  entity  as 
constituting  such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits  a 
major  life  activity  only  as  a  result  of  the 
attitudes  of  others  toward  such  an 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  a  public  or 
private  entity  as  having  such  an 
impairment. 

(5)  The  term  disability  does  not 
include — 

(i)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders; 

(ii)  Compulsive  gambling, 
kleptomania,  or  pyromania; 

(iii)  Psychoactive  substance  abuse 
disorders  resulting  from  the  current 
illegal  use  of  drugs. 

Facility  means  all  or  any  portion  of 
buildings,  structures,  sites,  complexes, 
equipment,  roads,  walks,  passageways, 
parking  lots,  or  other  real  or  personal 
property,  including  the  site  where  the 
building,  property,  structure,  or 
equipment  is  located. 

Fixed  route  system  means  a  system  of 
transporting  individuals  (other  than  by 
aircraft),  including  the  provision  of 
designated  pubhc  transportation  service 
by  public  entities  and  the  provision  of 
transportation  service  by  private 
entities,  including,  but  not  limited  to, 
specified  public  transportation  service, 
on  which  a  vehicle  is  operated  along  a 
prescribed  route  according  to  a  fixed 
schedule. 

High  speed  rail  means  a  rail  service 
having  the  characteristics  of  intercity 
rail  service  which  operates  primarily  on 
a  dedicated  guideway  or  track  not  used, 
for  the  most  part,  by  freight,  including, 
but  not  limited  to,  trains  on  welded  rail, 
magnetically  levitated  (maglev)  vehicles 
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on  a  special  guide  way,  or  other 
advanced  technology  vehicles,  designed 
to  travel  at  speed  i  in  excess  of  those 
possible  on  other  types  of  railroads. 

Individual  with  a  disability  means  a 
person  who  has  a  disability,  but  does 
not  include  an  inc  ividual  who  is 
currently  engagin; ;  in  the  illegal  use  of 
drugs,  when  a  puMic  or  private  entity 
acts  on  the  basis  i  if  such  use. 

Intercity  rail  pc  ssenger  car  means  a 
rail  car.  intended  or  use  by  revenue 
passengers,  obtained  by  the  National 
Railroad  Passengcir  Corporation 
(Amtrak)  for  use  in  intercity  rail 
transportation. 

Intercity  rail  tn  nsportation  means 
transportation  pre  vided  by  Amtrak. 

Light  rail  mean  i  a  streetcar-type 
vehicle  operated  (  n  city  streets,  semi- 
exclusive rights  0  way,  or  exclusive 
rights  of  way.  Ser  rice  may  be  provided 
by  step-entry  veh  cles  or  by  level 
boarding. 

New  vehicle  m<  ans  a  vehicle  which  is 
offered  for  sale  or  lease  after 
manufacture  with  )ut  any  prior  use. 

Operates  incluc  es,  with  respect  to  a 
fixed  route  or  den  and  responsive 
system,  the  provision  of  transportation 
service  by  a  publi :  or  private  entity 
itself  or  by  a  person  under  a  contractual 
or  other  arrangem  snt  or  relationship 
with  the  entity. 

Over-the-road  I  us  means  a  bus 
characterized  by  in  elevated  passenger 
deck  located  over  a  baggage 
compartment. 

Paratransit  mes  ns  comparable 
transportation  ser  /ice  required  by  the 
ADA  for  individuiils  with  disabilities 
who  are  unable  tc  use  fixed  route 
transportation  sys  tems. 

Private  entity  n  eans  any  entity  other 
than  a  public  entii  y. 

Public  entity  mt  ans: 

(1)  Any  state  or  local  government; 

(2)  Any  departn  ent,  agency,  special 
purpose  district,  o  r  other  instrumentality 
of  one  or  more  sta  te  or  local 
governments;  and 

(3]  The  Nationa  Railroad  Passenger 
Corporation  (Amf  ak)  and  any 
commuter  authori  y. 

Purchase  or  lea  je,  with  respect  to 
vehicles,  means  tl  e  time  at  which  an 
entity  is  legally  ot  ligated  to  obtain  the 
vehicles,  such  as  I  le  time  of  contract 
execution. 

Public  school  tr  wsportation  means 
transportation  by  schoolbus  vehicles  of 
schoolchildren,  pe  rsonnel,  and 
equipment  to  and  'rom  a  public 
elementary  or  sec  mdary  school  and 
school-related  act  vities.  ^ 

Rapid  rail  mear  s  a  subway-type 
transit  vehicle  rai  way  operated  on 
exclusive  private  ights  of  way  with  high 
level  platform  stal  ions.  Rapid  rail  also 


may  operate  on  elevated  or  at  grade 
level  track  separated  from  other  traffic. 

Remanufactured  vehicle  means  a 
vehicle  which  has  been  structurally 
restored  and  has  had  new  or  rebuilt 
major  components  installed  to  extend  its 
service  life. 

Secretary  means  the  Secretary  of 
Transportation  or  his/her  designee. 

Section  504  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112.  87  Stat.  394.  29  U.S.C.  794).  as 
amended. 

Service  animal  means  any  guide  dog. 
signal  dog,  or  other  animal  individually 
trained  to  work  or  perform  tasks  for  an 
individual  with  a  disability,  including, 
but  not  limited  to.  guiding  individuals 
with  impaired  vision,  alerting 
individuals  with  impaired  hearing  to 
intruders  or  sounds,  providing  minimal 
protection  or  rescue  work,  pulling  a 
wheelchair,  or  fetching  dropped  items. 

Solicitation  means  the  closing  date  for 
the  submission  of  bids  or  offers  in  a 
procurement. 

Specified  public  transportation  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  aircraft) 
provided  by  a  private  entity  to  the 
general  public,  with  general  or  special 
service  (including  charter  service)  on  a 
regular  and  continuing  basis. 

Station  means,  with  respect  to 
intercity  and  commuter  rail 
transportation,  the  portion  of  a  property 
located  appurtenant  to  a  right  of  way  on 
which  intercity  or  commuter  rail 
transportation  is  operated,  where  such 
portion  is  used  by  the  general  public  and 
is  related  to  the  provision  of  such 
transportation,  including  passenger 
platforms,  designated  waiting  areas, 
restrooms.  and.  where  a  public  entity 
providing  rail  transportation  owns  the 
property,  concession  areas,  to  the  extent 
that  such  public  entity  exercises  control 
over  the  selection,  design,  construction, 
or  alteration  of  the  property,  but  this 
term  does  not  include  flag  stops  (i.e.. 
stations  which  are  not  regularly 
scheduled  stops  but  at  which  trains  will 
stop  to  board  or  detrain  passengers  only 
on  signal  or  advance  notice). 

Transit  facility  means,  for  purposes  of 
determining  the  number  of  text 
telephones  needed  consistent  with 
section  10.3.1(12)  of  appendix  A  to  this 
part,  a  physical  structure  the  primary 
function  of  which  is  to  facilitate  access 
to  and  from  a  transportation  system 
which  has  scheduled  stops  at  the 
structure.  The  term  does  not  include  an 
open  structure  or  a  physical  structure 
the  primary  purpose  of  which  is  other 
than  providing  transportation  services. 

UMTAct  means  the  Urban  Mass 
Transportation  Act  of  1964.  as  amended 
(49  U.S.C.  App.  1601  et  seq.). 


Used  vehicle  means  a  vehicle  with 
prior  use. 

Vanpool  means  a  voluntary  commuter 
ridesharing  arrangement,  using  vans 
with  a  seating  capacity  greater  than  7 
persons  (including  the  driver)  or  buses, 
which  provides  transportation  to  a 
group  of  individuals  traveling  directly 
from  their  homes  to  their  regular  places 
of  work  within  the  same  geographical 
area,  and  in  which  the  commuter/driver 
does  not  receive  compensation  beyond 
reimbursement  for  his  or  her  costs  of 
providing  the  service. 

Vehicle,  as  the  term  is  applied  to 
private  entities,  does  not  include  a  rail 
passenger  car.  railroad  locomotive, 
railroad  freight  car,  or  railroad  caboose, 
or  other  rail  rolling  stock  described  in 
section  242  of  title  III  of  the  Act. 

Wheelchair  means  a  mobility  aid 
belonging  to  any  class  of  three  or  four- 
wheeled  devices,  usable  indoors, 
designed  for  and  used  by  individuals 
with  mobility  impairments,  whether 
operated  manually  or  powered.  A 
"common  wheelchair"  is  such  a  device 
which  does  not  exceed  30  inches  in 
width  and  48  inches  in  length  measured 
two  inches  above  the  ground,  and  does 
not  weigh  more  than  600  pounds  when 
occupied. 

§37.5    Nondiscrimination. 

(a)  No  entity  shall  discriminate 
against  an  individual  with  a  disability  in 
connection  with  the  provision  of 
transportation  service. 

(b)  Notwithstanding  the  provision  of 
any  special  transportation  service  to 
individuals  with  disabilities,  an  entity 
shall  not.  on  the  basis  of  disability,  deny 
to  any  individual  with  a  disability  the 
opportunity  to  use  the  entity's 
transportation  service  for  the  general 
pubHc,  if  the  individual  is  capable  of 
using  that  service. 

(c)  An  entity  shall  not  require  an 
individual  with  a  disability  to  use 
designated  priority  seats,  if  the 
individual  does  not  choose  to  use  these 
seats. 

(d)  An  entity  shall  not  impose  special 
charges,  not  authorized  by  this  part,  on 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  for 
providing  services  required  by  this  part 
or  otherwise  necessary  to  accommodate 
them. 

(e)  An  entity  shall  not  require  that  an 
individual  wiUi  disabilities  be 
accompanied  by  an  attendant. 

(f)  Private  entities  that  are  primarily 
engaged  in  the  business  of  transporting 
people  and  whose  operations  affect 
commerce  shall  not  discriminate  against 
any  individual  on  the  basis  of  disability 
in  the  full  and  equal  enjoyment  of 
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specifled  transportation  services.  Ttiis 
obligation  includes,  with  respect  to  the 
provision  of  transportation  services, 
compliance  with  the  requirements  of  the 
rules  of  the  Department  of  Justice 
concerning  eligibility  criteria,  making 
reasonable  modifications,  providing 
auxiliary  aids  and  services,  and 
removing  barriers  (28  CFR  38.301— 
38.308). 

[g]  An  entity  shall  not  refuse  to  serve 
an  individual  with  a  disability  or  require 
anything  contrary  to  this  part  because 
its  insurance  company  conditions 
coverage  or  rates  on  the  absence  of 
individuals  with  disabilities  or 
requirements  contrary  to  this  part. 

(h)  It  is  not  discrimination  under  this 
part  for  an  entity  to  refuse  to  provide 
service  to  an  individual  with  disabilities 
because  that  individual  engages  in 
violent,  seriously  disruptive,  or  illegal 
conduct.  However,  an  entity  shall  not 
refuse  to  provide  service  to  an 
individual  with  disabilities  solely 
because  the  individual's  disability 
results  in  appearance  or  involuntary 
behavior  that  may  offend,  annoy,  or 
inconvenience  employees  of  the  entity 
or  other  persons. 

S  37.7    Standards  for  accasalM*  vahidM. 

(a)  For  purposes  of  this  part,  a  vehicle 
shall  be  considered  to  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  if  it  meets  the 
requirements  of  this  part  and  the 
standards  set  forth  in  part  38  of  this  title. 

(b)  For  purposes  of  implementing  the 
equivalent  facilitation  provision  in  §  38.2 
of  this  title,  a  determination  of 
compliance  will  be  made  by  the 
Administrator  or  the  Federal  Railroad 
Administrator,  as  appUcable,  on  a  case- 
by-case  basis.  An  entity  wishing  to 
employ  equivalent  facilitation  in  relation 
to  a  specihcation  of  part  38  of  this  title 
shall  submit  such  a  request  to  UMTA  or 
FRA.  as  applicable,  and  include  the 
following  information: 

(1)  Entity  name,  address,  contact 
person,  and  telephone; 

(2)  Specific  provision  of  part  38  of  this 
title  with  which  the  entity  is  unable  to 
comply; 

(3)  Reasons  for  inability  to  comply: 

(4)  Alternative  method  of  compliance, 
with  demonstration  of  how  the 
alternative  meets  or  exceeds  the  level  of 
accessibility  or  usability  of  the  vehicle 
provided  in  part  38  of  this  title;  and 

(5)  Public  participation  used  in 
developing  alternative  method  of 
compliance  and  input  from  that 
participation. 

(c)  c5ver-the-road  buses  acquired  by 
pubUc  entities  (or  by  a  contractor  to  a 
public  entity  as  provided  in  S  37.23  of 


this  part]  shall  comply  with  S  38.23  and 
subpart  G  of  part  38  of  this  title. 

§37.9    Standards  for  accMsibto 
transportation  facHHlas. 

(a)  For  purposes  of  this  part,  a 
transportation  facility  shall  be 
considered  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities  if  it  meets  the  requirements 
of  this  part  and  the  standards  set  forth 
in  appendix  A  to  this  part. 

(b)  Facility  alterations  begun  before 
January  28, 1992,  in  a  good  faith  effort  to 
make  a  facility  accessible  to  individuals 
with  disabilities  may  be  used  to  meet 
the  key  statioa  requirements  set  forth  in 
S9  37.47  and  37.51  of  this  part,  even  if 
these  alterations  are  not  consistent  with 
the  standards  set  forth  in  appendix  A  to 
this  part,  if  the  modifications  complied 
with  the  Uniform  Federal  Accessibility 
Standard  (UFAS)  (41  CFR  part  101-19. 
subpart  101-19.8)  or  ANSI  A117.1(1980) 
(American  National  Standards 
Specification  for  Making  Buildings  and 
Facilities  Accessible  to  and  Usable  by. 
the  Physically  Handicapped),  This 
paragraph  applies  only  to  alterations  of 
individual  elements  and  spaces  and  only 
to  the  extent  that  provisions  covering 
those  elements  or  spaces  are  contained 
in  UFAS  or  ANSI  A117.1,  as  applicable. 

(c)  Public  entities  shall  ensure  the 
construction  of  new  bus  stop  pads  are  in 
compliance  vsrith  section  10.2.1.(1)  of 
appendix  A  to  this  part,  to  the  extent 
construction  specifications  are  within 
their  control. 

(d)  For  purposes  of  implementing  the 
equivalent  facilitation  provision  in 
section  2.2  of  appendix  A  to  this  part,  a 
determination  of  compliance  will  be 
made  by  the  Administrator  or  the 
Federal  Railroad  Administrator,  as 
applicable,  on  a  case-by-case  basis.  An 
entity  wishing  to  employ  equivalent 
facilitation  in  relation  to  a  specification 
of  appendix  A  to  this  part  shall  submit 
such  a  request  to  UMTA  or  FRA,  as 
applicable,  and  include  the  following 
information: 

(1)  Entity  name,  address,  contact 
person  and  telephone; 

(2)  Specific  provision  of  appendix  A 
with  which  the  entity  is  unable  to 
comply; 

(3)  Reasons  for  inability  to  comply; 

(4)  Alternative  method  of  compliance, 
with  demonstration  of  how  the 
alternative  meets  or  exceeds  the  level  of 
accessibility  or  usability  of  the  facility 
provided  in  appendix  A;  and 

(5)  Public  participation  used  in 
developing  alternative  method  of 
compliance  and  input  from  that 
participation. 


J  37.11    Admlnistratlva  anforcamant. 

(a)  Recipients  of  Federal  financial 
assistance  from  the  Department  of 
Transportation  are  subject  to 
administrative  enforcement  of  the 
requirements  of  this  part  under  the 
provisions  of  49  CFR  part  27,  subpart  F. 

(b)  Public  entities,  whether  or  not  they 
receive  Federal  financial  assistance, 
also  are  subject  to  enforcement  action 
as  provided  by  the  Department  of 
Justice. 

(c)  Private  entities,  whether  or  not 
they  receive  Federal  financial 
assistance,  are  also  subject  to 
enforcement  action  as  provided  in  the 
regulations  of  the  Department  of  Justice 
implementing  tide  III  of  the  ADA  (28 
CFR  part  38). 

§37.13    Effacttva  data  for  oartain  voMda 
Hft  apacHlcatlona. 

The  vehicle  lift  specifications 
identified  in  SS  38.23(b)(8),  38.83(b)(e). 
38.95(b)(8).  and  38.125(b)  of  this  tide 
apply  to  solicitations  for  vehicles  under 
this  part  after  January  25, 1992. 

§§37.15-37.19    [Raaarvad] 
Subpart  B— Appllcat>lltty 

§  37^1    AppNeabWty:  QanaraL 

(a)  This  part  appHes  to  the  following 
entities,  whether  or  not  they  receive 
Federal  financial  assistance  from  the 
Department  of  Transportation: 

(1)  Any  pubhc  entity  that  provides 
designated  public  transportation  or 
intercity  or  commuter  rail 
transportation; 

(2)  Any  private  entity  that  provides 
specified  pubUc  transportation;  and 

(3)  Any  private  entity  that  is  not 
primarily  engaged  in  the  business  of 
transporting  people  but  operates  a 
demand  responsive  or  fixed  route 
system. 

(b)  For  entities  receiving  Federal 
financial  assistance  from  the 
Department  of  Transportation, 
compliance  with  applicable 
requirements  of  this  part  is  a  condition 
of  compUance  with  section  504  of  the 
Rehabilitation  Act  of  1973  and  of 
receiving  financial  assistance. 

(c)  Entities  to  which  this  part  applies 
also  may  be  subject  to  ADA  regulations 
of  the  Department  of  Justice  (28  CFR 
parts  35  or  38,  as  applicable).  The 
provisions  of  this  part  shall  be 
interpreted  in  a  manner  that  will  make 
them  consistent  with  applicable 
Department  of  Justice  regulations.  In  any 
case  of  apparent  inconsistency,  the 
provisions  of  this  part  shall  prevail. 
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§  37.23    Scfvic*  uiKl«r  contract. 

(a)  When  a  punic  entity  enters  into  a 
contractual  or  other  arrangement  or 
relationship  with  b  private  entity  to 
operate  fixed  rou|e  or  demand 
responsive  servicfe,  the  public  entity 
shall  ensure  that  i  he  private  entity 
meets  the  requirei  nents  of  this  part  that 
would  apply  to  th ;  public  entity  if  the 

provided  the  service. 

(b)  A  private  er  tity  which  purchases 
or  leases  new,  usi  d,  or  remanufactiu^d 
vehicles,  or  remai  ufactures  vehicles,  for 
use,  or  in  contem{  lation  of  use,  in  fixed 
route  or  demand  lesponsive  service 

•  other  arrangement  or 
1  public  entity,  shall 
vehicles  in  all 
situations  in  which  the  public  entity 
itself  would  be  rei  luired  to  do  so  by  this 


under  contract  or 
relationship  with 
acquire  accessibli 


part, 
(c)  A  public  ent 


contractual  or  oth  »r  arrangement  or 
relationship  with  i  private  entity  to 
provide  fixed  roul  b  service  shall  ensure 
that  the  percentaj  e  of  accessible 
vehicles  operated  by  the  public  entity  in 
its  overall  fixed  r(  ute  or  demand 
responsive  fleet  i^  not  diminished  as  a 
result. 

(d)  A  private  en  tity  that  provides 
fixed  route  or  den  and  responsive 
transportation  ser^fice  under  contract  or 
other  arrangemen  with  another  private 
entity  shall  be  go>  emed,  for  purposes  of 
the  transportatior  service  involved,  by 
the  provisions  of  I  lis  part  applicable  to 
the  other  entity. 


(a]  Transports tfin 
by  private 
education  are  sub 
of  this  part 
primarily  engagec 
transporting  peop 

(b)  Transportati  an 
by  public  instituti  ms 
education  are  sub 
of  this  part  goverr  ing 
public  institution  i  if 
operates  a  fixed  n  mte 
requirements  of  th  i 
commuter  bus  service 
system 


§  37.27 

••condary  educat^n 

(a)  The 
not  apply  to  publi 
transportation 

(b)  The  requirei^ients 
not  apply  to  the 
children  to  and 
elementary  or 
school-related  activities 
a  recipient  of  Fedi  ral 
assistance,  subjec  t 
section  504  of  the 


fr(  im  ; 


sec ): 


ty  which  enters  into  a 


§  37.25    Unlyarsttyjtransportatlon  systems. 

services  operated 
institutions  of  higher 

ect  to  the  provisions 
goven^ing  private  entities  not 
in  the  business  of 


e. 

systems  operated 
of  higher 
ect  to  the  provisions 
public  entities.  If  a 
higher  education 

system,  the 
s  part  governing 
apply  to  that 


Transport4t'on  'or  etementary  and 
systems. 

requirer^ents  of  this  part  do 
school 


of  this  part  do 
transportation  of  school 
a  private 
ndary  school,  and  its 
if  the  school  is 
financial 
to  the  provisions  of 
Rehabilitation  Act  of 


1973,  and  is  providing  transportation 
service  to  students  with  disabilities 
equivalent  to  that  provided  to  students 
without  disabilities.  The  test  of 
equivalence  is  the  same  as  that  provided 
in  §  37.105.  If  the  school  does  not  meet 
the  cnteria  of  this  paragraph  for 
exemption  from  the  requirements  of  this 
part,  it  is  subject  to  the  requirements  of 
this  part  for  private  entities  not 
primarily  engaged  in  transporting 
people. 


§37.29 
service. 


Private  entitles  providing  taxi 


(a)  Providers  of  taxi  service  are 
subject  to  the  requirements  of  this  part 
for  private  entities  primarily  engaged  in 
the  business  of  transporting  people 
which  provide  demand  responsive 
service. 

(b)  Providers  of  taxi  service  are  not 
required  to  purchase  or  lease  accessible 
automobiles.  When  a  provider  of  taxi 
service  piu-chases  or  leases  a  vehicle 
other  than  an  automobile,  the  vehicle  is 
required  to  be  accessible  unless  the 
provider  demonstrates  equivalency  as 
provided  in  §  37.105  of  this  part.  A 
provider  of  taxi  service  is  not  required 
to  purchase  vehicles  other  than 
automobiles  in  order  to  have  a  number 
of  accessible  vehicles  in  its  fleet. 

(c)  Private  entities  providing  taxi 
service  shall  not  discriminate  against 
individuals  with  disabilities  by  actions 
including,  but  not  limited  to,  refusing  to 
provide  service  to  individuals  with 
disabilities  who  can  use  taxi  vehicles, 
refusing  to  assist  with  the  stowing  of 
mobility  devices,  and  charging  higher 
fares  or  fees  for  carrying  individuals 
with  disabilities  and  their  equipment 
than  are  charged  to  other  persons. 

§  37.31    Vanpools. 

Vanpool  systems  which  are  operated 
by  public  entities,  or  in  which  public 
entities  own  or  purchase  or  lease  the 
vehicles,  are  subject  to  the  requirements 
of  this  part  for  demand  responsive 
service  for  the  general  public  operated 
by  public  entities.  A  vanpool  system  in 
this  category  is  deemed  to  be  providing 
equivalent  service  to  individuals  with 
disabilities  if  a  vehicle  that  an 
individual  with  disabilities  can  use  is 
made  available  to  and  used  by  a 
vanpool  in  which  such  an  individual 
chooses  to  participate. 

§  37.33    Airport  transportation  systems. 

(a)  Transportation  systems  operated 
by  public  airport  operators,  which 
provide  designated  public  transportation 
and  connect  parking  lots  and  terminals 
or  provide  transportation  among 
terminals,  are  subject  to  the 
requirements  of  this  part  for  fixed  route 


or  demand  responsive  systems,  as 
applicable,  operated  by  public  entities. 
Public  airports  which  operate  fixed 
route  transportation  systems  are  subject 
to  the  requirements  of  this  part  for 
commuter  bus  service  operated  by 
public  entities.  The  provision  by  an 
airport  of  additional  accommodations 
(e.g.,  parking  spaces  in  a  close-in  lot)  is 
not  a  substitute  for  meeting  the 
requirements  of  this  part. 

(b]  Fixed-route  transportation  systems 
operated  by  public  airport  operators 
between  the  airport  and  a  limited 
number  of  destinations  in  the  area  it 
serves  are  subject  to  the  provisions  of 
this  part  for  commuter  bus  systems 
operated  by  public  entities. 

(c)  Private  jitney  or  shuttle  services 
that  provide  transportation  between  an 
airport  and  destinations  in  the  area  it 
serves  in  a  route-deviation  or  other 
variable  mode  are  subject  to  the 
requirements  of  this  part  for  private 
entities  primarily  engaged  in  the 
business  of  transporting  people  which 
provide  demand  responsive  service. 
They  may  meet  equivalency 
requirements  by  such  means  as  sharing 
or  pooling  accessible  vehicles  among 
operators,  in  a  way  that  ensures  the 
provision  of  equivalent  service. 

§  37.35    Supplemental  service  for  ott>er 
tranaportatlon  modes. 

(a)  Transportation  service  provided 
by  bus  or  other  vehicle  by  an  intercity 
conmiuter  or  rail  operator,  as  an 
extension  of  or  supplement  to  its  rail 
service,  and  which  connects  an  intercity 
rail  station  and  limited  other  points,  is 
subject  to  the  requirements  of  this  part 
for  fixed  route  commuter  bus  service 
operated  by  a  public  entity. 

(b)  Dedicated  bus  service  to  commuter 
rail  systems,  with  through  ticketing 
arrangements  and  which  is  available 
only  to  users  of  the  commuter  rail 
system,  is  subject  to  the  requirements  of 
this  part  for  fixed  route  commuter  bus 
service  operated  by  a  pubhc  entity. 

§37.37    Ottter  applications. 

(a)  A  private  entity  does  not  become 
subject  to  the  requirements  of  this  part 
for  public  entities,  because  it  receives  an 
operating  subsidy  from,  is  regulated  by, 
or  is  granted  a  franchise  or  permit  to 
operate  by  a  public  entity. 

(b)  Shuttle  systems  and  other 
transportation  services  operated  by 
privately-owned  hotels,  car  rental 
agencies,  historical  or  theme  parks,  and 
other  public  accommodations  are 
subject  to  the  requirements  of  this  part 
for  private  entities  not  primarily 
engaged  in  the  business  of  transporting 
people.  Either  the  requirements  for 
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demand  responsive  or  fixed  route 
service  may  apply,  depending  upon  the 
characteristics  of  each  individual 
system  of  transportation. 

(c)  Conveyances  used  by  members  of 
the  public  primarily  for  recreational 
purposes  rather  than  for  transporation 
(e.g.,  amusement  park  rides,  ski  lifts,  or 
historic  rail  cars  or  trolleys  operated  in 
museum  settings)  are  not  subject  to  the 
requirements  of  this  part.  Such 
conveyances  are  subject  to  Department 
of  Justice  regulations  implementing  title 

II  or  title  III  of  the  ADA  (28  CFR  part  35 
or  36),  as  applicable. 

(d)  Transportation  services  provided 
by  an  employer  solely  for  its  own 
employees  are  not  subject  to  the 
requirements  of  this  part.  Such  services 
are  subject  to  the  regulations  of  the 
Equal  Employment  Opportunity 
Commission  under  title  I  of  the  ADA  (29 
CFR  part  1630)  and,  with  respect  to 
public  entities,  the  regulations  of  the 
Department  of  Justice  under  title  II  of 
the  ADA  (28  CFR  part  35). 

(e)  Transportation  systems  operated 
by  private  clubs  or  establishments 
exempted  from  coverage  under  title  II  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000-a(e))  or  religious  organizations  or 
entities  controlled  by  religious 
organizations  are  not  subject  to  the 
requirements  of  this  part. 

(f)  If  a  parent  private  company  is  not 
primarily  engaged  in  the  business  of 
transporting  people,  or  is  not  a  place  of 
public  accommodation,  but  a  subsidiary 
company  or  an  operationally  distinct 
segment  of  the  company  is  primarily 
engaged  in  the  business  of  transporting 
people,  the  transportation  service 
provided  by  the  subsidiary  or  segment  is 
subject  to  the  requirements  of  this  part 
for  private  entities  primarily  engaged  in 
the  business  of  transporting  people. 

(g)  High-speed  rail  systems  operated 
by  public  entities  are  subject  to  the 
requirements  of  this  part  governing 
intercity  rail  systems. 

(h)  Private  rail  systems  providing 
fixed  route  or  specified  public 
transportation  service  are  subject  to  the 
requirements  of  S  37.107  with  respect  to 
the  acquisition  of  rail  passenger  cars. 
Such  systems  are  subject  to  the 
requirements  of  the  regulations  of  the 
Department  of  Justice  implementing  title 

III  of  the  ADA  (28  CFR  part  36)  writh 
respect  to  stations  and  other  facilities. 

§37.39    [RMCrvtd] 

Subpart  C— Transportation  Facliltiea 

§  37.41    Construction  of  transportation 
fadinios  by  public  tntltlaa. 

A  pubhc  entity  shall  construct  any 
new  facility  to  be  used  in  providing 
designated  public  transportation 


services  so  that  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs.  This  requirement 
also  applies  to  the  construction  of  a  new 
station  for  use  in  intercity  or  commuter 
rail  transportation.  For  purposes  of  this 
section,  a  facility  or  station  is  "new"  if 
its  construction  begins  (i.e.,  issuance  of 
notice  to  proceed)  after  January  25, 1992, 
or,  in  the  case  of  intercity  or  commuter 
rail  stations,  after  October  7, 1991. 

§37.43    Attaration  of  transportation 
fadllttts  by  public  antltlss. 

(a)  (1)  When  a  public  entity  alters  an 
existing  facility  or  a  part  of  an  existing 
facility  used  in  providing  designated 
public  transportation  services  in  a  way 
that  affects  or  could  affect  the  usabihty 
of  the  facility  or  part  of  the  facility,  the 
entity  shall  make  the  alterations  (or 
ensure  that  the  alterations  are  made]  in 
such  a  manner,  to  the  maximum  extent 
feasible,  that  the  altered  portions  of  the 
facility  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  upon  the  completion  of 
such  alterations. 

(2)  When  a  public  entity  undertakes 
an  alteration  that  affects  or  could  affect 
the  usability  of  or  access  to  an  area  of  a 
facility  containing  a  primary  function, 
the  entity  shall  make  the  alteration  in 
such  a  maimer  that,  to  the  maximum 
extent  feasible,  the  path  of  travel  to  the 
altered  area  and  the  bathrooms, 
telephones,  and  drinking  fountains 
serving  the  altered  area  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  upon  completion 
of  the  alterations.  Provided,  that 
alterations  to  the  path  of  travel,  drinking 
fountains,  telephones  and  bathrooms  are 
not  required  to  be  made  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  if  the  cost  and 
scope  of  doing  so  would  be 
disproportionate. 

(3)  The  requirements  of  this  paragraph 
also  apply  to  the  alteration  of  existing 
intercity  or  commuter  rail  stations  by 
the  responsible  person  for,  owner  of,  or 
person  in  control  of  the  station. 

(4)  The  requirements  of  this  section 
apply  to  any  alteration  which  begins 
(i.e.,  issuance  of  notice  to  proceed  or 
work  order,  as  applicable)  after  January 
25, 1992,  or,  in  the  case  of  intercity  and 
conunuter  rail  stations,  after  October  7, 
1991. 

(b)  As  used  in  this  section,  the  phrase 
to  the  maximum  extent  feasible  applies 
to  the  occasional  case  where  the  nature 
of  an  existing  facility  makes  it 
impossible  to  comply  fully  with 


applicable  accessibility  standards 
through  a  planned  alteration.  In  these 
circumstances,  the  entity  shall  provide 
the  maximum  physical  accessibility 
feasible.  Any  altered  features  of  the 
facility  or  portion  of  the  facility  that  can 
be  made  accessible  shall  be  made 
accessible.  If  providing  accessibility  to 
certain  individuals  with  disabilities  (e.g., 
those  who  use  wheelchairs)  would  not 
be  feasible,  the  facility  shall  be  made 
accessible  to  individuals  with  other 
types  of  disabilities  (e.g.,  those  who  use 
crutches,  those  who  have  impaired 
vision  or  hearing,  or  those  who  have 
other  impairments). 

(c)  As  used  in  this  section,  a  primary 
function  is  a  major  activity  for  which  the 
facility  is  intended.  Areas  of 
transportation  facilities  that  involve 
primary  functions  include,  but  are  not 
necessarily  limited  to,  ticket  purchase 
and  collection  areas,  passenger  waiting 
areas,  train  or  bus  platforms,  baggage 
checking  and  return  areas  and 
employment  areas  (except  those 
involving  non-occupiable  spaces 
accessed  only  by  ladders,  catwalks, 
crawl  spaces,  very  narrow 
passageways,  or  freight  (non-passenger) 
elevators  which  are  frequented  only  by 
repair  personnel). 

(d)  As  used  in  this  section,  a  "path  of 
travel"  includes  a  continuous, 
unobstructed  way  of  pedestrian  passage 
by  means  of  which  the  altered  area  may 
be  approached,  entered,  and  exited,  and 
which  connects  the  altered  area  with  an 
exterior  approach  (including  sidewalks, 
parking  areas,  and  streets),  an  entrance 
to  the  facility,  and  other  parts  of  the 
faciUty.  The  term  also  includes  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area.  An 
accessible  path  of  travel  may  include 
walks  and  sidewalks,  curb  ramps  and 
other  interior  or  exterior  pedestrian 
ramps,  clear  floor  paths  through 
corridors,  waiting  areas,  concourses, 
and  other  improved  areas,  parking 
access  aisles,  elevators  and  lifts, 
bridges,  tunnels,  or  other  passageways 
between  platforms,  or  a  combination  of 
these  and  other  elements. 

(e)  (1)  Alterations  made  to  provide  an 
accessible  path  of  travel  to  the  altered 
area  will  be  deemed  disproportionate  to 
the  overall  alteration  when  the  cost 
exceeds  20  percent  of  the  cost  of  the 
alteration  to  the  primary  function  area 
(without  regard  to  the  costs  of 
accessibility  modifications). 

(2)  Costs  that  may  be  counted  as 
expenditures  required  to  provide  an 
accessible  path  of  travel  include: 

(i)  Costs  associated  with  providing  an 
accessible  entrance  and  an  accessible 
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§  37.45    Corutructon  and  alteration  of 
transportation  (adlltl**  by  private  antltlas. 

In  constructing  and  altering  transit 
facilities,  private  entities  shall  comply 
with  the  regulations  of  the  Department 
of  Justice  implementing  Title  III  of  the 
ADA  (28  CFR  part  36). 

§  37.47    Key  atatlon*  In  light  and  rapid  rail 
systems. 

(a)  Each  public  entity  that  provides 
designated  piiblic  transportation  by 
means  of  a  light  or  rapid  rail  system 
shall  make  key  stations  on  its  system 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs.  This 
requirement  is  separate  from  and  in  . 
addition  to  requirements  set  forth  in 

§  37.43  of  this  part. 

(b)  Each  public  entity  shall  determine 
which  stations  on  its  system  are  key 
stations  The  entity  shall  identify  key 
stations,  using  the  planning  and  public 
participation  process  set  forth  in 
paragraph  (d)  of  this  section,  and  taking 
into  consideration  the  following  criteria: 

(1)  Stations  where  passenger 
boardings  exceed  average  station 
passenger  boardings  on  the  rail  system 
by  at  least  fifteen  percent,  unless  such  a 
station  is  close  to  another  accessible 
station: 

(2)  Transfer  stations  on  a  rail  line  or 
between  rail  lines: 

(3)  Major  interchange  points  with 
other  transportation  modes,  including 
stations  connecting  with  major  parking 
facilities,  bus  terminals,  intercity  or 
commuter  rail  stations,  passenger  vessel 
terminals,  or  airports; 

(4)  End  stations,  unless  an  end  station 
is  close  to  another  accessible  station: 
and 

(5)  Stations  serving  major  activity 
centers,  such  as  employment  or 
government  centers,  institutions  of 
higher  education,  hospitals  or  other 
major  health  care  facilities,  or  other 
facilities  that  are  major  trip  generators 
for  individuals  with  disabilities. 

(c)(1)  Unless  the  entity  receives  an 
extension  under  paragraph  (c)(2)  of  this 
section,  the  public  entity  shall  achieve 
accessibility  of  key  stations  as  soon  as 
practicable,  but  in  no  case  later  than 
July  26. 1993. 

(2)  The  UMTA  Administrator  may 
grant  an  extension  of  this  completion 
date  for  key  station  accessibility  for  a 
period  up  to  July  26.  2020.  provided  that 
two-thirds  of  key  stations  are  made 
accessible  by  July  26.  2010.  Extensions 
may  be  granted  as  provided  in 
paragraph  (e)  of  this  section. 


(d)  The  public  entity  shall  develop  a 
plan  for  compliance  for  this  section.  The 
plan  shall  be  submitted  to  the 
appropriate  UMTA  regional  office  by 
July  26, 1992.  (See  appendix  B  to  this 
part  for  list.) 

(1)  The  public  entity  shall  consult  with 
individuals  with  disabilities  affected  by 
the  plan.  The  public  entity  also  shall 
hold  at  least  one  public  hearing  on  the 
plan  and  solicit  comments  on  it.  The 
plan  submitted  to  UMTA  shall  document 
this  public  participation,  including 
summaries  of  the  consultation  with 
individuals  with  disabilities  and  the 
comments  received  at  the  hearing  and 
during  the  comment  period.  The  plan 
also  shall  summarize  the  public  entity's 
responses  to  the  comments  and 
consultation. 

(2)  The  plan  shall  establish  milestones 
for  the  achievement  of  required 
accessibility  of  key  stations,  consistent 
with  the  requirements  of  this  section. 

(e)  A  public  entity  wishing  to  apply 
for  an  extension  of  the  July  26, 1993, 
deadline  for  key  station  accessibility 
shall  include  a  request  for  an  extension 
with  its  plan  submitted  to  UMTA  under 
paragraph  (d)  of  this  section.  Extensions 
may  be  granted  only  with  respect  to  key 
stations  which  need  extraordinarily 
expensive  structural  changes  to,  or 
replacement  of,  existing  facilities  (e.g.. 
installations  of  elevators,  raising  the 
entire  passenger  platform,  or  alterations 
of  similar  magnitude  and  cost).  Requests 
for  extensions  shall  provide  for 
completion  of  key  station  accessibility 
within  the  time  limits  set  forth  in 
paragraph  (c)  of  this  section.  The  UMTA 
Administrator  may  approve,  approve 
with  conditions,  modify,  or  disapprove 
any  request"  for  an  extension. 

§  37.49    Designation  of  responsible 
per8on(8)  for  intercity  and  commuter  rail 
stations. 

(a)  The  responsible  person(s) 
designated  in  accordance  with  this 
section  shall  bear  the  legal  and  financial 
responsibility  for  making  a  key  station 
accessible  in  the  same  proportion  as 
determined  under  this  section. 

(b)  In  the  case  of  a  station  more  than 
fifty  percent  of  which  is  owned  by  a 
public  entity,  the  public  entity  is  the 
responsible  party. 

(c)  In  the  case  of  a  station  more  than 
fifty  percent  of  which  is  owned  by  a 
private  entity  the  persons  providing 
commuter  or  intercity  rail  service  to  the 
station  are  the  responsible  parties,  in  a 
proportion  equal  to  the  percentage  of  all 
passenger  boardings  at  the  station 
attributable  to  the  service  of  each,  over 
the  entire  period  during  which  the 
station  is  made  accessible. 
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(d)  In  the  case  of  a  station  of  which  no 
entity  owns  more  than  fifty  percent,  the 
owners  of  the  station  (other  than  private 
entity  owners]  and  persons  providing 
intercity  or  commuter  rail  service  to  the 
station  are  the  responsible  persons. 

(1)  Half  the  responsibihty  for  the 
station  shall  be  assumed  by  the 
owner(s]  of  the  station.  The  owners 
shall  share  this  responsibility  in 
proportion  to  their  ownership  interest  in 
the  station,  over  the  period  during  which 
the  station  is  made  accessible. 

(2)  The  per8on(s)  providing  commuter 
or  intercity  rail  service  to  the  station 
shall  assume  the  other  half  of  the 
responsibility.  These  persons  shall  share 
this  responsibility.  These  persons  shall 
share  this  responsibility  for  the  station 
in  a  proportion  equal  to  the  percentage 
of  all  passenger  boardings  at  the  station 
attributable  to  the  service  of  each,  over 
the  period  during  which  the  station  is 
made  accessible. 

(e)  Persons  who  must  share 
responsibility  for  station  accessibility 
under  paragraphs  (c]  and  (d]  of  this 
section  may,  by  agreement,  allocate 
their  responsibihty  in  a  manner  different 
from  that  provided  in  this  section. 

§  37.51    Kay  stations  in  commutar  rail 
aystams. 

(a)  The  responsible  per8on(s]  shall 
make  key  stations  on  its  system  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs.  This  requirement 
is  separate  from  and  in  addition  to 
requirements  set  forth  in  §  37.43  of  this 
part. 

(b)  Each  commuter  authority  shall 
determine  which  stations  on  its  system 
are  key  stations.  The  commuter 
authority  shall  identify  key  stations, 
using  the  planning  and  public 
participation  process  set  forth  in 
paragraph  (d)  of  this  section,  and  taking 
into  consideration  the  following  criteria: 

(1)  Stations  where  passenger 
boardings  exceed  average  station 
passenger  boardings  on  the  rail  system 
by  at  least  fifteen  percent,  unless  such  a 
station  is  close  to  another  accessible 
station; 

(2)  Transfer  stations  on  a  rail  line  or 
between  rail  lines; 

(3)  Major  interchange  points  with 
other  transportation  modes,  including 
stations  coiuiecting  with  major  parking 
facilities,  bus  terminals,  intercity  or 
commuter  rail  stations,  passenger  vessel 
terminals,  or  airports; 

(4)  End  stations,  unless  an  end  station 
is  close  to  another  accessible  station; 
and 

(5)  Stations  serving  major  activity 
centers,  such  as  employment  or 
government  centers,  institutions  of 


higher  education,  hospitals  or  other 
major  health  care  facilities,  or  other 
facilities  that  are  major  trip  generators 
for  individuals  with  disabilities. 

(c)(1)  Except  as  provided  in  this 
paragraph,  the  responsible  person(s) 
shall  achieve  accessibility  of  key 
stations  as  soon  as  practicable,  but  in  no 
case  later  than  July  26, 1993. 

(2)  The  UMTA  Administrator  may 
grant  an  extension  of  this  deadline  for 
key  station  accessibility  for  a  period  up 
to  luly  26,  2010.  Extensions  may  be 
granted  as  provided  in  paragraph  (e)  of 
this  section. 

(d)  The  commuter  authority  and 
responsible  person(s)  for  stations 
involved  shall  develop  a  plan  for 
compliance  for  this  section.  This  plan 
shall  be  completed  and  submitted  to 
UMTA  by  July  26, 1992. 

(1)  The  commuter  authority  and 
responsible  per8on(s)  shall  consult  with 
individuals  with  disabilities  affected  by 
the  plan.  The  commuter  authority  and 
responsible  person(s)  also  shall  hold  at 
least  one  public  hearing  on  the  plan  and 
solicit  comments  on  it.  The  plan  shall 
document  this  public  participation, 
including  summaries  of  the  consultation 
with  individuals  with  disabilities  and 
the  comments  received  at  the  hearing 
and  during  the  comment  period.  The 
plan  also  shall  summarize  the 
responsible  person(s)  responses  to  the 
comments  and  consultation. 

(2)  The  plan  shall  establish  milestones 
for  the  achievement  of  required 
accessibility  of  key  stations,  consistent 
with  the  requirements  of  this  section. 

(3)  The  conunuter  authority  and 
responsible  person(s)  of  each  key 
station  identified  in  the  plan  shall,  by 
mutual  agreement,  designate  a  project 
manager  for  the  purpose  of  undertaking 
the  work  of  making  the  key  station 
accessible. 

(e)  Any  commuter  authority  and/or 
responsible  person(s)  wishing  to  apply 
for  an  extension  of  the  July  26. 1993. 
deadline  for  key  station  accessibility 
shall  include  a  request  for  extension 
with  its  plan  submitted  to  under 
paragraph  (d)  of  this  section.  Extensions 
may  be  granted  only  in  a  case  where 
raising  the  entire  passenger  platform  is 
the  only  means  available  of  attaining 
accessibility  or  where  other 
extraordinarily  expensive  structural 
changes  (e.g..  installations  of  elevators, 
or  alterations  of  magnitude  and  cost 
similar  to  installing  an  elevator  or 
raising  the  entire  passenger  platform) 
are  necessary  to  attain  accessibility. 
Requests  for  extensions  shall  provide 
for  completion  of  key  station 
accessibility  within  the  time  limits  set 
forth  in  paragraph  (c)  of  this  section. 
The  UMTA  Administrator  may  approve. 


approve  with  conditions,  modify,  or 
disapprove  any  request  for  an  extension. 

§37.53    Exception  for  Naw  York  and 
PMiadalphla. 

(a)  The  following  agreements  entered 
into  in  New  York,  New  York,  and 
Philadelphia,  Pennsylvania,  contain  lists 
of  key  stations  for  the  public  entities 
that  are  a  party  to  those  agreements  for 
those  service  lines  identified  in  the 
agreements.  The  identification  of  key 
stations  under  these  agreements  is 
deemed  to  be  in  compliance  with  the 
requirements  of  this  Subpart. 

(1]  Settlement  Agreement  by  and 
among  Eastern  Paralyzed  Veterans 
Association,  Inc.,  James  J.  Peters, 
Terrance  Moakley,  and  Denise  Figoeroa, 
individually  and  as  representatives  of 
the  class  of  all  persons  similarly 
situated  (collectively,  "the  EPVA  class 
representatives");  and  Metropolitan 
Transportation  Authority,  New  York 
City  Transit  Authority,  and  Manhattan 
and  Bronx  Surface  Transit  Operating 
Authority  (October  4, 1984). 

(2)  Settlement  Agreement  by  and 
between  Eastern  Paralyzed  Veterans 
Association  of  Pennsylvania,  Inc.,  and 
James  J.  Peters,  individually:  and  Dudley 
R.  Sykes,  as  Commissioner  of  the 
Philadelphia  Department  of  Public 
Property,  and  his  successors  in  o^ice 
and  the  City  of  Philadelphia  (collectively 
"the  City")  and  Southeastern 
Pennsylvania  Transportation  Authority 
Oune  28. 1989). 

(b)  To  comply  with  §§  37.47  (b)  and 
(d)  or  37.51  (b)  and  (d)  of  this  part,  the 
entities  named  in  the  agreements  are 
required  to  use  their  public  participation 
and  planning  processes  only  to  develop 
and  submit  to  the  UMTA  Administrator 
plans  for  timely  completion  of  key 
station  accessibilty,  as  provided  in  this 
subpart. 

(c)  In  making  accessible  the  key 
stations  identified  under  the  agreements 
cited  in  this  section,  the  entities  named 
in  the  agreements  are  subject  to  the 
requirements  of  S  37.9  of  this  part. 


S37^    Intarctty mi atattoni 

All  intercity  rail  stations  shall  be 
made  readily  accessible  to  and  usable 
by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  as  soon  as  practicable,  but 
in  no  event  later  than  July  28,  2010.  This 
requirement  is  separate  from  and  In 
addition  to  requirements  set  forth  in 
8  37.43  of  this  part. 

S37^    Raqulrad  eoopawMon. 

An  owner  or  person  in  control  of  an 
intercity  or  commuter  rail  station  shall 
provide  reasonable  cooperation  to  the 
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responsible  persoki 
with  respect  to  th; 
responsible  persa  a 
requirements  of 


[s]  for  that  station 
efforts  of  the 
to  comply  with  the 
subpart. 


t  tis 


$  37.59    Differences  In  acceMibllity 
completion  dates. 


serves  both  rapid 
systems),  accesss 


Where  differen  completion  dates  for 
accessible  statior  s  are  established 
under  this  part  foi  a  station  or  portions 
of  a  station  (e.g.,  i  xtensions  of  different 
periods  of  time  fo  •  a  station  which 
I  and  commuter  rail 
bility  to  the  following 
elements  of  the  st  ition  shall  be  achieved 
by  the  earlier  of  t  le  completion  dates 
involved: 

(a)  Common  clients  of  the  station; 

(b)  Portions  of  t  le  facility  directly 
serving  the  rail  sy  jtem  with  the  earlier 
completion  date:  i  nd 

(c)  An  accessib  e  path  from  common 
elements  of  the  st  ition  to  portions  of  the 
facility  directly  se  rving  the  rail  system 
with  the  earlier  c(  mpletion  date. 


§37.61    Public  trarisportation 
and  activities  in  exi  iting 


ma 


(a)  A  public 
designated  public 
program  or  activilK' 
existir.g  facility  sc 
its  entirety,  the 
readily  accessible 
individuals  with 

(b)  This  section 
public  entity  to 
to  existing  faciliti 
facilities  accessib 
use  wheelchairs 
extent  required  bj 
to  alterations)  or 
part  (with  respect 
Entities  shall 
applicable  access)b 
such  facilities 

(c)  Public  entities 
facilities  that,  as 
(b)  of  this  section 
made  accessible 
wheelchairs,  are 
to  such  individual^ 
available  to  the 
facilities  when  th( 
utilize  or  benefit 


9§  37.63-37.69    [Ri 


programs 
facilities, 
entity  shall  operate  a 
transportation 
conducted  in  an 
that,  when  viewed  in 
prpgram  or  activity  is 
to  and  usable  by 
cisabilities. 
does  not  require  a 
ke  structural  changes 
I  s  in  order  to  make  the 
e  by  individuals  who 
I  nless  and  to  the 
§  37.43  (with  respect 
§  37.47  or  37.51  of  this 
to  key  stations), 
com  )ly  with  other 

ility  requirements  for 


.  with  respect  to 
vided  in  paragraph 
are  not  required  to  be 
individuals  who  use 
required  to  provide 
services  made 
general  public  at  such 
individuals  could  not 
the  services. 


f  rov 


t)i 
rot 


f  om  I 


»rvedj 


Subpart  D— Acquisition  of  Acceuibie 
Vehicles  By  Publi^  Entities 

S  37.71    Purctiase  ^r  lease  of  new  non^all 
vehicles  by  public  Entitles  operating  fixed 
route  systems. 

(a)  Except  as  provided  elsewhere  in 
this  section,  each  public  entity  operating 
a  Bxed  route  systam  making  a 
solicitation  after  August  25, 1990,  to 
purchase  or  lease  a  new  bus  or  other 
new  vehicle  for  u^  on  the  system,  shall 


ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(b)  A  pubilc  entity  may  purchase  or 
lease  a  new  bus  that  is  not  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  if  it  applies  for, 
and  the  UMTA  Administrator  grants,  a 
waiver  as  provided  for  in  this  section. 

(c)  Before  submitting  a  request  for 
such  a  waiver,  the  public  entity  shall 
hold  at  least  one  public  hearing 
concerning  the  proposed  request. 

(d)  The  UMTA  Administrator  may 
grant  a  request  for  such  a  waiver  if  the 
public  entity  demonstrates  to  the  UMTA 
Administrator's  satisfaction  that — 

(1)  The  initial  solicitation  for  new 
buses  made  by  the  public  entity 
specified  that  all  new  buses  were  to  be 
lift-equipped  and  were  to  be  otherwise 
accessible  to  and  usable  by  individuals 
with  disabilities; 

(2)  Hydraulic,  electromechanical,  or 
other  lifts  for  such  new  buses  could  not 
be  provided  by  any  qualified  lift 
manufacturer  to  the  manufacturer  of 
such  new  buses  in  sufficient  time  to 
comply  with  the  solicitation:  and 

(3)  Any  further  delay  in  purchasing 
new  buses  equipped  with  such 
necessary  lifts  would  significantly 
impair  transportation  services  in  the 
community  served  by  the  public  entity. 

(e)  The  public  entity  shall  include  with 
its  waiver  request  a  copy  of  the  initial 
solicitation  and  written  documentation 
from  the  bus  manufacturer  of  its  good 
faith  efforts  to  obtain  lifts  in  time  to 
comply  with  the  solicitation,  and  a  full 
justification  for  the  assertion  that  the 
delay  in  bus  procurement  needed  to 
obtain  a  lift-equipped  bus  would 
significantly  impair  transportation 
services  in  the  community.  This 
documentation  shall  include  a  specific 
date  at  which  the  lifts  could  be  supplied, 
copies  of  advertisements  in  trade 
publications  and  inquiries  to  trade 
associations  seeking  lifts,  and 
documentation  of  the  public  hearing. 

(f)  Any  waiver  granted  by  the  UMTA 
Administrator  under  this  section  shall 
be  subject  to  the  following  conditions: 

(1)  The  waiver  shall  apply  only  to  the 
particular  bus  delivery  to  which  the 
waiver  request  pertains: 

(2)  The  waiver  shall  include  a 
termination  date,  which  will  be  based 
on  information  concerning  when  lifts 
will  become  available  for  installation  on 
the  new  buses  the  public  entity  is 
purchasing.  Buses  delivered  after  this 
date,  even  though  procured  under  a 
solicitation  to  which  a  waiver  applied, 
shall  be  equipped  with  lifts; 


(3)  Any  bus  obtained  subject  to  the 
waiver  shall  be  capable  of  accepting  a 
lift,  and  the  public  entity  shall  install  a 
lift  as  soon  as  one  becomes  available; 

(4)  Such  other  terms  and  conditions  as 
the  UMTA  Administrator  may  impose. 

(g)(1)  When  the  UMTA  Administrator 
grants  a  waiver  under  this  section,  he/ 
she  shall  promptly  notify  the 
appropriate  committees  of  Congress. 

(2)  If  the  UMTA  Administrator  has 
reasonable  cause  to  believe  that  a 
public  entity  fraudulently  applied  for  a 
waiver  under  this  section,  the  UMTA 
Administrator  shall: 

(i)  Cancel  the  waiver  if  it  is  still  in 
effect;  and 

(ii)  Take  other  appropriate  action. 

§  37.73    Purchase  or  lease  of  used  non-rail 
vehicles  by  pubilc  entities  operating  fixed 
route  systems. 

(a)  Except  as  provided  elsewhere  in 
this  section,  each  public  entity  operating 
a  fixed  route  system  purchasing  or 
leasing,  after  August  25, 1990,  a  used  bus 
or  other  used  vehicle  for  use  on  the 
system,  shall  ensure  that  the  vehicle  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(b)  A  public  entity  may  purchase  or 
lease  a  used  vehicle  for  use  on  its  fixed 
route  system  that  is  not  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  if,  after  making 
demonstrated  good  faith  efforts  to 
obtain  an  accessible  vehicle,  it  is  unable 
to  do  so. 

(c)  Good  faith  efforts  shall  include  at 
least  the  following  steps: 

(1)  An  initial  solicitation  for  used 
vehicles  specifying  that  all  used  vehicles 
are  to  be  lift-equipped  and  otherwise 
accessible  to  and  usable  by  individuals 
with  disabilities,  or,  if  an  initial 
solicitation  is  not  used,  a  documented 
communication  so  stating: 

(2)  A  nationwide  search  for  accessible 
vehicles,  involving  specific  inquiries  to 
used  vehicle  dealers  and  other  transit 
providers;  and 

(3)  Advertising  in  trade  publications 
and  contacting  trade  associations. 

(d)  Each  public  entity  purchasing  or 
leasing  used  vehicles  that  are  not 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  shall  retain 
documentation  of  the  specific  good  faith 
efforts  it  made  for  three  years  from  the 
date  the  vehicles  were  purchased.  These 
records  shall  be  made  available,  on 
request  to  the  UMTA  Administrator  and 
the  public. 
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§  37.75    Rwnanufactur*  of  non-raH 
vahtdM  and  purchn*  or  loaa*  of 
r«fiumufactur«d  non-rail  vatitetaa  by  pubHc 
•ntltlM  operating  flxad  rout*  aystama. 

(a)  This  section  applies  to  any  public 
entity  operating  a  fixed  route  system 
which  takes  one  of  the  following 
actions: 

(1}  After  August  25. 1990, 
remanufactures  a  bus  or  other  vehicle  so 
as  to  extend  its  useful  life  for  Ave  years 
or  more  or  makes  a  solicitation  for  such 
remanufacturing;  or 

(2)  Purchases  or  leases  a  bus  or  other 
vehicle  which  has  been  remanufactured 
so  as  to  extend  its  useful  life  for  five 
years  or  more,  where  the  purchase  or 
lease  occurs  after  August  25, 1990,  and 
during  the  period  in  which  the  useful  life 
of  the  vehicle  is  extended. 

(b)  Vehicles  acquired  through  the 
actions  listed  in  paragraph  (a)  of  this 
section  shall,  to  the  maximum  extent 
feasible,  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

(c)  For  purposes  of  this  section,  it 
shall  be  considered  feasible  to 
remanufacture  a  bus  or  other  motor 
vehicle  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  unless  an  engineering 
analysis  demonstrates  that  including 
accessibility  features  required  by  this 
part  would  have  a  significant  adverse 
effect  on  the  structural  integrity  of  the 
vehicle. 

(d)  If  a  public  entity  operates  a  fixed 
route  system,  any  segment  of  vyhich  is 
included  on  the  National  Register  of 
Historic  Places,  and  if  making  a  vehicle 
of  historic  character  used  solely  on  such 
segment  readily  accessible  to  and 
Usable  by  individuals  with  disabilities 
would  significantly  alter  the  historic 
character  of  such  vehicle,  the  public 
entity  has  only  to  make  (or  purchase  or 
lease  a  remanufactured  vehicle  with) 
those  modifications  to  make  the  vehicle 
accessible  which  do  not  alter  the 
historic  character  of  such  vehicle,  in 
consultation  with  the  National  Register 
of  Historic  Places. 

(e)  A  public  entity  operating  a  fixed 
route  system  as  described  in  paragraph 
(d)  of  this  section  may  apply  in  writing 
to  the  UMTA  Administrator  for  a 
determination  of  the  historic  character 
of  the  vehicle.  The  UMTA  Administrator 
shall  refer  such  requests  to  the  National 
Register  of  Historic  Places,  and  shall 
rely  on  its  advice  in  making 
determinations  of  the  historic  character 
of  the  vehicle. 


§  37.77   ^reltaaa  or  laaaa  of  naw  non-rail 
vehldaa  by  puMIc  antittaa  oparating  a 
demand  rasponatva  ayatam  for  ttta  ganaral 
public. 

(a)  Except  as  provided  in  this  section, 
a  public  entity  operating  a  demand 
responsive  system  for  the  general  public 
making  a  solicitation  after  August  25, 
1990,  to  purchase  or  lease  a  new  bus  or 
other  new  vehicle  for  use  on  the  system, 
shall  ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(b)  If  the  system,  when  viewed  in  its 
entirety,  provides  a  level  of  service  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs, 
equivalent  to  the  level  of  service  it 
provides  to  individuals  without 
disabilities,  it  may  purchase  new 
vehicles  that  are  not  readily  accessible 
to  and  usable  by  individuals  with 
disabilities. 

(c)  For  purposes  of  this  section,  a 
demand  responsive  system,  when 
viewed  in  its  entirety,  shall  be  deemed 
to  provide  equivalent  service  if  the 
service  available  to  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  is  provided  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  the  individual  and  is  equivalent 
to  the  service  provided  other  individuals 
with  respect  to  the  following  service 
characteristics: 

(1)  Response  time; 

(2)  Fares; 

(3)  Geographic  area  of  service; 

(4)  Hours  and  days  of  service; 

(5)  Restrictions  or  priorities  based  on 
trip  purpose; 

(6J  Availability  of  information  and 
reservations  capability;  and 

(7)  Any  constraints  on  capacity  or 
service  availability. 

(d)  A  public  entity  receiving  UMTA 
funds  under  section  18  or  a  public  entity 
in  a  small  urbanized  area  which 
receives  UMTA  funds  under  Section  9 
from  a  state  administering  agency  rather 
than  directly  from  UMTA.  which 
determines  that  its  service  to  individuals 
with  disabilities  is  equivalent  to  that 
provided  other  persons  shall,  before  any 
procurement  of  an  inaccessible  vehicle, 
file  with  the  appropriate  state  program 
office  a  certificate  that  it  provides 
equivalent  service  meeting  the 
standards  of  paragraph  (c)  of  this 
section.  Public  entities  operating 
demand  responsive  service  receiving 
funds  under  any  other  section  of  the 
UMT  Act  shall  file  the  certificate  with 
the  appropriate  UMTA  regional  office.  A 
public  entity  which  does  not  receive 
UMTA  funds  shall  make  such  a 
certificate  and  retain  it  in  its  files, 
subject  to  inspection  on  request  of 


UMTA.  All  certificates  under  this 
paragraph  may  be  made  and  filed  in 
connection  with  a  particular 
procurement  or  in  advance  of  a 
procurement;  however,  no  certificate 
shall  be  valid  for  more  than  one  year.  A 
copy  of  the  required  certificate  is  found 
in  appendix  C  to  this  part. 

(e)  The  waiver  mechanism  set  forth  in 
S  37.71(bH8)  (unavailabiUty  of  lifts)  of 
this  subpart  shall  also  be  available  to 
public  entities  operating  a  demand 
responsive  system  for  the  general  public. 

S  37.79    Purchaaa  or  laaaa  of  naw  rai 
vaMciaa  by  public  antlUaa  oparating  rapid 
or  Nght  raN  ayatama. 

Each  public  entity  operating  a  rapid  or 
light  rail  system  making  a  solicitation 
after  August  25, 1990.  to  purchase  or 
lease  a  new  rapid  or  light  rail  vehicle  for 
use  on  the  system  shall  ensure  that  the 
vehicle  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

§37.81    Purchaaa  or  laaaa  of  uaad  ral 
vatildaa  by  public  antitlaa  oparating  rapid 
or  light  rail  ayatama. 

(a)  Except  as  provided  elsewhere  in 
this  section,  each  public  entity  operating 
a  rapid  or  light  rail  system  which,  after 
August  25. 1990.  purchases  or  leases  a 
used  rapid  or  light  rail  vehicle  for  use  on 
the  system  shall  ensure  that  the  vehicle 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(b)  A  public  entity  may  purchase  or 
lease  a  used  rapid  or  light  rail  vehicle 
for  use  on  its  rapid  or  light  rail  system 
that  is  not  readily  accessible  to  and 
usable  by  individuals  if,  after  making 
demonstrated  good  faith  efforts  to 
obtain  an  accessible  veh'cle,  it  is  unable 
to  do  so. 

(c)  Good  faith  efforts  shall  include  at 
least  the  following  steps: 

(1)  The  initial  solicitation  for  used 
vehicles  made  by  the  public  entity 
specifying  that  all  used  vehicles  were  to 
be  accessible  to  and  usable  by 
individuals  with  disabiUties,  or,  if  a 
solicitation  is  not  used,  a  documented 
communication  so  stating; 

(2)  A  nationwide  search  for  accessible 
vehicles,  involving  specific  inquiries  to 
manufacturers  and  other  transit 
providers;  and 

(3)  Advertising  in  trade  publications 
and  contacting  trade  associations. 

(d)  Each  public  entity  purchasing  or 
leasing  used  rapid  or  light  rail  vehicles 
that  are  not  readily  accessible  to  and 
usable  by  individuals  with  disabilities 
shall  retain  documentation  of  the 
specific  good  faith  efforts  it  made  for 
three  years  from  the  date  the  vehicles 
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§  37.83    Remanufa^ture  of  rail  vehicles  and 
purchase  or  lease  9f  remanufactured  rail 
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§  37.85    Purchase  or  lease  of  r>ew  Intercity 
and  commutef  rail  cars. 

Amtrak  or  a  commuter  authority 
making  a  solicitation  after  August  25, 
1990,  to  purchase  or  lease  a  new 
intercity  or  commuter  rail  car  for  use  on 
the  system  shall  ensure  that  the  vehicle 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

§  37.87    Purchase  or  lease  of  used  Intercity 
and  commuter  rail  cars. 

(a)  Except  as  provided  elsewhere  in 
this  section,  Amtrak  or  acommuter 
authority  purchasing  or  leasing  a  used 
intercity  or  commuter  rail  car  after 
August  25, 1990,  shall  ensure  that  the  car 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(b)  Amtrak  or  a  commuter  authority 
may  purchase  or  lease  a  used  intercity 
or  commuter  rail  car  that  is  not  readily 
accessible  to  and  usable  by  individuals 
if,  after  making  demonstrated  good  faith 
efforts  to  obtain  an  accessible  vehicle,  it 
is  unable  to  do  so. 

(c)  Good  faith  efforts  shall  include  at 
least  the  following  steps: 

(1)  An  initial  solicitation  for  used 
vehicles  specifying  that  all  used  vehicles 
accessible  to  and  usable  by  individuals 
with  disabilities; 

(2)  A  nationwide  search  for  accessible 
vehicles,  involving  specific  inquiries  to 
used  vehicle  dealers  and  other  transit 
providers;  and 

(3)  Advertising  in  trade  publications 
and  contacting  trade  associations. 

(d)  Amtrak  and  commuter  authorities 
purchasing  or  leasing  used  intercity  or 
commuter  rail  cars  that  are  not  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  shall  retain 
documentation  of  the  specific  good  faith 
efforts  that  were  made  for  three  years 
from  the  date  the  cars  were  purchased. 
These  records  shall  be  made  available, 
to  request,  to  the  Federal  Railroad 
Administration  or  UMTA  Administrator, 
as  applicable.  These  records  shall  be 
made  available  to  the  public,  on  request. 

§  37.89    Remanufacture  of  intercity  and 
commuter  rail  cars  and  purchase  or  lease 
of  remanufactured  intercity  and  commuter 
rail  cars. 

(a)  This  section  applies  to  Amtrak  or  a 
commuter  authority  which  takes  one  of 
the  following  actions: 

(1)  Remanufactures  an  intercity  or 
commuter  rail  car  so  as  to  extend  its 
useful  life  for  ten  years  or  more; 

(2)  Purchases  or  leases  an  intercity  or 
commuter  rail  car  which  has  been 
remanufactured  so  as  to  extend  its 
useful  life  for  ten  years  or  more. 


(b)  Intercity  and  commuter  rail  cars 
listed  in  paragraph  (a)  of  this  section 
shall,  to  the  maximum  extent  feasible, 
be  readily  accessible  to  and  usable  by 
individuals  with  disabihties,  including 
individuals  who  use  wheelchairs. 

(c)  For  purposes  of  this  section,  it 
shall  be  considered  feasible  to 
remanufacture  an  intercity  or  commuter 
rail  car  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  unless  an  engineering 
analysis  demonstrates  that 
remanufacturing  the  car  to  be  accessible 
would  have  a  significant  adverse  effect 
on  the  structural  integrity  of  the  car. 

§  37.91    Wheelchair  locations  and  food 
service  on  intercity  rail  trains. 

(a)  As  soon  as  practicable,  but  in  no 
event  later  than  }uly  26, 1995,  each 
person  providing  intercity  rail  service 
shall  provide  on  each  train  a  number  of 
spaces — 

(1)  To  park  wheelchairs  (to 
accommodate  individuals  who  wish  to 
remain  in  their  wheelchairs)  equal  to  not 
less  than  one  half  of  the  number  of 
single  level  rail  passenger  coaches  in  the 
train;  and 

(2)  To  fold  and  store  wheelchairs  (to 
accommodate  individuals  who  wish  to 
transfer  to  coach  seats)  equal  to  not  less 
than  one  half  the  number  of  single  level 
rail  passenger  coaches  in  the  train. 

(b)  As  soon  as  practicable,  but  in  no 
event  later  than  July  26,  2000,  each 
person  providing  intercity  rail  service 
shall  provide  on  each  train  a  number  of 
spaces — 

(1)  To  park  wheelchairs  (to 
accommodate  individuals  who  wish  to 
remain  in  their  wheelchairs)  equal  to  not 
less  than  the  total  number  of  single  level 
rail  passenger  coaches  in  the  train;  and 

(2)  To  fold  and  store  wheelchairs  (to 
accommodate  individuals  who  wish  to 
transfer  to  coach  seats)  equal  to  not  less 
than  the  total  number  of  single  level  rail 
passenger  coaches  in  the  train. 

(c)  In  complying  with  paragraphs  (a) 
and  (b)  of  this  section,  a  person 
providing  intercity  rail  service  may  not 
provide  more  than  two  spaces  to  park 
wheelchairs  nor  more  than  two  spaces 
to  fold  and  store  wheelchairs  in  any  one 
coach  or  food  service  car. 

(d)  Unless  not  practicable,  a  person 
providing  intercity  rail  transportation 
shall  place  an  accessible  car  adjacent  to 
the  end  of  a  single  level  dining  car 
through  which  an  individual  who  uses  a 
wheelchair  may  enter. 

(e)  On  any  train  in  which  either  a 
single  level  or  bi-level  dining  car  is  used 
to  provide  food  service,  a  person 
providing  intercity  rail  service  shall 
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provide  appropriate  aids  and  services  to 
ensure  that  equivalent  food  service  is 
available  to  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  and  to  passengers 
traveling  with  such  individuals. 
Appropriate  auxiliary  aids  and  services 
include  providing  a  hard  surface  on 
which  to  eat. 

(f)  This  section  does  not  require  the 
provision  of  securement  devices  on 
intercity  rail  cars. 

9  37.93   One  car  per  train  rule. 

(a)  The  definition  of  accessible  for 
purposes  of  meeting  the  one  car  per 
train  rule  is  spelled  out  in  the  applicable 
subpart  for  each  transportation  system 
type  in  part  38  of  this  title. 

(b)  Each  person  providing  intercity 
rail  service  and  each  commuter  rail 
authority  shall  etisure  that,  as  soon  as 
practicable,  but  in  no  event  later  than 
July  26, 1995,  that  each  train  has  one  car 
that  is  readily  accessible  to  and  usable 
by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

(c)  Each  public  entity  providing  light 
or  rapid  rail  service  shall  ensure  that 
each  train,  consisting  of  two  or  more 
vehicles,  includes  at  least  one  car  that  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  as 
soon  as  practicable  but  in  no  case  later 
than  luly  25, 1995. 

§  37.9S    Ferrlea  and  other  peMenger 
vMMla  operated  by  ptibNc  antltlet. 
[Reaerved] 

U  37.97-37.99    [Reaerved] 

Subpart  E— Acquisition  of  Accoselbl* 
VehlctM  By  Private  Entiti** 

§  37.101    Purchaae  or  leaee  of  vehicles  by 
privets  sntniss  not  primarily  engaged  In  the 
businsss  of  transporting  psopls. 

(a)  Application.  This  section  applies 
to  all  purchases  or  leases  of  vehicles  by 
private  entities  which  are  not  primarily 
engaged  in  the  business  of  transporting 
people,  in  which  a  solicitation  for  the 
vehicle  is  made  after  August  25, 1990. 

[h]  Fixed  Route  System.  Vehicle 
Capacity  Over  16.  If  the  entity  operates 
a  Hxed  route  system  and  purchases  or 
leases  a  vehicle  with  a  seating  capacity 
of  over  16  passengers  (including  the 
driver]  for  use  on  the  system,  it  shall 
ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

[c]  Fixed  Route  System.  Vehicle 
Capacity  of  16  or  Fewer.  If  the  entity 
operates  a  fixed  route  system  and 
purchases  or  leases  a  vehicle  with  a 


seating  capacity  of  16  or  fewer 
passengers  (including  the  driver)  for  use 
on  the  system,  it  shall  ensure  that  the 
vehicle  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  system,  when 
viewed  in  its  entirety,  meets  the 
standard  for  equivalent  service  of 
5  37.105  of  this  part. 

(d)  Demand  Responsive  System. 
Vehicle  Capacity  Over  16.  If  the  entity 
operates  a  demand  responsive  system, 
and  purchases  or  leases  a  vehicle  with  a 
seating  capacity  of  over  16  passengers 
(including  the  driver)  for  use  on  the 
system,  it  shall  ensure  that  the  vehicle  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  unless 
the  system,  when  viewed  in  its  entirety, 
meets  the  standard  for  equivalent 
service  of  {  37.105  of  this  part. 

9  37.103    PurofMSS  or  Isaas  of  new  non-rsH 
vshldss  by  privsts  sntttiss  prfcnsrNy 
engaged  In  ttis  business  of  trsnsporting 


(a)  Application.  This  section  applies 
to  all  acquisitions  of  new  vehicles  by 
private  entities  which  are  primarily 
engaged  in  the  business  of  transporting 
people  and  whose  operations  affect 
commerce,  in  which  a  solicitation  for  the 
vehicle  is  made  (except  as  provided  in 
paragraph  (d)  of  this  section)  after 
August  25, 1990. 

(b)  Fixed  Route  Systems.  If  the  entity 
operates  a  fixed  route  system,  and 
purchases  or  leases  a  new  vehicle  other 
than  an  automobile,  a  van  with  a  seating 
capacity  of  less  than  eight  persons 
(including  the  driver),  or  an  over-the- 
road  bus,  it  shall  ensure  that  the  vehicle 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(c)  Demand  Responsive  Systems.  If 
the  entity  operates  a  demand  responsive 
system,  and  purchases  or  leases  a  new 
vehicle  other  than  an  automobile,  a  van 
with  a  seating  capacity  of  less  than  eight 
persons  (including  the  driver),  or  an 
over-the-road  bus,  it  shall  ensure  that 
the  vehicle  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  system,  when 
viewed  in  its  entirety,  meets  the 
standard  for  equivalent  service  of 

S  37.105  of  this  part. 

(d)  Vans  with  a  Capacity  of  Fewer 
than  8  Persons.  If  the  entity  operates 
either  a  Rxed  route  or  demand 
responsive  system,  and  purchases  or 
leases  a  new  van  with  a  seating 
capacity  of  fewer  than  eight  persons 
including  the  driver  (the  solicitation  for 
the  vehicle  being  made  after  February 


25, 1992),  the  entity  shall  ensure  that  the 
vehicle  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  system,  when 
viewed  in  its  entirety,  meets  the 
standard  for  equivalent  service  of 
9  37.105  of  this  part. 

937.105    Equtvatent  aervlcs  standard. 

For  purposes  of  9  9  37.101  and  37.103 
of  this  part,  a  fixed  route  system  or 
demand  responsive  system,  when 
viewed  in  its  entirety,  shall  be  deemed 
to  provide  equivalent  service  if  the 
service  available  to  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  is  provided  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  the  individual  and  is  equivalent 
to  the  service  provided  other  individuals 
with  respect  to  the  following  service 
characteristics: 

(a)  (1)  Schedules/headways  (if  the 
system  is  fixed  route); 

(2)  Response  time  (if  the  system  is 
demand  responsive); 

(b)  Fares; 

(c)  Geographic  area  of  service; 

(d)  Hours  and  days  of  service; 

(e)  Availability  of  information; 

(f)  Reservations  capability  (if  the 
system  is  demand  responsive); 

(g)  Any  constraints  on  capacity  or 
service  availability; 

(h)  Restiictions  priorities  based  on 
trip  purpose  (if  the  system  is  demand 
responsive). 


937.107    Aoquiaitlon  of . 

by  privets  sntWss  primsrtty  sngsgsd  In  Ihs 

lOf 


(a)  A  private  entity  which  is  primarily 
engaged  in  the  business  of  transporting 
people  and  whose  operations  affect 
commerce,  which  makes  a  solicitation 
after  February  25, 1992,  to  purchase  or 
lease  a  new  rail  passenger  car  to  be 
used  in  providing  specified  public 
transportation,  shall  ensure  that  the  car 
is  readily  accessible  to,  and  usable  by, 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs.  The 
accessibility  standards  in  part  38  of  this 
tide  which  apply  depend  upon  die  type 
of  service  in  which  the  car  will  be  used. 

(b)  Except  as  provided  in  paragraph 
(c)  of  tills  section,  a  private  entity  which 
is  primarily  engaged  in  transporting 
people  and  whose  operations  affect 
commerce,  which  remanufactures  a  rail 
passenger  car  to  be  used  in  providing 
specified  public  transportation  to  extend 
its  useful  life  for  ten  years  or  more,  or 
purchases  or  leases  such  a 
remanufactured  rail  car.  shall  ensure 
that  the  rail  car,  to  the  maximum  extent 
feasible,  is  made  readily  accessible  to 
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and  usable  by  ind  viduals  with 
disabilities,  incluc  ing  individuals  who 
use  wheelchairs.  I  or  purposes  of  this 
paragraph,  it  shali  be  considered 
feasible  to  remani  facture  a  rail  , 

passenger  car  to  be  readily  accessible  to 
and  usable  by  ind  viduals  with 
disabilities,,  incluc  ing  individuals  who 
use  wheelchairs,  i  nless  an  engineering 
analysis  demonstiates  that  doing  so 
would  have  a  sign  ficant  adverse  effect 
on  the  structural  i;  itegrity  of  the  car. 

(c)  Compliance  vith  paragraph  (b)  of 
this  section  is  not  equired  to  the  extent 
that  it  would  sign!  icantly  alter  the 
historic  or  antiqua  ted  character  of  a 
historic  or  antiqua  ted  rail  passenger  car, 
or  a  rail  station  S6  rved  exclusively  by 
such  cars,  or  wou  d  result  in  the 
violation  of  any  n  le,  regulation, 
standard  or  order  issued  by  the 
Secretary  under  tl  e  Federal  Railroad 
Safety  Act  of  1970  For  purposes  of  this 
section,  a  historic  or  antiquated  rail 
passenger  car  me<  ns  a  rail  passenger 
car — 

(1)  Which  is  not  less  than  30  years  old 
at  the  time  of  its  u  se  for  transporting 
individuals; 

(2)  The  manufac  turer  of  which  is  no 
longer  in  the  busir  ess  of  manufacturing 
rail  passenger  car  i;  and 

(3)  Which— 

(i)  Has  a  consec  uential  association 
with  events  or  pei  sons  significant  to  the 
past;  or 

(ii)  Embodies,  or  is  being  restored  to 
embody,  the  distinctive  characteristics 
of  a  type  of  rail  passenger  car  used  in 
the  past,  or  to  represent  a  time  period 
which  has  passedl 

§  37.109    Ferrte*  a^d  ottwr  passenger 
vessels  operated  by  private  entitles. 
[Reserved] 

§37.111-37.119    [Reserved] 

Subpart  F— Parat^anslt  as  a 
Complement  to  FJixed  Route  Service 

§37.121     Requirement  for  comparable 
comptententary  par  atransit  service. 

(a)  Except  as  pi  ovided  in  paragraph 
(c)  of  this  section,  each  public  entity 
operating  a  fixed  route  system  shall 
provide  paratransit  or  other  special 
service  to  Individ  lals  with  disabilities 
that  is  comparabl  i  to  the  level  of  service 
provided  to  indiv  duals  without 
disabilities  who  use  the  fixed  route 
system. 

(b]  To  be  deem  >d  comparable  to  Hxed 
route  service,  a  c(  implementary 
paratransit  systeii  shall  meet  the 
requirements  of  5  §  37.123-37.133  of  this 
subpart.  The  requirement  to  comply  with 
§  37.131  may  be  r  lodified  in  accordance 
with  the  provisioi  is  of  this  subpart 
relating  to  undue  financial  burden. 


(c)  Requirements  for  complementary 
paratransit  do  not  apply  to  commuter 
bus,  commuter  rail,  or  intercity  rail 
systems. 

§  37. 1 23    ADA  paratransit  eligibility: 
Standards. 

(a)  Public  entities  required  by  §  37.121 
of  this  subpart  to  provide 
complementary  paratransit  service  shall 
provide  the  service  to  the  ADA 
paratransit  eligible  individuals 
described  in  paragraph  (e)  of  this 
section. 

(b)  If  an  individual  meets  the 
eligibility  criteria  of  this  section  with 
respect  to  some  trips  but  not  others,  the 
individual  shall  be  ADA  paratransit 
eligible  only  for  those  trips  for  which  he 
or  she  meets  the  criteria. 

(c)  Individuals  may  be  ADA 
paratransit  eligible  on  the  basis  of  a 
permanent  or  temporary  disability. 

(d)  Public  entities  may  provide 
complementary  paratransit  service  to 
persons  other  than  ADA  paratransit 
eligible  individuals.  However,  only  the 
cost  of  service  to  ADA  paratransit 
eligible  individuals  may  be  considered 
in  a  public  entity's  request  for  an  undue 
financial  biu-den  waiver  under 

§S  37.151-37.155  of  this  part. 

(e)  The  following  individuals  are  ADA 
paratransit  eligible: 

(1)  Any  individual  with  a  disability 
who  is  unable,  as  the  result  of  a  physical 
or  mental  impairment  (including  a  vision 
impairment),  and  without  the  assistance 
of  another  individual  (except  the 
operator  of  a  wheelchair  lift  or  other 
boarding  assistance  device),  to  board, 
ride,  or  disembark  from  any  vehicle  on 
the  system  which  is  readily  accessible 
to  and  usable  individuals  with 
disabilities. 

(2)  Any  individual  with  a  disability 
who  needs  the  assistance  of  a 
wheelchair  lift  or  other  boarding 
assistance  device  and  is  able,  with  such 
assistance,  to  board,  ride  and  disembark 
from  any  vehicle  which  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  if  the  individual  wants 
to  travel  on  a  route  on  the  system  during 
the  hoiu's  of  operation  of  the  system  at  a 
time,  or  within  a  reasonable  period  of 
such  time,  when  such  a  vehicle  is  not 
being  used  to  provide  designated  public 
transportation  on  the  route. 

(i)  An  individual  is  eligible  under  this 
paragraph  with  respect  to  travel  on  an 
otherwise  accessible  route  on  which  the 
boarding  or  disembarking  location 
which  the  individual  would  use  is  one  at 
which  boarding  or  disembarking  from 
the  vehicle  is  precluded  as  provided  in 
S  37.167(g)  of  this  part. 

(ii)  An  individual  using  a  common 
wheelchair  is  eligible  under  this 


paragraph  if  the  individual's  wheelchair 
cannot  be  accommodated  on  an  existing 
vehicle  (e.g.,  because  the  vehicle's  lift 
does  not  meet  the  standards  of  part  38  of 
this  title),  even  if  that  vehicle  is 
accessible  to  other  individuals  with 
disabilities  and  their  mobility 
wheelchairs. 

(iii)  With  respect  to  rail  systems,  an 
individual  is  eligible  under  this 
paragraph  if  the  individual  could  use  an 
accessible  rail  system,  but — 

(A)  there  is  not  yet  one  accessible  car 
per  train  on  the  system;  or 

(B)  key  stations  have  not  yet  been 
made  accessible. 

(3)  Any  individual  with  a  disability 
who  has  a  specific  impairment-related 
condition  which  prevents  such 
individual  from  traveling  to  a  boarding 
location  or  from  a  disembarking  location 
on  such  system. 

(i)  Only  a  specific  impairment-related 
condition  which  prevents  the  individual 
from  traveling  to  a  boarding  location  or 
from  a  disembarking  location  is  a  basis 
for  eligibility  under  this  paragraph.  A 
condition  which  makes  traveling  to 
boarding  location  or  from  a 
disembarking  location  more  difficult  for 
a  person  with  a  specific  impairment- 
related  condition  than  for  an  individual 
who  does  not  have  the  condition,  but 
does  not  prevent  the  travel,  is  not  a 
basis  for  eligibility  imder  this  paragraph. 

(ii)  Architectural  barriers  not  under 
the  control  of  the  public  entity  providing 
fixed  route  service  and  environmental 
barriers  (e.g.,  distance,  terrain,  weather) 
do  not,  standing  alone,  form  a  basis  for 
eligibility  under  this  paragraph.  The 
interaction  of  such  barriers  with  an 
individual's  specific  impairment-related 
condition  may  form  a  basis  for  eligibility 
under  this  paragraph,  if  the  effect  is  to 
prevent  the  individual  from  traveling  to 
a  boarding  location  or  from  a 
disembarking  location. 

(f)  Individuals  accompanying  an  ADA 
paratransit  eligible  individual  shall  be 
provided  service  as  follows: 

(1)  One  other  individual 
accompanying  the  ADA  paratransit 
eligible  individual  shall  be  provided 
service — 

(i)  If  the  ADA  paratransit  eligible 
individual  is  traveling  with  a  personal 
care  attendant,  the  entity  shall  provide 
service  to  one  other  individual  in 
addition  to  the  attendant  who  is 
accompanying  the  eligible  individual; 

(ii)  A  family  member  or  friend  is 
regarded  as  a  person  accompanying  the 
eligible  individual,  and  not  as  a  personal 
care  attendant,  unless  the  family 
member  or  friend  registered  is  acting  in 
the  capacity  of  a  personal  care 
attendant; 
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(2)  Additional  individuals 
accompanying  the  ADA  paratransit 
eligible  individual  shall  be  provided 
service,  provided  that  space  is  available 
for  them  on  the  paratransit  vehicle 
carrying  the  ADA  paratransit  eligible 
individual  and  that  transportation  of  the 
additional  individuals  will  not  result  in 
a  denial  of  service  to  ADA  paratransit 
eligible  individuals; 

(3)  In  order  to  be  considered  as 
"accompanying"  the  eligible  individual 
for  purposes  of  this  paragraph  (f),  the 
other  individuals)  shall  have  the  same 
origin  and  destination  as  the  eligible 
individual. 


§  37.125 
ProcMS. 


ADA  paratransit  tllglblllty: 


Each  public  entity  required  to  provide 
complementary  paratransit  service  by 
§  37.121  of  this  part  shall  establish  a 
process  for  determining  ADA 
paratransit  eligibility. 

(a)  The  process  shall  strictly  limit 
ADA  paratransit  eligibility  to 
individuals  specified  in  S  37.123  of  this 
part. 

(b)  All  information  about  the  process, 
materials  necessary  to  apply  for 
eligibility,  and  notices  and 
determinations  concerning  eligibility 
shall  be  made  available  in  accessible 
formats,  upon  request. 

(c)  If,  by  a  date  21  days  following  the 
submission  of  a  complete  application, 
the  entity  has  not  made  a  determination 
of  eligibility,  the  applicant  shall  be 
treated  as  eligible  and  provided  service 
until  and  unless  the  entity  denies  the 
application. 

(d)  The  entity's  determination 
concerning  eligibility  shall  be  in  writing. 
If  the  determination  is  that  the 
individual  is  ineligible,  the 
determination  shall  state  the  reasons  for 
the  finding. 

(e)  The  public  entity  shall  provide 
documentation  to  each  eligible 
individual  stating  that  he  or  she  is  "ADA 
Paratransit  Eligible."  The  documentation 
shall  include  the  name  of  the  eligible 
individual,  the  name  of  the  transit 
provider,  the  telephone  number  of  the 
entity's  paratransit  coordinator,  an 
expiration  date  for  eligibility,  and  any 
conditions  or  limitations  on  the 
individual's  eligibility  including  the  use 
of  a  personal  care  attendant. 

(f)  The  entity  may  require 
•recertification  of  the  eligibility  of  ADA 
paratransit  eligible  individuals  at 
reasonable  intervals. 

(g)  The  entity  shall  establish  an 
administrative  appeal  process  through 
which  individuals  who  are  denied 
eligibility  can  obtain  review  of  the 
denial. 


(1)  The  entity  may  require  that  an 
appeal  be  filed  within  60  days  of  the 
denial  of  an  individual's  application. 

(2)  The  process  shall  include  an 
opportunity  to  be  heard  and  to  present 
information  and  arguments,  separation 
of  functions  (i.e..  a  decision  by  a  person 
not  involved  with  the  initial  decision  to 
deny  eligibility),  and  written  notification 
of  the  decision,  and  the  reasons  for  it. 

(3)  The  entity  is  not  required  to 
provide  paratransit  service  to  the 
individual  pending  the  determination  on 
appeal.  However,  if  the  entity  has  not 
made  a  decision  within  30  days  of  the 
completion  of  the  appeal  process,  the 
entity  shall  provide  paratransit  service 
from  that  time  until  and  unless  a 
decision  to  deny  the  appeal  is  issued. 

(h)  The  entity  may  establish  an 
administrative  process  to  suspend,  for  a 
reasonable  period  of  time,  the  provision 
of  complementary  paratransit  service  to 
ADA  eligible  individuals  who  establish 
a  pattern  or  practice  of  missing 
scheduled  trips. 

(1)  Trips  missed  by  the  individual  for 
reasons  beyond  his  or  her  control 
(including,  but  not  limited  to.  trips  which 
are  missed  due  to  operator  error)  shall 
not  be  a  basis  for  determining  that  such 
a  pattern  or  practice  exists. 

(2)  Before  suspending  service,  the 
entity  shall  take  the  following  steps: 

(i)  Notify  the  individual  in  writing  that 
the  entity  proposes  to  suspend  service, 
citing  with  specificity  the  basis  of  the 
proposed  suspension  and  setting  forth 
the  proposed  sanction. 

(ii)  Provide  the  individual  an 
opportunity  to  be  heard  and  to  present 
information  and  arguments; 

(iii)  Provide  the  individual  with 
written  notification  of  the  decision  and 
the  reasons  for  it. 

(3)  The  appeals  process  of  paragraph 
(g)  of  this  section  is  available  to  an 
individual  on  whom  sanctions  have 
been  imposed  under  this  paragraph.  The 
sanction  is  stayed  pending  the  outcome 
of  the  appeal. 

(i)  In  applications  for  ADA  paratransit 
eligibility,  the  entity  may  require  the 
applicant  to  indicate  whether  or  not  he 
or  she  travels  with  a  personal  care 
attendant. 

§  37. 1 27    ComptanMntary  paratransit 
sarvtca  for  viaitora. 

(a)  Each  public  entity  required  to 
provide  complementary  paratransit 
service  under  §  37.121  of  this  part  shall 
make  the  service  available  to  visitors  as 
provided  in  this  section. 

(b)  For  purposes  of  this  section,  a 
visitor  is  an  individual  with  disabilities 
who  does  not  reside  in  the 
jurisdiction(s)  served  by  the  public 
entity  or  other  entities  with  which  the 


public  entity  provides  coordinated 
complementary  paratransit  service 
within  a  region. 

(c)  Each  public  entity  shall  treat  as 
eligible  for  its  complementary 
paratransit  service  all  visitors  who 
present  documentation  that  they  are 
ADA  paratransit  eligible,  under  the 
criteria  of  S  37.125  of  this  part,  in  the 
jurisdiction  in  which  they  reside. 

(d)  With  respect  to  visitors  with 
disabilities  who  do  not  present  such 
documentation,  the  public  entity  may 
require  the  documentation  of  the 
individual's  place  of  residence  and.  if 
the  individual's  disability  is  not 
apparent,  of  his  or  her  disability.  The 
entity  shall  provide  paratransit  service 
to  individuals  with  disabilities  who 
qualify  as  visitors  under  paragraph  (b) 
of  this  section.  The  entity  shall  accept  a 
certification  by  such  individuals  that 
they  are  unable  to  use  fixed  route 
transit. 

(e)  A  public  entity  is  not  required  to 
provide  service  to  a  visitor  for  more 
than  21  days  from  the  date  of  the  first 
paratransit  trip  used  by  the  visitor.  The 
entity  may  require  that  such  an 
individual,  in  order  to  receive  service 
beyond  this  period,  apply  for  eligibility 
under  the  process  provided  for  in 

S  37.125  of  this  part. 

S  37.129    Typas  Of  aarvica. 

(a)  Except  as  provided  in  this  section, 
complementary  paratransit  service  for 
ADA  paratransit  eligible  persons  shall 
be  origin-to-destination  service. 

(b)  Complementary  paratransit 
service  for  ADA  paratransit  eligible 
persons  described  in  S  37.123(e)(2)  of 
this  part  may  also  be  provided  by  on- 
call  bus  service  or  paratransit  feeder 
service  to  an  accessible  fixed  route, 
where  such  service  enables  the 
individual  to  use  the  flxed  route  bus 
system  for  his  or  her  trip. 

(c)  Complementary  paratransit  service 
for  ADA  eligible  persons  described  in 

§  37.123(e)(3)  of  this  part  also  may  be 
provided  by  paratransit  feeder  service 
to  and/or  horn  an  accessible  fixed 
route. 

§  37.131    Sarvtca  erttaria  for 
complamantary  paratranalt 

The  following  service  criteria  apply  to 
complementary  paratransit  required  by 
§  37.121  of  this  part. 

(a)  Service  Areo—il)  Bus.  (i)  The 
entity  «hall  provide  complementary^ 
paratransit  service  to  origins  and 
destinations  within  corridors  with  a 
width  of  three-fourths  of  a  mile  on  each 
side  of  each  fixed  route.  The  corridor 
shall  include  an  area  with  a  three- 
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fourths  of  a  mile  ra  lius  at  the  ends  of 
each  fixed  route. 

(ii)  Within  the  co  -e  service  area,  the 
entity  also  shall  pnivide  service  to  small 
areas  not  inside  an  i  of  the  corridors  but 
which  are  surrounc  ed  by  corridors. 

(iii)  Outside  the  c  ore  service  area,  the 
entity  may  designa  e  corridors  with 
widths  from  three  f  )urths  of  a  mile  up  to 
one  and  one  half  m  les  on  each  side  of  a 
fixed  route,  based  (  n  local 
circumstances. 

(iv)  For  purposes  of  this  paragraph, 
the  core  service  arc  a  is  that  area  in 
which  corridors  wii  h  a  width  of  three- 
fourths  of  a  mile  on  each  side  of  each 
fixed  route  merge  ti  igether  such  that, 
with  few  and  small  exceptions,  all 
origins  and  destina  ions  within  the  area 
would  be  served. 

(2)  Rail,  (i)  For  ra  1  systems,  the 
service  area  shall  c  )n8ist  of  a  circle  with 
a  radius  of  %  of  a  r  lile  around  each 
station. 

(ii)  At  end  sfatior  s  and  other  stations 
in  outlying  areas,  tl  e  entity  may 
designate  circles  w  th  radii  of  up  to  1  \'i 
miles  as  part  of  its  i  ervice  area,  based 
on  local  circumstar  :es. 

(3)  Jurisdictional  Soundaries. 
Notwithstanding  ar  y  other  provision  of 
this  paragraph,  an  ( ntity  is  not  required 
to  provide  paratranjit  service  in  an  area 
outside  thq  boundai  ies  of  the 
jurisdiction(s)  in  wl  ich  it  operates,  if  the 
entity  does  not  hav  « legal  authority  to 
operate  in  that  area .  The  entity  shall 
take  all  practicable  steps  to  provide 
paratransit  service  o  any  part  of  its 
service  area. 

(b)  Response  Tin  a.  The  entity  shall 
schedule  and  provii  e  paratransit  service 
to  any  ADA  paratrs  nsit  eligible  person 
at  any  requested  tir  ie  on  a  particular 
day  in  response  to  i  request  for  service 
made  the  previous  i  ay.  Reservations 
may  be  taken  by  re  lervation  agents  or 
by  mechanical  mea  is. 

(1)  The  entity  sha  I  make  reservation 
service  available  di  iring  at  least  all 
normal  business  hoars  of  the  entity's 
administrative  offices,  as  well  as  during 
times,  comparable  I  o  normal  business 
hours,  on  a  day  wh  in  the  entity's  offices 
are  not  open  before  a  service  day. 

(2)  The  entity  ma  r  negotiate  pickup 
times  with  the  indi\  idual.  but  the  entity 
shall  not  require  an  ADA  paratransit 
eligible  individual  ti  schedule  a  trip  to 
begin  more  than  on  ;  hour  before  or  after 
the  individual's  deared  departure  time. 

(3)  The  entity  ma  '  use  real-time 
scheduling  in  providing  complementary 
paratransit  service. 

(4)  The  entity  sha  II  permit  advance 
reservations  to  be  r  lade  up  to  14  days  in 
advance  of  an  AD/1  paratransit  eligible 
individual's  desirec  trip. 


(c)  Fares.  The  fare  for  a  trip  charged 
to  an  ADA  paratransit  eligible  user  of 
the  complementary  paratransit  service 
shall  not  exceed  twice  the  fare  that 
would  be  charged  to  an  individual 
paying  full  fare  (i.e.,  without  regard  to 
discounts]  for  a  trip  of  similar  length,  at 
a  similar  time  of  day,  on  the  entity's 
fixed  route  system. 

(1)  In  calculating  the  full  fare  that 
would  be  paid  by  an  individual  using  the 
fixed  route  system,  the  entity  may 
include  transfer  and  premium-charges 
applicable  to  a  trip  of  similar  length,  at  a 
similar  time  of  day,  on  the  fixed  route 
system. 

(2)  The  fares  for  individuals 
accompanying  ADA  paratransit  eligible 
individuals,  who  are  provided  service 
under  §  37.123  (f)  of  this  part,  shall  be 
the  same  as  for  the  ADA  paratransit 
eligible  individuals  they  are 
accompanying. 

(3)  A  personal  care  attendant  shall  not 
be  charged  for  complementary 
paratransit  service. 

(4)  The  entity  may  charge  a  fare 
higher  than  otherwise  permitted  by  this 
paragraph  to  a  social  service  agency  or 
other  organization  for  agency  trips  (i.e., 
trips  guaranteed  to  the  organization). 

(d)  Trip  Purpose  Restrictions.  The 
entity  shall  not  impose  restrictions  or 
priorities  based  on  trip  purpose. 

(e)  Hours  and  Days  of  Service.  The 
complementary  paratransit  service  shall 
be  available  throughout  the  same  hours 
and  days  as  the  entity's  fixed  route 
service. 

(f)  Capacity  Constraints.  The  entity 
shall  not  limit  the  availability  of 
complementary  paratransit  service-to 
ADA  paratransit  eligible  individuals  by 
any  of  the  following: 

(1)  Restrictions  on  the  number  of  trips 
an  individual  will  be  provided; 

(2)  Waiting  lists  for  access  to  the 
service;  or 

(3)  Any  operational  pattern  or  practice 
that  significantly  limits  the  availability 
of  service  to  ADA  paratransit  eligible 
persons. 

(i)  Such  patterns  or  practices  include, 
but  are  not  limited  to,  the  follov^ing: 

(A)  Substantial  numbers  of 
significantly  untimely  pickups  for  initial 
or  return  trips; 

(B)  Substantial  numbers  of  trip  denials 
or  missed  trips; 

(C)  Substantial  numbers  of  trips  with 
excessive  trip  lengths. 

(ii)  Operational  problems  attributable 
to  causes  beyond  the  control  of  the 
entity  (including,  but  not  limited  to, 
weather  or  traffic  conditions  affecting 
all  vehicular  traffic  that  were  not 
anticipated  at  the  time  a  trip  was 
scheduled)  shall  not  be  a  basis  for 


determining  that  such  a  pattern  or 
practice  exists. 

(g)  Additional  Service.  Public  entities 
may  provide  complementary  paratransit 
service  to  ADA  paratransit  eligible 
individuals  exceeding  that  provided  for 
in  this  section.  However,  only  the  cost  of 
service  provided  for  in  this  section  may 
be  considered  in  a  public  entity's 
request  for  an  undue  financial  burden 
waiver  under  §§  37.151-37.155  of  this 
part. 

§  37.133    Subscription  scrvlc*. 

(a)  This  part  does  not  prohibit  the  use 
of  subscription  service  by  public  entities 
as  part  of  a  complementary  paratransit 
system,  subject  to  the  limitations  in  this 
section. 

(b)  Subscription  service  may  not 
absorb  more  than  fifty  percent  of  the 
number  of  trips  available  at  a  given  time 
of  day,  unless  there  is  non-subscription 
capacity. 

(c)  Notwithstanding  any  other 
provision  of  this  part,  the  entity  may 
establish  waiting  lists  or  other  capacity 
constraints  and  trip  purpose  restrictions 
or  priorities  for  participation  in  the 
subscription  service  only. 

§  37.135    Submission  of  paratransit  plan. 

(a)  General.  Each  public  entity 
operating  fixed  route  transportation 
service,  which  is  required  by  §  37.121  to 
provide  complementary  paratransit 
service,  shall  develop  a  paratransit  plan. 

(b)  Initial  Submission.  Except  as 
provided  in  §  37.141  of  this  part,  each 
entity  shall  submit  its  initial  plan  for 
compliance  with  the  complementary 
paratransit  service  provision  by  January 
26. 1992.  to  the  appropriate  location 
identified  in  paragraph  (f]  of  this 
section. 

(c)  Annual  Updates.  Each  entity  shall 
submit  an  annual  update  to  the  plan  on 
January  26  of  each  succeeding  year. 

(d)  Phase-in  of  Implementation.  Each 
plan  shall  provide  full  compliance  by  no 
later  than  January  26, 1997,  unless  the 
entity  has  received  a  waiver  based  on 
undue  financial  burden.  If  the  date  for 
full  compliance  specified  in  the  plan  is 
after  January  26, 1993,  the  plan  shall 
include  milestones,  providing  for 
measured,  proportional  progress  toward 
full  compliance. 

(e)  Plan  Implementation.  Each  entity 
shall  begin  implementation  of  its  plan  on 
January  26, 1992. 

(f)  Submission  Locations.  An  entity 
shall  submit  its  plan  to  one  of  the 
following  offices,  as  appropriate: 

(1)  The  individual  state  administering 
agency,  if  it  is — 
(i)  A  section  18  recipient; 
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(ii)  A  small  urbanized  area  recipient 
of  section  0  funds  administered  by  the 
State; 

(iii)  A  participant  in  a  coordinated 
plan,  in  which  all  of  the  participating 
entities  are  eligible  to  submit  their  plans 
to  the  State;  or 

(2)  The  UMTA  Regional  Office  (as 
listed  in  Appendix  B  to  this  part]  for  all 
other  entities  required  to  submit  a 
paratransit  plan.  This  includes  an 
UMTA  recipient  under  section  9  of  the 
UMT  Act;  entities  submitting  a  joint 
plan  (unless  they  meet  the  requirements 
of  paragraph  (f)(l)(iii)  of  this  section), 
and  a  public  entity  not  an  UMT  Act 
recipient. 

§  37. 1 37    Paratransit  plan  davalopmcnL 

(a)  Survey  of  existing  services.  Each 
submitting  entity  shall  survey  the  area 
to  be  covered  by  the  plan  to  identify  any 
person  or  entity  (public  or  private) 
which  provides  a  paratransit  or  other 
special  transportation  service  for  ADA 
paratransit  eligible  individuals  in  the 
service  area  to  which  the  plan  applies. 

(b)  Public  participation.  Each 
submitting  entity  sliall  ensure  public 
participation  in  the  development  of  its 
paratransit  plan,  including  at  least  the 
following: 

(1)  Outreach.  Each  submitting  entity 
shall  solicit  participation  in  the 
development  of  its  plan  by  the  widest 
range  of  persons  anticipated  to  use  its 
paratransit  service.  Each  entity  shall 
develop  contacts,  mailing  lists  and  other 
appropriate  means  for  notiflcation  of 
opportunities  to  participate  In  the 
development  of  the  paratransit  plan; 

(2)  Consultation  with  individuals  with 
disabilities.  Each  entity  shall  contact 
individuals  with  disabilities  and  groups 
representing  them  in  the  community. 
Consultation  shall  begin  at  an  early 
stage  in  the  plan  development  and 
should  involve  persons  with  disabilities 
in  all  phases  of  plan  development.  All 
documents  and  other  information 
concerning  the  planning  procedure  and 
the  provision  of  service  shall  be 
available,  upon  request,  to  members  of 
the  public,  except  where  disclosure 
wotild  be  an  unwarranted  invasion  of 
personal  privacy; 

(3)  Opportunity  for  public  comment. 
The  submitting  entity  shall  make  its  plan 
available  for  review  before  the  plan  is 
finalized.  In  making  the  plan  available 
for  public  review,  &e  entity  shall  ensure 
that  the  plan  is  available  upon  request 
in  accessible  formats; 

(4)  Public  hearing.  The  entity  shall 
sponsor  at  a  minimum  one  public 
hearing  and  shall  provide  adequate 
notice  of  the  hearing,  including 
advertisement  in  appropriate  media, 
such  as  newspapers  of  general  and 


special  interest  circulation  and  radio 
announcements;  and 

(5)  Special  requirements.  If  the  entity 
intends  to  phase-in  its  paratransit 
service  over  a  multi-year  period,  or 
request  a  waiver  based  on  undue 
Tmancial  burden,  the  public  hearing 
shall  afford  the  opportunity  for 
interested  citizens  to  express  their  views 
concerning  the  phase-in,  the  request, 
and  which  service  criteria  may  be 
delayed  in  implementation. 

(c)  Ongoing  requirement.  The  entity 
shall  create  an  ongoing  mechanism  for 
the  participation  of  individuals  with 
disabilities  in  the  continued 
development  and  assessment  of  services 
to  persons  with  disabilities.  This 
includes,  but  is  not  limited  to,  the 
development  of  the  initial  plan,  any 
request  for  an  undue  financial  burden 
waiver,  and  each  aiuiual  submission. 

$37,139    Ptan  contents. 

Each  plan  shall  contain  the  following 
information: 

(a)  Identification  of  the  entity  or 
entities  submitting  the  plan,  specifying 
for  each — 

(1)  Name  and  address;  and 

(2)  Contact  person  for  the  plan,  with 
telephone  number  and  facsimile 
telephone  number  (FAX),  if  applicable. 

(b)  A  description  of  the  fixed  route 
system  as  of  January  26, 1992  (or 
subsequent  year  for  annual  updates), 
including — 

(1)  A  description  of  the  service  area, 
route  structure,  days  and  hours  of 
service,  fare  structure,  and  population 
served.  This  includes  maps  and  tables,  if 
appropriate; 

(2)  The  total  number  of  vehicles  (bus, 
van.  or  rail)  operated  in  fixed  route 
service  (including  contracted  service), 
and  percentage  of  accessible  vehicles 
and  percentage  of  routes  accessible  to 
and  usable  by  persons  with  disabihties, 
including  persons  who  use  wheelchairs; 

(3)  Any  other  information  about  the 
fixed  route  service  that  is  relevant  to 
establishing  the  basis  for  comparability 
of  fixed  route  and  paratransit  service. 

(c)  A  description  of  existing 
paratransit  services,  including: 

(1)  An  inventory  of  service  provided 
by  the  public  entity  submitting  the  plan; 

(2)  All  inventory  of  service  provided 
by  other  agencies  or  organizations, 
which  may  in  whole  or  in  part  be  used 
to  meet  the  requirement  for 
complementary  paratransit  service;  and 

(3)  A  description  of  the  available 
paratransit  services  in  paragraphs  (c)(2) 
and  (c)(3)  of  this  section  as  they  relate 
to  the  service  criteria  described  in 

S  37.131  of  this  part  of  service  area, 
response  time,  fares,  restrictions  on  trip 
purpose,  hours  and  days  of  service,  and 


capacity  constraints;  and  to  the 
requirements  of  ADA  paratransit 
eligibility. 

(d)  A  description  of  the  plan  to 
provide  comparable  paratransit. 
including: 

(1)  An  estimate  of  demand  for 
comparable  paratransit  service  by  ADA 
eligible  individuals  and  a  brief 
description  of  the  demand  estimation 
methodology  used; 

(2)  An  analysis  of  differences  l)etween 
the  paratransit  service  currently 
provided  and  what  is  required  under 
this  part  by  the  entity(ies)  submitting  the 
plan  and  other  entities,  as  described  in 
paragraph  (c)  of  this  section; 

(3)  A  brief  description  of  planned 
modifications  to  existing  paratransit  and 
fixed  route  service  and  the  new 
paratransit  service  planned  to  comply 
with  the  ADA  paratransit  service 
criteria; 

(4)  A  description  of  the  planned 
comparable  paratransit  service  as  it 
relates  to  each  of  the  service  criteria 
described  in  %  37.131  of  this  part — 
service  area,  absence  of  restrictions  or 
priorities  based  on  trip  purpose, 
response  time,  fares,  hours  and  days  of 
service,  and  lack  of  capacity  constraints. 
If  the  paratransit  plan  is  to  be  phased  in, 
this  paragraph  shall  be  coordinated  with 
the  information  being  provided  in 
paragraphs  (d)(5)  and  (d](6]  of  this 
paragraph; 

(5)  A  timetable  for  implementing 
comparable  paratransit  service,  with  a 
specific  date  indicating  when  the 
planned  service  will  be  completely 
operational.  In  no  case  may  full 
implementation  be  completed  later  than 
January  26, 1997.  The  plan  shall  include 
milestones  for  implementing  phases  of 
the  plan,  with  progress  that  can  be 
objectively  measured  yearly; 

(6)  A  budget  for  comparable 
paratransit  service,  including  capital 
and  operating  expenditures  over  five 
years. 

(e)  A  description  of  the  process  used 
to  certify  individuals  with  disabilities  as 
ADA  paratransit  eligible.  At  a  minimum, 
this  must  include — 

(1)  A  description  of  the  application 
and  certification  process,  including — 

(i)  The  availability  of  information 
about  the  process  and  application 
materials  inaccessible  formats; 

(ii)  The  process  for  determining 
eligibility  according  to  the  provisions  of 
Si  37.123-37.125  of  this  part  and 
notifying  individuals  of  the 
determination  made; 

(iii)  The  entity's  system  and  timetable 
for  processing  applications  and  allowing 
presumptive  eligibility;  and 
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consider  the  factors  in  §  37.155  of  this 
part.  If  a  request  for  an  undue  financial 
burden  waiver  is  made,  the  plan  must 
include  a  description  of  additional 
paratransit  services  that  would  be 
provided  to  achieve  full  compliance  with 
the  requirement  for  comparable 
paratransit  in  the  event  the  waiver  is  not 
granted,  and  the  timetable  for  the 
implementation  of  these  additional 
services. 

(j)  Annual  plan  updates.  (1)  The 
annual  plan  updates  submitted  January 
26, 1993,  and  annually  thereafter,  shall 
include  information  necessary  to  update 
the  information  requirements  of  this 
section.  Information  submitted  annually 
must  include  all  significant  changes  and 
revisions  to  the  timetable  for 
implementation; 

(2)  If  the  paratransit  service  is  being 
phased  in  over  more  than  one  year,  the 
entity  must  demonstrate  that  the 
milestones  identified  in  the  current 
paratransit  plans  have  been  achieved.  If 
the  milestones  have  not  been  achieved, 
the  plan  must  explain  any  slippage  and 
what  actions  are  being  taken  to 
compensate  for  the  slippage. 

(3)  The  annual  plan  must  describe 
specifically  the  means  used  to  comply 
with  the  public  participation 
requirements,  as  described  in  §  37.137  of 
this  part. 

§  37. 1 4 1    Requirements  for  a  ]olnt 
paratransit  plan. 

(a)  Two  or  more  entities  with 
overlapping  or  contiguous  service  areas 
or  jurisdictions  may  develop  and  submit 
a  joint  plan  providing  for  coordinated 
paratransit  service.  Joint  plans  shall 
identify  the  participating  entities  and 
indicate  their  commitment  to  participate 
in  the  plan. 

(b)  "To  the  maximum  extent  feasible, 
all  elements  of  the  coordinated  plan 
shall  be  submitted  on  January  26, 1992.  If 
a  coordinated  plan  is  not  completed  by 
January  26, 1992,  those  entities  intending 
to  coordinate  paratransit  service  must 
submit  a  general  statement  declaring 
their  intention  to  provide  coordinated 
service  and  each  element  of  the  plan 
specified  in  §  37.139  to  the  extent 
practicable.  In  addition,  the  plan  must 
include  the  following  certifications  from 
each  entity  involved  in  the  coordination 
effort: 

(1)  A  certification  that  the  entity  is 
committed  to  providing  ADA  paratransit 
service  as  part  of  a  coordinated  plan. 

(2)  A  certification  from  each  public 
entity  participating  in  the  plan  that  it 
will  maintain  current  levels  of 
paratransit  service  until  the  coordinated 
4>lan  goes  into  effect. 

(c)  Entities  submitting  the  above 
certifications  and  plan  elements  in  lieu 


of  a  completed  plan  on  January  26, 1992, 
must  submit  a  complete  plan  by  July  26, 
1992. 

(d)  Filing  of  an  individual  plan  does 
not  preclude  an  entity  from  cooperating 
with  other  entities  in  the  development  or 
implementation  of  a  joint  plan.  An  entity 
wishing  to  join  with  other  entities  after 
its  initial  submission  may  do  so  by 
meeting  the  filing  requirements  of  this 
section. 

§  37.143    Paratransit  plan  implementation. 

(a)  Each  entity  shall  begin 
implementation  of  its  complementary 
paratransit  plan,  pending  notice  from 
UMTA.  The  implementation  of  the  plan 
shall  be  consistent  with  the  terms  of  the 
plan,  including  any  specified  phase-in 
period. 

(b)  If  the  plan  contains  a  request  for  a 
wavier  based  on  undue  financial 
burden,  the  entity  shall  begin 
implementation  of  its  plan,  pending  a 
determination  on  its  waiver  request. 

§37.145    State  comment  on  plans. 

Each  state  required  to  receive  plans 
under  §  37.135  of  this  part  shall: 

(a)  Ensure  that  all  applicable  section 
18  and  section  9  recipients  have 
submitted  plans. 

(b)  Certify  to  UMTA  that  all  plans 
have  been  received. 

(c)  Forward  the  required  certification 
with  comments  on  each  plan  to  UMTA. 
The  plans,  with  comments,  shall  be 
submitted  to  UMTA  no  later  than  April 
1, 1992,  for  the  first  year  and  April  1 
annually  thereafter. 

(d)  The  State  shall  develop  comments 
to  on  each  plan,  responding  to  the 
following  points: 

(1)  Was  the  plan  filed  on  time? 

(2)  Does  the  plan  appear  reasonable? 

(3)  Are  there  circumstances  that  bear 
on  the  ability  of  the  grantee  to  carry  out 
the  plan  as  represented?  If  yes,  please 
elaborate. 

(4)  Is  the  plan  consistent  with 
statewide  planning  activities? 

(5)  Are  the  necessary  anticipated 
financial  and  capital  resources 
identified  in  the  plan  accurately 
estimated? 


§37.147 
review. 


Considerations  ttuiing  UIMTA 


In  reviewing  each  plan,  at  a  minimom 
UMTA  will  consider  the  following: 

(a)  Whether  the  plan  was  filed  on 
time; 

(b)  Comments  submitted  by  the  state, 
if  applicable; 

(c)  Whether  the  plan  contains 
responsive  elements  for  each  component 
required  under  S  37.139  of  this  part; 
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(d)  Whether  the  plan,  when  viewed  in 
its  entirety,  provides  for  paratransit 
service  comparable  to  the  entity's  fixed 
route  service; 

(e)  Whether  the  entity  complied  with 
the  public  participation  efforts  required 
by  this  part;  and 

(f)  The  extent  to  which  efforts  were 
made  to  coordinate  with  other  public 
entities  with  overlapping  or  contiguous 
service  areas  or  jurisdictions. 

S  37.149    Disapproved  plans. 

(a]  If  a  plan  is  disapproved  in  whole 
or  in  part,  UMTA  will  specify  which 
provisions  are  disapproved.  Each  entity 
shall  amend  its  plan  consistent  with  this 
information  and  resubmit  the  plan  to  the 
appropriate  UMTA  Regional  Office 
within  90  days  of  receipt  of  the 
disapproval  letter. 

(b)  Each  entity  revising  its  plan  shall 
continue  to  comply  with  the  public 
participation  requirements  applicable  to 
the  initial  development  of  the  plan  (set 
out  in  §  37.137  of  this  part). 

§37.151    Waivar  f  or  undua  flnandal 
burdan. 

If  comphance  with  the  service  criteria 
of  §  37.131  of  this  part  creates  an  undue 
financial  burden,  an  entity  may  request 
a  waiver  from  all  or  some  of  the 
provisions  if  the  entity  has  complied 
with  the  public  participation 
requirements  in  §  37.137  of  this  Part  and 
if  the  following  conditions  apply: 

(a]  At  the  time  of  submission  of  the 
initial  plan  on  January  26, 1992 — 

(1)  The  entity  determines  that  it 
cannot  meet  all  of  the  service  criteria  by 
January  26. 1997;  or 

(2)  The  entity  determines  that  it 
cannot  make  measured  progress  toward 
compliance  in  any  year  before  full 
compliance  is  required.  For  purposes  of 
this  part,  measured  progress  means 
implementing  milestones  as  scheduled, 
such  as  incorporating  an  additional 
paratransit  service  criterion  or 
improving  an  aspect  of  a  specific  service 
criterion. 

(b)  At  the  time  of  its  annual  plan 
update  submission,  if  the  entity  believes 
that  circumstances  have  changed  since 
its  last  submission,  and  it  is  no  longer 
able  to  comply  by  January  26, 1997,  or 
make  measured  progress  in  any  year 
before  1997,  as  described  in  paragraph 
(a)(2]  of  this  section. 

9  37. 1  S3    UMTA  wafvar  datarmlnatlon. 

(a)  The  Administrator  will  determine 
whether  to  grant  a  waiver  for  undue 
financial  burden  on  a  case-by-case 
basis,  after  considering  the  factors 
identified  in  §  37.155  of  this  part  and  the 
information  accompanying  the  request. 
If  necessary,  the  Administrator  will 


return  the  appHcation  with  a  request  for 
additional  information. 

(b)  Any  waiver  granted  will  be  for  a 
limited  and  specified  period  of  time. 

(c)  If  the  Administrator  grants  the 
appUcant  a  waiver,  the  Administrator 
will  do  one  of  the  following: 

(1)  Require  the  pubhc  entity  to  provide 
complementary  paratransit  to  the  extent 
if  can  do  so  without  incurring  an  undue 
financial  biu'den.  The  entity  shall  make 
changes  in  its  plan  that  the 
Administrator  determines  are 
appropriate  to  maximize  the 
complementary  paratransit  service  that 
is  provided  to  ADA  paratransit  eligible 
individuals.  When  making  changes  to  its 
plan,  the  entity  shall  use  the  public 
participation  process  specified  for  plan 
development  and  shall  consider  first  a 
reduction  in  number  of  trips  provided  to 
each  ADA  paratransit  eligible  person 
per  month,  while  attempting  to  meet  all 
other  service  criteria. 

(2)  Require  the  pubUc  entity  to  provide 
basic  complementary  paratransit 
services  to  all  ADA  paratransit  eligible 
individuals,  even  if  doing  so  would 
cause  the  public  entity  to  incur  an  undue 
financial  burden.  Basic  complementary 
paratransit  service  in  corridors  defined 
as  provided  in  §  37.131(a)  along  the 
public  entity's  key  routes  during  core 
service  hours. 

(i)  For  purposes  of  this  section,  key 
routes  are  defined  as  routes  along  which 
there  is  service  at  least  hourly 
throughout  the  day. 

(ii]  For  purposes  of  this  section,  core 
service  hours  encompass  at  least  peak 
periods,  as  these  periods  are  defined 
locally  for  fixed  route  service,  consistent 
with  industry  practice. 

(3)  If  the  Administrator  determines 
that  the  public  entity  will  inciu-  an  undue 
financial  burden  as  the  result  of 
providing  basic  complementary 
paratransit  service,  such  that  it  is 
infeasible  for  the  entity  to  provide  basic 
complementary  paratransit  service,  the 
Administrator  sh^U  require  the  public 
entity  to  coordinate  with  other  available 
providers  of  demand  responsive  service 
in  the  area  served  by  the  public  entity  to 
maximize  the  service  to  ADA 
paratransit  eligible  individuals  to  the 
maximum  extent  feasible. 

§  37.1SS    Factora  in  decision  to  grant  an 
undue  flnanclai  burdan  waivar. 

(a)  In  making  an  undue  financial 
burden  determination,  the  UMTA 
Administrator  will  consider  the 
following  factors: 

(1)  Effects  on  current  fixed  route 
service,  including  reallocation  of 
accessible  fixed  route  vehicles  and 
potential  reduction  in  service,  measured 
by  service  miles; 


(2)  Average  number  of  trips  made  by 
the  entity's  general  population,  on  a'per 
capita  basis,  compared  with  the  average 
number  of  trips  to  be  made  by  registered 
ADA  paratransit  eligible  persons,  on  a 
per  capita  basis; 

(3)  Reductions  in  other  services, 
including  other  special  services: 

(4)  Increases  in  fares; 

(5)  Resources  available  to  implement 
complementary  paratransit  service  over 
the  period  covered  by  the  plan; 

(6)  Percentage  of  budget  needed  to 
implement  the  plan,  both  as  a 
percentage  of  operating  budget  and  a 
percentage  of  entire  budget; 

(7)  The  current  level  of  accessible 
service,  both  fixed  route  and 
paratransit; 

(8)  Cooperation /coordination  among 
area  transportation  providers; 

(9)  Evidence  of  increased  efficiencies, 
that  have  been  or  could  be  effectuated, 
that  would  benefit  the  level  and  quality 
of  available  resources  for 
complementary  paratransit  service;  and 

(10}  Unique  circumstances  in  the 
submitting  entity's  area  that  affect  the 
ability  of  the  entity  to  provide 
paratransit,  that  militate  against  the 
need  to  provide  paratransit,  or  in  some 
other  respect  create  a  circumstance 
considered  exceptional  by  the 
submitting  entity. 

(b)(l]  Costs  attributable  to 
complementary  paratraitsit  shall  be 
limited  to  costs  of  providing  service 
specifically  required  by  this  part  to  ADA 
paratransit  eligible  individuals,  by 
entities  responsible  under  this  part  for 
providing  such  service. 

(2)  If  the  entity  determines  that  it  is 
impracticable  to  distinguish  between 
trips  mandated  by  the  ADA  and  other 
trips  on  a  trip-by-trip  basis,  the  entity 
shall  attribute  to  ADA  complementary 
paratransit  requirements  a  percentage  of 
its  overall  paratransit  costs.  This 
percentage  shall  be  determined  by  a 
statistically  valid  methodology  that 
determines  the  percentage  of  trips  that 
are  required  by  this  part.  The  entity 
shall  submit  information  concerning  its 
methodology  and  the  data  on  which  its 
percentage  is  based  with  its  request  for 

a  waiver.  Only  costs  attributable  to 
ADA-mandated  trips  may  be  considered 
with  respect  to  a  request  for  an  undue 
financial  burden  waiver. 

(3)  Funds  to  which  the  entity  would  be 
legally  entitled,  but  which,  as  a  matter 
of  state  or  local  funding  arrangements, 
are  provided  to  another  entity  and  used 
by  that  entity  to  provide  paratransit 
service  which  is  part  of  a  coordinated 
system  of  paratransit  meeting  the 
requirements  of  this  part,  may  be 
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inoperative  lift,  and  the  headway  to  the 
next  accessible  vehicle  on  the  route 
exceeds  30  minutes,  the  entity  shall 
promptly  provide  alternative 
transportation  to  individuals  with 
disabilities  who  are  unable  to  use  the 
vehicle  because  its  lift  does  not  work. 

§  37.165    Lift  and  securement  use. 

(a]  This  section  applies  to  public  and 
private  entities. 

(b]  All  common  wheelchairs  and  their 
users  shall  be  transported  in  the  entity's 
vehicles  or  other  conveyances.  The 
entity  is  not  required  to  permit 
wheelchairs  to  ride  in  places  other  than 
designated  securement  locations  in  the 
vehicle,  where  such  locations  exist. 

(c]  (1]  For  vehicles  complying  with 
part  38  of  this  title,  the  entity  shall  use 
the  securement  system  to  secure 
wheelchairs  as  provided  in  that  Part. 

(2)  For  other  vehicles  transporting 
individuals  who  use  wheelchairs,  the 
entity  shall  provide  and  use  a 
securement  system  to  ensure  that  the 
wheelchair  remains  within  the 
securement  area. 

(3]  The  entity  may  require  that  an 
individual  permit  his  or  her  wheelchair 
to  be  secured. 

(d]  The  entity  may  not  deny 
transportation  to  a  wheelchair  or  its 
user  on  the  ground  that  the  device 
cannot  be  secured  or  restrained 
satisfactorily  by  the  vehicle's 
securement  system. 

(e]  The  entity  may  recommend  to  a 
user  of  a  wheelchair  that  the  individual 
transfer  to  a  vehicle  seat.  The  entity 
may  not  require  the  individual  to 
transfer. 

(f]  Where  necessary  or  upon  request, 
the  entity's  personnel  shall  assist 
individuals  with  disabilities  with  the  use 
of  securement  systems,  ramps  and  lifts. 
If  it  is  necessary  for  the  personnel  to 
leave  their  seats  to  provide  this 
assistance,  they  shall  do  so. 

(g]  The  entity  shall  permit  individuals 
with  disabilities  who  do  not  use 
wheelchairs,  including  standees,  to  use 
a  vehicle's  lift  or  ramp  to  enter  the 
vehicle. 

§  37.167    Other  service  requirements. 

(a)  This  section  applies  to  public  and 
private  entities. 

(b)  On  fixed  route  systems,  the  entity 
shall  announce  stops  as  follows: 

(1]  The  entity  shall  announce  at  least 
at  transfer  points  with  other  fixed 
routes,  other  major  intersections  and 
destination  points,  and  intervals  along  a 
route  sufficient  to  permit  individuals 
with  visual  impairments  or  other 
disabilities  to  be  oriented  to  their 
location. 


(2]  The  entity  shall  announce  any  stop 
on  request  of  an  individual  with  a 
disability. 

(c]  Where  vehicles  or  other 
conveyances  for  more  than  one  route 
serve  the  same  stop,  the  entity  shall 
provide  a  means  by  which  an  individual 
with  a  visual  impairment  or  other 
disability  can  identify  the  proper  vehicle 
to  enter  or  be  identified  to  the  vehicle 
operator  as  a  person  seeking  a  ride  on  a 
particular  route, 

(d]  The  entity  shall  permit  service 
animals  to  accompany  individuals  with 
disabilities  in  vehicles  and  facilities. 

(e]  The  entity  shall  ensure  that  vehicle 
operators  and  other  personnel  make  use 
of  accessibility-related  equipment  or 
features  required  by  part  38  of  this  title. 

(f]  The  entity  shall  make  available  to 
individuals  with  disabilities  adequate 
information  concerning  transportation 
services.  This  obligation  includes 
making  adequate  communications 
capacity  available,  through  accessible 
formats  and  technology,  to  enable  users 
to  obtain  information  and  schedule 
service. 

(g]  The  entity  shall  not  refuse  tb 
permit  a  passenger  who  uses  a  lift  to 
disembark  from  a  vehicle  at  any 
designated  stop,  unless  the  lift  cannot  be 
deployed,  the  lift  will  be  damaged  if  it  is 
deployed,  or  temporary  conditions  at  the 
stop,  not  under  the  control  of  the  entity, 
preclude  the  safe  use  of  the  stop  by  all 
passengers. 

(h]  The  entity  shall  not  prohibit  an 
individual  with  a  disability  from 
traveling  with  a  respirator  or  portable 
oxygen  supply,  consistent  with 
applicable  Department  of  - 

Transportation  rules  on  the 
transportation  of  hazardous  materials 
(49  CFR  subtitle  B,  chapter  1,  subchapter 
C). 

(i]  The  entity  shall  ensure  that 
adequate  time  is  provided  to  allow 
individuals  with  disabilities  to  complete 
boarding  or  disembarking  from  the 
vehicle. 

§  37.169  Interim  requirements  for  over- 
the-road  bus  service  operated  by  private 
entities. 

(a)  Private  entities  operating  over-the- 
road  buses,  in  addition  to  compliance 
with  other  applicable  provisions  of  this 
part,  shall  provide  accessible  service  as 
provided  in  this  section. 

(b)  The  private  entity  shall  provide 
assistance,  as  needed,  to  individuals 
with  disabilities  in  boarding  and 
disembarking,  including  moving  to  and 
from  the  bus  seat  for  the  purpose  of 
boarding  and  disembarking.  The  private 
entity  shall  ensure  that  personnel  are 
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trained  to  provide  this  assistance  safely 
and  appropriately. 

[c]  To  the  extent  that  they  can  be 
accommodated  in  the  areas  of  the 
passenger  compartment  provided  for 
passengers'  personal  effects, 
wheelchairs  or  other  mobility  aids  and 
assistive  devices  used  by  individuals 
with  disabilities,  or  components  of  such 
devices,  shall  be  permitted  in  the 
passenger  compartment.  When  the  bus 
is  at  rest  at  a  stop,  the  driver  or  other 
personnel  shall  assist  individuals  with 
disabilities  with  the  stowage  and 
retrieval  of  mobility  aids,  assistive 
devices,  or  other  items  that  can  be 
accommodated  in  the  passenger 
compartment  of  the  bus. 

[d]  Wheelchairs  and  other  mobility 
aids  or  assistive  devices  that  cannot  be 
accommodated  in  the  passenger 
compartment  (including  electric 
wheelchairs)  shall  be  accommodated  in 
the  baggage  compartment  of  the  bus. 


unless  the  size  of  the  baggage 
compartment  prevents  such 
accommodation. 

(e)  At  any  given  stop,  individuals  with 
disabilities  shall  have  the  opportunity  to 
have  their  wheelchairs  or  other  mobility 
aids  or  assistive  devices  stowed  in  the 
baggage  compartment  before  other 
baggage  or  cargo  is  loaded,  but  baggage 
or  cargo  already  on  the  bus  does  not 
have  to  be  off-loaded  in  order  to  make 
room  for  such  devices. 

(f)  The  entity  may  require  up  to  48 
hours'  advance  notice  only  for  providing 
boarding  assistance.  If  the  individual 
does  not  provide  such  notice,  the  entity 
shall  nonetheless  provide  the  service  if 
it  can  do  so  by  making  a  reasonable 
effort,  without  delaying  the  bus  service. 

S  37.171    Equivalency  requkement  for 
demand  rMponaive  eervlc*  operated  by 
private  entitles  not  primarily  engaged  In  the 
buelneee  of  transporting  people. 

A  private  entity  not  primarily  engaged 
in  the  business  of  transporting  people 


which  operates  a  demand  responsive 
system  shall  ensure  that  its  system, 
when  viewed  in  its  entirety,  provides 
equivalent  service  to  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  as  it  does  to 
individuals  without  disabilities.  The 
standards  of  S  37.105  shall  be  used  to 
determine  if  the  entity  is  providing 
equivalent  service. 

S  37.173   Training  requirements. 

Each  pubUc  or  private  entity  which 
operates  a  fixed  route  or  demand 
responsive  system  shall  ensure  that 
personnel  are  trained  to  proficiency,  as 
appropriate  to  their  duties,  so  that  they 
operate  vehicles  and  equipment  safely 
and  properly  assist  and  treat  individuals 
with  disabilities  who  use  the  service  in  a 
respectful  and  courteous  way,  with 
appropriate  attention  to  the  difference 
among  individuals  with  disabilities. 

■HjjNO  coot  4t10-«>-ll 
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1. 


PURPOSE. 


This  document ;  ;ets  guidelines  for  axxessibUtty  to 
buUdtngs  andjkcHWes  by  tndtvlduals  with 
.  disabilities  under  the  Americans  wtth  Disabili- 
ties Act  (ADA)  of  1990.  These  guidelines  are  to 
be  applied  during  the  design,  construction,  and 
alteration  of  buUdtngs  and  facilities  covered  by 
TUles  n  and  UI^  the  ADA  to  the  extent  required 
by  regulations  ^sued  by  Federal  agencies, 
including  the  Dipartment  of  Justice  and  the 
Department  of  Transportation,  under  the  ADA. 

The  technical  specifications  4.2  through  4.35,  of 
these  guidelines  are  the  same  as  those  of  the 
American  National  Standard  Institute's  docu- 
ment Al  17.1- 1B80.  except  as  noted  in  this  text 
by  Ualics.  Howexxr.  sections  4.1.1  through  4.1.7 
and  sections  5  through  10  are  differentfrom 
ANSIA117.1  tnfhetr  entirety  and  are  printed  tn 
standard  type. 

The  tOustrattonA  and  text  of  ANSI  Al  17. 1  are 
reproduced  with  permission  from  the  American 
National  Standards  Institute.  Copies  of  the 
standard  may  be  purchased  from  the  American 
National  Standards  Institute  at  1430  Broadway, 
New  York,  New  York  10018. 


2. 


GENERAL. 


2.1  Provisions  for  Adults.  The  spectfica- 
tions  in  these  guidelines  are  based  upon  adult 
dimensions  and  anthropometrics. 

2.2*  Equivalent  Facilitation.  Departures 
from  particular  technical  and  sccqjtrrg  require- 
ments of  this  guideline  by  the  use  of  other 
designs  and  technologies  are  permuted  where 
the  aUematlve  designs  and  technologies  used 
wUl  provide  substantlaUy  equtualent  or  greater 
access  to  and  usabUtty  ofthefacOity. 


3. 


BUSCELLANEOUS 
INSTRUCTIONS  AND 
DEFINITIONS. 


3.1  Graphic  Conventions.  Graphic 
conventions  are  shown  in  Table  1.  Dimensions 
that  are  not  marked  minimum  or  maximum  are 
absolute,  unless  otherwise  indicated  in  the  text 
or  captions. 


Table  1 
Graphic  Conventions 


Convention 


Description 


36 


91 S 


9 


230 

9         36 


330 


91 S 


max 
min 


Typical  dimension  line  showing  (i.S  customary  units 
(in  Inches)  above  the  line  and  Si  units  (in  millimeters) 
below 

Dimensions  for  short  distances  indicated  on 
extended  line 

Dimension  line  showing  alternate  dimensions 
required 

Direction  of  approach 

AAaximum 

Minimum 

Boundary  of  clear  floor  area 

Centerline 
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3.4  General  Terminology 


3.2  Dtmensional  Tolermnces.  All  dimen- 
sions are  subject  to  conventional  building 
industry  tolerances  for  field  conditions. 

3.3  Notes.  The  text  of  these  guideltnes  does 
not  contain  notes  or  footnotes.  Additional 
infonnatlon,  explanations,  and  advisory  materi- 
als arc  located  In  the  Appendix.  Paragraphs 
marked  with  an  asterisk  have  related,  non- 
mandatory  material  in  the  Appendix.  In  the 
Appendix,  the  corresponding  paragraph 
numbers  are  preceded  by  an  A. 

3.4  General  Terminology. 

rnrnplv  with.  Meet  one  or  more  speclfteatlons 
ol  these  guideltnes. 

if.  If  ■■■  then.  Denotes  a  speclfkatlon  that 
applies  only  when  the  conditions  described 
are  present. 

may.  Denotes  an  option  or  aUematlve. 

shall.  Denotes  a  mandatory  specification  or 
requirement. 

should.  Denotes  an  advisory  specification  or 
reconunendatlon. 

3.5  Definitioni. 

y^ccess  AUlc.  An  accessible  pedestrian  space 
between  elements,  such  as  parking  spaces, 
seating,  and  desks,  that  provides  clearances 
appropriate  for  use  of  the  elements. 

AcccMlble.  Describes  a  site,  building,  facility, 
or  portion  thereof  that  complies  with  these 
guidelines. 

^fMmmthlt  Element.  An  element  specified  by 
these  guidelines  (for  example,  telephone,  con- 
trols, and  the  like). 

Accessible  Ronte.  A  continuous  unobstructed 
path  cormecting  all  accessible  elements  and 
spaces  of  a  building  or  facility.  Interior  acces- 
sible routes  may  IrKlude  corridors,  floors, 
ramps,  elevators,  lifts,  and  clear  floor  space  at 
fixtures.  Exterior  accessible  routes  may  include 
parking  access  aisles,  curb  ramps.  cnossuxzUcs 
at  vehicular  ways,  walks,  ramps,  and  lifts. 


ACCCMfl?^  Soac€.  Space  that  complies  with 
these  guideltnes. 

Afiapfblllty.  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen 
counters,  sinks,  and  grab  bars,  to  be  added 
or  altered  so  as  to  accommodate  the  needs  of 
indtuiduals  with  or  without  dtsabtHties  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  dlsabUlty. 

ArtdUHftTf  An  expansion,  extension,  or  increase 
in  the  gross  Jloor  area  qfa  building  orJacHitg. 

A/in„inU»r.»tve  AnthorltT.  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guideltnes  for  the  design.  cor\struction.  or 
alteration  of  buildings  and  facilities. 

Alterarion.  An  alteration  (s  a  change  to  a 
building  or  facility  made  by,  on  behaJ^oJ.  or 
Jot  the  use  qfa  public  accommodation  or 
commercial  facUity.  that  q/Jiects  or  could 
affect  the  usability  of  the  building  orfacilUy 
or  part  thereof.  Alterations  include,  but  are 
not  limited  to,  remodeling,  renovation,  rehabt- 
lUxition.  reconstruction,  historic  restorattort 
changes  or  rearrangement  of  the  structural 
parts  or  elements,  arui  changes  or  rearrange- 
ment tn  the  plan  configuralion  of  walls  and 
full- height  partaions.  Normal  maintenance, 
reroofir^.  paintirm  or  wallpapering,  or  changes 
to  mechanical  and  electrical  systems  are  rvot 
alterations  unless  they  affect  the  usability  of 
the  building  or  facility. 

Area  of  Rescue  Assistance.  An  area,  which 
has  direct  access  to  an  extL  where  people  who 
are  unaiAe  to  use  stairs  may  remain  temporarily 
in  safety  to  await  further  instructions  or  assis- 
tance during  emergency  exxucuatiorL 

Assembly  Area.  A  room  or  space  accommo- 
dating a  group  o/"  individuals  for  recreational, 
educational,  political,  social,  or  amusement 
purposes,  or  for  the  consumption  of  food  and 
drink. 

Automatic  Door.  A  door  equipped  with  a 
power-operaled  mechanism  arwl  controls  that 
open  and  close  the  door  automatically  upon 
receipt  of  a  momentary  actuating  signal.  The 
switch  that  begins  the  automata  cycle  may  be 
a  photoelectric  device,  floor  mat,  or  manual 
switch  (see  power -assisted  door). 
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3.5  Definitions 


wwiMiwy.  Any  structure  used  and  Intended  for 
supporting  or  >helterlng  any  use  or  occupancy. 

dreillt1i^<*P  Path.  An  exterior  or  interior  way 


rrap 


of  passage  froi^  one  place  to  another  for  pedes- 
trians, includllig.  but  not  limited  to.  walks, 
hallways,  courtyards,  stairways,  and  stair 
landings. 

Cltmx.  Unobsti  ucted 

Clear  Floor  Space.  The  minimum  unobstnicted. 
Jloor  or  ground, space  required  to  accommodate  a 
single,  statlonc^  wheelchair  and  occi^xinL 

Closed  Circuit  Telephone.  A  telephone  with 
dedicated  Itne(s)  such  as  a  house  phone,  cour- 
tesy phone  or  phone  that  must  be  used  to  gain 
entrance  to  a  facility. 

QWUBiQU  UWij'^^^'^^  to  those  Interior  and 
exterior  rooms^  spaces,  or  elements  that  are 
made  availabld  for  the  use  of  a  restricted  group 
of  people  (for  example,  occupants  of  a  homeless 
shelter,  the  ocoupants  of  an  office  building,  or 
the  guests  of  such  occupants). 

Cto—  Slope.  Tne  slope  that  Is  perpendicular  to 
the  direction  ol  travel  (see  rurmlng  slope). 

Cllrt  fUMBi  Aishort  ramp  cutting  through  a 
curb  or  built 


Detectable 


t  ub  to  it. 

VgnUnfl. 


A  standardized  surface 
feature  built  tn  'pr  applied  to  uxdking  surfaces  or 
other  elements  ito  warn  visually  Impaired  people 
of  hazards  on  d  circulation  path. 

nw^iHny  Unit.j  A  single  unit  which  provides  a 
kitchen  or  food  preparation  area,  in  addition  to 
rooms  and  spaces  for  living,  bathing,  sleeping, 
and  the  like.  DivelUng  units  include  a  single 
family  home  or  a  townhouse  used  as  a  transient 
group  home:  ai\  apartment  building  used  as  a 
shelter:  guestrdoms  in  a  hotel  that  provide 
sleeping  accommodations  and  food  preparation 
areas:  and  other  stmUar  facilities  used  on  a 
transient  basis]  For  purposes  of  these  guide- 
lines, use  of  the  term  'Dwelling  Unit'  does  not 
imply  the  unit  s  used  as  a  residence. 


Eyrega.  Meanej 


structed  way  oj 

building 

egress  comprisks 


of.  A  continuous  and  unob- 
exit  travel  from  any  point  tn  a 
or  facility  to  a  public  way.  A  means  of 
vertical  and  horizontal  travel 


and  may  irydude  intewentng  room  spaces, 
doonvaxjs.  hallways,  corridors,  passageways, 
balconies,  ramps,  stairs,  enclosures,  lobbies, 
horizontal  exits,  courts  and  yards.  An  accessible 
means  of  egress  Is  one  that  complies  with  these 
guidelines  and  does  not  indude  stairs,  steps,  or 
escalators.  Areas  of  rescue  assistance  or  evacu- 
ation elevators  may  be  included  as  part  of 
accessible  means  of  egress. 

Element.  An  archUectural  or  mechanical  compo- 
nent of  a  building.  faciUty.  space,  or  site,  e.g., 
telephone,  curb  ramp.  door,  drinking  fountain, 
seating,  or  water  closeL 

Entrance.  Any  access  point  to  a  building  or 
portion  of  a  building  orfaciUty  used  for  the 
purpose  of  entering.  An  entrance  includes  the 
approach  walk,  the  vertical  access  leading  to 
the  entrance  platform,  the  entrance  platform 
itsey.  vestibules  if  provided  the  entry  door(s) 
or  gate(s).  and  the  hardware  of  the  entry  dooris) 
orgate(s). 

FadUtu.  All  or  any  portion  of  buildings,  struc- 
tures, site  improvements,  complexes,  equpment, 
roads,  walks,  passageways,  parking  lots,  or 
other  real  or  personal  property  located  on  a  site. 

Ground  Floor.  Any  occupiaJtAe  floor  less  than 
one  story  above  or  below  grade  wUh  direct 
access  to  grade.  A  buHding  or  facility  always 
has  at  least  one  ground  floor  and  may  have 
more  than  one  ground  floor  as  where  a  split 
level  entrance  has  been  provided  or  where  a 
buHdtng  is  budt  into  a  hillside. 

jffT*""*"*  AT  affaraninf  ''^O"^  '"^^^  pnUnn 
of  a  story  which  is  an  intermediate  floor  level 
placed  within  the  story  cmd  having  occupiable 
space  above  and  below  Us  floor. 

MTfc>j«i  rroMiny,  A  crosswalk  or  other  Iden- 
tified path  intended  for  pedestrian  use  in 
crossing  a  vehk:ular  way. 

M«iHf.m»ir  n»>inntf  Any  building  containing 
more  than  two  dwelling  units. 

Occupiable.  A  room  or  enclosed  space  designed 
for  human  occiqxmcy  tn  which  individuals 
congregate  for  amusement,  educational  or 
similar  purposes,  or  tn  which  occupants  are 
engaged  at  labor,  and  which  is  equipped  with 
means  of  egress,  light,  and  ventilation. 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6. 1991  /  Rules  and  Regulations  45647 


3.5  Deflnltlons 


Operable  Part.  A  part  of  a  piece  of  equ4>ment 
or  appliaixre  used  to  insert  or  withdraw  objects, 
or  to  activate,  deactivate,  or  adjust  the  equip- 
ment or  appliance  (for  example,  coin  slot, 
pushbutton,  handle). 

Path  ofTravmL  fReseruedi. 

Pmrer-s— Isted  Door.  A  door  used /or  human 
passage  with  a  mechanism  that  helps  to  open 
the  door,  or  relieves  the  opening  resistance  of  a 
door,  upon  the  activation  of  a  switch  or  a 
continued  force  applied  to  the  door  itself. 

Public  Use.  Describes  interior  or  exterior 
rooms  or  spaces  that  are  made  available  to  the 
general  public.  Public  use  may  be  provided  at  a 
building  or  facility  that  Is  privately  or  publicly 
owned. 

BuaiL  A  walking  surface  which  has  a  rurming 
slope  greater  than  1:20. 

wtinntny  Mnnm.  The  slope  that  is  parallel  to 
the  direction  of  travel  (see  cross  slope). 

Senrtce  E^trmnt>^..  An  entrance  intended 
primarily  for  deltvety  of  goods  or  services. 

Atfnmfm.  Displayed  verbal,  symbolic,  tactile. 
and  pictorial  information. 

Site.  A  parcel  of  land  bounded  by  a  property 
line  or  a  designated  portion  of  a  public  right-of- 
way. 

Site  Imnroremcnt.  Undscaping.  paving  for 
pedestrian  and  vehicular  ways,  outdoor  light- 
ing, recreational  facilities,  and  the  like,  added 
to  a  site. 

aieeplntf  AcpftmmtMllIf*'*"*  Rooms  in  which 
people  sleep:  for  example,  dormitory  and  hotel 
or  motel  guest  rooms  or  suites. 

apace.  A  definable  area,  e.g.,  room,  toOet  room, 
halL  assembly  area,  entrance,  storage  room. 
akx}t)e,  courtyard,  or  lobby. 

Story.  That  portion  of  a  buMing  induded 
betveen  the  upper  surface  qfajloor  and  upper 
surface  qfthejloor  or  roc^next  above.  If  such 


portion  qf  a  buOdir\o  does  not  Indude  ocajpiable 
space,  Utsnol  considered  a  story  for  purposes 
qf  these  guideUnes.  There  may  be  more  than  one 
floor  level  wtthtn  a  story  astnthe  case  qfa 
mezxanlTw  or  mezzanines. 

gtmetnrai  gym*.  The  structural  frame  shall 
be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  connections  to  the  columns  and  all  other 
members  whk:h  are  essential  to  the  stability  of 
the  bulldii>g  as  a  whole. 

TaetUe.  Deacribes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

Tert  Telephone.  Machinery  or  equipment  thcU 
employs  tnteracttue  graphic  (Le..  typed)  commu- 
nications through  the  transmission  of  coded 
signals  across  the  standard  telephone  netuxjrk. 
Text  telephones  can  indude,  for  example, 
devices  known  as  77>0's  (telecommunication 
display  devkxs  or  telecommunication  devices 
for  deqf  persons)  or  comfmters. 

Tranalent  Lodabta.  A  buMing,  facility,  or 
portion  thereof,  exduding  inpatient  medical  care 
faciltUes,  that  contatns  one  or  more  dwelling 
units  or  sleeping  accommodations.  Trarysient 
lodging  may  include,  but  (s  not  Umited  to, 
resorts,  group  homes,  hotels,  motels,  and 
dormitories. 

Yl>y|i«»ni«r  Wmf.  A  route  Intended  for  vehicular 
trafflc.  such  as  a  street,  driveway,  or  parking 
lot. 

SUL  An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use.  Including 
general  pedestrian  areas  such  as  plazas  and 
courts. 

NOTE:  Sections  4.1.1  through  4.1.7  are  differ- 
ent from  ANSI  Al  17. 1  in  their  entirety  and  are 
printed  in  standard  type  (ANSI  Al  17.1  does  not 
include  scoping  provisions). 
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4.0  AcceMlble  Elements  and  Spaces:  Scope  and  Technical  Requirements 


4. 


+ 


ACCflSSIBLE  ELEMENTS 
AND  SPACES:  SCOPE  AND 
TECHNICAL 
REQlflREBfENTS. 


lu^n 


4.1  Miwimin|B  Reqtdrements 
4.1.1*  AppUciUon. 

( 1)  General,  /fll  areas  of  newly  designed  or 
newly  constructed  buildings  and  facilities 
required  to  be  a|ccesslble  by  4. 1 .2  and  4. 1 .3 
and  altered  portions  of  existing  buildings  and 
facilities  required  to  be  accessible  by  4. 1.6  shall 
comply  with  these  guidelines.  4.1  through  4.35, 
unless  otherwlar  provided  In  this  section  or  as 
modified  in  a  special  application  section. 

(2)  AppllcaUon  Based  on  Building  Use. 
Special  appllcatjion  sections  5  through  10 
provide  additional  requirements  for  restaurants 
and  cafeterias,  medical  care  facilities,  business 
and  mercantile,  libraries,  accessible  transient 
lodging,  and  transportation  facilities.  When  a 
building  or  facllty  contains  more  than  one  use 
covered  by  a  spe(^  appUcatlon  section,  each 
portion  shall  co  nply  with  the  requirements  for 
that  use. 

(3)*  Areas  Usid  Only  by  Employees  as  Work 
Areas.  Areas  th^t  are  used  only  as  work  areas 
shall  be  designed  and  constructed  so  that 
Individuals  with  disabilities  can  approach, 
enter,  and  exit  the  areas.  These  guidelines  do 
not  require  that  any  areas  used  only  as  work 
areas  be  constructed  to  permit  maneuvering 
within  the  work  area  or  be  constructed  or 
equipped  (Le.,  v^lth  racks  or  shelves)  to  be 
accessible. 


(Le..  \lrtth 


(4)  Temporary  Structures.  These  guidelines 
cover  temporary  buildings  or  facilities  as  well 
as  permanent  facilities.  Temporaiy  buildings 
and  facilities  are  not  of  permanent  construction 
but  are  extensively  used  or  are  essential  for 
public  use  for  a | period  of  time.  Examples  of 
temporary  buUdtngs  or  facilities  covered  by 
these  guidellne4  include,  but  are  not  limited  to: 
reviewing  stands,  temporaiy  classrooms, 
bleacher  areas,  exhibit  areas,  temporary  bank- 
ing facilities,  temporary  health  screening 
services,  or  temporary  safe  pedestrian  passage- 
ways around  a  construction  site.  Structures. 


sites  and  equipment  directly  associated  with 
the  actual  processes  of  construction,  such  as 
scaffolding,  bridging,  materials  hoists,  or 
construction  trailers  are  not  included. 

(5)  General  Exceptions. 

(a)  In  new  construction,  a  person  or  entity 
Is  not  required  to  meet  fuQy  the  requirements 
of  these  guidelines  where  that  person  or  entity 
can  demonstrate  that  It  Is  structurally  imprac- 
ticable to  do  so.  Full  compliance  will  be  consid- 
ered structural^  impracticable  only  In  those' 
rare  circumstances  when  the  unique  character- 
istics of  terrain  prevent  the  incorporation  of 
accessibility  features.  If  full  compliance  with 
the  requirements  of  these  guidelines  is  struc- 
turally impracticable,  a  person  or  entity  shall 
comply  with  the  requirements  to  the  extent  It  Is 
not  structurally  Impracticable.  Any  portion  of 
the  building  or  facility  which  can  be  made 
accessible  shall  comply  to  the  extent  that  It  Is 
not  structurally  Impracticable. 

(b)  Accessibility  is  not  required  to  (1)  obser- 
vation galleries  used  primarily  for  security 
purposes:  or  (ii)  in  non-occuplable  spaces 
accessed  only  by  ladders,  catwalks,  crawl 
spaces,  very  narrow  passageways,  or  freight 
(non-passengerl  elevators,  and  frequented  only 
by  service  persormel  for  repair  purposes:  such 
spaces  Include,  but  are  not  limited  to,  elevator 
pits,  elevator  penthouses,  piping  or  equipment 
catwalks. 

4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction.  An  acces- 
sible site  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  be  provided  within  the  boundary 
of  the  site  from  public  transportation  stops. 
accessible  parking  spaces,  passenger  loading 
zones  if  provided,  and  public  streets  or  side- 
walks, to  an  accessible  building  entrance. 

(2)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  build^s. 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(3)  All  objects  that  protrude  from  surfaces 
or  posts  into  circulation  paths  shall  comply 
with  4.4. 
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(4)  Ground  surfaces  along  accessible  routes 
and  in  accessible  spaces  shall  comply  with  4.5. 

(5)  (a)  If  parking  spaces  are  provided  for  self- 
parking  by  employees  or  visitors,  or  both,  then 
accessible  spaces  complying  with  4.6  shall  be 
provided  in  each  such  parking  area  in  conform- 
ance with  the  table  below.  Spaces  required  by 
the  table  need  not  be  provided  in  the  partteular 
lot.  They  may  be  provided  in  a  different  location 
If  equivalent  or  greater  accessibility.  In  terms  of 
distance  from  an  accessible  entrance,  cost  and 
convenience  is  ensured. 


Total  Parking 
In  Lot 


Required 

Minimum  Nnmber 

of  Accessible  Spaces 


1  to 

25 

I 

26  to 

50 

2 

51    to 

75 

3 

76  to 

100 

4 

10 1    to 

150 

5 

151    to 

200 

6 

201    to 

300 

7 

301    to 

400 

8 

401    to 

500 

9 

501   to 

1000 

2  percent  of  total 

1001  and 

over 

20  plus  I  for  each 
100  over  1000 

Except  as  provided  In  (b).  access  aisles  adjacent 
to  accessible  spaces  shall  be  60  In  (1525  mm) 
wide  minimum. 

(b)  One  in  every  eight  accessible  spaces,  but 
not  less  than  one.  shall  be  served  by  an  access 
aisle  96  in  (2440  mm)  wide  mUiimum  and  shall 
be  designated  "van  accessible"  as  required  by 
4.6.4.  The  vertteal  clearance  at  such  spaces 
shall  comply  with  4.6.5.  All  such  spaces  may 
be  grouped  on  one  level  of  a  parking  structure. 

EXCEPTION:  Provision  of  all  required  parking 
spaces  In  conformance  with  "Universal  Parking 
Design"  (see  appendix  A4.6.3)  Is  permitted. 

(c)  If  passenger  loading  zones  are  provided, 
then  at  least  one  passenger  loading  zone  shall 
comply  with  4.6.6. 

(d)  At  facilities  providing  medical  care  and 
other  services  for  persons  with  mobility  impair- 
ments, parking  spaces  complying  with  4.6  shall 


be  provided  in  accordance  with  4. 1.2(5)(a) 
except  as  follows: 

(1)  Outpatient  units  and  facilities:  10 
percent  of  the  total  number  of  parking  spaces 
provided  serving  each  such  outpatient  urtit  or 
fadUty. 

(U)  Units  and  facilities  that  specialize  In 
treatment  or  services  for  persons  with  mobility 
impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such  unit 
or  faclUty. 

(e)*Valet  parking:  Valet  parking  facilities 
shall  provide  a  passenger  loading  zone  comply- 
ing with  4.6.6  located  on  an  accessible  route  to 
the  entrance  of  the  facility.  Paragraphs  5(a). 
5(b).  and  5(d)  of  this  section  do  not  apply  to 
valet  parking  facilities. 

(6)  If  toilet  faclllUes  are  provided  on  a  site, 
then  each  such  pubbc  or  common  use  toilet 
facility  shall  comt)ly  with  4.22.  If  bathing 
faclllUes  are  provided  on  a  site,  then  each  such 
public  or  common  use  bathing  facility  shall 
comply  with  4.23. 

For  single  user  portable  toilet  or  bathmg  units 
clustered  at  a  single  location,  at  least  5%  but 
no  less  than  one  toilet  unit  or  bathing  unit 
complying  with  4.22  or  4.23  shall  be  installed 
at  each  cluster  whenever  typical  Inaccessible 
units  are  provided.  Accessible  units  shall  be 
Identified  by  the  International  Symbol  of 
Accessibility. 

EXCEPTION:  Portable  toilet  units  at  construc- 
tion sites  used  exclusively  by  construction 
personnel  are  not  required  to  comply  with 
4.1.2(6). 

(7)  Building  Signage.  Signs  which  designate 
permanent  rooms  and  spaces  shall  comply  with 
4.30.1.  4.30.4.  4.30.5  and  4.30.6.  Other  signs 
which  provide  direction  to,  or  information 
about,  functional  spaces  of  the  building  shall 
comply  with  4.30.1.  4.30.2.  4.30.3,  and  4.30.5. 
Elements  and  spaces  of  accessible  facilities 
which  shall  be  identified  by  the  International 
Symbol  of  AccesslblUty  and  which  shall  comply 
with  4.30.7  are: 

(a)  Parking  spaces  designated  as  reserved 
for  individuals  with  disabilities: 
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(b)  Accessll  lie  passenger  loading  zones: 

(c)  Accessible  entrances  when  not  all  are 
accessible  (inaccessible  entrances  shall  have 
dtfectional  slgi  age  to  indicate  the  route  to  the 
nearest  access:  ble  entrance): 


Accessll  lie 


(d) 
when  not  all 


aie 


toilet  and  bathing  facilities 
accessible. 


4.1.3  Accessible  Buildings:  New 
Constructioit.  Accessible  buildings  and 
facilities  shall  itieet  the  following  mlnlmuni 
requirements: 

(1)  At  least  o  le  accessible  route  complying 
with  4.3  shall  Qonnect  accessible  building  or 
facility  entrances  with  all  accessible  spaces  and 
elements  wlthii  i  the  building  or  facility. 


(2)  All  objecti  t 
circulation 


that  overhang  or  protrude  into 
shall  comply  with  4.4. 


patl  is 


(3)  Ground  a  id  floor  surfaces  along  acces- 
sible routes  and  in  accessible  rooms  and 
spaces  shall  coi  nply  with  4.5. 

(4)  Interior  and  exterior  stairs  connecting 
levels  that  are  hot  cormected  by  an  elevator, 
ramp,  or  other  accessible  means  of  vertical 
access  shall  comply  with  4.9. 

(5)*  One  passenger  elevator  complying  with 
4.10  shall  servd  each  level.  iiKluding  mezza- 
nines, in  all  mMlti-story  buildings  and  facilities 
unless  exempt^  below.  If  more  than  one 
elevator  is  provided,  each  full  passenger  eleva- 
tor shall  comply  with  4. 10. 

EXCEPTION  1:  Elevators  are  not  required  in 
facilities  that  ai|e  less  than  three  stories  or  that 
have  less  than  $000  square  feet  per  stoiy 
unless  the  building  is  a  shopping  center,  a 
shopping  mall,  or  the  professional  ofilce  of  a 
health  care  prorldcr,  or  another  type  of  facility 
as  determined  by  the  Attorney  General.  The 
elevator  exemption  set  forth  in  this  paragraph 
does  not  obviati  or  limit  In  any  way  the  obliga- 
tion to  comply  with  the  other  accessibility 
requirements  e^blished  in  section  4.1.3.  For 
example,  floors  above  or  below  the  accessible 
ground  floor  must  meet  the  requirements  of 
this  section  except  for  elevator  service.  If  toilet 
or  bathing  facilities  are  provided  on  a  level  not 
served  by  an  eldvator.  then  toilet  or  bathing 
facilities  must  bje  provided  on  the  accessible 


ground  floor.  In  new  construction  if  a  building 
or  facility  is  eligible  for  this  exemption  but  a 
full  passenger  elevator  is  nonetheless  planned, 
that  elevator  shall  meet  the  requirements  of 
4. 10  and  shall  serve  each  level  in  the  building. 
A  full  passenger  elevator  that  provides  service 
from  a  garage  to  only  one  level  of  a  building  or 
facility  is  not  required  to  serve  other  levels. 

EXCEPTION  2:  Elevator  pits,  elevator 
penthouses,  mechanical  rooms,  piping  or 
equipment  catwalks  are  exempted  from  this 
requirement. 

EXCEPTION  3:  Accessible  ramps  complying 
with  4.8  may  be  used  in  lieu  of  an  elevator. 

EXCEPTION  4:  Platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  of  this  guideline  and 
applicable  state  or  local  codes  may  be  used  in 
lieu  of  an  elevator  onfy  under  the  following 
conditions: 

(a)  To  provide  an  accessible  route  to  a 
performing  area  in  an  assembly  occupancy. 

(b)  To  comply  with  the  wheelchair  viewing 
position  llne-of-slght  and  dispersion  require- 
ments of  4.33.3. 

(c)  To  provide  access  to  incidental 
occuplable  spaces  and  rooms  which  are  not 
open  to  the  general  public  and  which  house 
no  more  than  fhre  persons,  including  but  not 
limited  to  equipment  control  rooms  and  pro- 
jection booths. 

(d)  To  provide  access  where  existing  site 
constraints  or  other  constraints  make  use  of  a 
ramp  or  an  elevator  infeaslble. 

(6)  Windows:  (Reserved). 

(7)  Doors: 

(a)  At  each  accessible  entrance  to  a  building 
or  facility,  at  least  one  door  shall  comply  with 
4.13. 

(b)  Within  a  bulkllng  or  facility,  at  least 
one  door  at  each  accessible  space  shaU  compty 
with  4.13. 

(c)  Each  door  that  is  an  element  of  an 
accessible  route  shall  comply  with  4. 13. 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6. 1991  /  Rules  and  Regulations  45651 


4.1.3  Accessible  Buildings:  New  Construction 


(d)  Each  door  required  by  4.3.10.  Egress, 
shall  comply  with  4. 13. 

(8)  In  new  construction,  at  a  minimum,  the 
requirements  in  (a)  and  (b)  below  shall  be 
satisfied  independently: 

(a)(1)  At  least  50%  of  all  public  entrances 
(excluding  those  In  (b)  below)  must  be  acces- 
sible. At  least  one  must  be  a  ground  floor 
entrance.  Public  entrances  are  any  entrances 
that  are  not  loading  or  service  entrances. 

(II)  Accessible  entrances  must  be  pro- 
vided In  a  number  at  least  equivalent  to  the 
number  of  exits  required  by  the  applicable 
buUdlng/flre  codes.  fThls  paragraph  does  not 
require  an  increase  In  the  total  number  of 
entrances  planned  for  a  facility.) 

(III)  An  accessible  entrance  must  be 
provided  to  each  tenancy  in  a  facility  (for 
example,  individual  stores  in  a  strip  shopping 
center). 

One  entrance  may  be  considered  as 
meeting  more  than  one  of  the  requirements  in 
(a).  Where  feasible,  accessible  entrances  shall 
be  the  entraiKes  used  by  the  majority  of  people 
visiting  or  working  In  the  building. 

(b)(1)  In  addition.  If  direct  access  Is  provided 
for  pedestrians  fnnn  an  enclosed  parking 
garage  to  the  building,  at  least  one  direct 
entrance  from  the  garage  to  the  building  must 
be  accessible. 

(11)  If  access  Is  provided  for  pedestrians 
from  a  pedestrian  turmel  or  elevated  walkway, 
one  entrance  to  the  building  from  each  tunnel 
or  walkway  must  be  accessible. 

One  entnmce  may  be  considered  as  meet- 
ing more  than  one  of  the  requirements  in  (b). 

Because  entrances  also  serve  as  emer- 
gency exits  whose  proximity  to  all  parts  of 
bulkUngs  and  facUlUes  Is  essential,  it  is  prefer- 
able that  all  entrances  be  accessible. 

(c)  If  the  only  entrance  to  a  building,  or 
tenancy  In  a  facility.  Is  a  service  entrance,  that 
entrance  shall  be  accessible. 

(d)  Entrances  whk:h  are  not  accessible  shall 
have  directional  signage  complying  with  4.30. 1 . 


4.30.2.  4.30.3.  and  4.30.5.  which  indicates  the 
location  of  the  nearest  accessible  entrance. 

(9)*  In  buUdlngs  or  facilities,  or  portions  of 
buildings  or  facilities,  required  to  be  accessible, 
accessible  means  of  egress  shall  be  provided  In 
the  same  number  as  required  for  exits  by  local 
bulldlng/llfe  safety  regulations.  Where  a  re- 
quired exit  from  an  occuplable  level  above  or 
below  a  level  of  accessible  exit  discharge  is  not 
accessible,  an  area  of  rescue  assistance  shall 
be  provided  on  each  such  level  (in  a  number 
equal  to  that  of  inaccessible  required  exits). 
Areas  of  rescue  assistance  shall  comply  with 
4.3.1 1.  A  horizontal  exit,  meeting  the  require- 
ments of  local  buUdlng/llfe  safety  regulaUons, 
shall  satisfy  the  requirement  for  an  area  of 
rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
not  required  in  buildings  or  facUlUes  having  a 
supervised  automatic  sprinkler  system. 

(10)*  Drinking  Fountains: 

(a)  Where  otify  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking 
fountain  whk:h  is  accessible  to  individuals  who 
use  wheelchairs  in  accordance  with  4. 15  and 
one  accessible  to  those  who  have  difficulty 
bending  or  stooping.  fThls  can  be  accommo- 
dated by  the  use  of  a  *hl-k)*  fountain;  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  stan- 
dard height  convenient  for  those  who  have 
difficulty  bending:  by  providing  a  fountain 
accessible  under  4. 15  and  a  water  cooler:  or 
by  such  other  means  as  would  achieve  the 
required  accessibility  for  each  group  on  each 
floor.) 

(b)  Where  more  than  one  drinking  fountain 
or  water  cooler  is  provided  on  a  floor.  50%  of 
those  provided  shall  comply  with  4. 15  and 
shall  be  on  an  accessible  route. 

(11)  Toilet  FacUlUes:  If  toilet  rooms  are 
pixjvlded.  then  each  public  and  common  use 
toilet  room  shall  comply  with  4.22.  Other  toilet 
rooms  provided  for  the  use  of  occupants  of 
specific  spaces  (l.e..  a  private  toilet  room  for  the 
occupant  of  a  private  ofike)  shall  be  adaptable. 
If  bathing  rooms  are  provided,  then  each  public 
and  common  use  bathroom  shall  comply  with 
4.23.  Accessible  toilet  rooms  and  bathing 
facilities  shaU  be  on  an  accessible  route. 
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(12)  Ston  £e.  Shelving  and  Display  Units: 

(a)  If  fbc^  or  buUt-m  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complytng  with  4.25.  Additional  storage  may  be 
provided  outside  of  the  dimensions  required  by 
4.25. 

(b)  Shehjes  or  display  units  allowing  self- 
service  by  custccners  in  mercantile  occupancies 
shall  be  located  on  an  accessible  route  comply- 
ing with  4.3v  Requirements  for  accessible  reach 
range  do  not  apply. 

(13)  Controls  and  operating  mechanisms  in 
accessible  spaces,  along  accessible  routes,  or 
as  parts  of  Accessible  elements  (for  example, 
light  switchfs  and  dispenser  controls)  shall 
comply  wtthl  4.27. 

( 14)  If  emergency  warning  systems  are 
provided,  thfen  they  shall  include  both  audible 
alarms  and  visual  alarms  complying  with  4.28. 
Sleeping  accommodations  required  to  comply 
with  9.3  shall  have  an  alarm  system  complying 
with  4.28.  Etnergency  warning  systems  in 
medical  car$  facilities  may  be  modified  to  suit 
standard  he^th  care  alarm  design  practice. 


Detectable 


(15) 
locations  as 


warnings  shall  be  provided  at 
specified  in  4.29. 


(16)  Builcing  Signage: 

(a)  Signal  which  designate  permanent  rooms 
and  spaces  $hall  comply  with  4.30. 1.  4.30.4. 
4.30.5  and  4.30.6. 

(b)  Othcif  signs  which  provide  direction  to  or 
Information  about  functional  spaces  of  the 
building  shaill  comply  with  4.30. 1.  4.30.2. 
4.30.3.  and  4.30.5. 

EXCEPTION:  Building  directories,  menus,  and 
all  other  signs  which  are  temporary  are  not 
required  to  domply. 

(17)  Publij  Telephones: 

(a)  If  puUlc  pay  telephones,  public  closed 
circuit  telephones,  or  other  public  telephones 
are  providedj  then  they  shall  comply  with 
4.31.2  through  4.31.8  to  the  extent  required  by 
the  following  table: 


Nnmbw  of  aaeh  tjp* 
otutmpboam  pro^dad 
•asaehfloor 


Hombw  of  UUphonas 
raqnirMl  to  oomplj  with 
4.31.3  threoch  4.31.8> 


1  OT  more  single  unit      1  per  floor 


Ibank* 

2  or  more  banks* 


1  per  floor 

1  per  bank.  Accessible  unit 
may  be  installed  as  a  single 
unit  In  fwoximlty  (either 
vlslble  or  with  signage)  to 
the  bank.  At  least  one 
public  telephone  per  floor 
shall  meet  the  requirements 
for  a  fbrward  reach 
telephone*. 


'  Additional  pubUc  telephones  may  be  installed 
at  any  height.  Unless  otherwise  specified, 
accessible  telephones  may  be  either  forward  or 
side  reach  telephones. 

'  A  bank  consists  of  two  or  more  adjacent 
public  telephones,  often  installed  as  a  unit. 

3  EXCEPTION:  For  exterior  installations  only,  if 
dial  tone  first  service  is  available,  then  a  side 
reach  telephone  may  be  installed  instead  of  the 
required  forward  reach  telephone  (i.e.,  one 
telephone  In  proximity  to  each  bank  shall 
comply  with  4.31). 

(b)*  AU  telephones  required  to  be  accessible 
and  complying  with  4.31.2  through  4.31.8  shall 
be  equipped  with  a  volume  control.  In  addition, 
25  percent,  but  never  less  than  one,  of  all  other 
public  telephones  provided  shall  be  equipped 
with  a  volimie  control  and  shall  be  dispersed 
among  all  types  of  public  telephones,  including 
closed  circuit  telephones,  throughout  the  build- 
ing or  facility.  Signage  complying  with  appli- 
cable provisions  of  4.30.7  shall  be  provided. 

(c)  The  following  shall  be  provided  in 
accordance  with  4.31.9: 

(1)  If  a  total  number  of  four  or  more 
public  pay  telephones  (Including  both  interior 
and  exterior  phones)  Is  provided  at  a  site,  and 
at  least  one  is  in  an  interior  location,  then  at 
least  one  interior  public  text  telephone  shall 
be  provided. 

(ii)  if  an  interior  public  pay  telephone  Is 
provided  in  a  stadium  or  arena,  tn  a  convention 
center,  in  a  hotel  with  a  convention  center,  or 
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In  a  covered  mall,  at  least  one  Interior  public 
text  telephone  shall  be  provided  in  the  facility. 

(Ill)  If  a  public  pay  telephone  is  located 
In  or  a(!yacent  to  a  hospital  emergency  room, 
hospital  recoveiy  room,  or  hospital  waiting 
room,  one  public  text  telephone  shall  be  pro- 
vided at  each  such  location. 

(d)  Where  a  bank  of  telephones  in  the 
Interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
telephone  in  each  such  bank  shaU  be  equipped 
with  a  shelf  and  outlet  in  compliance  with 
4.31.9(2). 

(18)  If  fixed  or  built-in  seating  or  tables 
(Including,  but  not  limited  to.  study  carrels  and 
student  laboratoiy  stations),  are  provided  In 
accessible  public  or  common  use  areas,  at  least 
five  percent  (5%),  but  not  less  than  one.  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  and  through  such  fixed  or  built-in 
seating  areas,  or  tables. 

(19)*  Assembly  areas: 

(a)  In  places  of  assembly  with  fixed  seating 
accessible  wheelchair  locations  shall  comply 
with  4.33.2,  4.33.3,  and  4.33.4  and  shall  be 
provided  consistent  with  the  following  table: 


Capacity  of  Seating    Number  of  Required 
in  Assembly  Areas    Wheelchair  Locations 


4  to  25 

1 

26  to  50 

2 

51   to  300 

4 

301   to  500 

6 

over  500 

6,  plus 

1  additional  space 

for  each  total  seating 

capacity  increase  of  100 

In  addition,  one  percent,  but  not  less  than  one, 
of  all  fixed  seats  shall  be  aisle  seats  with  no 
armrests  on  the  aisle  side,  or  removable  or 
folding  annrests  on  the  aisle  side.  Each  such 
seat  shall  be  Identified  by  a  sign  or  marker. 
Signage  notifying  patrons  of  the  availability  of 
such  seats  shall  be  posted  at  the  ticket  ofllce. 
Aisle  seats  are  not  required  to  comply  with 
4.33.4. 


(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are 
integral  to  the  use  of  the  space  (e.g..  conceit 
and  lecture  halls,  playhouses  and  movie  the- 
aters, meeting  rooms,  etc.).  Such  assembly 
areas,  if  (1)  they  accommodate  at  least  50 
persons,  or  if  they  have  audio-amplification 
systems,  and  (2)  they  have  fbced  seatmg.  shall 
have  a  permanently  installed  assistive  listening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  Installed  assistive 
listening  ^rstem,  or  an  adequate  number  of 
electrical  outlets  or  other  supplementary  wiring 
necessaiy  to  support  a  portable  assistive 
listening  system  shall  be  provided.  The  mini- 
mum number  of  receivers  to  be  provided  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  in  no  case  less  than  two.  Signage 
complying  with  applicable  provisions  of  4.30 
shall  be  installed  to  notify  patrons  of  the 
availability  of  a  listening  system. 

(20)  Where  automated  teller  machines 
(ATMs)  are  provided,  each  ATM  shall  comply 
with  the  requirements  of  4.34  except  where  two 
or  more  are  provided  at  a  location,  then  only 
one  must  compfy. 

EXCEPTION:  Drlvc-up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.27.2,  4.27.3  and  4.34.3. 

(21)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public,  patients, 
customers  or  employees,  5  percent,  but  never 
less  than  one.  of  dressing  rooms  for  each  type 
of  use  in  each  cluster  of  dressing  rooms  shall 
be  accessible  and  shall  comply  with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  distinct  and  differ- 
ent functions  as  in  different  treatment  or 
examination  facilities. 

4. 1.4  (Reserved). 

4.1.5  AcccMlbie  Buildlngt:  Addltloiis. 

Each  addition  to  an  existing  building  or  facility 
shall  be  regarded  as  an  alteration  Each  space 
or  element  added  to  the  existing  building  or 
facility  shall  comply  with  the  applicable  provi- 
sions of  4.1.1  to  4.1.3.  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specifications  of  4.2  through  4.35  and 
sectlciis  5  through  10.  Each  addition  that 
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affects  or  coiild  affect  the  usability  of  an  area 
containing  a  jprlmaiy  function  shall  comply 
with  4.1.6(2)1 

4.1.6  Accessible  Buildings:  Alterations. 

(1)  General.  Alterations  to  existing  buildings 
and  facilities,  shall  comply  with  the  following: 

(a)  No  alt  ;ratlon  shall  be  undertaken  which 
decreases  or  has  the  effect  of  decreasing  acces- 
sibility or  usj  ibillty  of  a  building  or  facility 
below  the  re<  ulrements  for  new  construction  at 
the  time  of  alteration. 

(b)  If  existing  elements,  spaces,  or  common 
areas  are  altmd,  then  each  such  altered 
element,  space,  feature,  or  area  shall  comply 
with  the  applicable  provisions  of  4. 1 . 1  to  4. 1 .3 
Minimum  Rtiiulrements  (for  New  Construc- 
tion). If  the  applicable  provision  for  new  con- 
struction requires  that  an  element,  space,  or 
common  arei  i  be  on  an  accessible  route,  the 
altered  elcm«  nt.  space,  or  common  area  is  not 
required  to  b  c  on  an  accessible  route  except  as 
provided  in  4^1 .6(2)  (Alterations  to  an  Area 
Containing  ai  Primary  Function.) 

(c)  If  altei  atlons  of  single  elements,  when 
considered  tdgether.  amount  to  an  alteration  of 
a  room  or  sp  ice  in  a  building  or  facility,  the 
entire  space  shall  be  made  accessible. 

(d)  No  alt  sration  of  an  existing  element, 
space,  or  area  of  a  building  or  facility  shall 
impose  a  req  ulremcnt  for  greater  accessibility 
than  that  whuch  would  be  required  for  new 
construction!  For  example,  if  the  elevators  and 
stairs  in  a  biludlng  are  being  altered  and  the 
elevators  are,  In  turn,  being  made  accessible, 
then  no  accessibility  modifications  are  required 
to  the  stairs  ;oruiectlng  levels  connected  by  the 
elevator.  If  st  air  modifications  to  correct  unsafe 
conditions  aie  required  by  other  codes,  the 
modifications  shall  be  done  in  compliance  with 
these  gulden  les  unless  technically  infeaslble. 


(e)At 
complying 


lea:  ;t 


wth 


one  interior  public  text  telephone 
4.31.9  shall  be  provided  If: 


(1)  alteteUons  to  existing  buildings  or 
facilities  wiU  less  than  four  exterior  or  interior 
public  pay  te  lephones  would  increase  the  total 
number  to  four  or  more  telephones  with  at 
least  one  in  in  interior  location:  or 


(11)  alterations  to  one  or  more  exterior  or 
interior  public  pay  telephones  occur  in  an 
existing  building  or  facility  with  four  or  more 
public  telephones  with  at  least  one  in  an 
interior  location. 

(0  If  an  escalator  or  stair  is  planned  or 
installed  where  none  existed  previously  and 
major  structural  modifications  are  necessary 
for  such  installation,  then  a  means  of  acces- 
sible vertical  access  shall  be  provided  that 
complies  with  the  applicable  provisions  of  4.7, 
4.8.  4.10.  or  4.11. 

(g)  In  alterations,  the  requirements  of 
4.1.3(9),  4.3.10  and  4.3.11  do  not  apply. 

(h)»Entrances:  If  a  plaimed  alteration 
entails  alterations  to  an  entrance,  and  the 
building  has  an  accessible  entrance,  the  en- 
trance being  altered  is  not  required  to  comply 
with  4. 1.3(8).  except  to  the  extent  required  by 
4. 1 .6(2).  ff  a  particular  entrance  is  not  made 
accessible,  appropriate  accessible  signage 
indicating  the  location  of  the  nearest  accessible 
entrance(s)  shall  be  installed  at  or  near  the 
inaccessible  entrance,  such  that  a  person  with 
disabilities  will  not  be  required  to  retrace  the 
approach  route  from  the  inaccessible  entrance. 

(1)  tf  the  alteration  work  is  limited  solely 
to  the  electrical,  mechanical,  or  plumbing 
system,  or  to  hazardous  material  abatement, 
or  automatic  sprinkler  retrofitting,  and  does 
not  Involve  the  alteration  of  any  elements  or 
spaces  required  to  be  accessible  under  these 
guidelines,  then  4.1.6(2)  docs  not  apply. 

(J)  EXCEPTION:  In  alteration  work.  If  com- 
pliance with  4. 1.6  is  technically  infeaslble.  the 
alteration  shall  provide  accessibility  to  the 
maximum  extent  feasible.  Any  elements  or 
features  of  the  building  or  facUlty  that  are 
being  altered  and  can  be  made  accessible  shall 
be  made  accessible  within  the  scope  of  the 
alteration. 

Tiv^hnirallv  Infeaslble.  Means,  with  respect  to 
an  alteration  of  a  building  or  a  facility,  that  it 
has  little  likelihood  of  being  accomplished 
because  existing  structural  conditions  would 
require  removing  or  altering  a  load-bearing 
member  which  is  an  essential  part  of  the  struc- 
tural frame:  or  because  other  existing  physical 
or  site  constraints  prohibit  modification  or 
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4.1.6  AcceMlble  BuUdlngt:  AltenUons 


addlUon  of  elements,  spaces,  or  features  which 
are  In  full  and  strict  compliance  with  the  mini- 
mum requirements  for  new  construction  and 
which  arc  necessary  to  provide  accessibility. 

(k)  EXCEPTION: 

(i)  These  guidelines  do  not  require  the 
Installation  of  an  elevator  in  an  altered  facility 
that  is  less  than  three  stories  or  has  less  than 
3.000  square  feet  per  stoiy  unless  the  building 
is  a  shopping  center,  a  shopping  mall,  the 
pit)fesslonal  oflice  of  a  health  care  provider,  or 
another  type  of  facility  as  determined  by  the 
Attorney  General. 

(U)  The  exemption  provided  in  paragraph 
(i)  does  not  obviate  or  limit  in  any  way  the 
obligation  to  comply  with  the  other  accesslbUity 
requirements  established  in  these  guidelines. 
For  example.  aHeratlons  to  floors  above  or 
below  the  ground  floor  must  be  accessible 
regardless  of  whether  the  altered  facility  has  an 
elevator.  If  a  facility  subject  to  the  elevator 
exemption  set  forth  in  paragraph  (I)  nonethe- 
less has  a  full  passenger  elevator,  that  elevator 
shall  meet,  to  the  maximum  extent  feasible,  the 
accessibility  requirements  of  these  guidelines. 

(2)  Alterations  to  an  Area  Containing  a 
Primary  Function:  In  addition  to  the  require- 
ments of  4. 1 .6(1).  an  alteration  that  affects  or 
could  affect  the  usabUlty  of  or  access  to  an  area 
containing  a  primary  fuiKtion  shall  be  made  so 
as  to  ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  travel  to  the  altered  area 
and  the  restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area,  are  readily 
accessible  to  and  usable  by  individuals  with 
disabilities,  unless  such  alterations  are  dispro- 
portionate to  the  overall  alterations  in  terms  of 
cost  and  scope  (as  determined  under  crtterta 
established  by  the  Attorney  General). 

(3)  Special  Technical  Provisions  for  Alter- 
ations to  Existing  Buildings  and  Facilities: 

(a)  Ramps:  Curb  ramps  and  interior  or 
exterior  ramps  to  be  constructed  on  sites  or 
in  existing  buildings  or  facilities  where  space 
limltaUons  prohibit  the  use  of  a  1 :  12  slope  or 
less  may  have  stopes  and  rises  as  follows: 

(DA  slope  between  1:10  and  1:12  is    ' 
allowed  for  a  maximum  rise  of  6  mches. 
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(U)  A  slope  between  1:8  and  1: 10  Is 
allowed  for  a  maximum  rise  of  3  Inches.  A 
sk>pe  steeper  than  1:8  is  not  allowed. 

(b)  Stairs:  Full  extension  of  handrails  at 
stairs  shall  not  be  required  In  alterations  where 
such  extensions  woukl  be  hazardous  or  impos- 
sible due  to  plan  configuration. 

(c)  Elevators: 

(I)  If  safety  door  edges  are  provided  in 
existing  automatic  elevators,  automatic  door 
reopening  devices  may  be  omitted  (see  4. 10.6). 

(II)  Where  existing  shaft  configuration 
or  technical  infeaslblllty  prohibits  strtct  com- 
pliance with  4. 10.9.  the  minimum  car  plan 
dimensions  may  be  reduced  by  the  minimum 
amount  necessary,  but  in  no  case  shall  the 
inside  car  area  be  smaller  than  48  m  by  48  In. 

(ill)  Equivalent  facilitation  may  be  pro- 
vided with  an  elevator  car  of  different  dimen- 
sions when  usability  can  be  demonstrated  and 
when  all  other  elements  required  to  be  acces- 
sible comply  with  the  applicable  provisions  of 
4. 10.  For  example,  an  elevator  of  47  in  by  69  In 
( 1 195  mm  by  1755  mm)  with  a  door  opeiUng  on 
the  narrow  dimension,  could  accommodate  the 
standard  wheelchair  clearances  shown  In 
Figure  4. 

(d)  Doors: 

(1)  Where  It  Is  technically  Infeasible  to 
comply  with  clear  opening  width  requirements 
of  4^  13.5,  a  projecUon  of  5/8  in  maximum  wlU 
be  permitted  for  the  latch  side  stop. 

(U)  If  existing  threshoWs  are  3/4  In  high 
or  less,  and  have  (or  are  modified  to  have)  a 
beveled  edge  on  each  side,  they  may  remam. 

(e)  Toilet  Rooms: 

(I)  Where  It  is  technically  infeasible  to 
comply  with  4.22  or  4.23.  the  Installation  of  at 
least  one  unisex  toilet /bathroom  per  floor, 
located  In  the  same  area  as  existing  toUet 
facinues,  will  be  permitted  in  lieu  of  modifying 
existing  toilet  facilities  to  be  accessible.  Each 
unisex  toilet  room  shall  contain  one  water 
closet  complying  with  4. 16  and  one  lavatory 
complying  with  4. 19,  and  the  door  shall  have 
a  privacy  latch. 
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4.1.7  Accessible  Buildings:  Historic  Preservation 


(U)  Whtite  a  is  technically  infcaslble  to 
install  a  requ^rd  standard  stall  (Fig.  30(a)).  or 
where  other  codes  prohibit  reduction  of  the 
fixture  count  (i.e..  removal  of  a  water  closet  in 
order  to  create  a  double- wide  stall),  either 
alternate  stall  (Pig.  30(b))  may  be  provided  in 
lieu  of  the  sta  ndard  stall. 

(ill)  Wh^n  existing  toilet  or  bathing 
facilities  are  being  altered  and  are  not  made 
accessible,  signage  complying  with  4.30. 1. 
4.30.2.  4.30.3.  4.30.5.  and  4.30.7  shall  be 
provided  indioating  the  location  of  the  nearest 
accessible  tol^t  or  bathing  facility  within  the 
facility. 

(f)  Assemt  ly  Areas: 

(i)  Where  it  is  technically  Infeasible  to 
disperse  accessible  seating  throughout  an 
altered  assembly  area,  accessible  seating  areas 
may  be  cluste^d.  Each  accessible  seating  area 
shall  have  prcjvisions  for  companion  seating 
and  shall  be  located  on  an  accessible  route  that 
also  serves  as  a  means  of  emergency  egress. 

(11)  Whete  it  is  technically  infeasible  to 
alter  all  perfoiiming  areas  to  be  on  an  accessible 
route,  at  least  one  of  each  type  of  performing 
area  shall  be  ^de  accessible. 

(g)  Platfonh  Lifts  (Wheelchair  Lifts):  In 
alterations,  platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  and  applicable  state  or 
local  codes  miiy  be  used  as  part  of  an  acces- 
sible route.  Tne  use  of  lifts  is  not  limited  to  the 
four  conditioms  In  exception  4  of  4. 1 .3(5). 

(h)  Dressiiig  Rooms:  In  alterations  where 
technical  Infe^lbility  can  be  demonstrated,  one 
dressing  room  for  each  sex  on  each  level  shall 
be  made  accessible.  Where  only  unisex  dress- 
ing rooms  are  provided,  accessible  unisex 
dressing  rooms  may  be  used  to  fulfill  this 
requirement. 


J 

$es4ible 


4.1.7  Aec4 
Preserrstlo^. 

(DAppUcal^Uty: 


Buildings:  ffistoric 


(a)  General  Rule.  Alterations  to  a  qualified 
historic  building  or  facility  shall  comply  with 
4.1.6  Accessible  Buildings:  Alterations,  the 
applicable  technical  specifications  of  4.2 


through  4.35  and  the  applicable  special  appli- 
cation sections  5  through  10  unless  it  Is  deter- 
mined in  accordance  with  the  procedures  in 
4.1.7(2)  that  compliance  with  the  requirements 
for  accessible  routes  (exterior  and  interior), 
ramps,  entrances,  or  toilets  would  threaten  or 
destroy  the  historic  significance  of  the  building 
or  facility  in  which  case  the  alternative  require- 
ments in  4. 1.7(3)  may  be  used  for  the  feature. 

EXCEPTION:  (Reserved). 

(b)  Definition.  A  qualified  historic  building 
or  facility  is  a  building  or  facility  that  is: 

(i)  Listed  in  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places:  or 

(11)  Designated  as  historic  under  an 
appropriate  State  or  local  law. 

(2)  Procedures: 

(a)  AHeraUons  to  guallfted  Historic  Build- 
ings and  Facilities  Subject  to  Section  106  of  the 
National  Historic  Preservation  Act: 

(i)  Section  106  Process.  Section  106  of 
the  National  Historic  Preservation  Act  (16 
U.S.C.  470  f)  requires  that  a  Federal  agency 
with  Jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed  undertaking 
consider  the  effects  of  the  agency's  undertaking 
on  buildings  £uid  facilities  listed  in  or  eligible 
for  listing  in  the  National  Register  of  Historic 
Places  and  give  the  Advisory  Council  on  His- 
toric Preservation  a  reasonable  opportunity  to 
comment  on  the  undertaking  prior  to  approval 
of  the  undertaking. 

(11)  ADA  Application.  Where  alterations 
are  undertaken  to  a  qualified  historic  building 
or  facility  that  is  subject  to  section  106  of  the 
National  Historic  Preservation  Act,  the  Federal 
agency  with  Jurisdiction  over  the  undertaking 
shall  follow  the  section  106  process.  If  the 
State  Historic  Preservation  Officer  or  Advisory 
Council  on  Historic  Preservation  agrees  that 
compliance  with  the  requirements  for  acces- 
sible routes  (exterior  and  interior),  ramps, 
entrances,  or  toilets  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility,  the  alternative  requirements  in 
4. 1.7(3)  may  be  used  for  the  featvire. 
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4.2  Space  Allowance  and  Reach  Rangea 


(b)  Alterations  to  QuaUned  Historic  Buttd- 
Ings  and  FacUtties  Not  Subject  to  Section  106 
or  the  National  Historic  Preservation  Act.  Where 
alterations  are  undertaken  to  a  qualified  his- 
toric building  or  facility  that  is  not  subject  to 
section  106  of  the  National  Historic  Presenra- 
tion  Act.  if  the  entity  undertaking  the  alter- 
ations believes  that  compliance  with  the  re- 
quirements for  accessible  routes  (exterior  and 
Interior),  ramps,  entrances,  or  toilets  would 
threaten  or  destroy  the  historic  significance  of 
the  building  or  facility  and  that  the  alternative 
requirements  in  4. 1.7(3)  should  be  used  for  the 
feature,  the  entity  should  consult  with  the 
State  Historic  Prcservratlon  Officer.  If  the  State 
Historic  Preservation  Officer  agrees  that  com- 
pliance with  the  accessibility  requirements  for 
accessible  routes  (exterior  and  Interior),  ramps, 
entrances  or  toilets  would  threaten  or  destroy 
the  historical  significance  of  the  building  or 
facility,  the  alternative  requirements  m  4.1.7(3) 
may  be  used. 

(c)  Consultation  With  Interested  Persons. 
Interested  persons  should  be  invited  to  partici- 
pate in  the  consultation  process.  Including 
State  or  local  accessibility  officials.  Individuals 
with  disabilities,  and  organizations  represent- 
ing individuals  with  dlsabllllles. 

(dj  Certified  Local  Government  Historic  Pre- 
servation Programs.  Where  the  State  Historic 
Preservation  Offfccr  has  delegated  the  consulta- 
tion responsibility  fur  purposes  of  this  section 
to  a  local  government  historic  preservation 
program  that  has  been  certified  in  accordance 
with  section  101(c)  of  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470a  (c)) 
and  Implementing  regulations  (36  CFR  61.5). 
the  responsibility  may  be  carried  out  by  the 
appropriate  local  govcniment  body  or  official. 

(3)  Historic  E»rcservatlon:  Minimum 
Requirements: 

(a)  At  least  one  accessible  route  complying 
with  4.3  from  a  site  access  point  to  an  acces- 
sible entrance  shall  t>e  provided. 

EXCEPTION:  A  ramp  with  a  slope  no  greater 
than  1:6  for  a  run  not  to  exceed  2  ft  (610  mm) 
may  be  used  as  part  of  an  accessible  route  to 
an  entrance. 


(b)  At  least  one  accessible  entrance  comply- 
ing with  4. 14  which  is  used  by  the  public  shall 
be  provided. 

EXCEPTION:  If  it  is  determined  that  no 
entrance  used  by  the  public  can  comply  with 
4. 14.  then  access  at  any  entrance  not  used  by 
the  general  pubUc  but  open  (unlocked)  with 
directional  signage  at  the  primary  entrance 
may  be  used.  The  accessible  entrance  shall 
also  have  a  notification  system.  Where  security 
Is  a  problem,  remote  monitoring  may  be  used. 

(c)  If  toilets  are  provided,  then  at  least  one 
toilet  facility  complying  with  4.22  and  4. 1 .6 
shall  be  provided  along  an  accessible  route  that 
complies  with  4.3.  Such  toilet  facility  may  be 
unisex  in  design. 

(d)  Accessible  routes  from  an  accessible 
entrance  to  all  publicly  used  spaces  on  at  least 
the  level  of  the  accessible  entraxKC  shall  be 
provided.  Access  shall  be  provided  to  all  levels 
of  a  building  or  facility  in  compliance  with  4. 1 
whenever  practical. 

(e)  Displays  and  written  information, 
documents,  etc..  should  be  located  where 
they  can  tie  seen  by  a  seated  person.  Elxhlblts 
and  signage  displayed  horizontally  (e.g..  open 
books),  should  be  no  higher  than  44  In 

( 1 120  mm)  above  the  floor  surface. 

NOTE:  The  technical  provisions  of  sections  4.2 
through  4.35  are  the  same  as  those  of  the 
American  National  Standard  Institute's  docu- 
ment Al  17. 1- 1980.  except  as  noted  in  the  text. 

4.2  Space  Allowance  and  Reach 
Ranges. 

4.2.1*  Wheelchair  Passage  Width.  The 

minimum  clear  width  for  single  wheelchair 
passage  shall  be  32  in  (815  mm)  at  a  pomt  and 
36  in  (915  mm)  contmuously  (sec  Fig.  1  and 
24(e)). 

4.2.2  Width  for  Wheelchair  Passing.  The 

minimum  width  for  two  wheelchairs  to  pass  is 
60  in  (1525  mm)  (see  Fig.  2). 

4.2.3*  Wheelchair  Turning  Space.  The 

space  required  for  a  wheekhalr  to  make  a  180- 
d^ree  turn  is  a  clear  space  of  60  in  (1525  mm) 
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diameter  (see 
Fig.  3(b)). 


4.2.4*  Clear  Floor  or  Ground  Space  for  Wheelchairs 


=^.  3(a))  or  a  T-shaped  space  (see 


Floor  or  Ground  Space  for 


4.2.4*  aear 
Wheelchalra . 


4.2.4.1  Slae  4nd  ^proach.  The  minimum 
clear  floor  or  ground  space  required  to 
accommodate  la  single,  stationary  wheelchair 
and  occupant  Is  30  in  by  48  in  (760  mm  by 
1220  mm)  (set  Fig.  4(a)).  The  minimum  clear 
floor  or  ground  space  for  wheelchairs  may  be 
positioned  forjlorward  or  parallel  approach  to 
an  object  (see  Fig.  4(b)  and  (c)).  Clear  floor  or 
ground  space  ifor  wheelchairs  may  be  part  of 
the  knee  space  required  under  some  objects. 

4.2.4.2  RelaMonslilp  of  lianeuTcring 
Clearaiice  to  jIHieelcliair  Spacec.  One  full 
unobstructed  Bide  of  the  clear  floor  or  ground 
space  for  a  wheelchair  shall  adjoin  or  overlap 
an  accessible  route  or  adjoin  another  wheel- 
chair clear  floor  space.  If  a  clear  floor  space  Is 
located  In  an  alcove  or  otherwise  confined  on 
all  or  part  of  tl  iree  sides,  additional  maneuver- 
ing clearances  shall  be  provided  as  shown  In 
Fig.  4(d)  and  (^) 


^^ 


4.2.4.3  8arfa(  les  for  Wheelchair  Spaces. 

lear  floor  or  { ;round  spaces  for  wheelchairs 
shall  comply  V  ith  4.5. 


4.2.5*  Forw4rd  Reach.  If  the  clear  floor 
space  only  all<^s  forward  approach  to  an 
object,  the  maklmum  high  forward  reach 
allowed  shaU  ie  48  In  (1220  mm)  (see  Fig.  5(a)). 
The  mtnimum  lowfonuard  reach  is  15  in 
(380  mm).  If  the  high  forward  reach  Is  over  an 
obstruction,  n  ach  and  clearances  shall  be  as 
showivlnFlg.  >(b). 

4.2.6*  Side  Reach.  If  the  clear  floor  space 
allows  parallel  approach  by  a  person  In  a 
wheelchair,  the  maximum  high  side  reach 
allowed  shall  1^  54  in  (1370  mm)  and  the  low 
side  reach  sh^l  be  no  less  than  9  In  (230  mm) 
above  the  floo^  (Fig.  6(a)  and  (b)).  If  the  side 
reach  is  over  an  obstruction,  the  reach  and 
clearances  shall  be  as  shown  In  Fig  6(c). 

4.3  Accesswle  Route. 


4.3.1* 

aisles 


Genei  al.  All  walks,  halls,  corridors. 
skyival  cs,  tuixnAs,  and  other  spaces 


J 


32 


mm 


815 


k 


I 


36 


nun 


915 


Fig.  1 
Minimum  Clear  Width 
for  Single  Wheelchair 


mm 


Fig.  2 

Minimum  Clear  Width 

for  Two  Wheelchairs 
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4.3  AccetMible  Route 


that  are  part  of  an  accessible  route  shall 
comply  with  4.3. 

4.3.2  Location. 

(1)  At  least  one  accessible  route  witNnthe 
boundary  <^the  sUe  shall  be  provided  from 
public  transportation  stops,  accessible  parking, 
and  accessible  passenger  loading  zones,  and 
public  streets  or  sidewalks  to  the  accessible 
bulkllng  entrance  they  serve.  The  accessfbie 
route  shall  to  the  mouctmum  extentfeasibte. 
cotncide  with  the  route  Jar  the  genercdpubUc. 

(2)  At  least  one  accessible  route  shall  con- 
nect accessible  bulkUngs.  fodUtles.  elements, 
and  spaces  that  are  on  the  same  site. 

(3)  At  least  one  accessible  route  shall  con- 
nect accessible  buUdlng  or  facility  entrances 
with  all  accessible  spaces  and  elements  and 
wtth  all  accessible  dwelling  units  within  the 
building  or  facility. 

(4)  An  accessible  ro';te  shall  connect  at  least 
one  accessible  entrance  of  each  accessible 


0<j- 


e 
1 

8 


60  ""i" 


1525 


dwelling  imlt  with  those  exterior  and  Interior 
spaces  and  facilities  that  serve  the  accessible 
dwelling  unit. 

4.3.3  Width.  The  mtnimiim  clear  width  of  an 
accessible  route  shall  be  36  in  (915  mm)  except 
at  doors  (see  4.13.5  and  4.13.6).  If  a  person  to 
a  wheelchair  must  make  a  turn  around  an 
obstruction,  the  »"»"«miim  clear  width  of  the 
accessible  route  shall  be  as  shown  to  Fig.  7(a) 
and(b). 

4.3.4  Pustng  Space.  If  an  accessible  route 
has'kss  than  60  to  (1525  mm)  clear  width, 
then  passli^  spaces  at  least  60  to  by  60  to 
(1525  mm  by  1525  mm)  shall  be  k)cated  at 
reasonable  intervals  not  to  exceed  200  ft  (61  m). 
A  T-lntersectlon  of  two  corridors  or  walks  Is  an 
acceptable  passing  place. 

4.3.5  Head  Room.  Accessible  routes  shall 
comply  with  4.4.2. 

4.3.6  Soifiice  Textoiea.  The  surface  of  an 
accessible  route  shall  comply  with  4.5. 


12  mm 


36inl>> 


915 


ti 


0<jt 


12mbi 


(■) 


60-ln  (1525-mm)-Dlaineter  Space 


TSitaped  Space  for  180*  Tunis 


Flg.3 
Wheekhair  Turning  Space 
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4.3  Accessible  Route 


(a) 
C  ear  Floor  Space 


(b) 
Foiwanl  Approach 


(c) 
Parallel  Approach 


NO  "Ex  $24  in  (610  mm). 


NOTE;  X  $  15  in  (380  mm). 


«l) 


Clear  Floor  Space  in  Alcoves 


isor 


.-=^{2^ 

12 

J^S, 

^ — X..^''-^ 

48 

1220                         1 

ao* 

NOTE  If 
maneuvc 
provided 


<  >  24  in  (610  mm),  then  an  additional 
maneuve  ing  dearance  of  6  in  (150  mm)  shall  be 
isshowa 


NOTE  If  X  >  15  in  (380  mm),  then  an  additional 
nrfaneuvering  dearance  of  1 2  in  (305  mm)  shall  be 
provided  as  shown. 


(e) 


Additional  Maneuvering  Clearances  for  Alcoves 

Fig.  4 
Minimum  Clear  Floor  Space  for  Wheelchairs 
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4.3  Acc«Mlble  Route 
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High  Fofward  Reach  Umit 
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^  -^  ■    ,KiA  ™^\  fhMi  V  «hall  be  48  in  (1220  mm)  maximum. 
)  z  shall  be  >  X.  When  x  <  20  in  (510  mm),  then  y  snaii  oe  w  m  v . «. 


^::^^:^M?lo'^"eT^i^y  i...  be  44  ^1120  mm)  m«.mum 

(b) 


Maxtmum  Fonwml  Reach  over  an  Obstnictlon 


FIg.5 
Forward  Reach 
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4.3.7  Slope 


Floor  Space     Parallel  Approach 


(b) 
High  and  Low         Side  Reach  Umits 


(e) 
Maximum  Side  Reach  over  Obstruction 

Flg.6 
Side  Reach 


4.3.7  Slope.  An  accessible  route  with  a 
running  slope  greater  than  1:20  Is  a  ramp  and 
shall  comply  with  4.8.  Nowhere  shall  the  cross 
slope  of  an  accessible  route  exceed  1 :50. 

4.3.8  Chafiges  In  Lerels.  Changes  in  levels 
along  an  accessible  route  shall  comply  with 
4.5.2.  If  an  accessible  route  has  changes  In 
level  greater  than  1/2  In  (13  mm),  then  a  curb 


ramp.  ramp,  elevator,  or  platform  lift  (as  permit- 
ted tn  4.13  and  4.1.6)  shaU  be  provided  that 
compiles  with  4.7,  4.8.  4.10.  or  4. 11.  respec- 
tively. An  accessible  route  does  not  Include 
stairs,  steps,  or  escalators.  See  definition  of 
'egress,  means  or  In  3.5. 

4.3.9  Doon.  Doors  along  an  accessible  route 
shall  comply  with  4. 13. 
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4.3.10*  EtfreM 


(a) 
90*Tum 


NOTE:  Dimensions  shown  apply  when  x  <  48  in  (1220  mm). 

(b)  ^ 

Turns  around  an  ObstniCTon 


^ 


l^ 


i 


(c) 
Changes  In  leoel 


(d) 
Changes  in  level 


Flg.7 
Accessible  Route 


4.3.10*  BCveM'  Accessible  routes  serving  any 
accessible  space  or  element  shall  also  serve  as 
a  means  of  egress  for  emergencies  or  connect  to 
an  accessible  area  of  rescue  assistance. 

4.3.1 1  Area*  qfReaeue  Assistance. 

4.3.11.1  LoeatUm  and  Cdnstmctton.  An  area 
of  rescue  asststance  shall  be  one  (^thefcOowtng: 


(l)Aportkxiofa  stairway  landbm  wtthin  a 
smokepnojendosure  (complying  with  local 
reqiUrements). 

(2)  A  portton  of  an  exterior  exit  balcony  located 
Ijnmediately  adjacent  to  an  exit  stainvay  when 
the  balcony  compUes  with  local  requirements  far 
exterior  exit  balconies.  Openings  tothe  ^Mertarof 
the  buMmg  located  within  20  feet  (6  m)  of  the 
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4.4  Protruding  Objects 


cava  ofrescw  r  assistance  shall  be  protected 
with  fire  assembltes  having  a  three-fourths  hour 
fire  protection  rating. 

(39  A  portlofi  of  a  one-hour  fire-resistive  corri- 
dor (complyirii  with  local  requirements  for  fire- 
resisttve  con^ructlon  and  for  openings)  located 
immediately  ^acent  to  an  exit  enclosure. 

(4)  A  vestoiule  located  immediately  adjacent 
to  an  exit  eruipsure  and  constructed  to  the  same 
fire-resistive  itar^dards  as  required  for  corridors 
andopervlngA 

IS)  A  portion  of  a  stairway  landing  within  an 
exit  enclosure  which  is  vented  to  the  exterior 
and  is  separdtedfrom  the  interior  of  the  building 
with  not  less  than  one-hour fire-resistiue  doors. 


(6)  When  (wproved  by  the  expropriate  local 
authority,  an  irea  or  a  room  which  ts  separated 
from  other  pa  tions  of  the  building  by  a  smoke 
barrier.  Smoloe  barriers  shall  have  afire-resis- 


tive rating  of 
completely 
the  smoke 
anddraft 
protection 


t  less  than  one  hour  and  shall 
lose  the  area  or  roont  Doors  in 
shall  be  tight-fitting  smoke- 
ol  assemblies  havtng  afire- 
ofnot  less  than  20  mirmtes 
and  shall  be  $elf-clostng  or  automatic  clostng. 
The  area  or  room  shall  be  provided  with  an  exit 
directly  to  aniexit  enclosure.  Where  the  room 
or  area  exits  wito  an  exit  enclosure  which  is 
required  to  bej  of  more  than  one-hour  fire-resis- 
tive construction,  the  room  or  area  shall  have 
the  same  fire  fesistlve  construction,  including 
the  same  opening  protection,  as  required  for 
the  adjacent  ^xU  eru:losure. 

(7)  An  elevator  lobby  when  elevator  shafis 
and  adjacent  lobbies  are  pressurized  as  re- 
quired for  smfikeproof  enclosures  by  local 
regulations  and  when  complying  with  require- 
ments herein  far  size,  communication,  arid 
signage.  Sucnpressurization  system  shall  be 
activated  by  $moke  detectors  on  each  floor 
located  in  a  nianner  approved  by  the  appropri- 
ate local  autmity.  Pressurtzation  equipment 
and  its  duct  ivork  wUhin  the  building  shall  be 
separated  from  other  portions  of  the  building  by 
a  mtixtmxtm  tJto-hour  fire-resistive  cc^istructiorL 

4.3.1 1 ,2  SiM^.  Each  area  of  rescue  assistance 
shall  provide  at  least  two  accessible  areas  each 
being  not  less  than  30  inches  by  48  inches 
(760  mm  by  1^20  mm).  The  area  of  rescue 


assistance  shall  not  encroach  on  any  required 
exit  width.  The  toted  number  of  such  30-inch  by 
48-trKh  (760  mm  by  1220  mm)  areas  per  story 
shall  be  not  less  than  one  for  every  200  persons 
of  calculated  occupant  load  served  by  the  area 
of  rescue  assistance. 

EXCEPTION:  The  appropriate  local  authority 
may  reduce  the  mintmum  number  of30-trvch  by 
48-iTK:h  (760  rrxm  by  1220  mm)  areas  to  one  for 
each  area  of  rescue  assistance  onfloors  where, 
the  occupant  load  is  less  than  200. 

4.3.1 1. 3*  Stainoay  Width.  Each  stairway 
adjacent  to  an  area  of  rescue  assistance  shall 
have  a  minimum  dear  width  of  48  inches 
between  handrails. 

4.3.1 1 .4*  Two-w€iy  Communication.  A 

method  of  two-way  communiccMon,  with  both 
visible  and  audible  s^rtals.  shall  be  provided 
between  each  area  of  rescue  assistance  and  the 
primary  entry.  The  fire  department  or  appropri- 
ate local  authority  may  approve  a  location  other 
than  the  primary  entry. 

4.3.1 1 .0  Iden^flctition.  Each  area  of  rescue 
assistance  shall  be  Identified  by  a  sign  which 
states  'AREA  OF  RESCUE  ASSISTANCE-  and 
displays  the  international  symbol  of  accessibil- 
ity. The  sign  shall  be  illuminated  when  exit  sign 
illumination  (s  required.  Signage  shall  also  be 
installed  at  cdl  inaccessible  exits  and  where 
otherwise  necessary  to  dearly  indicate  the 
diredion  to  areas  of  rescue  assistance.  In  each 
area  of  rescue  assistance,  instructions  on  the 
use  of  the  area  under  emergency  conditions 
shall  be  posted  adfotning  the  two-way  communl- 
caaon  system, 

4.4  Protruding  Objects. 

4.4.1*  General.  Objects  projecting  from  walls 
(for  example,  telephones)  with  their  leading 
edges  between  27  In  and  80  In  (685  mm  and 
2030  mm)  above  the  finished  floor  shall  pro- 
trude no  more  than  4  In  ( 100  mm)  into  walks, 
halls,  corridors,  passageways,  or  aisles  (see 
Fig.  8(a)).  Objects  mounted  with  their  leading 
edges  at  or  bielow  27  in  (685  mm)  above  the 
finished  floor  may  protrude  any  amount  (see 
Fig.  8(a)  and  (b)).  Free-standing  objects 
mounted  on  posts  or  pylons  may  overhang 
12  in  (305  mm)  maximum  from  27  in  to  80  in 
(685  mm  to  2030  mm)  above  the  ground  or 
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4.4  Protruding  Objecto 
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Walking  PanlM  to  «  WM 
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Fig.  8(b) 
Walking  PtrpendUMlar  to  a  WM 

Flg.8 
Protniding  Objects 


finished  fioor  (see  Fig.  8(c)  and  (d)).  Protruding 
objects  shall  not  reduce  the  clear  width  of  an 
accessible  route  or  maneuvering  space 
(see  Fig.  8(e)). 

4.4.2  Head  Room.  Walks,  halls,  corridors, 
passageways,  aisles,  or  other  circulation  spaces 
shaU  have  80  In  (2030  mm)  minimum  clear 
head  room  (see  Fig.  8(a)).  Ifvertkxd  clearance  qf 
an  area  adyolrdng  an  accessible  route  is  reduced 
to  less  than  80  in  (nomtncd  dtmenstan}.  a  barrier 
to  warn  blind  or  uisuallytmpalred  persons  shall 
be  provided  (see  Fig.  8(c- 1)). 

4.5  Ground  «nd  Floor  Surfaces. 

4.5.1*  General.  Ground  and  floor  surfaces 
along  accessible  routes  and  In  accessible  rooms 
and  spaces  Including  floors,  walks,  ramps, 
stalls,  and  curb  ramps,  shall  be  stable,  firm, 
sllp-reslstant.  and  shall  comply  with  4.5. 

4.5.2  Changes  In  Lerel.  Changes  in  level  up 
to  1/4  in  (6  mm)  may  be  vertical  and  without 
edge  treatment  (see  Fig.  7(ci).  Changes  in  level 
between  1/4  in  and  1/2  in  (6  mm  and  13  mm) 
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4.4  Protrudliig  ObJecU 
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Fig.  8  (c)  FrmStandlng  Oo«rhmnglng  Of^ts 


protect  shaded 
area  from 
cross-trafPe 
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Fig.  8  (d) 
Objects  Mounted  on  Posts  or  Pylons 


FIg.8 
Protniding  Objects  (Continued) 
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4.5  Qronnd  and  Floor  Siufices 
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Fig.8 
Protnxling  Objects  (Continued) 


shall  be  beveled  with  a  slope  no  greater  than 
1:2  (see  Fig.  7(d)).  Changes  in  level  greater  than 
1/2  in  (13  mm)  shall  be  accomplished  by 
means  of  a  ramp  that  compiles  with  4.7  or  4.8. 

4.S.3*  Caipet.  If  carpet  or  carpet  tile  is  used 
on  a  grotmd  or  floor  surface,  then  It  shaD  be 
securely  attached:  have  a  firm  cushion,  pad.  or 
backing,  or  no  cushion  or  pad:  and  have  a  level 
loop,  textured  loop,  level  cut  pile,  or  level  cut/ 
uncut  pile  texture.  The  maximum  pile  thick- 
ness shall  be  1/2  in  (13  mm)  (see  Fig.  8(f)). 
Exposed  edges  of  carpet  shall  be  fastened  to 
floor  surfiaces  and  have  trim  along  the  entire 
length  of  the  exposed  edge.  Carpet  edge  trim 
shall  comply  with  4.5.2. 


4.5.4  Qntlngf.  If  gratings  are  located  in 
walking  surfaces,  then  they  shall  have  spaces 
no  greater  than  1/2  in  (13  mm)  wide  in  one 
direction  (see  Fig.  8(gl).  If  gratings  have  eton- 
gated  openings,  then  they  shall  be  placed  so 
that  the  long  dimension  is  perpendicular  to  the 
dominant  direction  of  travel  (see  Fig.  8(N)- 

4.6  Parking  and  Paaaenger  Loading 
Zone*. 

4.6.1  mnimum  Number.  Parking  spaces 
required  to  be  accessible  by  4.1  shaU  campty 
with  4.6.2  through  4.6.5.  Passenger  loading 
zones  required  to  be  accessible  by  4.1  shall 

comply  with  4.6.5  and  4.6.6. 
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4.6  Puking  and  Pasflenger  Txmdlng  Zone* 


Fig- 8(0 
Carpet  PUe  Thickness 
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Fig.  B  (g) 
Gratings 


long  dimension 
perpendicular  to 
route  of  travel 


%S^^^ 


Fig.  8  (h) 
Crating  Orientation 


4.6.2  Location.  Accessible  parlcing  spaces 
servtng  a  particular  building  shall  be  located 
on  the  shortest  accessible  route  of  travel  yrom 
acyacent  parking  to  an  accessible  entrance.  In 
parking  fadUttes  that  do  not  serve  a  particular 
building,  accessible  parking  shall  be  located  on 
the  shortest  accessible  route  of  travel  to  an 
accessible  pedestrian  entrance  of  the  parking 
facility.  In  buMbigs  with  muit^ple  accessible 
entrances  with  adjacent  parking,  accessible 
parking  spaces  shall  be  dispersed  and  located 
dosest  to  the  accessible  entrances. 

4.6.3*  Parking  Spaces.  Accessible  parking 
spaces  shall  be  at  least  96  in  (2440  mm)  wide. 
Parking  access  aisles  shall  be  part  of  an  acces- 
sible route  to  the  building  or  facility  entrance 
and  shall  comply  with  4.3.  Two  accessible 
parlOng  spaces  may  share  a  common  access 
aisle  (see  Fig.  9).  Paiited  vehicle  overhangs 
shall  not  reduce  the  clear  width  of  an  acces- 
sible route.  Parking  spaces  and  access  aisles 
shall  be  level  with  surface  slopes  not  exceeding 
1 :50  ITflbi  in  cdl  directions. 

4.6.4*  Signage.  Accessible  parking  spaces 
shall  be  designated  as  reserved  by  a  sign 
showing  the  symbol  of  accessibility  (see  4.30.7). 
Spaces  complytng  wUh  4.1.2(5)(b)  shaR  have  an 
addiUanal  sign  "Van-Accessible'  nuxmted  below 
the  symbol  of  accessibility.  Such  signs  shall  be 
located  so  they  carmot  be  obscured  by  a  vehicle 
parked  in  the  space. 

4.6.5*  Vertical  Clearance.  Provide  mirU- 
mum  vertical  clearance  <^  114  in  (2895  mm)  at 
accessible  passenger  loading  zones  and  along 
at  least  one  vehicle  access  route  to  such  areas 
from  site  entrance(si  and  exlUs).  At  parking 
spaces  conqjlying  with  4.1.2(5)(b).  provide 
minimum  vertical  clearance  of  98  tn  (2490  mm} 
at  the  parking  space  and  along  at  least  one 
vehicle  access  route  to  such  spaces  from  site 
entrancelsi  and  exUls). 

4.6.6  Passenger  l«oadlng  Zones.  Passenger 
loading  zones  shall  provide  an  access  aisle  at 
least  60  in  (1525  mm)  wide  and  20  ft  (240  in) 
(6100  mm)  long  adjacent  and  parallel  to  the 
vehk:le  pull-up  space  (see  Fig.  10).  If  there  are 
curl}s  between  the  access  aisle  and  the  vehicle 
puU-up  space,  then  a  curb  ramp  complyring 
with  4.7  shall  be  provided.  Vehicle  standing 
spaces  and  access  aisles  shall  be  level  with 
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4.7  Cnib  lUiniw 
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Flg.9 
Dimensions  of  Paridng  Spaces 


surface  slopes  not  exceeding  1:50  (29fi  in  all 
directions. 

4.7  Curt)  Raxnpt. 

4.7.1  Location.  Curb  ramps  complying  with 
4.7  shall  be  provided  wherever  an  accessible 
route  crosses  a  curb. 

4.7.2  Slope.  Slopes  of  curb  ramps  shall 
comply  with  4.8.2.  The  slope  shall  be  measured 
as  shown  in  Fig.  11.  TransWonsJiom  ramps  to 
walks,  gutters,  or  streets  shall  bejlush  and  free 
of  abrupt  changes.  Maxtnvum  sU^es  ojou^otning 
gutters,  road  swface  tmmedtately  adjacent  to 
the  curb  ramp,  or  accessible  route  shall  not 
exceed  1:20. 

4.7.3  Width.  The  minimum  width  of  a  curb 
ramp  shall  be  36  In  (915  mm),  exclusive  of 
flared  sides. 

4.7.4  Surfftce.  Surfaces  of  curb  ramps  shall 
comply  with  4.5. 

4.7.5  Sides  of  Cuib  Rampe.  if  a  curb  ramp 
Is  located  where  pedestrians  must  walk  across 
the  ramp,  or  where  tt  is  not  protected  by  hand- 
rails or  guardrails.  It  shall  have  flared  sides:  the 
maximum  slope  of  the  flare  shall  be  1 :  10  (see 
Fig.  12(a)).  Curb  ramps  with  returned  curbs 
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may  be  used  v^ere  pedestrians  would  not 
normally  walk  across  the  ramp  (see  Fig.  12(b)). 

4.7.6  BoUt-vp  Caib  "f"*r*  Built-up  Curb 
lamps  shall  be  located  so  that  they  do  not 
pro|ect  into  vehknilar  traflk  lanes  (see  Fig.  13). 

4.7.7  DetectabU  Warnings  A  cuib  ramp 
shall  have  a  detectable  warning  complying  with 
4.29.2.  The  detectable  warning  shall  extend  the 
fiin  width  and  depth  of  the  curt)  ramp. 

4.7.8  Obetmctlons.  Curb  ramps  shaD  be 
located  or  protected  to  prevent  their  obstruc- 
tion by  partied  vehicles. 

4.7.9  Location  at  Marked  Croealngi. 

Curb  ramps  at  marked  crossings  shall  be 
wholly  contatoed  within  the  markings,  exclud- 
ing any  flared  sides  (see  Fig.  15). 

4.7.10  Diagonal  Coxt  Ramps.  If  diagonal 
(or  comer  type)  curb  ramps  have  returned 
curbs  or  other  well-defined  edges,  such  edges 
shall  be  parallel  to  the  dlrecUon  of  pedestrian 
flow.  The  bottom  of  diagonal  curb  ramps  shall 
have  48  In  (1220  mm)  minimum  clear  space  as 
shown  in  Fig.  15(c)  and  (d).  If  diagonal  curb 
ramps  arc  provided  at  maiked  crossings,  the 
48  In  (1220  mm)  clear  space  shall  be  within  the 
markings  (see  Fig.  15(c)  and  (d)).  If  diagonal 
curb  ramps  have  flared  sides,  they  shall  also 
have  at  least  a  24  in  (610  mm)  long  segment 

of  straight  curb  located  on  each  side  of  the 
curb  ramp  and  within  the  maritcd  crossing 
(see  Fig.  15(c)). 


240  mm 


Fig.  10 
Access  Aisle  at  Passenger  Loading  Zones 
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4.8  Ramps 


AtffoOUng  slope  shMll 
not  €>oc9ed  1:20 


^^^^^^^555!5W»7*^ 


Slopes  V:X 

whert   X  IS  •  ltv«l  plane 


walk 


T77777777777? 


street 


FIg.ll 
Measurement  of  Cuib  Ramp  Slopes 


PlmdoB  Of  olhw 
non- waking  aurfaca 


(a) 
Flared  Sides 

lfXlsleisthMn48tn. 

then  the  slope  of  the  fUnd  sldt 

shall  notexceed  1:1Z 


(b) 
Returned  Cuib 


Fig.  12 
Sides  of  Curb  Ramps 


4.7.11  Isli  inds.  Any  raised  islands  in  cross- 
ings shall  b ;  cut  through  level  with  the  street 
or  have  curl )  ramps  at  both  sides  and  a  level 
area  at  least  48  in  (1220  mm)  long  between  the 
curb  ramps  In  the  part  of  the  island  Intersected 
by  the  crossings  (see  Fig.  15(a)  and  (b)). 

4.8  Rami  *• 

4.8. 1*  Gei|eTal.  Any  part  of  an  accessible 
route  with  ai  slope  greater  than  1:20  shall  be 
considered  a  ramp  and  shall  comply  with  4.8. 

4.8.2*  SIo]  »e  and  Rise.  The  least  possible 
slope  shall  I  e  used  for  any  ramp.  The  maxi- 
mum slope  ( >f  a  ramp  in  new  construction  shall 
be  1:12.  Th<  maximum  rise  for  any  run  shall 
be  30  in  (76p  mm}  (sec  Fig.  16).  Curb  ramps 


and  ramps  to  be  constructed  on  existing  sites 
or  in  existing  buildings  or  facilities  may  have 
slopes  and  rises  as  allowed  in  4.1 .6(3)(aJ  if 
space  limitations  prohibit  the  use  of  a  1: 12 
slope  or  less.  ' 
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Fig.  15 
Curt)  Ramps  at  Mariced  Crossings 
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4.8  Ramps 


Level  Landing 


Level  Landing 


Maximum  Rjse 

Maximum  Horizonlai  Projection 

Slop* 

in         mm 

ft                       m 

1:12  to  <  1:16 
1:16  to  <  7.20 

30         760 
30         760 

30                       9 
40                      12 

Fig.  16 
Components  of  a  Single  Ramp  Run  and  Sample  Ramp  Dimensions 


4.8.3  Clear 

of  a  ramp 


shaU 


mdth.  The  minimum  clear  width 
be  36  In  (915  mm). 


4.8.4*  Land  ngi.  Ramps  shall  have  level 
landings  at  bottom  and  top  of  each  ramp  and 
each  ramp  run.  Landings  shall  have  the  follow- 
ing features: 

(1)  The  lanolng  shall  be  at  least  as  wide  as 
the  ramp  run  leading  to  it. 

(2)  The  lanolng  length  shaU  be  a  minimum  of 
60  in  (1525  m  m)  clear. 

(3)  If  ramps  change  direction  at  landings,  the 
mlnimimi  landing  size  shall  be  60  in  by  60  in 
(1525  mm  by  1525  mm). 


(4)  If  a  doorivay 
the  area  In  frcpit 
with  4.13.6. 


is  located  at  a  landing,  then 
of  the  doorway  shall  comply 


4.8.5*  Handrail*.  If  a  ramp  run  has  a  rise 
greater  than  6  in  (150  mm)  or  a  horizontal 
projection  greater  than  72  In  (1830  mm),  then 
it  shall  have  handrails  on  both  sides.  Handrails 
are  not  required  on  curb  ramps  or  adjacent  to 
seating  in  assembly  areas.  Handrails  shall 
comply  with  4  26  and  shall  have  the  following 
features: 


(1)  Handrails  shall  be  provided  along  both 
sides  of  ramp  segments.  The  inside  handrail 
on  switchback  or  dogleg  ramps  shall  always 
be  continuous. 

(2)  If  handrails  are  not  continuous,  they 
shall  extend  at  least  12  in  (305  mm)  beyond  the 
top  and  bottom  of  the  ramp  segment  and  shaU 
be  parallel  with  the  floor  or  ground  surface 
(see  Fig.  17). 

(3)  The  clear  space  between  the  handrail  and 
the  wall  shall  be  1  -  1/2  in  (38  mm). 

(4)  Gripping  surfaces  shall  be  continuous. 

(5)  Top  qfhandraU  gripping  surfaces  shall  be 
mounted  between  34  in  and  38  in  (865  mm  and 
965  mm)  above  ramp  surfaces. 

(6)  Ends  of  handrails  shall  be  either  rounded 
or  returned  smoothly  tojloor,  wall  or  post. 

(7)  Handrails  shall  not  rotate  ivtthin  their 
fittings. 

4.8.6  CroM  Slope  and  Surfaces.  The  cross 
slope  of  ramp  surfaces  shall  be  no  greater  than 
1:50.  Ramp  surfaces  shall  comply  with  4.5. 
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4.9  sum 


4.8.7  Edge  Piotectlon.  Ramps  and  landings 
with  drop-offs  shall  have  curbs,  walls,  railings, 
or  projecting  surfaces  that  prevent  people  from 
slipping  off  the  ramp.  Curbs  shall  be  a  mini* 
mum  of  2  in  (50  mm)  high  (see  Fig.  17). 

4.8.8  Ontdoor  Condltlong.  Outdoor  ramps 
and  their  approaches  shall  be  designed  so  that 
water  will  not  accumulate  on  walking  surfaces. 

4.9  Stain. 

4.9.1*  mnlmum  Number.  Stairs  required  (o 
be  accessible  by  4.1  shall  comply  with  4.9. 

4.9.2  Treads  and  Rlaers.  On  any  given 
flight  of  stairs,  all  steps  shall  have  uniform 
riser  heights  and  uniform  tread  widths.  Stair 
treads  shall  be  no  less  than  1 1  in  (280  mm) 
wide,  measured  from  riser  to  riser  (see  Fig. 
18(a)).  Open  risers  are  rwt  permuted. 

4.9.3  Noalnga.  The  undersides  of  nosings 
shall  not  be  abrupt.  The  radius  of  curvature  at 
the  leading  edge  of  the  tread  shall  be  no  greater 
than  1/2  in  (13  mm).  Risers  shall  be  sloped  or 
the  underside  of  the  nosing  shall  have  an  angle 
not  less  than  60  degrees  from  the  horizontal. 
Nosings  shall  project  no  more  than  1-1/2  In 
(38  mm)  (see  Fig.  18). 

4.9.4  Ffi"^«*"»  Stairways  shaU  have  hand- 
rails at  both  sides  of  all  stairs.  Handrails  shall 
comply  with  4.26  and  shall  have  the  following 
features: 

(1)  Handrails  shall  be  continuous  along 
both  sides  of  stairs.  The  Inside  handrail  on 
switchback  or  dogleg  stairs  shall  always  be 
continuous  (see  Fig.  19(a)  and  (b)). 

(2)  If  handrails  are  not  continuous,  they 
shaU  extend  at  least  12  In  (305  mm)  beyond  the 
top  riser  and  at  least  12  In  (305  mm)  plus  the 
width  of  one  tread  beyond  the  bottom  riser.  At 
the  top.  the  extension  shaU  be  parallel  with  the 
floor  or  ground  surliace.  At  the  bottom,  the 
handrail  shall  continue  to  slope  for  a  distance 
of  the  width  of  one  tread  from  the  bottom  riser, 
the  remainder  of  the  extension  shall  be  hori- 
zontal (see  Fig.  19(c)  and  (d)).  Handrail  exten- 
sions shall  comply  with  4.4. 

(3)  The  clear  space  between  handrails  and 
wall  shall  be  1-1/2  in  (38  mm). 
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(4)  Gripping  surfaces  shall  be  iminterrupted 
by  newel  posts,  other  constructton  elements,  or 
obstructions. 

(5i  Top  (tf  handrail  gripptng  surface  shaU  be 
mounted  between  34  tn  cayd  38  ti  (865  mm  and 
965  mmt  above  stat  nostnga. 

(&Etyds(^  handrails  ShaU  be  either  rounded 
or  returned  smoothly  to  foor.  waR  or  post 

(7)  Handrails  shall  not  rotate  uMthIn  thetr 
fittings. 

4.9.5  DeUctabU  Warnings  at  Stairs. 

(Reserved). 

4.9.6  Outdoor  Conditions.  Outdoor  stairs 
and  their  approaches  shall  be  designed  so  that 
water  will  not  accvmaulate  on  walking  surfaces. 

4.10  Elevators. 

4.10.1  GeneraL  Accessible  elevators  shaU 
be  on  an  accessible  route  and  shall  comply 
with  4.10  and  with  the  ASMEAJ7.J-J990. 
Safety  Code  for  Elevators  and  Escalators. 
Freight  elevators  shall  not  be  considered  as 
meeting  the  requirements  of  this  section  unless 
the  only  elevators  provided  are  used  as  canrbt- 
natkon  passer^er  andfi^ht  elevators  far  the 
public  caid  employees. 

4.10.2  Antomatlc  Operation.  Elevator 
operaUon  shall  be  automaUc.  Each  car  shall 
be  equipped  with  a  self-leveling  feature  that 
will  automatically  bring  the  car  to  floor  land- 
ings within  a  tolerance  of  1/2  in  (13  mm) 
under  rated  loading  to  zero  loading  condlUons. 
This  sclf-lcvcllng  feature  shall  be  automaUc 
and  independent  of  the  operating  device  and 
shall  correct  the  overtravel  or  undertravel. 

4.10.3  Hall  Call  Buttons.  Call  buttons  in 
elevator  lobbies  and  halls  shall  be  centered  at 
42  in  (1065  nun)  above  the  floor.  Such  call 
buttons  shall  have  visual  signals  to  indicate 
when  each  call  is  registered  and  when  each 
caU  is  answered.  Call  buttons  shall  be  a  mini- 
mum of  3/4  in  (19  mm)  in  the  smallest  dimen- 
sion. The  button  designating  the  up  dlrecUon 
shall  be  on  top.  (See  Fig.  20.)  Buttons  shall  be 
raised  or  flush.  Otijects  mounted  beneath  hall 
call  buttons  shall  not  prqfect  into  the  elevator 
lobby  more  tlvm  4  in  (100  mm). 


45674 


Fef  eral  Register  /  Vol.  56,  No.  173  /  Friday,  September  6, 1991  /  Rules  and  Regulations 


4.10  Bleyatoxs 
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Fig.  17 
Examples  of  Edge  Protection  and  Handrail  Extensions 
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Fig.  18  (^) 

(Jsal}le  Tread  Width  and  Examples  of  Acceptable  Nosings  Rounded  Nosing 
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4.10BleTatois 


(•) 


(c) 
Extension  at  Bottom  of  Run 


NOTE: 

X  Is  the  12  In  mbdntumfundnil  extension  nqulnd 

at  each  top  riser. 
Y  Is  the  minimum  handrail  extension  of  12  In  plus  the 

width  of  one  tread  that  Is  required  at  each  bottom  riser. 


Fig.  19 
St^  Handrails 


(b) 
Bevetion  of  Center  Handrail 


Ji=^i. 


r^ 


(d) 
Extension  at  Top  of  Run 
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4.10  Elevators 


!  automatic 


NOTE;  The 
obiect  passes  through 
represent  the  verticj  I 
requiring  contact 


door  reopenir>g  device  is  activated  if  an 

either  line  A  or  line  B.  Line  A  and  line  B 

loc2rt)ons  of  the  door  reopening  device  not 


Fig.  20 
Hoistfay  and  Elevator  Entrances 


4.10.4  Han  L  Mitenia.  A  visible  and  audible 
signal  shall  be  provided  at  each  holstway 
entrance  to  indicate  which  car  is  answering  a 
call.  Audible  signals  shall  sound  once  for  the 
up  direction  aiKl  twice  for  the  down  direction  or 
shall  have  vcrtjal  annunciators  that  say  "up"  or 
'down.'  Visible;  signals  shall  have  the  foUowtng 
features:  j 

(1)  Hall  lantern  fixtures  shall  be  mounted  so 
that  their  cent^iilne  is  at  least  72  in  (1830  nun) 
above  the  lobbt  floor.  (See  Fig.  20.) 


(2)  Visual 
(64  mm)  m  the 


el^ents  shall  be  at  least  2-1/2  in 
smallest  dimension. 


(3)  Signals  snail  be  visible  from  the  vicinity 
of  the  hall  call  button  (see  Fig.  20).  In-car 
lanterns  located  in  cars,  visible  fnxn  the  vicin- 
ity of  haU  call  buttons,  and  conforming  to  the 
above  requirenlents.  shall  be  acceptable. 


4.10.5  Raised  and  BraUle  caiaiaeten  on 
Holstwaj  Batnmees.  All  elevator  holstway 
entrances  shall  have  raised  cmd  BraUle  floor 
designations  provided  on  both  Jambs.  The 
centerline  of  the  characters  shall  be  60  in 
(1525  mm)  aboueftnish  floor.  Such  characters 
shaU  be  2  In  (50  mm)  high  and  shall  comply 
with  4.30.4.  Permanent^  applied  plates  are 
acceptable  If  they  are  permanently  fixed  to  the 
Jambs.  (See  Fig.  20). 

4.10.6*  Door  ProtectlTe  and  Reopening 
Device.  Elevator  doors  shall  open  and  close 
automatically.  They  shall  be  provided  with  a 
reopening  device  that  will  stop  and  reopen  a 
car  door  and  holstway  door  automatical^  if 
the  door  becomes  obstructed  by  an  object  or 
person.  The  device  shaU  be  capable  of  complet- 
ing these  operations  without  requiring  contact 
for  an  obstruction  passing  through  the  opening 
at  heights  of  5  in  and  29  in  (125  mm  and 
735  mm)  above  finish  floor  (see  Fig.  20).  Door 
reopening  devices  shall  remain  effective  for  at 
least  20  seconds.  Alter  such  an  interval,  doors 
may  close  in  accordaix:e  with  the  requirements 
of  ASMEAl  7.  J -1990. 

4.10.7*  Door  and  Signal  Timing  for  HaU 
Calls.  The  minimum  acceptable  time  fi-om 
notification  that  a  car  Is  answering  a  call  until 
the  doors  of  that  car  start  to  close  shall  be 
calculated  from  the  following  equatloii: 

T  =  D/(1.5  ft/s)  or  T  =  D/(445  mm/s) 

where  T  total  time  in  seconds  and  D  distance 
(in  feet  or  millimeters)  from  a  point  in  the  lobby 
or  corridor  60  in  (1525  mm)  directly  In  front  of 
the  farthest  call  button  controlling  that  car  to 
the  centerline  of  its  holstway  door  (see  Fig.  21). 
For  cars  with  In-car  lanterns.  T  begins  when 
the  lantern  is  visible  from  the  vicinity  of  hall 
call  buttons  and  an  audible  signal  is  sounded. 
The  mmirman  acceptable  noUfkaHon  time  shall 
be  5  seconds. 

4.10.8  Door  Delay  for  Car  Calls.  The 

minimum  time  for  elevator  doors  to  remain 
fully  open  in  response  to  a  car  call  shall  be 
3  seconds. 

4.10.9  Floor  Plan  of  Blen^or  Cars.  The 

floor  area  of  elevator  cars  shall  provide  space 
for  wheelchair  users  to  enter  the  car,  maneuver 
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4.10.12  Car  Controls 
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D      distance  in    feet 

Fig.  21 
Giapti  of  Tinting  Equation 


wtthln  reach  of  controls,  and  exit  from  the  car. 
Acceptable  door  opening  and  Inside  dimensions 
shall  be  as  shown  in  Fig.  22.  The  clearance 
between  the  car  platform  sill  and  the  edge  of 
any  holstway  landing  shall  be  no  greater  than 
1-1/4  in  (32  mm). 

4.10.10  noor  Sur&ces.  Floor  surfaces  shall 
comply  with  4.5. 

4.10.11  niumlnatlon  Lerels.  The  level  of 
Illumination  at  the  car  controls,  platform,  and 
car  threshold  and  landing  sill  shall  be  at  least 
5  footcandles  (53.8  lux). 

4.10.12*  Car  Controls.  Elevator  control 
panels  shall  have  the  following  features: 

(1)  Buttons.  AH  control  buttons  shall  be  at 
least  3/4  In  (19  mm)  In  their  smallest  dimen- 
sion. They  shall  be  rateed  or  flush. 

(2)  Tactile.  Bradle.  and  Visual  Control  Indi- 
cators. All  control  buttons  shall  be  designated 
by  Braille  and  by  raised  standard  alphabet 
characters  for  letters,  arable  characters  for 
numerals,  or  standard  ^rmbols  as  shown  In 
Fig.  23(a).  and  as  required  In  ASAIEAl 7.2- J990. 
Raised  and  Braille  characters  and  symbols 
shall  comply  with  4.30.  The  call  button  for  the 
main  entry  floor  shall  be  designated  by  a  raised 
star  at  the  left  of  the  floor  designation  (see  Fig. 
23(a)).  All  raised  designations  for  control  but- 
tons shall  be  placed  immediately  to  the  left  of 
the  button  to  which  they  apply.  Applied  plates. 


mtiL. 


in 


C!    in 


36k 


I 


915 


(b) 


Fig.  22 
Minimum  Dinricnsions  of  Elevator  Cars 


permanently  attached,  are  an  acceptable 
means  to  provide  raised  control  designations. 
Floor  Inittons  shall  be  provided  with  visual 
Indicators  to  show  when  each  call  is  registered. 
The  visual  indicators  shall  be  extinguished 
when  each  call  Is  answered. 

(3)  Height.  All  floor  buttons  shall  be  no 
higher  than  54  In  (1370  mm)  above  the^iteh 
floor /or  side  approach  and  48  m  (1220  mm) 
for  front  approach.  Emergency  controls.  Includ- 
ing the  emergency  alarm  and  emergency  stop, 
shall  be  grouped  at  the  bottom  of  the  panel 
and  shall  have  their  centerllnes  no  less  than 
35  in  (890  mm)  above  the  finish  floor  (see  Fig. 
23(a)  and  (b)). 


34 


45678 


F»  leral  Register  /  Vol.  56.  No.  173  /  Friday.  September  6, 1991  /  Rules  and  Regulations 


4.10.13*  Car  Position  Indicators 
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(a) 
Panel  Detail 


(b) 
Car  Control  Height 


(c) 

AMemate  Locations  of  Panel 

vitth  Center  Opening  Door 


«1) 

Alternate  Locations  of  Panel 

with  Side  Opening  Door 


Fig.  23 
Car  Controls 


(4)  Location ,  Controls  shaU  be  located  on  a 
firont  wall  If  c^  have  center  opening  doors, 
and  at  the  side  wall  or  at  the  front  wall  next 
to  the  door  if  <tars  have  side  opening  doors 
(see  Fig.  23(c)  and  (d)). 

4.10.13*  Car  Position  Indicators.  In 

elevator  cars,  a  visual  car  position  Indicator 
shall  be  provided  above  the  car  control  panel 
or  over  the  door  to  show  the  position  of  the 
elevator  in  tha  holstway.  As  the  car  passes  or 
stops  at  a  floor  served  by  the  elevators,  the 
corresponding  numerals  shall  lUumlnate. 


and  an  audible  signal  shall  sound.  Numerals 
shall  be  a  minimum  of  1/2  in  (13  mm)  high. 
The  audible  signal  shall  be  no  less  than 
20  decibels  with  a  frequency  no  higher  than 
1500  Hz.  An  automatic  verbal  aimouncement 
of  the  floor  number  at  which  a  car  stops  or 
which  a  car  passes  may  be  substituted  for  the 
audible  signal. 

4.10.14*  Emergency  Communications. 

If  provided,  emergency  two-way  communica- 
tion systems  between  the  elevator  and  a  point 
outside  the  holstway  shaU  comply  with  ASME 
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4.11  PUtform  lifts  (Wheelchair  Hfiai 


A17.1-1990.  The  hJgheat  operabk  part  of  a 
two-way  communication  ^^em  shall  be  a 
maximum  oS48tn  (1220  mm)  from  the  floor 
of  the  car.  It  shaD  be  identified  by  a  raised 
symbol  and  lettering  complying  with  4.90  and 
located  adjacent  to  the  device.  If  the  system 
uses  a  handset  then  the  length  of  the  cord 
from  the  panel  to  the  handset  shall  be  at 
least  29  In  (735  mm).  If  the  system  is  located 
tn  a  dosed  canipcfftment  the  compcalment  door 
hardxoare  shall  caqfarm  to  4.27.  CorUrols  and 
Operating  Mechanisms.  The  emergency  titer- 
comnwnlcatlon  system  shall  not  require  uotce 
communicattcn. 

4.11  Platform  Lifts  (Wheelchair 

4.11.1  Locstioa.  Platform  Ifis  (wheeidhair 
Ifis)  permitted  by  4.1  shall  comply  with  the 
requtrements  of  4. 1 1. 

4.11.2*  Other  Requiiemeats.  If  platform 
lifts  (wheelchair  Iffts)  are  used,  they  shall 
compty  with  4.2.4.  4.5.  4.27.  and  ASMEA17.1 
Sqfety  Code  Jar  Elevators  and  Escalators. 
Section  XK  1990. 

4.11.3  Eatraace.  if  platform  l^is  are  used 
then  they  shaUJacOitate  wvasslsted  entry, 
operation  and exitjrom theltflin compltance 
wtth4.11.2. 

4.12  Windows. 
4.12.1*  OeaeiaL  (Reserved). 
4.12.2*  Wladow  Hardware.  (Reserved). 

4.13  DooiS. 

4.13.1  GeaeraL  Doors  required  to  be  acces- 
sible by  4.1  shall  comply  with  the  requirements 
of  4. 13. 

4.13.2  Rerolrlag  Doors  sad  Tuiastiles. 

Revolving  doors  or  turnstiles  shall  not  be 
the  only  means  of  passage  at  an  accessible 
entrance  or  along  an  ac^sslble  route.  An 
accessible  gate  or  door  shaU.  be  provided  adya- 
cent  to  (he  tumstHe  or  revolving  door  and  shaR 
be  so  designed  as  to/adUtate  the  same  use 
pattern. 


4.13.3  Qstes.  Gates,  including  ticket  gates, 
shall  meet  all  applicable  specifications  d*  4. 13. 

4.13.4  Dooble-Lesf  Doorwsjs.  If  doorways 
have  two  Cndependenfly  openited  door  leaves, 
then  at  least  one  leaf  shaD  meet  the  spedfka- 
titons  in  4. 13.5  and  4. 13.6.  That  leaf  shall  be 
an  active  leaf . 

4.13.5  Clesr  Width.  Doorways  shall  have  a 
miniTninn  dear  opening  of  32  In  (815  mm)  with 
the  door  open  90  degrees,  measured  between 
the  face  of  the  door  and  the  opposite  stop  (see 
Fig.  24(a).  (b).  (c).  and  (d)).  Opoitngs  more  than 
24  In  (610  mm)  in  depth  shaD  comply  with 
4.2.1  and  4.3.3  (see  Fig.  24(e)). 

EXCEPTION:  Doors  not  requiring  JuU  user 
passage,  sudi  as  shallow  dosets,  may  houx 
the  dear  opening  reduced  to20tn  (510  mm) 
minimum. 

4.13.6  MaaeaTeilag  Clesrsaees  st 
Doors.  Minimum  maneuvering  clearances  at 
doors  that  are  not  automatic  or  power-assisted 
shall  be  as  shown  in  Fig.  25.  The  floor  or 
ground  area  within  the  required  clearances 
shall  be  level  and  dear. 

EXCEP7TOJV:  Entry  doors  to  acute  care  hospital 
bedrooms  for  in-patients  shall  be  exempted 
frtvn  the  requirement  for  space  at  the  latch 
side  of  the  door  (see  dimension  "x*  in  Fig.  25) 
if  the  door  is  at  least  44  in  (1120  mm)  wide. 

4.13.7  Two  Doors  la  Series.  The  minimum 
space  between  two  hinged  or  pivoted  doors  in 
series  shall  be  48  In  (1220  mm)  plus  the  width 
of  any  door  swinging  into  the  space.  Doors  In 
series  shall  swing  either  in  the  same  direction 
or  away  from  the  space  between  the  doors 
(see  Fig.  26). 

4.13.8*  Thresholds  st  Doorwsjs. 

Thresholds  at  doorways  shall  not  exceed  3/4  in 
(19  mm)  in  height  for  exterior  sliding  doors  or 
1/2  in  (13  mm)  for  other  types  of  doors.  Raised 
thresholds  and  floor  level  charges  at  accessible 
doorwaQTs  shaU  be  bevded  with  a  slope  no 
greater  than  1:2  (see  4.5.2). 

4.13.9*  Door  Hardware.  Handles,  pulls, 
latches,  locks,  arul  other  operating  devices  on 
accessible  doors  shall  have  a  shape  that  is  easy 
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(a) 
Dctafl 
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(b) 
Hinged  Door 


mtw 


(c) 
Sliding  Door 


^ 


min 


Folding  Door 


(«) 
Maidniuni  Doorray  Deptt) 


Fig.  24 
Clear  Doorway  Width  and  Depth 


to  grasp  with  oi  le  hand  and  does  not  require 
tight  grasping,  light  pinching,  or  twisting  of 
the  wrist  to  operate.  Lever-operated  mecha- 
nisms, push-type  mechanisms,  and  U-shaped 
handles  are  acceptable  designs.  When  sliding 
doors  are  fully  ppen.  operating  hardware  shall 
be  exposed  and  usable  from  both  sides.  Hard- 
ware required^  accessible  door  passage  shall 
be  mounted  no  fvlgher  than  48  In  (1220  mm) 
abouejbiishedj 

4. 13. 10*  Door  Closeis.  If  a  door  has  a 
closer,  then  the  sweep  period  of  the  closer 
shall  be  adjusted  so  that  &om  an  open  posi- 
tion of  70  degr^s.  the  door  will  takie  at  least 
3  seconds  to  move  to  a  point  3  In  (75  mm) 


from  the  latch, 
of  the  door. 


measured  to  the  leading  edge 


4.13.11*  Door  Opening  Force.  The  maxi- 
mum force  for  pushing  or  pulling  open  a  door 
shall  be  as  follows: 

(1)  Fire  doors  shaD  have  the  minimum 
opening  force  allowable  by  the  appropriate 
administrative  authority. 

(2)  Other  doors. 

(a)  exterior  hinged  doors:  (Reserved). 

(b)  interior  hinged  doors:  5  Ibf  (22.2N) 

(c)  sliding  or  folding  doors:  5  Ibf  (22.2N) 

These  forces  do  not  apply  to  the  force  required 
to  retract  latch  bolts  or  disengage  other  devices 
that  may  hold  the  door  in  a  closed  position. 
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4.13  DoOfS 


Pull  Side 


I 


o 


18  min.  24  pnftmd 
455 


boiha 


(•) 
FlontApproKhw  —  Swtnglng  Doors 


Pull  Side 


Push  Side 


1(1370  mm). 


doorhn 


both  a  latch  and  closer. 


(b) 


Hinge  Side  Approaches  —  Swinging  Doors 


Pull 


NOTE:  y  ■  54  in  (1370  mm)  minimum  If  door  has 
doaer. 


NOTE  y  *■  48  in  ( 1 220  mm)  minimum  If  door  has 
doaer. 


(c) 


Latch  Side  Approaches  —  Sivlnging  Doors 
NOTE  All  doors  In  aicowes  shaU  comply  with  the  clearances  for  front  approaches. 

Fig.  25 
Maneuvering  dearuKes  at  Doors 
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4.13  Doors 
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Latch  Side  Approach  -  SIkflng  Doon  and /=bU(rw  Doors 


MOTE:  All  doors  in  alcoves  shall  comply  with  th«  clearances  for  front  approaches. 


Fifl.25 
Maneuvering  Clearances  at  Doors  (Continued) 


Fig.  26 
Two  Hinged  Doors  in  Series 
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4.14  Entrance 


4.13.12*  Antomatle  Doon  uid  Power- 
Aasisted  Doon.  if  an  automatic  door  Is 
used,  then  it  shall  comp^  with  ANSI/BHMA 
A156.10-1985.  Slowly  opening,  low-powered, 
automatic  doors  shall  comp^  with  ANSI 
A156.19-1964.  Such  doors  shaD  not  open  to 
back  check  fiaMer  than  3  seconds  and  shall 
require  no  more  than  15  Ibf  (66.6N)  to  stop 
door  movement.  If  a  power-assisted  door  is 
used.  Its  door-opening  force  shall  comply  with 
4.13.1 1  and  Its  closing  shall  conform  to  the 
requirements  in  ANSfAJ56.  J9-1984. 

4.14  Entrances. 

4.14.1  lOnlmam  Number.  Entrances 
required  to  be  accessible  by  4.1  shall  be  part  of 
an  accessible  route  complying  with  4.3.  Such 
entrances  shall  be  connected  by  an  accessible 
route  to  public  transportation  stops,  to  acces- 
sible parking  and  passenger  loading  zones, 
and  to  public  streets  or  sidewalks  If  available 
(see  4.3.2(1)).  They  shall  also  be  coimected  by 
an  accessible  route  to  all  accessible  spaces  or 
elements  within  the  building  or  facility. 

4.14.2  Serrlce  Bntrancee.  A  service 
entrance  shaU  not  be  the  sole  accessible 
entrance  unless  It  Is  the  only  entrance  to  a 
building  or  fiacillty  (for  example.  In  a  factory 
or  garage). 

4.15  Drinking  Ponntalne  and  Water 
Coolers. 

4.15.1  lOnlmom  Number.  Drinklncf/oun- 
tatns  or  water  coolers  required  to  be  accessible 
by  4.1  shall  comply  with  4.15. 

4.15.2*  Spout  Height.  Spouts  shall  be  no 
higher  than  36  in  (915  mm),  measured  from 
the  floor  or  groimd  surfaces  to  the  spout  outlet 
(see  Fig.  27(a)). 

4.15.3  Spout  Location.  The  spouts  of 
drinking  fountains  and  water  codlers  shall  be 
at  the  front  of  the  unit  and  shaU  direct  the 
water  flow  in  a  trsyectoiy  that  is  parallel  or 
nearly  parallel  to  the  front  of  the  unit.  The 
spout  shall  provide  a  flow  of  water  at  least  4  in 
(100  mm)  high  so  as  to  allow  the  insertion  of  a 
cup  or  glass  under  the  flow  of  water.  On  an 
accessible  drtnkmg  fountain  with  a  round  or 


ovalbou)L  the^nutmustbeposittonedsothe 
jiow  cf  water  is  wtOUn  31n(75  mm)  <^thefivnt 
edge  oj  the  fountain 

4.15.4  Controls.  Controls  shall  comply  with 
4.27.4.  Unit  controls  shaR  be  front  wounted  or 
side  mounted  near  the  front  edge. 

4.15.5  Cleaiances. 

(1)  Wall-  and  post-mounted  cantHevered 
units  shaU  have  a  dear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  27  in  (685  mm)  hl^.  30  in 
(760  mm)  wide,  and  17  In  to  19  In  (430  mm 
to  485  mm)  deep  (see  Fig.  27(a)  and  (b)).  Such 
units  shall  also  have  a  mtntmnm  clear  floor 
space  30  In  by  48  In  (760  mm  by  1220  mm)  to 
allow  a  person  in  a  wheelchair  to  approach  the 
unit  facing  forward. 

(2)  Free-standing  or  built-in  tmlts  not  having 
a  dear  space  under  them  shall  have  a  dear 
floor  space  at  least  30  in  by  48  in  (760  mm  by 
1220  mm)  that  allows  a  person  In  a  wheelchair 
to  make  a  paraUd  approach  to  the  unit  (see 
Fig.  27(c)  and  (d)).  This  dear  floor  space  shall 
comply  with  4.2.4. 

4.16  Water  CloseU. 

4.16.1  OeneiaL  Accessible  water  closets 
shall  comply  with  4. 16. 

4.16.2  Clear  Floor  Space.  Clear  floor  space 
for  water  ck>sets  not  in  stalls  shall  comply  with 
Fig.  28.  Clear  floor  space  may  be  arranged  to 
allow  either  a  left-handed  or  right-handed 
approach. 

4.16.3*  Height.  The  height  of  water  dosets 
shall  be  17  m  to  19  in  (430  mm  to  485  mm), 
measured  to  the  top  of  the  toilet  seat  (see  Fig. 
29(b)).  Seats  shall  not  be  sprung  to  return  to  a 
lifted  position 

4.16.4*  Grab  Bars.  Grab  bars  for  water 
dosets  not  located  In  stalls  shall  comply  with 
'4.26  and  Fig.  29.  The  grab  bar  behind  the  water 
doset  shall  be36tn  (915  mm)  mintmum. 

4.16.5*  Flush  Controls.  Flush  controls 
shall  be  hand  operated  or  automatic  and  shall 
comply  with  4.27.4.  Controls  for  flush  valves 


40 


45684 


Fnleral  Register  /  Vol.  56,  No.  173  /  Friday.  September  6. 1991  /  Rules  and  Regulations 


4.17  ToUet  Stalls 


shall  be 
areas  no  nxHt 
the  floor. 


mounted  on  the  wide  side  of  toilet 
than  44  in  (1120  mm)  above 


4.16.6  DIspiMisen.  Toilet  paper  dispensers 
shall  be  Installed  within  reach,  as  shown  in 
Fig.  29(b).  Dii  pensers  that  control  delivery,  or 
that  do  noipefmtt  continuous  pc^)erJlow.  shall 
noibeused. 


4.17  Toilet  Stalls. 

4.17.1  Locatloa.  Accessible  toOet  stalls  shall 
be  on  an  accessible  route  and  shall  meet  the 
requirements  of  4. 17. 

4.17.2  Water  CloseU.  Water  closets  in 
accessible  stalls  shall  comply  with  4. 16. 
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Fig.  27 
Drinking  Fountains  and  Water  Coolers 
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4.17  ToUet  suns 


36  min 


36  min 


42  min       ,  18 


iu* 


Fig.  28 
Oear  Floor  Space  at  Water  Closets 


36  min 


54  min 


(a) 
Back  Wall 


Fig.  29 
Grab  Bars  at  Water  Closets 


4.17.3*  Slxe  and  Amngement.  The  size 
and  arrangement  of  the  standard  toilet  stall 
shall  comply  with  Fig.  30(a).  Standard  StalL 
Standard  toilet  stalls  with  a  minimum  depth 
of  56  in  (1420  mm)  (see  Fig.  30(a))  shall  have 
wall-moimted  water  closets.  If  the  depth  of  a 
standard  toilet  stall  is  liKteased  at  least  3  in 
(75  mm),  then  a  floor-mounted  water  closet 
may  be  used.  Arrangements  shown  for  stan- 
dard toilet  stalls  may  be  reversed  to  allow 
either  a  left-  or  nght-hand  approach.  Addi- 
tional stalls  shall  be  provided  in  confomumce 
with  4.22.4. 

EXCEFnON:  In  Instances  of  alteration  work 
where  provision  of  a  standard  stall  (Fig.  30(a)) 


is  technically  ir^easible  or  where  plwrOjing  code 
requtrements  prevent  combining  extstlixg  stalls  to 
provide  space,  either  alternate  stall  (Fig.  30(b)) 
may  be  provided  in  Ueu  of  the  starvdard  stall 

4.17.4  Toe  Cleuancet.  in  standard  stalls, 
the  front  partition  and  at  least  one  side  parti- 
tion shall  provide  a  toe  clearance  of  at  least 
9  in  (230  mm)  above  the  floor.  If  the  depth  of 
the  stall  is  greater  than  60  in  (1525  mm),  then 
the  toe  clearance  is  not  required. 

4.17.5*  Doon.  Toilet  stall  doors,  indudtng 
door  harxlware.  shall  comply  with  4. 13.  If  toilet 
slcdl  approach  is  from  the  latch  side  of  the  stall 
door,  dearance  between  the  door  side  of  the 
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4.10  Lavatories  and  lOxron 


stall  cmd  any  obstmcUan  may  be  reduced  to  a 
mbttmum  qf  42  (n  (1065  nun)  (Fig.  dOj. 

4. 17.6  Grab  Ban.  Grab  bars  compiylng  with 
the  length  and  poelttonlng  shown  in  Fig.  30(a). 
(b).  (c).  and  (d)  shall  be  provided.  Grab  bars 
may  be  mounted  with  aiiy  desired  method  as 
long  as  th^  have  a  gr4)plng  surface  at  the 
locations  shown  and  do  not  ot>struct  the  re- 
quired clear  floor  area.  Grab  bars  shall  comply 
with  4.26. 

4.18  Urinals. 

4. 18. 1  GeneiaL  Accessible  urinals  shall 
comply  with  4. 18. 

4.18.2  Hd^t.  Urinals  shaU  be  stall-type  or 
wan-hung  with  an  elongated  ilm  at  a  maximum 
of  17  In  (430  mm)  above  the  finish  floor. 

4.18.3  Clear  Floor  8|»ace.  A  clear  floor 
space  30  in  by  48  In  (760  mm  by  1220  mm) 
shall  be  provided  in  front  of  urinals  to  allow 
forward  approach.  This  clear  space  shall 
adjoin  or  overlap  an  accessible  route  and  shall 
comply  with  4.2.4.  Urtwl  shields  that  do  not 
extend  beyond  the  front  edge  qf  the  urtnal  rtrn 
may  be  provided  with  29  fri  (735  mm)  dearance 
betxveen  them. 

4.18.4  nosh  Controla.  Flush  controls  shall 
be  hand  operated  or  automatic,  and  shall  com- 
ply with  4.27.4.  and  shall  be  mounted  no  more 
than  44  in  (1 120  mm)  above  the  finish  floor. 

4.19  Lavatories  and  Ifirrors. 

4. 19. 1  OeneraL  The  requirements  of  4. 19 
shall  apply  to  lavatoiy  fixtures,  vanities,  and 
built-in  lavatories. 

4.10.2  Height  and  Clearances.  Lavatories 
shall  be  mounted  with  the  rim  or  counter  sur- 
face  Tva  higher  than  34  In  (865  mm)  aboue  the 
fiiUsh  floor.  Provide  a  clearance  of  at  least  29  in 
(735  mm)  above  the  finish  floor  to  the  bottom  of 
the  apron.  Knee  and  toe  clearance  shall  comply 
with  Fig.  31. 

4.10.3  Clear  Floor  8pace.  A  clear  fioor 
space  30  in  by  48  in  (760  mm  by  1220  mm) 
complying  with  4.2.4  shall  be  provided  in  front 
of  a  lavatoiy  to  allow  f(»ward  approach.  Such 


clear  floor  space  shall  adjoin  or  overlap  an 
accessible  route  and  shall  extend  a  maximum 
of  19  in  (485  mm)  underneath  the  lavatoiy 
(see  Fig.  32). 

4.10.4  Bi^osed  Pipes  and  Soifiices.  Hot 

water  and  drain  pipes  under  lavatories  shaU 
be  insulated  or  otherwise  coqflgured  to  protect 
against  contact  There  shall  be  no  sharp  or 
abrasive  surfaces  tmder  lavatories. 

4.10.5  Faucets.  Faucets  shaU  comply  with 
4.27.4.  Lever-operated,  push-type,  and  elec- 
tronically contzoUed  mechanisms  are  examples 
of  acceptable  designs,  (f  self-closing  valves  are 
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4.20  Batlitttta 


used  the  iauce|  shall  remabx  open  for  at  least 
10  seconds. 

4.19.6*  MliiV**  Mirrors  shall  be  mounted 
with  the  bottoDi  edge  of  the  reftecttng  surface 
no  higher  than  40  In  (1015  nun)  above  the 
finish  floor  (see  Fig.  31). 

4.20  Bathtubs. 

4.20.1  Oenei^  Accessible  bathtubs  shaU 
comply  with  4.120. 

4.20.2  Floor  Space.  Clear  floor  space  in 
firont  of  bathtutM  shall  be  as  shown  In  Fig.  33. 

4.20.3  Seat.  An  In-tub  seat  or  a  seat  at  the 
head  end  of  the  tub  shall  be  provided  as  shown 
In  Fig.  3d  and  34.  The  structural  strength  of 
seats  and  thelit  attachments  shall  comply  with 
4.26.3.  Seats  shall  be  movmted  securely  and 
shall  not  slip  during  use. 

4.20.4  Grab  Bar*.  Grab  bars  complying 
with  4.26  shall  be  provided  as  shown  In  Fig. 
33  and  34. 


4.20.5  Controla.  Faucets  and  other  controls 
complying  with  4.27.4  shall  be  located  as 
shown  In  Fig.  34. 

4.20.6  Shower  Unit.  A  shower  spray  imlt 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  bath  as  a  fixed  shower  head  and 
as  a  hand-held]  shower  shall  be  provided. 

4.20.7  Bathtub  Encloaures.  If  provided, 
enclosures  for  bathtubs  shall  not  obstruct 
controls  or  transfer  firom  wheelchairs  onto 
bathtub  seats  Qr  into  tubs.  EiKlosures  on 
bathtubs  shall  not  have  tracks  mounted  on 
their  nms.       { 

4.21  Shower  Stalls. 

! 
4.21.1*  GeneiraL  Accessible  shower  stalls 
shall  comply  with  4.21. 

4.21.2  SUe  md  Clearances.  Except  as 
specified  in  9.  1l2.  shower  stall  size  and  clear 
floor  space  shau  comply  with  Fig.  35(a)  or  (b). 
The  shower  st^il  in  Fig.  35(a)  shall  be  36  In  by 
36  In  (915  mmlby  915  mm).  Shower  stalls 
required  by  9.  lj.2  shall  cranply  with  Fig.  57(a) 


(u-  (b).  The  shower  stall  In  Fig.  35(b)  wlU  fit  into 
the  space  required  for  a  bathtub. 

4.21.3  Seat.  A  seat  shaU  be  provided  In 
shower  stalls  36  In  by  36  In  (915  mm  by 

915  mm)  and  shall  be  as  shown  In  Fig.  36.  The 
seat  shall  be  moimted  17  In  to  19  in  (430  mm 
to  485  mm)  from  the  bathroom  floor  and  shall 
extend  the  full  depth  of  the  stall.  In  a  36  In  by 
36  In  (915  mm  by  915  mm)  shower  stall,  the 
seat  shaU  be  on  the  wall  opposite  the  controls. 
Where  a  fixed  seat  is  provided  tn  a  30  In  by 
60  tn  minimum  (760  mm  by  1525  mm)  shower 
stall  tt  shall  be  ajolding  type  and  shall  be 
mounted  on  the  ivall  adUacent  to  the  controls 
as  shown  tn  Fig.  57.  The  structural  strength 
of  seats  and  their  attachments  shall  comply 
with  4.26.3. 

4.21.4  Grab  Bars.  Grab  bars  complying  with 
4.26  shall  be  provided  as  shown  In  Fig.  37. 

4.2 l.B  Controls.  Faucets  and  other  controls 
complying  with  4.27.4  shall  be  located  as 
shown  In  Fig.  37.  In  shower  stalls  36  In  by 
36  In  (915  mm  by  915  mm),  all  controls, 
fjaucets.  and  the  shower  unit  shall  be  mounted 
on  the  side  waU  opposite  the  seat. 

4.21.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  In  (1525  mm)  long  that 
can  be  used  both  as  a  fixed  shower  head  and 
as  a  hand-held  shower  shall  be  provided. 

EXCEPTION:  In  unmonUoredfiicllities  where 
vandalism  is  a  consideration,  a  fixed  shower 
head  mounted  at48tn  (1220  mm)  above  the 
shower  fioor  may  he  used  tn  lieu  of  a  hand-held 
shower  head. 

4.21.7  Curbs.  If  provided,  curbs  in  shower 
stalls  36  in  by  36  m  (915  mm  by  915  mm) 
shall  be  no  higher  than  1/2  In  (13  mm).  Shower 
stalls  that  are  30  In  by  60  in  (760  mm  by 
1525  mm)  minimum  shall  not  have  curbs, 

4.21.8  Shower  Enclosures.  If  provided. 
erx:losures  for  shower  stalls  shall  not  obstruct 
controls  or  obstruct  transfer  from  wheelchairs 
onto  shower  seats. 

4.22  Toilet  Rooms. 

4.22.1  Minimum  Number.  ToOetfiuMles 
required  to  be  accessible  by  4.1  sha&  comply 
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control 
area 


24mtn 


610 


~^f=^ 


90 


I J 


n 


12max 


MS 


SI 


foot 


24nmi> 


0    c 


219 


iiL 


24 


fi^ 


"IT 


c 

J^^ 


7 


\VVVWAV.VVVV 


e5 


vvvwvvv\ 


back 


head 


(•) 


Wtth  Seat  bi  Tub 


control 
area 


610 


-f=S? 


3  a 


k...J 


n: 


Si; 


v\vvvvs.\v 

tool 


win 


« 


max 


D      C: 


[ 


7 


V\kVvv\vvvvv\<v.vv 


mr 


VVVVWVV 


back 


(b) 


Wtth  Seat  at  Head  of  Tub 

Fig.  34 
Grab  Bars  at  Bathtubs 


46 


45690 


Federal  Register  /  Vol.  56.  No.  173  /  Friday,  September  6. 1991  /  Rules  and  Regulations 


4.22  ToUet  Rooms 


u;ttft  4.22.  Accessible  toilet  rooois  shall  be  on 
an  accessible  toute. 

4.22.2  Dooif.  AH  doors  to  accessible  toilet 
rooms  shaD  co|nply  with  4. 13.  Doors  shall  not 


swing  into  the 
any  fixture 


clear  floor  space  required  for 


4.22.3*  Clev  Floor  Space.  The  accessible 
fixtures  and  controls  required  in  4.22.4,  4.22.5. 
4.22.6.  and  4.^2.7  shaU  be  on  an  accessible 
route.  An  unobstructed  turning  space  comply- 
ing with  4.2.3  shall  be  provided  within  an 
accessible  toilet  room.  The  clear  floor  space  at 
fixtures  and  controls,  the  accessible  route,  and 
the  turning  sptce  may  overlap. 

4.22.4  Wate4  CloaeU.  If  toilet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 


toUet  Stan  complying  with  4. 17;  where'6  or 
more  staUs  are  provided,  tn  addttlan  to  the  stall 
comptytr^  lutth  4.J7.3.  at  least  one  stall  36  tn 
(915  navi  wide  with  an  outward  siutnglno.  se\f- 
cioslr^  door  and  parailA  grab  bars  comfAi/tng 
with  Fig.  30(d)  and  4.26  shall  be  provided. 
Water  dosets  tn  such  stalls  shall  comply  with 
4. 16.  If  water  closets  are  not  in  stalls.  Uien  at 
least  one  shaU  comply  with  4.16. 

4.22.5  Uzlnals.  If  urinals  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.22.6  LaratoilM  and  lOnois.  If  lavatories 
and  mirrors  are  provided,  then  at  least  one  of 
each  shall  comply  with  4. 19. 

4.22.7  CoatTOls  and  Dlspenaen. 

If  controls,  dispensers,  receptacles,  or  other 


(•) 
-Inby36-ln 
(915-m^  by  915-min)  Stan 


laao 


(b) 

30-b)by60-in 

(760-inm  by  1525-inm)  Stall 


Fig.  35 
Shower  Size  and  Clearances 
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4.23  Bathrooms.  Batliliig  FaclUtlet.  and  Shower  Rooms 
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Fig.  36 
Shower  Seat  Design 
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equipment  are  provided,  then  at  least  one  of 
each  shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23  Bathrooms.  Bathing  Faculties, 
and  Shower  Rooms. 

4.23.1  lOnlmmn  Nmnber.  Bathrooms, 
bathing  facilities,  or  shower  rooms  required 
to  be  accessible  by  4.1  shall  comply  with  4.23 
and  shall  be  on  an  accessible  route. 

4.23.2  Doors.  Doors  to  accessible  bathrooms 
shall  comply  with  4. 13.  Doors  shall  not  swing 
into  the  floor  space  required  for  any  fbcture. 

4.23.3*  Clear  Floor  Space.  The  accessible 
fixtures  and  controls  required  in  4.23.4,  4.23.5, 
4.23.6.  4.23.7.  4.23.8.  and  4.23.9  shall  be  on 
an  accessible  route.  An  unobstructed  turning 
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4.24  Sinks 


space  cotnplylitg  with  4.2.3  shall  be  provided 
wtthln  an  accetsible  bathroom.  The  clear  floor 
spaces  at  flxtuirs  arid  controls,  the  accessible 
route,  and  the  fuming  space  may  overlap. 

4.23.4  Wateil  CloaeU.  If  toilet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 
toilet  stall  complying  with  4. 1 7:  where  6  or 
more  stalls  areprovlded.  In  addLUon  to  the  stall 
compUjing  wUhi4.17.3.  at  least  one  stall  36  tn 
(915  mm)  wide  with  an  outward  swinging,  self- 
dosing  door  and  pandiel  grab  bars  cxxirplying 
with  Fig.  30(d)  and  4.26  shall  be  provided. 
Water  dosets  in  such  stalls  shall  comply  with 
4.16.  If  water  closets  are  not  in  stalls,  then  at 
least  one  shall  wmply  with  4. 16. 

4.23.5  UrinaM.  If  urinals  are  provided,  then 
at  least  one  shjill  comply  with  4.18. 

4.23.6  Lavatories  and  Mirrors.  If  lavatories 
and  mirrors  ar^  provided,  then  at  least  one  of 
each  shall  comply  with  4. 19. 

4.23.7  Controls  and  Dispensers.  If  con- 
trols, dispensers,  receptacles,  or  other  equip- 
ment are  provided,  then  at  least  one  of  each 
shall  be  on  an  Accessible  route  and  shall 
comply  with  4. 


'f 


4.23.8  BathUg  and  Shower  PadUUes.  If 

tubs  or  showers  are  provided,  then  at  least  one 
accessible  tub  (hat  complies  with  4.20  or  at 
least  one  accessible  shower  that  complies  with 
4.21  shall  be  ptovided. 

4.23.9*  Medlfclne  Cabinets.  If  medicine 
cabinets  are  provided,  at  least  one  shall  be 
located  with  a  usable  shelf  no  higher  than 
44  in  ( 1 120  mm)  above  the  floor  space.  The 
floor  space  sha|l  comply  with  4.2.4. 

4.24  Sinks. 

4.24.1  Generkl.  Sinks  required  to  be 
accessible  by  4.1  shall  comply  with  4.24. 

4.24.2  Hel^bi'  Sinks  shall  be  mounted 
with  the  counter  or  rim  no  higher  than 
34  in  (865  mm)  above  thefrUsh  floor. 

4.24.3  Knee  Clearance.  Knee  clearance  that 
Is  at  least  27  in|  (685  mm)  high.  30  in  (760  mm) 
wide,  and  19  Inl  (485  mm)  deep  shall  be  pro- 


IMi 


vlded  underneath  sinks. 

4.24.4  Depth.  Each  sink  shall  be  a  maximimi 
of6-l/2in(165mm)  deep. 

4.24.8  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  in  by  48  in  (760  mm  by 
1220  mm)  complying  with  4.2.4  shall  be 
provided  in  front  of  a  sink  to  allow  forward 
approach.  The  clear  floor  space  shall  be  on 
an  accessible  route  and  shall  extend  a  maxi- 
mum of  19  in  (485  mm)  underneath  the  sink 
(see  Fig.  32). 

4.24.6  Exposed  Pipes  and  Surfaces.  Hot 

water  and  drain  pipes  exposed  under  sinks 
shall  be  Insulated  or  otherwise  cor^igured  so 
as  to  protect  against  contact  There  shall  be  no 
sharp  or  abrasive  surfaces  under  sinks. 

4.24.7  PaucetS.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  touch-type, 
or  electronically  controlled  mechanisms  are 
acceptable  designs. 

4.25  Storage. 

4.28.1  General.  Rxed  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers 
required  to  be  accessible  by  4.1  shall  comply 
with  4.25. 

4.25.2  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  in  by  48  in  (760  mm  by 
1220  mm)  complying  with  4.2.4  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  accessible  storage  facilities. 

4.28.3  Hei^t.  Accessible  storage  spaces 
shall  be  within  at  least  one  of  the  reach  ranges 
specifled  tn  4.2.5  and  4.2.6  (see  Fig.  5  and 
Ftg.  .6).  Clothes  rods  or  shelves  shall  be  a 
maximum  of  54  in  (1370  mm)  above  thefnish 
Root  for  a  side  approach.  Where  the  distance 
from  the  wheelchair  to  the  dothes  rod  or  she\f 
exceeds  10  in  (255  mm)  (as  in  dosets  without 
accessible  doors)  the  height  and  depth  to  the 
rod  or  she\f  shall  comply  with  Fig.  38(a)  and 
Fig.  38(b). 

4.28.4  Hardware.  Hardware  for  accessible 
storage  facilities  shall  comply  with  4.27.4. 
Touch  latches  and  U-shaped  pulls  are 
acceptable. 
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4.26  Handrails.  Grab  Ban.  and  Tub  and  Shower  Seata 
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Fig.  38 
Storage  Shelves  and  Closets 
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4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Seats. 

4.26.1*  General.  All  handrails,  grab  bars, 
and  tub  and  shower  seats  required  to  be  acces- 
sible by  4.1.  4.8.  4.9.  4.16.  4.17.  4.20  or  4.21 
shall  comply  with  4.26. 

4.26.2*  Slse  and  Spacing  of  Grab  Bars 
and  Hf|i««<*«<i»  The  diameter  or  width  of  the 
gripping  surfaces  of  a  handrail  or  grab  bar 
shall  be  1-1/4  in  to  1-1/2  in  (32  mm  to  38  mm), 
or  the  shape  shall  provide  an  equivalent  grip- 
ping surface.  If  handrails  or  grab  bars  are 
mounted  adjacent  to  a  wall,  the  space  between 
the  wall  and  the  grab  bar  shall  be  1-1/2  in 
(38  mm)  (see  Fig.  39(a).  (b).  (c).  and  (ej).  Hand- 
rails may  be  located  in  a  recess  if  the  recess  is 
a  maximum  of  3  in  (75  mm)  deep  and  extends 
at  least  18  in  (455  mm)  above  the  top  of  the  rail 
(see  Fig.  39(d)). 

4.26.3  Structural  Strength.  The  structural 
strength  of  grab  bars,  tub  and  shower  seats, 
fasteners,  and  mounting  devices  shall  meet 
the  foOowtng  spedfkatkm: 

(1)  Bending  stress  in  a  grab  bar  or  seat 
Induced  by  the  mazlmimi  bending  moment 
from  the  application  of  250  Ibf  (1 1 12N)  shall 


be  less  than  the  allowable  stress  for  the 
material  of  the  grab  bar  or  seat. 

(2)  Shear  stress  induced  in  a  grab  bar  or 
seat  by  the  appllcaUon  of  250  Ibf  (1 1 12N)  shall 
be  less  than  the  allowable  shear  stress  for  the 
material  of  the  grab  bar  or  seat.  If  the  con- 
nection between  the  grab  bar  or  seat  and  its 
mounting  bracket  or  other  support  is  consid- 
ered to  be  fully  restrained,  then  direct  and 
torsional  shear  stresses  shaU  be  totaled  for  the 
combined  shear  stress,  which  shall  not  exceed 
the  allowable  shear  stress. 

(3)  Shear  force  induced  in  a  fastener  or 
mounting  device  from  the  application  of  250  Ibf 
(1 112N)  shall  be  less  than  the  allowable  lateral 
load  of  either  the  fastener  or  mounting  device 
or  the  supporting  structure,  whichever  is  the 
smaller  allowable  load. 

(4)  Tensile  force  induced  in  a  fastener  by  a 
direct  tension  force  of  250  Ibf  (1 1 12N)  plus  the 
maximum  moment  from  the  application  of 
250  Ibf  (1 1 12N)  shall  be  less  than  the  allowable 
withdrawal  load  between  the  Castener  and  the 
supporting  structure. 

(5)  Grab  bars  shall  not  rotate  within  their 
fittings. 
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4.26  Ffi"^'T^"T.  Onb  Ban,  and  Tub  and  Shower  Seata 
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(d) 
Handndl 


Fig.  39 
Size  and  Spacing  of  Hwidrails  and  Crab  Bars 


4.26.4  »M«ii^aH«g  Hasaida.  A  handrail  or 
grab  bar  and  afiy  wall  or  other  surface  adjacent 
to  it  shall  be  trie  of  any  sharp  or  abrastve  ele- 
ments. Edges  s  lall  have  a  minimum  radius  of 
1/8  in  (3.2  mm  I. 


4.27  Controls  and  Operating 
Mechaniamt. 

4.27.1  QenexaL  Controls  and  operating 
mechanisms  requtred  to  be  accessible  by  4.1 
shaU  comply  with  4.27. 
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4.28iUaniis 


4.27.2  Clear  Floor  Space.  Clear  floor  space 
complying  with  4.9.4  that  allows  a  forward  or  a 
parallel  approach  by  a  person  using  a  wheel- 
chair shall  be  provided  at  controls,  disptnatn. 
receptacles,  and  other  operable  equipment. 

4.27.3*  Height.  The  highest  operable  part 
of  controls,  dispensers,  receptacles,  and  other 
operable  equipment  shall  be  placed  within  at 
least  one  of  the  reach  ranges  specified  In  4.2.5 
and  4.2.6.  Electrical  and  communications 
system  receptacles  on  walls  shall  be  mounted 
no  less  than  15  In  (380  mm)  above  the  floor. 

EXCEFTION:  These  requirements  do  not  appty 
where  the  use  qfspeckd  equipment  dictates 
othenuiae  or  where  eiectrlccd  and  communica- 
tions systems  receptacles  are  ryot  normaUy 
intended  for  use  by  buMtng  occupants. 

4.27.4  Operation.  Controls  and  operating 
mechanisms  shall  be  operable  wtth  one  hand 
and  shall  not  require  tight  grasping,  pinching, 
or  twisting  of  the  wrist.  The  force  required  to 
activate  controls  shall  be  no  greater  than  5  Ibf 
(22.2  N). 

4.28  Alarms. 

4.28.1  OeneraL  AJarm  systems  required  to 
be  accessible  by  4.1  shall  comply  with  4.28.  At 
a  mtnlnvum,  visual  signal  apptiances  shall  be 
provkled  m  buOdtngs  andJacUitles  tn  each  of 
thefoUowtng  areas:  restrooms  and  cmy  other 
general  usage  areas  (e.g..  meeting  rooms/. 
haUways.  lobbies,  and  any  other  area  fa- 
common  use. 

4.28.2*  Andlble  Alarma.  If  provided,  audible 
emergency  alarms  shall  produce  a  soimd  that 
exceeds  the  prevailing  equivalent  sound  level 
In  the  room  or  space  by  at  least  15  dhA  or 
exceeds  any  maximum  sound  level  with  a 
duration  of  60  seconds  by  5  dbA.  whichever 
is  louder.  Sound  levels  for  alarm  signals  shall 
not  exceed  120  dbA. 

4.28.3*  IHsnal  Alarms,  visual  alarm  signal 
appliances  shall  be  Integrated  into  the  buHdbig 
orfacOity  alarm  system.  Ifstng^  station  audible 
alarms  are  provided  then  stngHe  station  visual 
alarm  signals  shaU  be  provided.  Visual  alarm 
sigrvals  shall  have  thefbUowtng  minimum 
photometrk:  and  Uxationfeatures: 


(1)  The  lamp  shall  be  a  xenon  strobe  type  or 
equtualenL 

(3i  The  color  shall  be  dear  or  nominal  while 
fie.,  u/i/Otered  or  dear  filtered  white  UghO. 

(31  The  maximum  pulse  duration  shall  be  two- 
tenths  (tfone  second  (0.2  sed  wtth  a  maximum 
duty  cydecf  40  percent  The  pulse  duration  Is 
di^fined  as  the  time  tnterval  between  initial  and 
final  points  (^  10  percent  qf  maximum  sIfpaL 

(4i  The  mtensliy  shall  be  a  minimum  qf 
TScandda. 

(5i  Thefiash  rate  shall  be  a  minbrtum  qT 
1  Hz  and  a  maximum  qf3  Hz. 

f6)l  The  qppUance  shafl  be  placed  dO  fri 
r2030  mm)  above  the  highest  fioor  leud  wtlhbx 
the  space  or  em  (152  mm)  below  the  ceiUng, 
whichever  (s  lower. 

(7)  In  general  no  place  tn  any  room  or  space 
required  to  have  a  visual  signal  appliance  shaO. 
be  more  than  50  fi  (15  mi  from  the  signal  (In  the 
horixontal  plane).  In  large  rooms  and  spaces 
exceedirig  100ft  (30  wi  across,  without  obstnic- 
tfons  6ft  (2  m)  above  the  finish  fioor.  such  as 
auditoriums,  devices  may  be  placed  around 
the  perimeter,  spaced  a  maxtmum  100  fi  (30  m) 
apart,  m  lieu  cf  suspending  appliances  from 
thecelUng. 

(Si  No  place  in  common  corridors  or  hoRways 
in  which  visual  alarm  sIgnaUing  appliances  are 
required  shaR  be  more  than  50  fi  (15  mi  from 
the  signal 

4.28.4*  AuztUarr  Alarms.  Units  and  sleep- 
ing accommodations  shall  have  a  visual  alarm 
connected  to  the  building  emergency  alarm 
system  or  shall  have  a  standard  1 10-volt  elec- 
trical receptacle  into  which  such  an  alarm  can 
be  coimected  and  a  means  by  u>hich  a  signal 
from  the  building  emergency  alarm  system  can 
trigger  such  an  auxiliary  alarm.  When  visual 
alarms  are  In  place  the  sifpial  shall  be  visible 
m  all  areas  qfthe  unU.  or  room.  Instructions 
for  use  of  the  auxiliary  alarm  or  receptacle 
shall  be  provided. 
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4.29  Deteciable  Warnings. 


4.29. 1  General.  Detectable  warnings  required 
by  4.1  and  4. 7  shall  comply  with  4.29. 

4.29.2*  Detectable  Warning*  on  Walking 
Sttrfiices.  Detectable  warnings  shall  consist 
of  raised  truncated  domes  with  a  diameter  of 
nominal  0.9  in  (23  mm),  a  heigM  of  nominal 
0.2  in  (5  mm)  end  a  centerto-center  spacing  of 
nominal  2.35  at  (60  mm)  and  shall  contrast 
visually  with  Ofijoining  surfaces,  either  light-on- 
dark,  or  dark-cki-lighL 

The  matericd  u$ed  to  provide  contrast  shaR  be 
an  integral  part  of  the  walking  surface.  Detect- 
able warnings  used  on  interior  surfaces  shaU 
differ  from  acijQinlng  walking  surfaces  in  resil- 
iency or  sound\on-cane  contact 

4.29.3  Detectable  Warnings  on  Doors 
To  Hazardov^  Areas.  (Reserved). 

4.29.4  Detedtable  Warnings  at  Stairs. 

(Reserved). 

4.29.5  Detectable  Warnings  at 
Hazardous  Vbhicular  Areas.  If  a  walk 
crosses  or  adjc^lns  a  vehicular  way.  and  the 
walking  surfaces  are  not  separated  by  curbs, 
railings,  or  othkr  elements  between  the  pedes- 
trian areas  an4  vehicular  areas,  the  boundary 
between  the  aileas  shall  be  defined  by  a  con- 
tinuous detectable  warning  which  is  36  In 
(915  mm]  wld&  complying  with  4.29.2. 

4.29.6  Detectable  Warnings  at 
Reflecting  Pools.  The  edges  of  reflecting 
pools  shall  be  >rotected  by  railings,  walls. 
curt}s.  or  detei  table  warnings  complying 
with  4.29.2. 

4.29.7  Stan^rdisation.  (Reserved). 


4.30 


Signa|ie. 


4.30.1*  General.  Signage  required  to  be 
accessible  by  ^  i  shall  comply  with  the 
applicable  proiksions  of  4.30. 

4.30.2*  Charjucter  Proportion.  Letters  and 
numbers  on  signs  shall  have  a  width-to-helght 
ratio  between  l  :5  and  1:1  and  a  stroke-wldth- 
to-helght  ratio  pctween  1:5  and  1:10. 


4.30.3  Cheuxuter  Height.  Characters  and 
numbers  on  signs  shall  be  sized  accordirrg  to 
the  viewing  distarcefrom  which  they  are  to 
be  read.  The  minimum  height  is  measured  using 
an  uppercaseX.  lower  case  characters  are 
perrnUted. 


Heioht  Above 
Ffnisficd  Floor 


Mnbnwn 
dusracter  Height 


Suspended  or  Prelected 

Overhead  in 
compliance  with  4.4.2 


3  in.  (75  mm) 
mtnimum 


4.30.4*  Raised  and  Brailled  Characters 
and  Pictorial  Symbol  Signs 
(Pictograms).  Letters  and  numerals  shall  be 
raised  1/32  in,  upper  case,  sans  serif  or  simple 
serif  type  and  shall  be  accompanied  with  Grade 
2  Braille.  Raised  characters  shall  be  at  least 
5/8  In  ( 16  mm)  high,  but  no  higher  than  2  in 
(50  mm).  Portograms  shoZI  be  accoryxmied  by 
the  equtvalent  verbal  description  placed  directly 
below  the  ptctogram.  The  border  dimension  of 
the  pictogram  shall  be  6  in  (152  mm)  minimum 
in  height 

4.30.5*  Finish  and  Contrast.  The  charac- 
ters and  background  of  signs  shall  be  eggshell 
matte,  or  other  non-glare  finish.  Characters  and 
symbols  shall  contrast  with  their  background 
—  either  light  characters  on  a  dark  background 
or  dark  characters  on  a  light  background. 

4.30.6  Mounting  Location  and  Height. 

Where  permanent  identification  is  provided  for 
rooms  and  spaces,  signs  shall  be  installed  on 
the  wall  adjacent  to  the  latch  side  of  the  door. 
Where  there  is  no  waR  space  to  the  latch  side 
of  the  door,  including  at  double  leaf  doors, 
signs  shaR  be  placed  on  the  nearest  adjacent 
wall  MourUiT^  height  shall  be  60  in  (1525  mm) 
above  the  finish  floor  to  the  centerline  of  the 
sigrt  MourvOr^  location  far  such  signage  shall 
be  so  that  a  person  may  approach  within  3  in 
(76  mm)  of  signage  without  encountering  pro- 
truding objects  or  standing  wtthtn  the  swing 
of  a  door. 

4.30.7*  Symbols  of  Accessibility. 

(1)  Facilities  and  dements  required  to  be 
identified  as  accessible  by  4.1  shaR  use  the 
international  symbol  of  accessibility.  The 
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4.30  Signage 
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(a) 

Proportions 

International  Symbol  of  Accessibility 


SIS 

(b) 

Display  Conditions 

International  Symbol  of  Accessibility 


Intemational  Symbol  of  Access  for  Hearing  Loss 


Fig.  43 

Intemational  Symbols 


symbol  shall  be  displayed  as  shown  m 
ng.  43fai  ar\d  M. 

(2)  Volume  Control  TOephones.  Telephones 
required  to  have  a  txAume  control  by  4.13(17)(bi 
shall  be  Identified  by  a  st(^  cxntcUnbng  a  deple- 
tion qfa  telephone  hccndset  wUh  mdiattng  sound 
waves. 

(3)  Text  Telephones.  Text  tdephones  required 
by  4.1.3  (17)(d  shall  be  identtfled  by  the  tntema- 
tional  TDD  symbol  (Fig  43(ci).  In  addttton.  tfa 
facOity  has  a  pubUc  text  telephone,  dtrectlonal 
siffiage  tndlcattng  the  location  of  the  nearest 
text  tOephone^yall  be  placed  adUacent  to  all 
banks  ^telephones  whth  do  not  contain  a  text 
telephone.  Such  directional  signage  shall  tndvde 
the  mtemattonal  TDD  symboL  ffaJaciUty  has  no 
banks  (^telephones,  the  directional  signage 
shall  be  proiMed  at  the  entrance  (e.g..  tn  a 
budding  directory)- 

(4)  Assistive  Ustentng  Systems.  In  assembly 
areas  where  permanently  installed  assistive 
listening  systems  are  required  by  4.1.3(1 9)(bi 
the  auaUabdity  of  such  systems  shall  be  Identi- 
Jled  with  signage  tiuit  tndudes  the  Interrvitlonal 
symbol  (^access  Jar  hearing  loss  (Fig  43(d)). 

4.30.9*  iUvmination  Levelt.  (Reserved). 
4.31  Telephones. 

4.31.1  OenexmL  Public  telephones  required 
(obeoccesstUeby  4.J  shaUcompIy  with  4.31. 

4.31.2  Clear  Floor  or  Ground  Space.  A 

clear  floor  or  ground  space  at  least  30  in  by 
48  In  (760  mm  l>y  1220  mm)  that  allows 
etther  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  telephones  (see  Fig.  44).  The  clear  floor  or 
grotmd  space  shall  compty  with  4.2.4.  Bases, 
enclosures,  and  fixed  seats  shall  not  impede 
approaches  to  telephones  by  people  who  use 
wheelchairs. 

4.31.3*  Mounting  Height.  Hie  highest 
operable  part  of  the  telephone  shaD  be  within 
the  reach  ranges  specified  In  4.2.5  or  4.2.6. 

4.31.4  Protruding  Olfiects.  TOephones 
shall  comply  with  4.4. 
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4.31  Telephones 
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Fig.  44 
Mounting  Heights  and  Ciearances  for  Telephones 


4.31.5  Bearing  Aid  Compatible  and 
Volume  control  Telephonee  Required 
by  4.1. 

(1)  Tdephotips  shall  be  hearing  aid 
con^xUlble. 

(^  Volume  <  ontrols.  capable  of  a  mtnlmum. 
of  12  dbA  and  a  maximum  of  18  dbA  above 


normoL  shall  be  provided  in  accordance  with 
4.1.3.  If  an  autamaOc  reset  is  provided  then 
18  dbA  may  be  exceeded. 

4.31.6  Controls.  Telephones  shall  have 
pushbutton  controls  where  service  for  such 
equipment  Is  available. 
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4.32  Fixed  or  Built-in  Seating  and  Tables 


4.31.7  Telephone  Books.  Telephone  books. 
If  provided,  shall  be  located  tn  a  position  that 
con^les  with  the  reach  rcmges  specked  tn  4.2.5 
and  4.2.6. 

4.31.8  Cord  Length.  The  cord  from  the 
telephone  to  the  handset  shaU  be  at  least 
29  In  (735  mm)  tong. 

4.31.9*  Text  Telephones  Required 
by  4.1. 

(1)  Text  telephones  used  wtth  a  pay  telephone 
shodlbepermanenthj  affixed  wUhbx  or  adjacent 
to,  the  teleptvjne  enclosure.  If  an  acoustic  cou- 
pier  is  used,  the  telephone  cord  shall  be  suffi- 
ciently long  to  allow  connection  of  the  text 
telephone  and  the  telephone  receiver, 

(2)  Pay  telephones  designed  to  accommodate 
a  portable  text  telephone  shall  be  equipped  with 
a  sheU^and  an  electrical  outlet  wUhin  or  ac^a- 
cent  to  the  telephone  enclosure  The  telephone 
handset  shall  be  capable  oj  being  placed  Jlush 
on  the  surface  of  the  she^.  The  shelf  shall  be 
capable  of  accommodating  a  text  telephone  and 
shall  have  6  in  (152  mm)  minimum  vertical  clear- 
ance m  the  area  whsre  the  text  tOephone  (s  to 
bepiace± 

(3)  Equlvalentfadlitatlon  may  be  provtded. 
For  example,  aportable  text  telephone  may  be 
made  available  tn  a  hotel  at  the  registration 
desk  ifUls  available  on  a  24-hour  basis  for 
use  with  nearby  public  pay  telephones.  In  this 
ir^stance,  at  least  or^  pay  telephone  shall 
comply  with  paragraph  2  of  this  section.  In 
addition,  if  an  acoustic  coupler  (s  used,  the 
telephone  handset  cord  shall  be  si^ffkiently  long 
so  as  to  allow  canr^ectian  of  the  text  tdephane 
and  the  telephone  receiver.  Directlorval  signage 
shall  be  prwlded  and  shall  comply  with  4.30.7. 

4.32  Fixed  or  Built-in  Seating  and 
Tables. 

4.32.1  Miwt'WMwi  Number.  Fixed  or  buUt-ln 
seating  or  tables  required  to  be  accessible  by 
4.1  shall  comply  wtth  4.32. 

4.32.2  Seating.  If  seating  spaces  for  people 
in  wheelchairs  are  provided  atfbeed  tables  or 
coimters.  clear  floor  space  complying  with 
4.2.4  shall  be  provided.  Such  clear  floor  space 


shall  not  overlap  knee  space  by  more  than 
19  in  (485  mm)  (see  Fig.  45). 

4.32.3  Knee  Clearances,  if  seating  for 
people  In  wheek:halrs  Is  provided  at  tables  or 
coimters.  knee  spaces  at  least  27  in  (685  mm) 
high.  30  In  (760  mm)  wide,  and  19  in  (485  mm) 
deep  shall  be  provided  (see  Fig.  45). 

4.32.4*  Height  of  Tables  or  Counters. 

The  tops  of  accessible  tables  and  counters  shall 
be  from  28  In  to  34  In  (7 10  mm  to  865  mm) 
above  the  finish  floor  or  ground. 

4.33  Assembly  Areas. 

4.33. 1  Minimum  Number.  Assembly  and 
associated  areas  required  to  be  accessible  by 
4.1  shall  comply  wtth  433. 

4.33.2*  Sixe  of  Wheelchair  Locations. 

Each  wheelchair  location  shall  provide  mini- 
mum clear  ground  or  floor  spaces  as  shown 
in  Fig.  46. 

4.33.3*  Placement  of  Wheelchair 
Locations.  Wheelchair  areas  shall  be  an  Inte- 
gral part  of  any  fixed  seating  plan  and  shall  be 
provided  so  as  to  provide  people  wUh  physical 
disabdtties  a  choice  of  admission  prices  and 
lines  of  sight  comparable  to  those  for  members 
of  the  gerveral  pubUc.  They  shall  adjoin  an 
accessible  route  that  also  serves  as  a  means 
of  egress  In  case  of  emergency.  At  least  one 
companionfixed  seat  shall  be  provided  next  to 
each  wheelchair  seating  area  When  the  seating 
capacity  exceeds  300.  wheelchair  spaces  shall 
be  provided  In  mare  than  one  location.  Readily 
removable  seats  may  be  installed  in  wtieelchair 
spaces  when  the  spaces  are  not  required  to 
accommodate  wheelchair  users. 

EXCEPTION:  Accessible  viewtr\g  posttions  may 
be  clustered  for  bleachers,  balconies,  and  other 
areas  havir^  sight  Unes  that  require  slopes  of 
greater  than  5  percent  Equivalent  accessible 
viewing  positions  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Surfaces.  The  ground  or  floor  at 
wheelchair  locations  shall  be  level  and  shall 
compfy  with  4.5. 
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4.33  Assembly  Areas 
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Fig.  45 
Minimum  Clearances  for  Seating  and  Tables 
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Space  Requirements  for  Wheelchair 

Seating  Spaces  in  Series 
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4.34  Autonuited  Teller  Machines 


4.33.5  Aecew  to  Peifonning  Areas. 

An  accessible  route  shall  connect  wheelchair 
seating  locations  with  perfonnlng  areas.  Includ- 
ing stages,  arena  floors,  dressing  rooms,  locker 
rooms,  and  other  spaces  used  by  performers. 

4.33.6*  Placement  of  listening  Systems. 

If  the  listening  system  provided  senres  Indi- 
vidual fixed  seats,  then  such  seats  shall  be 
located  within  a  50  ft  (15  m)  viewing  distance 
of  the  stage  or  playing  area  and  shall  have  a 
complete  view  of  the  stage  or  playing  area. 

4.33.7*  Types  of  Tisrenlng  Systems. 

Assistive  Ustentng  systems  (ALSl  ere  intended 
to  aufifment  standard  pubUc  address  and  audio 
systerrrs  by  providing  signals  which  can  be  re- 
ceived directly  bg  persons  with  special  receivers 
or  their  own  hearing  aids  and  which  eUminaie  or 
JQier  background  noise.  The  type  oj  assistive 
listening  system  appropriate  for  a  particular 
appUcatian  depends  on  the  characteristics  qf 
thesetttng.  the  nature  qf  the  program,  and  the 
intended  audience.  Magnetic  induction  loops, 
tryhi-red  and  radio Jrequency  systems  are  types 
of  listening  systems  which  are  appropriate  for 
various  applications. 

4.34  Automated  Teller  Machines, 

4.34.1  General.  Each  machine  required  to  be 
accessible  by  4. 1.3  shall  be  on  an  accessible 
route  and  shall  comply  wtth  4.34. 

4.34.2  Controls.  Controls  for  user  activation 
shcdl  complty  with  the  requirements  of  4.27. 

4.34.3  Clearances  and  Reach  Range. 

Free  starKUr^  or  buHttn  units  not  having  a  clear 
space  under  them  shall  comply  with  4.27.2  and 
4.273  and  provide  for  a  parallel  appmaOiaiyd 
both  a  forward  arid  side  reach  to  the  unit  allow- 
ir^apersontn  a  whe^hair  to  access  the 
controls  and  dispensers. 

4.34.4  Bittdpmentfor  Persons  wUh 
Vision  in^Kdrments.  Instructkjns  and  aB. 
triformatlonfar  use  shall  be  made  accessible  to 
and  trydependenOy  usable  by  persons  wtth 
vision  in^xUrments. 


4.35  Dressing  and  Fitting  Rooms, 

4.35.1  Qenend.  Dressing  and  fitting  rooms 
required  to  be  accessible  by  4.1  shall  comply 
with  435  and  shall  be  on  an  accessible  route. 

4.35.2  Clear  Floor  Space.  A  dear  floor 
space  allowirxj  a  person  using  a  whedt^iair  to 
make  a  ISO-degree  turn  shall  be  provided  in 
every  accessible  dressing  room  entered  through 
a  swlT\glng  or  sUding  door.  No  door  shall  swing 
into  any  part  <tfthe  turning  space.  Turning  space 
shall  not  be  required  in  a  prbuaie  dressing  room 
entered  through  a  curtained  opening  at  least 

32  tn  (815  wm)  wide  if  dear  floor  space  comply- 
(r^  u^tth  sectkvi  4.2  renders  the  dressing  room 
usable  by  a  person  using  a  wheelchair. 

4.35.3  Doors.  AH  doors  to  accessible  dressing 
rooms  shall  be  tn  compliance  wUh  secttan  4.13. 

4.35.4  Bench.  Every  accessible  dressing 
room  shall  have  a24inby48in  (610  mm  by 
1220  nun)  benchfixed  to  the  waU  along  the 
longer  dimension  The  ber}tdt  shaR  be  mounted 
17  tn  to  19  in  (430  mm  to  485  mm)  above  the 

finish  floor.  Clear  floor  space  shall  be  provided 
alongskie  the  bench  to  allow  a  person  using  a 
whedchair  to  make  a  pcaallel  trarxsfer  onto  the 
berxh.  The  structural  stnen^th  of  the  bench  ax\d 
attachments  shall  comply  wtth  4.26.3.  Where 
installed  in  oon/uncUon  with  showers.  swimmiT}g 
pools,  or  other  wet  locations,  uxzter  shall  ryot 
accumulate  upon  the  surface  qfthe  bench  and 
the  bench  shall  have  a  slip-resistant  surface. 

4.35.5  Mirror.  Where  mirrors  are  provided  (n 
dressing  rooms  qfthe  same  use,  then  tn  an 
accessible  dressing  roam,  a  full-length  mirrar. 
measurirm  at  least  18  in  wide  by  54  in  high 
(460  mm  by  1370  mm),  shall  be  mounted  in  a 
posltton  (affording  a  view  to  a  person  on  the 
bertdi  as  well  as  toaperson  in  a  standing 
postban. 

NOTE:  Sections  4.1.1  throu^  4.1.7  aixl 
sections  5  through  10  are  d^erent  from  ANSI 
Al  17.1  in  their  entirety  and  are  printed  in 
standard  type. 
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5. 


RESTAURANTS  AND 
CAFETERIAS. 


5.1*  General.  Except  as  specified  or  modi- 
fied in  this  section,  restaurants  and  cafeterias 
shall  comply  with  the  requirements  of  4. 1  to 
4.35.  Where  fiiqed  tables  (or  dining  counters 
where  food  is  consimied  but  there  is  no  service) 
are  provided,  at  least  5  percent,  but  not  less 
than  one.  of  the  fixed  tables  (or  a  portion  of 
the  dining  coiditer)  shall  be  accessible  and 
shall  comply  with  4.32  as  required  in  4. 1.3(18). 
In  establishments  where  separate  areas  are 
designated  for  smoking  and  non-smoking 
{>atrons.  the  reqviired  number  of  accessible 
fixed  tables  (or  counters)  shall  be  propor- 
tionally distributed  between  the  smoking  and 
non-smoking  areas.  In  new  construction,  and 
where  practicable  in  alterations,  accessible 
fixed  tables  (or  counters)  shall  be  distributed 
throughout  thd  space  or  facility. 

5.2  Counters  and  Bars,  where  food  or 
drink  is  servedl  at  counters  exceeding  34  in 
(865  mm)  in  height  for  consumption  by  cus- 
tomers seated  on  stools  or  standing  at  the 
coimter.  a  portion  of  the  main  counter  which 
is  60  in  (1525  ^nm)  in  length  minimum  shall 
be  provided  in  Compliance  with  4.32  or  service 
shall  be  available  at  accessible  tables  within 
the  same  area. 


Flg.53 
Food  Service  Lines 


5.3  Access  Aisles.  AU  accessible  fixed 
tables  shall  be  accessible  by  means  of  an 
access  aisle  at  least  36  in  (915  mm)  clear 
between  parallel  edges  of  tables  or  between 
a  wall  and  the  table  edges. 

5.4  Dining  Areas,  in  new  construction,  all 
dining  areas,  including  raised  or  simken  dining 
areas,  loggias,  and  outdoor  seating  areas,  shall 
be  accessible.  In  non-elevator  buildings,  an 
accessible  means  of  vertical  access  to  the 
mezzanine  is  not  required  under  the  following 
conditions:  1)  the  area  of  mezzanine  seating 
measures  no  more  than  33  percent  of  the  area 
of  the  total  accessible  seating  area:  2)  the  same 
services  and  decor  are  provided  In  an  acces- 
sible space  usable  by  the  general  public:  and. 
3)  the  accessible  areas  are  not  restricted  to 
use  by  people  with  disabilities.  In  alterations, 
accessibility  to  raised  or  sunken  dining  areas, 
or  to  all  parts  of  outdoor  seating  areas  is  not 
required  provided  that  the  same  services  and 
decor  are  provided  in  an  accessible  space 
usable  by  the  general  public  and  are  not 
restricted  to  use  by  people  with  disabilities. 

5.5  Pood  Service  Lines.  Food  service 
lines  shall  have  a  minimum  clear  width  of 
36  in  (9 15  mm),  with  a  preferred  clear  width 
of  42  in  (1065  mm)  to  allow  passage  around  a 
person  using  a  wheelchair.  Tray  sUdes  shall  be 
mounted  no  higher  than  34  in  (865  mm)  above 
the  floor  (see  Fig.  53).  If  self-service  shelves 


Fla>54 
Tableware  Areas 
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are 


»^  prcfvlded.  at  least  50  percent  of  each  type 
must  be  wtthln  reach  ranges  specified  in  4.2.5 
and  4.2.6. 


5.6  Tableware  and  Condiment  Areas. 

Self-service  shelves  and  dispensing  devices 
for  tableware,  dlshware.  condiments,  food 
and  beverages  shaU  be  installed  to  comply 
with  4>2  (see  Fig.  54). 

5.7  Ralaed  Platforms,  in  banquet  rooms 
or  spaces  where  a  head  table  or  speaker's 
lectern  is  located  on  a  raised  platform,  the 
platform  shaU  be  accessible  in  compliance 
with  4.8  or  4.11.  Open  edges  of  a  raised  plat- 
form shall  be  protected  by  placement  of  tables 
or  by  a  curb. 

5.8  Vending  Machines  and  Other 
Equipment.  Spaces  for  vending  machines 
and  other  equipment  shall  comply  with  4.2 
and  shall  be  located  on  an  accessible  route. 

5.9  9uiet  Areas.  (Reserved). 


6. 


BflEDICALCARB 
FAdLITIBS. 


6.1  GeneraL  Medical  care  faculties  Uicluded 
in  this  section  are  those  in  which  people  re- 
ceive physical  or  medical  treatment  or  care  and 
where  persons  may  need  assistance  in  respon- 
ding to  an  emergetKy  and  where  the  period  of 
stay  may  exceed  twenty-four  hours.  In  addition 
to  the  requirements  of  4. 1  through  4.35.  medi- 
cal care  facilities  and  buildings  shall  comply 
wtth6. 

(1)  Hospitals  -  general  purpose  hospitals, 
psychiatric  facilities,  dctoodflcatlon  facilities  — 
At  least  10  percent  of  patient  bedrooms  and 
toilets,  and  all  public  use  and  common  use 
areas  are  required  to  be  designed  and  con- 
structed to  be  accessible. 

(2)  Hospitals  and  rehabllltaUon  facillUes 
that  specialize  In  treating  conditions  that  affect 
mobility,  or  units  within  either  that  specialize 
In  treating  conditions  that  affect  mobility  —  All 
patient  bedrooms  and  toilets,  and  all  public 
use  and  common  use  areas  are  required  to  be 
designed  and  constructed  to  be  accessible. 


(3)  Long  term  care  facfltties.  nursing  homes 
—  At  least  50  percent  at  patient  bedrooms 
and  t(^t8.  and  aD  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  be  accessible. 

(4)  Alterations  to  patient  bedrooms. 

(a)  When  patient  bedrooms  are  being  added 
or  altered  as  part  of  a  planned  renovation  c^  an 
entire  wing,  a  department,  or  other  discrete 
area  of  an  existing  medical  facility,  a  percent- 
age of  the  patient  bedrooms  that  are  being 
added  or  altered  shall  comply  wtth  6.3.  The 
percentage  of  accessible  rooms  provided  shall 
be  consistent  wtth  the  percentage  of  rooms 
required  to  be  accessible  by  the  applicable 
requirements  of  6. 1(1).  6. 1(2).  or  6. 1(3).  until 
the  number  of  accessible  patient  bedrooms  In 
the  facility  equals  the  overall  number  that 
would  be  required  if  the  facility  were  newly 
constructed.  (For  example,  if  20  patient  bed- 
rooms are  being  altered  In  the  obstetrics 
department  of  a  hoq)ltal.  2  of  the  altered  rooms 
must  be  made  accessible.  If.  within  the  same 
hospital.  20  patient  bedrooms  are  being  altered 
In  a  imlt  that  specializes  In  treating  mobility 
impairments,  all  of  the  altered  rooms  must  be 
made  accessible.)  Where  toilet/bath  rooms  are 
part  of  patient  bedrooms  which  are  added  or 
altered  and  required  to  be  accessible,  each 
such  paOeiU  toilet/bathroom  shall  comply 
with  6.4. 

(b)  When  patient  bedrooms  are  being  added 
or  altered  individually,  and  not  as  part  of  an 
alteration  of  the  entire  area,  the  altered  patient 
bedrooms  shall  comply  with  6.3.  unless  either 
a)  the  number  of  accessible  rooms  provided  in 
the  department  or  area  containing  the  altered 
patient  bedroom  equals  the  number  of  acces- 
sible patient  bedrooms  that  would  be  required 
if  the  percentage  requirements  of  6.1(1).  6.1(2). 
or  6. 1(3)  were  applied  to  that  department  or 
area;  or  b)  the  number  of  accessible  patient 
bedrooms  in  the  facility  equals  the  overall 
nimiber  that  would  be  required  if  the  facility 
were  newly  constructed.  Where  toilet/bath- 
rooms are  part  of  patient  bedrooms  which 

are  added  or  altered  and  required  to  be  acces- 
sible, each  such  toilet/bathroom  shaD  comply 
wtth  6.4. 
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6.2  Bntrai^ces.  At  least  one  accessible 
entrance  that  compiles  with  4. 14  shall  be 
protected  froqi  the  weather  by  canopy  or 
roof  overhang.  Such  entraix^es  shall  Incorpo- 
rate a  passer^er  loading  zone  that  compiles 
with  4.6.6.     I 

6.3  Patient  Bedrooms.  Provide  accessible 
patient  bedninns  in  compliance  with  4. 1 
through  4.35.  Accessible  patient  bedrooms 
shall  comply  with  the  following: 

( 1)  E^h  b<  droom  shaU  have  a  door  that 
compiles  wltl 


EXCEPTION: 
talbednxxns 
frxjm  the 
Ing  space  at 
door  Is  at 


4.13. 


Entry  doors  to  acute  care  hospl- 
for  in-patlents  shall  be  exempted 
reqi;  Irement  In  4. 13.6  for  maneuver- 
ttie  latch  side  of  the  door  if  the 
44  In  (1120  mm)  wide. 


leaiit 


(2)  Each 
to  provide  a 
with  4.2.3.  In 
able  that  this 


Ixdroran 


shall  have  adequate  space 
i^ianeuverlng  space  that  compiles 
rooms  with  2  beds.  It  is  prefer- 
space  be  located  between  beds. 


(3)  Each  b<  droom  shall  have  adequate 
space  to  prov  ide  a  mlnimimi  clear  floor  space 
of  36  In  (915  mm)  along  each  side  of  the  bed 
and  to  provicie  an  accessible  route  complying 
with  4.3.3  to  leach  side  of  each  bed. 

6.4  Patient  Toilet  Rooms,  where  toUet/ 
bath  rooms  ake  provided  eis  a  part  of  a  patient 
bedroom.  ea<ii  patient  bedroom  that  is  required 
to  be  accessible  shall  have  an  accessible  toilet/ 
bath  room  th^t  compUes  with  4.22  or  4.23  and 
shall  be  on  an  accessible  route. 


7. 


BUSINESS  AND 
BIEIRCANTILE. 


7. 1  General,  in  addition  to  the  requirements 
of  4. 1  to  4.33.  the  design  of  all  areas  used  for 
business  traiisactions  with  the  public  shall 
comply  with  T. 


7.2  Sales  and  Service  Counters. 
Teller  IHndows,  Information 
Counters. 

(1)  In  department  stores  and  miscellaneous 
retaii  stores  where  counters  have  cash  registers 
and  are  provided  for  sales  or  distribution  of 
goods  or  services  to  the  public,  at  least  one  of 
each  type  shall  have  a  portion  of  the  counter 
which  Is  at  least  36  in  (915  mm)  in  length  with 
a  Tpaximum  height  of  36  in  (915  mm)  above  the 
finish  floor.  It  shall  be  on  an  accessible  route 
complying  with  4.3.  The  accessible  coimters 
must  be  dispersed  throughout  the  building  or 
fiacillty.  In  alterations  where  it  is  technically 
Infeaslble  to  provide  an  accessible  counter,  an 
auxiliary  counter  meeting  these  requirements 
may  be  provided. 

(2)  At  ticketing  coimters.  teller  stations  in 
a  bank,  registration  counters  In  hotels  and 
motels,  box  ofifke  ticket  counters,  and  other 
coimters  that  may  ru>t  have  a  cash  register 
but  at  which  goods  or  services  are  sold  or 
distributed,  cither 

(I)  a  portion  of  the  main  counter  which 
Is  a  minimum  of  36  in  (915  mm)  in  length 
shaU  be  provided  with  a  maximum  height  of 
36  in  (915  mm):  or 

(II)  an  auxiliary  counter  with  a  maximum 
height  dT  36  in  (915  mm)  in  close  proximity  to 
the  main  counter  shall  be  provided:  or 

(ill)  equivalent  facilitation  shall  be  pro- 
vided (e.g..  at  a  hotel  registration  counter, 
equivalent  facilitation  might  consist  of: 
( 1)  provision  of  a  folding  shelf  attached  to  the 
main  counter  on  which  an  individual  with 
disabilities  can  write,  and  (2)  use  of  the  space 
on  the  side  of  the  counter  or  at  the  concierge 
desk,  for  handing  materials  back  and  forth). 

All  accessible  sales  and  service  coun- 
ters shall  be  on  an  accessible  route  complying 
with  4.3. 

(3)*  Assistive  Listening  Devices.  (Reserved) 
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7.3*  Check-out  Aisles. 

( 1)  In  new  construction,  accessible  check-out 
aisles  Shan  be  provided  in  confonnance  with 
the  table  below: 


Total  ChMk-«at 
AldMof 


Cteek-ont  AtalM 
Cof< 


1-4 

5-8 

8-15 

over  15 


1 

2 

3 

3,  phis  20%  of 

additkmal  aisles 


EXCEPTION:  In  new  construction,  when  the 
selling  space  is  under  5000  square  feet,  only 
one  check-out  aisle  is  required  to  be  accessible. 

EXCEPTION:  In  alterations,  at  least  one  check- 
out aisle  shall  be  accessible  in  £acillties  under 
5000  square  feet  of  selling  space.  In  facilities 
of  5000  or  more  square  feet  of  selling  space, 
at  least  one  of  each  design  of  check-out  aisle 
shall  be  made  accessible  when  altered  imtll 
the  ntimber  of  accessible  check-out  aisles  of 
each  design  equals  the  number  required  In 
new  construction. 

Examples  of  check-out  aisles  of  different 
'design*  include  those  which  are  spedficalfy 
designed  to  serve  different  functions.  Different 
'design*  includes  but  is  not  limited  to  the 
following  features  -  length  of  belt  or  no  belt:  or 
permanent  signage  designating  the  aisle  as  an 
express  lane. 

(2)  Clear  aisle  width  for  accessible  check-out 
aisles  shall  comply  with  4.2. 1  and  maximum 
adjoining  counter  height  shaD  not  exceed  38  in 
(965  mm)  above  the  finish  floor.  The  top  of  the 
Up  Shan  not  exceed  40  in  (1015  mm)  above  the 
finish  floor. 

(3)  Signage  identifying  accessible  check-out 
aisles  shaU  comply  with  4.30.7  and  shan  be 
mounted  above  the  check-out  aisle  in  the  same 
location  where  the  check-out  number  or  type  of 
check-out  is  displayed. 

7.4  Security  Bollards.  Any  device  used 
to  prevent  the  removal  of  shopping  carts  from 
store  premises  shall  not  prevent  access  or 
egress  to  people  in  wheelchairs.  An  alternate 


entry  that  Is  equally  convenient  to  that 
provided  for  the  ambulatory  population  is 
acceptable. 


8. 


8.1  GeneraL  in  addition  to  the  require- 
ments of  4. 1  to  4.35.  the  design  of  all  public 
areas  of  a  Ubraiy  shan  comply  with  8.  includ- 
ing reading  and  study  areas,  stacks,  reference 
rooms,  reserve  areas,  and  special  facilities  or 
collections. 

8.2  p*«Hi«i£  and  Study  Areas.  At  least 
5  percent  or  a  minimum  of  one  of  each  element 
of  fixed  seating,  tables,  or  study  carrels  shall 
comply  with  4.2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  between  study 
carrels  shan  comply  with  4.3. 

8.3  Check-Out  Areas.  At  least  one  lane  at 
each  check-out  area  shaU  comply  with  7.2(1). 
Any  traffic  control  or  book  security  gates  or 
turnstiles  shan  compfy  with  4. 13. 

8.4  Card  Catalogs  and  Msgssine 
Displays.  Minimum  clear  aisle  space  at 
card  catalogs  and  magazine  displays  shan 
comply  with  Fig.  55.  Maximum  reach  height 
shan  comply  with  4.2.  with  a  height  of  48  In 
(1220  mm)  preferred  lrre^>ectlve  of  approach 
allowed. 

8.5  Stacks.  Minimum  clear  aisle  width 
between  stacks  shan  comply  with  4.3,  with  a 
minimiiTn  dear  aisle  width  of  42  in  (1065  mm) 
preferred  where  possible.  Shelf  height  in  stack 
areas  is  unrestricted  (see  Fig.  56). 
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9. 


ACCESSIBLE  TRANSIENT 
LODGING. 


(1)  Except  ka  specified  in  the  special  techni- 
cal provisions  of  this  section,  accessible  tran- 
sient lodging  shall  comply  with  the  applicable 
requirements  of  4,1  through  4.35.  Transient 
lodging  Includes  facilities  or  portions  thereof 
used  for  sleeping  accommodations,  when  not 
classed  as  a  medical  care  facility.    . 

9.1  Hotels.  Motels.  Inns.  Boarding 
Houses.  Dormitories.  Resorts  and 
Other  Similar  Places  of  Transient 
Lodging. 

0.1.1  General.  All  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  comply  with  section  4 
(Accessible  Elements  and  Spaces:  Scope 
and  Technical  Requirements). 

EXCEPTION:  Sections  9. 1  through  9.4  do 
not  appfy  to  an  establishment  located  within 
a  building  that  contains  not  more  than  five 
rooms  for  rent  or  hire  and  that  is  actually 
occupied  by  the  proprletof  of  such  establish- 
ment as  the  residence  of  such  proprietor. 

0.1.2  Accessible  Units.  Sleeping  Rooms, 
and  Suites.  Accessible  sleeping  rooms  or 
suites  that  comply  wtth  the  requirements  of 

9.2  (Requirements  for  Accessible  Units.  Sleep- 
ing Rooms,  and  Suites)  shall  be  provided  in 
conformance  with  the  table  below,  bi  addi- 
tion, in  hotels,  of  50  or  more  sleeping  rooms 
or  suites,  additional  accessible  sleeping  rooms 
or  suites  that  include  a  ndl-in  shower  shall 
also  be  provided  in  conformance  with  the  table 
below.  Such  accommodations  shall  comply 
wtth  the  requirements  of  9.2,  4.21.  and  Figure 
57(a)  or  (b). 
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36 


16  min  •« 

330  t 


(b) 


Fig.  57 
Roll-in  Shower  with  Folding  Seat 


Nninber  of 
Rooms 


Rooauwlth 
RoU-la  Showers 


1  to  25 

26  to  50 

51   to  75 

76  to   100 

101   to   150 

151   to  200 

201   to  300 

301   to  400 

401   to  500 


501   to   1000 
1001  and  over 


1 
2 

3 

4 
5 
6 
7 
8 
9 


1 

1 

2 

2 

3 

4 

4  plus  one  for  each 

addiUonal  100 

over  400 


2%  of  total 

20  plus  1  for 

each  100 

over  1000 


9.1.3  Sleeping  Accommodations  for 
Persona  with  Hearing  ImpalrmenU. 

In  addition  to  those  accessible  sleeping  rooms 
and  suites  required  by  9. 1.2.  sleeping  rooms 


and  suites  that  comply  with  9.3  (Visual  Alarms. 
Notification  Devices,  and  Telephoned  shaU  be 
provided  in  conformance  with  the  following 
table: 


number  of 

AeceseHtle 

Elemeats 

Blemeatt 

1  to  25 

1 

26  to  50 

2 

51   to  75 

3 

76  to   100 

4 

101  to   150 

5 

151   to  200 

6 

201   to  300 

7 

301   to  400 

8 

401   to  500 

9 

501   to   1000 

2%  of  total 

1001  and  over 

20  plus  1  for 

each  100  over  1000 
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.1.4  nassej 


9.1.4  riassej  of  Sleeping 
Accommodations. 

(1)  In  order  lio  prrrtdc  persons  with  dis- 
abilities a  ran^  of  options  equivalent  to  those 
available  to  other  persons  senred  by  the  facility, 
sleeping  rooms  and  suites  required  to  be  acces- 
sible by  9. 1.2  ahaU  be  dlq>ersed  among  the 
various  classes  of  sleeping  accommodations 
available  to  patrons  of  the  place  of  transient 
lodging.  Factors  to  be  considered  Include  room 
size,  cost,  amenities  provided,  and  the  nimiber 
of  beds  provided. 

(2)  Equivalent  Facilitation.  For  purposes 
of  this  section,  it  shall  be  deemed  equivalent 
fJsclUtatlon  If  the  operator  of  a  facility  elects  to 
limit  construction  of  accessible  rooms  to  those 
Intended  for  m^lt4>le  occupancy,  provided  that 
siKh  rooms  arQ  made  available  at  the  cost  of 

a  slngle-occup^ncy  room  to  an  Individual  with 
disabilities  whci  requests  a  smgle-occupancy 
room. 

9.1.5.  Alterations  to  Accessible  Units, 
Sleeping  Bootms,  and  Suites.  When  sleep- 
ing rooms  are  being  altered  in  an  existing 
facility,  or  portion  thereof,  subject  to  the 
reqiilrements  of  this  section,  at  least  one 
sleeping  room  Cfr  suite  that  complies  with  the 
requirements  of  9.2  (Requirements  for  Acces- 
sible Units.  Slewing  Rooms,  and  Siiltes)  shall 
be  provided  forieach  25  sleeping  rooms,  or 
fraction  thereof,  of  rooms  being  altered  until 
the  number  of  such  nx»ns  provided  equals  the 
number  required  to  be  accessible  with  9.1.2. 
In  addition,  at  least  one  sleeping  room  or  suite 
that  complies  vtlth  the  requirements  of  9.3 
(N^ual  Alarms.! Notification  Devices,  and 
Telephones)  shill  be  provided  for  each  25 
sleeping  rooms,  or  fraction  thereof,  of  rooms 
being  altered  until  the  nimiber  of  such  rooms 
equals  the  number  required  to  be  accessible 
by  9.1.3. 

0.2  Requirements  for  Accessible  Units, 
Sleeping  Rooms  and  Suites. 


lerai 


9.2.1  General.  Units,  sleeping  rooms,  and 
sviltes  required  to  be  accessible  by  9. 1  shall 
comply  with  9.2. 

9.2.2  Mlnlmiam  Requirements.  An  acces- 
sible unit,  sleepjing  room  or  suite  shall  be  on  an 


accessible  rpute  complying  with  4.3  and  have 
the  foDowihg  accessible  elements  and  spaces. 

(1)  Accessible  sleeping  rooms  shall  have  a 
36  in  (915  mm)  dear  width  maneuvering 
space  located  along  both  sides  of  a  bed,  except 
that  where  two  beds  are  provided,  this  require- 
ment can  be  met  by  providing  a  36  in  (9 1 5  mm) 
wide  maneuvering  space  located  between  the 
two  beds. 

(2)  An  accessible  route  complying  with  4.3 
shall  connect  all  accessible  spaces  and  ele- 
ments. Including  telephones,  within  the  unit, 
sleeping  room,  or  suite.  This  is  not  intended  to 
require  an  elevator  in  multi-story  units  as  long 
as  the  spaces  identified  m  9.2.2(6)  and  (7)  are 
on  accessible  levels  and  the  accessible  sleeping 
area  is  suitable  for  dual  occupancy. 

(3)  Doors  and  doorways  designed  to  aUow 
passage  into  and  within  all  sleeping  rooms, 
suites  or  other  covered  imits  shall  comply 
with  4.13. 

(4)  If  fixed  or  built-in  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complybig  with  4.25.  Additional  storage  may 
be  provided  outside  of  the  dimensions  required 
by  4.25. 

(5)  All  controls  in  accessible  imits,  sleeping 
rooms,  and  suites  shall  comply  with  4.27. 

(6)  Where  provided  as  part  of  an  accessible 
unit,  sleeping  room,  or  suite,  the  following 
spaces  shall  be  accessible  and  shall  be  on  an 
accessible  route: 

(a)  the  living  area. 

(b)  the  dining  area. 

(c)  at  least  one  sleeping  area. 

(d)  patios,  terraces,  or  balconies. 

EXCEPTION:  The  requirements  of  4. 13.8 
and  4.3.8  do  not  apply  where  it  is  necessary  to 
utilize  a  higher  door  threshold  or  a  change  in 
level  to  protect  the  integrity  of  the  unit  from 
wind/water  damage.  Where  this  exception 
results  in  patios,  terraces  or  balconies  that  are 
not  at  an  accessible  level,  equivalent  facilitation 
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shall  be  provided.  (E.g..  equivalent  facUltaUon 
at  a  hotel  patio  or  balcoi^  might  consist  of 
providing  raised  decking  or  a  ramp  to  provide 
accessibility.) 

(e)  at  least  one  full  bathroom  (l.e..  one 
with  a  water  closet,  a  lavatory,  and  a  bathtub 
or  shower). 

(0  If  only  half  baths  are  provided,  at  least 
one  half  bath. 

(g)  carports,  garages  or  parking  spaces. 

(7)  Kitchens.  Kitchenettes,  or  Wet  Bars. 
When  provided  as  accessory  to  a  sleeping  room 
or  suite,  kitchens,  kitchenettes,  wet  bars,  or 
similar  amcniUcs  shall  be  accessible.  Clear 
floor  space  for  a  front  or  parallel  approach  to 
cabinets,  counters,  sinks,  and  appliances  shall 
be  provided  to  comply  with  4.2.4.  Countertops 
and  sinks  shall  be  mounted  at  a  maximum 
height  of  34  in  (865  mm)  above  the  floor.  At 
least  fifty  percent  of  shelf  space  in  cabinets  or 
refrigerator/freezers  shall  be  within  the  reach 
ranges  of  4.2.5  or  4.2.6  and  space  shall  be 
designed  to  allow  for  the  operation  of  cabinet 
and/or  appliance  doors  so  that  all  cabinets 
and  appliances  arc  accessible  and  usable. 
Controls  and  operating  mechanisms  shall 
comply  with  4.27. 

(8)  Sleeping  room  accommodations  for 
persons  with  hearing  tmpairments  required  by 
9. 1  and  complying  with  9.3  shall  be  provided 
in  the  accessible  sleeping  room  or  suite. 

9.3  Visual  Alarms.  Notification 
Devices  and  Telephones. 

9.3.1  General,  hi  sleeping  rooms  required 
to  comply  with  this  secUon.  auxUlaiy  visual 
alarms  shall  be  provided  and  shall  comply  with 
4.28.4.  Visual  notlfkatlon  devices  shall  also  be 
provided  In  units,  sleeping  rooms  and  suites  to 
alert  room  occupants  of  incoming  telephone 
calls  and  a  door  knock  or  bell.  NotlflcaUon 
devices  shall  not  be  coimected  to  aiudllaiy 
visual  alarm  signal  appliances.  Permanently 
installed  telephones  shall  have  volume  controls 
complying  with  4.31.5:  an  accessible  electrical 
outlet  within  4  ft  (1220  mm)  of  a  telephone 
connection  shall  be  provided  to  facilitate  the 
use  of  a  text  telephone. 
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9.3.2  EqulTalent  Facilitation.  For  pur- 
poses of  this  section,  equivalent  facllltatton 
shall  include  the  InstallaUon  of  electrical 
outlets  (Including  outlets  connected  to  a 
facility's  central  alarm  system)  and  telephone 
wiring  in  sleeping  rooms  and  suites  to  enable 
persons  with  hearing  impairments  to  utilize 
portable  visual  alarms  and  communication 
devices  provided  by  the  operator  of  the  facility. 

9.4  Other  Sleeping  Rooms  and 
Suites.  Doors  and  doorways  designed  to  allow 
passage  into  aiul  within  all  sleeping  units  or 
other  covered  units  shall  compty  with  4. 13.5. 

9.5  Transient  Lodging  in  Homeless 
Shelters.  Halfway  Houses.  Transient 
Group  Homes,  and  Other  Social 
Service  EstablishmenU. 

9.5.1  New  Construction.  In  new  construc- 
tion all  public  use  and  common  use  areas  are 
required  to  be  designed  and  constructed  to 
comply  with  section  4.  At  least  one  of  each  type 
of  amenity  (such  as  washers,  dryers  and  simi- 
lar equipment  installed  for  the  use  of  occu- 
pants) In  each  common  area  shall  be  accessible 
and  shall  be  located  on  an  accessible  route  to 
any  accessible  unit  or  sleeping  accommodation. 

EXCEPTION:  Where  elevators  arc  not  provided 
as  allowed  In  4. 1 .3(5).  accessible  amenlUes  are 
not  required  on  inaccessible  floors  as  long  as 
one  of  each  type  is  provided  in  common  areas 
on  accessible  floors. 

9.5.2  Alterations. 

(1)  Social  service  establishments  which  are 
not  homeless  shelters: 

(a)  The  provisions  of  9.5  3  and  9.1.5  shall 
apply  to  sleeping  rooms  and  beds. 

(b)  Alteration  of  other  areas  shall  be  con- 
sistent with  the  new  construction  provisions 
of9.5.1. 

(2)  Homeless  shelters.  If  the  foUowlng  ele- 
ments are  altered,  the  foUowlng  requirements 
apply: 
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(a)  at  lea  st  one  public  entrance  shall  allow  a 
person  with  mobility  Impalmients  to  approach, 
enter  and  odt  including  a  minimum  clear  door 
width  of  32  In  (815  mm). 

I 

(b)  sleeping  space  for  homeless  persons  as 
provided  In  the  scoping  provisions  of  9. 1 .2 
shall  Include  doors  to  the  sleeping  area  with  a 
mlnlmimi  clear  width  of  32  In  (815  mm)  and 
maneuvering  space  around  the  beds  for  per- 
sons with  n:^blllty  Impairments  complying 
with  9.2.2(lj. 

(c)  at  leait  one  toilet  room  for  each  gender 
or  one  unlseic  toilet  room  shall  have  a  mlnl- 
mvim  clear  door  width  of  32  in  (815  mm), 
mlnlmimi  turning  space  complying  with  4.2.3. 
one  water  cliset  complying  with  4. 16,  one 
lavatory  conplylng  with  4. 19  and  the  door  shall 
have  a  prlvaty  latch;  and.  If  provided,  at  least 
one  tub  or  sfeower  shall  comply  with  4.20  or 
4.21.respec^ly. 

(d)  at  lea^t  one  common  area  which  a 
person  with  mobility  Impairments  can 
approach,  enter  and  exit  liKludlng  a  mini- 
mum clear  door  width  of  32  in  (815  mm). 

(e)  at  lea^  one  route  connecting  elements 
(a),  (b).  (c)  and  (d)  which  a  person  with  mobility 
impairments  can  use  iiKludlng  minimum  clear 
width  of  36  lii  (915  mm),  passing  space  com- 
plying with  4I3.4.  turning  space  complying  with 
4.2.3  and  chlmges  in  levels  complying  with 
4.3.8. 

(f)  homeh  ss  shelters  can  comply  with  the 
provisions  of  (a) -(e)  by  providing  the  above 
elements  on  one  accessible  floor. 

9.5.3.  AcccMible  Sleeping 
Accommodiitions  in  New  Construction. 

Accessible  sleeping  rooms  shall  be  provided  in 
conformance  with  the  table  in  9. 1.2  and  shall 
comply  with  9.2  Accessible  Units.  Sleeping 
Rooms  and  Slultes  (where  the  items  are  pro- 
vided). Additional  sleeping  rooms  that  comply 
with  9.3  Sleeping  Accommodations  for  Persons 
with  HearlTig  Impairments  shall  be  provided  in 
conformance  .with  the  table  provided  in  9. 1.3. 


1 


In  facilities  with  multi-bed  rooms  or  spaces, 
a  percentage  pf  the  beds  equal  to  the  table 
provided  in  9  1.2  shall  comply  with  9.2.2(1). 


10. 


TRANSPORTATION 
FAdLITIES. 


10.1  General.   Every  station,  bus  stop,  bus 
stop  pad,  terminal,  building  or  other  transpor- 
tation facility,  shall  comply  with  the  applicable 
provisions  d  4.1  through  4.35,  sections  5 
through  9,  and  the  applicable  provisions  of 
this  section.  The  exceptions  for  elevators  In 
4.1.3(5),  exception  1  and  4.1.6(l)(k)  do  not 
apply  to  a  terminal,  depot,  or  other  station 
used  for  specified  public  transportation,  or  an 
airport  passenger  terminal,  or  facilities  subject 
to  Title  n. 

10.2  Bus  Stops  and  Terminals. 
10.2.1  New  Construction. 

(1)  Where  new  bus  stop  pads  are  constructed 
at  bus  stops,  bays  or  other  areas  where  a  lift  or 
ramp  is  to  be  deployed,  they  shall  have  a  firm, 
stable  surface:  a  minimum  clear  length  of 

96  liKhes  (measured  from  the  curb  or  vehicle 
roadway  edge)  and  a  minimum  clear  width 
of  60  inches  (measured  parallel  to  the  vehicle 
roadway)  to  the  maximum  extent  allowed  by 
legal  or  site  constraints;  and  shall  be  connected 
to  streets,  sidewalks  or  pedestrian  paths  by  an 
accessible  route  complying  with  4.3  and  4.4. 
The  slope  of  the  pad  parallel  to  the  roadway 
shall,  to  the  extent  practicable,  be  the  same  as 
the  roadway.  For  water  drainage,  a  maximum 
slope  of  1:50  (2%)  perpendicular  to  the  roadway 
Is  allowed. 

(2)  Where  provided,  new  or  replaced  bus 
shelters  shall  be  installed  or  positioned  so  as 
to  permit  a  wheelchair  or  mobility  aid  user  to 
enter  from  the  public  way  and  to  reach  a 
location,  having  a  minimum  clear  floor  area 
of  30  Inches  by  48  Inches,  entirely  within  the 
perimeter  of  the  shelter.  Such  shelters  shall 
be  cormected  by  an  accessible  route  to  the 
boarding  area  provided  under  paragraph  (1) 
of  this  section. 

(3)  Where  provided,  all  new  bus  route 
identification  signs  shall  comply  with  4.30.5. 
In  addition,  to  the  maximum  extent  practi- 
cable, an  new  bus  route  identification  signs 
shall  comply  with  4.30.2  and  4.30.3.  Signs 
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that  are  sized  to  the  maximum  dimensions 
pennltted  under  legitimate  local,  state  or 
federal  regulations  or  ordinances  shall  be 
considered  In  compliance  with  4.30.2  and 
4.30.3  for  purposes  of  this  section. 

EXCEPTION:  Bus  schedules,  timetables, 
or  maps  that  are  posted  at  the  bus  stop 
or  bus  bay  arc  not  required  to  comply  with 
this  provision. 

10.2.2  Bus  Stop  Siting  and  Alterations. 

(1)  Bus  stop  sites  shall  be  chosen  such  that, 
to  the  maximum  extent  practicable,  the  areas 
where  lifts  or  ramps  are  to  be  deployed  comply 
with  secUon  10.2.1(1)  and  (2). 

(2)  When  new  bus  route  Identification  signs 
are  installed  or  old  signs  are  replaced,  they 
shall  comply  with  the  requirements  of 
10.2.1(3). 

10.3  Fixed  Facilitlea  and  SUtions. 

10.3.1  New  Construction.  New  stations  in 
rapid  rail,  light  rail,  commuter  rail,  intercity 
bus.  intercity  rail,  high  speed  rail,  and  other 
fixed  guldeway  systems  (e.g..  automated 
guldeway  transit,  monorails,  etc.)  shall  comply 
with  the  following  provisions,  as  applicable: 

(1)  Elements  such  as  ramps,  elevators  or 
other  circulation  devices,  fare  vending  or  other 
ticketing  areas,  and  fare  collection  areas  shall 
be  placed  to  minimize  the  distance  which 
wheelchair  users  and  other  persons  who 
cannot  negoUate  steps  may  have  to  travel 
compared  to  the  general  public.  The  circula- 
tion path,  including  an  accessible  entrance  and 
an  accessible  route,  for  persons  with  disabili- 
ties shall,  to  the  maximum  extent  pracUcable. 
coincide  with  the  circulation  path  for  the 
general  pubbc.  Where  the  circulation  path  is 
diflerent.  signage  complying  with  4.30.1. 
4.30.2.  4.30.3.  4.30.5.  and  4.30.7(1)  shaU  be 
provided  to  Indicate  dlrecUon  to  and  identify 
the  accessible  entrance  and  accessible  route.. 

(2)  In  lieu  of  compliance  with  4.1.3(8).  at 
least  one  entrance  to  each  station  shall  comply 
with  4.14.  Entrances.  If  different  entrances  to 
a  station  serve  different  transportation  fixed 
routes  or  groups  of  fixed  routes,  at  least  one 
entrance  serving  each  group  or  route  shall 
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comply  with  4.14.  Entrances.  All  accessible 
entrances  shall,  to  the  maximum  extent 
practicable,  coincide  with  those  used  by  the 
majority  of  the  general  public. 

(3)  Direct  coimections  to  commercial,  retail, 
or  lesldential  facilities  shall  have  an  accessible 
route  complying  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  connections  shall  be  on  an 
accessible  route  connecting  boarding  platforms 
and  all  transportation  system  elements  used 
by  the  public. 

(4)  Where  signs  are  provided  at  entrances  to 
stations  identifying  the  station  or  the  entrance, 
or  both,  at  least  one  sign  at  each  entrance 
shall  comply  with  4.30.4  and  4.30.6.  Such 
signs  shall  be  placed  in  uniform  locaUons  at 
entrances  within  the  transit  system  to  the 
maximum  extent  practicable. 

EXCEPTION:  Where  the  station  has  no 
defined  entrance,  but  signage  is  provided, 
then  the  accessible  signage  shall  be  placed 
In  a  central  location. 

(5)  Stations  covered  by  this  section  shall 
have  Identification  signs  complying  with  4.30. 1. 
4.30.2.  4.30.3.  and  4.30.5.   Signs  shall  be 
placed  at  frequent  intervals  and  shall  be  clearty 
visible  from  within  the  vehicle  on  both  sides 
when  not  obstructed  by  another  train.  When 
staUon  idcntificaUon  signs  are  placed  close  to 
vehicle  windows  (i.e..  on  the  side  opposite  from 
boarding)  each  shall  have  the  top  of  the  highest 
letter  or  symbol  below  the  top  of  the  vehicle 
window  and  the  bottom  of  the  lowest  letter  or 
symbol  above  the  horizontal  mld-llne  of  the 
vehicle  window. 

(6)  lists  of  stations,  routes,  or  destlnaUons 
served  by  the  station  and  located  on  boarding 
areas,  platforms,  or  mezzanines  shall  comply 
with  4.30.1.  4.30.2.  4.30.3.  and  4.30.5.  A 
minimum  of  one  sign  identifying  the  specific 
StaUon  and  complying  with  4.30.4  and  4.30.6 
shall  be  provided  on  each  platform  or  boarding 
area.  All  signs  referenced  in  this  paragraph 
shall,  to  the  maximum  extent  practicable. 

be  placed  in  uniform  locations  within  the 
transit  system. 
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10.3  Fixed  Facilities  and  Stations 


(7)*  Auto  matlc  fare  vending.  coDectlon  and 
adjustment  (e.g..  add-fare)  systems  shall 
comply  with  4.34.2,  4.34.3.  and  4.34.4. 
At  each  accessible  cntrjuice  such  devices 
shall  be  loqated  on  an  accessible  route. 
If  self-servi^  fare  collection  devices  are 
provided  (of  the  use  of  the  general  public, 
at  least  one  accessible  device  for  entering, 
and  at  least  one  for  exiting,  unless  one  device 
serves  bothj  functions,  shall  be  provided  at 
each  accessible  point  of  entry  or  exit.  Acces- 
sible fair  collection  devices  shall  have  a  mini- 
mum clear  bpening  width  of  32  inches:  shall 
permit  passage  of  a  wheelchair;  and.  where 
provided,  C01n  or  card  slots  and  controls 
necessary  for  operation  shall  comply  with  4.27. 
Gates  which  must  be  pushed  open  by  wheel- 
chair or  mopllity  aid  users  shall  have  a  smooth 
continuous  surface  extending  from  2  inches 
above  the  floor  to  27  Inches  above  the  floor  and 
shaU  compir  with  4. 13.  Where  the  circulation 
path  does  iK)t  coincide  with  that  used  by  the 
general  pubUc.  accessible  fare  collection  sys- 
tems shall  Ik  located  at  or  adjacent  to  the 
accessible  jlolnt  of  entry  or  exit. 

(8)  Platform  edges  bordering  a  drop-off  and 
not  protected  by  platform  screens  or  guard 
rails  shaU  Have  a  detectable  warning.  Such 
detectable  ^'amlngs  shall  comply  with  4.29.2 
and  shall  b^  24  inches  wide  running  the  full 
length  of  the  platform  drop-off. 

(9)  In  sta^ons  covered  by  this  section, 
rail-to-platfbrm  height  in  new  stations  shall 
be  coordinated  with  the  floor  height  of  new 
vehicles  so  ^lat  the  vertical  difference,  mea- 
sured when!  the  vehicle  is  at  rest,  is  within 
plus  or  minkis  5/8  inch  under  normal  passen- 
ger load  conditions.  For  rapid  rail,  light  rail, 
commuter  tjail.  high  speed  rail,  and  intercity 
rail  system^  in  new  stations,  the  horizontal 
gap.  measured  when  the  new  vehicle  is  at  rest, 
shall  be  no  greater  than  3  inches.  For  slow 
moving  automated  guldeway  "people  mover" 
transit  systems,  the  horizontal  gap  in  new 
stations  shall  be  no  greater  than  1  inch. 

EXCEPTIOlt  1:  Existing  vehicles  operating 
in  new  statl  sns  may  have  a  vertical  difference 
with  respec  to  the  new  platform  within  plus  or 
minus  1-1/2  inches. 


EXCEPTION 
Intercity  ral 


2:  In  light  rail,  commuter  rail  and 
systems  where  It  is  not  operation- 


ally or  structurally  feasible  to  meet  the 
horizontal  gap  or  vertical  difference  require- 
ments, mini-high  platforms,  car-bome  or 
platfonn-mounted  lifts,  ramps  or  bridge  plates, 
or  similar  manually  deployed  devices,  meeting 
the  applicable  requirements  of  36  CFR  part 
1 192.  or  49  CFR  part  38  shall  suffice. 

(10)  Stations  shall  not  be  designed  or 
constructed  so  as  to  require  persons  with 
disabilities  to  board  or  alight  from  a  vehicle 
at  a  location  other  than  one  used  by  the 
general  public. 

(11)  Illumination  levels  in  the  areas  where 
signage  is  located  shall  be  uniform  and  shall 
minimize  glare  on  signs.  Lighting  along  circu- 
lation routes  shall  be  of  a  type  and  configura- 
tion to  provide  unfform  Illumination. 

(12)  Text  Telephones:  The  following  shall 
be  provided  in  accordance  with  4.31.9: 

(a)  ff  an  interior  public  pay  telephone  is 
provided  in  a  transit  facility  (as  defined  by  the 
Department  of  Transportation)  at  least  one 
interior  public  text  telephone  shall  be  provided 
in  the  station. 

(b)  Where  four  or  more  public  pay  tele- 
phones serve  a  particular  entrance  to  a  rail 
station  and  at  least  one  is  in  an  interior  loca- 
tion, at  least  one  interior  public  text  telephone 
shall  be  provided  to  serve  that  entrance.  Com- 
pliance with  this  section  constitutes  compli- 
ance with  section  4. 1.3(17)(c). 

( 13)  Where  it  is  necessary  to  cross  tracks 
to  reach  boarding  platforms,  the  route  surface 
shall  be  level  and  flush  with  the  rail  top  at  the 
outer  edge  and  between  the  rails,  except  for  a 
maximum  2- 1  /2  inch  gap  on  the  irmer  edge 
of  each  rail  to  permit  passage  of  wheel  flanges. 
Such  CitM»lngs  shall  comply  with  4.29.5. 
Where  gap  reduction  is  not  practicable,  an 
above-grade  or  below-grade  accessible  route 
shall  be  provided. 

(14)  Where  public  address  systems  are 
provided  to  convey  information  to  the  public 
in  terminals,  stations,  or  other  fbced  facilities, 
a  means  of  conveying  the  same  or  equivalent 
Information  to  persons  with  hearing  loss  or 
who  are  deaf  shaD  be  provided. 
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10.3.2  Bidstlng  PaelllUes:  Kej  SUtlons. 


(15)  Where  clocks  are  provided  for  use  by 
the  general  public,  the  clock  face  shall  be 
uncluttered  so  that  its  elements  are  clearly 
visible.  Hands,  numerals,  and/or  digits  shall 
contrast  with  the  background  either  light-on- 
dark  or  dark-on-llght.  Where  clocks  are 
mounted  overhead,  numerals  and/or  digits 
shall  comply  with  4.30.3.  Clocks  shall  be 
placed  In  uniform  locations  throughout  the 
facility  and  system  to  the  maximum  extent 
practicable. 

(16)  Where  provided  in  below  grade  stations, 
escalators  shall  have  a  minimum  clear  width 
of  32  inches.  At  the  top  and  bottom  of  each 
escalator  run.  at  least  two  contiguous  treads 
shall  be  level  beyond  the  comb  plate  before  the 
risers  begin  to  form.  All  escalator  treads  shall 
be  marked  by  a  strip  of  cleariy  contrasting 
color,  2  Inches  In  width,  placed  parallel  to  and 
on  the  nose  of  each  step.  The  strip  shall  be  of 
a  material  that  is  at  least  as  slip  resistant  as 
the  remainder  of  the  tread.  The  edge  of  the 
tread  shall  be  apparent  from  both  ascending 
and  descending  directions. 

(17)  Where  provided,  elevators  shall  be 
glazed  or  have  transparent  panels  to  aUow 
an  unobstructed  view  both  in  to  and  out  of 
the  car.  Elevators  shall  comply  with  4. 10. 

EXCEPTION:  Elevator  cars  with  a  clear  floor 
area  in  which  a  60  inch  diameter  circle  can  be 
Inscribed  may  be  substituted  for  the  minimum 
car  dimensions  of  4.10.  Fig.  22. 

(18)  Where  provided.  Ucketlng  areas  shall 
permit  persons  with  disabilities  to  obtain 

a  ticket  and  check  baggage  and  shall 
comply  with  7.2. 

(19)  Where  provided,  baggage  check-in  and 
retrieval  systems  shaD  be  on  an  accessible 
route  complying  with  4.3.  and  shall  have  space 
immediately  adjacent  complying  with  4.2.  If 
unattended  security  barriers  are  provided,  at 
least  one  gate  shall  comply  with  4. 13.  Gates 
which  must  be  pushed  open  by  wheelchair  or 
mobility  aid  users  shall  have  a  smooth  continu- 
ous surface  extending  from  2  inches  above  the 
floor  to  27  inches  above  the  floor. 


10.3.2  Bzlstliig  PadUUes:  Key  SUtions. 

(1)  Rapid,  light  and  commuter  rail  key 
stations,  as  deflned  under  criteria  established 
by  the  Department  of  Transportation  in 
subpart  C  of  49  CFR  part  37  and  existing 
Intercity  rail  stations  shall  provide  at  least 
one  accessible  route  fnm  an  accessible 
entrance  to  those  areas  necessary  for  use 

of  the  transportation  system. 

(2)  The  accessible  route  required  by  10.3.2(1) 
shall  include  the  features  speclfled  in  10.3. 1 
(1).  (4)-(9).  (11)-(15).  and  (17)-(19). 

(3)  Where  technk:al  infeaslblUty  in  existing 
stations  requires  the  accessible  route  to  lead 
from  the  public  way  to  a  paid  area  of  the 
transit  system,  an  accessible  fare  collection 
system,  complying  with  10.3.1(7).  shall  be 
provided  along  such  accessible  route. 

(4)  In  light  rail,  rapid  rail  and  commuter 
rafl  key  stattons.  the  platform  or  a  portion 
thereof  and  the  vehicle  floor  shall  be  coordi- 
nated so  that  the  vertical  difTerence.  measured 
when  the  vehkrle  is  at  rest,  within  plus  or 
minus  1-1/2  inches  under  all  normal  passen- 
ger load  conditions,  and  the  horizontal  gap. 
measured  when  the  vehicle  is  at  rest,  is  no 
greater  than  3  liKhes  for  at  least  one  door  of 
each  vehicle  or  car  required  to  be  accessible  by 
49  CFR  part  37. 

EXCEPTION  1:  Existing  vehteles  retrofitted  to 
meet  the  requirements  of  49  CFR  37.93  (one- 
car-per-traln  rule)  shall  be  coordinated  with 
the  platform  such  that,  for  at  least  one  door, 
the  vertteal  diflererKC  between  the  vehicle  floor 
and  the  platform,  measured  when  the  vehicle 
is  at  rest  with  50%  normal  passenger  capacity, 
is  within  plus  or  mmus  2  inches  and  the 
horizontal  gap  is  no  greater  than  4  inches. 

EXCEPTION  2:  Where  It  is  not  structurally 
or  operationally  feasible  to  meet  the  horizontal 
gap  or  vertical  difference  requirements,  mini- 
high  platforms,  car-bome  or  platform  mounted 
lifts,  ramps  or  bridge  plates,  or  similar  manu- 
ally depleted  devices,  meeting  the  applicable 
requirements  of  36  CFR  Part  1 192  shaU  auSkx. 
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10.4  Airports 


(5)  New  direct  connections  to  commercial, 
retail,  or  residential  facilities  shall,  to  the 
maximum  extent  feasible,  have  an  accessible 
route  comply^  with  4.3  from  the  point  of 
connection  td  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  poimectlons  shaU  be  on  an 
accessible  route  cormectlng  boarding  platforms 
and  all  transportation  system  elements  used 
by  the  publlci 

10.3.3  Existing  Facilities:  Alterations. 

( 1)  For  the  [purpose  of  complying  with 
4. 1.6(2)  Alterations  to  an  Area  Containing 
a  Primary  Function,  an  area  of  primary 
fuiKtion  shall  be  as  defined  by  applicable 
provisions  of  49  CFR  37.43(c)  (Department 
of  Transportation's  ADA  Rule)  or  28  CFR 
36.403  (Depa  rtment  of  Justice's  ADA  Rule). 

10.4.  Airforts. 

10.4.1  Nev '  Construction. 

(1)  Elemen  s  such  as  ramps,  elevators  or 
other  vertical  circulation  devices,  ticketing 
areas,  securi^  checkpoints,  or  passenger 
waiting  areasi  shall  be  placed  to  minimize  the 
distance  whi^h  wheelchair  users  and  other 
persons  who  bannot  negotiate  steps  may  have 
to  travel  compared  to  the  general  public. 

(2)  The  dn  ulatlon  path.  iiKludlng  an 
accessible  enpance  and  an  accessible  route, 
for  persons  with  disabilities  shall,  to  the 
maximum  extent  practicable,  coincide  with 
the  circulatlo^  path  for  the  general  public. 
Where  the  cujculation  path  is  different, 
directional  signage  complying  with  4.30. 1. 
4.30.2.  4.30.Tand  4.30.5  shall  be  provided 
which  indicates  the  location  of  the  nearest 
accessible  eiurance  and  Its  accessible  route. 

(3)  Tlcketliig  areas  shall  permit  persons 
with  disabilities  to  obtain  a  ticket  and  check 
baggage  cmd  ^all  comply  with  7.2. 

(4)  Where  public  pay  telephones  arc  pro- 
vided, and  at'least  one  is  at  an  interior  loca- 
tion, a  public  text  telephone  shall  be  provided 
in  compliance  with  4.31.9.  Additionally,  if 
four  or  more  public  pay  telephones  are  located 


In  any  of  the  following  locations,  at  least  one 
public  text  telephone  shall  also  be  provided  in 
that  location: 

(a)  a  main  terminal  outside  the 
security  areas: 

(b)  a  concourse  within  the  security 
areas:  or 

(c)  a  baggage  claim  area  in  a  terminal. 

Compliance  with  this  section  constitutes 
compliance  with  section  4.1.3(17)(c). 

(5)  Baggage  check-in  and  retrieval  systems 
shall  be  on  an  accessible  route  complying  with 
4.3.  and  shaU  have  space  Immediately  adjacent 
complying  with  4.2.4.  If  unattended  security 
barriers  are  provided,  at  least  one  gate  shall 
comply  with  4.13.  Gates  which  must  be  pushed 
open  by  wheelchair  or  mobility  aid  users  shall 
have  a  smooth  continuous  surface  extending 
from  2  Inches  above  the  floor  to  27  inches 
above  the  floor. 

(6)  Terminal  Information  systems  whteh 
broadcast  information  to  the  general  public 
through  a  public  address  system  shall  provide 
a  means  to  provide  the  same  or  equivalent 
Information  to  perstms  with  a  hearing  loss  or 
who  are  deaf.  Such  methods  may  include,  but 
are  not  limited  to.  visual  paging  systems  using 
video  monitors  and  computer  technology.  For 
persons  with  certain  types  of  hearing  loss  such 
methods  may  include,  but  are  not  limited  to, 
an  assistive  listening  system  complying  with 
4.33.7. 

(7)  Where  clocks  are  provided  for  use  by  the 
general  public  the  clock  face  shall  be  unclut- 
tered so  that  its  elements  are  clearly  visible. 
Hands,  numerals,  and/or  digits  shall  contrast 
with  their  background  either  llght-on-dark  or 
dark-on-light.  Where  clocks  are  mounted 
overhead,  numerals  and/or  digits  shall  comply 
with  4.30.3.  Clocks  shall  be  placed  in  uniform 
locations  throughout  the  facility  to  the  maxi- 
mum extent  practicable. 

(8)  Security  Systems,  preserved) 

10.5  Boat  and  Perry  Docks. 

IReserved] 
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APPENDK 


This  appendix  contains  materials  of  an  adui- 
say  nature  and  provides  additional  information 
that  should  help  the  reader  to  understand  the 
nUnlmvun  requirements  of  the  gutdeUnes  or  to 
design  buildings  or  facilities  for  greater  accessi- 
bility. The  paragraph  numbers  correspond  to 
the  sections  or  paragraphs  of  the  guideline  to 
which  the  material  relates  and  are  therefore 
not  consecutive  (for  example.  A4.2. 1  contains 
additional  infonnation  relevant  to  4.2. 1).  Sec- 
tions of  the  guidelUnes  for  which  additional 
material  appears  in  this  appendix  have  been 
indicated  by  an  asterisk.  Nothing  In  this  appen- 
dix shall  in  any  way  obviate  any  obligation  to 
comply  wUh  the  requirements  of  the  guidelines 
Itse^. 

A2.2  Eqatoalent  Facilitation.  Spec\f\c 
examples  of  equivalent  facilitation  are  found  m 
the  following  sections: 


4.1.6(3)(c) 

Elevators  m  Alterations 

4.31.9 

TextT^ephones 

7.2 

Sales  and  Service 

Counters,  Teller  Windows. 

b^ormaJOon  Counters 

9.1.4 

Classes  qf  Sleeping 

Accommodations 

9.2.2(6)(d) 

Requirements  for  Accessible 

Units,  Sleei^ng  Rooms,  and 

SuUes 

A4.1,l  Application. 

A4. 1.IO;  Areas  Used  Only  by  Employees 
as  WOric  Areas.  Where  there  are  a  series  of 
individual  work  stations  of  the  same  type  (e.g.. 
laboratories,  service  counters.  Odcet  booths), 
5%.  but  ru>t  less  than  one,  of  each  type  of  work 
station  should  be  constructed  so  that  an  indi- 
vidual with,  disdbllitles  can  maneuver  within 
the  work  stations.  Rooms  housing  individual 
offices  in  a  typical  office  buHdirig  must  meet  the 
requirements  of  the  guldOines  concemirxg  doors, 
accessible  routes,  etc  but  do  nt^  need  to  allow 
for  maneuvering  space  around  individual  desks. 
Modtfkxiaons  required  to  permit  maxxeuverlr^g 
within  the  ivoik  area  may  be  accomplished  as 
a  reasonable  accommodation  to  individual 
employees  with  disdbaities  under  Title  I  of  the 
ADA.  Consideration  should  also  be  given  to 
placing  shelves  in  employee  work  areas  at  a 


Appendix 


convenient  height fx  accessibility  or  mstalltr^g 
commercially  available  shelving  that  is  eu^ust- 
abie  so  that  reasonable  aocxvnmodadons  can 
be  made  In  the  future. 

ywork  staOons  are  made  accessible  they 
should  comply  with  the  applicable  provisions 
qf4.2  through  4.35. 

A4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction. 

A4.1.2(5M«i  Vtdet  Parking.  Valet  parking  is 
rK)t  always  usable  by  truitviduals  with  dtsabiU- 
tiea.  For  instarvce,  an  individual  may  use  a  type 
qfvehide  controls  that  render  the  regular  con- 
trols inoperable  or  the  driver's  seat  in  a  van  may 
be  removed.  In  these  situations,  another  person 
caxuy:>t  park  the  vehidle.  It  is  recommended  that 
some  se^-parklrm  spaces  be  provided  at  ualet 
parking  factttOes  for  individuals  whose  vehicles 
carmot  be  parlxd  by  another  person  and  that 
such  spaces  be  located  on  an  accessible  route 
U>  the  entrance  of  the  facility. 

A4.1.3  Accessible  Build^ings:  New 
Construction. 

A4.1.3(5)  OnlyfuU  paaaer^er  elevators  are 
coveredby  the  accessibility  provisixis(tf  4. 10. 
Materials  ai\d  equipment  hoists,  freight  leva- 
tors not  ir\tended  far  passenger  use,  dumbwait- 
ers, and  canstructlon  levators  are  not  covered 
by  these  gutdeltnes.  If  a  buHdtng  is  exempt  from 
the  devator  requiremertL  U  Is  not  necessary  to 
pnuide  a  platform  lift  or  other  means  of  vertical 
access  in  lieu  qf  an  elevator. 

Urvier  Exception  4,  platform  Itfts  are  allowed 
where  exlsttng  condttlons  make  it  impractical 
to  install  a  ramp  or  elevator.  Such  conditions 
generally  occur  where  tt  (s  essential  to  provide 
access  to  small  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Ex- 
amples include,  but  are  not  Itmited  to,  raised 
jAxarmacy  platforms,  commercial  offices  raised 
above  a  sales  floor,  or  radio  and  news  booths. 

A4. 1 .3(9)  Supervised  automatic  sprinkler 
systems  have  buOt  in  signals  for  manUalng 
features  qf  the  system  such  as  the  opening  and 
dosing  of  water  control  valves,  the  power  sup- 
plies for  r^eeded  pumps,  water  tarxk  levels,  and 
for  (ndlCottng  condttfons  that  wUl  impair  the 
satisfactory  (iteration  qf  the  sprinkler  system. 
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A4.2  Space  AUowmces  and  Reach  Ranges 


Because  (^ihkse  manttorlng  features,  super- 
vised automatic  sprtytder  systems  have  a  high 
level  of  satLsfcifCtory  performance  and  response 
tofbrecandtaais. 

A4. 1^10)  If  an  odd  number  of  drtnkt^ 
fountains  is  pivnAded  on  a  floor,  the  requirement 
in  4.1 .3(10)M  ^nay  be  met  by  rounding  down 
the  odd  rutmbtr  to  an  even  number  and  calcu- 
lating 50%  cff  the  even  number.  When  more  than 
one  drinking  fountain  on  a  floor  ts  required  to 
comply  with  4,15,  those  fountains  should  be 
dispersed  to  aUow  wheelchair  users  convenient 
access.  For  example,  tn  a  large  facility  such  as 
a  convention  center  that  has  water  fountains  at 
several  locatlo^  on  a  floor,  the  accessible  water 
fountains  shotUd  be  located  so  that  wheelchair 
users  do  not  have  to  travel  a  greater  distance 
than  other  people  to  use  a  drtrMng  fountain. 

A4.1^1  TXbl  In  addition  to  the  requirements  of 
section  4.1.3(t7)(b).  the  installation  of  additional 
vatume  controls  is  eruxxjraged.  Volume  controls 
may  be  install^  on  any  telephone. 

A4. 1  ^1 9Mai  Readily  removable  or  folding 
seating  units  may  be  Installed  in  Ueu  of  provid- 
ing an  open  space  far  wheelchair  users.  Folding 
seating  unUs  are  usually  two  fixed  seats  that 
can  be  easily  folded  into  a  fixed  center  bar  to 
allow  for  one  or  two  open  spaces  for  wheelchair 
users  when  nacessary.  These  units  are  more 
easily  adapted  than  removable  seats  which 
generally  requtre  the  seat  to  be  removed  tn 
advance  by  th^  facility  management 

Either  a  sign  of  a  marker  placed  on  seating  with 
removahie  orf^kUng  arm  rests  is  required  by 
this  section.  Consideration  should  be  given  for 
ensuring  kieut\ficai>lon  of  such  seeds  tn  a  dark- 
ened theater.  For  example,  a  marker  which 
contrasts  (light  an  dark  or  dark  on  light)  and 
which  also  rejiects  Ught  could  be  placed  on  the 
side  of  such  seating  so  as  to  be  visil)le  tn  a 
lighted  audttortum  and  also  to  reflect  light  from 
aflashlighL     | 

A4.1 .6  Accessible  Buildings: 
Alterations. 

A4.1.6(lXNY^hen  an  entrance  is  beirrg 
altered.  It  is  preferable  thcU  those  entrances 
being  altered  b/e  made  accessible  to  the  extent 
feasible. 


A2 


A4.2  Space  AUowancea  and  Reach 
Ranges. 

A4.2. 1  Wheelchair  Passage  Width. 

( 1)  Space  Requirements  for  Wheelchairs. 
Many  persons  who  use  wheelchairs  need  a 
30  in  (760  mm)  clear  opening  width  for  door- 
ways, gates,  and  the  like,  when  the  latter  are 
entered  head-on.  If  the  person  Is  unfamiliar 
with  a  building,  if  competing  traffic  is  heavy, 
if  sudden  or  frequent  movements  are  needed, 
or  if  the  wheelchair  must  be  turned  at  an 
opening,  then  greater  clear  widths  are  needed. 
For  most  situations,  the  addition  of  an  inch  of 
leeway  on  either  side  is  sufilcient.  Thus,  a 
minimum  clear  width  of  32  in  (815  mm)  wlU 
provide  adequate  clearance.  However,  when 
an  opening  or  a  restriction  in  a  passageway  is 
more  than  24  in  (610  mm)  long,  it  is  essentially 
a  passageway  and  must  be  at  least  36  in 

(915  mm)  wide. 

(2)  Space  Requirements  for  Use  of  Walking 
Aids.  Although  people  who  use  walking  aids 
can  maneuver  through  clear  width  openings 
of  32  in  (815  mm),  they  need  36  in  (915  mm) 
wide  passageways  and  walks  for  comfortable 
gaits.  Crutch  tips,  often  extending  down  at  a 
wide  angle,  are  a  hazard  in  narrow  passage- 
ways where  they  might  not  be  seen  by  other 
pedestrians.  Thus,  the  36  in  (915  mm)  width 
provides  a  safety  allowance  both  for  the  person 
wUh  a  disability  and  for  others. 

(3)  Space  Requirements  for  Passing.  Able- 
bodied  persons  in  winter  clothing,  walking 


Fig.  At 

Minimum  Passage  Width  for  One  Wheekhair 

and  One  Ambulatoiy  Person 
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78  "M" 


196S 


Fig.A2 
Space  Needed  for  Smooth  U-Tum  in  a  Wheelchair 


NOTE:  Footrests  may  extend  further  for  tall  people 


Fig.  A3 
Diniensions  of  AdultSixed  Wheelchairs 


straight  ahead  wtth  arms  swinging,  need 
32  In  (815  mm)  of  width,  which  Includes  2  In 
(50  mm)  on  either  side  for  sway,  and  another 
1  In  (25  mm)  tolerance  on  cither  side  for  clear- 
ing nearby  objects  or  other  pedestrians.  Almost 
all  wheelchair  users  and  those  who  use  walk- 
ing aids  can  also  manage  within  this  32  in 
(815  mm)  width  for  short  distances.  Thus,  two 
streams  of  trafDc  can  pass  In  64  In  (1625  mm) 
In  a  comfortable  flow.  Sixty  Inches  (1525  mm) 
provides  a  minimum  width  for  a  somewhat 
more  restricted  flow.  If  the  clear  width  Is  less 
than  60  in  (1525  mm),  two  wheelchair  user9 
will  not  be  able  to  pass  but  will  have  to  seek 
a  wider  place  for  passing.  Forty-eight  Inches 
(1220  mm)  is  the  minimum  width  needed  for 
an  ambulatory  person  to  pass  a  nonambu- 
latory or  semi-ambulatory  person.  Within 
this  48  in  (1220  mm)  width,  the  ambulatory 
person  will  have  to  twist  to  pass  a  wheelchair 
user,  a  person  with  a  service  antmcd,  or  a 


A3 
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seml-ambulaioiy  person.  There  will  be  Uttle 
leeway  for  aw^iylng  or  missteps  (see  Fig.  Al). 

A4.2.3  Wheelchair  Taming  Space. 

These  guideUnes  specify  a  minimum  space  of 
60  In  (1525  mm)  diameter  or  a  60  tn  by  60  fri 
(1525  mm  by  1525  mm)  T-shaped  space  for  a 
pivoting  ISO-degree  turn  of  a  wheelchair.  This 
space  is  usually  satisfactory  for  turning 
arotmd.  but  tnany  people  will  not  be  able  to 
turn  without  repeated  tries  and  bumping  Into 
surrounding  <>bjects.  The  space  shown  In 
Fig.  A2  will  aiow  most  wheielchalr  users  to 
complete  U-tUms  without  dlfikulty. 

A4.2.4  Clear  Floor  or  Groond  Space  Cor 
Wheelchair^.  The  wheelchair  and  user  shown 
In  Fig.  A3  represent  typical  dimensions  for  a 
large  adult  male.  The  space  requirements  In 
this  guideline  an  based  upon  maneuvering 
clearances  th$t  will  accommodate  most  wheel- 
chairs. Fig.  A$  provides  a  uniform  reference  for 
design  not  cojraxd  by  this  guideline. 

A4.2.5  8t  Ak^.6  Reach.  Reach  ranges  for 
persons  seated  in  wheelchairs  may  be  further 
darifled  by  Fi/.  A3(a).  These  drawings  approxi- 
mate tn  the  pan  view  the  information  shiown  in 
Fig.  4,  5.  and  { 


A4.3  Ace 


le  Route. 


A4.3.1  Geii( 

(1)  Travel  Eflstances.  Many  people  with 
mobility  impairments  can  move  at  only  very 
slow  speeds:  for  many,  traveling  200  ft  (61  m) 
could  take  ab^ut  2  minutes.  This  assimies  a 
rate  of  about  1.5  ft/s  (455  mm/s)  on  level 
ground.  It  also  assumes  that  the  traveler 
would  move  continuously.  However,  on  trips 
over  100  ft  (30  m).  disabled  people  are  apt  to 
rest  frequently,  which  substantially  increases 
their  trip  time.  Resting  periods  of  2  minutes 
for  every  100  ft  (30  m)  can  be  used  to  estimate 
travel  times  for  people  with  severely  limited 
stamina.  In  inclement  weather,  slow  progress 
and  resting  can  greatly  increase  a  disabled 
person's  expomre  to  the  elements. 

(2)  Sites.  Level,  indirect  routes  or  those  with 
ruimmg  slope  s  lower  than  1:20  can  sometimes 
provide  more  convenience  than  direct  routes 
with  m^-rimin^  allowable  slopes  or  with  ramps. 


A4 


can*  rang* 


PM*i 


Fig.A4 
Cane  Technique 


A4.3.10  Egress.  Because  people  with  dis- 
abilities may  visit,  be  employed  or  be  a  resident 
In  any  building,  emergency  management  plans 
with  specific  provisions  to  ensure  their  safe 
evacuation  also  play  an  essential  role  in  fire 
safety  and  life  seifety. 

A4.3.1 1 .3  Stairway  Width.  A  48  inch 
(1220  mm)  wide  exit  stairway  is  needed  to 
allow  assisted  evacuation  (e.g..  carrying  a 
person  in  a  wheelchair)  without  encroaching 
on  the  exit  path  for  ambulatory  persons. 
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A4.S.1 1.4  Twaway  Communication.  It  is 

essential  that  emergency  cammunicatlan  not  be 
dependent  on  vokxcomnumkatkjns  alone  be- 
cause the  sc^ety  (^people  wtth  hearing  or 
speech  tnqxilrmenls  could  bejeopardlted  The 
visQAe  signal  requirement  could  be  satl^fled 
with  something  as  simple  as  a  button  in.  the 
area  ojrescue  assistance  that  lights,  indicating 
that  help  is  an  the  uxiy.  when  the  message  is 
answered  at  the  point  (gentry. 

A4.4  Prdtrnding  Objects. 

A4.4.1  General.  Service  animals  are  trained 
to  recognize  and  avoid  hazards.  However,  most 
people  wtth  severe  Impairments  of  vision  use 
the  long  cane  as  an  aid  to  mobility.  The  two 
principal  cane  techniques  are  the  touch  tech- 
nique, where  the  cane  arcs  from  side  to  side 
and  touches  points  outside  both  shoulders: 
and  the  diagonal  technique,  where  the  cane 
Is  held  In  a  stationary  position  diagonally 
across  the  body  wtth  the  cane  tip  touchttig  or 
Just  above  the  ground  at  a  point  outside  one 
shoulder  and  the  handle  or  grip  extending  to 
a  point  outside  the  other  shoulder.  The  touch 
technique  is  used  prtmarlly  in  uncontrolled 
areas,  vrhile  the  diagonal  technique  is  used 
primarily  in  certain  limited,  controlled,  and 
famiHar  envlroiunents.  Cane  users  are  often 
trained  to  use  both  techniques. 

Poterttlal  hazardous  objects  are  noticed  only 
If  they  faU  within  the  detection  range  of  canes 
(see  Pig.  A4).  Visually  Impaired  people  walking 
toward  an  object  can  detect  an  overhang  if 
its  lowest  surface  is  not  higher  than  27  in 
(685  mm).  When  walking  alongside  protruding 
objects,  they  cannot  detect  overhangs.  Since 
proper  cane  and  service  animal  techniques 
keep  people  away  from  the  edge  of  a  path  or 
from  walls,  a  sUgbt  oveiiiang  ot  no  more  than 
4  in  (100  mm)  is  not  hazardous. 

A4.5  Ground  and  Floor  SurCacea. 

A4.5.1  General.  People  luho  have  difficulty 
walking  or  maintaining  balance  or  who  use 
crutdyes.  canes,  or  walkers,  and  those  with 
restricted  gaits  are  particularly  sensitive  to 
slipping  and  trlppliig  hazards.  For  such  people, 
a  stable  and  regular  surface  is  necessary  for 
safe  walking,  particularly  on  stairs.  Wheel- 
chairs can  be  propelled  most  easily  on  surfaces 
that  are  hard,  stable,  and  regular.  Soft  k>ose 


surfaces  such  as  shag  carpet,  loose  sand  or 
gravel,  wet  clay,  and  Irregular  surfaces  such 
as  cobblestones  can  slgritflcantly  Impede 
wheelchair  movement. 

Slip  resistance  is  based  on  the  frk;tJonaI  force 
necessary  to  keep  a  shoe  heel  or  crutch  tip 
from  slipping  on  a  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
While  the  dimamlc  coefficient  qfjhctlon  during 
walking  varies  (n  a  conpiex  and  rutn-untform 
way.  the  ^tntir  coefficient  of  friction.  wNch  can 
be  measured  in  several  ways,  provides  a  dose 
approudmation  qfthe  slip  resistance  of  a  surface. 
Contrary  topapuJar  belief  some  slippage  <s 
necessaru  to  walking,  especially  for  persons 
with  restricted  gaUs:  a  truly  "non-slip'  surface 
could  TUJt  be  negotiated 

The  OccupaOorwd  Sajety  ar\d  Health  Admbxt- 
stration  recommends  that  walking  surfaces 
have  a  static  coeffiderU  of  friction  of  0.5.  A 
research  prqfect  sponsored  by  the  Architectural 
and  Transportation  Barriers  CompUarux  Board 
lAccess  Board)  conducted  tests  with  persons 
wUh  disabilities  and  concluded  that  a  higher 
coefficient  of  friction  was  needed  by  suchper- 
sons.  A  static  coefficient  of  friction  of  0.6  is 
recommended  for  accessible  routes  and  0.8 
for  ramps. 

It  is  recognized  that  the  coefficient  (^friction 
varies  considerably  due  to  the  presence  of 
contamlrycaits,  water,  floor  finishes,  and  other 
factors  T}Ot  under  the  control  qfthe  designer  or 
builder  and  not  sul^ect  to  design  and  construc- 
tion guidelines  and  that  compUance  would  be 
difficult  to  measure  on  the  bulldiT\g  site.  Never- 
theiess,  many  common  building  maLerials 
suitable  far  flooring  are  now  labeled  with  tr\for- 
matknonthe  static  coefficient  of  friction.  While 
it  may  not  be  possible  to  compare  one  product 
dlrecOy  with  arx)ther.  or  to  guarantee  a  con- 
stant measure,  builders  and  designers  are 
erKouraged  to  specify  materiads  with  appropri- 
ate values.  As  more  products  indude  informa- 
tion on  sip  restsioTKe,  improved  untformtty  in 
measurement  aryd  specification  (s  likely.  The 
Access  Board's  advisory  guidelines  on  SUp 
Resistant  Surfaces  provides  addttlanal  tr\fcr- 
motion  on  this  sut^ecL 

Cross  slopes  on  walks  and  ground  or  floor 
surfaces  can  cause  considerable  dlflkulty  in 
propelling  a  wheek:hair  in  a  straight  line. 
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A4.6  Pftrklnf 


•nd  Paasenger  T,oa<Hin  Zones 


A4.S.3  Carpet.  Much  more  needs  to  be  done 
In  developing  both  qviantltatlve  and  qtialttatlve 
criteria  for  carpeting  (Le..  problems  associated 
with  texture  9nd  wecux  need  to  be  studied). 
However,  certain  functional  characteristics 
are  well  established.  When  both  carpet  and 
padding  are  used,  it  is  desirable  to  have  mini- 
mum movement  (preferably  none)  between  the 
floor  and  the  pad  and  the  pad  and  the  carpet 
which  would  allow  the  carpet  to  hump  or  warp. 
In  heavily  trafilcked  areas,  a  thick,  soft  (plush) 
pad  or  cushion,  particularly  in  combination 
with  long  carpet  pile,  makes  it  dlfOcult  for 
individuals  lit  wheelchairs  and  those  with 
other  ambulatory  disabilities  to  get  about 
Firm  carpetlilg  can  be  achieved  through 
proper  selection  and  combination  of  pad  and 
carpet,  sometimes  with  the  elimination  of  the 
pad  or  ctishlOn.  and  with  proper  installation. 
Carpeting  designed  wtth  a  weave  that  causes  a 
zig-zag  effect  when  wheeled  across  ts  strongly 
discouraged.  \ 

A4.6  ParUiig  and  Passenger  ?-i>ai11nj 
Zones.    • 


A4.6.3  ParWng  Spaces.  The  increasing  use 
of  vans  wtth  side-mounted  Ufts  or  rarnps  by 
persons  wtth  disabilities  has  necessttated  some 
revisions  in  spectficattons  for  parking  spaces 
and  adiacent  access  aisles.  The  typical  acces- 
sMe  parktng  space  is96tn  12440  mm)  wide 
with  an  cuHaoent  60  in  (1525  mm)  access  aisle. 
However,  this  aisle  does  ru>t  permit  lifts  or 
ramps  to  be  deployed  arkl  still  leave  room  for 
a  person  using  a  wheelchair  or  other  mobility 
aid  to  exit  the  Itfl  platfonn  or  ramp.  In  tests 
conducted  wtth  actual  lift/ van/ wheelchair 
combinations,  (wider  a  Board- sponsored 
Accessible  Paridng  and  Loading  Zones  Prqfect) 
researchers  found  that  a  space  and  aisle  total- 
ing almost  204  in  (5180  nwn)  wide  was  needed 
to  deploy  a  Hft  and  exit  converUenOy.  The  'van 
accessible'  parking  space  required  by  these 
guidelines  provides  a  96  in  (2440  mm)  wide 
space  wtOi  a  96  in  (2440  mm)  adiacent  access 
aisle  which  isjust  wide  erujugh  to  maneuver 
and  exit  from  a  side  mourUed  Itft  If  a  96  in 
(2440  mm)  access  aisle  is  placed  between 
two  spaces,  two  "van  accessible'  spaces  are 
created  AUernattuely.  tfthe  wide  access  aisle 
(s  provided  at  the  end  of  a  row  (an  area  often 
unused),  tt  may  be  possible  to  provide  the 
wide  access  aisle  wUhout  additional  space 
(see  Fig.  A5(aji. 


AS 


A  sign  (s  needed  to  alert  van  users  to  the  pres- 
ence of  the  wider  atsle.  but  the  space  ts  not 
intended  to  be  restricted  only  to  vans. 

"Vnlversal'  Parking  Space  Design  An  altema- 
ttve  to  the  provtsianqf  a  percentage  of  spaces 
wtth  a  wide  aisle,  and  the  associated  need  to 
irydude  additional  siffiiage.  is  the  use  qfwhat 
has  been  called  the  "untversal'  parking  space 
desigrt  Under  this  design,  aH  accessible  spaces 
are  132  in  (3350  mm)  wide  wUh  a  60  in 
(1525  mm)  access  aisle  (see  Fig.  A5(b)).  One 
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(t» 
Universal  Parking  Space  Design 

Fig.  A5 
Parking  Space  Alternatives 
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cubxmtage  to  this  design  Is  thcd  no  additional 
signage  ts  needed  because  aU  spaces  can 
accommodate  a  van  with,  a  side-mounted  \!^  or 
ramp.  Also,  there  is  no  conq)etitlcn  between  cars 
and  vans  Jar  spaces  stnce  oU  spaces  can  accom- 
modate either.  Furthermore,  the  wider  space 
permits  vehtdes  to  park  to  one  side  or  the  other 
wtthtn  the  132  in  (3350  mm)  space  to  allow 
persons  to  exit  and  enter  the  vehide  on  either 
the  driver  or  passenger  side,  although,  in  some 
cases,  this  would  require  exiting  or  erxtertng 
without  a  marked  access  aisle. 

An  essential  considerationjor  ang  design  (s 
having  t/ie  access  olsle  (euel  wUh  theparktr^ 
space.  Sinceaperson  with  a  disabHUg.  using 
alitor  ramp,  must  maryeuver  within  the  access 
aisle,  the  aide  cannot  indude  a  ramp  or  sloped 
area.  The  access  aLsle  must  be  connected  to  an 
accessible  route  to  the  appropriate  accessible 
entrance  of  a  building  orfacOity.  The  parking 
access  aisle  must  either  blend  with  the  acces- 
sible route  or  have  a  curb  ramp  complying  with 
4.7.  Sudi  a  curb  ramp  opening  must  be  located 
wUhin  the  access  at^  boundaries,  not  wUhin 
the  parking  space  boundaries.  Ur^ortunately, 
martyJacUitles  are  designed  with  a  ramp  that 
ts  blodced  when  any  vehide  parks  fri  the  acces- 
sible space.  Also,  t/ie  required  dimensions  of  the 
access  aisle  cannot  be  restricted  by  planters, 
curbs  or  wheel  stops. 

A4.6.4  Signage.  Signs  designating  parking 
places  for  disabled  people  can  be  seen  from  a 
driver's  seat  If  the  signs  are  mounted  high 
enough  above  the  ground  and  located  at  the 
front  of  a  parking  space. 

A4.6.5  Vertical  Gearance.  High-top  vans, 
which  disabled  people  or  transportation  ser- 
vices often  use.  require  higher  clearances  in 
parking  garages  than  automobiles. 

A4.8  Ramps. 

A4.8.1  General.  Ramps  are  essential  for 
wheelchalr  users  If  elevators  or  lifts  are  not 
available  to  connect  diflferent  levels.  However, 
some  people  who  use  walking  aids  have  dlfll- 
cuRy  with  ramps  and  prefer  stairs. 

A4.8.2  Slope  and  Rise.  Ramp  slopes  be- 
tween 1:16  arui  1:20  are  preferred.  The  ability 
to  manage  an  incline  is  related  to  both  its 
sk>pe  and  its  length.  Wheek:halr  users  with 


disabilities  affecting  their  arms  or  with  low 
stamina  have  serious  difficulty  using  Inclines. 
Most  ambulatory  people  and  most  people  who 
use  wheelchairs  can  manage  a  slope  of  1:16. 
Mai^  people  cannot  manage  a  slope  of  1: 12  for 
30  ft  (9  m). 

A4.8.4  Land&ngt.  Level  landings  are  essen- 
tkil  toward  maintaining  an  aggregate  slope  that 
compUes  with  these  guidelines.  A  ramp  landing 
that  (s  not  leud  causes  Individuals  using  whed- 
cholrs  to  tip  backward  or  bottom  out  when  the 
ramp  is  approached. 

A4.S.5  Wf  «»<<*■"■  The  requirements  for 
stair  and  ramp  handrails  in  this  gwldeUne  are 
for  adults.  When  children  are  principal  users 
in  a  building  or  facility,  a  second  set  of  hand- 
rails at  an  appropriate  height  can  assist  them 
and  aid  in  preventing  accidents. 

A4.9  Stain. 

A4.0.1  Minimum  Number.  Only  interior 
and  exterior  stairs  connecting  levels  that  are 
not  connected  by  an  elevator,  romp,  or  other 
accessible  means  of  vertical  access  have  to 
comply  with  4.9. 

A4. 10  Elevators. 

A4.10.6  Door  ProtectlTe  and  Reopening 
Derice.  The  required  door  reopening  device 
would  hold  the  door  open  for  20  seconds  if  the 
doorway  remains  ol>stiructed.  After  20  seconds, 
the  door  may  t)egln  to  close.  However,  if  de- 
signed in  accordance  with  ASME  A  i  7.  J  -  J  990. 
the  door  closing  movement  could  still  be 
stopped  if  a  person  or  object  exerts  sufficient 
force  at  any  point  on  the  door  edge. 

A4.10.7  Door  and  Signal  Timing  for  Hall 
n^nm  This  paragraph  allows  variation  in  the 
location  of  call  buttons,  advance  time  for  warn- 
ing signals,  and  the  door-holding  period  used 
to  meet  the  time  requirement. 

A4.10.12  Car  Controls.  Industry-wide 
standardization  of  elevator  control  panel  design 
would  make  all  elevators  slgnifk:antly  more 
convenient  for  use  by  people  with  severe  visual 
Impairments.  In  many  cases.  It  will  be  possible 
to  locate  the  highest  control  on  elevator  panels 
within  48  in  (1220  mm)  from  the  fkx)r. 


A7 


IMI 
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A4.11  PUtform  Lifts  (Wheelchair  Hfts) 


Car: 


A4. 10. 13  Car  Position  Indieators.  A  spe-   " 
cial  button  ipay  be  provided  that  would  activate 
the  audible  ^l^ial  within  the  given  elevator  only 
for  the  desired  trip,  rather  than  maintaining 
the  audible  Ugnal  in  constant  operation. 

A4.10.14  ^mergencj  Comnnmlcations. 

A  device  that  requires  no  handset  is  easier  to 
use  by  people  who  have  dliOculty  reaching. 
Also,  small  handles  on  handset  compartment 
doors  are  not  usable  by  people  who  have 
difficulty  groisping. 

Ideally,  emergency  two-way  communication 
systems  shdiild  provkie  both  voice  and  i}lsual 
display  tntettommunicatlan  so  that  persons 
wiih  hearing^  impatrments  and  persons  with 
vision  impairments  can  receive  tr^ormatlon 
regarding  the  status  of  a  rescue.  A  voice  inter- 
convnunicatton  system  cannot  be  the  orUy 
means  of  communication  because  it  (s  not 
accessible  la  people  with  speech  and  hearing 
impairments.  While  a  voice  tntercomnmrdcatlon 
system  is  not  required,  at  a  minimum,  the 
system  should  provide  bc^  an  audio  and 
visual  indication  that  a  rescue  is  on  the  way. 

A4.11  Platform  Lifts  (Wheelchair 


ftsi.       j 
L11.2  omc 


A4.11.2  Otiier  Requirements.  Indined 
stairway  chc^bitfts.  arvd  inclined  and  vertical 
platform  lifts\(wheelchair  lifts)  are  available 
for  short-dlsiance.  vertical  tnmsportatlon  of 
people  with  (tlsabUltles.  Care  should  be  taken 
in  selecting  Ufts  as  same  lifts  are  r^at  equally 
suitable  for  ifse  by  both  wheelchair  users  arvd 
semt-ambukkory  individuals. 

I 

A4.12  Windows. 

A4.12.1  General.  Windows  intended  to  be 
operated  by  bccupants  in  accessible  spaces 
should  con^Mj  wUh  4. 12. 

A4.12.2  Windau)  Hardware.  Windows 
requiririg  pushing.  puUtng.  or  lifting  to  open  (for 
example,  double-himg,  sliding,  or  casement  and 
awning  units  without  cranks)  should  require  no 
more  than  5  lbf(22.2  N)  to  open  or  close.  Locks, 
crariks.  and  ^^er  window  hardware  should 
comply  with  1.27. 


AB 


A4.13  Doors. 

A4.13.8  Tliresliolds  at  Dooiwajs.  Thresh- 
olds and  surface  height  changes  In  doorways 
are  partlcularty  Inconvenient  for  wheelchair 
users  who  also  have  low  stamina  or  restric- 
tions in  arm  movement  because  complex 
maneuvering  Is  required  to  get  over  the  level 
change  while  operating  the  door. 

A4.13.9  Door  Hardware.  Some  disabled 
persons  must  push  against  a  door  with  their 
chair  or  walker  to  open  it.  Applied  Idckplates 
on  doors  with  closers  can  reduce  required 
maintenance  by  withstanding  abuse  from 
wheelchairs  and  canes.  To  be  effective,  they 
should  cover  the  door  width,  less  approxi- 
mately 2  in  (51  mm),  up  to  a  height  of  16  in 
(405  mm)  from  its  bottom  edge  and  be  cen- 
tered across  the  width  of  the  door. 

A4.13.10  Door  Closers.  Closers  with  de- 
layed action  features  give  a  person  more  time 
to  maneuver  through  doorways.  They  are  par- 
ticulaily  useful  on  frequently  used  Interior 
doors  such  as  entrances  to  toilet  rooms. 

A4.13.il  Door  Opening  Force.  Although 
most  people  with  disabilities  can  exert  at  least 
5  Ibf  (22.2N).  both  pushing  and  pulling  from  a 
stationary  position,  a  few  people  with  severe 
disabillUes  cannot  exert  3  Ibf  ( 13. 13N1.  Al- 
though some  people  cannot  manage  the  allow- 
able forces  In  this  guideline  and  mai^  others 
have  difficulty,  door  closers  must  have  certain 
minimum  closing  forces  to  close  doors  satisfac- 
torily. Forces  for  pushing  or  pulling  doors  open 
are  measured  with  a  push-pull  scale  under  the 
foUowlng  conditions: 

(1)  Hinged  doors:  Force  applied  perpen- 
dicular to  the  door  at  the  door  opener  or  30  in 
(760  mm)  from  the  hinged  side,  whichever  is 
farther  from  the  hinge. 

(2)  SUding  or  folding  doors:  Force  applied 
parallel  to  the  door  at  the  door  pull  or  liatch. 

(3)  Application  of  force:  Apply  force  gradually 
so  that  the  applied  force  does  not  exceed  the 
reslstarx:e  of  the  door.  In  high-rise  buildings, 
air-pressure  differentials  may  require  a  modifi- 
cation of  this  speclfk:atlon  in  order  to  meet  the 
functional  intent. 
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A4.15  Drinking  Poontalns  and  Water  Coolers 


A4.13.12  Aatomatlc  Doon  and  Power- 
Aaatotod  Doon.  Slidmg  automatic  doors  do 
not  need  guard  rails  and  are  more  convenient 
for  wheelchair  users  and  visually  Impaired 
people  to  use.  If  slowly  opening  automatic 
doors  can  be  reactivated  before  their  closing 
cycle  Is  completed,  they  will  be  more  conve- 
nient In  busy  doorways. 


A4.15  XMnking  Fountains  and 
Water  Coolen. 

A4.15J2  Spout  Helffitt.  Tux)  drtnktng foun- 
tains, mounted  side  by  side  or  on  a  stngle  post 
are  usable  by  people  with  disabilities  and 
people  who  find  U  difficult  to  bend  aver. 


Takes  transfer  position,  swings       Renwves  armrest,  transfers. 

footrest  out  of  the  way.  seu 

brakes 


Moves  wheelchair  out  of  the        Posttfcins  on  toOet. 
way,  changes  positkxi  (some       brake, 
people  fokJ  chair  or  pivot  It 
90*  to  the  toilet). 


(«) 
DIagoral  Approach 


Takes  transfer  posltk>n.  removes 
armrest  sets  brakes. 


N 

1 

3 

^ 

^ 

ll 

Positions  on  toiieL 


(b) 
SideAppiOKh 

Rg.  A6 
Wheelchair  Transfers 
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A4.16  Water  Cl#«ets 


A4. 16  Waterl  Cloteto. 

A4.16.3  Heifit.  Hd^t  preferences  for 
toilet  seats  vary' considerably  among  disabled 
people.  Higher  seat  heights  may  be  an  advan- 
tage to  some  an)bulatory  disabled  people,  but 
are  often  a  disadvantage  for  wheelchair  users 
and  others.  ToU^t  seats  18  In  (455  mm)  high 
seem  to  be  a  reasonable  compromise.  Thick 
seats  and  flller  rings  are  available  to  adapt 
standard  fixturos  to  these  requirements. 

A4.16.4  Grab  Baxa.  Fig.  A6(a)  and  (b)  show 
the  diagonal  and  side  approaches  most  com- 
monly used  to  transfer  tram  a  wheelchair  to  a 
water  closet.  So^  wheelchair  users  can  trans- 
fer from  the  front  of  the  toilet  while  others  use 
a  90-degre.:  approach.  Most  people  who  use  the 
two  additlcxial  abproaches  can  sdso  use  either 
the  diagonal  approach  or  the  side  approach. 

A4.16.5  nuatai  Controls.  Flush  valves  and 
related  plumbing  can  be  located  behind  walls 
or  to  the  side  of  the  toilet,  or  a  toUet  seat  Ud  ^ 
can  l)e  provided  If  plumbing  fittings  are  directly 
behind  the  toUet  seat.  Such  designs  reduce  the 
chance  of  Injury!  and  ImbalaiKe  caused  by 
leaning  back  against  the  fittings.  Flush  controls 
for  tank-type  toilets  have  a  standardized 
mounting  location  on  the  left  side  of  the  tank 
(facing  the  tankX  Tanks  can  be  obtained  by 
special  order  with  controls  mounted  on  the 
right  side.  If  administrative  authorities  require 
Oush  controls  for  flush  valves  to  be  located  In  a 
position  that  coi^llcts  with  the  location  of  the 
rear  grab  bar.  then  that  bar  may  be  split  or 
shifted  toward  tkc  wide  side  of  the  toilet  area. 


T 


A4. 17  ToUet  {Stalls. 

A4.1 7.3  Size  pnd  Arrangement.  This 
section  requires  Use  of  the  60  in  (1525  mw) 
standard  stall  (Pifgwe  30(aJ)  and  permUs  the 
36  in  (915  nun)  dr  48  tn  (1220  nvn)  wide  alter- 
nate stall  (Flgw^  30(b))  only  in  alterations  where 
provision  of  the  standard  stall  is  techniccdly 
infeasibie  or  where  local  plumbing  codes  prohibit 
reduction  in  the  number  affixtures.  A  standard 
stall  prouides  a  <^ear  space  on  one  side  of  the 
water  closet  to  enable  persons  who  use  wheel- 
chairs to  perform  a  side  or  diagonal  transfer 
from  the  wheelclialr  to  the  water  closet  How- 
ever, some  persons  with  disabilities  who  use 
mobility  aids  such  as  walkers,  canes  or  crutches 


AlO 


are  better  oMe  to  use  the  tuK>  paraUel  grab  bars 
In  the  36  in  (915  mm)  wide  alternate  stall  to 
achieve  a  standing  posltkn. 

In  large  toOet  rooms,  where  six  or  mare  toQet 
stalls  are  provided,  tt  is  therefore  required  that 
a  36  tn  (9 15  mm)  wide  stall  with  parallel  grab 
bars  be  provided  JoJUUiliai  to  the  standard 
stall  required  tn  new  construction.  The  36  In 
(915  wm)  width  is  necessary  to  achieve  proper 
use  of  the  grab  bars:  wider  stalls  would  position 
the  grab  bars  too  far  apart  to  be  easily  used 
and  narrower  stalls  would  position  the  grab 
bars  too  dose  to  the  water  doset  Since  the  stall 
is  primarily  intended  for  use  by  persons  usir^ 
canes,  crutches  and  walkers,  rather  than  wheel- 
chairs, the  length  of  the  stall  could  be  corwen- 
tionaL  The  door,  however,  must  swing  outward 
to  ensure  a  usable  space  for  people  who  use 
crutches  or  walkers. 

A4. 17.5  Doors.  To  make  it  easier  for  wheel- 
chair users  to  ck)se  toilet  stall  doors,  doors  can 
be  provided  with  closers,  spring  hinges,  or  a 
pull  bar  mounted  on  the  Inside  surface  of  the 
door  near  the  hinge  side. 

A4. 19  Lavatories  and  Mirrors. 

A4.19.6  Mirrors.  If  mirrors  are  to  be  used  by 
both  ambulatory  people  and  wheelchair  users, 
then  they  must  be  at  least  74  In  (1880  mm) 
high  at  their  topmost  edge.  A  single  full  length 
mirror  can  accommodate  all  people,  including 
children. 

A4.21  Shower  Stalls. 

A4.21.1  General.  Shower  stalls  that  are 
36  In  by  36  In  (915  mm  by  915  mm)  wide 
provide  additional  safety  to  people  who  have 
dlflkulty  maintaining  balance  because  all  grab 
bars  and  walls  are  within  easy  reach.  Seated 
people  use  the  walls  of  36  in  by  36  in  (915  mm 
by  915  mm)  showers  for  back  support.  Shower 
stalls  that  are  60  In  (1525  mm)  wide  and  have 
no  curb  may  Increase  usability  of  a  bathroom 
by  wheelchair  users  because  the  shower  area 
provides  additional  maneuvering  space. 

A4.22  Toilet  Rooms. 

A4.22.3  Clear  Floor  Space,  in  momy  small 
facilities,  single-user  restrooms  may  be  the  only 
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A4.22  ToUet  Rooms 


JacOmes  provided  Jot  aJl  buOdtng  users.  In 
addition,  the  gutdeltnes  allow  the  use  qf 
"unisex"  or  "family'  accessible  toilet  rooms  in 
alterations  when  technical  ii\feasibility  can  be 
demonstrated.  Experience  has  shown  that  the 
provision  of  accessible  'unisex'  or  single-user 
restrooms  is  a  reasoruible  ivay  to  provide  access 
for  wheelchair  users  and  any  atteruiants, 
especially  when  attendants  are  of  the  opposite 
sex.  Since  these  facilities  have  proven  so  usefiiL 
it  is  often  considered  advantageous  to  install  a 
"unisey  toilet  room  in  new  facilities  in  addition 
to  making  the  multi-stall  restrooms  accessible, 
especially  in  shopping  malls,  large  auditoriums, 
and  convention  cerUers. 

Figure  28  (section  4. 1 6)  provides  minimum  dear 
floor  space  dimensions  for  toilets  in  accessible 
"unisex"  toilet  rooms.  The  dotted  lines  designate 
the  minimum  clear  floor  space,  depending  on 
the  direction  ofapproacK  required  for  wheel- 
chair users  to  transfer  orvto  the  water  closet 
The  dimensions  (if  48  in  (1220  mm)  and  60  in 
(1525  mm},  respectively,  correspond  to  the 
space  requtredfor  the  tivo  common  transfer 
approaches  utilized  by  wheelchair  users 
(see  Fig.  A6).  It  te  important  to  keep  tn  mtnd  that 
the  placement  of  the  lavatory  to  the  immediate 
side  of  the  water  closet  wd  preclude  the  side 
approach  transfer  iRustnUed  in  Figure  A6(b). 
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To  accommodate  the  side  tranter,  the  space 
adjacent  to  the  water  doset  must  remain  dear 
of  obstruction  for  42  in  (1065  mm)  from  the 
centerlbieqfthe  toilet  (Figure  28)  and  the  lava- 
tory must  not  be  located  wUhin  this  dear  space. 
A  turning  circle  or  T-tum  the  clear  floor  space 
at  the  lavatory,  and  maneuvertng  space  at  the 
door  must  be  considered  when  determtntng  the 
possible  wall  locations.  A  privacy  latch  or  other 
accessible  means  of  ensuring  privacy  durir^  use 
should  be  provided  at  the  door. 

RECOMMENDAJKWS: 

1.  In  new  corvstrucHon,  accessible  single- user 
restrooms  may  be  desirable  in  some  situations 
because  they  can  accommodate  a  wide  variety 
ofbuttdir^  users.  However,  they  cannot  be  used 
in  lieu  of  making  the  multi-staR  toilet  rooms 
accessible  as  required. 

2.  Where  strict  compliance  to  the  guidelines  fa- 
accessible  toilet  facilities  is  technically  infeaslble 
in  the  alteration  of  existirxg  facilities,  accessible 
"unisex"  toilets  are  a  reasonable  aUemative. 

3.  In  designir^  accessible  sirigle-user  restrooms. 
the  provisions  of  adequate  space  to  aUow  a  side 
transfer  wHl  provide  accommodation  to  the 
largest  rmmber  of  wheelchair  users. 
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,  Bathlnc  PadUtlM,  and  Shower  Rooms 


A4.23  Bathrooms.  Bathing  Facilities, 
and  Shower  ttooms. 

A4.23.3  Clea^  Floor  Spaee.  Figure  A7 
shoux  twoposstole  corffiguratlons  of  a  toilet 
room  with  a  roU-ln  shower.  The  specific  shower 
stvnvn  is  des^gmed  toJU.  exactly  within  the 
dimensions  <^a  Standard  bathtub.  Since  the 
shower  does  not  have  a  Up,  the  floor  space  can 
be  used  for  required  maneuvering  space.  This 
ivould  permit  a  totiet  room  to  be  smaller  than 
would  be  permitted  wtth  a  bathtub  and  still 
provide  enough  floor  space  to  be  considered 
accessible.  ThLs  design  can  provide  accessibility 
in  facilities  where  space  is  at  a  premium  lie., 
hotels  and  medical  care  facilities).  The  alternate 
roll-in  shower  (ijg.  57bl  also  provides  sufficient 
room  for  the  T-tUm'  and  does  not  require 
plumbing  to  be  on  more  than  one  wall 

A4.23.9  If  edlelne  CabineU.  Other  alter- 
natives for  storl^ig  medical  and  personal  care 
items  are  very  useful  to  disabled  people. 
Shelves,  drawer*,  and  floor-mounted  cabinets 
can  l)e  provided  within  the  reach  ranges  of 
disabled  people. 


§2 
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A4.26  ffandraila.  Chrab  Bart,  and  Tub 
and  Shower  Seats. 

A4.26.1  Qenexal.  Many  disabled  people  rely 
heavily  upon  grab  bars  and  handrails  to  main- 
tain balance  and  prevent  serious  Calls.  Many 
people  brace  their  forearms  between  supports 
and  walls  to  give  them  more  leverage  and 
stability  in  maintaining  balance  or  for  lifting. 
The  grab  bar  clearaix:e  of  1-1/2  in  (38  mm) 
required  m  this  guideline  is  a  safety  clearance 
to  prevent  li^urles  resulting  from  arms  slipping 
through  the  openings.  It  also  provides  adequate 
gripping  room. 

A4.26.2  Slse  and  Spacing  of  Grab  Bars 
and  Handrails.  This  specification  allows  for 
alternate  shapes  of  handrails  as  long  as  they 
allow  an  opposing  grip  similar  to  that  provided 
by  a  circular  section  of  1-1/4  Into  1-1/2  in 
(32  mm  to  38  mm). 

A4.27  Controls  and  Operating 
Mechanisms, 

A4.27.3  Height.  Fig.  ASflaiher  Wustrates 


required 
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(b) 
sue  Reach  Possible 


Fig.  A8 
Control  Reach  Limitations 
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A4.28  Alarms 


TTumdcdory  and  advisory  control  mounting 
height  provisions  Jar  typical  equipment 

Electrical  receptades  installed  to  serve  indi- 
vidual appUances  and  not  intended  for  regular 
or  frequent  use  by  building  occiqxaxts  are  not 
required  to  be  mounted  wtthin  the  specified 
reach  ranges.  Examples  would  be  receptacles 
installed  spec^kxtUy  for  waJH-moimted  clocks, 
refrigerators,  and  microwcux  ovens. 

A4.28  Alarms. 

A4.28.2  Audible  Alanns.  Audible  emergency 
signals  must  have  an  Intensity  aiul  frequeixy 
that  can  attract  the  attention  of  Individuals 
who  have  partial  hearing  loss.  People  over  60 
years  of  age  generally  have  difficulty  perceiving 
frequencies  higher  than  10.000  Hz.  An  alarm 
signal  which  has  a  periodic  element  to  Us  signal 
such  as  single  stroke  beUs  (clang-pause-clang- 
pause),  hi-UJw  (up-down-up-dowr\)  and  fast 
whoop  (on-ojf-on-qff)  are  best  Avoid  continuous 
or  reverberating  tones.  Select  a  signal  which  has 
a  sound  characterized  h/  three  or  Jour  clear 
tones  without  a  great  deal  of  yioise'  in  between 

A4.28.3  Visual  Alanns.  The  speclflcations  in 
this  section  do  not  preclude  the  use  of  zoned  or 
coded  alarm  sjrstems. 

A4.28.4  Auadllaxj  Alanns.  Locating  visual 
emergeixy  alarms  in  rooms  where  persons  who 
are  deaf  may  work  or  reside  alone  can  ensure 
that  they  will  always  be  warned  when  an 
emergency  alarm  is  activated.  To  be  effective, 
such  devices  must  be  located  and  oriented  so 
that  they  will  spread  signals  and  reflections 
throughout  a  sjiace  or  raise  the  overall  light 
level  sharply.  However,  visual  alarms  alone  are 
not  necessarily  the  best  means  to  alert  sleepers. 
A  study  conducted  by  Underwriters  Laborcdary 
(UU  concluded  that  a  flashing  light  more  than 
seven  times  brighter  was  required  (110  amdela 
v.  15  ccmdela,  at  the  same  distance)  to  awaken 
sleepers  as  was  needed  to  alert  awake  sulfjects 
In  a  normal  daytime  iRuminated  room. 

For  hotel  and  other  rooms  where  people  are 
Ukely  to  be  asleep,  a  signal-acttvated  vibrator 
placed  between  mattress  arvd  box  spring  or 
under  a  pOlow  was  found  byVLtobe  much 
more  effective  tn  alerting  sleepers.  Many  readily 
available  devices  are  sound-activated  so  thoU. 
they  could  respond  to  an  alarm  clock,  dock 


radio,  wake-up  telephone  call  or  room  smoke 
detector.  Activation  by  a  building  alarm  system 
can  either  be  accampltshed  by  a  separate  circuit 
activating  an  auditory  alarm  which  wouLd,  In 
turn,  trigger  the  vibrator  or  by  a  signal  transmit- 
ted through  the  ordinary  1  lO-voU  outlet  Trans- 
mission of  sigrxais  through  the  power  line  is 
relatively  simple  and  is  the  basis  of  common 
inexpensive  remote  light  control  systems  sold  In 
many  department  arvd  electronic  stores  for  home 
use.  So-caUed  'wireless'  Intercoms  operate  on 
the  same  principal 

A4.29  Detectable  Warning. 

A4.29.2  Detectable  Warnings  on  Walking 
Surfices.  The  material  used  to  provide  con- 
trast should  contrast  by  at  least  70%.  Contrast 
tn  percent  is  determined  by: 

Contrast  =  l(B,  -  B^l/B,}  x  100 

where  fl,  =  light  reflectance  value  (LRV)  of  the 
lighter  area 

cold  B,  »  Ught  reflectance  value  (LRV)  of  the 
darker  area. 

Note  that  In  any  application  both  white  and 
black  are  never  absolute:  thus,  B,  never  equals 
100  and  B,  is  always  greater  than  0. 

A4.30  Signage. 

A4.30.1  General,  in  building  complexes 
where  finding  locations  independently  on  a 
routine  basis  may  be  a  necessity  (for  example. 
college  campuses),  tactile  maps  or  prerecorded 
instructions  can  be  very  helpful  to  visually 
impaired  people.  Several  maps  and  auditory 
Instructions  have  been  developed  and  tested 
for  specific  applications.  The  type  of  map  or 
Instructions  used  must  be  based  on  the  Infor- 
mation to  be  communicated,  which  depends 
highly  on  the  type  of  buildings  or  users. 

Landmarks  that  can  easily  be  distinguished 
by  visually  Impaired  individuals  are  useful  as 
orientation  cues.  Such  cues  include  changes 
in  Illumination  level,  bright  colors,  unique 
patterns,  wall  murals,  location  of  special 
equipment  or  other  architectural  features. 

Many  people  with  disabilities  have  llmltaUons 
in  movenient  of  their  heads  and  reduced 
peripheral  vision.  Thus,  signage  positioned 
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A4.30  Signage 


perpendicular  to  the  path  of  travel  Is  easiest  for 
them  to  notlcei  People  can  generally  distinguish 
signage  wlthlh  an  aJigle  of  30  degrees  to  either 
side  of  the  cenjterllnes  of  their  faces  without 
moving  their  Heads. 

A4.30.2  Cliakacter  Proportion.  The  legibil- 
ity of  printed  dharacters  Is  a  function  of  the 
viewing  distance,  character  height,  the  ratio  of 
the  stroke  width  to  the  height  of  the  character, 
the  contrast  ol  color  between  character  and 
background,  a^d  print  font.  The  size  of  charac- 
ters must  be  biased  upon  the  intended  viewing 
distance.  A  seferely  nearsighted  person  may 
have  to  be  much  closer  to  recognize  a  character 
of  a  given  size  than  a  person  with  normal  visual 
acuity. 

A4.30.4  Raided  €uid  Brailled  Character* 
and  PietoricU  Symbol  Signs 
CPictogrtunsJ^  The  standard  dimensions  for 
liierary  Braille  are  asJoUows: 


Dotdianuier 


Inter-dot  i  pacing 


Horizonta 
between 


Vertical 
between 


separation 
6eUs 


s*jxiraaon 


ceUs 


.059  tn. 


.090  m. 


.241  frL 


.395  m. 


Raised  borders  around  signs  containing  raised 
characters  may  make  them  confusing  to  read 
unless  the  border  Js  set  far  away  from  the 
characters.  ActessiiAe  signage  with  descriptive 
materials  about  public  buildings,  monuments, 
and  objects  oftultwal  interest  may  not  provide 
sufficienUy  det^iHed  and  meaningful  informatiorL 
Interpretive  guides,  audio  tape  devices,  or  other 
methods  may  ^  more  effective  in  presenting 
such  bxfo 

A4.30.5  Finish  tind  Contrast.  An  eggsheU 
Jintshdl  to  19  degree  gloss  onGOdegree 
glossimeter)  Is  recommended.  Research  indi- 
cates that  signi  are  more  legible  for  persons 
wUh  low  visiori  when  characters  contrast  with 
their  backgrowtd  by  at  least  70  percent 
Contrast  tn  pertent  shall  be  determined  by: 

Contr  ist  =  l(B,  ■  Bj)/BJ  x  100 
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where  B,  >  light  reflectance  value  (LRV)  of  the 
lighter  area 

and  B,  >  light  reflectance  value  (LRV)  qfthe 
darker  area. 

Note  that  tn  any  application  both  white  and 
black  are  never  absolute;  thus,  B,  never  equals 
100  and  B,  is  always  greater  than  0. 

The  greatest  readability  Is  usually  achieved 
through  the  use  of  light-colored  characters  or 
symbols  on  a  dark  background. 

A4.30.7  Symbols  qfAceessibUityfor 
Different  Types  <if  Listening  Systems. 

Paragraph  4  of  thts  section  requires  signage 
indlcattng  the  availability  of  an  assistive  listen- 
irrg  system.  An  appropriate  message  should  be 
displayed  with  the  international  symbol  of 
access  for  hecwtng  loss  since  this  symbol  con- 
veys general  accessibility  for  people  with  hear- 
ing loss.  Some  suggestions  are: 

INFRARED 

ASSISnVE  USTENINC  SYSTEM 

AVAILABLE 

PLEASE  ASK 

AVNO  LOOP  IN  USE 

TURN  T-SWrrCH  FOR 

BETIER  HEARING 

OR  ASK  FOR  HELP 


FM 

ASSISJTVE  USTENINC 

SYSTEM  AVAILABLE 

PLEASEASK 

The  symtMl  may  be  used  to  notify  persons  qfthe 
availability  of  other  awdliary  cUds  and  services 
such  as:  real  time  captioning,  captioned  note 
taking,  sign  Uwguage  Interpreters,  and  oral 
interpreters. 

A4.30.8  Illumination  Levels.  Illumination 
levels  an  the  sign  surface  shall  be  in  the  100  to 
300  Iwc  range  (10  to  SOfootcandles)  and  shall 
be  uniform  over  the  sign  surface.  Signs  shall  be 
located  such  that  the  illumination  level  on  the 
surface  of  the  sign  Is  not  signtfkxuUly  exceeded 
by  the  ambient  light  or  visible  bright  Ughtir^ 
source  behind  or  InfrorU  qfthe  sign. 
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A4.31  Telephones. 

A4.31.3  Mounting  Height.  In  localities 
where  the  dial-tone  first  system  Is  In  operation, 
calls  can  be  placed  at  a  coin  telephone  through 
the  operator  without  Inserting  coins.  The 
operator  button  is  located  at  a  height  of  46  in 
(11 70  mm)  If  the  coin  slot  of  the  telephone  is 
at  54  In  (1370  mm).  A  generally  available 
public  telephone  with  a  coin  slot  mounted 
lower  on  the  equipment  would  allow  universal 
Installation  of  telephones  at  a  height  of  48  In 
(1220  mm)  or  less  to  all  operable  parts. 

A4.31 .9  Text  Telephones.  A  public  text 
telephone  may  be  an  integrated  text  telephone 
pay  phone  unit  or  a  conventional  portable  text 
telephone  that  is  permanently  q/Jlxed  within,  or 
acycuxnt  to.  the  telephone  enclosure.  In  order  to 
be  usable  with  a  pay  phone,  a  text  telephone 
which  is  not  a  siiTgle  integrated  text  telephone 
pay  phone  untt  will  require  a  shelf  large  enough 
(lb  tn  (255mw)  wide  by  10  in  (255  mm}  deep 
wtth  a  6  in  (150  mm)  vertical  clearance  mini- 
mwTi)  to  accommodate  the  device,  an  electrical 
outlet  and  a  power  cord.  Movable  or  portable 
text  telephones  may  be  used  to  provide  equiva- 
lentfacilitatiorL  A  text  telephone  should  be 
readily  available  so.that  a  person  using  it  may 
access  the  text  telephone  easily  and  conven- 
ienJQy.  As  currently  designed  pocket-type  text 
telephones  for  personal  use  do  not  accommodate 
a  wide  range  ^  users.  Such  devices  would  not 
be  considered  substanttaUy  equivalent  to  can- 
ventioncd  text  telephones.  However,  tn  the  future 
as  technology  deuelops  this  could  change. 

A4.32  Fixed  or  Built-in  Seating 
and  Tables. 

A4.32.4  Height  of  Tables  or  Counter*. 

Different  types  of  work  require  different  taWc 
or  counter  heights  for  comfort  and  optimal 
performance.  Light  detailed  work  such  as 
writing  requires  a  table  or  cotmter  close  to 
elbow  height  for  a  standing  person.  Heavy 
manual  work  such  as  rolling  dough  requires  a 
counter  or  table  height  about  10  in  (255  mm) 
below  elbow  height  for  a  standing  person.  This 
principle  of  high/low  table  or  counter  heights 
also  applies  for  seated  persons:  however,  the 
limiting  condition  for  seated  manual  work  is 
clearance  under  the  table  or  counter. 


A4.31  Telephones 


Table  Al  shows  convenient  counter  heights  for 
seated  persons.  The  great  variety  of  heights  for 
comfort  and  optimal  performance  indicates  a 
need  for  alternatives  or  a  compromise  in  height 
If  people  who  stand  and  people  who  sit  will  be 
using  the  same  counter  area. 

Table  Al 

Convenieiit  Heights  of  Tables 

and  Counters  for  Seated  People* 


Short 

Tall 

Women 

Men 

Condition*  of  Um 

Ini 

Bun 

1&  IDflA 

Seated  In  a  wheelchair 

Manual  work- 

' 

Desk  or  removeable 

armrests 

26 

660 

30    760 

Fixed,  full-size  armrests* 

32* 

815 

32*    815 

Light  detailed  work: 

Desk  or  removable 

armrests 

29 

735 

34    865 

Fixed,  full-size  armrests* 

32» 

815 

34    865 

Seated  In  a  16-ln.  (405-mm) 

High  chair 

Manual  work 

26 

660 

27    685 

Light  detailed  work 

28 

710 

31    785 

'  All  dimensions  are  based  on  a  work-surface 
thickness  of  1  1/2  in  (38  mm)  and  a  clearance 
of  1  1/2  in  (38  mm)  betAveen  legs  and  the 
underside  of  a  work  surface. 

'This  type  of  wheelchair  arm  does  not  Interfere 
with  the  positioning  of  a  wheelchair  under  a 
work  surface. 

'This  dimension  is  limited  by  the  height  of  the 
armrests:  a  lower  height  would  be  preferable. 
Some  people  in  this  group  prefer  lower  work 
surfaces,  which  require  positioning  the  wheel- 
chair back  from  the  edge  of  the  counter. 


A4.33  Assembly  Areas. 

A4.33.2  Sise  of  Wheelchair  Loeations. 

Spaces  large  enough  for  two  wheelchairs  allow 
people  who  are  coming  to  a  performaiKe 
together  to  sit  together. 

A4.33.3  PUcement  of  Wheelchair 
Locations.  The  location  of  wheelchair  areas 
can  be  planned  so  that  a  variety  of  positions 
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Table  A2.  Sumiaaiy  of  Aaslstlve  Listening  Debtees 


Itjlg; 


within  the  seatl^ig  area  are  provided.  This  will 
allow  choice  In  tlewing  and  price  categories. 

BuUding/Ufe  sajety  codes  set  mintmiun 
distances  between  rows  of  fixed  seats  wtth 
consideraaon  oj\the  number  of  seats  tn  a  rxnv, 
the  exit  aisle  width  and  arrangement,  and  the 
UxxLtion  of  exit  doors.  'Continental'  seating, 
with  a  greater  nktmber  of  seats  per  row  and  a 


commensurate  tncrease  tn  row  spacing  and  exit 
doors.  facdUates  emergency  egress  for  all  people 
arvd  increases  ease  of  access  to  mid-row  seats 
especially  for  people  who  walk  wtth  difficulty. 
Consideration  of  this  positive  attribute  of 
'continental'  seating  should  be  included  along 
wtth  aR  other  factors  tn  the  design  affixed 
seating  areas. 


Systeii 


Table  A2.  Summary  qf  Assistive  Listening  Devices 


Induction  Loop 

Transmitter  Trinaducer 
wired  to  inductJCn  loop 
around  Ustenlnd  area. 

Receiver  Self-caitalned 
Induction  receiver  or 
personal  hearinf  aid 
with  telecolL 


FM 

Transmitter  F^shllght- 
stzed  worn  by  s]  «aker. 

Receiver  With  i  ersonal 
hearing  aid  via  1  >A1  or 
Induction  neck-  oop  and 
telecoil;  or  self-dontalned 
with  earphene(a  . 


Infrared 

Transmitter  En)ltterln 
Une-of-slght  wit 
receiver. 
Receiver  Self-( 
Or  with  persona 
aid  via  DAI  or  I 
neckloop  and  teli 


Source:  BehabBrlel 
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Advantages 


Cost-Effective* 
Low  Maintenance 
Easy  to  use 
Unobtrusive 
May  be  possible  to 
integrate  into  existing 
public  address  system. 
Some  hearing  aids  can 
function  as  receivers. 


Highly  portable 

Different  channels  allow 
use  by  different  groups 
within  the  same  room. 

High  user  mobility 

Variable  for  large  range 
of  hearing  losses. 


Easy  to  use 
Insures  privacy  or 

confidentiality 
Moderate  cost 
Can  often  be  integrated 

into  existing  public 

address  system. 


Disadvantages 


Signal  spills  over  to 
adjacent  rooms. 
Susceptible  to  electrical 
interference. 
Limited  portability 
Inconsistent  signal 
strength. 

Head  position  affects 
signal  strength. 
Lack  of  standards  for 
induction  coil 
performance. 


High  cost  of  receivers 
Equipment  fragile 
Equipment  obtrusive 
High  maintenance 
Expensive  to  maintain 
Custom  fitting  to 
individual  user  may  be 
required. 


Une-of-sight  required 
between  emitter  and 
receiver. 

IneffecUve  outdoors 
Limited  portability 
Requires  installation 


Typical 
Applications 


Meeting  areas 

Theaters 

Churches  and  Temples 

Conference  rooms 

Classrooms 

TV  viewing 


Classrooms 
Tour  groups 
Meeting  areas 
Outdoor  events 
One-on-one 


Theaters 

Churches  and  Temples 
Auditoriums 
Meetings  requiring 
confidentiality 
TVvlewlng 


Nadonid  Institute  on  Disability  and  Rehabilitation  Research.  Washington.  DC.  Vol.  XII.  No.  ID.  (1990). 
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A5.0  RMUvnuits  and  Calieteilas 


A4.33.6  PUeement  of  Uttenlng 
SyteBM.  A  distance  of  50  ft  (15  m)  allows 
a  person  to  distinguish  peifonnere'  facial 
expressions. 

A4.33.7  Types  of  listening  Systems.  An 

assistive  listening  system  appropriate  for  an 
assembly  area  for  a  group  of  persons  or  where 
the  spec^  individuals  are  not  known  tn  ad- 
vance, such  as  a  playhouse,  lecture  hall  or 
movie  theater,  may  be  different  from  the  system 
appropriate  for  a  particular  Individual  provided 
as  an  auxiliary  aid  or  as  part  of  a  reasonable 
accommodation.  The  expropriate  device  for  an 
individual  is  the  type  that  individual  can  use, 
whereas  the  appropriate  system  for  an  assem- 
bly area  will  necessarily  be  geared  toward  the 
'average'  or  aggregate  needs  of  various  indi- 
viduals. A  listening  system  that  can  be  used 
from  any  seat  in  a  seating  area  is  the  most 
flexible  way  to  meet  this  specification.  Ear- 
phone Jacks  with  variable  volume  controls  can 
benefit  only  people  who  have  slight  hearing  loss 
and  do  not  help  people  who  use  hearing  aids. 
At  the  present  time,  magnetic  induction  loops 
are  the  most  feasible  type  of  listening  system 
for  people  who  use  hearing  aids  equipped  with 
T-cods.'  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
inductive  pick-ups  cannot  use  them  wUhoul 
special  receivers.  Radio  frequency  systems  can 
be  extremely  eflectlve  and  inexpensive.  People 
without  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  a  special  receiver  to 
use  them  as  they  arc  presently  designed.  If 
hearing  aids  had  a  jack  to  allow  a  by- pass  of 
microphones,  then  radio  frequency  systems 
would  be  suitable  for  people  with  and  without 
hearing  aids.  Some  listening  systems  may  be 
subject  to  Interference  from  other  equipment 
and  feedback  from  hearing  aids  of  people  who 
are  using  the  systems.  Such  interference  can 
be  controlled  by  careful  engineering  design 
that  anticipates  feedback  sources  in  the 
surrounding  area. 

Table  A2,  reprintedfrom  a  Natiorval  Institute  of 
DtsabUtty  and  RehabUUation  Research  'Rehab 
Brief '  shows  some  qf  the  advantages  and 
disadvantages  ofdljjerent  types  ofassisUve 
llstentng  systems.  In  addtUon.  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board}  has  published  a  pamphlet  on 
Assistive  Listening  Systems  which  Uists  demon- 
stration centers  across  the  country  where 
technical  assistance  can  be  obtained  in  selecting 
and  instaRing  appropriate  systems.  The  state  of 

MLUNQ  COM  4t10-U-C 


New  York  has  cdso  adopted  a  detailed  technical 
spec(/loatton  which  may  be  us^fuL 

A5.0  Restaurants  and  CqfeterioM, 

A5.1  General.  Dtrdr^  counters  (where  there 
Is  no  service)  are  typtcally  found  in  small 
carry-out  restaurants,  bakeries,  or  coffee  shcjps 
and  may  only  be  a  rvarrow  eating  surface 
attached  to  a  wall  This  section  requires 
that  where  such  a  dtntr^g  counter  is  provided, 
a  portion  qf  the  counter  shall  be  at  the  required 
accessible  height 

A7.0  Business  tmd  Mercantile. 

A7.2(3)  Assistive  Listening  Devices.  At  all 

sales  and  service  counters,  teller  windows,  box 
offices,  and  tr\formation  kiosks  where  a  physical 
barrier  separates  service  personnel  and  custom- 
ers, it  Is  recommended  that  at  least  one  perma- 
nently Installed  asststtve  llstenir^  device  com- 
plytng  with  4.33  be  provided  at  each  locadon  cr 
series.  Where  asststtve  Itstenir^  devices  are 
installed,  signage  should  be  provided  iden- 
tfyir^  those  stations  which  are  so  equipped. 

A7.3  Check-out  Aisles.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
checkout  aisles.  A  counter  without  an  aisle  (7.2) 
can  be  approached  from  more  than  one  direction 
such  as  in  a  convenience  store.  In  order  to  use 
a  check-out  aisle  (7.3),  customers  must  enter  a 
defined  area  (an  aisle)  at  a  particular  point,  pay 
for  goods,  and  exit  at  a  particular  point 

A10.3  Fixed  Facilities  and  Stations. 

Al  0.3.1(7)  Route  Signs.  One  means  of 
making  control  buttons  on  fare  vending  ma- 
chines usable  by  persons  with  vision  impair- 
ments is  to  raise  them  above  the  surrounding 
surface.  Those  activated  by  a  mechanical 
motion  are  likely  to  be  more  detectable.  If 
farecard  veruUng,  collection,  and  ac^ustment 
devices  are  designed  to  accommodate  farecards 
having  one  tactually  disttrxctive  comer,  then  a 
person  who  hxis  a  vision  in^xiirment  will  Insert 
the  card  with  greater  ease.  Token  collection 
devices  that  are  designed  to  accorrvnodate 
tokens  which  are  perforated  can  allow  a  person 
to  distinguish  more  readily  between  tokens 
and  common  coins.  Thoughtful  placement  qf 
accessible  gates  and  fare  vending  machines 
tn  relation  to  inaccessible  devices  will  make 
their  use  and  detection  easier  for  all  persons 
with  dlsabaaies. 


All 
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Appendix  B  to  Part  ^7— UNTTA  Regional 
Offices  I 

Region  I,  Urban  Mass  m-ansportation 

Administration.  206  Rederal  Plaza.  Suite 

2940,  New  York,  NY  10278 
Region  U,  Urban  Mass  I'ransportation 

Administration.  Transportation  Systems 

Center,  Kendall  Square.  55  Broadway,  Suite 

921.  Cambridge.  MA  ^2142 
Region  III,  Urban  Mass^Transportation 

Administration,  841  Chestnut  Street,  Suite 

714,  Philadelphia,  PA  19107 
Region  IV,  Urban  MassjTransportation 

Administration,  1720peachtree  Road  NW„ 

Suite  400,  Atlanta,  CA  30309 
Region  V,  Urban  Mass  Transportation 

Administration,  55  East  Monroe  Street, 

Room  1415,  Chicago,  h.  60603 
Region  VI,  Urban  MasslTransportation 

Administration,  819  Taylor  Street.  Suite 

9A32.  Ft.  Worth.  TX  5  6102 
Region  VH.  Urban  Masi  Transportation 

Administration.  6301  flockville  Road,  Suite 

303,  Kansas  City.  MSi64131 
Region  VIII,  Urban  Ma^  Transportation 

Administration,  Federal  Office  Building. 

1961  Stout  Street,  5th 

80294 
Region  DC,  Urban  Mass 


Floor.  Denver,  CO 

Transportation 
Administration,  211  N  Iain  Street.  Room 
1160.  San  Francisco.  I  :A  94105 
Region  X,  Urban  Mass  '  'ransportation 


Administration,  3142 


'ederal  Building,  915 


Second  Avenue,  Seat  le,  WA  98174 
Appendix  C  to  Part  3 1 — Certifications 


iva\  ?i 


ser  ice 
;  disabil  ities 


lefit 


Certification  of  Equi 

The  (name  of  agency 
demand  responsive 
individuals  with 
individuals  who  use 
equivalent  to  the  level 
offered  to  individuals ' 
Such  service,  when 
provided  in  the  most  in 
feasible  and  is  equiva 

(1)  Response  time 

(2)  Fares; 

(3)  Geographic  servic  • 

(4)  Hours  and  days  ol 

(5)  Restrictions  on  tri|  i 

(6)  Availability  of  inf 
reservation  capability: 

(7)  Constraints  on 
availabihty. 

In  accordance  with  4! 
entities  operating 
systems  for  the  general 
fmancial  assistance 
Urban  Mass 
certiHcation  with  the 
program  office  before 
inaccessible  vehicle 
receiving  UMTA  funds 
certification  with  the 
program  office.  Such 
UMTA  funds  under  any 
UMT  Act  must  file  the 
appropriate  UMTA 
certification  is  valid 
year  from  its  date  of 


77/  Service 

certifies  that  its 
offered  to 
including 
is 
quality  of  service 
ithout  disabihties. 

in  its  entirety,  is 
I  egrated  setting 
with  respect  to: 


wh  eelchairs, 
ind  ( 


viei  ^ed 


purpose: 
ation  and 
I  nd 


f(  rma 


cai  acity  or  service 


:  dema  id 


filiig 


(name  of  authorized  off  cial) 


(title) 


area: 
service: 


CFR  37.77,  public 

responsive 
}ublic  which  receive 
unc  er  section  16  of  the 
Transportation  Act  must  file  this 
ap  propriate  state 
pi  ocuring  any 

public  entities  not 
hall  also  file  the 
a|f)ropriate  state 

ic  entities  receiving 
other  section  of  the 
c  ertiRcation  with  the 
regi  >nal  office.  This 
forjno  longer  th^n  one 


SuJi 


pu}|; 


(signature] 

MPO  Certification  of  Paratranait  Plan 

The  (name  of  Metropolitan  Planning 
Organization)  hereby  certifies  that  it  has 
reviewed  the  ADA  paratransit  plan  prepared 
by  (name  of  submitting  entity  (ies))  as 
required  under  49  CFR  part  37. 139(h)  and 
Rnds  it  to  be  in  conformance  with  the 
transportation  plan  developed  under  49  CFR 
part  613  and  23  CFR  part  450  (the  UMTA/ 
FHWA  joint  planning  regulation).  This 
certification  is  valid  for  one  year. 

signature 

name  of  authorized  official 

tiUe 

date 

Existing  Paratransit  Service  Survey 

This  is  to  certify  that  (name  of  public  entity 
(ies))  has  conducted  a  survey  of  existing 
paratransit  services  as  required  by  49  CFR 
37.137  (a). 

signature 

name  of  authorized  official 

titie 

date 

Included  Service  Certification 

This  is  to  certify  that  service  provided  by 
other  entities  but  included  in  the  ADA 
paratransit  plan  submitted  by  (name  of 
submitting  entity  (ies))  meets  the 
requirements  of  49  CFR  part  37.  subpart  F 
providing  that  ADA  eligible  individuals  have 
access  to  the  service:  the  service  is  provided 
in  the  manner  represented:  and,  that  efforts 
will  be  made  to  coordinate  the  provision  of 
paratransit  service  offered  by  other 
providers. 

signature 

name  of  authorized  official 

titie 

date 

Joint  Plan  Certification  I 

This  is  to  certify  that  (name  of  entity 
covered  by  joint  plan)  is  committed  to 
providing  ADA  paratransit  service  as  part  of 
this  coordinated  plan  and  in  conformance 
with  the  requirements  of  49  CFR  part  37, 
subpart  F. 

signature 

name  of  authorized  official 

titie 

date 


Joint  Plan  Certification  II 

This  is  to  certify  that  (name  of  entity 
covered  by  joint  plan)  will,  in  accordance 
with  49  CFR  37.141.  maintain  current  levels  of 
paratransit  service  until  the  coordinated  plan 
goes  into  effect. 

signature 

name  of  authorized  official 


tide 


date 

State  Certification  that  Plans  have  been 
Received 

This  is  to  certify  that  all  ADA  paratransit 
plans  required  under  49  CFR  37.139  have 
been  received  by  (state  DOT) 

signature 

name  of  authorized  official 

titie 

date 

Appendix  D  to  Part  37 — Construction 
and  Interpretation  of  Provisions  of  49 
CFR  part  37 

This  appendix  explains  the  Department's 
construction  and  interpretation  of  provisions 
of  49  CFR  pari  37.  It  is  intended  to  be  used  as 
definitive  guidance  concerning  the  meaning 
and  implementation  of  these  provisions.  The 
Appendix  is  organized  on  a  section-by- 
section  basis.  Some  sections  of  the  rule  are 
not  discussed  in  the  Appendix,  because  they 
are  self-explanatory  or  we  do  not  currently 
have  interpretive  material  to  provide 
concerning  them. 

The  Department  also  provides  guidance  by 
other  means,  such  as  manuals  and  letters. 
The  Department  intends  to  update  this 
Appendix  periodically  to  include  guidance, 
provided  in  response  to  inquiries  about 
specific  situations,  that  is  of  general 
relevance  or  interest. 

Amendmento  to  49  CFR  Part  27 

Section  27.67(d)  has  been  revised  to 
reference  the  Access  Board  facility  guidelines 
(found  in  appendix  A  to  pari  37)  as  well  as 
the  Uniform  Federal  AccessibiUty  Standard 
(UFAS).  This  change  was  made  to  ensure 
consistency  between  requirements  under 
section  504  and  the  ADA.  Several  caveats 
relating  to  the  application  of  UFAS  (e.g.,  that 
spaces  not  used  by  the  public  or  likely  to 
result  in  the  employment  of  individuals  with 
disabihties  would  not  have  to  meet  the 
standards)  have  been  deleted.  It  is  the 
Department's  understanding  that  provisions 
of  the  Access  Board  standards  and  part  37 
make  them  unnecessary. 

The  Department  is  aware  that  there  is  a 
transition  period  between  the  publication  of 
this  rule  and  the  effective  date  of  many  of  its 
provisions  (e.g.,  concerning  facilities  and 
paratransit  services)  during  which  section  504 
remains  the  basic  authority  for  accessibility 
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modifications.  In  this  interval,  the 
Department  expects  recipients'  compliance 
with  section  SM  to  look  forward  to 
compliance  with  the  ADA  provisions.  That  is, 
if  a  recipient  is  making  a  decision  about  the 
shape  of  its  paratransit  service  between  the 
publication  of  this  rule  and  January  26, 1992, 
the  decision  should  be  in  the  direction  of 
service  that  will  help  to  comply  with  post- 
January  1992  requirements.  A  recipient  that 
severely  curtailed  its  present  paratransit 
service  in  October,  and  then  asked  for  a 
three-  or  five-year  phase-in  of  service  under 
its  paratransit  plan,  would  not  be  acting 
consistent  with  this  policy. 

Likewise,  the  Department  would  view  with 
disfavor  any  attempt  by  a  recipient  to 
accelerate  the  beginning  of  the  construction, 
installation  or  alteration  of  a  facility  to  before 
January  26, 1992,  to  "beat  the  clock"  and 
avoid  the  application  of  this  rule's  facility 
standards.  The  Department  would  be  very 
reluctant  to  approve  grants,  contracts, 
exemption  requests  etc.,  that  appear  to  have 
this  effect.  The  purpose  of  the  Department's 
administration  of  section  504  is  to  ensure 
compliance  with  the  national  policy  stated  in 
the  ADA.  not  to  permit  avoidance  of  it. 

Subpart  A — General 

Section  37.3    Definitions 

The  definition  of  "commuter  authority" 
includes  a  list  of  commuter  rail  operators 
drawn  from  a  statutory  reference  in  the  ADA. 
It  should  be  noted  that  this  list  is  not 
exhaustive.  Other  commuter  rail  operators 
(e.g.,  in  Chicago  or  San  Francisco)  would  also 
be  encompassed  by  this  definition. 

The  definition  of  "commuter  bus  service"  is 
important  because  the  ADA  does  not  require 
complementary  paratransit  to  be  provided 
with  respect  to  commuter  bus  service 
operated  by  public  entities.  The  rationale  that 
may  be  inferred  for  the  statutory  exemption 
for  this  kind  of  service  concerns  its  typical 
characteristics  (e.g.,  no  attempt  to 
comprehensively  cover  a  service  area,  limited 
route  structure,  limited  origins  and 
destinations,  interface  with  another  mode  of 
transportation,  limited  purposes  of  travel). 
These  characteristics  can  be  found  in  some 
transportation  systems  other  than  bus 
systems  oriented  toward  work  trips.  For 
example,  bus  service  that  is  used  as  a 
dedicated  connecter  to  commuter  or  intercity 
rail  service,  certain  airport  shuttles,  and 
university  bus  systems  share  many  or  all  of 
these  characteristics.  As  explained  further  in 
the.discussion  of  subpart  B,  the  Department 
has  determined  that  it  is  appropriate  to  cover 
these  services  with  the  requirements 
applicable  to  commuter  bus  systems. 

The  definitions  of  "designated  public 
transportation"  and  "specified  public 
transportation"  exclude  transportation  by 
aircraft  Persons  Interested  in  matters 
concerning  access  to  air  travel  for  individuals 
with  disabilities  should  refer  to  14  CFR  part 
382,  the  Department's  regulation 
implementing  the  Air  Carrier  Access  Act. 
Since  the  facility  requirements  of  this  part 
refer  to  facilities  involved  in  the  provision  of 
designated  or  specified  public  transportation, 
airport  facilities  are  not  covered  by  this  part. 
DOI  makes  clear  that  public  and  private 
airport  facilities  are  covered  under  its  title  II 
and  title  III  regulations,  respectively. 


The  examples  given  in  the  definition  of 
"facility"  all  relate  to  ground  transportation. 
We  would  point  out  that,  since  transportation 
by  passenger  vessels  is  covered  by  this  rule 
and  by  DO)  rules,  such  vessel-related 
facilities  as  docks,  wharfs,  vessel  terminals 
etc.  fall  under  this  definition.  It  is  intended 
that  specific  requirements  for  vessels  and 
related  facilities  will  be  set  forth  in  future 
rulemaking. 

The  definitions  of  "fixed  route  system  "  and 
"demand  responsive  system"  derive  directly 
from  the  ADA'S  definitions  of  these  terms. 
Some  systems,  like  a  typical  city  bus  system 
or  a  dial-a-ride  van  system,  fit  clearly  into 
one  category  or  the  other.  Other  systems  may 
not  so  clearly  fall  into  one.of  the  categories. 
Nevertheless,  because  how  a  system  is 
categorized  has  consequences  for  the      -* 
requirements  it  must  meet,  entities  must 
determine,  on  a  case-by-case  basis,  into 
which  category  their  systems  fall. 

In  making  this  determination,  one  of  the 
key  factors  to  be  considered  is  whether  the 
individual,  in  order  to  use  the  service,  must 
request  the  service,  typically  by  making  a 
call. 

With  fixed  route  service,  no  action  by  the 
individual  is  needed  to  initiate  public 
transportation.  If  an  individual  is  at  a  bus 
stop  at  the  time  the  bus  is  scheduled  to 
appear,  then  that  individual  will  be  able  to 
access  the  transportation  system.  With 
demand-reponsive  service,  an  additional  step 
must  be  taken  by  the  individual  before  he  or 
she  can  ride  the  bus,  i.e.,  the  individual  must 
make  a  telephone  call. 
(S.  Rept.  101-116  at  54). 

Other  factors,  such  as  the  presence  or 
absence  of  published  schedules,  or  the 
variation  of  vehicle  intervals  in  anticipation 
of  differences  in  usage,  are  less  important  in 
making  the  distinction  between  the  two  types 
of  service.  If  a  service  is  provided  along  a 
given  route,  and  a  vehicle  will  arrive  at 
certain  times  regardless  of  whether  a 
passenger  actively  requests  the  vehicle,  the 
service  in  most  cases  should  be  regarded  as 
fixed  route  rather  than  demand  responsive. 
At  the  same  time,  the  fact  that  there  is  an 
interaction  between  a  passenger  and 
transportation  service  does  not  necessarily 
make  the  service  demand  responsive.  For 
many  types  of  service  (e.g.,  intercity  bus, 
intercity  rail)  which  are  clearly  fixed  route,  a 
passenger  has  to  interact  with  an  agent  to 
buy  a  ticket.  Some  services  (e.g.,  certain 
commuter  bus  or  commuter  rail  operations) 
may  use  flag  stops,  in  which  a  vehicle  along 
the  route  does  not  stop  unless  a  passenger 
flags  the  vehicle  down.  A  traveler  staying  at 
a  hotel  usually  makes  a  room  reservation 
before  hopping  on  the  hotel  shuttle.  This  kind 
of  interaction  does  not  make  an  otherwise 
fixed  route  service  demand  responsive. 
On  the  other  hand,  we  would  regard  a 
system  that  permits  user-initiated  deviations 
from  routes  or  schedules  as  demand- 
responsive.  For  example,  if  a  rural  public 
transit  system  (e.g.,  a  section  18  recipient) 
has  a  few  fixed  routes,  the  fixed  route  portion 
of  its  system  would  be  subject  to  the 
requirements  of  subpart  F  for  complementary 
paratransit  service.  If  the  entity  changed  its 
system  so  that  it  operated  as  a  route- 
deviation  system,  we  would  regard  it  as  a 


demand  reaponsive  system.  Such  a  system 
would  not  be  subject  to  complementary 
paratransit  requirements. 

The  definition  of  "individual  with  a 
disability"  excludes  someone  who  is 
currently  engaging  in  the  illegal  use  of  drugs, 
when  a  covered  entity  is  acting  on  the  basis 
of  such  use.  This  concept  is  more  important 
in  employment  and  public  accommodations 
contexts  than  it  is  in  transportation,  and  is 
discussed  at  greater  length  in  the  DO]  and 
EEOC  rules.  Essentially,  the  definition  says 
that,  although  drug  addiction  (i.e.,  the  status 
or  a  diagnosis  of  being  a  drug  abuser)  is  a 
disability,  no  one  is  regarded  as  being  an 
individual  with  a  disability  on  the  basis  of 
current  illegal  drug  use. 

Moreover,  even  if  an  individual  has  a 
disability,  a  covered  entity  can  take  action 
against  the  individual  if  that  individual  is 
currently  engaging  in  illegal  drug  use.  For 
example,  if  a  person  with  a  mobility  or  vision 
impairment  is  ADA  paratransit  eligible,  but  is 
caught  possessing  or  using  cocaine  or 
marijuana  on  a  paratransit  vehicle,  the  transit 
provider  can  deny  the  individual  further 
eligibility.  If  the  individual  has  successfully 
undergone  rehabilitation  or  is  no  longer  using 
drugs,  as  explained  in  the  preamble  to  the 
DO]  rules,  the  transit  provider  could  not 
continue  to  deny  eligibility  on  the  basis  that 
the  individual  was  a  former  drug  user  or  still 
was  diagnosed  as  a  person  with  a  substance 
abuse  problem. 

We  defined  "paratransit"  in  order  to  note 
its  specialized  usage  in  the  rule.  Part  37  uses 
this  term  to  refer  to  the  complementary 
paratransit  service  comparable  to  public 
fixed  route  systems  which  must  be  provided. 
Typically,  paratransit  is  provided  in  a 
demand  responsive  mode.  Obviously,  the  rule 
refers  to  a  wide  variety  of  demand 
responsive  services  that  are  not 
"paratransit."  in  this  specialized  sense. 

The  ADA'S  definition  of  "over-the-road 
bus"  may  also  be  somewhat  narrower  than 
the  common  understanding  of  the  term.  The 
ADA  definition  focuses  on  a  bus  with  an 
elevated  passenger  deck  over  a  baggage 
compartment  (i.e.,  a  "Greyhound-type"  bus). 
Other  types  of  buses  commonly  referred  to  as 
"over-the-road  buses,"  which  are  sometimes 
used  for  commuter  bus  or  other  service,  do 
not  come  within  this  definition.  Only  buses 
that  do  come  within  the  definition  are  subject 
to  the  over-the-road  bus  exception  to 
accessibility  requirements  in  Title  III  of  the 

ADA. 

For  terminological  clarity,  we  want  to  point 
out  that  two  different  words  are  used  in  ADA 
regulations  to  refer  to  devices  on  which 
individuals  with  hearing  impairments 
communicate  over  telephone  lines.  DOJ  uses 
the  more  traditional  term 
"telecommunications  device  for  the  deaf 
(TDD).  The  Access  Board  uses  a  newer  term, 
"text  telephone."  The  DOT  rule  uses  the 
terms  interchangably. 

The  definition  of  "transit  facility"  applies 
only  with  reference  to  the  TDD  requirement 
of  Appendix  A  to  this  Part.  The  point  of  the 
definition  is  to  exempt  from  TDD 
requirements  open  structures,  like  bus 
shelters,  or  facilities  which  are  not  used 
primarily  as  transportation  stops  or 
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terminals.  For  example,  a  drug  store  in  a 
small  town  may  sell  inti  rcity  bus  tickets,  and 
people  waiting  for  the  b  js  may  even  wait  for 
the  bus  inside  the  store.  But  the  drug  store's 
raison  d'etre  is  not  to  b(  a  bus  station.  Its- 
transjjortation  function  s  only  incidental. 
Consequently,  its  obligations  with  respect  to 
TDDs  would  be  those  re  quired  of  a  place  of 
public  accommodation  I  ly  DO]  rules. 

A  "used  vehicle"  means  a  vehicle  which 
has  prior  use:  prior,  thai  is,  to  its  acquisition 
by  its  present  owner  or  essee.  The  definition 
is  not  relevant  to  existir  g  vehicles  in  one's 
own  fleet,  which  were  o  jtained  before  the 
ADA  vehicle  accesstbili  y  requirements  took 
effect. 

A  "vanpool"  is  a  volu  itary  commuter 
ridesharing  arrangemen  using  a  van  with  a 
seating  capacity  of  more  than  seven  persons, 
including  the  driver.  Cai  pools  are  not 
included  in  the  deBnitio  i.  There  are  some 
systems  using  larger  vel'  icles  (e.g.,  buses)  that 
operate,  in  effect,  as  var  pools.  This  definition 
encompasses  such  syste  ns.  Vanpools  are 
used  for  daily  work  trips,  between 
commuters'  homes  (or  ci  illection  points  near 
them)  and  work  sites  (oi  drop  points  near 
them).  Drivers  are  themj  elves  commuters 
who  are  either  volunteeip  who  receive  no 
compensation  for  their  e  Torts  or  persons  who 
are  reimbursed  by  other  riders  for  the  vehicle, 
operating,  and  driving  cc  sts. 

The  definition  of  "wh«  elchair"  includes  a 
wide  variety  of  mobility  devices.  This 
inclusiveness  is  consiste  it  with  the 
legislative  history  of  the  ADA  (See  S.  Rept. 
101-116  at  48).  While  sor  le  mobihty  devices 
may  not  look  like  many  |  lersons'  traditional 
idea  of  a  wheel  chair,  thi  ee  and  four  wheeled 
devices,  of  many  varied  lesigns,  are  used  hv 
individuals  with  disabihiies  and  must  be 
transported.  The  definition  of  "common 
wheelchair,"  developed  )y  the  Access  Board, 
is  intended  to  help  trans:  t  providers 
determine  which  wheelc  lairs  they  have  to 
carry.  The  deRnition  invi  lives  an  "envelope" 
relating  to  the  Access  Be  ard  requirements  for 
vehicle  Ufts. 

A  lift  conforming  to  A(  cess  Board 
requirements  is  30"  x  48'  and  capable  of 
lifting  a  wheelchair/occi:  pant  combination  of 
up  to  600  pounds.  Consei  luently,  a  common 
wheelchair  is  one  that  fil  9  these  si2e  and 
weight  dimensions.  Devices  used  by 
individuals  with  disabihiies  that  do  not  fit 
this  envelope  (e.g.,  may  '  gumeys")  do  not 
have  to  be  carried. 

Section  37.5    NondiscriAiination 
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priority  seats  (e.g.,  the  so-called  "elderly  and 
handicapped"  seats  near  the  entrances  to 
buses).  A  person  with  a  disability  (e.g.,  a 
visual  impairment)  may  choose  to  take 
advantage  of  this  accommodation  or  not.  If 
not,  it  is  contrary  to  rule  for  the  entity  to 
insist  that  the  individual  must  sit  in  the 
priority  seats. 

The  prohibition  on  special  charges  applies 
to  charges  for  service  to  individuals  with 
disabilities  that  are  higher  than  charges  for 
the  same  or  comparable  services  to  other 
persons.  For  examples,  if  a  shuttle  service 
charges  S20.00  for  a  ride  from  a  given  location 
to  the  airport  for  most  people,  it  could  not 
charge  $40.00  because  the  passenger  had  a 
disability  or  needed  to  use  the  shuttle 
service's  lift-equipped  van.  Higher  mileage 
charges  for  using  an  accessible  vehicle  would 
likewise  be  inconsistent  with  the  rule.  So 
would  charging  extra  to  carry  a  service 
animal  accompanying  an  individual  with  a 
disability. 

If  a  taxi  company  charges  $1.00  to  stow 
luggage  in  the  trunk,  it  cannot  charge  $2.00  to 
stow  a  folding  wheelchair  there.  This 
provision  does  not  mean,  however,  that  a 
transportation  provider  cannot  charge 
nondiscriminatory  fees  to  passengers  with 
disabilities.  The  taxi  company  in  the  above 
example  can  charge  a  passenger  $1.00  to  stow 
a  wheelchair  in  the  trunk;  it  is  not  required  to 
waive  the  charge.  This  section  does  not 
prohibit  the  fares  for  paratransit  service 
which  transit  providers  are  allowed  to  charge 
under  $  37.131(d). 

A  requirement  for  an  attendant  is 
inconsistent  Arith  the  general 
nondiscrimination  orinciple  that  prohibits 
policies  that  unnecessarily  impose 
requirements  on  individuals  with  disabilities 
that  are  not  imposed  on  others. 
Consequently,  such  requirements  are 
prohibited.  An  entity  is  not  required  to 
provide  attendant  services  (e.g.,  assistance  in 
toileting,  feeding,  dressing)  etc. 

This  provision  must  also  be  considered  in 
light  of  the  fact  that  an  entity  may  refuse 
service  to  someone  who  engages  in  violent, 
seriously  disruptive,  or  illegal  conduct.  If  an 
entity  may  legitimately  refuse  service  to 
someone,  it  may  condition  service  to  him  on 
actions  that  would  mitigate  the  problem.  The 
entity  could  require  an  attendant  as  a 
condition  of  providing  service  it  otherwise 
had  the  right  to  refuse. 

The  rule  also  points  out  that  involuntary 
conduct  related  to  a  disability  that  may 
offend  or  annoy  other  persons,  but  which 
does  not  pose  a  direct  treat,  is  not  a  basis  for 
refusal  of  transportation.  For  example,  some 
persons  with  Tourette's  syndrome  may  make 
involuntary  profane  exclamations.  These  may 
be  very  annoying  or  offensive  to  others,  but 
would  not  be  a  ground  for  denial  of  service. 
Nor  would  it  be  consistent  with  the 
nondiscrimination  requirements  of  this  part 
to  deny  service  based  on  fear  or 
misinformation  about  the  disability.  For 
example,  a  transit  provider  could  not  deny 
service  to  a  person  with  HIV  disease  because 
its  personnel  or  other  passengers  are  afraid 
of  being  near  people  with  that  condition. 

This  section  also  prohibits  denials  of 
service  or  the  placing  on  services  of 
conditions  inconsistent  with  this  pari  on 


individuals  with  disabilities  because  of 
insurance  company  policies  or  requirements. 
If  an  insurance  company  told  a  transit 
provider  that  it  would  withdraw  coverage,  or 
raise  rates,  unless  a  transit  provider  refused 
to  carry  persons  with  disabilities,  or  unless 
the  provider  refused  to  carry  three-wheeled 
scooters,  this  would  not  excuse  the  provider 
from  providing  the  service  as  mandate  by  this 
pari.  This  is  not  a  regulatory  requirement  on 
insurance  companies,  but  simply  says  that 
covered  entities  must  comply  with  this  pari, 
even  in  the  face  of  difficulties  with  their 
insurance  companies. 

Section  37. 7    Standards  for  Accessible 
Vehicles 

This  section  makes  clear  that,  in  order  to 
meet  accessibility  requirements  of  this  rule, 
vehicles  must  comply  with  Access  Board 
standards,  incorporated  in  DOT  rules  as  49 
CFR  pari  38.  Paragraph  (b)  of  S  37.7  spells  out 
a  procedure  by  which  an  entity  (public  or 
private)  can  deviate  from  provisions  of  part 
38  with  respect  to  vehicles.  The  entity  can 
make  a  case  to  the  Administrator  that  it  is 
unable  to  comply  with  a  particular  portion  of 
part  38,  as  written,  for  specified  reasons,  and 
that  it  is  providing  comparable  compliance  by 
some  alternative  method.  The  entity  would 
have  to  describe  how  its  alternative  mode  of 
compliance  would  meet  or  exceed  the  level  of 
access  to  or  usability  of  the  vehicle  that 
compliance  with  part  38  would  otherwise 
provide. 

It  should  be  noted  that  equivalent 
facilitation  does  not  provide  a  means  to  get  a 
waiver  of  accessibihty  requirements.  Rather, 
it  is  a  way  in  which  comparable  (not  a  lesser 
degree  of)  accessibility  can  be  provided  by 
other  means.  The  entity  must  consult  with  the 
pubUc  through  some  means  of  public 
Darticipation  in  devising  its  alternative  form 
of  compliance,  and  the  public  input  must  be 
reflected  in  the  submission  to  the 
Administrator  (or  the  Federal  Railroad 
Administrator  in  appropriate  cases,  such  as  a 
request  concerning  Amtrak).  The 
Administrator  will  make  a  case-by-case 
decision  about  whether  comphance  with  part 
38  was  achievable  and,  if  not,  weather  the 
proffered  alternative  complies  with  the 
equivalent  facilitation  standard.  DOT  intends 
to  consult  with  the  Access  Board  in  making 
these  determinations. 

This  equivalent  facilitation  provision  can 
apply  to  buses  or  other  motor  vehicles  as 
well  as  to  rail  cars  and  vehicles.  An  example 
of  what  could  be  an  equivalent  facilitation 
would  concern  rail  cars  which  would  leave 
too  wide  a  horizontal  gap  between  the  door 
and  the  platform.  If  the  operator  used  a 
combination  of  bridgeplates  and  personnel  to 
bridge  the  gap,  it  might  be  regarded  as  an 
equivalent  facilitation  in  appropriate 
circumstances. 

Section  37.7(c)  clarifies  which 
specifications  must  be  complied  with  for 
over-the-road  buses  purchased  by  public 
entities  (under  subpart  D  of  part  37)  or 
private  entities  standing  in  the  shoes  of  the 
public  entity  (as  described  in  S  37.23  of  part 
37).  This  section  is  necessary  to  make  clear 
that  over-the-road  coaches  must  be 
accessible,  when  they  are  purchased  by  or  in 
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furtherance  of  a  contract  with  a  public  entity. 
While  the  October  4, 1990  rule  specified  that 
over-the-road  coaches  must  be  accessible 
under  these  circumstances,  we  had  not 
previously  specified  what  constitutes 
accessibility. 

Accordingly,  this  paragraph  specifies  that 
an  over-the-road  bus  must  have  a  lift  which 
meets  the  performance  requirements  of  a 
regular  bus  lift  (see  S  38.23)  and  must  meet 
the  interim  accessibility  features  specified  for 
all  over-the-road  buses  in  part  3,  subpart  G. 

Section  37.9    Standards  for  Transportation 
Facilities 

This  section  makes  clear  that,  in  order  to 
meet  accessibility  requirements  of  this  rule, 
vehicles  must  comply  with  appendix  A  to 
part  37,  which  incorporates  the  Access  Board 
facility  guidelines. 

Paragraph  (b)  of  §  37.9  provides  that,  under 
certain  circumstances,  existing  accessibility 
modifications  to  key  station  facilities  do  not 
need  to  be  modified  further  in  order  to 
conform  to  appendix  A.  This  is  true  even  if 
the  standards  under  which  the  facility  was 
modified  differ  from  the  Access  Board 
guidelines  or  provide  a  lesser  standard  of 
accessibility. 

To  qualify  for  this  "grandfathering." 
alterations  must  have  been  before  January  26, 
1992.  As  in  other  facility  sections  of  the  rule, 
on  alteration  is  deemed  to  begin  with  the 
issuance  of  a  notice  to  proceed  or  work  order. 
The  existing  modifications  must  conform  to 
ANSI  A-117.1.  Specifications  for  Making 
Buildings  and  Facilities  Accessible  to  and 
Usable  by  the  Physically  Handicapped  1980, 
or  the  Uniform  Federal  Accessibility 
Standard.  (UPAS). 

For  example,  if  an  entity  used  a  Federal 
grant  or  loan  or  money  to  make  changes  to  a 
building,  it  would  already  have  had  to 
comply  with  the  Uniform  Federal 
Accessibility  Standards.  Likewise,  if  a 
private  entity,  acting  without  any  federal 
money  in  the  project,  may  have  complied 
with  the  ANSI  A117.1  standard.  So  long  as 
the  work  was  done  in  conformity  with  the 
standard  that  was  in  effect  when  the  work 
was  done,  the  alteration  will  be  considered 
accessible. 

However,  because  one  modification  was 
made  to  a  facility  under  one  of  these 
standards,  the  entity  still  has  a  responsibility 
to  make  other  modifications  needed  to 
comply  with  applicable  accessibility 
requirements.  For  example,  if  an  entity  has 
made  some  modifications  to  a  key  station 
according  to  one  of  these  older  standards,  but 
the  modifications  do  not  make  the  key  station 
entirely  accessible  as  this  rule  requires,  then 
additional  modifications  would  have  to  be 
made  according  to  the  standards  of  appendix 
A.  Suppose  this  entity  has  put  an  elevator 
into  the  station  to  make  it  accessible  to 
individuals  who  use  wheelchairs.  If  the 
elevator  does  not  fully  meet  appendix  A 
standards,  but  met  the  applicable  ANSI 
standard  when  it  was  installed,  it  would  not 
need  further  modifications  now.  But  if  it  had 
not  already  done  so,  the  entity  would  have  to 
install  a  tactile  strip  along  the  platform  edge 
in  order  to  make  the  key  station  fully 
accessible  as  provided  in  this  rule.  The  tactile 
strip  would  have  to  meet  appendix  A 
requirements. 


The  rule  specifically  provides  that 
"grandfathering"  applies  only  to  alterations 
of  individual  elements  and  spaces  and  only 
to  the  extent  that  provisions  covering  those 
elements  or  spaces  are  found  in  UFAS  or 
AHSI  A117.1.  For  example,  alterations  to  the 
telephones  in  a  key  station  may  have  been 
carried  out  in  order  to  lower  them  to  meet  the 
requirements  of  UFAS,  but 
telecommunications  devices  for  the  deaf 
(TDDs)  were  not  installed.  (Neither  UFAS  nor 
the  ANSI  standard  include  requirements 
concerning  TDDs).  However,  because 
appendix  A.does  contain  TDD  requirements, 
the  key  station  must  now  be  altered  in 
^ccord^nce  with  the  standards  for  TDDs. 
jSimilariy,  e^riier  alteration  of  an  entire 
1  station  in  accordance  with  UFAS  or  the  ANSI 
/  standard  would  not  relieve  an  entity  from 
Scompliance  witn  any  applicable  provision 
concerning  the  gap  between  the  platform 
between  the  platform  and  the  vehicle  in  a  key 
station,  because  neither  of  these  two 
standards  addresses  the  interface  between 
vehicle  and  platform. 

New  paragraph  (c)  of  this  section  clarifies  a 
provision  of  the  Access  Board's  standards 
concerning  the  construction  of  bus  stop  pads 
at  bus  stops.  The  final  Access  Board 
standard  (found  at  section  10.2.1(1)  of 
appendix  A  to  part  37)  has  been  rewritten 
slightly  to  clear  up  confusion  about  the 
perceived  necessary  construction  of  a  bus 
stop  pad.  Section  10.2.1(1)  does  not  require 
that  anyone  build  a  bus  stop  pad;  it  does 
specify  what  a  bus  stop  pad  must  look  like,  if 
it  is  constructed.  The  further  clarifying 
language  in  {  37.9(c)  explains  that  public 
entities  must  exert  control  over  the 
construction  of  bus  stop  pads  if  they  have  the 
ability  to  do  so.  The  Access  Board,  as  well  as 
DOT,  recognize  that  most  physical 
improvements  related  to  bus  stops  are  out  of 
the  control  of  the  transit  provider.  Paragraph 
(c)  of  S  37.9  merely  notes  that  where  a  transit 
provider  does  have  control  over  the 
construction,  it  must  exercise  that  control  to 
ensure  that  the  pad  meets  these 
specifications. 

One  further  clarification  concerning  the 
implication  of  this  provision  deals  with  a  bus 
loading  island  at  which  buses  pull  up  on  both 
sides  of  the  island.  It  would  be  possible  to 
read  the  bus  pad  specification  to  require  the 
island  to  be  a  minimum  of  84  inches  wide 
(two  widths  of  a  bus  stop  pad),  so  that  a  lift 
could  be  deployed  from  buses  on  both  sides 
of  the  island  at  the  same  time.  A  double-wide 
bus  pad,  however,  is  likely  to  exceed 
available  space  in  most  instances. 

Where  there  is  space,  of  course,  building  a 
double-wide  pad  is  one  acceptable  option 
under  this  rule.  However,  the  combination  of 
a  pad  of  normal  width  and  standard 
operational  practices  may  also  suffice.  (Such 
practices  could  be  offered  as  an  equivalent 
facilitation.)  For  example,  buses  on  either 
side  of  the  island  could  stop  at  staggered 
locations  (i.e.,  the  bus  on  the  left  side  could 
stop  several  feet  ahead  of  the  bus  on  the  right 
side),  so  that  even  when  buses  were  on  both 
sides  of  the  island  at  once,  their  lifts  could  be 
deployed  without  conflict.  Where  it  is 
possible,  building  the  pad  a  little  longer  than 
normal  size  could  facilitate  such  an  approach. 
In  a  situation  where  staggered  stop  areas  are 


not  feasible,  an  operational  practice  of 
having  one  bus  wait  until  the  other's  lift  cycle 
had  been  completed  could  do  the  job.  Finally, 
the  specification  does  not  require  that  a  pad 
be  built  at  all.  If  there  is  nothing  that  can  be 
done  to  permit  lift  deployment  on  both  sides 
of  an  island,  the  buses  can  stop  on  the  street 
or  some  other  location,  so  long  as  the  lift  is 
deployable. 

Like  i  37.7,  this  section  contains  a 
provision  allowing  an  entity  to  request 
approval  for  providing  accessibihty  through 
an  equivalent  facilitation. 

Section  37.11    Administrative  Enforcement 

This  section  spells  out  administrative 
means  of  enforcing  the  requirements  of  the 
ADA.  Recipients  of  Federal  financial 
assistance  from  DOT  (whether  pubhc  or 
private  entities)  are  subject  to  DOTs  section 
504  enforcement  procedures.  The  existing 
procedures,  including  administrative 
complaints  to  the  DOT  Office  of  Civil  Rights, 
investigation,  attempts  at  conciliation,  and 
final  resort  to  proceedings  to  cut  off  funds  to 
a  noncomplying  recipient,  will  continue  to  be 
used. 

In  considering  enforcement  matters,  the 
Department  is  guided  by  a  policy  that 
emphasizes  compliance.  The  aim  of 
enforcement  action,  as  we  see  it,  is  to  make 
sure  that  entities  meet  their  obligations,  not 
to  impose  sanctions  for  their  own  sake.  The 
Department's  enforcement  priority  is  on 
failures  to  comply  with  basic  requirements 
and  "pattern  or  practice"  kinds  of  problems, 
rather  than  on  isolated  operational  errors. 

Under  the  DO)  rules  implementing  Title  U 
of  the  ADA  (28  CFR  part  35),  DOT  is  a 
"designated  agency  "  for  enforcement  of 
complaints  relating  to  transportation 
programs  of  public  entities,  even  if  they  do 
not  receive  Federal  financial  assistance. 
When  it  receives  such  a  complaint,  the 
Department  will  investigate  the  complaint, 
attempt  conciliation  and,  if  conciliation  is  not 
possible,  take  action  under  section  504  and/ 
or  refer  the  matter  to  the  DO)  for  possible 
further  action. 

Title  III  of  the  ADA  does  not  give  DOT  any 
administrative  enforcement  authority  with 
respect  to  private  entities  whose 
transportation  services  are  subject  to  part  37. 
In  its  Title  lU  rule  (28  CFR  part  36),  DOJ 
assumes  enforcement  responsibility  for  all 
Title  III  matters.  If  the  Department  of 
Transportation  receives  complaints  of 
violations  of  part  37  by  private  entities,  it  will 
refer  the  matters  to  the  DOJ. 

It  should  be  pointed  out  that  the  ADA 
includes  other  enforcement  options. 
Individuals  have  a  private  right  of  action 
against  entities  who  violate  the  ADA  and  its 
implementing  regulations.  The  DOJ  can  take 
violators  to  court.  These  approaches  are  not 
mutually  exclusive  with  the  administrative 
enforcement  mechanisms  described  in  this 
section.  An  aggrieved  individual  can 
complain  to  DOT  about  an  alleged 
transportation  violation  and  go  to  court  at  the 
same  time.  Use  of  admlnistrabve 
enforcement  procedures  is  not,  under  titles  U 
and  III,  an  administrative  remedy  that 
individuals  must  exhaust  before  taking  legal 
action. 
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We  also  would  poin  out  that  the  ADA 
does  not  assert  any  bli  nket  preemptive 
authority  over  state  or  local 
nondiscrimination  law )  and  enforcement 
mechanisms.  While  rei  juirements  of  the  ADA 
and  this  regulation  wo  ild  preempt  conflicting 
state  or  local  provisior  s  (e.g..  a  building  code 
or  zoning  ordinance  th  it  prevents  compliance 
with  appendix  A  or  otl  er  facility 
accessibility  requirem*  nts.  a  provision  of 
local  law  that  said  bus  drivers  could  not 
leave  their  seats  to  hel }  secure  wheelchair 
users),  the  ADA  and  th  Is  rule  do  not  prohibit 
states  and  localities  fnim  legislating  in  areas 
relating  to  disability.  F  }r  example,  if  a  state 
law  requires  a  higher  d  egree  of  service  than 
the  ADA,  that  requiren  lent  could  still  be 
enforced.  Also,  states  i  nd  localities  may 
continue  to  enforce  the  ir  own  parallel 
requirements.  For  exar  iple.  it  would  be  a 
violation  of  this  rule  fo '  a  taxi  driver  to  refuse 
to  pick  up  a  person  baa  ed  on  that  person's 
disability.  Such  a  refus  i\  may  also  be  a 
violation  of  a  county's  :axi  rules,  subjecting 
the  violator  to  a  fine  or  suspension  of 
operating  privileges.  Bdth  ADA  and  local 
remedies  could  proceet !  in  such  a  case. 

Labor-management  a  greements  cannot 
stand  in  conflict  with  tl  le  requirements  of  the 


ADA  and  this  rule.  For 
management  agreemen 
drivers  are  not  require( 
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provides  that  vehicle 
to  provide  assistance 
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the  assistance  must  be 

notwithstanding  the  agreement.  Labor  and 
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agree  to  violate  require  nents  of  Federal  law 

Section  37.13    Effective  f  Date  for  Certain 
Vehicle  Lift  Specificati  ins, 

This  section  contains 
of  the  effective  date  for 
specifications.  The  Dep  jrtment 
to  apply  the  new  30"  bj 
specifications  to  soliciti  itions 
25. 1992.  As  in  the  Octo  Der 
implementing  the  acqui  tition 
the  date  of  a  solicitatioi  t 
closing  date  for  the  sub  nission 
offers  in  a  prociirement 

Subpart  B — Applicabili  y 

Section  37.21    Applica,  ulity. — General 
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system  and  a  zoo,  DOT  s 


an  explicit  statement 
vehicle  lift  platform 
has  decided 
48 "  lift  platform 
after  January 
4, 1990,  rule 
requirements: 
is  deemed  to  be  the 
of  bids  or 


sites  the  broad 
Unlike  section  504, 

ting  rules  apply  to 
hey  receive  Federal 
apply  to  private 
For  entities  which 
compliance  with 
a  condition  of 
504  and  49  CFR  part 
nile. 

<  overed  by  this  rule 
rules,  either  under 
nd  local  program 
part  35  as 
ic  accommodation, 
one  does  not 
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stop  at  the  transit  system's  edge,  while  DOJ's 
rule  would  cover  the  zoo  as  well. 

DOT  and  DO)  have  coordinated  their  rules, 
and  the  rules  have  been  drafted  to  be 
consistent  with  one  another.  Should,  in  the 
context  of  some  future  situation,  there  be  an 
apparent  inconsistency  between  the  two 
rules,  the  DOT  rule  would  control  within  the 
sphere  of  transportation  services,  facilities 
and  vehicles. 

Section  37.23    Service  Under  Contract 

This  section  requires  private  entities  to 
"stand  in  the  shoes"  of  public  entities  with 
whom  they  contract  to  provide  transportation 
services.  It  ensures  that,  while  a  public  entity 
may  contract  out  its  service,  it  may  not 
contract  away  its  ADA  responsibilities.  The 
requirement  applies  primarily  to  vehicle 
acquisition  requirements  and  to  service 
provision  requirements. 

If  a  public  entity  wishes  to  acquire  vehicles 
for  use  on  a  commuter  route,  for  example,  it 
must  acquire  accessible  vehicles.  It  may 
acquire  accessible  over-the-road  buses,  it 
may  acquire  accessible  full-size  transit  buses, 
it  may  acquire  accessible  smaller  buses,  or  it 
may  acquire  accessible  vans.  It  does  not 
matter  what  kind  of  vehicles  it  acquires,  so 
long  as  they  are  accessible.  On  the  other 
hand,  if  the  public  entity  wants  to  use 
inaccessible  buses  in  its  existing  fleet  for  the 
commuter  service,  it  may  do  so.  All 
replacement  vehicles  acquired  in  the  future 
must,  of  course,  be  accessible. 

Under  this  provision,  a  private  entity  which 
contracts  to  provide  this  commuter  service 
stands  in  the  shoes  of  the  public  entity  and  is 
subject  to  precisely  the  same  requirements  (it 
is  not  required  to  do  more  than  the  public 
entity).  If  the  private  entity  acquires  vehicles 
used  to  provide  the  service,  the  vehicles  must 
be  accessible.  If  it  cannot,  or  chooses  not  to, 
acquire  an  accessible  vehicle  of  one  type,  it 
can  acquire  an  accessible  vehicle  of  another 
type.  Like  the  public  entity,  it  can  provide  the 
service  with  inaccessible  vehicles  in  its 
existing  fleet. 

The  import  of  the  provision  is  that  it 
requires  a  private  entity  contracting  to 
provide  transportation  service  to  a  public 
entity  to  follow  the  rules  applicable  to  the 
public  entity.  For  the  time  being,  a  private 
entity  operating  in  its  own  right  can  purchase 
a  new  over-the-road  bus  inaccessible  to 
individuals  who  use  wheelchairs.  When  that 
private  entity  operates  service  under  contract 
to  the  pubhc  entity,  however,  it  is  just  as 
obligated  as  the  public  entity  itself  to 
purchase  an  accessible  bus  for  use  in  that 
service,  whether  or  not  it  is  an  over-the-road 
bus. 

The  "stand  in  the  shoes"  requirement 
applies  not  only  to  vehicles  acquired  by 
private  entities  expliciUy  under  terms  of  an 
executed  contract  to  provide  service  to  a 
public  entity,  but  also  to  vehicles  acquired 
"in  contemplation  of  use"  for  service  under 
such  a  contract.  This  language  is  included  to 
ensure  good  faith  compliance  with 
accessibility  requirements  for  vehicles 
acquired  before  the  execution  of  a  contract. 
Whether  a  particular  acquisition  is  in 
contemplation  of  use  on  a  contract  will  be 
determined  on  a  case-by-case  basis. 
However,  acquiring  a  vehicle  a  short  time 


before  a  contract  is  executed  and  then  using 
it  for  the  contracted  service  is  an  indication 
that  the  vehicle  was  acquired  in 
contemplation  of  use  on  the  contract,  as  is 
acquiring  a  vehicle  obstensibly  for  other 
service  provided  by  the  entity  and  then 
regularly  rotating  it  into  service  under  the 
contract. 
The  "stand  in  the  shoes"  requirement  is 
.  applicable  only  to  the  vehicles  and  service 
(public  entity  service  requirements,  like 
S  37.163,  apply  to  a  private  entity  in  these 
situations)  provided  under  contract  to  a 
public  entity.  Public  entity  requirements 
clearly  do  not  apply  to  all  phases  of  a  private 
entity's  operations,  just  because  it  has  a 
contract  with  a  public  entity.  For  example,  a 
private  bus  company,  if  purchasing  buses  for 
service  under  contract  to  a  public  entity,  must 
purchase  accessible  buses.  The  same 
company,  to  the  extent  permitted  by  the 
private  entity  provisions  of  this  part,  may 
purchase  inaccessible  vehicles  for  its  tour 
bus  operations. 

The  Department  also  notes  that  the  "stands 
in  the  shoes"  requirement  may  differ 
depending  on  the  kind  of  service  involved. 
The  pubhc  entity's  "shoes"  are  shaped 
differently,  for  example,  depending  on 
whether  the  public  entity  is  providing  fixed 
route  or  demand  responsive  service  to  the 
general  public.  In  the  case  of  demand 
responsive  service,  a  public  entity  is  not 
required  to  buy  an  accessible  vehicle  if  its 
demand  responsive  system,  when  viewed  in 
its  entirety,  provides  service  to  individuals 
with  disabilities  equivalent  to  its  service  to 
other  persons.  A  private  contractor  providing 
a  portion  of  this  paratransit  service  would 
not  necessarily  have  to  acquire  an  accessible 
vehicle  if  this  equivalency  test  is  being  met 
by  the  system  as  a  whole.  Similarly,  a  public 
entity  can,  after  going  through  a  "good  faith 
efforts"  search,  acquire  inaccessible  buses.  A 
private  entity  under  contract  to  the  public 
can  do  the  same.  "Stand  in  the  shoes"  may 
also  mean  that,  under  some  circumstances,  a 
private  contractor  need  not  acquire 
accessible  vehicles.  If  a  private  company 
contracts  with  a  pubhc  school  district  to 
provide  school  bus  service,  it  is  covered,  for 
that  purpose,  by  the  exemption  for  public 
school  transportation. 

In  addition,  the  requirement  that  a  private 
entity  play  by  the  rules  applicable  to  a  pubUc 
entity  can  apply  in  situations  involving  an 
"arrangement  or  other  relationship"  with  a 
public  entity  other  than  the  traditional 
contract  for  service.  For  example,  a  private 
utility  company  that  operates  what  is,  in 
essence,  a  regular  fixed  route  public 
transportation  system  for  a  city,  and  which 
receives  section  3  or  9  funds  from  UMTA  via 
an  agreement  with  a  state  or  local 
government  agency,  would  fall  under  the 
provisions  of  this  section.  The  provider  would 
have  to  comply  with  the  vehicle  acquisition, 
paratransit,  and  service  requirements  that 
would  apply  to  the  public  entity  through 
which  it  receives  the  UMTA  funds,  if  that 
public  entity  operated  the  system  itself.  The 
Department  would  not,  however,  construe 
this  section  to  apply  to  situations  in  which 
the  degree  of  UMTA  funding  and  state  and 
local  agency  involvement  is  considerably 
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less,  or  in  which  the  system  of  transportation 
involved  is  not  a  de  facto  surrogate  for  a 
traditional  public  entity  fixed  route  transit 
system  serving  a  city  (e.g.,  a  private  non- 
profit social  service  agency  which  receives 
UMTA  section  ie(b)[2)  funds  to  purchase  a 
vehicle). 

This  section  also  requires  that  a  public 
entity  not  diminish  the  percentage  of 
accessible  vehicles  in  its  fleet  through 
contracting.  For  example,  suppose  a  public 
entity  has  100  buses  in  its  fleet,  of  which  20 
are  accessible,  meaning  that  20  percent  of  its 
fleet  is  accessible.  The  entity  decides  to  add 
a  fixed  route,  for  which  a  contractor  is 
engaged.  The  contractor  is  supplying  ten  of 
its  existing  inaccessible  buses  for  the  fixed 
route.  To  maintain  the  20  percent 
accessibility  ratio,  there  would  have  to  be  22 
accessible  buses  out  of  the  110  buses  now  in 
operation  in  carrying  out  the  public  entity's 
service.  The  public  entity  could  maintain  its 
20  percent  level  of  accessibility  through  any 
one  or  more  of  a  number  of  means,  such  as 
having  the  contractor  to  provide  two 
accessible  buses,  retrofitting  two  if  its  own 
existing  buses,  or  accelerating  replacement  of 
two  of  its  own  inaccessible  buses  with 
accessible  buses. 

This  rule  applies  the  "stand  in  the  shoes" 
principle  to  transactions  wholly  among 
private  entities  as  well.  For  example,  suppose 
a  taxi  company  (a  private  entity  primarily 
engaged  in  the  business  of  transporting 
people)  contracts  with  a  hotel  to  provide 
airport  shuttle  van  service.  With  respect  to 
that  service,  the  taxi  company  would  be 
subject  to  the  requirements  for  private 
entities  not  primarily  in  the  business  of 
transporting  people,  since  it  would  be 
"standing  in  the  shoes"  of  the  hotel  for  that 
purpose. 

Section  37.25    University  Tranaportalion 
Systems 

Private  university-operated  transportation 
systems  are  subject  to  the  requirements  of 
this  rule  for  private  entities  not  primarily 
engaged  in  the  business  of  transporting 
people.  With  one  important  exception,  public 
university-operated  transportation  systems 
are  subject  to  the  requirements  of  the  rule  for 
public  entities.  The  nature  of  the  systems 
involved — demand-responsive  or  fixed 
route— determines  the  precise  requirements 
involved. 

For  public  university  fixed  route  systems, 
public  entity  requirements  apply.  In  the  case 
of  fixed  route  systems,  the  requirements  for 
commuter  bus  service  would  govern.  This  has 
the  effect  of  requiring  the  acquisition  of 
accessible  vehicles  and  compliance  with 
most  other  provisions  of  the  rule,  but  does 
not  require  the  provision  of  complementary 
paratransit  or  submitting  a  paratransit  plan. 
As  a  result,  private  and  public  universities 
will  have  very  similar  obligations  under  the 
rule. 

Section  37.27    Transportation  for 
Elementary  and  Secondary  Education 
Systems 

This  section  restates  the  statutory 
exemption  from  public  entity  requirements 
given  to  public  school  transportation.  This 
extension  also  applies  to  transportation  of 


pre-school  children  to  Head  Start  or  special 
education  programs  which  receive  Federal 
assistance.  It  also  applies  to  arrangements 
permitting  pre-school  children  of  school  bus 
drivers  to  ride  a  school  bus  or  allowing 
teenage  mothers  to  be  transported  to  day 
care  facilities  at  a  school  or  along  a  school 
bus  route  so  that  their  mothers  may  continue 
to  attend  school  (See  H.  Rept.  101-485,  pt.  1  at 
27).  The  situation  for  private  schools  is  more 
complex.  According  to  the  provision,  a 
private  elementary  or  secondary  school's 
transportation  system  is  exempt  from 
coverage  under  this  rule  if  all  three  of  the 
following  conditions  are  met;  (1)  The  school 
receives  Federal  financial  assistance:  (2)  the 
school  is  subject  to  section  504;  and  (3)  the 
school's  transportation  system  provides 
transportation  services  to  individuals  with 
disabilities,  including  wheelchair  users, 
equivalent  to  those  provided  to  individuals 
without  disabilities.  The  test  of  equivalency 
is  the  same  as  that  for  other  private  entities, 
and  is  described  under  \  37.105.  If  the  school 
does  not  meet  all  these  criteria,  then  it  is 
subject  to  the  requirements  of  Part  37  for 
private  entities  not  primarily  engaged  in  the 
business  of  transporting  people. 

The  Department  notes  that,  given  the 
constitutional  law  on  church-state  separation, 
it  is  liicely  that  church-affiliated  private 
schools  do  not  receive  Federal  financial 
assistance.  To  the  extent  that  these  schools' 
transportation  systems  are  operated  by 
religious  entities  or  entities  controlled  by 
religious  organizations,  they  are  not  subject 
to  the  ADA  at  all,  so  this  section  does  not 
apply  to  them. 

Section  37.29    Private  Providers  of  Taxi 
Service 

This  section  first  recites  that  providers  of 
taxi  service  are  private  entities  primarily 
engaged  in  the  business  of  transporting 
people  which  provide  demand  responsive 
service.  For  purposes  of  this  section,  other 
transportation  services  that  involve  calling 
for  a  car  and  a  driver  to  take  one  places  (e.g., 
limousine  services,  of  the  kind  that  provide 
luxury  cars  and  chauffeurs  for  senior  proms 
and  analogous  adult  events)  are  regarded  as 
taxi  services. 

Under  the  ADA,  no  private  entity  is 
required  to  purchase  an  accessible 
automobile.  If  a  taxi  company  purchases  a 
larger  vehicle,  like  a  van,  it  is  subject  to  the 
same  rules  as  any  other  private  entity 
primarily  engaged  in  the  business  of 
transporting  people  which  operates  a  demand 
responsive  service.  That  is,  unless  it  is 
already  providing  equivalent  service,  any  van 
it  acquires  must  be  accessible.  Equivalent 
service  is  measured  according  to  the  criteria 
of  5  37.105.  Taxi  companies  are  not  required 
to  acquire  vehicles  other  than  automobiles  to 
add  accessible  vehicles  to  their  fleets. 

Taxi  companies  are  subject  to 
nondiscrimination  obligations.  These 
obligations  mean,  first,  that  a  taxi  service 
may  not  deny  a  ride  to  an  individual  with  a 
disability  who  is  capable  of  using  the  taxi 
vehicles.  It  would  be  discrimination  to  pass 
up  a  passenger  because  he  or  she  was  blind 
or  used  a  wheelchair,  if  the  wheelchair  was 
one  that  could  be  stowed  in  the  cab  and  the 
passenger  could  transfer  to  a  vehicle  seat 


Nor  could  a  taxi  company  insist  that  a 
wheelchair  user  wait  for  a  lift-equipped  van  if 
the  person  could  use  an  automobile. 

It  would  be  discrimination  for  a  driver  to 
refuse  to  assist  with  stowing  a  wheelchair  in 
the  trunk  (since  taxi  drivers  routinely  assist 
passengers  with  stowing  luggage).  It  would 
be  discrimination  to  charge  a  higher  fee  or 
fare  for  carrying  a  person  with  a  disability 
than  for  carrying  a  non-disabled  passenger, 
or  a  higher  fee  for  stowing  a  wheelchair  than 
for  stowing  a  suitcase.  (Charging  the  same  fee 
for  stowing  a  wheelchair  as  for  stowing  a 
suitcase  would  be  proper,  however.)  The  fact 
that  it  may  take  somewhat  more  time  and 
effort  to  serve  a  person  with  a  disability  than 
another  passenger  does  not  justify 
discriminatory  conduct  with  respect  to 
passengers  with  disabilities. 

State  or  local  governments  may  run  user- 
side  subsidy  arrangements  for  the  general 
public  (e.g..  taxi  voucher  systems  for  senior 
citizens  or  low-income  persons).  Under  the 
DO)  title  II  rule,  these  programs  would  have 
to  meet  "program  accessibility"  requirements, 
which  probably  would  require  that  accessible 
transportation  be  made  available  to  senior 
citizens  or  low-income  persons  with 
disabilities.  This  would  not  directly  require 
private  taxi  providers  who  accept  the 
vouchers  to  purchase  accessible  vehicles 
beyond  the  requirements  of  this  rule, 
however. 

Section  37.31    Vanpools 

This  provision  applies  to  public  vanpool 
systems  the  requirements  for  public  entities 
operating  demand  responsive  systems  for  the 
general  public.  A  public  vanpool  system  is 
one  operated  by  a  public  entity,  or  in  which  a 
public  entity  owns  or  purchases  or  leases  the 
vehicles.  Lesser  degrees  of  public 
involvement  with  an  otherwise  private 
ridesharing  arrangement  (e.g.,  provision  of 
parking  spaces.  HOV  lanes,  coordination  or 
clearinghouse  services)  do  not  convert  a 
private  into  a  public  system. 

The  requirement  for  a  public  vanpool 
system  is  that  it  purchase  or  lease  an 
accessible  vehicle  unless  it  can  demonstrate 
that  it  provides  equivalent  service  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  as  it 
provides  to  individuals  without  disabilities. 
For  a  public  vanpool  system,  the  equivalency 
requirement  would  be  met  if  an  accessible 
vehicle  is  made  available  to  and  used  by  a 
vanpool  when  an  individual  with  a  disability 
needs  such  a  vehicle  to  participate.  Public 
vanpool  systems  may  meet  this  requirement 
through  obtaining  a  percentage  of  accessible 
vehicles  that  is  reasonable  in  light  of  demand 
for  them  by  participants,  but  this  is  not 
required,  so  long  as  the  entity  can  respond 
promptly  to  requests  for  participation  in  a 
vanpool  with  the  provision  of  an  accessible 
van  when  needed. 

There  is  no  requirement  for  private 
vanpools,  defined  as  a  voluntary 
arrangement  in  which  the  driver  is 
compensated  only  for  expenses. 

Section  37.33    Airport  Transportation 
Systems 

Fixed  route  transportation  systems 
operated  by  public  airports  are  regarded  by 
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go  to  park  and  ride  lots  or  other  destinations 
beyond  the  vicinity  of  the  rail  line.  Again,  this 
service  shares  the  characteristics  of 
commuter  bus  service  that  might  be  used 
even  if  the  rail  line  were  not  present,  and 
does  not  attempt  to  be  a  comprehensive  mass 
transit  bus  service  for  the  area. 

Of  course,  there  may  be  instances  in  which 
a  rail  operator  uses  demand  responsive 
instead  of  fixed  route  service  for  a  purpose  of 
this  kind.  In  that  case,  the  demand  responsive 
system  requirements  of  the  rule  would  apply. 

Private  entities  (i.e.,  those  operating  places 
of  public  accommodation)  may  operate 
similar  systems,  as  when  a  cruise  ship 
operator  provides  a  shuttle  or  connector 
between  an  airport  and  the  dock.  This  service 
is  covered  by  the  rules  governing  private 
entities  not  primarily  engaged  in  the  business 
of  transporting  people.  Fixed  route  or  demand 
responsive  rules  apply,  depending  on  the 
characteristics  of  the  system  involved. 

One  situation  not  explicitly  covered  in  this 
section  concerns  ad  hoc  transportation 
arranged,  for  instance,  by  a  rail  operator 
when  the  train  does  not  wind  up  at  its 
intended  destination.  For  example,  an 
Amtrak  train  bound  for  Philadelphia  may  be 
halted  at  Wilmington  by  a  track  blockage 
between  the  two  cities.  Usually,  the  carrier 
responds  by  providing  bus  service  to  the 
scheduled  destination  or  to  the  next  point 
where  rail  service  can  resume. 

The  service  that  the  carrier  provides  in  this 
situation  is  essentially  a  continuation  by 
other  means  of  its  primary  service.  We  view 
the  obligation  of  the  rail  operator  as  being  to 
ensure  that  all  passengers,  including 
individuals  with  disabilities,  are  provided 
service  to  the  destination  in  a 
nondiscriminatory  manner.  This  includes,  for 
instance,  providing  service  in  the  most 
integrated  setting  appropriate  to  the  needs  of 
the  individual  and  service  that  gets  a 
passenger  with  a  disability  to  the  destination 
as  soon  as  other  passengers. 

Section  37.37    Other  Applications 

The  ADA  specifically  defines  "public 
entity."  Anything  else  is  a  "private  entity." 
The  statute  does  not  include  in  this  definition 
a  private  entity  that  receives  a  subsidy  or 
franchise  from  a  state  or  local  government  or 
is  regulated  by  a  public  entity.  Only  through 
the  definition  of  "operates"  (see  discussion  of 
$  37.23)  do  private  entities'  relationships  to 
public  entities  subject  private  entities  to  the 
requirements  for  public  entities. 
Consequently,  in  deciding  which  provisions 
of  the  rule  to  apply  to  an  entity  in  other  than 
situations  covered  by  S  37.23.  the  nature  of 
the  entity — public  or  private — is 
determinative. 

Transportation  service  provided  by  public 
accommodations  is  viewed  as  being  provided 
by  private  entities  not  primarily  engaged  in 
the  business  of  transporting  people.  Either  the 
provisions  of  this  Part  applicable  to  demand 
responsive  or  fixed  route  systems  apply, 
depending  on  the  nature  of  a  specific  system 
at  a  specific  location.  The  distinction 
between  fixed  route  and  demand  responsive 
systems  is  discussed  in  connection  with  the 
definitions  section  above.  It  is  the 
responsibility  of  each  private  entity,  in  the 
first  instance,  to  assess  the  nature  of  each 


transportation  system  on  a  case-by-case 
basis  and  determine  the  applicable  rules. 

On  the  other  hand,  conveyances  used  for 
recreational  purposes,  such  as  amusement 
park  rides,  ski  hfts,  or  historic  rail  cars  or 
trolleys  operated  in  museum  settings,  are  not 
viewed  as  transportation  under  this  rule  at 
all.  Other  conveyances  may  fit  into  this 
category  as  well. 

The  criterion  for  determining  what 
requirements  apply  is  whether  the 
conveyances  are  primarily  an  aspect  of  the 
recreational  experience  itself  or  a  means  of 
getting  from  Point  A  to  Point  B.  At  a  theme 
park,  for  instance,  a  large  roller  coaster 
(though  a  "train"  of  cars  on  a  track)  is  a 
public  accommodation  not  subject  to  this 
rule;  the  tram  that  transports  the  paying 
customers  around  the  park,  with  a  stop  at  the 
roller  coaster,  is  a  transportation  system 
subject  lo  the  "private,  not  primarily" 
provisions  of  this  part. 

Employer-provided  transportation  for 
employees  is  not  covered  by  this  Part  but  by 
EEOC  rules  under  title  I  of  the  ADA.  (Public 
entities  are  also  subject  to  DOJ's  title  U  rules 
with  respect  to  employment.)  This  exclusion 
from  part  37  applies  to  transportation 
services  provided  by  an  employer  (whether 
access  to  motor  pool  vehicles,  parking 
shuttles,  employer-sponsored  van  pools)  that 
is  made  available  solely  to  its  own 
employees.  If  an  employer  provides  service  to 
its  own  employees  and  other  persons,  such  as 
workers  of  other  employers  or  customers,  it 
would  be  subject  to  the  requirements  of  this 
Part  from  private  entities  not  primarily 
engaged  in  the  business  of  transporting 
people  or  public  entities,  as  applicable. 

The  rule  looks  to  the  private  entity  actually 
providing  the  transportation  service  in 
question  in  determining  whether  the  "private, 
primarily"  or  "private,  not  primarily"  rules 
apply.  For  example.  Conglomerate,  Inc.,  owns 
a  veiriety  of  agribusiness,  petrochemical, 
weapons  system  production,  and  fast  food 
corporations.  One  of  its  many  subsidiaries, 
Green  Tours,  Inc.,  provides  charter  bus 
service  for  people  who  want  to  view  National 
Parks,  old-growth  forests,  and  other 
environmentally  significant  places.  It  is 
probably  impossible  to  say  in  what  business 
Conglomerate,  Inc.  is  primarily  engaged,  but 
it  clearly  is  not  transporting  people.  Green 
Tours,  Inc..  on  the  other  hand,  is  clearly 
primarily  engaged  in  the  business  of 
transporting  people,  and  the  rule  treats  it  as 
such. 

On  the  other  hand,  when  operating  a 
transportation  service  off  to  the  side  of  to  the 
main  business  of  a  public  accommodation 
(e.g.,  a  hotel  shuttle),  the  entity  as  a  whole 
would  be  considered.  Even  if  some  dedicated 
employees  are  used  to  provide  the  service, 
shuttles  and  other  systems  provided  as  a 
means  of  getting  to,  from,  or  around  a  public 
accommodation  remain  solidly  in  the 
"private,  not  primarily"  category. 

Subpart  C — Transportation  Facilities 

Section  37.41    Construction  of 
Transportation  Facilities  by  Public  Entities 

Section  37.41  contains  the  general 
requirement  that  all  new  facilities 
constructed  after  January  25, 1992,  be 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6.  1991  /  Rules  and  Regulations       45739 


accessible  to  and  usable  by  individuals  with 
disabilities.  This  provision  tracks  the  statute 
closely,  and  is  analogous  to  a  provision  in  the 
DO)  regulations  for  private  entities.  Section 
226  of  the  ADA  provides  Utile  discretion  in 
this  requirement. 

The  requirement  is  keyed  to  construction 
which  "begins"  after  January  25, 1992.  The 
regulation  defines  "begin"  to  mean  when  a 
notice  to  proceed  order  has  been  issued.  This 
term  has  a  standard  meaning  in  the 
construction  industry,  as  an  instruction  to  the 
contractor  to  proceed  with  the  work. 

Questions  have  been  raised  concerning 
which  standards  apply  before  January  26, 
1992.  There  are  Federal  requirements  that 
apply  to  all  recipients  of  federal  money, 
depending  on  the  circumstances. 

First,  if  an  entity  is  a  Federal  recipient  and 
uses  Federal  dollars  to  construct  the  facility, 
regulations  implementing  section  504  of  the 
RehabilitaUon  Act  of  1973  (29  U.S.C.  794), 
require  the  recipient  to  comply  with  the 
Uniform  Federal  Accessibility  Standards. 

Second,  since  the  Civil  Rights  Restoration 
Act  of  1987  (Pub.  L  100-259).  an  operation  of 
a  recipient  of  federal  funds  would  also  have 
to  comply  with  section  504,  even  though  the 
activity  was  not  paid  for  with  Federal  funds. 
Thus,  the  Uniform  Federal  Accessibility 
Standards  would  apply  to  this  construction 
as  well. 

As  mentioned  above,  the  Department 
intends,  in  the  period  before  January  26, 1991, 
to  view  compliance  with  section  504  in  light 
of  compliance  with  ADA  requirements  (this 
point  applies  to  alterations  as  well  as  new 
construction).  Consequently,  in  reviewing 
requests  for  grants,  contract  approvals, 
exemptions,  etc.,  (whether  with  respect  to 
ongoing  projects  or  new,  experimental,  or 
one-time  efforts),  the  Department  will,  as  a 
policy  matter,  seek  to  ensure  compliance  with 
ADA  standards. 

Section  37.43    Alteration  of  Transportation 
Facilities  by  Public  Entities 

This  section  sets  out  the  accessibility 
requirements  that  apply  when  a  public  entity 
undertakes  an  alteration  of  an  existing 
facility.  In  general,  the  section  requires  that 
any  alteration,  to  the  maximum  extent 
feasible,  results  in  the  altered  area  being 
accessible  to  and  usable  by  individuals  with 
disabilities,  including  persons  who  use 
wheelchairs.  The  provisions  follow  closely 
those  adopted  by  the  DO),  in  its  regulations 
implementing  title  ID  of  the  ADA. 

The  section  requires  specific  activities 
whenever  an  alteration  of  an  existing  facility 
is  undertaken. 

First,  if  the  alteration  is  made  to  a  primary 
function  area,  (or  access  to  an  area 
containing  a  primary  function),  the  entity 
shall  make  the  alteration  in  such  a  way  as  to 
ensure  that  the  path  of  travel  to  the  altered 
area  and  the  restrooms,  telephones  and 
drinking  fountains  servicing  the  altered  area 
are  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

Second,  alterations  to  drinking  fountains, 
telephones,  and  restrooms  do  not  have  to  be 
completed  if  the  cost  and  scope  of  making 
them  accessible  is  disproportionate. 

Third,  the  requirement  goes  into  effect  for 
alterations  begim  after  January  &,  1992. 


Fourth,  the  term  "maximum  extent 
feasible"  means  that  all  changes  that  are 
possible  must  be  made.  The  requirement  to 
make  changes  to  the  maximum  extent 
feasible  derives  from  clear  legislative  history. 
The  Senate  Report  states — 

The  phrase  "to  the  maximum  extent 
feasible"  has  been  included  to  allow  for  the 
occasional  case  in  which  the  nature  of  an 
existing  facihty  is  such  as  to  make  it  virtually 
impossible  to  renovate  the  building  in  a 
manner  that  results  in  its  being  entirely 
accessible  to  and  usable  by  individuals  with 
disabilities.  In  all  such  cases,  however,  the 
alteration  should  provide  the  maximum 
amoimt  of  physical  accessibility  feasible. 

Thus,  for  example  the  term  "to  the 
maximum  extent  feasible"  should  be 
construed  as  not  requiring  entities  to  make 
building  alterations  that  have  little  likelihood 
of  being  accomplished  without  removing  or 
altering  a  load-bearing  structural  member 
unless  the  load-bearing  structural  member  is 
otherwise  being  removed  or  altered  as  part  of 
the  alteration.  (S.  Rept.  101-116,  at  68). 

Fifth,  primary  function  means  a  major 
activity  for  which  the  facility  is  intended. 
Primary  function  areas  include  waiting  areas, 
ticket  purchase  and  collection  areas,  train  or 
bus  platforms,  baggage  checking  and  return 
areas,  and  employment  areas  (with  some 
exceptions  stated  in  the  rule,  for  areas  used 
by  service  personnel  that  are  very  difficult  to 
access). 

Sixth,  "path  of  travel"  means  a  continuous, 
imobstructed  way  of  pedestrian  passage  by 
means  of  which  the  altered  area  may  be 
approached,  entered,  and  exited,  and  which 
connects  the  altered  area  with  an  exterior 
approach  and  includes  restrooms,  telephones, 
and  drinking  fountains  serving  the  altered 
area.  If  changes  to  the  path  of  travel  are 
disproportionate,  then  only  those  changes 
which  are  not  disproportionate  are  to  be 
completed. 

Seven,  the  final  rule  specifies  that  costs 
exceeding  20  percent  would  be 
disproportionate.  This  is  consistent  with  the 
DO).  In  determining  costs,  the  Department 
intends  costs  to  be  based  on  changes  to  the 
passenger  service  area  that  is  scheduled  for 
alteration. 

Finally,  the  Department  has  defined  the 
term  "begin",  in  the  context  of  begin  an 
alteration  that  is  subject  to  the  alteration 
provision  to  mean  when  a  notice  to  proceed 
or  work  order  is  issued.  Two  terms  are  used 
(instead  of  only  notice  to  proceed  in  the 
context  of  new  construction)  because  many 
alterations  may  be  carried  out  by  the  entity 
itself,  in  which  case  the  only  triggering  event 
would  be  a  work  order  or  similar 
authorization  to  begin. 

In  looking  at  facility  concepts  like 
"disproportionality"  and  "to  the  maximum 
extent  feasible,"  the  Department  will 
consider  any  expenses  related  to 
accessibihty  for  passengers.  It  is  not  relevant 
to  consider  non-passenger  related 
improvements  (e.g.,  installing  a  new  track 
bed)  or  to  permit  "gold-plating"  (attributing  to 
accessibility  costs  the  expense  of  non-related 
improvements,  such  as  charging  to 
accessibility  costs  the  price  of  a  whole  new 
door,  when  only  adding  a  new  handle  to  the 
old  door  was  needed  for  accessibility). 


Section  37.47   Key  Stations  in  Light  and 
Rapid  Rail  Systems 

Section  37.51    Key  Stations  in  Commuter 
Rail  Systems 

These  sections  require  that  key  stations  in 
light,  rapid,  and  commuter  rail  systems  be 
made  accessible  as  soon  as  practicable,  but 
no  later  than  )uly  26, 1993.  Being  made 
accessible,  for  this  purpose,  means  complying 
with  the  applicable  provisions  of  appendix  A 
to  this  pari.  "As  soon  as  practicable"  means 
that,  if  modification  can  be  made  before  July 
26, 1993,  they  must  be.  A  rail  operator  that 
failed  to  make  a  station  accessible  by  July 
1993  would  be  in  noncompliance  with  the 
ADA  and  this  rule,  except  in  a  case  where  an 
extension  of  time  had  been  granted. 

What  is  a  key  station?  A  key  station  is  one 
designated  as  such  by  the  commuter 
authority  or  light/rapid  rail  operator,  through 
the  planning  process  and  pubhc  participation 
process  set  forth  in  this  section.  The  five 
criteria  listed  in  the  regulation  are  intended 
to  guide  the  selection  process  but,  while  the 
entity  must  take  these  criteria  into  account 
(and  this  consideration  must  be  reflected  in 
the  planning  process  and  documents),  they 
are  not  mandatory  selection  standards.  That 
is,  it  is  not  required  that  every  station  that 
meets  one  of  the  criteria  be  designated  as  a 
key  station.  Since  the  criteria  are  not 
mandatory  selection  standards,  the 
understanding  of  their  terms  is  also  a  matter 
appropriately  left  to  the  planning  process.  A 
tight,  legalistic  definition  is  not  necessary  in 
the  context  of  factors  intended  for 
consideration.  For  instance,  what  constitutes 
a  major  activity  center  or  how  close  a  station 
needs  1o  be  to  another  station  to  not  be 
designated  as  key  depend  largely  on  local 
factors  that  it  would  not  be  reasonable  to 
specify  in  this  rule. 

Given  the  wide  discretion  permitted  to  rail 
operators  in  identifying  key  stations,  there 
would  be  no  objection  to  identifying  as  a  key 
station  a  new  (presumably  accessible)  station 
now  under  construction.  Doing  so  would 
involve  consideration  of  the  key  station 
criteria  and  would  be  subject  to  the  planning/ 
public  participation  process. 

If  an  extension  to  a  rail  system  (e.g..  a 
commuter  system)  is  made,  such  that  the 
system  comes  to  include  existing  inaccessible 
stations  that  have  not  previously  been  part  of 
the  system,  the  Department  construes  the 
ADA  to  require  appUcation  of  key  station 
accessibility  in  such  a  situation.  The  same 
would  be  true  for  a  new  start  commuter  rail 
system  that  began  operations  using  existing 
stations.  Key  station  planning,  designation  of 
key  stations,  and  with  being  consistent  with 
the  ADA  would  be  required.  The  Department 
would  work  with  the  commuter  authority 
involved  on  a  case-by-case  basis  to 
determine  appUcable  time  limits  for 
accessibility,  consistent  with  the  time  frames 
of  the  ADA. 

The  entity  must  develop  a  compliance  plan, 
subject  to  the  public  participation  and 
planning  process  set  forth  in  paragraph  (d)  of 
each  of  these  sections.  Note  that  this  plan 
must  be  completed  by  July  26. 1992,  not 
January  26, 1992,  as  in  the  case  of  paratransit 
plans.  The  key  station  plans  must  be 
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extension  is  granted  will  have  the  maximum 
possible  extension  granted.  If  it  appears  that 
the  rail  operator  can  make  some  stations 
accessible  sooner,  UMTA  can  grant  an 
extension  for  a  shorter  period  (e.g.,  2005  for  a 
particular  station  rather  than  2010). 

Section  37.49  Designation  of  Responsible 
Person(s)  for  Intercity  and  Commuter  Rail 
Stations 

This  section  sets  forth  a  mechanism  for 
determining  who  bears  the  legal  and  financial 
responsibility  for  accessibility  modifications 
to  a  commuter  and/or  intercity  rail  station. 
The  final  provision  of  the  section  is  the  most 
important.  It  authorizes  all  concerned  parties 
to  come  to  their  own  agreement  concerning 
the  allocation  of  responsibility.  Such  an 
agreement  can  allocate  responsibility  in  any 
way  acceptable  to  the  parties.  The 
Department  strongly  encourages  parties  to 
come  to  such  an  agreement. 

In  the  absence  of  such  an  agreement,  a 
statutory/regulatory  scheme  allocates 
responsibility.  In  the  first,  and  simplest, 
situation  posed  by  the  statute,  a  single  public 
entity  owns  more  than  SO  percent  of  the 
station.  In  this  case,  the  public  entity  is  the 
responsible  person  and  nobody  else  is 
required  to  bear  any  of  the  responsibility. 

In  the  second  situation,  a  private  entity 
owns  more  than  50  percent  of  the  station.  The 
private  entity  need  not  bear  any  of  the 
responsibility  for  making  the  station 
accessible.  A  pubhc  entity  owner  of  the 
station,  who  does  not  operate  passenger 
railroad  service  through  the  station,  is  not 
required  to  bear  any  of  the  responsibility  for 
making  the  station  accessible.  The  total 
responsibility  is  divided  between  passenger 
railroads  operating  service  through  the 
station,  on  the  basis  of  respective  passenger 
boardings.  If  there  is  only  one  railroad 
operating  service  through  the  station,  it  bears 
the  total  responsibility. 

The  Department  believes  that  reference  to 
passenger  boardings  is  the  most  equitable 
way  of  dividing  responsibility  among 
railroads,  since  the  number  of  people  drawn 
to  the  station  by  each  is  likely  to  reflect  "cost 
causation"  quite  closely.  The  Department 
notes,  however,  that,  as  passenger  boarding 
percentages  change  over  time,  the  portion  of 
responsibility  assigned  to  each  party  also 
may  change.  Station  modifications  may 
involve  long-term  capital  investment  and 
planning,  while  passenger  boarding 
percentages  are  more  volatile.  Some  railroads 
may  stop  serving  a  station,  while  others  may 
begin  service,  during  the  period  of  time 
before  modifications  to  the  station  are 
complete.  To  help  accommodate  such 
situations,  the  rule  refers  to  passenger 
boardings  "over  the  entire  period  during 
which  the  station  is  made  accessible." 

This  language  is  intended  to  emphasize 
that  as  circumstances  change,  the  parties 
involved  have  the  responsibility  to  adjust 
their  arrangements  for  cost  sharing.  For 
exaipple.  suppose  Railroad  A  has  30  percent 
of  the  passenger  boardings  in  year  1.  but  by 
year  10  has  60  percent  of  the  boardings.  It 
would  not  be  fair  for  Railroad  A  to  pay  only 
30  percent  of  the  costs  of  station 
modifications  occurring  in  later  years. 
Ultimately,  the  total  cost  burden  for 


modifying  the  station  over  (for  example)  20 
years  would  be  allocated  on  the  share  of  the 
total  number  or  boardings  attributable  to 
each  railroad  over  the  whole  20  year  period, 
in  order  to  avoid  such  unfairness. 

The  third,  and  most  complicated,  situation 
is  one  in  which  no  party  owns  50  percent  of 
the  station.  For  example,  consider  the 
following  hypothetical  situation: 


Party 

Ownership 
percentage 

Boardings 
percentage 

Private  freigfit  RR 

40 
30 

0 
30 

0 

0 

City              

0 

25 

50 

25 

The  private  freight  railroad  drops  out  of  the 
calculation  of  who  is  responsible.  All  of  the 
responsibility  would  be  allocated  among  four 
public  entities:  the  city  (a  public  entity  who 
does  not  operate  railroad  service).  Amtrak. 
and  the  two  commuter  railroads.  Half  the 
responsibihty  would  go  to  public  entity 
owners  of  the  station  (whether  or  not  they 
are  railroads  who  run  passenger  service 
through  the  station).  The  other  half  of  the 
responsibility  would  go  to  railroads  who  run 
passenger  service  through  the  station 
(whether  or  not  they  are  station  owners). 

On  the  ownership  side  of  the  equation,  the 
city  and  Commuter  A  each  own  half  of  that 
portion  of  the  station  that  is  not  owned  by  the 
private  freight  railroad.  Therefore,  the  two 
parties  divide  up  the  ownership  half  of  the 
responsibility  equally.  Based  on  their 
ownership  interest,  each  of  these  two  parties 
bears  25  percent  of  the  responsibility  for  the 
entire  station.  Note  that,  should  ownership 
percentages  or  owners  change  over  the 
period  during  which  the  station  is  to  be  made 
accessible,  these  percentages  may  change.  It 
is  ownership  percentage  over  this  entire 
period  that  ultimately  determines  the 
percentage  of  responsibility. 
-  On  the  passenger  rail  operations  side  of  the 
equation.  50  percent  of  passenger  boardings 
are  attributable  to  Commuter  A  and  25 
percent  each  to  Commuter  B  and  Amtrak. 
Therefore,  half  of  this  portion  of  the 
responsibility  belongs  to  Commuter  A,  while 
a  quarter  share  each  goes  to  the  other 
railroads.  This  means  that,  based  on 
passenger  boardings,  25  percent  of  the 
responsibility  goes  to  Commuter  A,  12.5 
percent  to  Commuter  B,  and  12.5  percent  to 
Amtrak.  Again,  it  is  the  proportion  of 
passenger  boardings  over  the  entire  length  of 
the  period  during  which  the  station  is  made 
accessible  that  ultimately  determines  the 
percentage  of  responsibility. 

In  this  hypothetical.  Commuter  A  is 
responsible  for  a  total  of  50  percent  of  the 
responsibility  for  the  station.  Commuter  A  is 
responsible  for  25  percent  of  the 
responsibility  because  of  its  role  as  a  station 
owner  and  another  25  percent  because  of  its 
operation  of  passenger  rail  service  through 
the  station. 

The  Department  recognizes  that  there  will 
be  situations  in  which  application  of  this 
scheme  will  be  difficult  (e.g..  involving 
problems  with  multiple  owners  of  a  station 
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whose  ownership  percentages  may  be 
difficult  to  ascertain).  The  Department  again 
emphasizes  that  agreement  among  the  parties 
is  the  best  way  of  resolving  these  problems, 
but  we  are  willing  to  work  with  the  parties  to 
ensure  a  solution  consistent  with  this  rule. 

Section  37.53    Exception  for  New  York  and 
Philadelphia 

Consistent  with  the  legislative  history  of 
the  ADA,  this  section  formally  recognizes  the 
selection  of  key  stations  in  two  identified 
litigation  settlement  agreements  in  New  York 
and  Philadelphia  as  in  comphance  with  the 
ADA.  Consequently,  the  entities  involved  can 
limit  their  key  station  planning  process  to 
issues  concerning  the  timing  of  key  station 
accessibility.  The  section  references  also 
S  37.9,  which  provides  that  key  station 
accessibility  alterations  which  have  already 
been  made,  or  which  are  begun  before 
January  26, 1992,  and  which  conform  to 
specified  prior  standards,  do  not  have  to  be 
re-modified.  On  the  other  hand,  alterations 
begun  after  January  25, 1992  (including 
forthcoming  key  station  modiRcations  under 
the  New  York  and  Philadelphia  agreements), 
must  meet  the  requirements  of  appendix  A  to 
this  part. 

This  is  an  exception  only  for  the  two 
specified  agreements.  There  are  no  situations 
in  which  other  cities  can  take  advantage  of 
this  provision.  Nor  are  the  provisions  of  the 
two  agreements  normative  for  other  cities. 
Other  cities  must  do  their  own  planning,  v«rith 
involvement  from  local  citizens,  and  cannot 
rely  on  agreements  imique  to  New  York  and 
Philadelphia  to  determine  the  appropriate 
number  of  percentage  of  key  stations  or  other 
matters. 

Section  37.57    Required  Cooperation 

This  section  implements  S  242(e)(2)(C)  of 
the  ADA,  which  treats  as  discrimination  a 
failure,  by  an  owner  or  person  in  control  of 
an  intercity  rail  station,  to  provide 
reasonable  cooperation  to  the  responsible 
persons'  efforts  to  comply  with  accessibility 
requirements.  For  example,  the  imposition  by 
the  owner  of  an  unreasonable  insurance  bond 
from  the  responsible  person  as  a  condition  of 
making  accessibility  modifications  would 
violate  this  requirement.  See  H.  Rept.  101-485 
at  53. 

The  statute  also  provides  that  failure  of  the 
owner  or  person  in  control  to  cooperate  does 
not  create  a  defense  to  a  discrimination  suit 
against  the  responsible  person,  but  the 
responsible  person  would  have  a  third  party 
action  against  the  uncooperative  owner  or 
person  in  control.  The  rule  does  not  restate 
this  portion  of  the  statute  in  the  regulation, 
since  it  would  be  implemented  by  the  courts 
if  such  an  action  is  brought.  Since 
cooperation  is  also  a  regulatory  requirement, 
however,  the  Department  could  entertain  a 
section  504  complaint  against  a  recipient  of 
Federal  funds  who  failed  to  cooperate. 

The  House  Energy  and  Commerce 
Committee  provided  as  an  example  of  an 
action  under  this  provision  a  situation  in 
whicl^  a  failure  to  cooperate  leads  to  a 
construction  delay,  which  in  turn  leads  to  a 
lawsuit  by  an  individual  with  disabilities 
against  the  responsible  person  for  missing  an 
accessibility  deadline.  The  responsible 


person  could  not  use  the  lack  of  cooperation 
as  a  defense  in  the  lawsuit,  but  the 
uncooperative  party  could  be  made  to 
indemnify  the  responsible  person  for 
damages  awarded  the  plaintiff.  Also,  a 
responsible  person  could  obtain  an  injunction 
to  force  the  recalcitrant  owner  or  controller 
of  the  station  to  permit  accessibility  work  to 
proceed.  [Id.] 

This  provision  does  not  appear  to  be 
intended  to  permit  a  responsible  person  to 
seek  contribution  for  a  portion  of  the  cost  of 
accessibility  work  from  a  party  involved  with 
the  station  whom  the  statute  and  S  37.49  do 
not  identify  as  a  responsible  person.  It  simply 
provides  a  remedy  for  a  situation  in  which 
someone  impedes  the  responsible  person's 
efforts  to  comply  with  accessibility 
obligations. 

Section  37.59    Differences  in  Accessibility 
Cbmpletion  Date  Requirements 

Portions  of  the  same  station  may  have 
different  accessibility  completion  date 
requirements,  both  as  the  result  of  different 
statutory  time  frames  for  different  kinds  of 
stations  and  individual  decisions  made  on 
requests  for  extension.  The  principle  at  work 
in  responding  to  such  situations  is  that  if  part 
of  a  Station  may  be  made  accessible  after 
another  part,  the  "late"  part  of  the  work 
should  not  get  in  the  way  of  people's  use  of 
modifications  resulting  from  the  "early"  part. 

For  example,  the  commuter  part  of  a 
station  may  have  to  be  made  accessible  by 
July  1993  (e.g.,  there  is  no  need  to  install  an 
elevator,  and  platform  accessibility  can  be 
achieved  by  use  of  a  relatively  inexpensive 
mini-high  platform).  The  Amtrak  portion  of 
the  same  station,  by  statute,  is  required  to  be 
accessible  as  soon  as  practicable,  but  no 
later  than  July  2010.  If  there  is  a  common 
entrance  to  the  station,  that  commuter  rail 
passengers  and  Amtrak  passengers  both  use, 
or  a  common  ticket  counter,  it  would  have  to 
be  accessible  by  July  1993.  If  there  were  a 
waiting  room  used  by  Amtrak  passengers  but 
not  conunuter  passengers  (who  typically 
stand  and  wait  on  the  platform  at  this 
station),  it  would  not  have  to  be  accessible 
by  July  1993,  but  if  the  path  from  the  common 
entrance  to  the  commuter  platform  went 
through  the  waiting  room,  the  path  would 
have  to  be  an  accessible  path  by  July  1993. 

Section  37.61    Public  Transportation 
Programs  and  Activities  in  Existing  Facilities 

This  section  implements  section  228(a)  of 
the  ADA  and  establishes  the  general 
requirement  for  entities  to  operate  their 
transportation  facilities  in  a  manner  that, 
when  viewed  in  its  entirety,  is  accessible  to 
and  usable  by  individuals  with  disabilities. 
The  section  clearly  excludes  from  this 
requirement  access  by  persons  in 
wheelchairs,  unless  these  changes  would  be 
necessitated  by  the  alterations  or  key  station 
provisions. 

This  provision  is  intended  to  cover 
activities  and  programs  of  an  entity  that  do 
not  rise  to  the  level  of  alteration.  Even  if  an 
entity  is  not  making  alterations  to  a  facility,  it 
has  a  responsibility  to  conduct  its  program  in 
an  accessible  manner.  Examples  of  possible 
activities  include  user  friendly  farecards, 
schedules,  of  edge  detection  on  rail  platforms, 


adequate  lighting,  telecommunication  display 
devices  (TDDs)  or  text  telephones,  and  other 
accommodations  for  use  by  persons  with 
speech  and  hearing  impairments,  signage  for 
people  with  visual  impairments,  continuous 
pathways  for  persons  with  visual  and 
ambulatory  impairments,  and  public  address 
systems  and  clocks. 

The  Department  did  not  prescribe  one  list 
of  things  that  would  be  appropriate  for  all 
stations.  For  example,  we  believe  that  tactile 
strips  are  a  valuable  addition  to  platforms 
which  have  drop-offs.  We  also  believe  that 
most  larger  systems,  to  the  extent  they 
publish  schedules,  should  make  those 
schedules  readily  available  in  alternative 
formats.  We  encourage  entities  to  find  this 
another  area  which  benefits  from  its 
commitment  to  far-reaching  public 
participation  efforts. 

Subpart  D — Acquisition  of  Accessible 
Vehicles  by  Public  Entities 

Section  37. 71    Purchase  or  Lease  of  New 
Non-Rail  Vehicles  by  Public  Entities 
Operating  Fixed  Route  Systems 

This  section  sets  out  the  basic  acquisition 
requirements  for  a  public  entity  purchasing  a 
new  vehicle.  Generally,  the  section  requires 
any  public  entity  who  purchases  or  leases  a 
new  vehicle  to  acquire  an  accessible  vehicle. 
There  is  a  waiver  provision  if  lifts  are 
unavailable  and  these  provisions  track  the 
conditions  in  the  ADA.  One  statutory 
condition,  that  the  public  entity  has  made  a 
good  faith  effort  to  locate  a  quahfied 
manufacturer  to  supply  the  lifts,  presumes  a 
direct  relationship  between  the  transit 
provider  and  the  lift  manufacturer.  In  fact  it 
is  the  bus  manufacturer,  rather  than  the 
transit  provider  direcUy,  who  would  have  the 
task  of  looking  for  a  supplier  of  lifts  to  meet 
the  transit  provider's  specifications.  The  task 
must  still  be  performed,  but  the  regulation 
does  not  require  the  transit  provider  to  obtain 
actual  information  about  available  lifts. 
Rather  the  bus  manufacturer  obtains  the 
information  and  provides  this  assurance  to 
the  entity  applying  for  the  waiver,  and  the 
entity  may  rely  on  this  representation.  More 
specifically,  the  regulation  requires  that  each 
waiver  request  must  include  a  copy  of  the 
written  solicitation  (showing  that  it  requested 
lift-equipped  vehicles)  and  written  responses 
from  lift  manufactiirers  to  the  vehicle 
manufactiu«r  documenting  their  inability  to 
provide  the  lifts.  The  information  from  the  lift 
manufacturer  must  also  include  when  the  lifts 
will  be  available. 

In  addition,  the  waiver  request  must 
include  copies  of  advertisements  in  trade 
publications  and  inquiries  to  trade 
associations  seeking  lifts  for  the  buses.  The 
public  entity  also  must  include  a  full 
justification  for  the  assertion  that  a  delay  in 
the  bus  procurement  sufficient  to  obtain  a  lift- 
equipped  bus  would  significantiy  impair 
transportation  services  in  the  community. 
There  is  no  length  of  time  that  would  be  a  per 
se  delay  constituting  a  "significant 
impairment".  It  will  be  more  difficult  to 
obtain  a  waiver  if  a  relatively  short  rather 
than  relatively  lengthy  delay  is  involved.  A 
showing  of  timetables,  absent  a  showing  of 
significant  impairment  of  actual  transit 
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expectation  that  as  the  number  of  buses  with 
lifts  increases,  the  burden  on  the  transit 
authority  to  demonstrate  its  inability  to 
purchase  accessible  vehicles  despite  good 
faith  efforts  will  become  more  and  more 
difficult  to  satisfy.  S.Rept.  101-116  at  49: 
H.Rept.  101-485  at  90. 

Consistent  with  this  guidance,  this  section 
requires  that  good  faith  efforts  include 
specifying  accessible  vehicles  in  bid 
solicitations.  The  section  also  requires  that 
the  entity  retain  for  two  years  documentation 
of  that  effort,  and  that  the  information  be 
available  to  UMTA  and  the  public. 

It  does  not  meet  the  good  faith  efforts 
requirement  to  purchase  inaccessible,  rather 
than  accessible,  used  buses,  just  because  the 
former  are  less  expensive,  particularly  if  the 
difference  is  a  difference  attributable  to  the 
presence  of  a  lift.  There  may  be  situations  in 
which  good  faith  efforts  involve  buying  fewer 
accessible  buses  in  preference  to  more 
inaccessible  buses. 

The  public  participation  requirements 
involved  in  the  development  of  the 
paratransit  plans  for  all  fixed  route  operators 
requires  an  ongoing  relationship,  including 
extensive  outreach,  to  the  community  likely 
to  be  using  its  accessible  service.  We  beHeve 
that  it  will  be  difficult  to  comply  with  the 
public  participation  requirements  and  not 
involve  the  affected  community  in  the 
decisions  concerning  the  purchase  or  lease  of 
used  accessible  vehicles. 

There  is  an  exception  to  these 
requirements  for  donated  vehicles.  Not  all 
"zero  dollar"  transfers  are  donations, 
however.  The  legislative  history  to  this 
provision  provides  insight. 

It  is  not  the  Committee's  intent  to  make  the 
vehicle  accessibility  provisions  of  this  title 
apphcable  to  vehicles  donated  to  a  public 
entity.  The  Committee  understands  that  it  is 
not  usual  to  donate  vehicles  to  a  public 
entity.  However,  there  could  be  instances 
where  someone  could  conceivably  donate  a 
bus  to  a  pubUc  transit  operator  in  a  will.  In 
such  a  case,  the  transit  operators  should  not 
be  prevented  from  accepting  a  gift. 

'The  Committee  does  not  intend  that  this 
limited  exemption  for  donated  vehicles  be 
used  to  circumvent  the  intent  of  the  ADA.  For 
example,  a  local  transit  authority  could  not 
arrange  to  be  the  recipient  of  donated 
inaccessible  buses.  This  would  be  a  violation 
of  the  ADA.  S.  Rpt.  101-116,  at  46;  H.  Rpt. 
101-486.  at  87. 

Entities  interested  in  accepting  donated 
vehicles  must  submit  a  request  to  UMTA  to 
verify  that  the  transaction  is  a  donation. 

There  is  one  situation,  in  which  a  vehicle 
has  prior  use  is  not  treated  as  a  used  vehicle. 
If  a  vehicle  has  been  remanufactured,  and  it 
is  within  the  period  of  the  extension  of  its 
useful  life,  it  is  not  viewed  as  a  used  vehicle 
(see  H.  Rept.  101-485,  Pt  1  at  27).  During  this 
period,  such  a  vehicle  may  be  acquired  by 
another  entity  without  going  through  the  good 
faith  efforts  process.  This  is  because,  at  the 
time  of  its  remanufacture,  the  bus  would  have 
been  made  as  accessible  if  feasible.  When 
the  vehicle  has  completed  its  extended  useful 
life  (e.g.,  the  beginning  of  year  six  when  its 
useful  life  has  extended  five  years),  it 
becomes  subject  to  used  bus  requirements. 


Section  37. 75    Remanufacture  of  Non-Rail 
Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Non-rail  Vehicles  by  Public 
Entities  Operating  Fixed  Route  Systems 

This  section  tracks  the  statute  closely,  and 
contains  the  following  provisions.  First,  it 
requires  any  public  entity  operating  a  fixed 
route  system  to  purchase  an  accessible 
vehicle  if  the  acquisition  occurs  after  August 
25, 1990,  if  the  vehicle  is  remanufactured  after 
August  25, 1990,  or  the  entity  contracts  or 
undertakes  the  remanufacture  of  a  vehicle 
after  August  25, 1990.  The  ADA  legislative 
history  makes  it  clear  that  remanufacture  is 
to  include  changes  to  the  structure  of  the 
vehicle  which  extend  the  useful  life  of  the 
vehicle  for  five  years.  It  clearly  is  not 
intended  to  capture  things  such  as  engine 
overhauls  and  the  like. 

The  term  remanufacture.  as  used  in^he 
ADA  context,  is  different  from  the  use  of  the 
term  in  previously  issued  UMTA  guidance. 
The  term  has  a  specific  meaning  under  the 
ADA:  there  must  be  structural  work  done  to 
the  vehicle  and  the  work  must  extend  the 
vehicle's  useful  life  by  five  years. 

The  ADA  imposes  no  requirements  on 
what  UMTA  traditionally  considers  bus 
rehabilitation.  Such  work  involves  rebuilding 
a  bus  to  original  specifications  and  focuses 
on  mechanical  systems  and  interiors.  Often 
this  work  includes  replacing  components.  It  is 
less  extensive  than  remanufacture. 

The  statute,  and  the  rule,  includes  an 
exception  for  the  remanufacture  of  historical 
vehicles.  This  exception  applies  to  the 
remanufacture  of  or  purchase  of  a 
remanufactured  vehicle  that  (1)  is  of  historic 
character  (2)  operates  solely  on  a  segment  of 
a  fixed  route  system  which  is  on  the  National 
Register  of  Historic  Places;  and  (3)  making 
the  vehicle  accessible  would  significantly 
alter  the  historic  character  of  the  vehicle.  The 
exception  only  extends  to  the  remanufacture 
that  would  alter  the  historic  character  of  the 
vehicle.  All  modifications  that  can  be  made 
without  altering  the  historic  character  (such 
as  sUp  resistant  flooring)  must  be  done. 

Section  37. 77    Purchase  or  Lease  of  New 
Non-Rail  Vehicles  by  Public  Entities 
Operating  a  Demand  Responsive  System  for 
the  General  Public 

Section  224  of  the  ADA  requires  that  a 
public  entity  operating  a  demand  responsive 
system  purchase  or  lease  accessible  new 
vehicles,  for  which  a  solicitation  is  made 
after  August  25, 1990,  unless  the  system, 
when  viewed  in  its  entirety,  provides  a  level 
of  service  to  individuals  with  disabilities, 
including  individuals  who  use  wheelchairs, 
equivalent  to  the  level  of  service  provided  to 
individuals  without  disabiUties.  lliis  section 
is  the  same  as  the  October  4, 1990  final  rule 
which  promulgated  the  immediately  effective 
acquisition  requirements  of  the  ADA. 

"The  Department  has  been  asked  to  clarify 
what  "accessible  when  viewed  in  its 
entirety"  means  in  the  context  of  a  demand 
responsive  system  being  allowed  to  purchase 
an  inaccessible  vehicle.  First,  it  is  important 
to  note  that  this  exception  appUes  only  to 
demand  responsive  systems  (and  not  fixed 
route  systems).  The  term  "equivalent  service" 
was  discussed  during  the  passage  of  the 
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ADA.  Material  from  the  legislative  history 
indicates  that  "when  viewed  in  its  entirety/ 
equivalent  service"  means  that  "when  all 
aspects  of  a  transportation  system  are 
analyzed,  equal  opportunities  for  each 
individual  with  a  disability  to  use  the 
transportation  system  must  exist.  (H.  Rept 
101-184.  Pt  2,  at  95:  S.  Rept.  101-116  at  54]. 
For  example,  both  reports  said  that  "the  time 
delay  between  a  phone  call  to  access  the 
demand  responsive  system  and  pick  up  the 
individual  is  not  greater  because  the 
individual  needs  a  lift  or  ramp  or  other 
accommodation  to  access  the  vehicle."  [Id] 

Consistent  with  this,  the  Department  has 
specified  certain  service  criteria  that  are  to 
be  used  when  determining  if  the  service  is 
equivalent.  As  in  previous  rulemakings  on 
this  provision,  the  standards  (which  include 
service  area,  response  time,  fares,  hours  and 
days  of  service,  trip  purpose  restrictions, 
information  and  reservations  capability,  and 
other  capacity  constraints]  are  not  absolute 
standards.  They  do  not  say,  for  example,  that 
a  person  with  a  disability  must  be  picked  up 
in  a  specified  number  of  hours.  The 
requirement  is  that  there  must  be  equivalent 
service  for  all  passengers,  whether  or  not 
they  have  a  disability.  If  the  system  provides 
service  to  persons  without  disabilities  within 
four  hours  of  a  call  for  service,  then 
passengers  with  disabilities  must  be  afforded 
the  same  service. 

The  Department  has  been  asked 
specifically  where  an  entity  should  send  its 
"equivalent  level  of  service"  certificatioiu. 
We  provide  the  following:  Equivalent  level  of 
service  certifications  should  be  submitted  to 
the  state  program  ofHce  if  you  are  a  public 
entity  receiving  UMTA  funds  through  the 
state.  All  other  entities  should  submit  their 
equivalent  level  of  service  certifications  to 
the  UMTA  regional  office  (listed  in  appendix 
B  of  this  part].  Certifications  must  bo 
submitted  before  the  acquisition  of  the 
vehicles. 

Paragraph  (e]  of  this  section  auAorizes  a 
waiver  for  the  unavailability  cf  lifts.  Since 
demand  responsive  systems  need  not 
purchase  accessible  vehicles  if  they  can 
certify  equivalent  service,  the  Department 
has  been  asked  what  this  provision  is  doing 
in  this  section. 

Paragraph  (e]  applies  in  the  case  in  which 
an  entity  operates  a  demand  responsive 
system,  which  is  not  equivalent,  and  the 
entity  caimot  And  accessible  vehicles  to 
acquire.  In  this  case,  the  waiver  provisions 
applicable  to  a  fixed  route  entity  purchasing 
or  leasing  inaccessible  new  vehicles  applies 
to  the  demand  responsive  operator  as  well. 

Section  37. 79    Purchase  or  Lease  of  New 
Rail  Vehicles  by  Public  Entities  Operating 
Rapid  or  Light  Rail  Systems 

This  section  echoes  the  requirement  of 
S  37.71 — all  new  rail  cars  must  be  accessible. 

Section  37.81  Purchase  or  Lease  of  Used 
Rail  Vehicles  by  Public  Entities  Operating 
Rapid  or  Light  Rail  Systems 

This  section  lays  out  the  requirements  for  a 
public  entity  acquiring  a  used  rail  vehicle. 
The  requirements  and  standards  are  the  same 
.  as  those  specifled  for  non-rail  vehicles  in 
S  37.73.  While  we  recognize  it  may  create 


difficulties  for  entities  in  some  situations,  the 
statute  does  not  include  any  extension  or 
short-term  leases.  The  Department  will 
consider,  in  a  case-by-case  basis,  how  the 
good  faith  efforts  requirement  would  apply  in 
the  case  of  an  agreement  between  rail 
carriers  to  permit  quick-response,  short-tenn 
leases  of  cars  over  a  period  of  time. 

Section  37.83    Remanufacture  of  Rail 
Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Rail  Vehicles  by  Public 
Entities  Operating  Rapid  or  Light  Rail 
System 

This  section  parallels  the  remanufacturing 
section  for  buses,  including  the  exception  for 
historical  vehicles.  With  respect  to  an  entity 
having  a  class  of  historic  vehicles  that  may 
meet  Qie  standards  for  the  historic  vehicle 
exception  (e.g.,  San  Francisco  cable  cars],  the 
Department  would  not  object  to  a  request  for 
application  of  the  exception  on  a  system- 
wide,  as  approved  to  car-by-car.  basis. 

Section  37.85    Purchase  or  Lease  of  New 
Intercity  and  Commuter  Rail  Cars 

This  section  incorporates  the  statutory 
requirement  that  new  intercity  and  commuter 
rail  cars  be  accessible.  The  specific 
accessibility  provisions  of  the  statute  (for 
example,  there  are  slightly  different 
requirements  for  intercity  rail  cars  versus 
commuter  rail  cars]  are  specified  in  part  38  of 
this  regulation.  These  standards  are  adopted 
from  the  voluntary  guidelines  issues  by  the 
Access  Board.  The  section  basically  parallels 
the  acquisition  requirements  for  buses  and 
other  vehicles.  It  should  be  noted  that  the 
definition  of  commuter  rail  operator  clearly 
allows  for  additional  operators  to  qualify  as 
commuter,  since  the  definition  describes  the 
functional  characteristics  of  an  operator,  as 
well  as  listing  existing  commuter  rail 
operators. 

We  would  point  out  that  the  ADA  applies 
this  requirement  to  all  new  vehicles.  This 
includes  not  only  vehicles  and  systems  that 
currently  are  being  operated  in  the  U.S.,  but 
new,  experimental,  or  imported  vehicles  and 
systems.  The  ADA  does  not  stand  in  the  way 
of  new  technology,  but  it  does  require  that 
new  technology,  and  the  benefits  it  brings,  be 
accessible  to  all  persons,  including  those  with 
disabiUties.  This  point  applies  to  all  vehicle 
acquisition  provisions  of  this  regulation, 
whether  for  rail  or  non-rail,  private  or  public, 
fixed  route  or  demand  responsive  vehicles 
and  systems. 

Section  37.87   Purchase  or  Lease  of  Used 
Intercity  and  Commuter  Rail  Cars 

The  section  also  parallels  closely  the 
requirements  in  the  ADA  for  the  purchase  or 
lease  of  accessible  used  rail  vehicles.  We 
acknowledge  that,  in  some  situations,  the 
statutory  requirement  for  to  make  good  faith 
efforts  to  acquire  accessible  used  vehicles 
may  create  difficulties  for  rail  operators 
attempting  to  lease  rail  cars  quickly  for  a 
short  time  (e.g..  as  fill-ins  for  cars  which  need 
repairs].  In  some  cases,  it  may  be  possible  to 
mitigate  these  difficulties  through  means  such 
as  making  good  faith  efforts  with  respect  to 
an  overaU  agreement  between  two  rail 
operators  to  make  cars  available  to  one 
another  when  needed,  rather  than  each  time 
a  car  is  provided  under  such  an  agreement. 


Section  37.80    Remanufacture  of  Intercity 
and  Commuter  Rail  Cars 

This  section  requires  generally  that 
remanufactured  cars  be  made  accessible,  to 
the  m«»<iniim  extent  feasible.  Feasible  is 
defined  in  paragraph  (c)  of  the  section  to  be 
"unless  an  engineering  analysis  demonstrates 
that  remanufacturing  the  car  to  be  accessible 
would  have  a  significant  adverse  effect  on 
the  structural  integrity  of  the  car."  Increased 
cost  is  not  a  reason  for  viewing  other  sections 
of  this  subpart  concerning  remanufactured 
vehicles. 

In  addition,  this  section  differs  from  the 
counterpart  sections  for  non-rail  vehicles  and 
light  and  rapid  rad  vehicles  in  two  ways. 
First,  the  extension  of  useful  life  needed  to 
trigger  the  section  is  ten  rather  ^han  iive 
years.  Second,  there  is  no  historic  vehicle 
exception.  Both  of  these  differences  are 
statutory. 

Remanufactiu^  of  vehicles  implies  work 
that  extends  their  expected  useful  life  of  the 
vehicle.  A  mid-life  overiiaul.  not  extending 
the  total  useful  life  of  the  vehicle,  would  not 
l>e  viewed  as  a  remanufacture  of  the  vehicle. 

Section  37.83— One  Car  Per  Train  Rule 

This  section  implements  the  statutory 
directive  that  all  rail  operators  (light  rapid, 
commuter  and  intercity)  have  at  least  one  car 
per  train  accessible  to  persons  with 
disabilities.  Including  individuals  who  use 
wheelchairs  by  July  26, 1995.  (See  ADA 
sections  242(a](l],  242(b](l),  228(b)(l].] 
Section  37.93  contains  this  general 
requirement.  In  some  cases,  entities  will  meet 
the  one-car-per  train  rule  through  the 
purchase  of  new  cars.  In  this  case,  since  all 
new  rail  vehicles  have  to  be  accessible, 
compliance  with  this  provision  is 
straightforward. 

However,  certain  entities  may  not  be 
purchasing  any  new  vehicles  by  July  26, 1995. 
or  may  not  be  purchasing  enough  vehicles  to 
ensure  that  one  car  per  train  is  accessible.  In 
these  cases,  these  entities  will  have  to  retrofit 
existing  cars  to  meet  this  requirement.  What 
a  retrofitted  car  must  look  like  to  meet  the 
requirement  has  been  decided  by  the  Access 
Board.  These  standards  are  contained  in  part 
36  of  this  rule. 

We  would  point  that  consistent  with  the 
Access  Board  standards,  a  rail  system  using 
mini-high  platforms  or  wayside  lifts  is  not 
required,  in  most  circumstances,  to  "double- 
stop"  in  order  to  give  passengers  a  chance  to 
board  the  second  or  subsequent  car  in  a  train 
at  the  mini-high  platform  or  way-side  lift  The 
only  exception  to  this  would  be  a  situation  in 
which  all  the  wheelchair  positions  spaces  in 
the  first  car  were  occupied.  In  this  case,  the 
train  would  have  to  double-stop  to  allow  a 
wheelchair  user  to  board,  rather  than  passing 
the  person  by  when  there  was  space 
available  in  other  than  the  first  car. 

Section  37.95    Ferries  and  Other  Passenger 
Vessels 

Although  at  this  time  there  are  no  specific 
requirements  for  vessels,  ferries  and  other 
passenger  vessels  operated  by  public  entities 
are  subject  to  the  requirements  of  i  37.5  of 
this  part  and  appUcable  requirements  of  28 
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CFR  part  35,  the  D<|)]  rule  under  title  U  of  the 
ADA. 

Subpart  E — Acqui4tion  of  Accessible 
VehiclM  by  Privati  Entities 


Sectjon  37.101 
Rail  Vehicles  by 
Primarily  Engaged 
Transporting  Peop, 


Purchase  or  Lease  ofNon- 
R  ivate  Entities  Not 
in  the  Business  of 


Section  37.103 
Non-Rail  Vehicles 
Primarily  Engaged 
Transporting  People 


Puhhase  or  Lease  of  New 
by  Private  Entities 
in  the  Business  of 


Section  37.105 

The  first  two 
distinctions  among 
service  elaborated 
requirements  that 
we  provide  the  " 


Equivalent  Service  Standard 

sections  spell  out  the 
the  different  types  of 
n  the  ADA  and 
e  pply  to  them.  For  clarity, 

foUi  twing  chart. 


Private  Enti"  ies  "Not  Primarily 

El  IGAGEO" 


System  type 


Vehicle 
capacity 


Fixed  Route . 


Fixed  Route . 


Demand 
Responsive. 


Demand 
Responsive. 


System  type 


Rxed  route.. 


Demand 
responan/e. 


Eittier  fixed 
route  or 
demand 
reapooaive. 


Requirement 


Acquire 

accessible 
vehicle. 

Acquire 
accessibte 
vehicle,  or 
equivalerK:y. 

Acquire 
accessible 
vehicle,  or 
equivalerKy. 

Equivalency- 
see  $37,171. 


Private  Entities  "Primarily  Engaged" 


V«  hicle  type/ 
capacity 


Requrement 


All 

V  tnictos 
eicept  auto. 
win  with  less 
ttanS 
opacity,  or 
orer  ttw  road 
b«. 
Sana  as  above. 


Nwivanawith 


capacity  of 
ss  ttian  8. 


Acquire 
accessible 
vehicle. 


Acquire 
accessibte 
vehicle,  or 
equivalerx:y. 

Same  as 
atx>ve. 


Equivalency,  for  lurposes  of  these 
requirements,  is  sp  iUed  out  in  }  37.105.  It  is 
important  to  note  t$at  some  [xirtions  of  this 
section  (referring  to  response  time, 
reservations  capacity,  and  restrictions  on  trip 
purpose)  apply  only  to  demand  responsive 
systems.  Ajiother  provision  (schedules/ 
headways)  applies  only  to  fixed  route 
systems.  This  is  because  these  points  of 
comparison  apply  9nly  to  one  or  the  other 
type  system.  The  remaining  provisions  apply 
to  both  kinds  of  systems. 

In  applying  the  p  rovisions  this  section,  it  is 
important  to  note  t  lat  they  are  only  points  of 


comparison,  not  substantive  criteria.  For 
example,  unlike  the  response  time  criterion  of 
S  37.131,  this  section  does  not  require  that  a 
system  provide  any  particular  response  time. 
All  it  says'is  that,  in  order  for  there  to  be 
equivalency,  if  the  demand  responsive 
system  gets  a  van  to  a  non-disabled  person  in 
2  hours,  or  8  hours,  or  a  week  and  a  half  after 
a  call  for  service,  the  system  must  get  an 
accessible  van  to  a  person  with  a  disability  in 
2  hours,  or  8  hours,  or  a  week  and  a  half. 

The  vehicle  acquisition  and  equivalency 
provisions  work  together  in  the  following 
way.  A  private  entity  is  about  to  acquire  a 
vehicle  for  a  transportation  service  in  one  of 
the  categories  to  which  equivalency  is 
relevant.  The  entity  looks  at  its  present 
service  (considered  without  regard  to  the 
vehicle  it  plans  to  acquire).  Does  the  present 
service  meet  the  equivalency  standard?  (In 
answering  this  question,  the  point  of 
reference  is  the  next  potential  customer  who 
needs  an  accessible  vehicle.  The  fact  that 
such  persons  have  not  called  in  the  past  is 
irrelevant).  If  not,  the  entity  is  required  to 
acquire  an  accessible  vehicle.  If  so,  the  entity 
may  acquire  an  accessible  or  an  inaccessible 
vehicle.  This  process  must  be  followed  every 
time  the  entity  purchases  or  leases  a  vehicle. 
Given  changes  in  the  mixes  of  both  customers 
and  vehicles,  the  answer  to  the  question 
about  equivalency  will  probably  not  be  the 
same  for  an  entity  every  time  it  is  asked. 

One  difference  between  the  requirements 
for  "private,  not  primarily"  and  "private, 
primarily"  entities  is  that  the  requirements 
apply  to  all  vehicles  purchased  or  leased  for 
the  former,  but  only  to  new  vehicles  for  the 
latter.  This  means  that  entities  in  the  latter 
category  are  not  required  to  acquire 
accessible  vehicles  when  they  purchase  or 
lease  used  vehicles.  Another  oddity  in  the 
statute  which  entities  should  note  is  that  the 
requirement  for  "private,  primarily"  entities 
to  acquire  accessible  vans  with  less  than 
eight  passenger  capacity  (or  provide 
equivalent  service)  does  not  become  effective 
until  after  February  25, 1992  (This  also  date 
also  applies  no  private  entities  "primarily 
engaged"  which  purchase  passenger  rail 
cars).  All  other  vehicle  acquisition 
requirements  became  effective  after  August 
25.1990. 

The  Department  views  the  line  between 
"private,  primarily"  and  "private,  not 
primarily"  entities  as  being  drawn  with 
respect  to  the  bus,  van,  or  other  service 
which  the  entity  is  providing.  For  example, 
there  is  an  obvious  sense  in  which  an  airline 
or  car  rental  company  is  primarily  engaged  in 
the  business  of  transporting  people.  If  the 
airline  or  car  rental  agency  runs  a  shuttle  bus 
from  the  airport  terminal  to  a  downtown 
location  or  a  rental  car  lot.  however,  the 
Department  views  that  shuttle  service  as 
covered  by  the  "private,  not  primarily" 
requirements  of  the  rule  (see  discussion  of 
the  Applicability  sections  above).  This  is 
because  the  airline  or  car  rental  agency  is  not 
primarily  engaged  in  the  business  of 
providing  transportation  by  bus  or  van.  The 
relationship  of  the  bus  or  van  service  to  an 
airline's  main  business  is  analogous  to  that  of 
a  shuttle  to  a  hotel.  For  this  purpose,  it  is  of 
only  incidental  interest  that  the  main 
business  of  the  airline  is  flying  people  around 


the  country  instead  of  putting  them  up  for  the 
night 

Section  37. 109    Ferries  and  Other  Passenger 
Vessels 

Although  at  this  time  there  are  no  specific 
requirements  for  vessels,  ferries  and  other 
passenger  vessels  operated  by  private 
entities  are  subject  to  the  requirements  of 
f  37.5  of  this  part  and  applicable 
requirements  of  28  CFR  part  36.  the  DOJ  rule 
under  title  III  of  the  ADA. 

Subpart  F — Paratransit  as  a  Complement  to 
Flxad  Route  Service 

Section  37. 121    Requirement  for  Comparable 
Complementary  Paratransit  Service 

This  section  sets  forth  the  basic 
requirement  that  all  public  entities  who 
operate  a  fixed  route  system  have  to  provide 
paratransit  service  that  is  both  comparable 
and  complementary  to  the  fixed  route  service. 
By  "complementary,"  we  mean  service  that 
acts  as  a  "safety  net"  for  individuals  with 
disabilities  who  cannot  use  the  fixed  route 
system.  By  "comparable,"  we  mean  service 
that  meets  the  service  criteria  of  this  subpart. 

This  requirement  applies  to  light  and  rapid 
rail  systems  as  well  as  to  bus  systems,  even 
when  rail  and  bus  systems  share  all  or  part  of 
the  same  service  area.  Commuter  bus. 
commuter  rail  and  intercity  rail  systems  do 
not  have  to  provide  paratransit.  however.  The 
remaining  provisions  of  subpart  F  set  forth 
the  details  of  the  eligibility  requirements  for 
paratransit.  the  service  criteria  that 
paratransit  systems  must  meet,  the  planning 
process  involved,  and  the  procedures  for 
applying  for  waivers  based  on  undue 
financial  burden. 

Paratransit  may  be  provided  by  a  variety  of 
modes.  Publicly  operated  dial-a-ride  vans, 
service  contracted  out  to  a  private 
paratransit  provider,  user-side  subsidy 
programs,  or  any  combination  of  these  and 
other  approaohes  is  acceptable.  Entities  who 
feel  it  necessary  to  apply  for  an  undue 
financial  burden  waiver  should  be  aware  that 
one  of  the  factors  UMTA  will  examine  in 
evaluating  waiver  requests  is  efficiencies  the 
provider  could  realize  in  its  paratransit 
service.  Therefore,  it  is  important  for  entities 
in  this  situation  to  use  the  most  economical 
and  efficient  methods  of  providing 
paratransit  they  can  devise. 

It  is  also  important  for  them  to  establish 
and  consistently  implement  strong  controls 
against  fraud,  waste  and  abuse  in  the 
paratransit  system.  Fraud,  waste  and  abuse 
can  drain  sig^iificant  resources  from  a  system 
and  control  of  these  problems  is  an  important 
"efficiency  for  any  paratransit  system.  It  will 
be  difficult  for  the  Department  to  grant  an 
undue  financial  burden  waiver  to  entities 
which  do  not  have  a  good  means  of 
determining  if  fraud,  waste  and  abuse  are 
problems  and  adequate  methods  of 
combating  these  problems,  where  they  are 
found  to  exist. 

Section  37.123    ADA  Paratransit 
Eligibility— Standards 

General  Provisions 

This  section  sets  forth  the  minimum 
requirements  for  eligibility  for 
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complementary  paratransit  service.  All  Hxed 
route  operators  providing  complementary 
paratransit  must  make  service  available  at 
least  to  individuals  meeting  these  standards. 
The  ADA  does  not  prohibit  providing 
paratransit  service  to  anyone.  Entities  may 
provide  service  to  additional  persons  as  well. 
Since  only  service  to  ADA  eligible  persons  is 
required  by  the  rule,  however,  only  the  costs 
of  this  service  can  be  counted  in  the  context 
of  a  request  for  an  undue  flnancial  burden 
waiver. 

When  the  rule  says  that  ADA  paratransit 
eligibility  shall  be  strictly  limited  to  persons 
in  the  eligible  categories,  then,  it  is  not  saying 
that  entities  are  in  any  way  precluded  from 
serving  other  people.  It  is  saying  that  the 
persons  who  must  be  provided  service,  and 
counting  the  costs  of  providing  them  service, 
in  context  of  an  undue  burden  waiver,  are 
limited  to  the  regulatory  categories. 

Temporary  Disabilities 

Eligibility  may  be  based  on  a  temporary  as 
well  as  a  permanent  disability.  The 
individual  must  meet  one  of  the  three 
eligibility  criteria  in  any  case,  but  can  do  so 
for  a  limited  period  of  time.  For  example,  if 
an  individual  breaks  both  legs  and  is  in  two 
casts  for  several  weeks,  becomes  a 
wheelchair  user  for  the  duration,  and  the  bus 
route  that  would  normally  take  him  to  work 
is  not  accessible,  the  individual  could  be 
eligible  under  the  second  eligibility  category. 
In  granting  eligibility  to  such  a  person,  the 
entity  should  establish  an  expiration  date  for 
eligibility  consistent  with  the  expected  end  of 
the  period  disability. 

Trip-by-Trip  Eligibility 

A  person  may  be  ADA  paratransit  eligible 
for  some  trips  but  not  others.  Eligibility  does 
not  inhere  in  the  individual  or  his  or  her 
disability,  as  such,  but  in  meeting  the 
functional  criteria  of  inability  to  use  the  fixed 
route  system  established  by  the  ADA.  This 
inability  is  likely  to  change  with  differing 
circumstances. 

For  example,  someone  whose  impairment- 
related  condition  is  a  severe  sensitivity  to 
temperatures  below  20  degrees  is  not 
prevented  from  using  fixed  route  transit  when 
the  temperature  is  75  degrees.  Someone 
whose  impairment-related  condition  is  an 
inability  to  maneuver  a  wheelchair  through 
snow  is  not  prevented  from  using  fixed  route 
transit  when  there  is  no  snow  on  the  ground. 
Someone  with  a  cognitive  disability  may 
have  learned  to  take  the  same  bus  route  to  a 
supported  employment  job  every  day.  This 
individual  is  able  to  navigate  the  system  for 
work  purposes  and  therefore  would  not  be 
eligible  for  paratransit  for  work  trips.  But  the 
individual  may  be  unable  to  get  to  other 
destinations  on  the  bus  system  without 
getting  lost,  and  would  be  eligible  for 
paratransit  for  non-work  trips.  Someone  who 
normally  drives  his  own  car  to  a  rail  system 
park  and  ride  lot  may  have  a  specific 
impairment  related  condition  preventing  him 
from  getting  to  the  station  when  his  car  is  in 
the  shop.  A  person  who  can  use  accessible 
fixed  route  service  can  go  to  one  destination 
on  an  accessible  route:  another  destination 
would  require  the  use  of  an  inaccessible 
route.  The  individual  would  be  eligible  for  the 
latter  but  not  the  former. 


In  many  cases,  though  the  person  is  eligible 
for  some  trips  but  not  others,  eligibility 
determinations  would  not  have  to  be  made 
literally  on  a  trip-by-trip  basis.  It  may  often 
be  possible  to  establish  the  conditions  on 
eligibility  as  pari  of  the  initial  eligibility 
determination  process.  Someone  with  a 
temperature  sensitivity  might  be  granted 
seasonal  eligibility.  Somebody  who  is  able  to 
navigate  the  system  for  work  but  not  non- 
work  trips  could  have  this  fact  noted  in  his  or 
her  eligibility  documentation.  Likewise, 
someone  with  a  variable  condition  (e.g., 
multiple  sclerosis,  HTV  disease,  need  for 
kidney  dialysis)  could  have  their  eligibility 
based  on  the  underlying  condition,  with 
paratransit  need  for  a  particular  trip 
dependent  on  self-assessment  or  a  set  of 
medical  standards  (e.g.,  trip  within  a  certain 
amount  of  time  after  a  dialysis  session).  On 
the  other  hand,  persons  in  the  second 
eligibility  category  (people  who  can  use 
accessible  fixed  route  service  where  it  exists) 
would  to  be  given  service  on  the  basis  of  the 
particular  route  they  would  use  for  a  given 
trip. 

Because  entities  are  not  precluded  from 
providing  service  beyond  that  required  by  the 
rule,  an  entity  that  believes  it  is  too  difficult 
to  administer  a  program  of  trip-by-trip 
eligibility  is  not  required  to  do  so.  Nothing 
prevents  an  entity  from  providing  all 
requested  trips  to  a  person  whom  the  ADA 
requires  to  receive  service  for  only  some 
trips.  In  this  case,  if  the  entity  intends  to 
request  an  undue  financial  burden  waiver, 
the  entity,  as  provided  in  the  undue  burden 
provisions  of  this  rule,  must  estimate,  by  a 
statistically  valid  technique,  the  percentage 
of  its  paratransit  trips  that  are  mandated  by 
the  ADA.  Only  that  percentage  of  its  total 
costs  will  be  counted  in  considering  the 
undue  burden  waiver  request. 

Category  1    Eligibility 

The  first  eligibility  category  includes, 
among  others,  persons  with  mental  or  visual 
impairments  who,  as  a  result,  cannot 
"navigate  the  system."  This  eligibility 
category  includes  people  who  cannot  board, 
ride,  or  disembark  from  an  accessible 
vehicles  "without  the  assistance  of  another 
individual."  This  means  that,  if  an  individual 
needs  an  attendant  to  board,  ride,  or 
disembark  from  an  accessible  fixed  route 
vehicles  (including  "navigating  the  system"), 
the  individual  is  eligible  for  paratransit.  One 
implication  of  this  language  is  that  an 
individual  does  not  lose  paratransit  eligibility 
based  on  "inability  to  navigate  the  system" 
because  the  individual  chooses  to  travel  with 
a  friend  on  the  paratransit  system  (even  if  the 
friend  could  help  the  person  navigate  the 
fixed  route  system).  Eligibility  in  this 
category  is  based  on  ability  to  board,  ride, 
and  disembark  independently. 

Mobility  training  (e.g.,  of  persons  with 
mental  or  visual  impairments)  may  help  to 
improve  the  ability  of  persons  to  navigate  the 
system  or  to  get  to  a  bus  stop.  Someone  who 
is  successfully  mobility  trained  to  use  the 
fixed  route  system  for  all  or  some  trips  need 
not  be  provided  paratransit  service  for  those 
trips.  The  Department  encourages  entities  to 
sponsor  such  training  as  a  means  of  assisting 
individuals  to  use  fixed  route  rather  than 
paratransit. 


Category  2    Eligibility 

The  second  eligibility  criterion  is  the 
broadest,  with  respect  to  persons  with 
mobility  impairments,  but  its  impact  should 
be  reduced  over  time  as  transit  systems 
become  more  accessible.  This  category 
applies  to  persons  who  could  use  accessible 
Rxed  route  transportation,  but  accessible 
transportation  is  not  being  used  at  the  time, 
and  on  the  route,  the  persons  would  travel. 
This  concept  is  route  based,  not  system 
based. 

Speaking  first  of  bus  systems,  if  a  person  is 
traveling  from  Point  A  to  Point  B  on  route  1, 
and  route  1  is  accessible,  the  person  is  not 
eligible  for  paratransit  for  the  trip.  This  is 
true  even  though  other  portions  of  the  system 
are  still  inaccessible.  If  the  person  is  traveling 
from  Point  A  to  Point  C  on  route  2,  which  is 
not  accessible,  the  person  is  eligible  for  that 
trip.  If  the  person  is  traveling  from  point  A  to 
Point  B  on  accessible  route  1.  with  a  transfer 
at  B  to  go  on  inaccessible  route  3  to  Point  D, 
then  the  person  is  eligible  for  the  second  leg 
of  the  trip.  (The  entity  could  choose  to 
provide  a  paratransit  trip  from  A  to  D  or  a 
paratransit  or  on-call  bus  trip  from  B  to  D.) 

For  purposes  of  this  standard,  we  view  a 
route  as  accessible  when  all  buses  scheduled 
on  the  route  are  accessible.  Otherwise,  it  is 
unlikely  that  an  accessible  vehicle  could  be 
provided  "within  a  reasonable  period  of  |a| 
time"  when  the  individual  wants  to  travel,  as 
the  provision  requires.  We  recognize  that 
some  systems'  operations  may  not  be 
organized  in  a  way  that  permits  determining 
whether  a  given  route  is  accessible,  even 
though  a  route-by-route  determination 
appears  to  be  contemplated  by  the  statute.  In 
such  cases,  it  may  be  that  category  2 
eligibility  would  persist  until  the  entire 
system  was  eligible. 

With  respect  to  a  rail  system,  an  individual 
is  eligible  under  this  standard  if,  on  the  route 
or  line  he  or  she  wants  to  use,  there  is  not  yet 
one  car  per  train  accessible  or  if  key  stations 
are  not  yet  accessible.  This  eligibility  remains 
even  if  bus  systems  covering  the  area  served 
by  the  rail  system  have  become  100  percent 
accessible.  This  is  necessary  because  people 
use  rail  systems  for  different  kinds  of  trips 
than  bus  systems.  It  would  often  take  much 
more  in  the  way  of  time,  trouble,  and 
transfers  for  a  person  to  go  on  the  buses  of 
one  or  more  transit  authorities  than  to  have  a 
direct  trip  provided  by  the  rail  operator. 
Since  bus  route  systems  are  often  designed  to 
feed  rail  systems  rather  than  duplicate  them, 
it  may  often  be  true  that  "  you  can't  get  there 
from  here"  relying  entirely  on  bus  routes  or 
the  paratransit  service  area  that  parallels 
them. 

If  the  1'^  on  a  vehicle  cannot  be  deployed 
at  a  particular  stop,  an  individual  is  eligible 
for  paratransit  under  this  category  with 
respect  to  the  service  to  the  inaccessible  stop. 
If  on  otherwise  accessible  route  1,  an 
individual  wants  to  travel  from  Point  A  to 
Point  E,  and  the  lift  cannot  be  deployed  at  E 
the  individual  is  eligible  for  paratransit  for 
the  trip.  (On-call  bus  would  not  work  as  a 
mode  of  providing  this  trip,  since  a  bus  lift 
will  not  deploy  at  the  stop.)  This  is  true  even 
though  service  from  Point  A  to  all  other 
points  on  the  line  is  fully  accessible.  In  this 
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circiunstance,  the  entity  should  probably 
think  seriously  abo*t  working  with  the  local 
government  involv^l  to  have  the  stop  moved 
or  made  accessibiej 

When  we  say  thai  a  lift  cannot  be 
deployed,  we  mean  literally  that  the 
mechanism  will  not]  work  at  the  location  to 
permit  a  wheelchail  user  or  other  person  with 
a  disability  to  disen  ibark  or  that  the  lift  will 
be  damaged  if  it  is  i  ised  there.  It  is  not 
consistent  with  the  "ule  for  a  transit  provider 
to  declare  a  stop  of  -limits  to  someone  who 
uses  the  lift  while  a  lowing  other  passengers 
to  use  the  stop.  Hoii  rever,  if  temporary 
conditions  not  unde  r  the  operator's  control 
(e.g.,  construction,  a  n  accident,  a  landslide] 
make  it  so  hazardous  for  anyone  to 
disembark  that  the  $top  is  temporarily  out  of 
service  for  all  pass^igers  may  the  operator 
refuse  to  allow  a  pabsenger  to  disembark 
using  the  lift. 

Category  3    Eligibiity 

The  third  eligibilify  criterion  concerns 
individuals  who  haie  a  speciRc  impairment- 
related  condition  which  prevents  them  from 
getting  to  or  from  a  ptop  or  station.  As  noted 
in  the  legislative  history  of  the  ADA,  this  is 
intended  to  be  a  "v^ry  narrow  exception"  to 
the  general  rule  tha(  di^iculty  in  traveling  to 
or  from  boarding  or  disembarking  locations  is 
not  a  basis  for  eligil  lility. 

What  is  a  Bpecifi(  impairment-related 
condition?  The  legia  lative  history  mentions 
four  examples:  Chn  nic  fatigue,  blindness,  a 
lack  of  cognitive  ab  lity  to  remember  and 
follow  directions,  oi  a  special  sensitivity  to 
temperature.  Impaii  ed  mobility,  severe 
communications  dit  abilities  (e.g.,  a 
combination  of  sen  )U8  vision  and  hearing 
impainnents),  cardippulmonary  conditions,  or 
various  other  serious  health  problems  may 
have  similar  effects  The  Department  does 
not  believe  that  it  ii  appropriate,  or^ven 
possible,  to  create  i  n  exhaustive  list. 

What  the  rule  usi  s  as  an  eligibihty 
criterion  is  not  just  he  existence  of  a  specific 
impairment-related  condition.  To  be  a  basis 
for  eligibility,  the  c(  ndition  must  prevent  the 
individual  from  trai  eUng  to  a  boarding 
location  or  from  a  d  isembarking  location.  The 
word  "prevent"  is  v  ery  important.  For 
anyone,  going  to  a  t  us  stop  and  waiting  for  a 
bus  is  more  difficult  and  less  comfortable 
than  waiting  for  a  v  »hicle  at  one's  home.  This 
is  likely  to  be  all  thi  i  more  true  for  an 
individual  with  a  di  lability.  But  for  many 
persons  with  disabi  ities,  in  many 
circumstances,  getti  ng  to  a  bus  stop  is 
possible.  If  an  impa  rment  related  condition 
only  makes  the  job  }f  accessing  transit  more 
difficult  than  it  migl  it  otherwise  be,  but  does 
not  prevent  the  tra^  el.  then  the  person  is  not 
eligible. 

For  example,  in  n  any  areas,  there  are  not 
yet  curb  cuts.  A  wh  ielchair  user  can  often  get 
around  this  probler  i  by  taking  a  less  direct 
route  to  a  destinati(  n  than  an  ambulatory 
person  would  take.  That  involves  more  time, 
trouble,  and  effort  t  lan  for  someone  without 
a  mobility  impairmi  int.  But  the  person  can 
still  get  to  the  bus  s  lop.  On  the  basis  of  these 
architectural  barrie  's,  the  person  would  not 
be  eligible. 

Entities  are  cauti  )ned  that,  particularly  in 
cases  involving  lad :  of  curb  cuts  and  other 
architectural  barrie  r  problems,  assertions  of 
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eligibility  should  be  given  tight  scrutiny.  Only 
if  it  is  apparent  from  the  facts  of  a  particular 
case  that  an  individual  cannot  find  a 
reasonable  alternative  path  to  a  location 
should  eligibility  be  granted. 

If  we  add  a  foot  of  snow  to  the  scenario, 
then  the  same  person  taking  the  same  route 
may  be  unable  to  get  to  the  bus  stop.  If  is  not 
the  snow  alone  that  stops  him;  it  is  the 
interaction  of  the  snow  and  the  fact  that  the 
individual  has  a  specific-impairment  related 
condition  that  requires  him  to  push  a 
wheelchair  through  the  snow  that  prevents 
the  travel. 

Inevitably,  some  judgment  is  required  to 
distinguish  between  situations  in  which 
travel  is  prevented  and  situations  in  which  it 
is  merely  made  more  difficult.  In  the 
Department's  view,  a  case  of  "prevented 
travel"  can  be  made  not  only  where  travel  is 
literally  impossible  (e.g.,  someone  cannot  find 
the  bus  stop,  someone  cannot  push  a 
wheelchair  through  the  foot  of  snow  or  up  a 
steep  hill)  but  also  where  the  difficulties  are 
so  substantial  that  a  reasonable  person  with 
the  impairment-related  condition  in  question 
would  be  deterred  bora  making  the  trip. 

The  regulation  makes  the  interaction 
between  an  impairment-related  condition  and 
the  enviroiunental  barrier  (whether  distance, 
weather,  terrain,  or  architectural  barriers]  the 
key  to  eligibility  determinations.  This  is  an 
individual  determination.  Depending  on  the 
specifics  of  their  impairment-related 
condition,  one  individual  may  be  able  to  get 
from  his  home  to  a  bus  stop  under  a  given  set 
of  conditions,  while  his  next-door  neighbor 
may  not. 

Companions 

The  ADA  requires  entities  to  provide 
paratransit  to  one  person  accompanying  the 
eligible  individual,  with  others  served  on  a 
space-available  basis.  The  one  individual 
who  is  guaranteed  space  on  the  vehicle  can 
be  anyone — family  member,  business 
associate,  friend,  date,  etc.  The  provider 
cannot  limit  the  eligible  individual's  choice  of 
type  of  companion.  The  transit  authority  may 
require  that  the  eligible  individual  reserve  a 
space  for  the  companion  when  the  individual 
reserves  his  or  her  own  ride.  This  one 
individual  rides  even  if  this  means  that  there 
is  less  room  for  other  eligible  individuals. 
Additional  individuals  beyond  the  first 
companion  are  carried  only  on  a  space 
available  basis;  that  is,  they  do  not  displace 
other  ADA  paratransit  eligible  individuals. 

A  personal  care  attendant  (i.e.,  someone 
designated  or  employed  specifically  to  help 
the  eligible  individual  meet  his  or  her 
personal  needs)  always  may  ride  with  the 
eligible  individual.  If  there  is  a  personal  care 
attendant  on  the  trip,  the  eligible  individual 
may  still  bring  a  companion,  plus  additional 
companions  on  a  space  available  basis.  The 
entity  may  require  that,  in  reserving  the  trip, 
the  eligible  individual  reserve  the  space  for 
the  attendant. 

To  prevent  potential  abuse  of  this 
provision,  the  rule  provides  that  a  companion 
(e.g.,  friend  or  family  member)  does  not  count 
as  a  personal  care  attendant  unless  the 
eligible  individual  regularly  makes  use  of  a 
personal  care  attendant  and  the  companion  is 
actually  acting  in  that  capacity.  As  noted 
under  S  37.125.  a  provider  may  require  that, 


as  pari  of  the  initial  eligibility  certification 
process,  an  individual  indicate  whether  he  or 
she  travels  with  a  personal  care  attendant.  If 
someone  does  not  indicate  the  use  of  an 
attendant,  then  any  individual  accompanying 
him  or  her  would  be  regarded  simply  as  a 
companion. 

To  be  viewed  as  "accompanying"  the 
eligible  individual,  a  companion  must  have 
the  same  origin  and  destination  points  as  the 
eligible  individual.  In  appropriate 
circumstances,  entities  may  also  wish  to 
provide  service  to  a  companion  who  has 
either  an  origin  or  destination,  but  not  both, 
with  the  eligible  individual  (e.g.,  the 
individual's  date  is  dropped  off  at  her  own 
residence  on  the  return  trip  from  a  concert). 

Section  37. 125    ADA  Paratransit  Eligibiity— 
Process 

This  section  requires  an  eligibiity  process 
to  be  established  by  each  operator  of 
complementary  paratransit.  The  details  of  the 
process  are  to  be  devised  through  the 
planning  and  public  participation  process  of 
this  subpart.  "The  process  may  not  impose 
unreasonable  administrative  burdens  on 
applicants,  and.  since  it  is  pari  of  the  entity's 
nondiscrimination  obligations,  may  not 
involve  "user  fees"  or  application  fees  to  the 
appUcant. 

The  process  may  include  functional  criteria 
related  to  the  substantive  eligibility  criteria  of 
S  37.123  and,  where  appropriate,  functional 
evaluation  or  testing  of  applicants.  The 
substantive  eligibility  process  is  not  aimed  at 
making  a  medical  or  diagnostic 
determination.  While  evaluation  by  a 
physician  (or  professionals  in  rehabilitation 
or  other  relevant  fields]  may  be  used  as  part 
of  the  process,  a  diagnosis  of  a  disability  is 
not  dispositive.  What  is  needed  is  a 
determination  of  whether,  as  a  practical 
matter,  the  individual  can  use  fixed  route 
transit  in  his  or  her  own  circumstances.  That 
is  a  transportation  decision  primarily,  not  a 
medical  decision. 

The  goal  of  the  process  is  to  ensure  that 
only  people  who  meet  the  regulatory  criteria, 
strictly  applied,  are  regarded  as  ADA 
paratransit  eligible.  The  Department 
recognizes  that  transit  entities  may  wish  to 
provide  service  to  other  persons,  which  is  not 
prohibited  by  this  rule.  However,  the 
eligibility  process  should  clearly  distinguish 
those  persons  who  are  ADA  eligible  from 
those  who  are  provided  service  on  other 
grounds.  For  example,  eligibility 
documentation  must  clearly  state  whether 
someone  is  ADA  paratransit  eligible  or 
eligible  on  some  other  basis. 

Often,  people  tend  to  think  of  paratransit 
exclusively  in  terms  of  people  with  mobility 
impairments.  Under  the  ADA,  this  is  not 
accurate.  Persons  with  visual  impairments 
may  be  eligible  under  either  the  first  or  third 
eligibility  categories.  To  accommodate  them, 
all  documents  concerning  eligibility  must  be 
made  available  in  one  or  more  accessible 
formats,  on  request.  Accessible  formats 
include  computer  disks,  braille  documents, 
audio  cassettes,  and  large  print  documents.  A 
document  does  not  necessarily  need  to  be 
made  available  in  the  format  a  requester 
prefers,  but  it  does  have  to  be  made  available 
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in  a  format  the  person  can  use.  There  is  no 
use  giving  a  computer  disk  to  someone  who 
does  not  have  a  computer,  for  instance,  or  a 
braille  document  to  a  person  who  does  not 
read  braille. 

When  a  person  applies  for  eligibility,  the 
entity  will  provide  all  the  needed  forms  and 
instructions.  These  forms  and  instructions 
may  include  a  declaration  of  whether  the 
individual  travels  with  a  personal  care 
attendant.  The  entity  may  make  further 
inquiries  concerning  such  a  declaration  (e.g., 
with  respect  to  the  individual's  actual  need 
for  a  personal  care  attendant]. 

When  the  apphcation  process  is 
complete — all  necessary  actions  by  the 
applicant  taken — the  entity  should  process 
the  application  in  21  days.  If  it  is  unable  to  do 
so,  it  must  begin  to  provide  service  to  the 
applicant  on  the  22nd  day,  as  if  the 
application  had  been  granted.  Service  may  be 
terminated  only  if  an  when  the  entity  denies 
the  application.  All  determinations  shall  be  in 
writing;  in  the  case  of  a  denial,  reasons  must 
be  specified.  The  reasons  must  specifically 
relate  the  evidence  in  the  matter  to  the 
eligibility  criteria  of  this  rule  and  of  the 
entity's  process.  A  mere  recital  that  the 
applicant  can  use  fixed  route  transit  is  not 
sufficient. 

For  people  granted  eligibility,  the 
documentation  of  eligibility  shall  include  at 
least  the  following  information: 
— The  individual's  name 
— The  name  of  the  transit  provider 
— The  telephone  number  of  the  entity's 

paratransit  coordinator 
— An  expiration  date  for  eligibility 
— Any  conditions  or  limitations  on  the 

individual's  eligibility,  including  the  use  of 

a  personal  care  attendant. 

The  last  point  refers  to  the  situation  in 
which  a  person  is  eligible  for  some  trips  but 
not  others.  Or  if  the  traveler  is  authorized  to 
have  a  personal  care  attendant  ride  free  of 
charge.  For  example,  the  documentation  may 
say  that  the  individual  is  eligible  only  when 
the  temperature  falls  below  a  certain  point  or 
when  the  individual  is  going  to  a  destination 
not  on  an  accessible  bus  route,  or  for  non- 
work  trips,  etc. 

As  the  mention  of  an  expiration  date 
implies,  certification  is  not  forever.  The  entity 
may  recertify  eligibility  at  reasonable 
intervals  to  make  sure  that  changed 
circumstances  have  not  invalidated  or 
changed  the  individual's  eligibility.  In  the 
Department's  view,  a  reasonable  interval  for 
recertiflcation  is  probably  between  one  and 
three  years.  Less  than  one  year  would 
probably  be  too  burdensome  for  consumers; 
over  three  years  would  begin  to  lose  the  point 
of  doing  recertifications.  The  recertiflcation 
interval  should  be  stated  in  the  entity's  plan. 
Of  course,  a  user  of  the  service  can  apply  to 
modify  conditions  on  his  or  her  eligibility  at 
any  time. 

"The  administrative  appeal  process  is 
intended  to  give  applicants  who  have  been 
denied  eligibility  the  opportunity  to  have 
their  cases  heard  by  some  official  other  than 
the  one  who  turned  them  down  in  the  first 
place.  In  order  to  have  appropriate 
separation  of  functions — a  key  element  of 
administrative  due  process — not  only  must 
the  same  person  not  decide  the  case  on 


appeal,  but  that  person,  to  the  extent 
practicable,  should  not  have  been  involved  in 
the  first  decision  (e.g.,  as  a  member  of  the 
same  office,  or  a  supervisor  or  subordinate  of 
the  original  decisionmaker).  When,  as  in  the 
case  of  a  small  transit  operator,  this  degree  of 
separation  is  not  feasible,  the  second 
decisionmaker  should  at  least  be  "bubbled" 
with  respect  to  the  original  decision  (i.e.,  not 
have  participated  in  the  original  decision  or 
discussed  it  with  the  original  decisionmaker). 
In  addition,  there  must  be  an  opportunity  to 
be  heard  in  person  as  well  as  the  chance  to 
present  written  evidence  and  arguments.  All 
appeals  decisions  must  be  in  writing,  stating 
the  reasons  for  the  decision. 

To  prevent  the  filing  of  stale  claims,  the 
entity  may  establish  a  60  day  "statute  of 
limitations"  on  filing  of  appeals,  the  time 
starting  to  run  on  the  date  the  individual  is 
notified  on  the  negative  initial  decision.  After 
the  appeals  process  has  been  completed  (i.e., 
the  hearing  and/or  written  submission 
completed),  the  entity  should  make  a  decision 
within  30  days.  If  it  does  not,  the  individual 
must  be  provided  service  beginning  the  31  st 
day,  until  and  unless  an  adverse  decision  is 
rendered  on  his  or  her  appeal. 

Under  the  eligibility  criteria  of  the  rule,  an 
individual  has  a  right  to  paratransit  if  he  or 
she  meets  the  eligibility  criteria.  As  noted  in 
the  discussion  of  the  nondiscrimination 
section,  an  entity  may  refuse  service  to 
individual  with  a  disability  who  engages  in 
violent,  seriously  disruptive,  or  illegal 
conduct,  using  the  same  standards  for 
exclusion  that  would  apply  to  any  other 
person  who  acted  in  such  an  inappropriate 
way. 

The  rule  also  allows  an  entity  to  establish  a 
process  to  suspend,  for  a  reasonable  period 
of  time,  the  provision  of  paratransit  service  to 
an  ADA  eligible  person  who  establishes  a 
pattern  or  practice  of  missing  scheduled  trips. 
The  purpose  of  this  process  would  be  to  deter 
or  deal  with  chronic  "no-shows."  The 
sanction  system — articulated  criteria  for  the 
imposition  of  sanctions,  length  of  suspension 
periods,  details  of  the  administrative  process, 
etc. — would  be  developed  through  the  public 
planning  and  participation  process  for  the 
entity's  paratransit  plan,  and  the  result 
reflected  in  the  plan  submission  to  UMTA. 

It  is  very  important  to  note  that  sanctions 
could  be  imposed  only  for  a  "pattern  or 
practice"  of  missed  trips.  A  pattern  or 
practice  involves  intentional,  repeated  or 
regular  actions,  not  isolated,  accidental,  or 
singular  incidents.  Moreover,  only  actions 
within  the  control  of  the  individual  count  as 
part  of  a  pattern  or  practice.  Missed  trips  due 
to  operator  error  are  not  attributable  to  the 
individual  passenger  for  this  purpose.  If  the 
vehicle  arrives  substantially  after  the 
scheduled  pickup  time,  and  the  passenger  has 
given  up  on  the  vehicle  and  taken  a  taxi  or 
gone  down  the  street  to  talk  to  a  neighbor, 
that  is  not  a  missed  trip  attributable  to  the 
passenger.  If  the  vehicle  does  not  arrive  at 
all,  or  is  sent  to  the  wrong  address,  or  to  the 
wrong  entrance  to  a  building,  that  is  not  a 
missed  trip  attributable  to  the  passenger. 
There  may  be  other  circimistances  beyond 
the  individual's  control  (e.g.,  a  sudden  turn 
for  the  worse  in  someone  with  a  variable 
condition,  a  sudden  family  emergency)  that 


make  it  impracticable  for  the  individual  to 
travel  at  the  scheduled  time  and  also  for  the 
individual  to  notify  the  entity  in  time  to 
cancel  the  trip  before  the  vehicle  comes.  Such 
circumstances  also  would  not  form  pari  of  a 
sanctionable  pattern  or  practice. 

Once  an  entity  has  certified  someone  as 
eligible,  the  individual's  eligibility  takes  on 
the  coloration  of  a  property  right.  (This  is  not 
merely  a  theoretical  statement.  If  one 
depends  on  transportation  one  has  been 
found  eligible  for  to  get  to  a  job,  and  the 
eligibihty  is  removed,  one  may  lose  the  job. 
The  same  can  be  said  for  access  to  medical 
care  or  other  important  services.) 
Consequently,  before  eligibility  may  be 
removed  "for  cause"  under  this  provision,  the 
entity  must  provide  administrative  due 
process  to  the  individual. 

If  the  entity  proposes  to  impose  sanctions 
on  someone,  it  must  first  notify  the  individual 
in  writing  (using  accessible  formats  where 
necessary).  The  notice  must  specify  the  basis 
of  the  proposed  action  (e.g.,  Mr.  Smith 
scheduled  trips  for  8  a.m.  on  May  15,  2  p.m. 
on  )une  3, 9  a.m.  on  June  21,  and  9:20  p.m.  on 
]uly  10,  and  on  each  occasion  the  vehicle 
appeared  at  the  scheduled  time  and  Mr. 
Smith  was  nowhere  to  be  found)  and  set  forth 
the  proposed  sanction  (e.g.,  Mr.  Smith  would 
not  receive  service  for  15  days). 

The  entity  would  provide  the  individual  an 
opportunity  to  be  heard  (i.e..  an  in-person 
informal  hearing  before  a  decisionmaker)  as 
well  as  to  present  written  and  oral 
information  and  arguments.  All  relevant 
entity  records  and  personnel  would  be  made 
available  to  the  individual,  and  other  persons 
could  testify.  It  is  likely  that,  in  many  cases, 
an  important  factual  issue  would  be  whether 
a  missed  trip  was  the  responsibility  of  the 
provider  or  the  passenger,  and  the  testimony 
of  other  persons  and  the  provider's  records  or 
personnel  are  likely  to  be  relevant  in  deciding 
this  issue.  While  the  hearing  is  intended  to  be 
informal,  the  individual  could  bring  a 
representative  (e.g.,  someone  from  an 
advocacy  organization,  an  attorney). 

The  individual  may  waive  the  hearing  and 
proceed  on  the  basis  of  written  presentations. 
If  the  individual  does  not  respond  to  the 
notice  within  a  reasonable  time,  the  entity 
may  make,  in  effect,  a  default  finding  and 
impose  sanctions.  If  there  is  a  hearing,  and 
the  individual  needs  paratransit  service  to 
attend  the  hearing,  the  entity  must  provide  it. 
We  would  emphasize  that,  prior  to  a  fmding 
against  the  individual  after  this  due  process 
procedure,  the  individual  must  continue  to 
receive  service.  The  entity  cannot  suspend 
service  while  the  matter  is  pending. 

The  entity  must  notify  the  individual  in 
writing  about  the  decision,  the  reasons  for  it 
and  the  sanctions  imposed,  if  any.  Again,  this 
information  would  be  made  available  in 
accessible  formats.  In  the  case  of  a  decision 
adverse  to  the  individual,  the  administrative 
appeals  process  of  this  section  would  apply, 
l^e  sanction  would  be  stayed  pending  an 
appeal. 

There  are  means  other  than  sanctions, 
however,  by  which  a  transit  provider  can 
deal  with  a  "no-show"  problem  in  its  system. 
Providers  who  use  "real  time  scheduling" 
report  that  this  technique  is  very  effective  in 
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reducing  no-shows  and  cancellations,  and 
increasing  the  mix  i  if  real  time  scheduling  in 
a  system  can  proba  nly  be  of  benefit  in  this 
area.  Calling  the  cu  itomer  to  reconfirm  a 
reasonable  time  be  ore  pickup  can  head  off 
some  problems,  as  :an  educating  consumers 
to  call  with  cancelli  itions  ahead  of  time. 
Training  of  dispatck  and  operator  personnel 
can  help  to  avoid  n  iscommunications  that 
lead  to  missed  trip: . 

Section  37.127    Co  nplementary  Para  transit 
for  Visitors 

This  section  requ  res  each  entity  having  a 
complementary  par  atransit  system  to  provide 
service  to  visitors  t  om  out  of  tewn  on  the 
same  basis  as  it  is  |  irovided  to  local 
residents.  By  "on  th  e  same  basis,"  we  mean 
under  all  the  same  i  londitions,  service 
criteria,  etc.,  withoi  t  distinction.  For  the 
period  of  a  visit,  thi  visitor  is  treated  exactly 
like  an  eligible  loca  user,  without  any  higher 
priority  being  given  to  either. 

A  visitor  is  defini  d  as  someone  who  does 
not  reside  in  the  jui  sdiction  or  jurisdictions 
served  by  the  public :  entity  or  other  public 
entities  with  which  it  coordinates  paratiansit 
service.  For  exampi  b,  suppose  a  five-county 
metropolitan  area  p  rovides  coordinated 
paratransit  service  inder  a  joint  plan.  A 
resident  of  any  of  tl  le  five  counties  would  not 
be  regarded  as  a  vii  itor  in  any  of  them.  Note 
that  the  rule  talks  ii  i  terms  of  "jurisdiction" 
rather  than  "servici  area."  If  an  individual 
Uves  in  XYZ  Count; ',  but  outside  the  fixed 
route  service  area  c  f  that  county's  transit 
provider,  the  indivii  lual  is  still  not  a  visitor 
for  purposes  of  pan  transit  in  PQR  County,  if 
PQR  is  one  of  the  c(  itmties  with  which  XYZ 
provides  coordinated  paratransit  service. 

A  visitor  can  becpme  eligible  in  one  of  two 
ways.  The  first  is  tc  present  documentation 
from  his  or  her  "hoi  ae"  jurisdiction's 


paratransit  system 
give  "full  faith  and 


The  local  provider  will 
U'edit"  to  the  ID  card  or 
other  doamientatio  a  from  the  other  entity.  If 
the  individual  has  r  o  such  documentation, 
the  local  provider  n  lay  require  the  provision 
of  proof  of  visitor  si  atus  (i.e.,  proof  of 


Complementary 
service  to  any  origi|i 
within  a  corridor 
around  any  route  ii 
this  does  not  say 
live  within  a  corridor 
an  individual  lives 


aratransit  must  provide 
or  destination  point 
this  description 
the  bus  system.  Note  that 
an  eligible  user  must 
in  order  to  be  eligible.  If 
)utside  the  corridor,  and 


fit  ting  I 


that 


residence  somewhere  else)  and,  if  the 
individual's  disability  is  not  apparent,  proof 
of  the  disability  (e.g.,  a  letter  from  a  doctor  or 
rehabilitation  professional].  Once  this 
documentation  is  presented  and  is 
satisfactory,  the  local  provider  will  make 
service  available  on  the  basis  of  the 
individual's  statement  that  he  or  she  is 
unable  to  use  the  fixed  route  transit  system. 

The  local  provider  need  serve  someone 
based  on  visitor  eligibility  for  no  more  than 
21  days.  After  that,  the  individual  is  treated 
the  same  as  a  local  person  for  eligibility 
purposes.  This  is  true  whether  the  21  days  are 
consecutive  or  parceled  out  over  several 
shorter  visits.  The  local  provider  may  require 
the  erstwhile  visitor  to  apply  for  eligibility  in 
the  usual  local  manner.  A  visitor  who  expects 
to  be  around  longer  than  21  days  should 
apply  for  regular  eligibility  as  soon  as  he 
arrives.  The  same  approach  may  be  used  for 
a  service  of  requested  visits  totaling  21  days 
or  more  in  a  relating  compact  period  of  time. 
Preferably,  this  application  process  should  be 
arranged  before  the  visitor  arrives,  by  letter, 
telephone  or  fax,  so  that  a  complete 
application  can  be  processed  expeditiously. 

Section  37. 129    Types  of  Service 

The  basic  mode  of  service  for 
complementary  paratransit  is  demand 
responsive,  origin-to-destination  service.  This 
service  may  be  provided  for  persons  in  any 
one  of  the  three  eligibility  categories,  and 
must  always  be  provided  to  persons  in  the 
first  category  (e.g.,  people  who  cannot 
navigate  the  system].  "The  local  planning 
process  should  decide  whether,  or  in  what 
circumstances,  this  service  is  to  be  provided 
as  door-to-door  or  curb-to-curb  service. 

For  persons  in  the  second  eligibility 
category  (e.g.,  persons  who  can  use 
accessible  buses,  but  do  not  have  an 
accessible  bus  route  available  to  take  them  to 
their  destination],  origin-to-destination 
service  can  be  used.  Alternatively,  the  entity 
can  provide  either  of  two  other  forms  of 
service.  One  is  on-call  bus,  in  which  the 
individual  calls  the  provider  and  arranges  for 


7/4  mile 


3/4  mile 


can  find  a  way  of  getting  to  a  pickup  point 
within  the  corridor,  the  service  must  pick  him 
up  there.  The  same  holds  true  at  the 
destination  end  of  the  trip. 

Another  concept  involved  in  this  service 
criterion  is  the  core  service  area.  Imagine  a 
bus  route  map  of  a  typical  city.  Color  the  bus 


one  or  more  accessible  buses  to  arrive  on  the 
routes  he  needs  to  use  at  the  appropriate 
time.  On-call  bus  service  must  meet  all  the 
service  criteria  of  S  37.131,  except  that  on-call 
buses  run  only  on  fixed  routes  and  the  fare 
charged  can  be  only  the  fixed  route  fare  that 
anyone  pays  on  the  bus  (including  discounts]. 

"The  second  option  is  "feeder  paratransit" 
to  an  accessible  fixed  route  that  will  take  the 
individual  to  his  or  her  destination.  Feeder 
paratransit,  again,  would  have  to  meet  all  the 
criteria  of  S  37.131.  With  respect  to  fares,  the 
paratransit  fare  could  be  charged,  but  the 
individual  would  not  be  double  charged  for 
the  trip.  That  is,  having  paid  the  paratransit 
fare,  the  transfer  to  the  fixed  route  would  be 
free. 

For  persons  in  the  third  eligibility  category 
(e.g.,  persons  who  can  use  fixed  route  transit 
but  who,  because  of  a  specific  impairment- 
related  condition,  caimot  get  to  or  from  a 
stop),  the  "feeder  paratransit"  option,  under 
the  conditions  outlined  above,  is  available. 
For  some  trips,  it  might  be  necessary  to 
arrange  for  feeder  service  at  both  ends  of  the 
fixed  route  trip.  Given  the  more  complicated 
logistics  of  such 'arrangements,  and  the 
potential  for  a  mistake  that  would  seriously 
inconvenience  the  passenger,  the  transit 
provider  should  consider  carefully  whether 
such  a  "double  feeder"  system,  while 
permissible,  is  truly  workable  in  its  system 
(as  opposed  to  a  simpler  system  that  used 
feeder  service  only  at  one  end  of  a  trip  when 
the  bus  let  the  person  off  at  a  place  from 
which  he  or  she  could  independentiy  get  to 
the  destination).  There  may  be  some 
situations  in  which  origin  to  destination 
service  is  easier  and  less  expensive. 

Section  37.131    Service  Criteria  for 
Complementary  Paratransit  Service  Area 

The  basic  bus  system  service  area  is  a 
corridor  with  a  width  of  %  of  a  mile  on  each 
side  of  each  fixed  route.  At  the  end  of  a  route, 
there  is  a  semicircular  "cap"  on  the  corridor, 
consisting  of  a  three-quarter  mile  radius  from 
the  end  point  of  the  route  to  the  parallel  sides 
of  the  corridor. 


routes  and  their  corridors  blue,  against  the 
white  outline  map.  In  the  densely  populated 
areas  of  the  city,  the  routes  (which,  with  their 
corridors  attached,  cut  m  mile  swaths) 
merge  together  into  a  solid  blue  mass.  There 
are  few,  \i  any,  white  spots  left  uncovered, 
and  they  are  likely  to  Im  very  small. 


/ 
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Paratransit  would  serve  all  origins  and 
destinations  in  the  solid  blue  mass. 

But  what  of  the  little  white  spots 
surrounded  by  various  bus  corridors? 
Because  it  would  make  sense  to  avoid 
providing  service  to  such  small  isolated 
areas,  the  rule  requires  paratransit  service 
there  as  well.  So  color  them  in  too. 

Outside  the  core  area,  though,  as  bus 
routes  follow  radial  arteries  into  the  suburbs 
and  exurbs  (we  know  real  bus  route  maps  are 
more  complicated  than  this,  but  we  simplify 
for  purposes  of  illustration],  there  are 
increasingly  wide  white  areas  between  the 
blue  corridors,  which  may  have  corridors  on 
either  side  of  them  but  are  not  small  areas 
completely  surrounded  by  corridors.  These 
white  spaces  are  not  part  of  the  paratransit 
service  area  and  the  entity  does  not  have  to 


serve  origins  and  destinations  there. 
However,  if,  through  the  planning  process, 
the  entity  wants  to  enlarge  the  width  of  one 
or  more  of  the  blue  corridors  from  the  V*  of  a 
mile  width,  it  can  do  so,  to  a  maximum  of  m 
miles  on  each  side  of  a  route.  The  cost  of 
service  provided  within  such  an  expanded 
corridor  can  be  counted  in  connection  with 
an  undue  financial  burden  waiver  request. 
There  may  be  a  part  of  the  service  area 
where  part  of  one  of  the  corridors  overlaps  a 
political  boundary,  resulting  in  a  requirement 
to  serve  origins  and  destinations  in  a 
neighboring  jurisdiction  which  the  entity 
lacks  legal  authority  to  service.  The  entity  is 
not  required  to  serve  such  origins  and 
destinations,  even  though  the  area  on  the 
other  side  of  the  political  boundary  is  within 
a  corridor.  This  exception  to  the  service  area 


criterion  does  not  automatically  apply 
whenever  there  is  a  political  boundary,  only 
when  there  is  a  legal  bar  to  the  entity 
providing  service  on  the  other  tide  of  the 
boundary.  ' 

The  rule  requires,  in  this  situation,  that  the 
entity  take  all  practicable  steps  to  get  around 
the  problem  so  that  it  can  provide  service 
throughout  its  service  area.  The  entity  should 
work  with  the  state  or  local  governments 
involved,  via  coordination  plans,  reciprocity 
agreements,  memoranda  or  understanding  or 
other  means  to  prevent  poUtical  boundaries 
from  becoming  barriers  to  the  travel  of 
individuals  with  disabilities. 

The  defmition  of  the  service  area  for  rail 
systems  is  somewhat  different,  though  many 
of  the  same  concepts  apply. 


Circle  radius  =  3Mmne 


Around  each  station  on  the  line  (whether 
or  not  a  key  station],  the  entity  would  draw  a 
circle  with  a  radius  of  %  mile.  Some  circles 
may  touch  or  overlap.  The  series  of  circles  is 
the  rail  system's  service  area.  (We  recognize 
that,  in  systems  where  stations  are  close 
together,  this  could  result  in  a  service  area 
that  approached  being  a  corridor  like  that  of 
a  bus  line.]  The  rail  system  would  provide 
paratransit  service  from  any  point  in  one 
circle  to  any  point  in  any  other  circle.  The 
entity  would  not  have  to  provide  service  to 
two  points  within  the  same  circle,  since  a  trip 
between  two  points  in  the  vicinity  of  the 
same  station  is  not  a  trip  that  typically  would 
be  taken  by  train.  Nor  would  the  entity  have 
to  provide  service  to  spaces  between  the 
circles.  For  example,  a  train  trip  would  not 
get  close  to  point  x;  one  would  have  to  take  a 
bus  or  other  mode  of  transportation  to  get 
from  station  E  or  F  to  point  x.  A  paratransit 
system  comparable  to  the  rail  service  area 
would  not  be  required  to  take  someone  there 
either. 

Rail  systems  typically  provide  trips  that  are 
not  made,  or  cannot  be  made  conveniently, 
on  bus  systems.  For  example,  many  rail 
systems  cross  jurisdictional  boundaries  that 
bus  systems  often  do  not.  One  can  travel 


from  Station  A  to  a  relatively  distant  Station 
E  on  a  rail  system  in  a  single  trip,  while  a  bus 
trip  between  the  same  points,  if  possible  at 
all,  may  involve  a  number  of  indirect  routings 
and  transfers,  on  two  bus  systems  that  may 
not  interface  especially  well. 

Rail  operators  have  an  obligation  to 
provide  paratransit  equivalents  of  trips 
between  circles  to  persons  who  cannot  use 
fixed  route  rail  systems  because  they  cannot 
navigate  the  system,  because  key  stations  or 
trains  are  not  yet  accessible,  or  because  they 
cannot  access  stations  from  points  within  the 
circles  because  of  a  specific  impairment- 
related  condition.  For  individuals  who  are 
eligible  in  category  2  because  they  need  an 
accessible  key  station  to  use  the  system,  the 
paratransit  obligation  extends  only  to 
transportation  among  "circles"  centered  on 
designated  key  stations  (since,  even  when  the 
key  station  plan  is  fully  implemented,  these 
individuals  will  be  unable  to  use  non-key 
stations). 

It  is  not  sufficient  for  a  rail  operator  to 
refer  persons  with  disabilities  to  an 
accessible  bus  system  in  the  area.  The 
obligation  to  provide  paratransit  for  a  rail 
system  is  independent  of  the  operations  of 
any  bus  system  serving  the  same  area, 


whether  operated  by  the  same  entity  that 
operates  the  rail  system  or  a  different  entity. 
Obviously,  it  will  be  advantageous  for  bus 
and  rail  systems  to  coordinate  their 
paratransit  efforts,  but  a  coordinated  system 
would  have  to  ensure  coverage  of  trips 
comparable  to  rail  trips  that  could  not 
conveniently  be  taken  on  the  fixed  route  bus 
system. 
Response  Time 

Under  this  provision,  an  entity  must  make 
its  reservation  service  available  during  the 
hours  its  administrative  offices  are  open.  If 
those  offices  are  open  9  to  5,  those  are  the 
hours  during  which  the  reservations  service 
must  be  open,  even  if  the  entity's  transit 
service  operated  6  a.m.  to  midnight.  On  days 
prior  to  a  service  day  on  which  the 
administrative  offices  are  not  open  at  all  (e.g  , 
a  Sunday  prior  to  a  Monday  service  day],  the 
reservation  service  would  also  be  open  9  to  5. 
Note  that  the  reservation  service  on  any  day 
does  not  have  to  be  provided  directly  by  a 
"real  person."  An  answering  machine  or 
other  technology  can  suffice. 

Any  caller  reaching  the  reservation  service 
during  the  9  to  5  period,  in  this  example. 
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a  price  with  the  agency  that  is  more  than 
twice  the  relevant  fixed  route  fare,  applies  to 
"agency  trips,"  by  which  we  mean  trips 
which  are  guaranteed  to  the  agency  for  its 
use.  That  is,  if  an  agency  wants  12  slots  for  a 
trip  to  the  mall  on  Saturday  for  clients  with 
disabilities,  the  agency  makes  the  reservation 
for  the  trips  in  its  name,  the  agency  will  be 
paying  for  the  transportation,  and  the  trips 
are  reserved  to  the  agency,  for  whichever  12 
people  the  agency  designates,  the  provider 
may  then  negotiate  any  price  it  can  with  the 
agency  for  the  trips.  We  distinguish  this 
situation  from  one  in  which  an  agency 
employee,  as  a  service,  calls  and  makes  an 
individual  reservation  in  the  name  of  a  client, 
where  the  client  will  be  paying  for  the 
transportation. 

Restrictions  and  Priorities  Based  on  Trip 
Purpose 

This  is  a  simple  and  straightforward 
requirement.  There  can  be  no  restrictions  or 
priorities  based  on  trip  purpose  in  a 
comparable  complementary  paratransit 
system.  When  a  user  reserves  a  trip,  the 
entity  vtdll  need  to  know  the  origin, 
destination,  time  of  travel,  and  how  many 
people  are  traveling.  The  entity  does  not  need 
to  know  why  the  person  is  traveling,  and 
should  not  even  ask. 

Hours  and  Days  of  Service 

This  criterion  says  simply  that  if  a  person 
can  travel  to  a  given  destination  using  a  given 
fixed  route  at  a  given  time  of  day,  an  ADA 
paratransit  eligible  person  must  be  able  to 
travel  to  that  same  destination  on  paratransit 
at  that  time  of  day.  This  criterion  recognizes 
that  the  shape  of  the  service  area  can  change. 
Late  at  night,  for  example,  it  is  common  for 
certain  routes  not  to  be  run.  Those  routes,  and 
their  paratransit  corridors,  do  not  need  to  be 
served  with  paratransit  when  the  fixed  route 
system  is  not  running  on  them.  One  couldn't 
get  to  destinations  in  that  corridor  by  fixed 
route  at  those  times,  so  paratransit  service  is 
not  necessary  either. 

It  should  be  pointed  out  that  service  during 
low-demand  times  need  not  be  by  the  same 
paratransit  mode  as  during  higher  usage 
periods.  For  example,  if  a  provider  uses  its 
own  paratransit  vans  during  high  demand 
periods,  it  could  use  a  private  contractor  or 
user-side  subsidy  provider  during  low 
demand  periods.  This  would  presumably  be  a 
more  efficient  way  of  providing  late  night 
service.  A  call-forwarding  device  for 
communication  with  the  auxiliary  carrier 
during  these  low  demand  times  would  be 
perfectly  acceptable,  and  could  reduce 
administrative  costs. 

Capacity  Constraints 

This  provision  specifically  prohibits  two 
common  mechanisms  that  limit  use  of  a 
paratransit  system  so  as  to  constrain  demand 
on  its  capacity.  The  first  is  a  waiting  list. 
Tyically.  a  waiting  Ust  involves  a 
determination  by  a  provider  that  it  can 
provide  service  only  to  a  given  number  of 
eligible  persons.  Other  eligible  persons  are 
not  able  to  receive  service  until  one  of  the 
people  being  served  moves  away  or 
otherwise  no  longer  uses  the  service.  Then 
the  persons  on  the  waiting  list  can  move  up. 
The  process  is  analogous  to  the  wait  that 


persons  in  some  cities  have  to  endure  to  be 
able  to  buy  season  tickets  to  a  sold-out  slate 
of  professional  football  games. 

The  second  mechanism  specifically 
mentioned  is  a  number  limit  on  the  trips  a 
passenger  can  take  in  a  given  period  of  time. 
It  is  a  kind  of  rationing  in  which,  for  example, 
if  one  has  taken  his  quota  of  30  trips  this 
month,  he  cannot  take  further  trips  for  the 
rest  of  the  month. 

In  addition,  this  paragraph  prohibits  any 
operational  pattern  or  practice  that 
significantly  limits  the  availabihty  of  service 
of  ADA  paratransit  eligible  persons.  As 
discussed  under  S  37.125  in  the  context  of 
missed  trips  by  passengers,  a  "pattern  or 
practice"  involves,  regular,  or  repeated 
actions,  not  isolated,  accidental,  or  singular 
incidents.  A  missed  trip,  late  arrival,  or  trip 
denial  now  and  then  does  not  trigger  this 
provision. 

Operational  problems  outside  the  control 
of  the  entity  do  not  count  as  part  of  a  pattern 
or  practice  under  this  provision.  For  example, 
if  the  vehicle  has  an  accident  on  the  way  to 
pick  up  a  passenger,  the  late  arrival  would 
not  count  as  part  of  a  pattern  or  practice.  If 
something  that  could  not  have  been 
anticipated  at  the  time  the  trip  was  scheduled 
(e.g.,  a  snowstorm,  an  accident  or  hazardous 
materials  incident  that  traps  the  paratransit 
vehicle,  like  all  traffic  on  a  certain  highway, 
for  hours),  the  resulting  missed  trip  would  not 
count  as  part  of  a  pattern  or  practice.  On  the 
other  hand,  if  the  entity  regularly  does  not 
maintain  its  vehicles  well,  such  that  frequent 
mechanical  breakdowns  result  in  missed  trips 
or  late  arrivals,  a  pattern  or  practice  may 
exist.  This  is  also  true  in  a  situation  in  which 
scheduling  practices  fail  to  take  into  account 
regularly  occurring  traffic  conditions  (e.g., 
rush  hour  traffic  jams),  resulting  in  frequent 
late  arrivals. 

The  rule  mentions  three  specific  examples 
of  operational  patterns  or  practices  that 
would  violate  this  provision.  The  first  is  a 
pattern  or  practice  of  substantial  numbers  of 
significantly  untimely  pickups  (either  for 
initial  or  return  trips).  To  violate  this 
provision,  there  must  be  both  a  substantial 
number  of  late  arrivals  and  the  late  arrivals 
in  question  must  be  significant  in  length.  For 
example,  a  DOT  Inspector  General's  (IG) 
report  on  one  city's  paratransit  system 
disclosed  that  around  30  percent  of  trips  were 
between  one  and  five  hours  late.  Such  a 
situation  would  trigger  this  provision.  On  the 
other  hand,  only  a  few  instances  of  trips  one 
to  five  hours  late,  or  many  instances  of  trips  a 
few  minutes  late,  would  not  trigger  this 
provision. 

The  second  example  is  substantial 
numbers  of  trip  denials  or  missed  trips.  For 
example,  if  on  a  regular  basis  the  reservation 
phone  lines  open  at  5  a.m.  and  callers  after  7 
a.m.  are  all  told  that  they  cannot  travel,  or 
the  phone  lines  shut  down  after  7  a.m.  and  a 
recorded  message  says  to  call  back  the  next 
day,  or  the  phone  lines  are  always  so  busy 
that  no  one  can  get  through,  this  provision 
would  be  triggered.  (Practices  of  this  kind 
would  probably  violate  the  response  time 
criterion  as  well.)  Also,  if,  on  a  regular  basis, 
the  entity  misses  a  substantial  number  of 
trips  (e.g.,  a  trip  is  scheduled,  the  passenger  is 
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waiting,  biit  the  vehicle  never  comes,  goes  to 
the  wrong  address,  is  extremely  late,  etc.),  it 
would  violate  this  provision. 

The  third  example  is  substantial  numbers 
of  trips  with  excessive  trip  lengths.  Since 
paratransit  is  a  shared  ride  service, 
paratransit  rides  between  Point  A  and  Point 
B  wilt  usually  take  longer,  and  involve  more 
intermediate  stops,  than  a  taxi  ride  between 
the  same  two  points.  However,  when  the 
number  of  intermediate  stops  and  the  total 
trip  time  for  a  given  passenger  grows  so  large 
as  to  make  use  of  the  system  prohibitively 
inconvenient,  then  this  provision  would  be 
triggered.  For  example,  the  IG  report  referred 
to  above  mentioned  a  situation  in  which  9 
percent  of  riders  had  one  way  trips  averaging 
between  two  and  four  hours,  with  an  average 
of  16  intermediate  stops.  Such  a  situation 
would  probably  trigger  this  provision. 

Though  these  three  examples  probably 
cover  the  most  frequently  cited  problems  in 
paratransit  operations  that  directly  or 
indirectly  limit  the  provision  of  service  that  is 
theoretically  available  to  eligible  persons,  the 
list  is  not  exhaustive.  Other  patterns  or 
practices  could  trigger  this  provision.  For 
example,  the  Department  has  heard  about  a 
situation  in  which  an  entity's  paratransit 
contractor  was  paid  on  a  per-trip  basis, 
regardless  of  the  length  of  the  trip.  The 
contractor  therefore  had  an  economic 
incentive  to  provide  as  many  trips  as 
possible.  As  a  result,  the  contractor  accepted 
short  trips  and  routinely  denied  longer  trips. 
This  would  be  a  pattern  or  practice  contrary 
to  this  provision  (and  contrary  to  the  service 
area  provision  as  well). 

Additional  Service 

This  provision  emphasizes  that  entities 
may  go  beyond  the  requirements  of  this 
section  in  providing  service  to  ADA 
paratransit  individuals.  For  example,  no  one 
is  precluded  from  offering  service  in  a  larger 
service  area,  during  greater  hours  than  the 
fixed  route  system,  or  without  charge. 
However,  costs  of  such  additional  service  do 
not  count  with  respect  to  undue  financial 
burden  waiver  requests.  Where  a  service 
criterion  itself  incorporates  a  range  of  actions 
the  entity  may  take  (e.g.,  providing  wide 
corridors  outside  the  urban  core,  using  real 
time  scheduling),  however,  costs  of  providing 
that  optional  service  may  be  counted  for 
undue  financial  burden  waiver  request 
purposes. 

Section  37.133    Subscription  Service 

As  part  of  its  paratransit  service,  an  entity 
may  include  a  subscription  service 
component.  However,  at  any  given  time  of 
day,  this  component  may  not  absorb  more 
than  50  percent  of  available  capacity  on  the 
total  system.  For  example,  if,  at  8  a.m.,  the 
system  can  provide  400  trips,  no  more  than 
200  of  these  can  be  subscription  trips. 

The  one  exception  to  this  nile  would  occur 
in  a  situation  in  which  there  is  excess  non- 
subscription  capacity  available.  For  example, 
if  over  a  long  enough  period  of  time  to 
establish  a  pattern,  there  were  only  ISO  non- 
subscription  trips  requested  at  8  a.m.,  the 
provider  could  begin  to  provide  250 
subscription  trips  at  that  time.  Subsequently, 
if  non-subscription  demand  increased  over  a 
period  of  time,  such  that  the  50  trips  were 


needed  to  satisfy  a  regular  non-subscription 
demand  at  that  time,  and  overall  system 
capacity  had  not  increased,  the  50  trips 
would  have  to  be  returned  to  the  non- 
subscription  category.  During  times  of  high 
subscription  demand,  entities  could  use  the 
trip  time  negotiation  discretion  of 
S  37.131(c)(2)  to  shift  some  trips  to  other 
times. 

Because  subscription  service  is  a  limited 
subcomponent  of  paratransit  service,  the  rule 
permits  restrictions  to  be  imposed  on  its  use 
that  could  not  be  imposed  elsewhere.  There 
may  be  a  waiting  list  for  provision  of 
subscription  service  or  the  use  of  other 
capacity  constraints.  Also,  there  may  be 
restrictions  or  priorities  based  on  trip 
purpose.  For  example,  subscription  service 
under  peak  work  trip  times  could  be  limited 
to  work  trips.  We  emphasize  that  these 
limitations  apply  only  to  subscription  service. 
It  is  acceptable  for  a  provider  to  put  a  person 
on  a  waiting  hst  for  access  to  subscription 
service  at  8  a.m.  for  work  trips;  the  same 
person  could  not  be  wait-listed  for  access  to 
paratransit  service  in  general. 

Section  37. 135    Submission  of  Paratransit 
Plans 

This  section  contains  the  general 
requirements  concerning  the  submission  of 
paratransit  plans.  Each  public  entity 
operating  fixed  route  service  is  required  to 
develop  and  submit  a  plan  for  paratransit 
service.  Where  you  send  your  plans  depends 
on  the  type  of  entity  you  are.  There  are  two 
categories  of  entities  which  should  submit 
their  plans  to  states— (1)  UMTA  recipients 
and  (2)  entities  who  are  administered  by  the 
state  on  behalf  of  UMTA. 

These  UMTA  grantees  submit  their  plans 
to  the  states  because  the  agency  would  like 
the  benefit  of  the  states'  expertise  before 
final  review.  The  states'  role  is  as  a 
commenter.  not  as  a  reviewer. 

This  section  also  specifies  atmual  progress 
reports  concerning  the  meeting  of  previously 
approved  milestones,  any  slippage  (with  the 
reasons  for  it  and  plans  to  catch  up),  and  any 
significant  changes  in  the  operator's 
environment,  such  as  the  withdrawal  from 
the  marketplace  of  a  private  paratransit 
provider  or  whose  service  the  entity  has 
relied  upon  to  provide  part  of  its  paratransit 
service. 

Paragraph  (d)  of  this  section  specifies  a 
maximum  time  period  for  the  phase-in  of  the 
implementation  of  paratransit  plans.  The 
Department  recognizes  that  it  is  not 
reasonable  to  expect  paratransit  systems  to 
spring  into  existence  fully  formed,  like 
Athena  from  the  head  of  Zeus.  Under  this 
paragraph,  all  entities  must  be  in  full 
comphance  with  all  paratransit  provisions  by 
January  26, 1997,  unless  the  entity  has 
received  a  waiver  from  UMTA  based  on 
undue  financial  burden  (which  applies  only 
to  the  service  criteria  of  8  37.131,  not  to 
eligibility  requirements  or  other  paratransit 
provisionti). 

While  the  rule  assumes  that  most  entities 
will  take  a  year  to  fully  implement  these 
provisions,  longer  than  a  year  requires  the 
paratransit  plans  to  submit  milestones  that 
are  susceptible  to  objective  verification.  Not 
all  plans  will  be  approved  with  a  five-year 


lead-in  period.  Consistent  with  the  proposed 
rule,  the  Department  intends  to  look  at  each 
plan  individually  to  see  what  is  required  for 
implementation  in  each  case.  DOT  may 
approve  only  a  shorter  phase-in  period  in  a 
given  case. 

Section  37. 137    Paratransit  Plan 
Development 

Section  35.137  establishes  three  principal 
requirements  in  the  development  of 
paratransit  plans. 

Tirst  is  the  requirement  to  survey  existing 
paratransit  services  within  the  service  area. 
This  is  required  by  section  223(c)(8)  of  the 
ADA.  While  the  ADA  falls  short  of  explicitly 
requiring  coordination,  clearly  this  is  one  of 
the  goals.  The  purpose  of  the  survey  is  to 
determine  what  is  being  provided  already,  so 
that  a  transit  provider  can  accurately  assess 
what  additional  service  is  needed  to  meet  the 
service  criteria  for  comparable  paratransit 
service.  The  plan  does  not  have  to  discuss 
private  paratransit  providers  whose  services 
will  not  be  used  to  help  meet  paratransit 
requirements  under  this  rule.  However,  the 
public  entity  will  need  to  know  specifically 
what  services  are  being  provided  by  whom  if 
the  entity  is  to  count  the  transportation 
toward  the  overall  need. 

Since  the  public  entity  is  required  to 
provide  paratransit  to  all  ADA  paratransit 
eligible  individuals,  there  is  some  concern 
that  currently  provided  service  may  be  cut 
back  or  eliminated.  It  is  possib'e  that  this 
may  happen  and  such  action  would  have  a 
negative  effect  on  transportation  provided  to 
persons  with  disabilities  in  general.  The 
Department  urges  each  entity  required  to 
submit  a  plan  to  work  with  current  providers 
of  transportation,  not  only  to  determine  what 
transportation  services  they  provide,  but  also 
to  continue  to  provide  service  into  the 
foreseeable  future. 

Second,  §  37.137  specifies  requirements  for 
public  participation.  First,  the  entity  must 
perform  outreach,  to  ensure  that  a  wide  range 
of  persons  anticipated  to  use  the  paratransit 
service  know  about  and  have  the  opportunity 
to  participate  in  the  development  of  the  plan. 
Not  only  must  the  entity  identify  who  these 
individuals  or  groups  are,  the  entity  also  must 
contact  the  people  at  an  early  stage  in  the 
development  process. 

The  other  public  participation  requirements 
are  straightforward.  There  must  be  a  public 
hearing  and  an  opportunity  to  comment.  The 
hearing  must  be  accessible  to  those  with 
disabilities,  and  notice  of  the  hearing  must  be 
accessible  as  well.  There  is  a  special  efforts 
test  identified  in  this  paragraph  for  comments 
concerning  a  multi-year  phase-in  of  a 
paratransit  plan. 

The  final  general  requirement  of  the  section 
specifies  that  efforts  at  public  participation 
must  be  made  permanent  through  some 
mechanism  that  provides  for  participation  in 
all  phases  of  paratransit  plan  development 
and  submission.  The  Department  is  not 
requiring  that  there  be  an  advisory  committee 
established,  although  this  is  one  method  of 
institutionalizing  participation.  The 
Department  is  not  as  interested  in  the  specific 
structure  used  to  ensure  public  participation 
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as  we  are  interested  in  the  effectiveness  of 
the  effort.  j 

The  Departmeni  believes  that  public 
participation  is  a  Key  element  in  the  elective 
implementation  ol  the  ADA.  The  ADA  is  an 
opportunity  to  develop  programs  that  will 
ensure  the  integrajlion  of  all  persons  into  not 
just  the  transportation  system  of  America, 
but  all  of  the  oppc  rtunities  transportation 
makes  possible.  T  lis  opportunity  is  not 
without  tremendo  js  challenges  to  the  transit 
providers.  It  is  on  y  through  dialogue,  over 
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accessible  formats  and  some  modest  increase 
in  paratransit  service  is  provided.  A  plan 
would  not  be  permitted  to  indicate  that  no 
activity  was  possible  in  the  first  year,  but 
proportionately  more  progress  could  be 
planned  for  later  years  than  for  the  first  year. 
Implementation  must  begin  in  January  1992. 

Each  plan,  including  its  proposed  phase-in 
period,  will  be  the  subject  of  examination  by 
UMTA.  Not  all  providers  who  request  a  five- 
year  phase-in  will  receive  approval  for  a  five- 
year  phase-in.  The  plan  must  be  careful, 
therefore,  to  explain  what  current  services 
are,  what  the  projections  are,  and  what 
methods  are  in  place  to  determine  and 
provide  accountability  for  progress  toward  ' 
full  compliance. 

We  have  been  asked  for  assistance  in 
assessing  what  the  demand  for  paratransit 
service  will  be.  UMTA's  ADA  Paratransit 
Manual  provides  detailed  assistance  in  this 
and  many  other  areas  of  the  plan 
development  process. 

The  ADA  itself  contained  a  figure  of  43 
miUion  persons  with  disabilities,  it  should  be 
pointed  out  that  many  of  these  may  not 
necessarily  be  eligible  for  ADA  paratransit 
service.  The  Department's  regulatory  impact 
analysis  discussing  the  probable  costs 
involved  in  implementing  this  rule  places  the 
possible  percentage  of  population  who  would 
be  eligible  for  paratransit  service  at  between 
1.4  and  1.9  percent.  This  figure  can  vary 
depending  on  the  type  and  variety  of  services 
you  have  available,  or  on  such  things  as 
climate,  proximity  to  medical  care,  family, 
etc.  that  a  person  with  a  disabihty  may  need. 
Clearly  estimating  demand  is  one  of  the  most 
critical  elements  in  the  plan,  since  it  will  be 
used  to  make  decisions  about  all  of  the 
various  service  criteria. 

Section  37.139  contains  a  new  paragraph 
(j),  spelling  out  in  more  detail  requirements 
related  to  the  annual  submission  of  plans. 
Since  there  is  now  the  possibility  for  five- 
year  phase-ins,  the  annual  plan  demonstrates 
the  progress  made  to  date,  and  explains  any 
delays. 


Requirements  If  a  Joint  Plan 


Section  37.141 
is  Submitted 

The  Department  believes  that,  particularly 
in  large,  multi-provider  regions,  a  coordinated 
regional  paratransit  plan  and  system  are 
extremely  important.  Such  coordination  can 
do  much  to  ensure  that  the  most 
comprehensive  transportation  can  be 
provided  with  the  most  efficient  use  of 
available  resources.  We  recognize  that  the 
effort  of  putting  together  sueh  a  coordinated 
system  can  be  a  lengthy  one.  This  section  is 
intended  to  facilitate  the  process  of  forming 
such  a  coordinated  system. 

If  a  number  of  entities  wish  to  submit  a 
joint  plan  for  a  coordinated  system,  they 
must,  like  other  entities,  submit  a  document 
by  January  26, 1992.  At  a  minimum,  this 
document  must  include  the  following: 

(1)  A  general  statement  that  the 
participating  entities  intend  to  file  a  joint 
coordinated  plan; 

(2)  A  certification  from  each  participating 
entity  that  it  is  committed  to  providing 
paratransit  as  a  part  of  a  coordinated  plan: 

(3)  A  certification  from  each  participating 
entity  that  it  will  maintain  at  least  current 


levels  of  paratransit  service  until  the 
coordinated  paratransit  service  called  for  by 
the  joint  plan  is  implemented; 

(4)  As  many  elements  of  the  plan  as 
possible. 

These  provisions  ensure  that  significant 
planning  will  precede,  and  plan 
implementation  will  begin  by,  January  26, 
1992,  without  precluding  entities  from 
cooperating  because  it  was  not  possible  to 
complete  coordinating  different  public 
entities  by  that  date.  The  entities  involved  in 
a  joint  plan  are  required  to  submit  all 
elements  of  their  plan  by  July  26, 1992. 

The  final  provision  in  the  section  notes  that 
an  entity  may  later  join  a  coordinated  plan, 
even  if  it  has  filed  its  own  plan  on  January  26, 
1992.  An  entity  must  submit  its  own  plan  by 
January  26. 1992,  if  it  has  not  provided  a 
certification  of  participation  in  a  joint  plan.). 
In  this  case,  the  entity  must  provide  the 
assurances  and  certifications  required  of  all 
of  the  other  participating  entities. 

The  Department  fully  expects  that  many 
jurisdictions  filing  joint  plans  will  be  able  to 
do  so  by  January  26, 1992.  For  those  who 
cannot,  the  regulatory  provision  ensures  that 
there  will  be  no  decrease  in  paratransit 
service.  Further,  since  we  anticipate 
coordinated  service  areas  to  provide  more 
effective  service,  complete  implementation  of 
a  joint  plan  could  be  more  rapid  than  if  each 
entity  was  providing  service  on  its  own. 

Entities  submitting  a  joint  plan  do  not  have 
any  longer  than  any  other  entities  to  fully 
implement  complementary  paratransit 
service.  In  any  case,  all  plans  (joint  or  single) 
must  be  fully  implemented  by  January  26, 
1997.  absent  a  waiver  for  undue  financial 
burden  (which  would,  in  the  case  of  a  joint 
plan,  be  considered  on  a  joint  basis). 

Section  37.143    Paratransit  Plan 
Implementation 

As  already  discussed  under  S  37.135,  the 
states  will  receive  UMTA  recipient  plans  for 
section  18  recipients  administered  by  the 
State  or  any  small  urbanized  area  recipient  of 
section  9  fimds  administered  by  a  state. 
Public  entities  who  do  not  receive  UMTA 
funds  will  submit  their  plans  directly  to  the 
applicable  Regional  Office  (listed  in  appendix 
B  to  the  rule). 

The  role  of  the  state  is  to  accept  the  plans 
on  behalf  of  UMTA,  to  ensure  that  all  plans 
are  submitted  to  it  and  forward  the  plans, 
with  any  comments  on  the  plans,  to  UMTA. 
This  comment  is  very  important  for  UMTA  to 
receive,  since  states  administer  these 
programs  on  behalf  of  UMTA.  Each  state's 
specific  knowledge  of  UMTA  grantees  it 
administers  will  provide  helpful  information 
to  UMTA  in  making  its  decisions. 

The  rule  lists  five  questions  the  states  must 
answer  when  they  forward  the  plans.  These 
questions  are  gauged  to  capitalize  on  the 
working  knowledge  the  states  possess  on  the 
grantees.  UMTA  will  send  a  more  specific 
letter  of  instruction  to  each  state  explaining 
its  role. 

Section  37. 147    UMTA  Review  of  Plana 

This  provision  spells  out  factors  UMTA 
will  consider  in  reviewing  each  plan, 
including  whether  the  submission  is 
complete,  whether  the  plan  complies  with  the 
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substance  of  the  ADA  regulation,  whether  the 
entity  complied  with  the  public  participation 
requirements  in  developing  the  plan,  efforts 
by  the  entity  to  coordinate  with  other  entities 
in  a  plan  submission,  and  any  comments 
submitted  by  the  states. 

These  elements  are  not  the  only  items  that 
will  be  reviewed  by  UMTA.  Every  portion  of 
the  plan  will  be  reviewed  and  assessed  for 
compliance  with  the  regulation.  This  section 
merely  highlights  those  provisions  thought 
most  important  by  the  Department. 

Section  37. 151     Waiver  for  Undue  Financial 
Burden 

The  Department  has  adopted  a  five-year 
phase-in  for  paratransit  service.  Under  this 
scheme,  each  entity  required  to  provide 
paratransit  service  will  be  able  to  design  a 
phase-in  of  its  service  specifically  geared  to 
local  circumstances.  While  all  jurisdictions 
will  not  receive  approval  for  plans  with  a  Ave 
year  phase-in,  each  entity  will  be  able  to 
request  what  it  needs  based  on  local 
circumstances.  Generally,  the  section  allows 
an  entity  to  request  a  wavier  at  any  time  it 
determines  that  it  will  not  be  able  to  meet  a 
five-year  phase-in  or  make  measured 
progress  toward  its  full  compliance  date 
specifled  in  its  original  plan. 

A  waiver  for  undue  financial  burden 
should  be  requested  if  one  of  the  following 
circumstances  applies.  First,  when  the  entity 
submits  its  first  plan  on  January  26, 1992,  if 
the  entity  knows  it  will  not  be  able  to  reach 
full  compliance  within  five  years,  or  if  the 
entity  cannot  make  measured  progress  the 
first  year  it  may  submit  a  waiver  request.  The 
entity  also  should  apply  for  a  waiver,  if, 
during  plan  implementation,  there  are 
changed  circumstances  which  make  it 
unlikely  that  compliance  will  be  possible. 

The  concept  of  measured  progress  should 
be  given  its  plain  meaning.  It  is  not 
acceptable  to  submit  a  plan  which  shows 
significant  progress  in  implementing  a  plan  in 
years  four  and  five,  but  no  progress  in  years 
one  and  two.  Similarly,  the  progress  must  be 
susceptible  to  objective  verification.  An 
entity  cannot  merely  "work  toward" 
developing  a  particular  aspect  of  a  plan. 

The  Department  intends  that  undue  burden 
waiver  requests  will  be  given  close  scrutiny, 
and  waiver  will  not  be  granted  highly.  In 
reviewing  requests,  however,  as  the 
legislative  history  indicates,  UMTA  will  look 
at  the  individual  financial  constraints  within 
which  each  public  entity  operates  its  fixed 
route  system.  "Any  determination  of  undue 
financial  burden  cannot  have  assumed  the 
collection  of  additional  revenues,  such  as 
those  received  through  increases  in  local 
taxes  or  legislative  appropriations,  which 
would  not  have  otherwise  been  made 
available  to  the  fixed  route  operator."  (H. 
Kept.  101-485.  Pt.  1,  at  31) 

Section  37.153    UMTA  Waiver 
Determination 

If  the  UMTA  Administrator  grants  a  waiver 
for  undue  financial  burden,  the  waiver  will  be 
for  a  specified  period  of  time  and  the 
Administrator  will  determine  what  the  entity 
must  do  to  meet  its  responsibilities  under  the 
ADA.  Bach  determination  will  involve  a 
judgment  of  what  is  appropriate  on  a  case- 


by-case  basis.  Since  each  waiver  will  be 
granted  based  on  individual  circumstances, 
the  Department  does  not  deem  it  appropriate 
to  specify  a  generally  applicable  duration  for 
a  waiver. 

When  a  waiver  is  granted  the  rule  calls  for 
entities  to  look  first  at  limiting  the  number  of 
trips  provided  to  each  individual  as  a  means 
of  providing  service  that  does  not  create  an 
undue  burden.  This  capacity  constraint, 
unlike  manipulations  of  other  service  criteria, 
will  not  result  in  a  degradation  of  the  quality 
of  service.  An  entity  intending  to  submit  an 
undue  burden  waiver  request  should  take  this 
approach  into  account  in  its  planning  process. 

It  should  be  noted  that  requiring  an  entity 
to  provide  paratransit  service  at  least  during 
core  hours  along  key  routes  is  one  option  that 
the  Administrator  has  available  in  making  a 
decision  about  the  service  to  be  provided. 
This  requirement  stems  from  the  statutory 
provision  that  the  Administrator  can  require 
the  entity  to  provide  a  minimum  level  of 
service,  even  if  to  do  so  would  be  an  undue 
financial  burden.  Certainly  part  of  a  request 
for  a  waiver  could  be  a  locally  endorsed 
alternative  to  this  description  of  basic 
service.  The  rule  states  explicitly  the 
Administrator's  discretion  to  return  the 
application  for  more  information  if  necessary. 

Section  37. 155    Factors  in  Decision  to  Grant 
an  Undue  Financial  Burden  Waiver 

Factors  the  Administrator  will  consider  in 
making  a  decision  whether  to  grant  an  undue 
financial  burden  waiver  request  include 
effects  on  current  fixed  route  service, 
reductions  in  other  services,  increases  in 
fares,  resources  available  to  implement 
complementary  paratransit  over  the  period  of 
the  plan,  current  level  of  accessible  service 
(fixed  route  and  paratransit).  cooperation 
among  transit  providers,  evidence  of 
increased  efficiencies  that  have  been  or  could 
be  used,  any  unique  circumstances  that  may 
affect  the  entity's  ability  to  provide 
paratransit  service,  the  level  of  per  capita 
service  being  provided,  both  to  the 
population  as  a  whole  and  what  is  being  or 
anticipated  to  be  provided  to  persons  who 
are  eligible  and  registered  to  receive  ADA 
paratransit  service. 

This  final  element  allows  some  measure  of 
comparability,  regardless  of  the  specific 
service  criteria  and  should  assist  in  a  general 
assessment  of  level  of  effort. 

It  is  only  the  costs  associated  with 
providing  paratransit  service  to  ADA- 
paratransit  eligible  persons  that  can  be 
counted  in  assessing  whether  or  not  there  is 
an  undue  financial  burden.  Two  cost  factors 
are  included  in  the  considerations  which 
enhance  the  Administrator's  ability  to  assess 
real  commitment  to  these  paratransit 
provisions. 

First,  the  Department  will  allow  a 
statistically  valid  methodology  for  estimating 
number  of  trips  mandated  by  the  ADA.  While 
the  regulation  calls  for  a  trip-by-trip 
determination  of  eligibility,  this  provision 
recognizes  that  this  is  not  possible  for  some 
systems,  particularly  the  large  systems.  Since 
only  those  trips  provided  to  a  person  when  he 
or  she  is  ADA  eligible  may  be  counted  in 
determining  an  undue  finandal  burden,  this 
provision  is  necetsary. 


Second,  in  determining  costs  to  be  counted 
toward  providing  paratransit  service, 
paragraph  (b)(3)  allows  an  entity  to  include  in 
its  paratransit  budget  dollars  to  which  it  is 
legally  entitled,  but  which,  as  a  matter  of 
state  or  local  funding  arrangements,  are 
provided  to  another  entity  ^at  is  actually 
providing  the  paratransit  service. 

For  example,  a  state  government  may 
provide  a  certain  formula  allocation  of  the 
revenue  from  a  certain  tax  to  each 
jurisdiction  for  use  in  providing 
transportation  service  at  the  local  level.  The 
funds,  depending  on  local  arrangements,  may 
flow  either  to  a  transit  authority — a  regulated 
entity  under  this  rule — or  to  a  city  or  county 
government.  If  the  funds  go  to  the  transit 
authority,  they  clearly  may  be  counted  in  an 
undue  burden  calculation.  In  addition, 
however,  this  provision  also  allows  funds 
that  flow  through  the  city  or  county 
government  to  be  counted  in  the  undue 
burden  calculation,  since  they  are  basically 
the  same  funds  and  should  not  be  treated 
differently  based  on  the  accident  of 
previously-determined  local  arrangements. 
On  the  other  hand,  this  provision  does  not 
allow  funds  of  a  private  non-profit  or  other 
organization  who  uses  Department  of  Health 
and  Human  Services  grant  or  private 
contributions  to  be  counted  toward  the 
entity's  financial  commitment  to  paratransit. 

Subpart  G — Provision  of  Swioa 

Section  37.161    Maintenance  of  Accessible 
Features— General 

This  section  applies  to  all  entities  providing 
transportation  services,  public  and  private.  It 
requires  those  entities  to  maintain  in 
operative  condition  those  features  or 
facilities  and  equipment  that  make  facilities 
and  vehicles  accessible  to  and  usable  by 
individuals  with  disabilities. 

The  ADA  requires  that,  to  the  maximum 
extent  feasible,  facilities  be  accessible  to  and 
usable  by  individuals  with  disabilities.  This 
section  recognizes  that  it  is  not  sufficient  to 
provide  features  such  as  lift-equipped 
vehicles,  elevators,  communications  systems 
to  provide  information  to  people  with  vision 
or  hearing  impairments,  etc.  if  these  features 
are  not  maintained  in  a  maimer  that  enables 
individuals  with  disabilities  to  use  them. 
Inoperative  lifts  or  elevators,  locked 
accessible  doors,  accessible  paths  of  travel 
that  are  blocked  by  equipment  or  boxes  of 
materials  are  not  accessible  to  or  usable  by 
individuals  with  disabilities. 

The  rule  points  out  that  temporary 
obstructions  or  isolated  instances  of 
mechanical  failure  would  not  be  considered 
violations  of  the  ADA  or  this  rule.  Repairs 
must  be  made  "promptly."  The  rule  does  not, 
and  probably  could  not.  state  a  time  limit  for 
making  particular  repairs,  given  the  variety  of 
circumstances  involved.  However,  repairing 
accessible  features  must  be  made  a  high 
priority.  Allowing  obstructions  or  out  of  order 
accessibility  equipment  to  persist  beyond  a 
reasonable  period  of  time  would  violate  this 
Part,  as  would  mechanical  failures  due  to 
improper  or  inadequate  maintenance.  Failure 
of  the  entity  to  ensure  that  accessible  routes 
are  free  of  obstruction  and  properiy 
maintained,  or  failure  to  arrange  prompt 
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repair  of  inop€ratiTe  elevators,  lifts,  or  other 
accessibility-relatad  equipment,  would  also 
violate  this  part. 

The  rule  also  re<)uire8  that 
accommodations  be  made  to  individuals  with 
disabilities  who  wpuld  otherwise  use  an 
inoperative  access(bility  feattire.  For 
example,  when  a  rtil  system  discovers  that 
an  elevator  is  out  of  order,  blocking  access  to 
one  of  its  stations,  it  could  accommodate 
users  of  the  statioq  by  announcing  the 
problem  at  other  stations  to  alert  passengers 
and  offer  accessible  shuttle  bus  service 
around  the  temporfirily  inaccessible  station. 
If  a  pubUc  addresslsystem  were  out  of  order, 
the  entity  could  designate  personnel  to 
provide  informatio|i  to  customers  with  visual 
impairments. 


eping  Vehicle  Lifts  in 
-Public  Entities 


to  public  entities, 
apply  when  privat^ 
shoes"  of  public  en 
situations,  as  prov 
This  section's  [ 
entity  establish  a  i 


Section  37.163    K^ 
Operative  Conditii 

This  section  applies  only  to  public  entities. 
Of  course,  like  vehicle  acquisition 
requirements  and  dther  provisions  applying 
pese  requirements  also 
I  entities  "stand  in  the 
pities  in  contracting 
ded  in  S  37.23. 
kt  requirement  is  that  the 
ystem  of  regular  and 
frequent  maintenance  checks  of  lifts 
sufficient  to  determine  if  they  are  operative. 
Vehicle  and  equsment  maintenance  is  an 
important  componant  of  successful  accessible 
service.  In  particular,  an  aggressive 
preventive  maintenance  program  for  lifts  is 
essential.  Lifts  remain  rather  delicate  pieces 
of  machinery,  withlmany  moving  parts,  which 
often  must  operatelin  a  harsh  environment  of 
potholes,  dust  and  gravel,  variations  in 
temperature,  snowjslush,  and  deicing 
compounds.  It  is  not  surprising  that  they 
sometimes  break  dpwn. 

The  point  of  a  picventive  maintenance 
program  is  to  prevint  breakdowns,  of  course. 
But  it  is  also  important  to  catch  broken  lifts 
as  soon  as  possible,  so  that  they  can  be 
repaired  promptly.  Especially  in  a  bus  system 
with  relatively  lowjlift  usage,  it  is  possible 
I  go  for  a  number  of  days 
passenger  who  uses  the 
esirable  for  the  next 
ds  a  lift  to  be  the  person 
I  the  lift  is  broken,  when  a 
I  by  the  operator  could 
e  problem  days  earlier. 
lir. 

itity  must  have  a  system 
for  regular  and  frequent  checks,  sufficient  to 
determine  if  lifts  a^  actually  operative.  This 
is  not  a  requiremeift  for  the  lift  daily.  (Indeed, 
equirement  for  lift  cycling 
other  means  available  of 
nay  be  used.)  If  alternate 
nple.  are  sufficient  to 
I  are  actually  working,  then 
they  are  permitted]  If  a  lift  is  used  in  service 
on  a  given  day.  that  may  be  sufficient  to 
determine  that  the  Sift  is  operative  with 
respect  to  the  next  day.  It  would  be  a 
violation  of  this  pan.  however,  for  the  entity 
to  neglect  to  check]  lifts  regularly  and 
frequently,  or  to  ejihibit  a  pattern  of  lift 
breakdowns  in  service  resulting  in  stranded 
passengers  when  tjie  lifts  had  not  been 


that  a  vehicle  could 
without  carrying  a  | 
lift.  It  is  highly  und 
passenger  who  nee 
who  discovers  tha^ 
maintenance  checl^ 
have  discovered  I 
resulting  in  its  repd 
Therefore,  the  en 


it  is  not.  as  such,  a  |i 
at  all.  If  there  is  an 
checking  the  lift,  itb 
day  checks,  for  ex^ 
determine  that  lifts 


checked  before  the 


required  accessibii  ity  to  passengers  that  day. 


vehicle  failed  to  provide' 


When  a  lift  breaks  down  in  service,  the 
driver  must  let  the  entity  know  about  the 
problem  by  the  most  immediate  means 
available.  If  the  vehicle  is  equipped  v^th  a 
radio  or  telephone,  the  driver  must  call  in  the 
problem  on  the  spot.  If  not,  then  the  driver 
would  have  to  make  a  phone  call  at  the  first 
opportunity  (e.g.,  from  a  phone  booth  during 
the  tiunaround  time  at  the  end  of  the  run).  It 
is  not  sufficient  to  wait  until  the  end  of  the 
day  and  report  the  problem  when  the  vehicle 
returns  to  the  bam. 

When  a  Uft  is  discovered  to  be  inoperative, 
either  because  of  an  in-service  failure  or  as 
the  result  of  a  maintenance  check,  the  entity 
must  take  the  vehicle  out  of  service  before 
the  beginning  of  its  next  service  day  (with  the 
exception  discussed  below)  and  repair  the  lift 
before  the  vehicle  is  put  back  into  service.  In 
the  case  of  an  in-service  failure,  this  means 
that  the  vehicle  can  continue  its  runs  on  that 
day,  but  cannot  start  a  new  service  day 
before  the  lift  is  repaired.  If  a  maintenance 
check  in  the  evening  after  completion  of  a 
day's  run  or  in  the  morning  before  a  day's 
runs  discloses  the  problem,  then  the  bus 
would  not  go  into  service  until  the  repair  had 
taken  place. 

The  Department  realizes  that,  in  the  years 
before  bus  fleets  are  completely  accessible, 
taking  buses  with  lifts  out  of  service  for 
repairs  in  this  way  would  probably  result  in 
an  inaccessible  spare  bus  being  used  on  the 
route,  but  at  least  attention  would  have  to  be 
paid  quickly  to  the  lift  repair,  resulting  in  a 
quicker  return  to  service  of  a  working 
accessible  bus. 

The  rule  provides  an  exception  for  those 
situations  in  which  there  is  no  spare  vehicle 
(either  accessible  or  inaccessible)  available 
to  take  the  place  of  the  vehicle  with  an 
operative  lift,  such  that  putting  the  latter 
vehicle  into  the  shop  would  result  in  a 
reduction  of  service  to  the  public  (e.g.,  a 
scheduled  run  on  a  route  could  not  be  made). 
The  Department  would  emphasize  that  the 
exception  does  not  apply  when  there  is  any 
spare  vehicle  available. 

Where  the  exception  does  apply,  the 
provider  may  keep  the  vehicle  with  the 
inoperative  lift  in  service  for  a  maximum  of 
three  days  (for  providers  operating  in  an  area 
of  over  50,000  population)  or  five  days  (for 
providers  operating  in  an  area  of  50,000 
population  or  less).  After  these  times  have 
elapsed,  the  vehicle  must  go  into  the  shop, 
not  to  return  until  the  lift  is  repaired.  Even 
during  the  three-  or  Hve-day  period,  if  an 
accessible  spare  bus  becomes  available  at 
any  time,  it  must  be  used  in  place  of  the  bus 
with  the  inoperative  lift  or  an  inaccessible 
spare  that  is  being  used  in  its  place. 

In  a  fixed  route  system,  if  a  bus  is 
operating  without  a  working  lift  (either  on  the 
day  when  the  lift  fails  in  service  or  as  the 
result  of  the  exception  discussed  above)  and 
headways  between  accessible  buses  on  the 
route  on  which  the  vehicle  is  operating 
exceed  30  minutes,  the  entity  must 
accommodate  passengers  who  would 
otherwise  be  inconvenienced  by  the  lack  of 
an  accessible  bus.  This  accommodation 
would  be  by  a  paratransit  or  other  special 
vehicle  that  would  pick  up  passengers  with 
disabilities  who  cannot  use  the  regular  bus 
because  its  lift  is  inoperative.  Passengers 


who  need  lifts  in  this  situation  would,  in 
effect,  be  ADA  paratransit  eligible  under  the 
second  eligibility  category.  However,  since 
they  would  have  no  way  of  knowing  that  the 
bus  they  sought  to  catch  would  not  be 
accessible  that  day,  the  transit  authority  muat 
actively  provide  alternative  service  to  them. 
This  could  be  done,  for  example,  by  having  a 
"shadow"  accessible  service  available  along 
the  route  or  having  the  bus  driver  call  in  the 
minute  he  saw  an  accessible  passenger  he 
could  not  pick  up  (including  the  original 
passenger  stranded  by  an  in-service  lift 
failure],  with  a  short  (i.e.,  less  than  30-minute) 
response  from  an  accessible  vehicle 
dispatched  to  pick  up  the  stranded  passenger. 
To  minimize  problems  in  providing  such 
service,  when  a  transit  authority  is  using  the 
"no  spare  vehicles"  exception,  the  entity 
could  place  the  vehicle  with  the  inoperative 
lift  on  a  route  with  headways  between 
accessible  buses  shorter  than  30  minutes. 

Section  37.185    Lift  and  Securement  Use 

This  provision  applies  to  both  public  and 
private  entities. 

All  people  using  common  wheelchairs  (an 
inclusive  term  for  mobility  devices  that  Tit  on 
lifts  meeting  Access  Board  guideline 
dimensions — 30"  by  48"  and  a  maximum  of 
600  pounds  for  device  and  user  combined — 
which  includes  three-wheeled  scooters  and 
other  so-called  non-traditional  mobility 
devices)  are  to  be  allowed  to  ride  the  entity's 
vehicles. 

Entities  may  require  wheelchair  users  to 
ride  in  designated  securement  locations.  That 
is,  the  entity  is  not  required  to  carry 
wheelchair  users  whose  wheelchairs  would 
have  to  park  in  an  aisle  or  other  location 
where  they  could  obstruct  other  persons' 
passage  or  where  they  could  not  be  secured 
or  restrained.  An  entity's  vehicle  is  not 
required  to  pick  up  a  wheelchair  user  when 
the  securement  locations  are  full,  just  as  the 
vehicle  may  pass  by  other  passengers  waiting 
at  the  stop  if  the  bus  is  full. 

The  entity  may  require  that  wheelchair 
users  make  use  of  securement  systems  for 
their  mobility  devices.  The  entity,  in  other 
words,  can  require  wheelchair  users  to 
"buckle  up"  their  mobility  devices.  The  entity 
is  required,  on  a  vehicle  meeting  Part  38 
standards,  to  use  the  securement  system  to 
secure  wheelchairs  as  provided  in  that  Part. 
On  other  vehicles  (e.g.,  existing  vehicles  with 
securement  systems  which  do  not  comply 
with  Part  38  standards),  the  entity  must 
provide  and  use  a  securement  system  to 
ensure  that  the  mobility  device  remains 
within  the  securement  area.  This  latter 
requirement  is  a  mandate  to  use  best  efforts 
to  restrain  or  confine  the  wheelchair  to  the 
securement  area.  The  entity  does  the  best  it 
can,  given  its  securement  technology  and  the 
nature  of  the  wheelchair.  The  Department 
encourages  entities  with  relatively  less 
adequate  securement  systems  on  their 
vehicles,  where  feasible,  to  retrofit  the 
vehicles  with  better  securement  systems,  that 
can  successfully  restrain  a  wide  variety  of 
wheelchairs.  It  is  our  understanding  that  the 
cost  of  doing  so  is  not  enormous. 

An  entity  may  not,  in  any  case,  deny 
transportation  to  a  common  wheelchair  and 
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its  user  because  the  wheelchair  cannot  be 
secured  or  restrained  by  a  vehicle's 
securetnent  system,  to  the  entity's 
satisfaction. 

Entities  have  often  recommended  or 
required  that  a  wheelchair  user  transfer  out 
of  his  or  her  own  device  into  a  vehicle  seat. 
Under  this  rule,  it  is  no  longer  permissible  to 
require  such  a  transfer.  The  entity  may 
provide  information  on  risks  and  make  a 
recommendation  with  respect  to  transfer,  but 
the  final  decision  on  whether  to  transfer  is  up 
to  the  passenger. 

The  entity's  personnel  have  an  obligation 
to  ensure  that  a  passenger  with  a  disability  is 
able  to  take  advantage  of  the  accessibility 
and  safety  features  on  vehicles. 
Consequently,  the  driver  or  other  personnel 
must  provide  assistance  with  the  use  of  lifts, 
ramps,  and  securement  devices.  For  example, 
the  driver  must  deploy  the  lift  properly  and 
safely.  If  the  passenger  cannot  do  so 
independently,  the  driver  must  assist  the 
passenger  with  using  the  securement  device. 
On  a  vehicle  which  uses  a  ramp  for  entry,  the 
driver  may  have  to  assist  in  pushing  a 
manual  wheelchair  up  the  ramp  (particularly 
where  the  ramp  slope  is  relatively  steep).  All 
these  actions  my  involve  a  driver  leaving  his 
seat.  Even  in  entities  whose  drivers 
traditionally  do  not  leave  their  seats  (e.g., 
because  of  labor-management  agreements  or 
company  rules),  this  assistance  must  be 
provided.  This  rule  overrides  any 
requirements  to  the  contrary. 

Wheelchair  users — especially  those  using 
electric  wheelchairs  often  have  a  preference 
for  entering  a  lift  platform  and  vehicle  in  a 
particular  direction  (e.g.,  backing  on  or  going 
on  frontwards).  Except  where  the  only  way  of 
successfully  maneuvering  a  device  onto  a 
vehicle  or  into  its  securement  area,  or  an 
overriding  safety  concern  (i.e.,  a  direct  threat) 
requires  one  way  of  doing  this  or  another,  the 
transit  provider  should  respect  the 
passenger's  preference.  We  note  that  most 
electric  wheelchairs  are  usually  not  equipped 
with  rearview  mirrors,  and  that  many 
persons  who  use  them  are  not  able  to  rotate 
their  heads  sufficiently  to  aee  behind.  When 
an  electric  wheelchair  must  back  up  a 
considerable  distance,  this  can  have 
unforttmate  results  for  other  people's  toes. 

People  using  canes  or  walkers  and  other 
standees  with  disabiUties  who  do  not  use 
wheelchairs  but  have  difficulty  using  steps 
(e.g.,  an  elderly  person  who  can  walk  on  a 
plane  without  use  of  a  mobility  aid  but 
cannot  raise  his  or  her  legs  sufficiently  to 
climb  bus  steps)  must  also  be  permitted  to 
use  the  lift,  on  request. 

Section  37.187    Other  Service  Requirements 

The  requirements  in  this  section  apply  to 
both  public  and  private  entities. 

On  fixed  route  systems,  the  entity  must 
aimounce  stops.  These  stops  include  transfer 
points  with  other  fixed  routes.  This  means 
that  any  time  a  vehicle  is  to  stop  where  a 
passenger  can  get  off  and  transfer  to  another 
bus  or  rail  line  (or  to  another  form  of 
transportation,  such  as  commuter  rail  or 
ferry),  the  stop  would  be  announced.  The 
announcement  can  be  made  personally  by 
the  vehicle  operator  or  can  be  made  by  a 
recording  system.  If  the  vehicle  is  small 


enough  so  that  the  operator  can  make  himself 
or  herself  heard  without  a  P.A.  system,  it  is 
not  necessary  to  use  the  system. 

Announcements  also  must  be  made  at 
major  intersections  or  destination  points.  The 
rule  does  not  define  what  major  intersections 
or  destination  points  are.  This  is  a  judgmental 
matter  best  left  to  the  local  planning  process. 
In  addition,  the  entity  must  make 
announcements  at  sufTicient  intervals  along  a 
route  to  orient  a  visually  impaired  passenger 
to  his  or  her  location.  The  other  required 
announcements  may  serve  this  function  in 
many  instances,  but  if  there  is  a  long  distance 
between  other  announcements,  fill-in 
orientation  aimouncements  would  be  called 
for.  The  entity  must  announce  any  stop 
requested  by  a  passenger  with  a  disability, 
even  if  it  does  not  meet  any  of  the  other 
criteria  for  announcement. 

When  vehicles  from  more  than  one  route 
serve  a  given  stop  or  station,  the  entity  must 
provide  a  means  to  assist  an  individual  with 
a  visual  impairment  or  other  disability  in 
determining  which  is  the  proper  vehicle  to 
enter.  Some  entities  have  used  external 
speakers.  UMTA  is  undertaking  a  study  to 
determine  what  is  the  best  available 
technology  in  this  area.  Some  transit 
properties  have  used  colored  mitts,  or 
numbered  cards,  to  allow  passengers  to 
inform  drivers  of  what  route  they  wanted  to 
use.  The  idea  is  to  prevent,  at  a  stop  where 
vehicles  from  a  number  of  routes  arrive,  a 
person  with  a  visual  impairment  from  having 
to  ask  every  driver  whether  the  bus  is  the 
right  one.  The  rule  does  not  prescribe  what 
means  is  to  be  used,  only  that  some  effective 
means  be  provided. 

Service  animals  shall  always  be  permitted 
to  accompany  their  users  in  any  private  or 
public  transportation  vehicle  or  facility.  One 
of  the  most  common  misunderstandings 
about  service  animals  is  that  they  are  limited 
to  being  guide  dogs  for  persons  with  visual 
impairments.  Dogs  are  trained  to  assist 
people  with  a  wide  variety  of  disabilities, 
including  individuals  with  hearing  and 
mobility  impairments.  Other  animals  (e.g., 
monkeys)  are  sometimes  used  as  service 
animals  as  well.  In  any  of  these  situations, 
the  entity  must  permit  the  service  animal  to 
accompany  its  user. 

Part  38  requires  a  variety  of  accessibility 
equipment.  'This  section  requires  that  the 
entity  use  the  equipment  it  has.  For  example, 
it  would  be  contrary  to  this  provision  for  a 
transit  authority  to  bolt  its  bus  lifts  shut 
because  transit  authority  had  difficulty 
maintaining  the  lifts.  It  does  little  good  to 
have  a  public  address  system  on  a  vehicle  if 
the  operator  does  not  use  it  to  make 
annoimcements  (except,  as  noted  al>ove,  in 
the  situation  where  the  driver  can  make 
himself  or  herself  heard  without  recourse  to 
amplification.) 

Entities  must  make  communications  and 
information  available,  using  accessible 
formats  and  technology  (e.g..  Braille,  large 
print,  TDDs)  to  obtain  inJFormation  about 
transportation  services.  Someone  caimot 
adequately  use  the  bus  system  if  schedule 
and  route  information  is  not  available  in  a 
form  he  or  she  can  use.  If  there  is  only  one 
phone  line  on  which  ADA  paratransit  eligible 
individuals  can  reserve  trips,  and  the  line  is 


chronically  busy,  individuals  cannot  schedule 
service.  Such  obstacles  to  the  use  of 
transportation  service  are  contrary  to  this 
section.  (The  latter  could,  in  some 
circumstances,  be  viewed  as  a  capacity 
constraint.) 

It  is  inconsistent  with  this  section  for  a 
transit  provider  to  refuse  to  let  a  passenger 
use  a  lift  at  any  designated  stop,  unless  the 
lift  is  physically  unable  to  deploy  or  the  lift 
would  be  damaged  if  it  did  deploy  (see 
discussion  under  {  37.123).  In  addition,  if  a 
temporary  situation  at  the  stop  (e.g., 
construction,  an  accident  a  landslide)  made 
the  stop  unsafe  for  anyone  to  use.  the 
provider  could  decline  to  operate  the  lift 
there  (just  as  it  refused  to  open  the  door  for 
other  passengers  at  the  same  point).  The 
provider  could  not.  however,  declare  a  stop 
"off  limits  "  to  persons  with  disabilities  that  is 
used  for  other  persons.  If  the  transit  authority 
has  concerns  about  barriers  or  safety  hazards 
that  peculiarly  affect  individuals  with 
disabilities  that  would  use  the  stop,  it  should 
consider  making  efforts  to  move  the  stop. 

Under  DOT  hazardous  materials  rules,  a 
passenger  may  bring  a  portable  medical 
oxygen  supply  on  board  a  vehicle.  Since  the 
hazardous  materials  rules  permit  this,  transit 
providers  cannot  prohibit  it.  For  further 
information  on  hazardous  materials  rules,  as 
they  may  affect  transportation  of  assistive 
devices,  entities  may  contact  the 
Department's  Research  and  Special  Programs 
Administi-ation,  Office  of  Hazardous 
Materials  Transportation  (202-366-0856). 

One  concern  that  has  been  expressed  it 
that  ti-ansportation  systems  (particulariy 
some  rail  systems)  may  make  it  difficult  for 
persons  with  disabilities  to  board  or 
disembark  from  vehicles  by  very  rapidly 
closing  doors  on  the  vehicles  before 
individuals  with  disabilities  (who  may  move 
more  slowly  through  crowds  in  the  vehicle  or 
platform  than  other  persons)  have  a  chance 
to  get  on  or  off  the  vehicle.  Doing  so  is 
contrary  to  the  rule;  operators  must  make 
appropriate  provision  to  give  individuals  with 
disabilities  adequate  time  to  board  or 
disembark. 

Section  37. 169    Interim  Requirements  for 
Over-the-Road  Bus  Service  Operated  by 
Private  Entities 

Private  over-the-road  bus  (OTRB)  service 
is,  first  of  all.  subject  to  all  the  other  private 
entity  requirements  of  the  rule.  The 
requirements  of  this  section  are  in  addition  to 
the  other  applicable  provisions. 

Boarding  assistance  is  required.  The 
Department  cannot  require  any  particular 
boarding  assistance  devices  at  this  time. 
Each  operator  may  decide  what  mode  of 
boarding  assistance  is  appropriate  for  its 
operation.  We  agree  with  the  discussion  in 
the  DOJ  Title  II  rule's  preamble  that  carrying 
is  a  disfavored  method  of  providing 
assistance  to  an  individual  with  a  disability. 
However,  since  accessible  private  OTRBe 
cannot  be  required  by  this  rule,  there  may  be 
times  when  carrying  is  the  only  available 
means  of  providing  access  to  an  OTRB.  if  the 
entity  does  not  exercise  its  discretion  to 
provide  an  alternative  means.  It  is  required 
by  the  rule  that  any  employee  who  provides 
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boarding  assistance — above  all,  who  may 
carry  or  otherwise  directly  physically  assist  a 
passenger — must  be  taained  to  provide  this 
assistance  appropriattly  and  safely. 
The  baggage  prioritt  provision  for 
wheelchairs  and  othen  assistive  devices 
involves  a  similar  procedure  to  that 
established  in  the  Dedartment's  Air  Carrier 
Access  Act  rule  (14  CfR  part  382).  In  brief,  it 
provides  that,  at  any  diven  stop,  a  person 
with  a  wheelchair  or  qther  assistive  device 
would  have  the  devic^  loaded  before  other 
items  at  this  stop.  An  Individual  traveling 
with  a  wheelchair  is  npt  similarly  situated  to 
a  person  traveling  wit|>  luggage.  For  the 
wheelchair  user,  the  Wheelchair  is  an 
essential  mobility  device,  without  which 
e  rationale  of  this 


travel  is  impossible, 
provision  is  that,  whil 
her  items  left  behind, 
is  more  important  to  i 
luggage  to  a  traveler. 

or  choice  (the  wheelci  

would  not  have  any  ptjority  over  other 
luggage,  however).  Th^re  would  be  no 
requirement,  under  thi^  provision,  for 
"bumping"  baggage  al 
previous  stops  in  orde: 
wheelchair. 

The  entity  could  req| 
from  a  passenger  in  oi 
a  passenger  needed  bi 
entity  could  require  u] 
notice  for  the  purpose 
assistance.  While  adv4nce  notice 
requirements  are  generally  undesirable,  this 
appears  to  be  a  case  iil  which  a  needed 
accommodation  may  be  able  to  be  provided 
successfully  only  if  tha  transportation 
provider  knows  in  advance  that  some  extra 
staffing  is  needed  to  accomplish  it.  While  the 
primary  need  for  advance  notice  appears  to 


no  one  wants  his  or 
irrying  the  wheelchair 
user  than  ordinary 
it  comes  to  an  either/ 
ir  user's  luggage 


eady  on  the  bus  from 
:  to  make  room  for  the 

advance  notice 
y  one  circumstance.  If 
rding  assistance,  the 
to  48  hours'  advance 
f  providing  needed 


.  unstaffed  station, 
nations  in  which 
eded  in  order  to 
nodation  could  be 
kot  ask  for  advance 


be  in  the  situation  of ) 

there  could  be  other  si(i 

advance  notice  was  nQ 

ensure  that  the  accon 

made.  Entities  should  i 

notice  in  all  cases,  butljust  in  those  cases  in 

which  it  is  really  needed  for  this  purpose. 

Even  if  advance  noticei  is  not  provided,  the 

entity  has  the  obligation  to  provide  boarding 

assistance  if  it  can  be  provided  with 

available  staff.  | 

Section  37. 171    Equivalency  Requirement  for 
Demand  Responsive  Skrvice  Operated  by 
Private  Entities  Not  Pnmarily  in  the  Business 
of  Transporting  Peopla 

This  provision  is  a  service  requirement 
closely  related  to  the  (yivate  entity 
requirements  for  ${  37|l(n -37.105  of  this  part. 
Entities  in  this  category  are  always  required 
to  provide  equivalent  ^rvice,  regardless  of 
what  they  are  doing  with  respect  to  the 
acquisition  of  vehicles.  The  effect  of  this 
provision  may  be  to  re  juirc  some  entities  to 
arrange,  either  through  acquiring  their  own 
accessible  vehicles  or  :oordinating  with  other 
providers,  to  have  acci  ssible  vehicles 
available  to  meet  the  e  quivalency  standards 
of  §  37.105  or  otherwia  s  to  comply  «vith  those 
standards. 

Section  37.173    Traini  tg 

A  well-trained  work|orce  is  essential  in 
ensuring  that  the  accessibility-related 


equipment  and  accommodations  required  by 
the  ADA  actually  result  in  the  delivery  of 
good  transportation  service  to  individuals 
with  disabilities.  Hie  utility  of  training  was 
recognized  by  Congress  as  well.  (See  S.  Rept. 
100-116  at  48.)  At  the  same  time,  we  beUeve 
that  training  should  be  conducted  in  an 
efficient  and  effective  maimer,  with 
appropriate  flexibility  allowed  to  the 
organizations  that  must  carry  it  out.  Each 
transportation  provider  is  to  design  a  training 
program  which  suits  the  needs  of  its 
particular  operation.  While  we  are  confident 
of  this  approach,  we  are  mindful  that  the 
apparent  lack  of  training  has  been  a  source  of 
complaint  to  UMTA  and  transit  providers. 
Good  training  is  difficult  and  it  is  essential. 

Several  points  of  this  section  deserve 
emphasis.  First,  the  requirements  for  training 
apply  to  private  as  well  as  to  public 
providers,  of  demand  responsive  as  well  as  of 
fixed  route  service.  Training  is  just  as 
necessary  for  the  driver  of  a  taxicab,  a  hotel 
shuttle,  or  a  tour  bus  as  it  is  for  a  driver  in  an 
UMTA-funded  city  bus  system. 

Second,  training  must  be  to  proficiency. 
The  Department  is  not  requiring  a  specific 
course  of  training  or  the  submission  of  a 
training  plan  for  DOT  approval.  However, 
every  employee  of  a  transportation  provider 
who  is  involved  with  service  to  persons  with 
disabilities  must  have  been  trained  so  that  he 
or  she  knows  what  needs  to  be  done  to 
provide  the  service  in  the  right  way.  When  it 
comes  to  providing  service  to  individuals 
with  disabilities,  ignorance  is  no  excuse  for 
failure. 

While  there  is  no  specific  requirement  for 
recurrent  or  refresher  training,  there  is  an 
obligation  to  ensure  that,  at  any  given  time, 
employees  are  trained  to  proficiency.  An 
employee  who  has  forgotten  what  he  was 
told  in  past  training  sessions,  so  that  he  or 
she  does  not  know  what  needs  to  be  done  to 
serve  individuals  with  disabilities,  does  not 
meet  the  standard -of  being  trained  to 
proficiency. 

Third,  training  must  be  appropriate  to  the 
duties  of  each  employee.  A  paratransit 
dispatcher  probably  must  know  how  to  use  a 
TDD  and  enough  about  various  disabilities  to 
know  what  sort  of  vehicle  to  dispatch.  A  bus 
driver  must  know  how  to  operate  Ufts  and 
securement  devices  properly.  A  mechanic 
who  works  on  lifts  must  know  how  to 
maintain  them.  Cross-training,  while  useful  in 
some  instances,  is  not  required,  so  long  as 
each  employee  is  trained  to  proficiency  in 
what  he  or  she  does  with  respect  to  service  to 
individuals  with  disabilities. 

Fourth,  the  training  requirement  goes  both 
to  technical  tasks  and  human  relations. 
Employees  obviously  need  to  know  how  to 
run  equipment  the  right  way.  If  an  employee 
will  be  assisting  wheelchair  users  in 
transferring  from  a  wheelchair  to  a  vehicle 
seat,  the  employee  needs  training  in  how  to 
do  this  safely.  But  every  public  contact 
employee  also  has  to  understand  the 
necessity  of  treating  individuals  with 
disabilities  courteously  and  respectfully,  and 
the  details  of  what  that  involves. 

One  of  the  best  sources  of  information  on 
how  best  to  train  personnel  to  interact 
appropriately  with  individuals  with 
disabilities  is  the  disability  community  itself. 


Consequently,  the  Department  urges  entities 
to  consult  with  disability  organizations 
concerning  how  to  train  their  personnel. 
Involving  these  groups  in  the  process  of 
establishing  training  programs,  in  addition  to 
providing  useful  information,  should  help  to 
establish  or  improve  working  relationships 
among  transit  providers  and  disability  groups 
that  necessarily,  will  be  of  long  duration.  We 
note  that  several  transit  providers  use 
persons  with  disabilities  to  provide  the  actual 
training.  Others  have  reported  that  role 
playing  is  an  effective  method  to  instill  an 
appreciation  of  the  particular  perspective  of 
one  traveling  with  a  disability. 

Finally,  one  of  the  important  points  in 
training  concerns  differences  among 
individuals  with  disabilities.  All  individuals 
with  disabihties,  of  course,  are  not  alike.  The 
appropriate  ways  one  deals  with  persons 
with  various  kinds  of  disabilities  (e.g., 
mobility,  vision,  hearing,  or  mental 
impairments)  are  likely  to  differ  and,  while 
no  one  expects  bus  drivers  to  be  trained  as 
disability  specialists,  recognizing  relevant 
differences  and  responding  to  them 
appropriately  is  extremely  significant.  Public 
entities  who  contract  with  private  entities  to 
have  service  provided — above  all, 
complementary  paratransit — are  responsible 
for  ensuring  that  contractor  personnel  receive 
the  appropriate  training. 

Title  49.  Code  of  Federal  Regulations, 
is  amended  by  adding  a  new  part  38,  to 
read  as  follows: 

PART  38— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  SPECIFICATIONS  FOR 
TRANSPORTATION  VEHICLES 

Suiipart  A— QeiMral 

Sec. 

38.1  Purpose. 

38.2  Equivalent  facilitation. 

38.3  Definitions. 

38.4  Miscellaneous  instructions. 

Subpart  B— Busm,  Vans  and  Systems 

38.21  General. 

38.23  Mobility  aid  accessibility. 

38.25  Doors,  steps  and  thresholds. 

38.27  Priority  seating  signs. 

38.29  Interior  circulation,  handrails  and 

stanchions. 

38.31  Lighting. 

38.33  Fare  box. 

38.35  Public  information  system. 

38.37  Stop  request. 

38.39  Destination  and  route  signs. 

Subpart  C— RapM  Rail  VahidM  and 
Systams 

38.51  General. 

38.53  Doorways. 

38.55  Priority  seating  signs. 

38.57  Interior  circulation,  handrails  and 

stanchions. 

38.59  Floor  surfaces. 

38.61  IHiblic  information  system. 

38.63  Between-car  barriers. 
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Subpart  D— Light  Rail  Valiicia*  and 
Systems 

38.71  General. 

38.73  Doorways. 

38.75  Priority  seating  signs. 

38.77  Interior  circulation,  handrails  and 

stanchions. 

38.79-  Floors,  steps  and  thresholds, 

38.81  Lighting. 

38.83  Mobility  aid  accessibility. 

38.85  Between-car  barriers. 

38.87  Public  information  system. 

Subpart  E— Commutar  Rail  Cars  and 
Systems 

38.91  General. 

38.93  Doorways. 

38.95  Mobility  aid  accessibility. 

38.97  Interior  circulation,  handrails  and 

stanchions. 

38.99  Floors,  steps  and  thresholds. 
38.101    Lighting. 

38.103    Public  information  system. 
38.105    Priority  seating  signs. 
38.107    Restrooms. 
38.109    Between-car  barriers. 

Subpart  F— Intarcity  Rail  Cars  and  Systems 

38.111  General. 

38.113  Doorways. 

38.115  Interior  circulation,  handrails  and 

stanchions. 

38.117  Floors,  steps  and  thresholds. 

38.119  Ughting. 

38.121  Public  information  system. 

38.123  Restrooms. 

38.125  Mobility  aid  accessibility. 

38.127  Sleeping  compartments. 

Subpart  G— Over-the-Road  Buses  and 
Systems 

38.151    General. 

38.153    Doors,  steps  and  thresholds. 

38.155    Interior  circulation,  handrails  and 

stanchions. 
38.157    Lighting. 
38.159    Mobility  aid  accessibility.  [Reserved] 

Subpart  H— Ottwr  Vetiicles  and  Systems 

38.171    General. 

38.173    Automated  guideway  transit  vehicles 

and  systems. 
38.175    High-speed  rail  cars,  monorails  and 

systems. 
38.177    Ferries,  excursion  boats  and  other 

vessels.  [Reserved] 
38.179    Trams,  and  similar  vehicles,  and 

systems. 

i^igures  in  Part  38 

Appendix  to  Part  38:  Guidance  Material 

Authority:  Americans  With  Disabilities  Act 
of  1990.  Public  Law.  101-336  (42  U.S.C.  12204); 
49  U.S.C.  322. 

Subpart  A— General 

§  38.1    Purpose. 

This  part  provides  minimum 
guidelines  and  requirements  for 
accessibility  standards  in  part  37  of  this 
title  for  transportation  vehicles  required 
to  be  accessible  by  the  Americans  With 
Disabilities  Act  (ADA)  of  1990  (42  U.S.C. 
1201  et  seq.). 


S3S.2    Equlvalant  facWtatloa 

Departures  from  particular  technical 
and  scoping  requirements  of  these 
guidelines  by  use  of  other  designs  and 
technologies  are  permitted  where  the 
alternative  designs  and  technologies 
used  will  provide  substantially 
equivalent  or  greater  access  to  and 
usabihty  of  the  vehicle.  Departures  are 
to  be  considered  on  a  case-by-case 
basis  under  procedures  set  forth  in 
S  37.7  of  this  title. 

§3a.3    Defmitlons. 
See  S  37.3  of  this  title. 

§  38.4    MIseellaneous  Instructions. 

(a)  Dimensional  conventions. 
Dimensions  that  are  not  noted  as 
minimimi  or  maximum  are  absolute. 

(b)  Dimensional  tolerances.  All 
dimensions  are  subject  to  conventional 
engineering  tolerances  for  material 
properties  and  field  conditions, 
including  normal  anticipated  wear  not 
exceeding  accepted  industry-wide 
standards  and  practices. 

(c)  Notes.  The  text  of  these  guidelines 
does  not  contain  notes  or  footnotes. 
Additional  information,  explanations, 
and  advisory  materials  are  located  in 
the  Appendix. 

(d)  General  terminology.  (1)  Comply 
with  means  meet  one  or  more 
specification  of  these  guidelines. 

[2)  If  or  if  *  '  *  f/je/7  denotes  a 
specification  that  applies  only  when  the 
conditions  described  are  present. 

(3)  May  denotes  an  option  or 
alternative. 

(4]  Shall  denotes  a  mandatory 
specification  or  requirement. 

(5]  Should  denotes  an  advisory 
specification  or  recommendation. 

Subpart  B— Buses,  Vans  and  Systems 

§  38.21    General. 

(a)  New,  used  or  remanufactured 
buses  and  vans  (except  over-the-road 
buses  covered  by  subpart  G  of  this  part], 
to  be  considered  accessible  by 
regulations  in  part  37  of  this  title  shall 
comply  with  the  applicable  provisions  of 
this  subpart. 

(b)  If  portions  of  the  vehicle  are 
modified  in  a  way  that  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  buses  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

§38.23    Mobility  aid  accessibility. 

(a)  General.  All  vehicles  covered  by 
this  subpart  shall  provide  a  level-change 
mechanism  or  boarding  device  (e.g.,  lift 
or  ramp]  complying  with  paragraph  (b) 


or  (c]  of  this  section  and  sufficient 
clearances  to  permit  a  wheelchair  or 
other  mobility  aid  user  to  reach  a 
securement  location.  At  least  two 
securement  locations  and  devices, 
complying  with  paragraph  (d)  of  this 
section,  shall  be  provided  on  vehicles  in 
excess  of  22  feet  in  length;  at  least  one 
securement  location  and  device, 
complying  with  paragraph  (d)  of  this 
section,  shall  be  provided  on  vehicles  22 
feet  in  length  or  less. 

(b)  Vehicle  lift—{l)  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
vehicle  brakes,  transmission,  or  door,  or 
shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  vehicle  cannot  be  moved  when  the 
lift  is  not  stowed  and  so  the  lift  cannot 
be  deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  levels  (i.e.,  ground,  curb, 
and  intermediate  positions)  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  momentary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  the  lift  is 
designed  to  deploy  with  its  long 
dimension  parallel  to  the  vehicle  axis 
and  which  pivots  into  or  out  of  the 
vehicle  while  occupied  (i.e..  "rotary 
lift"),  the  requirements  of  this  paragraph 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  if  the 
stowed  position  is  within  the  passenger 
compartment  and  the  lift  is  intended  to 
be  stowed  while  occupied. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level  with 
a  lift  occupant,  and  raising  and  stowing 
the  empty  lift  if  the  power  to  the  lift 
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fails.  No  emergencir  method,  manual  or 
otherwise,  shall  b0  capable  of  being 
operated  in  a  mamier  that  could  be 
hazardous  to  the  lift  occupant  or  to  the 
operator  when  operated  according  to 
manufactiu^r's  instructions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is  a 
rotary  lift  and  is  intended  to  be  stowed 
while  occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisiofis  to  prevent  their 
deploying,  falling,  Or  folding  any  faster 
than  12  inches/secnnd  or  their  dropping 
of  an  occupant  in  tae  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  hft  platform 
shall  be  equipped  %^ith  barriers  to 
prevent  any  of  the  toheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  platform  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  preve|it  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  vehiae  until  the  platform 
is  in  its  fully  raised  position.  Each  side 
of  the  lift  platform  fvhich  extends 
beyond  the  vehicle  in  its  raised  position 
shall  have  a  barriet  a  minimum  1  Vt 
inches  high.  Such  b  arriers  shall  not 
interfere  with  maneuvering  into  or  out  of 
the  aisle.  The  loadihg-edge  barrier  (outer 
barrier)  which  functions  as  a  loading 
ramp  when  the  lift  Is  at  ground  level, 
shall  be  sufficient  when  raised  or 
closed,  or  a  suppleifientary  system  shall 
be  provided,  to  present  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automaticaUy  raise  or  close, 
or  a  supplementary]  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  platform  islmore  than  3  inches 
above  the  roadwaylor  sidewalk  and  the 
platform  is  occupied.  Alternatively,  a 
barrier  or  system  niay  be  raised, 
lowered,  opened,  cDosed,  engaged,  or 
disengaged  by  the  lift  operator,  provided 
an  interlock  or  inherent  design  feat\ire 
prevents  the  lift  from  rising  unless  the 
barrier  is  raised  or  closed  or  the 
supplementary  systjem  is  engaged. 

(6)  Platform  surfdce.  The  platform 
surface  shall  be  frei  s  of  any  protrusions 
over  Va  inch  high  ai  d  shall  be  slip 
resistant.  The  platf(  irm  shall  have  a 
minimum  clear  wid  h  of  28V4  inches  at 
the  platform,  a  mini  mum  clear  width  of 


30  inches  measurec 


the  platform  surfac*  to  30  inches  above 


the  platform,  and  a 
length  of  48  inches 


minimum  clear 
neasured  from  2 


from  2  inches  above 


inches  above  the  si  rface  of  the  platform 
to  30  inches  above  he  surface  of  the 
platform.  (See  Fig. : ) 


(7)  Platform  gapa.  Any  openings 
between  the  platform  surface  and  the 
raised  barriers  shall  not  exceed  %  inch 
in  width.  When  the  platform  is  at 
vehicle  floor  height  with  the  inner 
barrier  (if  applicable)  down  or  retracted, 
gaps  between  the  forward  lift  platform 
edge  and  the  vehicle  floor  shall  not 
exceed  V^  inch  horizontally  and  %  inch 
vertically.  Platforms  on  semi-automatic 
lifts  may  have  a  hand  hold  not 
exceediiig  1^  inches  by  4V^  inches 
located  between  the  edge  barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:6,  measured  on  level  ground,  for  a 
maximum  rise  of  3  inches,  and  the 
transition  from  roadway  or  sidewalk  to 
ramp  may  be  vertical  without  edge 
treatment  up  to  ¥4  inch.  Thresholds 
between  V4  inch  and  y»  inch  high  shall 
be  beveled  with  a  slope  no  greater  than 
1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp]  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll  or 
pitch)  in  any  direction  between  its 
unloaded  position  and  its  position  when 
loaded  with  600  pounds  applied  through 
a  26  inch  by  26  inch  test  pallet  at  the 
centroid  of  the  platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shaU  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchair  and  mobiUty  aid  users. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  platform  may  be  marked  to  indicate 
a  preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails  on  two 
sides,  which  move  in  tandem  with  the 
lift,  and  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 


handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  W*  inches 
and  1  Vt  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vt  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  IV^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(c)  Vehicle  ramp — (1)  Design  load. 
Ramps  30  inches  or  longer  shall  support 
a  load  of  600  pounds,  placed  at  the 
centroid  of  the  ramp  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
shorter  than  30  inches  shall  support  a 
load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  surface 
shall  be  continuous  and  sUp  resistant; 
shall  not  have  protrusions  from  the 
surface  greater  than  V*  inch  high;  shall 
have  a  clear  width  of  30  inches;  and 
shall  accommodate  both  four-wheel  and 
three-wheel  mobility  aids. 

(3)  Ramp  threshold.  The  transition 
from  roadway  or  sidewalk  and  the 
transition  from  vehicle  floor  to  the  ramp 
may  be  vertical  without  edge  treatment 
up  to  V*  inch.  Cheinges  in  level  between 
y*  inch  and  V^  inch  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  shall  have  barriers  at  least  2 
inches  high  to  prevent  mobility  aid 
wheels  from  slipping  off. 

(5)  Slope.  Ramps  shall  have  the  least 
slope  practicable  and  shall  not  exceed 
1:4  when  deployed  to  ground  level.  If  the 
height  of  the  vehicle  floor  from  which 
the  ramp  is  deployed  is  3  inches  or  less 
above  a  6-inch  curb,  a  maximum  slope 
of  1:4  is  permitted;  if  the  height  of  the 
vehicle  floor  from  which  the  ramp  is 
deployed  is  6  inches  or  less,  but  greater 
than  3  inches,  above  a  6-inch  curb,  a 
maximum  slope  of  1:6  is  permitted;  if  the 
height  of  the  vehicle  floor  from  which 
the  ramp  is  deployed  is  9  inches  or  less, 
but  greater  than  6  inches,  above  a  6-inch 
curb,  a  maximum  slope  of  1:8  is 
permitted;  if  the  height  of  the  vehicle 
floor  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  a  6-inch 
curb,  a  slope  of  1:12  shall  be  achieved. 
Folding  or  telescoping  ramps  are 
permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment.  When  in  use  for 
boarding  or  alighting,  the  ramp  shall  be 
firmly  attached  to  the  vehicle  so  that  it 
is  not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
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mobility  aid  and  that  no  gap  between 
vehicle  and  ramp  exceeds  %  inch. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps,  including  portable  ramps 
stowed  in  the  passenger  area,  do  not 
impinge  on  a  passenger's  wheelchair  or 
mobility  aid  or  pose  any  hazard  to 
passengers  in  the  event  of  a  sudden  stop 
or  maneuver. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  vehicle 
while  starting  to  board,  and  to  continue 
to  use  them  throughout  the  boarding 
process,  and  shall  have  the  top  between 
30  inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1  Va  inches 
and  1  Vt  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vi  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(d)  Securement  devices —  (1)  Design 
load.  Securement  systems  on  vehicles 
with  GVWRs  of  30,000  pounds  or  above, 
and  their  attachments  to  such  vehicles, 
shall  restrain  a  force  in  the  forward 
longitudinal  direction  of  up  to  2,000 
pounds  per  securement  leg  or  clamping 
mechanism  and  a  minimum  of  4,000 
pounds  for  each  mobility  aid. 
Securement  systems  on  vehicles  with 
GVWRs  of  up  to  30,000  pounds,  and 
their  attachments  to  such  vehicles,  shall 
restrain  a  force  in  the  forward 
longitudinal  direction  of  up  to  2,500 
pounds  per  securement  leg  or  clamping 
mechanism  and  a  minimiun  of  5,000 
pounds  for  each  mobility  aid. 

(2)  Location  and  size.  The  securement 
system  shall  be  placed  as  near  to  the 
accessible  entrance  as  practicable  and 
shall  have  a  clear  floor  area  of  30  inches 
by  48  inches.  Such  space  shall  adjoin, 
and  may  overlap,  an  access  path.  Not 
more  than  6  inches  of  the  required  clear 
floor  space  may  be  acconunodated  for 
footrests  under  another  seat  provided 
there  is  a  minimum  of  9  inches  from  the 
floor  to  the  lowest  part  of  the  seat 
overhanging  the  space.  Securement 
areas  may  have  fold-down  seats  to 
accommodate  other  passengers  when  a 
wheelchair  or  mobility  aid  is  not 
occupying  the  area,  provided  the  seats, 
when  folded  up,  do  not  obstruct  the 
clear  floor  space  required.  (See  Fig.  2) 

(3)  Mobility  aids  accommodated.  Tlie 
securement  system  shall  secure  common 


wheelchairs  and  mobility  aids  and  shall 
either  be  automatic  or  easily  attached 
by  a  person  familiar  with  the  system 
and  mobility  aid  and  having  average 
dexterity. 

(4)  Orientation.  In  vehicles  in  excess 
of  22  feet  in  length,  at  least  one 
securement  device  or  system  required 
by  paragraph  (a)  of  this  section  shall 
secure  die  wheelchair  or  mobility  aid 
facing  toward  the  front  of  the  vehicle. 
Additional  securement  devices  or 
systems  shall  secure  the  wheelchair  or 
mobility  aid  facing  forward,  or  rearward 
with  a  padded  barrier,  extending  from  a 
height  of  38  inches  from  the  vehicle  floor 
to  a  height  of  56  inches  from  the  vehicle 
floor  with  a  width  of  18  inches,  laterally 
centered  immediately  in  back  of  the 
seated  individual.  In  vehicles  22  feet  in 
length  or  less,  the  required  seciu^ment 
device  may  secure  the  wheelchair  or 
mobility  aid  either  facing  toward  the 
front  of  the  vehicle  or  facing  rearward, 
with  a  padded  barrier  as  described. 
Additional  securement  locations  shall 
be  either  forward  of  rearward  facing 
with  a  padded  barrier.  Such  barriers 
need  not  be  solid  provided  equivalent 
protection  is  afforded. 

(5)  Movement  When  the  wheelchair 
or  mobility  aid  is  secured  in  accordance 
with  manufactiu-er's  instructions,  the 
securement  system  shall  limit  the 
movement  of  an  occupied  wheelchair  or 
mobility  aid  to  no  more  than  2  inches' in 
any  direction  under  normal  vehicle 
operating  conditions. 

(8)  Stowage.  When  not  being  used  for 
securement,  or  when  the  securement 
area  can  be  used  by  standees,  the 
securement  system  shall  not  interfere 
with  passenger  movement,  shall  not 
present  any  hazardous  condition,  shall 
be  reasonably  protected  from 
vandalism,  and  shall  be  readily 
accessed  when  needed  for  use. 

(7)  Seat  belt  and  shoulder  harness. 
For  each  wheelchair  or  mobility  aid 
securement  device  provided,  a 
passenger  seat  belt  and  shoulder 
harness,  complying  with  all  applicable 
provisions  of  part  571  of  this  title,  shall 
also  be  provided  for  use  by  wheelchair 
or  mobility  aid  users.  Such  seat  belts 
and  shoulder  harnesses  shall  not  be 
used  in  lieu  of  a  device  which  secures 
the  wheelchair  or  mobihty  aid  itself. 

938.25    Doors,  Steps  Mid  thrMhokto. 

(a)  Slip  resistance.  All  aisles,  steps, 
floor  areas  where  people  walk  and 
floors  in  securement  locations  shall 
have  slip-resistant  surfaces. 

(b)  Contrast.  All  step  edges, 
thresholds  and  the  boarding  edge  of 
ramps  or  lift  platforms  shall  have  a  band 
of  color(8)  miming  the  full  width  of  the 
step  or  edge  which  contrasts  from  the 


step  tread  and  riser,  or  lift  or  ramp 
suriface,  either  light-on-dark  or  dark-on- 
light. 

(c)  Door  height.  For  vehicles  in  excess 
of  22  feet  in  length,  the  overhead 
clearance  between  the  top  of  the  door 
opening  and  the  raised  lift  platform,  or 
highest  point  of  a  ramp,  shall  be  a 
minimum  of  68  inches.  For  vehicles  of  22 
feet  in  length  or  less,  the  overiiead 
clearance  between  the  top  of  the  door 
opening  and  the  raised  lift  platform,  or 
highest  point  of  a  ramp,  shall  be  a 
minimum  of  56  inches. 

§38.27    Priortty  SMtmg  Signs. 

(a)  Each  vehicle  shall  contain  sign(8) 
which  indicate  that  seats  in  the  front  of 
the  vehicle  are  priority  seats  for  persons 
with  disabilities,  and  that  other 
passengers  should  make  such  seats 
available  to  those  who  wish  to  use  them. 
At  least  one  set  of  forward-facing  seats 
shall  be  so  designated. 

(b)  Each  securement  location  shall 
have  a  sign  designating  it  as  such. 

(c)  Characters  on  signs  required  by 
paragraphs-  (a)  and  (b)  of  this  section 
shall  have  a  width-to-height  ratio 
between  3:5  and  1:1  and  a  stroke  width- 
to-height  ratio  between  1:5  and  1:10, 
with  a  minimum  character  height  (using 
an  upper  case  "X")  of  %  inch,  with 
"wide"  spacing  (generally,  the  space 
between  letters  shall  be  Vie  the  height  of 
upper  case  letters),  and  shall  contrast 
with  the  background  either  light-on-dark 
or  dark-on-light. 

§  38u»    Intsrtor  circulation,  hsndrs8i  and 
stanchions. 

(a)  Interior  handrails  and  stanchions 
shall  permit  suf^cient  tiutiing  and 
maneuvering  space  for  wheelchairs  and 
other  mobility  aids  to  reach  a 
securement  location  from  the  lift  or 
ramp. 

(b)  Handrails  and  stanchions  shall  be 
provided  in  the  entrance  to  the  vehicle 
in  a  configuration  which  allows  persons 
with  disabilities  to  grasp  such  assists 
from  outside  the  vehicle  while  starting 
to  board,  and  to  continue  using  such 
assists  throughout  the  boarding  tmd  fare 
collection  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  1 V* 
inches  and  1  Vi  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  comer  radii  of 
not  less  than  %  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  iVt  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used  on  vehicles 
in  excess  of  22  feet  in  length,  a 
horizontal  passenger  assist  shall  be 
located  across  the  front  of  the  vehicle 
and  shall  prevent  passengers  from 
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sustaining  injurie^  on  the  fare  collection 
device  or  windshield  in  the  event  of  a 
sudden  deceleration.  Without  restricting 
the  vestibule  spaoe,  the  assist  shall 
provide  support  far  a  boarding 
passenger  from  th)B  front  door  through 
the  boarding  procedure.  Passengers 
shall  be  able  to  le  in  against  the  assist 
for  security  while  paying  fares. 

(c)  For  vehicles  in  excess  of  22  feet  in 
length,  overhead  l>andrail(s)  shall  be 
provided  which  shall  be  continuous 
except  for  a  gap  a  t  the  rear  doorway. 

(d)  Handrails  ai  id  stanchions  shall  be 
sufficient  to  perm:  t  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabihties. 

(e)  For  vehicles  in  excess  of  22  feet  in 
length  with  &ont-<  loor  lifts  or  ramps, 
vertical  stanchion  3  immediately  behind 
the  driver  shall  eilher  terminate  at  the 
lower  edge  of  the  lisle-facing  seats,  if 
applicable,  or  be  'dog-legged"  so  that 
the  floor  attachme  nt  does  not  impede  or 
interfere  with  whe  elchair  footrests.  If 
the  driver  seat  platform  must  be  passed 
by  a  wheelchair  of  mobility  aid  user 
entering  the  vehicle,  the  platform,  to  the 
maximum  extent  practicable,  shall  not 
extend  into  the  aiale  or  vestibule  beyond 
the  wheel  housing! 

(f)  For  vehiclesln  excess  of  22  feet  in 
length,  the  minimum  interior  height 
along  the  path  froi  d  the  lift  to  the 
securement  locatii  in  shall  be  68  inches. 
For  vehicles  of  22  feet  in  length  or  less, 
the  minimum  intertor  height  from  lift  to 
securement  location  shall  be  56  inches. 

§38.31     Uglitintf. 

(a)  Any  stepwel  or  doorway 
immediately  adjac  ent  to  the  driver  shall 
have,  when  the  dqor  is  open,  at  least  2 
foot-candles  of  illiimination  measured 
on  the  step  tread  or  lift  platform. 

(b)  Other  stepwells  and  doorways, 
including  doorways  in  which  lifts  or 
ramps  are  installed,  shall  have,  at  all 
times,  at  least  2  foot-candles  of 
illumination  measured  on  the  step  tread, 
or  lift  or  ramp,  wh  en  deployed  at  the 
vehicle  floor  level 

(c)  The  vehicle  doorways,  including 
doorways  in  which  lifts  or  ramps  are 
installed,  shall  have  outside  light(8] 
which,  when  the  c  oor  is  open,  provide  at 
least  1  foot-candle  of  illumination  on  the 
street  surface  for  1 1  distance  of  3  feet 
perpendicular  to  afll  points  on  the 
bottom  step  tread  outer  edge.  Such 
Ught(s)  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  exist  ng  passengers. 

§3«.33    Fare  box. 

Where  providec ,  the  farebox  shall  be 
located  as  far  forward  as  practicable 
and  shall  not  obst  net  traffic  in  the 


vestibule,  especially  wheelchairs  or 
mobility  aids. 

§  38.35    Public  Information  syttsm. 

(a)  Vehicles  in  excess  of  22  feet  in 
length,  used  in  multiple-stop,  fixed-route 
service,  shall  be  equipped  with  a  public 
address  system  permitting  the  driver,  or 
recorded  or  digitized  human  speech 
messages,  to  announce  stops  and 
provide  other  passenger  information 
within  the  vehicle. 

(b)  [Reserved] 

§  38.37    Stop  r«qiM«t 

(a)  Where  passengers  may  board  or 
alight  at  multiple  stops  at  their  option, 
vehicles  in  excess  of  22  feet  in  length 
shall  provide  controls  adjacent  to  the 
securement  location  for  requesting  stops 
and  which  alerts  the  driver  that  a 
mobility  aid  user  wishes  to  disembark. 
Such  a  system  shall  provide  auditory 
and  Arisual  indications  that  the  request 
has  been  made. 

[b]  Controls  required  by  paragraph  (a) 
of  this  section  shall  be  mounted  no 
higher  than  48  inches  and  no  lower  than 
15  inches  above  the  floor,  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N). 

§  38.39    Dcstiiurtlon  and  rout*  signs. 

(a)  Where  destination  or  route 
information  is  displayed  on  the  exterior 
of  a  vehicle,  each  vehicle  shall  have 
illuminated  signs  on  the  &ont  and 
boarding  side  of  the  vehicle. 

(b]  Characters  on  signs  required  by 
paragraph  (a)  of  this  section  shall  have  a 
width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case 
"X")  of  1  inch  for  signs  on  the  boarding 
side  and  a  minimum  character  height  of 
2  inches  for  front  "headsigns",  with 
"wide"  spacing  (generally,  the  space 
between  letters  shall  be  1/16  the  height 
of  upper  case  letters),  and  shall  contrast 
with  the  background,  either  dark-on- 
light  or  light-on-dark. 

Subpart  C— Rapid  Rail  Vehicles  and 
System* 

§38.51    GenwaL 

(a)  New,  used  and  remanufactiu'ed 
rapid  rail  vehicles,  to  be  considered 
accessible  by  regulations  in  part  37  of 
this  tide,  shall  comply  with  this  subpart. 

(b)  If  portions  of  the  vehicle  are 
modifled  in  a  way  that  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  apphcable  provisions  of  this 
subpart.  This  provision  does  not  require 


that  inaccessible  vehicles  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

(c)  Existing  vehicles  which  are 
retrofltted  to  comply  with  the  "one-car- 
per-train rule"  of  §  37.93  of  this  title 
shall  comply  with  §§  38.55.  38.57(b), 
38.59  of  this  part  and  shall  have,  in  new 
and  key  stations,  at  least  one  door 
complying  with  §§  38.53  (a)(1),  (b)  and 
(d)  of  this  part.  Removal  of  seats  is  not 
required.  Vehicles  previously  designed 
and  manufactured  in  accordance  with 
the  accessibility  requirements  of  part 
609  of  this  tide  or  the  Secretary  of 
Transportation  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  that  were  in 
effect  before  October  7, 1991,  and  which 
can  be  entered  and  used  from  stations  in 
which  they  are  to  be  operated,  may  be 
used  to  satisfy  the  requirements  of 
§  37.93  of  this  tiUe. 

§  38.53    Doorways. 

(a)  Clear  width.  (1)  Passenger 
doorways  on  vehicle  sides  shall  have 
clear  openings  at  least  32  inches  wide 
when  open. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have  a  minimum  clear  opening  of 
30  inches  to  permit  wheelchair  and 
mobiUty  aid  users  to  be  evacuated  to  an 
adjoining  vehicle  in  an  emergency. 

(b)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  accessible  vehicles 
operating  on  an  accessible  rapid  rail 
system  unless  all  vehicles  are  accessible 
and  are  not  marked  by  the  access 
symbol.  (See  Fig.  6.) 

(c)  Signals.  Auditory  and  visual 
warning  signals  shall  be  provided  to 
alert  passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  Where  new 
vehicles  will  operate  in  new  stations, 
the  design  of  vehicles  shall  be 
coordinated  with  the  boarding  platform 
design  such  that  the  horizontal  gap 
between  each  vehicle  door  at  rest  and 
the  platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  vehicle  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height  under  all  normal 
passenger  load  conditions.  Vertical 
alignment  may  be  accompUshed  by 
vehicle  air  suspension  or  other  suitable 
means  of  meeting  the  requirement. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  widiin  plus  or  minus  Ihi  inches  of 
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the  platform  height.  At  key  stations,  the 
horizontal  gap  between  at  least  one 
door  of  each  such  vehicle  and  the 
platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  4hall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

§38.55    Prtortty  Mating  signs. 

(a)  Each  vehicle  shall  contain  sign(8] 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities,  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  use  them. 

(b)  Characters  on  signs  required  by 
paragraph  (a)  of  this  section  shall  have  a 
width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case 
"X")  of  %  inch,  with  "wide"  spacing 
(generally,  the  space  between  letters 
shall  be  Vie  the  height  of  upper  case 
letters),  and  shall  contrast  with  the 
background,  either  light-on-dark  or  dark- 
on-light. 

§38.57    Intsrtordreulstion,  handrails  and 


(a)  Handrails  and  stanchions  shall  be 
provided  to  assist  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

(b)  Handrails,  stanchions,  and  seats 
shall  allow  a  route  at  least  32  inches 
wide  so  that  at  least  two  wheelchair  or 
mobility  aid  users  can  enter  the  vehicle 
and  position  the  wheelchairs  or  mobility 
aids  in  areas,  each  having  a  Tninimnm 
clear  space  of  48  inches  by  30  inches, 
which  do  not  unduly  restrict  movement 
of  other  passengers.  Space  to 
accommodate  wheelchairs  and  mobility 
aids  may  be  provided  within  the  normal 
area  used  by  standees  and  designation 
of  specific  spaces  is  not  required. 
Particular  attention  shall  be  given  to 
ensuring  maximum  maneuverability 
immediately  inside  doors.  Ample 
vertical  stanchions  from  ceiling  to  seat- 
back  rails  shall  be  provided.  Vertical 
stanchions  from  ceiling  to  floor  shall  not 
interfere  with  wheelchair  or  mobility  aid 
user  circulation  and  shall  be  kept  to  a 
minimiifn  in  the  vicinity  of  doors. 

(c)  The  diameter  or  width  of  the 
gripping  surface  of  handrails  and 
stanchions  shall  be  ly*  inches  to  IV^ 
inches  or  provide  an  equivalent  gripping 
surface  and  shall  provide  a  minimum 


Wi  inches  knuckle  clearance  from  the 
nearest  adjacent  surface. 

§38.59    Floor  aurfaeaa. 

Floor  surfaces  on  aisles,  places  for 
standees,  and  areas  where  wheelchair 
and  mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 

§  38.61    Public  Information  systam. 

(a)(1)  Requirements.  Each  vehicle 
shall  be  equipped  with  a  public  address 
system  permitting  transportation  system 
personnel,  or  recorded  or  digitized 
human  speech  messages,  to  announce 
stations  and  provide  other  passenger 
information.  Alternative  systems  or 
devices  which  provide  equivalent  access 
are  also  permitted.  Each  vehicle 
operating  in  stations  having  more  than 
one  line  or  route  shall  have  an  external 
public  address  system  to  permit 
transportation  system  personnel,  or 
recorded  or  digitized  human  speech 
messages,  to  announce  train,  route,  or 
line  identification  information. 

(2)  Exception.  Where  station 
announcement  systems  provide 
information  on  arriving  trains,  an 
external  train  speaker  is  not  required. 

(b)  [Reserved]. 

§  38.63    Batwaan-car  barriara. 

(a)  Requirement  Suitable  devices  or 
systems  shall  be  provided  to  prevent, 
deter  or  warn  individuals  from 
inadvertently  stepping  off  the  platform 
between  cars.  Acceptable  solutions 
include,  but  are  not  limited  to, 
pantograph  gates,  chains,  motion 
detectors  or  similar  devices. 

(b)  Exception,  Between-car  barriers 
are  not  required  where  platform  screens 
are  provided  which  close  ofi  the 
platform  edge  and  open  only  when 
trains  are  correctly  aligned  with  the 
doors. 

Subpart  D— UgM  Rail  Vehldaa  and 
Syatama 

§38.71    OanaraL 

(a)  New,  used  and  remanufactured 
light  rail  vehicles,  to  be  considered 
accessible  by  regulations  in  part  37  of 
this  title  shall  comply  with  this  subpart. 

(b)(1)  Vehicles  intended  to  be 
operated  solely  in  light  rail  systems 
confined  entirely  to  a  dedicated  right-of- 
way,  and  for  which  all  stations  or  stops 
are  designed  and  constructed  for 
revenue  service  after  the  effective  date 
of  standards  for  design  and  construction 
in  §37.21  and  §  37.23  of  this  tide  shall 
provide  level  boarding  and  shall  comply 
with  S  38.73(d)(1)  and  §  38.85  of  this 
part. 

(2)  Vehicles  designed  for,  and 
operated  on,  pedestrian  malls,  dty 
streets,  or  other  areas  where  level 


boarding  is  not  practicable  shall  provide 
wayside  or  car-borne  lifts,  mini-high 
platforms,  or  other  means  of  access  in 
compliance  with  §  38.83  (b)  or  (c)  of  this 
part. 

(c)  If  portions  of  the  vehicle  are 
mocMed  in  a  way  that  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  appUcable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  vehicles  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

(d)  Existing  vehicles  retrofitted  to 
comply  with  the  "one-car-per-train  rule" 
at  §  37.93  of  this  tide  shall  comply  with 
§  38.75,  §  38.77(c).  %  38.79(a)  and 

§  38.83(a)  of  this  part  and  shall  have,  in 
new  and  key  stations,  at  least  one  door 
which  comphes  with  §§  38.73  (a)(1),  (b) 
and  (d)  of  this  part.  Vehicles  previously 
designed  and  manufactured  in 
accordance  with  the  accessibility 
requirements  of  part  609  of  this  tide  or 
the  Secretary  of  Transportation 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  of  1973  that  were 
in  effect  before  October  7, 1991,  and 
which  can  be  entered  and  used  from 
stations  in  which  they  are  to  be 
operated,  may  be  used  to  satisfy  the 
requirements  of  §  37.93  of  this  tide. 

§38.73    Doorway. 

(a)  Clear  width — (1)  All  passenger 
doorways  on  vehicle  sides  shall  have 
minimum  clear  openings  of  32  inches 
when  open. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have  a  minimum  clear  opening  of 
30  inches  to  permit  wheelchair  and 
mobility  aid  users  to  be  evacuated  to  an 
adjoining  vehicle  in  an  emergency. 

(b)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  each  vehicle  operating  on 
an  accessible  light  rail  system  unless  all 
vehicles  are  accessible  and  are  not 
marked  by  the  access  symbol  (see  fig.  6). 

(c)  Signals.  Auditory  and  visual 
warning  signals  shall  be  provided  to 
alert  passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  The  design 
of  level-entry  vehicles  shall  be 
coordinated  with  the  boarding  platform 
or  mini-high  platform  design  so  that  the 
horizontal  gap  between  a  vehicle  at  rest 
and  the  platform  shall  be  no  greater 
than  3  inches  and  the  height  of  the 
vehicle  floor  shall  be  within  plus  or 
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minus  %  inch  of  thi  >  platform  height 


Vertical  alignment 


[nay  be  accomplished 


by  vehicle  air  suspi  tnsion,  automatic 
ramps  or  lifts,  or  ai  y  combination. 
(2)  Exception.  Ne  w  vehicles  operating 


m  existing  stations 


may  have  a  floor 


height  within  plus  qr  minus  1  Vi  inches  of 
the  platform  heightj  At  key  stations,  the 
horizontal  gap  betv  reen  at  least  one 
door  of  each  such  vehicle  and  the 
platform  shall  be  ni » greater  than  3 
inches. 

(3)  Exception.  Re  rofitted  vehicles 
shall  be  coordinate  1  with  the  platform 
in  new  and  key  sta  ions  such  that  the 
horizontal  gap  shal  be  no  greater  than  4 
inches  and  the  heig  it  of  the  vehicle 
floor,  under  50%  pa  isenger  load,  shall  be 
within  plus  or  minu ;  2  inches  of  the 
platform  height. 

(4)  Exception.  Wl  lere  it  is  not 
operationally  or  structurally  practicable 
to  meet  the  horizontal  or  vertical 
requirements  of  panagraphs  [d]  (1),  (2)  or 
(3)  of  this  section,  p|atform  or  vehicle 
devices  complying  with  §  38.83(b]  or 
platform  or  vehicle  piounted  ramps  or 
bridge  plates  comp^ing  with  §  38.83(c] 
shall  be  provided.   \ 

9  38.75    Prtortty  scaf  ng  signs. 

(a)  Each  vehicle  ^all  contain  sign(s] 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities,  and  th^  other  passengers 
should  make  such  s  eats  available  to 
those  who  wish  to  i  se  them. 

(b)  Where  design  ited  wheelchair  or 


mobility  aid  seating 


provided,  signs  sha  1  indicate  the 
location  and  advise  other  passengers  of 
the  need  to  permit  \  /heelchair  and 
mobility  aid  users  ti  >  occupy  them. 

(c)  characters  on  signs  required  by 
paragraphs  (a)  or  (b)  of  this  section  shall 
have  a  width-to-hei  {ht  ratio  between  3:5 
and  1:1  and  a  stroki  width-to-height 
ratio  between  1:5  af  d  1:10,  with  a 
minimum  character 


spacing  (generally. 


background,  either 
on-light. 


(aj  Handrails  and 
sufficient  to  permit 


locations  are 


height  (using  an 


upper  case  "X")  of  '''s  inch,  with  "wide" 


he  space  between 


letters  shall  be  Vis  i  he  height  of  upper 
case  letters),  and  sh  all  contrast  with  the 


ight-on-dark  or  dark- 


§  38.77    Interior  clrci^latlon,  handrails  and 
stanchions. 


stanchions  shall  be 
lafe  boarding,  on- 


board circulation.  s<  lating  and  standing 
assistance,  and  alig  iting  by  persons 
with  disabilities. 

(b)  At  entrances  (  quipped  with  steps, 
handrails  and  stanc  [lions  shall  be 
provided  in  the  enti  ance  to  the  vehicle 
in  a  configuration  w  hich  allows 
passengers  to  graspisuch  assists  from 
outside  the  vehicle  while  starting  to 


board,  and  to  continue  using  such 
handrails  or  stanchions  throughout  the 
boarding  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  1 V* 
inches  and  1  Vi  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  comer  radii  of 
not  less  than  Vs  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  1  Vi  inches 
knuckle  clearance  irom  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used,  a  horizontal 
passenger  assist  shall  be  located 
between  boarding  passengers  and  the 
fare  collection  device  and  shall  prevent 
passengers  from  sustaining  injuries  on 
the  fare  collection  device  or  windshield 
in  the  event  of  a  sudden  deceleration. 
Without  restricting  the  vestibule  space, 
the  assist  shall  provide  support  for  a 
boarding  passenger  from  the  door 
through  the  boarding  procedure. 
Passengers  shall  be  able  to  lean  against 
the  assist  for  security  while  paying 
fares. 

(c)  At  all  doors  on  level-entry 
vehicles,  and  at  each  entrance 
accessible  by  lift,  ramp,  bridge  plate  or 
other  suitable  means,  handrails, 
stanchions,  passenger  seats,  vehicle 
driver  seat  platforms,  and  fare  boxes,  if 
apphcable,  shall  be  located  so  as  to 
allow  a  route  at  least  32  inches  wide  so 
that  at  least  two  wheelchair  or  mobility 
aid  users  can  enter  the  vehicle  and 
position  the  wheelchairs  or  mobility 
aids  in  areas,  each  having  a  minimum 
clear  space  of  48  inches  by  30  inches, 
which  do  not  unduly  restrict  movement 
of  other  passengers.  Space  to 
accommodate  wheelchairs  and  mobility 
aids  may  be  provided  within  the  normal 
area  used  by  standees  and  designation 
of  speciflc  spaces  is  not  required. 
Particular  attention  shall  be  given  to 
ensuring  maximum  maneuverability 
immediately  inside  doors.  Ample 
vertical  stanchions  from  ceiling  to  seat- 
back  rails  shall  be  provided.  Vertical 
stanchions  from  ceiling  to  floor  shall  not 
interfere  with  wheelchair  or  mobility  aid 
circulation  and  shall  be  kept  to  a 
minimum  in  the  vicinity  of  accessible 
doors. 

§  38.79    FkMrs,  stsps  and  thresholds. 

(a]  Floor  surfaces  on  aisles,  step 
treads,  places  for  standees,  and  areas 
where  wheelchair  and  mobility  aid  users 
are  to  be  accommodated  shall  be  slip- 
resistant. 

(b)  All  thresholds  and  step  edges  shall 
have  a  band  of  colorfs)  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-dark  or 
dark-on-light. 


§  38.81     Ughtma. 

(a]  Any  stepwell  or  doorway  with  a 
lift,  ramp  or  bridge  plate  immediately 
adjacent  to  the  driver  shall  have,  when 
the  door  is  open,  at  least  2  foot-candles 
of  illumination  measured  on  the  step 
tread  or  lift  platform. 

(b]  Other  stepwells,  and  doorways 
with  lifts,  ramps  or  bridge  plates,  shall 
have,  at  all  times,  at  least  2  foot-candles 
of  illumination  measured  on  the  step 
tread  or  lift  or  ramp,  when  deployed  at 
the  vehicle  floor  level. 

(c]  The  doorways  of  vehicles  not 
operating  at  lighted  station  platforms 
shall  have  outside  lights  which  provide 
at  least  1  foot-candle  of  illumination  on 
the  station  platform  or  street  surface  for 
a  distance  of  3  feet  perpendicular  to  all 
points  on  the  bottom  step  tread.  Such 
lights  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

§38.83    MobWty  aM  accesslMIKy. 

(a)(1)  General.  All  new  light  rail  , 

vehicles,  other  than  level  entry  vehicles, 
covered  by  this  subpart  shall  provide  a 
level-change  mechanism  or  boarding 
device  (e.g.,  lift,  ramp  or  bridge  plate) 
complying  with  either  paragraph  (b)  or 
(c)  of  this  section  and  sufficient 
clearances  to  permit  at  least  two 
wheelchair  or  mobility  aid  users  to 
reach  areas,  each  with  a  minimum  clear 
floor  space  of  48  inches  by  30  inches, 
which  do  not  undidy  restrict  passenger 
flow.  Space  to  accommodate 
wheelchairs  and  mobility  aids  may  be 
provided  within  the  normal  area  used  by 
standees  and  designation  of  specific 
spaces  is  not  required. 

(2)  Exception.  If  lifts,  ramps  or  bridge 
plates  meeting  the  requirements  of  this 
section  are  provided  on  station 
platforms  or  other  stops  required  to  be 
accessible,  or  mini-high  platforms 
complying  with  §  38.73(d)  of  this  part 
are  provided,  the  vehicle  is  not  required 
to  be  equipped  with  a  car-borne  device. 
Where  each  new  vehicle  is  compatible 
with  a  single  platform-mounted  access 
system  or  device,  additional  systems  or 
devices  are  not  required  for  each  vehicle 
provided  that  the  single  device  could  be 
used  to  provide  access  to  each  new 
vehicle  if  passengers  using  wheelchairs 
or  mobility  aids  could  not  be 
accommodated  on  a  single  vehicle. 

(b)  Vehicle  lift—{\)  Design  load.  The 
design  load  of  die  hft  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material,  Nonworking  parts,  such  as 
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platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
vehicle  brakes,  propulsion  system,  or 
door,  or  shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  vehicle  cannot  be  moved  when  the 
lift  is  not  stowed  and  so  the  lift  cannot 
be  deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  levels  (i.e.,  ground,  curb, 
and  intermediate  positions]  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  momentary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii]  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  vehicle  axis,  the  transportation 
entity  may  specify  a  lift  which  is 
designed  to  deploy  with  its  long 
dimension  parallel  to  the  vehicle  axis 
and  which  pivots  into  or  out  of  the 
vehicle  while  occupied  (i.e.,  "rotary 
hft").  The  requirements  of  paragraph 
(b)(2)(i]  of  this  section  prohibiting  the  lift 
from  being  stowed  while  occupied  shall 
not  apply  to  a  lift  design  of  this  type  if 
the  stowed  position  is  within  the 
passenger  compartment  and  the  lift  is 
intended  to  be  stowed  while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlocks 
requirement  does  not  apply  to  a  station 
platform  mounted  lift  provided  that  a 
mechanical,  electrical  or  other  system 
operates  to  ensure  that  vehicles  do  not 
move  when  the  lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level  with 
a  lift  occupant,  and  raising  and  stowing 
the  empty  lift  if  the  power  to  the  lift 
fails.  No  emergency  method,  manual  or 
otherwise,  shall  be  capable  of  being 
operated  in  a  manner  that  could  be 
hazardous  to  the  lift  occupant  or  to  the 
operator  when  operated  according  to 
manufacturer's  instructions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is  a 


rotary  lift  intended  to  be  stowed  while 
occupied. 

(4)  Power  or  equipment  failure.  Lift 
platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failiu«  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  vehicle  until  the  hft  is  in 
its  fully  raised  position.  Each  side  of  the 
lift  platform  which  extends  beyond  the 
vehicle  in  its  raised  position  shall  have  a 
barrier  a  minimum  IV^  inches  high.  Such 
barriers  shall  not  interfere  with 
maneuvering  into  or  out  of  the  aisle.  The 
loading-edge  barrier  (outer  barrier) 
which  functions  as  a  loading  ramp  when 
the  lift  is  at  ground  level,  shall  be 
sufficient  when  raised  or  closed,  or  a 
supplementary  system  shall  be 
provided,  to  prevent  a  power  wheelchair 
or  mobility  aid  from  riding  over  or 
defeating  it.  The  outer  barrier  on  the 
outboard  of  the  Uft  shall  automatically 
rise  or  close,  or  a  supplementary  system 
shall  automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  is  more  than  3  inches  above 
the  station  platform  or  roadway  and  the 
lift  is  occupied.  Alternatively,  a  barrier 
or  system  may  be  raised,  lowered, 
opened,  closed,  engaged  or  disengaged 
by  the  lift  operator  provided  an  interlock 
or  inherent  design  feature  prevents  the 
lift  from  rising  unless  the  barrier  is 
raised  or  closed  or  the  supplementary 
system  is  engaged. 

(6)  Platform  surface.  The  lift  platform 
surface  shall  be  free  of  any  protrusions 
over  V4  inch  high  and  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  width  of  28V&  inches  at 
the  platform,  a  minimum  clear  width  of 
30  inches  measured  from  2  inches  above 
the  lift  platform  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1) 

(7)  Platform  gaps.  Any  openings 
between  the  lift  platform  surface  and  the 
raised  barriers  shall  not  exceed  %  inch 
wide.  When  the  lift  is  at  vehicle  floor 
height  with  the  inner  barrier  (if 
applicable)  down  or  retracted,  gaps 
between  the  forward  lift  platform  edge 
and  vehicle  floor  shall  not  exceed  Vt 


inch  horizontally  and  %  inch  vertically. 
Platforms  on  semi-automatic  lifts  may 
have  a  hand  hold  not  exceeding  1 V^ 
inches  by  4V^  inches  located  between 
the  edge  barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8  measured  on  level  ground,  for  a 
maximum  rise  of  3  inches,  and  the 
transition  from  the  station  platform  or 
roadway  to  ramp  may  be  vertical 
without  edge  treatment  up  to  V*  inch. 
Thresholds  between  Vi  inch  and  V4  inch 
high  shall  be  beveled  with  a  slope  no 
greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp]  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll]  in  any 
direction  between  its  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  through  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  lift 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
Handrails  shall  have  a  cross-sectional 
diameter  between  1 V4  inches  and  1 V4 
inches  or  shall  provide  an  equivalent 
grasping  surface,  and  have  eased  edges 
with  comer  radii  of  not  less  than  % 
inch.  Handrails  shall  be  placed  to 
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provide  a  minimuni  1  Vt  inches  knuckle 
clearance  from  thg  nearest  adjacent 
surface.  Handrails  shall  not  interfere 
with  wheelchair  of  mobility  aid 
maneuverability  v«ihen  entering  or 
leaving  the  vehicle . 

(c)  Vehicle  ramf.  or  bridge  plate. — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plaie  distributed  over  an 
area  of  26  inches.  \|brith  a  safety  factor  of 
at  least  3  based  onithe  ultimate  strength 
of  the  material.  Rajnps  or  bridge  plates 
shorter  than  30  incnes  shall  support  a 
load  of  300  pounds 

(2)  Ramp  surfact .  The  ramp  or  bridge 
plate  surface  shall  jbe  continuous  and 
slip  resistant,  shalll  not  have  protrusions 
from  the  surface  greater  then  V*  inch, 
shall  have  a  clear  ^dth  of  30  inches, 
and  shall  accommodate  both  four-wheel 
and  three-wheel  mobility  aids. 

(3)  Ramp  threshald.  The  transition 
from  roadway  or  station  platform  and 
the  transition  from  vehicle  floor  to  the 
ramp  or  bridge  plaie  may  be  vertical 
without  edge  treatment  up  to  V*  inch. 
Changes  in  level  b(  itween  W*  inch  and  V^ 
inch  shall  be  bevel  id  with  a  slope  no 
greater  than  1:2. 

(4)  Ramp  barrieiv.  Each  side  of  the 
ramp  or  bridge  plaie  shall  have  barriers 
at  least  2  inches  hith  to  prevent  mobility 
aid  wheels  from  sloping  off. 

(5)  Slope.  Rampsfor  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehiclp  floor,  under  50% 

which  the  ramp  is 
or  less  above  the 
laximum  slope  of  1:4 
leight  of  the  vehicle 
Bsenger  load,  itom 
deployed  is  6  inches 
in  3  inches,  above 
a  maximum  slope  of 
le  height  of  the 
vehicle  floor,  undei;  50%  passenger  load, 
from  which  the  ranlp  is  deployed  is  9 
inches  or  less,  but  nore  than  6  inches, 
above  the  station  platform  a  maximum 
slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  uAder  50%  passenger 
load,  from  which  tne  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of|l:12  shall  be 
achieved.  Folding  dr  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — li)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloadiiig  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 


passenger  load, 
deployed  is  3  inche 
station  platform  a  i 
is  permitted;  if  the  I 
floor,  under  50%  pa 
which  the  ramp  is  i 
or  less,  but  more 
the  station  platfor 
1:6  is  permitted;  if  I 


station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  Vs  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  and  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  vehicle  devices  provided  they 
meet  the  displacement  requirements  of 
paragraph  (c](6)(i)  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridges  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabihties  to 
grasp  them  from  outside  the  vehicle 
while  starting  to  board,  and  to  continue 
to  use  them  throughout  the  boarding 
process,  and  shall  have  the  top  between 
30  inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structxu^. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  IV*  inches 
and  IV^  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
"eased"  edges  with  comer  radii  of  not 
less  than  Vk  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

§  39.85    B«tw««ivcar  bwrtar*. 

Where  vehicles  operate  in  a  high- 
platform,  level-boarding  mode,  devices 
or  systems  shall  be  provided  to  prevent, 
deter  or  warn  individuals  from 
inadvertently  stepping  off  the  platform 
between  cars.  Appropriate  devices 
include,  but  are  not  limited  to, 
pantograph  gates,  chains,  motion 
detectors  or  other  suitable  devices. 

§  38.87    PuMIc  Informatiofi  systwn. 

(a)  Each  vehicle  shall  be  equipped 
with  an  interior  public  address  system 
permitting  transportation  system 
personnel,  or  recorded  or  digitized 
human  speech  messages,  to  announce 
stations  and  provide  other  passenger 
information.  Alternative  systems  or 
devices  which  provide  equivalent  access 
are  also  permitted. 

(b)  [Reserved] 

Subpart  E— Commuter  Rail  Cars  and 
Systems 

S  38.91    QMwral. 

(a)  New,  used  and  remanufactured 
commuter  rail  cars,  to  be  considered 


accessible  by  regulations  in  part  37  of 
this  title,  shall  comply  with  this  subpart. 

(b]  If  portions  of  the  car  are  modified 
in  such  a  way  that  it  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  cars  be  retroBtted  with 
lifts,  ramps  or  other  boarding  devices. 

(c)(1)  Commuter  rail  cars  shall  comply 
with  §§  38.93(d)  and  38.109  of  this  part 
for  level  boarding  wherever  structurally 
and  operationally  practicable. 

(2)  Where  level  boarding  is  not 
structurally  or  operationally  practicable, 
commuter  rail  cars  shall  comply  S  38.95 
of  this  part. 

(d)  Existing  vehicles  retrofltted  to 
comply  with  the  "one-car-per-train  rule" 
at  §  37.93  of  this  title  shall  comply  with 
§§  38.93(e),  38.95(a)  and  38.107  of  this 
part  and  shall  have,  in  new  and  key 
stations  at  least  one  door  on  each  side 
from  which  passengers  board  which  . 
complies  with  §  38.93(d)  of  this  part. 
Vehicles  previously  designed  and 
manufactured  in  accordance  with  the 
program  accessibility  requirements  of 
section  504  of  the  Rehabilitation  A-ct  of 
1973,  or  implementing  regulations  of  the 
Secretary  of  Transportation  that  were  in 
effect  before  October  7, 1991;  and  which 
can  be  entered  and  used  from  stations  in 
which  they  are  to  be  operated,  may  be 
used  to  satisfy  the  requirements  of 
S  37.93  of  this  tiUe. 

§38.93    Doonvays. 

(a)  Clear  width.  (1)  At  least  one  door 
on  each  side  of  the  car  from  which 
passengers  board  opening  onto  station 
platforms  and  at  least  one  adjacent 
doorway  into  the  passenger  coach 
compartment,  if  provided,  shall  have  a 
minimimi  clear  opening  of  32  inches. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobihty  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have,  to  the  maximum  extent 
practicable  in  accordance  with  the 
regulations  issued  imder  the  Federal 
Railroad  Safety  Act  of  1970  (49  CFR 
parts  229  and  231),  a  clear  opening  of  30 
inches. 

(b)  Passageways.  A  route  at  least  32 
inches  wide  shall  be  provided  from 
doors  required  to  be  accessible  by 
paragraph  (a)(1)  of  this  section  to 
seating  locations  complying  with 

S  38.95(d)  of  this  part.  In  cars  where 
such  doorways  require  passage  through 
a  vestibule,  such  vestibule  shall  have  a 
minimum  width  of  42  inches.  (See  Fig.  3.) 
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(c)  Signals.  If  doors  to  the  platform 
close  automatically  or  from  a  remote 
location,  auditory  and  visual  warning 
signals  shall  be  provided  to  alert 
passengers  or  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  Cars 
operating  in  stations  with  high 
platforms,  or  mini-high  platforms,  shall 
be  coordinated  with  the  boarding 
platform  design  such  that  the  horizontal 
gap  between  a  car  at  rest  and  the 
platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  car  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height.  Vertical  aligiunent 
may  be  accomplished  by  car  air 
suspension,  platform  lifts  or  other 
devices,  or  any  combination. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  within  plus  or  minus  1V4  inches  of 
the  platform  height.  At  key  stations,  the 
horizontal  gap  between  at  least  one 
accessible  door  of  each  such  vehicle  and 
the  platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Where  platform  set- 
backs do  not  allow  the  horizontal  gap  or 
vertical  alignment  specified  in 
paragraph  (d)(1)  or  {d)(2)  of  this  section, 
car,  platform  or  portable  lifts  complying 
with  §  38.95(b)  of  this  part,  or  car  or 
platform  ramps  or  bridge  plates, 
complying  with  §  38.95(c]  of  this  part, 
shall  be  provided. 

(4)  Exception.  Retrofltted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(e)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displaced  on 
the  exterior  of  all  doors  complying  with 
this  section  unless  all  cars  are 
accessible  and  are  not  marked  by  the 
access  symbol  (see  Fig.  6).  Appropriate 
signage  shall  also  indicate  which 
accessible  doors  are  adjacent  to  an 
accessible  restroom,  if  applicable. 

S  38.95    MoMltty  aid  accMSiMiRy. 

(a)(1)  General.  All  new  commuter  rail 
cars,  other  than  level  entry  cars,  covered 
by  this  subpart  shall  provide  a  level- 
change  mechanism  or  boarding  device 
(e.g.,  lift,  ramp  or  bridge  plate) 
complying  with  either  paragraph  (b)  or 
(c)  of  this  section;  sufficient  clearances 
to  permit  a  wheelchair  or  mobility  aid 
user  to  reach  a  seating  location;  and  at 
least  two  wheelchair  or  mobility  aid 
seating  locations  complying  with 
paragraph  (d)  of  this  section. 

(2)  Exception.  If  portable  or  platform 
lifts,  ramps  or  bridge  plates  meeting  the 


applicable  requirements  of  this  section 
are  provided  on  station  platforms  or 
other  stops  required  to  be  accessible,  or 
mini-high  platforms  complying  with 
§  38.93(d)  are  provided,  the  car  is  not 
required  to  be  equipped  with  a  car- 
borne  device.  Where  each  new  car  is 
compatible  with  a  single  platform- 
mounted  access  system  or  device, 
additional  systems  or  devices  are  not 
required  for  each  car  provided  that  the 
single  device  could  be  used  to  provide 
access  to  each  new  car  if  passengers 
using  wheelchairs  or  mobility  aids  could 
not  be  accommodated  on  a  single  car. 

(b)  Car  Lift— {1)  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
car  brakes,  propulsion  system,  or  door, 
or  shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  car  cannot  be  moved  when  the  lift  is 
not  stowed  and  so  the  lift  cannot  be 
deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  platform  levels  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  monetary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  Thp 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  car  axis,  the  transportation  entity 
may  specify  a  lift  which  is  designed  to 
deploy  with  its  long  dimension  parallel 
to  the  car  axis  and  which  pivots  into  or 
out  of  the  car  while  occupied  (i.e., 
"rotary  lift").  The  requirements  of 
paragraph  (b)(2](i)  of  this  section 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  to  a  lift 
design  of  this  type  if  the  stowed  position 
is  within  the  passenger  compartment 


and  the  lift  is  intended  to  be  stowed 
while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlock  requirement 
does  not  apply  to  a  platform  mounted  or 
portable  lift  provided  that  a  mechanical, 
electrical  or  other  system  operates  to 
ensure  that  cars  do  not  move  when  the 
lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  or 
platform  level  with  a  lift  occupant,  and 
raising  and  stowing  the  empty  lift  if  the 
power  to  the  lift  fails.  No  emergency 
method,  manual  or  otherwise,  shall  be 
capable  of  being  operated  in  a  manner 
that  could  be  hazardous  to  the  lift 
occupant  or  to  the  operator  when 
operated  according  to  manufacturer's 
instructions,.and  shall  not  permit  the 
platform  to  be  stowed  or  folded  when 
occupied,  unless  the  lift  is  a  rotary  lift 
intended  to  be  stowed  while  occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
featiu«  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  car  until  the  lift  is  in  its 
fully  raised  position.  Each  side  of  the  lift 
pla^orm  which,  in  its  raised  position, 
extends  beyond  the  car  shall  have  a 
barrier  a  minimum  1  Vt  inches  high.  Such 
barriers  shall  not  interfere  with 
maneuvering  into  or  out  of  the  car.  The 
loading-edge  barrier  (outer  barrier) 
which  functions  as  a  loading  ramp  when 
the  hft  is  at  ground  or  station  platform 
level,  shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 
be  provided,  to  prevent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  rise  or  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  platform  is  more  than  3 
inches  above  the  station  platform  and 
the  lift  is  occupied.  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  closed,  engaged  or 
disengaged  by  the  lift  operator  provided 
an  interlock  or  inherent  design  feature 
prevents  the  lift  from  rising  unless  the 
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barrier  is  raised  oi  closed  or  the 
supplementary  system  is  engaged. 

(6)  Platform  surjipce.  The  lift  platform 
surface  shall  be  free  of  any  protrusions 
over  V4  inch  high  and  shall  be  slip 
resistant.  The  lift  olatform  shall  have  a 
minimum  clear  width  of  28  V2  inches  at 
the  platform,  a  mil  imum  clear  width  of 
30  inches  measure  1  from  2  inches  above 
the  lift  platform  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  s  irface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1) 

(7)  Platform  gap.  i  Any  openings 
between  the  lift  platform  surface  and  the 
raised  barriers  shall  not  exceed  %  inch 
wide.  When  the  lif  is  at  car  floor  height 
with  the  inner  ban  ier  down  (if 
applicable)  or  retriicted.  gaps  between 
the  forward  lift  platform  edge  and  car 
floor  shall  not  exec  ed  V4  inch 
horizontally  and  ^  inch  vertically. 

(8)  Platform  enti  mce  ramp.  The 
entrance  ramp,  or  oading-edge  barrier 
used  as  a  ramp,  sh  ill  not  exceed  a  slope 
of  1:8,  when  measured  on  level  ground, 
for  a  maximum  ris( '.  of  3  inches,  and  the 
transition  from  sta  ion  platform  to  ramp 
may  be  vertical  wi  hout  edge  treatment 
up  to  V4  inch.  Thre  iholds  between  Vi 
inch  and  V^  inch  hi  ;h  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(9)  Platform  defl  fctJon.  The  lift 
platform  (not  inclu  iing  the  entrance 
ramp)  shall  not  delect  more  than  3 
degrees  (exclusive  lof  vehicle  roll)  in  any 
direction  between  |ts  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  thrtsugh  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  lift 
platform. 

(10)  Platform  mof^ement.  No  part  of 
the  platform  shall  ibove  at  a  rate 
exceeding  6  inchest  second  during 
lowering  and  liftinf  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  o|  stowing.  This 
requirement  does  rtot  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 

form  horizontal  and 
when  occupied 


ction.  The  lift  shall 
and  outboard  facing 
mobility  aids. 


The  maximum  pla 
vertical  accelerati 
shall  be  0.3g. 

(11)  Boarding  di. 
permit  both  inboan 
of  wheelchairs  am 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  traces  or  who 
otherwise  have  difpculty  using  steps. 
The  lift  may  be  ma  -ked  to  indicate  a 
preferred  standing  30si\ipn. 

(13)  Handrails.  P  atforms  on  lifts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  In  tandem  with  the 
lift  which  shall  be  |raspable  and 


provide  support  to 


standees  throughout 


the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1  Va  inches 
and  1  Vz  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vs  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  1 V^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(c)  Car  ramp  or  bridge  plate — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plate  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
or  bridge  plates  shorter  than  30  inches 
shall  support  a  load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
from  the  surface  greater  than  V*  inch 
high,  shall  have  a  clear  width  of  30 
inches  and  shall  accommodate  both 
four-wheel  and  three-wheel  mobility 
aids. 

(3)  Ramp  threshold.  The  transition 
from  station  platform  to  the  ramp  or 
bridge  plate  and  the  transition  from  car 
floor  to  the  ramp  or  bridge  plate  may  be 
vertical  without  edge  treatment  up  to  V* 
inch.  Changes  in  level  between  Vt  inch 
and  Vi  inch  shall  be  beveled  with  a 
slope  no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  have  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  floor,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  less,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 


slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  horn  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be  ■ 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 
station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  and  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  car  devices  provided  they  meet 
the  displacement  requirements  of 
paragraph  (c)(6)(i)  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridge  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  car  while 
starting  to  board,  and  to  continue  to  use 
them  throughout  the  boarding  process, 
and  shall  have  the  top  between  30 
inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1 V4  inches 
and  iVi  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vi  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(d)  Mobility  aid  seating  location. 
Spaces  for  persons  who  wish  to  remain 
in  their  wheelchairs  or  mobility  aids 
shall  have  a  minimum  clear  floor  space 
48  inches  by  30  inches.  Such  spaces 
shall  adjoin,  and  may  overlap,  an 
accessible  path.  Not  more  than  6  inches 
of  the  required  clear  floor  space  may  be 
accommodated  for  footrests  under 
another  seat  provided  there  is  a 
minimum  of  9  inches  from  the  floor  to 
the  lowest  part  of  the  seat  overhanging 
the  space.  Seating  spaces  may  have 
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fold-down  or  removable  seats  to 
accommodate  other  passengers  when  a 
wheelchair  or  mobility  aid  user  is  not 
occupying  the  area,  provided  the  seats, 
when  folded  up,  do  not  obstruct  the 
clear  floor  space  required.  (See  Fig.  2.) 

§  38.97    Interior  drculatton,  handrail*  and 
stanchion*. 

(a)  Where  provided,  handrails  or 
stanchions  within  the  passenger 
compartment  shall  be  placed  to  permit 
sufficient  turning  and  maneuvering 
space  for  wheelchairs  and  other 
mobiUty  aids  to  reach  a  seating  location, 
complying  with  §  38.g5(d]  of  this  part, 
from  an  accessible  entrance.  The 
diameter  or  width  of  the  gripping 
surface  of  interior  handrails  and 
stanchions  shall  be  IV*  inches  to  iVi 
inches  or  shall  provide  an  equivalent 
gripping  surface.  Handrails  shall  be 
placed  to  provide  a  minimum  1 V4  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface. 

(b)  Where  provided,  handrails  or 
stanchions  shall  be  sufficient  to  permit 
safe  boarding,  on-board  circulation, 
seating  and  standing  assistance,  and 
alighting  by  persons  with  disabilities. 

(c)  At  entrances  equipped  with  steps, 
handrails  or  stanchions  shall  be 
provided  in  the  entrance  to  the  car  in  a 
configuration  which  allows  passengers 
to  grasp  such  assists  from  outside  the 
car  while  starting  to  board,  and  to 
continue  using  such  assists  throughout 
the  boarding  process,  to  the  extent 
permitted  by  part  231  of  this  title. 

S  M.M    Floors,  steps  and  tttrsshoMs. 

(a)  Floor  surfaces  on  aisles,  step 
treads,  places  for  standees,  and  areas 
where  wheelchair  and  mobility  aid  users 
are  to  be  accommodated  shall  be  slip- 
resistant. 

(b)  All  thresholds  and  step  edges  shall 
have  a  band  of  color(8]  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-dark  or 
dark-on-light. 

S  38.101    Lighting 

(a)  Any  stepwell  or  doorway  with  a 
lift,  ramp  or  bridge  plate  shall  have, 
when  the  door  is  open,  at  least  2 
footcandles  of  illumination  measured  on 
the  step  tread,  ramp,  bridge  plate,  or  lift 
platform. 

(b)  The  doorways  of  cars  not 
operating  at  lighted  station  platforms 
shall  have  outside  lights  which,  when 
the  door  is  open,  provide  at  least  1 
footcandle  of  illumination  on  the  station 
platform  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  edge.  Such  lights  shall 


be  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

9  38.103    PuMIc  Infomurtlon  systsm. 

(a]  Each  car  shall  be  equipped  with  an 
interior  public  address  system 
permitting  transportation  system 
persoimel,  or  recorded  or  digitized 
human  speech  messages,  to  aimounce 
stations  and  provide  other  passenger 
information.  Alternative  systems  or 
devices  which  provide  equivalent  access 
are  also  permitted. 

(b)  [Reserved] 

$38,105    Priority  seating  signs. 

(a)  Each  car  shall  contain  sign(s] 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  use  them. 

(b)  Characters  on  signs  required  by 
paragraph  [a]  shall  have  a  width-to- 
height  ratio  between  3:5  and  1:1  and  a 
stroke  wridth-to-height  ratio  between  1:5 
and  1:10,  with  a  minimum  character 
height  (using  an  upper  case  "X")  of  % 
inch,  with  "wide"  spacing  (generally,  the 
space  between  letters  shall  be  Vie  the 
height  of  upper  case  letters],  and  shall 
contrast  with  the  background  either 
light-on-dark  or  dark-on-light. 

9  38.107    Restrooms. 

(a]  If  a  restroom  is  provided  for  the 
general  public,  it  shall  be  designed  so  as 
to  allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter  and  use  such 
restroom  as  specified  in  paragraphs  (a) 
(1)  through  (5)  of  this  section. 

(1]  The  minimum  clear  floor  area  shall 
be  35  inches  by  60  inches.  Permanently 
installed  fixtures  may  overlap  this  area 
a  maximum  of  6  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  0 
inches  above  the  floor,  and  may  overlap 
a  maximum  of  19  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  29 
inches  above  the  floor,  provided  such 
fixtures  do  not  interfere  with  access  to 
the  water  closet.  Fold-down  or 
retractable  seats  or  shelves  may  overlap 
the  clear  floor  space  at  a  lower  height 
provided  they  can  be  easily  folded  up  or 
moved  out  of  the  way. 

(2)  The  height  of  the  water  closet  shall 
be  17  inches  to  19  inches  measured  to 
the  top  of  the  toilet  seat.  Seats  shall  not 
be  spnuig  to  return  to  a  lifted  position. 

(3]  A  grab  bar  at  least  24  inches  long 
shall  be  mounted  behind  the  water 
closet,  and  a  horizontal  grab  bar  at  least 
40  inches  long  shall  be  mounted  on  at 
least  one  side  wall,  with  one  end  not 
more  than  12  inches  from  the  back  wall, 
at  a  height  between  33  inches  and  36 
inches  above  the  floor. 


(4]  Faucets  and  flush  controls  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N].  Controls  for  flush 
valves  shall  be  mounted  no  more  than 
44  inches  above  the  floor. 

(5]  Doorways  on  the  end  of  the 
enclosure,  opposite  the  water  closet, 
shall  have  a  minimum  clear  opening 
width  of  32  inches.  Doorways  on  the 
side  wall  shall  have  a  minimum  clear 
Opening  width  of  39  inches.  Door  latches 
and  hardware  shall  be  operable  with 
one  hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

(b]  Restrooms  required  to  be 
accessible  shall  be  in  close  proximity  to 
at  least  one  seating  location  for  persons 
using  mobility  aids  and  shall  be 
connected  to  such  a  space  by  an 
unobstructed  path  having  a  minimum 
width  of  32  inches. 

S  38.109    Between-car  barriers. 

Where  vehicles  operate  in  a  high- 
platform,  level-boarding  mode,  and 
where  between-car  bellows  are  not 
provided,  devices  or  systems  shall  be 
provided  to  prevent,  deter  or  warn 
individuals  bom  inadvertently  stepping 
off  the  platform  between  cars. 
Appropriate  devices  include,  but  are  not 
limited  to,  pantograph  gates,  chains, 
motion  detectors  or  other  suitable 
devices. 

Subpart  F— Intercity  Rail  Cars  and 
Syttams 


{38.111 

(a]  New,  used  and  remanufactured 
intercity  rail  cars,  to  be  considered 
accessible  by  regulations  in  part  37  of 
this  title  shall  comply  with  this  subpart 
to  the  extent  required  for  each  type  of 
car  as  specified  below. 

(1]  Single-level  rail  passenger  coaches 
and  food  service  cars  (other  than  single- 
level  dining  cars]  shall  comply  with 
SS  38.113  through  38.123  of  this  part. 
Compliance  with  S  38.125  of  this  part 
shall  be  required  only  to  the  extent 
necessary  to  meet  the  requirements  of 
paragraph  (d]  of  this  section. 

(2]  Single-level  dining  and  lounge  cars 
shall  have  at  least  one  connecting 
doorway  complying  with  §  38.113(a](2) 
of  this  part  coimected  to  a  car 
accessible  to  persons  using  wheelchairs 
or  mobility  aids,  and  at  least  one  space 
complying  with  SS  38.125(d)  (2)  and  (3) 
of  this  part,  to  provide  table  service  to  a 
person  who  wishes  to  remain  in  his  or 
her  wheelchair,  and  space  to  fold  and 
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store  a  wheelchair  for  a  person  who 
wishes  to  transfer  ijo  an  existing  seat. 

(3)  Bi-level  dinini  cars  shall  comply 
with  §§  38.113(a)(2T.  38.115(b).  38.117(a). 
and  38.121  of  this  p&rt. 

(4)  Bi-level  lounge  cars  shall  have 
doors  on  the  lower  level,  on  each  side  of 
the  car  from  which  passengers  board, 
complying  with  §  31 1.113,  a  restroom 
complying  with  §  31 1.123,  and  at  least 
one  space  complyir  g  with  §  38.125(d)  (2) 
and  (3)  to  provide  tftble  service  to  a 


person  who  wishes 
her  wheelchair  and 


to  remain  in  his  or 
space  to  fold  and 


store  a  wheelchair  or  a  person  who 
wishes  to  transfer  to  an  existing  seat. 

(5)  Restrooms,  co  nplying  with 

§  38.123  shall  be  pn  ivided  in  single-level 
rail  passenger  coac  les  and  food 
services  cars  adjac(!nt  to  the  accessible 
seating  locations  re  :]uired  by  paragraph 
(d)  of  this  section,  t  .ccessible  restrooms 
are  required  in  dini:  ig  and  lounge  cars 
only  if  restrooms  at  b  provided  for  other 
passengers. 

(6)  Sleeper  cars  s  tail  comply  with 

\\  38.113  (b)  throug  i  (d),  38.115  through 
38.121.  and  38.125,  c  f  this  part,  and  have 
at  least  one  compantment  which  can  be 
entered  and  used  by  a  person  using  a 
wheelchair  or  mobi  ity  aid  and 
complying  with  §  3(  .127  of  this  part. 

(b)(1)  If  physicall  r  and  operationally 
practicable,  intercit  i  rail  cars  shall 
comply  with  §  38.11 3(d)  of  this  part  for 
level  boarding. 

(2)  Where  level  b  >arding  is  not 
structuj'ally  or  open  [tionally  practicable, 
intercity  rail  cars  si  all  comply  with 
§  38.125. 

(c)  If  portions  of  t  le  car  are  modified 
in  a  way  that  it  affe  :ts  or  could  affect 
accessibility,  each  s  uch  portion  shall 
comply,  to  ^e  exter  t  practicable,  with 
the  applicable  provisions  of  this  subpart. 
This  provision  does  not  require  that 
inaccessible  cars  b^  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(d)  Passenger  coa  :hes  or  food  service 
cars  shall  have  the  f  umber  of  spaces 
complying  with  §  3$.125(d)(2)  of  this  part 
and  the  number  of  spaces  complying 
with  §  38.125(d)(3)  (tf  this  part,  as 
required  by  §  37.91  if  this  title. 

(e)  Existing  cars  retrofitted  to  meet  the 
seating  requirements  of  §  37.91  of  this 
title  shall  comply  with  \  38.113(e), 
§38.123,  §  38.125(d)  bf  this  part  and  shall 
have  at  least  one  dpor  on  each  side 
from  which  passen^rs  board  complying 
with  §  38.113(d)  of  this  part.  Existing 
cars  designed  and  manufactured  to  be 
accessible  in  accorc  ance  with  the 
Secretary  of  Transp  )rtation  regulations 
implementing  sectia  n  504  of  the 
Rehabilitation  Act  df  1973  that  were  in 
effect  before  October  7, 1991,  shall 
comply  with  S  38.12fc(a)  of  this  part. 


93S.113    Doorways. 

(a)  Clear  width.  (1)  At  least  one 
doorway,  on  each  side  of  the  car  from 
which  passengers  board,  of  each  car 
required  to  be  accessible  by  §  38.111(a) 
and  where  the  spaces  required  by 

§  38.111(d)  of  this  part  are  located,  and 
at  least  one  adjacent  doorway  into 
coach  passenger  compartments  shall 
have  a  minimum  clear  opening  width  of 
32  inches. 

(2)  Doorways  at  ends  of  cars 
connecting  two  adjacent  cars,  to  the 
maximum  extent  practicable  in 
accordance  with  regulations  issued 
under  the  Federal  Railroad  Safety  Act  of 
1970  (49  CFR  parts  229  and  231),  shall 
have  a  clear  opening  width  of  32  inches 
to  permit  wheelchair  and  mobility  aid 
users  to  enter  into  a  single-level  dining 
car,  if  available. 

(b)  Passageway.  Doorways  required 
to  be  accessible  by  paragraph  (a)  of  this 
section  shall  permit  access  by  persons 
using  mobility  aids  and  shall  have  an 
unobstructed  passageway  at  least  32 
inches  wide  leading  to  an  accessible 
sleeping  compartment  complying  with 

S  38.127  of  this  part  or  seating  locations 
complying  with  S  38.125(d)  of  this  part. 
In  cars  where  such  doorways  require 
passage  through  a  vestibule,  such 
vestibule  shall  have  a  minimum  width  of 
42  inches,  (see  Fig.  4) 

(c)  Signals.  If  doors  to  the  platform 
close  automatically  or  from  a  remote 
location,  auditory  and  visual  warning 
signals  shall  be  provided  to  alert 
passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platforms. — (1)  Requirements.  Cars 
which  provide  level-boarding  in  stations 
with  high  platforms  shall  be  coordinated 
with  the  boarding  platform  or  mini-high 
platform  design  such  that  the  horizontal 
gap  between  a  car  at  rest  and  the 
platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  car  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height.  Vertical  aligiunent 
may  be  accomplished  by  car  air 
suspension,  platform  lifts  or  other 
devices,  or  any  combination. 

(2)  Exception.  New  cars  operating  in 
existing  stations  may  have  a  floor  height 
within  plus  or  minus  iVt  inches  of  the 
platform  height. 

(3)  Exception.  Where  platform  set- 
backs do  not  allow  the  horizontal  gap  or 
vertical  aligimient  specified  in 
paragraph  (d)  (1)  or  (2),  platform  or 
portable  lifts  complying  with  §  38.125(b) 
of  this  part,  or  car  or  platform  bridge 
plates,  complying  with  9  38.125(c)  of  this 
part,  may  be  provided. 

(4)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  existing  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 


inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(3)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  all  doors  complying  with 
this  section  unless  all  cars  and  doors  are 
accessible  and  are  not  marked  by  the 
access  symbol  (see  fig.  6).  Appropriate 
signage  shall  also  indicate  which 
accessible  doors  are  adjacent  to  an 
accessible  restroom.  if  applicable. 

S  38. 1 1 5    Intmlor  circulation,  handrail*  and 
stanchions. 

(a)  Where  provided,  handrails  or 
stanchions  within  the  passenger 
compartment  shall  be  placed  to  permit 
sufficient  turning  and  maneuvering 
space  for  wheelchairs  and  other 
mobility  aids  to  reach  a  seating  location, 
complying  with  §  38.125(d)  of  tihis  part, 
from  an  accessible  entrance.  The 
diameter  or  width  of  the  gripping 
surface  of  interior  handrails  and 
stanchions  shall  be  1 V*  inches  to  1 V^ 
inches  or  shall  provide  an  equivalent 
gripping  surface.  Handrails  shall  be 
placed  to  provide  a  minimum  1 V^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface. 

(b)  Where  provided,  handrails  and 
stanchions  shall  be  sufficient  to  permit 
safe  boarding,  on-board  circulation, 
seating  and  standing  assistance,  and 
alighting  by  persons  with  disabilities. 

(c)  At  entrances  equipped  with  steps, 
handrails  or  stanchions  shall  be 
provided  in  the  entrance  to  the  car  in  a 
configuration  which  allows  passengers 
to  grasp  such  assists  from  outside  the 
car  while  starting  to  board,  and  to 
continue  using  such  assists  throughout 
the  boarding  process,  to  the  extent 
permitted  by  part  231  of  this  title. 

S  38.117    Floors,  stsps  and  thrsshotds. 

(a)  Floor  surfaces  on  aisles,  step 
treads  and  areas  where  wheelchair  and 
mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 

(b)  All  step  edges  and  thresholds  shall 
have  a  band  of  color(s]  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  fioor,  either  light-on-dark  or 
dark-on-light. 

§38.119  ugmmg. 

(a)  Any  stepwell,  or  doorway  with  a 
lift,  ramp  or  bridge  plate,  shall  have, 
when  the  door  is  open,  at  least  2  foot- 
candles  of  illumination  measured  on  the 
step  tread,  ramp,  bridge  plate  or  lift 
platform. 

(b)  The  doorways  of  cars  not 
operating  at  lighted  station  platforms 
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shall  have  outside  lights  which,  when 
the  door  is  open,  provide  at  least  1  foot- 
candle  of  illumination  on  the  station 
platform  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  edge.  Such  lights  shall 
be  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

i  3S.121    PuMIc  information  •yatom. 

(a)  Each  car  shall  be  equipped  with  a 
public  address  system  permitting 
transportation  system  personnel,  or 
recorded  or  digitized  human  speech 
messages,  to  announce  stations  and 
provide  other  passenger  information. 
Alternative  systems  or  devices  which 
provide  equivalent  access  are  also 
permitted. 

(b)  [Reserved]. 

S  3S.123    RMtroom*. 

(a)  If  a  restroom  is  provided  for  the 
general  public,  and  an  accessible 
restroom  is  required  by  S  36.111  (a)  and 
(e)  of  this  part,  it  shall  be  designed  so  as 
to  allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter  and  use  such 
restroom  as  specifled  in  paragraphs  (a) 
(1)  through  (5)  of  this  section. 

(1)  The  minimum  clear  floor  area  shall 
be  35  inches  by  60  inches.  Permanently 
installed  Bxtures  may  overlap  this  area 
a  maximum  of  6  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  9 
inches  above  the  floor,  and  may  overlap 
a  maximum  of  19  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  29 
inches  above  the  floor.  Fixtiu^s  shall  not 
interfere  with  access  to  and  use  of  the 
water  closet.  Fold-down  or  retractable 
seats  or  shelves  may  overlap  the  clear 
floor  space  at  a  lower  height  provided 
they  can  be  easily  folded  up  or  moved 
out  of  the  way. 

(2)  The  height  of  the  water  closet  shall 
be  17  inches  to  19  inches  measured  to 
the  top  of  the  toilet  seat.  Seats  shall  not 
be  sprung  to  return  to  a  lifted  position. 

(3)  A  grab  bar  at  least  24  inches  long 
shall  be  mounted  behind  the  water 
closet,  and  a  horizontal  grab  bar  at  least 
40  inches  long  shall  be  mounted  on  at 
least  one  side  wall,  with  one  end  not 
more  than  12  inches  from  the  back  wall, 
at  a  height  between  33  inches  and  36 
inches  above  the  floor. 

(4)  Faucets  and  flush  controls  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  vvrrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N).  Controls  for  flush 
valves  shall  be  mounted  no  more  than 
44  inches  above  the  floor. 

(5)  Doorways  on  the  end  of  the 
enclosure,  opposite  the  water  closet, 
shall  have  a  minimum  clear  opening 
width  of  32  inches.  Doorways  on  the 


side  wall  shall  have  a  minimum  clear 
opening  width  of  39  inches.  Door  latches 
and  hardware  shall  be  operable  with 
one  hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

(b)  Restrooms  required  to  be 
accessible  shall  be  in  close  proximity  to 
at  least  one  seating  location  for  persons 
using  mobility  aids  complying  with 
S  38.125(d)  of  this  part  and  shall  be 
connected  to  such  a  space  by  an 
unobstructed  path  having  a  minimimi 
width  of  32  inches. 

g3S.125    Mobility  M  aeooMlbWty. 

(a)(1)  General.  All  intercity  rail  cars, 
other  than  level  entry  cars,  required  to 
be  accessible  by  SS  38.111  (a)  and  (e)  of 
this  subpart  shall  provide  a  level-change 
mechanism  or  boarding  device  (e.g.,  lift, 
ramp  or  bridge  plate)  complying  with 
either  paragraph  (b)  or  (c)  of  this  section 
and  sufficient  clearances  to  permit  a 
wheelchair  or  other  mobility  aid  user  to 
reach  a  seating  location  complying  with 
paragraph  (d)  of  this  section. 

(2)  Exception.  If  portable  or  platform 
lifts,  ramps  or  bridge  plates  meeting  the 
applicable  requirements  of  this  section 
are  provided  on  station  platforms  or 
other  stops  required  to  be  accessible,  or 
mini-high  platforms  complying  with 
S  38.113(d)  are  provided,  the  car  is  not 
required  to  be  equipped  with  a  car- 
borne  device. 

(b)  Car  Lift—{1)  Design  had.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls— (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
car  brakes,  propulsion  system,  or  door, 
or  shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  car  cannot  be  moved  when  the  lift  is 
not  stowed  and  so  the  lift  cannot  be 
deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  platform  levels  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  monetary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 


controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  car  axis,  the  transportation  entity 
may  specify  a  lift  which  is  designed  to 
deploy  with  its  long  dimension  parallel 
to  the  car  axis  and  which  pivots  into  or 
out  of  the  car  while  occupied  (i.e., 
"rotary  lift").  The  requirements  of 
paragraph  (b)(2)(i)  of  this  section 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  to  a  lift 
design  of  this  type  if  the  stowed  position 
is  within  the  passenger  compartment 
and  the  lift  is  intended  to  be  stowed 
while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlocks 
requirement  does  not  apply  to  platform 
mounted  or  portable  lifts  provided  that  a 
mechanical,  electrical  or  other  system 
operates  to  ensure  that  cars  do  not  move 
when  the  lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  or  station 
platform  level  with  a  lift  occupant,  and 
raising  and  stowing  the  empty  lift  if  the 
power  to  the  lift  fails.  No  emergency 
method,  manual  or  otherwise,  shall  be 
capable  of  being  operated  in  a  manner 
that  could  be  hazardous  to  the  lift 
occupant  or  to  the  operator  when 
operated  according  to  manufacturer's 
instructions,  and  shall  not  permit  the 
platform  to  be  stowed  or  folded  when 
occupied,  unless  the  lift  is  a  rotary  lift 
and  is  intended  to  be  stowed  while 
occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  car  until  the  lift  is  in  its 
fully  raised  position.  Each  side  of  the  lift 
platform  which,  in  its  raised  position, 
extends  beyond  the  car  shall  have  a 
barrier  a  minimum  1  V»  inches  high.  Such 
barriers  shall  not  interfere  with 
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.  maneuvering  into  <ir  out  of  the  car.  The 
loading-edge  barrifer  (outer  barrier) 
which  functions  aa  a  loading  ramp  when 
the  lift  is  at  ground  or  station  platform 
level,  shall  be  sufficient  when  raised  or 
closed,  or  a  suppletnentary  system  shall 
be  provided,  to  pravent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  ij.  The  outer  barrier  of 
the  lift  shall  autoniatically  rise  or  close, 
or  a  supplementar|  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  platfor  n  is  more  than  3 
inches  above  the  s  ation  platform  and 
the  lift  is  occupied  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  aosed,  engaged  or 
disengaged  by  the  ift  operator  provided 
an  interlock  or  inhiirent  design  feature 
prevents  the  lift  frt  m  rising  unless  the 
barrier  is  raised  or  closed  or  the 
supplementary  sys  :em  is  engaged. 

(6)  Platform  surf<  7ce.  The  lift  platform 
surface  shall  be  fre  e  of  any  protrusions 
over  Vt  inch  high  a  id  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  width  of  28V^  inches  at 
the  platform,  a  minimum  clear  width  of 
30  inches  measure(l  from  2  inches  above 
the  lift  platform  sui  face  to  30  inches 
above  the  surface,  and  a  minimimi  clear 
length  of  48  inches  Imeasured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1) 

(7)  Platform  gap  j.  Any  openings 
between  the  lift  ph  tform  surface  and  the 
raised  barriers  sha  1  not  exceed  %  inch 
wide.  When  the  lifl  is  at  car  floor  height 
with  the  inner  barr  er  (if  applicable) 
down  or  retracted,  japs  between  the 
forward  lift  platfor  n  edge  and  car  floor 
shall  not  exceed  Ms  inch  horizontally 
and  %  inch  vertica  ly. 

(8)  Platform  enti  ance  ramp.  The 
entrance  ramp,  or  1  sading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  when  measured  on  level  ground, 
for  a  maximum  rise  of  3  inches,  and  the 
transition  from  station  platform  to  ramp 
may  be  vertical  wii  hout  edge  treatment 
up  to  y*  inch.  Threi  holds  between  V* 
inch  and  Vt  inch  hi  {h  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  inclui  ling  the  entrance 
ramp)  shall  not  def  ect  more  than  3 


degrees  (exclusive 


af  car  roll)  in  any 


shall  not  exceed  12 


direction  between  ts  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  thrbugh  a  26  inch  by  26 
inch  test  pallet  at  i\e  centroid  of  the  lift 
platform. 

(10)  Platform  moVement.  No  part  of 
the  platform  shall  i  love  at  a  rate 
exceeding  6  inches/ second  during 
lowering  and  lifting  an  occupant,  and 


inches/second 


during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
preferred  standing  position. 

(13)  Handrails.  Platforms  on  Hfts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift,  and  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  1 V*  inches 
and  1  Vi  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vi  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  1 V^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobihty  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(c)  Car  ramp  or  bridge  plate— {1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plate  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
or  bridge  plates  shorter  than  30  inches 
shall  support  a  load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
from  the  surface  greater  than  V*  inch 
high,  shall  have  a  clear  width  of  30 
inches  and  shall  accommodate  both 
four-wheel  and  three-wheel  mobility 
aids. 

(3)  Ramp  threshold.  The  transition 
from  station  platform  to  the  ramp  or 
bridge  plate  and  the  transition  from  car 
floor  to  the  ramp  or  bridge  plate  may  be 
vertical  without  edge  treatment  up  to  V* 
inch.  Changes  in  level  between  V*  inch 


and  Vt  inch  shall  be  beveled  with  a 
slope  no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  have  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  floor,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  less,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 
slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 
station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to.  an  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  car  devices  provided  they  meet 
the  displacement  requirements  of 
paragraph  (c)(6)(i)  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridge  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  car  while 
starting  to  board,  and  to  continue  to  use 
them  throughout  the  boarding  process, 
and  shall  have  the  top  between  30 
inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
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The  handrail  shall  have  a  cross- 
sectional  diameter  between  IV4  inches 
and  1 V^  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  comer  radii  of  not  less 
than  Vt  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(d)  Seating — (1)  Requirements.  All 
intercity  rail  cars  required  to  be 
accessible  by  S§  38.111  (a)  and  (e)  of 
this  subpart  shall  provide  at  least  one, 
but  not  more  than  two,  mobihty  aid 
seating  locationfs)  complying  with 
paragraph  (d](2]  of  this  section;  and  at 
least  one,  but  not  more  than  two,  seating 
location(s]  complying  with  paragraph 
(d)(3)  of  this  section  which  adjoin  or 
overlap  an  accessible  route  with  a 
minimum  clear  width  of  32  inches. 

(2)  Wheelchair  or  mobility  aid  spaces. 
Spaces  for  persons  who  wish  to  remain 
in  their  wheelchairs  or  mobility  aids 
shall  have  a  minimum  clear  floor  area  48 
inches  by  30  inches.  Such  space  may 
have  fold-down  or  removable  seats  for 
use  when  not  occupied  by  a  wheelchair 
or  mobility  aid  user.  (See  Fig.  2.) 

(3)  Other  spaces.  Spaces  for 
individuals  who  wish  to  transfer  shall 
include  a  regular  coach  seat  or  dining 
car  booth  or  table  seat  and  space  to  fold 
and  store  the  passenger's  wheelchair. 

§  38.127    Sl*«plng  compartment*. 

(a)  Sleeping  compartments  required  to 
be  accessible  shall  be  designed  so  as  to 
allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter,  maneuver  within 
and  approach  and  use  each  element 
within  such  compartment.  [See  Fig.  5.) 

(b)  Each  accessible  compartment  shall 
contain  a  restroom  complying  with 

§  38.123(a)  which  can  be  entered 
directly  from  such  compartment. 

(c)  Controls  and  operating 
mechanisms  (e.g.,  heating  and  air 
conditioning  controls,  lighting  controls, 
call  buttons,  electrical  outlets,  etc.]  shall 
be  mounted  no  more  than  48  inches,  and 
no  less  than  15  inches,  above  the  floor 
and  shall  have  a  clear  floor  area  directly 
in  front  a  minimum  of  30  inches  by  48 
inches.  Controls  and  operating 
mechanisms  shall  be  operable  with  one 
hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

Subpart  Q— Over-the-Road  Buaea  and 
Syatem* 

§38.151    Qwraral. 

(a)  New,  used  and  remanufactured 
over-the-road  buses,  to  be  considered 
accessible  by  regulations  in  part  37  of 
this  title,  shall  comply  with  this  subpart. 


(b)  Over-the-road  buses  covered  by 
S  37.7  (c)  of  this  title  shall  comply  with 
9  38.23  and  this  subpart. 

938.163    Deera,  steps  and  thTMhotds. 

(a)  Floor  surfaces  on  aisles,  step 
treads  and  areas  where  wheelchair  and 
mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 

(b)  All  step  edges  shall  have  a  band  of 
color(s)  running  the  full  width  of  the  step 
which  contrasts  from  the  step  tread  and 
riser,  either  dark-on-light  or  light-on- 
dark. 

(c)  To  the  maximum  extent 
practicable,  doors  shall  have  a  minimum 
clear  width  when  open  of  30  Inches,  but 
in  no  case  less  than  27  inches. 

938.188    Interior  drculstlon,  handrails  and 
stanchions. 

(a)  Handrails  and  stanchions  shall  be 
provided  in  the  entrance  to  the  vehicle 
in  a  configuration  which  allows 
passengers  to  grasp  such  assists  from 
outside  the  vehicle  while  starting  to 
board,  and  to  continue  using  such 
handrails  or  stanchions  throughout  the 
boarding  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  IV4 
inches  and  1  Vt  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  vcomer  radii  of 
not  less  than  %  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  1 V^  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used,  a  horizontal 
passenger  assist  shall  be  located 
between  boarding  passengers  and  the 
fare  collection  device  and  shall  prevent 
passengers  from  sustaining  injuries  on 
the  fare  collection  device  or  windshield 
in  the  event  of  a  sudden  deceleration. 
Without  restricting  the  vestibule  space, 
the  assist  shall  provide  support  for  a 
boarding  passenger  from  the  door 
through  the  boarding  procedure. 
Passengers  shall  be  able  to  lean  against 
the  assist  for  security  while  paying 
fares. 

(b)  Where  provided  within  passenger 
compartments,  handrails  or  stanchions 
shall  be  sufficient  to  permit  safe  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

9  38.157    Ughtlng. 

(a)  Any  stepwell  or  doorway 
immediately  adjacent  to  the  driver  shall 
have,  when  the  door  is  open,  at  least  2 
foot-candles  of  illumination  measured 
on  the  step  tread. 

(b)  The  vehicle  doorway  shall  have 
outside  light(B)  which,  when  the  door  is 
open,  provide  at  least  1  foot-candle  of 
illumination  on  the  street  surface  for  a 
distance  of  3  feet  perpendicular  to  all 


points  on  the  bottom  step  tread  outer 
edge.  Such  light(s)  shall  be  located 
below  window  level  and  shielded  to 
protect  the  eyes  of  entering  and  exiting 
passengers. 

938.159    MobHIty  aM  accessibNIty. 

[Reeerved] 

Subpart  H-Oth«r  VahldM  and 
Syatama 

938.171    QenaraL 

(a)  New,  used  and  remanufactured 
vehicles  and  conveyances  for  systems 
not  covered  by  other  subparts  of  this 
part,  to  be  considered  accessible  by 
regulations  in  part  37  of  this  title  shall 
comply  with  this  subpart. 

(b)  If  portions  of  the  vehicle  or 
conveyance  are  modified  in  a  way  that 
affects  or  could  affect  accessibility,  each 
such  portion  shall  comply,  to  the  extent 
practicable,  with  the  applicable 
provisions  of  this  subpart.  This 
provision  does  not  require  that 
inaccessible  vehicles  be  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(c)  Requirements  for  vehicles  and 
systems  not  covered  by  this  part  shall 
be  determined  on  a  case-by-case  basis 
by  the  Department  of  Transportation  in 
consultation  with  the  U.S.  Architectural 
and  Transportation  Barriers  Compliance 
Board  (Access  Board). 

938.173    Automated  guMeway  transn 
vehtetes  and  systems. 

(a)  Automated  Guideway  Transit 
(ACT)  vehicles  and  systems,  sometimes 
called  "people  movers",  operated  in 
airports  and  other  areas  where  ACT 
vehicles  travel  at  slow  speed,  shall 
comply  with  the  provisions  of  9  38.53  (a) 
through  (c).  and  99  38.55  through  38.61  of 
this  part  for  rapid  rail  vehicles  and 
systems. 

(b)  Where  the  vehicle  covered  by 
paragraph  (a)  will  operate  in  an 
accessible  station,  the  design  of  vehicles 
shall  be  coordinated  with  the  boarding 
platform  design  such  that  the  horizontal 
gap  between  a  vehicle  door  at  rest  and 
the  platform  shall  be  no  greater  than  1 
inch  and  the  height  of  the  vehicle  floor 
shall  be  within  plus  or  minus  V^  inch  of 
the  platform  height  under  all  normal 
passenger  load  conditions.  Vertical 
alignment  may  be  accomplished  by 
vehicle  air  suspension  or  other  suitable 
means  of  meeting  the  requirement. 

(c)  In  stations  where  open  platforms 
are  not  protected  by  platform  screens,  a 
suitable  device  or  system  shall  be 
provided  to  prevent,  deter  or  warn 
individuals  ht>m  stepping  off  the 
platform  between  cars.  Acceptable 
devices  include,  but  are  not  limited  to. 
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pantograph  gates,  bhains,  motion 
detectors  or  other  appropriate  devices. 

(d)  Light  rail  ana  rapid  rail  AGT 
vehicles  and  systefns  shall  comply  with 
subparts  D  and  C  ^f  this  part, 
respectively.         j 

§3«.175    Hlgl>-«(M4d  raN  ears,  mononrite 
andsyttsms. 

(a)  All  cars  for  high-speed  rail 
systems,  including  but  not  limited  to 
those  using  "magl^"  or  high  speed 
steel-wheel-on-steel  rail  technology,  and 
monorail  systems  aperating  primarily  on 
dedicated  rail  (i.e.,|not  used  by  freight 
trains)  or  guidewaj,  in  which  stations 
are  constructed  in  accordance  with  Part 
37.  Subpart  C  of  this  title,  shall  be 
designed  for  high-nlatform,  level 
boarding  and  shall  comply  with 
§  38.111(a)  of  this  i  art  for  each  type  of 
car  which  is  simila  ■  to  intercity  rail, 


§1  38.111(d).  3a.ll3 


(e).  38.115  (a)  and  (b),  38.117  (a)  and  (b), 
38.121  through  38.1 13,  38.125(d),  and 
38.127  (if  applicabl  ()  of  this  part.  The 


design  of  cars  shal 


the  boarding  platfo  rm  design  such  that 


(a)  through  (c)  and 


be  coordinated  with 


the  horizontal  gap  between  a  car  door  at 
rest  and  the  platform  shall  be  no  greater 
than  3  inches  and  the  height  of  the  car 
floor  shall  be  within  plus  or  minus  Vs 
inch  of  the  platform  height  under  all 
normal  passenger  load  conditions. 
Vertical  alignment  may  be  accomplished 
by  car  air  suspension  or  other  suitable 
means  of  meeting  the  requirement.  All 
doorways  shall  have,  when  the  door  is 
open,  at  least  2  footcandles  of 
illumination  measured  on  the  door 
threshold. 

(b)  All  other  high-speed  rail  cars  shall 
comply  with  the  similar  provisions  of 
subpart  F  of  this  part. 

S  38.177    FarrlM,  •xcurtlon  boats  and 
othar  vaaaals.  [Raasrvad] 

9  38.179    Trams,  and  similar  vahldss,  and 
systams 

(a)  New  and  used  trams  consisting  of 
a  tractor  unit,  with  or  without  passenger 
accommodations,  and  one  or  more 
passenger  trailer  units,  including  but  not 
limited  to  vehicles  providing  shuttle 
service  to  remote  parking  areas. 


between  hotels  and  other  public 
accommodations,  and  between  and 
within  amusement  parks  and  other 
recreation  areas,  shall  comply  with  this 
section.  For  purposes  of  determining 
applicability  of  49  CFR  37.101.  37.103,  or 
37.105  the  capacity  of  such  a  vehicle  or 
"train"  shall  consist  of  the  total 
combined  seating  capacity  of  all  units, 
plus  the  driver,  prior  to  any  modification 
for  accessibility. 

(b)  Each  tractor  unit  which 
accommodates  passengers  and  each 
trailer  unit  shall  comply  with  S  38.25  and 
S  38.29  of  this  part.  In  addition,  each 
such  unit  shall  comply  with  §  38.23  (b) 
or  (c)  and  shall  provide  at  least  one 
space  for  wheelchair  or  mobility  aid 
users  complying  with  S  38.23(d)  of  this 
part  unless  the  complete  operating  unit 
consisting  of  tractor  and  one  or  more 
trailers  can  already  acconunodate  at 
least  two  wheelchair  or  mobility  aid 
users. 

Rgures  in  Part  38 
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(measurtd  at  2  in  (50  mm) 
above  platfonn  aurfaca) 


I  28V!l  min  (725  mm)  I 


at  platform 
30  mIn  (760  mm) 


(measured  at  2  In  (50  mm) 
above  the  platform  aurfaca) 


(■) 
(side  view) 


(b) 
(front  view) 


Fig.  1 
Wheelchair  or  Mobility  Aid  Envelope 


Fig.  2 
Toe  Clearance  Cinder  a  Seat 
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■  32  min  . 


vestibule 


I  32  mini 

•       aij(       I 
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Fig.  3 
Commuter  Rail  Car  (without  restrooms) 


■  32min|- 


•IS 


Fig.  4 
Intercity  Rail  Car  (with  accessible  restroom) 
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I  32  mln  I 

I        lis        I 


room  _| 


Fig.  5 
Intercity  Raii  Car  (witli  accessible  sleeping  compartment) 
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Fig.  6 
International  Symbol  of  Accessibility 
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Appendix  to  Part  38:  Guidance  Material       ///■  Handrails  and  Stanchions 


This  appendix  contains  materials  of  ' 
advisory  natiire  and  provides  additional 
information  that  should  help  the  reader  to 
understand  the  minimum  requirements  of  the 
standards  or  to  design  vehicles  for  greater 
accessibihty.  Each  entry  is  applicable  to  all 
subparts  of  this  part  except  where  noted. 
Nothing  in  this  appendix  shall  in  any  way 
obviate  any  obligation  to  comply  with  the 
requirements  of  the  standards  themselves. 

/.  Slip  Resistant  Surface — Aisles,  Steps,  Floor 
Areas  Where  People  Walk,  Floor  Areas  in 
Securement  Locations,  Lift  Platforms,  Ramps 

Slip  resistance  is  based  on  the  frictional 
force  necessary  to  keep  a  shoe  heel  or  crutch 
tip  from  slipping  on  a  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
While  the  dynamic  coefficient  of  friction 
during  walking  varies  in  a  complex  and  non- 
uniform way,  the  static  coefficient  of  friction, 
which  can  be  measured  in  several  ways, 
provides  a  close  approximation  of  the  slip 
resistance  of  a  surJFace.  Contrary  to  popular 
belief,  some  slippage  is  necessary  to  walking, 
especially  for  persons  with  restricted  gaits;  a 
truly  "non-slip"  surface  could  not  be 
negotiated. 

The  Occupational  Safety  and  Health 
Administration  recommends  that  walking 
surfaces  have  a  static  coefficient  of  friction  of 
O.S.  A  research  project  sponsored  by  the 
Architectural  and  Transportation  Barriers 
Compliance  Board  (Access  Board]  conducted 
tests  with  persons  with  disabilities  and 
concluded  that  a  higher  coefficient  of  friction 
was  needed  by  such  persons.  A  static 
coefficient  of  friction  of  0.6  is  recommended 
for  steps,  floors,  and  lift  platforms  and  0.8  for 
ramps. 

It  is  recognized  that  the  coefficient  of 
friction  varies  considerably  due  to  the 
presence  of  contaminants,  water,  floor 
finishes,  and  other  factors  not  under  the 
control  of  transit  providers  and  may  be 
difficult  to  measure.  Nevertheless,  many 
common  materials  suitable  for  flooring  are 
now  labeled  with  information  on  the  static 
coefficient  of  friction.  While  it  may  not  be 
possible  to  compare  one  product  directly  with 
another,  or  to  guarantee  a  constant  measure, 
transit  operators  or  vehicle  designers  and 
manufacturers  are  encouraged  to  specify 
materials  with  appropriate  values.  As  more 
products  include  information  on  slip 
resistance,  improved  uniformity  in 
measurement  and  specification  is  likely.  The 
Access  Board's  advisory  guidelines  on  Slip 
Resistant  Surfaces  provides  additional 
information  on  this  subject 

//.  Color  Contrast—Step  Edges,  Lift  Platform 
Edges 

The  material  used  to  provide  contrast 
should  contrast  by  at  least  70%.  Contrast  in 
percent  is  determined  by: 
Contrast = (B -B)/B]  X 100 

Where  B= light  reflectance  value  (LRV)  of  the 

lighter  area 
and  B= light  reflectance  value  [LRV]  of  the 

daricer  area. 
Note  that  in  any  application  both  white  and 
black  are  never  absolute:  thus,  B  never  equals 
100  and  B  is  always  greater  than  0. 


In  addition  to  the  requirements  for 
handrails  and  stanchions  for  rapid,  light,  and 
commuter  rail  vehicles,  consideration  should 
be  given  to  the  proximity  of  handrails  or 
stanchions  to  the  area  in  which  wheelchair  or 
mobiUty  aid  users  may  position  themselves. 
When  identifying  the  clear  floor  space  where 
a  wheelchair  or  mobility  aid  user  can  be 
accommodated,  it  is  suggested  that  at  least 
one  such  area  be  adjacent  or  in  close 
proximity  to  a  handrail  or  stanchion.  Of 
course,  such  a  handrail  or  stanchion  cannot 
encroach  upon  the  required  32  inch  width 
required  for  the  doorway  or  the  route  leading 
to  the  clear  floor  space  which  must  be  at 
least  30  by  48  inches  in  size. 

IV.  Priority  Seating  Signs  and  Other  Signage 

A.  Finish  and  Contrast  The  characters  and 
background  of  signs  should  be  Eggshell, 
matte,  or  other  non-glare  finish.  An  eggshell 
finish  (11  to  19  degree  gloss  on  60  degree 
glossimeter)  is  recommended.  Characters  and 
symbols  shall  contrast  vtrith  their 
background — either  light  characters  on  a 
dark  background  or  dark  characters  on  a  light 
background.  Research  indicates  that  signs  are 
more  legible  for  persons  with  low  vision 
when  characters  contrast  with  their 
background  by  at  least  70  percent.  Contrast 
in  percent  shall  be  determined  by: 
Contrast  =  [B-B)/B]xlOO 

Where  B= light  reflectance  value  (LRV]  of  the 

lighter  area 
and  B= light  reflectance  value  (LRV]  of  the 

darker  area. 
Note  that  in  any  application  both  white  and 
black  are  never  absolute:  thus,  B  never  equals 
100  and  B  is  always  greater  than  0. 

The  greatest  readability  is  usually  achieved 
through  the  use  of  light-colored  characters  or 
symbols  on  a  dark  background. 

B.  Destination  and  Route  Signs.  (The 
following  specifications,  which  are  required 
for  buses  ({  38.30],  are  recommended  for 
other  types  of  vehicles,  particularly  light  rail 
vehicles,  were  appropriate.) 

1.  Where  destination  or  route  information 
is  displayed  on  the  exterior  of  a  vehicle,  each 
vehicle  shall  have  iUuminated  signs  on  the 
front  and  boarding  side  of  the  vehicle. 

2.  Characters  on  signs  required  by 
paragraph  IV.B.l  of  this  appendix  shall  have 
a  width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio  between 
1:5  and  1:10,  with  a  minimum  character  height 
(using  an  upper  case  "X"]  of  1  inch  for  signs 
on  the  boarding  side  and  a  minimum 
character  height  of  2  inches  for  front 
"headsigns,"  with  "wide"  spacing  (generally, 
the  space  between  letters  shall  be  Vi«  the 
height  of  upper  case  letters],  and  shall 
contrast  with  the  background,  either  dark-on- 
light  or  light-on-dark,  or  as  recommended 
above. 

C.  Designation  of  Accessible  Vehicles.  The 
International  Symbol  of  Accessibility  should 
be  displayed  as  shown  in  Figure  6. 

V.  Public  Information  Systems 

This  section  has  been  reserved  and  there 
currently  is  no  requirement  that  vehicles  be 
equipped  with  an  information  system  which 
is  capable  of  providing  the  same  or 


equivalent  information  to  persons  with 
hearing  loss.  While  the  Department  assesses 
available  and  soon-to-be  available 
technology  during  a  study  to  be  conducted 
during  Fiscal  Year  1992,  entities  are 
encouraged  to  employ  whatever  services, 
signage  or  alternative  systems  or  devices  that 
provide  equivalent  access  and  are  available. 
Two  possible  types  of  devices  are  visual 
display  systems  and  Ustening  systems. 
However,  it  should  be  noted  that  while  visual 
display  systems  accommodate  persons  who 
are  deaf  or  are  hearing  impaired,  assistive 
listening  systems  aid  only  those  with  a 
partial  loss  of  hearing. 

A.  Visual  Display  Systems. 
Announcements  may  be  provided  in  a  visual 
format  by  the  use  of  electronic  message 
boards  or  video  monitors. 

Electronic  message  boards  using  a  light 
emitting  diode  (LED]  or  "fUp-dot"  display  are 
currently  provided  in  some  transit  stations 
and  terminals  and  may  be  usable  in  vehicles. 
These  devices  may  be  used  to  provide  real 
time  or  pre-programmed  messages:  however, 
real  time  message  displays  require  the 
availability  of  an  employee  for  keyboard 
entry  of  the  information  to  be  aimounced. 

Video  monitor  systems,  such  as  visual 
paging  systems  provided  in  some  airports 
(e.g.,  Baltimore-Washington  International 
Airport],  are  another  alternative.  The 
Architectural  and  Transportation  Barrier* 
Compliance  Board  (Acc»«s  Board]  can 
provide  technical  assistance  and  information 
on  these  systems  ("Airport  TDD  Access:  Two 
Case  Studies, '  (1990]]. 

B.  Assistive  Listening  Systems.  Assistive 
hstening  systems  (ALS]  are  intended  to 
augment  standard  public  address  and  audio 
systems  by  providing  signals  which  can  be 
received  directly  by  persons  with  special 
receivers  or  their  own  hearing  aids  and  which 
eliminate  or  filter  background  noise. 
Magnetic  induction  loops,  infra-red  and  radio 
frequency  systems  are  types  of  listening 
systems  which  are  appropriate  for  various 
applications. 

An  assistive  listening  system  appropriate 
for  transit  vehicles,  where  a  group  of  persons 
or  where  the  specific  individuals  are  not 
known  in  advance,  may  be  different  fix)m  the 
system  appropriate  for  a  particular  individual 
provided  as  an  auxiliary  aid  or  as  part  of  a 
reasonable  accommodation.  The  appropriate 
device  for  an  individual  is  the  type  that 
individual  can  use.  whereas  the  appropriate 
system  for  a  station  or  vehicle  will 
necessarily  be  geared  toward  the  "average" 
or  aggregate  needs  of  various  individuals. 
Earphone  jacks  with  variable  volume 
controls  can  benefit  only  people  who  have 
slight  hearing  loss  and  do  not  help  people 
who  use  hearing  aids.  At  the  present  time, 
magnetic  induction  loops  are  the  most 
feasible  type  of  listening  system  for  people 
who  use  hearing  aids  equipped  with  'T- 
coils",  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
inductive  pick-ups  caiuiot  use  them  without 
special  receivers.  Radio  frequency  systems 
can  be  extremely  effective  and  inexpensive. 
People  without  hearing  aids  can  use  them, 
but  people  with  hearing  aids  need  a  special 
receiver  to  use  them  as  they  are  presently 
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designed.  If  hearing  laids  had  a  jack  to  allow 
a  by-pass  of  micropiiones,  then  radio 
frequency  systems  would  be  suitable  for 
people  with  and  witnout  hearing  aids.  Some 
listening  systems  may  be  subject  to 
interference  from  ot|ier  equipment  and 
feedback  from  hearihg  aids  of  people  who  are 
using  the  systems.  Sbch  interference  can  be 
controlled  by  careh|l  engineering  design  that 
anticipates  feedback  sources  in  the 


surrounding  area 
The  Architectural 


Barriers  Compliant  Board  (Access  Board] 
has  published  a  pan  iphlet  on  Assistive 
Listening  Systems  w  hich  lists  demonstration 
centers  across  the  c  >untry  where  technical 
assistance  can  be  o1  itained  in  selecting  and 
installing  appropria  e  systems.  The  State  of 
New  York  has  also  f  dopted  a  detailed 
technical  specificatibn  which  may  be  useful. 

[FR  Doc.  91-20846  F  led  9-5-91:  8:45  am] 
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Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Parts  701,  773,  778,  840,  and  843 
Use  of  ttie  Applicant/Violator  Computer 
Systems  (AVS)  in  Surface  Coal  Mining 
and  Reclamation  Permit  Approval; 
Proposed  Rule    . 
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DEPARTMENT  ( )F  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcemeat 

30  CFR  Parts  70(1, 773. 778. 840,  and 
843 

RIN  1029-AB34 

Use  Of  ttie  Appll^nt/Vlolator 
Computer  System  (AVS)  In  Surface 
Coal  Mining  andl  Reclamation  Permit 
Approval;  Standards  and  Procedures 
for  Ownership  and  Control 
Determinations;  Sanctions  for 
Knowing  Omissions  and  Inaccuracies 
In  Ownership  and  Control  Information 

agency:  Office  of  Surface  Mining 
Reclamation  andJEnforcement,  Interior. 
ACTION:  Proposea  rule. 

summary:  The  OJFflce  of  Surface  Mining 
Reclamation  andJEnforcement  (OSM) 
proposes  to  estaUlish  new  regtdations  to 
require  regulators  authorities  to  use 
OSM's  Applicant  /Violator  Computer 
System  (AVS)  an  d  other  information 
sources  to  identil  y  ownership  or  control 
links  between  pe  mit  applicants  and 
violators. 

The  regulationi  would  establish  the 
procedures,  stan(  ards,  and  type  of  proof 
required  to  chalh  nge  ownership  or 
control  links  and  to  disprove  violations 
and  include  sane  ions  for  a  permit 
applicant's  know  ng  submission  of 
'  inaccurate  or  inc  )mplete  ownership  and 
control  informati  )n. 

OSM  also  prop  ases  to  amend  a 
number  of  curren  t  regulations  affecting 
blocking  of  permi  ts,  abatement  of 
notices  of  violatiim,  improvidently 
issued  permits,  a  id  permit  application 
information. 

The  proposed  i  egulations  will  provide 
necessary  guidance  to  the  regulated 
community  and  vrill  enhance 
compliance  with  he  provisions  of 
section  510(c)  of  he  Surface  Mining 
Control  and  Reel  imation  Act  of  1977 
(SMCRA  or  the  fi  ct)  and  the  provisions 
of  30  CFR  773.15(b),  30  CFR  773.20,  and 
.30  CFR  773.21.  Su  ch  proposals  will 
reduce  the  possit  ility  of  violators 
receiving  and  reti  lining  permits  in 
violation  of  the  p  !rmit  approval 
provisions  of  SMi  ]RA. 
DATES:  Written  c  ymnrents:  OSM  will 
accept  written  co  nments  on  the 
proposed  rule  unl  il  5  p.m.  Eastern  time 
on  October  21, 19  Jl. 

Public  hearingi :  Upon  request,  OSM 
will  hold  public  li  earings  on  the 
proposed  rule  in  '  /Vashington,  DC,  on  a 
date  and  at  a  tim  ;  that  would  be 
subsequently  announced.  Upon  request, 
OSM  will  also  hold  public  hearings  in 
the  States  of  Cali  omia,  Georgia,  Idaho, 


Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island.  South 
Dakota.  Tennessee,  and  Washington  at 
times  and  dates  to  be  announced  prior 
to  any  requested  hearings.  OSM  will 
accept  requests  for  public  hearings  until 
5  p.m.  Eastern  time  on  September  27. 
1991.  Individuals  wishing  to  attend,  but 
not  testify,  at  any  hearing  should 
contact  the  person  identiHed  under  "FOn 
FURTHER  INFORMATION  CONTACT" 
beforehand  to  verify  that  the  hearing 
will  be  held. 

ADDRESSES:  Written  comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  5131, 1100 
L  Street  NW.,  Washington,  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  5131-L, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240. 

Public  hearings:  The  addresses  for 
any  hearings  scheduled  in  the  States  of 
California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon.  Rhode  Island,  South 
Dakota,  Tennessee,  Washington,  and 
the  District  of  Columbia  will  be 
announced  prior  to  the  hearings. 

Request  for  public  hearings:  Submit 
request  orally  or  in  writing  to  the  person 
and  address  specified  under  "FOR 
FURTHER  INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Annetta  Cheek,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior.  1849  C 
Street  NW.,  Washington,  DC  20240. 
Telephone:  202-208-4421  (Commercial) 
or  268-4421  (FTS). 
SUPPLEMENTARY  INFORMATION: 

L  Public  Comment  Procedures 

n.  Background 

ni.  Discussion  of  the  Proposed  Rules 

A.  Section  701.5 — Definitions 

B.  Part  773— Table  of  Contents 
C  Section  773.5 — Definitions 

D.  Section  773.10— Information  Collection 

E.  Section  773.15 — Review  of  permit 
applications 

F.  Section  773.20— Improvidently  issued 
permits:  General  Procedures 

G.  Section  773.21 — Improvidently  issued 
permits:  Rescission  procedures 

H.  Section  773.22 — Verification  of 

ownership  or  control  application 

information 
L  Section  773.23 — Review  of  ownership  or 

control  and  violation  information 
J.  Section  773.24 — Procedures  for 

challenging  ownership  or  control  links 

shown  in  AVS 
K.  Section  773.25— Procedures  for 

challenging  ownership  or  control  links 

prior  to  entry  in  AVS 
L  Section  773.26 — Standards  for 

challenging  ownership  or  control  links 

and  the  status  of  violations 


M.  Section  773.27 — Periodic  check  of 
ownership  and  control  information 
N.  Section  77&13 — Identification  of 

interests 
O.  Section  77&14 — Violation  information 
p.  Section  840.13 — Enforcement  authority 
Q.  Part  B43— Table  of  Contents 
R.  Section  843.10 — Information  collectior 
S.  Section  843.23 — Sanctions  for  knowing 
omissions  or  inaccuracies  in  ownership 
or  control  and  violation  information. 
T.  Section  843.24— Oversight  of  State 
permitting  decisions  with  respect  to 
ownership  or  control  or  the  status  of 
violations 
IV.  Procedural  Matters 


I.  Public  Comment  Procedures 

Written  Comments  __— ^ 


/ 


ru 


Written  commenls  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practical,  commenters  should 
submit  three  copies  of  their  comments. 
Comments  received  after  the  close  of  the 
comment  period  (see  "dates")  or 
delivered  to  addresses  other  than  those 
listed  above  (see  "ADDRESSES"),  may 
not  be  considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rule  on  request  only.  The  ' 
times,  dates,  and  addresses  for  all 
hearings  will  be  announced  in  the 
Federal  Register  at  least  7  days  prior  to 
any  hearings  which  are  to  be  held. 

Any  person  Interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Dr.  Cheek  (see  "FOR 

FURTHER  INFORMATION  CONTACT")  either 

orally  or  in  writing  of  the  desired 
hearing  location  by  5  p.m.  Eastern  time 
September  27, 1991.  If  no  one  has 
contacted  Dr.  Cheek  to  express  an 
interest  in  participating  in  a  hearing  at  a 
given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  will  be  included  in  the 
Administrative  Record. 

If  a  hearing  Is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  a 
hearing  provide  the  transcriber  a  written 
copy  of  their  testimony.  To  assist  OSM 
in  preparing  appropriate  questions,  OSM 
also  requests  that  persons  who  plan  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  "ADDRESSES"] 
an  advance  copy  of  their  testimony. 
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n.  Background 

Section  510(c)  of  SMCRA  and  existing 
30  CFR  part  773  establish  certain 
requirements  for  permits  and  permit 
processing.  These  requirements  include 
the  determination  of  ownership  or 
control  links  between  permit  applicants 
and  individuals  or  entities  who  are 
responsible  for  unabated  violations  of 
Federal  or  State  laws  and  rules.  See  30 
CFR  773.5;  30  CFR  773.15(b).  The 
purpose  of  such  inquiry  is  to  determine 
whether  a  permit  applicant  is  linked  to 
unabated  violations.  See  30  CFR 
773.15(b).  In  the  event  that  a  permit 
applicant  is  so  linked,  the  regulatory 
authority  may  not  issue  a  permit  to  the 
applicant  unless  the  applicant  submits 
proof  that  the  violation  has  been  or  is  in 
the  process  of  being  corrected  to  the 
satisfaction  of  the  agency  that  has 
jurisdiction  over  the  violation.  In  the 
alternative,  the  applicant  may  establish 
that  the  violation  is  the  subject  of  a  good 
faith,  direct  administrative  or  judicial 
appeal  which  contests  the  validity  of  the 
violation.  Id.  In  the  event  that  a  permit 
applicant  is  so  linked  and  proof  of  the 
violation's  correction  or  good  faith 
appeal  is  not  submitted,  issuance  of  a 
permit  to  the  applicant  may  constitute 
improvident  issuance  and  may  subject 
the  permittee  to  certain  remedial 
measures  including  suspension  or 
rescission  of  the  permit.  See  30  CFR 
773.20  and  30  CFR  773.21. 

Under  a  court  order  in  the  case  of 
Save  Our  Cumberland  Mountains,  Inc. 
et  al  V.  Clark,  No.  81-2134  (D.D.C. 
January  31, 1985)  (Parker, ).),  the 
Secretary  of  the  Interior  was  required  to 
improve  the  enforcement  and 
implementation  of  Section  510(c)  of 
SMCRA.  and  to  establish  a 
computerized  Applicant/Violator 
System  ("AVS")  to  match  permit 
applicants  and  their  owners  and 
controllers  with  current  violators  of 
SMCRA.  OSM  has  developed  such  a 
computer  system  to  enable  OSM  and 
State  regulatory  authorities  to  comply 
effectively  with  the  responsibilities 
prescribed  by  section  510(c]  of  SMCRA 
and  30  CFR  Part  773. 

On  January  24, 1990,  OSM  and  DO! 
entered  into  a  Settlement  Agreement  to 
resolve  this  litigation  with  Save  Our 
Cumberiand  Mountains  ("SOCM'T  and 
other  plaintiffs.  The  Settlement 
Agreement  was  approved  by  the  U.S. 
District  Court  on  September  5, 1990,  and 
became  effective,  by  its  own  terms,  on 
that  date.  See  Memorandum  of  the 
Court,  Save  Our  Cumberland 
Mountains,  Inc.  et  al,  v.  Lujan,  No.  81- 
2134  (D.D.C.  September  5. 1990). 
Pursuant  to  the  Settlement  Agreement, 


OSM  agreed  to  propose  rules  of  the  type 
proposed  today. 

The  purpose  of  these  proposed  rules  is 
to  require  that,  prior  to  issuing  permits 
to  applicants,  regulatory  authorities 
consider  complete  ownership  and 
control  information  in  conducting  the 
analysis  mandated  by  section  510(c)  of 
SMCRA  and  30  CFR  773.15(b).  The 
proposed  rules  would  mandate  the  use 
of  AVS  as  a  critical  component  of  the 
ownership  and  control  information 
consideration  process.  The  proposed 
rules  would  establish  the  sanctions  to  be 
applied  for  failures  of  compliance  with 
these  rules. 

The  AVS  does  not  create 
presumptions  of  ownership  and  control 
or  links  to  violations.  On  tiie  contrary, 
such  presumptions  and  links  are  created 
by  the  application  of  SMCRA  and 
current  regulations  to  the  available 
facts.  See  Preamble  to  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Permit  Approval;  Ownership  and 
Control;  Final  Rule.  53  FR  38868  et  seq. 
(October  3, 1988);  30  CFR  773.5  and  30 
CFR  773.15(b).  The  AVS  is  a  convenient, 
centralized  means  of  recording  and 
reporting  such  presumptions  and  links  to 
regulatory  authorities  throughout  the 
country  to  provide  a  shared  information 
base  for  permit  decisionmaking. 

As  stated  above,  the  proposed  rules 
also  represent  OSM's  fulfillment  of  its 
commitments  made  under  the 
Settlement  Agreement  with  SOCM. 
Nevertheless,  it  must  be  emphasized 
that  OSM  independently  believes  that 
the  proposal  and  public  consideration  of 
such  rules  are  important  to  assist  OSM 
in  Implementing  its  duties  under  section 
510(c]  of  SMCRA  and  duties  imposed  by 
regulations  such  as  30  CFR  773.15.  The 
proposed  rules  should  be  viewed  as 
proposals  that  OSM  would  have  made 
regardless  of  any  litigation  or 
settlement. 

At  the  same  time,  OSM  emphasizes 
that  it  is  in  no  way  committed  to  the 
ultimate  adoption  of  any  proposed  rules. 
OSM  expects  that  there  will  be 
substantial  comments  by  the  regulated 
community  and  the  public  in  response  to 
the  rules  proposed  today.  OSM  Uitends 
to  fully  consider  such  comments  and 
evaluate  the  proposed  rules  in  light  of 
such  comments  and  the  requirements  of 
SMCRA. 

m.  Discussion  of  the  Proposed  Rules 

In  substance,  the  proposed  rules 
would  require  regulatory  authorities  to 
use  AVS  and  other  computerized  and 
manual  information  sources  at  their 
disposal  when  making,  decisions 
whether  to  grant  or  deny  permits.  The 
proposed  rules  would,  if  adopted,  help 
provide  additional  assurance  that 


ownership,  control,  and  violation 
information  is  adequately  reviewed  in 
the  permitting  process. 

Hie  proposed  rules  would  aid  in  the 
implementation  of  the  substantive 
ownership  and  control  standards  which 
are  currently  operative  in  Federal 
regulations.  See  30  CFR  773.5.  Such 
standards  are  already  part  of  Sta,te 
programs  or  vriW  become  part  of  State 
programs  without  regard  to  whether 
these  proposed  rules  are  adopted. 

Further,  the  proposed  rules  represent 
an  important  application  of  computer 
information  technology  to  protect  the 
mining  industry,  the  envirorunent  and 
the  public  against  operators  who  commit 
violations  of  the  Act  or  fail  to  pay 
penalties  as  a  result  of  their  operations 
and  who  then  attempt  to  seek  new 
permits  to  engage  in  mining  operations. 
The  proposed  rules  would  help  to 
identify  those  parties  who  are 
responsible  for  mining  and  mining 
violations  and  would  help  to  assure  that 
responsibilities  assumed  by  mining 
entities  are  fulfilled  before  such  entities 
can  obtain  new  permits.  Under  the 
proposed  rules,  information  would  be 
recorded,  pooled,  and  readily  accessible 
to  all  State  regulatory  authorities. 

Hie  heart  of  the  proposed  rules  is  the 
regidatory  authority's  use  of  AVS. 
Accordingly,  the  rules  would  mandate 
that  the  regulatory  authority  use  this 
system  prior  to  making  permitting 
decisions.  Additionally,  the  proposed 
rules  would  (1)  establish  methods, 
procedures,  and  standards  for 
challenging  ownership  and  control 
information  shown  in  AVS  and  prior  to 
entry  of  such  information  into  AVS;  (2) 
provide  a  means,  under  certain 
circumstances,  for  challengers  of 
ownership  or  control  hnks  to  secure 
temporary  relief  from  permit  blocking 
during  the  pendency  of  their  challenges; 

(3)  clarify  OSM's  oversight  authority  to 
review  the  compliance  of  regulatory 
authorities  with  the  proposed  rules;  and 

(4)  impose  certain  foliow-up  duties  upon 
a  regulatory  authority  once  a  permitting 
decision  has  been  made. 

OSM  also  proposes  to  amend  its 
current  rules  in  a  number  of  respects. 
The  definition  of  "violation  notice** 
would  be  removed  from  the  ctirrent 
regulations  at  30  CFR  701.5  and 
transferred  in  amended  form  to  30  CFR 
773.5.  As  discussed  above,  other 
amendments  to  current  regulations 
would  Include  the  deletion  of  the 
prestunption  contained  in  30  CFR 
773.15(b)  that  a  notice  of  violation  is  In 
the  process  of  being  abated  in  the 
absence  of  a  failure  to  abate  cessation 
order. 
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Current  regulati(  ms  governing 
improvidently  issued  permits  at  30  CFR 
773.20  and  30  CFR  773.21  would  also  be 
amended.  Such  pn  posed  amendments 
would  provide  for  >rior  notice  and 
appeals  of  both  pe  mit  suspensions  and 
rescissions.  The  proposed  amendments 
would  provide  for  emporary  relief, 
under  certain  circu  mstances.  during  the 
pendency  of  such  i  ppeals.  Further,  the 
standards  and  proi  ledures  of  the 
proposed  AVS  ruU  s  would  be 
applicable  to  the  riles  governing 
improvidently  issu  ;d  permits. 

Current  regulati<  ns  at  30  CFR  778.13 
and  778.14  which  g  Dvem  the  contents  of 
permit  application  information  would  be 
also  amended  to  ir  elude  the 
identification  of  dc  emed  or  presumed 
ownership  or  conti  ol  interests  and  to 
include  the  reporting  of  violation  notices 
for  surface  coal  miiing  operations  which 
are  deemed  or  presumed  to  be  owned  or 
controlled  by  the  applicant  The  current 
regulation  at  30  CHR  840.13  would  be 
amended  to  require  that  State 
enforcement  programs  be  no  less 
effective  than  OSM's  proposed 
sanctions  for  a  per  [nit  applicant's 
knowing  submissi(  n  of  inaccurate  or 
incomplete  owners  hip  and  control 
information. 

OSM  also  propo  les  to  revise  certain 
regulations  to  refle  ct  the  information 
collection  impact  c  f  the  proposed  AVS 
related  regulations , 

This  preamble  will  discuss  proposed 
regulations  in  numerical  order  by 
section-  Thus,  ther !  will  first  be  a  brief 
discussion  of  the  p  -oposed  deHnition 
changes  in  current  regulations  contained 
at  30  CFR  701.5  am  1  30  CFR  773.5.  The 
preamble  then  con  ains  a  discussion  of 
proposed  changes  :o  current  information 
collection  regulatic  ns  at  30  CFR  773.10. 
Then,  there  will  be  a  brief  discussion  of 
proposed  changes  lo  current  regulations 
at  30  CFR  773.20  aild  30  CFR  773.21, 
relating  to  improvi  lently  issued  permits. 
A  detailed  discuss  on  of  the  proposed 
new  rules  relating  ;o  AVS  and  permit 
decisions  will  folic  w.  Then,  there  will  be 
a  discussion  of  amendments  to  the 
current  inspection  and  enforcement 
regulation  at  30  CF  R  840.13.  The 
preamble  will  nexl  discuss  the  rationale 
for  the  proposed  d  :letion  of  the  current 
information  collec  ion  regulation  at  30 
CFR  843.10.  The  pi  eamble  will  conclude 
with  a  discussion  (if  proposed 
regulations  relatin  |  to  Federal 
enforcement  and  c  versight. 

As  used  through  aut  the  proposed  rules 
and  this  preamble,  the  term  "person" 
includes  one  or  mc  re  individuals, 
partnerships,  corpi  )ration8,  or  other 
business  entities. !  «e  section  701(19]  of 
SMCRA;  30  CFR  7i  0.5. 


A.  Section  701.5— Definitions 

OSM  proposes  to  delete  the  defmition 
of  violation  notice  contained  in  the 
current  regulations  and  to  transfer  such 
definition  in  expanded  form  to  §  773.5. 
The  expanded  definition,  as  described 
below,  would  refer  to  the  types  of 
violations  of  the  Act  or  other  laws 
which  would  form  the  basis  for  a 
regulatory  authority  to  deny  a  permit 
application  under  the  provisions  of 
S  773.15(b). 

B.  Part  773— Table  of  Contents 

OSM  proposes  to  amend  the  Table  of 
Contents  of  30  CFR  part  773  to  add,  in 
numerical  order,  the  proposed  AVS 
regulations.  The  proposed  additions 
would  include  S  773.22,  Verification  of 
ownership  or  control  application 
information;  S  773.23,  Review  of 
ownership  or  control  and  violation 
information:  S  773.24,  Procedures  for 
challenging  ownership  or  control  links 
shown  in  AVS;  S  773.25,  Procedures  for 
challenging  ownership  or  control  links 
prior  to  entry  in  AVS;  9  773.26. 
Standards  for  challenging  ownership  or 
control  links  and  the  status  of  violations; 
and  §  773.27.  Periodic  check  of 
ownership  or  control  information. 

C.  Section  773.5— Definitions 

The  proposed  rule  would  add  certain 
definitions  to  current  S  773.5.  Such 
additional  proposed  definitions  are 
necessary  to  an  understanding  of  the 
comprehensive  regulations  relating  to 
the  implementation  of  AVS  which  OSM 
is  proposing  today. 

The  proposed  additional  definitions 
include  the  terms  Applicant/Violator 
Computer  System,  A  VS.  Federal 
violation  notice.  Ownership  or  control 
link.  State  violation  notice,  and 
Violation  notice. 

The  terms  Applicant/Violator 
Computer  System  or  A  VS  would  be 
defined  to  mean  the  computer  system 
maintained  by  OSM  to  identify 
ownership  or  control  links  involving 
permit  applicants,  permittees,  and 
persons  cited  in  violation  notices. 

A  Federal  violation  notice  would  be 
defined  to  include  a  violation  notice 
issued  by  OSM  or  by  another  agency  or 
instrumentality  of  the  United  States. 

An  ownership  or  control  link  would 
be  defined  as  any  relationship  included 
in  the  definition  of  owned  or  controlled 
or  owns  or  controls  in  30  CFR  773.5  or  in 
the  violations  review  provisions  of  30 
CFR  773.15(b).  It  would  include  any 
relationship  presumed  to  constitute 
ownership  or  control  under  30  CFR 
773.5(b]  unless  such  presumption  has 
been  successfully  rebutted  under 
SS  773.24  and  773.26  or  §§  773.25  and 


773.28  of  this  proposed  rule  or  under  the 
provisions  of  30  CFR  part  775  and 
%  773.26  of  this  proposed  rule.  It  would 
also  include  an  identity  between 
persons,  e.g..  an  applicant  and  a 
violator. 

A  State  violation  notice  would  be 
defined  as  a  violation  notice  issued  by  a 
State  regulatory  authority  or  by  another 
agency  or  instrumentality  of  State 
government. 

Violation  notice  would  be  defined  as 
any  written  notification  from  any 
governmental  entity  advising  of 
violations  of  the  Act  or  any  other  laws 
which  would  form  the  basis  for  a 
regulatory  authority  to  deny  issuance  of 
a  permit  in  accordance  with  the  criteria 
contained  in  S  773.15(b)  of  the 
regulations.  The  type  of  written 
notification  would  continue  to  be 
broadly  defined  to  include  a  letter, 
memorandum,  legal  or  administrative 
pleading,  or  other  written 
communication.  Consistent  with  the 
provisions  of  current  §  773.15(b).  the 
term  would  include  notification  of  a 
violation  of  the  Act.  any  Federal  rule  or 
regulation  promulgated  pursuant 
thereto,  a  State  program,  or  any  Federal 
or  State  law,  rule,  or  regulation 
pertaining  to  air  or  water  environmental 
protection  in  connection  with  a  surface 
coal  mining  operation.  It  would  include, 
but  not  be  limited  to,  a  notice  of 
violation;  an  imminent  harm  cessation 
order  a  failure-to-abate  cessation  order; 
a  final  order,  bill,  or  demand  letter 
pertaining  to  a  delinquent  civil  penalty; 
a  bill  or  demand  letter  pertaining  to 
delinquent  abandoned  mine  reclamation 
fees;  and  a  notice  of  bond  forfeiture, 
where  one  or  more  violations  upon 
which  the  forfeiture  was  based  have  not 
been  corrected. 

D.  Section  773.10— Information 
Collection 

The  proposed  rule  would  revise 
existing  S  773.10  which  contains  a  list  of 
the  existing  information  collection 
requirements  in  part  773  and  also  the 
OMB  clearance  number  indicating  0MB 
approval  of  the  information  collection 
requirements.  The  proposed  revision 
would  update  S  773.10  by  including  the 
new  sections  of  the  proposed  AVS- 
related  rules  containing  information 
collection  requirements.  The  proposed 
revision  would  provide  an  estimate  of 
the  average  public  reporting  burden  per 
response  for  the  collection  of 
information  under  part  773  as  such  part 
would  be  revised  by  the  proposed  rules. 
The  section  would  also  list  the 
addresses  for  OSM  and  OMB  where 
comments  on  the  information  collection 
requirements  may  be  sent 
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E.  Section  773.15 — Review  of  Permit 
Applicxitions 

The  proposed  amendment  to  30  CFR 
773.15(b)(1)  would  refer  to  relevant 
proposed  amended  definitions  and 
proposed  AVS-related  rtiles  as  the  basis 
for  a  regulatory  authority's  analysis 
when  reviewing  a  permit.  The  proposed 
amendment  would  further  provide  that 
delinquent  civil  penalties  for  violations 
cited  prior  to  October  3, 1988,  would  not 
form  the  basis  for  a  permit  block  against 
persons  linked  through  ownership  or 
control  to  such  violations,  where 
reclamation  has  been  completed  in 
accordance  with  the  provisions  of  the 
applicable  regulatory  program  and 
where,  with  respect  to  each  cessation 
order  for  which  a  delinquent  dvil 
penalty  exists,  such  persons  have  paid 
$750  of  the  amount  of  such  penalty  to 
the  regulatory  authority  which  issued 
such  cessation  order. 

The  proposed  amendment  to  the 
regulation  would  require  the  regulatory 
authority  to  review  all  reasonably 
available  information  concerning 
violation  notices  and  ownership  or 
control  links  involving  the  applicant. 
Such  information  would  include  that 
obtained  pursuant  to  proposed  S  773.22 
(Verification  of  ownership  or  control 
application  information);  proposed 
S  773.23  (Review  of  ownership  or  control 
and  violation  information);  proposed 
amended  \  77&13  (Identification  of 
interests):  and  proposed  amended 
S  77&14  (Violation  information). 

While  these  proposed  regulations  and 
proposed  amended  regulations  are 
discussed  in  further  detail  below,  the  net 
effect  of  referencing  such  provisions  in 
S  773.15(b)(1)  would  be  to  assure  that 
the  regulatory  authority  makes  a 
decision  with  respect  to  permit  issuance 
or  denial  based  upon  complete 
information  relating  to  ownership, 
control,  and  violations.  Such  complete 
information  would  include  the  mandated 
use  of  AVS. 

Furthermore,  in  accordance  with 
proposed  §  773.23,  the  regulatory 
authority  would  follow  the  procedures 
and  standards  set  forth  in  proposed 
S  S  773.24  and  773.26  in  deciding  whether 
to  issue  the  permit  under  S  773.15(b)^ 

The  proposed  amendments  to  30  CFR 
773.15(b)(1)  would  also  delete  the 
presumption  contained  in  the  current 
version  of  4hat  rule  that  allows  a 
regulatory  authority,  in  evaluating 
whether  a  surface  coal  mining  operation 
owned  or  controlled  by  a  permit 
applicant  is  currently  in  violation  of  the 
law,  to  presume,  in  the  absence  of  a 
failure-to-abate  cessation  order 
(FTACO),  that  a  notice  of  violation 
(NOV)  has  been  or  is  being  corrected, 


except  where  evidence  to  the  contrary  is 

set  forth  in  the  permit  application,  or 
where  the  notice  of  violation  is  issued 
for  non-payment  of  abandoned  mine 
reclamation  fees  or  dvil  penalties. 

In  litigaHon  relating  to  {  773.15(b)(1) 
and  related  matters  before  the  U.S. 
District  Court  of  the  District  of 
Columbia,  the  Secretary  advised  the 
court  that  he  had  decided  to  reconsider 
the  issue  of  whether,  in  the  absence  of 
an  FTACO,  the  regulatory  authority  may 
presume  that  an  NOV  has  been  or  is 
being  corrected.  The  Secretary  further 
advised  the  court  that  he  would,  if 
appropriate,  engage  in  further 
rulemaking  on  the  subject  as 
expeditiously  as  possible.  See  National 
Wildlife  Fed'n  v.  Lujan.  No.  88-3117- 
AER  (DD.C),  Memorandum  of  Points 
and  Authorities  in  Support  of  the 
Federal  Defendants'  Cross-Motion  for 
Summary  fudgment  and  in  Opposition  to 
Plaintiffs'  Motions  for  Summary 
Judgment,  at  pages  8ft-90. 

Accordingly,  the  proposed 
amendment  represents  the  "further 
rulemaking"  of  which  the  Court  was 
advised.  OSM  has  determined  that, 
since  Congress  expressly  included  the 
phrase  "notices  of  violations  of  this  Act" 
in  section  510(c)  of  SMCRA,  regulatory 
authorities  must  require  applicants  to 
list  NOV's  and  to  submit  proof  that  the 
violation  underlying  each  NOV  has  been 
corrected  or  is  in  the  process  of  being 
corrected.  It  is  not  OSM's  intention, 
however,  to  load  NOV's  into  the  AVS 
database,  given  the  large  volume  of  data 
entry  that  would  be  required  to  keep 
such  violation  information  up  to  date. 
(Delinquent  NOV  civil  penalties  will  be 
maintained  on  the  AVS,  however.) 

Proposed  language  in  paragraph  (b)(1) 
of  S  773.15  would  provide  that  the 
regulatory  authority's  dedsion  with 
respect  to  permit  issuance  is  subject  to 
the  provisions  of  proposed  paragraph 
(b)(4)  of  {  773.15.  Proposed  paragraph 
(b)(4)  would  provide  that  delinquent 
dvil  penaldes  for  notices  of  violation  or 
cessation  orders  would  not  be  a  basis  to 
block  permit  issuance  for  a  permit 
applicant  if  the  four  conditions 
contained  in  paragraph  (b)(4)  are 
fulfilled. 

First  such  notices  or  orders  must  have 
been  issued  under  the  Act  prior  to 
October  3, 1988,  the  date  on  which 
OSM's  ownership  and  control  rules 
were  published  in  the  Federal  Register. 
See  Requirements  for  Surface  Coal 
Mining  and  Reclamation  Permit 
Approval:  Ownership  and  Control;  Final 
Rule,  53  FR  38868  (October  3. 1988).  bi 
this  context,  notices  or  orders  "issued 
under  the  Act"  include  those  issued 
under  the  Act  and  those  issued  under 


the  Initial  Program  or  any  applicable 
regulatory  program. 

Members  of  the  regulated  community 
have  complained  that  the  ownership  and 
control  rules  unfairly  subject  them  to 
permit  blocking  on  account  of 
delinquent  civil  penalties  assessed 
against  entities  that  they  owned  or 
controlled  prior  to  October  3, 1988.  If 
they  had  known  that  the  ownership  and 
control  rules  would  take  that  position, 
these  companies  have  argued,  they 
would  have  taken  steps  at  the  time  the 
violations  occurred  to  avoid  or  mitigate 
the  civil  penalties  by  compelling  the 
entity  cited  for  the  violations  to  abate 
promptly  or  to  appeal  the  dtation,  or  by 
doing  so  themselves. 

While  OSM  does  not  endorse  these 
companies'  arguments,  it  does  agree  that 
the  collection  of  dvil  penalties  is 
subsidiary  to  the  goal  of  achieving 
complete  reclamation  and  the 
abatement  of  on-the-ground  violations. 
By  agreeing  not  to  block  owners  or 
controllers  on  account  of  pre-October  3, 
1988,  dvil  penalties  where  reclamation 
has  been  completed  and  a  portion  of 
such  penalties  have  been  paid.  OSM 
hopes  to  significanUy  further  that  goal. 

On  the  other  hand,  there  is  no 
question  that  the  regulated  community 
and  the  public  have  been  on  offidal 
notice  since  October  3, 1988,  that 
delinquent  civil  penalties  would  form  a 
basis  for  blocking  the  permit 
applications  of  owners  or  controllers. 
Such  owners  or  controllers  have  had 
sufficient  incentive  since  the  publication 
of  the  ownership  and  control  rules, 
therefore,  to  ensure  prompt  abatement 
or  timely  appeal  of  violation  notices. 

Second,  proposed  paragraph  (b)(4)(A) 
of  S  773.15  would  provide  that  the 
permit  applicant  must  not  be  the  person 
actually  cited  in  the  violation  notice. 
The  applicant  must  only  be  linked 
through  ownership  or  control  to  the 
person  cited  in  the  violation  notice. 

Third,  proposed  paragraph  (b)(4)(B)  of 
S  773.15  would  provide  that  the  surface 
coal  mining  operation  for  which  the 
violation  notice  was  issued  must  have 
been  fully  reclaimed  in  accordance  with 
the  provisions  of  the  applicable 
regulatory  program  within  120  days  after 
the  effective  date  of  this  proposed 
amendment  to  {  773.15.  OSM  is 
particularly  interested  in  comments  from 
the  regulated  community  and  the  public 
as  to  whether  the  proposed  time  period 
of  120  days  for  the  completion  of 
reclamation  is  appropriate;  whether  a 
different  time  period  would  be  better  or 
whether  any  time  period  should  be 
included  in  the  rule. 

Fourth,  proposed  paragraph  {b)(4)(C) 
would  provide  that,  with  respect  to  each 
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cessation  order  foi  which  a  delinquent 
civil  penalty  exist) ,  the  applicant  would 
pay  $750  of  the  am  ount  of  such  penalty 
to  the  regulatory  authority  which  issued 
such  cessation  ord  er.  OSM  requests 
coHHnents  on  poss  ble  alternative 
approaches,  inclu(  ing  OSM's  requiring 
payment  of  $750  fc  r  each  violation  cited 
in  a  cessation  orde  r.  The  payment  of 
such  amount  for  edch  cessation  order 
would  not  constitute  settlement  of  the 
underlying  debt  o\  red  by  the  violator. 
Instead,  such  amoi  int  would  be 
sufficient  to  justify  not  blocking  an 
apphcant  linked  tc  a  violation  through 
ownership  or  conti  ol,  where  the  surface 
coal  mining  operat  on  has  been  fully 
reclaimed  and  the  :essation  order  for 
which  penalties  ar  >  delinquent  was 
issued  prior  to  Oct  Dber  3. 1988. 

As  stated  previoisly.  some  members 
of  the  regulated  co  nmunity  have  argued 
that  they  would  ha  ire  acted  quickly  to 
cure  any  violation!  if  they  had  known, 
at  the  time  that  a  cassation  order  was 
issued  against  a  vi<  )lator.  that  they 
would  be  subject  ti  i  a  future  permit 
block  through  the  i  ules  on  ownership  or 
control.  Instead,  thpy  argue,  the  named 
violators  ignored  tlie  cessation  orders, 
and  such  orders  ac  ::umulated  large 
amounts  of  civil  pe  nalties  at  the  rate  of 
$750  per  day.  Agaii  i.  while  OSM  does 
not  necessarily  agrse  with  the  views  of 
the  regulated  comriunity  on  this  matter, 
OSM  intends  to  fo(  us  its  energies  upon 
reclamation.  Accoi  dingly.  those 
applicants  who  acl  to  reclaim 
expeditiously  woul  d  be  treated  as 
though  they  were  subject  to  only  one 
day's  worth  of  a  cessation  order  penalty, 
rather  than  the  many  days'  worth  of 
delinquent  civil  pei  lalties  assessed 
against  the  violatoi  for  the  violator's 
continued  failure  t(i  abate  a  cessation 
order.  OSM  propoa  es  $750  as  the 
amount  for  each  ce  ssation  order 
because  this  repre:  ents  an  amount 
which  would  be  as  sessed  under  section 
518(h)  of  the  Act  for  each  day  that  an 
operator  fails  to  cotrect  a  violation  for 
which  a  cessation  frder  has  been 
issued.  I 

In  substance,  proposed  paragraph 
(b)(4)  of  S  773.15  wpuld  provide  a 
limited  "safe  harbdr"  with  respect  to 
civil  penalties  for  owners  or  controllers 
of  violators  in  order  to  create  strong 
economic  incentivas  for  reclamation. 
The  primary  purpose  of  the  ownership 
and  control  rules  a^d  the  Act  is  to 
accomplish  reclamation.  Under  this 
proposal,  owners  or  controllers  who 
wish  to  avoid  permjit  blocks  by  reason  of 
delinquent  civil  penalties  would  have  a 
strong  incentive  to  initiate  and  complete 
reclamation  as  soon  as  possible.  They 


could  then  pay  the 


proposed  amount 


and  avoid  permit  blocks  by  reason  of 
delinquent  civil  penalties. 

OSM  is  proposing  this  limited 
opportunity  in  the  hopes  that  it  will 
stimulate  reclamation  efforts.  Those 
owners  or  controllers  who  do  not  take 
advantage  of  this  opportunity  would  be 
subject  to  permit  blocks  for  both 
delinquent  civil  penalties  and  for 
reclamation,  along  with  the  other  bases 
for  permit  blocking  contained  in  30  CFR 
773.15(b)(1). 

As  indicated,  the  proposed  regulation 
would  not  provide  the  benefits  of  the 
limited  safe  harbor  to  the  persons  cited 
in  the  violation  notices  and  against 
whom  the  penalties  were  assessed.  The 
remaining  amounts  of  any  delinquent 
civil  penalties  would  still  be  the  basis 
for  permit  blocks  against  such  violators, 
even  if  reclamation  has  been  completed. 

F.  Section  773.20 — Improvidently  Issued 
Permits:  General  Procedures 

OSM  proposes  to  amend  paragraph 
(b)(l)(ii)  of  CFR  773.20.  The  current 
regulation  states,  in  relevant  part,  that  a 
permit  is  improvidently  issued  if  it  is 
issued  in  reliance  upon  the  presumption 
that  an  NOV  was  abated  or  is  being 
abated,  and  subsequently,  a  cessation 
order  is  issued.  OSM  proposes  to  delete 
this  reference  to  the  presumption  of 
NOV  abatement  because  such  reference 
would  have  no  utility  upon  removal  of 
the  NOV  presumption  in  30  CFR 
773.15(b)(1). 

OSM  further  proposes  to  renumber 
provisions  of  the  current  regulation  at  30 
CFR  773.20(b)  80  that  current  paragraph 
(b)(2)  will  become  (b)(l)(ii).  current 
paragraph  (b)(2)(i)  will  become 
(b)(l)(ii)(A).  current  paragraph  (b)(2)(ii) 
will  become  (b)(l)(ii)(B).  and  current 
paragraph  (b)(3)  will  become  (b)(l)(iii). 

OSM  further  proposes  to  amend  the 
current  regulation  at  30  CFR  773.20  by 
inserting  a  new  paragraph  (b)(2),  which 
would  make  the  provisions  of  proposed 
§  773.26,  standards  for  challenging 
ownership  or  control  links  and  the 
status  of  violations,  applicable  when  a 
regidatory  authority  makes 
determinations  with  respect  to 
Improvidently  issued  permits.  Proposed 
§  773.26  would  be  applicable  when  a 
regulatory  authority  determines  whether 
a  violation,  penalty,  or  fee  remains 
unabated  or  delinquent  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  and  whether  any 
ownership  or  control  link  between  the 
permittee  and  the  person  responsible  for 
the  violation,  penalty,  or  fee  existed, 
still  exists,  or  has  been  severed. 

The  insertion  of  the  new  language 
referring  to  proposed  S  773.28  would 
have  the  effect  of  assuring  that  the 


standards  responsibilities,  and 
procedures  created  by  proposed  {  773.26 
are  consistently  applied  to  permit 
issuance  and  to  determinations 
regarding  improvident  permit  issuance. 
Such  an  approach  enhances  the  fairness 
of  the  permitting  process  and  the 
prospect  for  the  uniform  enforcement  of 
nationwide  minimum  standards.  See 
Memorandum  of  the  Court.  Save  Our 
Cumberland  Mountains,  Inc..  et  al.,  v. 
Lujan.  No.  81-2134  (D.D.C.  September  5, 
1990),  at  page  4. 

OSM  fiirther  proposes  to  renumber 
provisions  of  the  current  regulation  at  30 
CFR  773.20(c),  which  relates  to  remedial 
measures  for  improvidently  issued 
permits,  so  that  current  paragraph  (c) 
will  become  (c)(1),  current  paragraph 
(c)(1)  will  become  (c](l)(i].  current 
paragraph  (c)(2)  will  become  (c](l)(ii], 
current  paragraph  (c)(3)  to  become 
(c)(l)(iii),  and  current  paragraph  (c)(4] 
will  become  (c)(l)(iv). 

Further,  renumbered  paragraph 
(c)(l)(iv),  which  authorizes  the 
regulatory  authority  to  use  rescission  as 
one  of  the  remedial  measures  for 
improvident  permit  issuance,  would 
delete  a  specific  reference  contained  in 
the  current  30  CFR  773.20(c)(4)  to  the 
rescission  procedures  of  30  CFR  773.21. 

The  reason  for  such  proposed  deletion 
is  that  OSM  is  today  proposing  prior 
notice  and  a  common  appeal  procedure 
for  both  permit  suspensions  and  permit 
rescissions  writh  respect  to 
improvidently  issued  permits.  The 
current  regulation  governing  permit 
suspensions  at  30  CFR  773.20(c)(3)  does 
not  impose  any  specific  requirements  for 
prior  notice,  opporttmity  to  be  heard,  or 
right  of  appeal  for  the  permittee  whose 
permit  is  to  be  suspended.  See  54  FR 
16450  (1989).  In  contrast  to  this,  current 
regulations  governing  permit  rescissions 
at  30  CFR  773.21  do  contain  specific 
requirements  for  prior  notice  to  a 
permittee  and  an  explicit  right  of  appeal. 
OSM  wishes  to  provide  for  greater 
consistency  in  its  procedures  governing 
suspension  and  rescission  of  permits. 

Accordingly,  OSM  proposes  to  amend 
30  CFR  773.20  to  add  a  new  paragraph 
(c)(2)  which  would  require  that  a 
regulatory  authority  which  decides  to 
suspend  a  permit  must  provide  at  least 
30  days'  prior  written  notice  to  the 
permittee.  In  the  event  that  the 
regulatory  authority  decides  to  rescind  a 
permit,  it  would  provide  notice  in 
accordance  with  the  provisions  of  30 
CFR  773.21.  The  proposed  amendment 
further  provides  that  a  permittee  be 
given  the  opportunity  to  request 
administrative  review  of  the  notice 
under  proposed  Office  of  Hearings  and 
Appeals  rule  (OHA)  43  CFR  4.1370  et 
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spq.,  where  OSM  is  the  regulatory 
authority,  or  under  the  State  program 
equivalent,  where  the  State  is  the 
regulatory  authority.  See  this  edition  of 
the  Federal  Register. 

The  proposed  regulation  would  furiher 
allow  for  enhanced  due  process 
protection  and  fairness  by  providing 
that  temporary  relief  from  the  regulatory 
authority's  decision  would  be  available 
in  accordance  with  the  provisions  of 
proposed  OHA  rule  43  CFR  4.1376  or  the 
State  program  equivalent.  Id.  In  the 
absence  of  such  temporary  relief,  the 
regulatory  authority's  decision  would 
remain  in  effect  during  the  pendency  of 
appeal. 

C.  Section  773.21— Improvidently  Issued 
Permits:  Rescission  Procedures 

OSM  proposes  to  amend  the  current 
regulation  at  30  CFR  773.21(a)  to  make 
the  provisions  of  proposed  §  773.26, 
Standards  for  challenging  ownership  or 
control  links  and  the  status  of  violations, 
applicable  when  a  regulatory  authority 
invokes  the  automatic  suspension  and 
rescission  procedures  of  30  CFR  773.21. 
The  rationale  for  such  proposed 
amendment  is  the  same  as  that 
discussed  above  with  respect  to  similar 
language  proposed  for  §  773.20. 

Further,  OSM  proposes  to  delete 
current  paragraph  (c)  of  30  CFR  773.21 
which  provides  for  appeals  of  rescission 
notices.  As  discussed  above,  rescission 
appeal  procedures  would  be 
incorporated  in  30  CFR  773.20. 

H.  Section  773.22— Verification  of 
Ownership  or  Control  Application 
Information 

Proposed  §  773.22  would  be  a  new 
section  and  would  mandate  an  inquiry 
whose  focus  would  be  to  assure  that  the 
regulatory  authority  develops  complete 
and  accurate  information  as  to  the 
identiHcation  of  the  applicant  and  all 
owners  or  controllers  of  the  apphcant 
prior  to  making  a  determination  on  a 
permit  application.  Accordingly,  the 
proposed  section  focuses  on  veriHcation 
of  ownership  or  control  application 
information.  Such  accurate  and 
complete  information  would  enable  the 
regulatory  authority  to  make  an 
informed  decision  as  to  whether  the 
applicant  is  linked  to  a  suiface  coal 
mining  and  reclamation  operation  in 
violation  of  the  Act  or  any  other 
environmental  laws  within  the  terms  of 
30  CFR  773.15(b)(1). 

Paragraph  (a)  of  proposed  §  773.22 
would  impose  a  duty  upon  a  regulatory 
authority  to  review  the  information 
provided  in  the  permit  application, 
pursuant  to  30  CFR  778.13(c)  and 
778.13(d),  to  determine  whether  the 
information  provided,  including  the 


identification  of  the-operator  and  all 
owners  and  controllers  of  the  operator, 
is  complete  and  accurate.  In  making 
Fuch  determination,  the  regulatory 
authority  would  be  required  to  compare 
information  provided  in  the  application 
with  information  contained  in  manual 
and  automated  data  sources.  Manual 
sources  for  review  would  include  the 
regulatory  authority's  owm  enforcement 
und  inspection  records  and  State 
corporation  commission  or  tax  records, 
to  the  extent  they  contain  information 
concerning  ownership  or  control  links. 
Automated  data  sources  would  include 
the  regulatory  authority's  own  computer 
systems,  if  any,  and  the  AVS. 

Paragraph  (b)  of  proposed  §  773.22 
would  provide  that,  if  it  appears  from 
information  provided  in  the  application 
pursuant  to  paragraphs  (c)  and  (d)  of 
§  778.13  that  none  of  the  persons 
identified  in  the  application  has  had  any 
previous  mining  experience,  the 
regulatory  authority  would  have  to 
inquire  of  the  applicant  whether  anyone 
other  than  those  persons  idcntiHed  in 
the  application  will  own  or  control  the 
mining  operation  as  either  an  operator 
or  as  another  type  of  owner  or 
nntroller. 

Given  the  complexity  of  modern  coal 
mining  operations,  it  is  likely  that  most 
applicants  would  have  at  least  someone 
in  an  ownership  or  control  capacity  who 
has  had  previous  mining  experience.  If  it 
appears  from  the  face  of  an  apphcation 
that  that  is  not  the  case,  the  regulatory 
authority  would  contact  the  applicant  to 
verify  that  the  applicant  has  not  omitted 
ft  om  the  application  an  operator  or 
other  owner  or  controller  who  does  have 
such  experience. 

Paragraph  (c)  of  proposed  §  773.22 
would  provide  that  if,  after  conducting 
the  information  review  described  above, 
the  regulatory  authority  identifies  any 
potential  omission,  inaccuracy,  or 
inconsistency  in  the  ownership  or 
control  information  provided  in  the 
application,  it  must  contact  the 
applicant  prior  to  making  a  final 
determination  with  respect  to  the 
application.  The  applicant  would  then 
be  required  to  resolve  the  potential 
emission,  inaccuracy,  or  inconsistency 
through  submission  of  an  amendment  to 
the  application  or  a  satisfactory 
explanation  which  would  include 
credible  information  sufHcient  to 
demonstrate  that  no  actual  omission, 
inaccuracy,  or  inconsistency  exists.  The 
regulatory  authority  would  also  be 
required  to  take  action  in  accordance 
with  the  provisions  of  proposed  S  843.23, 
Sanctions  for  knowing  omissions  or 
inaccuracies  in  ownership  or  control 
and  violation  information,  or  the  State 
program  equivalent,  where  appropriate. 


Paragraph  (d)  of  proposed  §  773.22 
would  require  that,  upon  completion  of 
the  information  review  mandated  by 
§  773.22,  the  regulatory  authority 
promptly  enter  all  ownership  or  control 
information  into  AVS. 

/.  Section  773.23 — Review  of  Ownership 
or  Control  and  Violation  Information 

Proposed  %  773.23  is  a  new  section 
which  would  delineate  the  regulatory 
authority's  review  obligations  with 
rpspect  to  a  permit  application  after  the 
regulatory  authority  has  completed  th«* 
process  of  verifying  ownership  or 
control  application  information  as 
described  in  proposed  §  773.22. 

Paragraph  (a)  of  proposed  §  773.23 
would  require  the  regulatory  authority  to 
review  all  reasonably  available 
information  concerning  violation  notices 
and  ownership  or  control  links  involving 
the  applicant,  such  information 
would  include  all  information  obtained 
under  proposed  §  773.22  and  30  CFR 
778.13.  With  respect  to  violation  notices, 
such  information  would  include  all 
information  obtained  under  S  778.14. 
information  obtained  from  OSM, 
including  information  shown  in  the  AVS, 
and  information  obtained  from  the 
regulatory  authority's  own  records 
concerning  violation  notices. 

In  substance,  the  proposed  regulation 
v.'ould  assure  that  the  regulatory 
outhority  considers  complete  ownership, 
control,  and  violation  information  in 
making  the  decision  required  by  30  CFR 
773.15(b)(1)  with  respect  to  a  permit 
application. 

Paragraph  (b)  of  proposed  §  773.23 
would  provide  the  course  of  action 
which  a  regulatory  authority  would  be 
required  to  take  if  the  review  conducted 
pursuant  to  paragraph  (a)  of  the 
proposed  section  disclosed  any 
ownership  or  control  link  between  4he 
applicant  and  any  person  cited  in  a 
violation  notice. 

Thus,  paragraph  (b)(1)  of  proposed 
§  773.23  would  require  that  the 
regulatory  authority  notify  the  applicant 
of  such  link  and  refer  the  applicant  to 
the  agency  with  jurisdiction  over  the 
violation  notice. 

Paragraph  {b)(2)  of  proposed  S  773.23 
would  require  that  the  regulatory 
authority  not  approve  the  permit 
application  unless  and  until  it 
determines  that  all  ownership  or  control 
links  between  the  applicant  and  any 
person  cited  in  a  violation  notice  are 
erroneous  or  have  been  rebutted,  or  the 
regulatory  authority  determines  that  the 
violation  to  which  the  applicant  has 
been  linked  has  been  corrected,  is  in  the 
process  of  being  corrected,  or  is  the 
subject  of  a  good  faith  appeal,  within  the 
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meaning  of  30  CFR  773.15(b)(1)  or  the 
State  program  equivalenL  llie 
determinations  to  l^e  made  by  the 
regulatory  authority  under  paragraph 
(b)(2)  of  the  proposed  regulation  would 
be  made  in  accordance  with  the 
provisions  of  proposed  S  773.24. 
Procedures  for  challenging  ownership  or 
control  links  showa  in  AVS,  and 
proposed  §  773.26.  Btandards  for 
challenging  ownership  or  control  links 
and  the  status  of  vnlations,  or  their 
State  program  equivalents. 

Paragraph  (c)  of  proposed  §  773.23 
would  require  that,  following  the 
regulatory  authority's  decision  on  the 
application  or  folio  iving  the  applicant's 
withdrawal  of  the  { pplication.  the 
regulatory  authorit '  would  be  required 
to  promptly  enter  all  relevant 
information  related  to  the  decision  or 


withdrawal  into  A^ 
authority's  decisioi 
unconditional  issue 
issuance,  or  denial 
proposed  requiremj 


S.  The  regulatory 
could  include 
ce,  conditional 
f  the  permit.  The 
(nt  that  all  relevant 


information  be  promptly  entered  into 
AVS  is  intended  tonnsure  that  AVS  is 
continually  updated  to  reflect  the  most 
current  information  available  with 
respect  to  permit  ajiplicants.  A  critical 
source  of  such  infoimation  is  the 
regulatory  authorit 


/.  Section  773.24— i 
Challenging  Ownei 
Shown  in  AVS 


ocedures  for 
ship  or  Control  Links 


Proposed  S  773-24  is  a  new  section.  It 
establishes  the  proiledures  to  be 
followed  in  the  evei  it  that  the  AVS 
shows  an  ownershi  >  or  control  link 
between  a  person  a  id  someone  cited  in 
a  Federal  or  State  violation  notice.  The 
proposed  section  wpuld  provide 
procedures  for  direct  appeals  of  such 
links  to  OSM  by  persons  who  have  been 
so  linked.  The  proposed  section  would 
also  provide  for  challenges  concerning 
the  status  of  violatiCns.  The  proposed 
section  would  further  provide  the 
opportunity  to  obtain  temporary  relief 
from  any  adverse  uie  of  such  links  or 
such  violation  inforination  during  the 
pendency  of  a  challenge,  for  those 
persons  making  sucji  challenge. 

Paragraph  (a)(1)  of  proposed  9  773.24 
would  provide  that  en  applicant  or 
anyone  else  shown  In  AVS  in  an 
ownership  or  control  link  to  a  person 
cited  in  a  Federal  or  State  violation 
could  challenge  such  a  link  in 
accordance  with  th(  provisions  of 
paragraphs  (b)  thro^igh  (d)  of  proposed 
S  773.24  and  in  accordance  with  the 
provisions  of  propo$ed  S  773.26.  which 
are  discussed  in  detail  below.  Paragraph 
(a)(1)  of  proposed  5  773.24  provides. 


however,  that  such 


:hallenge  would  not 


be  available  if  the  c  lallenger  is  bound 


by  a  prior  administrative  or  judicial 
decision  with  respect  to  the  link. 

In  substance,  paragraph  (a)(1)  of 
proposed  (  773.24  provides  that 
challenges  of  ownership  or  control  links 
shown  on  AVS  would  be  made  before 
OSM.  The  theory  of  the  proposed 
regulation  is  that,  once  information  with 
respect  to  particular  ownership  or 
control  links  has  become  part  of  the 
AVS  and  accessible  to  regulatory 
authorities  across  the  country,  the 
responsibility  for  the  maintenance  of 
such  information  is  a  Federal 
responsibility.  Accordingly,  the  process 
for  challenging  such  information  should 
be  a  Federal  process. 

Paragraph  (a)(2)  of  proposed  {  773.24 
would  provide  that  an  applicant  or 
anyone  else  shown  in  AVS  in  an 
ownership  or  control  link  to  a  person 
cited  in  a  Federal  violation  notice  could 
challenge  the  status  of  such  violation  in 
accordance  with  the  provisions  of 
paragraphs  (b)  through  (d)  of  proposed 
§  773.24  and  in  accordance  with  the 
provisions  of  proposed  9  773.28.  which 
are  discussed  in  detail  below.  The 
procedures  applicable  would  be  similar 
to  those  described  in  paragraph  (a)(1)  of 
proposed  9  773.24. 

The  status  of  the  violation  means 
whether  the  violation  remains 
outstanding,  has  been  corrected,  is  in 
the  process  of  being  corrected,  or  is  the 
subject  of  a  good  faith,  direct 
administrative  or  judicial  appeal  to 
contest  the  validity  of  the  violation.  See 
30  CFR  773.15{b)(l)(i)-{ii).  This  usage  is 
carried  forward  into  paragraphs  (b)  and 
(c)  of  proposed  9  773.25  and  into  the 
provisions  of  paragraph  (b)(l){iv)  of 
proposed  9  773.26.  Again,  the  process  for 
challenging  the  status  of  a  Federal 
violation  would  be  a  Federal  process. 
Challenges  would  be  made  before  OSM. 

In  challenging  the  current  status  of  a 
violation  under  proposed  9  773.24  or 
773.25,  a  person  would  not  be  able  to 
challenge  the  existence  of  the  violation 
at  the  time  it  was  cited.  In  general,  the 
existence  of  the  violation  will  have  been 
established  by  prior  administrative  or 
judicial  proceedings  involving  the 
person  cited  in  the  violation  notice,  or 
by  such  person's  failure  to  exhaust  its 
available  remedies  in  a  timely  manner. 

OSM  believes  that  the  due  process 
rights  of  any  person  linked  to  a  violation 
by  ownership  or  control  are  adequately 
protected  if  die  person  has  the  right  to 
fully  challenge  such  link  and  the  current 
status  of  the  violation  prior  to  any  use  of 
the  link  for  permit  blocking  or 
rescission.  If  the  challenger  is  able  to 
show  that  it  is  not  linked  to  the  person 
cited  in  a  violation  notice,  then  It  will 
obviously  not  be  bound  by  the  prior 


administrative  or  judicial  proceedings 
involving  the  person  cited  or  by  such 
person's  failure  to  exhaust  its  remedies. 

If  a  person  linked  to  a  violation 
through  ownership  or  control  is  not  able 
to  show  that  the  link  is  erroneous,  and  is 
also  not  able  to  show  that  the  violation 
has  been  abated,  is  in  the  process  of 
being  abated,  or  is  the  subject  of  a  good 
faith  appeal,  the  person  will  be  subject 
to  permit  blocking  or  rescission.  If  a 
regulatory  authority  subsequently 
denies  a  permit  application  or  takes 
action  to  suspend  or  rescind  a  permit, 
the  person  will  have  an  opportunity  at 
that  point  to  litigate  the  existence  of  the 
violation,  see  53  FR  38879  (1988).  unless 
such  litigation  is  precluded.  e.g..  by  the 
doctrines  of  res  judicata  or  collateral 
estoppel.  OSM  specifically  requests 
comments  on  the  scope  of  review  that 
should  be  afforded  prior  to  any 
regulatory  authority  decision  to  deny  or 
rescind  a  permit. 

Paragraph  (a)(2]  of  proposed  9  773.24 
would  provide,  in  language  similar  to 
that  contained  in  paragraph  (a)(1)  of  the 
proposed  regulation,  that  the 
opportunity  to  challenge  the  status  of  a 
violation  is  not  available  to  any  person 
who  "is  boimd  by  a  prior  administrative 
or  judicial  determination  concerning  the 
status  of  the  violation."  Of  course,  a 
prior  adjudication  concerning  the  status 
of  a  violation  would  not  be  binding  with 
respect  to  a  claim  that  the  status  of  the 
violation  has  changed  since  the  prior 
adjudication. 

Paragraph  (a)(3)  of  proposed  9  773.24 
would  provide  that  any  applicant  or 
person  shown  in  AVS  to  be  linked  by 
ownership  or  control  to  a  person  cited  in 
a  State  violation  notice  would  be  able  to 
challenge  the  status  of  such  violation 
before  the  State  that  issued  the  violation 
notice.  Such  challenge  would  be  made  in 
accordance  with  such  State's  program 
equivalents  to  paragraphs  (b)  through 
(d)  of  proposed  9  773.24  and  proposed 
9  773.26.  Again,  such  challenge  would 
not  involve  the  existence  of  the  violation 
at  the  time  it  was  cited,  and  would  not 
be  available  if  the  challenger  is  bound 
by  a  prior  administrative  or  judicial 
determination  with  respect  to  status  of 
the  violation. 

Under  paragraph  (a)(3)  of  proposed 
9  773.24.  the  process  for  challenging  the 
status  of  the  State  violation  would  be  a 
State  process.  The  regulation  would 
assure  consistency  in  the  procedures 
used  by  the  various  States  by  requiring 
that  such  determinations  be  made  under 
State  equivalents  to  the  proposed 
Federal  regulations  governing  such 
status  determinations. 

Paragraph  (b)  of  proposed  9  773.24 
would  provide  that  a  person  seeking  to 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6.  1991  /  Proposed  Rules 45787 


challenge  ownership  or  control  links 
shown  in  AVS  or  the  status  of  Federal 
violations  submit  to  OSM  a  written 
explanation  of  the  basis  for  his  or  her 
challenge  and  provide  relevant 
evidentiary  materials  and  supporting 
documents.  Such  information  would  be 
submitted  to  the  Chief  of  OSM's  AVS 
Office  in  Washington,  DC. 

Paragraph  (c)  of  proposed  S  773.24 
would  provide  that  OSM  make  a  written 
determination  with  respect  to  the 
ownership  or  control  link  and/or  with 
respect  to  the  status  of  the  violation.  If 
an  ownership  or  control  link  has  been 
challenged,  OSM  would  determine 
whether  the  link  has  been  shown  to  be 
erroneous  or  has  been  rebutted. 

A  determination  that  a  link  was 
erroneous  means  that  the  facts  in  the 
case  show  that  no  ownership  or  control 
relationship  set  forth  in  30  CFR  773.5 
ever  existed.  For  instance,  if  an 
individual  is  shown  on  AVS  as  being 
linked  to  a  corporation  by  virtue  of  his 
or  her  position  as  an  officer  of  such 
corporation,  see  30  CFR  773.5(b)(1), 
evidence  demonstrating  that  such 
individual  is  not  and  has  never  been  an 
officer  of  the  corporation  would  support 
a  determination  that  an  ownership  or 
control  link  based  upon  such  a 
relationship  is  erroneous. 

A  determination  that  a  link  has  been 
rebutted  means  that,  while  the  facts  in 
the  case  show  that  a  presumed 
ownership  or  control  relationship  as  set 
forth  in  30  CFR  773.5(b)  existed, 
sufficient  evidence  has  been  presented 
to  demonstrate  that  the  "person  subject 
to  the  presumption  (did)  not  in  fact  have 
the  authority  directly  or  indirectly  to 
determine  the  manner  in  which  the 
relevant  surface  coal  mining  operation 
(was)  conducted  *  *  *"  See  30  CFR 
773.5(b).  Accordingly,  if  the  individual  in 
the  preceding  example  was,  in  fact,  an 
officer  of  the  corporation,  but  did  not 
have  authority  or  demonstrated  control 
over  the  conduct  of  the  surface  coal 
mining  operation,  the  presumption  of 
ownership  or  control  would  be  rebutted. 
A  detailed  discussion  of  the  types  of 
proof  and  the  standards  for  challenging 
ownership  or  control  links  is  provided 
below  in  the  discussion  of  proposed 
S  773.26.  Standards  for  challenging 
ownership  or  control  links  and  the 
status  of  violations. 

Paragraph  (c)  of  proposed  §  773.24 
further  provides  that  OSM  would  make 
a  determination  whether  the  violation  . 
remains  outstanding,  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal  within  the  meaning  of  30 
CFR  773.15(b)(1). 

Paragraph  (d)(1)  of  proposed  §  773.24 
would  provide  that,  if  OSM  has 


determined  that  the  ownership  or 
control  link  has  been  shown  to  be 
erroneous  or  has  been  rebutted  and/or 
that  the  violation  covered  by  the 
violation  notice  has  been  corrected, 
appropriately  appealed,  or  otherwise 
resolved  within  the  terms  of  30  CFR 
773.15{b)(l)(i)-(ii).  OSM  would  be 
required  to  provide  notice  of  its 
determination  to  the  permit  applicant  or 
other  person  challenging  the  link  or  the 
status  of  the  violation.  If  an  application 
is  pending,  OSM  would  also  notify  the 
regulatory  authority  before  whom  the 
application  is  pending.  Further,  OSM 
would  be  required  to  correct  information 
contained  in  AVS  to  reflect  the 
determination  which  has  been  made. 

Paragraph  (d)(2)  of  proposed  S  77324 
would  provide  that,  if  OSM  has 
determined  that  the  challenged 
ownership  or  control  link  has  not  been 
shown  to  be  erroneous  and  has  not  been 
rebutted,  and  that  the  violation  remains 
outstanding,  OSM  would  provide  notice 
of  its  determination  to  the  permit 
applicant  or  other  person  challenging 
the  link  or  the  status  of  the  violation.  If 
an  application  is  pending,  OSM  would 
also  notify  the  regulatory  authority 
before  whom  the  application  is  pending. 
Further,  OSM  would  be  required  to 
update  information  contained  in  AVS,  if 
necessary,  to  reflect  OSM's 
determinations. 

Paragraph  (d)(2)(i)  of  proposed 
§  773.24  would  provide  that  OSM  would 
serve  a  copy  of  its  decision  with  respect 
to  a  challenge  upon  the  applicant  or 
other  challenger  by  U.S.  certified  mail  or 
by  any  other  means  consistent  with  the 
rules  governing  service  of  a  summons 
and  complaint  under  Rule  4  of  the 
Federal  Rules  of  Civil  Procedure. 

The  date  of  service  of  the  decision 
will  set  a  date  certain  from  which  the 
time  for  appeals  will  begin  to  run.  The 
proposed  regulation  would  provide  that 
service  is  complete  upon  tender  of  the 
notice  or  of  the  mail  and  would  not  be 
deemed  incomplete  by  virtue  of  a 
challenger's  refusal  to  accept  the  notice 
or  mail.  The  theory  of  this  provision  is  to 
assure  that  a  challenger  not  be  able  to 
delay  the  running  of  the  time  for  appeal 
by  avoiding  or  refusing  service  of  OSM's 
decision  and  then  claiming  that  he  or 
she  was  never  served. 

Paragraph  (d)(2)(ii)  of  proposed 
§  773.24  would  provide  that  the 
applicant  or  other  challenger  could 
appeal  OSM's  decision  to  the 
Department  of  the  Interior's  Office  of 
Hearings  and  Appeals  (OHA)  within  30 
days  of  such  decision  in  accordance 
with  proposed  OHA  regulations  at  43 
CFR  4.1380  et  seq.  See  this  edition  of  the 
Federal  Register.  Paragraph  (d)(2)(ii) 
would  further  provide  that  OSM's 


decision  would  remain  in  effect  unless 
temporary  relief  was  granted  in 
accordance  with  proposed  OHA 
regulations  at  43  CFR  4.1386.  Id. 

The  proposed  regulation  would 
provide  all  challengers  to  an  OSM 
decision  in  these  matters  with  the 
opportunity  to  appeal  the  decision  to 
OHA.  Currently,  appeals  by  individuals 
from  OSM  decisions  with  respect  to 
information  contained  in  AVS  are  made 
to  the  Assistant  Secretary — Policy, 
Management,  and  Budget  under 
procedures  developed  under  the  Privacy 
Act  of  1974.  Appeals  by  entities  other 
than  individuals  are  made  to  OHA.  See 
Preamble  to  Requirements  for  Surface 
Coal  Mining  and  Reclamation  Permit 
Approval;  Ownership  and  Control;  Final 
Rule,  53  FR  38868  at  page  38879 
("Procedures  to  Amend  Applicant 
Violator  System  Information")  (October 
3, 1988).  OSM  believes  that  a  single, 
formal  process  of  appeal  for  both 
individuals  and  entities  will  promote 
consistency  for  both  the  public  and  the 
regulated  community. 

Paragraph  (d)(2)(ii)  of  proposed 
§  773.24  would  further  provide  for 
temporary  relief  from  OSM's  decision,  if 
OHA  granted  such  relief  in  accordance 
with  proposed  OHA  regulations  at  43 
CFR  4.1386.  The  filing  of  an  appeal 
would  not  automatically  suspend  the 
use  of  the  information  in  AVS  during  the 
pendency  of  such  appeal.  The  challenger 
would  have  to  explicitly  seek  such  relief 
in  appeal  proceedings  before  OHA. 

Under  its  proposed  regulations,  OHA 
would  apply  the  criteria  of  section  525(c) 
cf  the  Act,  30  U.S.C.  1275(c).  to 
determine  whether  such  temporary  relief 
was  warranted.  See  proposed  OHA 
leguIaHons  at  43  CFR  4.1386.  To  grant 
temporary  relief  under  such  criteria, 
OHA  would  have  to  find  that  the 
challenger  has  a  substantial  likelihood 
of  prevailing  in  his  appeal  of  the  OSM 
decision  and  that  temporary  relief,  if 
granted,  would  not  adversely  affect  the 
health  or  safety  of  the  public  or  cause 
significant,  imminent  environmental 
harm  to  land,  air,  or  wafer  resources. 
See  this  edition  of  the  Federal  Register. 

In  determining  whether  the  granting  of 
temporary  relief  would  cause 
significant,  imminent  environmental 
harm.  OHA  would  not  attempt  to  decide 
whether  a  denial  of  temporary  relief 
would  compel  the  applicant  or  other 
challenger  to  abate  a  violation  posing 
such  harm.  It  is  not  the  intent  of  the 
proposed  rules  to  force  a  person  to 
abate  a  violation  even  if  he  or  she  is 
able  to  show  a  substantial  likeUhood 
that  he  or  she  had  no  ownership  or 
control  over  the  operation  that  is  in 
violation. 
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lostead.  OHA  wo^ld  focuis  its 
attention  on  the  compliance  history  of 
those  persons  who  c|o  appear  to  have 
had  ownership  or  control  over 
operations  in  violation,  to  determine 
whether  the  granting  of  temporary  relief 
would  pose  a  risk  of  significant, 
imminent  environmental  harm  at  sites 
for  which  new  permits  could  be  issued 
during  the  pendencyjof  the  appeal 
process.  i 

K.  Section  773.25— Procedures  for 
Challenging  Ownership  or  Control  Links 
Prior  to  Entry  in  A  VS 

Proposed  %  77^25  is  a  new  section 
and  represents  OSM*8  desire  to  enhance 
procedural  safeguards  in  its 
development  and  implementation  of 
AVS.  In  substance,  t^e  proposed 
regulation  %vould  prospectively  require 
that  OSM  or  a  State  regulatory  authority 
provide  notice  to  those  persons  who  are 
actively  involved  in  ^urface  coal  mining 
operations  and  who  are  linked  to  a 
violation  through  ownership  or  control 
before  such  link  infotmation  is 
incorporated  into  AVS.  Such  persons 
would  then  have  an  Opportunity  to 
challenge  such  infoniiation. 

OSM  believes  that  adequate  due 
process  rights  to  notiice  and  an 
opportunity  to  be  heard  are  afforded  by 
current  practices  which  permit  a 
challenge  to  ownership  or  control  and 
violation  informatioi^  after  it  is 
incorporated  Into  AVS.  Such  challenges 
can  be  made  current^  both  within  the 
context  of  a  permit  amplication  and 
independent  of  such  an  application. 
OSM  believes  that  these  opportunities 
suffice  to  pass  constitutional  muster.  See 
Preamble  to  RequireQients  for  Surface 
Coal  Mining  and  Reclamation  Permit 
Approval:  Ownership  and  Control;  Final 
Rule.  53  FR  38888  at  ttage  38885  ("Due 
Process  Provided")  a^d  at  page  38879 
("Procedures  to  Amend  Applicant 
Violator  System  Information")  (October 
3. 1988). 

Nevertheless,  som«  members  of  the 
regulated  community  believe  that  it  is 
unfair  to  incorporate  information  linking 
persons  to  violators  ifito  AVS  l>efore 
giving  such  persons  an  opportunity  to 
challenge  such  infonaation.  To  the 
extent  that  persons  perceive  the  system 
as  fair,  they  may  be  more  willing  to 
comply  with  the  ActlAlsa  the  accuracy 
of  the  AVS  in  identifying  links  between 
persons  and  violators  could  be 
augmented  by  providing  the  right  to 
challenge  informatioa  prior  to  the 
incorporation  of  8uch(  information  into 
AVS.  The  process  of  reviewing  and 
responding  to  such  challenges  may  also 
enhance  the  completeness  of  the  AVS 
database. 


OSM  believes  that  the  credibility  of 
the  AVS  with  the  public  the  regulated 
community,  and  State  regulatory 
authorities  wUl  be  reinforced  by 
enabling  persons  to  challenge 
information  before  such  information  is 
incorporated  into  AVS.  Thus,  OPM 
proposes  to  go  beyond  constitutional 
due  process  requirements  and  to  provide 
notice  and  the  opportunity  to  be  heard 
to  any  person  who  Is  actively  involved 
in  a  surface  coal  mining  operation  and 
who  OSM  believes  is  linked  to  a 
violator,  prior  to  the  incorporation  of 
such  information  into  AVS. 

As  part  of  OSMs  ongoing 
development  of  AVS.  OSM  is  currently 
conducting  research  to  identify  the 
owners  and  controllers  of  surface  coal 
mining  operations,  including  those 
operations  not  identified  as  being  in 
violation  of  SMCRA  or  other  laws. 
When  OSM  completes  its  research  with 
respect  to  a  surface  coal  mining 
operation  not  cxurently  part  of  the  AVS 
database,  OSM  routinely  attempts  to 
provide  notice  and  the  opportunity  to 
challenge  such  information  to  the 
owners  and  controllers  of  such 
operation  prior  to  the  loading  of  such 
information  into  the  AVS  database. 
OSM  is  also  providing  notice  to  permit 
applicants  of  their  ownership  or  control 
links  to  surface  coal  mining  operations 
currently  incorporated  into  the  AVS 
database.  Where  OSM  has  already 
provided  a  person  with  prior  notice  of 
an  ownership  or  control  link  to  a  surface 
coal  mining  operation,  whether  or  not 
such  surface  coal  mining  operation  is 
identified  as  being  in  violation  of 
SMCRA  or  other  laws  at  the  time  of 
such  notice.  OSM  would  consider  that 
the  notice  requirements  of  proposed 
§  773.25  have  been  fulfilled. 

Paragraph  (a)(1)  of  proposed  §  773.25 
would  provide  for  prior  notice  and  an 
opportunity  to  challenge  to  a  person 
linked  to  Federal  or  State  violation 
notices,  subject  to  certain  exceptions 
listed  in  paragraph  (a)(2)  of  the 
proposed  regulation  which  are  discussed 
below.  The  provisions  of  paragraph 
(a)(1)  and  S  773.25  are  designed  to  deal 
with  ownership  and  control  links  not 
previously  entered  into  AVS.  The 
beneficiary  of  such  prior  notice  would 
be  a  person  who  has  owned  or 
controlled  a  surface  coal  mining  and 
reclamation  operation  that  has  lieen 
active  within  the  previous  12  months 
from  the  date  that  a  link  between  such 
person  and  a  violator  has  been 
identified. 

A  basis  for  limiting  the  class  of 
persons  who  will  receive  notice  of 
ownership  or  control  links  prior  to 
listing  on  AVS  is  the  sheer  number  of 


potential  recipients  of  such  notice. 
Given  the  potentially  huge  number  of 
persons  who  could  come  onto  the  AVS 
as  owners  or  controllers  in  the  future, 
OSM  has  determined  that  it  would  be 
impossible  to  provide  prior  notice  to  all 
such  persons  without  paralyzing  AVS  In 
service  of  such  notice. 

Further,  providing  notice  to  people 
who  have  been  actively  involved  in 
mining  within  the  past  year  increases 
the  probability  that  notice  is  provided  to 
those  who  would  need  such  prior  notice. 
Persons  who  have  been  actively 
involved  in  surface  coal  mining  and 
reclamation  operations  within  the  past 
year  are  more  likely  to  be  applying  for 
new  permits  than  those  who  have  been 
out  of  the  mining  business  for  over  a 
year. 

Accordingly,  the  class  of  those  to 
receive  prior  notice  would  be  limited  to 
those  who  have  been  active  in  surface 
coal  mining  and  reclamation  operations 
within  the  previous  12  months. 

Paragraph  (a)(2)  of  proposed  §  773.25 
would  provide  that  the  provisions 
requiring  prior  notice  would  not  apply  to 
any  ownership  or  control  link  identifled 
as  a  result  of  the  application  review 
process  set  forth  in  sections  30  CFR 
773.15(b),  proposed  S  773.22.  and 
proposed  9  773.23,  nor  to  the 
improvidently  issued  permit  process  set 
forth  in  30  CFR  773.2a  30  CFR  773.21. 
and  30  CFR  843.21.  since  those 
provisions  already  require  notice  and  an 
opportunity  to  be  heard. 

Paragraph  (b)  of  proposed  {  773.25 
would  provide  that  the  agency  which 
identified  the  ownership  or  control  link 
would  provide  written  notice  to  the 
person  of  such  link  and  of  the 
opportunity  to  challenge  the  link  or  the 
status  of  the  violation  according  to  the 
provisions  of  paragraph  (c)  of  proposed 
§  773.25.  Thus,  if  OSM  identifies  the 
link,  OSM  would  provide  the  notice  to 
the  person.  If  a  State  regulatory 
authority  identifies  the  ownership  or 
control  link,  the  State  regulatory 
authority  would  provide  the  required 
notice.  The  paragraph  would  further 
require  that  such  notice  be  provided 
prior  to  the  entry  of  the  link  information 
into  AVS.  If  a  State  does  not  provide  the 
required  notice,  however,  O^  is  not 
precluded  from  doing  so. 

Paragraph  (b)  of  proposed  1 773.25 
would  further  require  that  such  notice 
be  served  on  the  person  by  certified 
mail,  or  by  any  means  consistent  with 
the  rules  governing  service  of  a 
summons  and  complaint  under  rule  4  of 
the  Federal  Rules  of  Civil  Procedure. 
Service  would  be  considered  complete 
upon  tender  of  the  notice  or  of  the  mail 
and  would  not  be  deemed  incomplete 
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because  of  a  refusal  of  acceptance  by 
the  person  to  be  served.  Similar  methods 
of  service  have  been  proposed  for  the 
service  of  OSM's  decision  as  to  a 
challenge  of  an  ownership  or  control 
link  under  the  provisions  of  paragraph 
(d)(2){i)  of  proposed  §  773.24.  The 
discussion  and  rationale  previously 
provided  in  this  Preamble  with  respect 
to  paragraph  (d)(2)(i)  of  proposed 
S  773.24  is  equally  applicable  here. 

In  general,  the  procedures  for 
challenging  ownership  or  control  links 
before  such  links  are  incorporated  into 
AVS  are  consistent  with  the  procedures 
for  challenging  information  already 
contained  in  AVS.  The  major  difference 
between  the  two  procedures  would  be 
that  a  challenge  to  ownership  or  control 
information  already  shown  on  AVS 
would  be  addressed  only  to  OSM.  In 
contrast  to  this,  where  a  State  regulatory 
authority  identifies  an  ownership  or 
control  link  not  yet  shown  on  AVS  and 
provides  notice  to  the  person  so  linked, 
a  challenge  to  such  information,  prior  to 
its  entry  into  AVS.  would  be  addressed 
to  the  State  regulatory  authority. 

The  basis  for  providing  that  a 
challenge  be  made  to  the  State 
regulatory  authority  prior  to  the  entry  of 
the  ownership  or  control  Information 
into  AVS  is  that  the  proposed  link  to  a 
State  violation  notice  has  been 
identified  by  the  State  and  closely 
connected  to  enforcement  of  the  State's 
regulatory  program  under  SMCRA.  The 
State  would  have  a  strong  interest  in  the 
resolution  of  such  a  challenge.  Also,  it  is 
reasonable  to  assume  that  die  State  has 
custody  of.  or  convenient  access  to.  the 
information  vWiich  forms  the  basis  of  the 
proposed  link.  Accordingly,  a  challenge 
would  be  conveniently  made  in  the 
State  forum.  Further,  the  information  has 
not  yet  entered  AVS  and  become  part  of 
the  Federal  information  stream.  Under 
such  circumstances,  any  Federal  interest 
in  the  resolution  of  such  a  challenge  is 
outweighed  by  the  State  interests  in  a 
challenge  to  State-identified  links  prior 
to  their  entry  into  AVS. 

Paragraph  (c)(1)  of  proposed  §  773.25 
would  require  that  a  person  seeking  to 
challenge  the  link  submit  a  written 
explanation  of  the  basis  for  the 
challenge,  along  with  any  relevant 
evidentiary  materials  and  supporting 
documents,  to  the  agency  providing 
notice  within  30  days  of  service  of  the 
notice.  Under  the  paragraph  (c)(1),  a 
challenge  could  not  be  initiated  by  a 
person  who  is  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  matter. 

Paragraph  (c)(2)  of  proposed  |  773.25 
would  provide  that,  when  the  agency 
providing  prior  notice  it  OSM,  die 
person  challenging  the  information 


would  send  his  or  her  written 
explanations  and  materials  to  OSM  at 
the  address  provided  in  paragraph  (b)  of 
proposed  §  773.24.  Paragraph  (c)(2)  of 
proposed  t  773.25  would  further  provide 
that  OSM  make  its  decision  with  respect 
to  such  challenges  in  accordance  with 
the  provisions  of  paragraph  (c)  of 
proposed  S  773.24  and  the  provisions  of 
proposed  |  773.28.  Appeals  of  OSM's 
decision  would  be  undertaken  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  proposed  i  773.24. 

Paragraph  (c)(3)  of  proposed  |  773.25 
would  provide  that,  where  the  agency 
providing  notice  to  a  person  of  an 
ownership  or  control  link  is  a  State 
regulatory  authority,  the  State  program 
equivalents  to  paragraphs  (b)-{d)  of 
proposed  S  773.24  and  to  proposed 
S  773.28  would  apply. 

Paragraph  (d)  of  proposed  i  773.25 
would  providie  that,  if  no  written 
explanation  is  provided  within  30  days 
of  the  service  of  the  notice  on  the 
person,  or  if  OSM  or  the  State  regulatory 
authority  determines  that  the  challenge 
to  the  ownership  or  control  link  is  not 
well  taken  and  that  the  violation 
covered  by  the  notice  remains 
outstanding,  the  agency  making  such 
determination  would  be  required  to 
prompUy  enter  the  bnk  information  into 
AVS.  If  temporary  relief  from  the 
agency's  determination  has  been 
granted  in  accordance  with  the 
provisions  of  proposed  OHA  regulations 
at  43  CFR  4.1386  or  in  accordance  with 
the  equivalent  State  program,  then  the 
agency  would  not  enter  such 
information  pending  a  decision  upon  the 
challenger's  appeal  to  OHA  or  to  the 
State  reviewing  authority.  The  purpose 
of  paragraph  (d)  of  proposed  S  77X25  is 
to  provide  for  fmality  in  the  process  of 
giving  notice  and  an  opportunity  to 
challenge  ownership  and  control  link 
information  prior  to  the  entry  of  such 
information  into  AVS. 

OSM  intends  that  the  provisions  of 
proposed  9  773.25  operate  prospectively 
for  information  to  be  incorporated  into 
AVS  after  the  effective  date  of  this 
regulation.  As  stated  above,  OSM 
believes  that  current  procedures 
adequately  protect  due  process  rights. 
OSM  has  also  made  concerted  efforts  to 
verify  information  currently  contained  in 
the  AVS  database.  The  effect  of 
imposing  the  provisions  of  the  proposed 
section  retroactively  to  information 
currently  in  AVS  would  be  to  hinder  the 
current,  necessary  use  of  the  AVS  in  the 
permit  applicaUon  process.  Accordingly, 
OSM  wriU  use  information  currently 
shown  on  AVS,  along  with  other 
information  available  to  OSM,  as  the 
basis  for  making  decisions  with  respect 
to  permit  applications. 


L  Section  773.^— Standards  for 
Challenging  Ownership  or  Control  Links 

and  the  Status  of  Violations 

Proposed  9  773.26  would  establish 
standards  for  challenges  to  ownership 
or  control  links  and  for  challenges  to  the 
status  of  violations.  The  proposed 
section  would  allocate  responsibilities     - 
between  OSM  and  State  regulatory 
authorities  for  resolving  issues  related  to 
ownership  and  control  and  would 
provide  the  substantive  criteria  for 
resolving  such  issues. 

Paragraph  (a)  of  proposed  9  773.28 
provides  that  its  provisions  would  be 
applicable  to  any  challenge  concerning 
an  owmership  or  control  link  or  the 
status  of  a  violation  when  such 
challenge  is  made  under  the  provisions 
of  30  CFR  773.20  and  30  CFR  773.21 
(improvidently  issued  permits); 
proposed  99  773.23  (the  regulatory 
authority's  review  of  owmership  or 
control  and  violation  information). 
773JM  (procedures  for  challenging 
ownership  or  control  links  shown  in 
AVS).  and  773.25  (procedures  for 
challenging  ownership  or  control  links 
prior  to  entry  in  AVS):  or  30  CFR  part 
775  (administrative  and  judicial  review 
of  permitting  decisions). 

Paragraph  (b)  of  proposed  9  773.26 
would  provide  the  basic  allocation  of 
authority  among  regulatory  authorities 
to  make  decisions  with  respect  to 
ownership  or  control  and  with  respect  to 
the  status  of  violations. 

Paragraph  (b)(l)(i)  of  proposed 
9  773.28  would  provide  that  the 
regulatory  authority  before  which  an 
application  is  pending  would  have 
authority  for  making  decisions  with 
respect  to  the  ownership  or  control  of 
the  applicant.  Such  regulatory  authority 
has  responsibility  for  reviewing 
information  submitted  by  the  appUcant 
and  other  available  information  to 
ensure  that  complete  identification  of 
the  applicant's  ownership  or  control 
links.  See  discussion  above  with  respect 
to  proposed  9  773.22,  Verification  of 
ownership  or  control  apphcation 
information.  Accordingly,  that 
regulatory  authority  would  be  in  the 
best  position  to  make  an  informed 
decision  with  respect  to  ownership  or 
control  links  to  the  applicant 

Paragraph  (bKl)(ii)  of  proposed 
9  773.26  would  provide  that  the 
regulatory  authority  that  issued  a  permit 
would  have  authority  for  making 
decisions  with  respect  to  the  ownership 
or  control  of  the  permittee.  Such 
decisions  would  be  necessary  in 
determining  whether  the  permit  was 
improvidently  issued,  pursuant  to  90 
CFR  773.20.  The  regulatory  authority 
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improvidently  issued  would  determine 
for  itself  the  ownership  or  control  of  the 
applicant  or  permittee,  but  it  would 
defer  to  the  regulatory  authority  that 
issued  a  violation  notice  for  a 
determination  of  the  ownership  or 
control  of  the  violator.  The  application 
would  be  blocked  or  the  permit  would 
be  found  improvidently  issued  if  any 
owner  or  controller  of  the  applicant  or 
permittee  were  also  an  owner  or 
controller  of  a  violator,  as  determined 
by  the  respective  regulatory  authorities. 

Paragraph  (b)(3)  of  proposed  9  773.26 
would  provide  that  the  authority  of  State 
regulatory  authorities  to  make  decisions 
with  respect  to  ownership  or  control 
links  or  the  status  of  violations  is 
subject  to  OSM's  oversight  authority 
under  30  CFR  parts  733,  842,  and  843. 
Under  paragraph  (b)(3)  of  proposed 
S  773.26,  when  OSM  disagreed  with  a 
.  decision  of  a  State  regulatory  authority, 
it  would  take  action,  as  appropriate, 
under  proposed  S  843.24,  Oversight  of 
State  permitting  decisions  with  respect 
to  ownership  or  control  or  the  status  of 
violations. 

Under  paragraph  (b)(3)  of  proposed 
i  773.26,  OSM's  review  would  be 
conducted  in  a  manner  consistent  with 
normal  oversight  and  OSM's  desire  to 
maintain  the  integrity  of  the  AVS. 
Accordingly,  OSM  would  review  data 
entered  into  AVS  by  the  States  and  the 
process  by  which  the  States  make 
decisions  regarding  ownership  and 
control  links  to  the  extent  necessary  to 
insure  the  integrity  of  the  AVS.  While 
OSM  would  not  review  every  individual 
ownership  and  control  decision  made  by 
a  State  regulatory  authority,  it  is 
probable  that  in  the  exercise  of  its 
oversight  authority,  OSM  would  review 
particular  decisions  with  a  view  to 
determining  whether  the  State 
regulatory  authority  complied  with  the 
provisions  of  its  approved  program. 

Further,  if  it  comes  to  OSM's  attention 
that  provisions  of  a  State  program  have 
created  an  ownership  or  control  link  to  a 
violation  where  comparable  Federal 
provisions  would  not  generate  a 
presumptive  ownership  or  control  link 
under  30  CFR  773.5(b),  OSM  will 
consider  whether  placement  of  the  link 
information  into  AVS  is  appropriate.  For 
instance,  a  State  regulatory  program 
might  provide  that  a  five  percent  or 
greater  shareholder  of  an  entity  is 
presumed  to  be  an  owner  or  controller 
of  the  entity.  Such  a  provision  is  more 
stringent  than  the  comparable  Federal 
provision  at  30  CFR  773.5(b)(5),  which 
presumes  that  only  ten  percent  or 
greater  shareholders  are  owners  or 
controllers.  OSM  would  probably  not 
include  such  a  State  link  into  AVS, 
unless  there  is  some  other  basis  to 


support  the  link  which  is  no  more 
stringent  than  the  comparable  Federal 
provisions  contained  in  30  CFR  773.5.  If 
the  State  regulatory  authority  has 
already  entered  such  information  into 
AVS,  OSM  would  consider  whether 
continuation  of  the  link  in  the  AVS 
database  is  appropriate. 

Paragraph  (c)  of  proposed  9  773.26 
would  establish  evidentiary  standards 
applicable  to  the  formal  and  informal 
review  of  ownership  or  control  links  and 
the  status  of  violations. 

Paragraph  (c)(1)  of  proposed  9  773.26 
would  provide  that  in  any  formal  or 
informal  review  of  an  ownership  or 
control  link  or  of  the  status  of  a 
violation,  the  agency  responsible  for 
making  a  decision  would  be  required  to 
first  make  a  prima  facie  determination 
or  showing  that  the  link  exists  or  that 
the  violation  remains  outstanding.  A 
prima  facie  determination  would  be 
made  when  the  agency  is  reviewing  the 
evidence  itself,  in  an  informal  process;  a 
prima  facie  showing  would  be  made 
when  the  agency's  determination  is  the 
subject  of  a  formal  administrative  or 
judicial  review  process.  When  the 
agency  makes  such  a  determination  or 
showing,  the  person  seeking  to  challenge 
the  link  or  the  status  of  the  violation 
would  then  have  the  burden  of  proving 
the  necessary  elements  of  his  or  her 
challenge  to  the  link  or  to  the  status  of 
the  violation  by  a  preponderance  of  the 
evidence. 

Under  paragraph  (c)  of  proposed 
9  773.26,  a  challenger  of  a  link  to  a 
violation  would  have  to  prove  at  least 
one  of  three  proposed  conclusions  by  a 
preponderance  of  the  evidence  to 
succeed  in  his  or  her  challenge. 

First,  under  paragraph  (c)(l)(i)  of 
proposed  9  773.26,  a  challenger  could 
prove  that  the  facts  relied  upon  by  the 
responsible  agency  to  establish 
ownership  or  control  within  the  terms  of 
30  CFR  773.5(a)  or  to  establish  a 
presumption  of  ownership  or  control 
under  30  CFR  773.5(b)  do  not  or  did  not 
exist. 

For  instance,  a  person  is  deemed  to  be 
an  owner  or  controller  of  a  surface  coal 
mining  operation,  under  the  provisions 
of  30  CFR  773.5(a)(1),  if  he  or  she  was  a 
permittee  of  such  operation.  A  person 
could  successfully  challenge  this 
conclusion  by  demonstrating  that 
anotWer  person  with  a  similar  name, 
rather  than  the  challenger,  was  in  fact 
the  permittee.  Pursuant  to  30  CFR 
773.5(b)(1),  a  person  is  presumed  to  be 
an  owner  or  controller  of  an  entity  if  he 
or  she  is  an  officer  of  the  entity.  A 
person  could  demonstrate  that  he  or  she 
never  been,  in  fact,  an  officer  of  the 
entity. 
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Paragraph  ic)(l)(ii)  of  proposed 
S  773.26  would  provide  that  a  person 

subject  to  a  presumption  of  ownership 
or  control  under  30  CFR  773.5(b)  could 
rebut  such  presumption  by 
demonstrating  that  he  or  she  does  not  or 
did  not  in  fact  have  the  authority 
directly  or  indirectly  to  determine  the 
manner  in  which  surface  coal  mining 
operations  are  or  were  conducted.  Such 
demonstration  would  be  made  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  proposed  8  773.26. 

For  instance,  a  person  presumed  to  be 
an  owner  or  controller  of  a  corporation 
by  reason  of  being  an  ofncer  in  such 
corporation.  30  CFR  773.5[b)(l),  could 
demonstrate  that  he  or  she  did  not  have 
authority  indirectly  or  directly  to 
determine  the  manner  in  which  surface 
coal  mining  operations  are  or  were 
conducted  by  such  corporation. 
Paragraph  (c)(l)(iii)  of  proposed 

.  §  773.26  would  provide  that  a  challenger 
could  prove  that  the  violation  covered 
by  a  violation  notice  did  not  exist,  has 
been  corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal  within  the  meaning  of  30 
CFR  773.15(b)(1).  As  noted  previously 
with  respect  to  proposed  §  773.24,  a 
person  challenging  the  status  of  a 
violation  under  proposed  S  773.24  or 
773.25  would  not  be  able  to  challenge 
the  existence  of  the  violation  at  the  time 
it  was  cited.  The  existence  of  the 
violation  could  be  challenged,  however, 
in  a  proceeding  under  30  CFR  773.20- 
773.21  (involving  improvidently  issued 
permits)  or  30  CFR  part  775  (involving 
administrative  or  judicial  appeals  of 
p>ermit(ing  decisions),  unless  the 
challenger  had  failed  to  take  timely 
advantage  of  a  prior  opportunity  to 
htigate  the  violation  or  was  bound  by  a 
previous  administrative  or  judicial 
determination  concerning  the  existence 
of  the  violation. 

Paragraph  (c)(2)  of  proposed  S  773.26 
would  describe  the  type  of  evidence  that 
a  person  challenging  of  an  ownership  or 
control  link  or  the  status  of  a  violation 
would  have  to  present  to  meet  the 
burden  of  proof  by  a  preponderance  of 
the  evidence.  The  projjosed  regulation 
would  provide  that  the  evidence 
presented  be  probative.  reUable.  and 
substantial.  See  5  U.S.C  558(d). 

Paragraph  (c)(2)  of  proposed  S  773.28 
provides  a  list  of  examples  of  such 
evidence  for  proceedings  before  the 
"responsible  agency"  (the  agency  with 
responsibility  for  making  a  decision 
with  respect  to  a  challenge)  and  for 
proceedings  before  administrative  or 
judicial  tribunals  reviewing  the 
decisions  of  the  responsible  agency.  The 
list  of  the  types  of  acceptable  evidence 
is  intended  to  be  illustrative,  not 


exhaustive.  It  is  expected  that 
regulatory  authorities  would  add  to  this 
list  as  they  develop  experience  in 
making  determinations  under  the 
proposed  regulation. 

Paragraph  (c)(3](i)  of  proposed 
§  773.26  focuses  upon  proceedings 
before  the  responsible  agency.  The  list 
of  examples  includes  documents  which 
are  likely  to  be  truthful  and  which  have 
certain  indicators  of  reliability  which  go 
beyond  the  mere  assertions  of  the 
individuals  presenting  the  evidence. 

Paragraph  (c)(3)(i)(A)  of  the  proposed 
section  would  provide  that  a  challenger 
may  submit  affidavits  setting  forth 
specific  facts  concerning  the  scope  of 
responsibility  of  the  various  owners  or 
controllers  of  an  applicant,  a  permittee, 
or  any  person  cited  in  a  violation  notice; 
the  duties  actually  performed  by  such 
owners  or  controllers;  the  beginning  and 
ending  dates  of  such  owners'  or 
controllers'  affiliation  with  the 
applicant,  permittee,  or  person  cited  In  a 
violation  notice;  and  the  nature  and 
details  of  any  transaction  creating  or 
severing  an  ownership  or  control  link;  or 
.  specific  facts  concerning  the  status  of 
the  violation. 

The  proposed  regulation  would 
require  proof  of  specific  facts  reflecting 
upon  issues  which  would  be  essential  to 
the  rebuttal  of  presumptions  as  provided 
by  paragraph  (d)  of  proposed  S  773.28, 
which  is  discussed  in  this  Preamble 
below. 

The  theory  underlying  the  use  of 
affidavits  proposed  by  paragraph 
(cl(3)(i){A)  of  proposed  9  773.26  is  that 
affidavits  have  certain  indicators  of 
reliability.  They  are  made  under  oath 
before  a  government  official  licensed  to 
witness  such  oaths,  a  notary  public. 
Further,  affidavits  are  recognized  as 
evidence  sufficient  to  support  a  motion 
for  summary  judgment  in  civil  litigation. 
See  Rule  56  of  the  Federal  Rules  of  QvU 
Procedure. 

Paragraph  (c)(3](i)(B)  and  (c)(3)(i)(C) 
of  proposed  §  773.26  each  look  to  official 
certification  as  the  basis  for  the 
reliability  of  a  submitted  document. 
Paragraph  (c)(3)(i)(B)  would  allow  for 
submission  of  certified  copies  of 
corporate  minutes,  stock  ledgers, 
contracts,  purchase  and  sale 
agreements,  leases,  correspondence,  or 
other  relevant  company  records. 
Paragraph  (c)(3)(i)(C)  would  allow  for 
submission  of  certified  copies  of 
documents  filed  with  or  issued  by  any 
State.  Municipal,  or  Federal 
governmental  agency. 

Paragraph  (c)(3)(i)(D)  of  proposed 
S  773.26  would  provide  for  a  challenger's 
submission  of  an  opinion  of  counsel  in 
support  of  his  or  her  position.  Such 
opinion  would  be  appropriate  for 


submission  when  it  is  supported  by 
evidentiary  materials  and  when  it  is 
rendered  by  an  attorney  who  certifies 
that  he  or  she  has  personally  and 
diligently  investigated  the  facts  of  the 
matter  and  that  he  or  she  is  qualified  to 
render  the  opinion. 

Such  opinion  is  similar  in  type  to  that 
provided  by  counsel  to  an  adversary 
party  as  to  title,  tax  issues,  or 
environmental  compliance  in  real  estate 
transactions.  The  indicator  of  reliability 
in  this  document  is  that  the  attorney  is 
required  to  do  a  comprehensive  personal 
investigation  as  the  basis  for  his  or  her 
opinion  and  to  offer  his  or  her  opinion 
subject  to  professional  standards  and 
possible  sanctions  for  the  violations  of 
such  standards.  In  addition,  under  the 
proposed  regulation,  the  attorney's 
opinion  by  itself  would  not  be  enough. 
Evidentiary  materials  would  need  to  be 
submitted  along  with  such  opinion. 

Paragraph  (c)(3)(ii)  of  proposed 
9  773.26  would  provide  that  when  the 
decision  of  the  responsible  agency  is 
reviewed  by  an  administrative  or 
judicial  tribunal,  the  challenger  could 
present  any  evidence  to  such  tribunal 
which  is  admissible  under  the  rules  of 
the  tribunal.  Under  the  proposed 
regulation,  however,  the  evidence 
submitted  would  still  have  to  be 
probative,  credible,  and  substantial. 
Paragraph  (d)  of  proposed  9  773.26 
represents  OSM's  attempt  to  offer 
substantive  standards  which  would 
establish  what  must  be  proved  by  those 
seeking  to  rebut  the  presiunptions  of 
ownership  or  control  contained  in 
current  9  773.5(b)  of  this  title.  Proof  of 
that  facts  set  forth  in  the  proposed 
regulation  would  establish  that  the 
presumed  owner  or  controller  did  not,  in 
fact,  have  the  authority  direcUy  or 
indirectly  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  was  conducted,  under  the 
provisions  of  30  CFR  773.5(b). 

In  general,  the  proposed  standards 
would  allow  a  presumed  owner  or 
controller  to  demonstrate  that  he  or  she 
lacked  control  over  a  surface  coal 
mining  operation  by  presenting  evidence 
that  he  or  she  achially  lacked  authority 
directly  or  indirectly  to  determine  the 
manner  in  which  the  relevant  surface 
coal  mining  operation  would  be 
conducted.  In  the  alternative,  with 
respect  to  a  presumed  owner  or 
controller  of  a  violator,  the  person  could 
present  evidence  that  he  or  she  took  all 
reasonable  steps  within  his  or  her 
authority  to  cause  the  violation  to  be 
abated  and  that  such  abatement  was 
prevented  by  those  in  actual  control  of 
the  mining  operation.  If  a  person  has 
done  all  that  he  or  she  can  do  to  bring 
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about  abatement  ar  d  abatement  is 
prevented  by  others .  then  the  person 
does  not  have  true  control  of  the  surface 
coal  mining  operatii  m. 

If  a  person  intends  to  prove  non- 
control  through  attempted  abatement,  he 
or  she  would  be  required  to  demonstrate 
what  efforts  he  or  s  le  took  to  compel 
abatement  during  h:  s  or  her  tenure  as  an 
owner  or  controller.  The  basis  for  this 
approach  is  that  pe(  pie  may  change  jobs 
or  sell  their  shares.  \  person  may  not 
currently  control  a  jurface  coal  mining 
operation  and,  there  fore,  be  unable  at 
present  to  compel  tl  e  violator  to  abate 
an  outstanding  violt  tion.  Thus,  the  proof 
of  his  or  her  current  inability  to  bring 
about  abatement  miiy  merely 
demonstrate  a  current  lack  of  control.  If 
a  person  previously  had  the  capacity  to 
compel  the  surface  i  oal  mining 
operation  to  abate  t  le  violation, 
however,  and  such  ( apacity  was  not 
exercised  while  the  iriolation  was 
outstanding,  it  is  re£  sonable  to  hold 
such  person  accoun  able  for  the 
unabated  violation. 

The  test  of  contro  should  look  to  the 
time  that  a  person  m  as  in  the  presumed 
ownership  or  contro  i  relationship  and 
would  have  been  ab  le  to  fully  exercise 
the  powers  of  such  <  relationship.  If  a 
presumed  owner  or  :ontroller  is  seeking 
to  prove  a  lack  of  cc  ntrol  by  virtue  of  an 
actual,  unsuccessful  abatement  attempt, 
.  such  abatement  effart  is  meaningful  as 
an  indicator  of  non-i  :ontrol  if  it  was 
undertaken  when  th ;  violation  occurred 
or  during  the  period  of  a  person's  tenure 
in  the  relationship  w  hich  forms  the  basis 
for  presuming  that  h  a  or  she  is  an  owner 
or  controller. 

Further,  a  person  ;ould  have  a  number 
of  different  types  of  presumptive  links  to 
an  entity.  He  or  she  :ould  be  a 
shareholder,  a  direc  or,  an  o^cer,  and  a 
person  with  authorii  y  to  commit  the 
assets  of  an  entity. '  "he  proof  which 
successfully  rebuts  (  ne  type  of 
ownership  or  contra  link  to  an  entity 
would  not  automatic  ally  rebut  another 
link  to  the  same  enti  ty.  Thus,  a  person 
could  rebut  one  owr  ership  or  control 
link  to  an  entity  and  still  be  considered 
an  owner  or  controller  based  on  another 
type  of  link. 

Also,  there  can  be  multiple  owners  or 
controllers  of  an  ent  ty.  Proof  that  one 
person  is  not  an  owi  ler  or  controller 
does  not  necessarilj  mean  that  another 
person  is  an  owner  ( ir  controller. 
Conversely,  proof  tl  at  one  person  is  not 
an  owner  or  control  er  does  not  mean 
that  another  person  is  also  not  an  owner 
or  controller.  An  enl  ity  does  not  have  to 
have  a  single  owner  or  controller. 
Instead,  ownership  i  ir  control  may  be 
dispersed  among  a  i  umber  of  persons. 


OSM  is  particularly  interested  in 
comments  from  the  regulated  community 
and  the  interested  public  as  to  whether 
the  standards  contained  in  paragraph 
(d)  of  proposed  S  773.26  are  needed  and 
helpful. 

Paragraph  (d)(1)  of  proposed  §  773.26 
would  provide  that,  with  respect  to  a 
presumed  owner  or  controller  of  an 
applicant,  proof  could  be  submitted  that 
the  person  subject  to  the  presumption 
does  not  and  will  not  have  the  authority 
directly  or  indirectly  to  determine  the 
manner  in  which  the  relevant  surface 
coal  mining  operation  will  be  conducted, 
and  that  such  authority  is  or  will  be 
exercised  by  one  or  more  other  persons 
to  the  exclusion  of  the  presumed  owner 
or  controller. 

The  relevant  time  focus  of  this  inquiry 
would  be  the  present  and  the  future.  In 
effect,  the  issue  of  concern  to  a 
regulatory  authority  in  making  a 
decision  with  regard  to  a  permit 
applicant  is,  how  will  this  applicant 
operate  if  the  permit  is  issued? 
Accordingly,  a  challenger  seeking  to 
rebut  a  presumption  of  ownership  or 
control  would  have  to  produce  proof  of 
actual  owners  or  controllers  who  will 
have  authority  over  the  relevant  surface 
coal  mining  operation  which  is  the 
subject  of  the  application. 

Paragraph  (d)(1)  of  proposed  §  773.28, 
which  would  govern  ownership  or 
control  proof  relating  to  applicants, 
would  be  subject  to  an  exception 
contained  in  paragraph  (d)(4)  of  the 
proposed  section.  Paragraph  (d)(4) 
would  provide  that  where  the  person 
cited  in  a  violation  notice  is  the 
applicant,  the  ownership  or  control  of 
such  person  with  respect  to  the  violation 
notice  would  be  determined  under  the 
provisions  of  proposed  paragraph  (d)(3) 
of  proposed  S  773.26,  which  would 
govern  determinations  of  ownership  or 
control  of  persons  cited  in  violation 
notices. 

Paragraph  (d)(2)  of  proposed  S  773.26 
would  provide  that,  with  respect  to  a 
presumed  owner  or  controller  of  a 
permittee,  proof  could  be  submitted  that, 
at  the  time  the  permit  was  issued,  the 
person  subject  to  the  presumption  did 
not  have  the  authority  directly  or 
indirectly  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  would  be  conducted,  and  that 
such  authority  was  to  be  exercised  by 
one  or  more  other  persons  to  the 
exclusion  of  the  presumed  owner  or 
controller. 

The  relevant  time  focus  of  this  inquiry 
would  be  the  time  of  permit  issuance, 
since  the  purpose  of  the  inquiry  would 
be  to  determine  whether  the  permit  was 
improvidently  issued.  Accordingly,  a 


challenger  would  have  to  demonstrate 
that,  at  the  time  of  permit  issuance,  the 
person  subject  to  the  presumption  did 
not  have  actual  control  over  the  relevant 
surface  coal  mining  operation. 

Like  paragraph  (d)(1)  of  proposed 
S  773.26,  paragraph  (d)(2),  which  would 
govern  ownership  or  control  proof 
relating  to  permittees,  would  be  subject 
to  the  exception  contained  in  paragraph 
(d)(4)  of  the  proposed  section.  Paragraph 
(d)(4]  would  provide  that  where  the 
person  cited  in  a  violation  notice  is  the 
permittee,  the  ownership  or  control  of 
such  person  with  respect  to  the  violation 
notice  would  be  determined  under  the 
provisions  of  proposed  paragraph  (d)(3) 
of  proposed  S  773.26,  which  would 
govern  determinations  of  ownership  or 
control  of  persons  cited  in  violation 
notices. 

Paragraph  (d)(3)  of  proposed  S  773.26 
would  provide  standards  for  the  rebuttal 
of  ownership  or  control  presumptions 
for  persons  cited  in  violation  notices. 

Paragraph  (d)(3)(i)  of  proposed 
S  773.26  would  provide  alternative 
standards  of  proof  to  rebut  the 
presumption  that  a  present  or  former 
officer  of  an  entity  cited  in  a  violation  is 
an  owner  or  controller  of  such  entity. 
See  30  CFR  773.5(b)(1).  A  challenger 
would  have  to  submit  proof  that  the 
officer  does  not  and  did  not  have 
authority  or  demonstrated  control  over 
the  conduct  of  the  surface  coal  mining 
operation,  including  the  ability  to  cause 
the  abatement  of  violations,  nor  any 
level  of  supervisory  responsibility  over  a 
person  having  such  authority  or  control. 

In  the  alternative,  a  challenger  would 
submit  proof  that  the  officer  has  taken 
all  responable  steps  within  his  or  her 
legal  authority  to  bring  about  abatement 
of  the  violation,  but  that  such  abatement 
has  been  prevented  by  the  person  or 
persons  who  have  or  had  actual 
authority  or  control  over  the  conduct  of 
the  surface  coal  mining  operation. 

Paragraph  (d)(3)(ii)  of  proposed 
S  773.26  would  provide  alternative 
standards  of  proof  to  rebut  the 
presumption  that  a  present  or  former 
owner  of  10  through  50  percent  of  an 
entity  cited  in  a  violation  is  an  owner  or 
controller  of  such  entity.  See  30  CFR 
773.5(b)(5).  A  challenger  would  have  to 
submit  proof  that  the  owner  did  not 
know  of  the  violation  at  the  surface  coal 
mining  operation  and  should  not, 
considering  all  of  the  circiunstances  of 
the  entity's  method  of  operation,  be 
expected  to  have  known  of  such 
violation. 

In  the  alternative,  a  challenger  would 
submit  proof  that  the  owner  took  all 
reasonable  steps  within  his  or  her  legai 
authority  to  bring  about  abatement  of 
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the  violation,  but  that  such  abatement 
was  prevented  by  the  person  or  persona 
who  had  actual  authority  or  control  over 
the  conduct  of  the  surface  coal  mining 
operation. 

Paragraph  (d)(3)(iii)  of  proposed 
9  773.26  would  provide  the  standard  of 
proof  to  rebut  the  presumption  that  a 
present  or  former  director  or  general 
partner  or  a  present  owner  of  10  through 
50  percent  of  an  entity  cited  in  a 
violation  is  an  owner  or  controller  of 
such  entity.  See  30  CFR  773.5(b)  (1).  (4). 
(5).  A  challenger  would  have  to  submit 
proof  that  the  director,  general  partner, 
or  owner  has  taken  all  reasonable  steps 
within  his  or  her  legal  authority  to  bring 
about  abatement  of  the  violation,  but 
that  such  abatement  has  been  prevented 
by  the  person  or  persons  who  have  or 
had  actual  authority  or  control  over  the 
conduct  of  the  surface  coal  mining 
operation. 

P>ropo8ed  paragraphs  (d)(3)(i)-{">} 
recognize  that  former  shareholders,  who 
are  often  just  investors,  may  not  have 
been  in  a  position  to  know  of  a 
company's  violations.  Former  officers 
with  line  responsibility  for  a  surface 
coal  mining  operation,  however,  and 
former  directors  or  general  partners 
would  have  had  a  responsibility  to 
know  of  such  violations  and  to  have 
done  what  they  could  to  bring  about 
abatement.  Alleged  lack  of  knowledge 
on  their  part  therefore,  would  not  be 
sufficient  to  rebut  the  presumption  of 
ownership  or  contnri. 

Present  shareholders  will  be  on  notice 
of  the  existence  of  the  violation  at  the 
time  of  the  regulatory  authority's  initial 
compliance  check  under  9  773.15(b)  and 
proposed  9  773.23,  if  not  sooner,  and  will 
thereafter  have  a  responsibility  to  do 
what  they  can  to  bring  about  abatement. 
Alleged  lack  of  knowledge  on  the  part  of 
present  shareholders,  therefore,  would 
also  not  be  sufficient  to  rebut  the 
presumption  of  ownership  or  control. 

Finally,  under  paragraphs  (d)(3l(i}- 
(iii),  it  would  not  be  suSicient  for  a 
shareholder,  officer,  director,  or  general 
partner  to  show  that  he  or  she  was 
simply  one  among  many  other  owners  or 
controllers.  For  example,  if  a 
corporation  has  five  shareholders  each 
owning  20  percent  of  the  stock,  and  the 
shares  were  voted  60  to  40  against 
spending  the  necessary  funds  to  reclaim 
the  company's  mine  site,  the  presumed 
owner  or  controller  would  have  to  show 
that  his  or  her  shares  were  among  the 
40.  not  among  the  60.  Thus,  if  a  minority 
owner  or  controller  is  part  of  a  majority 
block  of  ownership  or  control,  the 
presumption  would  not  be  rebutted. 

Paragraph  (d)(3)(iv)  of  proposed 
9  773.28  would  provide  the  standard  of 
proof  to  rebut  the  presumption  that  a 


present  or  former  operator  of  a  surface 
coal  mining  operation  is  an  owner  or 
controller  of  such  operation.  See  30  CFR 
773.5(b)(2).  A  challenger  would  have  to 
submit  proof  that  the  violation  was 
caused  by  the  permittee  or  other  person 
or  persons  who  have  or  had  actual 
authority  or  control  over  a  portion  of  the 
surface  coal  mining  operation,  to  the 
exclusion  of  the  operator. 

For  example,  if  a  permittee  employed 
two  contractors,  one  to  conduct 
underground  mining  activibes  and  one 
to  maintain  sedimentation  ponds,  haul 
roads,  and  other  surface  areas,  the 
mining  contractor  may  be  able  to  rebut  a 
presumption  of  control  with  respect  to  a 
water  quality  violation  by  showing  that 
the  violation  related  exclusively  to  the 
activities  of  the  other  contractor. 

Paragraph  (d){3}(v)  of  proposed 
9  773.26  would  provide  the  standard  of 
proof  to  rebut  the  presumption  that  a 
person  with  present  or  former  authority 
to  commit  the  assets  or  working 
resources  of  an  entity  is  an  owner  or 
controller  of  such  entity.  See  30  CFR 
773.5(b)(3).  A  challenger  would  have  to 
submit  proof  that  the  person  has  taken 
all  reasonable  steps  within  his  or  her 
legal  authority  to  bring  about  abatement 
of  the  violation,  but  that  such  abatement 
has  been  prevented  by  the  person  or 
persons  who  have  or  had  actual 
authority  or  control  over  the  conduct  of 
the  surface  coal  mining  operation. 

Paragraph  (d)(3)(vi)  of  proposed 
9  773.26  would  provide  rebuttal 
standards  applicable  to  a  person 
presently  or  formerly  owning  or 
controlling  coal  to  be  mined  by  another 
person  under  a  lease,  sublease,  w  other 
contract  and  having  the  right  to  receive 
such  coal  after  mining  or  having 
authority  to  determine  the  manner  in 
which  the  surface  coal  mining  operation 
is  or  was  conducted.  See  30  CFR 
773.5(b)(6). 

A  challenger  would  have  to  submit 
proof  that  the  person  in  fact  does  not 
and  did  not  have  the  authority  directly 
or  indirectly  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  is  or  was  conducted,  and  that 
such  authority  is  or  was  exercised  by 
one  or  more  other  persons  to  the 
exclusion  of  the  person  owning  or 
controlling  the  coal. 

In  the  alternative,  a  challenger  could 
submit  proof  that  the  person  has  taken 
all  reasonable  steps  within  his  or  her 
legal  authority  to  bring  about  abatement 
of  the  violation,  but  that  such  abatement 
has  been  prevented  by  the  person  or 
persons  who  have  or  had  actual 
authority  or  control  over  the  conduct  of 
the  surface  coal  mining  operation. 

As  mentioned  previously  in  this 
Preamble,  paragraph  (d)(4)  of  proposed 


9  773.26  would  provide  that  where  the 
person  cited  in  a  violation  notice  is  itself 
the  applicant  or  the  permittee,  the 
ownership  or  control  of  such  person 
with  respect  to  the  violation  notice 
would  be  determined  under  the 
provisions  of  proposed  paragraph  (dK3) 
of  proposed  9  773.28,  which  woidd 
govern  determinations  of  ownership  or 
control  of  persons  cited  in  violation 
notices,  rather  than  under  the  provisions 
of  paragraph  (d)(1)  of  proposed  9  773.28, 
rebuttal  standards  for  applicants,  or 
(d)(2)  of  proposed  9  773.26,  rebuttal 
standards  for  permittees. 

Paragraph  (d)(5)  of  proposed  9  773.28 
would  further  delineate  the  type  of  proof 
which  would  have  to  be  provided  by  a 
challenger.  Paragraph  (d)(5)  would 
govern  the  situation,  under  paragraphs 
(d)(1)  through  (d)(3)  of  proposed 
9  773.26,  in  which  proof  is  submitted 
that  one  or  more  other  persons 
exercised  the  authority  to  determine  the 
maimer  in  which  a  surface  coal  mining 
operation  was  conducted,  to  the 
exclusion  of  the  presumed  owner  or 
controller,  or  that  abatement  was 
prevented  by  such  other  persons.  When 
such  proof  is  submitted,  the  challenger 
would  also  be  required  to  identify  the 
other  persons  who  exercised  such 
authority  or  prevented  abatement  and 
give  specific  facts  demonstrating  how 
such  other  persons  exercised  their 
authority  to  the  exclusion  of  the 
presumed  owner  or  controller  or 
prevented  abatement 

Paragraph  (e)  of  proposed  9  773.26 
would  provide  for  the  review  and 
revision  of  information  in  AVS  to  reflect 
determinations  made  by  regulatory 
authorities  in  response  to  challenges  of 
ownership  or  control  links  or  the  status 
of  violations.  Paragraph  (e)  would 
provide  that,  following  any 
determination  by  a  State  regulatory 
authority  or  other  State  agency,  or 
following  any  decision  by  an 
administrative  or  judicial  tribunal 
reviewing  such  determination,  the  State 
regulatory  authority  shall  review  the 
information  in  AVS  to  determine  if  the 
information  in  AVS  is  consistent  with 
the  determination  or  decision.  If  it  is  not 
consistent,  the  State  regulatory  authority 
would  be  required  to  promptly  inform 
OSM  and  request  that  the  AVS 
information  be  revised  to  reflect  the 
determination  or  decision. 

M  Section  773^7— Periodic  Check  of 
Ownership  and  Control  Information 

Proposed  9  773.27  would  require  that 
the  regulatory  authority  engage  In 
periodic  review  of  a  permitted  site  to 
assure  that  basic  ownership  and  control 
information  contained  in  the  current 
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official  record  of  tha  permit  was  and 
remains  complete  aad  accurate. 
The  underlying  theory  of  this 
proposed  section  is  |hat  some  permittees 
may  inadvertently  f^il  to  provide 
accurate  ownership  and  control 


permit  applications. 

intentionally 
iformation  in  their 
le  them  to  receive 


information  in  their  j 
Other  permittees  ma 
provide  misleading 
applications  to  enal 
permits  which  woul<  otherwise  be 
blocked,  in  addition  relevant 
information  as  to  ow  nership  and  control 
and  as  to  the  identification  of  operators 
may  change  over  the  life  of  a  permit.  In 
any  of  these  situatio  is.  to  the  extent 
that  a  regulatory  aut  lority  engages  in 
periodic  investigatio  is  subsequent  to 
the  issuance  of  a  permit,  there  is  a 
greater  likelihood  thiit  only  eligible 
persons  are  allowed  |to  engage  in  surface 
coal  mining  operations  and  that  the 
records  of  the  regula  ory  authority  will 
accurately  reflect  th(  actual  facts  of  a 
particular  permitted  site. 

Paragraph  (a)  of  ptoposed  §  773.27 
would  require  that  the  regulatory 
authority  take  certaii  i  actions  required 
by  paragraphs  (a)(1)  and  (a)(2)  of 
proposed  S  773.27.  to  determine  whether 
the  information  conti  lined  in  the  current 
ofTicial  record  of  the  permit  concerning 
the  permittee,  the  op  (rator,  and  the 
MSHA  identification  number  for  the  site 
was  and  remains  cor  iplete  and 
accxirate.  The  actioni  required  by 
paragraphs  (a)(1)  an<  (a)(2)  would  have 
to  be  undertaken  by  ihe  regulatory 
authority  within  twojmonths  after  the 
initial  disturbance  of  a  permitted  site 
and  annually  thereaf  er  for  as  long  as 
coal  extraction  on  th  s  site  has  not  been 
completed. 

Paragraph  (a)(1)  of  proposed  |  773.27 
provides  that  the  regulatory  authority 
would  be  required  to  conduct  an  on-site 
inquiry  in  addition  to ,  or  during  a 
regular  inspection  of.  the  site. 

Paragraph  (a)(2)  ofjproposed  S  773.27 
provides  that  the  regulatory  authority 
would  be  required  to  [conduct  a  check  of 
Mine  Safety  and  Health  Administration 
(MSHA),  Abandoned  Mine  Land  (AML). 
and  Energy  Information  Administration 
(EIA)  information,  aslsuch  information 
sources  are  made  available  through 
AVS. 

Site  disturbance  is  proposed  as  the 
key  event  triggering  t  le  regulatory 
authority's  duty  to  conduct  further 
investigation  of  previjously  submitted 
information.  In  the  event  that  the  permit 
application  has  failed  to  identify  the 
operator  who  is  actui  lly  conducting 
mining  operations  on  the  site,  such 
operator  can  be  readily  identified  once 
surface  mining  activities  have  begun. 

On  on-site  inquiry  means  simply  that 
the  regulatory  author  ty  should  be 


observing  activities  on  the  site  and 
asking  questions.  For  instance,  if  an 
inspector  observes  that  the  name  on  a 
mine  identification  sign  or  on  motor 
vehicles  or  other  equipment  on  the  site 
is  not  listed  in  the  permit  application  as 
an  operator,  permittee,  or  owner  or 
continller.  then  the  inspector  should 
require  as  to  the  relationship  of  the 
named  entity  to  the  operator,  permittee, 
and  owners  or  controllers  so  listed. 
In  such  situations,  the  regulatory 
authority  should  inquire  to  verify  the 
identity  of  the  permittee,  the  operator, 
and  the  MSHA  number  for  the  site  and 
to  otherwise  determine  whether 
information  contained  in  the  current 
official  record  of  the  permit  remains 
complete  and  accurate. 

OSM  would  place  MSHA.  AML.  and 
EIA  information  files  directly  into  AVS. 
Accordingly,  the  proposed  duty  of  the 
regulatory  authority  to  check  such  files 
can  be  accomplished  through  use  of 
AVS.  The  assumption  of  this  proposed 
requirement  is  that  these  other 
databases  are  updated  from  time  to 
time,  based  on  periodic  reports 
submitted  by  the  permittee  or  other 
operator.  The  proposed  annual  check  of 
such  information  would  help  to  assure 
that  the  regulatory  authority  is  aware  of 
changes  relating  to  ownership  and 
control  relationships  which  are  reported 
to  and  developed  by  the  three  Federal 
agencies. 

Paragraph  (b)  of  proposed  §  773.27 
would  provide  that  if.  after  conducting 
an  on-site  inquiry  and  checking  the 
MSHA,  EL\,  and  AML  databases,  the 
regulatory  authority  identifies  any 
potential  omissions,  inaccuracies,  or 
inconsistencies  in  the  information 
previously  provided  in  the  permit 
application,  or  the  regulatory  authority 
identifies  a  change  to  such  information, 
the  regulatory  authority  would  be 
required  to  take  one  or  more  of  the 
actions  delineated  in  paragraph  (b)(1). 
Paragraph  (b)(1)  of  proposed  §  773.27 
would  require  the  regulatory  authority, 
in  all  cases,  to  promptly  contact  the 
permittee  and  require  expeditious 
resolution  of  the  matter  through  one  of 
the  more  actions  listed  in  paragraphs 
(b)(l)(iHb)(l){iv).  The  decision  as  to  the 
appropriate  action  or  actions  to  resolve 
a  particular  matter  would  be  based  upon 
the  facts  of  a  given  situation. 

Paragraph  (b)(l)(i)  would  allow  the 
regulatory  authority  to  require,  as  a 
basis  for  resolution,  that  the  permittee 
submit  a  satisfactory  explanation  which 
includes  credible  information  to 
demonstrate  that  no  actual  omission, 
inaccuracy,  or  inconsistency  existed  at 
the  time  of  permit  issuance  and  that  no 
subsequent  change  to  such  information 
has  occurred. 


Credible  information  could  include 
the  types  of  documentation  presented  in 
support  of  challenges  to  ownership  or 
control  links  or  to  the  status  of 
violations  as  provided  by  proposed 
S  773.26.  Such  information  would  be 
submitted  in  this  case,  however,  to  make 
the  demonstration  required  by 
paragraph  (b)(l)(i)  of  proposed  S  773.27 

Paragraph  (b)(l](ii]  of  proposed 
§  773.27  would  provide  that  resolution  of 
the  apparent  omission,  inaccuracy,  or 
inconsistency  could  include,  if 
appropriate,  amendment  of  the 
regulatory  authority's  current  official 
record  of  the  permit.  Such  amendments 
would  be  appropriate,  for  example,  to 
correct  the  MSHA  member  for  the  site 
or  to  update  the  permittee's  or 
operator's  mailing  address.  They  would 
not  be  appropriate  to  document  changes 
in  ownership  or  control,  which  are 
discussed  under  paragraph  (b)(l)(iv) 
below. 

Under  paragraph  (b){l)(iii)  of 
proposed  §  773.27,  resolution  of  the 
apparent  omission,  inaccuracy,  or 
inconsistency  would  include  remedial 
action  as  provided  by  30  CFR  773.20(c) 
in  situations  where  complete  and 
accurate  information  would  have 
precluded  issuance  of  the  permit  under 
30  CFR  773.15(b).  In  a  situation  covered 
by  paragraph  (b)(l)(iii),  the  facts  in 
existence  at  the  time  of  permit  issuance 
would  have  required  a  denial  of  the 
permit  application  had  such  facts  been 
known.  Accordingly,  the  regulatory 
authority  would  treat  the  permit  as 
having  been  improvidently  issued  and 
would  apply  the  remedial  measures 
contained  at  30  CFR  773.20(c). 

Paragraph  (b)(l)(iv)  of  proposed 
S  773.27  would  require  that  resolution  of 
the  apparent  omission,  inaccuracy,  or 
inconsistency  include  enforcement 
action  under  30  CFR  843.11  or  843.12.  or 
the  State  program  equivalent,  where 
there  has  been  an  attempt  to  change  the 
permittee,  operator,  or  other  owner  or 
controller  of  the  surface  coal  mining 
operation  without  the  written  approval 
of  the  regulatory  authority. 

Under  30  CFR  774.17(a).  "(n)o  transfer, 
assignment,  or  sale  of  permit  rights  may 
be  made"  without  such  prior  approval 
The  term,  "transfer,  assignment,  or  sale 
of  permit  rights"  is  defined  in  30  CFR 
701.5  to  include  any  "change  in 
ownership  or  other  effective  control 
over  the  right  to  conduct  surface  coal 
mining  operations  under  a  permit 
•  •  *."  Since  prior  written  approval  is 
required,  the  proposed  rule  refers  to  an 
unapproved  transfer,  assignment  or  sale 
as  an  "attempt  to  change  the  permittee, 
operator,  or  other  owner  or  controller." 
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pven  though  a  de  facto  change  may  have 
occurred  on  the  mine  site. 

An  unapproved  transfer,  assignment, 
or  sale  of  permit  rights  does  not  relieve 
the  approved  permittee  or  operator  (and 
their  owners  or  controllers)  of 
responsibility  for  the  surface  coal 
mining  operation.  Moreover,  such 
unapproved  change  constitutes  a 
violation  of  the  approved  permit  and  the 
regulatory  program.  Finally,  any 
unapproved  permittee  or  operator  would 
be  conducting  surface  coal  mining 
operations  without  a  permit. 

Thus,  where  an  unapproved  change 
has  occurred,  the  regulatory  authority 
would  be  required  by  paragraph 
(b)(l)(iv)  of  proposed  §  773.27  to  issue  a 
notice  of  violation  to  the  approved 
permittee,  requiring  the  submission  of 
an  application  for  a  transfer, 
assignment,  or  sale  of  permit  rights.  The 
regulatory  authority  would  also  be 
required  to  issue  a  cessation  order  to 
any  unapproved  permittee  or  operator 
conducting  mining  operations  on  the 
site. 

Paragraph  (b)(2)  of  proposed  §  773.27 
v.ould  require  that  the  regulatory 
authority  also  take  action,  where 
appropriate,  in  accordance  with  the 
provisions  of  proposed  §  843.23  or  the 
State  program  equivalent.  Such  action 
would  impose  sanctions,  where 
eppropriate,  for  knowing  omissions  or 
inaccuracies  in  the  submission  of 
ownership  or  control  and  violation 
information  to  the  regulatofy  authority. 
The  provisions  of  proposed  §  843.23  are 
discussed  below  in  this  Preamble  in 
detail. 

N.  Section  778.13— Identification  of 
Interests 

The  provisions  of  paragraphs  (c)  and 
(d)  of  30  CFR  778.13  would  be  revised  to 
clarify  that  permit  applicants  are 
required  to  disclose  relevant  information 
with  respect  to  both  "deemed"  and 
"presumed"  owners  or  controllers 
within  the  meaning  of  the  deHnitions  of 
"owned  or  controlled"  and  "owns  or 
controls"  under  30  CFR  773.5  (a)  and  (b), 
respectively. 

In  30  CFR  773.5(a),  the  regulations  set 
forth  three  categories  of  persons  who 
are  deemed  to  be  owners  or  controllers 
of  a  surface  coal  mining  operation.  In  30 
CFR  773.5(b),  the  regulations  set  forth 
six  categories  of  persons  who  are 
presumed  to  be  owners  or  controllers. 

Under  current  30  CFR  778.13  (c)-(d),  it 
is  clear  than  an  applicant  is  required  to 
identify  those  ownership  or  control 
relationships  covered  by  S  773.5(a).  The 
question  has  occasionally  arisen, 
however,  whether  an  applicant  is  also 
required  to  identify  all  presumed 
ownership  or  control  relationships 


covered  by  S  773.5(b),  or  only  those 
presumed  relationships  which,  in  the 
applicant's  opinion,  are  not  rebutted. 

The  proposed  changes  to  §  778.13  (c)- 
(d)  would  make  it  clear  that  all 
presumed  ownership  or  control 
relationships  must  be  identified,  even  if 
the  applicant  believes  it  will  be  able  to 
rebut  the  presumption  of  ownership  or 
control  with  respect  to  one  or  more  of 
the  relationships.  This  approach  is 
consistent  with  the  explanation  of 
current  S  778.13(c)  in  the  preamble  to 
that  rule.  See  54  FR  8984  (1989). 

O.  Section  778.14— Violation 
I.iformation 

The  introductory  language  contained 
in  paragraph  (c)  of  30  CFR  778.14  would 
be  amended  to  require  a  permit 
applicant  to  disclose  "all  violation 
notices"  received  by  the  applicant 
within  the  preceding  three  years.  In 
addition,  the  introductory  language 
would  be  amended  to  require  the 
disclosure  of  all  outstanding  violation 
notices  for  any  surface  coal  mining 
cperadon  that  is  deemed  or  presumed  to 
be  owned  or  controlled  by  either  the 
cpplicant  or  by  any  person  who  is 
deemed  or  presumed  to  own  or  control 
the  applicant  under  definitions  of 
"owned  or  controlled"  or  "owns  or 
controls"  under  30  CFR  773.5. 

The  current  regulation  requires  the 
applicant  to  disclose  violations  of  a 
number  of  various  laws  listed  in  30  CFR 
778.14(t).  Use  of  the  proposed  amended 
defmition  of  "violation  notice"  from  30 
CFR  773.5  would  obviate  the  need  for 
this  list. 

The  current  regulation  further  requires 
that  the  applicant  provide  only  a  list  of 
unabated  cessation  orders  and  unabated 
air  and  water  quality  violation  notices 
received  prior  to  the  date  of  the 
application  by  any  surface  coal  mining 
and  reclamation  operation  owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant  With  respect  to  this  second 
list,  the  current  regulation  does  not 
require  that  an  applicant  list  notices  of 
violation  received  or  unpaid  penalties  or 
foes  incurred  by  any  surface  coal  mining 
operation  owned  or  controlled  by  the 
applicant  or  by  any  person  who  owns  or 
controls  the  applicant. 

In  Utigation  relating  to  SS  778.14, 
773.15(b)(1),  and  related  matters  before 
the  U.S.  District  Court  of  the  District  of 
Columbia,  the  Secretary  advised  the 
court  that  he  had  decided  to  reconsider 
§  778.14(c).  The  Secretary  stated  diat  he 
intended  to  propose  a  regulation  "which 
considers  the  extent  to  which  violation 
information  should  be  reported 
concerning  owners  and  controllers  of 
applicants  as  well  as  entities  owned  or 


controlled  by  the  applicant."  See 
National  Wildlife  Fed'n  v.  Lujan,  No. 
88-3117-AER  (D.D.C.),  Memorandum  of 
Points  and  Authorities  in  Support  of  the 
Federal  Defendants'  Cross-Motion  for 
Summary  Judgment  and  in  Opposition  to 
Plaintiffs'  Motions  for  Summary 
Judgment,  footnote  33,  at  page  90. 

Consistent  with  the  representation 
made  to  the  court,  the  proposed 
amendment  to  paragraph  (c)  of  S  778.14 
would  require  an  appUcant  to  disclose 
all  outstanding  violation  notices 
received  by  any  surface  coal  mining 
operation  that  is  deemed  or  presumed  to 
be  owned  or  controlled  by  either  the 
applicant  or  any  person  who  is  deemed 
or  presumed  to  own  or  control  the 
appplicant. 

P.  Section  840.13— Enforcement 
Authority 

Paragraph  (b)  of  30  CFR  840.13  would 
be  amended  to  include  proposed 
§  843.23,  Sanctions  for  knowing 
omissions  or  inaccuracies  in  ownership 
or  control  and  violation  information,  as 
an  enforcement  provision  whose 
stringency  must  be  matched  by  State 
programs. 

Q.  Part  843— Table  of  Contents 

OSM  proposes  to  amend  the  Table  of 
Contents  of  30  CFR  part  843  to  add,  in 
numerical  order,  proposed  regulations 
for  the  Federal  enforcement  of  the 
proposed  AVS-related  regulations.  The 
proposed  additions  would  include 
§  843.23,  Sanctions  for  knowing 
omissions  or  inaccuracies  in  ownership 
or  control  and  violation  information,  and 
§  843.24,  Oversight  of  State  permitting 
decisions  with  respect  to  ownership  or 
control  of  the  status  of  violations. 

R.  Section  843.10— Information 
Collection 

The  proposed  rule  would  remove 
existing  S  843.10  since  part  843  does  not 
contain  any  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507.  The  references  to 
§S  843.14(c)  and  843.16  currently  in 
§  843.10  do  not  represent  information 
collection  requirements.  The 
requirement  in  S  843.14(c)  for  OSM  to 
furnish  copies  of  notices  and  orders  to 
the  State  regulatory  authority  and  to  any 
person  having  an  interest  does  not 
require  OMB  approval  because  the 
obligation  to  provide  the  information  is 
imposed  upon  OSM  and  not  upon  the 
State  or  upon  a  member  of  the  public. 
Section  843.16  merely  informs  the  public 
of  the  right  to  file  an  application  for 
review  and  request  a  hearing  under  43 
CFR  part  4. 
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S.  Section  843.23 — Sanctions  for 
Knowing  Omissions  or  Inaccuracies  in 
Ownership  or  Control  and  Violation 
Information 

Proposed  S  843.23  )s  designed  to 
respond  to  those  cirdumstances  m  which 
there  has  been  a  knowing  failure  to 
provide  the  regulatory  authority  with 
compfetc  and  acctirajte  ownership  and 
control  or  viofafion  ttiformation  in  an 
application  or  other  jjocumenf  submitted 
pursuant  to  parts  773  and  778  of  Title  30. 

Pursuant  to  section  201(c)(2)  of 
SMCRA,  the  Secretary,  acting  through 
OSM.  is  authorized  to  "puWtsh  and 
prormilgafe  such  rufep  and  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  provisions  of  this  Act". 
Proposed  S  843.23  is  designed  "to  carry 
out  the  purposes"  of  sections  507(b)(4), 
510(b).  510(c).  and  516(g)  of  SMCRA.  The 
proposed  section  would  deter  and 
punish  the  intentionn  faibre  to  provide 
the  complete  and  acourale  ownership 
and  control  Jnformaf<on  required  by 
sections  507(bK4)  an^  510(b)-{c).  It 
would  further  impter^ent  rtie  criminal 
provisions  of  section  |518(g)  where 
appropriate. 

OSM  recognizes  that  ownership  and 
control  relationships  can  be 
complicated.  There  njay  be  honest 
disagreements  among  reasonable  people 
as  to  whether  the  fads  of  a  particular 
matter  establish  an  ouTiership  and 
control  relabonship.  |n  submitting 
information  lo  a  regulatory  authority, 
people  acbng  in  goodi  faith  may 
inadvertently  fail  to  arovide  complete  or 
completely  accurate  information.  The 
sanctions  of  propose^  5  843.23  are  not 
designed  for  such  sitiiations.  The 
sanctions  are  designe  d  to  respond  to 
situations  of  knowing  concealment  or 
deception. 

Under  paragraph  (c  )(1)  of  proposed 
§  843.23,  OSM  would  determine  whether 
omissions  or  inaccurs  cies  contained  in 
an  application  or  othi  rwise  provided 
pursuant  to  30  CFR  pi  irts  773  and  778 
were  the  result  of  a  "knowing  failure"  to 
provide  complete  anc  accurate 
information. 

Under  the  proposec  regulation,  a 
knowing  failure  wouli  1  include  any 
knowing  subnussion  ( »f  false  information 
and  any  failure  by  a  [  erson  to  provide 
complete  and  accurate  information 
where  the  person  kne  w  or  had  reason  to 
know  that  such  failur  t  could  mislead 
OSM  as  to  the  facts  o  i  ownership  or 
control  relevant  to  a  Surface  coal  mining 
operation  or  the  status  of  any  viclatioo. 
OSM  would  examine  the  totality  of  the 
cirounstances  to  det^mine  what  an 
individual  knew  or  k  d  reason  to  know 
when  he  or  she  suppl^  false 
information. 


Paragraph  (a)(2)  of  proposed  i  843.23 
would  reaffirm  the  principle  that  the 
knowing  failure  to  provide  complete  and 
accurate  information  to  OSM  is  a 
violation  of  the  Act.  See  sections 
507(b)(4),  510(b),  SlOfc),  and  518(g)  of 
SMCRA. 

Paragraph  (b)(1)  of  proposed  S  843.23 
would  require  OSM  to  impose  sanctions 
promptly  in  the  event  that  OSM 
determines  that  a  person  knowingly 
failed  to  provide  complete  and  accurate 
ownership  and  control  or  violation 
information.  The  proposed  sanctions 
include  denial  of  a  permit  for  failure  to 
comply  with  30  CFR  773.15(b);  issuance 
of  a  notice  of  violation,  along  with 
assessment  of  an  appropriate  civil 
penalty;  and  criminal  prosecution  under 
section  518(g)  of  SMCRA  which  is 
codified  as  30  U.S.C.  1268(g).  An 
"appropriate  civil  penalty"  could 
include,  where  the  circumstances 
indicate,  the  assessntent  of  an  individual 
civil  penalty. 

Paragraph  (b)(2)  of  proposed  {  843.23 
would  provide  that  any  sanctions  to  be 
imposed  under  paragraph  (bKl)  would 
be  in  addition  to  any  actions  taken  by 
OSM  under  the  provisions  of  paragraphs 
(b)(l)(iiiHiv)  of  proposed  §  773.27.  The 
provisions  of  proposed  i  773.27  are 
discussed  in  detail  in  this  Preamble 
above. 

OSM  would  choose  the  appropriate 
sanction  or  combination  of  sanctions 
based  upon  the  facts  of  a  particular 
case.  Further,  the  choice  of  one  of  the 
listed  sanctions  does  not  preclude 
imposition  of  the  other  listed  sanctions. 
The  egregiousness  of  the  behavior  to 
which  sanctions  are  to  be  applied  and 
OSM's  ability  to  prove  such  behavior 
before  a  reviewing  tribunal  would  be 
factors  in  the  choice  of  sanctions  to  be 
imposed. 

T.  Section  843.24— Oversight  of  State 
Permitting  Decisions  With  Respect  to 
Ownership  or  Control  or  the  Status  of 
Violations 

Proposed  (  843.24  would  provide 
standards  for  OSM's  oversight  of  State 
permitting  decisions  with  respect  to 
ownership  or  control  or  the  status  of 
violations. 

Paragraph  (a)  of  proposed  i  043.24 
would  establish  the  base*  which  would 
require  OSM  to  take  action  ender  the 
provisions  of  paragraphs  (b)  and  (c)  of 
proposed  {  843.24. 

Paragraph  (a)(1)  of  proposed  §  843.24 
would  provide  that  OSM  would  be 
required  to  take  action  whenever  it 
determined,  through  its  oversight  of  the 
implementation  of  State  programs,  th|it 
a  State  had  issued  a  permit  without 
complying  with  the  State  program 
equivalents  of  proposed  i§  773.22 


(verification  of  ownership  or  control 
application  information),  773.23  (review 
of  ownership  or  control  and  violation 
information).  773.24  (procedures  for 
challenging  ownership  or  control  links  in 
AVS),  773.26  (standands  for  challenging 
ownership  or  control  linMs  and  the 
status  of  violations),  and  843.23 
(sanctions  for  knowing  omissions  or 
inaccuracies  in  ownership  or  control 
and  violation  information). 

Paragraph  (a)(2)  of  proposed  i  843.24 
would  provide  that  OSM  would  be 
required  to  take  action  whenever  it 
determined,  through  its  oversight  of  the 
implementation  of  State  programs,  that 
•a  State  had  failed  in  a  systemic  manner 
to  comply  with  the  State  program 
equivalent  of  proposed  9  773.27 
(periodic  check  of  ownership  or  control 
information). 

Paragraph  (a)(2)  of  proposed  §  843.24 
would  define  failure  to  comply  in  a 
systemic  manner  to  include  a  continuing 
pattern  of  noncompliance  by  a  State,  or 
one  of  more  instances  of  noncompliance 
that  result  from  or  evidence  a  legal  or 
policy  decision  which  the  Stale  intends 
to  apply  to  similar  cases. 

In  substance.  OSM  would  look  to 
whether  the  State  has  repeatedly  failed 
to  comply  with  the  duty  which  would  be 
imposed  by  proposed  §  773.27  to  check 
periodically  that  ownership  and  coritrol 
information  with  respect  to  an  issued 
permit  is  accurate  and  current  Isolated 
failures  by  the  State  lo  comply  would 
not  lead  to  remedial  action  under 
paragraph  (c).  unless  such  failures 
indicate  that  the  State  has  made  a  policy 
decision  not  to  comply  in  the  future. 
Under  paragraph  (a)  of  proposed 
§  843.24.  a  State's  isolated  failure  to 
comply,  with  proposed  §  773.27  (periodic 
check  of  ownership  and  control 
information)  would  be  treated 
differently  ^om  isolated  failures  to 
comply  with  the  proposed  regulations 
listed  in  paragraph  (a)(1)  of  proposed 
§  843.24. 

The  basis  for  this  differing  treatment 
reflects  OSM's  belief  that  the  State's 
actions  and  decisions  prior  to  issuing  a 
permit  are  of  primary  importance.  Prior 
to  the  issuance  of  a  permit,  an  applicant 
has  no  legal  right  to  engage  in  surface 
coal  mining  and  has  no  opportunity  to 
damage  the  enviroonienL  This  is  the 
point  in  time  when  risks  to  the 
environment  can  be  dramatically 
reduced  in  the  most  economical  manner 
by  the  State's  use  of  AVS  and  complete 
research  of  ownership  and  control  and 
violation  information.  Thus,  OSM  would 
use  the  remedial  measures  of  proposed 
S  843.24(c)  to  address  even  isolated 
instances  of  a  State's  non-compliance 
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with  the  regulations  listed  in  paragraph 
(a)(1)  of  proposed  §  843.24. 

On  the  other  hand,  when  a  permit  has 
been  issued  following  the  research 
required  by  the  regulations  listed  in 
paragraph  (a)(1)  of  proposed  9  843.21. 
there  would  have  been  an  informed 
determination  that  the  permittee 
represents  a  "good  risk"  to  engage  in 
lawful  surface  mining  and  reclamation. 
The  periodic  subsequent  checking  of 
ownership  or  control  information  which 
would  be  required  by  proposed  §  773.27 
would  still  be  important.  A  clean 
permittee  may  be  hiding  a  wrong-doing 
operator  who  can  appear  on  the  site 
later.  Nevertheless,  the  level  of  potential 
risk  would  have  been  reduced  by  the  full 
research  which  would  precede  permit 
issuance. 

Accordingly,  OSM  proposes  to  employ 
the  provisions  of  proposed  30  CFR 
843.24(c)  only  with  respect  to  proposed 
§  773.27  when  the  State's  compliance 
failures  under  proposed  §  773.27  are 
systemic. 

If,  as  a  result  of  the  determination 
made  under  paragraph  (a)  of  proposed 
§  843.24,  OSM  has  reason  to  believe  that 
the  State  has  issued  a  permit 
improvidently  within  the  meaning  of  30 
CFR  773.20.  paragraph  (b)  of  proposed 
§  843.24  would  require  OSM  to  initiate 
action  under  30  CFR  843.21. 

The  State's  failure  to  comply  with  the 
proposed  rules  in  reviewing  and 
rendering  a  decision  on  a  permit 
application  would  significantly  increase 
the  chances  that  the  permit  was 
improvidently  granted.  If  in  fact  the 
improvidently  issued  permit  criteria  of 
30  CFR  773.20  are  met,  OSM  would 
initiate  remedial  action  under  30  CFR 
643.21. 

On  the  other  hand,  the  State's  failure 
to  comply  with  the  proposed  rules 
would  not  automatically  mean  that  the 
permit  was  improvidently  issued.  In 
some  cases,  full  compliance  with  the 
proposed  rules  would  have  confirmed 
that  the  applicant  was  eligible  to  receive 
a  permit.  Thus,  before  OSM  took  action 
under  30  CFR  843.21,  OSM  would 
investigate  the  facts  of  each  case  to 
determine  whether  the  permit  should  or 
should  not  have  been  issued. 

Paragraph  (c)  of  proposed  §  843.24 
would  provide  for  remedial  actions  by 
OSM  against  a  State  which  does  not 
comply  with  the  proposed  regulations 
relating  to  ownership  or  control  and 
violation  information  during  the  permit 
application  process.  Such  actions  would 
he  applied  where  the  State  has 
knowingly  failed  to  comply  with  the 
State  program  equivalents  of  §§  773.22 
(verification  of  ownership  or  control 
application  information).  773.23  (review 
of  ownership  or  control  and  violation 


information),  773.24  (procedures  for 
challenging  ownership  or  control  links  in 
AVS),  773J26  (standards  for  challenging 
ownership  or  control  links  and  the 
status  of  violations),  or  843.23  (sanctions 
for  knowing  omissions  or  inaccuracies 
in  ownership  or  control  and  violation 
information),  or  where  the  State  has 
failed  in  a  systemic  manner  to  comply 
vvith  S  773.27  (periodic  check  of 
ownership  and  control  information). 

The  remedial  actions  against  a  non- 
complying  State  could  include  grant 
reduction  or  termination  under  30  CFR 
735.21  or  30  CFR  886.18  and  the 
substitution  of  Federal  enforcement  or 
ether  action  pursuant  to  30  CFR 
733.12(b).  Such  remedial  actions  would 
not  be  used  where  the  State's  actions 
were  mandated  by  court  order  or  where 
t'fie  State  has  not  knowingly  failed  to 
comply. 

The  determination  of  what  constitutes 
a  State's  "knowing"  behavior  would  be 
made  based  upon  a  full  consideration  of 
the  facts.  In  substance,  the  issue  would 
be  whether  the  State  knew  or  had 
reason  to  know  that  its  actions 
constituted  a  failure  to  comply  with  the 
proposed  AVS-related  regulations. 

IV.  Procedural  Matters 

Effect  of  the  Rule  in  Federal  Program 
States  and  on  Indian  Lands 

The  proposed  revisions,  if  adopted, 
will  apply  through  cross-referencing  in 
those  States  with  Federal  programs: 
California,  Georgia.  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905,  910,  912,  921, 
922,  933,  937,  939,  941,  942.  and  947. 
respectively.  The  proposed  rule,  if 
adopted  will  also  apply  through  cross- 
referencing  to  Indian  lands  under  the 
Federal  program  for  Indian  lands  as 
provided  in  30  CFR  part  750.  Comments 
are  specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
Federal  program  States  or  on  Indian 
lands  relating  to  this  proposal  which 
should  be  reflected  either  as  changes  to 
the  national  rules  or  as  specific 
amendments  to  any  or  all  of  the  Federal 
programs  or  the  Indian  lands  program. 

Effects  of  the  Rule  on  State  Programs 

The  provisions  of  section  503(a)(1)  of 
the  Act  require  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
the  Act.  Further,  section  503(a)(7)  of  the 
Act  requires  that  State  programs  contain 
rules  and  regulations  "consistent  with" 


regulations  issued  by  the  Secretary 
pursuant  to  the  Act. 

These  terms  are  defined  by  §  730.5  of 
title  30  of  the  Code  of  Federal 
Regulations  to  require  that  State 
programs  contain  procedures  which  are. 
with  respect  to  the  Act.  no  less  stringent 
than  the  Act;  and  with  respect  to  the 
Secretary's  regulations,  no  less  effective 
than  the  Secretary's  regulations  in 
meeting  the  requirements  of  the  Act. 
If  the  proposed  rules  are  adopted. 
OSM  will  then  evaluate  State  programs 
to  determine  whether  any  changes  in 
these  programs  will  be  necessary.  If 
OSM  determines  that  any  State  program 
provisions  should  be  amended  to  be 
made  no  less  effective  that  the  revised 
Federal  rules,  the  individual  States  will 
be  notified  in  accordance  with  the 
provisions  of  30  CFR  732.17. 

Various  provisions  of  the  proposed 
rules  contain  specific  references  to 
"State  program  equivalents"  of  the 
proposed  rules.  The  inclusion  of  such 
references  in  some  provisions  is  not 
meant  to  imply  that  State  program 
amendments  will  not  be  required  for 
other  provisions  as  well. 

Federal  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  as  required  by  44  U.S.C.  3501 
et  seq.  The  collection  of  this  information 
will  not  be  required  until  it  has  been 
approved  by  the  Office  of  Management 
and  Budget. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  11.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  to  Information  Collection 
Clearance  Officer,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  1951  Constitution  Ave.,  room 
5415  L.  Washington.  DC  20240  and  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029- 
0041)  (1029-0034).  Washington.  DC 
20503. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  of 
Executive  Order  12291  and  certifies  that 
it  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.  The  rules  would 
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mandate  that  regulatory  authorities  use 
the  AVS  and  other  inlormatlon 
resources  prior  to  na^ng  a  pemiilting 
decision.  The  rofes  wiold  establish 
methods  and  procedural  and  evidentiary 
standards  for  the  challenge  of 
ownership  and  coatrol  links  shown  on 
AVS  and  for  the  challenge  of  ownership 
and  control  links  phof  to  the  entry  of 
such  infonttatkm  into  AVS.  The  rules  do 
not  create  the  presumptions  of 
ownership  and  contra^  or  links  to 
violations  which  couM  result  in  the 
denial  of  a  permit  lo  e  tine  or  the 
rescission  of  an  imprc  ridently  issued 
permit 

The  economic  effects  of  the  proposed 
rule  are  not  estimatedfto  be  significant 
because  the  cost  of  cfaLillenging  the 
ownership  or  control  Inks  shown  on 
AVS  or  prior  to  the  en(try  of  such 
information  in  AVS  is  estimated  to 
average  $3,300  per  respondeat  For 
Fiscal  Year  1990.  the  tiital  number  of 
permit  applications  reeved  nationwide 
was  569.  Conseqaentlv.  it  is  expected 
that  the  total  cost  to  industry  would  be 
substantially  less  thai^  the  threshold 
criteria  for  deterntiain^  when  a  rule  is 
major.  The  rule  does  not  distinguish 
between  small  and  laive  entities. 
However,  the  cost  for  k  small  entity  to 
refute  a  presumption  of  ownership  or 
control  should  be  less  Ihan  the  average 
because  of  its  less  cocfplex  business 
structure. 

National  Eavironinenti}  Policy  Act 

OSM  has  prepared  ^  draft 
environmental  assessment  (EA)  of  this 
proposed  rule  and  has  made  a  tentative 
findh^  that  the  proposed  role  would  not 
significantly  affect  thejquality  of  the 
human  environment  mider  section 
102(2}(Q  of  the  National  Environmental 
Policy  Act  of  1969  fNEPAJ.  42  U.S.C. 
4332(2)(C).  It  is  anUcipated  that  a 
Finding  of  No  Significant  Impact 
(FONSI)  win  be  approved  for  the  final 
rule  in  accordance  with  OSM 
procedures  mider  NEPA.  The  EA  is  on 
file  in  the  OSM  Administrative  Record 
at  the  address  specifiea  pre\iously  (see 
"ADOUCSSES**).  An  EAiwill  be  completed 
on  the  final  rule  and  a  findi-Tg  made  on 
the  significance  of  anyi  resulting  impacts 
prior  to  promolgation  <|f  the  final  rule. 

Author 

The  principal  author  of  this  proposed 
rule  is  Harvey  P.  Blank.  Attorney- 
Adviser,  Division  of  Surface  Mining. 
Office  of  the  Solicitor.  (U.S.  Department 
of  the  Interior.  1849  C  $treet  NW.. 
Washington.  DC  202401  Inqumes  with 
respect  lo  the  proposef  rule  should  be 
directed  lo  Dr.  Annette  L  Cheek  at  the 
address  and  telephone  specified  imder 
•'FO«  RIKTMCII  INFOfMilTKM  COIfTACT." 


List  of  Subjects  in  3*  CFS 

Part  701 

Surface  miruag  and  Underground 
mining. 

Port  773 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Permits.  Surface  mining. 
Underground  mining. 

Part  779 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Permits.  Surface  mining. 
Underground  mining, 

PartKO 

Administrative  practice  and 
procedure.  Law  enforcement.  Surface 
mining.  Under^ground  mining. 

Part  843 

Administrative  practice  and 
procedure.  Law  enforcement  Surface 
mining.  Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  parts  701,  773,  778.  BVk  and  843 
as  follows: 

Dated:  May  29. 1991. 
David  C.  O'Neal. 

Assistant  Secretary.  Land  and  Minerals 

Management 

PART  701— PERMANEMT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  Pub.  L.  9S-B7  (30  U.SC  1201  et 
seg],  and  Pub.  L  100-34. 

2.  Section  701.5  is  amended  by 
removing  the  definitioa  of  Violation 

notice. 

PART  77d-REQUIREilEICTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

3-4.  The  authority  citation  for  part  773 
continues  to  read  as  follows: 

Authority:  30  U.SC  1201  et  aeq^  16  LLS.C 
470  et  seq..  16  U.S.C  1531  et  seq..  16  U.S.C. 
661  el  seq..  16  U.S.C  703  el  seq..  16  U.S.C 
668a  et  seq..  16  U.S.C  469  el  seq.,  16  U.S.C. 
470aa  ei  seq...  and  Pub.  L  100-34. 

5.  Section  773.5  Is  amended  by  adding 
the  defmitions  ol  Applicant/Violator 
System,  or  A  VS,  Federal  violation 
notice.  Ownership  or  control  link.  State 
violation  notice,  and  Violation  notice,  in 
alphabetical  order  as  follows: 

§773.5    DellnMons. 

•        •        •        «        * 

AppHcant/Viohtor  System  or  AVS 
means  the  computer  system  maintained 
by  OSM  to  identify  ownership  or  control 
links  involving  permit  applicants. 


permittees,  and  persons  cited  in 
violation  notices. 

Federal  violation  notice  means  a 
violation  notice  issued  by  OSM  or  by 
another  agency  or  instrumentality  of  the 
United  States. 


Ownership  or  control  link  means  any 
relationship  included  in  the  definition  of 
owned  or  controlled  or  owns  or  controls 
in  this  section  or  in  the  violations  review 
provisions  of  §  773.15(bl  of  this  part  It 
includes  any  relationship  presumed  to 
constitute  ownership  or  control  under 
paragraph  (b]  of  the  definition  of  owned 
or  controlled  or  owns  or  controls  in  this 
section,  unless  such  presumption  has 
been  successfully  rebutted  under  the 
provisions  of  §§  773.24  and  773.26  or 
§§  773.25  and  773.26  of  this  part  or  under 
the  provisions  of  part  775  of  this  chapter 
and  i  77Z2&  of  this  part 

State  violation  notice  means  a 
violation  notice  issued  by  a  State 
regulatory  authority  or  by  another 
agency  or  instrumentality  of  State 
government 

Violation  notice  means  any  written 
notification  from  a  governmental  entity, 
whether  by  letter,  memorartdiun.  legal  or 
administrative  pleading,  or  other  written 
communication,  of  a  violation  of  the  Act 
any  Federal  rule  or  regulatioa 
promulgated  pursuant  thereto,  a  State 
program,  ot  any  Federal  or  Stale  law. 
rule,  or  regulation  pertaining  to  air  or 
water  environmental  protection  in 
connection  with  a  surface  coal  mining 
operatioit  It  includes,  but  is  not  limited 
to,  a  notice  of  violation:  an  imminent 
harm  cessation  order;  a  failure-to-abate 
cessation  order  a  final  order,  bill  or 
demand  letter  pertaining  to  a  delinquent 
civil  penalty:  a  biU  or  demand  letter 
pertaining  to  delinquent  abandoned 
mine  reclamation  fees;  and  a  notice  of 
bond  forfeiture,  where  one  or  more 
violations  upon  which  the  forfeiture  was 
based  have  not  been  corrected. 

6.  Section  773.10  is  revised  to  reafd  as 
follows: 

§773.10    Intomiation  collection. 
The  collection  of  information 
contained  in  30  CFR  773.13, 77X15{bKl). 
773.17(1),  773.19(bKl),  773.19(eM2). 
773.22(b-<:).  773.24(b),  773.25(cMl)  and 
773.27(a-b)  have  been  approved  by 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1029-0041.  The 
infbrmatiofl  will  be  nsed  by  the 
regulatory  authorities  in  processing 
applications.  Response  is  required  lo 
obtain  a  benefit  in  accordance  with 
Public  Law  95-67.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  hours  per 
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response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  to  OSM 
Information  Collection  Clearance 
Officer.  1951  Constitution  Ave.,  room 
5415  U  Washington.  DC  20240  and  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1029- 
0041).  Washington,  DC  20503. 

7.  Section  773.15  is  amended  by 
revising  the  introductory  language 
contamed  in  paragraph  (b)(1)  and 
adding  a  new  paragraph  (b)(4}  as 
follows: 

§  773.15    Revtow  of  permit  applications. 

(b)  Review  of  violations.  (1)  Based  on 
a  review  of  aU  reasonably  available 
information  concerning  violation  notices 
and  ownership  or  control  links  involving 
the  applicant,  including  information 
obtained  pursuant  to  S§  773.22.  773.23. 
776.13,  and  778.14  of  this  chapter,  the 
regulatory  authority  shall  not  issue  the 
permit,  except  as  provided  by  paragraph 
(b)(4)  of  this  section,  if  any  surface  coal 
mining  and  reclamation  operation 
owned  or  controlled  by  either  the 
appHcant  or  by  any  person  who  owns  or 
controls  the  applicant  is  currently  in 
violation  of  the  Act,  any  Federal  rule  or 
regulation  promulgated  pursuant 
thereto,  a  State  program,  or  any  Federal 
or  State  law,  rule,  or  regulation 
pertaining  t%air  or  water  environmental 
protection.  If  a  current  violation  exists, 
the  regulatory  authority  shall  require  the 
applicant  or  person  who  owns  or 
controls  the  applicant,  before  the 
issuance  of  the  permit,  to  either — 
•        •        •        •        « 

(4)  Delinquent  civil  penalties  for 
violations  cited  prior  to  October  3, 1988. 
If  delinquent  civil  penalties  exist  with 
respect  to  notices  of  violation  or 
cessation  orders  issued  under  the  Act 
prior  to  October  3, 1988.  the  regulatory 
authority  shall  not  deny  a  permit  to  the 
applicant  under  paragraph  (b)(1)  of  this 
section  if: 

(i)  The  applicant  is  not  the  person 
cited  in  the  violation  notice,  but  is  only 
linked  to  the  person  cited  through 
ownership  or  control; 

(ii)  No  Later  than  120  days  after  the 
elective  date  of  this  provision,  the 
surface  coal  mining  operation  for  which 
the  violation  notice  was  issued  has  been 
fully  reclaimed  in  accordance  with  the 
provisions  of  the  applicable  regulatory 
program:  and 

(iii)  With  respect  to  each  cessation 
order  for  which  a  delinquent  civil 
penalty  exists,  the  applicant  pays  $750 


of  the  amount  of  such  penalty  to  the 
regulatory  atrtbority  which  issued  sudi 
cessation  order. 


8.  Section  773.20  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  773^    ImprewtdenUy  issued  psrmtts: 
General  procsdurss. 


(b)  Review  criteria.  (1)  A  regulatory 
authority  shall  find  that  a  surface  coal 
mining  and  reclamation  permit  was 
improvidently  issued  if — 

(i)  Under  the  violations  review  criteria 
of  the  regulatory  program  at  the  time  the 
permit  was  issued,  the  regiilatory 
authority  should  not  have  issued  the 
permit  because  of  an  unabated  violation 
or  a  delinquent  penalty  or  fee:  and 

(ii)  The  violation,  penalty,  or  fee: 

(A)  Remains  unabated  or  delinquent: 
and 

(B)  Is  not  the  subject  of  a  good  faith 
appeal,  or  of  an  abatement  plan  or 
payment  schedule  with  which  the 
permittee  or  other  person  responsible  is 
complying  to  the  satisfaction  of  the 
responsible  agency;  and 

(iii)  Where  the  permittee  was  linked 
to  the  violation,  penalty,  or  fee  through 
ownership  or  control  under  the 
violations  review  criteria  of  the 
regulatory  program  at  the  time  the 
permit  was  issued,  an  ownership  or 
control  link  between-  the  permittee  and 
the  person  responsible  for  the  violation, 
penalty,  or  fee  still  exists,  or  where  the 
link  has  been  severed,  the  permittee 
continues  to  be  responsible  for  the 
violation,  penalty,  or  fee. 

(2)  The  provisions  of  $  773.26  of  this 
part  shall  be  applicable  when  a 
regulatory  authority  determines — 

(i)  Whether  a  violation,  penalty,  or  fee 
remains  unabated  or  delinquent,  has 
been  corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  and 

(ii)  Whether  any  ownership  or  control 
link  between  the  permittee  and  the 
person  responsible  for  the  violation, 
penalty,  or  fee  existed,  still  exists,  or 
has  been  severed. 

(c)  Remedial  measures.  (1)  A 
regulatory  authority  which,  under 
paragraph  (b)  of  this  section,  finds  that 
because  of  an  unabated  violation  or  a 
delinquent  penalty  or  fee  a  permit  was 
improvidently  issued  shall  use  one  or 
more  of  the  following  remedial 
measures: 

(i)  implement,  with  the  cooperation  of 
the  permittee  or  other  person 
responsible,  and  of  the  responsible 
agency,  a  plan  for  abatement  of  the 
violation  or  a  schedule  for  payment  of 
the  penalty  or  fee: 


(ii)  Impose  on  the  permit  a  condition 
requiring  that  in  a  reasonable  bme  the 
permittee  or  other  person  responsible 
abate  the  violation  or  pay  the  penalty  or 
fee; 

(iii)  Suspend  the  permit  until  the 
violation  is  abated  or  the  penalty  or  fee 
is  paid;  or 

(iv)  Rescind  the  permit 

(2)  If  the  regulatory  authority  decides 
to  suspend  the  permit,  it  shall  afford  at 
least  30  days'  written  notice  to  the 
permittee.  If  the  regulatory  authority 
decides  to  rescind  the  pennit.  it  shall 
issue  a  notice  in  accordance  with 
S  773.21  of  this  part.  In  either  case,  the 
permittee  shall  be  given  the  opportunity 
to  request  administrative  review  of  the 
notice  under  43  CFR  4.1370  et  seq^ 
where  OSM  is  the  regulatory  authority, 
or  under  the  State  program  equivalent, 
where  a  State  is  the  regulatory 
authority.  The  regulatory  authority's 
decision  shall  remain  in  effect  during  the 
pendency  of  the  appeal,  unless 
temporary  relief  is  granted  in 
accordance  with  43  CFR  4.1376  or  the 
State  program  equivalent. 

9.  Section  773.21  is  amended  by 
revising  the  introductory  langitage 
contained  in  paragraph  (a)  to  read  as 
follows: 

§  773  J1    Improvktently  Issued  psrmits: 
Rescission  procedures. 


(a)  Automatic  suspension  and 
rescission.  After  a  specified  period  of 
time  not  to  exceed  90  days  the  permit 
automatically  will  become  suspended, 
and  not  to  exceed  90  days  thereafter 
rescinded,  unless  within  those  periods 
the  permittee  submits  proof,  and  the   . 
regulatory  authority  finds,  consistent 
with  the  provisions  of  S  773.26  of  this 
part,  that — 


773.21    [Amended] 

10.  Section  773.21  is  annended  by 
deleting  paragraph  (c). 

11.  Section  773.22  is  added  as  follows: 

§773.22    Verification  of  ownership  or 
control  application  liifotiiisllon. 

(a)  in  £>ccordance  with  |  773.15(cMl) 
of  this  part,  prior  to  the  Issuance  of  a 
permit,  the  regulatory  authority  shall 
review  the  information  provided  in  the 
application  pursuant  to  9  778.13  of  this 
chapter  to  determine  that  such 
information,  including  the  identification 
of  the  operator  and  all  owners  and 
controllers  of  the  operator,  is  complete 
and  accurate.  In  making  such 
determination,  the  regulatory  authority 
shall  compare  the  information  provided 
in  the  application  with  information  from 
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other  reasonabl]  available  sources, 
including — 

(1)  Manual  da  a  sources  within  the 
State  in  which  tf  e  regulatory  authority 
exercises  jurisdi  ;tion,  including — 

(i)  The  regulat  )ry  authority's 
inspection  and  e  iforcement  records  and 

(ii)  State  corp<  ration  commission  or 
tax  records  to  th  i  extent  they  contain 
information  cone  eming  ownership  or 
control  links;  am  I 

(2)  Automated  data  sources, 
including — 

(i)  The  regulat  )ry  authority's  own 
computer  systen  s  and 
(ii)  The  Applic  int/Violator  System. 

(b)  If  it  appear  i  from  the  information 
provided  in  the  £  pplication  pursuant  to 
§  778.13  (c)  and  ( J)  of  this  chapter  that 
none  of  the  pers(  ns  identiHed  in  the 
application  has  i  ad  any  previous  mining 
experience,  the  i  Jgulatory  authority 
ehall  inquire  of  t  le  applicant  whether 
any  person  othei  than  those  identified  in 
the  application  v  ill  own  or  control  the 
operation  (as  eit  ler  an  operator  or  other 
c  wner  or  control  er). 

(c)  If,  as  a  resimt  of  the  review 
conducted  under  paragraphs  (a)  and  (b) 
of  this  section,  tl  e  regulatory  authority 
identifies  any  po  lential  omission, 
inaccuracy,  or  in:onsistency  in  the 
c%vnership  or  coi  itrol  information 
provided  in  the  e  pplication,  it  shall, 
prior  to  making  t  final  determination 
with  regard  to  th  ;  application,  contact 
the  applicant  an(  1  require  that  the  matter 
be  resolved  throi  igh  submission  of — 

(1)  An  amendr  lent  to  the  application 
or 

(2)  A  satisfacti  iry  explanation  which 
includes  credible  information  sufficient 
to  demonstrate  t  lat  no  actual  omission, 
inaccuracy,  or  in  consistency  exists.  The 
regulatory  autho  ity  shall  also  take 
sction  in  accordi  nee  with  the  provisions 
of  9  843.23  of  thi!  chapter  (or  the  State 
program  equivali  int),  where  appropriate. 

(d)  Upon  comp  letion  of  the  review 
conducted  under  this  section,  the 
regulator^'  autho  ity  shall  promptly  enter 
all  ownership  or|control  information  into 
AVS. 

12.  Section  77l23  is  added  as  follows 


§  773.23    Review 
and  violation 


a1  ownership  or  control 


infoi  matlon. 


(a)  Following 
ownership  or  control 
pursuant  to  S  77; 
regulatory  autho  ity 
reasonably  avai  able 
concerning  viola 
ownership  or  coi  itrol 
applicant  to  dct^Tnine 
application  can 
S  773.15(b)  of 
shall  include — 


thi  I 


t  ic  verification  of 
information 
.22  of  this  part,  the 
shall  review  all 
information 
ion  notices  and 

links  involving  the 
whether  the 
approved  under 
part.  Such  information 


le 


(1)  With  respect  to  ownership  or 
control  links  involving  the  applicant,  all 
information  obtained  under  §§  773.22 
and  778.13  of  this  chapter;  and 

(2)  With  respect  to  violation  notices, 
all  information  obtained  under  §  778.14 
of  this  chapter,  information  obtained 
from  OSM,  including  information  shown 
in  the  AVS,  and  information  from  the 
regulatory  authority's  own  records 
concerning  violation  notices. 

(b)  If  the  review  conducted  under 
paragraph  (a)  of  this  section  discloses 
any  ownership  or  control  link  between 
the  applicant  and  any  person  cited  in  a 
violation  notice — 

(1)  The  regulatory  authority  shall  so 
notify  the  applicant  and  shall  refer  the 
applicant  to  the  agency  with  jurisdiction 
over  such  violation  notice;  and 

(2)  The  regulatory  authority  shall  not 
approve  the  application  unless  and  until 
it  determines,  in  accordance  with  the 
provisions  of  §5  773.24  and  773.26  of  this 
part  (or  the  State  program  equivalent), 

(i)  That  all  ownership  or  control  links 
between  the  applicant  and  any  person 
cited  in  a  violation  notice  are  erroneous 
or  have  been  rebutted,  or 

(ii)  That  the  violation  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  within  the  meaning  of 
§  773.15(b)(1)  of  this  part  (or  the  State 
program  equivalent). 

(c)  Following  the  regulatory 
authority's  decision  on  the  application 
(including  unconditional  issuance, 
conditional  issuance,  or  denial  of  the 
permit)  or  following  the  applicant's 
withdrawal  of  the  application,  the 
regulatory  authority  shall  promptly  enter 
all  relevant  information  related  to  such 
decision  or  withdrawal  into  AVS. 

13.  Section  773.24  is  added  as  follows; 

§  773.24    Procedures  for  challenging 
ownership  or  contioi  links  shown  In  AVS. 

(a)(1)  Any  applicant  or  other  person 
shown  in  AVS  in  an  ownership  or 
control  link  to  any  person  cited  in  a 
Federal  or  State  violation  notice  may 
challenge  such  link  in  accordance  with 
the  provisions  of  paragraphs  (b)  through 
(d)  of  this  section  and  9  773.26  of  this 
part,  unless  such  applicant  or  other 
person  is  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  link. 

(2)  Any  applicant  or  other  person 
shown  in  AVS  in  an  ownership  or 
control  link  to  any  person  cited  in  a 
Federal  violation  notice  may  challenge 
the  status  of  the  violation  covered  by 
such  notice  in  accordance  with 
provisions  of  paragraphs  (b)  through  (d) 
of  this  section  and  §  773.26  of  this  part, 
unless  such  applicant  or  other  person  is 
bound  by  a  prior  administrative  or 


judicial  determination  concerning  the 
status  of  the  violation. 

(3)  Any  applicant  or  other  person 
shown  in  AVS  in  an  ownership  or 
control  link  to  any  person  cited  in  a 
State  violation  notice  may  challenge  the 
status  of  the  violation  covered  by  such 
notice  in  accordance  with  the  State 
program  equivalents  to  paragraphs  (b) 
through  (d)  of  this  section  and  S  773.28 
of  this  part  for  the  State  that  issued  the 
violation  notice,  unless  such  applicant 
or  other  person  is  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  status  of  the  violation. 

(b)  Any  application  or  other  person 
who  wishes  to  challenge  an  ownership 
or  control  link  or  the  status  of  a 
violation,  and  who  is  eligible  to  do  so 
under  the  provisions  of  paragraphs  (a)(1) 
or  (a)(2)  of  this  section,  shall  submit  a 
written  explanation  of  the  basis  for  the 
challenge,  along  with  any  relevant 
evidentiary  materials  and  supporting 
documents,  to  OSM,  addressed  to  the 
Chief  of  the  AVS  Office,  Mail  Stop  7424, 
Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW..  Washington,  DC  20240. 

(c)  OSM  shall  review  any  information 
submitted  under  paragraph  (b)  of  this 
section  and  shall  make  a  written 
decision  whether  or  not  the  ownership 
or  control  link  has  been  shown  to  be 
erroneous  or  has  been  rebutted  and/or 
whether  the  violation  covered  by  the 
notice  remains  outstanding,  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal  within  the  meaning  of 

§  773.15(b)(1)  of  this  part. 

(d)(1)  If,  as  a  result  of  the  decision 
reached  under  paragraph  (c)  of  this 
section,  OSM  determines  that  the 
ownership  or  control  link  has  been 
shov/n  to  be  erroneous  or  has  been 
rebutted  and/or  that  the  violation 
covered  by  the  notice  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  OSM  shall  so  notify  the 
applicant  or  other  person  and,  if  an 
application  is  pending,  the  regulatory 
authority,  and  shall  correct  the 
information  in  AVS. 

(2)  If,  as  a  result  of  the  decision 
reached  under  paragraph  (c)  of  this 
section,  OSM  determines  that  the 
ownership  or  control  link  has  not  been 
shov^m  to  be  erroneous  and  has  not  been 
rebutted  and  that  the  violation  covered 
by  the  notice  remains  outstanding,  OSM 
shall  so  notify  the  applicant  or  other 
person  and,  if  an  application  is  pending, 
the  regulatory  authority,  and  shall 
update  the  information  in  AVS,  if 
necessary. 
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(i)  OSM  shall  serve  a  copy  of  the 
decision  on  the  applicant  or  other 
person  by  certified  mail,  or  by  any 
means  consistent  with  the  rules 
governing  service  of  a  summons  and 
complaint  under  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure.  Service  shall 
be  complete  upon  tender  of  the  notice  or 
of  the  mail  and  shall  not  be  deemed 
incomplete  because  of  a  refusal  to 
accept. 

(ii)  The  applicant  or  other  person  may 
appeal  OSM's  decision  to  the 
Department  of  Interior's  Office  of 
Hearings  and  Appeals  within  30  days  of 
service  of  the  decision  in  accordance 
with  43  CFR  4.1380  et  seq.  OSM's 
decision  shall  remain  in  effect  during  the 
pendency  of  the  appeal,  unless 
temporary  relief  is  granted  in 
accordance  with  43  CFR  4.138& 

14.  Section  773.25  is  added  as  follows: 

§  773.2S    Procedures  tor  chanenging 
ownersMp  or  control  Hnks  prior  to  entry  in 
AVS. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  provisions  of 
paragraphs  (b)  through  (d)  of  this  section 
shall  apply  whenever — 

(i)  OSM  identifies  an  ownership  or 
control  link  between — 

(A)  A  person  who  has  owned  or 
controlled  a  surface  coal  mining  and 
reclamation  operation  that  has  been 
active  within  the  previous  12  months 
and 

(B)  Any  person  cited  in  a  Federal 
violation  notice,  if  such  link  has  not 
previously  been  entered  into  AVS;  or 

(ii)  A  State  regulatory  authority 
identifies  an  ownership  or  control  link 
between — 

(A)  A  person  who  has  owned  or 
controlled  a  surface  coal  mining  and 
reclamation  operation  that  has  been 
active  within  the  previous  12  months 
and 

(B)  Any  person  cited  In  a  State 
violation  notice  from  the  State  that 
identified  the  link,  if  such  link  has  not 
previously  been  entered  into  AVS. 

(2)  The  provisions  of  paragraphs  (b) 
through  (d)  of  this  section  shall  not 
apply  to  any  ownership  or  control  link 
identified  as  a  result  of  the  application 
review  process  set  forth  in  5§  773.15(b), 
773.22,  and  773.23  of  this  part  or  the 
improvidently  issued  permit  process  set 
forth  in  i(  773J20  and  773.21  of  this  part 
and  §  843.21  of  this  chapter. 

(b)  Prior  to  entering  into  AVS  any 
ownership  or  control  link  described  in 
paragraph  (a)(1)  of  this  section,  the 
agency  that  identified  the  link  (OSM  or 
the  State  regulatory  authority)  shall 
provide  written  notice  to  the  person  of 
the  existence  of  the  link  and  of  the 
opportunity  provided  in  paragraph  (c)  of 


this  section  to  challenge  such  link  or  the 
status  of  the  violation.  The  notice  shall 
be  served  on  the  person  certified  mail, 
or  by  any  means  consistent  with  the 
rules  governing  service  of  a  summons 
and  complaint  under  Rule  4  of  the 
Federal  Rules  of  Civil  Procedure- 
Service  shall  be  complete  upon  tender  of 
the  notice  or  of  the  mail  and  shall  not  be 
deemed  incomplete  because  of  a  refusal 
to  accept. 

(c)(1)  If  the  person  served  wishes  to 
challenge  the  ownership  or  control  link 
and/or  the  status  of  the  violation,  he  or 
she  shall  submit  a  written  explanation 
of  the  basis  for  the  challenge,  along  with 
any  relevant  evidentiary  materials  and 
suj^wrting  documents,  to  the  agency 
providing  such  notice,  within  30  days  of 
service  of  the  notice.  No  such  challenge 
may  be  instituted  by  a  person  who  is 
bound  by  a  prior  administrative  or 
judicial  determination  concerning  the 
matter. 

(2)  Where  the  agency  providing  such 
notice  is  OSM,  the  written  explanation 
shall  be  sent  to  the  address  set  forth  in 
§  773.24(b)  of  this  part.  OSM  shall  make 
a  decision  with  respect  to  such 
challenge  in  accordance  with  the 
provisions  of  55  773.24(c)  and  773.26  of 
this  part  and  the  person  served  may 
appeal  OSM's  decision,  if  adverse,  in 
accordance  with  the  provisions  of 

5  773.24(d)  of  this  part. 

(3)  Where  the  agency  providing  such 
notice  is  a  State  regulatory  authority, 
the  State  program  equivalents  to 

5§  773.24(b)-{d)  and  773.26  of  this  part 
shall  apply. 

(d)  If  no  written  explanation  is 
provided  within  30  days  of  service  of  the 
notice  under  paragraphs  (b)  and  (c)  of 
this  section  or  if,  as  a  result  of  the 
decision  reached  under  paragraph  (c)  of 
this  section,  OSM  or  the  State  regulatory 
authority  determines  that  the  ownership 
or  control  link  has  not  been  shown  to  be 
erroneous  and  has  npt  been  rebutted 
and  that  the  violation  covered  by  the 
notice  remains  outstanding,  the  agency 
shall  promptly  enter  the  information 
identifying  the  link  into  AVS,  unless 
temporary  relief  has  been  granted  in 
accordance  with  43  CFR  4.1386  (or  the 
State  program  equivalent). 

15.  Section  773.26  is  added  as  follows: 

§773.2*   Standanto  tor  Challenging 
ownership  or  control  links  and  the  statue  of 
violations. 

(a)  The  provisions  of  this  sectioa  shall 
apply  whenever  a  person  has  and 
exercises  a  right  under  the  provisions  of 
S  §  773.2a  773.21. 773.23.  T7%2A,  Of  773.25 
of  this  part  or  under  the  provisions  of 
part  775  of  this  chapter,  to  challenge— 


(1)  An  ownership  or  control  link  to 
any  person  cited  in  a  violation  notice 

and/or 

(2)  The  status  of  the  violation  covfrod 
by  such  notice. 

(b)  Agencies  responsible.  (1)  Except 
as  provided  in  paragraph  (b)(3)  of  this 
section — 

(i)  The  regulatory  authority  before 
which  an  application  is  pending  shall 
have  authority  for  making  decisions 
with  respect  to  the  ownership  or  control 
of  the  applicant. 

(ii)  The  regulatory  authority  that 
issued  a  pjermit  shall  have  authority  for 
making  decisions  with  respect  to  the 
ownership  or  control  of  the  permittee. 

(iii)  The  State  regulatory  authority  for 
the  State  that  issued  a  State  violation 
notice  shall  have  authority  for  making 
decisions  with  respect  to  the  ownership 
or  control  of  any  person  cited  in  such 
notice. 

(iv)  The  regulatory  agency  that  issued 
a  violation  notice,  whether  State  or 
Federal,  shall  have  authority  for  making 
decisions  concerning  the  status  of  the 
violation  covered  by  such  notice,  i.e., 
whether  the  violation  remains 
outstanding,  has  been  corrected,  is  in 
the  process  of  being  corrected,  or  is  the 
subject  of  a  good  faith  appeal  within  the 
meaning  of  5  773.15(b)(1)  of  this  part 

(2)  OSM  shall  have  authority  for 
making  decisions  with  respect  to  the 
ownership  or  control  of  any  person  died 
in  a  Federal  violation  notice. 

(3)  The  authority  referred  to  in 
paragraph  (b)(1)  of  this  section  shall  be 
subject  to  the  authority  of  OSM  to 
review  any  State  regulatory  authority 
decision  regarding  an  ownership  or 
control  link  or  the  status  of  a  violation 
as  an  element  of  State  program 
oversight  under  parts  733,  842,  and  843 
of  this  chapter.  Where  OSM  disagrees 
with  the  decision,  it  shall  take  action 
under  §  843.24  of  this  chapter,  as 
appropriate. 

(c)  Evidentiary  Standards.  (1)  In  any 
formal  or  informal  review  of  an 
ownership  or  control  link  to  a  person 
cited  in  a  violation  notice  or  of  the 
status  of  a  violation  covered  by  such 
notice,  the  responsible  agency  shall 
make  a  prima  facie  determination  oi^ 
showing  that  such  link  exists  and/or 
that  the  violation  covered  by  such  notice 
remains  outstanding.  Once  such  a  prima 
facie  determinabon  or  showing  has  been 
made,  the  person  challenging  such  link 
or  the  status  of  the  violation  shall  have 
the  burden  of  proving  by  a 
preponderance  of  the  evidence,  with 
respect  to  any  relevant  time  period— 

(i)  That  the  facts  relied  upon  by  the 
responsible  agency  to  establish — 
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(D)  An  opinion  of  counsel,  when 
supported  by  evidentiary  materials  and 
when  rendered  by  counsel  who  certifies 
that  he  or  she  has  personally  and 
diligently  investigated  the  facts  of  the 
matter  and  that  he  or  she  is  qualified  to 
render  the  opinion. 

(ii)  Before  any  administrative  or 
judicial  tribunal  reviewing  the  decision 
cf  the  responsible  agency,  any  evidence 
admissible  under  the  rules  of  such 
tribunal. 

(d)  Required  proof  for  the  rebuttal  of 
ownership  or  control  presumptions.  The 
following  proof  shall  be  required  to 
rebut  any  presumption  of  ownership  or 
control  under  paragraph  (b)  of  the 
definition  of  "owned  or  controlled"  or 
"owns  or  controls"  in  S  773.5  of  this 
part: 

fl)  V/ith  respect  to  a  presumed  owner 
or  controller  of  an  applicant  (except  as 
provided  in  paragraph  (d)(4]  of  this 
section],  proof  that  the  person  subject  to 
the  presumption  does  not  and  will  not 
have  the  authority  directly  or  indirectly 
to  determine  the  manner  in  which  the 
relevant  surface  coal  mining  operation 
will  be  conducted,  and  that  such 
authority  is  or  will  be  exercised  by  one 
or  more  other  persons  to  the  exclusion 
of  the  presumed  owner  or  controller. 

(2)  With  respect  to  a  presumed  owner 
or  controller  of  a  permittee  (except  as 
provided  in  paragraph  (d)(4)  of  this 
section,  proof  that,  at  the  time  the  permit 
\vas  issued,  the  person  subject  to  the 
presumption  did  not  have  the  authority 
directly  or  indirectly  to  determine  the 
manner  in  vvhich  the  relevant  surface 
coal  mining  operation  would  be 
conducted,  and  that  such  authority  was 
to  be  exercised  by  one  or  more  other 
persons  to  the  exclusion  of  the 
presumed  owner  or  controller. 

(3)  With  respect  to  a  presumed  owner 
or  controller  of  a  person  cited  in  a 
violation  notice,  proof  as  follows: 

(i)  For  a  present  or  former  officer  of 
an  entity,  proof — 

(A)  That  the  officer  does  not  and  did 
not  have  authority  or  demonstrated 
control  over  the  conduct  of  the  surface 
coal  mining  operation,  including  the 
ability  to  cause  the  abatement  of 
violations,  nor  any  level  of  supervisory 
responsibility  over  a  person  having  such 
authority  or  control,  or 

(B)  That  the  officer  has  taken  all 
reasonable  steps  within  his  or  her  legal 
authority  to  bring  about  abatement  of 
the  violation,  but  that  such  abatement 
has  been  prevented  by  the  person  or 
persons  who  have  or  had  actual 
authority  or  control  over  the  conduct  of 
the  surface  coal  mining  operation. 

(ii)  For  a  former  owner  of  10  through 
60  percent  of  an  entity,  proof— 


(A)  That  the  owner  did  not  know  of 
the  violation  at  the  surface  coal  mining 
operation  and  should  not,  considering 
all  of  the  circumstances  of  the  entity's 
method  of  operation,  be  expected  to 
have  known  of  such  violation,  or 

(B)  That  the  owner  took  all  reasonable 
steps  within  his  or  her  legal  authority  to 
bring  about  abatement  of  the  violation, 
but  that  such  abatement  was  prevented 
by  the  person  or  persons  who  had  actual 
authority  or  control  over  the  conduct  of 
the  surface  coal  mining  operation. 

(iii)  For  a  present  or  former  director  or 
general  partner  or  a  present  owner  of  in 
through  50  percent  of  an  entity,  proof 
that  the  director,  general  partner,  or 
owner  has  taken  all  reasonable  steps 
within  his  or  her  legal  authority  to  bring 
about  abatement  of  the  violation,  but 
that  such  abatement  has  been  prevented 
by  the  person  or  persons  who  have  or 
had  actual  authority  or  control  over  the 
conduct  of  the  surface  coal  mining 
operation. 

(iv)  For  a  present  or  former  operator 
of  a  surface  coal  mining  operation,  proof 
that  the  violation  was  caused  by  the 
permittee  or  other  person  or  persons 
who  have  or  had  actual  authority  or 
control  over  a  portion  of  the  surface  coal 
mining  operation,  to  ttie  exclusion  of  the  . 
operator. 

(v)  For  a  person  with  present  or 
former  authority  to  commit  the  assets  or 
working  resources  of  an  entity,  proof 
that  the  person  has  taken  all  reasonable 
steps  within  his  or  her  legal  authority  to 
bring  about  abatement  of  the  violation, 
but  that  such  abatement  has  been 
prevented  by  the  person  or  persons  who 
have  or  had  actual  authority  or  control 
over  the  conduct  of  the  surface  coal 
mining  operation. 

(vi)  For  a  person  presently  or  formerly 
owning  or  controlling  coal  to  be  mined 
by  another  person  under  a  lease, 
sublease,  or  other  contract  and  having 
the  right  to  receive  such  cool  after 
mining  or  having  authority  to  determme 
the  manner  in  which  the  surface  coal 
mining  operation  is  or  was  conducted, 
proof — 

(A)  That  the  person  in  fact  does  not 
and  did  not  have  the  authority  directly 
or  indirectly  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  is  or  was  conducted,  and  that 
such  authority  is  or  was  exercised  by 
one  or  more  other  persons  to  the 
exclusion  of  the  person  owing  or 
controlling  the  coal,  or 

(B)  That  the  person  has  taken  all 
reasonable  steps  within  his  or  her  legal 
authority  to  bring  about  abatement  of 
the  violation,  but  that  such  abatement 
has  been  prevented  by  the  person  or 
persons  who  have  or  had  actual 
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authority  or  control  over  the  conduct  of 
the  surface  coal  mining  operation. 

(4)  Where  the  person  cited  in  a 
violation  notice  is  itself  the  applicant  or 
permittee,  the  ownership  or  control  of 
such  person  with  respect  to  the  violation 
notice  shall  be  determined  under  the 
provisions  of  paragraph  (d](3]  of  this 
section,  rather  than  under  the  provisions 
of  paragraph  (d)(1)  or  (d)(2)  of  this 
section. 

(5)  Proof  under  paragraphs  (d)(1) 
through  (d)(3)  of  this  section  that  one  or 
more  other  persons  exercised  the 
authority  to  determine  the  manner  in 
which  a  surface  coal  mining  operation 
was  conducted,  to  the  exclusion  of  the 
presumed  owner  or  controller,  or  that 
abatement  was  prevented  by  such  other 
persons  shall  include  identification  of 
the  other  persons  who  exercised  such 
authority  or  prevented  abatement  and 
speciflc  facts  demonstrating  how  such 
other  persons  exercised  such  authority 
to  the  exclusion  of  the  presumed  owner 
or  controller  or  prevented  abatement. 

(e)  Following  any  determination  by  a 
State  regulatory  authority  or  other  State 
agency,  or  any  decision  by  an 
administrative  or  judicial  tribunal 
reviewing  such  determination,  the  State 
regulatory  authority  shall  review  the 
information  in  AVS  to  determine  if  it  is 
consistent  with  the  determination  or 
decision.  If  it  is  not,  the  State  regulatory 
authority  shall  promptly  inform  OSM 
and  request  that  the  AVS  information  be 
revised  to  reflect  the  determination  or 
decision. 

15.  Section  773.27  is  added  as  follows: 

S  773^7    Periodic  ch«ck  of  ownership  or 
control  Information. 

(a)  Within  two  months  after  the  initial 
disturbance  of  a  permitted  site  and 
annually  thereafter  for  as  long  as  coal 
extraction  on  the  site  has  not  been 
completed,  the  regulatory  authority  shall 
take  the  following  steps  to  determine 
whether  the  information  contained  in 
the  current  official  record  of  the  permit 
concerning  the  permittee,  the  operator, 
and  the  MSHA  identification  number  for 
the  site  was  and  remains  complete  and 
accurate: 

(1)  An  on-site  inquiry  during,  or  in 
addition  to,  a  regular  inspection:  and 

(2)  A  check  of  MSHA.  Abandoned 
Mine  Land,  and  Energy  Information 
Administration  information,  as  available 
through  AVS. 

(b)  If,  as  a  result  of  the  steps  taken 
under  paragraph  (a)  of  this  section,  the 
regulatory  authority  identifies  any 
potential  omission,  inaccuracy,  or 
inconsistency  in  the  Information 
provided  in  the  application,  or  a 
subsequent  change  to  such  __ 
information — 


(1)  The  regulatory  authority  shall 
promptly  contact  the  permittee  and 
require  that  the  matter  be  resolved 
expeditiously  through  one  or  more  of  the 
following  actions: 

(i)  Submission  of  a  satisfactory 
explanation  which  includes  credible 
information  sufficient  to  demonstrate 
that  no  actual  omission,  inaccuracy,  or 
inconsistency  existed  at  the  time  of 
permit  issuance  and  that  no  subsequent 
change  to  such  information  has 
occurred: 

(ii)  Amendment  to  the  current  official 
record  of  the  permit,  where  appropriate; 

(iii)  Remedial  action  under  S  773.20(c) 
of  this  part  (or  the  State  program 
equivalent)  in  situations  where  complete 
and  accurate  information  would  have 
precluded  issuance  of  the  permit  under 
S  773.15(b)  of  this  part;  and 

(iv)  Enforcement  action  under 
S§  843.11-643.12  of  this  chapter  (or  the 
State  program  equivalent)  requiring  the 
cessation  of  operations  by  any 
unapproved  permittee  or  operator  and 
the  submission  of  an  application  for 
transfer,  assignment,  or  sale  of  permit 
rights  under  S  774.17  of  this  chapter  (or 
the  State  program  equivalent)  in 
situations  where  there  has  been  an 
attempt  to  change  the  permittee, 
operator,  or  other  owner  or  controller  of 
the  surface  coal  mining  operation 
without  the  written  approval  of  the 
regulatory  authority. 

(2)  The  regulatory  authority  shall  also 
take  action  in  accordance  with  the 
provisions  of  S  843.23  of  this  chapter  (or 
the  State  program  equivalent),  where 
appropriate. 

PART  778— PERMIT  APPUCATIONS— 
MINIMUM  REQUIREMENTS  FOR 
LEGAL,  FINANCIAL,  COMPUANCE. 
AND  RELATED  INFORMATION 

17.  The  authority  citation  for  part  778 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  30  U.S.C.  1201  et 
seq.,  and  Pub.  L  100-34. 

18.  Section  778.13  is  amended  by 
revising  the  introductory  language  in 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§778.13    IdwrtMcatton  of  IntwMts. 

•        •        *        •        • 

(c)  For  each  person  who  is  deemed  or 
presumed  to  own  or  control  the 
applicant  under  the  definition  of  owned 
or  controlled  and  owns  or  controls  in 

9  773.5  of  this  chapter,  as  applicable — 

(d)  For  any  surface  coal  mining 
operation  that  is  deemed  or  presumed  to 
be  owned  or  controlled  by  either  the 
applicant  or  any  person  who  is  deemed 
or  presumed  to  own  or  control  the 


applicant  under  the  definition  of  owned 
or  controlled  and  owns  or  controls  in 
9  773.5  of  this  chapter,  the  operation's — 

19.  Section  778.14  is  amended  by 
revising  the  introductory  language  in 
paragraph  (c)  to  read  as  follows: 

9778.14    Violation  infonnatlon. 

(c)  A  list  of  all  violation  notices 
received  by  the  applicant  during  the 
three-year  period  preceding  the 
application  date,  and  a  list  of  all 
outstanding  violation  notices  received 
prior  to  the  date  of  the  application  by 
any  surface  coal  mining  operation  that  is 
deemed  or  presumed  to  be  owrned  or 
controlled  by  either  the  applicant  or  any 
person  who  is  deemed  or  presumed  to 
own  or  control  the  applicant  under  the 
definition  of  "owned  or  controlled"  and 
"owns  or  controls"  in  9  773.5  of  this 
chapter.  For  each  violation  notice 
reported,  the  list  shall  include  the 
following  information,  as  applicable: 


PART  840-STATE  REGULATORY 
AUTHORITY:  INSPECTION  AND 
ENFORCEMENT 

20.  The  authority  citation  for  part  840 
continues  to  read  as  follows: 

Autiiority:  Pub.  L  95-87,  30  U.S.C.  1201  et 
seq.,  and  Pub.  L 100-34,  unless  otherwise 
noted. 

21.  Section  840.13  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  840.13    Enforcament  authority. 

(b)  The  enforcement  provisions  of 
each  State  program  shall  contain 
sanctions  which  are  no  less  stringent 
than  those  set  forth  in  section  521  of  the 
Act  and  shall  be  consistent  with 
99  843.11,  843.12,  843.13,  and  843.23  and 
subchapters  G  and  J  of  this  chapter. 


PART  843-FEDERAL  ENFORCEMENT 

22-23.  The  authority  citation  for  part 
843  continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  aeq..  as 
amended;  and  Pub.  L 100-34. 

9843.10    [Removad] 

24.  Section  843.10  is  removed. 

25.  Section  843.23  is  added  as  follows: 

9843.23  Sanetlona  for  knowing  omtoatona 
or  Inaceuraelaa  m  ownarahip  or  control  and 
violation  infonnatton. 

(a)(1)  Whenever  the  Office  identifles 
any  omission  or  inaccuracy  in 
ownership  or  control  or  violation 
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infonnation  provided  in  an  application 
or  other  documeiit  submitted  pursuant  to 
SS  773.22,  773.24J  773.25,  773.26,  773.27. 
77ai3.  or  778.14  if  this  chapter,  it  shall 
determine  whether  the  omission  or 
inaccuracy  resulted  from  a  knowing 
failure  to  provid^  complete  and  accurate 
ding- 
submission  of  false 


information,  incl 
(i)  Any  kno 

information,  and 
(ii)  Any  fail 

complete  and  a 

where  the  persoi 


(2)  The  knowir 
complete  and  ac 
violation  of  the . 


\  by  a  person  to  provide 
irate  information 
I  knew  or  had  reason  to 
know  that  such  failure  could  mislead  the 
Office  as  to  the  facts  of  ownership  or 
control  relevant  n  a  surface  coal  mining 
operation  or  the  ^tatus  of  any  violation. 
:  failure  to  provide 
urate  information  is  a 
id. 
(b)(1)  If  the  Ofice  determines, 
pursuant  to  paraj  raph  (a)  of  this  section, 
that  a  failure  to  p  rovide  complete  and 
accurate  inforroa  ion  was  knowing,  the 
Office  shall  promptly  consider  the 
imposition  of  ones  or  more  of  the 
following  sanctio  is: 

(i)  Denial  of  th«  permit  for  failure  to 
comply  with  §  77^.15(cKl)  of  this 
chapter 


991 


(ii)  Issuance  of  a  notice  of  violation, 
along  with  assessment  of  an  appropriate 
civil  penalty,  and 

(iii)  Criminal  prosecution  under  30 
U.S.C.  1268(g). 

(2)  Such  sanctions  shall  be  in  addition 
to  any  action  taken  under  S  773.27(b)(1) 
(iii)  and  (iv)  of  this  chapter,  if 
applicable. 

26.  Section  843.24  is  added  as  follows: 

§843.24  OvcfsigM  of  State  pennttUng 
decisions  witti  respect  to  ownerstilp  or 
control  or  tt<e  status  of  viotations. 

(a)  The  Office  shall  take  action 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section  whenever  it  determines, 
through  its  oversight  of  the 
implementation  of  State  programs — 

(1)  That  a  State  has  issued  a  permit 
without  complying  with  the  State 
program  equivalents  of  SS  773.22,  773JZ3. 
773.24.  773.26.  and  843.23  of  this  chapter 
or 

(2)  That  a  State  has  failed  in  a 
systemic  maimer  to  comply  with  the 
State  program  equivalent  of  S  773.27  of 
this  chapter.  Failure  to  comply  in  a 
systemic  manner  includes  a  continuing 
pattern  of  noncompliance  by  State,  or 


one  or  more  instances  of  noncompliance 
that  result  from  or  evidence  a  legal  or 
poUcy  decision  which  the  State  intends 
to  apply  to  similar  cases. 

(b)  If,  as  a  result  of  its  determination 
that  a  State  has  failed  to  comply  with 
the  provisions  set  forth  in  paragraph  (a) 
of  this  section,  the  Office  has  reason  to 
believe  that  the  State  has  issued  a 
permit  improvidently  within  the 
meaning  of  S  773.20  of  this  chapter,  the 
Office  shall  initiate  action  under  the 
provisions  of  S  843.21  of  this  part. 

(c)  If  the  OfRce  determines  that  a 
State's  failure  to  comply  with  the  State 
program  equivalents  of  55  773.22.  773.23, 
773.24,  773.26,  and  843.23  of  this  chapter 
was  knowing,  or  that  the  State  has 
failed  in  a  systemic  manner  to  comply 
with  the  State  program  equivalent  of 

5  773.27  of  this  chapter,  it  shall  initiate 
action  under  SS  735.21  or  886.18  (as 
allowed  by  law)  and/or  S  733.12(b)  of 
this  chapter,  unless  the  Slate's  action 
was  the  result  of  a  mandatory  injunction 
of  a  court  of  competent  jurisdiction. 

[FR  Doc.  91-20976  Filed  9-5-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  Hearini  b  and  Appeals 

43  CFR  Part  4 
RIN  1094-AA42 

Special  Rules  Ap^icable  to  Surface 
Coal  Mining  Hearmgs  and  Appeals 


AGENCY:  Office  of  gearings  and 
Appeals,  Interior. 
ACTION:  Proposed  hile. 


(f 


id 

fcr 


ecis  ons 


Re:lamation  i 


ha  le 


Hearings  and 
sroposing  to  amend 
icable  to  surface  coal 
appeals  by  adding 
administrative 
by  the  Office  of 
and 
to  rescind  permits 
been  issued,  and 
which  determine 
is  linked,  within 
's  ownership  and 
review  regulations,  to 
in  violation  of  the 

and  Reclamation 
applicable  law.  The 
provide  for  a 
idministrative  law 

review  of  his 
the  Interior  Board  of 

is  also 
e  pertaining  to  the 
with  evidence 
facie  case  in  an 
alty  proceeding, 
editorial 
made  in  existing 


0>M 
er  tity 
OS  VI 


Control 

jther 
ould 


summary:  O^ice 

Appeals  (OHA)  is 

its  regulations  app 

mining  hearings  a 

procedural  rules 

review  of  (1)  d 

Surface  Mining 

Enforcement  (OSN^) 

that  should  not 

(2)  decisions  by 

that  a  person  or 

the  meaning  of 

control  and  permil 

a  person  currently 

Surface  Mining 

Act  of  1977  or  o 

proposed  rules  w 

hearing  before  an 

judge  and  for 

initial  decision  by 

Land  Appeals 

proposed  of  the  ru 

burden  of  going 

to  establish  a 

individual  civil  pe^ 

Additionally, 

changes  would  be 

rules. 

DATES:  Written  co  nments  are  due  on  or 

before  October  21, 1991. 

Public  hearings  vill  be  held,  if 
requested,  in  Was  lingfon,  DC  and  in 
Denver,  Colorado,  at  dates  and  times 
that  would  subseq  iiently  be  announced. 

Public  hearings  i  nay  be  requested  in 
writing  no  later  th;  in  September  27, 1991. 
Persons  who  wish  to  attend  a  public 
hearing,  but  not  of  er  testimony,  should 
check  with  the  person  listed  below 
under  FOR  FURTl  ER  INFORMATION 


disc)  etionary  i 


fo  ward 
prima 
il  pel  li 
appr  apriate 


CONTACT  to 

hearing  has  been 
ADDRESSES:  Writteh 
proposed  rules  mai 


detei  mine  whether  a 
n  quested. 

comments  on  the 
be  mailed  or 


delivered  in  person  to  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Blvd.. 
Arlington,  Virginia  22203. 

Requests  for  a  public  hearing  may  be 
mailed  or  delivered  to  the  same  address. 

The  public  hearing  in  Washington, 
DC,  will  be  held,  if  requested,  in  the 
auditorium  of  the  Department  of  the 
Interior,  1849  C  Street,  NW.. 
Washington,  DC.  The  public  hearing  in 
Denver,  Colorado,  will  be  held,  if 
requested,  at  the  Office  of  Surface 
Mining  conference  room,  1020 15th 
Street  (Brooks  Towers). 

FOR  FURTHER  INFORMATION  CONTACT: 

Will  A.  Irwin,  Administrative  ludge. 
Interior  Board  of  Land  Appeals,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Blvd.,  Arlington,  Virginia  22203. 
Telephone  703-235-3750. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Additions  to  43  CFR  4.1105 

References  to  the  proposed  rules, 
4.1370  et  seq.  and  4.1380  et  seq.,  have 
been  added  to  43  CFR  4.1105(a)(2].  The 
rules  formerly  designated  as  43  QH 
4.1370  et  seq.  and  4.1380  et  seq.,  were 
removed  by  a  recent  rulemaking, 
effective  February  21, 1991.  See  56  FR 
2139  (Jan.  22. 1991):  56  FR  5061  (Feb.  7, 
1991). 

Proposed  Addition  of  43  CFR  4.1370  et 
seq.  Providing  Procedures  for  Review  of 
Decisions  of  the  Office  of  Surface 
Mining  Suspending  or  Resdncfing 
Improvidently  Issued  Permits 

30  CFR  773.20(c)  requires  a  regulatory 
authority  that  finds  a  permit  was 
improvidently  issued  (for  reasons  set 
forth  in  S  773.20(b))  to  take  one  or  more 
remedial  measures.  30  CFR  773J0(c)(3) 
provides  that  the  regulatory  authority 
may  suspend  the  permit  until  the 
violation  is  abated  or  the  delinquent  fee 
or  penalty  is  paid;  §  773.20(c)(4) 
provides  that  the  regulatory  authority 
may  rescind  the  permit,  30  CFR  773.21(c) 
currently  provides  that  a  permittee  "may 
file  an  appeal  for  administrative  review 
of  the  notice  (of  proposed  suspension 
and  rescission,  issued  under  §  773.21) 
under  43  CFR  4.1280-1.1286  *   *  *  but 
where  OSMRE  is  the  regulatory 
authority  the  procedures  of  43  CFR 
4.21(a)  shall  not  apply  to  suspend  the 
effect  of  the  notice." 


43  CFR  4.1280-4.1286  are  the 
procedures  for  an  appeal  from  a 
decision  of  the  Director  of  OSM  that  is 
**not  required  by  the  Act  to  be 
determined  by  formal  adjudication 
under  the  procedures  set  forth  in  5 
U5.C.  554."  43  CFR  4.1280.  The  appeal  is 
to  the  Interior  Board  of  Land  Appeals 
(IBLA  or  the  Board).  43  CFR  4.1281.  43 
CFR  4.1286  provides  that  a  party  may 
request  the  Board  to  order  a  hearing  on 
an  issue  of  fact,  which  the  Board  may,  in 
Its  discretion,  grant.  In  OHA's  view, 
however,  it  is  likely  that  appeals  from 
OSM  decisions  to  suspend  or  rescind  a 
permit  will  usually  involve  issues  of  fact 
because  such  decisions  are  based  on 
findings  that  the  permittee  is  responsible 
for  or  linked  to  violations  that  are 
unabated  or  penalties  or  fees  that  are 
unpaid  pursuant  to  OSM's  regulations 
on  ownership  and  control  and  permit 
review,  30  CFR  773.5,  773.15.  See  30  CFR 
773.20.  773.21(a)(l}-(4).  For  this  reason, 
although  such  appeals  are  not  required 
by  the  Act  to  be  determined  by  formal 
adjudication  under  the  procedures  set 
forth  in  5  U.S.C.  §  554.  OHA  proposes  to 
add  regulations  that  provide  a  permittee 
may  file  a  request  for  review  with  the 
Hearings  Division  and  a  petition  for 
discretionary  review  of  the 
administrative  law  judge's  initial 
decision  with  the  Board.  These  proposed 
regulations  are  set  forth  in  43  CFR  4.1370 
et  seq.  OSM  has  today  published 
corresponding  proposed  amendments  to 
30  CFR  773.20  and  773.21(c). 

The  proposed  rules  set  forth  who  may 
file  a  request  for  review  of  a  suspension 
under  30  CFR  773.20(c)(3)  or  of  a  notice 
of  proposed  suspension  and  rescission 
under  30  CFR  773.21.  where  to  file  the 
request,  when  to  file  it.  and  the  sanction 
for  failure  to  file  it  on  time.  The 
proposed  rules  also  state  what  the 
contents  of  a  request  should  be.  allow 
for  the  request  to  be  amended,  and 
require  that  the  Office  of  Surface  Mining 
and  other  interested  parties  respond  to 

it 

The  proposed  rules  require  an 
administrative  law  judge  to  hold  a 
hearing  within  90  days  of  the  filing  of 
the  responses  to  a  request;  they  also 
require  that  the  administrative  law 
judge  issue  the  initial  decision  within  30 
days  after  the  record  of  the  hearing  is 
closed. 
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At  the  hearing,  the  burden  of  going 
forward  with  evidence  to  establish  a 
prima  facie  case  for  the  validity  of  its 
decision  is  the  responsibility  of  the 
Office  of  Surface  Mining;  the  ultimate 
burden  of  persuasion  that  its  decision  is 
not  valid  rests  with  the  person 
requesting  review.  This  allocation  of  the 
burdens  of  proof  conforms  with  that  in 
other  proceedings  involving  alleged 
violations  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act).  30  U.S.C.  1201  et  seq.  (1988); 
see  43  CFR  4.1171;  43  FR  34381  (Aug.  3. 
1978);  Harry  Smith  Construction  Co.  v, 
OSM.  78  IBLA  27.  30  (1983). 

The  proposed  rules  also  provide  that 
temporary  relief  from  a  notice  of 
suspension  or  a  notice  of  proposed 
suspension  and  rescission  of  an 
improvidently  issued  permit  may  be 
granted  by  the  administrative  law  judge 
if  it  is  shown  that  the  person  petitioning 
for  temporary  relief  is  likely  to  prevail 
on  the  merits  and  that  the  relief  sought 
will  not  adversely  affect  public  health  or 
safety  or  cause  significant,  imminent 
harm  to  land,  air,  or  water  resources. 
The  focus  of  the  adverse  effect  inquiry 
would  be  the  permitted  operation,  rather 
than  the  operation  allegedly  in  violation. 

Finally,  the  proposed  rules  provide 
that  a  party  may  file  a  petition  for 
discretionary  review  of  the 
administrative  law  judge's  initial 
decision  with  IBLA;  a  decision  on  a 
petition  is  required  within  60  days  of  the 
date  for  filing  responses. 

Proposed  Addition  of  43  CFR  4.1380  et 
seq.  Providing  Procedures  for  Review  of 
Office  of  Surface  Mining  Written 
Decisions  Concerning  Ownership  and 
Control 

Section  510(c)  of  the  Act.  30  U.S.C. 
1260(c),  provides  in  part: 

Where  the  schedule  (filed  by  a  permit 
applicant,  listing  violations  of  the  Act)  or 
other  information  available  to  the  regulatory 
authority  indicates  that  any  surface  coal 
mining  operation  owned  or  controlled  by  the 
applicant  is  currently  in  violation  of  this  Act 
or  such  other  laws  referred  to  (in)  this 
subsection  (pertaining  to  air  or  water 
environmental  protection],  the  permit  shall 
not  be  issued  until  the  applicant  submits 
proof  that  such  violation  has  been  corrected 
or  is  in  the  process  of  being  corrected  to  the 
satisfaction  of  the  regulatory  authority, 
department,  or  agency  which  has  Jurisdiction 
over  such  violation  *  *  *. 

OSM  has  defined  the  "owned  or 
controlled"  language  in  section  SlO(c). 
See  30  CFR  773.5.  It  has  also  provided 
procedures  for  reviewing  violations  in 
response  to  a  permit  application.  See  30 
CFR  773.15(b)(1). 

Section  3.1.3  of  the  Agreement 
approved  by  the  U.S.  District  Court  for 


the  District  of  Coliuibia  on  September  5. 
1990.  in  Save  Our  Cumberland 
Mountains  v.  Lujan,  Civil  Action  81- 
2134-AER.  provides  that  the  regulatory 
authority 

shall  not  finally  approve  the  application, 
unless  and  until  (a)  all  ownership  and  control 
links  involving  the  applicant  and  any 
violator,  as  shown  by  the  computer  system 
required  by  Section  1  of  this  Agreement  (the 
Applicant/Violator  System,  or  AVS).  have 
been  shown  to  be  erroneous  or  have  been 
rebutted,  or  (b)  the  applicant  has  established 
under  30  CFR  773.15(b)(1)  or  the  State 
program  equivalent  that  the  violation  has 
been  abated,  is  in  the  process  of  being 
corrected  to  the  satisfaction  of  the  agency 
with  jurisdiction  over  the  violation,  or  is  the 
subject  of  a  good  faith  appeal. 

In  accordance  with  Paragraphs  1  and 
2  of  Attachment  A  of  the  Agreement, 
OSM  has  today  published  proposed 
rules  governing  how  applicant/violator 
links  identified  by  the  Applicant/ 
Violator  System  may  be  shown  to  be 
erroneous  or  may  be  rebutted  and  how 
the  status  of  a  violation  is  determined 
for  purposes  of  30  CFR  773.20-773.21. 

Paragraph  4  of  Attachment  A  of  the 
Agreement  states: 

The  Department  shall  review  the  legal 
authorities,  remedies,  and  procedures 
available  to  applicants,  permittees,  and 
persons  or  entities  deemed  to  be  In  an 
ownership  or  control  relationship  with  an 
applicant  permittee,  or  violator,  to  determine 
whether  additional  procedures  should  be 
adopted  with  regard  to  their  rights  to  due 
process.  If  the  Department  determines  that 
additional  authorities,  remedies,  or 
procedures  are  needed  or  would  be  helpful, 
OHA  shall  propose  a  rule  to  address  the 
subject  within  180  days,  and  shall 
expeditiously  proceed  with  the  rulemaking 
thereafter. 

The  Department  has  tentatively 
determined  that  additional  procedures 
for  administrative  review  by  the 
Hearings  Division  of  OHA  similar  to 
those  provided  by  5  U.S.C.  554.  with 
discretionary  review  by  IBLA.  of  written 
decisions  by  OSM  based  on  ownership 
and  control  would  be  helpful. 

OSM  stated,  in  the  preamble  to  30 
CFR  773.5  and  773.15(b).  that  when  OSM 
is  the  regulatory  authority,  "{a)ny 
applicant  denied  a  permit  by  OSM  may 
file  a  request  for  review  with  the 
Hearings  Division  of  the  Department  of 
the  Interior's  OfHce  of  Hearings  and 
Appeals  in  accordance  with  43  CFR 
4.1360  et  seq."  53  FR  38879  (Oct.  3, 1989). 
Although  this  is  true,  it  may  be 
preferable  for  an  applicant  to  be  able  to 
resolve  ownership  and  control  issues 
before  an  application  is  denied.  OSM 
also  stated  in  the  preamble  that,  where 
a  state  regulatory  authority  denies  an 
application  based  on  information  that  a 
federal  violation  exists  or  that  monies 


are  owed  to  the  Federal  Government, 
"challenges  to  (such)  determinations 
*  *  *  (would)  be  resolved  in  a  Federal 
forum  using  national  standards.  The 
Department  *  *  *  is  prepared  to  address 
any  problems  which  may  arise  on  a 
case-by-case  basis  if  existing 
procedures  prove  insufficient  to  ensure 
due  process."  53  FR  38879  (Oct.  3, 1989). 
Administrative  review  by  OHA  would 
provide  this  forum. 

Finally,  the  preamble  stated  that 
"both  individuals  and  organizations  ma> 
seek  to  amend  the  information  in  the 
(AVS),  independent  of  the  existence  of  a 
permit  application  if  they  believe  that 
the  records  are  not  accurate,  relevant, 
timely  or  complete  *  *  *.  A 
determination  which  OSM  makes  on  a 
request  for  amending  information 
contained  in  the  (AVS)  will  be  subject  tc 
administrative  review  within  DOI."  Id. 
The  preamble  outlined  alternative 
avenues  of  review  for  individuals  and 
organizations  and  said  OSM  would 
"inform  any  persons  requesting  •  •  • 
review  of  the  proper  forum  for  appeal." 
Id.  Upon  reconsideration,  the 
Department  believes  the  same  forum. 
i.e.,  OHA.  should  conduct 
administrative  review  of  OSM  decisions 
on  requests,  whether  from  individuals  or 
organizations,  for  amending  information 
in  the  AVS  and  that  the  same 
procedures  should  apply  to  such  review 
as  to  review  of  other  ownership  and 
control  decisions.  Therefore,  OHA  is 
proposing  to  add  43  CFR  4.1380  et  seq.  to 
provide  procedures  for  administrative 
review  of  a  written  OSM  decision  that  a 
person  is  in  an  ownership  or  control  link 
to  any  person  cited  in  the  Federal 
violation  notice  under  30  CFR  773.5  and 
773.15(b).  See  proposed  30  CFR  773.5  for 
definitions  of  "ownership  and  control 
link"  and  "Federal  violation  notice." 

The  proposed  procedures  are  similar 
to  those  for  review  of  notices  of 
suspension  and  notices  of  proposed 
suspension  and  rescission,  43  CFR 
4.1370  et  seq.,  described  above.  As  with 
decisions  to  suspend  or  rescind  a  permit, 
the  Department  recognizes  it  is 
important  that  uncertainties  about  a 
person's  status  be  clarifled  promptly  so 
that,  for  example,  an  application  for  a 
permit  will  be  blocked  no  longer  than 
necessary.  The  proposed  rules  therefore 
provide  for  expedited  procedures  and 
for  temporary  relief  from  an  ownership 
and  control  decision  pending  completion 
of  administrative  review.  In  this  context 
the  adverse  effect  inquiry  in  a 
temporary  relief  proceeding  would  focus 
on  the  operation  to  be  permitted. 
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Propoaed  Amendm^t  of  Burden  of 
GoiDg  Forward  will  Evidence  in  an 
individual  Gvil  Peiialty  Proceediog,  43 
CFR  4.1307  , 

Paragraph  3  of  A  jtachment  A  of  the 
Agreement  in  Save  lOur  Cumberland 
Mountains  v.  Lujani  supra,  provides  that 
OSM  is  to  propose  ■  rule  that  an 
individual  civil  penalty  will  be 
"assessed  against  each  officer,  director, 
or  agent  who  has  been  served  a  notice 
of  potential  liability  and  who  has  not 
demonstrated  that  ke  or  she  has  taken 
all  reasonable  stepi:  within  his  or  her 
legal  authority  to  biing  about  abatement 
by  the  permittee."  OSM  intends  to 
pubhsh  such  a  propbscd  rule. 

Accordingly,  OH  \  proposes  to  amend 
43  CFR  4.1307.  the  r  ule  governing 
burdens  of  proof  in  individual  civil 
penalty  proceeding!  i,  to  provide  that 
OSM  has  establish)  d  its  prima  fade 
case  that  the  indivii  lual  willfully  and 
knowingly  authoriz  >dL  ordered,  or 
carried  out  the  corporate  permittee's 
violation  or  failure  )r  refusal  to  comply 
if  it  shows  that  it  se  rved  a  notice  of 
potential  liability  oi  i  an  appropriate 
individual  with  resjionsibility  for  the 
mining  operation  aid  the  violation  has 
not  been  abated.  56  e  proposed  43  CFR 
4.1307(a)(3).  "A  prir  la  facie  case  is  made 
where  sufficient  ev  dence  is  presented 
to  establish  the  essi  intial  facts  and 
which  evidence  wil  remain  sufficient  if 
not  contradicted.  It  is  evidence  that  will 
justify  but  not  comj  el  a  finding  in  favor 
of  the  one  presentir  g  it."  James  Moore,  1 
fflSMA  216,  223  nljm  I.D.  369.  373  n.7 
(1979).  The  ultimatej  burden  of 
persuasion  that  the  (individual  willfully 
and  knowingly  autii  orized,  ordered,  or 
carried  out  the  corporate  permittee's 
violation  or  failure  i>r  refusal  to  comply 
would  remain  with  DSM.  See  43  CFR 
4.1307(t).  OSM  would  carry  that  burden 
if  its  prima  facie  ca;  le  were  not 
contradicted  or,  if  i  were  contradicted, 
it  presented  a  preponderance  of 
evidence  that  the  individual  willfully 
and  knowingly  autt  orized,  ordered,  or 
carried  out  the  corp  orate  permittee's 
violation  or  failure  )r  refusal  to  comply. 

Determinatioa  of  El  Fects 

Because  these  rules  only  set  forth  the 
details  of  procedures  for  conducting 
hearings  and  appeals  of  decisions  of 
OSM  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  the 
Department  has  determined  that  they 
are  not  major,  as  dafined  by  Executive 
Order  12291,  and  mII  not  have  a 
significant  economic  effect  on  a 
substantial  number]  of  small  entities 
under  the  Regulate^  Flexibility  Act  (S 
U.S.C.  601  et  seq.). 


National  EBvironmental  Policy  Act 

The  Department  has  determined  that 
these  rules  will  not  significantly  an'ect 
the  quaUty  of  the  human  environment  on 
the  basis  of  the  categorical  exclusion  of 
regulations  of  a  pro<xdural  nature  set 
forth  in  516  DM  2,  Appendix  1,  section 

i.ia 

Paper«vock  Reduction  Act 

These  rules  contain  no  information 
collection  requirements  requiring  Office 
of  Management  and  Budget  approval 
under  44  U.S.C.  3501  et  seq. 

Takings  Implication  Assessment 

These  rules  do  not  pose  any  takings 
implications  requiring  preparation  of  a 
Takings  imphcation  Assessment  under 
Executive  Order  Na  12630  of  March  18, 
198& 

Drafting  Information 

The  primary  author  of  these  proposed 
regulations  is  Will  A.  Irwin, 
Administrative  Judge,  Interior  Board  of 
Land  Appeals,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Interior. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure.  Mines,.  Public  lands,  Surface 
mining. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend 
subpart  L  of  part  4  of  title  43  of  the  Code 
of  Federal  Regulations  as  set  forth 
below: 

Dated:  May  15, 1991. 
Rogv  E.  Middfeton, 

Director. 

PART  4— (AMENDED] 

43  CFR  part  4  is  amended  as  follows: 

Subpart  L— Special  Rules  Applicable  to 
Surface  Coal  Mining  Hearings  and 
Appeals 

1.  The  authority  citation  for  part  4, 
subpart  L,  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256, 1260, 1261, 1264. 
1266, 1271, 1272, 1275, 1293;  5  U.S.C  301. 

2.  Section  4.1105  is  proposed  to  be 
amended  by  revising  paragraph  (a)(2) 
introductory  text  to  read: 


$4.1105 

(a)  •  *  • 

(2)  In  a  review  proceeding  under 
SS  4.1160  et  seq.,  4.1180  et  seq..  4.1300  et 
seq.,  4.1350  et  seq.,  4.1360  et  seq.,  4.1370 
et  seq.,  4.1380  et  seq.,  or  4.1390  et  seq.  of 
this  part,  OSM,  as  represented  by  the 
Office  of  the  Solicitor,  Department  of  the 
Interior,  and — 


3.  Section  4.1307  is  proposed  to  be 
antended  by  revising  paragraph  (a)|3)  to 
read: 

§4.1307    Elements;  iMirdens  of  proof . 
(a)  •  •  • 

(3)  The  individual  willfully  and 
knowingly  authorized,  ordered,  or 
carried  out  the  corporate  permittee's 
violation  or  failure  or  refusal  to  comply. 
A  showing  that  OSM  served  the 
individual  with  a  notice  of  potential 
liability  for  an  individual  civil  penalty  in 
accordance  with  30  CFR  724.11  or  646.11, 
thai,  at  the  time  of  such  service,  the 
individual  was  the  president  or  other 
chief  executive  officer,  a  director,  or  any 
other  officer  or  agent  of  the  corporation 
who  had  line  responsibility  with  respect 
to  the  minesite;  and  that  a  violation  that 
was  the  subject  of  the  cessation  order 
issued  to  the  corporate  permittee  has 
not  been  abated  is  sufficient  to  establish 
this  element  of  its  prima  facie  case. 
•        *        •        *        • 

4.  New  SS  4.137(M.1377  and  a  new 
heading  preceding  them  are  proposed  to 
be  added  to  read: 

Review  of  Decisions  of  tiie  Office  of  Surface 
Mining  Suspemfing  or  RmdsdiBg 
hnprovidently  isaued  Pemits 

Sec. 

4.1370  Scope. 

4.1371  Who  may  file,  where  to  file,  when  to 
file. 

4.1372  Contents  of  request  for  review, 
response  to  request  amendment  of 
request. 

4.1373  Hearing. 

4.1374  Burdens  of  proof. 

4.1375  Time  for  initial  decision. 

4.1376  Petition  for  temporary  relief  from 
notice  of  suspension  or  notice  of 
proposed  suspension  and  rescission;    ' 
appeals  from  decisions  granting  or 
denying  temporal'  relief. 

4.1377  Petition  for  discretionary  review  of 
initial  decisions. 

Review  of  Decisions  of  the  Office  of 
Surface  Mining  Suspending  or 
Resdoding  Improvidently  Issued 
Permits 

§  4.1370    Scope. 

These  rules  govern  the  procedures  for 
review  of  notices  from  OSM  of 
suspension  of  improvidendy  issued 
permits  issued  under  30  CFR  773.20(c)(2) 
or  of  notices  of  proposed  suspension 
and  rescission  of  improvidently  issued 
permits  under  30  CFR  773.21. 


§  4.1371 
to  file. 


Who  may  flic,  where  to  file,  wlien 


(a)  A  permittee  that  is  served  with  a 
notice  of  suspension  under  30  CFR 

773.20(c)(2)  or  a  notice  of  proposed  

suspension  and  rescission  under  30  CFR 
773.21  may  file  a  request  for  review  with 
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the  Hearings  Division.  Office  of 
Hearings  and  Appeals.  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arlington.  Virginia  22203  (Telephone 
703-235-3800).  within  30  days  of  service 
of  the  notice. 

(b)  Failure  to  file  a  request  for  review 
within  30  days  of  service  of  the  notice 
shall  constitute  a  waiver  of  review  of 
the  notice.  An  untimely  request  for 
review  shall  be  dismissed. 

§4.1372   Contents  of  request  for  review, 
response  to  request,  smsodment  of 
request 

(a)  The  request  for  review  shall 
include 

(1)  A  copy  of  the  notice  of  suspension 
or  the  notice  of  proposed  suspension 
and  rescission; 

(2)  Documentary  proof,  or,  where 
appropriate,  offers  of  proof,  concerning 
the  matters  set  forth  in  30  CFR  773.20(b] 
or  773.21(a)  (l)-{4)  showing  that  the 
person  requesting  review  is  entitled  to 
administrative  relief^ 

(3)  A  statement  whether  the  person 
requesting  review  wishes  an  evidentiary 
hearing  or  waives  the  opportunity  for 
such  a  hearing; 

(4)  A  request  for  speciBc  relief:  and 

(5)  Any  other  relevant  information. 

(b)  Within  20  days  of  service  of  the 
request  for  review  by  the  permittee  in 
accordance  with  §  4.1109,  OSM  and  all 
interested  parties  shall  file  an  answer  to 
the  request  for  review  or  a  motion  in 
response  to  the  request  or  a  statement 
that  no  answer  or  motion  will  be  filed. 
OSM  or  any  Interested  party  may 
request  an  evidentiary  hearing  even  if 
the  person  requesting  review  has 
waived  the  opportunity  for  such  a 
hearing. 

(c)  The  permittee  may  amend  the 
request  for  review  once  as  a  matter  of 
right  before  a  response  in  accordance 
with  paragraph  (b)  of  this  section  is 
required  to  be  filed.  After  the  period  for 
filing  such  a  response,  the  permittee 
may  file  a  motion  for  leave  to  amend  the 
request  for  review  with  the 
administrative  law  judge.  If  the 
administrative  law  judge  grants  a 
motion  for  leave  to  amend,  he  shall 
provide  OSM  and  any  other  party  Uiat 
filed  a  response  in  accordance  with 
paragraph  (b)  not  less  than  10  days  to 
file  an  amended  response. 

§4.1373   Hearing. 

(a)  Within  90  days  of  receipt  of  the 
responses  in  accoidance  with  S  4.1372. 
the  administrative  law  judge  shall 
convene  a  hearing  on  the  request  for 
review.  The  90-day  deadline  for 
convening  the  hearing  may  be  waived 
for  a  definite  time  by  the  written 
agreement  of  all  parties,  filed  with  the 


administrative  law  judge,  or  may  be 
extended  by  the  administrative  law 
judge,  in  response  to  a  motion  setting 
forth  good  cause  to  do  so,  if  no  other 
party  is  prejudiced  by  the  extension. 

(b)  The  administrative  law  judge  shall 
give  notice  of  and  conduct  the  hearing  at 
least  10  days  in  advance. 

§  4.1374    Burdens  of  proof. 

(a)  OSM  shall  have  the  burden  of 
going  forward  to  present  a  prima  facie 
case  of  the  validity  of  the  notice  of 
suspension  or  the  notice  of  proposed 
suspension  and  rescission. 

(b)  The  permittee  shall  have  the 
ultimate  burden  of  persuasion  by  a 
preponderance  of  the  evidence  that  the 
notice  is  invalid. 

§4.1375   Time  for  Inltisi  decisien. 

The  administrative  law  judge  shall 
issue  an  initial  decision  within  30  days 
of  the  date  the  record  of  the  hearing  is 
closed. 

§4.1376    Petition  for  temporary  reHef  from 
fwtiee  of  suspension  or  notice  of  prepossd 
suspension  and  reecltilon;  appeals  from 
decisions  grsntlng  or  denying  temporary 
relief. 

(a)  Any  party  may  file  a  petition  for 
temporary  relief  from  the  notice  of 
suspension  or  the  notice  of  proposed 
suspension  and  rescission  in 
conjunction  with  the  filing  of  the  request 
for  review  or  at  any  time  before  an 
initial  decision  is  issued  by  the 
administrative  law  judge. 

(b)  The  petition  for  temporary  relief 
shall  be  filed  with  the  administrative 
law  judge  to  whom  the  request  for 
review  has  been  assigned.  If  none  has 
been  assigned,  the  petition  shall  be  filed 
with  the  Hearings  Division.  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior.  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203  (Telephone 
703-235-3800). 

(c)  The  petition  for  temporary  reUef 
shall  include 

(1)  A  statement  of  the  specific  relief 
requested: 

(2)  A  detailed  statement  of  why 
temporary  relief  should  be  granted, 
including — 

(i)  A  showing  that  there  is  a 
substantial  likelihood  that  petitioner 
will  prevail  on  the  merits,  and 

(ii)  A  showing  diat  the  relief  sought 
will  not  adversely  a^ect  the  public 
health  or  safety  or  cause  significant, 
imminent  environmental  harm  to  land, 
air  or  water  resources; 

(3)  A  statement  whether  the  petitioner 
requests  an  evidentiary  hearing. 

(d)  Any  party  may  file  a  response  to 
the  petition  no  later  than  5  days  after  it 
was  served  and  may  request  a  hearing 
even  if  the  petitioner  has  not  done  so. 


(e)  The  administrative  law  judge  may 
hold  a  hearing  on  any  issue  raised  by 
the  petition  within  10  days  of  the  filing 
of  responses  to  the  petition,  and  shall  do 
so  if  a  hearing  is  requested  by  any  party. 

(f)  The  administrative  law  judge  shall 
issue  an  order  or  decision  granting  or 
denying  the  petition  for  temporary  relief 
within  5  days  of  the  date  of  a  hearing  on 
the  petition  or,  if  no  hearing  is  held,  of 
service  of  the  responses  to  the  petition 
on  all  parties. 

(g)  The  administrative  law  judge  may 
only  grant  temporary  relief  if 

(1)  All  parfies  to  the  proceeding  have 
been  notified  of  the  petition  and  have 
had  an  opportunity  to  respond  and  a 
hearing  has  been  held  if  requested: 

(2)  The  petitioner  has  demonstrated  a 
substantial  likelihood  of  prevailing  on 
the  merits;  and 

(3)  Temporary  relief  will  not  adversely 
affect  public  health  or  safety  or  cause 
significant,  imminent  environmental 
harm  to  land,  air  or  water  resources. 

(h)  Any  party  may  file  an  appeal  of  an 
order  or  decision  granting  or  denying 
temporary  relief  with  the  Board  within 
30  days  of  receipt  of  the  order  or 
decision  or,  in  the  alternative,  may  seek 
judicial  review  within  30  days  in 
accordance  with  section  S20(a)  of  the 
Act.  30  U.S.C.  1278(a).  If  an  appeal  is 
filed  with  the  Board,  the  Board  shall 
issue  an  expedited  briefing  schedule  and 
shall  decide  the  appeal  expeditiously. 

§4.1377    Petmon  for  dtocretlonary  review 
of  Initial  dedsiene. 

(a)  Any  party  may  file  a  petition  for 
discretionary  review  of  an  initial 
decision  of  an  administrative  law  judge 
on  a  request  for  review  of  a  notice  of 
suspension  or  a  notice  of  proposed 
suspension  and  rescission  with  the 
Board  within  30  days  of  receipt  of  the 
decision.  An  untimely  petition  shall  be 
dismissed. 

(b)  The  petition  for  discretionary 
review  shall  set  forth  specifically  the 
alleged  errors  in  the  initial  decision, 
with  supporting  argument,  and  shall 
attach  a  copy  of  the  decision. 

(c)  Any  part  may  file  a  response  to  the 
petition  for  discretionary  review  within 
30  days  of  its  service. 

(d)  The  Board  shall  issue  a  decision 
denying  the  petition  or  granting  the 
petition  and  deciding  the  merits  within 
80  days  of  the  deadline  for  filing 
responses. 

5.  New  SS  4.1380  through  4.1387  and  a 
new  heading  preceding  them  are 
proposed  to  be  added  to  read: 


IMI 
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Review  of  Office 
Decisions  Concerning 


4.1300    Scope. 

4.1381  Who  may 

nie. 

4.1382  Contents  ( 
response  to  request; 
request. 

4.1383  Hearing. 

4.1384  Burdens  o 

4.1385  Time  for  initial 

4.1386  Petition  foi 
decision;  appei 
or  denying  tem  porary 

4.1387  Petition 
initial  decision  i 


ile;  when  to  file;  where  to 

request  for  review; 
amendment  of 


f  proof. 

decision, 
temporary  relief  from 
Is  from  decisions  granting 
relief, 
iscretionary  review  of 


Review  of  OfBce 
Written  Declsioni  i 
Ownership  and 


of  Surface  Mining 
Concerning 
Qontrol 


§4.1380    Scope. 

These  rules  go^ 
review  of  written 
a  person  is  in  an 
link  to  any  persoi  i 
notice  within  tha 
773.15(b). 


em  the  procedures  for 
decisions  of  OSM  that 
>wnership  or  control 
cited  in  a  violation 
scope  of  30  CFR  773.5, 


§  4.1381 
tofHe. 


Who  mw  <  file;  when  to  file;  where 


iOS^4 


o\i  rneri 


.  cit(  d 


(a)  Any  person 
decision  from 
773.24(d)(2)  or  77; 
person  is  in  an 
to  any  person 
within  the  scope 
773.15(b).  may  fi!( 
with  the  Hearings 
Hearings  and 
cf  the  Interior. 
Arlington.  Virgini  i 
703-235-3800) 
of  the  decision. 

(b)  Failure  to  fi 
within  30  days  of 
constitutes  a 
decision.  An  un 
shall  be  dismissec 


"or  review  shall 


tie 


§4.1382    Contents  of 
response  to  reque^ 
request 

(a)  The  request 
include: 

(1)  A  copy  of  tht 

(2)  A  statement 
the  decision  and 
the  person  reques 
administrative  relief; 

(3)  A  statement  whether 
requesting  review 
hearing  or  waives 
such  a  hearing; 

(4)  A  request  fc 

(5)  Any  other  re  evant 

(b)  Within  20  di 
request  for  review 
§  4.1109.  OSM  anc 
shall  file  an  answi  ir 


Surface  Mining  Written 
Ownership  and  Control 


who  receives  a  written 

pursuant  to  30  CFR 
.25(c)(2)  that  such 
ship  or  control  link 
in  a  violation  notice 
30  CFR  773.5. 
a  request  for  review 
Division.  Office  of 
s.  U.S.  Department 
Wilson  Blvd., 
22203  (Telephone 
30  days  of  service 


(if 


Apieal 
40^5 


wit  lin 


a  request  for  review 
service  of  the  decision 
wai;  er  of  review  of  the 
tiipely  request  for  review 


request  for  review; 
smendment  of 


decision  of  OSM; 
of  the  alleged  errors  in 

facts  that  entitle 
ing  review  to 


the  person 
wishes  an  evidentiary 
the  opportunity  for 


specific  relief;  and 

information. 

ys  of  service  of  the 

in  accordance  with 

all  interested  parties 

to  the  request  for 


review  or  a  motion  in  response  to  the 
request  or  a  statement  that  no  answer  or 
motion  will  be  filed.  OSM  or  any 
interested  party  may  request  an 
evidentiary  hearing  even  if  the  person 
requesting  review  has  waived  the 
opportunity  for  a  hearing. 

(c)  The  person  filing  the  request  for 
review  may  amend  it  once  as  a  matter  of 
right  before  the  response  in  accordance 
with  paragraph  (b)  of  this  section  is 
required  to  be  filed.  After  the  period  for 
filing  such  a  response,  the  person  may 
file  a  motion  for  leave  to  amend  the 
request  with  the  administrative  law 
judge.  If  the  administrative  law  judge 
grants  a  motion  for  leave  to  amend,  he 
shall  provide  OSM  and  any  other  party 
that  filed  a  response  in  accordance  with 
paragraph  (b)  not  less  than  10  days  to 
file  an  amended  response. 

§4.1383    Hearing. 

(a)  Within  90  days  of  receipt  of 
responses  in  accordance  with  §  4.1382. 
the  administrative  law  judge  shall 
convene  a  hearing  on  the  request  for 
review.  The  90-day  deadline  for 
convening  the  hearing  may  be  waived 
for  a  definite  time  by  the  written 
agreement  of  all  parties,  filed  with  the 
administrative  law  judge,  or  may  be 
extended  by  the  administrative  law 
judge,  in  response  to  a  motion  setting 
forth  good  cause  to  do  so,  if  no  other 
party  is  prejudiced  by  the  extension. 

(b)  The  administrative  law  judge  shall 
give  notice  of  and  conduct  the  hearing  at 
least  10  days  in  advance. 

§  4. 1 384    Burdens  of  proof. 

(a)  OSM  shall  have  the  burden  of 
going  forward  to  present  a  prima  facie 
case  of  the  validity  of  the  decision. 

(b)  The  person  filing  the  request  for 
review  shall  have  the  ultimate  burden  of 
persuasion  by  a  preponderance  of  the 
evidence  that  the  decision  is  in  error. 

§  4. 1 385    Time  for  initial  decision. 

The  administrative  law  judge  shall 
issue  an  initial  decision  within  30  days 
of  the  date  the  record  of  the  hearing  is 
closed. 

§  4.1386    Petition  for  temporsry  relief  from 
decision;  appeals  from  decisions  granting 
or  denying  temporary  relief. 

(a)  Any  party  may  file  a  petition  for 
temporary  relief  from  the  decision  of 
OSM  in  conjunction  with  the  filing  of  the 
request  for  review  or  at  any  time  before 
an  initial  decision  is  issued  by  the 
administrative  law  judge. 

(b)  The  petition  for  temporary  relief 
shall  be  filed  with  the  administrative 
law  judge  to  whom  the  request  for 
review  has  been  assigned.  If  none  has 
been  assigned,  the  petition  shall  be  filed 
with  the  Hearings  Division,  Office  of 


Hearings  and  Appeals,  U.S.  Di  partment 
of  the  Interior.  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203  (Telephone 
703-235-3800). 

(c)  The  petition  for  temporary  relief 
shall  include: 

(1)  A  statement  of  the  specific  relief 
requested: 

(2)  A  d&tailed  statement  of  why 
temporary  relief  should  be  granted, 
including: 

(i)  A  showing  that  there  is  a 
substantial  likelihood  that  petitioner 
will  prevail  on  the  merits,  and 

(ii)  A  showing  that  granting  the  relief 
requested  will  not  adversely  affect  the 
public  health  or  safety  or  cause 
significant,  imminent  environmental 
harm  to  land,  air  or  water  resources; 

(3)  A  statement  whether  the  petitioner 
requests  an  evidentiary  hearing. 

(d)  Any  party  may  file  a  response  to 
the  petition  no  later  than  5  days  after  it 
was  served  and  may  request  a  hearing 
even  if  the  petitioner  has  not  done  so. 

(e)  The  administrative  law  judge  may 
hold  a  hearing  on  any  issue  raised  by 
the  petition  within  10  days  of  the  filing 
of  responses  to  the  petition,  and  shall  do 
so  if  a  hearing  is  requested  by  any  party 

(f)  The  administrative  law  judge  shall 
issue  an  order  or  decision  granting  or 
denying  the  petition  for  temporary  relief 
within  5  days  of  the  date  of  a  hearing  on 
the  petition  or,  if  no  hearing  is  held,  of 
service  of  the  responses  to  the  petition 
on  all  parties. 

(g)  The  administrative  law  judge  may 
only  grant  temporary  relief  if: 

(1)  All  parties  to  the  proceeding  have 
been  notified  of  the  petition  and  have 
had  an  opportunity  to  respond  and  a 
hearing  has  been  held  if  requested; 

(2)  The  petitioner  has  demonstrated  a 
substantial  likelihood  of  prevailing  on 
the  merits;  and 

(3)  Temporary  relief  will  not  adversely 
affect  public  health  or  safety  or  cause 
significant,  imminent  environmental 
harm  to  land,  air  or  water  resources. 

(h)  Any  party  may  file  an  appeal  of  an 
order  or  decision  granting  or  denying 
temporary  relief  with  the  Board  within 
30  days  of  receipt  of  the  order  or 
decision  or,  in  the  alternative,  may  seek 
judicial  review  within  30  days  in 
accordance  with  section  526(a)  of  the 
Act,  30  U.S.C.  1276(a).  If  an  appeal  is 
filed  with  the  Board,  the  Board  shall 
issue  an  expedited  briefing  schedule  and 
shall  decide  the  appeal  expeditiously. 

§  4.1387    Petition  for  discretionary  review 
of  Initial  decisions. 

(a)  Any  party  may  file  a  petition  for 
discretionary  review  of  an  initial 
decision  of  an  administrative  law  judge 
on  a  request  for  review  with  the  Board 
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within  30  days  of  receipt  of  the  decision. 
An  untimely  petition  shall  be  dismissed. 

(b)  The  petition  for  discretionary 
review  shall  set  forth  specincally  the 
alleged  errors  in  the  initial  decision, 
with  supporting  argument,  and  shall 
attach  a  copy  of  the  decision. 

(c)  Any  party  may  File  a  response  to 
the  petition  for  discretionary  review 
within  30  days  of  its  service. 

(d)  The  Board  shall  issue  a  decision 
denying  the  petition  or  granting  the 
petition  and  deciding  the  merits  within 
60  days  of  the  deadline  for  filing 
responses. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELpPMENT 

Office  of  the  Aislstant  Secretary  for 
Public  and  Indif  n  Housing 

24  CFR  Parts  905  and  990 


(Docket  No.  R-91 
RIN  2577-AA84 


Low-Income  Public 
Housing — Vacai  icy 

agency:  Office  ( f 

Secretary  for  Puplic 

HUD. 

ACTION:  ProposeU  rule. 


1552;  FR-2784-P-01] 


and  Indian 
Rule 

the  Assistant 
and  Indian  Housing, 


summary:  This  |  reposed  rule  would 
establish  new  cc  nditions  under  which  a 
Public  Housing  I  agency  or  an  Indian 
Housing  Authority  could  include  vacant 
units  in  its  compitation  of  eligibility 
under  the  Perfori  nance  Funding  System 
(PFS).  The  propc  sod  rule  will  establish  a 
new  occupancy  \  tandard  (Actual 
Occupancy  Standard)  for  PHAs  and 
IHAs  of  98%  rath  er  than  the  current  97%. 
This  new  occupa  ncy  standard  will  be 
used  in  calculati:  ig  the  Dwelling  Rental 
Income  compone  nt  of  the  Performance 
Funding  System.  In  addition,  the 
determination  of  Unit  Months  Available 
will  be  changed  i  o  limit  the 
circumstances  ui  der  which  operating 
subsidies  will  be  paid  to  various 
categories  of  uni  s  not  occupied  as 
residences.  The  iicrea«e  in  the 
occupancy  standard  from  the  present 
97%  to  96%  and  t&e  reduction  in 
operating  snbsid; '  assistance  for  vacant 
units  outside  tha  parameter  is 
consistent  with  t!ie  Department's 
responsibility  to  brovide  housing 
assistance  to  low-income  families,  not 
simply  to  pay  subsidies  to  housing 
authorities  for  PliA/IHA  units. 

The  Departmeiit's  obligation,  and  our 
goal  in  developing  this  revised  vacancy 
rule,  is  to  assist  ii  the  provisioa  of 
decent,  safe,  and  sanitary  housing  for 
low-income  families  and  to  reduce 
expenditui^of  United  operating  subsidy 
funds  in  support  of  units  not  occupied 
by  eligible  familii  is.  It  is  the 
Department's  int<  nf  to  have  a  final  rule 
on  this  subject  pi  blished  in  time  to  be 

fiscal  years  starting  on 


effective  for  PHA 


or  after  January  1, 1992. 

DATES:  Comment  i  must  be  received  by 

November  5. 199%  to  assure  their 

consideration. 


ADDRESSES:  Inte 
Invited  to  submit 
regarding  this  prdposed 
Office  of  the  General 
Docket  Clerk, 
of  Housing  •»nd  U^ban 


r  c;sted  persons  are 
written  comments 
rule  to  the 
Counsel.  Rules 
roo^n  10276,  Department 
Development,  451 


Seventh  Street  SW.,  Washington,  DC 
204ia  Comments  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours  in 
room  10276. 

As  a  convenience  to  commenters.  the 
Rules  Docket  Clerk  will  acc^  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-^337.  (This  is  not  a  toil-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  acc^ted  via 
FAX  transmittal.  This  hmitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
rules  Docket  Clerk  (202)  7t»-2084)  after 
transmission  of  the  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  T.  Comerford,  Director. 
Financial  Management  Division,  Office 
of  Management  Operations,  PubKcand 
Indian  Housing,  room  4212,  \}S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington  DC  20410,  telephone  (202) 
708-1872.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number.  (202)  7D8-O850.  (These 
telephone  niunbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATIOK 

L  Paperwork  Reduction  Act  SCaleaHal 

The  information  collection 
requirements  contained  in 
§S  905J20{b)(l),  990.108(b)(1), 
905.720(b)(2)(iME),  990.108(b)(2)(i)(E). 
•905.725(bM3),  990.109(b)(3),  905^-30(6), 
and  99ailO(e)  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1980.  Information  on 
the  estimated  public  reporting  burden  is 
provided  under  the  Preamble  headiog. 
Fmdings  and  Certifications,  at  Vn  R 

n.  Background 

On  May  31, 1984,  the  Departincnt 
published  a  proposed  rule  (49  FR  22663) 
that  would  have  permitted  the  payment 
of  full  operating  subsidies  to  PHAs  and 
IHAs  only  for  occupied  units  and  to 
those  vacant  units  that  fell  within  an 
Allowable  Vacancy  Rate  as  defined  in 
the  proposed  rule.  The  Department 
published  that  proposed  rule  because  It 
was  concerned  that  the  existing 
Performance  Funding  System  regolatian 
provided  little  incentive  to  PHAs/IHAa 
to  reduce  vacancies.  (We  note,  however, 


that  IHAs  tend  to  have  very  few 
vacancy  problems.) 

The  interim  rule  that  was  published 
on  June  24, 1985  (50  FR  25951),  and  the 
final  rule  that  was  published  on  May  7, 
1986  (51  FR  16835),  were  closer  in 
structure  to  the  then  existing  regulation 
than  to  the  proposed  rule,  lliere  was  no 
separate  computation  of  operating 
subsidy  for  vacant  units.  Instead,  PHAs/ 
IHAs  with  high  vacancy  rates  were 
encouraged  to  adopt  vacancy  reduction 
strategies  that  would  be  reflected  in 
Comprehensive  Occupancy  Plans 
(COPs). 

There  are  a  number  of  significant 
problems  with  the  current  rule  that 
ai^gue  for  change.  Most  importantly, 
there  is  little  indication  that  the  current 
policy  has  had  the  desired  effect  of 
stabilizing  and  reducing  vacancy  rates; 
in  fact,  program-wide  vacancy  rates 
have  steadily  increased  from  5.8%  in  FY 
1986  to  7.8%  at  fhe  end  of  FY  1990. 

The  current  policy  permits  eligibility 
for  payment  of  full  operating  subsidy  for 
empty  units  if  they  are  incorporated  into 
a  HUD-approved  Comprehensive 
Occupancy  Plan  or  if  most  of  the 
vacancies  are  part  of  a  funded,  on- 
schedule  modernization  program.  Such 
units  may  not  generate  full  operating 
costs  simply  because  they  are  not 
occupied,  because  they  are  in  poor 
condition  and  are  not  being  repaired 
and  offered  for  rent,  or  because  they  are 
io  a  project  or  building  that  is 
ooonpletely  closed.  Furthermore,  vacant 
units  in  projects  that  are  undei^oing 
modernization  receive  full  subsidy  even 
though  they  may  not  have  full  operating 
costs  and,  in  some  cases,  it  may  not 
have  been  necessary  to  vacate  the  entire 
building  for  the  modernization  to 
proceed. 

The  Department  finds  that  it  is 
nnacceptable  fiscal  policy  to  pay  full 
subsidy  under  the  circumstances 
outlined  above  and  proposes  that  there 
must  be  incentives  to  increase 
occupancy  levels,  principally  by  limiting 
die  conditions  under  which  subsidy  is 
paid  for  vacant  units  and  under  which 
mits  not  occupied  as  residences  are 
placed  in  excepted  categories. 

in.  Existing  Regidation 

Under  the  existing  PFS  regulation,  the 
treatment  of  vacant  units  depends  to  a 
large  extent  on  how  the  PHA/IHA  has 
classified  itself  into  one  of  several 
occupancy  categories.  These  occupancy 
categories,  in  turn,  determine  the 
Pr<^ected  Occupancy  Percentage  to  be 
■sed  in  computing  a  PHA's/IHA's 
Dwelling  Rental  Income.  These 
occnpency  categories  have  taken  into 
account  units  that  are  vacant  because  of 
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modernization  activities.  The  Projected 
Occupancy  Percentage  used  by  a  low 
occupancy  PHA/IHA  depends  on 
whether  it  has  a  HUD-approved 
Tomprehensive  Occupancy  Plan.  A  low 
occupancy  PHA/IHA  without  an 
approved  plan  uses  the  standard 
percentage  (97%);  one  with  an  approved 
plan  uses  the  higher  of  the  occupancy 
percentage  goal  stated  in  the  plan  for 
the  budget  year  or  the  actual  occupancy 
percentage,  both  of  which  are  adjusted 
to  discount  units  vacant  for  reasons 
beyond  the  PHA/IHA's  control. 

The  per-unit  operating  subsidy 
eligibility  is  calculated  in  accordance 
with  SS  990.105-990.110  {§5  905.710- 
905.730),  and  is  then  multiplied  by  the 
total  Unit  Months  Available  (UMAs). 
Under  the  existing  regulation,  a  unit  is 
considered  available  for  occupancy 
from  the  time  the  project  reached  the 
end  of  the  initial  occupancy  period  until 
the  time  it  is  approved  by  HUD  for 
deprogramming  and  vacated  or  is 
approved  for  non-dwelling  use.  Other 
than  referring  to  a  unit  approved  for 
deprogramming  or  nondwelling  use,  the 
existing  deHnition  does  not  attempt  to 
distinguish  further  among  various 
categories  of  vacant  units  such  as  those 
undergoing  modernization. 

Note:  Under  the  provisions  of  24  CFR 
964.39,  Operating  Subsidy  eligibility  is 
calculated  separately  for  any  project(s) 
managed  by  a  Resident  Management 
Corporation,  including  a  separate  calculation 
of  project  occupancy  percentage. 

rV.  Proposed  Rule 

The  proposed  rule  would  alter  the 
way  in  which  units  will  be  considered 
as  eligible  for  operating  subsidy, 
effective  beginning  with  the  first  PHA 
fiscal  year  after  the  effective  date  of  a 
final  rule.  The  Department  intends  to 
publish  the  final  rule  in  time  for  it  to  be 
effective  for  PHA  fiscal  years  beginning 
on  or  after  January  1, 1992.  The  changes 
involve  the  exclusion  of  certain  units 
from  the  calculation  of  Unit  Months 
Available  (UMAs);  allowance  of  full 
subsidy  for  only  a  few  types  of  units 
other  than  units  occupied  by  eligible 
residents;  and  allowance  of  partial 
subsidy  for  certain  other  units. 

The  categories  of  units  excluded  from 
UMAs  will  consist  of: 

(a)  Vacant  units  approved  for 
demolition  or  disposition; 

(b)  Units  lost  when  one  or  more 
dwelling  units  are  combined  to  create  a 
single  larger  dwelling  unit: 

(c)  Units  approved  for  non-dwelling 
use; 

(d)  Vacant  imits  that  are  being 
condemned  by  a  public  body;  and 


(e)  Excess  vacant  units,  defined  as 
vacant  units  in  excess  of  the  higher  of  5 
vacant  units  or  the  product  derived  by 
taking  2%  of  the  total  units  available  for 
occupancy  after  adjusting  for  vacant 
units  in  the  above  four  categories. 

Operating  subsidies  will  be  paid  in 
full  (subject  to  the  availability  of 
appropriations)  for  the  following 
categories  of  units: 

(a)  Units  available  for  occupancy  aild 
occupied  as  a  residence; 

(b)  Units  available  for  occupancy  but 
vacant — up  to  2%  of  the  units  or  a  total 
of  5  units,  whichever  is  greater 

(c)  Units  lost  (and  excluded  from 
UMAs)  when  one  or  more  dwelling  units 
are  combined  to  create  a  single  larger 
unit,  as  long  as  the  total  number  of 
people  served  by  the  newly  combined 
unit(8)  is  not  reduced;  and 

(d)  Units  removed  (and  excluded  from 
UMAs)  for  temporary  non-dwelling  use 
in  anti-drug  and  economic  self- 
sufficiency  activities. 

Partial  operating  subsidy  will  be 
provided  for  the  following  categories: 

(a)  Excess  vacancies  (20%  of  AEL); 
and 

(b)  Vacant  units  approved  for 
demolition  or  disposition  or  being 
condemned  by  a  public  body 
(documented  costs — up  to  20%  of  AEL), 
until  the  units  are  removed  from  ACC 
coverage  when  demolition,  disposition 
or  condemnation  is  complete. 

Computation  of  Subsidy  Under 
Proposed  Rule 

In  computing  its  per-unit  Dwelling 
Rental  Income  under  the  Performance 
Funding  System,  a  PHA/IHA  will  use  as 
its  Projected  Occupancy  Percentage  the 
lesser  of  98%  or  the  reciprocal  of  the 
percentage  determined  by  taking  no 
more  than  5  vacant  units  and  dividing 
by  the  total  number  of  units  available 
for  occupancy.  After  the  per-unit 
operating  subsidy  eligibility  has  been 
determined,  it  will  be  multiplied  by  the 
total  Unit  Months  Available  (UMAs) 
which  will  have  been  adjusted  to 
exclude  various  categories  of  units.  For 
those  vacant  units  not  included  in  the 
total  UMAs,  separate  computations  of 
operating  subsidy  eligibility  will  be 
made  as  shown  in  the  following  table. 


Vacancy  calagoiy 

Subsidy  etigblMy 

a.  Approved  tor 

FuH  ellgUMy  under  a 

lamporary  ina  in 

aeperate  category. 

anti-dnigor 

(See  addrtionai 

economic  lelt- 

discuesion  on  this 

sufficiency  activitlet 

aubiect  under  the 

and  meeting  criteria 

fteadmg  UNITS 

for  fu«  subsidy. 

APPROVED  FOR 

ANTI-DRUG  OR 

ECONOMIC  SEU- 

SUFFICIENCY 

ACTIVITIES) 

b.  Approved  tor 

No  eligibility. 

temporary  use  lor 

PHA/IHA.retated 

activWet  ott«er  than 

described  in  l.a. 

c  Approved  for 

NoaHgUlty. 

permanertt 

rxxtdwelling  use. 

2.  Approved  for 

FuH  ehgiMity  tor  umts 

comtMnation  with  other 

lost  under  a  separate 

dvMlling  units. 

category,  il  there  is  no 

3.  Excess  vacancies: 

a.  Vacant  units  ttiat 
are  part  of  a  funded 
modemoation 
program. 

b.  Other  vacant  units 
above  tt>e  allowed 
rximber. 

4.  Units  approved  for 
demolition  of 
disposition  arxl  units 
being  condemned  by  a 
public  body. 


reduction  in  the 
number  of  people 
sen/ed  (See  additional 
discussion  on  Itiia 
subiect  under  the 
hMdk«g  TREATMENT 
OF  UNITS  COMBINED 
WITH  OTHER  UNITS.) 

EhgiMity  is  limited  to 
20%  of  the  AEL  (See 
additorMl  I 
under  the  I 
DEVELOPMENT  OF 
REDUCED  AEL 
PAYMENTS.) 

Eligibility  IS  limited  to 
documented  costs, 
with  a  maximum  of 
20%  of  the  AEL  until 
removed  from  ACC 
coverage. 


Vacancy  category 


1.  Approved  lor 
nondwelling  use: 


Subaldy  eligKiMtty 


V.  Comparison  of  Current  and  Proposed 
Rule 

The  proposed  rule  distinguishes  itself 
from  the  current  regulation  in  several 
important  respects,  as  follows: 

(a)  Establishment  of  a  new  standard 
for  defining  excess  vacancies.  The 
proposed  rule  establishes  98%  as  the 
acceptable  occupancy  standard  for 
PHAs/IHAs  rather  than  the  current  97% 
standard.  The  proposed  rule  would 
maintain  the  five-unit  exception,  as  in 
the  current  regulations,  for  small  PHAs/ 
IHAs  where  small  numbers  of  vacant 
units  would  make  it  extremely  difficult 
to  attain  a  98%  occupancy  rate.  These 
changes  are  consistent  with  the 
Department's  policy  of  encouraging 
efficient  use  of  housing  resources, 
increasing  the  availability  of  assisted 
housing  for  eligible  families,  reducing 
excessive  vacancy  rates,  and  minimizing 
subsidy  expenditures  for  units  not 
occupied  by  low-income  families. 

(b)  Exclusion  of  ClAP/Mod  units  from 
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eligibility  for  opt  rating  subsidy.  The 
proposed  rule  wc  uld  not  differentiate 
between  units  va  cated  incident  to  ClAP 
projects  and  oth*  r  vacancies.  Under  the 
existing  rule,  vac  ant  units  in  projects 
that  had  funded.  3n-schedule 
modernization  pi  ograms  were  not 
counted  against  \  le  PHA's/IHA's 
allowable  3%  vacancy  margin. 

Modernization  work  often  involves 
the  vacating  of  ujiits  and  may  result  in  a 
short  term  loss  oi  rental  income  while 
the  unit  is  vacant  This  initial  loss 
should  be  more  tl  lan  offset  by  having  a 
more  viable  unit  hat  n  quickJy  occupied 
and  producing  a  <  teady  stream  of  rental 
income.  The  Dep;  rtment  did  not  wish  to 
impose  undue  pei  lalties  on  PHAs 
undertaking  mod(  mization  activities 
that  would  be  in  I  heir  and  the 
Department's  bes  interest.  The 
Department,  then  fore,  has  allowed 
PHAs  that  have  or  apply  to  have  vacant 
units  in  a  funded,  on-schedule 
modernization  pp  (gram  an  opportunity 
to  receive  special  treatment  in 
determining  operi  ting  subsidy 
eligibility. 

This  special  tre  itment  has  been 
provided  in  two  v  ays:  First,  if  a  PHA 
anticipates  that  it  will  have  less  than 
97%  occupancy  in  its  budget  year,  the 
Authority  may  be  able  to  use  that  lower 
percentage  in  its  c  perating  subsidy 
calculations  by  sh  owing  that  its 
occupancy  rate  wMd  be  97%  or  higher 
after  adjustiiig  forj  vacant  units  in  an  on- 
schedule  modemitation  program. 
Second,  if  a  PHA  \  las  a  HUD-approved 
Comprehensive  O  xupancy  Plan  (COP), 
the  Authority  has  seen  permitted  to 
adjust  its  otherwis  e  fixed  occupancy 
goals  if  it  could  de  monstrate  that  it  had 
submitted  an  appr  avable  application  for 
modernization  wo  'k  that  was  rejected 
because  of  insuffic  lent  HUD  funds.  This 
special  treatment  las  allowed  a  VWA  to 
receive  full  operat  ng  subsidy  for  vacant 
units  that  are  undergoing  modernization 
and  for  units  awai  ing  modernization 
when  funds  becon  e  available. 

The  Department  continues  to  support 
the  principle  embodied  in  the  existing 
rule,  i.e..  PHAs  should  not  be  unduly 
burdened  in  undertaking  modernization 
activities  because  bf  lost  rental  revenue. 
However,  the  Department  believes  that 
payment  of/u//optrating  subsidy  to  this 
class  of  vacant  unjts  is  inappropriate 
and  unjustified. 

The  Departmentjs  current  practice 
with  regard  to  oth^r  vacant  unita  that 
have  been  approved  for  temporary  use 
as  nondwelling  unjts  is  to  exclude  them 
from  operating  subsidy  benefits.  Vacant 
units  that  have  been  approved  for 
demolition  or  disp^ition  receive  only 
partial  operating  subsidy.  (See 
§  990.108.) 
Where  operating  subsidy  is  provided 


for  units  not  being  occupied  as 
residences,  the  number  and/or  type  of 
unit  mvolved  is  very  limited.  The 
Department  allows  payment  of  fiill 
operating  subsidy  for  some  public 
housing  units  used  to  support  anti-drug 
or  economic  self-sufGciency  activities 
for  public  housing  tenants.  Approval  is 
limited  to  one  site  per  public  housing 
project  and  for  a  period  of  no  more  than 
three  years.  The  Department  also  pays 
full  operating  subsidy  for  units  that  have 
been  combined  with  other  units — but 
only  where  there  has  been  no  reduction 
in  the  number  of  people  served. 

The  Department  finds  it  appropriate  to 
provide  only  partial  payments  of 
operating  subsidy  for  vacant  unita  in  a 
funded  modernization  program.  The 
proposed  rule  reflects  a  payment  level  of 
20%  of  the  PHA's  Allowance  Expense 
Level  (AEL)  for  vacant  units  in  excess  of 
the  projected  occupancy  rate  of  98%.  It 
Is  believed  that  this  figure  reasonably 
reflects  the  level  of  expenses  directly 
related  to  the  operation  and 
maintenance  of  vacant  units.  The 
Department  calls  special  attention  to 
this  change  and  invites  specific 
comments  on  the  percentage  factor  to  be 
applied. 

(c)  Prohibition  against  using  a 
Projected  Occupancy  Percentage  less 
than  the  HUD-acceptable  standard.  The 
proposed  rule  would  Hmit  a  WIA/IHA  to 
using  the  HUD-approved  occupancy 
standard  of  98%  (or  no  more  than  5 
vacant  units)  as  its  Projected  Occupancy 
Percentage.  The  existing  regulation 
permits  use  of  a  lower  percentage  in  the 
case  of  vacant  units  in  projects  that  had 
funded,  on-3chedule  modernization 
programs,  or  had  been  included  in  a 
HUD-approved  Comprehensive 
Occupancy  Plan  (COP). 

Under  the  proposed  rule,  the  COPs 
would  have  no  further  effect  after  the 
beginning  of  the  PHA/IHA's  next  fiscal 
year  following  the  effective  date  of  a 
final  rule.  PHAs  are  still  encouraged  to 
undertake  the  structured,  analytical 
approach  encompassed  in  the  COP 
concept,  i.e.,  identify  the  causes  of  their 
vacancy  problems  and  develop  vacancy 
reduction  strategies  and  actions  that  are 
responsive  to  the  problems  and 
appropriate  to  the  management  and 
resources  of  the  W-IA. 

Under  the  existing  regulation,  PHAs 
could  justify  using  a  less  than  97% 
occupancy  pefx:entage  by  having  a  HUD- 
approved  COP  that  contained  yearly 
occupancy  goals.  PHAs  that  submitted 
COPs  during  the  initial  year  of  that 
«3ratem  were  allowed  up  to  five  years  to 
achieve  the  97%  level.  After  the  first 
year,  PHAs  that  developed  COPs  were 
expected  to  achieve  the  97%  level  within 
a  two  year  period.  In  both  cases,  a 
longer  timeframe  could  be  had  with 


HUD  Headquarters  approval. 

The  reason  for  having  the  two 
different  timeframes  was  that  PHAs 
with  •he  most  extensive  and  difficult 
vacarcy  problems  were  expected  to 
devel.-p  COPs  during  that  first  year  and 
a  five  year  COP  was  a  reasonable 
period  of  time  for  them.  Vacancy 
problems  that  might  develop  in  other 
PHAs  after  that  first  year  *vere  expected 
to  be  less  severe  and  could  be  corrected, 
in  two  years.  In  either  case,  the  relief 
provided  was  expected  to  be  for  a  finite 
period  and  not  to  be  prolonged  by 
extensions  of  the  timeframe  or  the 
submission  of  new  COPs  from  the  same 
PHAs. 

Since  the  rule  authorizing  COPs  was 
adopted  in  1986,  nearly  all  COPs  are  due 
to  expire  by  sometime  in  1991.  The 
expiration  of  a  PHA's  COP  will  mean 
that  it  will  have  to  adjust  from  the 
occupancy  rate  acceptable  as  the  goal 
under  the  COP.  such  as  85%.  to  the 
standard  rate  prescribed  under  the 
rule — 97%  under  the  current  rule,  or  98% 
under  this  proposed  rule.  While  the 
Department  has  occasionally  granted 
waiver  requests  from  PHAs  to  extend 
the  period  of  a  COP,  any  COP  that 
would  extend  beyond  the  effective  date 
of  a  final  rule  based  on  this  proposed 
rule  will  be  terminated  by  this  rule.  This 
proposed  rule  will  actually  ease  that 
transition  to  a  standard  occupancy  rate 
by  providing  some  subsidy  for  "excess 
vacant  units",  i.e.,  20%  of  the  AEL  for 
vacant  units  in  excess  of  2%.  (There  will 
be  a  minor  disadvantage  of  excluding 
from  the  units  subsidized  the  on- 
schedule  modernization  imits.) 

Experience  under  the  existing  rule 
indicates  that  there  are  two  groups  of 
PHAs  that  might  have  some  difficulties 
in  the  transition  to  the  new  rule.  The 
first  group  is  very  small  PHAs  that  are 
located  in  towns  experiencing 
population  loss,  economic  dislocations 
and  other  factors  outside  there  control 
that  are  contributing  to  a  lack  of 
demand.  The  second  group  is  large 
PHAs  that  are  classified  as  "troubled 
authorities,"  whose  vacancy  problems 
are  of  such  a  magnitude  and  complexity 
that  a  short-term  solution  is  not  feasible. 

The  Department  solicits  comments 
from  these  PHAs  or  from 
representatives  of  their  associations. 
Respondents  are  invited  to  recommend 
alternate  or  additional  provisions  that 
would  enable  these  two  groups  to 
increase  occupancy  levels  consistent 
with  the  objectives  of  the  proposed  Rule. 
In  addition,  the  Department  is  also 
interested  in  comments  on  appropriate 
criteria  for  accommodating  the  needs  of 
affected  PHAs  within  the  framework  of 
the  proposed  rule. 
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(d)  Conditions  under  which  a  unit  is 
considered  eligible  for  subsidy.  The 
proposed  rule  carefully  and  explicitly 
limits  the  universe  of  units  eligible  for 
full  operating  subsidy,  to  units  actually 
occupied  as  residences  plus  a  limited 
number  of  expressly  defined  other 
categories  of  eligible  units.  All  other 
units  are  treated  as  "excess  vacancies" 
and  there  operating  subsidy  eligibility  Is 
limited  accordingly. 

Units  Approved  for  Anti-Drug  or 
Economic  Self-Sufficiency  Activities 

The  Department  will  allow  payment 
of  operating  subsidies  for  some  public 
housing  units  where  such  units  are  used 
to  support  anti-drug  or  economic  self- 
sufficiency  activities  for  public  housing 
tenants.  Procedures  for  requesting 
approval  of  such  payments  will  be 
contained  in  the  Performance  Funding 
System  (PES)  Handbook.  7475.13  REV. 
Approval  will  be  limited  to  one  site  per 
public  housing  project  and  for  a  period 
of  no  more  than  three  years.  Renewal  of 
the  approval  to  allow  payments  may  be 
made  if  it  can  be  demonstrated  that  no 
other  sources  for  paying  the  operating 
costs  of  the  unit  are  available. 

The  unit  must  be  used  for  either: 

a.  Economic  Self-Sufficiency 
Activities.  Activities  directly  related  to 
maximizing  the  number  of  employed 
residents.  Examples  of  such  services 
include  child  care  facilities,  adult  day 
care,  training  facilities  and  literacy 
programs,  space  for  Resident 
Management  Corporation  sponsored 
resident-operated  businesses  (consistent 
with  local  law]. 

b.  Anti-Drug  Programs.  Activities 
directly  related  to  ridding  the  project  of 
illegal  drugs  and  drug-related  crime. 
Examples  of  such  programs  include  use 
by  law  enforcement  offlcials.  drug 
rehabilitation  facilities,  educational 
programs.  Youth  Sports  Initiatives,  and 
Boys  and  Girls  Clubs. 

Approvals  will  not  be  limited  to  these 
specific  examples  and  other  services  of 
the  same  nature  may  be  approved.  The 
activities  must  be  directed  toward  and 
for  the  benefit  of  residents  of  the 
development. 

It  must  be  demonstrated  that  space  for 
the  service  or  program  is  not  available 
elsewhere  and  that  the  space  to  be  used 
is  safe  and  suitable  for  its  intended  use 
or  that  resources  are  committed  to  make 
the  space  safe  and  suitable.  If  units  are 
to  be  used  temporarily  pending 
demolition  or  disposition,  only  minimal 
funds  may  be  expended  for 
rehabilitation  to  make  the  unit  safe  and 
suitable.  The  availability  of  existing 
office  or  community  space  in  the  project 
should  be  considered. 


It  must  be  demonstrated  satisfactorily 
that  other  funding  is  not  available  to  pay 
for  the  operating  costs.  Such  a 
demonstration  should  show  that  other 
Federal,  State,  local  or  private  sources 
are  not  available.  All  rental  income 
generated  as  a  result  of  the  activity  must 
be  reported  as  income  in  the  operating 
subsidy  calculation. 

Only  one  site  (involving  one  or  more 
contiguous  units)  in  a  public  housing 
development  will  be  approved  for 
operating  subsidy  for  economic  self- 
sufficiency  services  or  anti-drug 
programs.  The  number  of  units  should 
be  the  minimum  necessary  to  support 
the  service  or  program. 

The  PHA/IHA  must  submit  a 
certification  with  its  Operating  Budget 
that  the  units  are  being  used  for  the 
purpose  for  which  they  were  approved 
and  that  any  rental  income  generated  as 
a  result  of  the  activity  is  reported  as 
income  in  the  operating  subsidy 
calculation.  The  PHA/IHA  must 
maintain  specific  documentation  of  the 
units  covered.  Such  documentation 
should  include  a  listing  of  tKe  units,  the 
street  addresses,  and  project/ 
management  control  numbers. 

Under  the  current  rule,  when  a  PHA/ 
IHA  converts  a  unit  from  dwelling  to 
nondwelling  use,  the  operating  subsidy 
eligibility  amoimt  automatically 
decreases,  because  it  is  based  on  an 
approved  expense  level  for  each  "unit 
month  available",  which  is.  in  turn, 
based  on  the  number  of  dwelling  units 
and  the  number  of  months  which  they 
are  available  for  occupancy.  This 
change  would  be  implemented  by  the 
addition  of  another  category  of  other 
costs  in  990.108  in  the  operating  subsidy 
determination  that  will  compensate 
PHAs/IHAs  with  units  that  meet  the 
criteria  outlined  in  this  section. 

As  of  the  effective  date  of  the  final 
rule,  PHAs/IHAs  would  be  eligible  for 
an  additional  amount  of  subsidy 
calculated  as  follows:  the  Allowable 
Expense  Level  for  the  requested  year 
shall  be  multiplied  by  the  number  of  unit 
months  eligible  under  this  section. 

Treatment  of  Units  Combined  With 
Other  Units 

The  combination  of  units  issue  is  the 
subject  of  another  rulemaking.  PFS- 
Energy  Conservation  Savings,  etc., 
(Docket  No.  R-01-145'3.  FR-2504-F-01. 
RIN  2577-AA49).  However,  this  rule 
adopts  the  same  position  as  is  being 
taken  in  that  pending  rule.  Subsidy  level 
is  preserved  when  units  are  combined  if 
same  number  of  people  as  were 
previously  served  are  housed.  In  the 
case  of  units  combined  to  accommodate 
larger  families,  the  determination  of  the 
number  of  people  served  is  to  be  based 


on  a  comparison  of  bedroom  counts 
before  and  after  conversions. 

In  the  absence  of  an  objective  method 
of  comparing  units,  counting  the 
numbers  of  people  residing  in  a  unit  or 
units  before  and  after  conversion  could 
be  subject  to  distortions  because  of 
vacancies,  situations  where  families  are 
doubled-up  and/or  otherwise 
overcrowded,  and  by  cases  where 
families  are  temporarily  assigned  to 
larger-than-appropriate  units.  Therefore, 
the  number  of  people  served  in  a  unit  is 
defined  according  to  the  formula  ((2  x 
No.  of  Bedrooms)  minus  1),  which  yields 
the  average  number  of  people  that 
would  be  served  under  optimal 
circumstances. 

Development  of  Reduced  AEL  Payments 

The  Department  proposes  to  reduce 
operating  subsidy  payments  for  excess 
vacant  units  to  a  level  of  20%  of  the 
PHA's/IHA's  Allowable  Expense  Level 
(AEL).  It  is  believed  that  this  figure 
reasonably  reflects  the  level  of  expenses 
directly  related  to  operation  and 
maintenance  of  vacant  units.  For 
example,  using  data  from  year-end 
financial  statements  reported  by  PHAs 
during  1988,  the  20%  figure  would  cover 
approximately  half  the  per-unit  amounts 
recorded  in  the  Total  Routine  Expense 
accounts  for  Accounting  and  audit  fees, 
Utilities-related  Labor,  and  Protective 
Services,  and  about  one-quarter  of  the 
cost  of  Ordinary  Maintenance  and 
Operation  (including  employee  benefits 
in  all  cases). 

The  costs  now  covered  for  units 
approved  for  demolition  or  disposition 
are  documented  costs.  This  rule  places  a 
cap  on  those  costs  of  20%  of  AEL,  to 
treat  these  units  in  a  similar  way  to  the 
excess  vacant  units.  The  Department 
believes  this  will  provide  some  incentive 
to  proceed  with  approved  plans  rather 
than  to  continue  to  incur  holding  costs 
for  these  units.  The  category  of  units 
being  condemned  by  a  public  body  has 
been  added  in  this  rule  because  units 
are  occasionally  removed  from  the 
housing  inventory  in  this  manner 
without  any  HUD  approval  process,  and 
they  are  to  be  treated  the  same  way  for 
subsidy  purposes  as  they  would  be  if  the 
PHA  had  acted  first  to  obtain  approval 
of  removing  them  from  the  inventory.  No 
further  subsidy  will  be  paid  after  the 
units  have  been  deprogrammed  by 
removal  from  the  ACC 

Year  End  Adjustment 

At  the  end  of  each  fiscal  year,  a  PHA 
will  review  its  actual  occupancy  and 
vacancy  experience  and  compare  it  to 
the  occupancy  and  vacancy  estimates 
used  for  determining  operating  subsidy 
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eligibility.  This  review  may  result  in 
additional  operating  subsidy  eligibility 
or  a  reduction  in  eligibility  and  an 
amount  owed  to  HUD.  Because  a  vacant 
unit  may  be  eligible  to  receive  no 
subsidy.  20%  of  sul  isidy  or  100%  of 
subsidy,  HUD  deeots  a  year  end 
adjustment  to  be  necessary  to  ensure 
that. the  payments  biade  for  the  vacant 
units  were  appropriate  and  justified. 

VI.  Sectioo-by-Sec  ion  Analysis 

Sections  990.102  ar,  d  905.102— 
Definitions 

The  proposed  rufc  would  revise  the 
definition  of  Unit  Months  Available  by 
expanding  the  categories  of  units  for 
which  operating  su  }sidies  would  be 


computed  separate 


y  or  that  would  be 


ineligible  for  opera  ing  subsidy 

Sections  990. 108  an  i  905. 720— Other 
Costs 

Paragraph  (b)  is  i  e-written  in  its 
entirety  to  identify  :ategories  of  units 
not  occupied  by  fan  lilies  under  leases, 
so  sped^  the  terms  and  conditions 
under  which  these  categories  would  be 
excepted  from  calcilation  of  "Unit 
Months  Availabie"Iand  to  delineate  the 
operating  costs  attributable  to  each  of 
the  identified  categpries  and  the  bases 
for  determining  amounts  of  operating 
subsidy  for  which  u  nits  in  those 
categories  would  b(  eligible. 

Sections  990. 109  an  1 905. 725— Projected 
Operating  Income  I  evel 

Paragraph  (a]  has  been  rewritten  to 
clarify  the  statement  of  policy,  but  has 
not  been  substantiv  sly  amended. 

Paragraph  (b){3)(^  is  revised  to 
increase  from  97%  t^  98%  the  occupancy 
rate  on  which  eligibility  for  operating 
subsidies  is  to  be  based. 

Paragraph  (b)(3)(i )  has  been  revised 
to  make  clear  that  a  PHA/IHA  can  use 
its  Actual  Occupan(  y  Percentge  as  its 
Projected  Occupancy  Percentage  in 
calculating  eligibility  for  operating 
subsidies  if  the  PH/  /IHA  has  five  or 
fewer  vacant  units.  This  is  a  protection 
for  relatively  small :  'HSs/IHAs  where  a 
small  number  of  vac  ant  units  would 
result  in  a  relatively  high  vacancy  rate. 

The  proposed  rul«  eliminates  the 
separate  identificati  on  formerly  at 
paragraph  {b)(3)(ii)  i  »f  "Vacant,  On- 
schedule  Modernization  Units"  because 
units  under  modernization  are  no  longer 
differentiated  from  ( ither  vacant  units, 
but  are  subject  to  th;  same  limitations 
on  operating  subsid;  r  eligibility  as  any 
other  vacant  units. 

Paragraphs  (b){3M  iii)  and  (iv)  formerly 
described  the  applic  ability  of 
Comprehensive  Occ  apancy  Plans  and 
the  use  of  Projected  Occupancy 


Percentages  lower  than  97%  (or  five 
units).  1^  proposed  rule  removes  all 
such  discussion,  and  the  revised 
paragraph  (b)(3)(iii)  makes  tbe  96% 
occupancy  rule  tmifonnly  applicable  to 
all  PHAs/lHAs. 

Sections  990.110  and  905. 730— 
Adjustments 

A  new  paragraph  (e)  describes  a 
procedure  for  PHAs/IHAs  to  request 
adjustments  to  the  projected  occupancy 
percentage  at  the  end  of  a  budget  year. 
HUD  deems  it  imperative  that  projected 
occupancy  percentages  be  up-dated  for 
purposes  of  year-end  adjustments  in  the 
amounts  of  operating  subsidy  for  which 
a  PHA/U^  is  eligible:  the  new 
paragraph  (e)  authorizes  HUD  to 
withhold  operating  subsidy  obligatioas 
pending  receipt  of  the  required 
adjustment  data. 

The  material  on  "Additional  HUD- 
Initiated  Adjustments"  is  moved  to  a 
new  paragraph  (f),  and  is  unchanged. 

Sections  990.117  and  905. 760— 
Determining  Actual  Operating 
Percentages 

The  last  sentence  in  these  sections  is 
revised  to  recapitulate  the  requirement 
for  a  year-end  adjustment  of  the 
projected  occupancy  percentage,  and 
replaces  a  less-specific  description  of 
the  permissibility  of  such  adjustments. 

Sections  990.1  IS  and  «W.  7^— 
Comprehensive  Occupancy  Plan 
Requirements 

These  sections  are  deleted  in  their 
entirety. 

VII.  Findings  and  Certifications 

A.  Environmental  Impact 

A  Finding  of  No  Si^ficant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50.  which 
implement  section  102{2){C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  pjn.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk.  Room 
10276.  451  Seventh  Street.  SW., 
Washington,  DC  20410. 

B.  Economic  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12201  issued  by 
the  President  on  February  17. 1981.  and 
therefore  no  regulatory  impact  analysis 
is  necessary.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  milUon  or 
more.  Furthermore,  it  will  not  cause  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  legians.  not 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

C.  Impact  on  Small  Entitiea 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  eoi),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  will  result  in  tighter  eligibility 
criteria  for  low-income  public  housing 
operating  subsidies  and  may  impacf 
those  PHAs/IHAs  with  large  numbers  of 
vacant  units.  However.  HUD's  research 
incident  to  Operation  Occupancy 
indicates  that  high-vacancy  PHAs  are 
relatively  few  in  number  (and  high- 
vacancy  IHAe  virtually  nonexistent), 
and  that  a  preponderance  of  the 
program's  vacancies  are  in  a  very 
limited  number  of  the  larger  PHAs.  Most 
PHAs/IHAs  will  be  unaffected  by  this 
rule. 

D.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12812.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule  will 
refine  the  criteria  under  which  operating 
subsidies  are  paid  on  HUD-assisted 
housing  owned  and  operated  by  PHAs/ 
IHAs  but  will  not  intnfere  with  State  or 
local  governments  functions. 

E.  Impact  on  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12806,  The  Family,  has 
determined  that  this  rule  would  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  The  rule 
involves  the  amount  of  fimding  that  a 
PHA/IHA  should  receive  undera 
refinement  of  an  existing  procedure. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  item  number 
1398  under  the  OHice  of  Public  and 
Indian  Housing  in  the  ITepartment's 
Semiannual  Agenda  of  Regulations 
published  on  April  22. 1991  (56  FR  1738a 
17408)  pursuant  to  Executive  order  12291 
and  the  Regulatory  Flexibility  Act. 
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G.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  for  this 
rule  are  14.145, 14.146,  and  14.147. 

//.  Information  Collections 

The  following  chart  provides 
estimates  of  public  reporting  burden  of 
the  provisions  in  this  proposed  rule  that 


contain  information  collections.  The 
estimates  include  the  time  for  reviewing 
the  instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of  information. 

Comments  regarding  the  burden 
estunates  or  any  other  aspect  of  these 
information  collections,  including 


suggestions  for  reducing  the  burden, 
should  be  sent  to  the  Department  of 
Housing  and  Urban  Development.  Rules 
Docket  Clerk,  at  the  address  stated 
above,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Room  3001. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention: 
Wendy  Swire.  Desk  Officer  for  HUD. 


Tabulation  of  Annual  Reporting  Burden— Contributions  for  Operatwg  Subsbmes— Performance  Funding  System;  Low- 
Income  Public  HoustNG— Vacancy  Proposed  Rule 


Description  off  information  collection 

• 

Sactiryi  o(  24  CFR 
enacted 

No.01 

respondents 

Noot 
raaponaas 

P« 
resporxlent 

ToW 

annual 
responses 

Hours  par 

Total 
hour* 

PHAs/lHAs  required  to  list  units  approved  lof  deprograrwtiing  ■nd 

provide  supporting  documentation. 
PHAs/lHAs  mus!  certity  witti  Vnm  Operating  Badget  that  unit';  are 

being  used  tor  approvwJ  purpow.  Mainuin  documontation  on  units. 
PHAs/IHAs  must  determine  projected  percentage  o«  occupancy  for  aN 

units  using  Form  HUD-5272e. 
PHAs/IHAs  must  submit  a  year-ar)d  adiustmartf  regarding  ttw  proiect- 

ed  occupancy  percentage  approved  lor  operating  subsidy  eligibility 

purposes  using  Form  HUO-52728A. 

905.720(b)(1) 

990,lO8(bKl) 

905.720(bM2)(iME) 

a90.108(b)(2)(i)(E) 

906.725(b)(3) 

990.109(b)(3) 

90S.730(e) 

990.110(e) 

2,400 
2.400 
2.400 
2,400 

1 

1 
1 
1 

2400 
2400 

2400 
2400 

1 

Z400 
1,200 
1,800 

1,800 

7,200 

List  of  Subjects 

24  CFR  Part  905 

Grant  programs:  Indians;  Low  and 
moderate  income  housing; 
Homeownership;  Public  housing. 

24  CFR  Part  990 

Grant  programs:  Housing  and 
community  development;  Low  and 
moderate  income  housing;  Public 
housing. 

Accordingly,  24  CFR  parts  905  and  990 
are  proposed  to  be  revised  as  follows:, 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  part  905 
would  continue  to  read  as  follows: 

Authority:  Sees.  201,  202,  203,  205,  United 
States  Housing  Act  of  1937,  as  added  by  the 
Indian  Housing  Act  of  1968  (Pub.  L  100-358) 
(42  U.S.C.  1437aa.  1437bb.  1437cc,  and 
1437ee):  sec.  7(b),  Indian  Self-Determination 
and  Education  Assistance  Act  (25  U.S.C. 
450e(b]];  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d]). 

2.  In  §  905.102.  the  definition  of  "Unit 
Months  Available"  would  be  revised  to 
read  as  follows: 

§905.102    Definitions. 

*        •        *        *        • 

Unit  Months  A  vailable.  Project  Units 
multiplied  by  the  number  of  months  the 
Project  Units  are  available  for 
occupancy  during  a  given  IHA  fiscal 
year. 


(1)  For  purposes  of  this  part,  a  unit  is 
considereid  available  for  occupancy 
from  the  date  on  which  the  End  of  the 
Initial  Operating  Period  for  the  Project  is 
established  until  the  time  it  is: 

(!)  Approved  by  HUD  for  nondwelling 
use; 

(ii)  Lost  when  two  or  more  dwelling 
units  are  redesigned  or  substantially 
rehabilitated  to  trombine  them  into  a 
single  larger  dwelling  unit; 

(iii)  Vacated  and  approved  for 
demolition  or  disposition;  or 

{iv)  Vacated  and  being  condemned  by 
a  public  body. 

(2)  Vacant  units  in  excess  of  the 
higher  of  5  vacant  units,  or  the  product 
derived  by  taking  2  percent  of  the  total 
units  available  for  occupancy  after 
adjusting  for  vacant  units  in  the  above 
four  categories,  are  also  excluded  from 

Unit  Months  Available. 

***** 

3.  In  §  905.720,  paragraph  (b)  would  be 
revised  to  read  as  follows: 

§905.720    Otharcocts. 

***** 

(b)  Costs  attributable  to  certain  units 
not  included  in  the  Unit  Months 
Available.  (1)  Vacant  units  approved  by 
HUD  for  demolition  or  disposition  or 
being  condemned  by  a  public  body  may 
receive  operating  subsidy  for  up  to  20 
percent  of  the  AEL  until  the  units  are 
disposed  of,  demolished,  or  condemned 
and  removed  from  the  coverage  of  the 
ACC.  These  units  shall  be  Hsted  by  the 
IHA  and  supporting  documentation 
regarding  direct  costs  attributable  to 


such  units  shall  be  included  as  a  part  of 
the  operating  budget  in  which  the  IHA 
requests  operating  subsidy  for  these 
units.  If  the  IHA  requires  assistance  in 
this  matter,  the  HUD  Field  Office  should 
be  contacted. 

(2)  Units  approved  for  nondwelling 
use  may  receive  operating  subsidy 
under  certain  circumstances. 

(i)  Units  approved  for  temporary 
nondwelling  use  to  promote  economic 
self-sufficiency  services  and  anti-dnig 
activities  are  eligible  for  operating 
subsidy  under  certain  conditions,  and 
the  cost  attributable  to  them  is  to  be 
included  in  the  operating  budget.  If  a 
unit  satisfies  the  conditions  stated 
below,  it  will  be  eligible  for  subsidy  at 
the  rate  of  the  AEL  for  the  number  of 
months  it  is  devoted  to  such  use. 
Renewal  of  the  approval  to  allow 
payments  after  that  period  may  be  made 
only  if  it  can  be  demonstrated  that  no 
other  sources  for  paying  the  operating 
costs  of  the  unit  are  available: 

(A)  The  unit  must  be  used  for  either 
economic  self-sufficiency  activities 
directly  related  to  maximizing  the 
number  of  employed  residents  or  anti- 
drug programs  directly  related  to  ridding 
the  project  of  illegal  drugs  and  dnig- 
relaled  crime.  The  activities  must  be 
directed  toward  and  for  the  benefit  of 
residents  of  the  development. 

(B)  It  must  be  demonstrated  that 
space  for  the  service  or  program  is  not 
available  elsewhere  in  the  locality. 

(C)  It  must  be  demonstrated 
satisfactorily  that  other  funding  is  not 
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available  to  pay 
All  rental  income 
of  the  activity  musl 
income  in  the 
calculation. 

(D)  Only  one  site 
more  contiguous 
housing  project 
economic  self-su 
anti-drug  programs, 
units  involved  shoi  Id 
necessary  to  suppo  -t 
program. 

(E)  The  IHA  mus 
certification  with  i 
that  the  units  are 
purpose  for  which 
and  that  any  rental 
a  result  of  the  activjty 
income  in  the 
calculation.  The 
specific  documenta 
covered.  Such 
inglude  a  listing  of 
addresses,  and 
control  numbers 

(ii)  Units  approvejd 
nondwelling  use 
utilized  for  IHA-rel 
than  those  given  in 
eligible  to  receive 

(iii)  Costs  attribuiabi 
units  approved  for 
nondwelling  use  arc 
receive  operating 
be  included  in  the 
budget. 

(3J  Units  approv 
or  combination  into 
may  receive  operating 
accordance  with  | 

(4)  Costs  attribu 
the  vacant  units  in 
percent  of  the  total 
Occupancy  or  5  (fi 
be  included  as  part 
budget  in  which  the 
operating  subsidy 
Operating  subsidy 
vacant  units,  howevjer, 
to  20  percent  of  the 
Level  (AEL). 


the  operating  costs, 
generated  as  a  result 
be  reported  as 
operating  subsidy 


submit  a 

Operating  Budget 
ing  used  for  the 
t  ley  were  approved 
income  generated  as 
is  reported  as 
operating  subsidy 

must  maintain 
ion  of  the  units 
docu  Tientation  should 

I  he  units,  the  street 
proj  set/management 

for  temporary 
bei:ause  they  are 
ted  activities  other 
i)  above,  are  not 
o  )erating  subsidy, 
"e  to  dwelling 
permanent 
not  eligible  to 
idy  and  must  not 
s  operating 
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4.  In  §  905.725.  paragraphs  (a)  and 
(b)(3)  would  be  revised  to  read  as 
follows: 


§  905.725 
level. 


Protected 


(a)  Policy.  PFS  de 
of  operating  subsidj 
based  in  part  upon 
actual  dwelling  rental 
income  for  the  IHA 
dwelling  rental  incohie 
computing  the  average 
rental  charge  per  un  it 
projecting  this  amount 
Budget  Year  by 


(involving  one  or 

per  Indian 
be  approved  for 
lency  services  or 
and  the  number  of 
be  the  minimum 
the  service  or 


J  05 
tc  ble 


for  consolidation 
a  single  larger  unit 
subsidy  in 
.720(e). 
to  the  greater  of 
(  xcess  of  2  (two) 
Jnits  Available  for 
)  vacant  units  shall 
jf  the  operating 
IHA  requests 
these  units, 
these  excess 
shall  be  limited 
MIowable  Expense 


f)r 


sperating  Income 


ermines  the  amount 
for  a  particular  IHA 
projection  of  the 

income  and  other 
The  projection  of 
is  obtained  by 
monthly  dwelling 
for  the  IHA.  and 
for  the  Requested 
an  upward 


app  ymg 


trend  factor  (subject  to  updating)  of  3 
percent.  This  amount  will  be  multiplied 
by  the  Projected  Occupancy  Percentage 
for  the  Requested  Budget  Year  which 
has  been  determined  in  accordance  with 
§  905.725(b).  Nondwelling  income  is 
projected  by  the  IHA  subject  to 
adjustment  by  HUD.  There  are  special 
provisions  at  905.725(c)  for  the 
projection  of  dwelling  rental  income  for 
new  projects. 

(b)  Computation  of  projected  average 
monthly  dwelling  rental  income.  The 
projected  average  monthly  dwelling 
rental  income  per  unit  for  the  IHA  is 
computed  as  follows: 
***** 

(3)  Projected  Occupancy  Percentage. 
The  IHA  shall  determine  its  projected 
percentage  of  occupancy  for  all  Project 
Units  (Projected  Occupancy  Percentage), 
as  follows: 

(i)  If  the  IHA  has  five  or  fewer  vacant 
units,  it  may  use  its  Actual  Occupancy 
Percentage  (see  §  905.760). 

(ii)  All  other  IHAs  are  required  to  use 
98  percent  as  their  Projected  Occupancy 
Percentage. 
***** 

5.  In  §  905.730,  paragraph  (e)  would  be 
redesignated  as  paragraph  (f).  and  a 
new  paragraph  (e)  would  be  added,  to 
read  as  follows: 

§905.730    Adjustmento. 

***** 

(e)  Adjustments  to  determination  of 
projected  occupancy  percentage.  An 
IHA  receiving  operating  subsidy  under 
§  905.705.  excluding  those  IHAs  that  . 
receive  operating  subsidy  solely  for  lA 
audit  (§  905.720(a)).  must  submit  a  year- 
end  adjustment  regarding  the  projected 
occupancy  percentage  approved  for 
operating  subsidy  eligibility  purposes. 
This  adjustment,  which  compares  the 
Actual  Occupancy  Percentage  for  the 
IHA  fiscal  year  to  the  estimates  used  for 
subsidy  eligibility  purposes,  shall  be 
submitted  on  a  format  prescribed  by 
HUD.  This  request  shall  be  submitted  to 
the  HUD  Field  Office  by  a  deadline 
established  by  HUD,  which  will  be 
during  the  IHA  fiscal  year  following  the  , 
IHA  fiscal  year  for  which  an  operating 
subsidy  was  received  by  the  IHA. 
exclusive  of  a  subsidy  solely  for  lA 
audit  costs.  Failure  to  submit  the 
required  adjustment  of  the  projected 
occupancy  percentage  by  the  due  date 
may.  in  the  discretion  of  HUD.  result  in 
the  withholding  of  approval  of  future 
obligation  of  operating  subsidies  until  it 
is  received.  Adjustments  undpr  this 
subsection  normally  will  be  rriade  in  the 
IHA  fiscal  year  following  the  year  for 
which  the  adjustment  is  applicable. 


§905.760    [Amended] 

6.  In  §  905.760.  the  last  sentence  would 
be  removed  and  the  following  sentence 
would  be  added  in  its  place:  "At  the  end 
of  the  year,  the  IHA  shall  submit  a  year- 
end  adjustment  with  respect  to  the 
Actual  Occupancy  Percentage  approved 
for  operating  subsidy  purposes  in 
accordance  with  §  905.730(e)." 

§905.770    [Removed] 

7.  Section  905.770  would  be  removed. 

PART  990— ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

8.  The  authority  citation  for  part  990 
would  continue  to  read  as  follows: 

Authority:  Sec.  9,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437g);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

9.  In  §  990.102.  the  definition  of  "Unit 
Months  Available"  would  be  revised  to 
read  as  follows: 

§990.102    Definltione. 
•        •        *        *        • 

Unit  Months  Available.  Project  Units 
multiplied  by  the  number  of  months  the 
Project  Units  are  available  for 
occupancy  during  a  given  PHA  fiscal 
year. 

(1)  For  purposes  of  this  part,  a  unit  is 
considered  available  for  occupancy 
from  the  date  on  which  the  End  of  the 
Initial  Operating  Period  for  the  Project  .s 
established  until  the  time  it  is: 

(i)  Approved  by  HUD  for  nondwelling 
use; 

(ii)  Lost  when  two  or  more  dwelling 
units  are  redesigned  or  substantially 
rehabilitated  to  combine  them  into  a 
single  larger  dwelling  unit; 

(iii)  Vacated  and  approved  for 
demolition  or  disposition;  or 

(iv)  Vacated  and  being  condemned  by 
a  public  body. 

(2)  However,  vacant  units  is  excess  of 
the  higher  of  5  vacant  units,  or  the 
product  derived  by  taking  2  percent  of 
the  total  units  available  for  occupancy 
after  adjusting  for  vacant  units  in  the 
above  four  categories,  are  also  excluded 
from  Unit  Months  Available. 
***** 

10.  In  §  990.108.  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§990.108    Other  costs. 

•        •        •        *        • 

(b)  Cost  attributable  to  certain  units 
not  included  in  the  unit  months 
available. 

(1)  Vacant  units  approved  by  HUD  for 
demolition  or  disposition  or  being 
condemned  by  a  public  body  may 
receive  operating  subsidy  for  up  to  20 
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percent  of  the  AEL  until  the  units  are 
disposed  of,  demolished,  or  condemned 
and  removed  from  the  coverage  of  the 
ACC.  These  units  shall  be  listed  by  the 
PHA  and  supporting  documentation 
regarding  direct  costs  attributable  to 
such  units  shall  be  included  as  a  part  of 
the  operating  budget  in  wrhich  the  PHA 
requests  operating  subsidy  for  these 
units.  If  the  PHA  requires  assistance  in 
this  matter,  the  HUD  Field  Office  should 
be  contacted. 

(2)  Units  approved  for  nondwelling 
use  may  receive  operating  subsidy 
under  certain  circumstances. 

(i)  Units  approved  for  temporary 
nondwelling  use  to  promote  economic 
self-sufficiency  services  and  anti-drug 
activities  are  eligible  for  operating 
subsidy  under  certain  conditions,  and 
the  cost  attributable  to  them  is  to  be 
included  in  the  operating  budget.  If  a 
unit  satisfies  the  conditions  stated 
below,  it  will  be  eligible  for  subsidy  at 
the  rate  of  the  AEL  for  the  number  of 
months  it  is  devoted  to  such  use. 
Approval  will  be  given  for  a  period  of  no 
more  than  three  years.  Renewal  of  the 
approval  to  allow  payments  after  that 
period  may  be  made  only  if  it  can  be 
demonstrated  that  no  other  sources  for 
paying  the  operating  costs  of  the  unit  are 
available: 

(A)  The  unit  must  be  used  for  either 
economic  self-sufficiency  activities 
directly  related  to  maximiziM  the 
number  of  employed  residents 
drug  programs  directly  related  to  ridding 
the  project  of  illegal  drugs  and  drug- 
related  crime.  The  activities  must  be 
directed  toward  and  for  the  benefit  of 
residents  of  the  development. 

(B)  It  must  be  demonstrated  that 
space  for  the  service  or  program  is  not 
available  elsewhere  in  the  locality. 

(C)  It  must  be  demonstrated 
satisfactorily  that  other  funding  is  not 
available  to  pay  for  the  operating  costs. 
All  rental  income  generated  as  a  result 
of  the  activity  must  be  reported  as 
income  in  the  operating  subsidy 
calculation. 

(D)  Only  one  site  (involving  one  or 
more  contiguous  units)  per  public 
housing  project  may  be  approved  for 
economic  self-sufficiency  services  or 
anti-driig  programs,  and  the  number  of 
units  involved  should  be  the  minimum 
necessary  to  support  the  service  or 
program. 

(E)  The  PHA  must  submit  a 
certification  with  its  Operating  Budget 
that  the  units  are  being  used  for  the 
purpose  for  which  they  were  approved 
and  that  any  rental  income  generated  as 
a  result  of  the  activity  is  reported  as 
income  in  the  operating  subsidy 
calculation.  The  PHA  must  maintain 
specific  d  )cumentation  of  the  units 


covered.  Such  documentation  should 
include  a  listing  of  the  units,  the  street 
addresses,  and  project/management 
control  numbers. 

(ii)  Units  approved  for  temporary 
nondwelling  use  because  they  are 
utilized  for  PHA-related  activities  other 
than  those  given  in  (i)  above,  are  not 
eligible  to  receive  operating  subsidy. 

(iii)  Costs  attributable  to  dwelling 
units  approved  for  permanent 
nondwelling  use  are  not  eligible  to 
receive  operating  subsidy  and  must  not 
be  included  in  the  PHA's  operating 
budget. 

(3)  Units  approved  for  consolidation 
or  combination  into  a  single  larger  unit 
may  receive  operating  subsidy  in 
accordance  with  §  990.108(e). 
■     (4)  Costs  attributable  to  the  greater  of 
the  vacant  units  in  excess  of  2  (two) 
percent  of  the  total  Units  Available  for 
Occupancy  or  5  (five)  vacant  units  shall 
be  included  as  part  of  the  operating 
budget  in  which  the  PHA  requests 
operating  subsidy  for  these  units. 
Operating  subsidy  for  these  excess 
vacant  units,  however,  shall  be  Hmited 
to  20  percent  of  the  Allowable  Expense 
Level  (AEL). 
***** 

11.  In  §  990.109.  paragraphs  (a)  and 
(b)(3)  would  be  revised  to  read  as 
follows: 

§  990. 1 09    Projected  operating  Income 
level. 

(a)  Policy.  PFS  determines  the  amount 
of  operating  subsidy  for  a  particular 
PHA  based  in  part  upon  a  projection  of 
the  actual  dwelling  rental  income  and 
other  income  for  the  PHA.  The 
projection  of  dwelling  rental  income  is 
obtained  by  computing  the  average 
monthly  dwelling  rental  charge  per  unit 
for  the  PHA.  and  projecting  this  amount 
for  the  Requested  Budget  Year  by 
applying  an  upward  trend  factor 
(subject  to  updating)  of  3  percent.  This 
amount  will  be  multiplied  by  the 
Projected  Occupancy  Percentage  for  the 
Requested  Budget  Year  which  has  been 
determined  in  accordance  with 

§  990.109(b)(3).  Nondwelling  income  is 
projected  by  the  PHA  subject  to 
adjustment  by  HUD.  There  are  special 
provisions  at  §  990.109(c)  for  the 
projection  of  dwelling  rental  income  for 
new  projects. 

(b)  Computation  of  projected  average 
monthly  dwelling  rental  income.  The 
projected  average  monthly  dwelling 
rental  income  per  unit  for  the  PHA  is 
computed  as  follows: 
***** 

(3)  Projected  Occupancy  Percentage. 
The  PHA  shall  determine  its  projected 
percentage  of  occupancy  for  all  Project 


Units  (Projected  Occupancy  Percentage), 
as  follows: 

(i)  If  the  PHA  has  five  or  fewer  vacant 
units,  it  may  use  its  Actual  Occupancy 
Percentage  (see  5  990.117). 

(ii)  All  other  PHAs  are  required  to  use 
98  percent  as  their  Projected  Occupancy 
Percentage. 
***** 

12.  §  990.110,  paragraph  (e)  would  be 
redesignated  as  paragraph  (f).  and  a 
new  paragraph  (e)  would  be  added,  to 
read  as  follows: 

§930.110    Adjustments. 

*        •        •        *        • 

(e)  Adjustments  to  determination  of 
projected  occupancy  percentage.  A  PHA 
receiving  operating  subsidy  under 
§  990.104.  excluding  those  PHAs  that 
receive  operating  subsidy  solely  for  lA 
audit  (§  990.108(a)),  must  submit  a  year- 
end  adjustment  regarding  the  projected 
occupancy  percentage  approved  for 
operating  subsidy  eligibility  purposes. 
This  adjustment,  which  compares  the 
Actual  Occupancy  Percentage  for  the 
PHA  fiscal  year  to  the  estimates  used 
for  subsidy  eligibility  purposes,  shall  be 
submitted  on  a  format  prescribed  by 
HUD.  This  request  shall  be  submitted  to 
the  HUD  Field  Office  by  a  deadline 
established  by  HUD,  which  will  be 
during  the  PHA  fiscal  year  following  the 
PHA  fiscal  year  for  which  an  operating 
subsidy  was  received  by  the  PHA, 
exclusive  of  a  subsidy  solely  for  lA 
audit  costs.  Failure  to  submit  the 
required  adjustment  of  the  projected 
occupancy  percentage  by  the  due  date 
may,  in  the  discretion  of  HUD,  result  in 
the  withholding  of  approval  of  future 
obligation  of  operating  subsidies  until  it 
is  received.  Adjustments  under  this 
subsection  normally  will  be  made  in  the 
PHA  fiscal  year  following  the  year  for 
which  the  adjustment  is  applicable. 


§990.117    (Amendedl 

13.  In  S  990.117.  the  last  sentence 
would  be  removed  and  the  following 
sentence  would  be  added  in  its  place: 
"At  the  end  of  the  year,  the  PHA  shall 
submit  a  year-end  adjustment  with 
respect  to  the  Actual  Occupancy 
Percentage  approved  for  operating 
subsidy  purposes  in  accordance  with 
S  990.110(e)." 

§990.118    [Removed] 

14.  Section  990.118  would  be  removed. 
Dated:  August  5, 1991. 

foMph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

(FR  Doc.  91-21319  Filed  9-5-^:  8:45  am) 
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administrative,  professional  *  *  *" 
generally  require  that  such  emplbyees 
meet  regulatory  standards  with  respect 
to  both  their  duties  and  their 
compensation.  Compensation  must  be 
greater  than  the  amount  specified  in  the 
regulations,  and  must  be  "on  a  salary 
basis."  These  matters  are  defined  and 
explained  in  29  CFR  part  541.  These 
regulations  were  adopted  prior  to  the 
extension  of  FLSA  coverage  to  public 
employees  and,  therefore,  make  no 
distinction  between  public  and  private 
employment. 

In  administering  the  FLSA  in  the 
public  sector  *,  the  Department  has 
become  aware  that  few  public 
employers  compensate  employees  in  a 
manner  that  meets  the  "on  a  salary 
basis"  requirement  for  exemption  under 
the  current  regulation.  Governmental 
payroll  systems  commonly  prohibit 
paying  employees  for  lime  not  actually 
worked.  Systems  of  leave  in  the  public 
sector  (as  often  is  the  case  in  the  private 
sector)  are  generally  relied  on  as  the 
exclusive  method  to  permit  employees 
who  might  otherwise  not  be 
compensated  for  periods  of  absence  to 
avoid  reduction  of  compensation  in 
connection  with  such  absences. 

The  Department  initially  attempted  to 
address  this  problem  by  means  of  an 
enforcement  policy,  adopted  by  the 
Wage  and  Hour  Division  on  January  9, 
1987.  The  policy,  which  is  still  in  effect, 
provides  that  the  Division,  will  not  deny 
exemption  pursuant  to  section  13(a)(1) 
of  the  FLSA  to  an  otherwise  exempt 
executive,  administrative,  or 
professional  employee  in  the  public 
sector  whose  pay  is  reduced  by 
deductions  for  absence(s)  of  less  than  a 
day  for  personal  reasons,  or  because  of 
illness  or  accident,  because  the 
employee  does  not  have,  or  has 
exhausted  available  paid  leave  for  such 
ab9€nce(s).  This  policy  applies  only 
where  applicable  State  or  local  law,  in 
effect  before  April  15, 1986,  prohibits 
payment  to  employees  for  such 
absences  which  are  not  covered:  by  paid 
leave. 

The  Wage  and  Hour  Division's  1987 
enforcement  policy  does  not  affect  the 


'  With  respect  to  Federal  employees,  as  provided 
in  section  4(f)  of  FLSA.  DOL  administers  the  Act  for 
employees  employed  in  the  Library  of  Congress, 
United  States  Postal  Service.  Postal  Rate 
Commission,  and  the  Tennessee  Valley  Authority; 
the  Office  of  Personnel  Management  (0PM) 
administers  FLSA  with  respect  to  all  other 
employees  of  the  Federal  government  except  certain 
Congressional  employees.  See  29  U.S.C.  section 
204(f).  Reorganization  Plan  No.  2  of  1978  (BZ  Stat. 
3783).  and  section  8  of  the  Fair  Labor  Standards 
Amendments  of  1989  (Pub.  L.  101-157).  Thus,  the 
reference  to  Federal  government  employee»in  this 
rulemaking  extends  the  revision  to  those  Federal 
employees  with  respect  to  whom  DOL  is  authorized 
to  administer  the  Act, 


rights  of  public  employees  to  file  private 
lawsuits  under  section  16(b)  of  the 
FLSA,  Since  the  U,S.  Supreme  Court's 
decision  in  Garcia  v.  San  Antonio 
Metropolitan  Transit  Authority,  469  U.S. 
528  (1985),  there  have  been  numerous 
lawsuits  by  public  employees  to  recover 
overtime  pay.  The  courts  in  these  cases 
have  approached  the  construction  of  the 
regulations  in  different  fashions,  and 
have  reached  differing  results. 
Some  courts  have  found  the 
exemption  to  be  inapplicable  for  the 
sole  reason  that  the  public  entity's  pay 
practices  did  not  meet  the  "on  a  salary 
basis"  requirement.  Construing  the 
existing  regulations,  some  courts  have 
held  that  employees  under  a  pay  system 
which  requires  that  deductions  be  made 
when  the  employee  is  absent  and  has  no 
leave  are  not  paid  "on  a  salary  basis" 
even  where  no  such  deductions  have 
occurred.  In  these  circumstances  the 
"salary  basis"  requirement  is  not  met 
because  the  employee's  compensation 
was  subject  to  deductions  for  absences 
of  less  than  one  day  when  all 
accumulated  leave  was  exhausted.  See, 
e.g..  Abshire  v.  County  of  Kern,  908  F.  2d 
48J(9th  Cir.  1990)  cert,  denied.  111  S.Ct. 
785.  rehearing  denied.  Ill  S.Ct.  1341 
(1991);  Banks  v.  City  of  North  Little 
Rock.  708  F.  Supp.  1023  (E.D.  Ark.  1988); 
D'Camera  v.  District  of  Columbia,  693  F. 
Supp,  1208  (D.D.C.  1988);  Hawks  v.  City 
of  Newport  News,  Va.,  707  F.  Supp.  212 
(E.D.  Va.  1988). 

On  the  other  hand,  some  courts  have 
considered  that  even  in  the  above- 
described  circumstances  a  salary  was 
not  subject  to  deduction  where  there 
was  no  evidence  that  the  employee's 
pay  was  ever  reduced,  that  only  actual 
and  not  "theoretical"  deductions  could 
invalidate  the  salary  basis  of 
compensation,  and  that  rare  instances  of 
docking  pay  for  absences  of  less  than  a 
day  did  not  defeat  the  exemption 
(except  in  a  workweek  in  which 
deduction  was  made).  See,  e.g.,  Atlanta 
Professional  Firefighters  Union  v. 
Atlanta.  920  F.  2d  800  (lllh  Cir.  1991); 
Harris  v.  District  of  Columbia,  709  F. 
Supp.  23&  (D.D.C.  1989):  and  DC  Nurses 
Assn.  V,  District  of  Columbia.  29  WH 
Cases  868  (D.D.C.  1988),  Some  courts 
have  also  allowed  application  of  the 
"correction"  provisions  at  29  CFR 
541.118(a)(6)  to  preserve  exempt  status 
in  cases  where  the  public  employer 
made  "inadvertent"  deductions  from 
pay  for  absences  of  less  than  a  day 
when  leave  was  exhausted,  reimbursed 
the  affected  employee  for  such 
deductions,  and  promised  future 
compliance.  See  e.g.,  Hartman  v. 
Arlington  County,  Va..  720  F.  Supp.  1227 
(E.D.  Va.  1989).  aff  d.  903  F.  2d  290  '4th 
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Cir.  1990):  Fire  Fighters  Local  2141  v. 
Ci(y  of  Alexandria,  Va.,  720  F.  Supp. 
1230  (E.D.  Va.  1989).  afrd..  912  F.  2d  463 
(4th  Cir.  1990):  Harkins  v.  City  of 
Chesapeake.  29  WH  Cases  1399  (E.D. 
Va.  1988);  Chadwick  v.  City  of  Norfolk, 
Va.,  29  WH  Cases  1407  (E.D.  Va.  1988); 
and  Sarver  v.  City  of  Roanoke,  Va.,  29 
WH  Cases  1442  (W.D.  Va.  1989). 

The  Department  has  been  considering 
(and  continues  to  consider)  a  variety  of 
possible  changes  to  the  regulations 
governing  the  exemption  for  bona  fide 
executive,  administrative,  and 
professional  employees,  including  the 
particular  requirement  in  the  public 
sector  that  such  employees  be  paid  on  a 
salary  basis. 

In  the  meantime,  these  diverging 
judicial  interpretations  and 
accompanying  confusion  have 
developed,  resulting  in  the  exposure  of 
governmental  employers  to  potentially 
enormous  and  generally  unexpected 
back  wage  liabilities  to  employees, 
some  of  whom  would  clearly  be  exempt 
if  duties  and  amount  of  compensation 
alone  were  examined.  Such  unforeseen 
liabilities  could  seriously  threaten  the 
fiscal  integrity  of  State  and  local 
governmental  agencies,  and  could 
seriously  disrupt  widespread  pay 
practices  that  were  designed  and 
intended  to  serve  the  public  trust  and 
were  established  long  before  State  and 
local  government  employees  were 
subject  to  the  Fair  Labor  Standards  Act. 

State  and  local  government 
jurisdictions  have  varied  pay  policies. 
Some  of  these  pay  policies  are  based  on 
constitutional  or  statutory  provisions 
while  others  are  derived  from 
regulations  or.policies  that  have  evolved 
over  the  years.  These  pay  systems  are 
generally  premised  on  the  concept — 
based  on  principles  of  public 
accountability — that  governmental 
employees  should  not  be  paid  for  time 
not  worked,  and  that  there  is  a  need  to 
be  accountable  to  the  taxpayers  for  the 
expenditure  of  public  funds. 

For  these  reasons  the  Department  is  of 
the  view  that  public  sector  pay  systems 
must  be  analyzed  differently  from, 
because  they  are  significantly 
distinguishable  from,  private  sector  pay 
systems.  In  the  Department's  judgment, 
certain  aspects  of  the  existing  "salary 
basis"  regulatory  requirement  for 
exemption  are  unduly  restrictive  when 
applied  in  the  public  sector.  These 
aspects  are  not,  in  the  Department's 
judgment,  valid  indicators  in  the  public 
sector  of  the  bona  fides  of  a  claimed 
exemption  under  section  13(a)(l].  State 


and  local  governments  are  thus 
inappropriately  deprived  of  the 
opportunity  to  apply  the  section  13(a)(1) 

exemption  to  their  employees  who 
would  otherwise  be  properly  exempt. 

While  the  Department  is  continuing  its 
overall  review  of  the  full  range  of  issues 
raised  by  the  pdblic  comments 
submitted  on  its  advance  notice  of 
proposed  rulemaking  of  November  19. 
1985  (50  FR  47696),  it  is  undertaking  this 
separate  rulemaking  on  the  specific 
issue  of  application  of  the  "salary  basis" 
of  payment  for  public  sector  employees. 
As  discussed  below,  it  is  considered 
necessary  to  issue  an  interim  final  rule 
so  as  to  stem  any  accrual  of  additional 
liability  to  State  and  local  governments 
while  consideration  is  given  to  the 
comments  received  on  the  rule. 

II.  Paperwork  Reduction  Act 

This  regulation  contains  no  reporting 
or  recordkeeping  requirements. 

III.  Summary  of  the  Rule 

A  new  §  541.5d  is  being  added  that 
provides  that  an  otherwise  exempt 
public  sector  employee  who  is  paid 
according  to  a  pay  system  that  requires 
the  use  of  paid  leave  and.  absent  the  use 
of  paid  leave,  reduces  the  employee's 
pay  for  absences  of  less  than  one  work- 
day, will  not  be  disqualified  from 
exemption  due  to  such  pay  system.  This 
rule  also  provides  that  the  exemption 
will  not  be  defeated  by  deductions  from 
salary  caused  by  budget-required 
furloughs,  which  are  not  regular  and 
recurring,  except  in  the  workweek  in 
which  such  a  deduction  occurs. 

Executive  Order  12291 

This  rule  is  not  considered  to  be  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291.  in  that  under  the 
status  quo.  most  public  employers 
consider  otherwise-exempt  employees 
to  be  exempt,  notwithstanding  public 
sector  pay  systems  under  which  their 
pay  is  subject  to  deductions  for 
absences  of  less  than  one  day. 
Furthermore,  under  current  Department 
of  Labor  enforcement  policy,  the 
exemption  would  generally  not  be 
denied  by  the  Department  to  such 
employees.  Therefore  the  rule  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
under  the  status  quo,  most  public 
employers  consider  otherwise-exempt 
employees  to  be  exempt, 
notwithstanding  public  sector  pay 
systems  under  which  their  pay  is  subject 
to  deductions  for  absences  of  less  than 
one  day.  Furthermore,  under  the  current 
Department  of  Labor  enforcement 
policy,  the  exemption  would  generally 
not  be  denied  by  the  Department  to  such 
employees.  In  addition,  because  no 
notice  of  proposed  rulemaking  is 
required  for  the  rule  under  5  U.S.C. 
553(b).  the  requirements  of  the 
Regulatory  Flexibility  Act  pertaining  to 
regulatory  flexibility  analysis  do  not 
apply  to  this  rule.  See  5  U.S.C.  601(2). 

Publication  as  an  Interim  Final  Rule 

Application  of  the  salary  basis  test  to 
State  and  local  government  employees 
may  result  in  denial  of  the  exemption  to 
thousands  of  such  employees  who  have 
been  considered  exempt  by  their 
employers.  The  Department  considers  it 
inappropriate  that  public  sector 
employees  be  denied  the  exemption 
because  they  fail  to  meet  the  "on  a 
salary  basis"  test  under  pay  systems 
imposed  by  law.  regulation  or  public 
policy  that  were  established  pursuant  to 
principles  of  public  accountability  even 
before  extension  of  the  Act  to  such 
employees.  Such  application  could  well 
result  in  enormous,  unforeseen  liability 
of  such  governments  and  may  threaten 
their  fiscal  integrity.  For  these  reasons  it 
has  been  determined  that  an  interim 
final  rule  is  appropriate  to  forestall 
accrual  of  additional  liability  while  the 
Department  receives  and  considers 
comments  in  the  preparation  of  any  final 
rule  which  would  be  determined  to  be 
appropriate.  Accordingly,  the  Secretary 
finds,  pursuant  to  5  U.S.C.  553(b)(3)(B), 
that  prior  notice  and  public  comment  are 
contrary  to  the  public  interest. 

For  the  same  reasons,  the  Secretary 
also  for  good  cause  finds,  pursuant  to  5 
U.S.C.  553(d)(3),  that  this  rule  cannot  be 
published  30  days  before  its  effective 
date. 
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This  document  wts 
the  direction  and  cortrol 
Fraser,  Acting  Adm 
-  Hour  Division.  Emp 
Administration.  U.S 
Labor. 


List  of  Subjects  in  2iCFR  Part  541 

Labor,  Minimum 
pay,  Salaries, 

Accordingly,  part 


,  Teach  ers 


Images,  Overtime 
Wages. 

541  of  title  29  of  the 
Reg  Illations  is  amended 


Code  of  Federal 
as  set  forth  below 

Signed  at  Washingto^.  DC,  on  this  3rd  day 
of  September  1991. 
Lynn  Martin, 
Secretary  of  Labor. 
Samuel  D.  Walker, 

Acting  Assistant  Secretary  for  Employment 
Standards. 

John  R.  Fraser, 

Acting  Administrator,  \(Vage  and  Hour 
Division. 


prepared  under 
of  John  R. 
nistrator.  Wage  and 
oyment  Standards 
Department  of 


PART  54V-0EFINIMG  AND 
DELIMITIMGTHE  TERMS  "AMY 
EMPLOYEE  EMPLOYED  IN  A  BONA 
FIDE  EXECUTIVE,  AOMWI&TRATIVE. 
OR  PROFESSIONAL  CAPACITY 
(iNCLUOING  ANY  EMPLOYEE 
EMPLOYED  IN  THE  CAPACITY  OF 
ACADEMIC  ADMINISTRATIVE 
PERSONNEL  OR  TEACHER  IN 
ELEMENTARY  OR  SECONDARY 
SCHOOLS),  OR  IN  THE  CAPACITY  OF 
OUTSIDE  SALESMAN" 

1.  The  authority  citation  for  part  541 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  213:  Public  L,aw  101- 
583, 104  Stat.  2871;  Reorganization  Plan  No.  6 
of  1950  (3  CFR  1945-53  comp.  p.  1004); 
Secretary's  Order  No.  13-71  (3  CF«  8755). 

2.  A  new  §  541.5d  is  added  to  subpart 
A  of  part  541  to  read  as  follows: 

§  S41.5cl    Special  Provisions  Applicable  to 
Public  Sector  Employers  (Federal,  State  and 
Local  Governments) 

(a)  A  Federal,  State  or  local 
government  employee  ("public 


employee")  who  otherwise  meets  the 
requirements-  of  S'541.116  shall  not  be 
disqualified  iVom  exemption  under 
§§  541.1.  541.2,  or541.aof  this  part  on 
the- basis  that  such  employee  is  paid 
according  to  a  pay  system  established 
by  statute,  ordinance,  regulation  or 
public  policy  under  which  the  employee 
accrues  personal  leave  and  sick  leave 
and.  absent  the  use  of  such  accrued 
leave  (because  the  leave  has  been 
exhausted  or  by  the  employee's  choice), 
requires  the  public  employee's  pay  to  be 
reduced  ("leave  without  pay")  for 
absences,  for  personal  reasons  or 
because  of  illness  or  injury,  of  less  than 
one  work-day. 

(b)  Deductions  from  a  public 
employee's  pay  that  are  not  regular  and 
recurring  for  absences  due  to  a  budget- 
required  furlough  shall  not  disqualify  the 
employee  from  being  paid  "on  a  salary 
basis"  except  in  the  workweek  in  which 
such  deductions  occurred. 

[FR  Doc.  91-21341  Filed  9-5-91;  8:46  am] 
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DEPARTMENT  Olj  LABOR 

Employment  Stai^ards 
Administration;  V^age  and  Hour 
Division 

29  CFR  Part  541 

Exemptions  Froml  Minimum  Wage  and 
Overtime  Compensation  Requirements 
of  the  Fair  i^bor  Standards  Act;  Public 
Sector  Employers 


AQENCY:  Wage  an 

Employment  Stan4ards 

Labor. 

ACTION:  Notice  of  iroposed  rulemaking, 

request  for  comm^its. 


summary:  The 
proposes  to  revise 
governing  exempli 
wage  and  overtim( 
the  Fair  Labor 
executive 
professional  em 
sector.  This 
governmental 
eligibility  for 
governing  paymen 
at  29  CFR  part  541 
otherwise-exempt 
subject  to  pay  _ 
the  use  of  paid  lea 
leave  is  not  used 
from  pay  for  ab 
work-day. 
DATES:  Comments 
October  7. 1991. 
addresses:  Subm 
to  John  R.  Fraser, 
Wage  and  Hour 
Standards  Admini 
Department  of 
Constitution 
DC  20210. 
receive  notificatio 
comments  are 
self-addressed. 


Department  of  Labor 
the  regulations 
ipn  from  minimum 
compensation  under 
Standards  Act  (FLSA)  for 
administrative  and 

pic  yees  in  the  public 
propo!  al  would  allow 
entii  ies  to  restore 
exen"  ption  under  the  rules 
"on  a  salary  basis" 
§  541.118(a)(6),  for 
}ublic  employees 
sysl  ;ms  that  provide  for 
^e  and,  when  accrued 
lesult  in  deductions 
ser  ces  of  less  than  one 

are  due  on  or  before 


Div 


'Laho 


reqi  es 


FOR  FURTHER 

J.  Dean  Speer 
Policy  and  Analys 
Division,  Employ 
Administration, 
Labor,  room  8-350^, 
Avenue,  NW., 
telephone  (202) 
toll-free  number 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Since  the  enactrfcent 
1938,  Congress  anc 
has  each  periodica  lly 
special  circumstances 
different  treatment 
governmental  emp  oyers 
under  the  FLSA,  an 
employment  in  the  privat 


Hour  Division, 

Administration. 


t  written  comments 
feting  Administrator, 
ision.  Employment 
tration.  U.S. 
r,  room  S-3502,  200 
Avenlie,  NW.,  Washington, 
Commevters  who  wish  to 
of  receipt  of 
ted  to  include  a 
stamped  post  card. 

CONTACT: 
Dir^tor,  Division  of 
s.  Wage  and  Hour 
n^ent  Standards 
.  Department  of 
200  Constitution 
Washington.  DC  20210; 
(this  is  not  a 


U.3 
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of  the  FLSA  in 
the  Supreme  Court 
acknowledged  the 
of.  and  the 
to  be  accorded  to, 

and  employees 
distinguished  from 
:e  sector. 


The  regulations  governing  exemption 
from  the  requirements  of  the  Act  for 
employees  who  are  "executive, 
administrative,  professional   *  *  *" 
generally  require  that  such  employees 
meet  regulatory  standards  with  respect 
both  to  their  duties  and  their 
compensation.  Compensation  must  be 
greater  than  the  amount  specified  in  the 
regulations,  and  must  be  "on  a  salary 
basis."  These  matters  are  defined  and 
explained  in  29  CFR  part  541.  These 
regulations  were  adopted  prior  to  the 
extension  of  FLSA  coverage  to  public 
employees  and,  therefore,  make  no 
distinction  between  public  and  private 
employment. 

In  administering  the  FLSA  in  the 
public  sector  *  the  Department  has 
become  aware  that  few  public 
employers  compensate  employees  in  a 
manner  that  meets  the  "on  a  salary 
basis"  requirement  for  exemption  under 
the  current  regulation.  Governmental 
payroll  systems  commonly  prohibit 
paying  employees  for  time  not  actually 
worked.  Systems  of  leave  in  the  public 
sector  (as  often  is  the  case  in  the  private 
sector)  are  generally  relied  on  as  the 
exclusive  method  to  permit  employees 
who  might  otherwise  not  be 
compensated  for  periods  of  absence  to 
>avoid  reduction  of  compensation  in 
connection  with  such  absences. 

The  Department  initially  attempted  to 
address  this  problem  by  means  of  an 
enforcement  policy  adopted  by  the 
Wage  and  Hour  Division  in  January 
1987.  The  policy,  which  it  still  in  effect, 
provides  that  the  Division  will  not  deny 
exemption  pursuant  to  section  13(a)(1) 
of  the  FLSA  to  an  otherwise  exempt 
executive,  administrative,  or 
professional  employee  in  the  public 
sector  whose  pay  is  reduced  by 
deductions  for  absence(s)  of  less  than  a 
day  for  personal  reasons,  or  because  of 
illness  or  accident,  because  the 
employee  does  not  have,  or  has 
exhausted  available  paid  leave  for  such 
absence(s).  This  policy  applied  only 
where  applicable  State  or  local  law  in 
effect  prior  to  April  15, 1986,  prohibits 
payment  to  employees  for  such 


■  With  respect  to  Federal  employees,  as  provided 
in  section  4(f)  of  FLSA.  DOL  administers  the  Act  for 
employees  employed  in  the  Ljbrary  of  Congress, 
United  States  Postal  Service,  Postal  Rate 
Commission,  and  the  Tennessee  Valley  Authority: 
the  Office  of  Personnel  Management  (OPM) 
administers  FLSA  with  respect  to  all  other 
employees  of  the  federal  government  except  certain 
Congressional  employees.  See  29  U.S.C.  20((f). 
Reorganization  Plan  No.  2  of  1978  (92  Stat.  3783). 
and  i  8  of  the  Fair  Labor  Standards  Amendments  of 
1989  (Pub.  L  101-157).  Thus,  the  reference  to 
Federal  Government  employees  in  this  rulemaking 
extends  the  revision  to  those  Federal  employees 
with  respect  to  whom  DOL  is  authorized  to 
administer  the  Act. 


absences  which  are  not  covered  by  paid 
leave. 

The  Wage  and  Hour  Division's  1987 
enforcement  policy  does  not  affect  the 
rights  of  public  employees  to  file  private 
lawsuits  under  section  16(b)  of  the 
FLSA.  Since  the  U.S.  Supreme  Court's 
decision  in  Garcia  v.  San  Antonio 
Metropolitan  Transit  Authority,  469  U.S. 
528  (1985).  there  have  been  numerous 
lawsuits  by  public  employees  to  recover 
overtime  pay.  The  courts  in  these  cases 
have  approached  the  construction  of  the 
regulations  in  different  fashions,  and 
have  reached  differing  results. 

Some  courts  have  found  the 
exemption  to  be  inapplicable  for  the 
sole  reason  that  the  public  entity's  pay 
practices  did  not  meet  the  "on  a  salary 
basis"  requirement.  Construing  the 
existing  regulations,  some  courts  have 
held  that  employees  under  a  pay  system 
which  requires  that  deductions  be  made 
when  the  employee  is  absent  and  has  no 
leave  are  not  paid  "on  a  salary  basis" 
even  where  no  such  deductions  have 
occurred.  In  these  circumstances  the 
"salary  basis"  requirement  is  not  met 
because  the  employee's  compensation 
was  subject  to  deductions  for  absences 
of  less  than  one  day  when  all 
accumulated  leave  was  exhausted.  See, 
e.g.,  Abshire  v.  County  of  Kern,  908  F.  2d 
483  (9th  Cir.  1990)  cert,  denied,  111  S.Ct. 
785,  rehearing  denied.  111  S.Ct.  1341 
(1991);  Banks  v.  City  of  North  Little 
Rock,  708  F.  Supp.  1023  (E.D.  Ark.  1988): 
D'Camera  v.  District  of  Columbia,  693  F. 
Supp.  1208  (D.D.C.  1988);  Hawks  v.  City 
of  Newport  News,  Va.,  707  F.  Supp.  212 
(E.D.  Va.  1988), 

On  the  other  hand,  some  courts  have 
considered  that  even  in  the  above- 
described  circumstances  a  salary  was 
not  subject  to  deduction  where  there 
was  no  evidence  that  the  employee's 
pay  was  ever  reduced,  that  only  actual 
and  not  "theoretical"  deductions  could 
invalidate  the  salary  basis  of 
compensation,  and  that  rare  instances  of 
docking  pay  for  absences  of  less  than  a 
day  did  not  defeat  the  exemption 
(except  in  a  workweek  in  which 
deduction  was  made).  See,  e.g.,  Atlanta 
Professional  Firefighters  Union  v. 
Atlanta,  920  F.  2d  800  (11th  Cir.  1991); 
Harris  v.  District  of  Columbia,  709  F. 
Supp.  238  (D.D.C.  1989);  and  DC.  Nurses 
Assn.  V.  District  of  Columbia,  29  WH 
Cases  868  (D.D.C.  1988).  Some  courts 
have  also  allowed  application  of  the 
"correction"  provisions  at  29  CFR 
541.118(a)(6)  to  preserve  exempt  status 
in  cases  where  the  public  employer 
made  "inadvertent"  deductions  from   . 
pay  for  absences  of  less  than  a  day 
when  leave  was  exhausted,  reimbursed 
the  affected  employee  for  such 
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deductions,  and  promised  future 
compliance.  See,  e.g.,  Hartman  v. 
Arlington  County.  Va.,  720  F.  Supp.  1227 
(E.D.  Va.  1989).  a/fd  903  F.  2d  290  (4th 
Cir.  1990);  Fire  Fighters  Local  2141  v. 
City  of  Alexandria.  Va..  720  F.  Supp. 
1230  (E.D.  Va.  1989),  aff'd.  912  F.  2d  463 
{4th  Cir.  1990);  Harkins  v.  City  of 
Chesapeake.  29  WH  Cases  1399  (E.D. 
Va.  1988);  Chadwick  v.  City  of  Norfolk, 
Va..  29  WH  Cases  1407  (E.D.  Va.  1988); 
and  Sarver  v.  City  of  Roanoke.  Va.,  29 
WH  Cases  1442  (W.D.  Va.  1989). 

The  Department  has  been  considering 
(and  continues  to  consider)  a  variety  of 
possible  changes  to  the  regulations 
governing  the  exemption  for  bona  fide 
executive,  administrative,  and 
professional  employees,  including  the 
particular  requirements  in  the  public 
sector  affecting  how  employees  may  be 
paid  on  a  salary  basis.  (Interim  final 
regulations  implementing  a  special 
"salary  basis"  rule  for  public  sector 
employers  are  being  published 
separately  this  date  in  the  Federal 
Register,  to  be  codified  at  29  CFR 
541.5d.) 

In  the  meantime,  these  diverging 
judicial  interpretations  and 
accompanying  confusion  have 
developed,  resulting  in  the  exposure  of 
governmental  employers  to  potentially 
enormous  and  generally  unexpected 
back  wage  liabilities  to  employees, 
some  of  whom  would  clearly  be  exempt 
if  duties  and  amount  of  compensation 
alone  were  examined.  The  payment  of 
such  unforeseen  liabilities  could 
seriously  threaten  the  fiscal  integrity  of 
State  and  local  governmental  agencies, 
and  could  seriously  disrupt  widespread 
pay  practices  which  were  designed  and 
intended  to  serve  the  public  trust  and 
were  established  long  before  State  and 
local  government  employees  were 
subject  to  the  Fair  Labor  Standards  Act. 

For  these  reasons  the  Department  is  of 
the  view  that  public  sector  pay  systems 
must  be  analyzed  differently  from, 
because  they  are  significantly 
distinguishable  from,  private  sector  pay 
systems.  In  the  Department's  judgment, 
certain  aspects  of  the  existing  "salary 
basis"  regulatory  requirement  for 
exemption  are  unduly  restrictive  when 
applied  in  the  public  sector.  State  and 
local  governments  are  thus 
inappropriately  deprived  of  the 
opportunity  to  apply  the  section  13(a)(1) 
exemption  to  their  employees  who 
would  otherwise  be  bona  fide  exempt. 

While  the  Department  is  continuing  its 
overall  review  of  the  full  range  of  issues 
raised  by  the  public  comments 
submitted  on  its  advance  notice  of 
proposed  rulemaking  of  November  19, 
1985  (SO  FR  47896),  it  is  undertaking  this 
separate  rulemaking  proposal  on  the 


specific  issue  of  measures  that  could  be 
taken  by  public  employers  to  restore  the 
exempt  status  of  public  employees  who 
would  otherwise  have  been  exempt  but 
for  pay  systems  calling  for  deductions 
(i.e..  where  no  actual  deductions  are 
made  and  where  actual  deductions 
made  are  reimbursed)  inconsistent  with 
the  "on  a  salary  basis"  requirement  for 
public  sector  employees. 

This  proposal  would  operate  in 
conjunction  with  the  Department's 
newly-published  interim  final  rule 
regarding  salary  basis  in  the  public 
sector.  (See  the  interim  final  rule 
published  separately  this  date  in  the 
Federal  Register,  at  29  CFR  541.5d.)  The 
proposal  would,  in  essence,  provide  that 
employees  previously  subject  to 
deductions  under  a  pay  system  that  now 
passes  muster  under  $  541. 5d,  and,  with 
respect  to  whom  actual  deductions  have 
been  reimbursed,  shall  be  restored  to 
exempt  status  under  S  541.118(a)(6).  As 
with  the  existing  §  541.118(a)(6),  this 
provision  deals  with  a  situation  which 
has  arisen  unexpectedly  when  some 
parts,  but  not  all  essential  parts,  of  the 
regulatory  requirements  for  exemption 
have  been  met  with  respect  to  public 
sector  employees.  Unlike  the  existing 
§  541.118(a)(6),  which  deals  primarily 
with  occasional  "inadvertent" 
deductions  from  the  pay  of  employees 
who  are  generally  paid  in  a  "salary 
basis"  structure,  this  provision  would 
deal  with  the  effect  of  past  deductions 
made  by  virtue  of  a  pay  system  that  may 
otherwise  have  resulted  in  a  complete 
disallowance  of  the  exemption. 

The  Department  seeks  comments  on 
all  aspects  of  this  proposal,  in  particular 
drawing  the  attention  of  commenters  to 
legal  and  other  considerations 
regarding:  (1)  The  retroactive  aspects  of 
the  proposal;  and  (2)  the  fairness  of  the 
proposal,  both  to  employers  and 
employees. 

II.  Paperwork  Reduction  Act 

This  regulation  contains  no  reporting 
or  recordkeeping  requirements. 

III.  Summary  of  the  Rule 

The  rule  provides  that  eligibility  for 
the  exemption  under  the  requirement 
that  employees  be  paid  "on  a  salary 
basis"  will  not  be  defeated  in  the  case  of 
governmental  entities  that  either:  (1) 
Made  no  deductions  from  pay  for 
absences  of  less  than  one  work-day 
before  the  effective  date  of  new 
regulations  promulgated  at  29  CFR 
541 .5d  (i.e.,  September  6, 1991).  or  (2) 
reimburse  otherwise-exempt  public 
employees  for  deductions  from  pay 
made  for  absences,  for  personal  reasons 
or  because  of  illness  or  injury,  of  less 


than  one  work-day  that  occurred  before 
the  effective  date  of  S  541.5d. 

Executive  Order  12291 

This  rule  is  not  considered  to  be  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291,  in  that  under  the 
status  quo,  most  public  employers 
consider  otherwise-exempt  employees 
to  be  exempt,  notwithstanding  public 
sector  pay  systems  under  which  their 
pay  is  subject  to  deductions  for 
absences  of  less  than  one  day. 
Furthermore,  under  the  current 
Department  of  Labor  enforcement 
pohcy,  the  exemption  would  generally 
not  be  denied  by  the  Department  to  such 
employees.  Therefore  the  rule  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  slate,  or  local  government 
agencies,'  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Secretary  has  certified  to  this  effect  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  This 
conclusion  is  based  on  the  fact  that 
under  the  status  quo,  most  public 
employers  consider  otherwise-exempt 
employees  to  be  exempt, 
notwithstanding  that  under  some  public 
sector  pay  systems  the  pay  of  employees 
is  subject  to  deductions  for  absences  of 
less  than  one  day.  Furthermore,  under 
current  Department  of  Labor 
enforcement  policy,  the  exemption 
would  generally  not  be  denied  by  the 
Department  to  such  employees. 

Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  John  R. 
Fraser,  Acting  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Departmenf  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  541 

Labor.  Minimum  wages.  Overtime 
pay,  Salarie8,Teachers,  Wages. 

Accordingly,  part  541  of  Title  29  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 


45830 


991 


Feleral  Register  /  Vol.  56,  No.  173  /  Friday.  September  6,  1991  /  Proposed  Rules 


Signed  at  Washing^n.  DC.  on  this  3rd  day 
of  September  1991. 
Lynn  Martin, 
Secretary  of  Labor. 
Samuel  D.  Walker. 

Acting  Assistant  Secretary  fo 
Standards. 

John  R.  Fraser. 

Acting  Administrator. 
Division. 
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t  erms "any 
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capacity  of 


PART  541—1 
DELIMITING  THE 
EMPLOYEE 
FIDE  EXECUTIVE, 
OR  PROFESSIONAL. 
(INCLUDING  ANY 
EMPLOYED  IN  THE 
ACADEMIC  ADMINISTRATIVE 
PERSONNEL  OR 
ELEMENTARY  OR 
SCHOOLS),  OR  IN 
OUTSIDE  SALESMAN 


T  lACHER  IN 
SECONDARY 
HE  CAPACITY  OF 


1.  The  authority 
continues  to  read  as 


Authority:  29  U.S.C 
583.  104  Stat.  2871;  ReJrg 
of  1950  (3  CFR  1945-52J 
Secretary's  Order  No. 


213:  Public  Law  101- 

:anization  Plan  No.  6 
comp.  p.  1004): 
13-71  (3  CFR  8755). 


2.  The  text  of 
is  proposed  to  be 
paragraph  (a)(6  (i 


existing  §  541.118(a)(6) 
re  lumbered  as 
apd  a  new  paragraph 


'or  Employment 
Wage  and  Hour 


tation  for  Part  541 
follows: 


541.118(a)(6)(ii)  is  proposed  to  be  added 
to  part  541  to  read  as  follows: 

§541.118    Salary  basis. 

(a)  •  *  • 

(6)  •  •  * 

(ii)  If  a  Federal.  State  or  local 
government  (i.e..  public  sector) 
employer's  pay  system  is  as  described  in 
§  541.5d,  and  either 

(A)  the  public  employer  has  made  no 
actual  deductions  from  the  pay  of 
otherwise-exempt  public  employees  for 
absences,  for  personal  reasons  or 
because  of  illness  or  injury,  of  less  than 
one  work-day  before  the  effective  date 
of  §  541.5d  (i.e.,  September  6, 1991);  or, 

(B)  The  employer  reimburses  any 
otherwise-exempt  public  employees  for 
deductions  from  salary  that  were  made 
for  absences,  for  personal  reasons  or 
because  of  illness  or  injury,  of  less  than 
one  work-day  occurring  before  the 
effective  date  of  S  541.5d  (i.e., 
September  6. 1991); 

then  eligibility  for  exemption  for  public 

employees  who  otherwise  meet  the 

requirements  of  §  541.118  and  who  were 

subject  to  such  pay  system  will  not  be 

defeated  for  failure  to  pay  "on  a  salary 

basis." 

•        •        *        *        • 

|FR  Doc.  91-21342  Filed  9-5-91;  8:45  am) 
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DEPARTMENT  OF 
48  CFR  Part  233 


DEFENSE 


Department  of  Defense,  Federal 
Acquisition  Regulation  Supplement; 
GAO  Protest  Procedures 


agency:  Departme^it 
action:  Interim  nil 
comments. 


summary:  The  Def4nse 
Regulations  (DAR) 
an  interim  rule  amending 
Federal  Acquisition 
Supplement  (DFARp) 
subpart  233.1  to  im 
Accounting  Office' 
procedures  which  vfent 
April  1. 1991. 


Acquisition 
[Council  has  issued 
the  Defense 
Regulation 
by  adding  a  new 
ijlement  the  General 
revised  protest 
into  effect  on 


Note:  This  rule  ameiids 
DFARS,  not  the  1991 
published  July  31. 1991 


the  1988  Edition  of 
Edition  which  was 
(56  FR  36280). 


Date. 


ns 


ress 


fo-mi 


DATES:  Effective 
protests  filed,  agai 
Government  contra^ 
Accounting  Office 
1991. 

Comment  Date 
interim  rule  should 
writing  at  the  add 
or  before  October  7 
considered  in  the 
final  rule.  Please  ci 
in  all  correspondent  e 
ADDRESSES:  Interes 
submit  written 
Acquisition  Regula 
Mr.  Eric  Mens,  DAR 
OUSD{A)DP.  The 
Washington,  DC 
Number  (703)  697- 
FOR  FURTHER 
Mr.  Eric  Mens,  (703) 
SUPPLEMENTARY 


cn 


C  amments  on  the 
)e  submitted  in 

shown  below  on 
1991,  to  be 
ulation  of  the 
DAR  Case  91-006D 


riles 


19«1 


cm 


llCl 


A.  Background 

The  General  Accoli 
revised  its  protest 
effective  April  1 
interim  rule  covers 
in  GAO's  rules  wh 
contracting  officers, 
of  these  address  the 
agency  is  required 
protective  orders 
formal  fact-finding 
233.104  reflects  a  su 
FAR  33.104  to  impl 
rules,  present  a  more 
protest  procedures, . 
editorial  improveme 
have  been  proposed 
will  be  published  at 

"All  evaluation 
to  the  list  of  documejit 
must  now  include 


tc 


1  hj 


I  sta 


(2:3 


of  Defense  (DOD). 
with  request  for 


.•  April  1, 1991.  For 
t  the  award  of  a 
with  the  General 
or  after  April  1, 


t! 


led  parties  should 
comt  lenfs  to:  Defense 
ons  Council,  ATTN: 
Council, 
Pentagon, 
203  31-3000.  Telefax 
9f  45. 
INFOni  lATION  CONTACT: 
697-7266. 


inf>rmation: 


nting  Office  (GAO) 
s  (4  CFR  part  21) 
This  DFARS 
ly  those  changes 
are  essential  to 
The  most  significant 
information  an 
provide  to  GAO, 
isslied  by  GAO,  and 
arings.  DFARS 
antial  rewrite  of 
eitient  GAO's  revised 
logical  order  to  the 
nd  make  other 

Similar  changes 
•or  FAR  33.104  and 
later  date. 
dot;uments"  are  added 
s  an  agency  report 
104(a)(3)(ii)(D)). 


In  addition  to  the  documents  contained 
in  the  report,  agencies  must  also  make 
available  to  GAO  any  document 
specifically  requested  by  the  protestor 
(233.104(a)(3)(iii)).  GAO's  new  rules 
provide  interested  parties  with  easier 
access  to  documents.  Accordingly. 
DFARS  233.104(a)(5)  addresses  requests 
for,  and  GAO  issuance  of,  protective 
orders  to  limit  the  right  to  use  and 
disclose  released  documents.  DFARS 
233.104(e)  provides  notice  of  the  GAO's 
formal  fact-finding  hearings,  with 
minimal  discussion  of  GAO's  detailed 
procedures.  In  addition,  the  terms  "work 
day"  or  "calendar  day"  have  been  used 
throughout  233.104,  consistent  with  the 
use  of  those  terms  in  31  U.S.C.  3551  and 
4  CFR  part  21. 

B.  Determination  to  Issue  an  Interini 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  regulation  as  an  interim 
rule.  This  action  is  necessary  because 
GAO's  revised  protest  rules  became 
effective  April  1, 1991.  Similar  changes 
proposed  for  FAR  33.104  will  not  be 
published  until  a  later  date.  Therefore,  it 
is  essential  that  the  guidance  in  the 
DFARS  be  revised  to  conform  to  the 
protest  rules  as  expeditiously  as 
possible. 

C.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
rule  implements  GAO's  revised  protest 
procedures  (4  CFR  part  21)  by 
incorporating  those  revised  procedures 
which  are  essential  to  the  knowledge  of 
contracting  officers;  it  does  not  impact 
the  involvement  of  small  entities  in  the 
GAO  protest  process.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed.  However, 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite  5 
U.S.C.  610  (DAR  Case  91-610D)  in 
correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
interim  rule  does  not  impose  any 
recordkeeping  requirements  or 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 


List  of  Subjects  in  48  CFR  Parts  233 

Government  procurement. 
CUudia  L.  Naugle. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
part  233  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  233  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

PART  233— PROTESTS,  DISPUTES, 
AND  APPEALS 

2.  A  new  subpart  233.1  is  added  to 
read  as  follows: 

Subpart  233.1— Protests 

233.104    Protests  to  GAO. 

The  GAO  revised  its  protest 
procedures  (4  CFR  part  21)  effective 
April  1. 1981.  Use  the  procedures  in  this 
section  instead  of  those  in  FAR  33.104 
until  the  FAR  is  amended  to  implement 
GAO's  revised  procedures. 

(a)  General  Procedures. 

(1)  A  protestor  is  required  to  furnish  a 
copy  of  its  complete  protest  to  the 
official  or  location  designated  in  the 
solicitation  or,  in  the  absence  of  such  a 
designation,  to  the  contracting  officer, 
no  later  than  one  work  day  after  the 
protest  is  filed  with  GAO.  The  GAO 
may  dismiss  the  protest  if  the  protestor 
fails  to  furnish  a  complete  copy  of  the 
protest  within  one  work  day. 

(2)  Immediately  after  receipt  of  the 
GAO's  written  notice  that  a  protest  has 
been  filed,  the  department/agency  shall 
give  notice  of  the  protest  to  the 
contractor  if  the  award  has  been  made, 
or,  if  no  award  has  been  made,  to  all 
parties  who  appear  to  have  a  reasonable 
prospect  of  receiving  award  if  the 
protest  is  denied.  The  department/ 
agency  shall  also  advise  these  parties 
that  they  may  submit  their  views  and 
relevant  information  directly  to  the 
GAO  with  a  copy  to  the  contracting 
officer  and  to  other  participating 
interested  parties  within  a  specified 
period  of  time.  Normally,  the  time 
specified  will  be  one  week. 

(3)(i)  Upon  notice  that  a  protest  has 
been  filed  with  the  GAO.  the  contracting 
officer  shall  immediately  begin 
compiling  the  information  necessary  for 
a  report  to  the  GAO.  The  department/ 
agency  submit  a  complete  report  to  the 
GAO  within  25  work  days  after  the 
GAO  notifies  the  department/agency  by 
telephone  that  a  protest  has  been  filed, 
or  within  ten  work  days  after  receipt 
from  the  GAO  of  a  determination  to  use 
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the  express  option  (4  CFR  21.8],  unless 
iheGAO— 

(A]  Advises  the  department/agency 
that  the  protest  has  been  dismissed;  or 

(B)  Authorizes  a  longer  period  in 
response  to  an  department/agency's 
written  request  for  an  extension.  Any 
new  date  shall  be  documented  in  the 
department/agency's  protest  file. 

(ii)  The  department/agency  report  to 
the  GAO  shall  include  a  copy  of— 

(A)  The  protest; 

(B)  The  offer  submitted  by  the 
protesting  offeror; 

(C)  The  offer  which  is  being 
considered  for  award  or  which  is  being 
protested; 

(D)  All  evaluation  documents; 

(E)  The  solicitation,  including  the 
specifications  or  portions  relevant  to  the 
protest; 

(F)  The  abstract  of  offers  of  relevant 
portions; 

(G)  Any  other  documents  that  the 
department/agency  determines  are 
relevant  to  the  protest; 

(H)  The  contracting  officer's  signed 
statement  settings  forth  findings, 
actions,  and  recommendations  and  any 
additional  evidence  or  information 
deemed  necessary  in  determining  the 
validity  of  the  protest.  The  statement 
shall  be  fully  responsive  to  the 
allegation  of  the  protest.  If  the  contract 
action  or  contract  performance 
continues  after  receipt  of  the  protest,  the 
report  will  include  the  determination(s) 
prescribed  in  paragraphs  (b)  or  (c)  of 
thip  section; 

(i)  A  list  identifying  the  other  parties 
who  are  being  provided  copies  of  the 
report;  and 

(J)  A  list  of  the  documents  withheld 
from  the  protestor  or  other  interested 
parties,  and  the  reasons  for  withholding 
them.  The  list  shall  identify  any 
documents  specifically  requested  by, 
and  withheld  from,  the  protestor. 

(iii)  In  addition  to  the  documents 
contained  in  the  report,  the  department/ 
agency  shall  make  available  to  the  GAO 
any  documents  specifically  requested  by 
the  protestor. 

(4)(i)  At  the  same  time  the 
department/agency  submits  its  report  to 
the  GAO,  it  shall  furnish  copies  of  its 
report  to  the  protestor  and  other 
interested  parties  who  have  responded 
to  the  notice  given  under  paragraph 
(a](2]  of  this  section.  A  party  shall 
receive  all  relevant  documents,  except: 

(A)  Those  that  the  department/agency 
has  decided  to  withhold  from  that  party 
for  any  reason  including  those  covered 
by  a  protective  order  issued  by  the 
GAO.  Documents  covered  by  a 
protective  order  shall  be  released  only 
in  accordance  with  the  terms  of  the 
order.  Examples  of  documents  the 


department/agency  may  decide  to 
exclude  from  a  copy  of  the  report 
include  documents  previously  furnished 
to  or  prepared  by  a  party;  classified 
information;  information  that  would  give 
a  party  a  competitive  advantage; 

(B)  Protestor's  documents  which  the 
department/agency  determines, 
pursuant  to  law  or  regulation,  to 
withhold  from  any  interested  party. 

(ii)(A)  If,  within  two  work  days  after 
receipt  of  the  department/agency  report, 
the  protestor  requests  additional 
documents,  the  department/agency  shall 
provide  the  requested  documents  to  the 
GAO  within  five  work  days  of  receipt  of 
the  request. 

(B)  The  additional  documents  shall 
also  be  provided  to  the  protestor  and 
other  interested  parties  within  this  five- 
work  day  period  unless  the  department/ 
agency  has  decided  to  withhold  them  for 
any  reason  (see  paragraph  (a](4)(i](A)  of 
this  section).  This  includes  any 
documents  covered  by  a  protective 
order  issued  by  the  GAO.  Documents 
covered  by  a  protective  order  shall  be 
provided  only  in  accordance  with  the 
terms  of  the  protective  order.  A  request 
for  protective  order  to  cover  additional 
documents  shall  be  made  in  accordance 
with  233.104(a)(5)  within  this  five-work 
day  period. 

(C)  the  department/agency  shall 
notify  the  GAO  of  any  documents 
withheld  from  the  protestor  and  other 
interested  parties  and  state  the  reasons 
for  withholding  them. 

(5)  The  GAO  may  issue  a  protective 
order  to  limit  the  release  of  particular 
documents  to  counsel  for  the  protestor 
and  to  counsel  for  the  other  interested 
parties  entitled  to  receive  the  documents 
if  the  documents  contain  information 
that  is  privileged,  or  if  their  release 
would  create  a  competitive  advantage  (4 
CFR  21.3(d)(1)). 

(i)  Requests  for  Protective  Orders. 
Any  party  seeking  issuance  of  a 
protective  order  shall  file  its  request 
with  the  GAO  as  soon  as  practicable 
after  the  protest  is  filed,  but  not  more 
than  20  work  days  after  the  protest  filing 
date,  with  copies  furnished 
simultaneously  to  all  parties. 

(ii)  Exclusions  and  Rebuttals.  Within 
two  work  days  after  receipt  of  a  copy  of 
the  protective  order  request,  any  party 
may  file  with  the  GAO  a  request  that 
particular  documents  be  excluded  from 
the  coverage  of  the  protective  order,  or 
that  particular  parties  or  individuals  be 
included  in  or  excluded  from  the 
protective  order.  Copies  of  the  request 
shall  be  furnished  simultaneously  to  all 
parties.  Within  one  work  day  after 
receipt  of  a  copy  of  the  request,  any 
rebuttal  shall  be  filed  with  the  GAO. 


I 

with  copies  furnished  simultaneously  to 
all  parties. 

(iii)  Additional  Documents.  If  the 
existence  or  relevance  of  additional 
documents  first  becomes  evident  after  a 
protective  order  has  been  issued,  any 
party  may  request  that  these  documents 
be  covered  by  the  protective  order.  Any 
party  to  the  protective  order  also  may 
request  that  individuals  not  already 
covered  by  the  protective  order  be 
included  in  the  order.  Requests  shall  be 
filed  with  the  GAO,  with  copies 
furnished  simultaneously  to  all  parties. 
Any  rebuttal  to  such  a  request  must  be 
filed  within  one  work  day  after  receipt 
of  a  copy  of  the  request. 

(iv)  Sanctions  and  Remedies.  The 
GAO  may  impose  appropriate  sanctions 
for  any  violation  of  the  terms  of  the 
protective  order.  Improper  disclosure  of 
protected  information  will  entitle  the 
aggrieved  party  to  all  appropriate 
remedies  under  law  or  equity.  The  GAO 
may  also  take  appropriate  action 
against  a  department/ agency  which 
fails  to  provide  documents  designated  in 
a  protective  order. 

(6)  The  protestor  and  other  interested 
parties  are  required  to  furnish  a  copy  of 
any  comments  on  the  department/ 
agency  report  directly  to  the  GAO 
within  ten  work  days  after  receipt  of  the 
report,  with  copies  provided  to  the 
contracting  officer  and  to  other 
participating  parties. 

(7)  Departments/agencies  shall 
furnish  the  GAO  with  the  name,  title, 
and  telephone  number  of  one  or  more 
officials  (in  both  field  and  headquarters 
offices,  if  desired)  whom  the  GAO  may 
contact,  who  are  knowledgeable  about 
the  subject  matter  of  the  protest.  Each 
department/agency  shall  be  responsible 
for  promptly  advising  the  GAO  of  any 
change  in  the  designated  officials. 

(b)  Protests  before  award.  (1)  When 
the  department/agency  has  received 
notice  from  the  GAO  of  a  protest  filed 
directly  with  the  GAO.  a  contract  may 
not  be  awarded  unless  authorized,  in 
accordance  with  department/agency 
procedures,  by  the  head  of  the 
contracting  activity,  on  a  nondelegable 
basis,  upon  a  written  finding  that — 

(i)  Urgent  and  compelling 
circumstances  which  significantly  affect 
the  interest  of  the  United  States  will  not 
permit  awaiting  the  decision  of  the 
GAO;  and 

(ii)  Award  is  likely  to  occur  within  30 
calendar  days  of  the  written  finding. 

(2)  A  contract  award  shall  not  be 
authorized  until  the  department/agency 
has  notified  the  GAO  of  the  finding  in 
paragraph  (b)(1)  of  this  section. 

(3)  When  a  protest  against  the  maKing 
of  an  award  is  received  and  award  will 
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be  withheld  pendir  g  dispoaition  of  the 
protest,  the  contrac  ting  officer  should 
inform  the  offerors  whose  offers  might 
become  eligible  for  award  of  the  protest. 
If  appropriate,  thos ;  offerors  should  be 
requested,  before  e  cpiration  of  the  time 
for  acceptance  of  tl  leir  offer,  to  extend 
the  time  for  accept)  ince  to  avoid  the 
need  for  resolicitat:  on.  ki  the  event  of 
failure  to  obtain  sui  ;h  extension  of 
offers,  consideratio  i  should  be  given  to 
proceeding  under  p  iragraph  (bMl)  of 
this  section. 

(c)  Protests  after  iward.  (1)  Wten  the 
department/agency!  receives  notice  of  a 
protest  from  the  GAO  after  award  of  a 
contract,  but  within  ten  calendar  days 
after  award,  the  contracting  officer  shall 
immediately  suspend  performance  or 
terminate  the  awarded  contract,  except 
as  provided  in  paraeraphs  (c)  (2)  and  (3) 


with  department/ 
the  head  of  the 


of  this  section 

(2)  In  accordance 
agency  procedures, 
contracting  activity  Imay.  on  a 
nondelegable  basis,  authorize  contract 
performance,  notwi  hstanding  the 
protest,  upon  a  writ  en  finding  diat- 

(i)  Contract  perfoi  mance  will  be  in  the 
best  interests  of  the  United  States;  or 

(ii)  Urgent  and  compelling 
circumstances  that  i  ignificantly  affect 
the  interests  of  the  I  fnited  States  will 
not  permit  waiting  f^r  the  GAO's 
decision 

(3)  Contract  perfoi  mance  shall  not  be 
authorized  until  the  Jepartment/agency 
has  notified  the  GAQ  of  the  finding  in 
paragraph  (c)(2)  of  tkis  section 

(4)  When  it  is  deci  [Jed  to  suspend 
performance  or  term  na'te  the  awarded 
contract,  the  contracting  officer  should 
attempt  to  negotiate 
mx  a  no-cost  basis. 


a  mutual  agreement 


991 


(5)  When  the  department/agency 
receives  notice  of  a  protest  filed  with 
the  GAO  more  than  ten  calendar  days 
after  award  of  the  protested  acquisition, 
the  contracting  officer  need  not  suspend 
contract  performance  or  terminate  the 
aweu-ded  contract  unless  the  contracting 
officer  believes  that  an  award  may  be 
invalidated  and  a  delay  in  receiving  the 
supplies  or  services  is  not  prejudicial  to 
the  Government's  interest. 

(d)  Findings  and  notice.  If  the  decision 
is  to  proceed  with  contract  award,  or 
continue  contract  performance  under 
paragraph  (b)  or  (c)  of  this  section,  the 
contracting  officer  shall  include  the 
written  findings  or  other  required 
documentation  in  the  file.  The 
contracting  officer  also  shaQ  give 
written  notice  of  the  decision  to  the 
protestor  and  any  other  interested 
parties. 

(e)  Hearings.  The  GAO  ipay  hold  a 
hearing  at  the  request  of  the 
department/agency,  a  protestor,  or  other 
interested  party  who  has  responded  to 
the  notice  in  233.104(a)(2).  The  GAO 
may  designate  representatives  of  the 
parties  to  attend  the  hearing.  The 
attending  parties  and  the  hearing  official 
may  question  representatives  of  the 
parties  at  the  hearing.  A  recording  or 
transcription  of  the  hearing  will 
normally  be  made,  and  copies  are 
available  from  the  GAO  for  a  fee.  All 
parties  may  file  comments  on  the 
hearing  and  report  within  seven  work 
days  of  the  hearing. 

(f)  GAO  decision  time.  GAO  will  issue 
its  recommendation  on  a  protest  within 
90  work  days  from  the  date  of  filing  of 
the  protest  with  the  GAO.  or  within  45 
calendar  days  under  the  express  option 
(4  CFR  21.8).  unless  GAO  establishes  a 
longer  period  of  time. 


(g)  Notice  to  GAO.  The  head  of  the 
department/agency  or  a  designee  (not 
below  the  level  of  the  head  of  the 
contracting  activity)  responsible  for  the 
solicitation,  proposed  award,  or  award 
of  the  contract  shall  report  to  the  . 
Comptroller  General  within  60  calendar 
days  of  receipt  of  the  GAO's 
recommendation,  if  the  department/ 
agency  has  decided  not  to  comply  with 
the  recommendation.  The  report  shall 
explain  the  reasons  why  the  GAO's 
recommendation,  including  any 
recommendation  concerning  the  award 
of  protest  costs  (i.e..  the  costs  of  filing 
and  pursuing  the  protest,  including 
reasonable  attorneys'  fees  and  bid  and 
proposal  preparation),  will  not  be 
followed  by  the  department/agency. 

(h)  Award  of  protest  costs.  Pending  a 
final,  nonappealable  judicial 
determination  of  the  constitutionality  of 
31  U.S.C.  3554(c).  a  recommended  award 
of  protest  costs  (as  defined  under 
paragraph  (g)  of  this  section)  may  be 
paid  by  the  department/agency  out  of 
funds  available  to  or  for  the  use  of  the 
department/agency  for  the  acquisition 
of  supplies  or  services,  but  such 
payments  may  be  subject  to  recoupment 
by  the  department/agency  if  31  U.S.C. 
3554(c)  is  judicially  determined  not  to  be 
constitutional.  Before  paying  a 
recommended  award  of  protest  costs  (as 
defined  under  paragraph  (g)  of  this 
section),  department/agency  personnel 
should  consult  the  General  Counsel's 
office  of  the  department /agency.  This 
paragraph  (h)  applies  to  all 
recommended  awards  of  protest  costs 
(as  defined  under  paragraph  (g)  of  this 
section)  which  have  not  yet  been  paid. 

[FR  Doc.  91-21173  Filed  9-6-91;  8:45  am] 
BNJJMI  coot  MnM>t-M     . 
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DEPARTMENT  OFlHEALTH  AND 
HUMAN  SERVICE  I 

Office  of  Refugee!  Resettlement 

Refugee  Resettleitient  Program; 
Availability  of  Funding  for  Formula 
Grants  tor  FY  1991  Targeted 
Assistance  for  Services  to  Refugees' 
In  Local  Areas  of  High  Need 


Administqation  for  Children 
HHS. 


agency: 

and  Families  (ACF 


action:  Final  notic  e 
funding  for  formuh 
targeted  assistance 
refugees  *  in  local 


of  availability  of 
grants  for  FY  1991 
for  services  to 
reas  of  high  need. 


SUMMARY:  This  no)  ce  announces  the 
availability  of  funcls  and  award 
procedures  for  FY  1991  targeted 
assistance  formula  grants  for  services  to 
refugees  under  the  Refugee  Resettlement 
Program  (RRP).  Thtse  grants  are  for 
service  provision  in  localities  with  large 
refugee  population!,  high  refugee 
concentrations,  and  high  use  of 
assistance,  and  where  specific  needs 
exist  for  supplemei  tation  of  currently 
available  resource: . 

A  notice  of  proposed  qualiHcation  of 
counties  and  allocs  tion  of  funds  was 
published  for  publi :  comment  in  the 
Federal  Register  of  May  10, 1991  (56  FR 
21862). 

An  across-the-bc  ard  sequestration  of 
0.0013%  has  reduc<  d  the  amount 
available  for  the  ta  "geted  assistance 
formula  allocations  by  $330  and  the 
awards  to  Florida  f  )r  the  Dade  County 
public  schools  and  ackson  Memorial 
Hospital  by  $241.  T  lis  revision  has 
produced  minor  ad  ustments  in  the 
allocations  for  all  £  tates.  No  changes 
have  been  made  in  response  to  the  five 
comments  receivec , 

APPLICATION  DEADWNE:  The  deadline  for 
applications  from  Shates  for  grants 


under  this  notice  is 


September  23, 1991. 


Applications  must  )e  received  on  time. 


libl: 


'  In  addition  to  pei^oi  s 
Stales  as  refugees,  eligi 
includes  Cuban  and  Ha 
Amerasians  from  Vietna|n 
U.S.  as  immigrants,  and 
Vietnam  who  are  U.S.  ci 
this  notice  on  "Authorization 
used  in  this  notice  for 
encompass  such  additioi|a 
to  participate  in  refugee 
the  targeted  assistaroe 

Refugees  admitted  to 
numbers  set  aside  for 
admissions  are  not  eligit  li 
targeted  assistance  progi  am 
programs  supported  by 
during  their  period  of 
sponsoring  agency's  agr^ment 
of  State — usually  two 
arrival  or  until  the  refugi 
resident  alien  status. 


tie  I 


admitted  to  the  United 
ity  for  targeted  assistance 
an  entrants,  certain 

who  are  admitted  to  the 
ertain  Amerasians  from 
izens.  (See  section  III  of 
")  The  term  "refugee," 
cofivenience.  is  intended  to 
persons  who  are  eligible 
)rogram  services,  including 
f  rogram. 

U.S.  under  admissions 
ate-sector-initiative 
e  to  be  served  under  the 
(or  under  other 
Inderal  refugee  funds) 
under  their 
with  the  Department 
rs  from  their  date  of 
is  granted  permanent 


•  pri  V. 


co^  erage  i 


pyei 


An  application  will  be  considered  to 
be  received  on  time  under  either  of  the 
following  two  circumstances: 

A.  The  application  was  sent  via  the 
U.S.  Postal  Service  or  by  private 
commercial  carrier  not  later  than  30 
days  after  publication  of  the  final  notice 
unless  it  arrives  too  late  to  be 
considered  by  the  reviewers. 
(Applicants  are  responsible  for  assuring 
that  the  U.S.  Postal  Service  or  private 
commercial  carrier  dates  the  application 
package.  Applicants  should  be  aware 
that  not  all  post  offices  or  private 
commercial  carriers  provide  a  dated 
postmark  unless  specifically  instructed 
to  do  so.) 

B.  The  application  is  hand-delivered 
on  or  before  the  closing  date  to  the 
Division  of  Grants  Management,  ACF, 
6th  floor,  901  D  Street  SW„  Washington, 
DC  20447,  Hand-delivered  applications 
will  be  accepted  during  the  normal 
working  hours  of  8  a.m.  to  4:30  p.m., 
Monday  through  Friday  (excluding 
Federal  legal  holidays)  up  to  4:30  p.m.  of 
the  closing  date. 

Late  applications  will  be  returned  to 
the  sending  agency. 

To  be  considered  complete  an 
application  package  must  include  a 
signed  original  and  one  copy  of 
Standard  Form  424,  424A.  and  424B, 
dated  April  1988.  A  copy  should  also  be 
sent  to  the  ACF  Regional  Administrator. 
The  package  must  also  include  the 
following  three  certifications  by  the 
applicant:  Drug-Free  Workplace, 
Debarment,  and  Anti-Lobbying.  (We 
will  provide  copies  of  these  materials  to 
all  targeted  assistance  States,) 
GRANT  REGULATIONS:  Grants  are  subject 
to  the  administrative  regulations 
published  under  title  45  of  the  Code  of 
Federal  Regulations,  part  74, 
§  5  74.62(a),  74.174(b).  74,304,  74,710,  and 
74.715.  and  part  92. 
FOR  FURTHER  INFORMATION  ON 
APPLICATION  AND  GRANT  PROCEDURES, 
STATES  SHOULD  CONTACT:  Shirley 
Parker,  Division  of  Grants  Management, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade,  SW,. 
Washington.  DC  20447.  telephone  (202) 
401-4618. 

FOR  FURTHER  PROGRAMMATIC 
INFORMATION,  STATES  SHOULD  CONTACT: 
Ron  Munia.  Office  of  Refugee 
Resettlement.  Administration  for 
Children  and  Families.  370  L'Enfant 
Promenade.  SW..  Washington,  DC  20447. 
telephone  (202)  401-4559. 
SUPPLEMENTARY  INFORMATION: 

L  Purpose  and  Scope 

This  notice  announces  the  availability 
of  funds  for  grants  for  targeted 
assistance  for  services  to  refugees  in 


counties  where,  because  of  factors  such 
as  unusually  large  refugee  populations, 
high  refugee  concentrations,  and  high 
use  of  public  assistance,  there  exists 
and  can  be  demonstrated  a  specific 
need  for  supplementation  of  resources 
for  services  to  this  population. 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $48,794,366  in  FY 
1991  funds  for  the  targeted  assistance 
program  (TAP)  as  part  of  the  FY  1991 
appropriations  for  the  Department  of 
Health  and  Human  Services  (Pub.  L. 
101-517).  The  $48,795,000  appropriated 
was  reduced  by  $634  as  the  result  of  a 
0.0013%  across-the-board  sequestration. 

The  Conference  Report  on 
appropriations  reads  as  follows  with 
respect  to  the  targeted  assistance  funds 
(H.  Conf.  Rept.  101-908,  p.  27): 

The  conference  agreement  for 
targeted  assistance  includes  the  same 
funding  level  as  provided  in  fiscal  year 
1990  to  continue  the  current  program  of 
support  to  communities  affected  as  a 
result  of  the  massive  influx  of  Cuban 
and  Haitian  entrants  during  the  Mariel 
boatlift.  The  conference  agreement  also 
provides  that  10  percent  of  the  total 
appropriated  for  targeted  assistance  be 
used  for  grants  to  localities  most  heavily 
impacted  by  the  influx  of  refugees  such 
as  Laotian  Hmong,  Cambodians,  and 
Soviet  Pentecostals,  including  secondary 
migrants  who  entered  the  United  States 
after  October  1, 1979.  The  conferees 
expect  these  grants  to  be  awarded  to 
communities  not  presently  receiving 
targeted  assistance  because  of  previous 
concentration  requirements  and  other 
factors  in  the  grant  formulas,  as  well  as 
those  who  do  currently  receive  targeted 
assistance  grants.  This  agreement  is 
consistent  with  the  policy  established  in 
Public  Law  101-166,  the  fiscal  year  1990 
Appropriations  Act,  and  Public  Law 
101-302,  the  fiscal  year  1990 
Supplemental  Appropriations  Act. 

The  conferees  intend  that  the  State  of 
California,  which  has  49  percent  of  the 
nation's  refugees,  shall  be  held  harmless 
in  the  formula  allocation  of  targeted 
assistance  funds  as  a  result  of  any 
reductions  to  the  total  amount 
appropriated  for  the  targeted  assistance 
program,  California's  total  share  of 
funding  under  the  formula  allocation  in 
Rscal  year  1991  should  be  no  less  than 
the  percentage  share  of  California's 
allotment  under  fiscal  year  1990 
appropriations,  excluding  funds 
appropriated  by  Public  Law  101-302,  the 
fiscal  year  1990  Supplemental 
Appropriations  Act.  In  determining  the 
hold  harmless  allocation  to  California, 
the  total  amount  appropriated  for 
targeted  assistance  will  be  used. 
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In  accordance  with  the  Conference 
Report  language,  the  Director  of  the 
Office  of  Refugee  Resettlement  (ORR) 
will  use  the  $48,794,366  available  for  FY 
1991  targeted  assistance  as  follows: 

•  $25,373,070  will  be  allocated  under 
the  updated  formula,  as  set  forth  in  this 
notice. 

•  $18,541,859  will  be  awarded  to 
Florida  for  the  Dade  County  public 
schools  and  Jackson  Memorial  Hospital, 
Miami,  the  same  amount  as  was 
provided  in  FY  1990  less  the  2.41% 
reduction  required  by  sec.  514(b]  of  the 
FY  1991  Appropriations  Act  (Pub.  L. 
101-517)  and  the  0.0013%  sequestration. 

•  $4,879,437  (10%  of  the  total)  will  be 
awarded  to  the  most  heavily  impacted 
localities  under  a  competitive  grant 
announcement  which  has  been  issued 
separately  to  States  setting  forth 
application  requirements  and  evaluation 
criteria.  States  may  apply  on  behalf  of 
impacted  counties  that  do  not  receive 
TAP  formula  grants  as  well  as  those  that 
do. 

This  notice  contains  slight  changes  in 
requirements  from  previous  years 
regarding  the  use  of  the  FY  1991  targeted 
assistance  formula  allocations,  as 
follows:  (1)  Encourages  the  use  of 
bilingual  women  on  service  agency 
staffs  to  ensure  adequate  service  access 
by  refugee  women;  (2)  encourages  States 
and  counties  to  treat  day  care  services 
as  a  priority  employment-related  service 
in  order  to  allow  women  with  children 
the  opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment;  and  (3)  clarifies  that 
if  a  job  placement  resulting  from  TAP 
services  has  not  resulted  in  sufficient 
earnings  to  terminate  cash  assistance. 
TAP  services  may  continue  to  be 
provided  to  the  refugee  as  part  of  a  self- 
sufficiency  plan  after  job  placement  to 
help  the  refugee  retain  employment  or 
move  to  self-sufficiency. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  through  a  process  of 
local  planning  and  implementation, 
direct  services  intended  to  result  in  the 
economic  self-sufficiency  and  reduced 
welfare  dependency  of  refugees  through 
job  placements. 

The  targeted  assistance  program 
reflects  the  requirements  of  section 
412(c)(2)(B]  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L  99-605).  which  provides 
that  targeted  assistance  grants  shall  be 
made  available  "(i)  primarily  for  the 
purpose  of  facilitating  refugee 
employment  and  achievement  of  self- 
sufficiency,  (ii)  in  a  manner  that  does 
not  supplant  other  refugee  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amount  of  the  grant 


award  is  made  available  to  the  county 
or  other  local  entity." 

Services  funded  under  the  targeted 
assistance  allocations  are  required  to 
focus  primarily  on  those  refugees  who. 
either  because  of  their  considerable  and 
protracted  use  of  public  assistance  or 
continued  difficulty  in  securing 
employment,  constitute  a  major 
resettlement  problem  for  the  affected 
jurisdiction  which  cannot  be  addressed 
without  additional  services.  In  order  to 
ensure  sufficient  emphasis  on  services 
to  appropriate  clients,  each  State  is 
required  to  assure  that,  for  each 
qualified  local  area,  cash  assistance 
recipients  (time-eligible  and  time- 
expired  recipients  under  any  program  of 
the  State  or  locality)  will  make  up  a 
percentage  of  the  FY  1991  targeted 
assistance  clientele  which  is  not  less 
than  the  State's  final  FY  1989 
dependency  rate. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA.  the  Director  expects  States  to 
"insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction."  In  addition. 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 
on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women.  In  order  to  facilitate  refugee 
self-support,  the  Director  also  strongly 
encourages  States  to  implement 
strategies  which  address  simultaneously 
the  employment  potential  of  both  male 
and  female  wage  earners  in  a  family 
unit,  particularly  in  the  case  of  large 
families.  States  and  counties  are 
encouraged  to  treat  day  care  services  as 
a  priority  employment-related  service  in 
order  to  allow  women  with  children  the 
opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment.  To  be  eligible  for 
day  care  funded  through  targeted 
assistance,  a  refugee  must  be 
participating  in  TAP  employment 
services  or  have  accepted  employment. 
For  an  employed  refugee.  TAP-funded 
day  care  will  be  limited  to  6  months 
after  the  refugee  becomes  employed. 

Funds  awarded  under  this  program 
are  intended  to  help  fulfill  the 
Congressional  intent  that  "employable 
refugees  should  be  placed  on  jobs  as 
soon  as  possible  after  their  arrival  in  the 
United  States"  (section  412(a)(1)(B)  of 
the  INA).  Therefore  at  least  85%  of 
targeted  assistance  funds  are  required  to 
support  projects  which  directly  enhance 
refugee  employment  potential,  have 
specific  employment  objectives,  and  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  General  or  remedial 


educational  activities — such  as  adult 
basic  education  (ABE)  or  preparation  for 
a  high  school  equivalency  or  general 
education  diploma  (GED) — may  be 
provided  only  within  the  context  of  a* 
individual  employability  plan  for  a 
refugee  which  is  intended  to  result  in  job 
placement  in  less  than  one  year. 
Services  may  continue  to  be  provided  as 
part  of  a  self-sufficiency  plan  for  a 
refugee  after  job  placement  (a)  to  help 
the  refugee  retain  employment  or  (b)  to 
move  the  refugee  to  self-sufficiency  if 
the  placement  has  not  resulted  in 
sufficient  earnings  to  enable  the 
refugee's  cash  assistance  to  terminate. 
Targeted  assistance  funds  cannot  be 
used  for  long-term  training  programs 
such  as  vocational  training  that  lasts  for  - 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  employment  within  a  year. 

The  degree  of  success  of  targeted 
assistance  programs  will  be  measured  in 
terms  of  job  placements,  job  retention, 
and  reductions  in  cash  assistance — the 
principle  objectives  of  the  authorizing 
legislation. 

In  order  to  meet  extreme  and  unusual 
needs,  up  to  15%  of  a  local  area's 
allocation  may  be  used  for  services 
which  are  not  directed  toward  the 
achievement  of  a  specific  employment 
objective  in  less  than  one  year  but 
which  are  essential  to  the  adjustment  of 
refugees  in  the  community,  provided 
such  needs  are  clearly  demonstrated 
and  such  use  is  approved  by  the  State, 
or  by  ORR  in  the  case  of  State- 
administered  local  programs. 

Cases  in  which  a  county  plan  contains 
proposed  program  activities  not 
allowable  under  section  VII.  below,  may 
be  entertained  by  a  State  only  where 
extreme  and  unusual  need  exists  and  is 
clearly  demonstrated  in  the  county's 
proposed  plan.  Such  cases  will  be 
considered  to  involve  a  change  in 
program  scope  or  objectives  and  will 
therefore  be  subject  to  ORR  prior 
approval. 

A  State  may  request  a  waiver  in  order 
to  be  able  to  allow  a  county  to  use  more 
than  15%  for  non-employment-related 
services.  ORR  will  approve  such  a 
request  only  in  the  most  extreme 
circumstances  of  need. 

The  award  of  funds  to  States  under 
this  notice  will  be  contingent  upon  the 
completeness  of  a  State's  application  as 
described  in  section  IX.  below. 

II.  Discussion  of  Comments  Received 

Five  letters  of  comment  were  received 
in  response  to  the  notice  of  proposed 
availability  of  FY  1991  funds  for  refugee 
targeted  assistance.  The  comments  are 
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summarized  belov  and  are  followed  in 
each  case  by  the  Deparfment's  response. 

Comment:  Two  Commenters  objected 
to  the  continued  earmarking  of  targeted 
assistance  funds  fi  tr  ]ackson  Memorial 
Hospital  and  the  E  ade  County  public 
schools  in  the  Stat;  of  Florida  on  the 
grounds  that  fundi  ig  of  these 
institutions  is  incoisistent  with  the 
stated  intent  of  the  targeted  assistance 
program  to  providi  i  direct  services  that 
result  in  the  econo  nic  self-sufficiency  of 
refugees.  One  com  nenter  objected  to 
the  inequity  of  allocating  50%  of  the 
targeted  assistance  appropriation  to  the 
State  of  Florida  wl  en  other  States  are   ^ 
more  heavily  impa  :ted  with  large         ' 
refugee  populations.  One  commenter   | 
recommended  that  the  special 
earmarking  cease  iifter  FY  1991. 

Response:  The  a  location  of  funds  for 
Jackson  Memorial  riospital  and  the 
Dade  County  publi  c  schools  reflect*^ 
Congressional  inteit  expressed  in  the 
Conference  Report  on  appropriations. 

Comment:  One  c  ommenter  objected  to 
the  weight  given  in  the  formula  to 
refugees  who  arriv  »d  during  fiscal  years 
1980-1982  and  recc  mmended  that  the 
weight  for  this  pop  ilation  be  reduced 
from  45%  to  25%  in  determining 
allocations. 

Response:  The  f(  rmula  represents  a 
5%  reduction  in  the  weight  assigned  to 
the  1980-1982  refuj  ee/entrant  arrival 
cohort,  from  50%  ii^  the  FY  1990  final 
notice  to  the  currer  t  45%.  We  expect  the 
weight  for  this  earl  ^  refugee/entrant 
population  to  conti  lue  to  decrease  in 
succeeding  years  a  i  the  formula  is 
updated  to  take  inta  account  each  year's 
new  arrivals. 

Comment:  One  c  )mmenter  objected  to 
the  exclusion  of  sei  :ondary  migration  as 
a  factor  in  determii  ling  county  eligibility 
for  targeted  assistance  funding. 

Response:  We  aj  ree  that  the  use  of 
secondary  migratic  n  data  would  be 
desirable.  Such  dal  a  are  not  uniformly 
collected  by  all  coi  nties  and  therefore 
are  not  used  in  deti  irmining  allocations. 
ORR  will  consider  n  FY  1992.  however, 
allowing  counties  t  j  provide  secondary 
migration  data  for  he  purpose  of 
determining  the  eli  ;ibility  of  new 
counties  to  particip  ate  in  the  targeted 
assistance  formula  allocation  program. 
Counties  would  be  required  to  provide 
acceptable  evidence  including  refugees' 
names,  alien  numb  'rs,  and  dates  of 
arrival. 

Comment:  One  c  )mmenter  objected  to 
the  use  of  FY  1989  I  >tate  welfare 
dependency  data  in  the  allocation 
formula  as  an  inac(  urate  measure  of 
current  welfare  dei  endency  rates, 
recommending  inst  tad  that  ORR  use 
more  recent  dependency  data.  Another 
commenter  compla  ned  that  too  much 


weight  is  given  to  high  welfare 
dependency  rates  in  determining 
allocations,  thereby  failing  to  credit 
States  that  have  been  effective  in 
reducing  dependency  rates.  This 
commenter  recommended  reducing  the 
weight  value  for  this  factor  to  25%. 

Response:  We  recognize  that  welfare 
dependency  rates  may  have  changed 
shtce  the  end  of  FY  1989.  However,  ORR 
does  not  have  current  data  of  similar 
scope  because  data  from  States  have 
been  almost  entirely  limited  to  refugee 
cash  assistance  (RCA)  recipients  since 
FY  1989.  In  FY  1992,  we  will  consider 
other  options  for  handling  the 
dependency  issue.  We  believe  that  the 
intent  of  the  targeted  assistance 
program  is  to  provide  extra  assistance 
to  counties  that  are  experiencing  the 
greatest  impact  from  refugee 
.  resettlement.  We  continue  to  feel  that 
two  of  the  best  measures  of  impact  are 
the  number  and  proportion  of  refugees 
in  a  county  who  are  dependent  on 
publicly  funded  cash  assistance  and,  to 
the  extent  feasible,  that  targeted 
assistance  funding  should  continue  to  be 
based  on  these  measures  of  need. 

Comment:  Two  commenters  objected 
to  our  limiting  eligibility  for  day  care 
funded  through  targeted  assistance  to 
only  those  refugees  who  are  either 
participating  in  TAP  employment 
services  or  have  become  employed.  Both 
commenters  stated  that  this  limitation 
would  restrict  efforts  \o  coordinate  TAP- 
funded  services  with  other  local 
services,  such  as  services  funded 
through  refugee  social  service  funds,  to 
the  detriment  of  the  refugee. 

Response:  The  provision  of  day  care 
services  to  TAP  participants,  as  set  forth 
in  our  earlier  notice,  did  not  represent  a 
change  from  previous  guidelines.  The 
basic  intent  of  TAP  has  always  been  to 
target  underserved,  difficult-to-place 
refugees,  to  identify  their  barriers  to 
employment,  and,  by  removing  those 
barriers,  to  enable  these  refugees  to 
obtain  and  retain  employment.  Given 
this  specific  purpose  of  the  program,  we 
believe  that  TAP-funded  day  care 
should  continue  to  be  for  TAP 
participants.  In  specific  instances,  where 
refugee  TAP  and  social  service 
programs  have  been  merged  and  are 
carried  out  by  the  same  agency,  we 
would  be  willing  to  consider  a  request 
for  a  waiver  that  the  administering 
agency  believes  would  improve  the 
integration  and  effectiveness  of  the 
programs. 

Comment:  One  commenter  indicated 
that  while  there  is  merit  in  allowing  TAP 
clients  who  have  not  been  able  ta 
become  self-sufHcient  to  continue  in  the 
program,  the  large  numbers  of  refugee 
arrivals  and  the  likely  reduction  in 


refugee  funds  argue  for  placing  a  priority 
on  services  to  new  arrivals.  Another 
commenter  interpreted  this  language  to 
mean  that  TAP  services  could  continue 
to  be  provided  only  to  refugees  who 
have  received  TAP  employment 
services. 

Response:  Our  intent  is  to  clarify  that 
it  is  permissible  to  provide  services 
beyond  job  placement  to  assist  refugees 
to  become  economically  self-sufficient. 
The  State  and  local  administering 
agencies  retain  the  right  and 
responsibility  to  prioritize  clients  and 
service  strategies  for  their  respective 
communities.  Targeted  assistance 
services  are  available  to  the  specific 
target  populations  identified  in  the  local 
plan  and  are  not  limited  to  refugees  who 
have  received  TAP  employment  services 
before. 

Comment:  One  commenter  objected  to 
the  limitation  on  the  use  of  targeted 
assistance  funds  for  long-term  training 
programs  that  last  for  more  than  a  year. 

Response:  We  recognize  that  long- 
term  training  may  be  desirable  for  many 
refugees  as  they  continue  to  build  their 
lives  in  this  country;  however,  we 
believe  that  such  long-term  activities  are 
beyond  the  legislated  intent,  scope,  and 
funding  of  the  refugee  program  whose 
purpose  is  to  help  refugees  achieve  self- 
sufficiency  through  employment  as 
quickly  as  possible. 

Comment:  One  commenter 
emphasized  the  need  to  target  refugee 
women  for  health  education  on  maternal 
and  child  health  issues  and  argued  that 
preventive  health  activities  directed  at 
keeping  the  family  healthy  should  be 
regarded  as  an  employment-related 
service  since  they  enhance  the 
availability  of  women  tojenter  the  work 
force. 

Response:  These  kinas  of  activities 
may  be  addressed  under  the  15% 
extreme  and  unusual  needs  TAP  funds, 
or  may  be  competed  for  separately 
under  the  targeted  assistance  10% 
discretionary  grant  announcement 
which  has  a  specific  health  services 
category. 

Comment:  One  commen^r  requested 
clarification  on:  The  differences 
between  project  periods,  grant  periods, 
and  budget  periods;  definitions  of 
additional  or  special  requirements 
regarding  fiscal  and  statistical  reporting 
for  these  various  periods;  the  effect  of 
this  new  process  on  rollovers;  and  a 
definition  of  continuation  grants  and 
unobligated  balances.  Clarification  was 
also  requested  on:  (1)  Whether  future 
TAP  funds  appropriated  within  the  3- 
year  grant  period  will  be  awarded  under 
the  same  grant  number;  (2)  whether 
States  will  have  to  submit  separate 
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Federal  fiscal  reports  by  year  of 
appropriation;  and  (3)  whether  States 
will  be  required  to  submit  separate  6- 
month  and  closeout  reports  for  each 
fiscal  year's  funds. 

Response:  Definitions  of  the  terms  are 
as  follows:  (1)  Project  period:  The  total 
time  for  which  a  project  is  approved  for 
support,  including  any  extensions.  (2) 
Grant  period:  The  period  of  time  for 
which  funds  have  been  awarded:  in 
incrementally  funded  projects  this 
means  from  the  beginning  date  of  the 
project  period  to  the  expiration  date  of 
the  most  recently  funded  budget  period. 
(3)  Budget  period:  The  interval  of  time 
into  when  a  multi-year  period  of 
assistance  (project  period)  is  divided  for 
budgetary  and  funding  purposes.  (4) 
Continuation  grant:  An  award  which 
adds  funds  to  a  grant  and  extends  the 
grant  period,  to  support  a  budget  period 
after  the  first  budget  period.  (5) 
Unobligated  balance:  The  portion  of 
total  authorized  grant  funds  which  is 
available  for  obligation  by  the  recipient 
organization.  In  general,  obligations  are 
transactions  during  a  given  period  which 
legally  bind  the  grantee  to  subsequent 
payment  and  for  which  there  would  be  a 
penalty  for  failure  to  liquidate. 

Standard  terms  and  conditions  will  be 
attached  to  each  grant  award  notice 
issued  under  this  program;  these  terms 
and  conditions  defme  reporting  cycles 
and  requirements.  There  are  no  special 
or  additional  reporting  requirements  for 
grants  awarded  under  this  program. 
With  respect  to  fmancial  reporting,  the 
SF-269  with  standard  reporting 
instructions  applies.  With  respect  to 
special  requirements  for  statistical 
reporting,  it  is  the  grant  recipient's 
responsibility  to  provide  programmatic 
reports  with  sufficient  detail,  including 
statistics  when  necessary,  to  identify 
and  define  progress  towards  achieving 
grant  project  goals  and  objectives.  We 
have  not  defined  any  specific, 
nationwide  statistical  reporting  format 
for  this  program. 

A  process  of  allowing  unobligated 
grant  funds  from  a  prior  budget  period  to 
be  carried  forward  into  subsequent 
budget  period  will  continue  for  FY  1991 
grant  awards.  As  a  result  of  the  longer 
grant  periods  utilized  beginning  in  FY 
1991.  the  current  rollover  process  will  be 
superseded  by  procedures  more 
consistent  with  Department-wide  grants 
management  and  administration  policy. 
Carryover  of  unobligated  funds  within  a 
grant  period  will  be  allowed  from  the 
budget  period  for  year  one  to  the  budget 
period  for  year  two.  and  from  the  budget 
period  for  year  two  to  the  budget  period 
for  year  three.  Each  total  budget  period 
funding  amount  requested  must  be 


necessary,  reasonable,  and  allocable  to 
the  project.  The  unobligated  balance  of 
the  grant  at  the  end  of  each  budget 
period  is  retained  (carried  over)  by  the 
grantee  into  the  next  budget  period, 
provided  a  continuation  extends  the 
grant  period  to  include  that  next  budget 
period  and  justification  for  the  total  new 
year  budget  request  has  been  accepted. 
Any  unobligated  balance  of  grant  funds 
remaining  at  the  end  of  the  3-year  grant 
period  will  be  deobligated  from  the 
grant  award  and  the  total  grant  reduced 
by  that  amount. 

TAP  funds  awarded  within  the  3-year 
grant  period  will  be  awarded  under  the 
same  grant  number.  Fiscal  reports  are 
not  developed  to  apply  to  a  year  of 
appropriation.  They  apply  to  the  entire 
cumulative  budget  period(s)  in  existence 
at  the  end  of  the  report  period.  States 
are  not  required  to  submit  separate  6- 
month  and/or  closeout  reports  for  each 
fiscal  year  funds.  One  report  for  each  6- 
month  period  and  one  closeout  report 
per  grant  are  required. 

ni.  Authorization 

Targeted  assistance  projects  are 
funded  under  the  authority  of  section 
412(c)(2)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L  99-605),  8  U.S.C.  1522(c): 
section  501(a)  of  the  Refugee  Education 
Assistance  Act  of  1980  (Pub.  L.  96-422), 
8  U.S.C.  1522  note,  insofar  as  it 
incorporates  by  reference  with  respect 
to  Cuban  and  Haitian  entrants  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  cited  above;  section 
584(c)  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act.  1988.  as  included  in 
the  FY  1988  Continuing  Resolution  (Pub. 
L  100-202),  insofar  as  it  incorporates  by 
reference  with  respect  to  certain 
Amerasians  from  Vietnam  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  cited  above,  including 
certain  Amerasians  from  Vietnam  who 
are  U.S.  citizens,  as  provided  under  title 
II  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs 
Appropriations  Acts.  1989  (Pub.  L 100- 
461).  1990  (Pub.  L  101-167).  and  1991 
(Pub.  L  101-513). 

IV.  Eligible  Grantees 

The  following  requirements,  which 
have  previously  applied  to  TAP. 
continue  to  apply  with  respect  to  FY 
1991  awards: 

Eligible  grantees  are  those  agencies  of 
State  governments  which  are 
responsible  for  the  refugee  program 
under  45  CFR  400.5  in  States  containing 


counties  which  qualify  for  FY  1991 
targeted  assistance  awards.  The  use  of 
targeted  assistance  funds  for  services  to 
Cuban  and  Haitian  entrants  is  limited  to 
States  which  have  an  approved  State 
plan  under  the  Cuban/Haitian  Entrant 
Program  (CHEP). 

The  State  agency  will  submit  a  single 
application  on  behalf  of  all  county 
governments  of  the  qualified  counties  in 
that  State.  Subsequent  to  the  approval 
of  the  State's  application  by  ORR.  local 
targeted  assistance  plans  will  be 
developed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State. 

A  State  with  more  than  one  qualified 
county  is  permitted,  but  not  required,  to 
determine  the  allocation  amount  for 
each  qualified  county  within  the  State. 
However,  if  the  State  chooses  to 
determine  county  allocations  differently 
from  those  set  forth  in  this  notice,  the 
allocations  proposed  by  the  State  are 
subject  to  ORR  approval. 

Applications  submitted  in  response  to 
this  notice  are  not  subject  to  review  by 
State  and  areawide  clearinghouses 
under  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

V.  QualiRcation  and  Allocation  Formula 

The  Director  of  ORR  has  decided  to 
base  the  FY  1991  TAP  formula 
allocations  on  the  same  formula  as  in  FY 
1990  updated  to  reflect  arrivals  through 
September  30, 1990. 

Under  this  formula,  one  portion  of  the 
allocation  is  based  on  refugee  and 
Cuban/Haitian  entrant  arrivals  during 
FY  1980-1982;  funds  for  this  portion  of 
the  formula  are  allocated  on  the  same 
proportionate  basis  among  participating 
counties  as  in  FY  1990.  The  second 
portion  of  the  allocation  is  based  on 
refugee  and  entrant  placements  in  these 
counties  during  calendar  year  (CY) 
1983-September  30. 1990,  and  on  cash 
assistance  dependency  rates.  Because  of 
the  lack  of  more  recent  dependency  rate 
data,  the  Director  has  decided  to  use 
States'  dependency  rates  as  of 
September  30. 1989. 

In  determining  whether  additional 
counties  would  be  eligible  to  participate 
in  this  targeted  assistance  formula 
allocation,  the  Director  has  applied  the 
same  four  criteria  used  previously, 
including  the  same  cutoff  points,  to  the 
updated  information  on  refugee  arrivals, 
concentrations,  dependency  rates,  and 
receipt  of  cash  assistance.  As  before,  a 
county  would  have  to  meet  three  out  of 
the  four  criteria  in  order  to  qualify.  (For 
a  detailed  discussion  of  these  criteria, 
see  the  FY  1989  TAP  notice  published  in 
the  Federal  Register  of  July  3. 1989. 
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section  V.  "Qualifl:ation 
Formula,"  subsection 
to  Date"  (54  FR 
these  criteria,  ORf 
county  not  current 
TAP  meets  at  leas 
criteria. 

For  the  participa  t 
$25,373,070  which 
formula  is  apporti 

a.  $11,417,882,  or 
the  basis  of  the  for  nul 
used  for  all  previoi  is 
allocations  ("old  f(  rmul 
based  on  initial  ph 
1980-1982  and  o 
under  "Formula 
reference  cited  a 

b.  $13,955,188,  or 
the  basis  of  arrival  i 
September  30, 1990 

The  above 
the  proportion  of  i 
these  counties 
340,737.  or  45^% 
period;  and  410,549 , 
new-formula  perioi 

The  old-formula 
$11,417,882  follows 
among  counties  as 

The  new-formula 
$13,955,188  is  base( 


and  Allocation 
on  "Formula  Used 
.)  In  applying 
has  found  that  no 
y  participating  in 
three  out  of  the  four 


3th«r 


ing  counties,  the 
allocated  by 
(ined  as  follows: 
45%,  is  allocated  on 
a  which  has  been 
targeted  assistance 
a")  and  which  is 
cements  during  FY 
factors  as  described 
to  Date"  in  the 


Used 
ibc  ve 


perce  itages 


in 


duri  ig 
dui  ing 


55%,  is  allocated  on 
during  CY  198*- 
("new  formula"). 

are  based  on 

itial  placements  in 

the  two  periods: 

the  old-formula 

or  55%,  during  the 


initial  placements  in  each  county  during 
CY  1983-September  30. 1990,  multiplied 
by  the  State's  time-eligible  * 
dependency  rate  as  of  September  30, 
1989.  The  weighted  index  resulting  from 
this  calculation  was  used  to  determine 
each  county's  share  of  the  new-formula 
funds.  We  continue  to  believe  that,  in 
the  absence  of  additional  data,  each 
county's  proportionate  share  of  the 
number  of  initial  placements  and  the 
State's  time-eligible  dependency  rate 
provide  good  indicators  of  rejative 
need.* 

VI.  Allocations 

Table  1  lists  the  participating 
counties,  the  amount  of  each  county's 
allocation  which  is  based  on  the  old 


llocation  of 
the  same  distribution 
n  the  past. 
allocation  of 
on  the  number  of 


'The  term  "time-eligible"  means  refugees  in  their 
first  24  months  in  the  U.S..  the  time-period  for  which 
States  could  claim  cash  and  medical  assistance 
costs  against  ORR's  grants  to  the  Stales  as  of  the 
end  of  FY  1989.  "Time-expired"  refers  to  refugees 
who  have  been  in  the  U.S.  more  than  24  months. 

'More  specific  data  might  include  the  estimated 
county  populations  of  refugees  who  arrived  during 
CY  1>)83-FY  1990  and  actual  numbers  of  time- 
expired  refugees  who  are  receiving  cash  assistance. 
However,  it  is  not  possible  to  estimate  county 
refugee  populations  reliably  because  of  lack  of 
county-level  information  on  secondary-  migration. 
Data  are  not  universally  available  on  the  receipt  of 
cash  assistance  by  time-expired  refugees. 


formula,  the  number  of  placements  in 
each  county  during  CY  1983 — September 
30, 1990,  the  State's  dependency  rate  as 
of  September  30, 1989.  the  amount  of 
each  county's  allocation  which  is  based 
on  the  new  formula,  and  the  county's 
total  allocation. 

Although  Table  1  shows  an  amount 
for  each  county,  the  Director  has 
decided,  in  the  case  of  a  State  which 
contains  more  than  one  qualified  county, 
to  continue  to  permit  the  State  to 
determine  (in  accordance  with  the 
requirements  set  forth  in  this  notice)  the 
appropriate  allocation  of  the  State's 
targeted  assistance  award  among  the 
qualified  counties  in  the  State.  The 
Director  sees  this  as  continuing  ORR's 
practice  of  providing  as  much  authority 
and  flexibility  as  possible  to  States  in 
determining  the  relative  needs  of  the 
qualified  counties  within  a  State.  Thus 
each  such  State,  as  in  the  FY  1990  TAP, 
is  responsible  for  determining  an 
appropriate  and  equitable  basis  for 
allocating  the  funds  among  the  qualified 
counties  in  the  State  and  for  including  in 
its  application  for  approval  by  ORR  a 
description  of  this  allocation  basis,  the 
data  to  be  used,  and  the  allocation 
proposed  for  each  county. 

Table  2  provides  State  totals  for  the 
proposed  county  allocations  set  forth  in 
Table  1. 


Table  1.— Targeted  AssisTArjcE  Allocations  by  County:  FY  1991 


Courrty  and  Stale 


Arrivals  Jan. 

1983-Sept. 

1990 


(A) 


Per- 
cent 
receiv- 

•ng 

assist- 
ance 

(9/30/ 
89) 

(B) 


Portiooof  FY 
1991 

allocation 

under  old 

formula 


(C) 


Portion  of  FY 

1991 

allocation 

under  new 

formula 


(D) 


Total  FY  1991 
allocation  ■ 


(E) 


1  Alameda,  CA 

2  Contra  Costa.  CA. 

Fresno,  CA 

Los  Angeles.  CA. 

Merced.  CA. 

Orange,  CA 

Sacramento,  CA 

San  Diego,  CA 

9    San  Francisco,  CA. 

10  San  Joaquin,  CA.... 

11  Sante  Clara.  CA 

12  Stanslaus,  CA 

13  Denver.  CO 

14  Broward,  FL 

15  Dade,  FL 

16  HHIsboro.  FL 


17  Palm  Beacti.  FL 

18  Honolulu.  HI 

19  Cook/ Kane,  IL~ I 

20  Sedgwick.  KS , 

21  Ortoana,LA „ 

22  Montgoinery/F>rinc« 

23  Middlesex.  MA 

24  Suffolk.  MA _ 

25  llennepm.  MN , 

26  Rameey.  MN 

27  Jackson.  MO 


Seorgee.  MO. 


10.339 
2.865 
8.231 

68.507 
2.734 

23.162 

7.545 

14.2 

15.219 
6.699 

19.046 

2.349 

4.715 

923 

28.741 
1.658 
607 
2.229 
.686 
2,705 
2.794 
5.026 
4.029 

10.585 
6.222 
6.174 
1.648 


80.1 
80.1 
80.1 
80.1 
80.1 
80.1 
80.1 
80.1 
80.1 
80.1 
80.1 
80.1 
38.0 
18.5 
18.5 
18.5 
18.5 
67.7 
19.5 
24.9 
7.2 
18.0 
60.3 
60.3 
75.4 
75.4 
16.9 


S287.447 

82.188 

158.728 

1.451.568 

193.741 

645.902 

246,026 

481.410 

373.593 

248,255 

480.833 

44.917 

94.835 

157.088 

2.740.511 

49.367 

65.258 

104.428 

490.543 

116.895 

79.856 

97.149 

76.745 

176.135 

123.744 

173,991 

45.427 


$533,581 
147.858 
424.790 
3,587,155 
141.098 
1.195.357 
389.386 
733,873 
785,430 
345.726 
982.936 
121.228 
112.886 

10.759 
335,033 

19.327 
7.076 

95.085 
254.171 

42.441 

12.676 

57.004 
153.064 
402.182 
295,608 
293.327 

17.549 


S821.028 

230.046 

583.518 

5,038,723 

334,839 

1,841.259 

635.412 

1.215.283 

1,159.023 

593,981 

1,463.769 

166.145 

7.731 

167.847 

'  21,617,403 

66.684 

72.334 

199.513 

744.714 

159,336 

92.532 

154.153 

229,829 

578.317 

419.352 

467.318 

62.976 
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Table  1.— Targeted  Assistance  Allocations  by  County:  FY  1991— Continued 


County  and  State 

Arrivals  Jan. 

1983-SepL 

1990 

(A) 

Per- 
cent 
receiv- 

assM- 
ance 

(9/30/ 
89) 

(B) 

Portion  o<  FY 

1991 

allocation 

under  old 

formula 

(C) 

Portion  of  FY 

1991 

allocation 

under  new 

formula 

(0) 

Total  FY  1991 
allocation' 

(E) 

28  Essex,  NJ _ 

29  Hudson  NJ ~ 

4.025 

1.346 

791 

58.899 
8.1 

11,070 
3,578 

12,491 
4,968 
1,935 
4,948 

14,990 
2,730 

18.8 
18.8 
18.8 
25.1 
49.2 
39.7 
43.1 
18.3 
22.3 
.4 
.4 
47.1 
47.1 

26.289 
175.913 

35,314 
392.493 
266.667 
182.534 
130.375 
213.962 

65.044 
112.717 
135.915 
324.690 

69.389 

47.680 

15.945 

9.370 

931.528 

251.730 

276.919 

97.170 

144.033 

68.807 

24,873 

63,602 

444,874 

81.021 

73.969 
191.858 

30    Union  NJ     ..   . ; 

44.884 

31  New  York.  NY 

32  Multinomah,  OR ......... « - ™....... 

33  Philadoiphia.  PA _ 

34  Providence  Rl     «. ...»^....mm.........................«    m»*    ..».........«»«. 

1.324.021 
518,397 
459,453 
227,545 

35  Harris.  TX 

36  Salt  Uke.  UT ™ 

37  Arlington.  VA .- 

38  Fa)r1ax,  VA 

357.995 
134.851 
137.590 
199,517 

39  King/Snohomish.  WA 

40  Pierce.  WA 

768,564 
150.410 

Tofal                                        : 

410.549 

48.5 

11.417.882 

13.955.188 

43.914.929 

'  The  allocation  for  Dade  County.  Florida,  incfudes  $18,541,859  for  Jackson  Pi*emorial  Hospital  (Miami)  and  tt>e  Dade  County  (Miami)  public  schools,  the  same 
amount  as  in  FY  1990,  less  the  2.41%  reduction  applied  to  the  FY  1991  HHS  appropriation  and  the  0.0013%  across-the-t>oard  sequestration.  This  is  referred  to  tn  the 
Conference  Report  on  the  appropriation  "to  continue  tfie  current  program  of  support  to  communities  atlected  as  a  result  ol  tt>e  massive  infka  of  Cuban  and  Haitian 
entrants  during  the  Marie)  boatlift."  The  amounts  are  $10,379,904  for  Jackson  Memorial  and  $8,161,955  for  the  Dade  County  schools. 

In  accordance  with  the  Conference  Report  CaJifomia  has  been  heM  harmless  in  the  formula  allocation,  accounting  for  approximately  28.86%  of  the  funds 
awanted  in  both  FY  1990  and  FY  1991. 


Table  2.— Targeted  Assistance 
Allocations  by  State:  FY  1991 


State 


California 

Colorado 

Florida 

Hawaii 

Illinois 

Kansas 

Louisiana 

Maryland 

Massachusetts.. 

Minnesota 

Missouri 

New  Jersey 

New  York 

Oregon 

Pennsylvania 

Rhode  island 

Texas ................. 


Utah 

Virginia 

Washington ....... 


Total. 


FY  1991 

allocatk>n 


$14,083,026 
207.731 

'21.926.278 
199.513 
744.714 
159.336 
92.532 
154.153 
806.146 
886.670 
62.976 
310,511 
1.324,021 
518,397 
459,453 
227,545 
357,995 
134,851 
337,107 
919,974 


43.914,929 


■The  allocation  for  Florida  includes  $18,541,859 
for  Jackson  Memorial  Hospital  (Miami)  and  the  Dade 
County  (Miami)  publk:  schools.  See  footnote  to 
Table  i. 


VII.  Allowable  Activities  and  Client 
Prioritization 

At  least  85%  of  a  county's  FY  1991 
targeted  assistance  funds  must  be  used 
to  support  activities  permissible  under 
section  412(c)  of  the  INA  which  have 
specific  employment  objectives  and  are 
directly  related  to  aiding  refugees  in 
finding  and  retaining  jobs  within  less 
than  one  year's  participation  in  the 
targeted  assistance  program.  Examples 
of  these  activities  are:  Job  development; 


job  placement;  job-related  and 
vocational  English;  short-term  job 
training  speciHcally  related  to 
opportunities  in  the  local  economy;  on- 
the-job  training;  business  and  employer 
incentives  (such  as  on-site  employee 
orientation,  vocational  English  training, 
or  bilingual  supervisor  assistance];  and 
business  technical  assistance.  These 
funds  may  be  used  for  general  or 
remedial  education  services — such  as 
adult  basic  education  (ABE)  or 
preparation  for  a  high  school 
equivalency  or  general  education 
diploma  (GED)— only  if  such  service  is 
provided  within  the  context  of  an 
individual  employability  plan  for  a 
refugee  which  is  intended  to  result  in  job 
placement  within  less  than  one  year. 
Services  may  continue  to  be  provided  as 
part  of  a  self-sufficiency  plan  for  a 
refugee  after  job  placement  (a)  to  help 
the  refugee  retain  employment  or  (b)  to 
move  the  refugee  to  self-sufficiency  if 
the  placement  has  not  resulted  in 
sufficient  earnings  to  enable  the 
refugee's  cash  assistance  to  terminate. 
Targeted  assistance  funds  cannot  be 
used  for  long-term  training  programs 
such  as  vocational  training  that  lasts  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  employment  within  a  year. 

The  Director  of  ORR  expects  States  to 
"insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction."  In  addition, 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 


on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women. 

ki  order  to  facilitate  refugee  self- 
support,  the  Director  also  strongly 
encourages  States  to  implement 
strategies  which  address  simultaneously 
the  employment  potential  of  both  male 
and  female  wage  earners,  particularly  in 
the  case  of  large  families.  States  are 
encouraged  to  treat  day  care  services  as 
a  priority  employment-related  service  in 
order  to  allow  women  with  children  the 
opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment.  To  be  eligible  for 
day  care  funded  through  targeted 
assistance,  a  refugee  must  be 
participating  in  TAP  employment 
services  or  have  accepted  employment. 
For  an  employed  refugee,  TAP-funded 
day  care  will  be  limited  to  6  months 
after  the  refugee  becomes  employed. 

Up  to  15%  of  a  local  area's  allocation 
may  be  used  for  other  services  which 
are  permissible  under  section  412(c)  of 
the  INA  and  which  are  identified  and 
demonstrated  in  the  county  plan  to  be 
essential  services  in  addressing  extreme 
and  unusual  needs  of  the  refugee 
population  in  the  targeted  assistance 
area  even  though  they  do  not  have  the 
specific  objective  of  job  placement 
within  less  than  one  year.  Subject  to 
State  review  and  approval,  a  maximum 
of  15%  of  the  allocation  amount  for  each 
area  may  be  used  in  fimding  these 
services. 

In  the  event  that  a  Slate  might  wish  to 
grant  a  local  area's  request  to  allocate 
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more  than  15%  of  its 
employment-related 
is  required  to  obtain 
epproval  by  the  Diredf 
the  most  extreme  neeps 
considered  adequate 
local  area  to  use  mon 
TAP  funds  for  these 
justify  the  provision 
extreme  and  unusual 
plan  must  identify  the 
demonstrate  clearly 
extent  of  the  needs, 
the  use  of  more  than 
assistance  funds  to  a 
would  contribute  to 
the  refugee  populatioi  i 

Services  funded  un  ler 
required  to  focus  prin 
refugees  who,  either 
considerable  and 
public  assistance  or 
in  securing  employm^t, 
major  resettlement 
affected  jurisdiction 
addressed  without 
In  order  to  ensure 


nds  for  such  non- 
!  ervices,  the  State 
rmal  prior 
or  of  ORR.  Only 

will  be 
ustification  for  a 
than  15%  of  its 
services.  In  order  to 
services  for 
leeds,  a  county 
target  population, 
nature  and 
describe  how 
:  5%  of  its  targeted 
dress  such  needs 
adjustment  of 


cf 
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services  to  appropria 
State  is  required  to  piJDvide 
assurance  in  its  appli  :ation 
for  each  qualified  1 
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time-expired  recipien 
program  of  the  State 
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targeted  assistance  cQente 
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This  client  prioritiz 
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VIII.  Application  and  {Implementation 
Process 


Under  the  FY  1991 
jprogram.  as  in  FY 


198  3, 


apply  for  and  receive 
behalf  of  qualified 
A  single  allocation  w 
State  by  ORR  on  the 
approved  State 
agency  will,  in  turn, 
determine  the 
county  targeted  assi 

TAP  is  a  multi-yeai 
grant  project  periods 
of  3  years  and  grant 
limited  to  12-month 
grant  project  period, 
targeted  assistance 
appropriated  in  futu 
12-month  budget  peri 
will  be  considered  as 
continuation  grant  a 
as  they  are  within  the 
period. 

Although  funding 
services  in  Dade 
medical  services  at 
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time-eligible  and 
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States  may 
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CO  mties  in  the  State. 
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educational 
Couhty,  FL  and  for 
]i  ckson  Memorial 


Hospital  in  Miami,  FL,  is  part  of  the 
appropriation  amount  for  targeted 
assistance,  the  scope  of  activities  for 
these  special  projects  will  be 
administratively  determined. 
Applications  for  those  funds  are 
therefore  not  subject  to  provisions 
contained  in  this  notice  but  to  other 
requirements  which  have  been 
conveyed  separately.  Similarly,  the 
requirements  regarding  the  10%  of  the 
targeted  assistance  appropriation  that 
will  be  awarded  separately  are 
addressed  in  the  grant  announcement 
for  those  funds. 

IX.  Application  Requirements 

The  State  application  requirements  for 
grants  for  the  FY  1991  targeted 
assistance  formula  allocation  are  as 
follows: 

States  that  are  currently  operating 
under  approved  management  plans  for 
their  FY  1990  targeted  assistance 
program  and  wish  to  continue  to  do  so 
for  their  FY  1991  grants  may  provide  the 
following  in  lieu  of  resubmitting  the  full 
currently  approved  plan: 

The  State's  application  shall  provide: 

A.  Assurance  that  the  State's  current 
management  plan  for  the  administration 
of  the  targeted  assistance  program,  as 
approved  by  ORR.  will  continue  to  be  in 
full  force  and  effect  for  the  FY  1991 
targeted  assistance  program,  subject  to 
any  additional  assurances  or  revisions 
required  by  this  notice  which  are  not 
reflected  in  the  current  plan.  Any 
proposed  modifications  to  the  approved 
plan  will  be  described  separately  in  the 
application  and  are  subject  to  ORR 
review  and  approval. 

B.  Timetables  for  awarding  funds  to 
the  local  areas  consistent  with  the 
conclusion  of  services  under  the  FY  1990 
program  as  modified  by  no-cost 
extensions  of  prior-year  targeted 
assistance  funds  and  service  periods, 
including  budgets  with  an  estimated 
carryover  of  unobligated  balances  from 
the  prior-year  budget  period.  New 
budget  periods  are  to  be  for  12  months; 
however,  budget  periods  greater  than  12 
months  but  less  than  18  months  will  be 
considered  if  adequately  justified. 

C.  A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
a  maximum  of  5%  of  the  total  award  to 
the  State. 

D.  Revised  information  and 
description  of  any  proposed  plan 
modifications.  Any  proposed  changes 
must  address  and  reference  all 
appropriate  portions  of  the  FY  1990 
application  content  requirements  to 
ensure  complete  incorporation  in  the 
Stafe's  management  plan. 

E.  If  an  unobligated  balance  is 
available  from  a  prior  year,  a  State  must 


indicate  at  the  time  of  application  how 
any  proposed  carryover  of  unobligated 
funds  will  be  used.  If  this  information  is 
not  available  when  the  application  is 
submitted,  the  State  must  submit  a 
supplement  to  the  application  explaining 
how  the  unobligated  funds  will  be  used 
to  expand  the  program.  The  proposed 
budget  must  also  be  adjusted 
accordingly. 

F.  This  paragraph  applies  only  to 
States  administering  the  program 
locally:  States  that  have  administered 
the  program  locally  or  provide  direct 
service  to  the  refugee  population  (with 
the  concurrence  of  the  county)  must 
submit  a  program  summary  to  ORR  for 
prior  review  and  approval.  The 
summary  must  include  a  description  of 
the  proposed  services;  a  justification  for 
the  projected  allocation  for  each 
component  including  relationship  of 
funds  allocated  to  numbers  of  clients 
served,  characteristics  of  clients, 
duration  of  training  and  services, 
projected  outcomes,  and  cost  per 
placement.  In  addition,  the  program 
component  summary  should  describe 
any  ancillary  services  or  subcomponents 
such  as  day  care,  transportation,  or 
language  training. 

G.  This  paragraph  applies  only  to 
States  with  two  or  more  counties 
receiving  toileted  assistance  funds:  As 
in  FY  1990,  a  State  with  two  or  more 
local  areas  which  qualify  for  the 
program  may  choose  to  determine 
respective  county  allocations.  If  the 
State  chooses  to  determine  county 
allocations  differently  from  those  set 
forth  in  Table  1  of  this  notice,  the  State 
should  provide  a  description  of  the 
State's  proposed  allocation  plan.  The 
allocation  approach  should  be  based 
upon  existing  FY  1990  funds,  prior-year 
funds  carried  forward,  and  indicators  of 
refugee  need  for  targeted  assistance 
services.  The  application  should  contain 
a  description  of  the  allocation  approach, 
data  used  in  its  determination,  and  the 
calculated  allocation  amount  for  each 
county.  States  are  encouraged  to  revise 
allocation  formulas  to  assure 
appropriate  funding  among  eligible 
counties  for  the  duration  of  the  grant 
such  that  targeted  assistance  activities 
within  the  State  conclude 
simultaneously.  The  allocation  formula 
is  subject  to  ORR  approval.  If  the  State 
chooses  not  to  determine  county 
allocation  amounts,  the  State  must 
provide  the  allocations  which  are 
specified  in  this  notice. 

H.  Assurance  that,  for  each  qualified 
local  area,  cash  assistance  recipients 
(time-eligible  or  time-expired  recipients 
under  any  program  of  the  State  or 
locality)  will  make  up  a  percentage  of 
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the  FY  1991  targeted  assistance  clientele 
no  less  than  the  State's  final  FY  1989 
dependency  rate,  as  determined  by 
ORR,  unless  a  waiver  of  this 
requirement  is  granted  by  ORR. 

I.  Assurance  that  at  least  85%  of 
targeted  assistance  funds  will  support 
projects  which  directly  enhance  refugee 
employment  potential,  have  specific 
employment  objectives,  and  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program. 

}.  The  following  certifications:  Drug- 
Free  Workplace.  Debarment,  and  Anti- 
Lobbying. 

X.  Review,  Technical  Assistance,  and 
Award  Policy 

Applications  will  be  considered  on  a 
non-competitive  basis.  They  will  be 
reviewed  and  approved  in  accordance 
with  the  criteria  set  forth  in  this 
announcement.  Continuation  awards 
will  be  considered  based  on  the  receipt 
of  the  required  program  and  financial 
reports  and  ORR's  determination  that 
continued  funding  is  in  the  best  interest 
of  the  Government.  The  Department  will 
provide  technical  assistance  to  the 
applicant  if  it  is  necessary  in  order  to 
develop  a  proposal  which  warrants  the 
award  of  funds  at  the  proposed 
allocation  amount  and  if  such  assistance 
is  requested  by  the  applying  State 
agency.  Final  determination  as  to  the 
acceptability  of  applications  is  at  the 
discretion  of  the  Director  of  ORR. 


XI.  Reporting  Requirements 

FY  1991  TAP  grants  must  be  tracked 
separately  from  previous  TAP  grants, 
both  financially  and  programmatically. 
For  the  FY  1991  program,  States  are 
required  to  submit  semiannual  reports 
and  one  final  report  as  in  previous  years 
on  the  services  provided  in  each 
targeted  area.  States  are  required  to 
report  on  the  number  of  job  placements 
and  retentions,  cash  assistance 
recipients  placed  on  jobs,  costs  per 
placement,  and  other  items  specified  in 
the  "Reporting  Requirements  for 
Targeted  Assistance  Grants  for  Services 
for  Refugees  in  Local  Areas  of  High 
Need,"  OMB  No.  0970-0042,  expiration 
date  February  28, 1991.  Semiannual 
reports  covering  activity  through 
September  30  and  March  31  of  each  year 
are  due  on  October  31  and  April  30  of 
each  year.  A  final  cumulative  report  is 
due  90  days  after  the  end  of  the  full 
grant  period. 

Dated:  August  26, 1991. 
Chris  Gersten, 
Director,  Office  of  Refugee  Resettlement. 

Attachment  A — DHHS  Regulations 
Applicable  to  All  Applicants /Grantees 

The  following  DHHS  regulations 
apply  to  all  applicants/grantees. 

Title  45  of  the  Code  of  Federal 
Regulations: 

Part  16 — Departmental  Procedures  of  the 
Grant  Appeals  Board 

Part  74 — Administration  of  Grants  (non- 
governmental) 


Part  74 — Administration  of  Grants  (state  and 
local  governments  and  Indian  Tribal 
affiliates): 
Sections  74.62  (a)  Non-Federal  Audits 

74.173  Hospitals 

74.174  (b)  Other  NonproHt  Organizations 
74.304    Final  Decisions  in  Disputes 
74.710    Real  Property,  Equipment  and 

Supplies 
74.715    General  Program  Income 
Part  75 — Informal  Grant  Appeals  Procedures 
Part  76 — Debarment  and  Suspension  from 

Eligibility  for  Financial  Assistance 
Subpart  F — Drug  Free  Workplace 

Requirements 
Part  80 — Nondiscriminalion 
Under  Programs  Receiving  Federal 

Assistance  through  the  Department  of 

Health  and  Human  Services  Effectuation 

of  Title  VI  of  the  Gvil  RighU  Act  of  1964 
Part  81 — Practice  and  Procedures  for 

Hearings  Under  Part  80  of  this  Title 
Part  83 — Nondiscrimination  on  the  Basis  of 

Sex  in  the  Admission  of  Individuals  to 

Training  Programs 
Part  84 — Nondiscrimination  on  the  Basis  of 

Handicap  in  Programs 
Part  91 — Nondiscrimination  on  the  Basis  of 

Age  in  Health  and  Human  Services 

Programs  or  Activities  Receiving  Federal 

Financial  Assistance 
Part  92 — Uniform  Administrative 

Requirements  for  Grants  and 

Cooperative  Agreements  to  States  and 

Local  Governments 
Part  100— Intergovernmental  Review  of 

Department  of  Health  and  Human 

Services  Programs  and  Activities. 
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t.   NAME  OF  FEDERAL  AQENCV 


n.   OESCRIFTIVE  TITLE  OF  APPLICANTS  PROJECT 


14    COWCRESSIONAL  DISTRICTS  OF 
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b  Protect 


00 


00 


00 


00 


00 


00 


00 


If   IS  APPtlCATIOM  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  OMOCR  1I1?1   PROCESS? 

a         YES    THIS  PREAPP1.ICATION,APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 
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b        NO    □    PROGRAM  IS  NOT  COVERED  BY  E  O   12172 

□    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17    IS  TME  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
I    I  Yes        If  'Yes. '  attach  an  enplanation 


D   No 


IB  TO  THE  BEST  OF  MY  KllOWLEOGE  ANO  BELIEF  ALL  DATA  IN  THIS  APPLICAT10N.P«eAFPt.lCATI0N  ARE  tRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORI2ED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  ANO  THE  APPLICANT  IWILL  COeiPlY  YinTH  THE  AHACHEO  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


b  Title 
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INSTRUCTIONS  FOR  THF  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry:  Item:  Entrv: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4'  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
org»nixatioaal  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 

^        person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  at 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
pipvided. 

8.  Cheek  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
%rith  a  projected  completion  date. 

.  J  .  —  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  ooa  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  First  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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so  that  application  can  be  made 

or  more  grant  programs.  In  pre- 

adhere  to  any  existing  Federal 

^oidelines  which  prescribe  how  and 

amounts  should  be  separately 

functions  or  activities  within  the 

programs,  grantor  agencies  may 

be  separately  shown  by  function  or 

programs,  grantor  agencies  may 

wn  by  function  or  activity.  Sections 

inc!.ide  budget  estimates  for  the 

except  when  applying  for  assistance 

i^ral  authorization  in  annual  or 

od  increments.  In  the  latter  case, 

I  na  D  should  provide  the  budget  for 

(usually  a  year)  and  Section  E 

need  for  Federal  assistance  in  the 

periods.  AH  applications  should 

wn  by  the  cSject  class  categories 

of  Section  B. 


Fed* 


psriod 
ths 


Section  A.  Budg'  rt  Summary 

Lines  1-4,  Colum  ns  ;a)  and  (o) 

For  applications  {crtaining  to  a  single  Federal  grant 

program  (Feder  i\  Domestic  Assistance  Catalog 
requiring  a  functional  or  activity 
on  Line  1  under  Column  (a)  the 
title  and  the  catalog  number  in 


number)  and  not 
breakdown,  enter 
catalog  program 
Column  (b). 

For  applicatiot  s  pertaining  to  a  single  program 
requiring  budget  ameunts  by  multiple  functions  or 
activities,  enter  ti  le  name  of  each  activity  or  function 
on  each  line  in  Co  umn  (a),  and  enter  the  catalog  num- 
ber in  Column  (b)J  For  applications  pertaining  to  mul- 
tiple programs  wY  ere  none  of  the  programs  require  a 
breakdown  by  furction  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Ctlumit  (a)  and  the 
respective  catalogjnumber  on  each  line  in  Column  (b). 

For  applicatioris  pertaining  to  multiple  programs 
where  one  or  mor  t  programs  require  a  breakdown  by 
function  or  activity',  prepare  a  separate  sheet  for  each 
program  requirin  i  the  breakdown.  Additional  sheets 
should  be  used  \ihen  one  form  does  not  provide 
adequate  space  fc  r  all  breakdown  of  data  required. 
However,  when  m  are  than  one  sheet  is  used,  the  first 
page  should  provi<  e  the  summary  totals  by  programs. 

Lines  1-4,  Colum  is  (e)  through  (g.) 
For  new  applicatic  ns,  leave  Columns  (c)  aad  (d)  blank. 
For  each  line  ent-y  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  <g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (us  oally  a  year). 


Liaea  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  e9ntiniiing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Eattr  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amountCs) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Cokimns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non- Federal  funds.  In 
Cohimn  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (c)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

Line  S  —  Show  the  totab  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  a  mount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  anionnt  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A.  Column  (g),  Line  5.  For  supplemental 
grants  aad  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  Il)-(^,  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (Hon  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal ' 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
fare  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A  A  breakdown  by 
function  or  activity  is  not  necessary 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  Blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f).  Section  A 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  Hrst  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  firsi  year 

Line  15  -  Enter  the  toUls  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A  A 
breakdown  by  function  or  activity  is  not  necessary  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years)  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants 

if  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b» 
(e)    When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object  class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency 

Line  22  -  Enter  the  type  of  indirect  rale  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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ATTA  :HMENT  D— SF  424B.  ASSURANCES— NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain 
pleas« 
to  certify 

As  the  duly  author 


o 


cor  tact 

0 


1     Has  the  legal 
assistance,  an<j 
financial  capability 
pay  the  non 
ensure  proper 
pletion  of  the  prtoject 


F>de 


Will  give  the  i 
General  of  the 
the  State,  throi 
access  to  and 
books,  papers, 
and  will  establish 
accordance  wi 
standards  or 


itj 


authority  to  apply  for  Federal 
the  institutiona],  managerial  and 
(including  funds  sufTicient  to 
ral  share  of  project  costs)  to 
jlanning,  management  and  corn- 
described  in  this  application. 

warding  agency,  the  Comptroller 

United  States,  and  if  appropriate, 

gh  any  authorized  representative, 

right  to  examine  all  records. 

documents  related  to  the  award: 

a  proper  accounting  system  in 

generally  accepted  accounting 

directives. 


the 
(r 


ag(  incy 


Will  establish 
from  using  th< 
constitutes  or 
or  organizational 
gain. 


lafeguards  to  prohibit  employees 

ir  p«sitions  for  a  purpose  that 

pi  esents  the  appearance  of  personal 

conflict  of  interest,  or  personal 


ard 


Will  initiate 
applicable  time 
the  awarding 


(f 


Will   comply 
Personnel  Act 
relating  to  pres<  r 
for  programs  fmded 
statutes  or  regu 
OPM's  Standard 
Administration 


Will  comply  wi 
nondiscriminat 
limited  to:  (a) 
1964  (PL  88 
on  the  basis  of 
Title  IX  of  the 
amended  (20  U 
which  prohibits 
(c)  Section  504 
amended  (29  U 
crimination  on 
Discrimination 
USC§§  6101- 
ination  on  the 


ba; 
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ASSURANCES  —  MON-CONSTRUCTION  PROGRAMS 


these  assurances  may  not  be  applicable  to  yeur  project  or  program.  If  you  have  questions. 
'Kt  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
additional  assurances  Ifsuch  is  the  case,  you  will  be  notified. 

:ed  representative  of  the  applicant  1  certify  that,  the  applicant: 


complete  tbe  work  within  the 
frame  after  receipt  of  approval  of 


ag;ncy. 


with   the    Intergovernmental 

1970  (42  use.  J5  4728-4763) 

ibed  standards  for  merit  systems 

under  one  of  the  nineteen 

ations  specified  in  Appendix  A  of 

for  a  Merit  System  of  Personnel 

5  C.FR.  900,  Subpart  F). 


all  Federal  statutes  relating  to 

on.  These  include  but  are  not 

Title  VI  of  the  Civil  Rights  Act  of 

3f  2)  which  prohibits  discrimination 

ace,  color  or  national  origin;  (b) 

EJlucation  Amendments  of  1972,  as 

C.  5§  1681-1683,  and  1685-1686), 

liscrimination  on  the  basis  of  sex; 

olthe  Rehabilitation  Act  of  1973,  as 

5  C.  J  794),  which  prohibits  dis- 

te  basis  of  handicaps;  (d)  the  Age 

Act  of  1975,  as  amended  (42 

107),  which  prohibits  discrim- 

sofa^; 


(e)the  Drug  Abuse  Office  and  Treatment  Act  W 
1972  (PL  92  255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (H 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
PreverUion,  Treatment  and  Rehabilitation  Act  of 
1970  (PL  91  616),  as  amended,  relating  to 
noodiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  J§  523  and  527  of  the  Public  Health 
Service  Aa  of  1912  (42  US  C  290  dd  3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (hi  Title 
VIII  of  the  Civil  Rights  Act  ef  1968  (42  U  S  C  § 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specilk  statute(s)  under  whic+i 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  .requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  fl  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  partici(>ation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  J§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Baoon  Act  (40  U  S  C  §§  276a  to  27fia 
7),  the  Copeland  Act  (40  U  SC  §  276c  and  18 
use  §§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  §§  327  333). 
regarding  labor  standards  for  federally  assisti-d 
construction  subagreements 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 

.  Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acqui^iL^un  is  910,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notiAcation  of  violating 
facilities  pursuant  to  EO  1 1738,  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
1 1988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  §}  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  SC  i 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended,  (P.L  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P.L 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  SS  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16  use  469a-l  etseq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U  S  C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  a  ward  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  SC.  $J  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
stnictures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SiGNATURC  Of  AUTHOmZEO  CERTIf  Y1NG  OfKlAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


SF  «2«a    *«'Mi  Sk* 


OMS  Approved  No.  0341.0041 

Attachment  E  BUDGET  INFORMATION —  Construction  Programs 

MOTl:    CtrUin  Fedtral tssisUiKt  progrtms  rtquire  »ddition*l  compuUtiont  to  »frivt»t  C/i«  ftdtr»l  ihtit  of  proftct  (OSts  •Ugiblt  for  ptrtkipttion.  H  such  is  (/>•  mm  you  will  bt  notifitc. 


e» 
ui 


COST  CLASSIFICATION 

a.ToulCost 

b.  Costs  Not  Allowable 
for  Participation 

c.  Total  Allowable  Costs 
(Column  a-b) 

1.     Adminittutiv««ndl«9«l«ip«nMS 

S                                             .00 

S                                             .00 

S                                             .00 

2.     L«nd,  itructurct,  rights-of-way,  «ppr«iMls,  ate 

S                                                .00 

S                                             .00 

S                                                .00 

3.     MIocationtxpcnMtandpaymtnM 

S                                           .00 

i                                             .00 

S                                             40 

4.     Archit«<tural  and  enginocring  fees 

s                                00 

S                                             .00 

S                                             .00 

5.     OthOf  architectural  and  cnginMrmgfMt 

S                                             .00 

S                                             .00 

S                                             .00 

C.     PreioctintptctionfMS 

S                                             .00 

S                                           .00 

S                                             .00 

7.     Sitt  work 

S                                             .00 

S                                           .00 

S                                             .00 

t.     0*moiition  and  removal 

$                                             .00 

S                                             .00 

S                                             .00 

9.     Construction 

S                                             .00 

$                                             .00 

%                                             .00 

10.   Equipment 

S                                              .00 

S                                           .00 

t                                             .00 

11.  Miscellaneous 

$                                             .00 

$                                             .00 

S                                             .00 

12.   SUBTOTAL 

S                                           .00 

$                                             M 

$                                             .00 

13.  Contingencies  (sum  of  lines  1-11) 

$                                              00 

%                                                 .00 

S                                             .00 

14.    SUBTOTAL 

S                                           .00 

$                                             .00 

$                                             .00 

IS.  Protect  (program)  iTKOme 

S                                           .00 

S                                           .00 

$                                             .00 

K.   TOTAL  raOJEa  COSTS  (subtract  #1Sfrom  #  14) 

S                                             .00 

S                                             .00 

S                                           .00 

f 

EOERAL  FUNDING 

17.   federal  assistance  requested,  calculate  as  follows:       Enter  eligible  costs  from  line  11 
(ConsuK  Federal  agency  for  Federal  percentage  share). 
E  ntcr  the  resulting  Federal  share. 

k  MuHiplyX % 

S                                           00 

I 
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INSTRUCTIONS  FOR  THE  SF-424C 


This  sheet  is  to  be  used  for  the  following  types  of  applications:  (1)  "New"  (means  a  new  [previously  unfunded) 
assistance  award);  (2)  "Continuation"  (means  funding  in  a  succeeding  budget  period  which  stemmed  from  a 
prior  agreement  to  fund);  and  (3)  "Revised"  (means  any  changes  in  the  Federal  government's  financial 
obligations  or  contingent  liability  from  an  existing  obligation).  If  there  is  no  change  in  the  award  amount 
there  is  no  need  to  complete  this  form.  Certain  Federal  agencies  may  require  only  an  explanatory  letter  to 
effect  minor  (no  cost)  changes.  If  you  have  questions  please  contact  the  Federal  agency. 


Column  a.  —  If  this  is  an  application  for  a  "New" 
project,  enter  the  total  estimated  cost  of  each  of  the 
items  listed  on  lines  1  through  16  (as  applicable) 
under  "COST  CLASSIHCATIONS." 

If  this  application  entails  a  change  to  an  existing 
award,  enter  the  eligible  amounts  approvtd  undtr 
the  previous  award  for  the  items  under  "COST 
CLASSIFICATION." 

Column  6.  — If  this  is  an  application  for  a  "New" 
project,  enter  that  portion  of  the  cost  of  each  item  in 
Column  a.  which  is  net  allowable  for  Federal  assis- 
tance. Contact  the  Federal  agency  for  assistance  in 
determining  the  allowability  of  specific  costs. 

If  this  application  entails  a  change  to  an  existing 
award,  enter  the  adjustment  [■*■  or  (-)]  to  the 
previously  approved  costs  (from  column  a.)  reflected 
in  this  application. 

Column  e.  —  This  is  the  aet  of  lines  I  through  16  in 
columns  "a."  and  "b." 


Line  1  —  Enter  estimated  amottnts  needed  to  cover 
administrative  expenses.  Do  not  include  costs  which 
are  related  to  the  normal  functions  of  government. 
Allowable  legal  costs  arc  generally  only  those 
associated  with  the  purchase  of  land  which  is 
allowable  for  Federal  participation  and  certain 
services  in  support  of  construction  of  the  pngect 

Line  2  —  Enter  estimated  site  and  rifht(8)-of-way 
acquisition  costs  (this  includes  purchase,  lease, 
and/or  easements). 

Line  3  —  Enter  estimated  costs  related  to  relocation 
advisory  assistance,  replacement  housing, 
relocation  payments  to. displaced  persons  and 

businesses,  etc. 


Line  4  —  Enter  estimated  basic  engineering  fees 
related  to  construction  (this  includes  start-up 
services  and  preparation  of  project  performance 
work  plan). 

Line  5  —  Enter  estimated  engineering  costs,  such  as 
surveys,  tests,  soil  borings,  etc. 

Line  6  —  Enter  estimated  engineering  inspection 
costs. 

Line  7  —  Enter  estimated  costs  of  site-  preparation 
and  restoration  which  are  not  included  in  the  basic 
construction  contract. 

Line  9  —  Eater  estimated  cost  of  the  construction 
contract 

Line  10  —  Enter  estimated  cost  of  office,  shop, 
laboratory,  safety  equipment,  etc.  to  be  used  at  the 
facility,  if  such  costs  are  not  included  in  the 
construction  contract. 

Line  It—-  Enter  estimated  miscellaneous  costs. 

Line  12 — ToUl  of  items  I  though  1 1. 

Line  t3  —  Enter  estimated  contingency  costs 
(Consuh  the  Federal  agency  tee  the  percentage  of  the 
estimated  construction  cost  to  use.) 

Line  J4 —Enter  the  toUl  of  lines  12  and  13. 

Line  i5  —  Enter  estimated  program  income  to  be 
earned  daring  the  grant  period,  e.g.,  salvaged 
materials,  etc. 

Z4ite  tS — Subtract  line  15  from  tine  14. 

Item  17  —  This  block  is  for  the  computation  of  the 
Federal  share.  Multiply  the  total  allowable  project 
costs  from  line  16.  column  "c."  by  the  Federal 
percentage  share  (this  may  be  up  to  100  percent; 
consult  Federal  agency  for  Federal  percentage 
share)  and  enter  the  product  on  line  1 7. 
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Note: 


Certain  of 
please  contact 
applicants 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant 


the 


1.     Has  the  legal 
assistance,  and 
financial  capabi 
pay  the  non-Fe  I 
ensure  proper 
completion  of 
application. 

2  Will  give  the  aviard 
General  of  the  I 
the  State,  throu^  h 
access  to  and 
books,  papers, 
assistance;  and 
system  in  accorjda 
accounting  slan^ 

3  Will  not  dispose 
the  terms  of  thfc 
interest  in  th 
permission  and 
agency   Will  redord 
title  of  real  prop<  rty 
agency  directive  i 
the  title  of  real 
part  with  Fede 
nondiscriminaticin 
project. 


Will   comply   wi 
assistance  aware  i 
drafting,  review 
plans  and  specifiilat: 

Will  provide  a|n 
adequate  engi 
construction  site 
conforms  with  tlje 
tions  and  will  fur 
other  information 
assistance  award 


Will  initiate  anc 
applicable  time  ( 
the  awarding  age  icy 

Will  esUblish 
from  using  thei 
constitutes  or  pr^ents 
or  organizationa 
gain 
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ASSURANCES  —  CONSTRUCTION  PROGRAMS 


hese  assurances  may  not  be  applicable  to  your  project  or  program,  If  you  have  questions, 
the  Awarding  Agency.  Further,  certain  federal  assistance  awarding  agencies  may  require 
certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


uthority  to  apply  for  Federal 
he  institutional,  managerial  and 
ity  (including  funds  sufTicient  to 
eral  share  of  project  costs)  to 
planning,  management  and 
he  project  described  in  this 

ing  agency,  the  Comptroller 

nited  States,  and  if  appropriate, 

any  authorized  representative, 

right  to  examine  all  records, 

or  documents  related  to  the 

ill  establish  a  proper  accounting 

nee  with  generally  accepted 

d^rds  or  agency  directives. 

of,  modify  the  use  of,  or  change 
real  property  title,  or  other 
site  and  facilities  without 

nstructions  from  the  awarding 

the  Federal  interest  in  the 

in  accordance  with  awarding 

and  will  include  a  covenant  in 

iroperty  acquired  in  whole  or  in 

1  assistance  funds  to  assure 

during  the  useful  life  of  the 


th   the   requirements  of  the 
ing  agency  with  regard  to  the 
and  approval  of  construction 
ions. 


d  maintain  competent  and 

leering   supervision   at   the 

Lo  ensure  that  the  complete  work 

approved  plans  and  specifica- 

nish  progress  reports  and  such 

as  may  be  required  by  the 

ng  agency  or  State 


complete  the  work  within  the 
ame  after  receipt  of  approval  of 
6-  »cy. 

safeguards  to  prohibit  employees 

eir  positions  for  a  purpose  that 

sents  the  appearance  of  personal 

conflict  of  interest,  or  personal 


8.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S  C.  §!  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

9.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C.  5J  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

10.  Will  comply  with  all  Federal  statues  relating  to 
non-discrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  [X  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §S  1681-1683,  and  1685- 
1686)  which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U  S.C.  §  794)  which  prohibit 
discrimination  of  the  basis  of  handicaps;  (d)  the 
Age  Discrimination  Act  of  1975,  as  amended  (42 
use.  §§  6101-6107)  which  prohibits  discrimi- 
nation on  the  basis  of  age;  (e)  the  Drug  Abuse 
Office  and  Treatment  Act  of  1972  (P.L.  93-255),  as 
amended,  relating  to  non-discrimination  on  the 
basis  of  drug  abuse;  (f)  the  Comprehensive 
Alcohol  Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  of  1970  (PL. 
91-616),  as  amended,  relating  to  nondiscrimi- 
nation on  the  basis  of  alcohol  abuse  or  alcoholism, 
(g)  a  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  use.  290  dd-3  and  290  ee-3),  as 
amended,  relating  to  confidentiality  of  alcohol  and 
drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  US  C.  $  3601  et  seq  ), 
as  amended,  relating  to  non-discrimination  in  the 
sale,  rental  or  financing  of  housing;  (i)  any  other 
non-discrimination  provisions  in  the-  specific 
statute(s)  under  which  application  for  Federal 
assistance  is  being  made,  and  (j)  the  requirements 
on  any  other  non-discrimination  Statute(s)  which 
may  apply  to  the  application. 


Standard  Fotm  4240     |4  88) 
Prescribed  by  OMB  Circulat  A- 102 
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11.  Will  comply,  or  tui  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provides  for  fair  and  equitable  treatment 
of  persons  displaced  or  whose  property  is 
acquired  as  a  result  of  Federal  and  federally 
assisted  programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

12.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  If  1501-1508  and  7324-7328)  which 
limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

13.  Will  comply,  as  applicable.vwith  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  il  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
use.  f  874).  the  Contract  Work  Hours  and 
Safety  SUndards  Act  (40  U.S.  if  327-333) 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 

14.  Will  comply  «i^  the  flood  insurance  purchase 
requirements  of  S^tion  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood 
hazard  area  to  participate  in  the  program  and  to 
purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000 
or  more. 

15.  Will  comply  with  environmental  standards 
which  may  be  prescribed  pursuant  to  the 
following:  (a)  institution  of  environmental 
quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190) 
and  Executive  Order  (EO)  1 1514;  (b) 


Environmental  Policy  Act  of  1969  (PL.  91-190) 
and  Executive  Order  (EO)  11514;  (b)  notiflcation 
of  violating  facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO  1 1990,  (d) 
evaluation  of  flood  hazards  in  Hoodplains  in 
accordance  with  EO  11988.  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16  U  S  C 
H  1451  et  seq  ),  (0  conformity  of  Federal  actions 
to  State  (Clean  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clean  Air  Act  of  1955.  as 
amended  (42  U  S  C  }  7401  et  seq  );  (g)  protection 
of  underground  sources  of  drinldng  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended,  (P  L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended.  (P  L  93-205). 

16.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use  a  1271  et  seq  )  related  to 
protecting  components  or  potential  components 
of  the  national  wild  and  scenic  rivers  system 

17.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  Nationai 
Historic  Preservation  Act  of  1966,  as  amended 
(16  use.  470),  EO  11593  (identification  and 
preservation  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq  ). 

18.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accc.-dance  with  the 
Single  Audit  Act  of  1984. 

19.  Will  comply  with  all  applicable  requirements  of 
all  other  Federal  laws.  Executive  Orders, 
regulations  and  policies  governing  this  program 


SIGNATUKE  Of  AUTHORI2E0CERTIFVING  OFf(CIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBWITTEO 
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Attachment  G — State  Single  Points  of  Contact 

Alabama 

Mrs.  Monceli  Thomell  State  Single  Point  at 
Contact.  Alabama  departmant  of  Econamic 
&  Community  Affaire.  3466  Norman  Bridge 
Road,  Post  Office  Bqx  250347.  Moatgoraery. 


Alabama  36125-034: 
8905 


Arizona 


SUte 
M.  Centni  Avenue, 
Arizona  85012. 


,  teiephone  (205)  284- 


Manager.  State 

of  IntergovernmeRtal 
of  Finance  and 
Box  3278.  Little  Rock. 
ne  (501)  371-1074 


Ms.  Janice  Dunn,  Arizona 
Clearinghouse.  3800 
Fourteenth  Floor.  Phbenix. 
telephone  (602)  280-i315 

Arkansas 

Mr.  Joseph  Gillesbie, 
Clearinghouse,  Office 
Service,  Department 
Administration.  P.O. 
Arkansas  72203,  tele^ho 

California 

Glenn  Stober,  Grants  Qoordinator.  Office  of 
Planning  and  Research.  1400  Tenth  Street. 
Sacramento.  Califonjia  96914.  telephone 
(916) 323-7480 

Colorado 

State  Single  Point  of 
Clearinghouse.  Division 
Government.  1313  Sh  erman 
520,  Denver,  Coloradp 
(303)  866-2156 

ConiMcticut 

Under  Secretary,  Attn: 

Review  coordinator.         ^ 

Planning  Division.  Office  of  Policy  and 
Management.  80  Wa5hington  Street, 
Hartford,  Connecticu  06106-4459. 
telephone  (203)  566-3^10 

Delaware 

sing! 


Cditact 


SUte 
of  Local 

Street.  Room 
80203,  teiephone 


IntergovemmentaJ 

2ompr«heiuiv8 


Francine  Booth,  State 
Executive  Departmenk, 
Building.  Dover.  Delaware 
(302)  736-3326 


District  of  Columbia 

Lovetta  Davis,  State  Siilgli 
Executive  Office  of  th  b 
Intergovernmental  Re  a 
District  Building.  135C 
Avenue.  N.W..  Washington, 
telephone  (202)  727-9 


Florida 

Karen  McFarland,  Diredtor 
Clearinghouse,  Execu 
Governor.  Office  of  PI  anning 
Budgeting,  The  Capital, 
Florida  32399-0001 
8114 


Georgia 

Charles  H.  Badger,  Adn^inistrator, 
State  Clearinghouse. 
Street.  S.W.,  Atlanta, 
telephone  (404)  656-3^5 

Hawaii 


Mr.  Harold  S.  Masumot(  i, 
Office  of  State  Planning 
Planning  and  Econom  c 
Olfice  of  the  Govemo  ■, 


e  Point  of  Contact 
,  Thomas  Collins 
19903.  telephone 


e  Point  of  Contact 
Mayor,  Office  of 
tions.  Room  416, 

Pennsylvania 

D.C.  20004, 

11 


Florida  State 
ive  Office  of  the 

and 
.  Tallahassee. 

one  (904)  488- 


te  eph 


.  Georgia 
70  Washington 
[Georgia  30334. 


Acting  Director, 
.  Department  of 
Development 
State  Capitol. 


Honolulu.  Hawaii  96813,  telephone  (808) 
54«-3(ne  or  548-3065 

QUnaia 

Tom  Berkshire.  State  Single  Point  of  Contact, 
Office  of  the  Governor,  Stale  of  Illinois, 
Springfield.  Illinou  82706.  telephone  (217) 
782-8630 

Indiana 

Frank  Sullivaa  Budget  Director,  State  Budget 
Agency.  212  State  Houac,  Indianapolis, 
Indiana  46201  telephone  (317)  232-5610 

Iowa 

Steven  R.  McCann.  Division  for  Community 
Progieas,  Iowa  Department  of  Economic 
Development  200  East  Grand  Avenue,  Des 
Moinea.  Iowa  50309,  telephone  (51^  281- 
3725 

Kantucky 

Robert  Leonard.  State  Single  Point  of 
Contact  Kentucky  State  Clearinghouse, 
2nd  Floor  Capital  Plaza  Tower.  Frankfurt. 
Kentucky  40601.  telephone  (502)  564-2382 

Maina 

State  Siagte  Point  of  Contact  Attn;  Joyca 
Banaon.  State  Planning  O^ice,  State  Howe 
SUtion  »38,  Augosta,  Maine  04333. 
telephone  (207)  288-8281 

Mvylaiid 

Mary  Abrams.  Chief,  Maryland  State  - 
Clwfftnghonse,  Department  of  State 
Planning.  301  We«t  Preston  Street 
Baltimore,  Maryland  21201-2365,  telephone 
(301)225-4400 

Massachusetts 

State  Single  Point  of  Contact,  Attn:  Beverly 
Boyle,  Executive  Office  of  Communities  & 
Development  100  Cambridge  Street  Room 
1803.  Boston.  Massachusetts  02202, 
telephone  (617)  727-7001 

Michigan 

Milton  O.  Waters.  Director  of  Operations, 
NCchigan  Neighborhood  Builxlers  Alliance, 
Michigan  Department  of  Commerce, 
telephone  (517)  373-7111 

Please  direct  correspondence  to:  Manager, 
Federal  Project  Review,  Michigan 
Department  of  Commerce,  Michigan 
Neighborhood  Builders  Alliance.  P.O.  Box 
30242.  Lansing.  Michigan  48909,  telephone 
(517)  373-6223 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and  Administration, 
Office  of  Policy  Development,  421  West 
Pascagoula  Street  Jackson.  Mississippi 
39203,  telephone  (601)  960-4280 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  Division  of 
General  Services,  P.O.  Box  809,  Room  430, 
Tnmian  Building,  Jefferson  City,  Missouri 
65102.  telephone  (314)  751-4834 

Montana 

Deborah  Stanton,  State  Single  Point  of 
Contact  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 


Program  Planning.  Capitol  Station.  Room 
202-State  Capitol  Helena.  MonUna  S9620. 
telephone  (406)  444-5522 

Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex.  Carson 
City.  NV  897ia  Attn:  John  B.  Walker. 
Clearinghouse  Coordinator 

N«w  Hampafaka 

Jeffery  H.  Taylor,  Director,  New  Hampshire 
Office  of  SUte  Planning.  Attn: 
Intergovernmental  Re\new  Process/James 
£.  Bieber.  2V^  Beacon  Street  Concord.  New 
Hampahire  03301.  (elepfaooe  (803)  271-2155 

New  Jersey 

Barry  SkokowskI,  Director.  Division  of  Local 
Government  Services,  Department  of 
Community  Affairs.  CN  603,  Trenton.  New 
Jersey  08K5-M03,  telephone  (609)  292-6613 
Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process,  Division  of  Local  Government 
Services,  CN  80S,  Ttenton.  New  jersey  OB62»- 
0603,  telephone  (800)  282-6025. 

New  Mexico 

Dorothy  E.  (Duffy)  Rodriguez,  Deputy 
Director,  SUte  Budget  Divisioa 
Department  of  Finance  &  Administration, 
Room  190,  Bataan  Memorial  Building, 
Santa  Fe.  New  Mexico  87503.  telephone 
(505)  827-^840 

New  York 

New  York  State  Clearinghouse.  Diviaioa  of 
the  Budget  SUte  CapitoL  Albany.  New 
York  12224,  Ulepkooe  (S16)  474-1805 

North  Carolina 

Mrs.  Chrys  Baggett  Director, 
Intergovernmental  Relations,  N.C. 
Department  of  Administration,  116  W. 
Jones  Street  Raleigh.  North  Carolina  27811, 
telephone  (919)  0499 

North  DakoU 

William  Robinson,  State  Single  Point  of 
Contact  Office  of  Intergovernmental 
Affairs,  Office  of  Management  and  Budget 
14th  Floor,  SUte  Capitol.  Bismarck.  North 
Dakota  58505,  telephone  (701)  224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management  30  East  Broad  Street  34th 
Floor.  Columbus,  Ohio  43266-0411, 
telephone  (614)  466-0698 

Oklahoma 

Don  Strain,  State  Single  Point  of  Contact 
Oklahoma  Department  of  Commerce, 
Office  of  Federal  Assistance  Management 
6601  Broadway  Extension,  Oklahoma  City, 
Oklahoma  73116.  telephone  (405)  843-9770 

Oregon 

Attn:  Dolores  Streeter,  State  Single  Point  of 
Contact  Intergovernmental  Relations 
Division.  State  Clearinghouse,  155  Cottage 
Street  NE.,  Salem.  Oregon  97310,  telephone 
(503)  373-1998 
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Pennsylvania 

Sandra  Kline,  Project  Coordinator, 
Pennsylvania  Intergovernmental  Council, 
P.O.  Box  11880,  Harrisburg,  Pennsylvania 
17108.  telephone  (717)  783-3700 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director. 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning,  265 
Melrose  Street,  Providence,  Rhode  Island 
02907,  telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning 

South  Carolina 

Danny  L  Cromer,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room  477. 
Columbia,  South  Carolina  29201,  telephone 
(803)  734-0493 

South  Dakota 

Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501. 
telephone  (605)  773-3212 

Tennessee 

Charles  Brown,  State  Single  Point  of  Contact, 
State  Planning  Office.  500  Charlotte 
Avenue,  309  )ohn  Sevier  Building, 
Nashville,  Tennessee  37219,  telephone  (615) 
741-1678 

Texas 

Tom  Adams,  Governor's  Office  of  Budget  and 
Planning,  P.O.  Box  12428,  Austin,  Texas 
78711,  telephone  (512)  463-1778 


UUh 

Utah  State  Clearinghouse,  Attn:  Carolyn 
Wright,  Office  of  Planning  and  Budget. 
State  of  Utah.  116  State  Capitol  Building. 
Salt  Lake  City,  Utah  84114,  telephone  (801) 
538-1547 

Vermont 

Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  telephone  (802) 
828-3326 

Washington 

Marilyn  Dawson,  Washington 
Intergovernmental  Review  Process, 
Department  of  Community  Development. 
9th  and  Columbia  Building,  Mail  Stop  GH- 
51,  Olympia,  Washington  98504-4151, 
telephone  (206)  753-4978 

West  Virginia 

Fred  Cutlip.  Director,  Community 
Development  Division,  Governor's  Office  of 
Community,  and  Industrial  Development, 
Building  #6,  Room  553,  Charleston,  West 
Virginia  25305,  telephone  (304)  348-4010 

Wisconsin 

lames  R.  Klauser,  Secretary,  Wisconsin 
Department  of  Administration,  101  South 
Webster  Street,  GEF  2,  P.O.  Box  7864, 
Madison.  Wisconsin  53707-7864.  telephone 
(608)  266-1741 

Please  direct  correspondence  and 
questions  to:  William  C.  Carey,  Section  Chief, 
Federal-State  Relations  Office.  Wisconsin 
Department  of  Administration,  (608)  266-0267 


Wyoming 

Ann  Redman,  State  Single  Point  of  Contact. 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building.  Cheyenne,  Wyoming  82002, 
telephone  (307)  777-7574 

Territories 

Guam 

Michael ).  Reidy,  Director.  Bureau  of  Budget 
and  Management  Research,  Office  of  the 
Governor,  P.O.  Box  2950,  Agana,  Guam 
96910.  telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero. 
Chairman/Director,  Puerto  Rico  Planning 
Board,  Minillas  Government  Center,  P.O. 
Box  41119,  San  Juan,  Puerto  Rico  0094O- 
9985,  telephone  (809)  727-4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  No.  32  A  33 
Kongens  Gade,  Charlotte  Amalie.  V.I. 
00802,  telephone  (809)  774-0750 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 


=f 


Grantees  Other  Than  Individuals 


By  signing  Mnti/oi  »ubfnming  this  Appncation  or  grant  agrMmant.  Via  oranlaa  ia  provfding  tht  earlification 
MtOUlbatOML       I  ,      '  >-  -m 

This  cenificatjod  is  required  by  regiJatwM  impicineaui^  the  Dnig-Fre«  Workplace  Aa  of  1988, 45  CFR  Pa^ 
F.  The  reguJatJom,  published  ia  the  May  25, 1990  Federal  Re«lsUr,  re^juire  ccrtificatioa  by  pantees  Uui  they  will  mainiaiB 
>  drug- free  wor Itplace  The  certification  set  out  below  is  a  material  repretenutioo  of  faa  upon  which  reliance  will  be  placed 
when  the  Departmooi  of  Health  and  Human  Service*  (HHS)  detennints  to  award  the  graat.  If  it  is  later  determined  that 
the  grantee  knowiaily  rendered  a  false  ccnif)cation,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Goverwnent.  may  uken  action  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violatioa  of  the  certificatjoii  ihall  be  grouads  for  auspcnsion  of  payments, 
suspeasioo  or  term^iaiioD  of  granis,  or  govenunemwide  taspensioo  or  debarment. 

Workplaces  uad^r  grants,  for  grantees  other  than  individual,  oeed  not  be  identified  oa  the  certificatioa.  If  known,  they 
may  be  identified  in  the  grant  appbcatioo.  If  the  grantee  does  no<  jdeatify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  nd  applicaiion,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  availablt  for  Federal  inspection.  Failure  to  identify  all  known  workplacca  constitutes  a  violation  of  the  grantee's 
drug-free  workp>lac<  requirements. 

Workplace  idenllficalioiis  mutt  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takfs  place  Categorical  descriptions  may  be  used  (e^.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  depanmenlj  while  in  operation,  Sute  employees  in  each  local  ODcmploymeaf  oCQce,  performers  in  concert  halls  or 
radio  studj  OS.) 

if  the  workplace  i  dentified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  p  eviously  identified  the  workplaces  in  question  (see  above). 

Dcfuiiiions  of  te  ms  in  the  Nonprocurement  Suspeasioo  and  Debarment  common  ruk  ud  Drug-Free  Workplace 
common  rule  apply  o  this  certification.  Grantees'  aiteotioo  is  called,  in  particular,  to  the  following  defmitions  from  these 
rules: 

'CaotralM  rabsiaixT'  means  a  controlled  substance  ia  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defmed  by  regulation  (21  CFR  1308  11  through  1308.15). 

'CoBvictJon'  meam  a  fmdiag  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  respcnsibiLty  to  determine  violations  of  the  Federal  or  Stale  criminal  drug  staniies; 

'Criminal  drug  Statute'  means  a  Federal  or  non-Federal  crimifial  statute  involving  the  aianufacture,  distribution, 
dispensing,  use,  or  pio&scssion  of  any  controlled  substance; 

"Employee'  mcai«  the  employee  of  a  grantee  directly  engapd  in  the  performance  of  work  under  a  grant,  including  (i) 
All  "direct  charge*  elnployees;  (ii)  all  'indirect  charge'  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  |  ^ant.  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grar  and  who  are  on  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  vol  iintcers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  coniraaors  not  on 
the  grantee's  payroll  or  employees  of  subrecipients  or  subconuactors  in  covered  workplaces). 

Tht  grarrtaa  ceriifitt  that  H  will  or  will  continut  to  provide  •  drug-frat  worltplace  by: 

(a)  Publishing  a  tfatemenl  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  poiicssion  or 
use  of  a  controlled  s|»b«ance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Esiabliihing  an  ongoing  drug-free  awareness  program  to  inform  employees  about; 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  ouintaining  a  drug-free  workplace;  (3)  Ar\ 
available  drug  counseling,  rehabihtation.  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  renuiremeni  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copv  of  the 
statement  required  oy  paragraph  (a); 

(d)  Notifying  the  fcmployee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  Vili: 

(1)  Abide  by  th^  terms  of  the  statement,  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  coBviction  for  a  violation 
of  a  cnminal  drug  st»tute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Noufyicg  the  tetncy  in  wiiimg.  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  oiherwi  ,s  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employee*  must  provide  notice, 
including  position  tit  e,  to  every  grant  officer  or  other  de*ipiee  on  whose  grant  activity  the  conviaed  employee  was  working, 
unless  the  Federal  i  igency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  Dumbe^(s)  of  each  affected  grant; 

(Contir.utd  on  rr^tnt  side  of  this  sheet) 
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(f)  Taking  one  of  the  following  kctioat,  within  30  calendar  dayi  of  recdviag  notice  under  tobparagraph  (d)(2),  with 
respect  to  any  employee  who  it  to  oonwcted: 

(1)  Taking  appropriate  perMonel  action  gainst  uich  an  employee,  up  to  and  inrhiding  terminatinn,  ooosisteni  with  the 
Tcquiremenu  of  the  Rehabilitation  Aa  of  1973,  at  amended;  or,  (2)  Requiring  tvch  employee  to  participate  tatisfaoorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  beahh,  law 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  throvi^  implemeatatioe  of  paragraphs  (a), 
(b),(c).(d),(e)and(0. 

The  gciniM  may  Insert  ki  tht  spec*  providad  btiow  the  slte(s)  lor  tlM  performsnc*  ol  wort  dona  In 
connection  with  tha  specific  grant  (use  atuchments.  If  needed): 


Place  of  Pnformaacc  (Street  address.  City,  County,  Sute,  ZIP  Code). 


Ouck  __  if  there  are  workplaces  on  file  tha  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  7&S3S(a)(l)  and  (b)  provide  thai  a  Federal  sgtaqr  may  dengnte  a  oeaird  reonpt 
point  for  STATE-WIDE  AND  STATE  AGENCY-WIDE  certifications,  and  fior  aotificalioa  of  criminal  dmg  caanaaxm. 
For  the  DqjartmenI  of  Heahh  and  Hmnaa  Services,  the  central  receipt  point  it:  Diviooa  of  Graatt  Maaageaeat  and 
Oversight,  Office  of  Management  and  Aoqoisition,  Department  of  Health  and  Hamas  Servioec  Room  S17-0,  200 
Independence  Avenue,  S.W..  Washington,  D.C  2020L 


Signature 
TlUe " 


Organization, 


DCMOr«nB«2    RrrtM4»««rtfM 


BtLUNQ  COOC  41«0-«4-C 
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Attachment  I — Ceifincation  Regarding 
Debarment,  Suspetsion,  and  Other 
Responsibility  Matters — Primary 
Covered  Transactions 

By  signing  and  spbmitting  this 
proposal,  the  apphcant.  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  part  76,  cei^ifies  to  the  best  of  its 
knowledge  and  bel  ief  that  its  principals 
involved: 

(a)  Are  not  prese  ntly  debarred, 
suspended,  proposi  sd  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  department  or  agency: 

(b)  Have  not  witfcin  a  3-year  period 
preceding  this  pronosal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  i  a  connection  with 
obtaining,  attempti  ig  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction:  iriolation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  t:  left,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  staten  lents,  or  receiving 
stolen  property; 

(c)  Are  not  presei  itly  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  government  er  tity  (Federal,  State 
or  local)  with  comn  lission  of  any  of  the 
offenses  enumerate  d  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  witi  in  a  3-year  period 
preceding  this  appl  cation/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  1  )cal)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  rec  uired  above  will  not 
necessarily  result  ii:  denial  of 
participation  for  thi  s  covered 
transaction.  If  nece  isary,  the 
prospective  partici{  ant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  ce  rtification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services'  (HHS) 
determination  whet  ler  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primar]  participant  to 
furnish  a  certificafii  m  or  an  explanation 
shall  disqualify  sue  i  person  from 


participation  in  this 
prospective  primary 


IMI 


transaction.  The 
participant  agrees 


that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions", 
provided  below,  without  modification  in 
all  lower  tier  covered  transactions  and 
in  all  solicitations  for  lower  tier  covered 
actions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusions — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department 
or  agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusions — Lower  Tier 
Covered  Transactions"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Attachment  J — Restrictions  on  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress  in  connection  with 
the  awarding  of  any  Federal  contract, 
the  making  of  any  Federal  grant,  the 
agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 


modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a 
Member  of  Congress  in  connection  with 
this  Federal  contract,  grant,  loan,  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for 
subawards  at  all  tiers  (including 
subcontracts,  subgrants  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 

Statement  for  Loan  Guarantees  and 
Loan  Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with 
its  instructions. 

Signature 

Organization 

Date 

BILLING  CODE  41SO-04-M 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  13S2 
(See  reverse  for  pubik  burden  disclosure.) 


034»-004» 


1.     Type  of  Federal  Actioa: 

□  a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Z     Slatat  of  Federal  Action: 

I     I  a.  bid/offer/application 
'~—^  b.  initial  award 
c  post-award 


«.     Name  aHd  Addrcas  of  Rcpofting  Entity: 


O    Printe 


D    Subawardee 
'  Tier  .d  known: 


Congressional  District  if  known: 


S.     Federal  DepailmeniiAgency: 


X     Report  Type: 

□  a.  initial  filing 
b.  nnaterial  change 

For  Material  Change  <My: 

year  quarter 

date  of  last  report  


5.     If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congreaiiowal  Dntrict  U  known: 


7.     Federal  Program  rtame/Dcscripiion: 


Cf  DA  Number.  ifappkcMe: 


t.     Federal  Action  Number.  U  knowm 


9.     Award  Amount  if  icnown: 
S 


1(L  a.  Name  and  Address  of  Lobbying  Entity 

lit  indtvidual.  last  name,  fint  name,  Mtk 


b.  Individuab  Perfoiniing  Services  (including  addrtss  U 
different  from  No.  lOa) 
(last  name,  6rU  name.  Ml): 


CMd.  CentioulHm  Sh*tfM  SMU-A  >»>wcei»o>^ 


11.  Amount  of  Payment  (check  alt  that  appfyk 

$ Oactual       Opianned 


13.  Type  of  Payment  teficc*  atf  ifeat  jyipiy'): 


IX  Form  of  Payment  (cficc*  a«  (fMt  j^ip/yh 
D    a.  cash 

Q    b.  in-Und:  specify:  nature 

value   


a 

Q 
Q 
O 

O 

o 


a.  retainer 

b.  one-time  fee 
C  commission 
d.  contirtgent  fee 

c.  deferred 

f.  other;  specify: 


14.  Rrief  Description  of  Servke»  Pciforwwd  or  lo  be  Performed  and  Patets)  of  Service, 
or  Memberts)  contacted,  for  Payment  Indicted  in  Mem  11: 


(ncbtding  officcrtst  cmployccttt 


tmiffi  fnriiiif^  ^»-«<"  ^f*^-^  o-cimm 


IS.  Continuation  Sfccct(s)  SF-U1<A 


a  Ye* 


a  No 


14.   >< mill  n^OTMtf  *w^ 

•liici  i^m  aMck  mUmm 
II  US.C  1IU.  Ihb 


h  iii*»<ii«  kit  Mk  *«  UVC 


fer  ••>•  «w 


WMW  ■#  MBfMl  19  %  9^  pSMNy  OT  Mi  MM  MIM 


T-R--R ^i^  , 


Date:. 


.'"Fedcwi  vt*  tJmy 


I 
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INSTRUCnC  NS  FOR  COMPLETION  OF  SF-LU,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


This  disclosure  form 
initiation  or  receipt 
section  1352.  The  filia ; 
influencing  or  attempti 
employee  oi  Congres! 
SF-LLL-A  Continuation 
apply  for  both  the  initi  al 
Management  and  Bud  ;et 


b«  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 

a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C. 

of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 

ing  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 

or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 

Sheet  for  additiorval  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 

filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 

for  additional  information. 


Identify  the  typ< 
outcome  of  a 


of  covered  Federal  action  for  which  lobbying  activity  is  ar>d/or  has  been  secured  to  influence  the 
■  Federal  action. 


CO  'ered 


2.  Identify  the  stati  s  of  the  covered  Federal  action. 


Identify  the  appibpriate 
information  prev  ously 
previously  submfted 


classification  of  this  report.   If  this  is  a  fotlowup  report  caused  by  a  material  change  to  the 
reported,  enter  the  year  »nd  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
report  by  this  reporting  entity  for  this  covere-'  Federal  action. 


4.   Enter  the  full  n^me, 
known.  Check 
or  subaward 
Subawards  inclu' 


the 


Kiel 

5.    If  the  organizatio  r) 
zip  code  of  the  f:  rime 


address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier, 
but  are  not  limited  to  subcontracts,  subgranis  and  contract  awards  under  grants. 


Enter  the  name 
level  below 


agen:7 

7.  Enter  the  Federa 
Catalog  of  Fed<fat 


filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  city,  state  and 
Federal  recipient.  Irtdude  Congressional  District,  if  known. 

the  Federal  agency  making  the  award  or  loan  commitment.    Include  at  least  one  organizational 
name,  if  known.  For  example,  Department  of  Transportation,  United  States  Coast  Guard. 


commitments. 


program  name  or  description  for  the  covered  Federal  action  (item  1).    If  known,  enter  the  full 
Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 


Enter  the  most 
Request  for  Pro(0' 
grant,  or  loan  avjrard 
prefixes,  e.g., ' 


•  ppropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g., 
sal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
'  numl>er;  the  application/proposal  control  number  assigned  by  the  Federal  agency).    Include 
DE-90-001." 


"RIP' 


9.   For  a  covered  Fetferal 
Federal  amount 


(if 


10.  (a)  Enter  the  full 
identified  in  i 


action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

name,  address,  city,  state  ar>d  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
tfcm  4  to  influence  the  covered  Federal  action. 


(b)Enter  the  hjll 
Enter  Last  Narhe, 


tumes  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 
First  Name,  and  Middle  Initial  (Ml). 


11. 


Enter  the  amoun  I 
lobbying  entity 
all  boxes  that 
to  be  made. 


of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 

(i^em  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 

If  this  is  a  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned 


ap>ly. 


12.  Check  the 

specify  the  natur ; 


appn^riate  box<es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution, 
ai>d  value  of  the  in-kind  payment. 


13.  Check  the  appro  (riate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 


14.  Provide  a  specifi : 
perform,  arid  the 
actual  contact  \ 
employee<$),  or 


ar>d  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
date(s)  of  any  services  rendered.  Include  all  preparatory  and  related  activity,  not  just  time  spent  in 
ith  Federal  officials.  Identify  the  Federal  officiaKs)  or  employee(s)  contacted  or  the  officer<s), 
4<ember(s)  of  Congress  that  were  contacted 


15.  Check  whether 

16.  The  certifying  official 


not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


Public  reporting  Iturden 
imtructKinv  learching 
informalKXi  Send 
for  reducing  thn  burden , 


lor  this  collection  al  information  is  estimated  to  average  30  mintuet  per  response,  including  time  for  reviewing 
e  listing  data  tourtei.  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
regarding  the  burden  estiinate  or  any  other  aspect  of  this  collection  of  information,  irKluding  tuggettiont 
to  the  Office  of  Management  and  Budget  PaperwoHt  Reduction  Project  (0344-0046),  Washington,  D.C.  20S03. 
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ENVIRONMEFfTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 
[AMS-FRL-3992-6] 

Waiver  of  Preemption  to  California  for 
Nonroad  Engine  aif  d  Vehicie 
Standards 


agency: 

Agency  (EPA). 
action:  Notice  of 
(NPRM). 


Environme  ntal  Protection 

p  oposed  rulemaking 


SUMMARY:  This  pro]  losed  rule  sets  forth 
requirements  and  p  ocedures  for  EPA 
authorization  of  Ca  ifomia  adoption  and 
enforcement  of  star  dards  and  other 
requirements  relating  to  the  control  of 
emissions  from  non  "oad  vehicles  or 
engines  under  sectii  in  209(e)  of  the 
Clean  Air  Act  (Act)  as  amended. 

The  proposal  incl  ides  definitions  of 
the  new  nonroad  ergines  and  vehicles 
that  the  Act  specifit  s  as  preempt  from 
state  regulation.  Thi  ise  definitions  of 
"farm  equipment". '  construction 
equipment",  and  "kcomotive"  will 
clarify  which  nonro  id  engines  and 
vehicles  are  not  pre  ;mpt  and  are  thus 
subject  to  state  regulation.  EPA  will  not, 
however,  in  this  ruli  making  clarify 
whether  certain  inte  mal  combustion 
engines  are  stations  ry  sources  and 
subject  to  regulatioi  s  under  Title  I  of  the 
Act  or  are  nonroad  i  tqginet  and 
therefore  potentiall]  subject  to  nonroad 
regulations  under  Title  II  of  the  Act.  This 
issue  wiQ  be  addressed  m  a  subsequent 
nonroad  ralemakini  The  NPRM  also 
provides  procedure!  by  which  EPA  may 
authorize  Cahfomiaj  to  adopt  standards 
and  provides  guidaqce  for  states  that 
adopt  California  standards.  Finally,  the 
proposal  discusses  lie  criteria  to  be 
used  by  EPA  in  its  iialysis  of  California 
authorization  requests.  The  NPRM  will 
provide  guidance  to'Califomia,  other 
states,  and  vehicle  ^nd  engine 
manufacturers  regaiiing  nonroad  engine 
and  vehicle  preemption. 
DATES:  EPA  will  coridact  a  public 
hearing  on  this  Notice  of  Proposed 
Rulemaking  on  September  20, 1991,  from 
9  a.m.  to  5  p.m.  in  W  ashington,  DC. 
Written  comments  c  n  this  notice  will  be 
accepted  for  30  dayi  following  the 
hearing,  until  October  21. 1991. 
ADDRESSES:  The  pu  (lie  hearing  will  be 
held  in  the  Captain'  i  Room  of  the 
Channel  Inn  Hotel.  ( 50  Water  Street. 
SW.  (comer  of  7th  8 
Washington,  DC.  W  • 
should  be  submittec  I 


Maine), 

■itten  comments 
(in  duplicate  if 
possible)  to:  Directot,  Manufacturers 


Operations  Division 


(EN-340F),  U.S. 


Environmental  Protf  ction  Agency,  401  M 


Street.  SW..  Washington.  DC  2MSe. 
Copies  of  material  relevant  to  ttte 
proposed  rule  (Docket  A-91-1^  jvili  be 
available  for  public  inspection  duriag 
the  working  hours  of  8:30  a.m.  nntil  noon 
and  1:30  p.m.  to  3:30  p.m..  Monday 
through  Friday,  at:  U.S.  EnviromneBtd 
Protection  Agency,  Air  Docket  [LE-131), 
room  M1500,  First  Floor  Waterside  Mall. 
401  M  Street.  SW..  Washington.  DC 
20460  (Telephone  (202)  260-754R).  A 
reasonable  fee  will  be  charged  b^  EPA 
for  copying  docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Rabum.  Attorney/Advisor. 
Manufacturers  Operations  Division 
(EN-340F),  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20460,  Telephone:  (202)  26(>-«657. 
SUPPLEMENTARY  INFORMATION: 
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L  SUtatanf  Authority  and  Background 

EPA  is  required  under  section  209(e) 
of  the  Clean  Air  Act  (Act),  as  amwided. 
42  U.S.C.  7543,  to  "issue  regulatians  to 
implement"  subsection  (e).  Section 
209(e)  of  the  Act  addresses  the  state 
adoption  of  emission  standards  for  new 
nonroad  vehicles  and  engines. 

Under  section  209(e),  all  states  are 
preeBq>ted  from  adopting  emissions 
standards  for  "[n]ew  engines  which  are 
used  in  construction  equipment  or 
vehicles  or  used  in  farm  equipment  or 
vehicles  and  which  are  smaller  than  175 
horsepower"  or  for  "[n]ew  locomotives 
or  new  engines  used  in  locomotives",  fai 
this  regulation,  EPA  proposes  de^itions 
for  these  preempted  categories.  For 
nonroad  engines  and  vehicles  not 
included  in  the  preempted  categories, 
EPA  is  directed  to  authorize  California, 
after  notice  and  opportimity  for  public 
hearing,  to  adopt  and  enforce  such 
standards  and  other  requirements  if 
these  meet  the  criteria  set  forth  in  the 
Act.  Several  of  the  criteria  to  be  used  for 
nonroad  engine  and  vehicle 
authorizations  are  similar  to  the 
requirements  applicable  to  motor 


vehicle  waivers  under  section  209(b). 
which  prohibits  state  adoption  of 
emission  standards  for  motor  vehicles 
and  engines.  Section  209(b)  directs  EPA 
to  waive  this  prohibition  for  Califomin  if 
certain  criteria  are  met. 

Other  states  may  adopt  California 
nonroad  vehicle  or  engine  emission 
standards  under  section  209(e)  if  they 
comply  with  several  requirements.  This 
provision  is  similar  to  section  177  which 
addresses  state  adoption  of  California 
motor  vehicle  emission  standards. 

n.  Discussion  of  Proposed  Regulation 

A.  Nonroad  Engines  and  Vehicles 

EPA  acknowledges  that  it  will 
necessary  at  some  point  to  clarify 
whether  certain  internal  combustion 
engines  are  stationary  sources  and 
subject  to  regulations  under  Title  I  of  the 
Act  or  are  nonroad  engines  and 
therefore  potentially  subject  to  nonroad 
regulations  under  Title  II  of  the  Act.  EPA    ^ 
will  not  address  this  issue,  however,  in 
^s  rulemaking.  The  issue  does  not  need 
to  be  resolved  in  order  for  EPA  to 
respond  to  California's  request  that  EPA 
aothorize  California's  proposed 
standards  for  lawn  and  garden  and 
utility  engine  as  California's  proposal 
ejects  only  engines  smaller  than  25 
horsepower.  EPA  believes,  because 
equipment  that  uses  engines  smaller 
than  25  horsepower  includes  hand-held 
and  portable  pieces  of  equipment,  such 
engines  are  clearly  nonroad  engines. 

The  issue  is  complex.  The  definitions 
of  "  stationary  source"  in  section  111(3) 
and  302(z)  of  the  Act  and  of  "nonroad 
engine"  in  section  216(10)  of  the  Act  do 
not  make  clear  under  which  Title  certain 
internal  combustion  engines  belong.  The 
internal  combustion  engines  in  question 
are  those  that  used  in  equipment  for 
reasons  other  than  propulsion.  Some 
examples  include  pumps,  generators  and 
compressors. 

The  delineation  of  internal 
combustion  engines  as  stationary  or 
nonroad  sources  would  require  EPA  to 
propose  criteria  to  be  used  to  make 
various  determinations.  For  example, 
EPA  mig^t  determine  a  horsepower 
cutoff  point  that  would  achieve  the  best 
air  quality  benefit.  EPA  could  also 
provide  criteria  regarding  whether 
engines  are  permanent  or  transportable. 

EPA  will  address  this  issue  in  one  of 
die  following  regulations.  Pursuant  to 
section  213  of  the  Act,  the  Administrator 
wfll  "conduct  a  study  of  emissions  from 
nonroad  engines  and  nonroad  vehicles 
to  determine  if  such  emissions  cause,  or 
significantly  contribute  to.  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare."  If 
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the  AdminiBtrator  determines  that 
nonroad  emissions  are  "significant 
contributors"  in  more  than  ene  ozone  or 
carbon  monoxide  nonattainment  area, 
the  Administrator  shall  promulgate 
standards  for  such  nonroad  engines. 
EPA  would  clarify  whether  certain 
internal  combustion  engines  are 
nonroad  engines  or  stationary  sources  at 
that  time,  llie  statutory  deadline  for 
EPA  to  issue  such  standards  is  twenty- 
four  months  from  November  15. 1990,  the 
date  the  Clean  Air  Act  Amendments 
were  enacted.  If  EPA  does  not 
promulgate  standards  under  section  213. 
the  remaining  issues  pertaining  to  the 
distinction  between  nonroad  and 
stationary  sources  will  be  addressed  by 
EPA  in  a  separate  rulemaking. 
Interested  parties  may  choose  to 
comment  on  this  issue  at  this  time.  EPA 
will  refer  to  these  comments  when  the 
issue  is  addressed  in  a  later  rulemaking. 

B.  Definitions  of  "New"  as  Used  in 
"New  Nonroad  Engine  ",  "New  Nonroad 
Vehicle",  "New Locomotive" and  "New 
Engine  Used  in  Locomotive" 

In  developing  a  proposed  definition 
for  "new,"  EPA  examined  the  use  of  the 
word  "new"  not  only  in  section  209,  but 
also  in  sections  213  and  216.  Section  213 
directs  EPA  to  study  emissions  from 
nonroad  engines  and  vehicles,  and  to 
promulgate  Federal  emission  standards 
for  certain  categories  if  they  are  found 
to  contribute  significantly  to  certain 
pollutants.  EPA  is  also  directed  to 
promulgate  emission  standards  for  new 
locomotives  and  new  engines  used  in 
locomotives.  Amendments  to  sections 
209  and  213,  all  of  whicb  address 
nonroad  engines  and  vehicles,  were 
combined  in  section  222  of  the  1990 
amendments  to  the  Act.  Section  216 
provides  definitions  for  part  A  of  Title  II. 
including  the  definitions  of  "new  motor 
vehicle"  and  "new  motor  vehicle 
engine".  EPA  believes  the  word  "new" 
should  be  similarly  interpreted  for  both 
sections  209  and  213  and  should  be 
consistent  with  section  216. 

Congress  did  not  define  "new",  but 
EPA  believes  it  is  reasonable  to 
interpret  "new"  the  same  way  that  "new 
motor  vehicle"  is  deHned.  That  is,  these 
preemptions  apply  only  to  new  nonroad 
engines,  new  nonroad  vehicles,  new 
locomotives  and  new  engines  used  in 
locomotives  and  do  not  apply  to  in-use 
engines  which  were  manufactured 
before,  on,  or  after  the  effective  date  of 
the  1990  Clean  Air  Act  Amendments. 
Therefore,  EPA  defines  "new"  nonroad 
engine  and  "new"  nonroad  vehicle  to 
mean  a  nonroad  engine  or  a  nonroad 
vehicle  the  equitable  or  legal  title  to 
which  has  never  been  transferred  to  an 
ultimate  purchaser.  Ultimate  purchaser 


is  defined  as  the  first  person  who  in 
good  faith  purchases  such  a  new 
nonroad  engine  or  new  nonroad  vehicle 
for  purposes  other  than  resale. 

Therefore,  if  under  section  213.  EPA 
promulgates  emission  standards  for 
certain  categories  of  nonroad  engines  or 
nonroad  vehicles,  the  standards  would 
apply  to  "new"  engines  or  vehicles, 
those  to  which  legal  or  equitable  title 
has  never  been  transferred.  Section 
209(e)(1)  states  that  "No  state  *  *  * 
shall  adopt  or  attempt  to  enforce  any 
standard  or  other  requirement  relating 
to  the  control  of  emissions  *  *  *".  EPA 
interprets  this  to  mean  that  states  are 
only  preempted  from  regulating 
emissions  for  the  specified  categories  by 
adopting  standards  and  other 
requirements  relating  to  the  control  of 
emissions  that  apply  to  new  engines  or 
vehicles.  For  engines  which  are  no 
longer  "new",  states  will  be  able  to 
adopt  regulations  such  as  fuel  quality 
specifications,  operational  mode 
limitations,  and  measures  that  Umit  the 
use  of  nonroad  engines  or  equipment. 

EPA  proposes  the  same  definition  for 
"new  locomotives"  and  'new  engines 
used  in  locomotives".  EPA  interprets 
that  Congress'  intent  was  to  preempt 
states  &om  regulating  emissions  or 
operations  of  new  locomotives  and  new 
engines  used  in  locomotives. 

U,  on  the  other  hand.  EPA  were  to 
interpret  "new"  to  mean  "other  than 
existing  nonroad  engines  and  vehicles", 
the  preemption  would  apply  to  all 
nonroad  engines  and  vehicles 
manufactured  after  the  effective  date  of 
the  Clean  Air  Act  Amendments,  that  is, 
November  15, 1990.  This  would  mean 
that  nonroad  engines  and  vehicles 
manufactured  after  that  date  would 
never  be  subject  to  any  kind  of  state 
regulation. 

For  purposes  of  imported  nonroad 
engines,  the  proposed  definition  states 
that  new  nonroad  engine  means  a 
nonroad  engine  manufactured  after  the 
effective  date  of  a  regulation  issued 
under  section  213  which  would  be 
applicable  to  such  engine  had  it  been 
manufactured  for  importation  into  the 
United  States.  In  practice,  this  means 
that  an  imported  nonroad  engine  will  be 
considered  as  new  at  the  time  of 
importation  if  the  engine  was 
manufactured  after  the  effective  date  of 
standards  promulgated  under  section 
213  regardless  of  whether  the  engine  had 
already  been  sold  to  an  ultimate 
purchaser. 

EPA  invites  comment  on  this 
interpretation  of  "new", 

C.  Definition  of  "Farm  Equipment" 

EPA  proposes  that /orm  equipment 
means  any  internal  combustion  engine- 


powered  machine  primarily  used  in  the 
commercial  production  and/or 
harvesting  of  food,  fiber,  wood  or 
commercial  organic  products. 

Section  209(e)(1)  prohibits  states  from 
adopting  emission  standards  for  "[n)ew 
engines  which  are  used  in  *  *  *  farm 
equipment  or  vehicles  and  which  are 
smaller  than  175  horsepower."  Neither 
the  Act  nor  its  legislative  history  define 
or  provide  additional  detail  regarding 
this  preemption.  EPA  has  previously 
addressed,  however,  the  preemption  of 
farm  equipment  when  it  published  a 
proposed  Federal  Implementation  Plan 
(FTP)  for  the  California  South  Coast  Air 
Quality  Management  District  on 
September  5, 1990  (55  FR  38458).  The 
proposal  included  control  of  volatile 
organic  compounds  (VOC)  and  carbon 
monoxide  (CO)  emissions  from  off- 
highway  mobile  sources.  EPA  proposed 
to  exempt  commercial  farm  vehicles  and 
equipment  from  the  category  requiring 
emission  controls  regardless  of  engine 
size  or  type.  In  the  FTP,  "commercial 
farm  vehicles"  meant  that  the  vehicle  or 
equipment  was  unsuitable  for  home  use 
or  commercial  groundskeeping.  [Id.  at 
36529.) 

In  developing  a  proposed  definition  of 
"farm  equipment  or  vehicles"  for  this 
proposed  rulemaking  EPA  used  as 
guidance  definitions  of  "agricultural 
field  equipment"  and  "farmstead 
equipment"  prepared  by  the  Society  of 
Automotive  Engineers  (SAE)  and  the 
American  Society  of  Agricultural 
Engineers  (ASAE).  EPA's  proposed 
definition  of  "farm  equipment  or 
vehicles"  is  based  on  the  interpretation 
that  farming,  and  therefore  farm 
equipment,  includes  both  production 
and/or  harvesting.  The  proposed 
definition  woidd  include  such  activities 
as  forestry,  agriculture,  horticulture,  and 
aquaculture. 

EPA  has  also  consulted  definitions  of 
agriculture  found  in  EPA  and  other 
Federal  statutes  and  regulations.  An 
EPA  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  regulation  (40 
CFR  171.2(a)(5))  regarding  the 
certification  of  pesticide  applicators 
defines  "agricultural  conunodity" 
broadly.  The  FIFRA  definition  includes 
the  same  things  as  the  proposed 
definition,  including  forestry.  The  United 
States  Department  of  Agriculture 
( "USDA  ")  Crop  Insurance  Act,  7  U.S.C. 
1518,  defined  "agricultural  commodity" 
to  include  forestry. 

The  last  agricultural  operation  using 
farm  equipment  is  harvesting. 
Harvesting  is  meant  to  include  only 
those  operations  relating  to  actually 
gathering  the  crop  at  the  site  where  it  is 
grown.  Such  operations  might  include 
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D.  Definition  of  "Construction 
Equipment" 

EPA  proposes  that  construction 
equipment  means  ai  y  internal 
combustion  engine-]  owered  machine 
primarily  used  on  cqmmercial 
construction  sites. 

Section  209(e)(1)  drohibits  states  from 
adopting  emission  s'  andards  from 
"(n]ew  engines  whic  ii  are  used 
construction  equipment  or  vehicles  and 
which  are  smaller  than  175 
horsepower."  As  wH  h  farm  equipment, 
neither  the  Act  nor  t  le  legislative 
history  deHne  or  pro/ide  additional 
specificity  related  to  this  preemption. 

Again.  EPA  reviev  ed  the  SAE 
defmition  of  construction  equipment  in 
developing  this  proposed  definition.  EPA 
also  consulted  the  Department  of 
Commerce  Standard  Industrial  Codes 
("SIC").  ConstructioB  machines  include 
both  earthmoving  an|d  non-earthmoving 
equipment.  The  former  are  designed  to 
move  earth  and  othe  ■  material  and  are 
often  employed  on  p:  ojects  such  as 
roads,  dams,  open  pi  \  excavation, 
trenching  and  buildii  g  sites.  Loaders, 
graders,  tractor-sera]  lers.  and  backhoe 
loaders  are  indicativ ;  of  the  equipment 
in  this  category.  The  non-earthmoving 
equipment  are  typics  lly  used  on 
unimproved  surfaces  and  include 
machines  such  as  en  nes,  pavers,  and 
rollers/compactors.  (See  SAE 
Recommended  Pract  ce  J 1116.  June  1986 
for  a  more  complete  isting  of  machines.) 

Mining  machinery  ire  less  frequently 
involved  in  operatiors  associated  with 
building  or  assemblii^g  structures  or  use 
on  road  or  dam  projects.  Instead,  these 
machines  are  used  in  mining, 
excavation,  tuimelinj .  and  for  the 
removal,  transport,  a  id  processing  of 
ore.  coal,  earth  and  other  mineral 
substances.  Such  machines  include 
continuous  miners,  re  of  drills,  cutting 
machines,  loading  mi  chines,  and  rock 
dusting  machines.  Al  hough  the 
proposed  definition  ii  i  broad,  EPA  is 
proposing  to  exclude  mining  equipment 
for  the  following  reaa  ons.  Both  SAE  and 
SIC  have  a  separate  (ategory  for  mining 
equipment;  these  orgi  nizations 
considered  mining  su  ficiently  distinct 
not  to  include  it  as  construction 
equipment.  Further,  as  noted  above, 
mining  equipment  is  not  usually 
associated  with  the  activities  generally 
considered  as  constn  iction.  For 
equipment  that  is  use  d  both  for  mining 


and  construction,  the  "primary  use"  test 
discussed  below  will  determine  if  the 
equipment  may  be  considered 
"construction  equipment  or  vehicle" 
under  the  deBnition.  Nonetheless,  EPA 
invites  comment  on  whether  mining 
equipment  should  be  included  in  the 
construction  equipment  definition. 

E.  Definition  of  "Locomotive" 

EPA  is  proposing  a  definition  of 
locomotive  based  on  the  defmition 
contained  in  a  regulation  promulgated 
under  the  Locomotive  Inspection  Act.  49 
CFR  229.5(i).  Please  see  the  proposed 
definition  later  in  this  document. 

F.  Application/Scope  of  Definitions — 
"Used  In" 

Under  EPA's  proposed  definitions  of 
"farm  equipment"  and  "construction 
equipment",  many  types  of  equipment 
will  undoubtedly  be  used  solely  within 
the  category  and  be  preempted.  There 
are.  however,  equipment  types  that  are 
used  for  many  applications,  including 
farm  or  construction  activities.  For  such 
"multiple  use"  equipment,  EPA  proposes 
a  "primary  use"  test  that  assesses 
whether  such  equipment  is  primarily 
used  as  farm  or  construction  equipment; 
if  so,  it  will  be  considered  farm  or 
construction  equipment,  as  defined. 

The  proposed  ruhe  states  that  if  it  is 
determined  that  the  primary  use  of  the 
equipment  is  in  a  preempted  category 
the  individual  engine  used  in  that  piece 
of  equipment  will  be  preempted  from 
state  regulation.  Similarly,  if  it  is 
determined  that  the  primary  use  of  the 
equipment  is  not  in  a  preempted 
category,  then  the  individual  engine 
used  in  that  piece  of  equipment  would 
then  be  subject  to  slate  regulation.  In 
other  words,  once  an  equipment  type 
has  been  judged  farm  or  construction,  no 
other  judgments  regarding  the  engine  in 
that  equipment  need  be  made.  For 
equipment  which  is  determined  to  be 
other  than  farm  or  construction, 
however,  its  engine  may  be  regulated  by 
the  state  even  if  that  engine  is  also  used 
in  a  preempted  class  of  equipment. 

For  example,  a  farm  tractor  would 
undoubtedly  be  judged  to  be  a  piece  of 
farm  equipment.  Thus,  any  engine  used 
in  such  tractor  would  be  preempted  from 
state  regulations.  Conversely,  a  lawn 
mower  would  more  than  likely  not  be 
farm  or  construction  equipment  and 
would  not  be  preempted.  Any  engines 
used  in  lawnmowers  would  be  subject 
to  state  regulation.  For  a  multiple-use 
piece  of  equipment  the  determination  is 
a  bit  more  difficult  but  no  less 
straightforward.  Assume  that,  for 
example,  after  examination  of  sales  data 
it  was  determined  that  chainsaws  were 
not  farm  or  construction  equipment. 


Therefore,  the  engines  used  in 
chainsaws  would  not  be  preempted,  and 
they  would  have  to  meet  state 
regulations.  Further  assume  that  the 
engine  used  in  one  chainsaw  was  also 
used  in  a  cutoff  saw  and  that  a  cutoff 
saw  had  been  judged  to  be  construction 
equipment.  The  engine  in  the  cutoff  saw 
would  be  preempted  from  state 
regulation,  notwithstanding  that  the 
same  engine,  used  in  a  chainsaw.  is  not 
preempted.  As  these  examples  show,  the 
determinant  in  each  case  is  the  type  of 
equipment — not  the  various  uses  of  an 
engine. 

In  determining  "primary  use",  the 
individual  manufacturer  or  a 
manufacturer's  association  would 
present  national  sales  data  to  the 
California  Air  Resources  Board  (CARB) 
to  show  that  an  equipment  type  was  or 
was  not  used  in  commercial  farming  or 
construction.  When  CARB  requested 
EPA  to  authorize  its  proposed 
regulations,  EPA  would  review 
California's  decision  regarding  the 
primary  use  of  particular  equipment  in 
commercial  activities. 

The  key  issue  will  be  the  number  of 
units  sold  for  each  application.  If  51 
percent  or  more  of  the  units  sold  in  an 
equipment  category  went  to  farming 
applications,  that  category  would  be 
designated  as  primarily  used  in  farming, 
and  the  engines  installed  would  be 
preempted  from  state  regulation. 
Similarly,  if  51  percent  or  more  of  the 
units  sold  in  another  equipment  category 
went  to  construction  applications,  that 
equipment  category  would  be 
designated  as  primarily  used  in 
construction,  and  the  engines  used 
would  be  preempted.  The  limit  could 
also  be  reached  by  adding  farm  and 
construction  equipment  sales  together.  If 
the  sum  was  51  percent  or  more  that 
category  would  be  farm  and 
construction  equipment  and  the  engines 
used  therein  would  be  preempted. 

EPA  requests  comments,  with 
examples  and  possible  suggestions,  in 
cases  in  which  a  piece  of  equipment  that 
appears  clearly  to  be  farm  or 
construction  equipment  may  not  meet 
the  51  percent  "primary  use"  test. 

It  is  anticipated  that  the  number  of 
groups  of  equipment  might  be  quite 
limited.  Unless  there  was  a  very  clear 
delineation,  all  similar  pieces  of 
equipment  would  remain  together  in  one 
group  rather  than  being  split  into  sub- 
groups. For  example,  there  would 
probably  be  just  one  group  comprising 
lawnmowers  rather  than  one  group  of 
mowers  with  engines  from  zero  to  two 
horsepower,  another  group  with  engines 
from  two  to  four  horsepower,  and 
another  group  of  mowers  which  are  self- 
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propelled.  EPA  iavites  comment  on 
whether  sub-categohes  should  be 
created  for  certain  types  of  equipment 

G.  Labeling  Requirement 

EPA  proposes  that  engine 
manufacturers  be  required  to  label  new 
ei^nes  which  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm 
equipment  or  vehicles  and  whidi  are 
Smaller  than  175  horsepower.  The 
proposal  requires  that  the  label  state 
which  standard  or  standards,  that  is. 
Federal  California,  or  both,  for  which 
the  engine  is  certified.  Thel^>eling 
requirement  provides  an  enforcement 
mechanism  for  Federal  or  State 
authorities  to  ascertain  if  a  piece  of 
equipment  contains  the  property 
certified  engine.  For  example  an 
inspector  could  look  at  a  piece  of  farm 
equipment  1o  determine  if  the  engine  has 
been  certified  to  meet  Federal  standards 
(states  arc  preempted  from  setting 
standards  for  farm  equipment).  Or,  if  an 
inspector  looked  at  a  piece  of  equipment 
that  was  not  preempted  from  state 
regulation,  the  engine  could  be  labeled 
that  it  met  a  California  standard  only  (if 
in  California]  or  a  Federal  standard  (if 
not  used  in  Califbmie)  or  both 
California  and  Federal  standards. 

H.  Authorization  Criteria  and 
Procedures 

Section  2Q9(e]  preempts  all  states 
from  adopting  and  enforcing  emission 
standards  and  other  requirements  for 
specific  categories  of  nonroad  eiigines 
and  vehicles.  If  certain  criteria  are  met 
EPA  is  required  to  "authorize" 
California  to  adopt  standards  tor  ether 
categories  of  nonroad  engines  and 
vehicles.  Other  states  may  then  adopt 
California  standards  if  they  comply  with 
requirements  enumerated  in  sacUon 
209(e).  The  concept  of  Congress 
providing  a  mechanism  for  Calffomia  to 
adopt  emission  standards  and 
enforcement  procedures  different  from 
Federal  standards  and  enforoement 
procedures  is  not  new.  EPA  has  been 
granting  "waivers"  of  federal 
preemption  for  California  for  motor 
vehicle  standards  and  enforcement 
procedures  under  section  2a9(b]  of  the 
Act  since  1967.  The  criteria  for  section 
209(b)  and  the  new  section  2Q9(e)  are 
similar.  EPA  believes  it  is  appropriate  to 
interpret  the  parallel  language  of 
sections  209  (bj  and  (e)  consistently. 
EPA  invites  comment  on  the  proposed 
interpretation. 

In  1967,  section  206  was  added  to  the 
Clean  Air  Act  It  expressly  preempted 
states'  authority  to  adopt  or  enforce 
emission  standards  for  new  motor 
vehicles.  Paragraph  ^b).  however, 
directed  EPA  to  waive  this  preemption 


for  California  if  certain  criteria  were 
met  (Pub.  L  90-148.  section  2,  81  Stat 
485  (November  21. 1967).) 

In  1970,  Congress  renumbered  section 
208  as  section  209.  (Pub.  L  m-604. 
section  S.  t4  Stat  1676  (December  31, 
1979).)  In  1977,  Congress  amended 
section  209(b)  by  deleting  the 
requirement  ^at  individual  state 
standards  be  at  least  as  protective  as 
the  federal  standards,  requiring  instead 
that  the  California  standards  be  as 
protectivB  "in  tfre  aggregate".  (Pub.  L 
9S-95,  section  207, 91^tat  B85  (August  7, 
1977).)  Since  Ihe  1977  amendment,  EPA 
has  granted  approximately  forty  waivers 
to  Callfomia.  In  granting  these  waivers, 
EPA  has  interpreted  the  waiver  criteria 
provided  in  section  209(b).  (SeeSSPR 
43028.  October  25. 1990).  Section 
209(e)(2)  directs  EPA  to  "authorize" 
California  to  adopt  emission  standards 
if  certain  criteria  are  met.  lliese  criteria 
are  snnilarto  section  209(b)  and  will  be 
similariy  interpreted.  The  differences 
and  similarities  are  discussed  below. 
EPA  invites  comment  on  its  proposed 
interpretation  of  the  criteria  to  be  used 
in  determrnmg  whether  an  audiorization 
should  be  granted 

One  difference  between  sections  209 
(b)  and  (e)  is  the  point  at  which  EPA 
grants  a  waiver  or  authorizes  California 
to  adopt  and  enforce  emission 
standards.  Under  section  209(b)  CAKB 
completes  most  of  its  regulatory  process 
and  adopts  the  proposed  regulations 
before  submitting  a  waiver  request  to 
EPA.  Section  209(e).  however,  states,  in 
pertinent  part,  that  EPA  shall  "*  *  * 
authorize  California  to  adopt  and 
enforce*  *  *".  EPA  is  interpreting  this 
language  to  mean  that  for  nonroad 
standards  and  otlnr  requirements 
relating  to  the  control  of  emissions. 
California  must  request  and  receive 
authorization  from  EPA  before  adoption. 

Given  this  inteipretalion,  California 
submitted  its  first  nonroad  engine 
request  for  EPA  authorization  on 
December  27, 1990.  for  nonroad  utility 
and  lawn  and  garden  engines.  California 
awaits  the  regulation  discussed  in  this 
proposal  and  accordingly,  EPA's 
authorization  decision  before  it  adopts 
its  proposed  regulations. 

Both  subeections  209  (b)  and  (e) 
requires  that  EPA  provide  notice  and 
opportimity  for  hearing.  Both  require 
that  California  determine  that  its  "*  *  * 
standards  wiU  be.  in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal 
standards." 

Subsections  (b)  and  (e)  also  state  that 
no  waiver  or  authorization  shall  be 
granted  if  tbe  Administrator  of  EPA 
finds  that  any  one  of  three  conditions 


exist.  First  no  waiver  or  authorization 
shall  be  granted  if  California's  above- 
mentioned  determination  is  arbitraiy 
and  capricious.  Second  no  waiver  or 
authorization  shall  be  granted  if 
California  does  not  need  such  standards 
to  meet  compelling  and  extraordinaty 
conditions.  EPA  has  applied  these  two 
criteria  in  motor  vehidss  and  proposes 
to  apply  the  criteria  the  same  way  in  tkta 
authorization  of  nonroad  veiimle  and 
engine  standards. 

The  language  in  eubsections  (b)  and 
(e)  differs  for  the  third  criterion.  Section 
2CK9(b]  states  that  no  waiver  shall  be 
granted  if  "sudi  State  standards  and 
accompanying  enforcement  prooedures 
are  not  consistent  with  section  202(a)  of 
this  part"  Section  209(e),  on  the  otfier 
hand,  states  that  no  such  authorization 
shall  be  granted  if  "California  standards 
and  accompanying  enforcement 
procedures  are  not  consistent  with  this 
section." 

Under  the  section  2GQ(b) 
interpretation,  California  standards  and 
enforoement  prooedures  aie  incomistettt 
with  section  202(a)  if  there  is  adequate 
lead  time  to  permit  development  of  the 
necessary  technology,  giwn  the  cost  of 
compliance  within  that  time  period,  or  if 
the  Federal  and  State  test  procedures 
impose  inconsistent  oertification 
requirements.  White  section  20B{b) 
refers  to  section  aOZ(a),  the  language  in 
section  209(e)  refers  to  "this  section- 
rather  than  to  another  section.  EPA 
proposes  an  interpretation  of  this 
language  that  is  different  from  the 
consistency  criterion  in  section  2Q9(b). 
"This  section"  is  literally  section  209. 
For  California  standards  and 
accompanying  enforcement  procedures 
to  be  consistent  with  section  209,  EPA 
proposes  that  the  following  criteria 
would  have  to  be  met  First  the 
California  standards  and  enforcement 
procedures  must  be  consistent  with 
section  200(a),  which  prohibits  states 
from  adopting  or  enforcing  emisaion 
standards  for  new  motor  vehicles  or 
engines.  That  is.  California's  proposed 
nonroad  standards  and  enforcement 
procedures  must  not  apply  to  new  motor 
vehicles  or  new  motor  vehicle  engines. 
Second  California's  proposed  nonroad 
regulations  must  be  consistent  with 
section  209(e)(1),  which  identifies  the 
categories  preempted  from  state 
regulation.  Thus,  California's  proposed 
emission  regulations  would  be 
considered  inconsistent  if  they  applied 
to  the  preempted  categories.  EPA  invites 
comment  on  this  proposed  interpretation 
of  section  209(e)(2)(A)(IU). 
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/.  State  Adoption  o^Ca/ifomia 
Standards 

Section  20g(e)(2)(^)  provides  the 
opportunity  for  statiis  to  adopt  and 
enforce  California's  nonroad  standards 
and  other  requirements  under  certain 
circumstances.  Thisi  provision  is  similar 
to  section  177,  which  provides  the 
opportunity  for  states  to  adopt  and 
enforce  California  standards  for  motor 
vehicles  and  take  other  actions  referred 
to  in  section  209(a).  EPA  proposes  to 
interpret  this  provision  consistently  with 
its  interpretation  of  section  177  to  the 
extent  the  sections  «re  similar.  Both 
section  177  and  section  209(e)  require 
that  only  states  "wi^  plan  provisions 
approved  under  part  D  of  title  I"  may 
adopt  California  standards.  EPA 
proposes  to  interpret  this  to  mean  that 
some  portion  of  a  state's  plan  must  be 
approved  by  EPA. 

Section  20g(e)(2)(ft)  says  that  any 
state  may  adopt  anq  enforce  standards 
"and  take  such  othet  actions  as  are 
referred  to  in  subparagraph  (A)  of  this 
paragraph  respecting  such  vehicles  or 
engines."  EPA  beliefes  that  "other     • 
actions"  refers  to  th^  language  in 
subparagraph  (A)  thbt  says  tfiat  EPA 
shall  authorize  Califbmia  to  adopt  and 
enforce  standards  "•  •  •  and  other 
requirements  relating  to  the  control  of 
emissions  *  *  *".  THese  "other 
requirements"  that  California  may  adopt 
(and  that  states  may  in  turn  adopt  as 
"other  actions")  are  Requirements  that 
are  not  "standards"  pr  "enforcement 
procedures"  as  interpreted  in  section 
20g{b]  waiver  decisions  in  accordance 
with  Motor  and  Equipment 
Manufacturers  Association,  Inc.  v. 
Environmental  Prot^tion  Agency,  627 
F.2d  1095  (D.C.  Cir.  «79).  cert  denied 
446  U.S.  952  (1980)  ['^MEMA  F'].  They 
are  thus  referred  to  48  approvals 
relating  to  the  contrql  of  emissions  as 
conditions  precedent  to  the  initial  retail 
sale,  titling,  or  registration  of  engines  or 
equipment.  (See  Section  209(a)) 
Examples  of  such  motor  vehicle 
requirements  are  tune-up  labeling 
requirements  and  certification  fees. 

Under  section  209(e)(2)(B),  states  must 
meet  two  criteria  in  Order  to  adopt 
California  standard*.  The  first  is  that  the 
state  standards  be  identical  to  the 
California  standards  authorized  by  EPA 
under  section  209(e)(2)(A).  Further,  the 
regulations  governing  the  activities 
%vfaich  put  the  standards  into  effect  and 
the  enforcement  activities  must  be  the 
same  in  all  material  respects  to  the 
California  regulatiorli.  (Section  177 
requires  only  that  st«te  standards  be 
identical  to  California.)  The  second 
criterion  is  that  Cali^mia  and  the 
adopting  state  adoptlthe  standards  at 


least  two  years  before  commencement 
of  the  period  for  which  the  standards 
take  effect. 

III.  Public  Participation 

A.  Comments  and  the  Public  Docket 

EPA  requests  comments  on  any  aspect 
of  this  proposed  rulemaking.  Persons 
making  comments  are  especially 
encouraged  to  provide  suggestions  for 
modification  of  any  aspects  of  the 
proposal  that  they  find  objectionable. 
All  comments  should  be  directed  to  the 
Air  Docket,  Docket  No.  A-91-18  (see 
"AOORESSES"). 

Persons  with  conmients  containing 
proprietary  information  must  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent  and  label 
it  as  "Confidential  Business 
Information."  To  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket,  submissions  containing 
such  information  should  be  sent  directly 
to  the  contact  person  listed  above  and 
not  to  the  public  docket.  If  a  person 
making  comments  wants  EPA  to  base 
the  final  rule  in  part  on  a  submission 
labeled  as  confidential  business 
information,  then  a  non-confidential 
version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  placed  in  the  public  docket. 
Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2.  If 
no  claim  of  confidentiality  accompanies 
the  submission  when  it  is  received  by 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
person  making  comments. 

B.  Public  Participation 

Any  person  desiring  to  present 
testimony  regarding  this  proposal  at  the 
public  hearing  (see  "Dates")  should,  if 
possible,  notify  the  contact  person  listed 
above  of  such  intent  at  least  seven  days 
prior  to  the  opening  day  of  the  hearing. 
The  contact  person  should  also  be  given 
notification  of  any  need  for  audio/visual 
equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
testimony  for  those  who  have  not 
notified  the  contact  person.  This 
testimony  will  be  scheduled  on  a  first 
come,  first  serve  basis  to  follow  the 
previously  scheduled  testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In  addition, 
EPA  would  find  it  helpful  to  receive  an 
advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 
at  least  one  week  before  the  scheduled 


hearing  date,  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  previously. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-91-ia  (see 
"Addresses"). 

Mr.  Charles  N.  Freed,  Director  of  the 
Manufacturers  Operations  Division, 
Office  of  Mobile  Sources,  is  hereby 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  %vill  be  conducte'! 
informally  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding.  The  Presiding 
Officer  is  authorized  to  strike  from  the 
record  statements  which  he  deems 
irrelevant  or  repetitious  and  to  impose 
reasonable  limits  on  the  duration  of  the 
statement  of  any  witness. 

rv.  Other  Statutory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  (RIA)  be  prepared.  The  Agenc> 
has  determined  that  this  regulation  is 
not  "major"  because  it  does  not  meet 
any  of  the  criteria  set  forth  and  defined 
in  section  1(b)  of  the  Order. 

Also,  in  accordance  with  Executive 
Order  12291,  the  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
written  comments  are  in  the  public 
docket  for  this  rulemaking. 

B.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  additional  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
required  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
small  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibilify 
Analysis  (RFA).  EPA  has  determined 
that  the  regulations  proposed  today 
would  not  have  a  significant  impact  on  a 
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substantial  number  of  small  entities. 
This  regulation  would  affect 
manufacturers  of  nonroad  vehicles  and 
nonroad  vehicle  engines,  a  group  which 
does  not  contain  a  substantial  number 
of  small  entities. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Dated:  August  28. 1991. 
William  K.  Reilly. 

Administrator. 

List  of  Subjects  for  40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements,  Research,  and 
Warranties. 

Therefore,  it  is  proposed  that  40  CFR 
part  85  be  amended  as  follows: 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  Sees.  202.  208.  and  301(a).  Clean 
Air  Act,  as  amended  (42  U.S.C.  7521.  7542, 
and  7601(a)). 

2.  Part  85  is  amended  by  adding 
subpart  Q  to  read  as  follows: 

Subpart  Q— Preemption  of  State  Standards 
and  Waiver  Procedures  for  Nonroad 
Engines  and  Nonroad  Vehicles 

Sec. 

85.1601  Applicability. 

85.1602  Definitions. 

85.1603  Application  of  definitions;  scope  of 
preemption. 

85.1604  Labeling  Requirement. 

85.1605  Procedures  for  California  nonroad 
waiver  requests. 

85.1606  Criteria  for  granting  authorization. 

85.1607  Adoption  of  California  standards  by 
other  states. 

Subpart  O— Preemption  of  State 
■^  Standards  and  Waiver  Procedures  for 
Nonroad  Engines  and  Nonroad 
Vehicles 

§  85.1601    Applicability. 

The  requirements  of  this  subpart  are 
applicable  to  nonroad  engines  and 
nonroad  vehicles. 

§85.1602    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defmed  shall  have  Utt  meaning  given 
them  in  the  Clean  Air  Act.  as  amended. 

Construction  equipment  or  vehicle 
means  any  intemaf  combustion  engine- 
powered  machine  primarily  used  on 
commercial  construction  sites.  Primarily 
used  means  51  percent  or  more. 


Farm  equipment  or  vehicle  means  any 
internal  combustion  engine-powered 
machine  primarily  used  in  the 
commercial  production  and  harvesting 
of  food,  fiber,  wood,  or  commercial 
organic  products.  Primarily  used  means 
51  percent  or  more. 

Locomotive  means  a  self-propelled 
piece  of  on-track  equipment  (other  than 
equipment  designed  for  operation  both 
on  highways  and  raits,  specialized 
maintenance  equipment,  and  other 
similar  equipment)  designed  for  moving 
other  equipment  or  carrying  freight  or 
passenger  traffic  or  both. 

New  engine  means  a  nonroad  vehicle 
or  engine  the  equitable  or  legal  title  to 
which  has  never  been  transferred  to  an 
ultimate  purchaser.  With  respect  to 
imported  nonroad  vehicles  or  engines,  or 
nonroad  vehicles  or  engines  offered  for 
importation  such  terms  mean  a  nonroad 
vehicle  or  engine,  respectively, 
manufactured  after  the  effective  date  of 
a  regulation  issued  under  section  213 
which  is  applicable  to  such  vehicle  or 
engine  (or  which  would  be  apphcable  to 
such  vehicle  or  engine  had  it  been 
manufactured  for  importation  into  the 
United  States). 

Ultimate  purchaser  means,  with 
respect  to  any  new  nonroad  vehicle  or 
new  nonroad  engine,  the  first  person 
who  in  good  faith  purchases  such  new 
nonroad  vehicle  or  new  nonroad  engine 
for  purposes  other  than  resale. 

§  85.1603    Application  of  definitions;  Scope 
of  preemption. 

(a)  For  equipment  that  is  used  in 
applications  in  addition  to  farming  or 
construction  activities,  if  the  equipment 
is  primarily  used  as  farm  or  construction 
equipment  or  vehicles,  as  defined  in  this 
subpart,  it  is  considered  farm  or 
construction  equipment  or  vehicles. 
Primarily  used  means  51  percent  or 
more. 

(b)  Engines,  when  used  in  farm  or 
construction  equipment  or  vehicles 
smaller  than  175  horsepower,  as  defined 
in  this  subpart,  are  preempted  from  state 
adoption  or  enforcement  of  standards  or 
other  requirements  relating  to  the 
control  of  emissions. 

§  85.1604    Labeling  Requirement 

(a)  The  engine  manufacturer  shall 
label  new  engines  which  are  used  in 
construction  equipment  or  vehicles  or 
used  in  farm  equipment  or  vehicles  and 
which  are  smaller  than  175  horsepower. 

(b)  The  label  shall  state  which 
standard  or  standsrds  (Federal. 
California,  or  both)  for  which  the  engine 
is  certified. 


§  85. 1605    Procedures  for  Callfomta 
nonroad  autlKMizatlon  request*. 

(a)  California  shall  request 
authorization  to  adopt  and  enforce 
standards  and  other  requirements 
relating  to  the  control  of  emissions  from 
nonroad  vehicles  or  engines  from  the 
Administrator  of  EPA  and  provide  the 
record  on  which  the  state  rulemaking 
was  based. 

(b)  After  receipt  of  the  authorization 
request,  the  Administrator  shall  provide 
notice  and  opportunity  for  a  public 
hearing  regarding  such  requests  in 
accordance  with  the  Administrative 
Procedure  Act. 

§85.1606    Criteria  for  oranting 
authorization. 

(a)  The  Administrator  shall  grant  the 
authorization  if  California  determines 
that  California  standards  will  be.  in  the 
aggregate,  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards. 

(b)  The  authorization  shall  not  be 
granted  if  the  Administrator  finds  that: 

(1)  the  determination  of  California  is 
arbitrary  and  capricious; 

(2)  California  does  not  need  such 
California  standards  to  meet  compelling 
and  extraordinary  conditions,  or 

(3)  California  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209. 

§85.1607    Adoption  Of  CaHfomia 
standards  by  other  states. 

(a)  Any  state  other  than  California 
which  has  plan  provisions  approved 
under  Part  D  of  Title  I  may  adopt  and 
enforce  emission  standards,  for  any 
period,  for  nonroad  vehicles  or  engines 
subject  to  the  following  requirements: 

(1)  The  state  must  provide  notice  to 
the  Administrator  that  it  intends  to 
adopt  such  standards. 

(2)  Such  standards  shall  not  apply  to: 
(i)  new  engines  which  are  used  in 

construction  equipment  or  vehicles  or 
used  in  farm  equipment  or  vehicles  and 
which  are  smaller  than  175  horsepower. 

(ii)  new  locomotives  or  new  engines 
used  in  locomotives. 

(3)  Such  standards  and 
implementation  and  enforcement  shall 
be  identical  to  the  California  standards 
authorized  by  the  Administrator  and 
implementation  and  enforcement  for 
each  period. 

(4)  The  state  shall  adopt  such 
standards  at  least  two  years  before 
commencement  of  the  period  for  which 
the  standards  take  e^ect. 
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(5)  California  ihall  have  adopted  such 
standards  two  y  ears  before 
commencement  of  the  period  for  which 
the  standards  ta  ce  effect  in  the  state 
that  is  adopting  under  section 
209(e)(2)(B). 

(b)  Reserved. 
|FR  Doc.  9t-Z12Se  Filed  9-5-91: 8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3990-9] 

California  State  Nonroad  Engine  and 
Vehicle  Pollution  Control  Standards; 
Authorization  of  State  Standards; 
Proposed  Decision  of  the 
Administrator;  Opportunity  for  Public 
Hearing 

aqency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  an  opportunity  for 
public  hearing. 

summary:  The  California  Air  Resources 
Board  (CARB  or  California]  notified 
EPA  in  a  December  1990  letter  that  it 
has  approved  for  adoption  regulations 
for  exhaust  emission  standards  and  test 
procedures  for  utility  and  lawn  and 
garden  equipment  engines  for  1994  and 
subsequent  calendar  years.  In  approving 
the  regulations  for  adoption,  CARB 
delegated  authority  to  the  Executive 
Officer  to  adopt  the  regulations  after 
EPA  authorization.  CARB  has  requested 
that  EPA  authorize  CARB  to  adopt  the 
regulations  pursuant  to  section  209(e)  of 
the  Clean  Air  Act  (Act),  as  amended,  42 
U.S.C.  7543.  This  notice  announces  that 
EPA  will  conduct  a  public  hearing  to 
consider  CARB's  request  and  to  hear 
comments  from  interested  parties 
regarding  CARB's  proposed  regulations. 
This  hearing  will  be  held  in  conjunction 
with  a  hearing  on  a  Notice  of  Proposed 
Rulemaking  under  section  209(e)  of  the 
Act. 

DATES:  EPA  will  conduct  a  public 
hearing  on  this  Proposed  Authorization 
Decision  from  9  a.m.  until  5  p.m.  on 
September  20, 1991,  in  Washington,  DC. 
Written  comments  on  this  proposed 
decision  will  be  accepted  for  30  days 
following  the  hearing,  until  October  21, 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Captain's  Room  of  the 
Channel  Inn  Hotel,  650  Water  Street, 
SW.,  (comer  of  7th  and  Maine). 
Washington,  DC.  Copies  of  material 
relevant  to  the  authorization  request 
(Docket  A-91-01)  will  be  available  for 
public  inspection  during  the  working 
hours  of  8:30  a.m.  to  12  p.m.  and  1:30 
p.m.  to  3:30  p.m.,  Monday  through 
Friday,  at:  U.S.  Environmental 
Protection  Agency,  Air  Docket  (LE-131), 
room  M1500,  First  Floor  Waterside  Mall, 
401 M  Street,  SW.,  Washington,  DC 
20460  (Telephone  (202)  260-7548).  A 
reasonable  fee  will  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT 

Janice  Rabum.  Attorney/Advisor, 
Manufacturers  Operations  Division 


(EN-340F),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460,  Telephone:  (202)  260-8657. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Discussion 

EPA  is  holding  a  public  hearing  to 
consider  a  Notice  of  Proposed 
Rulemaking  (NPRM)  under  section 
209(e)  and  will  at  this  same  hearing  take 
comment  on  California's  request  for 
authorization  to  adopt  regulations  for 
exhaust  emission  standards  and  test 
procedures  for  utihty  and  lawn  and 
garden  equipment  engines  for  1994  and 
subsequent  calendar  years.  Because  this 
is  the  first  authorization  request 
pursuant  to  section  209(e),  EPA  is 
publishing  a  Proposed  Authorization 
Decision  that  implements  the  NPRM.  An 
opportunity  for  a  hearing  is  being 
provided  for  interested  parties  to 
provide  alternative  views  and  comments 
on  these  views  that  EPA  may  consider 
in  the  Final  Rule  and  Final 
Authorization  Decision.  Interested 
parties  are  also  requested  to  comment 
on  California's  request  regarding  the 
following  issues: 

(1)  Whether  California's 
determination  that  the  California 
standards  are,  in  the  aggregate,  at  least 
as  protective  of  public  health  and 
welfare  as  applicable  Federal  standards 
is  arbitrary  and  capricious; 

(2)  Whether  California  needs  its 
standards  to  meet  compelling  and 
extraordinary  conditions;  and 

(3)  Whether  California's  standards 
and  accompanying  enforcement 
procedures  satisfy  the  consistency 
criterion  of  section  209(e)(2)(A)(iii)  of 
the  Act. 

n.  Proposed  Authmization  Decision 

1.  Introduction 

By  this  decision,  issued  under  section 
209(e)  of  the  Clean  Air  Act  (the  Act),  as 
amended,  42  U.S.C.  7543, 1  am 
authorizing  the  State  of  California  to 
adopt  and  enforce  regulations  for 
standards  and  test  procedures  for  utility 
and  lawn  and  garden  engines  as 
requested.  These  regulations  establish 
exhaust  emission  standards  and  test 
procedures  for  1994  and  subsequent 
calendar  year  utility  and  lawn  and 
garden  equipment  engines.* 

Section  209  of  the  Act  addresses 
nonroad  engines.  The  request  before  me 
applies  to  engines  25  horsepower  or 
smaller.  Because  equipment  that  uses 
such  engines  includes  hand-held  and 
portable  pieces  of  equipment,  clearly 
nonstationary  sources,  such  engines  are 


>  See  Title  13.  California  Code  of  Re«uIatIoni 
(CCR).  tectiont  2400-2407. 


clearly  nonroad  engines.  Thus,  it  is 
appropriate  that  I  consider  for 
authorization  under  section  209 
California's  proposed  standards  and  test 
procedures  for  utility  and  lawn  and 
garden  engines. 
Section  209(e)(1)  of  the  Act  provides: 

No  State  or  any  political  subdivision 
thereof  shall  adopt  or  attempt  to  enforce  any 
standard  or  other  requirement  relating  to  the 
control  of  emissions  from  either  of  the 
following  new  nonroad  engines  or  nonroad 
vehicles  subject  to  regulation  under  this 
Act— 

(A)  New  engines  which  are  used  in 
construction  equipment  or  vehicles  or  used  in 
farm  equipment  or  vehicles  and  which  are 
smaller  than  175  horsepower. 

(B)  New  locomotives  or  new  engines  used 
in  locomotives.  Subsection  (b)  shall  not  apply 
for  purposes  of  this  paragraph. 

Section  209(e)(2)  addresses  nonroad 
engines  and  vehicles  other  than  those 
referred  to  in  section  209(e)(1).  For  these 
other  engines  and  vehicles,  section 
209(e)(2)  requires  the  Administrator, 
after  notice  and  opportunity  for  public 
hearing,  to  authorize  California  to  adopt 
and  enforce  standards  and  other 
requirements  relating  to  emissions 
control  if  California  determines  that  its 
standards  will  be,  in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal  standards. 
The  authorization  shall  not  be  granted, 
however,  if  the  Administrator  fmds  that 
(1)  The  determination  of  California  is 
arbitrary  and  capricious:  (2)  California 
does  not  need  the  California  standards 
to  meet  compelling  and  extraordinary 
conditions:  or  (3)  CaUfomia  standards 
and  accompanying  enforcement 
procedures  are  not  consistent  with 
section  209. 

In  order  to  be  deemed  consistent  with 
section  209,  California  standards  and 
enforcement  procedures  must  reflect  the 
requirements  of  section  209(a)  and 
209(e)(1).  Section  209(a)  prohibits  states 
from  adopting  or  enforcing  emission 
standards  for  new  motor  vehicles  or 
engines.  Therefore,  Cahfomia's 
proposed  nonroad  standards  and 
enforcement  procedures  must  not  apply 
to  new  motor  vehicles  or  new  motor 
vehicle  engines.  Section  209(e)(1) 
identifies  the  categories  preempted  from 
state  regulation.  As  stated  above,  the 
preempted  categories  are  (a)  new 
engines  which  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm 
equipment  or  vehicles  and  which  are 
smaller  than  175  horsepower,  and  (b) 
new  locomotives  or  new  engines  used  in 
locomotives.  Therefore.  California's 
proposed  emission  regulations  would  be 
considered  inconsistent  if  they  applied 
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to  these  preempted  oategories.  as 
defined  by  EPA  regiyation. 

California  has  reqjiested  that  I 
authorize  it  to  adopt'regulations  for 
emission  standards  and  test  procedures 
for  1994  and  subsequent  calendar  year 
utility  and  lawn  and  garden  equipment 
engines.  On  the  basirof  the  record 
before  me.  I  cannot  iiiake  the  findings 
required  to  deny  authorization  under 
section  209(e)(2)  of  t|e  AcL  Therefore.  1 
am  authorizing  Calif^>mia  to  adopt  these 
regulations. 

2.  Background 

By  letter  dated  Detember  27. 1990.  the 
California  Air  Resources  Board  (CARB) 
submitted  to  the  US\  Environmental 
Protection  Agency  (^A)  a  request  that 
EPA  authorize  Califo^a  to  adopt 
regulations  for  standards  and  test 
procedures  for  1994  ^nd  subsequent 
calendar  year  utihty  bnd  lawn  and 
garden  engines  and  vehicles.  There  are 
two  categories  of  utihty  engines:  the 
lawn  and  garden  category  and  the 
general  utility  category. 

These  proposed  standards  apply  to 
gasoline,  diesel,  and  other  fiieled 
engines  25  horsepower  or  smaller.  The 
standards  become  effective  calendar 
year  1994,  with  a  new  set  of  standards 
effective  calendar  year  1999.  CARB 
agreed  to  revisit  the  f  reposed  1999 
standards  in  1994  an4 1996  to  evaluate 
the  development  of  technology  to  meet 
the  standards.  To  ensure  an  emissions 
benefit  from  the  engines  that  are 
replaced  in  late  model  atihty  engine 
equipment,  the  propoeed  regulation 
requires  that,  as  of  1999.  replacement 
engines  for  pre-1994  equipment  comply 
with  the  1994  model  emission 
regulations.  Compliayc?  is  based  on 
date  of  production.  a6t  date  of  sale.  The 
standards,  in  grams  per  brake- 
horsepower-hour  (g/^hp-hr)  are  divided 
into  subcategories  based  on  total  engine 
displacement  Separate  standards  are 
proposed  for  hand-hqld  equipment 

The  proposed  regulations  incorporate 
much  of  the  SAE  IlOQB  test  procedure  as 
the  engine  test  procedure  for  general 
utility  engines.  CARB  intends  to  change 
the  SAE  test  procedure,  however,  by 
using  two  separate  test  cycles;  One  for 
hand-held  equipment]  engines  and  one 
for  non  hand-held  eq^pment  engines. 
Under  the  proposed  Regulations,  the 
primary  test  procedure  is  the  raw  gas 
method  (ROM).  The  Constant  Volume 
Sampling  Test  Procedure  (CVS)  test 
method  or  a  derivative  of  it  called  the 
"mini-CVS"  test  method  is  proposed  for 
compliance  with  the  proposed  PM 
standards.  The  CARQ  staff  believes  that 
an  accurate  PM  measurement  cannot  be 
made  using  the  RGM  which  is  presently 
specified  by  SAE  JlO^  Additionally, 


manufacturers  may  use  CVS  equipment 
to  measure  all  emissions  for  any  engine 
if  the  manufacturer  provides  test  data 
showing  the  CVS  results  to  be 
equivalent  to  the  RGM  test  results  and 
the  procedure  is  approved  by  the 
Executive  Officer. 

California's  proposed  regulations  will 
require  certification  of  engines, 
assembly  line  testing,  labeling  of 
equipment,  and  a  warranty  requirement 
Manufacturers  of  new  utility  or  lawn 
and  garden  engines  subject  to  the 
standards  would  be  required  to  certify 
the  engines  annually.  After  the  first 
certification,  additional  certi^cation 
data  would  only  be  needed  whenever 
design  changes  to  the  engine  are  made, 
or  when  new  emission  standards  take 
effect 

CARB's  proposed  regulation  requires 
manufacturers  to  conduct  assembly  line 
"quality  audit"  testing  to  demonstrate 
compliance  with  the  standards, 
beginnbg  with  production  of  199S 
models.  The  manufacturer  would  select, 
at  random,  one  percent  of  the  engines 
produced  for  sate  in  California  foe 
"quality  audif  testing  at  the 
manufacturer's  facility  using  the  same 
test  procedures  as  those  used  In 
certification.  The  procedures  allow  for 
reduced  testing  when  emission  levels 
pass  a  statistical  point  that  proves  that 
engine  emissions  are  well  below  the 
standard.  The  proposed  regulation  oflers 
an  option  for  manufacturers  to  develop 
their  own  quality-audit  procedures  that 
would  be  subject  to  approval  by  the 
Executive  Officer. 

Conffrmatory  testing  is  also  proposed 
in  the  regulation.  Under  this  scheme, 
CARB  reserves  the  right  to  test  a  small 
sample  of  new  utility  engines  produced 
for  sale  in  California  to  determine  if  the 
average  emissions  of  any  pollutant  from 
the  sample  of  engines,  as  determined  by 
a  statistical  sampling  procedure,  fail  to 
meet  the  applicable  emission  standards. 
These  tests,  done  at  the  manufacturer's 
expense,  would  be  conducted  by  CARB, 
its  contractor,  «■  by  the  manufacturer  at 
its  own  facility.  If  the  tests  show  that  the 
average  emissions  fail  to  meet  the 
applicable  standards,  the  manufacturer 
could  be  fined  and  enjoined  from  selling 
that  engine  family  in  California. 

CARB's  proposed  regulation  requires 
that  each  new  utility  engine  be  affixed 
with  a  label  that  identifies  it  as  a 
Califomia-certi^ed  engine  and  states 
that  it  conforms  to  all  applicable 
Califtmua  utility  engine  emissioa 
regulatiiHis.  The  labeling  requirement 
would  ensure  that  only  Catifocnia- 
certified  engines  be  oHered  for  sak  in 
the  state. 

The  proposed  regulation  requires  that» 
beginning  with  1994.  the  manufacturer 


provide  a  two  jrear  emissions  warranty 
to  the  ultimate  purchaser.  The  warranty 
would  be  required  to  ensure  that  the 
engine  is  free  from  defects  of  any  listed 
,  emissions-related  part.  The  warranty 
would  not  cover  the  basic  engine  with 
respect  to  wear  or  failure. 

3.  Standard  of  Proof 

Section  209fa}  of  the  Act  expressly 
preempts  states'  authority  to  adopt  or 
enforce  emission  standards  for  new 
motor  vehicles.  In  section  209(b), 
however.  Congress  provided  a 
mechanism  for  California  to  adopt  its 
own  emission  standards  and 
enforcement  procedures  for  motor 
vehicles.  EPA  has  been  granting  waiver» 
of  Federal  preemption  for  California  for 
motor  engines  and  vehicles  under 
section  209(b)  since  1967.  Section  209(e}, 
added  in  the  Clean  Air  Act 
Amendments  of  1990,  contains  criteria 
similar  to  section  209(b).  EPA  believes  it 
is  appropriate  to  interpret  the  parallel 
language  of  these  two  sections 
consistently.  The  courts  have  provided 
guidance  for  the  standard  of  review 
appropriate  for  section  209(b)  waiver 
decisions. 

bi  MEMA  t,  the  court  set  out  cleariy 
the  role  of  the  Administrator  in  a  section 
209  proceeding.  This  role  is  to: 

(C)on8ider  all  evidence  that  passes 
the  threshold  test  of  materiality  and 
*  *  *  thereafter  assess  such  material 
evidence  against  a  standard  of  proof  to 
determine  whether  the  parties  favoring  ■ 
denial  of  the  waiver  have  shown  that 
the  factual  circumstances  exist  in  which 
Congress  Intended  denial  of  the 
waiver.*  The  court  m  MEMA  I 
considered  the  standards  of  proof 
appropriate  for  the  findings  under 
section  209  necessary  to  grant  a  waiver 
for  an  "accompanying  enforcement 
procedure":  the  "protectiveness  in  the 
aggregate"  and  "consistency  with 
section  202(a)"  findings.  The  court 
instructed; 

The  steiMiard  of  proof  must  take  sceount  of 
the  nature  of  die  riak  of  error  Involved  in  any 
given  decision,  and  It  therefore  varies  with 
the  finding  iovolved  We  need  aot  decide 
how  this  ttandasd  operates  in  every  waiver 
decision.* 

The  court  upheld  the  Administrator's 
finding  that  to  deny  a  waiver,  "there 
must  be  'clear  and  compefling  evideiice' 
to  show  that  the  proposed  procedures 
uodennfaie  the  protectiveness  of 
California's  standards."  The  court  noted 
that  this  standard  (d  proof  '*also  accords 
with  the  Congressional  intent  to  provide 
CaUfomia  witfi  the  broadest  possible 


*AffiAMtl 
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discretion  in  setting  regulations  it  finds 
protective  of  the  public  health  and 
welfare*  *  *".♦ 

With  respect  to  the  consistency 
Hnding,  the  court  did  not  articulate  a 
standard  of  proof  applicable  to  all 
proceedings,  but  found  that  opponents 
of  the  waiver  were  unable  to  meet  their 
burden  even  if  the  standards  were  a 
mere  preponderance  of  the  evidence. 
Although  MEMA  I  did  not  explicitly 
consider  the  standard  of  proof  under 
section  209  in  connection  with  a  waiver 
request  for  "standards",  there  is  nothing 
in  the  opinion  to  suggest  that  the  court's 
analysis  would  not  apply  with  equal 
force  to  such  determinations. 

EPA's  past  waiver  decisions  have 
consistently  made  clear  that: 

Even  in  the  two  areas  concededly  reserved 
for  Federal  judgment  by  this  legislation — the 
existence  of  "competing  and  extraordinary" 
conditions  and  whether  the  standards  are 
technologically  feasible — Congress  intended 
that  the  standard  of  EPA  review  of  the  State 
decision  be  a  narrow  one.' 

Congress'  intent  that  the  EPA  review 
of  CaMomia's  decision-making  be 
narrow  has  led  EPA  in  the  past  to  refect 
arguments  that  are  not  spedtied  as 
grounds  for  denying  a  waiver 

The  law  makes  if  dear  that  the  waiver 
requests  cannot  be  denied  unless  the  specific 
fmdings  designated  in  the  statute  can 
properly  be  made.  The  issue  of  whether  a 
proposed  California  requirement  is  likely  to 
result  in  only  marginal  improvement  in  air 
quality  not  commensurate  with  its  cost  or  is 
otherwise  an  arguably  unwise  exercise  of 
regulatory  power  is  not  legally  pertinent  to 
my  decision  under  section  209". • 

Thus,  because  I  believe  that  MEMA  I 
is  applicable  to  section  209(e),  my 
consideration  of  all  the  evidence 
submitted  in  connection  with  this 
authorization  decision  is  circumscribed 
by  its  relevance  to  those  questions 
which  I  may  consider  under  section  209. 

Finally,  it  is  important  to  remember 
that  the  burden  of  proof  in  a  section  209' 
proceeding  is  squarely  upon  the 
opponents  of  the  waiver: 

The  language  of  the  statute  and  its 
legislative  history  indicate  that  California's 
regulations,  and  California's  determination 
that  they  comply  with  the  statute,  when 
presented  to  the  Administrator  are  presumed 


*Id. 

•  40  FR  Z310Z.  23103.  (May  23. 1975). 

*  36  FR  17458  (August  31, 1971).  Note  that  the 
"more  stringent"  standard  expressed  here,  in  1971, 
was  superseded  by  the  1977  amendments  to  section 
209.  which  established  that  the  California  standards 
must  be,  in  the  aggregate,  at  least  a» protective  of 
public  health  and  welfare  as  applicable  Federal 
standards. 

See  also  MEMA  I.  627  F.2d  at  1116-17  (holding 
that  EPA  properly  declined  to  consider  the  alleged 
anti-competitive  effects  of  California's  in-use 
maintenance  regulations). 


to  satisfy  the  wsiver  requirements  and  that 
the  burden  of  proving  otherwise  is  on 
whoever  attacks  them.  California  mutt 
present  its  regulations  and  findings  at  the 
hearing  and  thereafter  the  parties  opposing 
the  waiver  request  bear  the  burden  of 
persuadii^  the  Administrator  that  tlie  waiver 
request  should  be  denied.^ 

4.  Discvssioa 

A.  Public  Health  and  Welfare 

I  have  already  set  forth,  in  the 
introduction  of  this  decision,  the  criteria 
for  review  of  the  public  health  and 
welfare  protectiveness  issue  as  it 
pertains  to  both  emission  standards  and 
accompanying  enforcement  procedures 
for  which  California  requests  a  waiver. 

CARB  has  made  a  determination  that 
its  proposed  standards  are,  in  the 
aggregate,  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards.*  I  cannot  find  that 
this  determination  is  arbitrary  and 
capricious  because  there  are  no  Federal 
standards  for  utility  and  lawn  and 
garden  engines.  Pursuant  to  section  213 
of  the  Act  the  Administrator  will 
"conduct  a  study  of  emissions  from 
nonroad  engines  and  nonroad  vehicles 
to  determine  if  such  emissions  cause,  or 
significantly  contribute  to,  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare."  If 
the  A<^inistrator  determines  that 
nonroad  emissions  are  "significant 
contributors"  in  more  than  one  ozone  or 
carbon  monoxide  nonattainment  area, 
the  Administrator  shall  promulgate 
standards  for  such  nonroad  engines.  If 
EPA  makes  such  a  determination  and 
promulgates  standards  that  are  more 
stringent  "in  the  aggregate"  than  CARB 
standards,  upon  promulgation  of  the 
final  rule  by  EPA,  interested  parties  may 
request  that  EPA  reconsider  this  waiver 
decision  to  apply  the  "in  the  aggregate" 
criterion. 

B.  Compelling  and  Extraordinary 
Conditions 

Under  section  209(e](2)(A)(ii)  I  cannot 
grant  this  authorization  if  I  find  that 
California  "does  not  need  such  State 
standards  to  meet  compelling  and 
extraordinary  conditions  *  *  *".  This 
criterion  also  applies  to  motor  vehicles 
in  section  209(b)(1)(B).  I  propose  to 
interpret  this  criterion  the  same  in  this 
nonroad  engine  and  vehicle 
authorization  request  as  I  have 
interpreted  the  criterion  in  motor  vehicle 
waiver  decisions. 

Under  this  criterion,  EPA's  inquiry  is 
restricted  to  whether  California  needs 


its  own  nonroad  engine  and  vehicle 
control  program  to  meet  compelling  and 
extraordinary  conditions,  and  not 
whether  any  given  standards  are 
necessary  to  meet  such  conditions.*  As 
to  the  need  for  the  particular  standards 
which  are  the  subject  of  this  decision. 
California  is  entrusted  with  the  power  to 
select  "the  best  means  to  protect  the 
health  of  its  citizens  and  the  public 
welfare."  '<>  CARB  has  repeatedly 
demonstrated  the  existence  of 
compelling  and  extraordinary  conditions 
in  California  justifying  California's  need 
for  its  own  motor  vehicle  pollution 
control  program. ' '  In  CARB's  December 
1990  letter  requesting  authorization, 
CARB  refers  to  the  California  Gean  Air 
Act  of  198a,  in  which  the  California 
Legislature  found  that  the  conditions 
"throughout  California  have  the 
potential  not  only  to  prevent  attainment 
of  the  state  standards,  but  in.  some 
cases,  to  result  in  worsening  of  air 
quality."  '  *  Recognizing  the  severe  air 
quality  problems  in  Caiifomia,  the 
California  Legislature  authorized  CARB 
to  consider  adopting  standards  and 
regulations  for  utility  engines.  Based  on 
previous  showings  by  Caiifomia  in  the 
context  of  motor  vehicle  waivers  and 
CARB's  submission  to  the  record  1  agree 
that  Caiifomia  continues  to  face  the 
requisite  compelling  and  extraordinary 
conditions.  Thus,  I  cannot  deny  the 
authorization  request  on  the  basis  of  a 
lack  of  compelling  and  extraordinary 
conditions. 

C.  Consistency  with  Section  209 

Under  section  209(e)(2KB)(iii).  I 
cannot  grant  Caiifomia  its  authorization 
request  if  I  find  that  Caiifomia 
standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  209  of  the  Act 
California's  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209  of 
the  Act.  California's  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209  if  the 
following  criteria  are  not  met.  First,  the 
Caiifomia  standards  and  enforcement 
procedures  must  be  consistent  with 
section  209(a),  which  prohibits  states 
from  adopting  or  enforcing  emission 
standards  for  new  motor  vehicles  or 
engines.  That  is,  California's  proposed 
nonroad  standards  and  enforcement 
procedures  must  not  apply  to  new  motor 


*  MEMA  I.  627  F.2d  at  1121. 

*  CARB  Resolution  90-aa  at  page  3.  (December 
13, 1990). 


•  See.  eg-  «  FR  18887. 18889-90  (May  31. 1964). 

'»  H.R.  Rep.  No.  95-294.  95th  Cong..  Isl  Sess.,  301 
02  (1977). 

' '  See.  e.g..  49  FR  18887, 18890-91  (May  31. 1984). 

'•  L*tter  dated  December  27. 199a  from  James  D. 
Boyd.  Executive  Officer,  CARB,  to  William  K.  Reilly. 
Administrator.  EPA.  at  page  7. 
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vehicles  or  new  motor  vehicle  engines. 
Second.  Califomit  's  proposed  nonroad 
regulations  must  be  consistent  with 
section  209(e)(1),  \lhich  identifies  the 
categories  preempted  from  state 
regulation.  Thus,  (lalifomia's  proposed 
regulations  would  be  considered 
inconsistent  if  the; '  applied  to  the 
preempted  categories  in  section  209(e)(1) 
as  defined  by  EPA  regulation. 

California's  prottosed  regulations 
apply  to  utility  an(  I  iawn  and  garden 
engines.  The  prop*  ised  regulations  do 
not  apply  to  new  r  lotor  vehicles  or  new 
motor  vehicle  engi  fies.Thus,  the  first 
criterion  is  met. 

In  order  to  meet  the  second  criterion, 
California's  proposed  regulations  may 
not  apply  to  the  prfeempted  categories 
under  section  209(^)(1).  CARB's 
proposed  definitio(i  of  "lawn  and  garden 
and  utility  engines!'  states: 

AH  engines  and  eqiiipment  that  fail  within 
the  scope  of  the  pree^nption  of  section 
209(e)(1)(A)  of  the  pileral  Clean  Air  Act  as 
amended,  and  as  defined  by  regulation  of  the 
Environmental  protef  tion  Agency,  are 
specifically  not  inclutied  within  this  category. 

EPA  is  in  the  process  of  promulgating 
regulations  to  implement  section  209(e); 
the  proposed  regulations  define  the 
preempted  categories.  EPA  proposes  in 
the  rule  that  CARH  make  determinations 
regarding  the  primary  use  of  utility  and 
lawn  and  garden  equipment  to  ascertain 
if  such  equipment  falls  within  the  scope 
of  EPA's  proposed  definitions  of  "farm 
equipment"  and  "construction 
equipment".  EPA  v  'ill  then  review 
CARB's  determina  ion  to  determine  if  it 
was  arbitrary  and  ;apricious. 

For  this  propose<|  waiver  decision, 
EPA  presumes  thatj  GARB  will  apply  the 
tests  in  the  EPA  retuiation  and  make  a 
meets  the  arbitrary 


determination  that 


and  capricious  stai  idard  of  review. 
When  CARB  prese  its  its  determination 
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of  primary  use  in  accordance  with  EPA's 
proposed  test  to  EPA,  EPA  will  then 
provide  an  opportunity  for  interested 
parties  to  comment  on  CARB's 
determination  in  the  context  of  EPA's 
review  of  such  determination.  When 
EPA  prepares  the  final  waiver  decision, 
however,  it  will  not  be  based  on  a 
presumption  but  on  EPA's  analysis  of 
CARB's  actual  determination  and  any 
comments  EPA  receives  regarding 
CARB's  determination. 

5.  Decision 

Based  upon  the  above  discussion  and 
findings,  I  authorize  the  state  of 
California  to  adopt  California  Exhaust 
Emission  Standards  and  Test 
Procedures  for  1994  and  Subsequent 
Model  Utility  and  Lawn  and  Garden 
Equipment  Engines. 

III.  Procedures  for  Public  Participation 

Any  person  desiring  to  present 
testimony  regarding  this' proposed 
decision  at  the  public  hearing  (see 
"Dates")  should,  if  possible,  notify  the 
contact  person  listed  above  of  such 
intent  at  least  seven  days  prior  to  the 
opening  day  of  the  hearing.  The  contact 
person  should  also  be  given  notification 
of  any  need  for  audio/visual  equipment. 
A  sign-up  sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  testimony  for 
those  who  have  not  notified  the  contact 
person.  This  testimony  will  be 
scheduled  on  a  first  come,  first  serve 
basis  to  follow  the  previously  scheduled 
testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience,  in  addition, 
EPA  would  find  it  helpful  to  receive  an 
advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 


at  least  one  week  before  the  scheduled 
hearing  date,  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  previously. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-91-01  (see 
"AOOMESSES"). 

Mr.  Charles  N.  Freed,  Director  of  the 
Manufacturers  Operations  Division, 
Office  of  Mobile  Sources,  is  hereby 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding.  The  Presiding 
OfBcer  is  authorized  to  strike  from  the 
record  statements  which  he  deems 
irrelevant  or  repetitious  and  to  impose 
reasonable  limits  on  the  duration  of  the 
statement  of  any  witness.  The 
Administrator  will  base  his 
determination  with  regard  to  CARB's 
request  on  the  record  of  the  public 
hearing,  if  any,  and  on  any  other 
relevant  written  submissions  and  other 
pertinent  information.  This  information 
will  be  available  for  public  inspection  at 
the  EPA  Air  Docket,  Docket  No.  A-91-01 

(see  "ADDRESSES"). 

Dated:  August  22, 1991. 
Michael  Shapiro. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  91-21257  Filed  9-5-01;  8:45  am] 
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Proclamation  6330  of  September  4,  1991 
Citizenship  Day  and  Constitution  Week,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

After  receiving  word  in  London  of  our  Constitution  and  its  approval  by  the 
Congress  of  the  Confederation,  John  Adams  wrote  that  the  document  was.  "if 
not  the  greatest  exertion  of  human  understanding,  the  greatest  single  effort  of 
national  deliberation  that  the  world  has  ever  seen."  When  they  adopted  the 
first  10  Amendments  to  our  Constitution,  our  Nation's  Founders  added  to  that 
great  charter  of  American  government  a  set  of  clear,  concise,  and  express 
guarantees  of  the  fundamental  rights  of  individuals.  Known  collectively  as  our 
Bill  of  Rights,  these  10  amendments  have  helped  to  define  and  to  defend  our 
liberties.  They  have  also  served  as  a  model  for  the  world.  During  this  200th 
anniversary  of  our  Bill  of  Rights,  we  do  well  to  reflect  on  the  timeless 
principles  that  it  enshrines  and  on  our  role  in  upholding  them. 

The  Bill  of  Rights  guarantees,  among  other  basic  liberties,  freedom  of  religion 
and  of  assembly,  as  well  as  freedom  of  speech  and  of  the  press;  it  protects  the 
right  to  keep  and  bear  arms;  it  prohibits  unreasonable  searches  and  seizures; 
and  it  ensures  that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  It  also  defines  basic  rules  of  fairness  in  criminal 
procedure.  Ratified  in  1791.  the  Bill  of  Rights  makes  clear  that  our  Constitution 
is  a  charter  of  limited  government  based  on  the  principles  of  federalism. 
Together  these  documents  express  in  law  our  Nation's  commitment  to  the 
truths  first  affirmed  in  our  Declaration  of  Independence:  "that  all  men  are 
created  equal,  that  they  are  endowed  by  their  Creator  with  certain  unaliena- 
ble Rights,  that  among  these  are  Life.  Liberty  and  the  pursuit  of  Happiness." 

Our  observance  of  Citizenship  Day  and  Constitution  Week  reminds  us  that  we 
have  not  only  many'rights  but  also  many  responsibilities  as  citizens  of  this 
great  Nation.  With  characteristic  eloquence  and  sagacity,  the  celebrated 
American  jurist  Learned  Hand  once  said:  "Liberty  lies  in  the  hearts  of  men 
and  women.  When  it  dies  there,  no  constitution,  no  law.  no  court  can  save  it." 
His  words  are  a  stirring  reminder  that  our  Constitution  and  Bill  of  Rights  can 
be  effective  guarantees  of  freedom  only  as  long  as  we  understand  and  prize 
the  principles  that  they  enshrine.  Accordingly,  each  of  us  has  a  responsibility 
to  uphold  the  ideals  of  tolerance  and  justice;  to  teach  our  children  the 
difference  between  liberty  and  license;  and  to  share  in  the  hard  work  of 
freedom— at  the  ballot  box.  in  the  workplace,  on  the  farm,  in  the  military,  or 
through  our  homes,  schools,  and  places  of  worship.  This  is  the  essence  of  good 
citizenship. 

The  Congress,  by  joint  resolution  of  February  29.  1952  (36  U.S.C.  153).  desig- 
nated September  17  as  "Citizenship  Day."  Also,  by  joint  resolution  of  August 
2. 1956  (36  U.S.C.  159).  the  Congress  designated  the  week  beginning  September 
17  and  ending  September  23  of  each  year  as  "Constitution  Week." 
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NOW.  -niEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  17.  1991.  as  Citizenship  Day  and  call 
on  government  officials  to  display  the  flag  of  the  United  States  on  all 
government  buildings.  I  encourage  Federal,  State,  and  local  officials,  as  well 
48  leaders  of  civic,  social,  and  educational  organizations,  to  conduct  ceremo- 
nies and  programs  to  commemorate  the  occasion. 

Furthermore.  I  proclaim  the  week  beginning  September  17  and  ending  Septem- 
ber 23. 1991.  as  Constitution  Week,  and  I  encourage  all  Americans  to  observe 
that  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
September,  in  tbe  jrear  of  our  Lord  nioeleen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6331  of  September  4,  1991 
Gold  Star  Mother's  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  Americans  can  never  forget  the  brave  and  selfless  individuals  who  have 
given  their  lives  for  our  country.  Indeed,  this  year  alone  has  given  us  several 
poignant  reminders  of  the  debt  that  we  owe  to  each  of  them.  While  the  200th 
anniversary  of  our  Bill  of  Rights  has  renewed  our  appreciation  for  the  bless- 
ings of  liberty,  the  war  in  the  Persian  Gulf  has  deepened  our  gratitude  toward 
those  who  have  died  to  win  them.  On  this  occasion,  however,  we  honor  the 
mothers  of  our  Nation's  fallen.  Known  as  Gold  Star  Mothers,  these  women 
have  shared  in  the  sacrifices  of  their  children,  and  they  deserve  a  commensu- 
rate portion  of  our  respect  and  thanks. 

Any  parent  who  has  ever  suffered  the  loss  of  a  son  or  daughter  knows  that 
when  that  child  dies,  a  part  of  oneself  dies  too.  Accordingly,  our  Nation's  Gold 
Star  Mothers  understand  the  value  of  liberty  because  they  have  borne  part  of 
the  price  that  has  been  paid  to  defend  it.  Today  many  Gold  Star  Mothers  are 
demonstrating  their  enduring  love  of  freedom  through  generous  voluntary 
efforts  in  their  communities — including  special  efforts  in  behalf  of  veterans 
and  active  duty  service  members. 

Although  we  set  aside  this  day  in  their  honor,  let  us  pay  tribute  to  our  Nation's 
Gold  Star  Mothers  throughout  the  year  by  assuring  them— through  word  and 
deed — that  their  children's  sacrifices  are  remembered  and  appreciated.  Let  us 
continue  working  to  promote  respect  for  human  rights  and  the  rule  of  law, 
around  the  world,  and  let  us  pray  for  lasting  peace  among  nations,  so  that  no 
more  Americans  might  die  in  battle,  and  so  that  no  more  mothers  might  face 
war's  bereavement. 

The  Congress,  by  Senate  Joint  Resolution  115  (June  23,  1936),  designated  the 
last  Sunday  in  September  as  "Gold  Star  Mother's  Day"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  29, 1991,  as  Gold  Star  Mother's  Day.  I 
call  on  all  government  officials  to  display  the  United  States  flag  on  govern- 
ment buildings  on  this  day.  I  also  urge  the  American  people  to  display  the  flag 
and  to  hold  appropriate  meetings  in  their  homes,  places  of  worship,  or  other 
suitable  places,  as  a  public  expression  of  the  sympathy  and  the  respect  that 
our  Nation  holds  for  its  Gold  Star  Mothers. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  4  day  of  Septem- 
ber, in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


(FR  Doc  91-21706 
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OFFICE  OF  PERSONNEL 
IMANAQEMENT 

5  CFR  Part  831 

RIN  3206-AD48 

Retirement;  Court-Ordered  Retirement 
Benefits 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Offlce  of  Personnel 
Management  (OPM)  is  issuing  as  final 
rules,  portions  of  the  proposed 
regulations  published  December  30, 
1986,  to  establish  age  18  as  the  age  for 
direct  payment  of  survivor  annuity 
benefits  and  to  clarify  terminology  in  the 
Civil  Service  Retirement  law.  The 
changes  will  simplify  payment  of 
benefits  under  the  Civil  Service 
Retirement  System  (CSRS).  The 
remainder  of  the  proposed  regulations — 
primarily  the  procedure  for  processing 
court  orders  and  cases  involving 
competing  claimants — is  being 
withdrawn.  A  new  proposed  procedure 
for  processing  such  cases  will  be 
published  at  a  later  date. 
EFFECTIVE  DATE:  These  regulations  are 
effective  October  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Rochester.  (FTS)  266-0777  or 
(202)  606-0777,  Extension  207. 

SUPPLEMENTARY  INFORMATION:  On 
December  30, 1986,  we  published  (at  51 
FR  47021)  proposed  regulations 
specifically  defining  certain  terms  in  the 
retirement  law,  establishing  age  18  as 
the  minimum  age  for  direct  payment  of 
benefits  regardless  of  the  age  of 
majority  in  the  claimant's  place  of 
residence,  and  establishing  procedures 
for  processing  cases  involving 
competing  claimants  (§  831.109(g)  of  title 
5,  Code  of  Federal  Regulations)  and 
'  cases  invohring  court  orders  aiifecting 


benefits  payable  from  the  Fund  (Subpart 
Q  of  part  831  of  title  5.  Code  of  Federal 
Regulations).  Interested  parties  were 
given  30  days  to  submit  comments  on 
the  proposed  regulations. 

We  received  only  two  comments  on 
the  proposal.  None  of  the  comments 
related  to  the  sections  finalized  in  this 
publication.  The  comments  primarily 
concerned  the  proposed  procedural 
changes  to  the  court  order  regulations. 
Since  the  procedural  changes  in  our 
proposed  regulations  are  being 
withdrawn  and  a  new  proposal  is  to  be 
published  separately,  the  comments  on 
our  proposed  court  order  procedures 
will  be  discussed  in  the  new  proposed 
regulations.  We  did  not  make  any  major 
substantive  changes  to  the  final 
regulations  that  would  change  the  way 
the  definitions  affect  benefits;  however, 
we  made  several  changes  and  additions 
we  believe  were  necessary  to  clarify  the 
provisions. 

Executive  Order  12291,  Federal 
Regulation  , 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  Executive  Order  12291,  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  rules  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rules  will  only  a^ect 
retirement  payments  to  retired 
Government  employees  and  spouses. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procediu^.  Claims,  Disabihty  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers, 
Pensions,  Retirement. 

U.S.  Office  of  Pen onnel  Management. 
Constance  Berry  Newman, 
Director, 

PART  sat— RETIREMENT 

Accordingly,  OPM  is  amending  5  CFR 
part  831  as  follows: 

Subpart  A—Administrstion  and 
General  Provisions 

1.  The  authority  citation  for  part  831 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8347;  i  831.102  also 
issued  under  5  U.S.C  8334:  i  831.106  also 


issued  under  5  U.S.C.  5S2a:  {  831.108  also 
issued  under  5  U.S.C.  8336(d)(2):  |  831.502 
also  issued  under  5  U.S.C.  8337;  {  S31.503  dlso 
issued  under  sec.  1(3).  E.0. 11228.  3  CFR 
1964-1965  Comp.:  {  831.621  also  issued  under 
sec.  201(d)  of  the  Federal  Employees  Benefits 
Improvement  Act  of  1986,  Public  Law  99-251; 
subpart  S  also  issued  under  5  U.S.C.  e345(k): 
subpart  V  also  issued  under  5  U.S.C.  8343a 
and  sec.  6001.  Public  Law  100-203. 

2.  New  S9  831.112  and  831.113  are 
added  to  read  as  follows: 

§831.112    DefMtiont  of  tmptoyM. 

(a)  Determinations  involving  an 
employee's  ability  to  make  a  deposit  or 
redeposiL  A  person  may  make  a  deposit 
or  redeposit  under  section  8334  of  title  5, 
United  States  Code,  if  he  or  she  is  an 
"employee."  For  purposes  of  this 
paragraph,  an  employee  is — 

(1)  A  person  currently  employed  in  a 
position  subject  to  the  civil  service 
retirement  law;  or 

(2)  A  former  employee  (whose  annuity 
has  not  been  finally  adjudicated)  who 
retains  civil  service  retirement  annuity 
rights  based  on  a  separation  from  a 
position  in  which  retirement  deductions 
were  properly  withheld  and  remain  (or 
have  been  redeposited  in  whole  or  in 
part)  in  the  Civil  Service  Retirement  and 
Disability  Fund. 

(b)  Determinations  involving  the 
payment  of  survivor  benefits  at  an 
employee's  or  former  employee's  death. 
To  determine  entitlement  to  survivor 
benefits,  OPM  establishes  whether  the 
deceased  individual  was  an  "employee" 
or  a  "retiree"  on  the  date  of  death.  If  the 
decedent  was  an  "employee"  on  the 
date  of  death,  survivor  benefits  are  paid 
as  though  the  individual  died  in  service. 
If  the  decedent  was  a  "retiree"  on  the 
date  of  death,  survivor  benefits  are  only 
paid  as  provided  in  the  individual's 
election,  provided  it  was  properly  made. 
However,  if  a  former  employee  was 
eligible  only  for  a  deferred  annuity  at 
age  62,  survivor  benefits  are  only  paid  if 
the  individual  was  a  "retiree"  on  the 
date  of  death.  For  purposes  of  this 
paragraph — 

(1)  "Employee"  is  a  person — 
(i)  Who  had  not  been  separated  from 
service  prior  to  his  or  her  death,  even  if 
he  or  she  had  applied  for  retirement  (for 
example,  an  applicant  for  disability 
annuity)  and  the  application  bad  been 
approved;  or 
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of  whether  that  daf 
the  date  of  separati 


occurs  before  the 
annuity,  even 

occurred, 
innuitant"  is  a 


separated  from 
[he  requirements  to 
ncluding  having  filed 
annuity  prior  to 

jccurs  on  or  after  the 
annuity. 
involving  tbe 
consent  for 
ive  annuity  and 

.  Spousal 
3s  specified  in 
203(c).  if  the 
is  married  on  the 
annuity,  regardless 
is  before  or  after 
from  service. 


1  )n 


§831.113    Payments 

For  purposes  of  si  ct 
5,  United  States  Co(  e 
have  attained  age  II 
adults  regardless  of 
in  the  jurisdiction  ir 


Subpart  Q — Court 
Civil  Service 


3.  In  §  831.1703.  i\  e 
"Associate  Director 
as  follows: 

§831.1703    Definitions. 


Associate  Director 
Associate  Director 
Insurance  in  the  OPtvl 
official  authorized 
behalf. 


[FR  Doc.  91-21502  Filetl  9-6-91:  8:45  am) 
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to  children. 
ion  8345(e)  of  title 
persons  who 
are  considered 
the  age  of  majority 
which  they  reside. 


I  )rders  Affecting 
Retire  ment  Benefits 


definition  of 
'  is  revised  to  read 


means  the 
or  Retirement  and 
or  an  OPM 
act  on  his  or  her 


DEPARTMENT  OF  IkGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart916 
[Docket  No.  FV-91-2iOFRl 

Nectarines  Grown  In  California; 
Modification  of  Size  Requirements  for 


Nectarines  for  the 


1991  Season 


agency:  Agriculturj  il  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


summary:  The  U.S 

Agriculture  (Departjnent) 
without  modificati 
interim  final  rule 
relaxed  minimum 
established  for  the 
variety  to  "108"  »iz( 


101 

w  I 


size 


Department  of 
is  adopting 
as  a  final  rule  an 
ich  temporarily 
requirements 
Vpril  Glo  nectarine 
Prior  to  the 


relaxation,  shipments  of  April  Glo 
variety  nectarines  before  May  31  of  each 
year  were  subject  to  the  more  restrictive 
"96"  size  requirements  in  effect  for  non- 
variety-specific  nectarines. 
Examinations  of  April  Glo  nectarines  in 
the  Coachella  Valley  and  in  other  areas 
of  California  indicated  that  such  fruit 
would  not  develop  to  the  "96"  size  level. 
The  size  characteristics  for  April  Glo 
nectarines  grown  this  year  were 
expected  to  be  identical  to  those  of 
other  varieties  produced  in  the  valley 
and  other  parts  of  the  State  which  are 
subject  to  less  restrictive  size 
requirements.  Additionally,  this  was  the 
first  year  of  sizable  production  for  April 
Glo  nectarines  and  total  shipments 
throughout  the  State  did  not  exceed 
10.000  packages. 

EFFECTIVE  DATE:  October  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  J.  Kelhart.  Marketing  Order 
Administration  Branch.  F&V.  AMS. 
room  2525-S.  P.O.  Box  96456. 
Washington.  DC  20090-6456;  telephone 
(202)  475-3919. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No.  918 
(7  CFR  part  916)  regulating  the  handling 
of  nectarines  grown  in  California.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

It  is  estimated  that  approximately  245 
handlers  of  nectarines  are  subject  to 
regulation  under  the  nectarine  marketing 
order  (7  CFR  part  916).  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 


than  $3,500,000.  There  are  about  740 
producers  of  nectarines  in  the  regulated 
area.  Small  agricultural  producers  have 
been  defined  by  the  SBA  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

Shipments  of  California  nectarines  are 
regulated  by  grade,  maturity,  and  size 
under  Nectarine  Regulation  14  (7  CFR 
916.356)  as  amended  and  published  in 
the  Federal  Register  each  year  at  the 
beginning  of  the  marketing  season. 
Because  these  regulations  do  not  change 
substantially  from  season  to  season, 
they  have  been  issued  on  a  continuing 
basis  subject  to  amendment, 
modification,  or  suspension  as  may  be 
recommended  by  the  Nectarine 
Administrative  Committee  (committee) 
and  approved  by  the  Secretary. 
Inspected  shipments  of  California 
nectarines  for  the  1990  season  totaled 
18.443.100  packages.  Such  shipments 
were  marketed  primarily  in  the  fresh 
market. 

In  recognition  that  larger-sized 
nectarines  provide  greater  consumer 
satisfaction  than  those  of  smaller  sizes, 
the  committee  recommended,  and  the 
Secretary  has  approved,  minimum  size 
limits  for  nectarines.  However,  because 
of  both  seasonal  and  varietal  influences 
which  affect  average  fruit  sizes  by 
variety,  different  minimum  size 
regulations  have  been  issued  for 
different  varieties.  Smaller  minimum 
sizes  generally  have  been  mandated  for 
earlier  maturing  varieties,  while  later 
maturing  varieties,  since  they  tend  to 
attain  a  larger  size  at  maturity,  have 
been  required  to  meet  larger  minimum 
sizes. 

The  interim  final  rule  (56  FR  22106, 
May  14, 1991)  was  based  upon  a 
unanimous  recommendation  of  the 
committee  and  other  available 
information.  It  provided  for  filing  written 
comments  through  June  13. 1991.  No 
comments  were  received.  That  rule 
relaxed  the  minimum  size  requirements 
specified  in  subparagraphs  (a)(6).  {a)(7). 
(a)(8)  of  §  916.356  by  exempting  the 
shipment  of  April  Glo  nectarines  from 
those  requirements  and  added  a  new 
subparagraph  (a)(9)  specifying  that  April 
Glo  variety  nectarines  shipped  during 
the  1991  season  must  be  at  least  "108" 
size.  Such  nectarines  are  of  a  size  that, 
when  packed  in  molded  forms  (tray 
pack)  in  a  No.  22D  standard  lug  box.  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  108  nectarines  in  a  lug  box;  or  are 
of  a  size  that,  in  any  other  container,  a 
16-pound  sample,  representative  of  the 
nectarines  in  the  package  or  container. 
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contains  not  more  than  92  nectarines.  In 
the  absence  of  these  changes.  April  Glo 
nectarines  would  have  had  to  meet  the 
more  restrictive  size  requirements 
specified  in  subparagraphs  (a)(6).  (a)(7], 
and  (a)(8)  of  §  916.356. 

The  April  Glo  nectarine  is  a  new 
variety  in  its  first  year  of  sizable 
production.  Orchard  examinations 
indicated  that  April  Glo  nectarines 
would  not  develop  to  size  levels 
necessary  to  meet  the  tighter  size 
requirements. 

About  30  to  40  percent  of  the  crop  in 
the  Coachella  Valley  was  expected  to 
be  "108"  size.  The  total  crop  in  the 
valley  was  expected  to  be  about  5,000 
containers.  The  percentage  of  the  crop 
failing  to  meet  the  "96  size"  in  other 
parts  of  the  State  was  expected  to  be 
lower,  but  large  enough  to  warrant 
relaxation  of  the  minimum  size 
requirement.  The  total  crop  for 
California  was  not  expected  to  exceed 
10.000  packages.  Therefore,  for  the  1991 
season,  the  committee  recommended 
that  any  shipments  of  April  Glo  variety 
nectarines,  be  subject  to  the  less 
restrictive  "108"  size. 

This  relaxation  allowed  shipment  of 
the  108  size  only  in  1991  in  that  further 
evaluation  of  this  new  variety's  sizing 
characteristics  will  be  conducted  in  the 
Coachella  Valley  and  other  areas  of  the 
State.  The  action  continued  to  assure 
fairness  in  the  application  of  the  non- 
variety-specific  size  requirements  for  the 
April  Glo  variety  and  should  not  be 
detrimental  to  the  industry's  goal  of 
marketing  better  quality,  larger  size 
fruit,  since  less  than  10,000  packages  of 
April  Glos  were  shipped  in  1991. 

Oased  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
committee's  recommendation,  and  other 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  916 

Marketing  agreements.  Nectarines. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  916  is  amended  as 
follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  lor  7  CFR 
part  916  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 


2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  916.356. 
published  in  the  Federal  Register  (56  FR 
22107.  May  14, 1991)  is  adopted  as  a 
final  rule  without  change. 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

Dated:  September  3. 1991. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-21511  Filed  9-6-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  280 
(INS  No.  1437-91] 
RIN1115-AC62 

Imposition  and  Collection  of  Fines 

agency:  Immigration  and  Naturalization 
Service.  lustice. 
action:  Final  rule. 

summary:  Section  280  of  the 
Immigration  and  Nationality  Act  (Act) 
and  8  CFR  part  280  provide  authority  to 
impose  fines,  receive  bonds,  etc.  The 
Immigration  Act  of  1990  (IMMACT 
1990),  Public  Law  101-649, 104  Stat.  4978, 
amended  the  Act  by  revising  and  adding 
fine  amounts  to  various  sections  of  the 
Act,  as  well  as  providing  authority  to 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  to  receive 
bonds  pending  determination  of  the 
question  of  hability  for  the  payment  of 
any  fine.  This  rule  amends  title  8  of  the 
Code  of  Federal  Regulations  part  280  to 
conform  with  the  changes  enacted  by 
IMMACT  1990. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Sheehan,  Director,  Enforcement 
Implementation  Team.  Immigration  and 
Naturalization  Service.  425  I  Street. 
NW..  room  7252,  Washington,  DC  20536, 
telephone  (202)  514-4120. 
SUPPLEMENTARY  INFORMATION:  Section 
542  of  IMMACT  1990  directed  that  the 
increase  in  penalties  collected  resulting 
from  the  amendments  made  by  sections 
203(b)  (increasing  penalties  on  the 
performance  of  certain  longshore  work 
by  alien  crewmen).  543(a)  (increasing 
certain  civil  penalties),  and  544 
(establishing  civil  penalties  for 
document  fraud)  of  IMMACT  1990  be 
credited  to  the  Immigration  and 


Naturalization  Service  appropriation  f'^r 
activities  that  enhance  enforcement 
including  the  identification, 
investigation,  and  apprehension  of 
criminal  aliens,  the  implementation  of 
the  system  described  in  section 
242(a)(3)(A).  and  the  repair, 
maintenance,  or  construction  on  the 
United  States  border,  in  areas 
experiencing  high  levels  of 
apprehensions  of  illegal  aliens,  of 
structures  to  deter  illegal  entry  into  the 
United  States;  and  the  Executive  Office 
for  Immigration  Review  appropriation 
for  the  purpose  of  removing  the  backlogs 
in  the  transcripts  of  deportation 
proceedings. 

The  amendments  made  by  sections 
203(b).  543(a)  and  544  of  IMMACT  1990 
not  only  changed  or  created  fine 
amounts,  but  with  the  exception  of  the 
amendments  made  to  sections  231(d), 
237(b).  254(a).  257.  271(a).  273(b)  and 
274C  of  the  Act,  also  authorized  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  to  receive  bonds 
pending  determination  of  the  question  of 
liability  for  the  payment  of  any  fine,  or 
while  the  fine  remains  unpaid.  On  June 
6. 1991.  an  interim  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  at  56  FR  26019-26020.  which 
amended  the  pertinent  sections  of  8  CFR 
part  280  to  reflect  this  change  in 
authority. 

The  interim  rule  also  amended  8  CFR 
part  280  as  it  pertained  to  the  payment, 
collection  and  deposit  of  fines  and 
penalties  under  sections  280  and  286  of 
the  Act. 

The  comment  period  for  the  interim 
rule  ended  on  July  8. 1991.  The  Service 
did  not  receive  any  comments. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  as  defined  in  section  1(b)  of 
E.0. 12991,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  the  Federalism 
Assessment  in  accordance  with  E.O. 
12612. 

List  of  Subjects  in  8  CFR  Part  280 

Administrative  practice  and 
procedure.  Immigration,  Penalties. 

Accordingly,  the  interim  rule 
amending  8  CFR  part  280  which  was 
published  at  56  FR  26019-26020  on  June 
6. 1991,  is  adopted  as  a  final  rule  without 
change. 
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Dated:  iu^  30. 19S1. 
GemMcNary. 

Commissioner,  hnmigri  ttion  and 

Naturalization  Service. 

|FR  Doc.  S1^Z1477  Filed  »-e-Sl:  B:«5.am| 

BtLUNO  CODE  MUMV-U 


DEPARTMENT  OF  TSMNSPORTAflON 
Federal  Aviation  Aaministration 

14<:FR  Parts  21  an^  25 

(Docket  No.  »IM-5»;  Special  CondWonslle. 
25-ANM-48] 

British  Aerospace  (Commercial 
Aircraft)  Ltd.  Model  4 1 00  Sertes 
Airplanes;  Ughtninf  and  High  intensity 
Radiated  Fietds  (HWF) 

agency:  Fedeial  Aviation 
Adminigtration  (FAA).  DOT. 
ACTION:  Final  special  conditions. 

summary:  'Hiese  sp^ial  conditions  are 
issued  for  the  British|  Aerospace 
(Commercial  Aircraflt)  Ltd.  Model  4100 
series  airplanes.  Those  airplanes  are 
equipped  with  high-technology  digital 
avionics  systems  <hat  perform  critical  or 
essential  functions.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  st^dards  far  ^ 
protection  of  these  systems  from  the 
effects  of  hgfatning  and  high-intensity 
radiated  fields  (HIR^).  These  special 
conditions  contain  tlie  additional  safety 
standards  that  the  A^krunistrator 
considers  necessary  tto  ensure  that  the 
critical  and  essential  functions  that 
these  systems  perfor  no  are  maintained 
when  the  airplane  is  exposed  to 
lightning  and.£lIRF. 
EFFECTIVE  DATE:  Octbber  9. 1991. 
FOn  FURTHER  iNF«RI|AT10N  CONTACT: 
William  Schroeder.  tAA, 
Standardization  Bra|ich.  ANM-113, 
Transport  Airplane  |)irectorate.  Aircraft 
Cerfification  Service 
SW.,  Renton.  WashL 
telephone  (206)  227-^ 
SUPPt^MENTARY  I 


1601  Lind  Avenue 
ton.  98055-4046: 

44. 

nation: 


Backgnrand 

On  May  24, 1989, 1  iritish  Aerospace 
(Commercial  Aircral  t)  Ltd.  applied  for  a 
type  certificate  for  tleir  new  Model  4100 
series  airplanes.  The  Model  4100  is  a 
pressurized,  29-pass  >nger  plus  one  cabin 
attendant,  airplane  \nth  a  maximum 
takeoff  gross  weight  of  22.377  pounds,  a 
maximum  cruise  speed  of  250  knots,  and 
a  maximum  operating  altitude  of  26.000 
feet.  It  is  powered  b; '  two  Garrett 
TPE331-14GR/HR  ti  rbopropeller 
engines  mounted  onif  on  each  wing  in 
tractor  configuratior .  This  airplane 


incatpcirates  a  nundxr  of  novel  er 
unusual  design  features,  such  as  digital 
avienics  including,  but  not  necessarily 
limited  to,  an  electronic  flight  instrument 
system  (EFIS),  attttnde  and  hearing 
reference  system  (AHRS),  light  emitting 
diode  (LED)  displays  for  engine 
parameters,  and  engine  hydro- 
mechanical  fuel  oontrol  un^s  coupled 
with  integrated  electronic  coBtrols 
(lEC's).  The  lEC  employs  digital 
electronics  that  provide  numerous 
supervisory  and  trim  functions, 
including  an  automatic  takeoff  thrust 
control  system  (ATTCS)  and  propeller 
control  system  features  such  as 
autofeather  and  auto-shutdown.  All 
such  design  features  may  be  vulnerable 
to  lightning  and  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane.  In 
addition  to  these  novel  or  unusual 
design  features,  the  Model  4100  series 
also  incorporates  other  unrelated  novel 
or  unusual  design  features.  Those 
features  are  the  subject  of  separate 
special  conditions. 

Type  Certificatkeo  Basis 

Under  the  provisions  of  S  2U7  of  the 
FAR,  British  Aerospace  (Commercial 
Aircraft)  Ltd.  must  show  that  the  Model 
4100  series  meets  the  applicable 
provisions  of  part  25,  as  amended  by 
Amendments  25-1  through  25^66.  In 
addition,  compliance  with  the  noise 
certification  requirements  of  part  36  of 
the  FA&  and  the  engine  emission 
requirements  of  part  34  of  the  FAR, 
through  the  latest  amendments  in  effect 
at  the  time  of  awarding  the  type 
certificate,  must  be  shown.  These 
special  conditions  form  an  additional 
part  of  the  type  certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  4100  series 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  5 1149  of  (he 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a}(2!). 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection:  One  for  the 


airframe  in  general  ({  25.591),  and  i^ 
odmr  for  fuel  system  protection 
(§  25.954).  There  are,  however,  -no 
regulations  thart  deal  specifically  wifli 
protection  of  electrical  and  electronic 
systems  from  lightnhtg.  The  loss  of  a 
critical  fnnotion  of  these  systems  due  to 
lightning  could  prevent  continued  safe 
flight  and  landing  of  the  enplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  could 
significantly  impact  the  safety  level  of 
the  airplane. 

Tliere  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  high-intensity  radiated  fields 
(HIRF).  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
prertection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  "by 
reference,  special  conditions  are  needed 
for  the  Model  4100  aeries  which  require 
that  new  technology  electrical  and 
electronic  systems,  such  as  the 
electronic  flight  instrument  system 
(HTS),  attitude  and  heading  reference 
system  (AHRS),  LED  display  lor  engine 
parameters,  and  supervisory  digital 
engine  control  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 
the  direct  and  indirect  effects  of 
lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  these  special  conditions,  a 
clarification  of  the  threat  definition  for 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5, 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  hghtning  protection 
special  condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  Its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding. 
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airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibihty  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  ( V2 
Component  D].  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 


under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  'A  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints;  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms.  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

And. 
.  3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  Iqw  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 


represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  intemnl 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
burst  is  lOfxs.  the  maximum  is  50^s.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms.  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  (V4  Component  D). 
and  the  "Multiple  Burst"  (Component 
H) 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i(l)  =  U(e-"-e-'-) 

where: 
t  =  time  in  seconds, 
i  =  current  in  amperes,  and 


Severe  strike 
(component  A) 

Restrike 
(component  D) 

Multiple  stroke 
('/i  component  D) 

Multiple  txirst 
(component  H) 

l„,  amp— 

218,810 

11,354 

647,265 

109.405 

22.708 

1.294,530 

54.703 

22,706 

1.294.530 

10,572 

a,  8ec''= _ 

187,191 

b,  8ec-'= _ 

19,105.100 

This  equation  produces  the  following  characteristics: 


'  peak= 

and 

(di/dt)„„  (amp/sec)  =. 


(di/dt),  (amp/sec)  = 

Action  Integral  (amp'  sec)= . 


200  KA 

1.4  X  10" 
@t  =  0  +  sec 
1.0  X  10" 
@t  =  .5m8 
2.0  X  10« 


100  KA 

1.4  X  10" 
@t  =  O+sec 
1.0  X  10" 
@t  =  .25»i8 
0.25  X  10« 


50  KA 

0.7  X  10" 
@t  =  0+sec 
0.5  X  10" 
@i  -  .25^ 
.0625  X  10* 


10  KA 

2.0  X  10" 
®t  »  0-^sec 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established.  It  is 
not  possible  to  precisely  define  the  HIRF 


to  which  the  airplane  will  be  exposed  in 
service.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit  installed  equipment 
through  the  cockpit  window  apertures  is 
undefined.  Based  on  surveys  and 
analysis  of  existing  HIRF  emitters,  an 
adequate  level  of  protection  exists  when 
compliance  with  the  HIRF  protection 


special  condition  is  shown  with  either 
paragraph  1  or  2  below; 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 
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b.  Demonstratioii  of  this  level  of 
protection  is  establi  Aed  through  sjrstem 
tests  and  analysis. 

2.  A  threat  external  to  ttie  airframe  of 
the  following  Field  Mrengths  for  Ifae 
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above  is  a  reviaioD'to  the  envelope  used 
in  previously  issued  special  cendititms 
in  other  oertificaticxi  projects,  it  is  baaed 
on  new  data  and  S^  AE4R 
subconnnittee  lecotmnendatioDs.  Diis 
revised  envelope  ivcludes  data  from 
Western  Europe  and  the  VS.  h  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 

Discussion  of  Comments 

Notice  No.  SC-9J-7-NM  for  the  British 
Aerospace  (Commircial  Aircraft)  Ltd. 
Model  4100  series  airplanes  was 
published  in  the  Federal  Register  on 
ftme  24. 1§91  ((36  PR  287231J.  One 
commenter  responded  to  the  request  lor 
comments.  This  coiimenter, 
representing  the  safety  interests  of 
professional  airline  pilots,  supports  the 
special  conditions  i  is  proposed. 

Conclusion 

This  action  affec  s  only  certain 
unusual  or  novel  d(  sign  features  on  one 
model  series  of  aiq  tlanes.  It  is  not «  rule 
of  general  applicah  ility  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  qf  these  features  on 
the  airplane. 

List  of  Subjects  in 
25 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  authority  citron  for  Ihese 
special  conditiens  )s  as  iollows: 


4  CFt  Pacts  21  and 


r-  40  U.S.C  1344.  134«(c),  t3S2, 
1354(a).  1355, 1421  thnough  1431. 1502. 
1651(b)(2).  42  iJ.SXL  lks7f^0.  4321  et  seq.: 
E.0. 11514;  and  49  U.^  C  1°^- 

The  SpecU  CwiditJons 

Accordingly,  pursuant 
delegated  to  me  by 


IMI 


to  the  aufliortty 
the  Administrator, 


the  following  special  conditions  are 
issued  to  British  Aerospace  as  part  of 
the  type  certification  basis  for  the 
British  Aerospace  [Commercial  AircraEt] 
Ltd.  Model  flOO  series  airplanes: 

1.  laghtning  -Protection 

a.  Each  eOectrical  and  electronic 
system  thatpeiTorms  critical  functions 
must  be  designed  and  installed  tQ  ensure 
that  the  operartion  and  operational 
capability  df  these  systems  to  peiform 
critical  functions  are  not  adversely 
affected -when  the  airplane  is  exposed  to 
li^rtning. 

b.  Each'essential  function  of  electrical 
or  electronic  systems  or  instaRstions 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  "been 
exposed  to  lightning. 

2.  Protection  From  Unwanted  Effects S(f 
Hij^^ntensity  Radiated  Fields  ffHRFJ 

Each  electrical  and  electronic  system 
th^  performs  critical  functions  must  be 
designed  and  installed  4o  ensure  thart  the 
operation  and  opecational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  tlie  airplane  is  exposed  to  high- 
intensity  radiated  fields  external  to  the 
airplane. 

3.  The  Following  Definitions  Apply  With 
Respect  to  These  Special  Conditions 

Critical  Function.  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  which  would  prevent 
the  continued  safe  Qight  and  landing  oT 
;the  airplane. 

Essential  Functions.  Functions  whose 
failure  icould  contribute  to  or  cause  a     . 
failure  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

issued  in  Renton.  Washington,  on  August 
2ai9Bl. 
David  G.  Hmiel 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
.|FR<Oac  91-21 487 i-iied&<e-Bl:  8:45  am] 

WtLINQ  CeOC  4t10-13-« 


14  CFR  Parts  21  and  25 

[Dockrt  Mo.  JWkg?;  Spactal  CwwHttom  Wo. 

Special  Conditions:  Fokiter  Model  F27 
Marie  500  Airplanci;  Ughtnlng  and  iUgti 
intensity  Radiated  Fields  (HIRF) 

AOBicv:  Federal  Aviation 
Adnrinistratian  {FAA),  DOT. 
ACTION:  Pinal  special  conditions. 


summary:  These  special  conditions  are 
issued  Tor  (he  Pokker  Model  F27  Mark 
500  airplane  modified  by  Flight 
Dynamics,  Inc.  This  airplane  is  equipped 
with  a  liigb-technology  digital  aviooicB 
^stem.  the  Head-up  Guidance  System 
(HGS).  that  performs  critical  and 
essential  functiens.  The  ^iphcable 
regulations  do  Aot  contain  adequate  or 
appropriate  saifety  standards  ior  the 
protection  of  (his  system  from  the 
effects  of  lightning  and  high-intensity 
radiated  fields  (HIRF).  These  special 
conditions  contain  the  additional  sdfety 
standards  Ibat  the  Administrator 
considers  necessary  to  ensure  that  the 
critical  and  essential  functions  that  the 
HGS  perbcms  are  maintained  when  the 
airplane  is  exposed  to  lightning  and 
HIRF. 

EFFCCTtVEVATE:  October  9, 1991. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Gene  Vandermolen.  FAA,  Flight  Test 
and  Systems  Branch,  ANM-111, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Aenton.  Washington  9805S-4046: 
telephone  (206)  227-2135. 

SUFflfMEMTART  ■■'— MAIION. 

Background 

On  December  12. 1990,  "Flight 
Dynamics,  Inc.,  16600  SW  72nd  Ave., 
Portland,  Oregon  97224,  applied  for  a 
supplenrentarl  type  certfficafte  to  modify 
a  Fokker  Model  F27  Mark  500  ahplane. 
The  Fokker  Model  F27  Mark  500  is  a 
two-crew,  two-engine,  turbopropellei 
airplane  with  a  maximum  takeoff  weight 
of  approximately  45,000  lbs.  The 
modification  tncorporartes  the 
installation  of  a  Head-up  Guidance 
System  (HGSJ  for  manually  flown 
Category  Ula  operations.  The  HGS 
originally  installed  in  this  airplane  was 
certified  for  Category  1  and  H 
operations.  The  HGS  performs  both 
critical  and -essential  functions  that  may 
be  vulnerable  to  lightning  and  high- 
intensity  radiated  fields  external  to  the 
airplane. 

Supplemental  Type  Cacdficatiai  Basis 

Under  the  provisions  of  §  21.115, 
subpart  C  of  the  FAR.  Flight  Dynamics, 
Inc.  must  show  that  the  modified  Fokker 
Model  F27  Mark  500  meets  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  B17,  as  specified  in 
§  21.Tin(a),  unless:  ID  Otherwise 
specified  b^  the  Administrator:  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  §  21.101  la)  or  (hi);  or  (3)  special 
conditions  ace  prescribed  b^  the 
Administrator. 
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The  regulations  incorporated  by 
reference  in  Type  Certificate  Data  Sheet 
No.  817  for  the  Fokker  Model  F27  Mark 
500  are:  Part  4b  of  the  Civil  Air 
RegulatioDS  (CAR),  as  amended  by 
Amendment  4b-l,  Amendment  4b--2 
(items  1  and  48).  Amendment  4b-3 
(items  21  through  33  and  39), 
Amendment  4b-7,  and  Amendment  4b-6 
(items  9, 21,  and  22).  In  addition,  the 
certification  basis  includes  certain 
portions  of  Special  Regulation  (SR)  422B 
and  special  conditions,  none  of  which 
are  pertinent  to  the  present  installation. 

If  the  Administrator  finds  that  thf> 
applicable  airworthiness  regulations 
(i.e.,  part  4b  plus  applicable  part  25 
requirements)  do  not  contain  adequate 
or  appropriate  safety  standards  for  the 
Model  F27  Mark  500  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  (  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
m  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  }  21.101. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection:  One  for  the 
airframe  in  general  (§  25.581),  and  the 
other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  would 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  Systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Fokker  Model  F27  Mark  500  that 


require  that  the  HGS  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 
the  direct  and  indirect  effects  of 
lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  the  special  conditions,  clarification 
of  the  threat  definition  for  lightning  is 
needed.  The  following  "threat 
definition,"  based  on  FAA  Advisory 
Circular  20-136,  Protection  of  Aircraft 
Electrical/Electronic  Systems  Against 
the  Indirect  Effects  of  Lightning,  dated 
March  5, 1990,  is  proposed  as  a  basis  to 
use  in  demonstrating  compliance  with 
the  lightning  protection  special 
condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H]  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depends  upon  their  instaUation 
configuration,  materials,  shielding, 
airplane  geometry,  eta  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtainjhe 
resultant  internal  direat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level. 

2.  Multiple  Stroke  Flash.  (V4 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  sin^e  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 


under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  i« 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vi  magnitude  of  Component 
D  (peak  amphtude  of  50,000  amps).  The 

23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  in 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

3.  Multiple  Burst  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  enei^ 
exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  enviromnent  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 

24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
burst  is  lOfis,  the  maximum  is  SO^s.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  [Vt  Component  O). 
and  the  "Multiple  Burst"  (Component 
H). 
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The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from    ' 
Western  Europe  and  the  United  States. 
It  will  also  be  adopted  by  the  European 
Joint  Airworthiness  Authorities. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Conditions 
No.  SC-91-5-NM  for  the  Fokker  Model 
F27  Mark  500  airplane  was  published  in 
the  Federal  Register  on  May  22. 1991  (56 
FR  23527).  No  comments  were  received, 
and  the  special  conditions  are  adopted 
as  proposed. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Farts  21  and 
25 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 


Authority:  49  U.S.C.  1344. 1348(c).  1352. 
1354(a).  1355. 1421  through  1431. 1502. 
1651(b)(2).  42  U.S.C.  1857f-10,  4321  et  seq.: 
E.0. 11514:  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  modified  Fokker  Model  F27  Mark 
500  airplane: 

1.  Lightning  Protection 

a.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  function  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  From  Unwanted  Effects  of 
High-Intensity  Radiated  Fields  (HIRF) 

Each  electrical  and  electronic  system 
that  performs  critical  fimctions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
externally  radiated  electromagnetic 
energy. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 
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Essential  Functions,  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  that  would  significantly 
impact  the  safety  of  the  airplane  or  the 
ability  of  the  flightcrew  to  cope  with 
adverse  operating  conditions. 

Issued  in  Renton.  Wasiiingtoa  on  August 

David  G.  HiniaL 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  91-21488  FUed  9-6-91:  8:45  am) 

BIUJNQ  COW  4S1S-13-M 


14  CFR  Part  39 

[Docket  No.  91-NM-41-AO:  AmdL  39-8024; 
AD  91-18-201 

Alrworthinett  Directives;  Boeing  of 
Canada,  Ltd.,  de  Havllland  Division, 
model  OHC-7  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havllland 
Model  DHC-7  series  airplanes,  which 
requires  an  inspection  for  cracks,  and 
overhaul  or  replacement  of  the  main 
landing  gear  upper  drag  strut  assembly. 
This  amendment  is  prompted  by  reports 
of  recent  incidents  involving  fatigue 
cracking  in  transport  category  airplanes 
that  are  approaching  or  have  exceeded 
their  economic  design  goal.  This 
condition,  if  not  corrected,  could  result 
in  the  failure  of  the  main  landing  gear. 
This  action  is  consistent  with  the 
recommendations  of  the  Airworthiness 
Assurance  Task  Force  assigned  to 
review  the  de  Havilland  Model  DHC-7 
series  airplanes,  which  indicated  that,  to 
assure  long  term  continued  operational 
safety,  the  drag  strut  should  be 
overhauled. 
dates:  Effective  October  15, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  15, 
1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada,  Ltd.,  de  Havilland 
Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K 1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton,  Washington; 
or  at  the  FAA,  New  England  Region, 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York;  or  at  the 


Office  of  the  Federal  Register,  1100  L 
Street  NW^  room  6401,  Washington.  DC 
FOR  FURTHER  MFORMATKM  CONTACT 
Mr.  Jeff  Casale,  New  York  Aircraft 
Certification  Office.  Airframe  Branch. 
ANB-172;  telephone  (516)  791-6220. 
Mailing  Address:  FAA,  New  England 
Region,  181  South  Franklin  Avenue, 
Valley  Stream,  New  York  11581. 
8UFPUEMENTARV  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regiilations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  de  Havilland  Model  DHC-7 
series  airplanes,  which  requires 
inspection  for  cracks,  and  overhaul  or 
replacement  of  the  main  landing  gear 
upper  drag  strut  assembly,  was 
published  in  the  Federal  Register  on 
May  24, 1991  (56  FR  23813). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  27  de 
Havilland  Model  DHC-7  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  It  is  estimated  that  14 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  150  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Replacement 
parts  costs  are  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  US,  operators  is  estimated  to  be 
$115,50a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 


this  action  and  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendraent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  1148. 


{39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-20.  Boeing  of  Canada,  Ltd.,  Da 

Havillaod  Division:  Amendment  39-8024. 
Docket  Na  91-NM-41-AD. 

Applicability:  Model  DHC-7  series 
airplanes.  Serial  Numbers  1  through  27, 
certificated  in  any  category. 

Compliance:  Required,  as  indicated,  unless 
previously  accomplished. 

To  prevent  a  possible  failure  of  the  main 
landing  gear  (MLG),  accomplish  the 
following: 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  remove  each  MLG  upper  drag 
strut  assembly  from  the  airplane  and  perform 
a  non-destructive  test  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
2.D.(1)  through  (3),  of  Menasco  Canada.  Ltd.. 
Service  Bulletin  No.  32-ia  Revision  1,  dated 
June  5. 1980. 

(1)  If  there  is  no  evidence  of  cracking,  prior 
to  further  flight,  overhaul  the  assembly  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.D.(4),  of  the  ser\'ice 
bulletin. 

(2)  If  cracking  is  evident  prior  to  further 
flight  replace  the  assembly  with  a 
serviceable  part,  in  accordance  with  the 
service  bulletin. 

Not*:  The  Menasco  Canada,  Ltd..  Service 
Bulletin  references  Menasco  Mfg.  Component 
Maintenance  Manual  32-10-16,  dated 
September  1, 1976,  as  an  additional  source  of 
service  information  for  performing  overhaul 
procedures. 

Note:  In  the  referenced  Menasco 
Component  Maintenance  Manual  procedures 
are  found  only  for  "Repair."  For  this 
application,  repair  is  equivalent  to  overhaul. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office 
(ACO).  ANE-17a  FAA,  New  England  Region. 
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Note:  The  requesi 
Ih  -ough  an  FAA 
Inspector,  who  may 
then  send  it  to  the 
Branch,  ANM-113. 

(c)  Special  flight 
accordance  with 
operate  airplanes  tc 
comply  with  the 

(d)  The  inspectio! 
replacement  requ 
accordance  with 
Service  Bulletin  No 
June  5. 1980.  This 
was  approved  by 
Register  in 
and  1  CFR  part  51. 
from  Boeing  of 
Division,  Garratt 
Ontario  M3K  1Y5, 
inspected  at  the 
Directorate,  1601 
Washington;  at  the 
Region,  New  York 
Office,  181  South 
Valley  Stream,  New 
the  Federal  Registei 
8401,  Washington 

This  amendment 
becomes  effective 

Issued  in  Renton, 
15,1991 

Darrell  M.  Pederso^. 
Acting  Manager. 
Directorate.  Aircra^ 
|FR  Doc.  91-21497 
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I  lermits  may  be  issued  in 
f4Rs  21.197  and  21.199  to 
a  base  in  order  to 
lirements  of  this  AD. 
,  overhaul,  and 
ir^ments  shall  be  done  in 
Mfnasco  Canada,  Ltd., 

32-18,  Revision  1,  dated 
injcorporation  by  reference 
Director  of  the  Federal 
with  5  U.S.C.  552(a) 
I  Copies  may  be  obtained 
Can  ida,  Ltd..  de  Havilland 
B4ulevard,  Dcwnsview, 
nada.  Copies  may  be 
,  Transport  Airplane 
Avenue  SW.,  Renton, 
FAA,  New  England 
ircraft  Certification 
Filanklin  Avenue,  room  202, 
York;  or  at  the  Office  of 
1100  L  Street  NW.,  room 
ttC. 

.   39-8024,  AD  91-18-20) 
( ttober  15. 1991. 
Washington,  on  August 
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Certification  Service. 
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14  CFR  Part  39 

(Docket  No.  91-NU-43-AD;  Amendment  39- 
802S;  AO  91-18-21 

Airwortt)iness  Dii-ectives;  Boeing  of 


Canada,  Ltd.,  de 


Havilland  Division, 


Model  DHC-7  Se  ies  Airplanes. 


agency:  Federal 
Administration 
action:  Final  ruli  • 


\viation 
(lAA),  DOT. 


requires  n 
right-hand  wing 
support  fittings, 
prompted  by 
fittings  are  u 
incomplete  heat 
manufacture.  Thi 
corrected,  could 
jamming.  This 
recommendation  i 
Assurance  Task 
review  de  Havill 
series  airplanes, 
assure  long  term 
safety,  the  fitting 
DATES:  Effective 


SUMMARY:  This  ajnendment  adopts  a 
new  airworthines  s  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-7  sei  ies  airplanes,  which 
eplacer  ent  of  the  left-  and 

f  ap  track  No.  4  forward 
'  his  amendment  is 
rep(  rts  that  some  of  these 
nder  strength  due  to 

I  reatment  during  their 
i)  condition,  if  not 
lesult  in  the  flaps 
action  relates  to  the 
of  the  Airworthiness 
orce,  assigned  to 
nd  Model  DHC-7 
vhich  indicate  that,  to 
continued  operational 
should  be  replaced, 
pctober  15, 1991.  The 
incorporation  by  reference  of  certain 


publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  15. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada,  Ltd.,  de  Havilland 
Division.  Garratt  Boulevard. 
Downsview,  Ontario  M3K 1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington, 
at  the  FAA  New  England.  New  York 
Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  room  202,  Valley 
Stream,  New  York;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street,  NW.. 
room  8401.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Sol  Maroof,  New  York  Aircraft 
Certification  Office.  Airframe  Branch, 
ANE-172;  telephone  (516)  791-6220. 
Mailing  address:  FAA,  New  England 
Region,  181  South  Franklin  Avenue, 
Valley  Stream,  New  York  11581. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  de  Havilland  Model  DHC-7 
series  airplanes,  which  requires 
replacement  of  the  left-  and  right-hand 
flap  track  No.  4  forward  support  fittings, 
was  published  in  the  Federal  Register  on 
May  24. 1991  (56  FR  23815). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  2  Model  DHC-7 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $55 
per  manhour.  The  required  parts  will  be 
supplied  to  the  operators  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $220. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibility  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-21.  Boeing  of  Canada,  Ltd..  De 

Havilland  Division:  Amendment  39-8025. 
Docket  No.  91-NM-43-AD. 

Applicability:  Model  DHC-7  series 
airplanes;  Serial  Numbers  53  through  57,  59, 
and  60;  certificated  in  any  category. 

Compliance:  Required  within  one  year  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  jamming  of  the  flaps  and 
reduction  of  airplane  controllability, 
accomplish  the  following: 

(a)  Replace  the  left-  and  right-hand  wing 
flap  track  No.  4  forwarded  support  fittings  in 
accordance  with  the  Accomplishment 
Instructions  of  de  Havilland  Service  Bulletin 
No.  7-27-37,  dated  October  28, 1981. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office 
(ACO),  ANE-170,  FAA,  New  England  Region. 

Note;  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


Federal  Register  /  Vol.  56,  No.  174  /  Monday.  September  9,  1991  /  Rules  and  Regulations       45893 


(d)  The  replacement  requirements  shall  be 
done  in  accordance  with  de  Havilland 
Service  Bulletin  No.  7-27-37.  dated  October 
28, 1981.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  t>e  obtained 
from  Boeing  of  Canada,  Ltd..  de  Havilland 
Division,  Garratt  Boulevard,  Downsview, 
Ontario  M3K  1Y5.  Canada.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  Renton,  Washington;  at  the  FAA, 
New  England  Region,  New  York  Aircraft 
Certification  Office,  181  S.  Franklin  Avenue, 
room  202.  Valley  Stream.  New  York;  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW..  room  8401,  Washington,  DC. 

This  amendment  (39-6025,  AD  91-18-21) 
becomes  effective  October  15, 1991. 

Issued  in  Renton,  Washington,  on  August 
15, 1991. 

Darrell  M.  Pederaon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-21498  Filed  9-&-91:  8:45  am] 

MIXING  CODE  4»1I>-13-M 


14  CFR  Part  39 

(Docket  No.  91-NM-161-AD;  AimndnMfit 
39-8026;  AD  91-19-01] 

Airworthiness  Directives;  Canadair, 
Ltd.,  Model  CL-600-1A11  (CL-600), 
CL-600-2A12  (CL-601),  and  CL-600- 
2B16  (CL-601-3A)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Canadair,  Ltd., 
Model  CL-600-1A11.  CL-60O-2A12,  and 
CL-600-2B16  series  airplanes,  which 
requires  a  one-time  inspection  of  the  air 
driven  generator  (ADG)  wiring  harness 
to  detect  chafing,  and  repair,  if 
necessary;  and  modification  of  the  ADG 
harness  installation.  This  amendment  is 
prompted  by  reports  of  the  ADG 
electrical  output  harness  being  chafed 
through  by  a  wire  connector  on  the 
turbine  generator  assembly.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  ADC  power  to  the  essential 
bus  when  the  ADG  is  deployed  during 
an  emergency  situation. 
DATES:  Effective  September  24, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
24. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  A, 
Montreal,  Quebec,  Canada  H3C  3G9. 


This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
at  the  FAA,  New  England  Region,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York  11581-1145:  or 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  room  8401, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  Cuneo,  Systems  and 
Equipment  Branch,  ANE-173;  telephone 
(516)  791-6427.  Mailing  address:  FAA, 
New  England  Region,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581-1145. 
SUPPLEMENTARY  INFORMATION: 
Transport  Canada,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  Canadair  Models 
CL-600-1A11.  CL-600-2A12,  and  CL- 
60O-2B16  series  airplanes.  There  have 
been  three  recent  reports  of  the  air 
driven  generator  (ADG)  electrical  output 
harness  being  chafed  through  by  the 
backshell  of  connector  P6XC  on  the 
turbine  generator  assembly.  The  chafing 
occurred  on  the  airplane  when  the  ADG 
Tvas  in  the  stowed  position.  When  the 
ADG  was  deployed,  the  chafed  wires 
shorted  to  the  structure,  preventing  the 
ADG  from  powering  the  essential  bus 
which  provides  electrical  power  to  the 
hydraulic  fiight  control  system  and  to 
the  essential  flight  control  equipment. 
The  shorting  also  caused  damage  to  the 
ADG  output  harness  and  its  supporting 
structure.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
emergency  power  to  the  essential  bus 
when  the  ADG  is  deployed. 

Canadair,  Ltd.,  has  issued  Service 
Bulletins  A600-0612  (for  Model  CL-600- 
lAll  series  airplanes)  and  A601-0370 
(for  Models  CL-60a-2Al2  and  CL-600- 
2B16  series  airplanes),  both  dated  April 
24, 1991,  which  describe  procedures  to 
perform  a  one-time  inspection  of  the 
ADG  wiring  harness  to  detect  chafing, 
and  repair,  if  necessary;  and 
modification  of  the  ADG  harness 
installation  by  replacing  the  two  harness 
support  brackets  with  redesigned 
brackets.  Transport  Canada  has 
classified  these  service  bulletins  as 
mandatory,  and  has  issued  Canadian 
Airworthiness  Directive  CF-91-21,  dated 
July  3, 1991,  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
9  21.29  of  the  Federal  Aviation 


Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires  a  one- 
time inspection  of  the  ADG  wiring 
harness  to  detect  chafing,  and  repair,  if 
necessary:  and  modification  of  the  ADG 
harness  installation;  in  accordance  with 
the  service  bulletins  previously 
described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291. 

It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Executive 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 
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PART  39— (AMENDED] 

1.  The  authorit  i  citation  for  part  39 
continues  to  reac  as  follows; 

AuUiority:  49  u4c.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Ravised  Pub.  L  97-449, 
January  12. 1983);  a  nd  14  CFR  11.88. 


§39.13    [Anwnd^ll 

2.  Section  39.1 
the  following  nevir 
directive: 


91-1»-01.  Canadair 
8026.  Docket  T 


is  amended  by  adding 
airworthiness 


Ltd.:  Amendment  39- 
.  91-NM-161-AD. 


Applicability:  M(  del  CL-600-lAll  series 
airplanes,  serial  nu  Tiber  10O4  through  1085; 
Model  CL-flOO-2Al  I  series  airplanes,  serial 
numbers  3001  throt  gh  3066;  and  Model  CL- 
60O-2B16  series  air{  tlanes.  serial  numbers 
5001  through  5098;  i  lertificated  in  any 
category. 

Compliance:  Req  iired  as  indicated,  unless 
previously  accomp  ished. 

To  prevent  loss  a  T  emergency  power  to  the 
essential  bus  when  the  air  driven  generator 
(ADC)  is  deployed,  accomplish  the  following: 

(a)  Within  25  hoi  rs  time-in-service  after  the 
effective  date  of  thi  b  .^D.  inspect  the  ADG 
wiring  harness  to  d  etect  chafing,  in 
accordance  with  C  nadair  Service  Bulletin 
A600-^3612  (for  Mo(  el  CL-600-1A11  series 
airplanes),  dated  A  3ril  24, 1991,  or  Canadair 
Service  Bulletin  A  ( 01-0370  (for  Model  CL- 
600-2A12  and  CLr^  X)-2B16  series  airplanes), 
both  dated  April  24  1991.  If  chafing  is  found, 
prior  to  further  fligt  t,  repair  in  accordance 
with  the  applicablelservice  bulletin 
previously  describe  d. 

(b)  Within  60  daj  s  after  the  effective  date 
of  this  AD,  niodify  '  he  ADG  harness 
installation  in  acca  -dance  with  Canadair 
Service  Bulletin  Ae  X)-0ei2  (for  Model  CL- 
600-lAll  series  air  ilanes),  dated  April  24, 
1991,  or  Canadair  S  ervice  Bulletin  A601-0370 
(for  Model  CL-600-  2A12  and  CL-600-2B16 
series  airplanes],  d  ited  April  24. 1991. 

(c)  An  altemativi !  method  of  compliance  or 
adjustment  of  the  c  Drapliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office,  ANE- 
170,  FAA,  Engine  aiid  Propeller  Directorate. 

Note:  The  requea  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  ma|  concur  or  comment  and 
anager,  New  York 
n  Office,  ANE-170. 


then  send  it  to  the 
Aircraft  Certificati 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  t^  a  base  in  order  to 
comply  with  the  reauirements  of  this  AD. 

(e)  The  inspection,  repair,  and  modification 
requirements  shall  be  done  in  accordance 
with  Canadair  Senjice  Bulletin  A600-0612 
(for  Model  CL-600-jlAll  series  airplanes), 
dated  April  24, 1991,  or  Canadair  Service 
BulleUn  A601-O37ol(for  Model  CLr«00-2Al2 
and  CL-600-2B16  series  airplanes),  dated 
April  24. 1991.  This,  incorporation  by 
reference  was  appfoved  by  the  Director  of 
the  Federal  Resists'  in  accordance  with  5 
U.S.C  552(al  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Bombardier.  Inc.,  Canadair. 
Aerospace  Group,  P.O.  Box  6087,  Station  A. 


Montreal,  Quebec.  Canada  H3C  3G9.  Copies 
may  be  inspected  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Line  Aventie  SW„  Renton. 
Washington;  at  the  FAA.  New  England 
Regioa  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue,  room  202. 
Valley  Stream.  New  York;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.,  room 
8401,  Washington,  DC. 

This  amendment  (39-8026.  AD  91-91-01) 
becomes  effective  September  24, 1991. 

Issued  in  Renton,  Washington,  on  August 
23, 1991. 

Datrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-21492  Filed  9-6-91:  8:45  amj 

aiUJNa  CODE  4»1»-13-ll 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  249 

(Release  No.  34-29645;  RIe  No.  S7-900] 

Tectmical  Correction  to  Form 

aoency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule;  Correction. 

summary:  This  document  corrects  a 
reference  in  General  Instruction  G.(2)  of 
Form  10-K  which  was  published  March 
16, 1982  (47  FR  11380)  in  a  release 
relating  to  the  integrated  disclosure 
system.  The  ctjrrection  concerns  the 
reference  within  the  General  Instruction 
to  "Rule  14a-3(b)  or  Rule  14c-3(b)  or 
Rule  14c-(a)." 

FOR  FURTHER  INFORMATION  CONTACT 

Anita  Klein,  (202)  272-3246,  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549. 

§249^10    [Amemted] 

On  page  11473,  first  column.  %  249.310, 
General  Instruction  G.(2)  of  Form  10-K 
appearing  in  that  release  is  corrected  to 
read:  "(2)  The  information  called  for  by 
Parts  I  and  II  of  this  Form  (Items  1 
through  9  or  any  portion  thereof)  may,  at 
the  registrant's  option,  be  incorporated 
by  reference  from  the  registrant's  annual 
report  to  security  holders  fiimished  to 
the  Commission  pursuant  to  Rule  14a- 
3(b)  or  Rule  14c-3(a)  or  from  the 
registrant's*  *  *." 

Dated:  September  3, 1991. 
Mafgaret  H.  McForland. 
Deputy  Secretary. 

(FR  Doc.  91-21516  Filed  9-«-91:  8:45  amJ 
MJJNO  COOC  Wl^^l-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Parts  505  and  520 

Transaction  Control  and  Foreign 
Funds  Coirtrol  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 

ACTION:  Finsil  rule;  amendments. 

summary:  This  final  rule  amends  the 
Transaction  Control  Regulations  (31 
CFR  part  505,  the  "TCR")  and  the 
Foreign  Funds  Control  Regulations  (31 
CFR  part  52a  the  "FFCR ")  in  recognition 
of  the  reunification  of  Germany.  The 
TCR  are  amended  to  delete  references 
to  the  former  German  Democratic 
Republic  East  Berlin,  and  the  former 
autonomous  state  of  Danzig,  and  to 
update  the  list  of  Coordinating 
Committee  ("COCOM")  member 
countries  to  include  Spain  and 
Australia.  The  FFCR  are  amended  to 
remove  the  remaining  World  War  II 
restrictions  on  property  subject  to  U.S. 
jurisdiction  of  persons  or  entities 
located  in  the  former  Soviet  sector  of 
Germany  on  December  31, 1946. 
EFFECTIVE  DATE:  September  9. 1991. 
FOR  FURTHER  INFORMATION: 
William  B.  Hoffman,  Chief  Counsel  (teL: 
202/535-6020).  or  Steven  I.  Pinter.  Chief 
of  Ucensing  (tel.:  202/535-9449),  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury.  Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION:  The 
TCR,  issued  on  June  29, 1953.  under  the 
authority  of  the  Trading  with  the  Enemy 
Act,  50  U.S.C.  app.  5{b).  prohibit 
unlicensed  involvement  by  individuals 
resident  or  located  in  the  United  States, 
U.S.-organized  entities,  and  foreign 
entities  controlled  by  such  persons,  in 
offshore  sales  of  strategic  goods  to 
certain  countries  designated  in  i  505.10. 
These  regulations  supplement  the 
Commerce  Department's  national 
security  export  controls  on  U.S.-origin 
products  and  technical  data  by 
restricting  U.S.  involvement  in  offshore 
trade  in  foreign-made  strategic  goods. 
The  TCR  except  from  their  general 
prohibition  those  sales,  not  otherwise 
prohibited  by  the  provisions  of  chapter  5 
of  CFR  title  31,  that  are  both  from  and 
licensed  by  one  of  the  COCOM 
members  listed  in  §  505.31,  and  destined 
for  a  country  designated  in  §  505.10 
other  than  Cambodia,  North  Korea  or 
Vietnam. 

The  present  amendments  to  the  TCR 
remove  outdated  references  in  S  505.10 
to  restrictions  on  exports  to  the  former 
German  Democratic  Republic,  East 
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Berlin,  and  the  former  autonomous  state 
of  Danzig.  These  changes  recognize  the 
reunification  of  Germany  on  October  3. 
1990,  and  the  post-war  restoration  of 
Danzig  to  Poland.  The  amendments  also 
-update  the  list  of  COCOM  countries  in 
§  505.31  to  include  Spain  and  Austraha, 
which  joined  COCOM  in  1985  and  1989, 
respectively. 

The  FFCR  were  issued  by  the 
Secretary  of  the  Treasury  on  April  10, 
1940,  to  implement  sanctions  imposed 
by  the  President  through  Executive 
Order  8389  to  protect  the  property 
within  U.S.  jurisdiction  of  persons  in 
Nazi-occupied  territory.  Effective  June 
14, 1941,  the  FFCR  were  extended 
through  Executive  Order  8785  to  block 
property  within  U.S.  jurisdiction  of 
Germany  and  its  nationals. 

Since  World  War  II,  most  property 
blocked  by  the  FFCR  has  been  released 
pursuant  to  the  general  license  in 
§  520.101.  In  1953,  controls  were  lifted 
for  property  owned  by  the  Federal 
Republic  of  Germany,  West  Berlin,  and 
the  Saar,  and  by  any  individual, 
partnership,  association,  corporation,  or 
other  organization  which  on  December 
31, 1946.  was  not  located  in  the  Soviet 
sector  of  Germany  (including  Berlin). 
The  FFCR  are  being  amended  to 
terminate  the  blocking  of  property 
within  U.S.  jurisdiction  of  individuals 
and  entities  located  in  the  Soviet  sector 
of  Germany  on  December  31, 1946.  This 
amendment  is  in  recognition  of  the 
reunification  of  Germany.  Residual 
blocking  restraints  remain  in  place 
under  the  FFCR  with  respect  to  property 
subject  to  U.S.  jurisdiction  of  the  Baltic 
States  (Estonia,  Latvia  and  Lithuania) 
and  their  nationals,  blocked  during 
World  War  IL 

Because  the  TCR  and  FFCR  involve  a 
foreign  affairs  function.  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  does 
not  apply. 

List  of  Subjects  in  31 CFR 

Part  505 

Australia,  Banks,  Banking,  Foreign 
trade,  Germany,  Reporting  and 
recordkeeping  requirements,  Spain. 

Part  520 

Administrative  practice  and 
procedure.  Blocking  of  assets.  Currency. 
Foreign  investments  in  United  States. 


Germany,  Reporting  and  recordkeeping 
requirements,  and  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  505  is  amended 
as  follows: 

PART  505— REGULATIONS 
PROHIBITING  TRANSACTIONS 
INVOLVING  THE  SHIPMENT  OF 
CERTAIN  MERCHANDISE  BETWEEN 
FOREIGN  COUNTRIES 

1.  The  authority  citation  for  part  505  is 
revised  to  read  as  follows: 

Authority:  Sec.  5, 40  Stat.  415,  as  amended: 
50  U.S.C.  App.  5:  E.O.  9193,  7  PR  5205.  3  CFR. 
1938-1943  Comp..  p.  1174:  E.O.  9989. 13  PR 
4891,  3  CFR,  1943-1948  Comp.,  p.  748. 

S  505.10    [Anwndcd] 

2.  The  schedule  to  S  505.10  is  amended 
by  removing  the  entries  "German 
Democratic  Republic"  and  "East  Berlin," 
and  by  revising  "Poland  and  Danzig"  to 
read  "Poland." 

3.  Paragraph  (a)(2)  of  §  505.31  is 
revised  to  read  as  follows: 

9  505.31    Qenerpl  Hccne*  for  offshore 
trantacUorw  from  certain  eountrlos. 

(a)  *  *  * 


§520.101    QMwral  UcenM  No.  101. 

(a)  *  *  * 

(1)  Estonia,  Latvia,  and  Lithuania 


(2)  Shipment  is  made  from  and 
licensed  by  one  of  the  following  foreign 
countries:  Australia,  Belgium,  Canada, 
Denmark,  France,  Germany,  Greece, 
Italy,  Japan,  Luxembourg,  The 
Netherlands,  Norway,  Portugal,  Spain, 
Turkey,  or  the  United  Kingdom. 


S  505.31    lAmMNted] 

4.  Paragraph  (b)  of  S  505.31  is  revised 
to  read  as  follows: 

(b)  This  section  does  not  authorize 
any  transactions  otherwise  prohibited 
by  this  chapter. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  520  is  amended 
as  follows: 

PART  520— FOREIGN  FUNDS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  520  is 
revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  5,  as  amended; 
E.0. 8389,  5  FR  1400,  as  amended  by  E.O. 
8785,  6  FR  2897,  E.O.  8832.  6  FR  3715.  E.O. 
8963,  6  FR  6348.  E.O.  8998.  6  FR  6785,  and  E.O. 
9193,  7  FR  5205,  3  CFR,  1938-1943  Comp..  p. 
1174;  E.0. 10348, 17  FR  3769,  3  CFR,  1949-1953 
Comp.,  p.  871;  E.0. 11281,  31  FR  7215,  3  CFR. 
1966-1970  Comp.,  p.  546. 

Subpart  B — General  Licenses 

2.  Paragraph  (a)(1)  of  8  520.101  is 
revised  to  read  as  follows: 


$520,101    lAmended] 

3.  Paragraph  (a)(3)  of  9  520.101  is 
removed. 

4.  Paragraph  (a)(4)  of  9  520.101  is 
redesignated  as  paragraph  (a)(3),  and 
revised  to  read  as  follows: 

$520,101    Genm-al  UceoM  No.  101. 

(a)*  *  * 
*        •        •        •        • 

(3)  Any  other  partnership,  association, 
corporation,  or  other  organization  which 
was  a  national  of  any  country 
designated  in  paragraph  (a)(1)  of  this 
section  by  reason  of  the  interest  therein 
of  any  such  country  or  by  reason  of  the 
interest  therein  of  any  individual, 
partnership,  association,  corporation,  or 
other  organization  specified  in 
paragraph  (a)(2)  of  this  section. 

Dated:  August  13. 1991. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control 

Approved:  August  19, 1991. 
Peter  K.  Nunez, 

Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-21493  Filed  9-4-91: 12:00  pm) 
ntUNQ  CODE  4ti»-a»^ 


DEPARTMENT  OF  DEFENSE 
Departntant  of  the  Army 
32  CFR  Part  619 

Program  for  Qualifying  DOD  Freight 
Motor  Carriers 

AOENCY:  Military  Traffic  Management 
Command  (MTMC);  Department  of  the 
Army,  DOD. 
action:  Final  rule. 

summary:  The  Carrier  Qualification 
Program  (CQP)  requirement  to  obtain  a 
$100,000  performance  bond  has  been 
temporarily  suspended  pending  a  review 
of  the  bond  requirement.  During  this 
period,  motor  carriers  who  have  already 
obtained  a  performance  bond  have  the 
option  of  either  maintaining  or 
cancelling  their  bond.  Bond  cancellation 
will  not  affect  current  approval  to 
transport  DOD  freight.  Upon  completion 
of  our  review,  we  will  notify  all  affected 
carriers  of  any  revisions  to  the  bond 
requirement,  which  must  then  be 
complied  with  to  maintain  DOD 
approval.  Any  revisions  will  also  be 
published  in  the  Federal  Register. 


45896 
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EFFECTIVE  OATT.  September  9. 1991. 
FOR  FURTHER  INFORIf  ATION  CONTACT 

Ms.  Robbie  Randolpli  or  Ms.  Rose 

Sharpe.  Headquarteis,  Military  Traffic 
Management  Commind.  attn:  MTIN, 
5611  Columbia  Pike.  Falls  Church,  VA 
22041-5050,  (703)  75^-1356. 
SUPPLEMENTARY  INFORMATION: 
Information  on  the  OQP  was  previoudy 
published  in  the  Federal  Register.  53  FR 
17970.  54  FR  27667,  5^  FR  7381,  55  FR 
52976.  and  56  FR  284 ).  The  Performance 
Bond  section  of  the  ( IQP  requires 
carriers  to  submit  a  1  etter  of  intent  to  file 
a  bond  from  a  surety  company  with  their 
initial  CQP  applicati  mi.  After  MTMC 
approval  of  the  CQP  package,  motor 
carriers  must  providi  •  the  actual 
Performance  Bond,  "the  sum  of  the  bond 
has  to  be  no  less  than  $100,000  and  has 
to  be  continuous  unt  1  cancelled.  The 
Performance  Bond  •<  Tves  to  ensure  the 
DOD  has  the  capability  to  arrange  for 
the  onward  morvemeiit  of  frustrated  or 
abandoned  shipments  in  the  event  the 
carrier  is  unable  to  p  erform  for 
whatever  reason. 
)ohn  O.  Roach,  D, 

Army  Liaison  Officer  vJifth  the  Federal 
Register. 

[FR  Doc.  91-21495  Rle<^  9-6-91;  8:45  am| 
Bnxnmcooc  37io-(m-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[TN90-1-5244;  FRL-3^»5-Sl 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee 

AGENCY:  Environmet|tal  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


summary:  EPA  toda  i  approves  a 


request  by  the  State 


9f  Tennessee  to 


incorporate  permits  vhich  contain  limits 
on  volatile  organic  c  )mpound  (VOC) 
emissions  for  the  Nissan  Motor 
Manufacturing.  USAi  (Nissan)  into  the 
Tennessee  State  Imp  lementation  Plan 
(SIP).  Nissan  is  local  ed  in  Smyrna, 
Tennessee  (Rutherfo  rd  County).  The 
revised  emission  limits  are  consistent 
with  the  federally  ap  proved  Tennessee 


IMI 


s  today  approving 


SIP.  Therefore,  EPA 
the  request. 

DATES:  This  action  v|ill  become  effective 
on  November  8. 1991  unless  notice  is 
received  within  30  d  lys  that  someone 
wishes  to  submit  ad'  rerse  or  critical 
comments.  If  the  effc  ctive  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  RegisI  er. 


:  Written  comments  should 
be  addressed  to  Kay  Prince  of  EPA 
Region  IV's  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 
Public  Information  Reference  Unit, 

Environmental  Protection  Agency,  401 

M  Street  SW.,  Washington,  DC  20460 
Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Brandi.  345 

Courtland  Street.  NE..  Atlanta. 

Georgia  30365 
Tennessee  Department  of  Environment, 

and  Conservation.  Customs  House. 

4th  Floor.  Nashville.  Tennessee  37243- 

1531 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Prince,  Air  Programs  Branch,  EPA 
Region  IV,  at  the  above  address  and 
telephone  number  (404)  347-2864  or  FTS 
257-2864. 

SUPPt^MENTARY  INFORMATION:  On 
February  19, 19ffl.  with  revised 
information  provided  on  April  29. 1991, 
the  State  of  Tennessee  through  the 
Tennessee  Department  of  Conservation 
submitted  a  request  to  incorporate  into 
the  Tennessee  SIP  permits  for  Nissan. 
The  Tennessee  SIP  provides  for 
alternate  emissions  standards  to  be 
granted  to  a  facility  that  is  reducing  or 
will  be  after  a  specified  date  taking 
actions  to  reduce  emissions  of  volatile 
organic  compounds  at  least  as  much  as 
is  required  under  the  other  applicable 
rules. 

The  Nissan  facility  manufactures 
automobiles  and  light  duty  trucks  and 
operates  under  an  NSR  permit  issued  by 
the  State  of  Tennessee.  Hie  revised 
permits  combine  the  wash  solvent  with 
the  topcoat  and  primer  booth.  Although 
emissions  will  increase  from  these 
operations  in  1991  and  1992,  emissions 
will  be  reduced  to  their  1990  levels  by 
1993.  However,  total  emissions  from  the 
facility  will  decrease  progressively  from 
1991  through  1993.  The  emission  limits  of 
1.47  kg  per  liter  of  soUds  appUed  using 
actual  transfer  efficiency  for  topcoating 
and  1.40  kg  per  liter  of  solids  applied 
using  actual  transfer  efRciency  for  the 
primer  booth  remain  unchanged.  These 
limits  are  required  to  be  met  regardless 
of  any  other  allowable  emissions 
contained  in  the  permits.  Therefore,  the 
Nissan  permits  are  approvable  for 
incorporation  into  the  SIP. 

Final  Action 

EPA  approves  the  revised  Nissan 
permits  for  topcoat,  primer,  PVC.  bit 
wax.  and  miscellaneous  operations  at  its 
Smyrna.  Tennessee  facility.  This  action 
is  being  taken  without  prior  proposal 


because  the  change  is  noncontroversiai 
and  EPA  anticipates  no  significant 
comments  on  it.  The  public  should  be 
advised  that  this  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice.  However,  if  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published  before  the  effective  date.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  e05(b).  I  certify  that 
this  SIP  revision  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  1 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  lex 
revision  to  the  state  implementaticm 
plan  shall  be  considered  separately  in 
light  of  specific  technical  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b}(l)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  8, 1991.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(bK2).) 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment 
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list  of  Subieet*  in  4»  CFR  PMt  52 

Afr  pollutton  cofrtrol,  Hydrocarbons, 
IncorporaHon  by  reference. 
Intergovernmental  relations.  Ozone. 

Dated:  Aag«9»  ft  19K. 
Patiidi  M.  Tobht, 
Acting  Resianat  Adwfnistrator. 

PART  Sa— {AM0IDEO) 

Part  S2  of  Chapter  L  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  RR— T«mmm«« 

1.  The  authority  citation  for  part  52 
coBttnaes  to  read  a*  follows: 

Autllority:  42  U.S.C  7401-7842. 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(104)  to  read  as 
follows: 

9  52.2220    Ictefrttfteatlon  of  plan. 

fl04J  The  Tennessee  Department  of 
Conservation  submitted  a  Board  order 
inchiding  a  certificate  of  alternate 
control  and  revised  permits  for  the 
Nissan  Motor  Manufacturing  facility 
located  in  Smyrna,  Tennessee,  to  EPA 
on  February  19, 1991.  with  revised 
information  provided  on  April  29. 1991. 

(i)  Incorporation  by  reference. 

(A)  Nissan  Motor  Manufacturing 
Corporation  USA  operating  permit 
numbers  029538P,  029639P.  029540P. 
029541P.  029543P  and  029544P  which 
were  issued  on  July  30, 1990,  and 
030180P  which  was  issued  on  September 
17. 1990. 

(H)  Other  materials. 

(A)  Le4ter8  of  February  19, 1991,  and 
April  29, 1991.  from  the  Tennessee 
Department  of  Conservation. 

(FR  Doc.  91-21537  Filed  &-6-91;  8:45  am) 
BiLUNQ  cooe  mft-«o-M 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  the  Secratary 

43CFRPartt» 
RIN  lOSa-AAaO 

Adrainlatrativ*  R*qulr«m«nts  and  Cost 
Prtnclplaa  for  Assittanca  Programs 

AOCMCv:  Department  of  the  Interior. 
Office  of  the  Secretary. 
action:  Final  rule. 

SUMMARV.  This  rule  revises  a  mie 
published  by  the  Department  in  the 
February  14, 1985  issue  of  the  Fedtoral 
Regisiar  (SO  FR  ftl76).  The  rule 


implemented  Covcnuncnt-wida 
requirements  established  by  the  OfTice 
of  Managaraent  and  Budget  fOMB) 
under  OMB  Circulars  for  the 
administration  of  assistance 
agreements.  The  revision  also  extends 
the  scope  of  the  rule  lo  itiennea 
Circulars  which  contain  audit 
requirement*. 

EFFECnvc  DATK  The  provisions  of  this 
fmal  rule  are  effective  October  9, 1991. 


FOn  RWIfW  mMNNMTION  COffTACT: 
Dean  A.  TitcomU  Office  of  Acquisition 
and  Property  Management  Acquisition 
and  Assistance  Division,  1849  C  Street 
NW.,  Marl  Stop  5512,  Washington,  DC 
20240,  (202)  206-«431. 

tUFPLIMCNTAllv  MrantATlOM:  Since  the 
publication  of  this  rule  on  Febniary  14. 
1985,  several  significant  changes  have 
occurred  regarding  two  of  the  referenced 
Circulars.  First,  on  March  11. 1988  (53  FR 
803^,  the  Departoient  published  an 
agency-specific  preamble  and 
amendments  as  part  of  a  final  common 
rule  which  revised  this  regulation  that 
implesiented  OMB  Circular  A-102.  The 
Circular  was  restnictMred  to  be 
addressed  solely  to  Federal  agencies 
and  a  common  government-wide 
regulation  was  promulgated  wfaidt 
states  the  fiscal  and  administrative 
conditions  governing  ^ants  to  State  and 
local  gpiremnwnts  and  sobgrantees.  This 
revision  wiU  refer  to  the  applicability  of 
the  common  nde. 

Secondly.  OMB  published  OMB 
Circular  A-133,  "Audits  of  Institwtione  of 
Higher  Education  and  Other  Nonprofit 
Institutions,"  on  March  16, 1990,  in  tfie 
Federal  Register  (55  FR  lOOl^.  This 
Circular  superseded  Attachment  F, 
subparagraph  2h,  of  Circular  A-110. 
"Uniform  Administrative  Requirements 
for  Grants  and  other  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  other  Non-Profit 
Organizations."  This  rule  wiH 
specifically  implement  use  of  the  audit 
requirements  in  Circular  A-133  and 
supplements  tha  carrent  applicabifity  of 
Circular  A-128.  "Aodit  Reqoireniettts  for 
State  and  beat  Govamments." 

Public  PartidpatiaB 

The  administrative  and  cost 
requirements  under  this  rule  are 
required  by  OMB  Circulars  to  be  applied 
to  all  affected  assistance  activities. 
Since  the  dianges  to  the  Circalars  which 
require  this  revision  were  done  with 
public  participation,  under  5  U.S.C 
553(bi(Bl,  proposed  rulemaking 
proeedarat  aia  considered  unnecessary 
and  cootxaiy  to  tha  piablic  iataieat 


Therefore  proposed  rulemaking  is  betng 
waived. 

Executiva  Otdar  12191,  Papervrark 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  Department  has  determined  that 
this  is  not  a  aMjor  rala  under  Executive 
Order  12291  and  will  not  kave  a 
significant  economic  impact  oa  a 
substantial  number  of  small  entities     . 
since  OMB  Circular  A-133  distinguishes 
audit  requirements  between  nonprofit 
institutions  that  receive  S100.000  or  more 
a  year  in  Federal  awards:  those  that 
receive  at  least  $25,000  but  less  than 
$100,000  a  year  and  exempts  from  audit 
requirements  those  institutions  receiving 
less  than  $25,000  a  year  in  Federal 
awards.  This  rule  contains  a  eoffection 
of  information  subject  to  the  Paperwork 
Redaction  Act  of  1980  (44  U.S.C  3501  et 
seq.].  The  Department  of  Heahh  and 
Human  Services  was  reqaested  by  OMB 
to  serve  as  the  lead  agency  on  behalf  of 
C^^  and  aQ  of  the  Federal  agencies 
that  will  be  implementing  Circular  A- 
133  for  the  purpose  of  processing  the 
request  for  approval  under  tha 
Paperwork  Reduction  AcL  The  request 
was  reviewed  and  approved  by  tha 
OMB  Office  of  Information  and 
Regulatory  Affairs  with  OMB  Control 
Number  0991-0003. 

Environmental  Effects 

The  Department  has  determined  that 
this  rule  does  not  consfitnte  a  mafor 
Federal  action  having  a  signtficani 
impact  on  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreaments.  Grants 
administratioo.  Grant  program. 

For  the  reasons  set  out  in  the 
Preamble,  the  Department  of  the  Interior 
amends  title  43,  Code  of  Federal 
Regulations  as  set  forth  below  pursuant 
to  the  authority  ot  the  Secretary  of  the 
Interior  contained  in  5  U.&C  301. 

Dated:  August  5. 1991. 

John  K  Schrate, 

Assistant  Secretary — PoBcy,  Management 
and  Budget. 

PART  1»-A0yMiSTRATIVE 
REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  E.0. 12549:  Sec.  5151-5160  of  the 
Driig-Frce  Workplace  Act  of  198B  (Pub.  L 
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100-S90,  Title  V.  siibtitle  D:  41  U.S.C.  701  et 
seq.y.  5  use.  301;]Pub.  L.  98-502;  OMB 
Circular  A-102;  OMB  Circular  A-llft  OMB 
Circular  A-128:  aiid  OMB  Circular  A-133. 

2.  The  title  fon  part  12  is  revised  to 
read  as  follows: 

PART  12— ADMiNISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FQR  ASSISTANCE 
PROGRAMS 


DEPARTMENT  OF  COMMERCE 


V— Adihli 


Subpart  A— Administrative 
Requirements  and  Cost  Principles 


3.  Subpart  A  i 
below. 

a.  The  title  foi 
read  as  follows: 


amended  as  set  forth 
subpart  A  is  revised  to 


Subpart  A— Adi  ninistrative  and  Audit 
Requirements  t  nd  Cost  Principles  for 
Assistance  Programs 


£nd 


cooperative  agreements 


I  Agie 


b.  Section  12. 
paragraphs  (a) 
follows: 

§12^    Policy. 

(a)  All  fmancipl 
and  subawards, 
and 

accordance  witl 
are  subject  to  s 
OMB  Circulars 
Cooperative 
Local  Govemmdnts 
and  Other  Agrei  ments 
of  Higher  Education 
Other  Nonprofit 
"Cost  Principles 
Governments," 
for  Educational 
"Cost  Principles 
Organizations,' 
Requirements 
Governments, 
Institutions  of 
other  Nonprofit 
(The  DepartmerJt 
OMB  Circular  i^l28 
part 

(b)(1)  Govemiiental 
subrecipients 
this  part,  Circul 

(2)  Institution  i 
which  are  recip 
subject  to  Circulars 
133. 


fcr 
a  id 
Highe 


ar; 


(3)  Nonprofit 
recipients  or  subrec 
Circulars  A-110 


is  amended  by  revising 
(b)  to  read  as 


assistance  awards 
in  the  form  of  grants 

in 
paragraph  (b)  below, 
Impart  C  of  this  part, 
-102,  "Grants  and 
ements  with  State  and 
A-110,  "Grants 
with  Institutions 
,  Hospitals,  and 
Organizations,"  A-87, 
for  State  and  Local 

21,  "Cost  Principles 
nstitutions,"  A-122, 
for  Nonprofit 
A-128,  "Audit 
State  and  Local 
A-133.  "Audits  of 
er  Education  and 
nstitutions,"  as  revised. 
8  implementation  of 
is  subpart  B  of  this 


recipients  and 
subject  to  subpart  C  of 
i  irs  A-87  and  A-128. 
of  higher  education 
nts  or  subrecipients  are 
A-llO,  A-21.  and  A- 


irganizations  which  are 
ipients  are  subject  to 
A-122,  and  A-133. 


IFR  Doc.  91-21509  Filed  9-6-91;  8:45  amj 

BtLUNQ  CODE  4310-(  Fm 


National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  642 
(Docket  No.  910650-1218] 

Coastal  Migratory  Pelagic  Resources 
of  ttie  Gulf  of  Mexico  and  Soutti 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule. 

SUMINARY:  The  Secretary  of  Commerce 
changes  the  total  allowable  catch 
(TAC),  allocations,  quotas,  and  bag 
limits  for  the  Atlantic  and  Gulf  of 
Mexico  migratory  groups  of  king  and 
Spanish  mackerel  in  accordance  with 
the  framework  procedure  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  (FMP).  This 
notice:  (1)  For  the  Atlantic  and  Gulf 
migratory  groups  of  king  and  Spanish 
mackerel,  increases  TAC  and 
allocations;  (2)  for  the  Gulf  migratory 
group  of  king  mackerel  in  the  eastern 
area  (off  Florida),  removes  the  three-fish 
alternative  bag  limit  available  for 
persons  fishing  from  charter  vessels  so 
that  a  bag  limit  of  two  per  person  per 
day  applies  throughout  the  eastern  area 
without  regard  to  the  type  of  vessel;  (3) 
for  the  Atlantic  migratory  group  of  king 
mackerel,  removes  the  differential  bag 
limits  for  northern  and  southern  areas 
and  increases  the  bag  limit  to  five  per 
person  per  day;  and  (4)  for  cobia, 
clarifies  that  the  existing  recreational/ 
commercial  daily  bag  limit  of  two  per 
person  applies  regardless  of  the  number 
of  trips  or  the  duration  of  a  trip.  The 
intended  effects  are  to  protect  the 
coastal  migratory  pelagic  resources  from 
overfishing,  continue  stock  rebuilding 
programs  while  still  allowing  catches  by 
important  recreational  and  commercial 
fisheries  dependent  on  these  resources, 
and  clarify  the  regulations. 
EFFECTIVE  DATE:  September  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The- 
mackerel  fisheries  are  regulated  under 
the  FMP,  as  amended,  which  was 
prepared  jointly  by  the  Gulf  of  Mexico 
and  South  Atlantic  Fishery  Management 
Councils  (Councils),  and  its 
implementing  regulations  at  50  CFR  part 
642. 

In  accordance  with  the  FMP  and  its 
implementing  regulations,  the  Councils 
recommended,  and  NOAA  published,  a 
proposed  rule  containing  changes  in 
TACs,  allocations,  quotas,  and  bag 


limits  for  king  and  Spanish  mackerel  (56 
FR  29920,  July  1, 1991).  That  notice:  (1) 
Described  the  framework  procedures  nf 
the  FMP  through  which  the  Councils 
recommended  changes  in  TACs, 
allocations,  quotas,  and  bag  limits;  (2) 
specified  the  recommended  changes; 
and  (3)  described  the  need  and  rationale 
for  the  recommended  changes.  Those 
descriptions  are  not  repeated  here;  the 
specifications  implemented  by  this  V\'•^\ 
rule  are  the  same  as  those  in  the 
proposed  rule. 


Comments  and  Responses 

One  letter  commenting  on  the 
proposed  changes  was  received  during 
the  comment  period  from  the  Floridt 
Marine  Fisheries  Commission 
(Commission). 

Comment 

For  the  reasons  listed  below,  the 
Commission  opposes  increasing  the 
daily  bag  limit  from  two  to  five  per 
person  for  Atlantic  group  king  mackerel 
in  the  exclusive  economic  zone  (EEZ)  in 
the  southern  area  off  Florida.  First,  the 
higher  bag  limit  will  increase  fishing 
mortality  not  only  on  the  Atlantic  group 
king  mackerel  but  also  on  the  overfished 
Gulf  group  king  mackerel  that  may  occur 
in  the  southeast  Florida  mixing  zone 
during  April-October.  (During  this 
period  all  king  mackerel  caught  off  the 
Florida  east  coast  are  considered  to  be 
Atlantic  group  king  mackerel;  during  the 
remainder  of  the  fishing  year, 
November-March,  they  are  considered 
Gulf  group  king  mackerel.) 

Second,  the  five-fish  bag  limit  in  the 
EEZ  will  increase  confusion  for  Florida 
anglers  and  law  enforcement  officials. 
Initially,  they  experience  a  uniform  two- 
fish  king  mackerel  bag  limit  state-wide 
in  Florida  and  adjacent  Federal  waters 
at  the  beginning  of  the  fishing  year. 
However,  in  recent  years  when  the 
recreational  allocation  has  been 
reached,  the  two-fish  bag  limit  for  the 
Gulf  group  has  been  reduced  to  zero  in 
Federal  waters  and  to  one  in  State 
waters.  These  changing  bag  limits  are 
especially  confusing  for  Floridians  who, 
as  a  result  of  the  seasonal  boundaries, 
can  fish  for  both  Atlantic  and  Gulf  king    . 
mackerel  groups  during  the  year.  To 
simplify  the  regulations,  the  Commission 
prefers  retention  of  the  two-fish  bag 
limit  within  and  without  State  waters  for 
both  Atlantic  and  Gulf  groups  of  king 
mackerel  until  improved  Gulf  king 
mackerel  stock  conditions  and 
subsequent  increased  allocations  can 
support  uninterrupted  year-round 
harvest  State-wide. 

Third,  if  implemented,  the  five-fish 
bag  limit  for  Atlantic  group  king 
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mackerel  would  impel  Florida 
recreationaf  fnterests  to  urge  stats  and 
Federal  managers  to  increase  the  bag 
limit  for  the  overfished  Guff  group  king 
mackerel.  Previous  pressure  from  this 
group  has  been  formidable.  In  1988,  their 
strong  opposition  to  zero  bag  baits  for 
the  Gulf  group  king  mackerel  dissuaded 
the  Commission  from  pursuing  its 
preferred  option.  During  the  previous 
1987/88  fishing  3rear,  the  Commission 
implemented  zero  bag  Kmits  in  state 
waters  when  the  Federal  quota  for  this 
group  was  reached,  and  bag  limits  were 
reduced  to  zero  in  Federal  waters  for  the 
remainder  of  the  season  (December  16, 
19e7-^rty  31, 1988).  For  the  1988/89 
fishmg  year,  however,  the  Commission 
did  not  implement  zero  bag  limits  when 
the  quota  was  reached  mid-season,  and 
bag  limits  again  reverted  to  zero  in 
Federal  waters  for  the  remainder  of  the 
Tishing  year  (December  17. 1988-July  31, 
1989).  hi  response  to  the  demands  of 
recreational  fishing  interests,  the 
Commission  reduced  the  daily  bag  limit 
only  to  one  per  person  in  Florida  waters 
for  the  remainder  of  the  1988/89  fishing 
year  and  subsequent  fishing  years 
(1989/90  and  1990/91)  in  response  to  the 
implementation  of  zero  bag  limits  in  the 
EEZ  (May  21, 1990;  December  20, 1991). 
The  Commission  asserts  its  preference 
to  implement  regulation*  compatible 
with  Federal  regulations  and  to  continiie 
rebuilding  the  Gulf  group  king  mackereL 
It  suggests  that  reahzation  of  this 
endeavor  would  be  achieved  more 
readily  through  implementation  of 
Federal  regulations  in  the  EEZ  off 
Florida  that  do  not  conflict  with  Stale 
law. 

Fourth,  the  Contniissioa  does  not 
believe  that  the  condition  of  the  Atlantic 
group  king  mackerel  is  as  healthy  as  the 
stock  assessment  panel  has  concluded. 
It  fears  that  the  present  stock  condition 
may  not  support  the  higher  bag  limit, 
even  though  stock  assessments  indicate 
that  spawning  biomass  appears  to  be 
adequate  and  the  Atlantic  group  king 
mackerel  is  not  overfished.  The 
Commission  contends  that  catch  indices 
for  the  past  decade  suggest  a  declining 
trend  and  that  certain  inherent  biases 
(e.g..  reliance  on  fishery-dependent 
data)  in  the  stock  assessment  process 
may  artificially  inflate  stock  abundance. 
Furthermore,  previous  and  recent 
testimony  from  Florida  fishermen 
depicts  a  resource  that  is  not  as 
abundant  as  it  was  10  years  ago, 
although  slight  improvements  have  been 
noted  following  the  prohibition  of 
driftnet  harvest  under  Amendment  3 
(April  1990). 

Finally,  the  Conmussioo  contends  that 
Federal  policy  and  law  under  E.0. 12612 


and  the  Coastal  Zone  Management  Act 
compel  retention  of  the  current  two-fish 
bag  limit  in  the  southern  area  off 
Florida.  Specifically,  the  Commission 
contends  that  an  increase  In  the  bag 
limit  (1)  interferes  with  the  ability  of 
Florida  to  develop  its  own  policies  to 
achieve  program  ob|ectives.  contrary  to 
E.0. 12812;  and  (2)  is  not  consistent  to 
the  maximum  extent  practicable  with 
Florida's  approved  coastal  zone 
management  plan. 

Response 

NOAA  supports  the  five-fish  bag  Hmit 
for  Atlsmtic  group  king  mackerel 
throughout  die  management  ares. 
Although,  in  the  past  the  Councils  and 
NOAA  have  honored  Florida's  and  other 
states'  requests  to  establish  in  the  EEZ 
bag  Ihnits  for  overfished  mackerel 
groups  that  were  compatible  with  state 
law,  available  scientific  information  and 
Federal  law  and  policy  do  not  support  a 
continuation  of  the  two-fish  bag  limit  in 
the  EEZ  m  the  southern  area  off  Florida. 
Rather,  the  data  snpport  the 
recommendation  of  the  Coundls  to 
increase  the  bag  limit  to  five  throughout 
the  ntanagement  area.  The  Councils' 
recontmendstion  was  based  mostly  on 
information  in  the  1991  stock 
assessment  and  htformation  received  in 
public  testimony. 

The  Commission's  perception  of  a 
threat  of  increased  fishing  mortality  on 
the  overfished  Gulf  group  king  mackerel 
is  unsupported  by  recent  tagghrg 
information  reviewed  during  the  1991 
Stock  Assessment.  These  data  indicate 
that  the  proportion  of  Gulf  group  king 
mackerel  hi  the  Florida  mixing  zone  has 
decreased,  and  the  panel  conduded  that 
the  current  seasonal  boundary,  designed 
spccifreaWy  to  protect  the  Gulf  group, 
should  remain  unchanged.  The  Panel 
will  reconsider  the  bomtdary  as  new 
stock  identification  information  from 
ongoing  scientific  studies  (e.g.,  genetics 
and  tagging)  becomes  avaifable. 

The  threat  of  increased  fishing 
mortality  on  the  overfished  Gulf  group 
king  mackerel  resulting  fiom  public 
pressure  to  increase  bag  hmits  to  levels 
set  for  the  Atlantic  group  king  mackerel 
could  be  detrimental  only  if  concessions 
are  granted  that  would  undermine  the 
rebuilding  goals  for  the  Gulf  group. 
Increased  bag  limits  for  the  Gulf  group 
are  inappropriate  at  this  time.  Such 
increases  would  be  incongrucnt  with  the 
stock  rebuilding  program  established  in 
the  FMP  and  would  promote  earher 
filling  of  the  quota  and  subsequent 
implementation  of  zero  bag  limtts  that 
would  foster  even  greater  negative 
impacts  Gulfwide  on  the  recreational 
fishing  community. 


NOAA  disagrees  that  the 
recommended  bag  limit  change  for 
Atlantic  group  king  mackerel  will  create 
confusion  and  bring  about  significant 
harm  in  terms  of  ''voluntary  compliance 
and  effective  law  enforcement."  NOAA 
believes  that  Implementation  of  a 
uniform  five-fish  bag  limit  throughout 
the  EEZ  management  area  from  New 
York  through  Florida  would  simplify  the 
regulations.  To  reduce  complexity  and 
confusion  even  further,  NNff'S  will 
request  affected  States  to  adjust  their 
mackerel  regulations  to  conform  to  the 
FMP.  This  endeavor  is  undertaken 
yearly  to  afford  simplicity  and 
compatibihty  between  State/Federal 
regulations,  thereby  promoting 
compliance  and  enforceability.  This 
initiative  and  the  uniform  bag  limit  for 
the  Atlantic  group  king  mackerel  are 
consistent  with  national  standard  3 
requiring  that  an  individual  stock 
(group)  be  managed  as  a  unit  to  the 
extent  practicable. 

The  Councils'  and  NOAA's  decision 
to  establish  a  five-fish  bag  limit  region- 
wide  for  Atlantic  group  king  mackerel  is 
based  on  the  best  available  scientific 
information.  As  outlined  in  the  FMP.  the 
annual  adjustment  of  mackerel 
specifications  (TACs.  commercial/ 
recreational  allocations,  bag  litnits.  etc.) 
is  principally  guided  by  the  biological 
information  in  the  annual  stock 
assessment  that  is  conducted  and 
approved  by  State/Federal  fishery 
scientists.  From  this  year's  report  (1991), 
the  Councils  were  apprised  that  Atlantic 
group  king  mackerel  are  not  overfished. 
Spawning  potential  ratio  is  estimated  at 
48  percent  well  above  the  recommended 
3(T  percent  level  below  which  a  stock  is 
considered  to  be  overfished  An 
improved  condition  and  reduced 
uncertainty  m  the  estimate  of  the  stock 
were  indicated  by  this  year's  reported 
modal  value  (11.5  million  pounds.  M) 
and  range  (9.6-15.5  M)  of  the  acceptable 
biological  catch  (ABC).  That  modal 
value  of  ABC  is  almost  40  percent  above 
last  year's  value  of  8.3  M  (1990  ABC 
range  was  6.5-15.7  M).  This  8.3  M  level 
was  recommended  by  the  Councils  and 
implemented  by  NOAA  as  the  1990/91 
TAG.  The  Councils  approved  the  1991 
report  of  the  mackerel  stock  assessment 
panel  and  subsequently  recommended 
an  increase  in  TAG  to  10.5  M  for  this 
1991/92  fishing  year.  This  TAG 
represents  a  27  percent  increase  above 
last  year's  TAG.  Nevertheless,  it  is 
conservatively  set  one  million  pounds 
below  the  model  ABC  estimate  and  5.2 
million  pounds  below  the  upper  ABC 
range. 

TTie  Coundls  also  considered  other 
information  in  formulatmg  the  five-fish 
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region-wide  bac  limit.  In  addition  to 
recognizing  that  the  Atlantic  king 
mackerel  grou[  is  not  overfished,  the 
Councils  realizsd  that  the  proposed 
1991/92  TAG  v  ould  increase  the 
recreational  al  ocation  by  25  percent, 
and  that  last  yi  ar's  recreational  catch 
reached  only  5  '  percent  of  its  allocation. 
The  Councils  aid  NOAA  believe  that 
the  five-fish  ba ;  limit  is  a  requisite  for 
the  achievemei  t  of  optimum  yield  (OY) 
while  preventii  ig  overfishing  for  this 
f'shery,  as  mandated  by  national 
standard  one  o  -the  Magnuson  Fishery 
Conservation  a  nd  Management  Act 
(Magnuson  Ac  )  and  objective  one  of  the 
FMP.  Denying  'lorida  fishermen  an 
opportunity  to  jarticipate  in  the 
Councils'  recor  imended  allocation  and 
bag  limit  increi  ses  for  the  1991/92 
fishing  year  wc  uld  be  inconsistent  with 
these  standard  i  and  also  with  national 
standard  four  t  lat  mandates  fair  and 
equitable  alloc  ition  to  all  resource 
users.  The  Cou  icils  also  believe  that  the 
increased  bag  1  imit  may  reverse 
economic  decli  les  in  the  charter  vessel 
industry  that  hi  ive  been  attributed  to  the 
lower  bag  limit  i. 

Catch  inform  ation  offered  by  the 
Commission  ca  nceming  the  health  of 
Atlantic  group  dng  mackerel  was 
considered  by  he  Stock  Assessment 
Panel.  Althoug  i  certain  catch  indices  for 
the  past  10  yea 's  show  an  apparent 
downward  trer  d,  they  did  not  suggest  a 
resource  declir  e  to  the  Panel.  The  1991 
stock  assessment  report  concluded  that 
"catches  have  remained  stable  since 
1981."  In  offerii  ig  this  conclusion  the 
Panel  advised  hat  a  downward  trend  is 
not  apparent  u:  idcr  close  examination  of 
annual  landing;  data.  The  report 
explained  and  Named  that 
"comparisons  (  f  annual  landings  are 
confounded  by  regulations  implemented 
which  restricted  landings."  This 
statement  also  indicates  that  the  state/ 
Federal  management  regime  is 
effectively  regi  iating  and  reducing 
fishing  effort  a:  id  mortality. 

NOAA  belie  ^es  that  the  rationale 
offered  by  the  <  Councils  in  support  of  the 
five-fish  bag  lii  lit  for  the  Atlantic  group 
king  mackerel  s  consistent  with  Federal 
law  and  policy  The  Councils'  intent  that 
the  FMP  super!  ede  state  law  by 
increasing  this  bag  limit  is  clear;  that  is, 
the  state  cannc  t  limit  the  landing  of 
Atlantic  group  cing  mackerel  to  two  per 
person  per  day  for  fish  caught  in  the 
EEZ.  The  incre  ise  is  consistent  with  the 
Magnuson  Act  and  other  Federal  law 
and  not  in  cont  radiction  to  the  Coastal 
Zone  Manager  lent  Act  and  E.0. 12612. 
as  contended  I  y  the  Commission.  These 
two  Federal  di  ectives  are  designed  to 
guide  the  decis  ion  process  to  consider 


state  programs  and  policies;  they  do  not 
dictate  unilateral  inflexibility. 

In  the  recent  implementation  of 
Amendment  5  to  the  FMP  (55  FR  29370), 
and  as  concluded  in  all  past 
amendments  and  with  the 
implementation  of  the  FMP  itself,  the 
Councils  determined  that  the  FMP- 
rqlafed  rules  have  been  implemented  "to 
the  maximum  extent  practicable"  with 
Florida's  approved  Coastal  Zone 
Management  Piogram.  Clearly,  the  FMP 
as  amended  contemplates  that  Federal 
management  plays  a  leading  role  in 
establishing  bag  limits,  with  states 
adjusting  their  limits  in  conformance 
with  the  Federal  limit,  not  vice  versa. 
Florida  has  previously  adjusted  its  limit 
to  accommodate  the  FMP  and  has  never 
construed  the  FMP  as  inconsistent  with 
Florida's  coastal  zone  program. 

Further,  previous  FMP  actions  that 
reduced  bag  limits  in  Federal  waters  to 
lower  state  levels  were  mainly  resource 
based,  i.e..  Federal  bag  limits  were 
lowered  on  overfished  mackerel  stocks 
to  reduce  mortality,  prolong  the  harvest 
season,  and  rebuild  spawning  stock 
biomass.  Similar  rationale  supported  the 
1988  establishment  of  a  two-fish  bag 
limit  for  the  Atlantic  group  king 
mackerel  in  Federal  waters  off  Florida, 
when  lower  catch  limits  were 
implemented  in  response  to  the  stock 
assessment  report  that  catches  were 
near  or  slightly  above  full  utilization. 
Consequently,  NOAA  perceives  no 
disruption  of  previous  consistency 
determinations  resulting  from  the 
implementation  of  the  five-fish  bag  limit 
for  Atlantic  group  king  mackerel  in  the 
EEZ  off  Florida. 

This  Federal  action  does  not  diminish 
the  authority  or  jurisdiction  of  the  state 
within  its  boundaries;  the  Federal  bag 
limit  supersedes  state  limits  only  with 
respect  to  what  may  be  landed.  NOAA 
believes  the  increase  is  necessary  and 
appropriate  for  the  conservation  and 
management  of  king  mackerel,  and  is 
necessary  to  carry  out  the  FMP.  NOAA 
acknowledges  the  desirability  of 
compatible  Federal/State  regulations. 
However,  the  record  clearly  reflects  the 
Councils'  intent  to  establish  a  different 
measure  in  this  instance. 

The  Regional  Director  concurs  that  the 
Councils'  recommendations  are 
necessary  to  protect  the  stocks  and 
prevent  overfishing  and  that  they  are 
consistent  with  the  goals  and  objectives 
of  the  FMP.  the  Magnuson  Act,  and 
other  applicable  law.  Accordingly,  the 
Councils'  recommended  changes  are 
implemented. 

"The  changes  in  allocations  and  quotas 
are  effective  for  the  Atlantic  migratory 
groups  of  king  and  Spanish  mackerel 


and  the  Gulf  group  of  Spanish  mackerel 
for  the  fishing  year  that  began  on  April 
1. 1991,  and  for  the  Gulf  migratory  group 
of  king  mackerel  for  the  fishing  year  that 
began  July  1, 1991.  The  Councils 
submitted  this  action  to  the  Southeast 
Regional  Director  on  May  17, 1991.  The 
proposed  rule  was  published  on  July  1, 
1991,  and  the  15-day  public  comment 
period  ended  on  July  16. 1991.  Because 
the  changes  herein  for  mackerel 
allocations,  quotas,  and  bag  limits  are 
established  for  fishing  years  that  have 
already  commenced,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  for  good  cause,  namely,  to  provide 
effective  conservation  and  management 
of  the  coastal  migratory  pelagic 
resources,  that  it  is  impracticable  and 
contrary  to  the  public  interest  to  delay 
for  30  days  the  effective  date  of  this  rule 
under  the  provisions  of  section  553(d](3] 
of  the  Administrative  Procedure  Act. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
642.27  and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  3, 1991. 
Samuel  W.  McKe«n. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  642  is  amended 
as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Aulhorilj-:  16  U.S.C.  1801  at  seq. 

§  642.21    [AmendMl] 

2.  In  §  642.21,  the  numbers  are  revised 
in  the  following  places  to  read  as 
follows: 


Paragraph 


Added 


(a)(1),  first  sentence 

(a)(1)(0 

(8)(1)0i) : 

(a)(2),  first  sentence 

(b)(1) 

(b)(2) 

(c)(1) 

(c)(2) 

(d)(1) 

(d)(2) 


3.  In  §  642.28.  paragraphs  (a)(1). 
(a)(3)(i).  (a)(3)(ii)  introductory  text,  and 
(b)  are  revised  to  read  as  follows: 
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Added 

1.84 

1.27 

0.57 

3.90 

3.91 

6.60 

4.90 

3.50 

3.70 

3.50 

§  642.2S    Bag  and  poss«Mion  llmKs. 

(a)  •  •  * 

(1)  Bag  limits.  A  person  who  fishes  for 
king  or  Spanish  mackerel  from  the  Gulf 
or  Atlantic  migratory  group  in  the  EEZ, 
except  a  person  fishing  under  a  permit 
specified  in  $  642.4(a)(1)  and  an 
allocation  specified  in  S  642.21  (a)  or  (c), 
or  possessing  the  purse  seine  incidental 
catch  allowance  specified  in  §  642.24(d), 
is  limited  to  the  following: 

(i)  King  mackerel  Gulf  migratory 
group. 

(A)  Eastern  area.  Possessing  two  king 
mackerel  per  person  per  day. 

(B)  Central  and  western  areas. 

[1]  Possessing  three  king  mackerel  per 
person  per  day,  excluding  the  operator 
and  crew,  or  possessing  two  king 
mackerel  per  person  per  day,  including 
the  operator  and  crew,  whichever  is  thue 
greater,  when  fishing  from  a  charter 
vessel. 

(2)  Possessing  two  king  mackerel  per 
person  per  day  when  fishing  from  other 
vessels. 

(ii)  King  mackerel  Atlantic  migratory 
group.  Possessing  five  king  mackerel  per 
person  per  day. 

(iii)  Spanish  mackerel  Gulf  migratory 
group. 

(A)  Eastern  area.  Possessing  five 
Spanish  mackerel  per  person  per  day. 

(B)  Central  area.  Possessing  ten 
Spanish  mackerel  per  person  per  day. 

(C)  Western  area.  Possessing  three 
Spanish  mackerel  per  person  per  day. 

(iv)  Spanish  mackerel  Atlantic 
migratory  group. 

(A)  Northern  area.  Possessing  ten 
Spanish  mackerel  per  person  per  day. 

(B)  Southern  area.  Possessing  five 
Spanish  mackerel  per  person  per  day. 
•        *        •        • .      * 

(3)  *   *   • 

(i)  For  the  purpose  of  paragraph 
(a)(l)(iv)  of  this  section,  the  boundary 
between  the  northern  and  southern 
areas  is  a  line  extending  directly  east 
from  the  Georgia/Florida  boundary 
(30°42'45.6"N.  latitude)  to  the  outer  limit 
of  the  EEZ. 

(ii)  For  the  purposes  of  paragraphs 
(a)(l)(i)  and  (a)(l)(iii)  of  this  section, 


(b)  Cobia.  The  daily  bag  and 
possession  limit  for  cobia  in  or  from  the 
EEZ  of  the  Gulf  of  Mexico  and  the 
Atlantic  Ocean  south  of  the  Virginia/ 
North  Carolina  border  is  two  fish  per 
person,  regardless  of  the  number  of  trips 
or  duration  of  a  trip  and  without  regard 
to  whether  the  cobia  are  taken  aboard  a 
vessel  with  a  commercial  permit. 
***** 

[FR  Doc.  91-21515  Filed  9-4-91: 12:55  pm] 

nUJNO  CODE  3S10-12-M 


50  CFR  Part  675 
(Dockat  No.  901 199-1021  ] 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure  to  directed 
fishing  in  the  Bering  Sea. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  the  Bering  Sea  (BS) 
Bubarea.  This  action  is  necessary  to 
prevent  exceeding  the  total  allowable 
catch  (TAG)  for  pollock  in  the  BS 
subarea.  The  intent  of  this  action  is  to 
promote  optimum  use  of  groundfish 
while  conserving  pollock  stocks. 
DATCS:  Effective  12  noon,  Alaska  local 
time  (A.l.t.),  September  4, 1991,  through 
12  midnight.  Alt.,  December  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the  Bering 
Sea  and  Aleutian  Islands  Groundfish 
Fishery  (FMP)  governs  the  groundfish 
fishery  in  the  exclusive  economic  zone 
in  the  Bering  Sea  and  Aleutian  Islands 
Area  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  part  675. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  TAG, 
as  defined  at  S  675.20(a)(2).  Under  the 
final  notice  of  initial  specifications  (56 


FR  6290;  February  15, 1991 1.  the  TAG  of 
pollock  for  the  BS  subarea  was 
established  as  1,300,000  metric  tons  (mt) 
Under  §  675.20(a)(3),  15  percent  of  the 
TAG  was  apportioned  to  a  non-specific 
reserve,  and  the  remaining  initial  TAG 
of  1,105,000  mt  was  allocated  between 
the  roe  and  non-roe  seasons.  The  roe 
season  directed  fishery  occurred  from 
January  1, 1991,  through  February  22, 
1991  (56  FR  8146;  February  27, 1991).  The 
balance  of  the  initial  TAG  became 
available  for  directed  fishing  at  noon, 
A.l.t.,  on  June  1, 1991 
(§  675.20(a)(2)(B)(ii)).  During  the  non-roe 
season,  with  an  apportionment  of  the 
reserve  (56  FR  40809;  August  16, 1991), 
the  BS  subarea  TAG  for  1991  was 
increased  to  1,300,000  mt. 

The  Regional  Director  has  determined 
that  the  catch  of  pollock  in  the  BS 
subarea  has  reached  1.292,500  mt.  It  is 
expected  that  the  remaining  7,500  mt  of 
pollock  is  necessary  as  bycatch  to 
support  anticipated  groundfish  fisheries. 
With  this  action,  NMFS  is  establishing  a 
directed  fishing  allowance  of  1,292,500 
mt  and  is  prohibiting  directed  fishing  for 
pollock  in  the  BS  subarea  under 
§  675.20(a)(8),  effective  12  noon,  A.l.t.. 
September  4, 1991,  through  12  midnight, 
A.l.t.,  December  31, 1991. 

After  this  closure,  in  accordance  with 
S  675.20(h)(6),  amounts  of  pollock 
retained  on  board  a  vessel  in  the  BS 
subarea  must  be  less  than  20  percent  of 
the  aggregate  catch  of  the  other  fish  or 
fish  products  retained  at  the  same  time 
on  the  vessel  during  the  same  trip. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16.  U.S.C.  1801  el  seq. 

Dated:  September  3. 1991. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-21433  Filed  9-3-91;  4  33  am] 
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FARM  CREDn 


AOM>NISTRATION 


12  CFR  Parts  013  and  618 

RIN  3052-AB28 

Eiigibitity  and  Scope  of  Financing; 
General  Provis^or^  Financing  of  Basic 
Processing  and  Marlteting  Activities; 
Authorized  Inaurance  Services 


agency:  Farm 
action: 


>ed!t  Administralion. 
Propos  ed  rule. 


summary:  The  Farm  Credit 
Administratior  (FCA).  by  the  Farm 
Credit  Adminis  tration  Board  (Board), 
proposes  to  amend  the  regulations  at  12 
CFR  parts  613  i  ind  618  in  order  to  reflect 
certain  amendi  lonts  to  the  Farm  Credit 
Act  of  1971  (19: 1  Act)  by  the  Food. 
Agriculture,  Cc  nservation  and  Trade 
Act  of  1990  (19 10  Farm  Bill).  The  1990 
Farm  Bill  amer  ded  provisions  of  the 
1971  Act  pertaining  to  the  throughput 
requirements  f(  ir  processing  and 
marketing  loans  and  removed  the 
requirement  that  Farm  Credit  System 
institutions  ofTi  tr  a  choice  of  two  carriers 
for  each  insura  fice  program.  The 
proposed  amer  dment  to  part  613  would 
delete  the  20-pi!rcent  minimum 
throughput  req  lirement  for  loans 
financing  the  p  ocessing  and/or 
marketing  opeiations  of  eligible  farmers, 
ranchers,  and  j  roducers  or  harvesters  of 
aquatic  produc  Is,  and  reflect  the 
statutory  limits  tion  on  the  volume  of 
such  loans.  Thf  proposed  amendment  to 
part  618  modif^s  the  requirement  that 
all  Farm  Credil  System  institutions  must 
offer  more  thar  two  insurance  carriers. 
DATES:  Comments  should  be  received  on 
or  before  October  9, 1991. 
ADDRESSES:  Cqmments  may  be  mailed 
or  delivered  (irj  triplicate)  to  Jean 
Noonan,  Geneflal  Counsel,  Office  of 
General  Counsfel,  Farm  Credit 
Administratior ,  McLean.  Virginia  22102- 
5090.  Copies  of  all  communications 
received  will  b;  available  for 
examination  bj  interested  parties  in  the 
Office  of  Genetal  Counsel.  Farm  Credit 
Administratior , 


FOR  FURTHER  INFORMATION  CONTACT. 

LJnda  C.  Sherman,  Senior  Credit 
Specialist,  Policy  and  Risk,  Analysis 
Division,  Office  of  Examination,  Farm 
Credit,  Administration,  McLean,  VA 
22102-5090.  (703)  883-449^  or 

Richard  A.  Katz,  Attorney,  Regulatory 
and  Legislative  Law  Branch,  Office  of 
General  Counsel,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090.  (703)  883-4020,  TDD  (703)  833- 
4444. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

The  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  « (1990  Farm  Bill) 
was  enacted  into  law  on  November  28. 
1990.  Section  1832  of  the  1990  Farm  Bill 
amended  sections  1.11(a)  and  2.4(a)(1)  of 
the  1971  Act,  which  authorized  Farm 
Credit  Banks  (FCBs)  and  associations, 
under  certain  conditions,  to  finance  the 
processing  and/or  marketing  operations 
of  farmers,  ranchers,  and  producers  or 
harvesters  of  aquatic  products.  Section 
1834  of  the  1990  Farm  Bill  modified  the 
requirements  in  section  4.29  of  the  1971 
Act  pertaining  to  insurance  services. 
The  FCA  now  proposes  to  amend  the 
applicable  regulations  to  conform  to  the 
changes  to  the  statute. 

IL  Processing  and  Marketing  Loans 

Sections  1.11(a)  and  2.4(a)(1)  of  the 
1971  Act  formerly  authorized  FCBs  and 
production  credit  associations 
respectively,  to  make  processing  and 
marketing  loans  to  farmers,  ranchers, 
and  producers  or  harvesters  of  aquatic 
products  if  the  borrower's  agricultural 
operations  supplied  at  least  20  percent 
of  the  total  processing  or  marketing 
(throughput)  for  which  financing  was 
extended. 

SecUon  1832  of  the  1990  Farm  Bill 
deleted  the  20-percent  throughput 
requirement  from  sections  1.11(a)  and 
2.4(a)(1)  of  the  1971  Act,  and  substituted 
the  requirement  that  the  borrower's 
agricultural  or  aquatic  operations  supply 
"some  portion"  of  the  product  used  in 
the  borrower's  processing  and/or 
marketing  operations.  The  1990  Farm 
Bill  also  added  a  provision  to  the  1971 
Act  limiting  the  aggregate  of  processing 
and  marketing  loans  to  borrowers  who 
provide  less  than  20  percent  of  the 
throughput  to  15  percent  of  the  total 


'  Pub.  L  No.  101-624. 104  Stat.  3359  (1990). 


outstanding  loans  by  FCBs  and  direct 
lender  associations  in  each  district. 

A.  Minimum  Throughput  Level 

Sections  1.11(a)  and  2.4(a)(2)  of  the 
1971  Act.  as  amended  by  the  1990  Farm 
Bill,  authorize  FCBs  and  direct  lender 
associations  to  finance  basic  processing 
and/or  marketing  operations  that  are 
"directly  related"  to  the  agricultural  or 
aquatic  activities  of  farmers,  ranchers, 
and  producers  or  harvesters  of  aquatic 
products.  The  statute  no  longer  specifies 
a  minimum  amount  of  throughput  that 
borrowers  must  contribute  to  their 
processing  and/or  marketing  operations. 

The  legislative  history  of  the  1990 
Farm  Bill  indicates  that  Congress 
changed  the  throughput  requirement  in 
order  "to  provide  greater  flexibility  to 
farmers  and  to  prevent,  in  the  future,  a 
fanner  from  becoming  ineligible  for 
Farm  Credit  System  financing  due  to  the 
success  and  growth  of  a  marketing  and 
processing  operation."  ■  Since  the 
borrower's  share  of  the  total  throughput 
may  decline  as  the  processing  and/or 
marketing  operation  expands,  a 
percentage  requirement  could  cause  a 
successful  processing  and/or  marketing 
operation  to  eventually  lose  its 
eligibility  for  financing  fiom  FCBs  and 
direct  lender  associations.  In  this 
context.  Congress  "specifically  sets  no 
bottom  limit  for  what  portion  the  on- 
farm  production  must  make  up  of  the 
total  throughput."  • 

The  FCA  proposes  to  implement 
sections  l.ll(a]  and  2.4(a)(1)  of  the  1971 
Act  by  amending  §  613.3045(b)(2)  to 
allow  FCBs  and  direct  lender 
associations  to  finance  the  processing 
and/or  marketing  operations  of  farmers, 
ranchers,  and  aquatic  producers  or 
harvesters  whose  agricultural  or  aquatic 
activities  supply,  on  a  sustained  basis, 
some  portion  of  the  throughput  sufficient 
to  demonstrate  that  the  processing  and/ 
or  marketing  activities  constitute  a 
logical  and  actual  extension  of  the 
borrower's  agricultural  or  aquatic 
operations. 

The  1990  Farm  Bill  does  not  expand 
eligibility  for  processing  and  marketing 
loans  to  borrowers  who  are  not  bona 
fide  farmers,  ranchers,  and  producers  or 
harvesters  of  aquatic  products  pursuant 
to  S  613.3020.  Furthermore,  the  FCA 
continues  to  support  the  requirement  in 


*  S.  Rep.  No.  3S7. 101st  Cong..  Itt  Sets.  258  (1990). 
*/d. 
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the  existing  regulation. 
§  613.3045(b)(2)(i].  that  the  basic 
processing  and/or  marketing  activities 
constitute  a  "logical  and  actual 
extension  of  the  (borrower's)  operation 
for  financing  vertical  integration  from 
the  production  stage  through  the  basic 
processing  and/or  marketing  stage." 

The  FCA  considered  alternatives, 
such  as  defining  "some  portion"  of  the 
throughput  as  a  percentage  sufficient  to 
ensure  that  eligibility  would  not  be 
expanded  beyond  the  congressional 
intent.  The  FCA.  however,  rejected  this 
approach  because  Congress  specifically 
elected  not  to  impose  a  minimum 
throughput  requirement  on  processing 
and  marketing  loans. 

The  FCA  invites  comments  on 
whether  additional  changes  to 
§  613.3045  are  needed  to  ensure  that 
eligibility  is  limited  to  the  processing 
and/or  marketing  operations  of  bona 
fide  farmers,  ranchers,  and  producers  or 
harvesters  of  aquatic  products. 

B.  Restrictions  on  the  Amount  of  Certain 
Processing  and  Marketing  Loans 

The  1990  Farm  Bill  amends  sections 
1.11(a)  and  2.4(a)(1)  of  the  1971  Act  to 
limit  the  amount  of  processing  and 
marketing  loans  that  FCBs  and  direct 
lender  associations  can  make  to 
borrowers  who  supply  less  than  20 
percent  of  the  throughput  to  the 
processing  and  marketing  operation. 
Section  1.11(a)(2)  of  the  1971  Act  limits 
such  loans  by  a  FCB  to  15  percent  of  the 
total  of  all  outstanding  loans  of  such 
bank.  Section  2.4(a)(1)  of  the  1971  Act 
limits  the  authority  of  associations  to 
make  processing  and  marketing  loans  to 
borrowers  who  supply  less  than  20 
percent  of  the  throughput  to  "15  percent 
of  the  total  of  all  outstanding  loans  of  all 
direct  lender  associations  in  the  district 
at  the  end  of  its  preceding  fiscal  year." 

The  legislative  history  to  section  1632 
of  the  1990  Farm  Bill,  which  amends 
both  sections  1.11  and  2.4  of  the  1971 
Act,  states  that  processing  and 
marketing  loans  to  borrowers  who 
supply  less  than  20  percent  of  the 
throughput  are  limited  to  "15  percent  of 
the  portfolio  of  the  district  bank".*  This 
suggests  that  Congress  intended  these 
provisions  to  work  together  to  impose  a 
15-percent  districtwide  hmit  on 
processing  and  marketing  loans  to 
borrowers  who  supply  less  than  20 
percent  throughput.  From  the  legislative 
history,  it  appears  that  Congress  may 
have  intended  the  restrictions  on 
processing  and  marketing  loans  to 
operate  in  a  manner  similar  to  the 
districtwide  limitations  on  rural  housing 


loans.  Statutory  limitations  on  rural 
housing  are  achieved  by  limiting  rural 
housing  loans  to  15  percent  of  the 
outstanding  loans  of  all  associations  in 
the  FCB's  chartered  territory  at  the  end 
of  the  bank's  preceding  fiscal  year. 
However,  unlike  the  statutory 
restrictions  on  rural  housing  loans,  the 
statute  does  not  prescribe  procedures 
for  ensuring  that  \i  1.11(a)(2)  and 
2.4(a)(1)  of  the  1971  Act  work  together  to 
ensure  processing  and  marketing  loans, 
where  the  applicant's  throughput  is  less 
than  20  percent,  do  not  exceed  15 
percent  of  all  outstanding  loans  in  the 
district. 

The  FCA  proposes  to  reconcile 
S§  1.11(a)(2)  and  2.4(a)(1)  of  the  1971  Act 
to  achieve  the  congressional  intent  of 
limiting  the  aggregate  of  all  financing 
provided  by  the  FCBs  and  all  direct 
lender  associations  in  each  district,  for 
the  basic  processing  and/or  marketing 
operations  of  borrowers  who  supply  on 
a  sustained  basis  less  than  20  percent  of 
the  annual  throughput  to  15  percent  of 
the  total  of  all  outstanding  loans  in  each 
FCB's  chartered  territory  at  the  end  of 
the  bank's  preceding  fiscal  year,  in 
addition  to  reflecting  the  statutory 
limitations  on  FCBs  and  direct  lender 
associations  separately.  To  ensure 
compliance  with  the  legislative  intent, 
the  FCA  proposes  to  require  each  FCB. 
in  conjunction  with  all  associations 
chartered  in  the  district,  to  adopt 
appropriate  policies  and  procedures  to 
identify  and  monitor  eligible  marketing 
and  processing  loans  with  less  than  20 
percent  throughput  prior  to  final  loan 
approval  in  order  to  ensure  that  the  15- 
percent  districtwide  limit  is  not 
exceeded.  The  FCA  invites  comment  on 
alternative  methods  for  ensuring  that 
S9  l-ll(a)(2)  and  2.4(a)(1)  of  the  1971  Act 
can  be  reconciled  to  achieve  the 
apparent  intent  of  Congress  to  impose  a 
15-percent  districtwide  limitation. 

III.  Insurance  Services 

Section  4.29  of  the  Farm  Credit  Act  of 
1971  was  amended  by  the  1990  Farm  Bill 
to  allow  Farm  Credit  System  banks  and 
associations  relief  from  former  statutory 
requirements  that  the  banks  approve 
more  than  two  insurers  for  each  type  of 
insurance  program  offered  to  Farm 
Credit  System  borrowers.  Congress 
recognized  "the  possibility  that  System 
banks  may  be  unable  to  satisfy  the 
requirement  that  banks  approve  more 
than  two  insurers  for  each  type  of 
program."  *  The  legislative  history 


*  H.R.  Conf.  Rep.  No.  916.  lOlit  Cong,  lit  Sets. 
1133  (1990). 


•/«/. 


States  that  "System  banks  are  *  *  * 
expected  to  make  a  reasonable  and 
good  faith  effort  to  attract  more  than 
two  qualified  insurers  to  approve  so  that 
the  bank  or  association  may  offer  at 
least  two  insurers  to  borrowers  *  *  *." 
The  proposed  amendments  to  i  618.8030 
reflect  the  changes  to  section  4.29  of  the 
1971  Act.  The  proposed  regulation 
would  require  the  bank  to  document  its 
efforts  to  attract  additional  qualified 
insurers  for  each  type  of  insurance 
offered  whenever  it  has  not  approved 
more  than  two  insurers  for  each 
insurance  program  offered  in  every 
State  of  its  chartered  territory. 

List  of  Subjects  in  12  CFR  Parts  613  and 
618 

Aged,  Agriculture,  Banks,  banking. 
Civil  rights.  Credit,  Fair  housing. 
Insurance,  Marital  status  discrimination. 
Religious  discrimination,  Reporting  and 
recordkeeping  requirements,  Rural 
areas.  Sex  discrimination.  Signs  and 
symbols.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble,  parts  613  and  616  of  chapter 
VI,  title  12  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  read  as  follows: 

PART  613-EUQIBILITY  AND  SCOPE 
OF  FINANCING 

1.  The  authority  citation  for  part  613 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.7, 1.9,  l.ia  111.  ZZ, 
2.4.  2.12,  3.1.  3.7,  3.8.  3.22,  5.9,  5.17: 12  U.S.C. 
2013,  2015,  2017,  2018,  2019,  2073,  2075,  2093, 
2122,  2128,  2129,  2143.  2243,  2252. 

Subpart  B— Eligibility  To  Borrow  From 
Farm  Credit  Banlc*,  Agricultural  Credit 
Banks,  Production  Credit 
Associations,  Agricultural  Credit 
Associations  and  Federal  Land  Credit 
Associations 

2.  Section  613.3045  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(2)(ii):  redesignating  paragraph  (c)  as 
new  paragraph  (e);  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

S  613.3045    Financing  Of  basic  processing 
and  marketing  activities. 
•        *        «        *        • 

(b)  •  •  • 

(2)  •  *  * 

(ii)  The  applicant,  or  as  provided  for 
in  paragraph  (b)(2)(iii)  of  this  section, 
the  applicant  processing  or  marketing 
unit  and  its  owners,  shall  produce  on  a 
sustained  basis  some  portion  of  the 
basic  processing  and/or  marketing 
operation  sufficient  to  demonstrate  that 
such  operation  constitutes  a  logical  and 
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actual  extension  of  the  applicant's 
agricultural  or  aqiatic  operation  for 
fmancing  vertical  integration  from  the 
production  stage  through  the  basic 
processing  and/orlmarketing 
stage.  *  •  • 

(c)  Processing  aad  mariceting  loans  to 
eligible  borrowers,  who  supply  on  a 
sustained  basis  less  than  20  percent  of 
the  throughput,  ar9  subject  to  the 
following  restrictions: 

(1)  The  aggregate  of  such  marketing 
and  processing  loans  provided  by  the 
Farm  Credit  Bank  and  all  associations  in 
each  district  shall  hot  exceed  15  percent 
of  the  total  of  all  outstanding  loans  in 
the  district  at  the  and  of  the  bank's 
preceding  fiscal  y^n  and, 

(2)  The  aggregate  of  such  marketing 
and  processing  loains  provided  by  any 
Farm  Credit  Bank  shall  not  exceed  15 
percent  of  all  outstanding  loans  made  by 
such  bank  as  a  dirfct  lender  at  the  end 
of  its  preceding  fiscal  yean  and 

(3)  The  aggregate  of  such  marketing 
and  processing  lo^s  provided  by  any 
association  shall  not  exceed  15  percent 
of  all  outstanding  loans  of  all 
associations  in  th^  district  at  the  end  of 
the  preceding  fiscal  year. 

(d)  Each  Farm  Credit  Bank,  in 
conjunction  with  anl  direct  lending 
associations  chartered  in  the  district, 
shall  adopt  appropriate  policies  and 
procedures  for  identifying  and 
monitoring  loans  ajubject  to  the 
limitations  of  paragraph  (c)  of  this 
section  sufHcient  1 9  ensure  that  the  15- 
percent  district  wi  le  limit  is  not 
exceeded. 


PART  618— GENdUL  PROVISIONS 


3.  The  authority 


continues  to  read  i  is  follows: 


citation  for  part  618 


Authority:  Sees.  1.1 
2.12,  3.1,  3.7.  4.12,  4. 
5.17: 12  VS.C.  2013. 
2078.  2093,  2122,  21 
2243,  2244,  2252 


n. 


1.11, 1.12.  2A  2.4,  2,5, 
ifcA,  4.25.  4.29,  5.9,  5.10, 
;  019.  2020.  2073.  2075. 
2183.  220a  2211.  221& 


Subpart  B— Member  insurance 


4.  Section  618.8(t30 
revising  paragrapl  a 
to  read  as  follows; 


S  618,8030    Autttorl  led  insurance  servtce*. 


is  amended  by 
(b)(2)  and  (bM3)(v) 


(b)  *  *  * 

(2)  In  making  insurance  available 
through  private  initurers,  each  bank  shall 
approve  the  progri  ims  of  more  than  two 
insurers  for  each  t  fpe  of  insiirance 
offered  in  the  banlt's  chartered  territory, 
provided  that  more  than  two  insurers  for 
each  type  of  insur^ce  have  proposed 
programs  to  the  bink  that  will,  in  all 


likelihood,  have  long-term  viability,  end 
meet  the  requirements  of 
§  618.8030(b](3)(i]  of  this  section.  The 
banks  shall  make  a  reasonable  and  good 
faith  effort  to  attract  more  than  two 
qualified  insurers  for  each  insurance 
program  oi^ered  to  borrowers  in  all 
States  of  the  bank's  chartered  territory. 
Where  the  bank  is  unable  to  offer  more 
than  two  insurers,  the  bank  shall 
document  its  efforts  to  attract  additional 
qualified  insurers  for  the  ejected 
insurance  program  and  State.  The  banks 
may  provide  comparative  Information 
relating  to  costs  and  quality  of  approved 
programs  and  the  financial  condition  of 
approved  companies. 

(3)  —  • 

(v)  In  meJdng  insurance  available 
through  approved  instirers,  the  boards  of 
directors  of  the  bank  or  association 
shall  make  a  reasonable  and  good  faith 
effort  to  select  and  offer  at  least  two 
approved  insurers  for  each  type  of 
insurance  made  available  to  the 
members  and  borrowers.  In  the  event 
that  the  bank  or  association  has 
approved  less  than  two  insurers  for  any 
insurance  program,  such  bank  or 
association  shall  document  the  reasons 
why  it  is  unable  to  offer  members  and 
borrowers  additional  insurers  for  the 
affected  insurance  program. 
*        *        *        •        • 

Dated:  September  4, 1991. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  91-21500  Filed  9-6-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doct(et  No.  91-NM-150-AO1 

Airntforthiness  Directives;  McOonneH 
Douglas  Model  DC-9  Series  Airpianas, 
Model  DC-9-80  Series  Airplanes, 
Model  MO-88  Airplanes,  and  C-9 
(MNUary)  Series  Airplanes 

AQBICV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9  series, 
Model  DC-9-80  series.  Model  MD-88, 
and  C-9  (Military)  series  airplanes, 
which  currently  requires  repetitive 
inspections  of  the  rudder  actuator  for 
internal  hydraulic  fluid  leakage,  and 
replacement  if  necessary,  to  ensure  that 


degraded  actuators  are  removed  from 
service.  This  action  would  require  a  one- 
time inspection  of  certain  rudder 
actuators  at  a  reduced  interval,  due  to 

the  possibility  of  either  improperly 
installed  or  missing  cylinder  gland  seals. 
In  addition,  a  modification  of  the  rudder 
actuators  would  be  required,  which 
would  constitute  terminating  action  for 
the  repetitive  inspections.  This  proposal 
is  prompted  by  reports  of  rudder 
actuators  with  degraded  performance. 
This  condition,  if  not  corrected,  could 
result  in  reduced  rudder  authority  and 
uncontrollable  airplane  sideslip,  should 
an  engine  failure  occur  at  takeoff. 

OATCS:  Comments  must  be  received  no 
later  than  October  29, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
150-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
Post  Office  Box  1771,  Long  Beach, 
California  90801;  Attn:  Business  Unit 
Manager,  Technical  Publications  ft 
Technical  Administrative  Support.  Cl- 
L5B  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street,  Long  Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  S.  Eierman.  Aerospace 
Engineer.  ANM-130L,  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California; 
telephone  (213)  988-533a 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
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ond  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  Hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  91-NM-150-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commcnter. 

Discussion 

On  February  21, 1989,  the  FAA  issued 
AD  09-06-06,  Amendment  39-6150  (54 
FR  11170,  March  17, 1909).  to  require 
repetitive  inspections  of  the  rudder 
actuator  for  internal  hydraulic  fluid 
leakage,  and  replacement  if  necessary, 
to  ensure  that  degraded  actuators  are 
removed  from  service.  That  action  was 
prompted  by  reports  of  degraded 
performance  rudder  actuators  found  in 
service.  This  condition,  if  not  corrected, 
could  result  in  reduced  rudder  authority 
and  uncontrollable  airplane  sideslip, 
should  an  engine  failure  occur  at 
takeoff. 

Since  issuance  of  that  AD,  one 
operator  of  Model  DC-9-80  series 
airplanes  reported  that,  during  the 
required  inspections,  there  were  three 
instances  in  which  the  rudder  hydraulic 
actuator  assemblies  failed  the  "Inspect, 
Test,  and  Correct  as  Necessary" 
(ITCAN)  test.  Investigation  revealed 
that  the  failure  was  due  to  either  missing 
or  incorrectly  installed  cylinder  gland 
seals.  These  conditions  allow  internal 
fluid  leakage,  which  could  result  in 
degradation  of  rudder  authority  that,  in 
some  cases,  may  go  undetected. 

Based  on  this  investigation,  the 
manufacturer  has  recommended  that  the 
initial  inspection  required  by  AD  89-06- 
06  be  reduced  from  1,500  flight  hours  to 
500  flight  hours  for  certain  Model  DC-&- 
80  series  airplanes.  The  FAA  has 
examined  the  manufacturer's  findings, 
reviewed  all  available  information,  and 
concurs  that  the  compliance  time  for  the 
initial  inspection  must  be  reduced  as 
recommended. 

The  FAA  has  reviewed  and  approved 
the  following  McDonnell  Douglas 
service  bulletins: 

a.  DC-9  Alert  Service  Bulletin  A27- 
291,  Revision  3.  dated  August  24, 1988. 
which  describes  procedures  for 
inspection  of  the  rudder  actuator  for 
internal  hydraulic  leakage,  and 
replacement  of  the  rudder  actuator 
assembly  if  leakage  is  beyond  certain 
limits.  This  service  bulletin  was 


referenced  in  the  existing  AD  89-06-06 
as  the  appropriate  service  bulletin 
information  source  for  the  required 
inspection  procedures. 

b.  MD-ao  Alert  Service  Bulletin  A27- 
318,  dated  fune  10, 1991,  which  describes 
procedures  for  repetitive  inspections  of 
the  rudder  actuator  for  internal 
hydraulic  fluid  leakage  (which  may 
indicate  missing  or  incorrectly  installed 
gland  seals],  and  replacement  of  the 
rudder  actuator  assembly  if  leakage  is 
beyond  certain  limits.  This  service 
bulletin,  which  affects  only  Model  DC- 
9-80  scries  airplanes  and  Model  MD-88 
airplanes,  recommends  that  the  initial 
and  repetitive  inspections  be  conducted 
at  shorter  intervals  than  those 
recommended  for  these  inspections  in 
DC-9  Alert  Service  Bulletin  A27-291, 
Revision  3. 

c.  DC-d  Service  Bulletin  27-301. 
Revision  1,  dated  May  24, 1991,  which 
describes  procedures  for  the 
modification  of  the  rudder  actuator.  This 
modification  (which  involves 
replacement  of  piston  rings  and  face 
seals,  in  conjunction  with  refinishing  the 
surface  of  the  cylinder  barrel  bore  and 
removi.ng  the  rudder  pressure  restrictor) 
is  intended  to  increase  the  service  life  of 
the  rudder  actuator  and  reduce  power 
loss  if  leakage  occurs.  (This  modirication 
was  installed  during  production  on 
Model  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes,  manufacturer's 
fuselage  numbers  1568, 1569, 1601,  and 
subsequent.) 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  89-06-06 
with  a  new  airworthiness  directive  that 
would  continue  to  require  repetitive 
inspections  of  the  rudder  actuators  for 
internal  hydraulic  fluid  leakage,  and 
replacement  of  the  rudder  actuator 
assembly  if  leakage  is  beyond  certain 
limits.  However,  it  would  reduce  the 
currently-required  compliance  time  for 
the  initial  and  repetitive  inspections  for 
certain  Model  DC-9-80  series  airplanes. 
The  proposed  AD  would  also  require 
eventual  modification  of  the  rudder 
actuator  on  all  airplanes  in  accordance 
with  DC-9  Service  Bulletin  27-301, 
Revision  1,  dated  May  24, 1991;  this 
modification  would  constitute 
terminating  action  for  repetitive 
inspections. 

The  applicability  of  this  proposed  rule 
differs  from  that  of  AD  89-06-06  in  that 
it  is  limited  to  only  those  airplanes  listed 
in  the  effectivity  section  of  McDormell 
Douglas  DC-8  Service  Bulletin  27-301, 
Revision  1.  dated  May  24, 1991:  whereas, 
the  applicability  of  AD  89-06-06 
includes  all  Model  DC-g  and  Model  DC- 
9-80  series  airplanes  and  all  Model  MD- 


88  airplanes.  Those  airplanes  not  listed 
in  the  referenced  service  bulletin  have 
been  modified  previously  with  the 
"terminating  action  modification"  that 
would  be  required  by  this  proposed  rule. 

There  are  approximately  1,598  Model 
DC-9  series,  DC-9-60  series,  and  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  926 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  It  would  take 
epproximately  10  manhours  per  airplane 
to  accomplish  the  inspection,  and  22 
manhours  per  airplane  to  accomplish  the 
modification;  the  average  labor  cost 
would  be  S55  per  manhour.  Required 
parts  for  the  modification  are  estimated 
at  $197  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  AD  on 
U.S.  operators  is  estimated  to  be 
$1,612,182,  or  $1,957  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13.<i4(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12,  IMif,  and  14  CFR  11.89. 
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§39.13    (Amende! 

2.  Section  39.1^ 
removing 

adding  the  follov^ing 
directive 


is  amended  by 
Amendhient  39-6150  and  by 
new  airworthiness 


lias: 


C-91 


c  ate  ( 


1 II 


McDonnell  Doug) 

AD.  Supersede  s 
Applicability: 
Model  DC-9-80  8 
88  airplanes,  and 
airplanes:  serial  nu 
McDonnell  Douglas 
A27-301.  Revision 
certificated  in  any 
Compliance:  Req 
previously  ac 
To  prevent 
due  to  an  ineffectiv 
accomplish  the 

(a)  For  Model 
-15F, -21,  and-87 

(1)  Within  500  fli: 
1989  (the  effective 
Amendment  39-615^) 
accomplished  with 
hours,  inspect  the 
hydraulic  fluid 
McDonnell  Douglas 
Bulletin  A27-291. 
24. 1988. 

(2)  If  the  ruddei 
hydraulic  fluid  le 
limits  specified  in 
repeat  the  inspecli 
exceed  1.500  High 

(b)  Except  as 
this  AD.  for  Model 
-  34.  -34F,  -41.  -51 
series  airplanes: 

(1)  Within  1.500 
1989  (the  effective 
Amendment  39-6154) 
accomplished  withi 
hours,  inspect  the 
hydraulic  fluid 
McDonnell  Douglas 
Bulletin  A27-291. 
24, 1988. 

(2)  If  the  rudder 
fluid  leakage  is  with 
that  service  bulletin 
intervals  not  to  exc 

(c)  For  Model 
series  airplanes. 
McDonnell  Douglas 
Bulletin  A27-318 

(1)  Within  1.500 
1989  (the  effective 
Amendment  39-6154) 
hours  after  the  effec  t 
amendment,  whic 
the  rudder  actuator 
hydraulic  fluid 
the  Accomplishmen 
McDonnell  Douglas 
Bulletin  A27-318. 

(2)  If  the  rudder 
fluid  leakage  is  wi 
that  service  bulleti 
intervals  not  to 

(d)  If  any  inspect 
(a),  (b).  (c)  of  this 
actuator  exceeds 
leakage  limit  speci 


che  V 


I  leaki  ige 


tlini 


I  exc(  ed 


A  ) 

th( 

fisdi 


-150- 


Docket  No.  91-NM- 
AD  89-06-06. 
M(^el  DC-9  series  airplanes, 
airplanes.  Model  MD- 
(Military)  series 
nbers  as  listed  in 
DC-9  Service  Bulletin 
.  dated  May  24. 1991; 
( ategory. 
ired  as  indicated,  unless 
ccompllshed. 
uncorfrollable  airplane  sideslip 
rudder  actuator, 
foll(  wing: 

DC  -9-11,  -12.  -13,  -14.  -15. 
9  ^ries  airplanes: 
t  hours  after  April  12, 
of  AD  69-06-06, 
unless  already 
the  last  1.000  flight 
nldder  actuator  for  internal 
leak  Ige  in  accordance  with 
DC-9  Alert  Service 
R^ision  3,  dated  August 

actuator  internal 
i  kage  is  within  the 
that  service  bulletin, 
on  at  intervals  not  to 
hours, 
provided  in  paragraph  (c)  of 
X>9-31.  -32.  -32F.  -33. 
-81.  -82.  -83.  and  MD-88 


flghtl 


!dl 


hours  after  April  12, 
te  of  AD  89-06-06, 
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nidder  actuator  for  internal 
leaki  ige  in  accordance  with 
DC-9  Alert  Service 
Revision  3.  dated  August 


tKn  < 


DC  «-82 


set  a 
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actuator  internal  hydraulic 
the  limits  specified  in 
repeat  the  inspection  at 
(  ed  3.000  flight  hours. 
2.  -83.  and  MD-88 
I  numbers  listed  in 
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ive  date  of  this 
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n  required  by  paragraph 

reveals  that  the  rudder 

internal  hydraulic  fluid 

in  McDonnell  Douglas 


DC-9  Alert  Service  Bulletin  A27-291, 
Revision  3.  dated  August  24, 1988.  or 
McDonnell  Douglas,  MD-80  Alert  Service 
Bulletin  A27-318.  dated  June  10. 1991,  as 
applicable,  prior  to  further  flight,  replace  the 
rudder  actuator  with  a  rudder  actuator  that  is 
within  those  limits. 

(e)  For  Model  DC-9  series,  Model  DC-9-80 
series.  Model  MD-88,  and  C-9  (Military) 
series  airplanes:  Within  6.000  flight  hours 
after  the  effective  date  of  this  AD.  modify  the 
rudder  actuator  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  DC-9  Service  Bulletin  27-301. 
Revision  1,  dated  May  24. 1991.  This 
modification  constitutes  terminating  action 
for  the  repetitive  inspections  required  by  this 
AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
ihrough  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Ail  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  Post  Office 
Box  1771,  Long  Beach,  California  90801;  Attn: 
Business  Unit  Manager,  Technical 
Publications  &  Technical  Administrative 
Support,  C1-L5B  (54-60).  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1608  Lind  Avenue  SW..  Renton. 
Washington;  or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  Street, 
Long  Beach,  California. 

Issued  in  Renton,  Washington,  on  August 
28. 1991. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-21489  Filed  9-6-91;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-ANE-31] 

Proposed  Control  Zone  for  Sikorsky 
(Private)  Heliport,  Stratford,  CT 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
designate  a  control  zone  to  encompass 
airspace  surrounding  the  Sikorsky 
Heliport.  Stratford.  CT.  This  action  will 
allow  positive  control  of  aircraft 


operations  in  the  vicinity  of  the  Heliport 
as  well  as  afford  maximum  protection 
for  aircraft  making  instrument 
approaches  to  the  Heliport  during 
instrument  meteorological  conditions. 
Airspace  affected  by  designation  of  the 
control  zone  is  a  circular  area  that 
extends  upward  from  the  surface  of  the 
ground  within  a  five  statute  mile  radius 
of  the  Heliport.  The  hours  of  operation 
proposed  are  0800  local  to  sunset, 
Monday  through  Saturday. 

DATES:  Comments  must  be  received  on 
or  before  October  9, 1991, 

ADDRESSES:  Send  comments  on  the  Rule 
in  triplicate  to:  Manager,  System 
Management  Branch.  Air  Traffic 
Division,  New  England  Region.  Docket 
No,  91-ANE-31.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Burlington,  MA  01803- 
5299. 

The  Official  Docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  New  England  Region,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299,  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday 
except  Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Taylor.  System  Management 
Branch,  ANE-530,  Federal  Aviation 
Administration.  Burlington,  MA  01803- 
5299:  Telephone:  (617)  270-2428. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ANE-31."  The  postcard  will  be  date/ 
time  and  returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
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in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Office  of  the  Assistant  Chief  Counsel, 
ANE-7,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299.  Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
§  71.171  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  control  zone  for  Sikorsky 
(Private)  Heliport.  Stratford,  CT.  This 
action  will  allow  positive  control  of 
aircraft  operations  in  the  vicinity  of  the 
Heliport  as  well  as  afford  maximum 
protection  for  aircraft  making 
instrument  approaches  to  the  Heliport 
during  instrument  meteorological 
conditions.  In  addition,  the 
establishment  of  a  control  zone  will 
greatly  enhance  aviation  safety  for  all 
aircraft  operating  at  the  helicopter 
landing  area.  Section  171  of  part  71  of 
the  Federal  Aviation  Regulations  was 
last  republished  in  FAA  Order  7400.6G, 
dated  September  4, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
e'-'aluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  under  the  Criteria  of  the 
Regulatory  Flexibility  Act. 


Lists  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  propose  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  )anuary  12, 1983):  14 
CFR  11.69. 

§71.171    [Anwnded] 

2.  Section  71.171  is  amended  as 
follows: 

Stratford,  Connecticut  [New] 

Within  a  5-mile  radius  of  Sikorsky  Heliport 
(Lat  41*  15'  26"  N.,  Long.  73*  05'  20"  W.). 
excluding  the  portion  that  coincides  with  the 
Bridgeport  CT.  Control  zone.  This  control 
zone  is  effective  from  0800  hours  local  time  to 
sunset,  Monday  through  Saturday,  or  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  which 
thereafter  will  be  continuously  published  in 
the  Airport/Facility  Directory. 

Francis  J.  Johns, 

Manager,  Air  Traffic  Division,  New  England 

Region. 

(PR  Doc.  91-21490  Filed  9-6-91:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  76 
[Orcter  No.  1524-91] 

Claims  Under  the  Radiation  Exposure 
Compensation  Act 

agency:  Department  of  Justice. 
ACTKMi:  Proposed  rules. 

summary:  The  Radiation  Exposure 
Compensation  Act  of  1990  authorizes 
the  Attorney  General  of  the  United 
States  to  establish  procedures  for 
making  compassionate  payments  as 
partial  restitution  to  all  eligibk 
individuals,  or  to  certain  surviving 
beneficiaries,  who  contracted  a 
specified  radiation-related  disease  as  a 
result  of  the  federal  government's 
atmospheric  nuclear  testing  program. 
The  Act  authorizes  the  Attorney 
General  to  make  these  payments  to 
individuals  with  a  radiation-related 
disease  that  presumably  resulted  either 


from  employment  during  a  specified 
period  of  time  in  a  uranium  mine  in 
Colorado,  Utah.  Arizona,  Wyoming  or 
New  Mexico,  or  from  physical  presence 
for  and  during  designated  periods  of 
time  at  or  in  certain  specified  areas 
downwind  of  the  Nevada  Test  Site,  the 
Pacific  Proving  Grounds,  and  the  Trinity 
test  site  in  Alamagordo,  New  Mexico. 
These  regulations  implement  the 
authority  granted  to  the  Attorney 
General,  and  describe  the  extent  and 
type  of  proof  necessary  to  prove 
eligibility,  and  the  procedures  for  filing  a 
claim  for  compensation. 

DATES:  Public  comments  concerning  this 
proposed  rule  must  be  received  by  the 
Department  of  Justice  or  bear  a 
postmark  no  later  than  October  24, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Helene  M.  Goldberg,  Director.  Torts 
Branch,  Civil  Division.  P.O.  Box  146, 
Benjamin  Franklin  Station,  Washington, 
DC  20044;  telephone  number  (202)  501- 
7020.  The  Department  of  Justice  requests 
an  original  and  two  copies  of  all 
comments  and  documents  filed. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  F.  Krider,  Special  Counsel,  Torts 
Branch,  Civil  Division,  P.O.  Box  146, 
Benjamin  Franklin  Station,  Washington, 
DC  20044;  (202)  21»-0954. 

SUPPLEMENTARY  INFORMATION:  The  goal 

of  these  regulations  is  to  create  a 
procedure  for  adjudicating  claims  in  a 
reliable,  objective,  and  non-adversarial 
manner  based  on  the  uae  of  existing 
records  so  that  claims  can  be  resolved 
quickly  and  at  little  cost  to  the  United 
States  or  the  person  filing  the  claim. 
These  regulations  are  by  necessity 
lengthy  and  technical,  and,  thus,  difficult 
for  the  layperson  to  understand.  To 
alleviate  this  problem,  the  Radiation 
Exposure  Compensation  Unit  (the 
Radiation  Unit),  which  will  administer 
these  regulations,  will  draft  a  simply 
worded  brochure  for  distribution  to  the 
public  that  will  be  the  primary  guide  for 
learning  about  the  Radiation  Exposure 
Compensation  Program  and  submitting 
an  application  for  compensation. 
Additionally,  the  Radiation  Unit  will 
lend  assistance  to  persons  filing  claims 
by  assisting  the  claimant  in  completing 
an  application,  searching  available 
sources  of  information  for  records 
establishing  eligibility,  working  with  the 
claimant  on  an  individual  basis  when 
necessary  to  resolve  issues,  and 
generally  providing  help  to  the  claimant 
regarding  his/her  application  for 
compensation.  The  process  is  designed 
to  be  sufficiently  simple  that  a  claimant 
generally  does  not  need  an  attorney  to 
apply  for  compensation.  Claimants  are 
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encouraged  to  seeU  assistance  from  the 
Radiation  Unit.       | 
One  of  the  unique  features  of  these 


regulations  is  the 
the  use  of  affidaviti 
except  in  the  liroiti 
specified  in  the  n 
prohibition  is  incl 
streamlining  the 
procedure  and  pre 
Investigation  has 
body  of  reliable  re 
used  to  establish 
participation,  empl 
medical  condition 
the  decedent,  whe; 
Numerous  medical 
and  local  govemm 
private  organizati 
and  advised  the 


ihibition  in  {  78.4  on 
to  prove  eligibility, 
circumstances 
tations.  This 
led  as  a  means  of 
ipensation 
tnting  fraud. 
!vealed  an  enormous 
irds  which  can  be 
iidency,  onsite 
lyment  history, 
^nd  relationship  to 
necessary, 
trganizations,  state 
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lartment  that 


records  dating  bacM  to  the  time  of  the 
atmospheric  testina  program  have  been 
maintained  and  ar^  available. 

The  Radiation  Eb^osure 
Compensation  Act  contains  a 
requirement  that  the  existence  of  the 
eligible  cancers  or  other  specified 


diseases  be  estabL 
medical  documents 
to  receive  compens 


|hed  by  "written 
tion"  for  a  claimant 
ition  under  that 
statute.  To  implement  that  requirement. 
the  Department  coijsulted  with  the 
physicians  at  the  National  Cancer 
Institute  and  the  National  Institute  for 
Occupational  Safety  and  Health.  Those 
consultations  resulted  in  the  hierarchy 
of  documents  listed  after  each  disease  in 
the  regulations. 

To  assist  the  clai  sant  in  proving  his/ 
her  medical  condition,  the  Radiation 
Unit  has  established,  and  will  continue 
to  establish,  relatiotiships  with  state 
health  authorities  apid  private  databases 
assembled  by  several  leading  medical 
researchers  to  veriKr  the  claimant's 
medical  condition,  {n  those  instances 
where  the  claimants  medical  condition 
can  be  verified  by  Contact  with  those 
sources,  the  claimant  need  not 
personally  provide  any  medical 
documentation.  Tht  use  of  state 
authorities  and  private  databases  to 
provide  this  verification  will  minimize 
the  burden  and  expense  on  the  clahnant, 
prevent  unnecessaoy  reproduction  of 
medical  records  byFoverburdened 
hospital  and  physioian  staffs,  and 
eliminate  the  need  for  personnel  in  the 
Radiation  Unit  to  review  and  handle 
large  volumes  of  medical  records. 

TTie  definition  fof  onsite  participation 
resulted  from  consultations  with 
personnel  at  the  EHfense  Nuclear 
Agency  and  the  Department  of  Energy. 
Proof  of  such  partiqipation  will  be 
accomplished  primarily  by  use  of 
databases  maintaii|ed  by  the 
Department  of  Ene^  and  the  Defense 


Nuclear  Agency.  If 


B  claimant's  onsite 


participation  can  be  established  by 
using  these  existing  databases,  no 
documentation  will  be  requested  from 
the  claimant.  Again,  this  use  of  existing 
databases  will  eliminate  the  need  for  the 
claimant  to  reproduce  or  obtain 
documentation,  and  will  prevent  the 
staff  of  the  Radiation  Unit  from  being 
overburdened  with  volumes  of 
documents. 

Investigation  of  sources  of  records  in 
Utah,  Arizona  and  Nevada  confirmed 
that  records  exist  which  can  readily 
establish  proof  of  residency  needed  for 
"downwinders"  submitting  claims.  Tax 
records,  school  records,  utility  records 
and  religious  records  can  adequately 
establish  residency  during  the  time 
periods  set  forth  in  the  statute.  For  many 
claimants,  proof  of  residency  can  be 
accomplished  by  staff  members  of  the 
Radiation  Unit  through  the  use  of  a 
comprehensive  set  of  telephone  books 
and  directories  maintained  by  the 
Library  of  Congress  in  Washington,  DC, 
covering  the  pertinent  areas  during  the 
designated  time  periods.  Contact  has 
also  been  made  with  the  Church  of  Jesus 
Christ  of  the  Latter  Day  Saints,  which 
maintains  a  highly  accurate  system  of 
records.  These  records  may  be  used  to 
verify  the  residency  of  the  claimant. 
Again,  use  of  telephone  records  and 
church  records  will  ease  the  obligations 
on  the  claimant,  and  provide  the 
Radiation  Unit  with  a  rapid  and  reliable 
means  of  establishing  residency  and 
eligibility.  The  Radiation  Unit  will 
continue  to  establish  contacts  with 
sources  of  records  for  the  purpose  of 
creating  a  direct  channel  of  verification 
between  the  Radiation  Unit  and  the 
recordkeeping  source. 

The  principal  means  of  proof  of 
employment  in  a  uranium  mine  and 
exposure  history  will  be  through  records 
of  the  federal  government  (including  the 
Public  Health  Service  studies  of  uranium 
miners),  state  regulattny  agencies, 
mining  companies,  and  medical  research 
studies  conducted  in  the  specified 
states.  The  Radiation  Unit  is  currently 
microfilming  records  existing  in 
Colorado,  and  will  continue  to  microfilm 
and  preserve  data  regarding  mining  and 
exposure  levels.  The  Radiation  Unit, 
through  a  consultant,  is  cataloging  every 
uranium  mine  in  the  specified  states 
together  vtrith  the  dates  of  operation,  and 
the  operators.  These  data  compilations 
will  be  used  to  assist  miners  in 
documenting  their  employment  history 
and  the  amount  of  radiation  to  which 
they  were  exposed  while  employed  in 
uranium  mines. 

Finally,  these  regulations  take  into 
account  the  unique  differences  of  the 
Navajo  Indians,  many  of  whom  were 
employed  as  uranium  miners  on  and  off 


the  Navajo  Reser\'ation.  To  assist 
members  of  the  Tribe  who  seek  to 
estabHsh  familial  relationship  to  prove 
they  are  eligible  beneficiaries,  the 
Radiation  Unit  will  verify  the  familial 
relationship  through  direct  liaison  with 
the  Tribe  custodian  of  records  and  vital 
statistics.  In  addition,  the  Radiation  Unit 
will  work  closely  with  the  Indian  Health 
Service  to  obtain  medical  records 
directly,  and  minimize  the  language 
difficulty  and  travel  burden  for  these 
claimants.  The  Department  will  work 
with  the  Tribe  to  provide  translation 
services  for  non-English  si>eaking 
Navajo.  Additionally,  the  Department 
has  worked  with  and  will  continue  to 
work  with  duly-designated  Tribal 
officials  to  assist  eligible  members  of  the 
Tribe  in  fding  claims. 

List  of  Subjects  in  28  CFR  Part  76 

Claims,  Radiation  Exposure 
Compensation  Act 

Pursuant  to  the  Radiation  Exposure 
Compensation  Act,  Public  Law  101-426, 
104  Stat.  920  (1990),  as  amended  by 
Public  Law  101-510. 104  Stat.  1835 
(1990),  the  Attorney  General  of  the 
United  States  proposes  to  amend  title  28 
of  the  Code  of  Federal  Regulations, 
chapter  I.  to  add  a  new  part  76  as 
follows: 

PART  76— CLAIMS  UNDER  THE 
RADIATION  EXPOSURE 
COMPENSATION  ACT  OF  1990 

Subpart  A— General 

Sec 

76.1  Purpose. 

76J2  General  definitions. 

76.3  Compensable  claim  categories  under 
the  act 

76.4  Burden  of  proof. 

76.5  Documentation. 

Sut>part  B— EliglblNty  Critefia  for  Clahns 
Relating  to  ChHdhood  Leukemia 

76.10  Scope  of  subpart. 

76.11  Definitions. 

76.12  Criteria  for  eligibility. 

76.13  Proof  of  physical  presence. 

76.14  Proof  of  exposure  to  fallout  prior  to 
age  21. 

76.15  Proof  of  disease  within  the  prescribed 
latency  period. 

76.16  Proof  of  medical  cooditioo. 

Subpart  C— ERgiWRty  Criteria  for  Claims 
Relating  to  Certain  Specified  Diseases 

76.20  Scope  of  subpart. 

78.21  Definitions. 

76.22  Criteria  for  eligibility. 

76.23  Proof  of  physical  presence. 

76.24  Proof  of  exposure  to  fallout  after  age 
20  for  claims  under  $  76.22(bHl).  or 
before  age  20  for  claims  under 

S  76.22(bU4).  or  l>efore  age  40  for  claims 
under  $  7e.22(b)(51.  or  before  age  30  for 
claims  under  S  76.22(b)(7). 
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76.25    Proof  of  disease  within  the  prescribed 

latency  period. 
7fl.26    Proof  of  medical  condition. 

Subpart  D— Uranium  Miner* 

76.30  Scope  of  subpart. 

76.31  Derinitions. 

76.32  Criteria  for  eligibility. 

76.33  Proof  of  employment  in  a  uranium 
mine. 

76.34  Proof  of  working  level  month  exposure 
to  radiation. 

76.35  Proof  of  lung  cancer. 

76.36  Proof  of  non-malignant  respiratory 
disease. 

Subpart  E— Eligibility  Criteria  for  Claim*  by 
Onsite  Participant* 

76.40  Scope  of  subpart. 

76.41  Definitions. 

76.42  Eligibility  criteria. 

76.43  Proof  of  participation  onsite  during  a 
period  of  atmospheric  nuclear  testing. 

76.44  Proof  of  medical  condition. 

Subpart  F— Procedures 

76.50  Attorney  General's  Delegation  of 
Authority. 

76.51  Filing  of  claims. 

76.52  Review  and  resolution  of  claims. 

76.53  Appeal  procedures. 

76.54  Attorneys. 

76.55  Procedures  for  payment  of  claims. 

Appendix  to  Part  7ft— Regulations 
Implementing  the  Radiation  Exposure 
Compensation  Act 

Authority:  Public  Law  101-426,  sections  6 
(b)  and  (j).  104  Stat.  920  (1990)  (44  U.S.C.  2210 
Note). 

Subpart  A— General 

§  76.1    Purpose. 

The  purpose  of  these  regulations  is  to 
implement  the  Radiation  Exposure 
Compensation  Act  of  1990,  which 
authorizes  the  Attorney  General  of  the 
United  States  to  establish  procedures  for 
making  compassionate  payments  as 
partial  restitution  to  all  eligible 
individuals,  or  to  certain  surviving 
beneficiaries,  who  contracted  a 
specified  radiation-related  disease  as  a 
result  of  the  federal  government's 
atmospheric  nuclear  testing  program. 
The  Act  authorizes  the  Attorney 
General  to  make  these  payments  to  a 
limited  class  of  individuals  with  a 
radiation-related  disease  that 
presumably  resulted  either  from 
employment  during  a  specified  period  of 
time  in  a  uranium  mine  in  Colorado, 
Utah,  Arizona,  Wyoming  or  New 
Mexico,  or  from  their  physical  presence 
for  and  during  designated  periods  of 
time  at  or  in  certain  specified  areas 
downwind  of  the  Nevada  Test  Site,  the 
Pacific  Proving  Grounds,  and  the  Trinity 
Test  Site  at  Alamogordo,  New  Mexico. 

§76^    General  Dsfinitions. 

(a)  The  Act  means  the  Radiation 
Exposure  Compensation  Act  of  1990, 


Public  Law  101-426, 104  Stat.  920  (1990), 
as  amended  by  Public  Law  101-5}0, 104 
Stat.  1835  (1990). 

(b)  Atmospheric  Nuclear  Test  means 
the  intentional  detonation  of  a  nuclear 
device  by  the  government  of  the  United 
States  of  America  where  the  release  of 
radioactivity  to  the  atmosphere  was 
anticipated  and  was  a  factor  in  test 
planning.  A  list  of  all  atmospheric 
nuclear  tests  conducted  by  the  United 
States  at  the  Nevada  Test  Site  or  the 
Pacific  Proving  Grounds  may  be  found 
in  the  appendix  to  this  part. 

(c)  Child  means  a  recognized  natural 
child,  a  step-child  who  lived  with  the 
claimant  in  a  regular  parent-child 
relationship,  and  an  adopted  child. 

(d)  The  Claim  means  a  petition  for 
compensation  under  the  Act  filed  with 
the  Radiation  Exposure  Compensation 
Unit  by  a  claimant  or  by  his/her  eligible 
surviving  beneficiaries. 

(e)  The  Claimant  means  the 
individual,  living  or  deceased,  who  is 
alleged  to  satisfy  the  criteria  for 
compensation  in  either  section  4  or 
section  5  of  the  Act. 

(f)  Contemporaneous  Record  means 
any  document  created  at  or  around  the 
time  of  the  event  that  is  recorded  in  the 
document. 

(g)  Eligible  surviving  beneficiary 
means  a  spouse,  child,  parent, 
grandchild  or  grandparent  who  is 
entided  under  section  1806(c)(4)  (A)  or 
(B)  to  file  a  claim  and/or  receive  a 
payment  on  behalf  of  the  deceased 
claimant. 

(h)  Fallout  means  the  process  or 
phenomenon  of  the  descent  to  the 
earth's  surface  of  particles  contaminated 
with  radioactive  material  from  the 
radioactive  debris  cloud  associated  with 
the  atmospheric  detonation  of  a  nuclear 
device. 

(i)  Grandchild  means  a  child  of  a  child 
of  the  claimant. 

(j)  Grandparent  means  a  parent  of  a 
parent  of  the  claimant. 

(k)  Immediate  family  member  means 
a  spouse  or  child. 

(1)  Medical  Document  means  any 
contemporaneous  record  of  any 
physician,  hospital,  clinic  or  other 
certified  or  licensed  health  care 
provider,  or  any  other  records  routinely 
and  reasonably  relied  on  by  physicians 
in  making  a  diagnosis. 

(m)  The  Radiation  Exposure 
Compensation  Unit  or  Unit  means  the 
component  of  the  Constitutional  and 
Specialized  Tort  Litigation  Section  of  the  . 
Torts  Branch  of  the  Civil  Division  of  the 
United  States  Department  of  Justice 
designated  by  the  Attorney  General  to 
execute  the  powers,  duties  and 
responsibilities  assigned  to  the  Attorney 
General  pursuant  to  sections  4(a](l](C], 


4(a)(2)(ii),  section  5(a)(ii),  section  6,  and 
any  other  pertinent  provisions  of  the 
Radiation  Exposure  Compensation  Act 
of  1990. 

(n)  Parent  means  the  natural  or 
adoptive  father  or  mother  of  the 
claimant. 

(0)  Spouse  means  a  wife  or  husband 
who  was  married  to  the  claimant  for  the 
period  of  at  least  one  (1)  year 
immediately  before  the  death  of  the 
claimant. 

(p)  The  Trust  Fund  means  the 
Radiation  Exposure  Compensation  Trust 
Fund  in  the  Department  of  the  Treasury, 
administered  by  the  Secretary  of  the 
Treasury  pursuant  to  section  1803  of  the 
Act. 

§  76.3    Compensabis  Claim  Catsgorlss 
Undsr  t»M  Act 

(a)  All  claimants  filing  a  claim  for 
compensation  under  the  Act  must 
establish  that  they  meet  each  and  every 
criterion  of  eligibility  for  at  least  one  of 
the  following  compensable  categories 
designated  in  the  Act: 

(1)  Claims  of  childhood  leukemia  by 
persons  physically  present  in  specified 
areas  of  Arizona,  Nevada  and  Utah 
during  designated  time  periods  who 
were  exposed  to  fallout  from  the 
atmospheric  detonation  of  nuclear 
devices  at  the  Nevada  Test  Site;  the 
regulations  governing  these  claims  are 
set  forth  in  subpart  B. 

(2)  Claims  relating  to  certain  specified 
diseases  by  persons  physically  present 
in  specified  areas  of  Arizona.  Nevada 
and  Utah  during  designated  time  periods 
who  were  exposed  to  fallout  from  the 
atmospheric  detonation  of  nuclear 
devices  at  the  Nevada  Test  Site;  the 
regulations  governing  these  claims  are 
set  forth  in  subpart  C. 

(3)  Claims  relating  to  certain  specified 
diseases  by  persons  who  were  onsite 
participants  during  the  atmospheric 
detonation  of  a  nuclear  device;  the 
regulations  governing  these  claims  are 
set  forth  in  subpart  D. 

(4)  Claims  relating  to  lung  cancer  or 
certain  nonmalignant  respiratory 
diseases  by  persons  employed  in  (a) 
uranium  mine(s}  in  Arizona,  Colorado, 
New  Mexico,  Utah  or  Wyoming  during  a 
designated  time  period,  and  who  were 
exposed  to  specified  minimum  levels  of 
radiation  during  the  course  of  their 
employment.  The  regulations  governing 
these  claims  are  set  forth  in  subpart  E. 

(b)  Any  claim  that  does  not  meet  all 
the  criteria  for  at  least  one  of  these 
categories,  as  set  forth  in  these 
Regulations,  must  be  denied. 

(c)  A  claimant,  or  his/her  eligible 
surviving  beneficiary,  may  file  a  claim 
for  compensation  under  more  than  one 
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of  the  four  categories  set  forth  in 
paragraph  (a).  In  accordance  with 
section  7(b)  of  the  /  ct.  however,  no 
claimant  or  eligible  surviving 
beneficiary  may  receive  payment  under 
more  than  one  of  th  ;  categories  set  forth 


in  paragraph  (a).  A 
establishes  his/her 


:laimant  who 
>ligibiUty  under 


more  than  one  of  th  ;  categories  in 
paragraph  (a)  will  fas  deemed  eligible. 


unless  he/she  elect 
that  category  which 


Dtherwise.  under 
provides  the 


greatest  compensat  on  to  the  claimant  or 
the  eligible  survivin  5  beneficiary. 


(d)  All  claims  for 


compensation  under 


the  Act  must  compl;  r  with  the  claims 
procedures  and  reqi  lirements  set  forth  in 


the  subpart  F  of  the 
before  any  paymeni 
the  Fund 


le  Regulations 
can  be  made  from 


§  76.4    Burden  of  Pre  of 


existei  ice 
nece  ssary 


(a)  The  claimant 
proving  by  a 
evidence  the 
every  criterion 
eligibility  under  anj 
category  set  forth  ii 
preponderance  of 
that  it  is  more  likelj 
proposition  to  be 
Subject  to  the  except: 
provided  in  the 
claimant  also  bears 
providing  to  the 
Compensation  Unit 
evidence  necessary 
all  criteria  for 
these  Regulations 

(b)  No  presumption 
for  in  those  regula 
considered  inrrebut; 
will  not  be  entitled 
otherwise  provided 
regulations  where 
evidence  is  present 
disprove  the  existei^ce 
the  subject  of  the 

(c)  Subject  to  the 
no  written  affidavit  1 
the  claimant  or  any 
accepted  as  proof  o 
eligibility  or  relied 
whether  a  claim 
of  the  Act  for 
affidavits  or  declar4t 
penalty  for  perjury, 
only  to  prove: 

(1)  that  there  are 
surviving  beneficial  i 
payment  under  su 
(g).  or  (h);  or. 

(2]  that  the  claimint 
surviving  beneficiaiy 
payment  under  the 
payment  made 
or  settlement  on  a 
claim  for  worker's 


tears  the  burden  of 
prepoi  derance  of  the 
of  each  and 
to  establish 
compensable  claim 
i  76.3(a).  Proof  by  a 
;  evidence  means 
than  not  that  the 
provided  is  true, 
ions  expressly 
Regjdations,  the 

the  burden  of 
Radiation  Exposure 
all  documentary 
to  establish  any  and 
set  forth  in 


<n  1 
me;ts 


comp  ensation 


of  proof  provided 
tibns  is  to  be 
able.  A  claimant 
0  any  presumption 
for  in  these 
reliable,  material 
d  that  tends  to 
of  the  fact  that  is 
presumption, 
exceptions  below, 
or  declarations,  by 
other  person,  will  be 
any  criterion  for 
in  determining 
the  requirements 
compensation.  Written 
ions,  subject  to 
will  be  accepted 


10  other  eligible 
ies  entitled  to 
b  »art  F.  S  76.1(e).  (f). 


or  eligible 
entitled  to 
\ct  has  received  any 
to  a  final  award 
aim  (other  than  a 
(Compensation)  that  is 


purs  uant 


based  on  injuries  incurred  by  the 
claimant  arising  from: 

(i)  Exposure  to  radiation  in  an 
affected  area  (as  defined  in  subpart  B  or 
C)  during  a  designated  time  period  (as 
defined  in  subpart  B  or  C)  from  the  ~  ^O 
atmospheric  detonation  of  a  nuclear 
device;  or, 

(ii)  Exposure  to  radiation  in  an 
underground  uranium  mine  at  any  time 
during  the  period  beginning  January  1. 
1947  and  ending  December  31. 1971;  or 

(iii)  Exposure  to  radiation  as  a  result 
of  onsite  participation  in  the 
atmospheric  detonation  of  a  nuclear 
device,  as  defined  in  subpart  E. 

(d)  If  an  individual  eligible  for 
compensation  under  any  of  the 
compensable  claim  categories  set  forth 
in  i  763(a)  has  died  before  filing  a 
claim,  a  surviving  beneficiary  meeting 
the  requirements  of  subpart  F  may  file  a 
claim  for  compensation  on  behalf  of  the 
decedent.  In  such  a  case,  the  eligible 
surviving  beneficiary  bears  the  burden 
of  proving  all  requirements  and 
providing  all  documentation  that  the 
decedent  would  have  had  to  prove  and 
provide  had  he/she  filed  a  claim  on  his/ 
her  own  behalf. 

§  76.5    Documentation. 

(a)  All  documents  submitted  by  a 
claimant  or  his/her  eligible  surviving 
beneficiary  to  prove  any  criteria 
provided  for  in  these  Regulations  must 
be  an  original,  or  a  certified  copy  of  the 
original,  unless  it  is  presentiy  impossible 
to  obtain  an  original  or  certified  copy  of 
the  original.  If  it  is  impossible  for  a 
claimant  to  provide  an  original  or 
certified  copy  of  an  original,  the 
claimant  or  eligible  surviving 
beneficiary  must  provide  a  statement 
with  the  claim  setting  forth  the  reason 
why  it  is  impossible. 

(b)  All  documents  submitted  by  a 
claimant  or  his/her  eligible  surviving 
beneficiary  must  bear  sufficient  indicia 
of  authenticity  or  otherwise  provide 
some  guarantee  of  trustworthiness.  The 
Radiation  Exposure  Compensation  Unit 
reserves  the  right  to  refuse  to  accept  as 
proof  of  any  criteria  of  eligibility  any 
submitted  documentation  that  does  not 
bear  sufficient  indicia  of  authenticity,  or 
is  in  such  physical  condition,  or  contains 
such  information,  that  otherwise 
indicates  the  document  is  not  rehable  or 
trustworthy. 

Subpart  B— EtigibUity  Criteria  for 
Ciafms  Relating  to  ChHdhood 
Leukemia 

§  76. 10    Scope  of  Subpart 

The  regulations  in  this  Subpart 
describe  the  criteria  for  eligibility  for 
compensation  under  section  4(a)(l]  of 


the  Act.  and  the  type  and  extent  of 
evidence  that  will  be  accepted  as  proof 
of  the  various  criteria.  Section  4(a)(1)  of 
the  Act  provides  for  compassionate 
payments  as  partial  restitution  to 
individuals  who  were  exposed  to  fallout 
from  the  atmospheric  detonation  of 
nuclear  devices  at  the  Nevada  Test  Site 
before  the  age  of  21,  and  presumably  as 
a  residt  of  such  exposure,  developed 
leukemia,  other  than  chronic 
lymphocytic  leukemia. 

§76.11    Definitions. 

(a)  Affected  Area  means  the  following 
geographical  descriptions,  as  they  were 
recognized  by  the  state  in  which  they 
are  located,  as  of  October  15, 1990: 

(1)  In  the  State  of  Utah,  the  coimties  of 
Beaver,  Garfield,  Iron.  Kane,  Millard, 
Piute,  Sevier  and  Washington; 

(2)  In  the  State  of  Nevada,  the 
counties  of  Eureka,  Lander,  Lincoln. 
Nye,  White  Pine,  and  that  portion  of 
Clark  County  that  consists  of  townships 
13  through  16  at  ranges  63  through  71; 

(3)  In  the  State  of  Arizona,  that 
portion  of  the  State  that  is  north  of  the 
Grand  Canyon  and  west  of  the  Colorado 
River. 

(b)  Physically  Present  means  being 
physically  located  at  any  place  or  places 
within  the  affected  area  for  a  substantial 
period  of  each  day  of  the  time  period 
claimed. 

(c)  Designated  Time  Period  means  the 
period  beginning  on  January  21, 1951 
and  ending  on  October  31, 1958,  or  the 
period  beginning  on  June  30, 1962  and 
ending  on  July  31, 1962,  whichever  is 
appropriate. 

(d)  First  Exposure  or  Initial  Exposure 
means  the  date  on  which  the  claimant 
was  first  physically  present  in  the 
affected  area  during  the  designated  time 
period. 

(e)  Onset  or  Incidence  of  a  specified 
compensable  disease  means  the  date  the 
disease  was  first  diagnosed  by  a 
physician. 

(f)  Leukemia  means  any  medically- 
recognized  form  of  acute  or  chronic 
leukemia,  other  than  chronic 
lymphocytic  leukemia. 

§  76.12    Criteria  for  Eligibttity. 

To  establish  eligibility  for 
compensation  under  this  Subpart,  a 
claimant  must  show  by  a  preponderance 
of  the  evidence  that  each  of  the 
following  criteria  are  satisfied: 

(a)  The  claimant  was  physically 
present  in  the  affected  area  for  either — 

(1)  A  period  of  at  least  one  year 
during  the  period  begim.ing  on  January 
21. 1951  and  ending  on  October  31. 1958. 
or 
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(2)  The  entire  period  beginning  on 
]une  30, 1962  and  ending  on  ]uly  31. 1962; 

(b)  After  such  period  (tf  physical 
presence  the  claimant  contracted 
leukenita  (other  than  chronic 
lymphocytic  leukemia); 

(<0  The  claimant's  initial  exposure  to 
fallout  occurred  prior  to  age  21; 

(d)  The  onset  of  the  leukemia  occurred 
between  two  (2)  and  thirty  (30)  years 
after  the  date  of  first  exposure  to  fallout 

§  76 1 3    Proof  of  Physical  Presence. 

(a)  For  purposes  of  establishing 
eligibility  under  §  76.12(a)(1),  the 
claimant  must  have  been  physically 
present  in  the  affected  area  for  a  total  of 
one  year,  consecutively  or  cumulatively, 
during  the  period  beginning  on  January 
21, 1951,  and  ending  on  October  31, 1958. 
For  purposes  of  establishing  eligibility 
under  §  76.12(a)(2),  the  claimant  must 
have  been  physically  present  within  the 
affected  area  continuously  during  the 
period  beginning  on  lune  30, 1962  and 
ending  July  31, 1962. 

(b)  Subject  to  the  limitation  of 

§  76.4(c),  proof  of  physical  presence  may 
be  made  by  the  submission  of  any 
trustworthy  documents  that,  on  their 
face  or  in  conjunction  with  other 
submitted  documents,  establish  that  the 
claimant  was  present  in  the  aEected 
area  during  the  designated  time  period. 

(1)  Contemporaneous  documents 
relied  on  as  proof  of  the  claimant's 
physical  presence  will  be  given  greater 
weight  than  documents  created  at  a 
later  date  that  refer  to  or  attest  to  events 
or  dates  that  are  relied  on  by  the 
claimant  as  proof  of  physical  presence. 

(2)  Documents  from  the  following 
sources  are  presumed  to  be  trustworthy, 
if  they  bear  sufHcient  indicia  of 
authenticity: 

(i)  Records  of  the  federal  government, 
any  tribal  government,  or  any  state, 
county,  city  or  local  governmental  office, 
agency,  department  board  or  other 
entity,  or  other  public  office  or  agency; 

(ii)  Records  of  any  accredited  public 
or  private  educational  institution; 

(iii)  Records  of  any  private  utitity 
licensed  or  otherwise  approved  by  any 
governmental  entity,  including  any  such 
utility  providing  telephone  services; 

(iv)  Records  of  any  public  or  private 
library; 

(v)  Records  of  any  stale  or  focal 
historical  society; 

(vi)  Records  of  any  religious 
organization  that  has  tax-exempt  status 
under  section  S01(c)(3)  of  the  United 
States  Internal  Revenue  Code; 

(vii)  Records  of  any  regularly 
conducted  busioess  activity  or  entity; 

(viii)  Records  of  any  recognized  ciric 
or  fraternal  association  or  organization; 


(ix)  Contemporaneous  medical 
records. 

(3)  Claimants  are  encooxaged  to 
submit  documents  that  have  equivalent 
guarantees  of  trustworthiness,  or  that 
otherwise  give  reason  to  believe  that  the 
information  recorded  in  the  document, 
including  the  date  that  it  was  created,  is 
accurate  and  reUable 

(c)  An  individual  who  resided  or  was 
employed  on  a  full-time  basis  within  the 
affected  area  is  presumed  to  have  been 
physically  present  dxiring  the  time 
period  of  residence  or  full-time 
employment. 

(d)  For  purposes  of  establishing 
eligibility  under  §  76.12(a)(1),  proof  of 
residence  at  one  or  more  addresses 
within  the  affected  area  at  two  different 
dates  one  year  or  more  apart  and  less 
than  2  years  apart,  and  between  January 
21, 1951  and  October  31. 1958,  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one  year  period. 

(e)  For  purposes  of  establishing  . 
eligibility  under  S  76.12(a)(1),  proof  of 
full-time  employment  at  one  location 
within  the  affected  area  at  two  different 
dates  one  year  or  more  apart  and  less 
than  2  years  apart  and  between  January 
21, 1951  and  October  31, 195a.  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one  year  period. 

(f)  For  purposes  of  establishing 
eligibility  under  S  76.12(a)(2).  proof  of 
residence  within  the  affected  area  at 
least  one  day  during  the  period  June  3(X 
1962  to  July  31. 1962.  and  proof  of 
residence  at  the  same  address  within  six 
months  before  June  30, 1962.  and  six 
mcMiths  after  July  31. 1962,  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one-month-and-one- 
day  period. 

(g)  For  purposes  of  establishing 
eligibility  under  §  76.12(a)(2),  proof  of 
full-time  employment  within  the  affected 
area  at  least  one  day  during  the  period 
June  30, 1962  to  July  31, 1962.  and  proof 
of  full-time  employment  at  the  same 
location  within  three  months  before  June 
30, 1962,  and  three  months  after  July  31, 
1962,  will  be  presumed  to  establish 
physical  presence  for  the  necesseu'y  one- 
monlh-and-one-day  period. 

(h)  For  purposes  of  establishing 
eligibility  under  §  76.12(a)(2),  proof  of 
residence  or  full-time  employment  at  the 
same  address  or  location  on  two 
separate  dates  at  least  two  weeks  apart 
within  the  time  period  Jane  30, 1962  to 
July  31, 1962  will  be  presumed  to 
establish  physical  presence  for  the 
necessary  (Hie-month-and-one-day 
period. 

(i)  A  claimant  viho  was  a  participant 
in  any  study  for  scientific  purposes 
conducted  by  or  under  the  auspices  of 
any  public  oifice  or  agency,  or 


university  medical  school,  or  whose 
immediate  family  member  was  a 
participant  in  any  such  study,  need  not 
submit  proof  of  physical  residence  at  the 
time  the  claim  is  filed.  Tbe  clannant 
must  submit  with  the  claim  a  Release  of 
Personal  Information,  vaUd  in  the  stale 
in  which  the  records  are  located,  that 
authorizes  the  Radiation  Exposure 
Compensation  Um't  to  review  records 
pertaining  to  residence  created  or 
acquired  by  the  public  office  or  agency, 
or  university  medical  school,  during  the 
course  of  the  study. 

(1)  If  a  family  member  of  the  claimant 
was  a  participant  in  any  such  study,  and 
the  claimant  was  not  theclaimant  must 
also  submit  evidence  to  sndw  that  the 
participant  in  the  study  was  an 
immediate  family  member  of  the 
claimant,  and  that  the  claimant  resided 
at  the  same  address  as  the  participant 
during  that  time  period.  Absent  evidence 
to  the  contrary,  all  members  of  an 
immediate  family  are  presumed  to 
reside  at  the  same  address,  including 
any  children  under  the  age  of  eighteen 
(18). 

(2)  If  sufficient  information  exists 
within  the  records  of  the  study  lo  prove 
the  claimant  was  physically  present  in 
the  affected  area  for  the  specified  period 
of  time,  the  claimant  will  be  so  notified. 
In  this  instance,  the  clainunt  need  not 
submit  any  proof  of  presence. 

(3)  If  the  records  of  the  study  are 
insufficient  to  prove  the  claimant  was 
physically  present  in  the  affected  area 
for  the  specified  period  of  time,  the 
claimant  will  be  notified  what  residence 
information,  if  any,  was  accepted,  and 
what  additional  information  must  be 
submitted  to  prove  physical  presence 
under  this  section. 

§  76.14    Proof  of  uposure  to  fallout  prior 
to  aga  21. 

(a)  Proof  of  the  claimant's  date  of 
birth  must  be  established  by  written 
documentation  containing  the  claimant's 
date  of  birth  or  a  specifrc  statement  of 
age  from  which  tbe  claimant's  date  of 
birth  can  be  established.  Proof  must  be 
made  by  the  submission  of  one  of  the 
following  records: 

(1)  Birth  or  death  certificate; 

(2)  Baptismal  certificate; 

(3)  A  driver's  license  or  other  record 
of  a  federal  tribal,  state,  county,  kxal  or 
other  public  office  or  agency; 

(4)  Medical  records. 

(b)  Absent  other  written  evidence,  the 
earliest  date  within  the  designated  time 
period  indicated  on  any  records 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant's  physical  presence  in  the 
affected  area  will  be  considered  the 
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§76.15    Proof  of  <  isease  within  the 
prescribed  latency  period. 

(a)  Sufficient  viritten  documentation 
must  be  submitte  i  from  which  it  can  be 
determined  that  1  le  onset  of  leukemia 
occurred  more  th  m  two  (2)  years  but 
less  than  thirty  [2  D)  years  after  the  date 
the  claimant  was  first  exposed  to 
fallout. 

(b)  Absent  oth(  r  written  evidence,  the 
earliest  date  witl:  in  the  designated  time 
period  indicated  )n  any  records 
submitted  to  pro\  e  the  claimant's 
physical  presenc( '  in  the  affected  area 
will  be  considere  i  the  date  the  claimant 
was  first  exposec  to  fallout.  Additional 
documentary  evi(  ence  that  proves  the 
claimant  was  ph]  sically  present  in  the 
affeqted  area  at  a  n  earlier  date  may  be 
submitted. 
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§76.16    Proof  of 

(a)  Written  medical 
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leukemia,  other  than  chronic 
lymphocytic  leukemia. 

(1)  If  the  designated  state  does  not 
possess  medical  records  or  abstracts  of 
medical  records  that  contain  a  verified 
diagnosis  of  leukemia,  the  Radiation 
Exposure  Compensation  Unit  will  notify 
the  claimant  or  eligible  surviving 
beneficiary  that  he/she  must  submit  the 
appropriate  medical  documentation, 
consistent  with  the  requirements  of  this 
section. 

(2)  The  absence  of  records  in  any  of 
the  designated  states  containing  a 
verified  and  verifiable  diagnosis  of 
leukemia,  will  not  be  the  basis,  without 
more,  for  a  denial  of  any  claim. 

(c)  Proof  that  the  claimant  contracted 
leukemia,  other  than  chronic 
lymphocytic  leukemia,  may  be  made  by 
the  submission  of  ONE  of  the  following 
contemporaneous  medical  records, 
provided  that  the  document  contains  an 
explicit  statement  of  diagnosis  or  such 
other  information  or  data  from  which  a 
physician  can  make  a  diagnosis  of 
leukemia  to  a  reasonable  degree  of 
medical  certainty.  The  medical 
documentation  submitted  must  contain 
sufficient  information  from  which 
physicians  with  expertise  in  the 
diagnosis  of  leukemia  can  determine  the 
type  of  leukemia  contracted  by  the 
claimant.  The  documents  below  are 
listed  in  order  of  priority:  a  claimant  or 
eligible  surviving  beneficiary  must 
submit  the  document  first  appearing  on 
the  list  that  exists.  A  claimant  or  eligible 
surviving  beneficiary  may  submit  a 
document  of  lower  priority  only  if  no 
document  of  higher  priority  is  believed 
to  exist  or  to  be  readily  available. 

(1)  Bone  marrow  biopsy  or  aspirate 
report; 

(2)  Peripheral  white  blood  cell 
differential  count  report; 

(3)  Autopsy  report; 

(4)  Hospital  discharge  summary; 

(5)  Physician  summary; 

(6)  Death  certificate,  provided  that  it 
is  signed  by  the  treating  physician  at  the 
time  of  the  patient's  death. 

Subpart  C— Eligibility  Criteria  for 
Claims  Relating  to  Certain  Specified 
Diseases 

§76.20    Scope  of  subpart 

The  regulations  in  this  Subpart 
described  the  criteria  for  eligibility  for 
compensation  under  sections  4(a](2]  (A) 
and  (B)  of  the  Act  and  the  type  and 
extent  of  evidence  that  will  be  accepted 
as  proof  of  the  various  criteria.  Sections 
4(a)(2)  (A)  and  (B)  of  the  Act  provide  for 
compassionate  payments  as  partial 
restitution  to  individuals  who  contracted 
at  least  one  of  a  series  of  specified 
diseases,  presumably  as  a  result  of 


exposure  to  fallout  from  the  atmospheric 
detonation  of  nuclear  devices  at  the 
Nevada  Test  Site  during  the  time  period 
beginning  on  January  21, 1951  and 
ending  on  October  31, 1958,  or  the  period 
beginning  on  June  30, 1962  and  ending 
on  July  31, 1962. 

§  76.21    Definitions. 

(a)  The  definitions  listed  in  §  76.11  are 
hereby  incorporated  by  reference  and 
are  intended  to  apply  to  the  same  terms 
as  used  in  this  subpart. 

(b)  Specified  Compensable  Diseases 
means  leukemia  (other  than  chronic 
lymphocytic  leukemia],  multiple 
myeloma,  lymphomas  (other  than 
Hodgkin's  disease),  and  primary  cancer 
of  the:  Thyroid,  female  breast, 
esophagus,  stomach,  pharynx,  small 
intestine,  pancreas,  bile  ducts,  gall 
bladder  and  Hver. 

(c)  The  terms  multiple  myeloma, 
lymphoma,  Hodgkin's  disease,  primary 
cancer  of  the  thyroid,  primary  cancer  of 
the  female  breast,  primary  cancer  of  the 
esophagus,  primary  cancer  of  the 
stomach,  primary  cancer  of  the  pharynx, 
primary  cancer  of  the  small  intestine, 
primary  cancer  of  the  pancreas,  primary 
cancer  of  the  bile  ducts,  primary  cancer 
of  the  gall  bladder  and  primary  cancer 
of  the  liver  mean  the  physiologiced 
condition  or  conditions  that  are 
recognized  by  the  National  Cancer 
Institute  under  those  names  or 
nomenclature,  or  under  any  previously 
accepted  or  commonly  used  names  or 
nomenclature. 

(d)  Heavy  Smoker  means  an 
individuals  who  smokes  or  smoked  more 
than  20  pack  years  of  any  kind  of 
tobacco  cigarette  products;  one  pack 
year  is  defined  as  an  average  of  20 
cigarettes  per  day  for  one  year.  This 
definition  does  not  include  the  use  of 
cigars  or  pipe  tobacco,  or  any  tobacco 
products  that  are  used  without  being 
lighted. 

(e)  Heavy  Drinker  means  in  individual 
who  consumes  or  consumed  on  average 
for  five  (5)  years  at  least  4  drinks  per 
day  with  one  and  one-half  ounces  of 
alcohol,  or  4  six-ounce  servings  per  day 
of  wine,  or  four  twelve-ounce  servings 
per  day  of  beer. 

(f)  Heavy  Coffee  Drinker  means  an 
individual  who  consumes  or  consumed 
on  average  more  than  15  6-ounce 
portions  of  regular  or  decaffeinated 
coffee  per  day  for  twenty  (20)  years. 

(g)  Indication  of  Disease  means  any 
medically  significant  information  that 
suggests  the  presence  of  a  disease, 
whether  or  not  the  presence  of  the 
disease  is  later  confirmed: 
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S  76.22    Criteria  for  eligibility. 

To  establish  eligibility  for 
compensation  under  this  Subpart,  a 
claimant  must  show  by  a  preponderance 
of  the  evidence  that  each  of  the 
following  criteria  are  satisfied: 

(a]  The  claimant  was  physically 
present  in  the  affected  area  for  either, 

(1)  A  period  of  at  least  two  years 
during  the  period  beginning  on  January 

•  21. 1951  and  ending  on  October  31. 1958. 
or 

(2)  The  entire  period  beginning  on 
June  30, 1962  and  ending  on  July  31. 1962; 

(b)  The  claimant  contracted  one  (or 
more)  of  the  following  specified 
compensable  diseases: 

(1)  Leukemia,  other  than  chronic 
lymphocytic  leukemia,  provided  that: 

(i)  The  claimant's  initial  exposure 
occurred  after  the  age  of  20,  and 

(ii)  The  onset  of  the  disease  was 
between  2  and  30  years  of  first 
exposure; 

(2)  Multiple  myeloma,  provided  onset 
was  at  least  5  years  after  first  exposure; 

(3]  Lymphomas,  other  than  Hodgkin's 
disease,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(4)  Primary  cancer  of  the  thyroid, 
provided. 

(i)  The  claimant's  initial  exposure 
occurred  by  the  age  of  20.  and 

(ii]  Onset  was  at  least  5  years  after 
first  exposure; 

(5)  Primary  cancer  on  the  female 
breast,  provided. 

(i)  The  claimant's  initial  exposure 
occurred  prior  to  age  40,  and 

(ii)  Onset  was  at  least  5  years  after 
first  exposure; 

(6)  Primary  cancer  of  the  esophagus, 
provided, 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  The  claimant  was  not  a  heavy 
smoker,  and 

(iii)  The  claimant  was  not  a  heavy 
drinker; 

(7)  Primary  cancer  of  the  stomach, 
provided, 

(i)  Initial  exposure  occurred  prior  to 
age  30,  and 

(ii)  Onset  was  at  least  5  years  after 
first  exposure; 

(8)  Primary  cancer  of  the  pharynx, 
provided. 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  The  claimant  was  not  a  heavy 
smoker; 

(9)  Primary  cancer  of  the  small 
intestine,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(10)  Primary  cancer  of  the  pancreas, 
provided. 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 


(ii)  The  claimant  was  not  a  heavy 
smoker,  and 

(iii)  The  claimant  was  not  a  heavy 
coffee  drinker. 

(11)  Primary  cancer  of  the  bile  ducts, 
provided  onset  was  at  least  5  years  after 
first  exposure; 

(12)  Primary  cancer  of  the  gall 
bladder,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(13)  Primary  cancer  of  the  liver, 
provided. 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  There  is  no  indication  of  the    - 
presence  of  hepatitis  B.  and 

(iii)  There  is  no  indication  of  the 
presence  of  cirrhosis. 

§  76.23    Proof  of  physical  presence. 

(a)  For  purposes  of  establishing 
eligibility  under  S  76.22(a)(1),  the 
claimant  must  have  been  physically 
present  in  the  affected  area  for  a  total  of 
two  years,  consecutively  or 
cumulatively,  during  the  period 
beginning  on  January  21. 1951,  and 
ending  on  October  31, 1958.  For 
purposes  of  establishing  eligibility  under 
§  76.22(a)(2),  the  claimant  must  have 
been  physically  present  within  the 
affected  area  during  the  entire  period 
beginning  on  June  30. 1962  and  ending 
July  31. 1962. 

(b)  Proof  of  physical  presence  may  be 
made  in  accordance  with  the  provisions 
of  subpart  B.  §  76.13  (b)  and  (c). 

(c)  For  purposes  of  establishing 
eligibility  under  S  76.22(a)(1),  proof  of 
residence  at  one  or  more  addresses 
within  the  affected  area  at  two  different 
dates  two  (2)  years  or  more  apart  and 
less  than  3  years  apart,  and  between 
January  21. 1951  and  October  31. 1958. 
will  be  presumed  to  establish  physical 
presence  for  the  necessary  two  year 
period. 

(d)  For  purposes  of  establishing 
eligibility  under  S  76.22(a)(1).  proof  of 
full-time  employment  at  one  location 
within  the  affected  area  at  two  different 
dates  two  (2)  years  or  more  apart  and 
less  than  3  years  apart,  and  between 
January  21. 1951  and  October  31. 1958, 
will  be  presumed  to  establish  physical 
presence  for  the  necessary  two  year 
period. 

(e)  For  purposes  of  establishing 
eligibility  under  S  76.22(a)(2),  proof  can 
be  made  in  accordance  with  the 
provisions  of  subpart  B,  {  76.13  (f),  (g), 
and  (h). 

(f)  A  claimant  who  was  a  participant 
in  any  study  for  scientific  purposes 
conducted  by  or  under  the  auspices  of 
any  public  office  or  agency,  or 
university  medical  school,  or  whose 
immediate  family  member  was  a 
participant  in  any  such  study,  need  not 


submit  proof  of  physical  residence  at  the 
time  the  claim  is  filed.  Proof  can  be 
made  in  accordance  with  the  provisions 
of  Subpart  B,  section  76.13(i). 

§  76.24    Proof  of  exposure  to  fallout  after 
age  20  for  cialms  under  $  76.22(<0(1).  or 
before  age  20  for  cialms  under  $  76.22(bK4), 
or  t>ef ore  age  40  for  datms  under 
§  76.22(b)(S),  or  before  age  30  for  daicns 
under  §  76.22(b)(7). 

(a)  If  a  claimant  has  identified  the 
specific  compensable  disease  that  he/ 
she  contracted  as  either  leukemia  (other 
than  chronic  lymphocytic  leukemia), 
cancer  of  the  female  breast,  or  cancer  of 
the  stomach,  then  he/she  must  submit 
proof  of  date  of  birth,  and  proof  of 
physical  presence  in  the  affected  area 
during  the  designated  time  period  from 
which  it  can  be  determined  that  the 
claimant  was  first  exposed  to  fallout 
after  the  age  of  20  (for  leukemia,  other 
than  chronic  lymphocytic),  or  before  the 
age  of  20  (for  cancer  of  the  thyroid),  or 
before  the  age  of  40  (for  cancer  of  the 
female  breast),  or  before  the  age  of  30 
(for  cancer  of  the  stomach). 

(b)  Proof  of  the  claimant's  date  of 
birth  must  be  established  in  accordance 
with  the  provisions  of  Subpart  B. 

§  76.14(a). 

(c)  A  claimant  need  not  submit 
additional  evidence  of  proof  of  physical 
presence  if  the  evidence  they  submitted 
to  establish  physical  presence  under 

§  76.23  indicates  that  he/she  was  in  the 
affected  area  prior  to  age  20,  30,  or  40,  as 
is  appropriate.  Absent  other  written 
evidence,  the  earliest  date  indicated  on 
any  records  accepted  by  the  Radiation 
Exposure  Compensation  Unit  as  proof  of 
the  claimant's  physical  presence  in  the 
affected  area  within  the  period 
beginning  on  January  21. 1951  and 
ending  on  October  31, 1958.  or  within  the 
period  beginning  on  June  30. 1962  and 
ending  on  July  31. 1962.  will  be 
considered  the  date  the  claimant  was 
first  exposed  to  fallout.  Additional 
documentary  evidence  that  proves  the 
claimant  was  physically  present  in  the 
affected  area  at  an  earlier  date  may  be 
submitted. 

§76.25    Proof  Of  disease  within  ttie 
prescribed  latency  | 


(a)  Sufficient  written  documentation 
must  be  submitted  from  which  it  can  be 
determined  that, 

(1)  For  claims  of  leukemia,  the  onset 
of  leukemia  occurred  more  than  two  (2) 
years  but  less  than  thirty  (30)  years  after 
the  date  the  claimant  was  first  exposed 
to  fallout; 

(2)  For  claims  of  any  other  specified 
compensable  disease,  that  the  onset  of 
the  disease  occurred  more  than  five  (5) 
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years  after  the  date  the  claimant  was 
first  exposed  to  fnlout. 

(b)  Absent  other  written  evidence,  the 
earliest  date  indigated  on  any  records 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant's  physical  presence  in  the 
affected  area  witliin  the  designated  time 
period  will  be  con  sidered  the  date  the 
claimant  was  first  exposed  to  fallout 
Additional  documentarj'  evidence  that 
proves  the  claimant  was  physically 
present  in  the  affected  area  at  an  earlier 
date  may  be  subaijitted. 

9  76.26    Proof  Of  irldical  condition 

(a)  Written  medical  documentation  is 
required  in  all  cases  to  prove  to  a 
reasonable  degrea  of  medical  certainty 
that  the  claimant  suffered  from  or 
suffers  from  any  specified  compensable 
disease.  The  Radiation  Exposure 
Compensation  Unit  will  accept  as  proof 
of  medical  condition  only  that 
documentation  described  below  in 
paragraphs  (b),  (cl  and  (d).  In  those 
cases  described  below  in  paragraph  (b), 
the  claimant  or  eligible  surviving 

^ot  submit  any  medical 
disease  at  the  time  the 
iose  cases  described 
n  (c).  the  claimant  or 
beneficiary  need  only 
ry  limited  number  of 
}l  documents  to  prove 
the  claimant  contracted  one  of  the 
specified  compens  able  diseases.  For 
claims  arising  from  a  specified 
compensable  disease  listed  in  paragraph 
(d),  the  claimant  or  eligible  surviving 
beneficiary  must  submit  the  additional 
medical  document  ation  prescribed  in 
that  section. 

(b)  If  a  claimant  was  diagnosed  at  any 
time  as  having  on«  of  the  specified 

.compensable  diseases  in  the  State  of 
Arizona.  California.  Colorado,  Nevada, 
New  Mexico.  Utali  or  Wyoming,  the 
claimant  or  eligibl^  surviving 
beneficiary  need  not  submit  any  medical 
documentation  of  disease  at  the  time  the 
claim  is  filed.  The  claimant  or  eligible 
8ur\'iving  beneficiary  must  submit  with 
the  claim  a  Releaa  e  of  Personal 
Information,  valid  in  the  state  of 
diagnosis,  that  authorizes  the  Radiation 
Exposure  Compensation  Unit  to  contact 
appropriate  authorities  in  the  designated 
state  to  determine! if  proof  of  the 
claimant's  medical  condition  is 
contained  in  any  sjtate  health  records. 
The  Radiation  Exposure  Compensation 
Unit  will  contact  appropriate  authorities 
in  the  designated  state  to  determine  if 
proof  of  the  claimant's  medica! 
condition  is  contained  in  any  state 
health  records.  The  Radiation  Exposure 


beneficiary  need 
documentation  of  j 
claim  is  filed.  In  tfa 
below  in  paragrap 
eligible  surviving  1 
submit  one  or  a  ve 
designated  medice 


Compensation  Un 


of  medical  conditibn,  without  more,  the 


t  will  accept  as  proof 


verification  of  the  state  cancer  or  tumor 
registry  that  they  possess  medical 
records  or  abstracts  of  medical  records 
of  the  claimant  that  contain  a  verified 
diagnosis  of  one  of  the  specified 
compensable  diseases. 

(ij  If  the  designated  state  does  not 
possess  medical  records  or  abstracts  of 
medical  records  that  contain  a  verified 
diagnosis  of  one  of  the  specified 
compensable  cancers,  the  Radiation 
Exposure  Compensation  Unit  will  notify 
the  claimant  or  eligible  surviving 
beneficiary  that  they  must  submit  the 
appropriate  medical  documentation, 
consistent  with  the  requirements  of  this 
section. 

(2)  The  absence  of  appropriate 
records  in  any  of  the  designated  states 
that  prove  the  claimant  has  one  of  the 
specified  compensable  disease  will  not 
be  the  basis,  without  more,  for  a  denial 
of  any  claim. 

(c)  Proof  that  the  claimant  contracted 
a  specified  compensable  disease  may  be 
made  by  the  submission  of  one  of  the 
following  contemporaneous  medical 
records,  provided  that  the  specified 
document  contains  an  explicit  statement 
of  diagnosis  or  such  other  information  or 
data  from  which  the  appropriate 
authorities  with  the  National  Cancer 
Institute  can  make  a  diagnosis  to  a 
reasonable  degree  of  medical  certainty. 
The  medical  documentation  submitted 
under  this  section  to  establish  that  the 
claimant  contracted  leukemia  or  a 
lymphoma  must  contain  sufficient 
information  from  which  the  appropriate 
authorities  with  the  National  Cancer 
Institute  can  determine  the  type  of 
leukemia  or  lymphoma  contracted  by 
the  claimant.  The  docimients  listed  for 
each  specified  compensable  disease  are 
in  order  of  priority:  a  claimant  must 
submit  the  document  first  appearing  on 
the  list  that  exists.  A  claimant  may 
submit  a  document  of  lower  priority 
only  if  no  document  of  higher  priority  is 
believed  to  exist  or  be  readily  available. 

(1)  Multiple  myeloma. 

[i]  Pathology  report  of  tissue  biopsy; 
(ii)  Autopsy  report: 
(iii)  Report  of  serum  electrophoresis; 
(iv)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Hematology  summary  or 
consultation  report; 

(D)  Oncology  summary  or 
consultation  report; 

(E)  X-ray  report; 

(v)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(2)  Lymphomas. 


(i)  Pathology  report  of  tissue  biopsy; 
(ii)  Autopsy  report 
(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  sununary 
report 

(C)  Hematology  consultation  or 
summary  report; 

(D)  Oncology  consultation  or 
summary  report 

(iv)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treatir^ 
physician  at  the  time  of  death. 

(3)  Cancer  of  the  thyroid. 

(i)  Pathology  report  of -tissue  biopsy  or 
fine  needle  aspirate; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary: 

(C)  Operative  summary  report 

(D)  Oncology  summary  or 
consultation  report 

(iv)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(4)  Cancer  of  the  female  breast 

(i)  Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report 

(B)  Hospital  discharge  summary: 

(C)  Operative  report; 

(D)  Oncology  summary  or 
consultation  report 

(E)  Radiotherapy  summary  or 
consultation  report; 

(iv)  Report  of  mammogram; 

(v)  Report  of  bone  scan; 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(5)  Cancer  of  the  esophagus. 

(i)  Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report: 

(iii)  Endoscopy  report; 

(iv)  One  of  the  following  medical 
reports: 

(A)  Physician  summary  report 

(B)  Hospital  discharge  summary 
report: 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  consultation  or  summary 
report: 

(v)  One  of  the  following  radiological 
studies: 

(A)  Esophagram; 

(B)  Barium  swallow; 

(C)  Upper  gastrointestinal  (CI)  series; 

(D)  Computerized  tomography  (CT) 
scan; 
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(E)  Magnetic  resonance  imaging 
(MRI); 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(6)  Cancer  of  the  stomach. 

(i)  Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  or  gastroscopy  report; 

(ivj  One  of  the  following  medical 
reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  summary  report; 

(v)  One  of  the  following  radiological 
studies: 

(A)  Barium  swallow; 

(B)  Upper  gastrointestinal  (GI]  series; 

(C)  Computerized  tomography  (CT) 
series; 

(D)  Magnetic  resonance  imaging 
(MRI): 

(vi)  Death  certiflcate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(7)  Cancer  of  the  pharynx. 

(i)  Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  report; 

(ivj  One  of  the  following  medical 
records: 

(A)  Physician  summary; 

(B)  Hospital  discharge  summary; 

(C)  Report  of  ofolarygology 
examination; 

(D)  Radiotherapy  summary  report; 

(E)  Oncology  summary  report; 

(F)  Operative  report; 

(v)  Report  of  one  of  the  following 
radiological  studies: 

(A)  Laryngograms; 

(B)  Tomograms  soft  tissue  lateral 
radiographs; 

(C)  Computerized  tomography  (CT) 
scan; 

(D)  Magnetic  resonance  imaging 
(MRI); 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(8)  Cancer  of  the  small  intestine. 

(i)  Pathology  report  of  tissue  biopsy; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  report,  provided  the 
examination  covered  the  duodenum  and 
parts  of  the  jejunum; 

(iv)  Colonoscopy  report,  providing  the 
examination  covered  the  distal  ileum; 

(v)  One  of  the  following  medical 
reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary; 

(C)  Report  of  gastroenterology 
examination; 


(D)  Operative  report; 

(E)  Radiotherapy  summary  report; 

(F)  Oncology  summary  or  consultation 
report; 

(vi)  Report  of  one  of  the  following 
radiologic  studies: 

(A)  Upper  gastrointestinal  (GI)  series 
with  small  bowel  follow  through; 

(B)  Angiography; 

(C)  Computerized  tomography  (CT) 
scan; 

(D)  Magnetic  resonance  imaging 
(MRI); 

(vii)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(9)  Cancer  of  the  pancreas. 

(i)  Pathology  report  of  tissue  biopsy  or 
fme  needle  aspirate; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  medical 
reports; 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Radiotherapy  summary  report; 

(D)  Oncology  summary  report; 
(iv)  Report  of  one  of  the  following 

radiographic  studies: 

(A)  Endoscopic  retrograde 
cholangiopancreatography  (ERCP) 

(B)  Upper  gastrointestinal  (GI)  series; 

(C)  Arteriography  of  the  pancreas; 

(D)  Ultrasonography; 

(E)  Computerized  tomography  (CT) 
scan; 

(F)  Magnetic  resonance  imaging 
(MRI); 

(v)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(10)  Cancer  of  the  bile  duct. 

(i)  Pathology  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  medical 
reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Gastroenterology  consultation 
report; 

(E)  Oncology  summary  or  consultation 
report; 

(iv)  Report  of  one  of  the  following 
radiographic  studies: 

(A)  Ultrasonography; 

(B)  Endoscopic  retrograde 
cholangiography; 

(C)  Percutaneous  cholangiography; 

(D)  Computerized  tomography  (CT) 
scan; 

(v)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(11)  Cancer  of  the  gall  bladder. 

(i)  Pathology  report  of  tissue  fronr 
surgical  resection; 


(u,  Autopsy  report; 
(iii)  One  of  the  following  medical 
reports: 

(A)  Physician  summary  report: 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  summary  or  report; 
(iv)  Death  certificate,  provided  that  it 

is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(12)  Cancer  of  the  liver. 

(i)  Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  medical 
reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Oncology  summary  report; 

(D)  Operative  report; 

(E)  Gastroenterology  report;  ^ 
(iv)  Death  certificate,  provided  that  it 

is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(d)  If  the  claimant  or  eligible  surviving 
beneficiary  is  claiming  eligibility  under 
this  Subpart  for  primary  cancer  of  the 
esophagus,  stomach,  pharynx,  pancreas, 
or  liver,  the  claimant  or  eligible 
surviving  beneficiary  must  submit  in 
addition  to  proof  of  the  disease,  all 
medical  records  listed  below  from  the 
first  known  hospital  or  other  medical 
facility  where  the  claimant  was 
diagnosed  as  having  the  disease,  for  a 
period  six  (6)  months  before  and  six  (6) 
months  after  the  date  of  diagnosis: 

(1)  All  history  and  physical 
examination  reports; 

(2)  All  operative  reports; 

(3)  All  pathology  reports; 

(4)  All  physician  or  hospital  discharge 
summaries. 

Subpart  D— Uranium  Miner* 

§  76.30    Scop*  of  subpart 

The  regulations  in  this  subpart  define 
the  eligibility  criteria  for  compensation 
under  section  5  of  the  Act,  and  the  type 
and  extent  of  evidence  that  will  be 
accepted  as  proof  of  the  prescribed 
criteria.  Section  5  provides  for 
compassionate  payments  as  partial 
restitution  to  individuals  who  contracted 
lung  cancer  or  one  of  a  limited  number 
of  non-malignant  respiratory  diseases  as 
a  result  of  exposure  to  defined  minimum 
levels  of  radiation  during  employment  in 
a  uranium  mine  or  uranium  mines  at  any 
time  during  the  period  beginning  January 
1, 1947  and  ending  December  31, 1971. 
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§  76.31    Definitions. 

(a)  Employment  dn  A  Uranium  Mine 
means  physical  lal  lor  or  any  other 
mining  activities  ii  volving  the 
extraction  of  urani  um  ore  or  preparation 
of  extracted  uranii  m  ore,  that 
principally  occurre  d  below  ground 
surface  in  a  uraniu  m  mine,  for  any  form 
of  compensation. 

(b)  Uranium  Mil  e  means  an 
excavation  beneat  i  the  surface  of  the 
ground,  regardless  of  the  means  of 
access,  the  primar '  or  a  significant 
purpose  of  which  \  /as  the  extraction  of 
uranium  ore. 

(c)  Working  Lev  ^I  Month  means 
radiation  exposure  at  the  level  of  one 
working  level  ever  i  work  day  for  a 
month,  or  an  equiv  ilent  exposure  over  a 
greater  or  lesser  ai  lount  of  time. 

(d)  Working  Lev  ?1  means  the 
concentration  of  tli  e  short  half-life 
daughters  of  radon  that  will  release 
1.3x10* million  electron  volts  of  alpha 
energy  per  liter  of  lir 

(e)  Non-smoker  neans  an  individual 
who  never  smokec  tobacco  cigarette 
products  or  smoked  less  than  the 
amount  defined  in  paragraph  (f),  below. 

(f)  Smoker  is  del  ned  to  mean  an 
individual  who  sm  )kes  or  smoked  an 
average  of  5  pack  ;  ears  or  more  prior  to 
his/her  employme:  it  in  a  uranium  mine, 
or  an  average  of  1  jack  year  or  more  of 
tobacco  cigarette  [  roducts 
contemporaneous!  i  with  uranium 
mining;  a  pack  yea  r  is  defmed  in  subpart 
C.  §  76.21(d). 

(g)  Onset  or  Inci  ience  is  defined  to 
mean  the  same  as  he  deflnition  set  forth 
in  subpart  B,  §  76.1 1(e). 

(h)  Primary  Lun^  Cancer  means  any 
physiological  conation  of  the  lung  or 
any  of  its  tissue  thi  it  is  recognized  under 
that  name  or  nome  nclature  by  the 
National  Cancer  Ir  stitute.  The  term 
includes  cancer  in  situ. 

(i)  Nonmalignan '  respiratory  disease 
means  any  of  the  f  }llowing: 

(1)  Pulmonary  fi  )rosis,  fibrosis  of  the 
lung,  or 

(2)  Cor  pulmona  e  related  to  fibrosis 
of  the  lung,  or 

(3)  Moderate  or  levere  siHcosis  or 
pneumoconiosis,  provided  that  the 
claimant,  whether  an  Indian  or  non- 
Indian, 

(i)  Worked  in  a  i  iranium  mine  or 
mines  located  on  c  r  within  an  Indian 
Reservation,  and 

(ii)  Worked  in  si  ch  a  mine  or  mines 
for  a  period  of  timi  i  sufficient  to  meet  the 
minimum  working  level  criteria  for  the 
claimant  set  forth  n  {  7&32(c). 

(j)  Fibrosis  of  th  ?  Lung  or  Pulmonary 
Fibrosis  means  ch  onic  inflammation 
and  progressive  thickening  of  the 
pulmonary  alveol^  walls,  leading  to 
deficient  oxygenal  ion  of  the  blood,  with 


steadily  progressive  dyspnea  and 
hypoxemia. 

(k)  Cor  pulmonale  means  heart 
disease,  including  hypertrophy  of  the 
right  ventricle,  due  to  pulmonary 
hypertension  secondary  to  fibrosis  of 
the  lung. 

(I)  Silicosis  means  a  pneumoconiosis 
due  to  the  inhalation  of  the  dust  of 
stone,  sand,  or  flint  containing  silicon 
dioxide,  characterized  by  the  formation 
of  generalized  nodular  fibrotic  changes 
in  both  lungs. 

(m)  Pneumoconiosis  means  a  chronic 
lung  disease  resulting  from  inhalation 
and  deposition  in  the  lung  of  substantial 
quantities  of  particulate  matter,  and  the 
tissue  reaction  to  the  presence  of  the 
particulate  matter.  For  the  purposes  of 
this  Act,  the  claimant's  exposure  to  the 
particulate  matter  that  lead  to  the 
disease  must  have  occurred  during 
employment  in  a  uranium  mine. 

(n)  Dyspnea  means  shortness  of 
breath. 

(o)  Indian  Reservation  means  territory 
held  in  trust  by  the  United  States  for  any 
Indian  Tribe  at  any  time  between 
January  1, 1947  and  December  31, 1971. 

(p)  Designated  Time  Period  means 
any  time  during  the  period  beginning  on 
January  1, 1947  and  ending  on  December 
31, 1971. 

(q)  Specified  States  means  the  states 
of  Arizona,  Colorado,  New  Mexico, 
Utah  and  Wyoming. 

(r)  Readily  Available  Documentation 
means  documents  in  the  possession, 
custody  or  control  of  the  claimant  or  an 
immediate  family  member. 

(s)  Certified  "B"  Reader  means  a 
physician  who  has  demonstrated 
proficiency  in  evaluating  chest 
roentgenograms  (x-rays)  for  quality  and 
for  the  presence  of  pneumoconiosis  and 
other  pulmonary  diseases  by  passing  an 
examination  and  being  certified  (and 
recertified,  as  may  be  appropriate)  by 
the  Division  of  Respiratory  Disease 
Studies  of  the  National  Institute  of 
Occupational  Safety  and  Health.  A  list 
df  certified  "B"  readers  is  available  from 
the  Radiation  Exposure  Compensation 
Unit  upon  request. 

§76.32    Criteria  for  eligibility. 

To  establish  eligibility  for 
compensation  under  this  Subpart,  a 
claimant  or  eligible  surviving 
beneficiary  must  show  by  a 
preponderance  of  the  evidence  that  each 
of  the  following  criteria  are  satisfied: 

(a)  The  claimant  was  employed  in  a 
uranium  mine  or  mines  in  the  states  of 
Arizona,  Colorado,  New  Mexico, 
Wyoming  or  Utah; 

(b)  The  claimant  was  so  employed  at 
some  time  during  the  period  beginning 


on  January  1, 1947  and  ending  on 
December  31, 1971; 

(c)  The  claimant  contracted  primary 
lung  cancer  or  a  nonmalignant 
respiratory  disease,  and 

(1)  If  a  non-smoker,  the  claimant  was 
exposed  during  the  course  of  his/her 
employment  in  a  uranium  mine  to  more 
than  200  working  level  months  of 
radiation,  or  (2)  If  a  smoker,  then 

(i)  If  the  incidence  of  the  cancer  or  the 
iion-malignant  respiratory  disease 
occurred  before  the  age  of  45,  the 
claimant  was  exposed  during  the  course 
of  his/her  employment  in  a  uranium 
mine  to  more  than  300  working  level 
months  of  radiation;  or 

(ii)  If  the  incidence  of  the  cancer  or 
the  non-malignant  respiratory  disease 
occurred  after  the  age  of  45,  the  claimant 
was  exposed  during  the  course  of  his/ 
her  employment  in  a  uranium  mine  to 
more  than  500  working  level  months  of 
radiation. 


§76.33 
mine. 


Proof  of  employment  in  a  uranium 


(a)  Claimants  or  surviving  eligible 
beneficiaries  who  possess  readily 
available  documentation  of  proof  of 
employment  in  a  uranium  mine  for  any 
length  of  time  during  the  designated 
time  period  must  submit  this 
documentation  to  the  Radiation 
Exposure  Compensation  Unit  with  their 
claim. 

(1)  To  be  eligible  under  this 
paragraph,  a  claimant  must  submit 
record(s)  as  proof  of  employment  in  a 
uranium  mine  that  contain  the  name  of 
the  company  for  which  the  claimant 
worked  or  the  name  of  the  owner  or 
operator  of  the  mine  where  claimant 
worked. 

(i)  Where  it  is  not  apparent  from  the 
face  of  the  record  or  known  to  the 
Radiation  Exposure  Compensation  Unit, 
the  available  records  of  the  Atomic 
Energy  Commission  (AEC)  will  be 
reviewed  to  determine  if  the  company, 
owner  or  operator  identified  in  the 
record  mined  and  sold  uranium  to  the 
United  States  during  the  time  period 
identified  in  the  record. 

(ii)  If  the  Radiation  Exposure 
Compensation  Unit  is  not  able  to  verify 
that  the  company,  owner  or  operator 
identified  in  the  submitted  records 
mined  and  sold  uranium  to  the 
government  during  this  period,  the  Unit 
will  contact  the  claimant  or  eligible 
surviving  beneficiary  and  request 
additional  records  from  which  these 
facts  can  be  determined. 

(2)  Records  will  be  accepted  as  proof 
of  employment  only  for  the  period 
shown  on  the  document. 
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(b)  Based  upon  information  provided 
by  the  claimant  or  eligible  surviving 
beneficiary  in  the  claim  application,  the 
Radiation  Exposure  Compensation  Unit 
will  search  the  sources  listed  below  for 
records  containing  information  that 
tends  to  prove  the  claimant  was 
employed  in  a  uranium  mine  during  the 
designated  time  period. 

(1)  Records  of  the  AEC.  or  its 
successor  agency,  the  Department  of 
Energy  (DoE); 

(2)  Records  of  the  Public  Health 
Service  (PHS),  including: 

(i)  Records  created  by  or  gathered  by 
the  PHS  in  the  course  of  any  health 
studies  conducted  of  uranium  miners 
during  or  including  the  period  1947-1971; 

(ii)  Census  and  other  employment 
data  on  uranium  miners  gathered  by  the 
PHS  during  the  period  1947-1971; 

(3)  Records  of  regulatory  agencies  of 
the  states  of  Arizona,  Colorado,  New 
Mexico,  Utah  and  Wyoming  relating  to 
uranium  mines  or  uranium  miners; 

(4)  Records  gathered  or  created  in  the 
course  of  federally-supported  health- 
related  studies  of  uranium  miners  in  any 
of  the  specified  states.  Records 
generated  in  the  course  of  any  such 
health-related  study  that  contain 
information  tending  to  prove  that  a 
claimant  does  not  meet  the  eligibility 
criteria  for  compensation  under  this 
Subpart  will  be  used  as  a  basis  for 
denying  compensation  only  after 

(i)  The  claimant  or  surviving  eligible 
beneficiary  has  been  informed  of  the 
adverse  information  and  the  way  in 
which  it  reflects  adversely  on  his/her 
claim  for  compensation,  and 

(ii]  The  claimant  or  surviving  eligible 
beneficiary  is  given  sufficient 
opportunity  to  produce  evidence  to  the 
contrary. 

(c)  All  claimants  or  surviving  eligible 
beneficiaries  filing  for  compensation 
under  this  Subpart  must  submit  with  the 
claim  a  Release  of  Personal  Information, 
valid  in  the  specified  states,  that 
authorizes  the  Radiation  Exposure 
Compensation  Unit  to  obtain  pertinent 
employment  records  of  any  company  for 
which  the  claimant  was  employed  as  a 
uranium  miner  in  any  one  or  more  of  the 
specified  states  during  the  designated 
time  period. 

(1)  If  sufficient  information  exists 
within  the  records  of  the  company(ie8) 
identified  by  the  claimant  or  eligible 
surviving  beneficiary  to  prove  that  the 
claimant  was  employed  in  a  uranium 
mine  in  one  of  the  specified  states 
during  the  designated  time  period,  the 
claimant  or  eligible  surviving 
beneficiary  will  be  so  notified.  In  this 
instance,  the  claimant  or  eligible 
surviving  beneficiary  need  not  submit 
any  additional  proof  of  employment 


(2)  If  the  records  of  the  company(ie8) 
identified  by  the  claimant  or  eligible 
surviving  beneficiary  are  insufficient  to 
prove  that  he/she  was  employed  in  a 
uranium  mine  in  one  of  the  specified 
states  during  the  designated  time  period, 
the  claimant  or  eligible  surviving 
beneficiary  will  be  notified  what 
information,  if  any,  was  accepted,  and 
what  additional  information  mu&t  be 
submitted. 

(3)  Records  of  any  company  identified 
by  the  claimant  or  eligible  surviving 
beneficiary  that  contain  information 
tending  to  prove  that  claimant  does  not 
meet  the  eligibility  criteria  for 
compensation  under  this  Subpart  will  be 
used  as  a  basis  for  denying 
compensation  only  after 

(i)  The  claimant  or  surviving  eligible 
beneficiary  has  been  informed  of  the 
adverse  information  and  the  way  in 
which  it  reflects  adversely  on  his/her 
claim  for  compensation,  and 

(ii)  The  claimant  or  surviving  eligible 
beneficiary  is  given  sufficient 
opportunity  to  produce  evidence  to  the 
contrary. 

(4)  The  absence  of  records  in  any 
company  identified  by  the  claimant  or 
eligible  surviving  beneficiary  that  tend 
to  prove  the  claimant  was  employed  in  a 
uranium  mine  by  that  company  in  one  of 
the  specified  states  during  the 
designated  time  period  wrill  not  be  the 
basis  for  a  denial  of  the  claim. 

(d)  If  the  Radiation  Exposure 
Compensation  Unit  is  unable  to  locate 
sufficient  records  in  any  of  'he  sources 
listed  in  paragraphs  (b)  or  (c)  to  prove 
the  claimant  was  employed  in  a  uranium 
mine  in  a  specified  stated  during  the 
designated  time  period,  the  Unit  will  so 
inform  the  claimant  or  eligible  surviving 
beneficiary.  It  is  then  the  obligation  of 
the  claimant  or  eligible  surviving 
beneficiary  to  produce  sufficient  written 
documentation  to  establish  proof  of 
employment 

(1)  The  Unit  will  inform  the  claimant 
or  eligible  surviving  beneficiary  of  any 
information  obtained  from  the  sources 
listed  in  paragraphs  (b)  and  (c)  that 
tends  to  establish  their  employment  in  a 
uranium  mine  during  the  designated 
time  period  and  in  one  of  the  designated 
states.  The  Unit  will  also  inform  the 
claimant  or  eligible  surviving 
beneficiary  what  additional  facts  need 
to  be  proved  to  establish  proof  of 
employment 

(2)  Records  that  will  be  accepted  as 
proof  of  employment  in  a  uranium  mine 
during  the  designated  time  period 
include,  but  are  not  limited  to  those 
listed  below,  provided  the  record 
contains  the  name,  or  other  unique 
means  of  identification  of  the  claimant 
and  the  dates  of  employment.  The 


records  submitted  must,  separately  or  in 
conjunction  with  each  other,  contain 
information  indicating  that  the 
claimant's  employment  occurred 
principally  below  ground,  or  such 
information  from  which  this  fact  can  be 
ascertained. 

(i)  Records  of  the  Social  Security 
Administration; 

(ii)  Records  of  the  owner  or  operator 
of  the  mine  where  the  claimant  was 
employed; 

(iii)  Factual  findings  by  any 
governmental  judicial  body,  state 
workers  compensation  board,  or  any 
governmental  administrative  body 
adjudicating  the  claimant's  rights  to  any 
type  of  benefits; 

(iv)  Medical  records  containing  a 
claimant's  statements  about 
employment  recorded  by  the  examining 
physician  in  the  course  of  taking  a 
history  from  or  conducting  a  physical  of 
the  claimant  The  history  must  have 
been  taken,  or  physical  conducted. 
during  the  course  of  the  employment  or 
within  ten  years  thereafter. 

§  76.34    Proof  Of  working  l«v«l  montli 
•xposur*  to  radiatioa 

(a)  A  claimant's  total  radiation 
exposure,  as  measured  in  working  level 
months  (WLMs),  will  be  calculated  in 
the  following  manner 

(1)  The  average  aimual  exposure  level 
in  any  given  mine  during  the  time  period 
claimant  was  employed  in  that  mine,  as 
measured  in  Working  Levels  (WLs).  will 
be  calculated  by  the  methodology 
described  in  paragraph  (c); 

(2)  The  average  annual  exposure  level 
for  that  mine  will  be  multiplied  by  the 
time  period,  measured  in  months,  that 
the  claimant  was  employed  in  the  mine, 
yielding  an  estimated  average  exposure 
level  for  the  employment  period: 

(3)  The  estimated  average  exposure 
level  for  each  mine  in  which  the 
claimant  was  employed  in  one  of  the 
specified  states  during  the  designated 
time  period  will  be  added  together  to 
yield  a  total  estimated  average  exposure 
level. 

(b)  An  individual  claiming  under  this 
Subpart  need  not  submit  any  written 
documentation  with  the  claim  to 
establish  the  level  of  radiation  to  which 
the  claimant  was  exposed  during  his/ 
her  employment  in  any  uranium  mine  in 
one  of  the  specified  states  during  the 
designated  time  period.  Based  upon 
information  provided  in  the  claim 
application,  the  Radiation  Exposure 
Compensation  Unit  will  search  records 
from  the  sources  listed  below  for 
exposure  level  information  on  the  mine 
or  mines  where  the  claimant  was 
employed,  or  in  surrounding 


45918 


Feieral  Register  /  Vol.  56.  No.  174  /  Monday.  September  9.  1991  /  Proposed  Rules 


geographical  areai  i.  The  information 
from  these  source!  will  be  used  to 
estimate  the  average  annual  radiation 
level  in  a  mine  duiing  a  particular  time 
period  using  the  methodology  outlined  in 
paragraph  (c). 

(1)  Records  of  tl  e  AEC.  or  its 
successor  agency,  the  DoE; 

(2)  Records  of  tl  e  PHS,  including 
radiation  level  me  isurements  taken  in 
the  course  of  heall  i  studies  conducted 
of  uranium  miners  during  or  including 
the  period  1947-19  7V. 

(3)  Records  of  th  e  United  States 
Bureau  of  Mines,  snd  regulatory 
agencies  of  the  states  of  Arizona, 
Colorado.  New  M(  xico,  Utah  and 
Wyoming; 

(4)  Records  of  c<  mpanies  engaged  in 
uranium  mining  in  any  way  or  more  of 
the  designated  sta  es  during  the 
designated  time  pc  riod. 

(c)  The  methodo  ogy  that  will  be 
employed  for  estin  lating  average  annual 
radiation  levels  in  a  given  uranium  mine 
is  that  developed  ly  the  National 
Institute  of  Occupi  tional  Health  and 
Safety  (NIOSH)  ar  d  National  Institute 
of  Environmental  I  iealth  Sciences 
(NIEHS)  in  connec  (ion  with  the  PHS 
study  of  United  Sti  ites  uranium  miners. 
A  complete  descri  ttion  of  and 
discussion  of  the  r  lethodology  can  be 
found  in  the  follow  ing  two  publications: 

(1)  F.E.  Lundin.  Jr..  J.K.  Wagoner  & 
V.E.  Archer.  Radoi  i  Daughter  Exposure 
and  Respiratory  C  incer:  Quantitative 
and  Temporal  Aspects,  Joint  Monograph 
No.  1,  NIOSH/NIEsH  (1971); 

(2)  A  Recommen  ded  Standard  for 
Occupational  Expc  sure  to  Radon 
Progency  in  Under  ;round  Mining. 
Department  of  He<  1th  and  Human 
Services.  NIOSH.  1  »ub.  No.  88-101 
(October  1987). 

§  76.35    Proof  of  lui  tg  cancer. 

(a)  Written  med  cal  documentation  is 
required  in  all  cas(  s  to  prove  that  the 
claimant  contracted  primary  lung 
cancer.  In  those  cases  described  below 
in  paragraphs  (b)  <  nd  (c).  the  claimant 
or  eligible  survivir  g  beneficiary  need 
not  submit  any  me  iical  documentation 
of  disease  at  the  ti  ne  the  claim  is  filed. 
In  those  cases  described  in  paragraph 
(d).  below,  the  clai  mant  or  eligible 
surviving  beneficii  ry  need  only  submit 
one  or  a  very  limit  ;d  number  of 
designated  medical  documents  to  prove 
the  claimant  contr  icted  lung  cancer.  In 
all  other  cases,  the  claimant  or  eligible 
surviving  beneficii  ry  must  submit 
medical  document  Jtion  of  the  type 
prescribed  in  para  jraph  (e),  below. 

(b)  Based  upon  iiformation  provided 
in  the  claim  application,  the  Radiation 
Exposure  Compensation  Unit  will 
search  the  records  of  the  PHS  or  the 


NIOSH  created  or  gathered  during  the 
course  of  any  health  studies  conducted 
or  being  conducted  by  these  agencies  of 
uranium  miners  during  or  including  the 
period  1947-1971.  to  determine  if  they 
contain  proof  of  the  claimant's  medical 
condition.  The  Radiation  Exposure 
Compensation  Unit  will  accept  as  proof 
of  medical  condition,  without  more,  the 
verification  of  the  PHS  or  NIOSH  that 
they  possess  medical  records  or 
abstracts  of  medical  records  of  the 
claimant  that  contain  a  verified  and 
verifiable  diagnosis  of  lung  cancer. 

(1)  If  these  agencies  do  not  possess 
medical  records  or  abstracts  of  medical 
records  that  contain  a  verified  diagnosis 
of  lung  cancer,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary,  and  attempt  to  determine 
which  of  the  other  means  of  proof  of  the 
claimant's  medical  condition,  as 
described  in  paragraphs  (c).  (d).  or  (e).  is 
appropriate. 

(2)  The  absence  of  appropriate 
records  in  the  PHS  or  NIOSH  to  prove 
the  claimant  had  or  has  lung  cancer  will 
not  be  the  basis  for  a  denial  of  any 
claim. 

(c)  All  individuals  seeking 
compensation  under  this  Subpart  for 
claimants  contracting  lung  cancer  must 
submit  with  the  claim  a  Release  of 
Personal  Information,  valid  in  each  of 
the  specified  states  and  California, 
authorizing  the  Radiation  Exposure 
Compensation  Unit  to  determine  if  proof 
of  the  claimant's  medical  condition  is 
contained  in  any  records  in  the  custody, 
possession  or  control  of  the  sources 
listed  below.  The  Radiation  Exposure 
Compensation  Unit  will  accept  as  proof 
of  the  claimant's  medical  condition, 
without  more,  verification  by  the 
appropriate  authorities  in  any  source 
listed  below  that  they  possess  medical 
records  or  abstracts  of  medical  records 
of  the  claimant  that  contain  a  verified 
and  verifiable  diagnosis  of  lung  cancer. 

(1)  The  appropriate  authorities  in  the 
State  Departments  of  Health  in  the 
states  of  Arizona.  California.  Colorado, 
Nevada.  New  Mexico.  Utah  and 
Wyoming; 

(2)  Records  gathered  or  created  in  the 
course  of  any  federally-supported 
health-related  studies  of  uranium  miners 
in  any  of  the  specified  states; 

(3)  If  either  or  both  of  the  sources 
above  do  not  possess  medical  records  or 
abstracts  of  medical  records  of  the 
claimant  that  contain  verified  diagnosis 
of  lung  cancer,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  that  they  must  submit  the 
appropriate  medical  documentation. 


consistent  with  the  requirements  of 
paragraph  (d)  or  (e).  as  appropriate; 

(4)  The  absence  of  appropriate 
records  in  either  or  both  of  these  sources 
that  prove  the  claimant  had  or  has  lung 
cancer  will  not  be  the  basis  for  a  denial 
of  any  claim. 

(d)  Proof  that  the  claimant  contracted 
primary  lung  cancer  may  be  made  by 
the  submission  of  ONE  of  the  following 
contemporaneous  medical  records, 
provided  that  the  specified  document 
contains  an  explicit  statement  of 
diagnosis  or  such  other  information  or 
data  from  which  a  physician  with 
expertise  in  the  diagnosis  of  pulmonary 
diseases  or  oncology  can  make  a 
diagnosis  to  a  reasonable  degree  of 
medical  certainty.  The  documents  listed 
are  in  order  of  priority:  a  claimant  or 
eligible  surviving  beneficiary  must 
submit  the  document  first  appearing  on 
the  list  that  exists.  A  claimant  or  eligible 
surviving  beneficiary  may  submit  a 
document  of  lower  priority  only  if  no 
document  of  higher  priority  is  believed 
to  exist  or  be  readily  available. 

(1)  Pathology  report  of  tissue  biopsy, 
including,  but  not  limited  to  specimens 
obtained  by  any  of  the  following 
methods: 

(i)  Surgical  resection; 

(ii)  Endoscopic  transbronchial  biopsy; 

(iii)  Bronchial  brushings; 

(iv)  Pleural  fluid  cytology; 

(v)  Fine  needle  aspirate; 

(vi)  Pleural  biopsy; 

(vii)  Sputum  cytology; 

(2)  Autopsy  report; 

(3)  Bronchoscopy  report; 

(4)  One  of  the  following  summary 
medical  reports: 

(i)  Physician  summary  report; 

(ii)  Hospital  discharge  summary 
report; 

(iii)  Operative  report; 

(iv)  Radiation  therapy  summary 
report; 

(v)  Oncology  summary  or  consultation 
report: 

(5)  Reports  or  radiographic  studies, 
including: 

fi)  X-rays  of  the  chest; 

(ii)  Chest  tomograms; 

(iii)  Computer-assisted  tomography 
(CT); 

(iv)  Magnetic  resonance  imaging 
(MRI); 

(6)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(e)  In  the  event  that  proof  of  the 
claimant's  medical  condition  cannot  be 
made  by  the  means  prescribed  in 
paragraphs  (b),  (c),  and  (d).  above,  proof 
may  be  made  by  the  submission  of  other 
medical  records  that  contain,  by 
themselves  or  in  conjunction  with  other 
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written  medical  records,  sufficient 
information  or  data  from  which  the 
appropriate  authorities  at  the  National 
Cancer  Institute  or  NIOSH  can  make  a 
diagnosis  to  a  reasonable  degree  of 
medical  certainty.  A  statement  of 
diagnosis  in  any  medical  record  or 
document  other  than  those  listed  in 
paragraph  (d).  above,  that  is  not 
accompanied  by  sufficient  information 
or  data  to  support  the  diagnosis  will  not 
be  accepted  as  proof  of  medical 
condition. 

§  76.36    Proof  of  non-maUgrant  r*«piratery 

dlMase. 

(a)  Written  medical  documentation  is 
required  in  all  cases  to  prove  that  the 
claimant  contracted  a  non-malignant 
respiratory  disease.  In  those  cases 
described  below  in  paragraphs  (b)  and 
(c).  the  claimant  or  eligible  surviving 
beneficiary  need  not  submit  any  medical 
documentation  of  disease  at  the  time  the 
claim  is  filed.  In  those  cases  described 
below  in  paragraph  (d),  the  claimant  or 
eligible  surviving  beneficiary  need  only 
submit  one  or  a  very  limited  number  of 
designated  medical  documents  to  prove 
the  claimant  contracted  a  non-malignant 
respiratory  disease.  In  all  other  cases, 
the  claimant  or  eligible  surviving 
beneficiary  must  submit  medical 
documentation  of  the  type  prescribed 
below  in  paragraph  (e). 

(b)  Based  upon  information  provided 
by  the  claimant  in  the  claim  application, 
the  Radiation  Exposure  Compensation 
Unit  will  search  the  records  of  the  PHS 
or  the  NIOSH  in  accordance  with  the 
procedures  set  forth  in  §  76.35(b)  of  this 
subpart. 

(c)  All  individuals  seeking 
compensation  under  this  subpart  for 
claimants  contracting  a  non-malignant 
respiratory  disease  must  submit  with  the 
claim  a  valid  Release  of  Personal 
Information,  authorizing  the  Radiation 
Exposure  Compensation  Unit  to 
determine  if  proof  of  the  claimant's 
medical  condition  is  contained  in  any 
records  gathered  or  created  in  the 
course  of  any  federally-supported 
health-related  studies  of  uranium  miners 
in  any  of  the  specified  states.  The 
Radiation  Exposure  Compensation  Unit 
will  accept  as  proof  of  the  claimant's 
medical  condition,  without  more, 
verification  by  the  appropriate  authority 
responsible  for  the  study  that  they 
possess  medical  records  or  abstracts  of 
medical  records  of  the  claimant  that 
contain  a  verified  and  verifiable 
diagnosis  of  a  non-malignant  respiratory 
disease. 

(1)  If  the  federally-supported  health- 
related  studies  do  not  possess  medical 
records  or  abstracts  of  medical  records 
of  the  claimant  that  contain  a  verified 


diagnosis  of  a  non-malignant  respiratory 
disease,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  that  they  must  submit  the 
appropriate  medical  doctmientation. 
consistent  with  the  requirements  of 
paragraph  (d)  or  (e),  as  appropriate. 

(2)  The  absence  of  appropriate 
records  in  any  study  Ihat  prove  the 
claimant  had  or  has  a  non-malignant 
respiratory  disease  will  not  be  ttie  basis 
for  a  denial  of  any  claim. 

(d)  Proof  that  the  claimant  contracted 
a  non-malignant  respiratory  disease 
may  be  made  by  the  submission  of  ONE 
of  the  following  contemporaneous 
medical  records,  pro.vided  that  the 
specified  document  contains  an  explicit 
statement  of  diagnosis  or  such  other 
information  or  data  from  which  the 
appropriate  authorities  with  the  NIOSH 
can  make  a  diagnosis  to  a  reasonable 
degree  of  medical  certainty.  For 
purposes  of  this  section,  a  statement  of 
diagnosis  in  any  of  the  records  listed 
below  of  "restrictive  lung  disease"  wiU 
be  considered  equivalent  to  a  diagnosis 
of  fibrosis.  The  document  Usted  for  each 
non-malignant  respiratory  disease  are  in 
order  of  priority:  A  claimant  or  eligible 
surviving  beneficiary  must  submit  the 
document  first  appearing  on  the  list  that 
exists.  A  claimant  or  eligible  surviving 
beneficiary  may  submit  a  document  of 
lower  priority  only  if  no  document  or 
higher  priority  is  believed  to  exist  or  be 
readily  available. 

(1)  Pulmonary  Fibrosis  or  Fibrosis  of 
the  Lung. 

(i)  If  the  claimant  is  deceased  at  the 
time  the  claim  is  filed: 

(A)  Pathology  report  of  tissue  biopsy; 

(B)  Autopsy  report; 

(C)  If  X-rays  are  extant  and  available, 
either 

[1)  An  interpretative  report  of  the  x- 
ray(s)  by  a  certified  "B"  reader 
classifying  the  existence  of  fibrosis  of 
category  2/0  or  greater  according  to  the 
International  Labour  Organization 
Union  Internationale  Contra  Cancer/ 
Cincinnati  (1971)  International 
Classification  of  Radiographs  of  the 
Pneumoconioses  (ILO-U/C  1971).  or 
subsequent  revisions;  or, 

{2)  interpretive  reports  of  the  x-ray(8) 
by  at  least  two  (2)  "B"  readers 
classifying  the  existence  of  fibrosis  of 
Category  I/O  or  greater  according  to  the 
ILO-U/C  1971.  or  subsequent  revisions; 

(D)  An  x-ray  report 

(E)  Physician  summary  report; 

(F)  Hospital  discbarge  summary 
report; 

(G)  Hospital  admitting  report; 

(H)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 


(ii)  If  the  claimant  is  alive  at  the  time 
the  claim  is  filed. 

(A)  An  interpretative  report  of  the  x- 
ray(8)  by  a  certified  "B"  reader 
classifying  the  existence  of  fibrosis  of 
category  2/0  or  greater  according  to  the 
ILO-U/C  1971,  or  subsequent  revisions; 
or, 

(B)  Interpretive  reports  of  the  x-ray(s) 
by  at  least  two  (2)  "B"  readers 
classifying  the  existence  of  fibrosis  of 
Category  l/O  or  greater  according  to  the 
ILO-U/C  1971,  or  subsequent  revisions. 

(2)  Cor  Pulmonale. 

(i)  Report  of  a  physical  examination; 

(ii)  Report  of  roentgenogram  of  the 
chest  (X-ray); 

(iii)  Electrocardiogram; 

(iv)  Physician  summary  report 

(v)  Hospital  dischai^e  report 

(vi)  Cardiology  summary  or 
considtation  report; 

(vii)  Right  heart  catheterization  report; 

(viii)  Autopsy  report 

(ix)  Death  certificate,  provided  that  it 
is  signed  by  the  claimant's  treating 
physician  at  the  time  of  death. 

(3)  Moderate  or  Severe  Silicosis. 
Proof  of  moderate  or  severe  silicosis 

or  pneumoconiosis  must  be  made  in 
accordance  with  the  provision  of 
paragraph  (e).  below. 

(e)  To  establish  eligibility  for 
compensation  for  silicosis  or 
pneumoconiosis,  a  claimant  or  eligible 
surviving  beneficiary  must  establish  that 
the  disease  is  of  at  least  a  moderate  or 
severe  extent  at  the  time  the  claim  is 
filed,  and  that  the  claimant  was 
employed  in  a  uranium  mine  on  an 
Indian  Reservation  in  one  of  the 
specified  states. 

(1)  To  establish  moderate  or  severe 
silicosis  or  pneumoconiosis,  a  claimant 
or  surviving  eligible  beneficiary  must 
submit  the  same  documentation  as  is 
prescribed  in  paragraph  (d)(1)  for  proof 
of  pulmonary  fibrosis,  with  the  following 
exceptions: 

(i)  For  purposes  of  this  paragraph,  any 
medical  record  prescribed  in  paragraph 
(d)  must  contain  an  explicit  statement  of 
diagnosis  or  such  other  information  or 
data  from  which  a  physician  with 
expertise  in  the  diagnosis  of  pulmonary 
diseases  can  make  a  diagnosis  of 
moderate  or  severe  silicosis  or 
pneumoconiosis; 

(ii)  In  addition  to  the  documentation 
required  under  paragraph  (d)(l)(i)(C)(2) 
or  (d)(l)(ii),  the  claimant  or  eligible 
surviving  beneficiary  must  submit  the 
results  of  a  spirometry  test  or  diffusing 
test  revealing  pulmonary  impairment  of 
at  least  20  percent  as  measured  against 
a  normal  derived  from  a  working 
population. 
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(2)  Proof  of  empfaoyment  in  a  uranium 
mine  on  an  Indian  Reservation  must  be  . 
made  in  accordance  with  the  provisions 
of  S  76.33.  A  claimant  or  eligible 
surviving  beneficiary  must  establish  that 
the  claimant  was  employed  in  a  uranium 
mine  on  an  Indian  reservation  for  a 
sufficient  period  of  time  to  meet  the 
exposure  criteria  let  forth  in  §  76.32(c). 

Subpart  E— Eligibility  Criteria  for 
Claims  by  Onsite  Participants 


§76.40    Scope  of 

The  regulations 
describe  the  crite:  ia 
compensation  un(  er 
the  Act,  and  defii|e 
of  evidence  that 
proof  of  the  presc^i 
4(a)(2UC)ofthe 
compassionate  p^ments 
restitution  to  indi 
one  of  a  series  of 
presumably  as  a 
fallout  arising 
onsite  in  the  atmo^ph 
a  nuclear  device 


I  froi  a 


^bpart 

in  this  Subpart 
for  eligibility  for 
section  4(a)(2)(C)  of 
the  type  and  extent 
11  be  accepted  as 
bed  criteria.  Section 
provides  for 
as  partial 
duals  who  contracted 
pecified  diseases, 
Insult  of  exposure  to 
his/her  participation 
eric  detonation  of 


"1 


heieby 


cth 


§  76.41    DefinHionl 

(a)  The  definitiqns 
through  (f)  are 
reference  and  are 
the  same  terms  as 

(b)  Onsite  mear  s 
within  the  official 
the  following  local 

(1)  The  Nevada 

(2)  The  Pacific 

(3)  The  Alamog|)rd 
New  Mexico; 

(4)  Any  designated 

(5)  Any  designa  ted 
Naval  Shipyard, 
official  government 
ships,  aircraft  or 
in  an  atmospheric 
were  decontamin 

(c)  Participant 
an  appropriate  government 
employee  of  a  cor  tractor 
appropriate  gover  iment 
civilian  member 
within  an 
agency,  who  had 
directly  related  to 
atmospheric  nucl 
United  States 

(d)  Appropriate 
means  the  Depart  nent 
(DoD),  or  any  of  i 
services,  agencies 
specifically  incluc  es 
Defense  Adminisi  ration 
of  Civil  and  Defeqse 
the  Manhattan 


successor  agency 
Commission  (A 
the  Department  o 


listed  in  §  76.11(b) 
incorporated  by 
intended  to  apply  to 
used  in  this  Subpart. 

physical  presence 
boundaries  of  any  of 
ons: 

Test  Site,  Nevada; 
I  toving  Grounds; 
0  Bombing  Range, 

test  staging  area; 
location  within  a 
ir  Force  Base,  or  other 
installation  where 
er  equipment  used 
nuclear  detonation 
ted. 
1  leans  any  employee  of 
agency, 
of  an 

agency,  or 
an  official  program 
appropriate  government 

)fficial  duties  onsite 
the  conduct  of  an 
(  ar  detonation  by  the 


i  s  I 


Government  Agency 
of  Defense 
components, 
or  offices,  and 
the  Federal  Civil 
and  the  Office 
Mobilization;  and 
Er^ineering  District,  its 
the  Atomic  Energy 
),  and  its  successor. 
Energy  (DoE),  and 


any  of  their  components,  agencies  or 
offices. 

(e)  Atmospheric  Nuclear  Test  means 
the  intentional  detonation  of  a  nuclear 
device  where  the  release  of  radioactivity 
to  the  atmosphere  was  anticipated  and 
was  a  factor  in  test  planning.  A  list  of  all 
atmospheric  nuclear  tests  conducted  by 
the  United  States  at  the  Nevada  Test 
Site  or  the  Pacific  Proving  Grounds  may 
be  found  in  appendix  A. 

(f)  Period  of  Atmospheric  Nuclear 
Testing  means  the  officially-designated 
operational  period  associated  with  each 
test  operation  listed  below,  plus  an 
additional  six  (6)  month  period: 

(1)  For  Operation  Trinity,  the  period 
July  16, 1945  through  August  6, 1945; 

(2)  For  Operation  Crossroads,  the 
period  July  1, 1946  through  August  31, 
1946; 

(3)  For  Operation  Sandstone,  the 
period  April  15, 1948  through  May  20, 
1948; 

(4)  For  Operation  Ranger,  the  period 
January  27, 1951  through  February  6, 
1951; 

(5)  For  Operation  Greenhouse,  the 
period  April  8, 1951  through  June  20, 
1951; 

(6)  For  Operation  Buster-Jangle,  the 
period  October  22, 1951  through 
December  20, 1951; 

(7)  For  Operation  Tumbler-Snapper, 
the  period  April  1, 1952,  through  June  20, 
1952; 

(8)  For  Operation  Ivy,  the  period  of 
November  1, 1952  through  December  31, 
1952; 

(9)  For  Operation  Upshot-Knothole, 
the  period  March  17, 1953  through  June 
20, 1953; 

(10)  For  Operation  Castle,  the  period 
March  1, 1954  through  May  31, 1954; 

(11)  For  Operation  Teapot,  the  period 
February  18, 1955  through  June  10, 1955; 

(12)  For  Operation  Wigwam,  the 
period  May  14, 1955  through  May  15, 
1955: 

(13)  For  Operation  Redwing,  the 
period  May  5, 1956  through  August  6, 
1956; 

(14)  For  Operation  Plumbbob,  the 
period  May  28, 1957  through  October  22, 
1957; 

(15)  For  Operation  Hardtack  I,  the 
period  April  28, 1958  through  October  31, 
1958; 

(16)  For  Operation  Argus,  the  period 
August  27, 1958  through  September  10. 
1958; 

(17)  For  Operation  Hardtrack  II,  the 
period  September  19, 1958  through 
October  31, 1958; 

(18)  For  Operation  Dominic  I,  the 
period  April  25, 1962  through  December 
31, 1962; 


(19)  For  Operation  Dominic  11/ 
Plowshare,  the  period  July  6, 1962 
through  August  15, 1962. 

(g)  Readily  Available  Documentation 
means  the  same  as  the  definition  set 
forth  in  subpart  D,  S  76.31(r). 

§76.42    Eligtl>»ity  criteria. 

To  establish  eligibility  for 
compensation  under  this  Subpart,  a 
claimant  or  eligible  surviving 
beneficiary  must  show,  by  a 
preponderance  of  the  evidence,  that 
each  of  the  following  criteria  are 
satisfied: 

(a)  The  claimant  was  present  onsite 
during  the  time  period  of  an  atmospheric 
test  of  a  nuclear  device; 

(b)  The  claimant  was  a  participant  in 
the  test  of  a  nuclear  device; 

(c)  The  claimant  contracted  one  (or 
more)  of  the  specified  compensable 
diseases  listed  in  subpart  C,  §  76.22(b). 

§  76.43    Proof  of  participation  onsite 
during  a  period  of  atmospfieric  nuclear 
testing. 

(a)  Claimants  from  department  of 
defense  components. 

(1)  A  claimant  or  eligible  surviving 
beneficiary  who  alleges  that  the 
claimant  was  present  onsite  during  the 
period  of  an  atmospheric  test  as  an 
employee  of  the  DoD,  or  any  of  its 
components,  services,  agencies  or 
offices,  must  submit  the  following 
information  with  the  claim: 

(i)  Claimant's  name. 

(ii)  Claimant's  military  serial  number 
(if  known); 

(iii)  Claimant's  social  security  number; 

(iv)  The  name  or  number  of  the 
claimant's  military  organization  or  unit 
assignment  at  the  time  of  their 
participation  onsite; 

(v)  The  dates  of  the  claimant's 
•assignment  onsite; 

(vi)  As  full  and  complete  a  description 
as  possible  of  the  claimant's  official 
duties,  responsibilities  and  activities 
while  an  onsite  participant. 

(2)  A  claimant  or  eligible  surviving 
beneficiary  under  this  section  need  not 
submit  any  additional  documentation  of 
presence  onsite  during  an  atmospheric 
nuclear  test  at  the  time  the  claim  is  filed. 
A  claimant  or  eligible  surviving 
beneficiary  who  has  readily  available 
documentation  that  tends  to  prove  the 
claimant  was  an  onsite  participant  is 
encouraged  to  submit  this 
documentation  to  the  Radiation 
Exposure  Compensation  Unit  with  the 
claim. 

(3)  Upon  receipt  of  a  claim  under  this 
Subpart  that  contains  the  information 
set  forth  in  paragraph  (a)(1),  the 
Radiation  Exposure  Compensation  Unit 
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will  forward  the  information  to  the 
Dpfense  Nuclear  Agency  (DNA)  of  the 
DoD.  The  DNA  will  conduct  a 
reasonable  search  of  records  within 
their  custody  or  control  that  are  material 
to  the  question  of  the  claimant's 
physical  presence  onsite  and 
participation  in  an  atmospheric  nuclear 
test. 

(i]  The  Radiation  Exposure 
Compensation  Unit  shall,  in  all  cases, 
have  the  right  to  finally  determine 
whether  the  claimant  meets  the  criteria 
for  compensation  under  this  Subpart. 

(ii)  Official  verification  by  the  DNA 
that  o^icial  government  records  exist 
that  prove  the  claimant  satisfies  any  or 
all  the  criteria  for  compensation  as  an 
onsite  participant  will  be  accepted  by 
the  Radiation  Exposure  Compensation 
Unit  as  proof  of  eligibility  under  this 
Subpart. 

(iii)  The  failure  of  the  DNA  to  verify 
that  the  claimant  meets  any  or  all  of  the 
prescribed  criteria  for  compensation  as 
an  onsite  participant  will  not  be 
considered  a  denial  of  the  claim.  The 
Radiation  Exposure  Compensation  Unit 
will  inform  the  claimant  or  eligible 
surviving  beneficiary  what  probative 
information  has  been  located  by  the 
DNA.  and  what  additional  proof  is 
required  to  establish  eligibility. 

(b)  Claimants  from  AEC  and  DoE 
components  or  contractors." 

(1)  Aclaimant  or  eligible  surviving 
beneficiary  who  alleges  that  the 
claimant  was  present  onsite  during  an 
atmospheric  nuclear  test  as  an  employee 
of  the  Manhattan  Engineering  District, 
AEC.  the  DoE.  or  any  of  their 
components,  agencies  or  offices,  or  as 
an  employee  of  a  contractor  of  the  AEC, 
or  DoE,  must  submit  the  following 
information  at  the  time  the  claim  is  filed: 

(i)  Claimant's  name; 

(ii)  Claimant's  social  security  number; 

(iii)  The  name  or  other  identifying 
information  associated  with  the 
claimant's  organization,  unit, 
assignment  or  employer  at  the  time  of 
their  participation  onsite; 

(iv)  The  dates  of  the  claimant'^ 
assignment  onsite; 

(v)  As  full  and  complete  a  description 
as  possible  of  the  claimant's  official 
duties,  responsibilities  and  activities 
while  an  onsite  participant. 

(2)  A  claimant  or  eligible  surviving 
beneficiary  under  this  section  need  not 
submit  any  additional  documentation  of 
presence  onsite  during  an  atmospheric 
nuclear  test  at  the  time  the  claim  is  filed. 
A  claimant  or  eligible  surviving 
beneficiary  who  has  readily  available 
documentation  that  tends  to  prove  the 
claimant  was  an  onsite  participant  is 
encouraged  to  submit  this 
documentation  to  the  Radiation 


Exposure  Compensation  Unit  with  the 
claim. 

(3)  Upon  receipt  of  a  claim  under  this 
Subpart  that  contains  the  information 
set  forth  in  paragraph  (b)(1),  the 
Radiation  Exposure  Compensation  Unit 
will  forward  the  information  to  the 
Department  of  Energy's  Nevada 
Operations  Office  (DOE/NvO).  DoE/ 
NvO  will  conduct  a  reasonable  search 
of  records  within  their  custody  or 
control  that  are  material  to  the  question 
of  the  claimant's  physical  presence 
onsite  and  participation  in  an 
atmospheric  nuclear  test.  The 
regulations  set  forth  in  S  76.43(a)(3)(i)- 
(iii)  of  this  Subpart  will  apply  as  well  to 
this  paragraph. 

(c)  Presumption  of  participation. 

A  claimant  will  be  presumed  to  have 
had  official  duties  related  to  the  conduct 
of  an  atmospheric  nuclear  test  if  it  is 
documented  that  during  the  period  of  an 
atmospheric  nuclear  test: 

(1)  'The  individual  was  located  in  any 
area  onsite  defined  as  an  exclusion  zone 
by  the  appropriate  authorities,  as  a 
result  of  oRicial  assignment: 

((2)  The  individual  was  located  onsite 
and  involved  in  the  decontamination  of 
any  equipment  or  materiel  used  during 
the  atmospheric  nuclear  test; 

(3)  The  individual  was  assigned  to 
official  military  duties  in  connection 
with  ships,  aircraft  or  other  equipment 
used  in  direct  support  of  an  atmospheric 
nuclear  test; 

(4)  The  individual  was  assigned  to 
and  served  as  a  member  of  the  garrison 
or  maintenance  forces  on  the  atoll  of 
Eniwetok  during  any  of  the  following 
periods; 

(i)  lune  21  through  July  1. 1952; 

(ii)  August  7, 1956  through  August  7, 
1957;  or 

(iii)  November  1, 1958  through  April 
30. 1959. 

(5)  The  individual  was  assigned  to 
any  area  onsite  that  was  determined  by 
the  appropriate  authorities  to  have  been 
subject  to  fallout  from  an  atmospheric 
nuclear  test. 

§78.44    Proof  Of  m«dlcal  condition. 

Proof  of  medical  condition  under  this 
subpart  will  be  made  in  the  same 
manner,  and  according  to  the  same 
procedures  and  limitations,  as  are  set 
forward  in  the  provisions  of  subpart  C. 
S  76.26. 

Subpart  F— Proc«durM 

876.50    Attomoy  gonoral't  iMagation  of 
authority. 

(a)  An  Assistant  Director  within  the 
Constitutional  and  Specialized  Tort 
Staff,  Torts  Branch,  Civil  Division,  shall 
be  assigned  to  manage  the  Radiation 


Exposure  Compensation  Program  and 
issue  a  Decision  on  each  claim  filed 
under  the  Act,  and  otherwise  act  on 
behalf  of  the  Attorney  General  in  all 
other  matters  relating  to  the 
administration  of  the  Program. 

(b)  The  Assistant  Attorney  General. 
Civil  Division,  or  the  official  designated 
by  him  to  act  on  his  behalf  (the  Appeals 
Officer),  shall  act  on  appeals  from  the 
Assistant  Director's  Decisions. 

§  76.51    Filing  of  claims. 

(a)  All  claims  for  compensation  under 
the  Act  must  be  in  writing  and 
submitted  on  a  standard  form 
designated  by  the  Assistant  Director  for 
the  filing  of  compensation  claims. 
Except  as  specifically  provided  in  these 
regulations,  the  claimant  or  eligible 
surviving  beneficiary  must  furnish  the 
written  medical  documentation  required 
by  these  regulations  with  his/her 
standard  form.  Except  as  specifically 
provided  in  these  regulations,  the 
claimant  or  eligible  surviving 
beneficiary  must  also  provide  with  the 
standard  form  reliable  records 
establishing  his/her  exposure  to 
radiation  in  accordance  with  these 
regulations.  The  standard  form  must  be 
completed,  signed  under  oath  by  a 
person  eligible  to  file  a  claim  under  the 
Act,  and  mailed  with  supporting 
documentation  to  the  following  address: 
Assistant  Director,  Radiation  Exposure 
Compensation  Program.  U.S. 
Department  of  Justice.  P.O.  Box  146.  Ben 
Franklin  Station.  Washington.  DC 
20044-0146. 

Copies  of  the  standard  form,  as  well 
as  the  regulations,  guidelines  and  other 
information  may  be  obtained  by 
requesting  the  document  or  publications 
from  the  Assistant  Director  at  the 
address  indicated  above. 

(b)  A  claim  shall  be  deemed  to  have 
been  filed  on  the  date  the  standard  form 
and  supporting  documentation  is 
actually  received  in  the  office  of  the 
Assistant  Director.  The  date  of  receipt 
shall  be  recorded  by  a  stamp  on  the  face 
of  the  standard  form.  The  Assistant 
Director  shall  promptly  acknowledge 
receipt  of  the  claim  ..ith  a  postcard 
identifying  the  number  assigned  to  the 
claim,  the  date  the  claim  was  received, 
and  the  date  by  which  the  Assistant 
Director  must  act  on  the  claim. 

(c)  The  following  persons  are  eligible 
to  file  claims  for  compensation  under 
the  Act: 

(1)  A  person  claiming  an  injury 
specified  in  the  Act,  or  if  such  person  is 
deceased,  one  or  more  of  the  following 
persons  in  the  order  set  forth  below: 

(2)  The  wife  or  nusband  of  the 
decedent,  provided  such  husband  or 
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wife  was  married  to  the  decedent  for  at 
least  one  year  immediately  before  the 
date  of  the  decedent's  death: 

(3)  If  there  is  no  surviving  spouse,  a 
natural,  adopted,  or  step  child  of  the 
decedent,  provided  luch  step  child  lived 
with  the  decedent  in  a  regular  parent- 
child  relationship: 

(4)  If  there  is  no  si  irviving  spouse  or 
child,  a  p6uent  of  thi  decedent: 

(5)  If  there  is  no  si  rviving  spouse, 
child  or  parent,  a  gn  ndchild  of  the 
decedent:  or 

(6)  if  there  is  no  si  rviving  spouse, 
child,  parent  or  gran  lichild,  a 
grandparent  of  the  c  ^cedent. 

(d)  A  spouse  of  a    eceased  eligible 
person  must  establis  h  his/her  eligibility 
to  file  a  claim  by  fur  lishing  the  death 
certificate  of  the  dec  eased  eligible 
person  and  one  of  th  e  following: 

(1)  The  public  rec<  rd  of  marriage; 

(2]  If  a  member  of  an  Indian  tribe,  a 
signed  release  of  pri  ^ate  information 
which  will  be  used  t }  obtain  a  statement 
of  verification  of  the  marriage  as 
reflected  in  the  triba  1  records  obtained 
directly  by  the  Assit  tant  Director  from 
the  tribal  records  cu  itodian; 

(3)  The  religious  ri  cord  of  marriage; 

(4)  A  judicial  or  ol  ler  governmental 
determination  that  a  valid  marriage 
existed,  such  as  the  Inal  opinion  or 
order  of  a  probate  ci  lurt  or  a 
determination  of  the  Social  Security 
Administration  that  the  claimant  is  the 
spouse  of  the  decediint;  or 

(5)  The  original  ce  rtificate  of  marriage. 

(e)  A  child  of  a  de  :eased  eligible 
person  must  establi!  h  his/her  eligibility 
to  file  a  claim  by  fur  lishing  the  death 
certificate  of  the  de<  eased  eligible 
person,  a  death  cert  ficate  or  divorce 
decree  of  the  spouse  of  the  deceased 
eligible  person,  an  a  Tidavit  stating 
either  that  the  decea  sed  eligible  person 
had  no  other  children  or  setting  forth  the 
names  of  all  natural  adopted  and  step 
children  of  the  decei  ised  eligible  person 
together  with  the  da  es  and  places  of 
death  of  each  child  ( ir  the  current 
address  of  each  chit  1,  and  one  of  the 
following: 

(1)  A  birth  certific  ite  showing  that  the 
deceased  eligible  pe  rson  was  the  child's 
parent; 

(2)  If  a  member  of  an  Indian  tribe,  a 
signed  release  of  private  information 
which  will  be  used  ta  obtain  a  statement 
of  verification  of  the  child-parent 
relationship  as  refle  :ted  in  the  tribal 
records  obtained  dij  ectly  by  the 
Assistant  Director  fi  om  the  tribal 
records  custodian: 

(3)  A  judicial  decree  identifying  the 
deceased  person  as  the  child's  parent 
and  ordering  the  de<  eased  eligible 
person  to  contribute  to  the  child's 
support; 


(4)  The  judicial  decree  of  adoption; 

(5)  In  the  case  of  a  step  child, 
evidence  of  birth  to  the  spouse  of  the 
deceased  eUgible  person  as  outlined 
above,  and  records  which  reflect  that 
the  step  child  lived  with  the  deceased 
eligible  person  in  a  regiilar  parent-child 
relationship. 

(f)  A  parent  of  a  deceased  eligible 
person  must  establish  his/her  eligibility 
to  file  a  claim  by  furnishing  the  death 
certificate  of  the  deceased  eligible 
person,  a  death  certificate  or  divorce 
decree  of  the  spouse  of  the  deceased 
eligible  person,  the  death  certificate  of 
each  natural,  adopted  or  stepchild  of  the 
deceased  eligible  person,  the  death 
certificate  or  current  name  and  address 
of  the  other  natural  or  adoptive  parents 
of  the  deceased  eligible  person,  an 
affidavit  stating  that  the  deceased 
eligible  person  has  no  living  spouse,  no 
hving  natural,  adopted  or  stepchildren, 
and  no  other  living  natural  or  adoptive 
parents  (or  setting  forth  the  names  of  all 
natural  or  adoptive  parents  of  the 
deceased  eligible  person  together  with 
the  dates  and  places  of  death  of  each 
other  parent  or  the  current  address  of 
each  other  parent),  and  one  of  the  first 
four  types  of  records  noted  in  the 
preceding  paragraph. 

(g)  A  grandchild  of  a  deceased  eligible 
person  must  establish  his/her  eligibility 
to  file  a  claim  by  furnishing  the  death 
certificate  of  the  deceased  eligible 
person,  a  death  certificate  or  divorce 
decree  of  the  spouse  of  the  deceased 
eligible  person,  the  death  certificate  of 
each  natural,  adopted  or  stepchild  of  the 
deceased  eligible  person,  the  death 
certificate  of  each  natural  or  adoptive 
parent  of  the  deceased  eligible  person, 
the  death  certificate  of  each  natural  or 
adopted  grandchild  of  the  deceased 
eligible  person,  an  affidavit  stating 
either  that  the  deceased  eligible  person 
has  no  living  spouse,  no  living  natural  or 
adopted  children,  and  no  other  living 
natural  or  adopted  grandchildren  (or 
setting  forth  the  names  of  all  natural  or 
adopted  grandchildren  of  the  deceased 
eligible  person  together  with  the  dates 
and  places  of  death  of  each  grandchild 
or  the  current  address  of  each 
grandchild],  and  one  of  the  following: 

(1)  Birth  certificates  showing  that  the 
deceased  eligible  person  was  the 
grandparent  of  the  claimant; 

(2)  If  a  member  of  an  Indian  tribe,  a 
signed  release  of  private  information 
which  will  be  used  to  obtain  a  statement 
of  verification  of  the  grandparent- 
grandchild  relationship  as  reflected  in 
the  tribal  records  obtained  directly  by 
the  Assistant  Director  from  the  tribal 
records  custodian;  or 

(3)  A  combination  of  judicial  records 
and  birth  certificates  showing  that  the 


deceased  eligible  person  was  the  natural 
or  adoptive  grandparent  of  the  claimant. 

(h)  A  grandparent  of  a  deceased 
eligible  person  must  establish  his/her 
eligibility  to  file  a  claim  by  furnishing 
the  death  certificate  of  the  deceased 
eligible  person,  a  death  certificate  or 
divorce  decree  of  the  spouse  of  the 
deceased  eligible  person,  the  death 
certificate  of  each  natural,  adoptive,  or 
stepchild,  natural  or  adoptive  parent 
and  grandchild  of  the  deceased  eligible 
person,  an  affidavit  stating  that  the 
deceased  eligible  person  had  no  spouse, 
no  natural,  adopted  or  stepchildren  or 
natural  or  adopted  grandchildren,  and 
no  other  living  natural  or  adoptive 
grandparents  (or  setting  forth  the  names 
of  all  natural  or  adoptive  grandparents 
of  the  deceased  eligible  person  together 
with  the  dates  and  places  of  death  of 
each  other  grandparent  or  the  current 
address  of  each  other  grandparent],  and 
one  of  the  three  types  of  records  noted 
in  the  preceding  paragraph. 

(i]  A  claim  that  was  filed  and  denied 
may  be  filed  again  in  those  cases  where 
the  claimant  obtains  written  medical 
documentation  establishing  an  injury 
specified  in  the  Act,  or  documentation 
establishing  his  exposure  to  radiation 
through  residency,  onsite  participation, 
or  uranium  mining,  that  was  not 
available  to  the  claimant  or  eligible 
surviving  beneficiary  when  he/she 
initially  filed  a  claim  for  compensation. 
However,  a  claimant  or  eligible 
surviving  beneficiary  may  not  file  a 
claim  more  than  three  times. 

S  76.52    Review  and  rMOlution  of  claims. 

(a)  The  Assistant  Director  shall  issue 
a  written  Decision  on  each  claim  within 
twelve  months  from  the  date  the  claim 
was  received. 

(b)  In  reviewing  each  claim,  the 
Assistant  Director  shall  examine  the 
medical  documentation  submitted  in 
support  of  the  claim  and  determine 
whether  it  meets  the  requirements 
established  by  the  Act  and  the 
regulations.  If  the  Assistant  Director 
determines  that  the  documentation  does 
not  meet  the  requirements  of  the  Act 
and  the  regulations,  he  shall  so  advise 
the  claimant  (or  eligible  surviving 
beneficiary]  in  writing  setting  forth  the 
reasons  for  his  determination  and 
provide  the  claimant  (or  eligible 
surviving  beneficiary)  thirty  days,  or 
such  greater  period  as  he  permits,  to 
furnish  additional  medical 
documentation  which  meets  the 
requirements  of  the  Act  and  the 
regulations,  if  the  claimant  or  eligible 
surviving  beneficiary  fails  to  provide  the 
necessary  documentation  within  thirty 
days,  or  the  greater  period  approved  by 
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the  Assistant  Director,  then  the 
Assistant  Director  shall  issue  a  Decision 
denying  the  claim  without  further 
review. 

(c)  If  the  written  medical 
documentation  meets  the  requirements 
of  the  Act  and  the  regulations,  the 
Assistant  Director  shall  also  examine 
the  records  filed  in  support  of  the  claim  . 
to  establish  exposure  and  determine 
whether  such  records  meet  the 
requirements  established  by  the  statute 
and  the  regulations.  If  the  Assistant 
Director  determines  that  the  records  do 
not  meet  the  requirements  of  the  Act 
and  the  regulations,  he  shall  so  advise 
the  claimant  or  eligible  surviving 
beneficiary  in  writing  setting  forth  the 
reasons  for  his  determination  and 
provide  the  claimant  or  eligible 
surviving  beneficiary  thirty  days,  or 
such  greater  period  as  he  permits,  to 
furnish  additional  records  which  meet 
the  requirements  of  the  Act  and  the 
regulations.  If  the  claimant  or  eligible 
surviving  beneficiary  fails  to  provide  the 
necessary  records  within  thirty  days,  or 
the  greater  period  approved  by  the 
Assistant  Director,  then  the  Assistant 
Director  shall  issue  a  Decision  denying 
the  claim  without  further  review. 

(d]  When  the  Assistant  Director 
determines  that  the  medical 
documentation  and  exposure 
documentation  submitted  by  the  - 
claimant  (or  eligible  surviving 
beneficiary)  meets  the  requirements  of 
the  Act  and  these  regulations,  then  the 
Assistant  Director  shall  issue  a  Decision 
entitling  the  claimant  (or  eligible 
surviving  beneficiary)  to  compensation. 
Any  Decision  denying  a  claim  shall  also 
indicate  that  the  Decision  of  the 
Assistant  Director  may  be  appealed  in 
writing  within  thirty  days  from  the  date 
of  the  Decision,  or  such  greater  period 
as  may  be  permitted  by  the  Assistant 
Director,  and  identify  the  address  to 
which  the  written  appeal  should  be  sent. 

§  76.53    Appeal  proctdures. 

(a)  An  appeal  must  be  in  writing  and 
submitted  within  thirty  days  of  the  date 
of  the  Decision,  or  such  greater  period 
as  may  be  approved  by  the  Assistant 
Director,  from  the  date  of  the  Decision 
to  the  following  address:  Appeals 
Officer,  Radiation  Exposure 
Compensation  Program,  U.S. 
Department  of  Justice,  P.O.  Box  146,  Ben 
Franklin  Station,  Washington,  DC 
20044-0146. 

(b)  The  claimant  or  eligible  surviving 
beneficiary  may  not  submit  new 
documentation  or  records  to  the 
Appeals  Officer  that  were  not  provided 
to  the  Assistant  Director  before  he  or 
she  issued  his  Decision. 


(c)  If  the  appeal  is  not  submitted 
within  the  thirty  day  period,  or  the 
greater  period  allowed  by  the  Assistant 
Director,  the  Appeals  Officer  shall  deny 
the  appeal.  If  the  appeal  is  submitted 
within  the  required  period,  the  Assistant 
Director  shall  forward  the  appeal,  the 
claim,  the  Decision,  and  all  other 
associated  papers  to  the  Appeals  Officer 
for  action. 

(d)  The  Appeals  Officer  shall  review 
the  appeal  and  information  provided  by 
the  Assistant  Director.  After  such 
review,  the  Appeals  Officer  shall  issue  a 
Memorandum  which  shall  either  affirm 
or  reverse  the  Assistant  Director's 
Decision,  or  remand  the  claim  to  the 
Assistant  Director  for  further  action,  and 
shall  include  a  statement  of  the  reasons 
for  such  reversal,  affirmance,  or  remand. 
The  Memorandum  and  all  papers 
relating  to  the  claim  shall  be  returned  to 
the  Assistant  Director  who  shall 
prompdy  inform  the  claimant  or  eligible 
surviving  beneficiary  of  the  action  of  the 
Appeals  Officer. 

S  76.54    Attorney*. 

(a)  A  claimant  (or  eligible  surviving 
beneficiary)  need  not  be  represented  by 
an  attorney  to  Rle  a  claim  under  the  Act 
or  receive  payment  under  the  Program. 
To  the  extent  permitted  by  the  resources 
available  to  administer  the  Program,  the 
Assistant  Director  shall  provide 
assistance  to  all  persons  who  file  claims 
for  compensation  under  the  Act. 
Claimants  and  surviving  eligible 
beneficiaries  are  encouraged  to  seek 
assistance  from  the  Assistant  Director 
when  filing  a  claim. 

(b)  If  the  claimant  (or  eligible 
surviving  beneHciary)  desires  to  be 
represented,  then  an  attorney  shall  file 
with  the  Assistant  Director  a  written 
declaration  that  he/she  is  currently 
qualified  as  provided  by  the  Agency 
Practice  Act,  5  U.S.C.  section  500,  and  is 
authorized  to  represent  the  particular 
person  in  whose  behalf  he/she  acts. 

(c)  The  total  compensation  payable  to 
the  attorney  may  not  exceed  ten  percent 
of  the  payment  to  the  claimant  or  the 
eligible  surviving  beneficiary. 

§  76.55    Procedures  for  payment  of  daime. 

(a)  After  a  claim  which  involves  a 
deceased  claimant  is  approved  by  the 
Assistant  Director  the  Assistant  Director 
shall  take  all  necessary  and  appropriate 
steps  to  verify  the  existence  of  all  living 
survivors  who  are  entitled  by  the  Act  to 
receive  the  payment  the  deceased 
eligible  person  would  have  received. 
The  Assistant  Director  may  conduct  any 
investigation,  require  any  eligible 
surviving  beneficiary  to  provide  or 


execute  any  affidavit,  record,  or 
document,  or  authorize  the  release  of 
any  information  as  the  Assistant 
Director  deems  necessary  to  ensure  that 
the  compensation  payment  is  made  to 
the  correct  person(s).  If  the  eligible 
surviving  beneficiary  fails  or  refuses  to 
execute  an  affidavit  or  release  of 
information,  or  provide  a  record  or 
document  requested,  or  fails  to  provide 
access  to  information,  such  failure  or 
refusal  may  be  deemed  to  be  a  rejection 
of  the  payment,  unless  no  eligible 
surviving  beneficiary  of  the  claimant  has 
nor  can  obtain  the  legal  authority  to 
provide,  release,  or  authorize  access  to 
the  required  information,  records,  or 
documents. 

(b)  When  the  Assistant  Director  has 
identified  the  individual(s)  who  are 
entitled  to  the  compensation  payment, 
he  shall  notify  such  person(8)  and 
require  the  per5on(8)  to  sign  an 
Acceptance  of  Payment  Form.  Such 
signed  form  shall  be  signed  and  returned 
within  thirty  days  or  such  greater  period 
as  may  be  allowed  by  the  Assistant 
Director.  Failure  to  return  the  signed 
form  within  the  required  time  period 
may  be  deemed  to  be  a  rejection  of  the 
payment.  Signing  and  returning  the  form 
within  the  required  period  shall  be 
deemed  to  be  acceptance  of  the 
payment,  unless  the  individual  who  has 
signed  the  form  dies  prior  to  receiving 
the  payment,  in  which  case  the  person 
who  possesses  the  payment  shall  return 
it  to  the  Assistant  Director  for 
redetermination  of  the  correct 
disbursement  of  the  payment 

(c)  Prior  to  authorizing  payment,  the 
Assistant  Director  shall  require  the 
claimant  or  eligible  sur\'iving 
beneficiary  to  execute  and  provide  an 
affidavit  acknowledging  that  no  prior 
awards  or  settlements  have  been 
received  and  that  no  payment  has  been 
made  by  the  federal  government  on 
account  of  illness  for  which  the  claim 
was  submitted.  If  any  such  award, 
settlement,  or  payment  was  made,  the 
Assistant  Director  shall  calculate  the 
actuarial  present  value  of  the  award, 
settlement  or  payment  and  subtract  that 
calculated  amount  from  the  payment  to 
be  made  under  the  Act. 

(d)  Upon  receipt  of  the  Acceptance  of 
Payment  Form,  the  Assistant  Director 
and  the  Director  or  Deputy  Director  of 
the  Constitutional  and  Specialized  Tort 
Staff,  Torts  Branch,  Civil  Division,  shall 
give  authorization  to  the  Secretary  of 
the  Treasury  for  payments  out  of  the 
funds  appropriated  for  this  purpose. 


45924  federal  Register  /  Vol.  56.  No.  174  /  Monday.  September  9.  1991  /  Proposed  Rules 


Appendix  to  Part  76 — Regulations 
Implementing  the  Radiation  Exposure 
Compensation .  Vet 

Announced  L  nited  States  Nuclear 
Tej  ts— By  Date 


Event  name 


ate 


Trinity 

First  test  of  a  nuclear 
weapon 
World  War  II. 

First  combat  use-  - 
Hiroshima 
World  War  II 

Second  comtjat 
use— Nagasaki 
Operation  Crossroads: 

Able 

Baker 

Operation  Sandston^: 

X-ray 

Yoke 

Zebra 

Operation  Ranger 

AWe 

Baker 

Easy 

Baker-2 

Fox 

Ope«%tion  Greenhot^: 

Dog 

Easy 

George 

Item 

First  test  of  tt>e 
boosbng  prin^pte 
Operation  Buster 

Able 

Radioactivity  no 
detected  off 

Baker 

Charlie 

Dog 

Easy 

Operation  Jangie: 

Sugar 

Uncle 

Operation  tumt>ler- 

Snapper 

Abie 

Baker 

Charlie 

Dog 

Easy 

FOK 

George 

How 

Operatkxi  Ivy: 

IMike 

Experimental 
thermonudea 
device 

King 

Operation  Upshot- 
Knothole: 

Annie 

Nancy ..„. 

Ruth 

Dixie 

Ray 

Badger 

Simon 

Encore 

Harry. 

Grabie 

Fired  fro  n  2eOr^ 
gun 

Climax 

Operation  Castle: 

Bravo 


Date 
(GCT) 


07/16/45 


08/05/45 


08/09/45 


06/30/46 
07/24/46 

04/14/48 
04/30/48 
05/14/48 

01/27/51 
01/28/51 
02/01/51 
02/02/51 
02/06/51 

04/07/51 
04/20/51 
05/08/51 
05/24/51 


10/22/51 


10/28/51 
10/20/51 
11/01/51 
11/05/51 

11/19/51 
11/29/51 


04/01/52 
04/15/52 
04/22/52 
05/01/52 
05/07/52 
05/25/52 
06/01/52 
06/05/52 

10/31/52 


11/15/52 


03/17/53 
03/24/53 
03/31/53 
04/06/53 
04/11/53 
04/18/53 
04/25/53 
05/08/53 
05/19/53 
05/25/53 


06/04/53 
02/28/54 


Location 


Alamogordo. 


Japan. 


Japan. 


Bikini. 
Bikini. 

Enewetak. 
Enewetak. 
Enewetak. 

NTS. 
NTS. 
NTS. 
NTS. 
NTS. 

Enewetak. 
Enewetak. 
Enewetak. 
Enewetak. 


NTS. 


NTS. 
NTS. 
NTS. 
NTS. 

NTS. 
NTS. 


NTS. 
fJTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 

Enewetak. 


Enewetak. 


NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 


I^S. 
Bikini. 


ANNOUNCED  United  States  Nuclear 
Tests— By  Date— Continued 


Event  name 

Date 
(GCT) 

Locatkm 

Experimental 
thermonuclear 
device 
Romeo 

03/26/54 
04/06/54 
04/25/54 
05/04/54 
05/13/54 

02/18/55 
02/22/55 
03/01/55 
03/07/55 
03/12/55 
03/22/55 
03/23/55 
03/29/55 
03/29/55 
04/06/55 
04/09/55 
04/15/55 
05/15/55 
05/15/55 

05/14/55 

11/01/55 
11/03/55 

11/05/55 

01/18/56 

05/04/56 
05/20/56 

05/27/56 
05/27/56 
05/30/56 
06/06/56 
06/11/56 
06/11/56 
06/13/56 
06/16/56 
06/21/56 
06/25/56 
07/02/56 
07/08/56 
07/10/56 
07/20/56 
07/21/56 

04/24/57 

05/28/57 
06/02/57 
06/05/57 

06/18/57 
06/24/57 
07/01/57 

07/05/57 
07/15/57 
07/19/57 

Bikini. 

Koon 

Bikini. 

Union 

Bikini. 

Yankee 

Bikini. 

Nectar 

Enewetak. 

Operation  Teapot 
Wasp 

NTS. 

Moth  

NTS. 

Tesia 

NTS. 

Turk 

NTS. 

Hornet 

NTS. 

Bee     

NTS. 

Ess  

NTS. 

Apple-1 

NTS. 

NTS. 

Ha 

NTS. 

Post        

NTS. 

Met 

NTS. 

Apple-2 

Zucchini 

NTS. 
NTS. 

Operation  Wigwam: 
Wigwam 

Pacific. 

North  29  degrees. 
West  126 
degrees 
Project  56: 
Project  56  #1 

NTS. 

Project  56  #2 

NTS. 

Pu  dispersal 
Proiect  56  #3 

NTS. 

Pu  dispersal 
Project  56  04 

NTS. 

Pu  dispersal 
Operation  Redwing: 
L.acrosse 

Enewetak. 

Cherokee 

Bikini. 

First  airdrop  by 
U.S.  of  a 
thermonuclear 
weapon 

Zuni „ 

Yuma 

Bikini. 
Enewetak. 

Erie 

Enewetak. 

Seminole 

Enewetak. 

Flathead „. 

Blackfoot 

Bikini. 
Enewetak. 

Kickapoo 

Enewetak. 

Osage 

Enewetak. 

Inca 

Enewetak. 

Dakota 

Bikini 

Mohawk 

Enewetak. 

/kpache 

Enewetak. 

Navajo 

Bikini. 

Tewa 

Bikini. 

Huron 

Enewetak. 

Project  57: 
Project  57  #1  

Bombing 
range. 

NTS. 

Pu  dispersal 
Operation  P1un*bob: 
Boltznunn 

Franklin 

NTS. 

Lassen 

NTS. 

Radioactivity  not 
detected  off  site 
Wilson 

NTS. 

Priscilla 

NTS. 

Coolomb-A 

NTS. 

Radioactivity  not 
detected  off  site 
Hood 

NTS. 

Diablo 

NTS. 

John 

NTS. 

Announced  United  States  Nuclear 
Tests— By  Date— Continued 


Event  name 


Date 
(GCT) 


Air-to-air  missile 

Kepler 07/24/57    NTS. 

Owens 07/25/57    NTS. 

Stokes 08/07/57     NTS. 

Shasta 08/18/57    NTS. 

Doppler 08/23/57    NTS. 

Franklin  Prima 08/30/57    NTS. 

Smoky 08/31/57    ffTS. 

Galileo 09/02/57    NTS. 

Wheeler 09/06/57    NTS. 

Coulomb-B 09/06/57    NTS. 

Laplace _..   09/08/57     NTS. 

Fizeau 09/14/57    NTS. 

Newton 09/16/57    NTS. 

Whitney 09/23/57    NTS. 

Charleston 09/28/57    NTS. 

Morgan 10/07/57    NTS. 

Project  58: 

Coulomb-C 12/09/57     NTS. 

Operation  Hardtack  I: 
Three  DOO  high-altitude  tests  in  the  Pacific  during 

Hardtack  I  were  conducted  as  Operation 

Newsreel. 

Yucca I  04/28/58  I  Pacific. 

North  12  degrees  37  min..  East  163  degrees  01 

min.  DOD  Event— Operation  Newsreel 


Location 


Cactus 

Fir 

Butternut 

Koa 

Wahoo 

Holly 

Nutmeg 

Yelk>wwood . 

Magrxjlia 

Tobacco 

Sycamore 

Rose 

Umt)rella 

Maple 

Aspen 

Walnut 

Lirxlen 

Redwood 

Elder , 

Oak 

Hfckory 

Sequoia 

Cedar 

Dogwood 

Popular 

Scaevola 

Pisonia 

Juniper .........; 

Olive 

Pine 

Teak 


DOD  Event- 
Operational 
Newsreel 

Quince 

Orange 


DOD  Event- 
Operation 
Newsreel 

Fig 

Operation  Argus: 
Argus  I 


05/05/58 
05/11/58 
05/11/58 
05/12/58 
05/16/58 
05/20/58 
05/21/58 
05/26/58 
05/26/58 
05/30/58 
05/31/58 
06/02/58 
06/08/58 
06/10/58 
06/14/58 
06/14/58 
06/18/58 
06/27/58 
06/27/58 
06/28/58 
06/29/58 
07/01/58 
07/02/58 
07/05/58 
07/12/58 
07/14/58 
07/17/58 
07/22/58 
07/22/58 
07/26/58 
08/01/58 


08/06/58 
08/12/58 


08/18/58 


08/27/58 


Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Enewetak. 
Enewetak.  ■ 
Bikini. 
Enewetak. 
Enewetak. 
Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Bikini. 
Bikini. 
Enewetak. 
Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Bikini. 
Enewetak. 
Bikini. 
Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Johnston  Isl. 
area. 


Enewetak. 
Johnston  Isl. 
area. 


Enewetak. 


South 
Atlantic. 

/Vbout  300  miles  altitude,  South  38.5  deg..  West 
11.5  deg. 

Argus  II 08/30/58     South 

I  I      Atlantic. 
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Announced  United  States  Nuclear 
Tests— By  Date— Continued 


Event  nam* 


Date 
(OCT) 


Location 


At>OMt  300  miles  altitude,  Soutti  49.5  deg..  West 
8.2  da0. 
Argus  IB J  09/06/56  I  South 


H 


Atlantic. 

About  300  miles  altitude,  South  46.5  deg..  West 
9  7deg. 


Operation  Hardtack  Ik 

Eddy _ 

Mora 

Hidalgo 

Quay 

Lea 

Hamilton 

Dona  Ana 

Vesta „ 

.    Hred  in  surfaoa 
structure 

Rio  Airttaa. „ 

Socorro 

Wrangell 

Rushrrwe 

Oberon ., 

NondhMcilwa 


Catron... 

Juno .'. 

Fired  in  surface 

structure 
Radioactivity  not 
detected  oft  site 

Ceres...- 

Radioactivity  not 
datadMl  off  aKa 

Sanfofd 

DeBaca.. 


09/19/56 
09/29/56 
10/05/56 
10/10/56 
10/13/56 
10/15/56 
10/18/56 
10/17/58 


10/18/58 
10/22/56 
10/22/56 
10/22/56 
TO/22/56 


10/24/58 
10/24/58 


10/26/58 


10/26/58 
10/26/58 
10/27/58 
10/29/58 
10/29/58 


Chavez 

Humboldt ...................... 

MaMama 

NoradkMdMly 
mieaao  dataclad 

Sante  Fe. 

Ganymede 

Contained  in 

surface  structur* 
No  radioactive 
release  delected 

Titarta 

Operation  NougaC 

Oarviy  Boy 

DOO  Event 

Crater  diameter  265  fL,  depth  84  It  in  basalt 
Release  of  radioactivity  detected  off  site 
1962  tests  in  Christmas  and  Johnston  Island  areas; 
and  elsewtiere  In  tfw  Pacific,  were  part  of  Oper- 
ation Oominia  IntarmediatB  yield  fw  these  tests 
means  20-1000  M. 


10/30/58 
10/30/56 


10/30/58 
03/06/82 


NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS. 
NTS 
NTS. 


NTS. 
NTS. 
NTS. 
NTS. 
NTS. 


NTS. 
NTS. 


NTS. 


NTS 

NTS. 
NTS. 
NTS. 
NTS. 


NTS. 
NTS. 


NTS. 
NTS 


Adobe 

Operation  Dominic 
Aztec 


Opeistion  Dominic 
Arkansas ;. 

Operation  Dominic 
Questa 


04/25/62 
04/27/62 
04/27/62 
05/04/62 


Christmas  W. 
area. 

Christmas  Isl. 


Christmas  Isl. 
area. 

Christmas  1st. 


Operation  Dominic 

Frigate  Bird 05/06/62    Pacific, 

Operation  Dominic 

North  4  degrees  50  min..  West  148  degrees  25 

am. 
Warfiead  in  missile  launched  from  Polaris 


Yukon.. 


06/08/62    Christmas  Isl. 


Announced  United  States  Nuclear 
Tests— By  Date— Continued 


Everrt  name 


Operation  Dominic 
Mesitia 

Operation  DomMc 
Muskegon 


DM 
(OCT) 


05/09/82 


05/11/62 


Operation  Dominic 

Swordfiah _.|  05/11/62 

Operation  Dominic 

North  31  degrees  14  rrtn..  VVaal  124  degrees  13 


Locatton 


Christmas  Isl. 

area. 

ChrMmaslst. 

Pacifh:. 


Antisubmarine  rocket  (ASROC)  system  proof 
test 


Endno.. 


Operation  Dominic 
Swanee _.. 


Operation  Dominic 
Chetco ~ 


Operation  Dominic 
Tanana 


Operation  Dominic 
Nambe _. 


Operation  Domir^ 
Alma 

Operation  Dominio 
Truckee _.... 


Operatton  Dominic 
Yaao 

Operation  Dominic 
Harlem „. 


Operation  Dominic 
Rinconada 


Operatk>n  Dominic 
Dutee 


Operation  DomMc 
PMit _ 

Operation  Dovninic 
Olo«^ 

Operatton  Dominic 
Bighorn _. 

Operation  Dominic 
Bluestor«e _ 


05/12/62 
05/14/62 
05/19/62 
05/25/62 
05/27/62 
06/06/62 
06/09/62 
08/10/62 
06/12/62 
06/15/62 
06/17/62 
06/19/62 
06/22/62 
06/27/62 
06/30/62 


Christmas  Isl. 
area. 

Christrrws  Isi. 
area. 

Christmas  laL 
area. 

Christmas  M. 

area. 

Christmas  Isl. 


Christmaalsl. 

area. 

Christmas  laL 


Christmas  Isl. 

Christmas  Isl. 

area.  ~ 

Christmaa  Isl. 
area. 

Christmas  Isl. 


Christmas  Isl. 
area. 

Chnstmas  Isl. 


Christmas  IsL 

area. 

Christmas  Isl. 


Operation  Dominic 
Operation  Storaic 
Sedan „...  07/07/62     NTS 

Excavation  axperimertt 

Crater  1280  ft  diam.,  320  ft  deep 

Thermonuclear  devk« 

Release  of  radioactivity  detected  off  site 
Four  OOD  weapons  effects  tests  at  NTS  in  July  of 

1962  were  conducted  as  Operation  Sunbeam 
Uttle  FeRar  H J  07/07/62  I  NTS 

SUglitly  above  ground 

DOO  Event— Operation  Sunbeam 

Radioactivity  not  detected  off  site 
Five  DOO  high-altitude  weapons  effects  tests  were 
conducted  during  Operation  DomirTic  as  Operation 
Fishbowl 

Starfiah  Prima. |  07/09/S2  |  Johnaton  Isi. 


I'  07/09/S2  I 


Announced  United  States  Nuclear 
Tests— By  Date— Continued 


Event  name 


Data 
(OCT) 


LiMation 


DOD  Event— Operation  Fishbowl 
High  altitude— 400  kilomelars 
Sunset 07/10/62 


Operatkxi  Dominic 
PamMco «.. 


operation  Dominic 
Johnie  Boy 


07/11/62 


07/11/62 


Christmas  Isl. 


Chnstmas  Isl. 


Christmas  Isl 


Slightly  below  ground 

DOD  Event— Operatk}"  Sunbevn 

Release  of  radioactivity  detected  off  site 

Small  Boy I  07/14/62  I  NTS 

Slightly  above  ground 

DOO  Event— Operatkxi  Sunbeam 

Release  of  radioactivity  detected  oH  stta 

Uttle  Feller  I i  07/17/62  TnTS 

Slightly  above  grtxirtd 

OOD  Event— Operation  Sunbeam 

Release  of  radioactivity  delected  Oh  site 

Androscoggin 10/02/62 


Operation  Dominic 
Bumping 

Operation  Dominic 
Chama _ 


Operatkxi  Dominic 
Checkmate 


DOO  Event— 

Operatkx) 

Fishbowt 
High /Utitude— tens 

of  kikxneiera 
Bluegitl  3  Prime 

DOO  Evem- 
Operatkxi 
Fiahbowl 
High  Altitude— lens 
of  kikxneters 

Calamity 

OperatkX)  Dominic 
Housatonic 

Operatkxi  Dominic 
Kingfish 


10/06/62 


10/16/62 


10/20/62 


DOD  Event— 

Operalkxt 

Fishbowl 
High  Altitude— lens 

of  kikxneters 
Tightrope 


10/26/62 


10/27/62 
10/30/62 

11/01/62 


11/04/62 


Johnalonlsl. 


Isl. 


Johnalon  Isl. 


Isl 


'-»--■■  a-i  -    1^ 
JurWIMDn  W. 


NTS 


W 


Johnston  M. 


Johnston  Isl. 


DOO  Event- 
Operation 
Flshtx>wl 
High  Altitude— tens 
of  kilometers 

Four*  storage  and  transportation  tests  on  the  (tomb- 
ing range  durmg  May  arxl  June  1963  were  con- 
ducted as  the  ioim  US-UK  Operatkxt  Roller  Coast- 
er 


Double  Tracks 

Operation  Roller 

Pudiaperaal 
R8dk>aclivity 
detected  off  site 
Clean  State  I - 


05/15/63 


05/2S/63 


Bombir>g 


45926 
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IMI 


Announced  United 
Tests— By 


Event  name 


Operation  Rolle< 

Coaster 
Pu  dispersal 
Radioactivity 

detected  off  s)e 
Clean  Slate  I 

OperatKXi  Roliet 

Coaster 
Pu  dispersal 
Radioactivity 

detected  off  s|e 
Clean  Slate  III . 

Operation  Roller 

Coaster 

Pu  dispersal 

Radioactiviiy 

detected  off  ste 

Operation  Whetston< 

Palanquin 

Release  of 
radioactivity 
detected  off  $(e 
Operation  Crosstie: 

Cabriotet 

Release  of 
radioactivity 
detected  off  sfe 

Buggy 

Row  charge 
experiment- 
simultaneous 
detonations 
Release  of 
radioactivity 
detected  off  s^e 
Operation  Bowline: 

Schoor^er 

Release  of 
radioactivity 
detected  off  site 


fi  re 


Dated:  August  2t.  1991. 
William  P.  Barr, 

Acting  Attorney  General. 
(FR  Doc.  91-21051 

BIUJNO  CODE  441(Mll-M 


DEPARTME^r^ 
HUMAN 


Medicare  Program 
Medicare  Econ<  >mic 


agency:  Health 

Administration 
ACTION:  Proposed 


summary: 

Medicare 
services  under 
based  on  a  fee 


States  Nuclear 
Date— Continued 


Date 
(OCT) 


Location 


05/31/63 


06/09/63 


04/14/65 


01/26/68 


03/12/68 


12/08/68 


Bombing 
range. 


Bomtiing 
range. 


NTS. 


NTS. 


NTS. 


NTS. 


Filed  9-6-91;  8:45  am] 


I  >F  HEALTH  AND 


SERVIQES 

Health  Care  Rrlancing  Administration 

42  CFR  Part  40< 
[BPD-655-P] 
RIN  0938-AE54 


Revision  of  the 
Index 


Care  Financing 
HCFA),  HHS. 
rule. 


Begir  ning  January  1, 1992, 
paymi  nts  for  physicians' 
p  art  B  will  be  made 
s  :hedule.  Annual 


updates  of  the  conversion  factor  used  in 
the  fee  schedule  will  be  based  in  part  on 
the  Medicare  Economic  Index  (MEI). 
Before  January  1, 1992,  Medicare 
payments  for  physicians'  services  under 
part  B  are  limited  by  capping  prevailing 
charges  using  the  MEI,  which  has  not 
undergone  a  major  methodological 
revision  since  its  adoption  in  1975.  This 
proposed  rule  would  revise  the  method 
used  to  calculate  the  MEI  in  order  to 
more  accurately  reflect  year-to-year 
economic  changes  affecting  the  cost  of 
providing  physicians'  services,  thus 
ensuring  that  Medicare  payments  for 
those  services  do  not  increase  more  than 
is  justified. 

DATES:  To  assure  consideration, 
comments  must  be  received  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  8, 
1991. 

ADDRESSES:  Mail  comments  to  the 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  attention:  BPD-655-P,  P.O. 
Box  26676,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.  SW., 

Washington,  DC,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  In 
commenting,  please  refer  to  file  code 
BPD-655-P.  Comments  received  timely 
v/ill  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5,  p.m.  (phone: 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Weintraub,  (301)  966-4498. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Before  January  1, 1992,  payment  imder 
Medicare  Part  B  for  physicians'  services 
is  based  on  a  reasonable  charge  that, 
under  section  1842(b)  of  the  Social 
Security  Act  (the  Act),  may  not  exceed 
the  lowest  of  the — 

•  Physician's  actual  charge  for  the 
service; 

•  Physician's  customary  charge  for 
the  service;  or 


•  Prevailing  charges  of  physicians  for 
similar  services  in  the  locality. 

Section  1842(b)(3)  of  the  Act  and 
regulations  at  42  CFR  405.504(a)(3)(i) 
require  that  the  local  prevailing  charge 
for  a  physician's  service  not  exceed  th** 
level  in  effect  for  that  service  in  the 
locality  determined  for  the  fiscal  year 
ending  on  June  30, 1973,  except  to  the 
extent  justified  on  the  basis  of 
appropriate  indicators  of  economic 
change. 

Since  1975  we  have  made  the 
adjustment  for  economic  change 
provided  in  the  law  by  means  of  a 
measure  called  the  Medicare  Economic 
Index  (MEI).  The  MEI  ties  increases  in 
Medicare  prevailing  charges  subsequent 
to  1973  to  increases  in  physicians' 
practice  costs  and  general  wage  rates 
throughout  the  economy,  relative  to  the 
base  year,  which  is  1971.  The  MEI  was 
first  published  in  the  Federal  Register  on 
June  18, 1975  (40  FR  25446),  became 
effective  for  services  furnished  on  or 
after  July  1, 1975,  and  has  been 
calculated  annually. 

Congress  mandated  the  MEI  as  part  of 
the  1972  Amendments  to  the  Social 
Security  Act  (Pub.  L.  92-603).  Although 
Public  Law  92-603  did  not  specify  the 
particular  type  of  index  to  be  used,  the 
present  form  of  the  MEI  follows  the 
recommendations  outlined  by  the 
Senate  Finance  Committee  in  its  report 
accompanying  the  legislation,  in  that  it 
attempts  to  present  an  equitable 
measure  for  changes  in  the  costs  of 
physicians'  time  and  the  operating 
expenses  of  physicians  (S.  Rep.  No. 
1230,  92nd  Cong.,  2d  Sess.  190-192 
(1972)). 

Section  6102  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L.  101- 
239)  amended  the  Act  by  adding  a  new 
section  1848,  which  sets  forth  provisions 
governing  Medicare  payment  for 
physicians'  services  provided  oh  or  after 
January  1, 1992.  Section  1848— 

•  Replaced  the  reasonable  charge 
payment  mechanism  with  a  new  fee 
schedule  for  physicians'  services; 

•  Prescribed  a  process  for 
establishing  volume  performance 
standard  rates  of  increase  for 
physicians'  services  expenditures;  and 

•  Replaced  the  "maximum  allowable 
actual  charge"  (which  limits  the  total 
amounts  that  nonparticipating 
physicians  may  charge  Medicare 
beneficiaries  for  covered  services)  with 
a  new  "limiting  charge." 

A  separate  proposed  rule  is  being 
developed  to  describe  the  new  Medicare 
fee  schedule  and  other  related  issues. 
The  Medicare  fee  schedule  will  be 
comprised  of  three  basic  elements — the 
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relative  value  unit  for  each  service,  a 
geographic  adjustment  factor,  and  a 
national  conversion  factor.  Beginning 
with  calendar  year  1991,  section 
1848(d)(2)  of  the  Act  requires  the 
Secretary  to  recommend  to  Congress  by 
April  15  of  each  year  an  update  to  the 
fee  schedule  conversion  factor  for  the 
following  calendar  year.  In  makirig  the 
recommendation,  the  Secretary  is 
required  to  consider  the  increase  in  the 
MEI,  the  percentage  increase  in 
aggregate  expenditures  for  physicians' 
services  in  the  first  preceding  fiscal  year 
over  the  second  preceding  fiscal  year 
compared  to  the  performance  standard 
rate  of  increase  set  for  the  first 
preceding  fiscal  year,  access  to  services, 
changes  in  volume  and  intensity  of 
services,  and  other  factors  he  or  she 
considers  appropriate. 

Congress  may  choose  to  adopt  the 
Secretary's  recommendation,  enact 
some  other  update  amount,  nor  not  act 
at  all.  If  Congress  does  not  act,  the 
annual  update  is  set  according  to  a 
"default"  mechanism  in  the  law.  The 
law  states  that  the  update  must  equal 
the  percentage  increase  in  the 
"appropriate  update  index"  (that  is,  the 


MEI)  adjusted  by  the  amount  the  annual 
expenditure  increase  for  the  first  fiscal 
year  preceding  the  recommendation  was 
greater  or  less  than  the  performance 
standard  rate  of  increase  for  that  fiscal 
year.  When  the  default  mechanism  is 
used  and  the  performance  standard 
exceeded,  the  law  provides  that  the 
maximum  reduction  in  the  MEI  in 
accordance  with  the  performance 
adjustment  will  be  2  percent  for  1992 
through  1993,  2.5  percent  for  1994 
through  1995,  and  3  percent  thereafter. 

The  current  MEI  represents  a 
weighted  sum  of  price  changes  for 
various  inputs  needed  to  produce 
physicians'  services.  Since  its  inception, 
it  has  consisted  of  two  principal 
components,  or  expense  categories.  One 
measures  changes  in  general  earnings 
levels  applied  to  the  physicians'  net 
income  portion,  and  the  other  reflects 
changes  in  physicians'  practice 
expenses.  These  two  categories  have 
been  given  weights  of  60  percent  and  40 
percent,  respectively,  represeriting  an 
average  division  of  physicians'  gross 
revenues  between  net  income  and 
practice  expenses.  Changes  in  general 
earnings  levels  are  measured  using  the 


rate  of  increase  in  average  weekly 
earnings  of  nonagricultural  production 
and  nonsupervisory  workers  in  the 
overall  economy,  as  measured  by  the 
Bureau  of  Labor  Statistics  (DLS).  The 
general  earnings  portion  of  the  MEI  is 
further  adjusted  for  changes  in  worker 
productivity  for  the  nonfarm  business 
sector.  The  productivity  adjustment  is 
discussed  in  greater  detail  in  section 
III.F.  of  this  preamble. 

The  physicians'  practice  expense 
portion  of  the  MEI  currently  consists  of 
six  categories: 

•  Wages  and  salaries  for 
nonphysician  employees. 

•  Office  space. 

•  Drugs  and  supplies. 

•  Professional  liability  insurance 
premiums. 

•  Automobile  expenses. 

•  All  other  miscellaneous  expenses. 
Each  of  these  categories  is  assigned  a 
weight  based  on  a  special  HCFA  study 
of  physicians'  revenues  and  expenses. 
(Health  Care  Financing  Administration. 
Medicare  Program:  Federal  Register, 
Vol.  51,  No.  154,  August  11, 1986.  28775.) 
Table  1  shows  the  weights  and  price 
proxies  for  the  current  MEI. 


Table  1  .—Current  Medicare  Economic  Index  Expenditure  Categories,  Weights,  and  Price  Proxies 


Expense  category 


Weight' 
(percent) 


Price  proxy 


Total 

1 .  General  earnings  (net  incorne) . 

2.  Physician  practice  expense.. 

a.  Nonphysician  employees.. 

b.  Office  space 

c.  Drugs  and  supplies . 

d.  Malpractice  insurance . 


e.  Automobile.. 
(.  Other 


100.0 

60.0 

40.0 

18.8 

9.2 

3.6 

4.0 

2.8 
1.6 


Average  weekly  earnings,  production  and  r>onsupervisory  workers.' 

Average  hourly  earnings,  finance,  insurance,  and  real  estate. 
CPI-W  housing. 
PPI  drugs  and  pharmaceuticals. 

HCFA  survey,  char)ge  in  average  premiunts  tor  SIOO.OOO/SSOO.OOO  pro- 
fessional liatxlity  coverage,  9  ma)0r  insurers. 
CPI-W  private  transportation 
CPI-W.  all  items. 


■  Source:  Health  Care  Financing  Administration,  Medk^re  Program:  Federal  Register,  vol  51,  No.  154.  August  11,  1986.  2877S. 
'  Net  of  change  in  annual  output  per  hour  to  exclude  changes  in  economy-wxje  labor  productivity. 


Although  the  subcategory  cost 
weights  comprising  the  physicians' 
practice  expense  category  of  the  MEI 
have  been  revised  periodically  in 
updating  the  index,  the  overall  category 
weight  has  been  fixed  at  40  percent 
since  the  MEI  was  first  adopted.  In 
addition,  the  expense  categories  and 
price  proxies  created  in  1975  have 
remained  unchanged  with  one 
exception — the  addition  of  a  category 
for  physicians'  professional  liability 
insurance  premium  expenses.  This 
category  is  discussed  in  section  III.E.5  of 
this  preamble. 

For  a  given  12-month  period,  or  fee 
screen  year  (FSY),  the  rate  of  increase  in 
the  MEI  is  the  change  in  the  index  value 
for  a  prior  12-month  period  ending  6 
months  before  the  beginning  of  the  FSY. 


For  example,  when  the  FSY  begins  on 
January  1,  the  increase  in  the  MEI  is 
measured  using  the  change  in  the  index 
values  from  the  12-month  period  ending 
June  30  preceding  the  beginning  of  the 
FSY.  Historical,  rather  than  forecasted, 
changes  in  the  MEI  have  been  used  to 
limit  increase  in  physicians'  prevailing 
charge  limits,  based  on  the  Senate 
Finance  Committee's  intent  that  such 
increases  should  follow,  rather  than 
lead,  inflation.  Until  1987,  the  current 
MEI  was  a  cumulative  index  with  a 
value  which,  at  any  given  time, 
depended  on  the  calculations  of 
previous  years.  Thus,  any  changes  in  the 
index,  such  as  historical  data  revisions, 
or  the  addition  of  a  category  for 
physicians'  malpractice  insurance  costs, 
or  the  periodic  reweighting  of  the  six 


categories  which  comprise  the 
physicians'  practice  expense  portion  of 
the  measure,  or  proposed  changes  in  the 
price  proxies,  required  recomputing  the 
MEI  back  to  its  1971  base  period.  'This 
recalculation  from  the  base  year  to  the 
current  year  insured  that  the  MEI  was 
defined  consistently  over  time,  and  that 
year-to-year  comparisons  were  valid. 

In  the  August  11, 1996,  Federal 
Register  (51  FR  28766).  HCFA  proposed 
that  the  MEI  be  revised  to  reflect 
physicians'  office  space  and 
miscellaneous  expenses  more  accurately 
by  substituting  revised  price  proxies.  For 
the  price  proxy  for  physicians'  office 
space,  HCilFA  proposed  thai  the 
residential  rent  index  subcomponent  of 
the  housing  component  replace  the 
mortgage  interest  subcomponent  for  the 


45928 


Federal  Register  /  Vol.  56.  No.  174  /  Monday,  September  9.  1991  /  Proposed  Rules 


years  in  which  th(  i 
of  the  CPI  did  not 
of  rental  equivale^ 
professional 
replacing  the  CPI 
urban  wage 
workers,  with  the 
measure  of  the 
broader  populatia  n 
that  these  revisioi  is 


1  expeises, 


I  eame  re 


CFI 


t^e 


tie 


99-,  «9: 


in  a  more  appropif  ate 
accurate  MEL 

As  a  result  of 
Omnibus  Budget 
1986  (Public  Law 
1986,  our  propose! 
were  not  im.pleme  ited 
509  contained  sevfe 
directly  affected 
future  updates  of 
of  Public  Law 

•  Established 
in  the  MEl  for  FS1 
(section  9331(c)(1) 

•  Prohibited  re' 
substitute  a  renta 
subcomponent 
component  of  the 
before  January  1, 
9331(c)(2)); 

•  ForFSYsafte 
the  MEI  be  revise( 


housing  component 
incorporate  a  measure 
ce.  For  "other" 

.  HCFA  proposed 
W,  a  CPI  series  for 

and  clerical 
CPI-U  series,  a 
that  includes  a 
base.  We  beheved 
would  have  resulted 
and  technically 


enactment  of  the 
I  econciliation  Act  of 
I  9-509)  on  October  21, 
revisions  to  the  MEI 
.  Public  Law  99- 
al  provisions  that 
1987  MEI  as  well  as 
he  index.  Section  9331 


tlie 


percentage  increase 
1987  at  3.2  percent 


wi  h 


ising  the  MEI  to 
equivalence 
in  the  housing 
!^PI  for  any  period 
985  (section 


ur  til  i 


ai  d 

9BC 


year  economic 
9331(c)(3)); 

•  Required  the 
consultation  with 
conduct  a  study  o 
the  MEI  appropria^i 
reflects  economic 
provision  of  physi 
Medicare  beneficife 
9331(c)(4)):  and 

•  Prohibited 
in  effect  for 
October  1, 1985 
the  aforementione  i 
permitted  revision 
provided  notice 
public  comment  ( 

The  allowed 
the  MEI  have  beer 
Congress  for  Apri 
December  1991. 
through  December 
increase  was  3.6 
care  services  and 
services.  From 
March  31, 1990, 
percent  for  primar^ 
percent  for  other 
1990  through 
increase  for 
set  at  the  N!EI 
other  services.  Thi  i 
April  1, 1990  was 
January  1, 1991 
1991,  the  MEI 


1987,  required  that 
to  reflect  year-to- 
chinges  (section 


I  lecretary,  in 
ippropriate  experts,  to 
the  extent  to  which 
e!y  and  equitably 
:hanges  in  the 

liians'  services  to 
ries  (section 


re\lising  the  methodology 
calculating  the  MEI  as  of 

after  completion  of 
study,  and  then 
only  after  HCFA 

the  opportunity  for 
ction  9331(c)(5)). 

increases  in 
prescribed  by 
1988  through 

April  1, 1968 
31. 1988.  the  MEI 
percent  for  primary 
percent  for  other 
Janjuary  1, 1989  through 
MEI  increase  was  3 
care  services  and  1 
/ices.  From  April  1, 
Decehiber  31, 1990,  the 


pel  centage  i 


From , 


thi. 


servi 


mci  ease  , 


pnmary  care 
other  services 


primary  care  services  was 
and  2  percent  for 
MEI  increase  for 
.2  percent.  From 
thi  ough  December  31. 
men  tase  was  2  percent  for 
services  and  0.0  percent  for 


n.  Public  Comments  on  Revising  the 
MEI 

In  conformance  with  the  provisions  of 
sections  9331(c)  (4)  and  (5)  and  Public 
Law  99-509.  which  require  a  study  of  the 
MEI  and  a  notice  and  opportunity  for 
public  comment  before  revision  of 
methodology  for  calculating  the  MEI, 
and  in  order  to  obtain  a  broad  range  of 
views  on  potential  improvements  in  the 
MEI,  HCFA  sponsored  a  conference  that 
was  held  on  March  19, 1987,  in 
Washington,  DC.  Participants  included 
representatives  from  the  Federal 
government,  the  Physician  Payment 
Review  Commission,  the  American 
Medical  Association  (AMA),  and 
several  consulting  firms.  The 
workshop's  participants  discussed  a 
wide  range  of  topics  and.  though  they 
did  not  reach  a  consensus  on  specific 
modifications  to  the  MEL  they  did  agree 
that  the  following  issues  might  be 
considered  in  any  proposed  revision  of 
the  index: 

•  Adoption  of  a  specific  type  of  index 
for  developing  the  MEI  (for  example. 
Laspeyres,  Paasche,  etc.). 

•  Use  of  more  current  data  to  develop 
reweighted  expense  categories. 

•  Development  of  revised  expense 
categories  that  more  accurately  reflect 
physicians'  and  nonphysicians"  inputs  in 
providing  services. 

•  Selection  of  appropriate  price 
proxies  for  monitoring  the  rate  of  price 
change  in  each  expense  category. 

•  Development  of  a  revised  method  to 
reflect  productivity  changes  in  a  new 
MEL 

Each  of  these  issues  is  addressed 
below  in  our  reassessment  of  the  MEI. 

III.  Proposed  MEI  Methodology 

A.  Adoption  of  a  Specific  Type  of  Index 

The  two  traditional  index  formulas 
used  to  express  comparisons  and  to 
measure  change  are  the  Laspeyres  and 
Paasche  indexes.  In  slightly  different 
ways  these  two  indexes  answer  the 
question  of  how  much  goods  and 
services  cost  today,  as  compared  with 
the  cost  in  a  base  period.  The  Laspeyres 
index  measures  the  cost  of  the  package 
of  goods  and  services  actually  bought  in 
the  base  period,  while  the  Paasche 
index  measures  the  cost  of  the  package 
actually  bought  in  the  current  period. 

The  current  MEI  does  not  follow  the 
form  of  either  a  traditional  Laspejoes.  or 
a  Paasche  price  index  precisely.  A 
Laspeyres  index  has  fixed  base  year 
expenditure  weights.  However,  the 
"relative  importance"  of  each 
expenditure  category  changes  over 
times  as  the  price  proxies  for  these 
categories  change  at  different  rates.  The 
relative  importance  can  be  thought  of  as 


a  cost  weight  adjusted  for  relative  price 
changes,  that  is,  a  base  year  cost  weight 
cumulatively  adjusted  for  the  different 
relative  rates  of  price  growth  for  each 
cost  category  in  the  input  price  index 
from  the  base  year  to  the  present  year. 
Expenditure  categories  and  relatively 
higher  price  increases  over  time  have 
higher  relative  importance  values.  The 
relative  importance  values  thus  reflect 
differences  in  the  inflation  rates  of 
different  cost  components.  However,  the 
current  MEI  holds  the  relative 
importance  values  of  the  physicians' 
practice  expense  (40  percent)  and 
general  earnings  (60  percent) 
components  at  base  year  weights, 
regardless  of  any  difference  in  rates  of 
change  for  physicians'  practice  expenses 
and  general  earnings  price  proxies. 

In  addition,  the  current  MEI  is  unlike  a 
Paasche  index,  in  which  revised 
expenditure  weights  are  computed  each 
time  the  index  is  recalculated  (for 
example,  annually,  quarterly,  etc.). 
While  the  MEI's  weighting  methodology 
may  not  be  a  sufficient  reason  for 
revising  the  index,  adoption  of  a  more 
traditional  price  index  would  improve 
the  ability  of  all  concerned  to  know  how 
much  increases  in  physicians'  charges 
reflect  changes  in  the  prices  of  inputs 
required  to  produce  physicians'  services. 

There  are  practical  reasons  for 
choosing  the  Laspeyres  format.  For  a 
Paasche  index,  new  weights  are 
required  for  each  unit  of  time  for  which 
the  measure  is  computed.  Adopting  a 
Paasche  index  means  that  each  quarter, 
for  example,  one  must  incur  the  expense 
and  effort  of  creating  new  weights 
because  the  weights  change  each  time 
the  Paasche  is  computed.  This  type  of 
index  makes  it  difficult  to  separate 
increases  in  production  costs  due  to 
changes  in  prices  of  inputs  and  changes 
in  quantities  of  inputs.  A  Laspeyres 
physicians'  input  price  index  would  give 
a  better  measure  of  "pure"  price 
increases  for  inputs  into  physicians' 
care,  that  is,  how  much  the  cost  of 
producing  care  increased  due  to  price 
increases  in  a  fixed  quantity  and  mix  of 
production  inputs.  HCFA's  current  input 
price  indexes  for  hospitals,  home  health 
agencies,  and  skilled  nursing  facilities 
are  all  Laspeyres  indexes. 

A  traditional  Laspeyres,  or  fixed- 
weight,  input  price  index  is  constructed 
as  follows.  First,  a  base  period  is 
selected.  For  example,  for  the 
prospective  payment  system  hospital 
input  price  index,  the  base  period  is 
1987.  Next,  a  set  of  cost  categories,  such 
as  food,  fuel,  and  labor,  are  identified 
and  their  base  year  expenditure  levels 
determined.  The  proportion  or  share  of 
total  expenditures  accounted  for  by 
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specific  spending  categories  is 
calculated.  These  proportions  are  called 
cost  or  expenditure  weights.  Finally,  a 
price  proxy  is  selected  to  match  each 
expenditure  category.  The  purpose  of 
the  price  proxy  is  to  measure  the  rate  of 
price  change  for  each  e"<penditure 
category  over  time.  The  price  proxy 
index  for  each  spending  category  is 
multiplied  by  the  expenditure  weight  for 
that  category.  The  sum  of  these  products 
(weights  multiplied  by  price  indexes] 
over  all  cost  categories  yields  (he 
composite  input  price  index  for  any  time 
period,  usually  a  calendar  or  fiscal  year. 
The  percent  change  in  the  input  price 
index  is  an  estimate  of  price  change 
over  lime  for  a  fixed  quantity  of  goods 
and  services  purchased  by  a  provider. 

A  Laspeyres  input  price  index  is 
described  as  a  fixed-weight  index 
because  it  answers  the  question  of  how 
much  more  it  would  cost  at  a  later  time 
to  purchase  the  same  mix  of  goods  and 
services  that  was  purchased  in  the  base 
period.  The  effects  on  total  expenditures 
resulting  from  changes  in  the  quantity  or 
mix  of  goods  and  services  purchased 
subsequent  to  the  base  period  are  not 
measured  by  a  fixed  weight  index.  For 
example,  widespread  shifting  of  the  site 
of  a  particular  type  of  physicians'  care 
from  a  hospital  inpatient  setting  to  an 
office  might  change  the  mix  and  volume 
of  physicians'  inputs  over  time. 
However,  a  Laspeyres  input  price  index, 
with  its  fixed  base  year  weights,  would 
not  reflect  these  changes  until  the 
measure  is  rebased,  that  is,  until  revised 
input  cost  weights  are  developed.  The 
characteristic  of  a  fixed  weight  index 
which  ignores  the  possibility  of 
substituting  cheaper  inputs  for  more 
expensive  inputs  is  sometimes  called 


"substitution  bias".  It  is  for  both 
changes  in  practice  patterns  and 
substitution  bias  that  base  year  weights 
must  be  updated  periodicaUy. 

B.  Use  of  More  Current  Data 

The  expenditure  weights  that 
con^prise  the  physicians'  expense 
portion  of  the  current  MEI  were 
developed  from  a  special  study 
conducted  by  a  contractor  for  HCFA  in 
1982.  The  study  was  based  on  a  national 
sample  representing  the  distribution  of 
non-Federal  physicians  in  the  United 
States,  and  it  relied  on  available 
expense  data  for  calendar  year  1977. 
Because  these  data  no  longer  reflect 
current  physicians'  practices  in 
purchasing  goods  and  services, 
especially  in  light  of  changes  associated 
with  the  onset  of  the  Medicare 
prospective  payment  system,  we  believe 
use  of  more  recent  data  is  appropriate. 

In  developing  the  revised  MEI,  two 
major  data  sources  were  available  for 
estimating  a  current  set  of  weights  or 
cost  shares:  The  AMA  Socioeconomic 
Monitoring  System  (SMS)  Survey 
(Center  for  Health  Policy  Research, 
AMJK..,  "Physician  Marketplace 
Statistics,  Fall  1990,"  M.  Gonzalez,  ed. 
1990)  and  the  Medical  Economics  survey 
of  practice  expenses  and  earning 
(Holoweiko,  "Practice  Expenses  Take 
the  Leap  of  the  Decade,"  vol.  67,  no.  22, 
Medical  Economics,  p.  98  (1990)).  Both 
the  AMA  and  Medical  Economics 
surveys  are  samples,  but  only  the  AMA 
survey  is  a  stratified  random  sample 
that  is  statistically  representative  of 
non-Federal  physicians  (excluding 
residents)  in  the  United  States.  The 
AMA  data  is  presented  as  both  means 
(averages)  and  medians,  whereas  the 


Medical  Economics  data  is  only 
presented  as  medians. 

Due  to  the  superior  representativeness 
of  the  AMA  sample  and  the  availability 
of  means,  we  chose  to  use  the  AMA 
data  for  developing  the  main  weights 
(cost  shares)  for  the  revised  MEI.  We 
also  used  data  from  Medical  Economics 
and  from  a  special  study  conducted  by 
HCFA's  Office  of  the  Actuary  to 
supplement  the  AMA  data  when  we 
needed  additional  detail  in  cost 
categories. 

C.  Development  of  Revised  Expense 
Categories 

Several  criteria  were  used  for 
choosing  the  number  and  composition  of 
alternative  expenditure  categories  in  the 
revised  MEI.  First,  the  categories  should 
be  mutually  exclusive  of  each  other  and 
exhaustive  of  all  cost  components. 
Second,  the  makeup  of  expense 
categories  should  be  homogeneous 
within  categories  and  heterogeneous 
among  categories.  Third,  the 
composition  of  expense  categories 
should  correspond  to  specific  available 
price  indexes;  that  is,  the  categories 
should  be  chosen  to  map  into  the 
relevant  price  data  series.  Fourth,  the 
number  of  expense  categories  should  be 
large  enough  to  accurately  capture  the 
separate  inflationary  processes  affecting 
total  practice  costs,  but  not  so  detailed 
or  disaggregated  that  reliable  data  are 
not  available  for  validly  delineating  the 
cost  shares.  Fifth,  preference  should  be 
given  to  obtaining  the  cost  shares  from  a 
single  data  source  to  the  extent  this  is 
feasible.  Choosing  the  number  and 
composition  of  expense  categories 
involves  making  tradeoffs  among  the 
five  criteria  listed  above. 


Table  2.— Proposed  Medicare  Economic  Index  Expenditure  Categories,  Weights  and  Price  Proxies 


Expense  category 


Total 

1 .  Pttysician's  own  6me  (net  income,  eeneral  earnings) . 

a.  Wages  and  salaries 

b.  Fringe  tjenefits „ 

2.  Practice  expenses _ 

a.  Nonphysician  employee  compensation . 

1.  Wages  and  salaries...- „ 


2.  Fringe  benefits . 

b.  Office  expenses 

c.  medical  nnateriais  and  suppiiae.. 


d.  Professional  liability  insurar«ce . 


e.  Medical  equipment 

f.  Other  professional  expenses . 

1 .  Automobile 

2.  Oltwf- 


Weights 
(1969) '  » 
(percent) 


100.0 
54.2 
4S.3 

e.s 

4S.9 
16.3 
13.8 

2.S 

10.3 

5.3 

4.8 

2.3 
6.9 
1.4 
5.5 


Price  proxy 


Average  fyxirfy  earnings,  total  private  nonfarm.* 
Employmerrt  Cost  lf>dex.  benefits,  private  nor.farm.' 


Employment  Cost  Index,  wages  and  salaries  weighted  lor  occupational 

mix  of  nonphysician  employees  ' 
E(T>p(oyment  Cost  Index,  benefits,  white  collar.' 
CPt-U  Hoowng. 
PPI   Ethical   drugs,   PPI   Surgical  appliances   and   supplies,   and  CPI-U 

Medical  equipment  and  supplies  (equally  weigtited). 
HCFA  survey,  ctiange  in  average  premiums  for  $100,000/$300.000  pro- 

fen«or«l  Habdrty  coverage  among  9  maior  insurer*. 
PPI  Medical  instruments  and  equtpnwnt. 

CPI-U.  Private  transportation. 
CPMJ  AN  Items  lees  lood  and  energy. 


'  Sources:  Martin  L.  Gonzalez,  ed.:  Physician  Marketplace  Statistics,  Fall.  1990.  Center  lor  Health  Policy  Research,  Chicaoo,  American  Medical  Association,  1990; 
Mark  Hotoveiko,   "Practice  Expenses  Take  the  Leap  ol  the  Decade."  Medical  Economics.  November  12,  1990;  and  HCFA.  Office  of  the  Actuary,  special  stuay. 
*  Due  to  rounding,  weights  may  not  sum  to  100.0%. 
»  Net  of  change  in  ten-year  moving  average  of  output  per  man-hour  to  exclude  changes  in  economy-wide  labor  productivity. 


IMI 
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In  developing  th 
used  data  from  the 
physician  net  incoi  ne 
expenses  to  weigh 
expenditure  categc 
categories,  shown 
physicians'  net  incpme 
reflecting  physicians 
nonphysician  payr  )11 
medical  supplies, 
insurance,  medical] eq 
professional 
major  categories 
proportion  each  represents 
practice  expenses 


expen  ses 


ve 


revised  MEI,  we 
AMA  on  mean 

and  professional 
seven  major 
ries.  These 
n  table  2,  include 
(primarily 
time), 

office  expenses, 
I^ofessional  liability 
uipment,  and  other 

For  the  seven 
determined  the 
of  total 
or  self-employed 


Table  3.— Curr  ;nt  and  Proposed  Medicare  Economic  Index:  Expenditure  Categories  and  Their  Associated  Weights 


I  salarnis 


exp  »nse . 


salpries . 


Total 

Physician's  own  time  ^neral  earnings) . 

a.  Wages  and  '. 

b.  Fnnge  t>enefits . 
Ptjysictan  practice  ( 

a.  Nonphysician  employee  compensation . 

(1)  Wages  and  : 

(2)  Fringe  twnefits .. 
Otiice  expenses.. 
Medical  matenals  i 
Professional  I 
Medical  equtpniefit . 
Other  professional  ( 

(1)  AutorTK>bile . 

(2)  Other 


arxl  supplies.. 
insurance... 


Caie 


•  Source:  Health 
»  Sources:  Martin  L 
1990.  Martt  Holowe<l(0, 
'  Due  to  Rounding, 


D.  Selection  ofPn'c  ?  Proxies 

After  the  1989 
revised  MEI  were 


coi  t 


S  6S  < 


appropriate  proxies 
of  price  change  for 
category  were 
indicators  consi 
data  and  are 
following  five  cate^ries 

•  Producer  Price 
are  used  to  measuri 
goods  sold  in  other 
They  are  the  prefer^bl 
physicians'  purcha 
level.  These  indexe  i 
weight,  measure 
producer  or  intermediate 
production. 

•  Consumer  Prici  i 
CPIs  measure  chan;  le 
final  goods  and 
consumers.  Similar 
indexes,  they  are  fi 
Because  they  may 
price  changes  facec 


physicians,  including  net  income.  These 
proportions  represent  the  major 
expenditure  weights  for  constructing  a 
revised  MEI.  Three  of  these  major 
categories  (physicians'  net  income, 
nonphysician  payroll,  and  other 
professional  expenses)  were 
disaggregated  into  subcategories 
reflecting  more  specific  physician 
expenses.  The  physician  time  and 
nonphysician  employee  compensation 
categories  were  divided  to  include  a 
fringe  benefits  subcategory  using  the 
relationship  between  fringe  benefits  and 
other  compensation,  based  on  a  special 


study  conducted  by  HCFA's  Office  of 
the  Actuary.  The  "other  professional 
expenses"  category  was  subdivided  into 
two  categories.  A  weight  for 
professional  car  was  obtained  from 
Medical  Economics  data  (Holoweiko, 
1989).  The  final  subcategory, 
miscellaneous  expenses,  was  calculated 
as  a  residual.  This  resulted  in  10 
separate  cost  categories  for  construction 
of  a  revised  MEI.  Table  2  shows  all  of 
the  revised  MEI  index  categories  and 
corresponding  1989  weights.  Table  3 
shows  the  comparison  of  the  weights  for 
the  proposed  MEI  and  the  current  MEI. 


Expense  category 


experfses. 


Ojrrent ' 
weights 
(percent)' 


100.0 
60.0 


40.0 
1S.B 


9.2 
3.6 
4.0 


2.8 

1.6 


Proposed* 
weights 
(1969) 

(percent) ' 


100.0 

54.2 

45.3 

8.8 

45.9 

16.3 

13.8 

ZS 

10.3 

5.3 

4.8 

2.3 

6.9 

1.4 

5.5 


Financing  Administration,  Medicare  Program;  Medicare  Economic  Index,  Federal  Register,  Vol.  51,  No.  154,  August  11,  1986,  p.  28775. 
Gonzalez,  ed.:  Physician  Market  Place  Statistics,  Fall,  1990.  Center  for  Health  Policy  Research,  Chicago,  American  Medical  Association, 
'ractice  Expenses  Take  the  Leap  of  the  Decade,"  Medk:al  Economics,  November  12,  1990;  and  HCFA,  Office  of  the  Actuary,  special  study. 
¥  eights  may  not  sum  to  100.0%. 


weights  for  the 
developed, 
to  monitor  the  rate 
>ach  expenditure 
selec  ted.  Most  of  the 
der  '.d  are  based  on  BLS 
groupi  d  into  one  of  the 


Indexes  (PPIs).  PPIs 
price  changes  for 
than  retail  markets, 
e  proxies  for 
at  the  wholesale 
which  are  fixed- 
prf:e  change  at  the 
stage  of 

Indexes  (CPIs). 
in  the  prices  of 
sertices  bought  by 

to  the  producer  price 
ed-weighted. 
dot  represent  the 
by  producers. 


consumer  price  indexes  were  used  if  no 
appropriate  producer  price  index  was 
available,  or  if  the  expenditure  was 
similar  to  that  of  retail  consumers  in 
general,  rather  than  to  a  purchase  at  the 
wholesale  level. 

•  Employment  Cost  Indexes  (ECIs)  for 
wages  and  salaries.  ECIs  for  wages  and 
salaries  measure  the  rate  of  change  in 
employee  wage  rates  per  hour  worked. 
These  indexes  are  fixed-weight  indexes 
that  measure  strictly  the  change  in 
straight  time  hourly  wage  rates.  They 
are  not  affected  by  shifts  in  industry  or 
occupation  employment  levels. 

•  Employment  Cost  Indexes  (ECIs)  for 
employee  benefits.  ECIs  for  employer 
costs  of  employee  benefits  include  such 
benefits  as  social  security,  pension  and 
other  retirement  plans,  insurance 
benefits  (life,  health,  sickness,  and 
accident),  and  paid  leave.  Like  ECIs  for 
wages  and  salaries,  they  are  not 
Ejected  by  changes  in  industry  output 
or  occupational  shifts. 


•  Average  Hourly  Earnings  (AHEs). 
AHEs  permit  the  measurement  of 
changes  in  hourly  earnings  for  specific 
industries,  as  well  as  the  nonfarm 
business  economy.  Average  hourly 
earnings  are  calculated  by  dividing 
gross  payrolls  for  wages  and  salaries  by 
total  hours.  The  series  reflects  shifts  in 
employment  mix  and  is  thus 
representative  of  actual  changes  in 
hourly  earnings  for  industries  or  for  the 
economy  as  a  whole. 

•  Average  Weekly  Earnings  (AWEs). 
Like  average  hourly  earnings,  AWEs 
permit  the  measurement  of  changes  in 
earnings  for  specific  industries  and  for 
the  non-farm  business  economy.  AWEs 
are  calculated  by  dividing  gross  payrolls 
for  wages  and  salaries  by  total  weeks 
worked.  Also  like  average  hourly 
earnings,  the  series  reflects  shifts  in 
employment  mix.  Changes  in  AWEs 
represent  actual  changes  in  earnings  as 
opposed  to  statistical  constructs  that 
hold  the  mix  of  employees  constant 
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Changes  in  AWEs  are  affected  by 
changes  in  the  length  of  work  week. 

As  with  choosing  the  expenditure 
categories,  choosing  appropriate  wage 
and  price  proxies  for  each  expense 
category  necessarily  involves  making 
tradeoffs  and  using  professional 
judgment.  The  strengths  and 
weaknesses  of  each  proxy  variable  need 
to  be  evaluated  using  several  criteria 
that  can  potentially  conflict. 

The  first  criterion  is  relevance.  The 
price  variable  should  appropriately 
represent  price  changes  for  specific 
goods  or  services  within  the  expense 
category.  Relevance  may  encompass 
judgments  about  relative  efficiency  of 
the  market  generating  the  price  and 
wage  increases  and  may  include 
normative  factors  relating  to  fairness 
and  national  policy  objectives. 


The  second  criterion  is  reliabiHty  or 
low  sampling  variability.  If  the  proxy 
wage-price  variable  has  a  high  sampling 
variabihty  or  inexplicable  erratic 
patterns  over  time,  its  value  is  greatly 
diminished  since  it  is  unlikely  to 
accurately  reflect  price  changes  in  its 
associated  expenditure  category.  Low 
sampling  variability  can  conflict  with 
relevance,  since  the  more  specifically 
the  price  variable  is  defined  in  terms  of 
service,  commodity,  or  geographic  area, 
the  higher  the  sampling  variability  in 
some  cases. 

Timeliness  of  actual  published  data  is 
the  third  criterion.  For  this  reason, 
monthly  and  quarterly  data  take  priority 
over  annual  data. 

The  fourth  criterion  is  the  length  of 
time  the  time-series  data  has  been  in 
use.  A  well-established  time  series  is 


needed  to  provide  a  solid  base  from 
which  to  forecast  future  price  changes  in 
the  series.  Forecasting  the  MEl  is 
required  in  making  Federal  budget 
estimates. 

The  Bureau  of  Labor  Statistics  price 
proxy  categories  previously  described 
meet  the  criteria  of  reliability, 
timeliness,  and  time-series  length.  The 
main  issue  in  selecting  price  proxies  for 
the  revised  MEI  is  relevance.  We  chose 
the  price-wage  proxies  shown  in  table  2 
for  the  revised  MEI.  Table  4  also 
compares  the  price-wage  proxies  for  the 
proposed  MEI  and  the  current  MEI. 

Tables  5  and  6  shown  comparative 
historical  and  forecasted  annual  percent 
changes  for  the  current  MEI  and  the 
proposed  MEI.  Table  5  shows  the 
current  MEI  annual  percent  changes. 


Table  4.— Current  and  Proposed  Medicare  Economic  Index:  Expenditure  Categories  and  Their  Assocuted  Price 

Proxies 


Expense  category 


Current  price  proxy 


Proposed  price  proxy 


1.  Ptiysician  own  time  (ger)eral  earnings).. 


a.  Wages  and  Salaries _ 

b.  Fringe  Benefits _ 

2.  Physician  practice  ai^nse: 

a.  Nonphysician  employee  conipensation . 

(1)  Wages  and  salaries _ „_ 


Average  weekly  earnings,  production  and  non-Super- 
visory workers,  private  non-farm*. 


Average  houriy  earnings,  finance,  insurance  and  real 
estate. 


(2)  Fringe  tienefits 

b.  Office  expenaaa 

c.  Medical  materials  and  supplies.. 


d.  Professional  liability  insurance .. 


e.  Medical  equipment 

f.  Other  professional  expenses: . 

(1)  Automotxie  .„ 

(2)  Other 


OPI-Wtwusmg 

PPI  drugs  and  pbarmacauttcala . 


HCFA  survey,  change  in  average  premiums  for 
$100,000/5300,000  professional  liability  coverage. 
9  major  imurers. 

•  •  •  Category  Not  Used  •  *  * „ „.. 


CPI-W  private  tnanaportalian.. 
CPt-W  aH  iteim . 


Average  hourly  earnings,  private  rwrvfarm.* 
Employment  Cost  Irvtex.  Benefits,  Private  NorvFarm.' 


Employment  Cost  Index.  Wages  and  Salaries, 
Weighted  for  Occupational  Mix  of  Non-physician 
Employees.* 

Employment  Cost  Index,  Benefits.  White  CoHar.' 

CPI-U  housing. 

PPI  ethtcal  drugs,  PPI  aurgicd  applianoes  and  sup- 
plies, arxj  CPI-U  medical  equipment  and  supp'ies 
(equally  weighted). 

Same. 


PPI  Medical  Instruments  and  Equipment 

CPI-U  private  iransportatioit 

CPMJ  all  items  leaa  food  and  energy. 


■  Net  of  change  in  annual  output  per  hour  to  exclude  changes  in  economy-¥wde  labor  productivity. 

'  t^  of  change  in  ten-year  moving  average  of  output  per  man-hour  to  exclude  changes  m  economy-wide  labor  productivity. 

Tabl£  5.— Annual  Percent  Change  in  the  Cl/rrent  Medicare  Economk:  Index 

[Years  Ending  June  30  (not  fee  Screen  Years),  1964-1995] 


Weight 
(per- 
oent) 


Historical 


1064 


1985 


1966 


1967 


1966 


1990 


Forecasted' 


1991 


Average 
1964- 
1990 


Average 
1991- 
1992 


Total  MEI « 

General  earnings  ' 

Nor-physician  employment. 

Office  space 

AutomoMe ._ _.. 

Drugs  and  supplies. 

Liability  insurarx:e 

Other 

ProductivHy 

General    earnings    (Productivity 
adjusted) „ _ _ 


60.0 
18.8 
9.2 
2.8 
3.6 
AJO 
Mi 


60.0 


^.2 
5.1 
5.5 
1.5 
4:2 
8.7 
6.9 
3.0 
3.0 

2.0 


a.4 
2.9 
4.3 
3.8 
3.1 
6.3 
16.3 
X7 
U8 

2.0 


8.7 
Z3 

4JB 
3.7 

-0.6 
7.1) 

£1.2 
.2.6 
1« 

0.« 


3.7 
17 
4.9 
2.4 

-3* 
8.8 

42.7 
1.B 
0.7 

1.1 


32 
2.9 
.3.6 
3^ 
52 
«.3 
36« 
■4.1 
2.3 


4X 

as 

&o 

3.7 
4.4 

7;« 

44 
4,1 

2.« 


■*S 
3J 
4.8 
4.0 
3.6 
72 
0.3 
4.7 
-1.0 


4.1 
3.5 
5.0 
4.8 
7.8 
6.S 
3.4 
6.1 
0.1 

84 


14 

4.) 
52 
34 
4.3 
7,8 
2.6 
4.0 
1.5 

SjS 


33 


32 


■  Price^Hoxies  forecasted  by  ORI/McGraw-Hilt.  November,  1990. 

*  The  total  MEI  is  computed  using  general  earnings  adjusted  for  productivity. 

'  General  Earnings  is  preaenlad  prior  tolta  adjuetment  for  productivity. 
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Table  6  shows  annual  percent  changes 
in  the  proposed  MH.  The  average  trends 
in  the  current  and  f  roposed  MEI  are 
very  close  in  both  t  le  historical  and  the 
forecasted  period  (i  i^ithin  0.1  percent) 


Table  6l— Annual  Percent  Change  in  the  Proposed  Medicare  Economic  Index  and  by  Expenditure  Category 

[Years  Ending  June  30  (not  fee  Screen  Years),  1984-1995] 


Conpensa- 


Proposed  expenditure  category; 

Total  MEI ' 

.1.  Ptiysictan's  Own  Time 

a.  Wages  and  Salaried 

b.  Fnnge  Benefits 
2.  Practice  Expenses 

a.     Eniployee 
tion« 

(1)  Wages  and 

(2)  Fringe  Benefits 

b.  Office  Expense 

c.  Medical  Matenals, 

d.  Professional    Liability 
ance 

e.  Medical  Equipment 

f.  Otfier  Professional 

Productivity 


Sal)  ries.. 


.  Supfiies 


I  Expense 


Productivity  Adjusted  Com  jensa 


(1)  Ptiysician's  Own  T  me. 
Wages  and  Salaries . 
Fringe  Benefits 

(2)  Employee 
Wages  and  Salanej . 
Frir>ge  Ber>ents 


I  Comper  sabon 


'  Price  proxies  forecasted 
'  Due  to  rounding,  wei  gfits 
'  Total  MEI  IS  compu^ 
compensation. 

'*  Wages  and  salanes 


E.  Expense  Categorii  fs 
1.  General  Earnings 
Because  the  physi 


CO  It 


single  largest  cost 
proposed  MEI  (54.2 . 
selection  of  the  price 
wages  and  salary 
major  determinant  o 
in  the  MEI.  For  that 
providing  an  ex 
selection  of  the  price 
wages  and  salary 

The  legislative  hi 
reveals  Congressionii 
increases  in  physici 
cause,  rather  than  a 
The  following  langu 
Finance  Committee 
accompanying  the 
Amendments  makes 

The  committee  *  * 
necessary  to  move  in 
approach  to  reasonable 
reimbursement  that  ties 


increases  to  appropriate 
that  the  program  will 
whatever  increases  in 


n<t 


(tables  5  and  6).  The  volatile  annual 
productivity  adjustment  in  the  current 
MEI  results  in  annual  values  of  the 
current  and  proposed  MEI  that  vary  as 
much  as  a  percentage  point  in  any  one 


year.  For  example,  in  1990  the  proposed 
MEI  increased  3.6  percent,  a  full 
percentage  point  below  the  current  MEI 
incre|ase  of  4.6  percent. 


19M 
weight  * 
(per- 
cent) 


Insur- 


100.00 

54.2 

45.3 

88 

45.9 

16.3 
13.8 

2.5 
10.3 

5.3 

4.8 
2.3 
6.9 


Htstofical 


1984 


54.2 
45.3 

S.8 
16.3 
13.8 

2.5 


42 

4.5 
4.0 
7.4 
4.9 

6.1 
5.8 
7.9 
3.0 
5.5 

8.9 
3.3 
4.3 
0.6 


1985 


3.9 
3.4 
6.8 
5.5 
5.2 
7.2 


3.5 
3.6 
3.3 
5.6 
4.9 

4.9 
4.7 
6.1 
4.2 
5.3 

16.3 
1.2 
4.3 
0.9 


2.7 
2.3 
4.6 
3.9 
3.7 
5.2 


1986 


2.9 
2.9 
2.8 
3.7 
4.5 

4.1 
4.1 
4.3 
3.7 
5.2 

21.1 

-0.9 

3.2 

0.9 


1987 


2.0 
1.9 
2.8 
3.2 
3.2 
3.4 


3.0 
Z2 
2.1 
3.2 

5.4 

3.5 
3.5 
3.4 
2.5 
6.5 

42.7 
1.9 
2.4 
0.8 


1.4 
1.3 
2.4 
2.7 
2.7 
2.6 


1988 


4.1 
3.2 
3.0 
4.7 
6.4 

4.0 
3.9 
4.5 
3.5 
6.2 

36.6 

-1.3 

4.4 

0.8 


2.4 
2.2 
3.9 
3.2 
3.1 
3.7 


1989 


4.2 
4.2 
3.8 
6.1 
5.7 

4.5 
4.3 
6.1 
3.8 
4.4 

20.0 
3.4 
4.5 
0.9 


3.3 
2.9 
5.2 
3.6 
3.3 
5.2 


1990 


3.6 
4.4 
4.0 
6.1 
4.2 

4.8 
4.3 
7.1 
4.1 
6.8 

0.3 
3.2 
4.4 
1.0 


3.3 
2.9 
5.5 
3.7 
3.3 
6.0 


Forecasted  ' 


1991 


4.0 
4.5 
4.1 
6.5 
5.0 

4.9 
4.7 
6.3 
5.6 
6.0 

3.4 
2.1 
5.5 
1.0 


3.4 
3.0 
5.5 
3.8 
3.6 
5.2 


1992 


3.7 
4.4 
4.1 
6.0 
4.7 

5.2 
5.0 
5.8 
3.9 
7.4 

3.6 
2.9 
4.1 
1.1 


3.3 
3.0 
4.8 
4.0 
3.9 
4.6 


Average 


1984- 
1990 


Average 


1991- 
1992 


3.6 


3.9 


by  DRI/McGraw-Hill,  November,  1990. 
may  not  sum  to  100%. 
using  productivity  adjusted  wages  and  salaries  and  fringe  benefits  series  tor  botfi  pfiysicians  own  time  and  nonphysician  employee 


ind  fringe  benefits  are  presented  unadjusted  for  productivity. 


cian's  time  is  the 
ccmponent  in  the 
percent),  the 
proxy  for  the 
category  is  a 
the  rate  of  change 
iteason  we  are 
tended  discussion  of  the 
proxy  for  the 


CO  nponent. 
sjory  I 


ans 


IS  72 


of  the  MEI 
concern  that 
;'  charges  were  a 
I  esult,  of  inflation, 
from  the  Senate 
Import 

Social  Security 
that  point  clearly: 

believes  that  it  is 
direction  of  an 
charge 

recognition  of  fee 
economic  indexes  so 
merely  recognize 
c larges  are 


the 


established  in  a  locahty  but  would  limit 
recognition  of  charge  increases  to  rates  that 
economic  data  indicate  would  be  fair  to  all 
concerned  (emphasis  added)  and  follow 
rather  than  lead  inflationary  trends.  *  *  • 
Initially,  the  Secretary  would  be  expected  to 
base  the  proposed  economic  indexes  on 
presently  available  information  on  changes  in 
expenses  of  practice  and  general  earnings 
levels  *  *  *. 

(S.  Rep.  No.  1230.  92d  Cong..  2d  Sess.  190-191 
(1972)). 

There  is  obvious  circularity  if 
increases  in  prevailing  charges  are 
linked  to  increases  in  physicians' 
charges  which  are  then  tied  to  increases 
in  physicians'  income.  The  committee's 
expectation  that  the  rate  of  pnce 
inflation  assigned  to  the  physicians' 
time  portion  of  the  MEI  be  permitted  to 
increase  by  an  amount  consistent  with 
increases  in  general  earnings  levels 
seems  to  reflect  Congress'  preference  for 
an  equitable  external  price  proxy;  that 
is.  a  compensation  proxy  based  on 
compensation  outside  or  external  to  the 
physicians'  service  industry.  We 
examined  six  principal  alternatives  for 


the  wages  and  salary  component  of  the 
physicians'  time  cost  category: 

•  The  Use  of  Weekly  Earnings  for 
Production  and  Nonsupervisory 
Workers  in  the  Private  Nonfarm 
Economy. 

This  option  is  used  in  the  current  MEI 
and  is  consistent  with  the  Senate 
Finance  Conunittee  expectation  that  the 
price  proxy  reflect  changes  in  general 
earnings  levels. 

As  mentioned  previously.  AWEs  are 
actual  payment  rates  reflecting 
underlying  changes  in  employment 
patterns  within  and  across  industries. 
Since  the  length  of  the  average  work 
week  changes  over  time,  the  measure  is 
not  as  stable  as  average  hourly  earnings. 
If  the  average  hours  worked  per  week 
changes  over  time,  this  variation  in  the 
amount  of  actual  labor  input  per  week 
worked  influences  average  weekly 
earnings. 

•  The  Use  of  Average  Hourly 
Earnings  for  Production  and 
Nonsupervisory  Workers  in  the  Total 
Private  Nonfarm  Economy. 
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This  option  suggests  a  standard  of 
payment  which  implies  that  price 
increases  for  the  physicians'  labor 
component  should  be  the  same  as  for 
workers  in  the  overall  economy,  that  is. 
general  earnings.  This  option  presumes 
that  the  price  increase  for  the 
physicians'  time  category'(excluding 
fringe  benefits)  should  be  comparable  to 
that  of  employees  in  the  general 
economy,  and  reflecting  the  changing 
mix  of  industry  output  and  employment. 
This  alternative  appears  to  most  closely 
approximate  the  Senate  Finance 
Committee's  reference  to  general 
earnings  levels.  This  alternative  takes 
into  account  both  society's  ability  to  pay 
and  the  criterion  outlined  by  the 
Committee.  Since  earnings  are  per  hour, 
a  constant  quantity  of  labor  input  per 
unit  of  time  is  reflected,  as  compared  to 
the  potentially  variable  quantity  of  labor 
input  when  average  weekly  earnings  is 
the  measure  used.  In  addition,  the  use  of 
average  hourly  earnings  data  is 
consistent  with  the  BLS  labor 
productivity  measures.  The  proposed 
MEI  as  well  as  the  current  MEI 
incorporates  an  adjustment  for  labor 
productivity,  so  this  consistently  is 
noteworthy. 

•  The  Use  of  the  ECI  for  Wages  and 
Salaries  for  the  Total  Private  Nonfarm 
Economy. 

This  option  suggests  a  standard  of 
payment  which  implies  that  price 
increases  for  the  physicians'  labor 
component  should  be  the  same  as  that 
for  workers  in  a  hypothetical  overall 
economy  in  which  there  are  no  shifts  in 
the  employment  patterns  of  workers. 
The  overall  ECI  weights  nine  broad 
occupational  categories,  and  permits 
measurement  of  the  change  in  the  hourly 
straight  time  wage  rate  for  private 
industry  workers  (Nathan.  1987  and 


Schwenk.  1985).  ECIs  are  unaffected  by 
changes  in  occupational  employment 
shifts  or  industry  output  shifts. 
Therefore,  this  alternative  would  not 
recognize  changes  in  the  composition  of 
the  work  force  over  time. 

•  The  Use  of  an  ECI  for  Wages  and 
Salaries  for  Private  Professional  and 
Technical  Workers. 

This  proxy  implies  that  price  changes 
in  the  physicians'  time  component, 
excluding  fringes,  should  correspond  to 
those  for  private  sector  professional/ 
technical  workers.  Professional/ 
technical  workers  is  one  of  the  nine 
occupational  categories  which  comprise 
the  overall  ECI.  Physicians  are  a  tiny 
subset  of  this  occupational  group.  The 
supply/demand  characteristics  of  this 
broad  category  may  be  different  from 
the  supply  and  demand  characteristics 
of  an  efficient  market  for  physicians' 
services.  Most  professional/technical 
workers  are  in  labor  markets  where 
firms  compete  for  employees.  Most 
office-based  physicians  are  self- 
employed.  Use  of  this  price  series  would 
take  the  MEI  away  from  the  general 
earnings  concept  specified  in  the 
original  legislation. 

•  The  Use  of  the  Rate  of  Increase  in 
the  CPI  for  All  Items. 

This  alternative  sugge.^ts  that  the  rate 
of  increase  in  the  physician  time 
category,  excluding  fringes,  should  be 
closely  related  to  an  economy-wide  cost 
of  living  index.  Because  Inbor  contracts, 
cost  of  living  allowances,  numerous 
health  insurance  contracts,  and 
preferred  provider  organization 
physician  agreements  are  widely  linked 
to  this  measure,  use  of  this  option  has 
substantial  precedence.  Unfortunately, 
an  index  tied  to  the  CPI  can  result  in 
financing  problems  in  periods  in  which 
consumer  prices  are  rising  substantially 


faster  than  rates.  This  disparity  occurs 
because  tax  revenues  which  fund 
Medicare's  payments  to  physicians 
largely  depend  on  wage  rate  increases, 
while  outlays  would  be  a  function  of  the 
rise  in  prices  as  measured  by  the  CPI. 
(Congressional  Budget  Office.  1981). 

•  The  Use  of  a  Price  Proxy  for 
Salaried  Physicians. 

This  option  relies  on  an  "opportunity 
cost"  approach  in  that  it  suggests  price 
increases  in  the  physicians'  time 
category  (excluding  fringes]  should  be 
neither  greater  nor  less  than  what  would 
be  obtained  among  salaried  physicians 
(for  example,  those  working  in  Federal 
institutions  or  employed  in  Health 
Maintenance  Organizations  (HMOs)). 
The  use  of  HMO  wages  would  require 
the  use  of  a  proprietary  data  source  for 
development  of  the  price  proxy.  In 
addition,  these  data  may  not  reflect  the 
market  forces  we  are  trying  to 
approximate.  Salaried  physicians  are 
disproportionately  represented  by 
younger  physicians  and  females  (Cotter, 
1986).  Therefore,  the  levels  and  rates  of 
change  of  wages  and  salaries  may  be 
substantially  distorted,  compared  to 
rates  appropriate  for  physicians  as  a 
whole  in  an  efficient  market.  In  addition, 
wage  and  salary  levels  and  rates  of 
increase  for  employed  physicians  may 
be  influenced  by  trends  in  the  incomes 
of  fee-for-service  physicians.  Therefore, 
we  excluded  from  further  consideration 
use  of  this  price  proxy. 

Each  of  the  above  options  implies  a 
different  standard  of  equity.  In  fable  7. 
we  have  presented  the  fiscal  year  rates 
of  change  for  five  of  the  six  price 
variables  suggested  as  options.  We  were 
not  able  to  obtain  data  on  HMO  wage 
rates  that  are  comparable  to  the  other 
five  possible  wage  and  salary  proxies. 


Table  7.— Annual  Percent  Change  in  Alternative  Price  Proxies  for  the  Wages  and  Salaries  Component  of  Physician's 

Own  Time:  Years  Ending  June  30  (Not  Fee  Screen  Years).  1982-1995. 


Current  MEI 

Proposed  MEI 

Ea,  private 
nonfarm 

ECI 

professional/ 

technical 

Fiscal  year 

Average 
weekly 
earnings- 
private 
rtbntami 

Average 

hourly 

earnings'— 

private 

nonfarm 

CPI-U.  all 
items 

Historical: 

1982 ,.„.,. 

6.6 
4.5 
5.1 
2.9 
2.3 
1.7 
2.9 
3.6 
3.7 

3.7 
2.9 

3.5 

7.8 
4.9 
4.0 
3.3 
2.8 
2.1 
3.0 
3.8 
4.0 

3.9 
3.2 

4.1 

8.2 
6.0 
4.9 
4.2 
4.1 
3.1 
3.4 
4.0 
4.3 

4.7 
3.9 

4.7 

10.2 
6.9 
6.6 

4.6 
4.0 

4.4 
4.6 
4.7 

5.6 

4.4 

SO 

8.7 

1983 .... 

4.3 

1984 

3.7 

1985 

3.9 

1986 : 

2.9 

1987 

1988 ,. 

2.2 
4.2 

1989 

1990 

4.6 

4.7 

Average: 

1982-90 

4.4 

1985-90 

3.8 

Forecast  U 1/90):' 

1991 

6.2 
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Table  7.— Annuai  Percent  Change  in  Alternative  Price  Proxies  for  the  Wages  and  Salaries  Component  of  Physician's 
Own  Time:  Years  Ending  June  30  (Not  Fee  Screen  Years).  1982-1995— Continued 


1992 

Av8r8Q0.. 


Fiscal  year 


CunonlMEl 


Average 

weeny 

eamingB — 

private 

rwifarrn 


4.1 
3.8 


ME! 


Average 

hourty 

earrings'— 

private 


4.1 

4.1 


ECl,  private 
rxM^arm 


4.7 
4.7 


EO 

professional/ 

technical 


5.5 
5.3 


CP1-U,  aa 
items 


,4.1 
5.2 


'  Forecasted  by  DRI  rMcGraw-HMI.  NovemtMr.  1990. 

We  propose  usin ;  average  hourly 
earnings  for  the  tot  il  private  nonfarm 
economy  as  the  pre  xy  of  choice  for  the 
physicians'  wages  f  nd  salaries 
component  of  the  rtvised  input  price 
index.  In  our  judgment,  this  alternative 
most  closely  compt  rts  with 
Congressional  intei  t.  as  expressed  in 
the  Senate  Finance  Committee's  1972 
report  referenced  a  jove.  Average  hourly 
earnings  incorporal  es  a  standard  which 
presumes  that  incre  ases  in  the 
physicians'  wages  i  nd  salaries 
component  should  be  neither  greater  nor 


less  than  the  rate  o 
earnings  levels.  To 


increase  in  general 
!he  extent  that  a 


different  price  prox  i  would  result  in  a 
greater  increase  thf  n  that  for  the 
average  worker,  ph  -sicians  would 
benefit  from  an  imp  icit  income  transfer. 
Conversely,  use  of  ii  proxy  which  would 
result  in  less  of  an  i  icrease  in  this 
component  thsm  ths  t  of  general  earnings 


Table  8.— Annual 
AND  Salaries 
(Not  Fee 


SCREI  :N 


I  tRCENT  Change  IN  the  Proposed  Medicare  Economic  Index  Using  Alternative  Proxies  for  the  Wages 
Component  of  Physician's  Own  Time,  and  Difference  From  the  Current  MEI:  Years  Ending  June  30 
Years).  1982-1992 


Fiscal  year 


Histoncal: 

1382 

1983 

1984 

1985 

1986 

1987 

1988... 

1989 

1990 

Average 

Forecasted  (11/90)* 

1991 

1992 

Average 


'  The  pjice  proxy  lor 
sensitivity. 

■■  Price  proxies 


levels  would  reverse  that  transfer  in 
favor  of  workers.  Average  hourly 
earnings  change  in  accordance  with 
market  forces  associated  with  changes 
in  the  type  and  mix  of  workers.  This  not 
the  case  with  ECIs,  since  ECIs  reflect  a 
fixed  composition  of  the  work  force  at  a 
given  point  in  time.  Therefore,  the  rate 
of  change  in  an  ECI  may  differ 
substantially  from  an  actual  average 
hourly  earnings  measure.  Input  price 
indexes  used  for  inflation  adjustment 
and  payment  often  incorporate  average 
hourly  earnings  variables.  For  example, 
the  current  MEI  and  HCFA  hospital, 
skilled  nursing  facility,  and  home  health 
agency  input  price  indexes  all  combine 
average  hourly  earnings  variables  with 
various  other  price  indexes. 

The  average  rate  of  increase  in 
average  hourly  earnings  for  the  private 
nonfarm  economy  for  the  period  1982  to 
1990  was  3.9  percent  (table  7).  This 


compares  to  the  3.7  percent  average 
increase  for  average  weekly  earnings 
incorporated  in  the  current  MEI  [table 
7). 

Table  8  shows  the  annual  percent 
change  in  the  proposed  MEI  using 
alternative  price  proxies  for  the  wages 
and  salary  component  of  physicians' 
time.  The  table  also  shows  in 
parentheses  the  numeric  difference 
between  the  current  MEI  and  proposed 
MEI  using  these  alternative  proxy 
variables.  The  proposed  MEI.  using 
average  hourly  earnings  as  the  price 
proxy  for  the  wages  and  salaries 
component  of  physicians'  time, 
increased  at  an  average  rate  of  4.3 
percent  for  the  period  1982  to  1990  (see 
table  8).  The  current  MEI  increased  at 
an  average  rate  of  4.2  percent  during  this 
same  period  (table  8). 


[In  pe/rent] 


Current 
MEI 


Average 
weekly 
earn- 
ings- 
Private 
nonfarm 


Proposed  MEI 


Average  hoorty 

earnings — Private 

nonfarm 


Change 


Change 


Difference 


8.4 
5.0 
3.2 
3.4 
2.7 
3.7 
3.2 
4.0 
4.6 
4.2 

4.1 
3.4 
38 


8.1 
5.3 
4.2 
3.5 
2.9 
3.0 
4.1 
4.2 
3.6 
4.3 

4.0 
3.7 
4.0 


(-0.3) 
(OJ) 
(1.0) 
(0.1) 
(0.2) 

(-0.7) 
(0.9) 
(0.2) 

(-1.0) 
(0.1) 


( 


-0.1) 
(0.3) 
(0.2) 


Proposed  MEI  stnjcture  with  aitemetive  price  proxies  for  physician's  own  time  ' 


Average  weekly 

earnings— Private 
nonfarm 


Emptoymenf 

compensation  index — 

Private  nonfarm 


Ctiange 


Difference 


7.6 
5.1 
4.8 
3.3 
2.7 

as 

4.1 
4.2 
3.4 
4.2 

3.8 
3.7 
3.8 


(-0.8) 
(0.1) 
(16) 

(-0.1) 
(0.0) 

(-0.9) 
(0.9) 
(0.2) 

(-1J) 
(0.0) 

(-0.3) 
(0.3) 
(0.0) 


Change       Difference 


(0.2). 
(0.0) 
(0.9) 
(0.4) 
(0.3) 

(-06) 
(1.4) 
(0.6) 

(-0.7) 
(0.3) 

(0.8) 

(0.4) 

(0.6) 

he  wage  and  salaries  component  of  the  proposed  MEI  (Average  Hourly  Earnings)  was  replaced  with  alternative  proxies  to  test  the  MEI  for 
forecaited  by  DRI/McGraw-Hill,  November,  1990. 


8.4 
5.8 
4.7 
3.9 
3.6 
3.5 
4.3 
4.3 
3.7 
4.7 

4.2 
4.0 
4.2 


(0.0) 
(0.8) 
(1.5) 
(0.5) 
(0.9) 

(-0.2) 
(1.1) 
(0.3) 

(-0.9) 
(0.5) 

(0.1) 
(0.6) 
(0.4) 


Employmerrt 

compensation  index — 

Professional  and 

technical 


Consumer  price 
index — All  items 


Change 


9.4 
6.2 
5.6 
4.1 
3.5 
3.8 
4.7 
46 
3.9 
5.1 

4.4 
4.4 

4.4 


Difference 


(1.0) 
(1.2) 
(2.4) 
(0.7) 
(0.8) 
(0.1) 
(1.5) 
(0.6) 
(-0.7) 
(0.9) 

(0.3) 
(1.0) 
(0.6) 


Change 


8.6 
5.0 
4.1 
3.8 
3.0 
3.1 
4.6 
4.6 
3.9 
4.5 

4.9 
3.8 
4,4 


DiffererKe 
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The  current  MEI  does  not  include 
fringe  benefit  price  proxies  for  either  the 
physicians'  time  or  for  nonphysician 
employees.  We  propose  using  the  ECI 
for  fringe  benefits  for  total  private 
industry  as  the  price  proxy  for  fringe 
benefits.  This  means  that  both  the  wage 
and  fringe  benefit  proxies  for 
physicians'  time  are  derived  from  the 
nonfarm  private  sector  and  are  both 
computed  on  a  per  hour  basis.  The 
Commerce  Department  has  an  aggregate 
employer  benefits  series  (employer 
contributions  for  social  insurance  plus 
employer  contributions  to  private 
pension  and  welfare  funds),  but  we  do 
not  think  this  aggregate  expenditure 
series  is  as  appropriate  for  use  in  an 
input  price  index  as  the  ECI  because  it  is 
not  a  per  hour  computation. 

2.  Nonphysician  Employee 
Compensation 

The  current  MEI  uses  average  hourly 
earnings  of  nonsupervisory  workers  in 
finance,  insurance,  and  real  estate  as 
the  wage  proxy  for  nonphysician 
employees.  The  occupational  structure 
of  this  group  may  differ  significantly 
from  that  of  nonphysician  employees. 
Consequently,  we  propose  using  1989 
Current  Population  Survey  data  on 


earnings  and  employment  by  occupation 
for  shares  for  five  occupational  groups 
shown  in  table  3.  BLS  maintains  an 
Employment  Cost  Index  (ECI)  for  each 
of  these  occupational  groups. 

Administrative  support,  including 
clerical,  was  the  major  occupational 
group  (37  percent).  Professional  and 
technical  occupations  were  28  percent  of 
the  total. 

These  labor  cost  shares  were  used  as 
weights  for  the  development  of  a 
nonphysician  employee  wage  index.  We 
multiplied  each  of  the  occupational  cost 
shares  by  the  changes  in  the 
occupational  ECI  for  that  category. 
These  values  were  summed  to  yield  an 
overall  rate  of  price  change.  The 
historical  (1984  through  1990)  and 
forecasted  (1991  through  1992)  annual 
percent  changes  for  the  occupationally 
blended  ECIs  are  shown  in  the  last  line 
of  table  10.  Historical  and  forecasted 
values  of  the  current  MEI  proxy  and 
average  hourly  earnings  in  physicians' 
offices  are  included  in  table  10  for 
comparison.  The  percent  changes  in 
average  hourly  earnings  in  physicians' 
offices  include  the  effect  of  skill  mix 
shifts.  These  shifts  may  have  been 
substantial  in  the  last  few  years  as  work 
formerly  done  in  the  hospital 


increasingly  is  done  in  mix  shifts.  ThesR 
shifts  may  have  been  substantial  in  the 
last  few  years  as  work  formerly  done  in 
the  hospital  increasingly  is  done  in 
ambulatory  settings.  "These  skill  mix 
shifts  appropriately  are  held  constant  in 
this  Laspeyres  index  of  nonphysician 
employees'  wages  and  salaries.  Skill 
mix  shifts  that  reflect  rising  intensity  of 
outputs  in  physicians'  offices  are 
automatically  paid  for  by  higher  charge 
structures  for  the  more  complex  mix  of 
service  inputs.  Physicians  performing 
more  complex  services  hire  more  skilled 
employees,  and  thus  tend  to  charge 
more  for  their  services. 

Table  9.— Percent  Distribution  of 
Non-Physician  Payroll  Expense,  by 
Occupational  Group:  1989  * 


Employment  cost  Index  occupational 
group 


Professional  and  technical  workers  .„ 

Managers  and  administrators 

Clerical  workers ™™™ 

Craft  and  kindred  workers „.. 

Service  workers 


Total . 


Expenditure 
share 


27.5 
19.0 
36.8 
0.5 
16.2 


100.0 


■  These  weights  vrare  derived  from  the  1989  Cur- 
rent Population  Survey.  United  States  Bureau  of  the 
Census. 


Table  10.— Annual  Percent  Change  in  Alternative  Proxies  of  Non-Physician  Payroll  Expense:  Years  Ending  June  30 

(Not  Fee  Screen  Years),  1984-1992 


Historical 

Forecasted* 

Average 

Average 

1984 

1985 

1986 

1987 

1988 

1989 

1990 

1991  > 

1992 

1984-1990 

1991-1992 

Averaoe  hourtv  eaminas.  offices  of  Physicians 

4.6 
5.5 
5.8 

4.5 
4.3 
4.7 

4.3 
4.8 
4.1 

3.2 
4.9 
3.5 

4.3 

3.6 
4.0 

6.5 
5.0 
4.5 

8.3 
4.6 
4.3 

7.2 
5.1 
4.7 

5.4 
5.2 
5.0 

5.1 
4.7 

4.4 

6.3 

Cunent  MEI  proxy— average  hourly  earnings,  finance,  insurance  and 
real  estate 

5.1 

Proposed  MEI  proxy— employment  cost  indexes,  wages  and  salaries, 
weighted  for  non-physician  occupation  mix „ 

49 

■  Price  proxies  forecasted  by  DRI/McGraw-HIII.  NovemtMr,  1990. 


As  previously  noted,  the  current  MEI 
does  not  include  price  proxies  for  fringe 
benefits.  We  propose  using  the  ECI  for 
fringe  benefits  for  white  collar 
employees  in  the  private  sector.  Most 
nonphysician  employees  in  physicians' 
offices  are  white  collar  employees.  We 
think  the  ECI  for  white  collar  workers  is 
a  better  price  proxy  than  the  U.S. 
Department  of  Commerce  aggregate 
expenditure  series  on  employer  benefits 
for  purposes  of  this  index  because  it  is 
computed  on  a  per  hour  basis. 

3.  Office  Expenses 

The  CPI-W,  which  is  the  price  proxy 
in  the  current  MEI,  represents  urban 
wage  earners  in  the  economy.  This 
index  covers  about  32  percent  of  the 
total  population.  The  CPI-U,  which  is  a 
newer  index,  represents  wage  earners. 


professional,  managerial,  technical 
workers,  and  others  in  the  population. 
The  CPI-U  covers  about  80  percent  of 
the  total  population.  We  believe  that  the 
CPI-U  is  a  broader,  more  comprehensive 
index  and  therefore  is  more  appropriate 
as  a  price  proxy  than  the  CPI-W.  We 
use  the  CPI-W  in  the  current  MEI  for 
office  expenses  and  for  other 
professional  expenses.  We  propose  to 
replace  the  CPI-W  with  the  CPI-U  as 
the  price  proxy  for  office  expenses  and 
other  professional  expenses  (automobile 
and  other). 

Office  expenses  include  rent  or 
mortgage  for  office  space,  furnishings, 
insurance,  utilities,  and  telephone.  We 
propose  using  the  CPI-U  for  housing  as 
the  most  appropriate  price  proxy  for 
office  expenses.  The  CPI  for  housing  is  a 
comprehensive  measure  of  the  cost  of 


housing  including  rent,  owner's 
equivalent  rent,  insurance,  maintenance 
and  repair  services,  fuels,  utilities, 
telephones,  furnishings,  and 
housekeeping  services. 

4.  Medical  Materials  and  Supplies 

This  cost  category  includes  drugs, 
oiitside  laboratory  work,  x-ray  films, 
and  other  related  services.  There  is  no 
price  proxy  that  includes  this  mix  of 
materials  and  supplies.  In  the  absence  of 
one  index,  we  equally  weighted  three 
priced  proxies  associated  with  the 
medical  materials  and  supplies  listed 
^bove.  We  propose  using  a  blend  of 
three  price  proxies: 

•  The  producer  index  for  prescription 
drugs. 

•  The  producer  price  index  for 
surgical  appliances  and  supplies. 
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•  The  CPI  for  mtdical  equipment  and 
supplies. 

5.  Professional  Liability  Insurance 

This  cost  categofy  includes  costs  for 
professional  mediqal  liabiUty  or 
malpractice  insura(ice  premiums, 
including  costs  associated  with  self- 
insurance.  Professional  medical  hability 
insurance  premium  s  were  the  fastest 
growing  expense  ci  itegory  in  the 
proposed  physiciar  MEI  (see  tables  5 
and  6),  though  the  ijate  of  increase  has 
decreased  in  the  past  few  years. 
Changes  in  the  cosj  of  medical  liability 
insurance  premiums  currently  are 
measured  based  oi^a  HCFA  survey  of 
the  rate  of  change  in  average  liability 
prenuums  for  $100,lkX)/$300,000 
coverage  (or  the  minimum  provided) 
among  nine  major  i  isurers  The  causes 
for  these  large  incn  ases  are  complex 


and  vary  by  specia 


location.  We  propofee  to  continue  using 
the  price  proxy  for  )rofessional  liability 
insurance  that  we  qse  in  the  current 
MEI. 

6.  Medical  Equipmc  nt 
The  current  MEI 


teg)ry 


separate  cost  ca 
equipment.  Medica 
depreciation,  lease: 
medical  equipment 
the  producer  price 
instruments  and 
proxy  for  this  ca 


iloes  not  have  a 
for  medical 
equipment  includes 
and  rent  on 
We  propose  using 
ex  for  medical 
eq^jipment  as  the  price 


inde 


teg  )ry 


7.  Other  Professioni  il 


V'e 


This  category  has 
subcomponents:  au 
"other."  The  automib 
includes  depreciaticin 
professional  cars. 
CPI-W  for  private 
cost  category.  This 
fares,  inter-city  bus 
transportation,  and 
train  transportation 

This  category  alsi  i 
residual  subcategor  / 
This  residual 
professional 
services,  legal  servites 
management  servici  is 
education,  prof 
memb>erships,  joum  3 
professional 
one  price  proxy  or 
proxies  that  might 
heterogeneous  mix 
services,  we  propos^ 
all  items  less  food 


categt  ry 
expenj  es 


expens  es, 


F.  MEI  Productivity  Adjustments 


The  general 
the  net  income  port 
MEI  is  adjusted  to 
changes  in  economj 


ty  and  geographic 


Expenses 

two 

omobile  and 
ile  category 
and  upkeep  for 
currently  use  the 
tl'ansportation  for  this 
ixcludes  airline 
and  train 
intra-city  bus  and 


includes  the 

of  other  expenses. 

includes  such 

as  accounting 
office 

continuing 

1  association 
Is.  and  other 

In  the  absence  of 
^en  a  group  of  price 
ect  this 
goods  and 
using  the  CPI-U  for 

energy. 


r;fl 

|>ff 


audi 


eamitigs  portion  (that  is, 
on)  of  the  current 
epcclude  annual 
wide  productivity 


This  is  accomplished  by  dividing  the 
rate  of  increase  in  general  earnings 
(average  weekly  earnings  in  the  private 
non-farm  economy)  by  an  index  of  the 
change  in  output  per  man-hour  of 
nonfarm  business  workers.  The 
rationale  for  this  adjustment  is  that, 
while  increases  in  general  earnings  are 
used  to  set  increases  in  the  physicians' 
income  in  the  MEI,  those  increases  in 
general  earnings  are  partly  due  to 
changes  in  workers'  productivity. 
Further,  if  the  portion  of  the  iiKs-ease  in 
earnings  due  to  productivity  increases 
were  not  adjusted  for  productivity, 
physicians  would  collect  the  benefits  of 
productivity  increases  twice.  Jhey 
would  benefit  from  their  own 
productivity  increases  plus  those 
generated  in  the  general  economy.  This 
double  counting  for  productivity  woidd 
occur  as  follows.  As  noted,  economy- 
wide  wage  increases  reflect,  in  part, 
economy-wide  productivity  changes 
since  productivity  increases  permit 
increases  in  wage  rates  that  are  higher 
than  they  otherwise  would  have  been. 
Thus,  the  use  of  economy-wide  wages  as 
a  price  proxy  without  adjustment 
implicitly  would  result  in  payments  to 
physicians  that  incorporate  the  value  of 
general  economy  productivity  increases 
independent  of  the  physicians'  own 
productivity  increases.  At  the  same 
time,  under  Medicare  fee-for-service 
reimbursement,  physicians  directly 
benefit  from  their  own  increases  in 
practice  productivity.  Physicians  can 
increase  their  income  by  increasing  the 
number  of  procedures  and  services  for  a 
given  set  of  inputs  or  by  more  efficiently 
producing  the  same  number  of 
procedures  and  services  by  reducing  the 
quantity  of  inputs.  Thus,  if  the  price 
proxy  for  physicians'  time  is  not 
adjusted  for  productivity,  physicians' 
revenue  would  be  allowed  to  increase 
from  physicians'  productivity  gains  in 
addition  to  economy-wide  productivity 
increases.  To  avoid  this  double  counting 
of  productivity  gains,  economy-wide 
productivity  changes  are  deducted  from 
the  rate  of  increase  in  general  earnings 
in  the  current  MEI. 

The  productivity  adjustment 
employed  in  the  current  MEI  is  unstable, 
since  it  reflects  annual  economy-wide 
fluctuations  in  productivity.  In  addition, 
for  years  in  which  productivity  in  the 
general  economy  has  declined,  the 
present  MEI  productivity  adjustment  has 
perverse  effects.  For  example,  in  1979 
earnings  increased  8.0  percent,  while 
productivity  declined  1.5  percent. 
Therefore,  actual  inflation  in  general 
earnings  was  approximately  9.6  percent 
(1.08/985  =  1.096),  an  amount  reflected 
in  the  calculation  of  the  MEI. 


A  revised  MEI  should  incorporate  a 
productivity  adjustment  that  balances 
the  interests  of  physicians  and 
taxpayers  and  sends  an  appropriate 
signal  to  encourage  productivity 
increases.  We  point  out  that  individual 
physicians'  practices  that  achieve  gains 
in  productivity  benefit  nnancially, 
compared  to  those  which  do  not, 
regardless  of  any  overall  productivity 
adjustment  in  the  MEI. 

Two  problematic  areas  with  the 
current  MEI  economy-wide  adjustment 
for  productivity  were  discussed  above: 
Instability  in  the  annual  percent  changes 
in  productivity  and  the  related  effect  of 
negative  productivity  changes  resulting 
in  increases  in  the  MEI.  Both  of  these 
issues  can  be  addressed  by  using  an 
average  rate  of  productivity  change, 
rather  than  an  annual  change. 

Given  the  high  instability  in  annual 
rates  of  change  in  productivity,  a  more 
stable  measure  is  needed  that — 

•  Keeps  the  integrity  of  the  official 
BLS  productivity  series; 

•  Automatically  is  updated  for 
historical  revisions  and  new  experience; 
and 

•  Mathematically  "averages  out"  over 
■selected  periods  of  time. 

One  approach  is  to  use  an  historical 
moving  average  of  productivity  changes. 
We  experimented  with  various  periods 
of  time  to  calculate  the  moving  average. 
We  propose  using  ten  years  as  a 
balance  between  being  short  enough  to 
reflect  relatively  recent  secular  trends  in 
productivity  while  not  being  overly 
influenced  in  any  one  year  be  trends  in 
the  business  cycle.  Since  labor 
productivity  is  calculated  by  BLS  using 
all  direct  labor  inputs,  we  propose  to 
apply  the  productivity  adjustment  to  all 
direct  labor  inputs  in  the  MEI,  including 
general  earnings  (net  income)  and 
nonphysician  compensation.  Each  of  the 
four  price  proxies  (average  houriy 
earnings  in  the  private  nonfarm 
economy,  ECI  for  benefits  of  private 
nonfarm  economy,  ECI  for  wages  and 
salaries  of  nonphysician  employees,  ECI 
for  benefits  of  white  collar  workers)  are 
divided  by  a  ten-year  moving  average 
index  of  labor  productivity  in  the 
nonfarm  business  sector. 

IV.  Conclusions 

In  this  proposed  rule,  we  have 
presented  options  and  recommendations 
for  a  revised  MEI.  Comparable  to  other 
input  price  indexes  (market  baskets) 
which  HCFA  uses  in  connection  with 
provider  payment  systems,  the  proposed 
MEI  is  a  fixed  weight  Laspeyres 
measure.  The  revised  index  was 
constructed  using  expenditure 
categories  developed  from  1989  data,  the 
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latest  available  at  the  time  of  this 
proposal,  and  has  an  increased  number 
of  cost  categories  and  price  proxies. 
Changes  in  average  hourly  earnings  for 
the  total  private  nonfarm  economy  is 
employed  as  a  proxy  for  the  wages  and 
salaries  component  of  the  physicians' 
time  category.  In  addition,  we  developed 
an  occupationally-based  wage  index  as 
the  price  proxy  for  nonphysician 
employees.  We  also  added  separate  cost 
categories  for  fringe  benefits  for  both 
physicians  and  nonphysician 
employees.  For  the  productivity 
adjustment,  an  integral  component  of 
the  MEI  designed  to  avoid  duplicate 
payment,  a  more  stable  ten-year  moving 
average  of  output  per  hour  in  the 
nonfarm  business  economy  is  being 
used.  The  labor  productivity  adjustment 
is  applied  to  the  direct  labor 
components  of  the  MEI,  that  is,  general 
earnings  (net  income]  and  nonphysician 
employee  compensation.  We  believe  the 
proposed  MEI  is  technically  improved 
and  equitably  measures  price  changes 
for  physicians'  office  practices. 

V.  Proposed  Revisions  to  the 
Regulations 

We  are  proposing  to  amend  existing 
regulations  related  to  the  MEI  effective 
for  services  furnished  on  or  after 
January  1, 1992.  The  fmal  determination 
of  methodology,  adjustments,  and 
resulting  MEI  will  be  pubUshed  before  it 
takes  effect. 

We  are  not  proposing  to  delete  from 
the  regulations  the  language  at  §  405.502 
and  §  405.504  that  describes  the  current 
MEI  and  its  main  components,  including 
the  example.  We  would  retain  these 
sections  and  references  to  the  current 
MEI  in  the  CFR  since  claims  for 
payment  of  physicians'  services 
performed  in  1991  may  be  paid  during 
FSY  1992.  The  references  to  the  current 
M£i  would  apply  to  physicians'  services 
provided  before  January  1, 1992. 

We  propose  to  establish  a  new 
§  405.504(d)  governing  the  issuance  of 
the  MEI  for  FSYs  after  1991.  This  section 
would  state  that — 

•  For  fee  screen  years  after  1991,  the 
MEI  is  a  physician  input  price  index, 
which  is  adjusted  by  a  10-year  moving 
average  index  of  labor  productivity  in 
the  nonfarm  business  sector; 

•  The  MEI  is  constructed  using  base 
year  1989  weights  and  annual  changes  in 
the  economic  price  proxies  as  shown  in 
table  2,  which  will  appear  in  the  CFR; 

•  When  there  is  no  methodological 
change,  HCFA  publishes  in  the  Federal 
Register,  as  a  fmal  notice  not  subject  to 
public  comment,  the  annual  increase  in 
the  MEI  before  the  beginning  of  the  fee 


screen  year  to  which  it  apphes. 
However,  any  proposed  changes  in  the 
base  year  weights  or  in  the  price  proxies 
used  to  calculate  the  MEI  are  published 
in  the  Federal  Register  with  opportunity 
for  public  comment. 

VI.  Information  Collection  Requirements 

These  proposed  changes  would  not 
impose  information  collection 
reqirements;  consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

VIL  Response  to  Comnients 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates'* 
section  of  this  preamble  and,  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

VIIL  Regulatory  Impact  Statenent 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  "major  rule";  that  is, 
a  rule  that  would  be  likely  to  result  in — 

•  An  armual  elfect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  gcorgraphic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
physicians  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 


section  llQ2(b)  of  the  Act  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  proposed  rule  would  revise  the 
procedure  used  to  calculate  the  MEI  in 
order  to  more  accurately  reflect  year-to- 
year  economic  changes  affecting  the 
cost  of  providing  physicians'  services. 
The  methodology  used  to  determine  the 
MEI  has  not  undergone  a  major  revision 
since  its  adoption  in  1975.  Our  analysis 
indicates  that  the  revised  methodology 
is  very  close  to  being  budget  neutral  and 
any  costs  or  savings  associated  with 
this  proposed  rule  from  FY  1992  through 
FY  1996  would  be  minimal. 

Therefore,  this  final  rule  does  not 
meet  the  $100  million  criterion  nor  does 
it  meet  the  other  E.0. 12291  criteria. 
Since  this  final  rule  is  not  a  major  rule 
under  E.0. 12291.  a  regulatory  impact 
analysis  is  not  required. 

Section  6102  of  PubUc  Law  101-239 
amended  the  Act  by  adding  a  new 
section  1848,  which  sets  forth 
regulations  governing  Medicare 
payment  for  physicians'  services 
provided  after  December  31, 1991. 
Section  1848(d)(3](A)(ii)  defines  the 
appropriate  update  index  that  was  in 
effect  in  1969  for  a  category  of  service. 
In  1989,  physicians'  services  were 
subject  to  the  MEI.  The  allowed 
percentage  increases  in  the  MEI  were 
prescribed  by  Congress  from  April  1988 
through  December  1991. 

We  believe  the  revised  methodology 
would  have  only  minimal  effects. 
Therefore,  we  are  not  preparing 
analyses  for  either  the  RFA  or  section 
1102(b)  of  the  Act  since  we  have 
determined  and  the  Secretary  certifies 
that  this  proposed  rule  would  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
would  not  have  a  significant  economic 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions,  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes, 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

For  the  reasons  set  forth  in  the     

preamble,  we  propose  to  amend  42  CFH 
part  405,  subpart  E  as  follows: 
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PART  405— FEDERAL  HEALTH 


INSURANCE  FOR 
DISABLED 


THE  AGED  AND 


Subpart  E— Criteria  for  Determination 
of  Reasonable  Charges; 
Reimbursement  f^r  Services  of 
Hospital  Interns,  Residents,  and 
Supervising  Physicians 

c  itation  for  subpart  E 
follows: 


1.  The  authorty 
continues  to  read 


£S 


,  111  12 


Authority:  Sees. 
1834(b).  1842  (b)  and 
1862(a)(14),  1866(a 
and  1889  of  the  Socia 
amended  (42  U.S.C. 
13951(a),  1395m(b), 
and  (v).  1395y(a)(14) 
139517. 1395WW,  1395)ix 


1571 


1102 


13  »5 


2.  Section  405.50: 
follows: 


§  40S.S02    Criteria  f^r  determining 
reasonable  charges. 

(a)  •  •  • 

(3)  In  the  case  of  bhysic 
the  prevailing  char]  es 
economic  changes 
§  405.504  of  this  su 


1814(b).  1832, 1833(a). 
h),  1881  (b)  and  (v). 
1881. 1886.  1887, 
Security  Act  as 

1395f(b),  13951<. 
u  (b)  and  (h).  1395x  (b) 
1395cc(a).  t395hh. 
and  1395zz). 


(a](3)  is  revised  as 


lans  services, 
adjusted  to  reflect 
provided  under 
I  part. 


us 


Pf  oposed  Medicare  Economic  Index  Expenditure  Categories.  Weights  and  Price  Proxies 


;net  income,  general  earnings) . 


Total 

1.  Physician's  Own  Time 

a.  Wages  and  salaries.. 

b.  Fnnge  Benefits.. 

2.  Practice  expenses... 

a.  Nonpiiysician  Emdoyee  Compensation.. 
1.  Wages  and  Salaries.. 


2.  Fringe  Benefi^ 

b.  Office  Expenses.. 

c.  Medical  Materials 


>nd  Supplies, 
d.  Professional  Liabii'  ty  Insurance.. 


e.  Medical  Equipmen 

f.  Other  Professional 

1.  Automobile 

2.  Other 


Exper>ses.. 


'  Sources:  Martin  L 
Mark  Holoveiko,  "Practicfe 
'  Due  to  rounding,  wights 
'  Net  of  change  in 


(3)  When  there  is 
change,  HCFA  publ 
Register,  as  a  final 
public  comment,  th« 
the  MEI  before  the 
screen  year  to  whic  i 
However,  any  propi  sed 
base  year  weights  c  r 
used  to  calculate  th  ( 
in  the  Federal  Regis  t 
for  public  comment 


3.  Section  405.504  is  amended  by 
revising  paragraphs  (a){3)(i)  introductory 
text  and  (iii)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  405.504    Determining  prevailing  charges. 

(a)  Ranges  of  charges. 

•        »        *        ♦        • 

(3)(i)  In  the  case  of  physicians' 
services  furnished  before  January  1, 
1992,  each  prevailing  charge  in  each 
locality  may  not  exceed  the  prevailing 
charge  determined  for  the  fiscal  year 
ending  June  30, 1973  {without  reference 
to  the  adjustments  made  pursuant  to  the 
economic  stabilization  program  then  in 
effect),  except  on  the  basis  of 
appropriate  economic  index  data  which 
demonstrate  that  such  higher  prevailing 
charge  level  is  justified  by: 
***** 

(iii)  When,  for  any  reason,  a 
prevailing  charge  for  a  service  in  a 
locality  has  no  precise  counterpart  in 
the  carrier's  charge  data  for  calendar 
year  1971  {the  data  on  which  the 
prevailing  charge  calculations  for  fiscal 
year  1973  were  based),  the  limit  on  the 
prevailing  charge  shall  be  estimated,  on 
the  basis  of  data  and  methodology 


acceptable  to  the  Secretary,  to  seek  to 
produce  the  effect  intended  by  the 
economic  tax  criterion.  The  allowance 
or  reduction  of  an  increase  in  a 
prevailing  charge  for  any  individual 
medical  item  or  service  may  affect  the 
allowance  or  reduction  of  an  increase  in 
the  prevailing  charges  for  other  items  or 
services  where,  for  example,  the  limit  on 
the  prevailing  charge  is  estimated  as 
explained  in  the  preceding  sentence  of 
this  section,  or  where  the  prevailing 
charge  for  more  than  one  item  or  service 
are  established  through  the  use  of  a 
relative  value  schedule  and  of  dollar 
conversion  factors. 
***** 

(d)  Computation  and  issuance  of  the 
MEI  after  1991. 

(1)  For  fee  screen  years  after  1991,  the 
MEI  is  a  physician  input  price  index, 
which  is  adjusted  by  a  10-year  moving 
average  index  of  labor  productivity  in 
the  nonfarm  business  sector. 

{2)  The  MEI  is  constructed  using  base 
year  1989  weights  and  annual  changes  in 
the  economic  price  proxies  as  shown  on 
the  chart  below: 


Expense  category 


Weights 
(1989) '  » 
(percent) 


100.0 
54.2 
45.3 
8.8 
45.9 
16.3 
13.8 

2.5 

10.3 

5.3 

4.8 

23 
6.9 
1.4 
5.5 


Price  proxy 


Average  hourly  earnings,  total  private  nonfarm.' 
Employment  Cost  Index,  benefits,  private  nonfarm.* 


Employment  Cost  Index,  wages  and  salaries  weighted  for  occupational 
mix  of  nonphysician  employees.' 

Empkjyment  Cost  Index,  benefits,  white  collar.' 

CPI-U  Housing. 

PPI  Ethical  drugs,  PPI  Surgical  appliances  and  supplies,  and  CPI-U 
Medical  equipment  and  supplies  (equally  weighted). 

HCFA  survey,  ctiange  in  average  premiums  for  S100,000/$300.000  pro- 
fessional liability  coverage  among  9  major  insurers. 

PPI  Medical  instruments  and  equipment. 

CPI-U,  Private  transportation. 
CPI-U  All  items  less  food  and  energy. 


I  jonzalez.  ed  ;  Physician  Marketplace  Statistics,  Fall,  1990.  Center  for  Health  Policy  Research,  Chicago,  Anrierican  Medical  Association,  1990; 

*  Expenses  Take  the  Leap  of  the  Decade,"  Medical  Economics,  November  12,  1990;  and  HCFA.  Office  of  the  Actuary,  special  study. 

■    may  not  sum  to  100.0%.  /•  -k-  7 


te  i-year  moving  average  of  output  per  man-hour  to  exclude  changes  in  economy-wide  labor  productivity. 


no  methodological 

shes  in  the  Federal 

1  lotice  not  subject  to 

annual  increase  in 
leginning  of  the  fee 

it  applies. 

changes  in  the 

in  the  price  proxies 

MEI  are  published 
cr  with  opportunity 


Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Supplementary  Medical 
Insurance. 


Dated:  April  18. 1991. 

Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  May  31, 1991. 
Louis  W.  Sullivan, 
Secretary. 

[PR  Doc.  91-21506  Filed  9-*-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3400.  3410,  3420,  3440, 
3450,  3460,  3470,  3480 

RIN  1004-AB44 

[WO-660-4120-02-24  1A] 

Coal  Management— General; 
Exploration  Licenses;  Competitive 
Leasing;  Licenses  to  Mine; 
Environment;  Coal  Management 
Provisions  and  Limitations; 
Management  of  Leases,  Licenses,  and 
Logical  Mining  Units;  and  Coal 
Exploration  and  Mining  Operations 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period. 

summary:  The  proposed  rule  that  would 
revise  provisions  of  the  operations- 
related  portions  of  the  existing  Federal 
Coal  Management  Program  regulations, 
specifically  those  regulations  relating  to 
exploration  licenses,  logical  mining 
units,  suspensions,  lease  management, 
diligence,  and  exploration  and  mining 
operations  on  leased  Federal  coal,  was 
published  in  the  Federal  Register  on  July 
12, 1991  (56  FR  32002),  allowing  60  days 
for  public  comment  In  response  to 
public  request,  the  comment  period  is 
being  extended  30  days  to  October  10, 
1991. 

DATES:  Comments  should  be  submitted 
by  October  10, 1991.  Comments  received 


or  postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  final  rulemaking. 

ADDRESSES:  Comments  should  be  sent 
to  Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building.  1849  C  Street  NW., 
Washington,  DC  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Politzer,  (202)  208-7722,  or  Harold 
W.  Moritz,  (202)  208-7722. 

Richard  Roldan, 

Acting  Assistant  Secretary  of  the  Interior. 
|FR  Doc.  91-21499  Filed  9-6-91;  8:45  am) 
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authority,   filing  of 
applications  and  agehcy 
organization  and  functions 
of  documents 


h(  lari 
commi  ttee 


appea  ing 


FEDERAL  REGISTER 
other  than  rules  or 
are  applicable  to  the 
ings  and 

meetings,  agency 
delegations  of 
itions  and 

statements  of 

are  examples 
in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Expansion  of  the  Breckenridge  Ski 
Area,  Arapaho  National  Forest,  Summit 
County,  CO 


agency:  Forest  Sen  ice 
action:  CanceHatio  a 


USDA. 
of  notice  of  intent. 


Breckenridge  Ski  [Corporation  has 
requested  the  USD/ .  Forest  Service  to 
indefinitely  postpor  e  its  request  for  a 
2,635  acre  expansio  t  of  its  ski  area 
permit  boundary.  Tie  Forest  Service 
considers  the  requeit  for  expansion  to 
be  withdrawn.  The  Notice  of  Intent, 
published  in  Vol.  55J  No.  208  of  the 
Federal  Register  Oclober  26, 1990  p. 
43151  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Davis.  Project  Manager,  Box  620, 
Siverthome,  Colorado  80498.  303-498- 
5400. 

Dated:  August  28, 19^. 
Gerald  P.  Hart. 
Ac  ling  Forest  Supervis  ?r. 
[FR  Doc.  91-21454  Filef  9-6-91:  6:45  am] 

WLUNQ  COOE  3410-11-M 


Soil  Conservation  i  lervice 

Ecleto  Creek  Watenshed  Project; 
Finding  of  No  Significant  Impact 

AGENCV:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  inding  of  no 

significant  impact. 


summary:  Pursuant 
of  the  National  Envi 
Act  of  1969;  the  Coujicil 
Environmental  Qual 
CFR  part  1500);  and 
Conservation  Servicb 
part  650);  the  Soil 
U.S.  Department  of 
notice  that  an 
statement  is  not 


:  beii  g 


to  section  102(2)(C) 
onmental  Policy 

on 
ty  Guidelines  (40 
he  Soil 

Guidelines  [7  CFR 
Cdnservation  Sei^ice, 
i  Agriculture,  gives 
envirqnmental  impact 

prepared  for  the 


Ecleto  Creek  Watershed;  DeWitt, 
Guadalupe.  Karnes,  and  Wilson 
Counties,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  W.  Oneth,  State  Conservationist, 
Soil  Conservation  Service,  101  South 
Main,  Temple.  Texas  76501-7682, 
telephone  (817)  774-1214. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection.  The 
planned  works  of  improvement  include 
11  floodwater  retarding  structures  and 
technical  assistance  for  land  treatment. 

The  Notice  of  a  Finding  of  a  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  August  26. 1991. 
Charles  W.  Conklin, 
Assistant  State  Conservationist. 
(FR  Doc.  91-21410  Filed  9-6-91;  8:45  am] 
mujNo  COOE  34ia-ie-«i 


Elm  Creek  (Cen-Tex)  Watershed,  TX 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 


notice  that  a  supplement  to  the 
environmental  impact  statement  is  being 
prepared  for  the  Elm  Creek  (Cen-Tex) 
Watershed.  Bell,  Falls,  McLennan,  and 
Milam  Counties,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  W.  Oneth,  State  Conservationist. 
Soil  Conservation  Service,  101  South 
Main,  Temple,  Texas  76501-7682, 
telephone  (817)  774-1214. 

SUPP1.EMENTARY  INFORMATION:  The 

work  plan  was  approved  and  an 
environmental  impact  statement 
prepared  in  1975.  Twenty-nine 
floodwater  retarding  structures  have 
been  installed  and  16  remain  to  be 
installed.  As  a  result  of  deleting  Site  42 
and  adding  Sites  42A  and  42B,  which  are 
smaller  structures,  the  project  may 
cause  significant  local,  regional,  or 
national  impacts  on  the  environment. 
Therefore,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  a  supplement 
to  the  environmental  impact  statement 
is  needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection  and  flood 
prevention.  Alternatives  under 
consideration  to  reach  these  objectives 
include  proceeding  with  the  project  as 
originally  planned,  stop  all  future  action, 
and  replace  Site  42  with  Sites  42A  and 
42B. 

A  draft  supplement  to  the 
environmental  impact  statement  will  be 
prepared  and  circulated  for  review  by 
agencies  and  the  public.  The  Soil 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement. 

A  meeting  will  be  held  at  8  p.m., 
Thursday,  November  14, 1991,  at  602 
South  1st  Street,  Temple.  Texas,  to 
determine  the  scope  of  the  evaluation  of 
the  proposed  action.  Further  information 
on  the  proposed  action,  or  the  meeting 
may  be  obtained  from  Harry  W.  Oneth,  . 
State  Conservationist,  at  the  above 
address  or  telephone  (817)  774-1214. 

Dated:  August  26. 1991. 

Charles  W.  Conklin, 

Assistant  State  Conservationist 
(Administration). 

(FR  Doc.  91-21491  Filed  9-6-91;  8:45  am) 
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Pine  Creek  Watershed,  Lamar  County, 
TX;  Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  a  supplemental 
environmental  impact  statement  is  being 
prepared  for  the  Pine  Creek  Watershed, 
Lamar  County,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  W.  Oneth,  State  Conservationist, 
Soil  Conservation  Service,  101  South 
Main,  Temple,  Texas  76501,  telephone 
(817)  774-1214. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  a 
supplemental  environmental  impact 
statement  are  needed  for  this  project, 

The  project  concerns  the  completion 
of  an  authorized  flood  prevention  and 
watershed  protection  project  with  the 
addition  of  a  municipal  and  industrial 
water  supply.  Alternatives  under 
consideration  to  reach  these  objectives 
include  proceeding  with  the  project  as 
originally  planned  or  redesigning  one 
floodwater  retarding  structure  to  include 
industrial  and  municipal  water  supply. 

A  draft  supplemental  environmental 
impact  statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  supplemental 
environmental  impact  statement.  A 
public  meeting  will  be  held  October  1, 
1991  from  10  a.m.  to  12  noon  in  the 
Lamar  County  Courthouse  in  Paris. 
Texas  to  determine  the  scope  of  the 
evaluation  of  the  proposed  action. 
Further  information  on  the  proposed 
action  or  the  meeting  may  be  obtained 
from  Harry  W.  Oneth,  State 
Conservationist,  at  the  above  address  or 
telephone  (817)  774-1214. 


Dated:  August  26. 1991. 
Charles  W.  Conklin, 

Assistant  Slate  Conservationist. 

[FR  Doc.  91-21409  Filed  9-6-91:  8:45  amj 

■ILUNQ  COOC  S410-1»-H 


COMMISSION  ON  CIVIL  RIGHTS 
Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Minnesota 
Advisory  Committee  to  the  Commission 
will  be  held  from  6  p.m.  until  9  p.m.  on 
Thursday,  September  26, 1991,  at  the 
Omni  Northstar  Hotel,  618  2nd  Avenue, 
So.,  Minneapolis  St.  Paul,  Minnesota. 
The  purpose  of  this  meeting  is  to  discuss 
press  and  media  stereotyping  of 
minorities. 

Persons  desiring  additional 
information  should  contact  Mary  E. 
Ryland,  Committee  Chairperson  at  (218) 
727-3673  or  Constance  M.  Davis, 
Regional  Director  of  the  Midwestern 
Regional  Office,  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  September  3, 
1991. 

Carol  Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  91-21438  Filed  9-6-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Manufacturers'  Shipments, 
Inventories,  and  Orders  (M3). 

Form  Numbeiis):  M-3  (SD). 

Agency  Approval  Number:  0607-0008. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  20.000  hours. 

Number  of  Respondents:  5,000. 

Avg  Hours  Per  Response:  20  minutes. 


Needs  and  Uses:  The  Census  Bureau 
conducts  the  M3  survey,  one  of  the 
principal  Federal  economic  indicators, 
to  collect  monthly  manufacturing  data 
from  a  sample  of  firms  in  the 
manufacturing  sector  of  the  economy. 
The  data  are  used  to  analyze  short-  and 
long-term  trends  in  the  manufacturing 
sector  and  as  related  to  other  sectors  of 
the  economy.  The  shipments  and 
inventory  data  are  essential  inputs  into 
the  gross  national  product  accounts, 
while  the  orders  data  are  direct  inputs 
into  the  leading  economic  indicator 
series.  The  survey  also  provides 
valuable  and  timely  data  for  economic' 
planning  and  analysis  to  business  firms, 
trade  associations,  research  and 
consulting  agencies,  and  the  academia 
on  the  domestic  manufacturing  sector. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  Small 
businesses  or  organizations. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary.. 

OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  September  3. 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-21539  Filed  9-6-91;  8:45  am] 

WLUNQ  COM  361IMI7-F 


Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Dominion  Oilfields  Supply  Company, 
Ltd. 

Order 

Whereas,  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
has  notified  Dominion  Oilfields  Supply 
Company,  Limited  (hereinafter  referred 
to  as  Dominion)  of  its  intention  to 
initiate  an  administrative  proceeding 
against  it  alleging  that  Dominion 
violated  the  provisions  of  S  787.3(b)  of 
the  Regulations  in  that,  between  March 
1986  and  continuing  through  about 
March  1989,  Dominion  conspired  with 
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Alvin  C  Schreinei ,  Phillip  B.  Wicker, 
and  others  to  brin|  about  acts  that 
constituted  violatibns  of  the  Act  and  the 
Regulations  and  that  the  abjective  of  the 
alleged  conspiraGV  was  to  effectuate  the 
export  of  LI.S.-orisn  industrial,  including 
oil  drilhng  equipment  bom  the  United 
States  to  Libya,  through  the  United 
Kingdom,  without  bbtaining  from  the 
Department  the  validated  exp>ort 
licenses  or  reexport  authorizations 
required  by  }  772.1(b).  774.1,  785.7  and 
790.7  of  the  Regulartions; 

Whereas,  the  Department  and 
Dominion  have  entered  into  a  Consent 
Agreement  whereby  they  have  agreed  to 
settle  all  matters  between  them  by 
Dominion's  paying  to  the  Department  a 
civil  penalty  of  $10,000  and  by  the 
Department's  denying  Dominion's 
export  privileges  f«r  five  years  (a 
portion  of  which  is  suspended  as  set 
forth  below); 

The  terms  of  the  Consent  Agreement 
having  been  appro  «'ed  by  me; 

Therefore,  ft  is  o  Tiered: 

First,  a  civil  peni  ilty  in  the  amount  of 
$10,000  is  assessed  against  Dominion 
which  Dominion  si  all  pay  to  the 
Department  within  30  days  of  the  date  of 
the  entry  of  this  Older.  Payment  shall  be 
made  in  the  manne  r  speciHed  in  the 
attached  instructio  is. 

Second,  Dominic  i  Oilfields  Supply 
Company,  Limited  hereinafter  referred 
to  as  Dominion)  71  K)  North  Loop  East, 
suite  7,  Houston,  T  ;xas  77028,  and  all  its 
successors,  assigns ,  officers,  partners, 
and  any  represents  lives,  agents  or 
employees  acting  c  n  its  behalf  shall,  for 
a  period  of  five  yes  rs  from  the  date  of 
entry  of  this  Order  be  denied  3ll 
privileges  of  partic  pating,  directly  or 
indirectly,  in  any  n  anner  or  capacity,  in 
any  transaction  in;  olving  the  export  of 
U.S.-origin  commo<  ities  or  technical 
data  from  the  Unit!  d  States  or  abroad. 

A.  Without  limiting  the  generality  of 
the  foregoing,  parti  ;ipation  prohibited  in 
any  such  transacti(  n,  either  in  the 
United  States  or  ah  road,  shall  include, 
but  not  be  limited  t3,  participation:  (i) 
As  a  party  or  as  a  i  epresentative  of  a 
party  to  any  export  license  application 
submitted  to  the  D(  partment;  (ii)  in 
preparing  for  filing  with  the  Department 
any  export  license  ipplication  or 
request  for  reexpor  t  authorization,  or 
any  document  to  b  i  submitted 
therewith;  (iii)  in  ol  itaining  from  the 
Department  or  usir  g  any  validated  or 
general  export  lice:  ise  or  other  export 
control  document;  iv)  in  carrying  on 
negotiations  with  r  >spect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  o  ■  technical  data,  in 
whole  or  in  part,  e;  ported  or  to  be 
exported  from  the  1  Jniled  States  and 


subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

B.  After  notice  and  opportunity  for 
comment  pursuant  to  15  CFR  78&3(c). 
such  denial  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which 
Dominion  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

C.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data  subject 
to  the  Act  and  the  Regulations,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Dominion  or  any 
related  person,  or  whereby  Dominion  or 
any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly:  (a)  Apply  for,  obtain,  transfer, 
or  use  any  license,  Upper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  U.S.-origin  commodity 
or  technical  data  exported  in  whole  or  in 
part,  or  to  be  exported  by,  to,  or  for 
Dominion  or  any  related  person  denied 
export  privileges;  or  (b)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  in  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States. 

D.  As  authorized  by  §  768.16(c)  of  the 
Regulations,  the  denial  period  herein 
provided  for  against  Dominion  shall  be 
suspended  for  a  period  of  four  years  and 
10  months  beginning  two  months  from 
the  date  of  entry  of  this  Order  and  shall 
thereafter  be  waived,  provided  that:  (1) 
Dominion  fully  cooperates  with  the 
reasonable  requests  of  the  Department, 
either  on  the  Eiepartment's  own  behalf 
or  on  the  behalf  of  other  appropriate 
agencies  of  the  United  States 
Government,  in  investigating  all  facts 
and  circumstances  arising  from  the 
allegations  contained  in  the  proposed 
Charging  Letter,  provided  that  no 


testimony,  statements,  documents,  or 
other  information  provided  by  Dominion 
or  by  any  of  its  present  or  past  officers, 
directors,  employees,  agents,  or 
representatives  (or  any  information 
directly  or  indirectly  derived  from  such 
testimony,  statements,  documents  or 
other  information)  may  be  used  against 
Dominion,  its  affiliates,  successors, 
parents,  assigns,  and  also  its  past  or 
present  agents,  representatives,  onicers, 
directors,  or  employees,  with  the 
exception  of  Al  Schreiner,  Phillip 
Wicker,  and  Ted  Datchko.  in  any 
criminal,  civil,  or  administrative 
proceeding,  except  a  prosecution  for 
perjury  or  giving  a  false  statement 
occurring  from  such  cooperation.  The 
continued  suspension  of  the  period  of 
denial  is  expressly  made  contingent 
upon  Dominion's  ongoing  cooperation 
with  such  investigations,  and  with  any 
criminal,  judicial  or  administrative 
litigation  arising  therefrom,  as  the 
United  States  Government  may  choose 
to  pursue.  Dominion's  failure  or  refusal 
to  cooperate  may  result  in  the 
revocation  of  the  suspension;  and  (2) 
during  the  period  of  applicable 
suspension.  Dominion  has  not 
committed  any  violation  of  the  Act  or 
any  regulation,  order  or  license  issued 
under  the  Act. 

Third,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  to  the 
public.  A  copy  of  this  Order  shall  be 
served  on  Dominion  and  published  in 
the  Federal  Register. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Dated:  August  26, 1991. 
Kenneth  A.  Cutshaw, 
Acting  Assistant  Secretary  for  Export 
Enforcement. 
[FR  Doc.  91-21413  Filed  9-6-91;  8:45  amj 

BILUNQ  CODE  3StO-OT-W 


Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  October  1, 1991,  . 
in  the  Herbert  C.  Hoover  Building,  room 
1617F,  14th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  The  Committee 
will  meet  in  closed  session  from  8  a.m. 
to  10  a.m.  The  Committee  will  meet  in 
open  session  from  10  a.m.  to  12  p.m.  The 
Committee  will  meet  again  in  closed 
session  from  12  p.m.  to  5  p.m.  The 
Committee  advises  the  office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
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electronics  and  related  equipment  and 
technology. 
Agenda: 
Executive  Session  8  a.m.-lO  a.m. 

1.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

General  Session  10  a.m.-12  p.m 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Discussion  of  COCOM  Core  List 
export  controls. 

Executive  Session  12  p.m.-5  p.m. 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
with  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter.  TAC  Staff/BXA/ 
Rm.  1621.  U.S.  Department  of 
Commerce,  14th  &  Pennsylvania  Ave. 
NW.,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990.  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittee  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552(c)(1)  shall  be  exempt  from 
the  provisions  rislating  to  public 
meetings  found  in  section  10(a)(l]  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230.  For 
further  information  or  copies  of  the 
minutes,  contract  Lee  Ann  Carpenter  on 
(202)  377-2583. 


Dated:  September  3, 1991. 
Betty  Anne  Ferrall, 

Director,  Technical  Advisory  Committee 

Staff. 

[FR  Doc.  91-21538  Filed  9-6-91;  8:45  am] 

■ILUIM  COOe  U10-OT-M 

International  Trade  Administration 

President's  Export  Council:  Meeting  of 
the  President's  Export  Council 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  an  open  meeting. 

summary:  The  President's  Export 
Council  is  holding  a  meeting  to  discuss 
Council  committee  work  plans  and 
issues  relating  to  foreign  market 
development,  U.S.  trade 
competitiveness,  export  promotion, 
export  fmancing,  and  export  controls. 
The  President's  Export  Council  was 
established  on  December  20, 1973,  and 
reconstituted  May  4, 1979.  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade. 

DATES:  September  24. 1991,  from  10  a.m. 
to  11:45  a.nr.  and  1:30  p.m.  to  3  p.m. 

ADDRESSES:  Willard  Hotel,  Ballroom, 
1401  Pennsylvania  Avenue,  NW., 
Washington.  DC  20004.  Seating  is 
limited  and  will  be  on  a  first  come,  first 
serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sylvia  Lino  Prosak,  President's 
Export  Council,  room  3215,  Washington, 
DC  20230. 

Dated:  September  3, 1991. 
Wendy  H.  Smith, 

Staff  Director  and  Executive  Secretary, 
President's  Export  Council. 
[FR  Doc.  91-21479  Filed  9-&-91;  8:45  am] 
BIIXINQ  COOE  3S10-OR-M 


University  of  California,  Los  Alamos,  et 
ai.;  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Articles 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Decision:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 


Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  each  of  the  listed  dockets. 

Docket  Number:  90-095.  Applicant: 
University  of  California.  Los  Alamos 
National  Laboratory.  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  Low 
Energy  Pion  Momentum  Compactor. 
Manufacturer:  Interatom  GmbH,  West 
Germany.  Date  of  Denial  Without 
Prejudice  to  Resubmission:  February  26. 
1991. 

Docket  Number:  90-195.  Applicant: 
University  of  Georgia,  Athens,  GA 
30602.  Instrument:  Mass  Spectrometer, 
Model  Tracermass.  Manufacturer: 
Europe  Scientific,  United  Kingdom.  Date 
of  Denial  Without  Prejudice  to 
Resubmission:  May  29, 1991. 
Frank  W.  Cro«l. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-21540  Filed  9-6-91:  8:45  am] 

•HXNM  COOE  SS10-0S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

August  29, 1991. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Science  and 
Technology  (S&T)  Broad  Program 
Appraisal  (BPA)  will  meet  on  October 
10. 1991,  from  8  a.m.  to  5  p.m.  at  The 
Pentagon,  Washington,  DC  20330. 

The  purpose  of  the  meeting  is  to 
present  the  Committee's  observations 
and  comments  on  the  Air  Force  S&T 
programs  to  the  Air  Force  Acquisition 
Executive  (AFAE)  to  assist  him  in  his 
decisions  to  approve/disapprove  the 
Technology  Area  Plans  (TAPs)  and  the 
Technology  Investment  Plans  (TIPs) 
submitted  for  the  management  of  these 
programs.  This  meeting  will  involve 
discussions  of  (1)  classified  defense  and 
(2)  contractor  proprietary  matters  listed 
in  section  552b(c)  of  title  5,  United 
States  Code,  specifically  subparagraphs 
(1)  and  (4)  thereof,  and  accordingly  will 
be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8404. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  91-21414  Filed  9-6-91:  8:45  am] 
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Department  of  ttic 


Army 


Patent  Ueenses, 
Partialty  Exclusive; 


^elusive  and 
GutletMr,  F.S. 


agency:  U.S.  Armv  Communications- 
Electronics  Commahd. 


action:  Notice  of 
and  partiaJly  exclusive 


p'ospective  exclusive 
licenses. 


summary:  In  accor(  ance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
prospective  partiall  t  exclusive  licenses 
of  the  following  Unjted  States  Patent 
Nos.,  4.460^2  and  4,457,007. 

FOR  FURTHER  (^FOR  NATION  CONTACT: 

Mr.  William  H.  Anc  erson,  U.S.  Army 
Communications-El  jctronics  Command, 
ATTN:  AMSEI^LG  L,  Fort  Monmouth. 
New  Jersey  07703-S  )0Q,  Telephone  (908) 


Ui 

tion  . 


ci»de 


sw  1 


;  Army 


I  Technology  Transfer 


Cade. 


us  ve  i 


fcrl 


532^112. 

SUPPLEMENTARY 

above  mentioned 
involve  the  genera 
(detection)  of  spreai  1 
multiplexed  noise 
applications  of  thesit 
communications, 
systems.  Rights  to 
owned  by  the  Unitep 
Government,  as 
Secretary  of  the 
authority  of  section 
Federal 

(Pub.  L.  99-502)  and 
35,  United  States 
of  the  Army,  as 
Communications 
intends  grant  excl 
exclusive  licenses 
mentioned  United 
following  entities: 

Hillier  Technologies 
Partnership,  500 
CN23.  Princeton 
0023:  and 

Thomas  H.  Barham 
Highway  No.  33, 
Jersey  07753. 

Pursuant  to  37 
interested  party  maj 
objections  to  these 
exclusive  or  partiall; ' 
arrangements.  Writtpn 
be  directed  to:  Mr 
Anderson,  Intellectu^ 
Division.  U.S.  Army 
Electronics  Commar  d 
LG-L,  Fort  Monmou^ 
07703-5000 

Written  objections 
within  60  days  from 


mi^ORMATiON:  The 

ited  States  Patents 
and  compression 
spectrum 
es  and 
codes  in 

itching  and  control 
t|ese  patents  are 
States 
represented  by  the 
Under  the 
11(a)(2)  of  the 

Act  of  1986 
section  207  of  Title 
the  Department 
reprfesented  by  the 
Elf  ctronics  Command, 
or  partially 
the  above 
Slates  Patents  to  the 


CFl 


a  Limited 
Mexander  Park, 
r  [ew  Jersey  08543- 

:o.,  Inc.,  4239 
1  inton  Falls,  New 


V  nili 


404.7(a){l)(i)  any 
file  written 
{Respective 

exclusive  license 

objections  should 

iam  H. 

Property  Law 
Dommuni  ca  ti  ons- 

ATTN:  AMSEL- 
,  New  Jersey 

must  be  filed 
the  date  of  the 


publication  of  this  notice  in  the  Federal 

Register. 

John  O.  Roach.  II. 

Army  Liaison  Officer  with  the  Federal 

Register. 

[FR  Doc.  91-21567  Filed  9-6-91;  8:45  amj 

MLUNG  COOC  3710-Ot-M 

Patent  Licenses,  Exclusive  and 
Partially  Exclusive:  Spread  Spsctrum 
Multiplex  Noise  Codes 

agency:  U.S.  Army  Laboratory 
Command. 

ACTION:  Notice  of  availability  for  non- 
exclusive, or  partially  exclusive 
licensing  of  U.S.  Patents  concerning 
Spread  Spectrum  Multiplexed  Noise 
Codes. 

summary:  In  accordance  with  37  CFR 
404.6  announcement  is  made  of  the 
availability  of  U.S.  Patent  Nos.  4,460,992 
and  4,457,007  for  licensing.  These 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army. 
Washington,  DC. 

These  patents  concern  spread 
spectrum  multiplexed  noise  codes  and 
methods  to  eliminate  interference  of  the 
same.  These  codes  are  formed  with 
mate  code  pairs  which  when 
orthogonally  multiplexed,  transmitted 
and  detected  in  a  matched  filter  possess 
an  impulse  autocorrelation  function, 
meaning  they  compress  to  a  single 
impulse  containing  no  sidelobes. 
Generally,  the  noise  codes  are 
comprised  of  binary  digital  noise  codes 
which  compress  to  a  code  bit  width  of 
tau. 

By  utilizing  these  multiplexed  noise 
codes,  simplex  and  duplex  wireless  data 
transmission  may  be  accomplished  with 
no  interference.  Further,  these  codes 
may  be  used  in  multiple  access 
communication  systems  wherein  each 
user  may  be  assigned  a  different  unique 
noise  code  pair  consisting  of  code  mate 
pairs  that  are  selected  from  a  subset  of 
multiplexed  noise  codes  whose  cross- 
correlation  function  value  is  equal  to 
zero  at  a  time  when  all  the  code  mate 
pairs  compress  to  a  single  impulse  with 
no  sidelobes.  Therefore,  several  million 
users  may  exist  in  any  one  local 
transmission  area. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  Title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  United  States  Army. 
Communications  Electronics  Command 
wishes  to  license  the  above-mentioned 
United  States  Patents  in  a  non- 
exclusive, exclusive  or  partially 


exclusive  manner  to  any  party 
interested  in  manufacturing  and  selling 
devices  covered  by  the  above  mentioned 
patents. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  H.  Anderson,  United  States 
Communications-Electronics  Command, 
ATTN:  AMSEL-LG-L.  Fort  Monmouth. 
New  Jersey  07703-5000,  (908)  532-41126. 
John  O.  Roach,  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc  91-21566  Filed  9-6-Bl:  6:45  am) 

BILLING  C00E«71(M»-H 


Corps  Of  Engineers,  Department  of 
ttie  Army 

Availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  of  ttie  Los 
Angeles  County,  Drainsge  Area 
(LACDA)  Review  Study,  CA 

agency:  Army  Corps  of  Engineers,  Los 
Angeles  District. 

action:  Notice  of  availability. 

summary:  This  Draft  EIS  has  been 
prepared  as  part  of  the  LACDA  Review 
Study  which  is  designed  to  develop  a 
system-wide  approach  to  identifying 
means  for  improving  the  capabilities  of 
the  LACDA  flood  control  system.  During 
the  40  years  since  its  construction,  the 
ability  of  the  system  to  provide  a  high 
level  of  protection  has  diminished  due  to 
an  increase  in  surface  runoff,  loss  of 
groundwater  percolation  and  associated 
increases  in  contributory  flow  from 
additional  storm  drains. 

The  tentatively  selected  plan  for 
improving  flood  protection  in  the 
LACDA  system,  consists  of  the 
following:  (1)  Levee  armoring  and 
raising  channel  walls  along  the  Rio 
Hondo,  the  Los  Angeles  River  (LAR) 
from  Atlantic  Boulevard  to  the  Ocean, 
and  Compton  Creek;  and  (2)  armoring 
the  backside  (outside)  of  the  LAR  from 
Atlantic  Boulevard  to  the  Pacific  Ocean. 
Rio  Hondo  (entire)  and  Compton  Creek 
from  Willowbrook  to  the  LAR.  These 
sections  would  prevent  predicted 
overtopping  of  the  levees  that  would  be 
expected  in  the  event  of  catastrophic 
flooding.  The  linear  distance  of  the 
armoring  would  be  about  28  miles. 
Accessibility  to  the  channel  would  not 
be  impacted.  Raising  the  channel  walls 
would  also  include  channel  transitions 
to  trapezoidal  where  necessary  and 
extensions  of  bridge  piers  where 
possible.  Environmental  enhancement, 
habitat  improvement,  and  mitigation 
have  been  considered  but  will  not  be 
included  in  project  features  because  the 
project  would  not  modify  any  habitats. 


Federai  Regwter  /  Vol.  56.  No.  174  /  Monday.  September  9.  1991  /  Notices 


4S94S 


A  range  of  alternative  solutions  to 
reduce  the  flood  threat  along  the  Los 
Angeles  River  and  the  Rio  Hondo  has 
been  considered  by  the  Corps  of 
Engineers  during  the  initial  plan 
formulation  phase  of  (he  study. 
Alternatives  considered  during  the 
planning  process  include  2  plans  with 
detention  or  spreading  ground 
possibilities  (that  of  deepening  Tujunga 
and  Pacoima  Spreading  grounds;  and 
that  of  using  Santa  Fe  gravel  pit  as  a 
detention  basin].  Public  scoping 
meetings  were  held  to  obtain  agency 
and  community  input  to  assure  that  all 
concerns  are  identified  and  addressed  in 
the  Draft  EIS/EIR.  The  Corps  has 
initiated  coordination  efforts  with 
appropriate  Federal,  state  and  local 
agencies  to  resolve  potential  problems 
concerning  involved  biological 
resources.  A  public  meeting  will  be  held 
to  receive  comments  regarding  the  Draft 
EIS.  It  will  be  in  the  Carson  Community 
Center.  Carson,  California,  on  October  1. 
1991.  at  7  p.m.  Comments  received 
during  the  DEIS  public  review  period 
will  be  considered  and  addressed  in  the 
Final  EIS.  Another  public  review  period 
will  follow  distribution  of  the  Final  EIS. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Concerns  about  the  Draft  EIS  can  be 

answered  by  Mr.  Ron  Ganzfried 

(CESPL-PD-RN),  VS.  Army  Corps  of 

Engineers,  Los  Angeles  District,  P.O. 

Box  2711.  Los  Angeles,  California  90053- 

2325,  (213)  894-2314.  Comments  must  be 

received  by  October  14, 1991. 

John  O.  Roack,  II, 

Army  Liaison  Officer  with  the  Federal 

Register. 

[FR  Doc.  91-21494  Filed  »-6-91;  8:45  am) 

BILLINQ  CODE  3710-KF-H 


Intent  To  Prepare  i  Draft 
Supplemental  Environmental  Impact 
Statement  (D-SEIS)  for  a  Proposed 
Dam  and  Reservoir  on  the  Rio 
Portugu^s  In  ttie  Munlcipio  of  Ponce. 
Puerto  Rico 

agency:  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense. 

action:  Notice  of  intent. 

summary:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers,  has  prepared 
a  Feature  Design  Memorandum  for  the 
construction  of  the  Portugues  Dam  and 
Reservoir.  A  draft  Supplement  will  be 
prepared  for  the  project  to  update  the 
Final  EIS  (circulated  in  1973). 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  SEIS  can  be  answered  by: 
Barbara  Cintron,  U.S.  Army  Engineer 
District,  P.O.  Box  4970,  Jacksonville, 


Florida  32232-0019;  Telephone  (904)  791- 

1692. 

SUPPLEMENTARY  INFORMATION:  The 

projects  for  flood  control  and  other 
purposes  on  the  Portugues  and  Bucand 
Rivers  in  Ponce.  Puerto  Rico,  were 
authorized  by  section  201  of  the  Flood 
Control  Act  of  1970.  Public  Law  91-611. 
A  Final  Environmental  Impact 
Statement  for  the  entire  Portugu^s- 
Bucana  project  was  circulated  in  1974. 
The  dam  and  reservoir  on  Rio  Portugues 
constitute  the  last  phase  of  this  project, 
and,  in  conjunction  with  the  dam  and 
reservoir  on  the  Rio  Cerrillos  and 
channel  improvements  to  the  Portugues 
and  Bucana  Rivers  in  Ponce,  will 
provide  flood  control  and  water  supply 
to  the  city  of  Ponce.  The  dam  will  be 
located  about  3  miles  northwest  of 
Ponce,  and  will  be  built  in  two  phases. 
The  first  phase,  an  interim  dam  to  a 
height  of  219.6  feet,  will  provide  the 
flood  control  features  of  the  project.  At 
this  stage  maximum  pool  elevation  will 
be  530.9  ft  msl,  with  a  maximum  surface 
area  of  215  acres.  During  the  second 
phase  the  dam  will  be  completed  to  its 
designed  height  of  270.6  feet  for  water 
supply  purposes.  Maximum  pool 
elevation  will  then  be  585.6  feet  msl, 
with  a  maximum  surface  area  of  320 
acres.  Four  sites  will  be  developed 
under  both  options  for  recreational 
purposes  by  the  general  public. 

1.  Construction  of  the  dam  and 
reservoir  will  require  some  relocations 
of  roads  and  buildings.  Other  effects 
include  impacts  on  known  cultural  sites, 
on  vegetative  cover  and  wildlife 
habitats  in  the  dam  and  pool  area,  and 
on  fish  resources  of  the  Rio  Portugues 
and  its  upstream  tributaries. 

2.  An  extensive  public  involvement 
program  accompanied  the  formulation  of 
original  project  plans  and  circulation  of 
the  Draft  and  Final  Environmental 
Impact  Statements  for  the  overall 
project  (during  1973-74).  Because  of  the 
time  elapsed  since  circulation  of  the 
FEIS  and  subsequent  changes  in 
environmental  laws  and  regulations,  it  is 
appropriate  to  review  the  environmental 
consequences  of  the  project  and  update 
existing  informatfon.  A  letter  requesting 
views  and  comments  was  circulated  to 
Commonwealth  and  Federal  agencies 
and  interested  parties  in  August.  1990. 
announcing  the  Corps'  intent  to  prepare 
and  circulate  a  comprehensive 
environmental  document  for  the  dam 
and  reservoir  and  requesting  assistance 
in  identifying  significant  issues  to  be 
addressed. 

3.  Significant  issues  identified  to  date 
which  will  be  addressed  in  the  SEIS 
include  effects  on  federally  listed 
threatened  and  endangered  species,  if 


present:  effects  on  upland  and  instream 
habitats;  effects  on  forest  resources; 
effects  on  freshwater  fish  resources;  and 
effects  on  cultural  and  aesthetic 
resources  of  the  site. 

4.  Coordination  with  the  U.S.  Fish  and 
Wildlife  Service  will  be  accomphshed  in 
accompliance  with  section  7  of  the  U.S. 
Endangered  Species  Act.  Coordination 
required  by  appHcable  Federal  and 
Commonwealth  laws  and  policies  will 
be  conducted. 

5.  A  scoping  meeting  is  not  scheduled. 
The  Draft  Supplement  will  be  availabl«> 
to  the  pubhc  in  October  1991. 

Dated:  August  21, 1991. 

A.).  Salem, 

Chief.  Planning  Division. 

|FR  Doc.  91-21568  Filed  9-6-91:  8:45  am] 

BILLINQ  CODE  371»>IU-« 


Department  of  the  Mavy 

Planning  and  Steering  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  October  7. 1991,  ^ 
from  0900  to  1530.  at  the  Center  for 
Naval  Analyses.  4401  Ford  Avenue. 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN  security. 
The  entire  agenda  will  consist  of 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is  properly  classified  pursuant  to 
such  Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  all  sessions  of  the  meeting 
shall  be  closed  to  the  public  because 
they  concern  matters  listed  in  552b(c)(l) 
of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  LT  J.  E.  Williams 
(OP-213E),  Pentagon,  room  4D534. 
Washington,  DC  20350.  telephone 
number  (703-697^8887). 

Dated:  August  28, 1991. 
Wayne  T.  Bauclno, 

Lieutenant.  JACC.  U.S. NavaJ hesene. 
Alternate  Federal  Register  Liaison  Officer. 

(FR  Doc.  91-21415  Filed  9-6-91;  8:45  am) 
BIUINO  CODE  M10-AE-F 
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{Aipl 


Federal  Energy  Rejgulatory 
Commission 

[Docket  Nos.  OF88-2i96-002.  et  all 

Project  Orange  Astociates,  LP.,  et  al.; 
Electric  Rate.  Smajl  Power  Production, 
and  interlocking  Directorate  Filings 

Take  notice  that  he  following  filings 
have  been  made  wilh  the  Commission: 

1.  Project  Orange  A  ssociates.  L.P. 

(Docket  No.  QFe8-29q-002l 
August  28. 1991 

On  August  21 
Associates.  LP. 
Northern  Boulevart 
Syracuse,  New  Yor  i 
for  filing  an  application 
recertification  of  a 
qualifying  cogenerajt 
to  §  292.207  of  the 
Regulations.  No  deljerm 
made  that  the  subniittal 
complete  filing. 

The  topping-cycl 
facility  will  be  loca 
York,  and  will  consist 
combustion  turbine 
supplementary  fire 
boilers. 

The  original  certification 
to  G.A.S.  Orange 
June  29. 1988,  (43 
instant  recertificat 
to  a  change  in  the 
one  to  two  combus  i 
generators/heat  re(  overy 
and  a  change  in  the 

Comment  date: 
accordance  with  Standard 
at  the  end  of  this  n 


Project  Orange 
icanf).  of  6780 
Suite  501,  East 
13507,  submitted 
for 
acility  as  a 
ion  facility  pursuant 
(Jommission's 

ination  has  been 
constitutes  a 


cogeneration 
ed  at  Syracuse,  New 

of  two 
generators  and  two 

heat  recovery 


FlIRC 


1  )n  ; 
c  anfii 


tice. 

2.  Dravo  Energy'  Re  sources  of 
Montgomery  CounI  y,  Inc. 

(Docket  No.  QF8a-14^2] 
August  28, 1991. 

On  August  23. 1901 
on  August  27, 1991, 
Resources  of  Mont^i 
tendered  for  filing 
filing  in  this  docket 

The  amendment 
aspects  of  facility's 

Comment  date: 
accordance  with  Standard 
at  the  end  of  this  n  )tice 


3.  Wisconsin  Publii 
System  V.  Mid-i 
Pool 


(Docket  No.  EL91-51-|dOO] 
August  29. 1991. 

Take  notice  that 
The  Wisconsin  Pul  1 
Incorporated  Syste  in 


was  issued 
D  'velopment.  Inc.,  on 
I  62.370).  The 
is  requested  due 
iguration,  from 
ion  turbine 

_,  boiler  units 

ownership  structure. 
Cjctober  9, 1991.  in 

Paragraph  E 


as  supplemented 
Dravo  Energy 
omery  County,  Inc., 

amendment  to  its 


in 


upplements  certain 
ownership  structure. 
S|Bptember  30, 1991,  in 
Paragraph  E 


Power  Incorporated 
Codtinent  Area  Power 


on  August  23, 1991, 
ic  Power 
(WPPI)  tendered 


for  filing  a  Complaint.  Request  for 
Summary  Disposition  and  Alternative 
Request  for  Investigation  and  Hearing 
against  the  Mid-Continent  Area  Power 
Pool  (MAPP).  In  its  Complaint,  WPPI 
asks  the  Commission  to  find  that  WPPI 
has  been  improperly  denied  Participant 
membership  in  MAPP  and  access  to 
MAPP  service  schedules. 

Comment  date:  September  30. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Answers  to  the  complaint  shall  be  due 
on  or  before  September  30, 1991. 

4.  Town  of  Norwood.  Massachusetts  v. 
New  England  Power  Company 

(Docket  No.  EL91-53-000 

August  29, 1991. 

Take  notice  that  on  August  23, 1991. 
the  Town  of  Norwood.  Massachusetts 
(Norwood)  tendered  for  filing  a 
complaint  against  the  New  England 
Power  Company  (NEPCO).  Norwood 
alleges  that  NEPCO's  existing 
wholesale-for-resale  rates  and  charges 
are  excessive,  unjust,  unreasonable,  and 
unlawful  and  should  be  reduced  by  at 
least  $44.9  million. 

Comment  date:  September  30, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Answers  to  complaint  shall  be  due  on 
or  before  September  30, 1991. 

5.  Holyoke  Water  Power  Company 

(Docket  No.  ER91-601-000] 
August  29, 1991. 

Take  notice  that  on  August  26. 1991. 
Holyoke  Water  Power  Company  (HWP). 
tendered  for  filing  a  proposed 
amendment  to  a  service  agreement 
between  HWP  and  Holyoke  Power  and 
Electric  Company  (HP&E),  dated 
October  14, 1957. 

HWP  states  that  this  amendment 
eliminates  from  the  contract  the  buy 
back  from  HP&E  of  output  from  the  Mt. 
Tom  Power  Plant  in  Holyoke, 
Massachusetts.  The  amendment  does 
not  change  any  other  rates  or  terms  of 
service. 

HWP  requests  that  the  Commission 
waiver  its  filing  requirements  to  the 
extent  necessary  to  permit  the  proposed 
amendment  to  become  effective  as  of 
midnight  on  June  30, 1991. 

HWP  states  that  copies  of  the 
appropriate  proposed  amendment  have 
been  served  on  HP&E. 

Comment  date:  September  12, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER91-592-000. 

August  29, 1991. 

Take  notice  that  on  August  16. 1991. 
Central  Vermont  Public  Service 
Corporation  (CVPS).  in  accordance  with 
the  agreement  between  itself  and  the 
Vermont  Electric  Generation  and 
Transmission  Cooperative.  Inc.  (VG&T), 
tendered  for  filing  a  revenue  comparison 
of  forecast  and  actual  revenue  for  1990, 
a  report  of  forecast  costs  for  1990  and  a 
report  for  actual  costs  for  1990  for 
transmission  service  provided  by  CVPS 
to  VG&T  for  the  output  of  VG&T's  4.0 
MW  hydroelectric  plant  at  North 
Hartland,  Vermont. 

Comment  date:  September  12. 1991.  in 
accordance  wilh  Standard  Paragraph  E 
at  the  end  cf  this  notice. 

7.  Southern  Company  Services,  Inc. 

(Docket  No.  ER91-593-000 
August  29, 1991. 

Take  notice  that  on  August  19, 1991, 
Southern  Company  Services.  Inc.  acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
"Southern  Companies"),  tendered  for 
filing  a  Notice  of  Termination  of  the  - 
Short-Term  Unit  Power  Sales  Agreement 
between  Florida  Power  &  Light 
Company  and  Southern  Companies. 

Southern  Companies  state  that  the 
termination  is  effective  as  of  July  11. 
1991. 

Comment  date:  September  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  EUA  Power  Corporation 

[Docket  No.  ER9O-33O-0O0. 
August  29, 1991. 

Take  notice  that  on  August  12, 1991 
EUA  Power  Corporation  (EUA  Power) 
tendered  in  settlement  of  all  issues  in 
this  docket  a  rate  schedule  for  the  sale 
of  short-term  post-commercial  energy  to 
Montaup  Electric  Company  (Montaup). 
The  rate  schedule  is  the  result  of 
settlement  discussions  with  the 
Attorney  General  of  Massachusetts  (the 
MASS  AG)  and  the  FERC  Staff  in  this 
docket  which  began  in  mid-1990.  The 
price  for  transactions  will  be  the  lower 
of  (1)  EUA  Power's  incremental  cost 
plus  a  contribution  to  fixed  costs  not  to 
exceed  the  fixed-cost  "cap"  ($.05  per 
kilowatt-hour)  in  EUA  Power's  contracts 
for  sales  to  non-affiliates.  This  will 
always  be  higher  than  Option  B  or  C;  (2) 
EUA  Power's  incremental  cost  plus  50% 
of  the  difference  between  incremental 
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cost  and  Montaup's  decremental  cost 
(cost  of  generation  only),  or  (3)  90%  of 
Montaup's  avoided  cost  (inchiiding 
purchase  options). 

EUA  Power  requests  that  the  rate 
schedule  be  made  effective  60  days  from 
filing,  on  October  12, 1991.  and  that  this 
docket  be  terminated. 

Comment  date:  September  12, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Vennont  Public  Service 
Corporation 

[Doclcel  No.  ER91 -584-000 
August  29, 1991. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  on  August 
23. 1991.  tendered  for  filing  amendments 
and  supplemental  information  relating 
to  agreements  with  Vermont  Electric 
Cooperative.  Inc.  and  Barton  Village. 
Inc.  for  the  sale  of  Central  Vermont 
system  capacity,  and  a  notice  of 
termination  for  the  transactions.  Central 
Vermont  states  that  the  agreements 
were  entered  into  pursuant  to 
negotiations  that  were  completed  after 
service  began  and  requests  that  the 
Commission  waive  its  notice 
requirements  to  allow  the  agreements  to 
take  effect  in  accordance  with  their 
terms. 

Comment  date:  September  12, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Gulf  Power  Company 

[Docket  No.  EL90-4(M)031 
August  30, 1991. 

Take  notice  that  on  July  29, 1991.  Gulf 
Power  Company  tendered  for  filing  a 
revised  calculation  of  additional, 
amounts  refunded  to  Gulf  Power 
Company's  wholesale  customers  on  July 
25. 1991  related  to  the  fuel  buyout  costs 
recovered  prior  to  July  19. 1990. 

Comment  date:  September  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arizona  Public  Service  Company 

(Docket  No.  ER91-607-0001 
August  30, 1991. 

Take  notice  that  on  August  23, 1991, 
Arizona  Public  Service  Company 
tendered  for  filing  a  name  change  to  the 
Tohono  O'odham  Utility  Authority 
(TOUA)  (formerly  the  Papago  Tribal 
Utility  Authority)  Wholesale  Power 
Supply  Agreement  (FPC  Rate  Schedule 
No.  52)  and  the  TOUA  Transmission 
Service  Agreement  (FERC  Rate 
Schedule  No.  161)  as  well  as  a  revised 
Exhibit  B  to  the  Transmission 
Agreement  (Agreement).  Exhibit  B  lists 
the  contract  demands  applicable  under 
the  Agreement. 


No  diange  from  the  currently  effective 
rate  or  revenue  levels  is  proposed 
herein.  No  new  facilities  are  required  to 
provide  this  service. 

A  copy  of  this  filing  has  been  served 
on  TOUA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  13. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Carolina  Power  &  Li^t  Company 

(Docket  No.  ER91-561-O0OJ 
August  30. 1991. 

Take  notice  that  on  August  26. 1991. 
Carolina  Power  ft  Light  Company 
(CP&L)  tendered  for  filing  cost  support 
for  monthly  facilities  charges  resulting 
from  changes  in  its  agreements  with 
Carteret-Craven  Electric  Membership 
Corporation  (EMC).  French  Broad  EMC. 
Jones-Onslo'.v  EMC,  Lumbee  River  EMC. 
Randolph  EMC.  South  River  EMC.  Wake 
EMC  and  Tideland  EMC.  This 
information  was  requested  by  the 
Commission  Staff. 

Comment  date:  Septemtier  13. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Edison  Company 

[Docket  No.  ER91-a06-OOOj 
August  30, 1991. 

Take  notice  that  on  August  27, 1991. 
Commonwealth  Edison  Company  (CE) 
tendered  for  filing  a  new 
Interconnection  Agreement,  dated 
August  1, 1991,  between  CE  and  Indiana 
Michigan  Power  Company  (IftM).  I&M  is 
an  operating  subsidiary  of  American 
Electric  Power.  Inc.  (AEP)  and  is  a  part 
of  the  AEP  integrated  utility  system.  The 
new  Interconnection  Agreement 
replaces  an  existing  Interconnection 
Agreement,  dated  July  20, 1956.  between 
the  parties  and  provides  service 
schedules  for  the  provision  of 
Emergency  Service.  Economy  Energy. 
AEP  System  Power  and  Energy.  AEP 
Delivery  of  Third  Party  Purchases.  CE 
General  Purpose  Energy.  CE  Short  Term 
Power,  and  CE  Firm  Power. 

CE  requests  expedited  consideration 
of  the  filing  and  an  effective  date  of 
August  30. 1991.  Accordingly.  CE 
requests  waiver  of  the  Commission's 
notice  requirements  to  the  extent 
necessary. 

Copies  of  this  filing  were  served  upon 
AEP.  l&M.  the  Illinois  Commerce 
Commission,  the  Indiana  Utility 
Regulatory  Commission,  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  September  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Sonthwesteni  Elediic  Power 
Company 

[Docket  No.  ER91-ee4-O00) 
August  30. 1991. 

Take  notice  that  Southwestern 
Electric  Power  Company  (SWEPCOJ.  on 
August  26, 1991.  tendered  for  filing  a 
Restated  and  Amended  Power  Supply 
Agreement  (Agreement),  dated  March  1, 
1991.  between  SWEPCO  and  Raybum 
Country  Electric  Cooperative,  Inc. 
(Raybum  Country). 

This  Agreement  supersedes  and 
replaces  the  Power  Supply  Agreement 
between  SWEPCO  and  Raybum 
Country,  dated  January  12. 1987.  eariier 
accepted  for  filing  by  the  Commission. 

SWEPCO  requests  the  Agreement  be 
permitted  to  become  effective  as  of 
January  1. 1963,  and  therefore  has 
requested  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  fihng  were  ser\'ed  upon 
Raybum  Country  and  the  Public  Utility 
Commission  of 'Texas. 

Comment  date:  September  13. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Arkansas  Power  ft  lisbt  Company 

[Docket  No.  ER91-«»-000] 
August  30. 1991. 

Take  notice  that  Arkansas  Power  ft 
Light  Company  (AP&L)  on  August  28. 
1991  tendered  for  filing  a  proposed  new 
Article  4 — Rate  Formulas  and  Billing 
Determinants  of  the  Hydroelectric 
Power  Transmission  and  Distribution 
Service  Agreement  dated  March  31. 
1988.  This  new  Article  conforms  the 
formulas  in  this  agreement  to  the 
formulas  in  the  existing  agreements  with 
the  Cities  of  Conway.  Osceola  and  West 
Memphis.  Arkansas.  The  revision  to  the 
formulas  will  become  effective  with  the 
next  formula  rate  updated  filing  in 
March.  1992. 

The  proposed  formulas  in  the  revised 
Article  4  will  effect  a  savings  for  the 
Customer. 

Comment  date:  September  13. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Union  Electric  Company 

[Docket  No.  ER91-597-000J 
August  30, 1991. 

Take  notice  that  on  August  9. 1991, 
Union  Electric  Company  (UE)  tendered 
for  filing  a  Letter  Agreement  between 
UE  and  Arkansas  Power  and  Light 
Company  (AP&L)  extending  their 
Wholesale  Electric  Service  Agreement 
until  May  31. 1992  or  until  the  closing  of 
the  purchase  by  UE  of  AP&L's  Missouri 
facilities. 
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Comment  date. 
accordance  with 
at  the  end  of  this  n(>tice 


%ptember  13, 1991,  in 
ndard  Paragraph  E 


iSia 


17.  Pacific  Gas  and 


fcr 


Rale 


f  T] 

tiig 


IDocket  No.  ER91 -60^-000] 
August  30, 1991. 

Take  notice  that 
Pacific  Gas  and  Electric 
(PG&E)  tendered 
Appendices  to  the 
Cities  of  Anaheim. 
Colton  (Cities) 
Nos.  102, 103. 104, 
The  revisions  are 
factors  in  calcula 
rates  to  be  effectiv  • 
Additionally.  PG&I 
Anaheim  request 
Schedule  FERC  No 
December  1, 1991. 
Riverside  request 
Schedule  FERC  No 
1, 1991.  PG&E  and 
Banning,  and  Colti 
of  Rate  Schedule 
and  105,  effective  J 

Copies  of  this 
upon  the  Cities  an< 
Utilities  Commiss 

Comment  date. 
accordance  with  S 
end  of  this  notice 


on  August  27, 1991, 
Company 
filing,  revised  Rate 
southern  California 
Azusa.  Banning,  and 

Schedule  FERC 
i  nd  105,  respectively, 
gas  rates  used  as 
formula  energy 
on  August  1, 1991. 
and  the  City  of 
termination  of  Rate 
102.  effective 
'G&E  and  the  City  of 
tprmination  of  Rate 
106,  effective  August 
he  Cities  of  Azusa, 
request  termination 
Nos.  103. 104. 
ine  1, 1992. 

have  been  served 
the  California  Public 


en 


F-RC 


fil  ng 


II  in. 


%ptember  13, 1991,  in 
andard  Paragraph  E 


18.  The  Washingloh  Water  Power 
Company 

[Docket  No.  ER91-534-000| 


August  30. 1991. 

Take  notice  tha 
The  Washington 
Company,  tender 
Federal  Energy 


Re? 
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Electric  Company 


on  August  28, 1991, 
\  /ater  Power 
qd  for  filing  with  the 

;ulalory  Commission 


pursuant  to  18  CFR  35.11  an  Amendment 
1  to  its  original  filing  of  a  Firm  Capacity 
and  Energy  Sales  Agreement  between 
The  Washington  Water  Power  Company 
and  Sierra  Pacific  Power  Company.  This 
Amendment  1  revises  contract  pricing 
language  and  provides  additional 
information  requested  by  Commission 
staff. 

A  copy  of  the  filing  was  served  upon 
Sierra  Pacific  Power  Company. 

Comment  date:  September  13, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  V/ashington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  s6rve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-21458  Filed  9-6-91;  8:45  am] 

HLLING  CODE  8717-01-M 


f  Docket  No*.  CP91-2M7-000.  et  il.l 

Florida  Gas  Transmission  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Companv 

[Docket  No.  CP91-2887-0001 
August  29. 1991 

Take  notice  that  Florida  Gas 
Transmission  Company,  1400  Smith 
Street,  P.O.  Box  1188,  Houston.  Texas 
77251-1188.  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP89- 
555-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  15. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 


Shipper  name 


Peak  day 

average  day 

annual 

MMBtu 


Receipt  '  points 


tlelivery  points 


Contract  date  rate 

schedule  service 

type 


Related  docket, 
start  up  date 


CP91 -2887-000 
(8-26-91) 


CP91 -2888-000 
(8-26-91) 


City  ot  Vero  Beach.. 


City  of  Vero  Beach.. 


(*) 


(') 


OTX.  OLA,  TX,  LA,  MS. 
AL.FL 


FL. 


TX.. 


FL.. 


7-1-91,  PTSrl. 
Interruptible. 


7-1-91,  FTS-1. 
Firm. 


ST91-9513, 

7-1-91. 
ST91-9894, 

8-1-91. 
ST91-9514, 

7-1-91. 
ST91-9893, 

8-1-91. 


'  Offshore  Louisiana 


and  oflshore  Texas  are  shown  as  CLA  and  OTX. 


Peak  Day 

I  Average  Day . 
Annual  Basis . 


First  convsfsion  year  (eHective 
7/1/91) 


Phase! 


786 

590 

286.734 


Ptwsell 


466 
350 

170,255 


Second  conversion  year 
(effective  B/1/91) 


Phase  I 


1,178 

884 

430,101 


Phase  II 


700 

525 

255.383 
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First  convartion  yaw  (•Ifwttvs 
7/1/91) 

Second  ««v»nioor««' 
(•ft«cu>eB/l/9t) 

Phual 

Ptiutll 

Phu*  1        i       PIWM « 

Peak  Day 

2.103 
1.269 

463,112 

2.103 

1.269 

463.112 

2,835  I             3.113 

1,054  '             2.355 

684,763  :         859.512 

Average  Day 

Annual  Basis „ 

2.  Tninkline  Gas  Company 

August  29. 1991 

[Docket  Nos.  CP91-2893-000.  CP91-2884-000. 
CP91-2895-000.  CP91-2896-000.  CP91-2897- 
000] 

Take  notice  that  on  August  26, 1991, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket t^o.  CP86-58&-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trunkline  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  15. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 
average  day, 
annual  Mcf 

Receipt  points 

Detrvwy  point* 

Contract  date,  rate 

schedule,  service 

type 

Related  docket. 
Stan  up  date. 

CP91 -2893-000 

Reliance  Gas  Marketing 
(Company  (Martieter). 

Phillips  Petroleum 
Company  (Producer). 

Anchor  Glass  Container 
Corporation  (End- 
user). 

Reliance  Gas  Marketing 
Company  (Marketer). 

PSI,  Inc.  (MatVeter) 

30,000 

30.000 

10.950,000 

15,000 

15,000 

5.475.000 

4.500 

4.500 

1.642.500 

30.000 

30,000 

10,950,000 

20,000 

20,000 

7.300.000 

Offshore:  LA.  TX.IUTN.. 
Offshore:  LA.  TX.  IL.  TN .. 
Offshore:  LA.  TX.TN.il.. 
Offshore:  LA,  TX.  IL,  TN  .. 
Offshore:  LA.  TX  IL 

LA 

PT,  lntemjptit)»e 

PT.  Intarruptible 

PT.  Intemjptil)le 

PT.  Intemjptil)(e 

ST91 -9772-000 

(8-26-91) 
CP91 -2894-000 

LA '. 

6-30-91. 
STgi -9665-000 

(8-26-91) 
CP9 1-2895-000 

IL 

6-29-91. 

ST91 -9663-000 

(8-26-91) 
CP91 -2896-000 

LA 

6-29-91. 
ST91 -9653-000 

(8-26-91) 
CP91 -2897-000 

IN 

6-30-01. 
ST91 -9651 -000 

(8-26-91) 

6-29-91. 

3.  ANR  Pipeline  Company 

[Docket  No.  CP91 -2892-000] 
August  29, 1991. 

Take  notice  that  on  August  26, 1991, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP91-2892-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a 
transportation  service  for  El  Paso 
Natural  Gas  Company  (El  Paso) 
performed  pursuant  to  certificate 
authorization  issued  by  the  Commission 
on  December  9, 1981,  in  Docket  No. 
CP82-2O-000,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  to  abandon  a  Hrm 
transportation  service  rendered  for  El 
Paso  under  a  transportation  agreement 
dated  August  21, 1981,  designated  as 
Rate  Schedule  X-126  under  Original 


Volume  No.  2  of  ANR's  FERC  Gas  Tariff. 
ANR  states  that  the  agreement  provides 
for  ANR  to  take  receipt  of  up  to  13,600 
Mcf  of  natural  gas  per  day  in  High 
Island  Area  Block  A-341,  offshore 
Texas,  and  redeliver  equivalent  volumes 
at  an  interconnection  with  the  facilities 
of  the  High  Island  Offshore  System  in 
High  island  Area  Block  A-340,  offshore 
Texas.  ANR  advises  that  service  under 
Rate  Schedule  X-126  was  to  extend  for 
an  initial  term  of  ten  years  and  year  to 
year  thereafter  unless  canceled  by  either 
ANR  or  El  Paso  by  at  least  one  year's 
written  notice  which  may  be  made  at 
the  end  of  the  initial  ten-year  term,  or 
any  subsequent  year  thereafter.  It  is 
stated  that  on  November  9. 1990.  El  Paso 
notified  ANR  that  it  no  longer  required 
the  service  and  that  it  wished  to 
terminate  the  agreement. 

ANR  requests  that  the  abandonment 
authorization  become  effective  on 
December  10, 1991.  the  end  of  the  initial 


ten-year  term.  ANR  states  that  no 
facilities  are  proposed  to  be  abandoned. 
Comment  date:  September  19. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

4.  Florida  Gas  Transmission  Company 

(Docket  No.  CP91 -2837-000] 
August  29. 1991. 

Take  notice  that  on  August  21. 1991. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP91- 
2837-000.  a  request  under  the  prior 
notice  procedures  of  5§  157.205, 157.212. 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  add  a  delivery  point 
to  an  existing  preferred  transportation 
service  pursuant  to  which  FGT  is 
transporting  natural  gas  for  The  City  of 
Lakeland  (Lakeland)  under  FGTs 
blanket  certificate  in  Docket  No.  CP8»- 
555-000  issued  by  the  Commission  on 
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ful!  \i 


en  I 


t ) 


June  15, 1990,  in 
al.  all  as  more  ' 
request  which  is 
Commission  and 
inspection. 

FGT  proposes 
Mcintosh  Power 
Polk  County,  Florid 
preferred  transpoi  t 
Lakeland  under 
Schedule  PTS-1. 
gas  deliveries  at 
Power  Plant  deliv 
within  the  curren 
maximum  annual 
quantity.  FGT  al 
Commission  Ord+ 
1991,  in  Docket 
it  a  limit  waiver 
first-come,  first-s« 
tariff,  as  necessary 
to  retain  its  exis 
come,  first-servec 
the  Mcintosh  Povjer 
to  the  preferred 

Comment  date: 
accordance  with 
at  the  end  of  this 


□bcket  Nos.  RP89-50, 
described  in  the 
file  with  the 
(  pen  to  public 


fl 


F  ZT: 


ISil 


:Nit 
o 


tiigl 


August  29, 1991 

Take  notice  thf  t 
Arkla  Energy  Res  Durces 
Arkla.  Inc.  (Arkla 
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et 


add  the  new 
ant  delivery  point  in 
a,  to  its  existing 
alien  service  for 
s  FERC  Rate 
IGT  states  that  natural 
new  Mcintosh 
;ry  point  would  be 

authorized 
transportation 
states  that  the 
issued  February  6, 
.  RF91-9-000,  granted 
the  Commission's 
rved  policy  and  FGT's 
to  permit  Lakeland 
place  in  FGTs  first- 
queue  while  adding 
Plant  delivery  point 
tibnsportation  service. 
October  15. 1991,  in 
I  Standard  Paragraph  G 
lotice. 


5.  Arkla  Energy  RJesources,  a  division  of 
Arkla,  Inc. 

(Docket  No.  CPSl-ztes-OOOl 


on  August  23. 1991, 
a  division  of 
I  525  Milam  Street. 


Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP91-2833-OO0  a  request 
pursuant  to  §§  157.205, 157.211. 157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  certain  facilities  in  Arkansas 
and  Texas  under  its  blanket  certificate 
issued  in  Docket  Nos.  CP82-384-000  and 
CP82-3a4-001  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Arkla  states  that  it  proposes  to 
operate  three  existing  taps  for  delivery 
of  gas  for  resale  to  consumers  other  than 
the  right-of-way  grantors  for  whom  the 
taps  were  originally  installed,  to 
upgrade  one  exiting  meter  station  for 
increased  deliveries  to  Georgia  Pacific, 
an  end-user,  and  to  abandon  and 
transfer  to  Arkansas  Louisiana  Gas 
Company  (ALG)  certain  facilities  within 
the  city  of  Ruston,  Louisiana  for  the 
delivery  of  gas  to  ALG  for  resale  to 
domestic,  commercial  and  industrial 
consumers  in  Arkansas.  Louisiana  and 
Texas.  Arkla  further  states  that  the  gas 
will  be  delivered  from  its  general  system 
supply,  which  it  states  is  adequate  to 
provide  the  service. 

Comment  date:  October  15. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  Nos.  CP91-2908-000,  CP91 -2909-000. 
CP91-291 0-000] 
August  30, 1991. 

Take  notice  that  on  August  28, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.^ 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Panhandle  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  15, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  fk  d) 


Shipper  name  (type) 


Peak  day. 

average  day, 

annual  Dth 


Receipt  points 


Delivery  points 


Contract  date,  rate 
schedule,  service  type 


Related  docket 
start  up  date 


CP91-290»-000 

(8-28-91) 

CP91 -2909-000 
(8-28-91) 

CP91-2910-000 
(8-28-91) 


Ci(y  of  Shett>ir«a,  Missouri 
(LOC). 

American  Central  Gas  Mar- 
keting Company  (Market- 
er). 

Bishop  Pipetme  Corpora- 
tion (Intrastate  Pipeline). 


1.000 

1.000 

365.000 

50.000 

50,000 

18.250.000 

20.000 

20.000 

7.300,000 


Various'. 
Various ._. 
Various.... 


MO.. 


4-1-89,  SCT,  Firm 


6-21-91,  PT,  Interruptible.. 


Ml.. 


6-21-91.  PT,  Interrupttole.. 


ST91 -0752-000, 
7-1-91. 

ST91 -9643-000, 
7-1-91. 

ST91 -9838-000, 
7-1-91. 


■  The  firm  point  o^  receipt  is  Panhandle's  Haven  Pool.  Reno  County.  Kansas.  Additionally,  gas  would  be  received  on  an  interruptible  basis  from  the  interruptible 
points  of  receipt  as  Nefsd  m  Exhibit  A  of  tt>e  trartsportation  agreefT>erit 


7.  Florida  Gas  Trt  nsmission  Company 

[Docket  No.  CP91-^39-000] 
August  30. 1991. 

Take  notice  th4t  on  August  21. 1991, 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smitl  Street.  Houston. 
Texas  77002.  filec  in  docket  No.  CP91- 
2839-000.  a  reque  3t  under  the  prior 
notice  procedure!  of  5  J  157.205,  57.212. 
and  284.223  of  th^  Commisison's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  add  a  delivery  point 


to  an  existing  firm  transportation  service 
pursuant  to  which  FGT  is  transporting 
natural  gas  for  The  City  of  Lakeland 
(Lakeland)  under  FGT's  blanket 
certificate  in  Docket  No.  CP89-555-000 
is  issued  by  the  Commission  on  June  15, 
1990,  in  Docket  Nos.  RP8&-50,  et  al,  all 
as  more  fully  described  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

FGT  proposes  to  add  the  new 
Mcintosh  Power  Plant  delivery  point  in 
Polk  County.  Florida,  to  its  existing  firm 


transportation  service  for  Lakeland 
under  FGTs  FERC  Rate  Schedule  FTS- 
1.  FGT  states  that  natural  gas  deliveries 
at  the  new  Mcintosh  Power  Plant 
delivery  point  would  be  within  the 
currently  authorized  maximum  annual 
and  daily  transportation  quantities.  FGT 
also  states  that  the  Commission  Order 
issued  February  6. 1991,  in  Docket  No. 
RP91-9-000.  granted  it  a  limit  waiver  of 
the  Commission's  first-come,  first-served 
policy  and  FGTs  tariff,  as  necessary,  to 
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permit  Lakeland  to  retain  its  existing 
place  in  FGT's  first-come,  first-served 
firm  service  queue  while  adding  the 
Mcintosh  Power  Plant  delivery  point  to 
the  firm  transportation  service. 

Comment  date:  October  15, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation  and  Transwestem  Pipeline 
Company 

IDocket  No8.  CP91-2903-000  and  CP91-2905- 
000] 

August  30, 1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation,  P.O.  Box  1396, 
Houston,  Texas  77251,  and 
Transwestern  Pipeline  Company,  1400 


Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  (Applicants]  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  Sections 
157,205  and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP88-328-000  and  Docket  No.  CP88- 
133-000,  respectively,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  tmasportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

PMkday. 
average  day, 

annual  MMBtu 

Receipt  points 

Delivery  points 

Contract  data,  rate 

schedule,  service 

type 

Related  docket, 
•tart  up  date 

CP91 -2903-000 

Superior  Natural  Gas 
Corp.  (Marlteter). 

Maxus  Exploration 
Company  (Producer). 

50,000 

50,000 

•  18,250,000 

100,000 

75,000 

36.500.000 

Various 

TX 

4-22-91.  IT. 
Interruptible. 

7-31-91,  ITS-1. 
Interruptible. 

ST91 -9736-000, 

(8-27-91) 
CP9 1-2905-000 

AZ  NM  OK  TX 

AZ  NM.  OK.  TX 

7-10-91. 
ST91-100  73-000. 

(8-28-91) 

8-1-91. 

'  Transco's  quantities  are  in  dekatlierms. 


9.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  Mo8.  CP91-2911-0(X)  and  CP91-2912- 
000] 

August  30. 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company,  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  (Applicant) 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-(XX),  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.  • 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  T)iese  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation, 
service,  the  appropriate  transportation, 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  15. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 

average  day, 

annual  Dt 

Receipt  points  ■ 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
Stan  up  date 

CP91 -291 1-000 

Texaco  Gas  Marketing 
(Marketer). 

Stellar  Gas  Company 
(Marketer). 

100,000 

100,000 

36,500,000 

50,000 

50,000 

18.250,000 

Various 

IN 

PT.  Intemjptible 

PT.  Interruptible 

ST9 1-9667, 

(8-28-91) 
CP91 -291 2-000 

Various ™. 

KS 

7-1-91. 
ST91-9669. 

(8-28-91) 

7-1-91. 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


10.  Tninkline  Gas  Company 

(Docket  Nos.  CP91-2898-000.  CP91-2899-000, 
CP91-290O-O00] 

Take  notice  that  on  August  26, 1991, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 


to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 


requests  that  are  on  file  with  the 
Commission  and  open  to  pubhc 
inspection.  • 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  These  prior  notice  requests  arc  not 
consohdated. 
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shipper,  the  type  o: 
service,  the 
rate  schedule,  the 
and  annual  volume! 
service  dates  and 


if  transportation, 
appropi  iate  transportation 
p  ;ak  day,  average  day 
I,  and  the  initiation 
a  ted  ST  docket 


nl 


Docket  No.  (date  filed) 


CP91 -2898-000 
(8  26-91) 

CP9 1-2899-000 
(8-26-91) 

CP91 -2900-000 
(8-26-9H 


Bdx 

ill 


pre  VI 


Dev(  lopment ' 


p  lor' 

lie' 


11.  Tennessee  Gas  i  Ipeline  Company 
[Docket  No.  CP91-294-000| 
August  30. 1991. 

Take  notice  that 
Tennessee  Gas  Pip 
(Tennessee),  P.O. 
Texas  77252,  filed 
2901-000  a  request 
of  the  Commission 
the  Natural  Gas  Ac 
authorization  to 
transportation  serv 
Industrial  Gas 
(M  &  B),  a  marketei 
for  authorization, 
commencement  of 
service,  to  operate 
delivery  point  inst 
Gas  Policy  Act 
authorization,  and 
capacity  of  this  fac 
effectuate  the  deli 
under  the  blanket 
Docket  Nos 
115-000.  both 
the  Natural  Gas  ac 
forth  in  the  request 
the  Commission  a 
inspection. 

Tennessee  states 
agreement  dated 
its  Rate  Schedule 
transport  up  to  40, 
natural  gas  on  a 
indicates  that  it 


seel  ion 
o 


pursiant 


ni 


Docket  No.  (date- filed) 


CP91 -2878-000 
(8-23-91) 

CP91 -2879-000 
(8-23-91) 
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numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trunkline  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  noticp. 


Shipper  name  (type) 


PtMp*  Pstroleurn 
Company  (Producer). 

Reliance  Gas  Marketing 
Company  (Marketer). 

PSI.  Inc.  (Marketer) 


Peak  day, 
average  dJay, 
annual  Met 


15,000 

15.000 

5.475.000 

30.000 

30.000 

10,950.000 

50,000 

25,000 

9,125,000 


Receipt  points 


Off.  lA.  TX,  IL,  LA,  TN, 
0«TX 

LA,  IL,  TN,  TX.  Off  LA. 
OftTX. 

Off  LA.  Off  TX,  TN.  TX. 
IL,LA. 


Dellv«ry  points 


LA.... 
LA.... 
IN— 


Contract  dale,  rate 

schedule,  service 

type 


12-26-89.  PT. 

Interruptible. 

7-26-89.  PT, 
Interruptible. 

11-3-89,  PT. 
Interruptible. 


Related  docket, 
start  update 


ST91-9650-000. 
6-29-9' 

ST91 -9654-000. 
6-30-91. 

ST91 -9658-000. 
6-29-91. 


in  August  27, 1991, 
line  Company 

2511,  Houston, 
Docket  No.  CP91- 
)ursuant  to  §  157.205 
Regulations  under 
(18  CFR  157.205)  for 
de  an  interruptible 
ce  for  M  &  B 

Corporation 
of  natural  gas,  and 
to 

transportation 
I  jurisdictional 
led  under  Natural 
311 
expand  the 
lity  in  order  to 

of  natural  gas, 
dertificates  issued  in 
and  CP87- 
to  Section  7  of 
.  ail  as  more  fully  set 
that  is  on  file  with 
open  to  public 


CP82-  ,13-000 


that,  pursuant  to  an 

igust  20. 1991,  under 

it  proposes  to 

dt  equivalent  of 

day.  Tennessee 

wduld  transport  40.000 


All 

IT, 

C00( 
peak  I 


dt  equivalent  on  an  average  day  and 
14,600,000  dt  equivalent  annually. 
Tennessee  further  indicates  that  the  gas 
would  be  transported  from  Alabama 
and  Mississippi,  and  would  be 
redelivered  in  Ohio. 

It  is  stated  that  the  delivery  point  was 
installed  for  a  previous  transportation 
service  for  Southeastern  Natural  Gas 
Company  (Southeastern),  an  affiliate  of 
M  &  B,  which  commenced  in  December 
1988.  It  is  explained  that  Southeastern 
owns  the  meter  station  and 
interconnecting  pipeline  and  that 
Tennessee  proposss  herein  to  install  a 
hot  tap  to  increase  the  capacity  of  the 
meter  station  to  accommodate  deliveries 
to  M  &  B.  Tennessee  also  proposes  to 
operate  the  meter  station  as  a 
jurisdictional  facility.  It  is  estimated  that 
the  proposed  modifications  would  cost 
$33,000.  and  it  is  stated  that  Tennessee 
will  be  reimbursed  for  this  cost  by 
Southeastern. 

Comment  date:  October  15. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  United  Gas  Pipe  Line  Company 

Docket  Nos.  CP91-2878-000,  CP91-2879-00a 
CP91-2880-000,  CP91-2881-000,  CP91-2882- 
000 

August  30,  1991. 

Take  notice  that  on  August  23, 1991, 
United  Gas  Pipe  Line  Company  (United), 


P.O.  Box  1478.  Houston.  Texas  77251- 
1478,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-6-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.'' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
United  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Shipper  name  (type) 


Seagull  Marketing 
Services,  Inc. 
(maiketeO. 

Onaok  Products  Co. 
(marketer). 


Peak  day, 
average  day, 
annual  MMBtu 


515,000 

515,000 

187,975,000 

46.350 

46.350 

16,917,750 


Receipt '  points 


MS,  LA,  OLA,  TX.  AL . 


TX_ 


Delivery  points 


LA.  TX  MS.  FL  AL.. 


TX..„ 


Contrect  date,  rata 

schedule,  service 

type 


10-1-88 'ITS, 
interruptible. 

6-18-91.  ITS 
interruptible. 


Related  docket 
start  up  date 


ST91-9962-000. 
7-31-91. 

ST91 -9810-000, 
7-11-91. 
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DocKet  No.  (date  fHed) 

Shipper  name  (type) 

Peak  day, 
average  day. 
annual  MMBtu 

Receipt  ■  points 

Oalivary  points 

Contrect  date,  rata 
schedule,  service 

Related  docket, 
ttaitipdals 

CP91-2880-000 

StteU  Gas  Trading 
Cornparry  (marketer). 

Vetta  Energy  Company 
(marketer). 

Laser  Mart<eting 
Company  (marketer). 

30,900 

30,900 

11,278,500 

103.000 

103.000 

37,595.000 

618.000 

616,000 

225.570.000 

LA,OLA.TX ...... 

LA.TX _ _.. 

Various _ 

MS 

3-14-91.  ITS. 
interruptibte. 

»-22-89.>  ITS 
intemjpliMe. 

10-1-88,'  ITS 
iniern4}tA>le. 

ST91 -9884-000 

(8-23-91) 

CP91-2e81-000 
(8-23-91)* 

CP91 -2882-000 

LA.  MS.  FL 

Various 

7-20-91. 

5791-0953-000, 
8-1-91. 

STB 1-9960-000 

(8-23-91) 

7-23-01 

*  Offshore  Louisiana  is  shown  as  OLA. 
»  As  amended. 

*  As  amended. 

*  As  supplemented  on  August  29,  1991. 

*  As  amended. 


13.  Panhandle  Eastern  Pipe  line 
Company 

[Docket  No.  CP91-2813-000) 
August  30, 1991. 

Take  notice  that  on  April  19. 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  jointly  referred  to  as 
Applicants  and  Trunkline  (Sas  Company 
(Trunkline)  both  of  P.O.  Box  1642. 
Houston.  Texas  77251-1642  Salt  Lake 
City,  filed  in  Docket  No.  CP91-2813-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a 
Transportation  service  for 
transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  states  that  they  it  propose 
to  abandon  the  transportation  service 
performed  for  Transco  under 
Panhandle's  Rate  Schedule  T-51.  and 
Trunkline's  Rate  Schedule  T-75  to  be 
effective  July  6, 1991.  On  April  3. 1991 
Applicants  give  written  notice  of  their 
intent  to  terminate  the  Agreement. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  September  20, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Florida  Gas  Transmission  Company 

[Docket  No.  CP91-2875-000] 
August  30, 1991. 

Take  notice  that  on  August  23. 1991, 
Florida  Gas  Transmission  Company 
fFGT).  14(X)  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP91- 
2875-000,  a  request  under  the  prior 
notice  procedures  of  Sections  157.205, 
157.212,  and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  add  a  delivery  point 
to  an  existing  interruptible 
transportation  service  pursuant  to  which 
FGT  is  transporting  natural  gas  for  The 
City  of  Lakeland  (Lakeland)  under 
FGT's  blanket  certificate  in  Docket  No. 


CP89-555-000  issued  by  the  Commission 
on  June  15, 1990.  in  Docket  Nos.  RP89- 
50,  et  al.,  all  as  more  fully  described  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  add  the  new 
Mcintosh  Power  Plant  delivery  point  in 
Polk  County,  Florida,  to  its  existing 
interruptible  transportation  service  for 
Lakeland  under  FGTs  FERC  Rate 
Schedule  ITS-1.  FGT  states  that  natural 
gas  deliveries  at  the  new  Mcintosh 
Power  Plant  delivery  point  would  be 
within  the  currently  authorized 
maximum  daily  transportation  quantity. 
FGT  also  states  that  the  Commission 
Order  issued  February  6. 1991.  in  Docket 
No.  RP91-9-000,  granted  it  a  limit  waiver 
of  the  Commission's  first-come,  first- 
served  policy  and  FGT's  tariff,  as 
necessary,  to  permit  Lakeland  to  retain 
its  existing  place  in  FGTs  first-come, 
first-served  queue  while  adding  the 
Mcintosh  Power  Plant  delivery  point  to 
the  interruptible  transportation  service 
agreement. 

Comment  date:  October  15, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before. the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  8ub)ect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
(Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubHc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  a  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  91-21459  Filed  9-6-91;  8:45  am) 
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(Docket  No.  TM92-K-21-0001 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 


September  3, 1991 

Take  notice  tha  i 
Transmission  Cor  jorat 
on  August  30, 199 
the  following  pro[  o 
FERC  Gas  Tariff, 
No.  1,  to  be  effect 


Columbia  Gas 

ion  (Columbia] 
,  tendered  for  filing 

sed  changes  to  its 
"irst  Revised  Volume 
ve  October  1, 1991: 


I  She  et 


Second  Revised 
Second  Revised  Shi 
Third  Revised  Tent! 
Third  Revised  First 
Third  Revised  Shee 


No.  26.1 
It  No.  26A.1 

Revised  Sheet  No.  26C 
Revised  Sheet  No.  26D 

No.  171 


the 


that  the  listed  tariff 
adjustment  to  its 
transportation  rates 

,  Annual  Charge 
to  the 
Regulations  as  set  forth  in 


Columbia  states 
sheets  set  forth 
'sales  and 
applicable  to  the 
Adjustment,  pursi^ant 
Commission's 
Order  No.  472,  et 

Columbia  Gas 
filing  were  servec 
jurisdictional 
state  commissioni 

Any  person  de 
protest  said  filing 
intervene  or  prot 
Energy  Regulator] 
North  Capitol  Str«  et 
DC  20426,  in  accofd 
385.214  and  385. 
Rules  and  Regula 
or  protests  shoulc 
September  10, 
considered  by  the 
determining  the 
taken,  but  will  no 
protestants  partie  i 
Any  person  wishi  ig 
must  file  a  motior 
of  this  filing  are 
Commission  and 
inspection  in  the 
Linwood  A.  Watson 
Acting  Secretary. 
[FR  Doc.  91-21460 

WLLING  COOe  6717-01-11 


.!eq. 

i  tates  that  copies  of  the 
on  Columbia  Gas' 
customers  and  interested 


0  1 


3S, 


te5t 


1.211 


ring  to  be  heard  or  to 
should  file  a  motion  to 
t  with  the  Federal 
Commission,  825 
,  NE.,  Washington, 
ance  with  18  CFR 
of  the  Commission's 
ions.  All  such  motions 
be  fded  on  or  before 
I.  Protests  will  be 
Commission  in 
appropriate  action  to  be 
serve  to  make 
to  the  proceeding. 

to  become  a  party 
to  intervene.  Copies 
file  with  the 
( ire  available  for  public 
lubUc  reference  room. 
Jr.. 

Filed  9-«-91:  8:45  am] 


(Docket  No.  TM92-|i -70-000] 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 


September  3, 1991 

Take  notice  tha  t 
Transmission  Coi  ipany 
on  August  30, 199 . 
the  following  pro]  osed 
FERC  Gas  Tariff, 
No.  1.  to  be  effective 


Columbia  Gulf 

(Columbia  Gulf) 
,  tendered  for  filing 
changes  to  its 
='irst  Revised  Volume 
October  1, 1991: 


First  Revised  Fourtl 
First  Revised  Substjt 

Sheet  No.  022 
Second  Revised  Sh4et  No.  046 


Revised  Sheet  No.  021 
ute  Second  Revised 


Columbia  Gulf  states  that  the  listed 
tariff  sheets  set  forth  the  adjustment  to 
its  sales  and  transportation  rates 
applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  regulations  as  set  forth  in 
Order  No.  472,  et  seq. 

Columbia  Gulf  states  that  copies  of 
the  filing  were  served  on  Columbia 
Gulfs  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  to  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person*  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-21461  Filed  9-&-91;  8:45  am] 

BILUNG  COOE  6717-01-M 


(Docket  No.  TM92-1-23-000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  30, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  August  28, 1991  certain 
revised  tariff  to  First  Revised  Volume 
No.  1  of  its  FERC  Gas  Tariff.  The 
proposed  effective  date  of  the  tariff 
sheets  is  October  1, 1991. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  an  increase  of 
$0.0005  per  dt  in  the  Annual  Charge 
Adjustment  (ACA]  Charge  in  the 
commodity  portion  of  ESNG's  sales  and 
transportation  rates.  Pursuant  to  Order 
472,  the  Commission  has  assessed  ESNG 
its  annual  ACA  charge  based  on 
$0.0024/Mcf  for  the  annual  period 
commencing  October  1, 1991.  In 
accordance  with  Section  25  of  the 
General  Terms  and  Conditions  of 
ESNG's  First  Revised  Volume  No.  1 
Tariff,  ESNG's  proposed  tariff  sheets 
track  the  Commission  approved  ACA 
unit  rate  of  $0.0024/Mcf  ($0.0023/dt  on 
ESNG's  system]  commencing  October  1, 
1991. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 


customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  9, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-21462  Filed  9-6-91;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  TM92-1-24-000] 

Equltrans,  Inc.;  Proposed  Change  in 
FERC  Gas  Tariff 

August  30. 1991.- 

Take  notice  that  Equitrans,  Inc. 
(Equitrans),  on  August  29, 1991,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  Nos.  1  and 
3,  to  become  effective  October  1, 1991. 

Original  Volume  No.  1 

Twenty-Ninth  Revised  Sheet  No.  10 
Ninth  Revised  Sheet  No.  23 

Original  Volume  No.  3 

Ninth  Revised  Sheet  No.  4 
Ninth  Revised  Sheet  No.  8 

As  alternative  tariff  sheet,  Equitrans 
submits  the  following  to  be  effective 
October  1, 1991: 

Alternate  Twenty-Ninth  Revised  Sheet  No.  10 

Pursuant  to  Order  No.  472,  the 
Commission  has  authorized  pipeline 
companies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1991  ACA  unit 
surcharge  approved  by  the  Commission 
is  $.0024  per  Mcf.  Equitrans  has 
converted  this  Mcf  rate  to  a  dekatherm 
(Dth)  rate  of  $.0023  per  Dth. 

Equitrans  states  that  the  rates  in  this 
filing  are  based  on  Equitran's  Annual 
Purchased  Gas  Adjustment  (PGA)  filing 
in  Docket  Nos.  TA91-1-24-002  and 
TA91-1-24-003  where  Equitrans  filed 
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primary  sheets  to  reflect  "as-billed" 
recovery  of  producer  purchased  gas 
costs  and  alternative  sheets  to  reflect 
reclassification  of  producer  demand 
payments  back  to  the  commodity 
component  of  the  sales  rate. 

Pursuant  to  S  154.51  of  the 
Commission's  Regulation,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  October  1. 1991. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  9, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  91-21463  Filed  9-6-91;  8:45  am] 
BILUNQ  CODE  eTir-OI-M 

[Docket  Ma  TIM1-12-4-000] 

Granite  State  Gas  Transntission,  Inc.; 
Proposed  Changes  In  Rates 

September  3. 1991. 

Take  notice  that  on  August  27, 1991, 
Granite  State  Gas  Transmission,  bic. 
(Granite  State),  300  Friberg  Parkway, 
Westborough.  Massachusetts  01581  filed 
the  tariff  sheets  listed  below  in  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  proposing  changes  in  rates: 

Third  Revised  Sheet  No.  24A 
Second  Revised  Sheet  No.  149 

Granite  State  proposes  an  effective 
date  of  September  27, 1991  for  the  above 
listed  tariff  sheets. 

Granite  State  states  that  its  filing 
flows  through  to  its  customers  revised 
take-or-pay  buydown  and  buyout  costs 
that  will  be  directly  billed  to  Granite 
State  by  Algonquin  Gas  Transmission 
Company  (Algonquin).  According  to 
Granite  State,  Algonquin  filed  revised 
tariff  sheets  on  July  31, 1991.  in  Docket 
No.  TM91-12-20-00G  to  passthrough  to 


Granite  State  its  share  of  take-or-pay 
costs  allocated  to  Algonquin  by  its 
upstream  suppliers.  CNG  Transmission 
Corporation  and  National  Fuel  Gas 
Corporation.  Granite  State  further  states 
that  it  has  previously  established  in 
Docket  No.  RP91-122-000  the  tariff 
procedures  for  flowmg  through  the 
Algonquin  take-or-pay  costs  in 
compliance  with  Order  No.  528-A  and 
the  procedure  for  allocating  the 
Algonquin  directly  billed  costs  are 
consistent  with  its  approved  tariff 
procedures. 

According  to  Granite  State,  the  take- 
or-pay  costs  in  its  filing  will  be  billed  to 
its  jurisdictional  customers.  Bay  State 
Gas  Company  and  Northern  Utilities. 
Inc.  and  to  a  direct  sales  customer. 
Pease  Air  Force  Base.  Granite  State 
further  states  that  copies  of  its  filing 
were  served  on  its  customers  and  the 
regulatory  commissions  of  the  states  of 
Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon.  |r... 
Acting  Secretary. 
[FR  Doc.  91-21464  Filed  9-6-91:  6:45  amj 

BILUNQ  CODE  6717-01-M 

[Docket  No.  TM92-1-65-000] 

Jupiter  Energy  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  3, 1991. 

Take  notice  that  Jupiter  Energy 
Corporation  ("Jupiter  Energy"  or  the 
"Company")  on  August  30, 1990 
tendered  for  filing  the  following  sheets 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.l: 

Fifth  Revised  Sheet  No.  4A 
Fifth  Revised  Sheet  No.  5A  ' 
Fifth  Revised  Sheet  No.  8A 

Jupiter  Energy  states  that  the  filed 
tariff  sheets  reflect  revision,  pursuant  to 
§  154.38(d)(6)  of  the  Commission's 


regulations,  of  Jupiter  Energy's  Annual 
Charge  Adjustment  surcharge  to  recover 
during  the  Commission's  upcoming 
fiscal  year  the  S19.738  Jupiter  Energy 
payment  of  the  Commission's  annual 
charges  billing.  The  new  ACA  surcharge 
rate  is  0.24^  per  Mcf. 

Jupiter  Energy  proposes  an  effective 
date  of  October  1,1991. 

Jupiter  Energy  States  that  copies  of 
the  filing  have  been  served  on  the 
Company's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  10, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Jupiter  Energy's  filing  are  on  file  with 
the  Commisison  and  are  available  for 
public  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  91-21465  Filed  9-6-fll;  8:45  am) 

BILUNO  CODE  (Tir-OI-M 


[Docket  No.  TM92-1-53-000] 
K  N  Energy,  Inc.;  Tariff  Filing 

September  3, 1991. 

On  August  30, 1991,  K  N  Energy,  Inc. 
("K  N")  tendered  for  filing  the  following 
revised  tariff  sheets: 

Fourth  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  4B 

First  Revised  Volume  No.  1-A 
First  Revised  Sheet  No.  4 

K  N  states  that  these  tariff  sheets 
reflect  the  Commission's  revised  Annual 
Charge  Adjustment  (ACA)  unit  charge 
and  requests  that  the  tariff  sheets  be 
made  effective  on  October  1. 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
10, 1991.  Protests  will  be  considered  by 


45956 


Ajy; 


the  Commission  i 
appropriate  actioi 
not  serve  to  make 
the  proceeding, 
become  a  party 
intervene.  Copies 
with  the  Commi 
for  public  inspect 

Linwood  A.  Watson 

Acting  Secretary. 
(FR  Doc.  91-2146; 

BILUNO  CODE  t717-01-fl 
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determining  the 
to  be  taken,  but  will 
protestants  parties  to 
person  wishing  to 
mLst  file  a  motion  to 
of  this  filing  are  on  file 
on  and  are  available 
jDn. 


Ir- 


7  F  led  9-6-91:  8:45  am) 


(Docket  No.  TM92-  1-46-000] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 


September  3, 1991. 


Take  notice  tha 
Virginia  Gas 
on  August  29, 199 
with  the  Federal 
Commission  (d 
Sheet  No.  45  to  its 
Second  Revised 
become  effective 


Kentucky  West 
Company  (Kentucky  West) 
,  tendered  for  filing 
^ergy  Regulatory 
mission)  Fifth  Revised 
FERC  Gas  Tariff, 

ume  No.  1,  to 
October  1, 1991. 


Vok 


Kentucky  West 
tariff  sheet  amenc  s 
Adjustment  (ACA) 
effect  the  new  AC  A 
$.0024  per  MCF  whi 
increase  of  $.0005 


states  the  revised 
its  Annual  Charge 
charge  to  place  in 
funding  unit  of 
ch  represents  an 

per  MCF. 


Kentucky  West 
its  filing  has  been 
its  jurisdictional 
interested  state  commissions, 


states  that  a  copy  of 
served  upon  each  of 
dustomers  and 


( et 


Any  person  des  ring 
protest  said  filing  should 
intervene  or  prote  jt 
Energy  Regulator 
North  Capitol  Str 
DC  20426,  in  accordance 
and  385.214  of  the  Commis 
of  Practice  and  Pr  jcedure 
motions  or  protes  s 
before  September 
be  considered  by 
determining  the 
taken,  but  will  no 
protestants  parti 
Any  person  wishihg 
must  file  a  motior 
of  this  filing  are 
Commission  and 
inspection. 


les 


oi 


to  be  heard  or  to 
file  a  motion  to 
with  the  Federal 
Commission,  825 
t,  NE.,  Washington, 
with  §§385.211 
sion's  Rules 
All  such 
should  be  filed  on  or 
10, 1991.  Protests  will 
the  Commission  in 
a  )propriate  acfion  to  be 
serve  to  make 
to  the  proceeding. 

to  become  a  party 
to  intervene.  Copies 
file  with  tne 
ire  available  for  public 


Linwood  A.  Watsoii  )r., 

Acting  Secretary. 

|FR  Doc.  91-21486  Filed  9-*-91;  8:45  am] 

MLUNQ  CODE  (717-01-  H 


[Docket  No.  TM92-1-1 00-000] 


Nora  Transmission  Co.;  Proposed 
Change  in  FERC  Gas  Tariff 

September  3, 1991. 

Take  notice  that  Nora  Transmission 
Company  (Nora)  on  August  29, 1991, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  First  Revised  Sheet  No.  5 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  2,  to  become  effective  October  1, 
1991. 

Nora  states  the  revised  tariff  sheet 
amends  its  Annual  Charge  Adjustment 
(ACA)  charge  to  place  in  effect  the  new 
ACA  funding  unit  of  $.0024  per  MCF 
which  represents  an  increase  of  $.0005 
per  MCF. 

Nora  states  that  a  copy  of  its  filing  has 
been  served  upon  each  of  its 
jurisdictional  customers  and  interested 
State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  10, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-21468  Filed  9-6-91;  8:45  am] 

BHJJNG  CODE  6717-01-M 


[Docket  No.  TM92- 1-27-000] 

North  Penn  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  3, 1991. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  August  30, 
1991  tendered  for  filing  Eighth  Revised 
Sheet  No.  3A  to  its  FERC  Gas  Tariff 
First  Revised  Volume  No.  1. 

North  Penn  states  that  the  filed  tariff 
sheet  reflects  revision  pursuant  to 
§  154.38(d)(6)  of  the  Commission's 
regulations,  of  North  Penn's  Annual 
Charge  Adjustment  (ACA)  surcharge  to 
recover  the  Commission's  aimual 
charges  billing.  The  new  ACA  surcharge 
rate  is  $0.0024  per  Mcf. 

North  Penn  proposes  an  effective  date 
of  October  1. 1991. 


North  Penn  states  that  copies  of  the 
filing  have  been  served  on  the 
Company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  10. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91(21469  Filed  9-6-91;  8:45  am) 

BILUHG  CODE  6717-01-M 


[Docket  No.  TM92-1-86-000] 

Pacific  Gas  Transmission  Co.;  Annual 
Charge  Adjustment 

August  30, 1991. 

Take  notice  that  on  August  29, 1991, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
certain  tariff  sheets  to  be  included  in  its 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  1-A  of  its  FERC 
Gas  Tariff. 

PGT  states  that  the  above  tariff  sheets 
have  been  revised  to  reflect  a 
modification  to  the  Annual  Charge 
Adjustment  fee.  in  accordance  with  the 
Commission's  most  recent  Annual 
Charge  billing  to  PGT. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  AH  such 
motions  or  protests  should  be  filed  on  or 
before  September  9. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  91-21470  Filed  9-6-91;  8:45  am) 

WLUNG  CODE  e717-01-M 

[Docket  No.  TM91-1-41-000] 

Paiute  Pipeline  Co.;  Change  in  Annual 
Charge  Adjustment 

August  30, 1991. 

Take  notice  that  on  August  29, 1991, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  and  acceptance  the 
following  tariff  sheet  to  be  a  part  of  its 
FERC  Gas  Tariff: 

First  Revised  Volume  No.  1-A 
1st  Revised  Original  Sheet  No.  10. 

Paiute  states  that  the  purpose  of  said 
filing  is  to  revise  its  annul  charge 
adjustment  surcharge  in  order  to  recover 
the  Commission's  annual  charges  for  the 
1991  fiscal  year. 

Paiute  has  requested  that  the 
Commission  accept  its  tariff  sheet  to 
become  effective  on  October  1, 1991. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
sales  customers  and  affected  state 
regulatory  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
9, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  91-21471  Filed  9-6-91;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM92-1-18-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Septembers,  1991. 

Take  notice  that  on  August  30. 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 


following  revised  tari^  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
and  FERC  Gas  Tariff,  First  Revised 
Volume  No.  2-A: 

FERC  Gas  Tariff.  Original  Volume  No.  1 

Forty-second  Revised  Sheet  No.  10 
Forty-second  Revised  Sheet  No.  lOA 
Twenty-third  Revised  Sheet  No.  11 
Thirteenth  Revised  Sheet  No.  llA 
Thirteenth  Revised  Sheet  No.  IIB 

FERC  Gas  Tariff.  First  Revised  Volume  No. 
2-A 

Second  Revised  Sheet  No.  lOA 
First  Revised  Sheet  No.  IOC 
Second  Revised  Sheet  No.  11 

The  revised  tariff  sheets  are  being 
filed  pursuant  to  Section  25  of  the 
General  Terms  and  Conditions  of  Texas 
Gas's  FERC  Gas  Tariff,  Original  Volume 
No.  1,  and  Section  21  of  the  General 
Terms  and  Conditions  of  Texas  Gas's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  2-A,  which  affords  Texas  Gas  the 
right  to  recover  the  costs  billed  to  Texas 
Gas  by  the  Federal  Energy  Regulatory 
Commission  via  the  FERC  ACA  Unit 
Charge  method.  That  unit  charge,  as 
determined  by  the  Commission,  is 
$.0024/Mcf  ($.0023/MMBtu  converted), 
as  set  forth  on  Texas  Gas's  Annual 
Charges  Bill  for  fiscal  year  1991,  to  be 
effective  October  1, 1991. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  arc  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  91-21472  Filed  9-6-91;  8:45  am] 
BILUNQ  CODE  nn-oi-tt 


[Docket  Not.  CPM-194-013,  CPB9-7-016 
and  RP87-7-0741 

Transcontinental  Gas  Pipe  Une 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  3. 1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  August  26, 1991, 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  included  in  Appendix  A  attached 
to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  (1)  revise  the  rates 
under  Transco's  Rate  Schedule  SS-2  to 
reflect  a  change  in  the  Transco  and 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  components  of  the  rate 
pursuant  to  the  Commission's  )une  21, 
1991  Order  on  Rehearing  in  Docket  Nos. 
CP88-194-003  and  CP89-7-003  and  (2) 
revise  the  rates  under  Transco's  Rate 
Schedule  SS-1  pursuant  to  the 
provisions  of  Article  X  of  the  Stipulation 
and  Agreement  in  Transco's  Docket  No. 
RP87-7-000  et  al.  which  was  approved 
by  the  Commission  on  June  19, 1991. 

Included  in  the  Transmittal  Letter  and 
Appendices  B  and  C  attached  to  the 
filing  are  explanations  of  the  rate 
changes,  the  effective  dates  of  such 
changes  and  computations  of  the  revised 
SS-1  and  SS-2  rates. 

Also  included  therein  for  filing  are 
revised  tariff  sheets  which  incorporate 
the  Rate  Schedule  SS-1  and  SS-2  rate 
changes  proposed  therein  into 
subsequent  intervening  rate  filings 
which  have  been  accepted  or  are 
currently  pending  Commission 
acceptance  on  the  effective  dates 
reflected  thereon. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filec 
on  or  before  September  10, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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Lin  wood  A.  Watspn, 

Acting  Secretary. 

IFR  Doc.  91-2147:1  Filed  9-6-91;  8:45  am] 

BILUNQ  CODE  (717-^  il-M 


Office  of  Civtti^n  Radioactive  Waste 
Management 

Availability  of  draft  Mission  Plan 
Amendment  for  the  Office  of  Civilian 
Radioactive  Waste  Management  for 
Review  and  Cofnment 

agency:  Deparlknent  of  Energy. 

ACTION:  Notice  >f  document  availability 
and  public  comi  nent  period. 


1)t 


aft  Mission  Plan 
he  Office  of  Civilian 
Management  has 
nd  is  available  for 


IMI 


summary:  The 
Amendment  of 
Radioactive  W^ste 
been  published 
comment. 

DATES:  Commei  ts  from  all  interested 
parties  on  the  Draft  Mission  Plan  must 
be  received  on  ( ir  before  November  8, 
1991,  to  assure  <  onsideration. 

ADDRESSES:  Persons  wishing  to  review 
the  Draft  Missiuin  Plan  Amendment  may 
obtain  a  copy  by  contacting  the  Director 
of  the  OfTice  of  Strategic  Planning  and 
International  Programs.  Office  of 
Civilian  Radipaetive  Waste  Managment, 
U.S.  Departmenj  of  Energy,  RW-4, 1000 
Independence  Avenue,  SW.. 
Washington  DC  20585.  Written 
comments  and  materials  should  be 
addressed  to  M^.  Isaacs  at  the  above 
mentioned  address.  Comments  and 
materials  received  are  available  for 
public  inspectiop  in  the  Department  of 
Energy's  ReadiiK  Room  at  the  above 
mentioned  address. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Thomas  H.  saacs  at  the  above 
address  (leleph(  ne  202-586-5722  or  FTS 
896-5722). 

SUPPLEMENTARY  INFORMATION:  The 

Nuclear  Waste  Policy  Act  of  01/07/83 
(Pub.  L  97-^25).  section  301(a)  &  (b)  (for 
the  Mission  Plan  only),  requires  the 
Secretary  to  prepare  a  comprehensive 
report  which  pravides  a  sufficient  basis 
to  permit  infonijed  decisions  to  be  made 
in  carrying  out  a  waste-management 
program  based  principally  on  the 
development  of  repositories  for  the 
disposal  of  highjlevel  radioactive  waste 
and  spent  nuclefer  fuel.  While  there  is  no 
statutory  requirement  for  amendments, 
the  original  Misfion  Plan  and  its  first 
amendment  shotild  be  updated  to  reflect 
Department  plants  to  implement  the 
Nuclear  Waste  'olicy  Amendments  Act 
of  1987.  The  orij  inal  Mission  Plan  was 


issued  on  06/15/85.  The  first  amendment 
was  issued  on  06/09/87. 

John  W.  Baitlett, 

Director,  Office  of  Civilian  Radioactive 

Waste  Management. 

(FR  Doc  91-21531  Filed  9-8-91;  8:45  am] 

BIU.INQ  CODE  MSO-OI-M 


Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Application  for 
Interim  Waiver  2nd  Petition  for  Waiver 
of  Furnace  Test  Procedures  From  The 
Ducane  Company,  Inc.  (Case  No.  F- 
036) 

agency:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

StlMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to  The 
Ducane  Company,  Inc.  (Ducane)  from 
the  existing  Department  of  Energy 
(DOE)  test  procedures  for  furnaces 
regarding  blower  time  delay  for  the 
company's  FPAA  series  of  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Ducane. 
Ducane's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Ducane  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  FPAA  series  of  gas  furnaces 
instead  of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  DOE  is  soliciting  comments,  data, 
and  information  respecting  the  Petition 
for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
9,1991. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-036,  Mail 
Stop  CE-90.  Room  6B-025,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
3012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-^1.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 


Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1968), 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  Subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  43a27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  6410a  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  fmal  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
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or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  July  1, 1991,  Ducane  filed  an 
Application  for  an  Interim  Waiver 
regarding  blower  time  delay.  Ducane's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Ducane  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  FPAA  series  of  gas 
furnaces.  Ducane  states  that  the  30- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  1.0  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Ducane  asks 
that  the  interim  waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company, 
50  FR  2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1, 1988,  55  FR  3253, 
January  31, 1990,  and  55  FR  37521, 
September  12, 1990;  Trane  Company,  54 
FR  19226,  May  4, 1989,  and  55  FR  41589, 
October  12, 1990;  Lennox  Industries,  54 
FR  50525,  December  7, 1989;  DMO 
Industries,  55  FR  4004,  February  6, 1990; 
Heil-Quaker  Corporation,  55  FR  13184, 
April  9, 1990;  Carrier  Corporation,  55  FR 
13182,  April  9, 1990;  Inter-City  Products 
Corporation,  55  FR  31099,  July  31. 1990, 
and  56  FR  27959,  June  18, 1991;  Amana 
Refrigeration  Inc.,  56  FR  853,  January  9, 
1991,  and  56  FR  29957,  July  1, 1991; 
Armstrong  Air  Conditioning,  Inc.,  56  FR 
10553,  March  13, 1991,  and  56  FR  34200, 
July  26, 1991;  Snyder  General 
Corporation,  56  FR  14511,  April  10, 1991; 
Goodman  Manufacturing  Corporation. 
56  FR  20421.  May  3, 1991;  and  Thermo 
Products,  Inc.,  56  FR  32205,  July  15, 1991. 
Thus,  it  appears  likely  that  the  Petition 
for  Waiver  will  be  granted  for  blower 
time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Ducane  an  Interim  Waiver  for 
its  FPAA  series  of  gas  furnaces. 
Pursuant  to  paragraph  (e)  of  S  430.27  of 
the  Code  of  Federal  Regulations,  the 
following  letter  granting  the  Application 
for  Interim  Waiver  to  the  Ducane 
Company,  Inc.  was  issued. 


Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington.  DC,  August  28, 1991. 
Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy- 

Department  of  Energy 

Washington,  DC  20585 
August  28, 1991. 
Mr.  Charles  W.  Adams, 
V.  P.  Research  and  Development 
The  Ducane  Company,  Inc.,  118  West  Main 
Street,  B/ackvil/e,  South  Carolina  29817- 
1199 

Dear  Mr.  Adams:  This  is  in  response  to 
your  July  1, 1991,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  regarding  blower  time  delay  for 
The  Ducane  Company,  Inc.  (Ducane)  FPAA 
series  of  gas  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company.  50  FR  2710, 
January  18, 1985;  Magic  Chef  Company.  50  FR 
41553,  October  11, 1985;  Rheem 
Manufacturing  Company,  53  FR  48574, 
December  1, 1988,  55  FR  3253.  January  31, 
1990,  and  55  FR  37521,  September  12, 1990; 
Trane  Company,  54  FR  19226,  May  4, 1989, 
and  55  FR  41589,  October  12, 1990:  Lennox 
Industries,  54  FR  50525,  December  7, 1989: 
DMO  Industries,  55  FR  4004,  February  6, 1990; 
Heil-Quaker  Corporation,  55  FR  13184,  April 
9, 1990;  Carrier  Corporation,  55  FR  13182, 
April  9, 1990;  Inter-City  Products  Corporation, 
55  FR  31099,  July  31, 1990,  and  56  FR  27959, 
June  18, 1991:  Amana  Refrigeration  Inc.,  56  FR 
853,  January  9, 1991,  and  56  FR  29957.  July  1, 
1991;  Armstrong  Air  Conditioning,  Inc.,  56  FR 
10553,  March  13, 1991,  and  56  FR  34200,  July 
26, 1991;  Snyder  General  Corporation,  56  FR 
14511,  April  10, 1991:  Goodman  i 

Manufacturing  Corporation,  56  FR  20421,  May 
3, 1991:  and  Thermo  Products.  Inc.,  56  FR 
32205,  July  15, 1991. 

Ducane's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what  if  any,  economic  impact  or 
competitive  disadvantage  Ducane  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  Ducane's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedures 
for  its  FPAA  series  of  gas  furnaces  regarding 
blower  time  delay  is  granted. 

Ducane  shall  be  permitted  to  test  its  line  of 
FPAA  series  of  gas  furnaces  on  the  basis  of 
the  test  procedures  specified  in  10  CFR  part 
430,  subpart  B,  Appendix  N,  with  the 
modification  set  forth  below. 


(i]  Section  3.0  in  Appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additionil 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumerfs)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-),  unless:  (1)  the  furnace  employs  a 
single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  which 
case  the  burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time  that  is 
other  than  1.5  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the  blower 
or  (3)  the  delay  time  results  in  the  activation 
of  a  temperature  safety  device  which  shuts  off 
the  burner,  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t-),  using  a  slop 
watch.  Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled  furnaces, 
maintan  the  draft  in  the  flue  pipe  within  0.01 
inch  of  water  column  of  the  manufacturer's 
recommended  on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180 
day  period,  if  necessary. 

Sincerely, 
J.  Michael  Davis,  P.E., 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Ducane 

DUCANE  HEATING  DIVISION 

July  1, 1991. 

Assistant  Secretary,  Conservation  and 

Renewable  Energy, 
United  States  Department  of  Energy,  1000 

Independence  Ave.,  Washington.  DC 

20585. 
Gentlemen:  Please  consider  this  Petition  for 
Waiver  and  Application  for  Interim  Waiver 
pursuant  to  Title  10  CFR  430.27. 

Waiver  is  requested  from  the  test 
procedures  covering  gas  furnaces  found  at 
appendix  N  to  subpart  B  of  10  CFR  Part  430. 
The  current  Heat-IJp  Test  procedure  requires 
a  1.5  minute  time  delay  between  burner  and 
blower  startup.  The  Ducane  Company  is 
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requesting  to  use  30 
irinutes  for  Series ' 

These  modeU  wil: 
blower  time  control 
approximately  30 
indicates  an  increaa^ 
using  the  30  second 

The  Ducane 
waiver  because  it  is 
will  be  granted.  Sim 
granted  to  other 

A  copy  of  this 
Application  for 
other  manufacturera 

Respectfully  yo^s, 
THE  DUCANE 


Charles  W.  Adams, 
V.P.  Research  and 
Ducane  Heating  Di 
(FR  Doc.  91-21527 
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VAA"  Gas  Furnaces, 
employ  an  electronic 
that  start*  the  blower  in 
seconds.  Our  testing 

of  one  percent  in  AFUE 
time  delay. 
Comi  any  seeks  an  interim 
likely  that  our  waiver 
lar  waivers  have  been 
manufacturers  in  the  past. 
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of  similar  type  products. 
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[Cmm  Na  F-029] 

Energy  Conserv^on  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  From  Furnace 
Test  Procedures  |lo  Snyder  General 
Corporation 


agency:  Office  o 

Renewable  Energ^ 

Energy. 

action:  Decision  knd  order. 


qConservation  and 
,  Department  of 


summary:  Notice 
Decision  and 
granting  Snyder 
(Snyder)  a  waivei 
GUH.  GUA,  GDA 
furnaces  from 
Energy  (DOE)  tesi 


is  given  of  the 
Ord  »r  (Case  No.  F-029) 
C  eneral  Corporation 
for  its  GUI.  GNl 
and  PGMA  central 
existing  Department  of 
procedures  regarding 
for  determining  the 


blower  time  delaj 

model's  energy  ef  iciency 

FOR  FURTHER  INF(  RMATION  CONTACT: 


U.S.  Department  of 
Conservation  and 
Mail  Station  CE- 
Butlding.  1000 
Avenue,  SW., 

20585,  (202)  586-9127. 
Esq.,  U.S.  Department 
Offiqe  of  General  Counsel. 
41,  Forrestal 
Independence  Avenue, 
n.  DC  20585.  (202) 


<f( 
Energy 


DC 


Cyrus  R  Nasseri 

Energy.  Office 

Renewable 

43.  Forrestal 

Independence 

Washington, 
Eugene  Margolis, 

of  Energy. 

Mail  Station  C 

Building.  1000 

SW..  Washingt^i 

586-9507. 

SUPPLEMENTARY  NFORMATtON:  In 

accordance  with  lO  CFR  430.27(g),  notice 
is  hereby  given  oj  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Drder.  Snyder  has 
been  granted  a  w  liver  for  its  GUI,  GNI. 
GUH.  GUA,  GDA ,  and  PGMA  central 
furnaces,  perraittmg  the  company  to  use 
an  alternate  test  method  in  determining 
the  Annual  Fuel  I  Itilization  Efficiency 
tAFUE). 


Issued  in  Washington,  DC,  August  28, 1991. 
|.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

Decision  and  Order 

The  Energy  Conservation  Program  for 
Consumer  ftoducts  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163.  89  Stat.  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFTl  430.27  to 
create  a  waiver  process.  45  FR  64108. 
September  26, 1980.  Thereafter.  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  interim  waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
198a 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1988  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 


determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  interim  waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Snyder  filed  a  "Petition  for  Waiver" 
dated  January  4, 1991,  in  accordance 
with  §  430.27  of  10  CFR  part  430.  DOE 
published  in  the  Federal  Register  on 
April  10. 1991.  Snyder's  petition  and 
solicited  comments,  data  and 
information  respecting  the  petition.  56 
FR  14511.  Snyder  also  filed  an 
"Application  for  Interim  Waiver"  under 
§  430.27(g)  which  DOE  granted  on  April 
4, 1991.  56  FR  14511.  April  10, 1991. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver".  DOE 
consulted  with  Federal  Trade 
Commission  (FTC),  concerning  the 
Snyder  petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Snyder. 

Assertions  and  Detenntnations 

Snyder's  petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  ihe 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Snyder 
requests  the  allowance  to  test  using  a 
60-second  blower  time  delay  when 
tesUng  its  GUI.  GNL  GUH.  GUA.  GDA 
and  PGMA  central  furnaces.  Snyder 
states  that  since  the  60-8econd  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results  in 
an  improvement  in  efficiency  of 
approximately  1.0  percent,  the  waiver 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Snyder  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  of  its  GUI,  GNI.  GUH.  GUA, 
GDA  and  PGMA  central  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Snyder  furnaces  are 
designed  to  impose  a  BO-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  60-second  blower 
time  delay  when  testing  the  Snyder  GUI, 
GNI,  GUH.  GUA,  GDA  and  PGMA 
central  furnaces.  Accordingly,  with 
regard  to  testing  the  GUI,  GNI,  GUH, 
GUA.  GDA  and  PGMA  central  furnaces, 
today's  Decision  and  Order  exempts 
Snyder  from  the  existing  provisions 
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regarding  blower  controls  and  allows 
testing  with  the  60-second  delay. 
It  is  therefore,  ordered  that 

(1)  The  "Petition  for  Waiver"  filed  by 
the. Snyder  General  Corporation  (Case 
No.  F-029)  is  hereby  granted  as  set  forth 
in  paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4)  and  (5). 

(2)  Not  withstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430.  subpart  B,  the  Snyder  General 
Corporation  shall  be  permitted  to  test  its 
GUI.  GNI.  GUH.  GUA.  GDA  and  PGMA 
central  furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  part  430. 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  103-82  with 
the  exception  of  sections  9.2.2.  9.3.1.  and 
9.3.2.  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnaces  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(8)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  shall  be  started  together  or  (2) 
the  furnace  is  designed  to  operate  using 
an  unvarying  delay  time  that  is  other 
than  1.5  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the 
blower  or  (3]  the  delay  time  results  in 
the  activation  of  a  temperature  safety 
device  which  shuts  off  the  burner,  in 
which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-],  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  writhin  ±0l01  inch,  of  water 
column  of  the  manufacturer'* 
recommended  on-period  draft 

(iii)  With  the  exception  of  the 
modihcation  set  forth  above,  Snyder 
General  Corporatioii  shall  comply  in  all 
respects  with  the  test  procedures 


specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GUI,  GNI 
GUH.  GUA,  GDA  and  PGMA  central 
furnaces  manufactured  by  Snyder 
General  Corporation. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  waiver 
may  he  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5]  Effective  (Insert  Date  of  Issuance), 
this  Waiver  supersedes  the  Interim 
Waiver  Granted  Snyder  General 
Corporation  on  April  4. 1991.  56  FR 
14511,  April  10, 1991.  (Case  No.  F-029). 

).  Mtcbael  Davis. 

Assistant  Secretary,  Conservation  and 

Renewable  Energy. 

|FR  Doc.  91-21528  Filed  »-6-91;  445  am) 
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Office  of  Fossil  Energy 
[ERA  Docfcat  No.  91-62-NQI 

Tarpon  Gas  Marketing  Ltd.  Applicstion 
To  Export  Natural  Gas  to  Canada 

agency:  O^ce  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  August  9, 1901, 
of  an  application  filed  by  Tarpon  Gas 
Marketing  Ltd.  (TGM)  requesting 
blanket  authorization  to  export  up  to  100 
Bcf  of  natural  gas  from  the  United  States 
to  Canada  for  short-term  and  spot 
market  sales  over  a  two-year  period 
beginning  October  1, 1991.  TGM  intends 
to  utilize  existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
exported. 

The  application  is  fded  pursuant  to 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  appUcable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  4:30,  eastern  time,  October  9, 1991. 
addresses:  Office  of  Fuels  Programs 
Fossil  Energy,  U.S.  Department  c^ 
Energy,  Forrestal  Building,  room  3F-0Sd, 


FE-5a  1000  Independence  Avenue,  SW., 
Washington.  DC  20665. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  W.  Dukes,  Office  of  Fuels 

Programs.  OfTice  of  Fossil  Energy.  U5. 

Department  of  Energy.  Forrestal 

Building,  room  3F-i056. 1000 

Independence  Avenue.  SW., 

Washington.  DC  20565.  (202)  586-959a 
Lot  Cooke.  OfTice  of  Assistant  General 

Counsel  for  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  588-0503. 
SUPPLEMENTARY  INFORMATION:  TGM  a 
Canadian  corporation  with  its  principal 
place  of  business  in  Calgary,  Alberta, 
currently  holds  a  blanket  authorization 
to  expori  natural  gas  to  Canada,  issued 
in  DOE/FE  Opinion  and  Order  No.  315 
on  June  5, 1989  (1  FE  Para.  70.224). 
Commencement  of  the  requested 
authorization  would  coincide  with  the 
expiration  of  TGM's  current 
authorization,  on  October  1, 1991. 

Under  the  authorization  sought,  TGM 
would  export  natural  gas  to  Canada  on 
a  best  efforts  basis  for  spot  and  short- 
term  markets  under  contracts  of  two- 
years  or  less.  TGM  states  that  its  month- 
to-month  export  sales  would  generally 
be  priced  in  response  to  changes  in 
prices  posted  in  gas  trade  press 
periodicals  and,  for  longer  term  blanket 
arrangements,  indexed  to  the  weighted 
average  price  for  a  "basket  of  fuels." 
TGM  anticipates  that  the  majority  of  the 
short  term  sales  would  be  on  an 
interruptible  basis  and  determined  by 
market  conditions. 

In  support  of  its  apphcation.  TGM 
asserts  there  is  an  excess  supply  of 
marketable  domestic  gas,  and  the 
requested  export  authorization  would 
serve  to  improve  U.S.  trade  balances 
while  furthering  the  goal  of  increasing 
greater  two-way  trade  emphasized  by 
the  1988  U.S.-Canada  Free  Trade 
Agreement.  In  addition,  TGM  states  the 
export  proposal  would  have  no  adverse 
environmental  impacts  because  only 
existing  U.S.  pipelines  and  export 
facilities  would  be  utilized. 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DCffi  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowirtg  commercial 
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parties  to  freely  negotiate 
trade  arrangement  i 
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they  relate  to  the 
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burden  of 
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.  Parties,  especially 
this  application, 
these  matters  as 
r^uested  export 
icant  asserts  that 
need  for  the  domestic 
I  txported  under  the 

Parties 
ijgement  bear  the 
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En  /ironmental  Policy 
C.  4321  et  seq., 
appropriate 
environmental 
actions.  No  final 
in  this  proceeding 
StsNEPA 


I  gr  re  • 
the 


us;d  i 


overcom  ing 

NEPA  Compliance 

The  National 
Act  (NEPA),  42  U 
requires  DOE  to 
consideration  to 
effects  of  its  proposed 
decision  will  be 
until  DOE  has  met 
responsibilities. 

Public  Comment  P^icedures 

I 

In  response  to  this  notice,  any  person 
may  file  a  protest,  notion  to  intervene 
or  notice  of  intervantibn,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  lave  their  written 
comments  conside  ed  as  the  basis  for 
any  decision  on  thi :  application  must, 
however,  file  a  mo  ion  to  intervene  or 
notice  of  interventi  on,  as  applicable. 
The  filing  of  a  prot  !st  with  respect  to 
this  application  wi  1  not  serve  to  make 
the  protestant  a  pa  "ty  to  the  proceeding, 
although  protests  and  comments 
received  from  pers  jns  who  are  not 
parties  will  be  com  lidered  in 
determining  the  ap  jropriate  action  to  be 
taken  on  the  applic  ation.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  vrritten  comments 
must  meet  the  reqi  irements  that  are 
specified  by  the  re  [ulations  in  10  CFR 
part  590.  Protests,  notions  to  intervene, 
notices  of  interven  ;ion,  requests  for 
additional  procedi  res,  and  written 
comments  should  le  filed  with  the 
Office  of  Fuels  Pro  ^ams  at  the  above 
address. 

It  is  intended  thi  t  a  decisional  record 
will  be  developed  )n  the  application 
through  responses  to  this  notice  by 
parties,  including  t  le  parties'  written 
comments  and  rep  ies  thereto. 
Additional  proced  ires  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  t  le  facts  and  issues.  A 
party  seeking  intei  vention  may  request 
that  additional  pre  cedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  i  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  t  ire  necessary.  Any 


request  for  an  ora 


identify  the  substantial  question  of  fact 
law.  or  policy  at  is  sue,  show  that  it  is 


presentation  should 


material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  TGM's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  August  30, 1991. 
Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  91-21533  Filed  9-6-91:  8:45  am] 
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(FE  Docket  Nos.  PP-02,  PP-04,  and  PP-14] 

intent  To  Rescind  Presidential  Permits 
issued  to  Comision  Federal  De 
Electricidad 

agency:  U.S.  Department  of  Energy. 

ACTION:  Recission  of  Presidential 
permits. 

SUMMARY:  DOE  intends  to  rescind 
Presidential  permits  contained  in  FE 
Docket  Nos.  PP-02,  PP-04,  and  PP-14  at 
the  request  of  CFE.  CFE  notified  the 
DOE  that  it  no  longer  utilizes  the 
permitted  electrical  transmission 
facilities  crossing  the  U.S.  Mexican 
border. 

DATES:  Effective  Date:  October  9. 1991. 
Comments  must  be  received  on  or 
before  October  9, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Office  of  Fuels  Programs,  Department 
of  Energy,  FE-52.  room  3H-087, 1000 
Independence  Ave..  SW.,  Washington, 
DC  20585.  Comments  may  also  be 
submitted  by  facsimile  at  (202)  586-6050. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lise  Courtney  M.  Howe,  Office  of 
*  General  Counsel  (GC-32).  (202)  586- 
2900. 


Brenda  M.  Cheeks,  Office  of  Fuels 

Programs  (FE-52),  Fossile  Energy, 

(202)  586-1316. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
is  tasked  with  implementing  Executive 
Order  10485  as  amended  by  Executive 
Order  10238,  which  requires  the 
issuance  of  Presidential  permits  for  the 
construction,  connection,  operation  and 
maintenance  of  electrical  transmission 
facilities  at  the  U.S.  international 
border.  In  addition,  FE  administers  the 
section  202(e)  authority  under  the 
Federal  Power  Act  which  requires 
authorization  to  export  electric  energy 
from  the  U.S. 

In  a  letter  dated  April  29, 1991. 
Comision  Federal  de  Electricidad  (CFE) 
notified  the  DOE  that  it  no  longer 
requires  Presidential  permits  PP-02,  PP- 
04,  and  PP-14  held  by  CFE  and  that  all 
interconnection  facilities  authorized 
under  those  Presidential  permits  had 
been  dismantled  as  of  December  1964. 
February  1981.  and  December  1964, 
respectively. 

Presidential  permits  PP-02,  and  PP-14 
were  originally  issued  to  Matamoros, 
S.A..  Compania  Electrica  on  August  26, 
1941,  in  Docket  No.  IT-5656  and 
February  18, 1948  in  Docket  No.  IT-6503 
respectively.  CFE  and  Matamoros 
merged  in  1964.  Each  permit  authorized 
the  construction,  operation,  connection 
and  maintenance  of  a  12  kV 
transmission  line  at  Brownsville.  Texas. 

Presidential  permit  PP-04  was  issued 
to  Light  and  Power  Company  of  Acuna. 
S.A.,  on  April  23, 1942,  in  Docket  No.  IT- 
5024.  CFE  succeeded  to  the  interest  of 
Light  and  Power  Company  of  Acuna  on 
August  7. 1969,  and  the  Presidential 
permit  was  amended  in  Docket  No.  IT- 
5024  authorizing  the  operation, 
connection,  and  maintenance  of  an  11 
kV  transmission  line  between  CFE  and 
Del  Rio.  Texas. 

The  CFE  has  confirmed  that  the 
facilities  authorized  under  Presidental 
permits  PP-02,  PP-04,  and  PP-14  and  all 
interconnection  facilities  crossing  the 
international  border,  including  all  wires 
and  meters,  as  authorized  in  the 
Presidential  permits,  have  been 
removed. 

DOE  finds  that  the  recission  of 
Presidential  permits  PP-02,  PP-04,  and 
PP-14  is  consistent  with  the  public 
interest  because  said  facilities  are  no 
longer  required  or  used  by  CFE. 

The  DOE  hereby  gives  notice  of  its 
intent  to  rescind  Presidential  permits 
PP-02,  PP-04.  and  PP-14.  effective 
October  9. 1991,  unless  it  receives  any 
public  comments  objecting  to  the 
proposed  recission. 
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Copies  of  the  request  for  the 
rescission  will  be  made  available  upon 
request  for  public  inspection  and 
copying  at  the  address  listed  above. 

Issued  in  Washington,  DC  on  August  29, 
1991. 

Clifford  P.  Tomaszewski. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Fossil  Energy. 
(FR  Doc.  91-21532  Filed  9-5-91;  8;45  am| 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Weeic  of  July  29  Through 
August  2, 1991 

During  the  week  of  July  29  through 
August  2, 1991.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

fames  L  Schwab,  7/29/91,  LFA-0134 

James  L.  Schwab  filed  an  Appeal  from 
a  determination  issued  by  the  DOE's 
Office  of  Safeguards  and  Securities 
(OSS)  of  a  request  for  information  under 
the  Freedom  of  Information  Act.  Mr. 
Schwab  had  sought  all  documents 
pertaining  to  a  security  investigation 
report  by  the  Nevada  Security  and 
Safeguards  Division  (SSD),  entitled 
"Inquiry  Regarding  Security  Issues 
Surrounding  the  Termination  of  Security 
Inspector  James  L  Schwab."  In  its 
determination,  the  OSS  stated  that  it 
had  found  no  documents  responsive  to 
Mr.  Schwab's  request.  Mr.  Schwab 
challenged  the  adequacy  of  the  search 
performed  by  OSS.  In  considering  the 
Appeal,  the  Office  of  Hearings  and 
Appeals  (OHA)  found  that  the  only 
responsive  document  uncovered  by 
OSS's  search  was  a  copy  of  the 
investigative  report  itself.  Because  Mr. 
Schwab  already  possessed  the  report  an 
additional  copy  was  not  provided  to 
him.  The  OHA  determined  that  OSS  had 
followed  all  procedures  which  were 
reasonably  calculated  to  uncover  the 
material  Mr.  Schwab  sought  in  his 
request.  Accordingly,  the  Appeal  filed 
by  Mr.  Schwab  was  denied. 

Supplemental  Order 

Bayport  Refining  Company,  7/31/91, 
KRX-0057 

In  Bayport  Refining  Company,  18  DOE 
1  83,007  (1989),  proposed  decision 


pending.  51  FERC  \  63,011  (1990).  the 
Department  of  Energy  (DOE)  issued  a 
Remedial  Order  to  Bayport  Refining 
Company  (Bayport)  and  its  President 
Malcolm  M.  Turner.  The  DOE,  however, 
severed  the  consideration  of  the 
personal  liability  of  two  other  corporate 
officers,  Harry  F.  Mason  (Mason)  and 
Robert  H.  Houser  (Houser),  and  ordered 
further  briefing  on  their  liability. 
Subsequently,  the  DOE  rejected  the 
motion  of  the  Economic  Regulatory 
Administration  (ERA)  for  further 
discovery  on  Mason's  and  Houser's 
liability.  The  DOE  also  ordered  the  ERA 
to  either  file  the  briefs  that  had  been 
previously  ordered  or  dismiss  the 
remainder  of  the  case.  Economic 
Regulatory  Administration/Bayport 
Refining  Company,  20  DOE  \  83,012 
(1990).  The  ERA  decided  to  take  the 
latter  course.  Consequently,  the  DOE 
dismissed  the  remainder  of  the 
allegations  of  personal  liability 
concerning  Messrs.  Mason  and  Houser 
contained  in  the  Proposed  Remedial 
Order  issued  to  Bayport. 

Refund  Applications 

Farmers  Cooperative  Elevator 

Company.  8/1/91,  RF272-77369 
The  Department  of  Energy  issued  a 
Decision  and  Order  granting  a  refund 
from  the  crude  oil  overcharge  funds  to 
Farmers  Cooperative  Elevator  Company 
(FCE),  a  company  that  purchased 
gasohol.  The  DOE  determined  that 
gasohol  is  a  covered  product.  However, 
because  gasohol  is  a  90/10  blend  of 
gasoline  and  ethanol,  10  percent  of 
FCE's  gasohol  purchases  were  deducted 
from  FCE's  claim.  The  refund  granted  to 
FCE  is  $24,230. 

Indian  Wells  Oil  Company /Tutcher 
Magic  Gas  Company,  7/31/91, 
RF317-5 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Tutcher  Magic  Gas  Co.,  Inc.  a 
natural  gas  liquid  products  reseller. 
Tutcher  sought  a  portion  of  the 
settlement  fund  obtained  by  the  DOE 
through  a  consent  order  entered  into  by 
the  owners  of  Indian  Wells  Oil 
Company.  Since  Tutcher's  refund  claim 
was  in  excess  of  $5,000,  the  firm  was 
required  to  demonstrate  that  it  was 
injured  by  Indian  Well's  pricing 
practices  during  the  consent  order 
period.  Tutcher  submitted  separate  cost 
bank  data  for  butane  and  natural 
gasoline  which  indicated  that  it  had 
banked  costs  well  in  excess  of  its 
requested  refund.  Because  average 
market  price  data  for  butane  and  natural 
gasoline  were  not  available  for  period 
prior  to  July  1975.  the  DOE  extrapolated 
prices  for  these  products  for  the  entire 


consent  order  period  by  reference  to 
propane  price  data  which  was  available 
for  Tutcher's  marketing  area.  Using  this 
information,  the  DOE  determined  that 
Tutcher  incurred  a  substantial 
competitive  disadvantage  as  a  result  of 
its  Indian  Wells  purchases.  After 
examining  Tutcher's  Application  and 
supporting  documentation,  the  DOE 
determined  that  Tutcher  should  receive 
a  refund  of  $266,105  ($204,542  principal 
plus  $61,563  interest). 

Northern  Illinois  Gas  Company,  7/29/ 
91,  RR272-72 

Northern  Illinois  Gas  Company.  (NI- 
Gas)  filed  a  Motion  for  Reconsideration 
of  a  Decision  and  Order  issued  by  the 
Department  of  Energy  on  April  8, 1991. 
That  determination  denied  the 
Application  for  Refund  that  NI-Gas  had 
filed  in  the  subpart  V  crude  oil  special 
refund  proceeding.  The  denial  was 
based  on  the  finding  that  a  wholly- 
owned  subsidiary  of  NI-Gas'  parent 
company  had  executed  a  "Waiver  and 
Release"  in  connection  with  the  Rail  and 
Water  Transporters  Escrow  fund  in  the 
Stripper  Well  Refund  Proceeding.  In 
considering  the  Motion  for 
Reconsideration,  the  DOE  held  that  NI- 
Gas  failed  to  demonstrate  significantly 
changed  circumstances.  The  Motion  for 
Reconsideration  was  therefore  denied. 

Reynolds  Metals  Company.  8/1/91, 
RF272-73969 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting  a 
refund  from  crude  oil  overcharge  funds 
to  Reynolds  Metals  Company 
(Reynolds)  based  on  the  firm's 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973 
through  January  27. 1981.  Reynolds  is 
involved  in  the  aluminum  industry  and 
purchased  refined  purchased  petroleum 
for  use  in  transportation,  heating, 
process  oils  and  manufacturing. 
Reynolds  was  an  end-user  of  the 
products  claimed  in  its  application  and 
was  therefore  presumed  injured.  The 
refund  granted  to  Reynolds  in  this 
Decision  is  $199,502. 

Trumbull  Cooperative  Association.  8/1/ 
91.  RF272-78697 

The  Department  of  energy  issued  a 
Decision  and  Order  granting  a  refund 
from  the  crude  oil  overcharge  funds  to 
Trumbull  Cooperative  Association 
(Trumbull).  The  DOE  determined  that  in 
an  earlier  claim,  RF272-69653.  Trumbull 
had  received  a  refund  for  only  a  portion 
of  its  eligible  purchases.  Therefore, 
based  on  expenditures  submitted  by 
Trumbull,  the  DOE  granted  Trumbull's 
current  claim  for  the  remainder  of  its 
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purchase*.  The  ref^d  granted  to 
Trumbull  in  this  Decision  is  $12,606. 


t 


Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 


which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


A&N  Trucking  et  a/.— 
Amhors)  PuMc  Sctool*  k"/- 

Askov  Sctiool  District 

Atlantic  RtehfieW  Co./Lo^es  Arco  et al.. 
AttanOc  RcMietd  Co  /0*it  Martt«t  atal.. 
M»g*c  Richfield  Co./The  Hoctang  Cartage  Co.  0f  «/.. 

Battl«  Creek  Public  Scfvjols  at  al. 

BuxMont  Refuse  Servic*  et  al . • 


Cattaraugua  C«.Ttral  Sch^  Diat  «ritf 

Cefiiral  Alabama  Pavtng.l  Irtc.  atal. '. — 

Eaton  Asphalt  Paving  ci,  Inc 

StaMord  Construcbon  Col 

Citionelle-Mobtie  Gatharttg/MoMright  Finiaiiiitg — 

Davis  DMb  BuMir>g 1 

Raod  a  wartwi - i .» «.......«.«...«.«« 

Otronelle-McbM  Qatharfig/Consolidaied  Edison  Company  o<  Naw  York- 

Citronelle-Modile  Galha»i|ig/Falt  River  Hoo»ng  Authority 

Crtronotia  Mobila  GatkeriTtg/Hackensack  Water  Co 
CltiiMMtoMoWe  Gat 
Paul  A.  D*varSM« 
City  of  AMon  0lat.- 
City  of  JaMaison  City 

City  of  Worceatef 

Elyria  Asptuit  Company, 

FtanMol  Matarials  Co 

Eyraka  Union  El 

Farmers  Uruon  Oil  Cooipfeny 

Fieber  Management  at 

flett^ier  Oil  &  Refining  Oo./Caribou  4  Comers  Oft, 

B.  Puritz  Oil  Co 


I  do.) 


Inc. 


GuH  Oi  Co(porailian/C«ir|y'«  GuM  et  al -.. 

Gulf  Oil  Corporatk>n/Jot^  Lee's  Gulf  Service  atal- 
Harrison  School  District  $6  et  al . 
Latota  Put>lic  Sctxx)(  Di«nct  66  at  al... 
Lammon  Ttiunder  Hawk] 
Federation  Cooperative 

Machias  School  Department  at  al 

McCall-Donnelly  Jt  S  D  #421  atal^ 

McDonneH  Douglas  Corporation 

Newman-Cfoetiy  Steel,  lac  Mat 

NorwaHt-Ontano  School  t>stnct  atal~. 
Ptaiaa  Farm  Scrvsol  Disvict  at  al 


I  Diifricl  66 
ive  i... 


Shell  Oil  Company/ Arlington  Central  Shell  at  al.. 

Shell  Oil  Company/Charfes  Willey . 

Charles  Willey. 

ChanaaWiltay. 

Charles  VWHey. 

Charles  WWey. 

Charles  WMley . 

Chwieswaey. 

CttarteaWillay. 

Charles  Willay. 


Shell  Oil  Company/Wes 

Stet  R-XV  School  Dishi^  al  al. 

Texaco  IncTBITs  Texac^  at  al 

Texaco  Inc/GraHon  Te«co  atal. 
Texaco  Inc./ James  D.  /filson  et  al. 


VViUiams  She>  Senrice  etal.^ 


Texaco  Inc /Stockyard's 

The  Budd  Compeny 

The  Budd  Company 

The  SherwirvWilllams  C<impany 

Town  01  BaiviiQglon  at  it. 

Yorktowne  Paper  Mills,  I  ic 

Yorktowne  Paper  Mills,  I  ic 


Dismimals 

The  following  ra^missions  were 
dismissed: 


Carlina  Texaco.. 
Cox  Patralemi  - 


Texaco  Service  Statx>n  el  al.. 


RF272-a8261 

RF272-«7409 

RF272-78762 

RF304-11901 

RF304-3802 

RF304-1ig00 

RF272-80202 

RF272-«6ei6 

RF272-87649 

RF272-63871 

RD272-65206 

RD272-65»62 

f1f33«-8 

RF336-9 

RF336-10 

RF336-13 

RF336-16 

RF336-12 

RF336-20 

RF336-21 

RF272-86403 

RF272-65401 

RF272-46786 

RF272-27625 

RF272-47706 

RF272-87201 

RC272-129 

RF272-81763 

RF329-6 

RF32&-7 

RF300-11960 

RF300-14500 

HF272-a7«11 

flF272-83800 

RF272-62388 

Rf272-63560 

RF272-87967 

RF272-89200 

HC272-128 

RF272-52577 

RF272-«4202 

RF272-87048 

RF31S-S910 

RF31 5-8769 

RF31 5-8793 

RF315-6796 

RF31 5-8797 

RF31 5-8798 

RF315-8799 

RF31 5-8801 

RF31 5-8802 

Rf=^1 5-6803 

RF315-1082 

RF272-87000 

RF321-835 

RF321-306 

RF321-2372 

RF321-1401 

RF272-43324 

RD272-43324 

RF272-70259 

RF27a-88654 

RF272-11867 

R0272-413 


Case  No. 


nf321-3S«9 
RF321-39S9 


Don  Borland's  Texaco 

Downtown  Aico 

Fashion  Fair  Taxace 

Gladys  GoMfait) 

HSB  Service  Statkm  #2. 

Hagee's  Texaco »..»«.- 

Harrison  Laeaing 


Case  No. 


RF321-3S01 

nF304-12041 

nF321-3593 

RF300-1 1878 

RF321-327 

«F321-35«7 

nF272-«9429 


Name 


Hawkeye  Texaco 

Hicksville        Exempted 
Schoola. 

J4R  Texaco - 

Jerry's  Texaco.. 


Village 


John  &  Bob's  Texaco . 
Kriox  Abt)ott  Texaco . 


07/29/91 

07/31/91 

08/01/91 

08/02/91 

07/29/91 

07/31/91 

07/30/91 

07/29/91 

07/29/91 

07/29/91 

07/29/91 

07/29/91 

07/29/91 

07/29/91 

07/29/91 

07/29/91 

07/31/91 

07/29/91 

07/30/91 

07/30/91 

07/29/91 

07/29/91 

08/02/91 

07/30/91 

07/30/91 

07/29/91 

08/02/91 

07/29/91- 

07/31/91 

07/31/91 

08/02/91 

07/31/91 

07/31/91 

07/29/91 

08/01/91 

08/01/91 

07/29/91 

06/01/91 

08/02/91 

07/31/91 

07/31/91 

07/30/91 

06/02/91 

07/30/91 

07/30/91 

07/30/91 

07/30/91 

07/30/91 

07/30/91 

07/30/91 

07/30/91 

07/30/91 

06/02/91 

08/01/91 

08/01/91 

07/31/91 

07/29/91 

06/01/91 

07/29/91 • 

07/29/91 

08/01/91 

07/29/91 

07/31/91 

07/31/91 


Case  No. 


RF321-3428 
RF272-80204 

RF321-3596 
RF321-3595 
RF321-3594 
flF321-3a63 
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Name 


David 


Ludtto  Bunn 

Payn«'t  Martiet 

Podell,      Rothman, 

Schechter. 
Podell,       Rothman,       David 

Schechter. 

Sharon  Forest  Texaco 

Southeast  Texaco 

Thorman  Oil  Company 

Town  of  Trumbull 

Trumbull  School  District 

Village  of  Nichols 

Yeagy's  Texaco 


Case  No. 


RF300-ie716 

RF321-4278 

RF272-67276 

RF272-67276 

RF321-343S 

RF321-3433 

RF300- 13454 

RF272-82645 

nF272-79564 

RF321-9iei 

RF321-35e7 


Copies  of  the  full  text  of  thest 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  IE'234. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guildelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  29. 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-21529  Filed  9-6-91;  8:45  am) 

MUJNO  COOe  •4S0-41-H 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  August  5  Through 
August  9. 1991 

During  the  week  of  August  5  through 
August  9. 1991.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  refund  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Implementation  of  Special  Refund 
Procedures 

Kern  Oil  &  Refinery.  Erickson  Refining 
Corp.,  Bill  J.  Graham.  8/7/91.  LEE- 
0022,  LEF-0023.  LEF-0024 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  Of  $3,624,920,  plus  accrued 
interest,  of  crude  oil  overcharge  monies 
obtained  as  a  result  of  the  settlement  of 
enforcement  proceedings  involving  Kern 
Oil  &  Refinery  and  Larry  D.  Delpit. 
Erickson  ReHning  Corporation,  and  Bill 
J.  Graham  respectively.  The  DOE 
determined  that  the  funds  be  distributed 
in  accord  with  the  Modified  Statement 
of  Restitutionary  Policy  Concerning 
Crude  Oil  Overcharges,  which  states 


that  crude  oil  overcharge  monies  shall 
be  divided  among  the  states  (40 
percent),  the  Federal  government  (40 
percent),  and  eligible  purchasers  of 
refined  petroleum  products  (20  percent). 
The  specific  information  required  in  an 
Application  for  Refund  is  set  forth  in 
detail.  The  deadline  for  filing  claims 
against  these  funds  was  established  as 
June  30, 1992. 

Refund  Appikationa 

Exxon  Corp./Petrolane,  Inc..  8/5/91. 
RFX7-9929 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Petrolane,  Inc..  a  propane 
reseller  with  headquarters  in  Long 
Beach,  California.  Petrolane  also  sought 
a  refund  on  behalf  of  Pyrofax,  also  a 
propane  reseller,  which  is  a  corporate 
affiliate  of  Petrolane.  Petrolane  sought  a 
portion  of  the  settlement  fund  obtained 
by  the  DOE  as  a  result  of  a  consent 
order  entered  into  by  Exxon 
Corporation.  Since  Petrolane's  refund 
claim  was  in  excess  of  $5,000,  the  firm 
was  required  to  demonstrate  that  it  was 
injured  during  the  consent  order  period 
by  Exxon's  pricing  practices. 

Petrolane  submitted  propane  cost 
bank  data  which  indicated  that  it  had 
banked  product  costs  well  in  excess  of 
its  requested  refund.  The  DOE  then 
rejected  the  competitive  disadvantage 
analysis  performed  by  Petrolane  in 
support  of  its  refund  claim  because  the 
firm  relied  upon  nation-wide  propane 
market  price  data.  The  DOE  performed 
its  own  competitive  disadvantage 
analysis,  relying  upon  region  specific 
propane  price  data.  Based  upon  its 
analysis,  the  DOE  determined  that 
Petrolane  incurred  a  substantial 
competitive  disadvantage  during  the 
consent  order  period  as  a  result  of  its 
Exxon  propane  purchases.  The  DOE 
granted  Petrolane  a  refund  of  $68,892 
($48,625  principal  plus  $20,267  interest). 

The  DOE  also  denied  the  Pyrofax 
portion  of  Petrolane's  refund  claim, 
noting  that  Petrolane  failed  to  produce 
the  documentation  necessary  for  it  to 
demonstrate  that  Pyrofax  was  injured 
by  Exxon's  propane  prices  during  the 
consent  order  period. 

Gulf  Oil  Corporation/Ryder  Energy 
Distribution,  8/9/91,  RF30O-1118S 
The  Department  of  Energy  (DOE)  has 
issued  a  Decision  and  Order  granting 
refund  monies  from  the  Gulf  Oil 
Corporation  overcharge  fund  to  Ryder 
Energy  Distribution  (Ryder)  based  upon 
its  purchases  of  Gulf  product  made 
between  August  1973  and  January  1981. 
The  applicant  relied  upon  both  the  end- 


user  and  the  retailer  presumptions  of 
injury.  The  applicant  requested  a  refund 
for  the  gallons  of  product  that  its 
contract  fleet  purchased  under  the  end- 
user  presumption  of  injury.  In  addition. 
Ryder  requested  a  refund  under  the  forty 
percent  presumption  for  its  leasing 
operators.  A  retailer  may  not  receive  a 
benefit  from  both  the  forty  percent  and 
the  end-user  presumptions.  Accordingly, 
Ryder  was  granted  a  refund  equal  to  40 
percent  of  its  allocable  share  for  the 
product  that  it  purchased,  $36,637. 

Lone  Star  Gas  Company,  8/6/91,  RF272- 
20177 

Lone  Star  Gas  Company  (Lone  Star),  a 
natural  gas  pipeline  utility  company, 
filed  an  Application  for  Refund  in  the 
subpart  V  crude  oil  refund  proceeding.  A 
group  of  State  governments  and  two 
territories  of  the  United  States  (the 
States)  objected  to  the  application  on 
the  basis  that  Lone  Star  is  not  an  end- 
user  and  that  any  distribution  to 
customers  should  be  made  to  the  States 
directly.  The  DOE  concluded  that  a 
portion  of  the  refund  would  be  used  to 
reduce  the  original  expense  account  to 
which  the  overcharges  were  booked. 
This  will  result  in  the  appropriate 
portion  of  the  reduction  being  allocated 
to  Lone  Star's  regulated  sales  customers. 
These  customers  may  experience  a 
benefit  through  the  lower  operating 
expenses  included  in  the  ratemaking 
process.  Lone  Star  will  be  entitled  to  the 
rest  of  the  refund  as  a  typical  end-user. 
In  view  of  that  determination,  the 
States'  Objections  to  the  Application 
were  rejected.  The  DOE  granted  a 
refund  of  $31,858,  based  on  purchases  of 
39.822,998  gallons  of  refined  petroleum 
products. 

State  of  Minnesota,  8/6/91,  RF272-61569 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting 
refund  monies  from  crude  oil  overcharge 
funds  to  the  State  of  Minnesota.  The 
State  applied  on  behalf  of  all  specified 
State  agencies.  The  DOE  rejected 
objections  filed  by  Phillip  P.  Kalodner, 
counsel  for  utilities,  transporters  and 
manufacturers  in  regard  to  this 
Application.  Minnesota  was  granted  a 
refund  of  $289,21 8. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 
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A.E.  ScMlz  CHporalioM 
Mmtic  McMaW  Ca/Ain^  Qaraet  •r«f 
Adanfc  RicMMd  Co./Oic«i's  CMver  Area  Inc.  at  Ml. 
Atlantic  Ricnnekl  Co./Re«)aly  Arco  «r «/.. 


AMaiKic  RiehlwM  Co./Sd(  Riv«r  Project  AgricuNural  Improvement  S  Pomr  OW.. 
I  Sctio«l  Dixrict  <<a^ 


CarainaCQAChCo- 

City  of  HOMSlon 

CoMnbaa  Frit  Rivar  Coo4  01  Oo . 

v>«waa  fnaw  iraapenosfif  ocn^oi  ixavici  ot  v.. 

EaMwtt  PalBcaon,  9r — 

QlHTemnqCo,  Inc  — 

GSH  Towing  Co..  Inc 


Gun  OK  Corrxxation/Geofge  Kaelber  (Xelal. 
GuH  oh  Corporatton/lntteperKJent  Taxi  0t  t/ 

Hammond  Cenfral  School  at  al 

Hayes-Albton  Corporal 

M.S.A.0  #33*r«/ 

North  Central  Local  Scfxil  Ostncl  et  al — 

Northeast  Petroleum  Ind^stnes/Botse  Cascade  Corporation  af  «/. 

PPG  industnaa,  inc. 

R.B.  Pond  Opnatwcaup 


R.B  Pond  ConstrucSof* 

R.O.  Wilmans  &  Sons  at 

Scripps  Honvard,  Inc 

Scnpps  H^fwwd,  Inc 

Shell  Oa  Company/Whea^ay  SMI  SWion  «ra( 

Sotton  Pubkc  Schoolaar 

Tesoro/Langham  Petri 

Texaco  Inc  /KEL  Oil 

Edwards  OH  Company 

EdMwdi  Ol  CaMpany 

Texaco  Inc /Rax 

Texaco  Inc/Schaal  Oil 

Town  of  Colonial  Beach 

UnMad  SMtaa  Gypsom 

Unitad  SMaa  Gypaura 

United  Stalaa  Gypavn 

Unttad  States  Gypsum 

United  States  Gypsum  Ojrr^iany 

United  Stales  Gypsom  C<»mpwy „ _ „ ...- flD272-42572 


Wester* 
Western 


Inc 
»r>c 


Winthrop  Public  Schools  tf  at. 


Dismissals 

The  foUowing  sui^issions  were 
dismissed: 


Name 


RF272-363 

Oa/05/91 

RF304-3822 

08/08/91 

RF304-12053 

06/06/91 

RF304-12000 

06/09/91 

RF304-3336 

08/00/91 

RF272-80031 

06/09/91 

RF272-74475 

08/05/91 

RF272-63429 

06/07/91 

RF272-29497 

06/07/91 

RF272-8120e 

08/09/91 

RC272-127 

08/05/91 

RF272-38002 

06/09/91 

RD272-38002 

RF300-14aOO 

08/09/91 

RF30O-11609 

08/09/91 

RF272-80214 

08/09/91 

RC272-130 

08/07/91 

RF272-80345 

08/09/91 

RF272-81819 

08/09/91 

RF323-1 

08/06/91 

RA272-42 

08/07/91 

RF272-69703 

06/07/91 

RF272-69703 

RF272-80027 

08/09/91 

RF272-13524 

08/07/91 

RF272-13524 

„ „„.. 

RF315-1311 

08/09/91 

RF272-82407 

08/00/91 

RF326-312 

08/06/91 

RF321-9151 

08/05/91 

Rf321-9152 

RF321-9153 

RF321-*579 

08/05/91 

RF321-7025 

06/06/91 

RF272-ei205 

08/09/91 

RF272-29509 

08/09/91 

RD272-29509 

RF272-42572 

RF272-69435 

RD272-29509 

. 

flD272-42572 

RF272-8091 

08/06/91 

RF272-150e2 

fiF272-eia05 

06/09/91 

Ron's  Turin  Road  Aico- 

Ronaid  F  BtanMlar 

Ronald  F.  Btenanler 

Sams  Shell 


Starbuck  Creamery  Com()any.. 

Steve  Shell _.... 

Taylor's  QuK  Servica... 


Inc.. 


A.M  Ruffner 

Alaimo  Fuel  Company 

8  G  Oshar 

Bellemora  Heating  01 
Berkeley  Gulf  Service  Station 
Bnce's  Trucking  Company, 

BuitaNk  SMI „... 

Carlton  Ozbom 

Chicks  Gulf  Sarviae_. 

Elk  Service  Station 

Farm  Bureau  Orrveway  U^ 
Francis  &  Oavid  Doolittle. 

Gleason  Co 

Gray  Oil  Company 

James  Dorsey 

Jays  SheH 

Jul«s  Service  Station 

L  Frank  Mwphy 

LexvoW  04  Company 

F>aul  Desant's  Arco 

Randoph  Ptitman — , 

Ray's  SheH . 


Caaalfa 


fteme 

Case  No. 

Universal  Transport,  Inc 

Verdogo  SheH 

RF32 1-9914 
RF31 5-9574 

Wtllett  Nabonalease  Company 

Yarmouth  Fuel  Company 

RF272-26030 
nF323-17 

RF300-17074 

f^323-26 

RF300-169S7 

RF323-28 

RF300- 17080 

RF304-11969 

RF31 5-9571 

RF300-16tS8 

RF3G0-17084 

RF304-3507 

RF300-16064 

RF307-10179 
RF323-16 

RF304-3546 

flF315-95?0 

RF304-350e 

nF30O-17D77 

RF30O-13105 

RF304-3477 

RF300-17053 

RF3 15-9575 

RF304-3538 

RF300-17063 

RF300-17079 

RF31 5-9569 

RF272-64S33 

RF3 15-9573 

RF300-17017 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Ptiblic  Reference  Room  of  the  Office  of 
Hearing  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p  jn.  and  5  p.m..  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated:  August  2a  1991. 
George  B.  Btezaay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  m-21530  Ffled  9-6-fll;  8:45  am] 

BUJJNO  CODE  e450-«1-M 


W«steiti  ATM  Power  Administration 

Loveland  Area  Prolects,  Rate  Order 
No.  WAPA-51 

agency:  Western  Area  Power 
Administration,  DOE. 

action:  Notice  of  Rate  Order-^^veland 
Area  Projects  Firm  Power  Service  Rate 
Adjustment. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  of  the 
Department  of  Energy  (DOE)  of  Rate 
Order  No.  WAPA-51  and  rate  Schedule 
L-F3,  placing  increased  rates  for  firm 
power  for  the  Loveland  Area  Projects 
(LAP]  into  effect  on  an  interim  basis. 
The  rates  will  remain  in  effect  on  an 
interim  basis  until  the  Federal  Energy 
Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  them 
into  effect  on  a  final  basis  for  a  5-year 
period  or  until  they  are  replaced  by 
another  rate. 

The  Po8t-1989  General  Power 
Marketing  and  Allocation  Criteria;  Pick- 
Sloan  Missouri  Basin  Program-Western 
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Division  (Criteria)  were  published  in  the 
Federal  Register  on  January  31, 1986  (51 
FR  4012).  The  Criteria  contractually 
integrated  the  resources  of  the  Pick- 
Sloan  Missouri  Basin  Program-Western 
Division  (P-SMBP-WD)  and  the 
Fryingpan-Arkansas  Project  (Fry-Ark), 
both  commonly  referred  to  as  the  LAP, 
and  called  for  the  establishment  of  an 
initial  rate  for  LAP  power. 

The  fiscal  year  (FY)  1989  power 
repayment  study  (PRS)  for  the  Pick- 


Sloan  Missouri  Basin  Program  (P-SMBP) 
and  the  FY  1989  PRS  for  Fry-Ark 
indicate  that  the  existing  rates  do  not 
yield  sufficient  revenue  to  satisfy  the 
cost-recovery  criteria  through  the  study 
periods.  The  proposed  P-SMBP-Eastem 
Division  (P-SMBP-ED)  rate  schedules  in 
Rate  Order  No.  WAPA-50,  along  with 
the  P-SMBP-WD  revenue  require 
requirement,  will  yield  adequate 
revenue  to  satisfy  the  cost-recovery 
criteria  for  the  P-SMBP.  Rate  Order  No. 


WAPA-512  includes  the  revenue 
requirement  for  the  P-SMBP-WD  that 
was  discussed  in  Rate  Order  No. 
VVAPA-50,  and  will  also  satisfy  the 
cost-recovery  criteria  for  the  Fry-Ark. 

The  LAP  firm  power  rate  was 
developed  by  combining  the  revenue 
requirements  from  the  FY  1990  PRS  for 
both  the  P-SMBP-WD  and  Fry-Ark.  The 
proposed  rates  are  as  follow*- 


Comparison  of  Existing  and  Proposed  Power  Rates 


Oats  of  power 


Existing  rate 
(FY  1991) 


Proposed  rata 
(FY  1992) 


Proposed  rate 
(FY  1993-96) 


Rate  Schedule 

Firm  Capacity.  Charge  $/kw-montf». 

Firm  Energy  Charge,  mtlls/KWh 

Composite  Rate.  mills/kWh 


L-F2 
S2.15 
a.39 
16.77 


L-f3 
12.46 
6.58 

19.17 


L-F3 
$2.58 

10.03 
20.06 


DATES:  Effective  Date:  The  new  rates 
will  be  placed  in  effect  on  an  interim 
basis  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1991,  and  will  be  in  effect 
pending  the  FERC's  approval  of  them  or 
substitute  rates  on  a  final  basis  for  a  5- 
year  period,  or  until  superseded. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mr.  Stephen  A.  Fausett,  Area  Manager, 
Loveland  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  3700. 
Loveland.  CO  80539-3003,  telephone 
(303)  490-7201. 
Mr.  Robert  C.  Fullerton,  Director, 
Division  of  Marketing  and  Rates, 
Western  Area  Power  Administration, 
P.O.  Box  3402,  Golden,  CO  80401-3398, 
telephone  (303)  231-1545. 
Mr.  Jack  Dodd,  Acting  Assistant 
Administrator  for  Washington 
Liaison.  Western  Area  Power 
Administration.  Room  8G-061, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585- 
0001,  telephone  (202)  588-5581. 
SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108.  effective 
December  14. 1983  (48  FR  55664),  as 
amended  May  30. 1986  (51  FR  19744), 
and  August  23, 1991  (56  FR  41835),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  on  a  nonexclusive  basis  to 
develop  long-term  power  and 
transmission  rates  to  the  Administrator 
of  Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  basis  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  of  DOE;  (3)  and  the 
authority  to  conftrm.  approve,  and  place 


in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove  such  rates  to  the  FERC. 
The  power  rates  for  the  LAP  are 
established  pursuant  to  the  DOE 
Organization  Act,  42  U.S.C.  7101.  et  seq.; 
the  Reclamation  Act.  43  U.S.C.  372.  et 
seq.,  as  amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  U.S.C.  485h(c);  section  9 
of  the  Flood  Control  Act  of  1944,  58  Stat. 
887,  891:  and  the  other  acts  specifically 
applicable  to  the  project  system 
involved. 

The  March  1991  customer  brochure 
explaining  the  background  for  the 
proposed  LAP  firm  power  rate 
adjustment  was  distributed  to  all  LAP 
customers  and  other  interested  parties. 
In  accordance  with  procedures  for 
public  participation  in  general  rate 
adjustments  (10  CFR  part  903)  the 
comment  and  consultation  period  was 
initiated  on  March  11, 1991.  with  the 
publication  of  a  Federal  Register  notice 
announcing  the  proposed  rate  and 
procedures  for  public  participation  (56 
FR  10267).  A  public  information  forum 
was  held  on  March  25, 1991,  in 
Northglenn.  Colorado.  The  public 
comment  forum  was  held  on  April  16.  a 
1991.  in  Northglenn,  Colorado.  The 
consultation  and  comment  period  ended 
June  10, 1991.  During  this  period, 
interested  parties  made  comments  to 
Western  concerning  the  proposed  rates. 
Six  comment  letters  were  received,  and 
five  people  commented  orally.  All 
comments  were  considered  in  the 
preparation  of  the  rate  order.  Western 
has  concluded  that  the  LAP  rate 
adjustment  is  needed. 


In  Rate  Order  No.  WAPA-51,  results 
of  the  Fry-Ark  FY  1990  PRS  are  being 
compared  to  the  FY  1989  PRS.  which 
was  the  basis  for  the  existing  rates. 

This  Rate  Order  also  reflects  the 
revenue  requirements  for  the  PSMB- 
WD.  The  comparison  shows  the 
following  differences: 

1.  While  the  actual  operations  and 
maintenance  (O&M)  expenses  for  Fry- 
Ark  were  less  than  forecasted  by  $0.2 
million,  the  O&M  expenses  for  P-SMBP 
were  S8.85  million  greater  than 
expected.  Since  two-thirds  of  the  LAP 
revenue  requirements  are  generated  by 
P-SMBP,  these  increases  have  a 
significant  e^ect  on  LAP  rates. 

2.  Purchased  power  costs  for  Fry- Ark 
were  S0.4  million  over  forecast,  while 
purchase  power  costs  for  P-SMBP  were 
$32.3  million  over  forecast. 

3.  In  addition,  the  increase  costs  for  a 
new  Public  Service  Company  of 
Colorado  transmission  contract  are 
included  for  the  term  of  the  contract. 

Of  the  above  factors,  the  one  with  the 
most  impact  is  the  matter  of  increased 
O&M  expenses.  O&M  expenses  are 
increasing  due  to  inflation  as  well  as 
responding  to  progranunatic  and 
administrative  requirements  such  as 
safety  programs  and  environmental 
compliance. 

Rate  Order  No.  WAPA-51  confirming 
and  approving  the  LAP  power  rate  on  an 
interim  basis  is  issued,  and  the  new  rate 
Schedule  L-F3  will  be  promptly 
submitted  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis. 
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DC  August  30, 1991. 
Conservation  and 


Issued  at  Washii 

|.  Michael  Davis. 

Assistant  Secretary. 
Renewable  Energy. 

Assistant  Secretaryjfor  Conservation  and 


Order  Confirming, 


Approving,  and  Ptading  the  Loveland  Area 
Projects  Firm  Power  Service  Rate  Into 
Effect  on  an  Interin^  Basis 

[Rate  Order  No.  WApA-51J 
August  30. 1991. 

In  the  Matter  of:  Vfestem 
Administration  Firm 
Loveland  Area  Projebt 


Area  Power 
Power  Rales  for  the 

s. 


Pursuant  to  sect  on  302(a)  of  the 
Department  of  Enargy  (DOE) 
Organization  Act,  12  U.S.C.  7101,  et  seq.. 
the  power  marketi  ig  functions  of  the 
Secretary  of  the  In  lerior  and  the  Bureau 
of  Reclamation  (R<  clamation),  under  the 
Reclamation  Act  o  F 1902.  43  U.S.C.  372. 
et  seq..  as  amende  1  and  supplemented 
by  subsequent  ena  ctments,  and 
particularly  by  sec  tion  9(c)  of  the 
Reclamation  Proje  ;t  Act  of  1939.  43 
U.S.C.  485h(c)  and  acts  specfically 
applicable  to  the  F  ick-Sloan  Missouri 
Basin  Program  (P-  5MBP)  and  the 
Fryiggpan-Arkansi  is  Project  (Fry-Ark), 
were  transferred  ti »  and  vested  in  the 
Secretary  of  Energ  y. 

By  Delegation  0  rder  No.  0204-108. 
effective  Decembe :  14, 1983  (48  FR 
55664).  as  amendei  I  May  30, 1986  (51 
FR19744),  and  Aug  ust  23. 1991  (56  FR    - 
41835),  the  Secreta  ry  of  Energy 
delegated  (1)  the  a  jthority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transm  ssion  rates  to  the 
Administrator  of  t  le  Western  Area 
Power  Administra  ion  (Western);  (2)  the 
authority  to  confirn,  approve,  and  place 
such  rates  in  effec  on  an  interim  basis 
to  the  Assistant  St  cretary  for 
Conservation  and  Renewable  Energy  of 
DOE;  and  (3)  the  a  ithority  to  confirm, 
approve,  and  plact  into  effect  on  a  ^nal 
basis,  to  remand,  <  r  to  disapprove  such 
rates  to  the  Federa  1  Energy  Regulatory 
Commission  (FER( )).  E.xisting  DOE 
procedures  for  pul  lie  participation  in 
power  rate  adjustnents  (10  CFR  part 
903)  became  effect  ive  on  September  18. 
1985  (50  CFR  3783! ). 

Acronyms  and  De  initions 


As  used  in  this 
following  acronyn  s 
apply: 

BAO:  Billings  Arei  i 
Corps:  U.S.  Army 
Criteria:  Post-1989 

Marketing  and 

Pick-Sloan  Miss^ 

Western  Di 

31. 1986) 
Customer  Brochur^ 

prepared  for  pul  ilic 


ijate  order,  the 
and  definitions 


Office 

^orps  of  Engineers 
General  Power 
Allocation  Criteria; 
uri  Basin  Program- 
visiofi.  51  FR  4012  (January 

:  A  document 
distribution 


explaining  the  background  of  the  rate 

proposal  contained  in  this  rate  order. 
DOE:  U.S.  Department  of  Energy 
DOE  Order  RA  6120.2:  An  order  dealing 

with  Power  Marketing  Administration 

Financial  Reporting 
FERC:  Federal  Energy  Regulatory 

Commission 
Fry-Ark:  Fryingpan-Arkansas  Project 
FR:  Federal  Register 
FY:  Fiscal  Year 
Integrated  Projects:  Colorado-Big 

Thompson.  Kendrick.  North  Platte. 

and  Shoshone  Projects 
kW:  Kilowatts 
kW-month:  The  greater  of  (1)  the  highest 

30-minute  demand  measured  during 

the  month,  not  to  exceed  the  contract 

obligation,  or  (2)  the  contract  rate  of 

delivery 
kWh:  Kilowatthours 
LAO:  Loveland  Area  Office 
LAP:  Loveland  Area  Projects 
M&I:  Municipal  and  Industrial 
mills/kWh:  Mills  per  Kilowatthour 
O&M:  Operations  and  Maintenance 
PRS:  Power  Repayment  Study 
P-SMBP:  Pick-Sloan  Missouri  Basin 

Program 
P-SMBP-ED:  Pick-Sloan  Missouri  Basin 

Program-Eastern  Division 
P-SMBP-WD:  Pick-Sloan  Missouri  Basin 

Program-Western  Division 
RI:  Reclamation  Instructions 
Reclamation:  Bureau  of  Reclamation, 
*  U.S.  Department  of  the  Interior 
SCRB:  Separable  Costs-Remaining 

Benefits  method  of  allocating  project 

costs 
SPA:  Single  Purpose  Alternative 
Western  (WAPA):  Western  Area  Power 

Administration.  U.S.  Department  of 

Energy 

Effective  Date 

The  new  rates  will  become  effective 
on  the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  October  1. 
1991,  and  will  be  in  effect  pending  the 
FERC's  approval  of  them  or  substitute 
rates  on  a  final  basis  for  a  5-year  period, 
or  until  superseded. 

Public  Notice  and  Comments 

1.  Discussions  on  the  proposed  LAP 
power  rates  were  initiated  on  February 
1, 1991,  when  a  letter  announcing  an 
informal  meeting  was  mailed  to  all  LAP 
customers  and  interested  parties.  The 
meeting  took  place  on  February  14. 1991. 
At  this  meeting,  Western  explained  the 
philosophy  used  in  the  development  of 
the  rate. 

2.  On  March  11, 1991,  the  formal  92- 
day  customer  consultation  and  comment 
period  began  with  the  publication  in  the 
Federal  Register  (FR)  of  the  LAP;  Pick- 
Sloan  Missouri  Basin  Program-Western 
Division  (P-SMBP-WD)  and  Fryingpan- 


Arkansas  Project  (Fry-Ark);  Proposed 
Firm  Power  Rate  (56  FR  10267).  That 
notice  officially  announced  the  proposed 
rate  and  the  public  comment  forums. 

3.  On  March  11, 1991,  a  letter  was 
mailed  to  all  customers  announcing  the 
March  25. 1991.  public  information 
forum  and  a  public  comment  forum  on 
April  16, 1991.  A  copy  of  the  customer 
brochure  was  mailed  to  each  LAP  firm 
power  customer. 

4.  At  the  March  25, 1991,  public 
information  forum.  Western 
representatives  provided  detailed 
explanations  of  the  need  for  a  rate 
adjustment.  Western's  staff  also 
answered  questions. 

5.  The  public  comment  forum  was 
held  in  Northglenn,  Colorado,  on  April 
16. 1991.  Five  persons  representing 
customer  organizations  made  oral 
comments  on  the  proposed  rates. 

6.  The  consultation  and  comment 
period  ended  on  June  10. 1991.  During 
this  period,  interested  parties  made 
comments  to  Western  concerning  the 
proposed  power  rate.  Five  written 
comment  letters  were  received.  All 
comments  were  considered  in  preparing 
this  rate  order.  Western  responded  to 
each  commentor  and  has  included  these 
responses  as  part  of  the  record. 

Project  Histories 

Pick-Sloan  Missouri  River  Basin 
Program. 

The  initial  stages  of  the  Missouri 
River  Basin  Project  were  authorized  by 
section  9  of  the  Flood  Control  Act  of 
December  22. 1944  (58  Stat.  877.  891). 
The  Missouri  River  Basin  Project,  later 
renamed  the  Pick-Sloan  Missouri  Basin 
Program  (P-SMBP)  to  honor  its  two 
principal  authors,  has  been  under 
construction  since  1944.  The  P-SMBP 
encompasses  a  comprehensive  program 
of  flood  control,  navigation 
improvement,  irrigation,  municipal  and 
industrial  (M&I)  water  development,  and 
hydroelectric  production  for  the  entire 
Missouri  River  Basin.  Multipurpose 
projects  have  been  developed  on  the 
Missouri  River  and  its  tributaries  in 
Colorado.  Montana,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wyoming. 

Fryingpan-Arkansas  Project. 

The  Fry-Ark  is  a  transmountain 
diversion  development  in  Colorado 
authorized  by  the  Act  of  August  16. 1962 
(76  Stat.  389.  as  amended  by  88  Stat. 
1486, 1497  (1974)).  The  Fry-Ark  diverts 
water  from  the  Fryingpan  River  and 
other  tributaries  of  the  Roaring  Fork 
River  in  the  Colorado  River  basin  on  the 
west  slope  of  the  Rocky  Mountains  to 
the  Arkansas  River  on  the  east  slope  of  . 
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the  Continental  Divide.  The  water 
diverted  from  the  west  slope,  together 
with  regulated  Arkansas  River  water, 
provides  supplemental  irrigation,  M&I 
water  supplies,  and  produces 
hydroelectric  power.  Flood  control,  fish 
and  wildlife  enhancement,  and 
recreation  are  other  important  purposes 
of  Fry-Ark. 

Loveland  Area  Projects. 

The  Po8t-1989  General  Power 
Marketing  and  Allocation  Criteria:  Pick- 
Sloan  Missouri  Basin  Program- Western 
Division  (Criteria],  pubhshed  in  the  FR 
on  January  31. 1986  (51  FR  4012) 
effectively  integrated  the  resources  of 
the  P-SMBP-WD  and  the  Fry-Ark.  This 
operational  and  contractual  integration, 
known  as  LAP,  has  allowed  an  increase 
in  marketable  resource,  simplification  of 
contract  administration,  and 
establishment  of  a  blended  rate  for  LAP 
power  sales. 

However,  the  P-SMBP  and  Fry-Ark 
each  retain  their  own  separate  fmancial 
status.  For  this  reason,  separate  power 
repayment  studies  (PRS)  are  prepared 
for  each  project  annually.  These  PRS's 
are  used  to  determine  the  ability  of  the 
power  rates  to  generate  sufficient 
revenue  for  repayment  of  project 
investments  and  cost  during  each 
project's  prescribed  repayment  period. 
The  revenue  requirement  from  the  Fry- 
Ark  PRS  is  combined  with  the  P-SMBP- 
WD  revenue  requirement  derived  from 
the  P-SMBP  PRS  to  develop  one  rate  for 
LAP  firm  power  sales. 

A  complete  discussion  of  the  project 
histories  is  found  in  the  March  1991 
customer  brochures  and  is  included  in 
the  supporting  documentation. 


Power  Repayment  Studies 

The  PRS  for  P-SMBP  is  prepared 
annually  by  Western's  Billings  Area 
Office  (BAO)  with  the  cooperation  of  the 
Loveland  Area  Office  (LAO). 
Reclamation,  and  the  Corps.  River  basin 
hydrology,  water  depletions,  power 
generation,  and  project  development 
data  are  among  the  many  items 
Reclamation  and  the  Corps  contribute  to 
the  studies.  For  Fry-Ark.  Western's  LAO 
prepares  the  PRS  in  cooperation  with 
Reclamation. 

All  PRS's  are  prepared  in  accordance 
with  authorizing  legislation  and  DOE 
Order  No.  RA  6120.2  on  power 
marketing  administration  financial 
reporting.  The  PRS's  array  historic 
income,  expenses,  and  investments  to  be 
repaid  from  power  revenue,  along  with 
estimates  for  future  years.  They  also 
portray  the  repayment  of  generation  and 
transmission  costs  of  the  power  system, 
as  well  as  nonpower  costs  assigned  to 
power  for  repayment,  through  the 
application  of  revenues  over  the 
repayment  period  of  the  project.  The 
PRS's  show,  among  other  items, 
estimated  revenues  and  expenses,  the 
estimated  amount  of  Federal  investment 
that  will  be  repaid,  and  the  total 
estimated  amount  of  Federal  investment 
remaining  to  be  repaid  over  the 
repayment  period.  The  PRS's  do  not 
calculate  or  design  rates,  but  rather 
produce  the  revenue  requirement. 

The  PRS  is  conducted  to  assure  that 
projected  revenues  will  balance 
projected  expenses  and  investment 
repayment.  Some  revenues  is  shared  by 
P-SMBP  and  Fry-Ark,  based  upon  the 
ratio  of  the  individual  project  capacity 
to  the  total  marketable  capacity  in  the 
Criteria.  Other  revenue  that  is  project 


specificds  only  credited  to  that  project. 
Operations  and  maintenance  (O&M) 
expenses  and  interest  expenses  are 
found  in  each  PRS  and  are  charged  to 
the  specific  project  that  has  incurred  the 
expenses. 

Within  each  PRS.  revenues  are  first 
applied  to  repayment  of  annual 
expenses,  which  include  O&M  costs, 
purchased  power  and  transmission 
costs,  interest,  and  other  expenses. 
Next,  power  revenues  available  after 
paying  the  annual  expenses  and  any 
required  power  or  irrigation  investment 
expenses  are  then  applied  to  project 
deficits  and  interest-bearing  power 
investments.  Any  remaining  power 
revenues  are  lastly  applied  to  aid 
irrigation  (irrigation  aid  applies  only  to 
the  P-SMBP  PRS).  These  studies  are 
designed  to  repay  the  investment 
carrying  the  highest  interest  rate  first. 
However,  all  investments  are  required 
to  be  repaid  within  their  authorized 
repayment  periods — 50  years  or 
expected  service  lives,  whichever  is 
less. 

Purchased  power  and  wheeling 
expenses  that  are  directly  attributable  to 
a  specific  project  are  charged  only  to 
that  project.  For  example,  if  one  project 
is  energy  deficient,  all  purchased  power 
costs  resulting  from  that  shortage  will  be 
assigned  to  that  project,  the  remaining 
common  costs,  such  as  operational 
purchases,  are  divided  according  to  the 
capacity  ratio  described  above.  In  the 
event  that  the  projects  generate  surplus 
energy,  the  same  procedure  will  be  used 
to  distribute  the  benefits. 

Existing  and  Proposed  Rates 

The  existing  and  proposed  rates  for 
LAP  firm  power  sales  are  as  follows: 


Comparison  of  Existing  and  Proposed  Power  Rates 


Class  of  power 


Existing  rate  (FY 
1991) 


Proposed  rate 
(FY  1992) 


Proposed  rate 
(FY  1993-1996) 


Rate  schedule 

Firm  capacity,  charge  $/kw-month.. 

Firm  energy  charge,  mills/kWh 

Composite  rate,  mills/kWh 


L-F2 
$2.15 

8.39 
16.77 


L-F3 
$2.46 

8.58 
18.17 


L-F3 
$2.50 

10.03 
20.06 


Certification  of  Rates 

The  Administrator  of  Western  has 
certified  that  the  LAP  firm  power  rates 
are  the  lowest  possible  consistent  with 
■sound  business  principles.  The  rates 
have  been  developed  in  accordance 
with  administrative  policies  and 
applicable  laws. 

Discussion 

The  Criteria  were  published  in  the  FR 
on  January  31, 1986  (51  FR  4012).  The 


Criteria  operationally  and  contractually 
integrated  the  resources  of  the  P-SMBP- 
WD  and  Fry-Ark.  The  integrated 
resources  are  referred  to  as  LAP.  A 
blended  rate  was  established  for  the 
sale  of  LAP  power. 

The  FY  1990  P-SMBP  PRS  reflects  the 
P-SMBP-WD  revenue  requirement  for 
the  firm  power  sales  as  follows: 


FY  1992 

P-SMBP-WD 
rvvanue  requirement 

Present    Revenue    Require- 
ment  11.43   mills/kWh    X 
2,036  000  000  kWh 

$23,271,460 

Proposed  1st  Step  Increase 
1.39         mills/kWh         x 
2,036,000,000  kWh 

2.830.04J 

ToW 

$26,101,520 

IMI 
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FY  1992 


FY1 


P-SMBfMMO 

revenue  f«quire<nent 


1996 


11.43   rmlls/k' 
2.036.000.000  kWh 
Proposed  2nd  Step  Inciease 
(1.39  +   .91  mills/kVth  x 
2,036,000,000  kWh) 

Total 


$23,271,480 
4.662.800 


The  FY  1990  Fry-Ark  PRS  showed  that 
the  present  revenue  requirement  is  not 
sufTicient  to  meet  the  repayment  criteria, 
and  that  the  annual  revenue  requirement 
must  increase  by  $2,185,400.  The  total 
Fry-Ark  revenue  requirement  is  as 
follows: 


$27,954,280 


The  revenue  reqjurement  for  the  P- 
SMBP  will  be  incraased  in  two  steps  to 
yield  the  FY  1992  P-SMBP-WD  amount 
of  $26.101320  and  (he  FY  1993-96 
amount  of  S27.954ia0. 


Present  revenue  requirement . 
Proposed  increase 


Total  proposed  Fry-Ark  reve- 
nue requirement 


P-SMBP-WO 

Fry-/^rk 


Total  LAP. 


Fry-Ark  reverHte 

requirement  (FY 

1902-96) 


$11,747,800 
2,185,400 


$13,933,200 


The  Fry-Ark  revenue  requirement 
contains  two  components.  The  project 
has  an  average  annual  energy 
generation  of  52,000.000  kilowatthours 
(kWh)  from  flow-through  water.  This 
energy  is  assigned  the  current  LAP 
energy  value;  i.e..  8.39  mills  per  kWh 
(mills/kWh).  The  remaining  revenue 
requirement  is  derived  from  the  firm 
capacity  component.  This  is  the 
procedure  used  in  the  study  to  account 
for  the  Fry-Ark  portion  of  the  energy 
marketed  by  LAP. 

A  table  comparing  th«  LAP  existing 
revenue  requirement  to  the  proposed 
revenue  requirement  is  shown  below: 


Summary  of  LAP  Revenue  Requirements 


Existing  (FY 
1991) 


$23,271,480 
11,747,800 


$35,019,260 


Proposed  (FY 
1982) 


$26,101,520 
13,933,200 


$40,034,720 


Proposed  (FY 
1993-1966) 


$27,954,280 
13,933,200 


$41,887,480 


To  establish  the  LAP  rate.  Western 
developed  the  revmue  requirements  for 
LAP  from  the  FY  1^90  PRS's  for  both  the 
P-SMBP  and  Fry-Ark.  as  shown  above. 
The  revenue  requiaements  from  both 
projects  were  combined  to  develop  the 
LAP  revenue  requirement  of  $40,034,720 
for  the  first  step  effective  on  the  first 
day  of  the  first  full  billing  period 
beginning  on  or  after  October  1, 1991. 
and  $41,887,480  fof  the  second  step 
effective  on  the  firlt  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1992.  T(  meet  the  LAP 
revenue  requireme  nts,  the  two-step 
rates  for  firm  capa  :ity  and  energy  were 
developed  and  init  ally  proposed  in  the 
March  1991.  Custoi  ner  Brochure. 
Loveland  Area  Pro  (ects.  The  LAP 
brochure  explains  the  background  for 
the  LAP  and  how  t  ie  rate  design 
concept  was  devebped.  The  brochure 


Ff  (tingpan-Arkansas  Comparison  of  5-Year  Rate  Approval  Period  Revenues  and  Expenses 


Total  revenues.. 

Expenses: 
Operation  and 
Purchased  poiwer 

Interest _ _ 

Amonizaiion. 

Capitatizad  expense 

Total  expenses. 


maintenance 


was  distributed  to  all  LAP  customers 
and  other  interested  parties. 
Subsequently,  in  response  to  customer 
comments.  Western  maintained  the  two- 
step  method  to  determine  the  firm 
capacity  and  energy  rates  of  $2.46  per 
kW-month  and  9.59  mills/kWh  for  LAP 
firm  power  for  the  first  step  and  $2.58 
per  kW-month  and  lOXiS  mills/kWh  for 
the  second  step. 

Statements  of  Revenues  and  Expenses 

The  rate  schedule  for  firm  power 
would  produce  average  annual  power 
revenues  of  $40,034,720  for  the  first  step 
and  $41,887,480  for  the  second  step  for 
LAP.  This  is  necessary  to  satisfy  the 
cost-recovery  criteria  as  set  forth  in 
DOE  Order  No.  RA  6120.2.  The  following 
table  provides  revenue  (taken  from  the 
revised  FY  1990  PRS)  for  firm  power  . 
through  the  proposed  rate-approval 
period. 


FY 

Western 

division  mffl 

sales 

Fry-Ark  firm 
sales 

ToWLAP 

1992 

1993 

1994 

1995 

1996........ 

$26,101,520 
27.954.280 
27,954,280 
27,954,280 
27,954,280 

$13,933,200 
13,933,200 
13,933,200 
13,933,200 
13,933,200 

$40,034,720 
41.887.480 
41.887.480 
41,867.480 
41,887,480 

The  P-SMBP  PRS  calculates  the 
composite  rate  in  mills/kWh  for  future 
firm  power  (capacity  and  energy)  sales. 
In  the  Fry-Ark  PRS.  the  study  calculates 
the  capacity  rate  in  dollars  per  kW-year. 
The  PRS  adjusts  the  selected  rate  until 
sufficient  revenues  are  generated  to 
meet  the  cost-recovery  requirement.  The 
following  table  provides  a  summary  of 
revenues  and  expenses  through  the  5- 
year  rate-approval  period.  The  P-SMBP 
revenue  requirement  is  extracted  from 
Rate  Order  No.  WAPA-50. 


Current  FY  90 
PRS  data 
(1992-06) 


$73.404305 

14.575,016 

15,054,245 

41,004,364 

2.771,180 

0 


$73,404,805 


Previous  FY 

89  PRS  data 
(1991-95) 


59.037.200 

14.062,739 
0 

37,935,861 

7,038,570 

0 


$59,037,200 


Difference 


14,367,605 

512,277 

15.054,245 

3.066.473 

(4,287,390) 

0 


$14,367,605 
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Basis  for  Rate  Development — LAP 

The  LAP  firm  power  rate  was 
developed  by  combining  the  revenue 
requirements  from  the  FY  1990  PRS  for 
both  P-SMBP-WD  and  Fry-Ark.  The 
LAP  rate  design  maintains  a  50/50  split 
between  the  revenue  generated  from  the 
demand  and  energy  charges.  The 
revenue  yield  will  vary  among 
customers  due  to  varying  customer  load 
factors.  The  proposed  rate  for  firm 
power  is  $2.46  per  kilowatt-month  (kW- 
month]  for  firm  capacity  and  9.59  mills/ 
kWh  for  firm  energy  for  the  first  step  to 
be  implemented  in  FY  1992.  and  $2.58 
per  kW-monfh  for  firm  capacity  and 
10.03  mills/kWh  for  firm  energy  for  the 
second  step  to  be  implemented  in  FY 
1993. 

Primary  Issues — Public  Comments 

During  the  92-day  comment  period, 
Western's  LAO  received  six  comment 
letters.  During  the  April  16. 1991.  public 
comment  forum,  five  people  representing 
four  organizations  commented  orally. 

Written  comments  were  received  from 
the  following  sources: 
Platte  River  Power  Authority  (Colorado) 
Loveland  Area  Customer  Association 

and  Tri-State  Generation  and 

Transmission  Association.  Inc. 

(Colorado,  Wyoming) 
Tri-State  Generation  and  Transmission 

Association.  Inc.  (Colorado, 

Wyoming,  and  Nebraska) 
City  of  Colorado  Springs  (Colorado) 
Kansas  Electric  Power  Cooperative,  Inc. 

(Kansas) 
Arkansas  River  Power  Authority 

(Colorado) 

Representatives  of  the  following 
organizations  made  oral  comments: 
Loveland  Area  Customer  Association 

(Colorado) 
Tri-State  Generation  and  Transmission 

Association,  Inc.  (Colorado, 

Wyoming,  and  Nebraska) 
Platte  River  Power  Authority  (Colorado) 

This  LAP  rate  adjustment,  Rate  Order 
No.  WAPA-'51,  contains  components 
derived  both  from  the  P-SMBP  and  Fry- 
Ark  repayment  studies.  Comments 
received  during  the  consultation  and 
comment  period  for  the  LAP  pertain  to 
both  projects.  Western  has  grouped  the 
comments  into  two  categories:  P-SMBP 
only  and  LAP  firm  power  rate  (may 
include  only  Fry-Ark  or  a  combined 
comment  that  addresses  both  projects). 

Western  is  concurrently  processing  a 
rate  adjustment  for  P-SMBP-ED,  Rate 
Order  No.  WAPA-50.  All  comments 
directed  specifically  to  P-SMBP  issues 
will  be  addressed  in  Rate  Order  No. 
WAPA-50  and  will  not  be  addressed  in 
this  rate  order  (Rate  Order  No.  WAPA- 
51).  A  copy  of  Rate  Order  No.  WAPA-50 


is  included  as  supporting  documentation 
for  this  rate  submission. 

The  comments  received,  oral  and 
written,  dealt  with  O&M  expense  levels, 
interest  payments,  cost  allocations  to 
Fry-Ark,  purchase  power  projections, 
and  accounting  for  transmission 
expenses/revenues.  The  comments, 
which  are  paraphrased  for  brevity,  and 
responses  are  discussed  below: 

Issue:  The  customers  commented  that 
they  are  concerned  with  Western's 
current  O&M  costs  and  the  rate  at  which 
their  costs  have  been  increasing. 

Response:  Western  has  reviewed 
these  expenses  both  internally  and  with 
power  customer  representatives. 
Western  plans  to  continue  this  review 
process  with  the  power  customers  in  the 
future.  In  the  budget  formulation 
process.  Western  reviews  these 
expenses  before  inclusion  in  the  PRS. 
Western  has  instituted  a  comprehensive 
cost-containment  program  initially  in  the 
area  of  indirect  expenses  and  now  the 
base  O&M  program.  Western  continues 
to  share  the  power  customers'  concerns 
with  Reclamation  and  the  Corps  and  has 
received  assurances  from  each  agency 
that  it  will  participate  in  cost- 
containment  programs  associated  with 
O&M  functions.  Western  remains 
committed  to  cost  containment  while 
striving  for  efficiency  and  providing 
quality  customer  service.  During  the 
comment  forum  Western  responded  to 
many  specific  questions  concerning 
Western's.  Reclamation's,  and  the 
Corp's  O&M  projections;  the  questions 
and  responses  can  be  found  in  the 
record. 

Issue:  The  customers  questioned 
Western's  methods  of  handling  interest 
payment  deficits.  Specifically,  they 
pointed  out  that  in  the  PRS,  during  the 
years  1989  through  1992,  Western  shows 
interest  payment  deficits  while  during 
this  same  time  period  it  shows  principal 
payments  credited  to  some  of  the 
Colorado-Big  Thompson,  Kendrick, 
North  Platte,  and  Shoshone  Projects 
(Integrated  Projects).  The  customers 
questioned  if  any  principal  payments 
should  be  shown  for  repayment  of  Fry- 
Ark  investments  or  integrated  project 
costs  during  the  years  P-SMBP  is 
deficient. 

Response:  The  LAP  Post-1989 
Marketing  Criteria  integrates  the 
operations,  ratesetting.  and  revenue 
collection  of  both  the  P-SMBP-WD  and 
Fry-Ark.  The  FY  1990  P-SMBP 
ratesetting  PRS  contains  Integrated 
Projects  costs  including  the  consolidated 
results  of  separate  PRS's  completed  for 
each  of  the  Integrated  Projects.  The  total 
integrated  Projects  costs,  including 
principal  payments,  are  treated  as 
annual  expenses,  resulting  in  principal 


payments  even  in  deficit  years.  Western 
recognizes  that  this  process  needs  to  be 
changed  to  refiect  the  financial 
integration  of  these  projects.  In  the  FY 
1991  PRS.  Western  will  distribute  the 
Integrated  Projects  costs  to  the  same 
categories  as  the  remaining  P-SMBP 
costs.  This  will  eliminate  Integrated 
Projects  principal  payments,  unless 
required,  in  deficit  years.  However,  it 
would  be  inappropriate  to  apply  this 
concept  to  principal  payments  for  Fry- 
Ark.  LAP  revenue  is  shared  between  the 
two  projects  on  the  basis  of  their 
individual  revenue  requirements  and  are 
determined  by  the  individual's  PRS's. 
Because  the  projects  remain  separated, 
revenues  and  expenses  cannot  be 
shifted  from  one  project  to  another,  even 
in  cases  where  one  project  is  revenue 
deficient  and  the  other  is  not. 

Issue:  The  customers  expressed 
concern  over  the  final  cost  allocation  for 
the  repayment  of  Fry-Ark.  The 
customers  commented  that  Western  and 
Reclamation  have  never  satisfactorily 
explained  their  actions  and  have 
ignored  customer  comments.  More 
specifically,  customer  concerns  are: 

1.  The  procedures  for  conducting  cost 
allocations  are  not  discretionary 
authority  of  Federal  agencies  and  the 
Separable  Cost-Remaining  Benefits 
(SCRB)  process  is  promulgated  by  the 
Water  Resources  Council  and,  therefore, 
come  under  the  purview  of  FERC. 

a.  The  cost  for  the  Single  Purpose 
Alternative  (SPA)  peaking  plant  is 
unreasonably  high. 

b.  The  actual  separable  costs  for  the 
pumped  storage  plant  are  incorrect. 

c.  The  joint  costs  identified  are  not 
truly  joint  (i.e.  they  are  not  needed, 
used,  or  beneficial  to  the  power 
function.) 

d.  The  cost  of  separable  power 
includes  an  allocation  of  capitalized 
O&M  to  power  of  $49,000,000. 

2.  The  cost  allocations  for  a  project 
cannot  be  changed  without 
congressional  approval.  Therefore, 
Western  should  use  the  cost  allocations 
which  prevailed  when  power  was  first 
marketed. 

Response:  Western  based  its  PRS  on 
the  best  available  data.  Over  the  past  3 
years.  Western  has  actively  pursued  the 
issue  of  Fry-Ark  investments  and  cost 
allocations  with  Reclamation.  Western 
has  had  some  success,  particularly  in 
redefining  the  inservice  date  for  Mount 
Elbert  Unit  1.  Reclamation  also  modified 
the  procedure  used  to  allocate  joint 
costs  between  Mt.  Elbert  Units  1  and  2. 
These  actions  pervented  further 
increases  in  the  revenue  requirements  in 
the  Fry-Ark  PRS. 
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Western  asked  lleclamatioa  to  begin 
the  final  cost  allocttion  process  prior  to 
the  commencement  of  a  rate  adjustment 
based  on  FY  1990  financial  information. 
On  lanoary  23. 1991.  Reclamation  and 
Western  staff  net  to  outline  the  process 
and  responsibihties  required  to 
complete  the  final  tost  allocations. 
Western  offered  its  assistance  in 
conrpleting  power  calculations  used  in 
the  SCRB  process.  Reclamation 
developed  a  schedule  and 
implementation  plan  for  completion  of 
the  final  allocations  prior  to  September 
30. 1991.  It  now  appears  that  the 
schedule  may  not  be  met. 

On  April  6, 1991.]We8tem  sent 
Reclamation  a  series  of  proposals  that 
would  affect  the  outcome  of  the  final 
allocation.  Reclamation  is  considering 
Western's  proposa  s  in  its  analysis. 

Rather  than  igno  ring  customer 
comments.  Wester  i  has  pursued 
customer  concerns  within  the  limit  ofjts 
administrative  autfcority.  However, 
determination  of  fi  lal  cost  allocations  is 
a  functional  respoi  isibility  of 
Reclamation.  Rech  mation  is  also 
sensitive  to  Western's  customer 
concerns.  Howevef,  Reclamation's 
customer  base  alsd  includes  other 
interests. 

Western's  response  to  the  remaining 
allocation  issues  are  as  follows; 

1.  The  SCRB  process  is  being  used  by 
Reclamation  to  calculate  the  final  cost 
allocation.  However,  the  fact  that  these 
procedures  are  reqiiired  has  no 
relationship  to  FERC  review. 
Determination  of  final  allocations  is 
specifically  excluded  from  FERC  review 
in  Delegation  Order  No.  0204-108 
pubhshed  May  30.(1986  (51  FR  19744). 

Z.  Section  302(a)f3)  of  the  DOE 
Organization  Act  states  that  cost 
allocations  cannot  be  changed  without 
congressional  appfoval.  As  stated 
previously  in  Rate  Order  No.  WAPA-31 
and  correspondenee  dated  September 
14. 1987.  it  is  the  position  of  Western 
and  Reclamation  tfiat  this  section 
applies  only  to  fintl  cost  allocations.  As 
a  result,  cost  allocstions  for  Fry-Ark 
remain  flexible  until  the  final  allocations 
are  complete. 

Additionally,  Western  disagrees  that 
the  preliminary  cost  allocations  have 
been  changed  sub^uent  to  customers 
contracting  for  Fry-Ark  power.  Current 
LAP  contracts  weije  signed  in  FY  1987. 
The  cost  allocatiois  currently  in  use 
were  based  on  FY  |l983  data.  The  cost 
allocations  have  not  changed  since  1983. 

3.  Before  addressing  the  individual 
issues  raised  in  th^  section,  a  review  of 
the  calculation  of  ^e  SPA  is  helpful 
(chapter  116  of  Re^amation  Instructions 
[Rl]i  The  purpose  |of  the  SPA  is  to 
determine  the  alternative  plant  most 


likely  to  be  bnilt  if  this  project  was  not 

built.  RI  offer  several  suggested 
alternatives  that  may  be  acceptable, 
such  as  fossil-fired  steam,  combined 
cycle,  or  combustion  turbines.  The  total 
cost  of  the  SPA  is  the  estimated  cost  of 
the  project  over  its  useful  life  or  100 
years,  whichever  is  less.  Reclamation 
generally  assumes  a  100-year  life  in  this 
analysis.  The  expected  life  of  most 
fossil-Hred  plants  is  30  to  35  years; 
therefore,  the  cost  of  replacing  the  entire 
plant  twice  is  included  in  the  analysis. 
The  analysis  also  includes  the  present 
worth  value  of  annual  operation  and 
fuel  costs.  The  total  estimated  annual 
cost  of  the  SPA  is  calculated  and  the 
present  worth  is  calculated  using  the 
project  interest  rate.  For  Fry-Ark,  the 
estimated  annual  cost  is  $8,223,780.  This 
cost  capitalized  at  3.046  percent  for  100 
years  is  $256,552,000. 

The  maximum  justifiable  expenditure 
is  the  SPA  or  the  capitalized  benefits, 
whichever  is  less.  The  SPA  determines 
the  maximum  expenditure  for  Fry-Ark. 
In  response  to  the  specific  Fry-Ark  cost 
allocations: 

3a.  The  total  capitalized  100-year  cost 
of  the  SPA  is  $1,281  per  kilowatt  (kW). 
The  installed  cost  as  defined  in  the  SPA 
calculation,  is  $627  per  kW  for  Mt. 
Elbert  Unit  1  and  $677  per  kW  for  Mt 
Elbert  Unit  2.  It  is  not  appropriate  to  use 
the  $1,281  per  kW  for  comparison  to 
typical  installed  costs  because  this 
amoimt  includes  replacement  costs  and 
present  worth  values  for  annual  fuel  and 
O&M  costs. 

3b.  The  calculation  or  use  of  the  $49 
million  of  O&M  has  no  bearing  on  the 
value  that  Western  uses  for  investment 
repayment  The  value  that  Western  uses 
for  investment  in  its  PRS  is  the  amount 
determined  by  Reclamation  using  the 
SCRB  process,  which  includes  both 
separable  costs  and  joint  costs  assigned 
to  power.  It  is  not  consistent  with  the 
SCRB  process  to  only  use  separable 
costs  in  the  PRS, 

3c.  Western  agrees  that  joint  costs 
should  only  apply  to  facilities  that 
produce  joint  benefits.  The  Fry-Ark 
project  as  planned  and  constructed,  is  a 
multipurpose  pumped-storage  project 
that  also  produces  a  small  amount  of 
flow-through  energy  using  water 
collected  and  diverted  from  the  west 
slope.  Facilities  that  contribute  to  this 
diversion  of  water  provide  a  benefit  to 
the  power  function.  Western  has 
investigated  this  issve  and  found  one 
joint  facility  that  may  not  benefit  the 
power  function:  Pueblo  Dam  and 
Reservoir.  Western  asked  Reclamation 
to  review  this  assigimient  of  joint  costs 
to  power  and  anticipates  that 
Reclamation  will  address  this  issue  in 
the  final  cost  allocations.  The  as-built 


separable  cost  is  not  the  obvious  single- 
purpose  alternative  cost  It  is  not 
acceptable  to  compare  constnictioa  of  a 
stand-alone  hydroelectric  facility  to  a 
multipurpose  facility  that  is  assigned 
joint  costs.  The  RI  does  not  indicate  that 
using  an  identical  facility  is  appropriate. 
Using  this  approach  would  result  in  an 
after-the-fact  determination  of 
appropriate  costs  in  direct  violation  of 
RI. 

3d.  The  $49  million  capitalized 
separable  O&M  cost  identified  in  the 
Fry-Ark  SCRB  is  not  related  to  historical 
or  projected  O&M  costs  in  the  PRS.  The 
$49  million  is  one  of  two  components 
included  in  the  development  of 
estimated  separable  costs.  The  fu-st 
component  is  investment  and  interest 
during  construction.  The  second  is 
estimated  O&M  costs  over  the  100-year 
life  of  the  project.  The  sum  of  these 
separable  costs  is  subtracted  from  the 
SPA  (above)  to  determine  the  remaining 
benefits.  These  remaining  benefits  are 
utilized  in  determining  the  joint  costs 
that  may  be  assigned  to  power.  In  the 
FY  1983  SCRB,  Reclamation  estimated 
that  annual  power  O&M  would  be 
$1,573,584.  Capitalized  for  100  years  at 
3.046  percent  the  total  O&M  value  is 
$49,090,000.  Western  has  requested 
Reclamation  to  update  these  numbers 
using  actual  historical  O&M  costs  as  a 
base.  The  result  of  using  actual  figures 
should  be  that  the  total  separable  cost  in 
the  SCRB  increases  and  the  percentage 
of  joint  costs  assigned  to  power 
decreases. 

It  is  important  to  remember  that  the 
purpose  of  the  entire  SCRB  process  is  to 
determine  the  spread  of  joint  investment 
and  O&M  costs  among  the  benefitting 
features  of  the  project  The  only  SCRB 
outcomes  that  are  a  factor  in  the  PRS 
calculations  are  the  total  costs  allocated 
to  power  and  irrigation  which  could 
form  the  basis  for  determining  irrigation 
assistance. 

Issue:  The  customers  believe  that  the 
allocation  process  used  for  purchased 
power  costs  should  be  based  on  project 
energy  production,  not  project  capacity. 
One  of  the  comments  included  an 
alternate  methodology  to  allocate  the 
purchased  power  costs. 

Response:  Western  recognizes  that 
several  methods  of  analysis  could  have 
been  used  to  determine  the  distribution 
of  purchased  power  costs.  However, 
Western  believes  that  the  allocation 
method,  as  presented  in  its  Rate  Order 
No.  WAPA-47  (55  FR  36869)  and  used  to 
assign  the  purchased  power  costs  to  the 
P-SMBP-WD  and  Fry-Ark.  is  an 
equitable  way  to  split  expenses  between 
two  (Hvjects  that  are  operationally 
integrated  but  financially  separate. 
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The  alteciuUe  aHocation  methods 
proposed  do  not  cecognize  that  the  P- 
SMBP-WD  production  shortialls  and  the 
Mt.  Elbert  puinpmg  energy  account  were 
supplied  by  withdrawal  from 
interchange  accounts  largely  created 
through  the  use  of  P-SMfiP-WD  hydro 
resources.  It  is  not  equitable  to  deiray 
Fry-Arit  production  shortfalls  from  those 
accounts.  We  also  note  that  while  the 
methods  proposed  reduce  Fry-Ark 
expenses  under  the  hydrological 
conditions  occurrmg  in  FY  1980,  those 
methods  could  result  in  virtually  all 
purchased  power  expenses  being 
charged  to  Fry-Ark  in  those  years  when 
P-SItffiE^WD  meets  forecasted 
generation  and  Fry-Ark  falls  short  This 
also  is  not  an  equitable  situation  since 
purchased  power  expense  is  often 
associated  with  short-term  operational 
problems  with  both  projects  that  are 
unrelated  to  total  annual  production. 

Western  does  not  agree  with  the 
proposed  rationale  for  allocating 
purchased  power  costs  which  would  be 
distributed  on  the  basis  of  normal 
planned  energy  contribution.  Therefore. 
Western  is  not  changing  its  allocation  of 
purchased  power  costs  as  documented 
in  Ratebrder  No.  WAPA^17. 

Issue:  Clistomers  asked  why  Western 
negotiated  a  new  transmission  contract 
with  the  Public  Service  Company  of 
Colorado  (PSCo)  and  expressed 
dissatisfaction  with  the  way  Western 
accounts  for  transmission  expenses  and 
revenues.  Under  the  new  contract,  the 
P-SMBP-WD  transmission  revenues 
increase  substantially  while  Fry-Ark 
transmission  expenses  increase 
substantially.  The  customers  understand 
that  the  increase  in  revenues  and 
expenses  offset  each  other  in  total; 
however,  this  process  adversely  affects 
the  LAP  customers  to  a  significant 
degree  and  is  a  benefit  to  the  Eastern 
Division  customers. 

Response:  Western  was  required  to 
renegotiate  at  least  a  portion  of  a  new 
transmission  contract  with  PSCo. 
Contract  No.  M-06-700-8429,  dated  }ane 
1. 1976,  between  Western  and  PSCo,  for 
the  transmission  of  Mt.  Elbert  power 
over  the  PSCo  transmission  system  was 
originally  scheduled  to  terminate  on 
June  U  1990i  The  contract  was  extended 
to  December  31, 1990,  to  cover  the 
negotiation  period.  Western  and  PSCo 
chose  to  combine  related  transmission 
issues  between  Western  and  PSCo  into 
a  single  contract  rather  than  simply 
renegotiate  arrangements  for  the 
transmission  of  Mt.  Elbert  power. 

Western's  customers  are  correiit  in 
their  understanding  that  the  increased 
costs  under  the  new  contract  will  be 
offset  by  the  increased  revenues.  In  fact. 
Western  believes-  the  consolidated 


contract  will  save  Western's  customers 
approxinately  SBOOAX)  annually  in 
transmission  costs.  Western  believes 
that  costs/revenues  should  be  tied  as 
much  as  possible  to  the  particular 
facility  receiving  the  expenses  or 
benefit.  The  revenues  to  Western 
generated  under  this  new  contract  are 
for  the  transmission  of  PSCo  power  over 
the  P-SMBP  transmission  system,  and 
the  majority  of  the  expense  is  for 
western  to  transmit  power  generated  at 
Mt.  Elbert  over  the  PSCo  transmission 
system  to  points  of  interconnection  with 
Western's  transmission  system.  With 
this  philosophy  in  mind,  Western 
believes  the  costs/benefits  are  correctly 
apportioned  between  the  projects. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321,  et  seq..  Council 
on  Environmental  Quality  Regulations 
(40  CFR  part  1500-1508),  and  DOE 
guidelines  published  in  the  Federal 
Register  on  December  15, 1987  (52  FR 
47662-47670)  Western  has  reviewed  the 
environmental  impacts  of  the  rates  for 
LAP.  Based  upon  the  information  in  an 
environmental  assessment  (DOE/EA 
0537),  the  proposed  action  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
within  the  meaning  of  NEPA.  Therefore, 
the  DOE  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  required  and  has  issued 
a  finding  of  no  significant  impact 

Executive  Oder  12291 

DOE  has  determined  that  this  is  not  a 
m^or  rule  within  the  meaning  of  the 
criteria  of  section  l(b]  of  Executive 
Order  12291.  In  addition.  Western  is 
exempt  from  sections  3,  4,  and  7  of  that 
Order,  and  therefore  will  not  prepare  a 
regulatory  impact  statement 

Availability  ef  btfomation 

Information  regarding  this  rate- 
adjustment,,  including  all  studies, 
comments,  letters,  memorandums,  and 
other  documents  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates,  is  available  for  public 
review  at  the  Loveland  Area  Office, 
Western  Area  Power  Administration. 
Division  of  Rates,  Studies,  and  Customer 
Service,  5555  East  Crossroads 
Boulevard.  Loveland,  Colorado  80538- 
8986;  Division  of  Marketing  and  Rates, 
Western  Area  Power  Administration, 
1627  Coal  Boulevard.  Golden,  Colorado 
80401-3398;  and  the  OfQce  of  the 
Assistant  Administrator  for  Washington 
Liaison,  rocmi  80-061,  Forrestal 
Building.  lOQO  Independence  Avenue 
SW..  Washington.  DC  20585-2001. 


Subaussiao  to  FEBC 

The  rates  herein  conftrmed  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  fmet 
basis. 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  the  Erst  day  of  the  first  full 
bilUng  period  beginning  on  or  after 
October  1, 1991,  rate  Schedule  L-F3  for 
wholesale  firm  power  for  the  Loveland 
Area  Projects.  'This  rate  schedule  shall 
remain  in  effect  on  an  interim  basis 
pending  FERC  confirmation  and 
approval  of  these  or  substitute  rates  on 
a  final  basis  for  a  period  of  5  years,  or 
until  they  are  superseded. 

Issued  at  Washington.  DC  August  3a  19B1. 
^  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Loveland  Area  Projects  Schedule  of 
Rates  for  Wholesale  Firm  Electric 
Service 

(Schedule  1/-F3  (Supersedes  Schedule  L-F2)I 
Effective 

First  step:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1.1991. 

Second  step;  The  first  day  of  the  first 
full  billing  period  beginning  on  or  after 
October  1. 1992,  and  will  remain  in 
effect  through  September  30, 1998,  or 
until  superseded,  whichever  occurs  first 

Available:  Within  the  marketing  area 
served  by  the  Loveland  Area  Office. 

Applicable:  The  power  and  energy 
sold  to  customers  as  firm  power  service 
supplied  through  each  meter  at  each 
point  of  delivery. 

Character  and  Conditions  of  Service: 
Alternating  current.  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rate 

First  Step 

Capacity  charge:  $2.46  per  kilowatt- 
month  of  biSiag  demand  for  firm  electric 
service. 

Energy  charge:  9.59  mills  per 
kilowatthour  of  use. 

Second  Step 

Capacity  charge:  $2.58  per  kilowatt- 
month  of  billing  demand  for  firm  electric 
service. 

Energy  charge:  lOJa  mills  per 
kilowatthour  of  use. 
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The  billing  demand 
of  (1)  the  highest  30- 
during  the 
in  excess  of,  the 
under  the  power 
(2)  contract  rate  of 


Billing  demand: 
will  be  the  greater 
minute  demand  measured 
month  up  to,  but 
delivery  obligatioi 
siervice  contract, 
delivery. 

Adjustments 

For  Transformed  Losses:  If  delivery  is 
made  at  transmiss  on  voltage,  but 
metered  on  the  lov  r-voltage  side  of  the 
substation,  the  me  er  readings  will  be 
increased  to  comp  insate  for  transformer 
losses  as  provided  for  in  the  contract. 

Billing  for  Unaufiorized  Overruns:  For 


each  billing  period 
contract  violation 


unauthorized  oven  un  of  the  contractual 


in  which  there  is  a 
nvolving  an 


firm  power  and/or  energy  obligation, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

For  Power  Factor  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery  of 
between  95-percent  lagging  and  95- 
percent  leading. 

[PR  Doc.  91-21535  Filed  9-6-91:  8:45  am] 

BHJJNQ  CODE  MSO-OI-M 


Pick-Sloan  Missouri  Basin  Progrant- 
Eastern  Division,  Rate  Order  WAPA-50 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Rate  Order— Pick- 
Sloan  Missouri  Basin  Program-Eastern 


Division  (P-SMBP-ED)  Firm  Power 
Service  and  Firm  Peaking  Power  Service 
Rate  Adjustment. 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  of  the 
Department  of  Energy  (DOE)  of  Rate 
Order  No.  WAPA-50  and  rate  Schedules 
P-SED-F5  and  P-SED-FP5  placing 
increased  firm  power  and  firm  peaking 
power  rates  for  the  P-SMBP-ED  into 
effect  on  an  interim  basis.  The  rates  will 
remain  in  effect  on  an  interim  basis  until 
the  Federal  Energy  Regulatory 
Commission  (FERC)  confirms,  approves, 
and  places  them  in  effect  on  a  Hnal 
basis  for  a  5-year  period  or  until  they 
are  replaced  by  other  rates. 


Comparison  of  Existing  and  Proposed  Rates  Eastern  Division  of  P-SMBP 


Class  of  power 


Existing  (FY 
1991) 


Proposed  (FY 
1992) 


Proposed  (FY 
1993-96) 


ichedule.. 


Firm  power  service  rate 

Firm  capacity  ct«rge,  $4(W-montti..... 

Firm  energy  charge,  mil^/kWh 

Composite  rate,  mills/kWh 


AdditionaJ  ctiarge  for  firii  energy  in  excess  of  60-percent  montttty  load  factor,  mills/kWt) . 

F»m  peaking  power  ser^e  rate  scfieduie _„. „ 

Capacity  ctiarge,  S/kW-itKMitti .. 

Energy  ctiarge,  mills/k\ft  \\ _ „ 


P-SED-F4 

$2.25 

5.57 

9.86 

3  38 

P-SED-FP4 

$13.50 

5.57 


P-SED-F5 

S&47 

6.49 

11.25 

3.38 

P-SED-FP5 

$15.42 

6.49 


P-SED-F5 

$2.74 

7.09 

12.16 

3.38 

P^D-FP5 

$16.44 

7.09 


DATES:  Effective  D  otes:  The  new  rates 
will  become  effect]  ve  on  the  first  day  of 


the  first  full  billing 
or  after  October  1, 


period  beginning  on 
1991,  and  will  be  in 


rton.  Director, 
sting  and  Rates, 
iwer  Administration, 
Diden,  CO  80401-3398 


effect  pending  the  'ERC's  approval  of 
them  or  subsitute  rates  on  a  final  basis 
for  a  5-year  period^  or  until  superseded. 
FOB  FURTHER  INFORMATION  CONTACT: 
Mr.  ]ames  D.  Davids,  Area  Manager, 
Billings  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  35800, 
Billings,  MT  591(^7-5800  (406)  657- 
6532. 
Mr.  Robert  C.  Fulk 
Division  of  Mark 
Western  Area  P(j 
P.O.  Box  3402,  ( 
(303)231-1545.    J 
Mr.  Jack  Dodd,  Acjing  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  room  60061,  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0001, 
(202)586-5581.    i 
SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108,  effective 
December  14. 1983  (48  FR  55664),  as 
amended  May  30, 1986  (51  FR  19744), 
and  August  23, 1991  (56  FR  41835),  the 
Secretary  of  EnergV  delegated  (1)  the 
authority  on  a  nonexclusive  basis  to 
develop  long-term  J)ower  and 
transmission  rates  to  the  Administrator 


of  the  Western  Area  Power 
Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  of 
DOE;  (3)  and  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  FERC. 

The  power  rates  for  the  P-SMBP  are 
established  pursuant  to  the  DOE 
Organization  Act.  42  U.S.C.  7101  et  seq., 
the  Reclamation  Act  of  1902,  43  U.S.C. 
372,  et  seq.,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c]  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c);  section  9  of  the  Flood 
Control  Act  of  1944,  58  Stat.  887,  891; 
and  the  other  acts  specifically 
applicable  to  the  project  system 
involved. 

Discussions  on  the  proposed  rate 
adjustment  were  initiated  on  January  31, 
1991,  when  a  letter  announcing  the 
preliminary  informal  customer  meetings 
was  mailed  to  all  firm  power  customers 
and  other  interested  persons.  These 
meetings  were  conducted  at  four 
different  locations  on  February  14  and 
15, 1991.  At  these  preliminary  meetings. 
Western  representatives  explained  the 


need  for  the  increase  and  answered 
questions  from  those  attending. 

The  consultation  and  comment  period 
was  initiated  on  March  11, 1991,  with 
publication  of  a  Federal  Register  notice 
(56  FR  10268)  that  officially  announced 
the  proposed  rate  adjustment  and 
procedures  for  public  participation.  The 
Federal  Register  notice  announced  a 
series  of  public  information  forums  that 
were  held  on  March  25  and  26, 1991,  in 
Northglenn,  Colorado;  Sioux  Falls,  South 
Dakota;  Fargo,  North  Dakota;  and 
Billings,  Montana.  Two  public  comment 
forums  were  held  on  April  16  and  17, 
1991,  in  Northglenn,  Colorado,  and  Sioux 
Falls,  South  Dakota.  The  consultation 
and  comment  period  concluded  June  10, 
1991. 

During  the  comment  period.  Western 
received  14  comment  letters  on  the  P- 
SMBP  rate  adjustment.  At  the  April  16 
and  17, 1991,  public  comment  forums,  six 
persons  commented  orally.  Three  major 
issues  and  several  miscellaneous  issues 
were  raised.  All  comments  were 
considered  in  preparation  of  the  rate 
order.  Westen  has  concluded  that  the  P- 
SMBP  rate  adjustment  is  needed  to  meet 
cost-recovery  criteria. 

A  power  repayment  study  PKS  is 
prepared  annually  in  accordance  with 
DOE  Order  RA  6120.2.  The  existing 
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p&wer  rates  for  P-SMBP  are  based  on 
the  Dscal  year  (FY)  1988  PRS.  The  FY 
1990  PRS  iodicates  that  the  existiog 
rates  do  not  yield  suiTiclent  revenue  to 
satisfy  the  cost-rscovery  criteria  through 
the  study  period. 

The  proposed  rate  adjustment  is 
based  upon  the  FY  1990  PRS.  To  prepare 
the  ratesetting  PRS.  Western  considered 
projections  which  wili  be  used  in  the 
final  FY  19»1  WIS.  Western's  objective 
is  to  mitigate  the  rapidly  increasing 
deficits  due  to  reduced  surplus  sales 
revenue  btmI  increasing  purchased 
power  expense  resulting  from  the 
drought  on  the  P-SMBP.  Using  diis 
concept,  Western  developed  a  two-step 
rate  adjustment.  The  first  step  is  based 
upon  the  FY  1990  PRS  with  only  2  future 
years  of  purchased  power  expense  and  1 
future  year  of  reduced  surplus  sales 
revenue.  The  second  step  is  based  on 
the  FY  1980  PRS  utilizing  projections  of 
increased  purchased  power  expense  and 
reduced  surphis  sales  revenue  for  the  6- 
year  time  period  expected  to  be  needed 
to  refill  die  depleted  reservoirs.  In  the 
second  step.  Western  also  considered 
expected  increases  in  operations  and 
maintenance  (O&M)  expenses.  By 
implementing  this  two-step  rate 
adjustment.  Western  will  provide  P- 
SMBP  customers  with  a  more  accurate 
basis  for  budgeting  their  future  power 
costs. 

In  Rate  Order  No.  WAPA-50.  results 
of  the  ratesetting  PRS  are  being 
compared  to  the  FY  1989  PRS.  which 
was  the  basis  for  the  existing  P-SMBP 
rates.  The  comparison  shows  the 
foHowing  difPerences: 

1.  The  projected  O&M  expenses  for 
the  100-year  study  pieriod  have 
increased  a  total  of  $12.1  million  per 
year. 

2.  Purchase  power  projected  over  the 
future  6-year  period  is  $70  million.  This 
purchase  power  projection  allows  time 
to  refill  the  P-SMBP  reservoir  system. 

3.  Reduced  surplus  sales  and 
increased  purchased  power  coste 
appearing  historically  in  the  study  have 
now  accumulated  $63  million  in  unpaid 
annual  expenses.  These  and  expected 
unpaid  annual  expenses  over  the  next  2 
years  are  projected  to  be  repaid  by  1997. 

4.  The  power  investments  in  the  5- 
year  budget  period  have  increased  $28 
million.  New  power  investments  are  not 
projected  bejrond  the  S-year  budget 
period. 

Of  the  above  factors,  the  oae  with  the 
most  impact  is  increased  O&M 
expenses.  O&M  expenses  are  increasing 
due  to  inflatioa  am  well  as  responding  to 
prograflBflaatic  and  administrative 
requirements,  such  as  safely  programs 
and  envirenmentat  compUaoce.  Muck  of 
Western's  O&M  is  being  performed  on 


an  aging  woodpole  transmission  system 
requiring  additional  safety  precautions 
and  a  higher  incidence  of  maintenance. 
Rate  Order  No.  WAPA-50,  confirming 
and  approving  the  P-SMBP-ED  rate 
adj.ustment  on  an  interim  basis,  is 
issued,  and  rate  Schedules  P-SED-F5 
and  P-SED-FP5  will  be  promptly 
submitted  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis. 

Issued  in  Washington.  DC,  August  36, 1981. 
Michaal  Davis. 

Assistant  Secretary,  Conaervation  and 
Renewable  Energy. 

Assistant  Secretery  for  Conservation 
and  Renewable  Energy  Order 
Confirming,  Approving,  and  Placing  the 
Ptck-SIoan  Missouri  Basin  Program- 
Eastern  Division  Firm  Power  Service 
and  Firm  Peaking  Power  Service  Rates 
into  Effect  on  Interim  Basis 

[Rate  Order  No.  W  APA-fiO] 
August  30.  MBI. 

In  the  matter  of  Western  Area  Power 
Administration  Rate  Adjustment  for  Plch- 
Sloan  Missouri  Basin  Progran-EastBrn 
Division. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7101.  et  seq.. 
the  power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation],  under  the 
Reclamation  Act  of  1992.  43  U.S.C.  372. 
et  seq..  as  amended  and  supplemented 
by  subsequent  enactments,  and 
particularly  by  section  9(c)  of  the 
Reclamation  Act  of  1939.  43  U.S.C 
485h(c).  and  acts  specifically  applicable 
to  the  nck-SIoan  Missouri  Basin 
Program  (P-SMBP).  were  transferred  to 
and  vested  in  the  Secretary  of  Energy. 

By  DelegaUon  Order  Na  0204-108, 
effective  December  14, 1983  (48  FR 
55664),  as  amended  May  3a  198&(£1  FR 
19744),  and  August  23. 1991  (56  FR 
41835),  the  Secretary  of  Energy 
delegated  (1)  the  authority  oa  a 
noQCXclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  Western  Area  Power 
Administratioa  (Western):  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  of 
DOE;  and  (3)  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  This  rate  order  ia 
issued  porsuant  to  the  delegation  to  the 
Administrator  and  the  Assistant 
Secretary  for  Conservatioa  tad 
Renewable  Energy-  aod  the  fata 
adjustment  procedures  at  10  CFR  part 


903.  published  in  the  Fsieril  Ra^m  on 
September  18, 1985  (50  FR  37835). 

Acronyms  Biiti  DelnnuODs 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

Corpc  U.S.  Army  Corps  of  Engineers. 
Criteria-  Po8t-1989  General  Power 

Marketing  and  Allocation  Criteria: 

Pick-Sloan  Missouri  Basin  Prograna- 

Westem  Division.  51  FR  4012  (January 

31. 1986). 
Customer  Brochure:  A  document 

prepared  for  public  distribution 

explaining  the  background  of  the  rate 

proposal  contained  in  this  rate  order. 
DOE:  U.S.  Department  of  Energy. 
DOE  Order  RA  6120.2:  An  order  dealing 

with  Power  Marketing  Administration 

Financial  Reporting. 
FERC:  Federal  Energy  Regulatory 

Conunission. 
Fry-Ark:  Fryingpan-Arkansas  Project. 
FY:  Fiscal  Year. 
Integrated  Projects:  Colorado-Big 

Thompson.  Kendrick.  North  Platte. 

and  Shoshone  Projects. 
kW:  Kilowatts. 
kWh:  Kilowalthours. 
kW -month:  The  greater  of  (1)  the  highest 

30-miruite  demand  measured  during 

the  month,  not  to  exceed  the  contract 

obligation  or  (2)  the  contract  rate  of 

delivery. 
LAP:  Loveland  Area  Projects. 
M&I:  Municipal  mid  Industrial 
mills/kWh:  Mills  and  iCiiowatthour. 
MW:  Megawatts. 
NEPA:  National  Environiaentel  Policy 

Act  of  196a 
O&M:  Operations  and  Maintenance. 
PRSc  Power  Repayment  Study. 
P-SMBP:  Fick-Sloan  Missouri  Basin 

Program. 
P-SMBP-ED:  Pick-Sloan  Missouri  Basin 

Program-Eastern  Division. 
P-SMBP-WD:  Pick-Sloan  Missouri  Basin 

Program- Western  Division. 
R£C:  Rural  Electric  Cooperatives. 
Recbmation:  Bureau  of  Reclamation  of 

the  Department  of  file  Interior. 
Western  (WAPA):  Western  Area  Power 

Administration  of  the  Department  of 

Energy. 

Effective  Date 

The  new  rates  will  become  effective 
on  an  interim  basis  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  October  1. 1991.  and  will  be  in 
effect  pending  the  FBRCs  approval  of 
them  or  substitMte  rates  on  a  final  basis 
for  a  5-year  period,  or  until  superseded. 

Public  Notice  and  Comment 

1.  Discussions  on  the  proposed  late 
adjustment  wee  initiated  on  January  31. 
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Project  History 

The  initial  stage  i  of  the  Missouri 
River  Basin  Projec ;  were  authorized  by 
section  9  of  the  Flc^od  Control  Act  of 
December  22, 1944|(58  Stat.  877.  891). 
The  Missouri  River  Basin  Project,  later 
renamed  the  Pick-Sloan  Missouri  Basin 
Program  to  honor  its  two  principal 
authors,  has  been  under  construction 
since  1944.  The  P-SMBP  encompasses  a 
comprehensive  pr<  gram  of  flood  control, 
navigation  improv  >ment,  irrigation, 
municipal  and  indi  istrial  (M&I)  water 
development,  and  hydroelectric 
production  for  the  ientire  Missouri  River 
Basin.  Multipurpose  projects  have  been 
developed  on  the  !  iissouri  River  and  its 
tributaries  in  Colo:  ado,  Montana, 
Nebraska,  North  EJakota.  South  Dakota, 
and  Wyoming. 


Power  Repayment  Study 

The  power  repayment  study  (PRS)  for 
the  P-SMBP  is  prepared  by  Western 
with  the  cooperation  of  Reclamation  and 
the  U.S.  Army  Corps  of  Engineers 
(Corps).  River  basin  hydrology,  water 
depletions,  power  generation,  and 
project  development  data  are  among  the 
many  items  Reclamation  and  the  Corps 
contribute  to  the  study.  The  PRS  is 
prepared  in  accordance  with  P-SMBP 
authorizing  legislation  and  with  DOE 
Order  No.  RA  6120.2  on  power 
marketing  administration  fmancial 
reporting. 

The  PRS  is  conducted  to  assure  that 
projected  revenues  will  balance 
projected  expenses.  Some  categories  of 
expenses  in  the  PRS  are  operations  and 
maintenance  (O&M)  expenses,  interest 
expenses,  repayment  of  replacements 
and  investment,  payments  to  the 
Colorado-Big  Thompson,  Kendrick, 
North  Platte,  and  Shoshone  Projects 
(Integrated  Projects),  and  repayment  of 
those  irrigation  costs  that  are  to  be 
repaid  from  power  revenues.  Future 
annual  power  revenue  estimates  are 
based  on  the  latest  hydrology, 
depletions,  and  marketing  projections. 
Revenues  are  first  applied  to  repayment 
of  annual  expenses,  which  include  O&M 
costs,  payments  to  the  Integrated 
Projects,  purchased  power  and  interest 
expenses,  and  other  costs.  Next,  power 
revenues  available  after  paying  the 
annual  expenses  and  any  required 
power  or  irrigation  investment  payments 
are  then  applied  to  the  repayment  of 
project  deficits  and  interest-bearing 
commercial  power  investments.  Any 
remaining  power  revenues  are  lastly 
applied  to  aid  irrigation.  The  study  is 
designed  to  repay  the  investment 
carrying  the  highest  interest  rate  first. 
However,  all  investments  are  required 
to  be  repaid  within  their  authorized 
repayment  periods — expected  service 
life  or  50  years,  whichever  is  less  for 
power  and  replacement  investments, 
and  up  to  60  years  for  irrigation,  which 
includes  a  10-year  development  period. 

Pursuant  to  the  1965  Garrison  Unit 
Authorization  Act,  costs  relating  to 
speciHc  irrigation  units  (including  main- 
stem  and  other  reservoir  storage  and 
irrigation-pumping-power  cost 
assignments,  if  appropriate]  constructed 
or  under  construction  on  June  30, 1964, 
are  to  be  repaid  within  the  earliest 
practicable  time  period  after  completion 
of  repayment  of  interest-bearing 
commercial  power  investment,  but  prior 
to  irrigation  units  constructed  after  that 
date.  Costs  relating  to  new  (constructed 
after  June  30, 1964)  and  future  irrigation 
units,  divisions,  or  irrigation  blocks 


(including  main-stem  and  other  reservoir 
storage  and  irrigation-pumping  power 
cost  assignments,  if  appropriate)  are  to 
be  repaid  within  50  years  following  an 
allowable  development  period  (usually 
10  years)  after  an  individual  unit, 
division,  or  irrigation  block  becomes 
benefit-producing.  The  first  new 
irrigation  unit  not  constructed  or  under 
construction  on  June  30, 1964,  was 
placed  in  service  in  1990,  thus 
establishing  the  end  of  the  repayment 
period  for  the  old  irrigation  units. 

The  legislative  history  of  the  P-SMBP. 
principally  Senate  Document  No.  191. 
78th  Congress.  2nd  Session  (1944), 
recognized  that  portions  of  the  power- 
producing  generation  capacity  of  the 
project  would  be  used  for  Federal 
project  irrigation  and  drainage  pumping 
service.  It  also  established  that  the  cost 
of  that  portion  of  the  power  system 
reserved  for  irrigation  pumping  would 
be  interest  free.  Accordingly,  analyses 
of  the  P-SMBP  have  assumed  that  a 
percentage  of  the  power  would  be 
considered  as  pumping  power  reserved 
or  irrigation  pumping,  and  as  such,  the 
same  percentage  of  the  power 
investment  would  be  suballocated  as 
interest-free  irrigation  pumping  cost.  The 
percentage  for  suballocation  of  the  costs 
is  determined  by  the  relationship  of  total 
project  pumping  peak  load  demand  at 
the  generators  to  power  system 
generating  capacity  (398,360  kilowatts 
(kW)  of  ultimate  pumping  requirements 
divided  by  2,522,600  kW  of  total  system 
capacity).  The  application  of  this  ratio 
results  in  15.8  percent  of  the  investment 
costs  allocated  to  power  being 
suballocated  to  pumping  purposes. 
These  suballocated  costs  are  scheduled 
for  repayment  with  the  associated 
irrigation  projects  or  units. 

A  complete  discussion  of  the  project 
history  and  a  general  description  of  the 
PRS  are  found  in  the  March  1991 
Customer  Brochure  that  is  included  in 
the  record. 

Existing  and  Proposed  Rates 

Eastern  Division 

The  existing  firm  povyer  rates  and  the 
proposed  firm  power  rates  necessary  to 
meet  the  revenue  requirements  for  the 
P-SMBP-ED  are  listed  below.  The 
proposed  rates  will  be  implemented  in 
two  steps.  Step  1  rates  are  to  become 
effective  on  an  interim  basis  on  the  first 
day  of  the  first  full  billing  period 
beginning  on  or  after  October  1, 1991. 
Step  2  rates  are  to  become  effective  on 
the  first  day  of  the  first  full  billing  period 
beginning  on  or  after  October  1, 1992. 
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Existing  (FY 
1991) 


PropoMd(FY 
1992) 


Propot«d  (FY 
1993-96) 


Firm  Power  Service  Rate  Schedule 

Firm  Capacity  Charge,  $/kW-month „ „ 

Firm  Energy  Charge.  mills/l<Wh _ _ 

Composite  Rate.  mills/kWh 

Additional  Charge  for  Firm  Energy  In  Excess  of  60-Percent  Monthly  Load  Factor,  mills/kWh .. 

Firm  Peaking  Power  Service  Rate  Schedule. 

Capacity  Charge.  S/kW-season . 

Energy  Charge.  mills/kWh 


P-SED-F4 

$2.25 

5.57 

9.S6 

3  38 

P^D-FP4 

$13.50 

6.57 


P-SED-F5 
$2.57 
6.49 
11.25 
3  3Q 

P-SED-FP5 

$15.42 

6.49 


P-SED-F5 

$2.74 

7.09 

12.16 

3  36 

P-SED-FP5 

$16.44 

7.09 


Western  Division 

The  Loveland  Area  Projects  rate  will 
be  designed  to  recover  the  P-SMBP-WD 
revenue  requirements  for  P-SMBP  and 
the  revenue  requirements  for  Fryingpan- 
Arkansas  Project  (Fry-Ark).  The 
adjustment  to  the  LAP  rate  is  a  separate 
formal  procedure  which  is  documented 
in  Rate  Order  No.  WAPA-51.  Rate 
Order  No.  WAPA-51  is  also  scheduled 
to  go  in  effect  on  the  first  day  of  the  first 
full  billing  period  beginning  on  or  after 
October  1. 1991.  The  LAP  rates  will  yield 


the  revenue  requirements  for  fiscal  year 
(FY)  1992  and  FY  1993-96  for  the  P- 
SMBP-WD. 

Certification  of  Rate 

The  Administrator  of  Western  has 
certified  that  the  P-SMBP-ED  firm 
power  and  firm  peaking  rates  are  the 
lowest  possible  consistent  with  sound 
business  principles.  The  rates  have  been 
developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 


Discussion 

Altough  the  P-SMBP  is  considered  a 
single  entity  for  financial  and  repayment 
purposes,  the  power  generated  by  the  P- 
SMBP  is  marketed  in  two  separate  and 
distinct  areas.  These  are  known  as  the 
Eastern  Division  and  the  Western 
Division,  and  each  has  its  own 
marketing  plan  and  method  of  designing 
rates  to  collect  required  revenue  from 
power  sales. 

The  existing  and  proposed  revenue 
requirements  for  the  Eastern  and 
Western  Divisions  for  the  P-SMBP  are 
as  follows: 


Existing  (FY 
1991) 

Proposed  (FY 
1992) 

PFopoaad(FY 
1993-96) 

Firm  Power  Service 

P-SMBP  (Total) , , „„ ,  ,    ,  , 

$105,727,320 
82,455,840 
23.271,480 

$10,125,000 

$120,177,760 
94.076.240 
26.101.520 

$11,457,060 

$129,638,120 

Eastern  Division _.....„.....„.. „.....™............™._™™..........„ ._.„.____......_...„..„.„._... 

Western  Division „ „ 

Firm  Peaking  Power  Servfce 

Eastern  (Division 

101.683.840 
27.954.280 

$12,214,920 

The  rate  adjustment  would  increase 
annual  P-SMBP-ED  firm  power  revenue 
from  $92,6  million  in  FY  1991  to  $105.5 
million  in  FY  1992  and  to  $113.9  million 
in  FY  1993.  The  increase  is  necessary  to 


satisfy  the  cost-recovery  criteria  as  set 
forth  in  DOE  Order  No.  RA  6120.2. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 


summary  of  revenue  and  expense  data 
through  the  5-year  proposed  rate 
approval  period.  Other  revenues  include 
irrigation  pumping.  P-SMBP-WD  project 
use.  and  Other  Revenues  found  in  the 
PRS. 


P-SK 

IBP  Comparison  of  5  Year  Rate  Period  Revenues  and  Expenses  ($1,000) 

FY  1990  rate 
study  1992-96 

FY  1989  rate 
study  1991-95 

Ditference 

Revenues 

ED  Firm  Commercial 

$502,645 

137.919 

60,317 

334,126 

$427,698 

119,659 

51,936 

287,878 

$74,947 

WD  Firm  Commercial 

ED  Peaking  Power 

Other 

-- • • 

18.060 

8.381 

46.248 

Total  Revenues - 

$1,035,007 

$565,597 
39.150 
303.089 
63,752 
(16,759) 
56,660 

$887,371 

$480,739 

0 

263.681 

65,052 

20.919 

56.960 

$147,636 

Expenses 

Operations  &  Maintenance 

$84,858 

Purchased  Power 

39.150 

Interest 

39.408 

Amortization — _  .. 

(11,300) 

Capitalized  Expense 

:. 

(4,160) 

Integrated  Projects 

(320) 

Total  Expenses „.....................„..........._.........„„.... 

$1,035,007 

$8«>/.371 

$147,636 
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Bask  for  Rate  Dev(  ilopmenl— P-SMBP- 
Eastem  Division 

The  P-SMBP-ED  rate  design  strives  to 
maintain  approximately  a  50/50  split 
between  the  revenue  from  the  demand 
and  energy  charges.  TTie  revenue  yield 
will  vary  among  customers  because  of  a 
customer's  individt  al  load 
characteristics. 

The  proposed  S2  57/kilowatt-month 
(kW-month)  firm  ci  pacity  charge  and 
6.49  mills/kWh  fimi  energy  charge  in  FY 
1992  will  yield  the  i  lecessary  revenue  for 
the  first  year  of  the  rate  adjustment 
effective  on  the  Tin  t  day  of  the  first  full 
billing  period  on  orj after  October  1. 

1991.  To  provide  thfe  necessary  revenue, 
an  increase  to  a  $2.74/kW-month  firm 
capacity  charge  and  7.09  mills/kWh  firm 
energy  charge  is  pr  )posed  to  be  in  effect 
on  the  first  day  of  t  le  first  full  billing 
period  beginning  oil  or  after  October  1. 

1992.  The  rate-appraval  period 
terminates  on  Septiimber  30, 1996. 

Basis  for  Rate  Devt  lopment— P-SMBP- 
Westem  Division 

The  revenue  reqi  irements  for  the  P- 
SMBP-WD  are  use  i  in  developing  the 
LAP  rate  schedules  These  schedules  are 
the  subject  of  a  seplarate  formal  rate 
adjustment  procedAre  which  is 
documented  in  Rati  t  Order  No.  WAPA- 


51.  Rate  Order  No. 


i/VAPA-51  is  also 


scheduled  to  go  in  i  ifTect  on  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1991,  an  i  continuing  through 


September  30. 1996i 


Order  No.  WAPA-.  il  is  included  as 
supporting  docume  itation  for  this  rate 
submission. 

Primary  Issues — Piiblic  Comments 


During  the  92-da 


Western  received  1  i  comment  letters 
either  requesting  in  Formation  or 


commenting  on  the 
adjustment.  At  the 


public  comment  foi  ums,  six  persons 
representing  custor  lers  and  customer 


groups  commented 


A  copy  of  Rate 


comment  period, 


P-SMBP  rate 

fVpril  IB  and  17, 1991, 


orally. 


Written  commen  s  were  received  from 
the  following  sourcss: 

Arkansas  River  Poi  ver  Authority 

(Colorado) 
City  of  Coon  Rapid^  (Iowa) 
City  of  Groton  (Sodth  Dakota) 
Com  Belt  Electric  (  ooperative  (Iowa) 
East  River  Electric  *ower  Cooperative 

(South  Dakota) 
Lincoln  Electric  Syitem  (Nebraska) 
Loveland  Area  Cu^omer  Association 

(Colorado) 
McLean  Electric  Cooperative  (North 

Dakota) 


Midwest  Electric  Consumers 

Association  (Colorado)  [Two  letters] 
North  Iowa  Municipal  Electric 

Cooperative  Association  (Iowa) 
Piaffe  River  Power  Authority  (Colorado) 
United  Power  Association  (Minnesota) 

Representatives  of  the  following 
organizations  made  oral  comments: 
Arkansas  River  Power  Authority 

(Colorado) 
East  River  Electric  Power  Cooperative 

(South  Dakota) 
Lincoln  Electric  System  (Nebraska) 
Loveland  Area  Customer  Association 

(Colorado) 
North  Iowa  Municipal  Electric 

Cooperative  Association  (Iowa) 
Tri-State  Generation  &  Transmission 

Association,  Inc.  (Colorado) 

Most  of  the  comments  received,  oral 
and  written,  dealt  with  O&M  expense 
levels,  purchase  power  projections,  and 
the  proposed  two-step  rate  adjustment. 
The  comments  and  responses,  which  are 
paraphrased  for  brevity,  are  discussed 
below: 

Issue:  Operations  and  maintenance 
costs.  Several  customers  expressed 
concerns  with  increases  projected  for 
O&M  expenses  by  the  Federal  agencies 
administering  P-SMBP.  All  Federal 
agencies  involved  were  requested  to 
reexamine  all  categories  of  expenses 
associated  with  operation  and 
maintenance  of  the  system. 

Response:  Western  has  reviewed 
these  expenses  both  internally  and  with 
power  customer  representatives. 
Western  plans  to  continue  this  review 
process  with  the  power  customers  in  the 
future.  In  the  budget  formulation 
process.  Western  reviews  these 
expenses  before  inclusion  in  the  PRS. 
Western  has  formed  a  Cost  Containment 
Task  Force  to  make  recommendations 
on  reducing  O&M  expenses,  initially  in 
the  area  of  indirect  expenses,  and  has 
now  expanded  these  efforts  to  the  base 
O&M  program.  Western  continues  to 
share  the  power  customers'  concerns 
with  Reclamation  and  the  Corps  and  has 
received  assurances  from  each  agency 
that  it  will  participate  in  the  cost- 
containment  programs  associated  with 
O&M  functions.  Western  remains 
committed  to  cost  containment  while 
striving  for  efficiency  and  providing 
customer  service.  During  the  comment 
forum  Western  responded  to  many 
specific  questions  concerning  Western's. 
Reclamation's,  and  the  Corps'  O&M 
projections:  the  questions  and  responses 
can  be  found  in  the  record. 

Issue:  Future  purchased  power  costs. 
Several  customers  opposed  the 
projection  of  purchased  power  costs  in 
the  PRS.  They  felt  that  the  projection  of 
these  costs  was  a  departure  from  past 


practice  and  constituted  a  major 
decision  made  by  Western  without  due 
process. 

Response:  The  inclusion  of  projected 
future  purchased  power  amounts  is  not 
a  departure  from  past  practices.  The 
difference  is  the  impact  the  long-term 
drought  has  on  projected  energy 
generation.  In  the  past,  as  now.  Western 
used  median  water  expectations  to 
determine  energy  generation  available. 
The  generation  resulting  from  the 
expected  water  inflows  would 
determine  if  purchased  power  was 
necessary.  It  is  important  to  remember 
that  generation  resulting  from  median 
water  inflows  is  not  necessarily  median 
generation.  Reservoir  storage  has  a  large 
impact  on  the  availability  of  energy.  In 
the  past  studies.  Western  took  an 
optimistic  view  of  reservoir  recovery 
from  a  short-term  drought.  The  resulting 
generation  available  did  not  require  any 
purchasing  of  power  to  firm  Western's 
obligations.  However,  history  has 
proven  that  the  drought  was  not  short 
term.  Because  of  the  deepening  drought, 
Western  has  had  to  revise  its  view  of 
reservoir  recovery  and  the  time  of  the 
return  to  median  generation.  This  more 
pessimistic  view  has  led  to  purchasing 
power  to  meet  Western's  obligations.  In 
reiteration.  Western  is  still  using  median 
water  which  in  the  past  would  produce 
energy  generation  to  meet  the 
contractual  obligation;  however,  median 
water — because  of  reservoir  storage 
reductions — will  not  generate  enough 
energy  to  meet  contractual  obligations. 
These  changes  have  been  discussed  in 
past  rate  procedures  and  are  within  the 
regiilations  stated  in  DOE  Order  No.  RA 
6120.2.  These  changes  have  been 
allowed  due  process  since  they  have 
been  discussed  in  the  public  process. 

Issue:  Two-step  rate.  Several 
customers  commented  that  they 
approved  of  the  two-step  rate 
implementation,  as  it  will  allow  for  a 
better  budgeting  process  and  will 
provide  for  a  longer-term  planning 
window. 

Response:  Western  expressed 
appreciation  for  their  comments  and 
included  them  in  the  formal  record. 

Additional  Issues 

In  addition  to  the  above,  several 
issues  were  raised  by  customers  and 
other  interested  persons,  and  addressed 
by  Western.  These  issues  are  grouped  in 
the  following  general  categories: 

Issue:  Irrigation  pumping  rate. 
Customers  commented  that  the  present 
2.5  mills  per  kilowatthour  (milJ/kWh) 
pumping  rates  does  not  approach  project 
O&M  rate  components.  It  was  requested 
that  Western  unilaterally  increase  the 
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pumping  rate  to  a  level  sufficient  to 
cover  O&M 

Response:  The  irrigation  pumping  rate 
is  a  Reclamation  rate,  and  Western  does 
not  have  authority  to  modify  the 
irrigation  pumping  rate.  If  Western  were 
to  use  an  increased  rate  in  the  PRS, 
revenue  into  the  program  would  not  be 
represented  correctly  unless  the  rate 
were  at  that  value.  In  our  public 
information  forums  of  March  25-26, 
1991.  Reclamation  informed  the  firm 
power  customers  that  its  Solicitor  had 
determined  that  an  ability-to-pay  study 
would  have  to  be  performed  prior  to 
imposing  a  rate  adjustment  on  the 
irrigators.  At  the  time,  they  believed 
they  could  not  program  funds  to  perform 
the  necessary  studies  before  1994.  At  the 
customers'  request.  Western  pursued 
this  issue.  On  June  13, 1991,  Western 
met  with  Reclamation,  and  they  are  now 
scoping  the  size  of  the  study  and  the 
timetable  for  completion.  They  expect 
that  they  will  be  able  to  use  information 
previously  collected  and  could  complete 
the  study  work  sooner  and  at  less  cost 
than  indicated  in  the  March  meetings. 
However,  this  will  not  change  the  data 
in  the  present  PRS. 

Issue:  Integrated  projects — 
methodology.  Would  it  be  more 
beneficial  to  treat  the  Integrated 
Projects  costs  the  same  as  any  other  P- 
SMBP  costs  and  to  eliminate  the 
separate  PRS's  for  each  project? 

Response:  On  January  24, 1991, 
Western  and  Reclamation  reached 
agreement  that  it  was  necessary  to 
prepare  only  one  PRS  and  that  the 
Integrated  Projects  costs  would  be 
included  in  a  consolidated  Hnancial 
statement  for  the  combined  PRS. 
Western  will  prepare  a  single  PRS  for 
the  FY  1991  PRS.  Western  believes  it 
will  offer  greater  flexibility  in 
investment  repayment  However,  by 
comparison,  the  Integrated  Projects  are 
relatively  small  and  should  only  affect 
the  outcome  by  a  minor  amount 

Issue:  One  peaking  i>ower  customer 
questioned  the  logic  of  tying  the  peaking 
rate  to  the  charge  for  firm  capacity  and 
ratcheting  peaking  over  a  6-month 
season.  The  settlement  was  also  made 
that  the  effects  of  the  drought  should  not 
affect  the  peaking  rate  as  drought 
related  costs  are  all  essentially  energy 
costs. 

Response:  The  capacity  charge  for 
firm  power  is  based  Upon  monthly 
deliveries,  and  the  peaking  charge  is 
based  upon  the  full  seasonal  contract 
rate  of  delivery  each  month.  This 
difference  stems  from  the  logic  that 
peaking  capacity  was  a  costly  resource 
to  obtain  and  replace,  and  marketing 
plans  done  both  in  1964  and  1960  toc^ 
that  difference  into  account.  In  order  to 


maintain  agreement  with  those  long- 
range  plans.  Western  feels  that  the 
product  "peaking  power"  should  not 
significantly  change.  The  value/ 
usefulness  of  the  peaking  power  product 
will  be  reviewed  during  the  public 
process  for  future  marketing  plans  and 
at  that  time  changes  could  be 
considered. 

Past  years  of  surplus  water  have 
helped  to  keep  the  peaking  rates  down; 
therefore,  Western  feels  the  proposed 
approach  balances  the  impacts  of  both 
above  and  below  normal  water  years  on 
the  peaking  power  rate.  Western  agrees 
that  all  the  drought  related  costs  to  date 
have  been  energy  costs:  however,  if  the 
reservoirs  are  drawn  dovra  any  further, 
capacity  costs  could  be  incurred.  An 
unusual  condition  exists  in  the 
marketplace  today.  Short-term  peaking 
power  can  be  purchased  for  less  than 
Western's  rate  for  firm  peaking  power 
service;  however,  this  has  not  always 
been  true  and  will  probably  not  be  true 
in  the  future.  Western's  service  should 
instead  be  compared  to  the  cost  of  other 
long-term  peaking  contracts  or  the 
construction  of  a  combustion  turbine 
plant.  In  reviewing  the  cost  of  longer 
term  peaking  arrangements.  Western 
found  costs  in  excess  of  $3/kW-month. 
All  peaking  power  rates  are  expected  to 
rebound  in  the  fut\ire  when  surplus 
capacity  which  presently  exists  is  no 
longer  available. 

Issue:  Capitalized  deficits.  One 
customer  commented  that  since  some  of 
the  Federal  investment  has  been  prepaid 
due  to  past  "good-water-year"  power 
sales,  the  current  deficit  due  to  the 
drought  should  be  subtracted  from  those 
prepayments. 

Response:  This,  in  effect,  is  what 
happens  in  the  mechanics  of  the  PRS. 
The  power  rates  of  the  past  have  been 
relatively  stable  due  to  reduced  interest 
expense  on  existing  investments 
because  of  the  added  revenue  received 
due  to  above-normal  hydrology.  Now. 
with  the  deficits  due  to  the  drought,  the 
study  is  having  to  raise  rates  up  to 
where  they  would  have  been  had  the 
high-interest  bearing  investments  not 
been  prepaid  during  the  "good  water 
years"  in  the  past 

Issue:  Submittal  of  two  power 
repayment  studies.  Several  customers 
expressed  concern  with  Western 
providing  two  separate  power 
repayment  studies,  one  for  1990  and  one 
for  1991.  They  requested  that  Western 
utilize  and  submit  a  single  PRS  to  FERC 

Response:  In  the  March  1991  meetings. 
Western  discussed  two  studies — the  FY 

1990  PRS  and  the  FY  1991  PRS.  The  FY 

1991  PRS  was  developed  by  utilizing  the 
FY  1990  PRS  as  a  "base."  incorporating 
reasonable  estimates  for  generation 


projections,  energy  purchases,  and  04M 
expenses.  As  we  move  closer  to  the  end 
of  FY  1991.  those  estimates  continue  to 
appear  valid.  Western  will  be  submitting 
one  study  to  FERC.  That  study  will  be 
identified  as  the  "1990  Ratesetting 
Study"  and  is  the  study  Western  had 
discussed  as  the  FY  1991  PRS. 

Issue:  Construction  activity.  One 
customer  requested  that  each  Federal 
agency  furnish  information  to  the 
customers  that  better  defines  the  capital 
investments  related  to  construction  and 
any  new  projected  annual  costs, 
including  justification  of  the  need  for  the 
construction  activity. 

Response:  Western,  in  its  construction 
activity,  prepares  a  Facility 
Development  Report  (FDR)  which 
contains  the  estimates  and  justifications 
for  each  facility.  Projected  annual  costs 
are  included  in  those  estimates.  Copies 
of  the  FDR's  are  maintained  by  Western 
and  are  available  for  customer 
inspection  at  the  appropriate  Area 
Office.  Western  also  discusses  these 
facilities  at  the  Missouri  Basin  Systems 
Group  meetings  prior  to  the  start  of 
construction.  Reclamation  and  the  Corps 
prepare  similar  decision  documents  in 
advance  of  their  construction  activities. 

Issue:  One  customer  group  would  like 
Western  to  be  able  to  better  Identify 
costs  in  certain  programs,  such  as  O&M. 
conduct  of  environmental  impact 
statements,  and  conservation  and 
renewable  energy  programs  (C&RE). 

Response:  Western  is  evaluating  this 
request.  Appendix  F  of  the  brochure 
tabulates  the  items  comprising  the  broad 
category  of  O&M.  The  first  four  columns 
of  the  O&M  expense  table  in  appendix  F 
identify  each  organization's  estimate  of 
O&M  expense.  Western  is  continuing  to 
try  to  develop  budget  data  to  identify 
programmatic  costs  in  such  areas  as 
C&RE  and  the  development,  in  response 
to  customer  concerns. 

Issue:  A  customer  group  requested 
that  Western  make  the  fu-st  power  rate 
structures  the  same  for  both  P-SMBP- 
Eastem  Division  and  P-SMBP-Westem 
Division  customers. 

Response:  The  use  of  separate  firm 
power  rate  structures  for  P-SMBP 
Eastern  and  Western  Division  customers 
is  a  long-standing  practice  having  its 
roots  in  the  eariy  years  of  the  project. 
Until  1954,  there  were  not  only  separate 
rates  for  the  Eastern  and  Western 
Divisions  of  P-SMBP,  there  were  also 
separate  rates  for  each  of  the  Integrated 
Projects.  In  1964,  the  revenue 
requirements  for  the  Western  Division 
and  Integrated  Projects  were  combined 
and  recovered  through  a  single  Western 
Division  rate  schedule  that  was 
different,  and  higher,  than  the  Eastern 
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Division  rate.  A 


iifference,  in  varying 


amounts,  betwe<  n  the  two  rates  has 


existed  since  that  date;  a  comparison  of      capacity  rates,  energy  rates,  and  yields 

is  shown  in  table  1  below: 


Table  1  .—Historical  Rate  Adjustments;  Pick-Sloan  Missouri  Basin  Program 


Yews  Eftectiv* 


PRS 


1972 

■■■' 

1974 

1960. 



1982 

1987 

1989..._ 

1989 



FY 


1954 
1985 
1974 
1977 
1962 
1985 
1969 
1990 
1991 


Eastern  Division 


S/kW-Month 
Capacity 


0.75 
1.00 
1.15 
1.20 
1.35 
1.65 
1.85 
^2S 
2.35 


mills/kWh 


Energy 


3.0 

3.0 
'  3.0/5.0 
3.17/5.18 
3.62/7.0 
4.41/7.79 
5.06/8.44 
5.57/6.95 
5.81/9.19 


YieW' 


N/A 
4.39 
4.78 
5.15 
5.80 
7.14 
8.02 
9.88 
10.29 


Western  Division 


S/kW-Montti 
Capacity 


I.Od 
1.00 
1.27 
1.34 
1.43 
1.65 

»n/a 
»n/a 
»n/a 


mills/kWh 


Energy 


4.0 

4.0 

4.0 

4.0 

4.3 

5.1 

»N/A 

»N/A 

»N/A 


YIekl 


N/A 
6.15 
6.25 
6.55 

7.20 

8.54 

9.42 

11.43 

11.86 


■  P-SMBP  Eastern  Division  establish«d  a  two-tier  energy  rate  after  ttiis  period  to  add  a  surcharge  for  energy  purctfased  atsove  60  percent  load  factor. 

•  The  yMd  rates  are  compuled  as  follows;  Total  Revenue  Requirements  dn^Kled  by  energy. 

*  Beginning  October  1.  1989,  the  P-SMBP-Westem  Diviskxi  revenue  requirement  was  comt)ined  witfi  ttie  Fry-Arfc  revenue  requirement  to  develop  a  single  LAP 
rate.  The  Western  Oiv  sion  rate  was  discontinued  at  that  time. 


Although  the  a  }ove  comparison 
shows  considera  )le  variation  in 
capacity  and  ene  rgy  rate  differences 
over  the  historic!  1  period,  the  best 
measure  of  differ  ences  in  cost  is  the 
di^erences  in  yie  Ids. 

Since  1972,  the  difference  between 
Eastern  and  Western  Division  yields  has 
varied  between  s  high  of  1.57  mills/kWh 
to  a  low  of  1;40  n  ills/kWh.  In  the  1974 
and  1977  rate  adj  iistments,  a  conscious 
effort  was  made  o  narrow  the  gap 
between  the  yielos  from  each  division. 
This  was  a  discretionary,  administrative 
decision  made  with  the  purpose  of 
developing  a  single  Rrm  power  yield. 
The  objective  of  ■  single  yield  was 
abandoned  in  th^  1982  rate  adjustment 
when  it  was  detepnined  that  it  would  be 
more  equitable  to  adjust  each  yield  by 
an  equal  rate-impacting  increment.  This 
principle  was  sul^sequently  followed  in 
the  rate  adjustments  of  1985. 1989,  and 
1990.  Some  of  tha  factors  influencing 
and  sustaining  this  decision  were  the 
differences  in  eash  division's  capacity/ 
energy  resource  aharacteristics. 
differences  in  tha  Eastern  Division  Post- 
1985  and  LAP  Poit-1989  marketing  plans, 
differences  in  expense- to-re venue 
comparisons,  ana  the  long-standing 
practice  of  separite  yield  structures. 
The  yield  structures  have  developed  in 
an  evolutionary  ihanner  through  a  series 
of  measured  deci  iions. 

As  future  chan  jes  occur  in  resources, 
cost  allocations,  vater  project 
development,  environmental  constraints, 
or  other  factors.  Western  will  evaluate 
the  equity  of  the  yield  requirements  for 
each  division  and  make  adjustments  if 
appropriate.  For  yie  current  rate 
adjustment,  however.  Western  will 
continue  to  use  the  yield  requirement 
outlined  in  the  ra  !e  brochure. 


With  regard  to  the  other  questions  in 
this  item,  the  Kansas  customers'  rates 
are  the  LAP  rates  since  Kansas  is  in  the 
LAP  marketing  area  and  the  loads  in 
Kansas  are  served  with  LAP  resoiu-ces 
which  includes  P-SMBP  Western 
Division  and  Fry-Ark  resources.  The 
LAP  rate  includes  P-SMBP  Western 
Division  and  Fry-Ark  revenue 
requirements.  Had  Kansas  customers 
been  included  in  the  Eastern  Division 
marketing  area  and  received  allocations 
from  Eastern  Division  resources,  they 
would  have  been  charged  Eastern 
Division  rates.  Regarding  the  question  of 
State-by-State  ratemaking.  unlike  the 
Eastern  and  Western  Division  rates, 
there  have  never  been  rates  in  effect  on 
a  State-by-State  basis,  and  Western 
does  not  intend  to  pursue  this 
suggestion. 

Issue:  It  would  be  helpful  for  others  if 
Western  would  retain  the  same  titles  for 
O&M  cost  categories  or  object  classes 
from  study  to  study.  If  name  changes  are 
necessary,  they  requested  that  Western 
reference  the  name  used  in  previous 
PRS's. 

Response:  Western  will,  in  the  future, 
explain  any  name  changes  in  the  O&M 
cost  categories  and  reference  them  to 
the  previous  PRS  categories. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321.  et  seq..  Council 
on  Environmental  Quality  regulations 
{40  CFR  part  1500-1508),  and  DOE 
guidelines  published  in  the  Federal 
Register  on  December  15, 1987,  (52  FR 
47662-47670).  Western  has  reviewed  the 
environmental  impacts  of  the  rates  for 
the  P-SMBP.  Based  upon  the 
information  in  an  environmental 
assessment  (DOE/EA  0537),  the 


proposed  action  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  NEPA;  therefore,  the  DOE 
has  determined  that  the  preparation  of 
an  environmental  impact  statement  is 
not  required  and  has  issued  a  fmding  of 
no  significant  impact. 

Executive  Order  12291 

DOE  has  determined  that  this  is  not  a 
major  rule  within  the  meaning  of  the 
criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition,  Western  is 
exempt  from  sections  3,  4,  and  7  of  that 
order,  and  therefore  will  not  prepare  a 
regulatory  impact  statement. 

Availability  of  Informadon 

Information  regarding  this  rate 
adjustment,  including  studies, 
comments,  letters,  memoranda,  and 
other  documents  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates,  is  available  for  public 
review  at  the  Billings  Area  OfHce, 
Western  Area  Power  Administration, 
Division  of  Market  Studies.  Rates  and 
Resources.  2525  4th  Avenue  North. 
Billings.  Montana  59107-5800,  telephone 
(406)  657-6532;  Division  of  Marketing 
and  Rates,  Western  Area  Power 
Administration.  1627  Cole  Boulevard, 
Golden,  Colorado  80401-5398;  and  the 
Office  of  Assistant  Administrator,  room 
8G-061,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
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confirmation  and  approval  on  a  final 
basis. 

Ordef 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  1  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1. 1991.  rate  Schedules  P-SED- 
F5  and  P-SED-FP5.  These  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis  pending  FERC 
confirmation  and  approval  of  them  or 
substitute  rates  on  a  final  basis  for  a 
period  of  5  years,  or  until  they  are 
superseded. 

Issued  at  WsBhington.  DC  August  30. 1981. 
Michael  Davis, 

Assistant  Secretary,  Cor\servation  and 
Renewable  Energy. 

Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division  Schedule  of  Rates  for 
Firm  Power  Service 

[Schedule  P-SED-FS  (Supersedes  Schedule 
P-SED-F4)1 

Effective: 

First  Step:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1991. 

Second  Step:  The  first  day  of  the  first 
full  billing  period  beginning  on  or  after 
October  1, 1902,  and  shall  remain  in 
effect  throu^  September  30, 1996,  or 
until  superseded,  whichever  occurs 
earlier. 

Available: 

Within  the  marlceting  area  served  by 
the  Eastern  Division  of  the  Pick-Sloan 
Missouri  Basin  Program. 

Applicable: 

To  the  power  and  energy  sold  to 
customers  as  firm  power  service  through 
each  meter  at  each  point  of  delivery. 

Monthly  Rate— First  Step: 

The  following  rates  shall  be  in  effect 
beginning  with  the  effective  date  of  this 
schedule  and  ending  with  the  first  day 
of  the  first  full  billing  period  beginning 
on  or  after  October  1, 1992. 

Capacity  Charge:  $2.57  per  kilowatt- 
month  of  billing  demand  for  firm  power 
service  as  defined  by  the  power  sales 
contract. 

Energy  Charge:  6.49  mills  per 
kilowatthour  for  all  energy  delivered  as 
firm  power  service.  An  additional 
charge  of  3.38  mills  per  kilowatthour  (for 
a  total  of  9.87  per  mills  per  kilowatthour) 
will  be  assessed  for  all  energy  delivered 
as  firm  power  service  that  is  in  excess  of 
60-percent  monthly  load  factor  and 


within  the  delivery  obligations  under  the 
provisions  of  the  power  sales  contracts. 

Monthly  Rate — Second  Step: 

The  following  rates  shall  be  in  effect 
on  the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  October  1. 
1992.  and  shall  continue  in  effect 
through  the  term  of  this  schedule. 

Capacity  Charge:  $2.74  per  kilowatt- 
month  of  billing  demand  for  firm  power 
service  as  defined  by  the  power  sales 
contract. 

Energy  Charge:  7.09  mills  per 
kilowatthour  for  all  energy  delivered  as 
firm  power  service.  An  additional 
charge  of  3.38  mills  per  kilowatthour  (for 
a  total  of  ia47  mill*  per  kilowatthour) 
will  be  assessed  for  all  energy  delivered 
88  firm  power  service  that  is  in  excess  of 
60-percent  monthly  load  factor  and 
within  the  deUvery  obligations  under  the 
provisions  of  the  power  sales  contracts. 

Adjustments: 

For  Character  and  Conditions  of 
Service:  Customers  who  receive 
deliveries  at  transmission  voltage  may 
in  some  instances  be  eligible  to  receive 
a  5-percent  discount  on  capacity  and 
energy  charges  when  facilities  are 
provided  by  the  customer  that  result  in  a 
sufficient  savings  to  the  United  States  to 
justify  the  discount.  The  determination 
of  eligibility  for  receipt  of  the  voltage 
discount  shall  be  exclusively  vested  in 
the  United  States. 

For  Billing  of  Unauthorized  Overruns: 
For  each  billing  period  in  which  there  is 
a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligations, 
such  ovemm  shall  be  billed  at  10  times 
the  above  rate. 

Tat  Power  Factor  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery 
between  95-percent  lagging  and  95- 
percent  leading. 

Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  Schedule  of  Rates  for 
Firm  Peaking  Power  Service  "^ 

[Schedule  P-SED-4T5  (Supersedes  Schedule 
P-^ED-FP4)1 

Effective: 

First  Step:  The  first  day  of  the  i\n\  hiU 
billing  period  beginning  on  or  afier 
October  1, 1901. 

Second  Step:  The  first  day  of  the  first 
full  billing  period  beginning  on  or  after 
October  1, 1992.  and  shall  remain  in 
effect  through  September  30, 1906,  or 
until  superseded,  whichever  occurs 
earlier. 


Available: 

To  the  customers  of  the  Billings  Area 
Office  with  generating  resources 
enabling  them  to  use  firm  peaking  power 
service. 

Applicable: 

To  the  power  and  energy  sold  to 
customers  as  firm  peaking  power 
service. 

Monthly  Rate—First  Step: 

The  following  rates  shall  be  in  effec* 
beginning  with  the  effective  date  of  this 
schedule  and  ending  with  the  first  day 
of  the  first  full  billing  period  on  or  after 
October  1, 1992. 

Capacity  Charge:  $2.57  per  kilowatt- 
month  of  the  effective  contract  rate  of 
delivery  for  peaking  power  or  the 
maximum  amoimt  scheduled,  whichever 
is  greater. 

Energy  Charge:  6.49  mills  per 
kilowatthour  for  all  energy  scheduled 
{or  delivery  without  return. 

Monthly  Rate— Second  Step: 

The  following  rates  shall  be  in  effect 
the  first  day  of  the  first  full  billing  period 
beginning  on  or  afier  October  1. 1992, 
and  shall  continue  in  effect  through  the 
term  of  this  schedule,  or  until 
superseded,  whichever  occurs  earlier. 

Capacity  Charge:  $2.74  per  kilowatt- 
month  of  the  effective  contract  rate  of 
delivery  for  peaking  power  or  the 
maximum  amount  scheduled,  whichever 
is  greater. 

Energy  Charge:  7.09  mills  per 
kilowatthour  for  all  energy  scheduled 
for  delivery  without  return. 

Adjustments: 

For  Billing  of  Unauthorized  Overruns: 
For  each  billing  period  in  which  there  is 
a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
obligation  for  peaking  capacity  and/or 
energy,  such  overrun  shall  be  billed  at 
10  times  the  above  rate. 

[FR  Doc.  91-21534  Filed  9-ft-Bl;  8:45  am) 
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The  U.S.  Enviilonmenfal  Protection 
Agency  (EPA)  artnounces  the  renewal  of 
the  Stratospheris  Ozone  Protection 
Advisory  Committee  (STOPAC) 
follovCing  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration.  The 
EPA  has  determi  aed  that  renewal  of  this 
advisory  committee  is  in  the  public 
interest  in  conne  :tion  with  the 
performance  of  c  uties  imposed  on  the 
EPA  by  law.  The  charter  which 
continues  this  ac  visory  committee  for 
two  more  years,  unless  otherwise  sooner 
terminated,  will  )e  filed  with  the 
appropriate  Con;  ressional  committees 
and  the  Library  ( f  Congress.  The 
STOPAC  will  op  ;rate  in  accordance 
with  the  provisio  ns  of  the  Federal 
Advisory  Comm  Itee  Act  and  the  rules 
and  regulations  issued  in  the 
implementation  <if  the  Act. 
FOR  FURTHER  INFORMATION  CONTACr. 
David  Lee,  (202)  260-1497  Stratospheric 
Ozone  Protectior  Branch,  Global 
Change  Division,  Office  of  Atmospheric 
and  Indoor  Air  Programs.  Office  of  Air 
and  Radiation,  ANR-445,  401  M  St.  SW., 
Washington,  DC  20460. 

3C, 


Dated:  August 
Jetry  Kurtzweg, 
Acting  Assistant 
Radiation. 
(FR  Doc.  91-21514 
HUJNGCOOE  «56a-saHi 


1991. 
Administrator  for  Air  and 
iled  »-«-91:  8:45  am] 
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summary:  This  r  port  has  been 
prepared  by  the  Federal  Deposit 
Insurance  Corpoi  ation  (FDIC)  pursuant 


the  Financial 


Institutions  Refoim,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 
Section  1215  requires  each  Federal 
banking  agency  1 3  report  annually  to  the 
Chairman  and  ra  iking  minority  member 
of  the  Committee)  on  Banking,  Housing, 
and  Urban  Affains  of  the  Senate  and  the 
Chairman  and  ra  iking  minority  member 


of  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  any  differences 
between  the  capital  standard  used  by 
such  agency  and  capital  standards  used 
by  any  othersuch  agency.  The  report 
must  also  contain  an  explanation  of  the 
reasons  for  any  discrepancy  in  such 
capital  standards  and  must  be  published 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  L  Marsh,  Examination  Specialist, 
Division  of  Supervision,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street, 
NW.,  Washington,  DC  20429,  telephone 
(202)  898-8914. 
The  text  of  the  report  follows: 

Report  to  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  of  the  United 
States  Senate  and  to  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  of 
the  U.S.  House  of  Representatives, 
Regarding  Differences  in  Capital  and 
Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies 

Introduction 

This  report  has  been  prepared  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  pursuant  to  section  1215  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA) 
which  reads,  in  part,  as  follows: 

Before  the  end  of  the  1-year  period 
beginning  on  the  date  of  the  enactment  of  this 
Act,  each  appropriate  Federal  banking 
agency  (as  deflned  in  section  3(q)  of  the 
Federal  Deposit  Insurance  Act)  shall 
establish  uniform  accounting  standards  to  be 
used  for  determining  the  capital  ratios  of  all 
federally  insured  depository  institutions  and 
other  regulatory  purposes.  Each  such  agency 
shall  report  annually  to  the  Chairman  and 
ranking  minority  member  of  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs  of 
the  Senate  and  the  Chairman  and  ranking 
minority  member  of  the  Committee  on 
Banking.  Finance  and  Urban  Affairs  of  the 
House  of  Representatives  any  differences 
between  the  capital  standard  used  by  such 
agency  and  capital  standards  used  by  any 
other  such  agency.  Each  report  shall  contain 
an  explanation  of  the  reasons  for  any 
discrepancy  in  such  capital  standards,  and 
shall  be  published  in  the  Federal  Register. 

This  introduction  is  followed  by  a 
discussion  of  the  capital  and  underlying 
accounting  and  reporting  standards 
employed  by  the  FDIC  as  well  as  the 
two  other  federal  banking  agencies,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  and  the  Office  of 
the  Comptroller  of  the  Currency  (OCC), 
and  the  federal  thrift  supervisor,  the 
Office  of  Thrift  Supervision  (OTS). 
Appendix  One  lists  the  differences  in 
the  capital  standards  among  the  FDIC, 
FRB,  OCC  and  OTS  as  well  as  the 
reasons  for  these  discrepancies. 


Appendix  Two  contains  the  differences 
in  accounting  and  reporting  standards 
among  the  banking  and  thrift  agencies. 

Capital  Standards 

The  three  banking  agencies  have 
implemented  a  common  regulatory 
framework  that  sets  forth  two  minimum 
capital  standards — a  minimum  leverage 
capital  requirement  and  a  minimum  risk- 
based  capital  requirement.  In  addition  to 
common  minimum  standards,  the 
defmitions  of  capital  used  by  the 
banking  agencies  have  generally  been 
consistent  with  the  exception  of  certain 
differences  in  the  treatment  of  intangible 
assets. 

The  leverage  and  risk-based  capital 
requirements  only  represent  minimum 
standards  and  the  FDIC  generally 
expects  banks  that  it  supervises  to 
maintain  capital  levels  well  above  these 
minimums,  particularly  banks  that  are 
expanding  or  experiencing  unusual  or 
high  levels  of  risk. 

Leverage  Capital  Requirement 

Ever  since  1985,  the  banking  agencies 
have  employed  a  capital  requirement 
that  establishes  a  minimum  ratio  of 
capital  as  a  percent  of  total  assets 
(leverage  ratio).  This  leverage  capital 
framework  initially  required  banks  to 
maintain  a  level  of  primary  capital  equal 
to  at  least  5.5  percent  of  total  assets  and 
total  capital  of  at  least  6  percent. 
However,  in  February  1991,  the  FDIC 
adopted  a  revised  minimum  leverage 
capital  requirement  for  state 
nonmember  banks. 

The  FDIC's  revised  leverage  capital 
rule,  which  became  effective  April  10, 
1991,  replaces  the  primary  and  total 
capital  defmitions  with  a  single,  more 
narrow  definition  of  capital  that  is 
based  solely  on  Tier  1  (or  core)  capital. 
Among  the  items  excluded  from  the 
more  narrow  defmition  is  the  bank's 
allowance  for  loan  and  lease  losses.  In 
most  instances,  a  bank's  Tier  1  capital  is 
equal  to  the  amount  of  common  equity 
capital  minus  certain  intangible  assets 
such  as  goodwill.  Under  the  revised  rule, 
the  most  highly-rated  banks  in  terms  of 
safe  and  sound  operation  (i.e.,  those 
rated  a  composite  "1"  under  the  CAMEL 
system  used  by  the  three  federal 
banking  agencies]  that  are  not 
anticipating  or  experiencing  significant 
growth  are  required  to  meet  a  minimum 
Tier  1  leverage  capital  ratio  of  at  least  3 
percent.  All  other  state  nonmember 
banks  are  required  to  meet  a  minimum 
Tier  1  leverage  capital  ratio  of  at  least 
100  to  200  basis  points  above  the  3 
percent  level — that  is,  an  absolute 
minimum  leverage  ratio  of  at  least  4 
percent. 
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During  the  second  half  of  1990.  similar 
leverage  capital  requirements  were 
adopted  by  the  OCC  for  national  banks 
and  by  the  FRB  for  state  member  banks 
and  bank  holding  companies.  The  OCC 
and  FRB  leverage  ratio  requirements 
also  set  forth  a  minimum  Tier  1  leverage 
capital  ratio  for  the  most  highly-rated 
banks  of  3  percent  and  an  additional 
cushion  of  100  to  200  basis  points  for  all 
other  institutions. 

As  initially  required  by  FIRREA.  the 
OTS  adopted  in  1989  a  1.5  percent 
tangible  and  a  3  percent  core  capital  to 
total  assets  leverage  standard.  However. 
consistent  with  FIRREA.  the  OTS  also 
has  proposed  revisions  to  its  existing  3 
percent  core  leverage  capital 
requirement  for  savings  associations  so 
that  its  minimum  leverage  capital 
standard  will  be  at  least  as  stringent  as 
the  revised  leverage  capital  requirement 
that  the  OCC  now  applies  to  national 
banks.  In  addition,  although  goodwill  is 
generally  deducted  in  calculating  a 
savings  association's  tangible  and  core 
capital  levels,  the  OTS  allows  limited 
amounts  of  grandfathered  "qualifying 
supervisory  goodwill"  to  be  included  in 
the  calculation  of  core  capital  during  a 
five-year  phase-out  period  that  expires 
on  January  1, 1995. 

Risk-Based  Capital  Requirement 

In  1989,  the  banking  agencies  adopted 
a  risk-based  capital  framework  based 
upon  the  July  1988  Capital  Accord 
developed  by  the  Basle  Supervisors' 
Committee  and  endorsed  by  the  central 
bank  governors  of  the  G-10  countries. 
Under  the  risk-based  capital  framework, 
banks  are  currently  expected  to  meet  a 
minimum  ratio  of  total'qualifying  capital 
to  risk-weighted  assets  of  7.25  percent. 
Effective  at  year-end  1992,  this  minimum 
risk-based  capital  ratio  will  be  raised  to 
8  percent,  of  which  at  least  one-half  (or 
four  percentage  points]  must  be 
comprised  of  Tier  1  capital. 

In  addition  to  identical  ratios,  the  risk- 
based  framework  implemented  by  the 
banking  agencies  generally  includes  a 
common  definition  of  capital  and  a 
uniform  system  of  risk  weights  and 
categories.  Nevertheless,  some  technical 
differences  in  language  and 
interpretation  exist  among  the  agencies' 
nsk-based  capital  guidelines.  As 
required  by  FIRREA.  the  OTS  also 
adopted  in  1989  a  risk-based  capital 
standard  for  savings  associations  that 
generally  parallels  the  risk-based 
standards  of  the  banking  agencies  but 
which  is  different  in  some  respects. 

The  di^erences  in  the  capital 
standards  among  the  banking  agencies 
and  between  the  banking  agencies  and 
the  OTS  are  set  forth  in  Appendix  One. 
In  addition  to  the  leverage  capital  ratio 


difference  mentioned  above,  the  major 
differences  between  the  capital 
standards  of  the  banking  agencies  on 
the  one  hand  and  the  OTS  on  the  other 
include  the  capital  treatment  for 
subsidiaries,  intangible  assets,  and 
assets  sold  with  recourse.  The  staffs  of 
the  banking  agencies  and  the  OTS  meet 
regularly  to  address  differences  and 
inconsistencies  in  their  respective 
capital  standards. 

Accounting  and  Reporting  Standards 

Over  the  years,  the  banking  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC).  have  developed 
uniform  Reports  of  Condition  and 
Income  (Call  Reports]  for  all  commercial 
banks  and  FDIC-supervised  savings 
banks.  The  reporting  standards  followed 
by  the  banking  agencies  are 
substantially  consistent  with  generally 
accepted  accounting  principles  (GAAP] 
as  they  are  applied  by  commercial 
banks.  The  uniform  Call  Report  serves 
as  the  basis  for  calculating  risk-based 
capital  and  leverage  ratios,  as  well  as 
being  used  for  other  regulatory 
purposes.  Thus,  differences  in 
accounting  and  reporting  standards  do 
not  exist  among  commercial  banks  and 
FDIC-supervised  savings  banks. 

OTS  requires  each  thrift  institution  to 
file  the  Thrift  Financial  Report  (TFR). 
which  is  consistent  with  GAAP  as  it  is 
applied  by  thrifts.  However,  the  TFR 
differs  in  material  respects  from  the 
bank  Call  Report.  Certain  of  these 
differences  arise  from  differences  in 
GAAP  as  applied  by  banks  and  thrifts 
and  the  few  areas  in  which  the  banking 
agencies  have  adopted  regulatory 
reporting  standards  at  variance  with 
GAAP,  as  it  is  applied  by  banks. 
However,  there  are  also  significant 
differences  in  the  required  information 
and  its  form  of  presentation  on  the  two 
reports  so  that  the  required  reports  are 
signiHcantly  different. 

Simplification  and  Reduction  of 
Differences  in  Accounting  and 
Reporting  Standards 

The  federal  banking  agencies  and 
OTS  continue  to  study  ways  to  reduce 
differences  in  accounting  and  reporting 
standards  between  the  banking  agencies 
and  OTS  and  between  GAAP  for  banks 
and  thrifts.  In  the  latter  regard,  the  FDIC 
has  requested  the  Financial  Accounting 
Standards  Board  (FASB]  and  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  to  consider 
eliminating  the  differences  in  GAAP  as 
applied  by  thrifts  and  by  banks.  The 
AICPA  has  exposed  a  draft  statement  of 
position  on  accounting  for  foreclosed 
assets,  which  if  adopted,  would 


eliminate  the  current  differences  in 
treatment  under  GAAP  of  these  assets 
by  banks  and  thrifts.  In  addition,  the 
FASB  is  working  on  a  project  on  loan 
impairment,  the  results  of  which  are 
expected  to  apply  equally  to  banks  and 
thrifts.  In  addition,  the  banking  agencies 
continue  to  look  for  ways  in  which  the 
differences  between  the  Call  Report 
standards  and  GAAP  can  be  eliminated, 
consistent  with  the  agencies' 
supervisory  responsibilities. 

At  the  same  time,  the  agencies 
continue  working  toward  the  goal  of 
eliminating  differences  in  reporting  by 
banks  and  thrifts.  The  banking  agencies 
and  OTS  have  been  cooperating  on 
many  accounting  and  reporting 
initiatives  recently,  including  the  Joint 
Statements  of  Policy  dated  March  1. 
1991.  These  statements  provided 
uniform  guidance  that  is  consistent  with 
GAAP  for  the  reporting  of  nonaccrual 
and  restructured  assets.  As  a  result,  all 
four  agencies  now  generally  use  the 
same  definitions  and  interpretations  for 
the  reporting  of  past  due  and  nonaccrual 
assets  for  purposes  of  the  Call  Reports 
and  the  TFR.  In  addition,  the  federal 
banking  agencies  and  OTS  proposed 
uniform  guidance  governing  assets  held 
for  trading  or  for  sale  and  high  risk 
mortgage  derivative  products  and  have 
requested  public  comment  on  the 
supervisory  treatment  of  recourse 
arrangements.  Both  of  these  initiatives 
may  potentially  result  in  rules  that 
would  conform  the  reporting  practices  of 
the  banking  agencies  and  OTS  in  these 
areas. 

Under  the  auspices  of  the  FFIEC's 
Task  Force  on  Supervision,  a  committee 
of  agency  staff  members  from  the  three 
banking  agencies,  OTS,  the  National 
Credit  Union  Administration,  and  the 
Farm  Credit  Administration  (ex  officio) 
has  been  meeting  to  review  the  different 
approaches  each  agency  takes  toward 
the  allowance  for  loan  and  lease  losses 
(ALLL]  and  consider  the  merits  of 
developing  an  interagency  formula  for  a 
minimum  ALLL  for  all  institutions.  As 
one  of  its  initial  recommendations,  the 
committee  suggested  that  the  FFIEC 
authorize  it  to  develop  an  interagency 
policy  on  the  ALLL. 

The  Task  Force  on  Supervision  has 
also  formed  an  interagency  committee  to 
review  the  policies  and  methods  of  real 
estate  valuation  used  by  each  agency. 
The  committee  will  attempt  to  determine 
common  definitions  for  the  terms  used 
and  to  agree  on  examples  of  appropriate 
valuation  methods  of  specific 
commercial  real  estate  projects.  The 
Task  Force  hopes  to  come  to 
interagency  agreement  on  appropriate 
real  estate  valuation  methods. 
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More  uniform  n sporting  by  all 
institutions  is  a  lang-term  goal  of  tiie 
FDIC  and  would  i  ndoubtedly  simplify 
accounting  and  re  sorting  standards  for 
all  depository  ir.si  itutions  in  the  future. 
The  federal  banki^ig  agencies  have  held 
preliminary  discuisions  with  OTS  and 
the  banking  agem  ies  are  prepared  to 
work  to  resolve  d  fferences  between  the 
Call  Report  and  tl  e  Thrift  Financial 
Report.  A  summai  y  of  the  differences  in 
accounting  and  re  lorting  standards  • 
between  the  bank  Call  Report  and  the 
TFR  and  those  int  jrpretations  resolved 
in  the  past  year  ai  e  presented  in 
Appendix  Two. 

Appendix  One — S  uminary  of 
Differences  in  Caj  ital  Standards  Among 
Federal  Banking  a  nd  Thrift  Supervisory 
Agencies 

The  three  feden  1  banking  agencies 
have  substantially  similar  leverage  and 
risk-based  capital  standards.  Most  of 
the  differences  dencribed  below 
represent  inconsis  ;encies  between  the 
capital  standards  i  ised  by  the  banking 
agencies  and  thos(  i  employed  by  the 
OTS. 

In  addition  to  th  ;se  differences  in 
standards,  there  ai  e  differences  arising 
from  certain  statui  Dry  requirements  in 
the  way  the  bankii  tg  agencies  and  OTS 
deal  with  institutit  ns  that  fail  to 
maintain  adequate  levels  of  capital. 
OTS  is  required  b]  law  to  prohibit  the 
asset  growth  of,  aiid  issue  capital 
directives  to,  savii  gs  associations  which 
are  not  in  compliance  with  their 
statutory  requirements.  The  banking 
agencies  are  not  si  ibject  to  these 
statutory  requirements.  However,  the 
banking  agencies,  as  a  matter  of  course, 
generally  take  sim  lar  remedial  action  in 
carrying  out  their  !  upervisory 
responsibilities  wi  ii  respect  to 
institutions  which  "ail  to  meet  their 
capital  requiremer  ts. 

In  general,  the  three  federal  banking 
agencies  have  deducted  goodwill  in 
calculating  bank  rigulatory  capital 
ratios.  The  bankinc  agencies  view  the 
leverage  and  risk-Based  capital 
requirements  as  minimum  standards  and 
most  banking  organizations  are 
expected  to  operate  with  capital  levels 
well  above  the  mii  imums,  particularly 
those  institutions  t  lat  are  expanding  or 
experiencing  unusi  lal  or  high  levels  of 
risk. 


Leverage  Capital  itequirement 

In  1985,  the  thre< 
agencies  established 
percent  primary  capita 
total  capital  levera  ;( 
assets]  standard 
FDIC  substantially 


federal  banking 

a  minimum  5.5 

I  and  6  percent 

;e  (capital-to-total 

If owever.  in  IfliBl,  the 
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leverage  capital  rule.  In  summary,  the 
revised  rule: 

(1)  Replaces  the  primary  and  total 
capital  defmitions  with  a  single, 
narrower  definition  for  leverage  capital 
that  is  based  solely  on  Tier  1  (or  core) 
capital: 

(2)  Establishes  a  minimum  tier  1 
leverage  capital  requirement  of  at  least  3 
percent  for  the  most  highly-rated  banks 
(i.e.,  those  with  a  composite  CAMEL 
rating  of  1]  that  are  not  anticipating  or 
experiencing  any  significant  growth  and 
that  meet  certain  other  conditions — all 
other  state  nonmember  banks  need  to 
meet  a  minimum  leverage  capital  ratio 
that  is  at  least  100  to  200  basis  points 
above  this  minimum  (i.e.,  an  absolute 
minimum  leverage  ratio  of  not  less  than 
4  percent); 

(3)  Provides  that  state  nonmember 
banks  with  capital  levels  below  the 
minimum  leverage  capital  requirement 
will  be  deemed  to  be  engaging  in  an 
unsafe  or  unsound  practice  unless  they 
have  submitted,  and  are  in  compliance 
with,  a  capital  plan  approved  by  the 
FDIC; 

(4)  Replaces  the  previous  3  percent 
leverage  test,  which  was  based  on 
primary  capital,  for  determining  when  a 
depository  institution  is  in  an  unsafe  or 
unsound  condition  pursuant  to  section 
8(a)  of  the  Federal  Deposit  Insurance 
Act,  with  a  new  2  percent  "unsafe  or 
unsound  condition"  leverage  test  based 
solely  on  Tier  1  capital;  and 

(5)  Adds  to  part  325  a  number  of 
references  concerning  certain 
supervisory  responsibilities  imposed  on 
the  FDIC  by  FIRREA  for  determining  the 
safety  and  soundness  and  capital 
adequacy  of  savings  associations. 

The  FDIC's  revised  leverage  capital 
regulation  became  effective  April  10, 

1991.  The  revised  minimum  leverage 
capital  ratio  requirements  (i.e.,  the  3 
percent  minimum  for  the  most  highly- 
rated  banks  and  an  additional  cushion 
of  at  least  100  to  200  basis  points  for  all 
other  instihitions)  is  similar  to  the 
revised  minimum  leverage  standards 
that  were  adopted  by  the  OCC  and  the 
FRB  in  the  second  half  of  1990. 

The  OTS  has  a  three  percent  core 
capital  and  a  1.5  percent  tangible  capital 
leverage  requirement  for  savings 
associations.  Goodwill  is  generally 
deducted  in  calculating  a  savings 
association's  tangible  and  core  capital 
levels.  However,  limited  amounts  of 
"qualifying  supervisory  goodwill" 
acquired  on  or  before  April  12, 1989,  can 
be  included  in  the  calculation  of  core 
capital  during  a  five-year  phase-out 
period.  For  periods  prior  to  January  1, 

1992,  the  amount  of  qualifying 
supervisory  goodwill  included  in  the 


calculation  of  core  capital  cannot 
exceed  1.5  percentage  points  (i.e.,  one- 
half  of  the  minimum  3  percent  leverage 
ratio  requirement).  This  allowable  level 
phases  down  to  zero,  effective  January 
1, 1995. 

Consistent  with  the  requirements  of 
FIRREA,  the  OTS  is  in  the  process  of 
revising  its  leverage  standard  for 
savings  associations  so  that  its 
minimum  leverage  standard  will  be  at 
least  as  stringent  as  the  revised  leverage 
standard  that  OCC  applies  to  national 
banks. 

Risk-Based  Capital  Requirement 

In  1989,  the  three  federal  banking 
agencies  adopted  risk-based  capital 
standards  consistent  with  the  July  1988 
Basle  Accord.  These  standards  require 
minimum  risk-based  capital  (Tier  1  plus 
Tier  2)  for  all  banking  oganizations 
equal  to  7.25  percent  of  risk-adjusted 
assets  as  of  year-end  1990  and  8  percent 
as  of  year-end  1992.  Risk-adjusted 
assets  are  calculated  by  assigning  risk 
weights  of  0,  20,  SO  and  100  percent  to 
broad  categories  of  assets  and  off- 
balance  sheet  items  based  upon  their 
relative  credit  risks.  As  is  the  case  with 
leverage  ratios,  the  banking  agencies 
view  the  risk-based  requirement  as  a 
minimum  ratio.  Under  the  auspices  of 
the  Basle  Supervisors'  Committee,  and 
domestically  among  themselves,  U.S. 
bank  regulatory  authorities  are 
attempting  to  develop  ways  of 
quantifying  the  risks  associated  with 
changes  in  interest  rates,  equity 
investments,  traded  debt  securities,  and 
foreign  exchange  activities  to 
supplement  the  basic  risk-based  capital 
framework. 

OTS  has  adopted  a  risk-based  capital 
standard  which,  in  many  respects,  is 
similar  to  the  framework  adopted  by  the 
banking  agencies.  The  OTS  standard 
currently  requires  a  minimum  risk-based 
capital  ratio  equal  to  7.2  percent  of  risk- 
adjusted  assets  and  this  percentage  is 
slated  to  increase  to  8  percent  by  year- 
end  1992.  OTS  has  also  issued  a 
proposal  for  incorporating  an  additional 
element  for  interest  rate  risk  into  its 
risk-based  capital  requirement 

Equity  Investments 

To  the  extent  that  commercial  banks 
and  FDIC-supervised  savings  banks  are 
allowed  to  invest  in  equity  securities 
under  apphcable  federal  or  state  law, 
such  investments  are  assigned  to  the  100 
percent  risk-weight  category,  for  risk- 
based  capital  purposes,  by  all  three  of 
the  federal  banking  agencies. 

The  OTS  risk -based  capital  standards 
require  that  thrift  institutions  deduct 
equity  investments  from  capital  over  a 
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five-year  phase-in  period,  which  ends  on 
luly  1, 1994. 

FSLIC/FDIC-Covered  Assets 

The  federal  banking  agencies 
generally  place  FSUC/FDIC-covered 
assets  (assets  subject  to  guarantee 
arrangements  by  the  FSLIC  or  FDIC)  in 
the  20  percent  risk-weight  category. 
However,  the  banking  agencies  have 
permitted  limited  exceptions  on  a  case- 
by-case  basis  in  sieveral  large  bank 
assistance  transactions. 

The  OTS  places  these  assets  in  the 
zero  percent  risk-weight  category. 

Repossessed  Assets  and  Assets  More 
Than  90  Days  Past  Due 

The  federal  banking  agencies  require 
that  foreclosed  real  estate  be  written 
down  to  fair  value  (see  appendix  2, 
"Specific  Valuation  Allowances  for,  and 
Charge-Offs  of.  Troubled  Real  Estate 
Loans  not  in  Foreclosure"  and 
"Valuation  of  Foreclosed  Real  Estate" 
for  further  details]  and  assigned  to  the 
100  percent  risk  weight  category.  Assets 
90  days  or  more  past  due,  including 
mortgages  on  1  to  4  family  residential 
properties,  are  assigned  to  the  100 
percent  risk  weight  category.  Consistent 
with  the  Basle  framework,  the  100 
percent  risk  weight  category  is  the 
highest  risk  category  under  the  risk- 
based  capital  guidelines  of  the  banking 
agencies.  However,  the  volume  of  these 
items  is  a  subjective  factor  used  in 
determining  how  much  capital  over  the 
minimum  may  be  necessary. 

The  OTS  has  created  a  200  percent 
risk-weight  category  to  which 
repossessed  assets  and  assets  more  than 
90  days  past  due  are  assigned.  An 
exception  exists  for  1  to  4  family    • 
residential  property  mortgages  piore 
than  90  days  past  due.  which  are 
assigned  to  the  100  percent  risk  weight 
category. 

Limitation  on  Subordinated  Debt  and 
Limited  Life  Preferred  Stock 

The  federal  banking  agencies  hmit 
subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated 
as  part  of  Tier  2  capital  to  an  amount 
not  to  exceed  50  percent  of  Tier  1 
capital.  In  addition,  all  maturing  capital 
instruments  must  be  discounted  by  20 
percent  each  year  of  the  five  years 
before  maturity.  The  banking  agencies 
adopted  this  approach  in  order  to 
emphasize  equity  versus  debt  in  the 
assessment  of  capital  adequacy. 

The  OTS  has  no  limitation  on  the  ratio 
of  maturing  capital  instruments  as  part 
of  Tier  2.  Also,  for  all  maturing 
instruments  issued  on  or  after  November 
7, 1989  (those  issued  before  are 
grandfathered  with  respect  to  the 


discounting  requirement],  thrifts  have 
the  option  of  using  either  (a]  the 
discounting  approach  used  by  the 
banking  regulators,  or  (b)  an  approach 
which  allows  for  the  full  inclusion  of  all 
such  instruments  provided  that  the 
amount  maturing  in  any  one  year  does 
not  exceed  20  percent  of  the  thrift's  total 
capital. 

Subsidiaries 

The  federal  banking  agencies 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization.  The  purpose  of  this 
practice  is  to  assure  that  capital 
requirements  are  related  to  all  of  the 
risks  to  which  the  bank  is  exposed.  For 
subsidiaries  which  are  not  consolidated 
on  a  line-for-line  basis,  their  balance 
sheets  may  be  consolidated  on  a  pro- 
rata basis,  bank  investments  in  such 
subsidiaries  may  be  deducted  entirely 
from  capital,  or  the  investments  may  be 
risk-weighted  at  100  percent  depending 
upon  the  circumstances.  For  example, 
the  FDIC  deducts  investments  in,  and 
unsecured  advances  to,  securities 
subsidiaries  of  state  nonmember  banks 
established  pursuant  to  §  337.4  of  the 
FDIC  regulations.  Similarly,  in 
accordance  with  S  325.5(f)  of  the  FDIC 
regulations,  investments  in  and 
extensions  of  credit  to  certain  mortgage 
banking  subsidiaries  are  also  deducted 
in  computing  the  parent  bank's  capital. 
These  options,  with  respect  to  the 
consolidation  or  "separate 
capitalization"  of  subsidiaries  for  the 
purpose  of  determining  the  capital 
adequacy  of  the  parent  organization, 
provide  the  banking  agencies  with  the 
flexibility  necessary  to  ensure  that 
adequate  capital  is  being  provided 
commensurate  with  the  actual  risks 
involved.  Such  flexibility  is  essential  to 
ensure  a  realistic  assessment  of  an 
institution's  capital  adequacy. 

Under  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  engaged  in 
those  activities  that  are  permissible  for 
national  banks  and  subsidiaries  engaged 
in  "impermissible"  activities  for  national 
banks.  Subsidiaries  of  thrift  institutions 
that  engage  only  in  permissible 
activities  are  consolidated  on  a  line-for- 
line  basis,  if  majority-owned,  and  on  a 
pro  rata  basis,  if  ownership  is  between  5 
percent  and  50  percent.  As  a  general 
rule,  investments  in,  including  loans  to, 
subsidiaries  that  engage  in 
impermissible  activities  are  deducted  in 
determining  the  capital  adequacy  of  the 
parent.  However,  for  subsidiaries  which 
were  engaged  in  impermissible  activities 
prior  to  April  12, 1989,  investments  in, 
including  loans  to,  such  subsidiaries  that 
were  outstanding  as  of  that  date  are 


gamdfathered  and  will  be  phased-out  of 
capital  over  a  five-year  transition  period 
that  expires  on  July  1, 1994.  During  this 
transition  period,  investments  in 
subsidiaries  engaged  in  impermissible 
activities  which  have  not  been  phased 
out  of  capital  are  to  be  consolidated  on 
a  pro  rata  basis. 

Qualifying  Multi family  Mortgage  Loans 

The  banking  agencies  place 
multifamily  residential  mortgage  loans 
(five  units  or  more]  in  the  100  percent 
risk-weight  category  along  with  most 
other  commercial  loans  since  the  risks 
in  both  assets  are  similar. 

The  OTS  allows  certain  multifamily 
residential  mortgage  loans  (e.g.,  those 
secured  by  buildings  with  5-36  units,  a 
maximum  80  percent  loan  to  value  ratio, 
and  80  percent  occupancy  rate]  to 
qualify  for  the  50  percent  risk-weight 
category. 

Nonresidential  Construction  and  Land 
Loans 

The  banking  agencies  assign  loans  for 
real  estate  development  and 
construction  purposes  to  the  100  percent 
risk  weight  category. 

OTS  generally  assigns  these  loans  to 
the  same  100  percent  risk  category. 
However,  if  the  amount  of  the  loan 
exceeds  80  percent  of  the  fair  value  of 
the  property,  the  excess  portion  is 
deducted  from  capital  in  accordance 
with  the  same  five-year  phase-in 
arrangement  as  described  above  for 
"Equity  Investments." 

Mortgage-Backed  Securities  (MBS) 

The  federal  banking  agencies,  in 
general,  place  privately-issued  MBS  in 
either  the  50  percent  or  100  percent  risk- 
weight  category,  depending  upon  the 
appropriate  risk  category  of  the 
underlying  assets.  However,  privately- 
issued  MBS,  collateralized  by 
government  agency  or  government- 
sponsored  agency  securities,  are 
generally  assigned  to  the  20  percent  risk 
weight  category. 

The  OTS  assigns  privately-issued 
high-quality  mortgage-related  securities 
(also  known  as  "SMMEA"  securities)  to 
the  20  percent  risk  weight  category. 
These  are,  generally,  privately-issued 
MBS  with  AA  or  better  investment 
ratings. 

At  the  same  time,  the  banking 
agencies  and  the  OTS  automatically 
assign  to  the  100  percent  risk  weight 
category  certain  mortgage-backed 
securities,  including  interest-only  strips, 
residuals,  and  similar  instruhients  that 
can  absorb  more  than  their  pro  rata 
share  of  loss.  The  FDIC,  in  conjunction 
with  the  other  banking  agencies  and  the 
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OTS,  is  in  the  proQess  of  developing 
more  specific  guidfince  as  to  the  types  of 
"high  risk"  mortgage-backed  securities 
that  meet  this  definition. 

Intangible  Assets 

The  banking  age  ncies  do  not  allow 
goodwill  to  be  included  in  capital  for 
commercial  banksiand  FDIC-supervised 
savings  banks.       I 

Pursuant  to  FIRREA.  the  OTS  allows 
"qualifying  supervisory  goodwill" 
acquired  on  or  before  April  12, 1989,  to 
be  included  as  parit  of  core  capital 
through  year-end  i994.  Supervisory 
goodwill  is  goodwill  acquired  in  an 
acquisition  where  the  fair  value  of  the 
assets  was  less  than  the  fair  value  of  the 
liabilities  at  the  acquisition  date  or 
goodwill  acquired  |n  the  acquisition  of  a 
problem  institutiort.  However,  in 
accordance  with  F  !RIl£A  and  Section 
18(n)  of  the  Federa  I  Deposit  Insurance 
Act,  goodwill  acquired  after  April  12, 
1989.  cannot  be  in(  luded  in  calculating 
regulatory  capital  inder  the  OTS  capital 
rules.  This  explicit  prohibition  against 
recognizing  goodwill  also  applies  to  the 
three  federal  bank  ng  agencies  and  the 
Capital  rules  they  |ave  adopted  for 
banking  organizat^ns. 

The  banicing  agdncies  and  the  OTS 
require  that  all  other  intangible  assets 
must  meet  a  three-part  test  which  covers 
the  reliability  of  c4^sh  flows,  the 
existence  of  activd  and  liquid  markets, 
and  the  separability  of  the  intangible 
asset  from  the  bulk  of  the  institution's 
other  assets  in  order  to  be  eligible  for 
inclusion  in  capita  . 

The  OCC  also  ir  iposes  a  limit  of  25 
percent  of  Tier  1  ciipital  on  the  amount 
of  qualifying  intangible  assets,  including 
purchased  mortgaj  e  servicing  rights, 
which  can  be  inch  ded  in  the  risk-based 
capital  calculation 

The  FRB  expecti  banks  to  avoid  an 
overreliance  on  any  intangible  assets, 
including  purchase  d  mortgage  servicing 
rights,  within  capil  al.  In  addition  to 
excluding  goodwil ,  the  FRB  gives  close 
scrutiny  to  any  other  intangible  assets 
exceeding  25  percgnt  of  Tier  1  capital, 
and  generally  would  expect  intangibles 
not  to  exceed  this  hreshold. 
Furthermore,  the  F  RB  deducts  all 
intangible  assets  fi  om  a  banking 
organization's  cap  tal  on  a  case-by-case 
basis  whenever  thit  organization  is 
undertaking  expansion,  engaging  in  new 
activities,  or  expemencing  unusual  risks. 

Currently,  the  FDIC  generally  deducts 
all  intangible  assejs.  except  for 
purchased  mortgage  servicing  rights,  in 
calculating  the  leverage  and  risk-based 
capital  ratios  of  b{  nks  and  FDIC- 
supervised  savingi  i  banks.  Further, 
effective  January  1 0, 1991,  the  FDIC 
limits  the  amount  >f  purchased  mortgage 
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servicing  rights  that  state  nonmember 
banks  may  include  in  their  capital 
calculations  to  no  more  than  50  percent 
of  core  capital.  In  addition,  the  FDIC 
rule  sets  forth  additional  criteria  for  the 
valuation  and  recording  of  these 
intangible  assets,  the  grandfathering  of 
existing  purchased  mortagage  servicing 
rights,  and  an  exemption  for  purchased 
servicing  rights  held  in  a  separately 
captialized  mortgage  banking 
subsidiary. 

Furthermore,  in  accordance  with 
FIRREA  and  section  5(t](4)(C)  of  the 
revised  Home  Owner's  Loan  Act  of  1933, 
the  FDIC's  decision  in  this  matter  also 
will  affect  OTS-supervised  savings 
institutions.  In  this  regard,  the  FDIC's 
rule  directly  limits  the  amount  of 
purchased  mortgage  servicing  rights  that 
savings  associations  can  include  in 
tangible  capital  under  the  OTS  capital 
rules  to  no  more  than  100  percent  of 
tangible  capital.  Also,  the  OTS  has 
proposed  a  revision  to  its  capital 
standards  that  would  additionally  limit 
the  amount  of  purchased  mortagage 
servicing  rights  that  savings 
associations  can  recognize  in  core 
capital  for  leverage  and  risk-based 
capital  purposes  to  no  more  than  the  "50 
percent  of  core  capital"  limit  that  the 
FDIC  already  applies  to  its  state 
nonmember  banks.  In  addition,  as 
required  by  FIRREA,  and  consistent 
with  the  FDIC  rule,  the  OTS  permits 
thrift  institutions  to  include  only  90 
percent  of  the  fair  market  value  of 
purchased  mortgage  servicing  rights  in 
the  calculation  of  the  tangible  capital, 
core  (leverage)  capital  and  risk-based 
capital  ratios. 

Under  the  OTS  rule,  the  amount  of 
any  other  identifiable  intangible  assets 
that  meet  a  qualifying  three-part  test  can 
only  be  included  in  core  capital  for 
leverage  and  risk-based  capital 
purposes  up  to  a  limit  of  25  percent  of 
core  capital. 

Assets  Sold  with  Recourse 

As  a  general  rule,  the  banking 
agencies  require  full  leverage  an  risk- 
based  capital  charges  on  asset  sold  with 
recourse,  even  when  the  recourse  is 
limited.  The  exceptions  to  this  rule  (for 
leverage  capital  purposes  only]  pertain 
to  pools  of  1  to  4  family  residential 
mortgages  and  to  certain  farm  mortgage 
loans  (see  Appendix  2,  "Sales  of  Assets 
With  Recourse"  for  further  details). 

For  risk-based  capital  purposes,  the 
OTS  limits  the  capital  required  on  assets 
sold  with  limited  recourse  to  the  lesser 
of  the  amount  of  recourse  or  the  actual 
amount  of  capital  that  would  otherwise 
be  required  against  tha-i  assets,  i.e.,  the 
normal  capital  charge. 


Some  securitized  asset  arrangements 
involve  the  issuance  of  senior  and 
subordinated  classes  of  securities. 
When  a  bank  originates  such  a 
transaction  and  retains  a  subordinated 
piece,  the  banking  agencies  require  that 
capital  be  maintained  against  the  entire 
amount  of  the  asset  pool.  When  a  bank 
acquires  a  subordinated  security  in  a 
pool  of  assets  that  it  did  not  originate, 
the  banking  agencies  assign  the 
investment  in  the  subordinated  piece  to 
the  100  percent  risk  weight  category. 

OTS  requires  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool  in  both  of  the  situations 
described  in  the  preceding  paragraph. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  when  the  servicer  is  required  to 
absorb  credit  losses  on  the  assets  being 
serviced. 

In  1990,  the  federal  bank  and  thrift 
supervisory  agencies,  under  the  auspices 
of  the  Federal  Financial  Institutions 
Examination  Council,  issued  for  public 
comment  a  fact-finding  paper  pertaining 
to  the  entire  range  of  issues  pertaining 
to  recourse  arrangements.  These  issues 
include  the  definition  of  "recourse"  and 
the  appropriate  reporting  and  capital 
treatments  to  be  applied  to  recourse 
arrangements,  including  so-called 
recourse  servicing  arrangements  and 
limited  recourse.  The  objective  of  this 
effort  is  to  develop  appropriate  and 
uniform  treatment  of  recourse 
arrangements  for  capital  adequacy, 
other  regulatory,  and  reporting  purposes. 
The  comments  received  were  very 
extensive  and  generaly  illustrated  the 
extreme  complexity  of  the  subject.  In 
view  of  the  project's  significance  and 
complexity,  the  FFIEC  in  December  1990 
decided  to  narrow  the  scope  of  the 
initial  phase  of  the  recourse  project  to 
credit-related  risks,  including  the 
appropriate  treatment  of  credit-relatea 
recourse  arrangements  that  involve 
limited  recourse  or  that  support  a  third 
party's  assets. 

Agricultural  Loan  Loss  Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  may  defer  and  amortize  losses 
incurred  on  agricultural  loans  between 
January  1, 1984  and  December  31, 1991. 
The  unamortized  portion  of  any  losses 
are  included  as  an  element  of  "Tier  2 
capital  under  the  FDIC's  risk-based 
capital  framework.  The  program  also 
applies  to  losses  incurred  between 
January  1, 1983  and  December  31. 1991. 
as  a  result  of  reappraisals  and  sales  of 
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agricultural  other  real  estate  owned  and 
agricultural  personal  property.  Thrifts 
are  not  eligible  to  participate  in  the 
agricultural  loan  loss  amortization 
program  established  by  this  statute. 

Treatment  of  Junior  Liens  on  One  to 
Four  Family  Properties 

In  some  cases,  a  bank  may  make  two 
loans  on  a  single  residential  property, 
one  loan  secured  by  a  first  lien,  the 
other  by  a  second  line.  The  FDIC  and 
FRB  view  these  two  transactions  as  a 
single  loan  for  purposes  of  determining 
whether  the  loan  secured  by  the  Hrst 
lien  has  been  prudently  underwritten. 
The  loan  secured  by  the  First  lien  could 
be  assigned  to  the  100  percent  risk 
weight  category,  if,  in  the  aggregate,  the 
two  loans  exceeded  a  prudent  loan-to- 
value  ratio.  In  such  a  situation,  the  loan 
secured  by  the  first  lien  would  not 
qualify  for  the  50  percent  risk  weight. 
This  approach  is  intended  to  avoid 
possible  circumvention  of  the  capital 
requirement  and  capture  the  risks 
associated  with  the  combined 
transactions. 

The  OCC  and  OTS  generally  assign 
the  loan  secured  by  the  first  lien  to  the 
50  percent  risk  weight  category  and  the 
loan  secured  by  the  second  lien  to  the 
100  percent  risk  weight  category. 

Phase-in  Requirements 

The  banking  agencies,  consistent  with 
the  Basle  Accord,  have  adopted 
transition  rules  for  a  two  year  period 
beginning  December  31, 1990.  During 
this  period,  banks  will  be  required  to 
maintain  at  least  7.25  percent  risk-based 
,  capital,  and  may  take  advantage  of 
certain  transitional  rules.  For  example, 
up  to  10  percent  of  Tier  1  capital  can  be 
comprised  of  Tier  2  capital  elements 
through  the  end  of  1992.  On  December 
31, 1992,  the  transition  rules  expire  and 
all  banks  must  maintain  at  least  8 
percent  risk-based  capital. 

OTS  was  required  by  statute  to 
implement  its  risk-based  capital 
guidehnes  by  December  7, 1989.  FIRREA 
also  provides  for  a  different  set  of 
transition  rules  than  those  afforded 
banks,  although  the  ultimate  date  for  full 
implementation  is  approximately  the 
same.  Thrifts  are  required  to  maintain  80 
percent  of  the  8  percent  risk-based 
capital  standard  from  December  7, 1989 
to  December  7, 1990;  90  percent  from 
December  31, 1990  to  December  30, 1992; 
and  100  percent  thereafter. 

Pledged  Deposits  and  Nonwithdrawable 
Accounts 

Instruments  such  as  pledged  deposits, 
nonwithdrawable  accounts,  income 
capital  certificate  (ICCs),  and  mutual 
capital  certificates  (MCQb)  do  not  exist 


in  the  banking  industry  and  are  not 
included  in  the  capital  guidelines  of  the 
banking  agencies. 

The  capital  guidelines  of  OTS  permit 
thrift  institutions  to  include  pledged 
deposits  and  nonwithdrawable  accounts 
that  meet  OTS  criteria  as  well  as  ICCs 
and  MCCs  as  capital. 

Mutual  Funds 

Rather  than  looking  to  a  mutual  fund's 
actual  holdings,  the  banking  agencies 
assign  all  of  a  bank's  holdings  in  a 
mutual  fund  to  the  risk  category 
appropriate  to  the  highest  risk  asset  that 
a  particular  mutual  fund  is  permitted  to 
hold  under  its  operating  rules.  Thus,  the 
banking  agencies  take  into  account  the 
maximum  degree  of  risk  to  which  a  bank 
may  be  exposed  when  investing  in  a 
mutual  fund  because  the  composition 
and  risk  characteristics  of  its  future 
holdings  cannot  be  known  in  advance. 

OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fund  is  actually  holding  at  a 
particular  time.  In  addition,  OTS 
guidelines  also  permit  investments  in 
mutual  funds  to  be  allocated  on  a  pro- 
rata basis  in  a  manner  consistent  with 
the  actual  composition  of  the  mutual 
fund. 

Appendix  Two — Summary  of 
Differences  in  Reporting  Standards 
Among  Federal  Banldng  and  Thrift 
Supervisory  Agencies 

Under  the  Federal  Financial 
Institutions  Examination  Council,  the 
three  federal  banking  agencies  have 
developed  uniform  reporting  standards 
for  commercial  banks  which  are  used  in 
the  preparation  of  the  Reports  of 
Condition  and  Income  (Call  Report).  The 
FDIC  has  also  applied  these  uniform 
Call  Report  standards  to  savings  banks 
under  its  supervision.  The  income 
statement  and  balance  sheet  accounts 
presented  in  the  Call  Report  are  used  by 
the  federal  bank  supervisory  agencies 
for  off-site  monitoring  of  the  capital 
adequacy  of  banks  and  for  other 
regulatory,  supervisory,  surveillance, 
analytical,  and  general  statistical 
purposes.  The  reporting  standards  set 
forth  for  the  Call  Report  are  based 
almost  entirely  on  generally  accepted 
accounting  principles  (GAAP)  for  banks, 
and,  as  a  matter  of  policy,  deviate  only 
in  those  instances  where  statutory 
requirements  or  overriding  supervisory 
concerns  warrant  a  departure  from 
GAAP.  Thus,  insofar  as  the  federal 
banking  agencies  are  concerned, 
uniform  accounting  standards  for 
regulatory  and  supervisory  purposes 
have  been  established. 

The  OTS  has  developed  and 
maint&ins  its  own  separate  reporting 


scheme  for  the  thrift  institutions  under 
its  supervision.  The  reporting  form  used 
by  savings  institutions,  known  as  the 
Thrift  Financial  Report  (TFR),  is  based 
on  GAAP  as  applied  by  thrifts,  which 
differs  in  some  respects  from  GAAP  for 
banks. 

Specific  Valuation  Allowances  for.  and 
Charge-off  of  Troubled  Real  Estate 
Loans  not  in  Foreclosure 

The  banking  agenices  generally 
consider  real  estate  loans  which  lack 
acceptable  cash  flow  or  other  ready 
sources  of  repayment,  other  than  the 
collateral,  as  "collateral  dependent." 
When  a  real  estate  loan  is  considered  to 
be  collateral  dependent  and  the  fair 
value  of  the  collateral  has  declined 
below  the  loan  balance,  charge-off  or 
the  establishment  of  a  specific  valuation 
allowance  is  made  to  reduce  the  value 
of  the  loan  to  the  fair  value  of  the 
collateral.  Fair  value  is  generally 
determined  by  a  current  appraisal.  The 
banking  agencies  believe  that  this 
approach  accurately  reflects  the  amount 
of  recovery  a  financial  institution  is 
likely  to  receive  if  it  is  forced  to 
foreclose  on  the  underlying  collateral. 
This  approach,  followed  by  the  banking 
agencies,  is  basically  consistent  with 
GAAP  for  banks. 

OTS  generally  requires  specific 
valuation  allowances  for  troubled  real 
estate  loans  based  on  the  estimated  net 
realizable  value  (NRV)  of  the  collateral. 
NRV  represents  the  estimated  future 
sales  price  reduced  by  certain  expenses 
and  direct  holding  costs,  including  the 
cost  of  capital.  Thus,  NRV  is  based  on 
the  expected  cash  flows  derived  from 
the  property  discounted  by  the 
institution's  cost  of  capital.  NRV 
generally  exceeds  fair  value.  This 
difference  is  attributable  to  differences 
in  GAAP  as  practiced  by  banking 
organizations  and  thrifts. 

OTS  has  recently  informed  the 
banking  agencies  that  it  will  propose  a 
new  policy  for  the  valuation  of  troubled 
assets  that  will  focus  on  the  use  of  fair 
value  rather  than  the  NRV  of  the 
collateral.  The  policy  will  be 
substantially  similar  to  the  banking 
agencies'  policy 

General  Valuation  Allowances  for 
Troubled  Real  Estate  Loans 

The  banking  agencies  expect  an 
institution's  general  valuation  allowance 
to  be  sufficient  to  cover  an  estimate  of 
inherent  losses  on  all  loans  in  the 
portfolio,  including  the  remaining 
balances  of  individual  loans  which  have 
been  partially  charged-off  (or  where 
permitted,  for  which  specific  valuation 
allowances  have  been  established).  The 
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banking  agenciesibelieve  that  this 
approach  appropriately  reflects  the  risk 
of  additional  loss  from  error  in  ihe 
specific  loss  estin  lates.  The  general 
valuation  allowat  ce  required  for 
banking  organiza  ions  by  the  banking 
agencies  and  und  ;r  GAAP  are  basically 
consistent. 

Like  the  bankint  regulators.  OTS  now 
expects  the  generfil  valuation  allowance 
losses  to  be  sufficient 
to  cover  estimated  losses  inherent  in  all 
loans  in  the  portfc  lio,  including  the 
remaining  balanc(  s  of  individual  loans 
where  a  loss  classification  has  been 
provided 

Valuation  of  Fore  -.losed  Real  Estate 
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Standby  Comnn'tm  ents 

The  banking  agencies,  as  a  general 
rule,  do  not  permit  the  deferral  of  losses 
on  futures,  forwara,  and  standby 
contracts  whether  ar  not  they  are  used 
for  hedging  purpos  js.  All  charges  in 
market  value  of  ful  ures  and  forward 
contracts  are  repo:  ted  in  current  period 
income,  and  stand  »y  contracts  must  be 
reported  at  the  low  er  of  cost  or  market 
value.  The  bankinj  agencies  adopted 
this  reporting  stani  ard  as  a  supervisory 
policy  prior  to  the  ;  doption  of  FASB 
Statement  No.  80,  i  i^hich  permits  hedge 
or  loss  deferral  accounting  under  certain 
circumstances.  Ho  vever.  hedge 
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accounting  in  accordance  with  FASB 
Statement  No.  80  is  permitted  by  the 
banking  agencies  for  futures  and 
forward  contracts  used  in  mortgage 
banking  operations. 

OTS  practice  is  to  follow  FASB 
Statement  No.  80  for  futures  contracts. 
In  accordance  with  this  statement,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 
related  to  the  accounting  for  the  hedged 
item.  Changes  in  the  market  value  of  the 
futures  contract  are  recognized  in 
income  when  the  effects  of  related 
changes  in  the  price  or  interest  rate  of 
the  hedged  item  are  recognized.  Such 
reporting  can  result  in  deferred  losses 
which  would  be  reflected  as  assets  on 
the  thrift's  balance  sheet  in  accordance 
with  GAAP. 

Excess  Servicing  Fees 

As  a  general  rule,  the  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservation  treatment.  Excess 
servicing  arises  when  loans  are  sold 
with  servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  a 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  residential 
mortgages  for  which  the  banking 
agencies'  approach  is  consistent  with 
FASB  Statement  No.  65,  excess  servicing 
fee  income  in  banks  must  be  reported  as 
realized  over  the  life  of  the  transferred 
asset. 

In  contrast,  OTS  allows  the  present 
value  of  the  future  excess  servicing  fee 
to  be  treated  as  an  adjustment  to  the 
sales  price  for  purposes  of  recognizing 
gain  or  loss  on  the  sale.  This  approach  is 
consistent  with  FASB  Statement  No.  65. 

In-Substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  report  the  institution's 
defeasance  of  their  liabilities  in 
accordance  with  FASB  Statement  No. 
76.  Defeasance  involves  a  debtor 
irrevocably  placing  risk-free  monetary 
assets  in  a  trust  established  solely  for 
satisfying  the  debt.  In  order  to  qualify 
for  this  treatment,  the  possibility  that 
the  debtor  will  be  required  to  make 
further  payments  on  the  debt,  beyond 
the  funds  placed  in  the  trust,  must  be 
remote.  With  defeasance,  the  debt  is 
netted  against  the  assets  placed  in  the 
trust,  a  gain  or  loss  results  in  the  current 
period,  and  both  the  assets  placed  in  the 
trust  and  the  liability  are  removed  from 
the  balance  sheet.  However,  for  Call 
Report  purposes,  banks  must  continue  to 
report  defeased  debt  as  a  liability  and 
the  securities  contributed  to  the  trust 
must  continue  to  be  reported  as  assets. 
No  netting  is  permitted,  nor  is  any 
recognition  of  gains  or  losses  on  the 


transaction  allowed.  The  banking 
agencies  have  not  adopted  FASB 
Statement  No.  76  because  of  uncertainty 
regarding  the  irrevocability  of  trusts 
established  for  defeasance  purposes. 
Furthermore,  defeasance  would  not 
relieve  the  bank  of  its  contractual 
obligation  to  pay  depositors  or  other 
creditors. 

OTS  practice  is  to  follow  FASB 
Statement  No.  76. 

Sales  of  Assets  with  Recourse 

In  accordance  with  FASB  Statement 
No.  77,  a  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
The  transferor  surrenders  control  of  the 
future  economic  benefits,  (2)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  recourse 
provisions. 

The  practice  of  the  banking  agencies 
is  generally  to  allow  commercial  banks 
to  report  transfers  of  receivables  with 
recourse  as  sales  only  when  the 
transferring  institution:  (1)  Retains  no 
risk  of  loss  from  the  assets  transferred, 
and  (2)  has  no  obligation  for  the 
payment  of  principal  or  interest  on  the 
assets  transferred.  As  a  result,  virtually 
no  transfers  of  assets  with  recourse  can 
be  reported  as  sales.  However,  this  rule 
has  not  historically  applied  to  the 
transfer  of  1  to  4  family  or  agricultural 
mortgage  loans  under  any  one  of  the 
Government  programs  (GNMA,  FNMA, 
FHIMC  and  Farmer  Mac).  Transfers  of 
mortgages  under  these  programs  are 
treated  as  sales  for  Call  Report 
purposes.  Furthermore,  private  transfers 
of  mortgages  are  also  reported  as  sales 
if  the  transferring  institution  retains  only 
an  insignificant  risk  of  loss  on  the  assets 
transferred.  However,  under  the  risk- 
based  capital  framework,  the  seller's 
obligation  under  any  recourse  provision 
resulting  from  transfers  of  mortgage 
loans  under  the  Government  programs 
or  in  private  transfers  that  quali^  as 
sales  is  viewed  as  an  off-balance  sheet 
exposure  that  will  be  assigned  a  100 
percent  conversion  factor.  Thus,  for  risk- 
based  capital  purposes,  capital  is 
generally  required  to  be  held  for  any 
recourse  obligation  associated  with  such 
transactions. 

OTS  policy  is  to  follow  FASB 
Statement  No.  77.  However,  in  the 
calculation  of  risk-based  capital  under 
OTS  guidelines,  off-balance  sheet 
recourse  obligations  are  converted  at 
100  percent.  This  effectively  negates  the 
sale  treatment  recognized  on  a  GAAP 
basis  for  risk-based  capital  purposes, 
but  not  for  leverage  capital  purposes. 
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Dated  at  Washington,  DC,  this  28th  day  of 
August,  1991. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinaon, 
Executive  Secretary. 
(FR  Doc.  91-21510  Filed  9-&-91  8:45  am) 

■lUJNQ  COM  •714-«1^ 

FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  July  2-3, 
1991 

In  accordance  with  S  217,5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
■Open  Market  Committee  at  its  meeting 
held  on  July  2-3, 1991.  >  The  Directive 
was  issued  to  the  Federal  Reserve  Bank 
of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  that  economic  activity  has  begun  to 
recover  from  the  recent  recession.  The 
unemployment  rate  rose  to  6.9  percent  in 
May,  but  total  nonfarm  payroll  employment 
edged  up  and  the  average  workweek  posted  a 
sizable  gain.  Manufacturing  output  has  risen 
in  recent  months,  led  by  appreciable 
increases  in  assemblies  of  motor  vehicles. 
Consumer  spending  has  been  bolstered  in 
part  by  an  upturn  in  personal  income.  An 
increase  in  orders  points  to  a  Arming  in 
demand  for  business  equipment,  but 
noruvsidential  construction  remains  weak. 
Housing  starts  rose  over  April  iand  May.  The 
nominal  U.S.  merchandise  trade  deficit  in 
April  was  somewhat  below  the  average  rate 
in  the  first  quarter.  Increases  in  consumer 
prices  have  been  small  in  recent  months. 

Most  interest  rates  have  risen  slightly  since 
the  Committee  meeting  on  May  14.  The  trade- 
weighted  value  of  the  dollar  in  terms  of  the 
other  C-10  currencies  increased  substantially 
on  balance  over  the  intermeeting  period. 

M2  grew  at  a  moderate  pace  over  May  and 
]une,  while  M3  changed  little.  For  the  year 
thus  far,  expansion  of  M2  and  M3  has  been  in 
the  middle  portion  of  the  Committee's  ranges. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  Tmancial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  reaffirmed  at  this 
meeting  the  ranges  it  had  established  in 
February  for  growth  of  M2  and  M3  of  2-1/2  to 
6-1/2  percent  and  1  to  5  percent,  respectively, 
measured  from  the  fourth  quarter  of  1990  to 
the  fourth  quarter  of  1991.  The  monitoring 
range  for  growth  of  total  domestic 
nonfinancial  debt  also  was  maintained  at  4- 
1/2  to  8-1/2  percent  for  the  year.  For  1992,  on 
a  tentative  basis,  the  Committee  agreed  to 
use  the  same  ranges  as  in  1991  for  growth  in 
each  of  the  monetary  aggregates  and  debt, 
measured  from  the  fourth  quarter  of  1991  to 


'Copies  of  the  Record  of  policy  actions  of  the 
Committee  for  the  meeting  of  July  2-3. 1991.  are 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System,  Washington,  DC 
20551. 


the  foiirth  quarter  of  1992.  With  regard  to  M3, 
the  Committee  anticipated  that  the  ongoing 
restructuring  of  thrift  depository  institutions 
would  continue  to  depress  the  growth  of  this 
aggregate  relative  to  spending  and  total 
credit.  The  behavior  of  the  monetary 
aggregates  will  continue  to  be  evaluated  in 
the  light  of  progress  toward  price  level 
stability/  movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  Depending  upon  progress 
toward  price  stability,  trends  in  economic 
activity,  the  behavior  of  the  monetary 
aggregates,  and  developments  in  foreign 
exchange  and  domestic  fmancial  markets, 
somewhat  greater  reserve  restraint  or 
somewhat  lesser  reserve  restraint  might  be 
acceptable  in  the  intermeeting  period.  The 
contemplated  reserve  conditions  are 
expected  to  be  consistent  with  growth  of  M2 
and  M3  over  the  period  from  ]une  through 
September  at  annual  rates  of  about  5-1/2  and 
3  percent,  respectively. 

By  order  of  the  Federal  Open  Market 
Committee,  August  30, 1991. 
Normand  Bernard, 

Deputy  Secretary,  Federal  Open  Market 
Committee. 

[FR  Doc  91-21455  Filed  9-6-91;  8:45  am) 

MLUNQ  COOC  SllO-OI-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Public  Meeting  on  Clinical  Practice 
Guidelines  for  Visual  Impairment  Due 
to  Cataracts  In  the  Aging  Eye; 
Republication 

Editorial  Note:  FR  Doc.  91-21038  which  was 
originally  published  at  page  43785  in  the  issue 
of  Wednesday,  September  4, 1991.  In  that 
publication,  the  latter  part  of  the  document 
was  omitted.  The  correction  document  is 
republished  below  in  its  entirety. 

A  public  meeting  will  be  held  on 
clinical  practice  guidelines  for  the 
diagnosis  and  treatment  of  visual 
impairment  due  to  cataracts  in  the  aging 
eye.  The  guidelines  are  under 
development  by  a  panel  of  experts  and 
health  care  consumers,  arranged  for  by 
the  Agency  for  Health  Care  Policy  and 
Research.  A  Notice  announcing  the 
development  of  seven  sets  of  clinical 
practice  guidelines  and  inviting  written 
comments  was  published  in  the  Federal 
Register  on  August  28, 1990  (55  FR 
35185). 

In  addition  to  the  solicitation  of 
written  material  through  the  Federal 
Register,  a  series  of  public  meetings  is 


being  held  to  provide  an  opportunity  for 
interested  parties  to  contribute  relevant 
information  and  comments  concerning 
the  particular  guidelines  under 
development. 

A  public  meeting  to  address 
guidelines  for  visual  impairment  due  to 
cataracts  in  the  aging  eye  will  be  held 
on  September  25,  as  follows: 

September  25, 1991, 9  a.m.  to  Noon— Hyatt 
Regency  Hotel,  2799  Jefferson  Davis 
Highway,  Arlington.  Virginia  22202.  (703) 
418-1234. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239),  enacted  on 
December  19, 1989,  added  a  new  Title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6).  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
enhance  the  quality,  appropriatei\p8s, 
and  effectiveness  of  health  care 
services,  and  access  to  such  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established,  within  AHCPR,  the  Office 
of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office,  AHCPR  is 
arranging  for  the  development  and 
periodic  review  and  updating  of 
clinically  relevant  guidelines  that  may 
be  used  by  physicians,  educators,  other 
health  care  practitioners,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912(d)  of  the  Act  (42  U.S.C. 
299b-l(d))  provides  that  the  first 
guidelines,  standards,  performance 
measures,  and  review  criteria  developed 
should: 

1.  Account  for  a  significant  portion  of 
expenditures  under  the  Medicare 
program,  and  have  a  significant 
variation  in  the  frequency  or  the  type  of 
treatment  provided;  or 

2.  Otherwise  meet  the  needs  and 
priorities  of  the  Medicare  program. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3)  lists  factors  to  be  considered  in 
establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
proposed  guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  significant  variations  among 
chnicians  in  the  particular  services  and 
procedures  untilized  in  making 
diagnoses  and  providing  treatments 
(and  potentially  produce  savings  in 
health  care  expenditures);  and 
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3.  Reduce  clinic  >lly  significant 
variations  in  the  outcomes  of  health  care 
services  and  proa  dures. 

Based  on  the  st«  tutory  criteria, 
consultation  with  he  Health  Care 
Financing  Adminiiitration  (in 
accordance  with  4  Z  U.S.C.  1320b-12). 
studies  conducted  by  the  Institute  of 
Medicine,  availab  lity  of  reliable 
research  data,  anc  a  high  degree  of 
professional  consc  nsus.  the  following 
topics  were  selecti  kI  in  1990  for 
guideline  development: 

1.  Visual  Impair  nent  due  to  Cataract 
in  the  Aging  Eye. 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  HyperpU  sia. 

3.  Urinary  Incon  dnence  in  the  Adult. 

4.  Risk  Assessm  ;nt.  Prevention,  and 
Early  Intervention  in  Management  of 
Pressure  Sores. 

5.  Sickle  Cell  Dii  >ease. 

6.  Management  <  )f  Acute  Post- 
Operative  Pain. 

7.  Diagnosis  anc  Treatment  of 
Depressed  Outpat  ents  in  the  Primary 
Care  Setting. 

In  1991  the  folio  ving  five  new  topics 
have  been  selecte(  I  for  guideline 
development  by  pi  inels  of  experts  and 
health  care  consul  jers: 

1.  Management  uf  Cancer-Related 
Pain. 

2.  Treatment  of  I  Jtage  II  and  Greater 
Pressure  Ulcers. 

3.  AIDS  and  Hr\  Infection. 

4.  Low  Back  Diajrders. 

5.  Development  of  Quality 
Determinants  of  Mammography. 

To  ensure  the  development  of 
guidelines,  AHCPK,  acting  through  the 
Forum,  has  arranged  for  panels  of 
experts  and  consulners  in  the  above 
listed  topics,  who  will  develop  the 
specific  guidelines,  Panel 
responsibilities  include  determination  of 
the  scope  of  the  guidelines,  assessment 
of  the  available  sdentific  evidence  and 
clinical  consensus^  and  conducting  peer 
review  and  pilot  ri  (view  of  drafts  of  the 
guidelines. 

Thus  far.  pubhc  meetings  of  panels  to 
solict  information  and  comments  from 
interested  parties  lave  been  held  with 
respect  to  benign  ]  irostatic  hyperplasia, 
depression.  mana|  ement  of  post- 
operative pain,  pn  ssure  ulcers,  urinary 
incontinence,  and  cataracts. 

Arrangemeats  for  Beptfimber  25  Public 
Meeting  on  Visual  Impaiiment  Due  to 
Cataracts  in  The  Aging  Eye 

Representatives  of  organizations  and 
other  individuals  ^re  invited  to  provide 
relevant  written  dbcuments  and 
information  and  Make  a  brief  (5  minutes 
or  less)  oral  stateiient  to  the  panel. 
Health  Systems  R(  search.  Inc.  (HSR), 
the  organization  v  hich  provides 


logistical  and  technical  support  to  the 
panels,  is  making  the  administrative 
arrangements  for  this  public  meeting  on 
behalf  of  the  panel.  Individuals  and 
representatives  who  would  like  to 
attend  should  register  with  HSR  at  the 
address  set  out  below  by  September  19 
and  indicate  whether  they  plan  to  make 
an  oral  statement.  Those  wishing  to 
make  oral  statements  and  provide 
written  comments  and  information  must 
also  submit  copies  of  these  to  HSR  by 
September  19.  If  more  requests  to  make 
oral  statements  are  received  than  can  be 
accommodated  between  9  a.m.  and  noon 
on  September  25,  the  chair  person  will 
allocate  speaking  time  in  a  manner 
which  ensures,  to  the  extent  possible, 
that  a  range  of  views  of  health  care 
professionals  and  providers,  health  care 
consumers,  and  product  and 
pharmaceutical  manufacturers  is 
presented.  Those  who  cannot  be 
allocated  their  requested  speaking  time 
because  of  time  constraints  can  be 
assured  that  their  written  comments  will 
be  considered  by  the  panel  in 
developing  the  guidelines. 

Registration  should  be  made  with  and 
written  materials  submitted  to:  Health 
Systems  Research.  Inc..  Attn:  Jean 
Slutsky,  1001  Connecticut  Avenue,  NW., 
suite  719,  Washington,  DC  20036,  Phone: 
202-628-5100,  Fax:  202-728-9469. 

Dated:  August  28,  1991. 
Linda  K.  Demlo, 
Acting  Administrator 
[FR  Doa  21038  Filed  9-3-91;  8:45amJ 

BILUNQ  COOE  1S0MI1-M 


Alcohol,  Drug  Abuse,  and  Mental 
Heattti  Administration 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meetings 

Pursuant  to  Pubhc  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  October  1991. 

The  initial  review  groups  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  portions  of 
these  meetings  will  be  closed  to  the 
public  and  determined  by  the 
Administrator,  ADAMHA.  in 
accordance  with  5  U.S.C.  552b(c){6)  and 
5  U.S.C.  app.  2  10(d). 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner. 
NIAAA  Committee  Management 
Officer,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration, 
Parklawn  Building,  room  16C-20.  5600 
Fishers  Lane.  Rockville,  MD  20657 
(Telephone:  301-443-4375). 


Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Neuroscience  and 

Behavior  Subobmmittee  of  the  Alcohol 

BiomedicpH^lesearch  Review 

Commitfee. 
Meeting  Dates:  October  2-4. 1991. 
Place:  Hyatt  Regency  Bethesda,  One 

Bethesda  Metro  Center,  Bethesda,  MD 

20814. 
Open:  October  2,  9  a.m.-ll  a.m. 
Closed:  Otherwise. 
Contact:  Antonio  Noronha,  Ph.D.,  rm. 

16C-20,  Parklawn  Bldg.,  Phone  (301) 

443-4375. 
Committee  Name:  Clinical  and 

Treatment  Subcommittee  of  the 

Alcohol  Psychosocial  Research 

Review  Committee. 
Meeting  Dates:  October  9-11, 1991. 
Place:  The  River  Inn.  924  25th  Street. 

NW..  Washington,  DC  20037. 
Open:  October  9, 9  a.m.-10  a.m. 
Closed:  Otherwise. 
Contact:  Thomas  D.  Sevy,  M.S.W.,  rm. 

16C-28,  Parklawn  Bldg.,  Phone  (301) 

443-6106. 
Committee  Name:  Epidemiology  and 

Prevention  Subcommittee  of  the 

Alcohol  Psychosocial  Research 

Review  Committee. 
Meeting  Dates:  October  16-18, 1991. 
Place:  The  River  Irm,  924  25th  Street, 

NW.,  Washmgton,  DC  20037. 
Open:  October  16,  9  a.m.-lO  a.m. 
Closed:  Otherwise. 
Contact:  Lenore  S.  Radloff.  rm.  16C-26, 

Parklawn  Bldg..  Phone  (301)  443-6106. 
Committee  Name:  Biochemistry, 

Physiology,  and  Medicine 

Subcommittee  of  the  Alcohol 

Biomedical  Research  Review 

Committee. 
Meeting  Dates:  October  21-22, 1991. 
Place:  Hyatt  Regency  Bethesda,  One 

Bethesda  Metro  Center,  Bethesda,  MD 

20814. 
Open:  October  21.  9  a.m.-10:15  a.m. 
Closed:  Otherwise. 
Contact  Ronald  F.  Suddendorf,  Ph.D.. 

rm.  16C-26.  Parklawn  Bldg..  Phone 

(301)  443-«10& 

Dated:  September  4. 1991. 
Peggy  W.  Cockrill. 

Committee  Management  Officer.  Alcohol. 
Drug  A  buse.  and  Mental  Health 
Administration. 
(FR  Doc.  91-21485  Filed  9-6-01:  8:45  am| 
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National  Institute  on  Drug  Abuse; 
Meetings 

Pursuant  to  Public  Law  92-483.  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  on  Drug  Abuse  for  October 
1991. 

The  initial  review  groups  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  portions  of 
these  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADAMHA.  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2 10(d). 

The  Extramural  Science  Advisory 
Board  will  include  discussions  of  the 
recent  plan  for  ADAMHA 
reorganization,  the  NIH  Strategic  Plan; 
the  guidelines  for  drug  abuse  research 
with  human  subjects,  the  delineation  of 
areas  of  expertise  between  drug  abuse 
research  and  research  carried  out  by 
other  Institutes,  and  the  topic  area  of 
steroid  research.  This  meeting  will  be 
open;  however,  attendance  by  the  public 
will  be  limited  to  space  available. 

Summaries  of  the  meetings  and 
rosters  of  the  committee  members  may 
be  obtained  from:  Ms.  Camilla  L. 
Holland,  NIDA  Committee  Management 
Officer,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration, 
Parklawn  Building,  room  10-42,  5600 
Fishers  Lane,  Rockville,  MD  20857 
(Telephone:  301/443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Biochemistry 

Research  Subcommittee,  Drug  Abuse 

Biomedical  Research  Review 

Committee. 
Meeting  Date:  October  15-17. 1991. 
Place:  Holiday  Inn  Crowne  Plaza.  1750 

Rockville  Pike.  Rockville,  Maryland 

20852. 
Open:  October  15,  8:30  a.m.  to  9  a.m. 
Closed:  Otherwise. 
Contact:  Rita  Liu,  Ph.D.,  room  10-42, 

Parklawn  Building,  Telephone  (301) 

443-2620. 
Committee  Name:  Pharmacology  I 

Research  Subcommittee,  Drug  Abuse 

Biomedical  Research  Review 

Committee. 
Meeting  Date:  October  15-18, 1991. 
Place:  Holiday  Inn  Crowne  Plaza.  1750 

Rockville  Pike,  Rockville,  Maryland 

20852. 
Open:  October  15,  8:30  a.m.  to  9  a.m. 
Closed:  Otherwise. 
Contact:  Syed  Husain.  Ph.D..  room  10- 

42.  Parklawn  Building.  Telephone 

(301)  443-2620. 
Committee  Name:  Pharmacology  II 

Research  Subcommittee,  Drug  Abuse 


Biomedical  Research  Review 

Committee. 
Meeting  Date:  October  15-17. 1991. 
Place:  Holiday  Inn  Crowne  Plaza.  1750 

Rockville  Pike.  Rockville.  Maryland 

20852. 
Open:  October  15.  8:30  a.m.  to  9  a.m. 
Closed:  Otherwise. 
Contact:  Gamil  Debbas.  Ph.D..  room  10- 

42.  Parklawn  Building.  Telephone 

(301)  443-2620. 
Committee  Name:  Drug  Abuse  Clinical 

and  Behavioral  Research  Review 

Committee. 
Meeting  Date:  October  15-18, 1991. 
Place:  Holiday  Inn  Crowne  Plaza,  1750 

Rockville  Pike,  Rockville,  Maryland 

20852. 
Open:  October  15.  9  a.m.  to  9:30  a.m. 
Closed:  Otherwise. 
Contact:  Daniel  L  Mintz,  room  10-22. 

Parklawn  Building,  Telephone  (301) 

443-9042. 
Committee  Name:  Drug  Abuse 

Epidemiology  end  Prevention 

Research  Review  Committee. 
Meeting  Date:  October  1&-18, 1991. 
Place:  Holiday  Irm  Crowne  Plaza,  1750 

Rockville  Pike,  Rockville,  Maryland 

20852. 
Open:  October  15. 9  a.m.  to  9:30  a.m. 
Closed:  Otherwise. 
Contact-  Raquel  Crider.  Ph.D.,  room  10- 

22.  Parklawn  Building,  Telephone 

(301)  443-9042. 
Committee  Name:  Extramural  Science 

Advisory  Board,  NIDA. 
Meeting  Date:  October  8, 1991. 
Place:  Bethesda  Marriott  Hotel.  5151 

Pooks  Hill  Road,  Bethesda,  MD  20814. 
Open:  October  8,  9  a.m.  to  5  p.m. 
Contact-  Jacqueline  P.  Downing,  room 

lOA-55.  Parklawn  Building,  Telephone 

(301)  443-1056. 

Dated:  September  4, 1991. 
PeSSy  W.  CockiUl. 

Committee  Management  Officer.  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[PR  Doc.  91-21486  Filed  9-6-91;  8:45  am) 
BILUNO  COOC  4160-20-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

Workshop  To  Develop  a  Standardized 
Neurobehaviorai  Testing  Battery  for 
Use  in  Environmental  Healtti  Field 
Studies:  Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Emory  University  School  of  Public 
Health  announce  the  following  meeting. 

Name:  Workshop  to  Develop  a 
Standardized  Neurobehaviorai  Testing 
Battery  for  Use  in  Environmental  Health 
Field  Studies. 


Times  and  Dates:  12  noon.6:30  p.m.. 
September  11, 1991;  6:30  a.m.-S:30  p.m.. 
September  12, 1991;  8:30  a.m.-4:45  p.m.. 
September  13, 1991. 

Place:  Days  Hotel  Atlanta  at  Lenox,  3377 
Peachtree  Road.  NE.  Atlanta,  Georgia  30328. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  To  obtain  input  from  individual 
participants  which  will  enable  ATSDR  to 
develop  a  standardized  neurobehaviorai 
testing  battery  for  use  in  environmental 
health  field  studies. 

Matters  to  fee  considered:  Participants  will 
discuss  possible  methods  and  strategies  for 
use  in  determining  whether  neurobehaviorai 
effects  are  associated  with  environmental 
chemical  exposures. 

Contact  Person  for  More  Information: 
Joyce  Smith,  Division  of  Health  Studies, 
ATSDR  (MS  E31).  1600  Clifton  Road,  NE., 
Atlanta.  Georgia  30333.  Telephone  (404)  639- 
0550  or  (FTS)  236-0550. 

Dated:  September  4, 1991. 
Qvin  Ililysr. 

Associate  Director  for  Policy  Coordination. 
(FR  Doc.  91-21586  Filed  9-6-91;  8:45  am) 
MLUNQ  COOC  41«0-70-lt 


Food  and  Drug  Administration 
[Docket  No.  91N-03S21 

Chelsea  Laboratories,  Inc^  Proi^osai 
To  Withdraw  Approval  of  Abbreviated 
New  Drug  Applications;  Opportunity 
for  a  Hearing 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
withdraw  approval  of  12  abbreviated 
new  drug  applications  (ANDA's)  held  by 
Chelsea  Laboratories,  Inc.  (Chelsea).  896 
Orlando  Ave.,  West  Hempstead,  NY 
11442.  The  bases  for  the  proposed 
withdrawals  are  (1)  that  the  applications 
contain  untrue  statements  of  material 
fact;  (2)  that  new  evidence  of  clinical 
experience  not  contained  in  the 
applications  or  not  available  until  after 
the  applications  were  approved, 
evaluated  together  with  the  evidence 
available  when  the  applications  were 
approved,  shows  that  the  drugs  are  not 
shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  applications  were  approved; 
and  (3)  that  based  upon  new  information 
evaluated  together  with  the  evidence 
available  when  the  applications  were 
approved,  there  is  a  lack  of  substantial 
evidence  that  the  drugs  will  have  the 
effect  they  purport  or  are  represented  to 
have  under  the  conditions  of  use 
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prescribed,  recomi  nended.  or  su^ested 
in  their  labeling. 
DATES:  Written  requests  for  a  hearing  by 
October  9, 1991;  d;  ita  and  information  in 
support  of  the  hea  ing  request  due  by 
November  8, 1991. 
ADDRESSES:  A  req  jest  for  hearing, 
supporting  data,  a|id  other  comments 
should  be  identified  with  Docket  No. 
91N-0352  and  subfiitted  to  the  Dockets 
Management  Brai^h  (HFA-305).  rm.  1- 
23,  Food  and  DnigjAdiministration,  12420 
Parklawn  Dr.,  Roc|cville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 


Harry  T.  Schiller, 

Evaluation  and  Re 

Food  and  Drug  Ac 

Fishers  Lane,  Roc 

295-8041. 

SUPPLEMENTARY  IMFORMATION: 


inter  for  Drug 
larch  (HFD-366): 
linistration,  5600 
iville,  MD  20857.  301- 


Background 

Chelsea  holds  tli  e  following  approved 
ANDA's: 

ANDA  70-285  fct  Tolazamide  Tablets 
100  milligrams  (mg  I.  ANDA  70-286  for 


250  mg,  and  ANDA 
kide  Tablets  500  mg, 
I  Upjohn's  Tolinase 

rug  under  section 
sral  Food,  Drug,  and 
act)  (21  U.S.C 


Tolazamide  Tablet 
70-287  for  Tolazar 
generic  versions  ol 
Tablets  (the  listed  j 
505{j)(6)  of  the  Fee 
Cosmetic  Act  (the  | 
355(j)(6))). 

ANDA  70-568  f*  Trazodone 
hydrochloride  Tablets  50  mg  and  ANDA 
70-569  for  Trazodone  hydrochloride 
Tablets  100  mg.  generic  versions  of 
Mead  Johnson's  Desyrel  Tablets  (the 
listed  drug). 

Ibuprofen  Tablets 
iersion  of  Upjohn's 

•  Propoxyphene 
id  Acetaminophen 


ANDA  70-605  fo 
200  mg.  a  generic 
Motrin  (the  listed  > 

ANDA  71-336  fo 
Napsylate  50  mg  a^ 


325  mg  Tablets,  an|d  ANDA  71-337  for 
Propoxyphene  Nabsylate  100  mg  and 


Acetaminophen 
versions  of  Lilly's 
(the  listed  drug) 
ANDA  71-384  f( 

and  Amitriptyline 


I  mg  Tablets,  generic 
)arvocet-N  Tablets 


Perphenazine  2  mg 
ydrochloride  10  mg 
Tablets,  ANDA  7l4-385  for  Perphenazine 
2  mg  and  Amitriptjrline  Hydrochloride 
25  mg  Tablets.  ANpA  71-386  for 
Perphenazine  4  mg  and  Amitriptyline 
Hydrochloride  10  ihg  Tablets,  ANDA  71- 
387  for  Perphenazine  4  mg  and 
Amitriptyline  Hyd  ochloride  25  mg 
Tablets,  generic  v(  rsions  of  Merck 
Sharp  &  Dohmes Triavil Tablets  (the 
listed  drug). 

In  support  of  approval  of  the  ANDA's 
listed  above,  Cheh  ea  submitted 
information  to  sho  m  that  its  products 
are  bioequivalent  o  the  relevant  listed 
drugs.  This  information  consisted  of  in 
vivo  bioequivalen($e  studies  or  in  vitro 
dissolution  studied  and  other 


information  supporting  a  waiver  of  in 
vivo  bioequivalence  studies. 

This  information  was  critical  to  the 
approval  of  Chelsea's  products.  The 
listed  drugs  were  approved  based  on, 
among  other  things,  safety  studies  and 
adequate  and  well-controlled  clinical 
efficacy  studies  showing  that  the 
products  are  safe  for  their  intended  uses 
and  have  the  effects  claimed  for  them. 
Chelsea's  generic  versions  of  the  listed 
drugs  were  approved  without  the 
submission  of  such  studies.  Instead, 
Chelsea's  products  were  approved 
based  on  findings  that  the  products  were 
bioequivalent  to  the  Hsted  drugs.  These 
findings  of  bioequivalence  are  necessary 
to  support  the  conclusion  that  Chelsea's 
products  will  be  therapeutically 
equivalent  to  the  listed  drugs. 

In  addition  to  the  bioequivalerM:e 
data,  Chelsea  submitted  to  each  ANDA 
dissolution  data,  batch  production 
records,  analytical  data  (assay,  content 
uniformity),  and  stability  data.  These 
data  and  information  were  also 
necessary  for  approval  FDA  used  the 
dissolution  data  to  assess  the 
comparability  of  Chelsea's  products  and 
the  listed  drugs,  and  to  establish 
appropriate  dissolution  specifications 
for  future,  commercial  batches  of 
Chelsea's  products.  The  dissolution 
specifications  help  provide  assurance 
that  Chelsea's  commercial  batches 
remain  bioequivalent  to  the  listed  drugs. 

The  batch  production  records  are 
significant  because  they  characterize  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture, 
processing,  and  packing  of  Chelsea's 
products  shown  to  be  bioequivalent  to 
the  listed  drugs.  In  general,  these  same 
methods,  facilities,  and  controls  must  be 
applied  to  the  production  of  Chelsea's 
commercial  batches  to  provide 
assurance  that  the  products  remain 
bioequivalent  to  the  listed  drugs. 

The  analytical  data  must  demonstrate 
that  Chelsea's  products  meet  required 
specifications  and  help  provide 
assurance  that  the  methods  used  in,  and 
the  facilities  and  controls  used  for,  the 
manufacture,  processing,  and  packaging 
of  the  drugs  are  adequate  to  preserve 
their  identity,  strength,  quality,  and 
purity. 

The  stability  data  help  provide 
assurance  that  Chelsea's  products  will 
retain  their  physical,  chemical,  and 
bioequivalence  characteristics 
throughout  their  labeled  shelflife. 

For  each  of  the  ANDA's  listed  above, 
Chelsea  manufactured  one  or  more  pilot 
batches  of  product  in  order  to  conduct 
the  tests  necessary  for  approval. 
Chelsea  submitted  to  FDA  copies  of  the 
batch  production  records  for  the  pilot 
batches.  These  copies  were  purported  to 


be  copies  of  the  original  batch 
production  records  retained  by  the  firm. 

Between  August  23, 1989,  and  October 
5, 1980,  FDA  conducted  an  inspection  at 
Chelsea's  Inwood,  NY  manufacturing 
facility  as  a  part  of  the  agency's  ongoing 
evaluation  of  the  generic  drug  industry. 
The  findings  of  that  inspection  and 
subsequent  investigation  provided 
sufficient  justification  for  the  agency  to 
change  the  therapeutic  equivalence 
evaluation  code  for  nine  Chelsea 
products  from  therapeutically  equivalent 
to  not  shown  to  be  therapeutically 
equivalent.  The  findings  also  resulted  in 
the  agency  issuing  a  notice  in  the 
Federal  Register  of  June  22, 1990  (55  FR 
25712),  proposing  to  withdraw  approval 
of  the  nine  ANDA's  and  offering 
Chelsea  an  opportunity  for  a  hearing  on 
the  proposal. 

In  consideration  of  the  results  of  that 
inspection,  Chelsea  conducted  an 
internal  audit  of  products  for  which 
ANDA's  were  approved  or  pending  and 
submitted  its  findings  to  FDA.  The  audit 
compared  the  purported  original 
handwritten  batch  records  found  at  the    ' 
firm  with  the  rewritten  typed  records 
submitted  to  the  ANDA's.  The  audit 
identified  a  number  of  discrepancies, 
omissions,  and  untrue  statements 
including  (1)  missing  documents  and 
calculations  comprising,  in  some 
ANDA's,  the  entire  blending  record;  (2) 
falsification  of  the  identity  of  the  firm 
that  did  the  color  coating  and  no  clear 
record  of  how  the  color  coating  was 
done;  (3)  in  one  ANDA,  the  omission  of 
color  specification;  (4)  revised 
reconciliation  steps;  (5)  in  one  ANDA,  a 
difference  in  product  shape;  (6)  different 
names  or  initials  of  individuals 
purported  to  have  made  the  batches;  (7) 
different  production  dates;  (8) 
differences  in  or  omissions  from  the 
order  of  mixing  ingredients;  (9)  different 
blending  times;  (10)  different  drying 
temperatures,  different  screen  sizes;  and 
(11)  the  omission  of  blending  start  and 
stop  times  in  the  handwritten  records 
and  the  inclusion  of  start  and  stop  times 
in  records  Chelsea  submitted  in  the 
ANDA's. 

As  a  result  of  its  audit,  Chelsea 
voluntarily  ceased  manufacturing  and 
distributing  the  12  drug  products  listed 
above.  Chelsea  contends,  however,  that 
the  handwritten  batch  records  retained 
in  company  files  are  the  authentic  batch 
records  representing  how  the 
bioequivalency  batches  were  actually 
produced.  Chelsea  also  presented  the 
agency  with  in  vitro  data  and 
information  that  purport  to  show  that 
the  differences  between  the 
manufacturing  procedures  the  firm 
claims  to  have  used  to  produce  the 
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batches  tested  for  bioequivalency  and 
the  manufacturing  procedures  used  by 
the  firm  for  subsequent  production 
batches  are  not  sigaificanL  Chelsea  did 
not,  however,  compare  any  of  its  current 
production  lots  with  the  reference  listed 
drugs. 

After  careful  review  of  Chelsea's 
audit  results,  as  well  as  subsequent 
letters  from  the  firm,  the  agency 
determined  that  there  was  sufficient 
justification  to  withdraw  approval  of 
ANDA's  70-285.  70-288,  70-287,  70-568. 
70-569,  70-605.  71-336,  71-337,  71-384, 
71-385. 71-388.  and  n-387.  FDA  also 
determined  that  there  was  su^icient 
justification  to  change  the  therapeutic 
equivalence  evaluation  code  for  each 
product  from  therapeutically  equivalent 
to  not  shown  to  be  therapeutically 
equivalent.  Chelsea  was  informed  of  the 
agency's  conclusions  in  letters  dated 
September  12, 1990,  and  April  26, 1991. 

Based  upon  information  furnished  by 
Chelsea,  and  meetings  and 
correspondences  with  Chelsea,  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  has 
determined  that  the  ANDA's  Hsted 
below  should  be  withdrawn.  These 
ANDA's  contain  untrue  statements  of 
material  fact.  Moreover,  the  drugs 
covered  by  these  applications  have  not 
been  shown  to  be  safe  and  lack 
substantial  evidence  of  effectiveness.  A 
discussion  of  the  evidence  supporting 
these  determinations  follows: 

ANDA  70-285;  Tolazamide  Tablets 
100  mg.  The  approval  of  ANDA  70-285 
for  Tolazamide  Tablets  100  mg  relied  on 
a  bioequivalence  study  conducted  on 
Chelsea's  Tolazamide  Tablets,  500  mg, 
batch  PD  972.  FDA  waived  the 
requirement  for  an  in  vivo 
bioequivalence  study  on  the  100-mg 
product  because,  at  that  time,  the 
agency  thought  that  an  acceptable 
bioequivalence  study  had  been 
conducted  on  the  500-mg  product,  both 
products  met  acceptable  dissolution 
parameters,  and  both  products  were 
proportionally  similar  in  their  active  and 
inactive  ingredients. 

As  discussed  below,  the  batch  records 
submitted  to  FDA  concerning  batch  PD 
972  used  to  conduct  the  in  vivo 
bioequivalence  study  for  the  500-mg 
product  contained  a  number  of 
discrepancies.  These  discrepancies 
impugn  the  validity  and  integrity  of  the 
bioequivalence  data  on  the  500-mg 
product.  Thus,  the  bioequivalence  of  the 
100-mg  product  is  now  in  question. 

In  addition,  batch  PD  809  was  used  to 
conduct  the  required  dissolution, 
analytical,  and  stability  tests  for  the  100- 
mg  product.  Chelsea's  audit  disclosed 
various  discrepancies  between  the 
records  for  batch  PD  809  at  the  firm  and 


the  records  for  the  batch  submitted  to 
FDA  with  the  ANDA.  The  handwritten 
batch  record  on  file  at  the  firm,  which 
Chelsea  purports  to  be  the  authentic 
batch  record,  differs  from  the  typed 
batch  record  submitted  to  the  ANDA  in 
the  order  of  addition  of  ingredients, 
blending  time,  screen  size,  drying  time 
and  temperature,  omission  of  the  lot 
number  of  water  used,  signatures  of 
personnel  manufacturing  the  batch, 
omission  of  start  and  stop  times,  and 
blend  reconciliation  information. 

ANDA  70-236;  Toiazamide  Tablets 
250  mg.  The  approval  of  ANDA  70-286 
for  Tolazamide  Tablets  250  mg  reUed  on 
a  bioequivalence  study  conducted  on 
Chelsea's  Tolazamide  Tablets,  500  mg. 
batch  PD  972.  FDA  waived  the 
requirement  for  an  in  vivo 
bioequivalence  study  on  the  250-Big 
product  because,  at  that  time,  the 
agency  thought  that  an  acceptable 
bioequivalence  study  had  been 
conducted  on  the  500-mg  product  both 
products  met  acceptable  dissolution 
parameters,  and  both  products  were 
proportionally  similar  in  their  active  and 
inactive  ingredients. 

As  discussed  below,  the  batch  records 
submitted  to  FDA  concerning  batch  H} 
972  used  to  conduct  the  in  vivo 
bioequivalence  study  for  the  SOO-mg 
product  contained  a  number  of 
discrepancies.  These  discrepancies 
impugn  the  validity  and  integrity  of  the 
bioequivalence  data  on  the  500-mg 
product.  Thus,  the  bioequivalence  of  the 
250-mg  product  is  now  in  question. 

In  addition,  batch  PD  971  was  used  to 
conduct  the  required  dissolution, 
analytical,  and  stability  tests  for  the  250- 
mg  product.  Chelsea's  audit  disclosed 
various  discrepancies  between  the 
records  for  batch  PD  971  at  the  firm  and 
the  records  for  the  batch  submitted  to 
FDA  with  the  ANDA.  The  handwritten 
batch  record  on  file  at  the  firm,  which 
Chelsea  purports  to  be  the  authentic 
batch  record,  differs  from  the  typed 
batch  record  submitted  to  the  ANDA  in 
the  order  of  addition  of  ingredients, 
blending  time,  screen  size,  omission  of 
the  lot  number  of  water  used,  signatures 
of  persoimel  manufacturing  the  batch, 
dates  of  granulation,  omission  of  start 
and  stop  times,  and  the  omission  of 
specific  reconciliation  information. 

ANDA  70-287;  Tolazamide  Tablets 
500  mg.  In  support  of  the  approval  of 
ANDA  70-287;  Chelsea  submitted  to 
FDA  batch  production  records  for  batch 
PD  972.  Product  from  this  batch  was 
used  to  conduct  the  required  in  vivo 
bioequivalence  study,  dissolution  tests, 
analytical  tests,  and  stability  tests. 
Chelsea's  audit  disclosed  various 
discrepancies  between  the  records  for 
batch  PD  972  at  the  firm  and  the  records 


for  the  batch  submitted  to  FDA  with  the 
ANDA.  The  handwritten  batch  record 
on  file  at  the  firm,  which  Chelsea 
purports  to  be  the  authentic  batch 
record,  differs  from  the  typed  batch 
record  submitted  to  the  ANDA  in  the 
order  of  addition  of  ingredients, 
blending  time,  screen  size,  omission  of 
the  lot  number  of  water  used,  signatures 
of  personnel  manufacturing  the  batch, 
dates  of  manufacturing,  omission  of 
start  and  stop  times,  and  the  omission  of 
specific  reconciliation  information. 

ANDA  70-568;  Trazodone 
Hydrochloride  Tablets  50  mg.  The 
approval  of  ANDA  70-568  for  Trazodone 
Hydrochloride  Tablets  50  mg  relied  on  a 
bioequivalence  study  conducted  on 
Chelsea's  Tolazamide  Tablets,  100  mg, 
batch  PD  990.  FDA  waived  the 
requirement  for  an  in  vivo 
bioequivalence  study  on  the  50-mg 
product  because,  at  that  time,  die 
agency  thought  that  an  acceptable 
bioequivalence  study  had  been 
conducted  on  the  100-mg  product,  both 
products  met  acceptable  dissolution 
parameters,  and  both  products  were 
proportionally  similar  in  their  active  and 
inactive  ingredients. 

As  discussed  below,  the  batch  records 
submitted  to  FDA  concerning  batch  PD 
990  used  to  conduct  the  in  vivo 
bioequivalence  study  for  the  100-mg 
product  contained  a  number  of 
discrepancies.  These  discrepancies 
impugn  the  validity  and  integrity  of  the 
bioequivalence  data  on  the  100-mg 
product.  Thus,  the  bioequivalence  of  the 
50-mg  product  is  now  in  question. 

In  addition,  batch  PD998  was  used  to 
conduct  the  required  dissolution, 
analytical,  and  stability  tests  for  the  50- 
mg  product  Chelsea's  audit  disclosed 
various  discrepancies  between  the 
records  for  batch  PD  988  at  teh  firm  and 
the  records  for  the  batch  submitted  to 
FDA  with  the  ANDA.  The  handwritten 
batch  record  on  file  at  the  firm,  which 
Chelsea  purports  to  be  the  authentic 
batch  record,  differs  from  the  typed 
batch  record  submitted  to  teh  ANDA  in 
the  number  of  preblends  done,  order  of 
addition  of  ingredients,  blending  time, 
whether  screens  were  used  for  some 
ingredients,  initials  of  personnel 
manufacturing  the  batch,  omission  of 
start  and  stop  times,  and  blend 
reconciliation  information. 

ANDA  70-509;  Trazodone 
Hydrochloride  Tablets  100  mg.  In 
support  of  approval  of  ANDA  70-569. 
Chelsea  submitted  to  FDA  batch 
production  records  for  batch  PD  990. 
Product  from  this  batch  was  used  to 
conduct  the  required  in  vivo 
bioequivalence  study,  dissolution  tets, 
analytical  tests,  and  stability  tests. 
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Chelsea's  audit  diisclosed  various 
discrepancies  between  the  records  for 
batch  PD  990  at  t}^  Tinn  and  the  records 
for  the  batch  subHiitted  to  FDA  with  the 
ANDA.  The  ahndwritten  batch  record 
on  file  at  teh  firm,  which  Chelsea 
purports  to  be  the  authentic  batch 
record,  diners  from  the  typed  batch 
record  submitted  lo  the  ANDA  in  the 
order  of  addition  ml  ingredients, 
blending  time,  whether  screens  were 
used  for  some  ingfedients,  signatures  of 
personnel  manufafcturing  the  batch,  and 
whether  a  preblend  was  done.  In 
addition,  the  handwritten  batch  record 
at  the  Hrm  omits  qn  ingredient  found  in 
the  batch  record  siibmitted  to  teh 
ANDA,  although  (ihelsea  claims  that 
analytical  testing  ^onfirms  that  the 
ingredient  is  preset  in  its  product 

ANDA  70-605:  Ibuprofen  Tablets  200 
mg.  In  support  of  approval  of  ANDA  70- 
605,  Chelsea  submitted  to  FDA  batch 
production  recordf  for  batch  PD  976. 
Product  from  this  batch  was  used  to 
conduct  the  required  in  vivo 
bioequivalence  stijdy,  dissolution  tests, 
analytical  tests,  ai|d  stability  tests. 
Chelsea's  audit  disclosed  various 
discrepancies  betvyeen  the  records  for 
batch  PD  976  at  tek  firm  and  teh  recors 
for  the  batch  subnJitted  to  FDA  with  the 
ANDA.  The  hand\|ritten  batch  record 
on  fiel  at  teh  firm.  Which  Chelsea 
purports  to  be  the  Authentic  batch 
the  typed  batch 
the  ANDA  in 
sen  size,  omission  of 
le  wter  used,  drying 
temperature,  signalures  of  personnel 
manufacturin  the  hatch,  a  start  and  stop 
time,  and  recalculated  reconciliation 
steps. 

Moreover.  Chelsea  submitted 
documents  to  ANDA  70-605  indicating 
that  the  color  coating  of  batch  PD  976 
was  done  by  Chel^a.  The  handwritten 
batch  records,  however,  contain 
documentation  that  the  color  coating 
was  done  by  another  firm  nto  registered 
or  approved  as  a  ciiig  manufacturer. 
Chelsea  has  admitfed  that  batch  PD  976 
was  color  coated  by  the  other  firm. 

In  it  audit.  Chelsea  claims  that  its 
subsequent  produqtion  batches  were 
made  using  the  same  equipment  and 
coating  parameter!  used  by  the  other 
firm.  Because  of  omissions  and  the  lack 
of  comparability  between  the  two  sets 
of  color  coating  records,  FDA  cannot 
determine  the  manufacturing  role  played 
by  Chelsea  personnel,  the  personnel  of 
the  other  firm,  or  even  bhow  the  actual 

ANDA  71-336;  P  -opoxyphene 
Napsylate  50  mg  a,  id  Acetaminophen 
325  mg  Tablets.  The  approval  of  ANDA 
/1-336  for  Propoxy  phene  Napsylate  50 
mg  and  Acetamino  jhen  325  mg  Tablets 
(SO  mg/325  mg  proi  uct)  relied  on  a 


record,  differs  froi 
record  submitted 
specification  of  sc^ 
tlie  lot  number  of  1 


bioequivalence  study  conducted  on 
Chelsea's  Propoxyphene  Napsylate  100   , 
mg  and  Acetaminophen  650  mg  Tablets 
(100  mg/650  mg  product),  batch  PD  1097. 
FDA  waived  the  requirement  for  an  in 
vivo  bioequivalence  study  on  the  50  mg/ 
325  mg  product  because,  at  that  time,  the 
agency  thought  that  an  acceptable 
bioequivalence  study  had  been 
conducted  on  the  100  mg/650  mg 
product,  both  products  met  acceptable 
dissolution  parameters,  and  both 
products  were  proportionally  similar  in 
their  active  and  inactive  ingredients. 

As  discussed  below,  the  batch  records 
submitted  to  FDA  concerning  batch  PD 
1097  used  to  conduct  the  in  vivo 
bioequivalence  study  for  the  100  mg/650 
mg  product  contained  a  number  of 
discrepancies.  These  discrepancies 
impugn  the  validity  and  integrity  of  the 
bioequivalence  data  on  the  100  mg/650 
mg  product.  Thus,  the  bioequivalence  of 
the  50  mg/325  mg  product  is  now  in 
question. 

In  addition,  batch  PD  1094  was  used 
to  conduct  the  required  dissolution, 
analytical,  and  stability  tests  for  the  50 
mg/325  mg  product.  Chelsea's  audit 
disclosed  various  discrepancies 
between  the  records  for  batch  PD  1094 
at  the  firm  and  the  records  for  the  batch 
submitted  to  FDA  with  the  ANDA.  The 
handwritten  batch  record  on  file  at  the 
firm,  which  Chelsea  purports  to  be  the 
authentic  batch  record,  differs  from  the 
typed  batch  record  submitted  to  the 
ANDA  in  the  number  of  ingredients 
weighed  and  checked  and  tablet  shape. 

Although  not  noted  in  Chelsea's  audit, 
Chelsea's  handwritten  batch  record  is 
internally  inconsistent  in  recording  the 
initials  of  the  individuals  who  weighed 
and  checked  the  raw  materials  and  the 
omission,  on  the  weigh-up  record,  of  the 
lot  numbers  of  two  of  the  raw  materials 
weighed.  The  audit  also  neglects  to 
report  that,  in  records  both  submitted  to 
the  ANDA  and  retained  by  the  firm,  the 
tablets  are  said  to  have  been 
compressed  on  August  1, 1985,  and  then, 
after  compression,  transferred  into 
drums  on  July  16, 1985. 

Moreover,  Chelsea  submitted 
documents  to  ANDA  71-336  indicating 
that  the  color  coating  of  batch  PD  1094 
was  done  by  Chelsea.  The  handwritten 
batch  records,  however,  contain 
documentation  that  the  color  coating 
was  done  by  another  firm  not  registered 
or  approved  as  a  drug  manufacturer. 
Chelsea  has  admitted  that  batch  PD  1094 
was  color  coated  by  the  other  firm.  In  its 
audit.  Chelsea  claims  that  its 
subsequent  production  batches  were 
made  using  the  same  equipment  and 
coating  parameters  used  by  the  other 
firm.  Because  of  broad  discrepancies 
and  omissions  and  the  lack  of 


comparability  between  the  two  sets  of 
color  coating  records,  FDA  cannot 
determine  the  manufacturing  role  played 
by  Chelsea  personnel,  the  personnel  of 
the  other  firm,  or  even  how  the  actual 
color  coating  was  done.  Assuming  that 
Chelsea  did  follow  the  other  firm's  color 
coating  practices  for  its  commercial 
batches,  FDA  cannot  be  reassured  by 
the  fact  that  Chelsea  followed 
manufacturing  practices  and  procedures 
that  were  never  approved. 

ANDA  71-337;  Propoxyphene 
Napsylate  100  mg  and  Acetaminophen 
650  mg  Tablets.  In  support  of  approval 
of  ANDA  71-337.  Chelsea  submitted  to 
FDA  batch  production  records  for  batch 
PD  1097.  Product  from  this  batch  was 
used  to  conduct  the  required  in  vivo 
bioequivalence  study,  dissolution  tests, 
analytical  tests,  and  stability  tests. 
Chelsea's  audit  disclosed  various 
discrepancies  between  the  records  for 
batch  PD  1097  at  the  firm  and  the 
records  for  the  batch  submitted  to  FDA 
with  the  ANDA.  The  handwritten  batch 
record  on  file  at  the  firm,  which  Chelsea 
purports  to  be  the  authentic  batch 
record,  differs  from  the  typed  batch 
record  submitted  to  the  ANDA  in  the 
omission  of  information  on  color 
designation  and  the  order  of  addition  of 
ingredients.  Furthermore,  two 
ingredients  listed  in  the  batch  records 
submitted  to  the  ANDA  were  not  listed 
in  the  handwritten  batch  record  found  at 
the  firm.  Chelsea  claims,  however,  that 
they  were  included  in  the  batch  as 
documented  by  the  raw  material  weight 
sheet  and  the  weight  of  the  blend. 
Chelsea  attributes  the  omissions  to  an 
erroneous  standard  operating 
instruction  sheet  that  was  used  in 
making  this  batch  and  the  test  batch  for 
ANDA  71-336. 

Moreover,  Chelsea  submitted 
documents  to  ANDA  71-337  indicating 
that  the  color  coating  of  batch  PD  1097 
was  done  by  Chelsea.  The  handwritten 
batch  records,  however,  contain 
documentation  that  the  color  coating 
was  done  by  another  firm  not  registered 
or  approved  as  a  drug  manufacturer. 
Chelsea  has  admitted  that  batch  PD  1097 
was  color  coated  by  the  other  firm.  In  its 
audit,  Chelsea  claims  that  its 
subsequent  production  batches  were 
made  using  the  same  equipment  and 
coating  parameters  used  by  the  other 
firm.  Because  of  omissions  and  the  lack 
of  comparability  between  the  two  sets 
of  color  coating  records,  FDA  cannot 
determine  the  manufacturing  role  played 
by  Chelsea  personnel,  the  personnel  of 
the  other  firm,  or  even  how  the  actual 
color  coating  was  done.  Assuming  that 
Chelsea  did  follow  the  other  firm's  color 
coating  practices  for  its  commercial 
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production  batches,  FDA  cannot  be 

reassured  by  the  £act  that  Chelsea 
followed  manu^toriag  practices  and 
.  procedures  that  were  never  approved. 

ANDA  71-384:  Perphenazine  2  mg  and 
Aaaitriptyline  Hydrochloride  10  mg 
Tabiets.  The  approval  of  ANDA  71-364 
for  Perphenazine  2  mg  and  Amitriptyline 
Hydrochloride  10  mg  Tablets  (2  mg/lO 
mg  product]  relied  on  a  bioequivalence 
study  conducted  on  Chelsea's 
Perphenazine  4  mg  and  Amitriptyline 
Hydrochloride  25  mg  Tablets  (4  mg/25 
mg  product],  batch  PD  995.  FDA  waived 
the  requirement  for  an  in  vivo 
bioequivalence  study  on  the  2  mg/lO  mg 
product  because,  at  that  time,  the 
agency  thought  that  an  acceptable 
bioequivalence  stBdy  had  been 
conducted  on  the  4  mg/2S  mg  product, 
both  products  met  acceptable 
dissolution  parameters,  and  both 
products  were  proportionally  similar  in 
their  active  and  inactive  ingredients. 

As  discussed  below,  the  batch  records 
submitted  to  FDA  concerning  batch  PD 
995  used  to  conduct  the  in  vivo 
bioequivalence  study  for  the  4  mg/25  mg 
product  contained  a  number  of 
discrepancies.  These  discrepancies 
impugn  the  validity  and  integrity  of  the 
bioequivalence  data  on  the  4  mg/25  mg 
product.  Thus,  the  bioequivalence  of  the 
2  mg/lO  mg  product  is  now  in  question. 

In  addition,  batch  PD  1033  was  used 
to  conduct  the  required  dissolution, 
analytical,  and  stability  tests  for  the  2 
mg/lO  mg  product  Chelsea's  audit 
disclosed  various  discrepancies 
between  the  records  for  batch  PD  1033 
at  the  firm  and  the  records  for  the  batch 
submitted  to  FDA  with  the  ANDA.  The 
handwritten  batch  record  on  file  at  the 
firm,  which  Chelsea  purports  to  be  the 
authentic  batch  record,  differs  bom  the 
typed  batch  record  submitted  to  the 
ANDA  in  the  signatures  of  personnel 
manufacturing  the  batch,  dates  of 
manufacturing,  and  revised 
reconciliation  steps.  Chelsea  reported 
that  it  could  not  locate  batch  records  in 
its  files  for  the  order  of  addition  of 
ingredients,  mixing  times,  equipment 
used,  and  screen  sizes,  so  that  no 
comparison  can  be  made  for  these 
critical  manufacturing  steps. 

Moreover,  Chelsea  submitted 
documents  to  ANDA  71-384  indicating 
that  the  color  coating  of  batch  PD  1033 
was  done  by  Chelsea.  The  handwritten 
batch  records,  however,  contain 
documentation  that  the  color  coating 
was  done  by  another  firm  not  registered 
or  approved  as  a  drug  manufacturer. 
Chelsea  has  admitted  that  batch  PD  1033 
was  color  coated  by  the  other  firm.  In  its 
audit,  Chelsea  claims  that  its 
subsequent  production  batches  were 
made  using  the  same  equipment  and 


coating  parameters  used  by  the  other 
firm.  Because  of  ooiissions  and  the  lack 
of  comparability  between  the  two  sets 
of  color  coating  records,  FDA  cannot 
determine  the  manufacturing  role  played 
by  Chelsea  personnel  the  personnel  of 
the  other  firm,  or  even  how  the  actual 
color  coating  was  done.  Assuming  that 
Qielsea  did  follow  the  other  firm's  color 
coating  practices  for  its  commercial 
batches.  FDA  cannot  be  reassured  by 
the  fact  that  Qielsea  foUonved 
manufacturing  practices  and  procedures 
that  were  never  approved. 

ANDA  71-385;  Perphenazine  2  mg  and 
Amitriptyline  Hydrochloride  25  mg 
Tablets.  Hie  approval  of  ANDA  71-385 
for  Perphenazine  2  mg  and  Amitriptyline 
Hydrochloride  25  mg  Tablets  (2  mg/25 
mg  product)  relied  on  a  bioequivalence 
study  conducted  on  Chelsea's 
Perphenazine  4  mg  and  Amitriptyline 
Hydrochloride  25  mg  Tablets  (4  mg/25 
mg  product],  batch  PD  095.  FDA  waived 
the  requirement  for  an  in  vivo 
bioequivalence  study  on  the  2  mg/25  mg 
product  because,  at  diat  time,  the 
agency  thought  that  an  acceptable 
bioequivalence  study  had  been 
conducted  on  the  4  mg/25  mg  product, 
both  products  met  acceptable 
dissolution  parameters,  and  both 
products  were  proporiionally  similar  in 
their  active  and  inactive  ingredients. 

As  discussed  below,  the  batch  records 
submitted  to  FDA  concerning  batch  PD 
995  used  to  conduct  the  in  vivo 
bioequivalence  study  for  the  4  mg/25  mg 
product  contained  a  number  of 
discrepancies.  These  discrepancies 
impugn  the  validity  and  integrity  of  the 
bioequivalence  data  on  the  4  mg/25  mg 
product.  Thus,  the  bioequivalence  of  the 
2  mg/25  mg  product  is  now  in  question. 

In  addition,  batch  FD  1024  was  used 
to  conduct  the  required  dissolution, 
analytical,  and  stability  tests  for  the  2 
mg/lO  mg  product.  Chelsea's  audit 
disclosed  various  discrepancies 
between  the  records  for  batch  PD  1024 
at  the  firm  and  the  records  for  the  batch 
submitted  to  FDA  with  the  ANDA.  The 
handwritten  batch  record  on  file  at  the 
firm,  which  Qielsea  purports  to  be  the 
authentic  batch  record,  differs  from  the 
typed  batch  record  submitted  to  the 
ANDA  in  the  signatures  of  personnel 
manufacturing  the  batch,  dates  of 
manufacturing,  and  revised 
reconciliation  steps.  Chelsea  reported 
that  it  could  not  locate  batch  records  in 
its  files  for  the  order  of  addition  of 
ingredients,  mixing  times,  equipment 
used,  and  screen  sizes,  so  that  no 
comparison  can  be  made  for  these 
critical  manufacturing  steps. 

Moreover,  Chelsea  submitted 
documents  to  ANDA  71-385  indicating 
that  the  color  coating  aS.  batch  PD  1024 


was  done  by  Chelsea.  Hip  handwritten 
batch  records,  however,  contain 
documentation  that  the  color  coating 
was  done  by  another  firm  not  registered 
or  approved  as  a  drug  manufacturer. 
Chelsea  has  admitted  dtat  batch  PD  1024 
was  color  coated  by  the  other  firm.  In  its 
audit,  Chelsea  claims  that  its 
subsequent  production  batches  were 
made  using  the  same  equipment  and 
coating  parameters  used  by  the  other 
firm.  Because  of  omissions  and  the  lack 
of  comparability  between  the  two  sets 
of  color  coating  records,  FDA  cannot 
determine  the  manufacturing  role  played 
by  C3ielsea  personnel,  the  personnel  of 
the  other  firm,  or  even  how  the  actual 
color  coating  was  done.  Assuming  that 
Chebea  did  follow  the  other  firm's  color 
coating  practices  for  its  commercial 
batches.  FDA  cannot  be  reassured  by 
the  fact  that  Chelsea  followed 
manufacturing  practices  and  procedures 
that  were  never  approved. 

ANDA  71-386;  Perphenazine  4  mg  and 
Amitriptyline  Hydrochloride  10  mg 
Tablets.  The  approval  of  ANDA  71-386 
for  Perphenazine  4  mg  and  Amitriptyline 
Hydrochloride  10  mg  TabieU  (4  mg/lO 
mg  product)  relied  on  a  bioequivalence 
study  conducted  on  Chelsea's 
Perphenazine  4  mg  and  Amitriptyline 
Hydrochloride  25  mg  Tabiets  (4  mg/2S 
mg  product),  batch  PD  995.  FDA  waived 
the  requirement  for  an  in  vivo 
bioequivalence  study  on  the  4  rag/lO  mg 
product  because,  at  that  time,  the 
agency  thought  that  an  acceptable 
bioequivalence  study  had  been 
conducted  on  the  4  mg/25  mg  product 
both  products  met  acceptable 
dissolution  parameters,  and  both 
products  were  proportionally  similar  in 
their  active  and  inactive  ingredients. 

As  discussed  below,  the  batch  records 
submitted  to  FDA  concerning  batch  PD 
995  used  to  conduct  the  in  vivo 
bioequivalence  study  for  the  4  mg/25  nr»g 
product  contained  a  number  of 
discrepancies.  These  discrepancies 
impugn  the  vaUdity  and  integrity  of  the 
bioequivalence  data  on  the  4  mg/25  mg 
product.  Thus,  the  bioequivalence  of  the 
4  mg/lO  mg  product  is  now  in  question. 

In  addition,  batch  PD  1034  was  used 
to  conduct  the  required  dissolution, 
analytical,  and  stability  tests  for  the  4 
mg/lO  mg  product.  Chelsea's  audit 
disclosed  various  discrepancies 
between  the  records  for  batch  PD  1034 
at  the  firm  and  the  records  for  the  batch 
submitted  to  FDA  with  the  ANDA.  The 
handwritten  batch  record  on  file  at  the 
fhin,  which  Chelsea  purports  to  be  the 
authentic  batch  record,  differs  from  the 
typed  batch  record  submitted  to  the 
ANDA  in  the  dates  of  manufacturing 
and  revised  reconciliation  steps. 
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Chelsea  reported  tnat  it  could  not  locate 
batch  records  in  its  files  for  the  order  of 
addition  of  ingrediJBnts,  mixing  times, 
equipment  used,  atid  screen  sizes,  so 
that  no  compariso  i  can  be  made  for 
these  critical  mam  ifacturing  steps. 

Moreover.  Chels  ea  submitted 
documents  to  ANI  lA  71-386  indicating 
that  the  color  coat  ng  of  batch  PD  1034 
was  done  by  Cheli  ea.  The  handwritten 
batch  records,  hov  rever,  contain 
documentation  thi  t  the  color  coating 
was  done  by  anotl  ler  firm  not  registered 
or  approved  as  a  c  rug  manufacturer. 
Chelsea  has  admitted  that  batch  PD  1034 
was  color  coated  I  y  the  other  firm.  In  its 
audit,  Chelsea  cla  ms  that  its 
subsequent  produ<  tion  batches  were 
made  using  the  sai  ne  equipment  and 
coating  parameter  i  used  by  the  other 
firm.  Because  of  oi  nissions  and  the  lack 
of  comparability  bjtween  the  two  sets 
of  color  coating  re  :ords,  FDA  cannot 
determine  the  mar  ufacturing  role  played 
by  Chelsea  person  nel,  the  personnel  of 
the  other  firm,  or  e  ven  how  the  actual 
color  coating  was  ione.  Assuming  that 
Chelsea  did  follow  the  other  firm's  color 
coating  practices  for  its  commercial 
batches,  FDA  cam  lot  be  reassured  by 
the  fact  that  Chels  >a  followed 
manufacturing  pra  :tices  and  procedures 
that  were  never  ai  proved. 

ANDA  71-387;  i  Perphenazine  4  mg 
and  Amitriptyline  Hydrochloride  25  mg 
Tablets.  In  suppor  of  approval  of 
ANDA  71-387,  Chi  ilsea  submitted  to 
FDA  batch  produc  tion  records  for  batch 
PD  995.  Product  fri  im  this  batch  was 
used  to  conduct  th  e  required  in  vivo 
bioequivalence  stt  dy,  dissolution  tests, 
analytical  tests,  ai  id  stability  tests. 
Chelsea's  audit  dii  dosed  various 
discrepancies  between  the  records  for 
batch  PD  995  at  th »  firm  and  the  records 
for  the  batch  subnitted  to  FDA  with  the 
ANDA.  The  handi  written  batch  record 
on  file  at  the  firm,  wnich  Chelsea 
purports  to  be  the  authentic  batch 
record,  differs  froi  n  the  typed  batch 
record  submitted  o  the  ANDA  in  the 
blending  of  ingred  lents,  blending  times, 
signatures  of  personnel  manufacturing 
the  batch,  start  and  stop  times,  and 
revised  reconcilia  ion  steps. 

Moreover,  Chel  ea  submitted 
documents  to  ANI  )A  71-387  indicating 
that  the  color  coal  ing  of  batch  PD  995 
was  done  by  Chelsea.  The  handwritten 
batch  records,  however,  contain 
documentation  thi  it  the  color  coating 
was  done  by  anot  ler  firm  not  registered 
or  approved  as  a  i  Irug  manufacturer. 
Chelsea  has  admi  ted  that  batch  PD  995 
was  color  coated  ly  the  other  firm.  In  its 
audit,  Chelsea  cla  ms  that  its 
subsequent  produ  :tion  batches  were 
made  using  the  sa  me  equipment  and 
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coating  parameters  used  by  the  other 
firm.  Because  of  omissions  and  the  lack 
of  comparability  between  the  two  sets 
of  color  coating  records.  FDA  cannot 
determine  the  manufacturing  role  played 
by  Chelsea  personnel,  the  personnel  of 
the  other  firm,  or  even  how  the  actual 
color  coating  was  done.  Assuming  that 
Chelsea  did  follow  the  other  firm's  color 
coating  practices  for  its  commercial 
batches.  FDA  cannot  be  reassured  by 
the  fact  that  Chelsea  followed 
manufacturing  practices  and  procedures 
that  were  never  approved. 

Conclusion 

The  discrepancies  discussed  above 
show  that  the  batch  records  submitted 
in  support  of  ANDA's  70-285.  70-286. 
70-287.  70-568.  70-569.  70-605,  71-336, 
71-337,  71-384.  71-385,  71-386.  and  71- 
387  contain  untrue  statements  of 
material  fact.  These  statements  are 
material  in  that  they  concern  matters 
that  could  have  influenced  approval  of 
the  applications. 

The  agency  based  its  approval  of  each 
ANTDA  on  the  revised  batch  record 
containing  untrue  statements.  FDA  was 
never  afforded  the  opportunity  to 
evaluate  how  the  products  covered  by 
these  ANDA's  were  actually 
manufactured. 

The  order  of  mixing  ingredients,  the 
blending  times  of  ingredients,  the 
screening  of  the  proper  ingredients,  and 
the  color  coating  of  the  product  are  all 
significant  steps  in  the  manufacturing  of 
a  finished  dosage  product  that  may 
affect  the  product's  physical,  chemical, 
and  bioequivalence  characteristics. 
Untrue  statements  submitted  to  an 
AN'DA  concerning  any  one  (or  more)  of 
these  significant  manufacturing  steps 
could  alter  the  agency's  evaluations  of 
the  required  test  data,  especially  the 
bioequivalency  data.  Because  Chelsea 
submitted  untrue  statements  concerning 
fundamental  manufacturing  steps  to 
each  ANDA,  the  agency  cannot  be 
assured  of  the  identity,  strength,  quality, 
purity,  and  bioequivalency  of  each 
product. 

Furthermore,  the  factual  discussion 
above  shows  that  Chelsea  deliberately 
submitted  untrue  statements  to  each 
ANDA  or  submitted  statements  with  a 
reckless  disregard  for  their  truthfulness. 
The  firm  completely  disregarded 
acceptable  standards  for  recordkeeping 
and  repeatedly  allowed  untrue 
statements  to  be  incorporated  into  the 
records  submitted  to  FDA  (e.g.,  freely 
substituting  names,  dates,  calculations, 
and  the  identity  of  the  firm 
manufacturing  the  color  coating). 
Moreover,  the  batch  records  that 
Chelsea  claims  are  the  authentic  batch 
records  are  in  themselves  flawed  by 


significant  omissions  including,  in  somp 
cases,  the  disappearance  of  the  data 
covering  the  entire  production  sequence  - 
prior  to  tablet  compression.  Thus,  the 
agency  can  no  longer  be  assured  as  to 
the  accuracy  and  validity  of  any  of  the 
data  used  to  support  approval  of  the 
ANDA's. 

Moreover,  the  discovery  of  these 
untrue  statements  constitutes  new 
information  (1)  showing  that  the  drugs 
are  not  shown  to  be  safe  for  use  under 
the  conditions  of  use  upon  the  basis  of 
which  the  applications  were  approved; 
and  (2)  demonstrating  that  there  is  a 
lack  of  substantial  evidence  that  the 
drugs  will  have  the  effects  they  purport 
or  are  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling.  Without  reliable  information  as 
to  the  manufacturing  processes  used  for 
the  test  batches  on  which 
bioequivalence  studies  were  performed, 
the  agency  cannot  assume  that  the 
results  of  these  studies  are  applicable  to 
the  approved,  marketed  products.  In  the 
absence  of  reliable  data  demonstrating 
bioequivalence  to  the  listed  drugs,  there 
is  a  lack  of  evidence  of  safety  and  a  lack 
of  substantial  evidence  of  effectiveness. 
Chelsea's  submission  of  in  vitro 
analytical  data  does  not  remove 
questions  about  the  reliability  of  the 
bioequivalence  data  submitted  to  the 
ANDA's  and.  in  the  absence  of  an 
acceptable  bioequivalence  study,  cannot 
demonstrate  that  Chelsea's  marketed 
products  are  bioequivalent  to  the  listed 
drugs. 

Proposed  Action  and  Notice  of 
Opportunity  for  Hearing 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research  has  evaluated 
the  information  discussed  above 
concerning  the  filing  of  untrue 
statements  of  material  fact  by  Chelsea 
and.  on  the  grounds  stated,  is  proposing 
to  withdraw  approval  of  the  following 
ANDA's: 

ANDA  70-285.  Tolazamide  Tablets, 
100  mg; 

ANDA  70-286.  Tolazamide  Tablets, 
250  mg; 

ANDA  70-287.  Tolazamide  Tablets. 
500  mg: 

ANDA  70-568.  Trazodone 
Hydrochloride  Tablets,  50  mg; 

ANDA  70-569.  Trazodone 
Hydrochloride  Tablets.  100  mg; 

ANDA  70-605.  Ibuprofen  Tablets.  200 
mg: 

ANDA  71-336,  Propoxyphene 
Napsylate  and  Acetaminophen  Tablets 
50  mg/325  mg; 
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ANDA  71-337,  Propoxyphene 
Napsylate  and  Acetaminophen  Tablets, 
100  mg/650  mg; 

ANDA  71-384,  Perphenazine  and 
Amitriptyline  Hydrochloride  Tablets,  2 
mg/10  mg; 

ANDA  71-385,  Perphenazine  and 
Amitriptyline  Hydrochloride  Tablets,  2 
mg/25  mg; 

ANDA  71-386,  Perphenazine  and 
Amitriptyline  Hydrochloride  Tablets,  4 
mg/lO  mg;  and 

ANDA  71-387,  Perphenazine  and 
Amitriptyline  Hydrochloride  Tablets,  4 
mg/25  mg. 

Notice  is  hereby  given  to  the  holder  of 
the  ANDA's  listed  above  and  to  all  other 
interested  persons,  that  the  Director  of 
the  Center  for  Drug  Evaluation  and 
Research  proposes  to  issue  an  order 
under  section  505(e)  of  the  act  (21  U.S.C. 
355(e]],  withdrawing  approval  of  the 
foregoing  ANDA's,  and  all  amendments 
and  supplements  thereto.  The  Director 
Hnds:  (1)  that  the  applications  contain 
untrue  statements  of  material  fact;  (2) 
that  new  evidence  of  clinical 
experience,  not  contained  in  the 
applications  or  not  available  to  him  until 
after  the  applications  were  approved, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  shows  that  the  drugs  are 
not  shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  applications  were  approved; 
and  (3)  on  the  basis  of  new  information 
before  him  with  respect  to  the  drugs, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  that  there  is  a  lack  of 
substantial  evidence  that  the  drugs  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

In  accordance  with  section  505  of  the 
act  and  21  CFR  part  314,  the  applicant  is 
hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of  the 
ANDA's  should  not  be  withdrawn. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  on  or  before 
October  9. 1991,  a  written  notice  of 
appearance  and  request  for  hearing,  and 
(2)  on  or  before  November  8, 1991,  the 
data,  information,  and  analyses  relied 
on  to  demonstrate  that  there  is  a 
genuine  issue  of  material  fact  to  justify  a 
hearing.  Any  other  interested  person 
may  also  submit  comments  on  this 
notice.  The  procedures  and 
requirements  governing  this  notice  of 
opportunity  for  a  hearing,  a  notice  of 
appearance  and  request  for  a  hearing, 
information  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  a  hearing  are  contained  in  21 


CFR  314.200  (except  that  the  limitations 
imposed  by  21  CFR  314.200  (d)(1)  and 
(d)(2)  do  not  apply)  and  in  21  CFR  part 
12. 

The  failure  of  the  applicant  to  file  a 
timely  written  notice  of  appearance  and 
request  for  hearing,  as  required  by  21 
CFR  314.200,  constitutes  an  election  by 
that  person  not  to  use  the  opportunity 
for  a  hearing  concerning  the  action 
proposed,  and  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  that  person's  drug  products.  Any  new 
drug  product  marketed  without  an 
approved  new  drug  application  is 
subject  to  regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  more  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  which  precludes  the  withdrawal 
of  approval  of  the  applications,  or  when 
a  request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportimity  for  hearing  are  to 
be  filed  in  four  copies.  Except  for  data 
and  information  prohibited  &om  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Section  505(j}(6)(C)  of  the  act  requires 
that  FDA  remove  from  its  approved 
product  list  (FDA's  publication 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations") 
(the  list)  any  drug  that  was  withdrawn 
for  grounds  described  in  the  first 
sentence  of  section  505(e)  of  the  act.  If 
the  agency  determines  that  withdrawal 
of  the  drugs  subject  to  this  notice  is 
appropriate.  FDA  will  announce  their 
removal  from  the  list  in  the  Federal 
Register  notice  aimoiuicing  the 
withdrawal  of  approval  of  the  drugs. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  505 
(21  U.S.C.  355))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82). 


Dated:  August  23. 1991. 
Gerald  F.  Meyer, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 
[FR  Doc.  91-21483  Filed  »-6-«l:  8:45  am] 
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Health  Care  Rnandng  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Two  Indiana  State  Plan 
Amendments  (SPAs) 

AOENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  October  10, 
1991.  in  the  15th  Floor  Conference  Room. 
105  W.  Adams  Street,  Chicago,  Illinois 
to  reconsider  our  decision  to  disapprove 
Indiana  SPAs  90-16  and  91-2. 

CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  September  24. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk.  HCFA  Hearing  Staff,  Suite 
110,  Security  Office  Park.  7000  Security 
Blvd.,  Baltimore,  Maryland  21207. 
Telephone:  (301)  597-3013. 

SUPPLEMENTARY  INFORMATION:  This 
notice  armounces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Indiana  State  Plan 
amendments  (SPAs)  number  90-16  and 
91-2. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 
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If  the  hearing  is  Ipter  rescheduled,  the 
Hearing  Officer  wit  notify  all 
participants.  | 

Indiana  90-16  contains  the  following: 
obstetrical  and  pec^atric  payment  rates 
for  1988  and  1989/1J990  by  procedure, 
specialty  and  locality:  a  comparison  of 
the  number  of  physicians  serving  the 
general  population  in  each  county  to  the 
number  of  Medicaid  participating 
physicians  in  each  county:  a  comparison 
of  the  ratio  of  physicians  to  patients  for 
the  general  population  versus  the 
Medicaid  population:  provider 
enrollment  figures  lor  1988  and  1990; 
and.  a  breakdown  If  providers  by 
locality  and  specialty. 

Indiana  91-2  contains  the  following: 
Obstetrical  and  pediatric  payment  rates 
for  1988  and  1991  b;  i  procedure, 
specialty  and  locali  \y,  a  comparison  of 
the  number  of  phys  cians  serving  the 
general  population  n  each  county  to  the 
number  of  Medicait  participating 
physicians  in  each  i  ;ounty;  a  comparison 
of  the  ratio  of  physi  dans  to  patients  for 
the  general  populat  on  versus  the 
Medicaid  popuiatio  r,  provider 
enrollment  figures  far  1988. 1990  and 
1991:  and.  a  breakd  )wn  of  providers  by 
locality  and  special  iy. 

The  issue  here  is  whether  the  plan 
amendments  meet  t  le  statutory 
provisions  of  sectioh  1926(a)  of  the  Act 
and  thus,  also  comply  with  section 
1902(a)(30KA)ofth*Act. 

Section  1926  of  tne  Act  as  added  by 
section  6402  of  the  pmnibus  Budget 
Reconciliation  Act  if  1989.  Public  Law 
101-239,  requires  th^t  by  no  later  than 
April  1  of  each  yeafl  (beginning  in  1990). 
States  are  to  submij  plan  amendments 
specifying  their  paypent  rates  for 
obstetrical  practitioner  services  and 
pediatric  practitioner  services.  States 
also  must  provide  s  )ecific  information 
to  document  that  th  )se  payment  rates 
are  sufficient  to  enl  st  enough  providers 
such  that  obstetrica  I  and  pediatric 
services  are  availal  le  to  Medicaid 
recipients  at  least  to  the  extent  that  such 
services  are  availat  le  to  the  general 
population  in  the  ge  ographic  area 
(section  1902(a){30)l  A)  of  the  Act).  In 
addition.  States  mu  it  submit  data  to 
document  that  payr^ents  to  Health 
Maintenance  Orgar^izations  (HMOs) 
take  into  account  payment  rates  for  fee- 
for-service  obstetrical  and  pediatric 
services. 

HCFA  is  developing  its  final  poKcy 
concerning  what  data  and  information 
are  required  to  determine  that  the  State 
is  in  compliance  with  section 
1902(aK30)(A)  of  th*  Act.  HCFA  has, 
however,  detenninad  that  for  obstetrical 
and  pediatric  rate  9PA8  to  be 
approvable.  they  m^ist  include  the 
fnllcvving: 
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1.  Payment  rates  for  this  year  and 
next  year  (i.e..  1990  and  1991  for  SPA  90- 
16.  and  1991  and  1992  for  SPA  91-2)  for 
those  obstetrical  and  pediatric  services 
covered  under  the  State's  plan.  Pediatric 
rates  must  be  specified  by  procedure; 
we  recommend  the  same  format  for 
obstetrical  services: 

2.  Data  that  document  that  payment 
rates  for  obstetrical  and  pediatric 
services  are  suHicient  to  enlist  enough 
providers  so  that  care  and  services  are 
available  under  the  plan  at  least  to  the 
extent  that  such  care  and  services  are 
available  to  the  general  population  in 
the  geographic  area;  and 

3.  Data  that  document  that  payment 
rates  to  HMOs  under  section  1903(m)  of 
the  Act  take  into  account  the  payment 
rates  given  in  number  1  above. 

HCFA  has  also  developed  several 
guidelines,  that  if  met  by  the  State, 
would  evidence  that  the  State  meets  the 
statutory  requirements  of  section  1926  of 
the  Act  These  guidelines  are  set  forth  in 
a  draft  State  Medicaid  manual  (SMM) 
revision  dated  March  26, 1990. 

The  State  argues  that  its  submittals 
meet  the  statutory  requirements  of 
sections  1902(a)(30)(A)  and  1926  of  the 
Act  under  a  combination  of  guidelines 
number  1  (Practitioner  Participation) 
and  number  3  (Other)  from  the  March  28 
draft  SMM  issuance.  Guideline  1  of  the 
draft  SMM  revision  permits  the  State  to 
document  its  compliance  with  the 
statute  by  submitting  data  showing  that 
at  least  50  percent  of  obstetrical  and 
pediatric  practitioners  are  full  Medicaid 
participants  or  that  Medicaid 
participation  is  at  the  same  rate  as  Blue 
Shield  participation.  Guideline  3  of  the 
draft  SMM  issuance  permits  the  State  to 
document  its  compliance  with  the 
statute  by  "other  appropriate  means." 
Although  the  State  presents  a  number  of 
arguments  which  have  substantial  merit. 
HCFA  has  determined  that  Indiana  is 
unable  to  provide  sufficient  data 
necessary  to  meet  the  statutory 
requirements. 

The  State  has  attempted  to  prove 
equal  access  lot  Medicaid  individuals 
by  showing  that  the  ratio  of  Medicaid 
participating  practitioners  to  the 
Medicaid  population  is  no  less  than  that 
of  non-participating  practitioners  to  the 
general  population.  However,  the  State's 
ratio  has  not  shown  that  access  by 
Medicaid  participating  practitioners  to 
Medicaid  recipients  is  equal  to  or 
greater  than  access  by  non-participating 
practitioners  to  the  non-Medicaid 
population. 

HCFA  believes  the  State's 
documentation  would  be  acceptable  if 
the  data  showed  at  least  50  percent  of 
its  obstetrical/pediatrical  practioners  in 
the  State  provided  services  to  Medicaid 


recipients  (and  no  ratio  would  be 
needed).  Absent  this,  the  State's  ratio 
attempts  to  show  that  access  to  a 
practitioner  is  equiralent  for  Medicaid 
and  non-Medicaid  individuals. 
However,  this  ratio  essentially  is 
showing  access  to  a  practitioners  time. 
It  assumes  that  paticipating 
practitioners  only  treat  Medicaid 
patients  and  non-participating 
practitioners  only  treat  non-Medicaid 
patients.  While  this  assumption  is  valid 
for  non-participating  practitioners  (as 
that  is  how  they  are  defined),  it  is  not 
necessarily  true  for  participating 
providers.  The  ratio  is  only  valid  if  the 
State  specifies  the  percentage  of  time 
that  the  participating  practitioner 
provided  services  to  Medicaid  and  non- 
Medicaid  recipients. 

HCFA  also  noted  that  the  data 
utilized  by  the  State  may  not  be 
consistent  if  it  is  not  for  compeirable 
time  periods.  General  population  figures 
were  based  on  the  most  recent  avaUable 
data  from  the  Business  Research  Center 
of  the  Indiana  University  Study.  For 
SPA  90-16,  these  figures  were  compared 
to  Medicaid  population  figiu^s  taken 
from  1990  enrollment  data.  For  SPA  91- 
2.  these  figures  were  compared  to 
Medicaid  population  figures  from  1991 
enrollment  data.  If  the  general 
population  figures  are  not  for  1990  and 
1991,  any  comparison  is  invalid.  The 
State  should  be  aware  that  enrollment 
and  participation  do  not  equate.  The 
number  of  enrolled  individuals  does  not 
equal  the  number  actually  receiving 
services.  HCFA.  therefore,  cannot  be 
certain  of  the  State's  figures  showing  the 
participation  of  obstetrical  and  pediatric 
practitioners. 

The  State's  submittal  reflected  the 
number  of  physicians  per  county  with  a 
speciality  in  family  practice,  general 
practice,  pediatrics  or  obstetrics/ 
gynecology  who  have  filed  at  least  one 
claim  in  the  last  12  months.  Since  HCFA 
has  not  formally  defined  what 
constitutes  a  "participating 
practitioner",  the  State  has  used  the 
liberal  definition  cited  above.  Even  so, 
the  State's  attempt  to  show  adequacy  of 
access  by  practitioner  participation  was 
still  insufficient.  For  example,  in  both 
SPAs  (90-16  and  91-2)  the  State 
attempted  to  provide  data  on  the  total 
number  of  practitioners  by  county. 
However,  the  State,  without 
explanation,  provided  one  number  for 
two  counties  together.  It  is  unclear  why 
certain  counties  were  grouped  and 
where  the  practitioners  are  located  or 
participated.  In  addition,  for  the 
counties  with  less  than  50  percent 
provider  participation,  Indiana  cited 
surrounding  counties  exceeding  50 
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percent.  However,  the  State  failed  to 
demonstrate  that  recipients  in  such 
counties  have  the  same  access  patterns 
as  the  general  population  in  those 
counties. 

The  State  indicated  that  in  areas 
where  individual  physicians  are  not 
immediately  available,  recipients  have 
full  access  to  clinic  services  for 
obstetrical  and  pediatric  services. 
Clinics  do  not  fall  within  the  defmition 
of  obstetrical  or  pediatric  services  as 
defined  in  section  1926(a)(4]  of  the  Act. 
Those  defmitions  include  only 
individual  providers  in  the  singular 
while  specifically  excluding  inpatient  or 
outpatient  hospital  services  or  other 
institutional  services.  HCFA  believes 
the  intent  of  Congress  was  to  exclude 
services  delivered  on  an  outpatient 
basis  by  clinics.  In  fact  the  payment 
mechanism,  at  42  CFR  447.321,  is  the 
same  for  clinic  services  and  outpatient 
hospital  services.  Therefore,  any  data 
submitted  to  document  the  State's 
compliance  with  the  practitioner 
participation  standard,  set  forth  in  the 
March  26, 1990  draft  SMK{,  must  exclude 
clinics. 

Finally,  while  the  State  has  provided 
payment  rates  for  all  CPT  codes  listed  in 
the  draft  SMM.  there  are  places  where 
the  State  used  "ICIC."  In  order  for 
HCFA  to  determine  whether  the 
requirements  of  section  1926  are  met, 
they  would  need  actual  number  amounts 
for  all  codes  where  this  entry  appears. 

The  State  did,  however,  submit  data 
explaining  how  payment  rates  for 
obstetrical  and  pediatric  services  are 
incorporated  into  the  capitation  rates  for 
Medicaid  contracting  HMOs.  Therefore, 
that  specific  requirement  of  the  statute 
has  been  met  and  that  portion  of  each 
plan  amendment  was  approved. 
However,  because  the  fee-for-service 
payment  rates  for  obstetrical  and 
pediatric  services  in  Indiana  SPAs  90-16 
and  91-2  do  not  meet  the  requirements 
of  section  1902(a)(30](A),  the  remainder 
of  the  amendments  were  disapproved. 
Indiana  SPA  90-16  was  disapproved  on 
June  5, 1991,  and  Indiana  SPA  91-2  was 
disapproved  on  June  26, 1991. 

The  notice  to  Indiana  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPAs  reads  as 
follows: 

Ms.  Marilyn  Scales,  Acting  Commissioner, 
Department  of  Public  Welfare,  100  North 

Senate  Avenue,  Room  701,  Indianapolis, 

Indiana  46204. 

Dear  Ms.  Scales:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Indiana  State  Plan  Amendments 
(SPAs)  90-16  and  91-2.  Indiana  submitted 
SPAs  90-16  and  91-2  to  establish  the  State's 
compliance  with  section  1926  of  the  Social 
Security  Act  (the  Act). 


Section  1926  of  the  Act  as  added  by  section 
6402  of  the  Omnibus  Budget  Reconciliation 
Act  of  1989,  Public  L.aw  101-239,  requires  that 
by  no  later  than  April  1  of  each  year 
(beginning  in  1990),  States  are  to  submit  plan 
amendments  specifying  their  payment  rates 
for  obstetrical  practitioner  services  and 
pediatric  practitioner  services.  States  also 
must  provide  specific  information  to 
document  that  those  payment  rates  are 
sufficient  to  enlist  enough  providers  such  that 
obstetrical  and  pediatric  services  are 
available  Medicaid  recipients  at  least  to  the 
extent  that  such  services  are  available  to  the 
general  population  in  the  geographic  area 
(section  1902(a)(30)(A0  of  the  Act).  In 
addition.  States  must  submit  data  to 
document  that  payment  to  Health 
Maintenance  Organizations  take  into  account 
payment  rates  for  fee-for-service  obstetrical 
and  pediatric  services. 

The  issue  in  this  matter  is  whether  the  plan 
amendments  meet  the  statutory  provisions  of 
section  1926(a]  of  the  Act  and  thus,  also 
comply  with  section  1902{a)(30)(A)  of  the  Act. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  October  10, 
1991,  at  10  a.m.  in  the  15th  Floor  Conference 
Room.  105  W.  Adams  Street.  Chicago,  Illinois. 
If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42 
CFR  part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  U  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  may  be 
reached  at  (301)  597-3013. 

Sincerely, 
Cail  R.  Wilensky. 
Administrator. 

(Section  1116  of  the  Social  Security  Act) 
(42  U.S.C.  section  1316):  42  CFR  section 
430.18) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program). 

Dated:  August  30, 1991. 
GaU  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  91-21508  Filed  9-6-91;  8:45  am] 
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Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Tennessee  State  Plan 
Amendn>ent  (SPA) 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  October  16, 
1991,  in  room  701. 101  Marietta  Tower, 
Atlanta,  Georgia  to  reconsider  our 


decision  to  disapprove  Tennessee  SPA 
91-14. 

CLOSINO  DATE:  Requests  to  participate  in 
the  hearing  as  a  pariy  must  be  received 
by  the  Docket  Clerk  by  September  24, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  HCFA  Hearing  Staff,  suite 
110,  Security  Office  Park,  7000  Security 
Blvd.,  Baltimore,  Maryland  21207, 
telephone:  (301)  597-3013. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Tennessee  State  Plan 
amendment  (SPA)  number  91-14. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  Agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

Tennessee  submitted  SPA  91-14  on 
March  29, 1991  requesting  approval  of 
its  plan  amendment,  specifying  its 
payment  rates  for  obstetrical 
practitioner  services  and  pediatric 
practitioner  services.  The  data  supplied 
by  the  State,  however,  is  insufficient  to 
establish  the  State's  compliance  with 
the  requirements  of  section  1926  of  the 
Act. 

HCFA  has  determined  that  for 
obstetrical  and  pediatric  rate  SPAs  to  be 
approvable,  they  must  include  the 
following: 

1.  Payment  rates  for  this  year  and 
next  year  (i.e.  1991  and  1992)  for  those 
obstetrical  and  pediatric  services 
covered  under  the  State's  plan.  Pediatric 
rates  must  be  specified  by  procedure, 
and  we  recommend  the  same  formal  be 
followed  for  obstetrical  services; 
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rates  for  obstetrica 
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2.  Data  that  docu  menl  that  payment 


and  pediatric 


services  are  sufficu int  to  enlist  enough 
providers  so  that  c*re  and  services  are 
available  under  tha  plan  at  least  to  the 
extent  that  such  ca  e  and  services  are 
available  to  the  gei  eral  population  in 
the  geographic  arec :  and 

3.  Data  that  docu  nent  that  payment 
rates  to  health  mail  itenance 
organizations  (HMDs)  under  section 
1903(m)  of  the  Act  aken  into  account 
the  payment  rates  i  pecified  in  number  1 
above. 

HCFA  has  also  cfeveloped  several 
guidelines  »hat  it  m  »t  by  the  State  would 
evidence  that  the  S  tate  meets  the 
statutory  requirem(  nts  of  section  1926  of 
the  Act.  These  guic  elines  are  set  forth  in 
a  draft  State  Medic  aid  manual  (^liM] 
revision  dated  March  26. 1990. 

Tennessee  argue^  that  its  submittal 
meets  the  statutory  requirements  of 
sections  1902(a)(30  (A)  and  1926  of  the 
Act  under  guidelini  1 1  of  the  draft  SMM 
revision,  which  peipiits  the  State  to 
document  its  comp  iance  with  the 
statute  by  submittiig  data  showing  that 
at  least  50  percent  }f  obstetrical  and 
pediatric  practitior  ers  are  full  Medicaid 
participants  or  thai  Medicaid 
participation  is  at  t  le  same  rate  as  Blue 
Shield  participation.  Tennessee  claimed 
that  it  exceeded  thii  50  percent  criteria. 

Participating  pra  :titioners  were 
deHned  by  the  Stat »  as  those  who  have 
filed  at  least  one  o  istetrical  or  pediatric 
claim  in  the  last  12  months.  The  State's 
attempt  to  show  ac  equacy  of  access  by 
practitioner  partici  jation  was 
insufficient.  The  St  ite  provided  data  on 
the  total  number  o  practitioners  by 
county.  However,  i  t  did  not  include  the 
required  document  ation  for  practitioner 
access  patterns.  Fc  r  example,  the  State 
failed  to  demonstr  ite  that  recipients  in 
its  counties  have  t:  le  same  access 
patterns  as  the  general  population  in 
those  counties.  Fuijthermore,  there 
appears  to  be  an  excessive  number  of 
counties  that  fall  bjelow  the  50  percent 
provider  participal  ion  rate.  For  the 
counties  with  less  :han  50  percent 
provider  participal  ion.  Tennessee  cited 
surrounding  counties  which  could 
provide  care.  However,  some  of  these 
surrounding  counties  also  fall  below  the 
50  percent  participation  criteria. 

Also,  the  State's  Submittal  did  not 
include  any  data  relating  to  how  rates 
established  for  patments  to  HMOs 
under  section  1903101)  of  the  Act  take 
into  account  fee-fc  r-service  obstetrical 
and  pediatric  payr  lent  rates.  This  data 
is  required  by  section  1926(a)  of  the  Act. 

Finally.  Tennes^e  is  proposing  to 
reduce  the  physiciftn  reimbursement  for 
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physician  services 
under  21  in  excess 


provided  to  children 
of  the  limitations  for 


physician,  hospital  visits  and  liver 
transplant  hospital  stays.  The 
physicians  will  be  reimbursed  at  60 
percent  of  what  otherwise  would  be 
reimbursed.  Our  concern  is  whether 
Tennessee  would  be  able  to  enlist 
enough  providers  to  provide  the  services 
to  the  children  with  a  reduced 
reimbursement  rate. 

Consequently,  we  had  no  choice  but 
to  disapprove  the  amendment. 
Accordingly,  after  consultation  with  the 
Secretary  as  required  by  42  CFR 
430.15(c)(2),  HCFA  disapproved 
Tennessee  SPA  91-14  on  June  27. 1991. 
because  it  violated  existing  Federal  law. 

The  notice  to  Tennessee  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  ^A  reads  as 
follows: 

Mr.  Manny  Martins 

Assistance  Commissioner  of  Medicaid 

Bureau  of  Medicaid 

729  Church  Street 

Nashville,  Tennessee  37219 

August  29, 1991. 

Dear  Mr.  Martins;  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Tennessee  State  Plan 
Amendment  (SPA)  91-14.  Tennessee 
submitted  SPA  91-14  on  March  29, 1991 
requesting  approval  of  its  plan  amendment,  it 
specified  the  State's  payment  rates  for 
obstetrical  practitioner  services  and  pediatric 
practitioner  services.  The  data  supplied  by 
the  State,  however,  is  insufficient  to  establish 
the  Sute's  compliance  with  the  requirements 
of  section  1926  of  the  Social  Security  Act  (the 
Act). 

Section  1928  of  the  Act  as  added  by  section 
6402  of  the  Omnibus  Budget  ReconciUation 
Act  of  1989,  Public  Law  101-239,  requires  that 
by  no  later  than  April  1  of  each  year.  States 
are  to  submit  plan  amendments  specifying 
their  payment  rates  for  obstetrical 
practitioner  services  and  pediatric 
practitioner  services.  States  also  must 
provide  specific  information  to  document  that 
those  payment  rates  are  sufficient  to  enhst 
enough  providers  such  that  obstetrical  and 
pediatric  services  are  available  to  Medicaid 
recipients  at  least  to  the  extent  that  such 
services  are  available  to  the  general 
population  in  the  geographic  area  (section 
1902(a)(3O)(A)  of  the  Act).  In  addition.  States 
must  submit  data  to  document  that  payments 
to  Health  Maintenance  Organizations  take 
into  account  payment  rates  for  fee-for-service 
obstetrical  and  pediatric  services. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideratioa  to  be  held  on  October  16. 
1991. 10  ajn.  in  suite  701. 101  Marietta  Tower, 
Atlanta.  Georgia.  If  this  dale  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  part  430. 

I  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  officer.  If  these  arrangements 
present  any  prot>lems,  please  contact  the 
Docket  Clerk.  In  order  to  facihtate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 


notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  may  be 
reached  at  (301)  597-3013. 

Sincerely, 
Gail  R.  Wilensky. 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  section  1316);  42  CFR  section  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  August  29. 1991. 
Gail  R.  Wilensky, 

Administrator.  Health  Care  Financing 
Administration. 
[FR  Doc.  91-21507  Filed  9-4-Bl;  &45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  Administration 
[Docket  No.  N-t1-3314] 

Submission  of  Proposed  Information 
Collections  to  0MB 

aqency:  Office  of  Administration.  HUD. 
action:  Notices. 


summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRC8SE8:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire.  0MB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOII  PURTMEM  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLCMSNTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  prop>osal;  (2)  t.ie 
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office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4]  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  [7]  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 


an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  August  28, 1991. 
Kay  Weaver. 

Acting  Director,  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Coinsurance  Umbrella 
Reporting  System  (CURS). 
Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
automated  data  collection  system  will 
enable  HUD  to  evaluate  and  review  on 
an  on-going  basis,  lenders'  servicing  and 
management  practices  and  subsequent 
project  performance. 

Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


t4umb«r  of 
respondents 


Frequency  ot 
response 


Hours  per 


Burden 
hours 


Information  coUedion. 


30 


12 


3.34 


1.202 


-     Total  Estimated  Burden  Hours:  1 ,202. 

Status:  Reinstatement. 

Contact:  Tony  A.  Green,  HUD,  (202) 
708-4280,  Wendy  Swire.  OMB,  (202)  395- 
6880. 

Dated:  August  1991. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  8  Housing 
Assistance  Payments  Program — Special 


Allocations  (Loan  Management  Set- 
Aside). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
rule  authorizes  using  Section  8 
assistance  in  existing  Multifamily 
projects  with  HUD-insured  or  HUD-held 
mortgages,  including  section  202  projects 
and  projects  sold  by  HUD  subject  to 
purchase  money  mortgages. 


Form  Number:  None. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  ot 
respondents 

X 

Frequer>cyof 
response 

X 

Hoursper 
respoftse 

Burden 
hours 

Applicatiofts 

Notices „ „.... 

800 

1.400 

1 

1 

20 

.S 

16,000 
700 

Total  Estimated  Burden  Hours:  16,700 

Status:  Extension. 

Contact:  James  J.  Tahash,  HUD,  (202) 
708-3944.  Wendy  Swire.  OMB,  (202)  395- 
6880. 

Dated:  August  1991. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  6  Housing 
Assistance  Payments  Program  Estimate 


of  Required  Annual  Contributions. 
Estimate  of  Total  Required  Annual 
Contributions,  Requisition  for  Partial 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Forms  HUD— 52663.  52672,  52673.  and 
52681  are  used  by  Public  Housing 
Agencies  to  estimate  their  annual 
contributions  requirements,  requisition 


fimds,  and  to  report  actual  receipt  and 
expenditures  to  assure  that  project  costs 
do  not  exceed  the  amount  authorized  in 
the  Annual  Contributions  Contract. 

Form  Number  Forms  HUD-52663, 
52672,  52673,  and  52881. 

Respondents:  State  and  Local 
Governments 

Frequency  of  Submission:  Annually 
and  Quarterly. 

Reporting  Burden: 


Number  of 
respondents 

X 

Frepoency  0* 
response 

X 

Hoursper 
reeponse 

Burden 
hours 

HUO— 52672 

6.200 
6^00 
6.200 
6.200 

1 
1 

4 
1 

1.5 
1.S 
1.0 

3.0 

9,300 

HUD— 52673 





9.300 

HUO— 52863 

24.800 

HUD— 52881 



18.600 

IMI 
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Total  Estimated  B:\rden  Hours:  62,000 

Status:  Extension 

Contact  Mary  Conkvay, 
708-2943,  Wendy  Sw 
6880. 

Dated:  August  28. 199  L 
|FR  Doc.  91-21545 
BiLLma  cooe  4210-01-M 


,  HUD  (202) 
re,  0MB  (202)  395- 
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Submission  of 
Collection  to  0MB 


agency:  Office  of 
action:  Notice. 


Proposed  Information 
) 

A(  ministration,  HUD. 


t3 


proposed  information 

described  below 
the  Office  of 
(OMB)  for 
the  Paperwork 
department  is 
com  nents  on  the 


Bu  iget 

ty 


summary:  The 

collection  requiremei  it 
has  been  submitted 
Management  and 
review,  as  required 
Reduction  Act.  The 
soliciting  public 
subject  proposal. 

ADDRESSES:  Interesti  d 
invited  to  submit  cor  iments 
this  proposal.  Comm  ;nts 
the  proposal  by  nam  ; 
sent  to:  Wendy  Swir^ 
Officer,  Office  of 
Budget,  New  Executive 
Washington,  DC  205f)3 


Verification  of  Lien 

C«rtrtication 

Appeal  of  Field  Office . 


1  larrington,  HUD, 
Swire.  OMB. 


Total  Estimated  Biirden  Hours:  610 

Status:  Extension 

Contact:  Richard 
(£02)  708-2676,  Wen^y 
(202)  395-7285. 

Dated:  August  26, 

[FR  Doc.  91-21546  Fiiei  I  9-6-91;  8:45  am) 
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persons  are 
regarding 
should  refer  to 
and  should  be 
OfvIB  Desk 
aj?ement  and 
Office  Building. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 


information  collection  requirements;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Papen^ork 
Reduction  Act  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  August  26, 1991. 
lohn  T.  Murphy. 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Single  Family  Mortgage 
Insurance  on  Indian  Reservation  and 
Other  Restricted  Lands. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Verification  of  mortgage  security  and 
certification  of  eviction  procedures  by 
Indian  tribes  are  needed  by  HUD  to 
satisfy  requirements  for  single  family 
mortgage  insurance  and  for  use  in  the 
event  of  mortgage  foreclosure. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


1.000 

200 

20 


500 
100 

to 


[Docket  No.  N-91-331 2] 

Submission  of  Proposed  Information 
CoKection  to  OMB 

agency:  Office  of  AJdministration.  HUD. 
action:  Notice. 


SUMMARY:  The 

collection  requirement 
has  been  submitted 
Management  and 


prop  Dsed  information 

described  below 
to  the  Office  of 
(OMB)  for 


B  idget  I 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 


submitted  to  OMB  may  be  obtainea 
from  Mr.  Cristy. 

SUPPtfMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
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respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension. 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  aj^ency  o^icial  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 


Dated:  August  23, 1991, 

|ohn  T.  Muiphy. 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Restriction  on  Use  of 
Assisted  Housing  (FR-2383). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  is  needed  to  comply  with 
Federal  statutes  and  regulations  that 


prohibit  HUD  from  making  Hnancial 
assistance  available  for  the  benefit  of 
any  alien  who  is  not  a  lawful  resident  of 
the  United  States.  The  information  is 
also  needed  to  collect  data  on 
citizenship/alien  status  as  part  of 
determining  tenant  and  applicant 
eligibility. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Numb«r  o( 


^      Frequency  of      ^       Hours  per 
response 


Burden 
hours 


Information  ooUection 

Recordkeeping 


144,155 
2.883,092 


1.16 
.05 


167,220 
144.155 


Total  Estimated  Burden  Hours: 
311,375. 

Status:  Extension. 

Contact:  James  J.  Tahash,  HUD  (202) 
708-3944,  Wendy  Swire.  OMB  (202)  395- 
6880. 

Dated:  August  23, 1991. 

|FR  Doc.  91-21547  Piled  9-6-91;  8:45  am) 
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[Docket  No.  N-91-3311] 

Submission  of  Proposed  Information 
CoMectkMis  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTKNi:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Ciepartment  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  aflfected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 


(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  August  27. 1091. 
John  T.  Muiphy. 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collectioa  to  OMB 

Proposal:  Housing  Development  Grant 
Program  Project  Settlement  Procedures 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
collection  of  project  settlement 
information  is  necessary  to  implement 
the  program  regulation  at  24  CFR  part 
850.79.  This  section  of  the  regulation 
requires,  upon  construction  completion, 
that  the  program  respondents  account 
for  funds  expended.  Such  accounting  is 
provided  through  the  project  settlement 
process. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
Respondents 


Frequency  of 
Response 


Hours  per 
Response 


Burden 

Hours 


Grant  Application . 


6S 


16 


1.040 


Total  Estimated  Burden  Hours:  1,040. 
Status:  Extension. 


Contact:  Freda  Nicolosi.  HUD.  (202) 
708-4961,  Wendy  Swire.  OMB.  (202)  395- 
6880. 


Dated:  August  27. 1991. 


IMI 
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Notice  of  Submissioi  i 
Information 


of  Proposed 
Collection  to  OMB 


Proposal-  Request  for  Preliminary 
Determination  of  Eli  |ibility  as  Nonprofit 
Sponsor  and/or  Mor  :gagor. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  i  ^posed  Use:  Form 
HUD-3433  identifies  the  nonprofit 


HUO-Form  3433 . 
HUD-Form  3434 . 
HtlD-Form  3435 . 


Total  Estimated  B\irden  Hours:  90 

Status:  Revision. 

Contact-  Genevie\^B 
0283.  Wendy  Swire 
6880. 

Dated:  August  27. 19il 
[FR  Doc.  91-21548  File< 

BOUNO  CODE  431»-0t-M 


qualifications  to  successfully  sponsor  a 
multifamily  housing  project.  Forms 
HUD-3434  and  3435  identify  the 
nonprofits  motivation  for  sponsoring  the 
project  and  relationships  that  exists 
between  the  officers,  directors,  and 
other  development  team  members. 
Outstanding  regulations  prohibit 
nonprofits  from  being  controlled  or 


under  the  direction  of  firms  seeking  to 
derive  a  profit  or  gain. 

Form:  HUD-3433,  HUD-3434,  and 
HUD-3435. 

Respondents:  Businesses  or  Other  For- 
Profit,  and  Non-Profit  Institutions.   ' 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  o( 
Respondents 


Frequency  of 
Resoonse 


Hours  per 
Response 


30 
30 

210 


Tucker.  (202)  708- 
DMB,  (202)  395- 


9-6-91;  8:45  am) 


[Dockei  No.  N-91-331  i] 

Submission  of  Propfosed  Information 
CoHection  to  OIMB 

agency:  Office  of  A^inistration,  HUD. 
action:  Notice. 


summary:  The 
collection  requirem^t 
has  been  submitted 
Management  and 
review,  as  required 
Reduction  Act.  The 
soliciting  public 
subject  proposal 


ADDRESSES:  Interest  ed 
invited  to  submit  coi  nments 
this  proposal.  Comn  ents 
the  proposal  by  nan^e 
sent  to:  Jennifer  Ma 
Officer.  Office  of  Mi 
Budget.  New  Execut  ve 
Washington,  DC  20903 

INFORMATION 


prop(  ised  information 

described  below 
o  the  Office  of 
(OMB)  for 
»y  the  Paperwork 
)epartment  is 
con  ments  on  the 


persons  are 
regarding 
should  refer  to 
and  should  be 
OMB  Desk 
nagement  and 
Office  Building, 


FOR  FURTHER 

David  S.  Cristy.  Repjort; 


Information  Collection 


CONTACT 

s  Management 


Numl>er  of 
respondents 


20.000 


Total  Estimated  0urden  Hours: 
8.040.014. 

Status:  Reinstate!  lent. 

Contact:  Judith  Webb  Spelman.  HUD. 


(201)  708-2819,  Jennifer  Main,  OMB. 

(202)  395-6880. 
Dated:  August  30, 1991. 

[FR  Doc.  91-21549  Filed  9-6-91;  8:45  am) 
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.75 

.5 

.25 


Burden 
Hours 


22.50 

15 

52.50 


Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
Office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  fi"equently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  mcluding  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  August  30, 1991. 
Kay  Weaver, 

Acting  Director,  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Real  Estate  Settlement 
Procedures  Act  (RESPA)  Section  10-24 
CFR  Part  3500  (Regulation  X). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Real 
Estate  Settlement  Procedures  Act, 
Escrow  Account  Statements,  and 
Section  942  of  Public  Law  101-625  adds 
a  new  section  10(c)(1)  and  section 
10(c)(2)  of  RESPA  which  requires  the 
servicer  of  a  federally  related  mortgage 
to  provide  the  borrower  with  Initial  and 
Annual  Escrow  Statement  and  requires 
HUD  to  prescribe  a  format  for  such. 
Section  10(b)  requires  the  servicer  to 
disclose  escrow  shortages. 

Form  Number:  None. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Frequertcy  of 
response 


Hours  per 
response 


Burden 
hours 


1.635 


0.245872 


e.040.014 


[Docket  No.  N-91-3316] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB 

AQENCY:  Office  of  Administration,  HUD. 
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action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 


SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  August  29. 1991. 

John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Waiver  Request  for  the 
Admission  of  Over-Income  Tenants  in 
Subsidized  Projects. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
needs  the  information  collected  through 
waiver  request  to  evaluate,  approve, 
and  track  the  number  of  tenants  who  are 
housed  and  do  not  receive  the  benefit  of 
a  tenant-based  subsidy. 

Form  Number:  None. 

Respondents:  Businesses  or  Other  For- 
Profit,  Non-Profit  Institutions,  and  Small 
Businesses  or  Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  ol 
respondents 


Frequency  of 
response 


Hours  par 


Burden 
hours 


Information  Collection . 


350 


350 


Total  Estimated  Burden  Hours:  350. 

Status:  Extension. 

Contact:  James  ].  Tahash,  HUD,  (202) 
708-3944,  Wendy  Swire,  OMB,  (202)  395- 
6880. 

Dated:  August  29, 1991. 

(FR  Doc.  91-21550  Filed  9-6-91;  8:45  am] 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-3238;  FR-2962-N-02] 

Nelght>ortiood  Development 
Demonstration  Program  (NDDP); 
Announcement  of  Funding  Awards 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

summary:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 


made  by  the  Department  in  a 
competition  for  funding  under  the 
Neighborhood  Development 
Demonstration  Program  (NDDP).  The 
annoimcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amounts  of  the  awards. 
effective  date:  September  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Espenshade,  Office  of  Technical 
Assistance,  Community  and 
Neighborhood  Management  Division, 
CGTC,  Department  of  Housing  and 
Urban  Development  room  7156,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  number  (202)  708-2186. 
(This  is  not  a  toll  free  number.)  The  TDD 
number  is  (202)  708-0564.  These  are  not 
toll  free  numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
123  of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (Pub.  L  98-181) 
authorized  the  Neighborhood 
Development  Demonstration  Program. 
The  purpose  of  this  Program  is  to 
determine  the  abihty  of  neighborhood 
organizations  to  support  eligible 
neighborhood  development  activities 
using  cooperative  efforts  and  monetary 
contributions  from  individuals. 


businesses,  and  nonprofit  and  other 
organizations  located  within  established 
neighborhood  boundaries. 

The  Federal  funds  are  incentive  funds 
to  promote  the  development  of  this 
concept,  and  to  encourage  neighborhood 
organizations  to  become  more  self- 
sufficient  in  their  development 
activities.  Thirty  percent  of  the  1991 
awards  were  made  to  previous  grantees 
in  the  Program;  the  remaining  70  percent 
of  the  awards  were  made  to  those 
organizations  selected  from  among  new 
apphcants. 

Applications,  which  were  due  on  May 
24, 1991,  were  scored  and  selected  for 
funding  on  the  basis  of  "Evaluation 
Criteria"  which  were  contained  in  the 
announcement  of  availability  of  NDDP 
funds  published  on  Friday,  March  29, 
1991  (56  FR  13240).  A  total  of  $1.9  million 
was  awarded  to  41  neighborhood 
organizations  in  22  States.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L  101-235,  approved  December  15, 
1989),  and  the  Department  is  publishing 
the  names,  addresses,  and  amounts  of 
those  awards  as  follows: 
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1.  B«th«l  r4«w  Liie,  tnc. 

2.  B«tnal  Heights  Com 
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Ms.  M«y  h4e*son,  367  N.  Kailov,  Chicago.  IL  60624 _ _.. 

■ni.,  Ms.  Heten  He«ef.  515  Cortland  Av«..  San  Ffancisco.  CA  »4110_ 


OW  IsJ  Wa«J  Comm.  Atan..  Mr  Eugene  Overdorf.  84  Vandalia  St.  Buftato.  NY  14204.. 
Salud  Pwa  La  Gente.  tne..  Ms.  BartMra  Garoa,  10  Car  St..  Watsooville,  CA  95076 — 
Reach  Inc..  Ms.  Chart^rw  Johnson.  1840  Midland.  Detrort.  Ml  48238. — 


Iron  Mountam/Ozan  ifighram,  Mr  Freddie  L.  Johnson,  11 01  Couch  St.  Texarkana.  Afl  75502.. 
Martin  House  Comm.  For  Justice.  Rev.  Brain  Mccormick,  802  E.  State  St.  Trenton,  NJ  98606.. 


3 
4. 
5 
6 
7 

8.  Acorn  Housing  Corp..  Inc.  Mr  Martin  ShaUoo.  906  N.  Isl  St..  Phoena.  A2  85004 _._ 

9.  SouthemsKJe  Block  Partnership.  Ms.  Ula  Mae  Bkx*,  846  W.  Waahingtoo  St,  Greeovilte,  80  29601 ...„ «... 

10.  Citizens  Netgh.  Coalfcon.  Ms.  Dorothy  Burse.  601  E.  17th  St..  Indtanapoto,  IN  46202. 

11.  Yonkers  Apt  Improvwnent  Progam.  Mr  Duarw  L  Nealon.  20  S.  Bfoadvwy.  Room  91^  Yonkers.  NY  10701-3702 . 
12  Beacon  Light  Chnc  Ueague,  Inc.,  Ms.  E<«h  R.  Jones.  P.O.  Box  4683,  Norloflt.  VA  23523 — _ 

13.  Mwfc  T«»«n  Afliance,  Mr  L  DavwJ  Outlaw.  5312  Queens  Ave..  St  Loiw.  MO  $3115 — _ 

14.  Mutual  Housing  Assn  o<  New  York.  Mr.  Lawson  Shadbum,  845  Flatoush  Ave..  Brooktyn,  NY  11226 

15.  Walnut  Hi«s  Redev.  Foundatwn,  Ms.  Daphne  A.  Stoan.  2601  Melrose  Ave..  Cmonnati,  OH  45206 

16.  Guadakjpe  Economies  Services.  Mf.  Richard  Lopez,  1416  1st  SL,  Lubbock.  TX  79401 

17.  E  T  A  CrMdve  Arts  Foundation.  Mr.  Jerome  Adams,  7558  S.  South  Chicago  Ave..  Chicago.  IL  60619 

ia  C«ro«  Gardens  Ass«c  .  mc  .  Mr.  Manuel  Ortn  Arroyo,  515  Court  St,  Brooklyn,  NY  1 1231 . 


19.  ClMMon  o«  N.E.  Assoc.  Comm..  Ms.  Miriam  C.  Lynch,  100  WNkam  WarfieW  Drive.  Rochester.  NY  14605  .... 

20.  OocchMter  Bay  Ecoa.  Oev  Corp.,  Mr.  David  Knowles.  594  Cokimbia  Road,  #302,  Dorchester,  MA  02125.. 

21.  Fin«  Ward  Actwo  Council.  Inc.  Mr.  Jerry  wmard,  310  Clinton  St.  Binghamton.  NY  13905 

22.  HocWord  Neighborh^  Redevelopment  Mr.  David  Stocker.  318  N.  Church  St.  Rocktofd,  IL  61101 

23.  Rockaway  Dew.  &  H^  Corp..  Mr  Ed  Remsen.  1931  Mott  Ave  (Room  316).  Far  Rockaway.  NY  11691 

24.  Hubbard  Richard  Co»nmunrty.  Ms.  Isabefle  Wilson.  2661  Bagley.  Detroit  Mt  48216 

25.  Harlem  Restoration  |>rotect.  Ms.  Mane  M  Hunyon.  461  West  125lh  St.  New  Yooi.  NY  10027 

26.  West  Bank  CDC.  InQ.  Mr.  George  A.  Gamett  2000  South  Fifth  St,  Minneapolis,  MN  55454 

27.  Cass  Corridor  N  D  D  P,  Ms.  LKtian  E.  Randolph,  3901  Cass  Ave.,  Detroit  Ml  48201. — „ „ 

28.  GlanwMe  Conwnunity  Center.  Mr  Rick  GiUespi  Mobley,  10504  Helena  Ave..  Cleveland,  OH  44108 

29.  Berkeley  Youth  ABernaiives.  Ms.  Nicuia  Wiliafns.  2141  Bonar  St.  Berkeley,  CA  94702 

30.  North  East  Block  ChJb  Alkanca,  Ms.  Jerdkia  Johnson.  1499  Cliftord  Ave..  Rochester.  NY  14609 

31.  South  CorTKTHjnity  oiganaatwn.  Ms.  Karen  M.  Schaber.  2201  S.  7th  St.  Mitwaukee.  Wl  53215 

32.  Turtle  Mtn.  Indian  HijTt  Soc.  Mr  Les  Lafoontain,  Box  257.  Beteourt,  NO  58316 — 

33.  Nueva  Esperanza.  I>*s.  Katryn  Kro«.  401  Mam  St.  Holyoke.  MA  01040...- 


34.  Jackson  Heights  Cofim.  Day  Care.  Mr  Albert  Blanch.  1 100  N.  Jordan  St.  Albany.  GA  31705 

35.  Cambodian  Business  Assn..  Ms.  Vora  H.  Kanthoul,  2338  E.  Anaheim  St.  Suite  200,  Long  Beach.  CA  90804. 

36.  Hough  Area  Partner^  In  Progress.  Ms.  Maotene  J.  Myers,  1215  East  79th  St.  Cleveland,  OH  44103 

37.  Northeast  Denver  Housing  Center.  Mr.  Getabecha  Mckonnen.  1735  Gaytord  St,  Denver,  CO  80206 

38.  Moore  Community  H  3use.  Inc.,  Ms.  Carol  Burnett,  406  Davis  St.  Biloxi.  MS  39530 

nc,  Mr.  Stephen  N.  Adubato.  346  Mount  Prospect  Ave..  Newark,  NJ  07104 

Corp..  Mr.  Stanley  Horn,  2015-2017  Centre  Ave.,  Pittsburgh,  PA  15219 


39.  North  Ward  Center, 
40  Hill  Community  Dev 


41  Omaha  Economic  O  iv.  Corp..  Mr  Alvin  M.  Goodwin,  2221  North  24th  St,  Omaha  NE  681 10 . 


Dated:  September 
S.  Anna  Kondrataa, 
Assistant  Secretary. 
Development. 
[FR  Doc.  91-a542 
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Amount 


$48,660 
50,000 
30,000 
50.000. 
50.000 
50.000 
50.000 
50.000 
50/100 
50.000 
50,000 
SO.0O0 
50.000 
50.000 
50.000 
50.000 
25.000 
50.000 
20.000 
45.000 
50.000 
50.000 
50,000 
50,000 

saooo 

50.000 
50.000 
50.000 
50,000 
50,000 
50,000 
50,000 
40,000 
50,000 
50,000 
50.000 
50,000 
30.000 
50.000 
50,000 
50.000 
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[Docket  No.  D-91-«40] 

Office  of  the  Regipnai  Administrator- 


Regional  Housing  Commissioner, 
Atlanta  Regional  pfflce;  Redelegation 
of  Authority 

agency:  OfTice  of  khe 
Administrator — Ri  ^ona) 
Commissioner.  Hl|D 
Office 


AcnoN:  Notice  of  'edelegation  of 
authority. 


Regional 

Housing 
Atlanta  Regional 


summary:  This  Nc  tice  redelegates  to  the 
Regional  Director  of  Housing  for  the 
Atlanta  Regional  Office  and  the  Field 
Office  Managers  i(i  Region  IV  the 
authority  of  the  Assistant  Secretary  for 
Housing 
the  General  Deputy 


Housing— Federal 
Commissioner  anc 


Assistant  Secretaiiy  for  Housing — 
Deputy  Federal  Himsing  Commissioner 
to  approve  plans  c  f  action  submitted  by 


owners,  pursuant  to  24  CFR  part  248, 
which  implements  the  Emergency  Low 
Income  Housing  Preservation  Act  title  11 
of  the  Housing  and  Community 
Development  Act  of  1987  (the  "1987 
Act")  and  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990,  title  VI  of 
the  National  Affordable  Housing  Act 
(the  "1990  Act"). 

EFFECTIVE  DATE:  August  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neil  A.  Zittrauer,  Regional  Director  of 
Housing.  Atlanta  Regional  Office,  U.S. 
Department  of  Housing  and  Urban 
Development  Richard  B.  Russell  Federal 
Building.  75  Spring  Street  SW.,  Atlanta, 
Georgia  30303-3388,  telephone  (404)  331- 
4127  [This  is  not  a  toll-free  number.] 
SUPPLEMENTARY  INFORMATION:  The  1987 
Act  and  the  1900  Act  require  owners  of 
eligible  low  income  housing  who  intend 
to  prepay  the  mortgage,  terminate  the 
mortgage  insurance  contract,  accept 
incentives  in  exchange  for  extending  the 
low  income  affordability  restrictions,  or 
transfer  the  project  to  a  qualified 
purchaser,  to  submit  a  plan  of  action 
providing  for  such  prepayment, 
termination,  extension,  or  transfer. 


Section  225  of  the  1987  Act  and  sections 
218.  222  and  228  of  the  1990  Act  provide 
the  Secretary  with  the  authority  to 
approve  plans  of  action  subject  to  the 
criteria  set  forth  therein.  The  authority 
to  approve  plans  of  action  also  includes 
the  incidental  authority  to  issue  notice 
of  deficiency  letters,  preliminary 
approvals  of  plans  of  action,  and  final 
approvals  of  plans  of  action.  The 
authority  to  approve  plans  of  action, 
however,  does  not  include  the  authority 
to  issue  Hnal  approval  of  plans  of  action 
prior  to  receipt  of  confirmation  of 
assignment  of  subsidy  funds,  where 
such  funds  are  part  of  the  plan  of  action. 

Under  a  redelegation  of  authority 
published  in  the  Federal  Re^ster  at  56 
FR  33763  on  July  23, 1991.  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
redelegated  the  authority,  as  set  forth  in 
title  II  of  the  1987  Act  and  title  VI  of  the 
1990  Act  to  approve  plans  of  action, 
submitted  by  owners  of  eligible  low 
income  housing  who  intend  to  prepay 
the  mortgage,  terminate  the  mortgage 
insurance  contract,  accept  incentives  in 
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exchange  for  extending  the  low  income 
affordabiiity  restrictions,  or  transfer  the 
project  to  a  qualified  purchaser,  to 
Regional  Administrators.  The  authority 
to  approve  plans  of  action  includes  the 
incidental  authority  to  issue  notice  of 
deficiency  letters,  preliminary  approvals 
of  plans  of  action,  and  final  approvals  of 
plans  of  action.  The  authority  to 
approve  plans  of  action  also  includes 
the  incidental  authority  to  issue  notice 
of  deficiency  letters,  prehminary 
approvals  of  plans  of  action,  and  final 
approvals  of  plans  of  action.  The 
authority  to  approve  plans  of  action, 
however,  does  not  include  the  authority 
to  issue  Hnal  approval  of  plans  of  action 
prior  to  receipt  of  confirmation  of 
assignment  of  subsidy  funds,  where 
such  funds  are  part  of  the  plan  of  action. 

Authorities  Redelegated 

That  redelegation  provided  that 
Regional  Administrators  may,  at  their 
option,  redelegate  this  authority  to  Field 
Office  Managers  or,  in  the  case  of 
combined  regional  and  field  o^ices. 
Regional  Administrators  may  redelegate 
this  authority  to  Regional  Directors  of 
Housing.  In  accordance  with  that 
redelegation,  this  redelegates  the 
described  authority  to  the  Regional 
Director  of  Housing  and,  within  their 
areas  of  jurisdiction,  to  Field  Office 
Managers  having  multifamily  housing 
responsibilities. 

Authority:  Sec.  7(d],  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d]]. 

Dated:  August  27, 1991. 

Raymond  A.  Harris, 

Regional  Administrator— Regional  Housing 
Commissioner. 

[FR  Doc.  91-21541  Filed  9-6-91:  8:45  am] 
MLUNO  COOE  4210-01-M 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  D-91-9S9;  FR-3073-O-O1] 

Redelegatlons  of  Autliority  To  Declare 
a  Default  Under  a  Regulatory 
Agreement  on  Multifamily  Housing 
Projects,  Health  Care  Facilities,  Land 
Development  Programs  and  Group 
Practice  Facilities  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Notice  of  redelegation  of 
authority  to  declare  a  default  imder  a 
regulatory  agreement  on  multifamily 
housing  projects,  health  care  facilities, 
title  X  land  developments  and  group 
practice  facilities. 


summary:  The  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  is  redelegating  to  the 
Regional  Administrators  certain 
authority  to  declare  a  default  under  a 
Regulatory  Agreement  for  five  specified 
reasons  imder  several  programs  and 
functions  authorized  by  titles  II.  X.  and 
XI  of  the  National  Housing  Act  (12 
\J.S.C.  17(net8eq.). 
EFFECnvC  DATE:  August  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Herbert  Goldblatt,  Assistant  General 
Counsel  for  Affirmative  Litigation, 
Office  of  Program  Enforcement, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
room  10270,  Washington.  DC  20410.  (202) 
708-0557.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  redelegates  to 
certain  HUD  regional  officials  authority 
delegated  to  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  by  the  Secretary  of 
Housing  and  Urban  Development  in 
previous  delegations,  including  the 
notice  of  delegation  of  authority 
published  in  the  Federal  Register  at  45 
FR  60820  on  September  12, 1980  and  the 
notice  of  consolidated  delegations  of 
authority  published  at  54  FR  22033  on 
May  22. 1989.  to  declare  a  default  under 
a  Regulatory  Agreement  for  five 
specified  reasons.  These  include  the 
failure  to  provide  HUD  with  required 
financial  reports,  failure  to  maintain 
books  and  records  in  a  manner  suitable 
for  reasonable  inspection  or  audit  by  the 
Department,  failure  to  provide  monthly 
financial  statements  where  required, 
placement  of  an  unauthorized  second 
lien  or  encumbrance  where  the  mortgage 
is  no  longer  insured  but  is  held  by  the 
Secretary,  and  unauthorized  use  of 
multifamily  project  income  or  assets 
that  do  not  exceed  an  aggregate  damage 
claim  of  $200,000  (amount  sought  after 
doubling  must  not  exceed  $200,000). 

The  Regulatory  Agreement  is  a 
contract  executed  between  HUD  and  a 
mortgagor.  It  is  used  for  the  purpose  of 
controlling  or  regulating  the  daily 
operations  of  multifamily  housing 
projects,  cooperatives,  health  care 
facilities,  land  developments  and  group 
practice  facilities  which  have  mortgages 
insured  or  held  by  the  Secretary.  This 
contract  contains  a  variety  of  remedial 
measures  HUD  may  take  upon  violation 
by  the  mortgagor. 

This  redelegation  is  necessary  so  that 
HUD  may  more  efficiently  carry  out  its 
responsibilities  for  programs  and 
functions  authorized  by  titles  IL  X.  and 
XI  of  the  National  Housing  Act  (12 
U.S.C.  1701  et  seq.].  It  is  made  in 
contemplation  of  anticipated  litigation 


by  HUD  to  obtain  specific  performanc** 
and  damages  for  default  under  the 
Regulatory  Agreement.  This 
redelegation  of  authority  does  not  affect 
previously  published  delegations  for 
Headquarters  officials  with  respect  to 
powers  and  authorities  to  administer  the 
Multifamily  Housing  Programs,  Health 
Care  Facilities,  the  Land  Development 
Program  and  the  Group  Practice 
Facilities  Program  as  described  herein. 
Since  this  redelegation  involves  only 
internal  matters  of  agency  management, 
no  comments  or  public  procedure  are 
required. 

Accordingly,  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  redelegates  the  following 
authority: 

Section  A.  Authority  Redelegated. 

HUD  Regional  Administrators  and 
Deputy  Regional  Administrators  are 
redelegated  authority  to  declare  a 
default  under  the  Regulatory  Agreement 
for  multifamily,  cooperative,  health  care 
facihties.  land  developments  and  group 
practice  facilities  imder  titles  II,  X,  and 
XI  of  the  National  Housing  Act  (12 
U.S.C.  1701  et  seq.)  for  the  following 
reasons: 

1.  Failure  to  provide  HUD  with 
required  financial  reports; 

2.  Failure  to  maintain  books  and 
records  in  a  manner  suitable  for 
reasonable  inspection  or  audit  by  the 
Department; 

3.  Failure  to  provide  monthly  financial 
statements  where  required; 

4.  Placement  of  an  unauthorized 
second  lien  or  encumbrance  where  the 
mortgage  is  no  longer  insured  but  is  held 
by  the  Secretary;  and 

5.  Unauthorized  use  of  multifamily 
project  income  or  assets  that  do  not 
exceed  an  aggregate  damage  claim  of 
$200,000  (amount  sought  after  doubling 
must  not  exceed  $200,000). 

Section  B.  Exercise  of  Redelegated 
Authority.  Redelegation  of  authority 
under  section  A  shall  not  be  construed 
to  modify  or  otherwise  affect  the 
outstanding  authority  delegated  to  HUD 
Headquarters  officials  with  respect  to 
powers  and  authorities  to  administer  the 
programs  identified  in  section  A. 

Authority:  Sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
353S(d)). 

Dated-  August  30. 1991. 
Arthur).  Hill, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

(FR  Doc.  91-21551  Filed  9-6-91:  8:45  am] 

MLUNO  COM  4210-27-M 
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DEPARTMEHT  OF  tHE  INTERIOR 

Bureau  of  Land  Mfnagement 
[AZ-O40-01-4333-O2  |)PRN] 

i 

Gila  Box  Advisory  Committee;  Meeting 

agency:  Bureau  of  ^nd  Management, 

Interior. 

ACTtON:  Notice  of  4eeting. 


summary:  Notice  i^  hereby  given  in 
accordance  with  43  CFR  part  1780,  that 
a  meeting  of  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA) 
Advisory  Committae  will  be  held. 
OATCS:  Tuesday,  October  15. 1991, 1  p.m. 
ADDRESSES:  BLM  Stafford  District  Office, 
425  E.  4th  Street.  S^fford,  Arizona  85546. 
FOR  FURTHER  INFORMATION:  Meg  Jensen, 
Gila  Resource  Areq  Manager,  425  E.  4th 
Street  Safford,  Aritona  85546. 
1  elephone  602-428'  4040. 
SUPPLEMENTAL  INFORMATION:  The  NCA 
Advisory  Committee  was  established  by 
he  Arizona  Desert  Wilderness  Act  of 
1990  to  provide  inp  it  to  the  Safford 
District  on  managei  nent  of  the  Gila  Box 
Riparian  National  (Conservation  Area. 
The  Advisory  Com  nittee  will  assist 
with  preparation  ol  the  Gila  Box 
Coordinated  Resource  Management 
Plan  by  identifying  issues  and  concerns, 
and  by  assisting  with  development  of  a 
monitoring  strategic  using  Limits  of 
Acceptable  Change  (LAC). 
The  agenda  for  tie  meeting  will 


include 

1.  Introduction  o 
members,  which  in  :lude  Advisory 
Committee  and  BL  I  planning  team. 

2.  Discussion  of  i  le  Affected 
Environment  for  thp  NCA 

3.  Slide  show  of 

4.  Review  issues 
identified  in  public 


Gila  Box  work  group 


he  Gila  Box. 
and  concerns 
scoping  meetings. 


5.  Identify  roles  and  responsibilities  of 
work  group  membt  rs. 
The  meeting  is  o  )en  to  the  public. 


Interested  persons 


may  make  oral 


statements  to  the  (  bmmittee  between  3 


and  4  pan.,  or  may 


file  written 


Office  and  will  be 
inspection  (during 


hours)  within  30  d^ys  following  the 
meeting. 

Dated:  August  27, 1991. 
Frank  Rowley, 
Acting  District  Mandeer. 
(FR  Doc.  91-21423  Fi  ed  »-6-91;  8:45  am) 
BtLUNO  CODC  4310-32-4 


Statements  for  con  lideration  by  the 
Committee.  Anyone  wishing  to  make  an 
oral  statement  mu!  t  contact  the  BLM 
Gila  Resource  Are  i  Manager  by  Friday. 
October  11, 1991. 

Summary  minut(  s  of  the  meeting  will 
be  maintained  in  t  le  Safford  District 


ivailable  for  public 
regular  business 


INV-930-91-4320-131 

Las  Vegas  District  Grazing  Advisory 
Board  Meeting;  Nevada 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  a  meeting  of 
the  Las  Vegas  District  Grazing  Advisory 
Board  will  be  held  Friday,  September  27. 
1991.  The  meeting  will  begin  at  9  a.in.  in 
the  conference  room  of  the  Las  Vegas 
District  Office,  4765  W.  Vegas  Drive, 
and  continue  until  3:00  p.m. 

The  agenda  is  as  follows: 

1.  Welcome  and  introductions. 

2.  Range  improvement  program,  status 
update,  and  proposals. 

3.  Update  on  the  Stateline  RMP  and 
time  frames. 

4.  Final  biological  opinion  of  US  Fish 
and  Wildlife  Service  on  livestock 
grazing  in  Desert  tortoise  habitat. 

5.  Allotment  evaluations,  decisions, 
and  agreements  planned  and  issued  in 
the  Stateline  and  Caliente  Resources 
Areas. 

6.  Public  comments. 

7.  Arrangements  for  next  meeting. 
The  meeting  is  open  to  the  public. 

Interested  persons  may  make  oral 
comments  to  the  board  during  the  public 
comment  period  on  the  day  of  the 
meeting  or  they  may  file  written 
statements  for  the  board's  consideration 
during  the  meeting.  Notify  the  District 
Manager,  BLM,  4765  West  Vegas  Drive, 
P.O.  Box  26569,  Las  Vegas,  Nevada 
89126,  if  you  wish  to  make  an  oral 
statement  to  the  Board.  Summary 
minutes  of  the  board  meeting  will  be 
maintained  at  the  Las  Vegas  District 
Office.  The  minutes  will  be  available  for 
public  inspection  during  regular  office 
hours  (7:30  a.m.  to  4:15  p.m.)  within  30 
days  after  the  meeting. 

Ben  Collins, 

District  Manager,  Las  Vegas. 

|FR  Doc.  91-21419  Filed  9-&-01;  8:45  am) 

WLUNO  COOC  4310-HC-M 


[CA-06(M)1-5440-10-B021;  CA-284031 

California  Desert  District,  Notice  of 
Realty  Action,  Proposed  Exchange  of 
Public  and  Private  Lands,  San 
Bernardino  County.  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action  CACA 
23403,  Proposed  Exchange  of  Public  and 
Private  Lands. 

summary:  The  following  described 
public  lands  in  San  Bernardino  County 


are  being  considered  for  disposal  by 
exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976;  43  U.S.e.  1716: 

San  Bernardino  Meridian,  California 

T.  5  N.,  R.  13  E, 

Section  8:  All; 

Section  15:  All; 

Section  22:  WV4; 

The  selected  public  lands  aggregate  1600.00 
acres. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  offered  private  lands  located 
within  the  Cadiz  Dunes  and  Piute  Valley 
area  from  Rail-Cycle,  LP,  a  partnership 
of  Waste  Management  of  North  America 
and  Atchison,  Topeka  and  Santa  Fe 
Railroad  Company: 

San  Bernardino  Meridian,  California 

T.  4  N.,  R.  15  E., 

Section  33:  All; 
T.  13  N..  R.  19  E.. 

Section  29:  All; 

The  offered  non-Federal  lands  aggregate 
1280.00  acres. 

The  purpose  of  this  exchange  is  to 
transfer  public  lands  in  the  southern 
part  of  the  Needles  Resource  Area  near 
the  AT&SF  railroad  tracks  in  the  vicinity 
of  Bristol  Lake  for  land  owned  by 
AT&SF  in  the  Cadiz  Dunes  and  Piute 
Valley  areas.  Rail-Cycle  proposes 
intensive  development  of  the  land  to 
dispose  of  nonhazardous  materials 
resulting  from  a  recycling  program  for 
the  City  of  Los  Angeles. 

The  exchange  will  be  completed  on  an 
equal  value  basis.  Full  equalization  of 
values  will  be  achieved  through  acreage 
adjustment.  The  exchange  will  not  be 
completed  until  all  necessary  field 
inventories,  environmental  assessments, 
and  mineral  reports  are  completed. 

The  public  lands  to  be  conveyed  will 
be  subject  to  the  following  terms  and 
conditions: 

A.  Reservations  to  the  United  States. 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  Those  rights  encompassed  by 
railroad  grant  patent  5090  issued  July  27, 
1908  and  which  affects  lands  in  a 
portion  of  the  SV4SV4of  Section  8  and  a 
portion  of  the  N'AN  Viof  Section  15 
within  T.  5  N.,  R.  13  E.,  SBM. 

All  minerals  will  be  conveyed  unless 
following  the  completion  of  mineral 
reports,  the  authorized  officer   ' 
determines  whether  reservation  of  all  or 
part  the  minerals,  or  the  exchange,  is  in 
the  public  interest. 

B.  Third  Party  Rights.  The  public  lands 
would  be  patented  subject  to: 
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1.  Those  rights  for  construction, 
operation  and  maintenance  of  an 
undergpoand  natural  oil  pipehne  and 
related  equipment  granted  to  the  All- 
American  Pipeline  Company  by  right-of- 
way  Serial  No.  CACA  14013  under  the 
Act  of  Febmary  25, 1920,  as  amended 
(30  U.S.C.  185). 

2.  Mining  Claim  Serial  Nos.  33345PL 
and  33346PL  located  by  National 
Chloride  Co.  on  December  21, 1957 
within  T.  5  N.,  R.  13  E..  SBM,  Section  22: 
VJVi.  The  exchange  will  not  be 
completed  until  these  claims  are 
reliiujaifthed.  or  transferred  to  the 
proDoneni. 

As  provided  in  43  CFR  2201.1(b).  the 
publication  of  this  notice  in  the  Federal 
Register  shall  segregate.  Subject  to 
existing  valid  rights,  the  pnblic  lands 
described  herein  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  will  terminate  upon 
issuance  of  a  conveyance  document, 
upon  publication  in  the  Federal  Register 
of  n  termination  of  the  segregation,  or 
two  years  from  the  date  of  this 
publication,  which  ever  occurs  first. 

For  detailed  information  concerning 
this  exchange  contact  Ken  McMuIlen, 
Needles  Resource  Area,  at  (619)  326- 
3898.  For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Califonua  Desert  District,  6221  Box 
Springs  Blvd..  Riverside.  CA  92507-0714. 
AJiy  adverse  comments  will  be 
evaJuated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  August  20, 1991. 
Gerald  E.  Hillier, 
District  Manager. 
[FR  Doc.  91-21420  Filed  9-6-91;  8:45  am] 

BILUNO  «00E  431»-40-M 

(ID-060-01-4212-13;  IDI-28567] 

Realty  Actton;  Exctiange  of  Public 
Lands  In  Bonner  County  and  Kootenai 
County;  Idaho 

AOGNCV:  Bureau  of  Land  Management, 

Interiot 

action:  Notice  of  realty  action: 

exchange  of  public  lands  in  Bonner 

County  and  JCootenai  County.  Idaho. 

summary:  "Hiis  notice  is  to  advise  the 
public  that  the  Bureau  Empire  Resource 
Area  Coenr  d*Alene  District  of  the 


Bureau  of  Land  Management  and  )X). 
Lumber,  Inc.,  are  proposing  a  land 
exchange.  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716; 

Boise  Meridian,  Idaho 

T.  48  N..  R.  1  E, 

Sec.  1,  Lots  6  and  7.  NVsSWy.,  SEV4SWV4. 
SEV« 

Sec.8.SV4NWy4 

Sec.  12.  NEy4NWV4 
T.48N..R.1W., 

Sec.  6,  Lots 9-11.  SEVtSW'A,  NWV4SEV4 

The  area  described  above  aggregates 
approximately  e30.40(±)  acres  in  Kootenai 
County,  Idaho. 

In  exchange  for  these  lands,  the 
United  Stales  will  acquire  the  following 
described  lands  from  J.D.  Lumber.  Inc.: 

Boise  Meridian  Idaho 

T.56  N.,  R.  1  E.. 
Sec  7,  Ut  S.  E.  790  ft.  of  the  SWy4SEV*,  EMj 
SEV4  and  those  portions  of  the  EV4NEy4 
and  Lots  1  and  4  lying  S.  of  the  Ciencary 
Bay  County  Road,  less  Tax  Lot  4. 

The  area  described  above  aggregates 
approximately  210  acres  in  Bonner  County. 
Idaho.  The  United  States  will  also  acquire 
another  parcel  from  J.D.  Lumber  to  be 
identiHed  at  a  later  date. 

The  purpose  of  the  land  exchange  is  to 
benefit  the  public  interest  by  obtaining 
important  resource  values.  The  public 
lands  to  be  exchanged  are  isolated  and 
diffictilt  to  manage  parcels  with  limited 
resource  values.  The  private  lands  being 
offered  have  very  important  values  for 
timber,  acoess,  wildlife,  and  recreation 
that  merit  acquisition  for  public 
ownership.  The  exchange  is  consistent 
with  the  Bureau  of  Land  Management 
land  use  plans  and  the  public  interest 
will  be  well  served  by  making  this 
exchange.  Final  determination  on 
disposal  will  await  completion  of  an 
environmental  analysis,  which  will  be 
made  available  to  the  public. 

The  value  of  the  lands  to  be 
exchanged  will  be  approximately  eqtial 
as  outlined  in  the  Assembled  Land 
Exchange  Agreement. 

The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  right-of-way,  easement,  permit  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30. 1890  (43  U.S.C  945). 

3.  A  reservation  to  the  United  States 
of  a  railroad  right-of-way  granted  to  the 
Washington  and  Idaho  Railroad  on 
November  27, 1688  under  serial  number 
1-816. 


The  publication  of  this  rrotioe  in  the 
Federal  Register  will  segregate  the 
publir:  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
aj^jTopriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Managemejit  Act  of  1976.  As  provided 
by  the  regulalions  of  43  CFR  2201.1(b). 
any  subsequently  tendered  application.  . 
allowance  of  which  is  discretionary^ 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant.  The 
segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 

ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Coeur  d'  Alene  District 
Office,  1808  North  Third  Street  Coeur 
d' Alene.  Idaho  63814. 

SUPPLEMENTARY  INFORMATION:  For  a 

period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  df  the 
Interior. 

Dated:  August  27. 1991. 
Fritz  U.  Rennebaum, 
District  Manager. 
[FR  Doc.  91-21421  Filed  9-%-m.  8:45  am] 

BIUJNO  CODE  «>1»<00-M 


[AZ-040-O1-433S-02  RPflN] 

Scoping  Meetings  for  Gila  Box 
Riparian  National  Conservation  Area 
Coordinatsd  Resource  Management 
Plan 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  meetings. 

summary:  Pursuant  to  40  CFR  1506.6  (b). 
meetings  are  scheduled  I0  solicit  public 
input  on  issues  and  concerns  prior  to 
preparation  of  the  Gila  Box  Coordinated 
Resource  Management  Plan. 

DATES:  Tuesday,  October  1, 1991.  7-9 
p.m.  (Safford)  Thursday.  October  3. 1991. 
7-9  p.m.  (Clifton) 

ADDRESSES:  BLM  Safford  District  Office. 
425  E.  4th  Street,  Safford,  Arizona 
(October  1)  Clifton  Town  Council 
Chambers,  200  N.  Coronado  Blvd., 
Clifton.  Arizona  (October  3) 


46010 
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FOR  FURTHER  rNFOIlMATION:  Meg 

Jensen,  BLM  Gila  Resource  Area 
Manager,  425  E.  4tl'  Street.  Safford. 
Arizona.  Telephond  (602)  428-4040. 

SUPPLEMENTARY  IN  FORMATION:  The  Gila 
Box  Riparian  National  Conservation 
Area  (NCA)  was  di  isignated  by  the 
Arizona  Desert  Wi  demess  Act  of  1990, 
which  also  require!  the  preparation  of  a 
management  plan  br  the  NCA.  A  draft 
Coordinated  Resoii  rce  Management 
Plan  will  be  written  in  1992,  and  these 
scoping  meetings  v  ill  begin  the  process 


of  gathering  public 


input  for  the  plan. 


A  summary  of  th ;  meetings  will  be 
maintained  in  the  J  afford  District  Office 
and  will  be  availab  le  for  public  review 
(during  regular  bus  ncss  hours)  within  30 


days  following  the 
Those  wishing  tc 


meetings, 
provide  input  who 


action:  Call  for  C4al 
Resource  Informal 
the  Inventory  for 
Management  Plan 


cannot  attend  eithe  r  meeting  may 
submit  written  con  ments  to  Meg  Jensen 
at  the  above  addre  ts  by  October  1. 1991. 

Dated:  August  27, 1^91. 
Frank  Rowley, 
Acting  District  Manaker. 
[FR  Doc.  91-21422  Fil  td  9-6-91;  8:45  am] 

HLUNQ  COOE  4310-32-M 


[UT-050-01-412O-0t] 

Call  for  Coal  and  Qther  Resource 
Information 

agency:  Bureau  ofJLand  Management, 
Interior. 


and  Other 
on  to  be  included  in 
Resource 


t  le 


summary:  The  Hei  xy  Mountain 
Resource  Area  of  t  le  Richfield  District 
of  Utah  is  undertal  ing  a  resource 
planning  effort  am  Environmental 
Statement  schedul  !d  for  completion  in 
1993  and  is  calling  for  coal  and  other 
resource  informati  3n.  The  information 
should  be  submittt  d  by  December  15, 
1991  to  be  conside  ed  in  the  planning 
effort. 


SUPPLEMENTARY 

having  informatior 
should  be 
of  the  Resource 
should  contact 
project  manager  8(tl 
to  Henry  Mountaii  I 
Box  99,  Hanksvi 


INFORMATION:  Those 
that  they  think 
considered  in  the  preparation 
Mi  inagement  plan 
Frajncis  Rakow  or  the 
-542-3461  or  write 
Resource  Area,  P.O. 
Utah  84734. 


lie. 
Dated:  August  28,    991. 
|erry  W.  Goodman. 

Richfield  District  Mi  nager. 

|FR  Doc.  91-21418  Fi  ed  9-6-91:  8:43  am) 

MUJNaCOOC  4310-OO-il 


Bureau  of  Land  Management 

(MT-060-01-41 1 1-Oe-MBPPl 

Extension  of  Public  Comment  Period 
and  Additional  Public  Meetings  for  the 
Judith  Valley  Phillips  Resource 
Management  Plan  and  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Supplement  to  the  notice  of 
availability. 

SUMMARY:  This  notice  supplements  the 
"Availability  of  the  Draft  Judith  Valley 
Phillips  Resource  Plan  and 
Environmental  Impact  Statement" 
published  in  the  Federal  Register. 
Volume  56.  No.  120.  page  28571.  June  21. 
1991. 

This  supplement  extends  the  public 
comment  period  to  December  15. 1991 
and  announces  two  additional  public 
meetings  concerning  the  Draft  RMP/EIS: 

October  1. 1991.  7  p.m..  Villa  Theater. 
Malta,  MT. 

October  2, 1991,  7  p.m.,  Fergus  High 
School,  Lewistown,  MT. 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to:  B. 
Gene  Miller,  Associate  District 
Manager,  Bureau  of  Land  Management, 
Lewistown  District  Office,  P.O.  Box 
1160.  Lewistowm,  Montana  59457-1160. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Majerus,  RMP/EIS  Team  Lead. 
Lewistown  District  Office.  P.O.  Box 
1160,  Lewistown,  Montana  59457-1160. 
(406)  538-7461. 

Dated:  August  28, 1991. 
David  L.  Maii, 
District  Manager. 
[FR  Doc.  91-21424  Filed  9-6-91:  8:45  am] 

BtLUNO  COOE  4310-ON-H 


[MT-930-4214-10;  MTM  012788,  MTM  1171, 
and  MTM  418101 

Proposed  Continuation  of 
Withdrawals;  Montana 

Correction 

In  notice  document  91-17173 
appearing  on  page  33304  in  the  issue  of 
Friday.  July  19. 1991.  make  the  following 
correction: 

The  description  heading  "Beaverhead 
National  Forest"  should  read 
"Deerlodge  National  Forest." 

Dated:  August  29, 1991. 
[FR  Doc  91-21425  Filed  9-6-91;  8:45  am] 

MLUNG  COOE  4310-ON-M 


Fish  and  Wildlife  Service 

Taking  of  Walruses  and  Polar  Bears  In 
the  Chukchi  Sea,  Alaska,  Incidental  to 
Oil  and  Gas  Exploration 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  has  issued  a  Letter  of 
Authorization  (LOA)  that  will  allow  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  walruses  and  polar 
bears  during  open  water  exploration  for 
oil  and  gas  in  the  Chukchi  Sea  adjacent 
to  the  coast  of  Alaska. 

DATES:  The  LOA  is  effective  from 
August  8, 1991.  to  December  31. 1991. 

ADDRESSES:  The  LOA  is  available  for 
public  inspection  upon  request  in  the 
following  Service  offices:  Marine 
Mammals  Management.  4230  University 
Drive.  Suite  310.  Anchorage.  Alaska 
99508,  and  Division  of  Fish  and  Wildlife 
Management  Assistance,  4401  North 
Fairfax  Drive,  Arlington  Square,  room 
840,  Ariington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 

Jon  Nickles,  Marine  Mammals 
Management,  Fish  and  Wildlife  Service, 
4230  University  Drive,  suite  310, 
Anchorage.  Alaska  99508,  Telephone 
(907)  561-1239. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
being  given  that  on  August  8. 1991,  the 
Service  issued  a  LOA  that  allows  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  walruses  and  polar 
bears  during  open  water  oil  and  gas 
exploration  in  the  Chukchi  Sea  adjacent 
to  the  coast  of  Alaska.  The  LOA  was 
issued  under  the  authority  of  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  (MMPA),  regulations  at 
50  CFR  18.27,  and  recently  issued 
regulations  at  50  CFR  part  18,  Subpart 
I — Taking  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration 
Activities  in  Alaska. 

The  LOA  was  issued  to  Chevron 
U.S.A..  Inc.,  P.O.  Box  36366.  Houston. 
Texas  77236.  It  is  valid  for  Calendar 
Year  1991  and  is  subject  to  the 
provisions  of  the  MMPA  and  the  above 
identified  regulations  in  50  CFR  part  18. 

Issuance  of  the  LOA  is  based  on 
findings  that  the  total  taking  will  have  a 
negligible  impact  on  walrus  and  polar 
bear  species,  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  by  Alaskan  Natives. 
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Dated:  August  2a  1991. 
Ricfaard  N.  SnMh, 

Acting  Directer,  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc  «1-21417  f^led  »-6-«l:  8:45  am] 

nUJNQ  COM  43«0-M-M 

National  Park  Service 
[Des-91^4] 

Notice  of  AvallablNty  of  the  Draft 
Environmentat  Impact  Statatnent  for 
the  Wildemeaa  Recommendation 
Voyageurs  National  Park,  Minnesota 

ACnON:  Notice  of  availability  of  the 
draft  environmental  impact  statement 
(DEIS)  for  the  wilderness 
recommendation,  Voyageurs  National 
Park,  Minnesota  and  the  holding  of 
public  hearings. 

For  Voyageurs  National  Paric,  six 
wildemsBB  alternatives  were  eKarained 
ranging  from  no  action,  which  means  no 
wilderness  designation,  to  designating 
all  suitable  lands  within  the  study  area 
as  wilderness.  Alternative  2,  the 
proposed  action,  recommends  127,438 
acres  or  just  under  99  percent  of  the 
study  area  for  wilderness  designation. 

DATES  AND  ADDRESSES:  The  pubUc  is 
invited  to  comment  on  the  DEIS  The 
public  comment  period  will  end 
November  5, 1991.  Written  comments 
should  be  mailed  to  Mr.  Don 
Castleberry,  Regional  Director,  Midwest 
Regional  Office  1709  Jackson  Street, 
Omaha,  Nebraska  68102.  Comments 
must  be  received  by  November  5, 1991, 
to  be  considered  in  the  development  of 
the  final  environmental  impact 
statement. 

Formal  hearings  have  been  schedtrled 
to  receive  oral  and  written  comments  on 
this  wilderness  DEIS  as  follows: 

October  7, 1991,  Monday:  7  p.m.  at  Ae 
Rainy  Lake  Visitor  Center.  International 
Falls,  Minnesota. 

October  8, 1991.  Tuesday:  7  p.m.  at  the 
City  Hall  meeting  room,  Orr,  Mimiesota. 

October  9, 1991,  Wednesday:  7  pjn.  at 
the  Luxeford;  llt)l  LaSalle  Avenue; 
Minneapolis,  Minnesota. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Ben  Clary,  Superintendent 
Voyageurs  National  Park.  HCR9,  PO  Box 
600,  International  Falls,  Minnesota 
56649,  phone  number  (218)  283-9821.  The 
Headquarters  at  Voyageurs  National 
Park  will  have  reading  copies  available 
to  the  public  as  will  the  National  Park 
Service's  Midwest  Regional  Office 
(address  abovej.  and  the  Public  Affairs 
Office,  National  Park  Service,  U.S. 
Department  of  the  Interior,  18th  and  C 
Streets,  NW.,  room  3424,  Washington. 
DC  2024a 


Dated:  August  29, 1991. 
Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Affairs. 
(FR  Doc.  91-21460  Filed  »-ft-ei:  fl:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
0MB  Review 

• 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtmned  from  the  Agency  Clearance 
Officer,  Darlene  Proctor  (202)  275-7322. 
Comments  regarding  this  information 
collection  should  be  addressed  to 
Darlene  Proctor,  Interstate  Commerce 
Commission,  room  2203,  Washington. 
DC  20423  and  to  Wayne  Brough.  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Type  of  Clearance:  New  Collection. 

Bureati/Office:  Office  of  Economics. 
Section  of  Energy/Environment 

Title  of  Form  Form  letter/ form  notice, 
RE:  Implementation  of  Environmental 
Laws. 

OMB  Form  Number  3120- 
(to  be  assigned). 

Agency  Form  No.:  N/A. 

Frequency:  At  time  of  applying  for 
benefit. 

A'ia  of  Respondents:  300. 

Total  Burden  Hours:  (To  be 
determined  prior  to  implementation). 
Sidney  L  Strickland,  ft., 
Secretary. 
[FR  Doc  W-21456  Filed  »-6-91;  8:45  Bm) 
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Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation:  Quality  Trailer 
Products  Coiporation,  633  Northwe»t 
Parkway.  Azle,  Texas  76020. 

2.  Wholly  owned  subsidiaries  and 
State  of  Incorporation: 

(I)  DDR  Machine  Corporation.  Texas. 

(II)  Mt.  Pleasant  Trailer  Products,  Inc., 
Texas. 

(III)  Trailer  ProducU  of  Ocala.  Texas. 

(IV)  Quality  Running  Gear,  Texas. 


(V)  Trailer  Products  of  West  Point. 
Texas. 

(VI)  Quahty  Trailer  ProducU  of 
Seminole,  Texas. 

Sidney  L  Striddaod.  |r.. 

Secretary. 

[FTl  Doc.  91-214S7  Filed  »-6-«l:  B.-45  am) 
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[Docket  No.  AB-S  (Sub  No.  332)] 

Burlington  Nortt>em  Railroad 
Company— AtMindonment — In  Otoe 
and  Nemaha  Counties,  Nebrasica; 
Findings 

The  Commission  ^as  found  that  the 
public  convenience  and  necessity  permit 
Burlington  Northern  Railroad  Company 
to  abandon  its  21.35-mile  line  of  railroad 
between  milepost  6.00  near  Arbor  and 
milepost  26.54  near  Cooper  Spur,  in  Otoe 
and  Nemaha  Counties.  NE. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  irom 
publication  of  this  Notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  ^is  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  September  3. 1991. 

By  tlte  Commiaaion.  Chairman  Piiilbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
(FR  Doc  91-Z1582  Filed  »-6-ei:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA 

In  accordance  with  Section  122(i)(l)  of 
CERCLA.  42  U.S.C.96Z2(i)(l)  as  well  as 
Departmental  Pohcy,  28  CFR  50.7,  notice 
is  hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  Harris 
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CorporaUon.  No.  9l|-624-CIV-ORUl9    . 
was  lodged  with  thi  Uniled  States 
District  Court  for  tl*  Middle  District  of 
Florida  on  August  i,  1991.  This 
agreement  resolvesla  judicial 
enforcement  action  [brought  by  the 
United  States  againpt  the  defendant 
pursuant  to  sectioni  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compeniation.  and  Liability 
Act.  as  amended  bv  the  Superfund 
Amendments  and  Heauthorization  Act 
of  1986,  Public  Uwl99^99,  42  U.S.C. 
9606  and  9607,  for  the  cleanup  of  the 
Harris  Corporation  ISuperfund  Site 
("Site")  located  in  ^alm  Bay,  Brevard 
County,  Florida,  anp  for  the  recovery  of 
costs  expended  by  the  United  States  in 
connection  with  th^  Site. 


The  Consent  De 
between  the  Unite 
Corporation,  the  c 
Site,  and  the  owne 


reproduction  costs)  payable  to  Consent 

Decree  Library. 

Bairy  M.  Haitman. 

Acting  Assistant  Attorney  General, 

Environment  and  Natural  Resources  Division. 

(FR  Doc.  91-21426  Filed  9-6-91:  8:45  am) 
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e  is  entered 
States  and  Harris 
ent  owner  of  the 
at  the  time 
hazardous  substances  were  disposed  of 
at  the  Site.  The  Codsent  Decree  requires 
Harris  to  implement  the  remedial  action 
selected  by  the  En\|ironmental 
Protection  Agency  "EPA")  for  the  Site.' 
be  obligated  for  fut  ire  costs,  including 
oversight,  and  to  re  ;mburse  the  United 
States  for  its  respoi  ise  costs  at  the  Site. 

The  Department  if  justice  will  receive 
for  a  period  of  (30)  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  Consi  !nt  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attomeyj  General  of  the 
Environment  and  ^  atural  Resources 
Division,  Departme  nt  of  Justice. 
Washington.  DC  21 530,  and  should  refer 
to  United  States  v.  Harris  Corporation, 
DOJ  No.  90-11-3-6  JO. 

The  Decree  may  be  examined  at  the 
offices  of  the  United  States 
Environmental  Pro  ection  Agency,  345 
Courtland  Street,  r  E.,  Atlanta,  Georgia 
30365,  and  at  the  o  fices  of  the 
Environmental  Enforcement  Section. 
Environment  and  Platural  Resources 
Division  of  the  Defartment  of  Justice, 
room  1535.  Ninth  Street  and 
Pennsylvania  Avei  lue.  NW.. 
Washington.  DC  21 0530.  The  proposed 
Consent  Decree  mi  ly  also  be  examined 
at  the  Environmen  :al  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Ave  ,  NW.,  Box  10997, 
Washington,  DC  2(1004,  202-347-7829.  A 
copy  of  the  propos  ed  consent  decree 
may  be  obtained  ii  >  person  or  by  mail 
from  the  Documen :  Center.  In  requesting 
a  copy,  please  enc  ose  a  check  in  the 
amount  of  $13.25  ( !5  cents  per  page 


Consent  Decree  in  Clean  Air  Act 
Action 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Richard  D.  Hogan, 
individually,  and  doing  business  as 
Hogan  Construction,  Inc.,  Civil  Action 
No.  91-908,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Oldahoma  on  June  19. 1991. 
This  Consent  Decree  concerns  a 
Complaint  filed  by  the  United  States 
against  Richard  D.  Hogan  and  Hogan 
Construction.  Inc.  to  obtain  civil 
penalties  and  injunctive  relief  under 
sections  112(c).  113  and  114(a)(1)(B)  of 
the  Clean  Air  Act  for  violations  of  the 
National  Emissions  Standard  for 
Hazardous  Air  Pollutants  for  asbestos 
(the  "asbestos  NESHAP").  The 
defendants  are  Richard  D.  Hogan, 
individually,  and  Hogan  Construction. 
Inc..  a  Texas  corporation  with  its 
principal  place  of  business  in  Fort 
Worth.  The  Consent  Decree  will  settle 
the  United  States'  claims  arising  from 
violations  occurring  during  renovation 
of  the  Federal  Correctional  Institute 
located  in  El  Reno.  Oklahoma  in  April 
1989. 

The  proposed  Consent  Decree 
requires  that  Hogan  and  Hogan 
Construction.  Inc.  pay  civil  penalties  in 
the  sum  of  $15,600.  The  proposed 
Consent  Decree  also  requires  that 
Hogan  and  Hogan  Construction,  Inc. 
employees  comply  with  the  asbestos 
NESHAP  during  future  asbestos 
renovations  and  demolitions  and 
complete  approved  asbestos  worker 
training  programs. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  conunents  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station, 
Washington.  DC  20044  and  refer  to 
United  States  v.  Richard  D.  Hogan, 
individually,  and  doing  business  as 
Hogan  Construction,  Inc.,  DOJ.  Ref.  No. 
90-5-2-1-1431. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney.  Western 


District  of  Oklahoma,  room  4434.  U.S. 
Courthouse  and  Federal  Office  Building. 
Oklahoma  City.  Oklahoma,  73102  and  at 
the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas,  75202.  The 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
1333  F  Street,  NW..  Washington.  DC 
20004.  (202)  347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  When  requesting  a 
copy  of  the  Consent  Decree,  please 
enclose  a  check  in  the  amount  of  $3.25 
(25  cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 
Richard  B.  Stewart, 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  91-21427  Filed  9-6-91;  8:45  am] 
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Drug  Enforcement  Administration 

[Docltet  No.  91-4] 

Martin  Steinberg,  M.D^  l3enial  of 
Application 

On  November  16, 1990.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Martin  Steinberg. 
M.D.  (Respondent)  of  300  S.  Jackson 
Street,  suite  203.  Denver,  Colorado 
80209,  proposing  to  deny  his  application, 
executed  on  February  1. 1989  (sic),  for 
registration  as  a  practitioner  imder  21 
U.S.C.  823(f).  The  Order  to  Show  Cause . 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f). 

Respondent  requested  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner  and  subsequently 
reassigned  to  Administrative  Law  Judge 
Paul  A.  Tenney.  During  the  course  of 
prehearing  procedures,  Respondent 
withdrew  his  request  for  a  hearing  and 
instead  submitted  a  written  statement, 
in  accordance  with  21  CFR  1301.54(c). 
regarding  his  position  on  the  issues 
raised  by  the  Order  to  Show  Cause. 

On  June  19, 1991.  Judge  Tenney 
terminated  the  administrative 
proceedings  before  him.  After  careful 
consideration  of  both  the  investigative 
file  and  Respondent's  written  statement, 
the  Administrator  of  the  Drug 
Enforcement  Administration  hereby 
enters  his  final  order  in  this  matter 
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based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrator  finds  that 
Respondent  has  been  a  practicing 
psychiatrist  for  approximately  34  years. 
In  late  1989,  an  individual  and  his  wife 
gave  statements  to  the  Denver  Police 
Department  alleging  that  Respondent 
knowingly  maintained  the  individual's 
drug  addiction  by  prescribing  him 
various  controlled  substances  on  a 
regular  basis  over  a  2-year  period.  In 
late  1986,  the  husband  sustained  bone 
fractures  in  his  right  arm,  and  was  given 
various  controlled  substances,  while 
hospitalized,  by  his  orthopedic  surgeon. 
Upon  his  release,  the  individual 
believed  he  was  addicted  to  drugs.  In 
the  fall  of  1987.  the  individual  went  to 
Respondent  for  counseling  and  asked  for 
Percodan,  a  Schedule  II  controlled 
substance.  Respondent  issued  him 
prescriptions  for  Percodan,  Dexedrine 
and  Ritalin,  also  Schedule  II  controlled 
substances,  on  a  regular  basis,  up  until 
the  time  the  individual  and  his  wife  gave 
their  statements  to  the  Denver  Police 
Department. 

The  individual  stated  that  he  never 
filled  out  a  patient/medical  history 
sheet,  nor  was  he  ever  physically 
examined  by  Respondent.  Respondent 
did  not  mainta'in  a  patient  chart 
regarding  his  treatment  of  the 
individual. 

During  the  course  of  investigating 
these  allegations,  it  was  discovered  that 
Respondent  has  not  been  registered  with 
the  Drug  Enforcement  Administration  to 
handle  controlled  substances  since  1972. 
Consequently,  on  January  26, 1990,  DEA 
Investigators  met  with  Respondent  and 
informed  him  that  he  was  not  currently 
authorized  to  handle  controlled 
substances.  In  addition,  Respondent 
was  questioned  regarding  his 
prescribing  of  controlled  substances  to 
the  aforementioned  individual. 
Respondent  stated  that  he  had  been 
treating  the  man's  family  for 
approximately  15  years  for  various 
reasons,  and  that  he  had  been  treating  ■ 
the  individual  for  approximately  two 
years  for  serious  bone  pain.  During  the 
interview.  Respondent  conceded  that  he 
did  not  follow  his  normal  procedures 
with  the  individual,  did  not  maintain  a 
patient  chart,  and  did  not  maintain  a 
record  of  the  controlled  substances  he 
prescribed  to  the  man.  The  Investigators 
subsequently  contacted  the  individual's 
orthopedic  surgeon,  who  did  not  recall 
Respondent  consulting  him  regarding  the 
individual's  treatment.  The  orthopedic 
surgeon  further  stated  that  he 
discontinued  prescribing  controlled 
substances  to  the  individual  when  it 


became  apparent  he  was  becoming 
addicted. 

Following  this  meeting  with  DEA 
Investigators,  Respondent  submitted  an 
application  for  a  DEA  registration  dated 
February  1, 1989  [sic],  and  received  by 
DEA  on  February  14, 1990.  Surveys  at 
various  local  pharmacies  revealed  that 
Respondent  wrote  approximately  12 
controlled  substance  prescriptions  after 
January  26, 1990,  when  he  was  told  that 
he  was  not  authorized  to  handle 
controlled  substances. 

In  his  written  statement.  Respondent 
stated  that  since  he  never  received  a 
request  for  renewal  of  his  DEA 
Certificate  of  Registration,  he  believed 
that  his  DEA  number  was  a  lifetime 
registration,  and  renewal  was 
unnecessary.  The  Administrator 
concludes  that  Respondent  was  remiss 
regarding  the  renewal  of  his  DEA 
registration.  First,  registrants  are 
required  to  be  familiar  with  Federal 
regulations  relating  to  controlled 
substances.  The  regulations  clearly 
indicate  that  registration  with  DEA  is 
not  lifetime.  Until  recently,  practitioner 
registrations  were  required  to  be 
renewed  annually.  Now,  such 
registrations  must  be  renewed  every 
three  years.  Second,  as  the  Certification 
of  Non-Registration  which  is  a  part  of 
the  investigative  file  indicates,  a 
renewal  application  is  automatically 
sent  by  DEA  to  the  registrant 
approximately  60  days  prior  to  the 
expiration  of  his  DEA  registration. 
Finally,  and  most  important,  the  actual 
DEA  Certificate  of  Registration,  which  is 
possessed  by  the  registrant,  has  an 
expiration  date  printed  on  it.  Had 
Respondent  looked  closely  at  his 
Certificate  of  Registration  even  once,  he 
would  have  realized  that  his  DEA 
number  was  no  longer  valid. 

Respondent  next  argues  that  he 
stopped  writing  prescriptions  for 
controlled  substances  on  January  26, 
1990,  after  being  told  by  DEA 
Investigators  that  his  DEA  registration 
was  not  valid,  and  it  was  not  until  after 
he  received  the  cancelled  check  for  his 
application  fee  that  he  issued  the  12 
controlled  substance  prescriptions.  The 
Administrator  does  not  find 
Respondent's  explanation  credible.  The 
Drug  Enforcement  Administration  did 
not  even  receive  Respondent's 
application  for  registration  until  , 
February  14, 1990.  Several  of  the 
prescriptions  were  written  before 
Respondent  could  have  possibly 
received  the  cancelled  check. 

Regarding  the  prolonged  prescribing 
of  controlled  substances  to  the 
individual  discussed  above,  Respondent 
contends  that  he  had  counseled  the 


individual  throughout  the  past  16  years 
for  various  reasons,  and  that  in  the  fall 
of  1989,  the  individual  talked  to 
Respondent  regarding  the  pain  from  his 
fractured  arm.  Respondent  stated  that 
he  tried  methods,  other  than  drugs,  to 
deal  with  the  pain,  consulted  with  the 
individual's  orthopedist,  and  tried  to 
decrease  the  medication  the  individual 
was  taking.  This  however,  contradicts 
evidence  in  the  investigative  file.  The 
individual's  statement  reflects  that 
Respondent  never  tried  to  deal  with  the 
individual's  medical  problems,  other 
than  by  prescribing  controlled 
substances.  The  individual's  orthopedist 
did  not  recall  Respondent  consulting 
him  regarding  treatment.  Finally, 
prescriptions  discovered  at  local 
pharmacies  reveal  that  Respondent 
prescribed  controlled  substances  for  the 
individual  on  a  regular  basis  beginning 
as  early  as  March  1987,  and  continuing 
until  the  end  of  1989. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Pursuant  to  21  U.S.C. 
823(f),  "[ijn  determining  the  public 
interest,  the  following  factors  will  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety." 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive,  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  Henry  J.  Schwarz,  Jr.,  M.D.,  Docket 
No.  88-42,  54  FR  16422  (1989);  Neveille 
H.  Williams.  D.D.S.,  Docket  No.  87-47, 
53  FR  23465  (1988):  David  E.  Trawick. 
D.D.S..  Docket  No.  86-69,  53  FR  5326 
(1988). 

The  Administrator  has  carefully 
considered  the  evidence  in  this  matter 
and  concludes  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest.  Through  his  written 
statement  it  appears  that  Respondent  is 
attempting  to  tailor  his  defenses  to  the 
charges  rather  than  accepting 
responsibility  for  his  wrongdoing  and 
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negligence.  The  etidence  supports  the 
conclusions  that  Respondent  maintained 
a  drug  dependent  lindividual  on 


controlled  subsl 
two  years:  handl( 
substances  for  a] 
without  a  valid  Dl 
Registration;  and 
prescriptions  for 
knowing  that  he 
authorized  to  do 

Accordingly,  th( 
Drug  Enforcemenl 
pursuant  to  the  ai 
by  21  U.S.C.  823 
hereby  orders  th; 


>s  for  approximately 

controlled 
iroximately  18  years 
Certificate  of 

intinued  to  issue 

rtrolted  substances 
ras  not  properly 


'  Administrator  of  the 
I  Administration, 
^thority  vested  in  him 
id  28  CFR  0.100(b). 
the  application  for 
registration,  executed  on  February  1, 
1989  (sic),  by  Manin  Steinberg,  KLD.,  be, 
and  it  hereby  is,  denied.  This  order  is 
effective  September  9, 1991. 

Dated:  August  28.|l99t. 
Robert  C  Bonner, 

Administrator  of  Dp  \g  Enforcement 
(FR  Doc.  91-21437  Gl  ed  9-6-91:  a-45  am) 

BtUJNa  CODE  441»4)M  I 


[Docket  No.  d1-91 

Douglas  E.  Naff8,|M.D.;  Revocation  of 
Registration 

On  January  31,  ^991,  the  Deputy 

Assistant  Administrator,  Office  of 
Diversion  ContrioL  Drug  Enforcement 
Administration  (EjEA)  issued  an  Order 
to  Show  Cause  tolDouglas  E.  Nails,  MJ). 
(Respondent),  101^  Sero  Estates  E>rive, 
Fort  Washington.  Maryland  20744, 
proposing  to  revo|<e  DEA  Certificate  of 
Registration,  BNl^45403,  issued  to  him 
at  1435  Fourth  Stc^t,  SW.,  Apt.  8023. 
Washington,  DC  20024,  and  to  deny  any 
pending  application  for  renewal  of  such 
registration  as  a  dractitioner  under  Zl 
U.S.C.  823(f).  The  proposed  action  was 
predicated  on  Renrandent's  lack  of 
authorization  to  practice  medicine  in  the 
District  of  Columbia  and  that  his 
continued  registration  was  inconsistent 
with  the  public  inieresU  as  set  forth  in  21 
U.S.C.  823(f). 

Respondent  acting  pro  se.  submitted 
a  written  request  for  a  hearing  on  the 
issues  raised  by  tlie  Order  to  Show 
Cause,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  In  accordance  with  Judge 
Bittner's  ruling,  piehearing  statements 
were  submitted  by  both  parties. 
Respondent  also  bled  a  motion  for 
summary  disposition  alleging  that  he 
had  no  prior  convictions  relating  to 
controlled  substances,  and  that  he 
maintained  licenses  to  practice  medicine 
in  other  jurisdictions.  On  March  IS,  1991, 
Judge  Bittner  den^d  Respondent's 
motion. 


On  May  20, 1991,  Government  counsel 
filed  a  motion  for  summary  disposition, 
based  on  Respondent's  lack  of  state 
authorization  to  practice  medicine  in  the 
District  of  Columbia.  The  administrative 
law  judge  then  provided  Respondent  an 
opportunity  to  respond  to  the  motion  for 
summary  disposition.  Respondent  did 
not  file  such  a  response.  Judge  Bittner 
considered  the  motion  for  summary 
disposition,  and  on  June  12, 1991,  issued 
her  opinion  and  recommended  ruling  in 
this  matter.  No  hearing  was  held,  since 
no  factual  issues  were  involved.  Neither 
side  Bled  exceptions  to  the 
recommended  ruling  of  the 
administrative  law  judge.  On  July  17, 
1991,  Judge  Bitb:ier  transmitted  the 
record  to  the  Administrator. 

The  Administrator  has  considered  this 
record  in  its  entirety  and,  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  in  this  matter,  based  on  the 
following  findings  of  fact  and 
conclusions  of  law. 

The  administrative  law  judge  found 
that,  by  order  dated  September  7. 1988, 
the  Department  of  Consumer  and 
Regulatory  Affairs,  Board  of  Medicine 
for  the  District  of  Columbia,  revoked 
Respondent's  license  to  practice 
medicine.  Therefore,  Respondent  is 
without  authority  to  practice  medicine 
or  handle  controlled  substances  in  the 
District  of  Columbia,  the  jurisdiction  in 
which  he  is  registered. 

State  authorization  to  handle 
controlled  substances  is  a  prerequisite 
to  registration  of  a  practitioner  under 
the  Federal  Controlled  Substances  Act 
21  U.S.C.  823(f).  The  DEA  has 
consistently  held  that  when  an  applicant 
or  registrant  is  without  authority  to 
handle  controlled  substances  under  the 
laws  of  the  State  in  which  he  practices, 
or  proposes  to  practice,  DEA  is  without 
authority  to  issue  a  Federal  registration. 
See,  Emerson  Emory,  M.D.,  Docket  No. 
85^6,  51  FR  9543  (1988):  Michael  Aha 
Marshall,  M.D..  Docket  No.  R5-18,  FR 
8046  (1986):  Dennis  Howard  Harris, 
M.D..  Docket  No.  84-19,  49  FR  39930 
(1984). 

In  such  cases,  a  motion  for  summary 
disposition  is  properly  entertained  and 
must  be  granted.  It  is  settled  law  that 
when  no  fact  question  is  involved,  or 
when  the  facts  are  agreed,  a  plenary 
adversary  administrative  proceeding  is 
not  obligatory,  even  though  a  pertinent 
statute  prescribes  a  hearing.  In  such 
situations,  the  rationale  is  that  Congress 
does  not  intend  administrative  agencies 
to  perform  a  meaningless  task.  United 
States  V.  Consolidated  Mirtes  and 
Smelting  Co.,  Ltd^  455  F.2d  432,  453  (9th 
Cir.  1971). 

The  administrative  law  judge 
concluded  that,  based  upon 


Respondent's  lack  of  state  authorization 
to  handle  controlled  substances,  his 
DEA  Certificate  of  Registration  must  be 
revoked. 

The  Administrator  has  examined  the 
entire  record  and  adopts  the 
recommended  findings  and  ctmclusions 
of  the  administrative  law  judge. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registoration.  BN1245403, 
previously  issued  to  Douglas  E.  Nails, 
M.D.,  be,  and  it  hereby  is,  revoked.  Any  . 
pending  applications  for  renewal  of  such 
registration  shall  be,  and  hereby  are, 
denied.  This  order  is  effective  October  9, 
1991. 

Dated:  August  28, 1991. 
Robert  C  Bouier, 

Administrator  of  Drug  Enforcement 
[FR  Doc  91-21436  Filed  9-6-91;  &-4S  am) 

BILLUM  COOe  4410.0*41 


(Docket  No.  90-50] 

Super-Rite  Drugs;  Denial  of 
Application  for  Registration 

On  April  13, 1990,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Super-Rite  Drugs 
(Respondent)  of  Decatur,  Georgia, 
proposing  to  deny  its  application  for 
registration.  The  statutory  basis  for 
seeking  the  revocation  of  the 
registration  was  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest  as  set  forth  in  Zl 
U.S.C.  823(f). 

Respondent,  through  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Newnan,  Georgia,  on  January  16, 1991. 
On  May  15, 1991,  in  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law,  and  decision,  the 
administrative  law  judge  recommended 
that  the  Respondent's  application  for 
DEA  registration  be  denied. 

No  exceptions  were  filed  to  Judge 
Bittner's  opinion.  On  July  1, 1991,  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  The 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
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conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  on  December  8, 1986,  the  applicant 
and  owner  of  the  Respondent  pharmacy, 
Mr.  lulius  Williams  III,  was  stopped  by 
police  for  speeding  and  that  he  was 
subsequently  arrested  for  the  possession 
of  cocaine,  which  had  been  found  in  his 
vehicle.  On  August  21, 1987,  Mr. 
Williams  pled  guilty  in  the  Superior 
Court  of  the  Brunswick  Judicial  Circuit 
in  Brunswick,  Georgia,  to  one  felony 
count  relating  to  controlled  substances, 
i.e.,  the  possession  of  cocaine.  He  was 
sentenced  to  a  three-year  probation 
under  the  state's  First  Offender  Act  and 
fined. 

A  hearing  officer  appointed  by  the 
Georgia  State  Board  of  Pharmacy  held  a 
hearing  regarding  Respondent's  license 
to  practice  pharmacy.  On  January  13, 
1988,  the  Board  issued  a  consent  order 
in  which  it  placed  Mr.  Williams  on 
probation  for  two  years,  during  which 
period  he  would  be  required  to  undergo 
random  alcohol  and  drug  screening. 

On  August  23, 1988,  Mr.  Williams 
failed  to  provide  a  urine  sample  to 
Georgia  Drugs  and  Narcotics  agents 
under  the  terms  of  the  consent  order.  As 
a  result,  the  Georgia  Board  of  Pharmacy 
issued  Mr.  Williams  an  Order  of 
Summary  Suspension.  A  subsequent 
hearing  was  held,  and  on  November  30, 
1988,  the  Georgia  Board  of  Pharmacy 
issued  a  final  decision  which  extended 
Mr.  Williams'  probation  for  another 
year,  and  ordered  that  he  be  placed  on 
weekly  substance  abuse  screenings  for  a 
period  of  90  days. 

Mr.  Williams  testified  that  he  had 
used  drugs  recreationally  for  about 
Hfteen  years,  but  that  he  had  stopped 
using  controlled  substances  by  October 
of  1985.  He  also  stated  that  the  cocaine 
possession  charge  was  a  result  of  the 
cocaine  having  been  left  in  the  car  by 
Mr.  Williams'  brother.  As  to  the  failure 
to  give  a  random  drug  sample,  Mr. 
Williams  asserted  that  he  delayed  giving 
a  sample  until  he  could  contact  his 
lawyer  and  that  he  later  submitted  his 
own  laboratory  test.  Mr.  Williams 
further  submitted  that  his  guilty  plea  to 
cocaine  possession  did  not  constitute  a 
conviction  under  the  Georgia  statute, 
since  the  case  was  eventually 
discharged  without  adjudication  of  guilt 
on  February  14, 1990,  upon  his 
satisfactory  completion  of  probation. 

The  Administrator  may  revoke  a  DEA 
Certificate  of  Registration  or  deny  an 
application  for  such  a  registration  if  he 
determines  that  the  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(f).  "(i]n 
determining  the  public  interest,  the 
following  factors  will  be  considered: 


(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4]  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  as  may 
threaten  the  public  health  or  safety. 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive,  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  Henry  J.  Schwarz,  Jr.,  M.D.,  Docket 
No.  88^2,  54  Fed.  Reg.  16422  (1989); 
Neveille  H.  Williama.  D.D.S.,  Docket 
No.  87-47,  S3  Fed.  Reg.  23465  (1988); 
David  E.  Trawick,  D.D.S.,  Docket  No. 
86-69,  53  Fed.  Reg.  5326  (1988). 

Judge  Bittner  found,  in  part  that  factor 
(3)  of  21  U.S.C.  823(f),  supra,  applied  in 
this  case.  The  Administrator  does  not 
concur  with  this  particular  finding. 
Although  Mr.  Williams  entered  a  guilty 
plea  to  a  drug-related  felony,  his  actions 
did  not  relate  to  the  manufacture, 
distribution,  or  dispensing  of  controlled 
substances.  However,  I  find  that  the 
record  still  contains  substantial 
evidence  to  support  the  remaining 
findings. 

The  administrative  law  judge  found 
that  Mr.  Williams'  testimony  on  his  prior 
history  of  drug  use  demonstrated  a 
cavalier  attitude  toward  the  law,  that 
his  explanation  of  the  cocaine 
possession  incident  was  inconsistent, 
and  his  actions  during  the  drug 
screening  episode  suggested  that  he  was 
either  disrespectful  of  the  State  Board's 
authority  or  expected  a  positive  test 
result.  "The  administrative  law  judge 
further  found  that  the  record  established 
that  Mr.  Williams  is  either  unwilling  or 
unable  at  this  time  to  carry  out 
substantial  responsibilities  of  DEA 
registration.  Judge  Bittner  concluded 
that  the  Respondent's  registration  would 
be  inconsistent  with  the  public  interest 
and  that  his  application  for  DEA 
registration  should  be  denied. 

With  the  single  exception  noted,  the 
Administrator  adopts  the  recommended 
ruling,  findings  of  fact  conclusions  of 
law  and  decision  of  the  administrative 
law  judge  in  their  entirety.  Respondent's 
registration  is  clearly  inconsistent  %vith 
the  public  interest  Accordingly,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 


and  824  and  28  CFR  0.100(b),  hereby 
orders  that  Super-Rite  Drugs'  pending 
application  for  registration  be,  and  it 
hereby  is,  denied.  This  order  is  effective 
October  9, 1991. 

Dated:  August  2a  19B1. 
Robert  C  Boaner, 

Administrator  ofDrvg  Enforcement. 
(FR  Doc.  91-21435  Filed  »-fr-ei:  8:45  am] 

WLUNQ  COOC  4410-eMI 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotlee  91-79] 

NASA  Advisory  Council  (NAC).  History 
Advisory  CommlttM  (HAC);  Mssting 

AOCNCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 

Federal  Advisory  Committee  Act  Public 

law  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council,  History 

Advisory  Committee. 

DATES:  November  6, 1991,  8:30  a.m.  to 

4:30  p.m.;  and  November  7, 1991,  8:30 

a.m.  to  2:30  p.m. 

ADDRESSES:  Management  Conference 

Center,  Goddard  Space  Flight  Center, 

Greenbelt,  MD  20771, 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Roger  D.  Launius,  History  Division. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-8300. 

SUPPtEMENTARY  INFORMATION:  The 
NAC  History  Advisory  Committee  was 
established  to  provided  overall  guidance 
to  the  NASA  History  Division  on 
historical  research  and  writing 
activities.  The  HAC  chaired  by  Dr. 
Arthur  L  Norberg,  is  composed  of  seven 
members.  The  meeting  will  be  open  to 
the  public  up  to  seating  capacity  of  the 
room  (approximately  40  persons 
including  the  committee  members  and 
other  participants.)  It  is  imperative  that 
the  meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  participants. 
TYPE  OF  MEETING:  Open. 
Agenda 
November  ft  1991 

8:30  a.m. — Opening  Remarks. 

9X0  a.m.— tilASA  and  the  History  of  the 

Space  Shuttle. 
10:20  a.m. — Documentary  Source*  and 

Archives. 
1:30  p.m.— Tour  of  Goddard  Space  Flight 

Center. 
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3:10  pjn. — Dissemini  ting  Housing:  Insider/ 

Outsider  Perspe  ;ti' 
4:30  p.m. — Concludii  g 

November  7, 1991 

8:30  a.nj. — Opening  1 
8:45  a.m.— The  Manjj  ( 
10:30  a.m.— The  Cha 
Contemporary  1 
2:30  p.m. — Adjourn. 

Dated:  Septemberjs,  1991. 
John  W.  Gaff, 

Advisory  Committet  Management  Officer, 
National  Aeronautic^  c 
Administration. 
(FR  Doc.  91-21506  Filed 

•lUJNO  COOe  7S10-«1-4  I 


ives. 
Remarks. 


I  [emarks. 
Cultures  of  NASA. 
lenge  of  Writing 
story. 


and  Space 
g-d-91:  8:45  am] 


NATIONAL  COMUISSION  ON 
AMERICAN  INDIAN.  ALASKA  NATIVE, 
AND  NATIVE  HAWAIIAN  HOUSING 


Meeting 

agency:  The  National 
American  Indian, 
Native  Hawaiian 
action:  Notice  o 
meeting. 


Commission  on 
\]aska  Native,  and 
^ousing. 
f  lublic  hearings  and 


summary:  In  acco  rdance  with  the 


Federal  Advisory 


[Committee  Act,  Public 


Law  92-463,  as  an  ended,  the  National 

Commission  on  A  nerican  Indian, 

Alaska  Native,  an  1  Native  Hawaiian 

Housing  announces  the  forthcoming 

public  hearings  ax\d  meeting  of  the 

Commission. 

DATES:  Septembei  19-21. 1991.  9  ajn.  to 

5  p.m. 

addresses:  Hyatt  Rejtency  Hotel,  400 

New  Jersey  Avenge,  NW..  Washington. 

DC  20001.  (202)  73  7-1234. 

FOR  FURTHER  INFC  RMATIOM  CONTACT: 

Lois  V.  Toliver,  Administrative  Officer, 

(202)  275-0045. 

TYPE  OF  MEETINOdOpen. 

agenda:  Call  to  C  i-der.  Roll  Call, 

Chairman's  Message,  Introduction  of 
Commissioners  ai  id  Guests. 
Presentations  froiji  Invited  Guests. 

Lois  V.  Toliver. 

Administrative  Offi  :er. 

[FR  Doc.  91-21434  F  ied  9-6-91;  8:45  am] 

BILUHG  COOC  e«2a-07-  It 


NUCLEAR  REGUUTORY 
COMMISSION 

[Docket  Nos.  50-3iS  and  50-324] 


Carolina  Power 
of  Environments 
Finding  of  No  Si)  nificant 


The  United 
Commission  (the 
considering 


issua  ice 


Light  Co.;  Issuance 
Assessment  and 
Impact 


States  Nuclear  Regulatory 
Commission)  is 

of  amendments  to 


Facility  Operating  License  Nos.  DPR-71 
and  DRP-62  issued  to  the  Carolina 
Power  &  Light  Company  (the  licensee) 
for  the  operation  of  the  Brxinswick 
Steam  Electric  Plant.  Units  1  and  2 
(BSEPl  and  BSEP2).  located  in 
Brunswick  County.  North  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendments  would  consist  of 
changes  to  the  operating  licenses  to 
extend  the  expiration  date  to  September 
8,  2016.  for  BSEPl  and  to  December  27. 
2014,  for  BSEP2.  The  application  for  a 
license  amendment  was  submitted 
August  17. 1987.  as  supplemented  May 
30  and  June  29, 1990.  and  August  8  and 
August  29. 1991.  The  Commission's  staff 
has  prepared  an  Environmental 
Assessment  of  the  proposed  action, 
dated  August  30. 1991. 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  expiration  date 
of  the  operating  licenses  for  BSEPl  and 
BSEP2.  This  evaluation  considered  the 
previous  environmental  studies, 
including,  the  Final  Environmental 
Statement  for  BSEPl  and  BSEP2.  and 
more  recent  NRC  Policy. 

Radiological  Impacts 

The  staff  concludes  that  the  Exclusion 
Area  (owned  and  controlled  by  the 
licensee),  the  Low  Population  Zone 
(LPZ).  the  area  within  5  miles  of  the  site. 
and  the  nearest  population  center 
distance  will  probably  remain 
unchanged  from  those  described  in  the 
Brunswick  Steam  Electric  Plant  (BSEP) 
Final  Environmental  Statement  (FES). 
Based  on  the  1980  census,  indications 
are  that  the  population  density  within 
the  LPZ  surrounding  the  site  has 
increased  more  slowly  than  projected  in 
the  original  Final  Safety  Analysis  Report 
(FSAR).  which  was  based  on  the  1970 
census.  For  example,  for  the  year  1996, 
the  projected  population  within  5  miles 
of  the  site  based  on  \he  1980  census  is  69 
percent  of  the  number  projected  from 
the  1970  census. 

The  additional  period  of  plant 
operation,  approximately  6  years  and  7 
months  for  Unit  1  and  4  years  and  10 
months  for  Unit  2,  would  not 
significantly  affect  the  probability  or 
consequences  of  any  reactor  accident. 
Station  radiological  effluents  to 
unrestricted  areas  during  normal 
operation  have  been  well  within 
Commission  regulations  regarding  as- 
low-as-reasonably-achievable  (ALARA) 
limits  and  are  indicative  of  future 
releases.  Futiu^  technologies  may  serve 


to  further  reduce  effluents  from  the  site. 
The  proposed  additional  years  of 
reactor  operation  do  not  increase  the 
annual  public  risk  from  reactor 
operation. 

With  regard  to  the  occupational 
exposure  for  normal  plant  operations, 
the  hcensee  is  striving  for  further  dose 
reduction  utilizing  ALARA  programs, 
dose-saving  plant  modifications,  and  the 
use  of  robotics  to  reduce  increased 
doses  from  probable  increased 
maintenance  and  corrosion  product 
build-up.  Accordingly,  annual 
radiological  impacts  on  man,  both  offsite 
and  onsite,  are  not  more  severe  than 
those  previously  estimated  in  the  FES. 
and  the  staffs  previous  cost-benefit 
conclusions  remain  valid. 

With  respect  to  normal  conditions  of 
transport  and  possible  accidents  during 
transport,  the  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  from  BSEP  would  be  bounded  as 
set  forth  in  Summary  Table  S-4  of  10 
CFR  51.52.  The  values  in  Table  S-4 
would  continue  to  represent  the 
contribution  to  the  environmental  costs 
of  transportation  costs  associated  with 
plant  operation. 

Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extensions  will  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Commission 
in  the  FES. 

Finding  of  No  Significant  Impact 

The  Commission  has  reviewed  the 
proposed  changes  to  the  expiration  date 
of  the  Facility  Operating  License  relative 
to  the  requirements  set  forth  in  10  CFR 
part  51.  Based  upon  the  environmental 
assessment,  the  staff  concluded  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
proposed  license  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31.  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendment. 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  August  17. 1987,  as 
supplemented  May  30  and  June  29. 1990, 
and  August  8  and  August  29, 1991.  (2) 
the  "Final  Environmental  Statement 
Related  to  the  Continued  Construction 
and  Proposed  Issuance  of  an  Operating 
License  for  the  Brunswick  Steam 
Electric  Plant.  Units  1  and  2."  issued  by 
the  United  States  Atomic  Energy 
Commission  in  January  1984,  and  (3)  tht 
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Environmental  Assessment  dated 
August  30. 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2121  L  Street. 
NW..  Washington.  DC,  and  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director.  Project  Directorate  II-I,  Division  of 
Reactor  Projects — I/II. 
(FR  Doc.  91-21521  Filed  9-6-91;  8:45  am] 
MLUNQ  COOe  7S«M)1-M 


[Docket  No.  50-440-OLA-3;  ASLBP  No.  91- 
6S0-13-OLA-3] 

The  Clevetand  Electric  lituminating  Co. 
et  aL;  Ettabiishment  of  Atomic  Safety 
and  Uceneing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  S§  2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

The  Cleveland  Electric  Illuminating 
Company,  et  aU  Perry  Nuclear  Power 
Plant,  Unit  1  (Surveillance  Capsule 
WiUidrawal  Schedule) 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  July  24, 1991,  in  the 
Federal  Register  (56  FR  33950-33952  and 
33961-33962)  entitled,  "Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing."  The 
proposed  amendment  would,  iriter  alia, 
remove  the  reactor  vessel  surveillance 
program  withdrawal  schedule  from  the 
TSs  and  would  relocate  the  schedule  in 
the  Perry  Updated  Safety  Analysis 
Report  (USAR)  in  accordance  with  NRC 
GL  91-01. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Thomas  S.  Moore,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  DC  20555. 


Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Charles  N.  Kelber,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 
All  correspondence,  documents  and 

other  materials  shall  be  filed  with  the 

Judges  in  accordance  with  10  CFR  2.701. 

Issued  at  Bethesda,  Maryland,  this  29th  day 
of  August  1991. 
Robert  M.  Laso, 

Acting  Chief  AdministroUve  fudge.  Atomic 
Safety  and  Licensing  Board  Panel. 
[FR  Doc.  91-21522  Filed  9-6-61;  8:45  am) 
BtLLINQ  COW  7iM>-01-H 


[Docket  No*.  50-335  and  50-3a91 

Florida  Power  ft  Ught  Co^  Denial  of 
Amendmenta  to  Facility  Operating 
Ucenaee  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Florida  Power  and 
Light  Company  (the  licensee)  for 
amendments  to  Facility  Operating 
License  Nos.  DPR-67  and  NPF-16  issued 
to  the  licensee  for  operation  of  the  St. 
Lucie  Plant,  Unites  1  and  2  located  in  St. 
Lucie  County,  Florida.  A  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Hazards  Determination  and  Opportunity 
for  Hearing  was  published  in  the 
Federal  Register  on  January  27, 1988  (53 
FR  2315). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise 
certain  surveillance  requirements 
dealing  with  moderator  temperature 
coefficient. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  carmot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  August  30, 1991. 

By  October  9, 1991,  the  Hcensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  to 
intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC.  by 
the  above  date. 


A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Council,  U.S.  Nuclear  regulatory 
Commission,  Washington,  DC  20555, 
and  to  Harold  F.  Reis,  Esquire,  Newman 
and  Holtzinger.  1615  L  Street,  NW., 
Washington.  DC  20030,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  December  22, 1987. 
as  modified  by  letter  dated  August  27. 
1990,  and  (2)  the  Commission's  letter  to 
the  Ucensee  dated  August  30, 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  and  the  Indian 
River  Junior  College  Library,  3209 
Virginia  Avenue,  Fort  Pierce,  Florida 
33450.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  August. 

For  the  Nuclear  Regulatory  Commission. 
HeciMrt  N.  Beikow. 

Director,  Project  Directorate  lf-2.  Division  of 
Reactor  Projects— I/H,  Office  ofNucJear 
Reactor  Regulation. 
[FR  Doc.  91-21523  Filed  9-6-01:  8:45  am] 
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[Docket  No.  50-34C] 

Toledo  Ediaon  Company,  et  aL;  (Oavis- 
Betse  Nuclear  Power  Station,  Unit  No. 
1) 

Exemption 

I 

The  Toledo  Edison  Company, 
Centerior  Service  Company  and  the 
Cleveland  Electric  Illuminating 
Company  (the  licensees),  are  the  holders 
of  Facility  Operating  License  No.  NPFt-3 
(the  license)  which  authorizes  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  Ottawa  County,  Ohio. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  20,  appendix 
A,  "Protection  Factors  for  Respirators." 
establishes  protection  factors  of  air- 
purifying  respirators  for  protection 
against  particulates  only.  Furthermore, 
footnote  d-2(c)  states,  "No  allowance  is 
to  be  made  for  the  use  of  sorbents 


46018 


Federal  Register  /  Vol.  56,  No.  174  /  Menday.  September  9.  1991  /  Notices 


against  radioactiv^  gases  or  vapors." 
Tliis  restriction  was  needed  since  an 
inadequate  data  bf  se  had  existed  for 
evaluating  the  complex  interaction  of 
many  factors  affecting  the  service  life 
and  removal  efficii  incy  of  radioactive 
gases  and  vapors  I  y  sorbent  canisters. 
Also,  due  to  Uie  lai  ;k  of  a  data  base,  a 
National  Institute  for  Occupational 
Safety  and  Health/Mine  Safety  and 
Kealth  Administralton  (NIOSH/MSHA) 
certification  schedule  has  not  been 
established  to  ensue  that  canisters 
meet  acceptable  performance  criteria. 

Section  20.103(e|  of  10  CFR  part  20 
allows  the  Commission  to  authorize  the 
use  of  respiratory  Equipment  in  lieu  of 
an  NIOSH/MSHA  certification  when 
such  an  action  is  justified  based  on 
adequate  testing  of  material  and 
performance  charajcteristics.  An 
application  by  a  lidensee  for  this 
authorization  must  include  a 
demonstration  by  jesting,  or  on  the  basis 
of  rehable  test  information,  that  the 
material  and  performance 
characteristics  of  the  equipment  are 
capable  of  providing  the  proposed 
degree  of  protection  under  anticipated 
conditions  of  use.  The  licensee  has 
made  such  an  application. 

Section  20.501  ot  10  CFR  part  20 
allows  the  Commission  to  grant  such 
exemption  from  th^  requirements  of  the 
regulations  in  10  CFR  part  20  as  it 
determines  is  authprized  by  law  and 
will  not  result  in  u^due  hazard  to  life  or 
property. 

By  letter  dated  December  5, 1989,  as 


supplemented  July 
hcensee  requested 


12  and  29, 1991,  the 
an  exemption  based 


on  10  CFR  20.501  to  allow  the  use  of 
radioiodine  Mine  ^afety  Appliance 
Company  (MSA) 
a  protection  facto: 
respiratory  protec 
exemption  reques 


MR-I  canisters  with 
of  50  for  personnel 
on.  In  support  of  the 
the  licensee  cited 
test  results,  and  a  quality  assurance 
plan  that  satisfies  the  recommended 
qualification  proems  of  NUREG/CR- 
3403,  "Criteria  and  Test  Methods  for 
Certifying  Air-Puri  ying  Respirator 
Cartridges  and  Ca:  listers  Against 
Radioiodine." 

The  NRC  staff  e  .raluated  the 
information  provic  ed  by  the  licensee  to 
support  the  exemp  tion  request.  The 
staffs  safety  evali  ation  on  this  matter 
relating  to  the  use  of  a  radioiodine 
protection  factor  o  F  50  for  GMR-I 
canisters  at  Davis-jBesse  is  being  issued 
concurrently  with  Jiis  Exemption.  The 
safety  evaluation  ( loncludes  that  the 
licensee's  proposed  use  of  radioiodine 
MSA  GMR-I  canisters  with  certain 
usage  restrictions  bnd  controls  can 
result  in  significan  I  dose  savings  over 
alternative  metho(  s  while  still  providing 
effective  protectio  i. 


Ill 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.501,  an  exemption  as  requested  by 
the  licensee's  letter  of  December  5, 1989, 
as  supplemented  July  12  and  29, 1991,  is 
authorized  by  law  and  will  not  result  in 
undue  hazard  to  life  or  property.  The 
Commission  hereby  grants  an  exemption 
from  the  restriction  of  10  CFR  part  20. 
appendix  A,  footnote  d-2(c),  and 
authorizes  the  use  of  the  MSA  GMR-I 
canister,  with  restrictions  as  shown  in 
Attachment  1  to  this  Exemption.  The 
Exemption  is  subject  to  modification  by 
rule,  regulation,  or  order  of  the 
Commission. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(56  FR  42075). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rocicville.  Maryland  this  29th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bruc«  A.  Boger, 

Director,  Division  of  Reactor  Projects  III/IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 

Attachment:  Limitations,  Usage 
Restrictions,  and  Controls 

Limitations,  Usage  Restrictions,  and 
Controls  Applicable  to  the  Use  of  MSA 
GMR-I  Canister  at  the  Davis-Besse 
Nuclear  Power  Station,  Unit  1 

1.  A  protection  factor  equal  to  50  as  a 
maximum  value  will  be  used. 

2.  The  maximum  permissible  use  time 
will  be  8  hours  after  which  the  canister 
will  be  discarded.  The  use  time  will 
begin  when  the  canister  is  unsealed  and 
will  include  periods  of  non-exposure. 

3.  Canisters  will  not  be  used  in  the 
presence  of  organic  solvent  vapors. 
Painting  or  the  use  of  organic  substances 
will  be  prohibited  while  the  GMR-I 
canister  is  in  use. 

4.  Canisters  will  be  stored  in  sealed, 
humidity  barrier  packaging  in  a  cool,  dry 
environment.  The  GMR-I  canisters  will 
be  maintained  in  Class  "A"  storage  (as 
defined  in  ANSI  N45.2.2)  except  for 
those  maintained  for  ready  issuance  in 
the  respirator  issue  area. 

5.  Canisters  will  be  used  only  with  a 
full  facepiece  proven  capable  of 
providing  the  individual  with  a  fit  factor 
greater  than  500  by  a  quantitative 
respirator  fit  test. 

6.  Canisters  will  not  be  used  in  total 
challenge  concentrations  of  organic 
iodines  and  other  halogenated 
compounds  greater  than  1  ppm,  includng 
non-radioactive  compounds. 


7.  Canisters  will  not  be  used  in 
environments  where  temperatures 
exceed  110  *F.  Temperatures  at  work 
locations  where  GMR-I  canisters  are  in 
use  will  be  measured  each  shift  and/or 
coincidentally  with  operations  which 
heat  the  work  areas  to  assure  that  this 
limit  is  not  exceeded. 

In  addition  to  the  limitations  and 
usage  restrictions  noted  above,  the 
following  program  verification  measures 
during  initial  GMR-I  canister 
implementation  will  be  used: 

a.  Weekly  whole  body  counts  of 
individuals  using  the  GMR-I  canister  for 
radioiodine  protection  will  be 
performed; 

b.  A  whole  body  count  will  be  given  to 
individuals  who  exceed  10  MPC  hours  in 
7  consecutive  days  prior  to  their  next 
entry  into  a  radioiodine  atmosphere; 

c.  If  an  individual  measures  any 
iodine  uptake  to  the  thyroid  during  a 
whole  body  count  following  use  of 
GMR-I  canisters,  the  individual  will  be 
restricted  from  further  entries  into 
radioiodine  atmospheres  pending  a 
health  physics  evaluation; 

d.  A  whole  body  count  survey  data 
base  will  be  compiled  to  evaluate  the 
results  of  the  program. 

[FR  Doc.  91-21524  Filed  9-6-91;  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Full  Board  Meeting 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (the  Board) 
authority  under  section  5051  of  Public 
Law  100-203,  the  Nuclear  Waste  Policy 
Amendments  Act  (NWPAA)  of  1987,  the 
full  Board  will  hold  a  three-day  meeting 
on  October  8-10, 1991,  in  Las  Vegas. 
Nevada.  Issues  to  be  addressed  relate  to 
the  potential  effects  of  thermal  loading 
on  the  concept  and  design  of  a  high- 
level  radioactive  waste  repository. 
Representatives  from  the  U.S.  program, 
as  well  as  from  programs  in  Sweden,  the 
Federal  Republic  of  Germany,  and 
Canada  will  participate  in  the  three-day 
meeting.  The  meeting  will  be  held  at  the 
St.  Tropez  Hotel.  Monte  Carlo  Ballroom 
II  &  III.  455  E.  Harmon  Avenue.  Las 
Vegas.  Nevada  89109;  (702)  369-540a 
Sessions  will  run  from  8:30  a.m.  to  5 
p.m..  and  are  open  to  the  public. 

Tuesday.  October  8.  will  be  devoted 
to  an  overview  of  repository  concepts 
proposed  for  use  in  several  nations 
including  in  the  United  States.  Sweden, 
the  Federal  Republic  of  Germany,  and 
Canada.  A  representative  from  the 
French  high-level  waste  disposal 
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program  also  may  provide  that  country's 
perspective  on  repository  design. 

On  Wednesday,  October  9, 
presentations  will  focus  first  on  the 
thermal  considerations  associated  with 
repository  design.  The  Board  will  hear 
from  representatives  of  Sandia  National 
Laboratories  and  Lawrence  Livermore 
National  Laboratory  on  near-fleld/far- 
fleld  temperature  changes  and 
engineered  barrier  and  waste  package 
enhancements  concepts.  Presentations 
will  proceed  on  the  issues  of  uncertainty 
associated  with  high  and  low  thermal 
loading,  including  geochemical 
uncertainties,  near-field  uncertainties, 
near-field  hydrogeologic  uncertainties, 
and  biological  resource  concerns. 
Discussion  of  these  issues  will  center  on 
six  questions:  (1)  What  are  the  potential 
problems  associated  with  each  issue?  (2) 
What  is  the  significance  of  each  of  the 
potential  problems?  (3)  What  are  the 
uncertainties  associated  with  each  of 
the  potential  problems?  (4)  Can  these 
uncertainties  be  resolved?  (5)  How  much 
time  and  money  will  be  needed  to 
resolve  these  uncertainties?  (6)  Will 
there  be  residual  uncertainties? 

During  the  latter  part  of  Wednesday, 
discussion  will  shift  to  address  the 
implications  of  higher  versus  lower 
thermal  loading  of  a  repository, 
including  system-level  considerations, 
design  considerations,  testing 
considerations,  and  the  implications  for 
engineered  barriers  and  total  system 
performance. 

This  discussion  will  continue  on 
Thursday  morning,  October  10. 
Representatives  from  Science 
Applications  International  Corp.,  (SAIC) 
will  make  presentations  on  the 
conceptual  considerations  for  the  total 
system  performance.  Representatives 
for  SAIC,  the  Nuclear  Regulatory 
Commission,  and  the  DOE  will  discuss 
potential  regulatory  considerations — 
including  human  health  and  safety, 
licensing,  and  legislative  implications. 
The  final  session  on  Thursday,  October 
10,  will  be  devoted  to  a  round-table 
discussion  of  the  aforementioned  six 
critical  questions  about  the  effects  of 
thermal  loading  on  the  performance  of 
the  repository. 

Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  from 
Victoria  Reich,  Board  librarian, 
beginning  November  30, 1991.  For 
further  information,  contact  Karyn 
Severson,  External  Affairs.  Nuclear 
Waste  Technical  Review  Board,  1100 
Wilson  Boulevard,  suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 


Dated:  Septemlwr  4, 1991. 
William  D.  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

|FR  Doc.  91-21552  Piled  9-6-91;  8.45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submttted  for  0MB 
Review 

AOENCV:  Railroad  Retirement  Board. 
ACnON:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposals)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(8): 

(1)  Collection  title:  Evidence  of  Marital 
Relationship — ^Living  With 
Requirements. 

(2)  Form(s)  submitted:  G-124.  G-124a, 
G-237.  G-238  and  G-238a. 

(3)  OMB  Number  3220-0021. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(6)  Frequency  of  response:  On  occasion. 

(7)  Respondents;  Individuals  or 
households.  State  or  local 
governments. 

(8)  Estimated  annual  number  of 
respondents:  1,100. 

(9)  Total  annual  responses:  1,100. 

(10)  A  verage  time  per  response:  .17818 
hours. 

(11)  Total  annual  reporting  hours:  196. 

(12)  Collection  description:  Under  the 
RRA,  to  obtain  a  benefit  as  the  spouse 
of  an  employee  annuitant  or  as  the 
widow(er)  of  the  deceased  employee, 
applicants  must  submit  information  to 
be  used  in  determining  if  they  meet 
the  marriage  requirements  for  such 
benefits.  The  collection  obtains 
information  supporting  claimed 
common-law  marriages,  termination 
of  previous  marriages  and  residency 
requirements. 

AOOmONAL  INf  ORMATION  OW 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dermis  Eagan,  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 


60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316).  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building. 
Washington,  DC  20503. 
Dennit  Eagan, 
Clearance  Officer. 
[FR  Doc.  91-21428  Filed  9-6-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy 
A  vailable  From:  Securities  and 
Exchange  Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington.  DC  20549. 

Extension— Form  S-2,  File  Na  270-62 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  extension 
of  Form  S-2.  The  form  provides  a  basis 
for  the  CommissicMi  to  fulfill  its  statutory 
responsibility  to  ensure  that  issuers  of 
publicly  traded  securities  provide 
investors  and  the  marketplace  with 
adequate  information.  Form  S-2  affects 
approximately  334  filers  for  a  total  of 
196.058  burden  hours. 

The  estimated  burden  hours  are  made 
solely  for  purposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
cost  of  the  Commission's  rules  and 
forms.  Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimaed  average  burden  hours 
for  compliance  with  the  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash.  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549  and  Gary 
Waxman.  Clearance  Officer,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Project  3235-0072).  room  3208. 
New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  August  21, 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  91-21451  Filed  9-6-91: 8:45  am] 

HUJNO  COOK  MIO-OVM 
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[ReleaM  No.  34-29434;  FH«  No.  S7-e-90] 

Options  Price  Reporting  Authority; 
Order  Approving  Amendment  to  the 
National  Market  System  Plan 

August  30. 1991. 

Pursuant  to  rule  llAa3-2  under  the 
Securities  Exchanjie  Act  of  1934  ("Act"), 
on  May  13. 1991.  the  Options  Price 
Reporting  Authorijy  ("OPRA") 
submitted  to  the  Securities  and 
Exchange  Commis  sion  ("Commission") 
an  amendment  to  ts  National  Market 
System  Plan  to  ref  ect  changes  to 
OPRA's  existing  N  ews  Service  Direct 
Connection  Agree:  nent. 

Notice  of  the  pn  posed  amendment 
was  given  in  Secui  ities  Exchange  Act 
Release  No.  29215  (May  22, 1991),  56  FR 
24433.  The  Commi;  ision  received  no 
comments  on  the  f  roposal.  This  order 
grants  approval  of  the  proposed 
amendment. 

Previously,  all  n  >ws  services  have 
received  OPRA  da  ta  directly  from 
OPRA's  processor  in  New  York  City  and 
have  paid  the  rela  ed  direct  access 
charge.  Now,  at  least  one  news  service 
has  proposed  accessing  OPRA  data 
indirectly,  via  a  da  ta  feed  from  an 
OPRA  vendor.  In  c  rder  to  accommodate 
such  indirect  accei  s,  OPRA  has  changed 
the  designation  of  ts  former  "News 
Service  Direct  Con  nection  Agreement" 
to  "News  Service  i  Agreement,"  has 
added  provisions  (  xpressly  authorizing 
a  news  service  to  i  eceive  OPRA  data 
from  a  vendor,  am  has  adopted  a  new 
News  Service  Pass  -Through  Fee  payable 
by  indirect  access  news  services  in  lieu 
of,  and  equal  in  an  ount  to,  the  direct 
access  fee.  OPRA  las  characterized  the 
other  amendments  to  the  Agreement  as 
being  for  purposes  of  making  updating 
changes  or  as  bein ;  editorial  and  not 
substantive  in  nati  re.   ' 

The  Commissior  finds  that  approval 
of  this  amendment  is  consistent  with  the 
Act,  in  particular,  vith  sections 
llA(a)(C)(ii)  and  (  )).  which  provide  for 
the  availability  to  jrokers,  dealers,  and 
investors  of  infornr  ation  with  respect  to 
quotations  for  and  transactions  in 
securities,  and  the  hnking  of  all  markets 
for  qualiHed  secur  ties  through 
communications  a  id  data  processing 
facilities  which  fos  ter  efficiency, 
enhance  compeliti  m,  increase  the 
information  availa  }le  to  brokers, 
dealers,  and  inves  ors.  facilitate  the 
offsetting  of  invest  or's  orders,  and 
contribute  to  the  b  jst  execution  of  such 
orders.  Further,  th(  i  Commission  finds 
that  the  amendmei  ts  are  consistent  with 
rule  llAa3-2(c)(2)  because  they  are 
appropriate  in  the  }ublic  interest  and 
remove  impedimei  ts  to,  and  perfect 


mechanisms  of,  a  national  market 
system. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  llA9(a)(3)(B)  of  the  Act.  that  the 
amendments  be,  and  hereby  are. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3{a)(29). 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  91-21450  Filed  9-6-91;  8:45  amj 
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Options  Price  Reporting  Authority; 
Order  Approving  Amendment  to  Its 
National  Market  System  Plan  To 
Establish  Fee  for  Radio  Paging  Market 
Data  Service  and  Rider  to  Vendor 
Agreement  To  Be  Used  In  Connection 
With  the  New  Fee 

August  30, 1991. 

Pursuant  to  rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934  ("Act"), 
on  May  9, 1991.*  the  Options  Price 
Reporting  Authority  ("OPRA") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
an  amendment  to  its  national  market 
system  plan  that  would  establish  a  new 
fee  for  vendors  who  wish  to  offer  a 
radio  paging  market  data  service,  and  a 
rider  to  OPRA's  vendor  agreement  to  be 
used  in  connection  with  the  new  fee.* 
The  amendment  was  noticed  in 
Securities  Exchange  Act  Release  No. 
29214  on  May  22. 1991,'  and  the 
Commission  received  one  comment 
(with  OPRA's  concurrence)  in  response 
thereto.  This  order  grants  permanent 
approval  of  the  proposed  amendment. 

I.  Description  and  Piirpose  of  the 
Amendment 

OPRA  has  authorized  the 
establishment  of  a  fee  to  be  paid  by 
vendors  who  furnish  a  radio  paging 
market  data  service  to  the  customers  of 
radio  paging  companies  or  their  own 
customers  via  text  display  radio  pagers. 
The  radio  paging  market  data  sej^ce 
fee  is  proposed  to  be  established  at  a 


'  The  amendment  was  originally  filed  on  April  9, 
1991.  The  original  filing  was  withdrawn  by  the 
lubsequenl  filing. 

*  OPRA  requested  thai  the  radio  paging  service 
be  put  into  effect  summarily  pursuant  to  rule  llAaS- 
Z(c)(4)  under  the  Act.  That  section  empowers  the 
Commission  to  summarily  put  into  effect  on  a 
temporary  basis  a  Plan  amendment  "if  the 
Commission  finds  that  such  action  is  necessary  or 
appropriate  in  the  public  interest  for  the  protection 
of  investors  or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and  perfect  the 
mechanisms  of.  a  national  market  system  or 
otherwise  in  furtherance  of  the  purpose  of  the  Act." 

*  Se  FR  24434  (May  3a  1901). 


monthly  rate  of  $1.00  for  each  text 
display  paging  device  that  is  enabled  to 
receive  the  service. 

The  purpose  of  the  new  fee  is  to 
permit  vendors  to  offer  to  their 
customers  a  service  whereby  a  limited 
amount  of  options  market  data  may  be 
transmitted  via  radio  paging  companies 
to  text  display  pagers.  Because  only 
limited  information  can  be  transmitted 
to  text  display  pagers  as  a  result  of 
bandwidth  constraints,  OPRA  has 
determined  not  to  require  persons  who 
have  access  to  such  pagers  to  become 
OPRA  subscribers  and  pay  subscriber 
fees  to  OPRA.  Instead,  OPRA  intends  to 
charge  vendors  who  offer  this  service  at 
the  monthly  rate  of  $1.00  per  device.  The 
fees  OPRA  will  receive  on  this  basis  are 
estimated  to  be  substantially  below  the 
aggregate  subscriber  fees  that  would  be 
payable  if  a  radio  paging  market  data 
service  could  be  offered  only  to  OPRA 
subscribers. 

II.  Comments 

As  noted  above,  the  Commission 
received  one  comment  letter  from  Dow 
Jones  Information  Services  ("DJIS").* 
Citing  section  3  of  the  Rider,  which 
states  that  the  proposed  new  OPRA  fee 
applies  to  "Options  Information  *  *  * 
broadcast  to  radio  paging  customers  on 
a  current  or  delayed  basis,"  DJIS  stated 
that  it  sought  clarification  from  OPRA 
regarding  OPRA's  position  on  the 
applicability  of  OPRA  subscriber 
agreements  and  fees  to  market  data 
services  that  deliver  only  options 
information  on  a  delayed  basis.  DJIS 
stated  that — 

[Bjased  upon  discussions  with  OPRA  and 
its  counsel,  Dow  Jones  understands,  and 
OPRA  concurs,  that  the  Rider  is  intended, 
and  should  be  read,  as  permitting  any  vendor 
who  signs  the  Rider  and  agrees  to  pay  the 
new  fee  to  provide  Options  Information  on  a 
real-time  or  delayed  basis  through  a  radio 
paging  service  without  requiring  subscribers 
to  such  service  to  sign  OPRA  subscription 
agreements  or  pay  subscriber  fees  to  OPRA. 
Accordingly,  the  Rider  in  no  way  changes 
OPRA's  long-standing  position  that  a  vendor 
who  has  signed  the  OPRA  Vendor  Agreement 
(and  not  the  Rider]  may  offer  market  data 
delivery  services  (including  radio  paging 
services)  containing  Options  Information  that 
has  been  delayed  at  least  15  minutes  without 
requiring  subscribers  to  such  services  to  sign 
OPRA  subscription  agreements  or  pay 
subscriber  fees  to  OPRA. 

In  a  separate  concurrence,'  OPRA 
stated  that — 


*  Letter  from  Paul  T.  Shells,  Croup  General 
Counsel,  Dow  Jones  Information  Services,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  July  1, 1991. 

•  Letter  from  Michael  L  Meyer.  Schiff,  Hardin  « 
Waite,  to  Christine  A  Sakach.  Branch  Chief, 

Continued 
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The  availability  of  the  Radio  Paging  Rider 
and  the  related  fee  does  not  change  the 
existing  situation  under  OPRA's  Vendor 
Agreement  for  a  vendor  who  does  not  choose 
to  sign  the  Rider  *  '  *.  Delayed  data  (i.e., 
last  sate  reports  more  than  15  minutes  after 
the  time  the  report  was  Hrst  transmitted  by 
OPRA]  may  be  retransmitted  by  such  a 
vendor  to  any  person,  without  any 
requirement  for  the  recipient  to  be  approved 
by  OPRA  or  to  pay  fees  to  OPRA. 

III.  Discussion 

Rule  llAa3-2(c)(2)  under  the  Act 
requires  that  the  Commission  approve 
an  amendment  to  an  effective  national 
market  system  plan  if  it  finds  that  the 
amendment  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
Section  llA(a)(l)[c](iii]  of  the  Act  states 
that  "[i]t  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  *  *  *  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities."  The  Commission  believes 
the  amendment  meets  these  standards. 

The  Radio  Paging  Rider  and  related 
fee  were  developed  by  OPRA  to  provide 
an  alternative  to  vendors  who  wish  to 
offer  a  service  whereby  a  limited 
amount  of  options  data  is  broadcast  to 
handheld  radio  pagers,  so  that  users  of 
such  a  service  would  not  be  required  to 
execute  subscriber  agreements  with 
OPRA  or  pay  subscriber  fees  to  OPRA. 
Thus,  a  vendor  may  offer  a  radio  paging 
service  by  including  certain  specified 
provisions  in  its  customers'  agreements 
for  the  benefit  of  OPRA,  and  paying  to 
OPRA  a  radio  paging  device  charge  of 
$1.00  per  device. 

The  comment  filed  by  D}IS  with  the 
concurrence  of  OPRA  clarifies  that  the 
fee  would  not  apply  to  a  vendor  not 
choosing  to  sign  the  Rider  who 
retransmits  only  delayed  data. 

The  Commission  believes  that  the 
amendment  will  serve  the  public  interest 
by  increasing  the  availability  of  market 
information  to  brokers,  dealers  and 
investors.  The  amendment  simply 
provides  an  additional  means  of 
obtaining  OPRA  data  that  customers 
may  elect  to  receive.  Thus,  the 
Commission  finds  that  making  this 
service  and  the  related  fee  a  permanent 
part  of  the  OPRA  plan  is  fair  and 
reasonable,  is  appropriate  in  the  public 


National  Market  System  Branch,  Division  of  Market 
Regulation,  SEC.  dated  July  1, 1991  (on  behalf  of 
OPRA). 


interest  and  to  remove  impediments  to^ 
and  perfect  the  mechanism  of,  a  national 
market  system. 

rv.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  the  amendment  to  the 
OPRA  national  market  system  plan  to 
be  consistent  with  the  Act,  particularly 
section  llA(a)(l)  and  Rule  llAa3-2. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  llA  of  the  Act,  that  the 
amendment  to  the  OPRA  national 
market  system  plan  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(29]. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-21448  Filed  9-6-«l:  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
InCn  Relating  to  Clarifying  the 
Exchange's  Margin  Requirements  for 
Market-Makers 

August  30, 1991. 

Pursuant  to  section  19(b](l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  July  8, 1991,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SeIf*Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Exchange  Rule  12.3(b)  allows 
Exchange  Member  Organizations,  at 
their  discretion,  to  grant  certain 
exceptions  to  the  margin  requirements 
provided  in  Exchange  Rule  12.3(a)  for 
accounts  maintained  with  the  Member 
Organization.  The  CBOE  proposes  to 
amend  Exchange  Rule  12.3(b]  by:  (i) 
Deleting  paragraph  (A)  from  Exchange 
Rule  12.3(b)(2],  which  allows  Member 
Organizations  to  establish  a 
discretionary  margin  level  for  accounts 
used  solely  to  effect  transactions  in 
securities  for  which  the  member  is 
registered  and  acts  as  a  market-maker 
or  specialist;  (ii)  moving  the  margin 


requirements  applicable  to  market- 
makers  from  Exchange  Rule  30.41  to 
Exchange  Rule  12.3(b)(2)(A)-(D);  (iii) 
deleting  from  the  exceptions  provided  in 
former  paragraph  30.41(a]  securities 
convertible  into  those  in  which  the 
member  makes  a  market;  (iv)  adding  to 
former  paragraph  30.41(a)  the 
requirement  that  securities  be 
"immediately  and  directly"  convertible 
into  permitted  offset  transactions:  and 
(v)  adding  paragraph  (E)  to  Exchange 
Rule  12.3(b)(2).  which  will  allow  for  a 
mutually  satisfactory  margin  deposit  for 
a  joint  account  carried  by  a  Member 
Organization  for  a  market-maker  or 
specialist  in  which  the  Member 
Organization  participates. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Currently.  Exchange  Rule  12.3(b)(2) 
contains  the  general  margin 
requirements  applicable  to  market- 
makers'  and  specialists'  accounts. 
Exchange  Rule  30.41,  which  was 
adopted  as  part  of  the  CBOE's 
application  to  trade  stocks,  warrants 
and  other  securities,  provides  a  more 
detailed  and  accurate  description  of  the 
margin  requirements  applicable  to 
market-makers.  Accordingly,  the  CBOE 
proposes  to  delete  paragraph  (A)  from 
Exchange  Rule  12.3(b)(2),  which 
provides  that  an  account  used  to  effect 
transactions  in  securities  for  which  the 
member  acts  as  a  market  maker  or 
specialist  may  be  carried  on  a  mutually 
satisfactory  margin  basis,  and  replace  it 
with  the  current  provisions  of  Exchange 
Rule  30.41.  Specifically,  the  Exchange 
proposes  to  move  the  provisions  of 
Exchange  Rule  30.41  to  Exchange  Rule 
12.3(b)(2)  (A)  through  (D).  In  addition, 
new  paragraph  (A)  will  be  modified  by 
deleting  from  the  list  of  positions  that 
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may  be  carried  on 
satisfactory  basis 
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a  mutually 

I  "securities  convertible 

into  (hose  in  which  the  member  makes  a 
market"  Finally,  ftie  CBOE  proposes  to 
add  to  paragraph  (A):  (i)  Language 
requiring  that  seci  irities  converted  into 
permitted  offset  tiansactions  be 
"immediately  and  directly"  convertible; 
and  (ii)  a  reference  to  paragraph 
"(c)(2)(vi)"  of  Rul«  15c3-l  under  the  Act. 
which  was  oraitte  1  inadvertently  when 
the  CBOE's  rule  was  adopted. 

(2)  Basis 

The  Exchange 
proposed  rule  c 
section  6{b)  of  the 
furthers  the  objecj: 
in  particular,  in 
protect  investors 


qeheves  that  the 
:e  is  consistent  with 
Act,  in  general,  and 
ives  of  section  6(b)(5), 

it  is  intended  to 
( ind  the  public  interest 


hang! 


that 


(B)  Self-Regulatoi  y 
Statement  on  Burden 


The  CBOE  does 
proposed  rule  c: 
inappropriate 


Organization 's 
on  Competition 

not  believe  that  the 

e  will  impose  any 

burilen  on  competition. 


hange 


(C)  Self-Regulatoiy 
Statement  on  Con  \ments 
Proposed  Rule  Ch  ange 
Members.  Parti ci^  lants 


No  written 
or  received  with 
rule  change. 


in.  Date  of 

Proposed  Rule  Cl^nge 

Commission  ActiAn 


Withm  35  day«|of 
publication  of  thit 
Register  or  withir 
as  the  Commission 
90  days  of  such  d 
longer  period  to 
publishes  its 
as  to  which  tiie 


be 


reasin 


Organization 's 
on  the 
Received  From 
or  Others 


comknents  were  soHcited 
r  espect  to  the  proposed 


Effect  veness 


of  the 
and  Toning  for 


s<if 


the  date  of 
notice  in  the  Federal 
such  longer  period  (i) 
may  designate  up  to 
te  if  it  finds  such 
appropriate  and 
for  so  finding  or  (ii) 
regulatory 

the  Commission 


edings  to  determine 
rule  change 


organization  consents 
will: 

(a)  By  order  ap^ove  such  proposed 
rule  change,  or 

(b)  Institute  prdce 
whether  the  prop*  Med 
should  be  disappi  oved 

IV.  Soucltation  ol  Comments 

Interested  persons  are  invited  to 
submit  written  it  ta,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  Written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Elxchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  p549.  Copies  of  the 
submission,  all  siibseqvent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  CommisAiOfO.  and  aD  written 
communications  ^elating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
nimiber  in  the  caption  above  and  should 
be  submitted  by  September  30. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFadand, 
Deputy  Secretary. 
[PR  Doc.  91-21444  Filed  9-6-Bl:  8:45  amj 
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Self-Regulatory  Organizations; 
Appllcatfons  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
HMNing:  Midwest  Stock  Exchange, 
Incorporated 

September  3. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Damon  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7205) 
Foxmeyer  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7206) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  25. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applicatioa  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conmiission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  FoDowing  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  informtion  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 


For  the  CommiMion.  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  91-21517  Filed  9-h-9\\  8:45  am] 
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[Release  No.  34-29632;  File  No.  SR-NASO- 

91-37] 

Setf-Regutatory  Organizations;  Notica 
of  Proposed  Rule  Change  by  National 
Association  of  Securitias  Dealers,  Inc., 
Amending  Schedula  G  to  the  By-l^ws 
To  Raquira  Transaction  Reporting  (or 
Exchanga-Ustad  SMMirlties  UntM  5:15 
p.m.  and  Uaa  of  a  Spacial  Indicator  for 
Certain  Pricing  Formula  Trades 

August  3a  1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78»(b)(l),  notice  is  hereby 
given  that  on  August  2, 1991,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Term*  of  Substance  of 
the  Propoeed  Rule  Change 

The  NASD  is  proposing  to  amend 
Schedule  G  to  the  By-laws  to  require 
members  to  continue  real-time  trade 
reporting  of  transactions  in  exchange- 
listed  secarities  until  5:15  p.m.  and  to 
use  a  special  indicator  to  denote 
transactions  priced  on  an  average- 
weighting  or  other  special  pricing 
formula. 

II.  Self-Regulatory  Organization's 
Statensent  of  the  Purpose  of.  and 
Statutory  Basis  lor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
NASD  bars  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  moat  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Current  trade  reporting  obligations  for 
listed  securities  in  Schedule  G  to  the 
NASD  By-Laws  require  members  to 
report  transactions  within  90  seconds 
after  execution  from  9:30  a.m.  to  430  p.m. 
Eastern  Time.  Any  trade  report  made 
more  than  90  seconds  after  execution  is 
required  to  be  designated  as  late 
through  use  of  the  ".SLD"  identifier.  The 
commencement  of  the  New  York  Stock 
Exchange's  after-hours  sessions  in  June, 
1991  prompted  the  NASD  to  permit 
voluntary  90-second  reporting  by 
members  until  5:15  p.m.,  to  coincide  with 
the  extended  hours  of  the  Consolidated 
Tape  Association  ("CTA").  The  NASD  is 
now  proposing  to  extend  the  reporting 
hours  specified  in  Schedule  G  for  listed 
securities  until  5:15  p.m.  so  that  90- 
second  reporting  will  be  mandatory  for 
all  reporting  members.  This  will  enable 
the  automated  capture  and 
dissemination  of  transactions  occurring 
between  4  p.m.  and  5:15  p.m.,  enhancing 
transparency  to  transactions  and 
thereby  permit  investors  and  market 
professionals  to  follow  after-hours 
trading  activity  in  Nasdaq  securities.  In 
addition,  the  amendments  will  assure 
integration  of  this  information  into 
NASD  surveillance  systems. 

In  addition,  confusion  has  arisen 
recently  regarding  a  limited  number  of 
agency  cross  trades  executed  after  4 
p.m.  that  have  been  reported  at  a  price 
based  on  an  average-weighting  or  other 
formula  rather  than  a  current  negotiated 
price.  An  example  of  such  a  transaction 
would  be  a  trade  negotiated  during  the 
trading  day  to  be  executed  after  4  p.m. 
at  a  price  equal  to  the  average  of 
weighted  prices  of  transactions  taking 
place  during  the  trading  day.  Certain 
institutions  find  such  a  trade  attractive 
because  it  ensures  that  they  will  not 
purchase  at  the  high  for  the  day  or  sell 
at  the  low.  Trade  reports  such  as  these, 
although  timely  made,  may  not  relate  to 
the  closing  price  on  the  primary 
exchanges  and  carry  no  identifier 
describing  their  specialized  nature.  In 
order  to  alleviate  confusion  with  regard 
to  these  trade  reports,  the  NASD 
requested  members  to  mark  all  such 
trades  executed  after  4  p.m.  as  .SLD 
pending  consideration  and  approval  of  a 
permanent  indicator  by  the  CTA 
denoting  the  specialized  sale  condition 
(e.g..  .SLD,  G  and  H)  and 
implementation  of  applicable 


amendments  to  Schedule  G  to  codify  the 
new  requirement.' 

While  there  are  various  specialized 
sale  condition  indicators  employed  in 
the  reporting  of  consolidated  transaction 
data  to  vendors,  none  accurately 
describe  average-weighting  trades. 
Accordingly,  a  new  indicator  may  need 
to  be  approved  by  the  CTA  to  cover 
these  types  of  trades  that  are  presently 
unique  (for  automated  reporting 
purposes]  to  the  Third  Market.  The 
NASD  will  work  with  CTA  participants 
to  develop  an  appropriate  indicator  for 
use  in  connection  with  these  specialized 
trades  and  undertake  the  technical 
enhancements  necessary  to  implement  a 
new  indicator  so  that  any  investor 
confusion  with  respect  to  these  agency 
cross  trades  will  be  obviated. 
Modifications  to  Schedule  G  are 
proposed  to  provide  for  the  use  of  any 
new  indicator.  In  the  interim,  the 
amendments  would  provide  for  the  use 
of  the  .SLD  late  trade  indicator  to  denote 
formula  trades  and  to  specify  that  these 
trades  would  be  exempted  from  the 
normal  interpretation  that  printing 
trades  .SLD  as  a  course  of  conduct 
would  subject  a  firm  to  disciplinary 
action. 

The  NASA  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
"foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market." 
In  addition,  the  proposed  rule  change 
furthers  the  objective  set  forth  in  section 
llA(a)(l)(C)(iii)  of  ensuring  the 
"availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities."  Reporting  transactions  in 
listed  securities  within  90  seconds  after 
execution  is  required  during  normal 
market  hours  and  the  NASA  believes 
that  continuing  real-time  reporting  until 
5:15  p.m.  is  appropriate  for  regulatory 
purposes  and  to  enhance  public 
dissemination  of  transactions,  and  use 
of  special  indicators  with  specially 
priced  trades  obviates  investor 
confusion  with  regard  to  those 
transactions. 


■  A  terie*  of  indicators  for  ipecial  tale  condiliont 
are  currently  in  uae  by  CTA  Participanlt.  Either  one 
of  the  existing  indicator*  or  a  new  indicator  may  be 
found  appropriate  for  use  in  connection  with  these 
trades. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASA  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASA  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commentt 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  ail  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5- 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASA.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  30, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-21446  Filed  9-6-01: 8:4S  am] 
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(Release  Na  34-29642;  kitamationai  SertM 
Release  No.  3U:  File  Ho.  SR-NASO-91-47] 

Sctt-RegulBtory  Organizations; 
Nattoncrf  Asaociatkwi  of  S«euriti«s 
Deai«rs,  Inc.;  Notic*  of  Filing  and 
Order  Granting  Acceterated 
Temporary  Approv$l  to  Proposed  Rule 
Change  Relating  to  the  Quotation 
Linicage  Between  tife  NASD  and  the 
London  Stock  Exchange 

August  30. 1991. 

Pursuant  to  sectio  1 19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78e(bHl).  r  otice  is  hereby 
given  that  on  August  30, 1991.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securi  ies  and  Exchange 
Commission  ("Comi  lission"  or  "SEC") 
the  proposed  rule  ch  uige  as  described 
in  Items  L  U.  and  UI  )elow.  which  Items 
have  been  prepared  ay  the  NASD.  The 
Commission  is  publiehing  this  notice  to 
solicit  comments  onkhe  proposed  rule 
change  from  interesjed  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Teons  of  Substance  of 
the  Proposed  Rule  C  iange 

On  October  2, 198  ^  the  Commission 
issued  an  order  appi  oving  operation  of  a 
market  information  1  inkage  between  the 
NASD  and  the  Lond  m  Stock  Exchange 
("LSE")  formerly  the  International  Stock 
Exchange  of  the  Uni  :ed  States  Kingdom 
and  the  Republic  of  Ireland,  Ltd.)  for  a 
pilot  term  of  two  yedrs.'  This 
experimental  linkage !  is  designed  to 
provide  an  interchai  ge  of  quotation 
information  ("linkag  b  information")  on 
about  740  securities  ("linkage 
securities");  of  that  I  otal.  each 


marketplace  has  de: 


3^  6M 


'  Securities  Exchange 
(October  2, 1967).  52  FR 
-October  1987  Order"). 

*  Securities  Excbange 
(February  25. 1991).  56  FRJ9034 


ignated 


approximately  half  i  is  its  "pilot  group" 
of  linkage  securities  NASD  and  LSE 
members  that  functi  an  as  market 
makers  on  one  or  mi  )re  of  a  subset  of 
linkage  that  are  quo  ed  in  both  the 
NASDAQ  and  LSE  <  ealer  systems 
("common  issue")  ai  e  authorized  to 
access  linkage  infor  nation  without 
paying  a  separate  cl  large  to  receive  it. 
Operation  of  the  lin  lage  in  this  fashion 
comports  with  the  U  rms  of  the 
Commission's  Octol  ler  1987  Order.  Most 
recently,  the  Commi  ssion  authorized  an 
extension  of  this  pilet  linkage  through 
August  31. 1991,  wit  i  the  Commission's 
approval  of  File  No.  SR-NAMJ-Ql-B.* 


/  ct 


ReleaM  No.  24979 
(October  8. 1967).  (the 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act) 
and  Rule  19b-4  thereunder,  the  NASD 
submits  this  proposed  rule  change  to 
obtain  Commission  approval  for 
continued  operation  of  the  NASD /LSE 
pilot  linkage  through  October  4, 1991. 

II.  ScIf-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  its  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  speciAed  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Seff-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  obtain 
an  interim  extension  of  the 
Commission's  temporary  approval  of  the 
NASD/LSE  linkage  through  October  4. 
1991.  Absent  an  extension,  authorization 
for  the  linkage  will  expire  as  of  August 
31. 1991. 

During  this  proposed  extension,  the 
NASD  and  LSE  will  continue  to  discuss 
possible  options  regarding  the  Linkage's 
future  structure  and  operational 
capabilities  in  relation  to  the  needs  of 
the  international  investment  community. 
These  discussions  may  lead  to  a 
substantive  enhancement  of  the  linkage, 
the  pursuit  of  another  joint  initiative,  or 
a  decision  to  act  independenUy  in 
developing  international  systems  that 
are  responsive  to  the  business  needs  of 
the  sponsors  constituencies.  Any 
decision  to  enhance  the  linkage  or  to 
jointly  develop  an  alternative  system 
will  entail  another  rule  19b-4  filing  that 
will  afford  the  Commission  (and  other 
interested  parties)  an  opportunity  to 
focus  on  relevant  policy  and  regulatory 
issues.  Meanwhile,  continuation  of  the 
pilot  linkage,  as  proposed  would  be 
supportive  of  the  NASD's  and  LSE's 
efforts  to  define  systems  capable  of 
accommodating  cross-border  trading 
more  efficiently. 

Another  factor  likely  to  affect  the 
future  prospects  of  the  NASD/LSE 
linkage  is  the  introduction  of  NASDAQ 
international  Service  ("SERVICE"),  the 
subject  of  File  No.  SR-NASD-^0-33.» 


Essentially,  the  SERVICE  would  extend 
the  NASD's  automated  market-making 
systems  to  a  European  Session  running 
from  3:30  to  9  a.m.  (ET)  on  each  U.S. 
business  day.  During  this  period, 
participating  broker-dealers  can  utilize 
the  SERVICE  to  quote  markets  in 
selected  NASDAQ  and  exchange-listed 
securities  by  means  of  trading  facilities 
located  in  the  U.S.  or  U.K.  Given  the 
SERVICE'S  potential  for  supporting 
trading  in  U.S.-regi3tered  securities  by 
institutional  investors  (both  foreign  and 
domestic)  during  U.K.  business  hours, 
the  NASD  and  LSE  may  determine  to 
substantially  alter  or  terminate  the  pilot 
linkage  altogether.  However,  until  the 
SERVICE  has  been  approved  and  the 
NASD  has  had  an  opportunity  to 
evaluate  it  operation,  the  NASD 
believes  that  it  is  appropriate  to 
maintain  the  NASD/LSE  hnkage. 

The  statutory  bases  for  the  NASD/ 
LSE  pilot  linkage  and  the  requested 
extension  thereof,  are  contained  in 
sections  llA(a)(l)  (B)  and  (C),  15A(b)(6). 
and  17A(a)(l)  of  the  Act  Subsections  (B) 
and  (C)  of  section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  market  operation, 
the  availability  of  information  with 
respect  to  quotations  for  securities  and 
the  execution  of  investor  orders  in  the 
best  market  through  the  application  of 
new  data  processing  and 
communication  techniques.  Section 
15A(b)(6)  requires  that  the  rules  of  the 
NASD  be  designed  "to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
setding,  processing  information  with 
respect  to,  and  fat^itating  transactions 
in  securities,  to  remove  impediment  to 
and  to  perfect  the  mechanism  of  a  free 
and  open  market  *  *  *."  Section 
17A(a)(l)  sets  for  the  the  Congressional 
goal  of  linking  all  clearance  and 
settlement  facilities  and  reducing  costs 
involved  in  the  clearance  and  settlement 
process  through  new  data  processing 
and  communications  techniques.  The 
NASD  believes  that  the  requested 
extension  of  the  linkage's  pilot  operation 
is  fully  consistent  with  the  policy  goals 
articulated  in  the  foregoing  statutory 
provisions  and  with  the  Commissions 
efforts  to  advance  the  process  of 
internalization  of  securities  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

In  its  original  release  announcing 
interim  approval  of  the  NASD/LSE  pilot 
linkage,  the  Commission  referenced 
certain  competitive  concerns  raised  by 


.4ct 


Release  No.  28918 
(March  4.  1901). 


*  See  Secnrttiea  Exchange  Act  Release  No.  28223 
(July  la  1990).  55  FR  30338  (July  25. 1990):  and 


Release  No.  38705  (December  17, 1990),  55  FR  52341 
(December  21. 1990). 
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Instinet  Corporation  ("Instinet")  through 
counsel.*  In  response,  the  NASD,  after 
consultation  with  the  LSE,  made  a  good 
faith  effort  to  address  those  concerns  by 
narrowing  the  universe  of  firms  and 
terminals  permitted  access  to  linkage 
information  at  no  cost.  Those  changes 
were  reflected  in  File  No.  SR-NASI>-«7- 
20,  which  the  Commission  approved  by 
issuing  the  October  1987  Order.  Further, 
in  File  No.  SR-NASD-89-44  (which 
resulted  in  extension  of  the  linkage's 
authorization  until  December  1, 1990), 
the  NASD  submitted  statistical  and  cost 
information  relative  to  its  participation 
in  the  pilot  project.  In  the  event  that  the 
NASD  and  LSE  determines  to  seek 
permanent  approval  of  or  materially 
enhance  the  linkage,  every  effort  will  be 
made  to  supply  the  Commission  with  the 
empirical  data  needed  for  its 
deliberations  on  the  corresponding  rule 
19b-4  filing. 

With  respect  to  the  instant  filing,  the 
NASD  believes  that  the  proposed 
extension  of  the  linkage  pilot  through 
October  4, 1991  will  not  create  any 
competitive  burden  vis-a-vis  butinet  or 
any  other  vendor  of  securities  market 
information.  Moreover,  Instinet  and 
other  interested  parties  will  have  ample 
opportunity  to  comment  on  any 
subsequent  rule  19b-4  Hling  involving 
permanent  approval  or  substantive 
enhancement  of  the  linkage.  Finally, 
during  the  requested  extension,  the 
sponsoring  markets  will  not  use  linkage 
information  for  purposes  of  operating  an 
intermarket,  automated  execution 
system. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  request  that  the 
Commission  Hnd  good  cause  for 
approving  this  proposed  rule  change 
prior  to  the  30th  day  following 
publication  of  notice  of  die  filing  in  the 
Federal  Register  and,  in  any  event  by 
August  30, 1991,  the  last  business  day 
before  expiration  of  the  linkage's 
present  authorization.  The  NASD 
believes  that  the  requested  extension  of 
the  pilot  period  is  fully  consistent  with 
the  statutory  provisions  and  policy  goals 


*  See  Securities  Exchaoge  Act  Release  No.  231S8 
(April  21. 1988).  51  FR  15988  (April  29. 1986).  See 
also  letter  from  Daniel  T.  Brooks.  Cotmeel  for 
Instinet  to  John  Wheeler.  Secretary.  Securities  and 
Exchange  Commission,  dated  April  18, 196S. 


referenced  in  section  3  of  this  rule  19b-4 
filing.  Moreover,  the  additional  time  will 
enable  the  sponsoring  markets  to 
consider  various  options  and  determine 
the  future  course  of  this  experimental 
project.  Those  deliberations  will  focus 
on  evaluating  feasible  enhancements  to 
the  linkage  as  well  as  alternative 
projects  intended  to  advance  the 
internalization  of  securities  markets 
through  more  efficient  computerized 
systems.  Assuming  Commission 
approval  of  File  No.  SR-NASD-91-47, 
experience  gained  from  operation  of  the 
SERVICE  may  also  affect  discussion  on 
the  future  of  the  NASD/linkage.  Under 
these  circumstances,  it  would  be 
counterproductive  to  allow  the  NASD/ 
LSE  linkage  to  cease  operation. 
Accordingly,  the  NASD  believes  that 
good  cause  exists  to  approve  this 
proposed  rule  change  on  a  date  no  later 
than  August  30, 1991. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)  (B)  and  (C),  15A(b)(6), 
17A(a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  of  notice  of  filing  thereof  The 
Commission  believes  that  accelerated 
approval  will  avoid  an  unnecessary 
interruption  of  the  pilot  linkage  while 
allowing  the  NASD  and  LSE  to  consider 
feasible  options  for  enhancing  the 
linkage  or  defining  other  automation 
initiatives  to  facilitate  the  efficient 
handling  of  international  order  flow. 
Accordingly,  the  Commission  believes 
the  NASD/LSE  linkage  should  not  be 
terminated  while  these  efforts  are 
ongoing. 

rv.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 


Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  30, 1991. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is  approved  thereby 
extending  the  NASD/LSE  linkage  until 
October  4, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarlaiid, 

Deputy  Secretary. 

[FR  Doc.  91-21447  Filed  9-6-81;  8:45  am] 

BtLUNQ  COOC  MIO-Ot-H 


[RelMS*  No.  34-29631;  FH«  No.  SR-PSE- 
•1-21J 

Self-Regulatory  Organizations;  the 
Pacific  Stock  Exchange;  Order 
Granting  Partial  Approval  of  Proposed 
Rule  Change  Relating  to  the  Extension 
of  PSE's  Trading  Hours 

August  30. 1991. 

On  June  5. 1991,  the  Pacific  Stock 
Exchange  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
extend  the  hours  of  the  PSE's  auction 
market  trading  session  for  an  additional 
twenty  minutes  to  1:50  p.m.  (PT).  The 
PSE  also  proposed  to  amend  several 
rules  of  the  Exchange's  Board  of 
Governors  in  order  to  allow  the 
Exchange  to  provide  primary  market 
protection  to  orders  that  have  been 
entered  with  the  PSE  but  are  designated 
to  receive  the  execution  price  that  will 
be  established  in  the  primary  market's 
after-hours  session;  and  to  allow  the 
entry  of  a  new  type  of  order,  one-sided 
("OS")  closing  price  orders.*  This  order 
grants  approval  to  a  portion  of  the  filing 


'  15  U.S.C  78»(b)(l)  (19S8). 

»  17  CFR  240.19b-4  (1990). 

*  The  portion  of  the  proposed  rule  change 
proposing  to  allow  the  Exchange  to  provide  primary 
market  protRction  to  orders  that  have  Ijeen  entered 
with  the  PSE  but  are  designated  to  receive  the 
execution  price  that  will  l>e  established  in  the 
primary  market's  after-hours  session  was  apprtrved 
by  the  Commission  on  an  accelerated  basis  for  a 
temporary  period  ending  on  May  24. 1983.  See 
Securities  Exchange  Act  Release  No.  29305  (June  13, 
1991).  56  FR  28208.  In  addition,  the  portion  of  the 
proposed  rule  change  dealinj  with  the  creation  and 
trading  on  the  Exchange  of  OS  ordera  is  currently 
under  review  by  the  Commisaion. 
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The  proposed  ru  e  change  was 
published  for  comnent  in  Securities 
Exchange  Act  Rele  ase  No.  29305  (June 
13, 1991).  56  FR  28^  (June  19. 1991).  No 
comments  were  received  regarding  the 
proposal. 

The  Commission  is  approving  today 
the  portion  of  the  F  SE's  proposed  rule 
change  that  would  extend  the 
Exchange's  current  trading  hours  an 
additional  twenty  minutes.  Thus,  the 
hours  of  the  PSE's  i  motion  trading 
market  would  be  e  ctended  from  the 
current  hours  of  6:30  a.m.  to  1:30  p.m. 
(PT)  to  the  new  hoi  js  of  6:30  a.m.  to  1:50 
p.m.  (PT).« 

The  PSE  last  cha  ^ed  its  trading  hours 
in  1985  when  it  mo  red  the  opening  of  its 
auction  market  trading  session  from  7 
a.m.  to  6:30  a.m.  (Pf).'  In  1981,  the  PSE 
reduced  its  tradinglday  by  one  hour  by 
changing  its  trading  hours  from  7  a.m.  to 
2:30  p.m.  (PT)  to  7  I.m.  to  1:30  p.m.  (PT).« 

Under  the  PSE'sbroposal  to  extend  its 
trading  hours  to  1:^  p.m.  (PT),  the 
structure  of  the  Ex(ihange'8  after-hours 
(post  1  p.m.]  auction  market  will  not 
change.  The  only  c  tange  would  be  to  the 
hours  of  operation  )f  the  Exchange's 
after-hours  auction  market  trading 
session.  Thus,  the  same  types  of  orders 
that  are  eligible  for  entry  and  execution 
during  the  PSE's  cu  rrent  post-1  p.m. 
trading  session  wil  continue  to  be 
entered  and  execut  ed.  As  before,  regular 
market  and  limit  oi  ders  will  be  eligible 
for  entry  and  execi  tion  after  1  p.m.  (PT). 
GTC  ("good  "til  car  celled")  orders  that 
are  designated  as  ^igible  for  the  PSE's 
extended  auction  niarket  session  will 
migrate  to  this  session.  In  addition, 
orders  designated  'jGTX"  ("good,  'til 
cancelled  orders  that  are  executable  in 
the  after  hours  session")  will  be  allowed 
to  migrate  to  the  PSE's  post-l  p.m.  (PT) 
trading  session  anq.  if  eligible,  to  be 


*  PSE  Rule  4.2  states  tl  at  the  opening  and  closing 
hours  of  the  Exchange's  trading  sessions  shall  be 
established  by  the  PSE's  {Board  of  Governors. 
Therefore,  the  instant  proposal  to  change  the  closing 
time  of  the  auction  tradiag  session  will  not  require 
an  amendment  to  the  lei^  of  the  PSE  rules. 

*  See  securities  Exchange  Ad  Release  No.  22474 
(September  27. 1985).  50  FR  41280  (approving,  inter 
alia.  File  No.  SR-PSE-sa-ZS)-  The  PSE's  decision  to 
open  one-half  hour  earli4r  paralleled  a  move  by  the 
New  York  ( "NYSE").  An|erican  ("Amex"). 
Philadelphia  ("Phlx").  Boaton  ("BSE").  Midwest 
("MSE").  and  Cincinnati  Slock  Exchanges,  as  well 
as  the  Chicago  Board  Op  tions  Exchanged  and  the 
National  Association  of  Securities  Dealers,  Inc..  to 


also  change  their  trading 
hour  earlier.  See  id.  and 


hours  to  open  one-half 
iecurities  Exchange  Act 


Release  No.  22473  (Sept*nbcr  27, 1985).  50  FR  41283. 
•  See  Securities  Excha  ige  Act  Release  No.  18103 


(September  18, 1981).  46 


T*  47348.  At  that  time,  the 


PSE  made  ■  business  decision  that  there  was 
insufficient  trading  volui  le  to  economically  justify 


the  Exchange's  last  hour 


of  trading.  The  Exchange 


did  believe,  however,  thi  t  there  was  strong  interest 
in  trading  on  the  Exchan  ;e  in  the  period  between  1 
p.m.  and  1:30  p.m.  (PT).  i  i. 


executed  in  either  the  1  to  1:50  p.m.  (PT) 
auction  market  session  or  in  the  primary 
market  price  protection  session.^ 

In  addition,  any  transactions  executed 
during  the  PSE's  last  twenty  minutes  of 
trading  would  be  reported  to  the 
Consolidated  Tape  System  in  the  same 
manner  as  trades  are  currently  reported 
during  the  PSE's  existing  1  to  1:30  p.m. 
auction  market  trading  period. 

The  Commission  finds  that  the  portion 
of  the  proposed  rule  change  extending 
the  PSE's  auction  market  trading  session 
to  1:50  p.m.  (PT)  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5)  of  the  Act.*  The  Commission 
believes  that  this  aspect  of  the  PSE 
proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  is  reasonably 
designed  to  promote  just  and  equitable 
principles  of  trade,  perfect  the 
mechanism  of  a  free  and  open  national 
market  system,  and,  in  general,  protect 
investors  and  the  public  interest. 

The  Commission  believes  that,  absent 
any  regulatory  concerns,  the  decision  to 
change  the  Exchange's  trading  hours  is  a 
matter  that  falls  within  the  business 
discretion  of  the  PSE.  In  the  instant  case, 
the  Commission  has  not  received  any 
comment  letters  from  the  public  or  PSE 
members  raising  any  regulatory  issues 
in  connection  with  the  extension  of  the 
PSE  auction  market  hours  to  1:50  p.m. 
(PT).  The  Commission  notes,  however, 
that  during  the  proposed  extension  of 
trading  hours,  from  1:30  to  1:50  p.m.  (PT). 
no  other  national  securities  exchange  is 


^  On  May  20, 1991.  the  Commission  approved  a 
proposal  by  the  NYSE  to  extend  its  trading  hour*  to 
establish  two  trading  sessions:  Crossing  Session  I, 
which  permits  the  execution  of  single-stock  single- 
tided  closing-price  orders,  and  crosses  of  single- 
stock  closing-price  buy  and  sell  orders;  and 
Crossing  Session  II,  which  allows  the  execution  of 
crosses  of  multiple-stock  aggregate-price  buy  and 
sell  orders.  See  Securities  Exchange  Act  Release 
No.  29237  (May  24, 1991),  56  FR  24853  (approving 
Files  No.  SR-NYSE-flO-^2  and  NYSE-00-63).  Tlie 
NYSE  proposal  introduced  a  new  order  type,  a  GTX 
order,  which  it  defmed  as  a  GTC  order  executable 
through  Crossing  Session  I  of  its  Off-Hours  Trading 
("OHT')  facility.  Subsequent  to  Commission 
approval  of  the  NYSE's  OHT  proposal,  seveml  of 
the  regional  stock  exchanges  amended  their  rules  to 
require  their  specialists  to  provide  primary  market 
protection  to  GTX  orders,  which  are  limit  orders 
that  are  designated  as  executiable  after  the  close  of 
the  regular  trading  session,  based  on  volume  that 
prints  in  the  primary  market's  after-hours  session 
(see  Securities  Exchange  Act  Release  Nos.  29305 
(June  13. 1991).  56  FR  28208  (granting  partial 
temporary  accelerated  approval  to  File  No.  PSE-91- 
21):  29301  (June  13. 1991),  56  FR  28182  (granting 
temporary  accelerated  approval  to  File  No.  BSE-91- 
4):  29297  (June  13. 1991),  56  FR  28191  (granUng 
temporary  accelerated  approval  to  File  No.  MSE- 
91-11):  and  29300  (June  13, 1991),  56  FR  28212 
(granting  temporary  accelerated  approval  to  File 
No.  Phlx-OT-28). 

•l5U.S.C78f(19ee). 


operating  an  auction  market.  Although 
the  NYSE  is  operating  its  Off-Hours 
Trading  ("OHT")  facility  and  the  Amex 
is  operating  its  after-hours  trading 
session  during  this  time  period,  these 
sessions  are  limited  to  accepting  single 
stock  orders  priced  at  either  the  NYSE 
or  the  Amex  closing  price,  respectively, 
or  effecting  portfolio  trades.*  Because 
the  PSE's  post-1  p.m.  (PT)  trading 
session  will  not  overlap  the  2  p.m.  (PT) 
executions  in  Crossing  Session  I  of  the 
NYSE's  OHT  facility  or  in  the  Amex's 
after-hours  trading  facility,  the  proposal 
being  approved  today  does  not  raise 
new  market  structure  issues. 

The  Commission  does  not  believe  that 
an  extension  of  the  PSE's  auction 
market  trading  hours  to  1:50  p.m.  will 
have  an  adverse  effect  on  the 
maintenance  of  fair  and  orderly  markets 
or  disadvantage  public  customer  orders. 
In  this  regard,  the  Commission  notes 
that  the  PSE's  auction  market  is  already 
open  for  an  additional  half-hour  after 
the  close  of  the  auction  market  on  the 
other  U.S.  securities  exchanges:  From  1 
p.m.  to  1:30  p.m.  (PT).  The  portion  of  the 
PSE  proposal  being  approved  today, 
which  merely  extends  the  PSE's  after- 
hours  auction  market  trading  session  for 
20  minutes,  should  not  affect  the  PSE's 
ability  to  provide  fair  and  orderly 
markets  or  provide  for  the  efficient 
exeuction  of  customers  orders. 

//  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,'°  that  the 
portion  of  the  proposed  rule  change 
extending  the  PSE's  auction  market 
trading  hours  to  1:50  p.m.  (PT)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-21445  Filed  8-6-91;  8:45  am] 

BtUJNQ  CODE  WIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange; 
Incorporated 

September  3, 1991. 

The  above  named  national  securities 
exchange  has  flled  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 


•  See  note  7,  supra. 

>•  15  U.S.C.  788(b)(2)  (1988). 

> '  17  CFR  200.30-3(A)(12)  (1990). 
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unlisted  trading  privileges  in  the 
following  security: 

Foxmeyer  Corporation 
Common  Stock.  SO.01  Par  Value  fFile  No.  7- 
7207) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  sectuities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  25, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
epplication.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commitsion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  91-21518  Filed  9-^-9\;  &45  am] 

tlUJNO  CODE  SSIO-SI-M 


(Releas*  No.  34-29641;  Fito  No.  SR-OCC- 
91-13] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Relating  to  Revisions  to  Standard 
Form  of  Letter  of  Credit 

August  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  {"Act"), 
15  U.S.C  788(b)(1),  notice  is  hereby 
given  that  on  August  16, 1991,  The 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  August  21, 
1991.  OCC  filed  Amendment  Number 
One  to  the  proposed  rule  change,  and  on 
August  30. 1991.  OCC  fUed  Amendment 
Number  Two  to  the  proposed  rule 
change.'  This  order  grants  accelerated 


approval  on  a  temporary  basis  through 
February  28. 1992. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Sultstance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
certain  terms  of  OCCs  standard  form  of 
letter  of  credit.  In  general,  the  proposed 
rule  change  would  require  that  letters  of 
credit  deposited  by  Clearing  Members 
as  margin  with  OCC  be  irrevocable  and, 
unless  otherwise  permitted  by  OCC, 
expire  on  a  quarterly  basis.  In  addition, 
the  proposed  rule  change  would  clarify 
that  OCC  may  draw  upon  a  letter  of 
credit  whether  or  not  the  Clearing 
Member  that  deposited  such  letter  of 
credit  has  defaulted  on  any  obligation  to 
OCC. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Bling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OCC  proposes  to  amend  in  a  number 
of  respects  its  rules  governing  the  terms 
of  letters  of  credit  deposited  as  margin 
by  Clearing  Members  in  a  number  of 
respects.  First,  OCC's  rules  currently 
provide  that  the  issuer  of  a  letter  of 
credit  must  pay  OCC  immediately  upon 
demand.*  However,  under  the  Uniform 
Commercial  Code  as  enacted  in  most 
states,  the  issuer  of  a  letter  of  credit, 
except  as  otherwise  agreed,  may  defer 
honor  of  such  letter  of  credit  until  the 
close  of  the  third  business  day  after 
demand  for  payment  is  made.'  The 


Uniform  Customs  and  Practice  for 
Documentary  Credits.  1963  Revision. 
International  Chamber  of  Commerce 
publication  400  ("Uniform  Customs") 
provides  that  unless  otherwise 
expressly  agreed,  a  "bank  shall  have  a 
reasonable  time"  in  which  to  determine 
whether  the  drawing  dociunents  are  in 
order.  In  order  to  avoid  any  ambiguity 
as  to  the  latest  time  for  payment  in  the 
case  of  letters  of  credit  incorporating  the 
Uniform  Customs,  OCC  intends  to 
require  that  letters  of  credit  state 
expressly  that  payment  must  be  made 
prior  to  the  close  of  business  on  the 
third  banking  day  following  demand. 

Second,  OCC's  rules  currently  permit 
the  issuer  of  a  letter  of  credit  to  revoke 
the  letter  of  credit  upon  two  besiness 
days'  written  notice.*  OCC  believes  that 
the  issuer  of  a  letter  of  credit  is  more 
likely  to  exercise  its  revocation  rights  at 
a  time  when  the  Clearing  Member  for 
whom  such  letter  of  credit  is  issued  is 
experiencing  financial  difficulty. 
Accordingly,  OCC  believes  that  the  two- 
day  notice  period  imposes  time 
constraints  that  may  limit  OCCs 
flexibility  in  resolving  such  difficulties. 
As  a  result.  OCC  proposes  to  amend  its 
rules  to  eliminate  the  issuer's  right  to 
revoke  the  letter  of  credit* 

Third,  OCC's  rules  currently  provide 
that  letters  of  credit  shall  expire  on  an 
annual  basis.*  However,  the  financial 
condition  of  a  Clearing  Member  may 
change  significantly  within  a  shorter 
period  of  time.  Thus,  OCC  believes  that 
it  would  be  preferable  to  structure  its 
letter  of  credit  program  in  a  manner  that 
permits  an  issuer  to  make  more  frequent 
credit  judgments  about  the  Clearing 
Member  for  whom  it  issues  a  letter  of 
credit.  Accordingly,  unless  otherwise 
permitted  by  OCC.  OCC's  proposal 
.  requires  letters  of  credit  deposited  as 
margin  to  expire  on  a  quarterly  basis 
rather  than  annually. 

Finally.  OCC  proposes  to  add 
language  to  its  rules  to  make  explicit 
OCC's  authority  to  draw  upon  a  letter  of 
credit  at  any  time  OCC  determines  that 
such  draw  is  advisable  to  protect  OCC, 
other  Clearing  Members,  or  the  general 
public.^  Such  draw  may  be  made 


'  Amendment  Number  One  moved  from 
InterpretatioM  and  Palidea  into  the  Rule  Itaetf  tha 
proposed  language  darifylng  OCC'a  atithorlty  to 


draw  down  a  letter  of  credit  under  the  proposal 
even  if  a  Clearing  Memlwr  is  neither  insolvent  nor 
in  default  Amendment  Nuratier  Two  revised  Iha 
proposal  to  authoriae  CXX)  to  waive,  on  a  teirporary 
basis,  any  of  the  letter  of  credit  standards  specified 
in  CX:C  Rule  e04(c).  Amendment  Number  Two  also 
established  a  six  month  suaaet  for  the  effectiveness 
of  the  propoaaL 

'  OCC  Rule  aM(c). 

*  See, «.«,  as  UL  R««.  Stat  tKtion  S-112  (loao). 


«  OCC  Rule  fl04(c|. 

■  .Mthou;^  OCCs  proposal  would  require  a  tetter 
of  credit  deposited  on  behalf  of  a  Qearing  Meml)er 
to  be  irrevocable.  OCC  may,  of  course,  consent  to 
the  withdrawal  of  such  letter  of  credit  by  a  Clearing 
Meirher  if  such  Clearing  Member  depoaita  other 
forms  of  margin  with  OCC  or  the  letter  of  credit  ia 
otherwise  nu  longer  needed  to  satisfy  the  Clearing 
Member's  margin  requirement 

•  OCC  Rule  e04(c). 

'  OCC  Rule  004(c). 
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whether  or  not  the 
that  deposited  the 
been  suspended  or 
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Clearing  Member 
etter  of  credit  has 
is  in  default  with 


respect  to  any  obU  lation  to  OCC.  Any 
funds  so  drawn  wi  1  be  treated  as  cash 
margin.  This  autho  ity  permits  OCC,  in 
effect  to  increase  I  ie  liquidity  of  its 
margin  deposits  by  substituting  cash 
collateral  for  a  Cle  iring  Member's  letter 
of  credit.  In  doing  so.  OCC  also  would 
eliminate  its  baniccredit  risk.  OCC 
anticipates  that  it  y  /ould  use  this 
authority  very  rare  y  and  only  under 
unusual  circumstar  ces. 

OCC  believes  that  the  proposed  rule 
change  is  consister  t  with  the 
requirements  of  sei  tion  17 A  of  the  Act. 
Specifically,  OCC  1  lelieves  the  proposed 
rule  change  promol  es  the  protection  of 
investors  by  enhan:ing  OCC's  ability  to 
safeguard  the  secui  ities  and  funds  in  its 
protection  or  subject  to  its  control. 


B.  Self-Regulatory 
Statement  on  Burdkn 


e  lieve 


OCC  does  not  b^ 
proposed  rule  chan  ;e 
burden  upon  compi  tition 


C.  Self-Regulatory 
Statement  on  ComAients 
Proposed  Rule  Cha  ige 
Members.  Participi  nts. 


Conmients  were 
intended  to  be  soiidited 
the  proposed  rule 
were  received. 


III.  Date  of  Effectiv  mess  of  the       ,. 
Proposed  Rule  Cha  ]ge  and  Timing  for 
Commission  Actiort 


Organization 's 
on  Competition 

that  the 
will  impose  any 


Organization 's 
on  the 
Received  From 
or  Others 


lot  and  are  not 
with  respect  to 
cpange.  and  none 


appi  ovmg 


ce 


expi  ation 


OCC  requests  th< 
good  cause  for 
rule  change  on  an 
prior  to  the  thirtieff 
publication  of  noti 
accelerated  approval 
to  require  that  new 
credit  deposited  by 
prior  to  the  former 
letter  of  credit 
to  the  proposed  rul 
Clearing  Members 
renewed  letters  of 
September  1. 1991. 
duplicate  the  effort 
involved  in  provi 
credit  [i.e.,  one  con 
standards  and  one 
revised  standards). 

The  Commission 
granting  acceleratejl 
proposed  rule  chan ; 
thirtieth  day  after 
notice  of  filing.  Accjei 
will  permit  OCC  to 
standards  prior  to 
renewal  on  Septi 
of  credit  deposited 


idii  ig 


tie 


tie 


tem  )er 


Commission  to  find 
the  proposed 
ajccelerated  basis 
day  after  the  date  of 
of  the  filing.  Such 
would  permit  OCC 
or  renewed  letters  of 
Clearing  Members 
nnual  September  1 
date  conform 
change.  As  a  result, 
I  lepositing  new  or 
(  redit  on  or  about 
vill  avoid  the  need  to 
and  expense 

two  letters  of 
brming  to  the  prior 
onforming  to  the 


finds  good  cause  for 
approval  of  the 
e  prior  to  the 
publication  of 
erated  approval 
implement  these  new 
expiration  and 
1.1991.  of  letters 
ander  the  prior 


standards.  In  addition,  temporary 
approval  through  February  28, 1992  will 
permit  OCC,  the  Commission,  and  other 
interested  parties  to  assess  prior  to 
permanent  Commission  approval  of 
such  standards  any  effects  these  revised 
standards  have  on  letter  of  credit 
issuance  and  on  margin  deposits  at 
OCC. 

In  the  interim,  however,  the  revised 
standards  should  make  such  letters  of 
credit  more  liquid  instniments  and, 
consequently,  should  permit  OCC  to  rely 
more  safely  upon  letters  of  credit  as 
deposited  margin.  Because  letter  of 
credit  issuers  will  have  to  reexamine 
Clearing  Members'  financial  conditions 
every  three  months  rather  than  annually 
as  under  the  prior  standards,  the 
financial  condition  of  those  Clearing 
Members  electing  to  deposit  letters  of 
credit  will  be  assessed  more  frequently, 
and  therefore,  any  adverse  » 

developments  should  be  discovered 
sooner.  In  addition,  since  the  letters  of 
credit  will  be  irrevocable,  issuers  of 
letters  of  credit  will  no  longer  be  able  to 
revoke  letters  of  credit  at  times  when 
the  Clearing  Members  most  need  credit 
facilities  [i.e.,  when  a  Clearing  Member 
is  experiencing  financial  difficulties  or 
during  times  of  market  volatility). 
Finally,  the  proposed  authority  to  waive 
specific  letter  of  credit  standards  will 
permit  OCC  to  react  to  exigencies  that 
may  arise  in  implementing  the  proposal. 
Thus,  the  proposed  rule  change 
conforms  to  section  17A(b)(3)(F)  of  the 
Act  by  promoting  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  OCC. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 


All  submissions  should  refer  to  the  File 
Number  SR-OCC-91-13  and  should  be 
submitted  by  September  30. 1991 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  OCC's  proposed 
rule  change  is  consistent  with  the  Act 
and,  in  particular,  with  section  17A  of 
the  Act. 

//  Is  Therefore  Ordered,  Under  section 
19(b)(2)  of  the  Act,  that  the  proposal 
(File  No.  SR-OCC-91-13)  be,  and  hereby 
is,  approved  on  a  temporary  basis 
through  February  28, 1992. 

For  the  Commission,  by  the  Division  ol 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  R  McFarland, 

Deputy  Secretary. 

[PR  Doc.  91-21449  Filed  9-6-91;  8:45  am) 

BILUNQ  COOC  MKMJI-M 


[Release  No.  35-25367] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1 935  ("Act") 

September  4, 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
-comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  23, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s]  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 
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The  Connecticut  Light  and  Power 
Company  (70-7885)  EUA  Power 
Corporation 

The  Connecticut  Light  and  Power 
Company  {"CL&P").  P.O.  Box  270. 
Hartford,  Connecticut  06037,  an  electric 
public-utility  subsidiary  company  of 
Northeast  Utilities,  a  registered  holding 
company,  and  EUA  Power  Corporation 
("EUA  Power"),  40  Stark  Street,  P.O. 
Box  326,  Manchester,  New  Hampshire 
03105,  an  electric  public-utility 
subsidiary  company  of  Eastern  Utilities 
Associates  ("EUA"),  a  registered 
holding  company  (CL&P  and  EUA  Power 
collectively,  "Applicants"),  have  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10  and  12(d)  of  the  Act  and 
rules  44  and  50(a)(5)  thereunder. 

The  proposed  transactions  relate  to 
the  fmancing  by  EUA  Power,  a  debtor  in 
possession  under  chapter  11  of  the 
Bankruptcy  Code,  11  U.S.C,  for  certain 
expenses,  including  its  share  of  the  costs 
relating  to  the  operation  of  the  Seabrook 
Nuclear  Power  Plant  ("Seabrook").  EUA 
Power  owns  a  12.1324  joint  interest  in 
Seabrook,  a  nuclear  plant  located  in 
Seabrook,  New  Hampshire. 

EUA  Power  has  entered  into  a 
Stipulation  and  Consent  Order 
("Stipulation")  with  CL&P,  United 
Illuminating  Company  ("United"),  an 
exempt  public  utility  holding  company, 
and  the  O^icial  Committee  of 
Bondholders  representing  the  holders  of 
EUA  Power's  outstanding  Series  B 
Secured  Notes  and  Series  C  Secured 
Notes  in  the  bankruptcy  proceeding.  The 
Stipulation  was  approved  by  the  United 
States  Bankruptcy  Court,  District  of  New 
Hampshire  on  August  29, 1991. 

Under  the  terms  of  the  Stipulation, 
CL&P,  United  and,  subject  .to  further 
Commission  authorization,  any 
additional  joint  owners  of  Seabrook  that 
may  elect  to  participate  ("Participating 
Joint  Owners"),  will  make  monthly 
advances  ("Advances")  to  the 
disbursing  agent  for  Seabrook 
("Disbursing  Agent")  in  an  aggregate 
amount  not  to  exceed  $15  million 
outstanding  at  any  one  time 
("Commitment").  The  Advances  will  be 
used  to  pay  EUA  Power's  share  of 
Seabrook  expenses,  and  certain  other 
related  expenses,  as  needed  to  the 
extent  not  covered  by  EUA  Power's 
revenues  from  energy  or  capacity  sales, 
and  to  protect  the  Participating  Joint 
Owners'  investment  in  Seabrook  by 
insuring  uninterrupted  operation. 

As  the  two  Participating  Joint  Owners. 
United  and  CL&P  will  have  a  100% 
combined  percentage  of  participation, 
and  their  ratable  shares  of  the  aggregate 
Commitment  and  rights  and  obligations 
under  the  Stipulation  will  be  60%  and 


40%,  respectively.  The  obligations  of  the 
Participating  Joint  Owners  under  the 
Stipulation  are  several  and  not  joint  or 
joint  and  several,  and  will  not  exceed 
such  Joint  Owner's  ratable  share  of  the 
aggregate  Commitment. 

Thus,  the  Applicants  request 
authorization  for  CL&P,  pursuant  to  the 
Stipulation,  to  make  monthly  Advances 
as  a  Participating  Joint  Owner  in  an 
aggregate  amount  not  to  exceed  $6 
million  outstanding  at  any  one  time. 
Additionally,  authorization  is  sought  for 
EUA  Power  to  be  the  beneficiary  of  such 
monthly  Advances  by  United  and  CL&P 
in  an  aggregate  amount  not  to  exceed 
$15  million  outstanding  at  any  one  time. 

By  letter  agreement  between  United 
and  CL&P,  which  vdll  supplement  and 
clarify  the  Stipulation,  United  will  agree, 
subject  to  certain  conditions,  to  make 
Advances  under  the  Stipulation  of  up  to 
$9  million,  pending  Commission 
authorization  for  CL&P's  payments 
under  the  Stipulation,  as  if  United' s 
percentage  of  participation  was  100%. 
CL&P  will  agree  to  authorize  the 
Disbursing  Agent  to  apply  CL&P's 
Advances  made  after  Commission 
authorization  is  granted  to  United's  Joint 
Owner  Account  in  an  amount  sufficient 
to  place  United  in  the  position  it  would 
have  been  had  CL&P  participated  in  all 
Advances  previously  made  under  the 
Stipulation. 

EUA  Power  will  repay  all  Advances, 
interest,  fees,  expenses  and  other 
obligations  no  later  than  360  days  after 
the  Bankruptcy  Court's  approval  of  the 
Stipulation  (unless  such  date  is 
extended  upon  the  written  consent  of  all 
Participating  Joint  Owners)  or  earlier 
upon  the  occurrence  of  certain  events 
described  in  the  Stipulation.  All 
Advances  will  bear  interest  at  a  rate  per 
annum  equal  to  the  sum  on  the  base  rate 
of  the  First  National  Bank  of  Boston,  as 
in  effect  from  time  to  time,  plus  7 
percent  per  annum. 

Except  as  otherwise  provided  in  the 
Stipulation,  and  subject  to  certain 
conditions  regarding  the  nuclear  fuel, 
the  Applicants  propose  that  EUA 
Power's  obligations  to  reimburse  the 
Advances  and  to  pay  interest,  costs  and 
expenses  will  be  secured  by  a  lien 
("Lien")  on  all  property  of  EUA  Power's 
bankruptcy  estate.  The  Lien  will  rank 
prior  to  all  other  liens  and,  except  as 
otherwise  provided  in  the  Stipulation, 
will  be  given  payment  priority  over  any 
and  all  other  claims,  including 
administrative  expenses.  The 
Applicants  request  authorization  to 
engage  in  the  proposed  transactions 
through  March  1, 1993. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  91-21519  Filed  9-6-91;  8:45  am) 

MLUNQ  COOC  MIO-Ot-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  from  10:15 
a.m.  to  12  noon  on  Thursday,  September 
26, 1991,  at  the  Rio  Salado  Small 
Business  Development  Center,  301  West 
Roosevelt,  suite  D,  Phoenix  Arizona,  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  Members, 
staff  of  the  U.S.  Small  Business 
_  Administration,  or  others  present. 

For  further  information,  write  or  call 
Hardy  Patten,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW.,  6th 
Floor,  Washington,  DC  20416,  telephone 
(202)  205-6766. 

Dated:  August  30, 1991. 
Valarie  Tolson, 

Acting  Director,  Office  of  Advisory  Councils. 
[FR  Dec.  91-21536  Filed  9-6-91;  8:45  am) 
BnXINO  CODE  MZS-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notice  14711 

Advisory  Committee  to  the  United 
States  Section,  intemationai  Nortti 
Pacific  Fisheries  Commission;  Partially 
Closed  Meeting 

The  Advisory  Committee  to  the 
United  States  Section  of  the 
Intemationai  North  Pacific  Fisheries 
Commission  (INPFC)  will  meet  on 
Thursday,  September  26, 1991,  at  the 
Anchorage  Hilton  Hotel  in  the  second 
floor  meeting  area.  This  session  will 
discuss  the  Protocol  to  the  Intemationai 
Convention  for  the  High  Seas  Fisheries 
of  the  North  Pacific  Ocean,  surveillance 
of  foreign  fishing  fleets,  the  progress  of 
fisheries  research,  the  Alaska  salmon 
fisheries,  and  fishery  developments  as 
they  affect  the  Intemationai  North 
Pacific  Fisheries  Commission.  The 
session  will  be  open  to  the  public  from  7 
p.m.  to  8  p.m. 

The  Advisory  Committee  will  also 
meet  from  8:15  p.m.  to  9:15  p.m.  This 
session  will  not  be  open  to  the  public 
inasmuch  as  the  discussion  will  involve 
classified  matters  pertaining  to  the 
United  States  negotiating  position  to  b:; 
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taken  at  the  Annu  il  Meeting  of  the 
International  Nort  i  Pacific  Fisheries 
Commission  to  be  held  in  Tokyo,  Japan, 
November  5-9, 19i  1.  The  members  of  the 
Advisory  CommitI  ee  will  examine 
various  options  foi '  the  negotiating 
position  at  the  Sp(  cial  Meeting,  and 
these  considerations  must  necessarily 
involve  review  of  classified  matters. 
Accordingly,  the  determination  has  been 
made  to  close  this  8:15  p.m.  to  9:15  p.m. 
session  pursuant  to  section  19{d]  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  I.  sect  on  19(d)  and  5  U.S.C. 
552b  (c)(1)  and  (c)  9). 

Requests  for  fur  her  information  on 
the  meeting  shouia  be  directed  to  Mr. 
George  Herrfurth.  Senior  Pacific 
Fisheries  Officer,  Office  of  Fisheries 
Affairs  [OE5/OFA),  room  5806.  U.S. 
Department  of  Sta  :e.  Washington,  DC 
20520-78ia  Mr.  Herrfurth  can  be 
reached  by  telephone  on  (202)  647-2009 
or  by  FAX  on  (202  647-1106. 

Dated:  August  27, 1991. 
David  A  Colaoo, 

Deputy  Assistant  Sectary,  Oceans  and 
Fisheries  Affairs. 
[FR  Doc  91-21429  Filed  9-6-91;  8:45  am) 

BtLUNO  CODE  4710-07-1 1 


IMI 


(Put>ik:  Not)c«  1473 

Stiipping  Coordinating  Committee; 
Meeting 

The  Shipping  C<  ordinating  Committee 
(SHC)  will  conduc  t  an  open  meeting  at  2 
p.m.  on  Thursday,  October  17, 1991,  in 
room  2415.  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington.  DC  ^93.  The  purpose  of 
the  meeting  is  to  fi  nalize  preparations 
for  the  17th  Sessio  n  of  Assembly,  and 
the  16th  Extraordii  lary  and  67th 
Sessions  of  Council  of  the  International 
Maritime  Organizttion  (IMO)  which  is 
scheduled  for  Octiber  15-November  8, 
1991.  at  the  IMO  Headquarters  in 
London.  IMO  documents  and  draft  U.S. 
positions  will  be  qiscussed. 

Among  other  thi  ngs.  the  items  of 
particular  interest  are: 

— Reports  of  the  IMO  Committees. 
— Reports  on  diplomatic  conferences. 
— Report  on  resolution  A.641(ie]. 
— Work  program  and  budget  for  1992- 
1993. 

Members  of  the  public  may  attend 
these  meetings  upRo  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing  to  Mr. 
Gene  F.  Hammel.  U.S.  Coast  Guard  (G- 
CI).  room  2114.  2l4o  Second  Street  SW., 
Washington.  E)C  2D693  or  by  calling 
(202)  267-22aa 


Dated:  August  27. 1991. 
Geoffxey  Ogden. 

Chairman.  Shipping  Coordinating  Committee. 
[FR  Doc.  91-21430  Filed  9-6-91;  8:45  am] 
BtLUNO  COM  47W-07-«l 


IPuMic  Notice  1472] 

Shipping  Coordinating  Committee; 
Meeting 

The  U.S.  Safety  of  Life  at  Sea  Working 
Groups  on  Design  &  Equipment  and  Fire 
Protection  will  jointly  conduct  an  open 
meeting  on  October  1. 1991  at  9  a.m.  in 
room  6319  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW. 
Washington,  DC  20593.  The  purpose  of 
the  meeting  will  be  to  discuss  the 
revision  to  the  International  Maritime 
Organization  (IMO)  Code  of  Safety  for 
Dynamically  Supported  Craft  (DSC),  and 
the  U.S.  position  relative  to  combustible 
construction  of  such  craft.  U.S.  policy  for 
domestic  certification  of  DSC  of 
combustible  construction  will  also  be 
discussed. 

Members  of  the  pubUc  may  attend  up 
to  the  seating  capacity  of  the  room.  For 
further  information  regarding  this 
meeting,  please  contact  Mr.  Ash 
Chatterjee  at  (202)  287-2997. 

Dated:  August  2a  1991. 
Geoffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  91-21431  Filed  9-6-91;  8:45  am] 

BtLUNO  CODE  47  tO-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordlceeping 
Requirements:  SutNnittals  to  OMB  on 
August  28, 1991 

agency:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Notice. 

StmMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  August  28, 1991,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  chapter 
35). 

FOH  FURTHER  rNFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson  or  Susan 
Pickrel,  Information  Requirements 
Division,  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street 
SW.,  Washington,  DC  2059a  telephone, 
(202)  366-4735,  or  Edward  Clarke  or 


Wayne  Brough,  Office  of  Management 
and  Budget  New  Executive  Office 
Building,  room  3228.  Washington.  DC 
20503.  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act  OMB  reviews  and  approves 
agency  submittals  In  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Infonnation  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "FOR  further  information 
CONTACT"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 

"FOR  FURTHER  INFORMATION  CONTACT" 

paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
August  28, 1991. 

DOT  No:  3535 
OMB  No:  New 
Administration:  Urban  Mass 

Transportation  Administration 
Title:  Americans  With  Disabilities  Act 

(ADA)  Paperwork  Requirements 
Need  for  Information:  To  determine 

implementation  tmd  regulatory 

compliance  with  ADA. 
Proposed  Use  of  Information:  To 

monitor  performance  through  triennial 

reviews  and  complaint  investigations. 
Frequency:  Annually  for  900  of  the 

participants  and  one  time  for  the  31 

light,  rapid  and  commute'  rail 

systems. 
Burden  Estimate:  163,720  hours 
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Respondents:  UMTA  recipients  and 
other  operators  primarily  engaged  in 
transporting  people. 

Form(s):  None 

Average  Burden  Hours  Per  Response: 
197  hours 

DOT  No:  3536 

OMB  No:  2115-0565 

Administration:  U.S.  Coast  Guard 

Title:  Hopper  Dredge  Working 
Freeboard;  Load  Line  and  Stability 
Requirements 

Need  for  Information:  This  information 
collection  is  needed  by  the  U.S.  Coast 
Guard  to  ensure  that  masters 
operating  vessels  are  in  compliance 
with  statutory  mandates  and 
regulations. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  U.S.  Coast  Guard  to  ensure  that 
owners  or  operators  of  self-propelled 
hopper  dredges  meet  certain 
structural  stability  standards  at  the 
proposed  working  freeboard.  It  will 
also  ensure  that  masters  of  vessels  are 
provided  stability  and  loading 
information  in  order  to  allow  them  to 
operate  their  vessels  in  a  safe  manner. 

Frequency:  On  occasion 

Burden  Estimate:  51  hours 

Respondents:  Owners,  Operators  or 
Agents  of  Self-propelled  hopper 
dredges 

Form(s):  N/A 

A  verage  Burden  Hours  Per  Response:  50 
hours 

DOT  No:  3537 

OMB  No:  2115-0545 

Administration:  U.S.  Coast  Guard 

Title:  Financial  Responsibility  For 
Water  Pollution  Vessels 

Need  for  Information:  This  information 
collection  is  needed  by  the  U.S.  Coast 
Guard  to  ensure  that  owners  of 
vessels  over  300  gross  tons,  using  U.S. 
waters,  comply  with  the  Federal 
Water  Pollution  Control  Act  and 
CERCLA. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  U.S.  Coast  Guard  to  administer 
the  provisions  of  33  USC  2701  and  42 
use  9601.  The  purpose  of  this 
information  is  to  ensure  that  persons 
directly  subject  to  these  rules  are  in 
compliance  with  mandatory 
provisions. 

Frequency:  On  occasion 

Burden  Estimate:  2,162  hours 

Respondents:  Owners  of  vessels  over 
300  gross  tons 

Form(s):  CG-5358-8 

Average  Burden  Hours  Per  Response:  30 
minutes  for  reporting  and  10  minutes 
for  recordkeeping 

DOT  No:  3538 

OA/5Ato;  2137-0578 


Administration:  Research  and  Special 
Programs  Administration 

Title:  Reporting  Safety-Related 
Conditions  on  Gas,  Hazardous  Liquid, 
and  Carbon  Pipelines  and  Liquefied 
Natural  Gas  Facilities. 

Need  for  Information:  The  information  is 
needed  to  assist  Federal  pipeline 
safety  inspectors  of  RSPA  and  State 
pipeline  safety  inspectors  of  States 
participating  in  the  pipeline  safety 
program. 

Proposed  Use  of  Information:  To 
monitor  the  corrective  actions 
proposed  by  operators  in  order  to 
prevent  the  occurrence  of  an  incident 
or  accident. 

Frequency:  The  frequency  of  the 
collection  of  information  is  on  an 
event  basis. 

Burden  Estimate:  1.020  hours 

Respondents:  170  Gas,  Hazardous 
Liquid.  Carbon  Dioxide,  and  Liquefied 
Natural  Gas  Operators 

Form(s):  None 

A  verage  Burden  Hours  Per  Response:  6 
hours 

DOT  No.:  3539 

OAf5A^o.;  2137-0049 

Administration:  Research  and  Special 
Programs  Administration 

Title:  Recordkeeping  Requirements  for 
Gas  Pipeline  Operators 

Need  for  Information:  The 
recordkeeping  is  necessary  to 
ascertain  compliance  with  regulations. 

Proposed  Use  of  Information:  The 
information  is  used  to  evaluate  the 
compliance  of  operators  of  natural  gas 
pipelines  with  the  pipeline  safety 
requirements  of  CFR  Part  192. 

Frequency:  Recordkeeping  is  performed 
on  the  occasions  that  require  these 
records. 

Burden  Estimate:  1,063,517  hours 

Respondents:  2.300  Natural  Gas  Pipeline 
Operators 

Form(s):  None 

Average  Burden  Hours  Per  Response: 
462  hours 

DOT  No.:  35W 

OM5Afo.;  2115-0518 

Administration:  U.S.  Coast  Guard 

Title:  Requirements  for  the  Installation 
and  Use  of  Oil  Discharge  Monitoring 
Equipment  on  Tank  Vessels  and  For 
the  Retention  of  Discharge  Data 

Need  for  Information:  This  information 
collection  is  needed  by  the  U.S.  Coast 
Guard  to  ensure  that  regulations 
implementing  the  provisions  of  the 
International  Convention  for  the 
Prevention  of  Pollution  of  Ships  are 
met.  These  regulations  require  the 
installation  of  cargo  monitors  and 
control  systems  on  tank  vessels  that 
are  150  gross  tons  or  more.  Foreign 
tankers  entering  U.S.  waters  must 


have  an  International  Oil  Pollution 
Prevention  Certificate  or  equivalent. 
This  certificate  provides  information 
that  the  tankers  are  in  compliance 
with  the  design  and  equipment 
standards. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  U.S.  Coast  Guard  to  assure  that 
vessels  have  met  the  applicable 
design  and  equipment  standards  as 
promulgated  by  the  regulations. 

Frequency:  On  occasion 

Burden  Estimate:  963  hours 

Respondents:  Vessel  owners 

Form(s):  N/A 

Average  Burden  Hours  Per  Respondent' 
15  minutes 

DOT  No.:  3541 

OAffiA'o..- 2120-0033 

Administration:  Federal  Aviation 
Administration 

Title:  Representatives  of  the 
Administrator 

Need  for  Information:  To  select  properly 
qualified  private  persons  to  be 
representatives  of  the  Administrator 
for  examining,  testing  and  certifying 
airmen  for  the  purpose  of  issuing  them 
airmen  certificates. 

Proposed  Use  of  Information:  The 
information  collected  is  used  to 
determine  eligibility  of  the 
representatives. 

Frequency:  On  occasion 

Estimated  Number  of  Respondents: 
Individuals 

Total  Estimated  Burden:  3.937  hours 

Form(s):  FAA  forms  8110-14, 1520-2, 
8710-6 

A  verage  Burden  Hours  Per  Response: 
FAA  Form  8110-14;  1  hour,  FAA  Form 
8520-2: 15  minutes;  and  FAA  Form 
8710-6:  30  minutes 

DOT  No.:  3542 

OMB  No.:  New 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Federal  Motor  Vehicle  Safety 
Standards,  Lamps,  Reflective  Devices 
and  Associated  Equipment, 
Replaceable  Light  Source  Dimensional 
Information  (49  CFR  571.108  and  564) 

Need  for  Information:  To  provide  an 
alternative  to  rulemaking  for 
standardizing  headlamp  light  source 
dimensions  and  performance. 

Proposed  Use  of  Information: 
Information  will  be  used  by  headlamp 
light  source  manufacturers  for 
determining  the  interchangeability 
aspects  of  headlamp  light  sources  for 
manufacturing  purposes. 

Frequency:  On  occasion 

Burden  Estimate:  24  hours 

Respondents:  Businesses 

Form(s):  None 
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A  verage  Burden  Ha^rs  Per  Respondent: 

12  hours 
Z?Or  Ato.;  3543 
OAf^A^o..- 2127-0001 
Administration:  Na  ional 

Traffic  Safety  Administration 
Title:  Consumer  Cojnpli 

Information 
Need  for  Inforwatidn 

information  to  motorists 

effectiveness  of  a 

and  to  identify  si; 

equipment  probl^s 
Proposed  Use  of  In 

information  from 

of  motor  vehicles 

equipment  that  h 

the  manufacturer  i 
Frequency:  On  occj  sion 
Burden  Estimate:  3f , 
Respondents:  Indiv 
Form(s):  HA-Form 

and  Recall  Lettert 
A  verage  Burden  Ha^rs  Per  Respondent: 

9  minutes 

Issued  in  Washington.  DC  on  August  Z8. 
1991. 

Cynthia  C  Rand. 
Director  of  Informatidp  Resource 
Management 
(FR  Doc.  91-21441  FilJd  9-6-91;  8:45  am) 

WLUNQ  CODE  4»1»-»-« 


Highway 
ration 
aint/Recall  Audit 

To  provide 
on  the 
particular  recall, 
i]  inificant  vehicle/ 
\i  tns. 

jj  ormation:  Solicits 
owners  of  all  types 
and  motor  vehicle/ 
ve  been  recalled  by 


380  hours 
duals 
ISa  350a  350C  161 


IMI 


Aviation  Proceedings;  Agreements 
Filed  During  ttie  Wleek  Ended  August 
30, 1991 

The  following  Agreements  were  filed 
with  the  Departmeit  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  ijiay  be  filed  within  21 
days  of  date  of  filing- 
Docket  Number  47p9. 
Date  filed:  Augult  28, 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  Europe-japan/Korea 
Resolutions:  TC23  Reso/P  0462 
dated  July  30,  {991  R-1  To  R-4. 
TC23  Reso/P  0483  dated  July  30. 
1991  R-5  To  R42a 
Proposed  Effective  Date:  October  1/ 
November  1. 1991. 
Docket  Number  A7722. 
Date  filed:  Augu»t  28, 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject-  Telex  di  ited  August  2a  1991. 
SNATC  Mail  Vote  »90 
(despecifying  I  ''ares  from  Algeria); 
R-l-Resolutio  i  No.  19:  R-2 
Resolution  No  22. 
Proposed  Effecti  ve  Date:  October  1. 
1991. 
Phyllis  T.  Kaylor. 

Chief  Documentary  ^rvices  Divisions. 
|FR  Doc.  91-21443  Pil  ed  9-6-91;  8:45  am] 
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Applications  for  C«rttf icates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
August  30, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  j>ermits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportations' 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  apphcation.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures, 
auch  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number;  47718. 
Date  filed  August  26, 1991. 
Due  Date  fonAnswers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  September  23, 1991. 

Description:  Application  of  All  Nippon 
Airways.  Co.,  Ltd..  pursuant  to 
section  402  of  the  Act  and  subpart 
Q  of  the  Regulations,  applies  for  an 
amendment  to  its  foreign  air  carrier 
permit  to  engage  in  scheduled 
foreign  air  transportation  of 
persons,  property  and  mail  as 
follows:  Between  the  terminal  point 
Nagoya,  Japan  and  the  terminal 
point  Honolulu.  Hawaii 
Docket  Number  47721. 

Date  filed:  August  27. 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  24. 1991. 

Description:  Application  of  Panama 
Airlines.  S.A..  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations  seeks  a  foreign  air 
carrier  permit  to  engage  in  non- 
scheduled  and  charter  foreign  air 
transportation  of  property  and  mail 
as  follows:  (a)  From  a  point  or 
points  in  Panama  to  Miami  and 
return,  (b)  Such  charter  authority  as 
may  be  permitted  luider  part  212  of 
the  Department's  Economic 
Regulations. 
Docket  Number  i772A. 

Date  filed:  August  30. 1991. 

Due  IDate  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  27, 1991. 

Description:  Application  of  Atlantic 
Coast  Airlines  d/b/a  United 
Express  pursuant  to  section  401 
(dKl)  of  the  Act  and  subpart  Q  of 
the  Regulations,  requests  a 
certificate  of  public  convenience 
and  necessity  to  conduct  scheduled 


interstate  and  overseas  air 

transportation. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
(FT^  Doc.  91-21442  Piled  9-6-91;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-42;  Notice  1 1 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1988  BMW  730iA 
Passenger  Cars  are  Elig{t>ie  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1988 
BMW  730iA  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1988  BMW 
730iA  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

dates:  The  closing  date  for  comments 
on  the  petition  is  October  9, 1991. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 
SUPf>LEMENTARY  INFORMATION: 

Background 

Under  section  108{c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397{c)(3)(A)(i).  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that 
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"(I)  the  motor  vehide  is  *  *  *  aubstantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
(of  the  Act],  and  of  die  same  model  year 
*  '  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehide  safety  standards  *  '  * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  writh  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  inlhe 
Federal  Re^ster  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-90-007)  has  petitioned 
NHTSA  to  determine  whether  1986 
BMW  730iA  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
The  vehicle  which  G&K  believes  is 
substantially  similar  is  the  1988  BMW 
735iA.  G&K  has  submitted  information 
indicating  that  Bayerische  Motoren- 
Werice  A.G.,  the  company  that 
manufactured  the  1968  BMW  735iA, 
certified  that  vehicle  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards  and  offered  it  for  sale 
in  the  United  States. 

The  petitioner  noted  that  the  agency, 
on  its  own  initiative,  has  already  made  a 
determination  of  substantial  similarity 
covering  1988  Model  735iA  vehicles  that 
Bayerische  Motoren-Werke  A.G.  did  not 
certify  and  offer  for  sale  in  the  United 
States  (55  PR  47418).  It  contends  that  the 
730iA  is  substantially  similar  and 
"appears  to  be  structurally  identical"  to 
the  735iA,  judging  from  the  vehicle's 
wheelbase.  other  dimensions,  and 
weight.  In  accounting  for  the  differences 
between  the  two  vehicles,  the  petitioner 
observed  that  Bayerische  Motoren- 
Werke  A.G.  "generally  designs  only  a 
few  basic  body  versions  *  *  *  which  it 
then  offers  with  various  engine  and/or 
comfort  options."  The  petitioner  further 
surmised  that  the  730iA's  absence  from 
the  United  States  market  could  be 
attributed  to  "saleability  considerations 
or  legislative  restrictions  such  as  the 
strict  emission  control  requirements  in 
the  United  States." 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  1988  model  730iA.  as  originally 
manufactured  conforms  to  many 


Federal  motor  v^cle  safety  standards 
in  the  same  manner  as  the  1988  model 
735iA  that  was  offered  for  sale  in  the 
United  States,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  1988  model  730iA  is  identical  to  the 
certified  1988  model  735iA  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems.  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207  Seating 
Systems.  209  Seat  Belt  Assemblies,  210 
Seat  Belt  Assembly  Anchorages,  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps, 
212  Windshield  Retention.  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  •  lens  with  an  BCE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment-  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  and  bulbs;  (bj  installation  of 
front  and  rear  sidemarker  lamps  and 
reflex  reflectors;  (c)  installation  of  U.S.- 
model  taillamp  assemblies;  (d) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger's  outside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  IIS  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 


reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  116  Brake  Fluid: 
Information  molded  into  the  brake  fluid 
reservoir  cap  is  incomplete  and  must  be 
supplemented  to  comply  with  the 
standard. 

Standard  No.  118  Pow^r  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  either  a 
U.S.-model  seat  belt  in  the  driver's 
position  or  a  belt  webbing-actuated 
microswitch  in  the  driver's  seat  belt 
retractor  to  activate  the  seat  belt 
warning  system;  (b)  installation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  collection 
canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1988  model  730iA 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street,  SW.. 
Washington.  DC  2059a  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  October  9, 
1991. 

Authority:  15  US.C  1397(c)(3)(A)(iNII]  and 
(C)(iii);  49  CFR  593.8:  delegation  of  authority 
at  49  CFR  1.50. 

Issued  on  August  29. 1991. 
WiUiam  A.  BoeUy, 

Associate  Administrator  for  Enforcement. 
[FR  Doc  91-21440  Filed  9-6-91;  8:45  am) 
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[Docket  Na  91-41;  Nitic*  1] 

Receipt  of  PetitionI  for  Determination 
TTiat  Nonconformifig  1990  Mercedes- 
Benz  300SL-24  Passenger  Cars  Are 
Eligibie  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT 
action:  Notice  of  receipt  of  petition  for 
determination  that  honconforming  1990 
Mercedes-Benz  300SL-24  passenger  cars 
are  eligible  for  imp(|rtation. 

summary:  This  notice  announces  receipt 
by  the  National  Hiahway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination[that  a  1990 
Mercedes-Benz  3001 JL-24  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Fedeial  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  th«  United  States 
because  (1)  it  is  sut  stantially  similar  to 
a  vehicle  that  was  (  riginally 
manufactured  for  ir  iportation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  man  iifacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conforr  i  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  O  :tober  9, 1991. 
ADDRESSES:  Comm  mts  should  refer  to 
the  docket  number  3nd  notice  number, 
and  be  submitted  td:  Docket  Section, 
room  5109,  Nationa  Highway  Traffic 
Safety  Administrat  on,  400  Seventh  St.. 
SW.,  Washington,  V>C  20590.  Pocket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT 

Ted  Bayler,  Office  (if  Vehicle  Safety 
Compliance,  NHTSK  (202-366-5306). 
SUPPLEMENTARY  INfORMATiON: 
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CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Anaheim.  California  (Registered 
Importer  No.  R-90-007)  has  petition 
NHTSA  to  determine  whether  1990 
Mercedes-Benz  300SU24.  Model  ID 
129.061  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  G&K  believes  is 
substantially  similar  is  the  1990 
Mercedes-Benz  300SL-24,  Model  ID 
129.061  that  Mercedes-Benz  of  North 
America  offered  for  sale  in  the  United 
States.  This  model  was  manufactured  by 
Daimler-Benz  A.G.  and  was  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  states  that  it  has 
carefully  compared  the  300SL-24  with 
its  U.S. -companion  model,  and  foimd 
that  they  are  substantially  similar  with 
respect  to  most  applicable  Federal 
motor  vehicle  safety  standards. 
Moreover,  the  petitioner  asserts  that  the 
1990  model  300SLr-24.  as  originally 
manufactured,  conforms  to  many  of  the 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  counterpart 
that  was  o^ered  for  sale  in  the  United 
States,  or  is  capable  of  being  readily 
modified  to  conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1990  model  300SL-24  is  identical  to 
its  U.S.-companion  model  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  •  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluids,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  Zll  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 


Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment-  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  sidemarkers;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger's  outside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  buzzer  and  replacement  of  the 
existing  Type  1  rear  seat  belts  with  U.S. 
model  seat  belts  equipped  with 
retractors  (vehicle  is  already  equipped 
with  air  bags  and  Type  2  front  seat  belts 
that  meet  U.S.  standards). 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporation  emissions 
collection  cannister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1990  model  300SL-24 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
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submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109. 400  Seventh  Street,  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  Hied  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  October  9, 
1990. 

Authority:  15  U.S.C.  1397(c)(3)  {A)(i)(U)  and 
(C)(iii);  49  CFR  593.8:  delegation  of  authority 
at  40  CFR  1.50. 

Issued  on  August  30, 1991. 
William  A  BoeUy, 

Associate  Administrator  for  Enforcement 
[PR  Doc.  91-21439  Piled  9-&-91;  8:45  am] 

BHJJMQ  CODE  4»10-S>-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirementt  Submitted  to  0MB  for 
Review 

Date:  September  3. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  98-511.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revene  Service 

OMB  Number  1545-0805. 

Form  Number:  IRS  Form  5472. 

Type  of  Review:  Revision. 

Title:  Information  Return  of  a  2596 
Foreign-Owned  U.S.  Corporation  or 
Foreign  Corporation  Engaged  in  U.S. 
Trade  o'  Business. 

Description:  Form  5472  is  used  by  U.S. 
corporations  that  are  25%  foreign  owned 
and  by  foreign  corporations  that  are 
engaged  in  a  U.S.  trade  or  business  to 
report  transactions  between  themselves 
and  any  related  foreign  party.  IRS  uses 


Form  5472  to  determine  if  inventory  or 
other  costs  deducted  by  the  U.S.  or 
foreign  corporation  are  correct. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75.000. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeping 

Recordkeeping — 12  hours,  23  minutes. 

Learning  about  the  law  or  the  form — 1 
hour,  41  minutes. 

Preparing  and  sending  the  form  to 
IRS — 1  hour,  59  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,279,500  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  91-21496  Filed  9-e-«l:  a-4S  am] 

WLUNQ  cow  4ns-01-ll 


Public  Infonnstion  Collection 
Requirements  Sut>mitted  to  OMB  for 
Review 

Dated:  September  3, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

INTERNAL  REVENUE  SERVICE 

OMB  Number  New. 

Form  Number  IRS  Form  8453-NR. 

Type  of  Review:  New  collection. 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Declaration  for  Magnetic  Media 
Filing. 

Description:  This  form  will  be  used  to 
secure  taxpayer  signatures  and 
declarations  in  conjunction  with  the 
Magnetic  Media  Filing  program.  This 
form,  together  with  the  electronic 
transmission,  will  comprise  the 
taxpayer's  income  tax  return. 

Respondents:  Individuals  or  households. 


Estimated  Number  of  Respondents: 

5,000. 
Estimated  Burden  Hours  Per 
Respondent- 

Recordkeeping.  0 

Learning  about  the  law  or  the  form.  8 
hours 

Preparing  the  form.  28  hours 

Copying,  assembling,  and  sending  the 
form  to  IRS,  20  hours 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden  4,750 

hours. 
Clearance  Officer  Garrick  Shear.  (202) 

535-4297,  Internal  Revenue  Service. 

room  5571. 1111  Constitution  Avenue 

NW.,  Washington.  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf.  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001.  New  Executive 

Office  Building.  Washington,  DC 

20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer 
(FR  Doc.  91-21432  Fded  9-&-«l;  8:45  am) 
BILUNO  COOC  4S3»4V4I 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Intradepartmental 
Computer  Matctiing  Program 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Notice  of  computer  matching 

program. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs 
proposes  to  conduct  an  internal 
computer  matching  program.  The 
Veterans  Benefits  Administration  and 
the  Office  of  the  Assistant  Secretary  for 
Finance  and  Information  Resources 
Management  are  the  components 
responsible  for  managing  the  systems  of 
records  that  will  be  subject  to  the 
matching  program.  The  purpose  of  the 
program  is  to  identify  and  locate 
Department  employees  who  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  the  Department  of 
Veterans  Affairs.  Once  identified  and 
located,  the  debtors  may  become  subject 
to  involuntary  offset  of  their  pay  under 
Public  Law  97-365. 
DATES:  Written  comments  must  be 
received  on  or  before  October  9, 1991. 
Comments  will  be  available  for  public 
inspection  until  October  21, 1991. 
ADOmsSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  the 
proposal  to  conduct  the  matching 
program  to  the  Secretary  of  Veterans 
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Affairs  (271A),  Depa  -tment  of  Veterans 
Affairs,  810  Vermonl  Avenue.  NW.. 
Washington,  DC  204  'JO.  All  written 
comments  received  will  be  available  for 
public  inspection  on  y  in  the  Veterans 
Services  Unit,  room  70  at  the  above 
address,  between  thi  i  hours  of  8:30  a.m. 
and  4:30  p.m.,  Mondi  y  through  Friday, 
except  holidays,  unt  1  October  21, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Osendorf.  Dinector,  Debt 
Management  Staff  {2  0A6),  Department 
of  Veterans  Affairs,  202)  233-2853. 

SUPPtXMENTARY  INF<  RMATtON:  The 

Veterans  Benefits  A(  ministration  and 
the  Office  of  the  Ass  stant  Secretary  for 
Finance  and  Information  Resources 


Management  intend 


:o  conduct  a 


computer  matching  f  rogram  for  the 
purpose  stated  beloAi  t.  This  notice  meets 
publication  requirem  enfs  under 


subsection  (e)(12)  of 


the  Privacy  Act  of 


1974  (5  U.S.C.  552a,  {  s  amended  by 


Public  Laws  100-503 


and  101-508).  Set 


forth  below  is  a  desc  ription  of  the 


matching  program  a) 


"Final  Guidance  Inte  rpreting  the 


Provisions  of  Public 
Computer  Matching 


.aw  100-503,  the 
and  Privacy 


Protection  Act  of  19i  8".  issued  by  the 
Office  of  Manageme  it  and  Budget  and 
published  at  54  FR  2  1818  (June  19, 1989) 

Report  of  Comput(  r  Matching 
Program — Departme  it  of  Veterans 
Affairs  (internal  dep  irtment  match  of 
payroll  records  with  debtor  records). 

A.  Participating  Age  icies 

The  Veterans  Benefits 
of  the  Department  o 
the  recipient  component 
perform  the  compute  r 
records  provided  by 
Assistant  Secretary 
Information  Resourtts 


required  by  the 


Its  Administration 
Veterans  Affairs  is 

and  will 
match  with 
the  Office  of  the 
or  Finance  and 
Management. 


B.  Purpose  of  the  Match 

This  match  will  permit  the 
Department  of  Veterans  Affairs  to 
identify  and  locate  its  own  employees 
who  owe  delinquent  debts  to  the 
Federal  Government  as  the  result  of 
their  participation  in  certain  programs 
administered  by  the  Department.  Once 
identified  and  located,  the  debtors'  pay 
may  become  subject  to  offset  for 
collection  of  their  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  voluntary  payments  are  not 
forthcoming. 

C.  Authority  for  Conducting  the 
Matching  Program 

The  authority  for  undertaking  this 
match  is  found  in  5  U.S.C.  5514  (Debt 
Collection  Act  of  1982). 

D.  Categories  of  Individuals  Involved 
and  Identification  of  Records  to  be 
Matched 

1.  Finance  and  Planning  System: 
Personnel  Accounting  Integrated  Data 
(PAID)  Master  Records  in  the  Personnel 
end  Accounting  Pay  System-VA. 
27VA047.  which  appears  at  page  891  of 
the  document  entitled  Privacy  Act 
Issuances.  1989  Compilation.  Volume  II. 
This  system  contains  records  of 
approximately  200,000  active  VA 
employees. 

2.  Veterans  Benefits  Administration 
Systems:  (1)  Compensation,  Pension. 
Education  and  Rehabilitation  Records- 
VA.  58VA21/22/28,  which  appears  at 
page  918  of  the  document  entitled 
Privacy  Act  Issuances,  1989 
Compilation,  Volume  II,  and  has  been 
amended  at  55  FR  28508  (July  11, 1990). 

55  FR  42540  (October  19. 1990)  and  56  FR 
15667  (April  17, 1991)  and  58VA21/22  at 

56  FR  16354  (April  22. 1991).  (2)  Loan 
Guaranty  Home,  Condominium,  and 
Manufactured  Home  Loan  Applicant 
Records,  Specially  Adapted  Housing 


Applicant  Records  and  Vendee  Loan 
Applicant  Records,  55V A26,  which 
appears  at  page  914  of  the  document 
entitled  Privacy  Act  Issuances.  1989 
Compilation.  Volume  II.  and  has  been 
amended  at  56  FR  2064  (January  18, 
1991)  and  56  FR  15666  (April  17. 1991). 
The  debtor  records  actually  used  to 
perform  the  match  are  maintained  in  the 
Centralized  Accounts  Receivable 
System  (CARS).  CARS  records,  which 
number  approximately  500.000.  are  a 
subset  of  those  found  in  the  Privacy  Act 
system  of  records  58VA21/22/28.  In 
some  instances,  data  in  an  individual's 
record  in  the  Privacy  Act  system  of 
records  58VA21/22/28  include  certain 
data  extracted  from  the  same     , 
individual's  record. 

E.  Inclusive  Dates  of  the  Matching 
Program 

The  matching  program  is  expected  to 
begin  on  or  about  October  1. 1991.  and   . 
continue  in  effect  for  18  months. 
Matching  activity  will  begin  no  sooner 
than  30  days  after  the  publication  of  this 
notice  or  30  days  after  a  copy  of  the 
matching  agreement  has  been  provided 
to  Congress  and  the  Office  of 
Management  and  Budget,  whichever  is 
later.  The  agreement  governing  the 
matching  program  and.  thus,  the 
matching  program,  may  be  renewed  for 
an  additional  12  months  with  the 
approval  of  the  Data  Integrity  Board  of 
the  Department  of  Veterans  Affairs. 
Such  renewal  must  occur  within  three 
months  prior  to  the  expiration  of  the  18- 
month  period  set  forth  above  and  under 
the  terms  set  forth  in  5  U.S.C. 
552a(o)(2){D). 

Dated:  August  28, 1991. 
Edward  |.  Derwinski, 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  91-21481  Filed  9-6-91;  8:45  am] 
etUINO  CODE  S320-01-M 
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contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERITAQE  CORRIDOR  COMMISSION 

Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Titie  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday.  September  28, 1991. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  P.M. 
at  the  Town  Council  Chambers,  Lincoln 
Town  Hall,  100  Old  River  Road,  Lincoln, 
Rhode  Island  for  the  following  reasons: 

1.  Swearing  In  of  Commissioners; 

2.  Annual  Report  of  the  Commission; 

3.  Election  of  Officers; 

4.  Report  and  Proposal  of  the 
Executive  Subcommittee  on  Budget  and 
Administration; 

5.  Report  on  MA  Bikeway  Project;  and 

6.  Public  Comment  Period 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  wrritten  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  Pepper,  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  P.O.  Box 
34,  Uxbridge,  MA  01569.  Telephone: 
(508)  276-9400. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James 
Pepper,  Executive  Director  of  the 
Commission  at  the  address  below. 
James  Pepper, 

Executive  Director,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission. 
[FR  Doc.  91-21697  Filed  9-5-91;  2:06  pmj 

WLUNO  COOC  431»-7D-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 

Special  Meeting 

aoency:  "arm  Credit  Administration. 


SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  6, 1991, 
from  3:00  p.m.  until  such  time  as  the 
Board  concluded  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  703-833-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 

meeting  of  the  Board  will  be  closed  to 
the  public  pursuant  to  exemptive 
provisions  of  the  Government  in  the 
Sunshine  Act.  The  matters  to  be 
considered  at  the  meeting  are: 

'Closed  Session 

New  Business 

•  Govemment-Sponsored  Enterprises — 
Agency  Options. 


'Session  closed  to  the  public— exempt 
pursuant  to  5  U.S.C.  S  552b(c](9]. 

Dated:  September  5, 1991. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  91-21712  Filed  9-5-91;  2:06  pmJ 

BILUNO  COOC  670»41-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  12, 
1991,  from  10:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 


SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 

1.  Current  Applicability  of  Outstanding 
FCA  Board  Policy  Statements. 

Closed  Session* 

A.  New  Business 
1.  Enforcement  Actions. 
Dated:  September  5, 1991. 


*  Session  closed  to  the  public — exempt 
pursuant  to  5  U.S.C.  552b(c)  (8)  and  (9). 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administ[alion  Board. 
[FR  Doc.  91-21713  Filed  9-5-91;  2:06  pm] 

MLUNO  COOe  S70S-«1-M 

FEDERAL  ENERQY  REGULATORY 
COMMISSION 

Notice 

September  4, 1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-49).  U.S.C.  552B: 
DATE  AND  TIME:  September  11. 1991, 
10:00  a.m. 

place:  825  North  Capitol  Street,  NE.. 
Room  9306,  Washington,  DC  20426. 
status:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  Cashell.  Secretary, 
Telephone  (202)  206-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro.  943rd  Meeting- 
September  11, 1991,  Regular  Meeting  (lOKW 
•Jn.) 

CAH-1. 

Project  No.  2114-020.  Public  Utility  District 
No.  2  of  Grant  County.  Washington 
CAH-2. 
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Project  No.  2370-032 ,  Pennsjplvania  Electric 
Company 
CAH-3. 
Project  No.  1417-032 , 
Public  Power  and 
CAH-4. 
Project  No.  10819-0(^,  Idaho  Water 

Resource  Board 
Project  No.  10830-0^ 
Project  No.  10832-Oqi 
CAH-5. 

OMided 
CAH-6. 

Project  No.  5118-oa 
CAH-7. 
Project  No.  3623-03C , 
Hydroelectric  Aulpority 
CAH-a  Omitted 
CAH-B. 
Project  No.  137-4n«, 
Electric  Company 
Project  No.  619-023, 
Electric  Company 
Clara,  California 


Central  Nebraska 
Irrigation  District 


Nex  Perce  Tribe 
.  Pacific  Western.  Inc. 


Glenn  M.  Phillips 
Yougbiogheny 


Pacific  Gas  and 

Pacific  Gas  and 
and  City  of  Santa 
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Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER91-486-001,  Jersey  Central 
Power  &  Light  Cefipany 
CAE-2. 
Docket  No.  ER91^5^-001.  Central  Maine 
Power  Company 
CAE-3. 
Docket  No.  ER91-36tMX)1.  Nantahala 
Power  and  Light  C  ompany 
CAE-4. 
Docket  Nos.  ER91-lto-002  and  EL91-29- 
001,  Southern  Con  ipany  Services,  Inc. 
CAE-5. 
Docket  No.  ELgo^SJOOl,  Oklahoma 
Municipal  Power ,  Authority  v.  Pubftc 
Service  Company  of  Oklahoma 
CAE-6. 
Docket  Nos.  QFa7-2b7-004,  000,  and  002. 
Midland  Congene  ation  Venture  Limited 
Partnership  and  C  MS  Midland,  Inc. 
CAE-7. 

Docket  No.  ER90-15b-002.  South  Caroliaa 
Electric  &  Gas  Co  npany 
CAE-8. 
Docket  No.  EF9O-5lH-000,  United  States 
Department  of  En  irgy — Western  Area 
Power  Administn  tioo  (Salt  Lake  City 
Area  Integrated  F  -ejects) 
CAE-9. 

Docket  No.  EF91-40|  1-000,  United  States 
Department  of  Eln^rgy — Southwestern 
Power  Administration 
CAE-10. 

Omitted 
CAE-11. 
Docket  Nos.  ES91-4k-000.  ES91-45-000  and 
ES91-46-00a  El  Pkso  Electric  Company 
CAE-12. 
Docket  Nos.  ER90-2  Z3-002  and  003,  Texas 
Utilities  Electric  ( Company 
CAE-13. 
Docket  Nos.  ER90-:  tO-000,  EL90-(9-000, 
EL9O-51-0O0  and  EL9O-52-0Oa  Virginia 
Electric  and  Pow^r  Company 
CAE-14.  J 

Docket  Nos.  ER89-^&-000,  EL90-16-«00 
and  EL90-45-000,:  System  Energy 
Resources,  Inc  af  d  Energy  Services  Inc. 
CAE-15. 


Docket  No.  EC91-2-000,  Kansas  Power  and 

Light  Company  and  Kansas  Gas  and 

Electric  Company 
CAE-16. 
Docket  No.  EL90-10-000,  Central  Montana 

Electric  Power  Cooperative,  Inc. 
Docket  No.  ER91-351-000,  Montana  Power 

Company 
CAE-17. 

Omitted 
CAE-ie. 
Docket  No.  ER90-355-000.  Pacific  Gas  and 

Electric  Company 
Docket  No.  £3.89-34-000,  Northern 

California  Power  Agency  v.  P?cific  Gas 

and  Electric  Company 
CAE-19. 
Docket  No.  EC81-l»-000,  Baltimore  Refuse 

Energy  Systems  Company,  Limited 

Partnership 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  RP91-^2O9-0Oa  Texas  Eastern 
Transmission  Corporation 
CAG-2. 

Omitted 
CAG-3. 
Docket  Nos.  TM91-e-Z2-00a  001  and 
TM91-7-22-001.  CNG  Transmission 
Corporation 
CAG-4. 

Omitted 
CAG-5. 
Docket  No.  TQ91-7-20-000,  Algonquin  Gas 
Transmission  Company 
CAG-6. 
Docket  No.  RP91-72-004,  Texas  Eastern 
Transmission  Corporation 
CAG-7. 
Docket  No.  RP89-185-006,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-8. 
Docket  No.  RP91-196-000,  Florida  Gas 
Transmission  Company 
CAG-9. 
Docket  No.  RP89-141-0Qa,  Sea  Robin 
Pipeline  Company 
CAG-10. 
Docket  No.  RP91-126-000,  et  o/..  United 
Gas  Pipe  Line  Company 
CAG-11. 
Docket  No.  PL91-2-0ei.  Interstate  Natural 
Gas  Pipeline  Rate  Design 
CAG-12. 
Docket  Nos.  RP91-72-005,  RP91-73-005, 
RP91-74-002  and  RP91-75-O05,  Texas 
Eastern  Transmission  Corporation 
CAG-13. 
Docket  Nos.  RP89-35-012,  RP89-36-010  and 
RPa6-33-014.  Midwestern  Gas 
Transmission  Company 
CAG-14. 
Docket  No.  RP91-177-002,  Wyoming 
Interstate  Company,  Ltd. 
CAG-15. 
Docket  Nos.  RP87-3(M)38  (Phase  U)  and 
RPgO-a9-009.  Colorado  interstate  Gas 
Company 
CAG-16. 
Docket  Nos.  RP88-211-017,  RP91-3-003, 
RP90-143-0O4,  Rl>90-«5-006,  RP90-27- 
003,  RP89-204-O04,  RP88-215-004,  RP88- 
125-006,  RP88-10-009,  RP«5-te8-052, 
CP91-554-O03.  CPM-S74-007,  CP88-77*- 
006,  CP86-^11-007.  CPaO-2a2-006.  TA90- 


1-2Z-mQ,  TA89-l-22-a»,  TAa8-2-22-«ll 
and  TQ88-1-22-006,  CNG  Transmission 
Corporation 
CAG-1 7. 
Docket  No.  RP91 -65-005,  Arkla  Energy 
Resources,  a  Division  of  Arkla,  Inc. 
CAG-18. 
Docket  No.  RP87-7-00Q,  Transcontiaen'al 
Gas  Pipe  Line  Corporation 
CAG-19. 
Docket  No.  RP91-1H7-0B2,  Tennessee  Gas 
Pipeline  Company 
CAG-20. 
Docket  No.  RP91-ie6-002,  Northwest 
Pipeline  Corporation 
CAG-21. 
Docket  No.  RPgi-163-001,  Louisiana- 
Nevada  Transit  Company 
CAG-22. 
Docket  Nos.  RP91-1S1-001,  003,  RPjn-37- 
000,  001  and  005,  Carnegie  Natural  Gas 
Company 
CAG-^, 
Docket  Na  RP91-132-001.  Colorado 
Interstate  Gas  Company 
CAG-24. 
Docket  Nos.  RP91-119-001  and  RP90-119- 
006,  Texas  Eastern  Transmissian 
Corporation 
CAG-25. 
Docket  No.  RP9O-lO4-00e,  Texas  Gas 
Transmission  Corporation 
CAC-26. 
Docket  No.  TQ9O-»-«3-004.  Williams 
Natural  Gas  Company 
CAG-27. 
Docket  No.  TM91-©-2»-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-28. 
Docket  No.  TM91-a-37-^0(n.  Northwest 
Pipeline  Corporation 
CAG-29. 

Omitted 
CAG-30. 

Omitted 
CAG-31. 
Docket  No.  STSS-l-OOO,  Arkansas  Western 
Gas  Company 
CAG-32, 
Docket  No.  RM87-34-060,  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol 
Docket  Nos.  TA91-1-21-001  and  TM91-8- 
21-001,  Columbia  Gas  Transmission 
Corporation 
Docket  No.  RM85-1-183.  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol 
Docket  Na  CPa7-115-00a  Tennessee  Gas 
Pipeline  Company 
CAG-33. 

Omitted 
CAG-34. 
Docket  No.  PR91-16-000.  Wintershall 
Pipeline  Corporation 
CAG-35. 

Omitted 
CAG-36. 
Docket  No.  GP88-26-004,  Northern  Pump 
Company  (Danner  No.  A-1  Well) 
CAG-37. 
Docket  No.  CPW-14-000.  ANR  Pipeline 
Company 
CAG-3a 
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Docket  No.  CP89-2114-001.  United  Gas 
Pipe  Line  Company 
CAG-39. 
Docket  No.  CP91-534-O01.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-40. 
Docket  No.  CP88-633-001.  Washington 

Natural  Gas  Company 
Docket  No.  CP8»-1 525-002.  Northwest 
Pipeline  Corporation 
CAG-*1. 
Docket  No.  CP80-429-004.  Tennessee  Gas 
Pipeline  Company 
CAG-42. 

Omitted 
CAG-43. 
Docket  No.  CP91-2021-000.  Questar 
Pipeline  Company 
CAG-44. 
Docket  No.  CP91-2779-000,  Tennessee  Gas 
Pipeline  Company 
CAG-45. 
Docket  Nos.  CP91-2727-00a  CP91-272»-000 
and  CP91-2729-000.  Algonquin  Gas 
Transmission  Company 
CAG-46. 
Docket  No.  CP91-2833-000.  Colorado 
Interstate  Gas  Company 
CAG-47. 

.    Docket  Nos.  CP91-2552-000,  CP91-2553- 
000.  CP91-2S54-000,  CP91-2555-000  and 
CP91-2556-000,  Panhandle  Eastern  Pipe 
Line  Company 
CAG-M. 
Docket  Nos.  CP91-2539-000  and  CP91- 
2542-000,  Trunkline  Gas  Company 
CAG-49. 
Docket  No.  CP91-248&-000.  Columbia  Gulf 
Transmission  Company 
CAG-SO. 
Docket  Nos.  CP91-2477-000  and  CP91- 
2478-000,  Williston  Basin  Interstate 
Pipeline  Company 
CAG-51. 
Docket  No.  CP91-2462-000.  Northern 
Natural  Gas  Company 
CAG-52. 
Docket  Nos.  CPgi-2451-000  and  CP91- 
2684-000,  Tennessee  Gas  Pipeline 
Company 
CAG-53. 
Docket  Nos.  CP91-2433-000  and  CP91- 
2483-000,  Tennessee  Gas  Pipeline 
Company 
CAG-54. 

Omitted 
CAG-55. 
Docket  No.  CI90-58-000,  New  England 
Power  Company  and  The  Narragansett 
Electric  Company 

CAG-se. 

Docket  No.  CI91-52-000.  Providence  Gas 

Company  and  Prov  Energy  Investments, 

Ltd. 
Docket  No.  CI91-28-000.  Northern 

Minnesota  Utilities 
Docket  No.  CI91-75-000.  Peoples  Natural 

Gas  Company,  Division  of  UtiliCorp,  and 

United  Inc. 
Docket  No.  CI91-78-O00,  Gulf  States 

Pipeline  Corporation 
Docket  No.  CI91-7&-000.  Transok,  Inc. 
CAG-57. 
Docket  No.  CI91-33-000,  JMC  Fuel 

Services,  Inc. 
Docket  No.  CI91-35-000.  Connecticut 

Natural  Gas  Corporation 


CAG-58. 

Omitted 
CAG-59. 
Docket  No.  CP91-1315-00a  Natural  Gas 
Pipeline  Company  of  America 
CAG-ao. 
Docket  No.  CP9l-95e-000.  Williams 
Natural  Gas  Company 
CAG-«1. 
Docket  No.  CP91-ie77-000,  Northern 
Natural  Gas  Company 
CAG-62. 
Docket  No.  CP91-1991-000.  Texas  Gas 
Transmission  Corporation 
CAG-63. 
Docket  No.  CP91 -1992-000.  Northern 
Natural  Gas  Company 
CAG-64. 
Docket  No.  CP91-1071-OOa  Natural  Gas 
Pipeline  Company  of  America 
CAG-85. 
Docket  No.  CP91-1501-OOa  Williston  Basin 
Interstate  Pipeline  Company 

CAG-as. 

Docket  No.  CP91-2021-004.  Texa»Eastem 

Transmission  Corporation 
CAG-67. 
Docket  No.  CP91-143&-000.  Trunkline  Gas 

Company 
Docket  No.  CP91-1794-00a  Tennessee  Gas 

Pipeline  Company 
CAG-68. 
Docket  No.  CPQl -2466-000.  Windward 

Energy  and  Marketing  Company  v. 

Paciflc  Gas  Transmission  Company  and 

Pacific  Gas  &  Electric  Company 
CAG-ae. 
Docket  No.  1890-30-000,  Amoco  Pipeline 

Company 

Hydro  Agenda 

H-1. 
Project  No.  2370-000,  Pennsylvania  Electric 
Company.  Declaratory  order. 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  Nos.  RP88-262-000.  CP89-91 7-000 
TA89-1-28-000.  TA9O-1-28-000,  RP88- 
88-008  and  RP87-103-000,  Panhandle 
Eastern  Pipe  Line  Company.  Initial 
decision  concerning  rate  design. 

II.  Inducer  Matters 
PF-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 
Docket  No.  RM90-1-000,  Revisions  to 
Regulations  Governing  Certificates  for 
Construction.  Final  Rule. 
PC-2. 
Docket  No.  RM90-7-000,  Revisions  to 
Regulations  Governing  Transportation 
Under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978  and  Blanket 
Transportation  Certincates 
Docket  No.  GP88-11-002,  Hadson  Gas 
Systems,  Inc. 


Docket  No.  CPB8-28e-004,  Cascade  Natural 
Gas  Corporation  v.  Northwest  Pipeline 
Corporation,  et  al. 
Docket  Nos.  RP88-B1-014.  PR88-67-033  and 
RP88-175-002.  Texas  Eastern 
Transmission  Corporation.  Final  Rule. 
PC-3. 
Docket  No.  CP88-SS7-001.  Koch 
Hydrocarbon  Company.  Whether 
proposed  pipeline  facilities  are  exempt 
gathering  facilities  under  section  1(b)  of 
the  Natural  Gas  Act. 
Lois  D.  CoalwU, 
Secretary. 

IFR  Doc.  91-21728  Filed  9-6-91;  3:55  pm| 
I  COM  nn-n-m 


reOdUL  MINI  tARTV  AND  HEALTH 
REVIEW  COMMISSKM 

September  4, 1991. 

TIME  AND  date:  9:30  a.m..  Wednesday, 
September  11. 1991. 

PLACE:  Room  600. 1730.  K  Street.  N.W.. 
Washington.  D.C 

status:  Open. 

MATTERS  TO  BE  CONSIDEREO:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Drummond  Company,  Inc.  Docket  No. 
SE  90-128. 

2.  Hobet  Mining.  Inc..  Docket  No.  WEVA 
91-65. 

3.  Utah  Power  &  Light  Company.  Docket 
No.  WEST  90-320,  etc 

The  above  three  proceedings  were  set 
for  oral  argument  in  an  order  dated  July 
25, 1991.  and  involve  similar  issues 
pertaining  to  the  procedures  of  the 
Department  of  Labor's  Mine  Safety  and 
Health  Administration  for  proposing 
civil  penalties  under  its  "  Excessive 
History  Policy." 

Any  person  intending  to  attend  this 
hearing  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
S  2706.150(a)(3)  and  S  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  )ean 
Ellen  (202)  653-5629  /  (202)  708-9300  for 
TDD  Relay  1-800-877-6339  for  Toll  Free. 
lean  H.  Ellen, 

Agenda  Clerk. 

|FR  Doc.  91-21613  Filed  9-5-91: 11:28  am] 

BHXINQ  COM  S73S-01-M 

FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  DATE:  1:00  p.m.,  September  16. 

1991. 

PLACE:  5th  Floor.  Conference  Room,  805 

Fifteenth  Street.  N.W..  Washington.  DC. 

STATUS:  Open. 


tf040       Federal 


991 


IMI 
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MATTERS  TO  BE  CO!  ISIOEREO: 

1.  Approval  of  th«  i  linotes  of  th«  last 
meeting. 

2.  Thrift  Savings  Plin  activities  report  by 
the  Executive  Directo  ■. 

3.  Review  of  bwdgel  g  for  FY  1992-93. 

4.  Review  of  status  pf  audit 
recommendationg. 

5.  Review  «f  recordkeeping  alternatives. 

CONTACT  PERSON  FDR  MORE 
INFORMATION:  Tom  Trabucco,  Director, 
Office  of  External  ^ffairs,  (202)  523- 
5660. 

Dated:  September  1 1991. 
Francis  X.  Cavanau^ , 

Executive  Director,  Flfderal  Retirement  Thrift 

investment  Board. 

|FR  Doc.  91-21577  FAid  9-*-»l;  4:09  pm) 

BtLUNG  CODE  S760-01-M 


REGULATC  RY  COMMISStON 

Sej  itember  9. 16,  23,  and 


NUCLEAR 
DATE:  Weeks  of 
30, 1991. 

PLACE:  Conunissicders 
Room,  11555  Rockvill 
Maryland. 
.STATUS:  Open  and 
HIATTERS  TO  BE  COllStOERCO: 


Conference 
e  Pike,  Rockville, 


^csed. 


Week  of  September  9 

Monday.  September  i 
2:00  p.m. 


Briefing  on  III  Report  on  GE-Wilmington 
Incident  (Public  Meeting) 

Wednesday,  September  11 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  Entitled  "Material  Control  and 
Accounting  Requirements  for  Uraainm 
Enrichment  Facilities  Produdng  Special 
Nuclear  Material  of  Low  Strategic 
Significance"  and  Conforming 
Amendments  to  10  CFR  Parts  2,  4a  7a 
and  74  (Tentative) 

b.  Review  of  ALAB-952  Affirming 
Dismissal  of  Intervenor  from  Operating 
License  Amendment  Proceeding 

c.  United  Nuclear  Corporation's  Request 
for  Hearing  (Tentative) 

Week  of  September  16 — Tentativa 

There  are  no  meetings  scheduled  for  the 
Week  of  September  16. 

Week  of  September  23 — Tentative 

Wednesday,  September  25 

11:30  a.m. 
AfHrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  September  30 — ^Tentative 

Tuesday,  October  1 

1:30  p.m. 
General  IJiscussion  of  High  Level  Waste 
Program  (Public  Meeting) 


3;00  p.m. 
Discussion  of  Management — Organization 
and  Internal  Personnel  Matters  (Qosed — 
Ex.  2) 

Wednesday,  October  2 

3:30  p.m. 

Affirmation/DiscuMion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  sppecific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Vetify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  September  4, 1991. 
WiUiam  M.  Hill,  Jr., 

Office  of  the  Secretary. 

[FR  Doc.  91-21677  Filed  9-5-91;  1:02  pm) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL  3990-31 

Protection  of  Stratospheric  OzorM 

Correction 

In  proposed  rule  document  91-20624 
beginning  on  page  43842.  in  the  issue  of 
Wednesday,  September  4, 1991.  make 
the  following  corrections: 

1.  On  the  same  page,  in  the  first 
column,  in  the  DATES  paragraph,  in  the 
fourth  line,  "September  3",  should  read 
"September  13". 

2.  On  page  43860,  at  the  bottom  of  the 
page,  the  date  in  the  file  line  should  read 
"8-30-91:" 

8IUJNQ  CODE  1SOS41-0 


Monday 
September  9,  1991 


W 


Part  11 

Federal  Maritime 
Commission 

46  CFR  Part  514 

Tariffs  and  Service  Contracts;  Proposed 

Rule 
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FEDERAL  MARITIipE  COMMISSION 

46  CFR  Part  514 
(Docket  No.  90-23] 


Tariffs  and  Service 


summary:  In  order 


Federal  Maritime  C  jmmission's 


Automated  Tariff  F 


foreign  and  domest 


of  the  United  State; .  In  addition  to 


providing  for  transi 


Contracts 


agency:  Federal  Maritime  Commission. 
action:  Proposed  rile. 


o  implement  the 


ling  and  Information 


System  ("ATFI"),  \}  is  proposed  action 
will  establish  regulations  and  user 
charges  for  the  elec  ronic  filing, 
processing  and  retr  eval  of  tariff  data, 
including  the  essen  iai  terms  of  service 
contracts,  for  trans]  lortation  in  the 


c  offshore  commerce 


ion  to  an  electronic 


tariff  system,  the  pr  jposed  rule 
incorporates  all  nor  -obsolete  tariff 
regulations  of  46  CHR  parts  515,  520,  550, 
580  and  581,  which  pay  eventually  be 
cancelled.  To  the  extent  necessary,  the 
proposed  action  wil  provide  an 
exemption  wherebj  statutory 
publication  and  posting  requirements 
can  be  met  electron  cally.  This  action 
also  proposes  to  inc  orporate  by 
reference  the  "ATF  Batch  Filing  Guide" 
(with  transaction  S(  ts).  The  new 
electronic  system  w  ill  substantially 
facilitate  filing  and  retrieval  of  tariff 
data  by  the  shippin  ;  public. 
DATES:  Written  coi  iments  due  by  close 
of  business  on  Octc  ber  31, 1991. 
ADDRESSES:  Written  comments  (original 
and  15  copies)  to:  I(  seph  C.  Polking, 
Secretary,  Federal  1  rlaritime 
Commission,  1100  L .  Street,  NW., 
Washington,  DC  20  >73,  and  served  on 
each  other  party  to  this  proceeding.  A 
copy  of  the  Service  List  may  be  obtained 
from  the  Secretary'. 

INFORMATION 


FOR  FURTHER 

)ohn  Robert  Ewers. 
Director,  Federal  N|aritime 
1100  L  Street,  ^W 
20573,  (2021  523-58(10 


CONTACT: 

Deputy  Managing 

Commission, 
Washington,  DC 


m  >ng . 


t( 


SUPf>t^MENTARY 

The  Federal  Mar^ime 
{"Commission"  or 
inter  aha,  the  Sh 
the  Shipping  Act  of 
domestic  offshore 
between  the  mainl4nd 
Puerto  Rico),  and 
respectively,  for 
outbound  waterbor^i 
The  statutes  requi 
carriers  by  water 
keep  open  to  publi 
"tariffs."  Additi 
of  1984  requires 
be  filed  and  that 


INfORMATION: 

Commission 
FMC")  administers, 

Act,  1916,  and 
1984,  which  apply  to 
commerce  (e.g., 
and  Hawaii  or 
foreign  commerce, 

inbound  and 
e  transportation, 
that  common 
these  trades  file  and 
inspection  their 

the  Shipping  Act 
service  contracts 
ir  essential  terms  be 


bolh 


in; 
ii 
li( 
ionally 
that 
th; 


made  available  to  the  public  in  tariff 
format.  See  46  U.S.C.  app.  817  and  1707. 

A  freight  "tariff  filed  at  the 
Commission  is  a  publication  of  a  carrier 
or  conference  which  contains  a  schedule 
of  rates,  charges,  and  Tariff  Rules 
applicable  to  its  transportation  of 
cargo.'  A  service  contract  is  a  special 
agreement  between  shipper(s)  and 
carrier(s)  that  applies  in  lieu  of  the 
freight  tariff.  Mutual  commitments  are 
made  in  a  service  contract,  with  the 
shipper  guaranteeing  the  carrier  a 
minimum  quantity  of  cargo  over  a  period 
of  time,  in  consideration  for  a 
commitment  by  the  carrier  to  a  certain 
rate  and  service  level. 

The  statutes  and  implementing 
regulations  require  the  Commission  to 
ensure  that  certain  minimum  standards 
are-complied  with  before  tariff  material 
is  accepted  for  filing.  For  example,  a 
tariff,  or  amendment  thereto,  must  be 
clear  and  definite  and  must  not 
duplicate  or  conflict  with  other  tariff 
provisions  already  in  effect.  Moreover, 
tariffs  must  contain  effective  date 
provisions  in  compliance  with  the 
statutes,  e.g.,  a  minimum  of  30  days' 
notice  for  an  increase.  If  a  tariff  filing  is 
defective  in  any  of  these  respects,  it  is 
rejected  and  the  filer  must  file  again  in 
the  proper  manner  before  the  desired 
rate  can  go  into  effect.  Similarly,  service 
contracts  and/or  their  essential  terms 
may  be  rejected  by  the  Commission  if 
they  do  not  meet  certain  statutory  and 
regulatory  requirements.  See  46  CFR 
parts  515,  520,  550,  580,  and  581. 

In  order  to  facilitate  compliance  with 
the  law,  there  are  substantial  penalties 
for  not  filing,  or  if  properly  filed  for  not 
adhering  to  the  provisions  of,  a  tariff  or 
the  essential  terms  of  a  service  contract. 
See,  e.g.,  46  U.S.C.  app.  812,  815,  818, 
1708,  and  1709. 

In  addition  to  enforcing  these 
penalties,  the  Commission  uses  the  filed 
tariff  and  service  contract  data  for 
surveillance  and  investigatory  purposes 
and,  in  its  proceedings,  adjudicates 
related  issues  raised  by  private  parties. 
For  Commission  proceedings,  as  well  as 
in  any  court  case,  the  tariff  or  service 
contract  provision  on  file  at  the 
Commission  and  in  effect,  is  official 
evidence  of  the  applicable  rate,  charge 
or  Tariff  Rule,  when  so  "certified"  by 
the  Commission.  Currently,  tariff-type 
data  is  Hied  with  and  maintained  at  the 
Commission  in  paper  format. 

While  the  first  U.S.  maritime 
regulatory  body  was  established  in  1916, 
it  was  not  until  1961  that  carriers  in  the 
U.S.  foreign  commerce  were  required  to 


'  A  Customs  "larifT'  is  a  publication  oi  the 
Government  containing  a  schedule  of  Customs 
duties. 


file  tariffs  containing  all  the  rates, 
charges,  and  Tariff  Rules  applicable  to 
their  shipments.*  The  number  of  tariffs 
and  amendments  filed  with  the 
Commission  has  steadily  grown  until,  in 
fiscal  year  1990,  there  were  789,550  tariff 
pages  received  and  6,713  service 
contract  filings  in  the  U.S.  foreign 
commerce.  At  the  end  of  the  fiscal  year, 
there  were  6,507  tariffs  on  hand  at  the 
Commission. 

The  enormous  amount  of  paper  to  be 
processed  by  a  limited  number  of 
employees  led  the  Commission  in  the 
early  1980s  to  consider  modem 
technology  as  a  means  of  alleviating  the 
paperwork  burdens  on  both  the 
government  and  the  shipping  industry, 
as  well  as  enhancing  the  effectiveness  of 
Commission  regulation.  A  systematic 
exploration  of  this  subject  area  by  the 
Commission  commenced  with  a  series  of 
studies,  including  an  exhaustive 
Feasibility  Study,  considered  and 
approved  in  principle  by  the 
Commission's  Industry  Advisory 
Committee  in  1986.  The  Feasibility 
Study  developed  into  a  Commission 
Request  for  Proposals  (RFP)  and  award 
of  a  contract  for  the  design, 
development  and  operation  of  an 
Automated  Tariff  Filing  and  Information 
System  ("ATFI"  or  "System"). 

I.  Introduction  and  Background 

Most  of  ATFI  has  been  designed  and 
developed.^  The  System's  prototype 
phase  (IV)  began  in  April  1990,  but 
before  allowing  volunteers  from  the 
shipping  industry  to  try  their  tariffs  out 
on  the  System,  the  Commission  and  the 
Contractor  mutually  agreed  upon  a  list 
of  desirable  changes  which  was 
developed  through  Commission  and 
Contractor  user  comment.  These 
changes  included  improvements  on  both 
technical  and  tariff  policy  matters.  In 
July  1990,  the  basic  contract  was 
modified  to  incorporate  these  changes 
into  the  System. 


•  A  relatively  small  number  of  carriers  in  the 
domestic  offshore  commerce  have  been  required  to 
file  tariffs  since  the  enacfment  of  the  Intercoastal 
Shipping  Act.  1933. 

'  In  August  1989,  a  contract  was  awarded  for  the 
design  and  development  of  ATFI  and  work  began 
under  the  contract  in  September  1989.  Under  FMC 
supervision,  the  Cnntractor  validated  (by  comparing 
with,  and  updating,  the  specifications  of  the  origindl 
RFP)  the  requirements  and  functionality  of,  and 
designed  and  developed,  the  System  (Phases  I 
through  III  of  the  contract).  By  March  1990, 
development  was  far  enough  along  to  be  able  to 
make  available  to  the  public  technical  transaction 
sets,  so  that  potential  filers  of  tariff  data  could  begin 
developing  their  own  software  to  electronically 
interface  with  ATFI.  i.e.,  by  being  able  to  prepare 
tariff  data  In  the  proper  format  for  filing  by  modem 
with,  or  physical  submission  on  magnetic  media  to. 
the  FMC. 
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Accordingly,  on  August  1,  T990,  the 
Commission  issued  a  second  ATFI 
Notice  of  Inquiry  ("NO!"),*  requesting 
public  comment  on  some  of  the  basic 
features  being  considered  for  ATFI  and 
how  they  may  impact  current  paper 
tariff  practices.  On  September  5, 1990. 
the  first  public  demonstration  of  the 
System  was  held  and  public  comments 
on  the  NOI  were  submitted  by  22  firms 
in  October  1990  and  analyzed  by  the 
Commission. 

On  December  26. 1990.  the 
Commission  issued  a  first  Interim 
Report  ("First  Interim  Report")  which 
considered  the  comments,  resolved  the 
issues  raised  in  the  Notice  of  Inquiry, 
and  appended  the  ATFI  "Batch  Filing 
Guide"  (containing,  inter  alia, 
transaction  sets,  file  transfer  formats, 
data  dictionary,  and  code  reference 
tables).  On  February  19, 1991, 
Supplement  #  1  to  the  "Batch  Filing 
Guide"  was  released  (and  mailed  out)  in 
the  form  of  an  Information  Bulletin  (IB 
3-91)  and  was  also  distributed  to  over 
100  attendees  of  ATFI  public 
demonstrations  in  Washington,  D.C.  On 
April  11. 1991,  Supplement  #  2  to  the 
"Batch  Filing  Guide"  was  issued  as  IB 
11-91.  The  Reports  in  this  proceeding,  as 
well  as  the  "Batch  Filing  Guide"  (as 
updated),  can  be  found  in  Pike  and 
Fischer  "Shipping  Regulation,"  SR. 
Pages  322:393  and  322:421,  respectively. 

On  March  25, 1991,  the  Commission 
issued  a  Second  Interim  Report 
("Second  Interim  Report")  which 
responded  to  concerns  of  four  Electronic 
Tariff  Filer  Firms,  which  were  raised  in 
their  testimony  at  the  Commission's 
fiscal  year  1992  authorization  hearing 
held  on  February  28, 1991.  by  the 
Subcommittee  on  Merchant  Marine  of 
the  House  Committee  on  Merchant 
Marine  and  Fisheries,  and  which  were 
submitted  to  the  Commission  on  March 
8. 1991.  The  Second  Interim  Report 
clarified  the  matters  raised,  established 
a  schedule  (to  the  extent  possible)  and 
reiterated  that  the  "Batch  Filing  Guide" 
is  all  that  any  person  needs  to  begin 
immediate  development  of  its  own  batch 
filing  software.  IB  9-91.  containing 
Technical  Questions  and  Answers,  was 
issued  on  April  10, 1991. 

The  Commission's  Third  Interim 
Report  ('Third  Interim  Report")  in  this 
proceeding  and  Supplement  #  3  (IB  20- 
91)  to  the  "Batch  Filing  Guide"  were 
issued  on  luly  23, 1991.  The  Third 
Interim  Report  finalized  most  of  the 


remaining  issues  Usted  in  the  August 
1990  Notice  of  Inquiry,  so  that  a  Notice 
of  Proposed  Rulemaking  could  be 
drafted  and  issued.  The  additional 
comments  of  ten  of  the  original 
commenters  in  this  proceeding  were 
addressed  and  further  comments  were 
invited  on  the  modified  approach  to  the 
Harmonized  System  and  the  proposed 
transition  plan.  The  following  table 
provides  an  index  of  the  proposed  rule 
(part  514)  sections  where  the  decisions 
of  the  Interim  Reports  are  implemented. 

Index  to  part  514  Sections 
Implementing  the  Interim  Reports 


A.  Filing  Matters 

1.  Harmonized  System 

13(a). 

2.  Standardized  Location 

10(b): 

Names. 

ii(b)(i0). 

3.  Ranges  and  Groups....- 

10(b): 

11(b)(10); 

15(b)(1). 

4.  Ottier  Defined  Terms 

2. 

5.  Addition  of  Port  or  Point.... 

9(b)(8). 

6.  Standardized  Cun-ency 

10(c). 

7.  Between  Tariffs 

11(b)(10); 

13(b). 

8.  Tariff  Supplements 

9(d). 

9.  Tariff  Adoption 

4(d)(6). 

10.  Multiple  Amendments  on 

9(c). 

Same  Day. 

11.  Special  Case  Numt>ers 

7(k);  9(b)(19). 

12.  Bills  of  Lading 

15(b)(8). 

13.  Anti-Rebate  Certification 

1(c)(1)(iii);  8(i). 

and  Tariff  Notice. 

14.  Service  Contracts  and 

Essential  Terms;. 

Filing 

7(g)(1);  17. 
7(h)(2)(i)(A). 

Common  fomfiat 

Standard  numliering 

15(b):  17(d)(8). 

(ETs  and  Tariff  Rules). 

15.  ETs  and  Tariff  Rules 

"Buryir^g  of  rates" 

10(d)  and 

comment. 

Algorithms              

10(d). 

16.  Governing  and  General 

12. 

Reference  Tariffs. 

1 7.  Batch  Filing  Software 

8(1). 

18.  Exemptions 

8(a). 

B.  Retrieval  Matters 

19.  Pages „ 

8(k). 

20.  Database  Tapes 

20(d). 

21.  Remote  Retrieval 

20(c). 

C.  Technical  and  General 

Matters. 

22.  Personal  Computers 

8(e). 

23.  Transition 

NA  to  CFR. 

24.  EDIFACT  Standard 

NA  to  CFR. 

*  The  NOI  wag  issued  (55  FR  31199)  to  provide 
advance  notice  to  the  public  of  the  proposed  refined 
functionality  and  associated  implementing 
technology  of  ATFI.  Federal  Register  notices  on  this 
general  subject  previously  appeared  on  December 
22. 1987  (52  FR  48S04):  June  13. 1988  (53  FR  22048); 
and,  December  29, 1988  (53  FR  S27SS]. 


Accordingly,  this  Notice  of  Proposed 
Rulemaking  is  now  being  issued  for 
public  comment.  Phased  participation  by 
filers  in  the  full-implementation 
schedule  will  be  decided  by  separate 
Commission  action  to  allow  needed 
flexibility  and  to  avoid  the  placement  of 
anachronistic  material  in  the  CFR. 
Electronic  filers  will  use  the  new  part; 


those  temporarily  exempt  from    ^ 
electronic  filing  will  continue  to  use  the 
applicable  old  part(8),  i.e..  parts  515,  520. 
550.  580  and  581.  Eventually,  the  old 
parts  will  be  repealed,  leaving  the  one 
new  part  514. 

II.  Section  by  Section  Analysis 

In  order  to  implement  ATFI.  the 
Commission  is  proposing  to  establish  a 
new  CFR  part  514.  "Tariffs  and  Service 
Contracts."  to  regulate  the  format,  filing 
and  retrieval  of  tariffs  in  both  the 
foreign  and  domestic  offshore 
commerce.  Accordingly,  the  new  part 
will  eventually  absorb  the  provisions  of 
current:  part  515 — Filing  of  Tariffs  by 
Marine  "Terminal  Operators;  part  520 — 
Filing  of  Tariffs  by  Terminal  Barge 
Operators  in  Pacific  Slope  States:  part 
550 — Publishing,  Filing  and  Posting  of 
Tariffs  in  Domestic  Offshore  Commerce, 
part  580 — Publishing  and  Filing  of 
Tariffs  by  Common  Carriers  in  the 
Foreign  Commerce  of  the  United  Stales, 
and  part  581 — Service  Contracts. 

While  much  of  it  is  new  because  it 
involves  ATFI,  this  proposed  rule 
incorporates  all  regulatory  provisions 
from  the  five  old  parts  that  would  not  be 
obsolete  under  ATFI  or  otherwise.  This 
involves  combining  provisions 
applicable  to  both  domestic  and  foreign 
commerce  or  making  the  provision  in 
one  old  part  apply  to  the  entire  new 
part,  if  similar  in  substance,  and  setting 
forth  separately  both  provisions,  where 
different.  Accordingly,  style  changes  are 
necessary  to  combine  similar  provisions 
from  the  old  parts.  For  source  and 
language  questions,  a  Derivation  Table 
has  been  provided. 

Organizationally,  the  proposed  rule 
changes  the  structures  of  the  old  rules 
for  logical  positioning  of  shorter  sections 
which  self  contain  provisions  relating  to 
the  same  subject.  Terminology  changes 
are  also  made  to  achieve  clarity, 
accuracy,  current  usage  and  legal 
precision,  while  omitting  surplus, 
unnecessary  and  executed  provisions. 

To  a  large  extent,  the  regulatory 
provisions  contained  in  the  proposed 
rule  are  structured  in  conformity  with 
ATFI  user-manual  indexes,  e.g.,  by  ATFI 
elements,  such  as  organization  and  tariff 
records,  TLIs,  etc.  Moreover,  where  they 
would  facilitate  understanding  and 
compliance,  simulated  ATFI  screens  are 
included  in  the  rule,  itself,  with 
regulatory  provisions  keyed  to  the 
screen  fields,  which  must  be  entered 
properly  and  accurately  in  order  for 
filed  data  not  to  be  rejected. 

In  addition  to  the  basic  regulatory 
provisions,  user  charges  are  also 
provided  for  various  services.  These  are 
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provided  in  i  514.21  and  are  discussed 
in  the  analysis  ther  eof. 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

Subpart  A — Genert  I  Provisions 


Section  514.1 — Scope 
Requirements  and 

The  provisions  o 
intended  to  track  s^ilar  sections  in  the 
five  old  parts.  To  a  Idress  the  electronic 
functionality  of  AT  ^I,  new  provisions  at 


Purpose, 
'enaities 

this  section  are 


paragraphs  (a)(5),  ( 


})(3).  and  {cM4)  set 


forth  scope,  purpos  •  and  general 
rrquirements,  respe  Avely.  Paragraph 


(c)(3)(ii)  adapts  for 
exemption  for  term 


ATFI  the  form 

nal  barge  operators 


in  PaciBc  Slope  Sta  tes.  The  procedures 
for  submitting  anti-  'ebating 
certifications,  as  wi  ill  as  the  modified 
tariff  cancelation  provisions  for  non- 
compliance, are  de^ribed  in  paragraph 
(c)(l)(iii)  and  paragraph  (d)(3)  provides 
for  notification  of  ri  !Jections  by 
electronic  mail,  as  ( ipposed  to  the 
practice  under  the  <  urrent  paper  system. 

Section  514.2 — Defi  litions 

AH  definitions  nc  w  contained  in  the 
current  old  parts  ar ;  contained  in  this 
section,  at  least  by  :ros8  reference.  The 
categories  of  the  va  rious  definitions  are 
as  follows: 

Substantially  the  same  as  the  original, 
but  some  are  combi  ned  and 
restructured:  1916  a  nd  1984  Acts; 
Checking;  Co-Loadi  ng;  Commission: 
Common  carrier  O  tnference;  Contract 
party;  Controlled  c;  irrien  Dockage; 
Domestic  offshore  <  arrier.  Equipment 
interchange  agreen'ent;  Essential  Terms 
and  Publication;  Fils  or  filing  of  service 
contracts;  Forest  products;  Free  time; 
General  decrease  a  id  increase; 
Geographic  area;  H  andling;  Joint  rates; 
Loading  and  Unloa  ling;  Local  Rates; 
Loyalty  contract;  N  b^OCC;  Ocean 
common  carrier  0<  ean  freight 
forwarder;  Open  ra  le;  Person;  Point  of 
rest;  Port  range;  Poi  t  terminal  facilities; 
Practices;  Proportic  nal  rates;  Rules  (in  a 
tariff);  Service  cont  "act  and  Records; 
Shippers'  associatidn;  Statement  of 
essential  terms;  Submit;  Tariff 
amendments;  Tarif  of  general 
applicability:  Term  nal  services  and 
Storage:  Through  ir  termodal 
transportation;  ThDugh  rate  (2 
definitions);  Throuj  h  route;  Through 
transportation;  Tim  e/volume  rate; 
Transshipment;  Usi  ige;  Wharfage  and 
Wharf  Demurrage. 

New  definitions  I  or  ATFI  arc: 
Assessorial  and  CY  arge;  Asscssorial 
calculation;  Availa  lility;  Batch  filing 
and  Guide;  Bill  of  hiding;  Combination 
rate;  Commodity  description  and  Index; 


Commodity  description  number 
Conformity  checks;  consignee;  Data 
element  dictionary;  Destination  scope; 
Domestic  offshore  tariff;  Edit  checks; 
Effective  and  Expiration  dates;  Filing 
date;  FMC  examiner  General  reference 
tariff;  Governing  tariff;  Harmonized 
Code  and  System;  In-bulk  batch  filing; 
Inland  point;  Inland  rate  and  Table; 
Interactive  filing/retrieval;  Intermodal 
transportation;  Location  group;  On-line 
batch  filing;  Organization  name  and 
Record;  Organization  S«>pe;  Owner  (of 
tariff  material);  Page-based  tariff; 
Publisher,  Rate;  Retrieval;  Scope; 
Special  case  number;  Special 
permission;  Specimen  bill  of  lading; 
Syntax  check;  Tape  batch  filing;  Tariff 
record;  Tariff  Rules;  Termination  date; 
Thru  date;  TLI;  Trade  name;  Traditional 
tariff;  Transaction  set;  Validity  check; 
Via  ports. 

Definitions  modified  for  ATFI: 
Commodity  rates;  File  or  filing;  Open  for 
public  inspection;  Post,  posted,  posting; 
Tariff  matter. 

Definitions  whose  applications  are 
expanded:  Amendment;  Bulk  cargo; 
Container;  Heavy  lift;  Open  for  pubHc 
inspection;  Port;  Project  rates;  Round 
trip  excursion  voyage;  Shipment; 
Shipper  Substituted  service;  Tariff; 
Tariff  filing;  Tariff  matter. 

Definitions  which  are  new  for 
restructured  organization:  Domestic 
offshore  commerce;  Foreign  commerce; 
Freight  forwarder;  Port. 

Section  514.3 — Exemptions  and 
Exclusions 

The  exemptions  contained  in  S  514.3 
are  taken  from  the  old  sections  and 
adapted  to  the  reorganization  without 
change  in  substance,  with  the  exception 
of  paragraph  {b)(4)  which,  in  order  to 
make  the  transition  to  an  electronic 
system,  modifies  the  conditions  for  the 
limited  exemption  for  military  cargo  in 
foreign  commerce,  and  paragraph  (e), 
which  cross-references  to  the  temporary 
exemption  from  electronic  filing  under 
§  514.8(a). 

Section  514.4 — Content,  Filing  and 
Cancelation  of  Tariff  Material;  General 

The  provisions  in  this  part  are 
primarily  those  of  the  old  parts, 
combined,  restructured  and  expanded  in 
scope,  as  well  as  modified  for  ATFI 
terminology,  where  indicated  in  the 
Derivation  Table,  with  the  following 
exceptions.  Paragraph  (b)(1)  prohibits 
foreign  language  tariffs,  but  allows 
certain  items  to  be  expressed  in  foreign 
languages  under  certain  conditions. 
Paragraph  (c)(1)  is  new,  tracking 
sections  9(aHc)  of  the  1984  Act  on 
Controlled  Carriers.  Paragraph  (dHl) 


cross-references  to  §  514.8(f)  for 
procedures  to  obtam  a  USERID  and 
password  for  filing/editing  authority. 
Paragraph  (d)(6)  provides  an  ATFI 
procedural  equivalent  for  tariff 
adoption,  as  further  explained  in  section 
9  of  the  First  and  Third  Interim  Reports. 
The  new  procedure  will  accommodate 
linking  the  tariff  to  the  existing  or  newly 
established  organization  record  (see 
§514.11(a))  of  the  succeeding  firm,  thus 
providing  for  historical  continuity  of 
historical  records  for  all  successions. 

Sections  514.5  and  514.6 — [Reserved) 

Subpart  B — Service  Contracts 

Section  514.7 — Service  Contracts  in 
Foreign  Commerce 

As  explained  in  section  14  of  the  First 
and  Third  Interim  Reports,  service 
contracts  will  be  filed  in  paper  form 
within  10  days  of  the  electronic  filing  of 
their  essential  terms.  This  technological 
development  results  in  the  bifurcation  of 
old  part  581  into  new  iS  514.7  and 
514.17,  and,  for  service  contracts,  is 
implemented  in  paragraphs  5(a)  and 
5(g)(1)  of  §  514.7.  The  receipt  of  the  two 
related  filings  at  different  times  also 
dictates  adjustment  of  time  frames  in 
paragraphs  {j)(l)  and  (k)(l).  Paragraph 
(e)  contains  recently  approved  language 
changes  from  Docket  No.  91-1,  Bonding 
of  Non- Vessel-Opera  ting  Common 
Carriers.  New  ATFI  terminology  (e.g.. 
"Tariff  #")  is  used  in  paragraph  (h)(1). 
where  electronic  ATFI  terms  must  be 
used  in  the  paper  service  contracts.  To 
the  extent  feasible,  paragraph 
{h)(2)(i)(A)  urges  parties  to  use  a 
common  format  for  the  two  filings,  as 
discussed  in  section  14(b)  of  the  First 
Interim  Report.  Paragraph  (k)(2)(i) 
continues  the  procedure  for  correcting 
essential  terms,  but  prescribes  the  use  of 
special  case  numbers,  as  described  in 
section  11  of  the  First  Interim  Report. 
Otherwise,  old  part  581  has  been 
substantially  restructured  for  clarity  and 
logical  placement  of  material. 

Subpart  C — Form,  Content  and  Use  of 
Tariff  Data 

Section  514.8 — Electronic  Filing 

In  paragraph  (a)  of  i  514.8,  the 
procedure  for  obtaining  a  temporary 
exemption  from  electronic  filing 
requirement  is  proposed  to  be  the  same 
as  for  a  petition  for  any  exemption  from 
the  requirements  of  the  shipping  statutes 
or  regulations.  Hiis  approach  is  the 
result  of  comments  to  section  18  of  the 
First  and  Third  Interim  Reports. 

Paragraphs  (b)  through  (d)  list  the 
instruction  guides  available  to  users, 
and  describe  the  three  basic  types  of 
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electronic  filing,  as  well  as  format 
requirements.  Paragraph  (d)  proposes  to 
incorporate  by  reference  the  "Batch 
Filing  Guide,"  including  the  transaction 
sets,  and  contains  procedures  for 
requesting  additions  to  the  data 
dictionary  and  reference  tables.  The 
Commission  made  substantial  e^orts 
during  the  ATFI  system  design  and 
prototype  use  to  include  sufficient  terms 
and  data  elements  to  allow  shipments  to 
be  properly  and  adequately  described 
using  ATFI  terms,  which  are  identical  or 
similar  to  terms  which  have  historically 
been  used  to  describe  ocean  freight 
rates  and  charges.  However,  the  need 
for  additional  data  elements  or 
reference  table  additions  for  existing 
data  elements  will  be  encountered, 
especially  when  new  technology  is 
introduced  in  the  shipping  industry. 

As  discussed  in  section  22  of  the  First 
and  Third  Interim  Reports,  paragraph  (e) 
describes  the  ATFI  basic  equipment 
requirements,  i.e.,  a  modem,  and  either  a 
VT-100-type  terminal  or  a  personal 
computer  with  VT-100-emulation 
software.  In  a  large  number  of  instances, 
the  PC  will  already  be  an  ATFI  user 
asset,  and  in  many  cases,  the  ATFI  user 
will  also  already  own  a  modem  and/or 
VT-100  emulation  software,  reducing  or 
eliminating  the  need  for  acquisitions  to 
gain  access  to  ATFI  over  a  standard 
voice  telecommunications  network. 

Paragraphs  (f)  through  (h)  of  {514.8  set 
forth  procedures  for  obtaining  USERID 
and  password,  connecting  to  ATFI.  and 
selecting  particular  objects  from  several 
menus,  for  the  purpose  of  adding  or 
editing  tariff  material. 

Paragraph  (j)  contains  the  anti-rebate 
tariff  notice  to  be  displayed  at  logon,  as 
explained  in  section  13  of  the  First  and 
Third  Interim  Reports. 

To  implement  a  fully  electronic 
system,  a  partial  exemption  from  the 
existing  requirements  for  carriers  and 
conferences  to  furnish  paper  copies  of 
tariff  material  to  subscribers  and  other 
members  of  the  public  will  be  desirable. 
Proposed  paragraph  (k)(l)  will  allow 
tariff  owners  to  make  available  to  the 
public  tariff  material  in  either  paper  or 
electronic  format,  but  otherwise  tracks 
the  policies  of  existing  regulations. 
Pursuant  to  section  35  of  the  Shipping 
Act,  1916,  46  U.S.C.  app.  833a,  and 
section  16  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1715,  the  Commission  Rnda 
that  this  partial  exemption  will  not 
substantially  impair  effective  regulation 
by  the  Commission,  be  unjustly 
discriminatory,  result  in  a  substantial 
reduction  in  competition,  or  be 
detrimental  to  commerce. 

Because  of  possible  variance  between 
paper  and  electronic  versions, 
paragraph  (k)(l](v)  provides  that  the 


tariff  residing  in  the  ATFI  database  is 
the  official  version. 

Paragraph  (k)(2]  implements  the 
Commission's  decision  in  section  19  of 
the  First  and  Third  Interim  Reports  not 
to  provide  paper  copies  of  tariff  material 
except  in  certain  limited  situations,  such 
as  for  Commission  certification  of  a 
tariff  to  a  court  at  the  request  of  a  party 
to  the  court  case. 

As  explained  in  the  Second  Interim 
Report  as  well  as  in  section  17  of  the 
First  and  Third  Interim  Reports, 
paragraph  (1)  reiterates  the 
Conmiission's  decision  not  to  furnish 
batch  niing  software  in  competition  with 
private-sector  third-party  vendors.  The 
certification  procedures  for  such 
commercially  developed  software  are 
also  set  forth. 

Paragraph  (m)  provides  a  brief 
explanation  of  the  screens  used  for 
illustration  in  the  part,  as  well  as  of  the 
actual  ATFI  screens  used  for  filing  and 
retrieval. 

Paragraph  (n]  describes  the  types  of 
ATFI's  electronic  conformity  (edit) 
checks  to  which  all  proposed  filings 
must  conform  or  be  rejected.  The 
Commission's  tariff  examiners  and 
supervisors  will  further  scrutinize 
certain  flagged  tariff  items  which    ' 
survive  the  conformity  checks  for  more 
subtle  types  of  material  that  requires 
rejection  under  the  shipping  statutes  and 
the  Commission's  rules. 

Section  514.21  provides  for  user  fees 
for  various  services  described  in  9  514.8. 

Section  514.9 — ^Filing/Amendment 
Codes  and  Required  Notice  Periods 

This  section  sets  forth  both  the 
required  notice  periods  for  effectiveness 
of  various  tariff  materials,  as  well  as  the 
required  codes  or  symbols  that  must  be 
entered  by  the  filer  for  such  materials. 
Symbols  from  parts  550  and  580  are 
carried  forward,  except  for  "N" 
(reissued  matter)  and  new  symbols  "G, " 
"M, "  "P. "  "S. "  "T. "  and  "X"  are  added. 

As  discussed  in  section  5  of  the  First 
and  Third  Interim  Reports,  paragraph 
(b)(16](ii)  provides  for  addition  of  a  port 
or  point  effective  upon  filing,  but 
prohibits  the  symbol  "P"  from  being 
used  for  a  deletion.  Paragraph  (b)(19) 
sets  forth  the  requirements  for  use  of  the 
special  case  symbol  (  "S"\  and  numbers, 
including  the  requirement  for  the  filer  to 
put  its  tariff  in  order  after  a  rejection  or 
overturning  a  rejection,  as  explained  in 
section  11  of  the  First  and  Third  Interim 
Reports. 

Paragraph  (c)  addresses  multiple 
amendments  received  on  the  same  date, 
while  paragraph  (d)  explains  the  extent 
to  which  "supplements"  may  be  used  in 
the  new  electronic  system,  as  explained 


in  sections  10  and  B,  respectively,  of  the 
First  and  Third  Interim  Reports. 

Section  514.10 — Other  Items  Used 
Throughout  ATFI. 

This  section  sets  forth  functions  or 
items  used  throughout  ATFI  other  than 
the  Filing/Amendment  Codes  described 
in  the  previous  section.  Paragraph  (a) 
carries  forward  from  current  rules  the 
concepts  of  filing,  effective  and 
expiration  dates,  but  adds  the  new 
concepts  and  functions  of  "Thru  dates," 
"Access  dates."  "History."  "-Rev."  and 
"-(-Rev"  to  facilitate  electronic  filing  and 
retrieval. 

Paragraph  (b)  implements  the 
Commission's  decision  in  sections  2  and 
3  of  the  First  and  Third  Interim  Reports 
to  validate  place  names  from  ATFI 
glossaries,  but  to  allow  creation  of 
groups  to  obviate  the  need  for  entering 
certain  lists  of  points  or  places  for  every 
TU. 

Section  6  of  the  First  and  Third 
Interim  Reports  raised  the  possibility  of 
requiring  rates  to  be  expressed  in  U.S. 
dollars  only,  but,  based  upon  the 
comments  received,  decided  to  permit 
rates,  and  especially  local  charges,  to  be 
in  the  local  foreign  currency.  Paragraph 
(c)  provides  for  foreign  currencies,  the 
conversion  rates  for  which  will  be  listed 
in  ATFI  and  updated  periodically.  The 
conversion  rates  will  not  be  official.  i.e.. 
for  booking  or  billing  purposes,  but  may 
be  used  for  comparison. 

Paragraph  (d)  prescribes  and  briefly 
describes  the  algorithms  to  be  used  for 
calculating  assessorial  charges  to  be 
added  to  ^e  commodity  description.  TU 
or  Tariff  Rule,  as  discussed  in  section  IS 
of  the  First  and  Third  Interim  Reports.  If 
properly  utilized,  as  set  forth  in  the 
"Batch  Filing  Guide."  these  charges  will 
be  clear  and  understandable  to  the 
retriever,  and  there  is  no  need  for  a 
separate  rule  to  prevent  "the  burying  of 
rates."  e.g.,  within  a  Tariff  Rule.  After 
separate  calculation  of  all  assessorials 
potentially  applicable  to  a  shipment  the 
retriever  may  also  use  the  bottom  line 
calculation  functionality  to  arrive  at  the 
total  cost  of  his  or  her  shipment  as 
discussed  in  section  15  of  the  Third 
Interim  Report  If  this  is  done  before 
shipment  however,  there  may  be  some 
condition  (subsequent)  values  not 
known  to  the  retriever. 

Section  514.11 — Organization  and  Tariff 
Records:  Tariff  Scope 

ATFI's  organization  and  tariff  records 
contain,  in  different  sometimes  coded 
format  most  of  the  information 
currently  found  on  Title  Pages  in  the 
traditional  paper-based  system.  For 
organization  records  and  tariff  records. 
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it  is  expected  that  <  ifferent  passwords 
will  be  used;  proba  )ly  only  one  for  the 
organization  recorc ,  while  possibly 
many  for  different  I  ariffs  or  even  parts 
of  tariffs  of  the  sarr  e  parent 
organization.  Parag  raphs  (b)(8]  and 
(b)(7)  provide  for  ei  itering  default  values 
for  weight  and  voiu  me  units,  as  well  as 
for  cxurency,  to  be  i  ised  throughout  the 
entire  tariff  unless  ipecifically  noted. 
This  feature  should  conserve  fihng  time. 


Paragraph  (b)(8)(ii) 
based  ^fVOCCs  to 


requires  foreign- 
ist  the  name  and 


Due  to  the  electn  i 
ATFl  and  its  basic 
of  governing  tariffs 
current  regulations 
the  new  system  as 
will  be  handled  dif 


address  of  a  U.S.  a{  ent  for  service  in  the 
first  address  field  o  "  a  Tariff  Record. 
Paragraph  (b)(10)  a  idresses  tariff  scope 
(origin  and  deslina  ion),  and  how  these 
items  affect  througli  rates  and  "between 
tariffs,"  as  discussc  d  in  section  7  of  the 
First  and  Third  Inte  rim  Reports. 

Section  514.12 — Gof/eming  and  General 
Reference  Tariffs 


nic  functionality  of 
design,  certain  types 
provided  for  by  the 
will  not  be  used  in 
»oveming  tariffs,  but 
erently.  Thus,  ATFl 


IMI 


features,  such  as  the  Harmonized  Code 
approach,  inland  rate  tables,  commodity 
description  record  tnd  TLI  notes,  will 
obviate  the  need  for  and  supersede 
commodity  and  freight  classification 
governing  tariffs.  Otherwise,  the 
proposed  rule  retains  existing  provisions 
for  governing  and  oenerai  reference 
tarilTs,  but  adapts  qiem  for  ATFL  to  the 
extent  possible.  Gajveming  tariffs,  such 
as  Rules  Tariffs  (aild  assessorials 
contained  therein),  must  be 
electronically  filed  land  linked  to  the 
governed  tariff.  General  reference 
tariffs,  such  as  Equipment  Interchange 
Tariffs  (writh  paper  format  prescribed), 
may  continae  to  bej  on  file  (and 
submitted)  in  paper  form,  as  discussed 
in  section  16  of  the  jFirst  and  Third 
Interim  Reports.  Additional  provisions 
in  the  proposed  rule  require  the  filer  to 
be  careful  in  makii  g  governing  tariff 
items  applicable  tola  TU  to  avoid 
electronic  conflicts!  with  items  in  the 
governed  tari/f. 

Section  514.13 — Cc  mmodities  and  Tariff 
Line  Items  ("TUs" 

Just  as  the  comm  odity  rate  is  the  heart 
of  the  paper  tariff,  ihe  conunodity 
(description  and  code)  and  associated 
tariff  line  item(s)  a  "e  the  nucleus  of  the 
electronic  ATFl  sy  item.  The  shipper  is 
entitled  to  know  n<  tt  only  the  exact  rate 
and  all  assessorial  charges  for  the 
intended  shipment  (and  billing),  but  also 
the  exact  commodity  to  which  the  rate 
applies.  The  Commission's  dockets  of 
tariff  adjudication  proceedings 


(especially  informal  dockets)  are  replete 
with  controversies  over  the  commodity 
covered  by  a  tariff  rate,  usually 
involving  claims  that  the  shipment  was 
of  a  tariffed  commodity  other  than  the 
one  appearing  on  the  bill  of  lading  or 
invoice.  To  minimize  disputes  between 
shipper  and  carrier  on  commodity 
descriptions,  §  514.13(a)  will  provide 
needed  standardization  by  the  required 
use  of  the  Harmonized  System  (for  both 
description  and  related  coding),  to  the 
extent  possible  for  the  almost  infinite 
types  of  commodities  in  the  shipping 
business.  Section  514.13(a)  provides  for 
a  modified  use  of  the  Harmonized 
System,  as  further  discussed  In  section  1 
of  the  Third  Interim  Report.  Any 
comments  requested  in  the  Third  Interim 
Report  on  the  Commission's  revised 
approach  will  be  considered  by  the 
Commission  in  the  finalization  of  this 
proposed  rule. 

Paragraph  (b)  on  TUs  contains  a 
simulated  screen  which  provides  an 
outline  of  the  more  important  subjects 
addressed  in  the  text,  which  will  also  be 
a  composite  mini-review  of  the  manner 
in  which  items,  described  in  S  S  514.9 
through  514.11  of  the  proposed  rule. 
interact,  when  collected  and  applied  to 
the  tariff  line  item.  Other  items 
displayed  and  explained  through 
examples  are  codes  contained  in  the 
Data  Element  Dictionary's  valid 
reference  tables,  such  as  codes  on 
service,  rate  basis,  packaging,  and 
stowage,  as  well  as  on  container  size, 
type  and  temperature. 

Paragraph  (c)  provides  a  very 
simplified  example,  with  illustrative 
partial  screen,  of  a  "bottom-line"  rate 
calculation,  which,  while  tedious  to  get 
used  to,  should  substantially  facilitate 
retrieval  of  the  costs  of  shipments,  both 
future  (for  booking]  and  past  (for  rating 
of  a  bill  of  lading). 

While  much  of  S  514.13  is  new  in 
order  to  reflect  the  electronic  approach 
to  commodity  rates,  the  paragraphs  of 
§  514.13  adapt  to  the  ATFl  system 
current  regulations  which  require  clarity 
and  accuracy  ((a)(2)(i),  (b)(1).  (b){13)  and 
(b)(17));  and  which  address:  mixed 
shipments  ((a)(3)(iii));  project  rates 
((a)(3)(iv));  commodity  index  ((a)(4)); 
time/volume,  open  and  independent- 
action  rates  ((b)(19));  special  or 
emergency  rates  ((b)(10));  and  rate 
bases,  such  as  ad  valorem  and  wei^X/ 
measure,  and  how  they  apply  to  green 
salted  hides  in  foreign  commerce  and 
automobiles  in  domestic  offshore 
commerce  ((b)(17). 


Section  514.14 — Intermodal  and 
Transshipment  Services;  Inland  Rate 
Tables 

Due  to  similarity  of  subject  and 
requirements,  S  514.14  accumulates 
various  current  provisions  regarding 
intermodal  transportation  (including 
through  transportation)  and 
transshipment  services.  An  ATFl  inland 
rate  table  for  use  only  for  intermodal 
transportation  using  "combination 
rates,"  which  are  added  to  TUs  (  vis-a- 
vis "through  rates"  included  in  the  basic 
TLI),  is  shown  and  briefly  explained. 

Section  514.15— Tariff  Rules 

Under  the  electronic  system,  every 
item  required  to  be  filed  in  a  tariff  must 
be  filed  in  a  certain  "object,"  such  as  in 
a  commodity  description  or  TU.  For  all 
such  items  that  do  not  properly  belong 
in  the  other  objects,  the  Tariff  Rule  field 
acts  as  a  catch-all,  not,  however, 
without  precedent  from  current 
regulations.  Thus,  where  ciurent 
regulations  require  information  to  be 
contained  on  a  "Title  Page"  or  in  a 
certain  section  of  the  paper  tariff,  the 
proposed  Tariff  Rule  section  in  the 
electronic  system  is  often  the  intended 
new  repository. 

Like  all  other  sections  of  the  proposed 
rule,  §514.15  is  drafted  to  apply  to  both 
foreign  and  domestic  offshore 
commerce,  as  applicable,  with 
differences  in  substance  retained  from 
the  old  rules. 

The  proposed  section  tracks  the 
numbering  of  current  part  580  and,  to  a 
lesser  extent,  part  550.  As  discussed  in 
sections  14  and  15  of  the  First  and  Third 
Interim  Reports,  standard  numbering  of 
Tariff  Rules  will  continue. 

Proposed  S  514.15  retains  Tariff  Rules 
on:  "Scope."  "Application  of  Rates," 
"Effective  Date"  (now  called  "Rate 
Applicability  Rule"  to  distinguish  the 
subject  from  the  more  common  meaning 
of  "EffecUve  Date"),  "Heavy  Lift." 
"Extra  Length."  "Payment  of  Freight 
Charges."  "Freight  Forwarder 
Compensation."  "Surcharges  and 
Arbitraries."  "Minimum  Quantity 
Rates,"  "Ad  Valorem  Rates," 
"Transshipment"  (adding  "Intermodal 
Services"),  "Co-Loading."  "Open  Rates," 
"Hazardous  Cargo."  "Green  Salted 
Hides."  "Returned  Cargo,"  "Shippers' 
Requests  and  Complaints,"  "Overcharge 
Claims."  "Use  of  Carrier  Equipment."   . 
"Automobile  Rates."  "NVOCCs  in 
Foreign  Commerce,"  "Certification  of 
Shipper  Status"  (including  recently 
approved  language  changes  in  Docket 
No.  91-1,  Bonding  of  Non- Vessel- 
Operating  Common  Carriers),  and  "Bills 
of  Lading,"  the  clauses  of  which  are 
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required  to  be  filed  electronically,  as 
discussed  in  section  12  of  the  First  and 
Third  Interim  Reports. 

New  mandatory  Tariff  Rules  in 
proposed  §514.15  address  "Carrier 
Terminal  Rules  and  Charges,"  'Time/ 
Volume  Rates,"  "Loyalty  Contracts," 
"Definitions,"  "Symbols,"  "Access  to 
Tari^  Information,"  and  "Seasonal 
Discontinuance." 

While  the  Tariff  Rules  are  the 
repository  of  much  miscellaneous  data 
required  to  be  filed,  the  design 
requirements  of  ATFI  still  require 
certain  items  that  may  be  related  to  the 
subjects  of  Tariff  Rules  to  be  entered 
under  other  objects,  such  as  commodity 
descriptions  and  TLIs,  as  described 
elsewhere  in  the  proposed  rule.  For 
similar  reasons,  the  proposed  section 
omits  current  Tariff  Rules,  such  as 
"Container  Description"  (addressed  by 
container  size  and  type  codes  in  the 
TLI],  "Commodities  Unnamed  in  the 
Commodity  List"  and  "Mixed 
Shipments"  (handled  by  the  Harmonized 
Code  provisions);  and  "Project  Rates" 
and  "Proportional  Rates"  (addressed  by 
proposed  regulations  on  commodity 
descriptions,  TLIs,  and  intermodal  rates, 
including  inland  rate  tables.) 

Of  course,  as  before,  if  a  filer  needs  a 
Tariff  Rule  to  supply  new  or  additional 
information  related  to,  but  not  belonging 
in  another  tariff  object,  it  may  use 
paragraph  (c)  of  §514.15  for  Optional 
Tariff  Rules,  if  the  subject  does  not 
belong  in  a  Mandatory  Tariff  Rule  under 
paragraph  (b). 

Where  any  charge  or  similar  item 
(assessorial)  is  contained  in  a  Tariff 
Rule,  it  must  be  set  forth  in  algorithm 
form,  but  algorithm  tables  can  be 
constructed  for  complex  structures  of 
charges. 

The  new,  proposed  approach  should 
facilitate  the  retrieval  of  all  essential 
tariff  data  by  shippers  and,  if  the 
electronic  design  is  properly  followed, 
render  the  phrase  "burying  of  rates  in 
rules"  obsolete  and  archaic. 

Section  514.16— [Reserved] 

Section  514.17 — Essential  Terms  of 
Service  Contracts  in  Foreign  Commerce 

As  restructured  for  the  new 
organization  of  the  part  (see  the  section- 
by-section  analysis  for  §  514.7,  above), 
§  514.17  adapts  regulatory  provisions  of 
old  part  581  for  essential  terms  to  the 
electronic  requirements  of  ATFI.  An 
illustrative  screen  is  provided  to  guide 
the  filer  and  retriever.  As  described  in 
section  14  of  the  First  and  Third  Interim 
Reports,  paragraph  (d)(8)  provides  for 
standard  numbering  of  essential  terms. 


Section  514.18 — Special  Permission 

Section  514.18  combines  the  special 
permission  provisions  of  old  parts  550 
and  580  (including  the  filing  fee 
discussed  under  §  514.21)  so  that  the 
new  section  applies  to  both  domestic 
offshore  and  foreign  commerce.  For  the 
electronic  system,  it  requires  the  use  of 
the  special  case  number  and  symbol,  as 
discussed  in  §  514.9(b)(19),  and  requires 
various  names  and  numbers  to  be  in 
ATFI  format,  e.g.,  tariff  code,  d/b/a.  eta 

Section  514.19 — Suspension  of  Tariff 
Matter 

Section  514.19  adapts  to  the  ATFI 
system  the  current  provisions  for 
suspension  of  tariff  matter  of  domestic 
offshore  carriers  and  controlled  common 
carriers  in  foreign  commerce.  Paragraph 
(c)  also  provides  for  other  suspension 
situations.  Rather  than  require  affected 
carriers  to  file  suspension  supplements, 
as  is  currently  the  practice,  the  proposed 
new  procedures  provide  for  direct 
effectuation  of  the  suspension  in  the 
carrier's  tariff  by  the  Bureau  of  Tariffs, 
Certification  and  Licensing  (BTCL), 
primarily  by  changing  the  thru  date  to 
the  last  day  of  the  suspension  period. 
This  direct  amendment  of  a  tariff  by  the 
Commission,  along  with  similar 
procedures  for  cancelation  under 
§  514.4,  is  considered  the  most  efficient 
of  all  options  and  is  one  of  the  very  few, 
limited  situations  where  a  tariff  can  be 
changed  by  someone  other  than  the  filer. 

Section  514.20— Retrieval 

Retrievers  will  be  required  to  register 
for  a  USERID  and  password  under 
§514.8(f].  As  discussed  in  section  21  of 
the  First  and  Third  Interim  Reports, 
applicable  law  and  Congressional  policy 
dictate  that  retrievers  be  limited  to  one 
tariff  at  a  time  (except  for  governing 
tariffs)  and  that  they  be  logged  off  after 
a  period  of  time  set  by  the  Commission, 
e.g.,  30  minutes.  The  actual  period  may 
vary  from  time  to  time,  depending  on 
experience  with  users.  Filers  accessing 
their  own  tariffs  are  not  subject  to  the 
restrictions. 

Full  database  tapes  will  be  provided 
to  subscribers  on  a  daily,  weekly  or 
monthly  basis,  as  described  in  section 
20  of  the  First  and  Third  Interim  Reports. 
Again,  user  demand  may  eventually 
suggest  refinements  of  procedures  and 
frequency  of  issuance. 

User  charges  are  provided  for  various 
retrieval  services,  as  set  forth  in 
§  514.21. 

Section  514.21— User  Charges. 

The  Independent  Offices 
Appropriations  Act  ("lOAA")  at  31 
U.S.C.  9701  provides  that  "each  service 


or  thing  of  value  provided  by  an  agency 
•**  to  a  person  ***  is  to  be  self- 
sustaining  to  the  extent  possible."  in 
order  to  meet  this  objective,  the  lOAA 
authorizes  the  head  of  each  agency  to 
prescribe  by  regulation  the  charge  for  a 
service  or  thing  of  value  provided  by  the 
agency. 

The  lOAA  also  provides  that  each 
charge  shall  be  fair  and  based  on: 

(A)  The  costs  to  the  Government; 

(B)  The  value  of  the  service  or  thing  to 
the  recipient; 

(C)  Public  policy  or  interest  served; 
and 

(D)  Other  relevant  facts. 
Section  3(a)((l)  of  Office  of 

Management  and  Budget  ("OMB") 
Circular  No.  A-25  (September  23. 1959) 
requires  that  a  reasonable  charge  be 
made  to  recipients  of  a  measurable  unit 
or  amount  of  Government  service  (or 
property)  from  which  they  derive  a 
special  benefit  in  order  that  the 
Government  recover  the  full  cost  of 
rendering  that  service.  A  March  4, 1991, 
Notice  (56  FR  9026)  of  Plans  for  Revision 
of  OMB  Circular  A-130  (50  FR  52730; 
December  12. 1985)  proposes  the 
adoption  of  the  policy  that  user  charges 
for  information  products  be  no  higher 
than  the  cost  to  the  government  of 
disseminating  the  information.  This 
policy  is  consistent  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

The  charges  in  proposed  §514.21  are 
designed  to  comply  with  these  criteria, 
as  follows: 

Retrieval-related  services  for  which 
user  charges  are  proposed  in  §  514.21 
are:  (g)  remote  retrieval  by  modem,  and 
(j)  the  provision  of  full  database  tapes  to 
subscribers-retrievers,  both  of  which  are 
reasonably  related  to  the  projected  cost, 
to  the  extent  cost  can  be  estimated  at 
this  time  before  full  implementation.  The 
Commission  anticipates  early  revision 
of  many  types  of  charges  after  some 
experience  with  both  usage  and  costs. 

In  paragraph  (g),  the  50-cents-per- 
minute  ($30  an  hour)  connect-time 
charge  for  remote  retrieval  (with  the 
caller  paying  his/her  own  phone 
charges)  is  on  the  low  side  of  current 
per-minute  charges  for  access  to  other 
large  commercial  databases  of 
information  which  the  pubUc  finds 
necessary  or  desirable  for  doing 
business.  It  also  approximates  the 
Contractor's  projected  costs,  as 
reflected  in  its  winning  offer,  and  is 
relatively  easy  to  collect  through  a  "900" 
number.  It  is,  therefore,  proposed  for  the 
start-up  of  full-scale  operation. 

However,  any  per-minute  charge  may 
not  accurately  cover  computer 
calculations,  the  direct  costs  of  which 
should  also  be  recovered.  For  example, 
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during  the  same  donnect-time  period,  a 
frequent  and  skilled  retriever  could 
complete  many  njore  operations  (such 
as  calculations  ofl  bottom-line  rates] 
than  an  unskillediretriever  with  a  need 
for  a  lower  volun^  of  information. 

To  arrive  at  a  proper  charge  for 
computer  operatians  ("alternate 
formula"),  commants  are  also  invited  on 
the  inclusion  of  additional  factors  such 
as  central  processing  unit  (CPU) 
workload  (CPU  time  in  seconds),  and' 
number  of  input/autput  (I/O)  commands 
executed  to  retrieve  stored  tariff  data 
&om  disk  for  display.  Based  on  recent 
simulated  retrieval  sessions  without  a 
full  data  base,  a  reasonable  charge 
including  all  necessary  factors  would  be 
$15  an  hour  conne  ct  time;  25  cents  per 
CPU  second;  and  ).4  cents  per  I/O.  For 
one  bottom-line  ri  te  calculation,  this 
would  result  in  a  otal  charge  of  about 
$3.50  under  the  simulated  test,  while 
pure  connect  time  at  $30  an  hour  would 
range  from  $2.50  t )  $5.00. 

After  the  finali:  ation  of  all  details  of 
how  retrievers  wi  1  connect  to  the 
system  and  pay  tl'  e  charges,  and  after 
some  experience  'vith  full  operation,  the 
Commission  may  jropose  the  alternate 
formula.  Until  the  i,  however,  the  50- 
cents-per-minute  i  :harge  appears 
reasonable.  Filers]  entering  ATFI  on  a 
"filer"  USERID  and  password  would  not 
be  subject  to  a  pe:  -minute  charge  for 
accessing  their  o\  vn  tariffs. 

In  paragraph  (j)  the  proposed  cost  of 
the  data-base  tapes  is  based  on  the  cost 
of  the  tape,  itself,  dIus  processing  to 
prepare  them  for  <  istribution.  While 
these  two  factors  :an  be  fairly 
accurately  estima  ed,  the  Commission 
does  not  know  at  ;his  time  the  size  of 
the  database  and  low  many  tapes  it  will 
take  to  handle  the  full  database  or  any 
updates.  Moreove  r.  the  database  will 
grow  over  the  firs  year  of 
implementation,  as  filers  are  phased  in. 
Accordingly,  to  ths  extent  possible  to 
estimate  at  this  time,  the  proposed 
charges  appear  to  be  reasonably  related 
to  cost. 

Similar  to  retrie  vsl\  of  information 
items,  paragraph  A})  provides  a 
proposed  charge  (jf  $15  for  computer 
tape(s)  containing!  the  user  manual  in 
WordPerfect  forimt,  which  can  be 
printed  out  from  tne  user's  own 
terminal.  Since  the  entire  manual  is  over 
500  pages,  the  tape  vehicle  appears  to  be 
the  most  economital  method  of  making 
the  manual  available  and,  compared  to 
even  5  cents  a  page  for  duplication  plus 
postage,  is  an  eminently  reasonable 
charge. 

Paragraphs  (a)-4-Application  for 
exemption;  (d)— Qertification  by 
Commission  Secretary  of  tariff  data;  and 
(h)— Printing  at  th  b  Tariff  Control 
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Center,  are  all  cross-references  to  other 
sections  of  the  chapter  where  the 
charges  have  been  previously  justified 
and  established. 

Paragraph  (f).  Application  for  special 
permission,  is  also  based  on  the  current 
chapter,  i.e.,  §§  550.18(a)(3)  and 
580.15(b).  However,  in  proposed 
S  514.21,  the  filing  fee  is  proposed  to  be 
raised  to  $100  from  the  ^  appearing  in 
the  old  rules,  last  established  in  1982. 
See  Federal  Register  of  July  6. 1982,  47 
FR  2927a  for  predecessor  §§  531.18(a)(3) 
and  536.15(b).  Recipients  of  special 
permission  authority  benefit  by 
obtaining  relief  from  specific  tariff  rules 
which  would  otherwise  prove  to  be 
economically  more  costly  or  time- 
consuming.  Evaluation  of  the 
justification  provided  by  the  applicant 
requires  a  considerable  amount  of 
Commission  staff  effort,  and 
administrative  processing  also  adds  to 
the  costs  of  reviewing  each  application. 
The  Commission  believes  that  the  $100 
proposed  fee,  a  modest  $10  increase 
since  1982,  would  comply  with  the 
lOAA,  help  cover  administrative  costs 
and  not  be  an  undue  burden  on  the 
applicant. 

Paragraph  (c).  Registration  for  User  ID 
and  password,  proposes  a  $100  charge 
for  initial  registration  of  a  firm  as  a  filer 
and/or  retriever.  The  $100  charge  covers 
the  approximate  costs  of  processing  the 
registration,  similar  to  the 
administrative  functions  required  for 
processing  an  application  for  special 
permission  under  paragraph  (f). 
Additionally  however,  the  Commission, 
or  its  contractor,  must  provide  special 
benefits  in  the  form  of  "Help"  telephone 
service  to  users  and  further  processing 
of  changes  or  additions  to  USERID  and 
ensure  that  user  changes  to  passwords 
are  trouble-free.  These  on-going 
services,  unlike  the  one-shot  application 
for  special  permission,  would  appear  to 
justify  the  $100  to  cover  the  costs  of  the 
services. 

Each  firm  registration  entitles  the  firm 
to  one  free  individual  user  password, 
the  processing  and  maintenance  of 
which  is  about  the  same  as  for  the  firm, 
itself.  Where  firms  desire  a  change  or 
multiple  individual  user  passwords, 
however,  the  benefits  of  administration 
of  the  additional  applications  and 
maintenance  are  estimated  to  be  worth, 
on  the  average,  $25  for  each  such 
individual  over  a  long  period  of  time. 

Paragraph  (e)  proposes  a  $200  charge 
for  certification  of  batch  filing  software 
of  firms  which  have  voluminous  data  to 
file  and  maintain.  Such  firms  include 
large  carriers  and  conferences,  as  well 
as  third-party  vendors  of  tariff  filing 
services  for  such  carriers  and 
conferences.  While  not  charging  for 


filing,  itself,  which  can  be  performed 
interactively  without  a  user  charge, 
batch  filing  has  a  greater  risk  of  error, 
because  of  the  higher  volume  and  the 
fact  that  the  edit  checks  are  applied  to 
the  proposed  filings  after  they  have  been 
"finalized"  by  the  filer.  The 
standardized  transaction  sets,  to  which 
the  software  must  comply,  provide  the 
special  benefits  of  ensuring 
minimization  of  errors,  fewer  rejections 
and  more  expeditious  filing — all  of 
which  enhance  the  competitiveness  of 
the  filer.  At  the  same  time,  the  costs  for 
certification  of  such  software  are  more 
than,  for  example,  processing  of 
registration.  The  certifying  contractor 
must  not  only  set  the  appointment  for 
transmission  of  trial  data,  monitor  the 
transmission  and  note  problems,  if  any, 
but  also,  if  not  successful  or  fully 
satisfactory  to  the  filer,  go  through  the 
entire  process  again,  after  the  filer  has 
made  refinements  to  correct  the 
problems.  The  $200  charge  for 
certification  approximates  these  costs  of 
both  labor  and  computer  activity. 

As  noted  previously,  the  user  charges 
in  proposed  §  514.21  would  be 
reexamined  after  experience  during  full 
implementation  and  proposed  for 
change,  in  format  and/or  magnitude,  as 
necessary  or  desirable. 

Section  514.91— OMB  Control  Numbers 
Assigned  Pursuant  to  the  Paperwork 
Reduction  Act — [Reserved] 

The  following  Derivation  Table  shows 
the  source  provisions  for  new  part  514 
from  old  parts  515,  520,  550.  580  and  581. 

Derivation  Table  for  Part  514 

[IR  Sec  =  Third  Interim  Report  and  Section 
Therein] 


New  section 

Old  section 

514.1(a)(1) 

580.0(a). 

514.1(a)(2) 

550.0(a).  first  senterKe. 

514.1(a)(3) 

515.1. 

514.1(a)(4) 

520.1(a). 

514.1(a)(5) 

New— ATFI. 

514.1(b) 

580.0(b),  third  sentence. 

introductory 

paragraph. 

514  1(b)(1)  

515.2,  first  sentence. 

514.1(b)(2) 

550.0(b),  first  sentence. 

514.1(b)(3) 

New— ATFI. 

514.1(c)(1) 

580.0(b).  first  two  sentences; 

581.2. 

514.1(c)(2) 

550.0(a),  second  sentence; 

550.3(a);  550.3(p)(1).  first 

sentence. 

514.1(o)(3)(0 

515.3  without  excepting 

cJaoses;  515.4;  51 5.5.  first 

sentence. 

514.1(c)(3)rN) 

520  1(b);  520.1(c);  520.2; 

modified  (or  ATFI. 

514.1(c)(3)(iiO -.... 

580.5(c)(2)(ii)(8);  modified  for 

ATFI. 

514.1(0(4' 

New-ATFI. 

514.1(d)(1) 

550.3(m):  applicability 

expanded. 
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E)ERivATiON  Table  for  Part  514 — 
Continued 

[IR  S«a  =  ThM  Intarim  Report  and  Sedfon 
TboroJn] 


New  section 

Old  section 

5^A.^am 

550.0(b),  Mcond  sentence; 

550.3(b),  introductory 

paragraph,  first  sentence; 

550.3(l)(1).  first  and  second 

sentences  580.0(c)(1)  first 

sentence;  580.10(d)(1),  first 

sentence;  581.8(a)(1); 

combined  and  restructured. 

514.1(d)«3) 

ModMed  (Of  ATFI;  550.3(l)(1). 

second  sentence: 

5SO.lO(d)(l).  second 

sentence. 

514.1(d)(4) 

5S0.3(I)(2),  first  sentence; 

580.ia[c)(1),  second 

sentence;  applicability 

expanded. 

514.1(d)(5)-<6) 

Hem-AJn 

514.1(e)(1) 

580.0(c)(2)  first  sentence,  first 

clause;  applicability 

expended. 

514.1(eH2) 

515.2,  second  sentence; 

580.0(c)(2),  first  sentence 

(after  first  clause)  and 

second  and  third  sentences. 

5l4.l(e)0) 

550.0(b),  tliird  sentence: 

550.3(b),  second  sentence. 

514.2 - 

Definitions. 

1918  Act 

5S0.2(a). 

1984  Act 

580.2:581.1. 

AwHfhJniofit ...«. 

550.2;  580.10(a),  Introductory 

paragraph;  combined  and 

applicability  expanded. 

Assessoriair 

New-ATR. 

Assessohaf 

charge; 

Assessona/ 

charge 

calculation;  A  TFl; 

Availability 

(period  of); 

Batch  filing; 

"Batch  Filing 

Guide;"  BiU  of 

lading. 

Bulk  cargo - 

Checking 

515.6. 

Co-loading  (.foreign 

5«0.5(d)(14). 

commerce). 

Comljination  rate 

Ne«^-ATFI. 

Commission 

550.2;  581.1. 

Commodity 

New— ATFI. 

description; 

Commodity 

description 

number; 

Commodity  index. 

Commodity  rates 

550.2;  580.2;  modified  for 

ATFI. 

Common  carrier  or 

580.2:  58t.1. 

carrier  and 

conference 

(foreign 

commerce). 

Conformity  checks; 

New— ATR. 

Consignee. 

550.5(b)(e)()(v);  appltcabttiy 
expanded. 

Contract  oartv 

581.1. 

Controlled  common 

580.2. 

earner. 

Data  Element 

New-ATFI.- 

Dictionary: 

Destination 

Scope. 

Dockage 

SI  5.6. 

DemvATiON  Table  for  Part  514— 
Continued 

[IR  Sec.  =  Ttwd  Interim  Report  and  Section 
Tliereinl 


New  section 

Old  section 

Domestic  offshore 

New  (stnxture). 

commerce. 

Domestic  offshore 

550.2. 

earner. 

Domestic  offshore 

New— ATFI. 

tariff;  Edit 

checks;  Effective 

date. 

Equipment 

580.5(d)(21);  style  change. 

interchange 

agreement  and 

tariff. 

Essential  terms 

Style. 

Essential  terms 

581.1. 

publication. 

Expiration  dale 

File  or  filing  (of 

5B1.1. 

sennce 

contracts). 

File  or  filing  (of 

550.2;  modified  lor  ATFI. 

tariff  matter). 

Filing  date;  FMC 

New-ATFI. 

examiner. 

Foreign  commerce... 

New  (stnjcture). 

Forest  product 

580.2. 

Free  time 

515.6;  corrected. 

Freight  forwarder 

Style. 

General  decrease; 

550.2. 

General  increase. 

General  Reference 

New-ATFI. 

Tariff. 

Geographic  area 

581.1. 

Hand»)g _  

515.6. 

Harmonized  Code; 

New— ATR. 

Harmonized 

System. 

Heavy  Uft. 

515.6;  applicabiMy  expanded. 

In-bulk  batch  filing; 

New-ATFL 

Inland  point 

Inland  rate; 

Inland  rate  table: 

Interactive  SUng/ 

retrieval; 

Intermcdal 

Transportation. 

Joint  rates 

550.2:  580.2;  combined. 

Loading  md 

515.6. 

unkMtding. 

Local  rates 

550.2;  580.2;  combir>ed. 

Location  group 

Ham    ATFI. 

Loyalty  contract 

580.Z 

(foreign 

commerce). 

Non-vessel- 

580.2:581.1. 

operating 

commoncamer 

(orNVOCO 

(foreign 

- 

commerce). 

Ocean  common 

560.2;  581.1. 

carrier  (foreign 

Ocean  freight 

580.2;  581.1. 

broken  Ocean 

freight  forwarder 

(foreign 

commerce). 

On-line  batch  filing ... 

New-ATR. 

Open  for  pubkc 

580A  modHied  for  ATFI; 

inspection. 

applicability  expanded. 

Open  rate  (foreign 

580.2. 

corrwnerce). 

Derivation  Table  for  Part  514— 
Continued 

[IR  Sec.  =  Third  imanm  Report  and  Section 
Therein] 


New  section 

Old  section 

Organization  name; 

New-ATFI. 

Organization 

• 

record;  Origin 

tanff  material); 

Page-based  tariff. 

^tSn  9-  <%A0  9-  Sfil  1-  ccM^^^d. 

Point  <^  rest. 

515.6. 

Port. 

550.2;  modified  for  ATFt 

applicability  expanded:  style 

change. 

Port  range 

581.1. 

Port  terminal 

S15A 

facilities. 

Post,  posted, 

550.2;  modified  for  ATFL 

posting  (of  tariff 

matter— domestic 

offshore 

commerce). 

Practices    

Style. 

550.2;  KJpiicabiiity  expanded 

Proportional  rates.... 

550.2;  580.2;  con*xned 

Publisher  (tariff); 

New-ATR. 

Rate;  Retrieval. 

Round  trip 

550.2. 

excursion  voyage. 

Rules  (in  a  tariff); 

New-ATFI. 

Scope 

Service  contract 

581.1. 

Service  contract 

581.1. 

records. 

560.2;  581.1;  applicatoility 

expanded. 

580.2;  581.1;  appNcabdity 

expartded. 

Shippers' 

581.1. 

association 

(foreign 

commerce). 

Special  case 

New-ATFL 

number.  Special 

permission; 

lading. 

Statement  of 

561.1. 

essential  terms. 

Submitor 

561.1. 

submission 

(foreign 

commerce- 

service 

contracts). 

Substifuled  servxe . . 

550.2;  applicabilrty  expanctsd. 

Syntax  check;  Tape 

New-ATR. 

batch  filing. 

Tariff 

modified  lor  ATFI. 
Style. 

Tariff  filina 

580.2;  applicability  expanded 

Tsff^  Mn0  itBfti 

New— ATR. 

(TLI). 

Tariff  matter,  tariff 

550.2;  modHied  «or  ATFI  and 

material,  tariff 

■tnjctura;  apptnbMiy 

publication. 

expended. 

Tariff  ol  general 

581.1. 

applicability 

(foreign 

commerce- 

service 

contracts). 

Tariff  record. 

Hmt   ATR. 

Terminal  servicea  ... 

515.6. 

Terminal  storage.. 

515A 

Termination  date 

661.7(0). 
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Derivation  Ta^le 
C 

(IR  Sec  =  Ttwd 


Co  itinued 


In  erim 
Tlierein] 


New  section 


Through  intermodal 

transportation: 

Through  rate 

idomestK 

offshore 

commerce). 
Through  rate 

{foreign 

commerce). 
Through  route 

i  domestic 

offshore 

commerce). 
Through 

transportation 

I  foreign 

commerce). 

Thru  date 

Time/yrolume  rate 

I  foreign 

commerce). 
TLI;  Tradename: 

Traditional  tariff. 

Transaction  set 

Transshipment 

(domestic 

offshore 

commerce). 

Usage „ 

VaMty  check 

Via  ports 

Wharfage: 

Wharf  demurrage.. 

514.3  IntroductOfy 

paragraph. 
514.3(a)(1) 


514.3(a)(2). 
514  3(a)(3). 
514.3(a)(4).. 


514.3(a)(5).. 
514.3(a)(6).. 
514.3(a)(7).. 
514.3(a)(8).. 


514.3(b)(1)... 


514.3(bM2).. 
514.3(b)(3).. 


514.3(b)(4).. 
514.3(C)(1).. 
514.3(c)(2).. 


514.3(d)(1) 

514.3(d)(2)(i).. 
514.3(dM3)(i).. 
514.3(d)(3)fii).. 
514.3(d)(4H0... 
514.3(e) 

514.4(a) 


514.4(bM1).- 
514.4(bM2)... 


514.4(bM3)(i).. 


510.2. 

K  3.8(aK1). 
5S  )  Z  = 

58 )  8(a)(2). 


Ne  w— ATFI. 
58  1.12. 


Ne  i»— ATFI. 

Ne  M— ATFI. 

55(  1.2. 


51! 


.6. 
NeV-ATR. 
8(b)(2)0i). 


5e( 


580 
550 


580 
580 
580 


550 


FOR  Part  51 4 — 

led 

Repon  arxj  Section 


OW  section 


51!  .6. 

55<  .1(a)  introductory 

f.  vagrapti. 
55<.  1(a)(8);  580.1(c)(8): 

ombtned. 
58(  1(e)(1). 

55C  1(a)(1):  restructured. 
51  f  3  second  clause; 

ri  structured. 
550  1(a)(2);  restructured. 
550  1(a)(3);  restructured. 
Cro  is-referenced. 
51 S  3  last  excepting  clause; 

r«  structured. 
515  3  first  clause;  580.1(a): 

5  11.3(d);  combined  and 

r^stnjctured. 
1(c)(3);  restnjctured. 
1(a)(8);  580.1(c)(7); 

c^mtiined  and  restructured. 
1(d);  modified  fof  ATFI. 
Kb). 
1(c)(1);  580.1(0X2); 

51  0.1(c)(4);  580.1(c)(5); 

51  0.1(c)(6);  restructured. 
550  1(a)(4);  550.1(a)(7). 
5501(b). 
550  1(c). 
550  1(a)(5). 
550  1(d). 
Hem  — ATFI. 

550, 3(0:  580.3(n):  combined 
ar  d  restructured;  modified 
to  ATFI. 

New  -ATR. 

550i(k):  550.6(a)  second 
science;  580.3(c); 
5e  D.6(k)(l);  combined  and 
re  itructured:  applicabiirty 


exMnded. 


I(P)(2);  applicability 
exwnded. 
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Derivation  Table  for  Part  514— 
Continued 

(IR  Sec.  =  Third  Interim  Report  and  Section 
Therein] 


New  section 


514.4(b)(3Mii).. 


Old  section 


514.4(b)(3)(iii) 

514.4(b)(3)(iv)(A).. 


514.4(b)(3)(lv)(B).. 


514.4(b)(3)(v).. 
514.4(CK1) 


514.4(cM2). 

514.4(dH1) 
514.4(d)(2).. 


514.4(d)(3) 

514.4(d)(4)(i)... 
514.4(d)(4)(ii).. 

514.4(d)(4)(iii). 

514.4(d)(5) 

514.4(d)(6) 


514.4(e)(1). 


514.4(e)(2).. 
514.7(a) 


514.7(b).. 
514.7(c).. 
514.7(d).. 
514.7(e).. 
514.7(f)... 


514.7(g).. 


514.7(h).. 


514.7(i)... 
514.7(D... 
514.7(k).. 
514.7(1)... 


514.7(m) 

514.8(a)-(h). 


514.8fi).. 
514.8(j).. 


514.8<k).. 


514.8(1) 

514.8(m)-(n). 


550.3(p)(1)  second  sentence; 

applicability  exparxled. 
515.7. 
5e0.5(g)  introductory 

paragraph;  580.13(b); 

restructured;  applicability 

expanded. 
580.6(k)(2):  applicability 

expanded. 
581.5(a)(2). 
New — t>ased  oii  section  9  of 

the  1984  Act 
580.1(e)(2);  580.1(e)(3): 

modified  for  ATFI. 
New— ATFI. 
550.3(c);  550.17(d); 

restructured;  nxxlified  for 

ATR. 
580.3(b);  modified  for  ATFI. 
580.3(k).  modified  for  ATFI. 
580.3(1);  580.3G);  580.4(e)(3): 

modified  for  ATFI. 
580.10(a)(3)(ii). 
581.4(c);  tiRSec.9). 
550.17  except  (d);  580.15; 

restructured  and  combined: 

modified  for  ATFI. 
550.3(p)(3);  550.12; 

55010(b)(3);  580.11(a)(1): 

restructured;  comt>ined; 

modified  for  ATFI; 

appllcabon  extended. 
581. 4(b)(2)(iii)(B):  modified. 

581.5(a);  restructured  and 

clarified:  nnxJified  for  ATFI. 
581.9. 
581.3(d). 
581.3(e). 
581.11. 
561.6:  restructured  and 

clarified. 
581.3(a)(1);  581.3(a)(3): 

nwdified  for  ATFI;  [IR 

Sec.14]. 
581.4(8):  modified  for  ATFI. 

[IR  Sec.14]. 
[Reserved] 

581.8;  nrwdified  for  ATFI. 
581.7(b);  modified  for  ATFI. 
581.5(b);  581.5(c);  581.7(c): 

combined,  restructured  and 

clarified. 
581.10;  restructured. 

New— ATFI;  [IR  Sees.  18  and 

22]. 
(Reserved] 
580.5(c)(2)(H).  introductory 

paragraph;  modified  for 

ATFI  (IR  Sec.i3]. 
550.3(h);  550.3(o):  580.3(h); 

580.3(m);  580.5(a)(12); 

combined;  restructured; 

modified  for  ATFI;  [IR 

Sec.19]. 
New— ATFI;  [IR  Sec.17]. 
New— ATR. 


New  section 

Old  section 

514.9(a) 

SSO  SfbifSWi)  intriviiinnru 

paragraph,  second 

sentence;  550.5(b)(6)(ii); 

550.10(e),  introductory 

paragraph;  550.10(e)(2); 

580.5(C)(7);  580. 1 0(a)(7)(i). 

introductory  paragraph, 

second  sentence; 

580.10(a)(7)(ii);  modified  for 

ATFI. 

514.9(b)  (general).... 

550.5(b)(6)(i);  580.10(a)(7)(i); 

modified  for  ATFI. 

514.9(b)(1) 

550.10(b).  introductory 

paragraph;  580.10(a)(2); 

580.iO(aM5);  combined  and 

modified  for  ATFI. 

514.9(b)(3) 

550.10(b)(4);  580  10(a)(3)(i), 
introductory  paragraph; 

580.10(a)(4);  combined  and 

modified  for  ATFI. 

514.9(b)(5) 

550.10(e)(2);  550.10(b)(3); 
580.10(a)(5);  combined  and 

modified  for  ATFI. 

514.9(b)(7) 

550.10(c);  NEW  SYMBOL 
550.3(f);  550.10(b);  580.3(n): 
580.10(a)(2);  combined  and 

514.9(bH9) 

modified  for  ATFI. 

514.9(b)(11) 

580. 10(a)(3),  beginning  with 
exception  clause. 

514.9(b)(13).._ 

580.1(d);  modified  (or  ATFI; 

NEW  SYMBOL 

514.9(b)(16)(l) 

550.10(b)(1);  550.10(b)(6): 

modified  for  ATFI. 

514.9(b)(16)(ii) 

580.8(b);  modified  for  ATFI. 

514.9(b)(18)(i) 

550.10(b),  introductory 
paragraph;  modified  for 

ATFI  [IR  Sec.5]. 

514.9(b)(18)(ii) 

580.10(a)(3)(i);  modified  for 

ATFI. 

S14.9(b)(19) 

550.10(f);  580.10(a)(11): 
modified  for  ATFI;  NEW 

SYMBOL:  [IRSec.11]. 

514.9(bM20) 

550.10(b)(5)(i);  580.9(b); 
modified  tor  ATFI;  NEW 

SYMBOL 

514.9(b)(24)(i) 

580.1(e)(1)(Hi)-(v);  modified  for 
ATFI;  NEW  SYMBOL 

514.9(b)(24)(ii) 

Cross-reference;  NEW 

SYMBOL 

514.9(c) 

I4ew— ATFI  [IR  Sec  10] 

514.9(d) 

New— ATFI  [IR  Sec  8] 

514.10(a)(1H2) 

New— ATFI. 

514.10(a)(3) 

550.4(g);  550.5(a)(9)(i): 
580.5(a)(8);  Modified  for 

ATFI. 

514.10(a)(4) 

550.9(a)(9)(ii);  550.5(a)(10): 
Modified  for  ATFI. 

514.10(a)(5) 

t^aw— ATFI 

514.10(b) 

New— ATFI;  (IR  Secs.2-3]. 
New-ATFI;  [IR  Sec.6). 

514.10(c) 

514.10(d) 

550.6(i):  550.6(i);  580.6(e): 
Modified  for  ATFI;  [IR 

^ 

Sec.15]. 
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New  section 

Old  lection 

514.11 

550.4(f);  550  5(a)(1); 

550.5(a)(2);  5a0.5(aK3): 

550.5(a)(5);  550.5(a)(10); 

550.5(b)(1);  550.5(b)(2); 

550.5(b)(3);  550.5(b)(4): 

580.5(a)(1):  580.5(a)(2): 

580.5(a)(3);  580.5(a)(4); 

580.5(a)(9);  580.5(a)(11); 

580.5(c)(2)(i);  580.5(c)(3): 

580.5(c)(4);  580.5(d)(24)(li). 

first  sentefKe;  combined 

and  restructured;  modified 

for  ATFI;  tIR  Secs.2,3,7J. 

514.12.-. 

550.5(a)(8);  550.5(b)(7); 

550.14(a):  550.14(b); 

550.14(c):  550.20; 

580.5(a)(7):  580.5(c)(8): 

580.5(gMl);  580.5(g)(4)(i)- 

00;  580.5(g)(5);  580.13; 

580.17;  581.4(b)(1)(H); 

581 .4(b)(2)(n);  combined 

ar)d  restructured;  modified 

for  ATFI;  [IRSec.16]. 

514.13 

foMowirig,  which  are  all 

restHKtured  and  combined. 

and  modified  for  ATFI:  [IR 

Sec8.1,7]. 

514.13(a)(2)(i)(B) 

580.6(h) 

514.13(a)(2)(l)(D) 

550.6(j):  applicability 

broaderted. 

514.13(a)(3)(iiO 

550.6(l()(l):  applicability 

broadened. 

514.13(a)(3)0v) 

550.6(m):  580  6(n)(2). 

514.13(a)(3)(v).. 

580.6(i):  applicability 

broadened. 

614.13(aM4) 

650.5(b)(5);  550.6(g).  second 

sentence;  580.5(c)(6).     . 

except  third  and  tourtti 

sentences;  580.6(b).  second 

• 

sentence. 

S14.13(b)(1)(n 

550.6(a);  580  6(b),  first 

sentence:  580.6(k)(l). 

514.13(b)(5H6) 

550.6(g),  second  sentence; 

580.6(b),  third  sentence. 

S14.130))(10) 

580.6(n). 

514.13(b)(17)(n 

Except  liability  clause: 

550.5(b)(8)(xi):  580.5(d)(12). 

614.13(b)(17)(iii) 

580.5(d)(17). 

514.13(b)(17)(iv)(A).. 

550.6(e). 

514.13(b)(17)(iv)(B).. 

550.5(b)(8)(xiv),  except 

manufacturer's  models. 

514.13(b)(18) _ 

550.6(b);  580.6(a). 

514.13(b)(19)(i) 

580.12(a):  5e0.12(b)(1)-<3). 

514.13(b)(19)(ii) 

580.6(1):  580.6(m). 

514.13(b)(22) 

550.6(c):  550.6(d):  580.6(c); 

580.6(d). 

514.13(c) 

New— ATFI. 

514.14(a) 

614.14(b). 

580.3(0):  modified  for  ATFI. 

introductory 

paragraph. 

514.14fb)(1) 

580.5(d)(13)(i):  580.8(b). 

Introductory  paragraph; 

modified  for  ATFI. 

514.14(b)(2) 

550.8(a)(2):  580.5(d)(13)(iO; 

580.8(b)(2);  modified  for 

ATFI. 

514.14(b)(3) 

550.8(a)(1);  580.8(c):  modified 

for  ATFI. 

514.14(b)(4) 

550.8(aH3);  580.5(d)(l3)(in; 

580.8(b)(1):  modified  for 

ATFI. 

a14.14(bl(5Hl| 

550.8(a)(4):  580.8(b)(3); 

modified  for  ATFI. 

Derivation  Table  for  Part  514— 
Continued 

[IR  Sec  s  Third  Interim  Report  and  Section 
Therein] 


New  section 

Otdsedion 

514.14(b)  (5)f»)(A).„. 

550.S(c). 

514.14(b)  (5Kil)(B).... 

650.e(b);  modified  for  ATFI. 

514.14(b)  (5Mii)(C)... 

550.8(a)(5):  modified  tor  ATFI. 

514.14(b)(6) 

580.5(d)(13)fiii). 

514.14(c)(1H5) 

New— ATFI  (example). 

614.14(cM6) 

580.8(b)(2):  modified  for  ATFI. 

514.14(c)(7) 

680.6(p):  modified  for  ATFI. 

514.14(c)(8)- 

New— ATFI. 

514.15(a) 

550.5(b)(9):  550.5(b)(10); 

580.5(0(10);  580.5(e); 

580.5(f);  modified  for  ATFI. 

514.15(b) 

550.5(b)(8):  580.5(d); 

Introductory 

combined  and  modified  tor 

paragraph. 

ATFI  (as  well  as  aH 

subparagraphs,  below,  for 

¥i«hich  both  old  parts  550 

and  580  are  listed  as 

sources). 

514.1  StbMI) 

580.5(d)(1);  applicability 

broadened;  [IR  Sec8.2.3]. 

514.15(b)(2) 

550.6(b)(8)(i);  580.5(c)(6); 

680.6(dM2). 

514.1 5(bM3) - 

550.5(b)(8)(ii):  580  5(d)(3). 

514.15(bM4) 

550.5(b)(8)(iii);  580.5(d)(4). 

514.15(b)(5) 

550.5(b)(8)(iv):  580.5(d)(5). 

514.15(b)(6) „ 

650.5(b)(8)(v);  580.5(d)(6). 

514.15(b)(7)..„ 

650.5(b)(8)(vi):  580.  5(d)(7). 

514.16(b)(8) 

550.5(b)(8)(vii);  580.5(d)(B); 

[IR  Sec.12]. 

614.16(bK9)... 

550.5(b)(8)(vii);  580.5(d)(9). 

614.15(b)(10) 

550.5(b)(8)(ix);  580.5(d)(10): 

580.6(i). 

614.16(b)(11) „ 

550.5(b)(8)(x),  580.5(d)(11). 

614.15(b)(12) 

550.5(b)(8)(xi):  580.5(d)(12). 

514.15(bM13) 

550.5(b)(8)(xii):  580.5(d)(13); 

applicability  expanded. 

514.16(b)(14) „.. 

580.5(d)(i4). 

514.15(b)(15) „.... 

580.5(d)(15). 

514.15(bH16) 

550  5(b)(8)(x«);  580.5(dH16); 

580.13(c). 

514.15(b)(17) 

580.5(d)(17). 

514.15(b)(18)..- 

580.5(d)(18). 

514.15(b)(19) 

580.5(d)(19). 

514.15(b)(20) 

550.6(bM8)(xvO;  580  5(d)(20). 

514.15<b)(21) 

550.5(b)(8)(xviO:  580.5(d)(21). 

514.15<b)(22) 

550.5<b)(8)(xlv); 

manufacturers'  models. 

514.15(b)(23) 

550  9;  550.10(b)(5): 

550.10(b)(6):  580.9(c); 

combined  and  restructured. 

514.15(b)(24) 

680  5(d)(24). 

514  16(bM2S) 

580.5(d)(25). 

614.16(b)(26) 

560.12;  executed  provision 

deleted. 

514.15(b)(27) 

580.16. 

614.15(b)(28) 

514.15(bM29) 

New— ATR. 

514.15(bK30)...- 

580.5(a)(12);  applicability 

broadened. 

51415(b)(31) 

550, 10(b)(7):  550.15. 

514.1S(C) 

550.5(b)(9):  580.5(e). 

614.17(a) 

New;  explanatory. 

514.17(b) _ 

581.3(b);  581.4(b)(2)  except 

58l.4(b)(2)(iiO(B):  modified 

for  ATFI. 

614.17(c)(1)-(2) 

681.3(a)(2)(i)-(ii):  581.5(a)(1)- 

(2);  modified  for  ATFI. 

514.17(d)(1) 

New;  sample  ATFI  screen. 

614.17(d)(2) 

58i.4(b)(i)(iii):  modified  tor 

ATFI. 

514.17(d)(3) _..... 

581.4(b)(1)(lv):  581.6(b)(1); 

modified  for  ATFI. 

514.1 7(dM4) 

581.5(a)(3)(i):  modified  lor 

ATFI. 

DERIVATION  Table  for  Part  514— 
Continued 


[IR  Sec.  >  Third  Interim  Report  and  Section 
Therein] 

New  section 

Otdaectton 

514.1 7(dM5) . 

Cross  rcfecwK*.  nxxJifisd  lof 

ATFI. 

614.17(d)(6) 

Cross  reference;  nrKXlified  la 

ATFI. 

514.17(d)(7) 

68l.5(a)(3)(iiO:  modified  tor 

ATFI. 

514.17(d)(8)(i)-(10-. 

68l.5(a)(3K«);modHtedfor 

ATFI;  (IR  Sec.141. 

514.17(d)(8)(iii) 

681.5(aK3Mv);  modified  tor 

ATH. 

514.17(dM8)(lv) 

58l.5(a)(3)(vi):  modHied  tor 

ATFI. 

514.17(d)(8)(v) 

581.5(a)(3)(vii);modWiedtor 

ATFI. 

614.17(d)(e)(vO 

5ei.5(a)(3)(viii):  mod»ied  for 

ATFI. 

614.17(dKe)(vlO 

58l.5(a)(3)(i):  modified  tor 

ATFI. 

514.17(d)(9) 

581.5(a)0)  Introductory 

paragraph:  modHied  for 

ATFI. 

514.18 

650.10(f);  550.18; 

580. 10(a)(  11):  680.15; 

combined  and  restructured; 

modified  for  ATFI. 

614.19(a) .._ 

660.13;  modmed  for  ATFI. 

614.19(b) 

680.11(g);  modified  tor  ATFI. 

514.19(cH«J) 

New— ATR. 

514.20 

New-ATFI. 

614.21(a) 

60Z69. 

514.21(bHc) 

N^w— ATFI. 

514.21(d) „ — 

5C&.43(c). 

514.21(e) .       

New— ATFI. 

514.21(f) _ 

550  18(a)(3);  580.15(b);  fee 

increased. 

514.21(g) 

New— ATFI. 

514.21(h) 

503  Subpart  E. 

514.21(1) -..._ 

[Resen/ed] 

514.21(0 

New    ATFI. 

Although  the  Commission  is  not 
subject  to  the  requirements  of  Executive 
Order  12291,  dated  February  17, 1981,  it 
has  nonetheless  reviewed  the  rule  in 
terms  of  this  Order  and  has  determined 
that  this  rule  is  not  a  "major  rule" 
because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  of  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  estimated  that  the  initial 
investment  in  basic  equipment  needed 
for  the  transition  from  paper  to 
electronic  filing  and  retrieval  of  tariff 
data  will  cost  no  more  than  $1,000,  for  a 
suitable  off-the-shelf  terminal,  modem 


46054 FMteral  Register    /  Vol  56.  No.  174  /  Monday.  September  9.  1991  /  Proposed  Rules 


1 


and  printer,  which  tkany  offices  in  the 
private  sector  alreaf  y  use  for  other 
business  purposes,  '^'o  this  will  be  added 
reasonable  user  chaises  for  services 
provided  by  the  Commission.  The 
essential  electronic  filing  and  retrieval 
functions  that  can  b^  performed  with 
this  equipment  are  (i)mparable  to  basic, 
current  paper  tasks  bf  formatting  a 
simple  tariff  and  obtaining  tariff 
material  {rem  the  Cammission's  Tariff 
Control  Center.  Tho^e  shipping  industry 
firms  that  desire  or  jequire  a  greater 
volume  of  data,  with  or  without  more 
sophisticated  servici's  tailored  to  their 
needs,  wrill  be  vohin  arily  making  a 
.larger  investment  prjportional  to  these 
needs.  This  is  similar  to  what  these 
firms  do  today  unde^  the  paper  system. 


many  such  firms 
te  the  value-added 
pctor  third-party 


and.  for  this  purpos 
will  continue  to  utili^ 
services  of  private- 
vendors,  with  which]  ATFI  has  been 
designed  not  to  comi)ete.  After  the  start- 
up investment  it  is  anticipated  that 
annual  costs  of  elecronic  tariff  filing 
and  retrieval  will  be)  less  than  those  for 
filing  and  retrieval  of  the  same  volume 
of  tariff  data  in  papejr  under  the  current 
system.  Accordingiyt  the  Chairman  of 


fies,  pursuant  to 

egulatory 
C.  605(b).  that  this 

lot  have  a 
impact  on  a 
f  small  entities, 
esses,  small 


the  Commission  cert 
section  605(b)  of  the  | 
Flexibility  Act.  5  U.! 
rule,  if  adopted,  will] 
significant  economi< 
substantial  number 
including  small  busi^ 
organizational  units  or  small 
government  jurisdictions. 

The  collection  of  information 
requirements  contaiied  in  this  proposed 
rule  have  been  subrajitted  to  0MB  for 
review  under  sectioit  3504(h)  of  the 
Paperwork  Reductioti  Act  of  1980.  as 
amended.  Initially  diring  the  first  year 
of  full  operation,  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  be  approximately  19  hours 
per  response,  including  time  for 
reviewing  instnictioi  is,  searching 
existing  data  sourcei ,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  colleclion  of  information. 
For  subsequent  yean,  after  tariffs  have 
been  cortverted  to  th »  electronic  system 
and  filers  are  more  f  imiliar  with  ATFI, 
the  burden  will  be  si  bstantially 
reduced,  probably  btlow  what  it  is 
currently  under  the  daper  system.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden;  to  Norman  W. 
Littlejohn.  Director,  Bureau  of 
Administration.  FeAiral  Maritime 
Commission,  Washii  igton,  DC  20573. 
and  to  the  Office  of  nformation  and 
Regulatory  Affairs.  ( >ffice  of 


Management  and  Budget,  Attention: 
Desk  Officer  for  the  Federal  Maritime 
Commission.  Washington.  DC  20503. 

Ust  of  Subjects  in  46  CFR  Part  514 

Barges,  Cargo.  Cargo  vessels.  Exports, 
Fees  and  user  charges,  Freight,  Harbors. 
Imports,  Incorporation  by  reference. 
Maritime  carriers.  Motor  carriers.  Ports, 
Rates  and  fares,  Repwrting  and  record 
keeping  requirements.  Surety  bonds. 
Trucks,  Water  carriers,  Waterfront 
facilities.  Water  transportation. 

By  the  Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  5  U.S.C.  552 
and  553;  31  U.S.C.  9701;  46  U.S.C.  app. 
804.  812,  B14-«17(a],  820,  833a,  841a.  843, 
844.  845,  &45a,  845b,  847, 1702-1705. 
1707-1709. 1712, 1714-1716, 1718  and 
1722;  and  section  2(b)  of  Public  Law  101- 
92,  the  Federal  Maritime  Commission 
proposes  to  amend  title  46,  chapter  IV, 
Code  of  Federal  Regulations,  as  follows: 

1.  The  title  of  subchapter  B  is  revised 
to  read  as  follows: 

SUBCHAPTER  B— REGULATIONS 
AFFECTING  MARITIME  CARRIERS,  OCEAN 
FREIGHT  FORWARDERS,  MARINE 
TERMINAL  OPERATIONS.  PASSENGER 
VESSELS,  TARIFFS  AND  SERVICE 
CONTRACTS 

2.  A  new  part  514  is  added  to 
subchapter  B  to  read: 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

Subpart  A— General  ProvWons 

Sec. 

514.1  Scope,  purpose,  requirements  and 
penalties. 

514.2  Definitions. 

514.3  Exemptions  and  exclusions. 

514.4  Content,  filing  and  cancelation  of 
tariff  material;  general. 

514.5  (Reserved) 

514.6  (Reserved) 

Subpart  B— Service  Contract* 

514.7  Service  contracts  in  foreign  commerce. 

Subpart  C — Form,  Content  and  Use  of  Tariff 
Data 

514.8  Electronic  filing. 

514.9  Filing/' Amendment  codes  and  required 
notice  periods. 

514.10  Other  items  used  throughout  ATFI. 

514.11  Organization  and  tariff  records:  tariff 
scope. 

514.12  Governing  and  general  reference 
tariffs. 

514.13  Commodities  and  tariff  line  items 
(TUB"). 

514.14  Intermodai  and  transshipment 
services:  inland  rate  tables. 

514.15  Tariff  Rules. 


514.18    [Reserved] 

514.17  Essential  terms  of  service  contracts 
in  foreign  commerce. 

514.18  Special  permission. 

514.19  Suspension  of  tariff  matter. 

514.20  Retrieval. 

514.21  User  charges. 

514.91    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act  (Reserved) 

Exhibit  1  to  Part  514— ATFI  User  Registration 
Form 

Authority:  5  U.S.C  562  and  553:  31  U.S.C. 
9701;  46  U.S.C.  app.  804.  812,  814-817(a),  820, 
833a.  841a,  843.  844,  845.  845a.  845b,  847, 1702- 
1705, 1707-1709, 1712. 1714-1716. 1718  and 
1722:  and  sec  2(b)  of  Pub.L.  101-92, 103  Stat. 
601. 

Subpart  A — General  Provisions 

§  5 1 4. 1    Scop*,  purpos*.  r0qulr*m*nt*  and 
p*nattl*s. 

(a)  Scope.  The  regulations  of  this  part 
govern; 

(1)  The  publication  and  filing  of 
tariffs*  as  well  as  service  contracts  and 
their  essential  terms,  covering  the 
transportation  of  property  performed  by 
common  carriers  in  the  foreign 
conmierce  of  the  United  States  and  by 
combinations  of  such  common  carriers, 
including  through  transportation  offered 
in  conjunction  with  one  or  more  carriers 
not  otherwise  subject  to  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1702,  et  seq.). 

(2)  The  publication,  filing,  and  posting 
of  tariffs  for  the  transportation  of 
property  or  passengers  performed  by 
common  carriers  by  water  in  interstate 
commerce  which  are  subject  to  the 
Shipping  Act.  1916,  as  amended  (46 
U.S.C,  app.  801,  et  seq.),  including 
through  transportation  offered  in 
conjunction  with  one  or  more  common 
carriers  not  subject  to  said  Shipping  Act. 

(3)  The  filing  of  terminal  tariffs  by 
persons  engaged  in  carrying  on  the 
business  of  furnishing  wharfage,  dock, 
warehouse  or  other  terminal  facilities 
within  the  United  States  or  a 
commonwealth.,  territory,  or  possession 
thereof,  in  connection  with  a  common 
carrier  by  water  In  the  foreign  or 
domestic  offshore  commerce  of  the 
United  States. 

(4)  The  filing  of  tariffs  by  terminal 
barge  operators  in  Pacific  Slope  States 
in  the  foreign  and  domestic  commerce  of 
the  United  States. 

(5)  The  formatting  of  tariff  materials 
for  electronic  filing,  processing  and 
retrieval. 

(b)  Purpose.  The  tariff  format  and 
content  requirements  of  this  part  reflect 
the  Commission's  responsibilities  in 
identifying  and  preventing  unreasonable 
preference  or  prejudice  and  unjust 
discrimination  pursuant  to  section  10  of 
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the  Shipping  Act  of  1984.  The  purposes 
of  this  part  are  also  to  enable  the 
Commission  to: 

(1)  Discharge  its  responsibilities  under 
section  17  of  the  Shipping  Act,  1916  and 
section  10  of  the  Shipping  Act  of  1984, 
by  keeping  informed  of  practices,  rates 
and  charges  related  thereto,  instituted 
and  to  be  instituted  by  marine  terminals, 
and  by  keeping  the  public  informed  of 
such  practices. 

(2]  Determine,  through  the  use  of 
information  obtained  under  this  part,  the 
propriety  of  the  level  of  rates,  fares, 
charges,  and  practices  demanded, 
charged,  collected  or  observed  by 
carriers  in  the  domestic  offshore 
commerce  of  the  United  States  under  the 
Shipping  Act,  1916,  as  amended  by  the 
Intercoastal  Shipping  Act,  1933  (46 
U.S.C.  app.  843,  el  seq.). 

(3)  Facilitate,  by  electronic  means,  the 
filing,  processing  and  retrieval  of  tariff 
materials  to  better  promote  the 
waterbome  commerce  of  the  United 
States. 

(c)  Basic  requirements.  Unless 
exempted  or  excluded  under  §  514.3, 
and  as  augmented  by  S  514.8(k)(l],  the 
following  are  the  basic  requirements 
under  this  part: 

(1)  Foreign  commerce  of  the  United 
States,  (i)  Section  8  of  the  Shipping  Act 
of  1984  requires  common  carriers  and 
conferences  of  such  common  carriers  to 
file  with  the  Commission  and  keep  open 
to  public  inspection,  tariffs  showing  all 
rates,  charges,  classifications.  Tariff 
Rules  and  practices  for  transportation 
between  U.S.  and  foreign  ports  and 
between  points  on  any  through  route 
which  is  established.  These  regulations 
implement  this  requirement  and,  in 
addition,  the  requirements  of  sections  9, 
10  and  16  of  the  Shipping  Act  of  1984. 

(ii)  Service  contracts  and  their 
essential  terms  are  also  required  to  be 
filed  by  the  1984  Act  and  shall  apply 
only  to  transportation  of  cargo  moving 
from,  to  or  through  a  United  States  port 
in  the  foreign  conmierce  of  the  United 
States. 

(iii)  Anti-rebate  certification.  (A)  An 
anti-rebating  certification  shall  be  filed 
in  paper  format,  as  prescribed  by  part 
582  of  this  chapter,  by  every  common 
carrier  in  foreign  commerce  as  a 
prerequisite  to  obtaining  password 
authority  to  file  its  initial  tariff  under 
this  part,  and  on  each  succeeding 
December  31.  Except  for  the  initial 
certiflcation,  the  certiHcation  Hied  on 
each  succeeding  December  31  shall  be 
valid  for  the  calendar  year  following  the 
December  31  filing  date. 

[B]  Failure  of  a  common  carrier  to  file 
an  anti-rebate  certiHcation  before  filing 
initial  tariffs,  as  required  by  this  part 
and  part  582  of  this  chapter,  shall  result 


in  withholding  or  suspension  of  any 
filing  authorization  and  rejection  of  that 
carrier's  proposed  tariff(s). 

(C)  Any  common  carrier  who  fails  to 
file  an  annual  anti-rebate  certification 
as  required  by  part  582  of  this  chapter 
will  be  notified  by  Federal  Register 
publication  and  by  certified  mail  that  if, 
within  forty-five  (45)  days  from  the  date 
the  certified  notice  is  mailed,  the 
common  carrier  does  not  either 
establish  that  the  required  anti-rebate 
certification  was  filed  in  accordance 
with  this  part  and  part  582  of  this 
chapter,  or  file  the  required  anU-rebate 
certification,  its  tariff(s)  will  be  canceled 
and  attempted  filings  rejected. 

(D)  In  the  event  common  carrier  rates 
are  published  in  one  or  more  conference 
tariffs,  the  name  of  every  common 
carrier  who  did  not  file  an  anti-rebate 
certification  will  be  stricken  from  the  list 
of  carriers  participating  in  those 
conference  tari^s. 

(E)  The  tariff(s]  of  any  common  carrier 
who  files  an  anti-rebate  certification 
after  December  31  but  before  (he  end  of 
the  forty-five  (45)  days'  notice  period 
will  not  be  canceled;  however,  the 
common  carrier  will  be  subject  to  civil 
penalties  as  provided  in  parts  505  and 
582  of  this  chapter.  After  the  forty-five 
(45)  days,  any  common  carrier  that  does 
not  have  an  anti-rebate  certification  on 
file  with  the  Commission  will  be  notified 
by  Federal  Register  publication  and 
certified  mail,  return  receipt  requested, 
that  its  tariff(s)  have  been  canceled 
and/or  its  name  has  been  stricken  from 
conference  tariff(s). 

(2)  Domestic  offshore  commerce  of 
the  United  States  under  the  Shipping 
Act,  1916  and  the  Intercoastal  Shippmg 
Act,  1933.  (i)  Every  domestic  offshore 
carrier  shall  file  with  the  Commission 
and  keep  open  to  public  inspection, 
tariffs  showing  its  actual  rates,  fares 
and  charges  for  or  in  connection  with 
transportation  between  all  points  on  its 
own  route,  and  all  points  on  any  through 
route  established  in  conjunction  with 
other  carriers.  Such  tariffs  shall  plainly 
show  the  places  between  which  freight 
or  passengers  will  be  carried  and  shall 
contain  any  classification  of  freight  and 
passenger  accommodations  affecting  or 
determining  the  rates  applicable  to  such 
transportation  and  shall  state  separately 
each  terminal  or  other  charge,  privilege, 
or  facility  granted  or  allowed  to  shippers 
or  passengers  and  any  Tariff  Rules  or 
regulations  which  in  anywise  change, 
affect,  or  determine  any  part  of  the  total 
rates,  fares  or  charges  assessed  or  the 
value  of  service  rendered  to  consignors, 
consignees  or  passengers. 

(ii)  Only  tariffs  of  persons  engaged  in 
common  carriage  by  water  may  be  filed. 
Common  carriers  subject  to  the  Shipping 


Act,  1916,  are  those  vessel  operating  and 
non-vessel-operating  carriers  providing 
transportation  by  water  between: 

(A)  Any  of  the  48  contiguous  states  or 
the  District  of  Columbia  and  Alaska  or 
Hawaii; 

(B)  Any  state  or  the  District  of 
Columbia  and  any  territory, 
commonwealth,  possession  or  district 
(excluding  the  District  of  Columbia); 

(C)  Alaska  and  Hawaii; 

(D)  Any  territory,  commonwealth, 
possession  or  district  (excluding  the 
District  of  Columbia)  and  any  other  such 
territory,  commonwealth,  possession,  or 
district:  and 

(E)  Places  in  the  same  district, 
territory,  commonwealth  or  possession 
(excluding  the  District  of  Columbia),  and 
which  are  not  solely  engaged  in 
transportation  subject  to  the  jurisdiction 
of  the  Interstate  Commerce  Commission 
under  49  U.S.C.  Chapter  105. 

(3)  Both  foreign  and  domestic 
offshore  commerce — (i)  Terminal 
operators.  (A)  Every  person  carrying  on 
the  business  of  furnishing  wharfage, 
dock,  warehouse,  or  other  terminal 
facilities  as  described  in  paragraph 
(a)(3)  of  this  section,  including,  but  not 
limited  to  terminals  owned  or  operated 
by  States  and  their  political 
subdivisions;  railroads  who  perform  port 
terminal  services  not  covered  by  their 
line  haul  rates;  common  carriers  who 
perform  port  terminal  services;  and 
warehousemen  who  operate  port 
terminal  facilities,  shall  file,  and  shall 
keep  open  for  inspection  at  all  its  places 
of  business,  a  schedule  or  tariff  showing 
all  its  rates,  charges.  Tariff  Rules,  and 
regulations  relating  to  or  connected  with 
the  receiving,  handling,  storing,  and/or 
delivering  of  property  at  its  terminal 
facilities, 

(B)  Every  tariff  or  tariff  change  shall 
be  filed  on  or  before  its  effective  date, 
except  as  required  by  Commission 
Order  or  by  agreements  approved 
pursuant  to  section  15  of  the  Shipping 
Act.  1916  and/or  effective  under  section 
6  of  the  Shipping  Act  of  1984,  and  be 
kept  open  for  public  inspection  as 
provided  in  paragraph  (c)(3)(i)(A)  of  this 
section. 

(C)  Persons  who  file  tariffs  pursuant 
to  requirements  of  Commission  Orders 
or  agreements,  approved  under  section 
15  of  the  Shipping  Act.  1916  and/or 
effective  under  section  6  of  the  Shipping 
Act  of  1984,  may  not  be  relieved  of  such 
requirements  by  this  part. 

(ii)  Terminal  barge  operators— {A) 
Persons  who  must  file.  Terminal  barge 
operators  moving  containers  or 
containerized  cargo  by  barge  between 
points  in  the  Continental  United  States 
shall  be  subject  to  the  provisions  of  the 
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Shipping  Act  1916  a  id/or  the  Shipping 


Act  of  1984  and  shal 


file  a  schedule  of 


their  rates,  charges  and  services  soleiy 
'  with  the  Federal  Ma:  itime  Commission 
where: 

(1)  The  cargo  is  m(  iving  between  a 
point  in  a  foreign  coi^try  or  a 
noncontiguous  State  territory,  or 
possession  and  a  poi  nt  in  the  United 
States. 

(2)  The  transporta  ion  by  barge 
between  points  in  th  >  United  States  is 
furnished  by  a  terminal  operator  as  a 
service  substitute  in  ieu  of  a  direct 
vessel  call  by  the  coi  amon  carrier  by 
water  transporting  tl  e  containers  or 
containerized  cargo  i  inder  a  through  bill 
of  lading. 

(3)  Such  terminal  c  perator  is  a  Pacific 
Slope  State  municip£  lity.  or  other  public 
body  or  agency  subji  ct  to  the 
jurisdiction  of  the  Fe  leral  Maritime 
Commission,  ^nd  the  only  one  furnishing 
the  particular  circuai  scribed  barge 
service  on  January  2, 1975. 

(4)  Such  terminal  c  perator  is  in 
compliance  with  the  rules  and 
regulations  of  the  Fei  leral  Maritime 
Commission  for  the  (  peration  of  such 
barge  service. 

(B)  Tariff  filing  re^  juirements.  (1) 
Terminal  barge  open  itors  subject  to  this 
part  shall  comply  wi  h  the  tariff  filing 
requirements  of  this  sart  with  respect  to 
the  publication  of  ral  es,  charges  and 
services  for  cargo  mi  ving  in  the  foreign 
and/or  domestic  offs  lore  commerce  of 
the  United  States, 

^2y  Terminal  barge'operators,  to  the 
extent  they  may  be  CKempted  from  any 
tariff  filing  form  requ  irements  of  this 
part  with  respect  to  I  icir  operations  as 
water  carriers  carryi  ig  cargo  in  the 
domestic  offshore  trt  des.  shall  comply 
with  all  other  required  regulations, 
where  applicable. 

(3)  Tariff(s)  filed  p  irsuant  to 
paragraph  (c)(3)(ii)^  \(1)  of  this  section 
shall  speci^cally  pro  ride  that  the  rates 
charged  are  based  u]ion  factors 
normally  considered  by  a  regular 
commercial  operator  in  the  same 
service. 

(4)  Electronic  filir  i  All  tariffs  filed 
under  this  part  shall  }e  properly 
formatted  as  provide  i  in  this  part  and  in 
the  ATFI  "Batch  Filiig  Guide." 

(d)  Rejection  of  tanff  data.  (1) 
Acceptance  of  tariff  i  natter  does  not 
establish  the  legality  of  the  rates  and 
practices  described  tjierein.  The  mere 
filing  of  a  tariff  does  hot  excuse  the 


tariff  owner  or  publi; 

obligations  of  the  i: 

or  this  chapter,  rega 

these  obligations 

the  filing  of  the  tariff, in  question. 

(2)  Any  tariff  matti  !r  submitted  for 
filing,  including  servi  ce  contracts  and 


er  from  the 
,  1933  or  1984  Acts 
ess  of  whether 
eded  or  followed 


their  essential  terms,  which  fails  in  any 
respect  to  conform  with  the  applicable 
shipping  statutes,  with  the  provisions  of 
this  part,  or  with  a  Commission  Order,  is 
subject  to  rejection  or  partial  rejection 
after  filing.  Cause  for  rejection  includes 
failure  of  the  filing  domestic  offshore 
carrier  to  comjjly  with  the  provisions  of 
Rule  67  of  the  Commission's  Rules  of 
Practice  and  Procedure  (48  CFR  502.67) 
and/or  part  552  of  this  chapter. 

(3)  Nodces  of  rejection,  with  reasons 
therefor,  will  be  made  available  to  filers 
through  electronic  mail  and,  if  not 
accessed  by  the  filer  within  a  certain 
period  of  time,  will  be  sent  by  regular 
U.S.  mail.  For  service  contracts  and/or 
essential  terms,  the  Commission  may 
also  notify  the  filing  party  of  the 
Commission's  intent  to  reject  within  20 
days  of  filing.  See  S  514.7(g). 

(4)  Rejected  tariff  matter  is  void  and 
its  use  is  unlawful. 

(5)  After  rejection,  the  filer  is 
responsible  for  putting  its  tariff  in  order. 
See  §  514.9(bMl9){iv). 

(6)  The  "Status"  function  on  many 
ATFI  screens  displays  a  pop-up  window 
that  shows  the  status  of  a  filed  tariff 
item,  including  a  code  that  identifies 
whether  it  was  accepted  or  rejected,  a 
description  of  the  code,  and  any 
comments  entered  by  an  FMC  Examiner 
regarding  a  rejected  item. 

(e)  Penalties;  suspension  of  tariff 
material.  (1)  Operating  without  an 
effective  tariff  on  file  with  the 
Commission  or  charging  rates  not  in 
conformance  with  such  a  tariff  is 
unlawful. 

(2)  Foreign  commerce.  Pursuant  to 
section  13  of  the  Shipping  Act  of  1984. 
operating  without  an  effective  tariff  on 
file  or  charging  rates  not  in  conformance 
with  such  a  tariff  is  subject  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
violation  unless  the  violation  was 
willfully  and  knowingly  committed,  in 
which  case  the  amount  of  civil  penalty 
may  not  exceed  $25,000  for  each 
violation.  Each  day  of  a  continuing 
violation  constitutes  a  separate  offense. 
Additionally,  the  Commission  may 
suspend  any  or  all  tariffs  of  the  common 
carrier,  or  that  common  carrier's  right  to 
use  any  or  all  tariffs  of  conferences  of 
which  it  is  a  member,  for  a  period  not  to 
exceed  12  months.  See  S  514.19. 

(3)  Domestic  offshore  commerce,  (i) 
The  Commission  may  at  any  time  direct 
the  cancelation  of  tariff  matter  which 
does  not  conform  to  the  1916  Act  or  this 
part.  See  S  514.19. 

(ii)  Violations  of  the  provisions  of  this 
part  are  subject  to  a  civil  penalty  of  not 
more  than  $1,000  for  each  day  such 
violation  continues. 


§514.2    DcfinHlon*. 

The  following  definitions  (in 
alphabetical  order)  shall  apply  to  the 
regulations  of  this  part  and  to  all  tariffs 
and  service  contracts  filed  pursuant  to 
therrr,  unless  otherwise  indicated  by  the 
context  of  this  part. 

1916  Act  means  the  Shipping  Act, 
1916.  as  amended  (including  the 
Intercoastal  Shipping  Act,  1933,  and  the 
Transportation  Act  of  1940). 

1984  Act  means  the  Shipping  Act  of 
1984. 

Amendment  means  any  change, 
alteration,  correction  or  modification  of 
an  existing  tariff. 

Assessorial  (accessorial)  means  a 
special  service  or  condition,  usually 
described  in  a  commodity  description, 
TLI.  or  Tariff  Rule,  for  which  a  charge 
may  be  added  to  the  basic  ocean  freight 
rate.  See  S  514.10(d]. 

Assessorial  charge  means  the  amount 
determined  for  fln  assessorial  service(s) 
or  condition{s)  that  is  (are)  added  to  the 
basic  ocean  freight  rate.  See  S  514.10(d). 

Assessorial  charge  calculation  means 
an  algorithmic  representation  of  the 
conditions  and  mathematical  steps 
necessary  to  calculate  an  assessorial 
charge. 

Associative  check  means  an 
automated  comparative  check  of  data 
filed  with  ATFI  to  check  for  logical 
conformity  with  Commission  tariff  filing 
rules  and  previously  filed  tariff  matter. 
See  §  514.8(n)(l)(iii). 

A  TFl  means  the  Commission's 
Automated  Tariff  Fihng  amd  Information 
System,  a  computer-based  system  for 
creating,  filing,  processing  and  retrieving 
ocean  freight  and  terminal  tariffs  and 
the  essential  terms  of  service  contracts. 

Availability  (period  of)  means  the 
process  of  offering  essential  terms  of  a 
service  contract  to  all  similarly  situated 
shippers  who  can  accept  them  for  the 
purpose  of  entering  their  own  service 
contract  (for  a  period  of  30  days  or 
more).  See  S  514.17(d)(3). 

Batch  filing  means  the  process  by 
which  a  tariff  filer  can  transmit  to  the 
Commission  tariff  matter  which  has 
been  created  on  the  filer's  own 
computer  using  FMC-certified  software. 
(Also  see  "on-line  batch  filing,"  "in-bulk 
batch  filing"  and  "tape  batch  filing"). 
See  S  514.8  (c),  (d)(3),  and  (1). 

Batch  Filing  Guide  means  an  ATFI 
user  document  available  in  "Pike  and 
Fischer  Shipping  Regulation,"  and  upon 
request  from  the  Commission,  which 
defines  the  procedures  and  technical 
requirements  for  batch  filing.  See 
S  514.8(d)(3). 

Bill  of  lading  means  a  document 
produced  by  a  carrier  which  is  the  basic 
transportation  contract  between  shipper 
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and  carrier  and  which  details,  among 
other  things  the  conunodities 
transported  and  the  price  and  type  of 
transportation  services  provided  by  the 
carrier.  See  S  514.15(b](8]. 

BTCL  means  the  Commission's 
Bureau  of  Tariffs.  Certification  and 
Licensing. 

Bulk  cargo  means  cargo  that  is 
loaded  and  carried  in  bulk  without  mark 
or  count,  in  a  loose  unpackaged  form, 
having  homogeneous  characteristics. 
Bulk  cargo  loaded  into  intermodal 
equipment,  except  LASH  or  Seabee 
barges,  is  subject  to  mark  and  count  and 
is,  therefore,  subject  to  the  tariff  filing 
requirements  of  this  part. 

Checking  means  the  service  of 
counting  and  checking  cargo  against 
appropriate  documents  for  the  account 
of  the  cargo  or  the  vessel,  or  other 
person  requesting  same.  See  "terminal 
services."  See  S  514.1 5(b]  (23). 

Chemical  parcel  tanker.  See 
"common  carrier." 

Co-loading  (foreign  commerce)  means 
the  combining  of  cargo,  in  the  import  or 
export  commerce  of  the  United  States, 
by  two  or  more  NVOCCs  for  tendering 
to  an  ocean  carrier  under  the  name  of 
one  or  more  of  the  NVOCCs.  See 
§  514.15(bKl4). 

Combination  rote  means  a  freight  rate 
to  or  from  an  inland  point  computed  by 
the  addition  of  charges  from  a  TU 
covering  a  port  combined  with  an  inland 
freight  charge  to  or  from  the  inland 
point.  See  also:  "through  rate."  See 
§  514.14. 

Commission  means  the  Federal 
Maritime  Commission. 

Commodity  description  means  a 
comprehensive  description  of  a 
commodity  listed  in  a  tariff  including  a 
brief  definition  of  the  commodity,  any 
applicable  assessorial  charges,  and  the 
commodity  index  entries  by  which  the 
commodity  is  referenced.  See 
§514.13(8). 

Commodity  description  number 
means  a  10-digit  number  used  to  identify 
3  conunodity  description.  See 
S  514.13(a). 

Cori\modity  index  means  an  index  of 
the  com'modity  descriptions  contained  in 
a  tariff.  See  i  514.13(a). 

Commodity  rates  means  rates  for 
shipping  to  or  from  speciHc  locations  a 
commodity  or  conunodities  specifically 
named  or  described  in  the  tariff  in  which 
the  rate  or  rates  are  published.  See 
§  514.13(a). 

Common  carrier  or  carrier  (foreign 
commerce)  means  a  person  holding 
itself  out  to  the  general  public  to  provide 
transportation  by  water  of  cargo 
between  the  United  States  and  a  foreign 
country  for  compensation  that: 


(1)  Assumes  responsibility  for  the 
transportation  from  port  or  point  of 
receipt  to  the  port  or  point  of 
destination;  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boat,  ocean  tramp,  or  chemical  parcel 
tanker. 

As  used  in  this  paragraph,  "chemical 
parcel-tanker"  means  a  vessel  whose 
cargo-carrying  capability  consists  of 
individual  cargo  tanks  for  bulk 
chemicals  that  are  a  permanent  part  of 
the  vessel,  that  have  segregation 
capability  with  piping  systems  to  permit 
simultaneous  carriage  of  several  bulk 
chemical  cargoes  with  minimum  risk  of 
cross-contamination,  and  that  has  a 
valid  certificate  of  fitness  under  the 
International  Maritime  Organization 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk. 

Conference  means  an  association  of 
ocean  common  carriers  permitted, 
pursuant  to  an  approved  or  effective 
agreement,  to  engage  in  concerted 
activity  and  to  utilize  a  common  tariff. 
The  term  shall  also  include  any 
association  of  ocean  common  carriers 
which  is  permitted,  pursuant  to  an 
effective  agreement,  to  fix  rates  and  to 
enter  into  service  ccmtracts,  but  the  term 
does  not  include  a  joint  service, 
consortium,  pooling,  sailing  or 
transshipment  agreement. 

Conformity  checks  means  all  types  of 
system  checks  to  determine  compliance 
with  the  criteria  of  syntax  checks  (data 
form  and  format),  vaJidity  checks 
(reference  tables'  entries),  and 
associative  checks. 

Consignee  means  the  recipient  of 
cargo  from  a  shipper;  the  person  to 
whom  a  transported  commodity  is  to  be 
delivered. 

Container  means  a  demountable, 
reusable  freight  carrying  unit 
transported  on  ocean-going  vessels 
without  wheels  attached. 

Contract  party  means  any  party 
signing  a  service  contract  as  a  common 
carrier,  conference,  shipper  or  shippers' 
association.  See  S9  514.7  and  514.17. 

Controlled  common  carrier  means  an 
ocean  common  carrier  that  is,  or  whose 
operating  assets  are,  directly  or 
.  indirectly  corned  or  controlled  by  the 
government  under  whose  registry  the 
vessels  of  the  common  carrier  operate; 
ownership  or  control  by  a  government 
shall  be  deemed  to  exist  with  respect  to 
any  common  carrier  if:    . 


(1)  A  majority  portion  of  the  interest 
in  the  common  carrier  is  owned  or 
controlled  in  any  manner  by  that 
government,  by  any  agency  thereof,  or 
by  any  public  or  private  person 
controlled  by  that  government;  or 

(2)  That  government  has  the  right  to 
appoint  or  disapprove  the  appointment 
of  a  majority  of  the  directors,  the  chief 
operating  officer  or  the  chief  executive 
officer  of  the  common  carrier. 

See  §S  514.3(a)(2);  514.3(b);  514.4(c): 
S14.9(b):  and  514.13(b)(7). 

Data  Element  Dictionary  (DED) 
means  a  hst  of  the  data  fields  and  the 
values,  terms,  and  expressions 
allowable  for  each  field.  The  ATFI- 
specific  Data  Element  Dictionary  is  a 
section  in  the  ATFI  "Batch  Filing 
Guide."  See  S  514.8(d)(3). 

Destination  scope  means  a  location 
group  in  a  tariff  detailing  the  allowable 
destinations  for  TLIs  defined  in  that 
tariff.  See  SS  514.11(b)(10)  and  514.13(b). 

Dockage  means  the  charge  assessed 
against  a  vessel  for  berthing  at  a  wharf, 
pier,  bulkhead  structure,  or  bank  or  for 
mooring  to  a  vessel  so  berthed.  See  also 
"terminal  services." 

Domestic  offshore  carrier  means  a 
common  carrier  by  water  in  interstate 
commerce  as  defined  by  section  1  of  the 
1916  Act. 

Domestic  offshore  commerce  means 
commerce  that  may  be  engaged  in.by 
domestic  offshore  carriers.  See 
8  514.1(c)(2)(ii). 

Domestic  offshore  tariff  means  a  tariff 
of  port  to  port  rates  for  transporting  in 
domestic  offshore  commerce. 

Edit  checks.  See  "conformity  checks." 

Effective  date  means  the  date  (12:01 
a.m.)  upon  which  a  filed  tariff  or  tariff 
element  is  scheduled  to  go  into  effect'by 
the  filer.  See  §§  514.9(8)  and  514.10(aK3). 

Equipment  interchange  agreement 
means  a  sample  agreement  which 
includes  the  general  terms  and 
conditions  affecting  cost  (e.g.. 
maintenance  and  repair  requirements, 
insurance  obligations,  pickup  or  drop  off 
charges  and  services  such  as  tracing  and 
replenishing  fuel  or  refrigerant  for  reefer 
containers)  that  govern  the  use  of 
carrier-provided  equipment,  including 
cargo  containers,  trailers  and  chassis.  It 
also  includes  the  standard  free  time 
allowed,  and  detention  or  similar 
charges  assessed.  See  SS  514.3(a)(1)  and 
514.15(b)(21). 

Equipment  interchange  Tariff  Rule  or 
Equipment  interchange  tariff  means 
either  a  Tariff  Rule  or  general  reference 
tariff  which  contains  the  terms  and 
conditions,  including  standard  free  time 
and  charges,  governing  the  use  of  carrier 
equipment,  and  may  incorporate  an 
equipment  interchange  agreement  and 
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the  filer's  exceptic  ns  thereto.  See 
85  514.12(c)(3)  and  514.15(b)(21). 

Essential  /e/'/ns.iSee  "statement  of 
essential  terms." 

Essential  terms  publication  means  the 
single  publication  which  is  maintained 
by  each  carrier  or  conference  for  service 
contract(s)  and  which  contains 
statements  of  essehtial  terms  for  every 
such  contract.  See  S  514.17(b). 

Expiration  date  means  the  last  day, 
after  which  the  entire  tariff  or  tariff 
element  (e.g.,  TU)  is  no  longer  in  effect. 
See  "thru  date"  an|d  §  514.10(a). 

File  or  filing  (of  bervice  contracts) 
means  actual  receipt  at  the 
Commission's  Wai  ihington,  DC  offices. 
See  S  514.7. 

File  or  filing  (ol  tariff  matter)  means 
the  electronic  entering  of  tariff  matter 
into  the  ATFI  com  )uter  after  receipt  by 
electronic  means  ( r  physical  delivery  of 
magnetic  tape(s).  i  ee  S  514.8(c). 

Filing  date  (autc  matically  established 
by  the  ATFI  system)  means  the  date  any 
tariff  matter  is  processed  by  and  entered 
in  ATFI.  See  S  514 10(a)(2). 

FMC  examiner  \  leans  an  employee  of 
the  Commission  w  \\o  reviews  tariffs  to 
ensure  that  they  ci  mform  to  the  shipping 
statutes  and  the  re  gulations  set  by  the 
Commission. 

Foreign  commei  oe  means  that 
commerce  under  t  le  jurisdiction  of  the 
1984  Act. 

Forest  products  means  forest  products 
in  an  unfinished  or  semifinished  state 
that  require  specie  1  handling  moving  in 
lot  sizes  too  large  or  a  container, 
including,  but  not  imited  to,  lumber  in 
bundles,  rough  tim  ber,  ties,  poles,  piling, 
laminated  beams,  bundled  siding, 
bundled  plywood,  bundled  core  stock  or 
veneers,  bundled  ]  larticle  or  fiber 
boards,  bundled  h  irdwood,  wood  pulp 
in  rolls,  wood  pulp  in  unitized  bales, 
paper  board  in  rol  s  and  paper  in  rolls. 
See  5§  514.3(b)(1)  md  514.7(c). 

Free  time  mean!  the  specified  period 
during  which  cargi  i  may  occupy  space 
assigned  to  it  on  ti  rminal  property  free 
of  wharf  demurraj  e  or  terminal  storage 
charges  immediat(  ly  prior  to  the  loading 
or  subsequent  to  t  le  discharge  of  such 
cargo  on  or  off  the  vessel.  See  "terminal 
services"  and  §  511.15(b)(23]. 

Freight  forward  ?r.  See  "ocean  freight 
forwarder." 

General  decreat  e  (domestic  offshore 
commerce)  means  any  change  in  rates, 
fares,  or  charges  v  rhich  will: 

(1)  Result  in  a  d^  >crease  in  not  less 
than  50  percent  oflthe  total  rate,  fare,  or 
charge  items  in  th^  tariffs  per  trade  of 
any  carrier  and 

(2)  Directly  resiit  in  a  decrease  in 


gross  revenues  of 
particular  trade  o 
percent. 


iaid  carrier  for  the 
not  less  than  3 


See  S  514.9(b)(7). 

General  increase  (domestic  offshore 
commerce)  means  any  change  in  rates, 
fares,  or  charges  which  will: 

(1)  Result  in  an  increase  in  not  less 
than  50  percent  of  the  total  rate,  fare,  or 
charge  items  in  the  tariffs  per  trade  of 
any  carrier;  and 

(2)  Directly  result  in  an  increase  in 
gross  revenues  of  said  carrier  for  the 
particular  trade  of  not  less  than  3 
percent. 

See  S  514.9(b)(7). 

General  Reference  Tariff  means  a 
tariff  or  publication  which  is  cross- 
referenced  by  an  electronically-filed 
tariff  for  provisions  which  do  not  affect 
rates.  It  may  be  filed  in  paper  format. 
See  9  514.12(b). 

Geographic  area  means  the  general 
location  &om  which  and/or  to  which 
cargo  subject  to  a  service  contract  will 
move  in  through  service.  See  S  514.17. 

Governing  Tariff  means  a  tariff  which 
contains  information  that  is  cross- 
referenced  by,  and/or  incorporated  by 
reference  in,  another  governed  tariff  It 
may  affect  the  rates  in  the  governed 
tariff  and  must  be  electronically  filed. 
See  S  514.12(a). 

Handling  means  the  service  of 
physically  moving  cargo  between  point 
of  rest  and  any  place  on  the  terminal 
facility,  other  than  the  end  of  ship's 
tackle.  See  "terminal  services"  and 
§  514.15(b)(23). 

Harmonized  Code  means  the  coding 
requirements  of  the  Harmonized  System. 
See  9  514.13(a). 

Harmonized  System  means  the 
"International  Convention  on  the 
Harmonized  Commodity  Description 
and  Coding  System,"  Brussels,  Belgium, 
14  June  1983.  See  9  514.13(a). 

Heavy  lift  means  the  service  of 
providing  heavy  lift  cranes  and 
equipment  for  lifting  cargo.  See 
"terminal  services"  and  9  514.15  (b)(4) 
and  (b)(23). 

In-bulk  batch  filing  means  batch  filing 
by  tariff  publishers  using  the  ATFI 
transaction  sets  to  create  files  on 
magnetic  tape  for  physical  delivery  to 
the  Commission's  ATH  Computer 
Center.  Also  referred  to  as  tape  batch 
filing.  See  9  514.8(c)(3). 

Inland  point  means  any  country,  state, 
province,  city,  ZIP  code,  or  ZIP  code 
range  which  lies  beyond  port  terminal 
areas.  (A  city  may  share  the  name  of  a 
port:  the  immediate  ship-side  and 
terminal  area  is  the  port,  but  the  rest  of 
the  city  is  considered  an  inland  point.) 
See  9  514.14. 

Inland  rate  means  rate  specified 
from/to  an  ocean  port  to/from  an  inland 
point,  for  specified  modes  of  overland 
transportation.  See  9  514.14. 


Inland  rate  table  means  a  structured 
matrix  of  geographic  inland  locations 
(points,  ZIP  code  ranges,  etc.)  on  one 
axis  and  transportation  modes  (truck, 
rail,  etc.)  on  the  other  axis,  with  the 
inland  rates  specified  at  the  matrix  row 
and  column  intersections.  See  9  514.14. 

Interactive  filing  means  the  process 
by  which  a  tariff  filer  accesses  the  ATFI 
system  via  dial-up,  using 
telecommunications  links,  a  modem  and 
terminal,  and  interacts  with  the  system 
on  a  transaction  by  transaction  basis  to 
retrieve  its  own  tariff  information, 
create  tariff  filings,  and  verify  previous 
filings.  See  9  514.B(c)(l). 

Interactive  retrieval  means  the 
process  by  which  any  member  of  the 
public  accesses  the  ATFI  system  via 
dial-up  connection,  using 
telecommunications  links,  a  modem  and 
a  terminal,  and  interacts  with  the 
system  on  a  transaction-by-transaction 
basis  to  retrieve  tariff  matter  of  carriers, 
conferences  and  terminal  operators 
which  has  been  filed  in  the  ATFI 
database.  See  9  514.20. 

Intermodal  transportation  means 
continuous  transportation  involving 
more  than  one  mode  of  service,  e.g., 
ship,  rail,  motor,  air,  for  pickup  and/or 
delivery  at  an  inland  point  beyond  the 
area  of  the  port  at  which  a  vessel  calls. 
Intermodal  transportation  includes 
through  transportation  (at  through  rates) 
and  transportation  on  through  routes 
using  combination  rates.  See  9  514.14. 

Joint  rates  means  rates  or  charges 
established  by  two  or  more  common 
carriers  for  ocean  transportation  over 
the  combined  routes  of  such  common 
carriers.  See  9  514.14. 

Loading  and  unloading  means  the 
service  of  loading  or  unloading  cargo 
between  any  place  on  the  terminal  and 
railroad  cars,  trucks,  lighters  or  barges 
or  any  other  means  of  conveyance  to  or 
from  the  terminal  facility.  See  "terminal 
services"  and  9  514.15(b)(23). 

Local  rates  means  rates  or  charges 
for  transportation  over  the  route  of  a 
single  common  carrier  (or  any  one 
common  carrier  participating  in  a 
conference  tariff!,  the  application  of 
which  is  not  contingent  upon  a  prior  or 
subsequent  movement.  See  9  ^14.14. 

Location  group  means  a  logical 
collection  of  geographic  points,  ports, 
states,  provinces,  countries,  or 
combinations  thereof,  which  is  primarily 
used  to  identify,  by  location  group  name, 
a  group  that  may  represent  tariff  origin 
and/or  destination  scope  and  Til  origin 
and/or  destination.  See  99  514.10(b)  and 
514.11(b)(10). 

Loyalty  contract  (foreign  commerce) 
means  a  contract  with'  an  ocean 
common  carrier  or  conference,  other 
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than  a  service  contract  or  contract 
based  upon  time-volume  rates,  by  which 
a  shipper  obtains  lower  rates  by 
committing  all  or  a  fixed  portion  of  its 
cargo  to  that  carrier  or  conference.  See 
9  514.15(bH27). 

Non-vessel-operating  common  carrier 
(or  NVOCC)  (foreign  commerce)  means 
a  common  carrier  that  does  not  operate 
the  vessels  by  which  the  ocean 
transportation  is  provided  and  is  a 
shipper  in  its  relationship  with  an  ocean 
common  carrier. 

Ocean  common  carrier  (foreign 
commerce)  means  a  vessel-operating 
common  carrier,  but  the  term  does  not 
include  one  engaged  in  ocean 
transportation  by  ferry  boat  or  ocean 
tramp. 

Ocean  freight  forwarder  (foreign 
commerce)  means  a  person  in  the 
United  States  that: 

(1)  Dispatches  shipments  from  the 
United  States  via  common  carriers  and 
books  or  otherwise  arranges  space  for 
those  shipments  on  behalf  of  shippers; 
and 

(2)  Processes  the  documentation  or 
performs  related  activities  incident  to 
those  shipments. 

On-line  batch  filing  means  the 
process  by  which  a  filer  transmits  tariff 
information,  properly  formatted  in 
accordance  with  pubHshed  ATFI 
transaction  set  formats,  to  the  ATFI 
system  as  a  "batch"  of  transactions  via 
dial-up  telecommunications  links  from 
its  own  computer.  See  S  514.8(c)(2). 

Open  for  public  inspection  means  the 
maintenance,  in  electronic  or  paper 
form,  of  a  complete  and  current  set  of 
the  tariffs  used  by  a  common  carrier, 
conference  or  terminal  operator,  or  to 
which  it  is  a  party,  in  each  of  its  offices 
and  those  of  its  agent  in  every  city 
where  it  transacts  business  involving 
such  tariffs.  See  S  514.8(k]. 

Open  rate  (foreign  commerce)  means 
a  rate  on  a  specified  commodity  or 
commodities  over  which  a  conference 
relinquishes  or  suspends  its  ratemaking 
authority,  in  whole  or  in  part,  thereby 
permitting  each  individual  ocean 
common  carrier  member  of  the 
conference  to  fix  its  own  rates  on  such 
commodity  or  conunodities.  See 
S9  514.13(b)(19)  and  514.15(bKl5). 

Organization  name  means  an  entity's 
name  on  file  with  the  CommissicHi  and 
for  which  the  Commission  assigns  an 
organization  number.  See  t  514.11(a). 

Organization  record  means 
information  regarding  an  entity, 
including  its  name,  address, 
organization  number,  caniw  type,  and 
the  filing  and  effective  dates  of  the 
organization  record.  See  \  S14.11(a). 

Origin  scope  means  a  locatkm  group 
defining  the  geograi^c  range  of  cargo 


origins  covered  by  a  tariff.  See 
S§  514.11(b)(10)  and  514.13(b). 

Owner  (of  tariff  material)  means  the 
carrier,  conference  or  terminal 
establishing  the  rates  and  charges  in 
tarifi  material  and  on  whose  behalf  the 
tariff  material  is  filed.  See  "publisher 
(tariff)." 

Page-based  tariff  meant  the 
traditional  type  of  tariff  in  which  rates 
are  listed  on  the  pages  of  a  paper 
document.  See  {  514.8n()(2). 

Person  includes  individuals,  firms, 
partnerships,  associations,  companies, 
corporations,  }oint  stock  associations, 
trustees,  receivers,  agents,  assignees 
and  personal  representatives. 

Point  of  rest  means  that  area  on  the 
terminal  facility  which  is  assigned  for 
the  receipt  of  inbound  cargo  fixtm  the 
ship  and  from  which  inbound  cargo  may 
be  delivered  to  die  consignee,  and  that 
area  which  is  assigned  for  the  receipt  of 
outbound  cargo  from  shippers  for  vessel 
loading.  See  {  514.15(b)(23). 

Port  means  a  place  at  which  a 
common  carrier  originates  or  terminates 
(by  transshipment  or  otherwise)  its 
actual  ocean  carriage  of  cargo  or 
passengers  as  to  any  particular 
transportation  movement.  See  H  514.14 
and  514.15(bK23). 

Port  range  means  those  ports  in  the 
country  of  loading  or  unloading  of 
service  contract  cargo  that  are  regularly 
served  by  the  contracting  carrier  or 
conference,  as  specified  in  its  tariff  of 
general  applicability,  even  if  the 
contract  itself  contemplates  use  of  but  a 
single  port  within  that  range.  See 
S9  514.7  and  514.17. 

Port  terminal  facilities  means  one  or 
more  structures  comprising  a  terminal 
unit,  which  include,  but  are  not  limited 
to  wharves,  warehouses,  covered  and/ 
or  open  storage  spaces,  cold  storage 
plants,  grain  elevators  and/or  bulk 
cargo  loading  and/or  unloading 
structures,  landings,  and  receiving 
stations,  used  for  the  transmission,  care 
and  convenience  of  cargo  and /or 
passengers  in  the  interchange  of  same 
between  land  and  water  carriers  or 
between  two  water  carriers.  See 
9  514.15(b)(23). 

Post,  posted,  posting  (of  tariff 
matter— domestic  offshore  commerce) 
means  the  maintenance  of  a  complete, 
up-to-date  tariff,  in  electronic  or  paper 
form,  at  local  and  general  offices  of  the 
carriers  party  to  the  tariff  under 
conditions  assuring  its  availability  for 
inspection  by  members  of  the  public. 
See  9  514.8(k}. 

Practices.  See  "tariff.- 

Project  rates  means  rates  applicable 
to  the  transportation  of  materials  and 
equipment  to  be  employed  in  the 
constr\ictkm  or  one-time  development  of 


a  named  facility  used  for  a  major 
governmental,  charitable, 
manufacturing,  resource  exploitation, 
public  utility  or  pubhc  service  purpose, 
and  also  including  disaster  relief 
projects.  Such  construction  or 
development  must  be  undertaken  by 
either  the  shipper  or  consignee  named 
on  the  bill  of  lading  and  none  of  the 
materials  or  equipment  covered  may  be 
transported  for  the  purpose  of  resale  or 
other  commercial  distribution.  See 
9  514.13(a)(3)(iv). 

Proportional  rates  means  rates  or 
charges  assessed  by  a  common  carrier 
for  transportation  services,  the 
application  of  which  is  conditioned  upon 
a  prior  or  subsequent  movement  See 
9  514.14. 

Publisher  (tariff)  means  an 
organization  authorized  to  file  or  amend 
tariff  information. 

Rate  means  a  quoted  price  for 
providing  a  specified  level  of 
transportation  service  for  a  stated 
commodity  quantity,  from  origin  to 
destination,  within  a  defined  time  frame. 
See  9  514.13(b](19]. 

Retrieval.  See  "interactive  retrievaL" 

Round  trip  excursion  voyage  means  a 
single  voyage  in  domestic  offshore 
commerce  which  originates  and 
terminates  at  the  same  port,  does  not 
permanently  disembark  passengers  at 
any  intermediate  port  and  does  not  caQ 
at  any  port  outside  of  the  United  States, 
its  territories,  commonwealths,  districts 
or  possessions.  See  9  514.3(a)(5). 

Rules  (in  a  tariff,  i.e..  Tariff  Rules) 
means  the  stated  policies  set  by  the 
tariff  owner  in  conformance  with 
Commission  regulations  which  govern 
the  application  of  tariff  rates,  charges 
and  other  matters.  See  9  514.15. 

Scope  means  the  location  group(8) 
(geographic  grouping(8))  listing  the  ports 
or  ranges  of  ports  to  and  from  which  the 
tariffs  rates  apply.  See  9  514.11  (bKlO). 

Service  contract  means  a  contract 
between  a  shipper  or  shippers' 
association  and  an  ocean  common 
carrier  or  conference,  in  which  the 
shipper  makes  a  commitment  to  provide 
a  certain  minimum  quantity  of  its  cargo 
or  freight  revenue  over  a  fixed  time 
period,  and  the  ocean  common  carrier  or 
conference  commits  to  a  certain  rate  or 
rate  schedule  as  well  as  a  defined 
service  level  -  such  as,  assured  space, 
transit  time,  port  rotation,  or  similar 
service  features.  The  contract  may  also 
specify  provisions  in  the  event  of 
nonperformance  on  the  part  of  either 
party.  See  9  514.7. 

Service  contract  records  means  such 
documents  and  information  as  will 
enable  the  Commission  to  verify 
compliance  with  the  terms  of  a  service 
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contract  and  shall  include  freighted 
ocean  bills  of  ladirtg  or  equivalent 
shipping  documeniB  which  establish  that 
the  terms  of  the  contract  are  being  or 
have  been  met.  Sef  §  514.7(1). 

Shipment  meani  all  of  the  cargo 
carried  under  the  terms  of  a  single  bill  of 
lading. 

Shipper  means  i  in  owner  or  person 
for  whose  account  the  ocean 
transportation  of  cprgo  is  provided  and 
includes  the  persoii  to  whom  delivery  is 
to  be  made  (consig  lee). 

Shippers  'associi  ition  (foreign 
commerce)  means  i  group  of  shippers 
that  consolidates  or  distributes  freight 
on  a  nonprofit  basis  for  the  members  of 
the  group  in  order  I  o  secure  carload, 
truckload,  or  other  volume  rates  or 
service  contracts. 

Special  case  nun  \ber  means  a  code 
number  assigned  b  /  the  Commission  to 
a  specific  filer  for  fi  limited,  designated 
purpose,  such  as  fcr  a  particular  rate 
(TLI)  increase  to  gc  into  effect  on  less 
than  statutory  notii  ;e  by  special 
permission  or  for  o  Jier  ATFI  associative 
checks  to  be  bypaa  sed.  See 
S  514.9(b){19). 

Special permissi  ?/?  means  permission, 
authorized  by  the  ( lommission,  for 
certain  tariff  filings  that  do  not  conform 
with  applicable  rej  ulations,  usually 
involving  effective!  less  on  less  than  the 
normal  statutory  n(  itice. 

Specimen  bill  of  lading  means  a 
sample  bill  of  ladiii  g  contained  in  a  tariff 
for  example  purpos  es,  which,  in  ATFI,  is 
achieved  by  electrt  nically  entering  the 
terms  contained  on  the  carrier's  bill  of 
lading  in  the  appro  )riate  Tariff  Rule.  See 
§  514.15(b)(8). 

Statement  ofessi  <ntial  terms  means 
the  concise  summa  y  of  all  essential 
terms  of  a  service  qontract  required  to 
be  filed  with  the  Cammission  and  made 
available  to  the  gei  eral  public  in  tariff 
format  by  the  carrii  ir  or  conference  in  its 
Essential  Terms  Pu  )hcation.  See 
S  514.17. 

Submit  or  submii  sion  (foreign 
commerce — servict  contracts)  means 
"file"  or  "filing"  un  ler  this  section.  See 
S  514.7. 

Substituted  service  means  the 
occasional  use  of  ti^ansportation 
facilities  different  fVom  those  which  the 
publishing  carrier  formally  and 
regularly  offers  to  ttie  public,  and  where 
transportation  is  usually  performed  by 
someone  other  thai)  the  publishing 
carrier  due  to  unexpected  operating 
exigencies.  The  off(  sring  or  performing  of 
a  regular  service  bj  means  of  overland 
or  air  transportatio  i  over  part  of  the 


publishing  carrier's 
waterbome  service 


operational  control! of  the  publishing 
carrier,  is  an  arrani  ement  for  intermodal 


route,  or  by  using  a 
not  under  the 


transportation  and  may  not  be  described 
as  substituted  service.  See  S  514.14. 

Syntax  check  means  an  automatic 
system  review  of  items  in  filings  to 
check  conformity  with  data  element 
type  and  size,  and  other  format 
requirements  outlined  in  the  "Batch 
Filing  Guide."  See  S  514.8(n)(l)(i). 

Tape  batch  filing.  See  "in-bulk  batch 
filing." 

Tariff  means  a  publication  containing 
the  actual  rates,  charges,  classifications, 
Tariff  Rules,  regulations  and  practices  of 
a  common  carrier  or  conference  of 
common  carriers.  The  term  "practices" 
refers  to  those  usages,  customs  or  modes 
of  operation  which  in  any  way  affect, 
determine  or  change  the  transportation 
rates,  charges  or  services  provided  by  a 
common  carrier,  and.  in  the  case  of 
conferences,  must  be  restricted  to 
activities  authorized  by  the  basic 
conference  agreement. 

Tariff  amendments.  See 
"amendinent." 

Tariff  filing  means  any  tariff  or 
modification  thereto  which  is  received 
by  the  Commission  as  properly  filed 
pursuant  to  these  rules.  See  "file,  filing" 
and  S  514.8(c). 

Tariff  line  item  (TLI)  (with  a  14-digit 
number)  means  a  single  freight  rate  for 
cargo  of  a  single  commodity  description 
which  may  move  under  a  single 
specified  set  of  transportation 
conditions  such  as  container  size  or 
temperature  for  a  specified  time  period. 
See  §  514.13(b). 

Tariff  matter,  tariff  material,  tariff 
publication  means  a  tariff  and  the 
essential  terms  of  service  contracts,  or 
any  portion  and  amendment  thereof, 
tendered  for  filing  with  the  Commission 
pursuant  to  this  part. 

Tariff  of  general  applicability  (foreign 
commerce — service  contracts)  means 
the  effective  tariff,  on  file  at  the 
Commission  under  this  part,  that  would 
apply  to  the  transportation  in  the 
absence  of  a  service  contract.  See 
§S  514.7(h)(l)(iv)  and  514.12(a). 

Tariff  record  means  a  collection  of 
tariff  identification  data  that  include  the 
name  and  type  of  the  tariff,  the  tariff 
number,  publishing  office,  units  of 
weight  and  measure,  and  the  date  the 
tariff  was  filed,  the  date  it  became 
effective,  and  the  date  it  expires.  See 
S  514.11(a). 

Tariff  Rule.  See  "rules  (in  a  tariff)" 
and  S  514.15. 

Terminal  services  includes  checking; 
dockage;  free  time;  handling;  heavy  lift; 
loading  and  unloading;  terminal  storage; 
usage;  wharfage;  and,  wharf  demurrage, 
as  defined  in  this  section.  The  definition 
of  terminal  services  set  forth  in  this 
section  shall  be  set  forth  in  tariffs  filed 
pursuant  to  this  part  except  that  other 


definitions  of  terminal  services  may  be 
used  if  they  are  correlated  by  footnote 
or  other  appropriate  method  to  the 
definitions  set  forth  herein.  Any 
additional  services  which  are  offered 
shall  be  listed  and  charges  therefor  shall 
be  shown  in  terminal  tariffs.  See 
§  514.15(b)(23). 

Terminal  storage  means  the  service 
of  providing  warehouse  or  other 
terminal  facilities  for  the  storage  of 
inbound  or  outbound  cargo  after  the 
expiration  of  free  time,  including  wharf 
storage,  shipside  storage,  closed  or 
covered  storage,  open  or  ground  storage, 
bonded  storage  and  refrigerated  storage, 
after  storage  arrangements  have  been 
made.  See  "terminal  services"  and 
§  514.15(b)(23). 

Termination  date  means  the 
expiration  date  of  a  service  contract  or 
the  date  the  service  contract  is 
terminated  for  reasons  not  specifically 
set  forth  in  the  contract.  See  S  514.17(d). 

Through  intermodal  transportation 
(domestic  offshore  commerce)  means 
transportation  at  joint  rates  over  a 
through  route  by  two  or  more  carriers,  at 
least  one  of  which  is,  and  one  of  which 
is  not,  a  domestic  offshore  carrier. 
Through  transportation  entirely  by 
water  may  be  intermodal  transportation 
for  purposes  of  this  part  when  one  or 
more  participating  carrier(s)  is  subject  to 
rate  regulation  pursuant  to  subchapter 
III  of  chapter  105  of  title  49  of  the  U.S. 
Code.  See  S  514.14. 

Through  rate  (domestic  offshore 
commerce)  means  a  total  charge  for 
transportation  from  origin  to 
destination.  It  may  be  a  local  rate,  a 
joint  rate,  or  a  combination  of 
separately  established  rates.  See 
§  514.14. 

Through  rate  (foreign  commerce) 
means  the  single  amount  charged  by  a 
conmion  carrier  in  connection  with 
through  transportation.  See  §  514.14, 

Through  route  (domestic  offshore 
commerce)  means  continuous 
transportation  between  origin  and 
destination  for  which  a  through  rate  is 
assessed  and  which  is  offered  or 
performed  by: 

(1)  A  single  domestic  offshore  carrier 
offering  service  between  port  terminal 
areas; 

(2)  Two  or  more  domestic  offshore 
carriers;  or 

(3)  One  or  more  domestic  offshore 
carriers  in  connection  with  one  or  more 
other  carriers. 

See  8  514.14. 

Through  transportation  (foreign 
commerce)  means  continuous 
transportation  between  points  of  origin 
and  destination,  either  or  both  of  which 
lie  beyond  port  terminal  areas,  for 
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which  a  through  rate  is  assessed  and 
which  is  offered  or  performed  by  one  or 
more  carriers,  at  least  one  of  which  is  a 
common  carrier,  between  a  United 
States  point  or  port  and  a  foreign  point 
or  port.  See  §  514.14. 

Thru  date  means  the  date  (11:59  p.m.) 
after  which  an  amendment  to  a  tari^ 
element  (e.g.,  TLI  rate)  is  designated  by 
the  nier  to  be  unavailable  for  use  and 
the  previously  efl'ective  tariff  element 
automatically  goes  back  into  effect.  See 
"expiration  date"  and  S  514.10(a)(5). 

Time/volume  rate  (foreign  commerce) 
means  a  rate  published  in  a  tariff  which 
is  conditional  upon  receipt  of  a  specified 
aggregate  volume  of  cargo  or  aggregate 
freight  revenue  over  a  specified  period 
of  Ume.  See  §§  514.13(b)(19)  and 
514.15(b)(26). 

TU.  See  "tariff  line  item." 

Trade  name  means  a  name  that  a 
common  carrier  uses  for  conducting 
business,  but  which  is  not  its  primary 
legal  name.  This  is  also  known  as  a  "d/ 
b/a"  (doing  business  as)  name.  See 
S  514.11. 

Traditional  tariff  meant  a  page-based 
tariff  in  which  all  of  the  tariff 
components  are  contained  on  the  pages 
of  a  paper  document.  See  S  514.8(k](2]. 

Transaction  set  means  a  pre-detined, 
ATFI-compatible  data  format  used  for 
electronic  batch  filing  (electronic  data 
interchange  or  EDI)  of  tariff  information. 
When  using  third-party  software  for 
batch  filing,  all  data  must  be  formatted 
into  the  appropriate  transaction  sets 
before  it  can  be  batch  Hied  to  the 
Commission  through  the  ATFI  system. 
The  transaction  set  formats  are 
available  to  the  public  in  the  ATFI 
"Batch  Filirig  Guide."  See  S  514.8(d)(3). 

Transshipment  (domestic  offshore 
commerce)  means  the  physical  transfer 
of  cargo  from  one  carrier  to  another  in 
the  course  of  a  through  route  where  at 
least  one  of  the  exchanging  carriers  is  a 
vessel-operating,  domestic  offshore 
carrier.  See  S9  514.14  and  514.15(b](13). 

Usage  means  the  use  of  terminal 
facility  by  any  rail  carrier,  lighter 
operator,  trucker,  shipper  or  consignee, 
its  agents,  servants,  and/or  employees, 
when  it  performs  its  own  car,  lighter  or 
truck  loading  or  unloading,  or  the  use  of 
said  facilities  for  any  other  gainful 
purpose  for  which  a  charge  is  not 
otherwise  specified.  See  "terminal 
services"  and  fi  514.15(b)(23). 

Validity  check  means  a  system 
review  of  certain  items  in  filings  to 
check  conformity  with  reference  tables 
outlined  in  the  transaction  sets  and 
standard  glossaries  employed  in  ATFI, 
e.g.,  origin  and  destination  locations 
must  be  correctly  spelled  and  be 
members  of  the  AlTl  locations  glossary. 
See  8  514.8(n)(l)(ii). 


Via  port(s)  means  the  port(s)  at 
which  a  vessel  calls  for  intermodal 
transportation  from  and/or  to  an  inland 
point  by  a  carrier  of  another  mode,  such 
as  a  railroad  or  a  truck. 

Wharf  demurrage  means  a  charge 
assessed  against  cargo  remaining  in  or 
on  terminal  facilities  after  the  expiration 
of  free  time,  unless  arrangements  have 
been  made  for  storage.  See  "terminal 
services." 

Wharfage  means  a  charge  assessed 
against  the  cargo  or  vessel  on  all  cargo 
passing  or  conveyed  over,  onto,  or  under 
wharves  or  between  vessels  (to  or  from 
barge,  lighter,  or  water),  when  berthed 
at  wharf  or  when  moored  in  slip 
adjacent  to  wharf.  Wharfage  is  solely 
the  charge  for  use  of  wharf  and  does  not 
include  charges  for  any  other  service. 
See  "terminal  services"  and 
S  514.15(b)(23). 

S  514.3    Ex«mptlon«  and  txc<usion». 

Applications  for  exemptions  are 
governed  by  9  502.69  of  this  chapter.  The 
following  exemptions  have  been  granted 
from  certain  described  requirements  of 
this  part: 

(a)  Certain  services  involved  in  the 
following: 

(1)  Equipment  interchange 
agreements.  Equipment-interchange 
agreements  between  common  carriers 
subject  to  this  part  and  inland  carriers, 
where  such  agreements  are  not  referred 
to  in  the  carriers'  tariffs  and  do  not 
affect  the  tariff  rates,  charges  or 
practices  of  the  carriers,  are  exempt 
from  the  tariff  filing  requirements  of  the 
1916  and  1984  Acts  and  the  rules  of  this 
part.  See  §S  514.12(b)(3)  and 
514.15(b)(21). 

(2)  Controlled  common  carriers  in 
foreign  commerce.  A  controlled  common 
carrier  shall  be  exempt  from  the 
provisions  of  this  part  exclusively 
applicable  to  controlled  common 
carriers  (See  S  514.4(c))  when: 

(i)  The  vessels  of  die  controlling  state 
are  entiUed  by  a  treaty  of  the  United 
States  to  receive  national  or  most- 
favored-nation  treatment; 

(ii)  The  controlling  state  subscribed, 
as  of  November  17, 1978,  to  the  shipping 
policy  statement  contained  in  note  1, 
Annex  "A"  of  the  Code  of  Liberalization 
of  Current  Invisible  Operations,  adopted 
by  the  Council  of  the  Organization  for 
Economic  Cooperation  and 
Development; 

(iii)  As  to  any  particular  rate,  the 
controlled  common  carrier's  tariff 
contains  an  amount  set  by  the  duly 
authorized  action  of  a  ratemaking  body, 
except  that  this  exemption  is 
inapplicable  to  rates  established 
pursuant  to  an  agreement  in  which  all 
the  members  are  controlled  common 


carriers  not  otherwise  excluded  by  this 
paragraph  (see  i  514.9(b)(24)[i)(A)): 

(iv)  The  controlled  common  carrier's 
rates,  charges,  classifications,  Tariff 
Rules  or  regulations  govern 
transportation  of  cargo  between  the 
controlling  state  and  the  United  States, 
including  its  districts,  territories  and 
possessions  (see  S  514.9(b)(24)(i)(B));  or 

(v)  The  controlled  common  carrier 
operates  in  a  trade  served  exclusively 
by  controlled  common  carriers  (see 
5  S14.9(b)(24)(i)(C)). 

(3)  Interstate  Commerce  Commission 
("ICC").  Transportation  in  domestic 
offshore  commerce  which  is  subject  to 
the  jurisdiction  of  the  Interstate 
Commerce  Commission  under  49  U.S.C. 
Chapter  105  is  exempt  from  the  tariff 
filing  requirements  of  the  1916  Act  and 
the  rules  of  this  part. 

(4)  Marine  terminal  operations  of 
DOD.  When  the  Department  of  Defense 
(including  the  military  department  and 
all  agencies  of  the  Department  of 
Defense)  carries  on  the  business  of 
furnishing  wharfage,  dock,  warehouse, 
or  other  terminal  facilities,  as  defined  in 
S  514.2.  it  shall  be  exempt  from  the 
terminal  tariff  filing  and  publication 
requirements  of  this  part. 

(5)  Round  trip  passenger  excursion 
voyages  in  domestic  offshore  commerce. 
Round  trip  passenger  excursion  voyages 
in  domestic  offshore  commerce  are 
exempt  from  the  tariff  filing 
requirements  of  the  1916  Act  and  the 
rules  of  this  part. 

(6)  Certain  small  vessels  in  domestic 
offshore  commerce.  Transportation  In 
domestic  offshore  commerce  by  vessels 
with  a  cargo  carrying  capacity  of  100 
tons  or  less,  or  with  an  indicated 
horsepower  of  100  or  less,  is  exempt 
bom  the  tariff  filing  requirements  of  the 
1916  Act  and  die  rules  of  this  part,  only 
if  such  vessels: 

(i)  Are  not  employed  by  or  under  the 
common  control  or  management  of  a 
domestic  offshore  carrier  which 
operates  vessels  in  excess  of  these 
limits; 

(ii)  Are  not  operated  as  part  of  a 
through  route  with  another  domestic 
offshore  carrier  and 

(iii)  Are  not  performing  lighterage 
services  in  connection  with  or  on  behalf 
of  another  domestic  offshore  carrier. 

(7)  Terminal  barge  operators.  See 
5  514.1(c)(3)(ii)(B)(2). 

(8)  Certain  terminal  services:  The 
filing  requirements  of  this  part  do  not 
apply  to  rates  and  charges  for 

(i)  Terminal  services  performed  for 
water  carriers  pursuant  to  negotiated 
contracts;  or 

(ii)  Storage  of  cargo  and  services 
incidental  diereto  by  public 
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warehousemen  pursuant  to  storage 
agreements  coverediby  issued 
warehouse  receipts. 

(b)  Certain  cargo  types — (1)  Bulk, 
forest  products,  eta  j[i)  Except  as 
provided  in  paragraphs  (b){l)(ii)  and  (iii) 
of  this  section,  this  oart  does  not  apply 
to  bulk  cargo,  forest  products,  recycled 
metal  scrap,  waste  f  aper  and  paper 
waste  in  foreign  tariffs,  terminal  tariffs 
or  service  contracts. 

(ii)  Carriers  or  coriferences  which 
voluntarily  file  tariffl  or  service  contract 
provisions  covering  otherwise  exempt 
transportation  thereby  subject 
themselves  to  all  staitutory  provisions 
and  the  requirements  of  this  part, 
including  the  require  ment  to  adhere  to 
the  filed  tariff  provis  ions. 

(iii)  An  exempt  co  nmodity  Hsted  in 
paragraph  (b)(1)  of  tiis  section  may  be 
included  in  a  service  contract  filed  with 
the  Commission  onl;  if: 

(A)  There  is  a  tari  f  of  general 
applicability  for  the  transportation 
which  contains  a  specific  commodity 
rate  for  the  exempted  commodity;  or 

(B)  The  contract  it  self  sets  forth  a  rate 
or  charge  which  will  be  applied  if  the 
contract  is  rejected  ( >r  otherwise 
terminated. 

(2)  Mail  in  foreigt  i  commerce. 
Transportation  of  m  ill  between  the 
United  States  and  fc  reign  countries  is 
exempt  from  the  filii  ig  requirements  of 
the  1984  Act  and  the  rules  of  this  part. 

(3)  Used  military  household  goods — 
NVOCCs.  Transportation  of  used 
military  household  ^  oods  and  personal 
effects  by  non-vessel-operating  common 
carriers  is  exempt  from  the  filing 
requirements  of  the  1916  and  1984  Acts 
and  the  rules  of  this  part. 

(4)  Department  oj  Defense  cargo  in 
foreign  commerce  - 1  rertain 
requirements.  Trana  jortation  in  foreign 
commerce  of  U.S.  D(  partment  of 
Defense  cargo  by  Ai  nerican-flag 
common  carriers,  under  terms  and 
conditions  negotiated  and  approved  by 
the  Military  Sealift  (Command  ("MSC"). 
is  subject  to  continu  ng  special 
permission  authority  to  deviate  from  the 
30-day  notice  requir  ;ment  of  section  8  of 
the  1984  Act.  if  all  tlje  following 
conditions  are  met  I 

(i)  Exact  copies  of  all  common  carrier 
quotations  or  tendei  s  accepted  by  MSC 
are  filed  with  the  Commission  as  soon 
as  possible  after  theiy  are  approved  by 
MSC,  but  no  later  tl^n  on  the  effective 
date; 


(ii)  The  use  of  the 
under  S  514.9(b)(13) 


filing  symbol  "m ' 
is  understood  by  the 


filer  to  mean  that  th^  tariff  material  filed 
is  submitted  in  accordance  with  the 


requirements  of  the 
and  this  part; 


Shipping  Act  of  1984 


(iii)  Tenders  submitted  for  filing  are  to 
be  consecutively  numbered  by  the 
respective  common  carriers  as  part  of  a 
distinct  tariff  series;  and 

(iv)  Amendments  to  tenders  must  also 
be  filed  with  the  Commission. 

(c)  Certain  locations  in  foreign 
commerce — (1)  Between  foreign 
countries.  This  part  does  not  apply  to 
transportation  of  cargo  between  foreign 
countries,  including  that  which  is 
transshipped  from  one  ocean  common 
carrier  to  another  (or  between  vessels  of 
the  same  common  carrier)  at  a  U.S.  port 
or  transferred  between  an  ocean 
common  carrier  and  another 
transportation  mode  at  a  U.S.  port  for 
overland  carriage  through  the  United 
States,  where  the  ocean  common  carrier 
accepts  custody  of  the  cargo  in  a  foreign 
country  and  issues  a  through  bill  of 
lading  covering  its  transportation  to  a 
foreign  point  of  destination. 

(2)  Between  Canada  and  U.S.  The 
following  services  are  exempt  from  the 
filing  requirements  of  the  1984  Act  and 
the  rules  of  this  part: 

(i)  Prince  Rupert  and  Alaska — (A) 
Vehicles.  Transportation  by  vessels 
operated  by  the  State  of  Alaska 
between  Prince  Rupert,  Canada  and 
ports  in  southeastern  Alaska,  if  all  the 
following  conditions  are  met: 

[1]  Carriage  of  property  is  limited  to 
vehicles; 

[2)  Tolls  levied  for  vehicles  are  based 
solely  on  space  utilized  rather  than  the 
weight  or  contents  of  the  vehicle  and  are 
the  same  whether  the  vehicle  is  loaded 
or  empty; 

(J)  The  vessel  operator  does  not  move 
the  vehicles  on  or  off  the  ship;  and 

[4]  The  common  carrier  does  not 
participate  in  any  joint  rates 
establishing  through  routes  or  in  any 
other  type  of  agreement  with  any  other 
common  carrier. 

(B)  Passengers.  Transportation  of 
passengers,  commercial  buses  carrying 
passengers,  personal  vehicles  and 
personal  effects  by  vessels  operated  by 
the  State  of  Alaska  between  Seattle, 
Washington  and  Prince  Rupert  Canada, 
only  if  such  vehicles  and  personal 
effects  are  the  accompanying  personal 
property  of  the  passengers  and  are  not 
transported  for  the  purpose  of  sale. 

(ii)  British  Columbia  and  Puget  Sound 
Ports;  rail  cars — (A)  Through  rates. 
Transportation  by  water  of  cargo 
moving  in  rail  cars  between  British 
Columbia,  Canada  and  United  States 
ports  on  Puget  Sound,  and  between 
British  Columbia,  Canada  and  ports  or 
points  in  Alaska,  only  if  the  cargo  does 
not  originate  in  or  is  not  destined  to 
foreign  countries  other  than  Canada, 
and  if: 


(;)  The  through  rates  are  filed  with  the 
Interstate  Commerce  Commission  and/ 
or  the  Canadian  Transport  Commission: 
and 

(2)  Certified  copies  of  the  rate 
divisions  and  of  all  agreements, 
arrangements  or  concurrences,  entered 
into  in  connection  with  the 
transportation  of  such  cargo,  are  filed 
with  the  Commission  within  30  days  of 
the  effectiveness  of  such  rate  divisions, 
agreements,  arrangements  or 
concurrences. 

(B)  Bulk;  port-to-port.  Transportation 
by  water  of  cargo  moving  in  bulk 
without  mark  or  count  in  rail  cars  on  a 
local  port-to-port  rate  basis  between 
ports  in  British  Columbia,  Canada  and 
United  States  ports  on  Puget  Sound,  if 
the  rates  charged  for  any  particular  bulk 
type  commodity  on  any  one  sailing  are 
identical  for  all  shippers,  except  that: 

[1]  This  exemption  shall  not  apply  to 
cargo  originating  in  or  destined  to 
foreign  countries  other  than  Canada; 
and 

(2)  The  carrier  will  remain  subject  to 
all  other  provisions  of  the  Shipping  Act 
of  1984. 

(iii)  Incan  Superior,  Ltd. 
Transportation  by  Incan  Superior,  Ltd. 
of  cargo  moving  in  railroad  cars 
between  Thunder  Bay.  Ontario,  and 
Superior,  Wisconsin,  only  if  the  cargo 
does  not  originate  in  or  is  not  destined 
to  foreign  countries  other  than  Canada, 
and  if: 

(A)  The  through  rates  are  filed  with 
the  Interstate  Commerce  Commission 
and/or  the  Canadian  Transport 
Commission;  and 

(B)  Certified  copies  of  the  rate 
divisions  and  of  all  agreements, 
arrangements  or  concurrences  entered 
into  in  connection  with  the 
transportation  of  such  cargo  are  filed 
with  the  Commission  within  30  days  of 
the  effectiveness  of  such  rate  divisions, 
agreements,  arrangements  or 
concurrences. 

(d)  Certain  locations  in  domestic 
commerce — (1)  Alaska — (i)  Bethel— 
Kuskokwim  Bay.  Transportation 
between  Bethel,  Alaska  and  points  in 
the  Kuskokwim  Bay  region  in  the  range 
from  Platinum  to  Mekoryuk  is  exempt 
from  the  filing  requirements  of  the  1916 
Act  and  the  rules  of  this  part. 

(ii)  Seattle— S.E.  Alaska  on  State-of- 
Alaska  operated  vessels.  Transportation 
of  passengers,  commercial  buses 
carrying  passengers,  personal  vehicles 
and  personal  effects  by  vessels  operated 
by  the  State  of  Alaska  between  Sieattle, 
Washington,  and  ports  in  Southeastern 
Alaska,  is  exempt  from  the  filing 
requirements  of  the  1916  Act  and  the 
rules  of  this  part,  only  if  said  personal 
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vehicles  and  personal  effects  are  not 
transported  for  the  purpose  of  sale, 
lease,  or  other  commercial  activities. 

(2)  //o»vo//— (i)  Notice  requirements. 
Carriers  providing  all-water 
transportation  between  the  continental 
United  States  (including  Alaska  and  the 
District  of  Columbia)  and  Hawaii  may 
publish  new  individual  commodity  rates, 
or  reductions  in  existing  individual 
rates,  on  one  day's  notice,  and  to  that 
extent  are  exempted  from  the  notice 
requirements  of  the  1916  Act  and  the 
rules  of  this  part.  See  S  514.9(b](24)(ii). 

{ii^  [Reserved) 

(3)  Puerto  Rico — (i)  Notice 
requirements.  Carriers  providing  port-to- 
port  transportation  between  the  United 
States  and  Puerto  Rico  may  publish  new 
individual  commodity  rates,  or 
reductions  in  existing  individual  rates, 
on  one  day's  notice,  and  to  that  extent 
are  exempted  from  the  notice 
requirements  of  the  1916  Act  and  the 
rules  of  this  part.  See  S  514.9(b)(24)(ii). 

(ii)  Bulk  liquid  carso.  Transportation 
between  the  continental  United  States 
and  Puerto  Rico  of  bulk  liquid  cargoes  in 
quantities  of  not  less  than  200,000 
gallons  per  shipment  (i.e.,  a  single 
shipper  to  a  single  consignee]  is  exempt 
from  the  filing  requirements  of  the  1916 
Act  and  the  rules  of  this  part,  only  if 
such  shipments  are  carried  in  tank 
vessels  designed  exclusively  for  bulk 
liquid  cargoes  and  which  are  certified 
under  regulations  approved  by  the  U.S. 
Coast  Guard  pursuant  to  46  U.S.C.  3306. 

(4)  U.S.  Virgin  Islands— {i)  Notice 
requirements.  Carriers  providing  port-to- 
port  transportation  between  the  United 
States,  including  Puerto  Rico,  and  the 
U.S.  Virgin  Islands  may  publish  new 
individual  commodity  rates',  or 
reductions  in  existing  individual  rates, 
on  one  day's  notice,  and  to  that  extent 
are  exempted  from  the  notice 
requirements  of  the  1916  Act  and  the 
rules  of  this  part.  See  S  514.g(b)(24)(ii). 

(ii)  (Reserved] 

(e)  Electronic  filing.  A  temporary 
exemption  from  the  electronic  filing 
requirements  of  this  part  may  be 
obtained  by  application  under  $  514.8(a), 
but,  during  the  period  of  such  exemption 
and  unless  otherwise  exempted  by  this 
part,  tariff  material  is  required  to  be 
filed  in  paper  format  under  parts  515, 
520,  550,  580  and/or  581  of  this  chapter. 

§  S14.4    Contant,  filing  and  cancelation  of 
tariff  nurtarlal;  ganaraL 

(a)  Effectiveness  of  new  or  initial 
carrier  and  conference  tariffs  in  the 
domestic  offshore  and  foreign  trades. 
Unless  otherwise  provided  by  the 
Commission  or  this  part,  all  conference 
and  carrier  tariffs  tendered  for  filing 
(including  the  tariffs  of  carriers  entering 


a  trade  for  the  first  time),  shall  bear  an 
effective  date  which  permits  at  least  30 
days'  notice  of  the  filing.  The  30-day 
notice  period  between  filing  date  and 
effective  date  shall  commence  at  12:01 
a.m.  of  the  day  of  filing  under 
§  514.10(a)(2).  The  tariff  may  take  e^ect 
at  12:01  a.m.  of  the  31st  day.  See 
S§  514.9  and  514.10(a].  The  30-day  notice 
requirement  is  not  applicable  to  service 
contracts  and  their  essential  terms 
under  SS  514.7  and  514.17. 

(b)  Prohibitions — (1)  Foreign 
language  tariffs,  (i)  Tariffs  and  essential 
terms  of  service  contracts  in  foreign 
languages  will  not  be  accepted.  Filers 
may,  however,  include  foreign  language 
commodity  descriptions,  TLI  notes,  and 
commodity  index  entries,  but  only  if: 

(A)  The  non-English  entries  follow  the 
English  entries;  and 

(B)  The  non-English  text  is  precisely 
translated  from  the  English. 

(ii)  The  English  wording  shall  have 
precedence  in  any  question  of 
interpretation. 

(2)  Ambiguous,  duplicating  and 
conflicting  provisions.  No  person  may 
publish  and  file  any  tariff  matter  which 
contains  ambiguous  language  or 
duplicates  or  conflicts  with  any  other 
tariff  matter  on  file  with  the  Commission 
in  which  such  person  is  a  party  or 
participant,  whether  filed  by  such 
person  or  by  an  authorized  agent. 

(3)  Limiting  or  qualifying 
provisions — (i)  Limitation  of  liability. 
Tariffs  may  not  contain  Tariff  Rules 
purporting  to  limit  liability  in  a  manner 
not  authorized  by  law. 

(ii)  Qualifying  terms.  Tariffs  may  not 
contain  terms  such  as  "Taken  by  Special 
Agreement  or  Arrangement  Only," 
"Subject  to  Carrier's  Option  of 
Acceptance,"  or  "Carried  at  Cargo 
Owner's  Risk,"  which  terms  (unless 
accompanied  by  sufficient  qualifying 
language  explaining  a  more  limited 
interpretation)  are  clearly  inconsistent 
with  the  legal  responsibilities  of  a 
common  carrier  towards  the  shipping 
public. 

(iii)  Exculpatory  tariff  provisions.  No 
terminal  tariff  may  contain  provisions 
that  exculpate  or  otherwise  relieve 
marine  terminal  operators  from  liability 
for  their  own  negligence,  or  that  impose 
upon  others  the  obligation  to  indemnify 
or  hold-harmless  the  terminals  from 
liability  for  their  own  negligence. 

(iv)  Rates  in  other  tariffs.  Except  as 
specifically  allowed  in  this  part  (see 
§  514.12): 

(A)  No  rate  tariff  may  require 
reference  to  or  be  governed  by  another 
rate  tariff;  and 

(B)  The  publication  of  a  statement  in  a 
tariff  to  the  effect  that  the  rates 
published  therein  take  precedence  over 


the  rates  published  in  some  other  tariff, 
or  that  the  rates  published  in  some  other 
tariff  take  precedence  over  or  alternate 
with  rates  published  therein,  is 
prohibited. 

(v)  Modification  of  essential  terms. 
Essential  terms  of  service  contracts  may 
not  contain  any  provision  permitting 
modification  by  the  parties  other  than  in 
full  compliance  with  this  part. 

(c)  Controlled  common  carriers — (1) 
Controlled  common  carrier  rates — (i) 
Level  of  rates  and  charges.  Except  as 
provided  in  S  514.3(a)(2),  no  controlled 
common  carrier  may  maintain  rates  or 
charges  in  its  tariffs  filed  with  the 
Commission  that  are  below  a  level  that 
is  just  and  reasonable,  nor  may  any 
such  carrier  establish  or  maintain  unjust 
or  unreasonable  classifications.  Tariff 
Rules,  or  regulations  in  those  tariffs.  An 
unjust  or  unreasonable  classification. 
Tariff  Rule  or  regulation  means  one  that 
results  or  is  likely  to  result  in  the 
carriage  or  handling  of  cargo  at  rates  or 
charges  that  are  below  a  just  and 
reasonable  level. 

(ii)  Commission  disapproval  The 
Commission  may,  at  any  time  after 
notice  and  hearing,  disapprove  any 
rates,  charges,  classifications.  Tariff 
Rules  or  regulations  that  the  controlled  . 
common  carrier  has  failed  to 
demonstrate  to  be  just  and  reasonable. 
In  a  proceeding  under  this  paragraph, 
the  burden  of  proof  is  on  the  controlled 
common  carrier  to  demonstrate  that  its 
rates,  charges,  classifications.  Tariff 
Rules  or  regulations  are  just  and 
reasonable.  Rates,  charges, 
classifications,  Tariff  Rules  or 
regulations  filed  by  a  controlled 
common  carrier  that  have  been  rejected, 
suspended,  or  disapproved  by  the 
Commission  are  void  and  their  use  is 
unlawful. 

(iii)  Effective  date  of  rates.  The  rates, 
charges,  classifications.  Tariff  Rules  or 
regulations  of  controlled  common 
carriers  may  not,  without  special 
permission  of  the  Commission,  become 
effective  sooner  than  the  30th  day  after 
the  date  of  filing  with  the  Commission. 

(2)  Classification  as  a  controlled 
common  carrier,  (i)  The  Commission 
will  notify  any  common  carrier  of  its 
classification  as  a  controlled  common 
carrier  and  enter  such  classification  in 
ATFl. 

(ii)  Any  common  carrier  contesting 
such  a  classification  may,  within  30 
days  after  the  date  of  the  Commission's 
notice,  submit  a  rebuttal  statement. 

(iii)  The  Commission  shall  review  the 
rebuttal  and  notify  the  common  carrier 
of  its  final  decision  within  30  days  from 
the  date  the  rebuttal  statement  was 
filed. 
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(d)  Duty  and  authiirity  to  file — (1) 
General  procedure.  [  )  Except  as 
provided  in  paragraph  {d){l){ii)  of  this 
section,  authority  to  )btain  or  delegate 
authority  for  using  U  sERID  and 
password  under  S  51  (.8(f)  for  filing  and 
amending  particular  types  of  tariff 
material,  as  well  as  authority  to  change 
filing  and  editing  aut  lority,  must  be 
requested  by  a  respo  [isible  official  of  the 
tariff  owner  in  writir  g.  using  the 
registration  form  in  exhibit  1  to  this  part, 
showing  (or  attachin  j)  all  necessary 
approvals  and  payin  I  the  appropriate 
fc2  under  §  514.21. 

{"!  in  an  emergency,  a  person,  already 
lothorized  to  mainta  n  and  edit  its  firm's 
organization  record  i  nder  §  514.11(a), 
may  change  a  "publi  her"  under 
§  514.11(a)(9)(iii),  vei  aally  notify  BTCL. 
and  promptly  submit  the  proper 
registration  form,  do(  ;uments  and  fee. 

(2)  Domestic  offsh  ore  tariffs,  (i) 
Tariffs  in  domestic  o  fshore  commerce 
may  be  filed  only  by  a  responsible 
official  of,  or  a  tariff  igent  appointed  by, 
a  domestic  offshore  carrier  participating 
in  the  transportation  offered  therein. 
When  a  tariff  agent  ij  employed,  a 
delegation  of  authority  from  each 
participating,  domes  ic  offshore  carrier 
must  be  provided. 

(ii)  The  request  for  filing  authority 
shall  state  that  a  tari  °f  agent  has  been 
appointed  as  of  a  pai  ticular  date, 
identify  the  agent  by  name  and  business 
address,  indicate  whether  and  under 
what  circumstances  my  other  person  is 
authorized  to  serve  £  s  an  alternate 
agent,  and  specifical  y  set  forth  the 
agent's  powers  and  (  uties  to  act  for  the 
carrier  in  tariff  mattf  rs.  Only  one 
alternate  agent  may  }e  appointed. 

(iii)  More  than  one  delegation  of 
authority  covering  ai  ly  one  tariff  is 
prohibited,  except  th  at  governing  tariffs 
filed  pursuant  to  5  5  4.12  may  be  the 
subject  of  separate  c  elegations. 
Submission  of  a  subt  equent  delegation 
of  authority  covering  a  tariff,  governing 
tariff  or  group  of  tari  fs,  shall 
automatically  revoki  any  earlier 
delegation  as  to  that  tariff  or  tariffs  on 
the  day  the  subsequent  delegation  is 
filed,  as  evidenced  b  y  the  Commission's 
receipt  notation. 

(iv)  A  delegation  c  f  authority  to  a 
tariff  agent  may  be  revoked  in  whole  or 
in  part  by  filing  a  wi  itten  revocation 
which  clearly  identi  ies  the  delegation  oi 
authority  and  the  pa  -ticular  powers  and 
duties  being  revokec . 

(v)  Should  a  carrie  r  enter  receivership, 
or  otherwise  come  u  ider  the  control  of  a 
trustee,  the  duty  anc  authority  to  file 
tariff  material  shall  )e  upon  the  receiver 
or  trustee  appointed  until  the 
receivership/trusteeship  is  terminated. 


(3)  Foreign  tariffs,  (i)  Tariffs  in 
foreign  commerce  shall  be  filed  by  an 
officer  or  employee  of  the  common 
carrier  or.  if  a  conference  tariff,  by  an 
officer  or  employee  of  the  conference.  In 
the  alternative,  filing  may  be 
accomplished  through  an  agent 
authorized  to  act  for  such  common 
carrier  or  conference. 

(ii)  A  common  carrier  or  conference 
may  delegate  authority  to  a  person,  not 
an  official  or  employee  of  such  common 
carrier  or  conference,  for  the  purpose  of 
issuing  all  its  tariffs  or  any  particular 
tariff. 

(iii)  Whenever  there  is  a  delegation  of 
tariff-issuing  authority  by  a  common 
carrier  or  conference,  the  request  shall 
set  forth  the  exact  limits  of  the  agent's 
authority. 

(4)  Conference-related  situations  in 
foreign  commerce — (i)  Admission  to 
membership.  When  a  common  carrier  is 
admitted  to  membership  in  a  conference, 
cancelation  of  the  common  carrier's 
individual  tariff  (if  any)  in  the  trade 
served  by  the  conference  and  addition 
of  the  newly  admitted  common  carrier 
to  the  listed  participating  common 
carriers  in  the  conference  tariff  shall  be 
filed  with  the  Commission  and  may 
become  effective  upon  the  date  of  such 
filing,  except  that: 

(A)  U  the  common  carrier  has  an 
individual  tariff  in  the  trade  served  by 
the  conference  and  cancelation  of  that 
tariff  and  addition  of  the  common 
carrier  to  the  conference  tariff  would 
result  in  an  increase  in  that  common 
carrier's  rates,  the  common  carrier  shall, 
30  days  prior  to  being  admitted  as  a  new 
conference  member,  cancel  its 
individual  tariff  effective  30  days  from 
date  of  cancelation,  making  reference  to 
the  conference  tariff  and  where  it  may 
be  examined,  unless  special  permission 
to  become  effective  in  less  than  30  days 
has  been  granted  by  the  Commission 
pursuant  to  §  514.18;  and 

(B)  A  controlled  common  carrier 
newly  admitted  to  membership  in  a 
conference  shall,  30  days  prior  to 
admission,  electronically  file  notice  of 
cancelation  of  any  applicable 
independent  tariff  effective  upon  the 
date  of  admission  to  conference 
membership,  unless  special  permission 
has  been  granted  by  the  Commission 
pursuant  to  S  514.18. 

(ii)  Duties  of  members.  (A)  Common 
carrier  participants  in  a  conference  tariff 
are  not  relieved  from  the  necessity  of 
complying  with  the  Commission's 
regulations  and  the  requirements  of 
section  8(a)(1)  of  the  1984  Act  with 
regard  to  keeping  tariffs  open  for  public 
inspection.  See  S  514.8(k)(l). 

(B)  A  common  carrier's  obligation  to 
file  tariffs  pursuant  to  section  8(a)  of  the 


1984  Act  and  this  part  must  be  carried 
out  as  follows: 

(;)  When  the  common  carrier  is  not  a 
party  to  an  agreement,  by  filing  its  own 
tariff  or  tariffs. 

[2]  When  the  common  carrier  is  party 
to  an  agreement,  by  participation  in  a 
single  tariff  filed  by  the  conference, 
except  that  this  requirement  shall  not 
apply  to: 

(/)  Ratemaking  agreements  either 
between  or  among  conferences,  or 
between  one  or  more  conferences  and 
one  or  more  independent  carriers;  or 

[ii]  New  conference  agreements,  new 
members  to  such  agreements,  or 
enlargements  of  the  geographic  scope  of 
conference  agreements,  until  ninety  (90) 
days  after  the  fact,  unless  special 
permission  to  extend  that  period  is 
granted  for  good  cause  shown. 

(C)  When  the  common  carrier's  tariff 
is  a  conference  tariff,  the  common 
carrier  shall  ensure  that  the  conference 
publishes  the  common  carrier's  tariff 
provisions  in  the  conference  tariff. 

(iii)  Independent  action  rates  of 
controlled  carriers.  Conferences  may 
file  on  behalf  of  their  controlled  common 
carrier  members  lower  independent- 
action  rates  on  less  than  30  days'  notice, 
subject  to  the  requirements  of  their 
basic  agreements  and  subject  to  such 
rates  being  filed  at  or  above  the  level  set 
by  a  member  of  the  conference  that  has 
not  been  determined  by  the  Commission 
to  be  a  controlled  common  carrier 
subject  to  section  9  of  the  1984  Act.  in 
the  trade  involved. 

(5)  Service  contracts  and  essential 
terms  in  foreign  commerce,  (i)  As 
further  provided  in  paragraph  (d)(5)(ii) 
of  this  section,  the  duty  under  this  part 
to  file  service  contracts,  statements  of 
essential  terms  and  notices,  and  to 
maintain  an  essential  terms  publication 
under  §  514.17.  shall  be  upon: 

(A)  A  service  contract  signatory 
carrier  which  is  not  a  member  of  a 
conference  for  the  service  covered  by 
the  contract;  or 

(B)  The  conference  which: 

(1)  Is  signatory  to  the  service  contract; 
or 

(2)  Has  one  or  more  member  carriers 
signatory  to  a  service  contract  for  a 
service  otherwise  covered  by  the 
conference  agreement. 

(ii)  When  a  conference  files  a  service 
contract  for  and  on  behalf  of  one  or 
more  of  its  member  lines  and  the 
contract  covers  service  from,  to  or 
between  ports  and/or  points  not 
included  within  the  scope  of  the 
conference,  the  complete  text  of  the 
statement  of  essential  terms  shall  be 
simultaneously  filed  in  the  essential 
terms  publications  of  both  the 
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conferencefs)  and  carrierts)  involved, 
which  shall  comply  with  all  other 
essential  terms  publication  filing  and 
maintenance  requirements  under 
§S  514.7  and  514.17. 

(6)  Transfer  of  operations  or  control; 
changes  in  name  or  conference 
membership.  {i)(A)  Whenever  a  common 
carrier  with  an  individual  tariff  on  file 
changes  its  name  or  transfers  operating 
control  to  another  person,  the  person 
who  will  thereafter  operate  the  common 
carrier  service  shall  submit  a  written 
request  to  the  FMC  to  procedurally 
transfer  the  tariff  to  the  succeeding  firm. 
Subsequent  amendments  to  such  tariffs 
shall  be  in  the  name  of  die  new  common 
carrier. 

(B)  Requests  to  procedurally  transfer 
only  part  of  the  service  extended  under 
a  given  rate  tariff  will  not  be  granted. 

(ii)  Domestic  offshore  tariffs  naming 
participating  carriers  shall  be  amended 
within  90  days  whenever  any 
participating  carrier  transfers  its 
operations,  transfers  control  of  its 
business,  or  changes  its  name,  and  the 
successor  carrier  continues  to 
participate  in  the  service.  The 
amendment  shall  delete  all  references  to 
the  transferring  carrier  (or  old  name) 
and  substitute  references  to  the 
successor  carrier  (or  new  name]  in  their 
place. 

(iii)  Whenever  the  name  of  a  common 
carrier  which  participates  in  a 
conference  is  changed,  the  conference 
shall  file  an  appropriate  amendment  to 
its  tariff  Indicating  the  participating 
common  carrier's  new  name. 

(iv)  Whenever  the  operation,  control 
or  ownership  of  a  common  carrier  is 
transferred  resulting  in  a  majority 
portion  of  the  interest  of  that  common 
carrier  being  owned  or  controlled  in  any 
manner  by  a  government  under  whose 
registry  the  vessels  of  the  common 
carrier  are  operated,  the  common  carrier 
shall  immediately  notify  the 
Commission  in  writing  of  the  details  of 
the  change. 

(e)  Cancelation— [1)  Tariffs,  (i)  An 
entire  tariff  may  be  cancelled  by  the 
filer,  or  by  the  Commission  for  good 
cause,  by  appropriately  changing  the 
expiration  date  in  the  tariff  record.  See 
§  514.11(b). 

(ii)  Cancelation  of  a  tariff  due  to  a 
cessation  of  all  service  by  the  publishing 
carrier  between  the  ports  or  points  listed 
in  the  cancelled  tariff  may  take  effect  on 
the  same  day  it  is  filed. 

(iii)  The  tariffs  and  delegations  of 
authority  of  a  carrier  which  ceases 
operations  in  a  trade  for  more  than  30 
days  (other  than  for  seasonal 
discontinuance)  shall  be  cancelled 
within  60  days  after  the  cessation  of 
operations. 


(2)  Essential  terms.  The  statement  of 
essential  terms  may  not  be  cancelled 
until  after  all  of  its  associated  service 
contracts,  including  any  renewal  or 
extension,  have  expired.  In  the  event  a 
contract  is  terminated  under 
§  514.7(l)(l)(ii),  the  effective  date  of  the 
termination  shall  be  used  as  the  date  of 
cancelation  (contract  termination  date 
under  S  514.17(d)(5)). 

§514^    (RM«rv«d] 

§514.6    [ReMrv«d] 

Subpart  B— Service  Contracts 

S  514.7   Sarvtc*  contracti  In  foreign 
commerce. 

(a)  Scope  and  applicability.  Service 
contracts  shall  apply  only  to 
transportation  of  cargo  moving  from,  to 
or  through  a  United  States  port  in  the 
foreign  commerce  of  the  United  States. 
While  tariffs  and  the  essential  terms  of 
service  contracts  are  required  to  be  filed 
electronically  and  made  available  to  the 
public  under  subpart  C  of  this  part, 
service  contracts  themselves 
(incorporating  mandatory  essential 
terms  as  described  in  {  514.17  and 
confidential  names  of  shippers,  etc.),  as 
well  as  certain  related  notices,  shall  be 
filed  in  paper,  hard  copy  format  under 
this  subpart  and  section. 

(b)  Confidentiality — (1)  Service 
contracts.  All  service  contracts  filed 
with  the  Conunission  shall,  to  the  full 
extent  permitted  by  law,  be  held  in 
confidence. 

(2)  Amendments  to  non-essential 
terms.  Amendments  to  non-essential 
terms  of  a  service  contract  shall  be 
accorded  similar  confidential  treatment. 
( Essential  terms  may  not  be  amended 
but  may  be  corrected  under  paragraph 
(k)  of  this  section.) 

(c)  Exempt  commodities.  Except  as 
provided  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section,  this  section  does  not 
apply  to  contracts  relating  to  bulk  cargo, 
forest  products,  recycled  metal  scrap, 
waste  paper  or  paper  waste. 

(1)  Inclusion  in  service  contracts.  An 
exempt  commodity  listed  in  this 
paragraph  may  be  included  in  a  service 
contract  filed  with  the  Conunission,  but 
only  if: 

(i)  There  is  a  tariff  of  general 
applicability  for  the  transportation, 
which  contains  a  speciflc  commodity 
rate  for  the  exempted  commodity;  or 

(ii)  The  contract  itself  sets  forth  a  rate 
or  charge  which  will  be  applied  if  the 
contract  is  rejected  or  otherwise 
terminated. 

(2)  Waiver  of  exemption.  Upon  filing 
under  this  paragraph,  the  service 
contract  and  essential  terms  shall  be 
subject  to  the  same  requirements  as 


those  for  contracts  involving  non- 
exempt  commodities. 

(d)  Service  contracts  with  non-vessel- 
operating  common  carriers.  No  ocean 
common  carrier  or  conference  may 
execute  or  file  any  service  contract  in 
which  a  contract  party,  an  affiliate  of 
such  contract  party,  or  a  member  of  a 
shippers'  association,  entitled  to  receive 
service  under  the  contract,  is  a  non- 
vessel-operating  common  carrier,  unless 
such  non-vessel-operating  common 
carrier  has  a  tariff  and  a  bond  as 
required  by  sections  8  and  23  of  the  1984 
Act  and  Commission  regulations  under 
this  part  and  part  563  of  this  chapter. 

(e)  Certification  of  shipper  status — (1) 
Certification.  The  shipper  contract  party 
shall  certify  on  the  signature  page  of  the 
service  contract  its  shipper  status,  e.g., 
owner  of  the  cargo,  shippers' 
association,  non-vessel-operating 
common  carrier,  or  specified  other 
designation,  and  the  status  of  every 
affiliate  of  such  contract  party  or 
member  of>a  shippers'  association 
entitled  to  receive  service  under  the 
contract.  The  certification  shall  be 
signed  by  the  contract  party. 

(2)  Proof  of  tariff  and  bond.  U  Ihe 
certification  completed  by  the  contract 
party  under  paragraph  (e)(1)  of  this 
section  identifies  the  contract  party  or 
an  affiliate  or  member  of  a  shippers' 
association  as  a  non-vessel-operating 
common  carrier,  the  ocean  common 
carrier  or  conference  shall  obtain  proof 
that  such  non-vessel-operating  common 
carrier  has  a  tariff  and  a  bond  as 
required  under  section  8  and  23  of  the 
1984  Act  before  signing  the  service 
contract.  An  ocean  common  carrier  or 
conference  can  obtain  proof  of  an 
NVOCCs  compliance  by  consulting  a 
current  list  published  by  the 
Commission  of  NVCXlCs  in  compliance 
with  the  tariff  and  bonding  requirementb 
or  by  revie%ving  a  copy  of  the  tariff  rule 
published  by  the  NVOCC  and  in  effect 
under  S  514.1S(b)(24). 

(3)  Joining  shippers' association 
during  term  of  contract.  If  an  NVOCC 
joins  a  shippers'  association  during  the 
term  of  a  service  contract  and  is  entitled 
to  receive  service  under  the  contract,  the 
NVOCC  shall  provide  to  the  ocean 
common  carrier  or  conference  the  proof 
of  compliance  required  by  paragraph 
(e)(2)  of  this  section  prior  to  any 
shipments  under  the  contract. 

(4)  Reliance  on  NVOCC  proof: 
independent  knowledge.  An  ocean 
common  carrier  or  conference  executing 
a  service  contract  shall  be  deemed  to 
have  complied  with  section  10(b)(15)  of 
the  1984  Act  upon  meeting  the 
requirements  of  paragraphs  (e)(1)  and 
(e)(2)  of  this  section,  unless  the  ocean 
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(1)  Service  contracts.  Within  ten  (10) 
days  of  the  electronic  filing  of  essential 
terms  under  S  514.17.  a  true  and 
complete  copy  of  the  related  contract(s) 
shall  be  submitted  in  form  and  content 
as  provided  by  this  section  and  S  514.17, 
in  single  copy  contained  in  a  double 
envelope,  which  contains  no  other 
material,  as  follows: 

(i)  The  outer  envelope  shall  be 
addressed  to:  "Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission. 
Washington,  DC  20573." 

(ii)  The  inner  envelope  shall  be 
sealed,  contain  only  the  executed 
contract,  and  shall  state:  "This  Envelope 
Contains  a  Confidential  Service 
Contract." 

(iii)  The  top  of  each  page  of  a  filed 
service  contract  shall  be  stamped 
"Confidential." 

(2)  Notices  of:  change  to  contract, 
contract  party  or  rate;  availability  of 
changed  terms  to  similariy-situated 
shippers;  and  settlement  of  account. 
There  shall  be  filed  with  the 
Commission,  pursuant  to  the  procedures 
of  paragraph  (g)(1)  of  this  section,  a 
detailed  notice,  within  30  days  of  the 
occurrence,  of: 

(i)  The  making  available  of  contingent 
essential  terms  to  sin-.ilarly  situated 
shippers  under  paragraph  (f)(4)  of  this 
section; 

(ii)  Termination  under  paragraph 
(l)(l)(ii)  of  this  section  by  mutual 
agreement,  breach  or  default  not 
covered  by  the  service  contract; 

(iii)  The  adjustment  of  accounts,  by 
rerating,  hquidated  damages,  or 
otherwise  under  paragraph  (1)  of  this 
section; 

(iv)  Final  settlement  of  any  account 
adjusted  as  described  in  paragraph 
(g](2](iii)  of  this  section;  and 

(v)  Any  change  to: 

(A)  The  name  of  a  basic  contract 
party  under  paragraph  (h)(l)(v)  of  this 
section;  or 

(B)  The  list  of  affiliates  under 
paragraph  (h)(l)(vi)  of  this  section  of 
any  contract  party  entitled  to  receive  or 
authorized  to  offer  services  under  the 
contract. 

(h)  Form  and  content.  Every  service 
contract  shall  clearly,  legibly  and 
accurately  set  forth  in  the  following 
order: 

(1)  On  the  first  page,  preceding  any 
other  provisions:  (i)  A  unique  service 
contract  number  bearing  the  prefix  "SC" 
(see  S  514.17(d)(2)); 

(ii)  The  ATH  number  ("Tariff  # 

")  of  the  carrier's  or 

conference's  essential  terms  publication 
(See  §§  514.11(b)  and  514.17(b)); 

(iii)  A  reference  to  the  statement  of 
essential  terms  ATFI  number  ("ET 


Number  ■ 


-"]  as  provided  in 


S  514.17(d)(2); 

(iv)  The  ATFI  number(8)  ("Tariff  # 

")  of  the  tariff(s)  of  general 

applicability; 

(v)  The  names  of  the  contract  parties. 
Any  further  references  in  the  contract  to 
such  parties  shall  be  consistent  with  the 
first  reference  (e.g..  (exact  name), 
"carrier."  "shipper."  or  "association," 
etc.);  and 

(vi)  Every  affiliate  of  each  contract 
party  named  under  paragraph  (h)(l)(v) 
of  this  section  entitled  to  receive  or 
authorized  to  offer  services  under  the 
contract,  except  that  in  the  case  of  a 
contract  entered  into  by  a  conference  or 
shippers'  association,  individual 
members  need  not  be  named  unless  the 
contract  includes  or  excludes  specific 
members.  In  the  event  the  list  of 
affiliates  is  too  lengthy  to  be  included  on 
the  first  page,  reference  shall  be  made  to 
the  exact  location  of  such  information. 

(2)  On  the  second  and  subsequent 
pages:  (i)  The  complete  terms  of  the 
contract,  including: 

(A)  All  essential  terms  as  required 
under  §  514.17,  preferably  in  the  order 
and  format  prescribed  by  §  514.17(d); 
and 

(B)  Other  terms  of  the  contract; 
(ii)(A)  A  description  of  the  shipment 

records  which  will  be  maintained  to 
support  the  contract;  and 

(B)  The  address,  telephone  number, 
and  title  of  the  person  who  will  respond 
to  a  request  by  making  shipment  records 
available  to  the  Commission  for 
inspection  under  paragraph  (m)  of  this 
section;  and 

(iii)  The  number  of  free  days  and 
charges  for  use  of  carrier  or  conference 
provided  equipment.  The  carrier  or 
conference  may  reference  its  tariff  of 
general  applicability  or  equipment 
interchange  tariff.  In  those  instances, 
reference  need  be  made  to  Tariff  Rule  21 
(§  514.15(b)(21))  and  the  applicable  tariff 
number  only. 

(3)  On  the  signature  page:  (i) 
Signatures  of  all  necessary  contract 
parties;  and 

(ii)  A  certification  of  shipper  status  in 
accordance  with  paragraph  (e)  of  this 
section. 

(i)  [Reserved] 

(j)  Contract  rejection  and  notice; 
implementation— {1)  Initial  filing  and 
notice  of  intent  to  reject— [i]  Within  20 
days  after  the  initial  filing  of  the 
contract,  the  Commission  may  notify  the 
filing  party  of  the  Commission's  intent  to 
reject  a  service  contract  and/or 
statement  of  essential  terms  that  does 
not  conform  to  the  form,  content  and 
filing  requirements  of  the  Act  or  this 
part.  The  Commission  will  provide  an 
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explanation  of  the  reasons  for  such 
intent  to  reject. 

(ii)  The  parties  will  have  20  days  after 
the  date  appearing  on  the  notice  of 
intent  to  refect  to  resubmit  the  contract 
(in  paper  form  under  paragraph  (g)  of' 
this  section)  and/or  statement  of 
essential  terms  (in  electronic  form  under 
S  514.17),  modiried  to  satisfy  the 
Commission's  concerns. 

(2)  Rejection.  The  Conmiission  may 
reject  the  contract  and/or  statement  of 
essential  terms  if  the  objectionable 
contract  or  statement: 

(i)  Is  not  resubmitted  within  20  days  of 
the  notice  of  intent  to  reject;  or 

(ii)  Is  resubmitted  within  20  days  of 
the  notice  of  intent  to  reject  as  provided 
in  paragraph  (j)(l)(ii)  of  this  section,  but 
still  does  not  conform  to  the  form, 
content  or  filing  requirements  of  the  Act 
or  this  part. 

(3)  Implementation;  prohibition  and 
rerating.  (i)  Performance  imder  a  service 
contract  may  begin  without  prior 
Commission  authorization  on  the  day 
both  the  service  contract  and  statement 
of  essential  terms  are  on  file  with  the 
Commission,  except  for  rejection  under 
paragraph  (j)(3){ii)  of  this  section; 

(ii)  When  the  filing  parties  receive 
notice  that  the  service  contract  or 
statement  of  essential  terms  has  been 
rejected  under  paragraph  (j)(2)  of  this 
section: 

(A)  Further  or  continued 
implementation  of  the  service  contract  is 
prohibited; 

(B)  All  services  performed  under  the 
contract  shall  be  rerated  in  accordance 
with  the  othervdse  applicable  tariff 
provisions  for  such  services  with  notice 
to  the  shipper  or  shippers'  association 
within  30  days  of  the  date  of  rejection; 
and 

(C)  Detailed  notice  shall  be  given  to 
the  Commission  under  paragraph  (g)(2) 
of  this  section  within  30  days  of: 

[1]  The  rerating  or  other  account 
adjustment  resulting  from  rejection 
imder  this  paragraph;  and 

[2)  Final  settlement  of  the  account 
adjusted  under  paragraph  (j][(3)(ii)(C)( 
1)  of  this  section. 

(4)  Period  of  availability.  l^iB 
minimum  30-day  period  of  availability  of 
essential  terms  required  by  paragraph 
(f)(1)  of  this  section  shall  be  suspended 
on  the  date  of  the  notice  of  intent  to 
reject  a  service  contract  and/or 
statement  of  essential  terms  under 
paragraph  (j)(l)(i)  of  this  section  and  a 
new  30-day  period  shall  commence  upon 
the  resubmission  thereof  under 
paragraph  (j)(l)(ii)  of  this  section. 

(k)  Modification,  correction  and 
cancelation  of  service  contract  terms. 
The  essential  tenns  originally  set  forth 
in  a  service  contract  may  not  be 


amended  but  may  be  corrected  pursuant 
to  this  section  and  {  514.17. 

(1)  Request  for  correction.  Either 
party  to  a  filed  service  contract  may 
request  permission  to  correct  clerical  or 
administrative  errors  in  the  essential 
terms  of  a  filed  contract  Requests  shall 
be  filed,  in  duplicate,  with  the 
Commission's  Office  of  the  Secretary 
within  45  days  of  the  contract's  filing 
with  the  Commission  and  shall  include: 

(i)  A  letter  of  transmittal  explaining 
the  purpose  of  the  submission,  and 
providing  specific  information  to 
identify  die  service  contract  to  be 
corrected; 

(ii)  A  paper  copy  of  the  proposed 
correct  essential  terms.  Corrections 
shall  be  indicated  as  follows: 

(A)  Matter  being  deleted  shall  be 
struck  through;  and 

(B)  Matter  to  be  added  shall 
immediately  follow  the  language  being 
deleted  and  be  underscored; 

(iii)  An  affidavit  from  the  fding  party 
attesting  with  specificity  to  the  factual 
circumstances  surrounding  the  clerical 
or  administrative  error,  with  reference 
to  any  supporting  documentation; 

(iv)  Documents  supporting  the  clerical 
or  administrative  erron  and 

(v)  A  brief  statement  from  the  other 
party  to  the  contract  concurring  in  the 
request  for  correction. 

(2)  Filing  and  availability  of 
corrected  materials,  (i)  If  the  request  for 
correction  is  granted,  the  carrier  or 
conference  shall  file  the  corrected 
contract  provisions  under  this  section 
and/or  a  corrected  statement  of 
essential  terms  under  S  514.17,  using  a 
special  case  number  under 

§  514.9(b)(19).  Corrected  essential  terms 
shall  be  made  available  to  all  other 
shippers  or  shippers'  associations 
similarly  situated  for  a  specified  period 
of  no  less  than  fifteen  (15)  days  from  the 
date  of  the  filing  of  the  corrected 
essential  terms.  The  provisions  of 
paragraphs  (f)(1)  to  (f)(3)  of  this  section 
shall  otherwrise  apply. 

(ii)  The  provisions  of  paragraph 
(k)(2)(i)  of  this  section  do  not  apply  to 
clerical  or  administrative  errors  that 
appear  only  in  a  confidentially  filed 
service  contract  but  not  also  in  the 
relevant  essential  terms  publication. 

(iii)  Any  shipper  or  shippers' 
association  that  has  previously  entered 
into  a  service  contract  that  is  corrected 
pursuant  to  this  paragraph  may  elect  to 
continue  under  that  contract  with  or 
without  the  corrected  essential  terms. 

(3)  Cancelation.  See  paragraph  (1)  of 
this  section  and  S  514.4(e)(2). 

(1)  Accounting  adjustments;  rerating; 
notice — (1)  Account  adjustment; 
rerating— {}]  Events  and  damages 
covered  by  contract  An  account  shall 


be  adjusted  when  there  is  either  liability 
for  liquidated  damages  under 
S  514.17(d)(8){v).  or  the  occurrence  of  an 
event  described  in  8  514.17(d)(8)(vi). 
(ii)  Mutual  termination  or  shipper 
failure  to  meet  cargo  minimum  not 
covered  by  the  contract  In  the  event  of 
a  contract  termination  which  is  not 
provided  for  in  the  contract  itself  and 
which  results  from  mutual  agreement  of 
the  parties  or  because  the  shipper  or 
shippers'  association  has  failed  to 
tender  the  minimum  quantity  required 
by  the  contract: 

(A)  Further  or  continued 
implementation  of  the  service  contract  is 
prohibited;  and 

(B)  The  cargo  previously  carried  under 
the  contract  shall  be  rerated  according 
to  the  otherwise  applicable  tariff 
provisions  of  the  carrier  or  conference  in 
effect  at  the  time  of  each  shipment 

(2)  Notice  to  contract  party.  A 
proposed  final  accounting  or  rerating 
under  this  section  shall  be  issued  to  the 
appropriate  contract  party  within  60 
days  of  termination,  discontinuance, 
breach  or  default  of  the  service  contract, 
for 

(i)  Liability  for  liquidated  damages 
under  S  514.17(d)(8)(v); 

(ii)  The  occurrence  of  an  event  under 
§  514.17(d)(8)(vi);  or 

(iii)  Termination,  breach  or  default  not 
covered  by  the  contract 

(3)  Notice  to  Commission.  Detailed 
notice  of  any  termination,  rerating,  and/ 
or  account  adjustments,  as  well  as  final 
settlement  of  an  adjusted  account,  shall 
be  given  to  the  Commission  under 
paragraph  (g)(2)  of  this  section. 

(m)  Record  keeping  and  audit— (I) 
Records  retention  for  five  years.  Every 
common  carrier  or  conference  shall 
maintain  service  contract  records  in  an 
organized  readily  accessible  or 
retrievable  manner  for  a  period  of  five 
years  from  the  termination  of  each 
contract 

(2)  Where  maintained,  (i)  Service 
contract  records  shall  be  maintained  in 
the  United  States,  except  that  service 
contract  records  may  be  maintained 
outside  the  United  States  if  the 
Chairman  or  Secretary  of  a  conference 
or  President  or  Chief  Executive  Officer 
of  a  carrier  certifies  annually  by  January 
1,  on  a  form  to  be  supplied  by  the 
Commission,  that  service  contract 
records  will  be  made  available  as 
provided  in  paragraph  (m)(3)  of  this 
section. 

(ii)  If  service  contract  records  are  not 
made  available  to  the  Commission  as 
provided  in  paragraph  (m)(3)  of  this 
section,  the  Commission  may  cancel  any 
carrier's  or  conference's  right  to 
maintain  records  outside  the  United 
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States  pursuant  to  the  certirication 
procedure  of  para]  ^tiph  (in)(2)  of  this 
section. 

(3)  Production  j  or  audit  within  30 
days  of  request.  Erery  common  carrier 
or  conference  shal,  upon  written 
request  of  the  Director,  Bureau  of 
Investigations,  or  (he  Director  of  any 
District  Office,  submit  requested  service 
contract  records  within  30  days  from  the 
date  of  the  reques  . 


Subpart  C— Form 
Tariff  Data 


Content  and  Use  of 


§514.8    Electronic  ftting. 

(a)  Exemptions.  (1)  All  tarifl's 
required  to  be  rile(  I  by  this  part  shall  be 
filed  in  the  proper  electronic  form  and 
manner  unless  spc  cifically  exempted  by 
the  Commission. 

(2)  A  petition  for  a  temporary 
exemption  from  th »  electronic  filing 
requirements  of  th  s  part  shall  be  filed 
with  the  Secretary  of  the  Commission 
under  §  502.69  of  t  lis  chapter  and 
S  514.21.  Unless  a  complete  exemption 
from  filing  tariff  material  is  warranted, 
the  petitioner  obtaining  the  exemption 
will  still  be  requin  id  to  file  tariffs  in 
paper  format  durii  g  the  period  of  the 
exemption. 

(b)  User  manuo  I.  A  user  manual  for 
electronic  filing  (a  id/or  retrieval)  may 
be  purchased  fron  BTCL  for  a  fee  set 
forth  in  S  514.21.  T  be  user  manual 
contains  the  follo\^ing: 

(1)  ATFI Fundatnentals  Guide,  which 
provides  the  basics  ATFI  concepts  and 
the  general  system  background  to 
understand  the  procedures  for  ATFI  use. 

(2)  ATFI SysteA  Handbook,  which 
describes  system  «se  characteristics, 
provides  high-leve  introduction  to 
users'  interfaces,  i  e.,  menus  and 
screens,  outlines  t  le  information 
contained  in  the  g^  lides,  and  is  a  quick 
reference  source  fi  »r  experienced  users. 

(3)  ATFI  Tariff  Retrieval  Guide, 
which  provides  co  Tiplete  instructional 
detail  on  the  retrie  val  procedures  to 
access  all  compon  3nts  of  a  tariff  using 
the  ATFI  central  s  te  system  in 
interactive  mode. 

(4)  A  TFI  Menu  :tive  Filing  Guide. 
which  provides  complete  instructional 
detail  on  the  inter  ictive  filing 
procedures  to  cres  te  and  maintain  all 
components  of  a  t  iriff  using  the  ATFI 
central  site  system  in  interactive  mode. 

(5)  ATFI -Bate)  Filing  Guide"  [see 
paragraph  (d)(3)  o  this  section),  which 
presents  informal!  an  to  tariff  filers  who 
prepare  new  tariff  submissions  or 
modifications  in  a  i  "off-line"  or  batch 
mode,  and  then  su  bmit  the  batch  filings 
to  the  Commissioi  either  electronically 
(on-line  batch)  or  )y  tape  (tape  or  in- 
bulk  batch).  ContJ  ins  the  ATFI 


transaction  sets  for  proper  formatting  of 
batch  filings. 

(c)  Filing;  types  of  filing.  In  all  cases, 
interactive,  on-line  batch  or  tape  batch, 
the  filing  session  is  processed 
immediately  after  submission/receipt  of 
the  filing  session  information.  The  ATFI 
system  assigns  the  filing  date,  which  is 
the  processing  date  in  local  time  in  the 
U.S.  Eastern  Time  Zone.  After  the  filing 
session  is  processed,  a  filing  results 
message  is  placed  in  the  filers  electronic 
mailbox  on  the  central  site  system. 

(1)  Interactive  filing.  Interactive  tariff 
filing  uses  a  modem  and  VT-100-type 
terminal  (or  VT-100-type  terminal 
emulation  on  a  personal  computer)  for 
ATFI  access  to  create  tariff  filings, 
verify  previous  filings,  and  perform 
sample  freight  calculations  for 
verification  of  filed  information,  using 
ATFI  system  screens  and  pop-up 
windows.  The  modem  must  adhere  to 
one  of  the  following  standards:  Bell  212 
(1200  baud);  CCITT  V.22  (2400  baud);  or 
CCITT  V.32  (9600  baud).  The  filing  is 
submitted  when  the  filer  executes  the 
command  to'"File  all  Authorized 
Changes"  and  ATFI's  "sent"  response 
indicates  completion  of  that  filing 
session  submission. 

(2)  On-line  batch  filing.  On-line  batch 
filing  is  performed  by  transmission  of 
prepared  tariff  material  to  the  ATFI 
system  over  dial-up  lines  from  the  filer's 
own  computer,  using  published  ATFI 
transaction  set  formats  and  the  KERMTT 
file  transfer  protocols.  The  conclusion  of 
the  file  transfer  sequence  is  a  positive 
keyboard  entry  to  initiate  the  transfer 
and  a  response  that  indicates 
completion  of  that  submission.  The 
modem  requirements  are  the  same  as 
those  in  paragraph  (c)(1)  of  this  section. 
On-line  batch  filing  requires  a  computer 
and  software  capable  of  producing  tariff 
material  according  to  the  ATFI 
transaction  sets,  and  transmitting  via 
KERMIT  protocol.  KERMIT  is  public 
domain  software  and  is  available  from: 
KERMIT  Distribution.  Columbia 
University  Center  for  Computing 
Activities.  612  West  115th  Street.  New 
York.  NY  10025. 

(3)  In-bulk  (tape)  batch  filing.  Tape 
batch  filing  is  accomplished  by  physical 
delivery  of  prepared  tariff  material  on 
magnetic  tape,  in  the  published  ATFI 
transaction  set  formats,  to  the  ATFI 
Computer  Center.  The  session  is 
processed  after  receipt  of  the  tape  at  the 
ATFI  Computer  Center.  In-bulk  batch 
filing  requires  a  computer  and  software 
capable  of  producing  tariff  material 
according  to  the  ATFI  transaction  sets, 
and  recording  this  on  9-track  1600  bpi  or 
6250  bpi  tape  according  to  standards 
outlined  in  the  "Batch  Filing  Guide."  See 
paragraph  (d)(3)  of  this  section. 


(d)  General  format  requirements — (1) 
Database  format  The  ATFI  database  is 
structured  from  tariff  data  elements  and 
the  tariff  objects  (see  paragraph  (h)  of 
this  section)  formed  by  logical  grouping 
of  those  elements.  For  example,  a  TU  is 
a  tariff  object  which  contains  data 
elements  for  origin,  destination,  rate, 
basis,  service,  etc.  The  tariff  objects  are 
relational,  with  the  "master"  record 
being  the  organization  record  for  a  firm. 
One  or  more  tariff  records  would  be 
"related"  to  that  organization  record.  All 
required  and  optional  Tariff  Rules,  any 
number  of  commodity  descriptions, 
desired  location  groups  and  inland  rate 
tables  are  related  to  a  specific  tariff 
record.  TLIs  are  related  to  a  specific 
commodity  description  and  assessorial- 
charge  algorithms  are  related  to  specific 
Tariff  Rules,  commodity  descriptions  or 
TLIs.  This  relational  structure  allows 
interactive  ATFI  users  to  quickly  locate 
specific  tariff  objects  regardless  of  the 
filing  organization,  tariff  type  or  trade. 
Although  the  data  formats  are  very 
precise  and  the  CRT  displays  standard, 
the  traditional  page  format  is  no  longer 
in  use.  See  paragraph  (1)(1)  of  this 
section. 

(2)  Batch  transmission.  Batch 
transmission  of  tariff  materials  to  the 
ATFI  computer,  either  on-line  or  in-bulk, 
is  governed  by  the  transaction  sets 
contained  in  the  "Batch  Filing  Guide." 
Tariff  filings  not  complying  with  the 
regulations  in  this  part  or  the  formats 
and  valid  codes  contained  in  the  "Batch 
Filing  Guide"  are  subject  to  rejection. 

(3)  "Batch  Filing  Guide. "  The  ATFI 
"Batch  Filing  Guide"  is  published  and 
updated  in  Pike  and  Fischer  "Shipping 
Regulation,"  SR  322:421,  and  a  copy  is 
available  from  the  FMC.  The  ATFI 
"Batch  Filing  Guide"  is  incorporated  by 
reference  in  this  part,  as  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  "Batch  Filing  Guide" 
includes  the  following  items: 

(i)  Transaction  sets.  The  transaction 
set  formats  also  include  transaction  set 
segments,  data  elements,  and  reference 
tables. 

(ii)  Data  Element  Dictionary  ("DED") 
and  Valid  Reference  Table  Entries  for 
certain  data  elements  (e.g.,  service 
codes,  container  type  codes,  currency 
codes,  etc.),  calculation  statement 
definitions,  and  condition  and 
calculation  statement  data  fields.  For 
interactive  filing,  valid  reference  table 
entries  can  be  accessed  on  help  screens. 

(4)  Adding  new  transaction  data. 
Requests  for  additions  to  the  transaction 
set  data  dictionary  or  reference  tables 
shall  be  submitted  to  BTCL.  When 
additions  are  made  to  the  ATFI  data 
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dictionary,  a  minimum  of  sixty  days' 
notice  will  be  given  to  the  public  via  the 
ATFI  system  news,  available  at  system 
logon,  and  by  other  established 
Commission  communications 
procedures.  Requests  may  include 
additions  to  any  of  the  following  term 
and  reference  lists:  Cities;  States  and 
provinces;  Countries;  Ports;  Condition 
statements;  Calculation  statements; 
Weight  imits;  Volume  units;  Container 
sizes;  Container  types;  Container 
temperatures;  Hazard  codes;  Inland 
modes:  Packaging  types:  Service  types; 
Shipment  types;  Stuffing  mode;  Stripping 
mode;  and  Currencies. 

(e)  Hardware  and  software 
requirements.  The  basic  equipment  suite 
necessary  to  access  ATFI  is  a  VT-100- 
type  terminal  (including  CRT)  and  a 
modem.  A  more  sophisticated  suite  for 
ATFI  access  would  be  composed  of  a 
personal  computer  (PC)  (including  CRT), 
a  VT-100  emulation  software  package, 
and  a  modem.  For  batch  filers  the 
transmitted  filing  session  must  be 
formatted  to  comply  with  the 
transaction  sets.  The  transmission  may 
be  via  the  use  of  KERMIT  file  transfer 
protocols  after  establishing  a  link  for  on- 
line batch  filing  with  the  ATFI  central 
site  computer  (see  paragraph  (c)(2)  of 
this  section). 

(f)  Password  and  User  ID.  (1)  System 
identification  ("ID")  for  logon  and  initial 
password  assignments,  for  either  filing 
or  retrieval,  are  obtained  by  submitting 
to  BTCL  the  ATFI  User  Registration 
Form  (exhibit  1  to  this  part),  along  with 
the  proper  fee  under  §  514.21  and  other 
necessary  documents  prescribed  by 

S  514.4(d)  of  this  part.  The  logon  IDs  and 
Passwords  are  issued  to  individual 
users.  Logon  IDs  remain  constant  unless 
circumstances  dictate  a  change 
(forgotten,  lost,  compromised,  etc.); 
however,  passwords  should  be  changed 
during  the  first  session  and  regularly 
after  that.  Each  ATFI  user  is  responsible 
for  maintaining  security  and  control 
over  its  individual  password. 

(2)  Because  ATFI  will  have 
sophisticated  accounting  and  reporting 
functions  to  track  utilization  for  user 
charges  under  S  514.21  and  other 
purposes,  users  who  disclose  their  logon 
ID  or  password  assume  the  following 
risks: 

(i)  System  use  by  another  person 
using  the  "borrowed"  logon  ID  will  be 
included  in  the  utilization  statistics  for 
the  registered  user; 

(ii)  The  "borrowing"  user  may  change 
the  password,  thus  precluding  use  by  the 
registered  user  and 

(iii)  Substandard,  inaccurate  or 
rejected  filings  by  the  "borrowing" 
person  will  be  traced  to  the  registered 
user  in  an  audit 


(g)  Connecting  to  A  TFI;  procedures. 
If  ATFI  user  equipment  (hardware  and 
software)  is  compatible  with  the 
configurations  specified  in  paragraph  (e) 
of  this  section,  and  the  proper  ID  and 
password  have  been  obtained  under 
paragraph  (f)  of  this  section,  on-line 
ATFI  services  (interactive  retrieval, 
interactive  filing,  and  on-line  batch 
filing)  are  available  to  users  registered 
for  the  respective  services,  over 
commercial  telecommunications  using 
standard  asynchronous  modems  with 
data  rates  up  to  9600  baud.  The  dial-up 
procedures  and  number  (including  the 
ATFI  Hot  Line  number)  are  available 
through  BTCL  at  (202)  523-5796. 

(h)  Major  menu  selections.  Proper 
connection  will  lead  the  user  to  the 
"ATFI  Logo  Menu."  which  allows 
selections  for  "Retrieval  CBI," 
"Mailbox,"  "ATFI  System  News," 
"Change  Password,"  "Screen  Setup," 
and  "Logoff."  Additionally,  a  registered 
filer  can  access  "Interactive  Filing," 
"Filing  CBI,"  and  "Filing  Practice,"  while 
a  registered  retriever  can  access  "Tariff' 
Retrieval"  and  "Retrieval  Practice." 
Upon  the  selection  of  either  "Interactive 
Filing"  or  'Tariff  Retrieval,"  the  user 
will  be  led  to  the  "Main  Menu,"  which 
allows  selection  (with  help  screens  and 
windows)  of  the  following  items  and 
subitems  (see  also  the  anti-rebate  policy 
notice  in  paragraph  (j)  of  this  section). 
The  tariff  objects  (in  addition  to  * 
"Commodity  Descriptions"  and  * 
"TUs")  are  marked  with  an  asterisk  (*). 

(1)  Select  Tariff.  This  selection  allows 
access  to  a  particular  tariff  which  can  be 
selected  by  "Organization  Number," 
"Origin"  and  "Destination,"  and/or 
"Organization  Trade  Name." 

(2)  Rate  Inquiry.  This  selection  is 
used  for  "Commodities"  (9  514.13(a)), 
"TLIs"  (5  514.13(b)),  "Access  Dates" 
(§  514.10(a)(1)),  and  "Algorithms"  for 
assessoriai  charges  and  calculations 
(S  514.10(d)).  For  essential  terms 
publications,  "Rate  Inquiry"  provides 
access  to  the  *  "Essential  Terms"  of 
service  contracts  (5  514.17). 

(3)  Other  Tariff  Components.  This 
selection  provides  another  menu  fon 

(i)  'Rules  (Tariff  Rules).  See  S  514.15. 

(ii)  Inland  Rates.  (This  provides 
access  to  *  "Inland  Rate  Tables."]  See 
§  514.14. 

(iii)  Commodity  Index.  (This  can  also 
be  accessed  from  the  "Commodity 
Search"  screen  under  "Rate  Inquiry.") 
See  S  514.13(a)(4). 

(iv)  *  Location  Groups.  See 
S  514.10(b). 

(v)  Tariff  Definition.  This  selection 
pro^des  another  menu  for 

(A)  •  Tariff  Record.  See  S  514.11(b). 

(B)  Origin  Scope.  See  S  514.11(c). 


(C)  Destination  Scope.  See 
S  514.11(c). 

(D)  Governing  Tariffs.  See  S  514.12. 

(E)  *  Organization  Record.  (This  item 
is  more  directly  available  by  filers  who 
have  the  authority  to  edit  the 
"Organization  Record.")  See  S  514.11(a). 

(vi)  Currency.  See  S  514.10(c). 
(vii)  Select  Tariff. 
(viii)  New  Access  Date.  See 
S  514.10(a)(1). 

(4)  Display  Options. 

(5)  Filing  Utilities  (filers  only). 

(6)  Exit  Tariff  System. 

(7)  Vl.00  Information. 
(i)  (Reserved] 

(j)  Anti-rebate  tariff  notice.  To  further 
implement  the  United  States  policy 
against  untariffed  rebates,  as  reflected 
in  S  514.1(c)(l)(iii).  the  following  notice 
will  appear  after  logon  to  the  ATFI 
system: 

The  foreign  conunerce  carriers  whose 
tariffs  are  recorded  within  this  system  have  a 
policy  against  the  payment  of  any  rebate, 
directly  or  indirectly  by  the  company  or  by 
any  officer,  employee  or  agent,  which 
payment  would  be  unlawful  under  the 
Shipping  Act  of  1984.  Such  policy  has  been 
certiHed  to  the  Federal  Maritime  Commission 
in  accordance  with  the  Shipping  Act  of  1984. 
The  shipping  statutes  also  prohibit  rebates  in 
the  domestic  offshore  trade. 

(k)  Publication;  paper  copies  of  tariff 
material — (1)  Publication — (i) 
Availability  for  inspection.  During 
normal  business  hours,  every  carrier, 
conference  and  terminal  operator  shall 
promptly  make  available  to  the  public 
in  paper  or  electronic  form,  all  tariff 
material  required  by  this  part  to  be  filed 
by  the  carrier,  conference  or  marine 
terminal  operator,  as  well  as  all 
Commission  actions  affecting  such  tariff 
material,  such  as  rejections, 
suspensions,  etc.  A  reasonable  charge, 
such  as  for  a  regular  subscription,  may 
be  made  for  this  service,  except  that 
domestic  offshore  carriers  shall  provide 
this  service  free  of  charge  to  the 
governor  (or  governor's  designee)  of  any 
state,  commonwealth  or  territory  for 
domestic  offshore  tariffs  pertaining  to 
trades  affecting  the  particular  state, 
commonwealth  or  territory. 

(ii)  Carrier  facilities  in  domestic 
offshore  commerce.  Every  domestic 
offshore  carrier,  in  addition  to  the 
requirements  of  paragraph  (k)(l)(i)  of 
this  section,  shall  make  available  to  the 
public  at  each  facility  at  which  it 
receives  freight  or  passengers  for 
transportation,  or  at  which  it  employs  a 
general  or  sales  agent,  all  tariff  material 
governing  transportation  to  and  from  the 
facility  in  question. 

(iii)  Assistance  to  the  public.  Persons 
requesting  to  inspect  tariff  materials 
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shall,  upon  reasonable  notice,  be 
provided  sufficient  instruction  or 
assistance  to  ailovw  them  to  ascertain 
both  the  present  ain  proposed  rates, 
charges,  classifications.  Tariff  Rules  and 
practices  of  the  tariff  owner. 

(iv)  Tariff  Rule  containing  public 
access  details.  Tariff  filers  shall  set 
forth  in  detail  in  T^ff  Rule  30 
(S  514.15(b)(30)]  all  costs,  conditions  and 
arrangements  for  p  iblic  inspection  of 
tariff  material. 

(v)  Official  copit's-Uhe  oiT\c\a\ 
version  of  a  tariff  v  ill  be  the  version  of 
any  and  all  tariff  ol  ijects  published  and 
effective  on  a  specific  date  in  the  ATFI 
central  site  computer  or  the  ATFI 
archives.  Individual  tariffs  are 
accessible  by  registered  ATFI 
interactive  retrieve  -s  and  by  the  public 
at  terminals  in  the  i  Commission's  Tariff 
Control  Center. 

(2)  Certified  papvr  copies  of  tariff 
material.  The  Comfcission  will  publish 
paper  pages  contaii  ling  tiled  tariff 
information  only  fo  r  special  Commission 
requirements,  e.g.,  tor  requested 
certification  of  tariff  data  by  the 
Commission  Secretary  for  official  use  in 
court  and  in  other  aovemmental 


proceedings  under  ] 
chapter  and  S  514.: 
produced  for  these  | 


503.43(c)  of  this 
[(d).  The  pages 
(urposes  will  not 


reflect  the  formats  of  traditional,  page- 
based  tariffs,  but  M^il  present  tariff 
objects  in  effect  or  nled  to  become 
effective  on  a  specfic  date.  The  paper 
format  may  reflect  the  printing  of  a 
computer  screen  difeplay  or  the  retrieval 
and  printing  of  a  si^cific  portion  of  a 
tariff  in  the  ATFI  database  or  the  ATFI 
database  archives. 

(1)  Certification  of  batch  filing 
software.  (1)  The  Commission  will  not 
make  available  to  t|ie  public  software 
packages  for  firms  to  use  in  formulating 
tariff  filings.  The  Commission  has 
released  the  '"BatcH  Filing  Guide"  (with 
transaction  sets]  injto  the  public  domain 
so  that  qualified  cotnmercial  firms  can 
develop  enhanced  batch  filing  software 
for  the  general  marjcet. 

(2)  Certification.  Firms  which  develop 
batch  filing  softwa^,  by  appointment 
through  BTCL  and  payment  of  the  fee 
set  forth  in  §  514.21.,  will  be  certified  for 
submission  of  batch  files  to  the  ATFI 
system.  The  certification  will  require 
submission  of  tariff  filing  sessions  to 
ATFL  with  an  evaluation  of  the  actual 
results  of  the  attempted  filings  to  ensure 
that  the  transaction  set  formats  are 
properly  employed^and  that  the  filing 
results  are  consistoit  with  the  filer's 
expectations. 

(m)  ATFI screerlB.  The  sample 
screens  used  to  illustrate  tariff  objects  in 
this  part  simulate  darts  of.  but  are  not 
the  actual,  complet  ed  ATFI  screens  used 


in  the  electronic  filing  and  retrieval  of 
tariff  data,  which  may  also  change  with 
technical  or  regulatory  developments. 
Moreover,  certain  fields  appearing  on 
the  actual  ATFI  screens  may  be  blocked 
off  from  directly  entering  all  or  certain 
data  in  such  fields,  because  of  default 
procedures,  developing  and  copying 
data  from  other,  preliminary  screens, 
etc.  Accordingly,  filers  must  carefully 
follow  instructions  in  order  to  properly 
enter  complete  and  accurate  tariff  data. 

(n)  Validation  of  data.  Taritf  data 
submitted  to  ATFI  for  filing  are  screened 
for  compliance  with  ATFI  conformity 
checks,  and  certain  data  not 
automatically  rejected  by  the  conformity 
checks  are  flagged  for  Conmiission 
examiner  review. 

(1)  Conformity  checks.  The 
conformity  checks  are  syntax  checks, 
validity  checks  and  associative  checks. 
For  interactive  filing,  the  ATFI  system 
will  generally  not  accept  tariff  material 
which  fails  conformity  checks  and  the 
on-line  filer  can  immediately  correct  its 
proposed  filing  before  final  submission 
to  the  ATFI  database.  Commercially 
developed  batch  filing  software  can  be 
designed  to  accompHsh  the  same 
functionality.  However,  all  proposed 
filings  of  tariff  materials  must  undergo 
the  routine  system  conformity  checks 
before  they  can  be  received  into  the 
database.  Filers  will  be  notified  of 
automatic  rejections  at  this  stage  by 
electronic  mail,  with  followup  letter,  if 
necessary.  The  conformity  checks  are: 

(i)  Syntax  Checks.  Tariff  material  will 
be  checked  for  file  integrity,  proper  data 
types,  field  lengths,  and  logical  sequence 
according  to  the  "Batch  Filing  Guide's" 
transaction  sets.  Ddta  not  conforming  to 
the  data  element  format  or  type  in  the 
"Batch  Filing  Guide's"  Data  Element 
Dictionary  ("DED")  and  the  sequence 
requirements  of  the  transaction  sets  and 
segment  definitions  will  result  in 
rejections  of  submitted  tariff  data  to 
include  the  possible  rejection  of  an 
entire  filing  if  form  and  format  errors  are 
extensive  enough  to  preclude 
processing. 

(ii)  Validity  Checks.  Certain  data 
elements  of  filed  tariff  material  will  also 
be  checked  for  data  validity  by  type 
against  the  DED's  published  reference 
tables,  such  as  for  container  types  and 
sizes,  rate  basis,  and  packaging.  See 
5  514.13(b). 

(iii)  Associative  Checks.  The 
following  are  some  representative  types 
of  associative  checks  performed  by  the 
ATFI  system  to  check  for  logical 
conformity  with  established  tariff  filing 
rules. 

(A)  Any  new  or  amended  tariff 
matter  must  have: 


[1]  A  valid  organization  number  and 
name  (§  514.11  (b)(l)(ii)  and  (b)(2)). 

[2]  No  suspended  carrier  or  object 
status  (See  §S  514.1(c)(1)  and  514.19). 

[3]  Agent/individual  authorized  to 
make  filing  (§  514.11(a)(g)(iii)). 

[4]  Filing  date  same  as  or  prior  to 
effecHve  date  (5  514.10(a)). 

(5)  (Certain  tariff  matter.)  Expiration 
date  30  days  or  more  after  filing  date 
(§  514.10(a)). 

[6]  Valid  and  appropriate  filing/ 
amendment  codes  (§  514.9). 

[7]  Valid  and  appropriate  filing, 
effective,  thru  and  expiration  dates 
(§§514.9  and  514.10(a)). 

[8]  When  used,  valid  special  case 
number  and  filing/amendment  code  "S, ' 
with  no  other  filing/amendment  codes 
entered  (§  514.9(b)(19)). 

(B)  Tariff  records  (§  514.11(b))  must 
have  new  (unique  to  carrier/ conference/ 
terminal)  tariff  number 

(§  514.11(b)(l)(ii)). 

(C)  Commodity  description  records 
(§  514.13(a))  must  have: 

[1]  Complete  textual  description  and 
unique  number. 

(2)  At  least  one  commodity  index 
entry. 

(5)  Valid  harmonized  code. 

(D)  Tariff  line  item  (TU)  records 
(§  S14.13(b))  must  have  a  valid: 

(7)  Commodity  description  and  code 
(§  514.13(b)(5)). 

(2)  TU  code  (5  514.13(b)(8)). 

[3]  Origin  and  destination 
(§  514.13(b)(15)). 

(4)  VIA  PORT  entry  when  origin  or 
destination  is  not  a  port  or  port  group 
(§  514.13(b)(16)). 

(5)  Rate  basis  ({  514.13(b)(17)). 

(6\  A  specified  rate  (S  514.13{b)(19)). 

(E)  Tariff  Rules  (§  514.15(b))  must 
have: 

[1]  All  mandatory  rules. 
[2]  Number  of  new  Tariff  Rule  not 
previously  used  in  that  tariff. 

(F)  New  or  enlarged  scope  (certain 
tariffs)  must  have  effective  date  30  days 
or  more  after  filing  date  (§  514.11(b)(10)). 

(G)  Essential  terms  (§  514.17)  must 
have: 

(1)  All  mandatory  terms  (9  514.17(d)). 
[2]  Availability  date  at  least  30  days 

greater  than  the  filing  date 
(§  514.17(d)(3)). 

[3]  All  amendments  filed  with  a 
special  case  numHer  (SS  514.7(k)  and 
514.9(b){19)). 

(2)  Flag  for  FMC  examiner  review,  in 
A'TFI,  electronic  conformity  checks 
cannot  be  designed  to  check  and  pass/ 
fail  every  possible  rejection  situation, 
such  as.  for  example,  conflicting  texts  ur 
ambiguous  language.  Other  matters, 
such  as  filings  of  controlled  carriers, 
require  policy  review  under  the  1984 
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Act.  For  these  reasons.  ATFI  will 
automatically  queue  for  review  by  a 
Commission  examiner  the  items  which 
survive  the  conformity  checks  described 
in  paragraph  (n)(l)  of  this  section.  The 
following  are  representative  types  of 
items  flagged  for  examiner  review: 

(i)  Any  new  or  amended  tariff  matter: 
(A)  Of  a  controlled  common  carrier. 

(B)  With  a  niing/amendment  code  of 
"G,"  "K."  "M,"  "P."  "T." ot  "X" 

(S  514.9(b)). 

(C)  When  a  special  case  number  is 
present  (§  514.9{b)(19)). 

(ii)  All  tariff  record  filings  and 
amendments  (S  514.11(b)). 

(iii)  All  new  commodity  descriptions 
(5  514.13(a)). 

(iv)  Tariff  line  item  (TUJ  records 
(S  514.13(b)): 

(A)  With  any  increase  and  the  filing/ 
amendment  code  does  not  contain  an 
"A" or  "C"(5  514.9  (b)(1)  and  (b)(7)). 

(B)  With  any  non-rate  data  changes 
(§  514.13(b)(17)). 

(v)  AJl  Tariff  Rules  (5  514.15). 
(vi)  Location  groups  (§S  514.9(b)(16) 
and  514.10(b)): 

(A)  Any  new  group  or  addition  to 
group. 

(B)  Any  deletion  of  a  group  member, 
(vii)  Ail  service  contract  essential 

terms  filings.  (5  514.17). 

(3)  Status/rejection  codes.  The 
command  line  at  the  bottom  of  most 
ATFI  screens  provides  a  "Status"  option 
for  retrievers  to  determine  whether  an 
ATFI  object  is  accepted,  rejected, 
suspended,  etc.,  and  the  reasons 
therefor.  The  DED  "FMC  Status/ 
Rejection  Code"  provides  numeric,  two- 
digit  codes  for  this  purposes,  e.g.,  "01 — 
Not  rejected;  item  accepted." 

§  514.9    Filing/ Amendment  code*  and 
required  notice  periods. 

(a)  General.  (1)  Under  the  shipping 
statutes,  various  types  of  tariff  material 
require  different  notice  periods 
(beginning  with  the  filing  date)  before 
they  may  become  effective.  For 
example,  a  new  tariff  or  a  rate  increase 
usually  requires  30  days'  notice  before 
the  effective  date.  See  9  514.4(a). 
Paragraph  (b)  of  this  section  describes 
the  different  notice  periods  for  the 
various  types  of  filed  tariff  items  and 
their  corresponding  filing/amendment 
codes  (symbols),  which  shall  be 
carefully  entered  by  the  filer  for  the 
purposes  of  guiding  the  user  and 
triggering  accurate  associative  checks  to 
ensure  the  integrity  of  the  filed  tariff 
material.  See  §  514.8(n).  The  ATFI 
system  makes  available  a  Help  screen 
which  also  fists  the  uniform  symbols. 

(2)  Multiple  symbols.  Filed  tariff 
material  frequently  can  be  coded  with 
more  than  one  symbol.  Accordingly,  the 


field,  "Amendment  Type,"  appearing  on 
most  ATFI  screens,  will  usually  allow 
up  to  three  different,  compatible 
symbols,  but  see  paragraph  (b}(19)  of 
this  section. 

(3)  Symbol(s)  resulting  from  deletion. 
When  amendments  deleting  existing 
tariff  matter  alter  the  amount  paid  by 
the  shipper/consignee,  the  effect  of  this 
change  shall  be  indicated  by  the  proper 
code  symboUs),  as  required  by 
paragraph  (b)  of  this  section. 

(4)  Restricted  use  of  symbols.  The 
codes  or  symbols  prescribed  in 
paragraph  (b)  of  this  section  may  not  be 
used  for  any  other  purpose,  nor  shall 
any  symbol  be  used  other  than  the 
appropriate  symboUs)  described  in 
paragraph  (b)  of  this  section. 

(5)  Essential  terms  and  terminal 
tariffs.  Due  to  the  absence  of  most  of  the 
notice  requirements  otherwise 
applicable  to  carrier  or  conference 
tariffs,  the  use  of  symbols  under  this 
section  for  terminal  tariffs  will  be 
optional.  Symbols  for  essential  terms  of 
service  contracts  under  S  514.17  will 
usually  be  limited  to  "I"  for  initial  filings 
and  ".S"  for  amendments. 

(b)  Filing/ Amendment  codes  and 
notice  periods.  For  tariffs  in  foreign  and 
domestic  offshore  commerce,  the 
following  are  the  notice  periods  for 
various  types  of  filings  and  their 
corresponding  symbols.  To  the  extent 
applicable  and  permitted  by  the  ATFI 
system,  the  symbols  can  also  be  used  in 
other  types  of  tariff  material,  such  as 
terminal  tariffs. 

(1)  "A"  Increase  (Not  a  general  rate 
increase  in  domestic  offshore  commerce 
under  paragraph  (b)(7)  of  this  section 
["G"]):  30  days' notice— {i)[A]  Except  for 
a  general  rate  increase  in  domestic 
offshore  commerce,  amendments  which 
provide  for  changes  in  rates,  fares, 
charges,  Tariff  Rules  or  other  tariff 
provisions  resulting  in  an  increase  in 
cost,  shall  be  filed  to  become  effective 
not  earlier  than  30  days'  after  the  date  of 
filing,  unless  an  exemption  or  special 
permission  to  become  effective  on  less 
than  said  30  days'  notice  has  been 
granted  by  the  Commission. 

(B)  With  the  filing  of  tariff  material 
imder  this  subparagraph,  domestic 
offshore  carriers  shall  simultaneously 
submit  in  paper  format  any  supporting 
data  required  by  part  552  of  this  chapter. 

(ii)  An  amendment  which  deletes  a 
specific  commodity  and  rate  applicable 
thereto  from  a  tariff,  thereby  resulting  in 
the  application  of  a  higher  "cargo,  n.o.s." 
or  similar  general  cargo  rate,  is  a  rate 
increase  requiring  30  days'  notice  under 
this  subparagraph. 

(2)  [Reserved] 


(3)  "C"  Change  resulting  in  neither 
increase  nor  decrease  in  rates  or 
charges:  effective  upon  filing,  (i) 
Amendments  which  result  in  no  change 
in  cost  to  the  shipper,  such  as  an 
amendment  changing  only  the  name  or 
address  of  the  filing  party,  may  become 
effective  upon  filing:  except  that  all 
changes  to  controlled  common  carrier 
tariffs  may  not  become  effective  earlier 
than  30  days  from  the  date  of  filing. 
unless  special  permission  has  been 
granted  by  the  Commission  under 

§  514.18.  or  the  change  affects  only  tariff 
matters  which  are  the  subject  of  a 
suspension  proceeding  under  9  514.19  of 
this  part. 

(ii)  An  amendment  containing  a  rate 
on  a  specific  commodity  not  previously 
named  in  a  tariff  which  results  in  no 
change  in  cost  to  the  shipper  may 
become  effective  upon  filing,  if: 

(A)  The  tariff  contains  a  "cargo, 
n.o.s."  or  similar  general  cargo  rate 
which  would  otherwise  be  applicable  to 
the  specific  commodity: 

(B)  The  specific  commodity  rate  is 
equal  to  the  previously  applicable 
general  cargo  rate;  and 

(C)  The  common  carrier  is  not  a 
controlled  common  carrier  which  has 
not  received  special  permission  or  an 
exemption  authorizing  the  amendment. 

(4)  [Reserved] 

(5)  "E"  Expiration:  effective  upon 
filing  unless  it  results  in  an  increase 
under  paragraph  (b)(1)  "A"  or  (b)(7)  "G" 
of  this  section.  When  amendments 
deleting  or  expiring  existing  tariff  matter 
alter  the  amount  to  be  paid  by  the 
shipper/ consignee,  the  effect  of  this 
change  shall  be  indicated  by  other 
symbols)  under  this  paragraph  (b). 
Otherwise,  expired  or  deleted  matter, 
such  as  an  amendment  completely 
cancelling  a  tariff  due  to  a  cessation  of 
all  service  by  the  carrier  between  the 
ports  or  points  listed  in  the  cancelled 
tariff,  may  take  effect  upon  filing. 

(6)  [Reserved] 

(7)  "G"  General  rate  increase  or 
decrease  (domestic  offshore  commerce): 
60  days'  notice.  Amendments  of 
domestic  offshore  tariffs  which  change 
rates,  fares,  charges.  Tariff  Rules,  or 
other  tariff  provisions  and  which 
constitute  a  general  increase  or  decrease 
in  rates,  shall  be  filed  together  with  any 
supporting  material  required  by  part  552 
and  9  502.67  of  this  chapter  at  least  60 
days  prior  to  their  effective  date. 

(8)  [Reserved] 

(9)  "/"  Nevr  or  initial  matter  30  days ' 
notice — (i)(A)  New  tariffs  and.  except 
for  a  general  increase  or  decrease  in 
domestic  offshore  commerce,  filings 
which  provide  for  new  or  initial  rates. 
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fares,  charges,  Tariff  Rules  or  other  tariff 
provisions,  shall  ba  filed  to  become 
effective  not  earhen  than  30  days  after 
the  date  of  filing,  unless  an  exemption  or 
special  permission  |o  become  effective 
on  less  than  said  3€  days'  notice  has 
been  granted  by  th(  Commission. 

(B)  With  the  filinj  of  tariff  material 
under  this  subparaj  raph,  domestic 
offshore  carriers  sh^ll  simultaneously 
submit  in  paper  fonnat  any  supporting 
data  required  by  part  552  of  this  chapter. 

(ii)  Initial  filings  (  f  essential  terms  of 
service  contracts  uider  S  514.17  of  this 
part  may  not  use  ar  y  symbol  other  than 
"/. "  See  paragraph  I  b)(19)(iii)(  A)  of  this 
section  for  correcti(  ns  to  essential 
terms. 

(10)  [Reserved] 

(llj  "K" Rate  or  :harge  filed  by  a 
controlled  common  carrier  member  of  a 
conference  under  it  dependent  action 
/foreign  commerce)  effective  upon  filing 
!f  decrease. 

(i)  All  changes  to  controlled  common 
carrier  tariffs  may  r  ot  become  effective 
earlier  than  30  days  from  the  date  of 
Tiling  unless  special  permission  has  been 
granted  by  the  Com  mission  under 
§  514.18,  or  the  chai  ige  affects  only  tariff 
matters  which  are  tne  subject  of  a 
suspension  proceed  ing  under  §  514.19  of 
this  part. 

(ii)  Conferences  r  lay  file  on  behalf  of 
their  controlled  con  jnon  carrier 
members  lower  indi  ipendent-action 
rates  on  less  than  3(1  days'  notice, 
subject  to  the  requii  ements  of  their 
basic  agreements  ai  id  subject  to  such 
rates  being  filed  at  )r  above  the  level  set 
by  a  member  of  the  conference  that  has 
not  been  determine!  by  the  Commission 
to  be  a  controlled  ci  immon  carrier 
subject  to  section  9  of  the  1984  Act,  in 
the  trade  involved. 

(12)  (Reserved] 

(13)  "M"  Transpirtation  of  U.S. 
Department  of  Defe  nse  cargo  by 
American-flag  comi  non  carriers  under 
terms  and  conditio/  s  negotiated  and 
approved  by  the  Mi  litary  Sealift 
Command  ("MSC")  (Foreign 
Commerce):  Effecti  'e  upon  filing.  Under 
§  514.3(b)(4),  the  folowing  services  are 
subject  to  continuir  g  special  permission 


from  the  30-day- 
jf  section  8  of  the 


IMI 


authority  to  deviate 
notice  requirement 
1984  Act:  Transport  ation  of  U.S. 
Department  of  Defe  nse  cargo  by 
American-flag  comi  non  carriers  under 
terms  and  conditior  s  negotiated  and 
approved  by  the  Mi  ifary  Sealift 
Command  (MSC),  i  i 
conditions  are  met: 

(i)  Exact  copies  o  all  common  carrier 
quotations  or  tende  -s  accepted  by  MSC 
are  filed  with  the  C  immission  as  soon 
as  possible  after  th(iy  are  approved  by 


all  the  following 


MSC,  but  no  later  than  on  the  effective 
date; 

(ii)  The  use  of  the  filing  symbol  "m  "  is 
understood  by  the  filer  to  mean  that  the 
tariff  material  filed  is  submitted  in 
accordance  with  the  requirements  of  the 
Shipping  Act  of  1984  and  this  part; 

(iii)  Tenders  submitted  for  filing  are  to 
be  consecutively  numbered  by  the 
respective  common  carriers  as  part  of  a 
distinct  tariff  series;  and 

(iv)  Amendments  to  tenders  must  also 
be  filed  with  the  Commission. 

(14)-(15)  [Reserved] 

(16)  "P"  Extension  of  service  to 
additional  port(s)  at  rates  already  in 
effect  for  similar  services  at  the  port(s) 
being  added;  or  the  carrier's 
establishment  of  additional  terminal 
facilities  at  the  port(s)  already  served, 
at  the  same  rates  as  those  currently 
applicable  to  comparable  facilities  of 
the  carrier  at  the  same  port 

(i)  In  domestic  offshore  commerce: 

(A)  Amendments  extending  actual 
service  to  additional  ports  at  rates  or 
fares  already  in  effect  for  similar  service 
at  the  ports  being  added  may  take  effect 
upon  filing;  and 

(B)  Carriers  may  file  to  be  effective 
upon  filing  amendments  establishing 
additional  terminal  facilities  for  loading 
or  discharging  cargo  at  ports  or  harbors 
already  served,  but  only  if  the  rates  to 
be  charged  at  such  facilities  are  the 
same  as  those  currently  applicable  to 
comparable  facilities  of  the  carrier  at 
the  same  port  or  harbor. 

(ii)  In  foreign  commerce: 

(A)  Amendments  which  provide  for 
the  addition  of  a  port  or  point  to  a 
previously  existing  origin  or  destination 
field  may  become  effective  upon  filing. 

(B)  A  deletion  of  a  port  or  point  from  a 
previously  existing  origin  or  destination 
fieid  may  not  be  coded  with  a  "P. "  but 
shall  be  coded  with  other  appropriate 
symbol(s)  under  this  section. 

(17)  [Reserved) 

(18)  "R  "  Reduction  (Not  a  general 
rate  decrease  in  domestic  offshore 
commerce  under  paragraph  (b)(7)  "G"  of 
this  section) — (i)  Domestic  offshore 
commerce  (30  days'  notice)— [A)  Except 
for  a  general  rate  decrease,  amendments 
to  domestic  offshore  tariffs  which 
provide  for  changes  in  rates,  fares, 
charges,  Tariff  Rules  or  other  tariff 
provisions  resulting  in  a  decrease  in 
cost,  shall  be  filed  to  become  effective 
not  earlier  than  30  days  after  the  date  of 
filing,  unless  an  exemption  or  special 
permission  to  become  effective  on  less 
than  said  30  days'  notice  has  been 
granted  by  the  Commission. 

(B)  With  the  filing  of  tariff  material 
under  this  subparagraph,  domestic 
offshore  carriers  shall  simultaneously 


submit  in  paper  fonnat  any  supporting 
data  required  by  part  552  of  this  chapter. 

(ii)  Foreign  commerce.  Amendments 
which  provide  for  changes  in  rates, 
charges,  Tariff  Rules,  regulations  or 
other  tariff  provisions  resulting  in  a 
decrease  in  cost  to  the  shipper  may 
become  effective  upon  filing;  except  that 
all  changes  to  controlled  common 
carrier  tariffs  may  not  become  effective 
earlier  than  30  days  from  the  date  of 
filing,  unless  special  permission  has 
been  granted  by  the  Commission  under 
§  514.18,  or  the  change  affects  only  tariff 
matters  which  are  the  subject  of  a 
suspension  proceeding  under  S  514.19  of 
this  part. 

(19)  "S"  Special  case  matter:  effective 
upon  filing  unless  otherwise  directed  by 
the  Commission.  Special  case  numbers 
will  be  developed  and  issued  by  the 
Commission  and  shall  be  entered  by  the 
filer,  along  with  the  symbol  "S. "  Special 
case  matter  may  not  be  filed  with  other 
types  of  amendments,  including  special 
case  matter  with  other  special  case 
number(s).  When  filing  special  case 
matter,  no  filing/amendments  codes 
other  than  "S"  may  be  used.  Special 
Case  filings  may  arise  from  the 
following  situations: 

(i)  Special  permission  under  §  514.18. 

(ii)  Special  Docket  decision  under 
§  502.92  of  this  chapter. 

(iii)  Correction  or  resubmission  of 
essential  terms. 

(A)  Correction  under  §  §  514.7(k)  and 
514.17. 

(B)  Resubmission  after  notice  of  intent 
to  reject  under  §  514.7(j). 

(iv)  Filing  to  put  tariff  in  order  after 
rejection  or  overturning  a  rejection. 
(Except  with  the  use  of  the  Thru-date 
under  §  514.10(a)(5).  the  ATFI  system 
cannot  by  itself  restore  material  that  has 
been  superseded  or  rejected,  so  the  filer 
is  required  to  make  any  filings  to  put  its 
tariff  in  order,  through  the  special  case 
procedures,  if  necessary.) 

(v)  Filing  of  tariff  data  after 
suspension  under  §  514.19. 

(vi)  Other  situations,  as  directed  by 
the  Commission. 

(20)  'T"  Terminal  rates,  charges  or 
provisions  or  canal  tolls  over  which  the 
carrier  has  no  control:  effective  upon 
filing.  Wherever  a  tariff  includes 
charges  for  terminal  services,  canal 
tolls,  additional  charges,  or  other 
provisions  not  under  the  control  of  the 
common  carrier  or  conference  which 
merely  acts  as  a  collection  agent  for  the 
charges,  and  the  agency  making  such 
changes  does  so  without  notice  to  the 
tariff  owner,  such  provisions  may  be 
changed  in  the  carrier's  or  conference's 
tariff  upon  filing. 
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(21H23)  [Reserved] 

(24)  "X"  Exemptions,  (i)  Controlled 
carrier  data  in  U.S.  bilateral  trades  or  in 
trades  served  exclusively  by  controlled 
carriers.  (See  §  514.3(a)(2).)  A  controlled 
comnion  carrier  shall  use  the  symbol 
"X"  for  all  tariff  material  filed  under  the 
following  exempt  situations: 

(A)  As  to  any  particular  rate,  the 
controlled  common  carrier's  tariff 
contains  an  amount  set  by  the  duly 
authorized  action  of  a  ratemaking  body, 
except  that  this  exemption  is 
inapplicable  to  rates  established 
pursuant  to  an  agreement  in  which  all 
the  members  are  controlled  common 
carriers  not  otherwise  excluded  by  this 
paragraph; 

(B)  The  controlled  common  carrier's 
rates,  charges,  classifications.  Tariff 
Rules  or  regulations  govern 
transportation  of  cargo  between  the 
controlling  state  and  the  United  States 
(including  its  districts,  territories  and 
possessions);  or 

(C)  The  controlled  common  carrier 
operates  in  a  trade  served  exclusively 
by  controlled  common  carriers. 

(ii)  Domestic  offshore  carrier  1-day 
notice  for  decreases.  The  symbol  "X" 
shall  be  used  by  domestic  offshore 
carriers  for  all  filings  for  which  they 
have  exemptions  under  §  514.3(d)  to 
make  tariff  data  effective  on  one  day's 
notice. 

(iii)  Other  situations  involving  an 
exemption  or  continuing  special 
permission,  as  directed  by  the 
Commission. 

(c)  Multiple  amendments  on  same 
day.  All  filings  on  the  same  date,  with 
different  effective  dates,  will  be  given 
effect  by  the  ATFI  system,  whether  or 
not  they  amend  the  same  TLI.  Where 
same-date  filings  to  the  same  TU  have 
the  same  effective  date,  however,  only 
the  last  filing  on  that  date  will  be  given 
effect  and  the  previous  filings  on  the 
same  date  will  be  presumed  to  be 
corrections  and  are,  therefore,  void. 

(d)  Supplements.  "Supplements"  to 
tariffs  are  prohibited.  The  ATFI  system 
will  electronically  accommodate  the 
necessary  amendment  of  each  TLI  for 
general  rate  changes.  Other  matters, 
previously  handled  by  supplements  in 
traditional,  page-based  tariffs,  will  be 
handled  procedurally  and/or  through 
Tariff  Rules,  TLI  notes,  etc. 

§  514.  to    OtiMr  tteww  used  ttwoughout 
ATR. 

(a)  Control  dates  and  history.  Various 
control  dates  are  used  for  tariff  material 
filed  in  and/or  retrieved  from  the  ATFI 
system.  The  following  partial  screen 
illustrates  these  dates  which  are  found 
on  many  ATFI  screens  and  contains 
corresponding  numbers  keyed  to 


explanatory  and  regulatory 
subparagraphs  within  this  paragraph  (in 
addition  to  'Today's  date"  which  is  the 
date  of  entry  into  the  system  and  the 
screen).  For  special  date  provisions 
appUcable  to  the  essential  terms  of 
service  contracts,  see  9  514.17  (d)(3)  to 
(d)(5). 

r -■ 1 

|[§5U.10{a)]  Today:  OlJan1992 

I         (Always  Today's  Date] 

t 

I  [(2)]  Filir«  date:  OlJan1992 

1 1(3)1  Effective  date:  31Jan1992 

I  [e.g.,  30  days'   notice] 

I  [(5)]  thru:  01Mar1992 

|C(4)1         Expiration  date:  01May1992 

I     [or  TLI  expires  (etc).] 

|[(1){i)]--      Access  date:  0lJan1992 
I     [Today's  date  unless  changed] 
I       [Could  be  changed  to  e.g. 
I         01Dec1991  or  0lJune1992] 
|[(1)(ii)      History      -Kev      -Hlev 


(1)  (i)  Access  date  and  history.  The 
default  date  for  the  Access  date  is 
'Today's  date."  Interactive  ATFI. 
however,  allows  the  user  to  set  a 
different,  desired  access  date  for 
retrieving  objects  within  the  tariff.  See 
§  514.8(h)(3)(vii).  The  system  will  select 
only  tariff  items  that  are  in  effect  on  the 
chosen  access  date.  This  allows  the  user 
to  examine  the  tariff  as  it  existed  on  a 
particular  date  in  the  past,  or  to  examine 
rates  and  Tariff  Rules  which  have  a 
future  effective  date. 

(ii)  History;  —Rev;  +Rev.  Similar  to 
the  functionality  of  the  Access  date,  the 
following  functions  are  also  available  on 
many  ATFI  screens: 

(A)  History.  This  function  displays 
the  entire  list  of  moditications  to  a  tariff 
item. 

(B)  —Rev.  This  function  displays  the 
previous  revision  (one  revision  at  a 
time)  of  the  tariff  item  just  prior  to  the 
date  displayed  in  the  effective  date 
held.  See  paragraph  (a)(3)  of  this 
section. 

(C)  +Rev.  This  function  displays  the 
next  (future)  revision  of  the  tariff  item 
according  to  the  date  in  the  effective 
date  field.  See  paragraph  (a)(3)  of  this 
section. 

(2)  Filing  date.  The  filing  date,  or  the 
date  any  tariff  or  tariff  element  is 
processed  by  AIM,  is  used  to  determine 
the  beginning  of  the  advance  notice 
period  required  for  various  types  of 
tariff  material  under  S  514.9(b).  The 
filing  date  is  determined  for  each  of  the 
three  basic  types  of  filing,  as  follows: 

(i)  Interactive.  The  interactive  filing 
system  enters  a  filing  date  (current  date) 
for  every  tariff  object  or  tariff  object 
update  to  be  filed.  Proposed  objects  with 


an  outdated  filing  date  will  not  be 
accepted  by  interactive  ATFI.  The  day 
of  filing  is  determined  by  the  time  of  the 
"File  all  Authorized  Changes"  command 
at  the  completion  of  an  interactive  filing 
session  and  the  "Sent"  response  from 
the  system,  indicating  completion  of  that 
command  at  the  ATFI  central  site,  in 
local  time  in  the  U.S.  Eastern  Time 
Zone.  The  function  "FileDate"  (or 
"Default-Dates"  or  "Defaults")  enables 
the  user  to  update  its  proposed  filing 
date  to  match  the  date  of  expected 
transmission  of  the  proposed  filing. 

(ii)  On-line  batch.  Filers  will  have  a 
filing  date  automatically  assigned  to  all 
tariff  objects  filed  according  to  the  time 
of  the  successful  conclusion  of 
transmission,  U.S.  Eastern  Time  Zone. 

(iii)  In-bulk  (tape)  batch.  Filers  will 
have  a  filing  date  assigned  to  all  tariff 
objects  filed  according  to  the  time  of 
processing,  following  Time  Zone. 

(3)  Effective  date.  The  Effective  date 
is  the  date  upon  which  a  filed  tariff  or 
tariff  element  is  scheduled  to  go  into 
effect  by  the  filer.  It  determines  the  end 
of  the  advance  notice  period  required 
for  various  types  of  tariff  material  under 
§  514.9(b).  Specifically,  a  tariff  provision 
becomes  effective  at  12:01  a.m.  on  the 
beginning  of  the  effective  date.  In 
interactive  filing,  the  Effective  date  can 
bo  changed  through  "FileDate,"  etc.,  as 
described  in  paragraph  (a)(2)(i)  of  this 
section. 

(4)  Expiration  date.  The  Expiration 
date  is  the  last  day,  after  which  the 
entire  tariff  or  tariff  element  (e.g.,  TLI). 
which  is  designated  to  expire,  is  no 
longer  in  effect  After  midnight  at  the 
end  of  this  day,  the  current  version  of 
the  tariff  will  not  include  the  expired 
object.  In  the  screen  example,  the  entire 
item  (e.g.,  TLI)  expires  on  May  1. 1992, 
leaving  no  specific  rate,  which  could 
result  in  an  increase  to  an  NOS  rate,  for 
which  advance  notice  from  the  filing 
date  is  required  under  §  514.9(b).  The 
expired  object  becomes  a  part  of  the 
history  objects  for  the  tariff. 

(5)  'TA/T/"<yote.  The  Thru  date  is  the 
date  after  which  an  amendment  to  a 
tariff  element  (e.g.,  TLI  rate)  is 
designated  by  the  filer  to  be  unavailable 
for  use  and  the  previously  effective  tariff 
element  automatically  goes  back  into 
effect.  After  midnight  at  the  end  of  the 
Thru  date,  the  previously  effective  tariff 
object  will  resume  its  effect.  Thru-date 
tariff  objects  recognize  and  maintain  the 
validity  of  the  unexpired  tariff  objects 
they  temporarily  supersede  during  their 
time  of  effectiveness.  In  the  screen 
example,  the  effective  item  reverts  to 
the  item  prior  to  effectiveness  on  March 
1, 1992.  which  goes  out  of  existence 
when  expired  on  May  1, 1992.  Where  an 
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increase  requires  an  advance  notice 
(e.g.,  30  days)  un  ier  5  514.9(b),  a  Thru- 
date  item  which  s: 

(i)  A  decrease  when  initially  effective 
requires  30  days'  notice  from  the  Filing 
date  to  the  Thru  late,  irrespective  of 
when  it  becomes  effective  (no  earlier 
than  Filing}. 

(ii)  An  increasi  i  when  initially 
effective  require!  30  days'  notice  from 
the  Filing  Date  tc  the  Effective  date,  but 
may  revert  (Thru  date)  to  the  previous 
item  on  or  after  t  le  Effective  date. 

(b)  Locations  wd  groups.  The  names 
of  places  enterec  by  filers,  such  as  in 
origin  and  destin  ation  scopes  and  TLIs, 
shall  conform  in  ipelling  to,  and  will  be 
validated  by.  AT  FI  glossaries. 

(1)  Names — (i  Point  names.  ATFI 
recognizes  appro  ximately  250,000  world 
place  names. 

(ii)  Port  namei :.  ATFI  recognizes 
ocean  port  name  i,  using  spellings 
concordant  with  the  Point  Names  list, 
wher*  there  is  a  ;orresponding  point 
name. 

(2)  Location  g.  vups.  In  the  primary 
larifJF,  or  in  a  gov»ming  tariff  under 

S  514.12(a){l)(ii),  the  filer  will  have  the 
option  to  define  md  create  groups  of 
cities,  states,  pro  vinces  and  countries 
(e.g.  location  gro^ips)  or  groups  of  ports 
(e.g.  port  groupsjL  which  may  be  used  in 
the  construction  of  TLIs  and  other  tariff 
objects  in  heu  of  specifying  particular 
place  names  in  e  ach  tariff  item,  or 
creating  multiple  tariff  items  which  are 
identical  in  all  ways  except  for  place 


names.  A  partial 
origin  port  group 


[§  5K.10(b)(  !)) 
ATFI  lo:at 


ION  GROUPS 
Groip:  US  ATL.  PORTS 
Port  Gro  f>:  Y 
Origin  or  De^t:  0 


P> 


Location 

BALTIMORE  ( 
BOSTON  (port 
JACKSONVILLE 
MIAMI  (port) 
NEU  YORK  ( 


screen  illustrating  an 
follows: 


I 


:roup  Locations: 

rt),  MD,  USA 
»,  MA,  USA 

(port),  FL,  USA 
,  FL,  USA 
),  NY,  USA 


po-t 


I 


(c)  Currency.  ATFI  recognizes  a  large 
number  of  foreij  n  currencies  for  rates 
and  charges.  Thi  •  complete  list  of  ATFI- 
recognized  currencies  is  available  on- 
line. Currency  C(  inversion  rates  are 
maintained  and  updated  in  ATFI  on  a 
periodic  basis:  except  that  these 
conversion  rates  are  for  comparison 
purposes  only,  r  ot  as  official  conversion 
rates  for  bookin ;  or  billing.  See 
§  514.8(h)(3)(vi). 

(d)  Assessori  lis  and  algorithms — (1) 
Requirement.  A^sessorial  or  accessorial 
charges,  which  ^re  to  be  added  to  the 


basic  ocean  freight  rate  to  determine  the 
total  cost  to  the  shipper,  shall  be  clearly 
shown  through  mathematical  formulas 
or  algorithms,  as  set  forth  in  the  "Batch 
Filing  Guide"  and,  as  further  described 
in  this  paragraph.  Assessorial  charges 
should  be  contained  in  Tariff  Rules  of 
tariffs  and  essential  terms  publications 
(See  §§  514.15  and  514.17(b)),  as  well  as 
in  commodity  descriptions  and  TLIs  of 
tariffs  and  essential  terms  documents 
(See  §§  514.13  and  514.17(d)). 
Algorithms  are  not  accommodated  in  the 
mandatory  or  optional  terms  of  essential 
terms  under  §  514.17  (d)(8)  and  (d)(9). 

(2)  Overview.  Algorithms  are 
expressed  as  one  or  more  condition  and 
calculation  statement  sets.  Each  set 
reflects  a  separate  possible  condition 
which  may  apply,  and  the  means  of 
calculating  a  tariff  additional  charge  for 
that  condition.  A  set  is  composed  of  a 
group  of  condition  statements,  followed 
by  a  group  of  calculation  statements. 
The  allowable  condition  statements 
accommodate  historically  common 
criteria  for  the  assessment  of  ocean 
freight  and  charges  (e.g..  "When 
Destination  is  'New  York',"  "When 
Container  Type  is  '40Ft',"  etc.).  These 
statements,  in  turn,  accommodate 
historically  common  factors  used  in  the 
computation  of  freight  and  charges  (e.g., 
weight,  volume,  origin,  container  size, 
etc.). 

(3)  Calculation  statements.  The 
calculation  statements  include  common 
arithmetic  functions,  including  addition, 
subtraction,  multiplication  and  division, 
as  well  as  other  operations,  such  as 
minimum  and  maximum  functions: 

(i)  NOTHING  (no  calculation  is 
performed). 

(ii)  <X>  =  <A>. 

(iii)  <X>  =  <A>  +  <B>. 

(iv)  <X>  =  <A>  -  <B>. 

(v)  <X>  =  <A>  <B>. 

(vi)  <X>  =  <A>  /  <B>. 

(vii)  <X>  =  MAX(  <A>.<B>  ). 

(viii)  <X>  =  MIN  (  <A>.<B>  ). 

(ix)  <X>  =  SELECT  FROM 
<  table  >. 

(x)  <X>  =  SELECT  FROM  < table > 
USING  <  column  >. 

(4)  Screen  illustration.  A  partial 
screen  (with  pop-up  help  window), 
illustrating  algorithms  with  multiple 
condition  sets  for  a  commodity 
desciption.  follows: 


[§  514.10(d)(4)] 

ATFI  COMMODITY  DESCRIPTION 


Muitier        CoMDodity  Description 

r (-Assessorial  Charge  Calculation 

DESC:  House  to  House  Surcharge 

CYCLE:  0  (Define  RATING  values- 
wt,  vol,   etc.) 

SET:   (1  of  2) 
WHEN:    SERVICE-TYPE    is  HH 

AND:   RATE -BASIS  is  U 
THEN:   RESULT   = 

RATED-WEIGHT  x  3.75US0 

SET:   (2  of  2) 
WHEN:   SERVICE-TYPE   is  HH 

AND:    RATE-BASIS    is  M 
THEN:   RESULT   = 

RATEO-VOLUME  x  5.00USD 


I' 


I 

1 

^^\ 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 
JJI 


Between  the  two  condition  sets,  there  is 
an  implied  "Ofl "  operator  (weight  "OR" 
measure).  This  means  that  either  one  or 
the  other  of  these  condition  sets  must  be 
TRUE  in  order  for  the  assessorial  to 
apply.  After  entering  the  rated  weight 
and  volume  in  these  condition  sets,  the 
system  will  process  them  in  the  order  in 
which  they  appear,  evaluating  whether 
each  is  TRUE  or  FALSE.  If  TRUE,  the 
assessorial  is  applicable  to  the  shipment 
and  will  be  entered  onto  the  main 
screen  where  other  potentially 
applicable  assessorials  (e.g..  in  different 
Tariff  Rules)  will  also  be  processed. 

(5)  Application.  For  filing,  a  toggling 
(on  or  off)  function  provides  specific 
application  ("linking")  of  an  assessorial 
to  a  commodity  or  Tariff  Rule.  For 
retrieving,  applicable  assessorials  are 
added  to  the  applicable  TLI  to  find  the 
overall  cost  for  the  shipment.  Before 
shipment,  however,  there  will  be  some 
condition  sets  where  the  values  are  not 
known  (e.g.,  a  surcharge  for  a  non- 
scheduled  port  where  the  ship  calls  in 
an  emergency  and  unloads  the 
shipment).  In  these  cases,  assessorials 
cannot  be  accurately  applied  prior  to 
booking  or  sailing. 

§  5 1 4. 11    Organization  and  tariff  records; 
tariff  scope. 

(a)  Organization  record.  The 
organization  record  is  the  master  record 
for  all  tariff  information  in  ATFI  for  a 
specific  firm.  Each  firm  wishing  to  file 
tariffs  or  essential  terms  must  complete 
and  submit  an  ATFI  User  Registration 
Form  (exhibit  1  to  this  part)  under 
§§  514.4(d)  and  514.8(f).  Upon 
Commission  approval  of  organization 
registration  in  ATFI,  a  "shell" 
organization  record,  specific  to  the 
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requestor,  is  established  and  contains 
the  organization  number,  organization 
name  and  organization  type.  The  Hrm's 
authorized  representative  can  then 
access  the  newly  established 
organization  record  (see  partial  screen), 
using  the  limited  access  Logon  ID  and 


password  for  organizational  record 
maintenance,  to  file  the  address  for  the 
firm's  home  office,  and  complete  the 
affiliations,  d/b/a,  and  publisher  lists  as 
appropriate.  To  maximize  security  of  the 
data,  maintenance  (editing}  of  the 
organization  record  will  be  permitted 


only  through  the  interactive  mode.  The 
following  partial  screen  is  indexed  to 
subsequent,  explanatory  subparagraph 
(numbers)  of  this  paragraph.  As  with  all 
ATFl  screens,  filers  shall  enter  complete 
and  accurate  data  in  all  required  fields. 


r 


[§  5U. 11(a)] 

UD) 
1(2)1 
[(3)] 

((4)] 
((5)1 
[(6)1 
1(7)1 


ATFI   ORGANIZATION  RECORD 
XYZ,    Inc. 
Org  Nurtier:  999999        Agreement  i: 
Org  NaK:  XYZ,   Inc. 

Country  of  hcae  office:  USA 

Org  type:  NVOCC  -  NON-VESSEL-OPERATING  COMMON  CARRIER 

Controlled:  N 

SCAC  Code:  XYZZ 

HoK  Office  Address  Informtion 

Streetl:  201  Broadway 

Street2:  72nd  Floor 

City:  New  York.  NY,  USA 

Postal  Code:  10007 

Contact:  Julian  Xavier  or  Rick  Zarones 

Ptione:  (212)  555-1236 
Fax:  (212)  555-5678 


[(8)1 
[(9)1 


Affiliati 


dba's 


Pii>lishers 


(1)  Oi^  number  and  agreement 
number.  The  organization  and 
agreement  numbers  are  generated  by  the 
Commission  for  the  particular  tariff 
owners.  The  agreement  number  is  filled 
in  only  if  the  organization  is  an 
agreement  (conference,  etc.).  Hie 
organization  number  is  also  used  to 
verify  whether  a  current  anti-rebate 
certification  has  been  filed  under 

§  514.1(c)(l)(iii). 

(2)  Org  name,  e  organization  name 
(filled  in  by  the  FMC)  is  the  official 
name  of  the  firm  (from  the  corporate 
charter,  etc.),  often  a  parent  corporation, 
responsible  for  filing  tariffs,  often  by 
several  affiliates  through  d/b/a  names. 
The  Org  Name  is  not  changeable  by  the 
filer. 

(3)  The  country  of  home  office  is  the 
country  in  which  the  firm's  headquarters 
is  located. 

(4)  Org  type  would  be  ocean  carrier, 
conference,  NVCXIC,  etc.. 

(5)  Controlled.  This  field  is  filled  in 
by  the  Commission  and  indicates 


whether  the  firm  is  a  controlled  carrier 
("Y"  or  "N"). 

(6)  SCAC  Code.  The  Standard  Carrier 
Alpha  Code  (assigned  by  the  Motor 
Freight  Association)  further  identifies 
the  registered  organization. 

(7)  Home  office  address  information. 
A  second  line  for  street  address  is 
provided,  if  necessary,  and  names  of 
contact  per8on(8)  shall  be  entered. 
Otherwise,  the  field  is  self-explanatory. 

(8)  Command  line.  While  not  shown 
on  most  screen  illustrations  in  this  part, 
the  items  and  functions  in  (below)  the 
command  line  provide  instructions  for 
accessing  help  screens,  tables  and  other 
information  relevant  to  the  screen.  The 
data  required  in  paragraph  (a)[9]  of  this 
section  are  found  on  separate  screens 
which  are  accessed  by  highlighting  the 
item  and  pressing  "ENTER. " 

(9)  (i)  Affiliations.  The  affiliations 
are:  members  of  a  fihng  conference; 
participating  carriers;  or  conferences  to 
which  a  filing  carrier  belongs.  As  with 
the  organization,  itself,  both  the  name 


and  Commission-assigned  number  shall 
be  listed. 

(ii)  rf/6/o's.  The  d/b/a  ("doing 
business  as")  names  of  affiliated  firms 
are  listed  here.  Filers  shall  ensure  that 
the  d/b/a's  of  all  firms  filing  tariffs 
under  the  organizatioo  umbrella  are 
accurately  listed. 

(iii)  Publishers.  Filers  shall  list  all 
publishers  used  to  file  and  maintain  the 
organization's  tariffs.  Publishers  will  be 
assigned  Org  Numbers  by  the  FMC 
which  will  be  entered  here. 

(b)  Tariff  Record.  The  tariff  record(8) 
for  a  specific  organization  registered 
under  paragraph  (a)  of  this  section  show 
the  characteristics  of  each  tariff.  The 
ATFI  system  provides  an  index  of  all 
organization's  tariffs  from  the  data 
furnished  in  the  Tariff  Record.  The 
following  partial  screen  is  indexed  to 
subsequent,  explanatory  subparagraphs 
(numbers)  of  this  paragraph.  As  «vith  all 
ATFI  screens,  filers  shall  enter  complete 
and  accurate  data  in  all  required  fields. 
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514.11(b) 
KD) 
((2)] 
[(3)1 
[(A)] 
[(5)] 
[(6)] 
r(7)] 

[{8)J 


[(9)J 

((10)] 

[(8)1 


number  cannot  be 


(ii)  Tariff  #  is  i  3-digit  number 
assigned  by  the  o:  ganization  to 


distinguish  it  fron 
(iii)  Tariff  code 


ATFI    TARIFF  DEFINITION 
Tariff  f:   001 


Org  lliJ*er:  999999 
Org  NaK:  XYZ.    Inc. 
d/b/a:  XYZ  Line 

Title:  XYZ  Line  Worldwide  Conmodity  Tariff 
Tariff  type:  FC 
Tariff  TOM:       1  KT     or     1 
Monetary  Units:  USD  US  Dollar 


000  CBM 
(USD) 

Address  Infonaation 


(1  of  3)    Publishing  Office 
Name:  XYZ  Line 
Streetl:  201  Broadway 
StreetZ:  65th  Floor 
City:  New  York,  NY, 
Postal  Code:  10007 


USA 


Contact:  Maria  Yates 
Phone:   (212)  555-1237 
Fax:   (212)  555-5678 


Origin 
Select  Address 


Destination 


(l)(i)  Org  numt  er  is  the  same  is  in 
paragraph  (a)(1)  cf  this  section.  This 


changed  by  the  filer. 


its  other  tariffs. 

uniquely  identifies  a 
tariff  within  the  ^TFI  system.  It  consists 
of  either  the  orgai  ization  number  plus 

tariff  number  (e.g. 

SCAC  code  (see 
paragraph  (a)(6)  df  this  section)  plus  the 
user-assigned  tariff  number,  as  in  the 
illustration. 

(2)  Org  name  ii  the  same  as  in 
paragraph  (a)(2)  c  f  this  section. 

(3)  The  d/b/a  i  lame  could  be  a  name 
different  from  the  organization  name, 
but  shall  appear  iii  the  list  of  d/b/a's  in 
the  organization  i  ecord  under  paragraph 
(a)(9)(ii)  of  this  at  ction. 

(4)  The  Title  ol  the  tariff  is  assigned 
by  the  organizatidn  and  could  be  as 
shown  in  the  illua  (ration. 

(5)  Tariff  Type  in  the  illustration  is 
"FC"  for  "foreign  commodity  tariff  as 
set  forth  in  the  "E  atch  Filing  Guide's" 
Data  Element  Dictionary. 

(6)  Tariff  TON  is  the  default  (unless 
changed)  measun  iment  units  throughout 
the  tariff  for  both  weight  and  volume,  as 
codified  in  two  tables  of  the  "Batch 
Filing  Guide's"  D  ita  Element  Dictionary. 

(7)  Monetary  l  nits  is  the  default 
(unless  changed]  currency  unit  to  be 
used  throughout  I  le  tariff.  See 

§  514.10(c). 

(8)  (i)  Address  information  is  the 
same  as  in  paragi  aph  (a)(7)  of  this 
section,  except  tli  at  more  than  one 
address  and  cont  act  person  can  be 
provided  (see  "S<  lect  Address"  in 
Command  Line),  luch  as  for  the  tariff 


publisher,  the  organization's  tariff  filing, 
billing  and/or  claims  office,  and  an 
agent  for  service  of  process  under 
paragraph  (b)(8)(ii)  of  this  section, 
(ii)  Foreign-domiciled  NVOCCs. 
Every  NVOCC  not  domiciled  in  the 
United  Stales  shall  enter  in  the  first 
address  field  provided  in  the  tariff 
record  the  name  and  address  of  a  person 
in  the  United  States  designated  under 
§  514.15(b](24)(ii)  and  §  583.5  of  this 
chapter  as  its  legal  agent  for  service  of 
judicial  and  administrative  process, 
including  subpenas. 

(9)  Com7770/jrf///7e.  See  paragraph 
(a)(8)  of  this  section. 

(10)  Scope:  origin  and  destination. 
The  scope  of  each  individual  tariff  is 
defined  in  more  detail,  in  Tariff  Rule  1  of 
the  tariff  (514.15(b)(1)).  but  entered  in 
two  specific  location  groups  (see 

§  514.10(b)(5)(ii))  in  the  auxiliary  screen 
for  the  tariff  record.  All  other  origin  and 
destination  ports  and  points  filed  in  the 
tariff  shall  be  within  the  geographic 
scope  of  the  regions  and/or  countries 
defined  in  the  tariff  record  scope. 

(i)  Origin  scope.  The  origin  scope  is  a 
single  location  group  or  port  group  in  a 
tariff  encompassing  the  allowable 
origins  for  TLIs  defined  in  that  tariff. 

(ii)  Destination  scope.  The 
destination  scope  is  a  single  location 
group  or  a  port  group  in  a  tariff 
encompassing  the  allowable 
destinations  for  TLIs  defined  in  that 
tariff. 

(iii)  Between  tariffs.  The  filer  may 
insert  a  statement  in  the  scope  fields 
that  the  rates  and  charges,  etc.  are 
between  two  location  groups,  but  shall 
create  separate  origin  and  destination 
pairs,  as  well  as  TLIs,  for  each  direction. 


Tariff  Code:  XYZZ001 


I 


(iv)  Ports  and/or  points.  A  tariff  with 
origin  and  destination  groups  containing 
only  ports  will  be  a  port  tariff  only;  no 
onward  through  intermodal  rates  will  be 
allowed.  A  tariff  with  non-port  cities, 
states,  or  country  names  in  either  the 
origin  or  destination  group  will  be 
eligible  to  contain  intermodal  rates 
under  §  514.14. 

§  514.12    Governing  and  general  reference 
tarHfs. 

Governing  and  general  reference 
tariffs  may  not  contain  commodity 
descriptions  or  tariff  line  items  (TLIs). 
See  §  514.13.  Where  any  matter  directly 
affects  a  TLI.  it  must  be  filed  in 
electronic  form  in  the  appropriate  tariff 
in  the  appropriate  place. 

(a)  Governing  tariffs  (filed 
electronically).  A  filer  which  files 
multiple  tariffs  with  duplicative  and/or 
commonly  applicable  items,  such  as 
Tariff  Rules  or  inland  rate  tables,  may 
file  a  governing  tariff  which  contains, 
and  is  referred  to  in  the  governed  tariff 
as  a  source  for,  tariff  line  items  (TLIs), 
including  assessorial  charges,  which  are 
applied  as  if  they  were  a  part  of  the 
governed  tariff. 

(1)  Types.  Due  to  ATFI's  "linkage" 
design  feature,  whereby  tariff  items, 
such  as  commodities  and  TLIs,  can  be 
electronically  referenced  and  made 
applicable  from  one  tariff  to  another,  a 
filer  may  create  and  use  only  the 
following  types  of  governing  tariffs,  or 
combinations  thereof,  which  shall 
accompany  governed  tariffs  in  the  ATFI 
electronic  format  and  will  not  constitute 
"separate"  tariffs  for  the  purpose  of  the 
remote  retrieval  limitation  of  "one  tariff 
at  a  time"  (see  S  514.20(a)(l)(ii)): 
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(n  Rules  tariffs,  including  Hazardous 
Cargo  Tariff  Rules  and/or  other  Tariff 
Rules  which  contain  assessorial  charges 
(see  S  514.15(b)); 

(ii)  Location  group  tariffs  (see 

8  514.10(b)(2)): 

(iii)  Inland  rate  table  tariffs  (see 

9  514.14(c)); 

[iv]  Bill  of  lading  tariffs  [see 
S  514.15(b)(8)); 

(v)  Essential  terms  publications 
under  {  514.17(b)  (solely  for  essential 
terms  documents);  and 

(vi)  Tariffs  of  general  applicability 
under  S  514.17(b)(2)  (solely  for  essential 
terms  publications). 

(2)  Creation  and  link  to  governed 
tariff.  Governing  tariffs  shall  be  created 
by  using  ATFI's  standard  tariff  creation 
function  and  referenced  in  each 
governed  tariff,  using  the  "Governing 
Tariff  function  under 

S  514.8(h)(3)(v)(D).  where  the  list  of 
governing  tariffs  may  be  accessed. 

(3)  Conflicts  between  governing  and 
governed  tariffs.  A  Tariff  Rule  affecting 
a  TLI  or  passenger  fare  may  appear  in 
only  one  governing  tariff.  See 

S  514.4(b)(3)(iv).  Filers  shall  ensure  the 
exclusive  and  accurate  appUcation  of 
tariff  matter  contained  in  governing  and 
governed  tariffs  to  every  TLI  contained 
in  the  governed  tariff,  as  illustrated  by 
the  following: 

(i)  Application  of  Tariff  Rules  and 
associated  assessorial  charges.  Tariff 
Rules,  and  any  assessorial  charges 
within  the  Tariff  Rules,  from  both  the 
governed  tariff  and  the  governing  tariff, 
will  automatically  apply  to  any 
shipment,  unless  the  Tariff  Rules  in 
either  or  both  tariffs  are  "turned  off," 
using  system-assessorial-charge- 
application  flags  to  disable  the  charge 
application,  which  will  indicate  the 
"Yep"  or  "No"  status  to  the  users  of  the 
central  site  system.  Unless  "turned  off," 
duplicative,  redundant,  or  overlapping 
assessorial  charges  could  apply  to 
shipments,  because  the  ATFI  central  site 
applications  will  not  deconflict  like-type 
assessorial  charges.  Where  the  non-rate- 
affecting  Tariff  Rules'  texts  conflict 
between  governing  and  governed  tariffs, 
the  governed  Tariff  Rules  will  prevail. 

(ii)  Location  groups.  Location  groups 
from  both  governed  and  governing 
tariffs  will  apply  to  any  shipment,  unless 
both  tariffs  include  a  group  with  the 
same  name.  In  this  case,  if  not  corrected 
or  accommodated  by  the  filer,  the 
location  group  from  the  governed  tariff 
will  take  precedence  and  the  governing 
tariff  location  group  of  the  same  name 
will  be  ignored. 

(b)  General  reference  tariffs  (in  paper 
format).  Certain  tariffs,  other  than 
governing  tariffs  described  in  paragraph 
(a)  of  this  section,  are  general  reference 


tariffs  and,  if  they  do  not  contain 
assessorial  charges  or  other  matters 
affecting  the  TLI,  will  continue  to  be 
"on-file"  at,  or  accepted  by,  BTCL,  in 
paper  format  General  reference  tariffs 
are  usually  compiled  by  firms  (with 
FMC-assigned  Org  Numbers)  other  than 
those  required  to  file  ocean  height 
tariffs,  and  are  allowed  to  be  cross- 
referenced  in  the  electronically-flled 
tariffs.  General  reference  tariffs  include: 

(1)  Hazardous  Cargo  Rules  Tariffs, 
not  containing  rates  or  charges  (see 

S  514.15(b)(16)  and  paragraph  (a)(l)(i)  of 
this  section); 

(2)  Equipment  Registers;  and 

(3)  Equipment  Interchange  Tariffs,  (i) 
Equipment  interchange  tariffs  may  be 
filed  in  electronic  format  under  this  part, 
or,  in  paper  format,  arranged  in  the 
following  order: 

(A)  Title  Page. 

(B)  Check  Sheet  (optional). 

(C)  Table  of  Contents. 

(D)  Explanation  of  Symbols, 
Abbreviations  and  Reference  Marks. 

(E)  Tariff  Rules. 

(F)  Free  Time  and  Charges — ^Llst  of 
Exceptions  to  Standard  Free  Days  and/ 
or  Charges. 

(ii)  The  Tariff  Rules  section  of  the 
equipment  interchange  tariff  shall 
include  Tariff  Rules  1  (Scope, 
§  514.15(b)(1))  and  21  (Use  of  Carrier 
Equipment,  S  514.15(b)(21)).  Other 
unused  mandatory  Tariff  Rules  in 
S  514.15(b)  shall  be  noted  as  "Not 
Applicable."  Equipment  interchange 
tariffs  need  not  reference  carrier  or 
conference  rate  tariffs. 

S  514.13    CommodltiM  and  tariff  Hn*  ttcms 
("TUs"). 

In  ATFI,  commodities  and  rates  (TUs) 
are  created  separately  for  system 
reasons,  but  each  TLI  under  paragraph 
(b)  of  this  section  shall  be  associated 
with,  applicable  to,  and  subsumed 
imder,  an  already  existing,  specific 
commodity  under  paragraph  (a)  of  this 
section.  There  may  be  many  TLIs 
applicable  to  one  commodity.  The  ATFI 
system  will  assign  a  different  four-digit 
code  for  every  IIJ  applicable  to  a 
particular  commodity  as  a  suffix  to  the 
one  10-digit  commodity  code,  created  by 
the  tariff  owner  under  paragraph  (a)(3) 
of  this  section. 

(a)  Commodities — (1)  The 
Harmonized  System  (HS) — (i)  General. 
In  HS,  the  first  two  digits  identify  the 
chapter.  The  basic  commodity  chapters 
are  numbered  from  "1"  to  "97."  Each 
chapter  is  divided  into  several 
commodity  headings.  The  second  two 
HS  digits  identify  the  heading.  Each 
heading  is  divided  into  several 
commodity  subheadings.  The  third  two 
HS  digits  identify  the  subheading. 


Finally,  four  more  digits  (digits  6-10)  can 
be  used  to  further  classify  commodities 
within  the  HS  chapter,  heading  and 
subheading. 

(ii)  Requirement  to  use  HS. 
Commodity  descriptions  and  codes  for 
tariff  material  filed  under  this  part  shall 
conform  to  the  HS  descriptions  and 
associated  codes,  as  further  described  in 
this  paragraph. 

(2)  Commodity  description— {i) 
General  requirements.  (A)  Commodity 
descriptions  shall  accurately  describe 
the  specific  article(s)  to  be  shipped,  and 
include  well-known  synonyms  and 
alternate  names,  e.g.,  "Salt,  rock  salt, 
sodium  chloride." 

(B)  Commodity  rates  shall  be  specific 
and  may  not  apply  by  implication,  or 
otherwise,  to  analogous  articles. 

(C)  Commodity  descriptions  shall 
include  dimensions  and  weights  for 
cargo  rated  on  an  "Each"  basis,  when 
the  packaging  is  non-standard  (e.g., 
vehicles,  machinery)  and  the  rate  basis 
is  "Each"  ("EA").  See  paragraph 
(b)(17)(ii)  of  this  section. 

(D)  Conunodities  subject  to  minimum 
quantity  requirements  for  carriage  or 
rating  shall  include  a  clear  statement  of 
such  requirements  in  the  commodity 
description  to  which  they  apply.  See 
also  Tariff  Rule  11  (5  514.15(b)(ll)). 

(ii)  Prohibitions.  Unless  provided  in 
the  HS,  trade  names,  trade  marks, 
functional  descriptions  which  omit  the 
name  of  the  article,  and  distinctions 
based  on  intended  end  use  when  the 
articles  are  identical,  are  prohibited, 
e.g.,  (for  salt):  "Water  softening  agents." 

(iii)  Consistency  with  HS 
descriptions.  Each  commodity 
description  shall  be  consistent  with  the 
corresponding  HS  description  for  the 
particular  code  or  parts  of  the  code  used 
under  paragraph  (a)(3)  of  this  section. 

(iv)  Exclusions;  special  provisions.  In 
the  commodity  description  record,  filers 
shall  list  commodities  excluded  horn  the 
commodity  description  and  provide 
notes  to  articulate  any  special 
provisions  that  may  apply  to  the 
commodity  description,  e.g.,  where  a 
commodity  is  subject  to  time/volume, 
open  or  independent-action  rates,  as 
described  in  paragraph  (b)(19)  of  this 
section. 

(v)  Assessorial  charges  applicable  to 
commodity.  Assessorial  charges  (see 
S  514.10(d])  that  are  specific  to  a 
described  commodity  shall  be  applied  to 
the  commodity  by  creating  the  desired 
assessorial  charge  condition  sets  in  the 
conunodity  description  record. 

(3)  Classification  under  the  HS  code. 
Commodities,  as  described  under 
paragraph  (a)(2)  of  this  section,  shall  be 
classified  as  specifically  as  possible 
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other  codes  not  ft 
shall  use  the  mod 
AT7I  codes  des 
The  remaining  sy: 


under  the  HS,  in  a  manner  which 
conforms  the  product  under  substantive, 
rather  than  simpiv  textual,  criteria.  For 
the  first  six  digits  bf  the  10-digit  ATTI 
commodity  code,  filers  may  not  use 
nd  in  the  HS,  but 
led  HS  and  special 

in  this  paragraph, 
em  four  digits  are  to 
be  user  supplied,  but  different 
commodities  may  not  have  the  same  10- 
digit  number.        I 

(i)  Six-digit  coae  applicable  to 
commodity.  If  the  commodity 
description  established  by  the  filer 
coincides  with  anriS  description  at  the 
(first)  six-digit  clatsification  level,  the 
six-digit  code  shal  be  used,  e.g., 
"9503.10— Electric  trains." 

(ii)  Six-digit  coi  le  inapplicable  to 
commodity.  Wher  the  commodity 
description  establ  shed  by  the  filer  does 
not  fully  coincide  with  any  (first)  six- 
digit  description  in  the  HS,  as  provided 
in  paragraph  (a)(3  (i)  of  this  section,  and 
it  would  be  inaccu  rate  to  describe  it 
using  a  six-digit  classification,  only  that 
part  of  the  HS  cla:  sification  that  is 
applicable  to  the  f  ler's  commodity 
description  may  b  >  used,  as  follows: 

(A)  Four  digits.  If  a  commodity  can  be 
classified  only  by  HS  chapter  and 
heading,  then  the  iler  shall  use  the 
correct  chapter  an  i  heading  digits 
(digits  1-4),  and  th  e  subheading  digits 
(digits  5-6)  shall  bs  filled  in  with  "00," 
e.g.,  "9501.00— Wl  eeled  toys,  n.O;S." 

(B)  Two  digits,  f  a  commodity  can  be 
classified  only  by  the  chapter  (digits  1- 
2),  then  the  headii  g  and  subheading 
digits  (digits  3-6) !  hall  be  "00.00."  e.g., 
"9500.00— Toys,  n  o.s." 

(iii)  Mixed  com  modities  and  mixed 
lots.  (A)  Except  fo  r  project  rates  under 
paragraph  (a)(3)(i^ }  of  this  section, 
mixed  commoditic  s,  to  the  extent  not 
accommodated  bj  the  "00"  approach 
described  in  paraj  raph  (a)(3)(ii)  of  this 
section,  will  requi  e  the  ATFI  code: 
"9900.00,"  and  wil  include  situations 
involving: 

[1]  Om  specific  commodity 
description  which  includes  several 
commodities  clasi  ified  in  more  than  one 
HS  chapter,  e.g.,  "  ='ootwear"  or 
"Footwear,  n.o.fl."  (various  types  or 
parts  of  which  are  contained  in  HS 
chapters  44,  64,  83  90  and  98);  or 

[2]  "Mixed  com  modities  "  (semble),  as 
a  commodity  description,  which 
includes  several  cpmmodities  with 
different  HS  codc^,  but  only  if  all 
commodities  included  within  the 
description  are  sp  >cifically  listed  with 
their  individual  H$  codes. 

(B)  Where  specified  proportions  of 
certain  mixed  conimodities  or  other 


IMI 


conditions  are  required  to  comply  with 
the  description  or  to  be  eligible  for  a 
particular  TLI  associated  with  the 
description,  the  specific  proportions 
and/or  conditions  shall  be  set  forth 
specifically  for  the  commodity,  and/or 
in  a  Tariff  Rule  under  S  514.15,  as 
applicable. 

(iv)  Projects  (for  "Project  Rates").  A 
"Project"  commodity  description  for 
project  rates  (TLIs)  includes  materials 
and  equipment  to  be  employed  in  the 
construction  or  one-time  development  of 
a  named  facility  used  for  a  major 
governmental,  charitable, 
manufactxiring,  resource  exploitation, 
public  utility  or  public  service  purpose, 
and  also  includes  disaster  relief 
projects.  Such  construction  or 
development  must  be  undertaken  by 
either  the  shipper  or  consignee  named 
on  the  bill  of  lading  and  none  of  the 
materials  or  equipment  covered  shall  be 
transported  for  the  purpose  of  resale  or 
other  commercial  distribution.  Any 
"Project"  will  require  the  ATFI  code: 
"9800.00"  and  the  commodity 
description  record  shall  include: 

(A)  An  exact  description  of  the  project 
which  demonstrates  that  it  is  qualified 
for  a  "project  rate"  under  paragraph 
(a)(3)(iv)  of  this  section. 

(B)  A  hst  of  the  commodities,  with 
specific  HS  codes,  to  be  transported 
under  the  project  rate. 

(C)  A  statement  that  only  proprietary 
materials  actually  employed  in  the 
project  are  eligible  for  the  project  rate. 
The  filer  shall  provide  for  the  use  of  a 
bill  of  lading  clause  on  all  project  rate 
cargo,  which  shall  state  that: 

All  materials  included  in  this  bill  of  lading 
are  of  a  wholly  proprietary  nature  and  shall 
not  be  resold  or  otherwise  commercially 
distributed  at  destination. 

(D)  For  domestic  offshore  carriers,  a 
statement  that  the  project  rate  will  cover 
the  carrier's  variable  costs  and 
contribute  to  its  fixed  expenses. 

(v)  Codes  for  non-commodity 
categories.  A  TLI  may  be  applicable  to 
all  commodities,  or  all  commodities  of  a 
class,  on  which  specific  commodity 
descriptions  are  not  stated,  such  as 
"cargo,  n.o.8."  (not  otherwise  specified), 
"general  cargo,"  "freight — all  kinds,"  or 
other  identi^ing  name.  Because  the 
ATFI  system  requires  TLIs  to  be 
associated  with  and  subsumed  within  a 
commodity,  TLIs  not  directly  involving 
specific  commodities-must  have  a 
"commodity  code."  Therefore,  TLI  rates, 
such  as  "FAK"  and  "NOS"  (entire  tariff) 
will  require  the  first  six  digits  of  the 
"commodity  code"  to  be  "0000.00." 


(4)  Commodity  index,  (i)  Each 
commodity  description  created  under 
this  section  shall  have  at  least  one 
similar  index  entry  which  will  logically 
represent  the  commodity  within  the 
alphabetical  index.  Filers  are 
encouraged,  however,  to  create  multiple 
entries  in  the  index  for  articles  with 
equally  valid  common  use  names,  such 
as,  "Sodium  Chloride,"  "Salt,  common," 
etc. 

(ii)  If  a  commodity  description 
includes  two  or  more  commodities,  each 
included  commodity  shall  be  shown  in 
the  index. 

(iii)  Items,  such  as  "mixed 
commodities,"  "projects"  or  "project 
rates."  "n.o.8"  descriptions,  and  "FAK," 
shall  be  included  in  the  commodity 
index. 

(b)  Tariff  Line  Items  ("TLIs"}— {1) 
General  requirements,  (i)  All  rates  and 
charges  shall  be  stated  in  a  systematic 
and  straightforward  manner.  Rates, 
charges.  Tariff  Rules,  regulations  or 
classifications  may  not  be  duplicative, 
conflicting  or  otherwise  ambiguous 
when  compared  with  items  in  the  same 
tariff  or  in  any  other  tariff  to  which  the 
publishing  filer  is  a  party. 

(ii)  The  minimum  TLI  requisites  are  a 
valid,  accepted  commodity  description 
to  which  the  TLI  is  applicable,  valid 
filing  and  effective  dates,  origin  and 
destination  locations  or  location  groups 
within  the  scope  of  the  tariff,  a  rate,  rate 
basis,  and  service  designation. 

(2)  Illustrative  screen,  (i)  As  with  all 
ATFI  screens,  filers  shall  enter  complete 
and  accurate  data  in  all  required  fields. 
The  information  shown  on  the  simulated 
screen  is  actually  entered  on  the  "ATFI 
NEW  (Commodity)  DESCRIPTION 
CREATION"  and  "ATFI  NEW  TU 
CREATION"  screens,  but  when 
completed,  is  displayed  on  the  following 
partial  screen,  which  is  indexed  to 
explanatory  subparagraphs  (numbers)  of 
this  paragraph.  An  asterisk  (*)  before  an 
item  indicates  that  the  particular  field  is 
NOT  required  to  be  completed,  except 
when  the  situation  requires  it  (e.g., 
special  case  number,  or  when  an  entry 
is  required  to  distinguish  the  TLI  from 
another  TLI  within  the  same 
conmiodity). 

(ii)  Where  an  optional  TLI  screen  field 
(*)  is  filled  in,  the  TLI  will  apply  only  to 
shipments  that  comply  with  the 
condition,  e.g.,  where  the  packaging  type 
is  "Crate  (CRT)."  then  only  to  the 
particular  commodity  as  crated. 
Otherwise,  if  the  packaging  code  is  left 
blank,  the  TU  would  apply  to  all 
shipments  of  the  particular  commodity, 
irrespective  of  the  package  type. 
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[§  514. 13(b)(2)]  ATFI  TARIFF  LINe  ITEM  DETAIL  Today:   01J.^n1992 

[3]  XTZ  Line  Worldwide  Conndity  Tariff         [4]     (  XTZZ001  ) 

I  [51  9503-10-0010     Electric  trains 

i  [6)  TLI  #:  9503-10-0010-0001  [7]     Filed:  01Jan1992  [8]     AiMntfccnt  Type:  R 

I  [91  Effective:  01Jan1992  [101  •     thru  [111       *  Expires:         [121         •  Spcl  Case: 

I  [131  Tariff  Line  Itea  Detail:   [141     Rates  per  Container  Load 

[151  Fro«:       US  ATLANTIC  PORTS  [161    •  VIA 


To:   PARIS.  FRANCE 

[17]  Rate  Basis:  PC  (Per  Container)  40/PC 
(191    Rate{s):  2,310.00  USD 


*  VIA   ANTWERP.  BELGIUM 

[181   Units:  USD  -  US  Dollars 

Ton  -  1  KT  or  1.000  C8H 


[201  *  Service:  PH  -  Pier/House 

[211  •  Carrier: 

[221  *  Packaging:  CRT 

[24]  •  Stou  Code:  BS 

[26]  *  Stat  Code:  030817 

[281  TLI  Notes:   Rate  applies  on  direct  vessel  call  to  Antwerp  and  oncarriage  by  truck  to  Paris 


[231 

•  Ctr  size: 

40 

[251 

•  Ctr  type: 

PC 

[271 

*  Ctr  teap: 

NA 

[291 


Desc  Local:     Paris  surcharge 
Rule:  6   Min  B/L  charge 
Rule:  7   CAF 


I 


^Applicable  Assessorial  charges======================*=====*======*===i 

I 


(3)  Tariff  title.  See  S  514.11(b)(4). 

(4)  Tariff  code.  See  §  514.11(b)(l)(lii). 

(5)  (Commodity  number  and 
description.)  The  screen's  description 
corresponds  with  the  HS  description  for 
the  6-digit  HS  code  used,  as  described  in 
paragraph  (a)(3)(i)  of  this  section. 

(6)  TLI  #.  The  14-digit  TU  number 
consists  of  the  commodity  code  (Hrst  ten 
digits),  as  described  in  paragraph  (a)  of 
this  section,  plus  four  unique  suffix  TU 
digits  assigned  by  the  ATFI  system  to 
differentiate  TLIs  within  a  commodity. 
For  example,  the  TLI  suffix  of  "0001"  in 
the  screen  is  based  on  a  40-foot 
container  the  suffix  "0002"  could  be 
based  on  a  different  TU  for  a  20-foot 
container. 

(7)  Filing  date  ("Filed").  See 
9  514.10(a)(2). 

(8)  Amendment  type.  The  symbol 
"R"  stands  for  a  reduction  under 

S  514.9(b)(18). 

(9)  Effective  date  ("Effective").  See 
S  514.10(a)(3).  Since  the  screen 
amendment  is  a  reduction  in  foreign 
commerce  and  the  filer  is  not  a 
controlled  carrier,  it  can  take  effect 
upon  filing.  See  S  514.9(b)(18). 

(10)  Thru  (date).  See  S  514.10(a)(5). 
Special  or  emergency  rates  may  be 
filed  as  thru-date  TUs,  ith  explanation 
of  the  rates  in  the  TU  notes,  but  only  if 
the  TU  notes  are  explanatory,  without 
affecting  the  level  of  the  rate. 

(11)  Expiration  date  ("Expires").  See 
S  514.10(a)(4). 

(12)  Special  case  (number).  The 
special  case  number  (not  applicable  in 
the  illustration)  is  assigned  by  the 
Commission.  See  §  514.9(b)(19). 


(13)  Tariff  Line  Item  Detail.  This 
section  contains  the  routing,  shipment, 
rate  data,  etc. 

(14)  Rates  per  Container  Load.  This 
field  echoes  the  rate  basis  under 
paragraph  (b)(17)  of  this  section. 

(15)  Origin/destination.  The  origin 
and  destination  of  the  shipment  can  be  a 
location  point  or  group  under 

§  514.10(b).  but  must  be  within  the  tariff 
scope  under  S  514.11(b](10). 

(i)  Between  TLIs  prohibited.  Every 
TU  shall  have  but  one  origin  and 
destination  and  may  not  purport  to 
show  the  same  rate  in  both  directions. 
See  S  514.11(b)(10)(iii). 

(ii)  U.S.  to/from  foreign  country.  In 
foreign  commerce,  the  origin  may  not 
include  any  port  or  point  within  the 
same  country  in  the  destination 
(including  the  United  States). 

(16)  "VIA. "  "VIA"  indicates  the  port 
through  which  the  cargo  will  be  carried, 
outbound  from  its  origin,  and  inbound  to 
its  destination,  for  intermodal  through 
transportation  from  and/or  to  an  inland 
point.  In  the  illustration,  the  TU  includes 
all  rates  and  charges  for  the  inland 
portion  from  Antwerp  to  Paris  and  is. 
therefore,  a  "through  rate."  See  {  514.14. 
However,  where  neither  the  origin  nor 
the  destination  is  an  inland  point  (i.e., 
both  are  ports).  "VIA"  or  "VIA  ports" 
may  not  be  entered  and  the  TU  will  be  a 
port-to-port  rate.  In  the  latter  case, 
inland  combination  rates  may  still  apply 
by  adding  the  appropriate  combination 
rate  from  an  inland  rate  table  under 

9  514.14(c)  to  the  TU. 

(17)  Rate  basis.  In  the  illustration,  the 
rate  basis  is  "PC  (Per  Container)"  under 


the  "Batch  Filing  Guide's"  Data  Element 
Dictionary  ("DED")  code.  Regulations 
for  other  rate  bases  include: 

(i)  AV.  When  an  Ad  Valorem  ("AV") 
TU  is  published,  the  filer  shall  include 
in  the  appUcable  assessorial  charges  (in 
commodity  description,  TU  or  Tariff 
Rule)  the  algorithm(8)  showing  the  exact 
method  of  computing  the  charge  (e.g., 
shipper's  declaration,  invoice  value, 
delivered  value),  and,  in  Tariff  Rule  12 
(9  514.15(b)(12)).  the  additional  liability, 
if  any,  assumed  by  the  common  carrier 
in  consideration  therefor. 

(ii)  EA.  TUs  published  on  an  "Each" 
basis  shall  include  specific  provisions  in 
Tariff  Rule  2.  Application  of  Rates 
(9  514.15(b)(2)),  for  the  applicable  sizes 
and  dimensions  of  general  packaging 
units  (e.g.,  barrels,  crates,  cartons  under 
paragraph  (b)(22)  of  this  section)  when 
the  number  of  these  packages  is  the 
basis  for  the  calculation  of  freight. 
(Commodity  descriptions  shall  include 
dimensions  and  weights  for  cargo  rated 
on  an  "Each"  basis,  when  the  packaging 
is  non-standard  (e.g..  vehicles, 
machinery)  and  the  rate  basis  is  "Each" 
("EA"). 

(iii)  W.  For  green  salted  hides  in 
foreign  commerce  rated  on  a  weight 
("W")  Basis,  see  Tariff  Rule  17 
(9  514.15(b)(17)). 

(iv)  WAf.  (A)  Whichever  is  greater 
TUs  published  on  a  weight  or  measure 
("WM")  basis  shall  be  presumed  to 
mean  that  the  basis  generating  the 
greater  revenue  to  the  carrier  will  apply. 
Filers  wishing  to  publish  rates  based  on 
the  lesser  revenue  of  the  two  alternate 
bases  shall  construct  Tariff  Rules  and 
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assesscrials  which 
rate  computation 
Application  of  Rate^ 
shall  set  forth  the 
detail. 

(B)  Autos  in 
commerce.  If  not 
under  paragraph  (b 
section,  automobi 
offshore  commerce 
either  weight  or 
greater  (lesser),  but 
bases,  and,  in  addi 
appropriate  rate  b 
"W").  the  TU  Notei 
appropriate  control 
follows: 

(7)  Automobiles 
("M").  The  cubic 
five  most  recent 
that  prescribed  by 
the  particular  make 
in  Tariff  Rule  22  (§ 

(0  Automobiles 
are  not  shown  in  T 
individually 
This  fact  shall  be 
lading:  and 

[ii)  Automobiles 
additional 
vary  in  dimensions 
measurements  sh 
(b)(17)(iv)(B)/iy. 
and(b)(17)(iv){B)/7;r. 
shall  be  individual!;  r 
carrier.  This  fact 
bill  of  lading  along 
variation  (in  cubic 
standard  measureoie 

(2)  Automobiles 
(•■W).  Each  au 
shipment  shall  be 
on  the  carrier's 
does  not  possess 
shipper  shall  have 
by  a  certified  wei; 
(he  weighmaster's 
the  carr-er. 

(18)  (Default) 
measure.)  The  appl 
and  charges  shall 
and  explicitly  state  1 
cubic  meter,  kilotor , 
or  specified  numbers 
filer  has  defaulted 
dollars.  See  para; 
section.  The  exam 
shows  default  units 
CBM,"  which  were 
filer  in  the  Tariff 
§  514.11(b)(6).  (The 
applicable  to  the  i 
is  on  a  "Per  Contai 
paragraph  (b)(17)  o 

(19)  Rate.  The 
freight  rate  to  ship 
in  the  illustration. 
Dollars  which  can 
filer.  See  naragrapl 


-eflect  this  method  of 
ifcriff  Rule  2. 
(5  514.15(b)(2)). 
's  intentions  in 
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domestic  offshore 

on  an  "EA"  basis 
(17)(ii)  of  this 
in  domestic 
may  not  be  rated  on 
whichever  is 
only  on  one  of  these 
t^on  to  using  the 
code  ("M"  or 
shall  reflect  the 
ing  formula,  as 


ra  [ed  t 


ile; 


m(  asure, 


a  iis  I 


ated  by  measure 
m  :asurement  for  the 
mqdel  years  shall  be 
manufacturer  of 
and  model  as  shown 
il4.15(b)(22)); 
hose  measurements 
riff  Rule  22  shall  be 
measured  by  the  carrier. 
ni  ited  on  the  bill  of 


intiod 


shdl 


itom<  ibil 


sea  s 
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'  Un  its 


'  vhich,  because  of 
or  equipment. 
From  the  standard 
in  paragraphs 
uctory  paragraph, 
i)  of  this  section, 
measured  by  the 
be  noted  on  the 
vith  the  actual 
set)  from  the 
nts;  or 
,  vied  by  weight 

e  tendered  for 
individually  weighed 
Where  the  carrier 
ighing  facilities,  the 
I  le  vehicle  weighed 
aster  and  furnish 
^gned  statement  to 


ig>  m, 


(of  weight/ 
cation  of  all  rates 
clear  and  defmite 
per  cubic  foot, 
kilogram  or  pound, 

of  such  units.  The 
s  tariff  to  U.S. 

(b)(19)  of  this 
e  in  the  illustration 
of  "1  KT"  or  "1000 
originally  set  by  the 

under 
default  units  are  not 
strated  TU.  which 
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this  section.) 
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defaulted  to  U.S. 
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section  and  S  514.10(c).  The  commodity 
description  under  paragraph  (a)(2)  of 
this  section,  and  the  TLI.  by  symbol  or 
TLI  note,  as  appropriate,  shall  clearly 
identify  and  explain  the  following  types 
of  rates  and  the  commodities  to  which 
they  are  applicable: 

(i)  Time/Volume  rates  in  foreign 
commerce.  A  time/volume  rate  means  a 
rate  published  in  a  tariff  which  is 
conditional  upon  receipt  of  a  specified 
aggregate  volume  of  cargo  or  aggregate 
freight  revenue  over  a  specified  period 
of  time. 

(A)  Time/volume  rates  may  be  offered 
by  common  carriers  or  conferences  and 
shall  be  published  as  TLIs.  If  a  time/ 
volume  rate  is  intended  to  refer  to 
multiple  commodity  descriptions  (see 
paragraph  (a)(2)(iv)  of  this  section),  each 
subsidiary  TLI  shall  indicate  the  specific 
commodity  to  which  the  TLI  refers. 

(B)  All  rates,  charges,  classifications, 
Tariff  Rules  and  practices  concerning 
time/volume  rates  must  be  set  forth  in 
the  appropriate  tariff  items,  e.g., 
commodity  description,  TU,  and/or 
Tariff  Rule  26  (§  514.15(b)(26)),  which 
shall  identify  the  shipment  records  that 
will  be  maintained  to  support  the  rate. 

(C)  Once  a  time/volume  rate  is 
accepted  by  one  shipper,  it  shall  remain 
in  effect  for  the  time  specified,  without 
amendment. 

(D)  Any  shipper  utilizing  a  time/ 
volume  rate  must  give  notice  to  the 
offering  carrier  or  conference  of  its 
intention  to  use  such  a  rate  prior  to 
tendering  any  shipments  under  such  an 
arrangement.  Notice  may  be 
accomplished  by  any  effective  method 
deemed  appropriate  by  the  offering 
carrier  or  conference  and  set  forth  in 
Tariff  Rule  26.  and  cross-linked  in  the 
commodity  record  and/or  TU  Notes. 

(ii)  Open  rates  in  foreign  commerce. 
An  open  rate  in  foreign  commerce 
means  a  rate  on  a  specified  commodity 
or  commodities  over  which  a  conference 
relinquishes  or  suspends  its  ratemaking 
authority,  in  whole  or  in  part,  thereby 
permitting  each  individual  ocean 
common  carrier  member  of  the 
conference  to  fix  its  own  rates  on  such 
commodity  or  commodities.  See 
§  514.15(b)(15). 

(A)  In  the  conference  tariff,  where  all 
TLIs  for  a  given  commodity  description 
are  opened,  the  description  and 
commodity  index  under  paragraph  (a)  of 
this  section  shall  include  the  appropriate 
notation,  i.e..  the  word  "OPEN."  Where 
a  conference  opens  a  rate  at  the  TU 
level,  the  TU  shall  show  the  rate  as 
"0.00"  and  the  TU  Note  shall  contain  the 
appropriate  "OPEN"  notation.  Both 
commodity  description  and  TU  Note  of 
"opened"  rates  (where  applicable)  shall 
refer  to  Tariff  Rule  15  (§  514.15(b){15)) 


which  shall  clearly  define  the  word 
"open."  as  used  in  the  tariff,  and 
indicate  where  the  rates  of  the 
individual  conference  member  lines  on 
such  items  may  be  found. 

(B)  Where  a  conference  opens  rates 
pursuant  to  paragraph  (b)(19)(ii)(A)  of 
this  section,  an  individual  conference 
member  may  not  charge  rates  on  the 
open  item  unless  and  until  the  individual 
member  files  a  proper  tariff  rate 
covering  such  item,  as  required  by  this 
part.  This  may  be  accomplished  by  the 
individual  common  carrier  member  (or 
its  tariff  agent)  filing  a  complete  tariff 
pursuant  to  this  part,  or  by  the 
conference  (or  its  tariff  agent)  filing  a 
separate  open-rate  tariff,  indicating  the 
rates  which  will  be  charged  by  each 
individual  common  carrier  and  the 
governing  Tariff  Rules  and  provisions  of 
the  conference  tariff  applicable  to  each 
common  carrier.  When  conference 
members  publish  their  open  rates  in  a 
separate  tariff,  such  tariffs  shall  identify 
the  conference  tariff  in  which  the  open- 
rated  condition  is  reflected. 

(C)  Controlled  common  carriers  filing 
open  rates  are  subject  to  the  30-day 
controlled  common  carrier  notice 
requirement  of  §  514.4(c)(l)(iii),  except 
when  special  permission  is  granted  by 
the  Commission  under  §  514.18. 

(D)  Notwithstanding  paragraph 
(b)(19)(ii)(C)  of  this  section,  a  conference 
may,  on  less  than  30  days'  notice,  file 
reduced  rates  on  behalf  of  controlled 
common  carrier  members  for  open-rated 
commodities: 

[1]  At  or  above  the  minimum  level  set 
by  the  conference:  or 

[2]  At  or  above  the  level  set  by  a 
member  of  the  conference  that  has  not 
been  determined  by  the  Commission  to 
be  a  controlled  common  carrier  subject 
to  section  9  of  the  1984  Act,  in  the  trade 
involved. 

(iii)  Independent-action  rates  in 
foreign  commerce.  Each  conference 
agreement  must  provide  that  any 
member  of  the  conference  may  take 
independent  action  on  any  rate  or 
service  item  required  to  be  filed  in  a 
tariff  under  section  8(a)  of  the  1984  Act 
upon  not  more  than  10  calendar  days' 
notice  to  the  conference  and  that  the 
conference  will  include  the  new  rate  or 
service  item  in  its  tariff  for  use  by  that 
member,  effective  not  later  than  10 
calendar  days  after  receipt  of  the  notice, 
and  by  any  other  member  that  notifies 
the  conference  that  it  elects  to  adopt  the 
independent  rate  or  service  item  on  or 
after  its  effective  date,  in  lieu  of  the 
existing  conference  tariff  provision  for 
that  rate  or  service  item.  For  controlled 
common  carriers,  see  §§  514.4(d)(4)(iii) 
and  514.9(b)(ll). 
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(20)  Service.  Under  the  DED  codes, 
the  examine  indicates  that  the  service 
will  be  "PH— Pier/House." 

(21)  Carrier.  In  a  conference  tariff,  the 
"Carrier"  field  is  filled  in  with  the  SCAC 
code  (under  9  514.11(a](6])  of  the  carrier, 
when  the  TLI  is  an  independent  action 
of  the  carrier  member  of  a  conference  or 
an  open  rate  of  the  conference  to  which 
the  carrier  belongs  (not  applicable  in 
illustration).  See  paragraph  (b)(19)  of 
this  section. 

(22)  Packaging  code.  Under  the  DED, 
the  illustration's  packaging  code  is 
"CRT"  (Crate).  See  paragraph  (b)(2Kii) 
of  this  section. 

(23)  Co/><a/!ners/ze.  The  example 
container  size  is  40-foGt,  using  the  DED 
code. 

(24)  Stow  code.  Under  the  DED,  the 
illustration's  stow  code  is  "BS"  (Bottom 
Stowage.) 

(25)  Container  type.  Under  the  DED 
codes,  the  example  indicates  that  the 
container  type  to  be  "PC*  (Dry). 

(26)  Stat  code.  The  statistic  code  is  a 
numeric  field  which  is  provided  for 
convenience  to  the  tariff  owner  for 
statistical  purposes.  The  field  can 
handle  up  to  20  digits. 

(27)  Container  temperature.  Under 
the  DED  code,  the  illustration's 
container  temperature  requirement  is 
"NA"  (Not  Applicable.) 

(28)  TLI  notes.  The  TLI  notes  contain 
facts  or  circumstances  which  pertain  to 
the  particular  rate.  Additional  rates, 
conditions  which  directly  a^ect  the  rate, 
or  assessorial  charges  may  not  be 
contained  in  the  TLI  notes,  but  shall  be 
entered  in  the  appropriate  place,  such  as 
in  the  "Applicable  Assessorial  Charges" 
under  paragraph  (b)(29)  of  this  section, 
or  in  inland  rate  tables  under  §  514.14(c). 

(29)  Applicable  assessoriai  charges. 
Any  matter  directly  affecting  the  rate, 
such  as  assessorial  charges,  shall  be 
entered  in  the  Applicable  Assessorial 
Charges  field,  as  described  in 

§  514.10(d).  The  illustration  shows  a 
(Paris)  surcharge  and  two  assessorials 
found  in  and  linked  to  Tariff  Rules. 

(c)  TU  calculation.  \T?Yi 
calculation  feature  determines  which 
potential  assessorials  apply  and  these 
and  inland  rate  charges  are  added  to  the 
basic  ocean  freight  to  compute  the 
bottom  line  (total)  freight.  For  a  TLI 
calculation,  as  with  most  other  ATFI 
operator  functions,  the  ATFI  user 
manual  (§  514.8(b))  is  almost 
indispensable.  The  basic  steps  for  the 
calculation  are: 

(1)  Retrieve  a  TLL  such  as  the 
example  in  paragraph  (b)  of  this  section. 

(2)  Exercise  the  "Calc"  option  and  an 
"ATH  RATE  CALCULATION"  screen 
appears.  It  is  very  similar  to  the  ATFI 
TARIFF  LINE  ITEM  DETAIL  screen  in 


paragraph  (b)  of  this  section,  except  that 
the  retrieving  operator  enters  the  actual 
shipment  data  in  the  appropriate  fields. 
For  the  basic  ocean  freight  rate  and  each 
item  that  may  be  added  to  it  to  find  the 
overall  cost,  a  proof  screen  may  be  used 
after  the  calculation.  Once  these  data 
are  entered  and  verified,  the  operator 
presses  another  "Calc"  key  and  a  screen 
similar  to  the  following  partial  screen 
illustration  appears  ("ATFI  RATING 
RESULTS")  and  shows  the  'Total 
Charges"  ("bottom-line  freight"]: 


i(§  5U.13(c)(2)l 

I        ATFI  RATING  RESULTS 

I  XYZ  Line  UorldMide  Cwnmodity  Tariff 
(  XY2Z001  ) 


Electric  trains 
9503-10-0010-0001 


ICoModity: 
i     TLI: 

I 

JActual  weight:  0.000  KT 

JActual  voIuk:  0.000  CBM 

I 

|s=s  Establishing  Rating  Values  Bss 

I 

I  Freight  Basis  is  PC 

jshipncnt  Freighted  as  1  CTR 

I 

|sss  Beginning  Rating  =^ 

I 
Net  Ocean  Charges  2,310.U0  USD 


I  Gross  Ocean  Charges 
I  Par  is  surcharge 
|CAF 
I 


2,310.00  USD 
250.00  USD 
163.26  USD 


Total  Charges         2,723.26  USD 


(3)  The  bottom-line  rate  calculation 
facilitates  estimation  of  the  total  charges 
for  the  shipment.  However,  'Total 
Charges"  may  not  always  be  the  freight 
paid  by  the  shipper  because  of  operator 
error  or  other  variables. 

§  514.14    Intenaodal  and  transstiipment 
Mfvice*;  inland  rate  tables. 

(a)  General — (1)  Intermodal 
transportation.  Ilus  section  contain 
special  provisions  applicable  to  carriage 
by  common  carriers  in  foreign  and 
domestic  offshore  commerce  when  it 
involves  an  inland  point  beyond  the  port 
terminal  area  at  which  the  vessel  calls, 
and  continuous  service  for  the  inland 
portion  by  a  different  participating 
carrier,  such  as  a  railroad,  barge,  or 
truck.  A  TLI  for  such  service  may  simply 
be  for  the  overall  (through)  rate  (in 
foreign  commerce),  as  illustrated  in 
§  514.13  (b)(16)  and  (b)(19),  or  be  a  port- 
to-port  (proportional)  rate,  to  which  is 
added  an  inland  rate,  for  a  resulting 
combination  rale.  For  the  latter,  filers 
may  utilize  inland  rate  tables  in  the 
primary  tariff  or  in  a  governing  tariff 
under  S  514.12(a)  of  this  section. 


(2)  TransshipmenL  This  section  also 
contains  special  provisions  applicable  to 
transshipment  arrangements  between 
water  carriers,  one  of  which  is  a 
common  carrier  in  foreign  or  domestic 
offshore  commerce,  whereby  there  is 
physical  transfer  of  cargo  (or  passengers 
in  domestic  offshore  commerce)  from 
one  carrier  to  another  in  the  course  of 
the  port-to-port  portion  of  the 
transportation  from  origin  to 
destination. 

(3)  Substituted  service.  This  section 
does  not  apply  to  substituted  service,  as 
defined  in  {  514.2. 

(b)  Special  requirements  for 
intermodal  and  transshipment  service. 
The  regulations  of  this  section  which  are 
applicable  to  tariffs  containing  rates, 
charges,  Tariff  Rules  and  regulations  for 
intermodal  transportation  or 
transshipment  are  additional 
requirements  for  use  only  for  these 
services  and  are  not  a  substitute  for  any 
other  requirements  of  this  part. 

(1)  Commodity  and  TLI.  Every  TLI 
involved  in  intermodal  or  transshipment 
services  shall  be  accompanied  by  all 
information  required  under  S  514.13. 

(2)  Origin,  destination  and  via  port 
Origin,  destination  and,  where 
applicable,  VIA  PORT  data  are  required 
for  each  TLI  and  inland  rate  table,  using 
locations  under  S  514.10(b)(1),  which 
shall  be  within  the  tariff  scope  under 

S  514.11(b)(10),  as  further  defined  in 
Tariff  Rule  1,  S  514.15(b)(1).  Location 
Groups  under  S  514.10(b)(2)  may  not  be 
used  in  inland  rate  tables,  but  U.S.  ZIP 
Codes  may. 

(3)  Accurate  identification  of  service. 
(i)  Tariff  Rules  1  and  13  (5  514.15  (b)(1) 
and  (b)(13))  shall  include  a  clear 
description  of  the  service  offered, 
including  whether  the  tariff  TLIs  are 
"through  rates,"  which  include  the  rates 
for  all  services  on  the  overall  route;  are 
proportional  rates  to  which  the  inland 
rate  must  be  added;  or  both. 

(ii)  Common  carriers  and  conferences 
which  publish  more  than  one  intermodal 
rate  tariff  from,  to  or  between  the  same 
points,  ports  or  regions,  based  on  mode 
of  service,  description  of  commodities, 
etc.,  shall  provide  in  Rule  Na  1  of  each 
respective  tariff  a  cross-reference  to  the 
FMC  number  and  description  of  the 
application  of  such  other  tariff(s). 

(iii)  TLIs  involving  intermodal  or 
transshipment  service  shall  include  an 
appropriate  statement  to  this  effect  in 
the  applicable  commodity  description 
record(s)  and/or  TLI  notes  under 
§  514.13,  but  all  rates  and  charges 
affecting  the  TLI  shall  be  entered  in  the 
proper  form  in  the  Applicable 
Assessorial  Charges  section  and/ or 
inland  rate  tables. 
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(4)  Participating  farriers.  Tariff  Rule 
13  (§  514.15(b)(13])  ^all  include  a 
description  of  the  nvdes  of  service  of 
the  carriers  particirating  in  the 
movements.  | 

(5)  Backup  agreetnents  and  data. 
Tariff  Rule  13  shall  include: 

(i)  A  contract  of  apreightment  clearly 
setting  forth  the  resiransibility  for  the 
service  which  is  consistent  with  the 
holding  out  provided  by  the  application 
of  the  rates  and  conditions  of  the  tariff, 
and  I 

(ii)  For  domestic  qffshore  carriers, 
identification  of  every  Interstate 
Commerce  Commission  ("ICC")  tariff 
covering  any  part  of  the  intermodal  and/ 
or  transshipment  services  and  a 
description  of  the  services  to  which  each 
ICC  tariff  applies. 

(8)  Transshipment  nih.  Where 
transshipment  services  are  provided,  the 
nier  shall  include  in  Tariff  Rule  13  the 
provision  set  forth  i*  S  514.15(b)(13)(iii). 

(c)  Inland  rate  ta.  lies — (1) 
Application,  fi)  If  a  i  ;arrier  or  conference 


desires  to  provide  intermodal 
transportation  to  or  from  named  inland 
points  at  combination  rates,  it  shall 
clearly  and  accurately  set  forth  the 
applicable  inland  charges  in  the  ATFI 
"Inland  Rate  Tables"  file.  Other  tables, 
similar  to  inland  rate  tables  in  that  they 
result  in  the  addition  of  amounts  to  TLIs, 
such  as  surcharges  (assessorials),  may 
be  constructed  in  algorithm  format 
under  {§  514.10(d)  and  514.15  in  the 
Tariff  "Rules"  file.  The  ATFI  "Batch 
Filing  Guide"  and  the  ATFI  Interactive 
Filing  Guide  provide  details  on  the  data 
creation  and  filing  requirements  for 
inland  rate  tables,  as  well  as  for  Tariff 
Rules'  tables. 

(ii)  Arranging  for  inland  services.  In 
the  event  that  a  carrier  or  conference 
does  not  provide  through  transportation 
at  through  rates,  but  merely  arranges  for 
inland  transportation  services,  then  the 
carrier  or  conference  shall  describe  all 
the  fees,  charges,  privileges  and 
facilities  that  are  included  under  such 
arrangements  in  the  inland  rate  tables 


and/or  in  Tariff  Rule  1  and/or  13 

(§  514.15  (b)(1)  and  (b)(13))  in  algorithm 

form,  when  applicable. 

(2)  Intermodal  transportation  at 
combination  rates.  The  ATFI  system 
will  display  and  calculate  intermodal 
transportation  combination  rates  when: 

(i)  An  inland  point  is  designated  for  a 
shipment  cost  calculation; 

(ii)  The  TLI  selected  applies  to  a  port; 
and 

(iii)  An  inland  rate  table  exists  in  an 
electronically  filed  tariff  with  a  valid 
entry  for  the  inland  point  and  the  port 

(3)  Prohibition  Against  Use  of  Inland 
Rate  Tables.  When  a  TLI  specifies 
either  origin  or  destination  as  an  inland 
point,  it  will  be  considered  a  "through 
rate"  and  rates  from  the  inland  rate 
table  will  be  ignored. 

(4)  Sample  inland  rate  table 
(simulated  partial  screen).  The  inland 
rate  tables  are  created  on  preliminary 
screens  and,  when  final,  appear  as 
follows: 


[§  5U.U<e)<4)J 


Table 

Applies  to: 

VIA  Ports: 

Aaend  Type: 

Inland 
Cities 


ATFI  INLAW  RATE  TABLE 

xrz  Line  World 
Inland  Rates  -  France 
France 

Antwerp,  Belgiun 
I 


Worldwide  Cooinod 

ty  Tariff  <  XYZ2001  ) 

* 

Filing  Date:  01Jan1992 

Effective:  3lJan  1992 

Thru 

Expiration: 

Sp 

Case  Nuri>er: 

Overland  By 

Overland  By 

Combination 

Truck 

Rail 

Truck  -Rail 

300.00 

200.00 

200.00 

450.00 

350.00 

310.00 

350.00 

250.00 

235.00 

500.00 

400.00 

375.00 

400.00 

300.00 

325.00 

250.00 

225.00 

215.00 

275.00 

250.00 

250.00 

325.00 

285.00 

300.00 

425.00 

400.00 

395.00 

ARGENTEUIL,  tRANCE 
ASNIERES,  FR;iNC£ 
CHELLES,  FRAIICE 
HEAUX,  FRANCI 
MONTREUIL.  FIANCE 
PARIS,  FRANCI 
VERSAILLES,  I  RANCE 
VINCENNES,  FIANCE 
VITRY,  FRANCI 


J 


(5)  Via  Ports.  A»-(n  the  illustration  in 
9  514.13(b).  the  "VlA  Port"  to  the 
destination.  Paris,  isi  "Antwerp."  Here, 
however,  the  inlandjrate  would  be 
added  to  the  applicable  TLL  rather  than 
being  included  in  it. 


(6)  Inland  points. 
uses  cities,  other  se! 


While  the  screen 
ction  criteria  (to 
access  rows  of  datat  are  "ZIP  Code 
(U.S.),"  "state"  or  "province,"  or 
"countiy  name." 

(7)  Columns.  Inland  rate  tables  can  be 
much  more  complex  than  the  screen 
example  and  more  than  two  columns 
may  not  fit  on  one  screen  (either 
vertically  or  horizontally).  Thus,  similar 
to  functionality  for  dther  types  of 
screens,  a  toggle  fur  ction  will  allow  the 


user  to  select  any  two  columns  for 
screen  comparison,  and  "Up"  and 
"Down"  arrows  will  provide  vertical 
flexibility. 

(8)  Condition  statements.  While  not 
applicable  to  inland  rate  tables,  the 
assessorial  charge  calculation/condition 
statement  may  be  used  to  facilitate  a 
unique  or  special  inland  charge. 

9514.1$    TarHfRulM. 

(a)  General.  (1)  This  section  requires 
the  electronic  filing  of  certain  tariff 
matter  other  than  the  major  ATFI 
objects  (TLIs,  etc.)  addressed  elsewhere 
in  this  part  which  in  any  way  affects 
the  application  of  the  tariff  or  is  related 
to  tariff  objects,  as  prescribed  in  this 


part.  Matter  required  to  be  filed  by  this 
section  shall  be  contained  in  the  ATFI 
tariff,  either. 

(i)  In  mandatorily  numbered  and  tided 
Tariff  Rules  under  paragraph  (b)  of  this 
section:  or 

(ii)  Where  the  listed  mandatory 
subjects  of  Tariff  Rules  would  not 
Include  a  specific  proposed  rule  or  other 
tariff  matter  of  the  filer,  in  optional 
Tariff  Rules  under  paragraph  (c)  of  this 
section,  with  the  filer  selecting  the 
number  (beginning  with  number  100) 
and  title. 

(2)  Algorithms  and  text  (i)  Where  the 
Tariff  Rule  directly  affects  the  TU.  e.g., 
by  the  addition  of  a  surcharge  for 
certain  conditions,  the  assessorial 
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charge  calculation/condition  statement 
(and  assessorial  table,  where 
applicable]  shall  be  set  forth  in  the 
Tariff  Rule  aa  an  algorithm,  which  shall 
be  electronically  linked  to  each  tariff 
item  to  which  it  applies,  as  described  in 
§  514.10(d)  and  in  the  Batch  Filing  and 
Interactive  Filing  Guides.  See  also 
S  514.14(c)(1). 

(ii)  Contents  of  Tariff  Rules  other  than 
algorithms  shall  be  entered  in  full-text 
format  and  be  clear,  explicit  and 
complete. 

(3)  Application  of  rule.  Where  a 
Tariff  Rule  affects  only  particular  items, 
each  affected  item,  e.g.,  commodity 
description,  TLI,  etc.,  shall  specifically 
refer  and  be  linked  to  such  ride,  as 
described  in  the  Batch  Filing  and 
Interactive  Filing  Guides. 

(4)  Subrulea.  Where  the  subject  or 
titleof  a  Tariff  Rule  permits,  obviously- 
related  subrules  may  be  used. 

(5)  Rules  tariffs.  Tariff  Rules  may 
also  be  contained  in  separate  tari^s.  as 
described  in  5  514.12. 

(6)  Rule  Access  Window.  ATFI's  Rule 
Access  Window  lists  by  Tariff  Rule 
number  and  title  all  of  the  Tari^  Rules 
contained  in  a  particular  tariff. 

(b)  Mandatory  Tariff  Rules.  Specific 
Tariff  Rules  affecting  the  tariff,  and/or 
other  materials  required  by  this  part  to 
be  included  in  Tariff  Rules,  shall  be 
contained  in  the  appropriate  Tariff 
Rules,  as  designated  by  the  numbers 
and  titles  specified  in  this  paragraph.  In 
the  event  that  a  particular  title 
contained  in  this  paragraph  does  not 
apply  to  any  matter  affecting  the  tariff, 
the  rule  number  and  title  shall  be 
entered  with  a  statement  that  the  rule  is 
not  applicable  ("N/A").  See 
I  514.12(a)(i).  Tariff  matter  obviously 
falling  within  a  particular  title  may  not 
be  contained  in  another,  less  descriptive 
title  and,  where  a  mandatory  subject 
under  this  paragraph  is  not  applicable, 
the  tariff  matter  shall  be  filed  in  an 
optional  rule  under  paragraph  (c)  of  this 
section,  with  the  appropriate  title. 
Mandatory  Tariff  Rule  (and 
subpar£igraph)  numbers,  titles,  content 
(as  also  may  be  required  by  other 
sections  of  this  part  cross  referenced  in 
this  paragraph)  are  as  follows: 

(1)  Scope.  As  described  in 
§  514.11(b)(10),  the  Tariff  Record's  scope 
is  briefly  set  forth  in  locaticMi  and/or 
location  group  pairs  for  origin  and 
destination.  Tariff  Rule  1  shall  be 
consistent  with  the  Tariff  Record  scope, 
but  describe  it  in  complete  detail, 
especially  for  the  following  types  of 
tariffs  or  tariff  items: 

(i)  Foreign  and  domestic  (offshore) 
commodity  tariffs. 


(ii)  Equipment  interchange  tariffs 
under  i  514.12(b)(3)(ii). 

(iii)  Intermodal  or  transshipment 
tariff  provisions  under  {  514.14(b).  See 
also  paragraph  (b){13)  of  this  section. 

(2)  Application  of  rates  and  charges. 
Tariff  Rule  2  shall  contain  a  clear  and 
definite  statement  of: 

(i)  All  services  provided  to  the  shipper 
and  covered  by  the  TLIs,  including  the 
rate  bases  set  forth  in  S  514.13  (b)(17)(ii) 
and  (b)(17)(iv)(A)  and  inland  rate  tables 
under  {  514.14(c);  and 

(ii)  The  extent  of  any  limitation  or 
restriction,  if  the  application  of  any  of 
the  rates,  charges.  Tariff  Rules  or 
regulations  stated  in  the  tariff  is 
restricted  to  any  particular  port,  pier, 
etc. 

(3)  Rate  applicability  rule.  Tariff  Rule 
3  shall  contain  a  clear  and  definite 
statement  of  the  time  at  which  tariff 
changes  become  applicable  to  any 
particular  shipment,  including  the 
following*. 

(i)  In  foreign  commerce,  the  tariff 
rates.  Tariff  Rules  and  charges 
applicable  to  a  given  shipment  must  be 
those  published  and  in  effect  on  the  date 
the  cargo  is  received  by  the  common 
carrier  or  its  agent  (induding  originating 
carriers  in  the  case  of  rates  for  through 
transportation). 

(ii)  In  domestic  offshore  commerce, 
for  joint  rates  in  intermodal 
transportation,  the  rate  applicable  to 
any  particular  cargo  movement  shall  be 
that  rate  which  is  in  effect  on  the  day 
the  initiating  carrier  takes  possession  of 
the  shipment. 

(4)  Heavy  lift  Tariff  Rule  4  shall 
contain  a  clear  and  defmite  statement  of 
all  heavy  lift  practices  and  charges. 

(5)  Extra  length.  Tariff  Rule  5  shall 
contain  a  clear  and  definite  statement  of 
all  extra  length  practices  and  charges. 

(6)  Minimum  bill  of  lading  charges. 
Tariff  Rule  6  shall  contain  a  clear  and 
defmite  statement  of  minimum  bill  of 
lading  charges  and  applicability. 

(7)  Payment  affreight  charges.  Tariff 
Rule  7  shall  contain  a  clear  and  defmite 
statement  of: 

(i)  All  requirements  for  the  payment  of 
freight  charges; 

(ii)  Currency  restrictions,  if  any,  and 
the  basis  for  determining  the  rates  of 
currency  exchange  (see  }  514.10(c));  and 

(iii)  If  credit  is  extended  to  shippers, 
the  credit  terms  available  and  the 
conditions  upon  which  credit  is 
extended.  In  foreign  commerce,  when 
credit  applications  or  agreements  are 
required,  specimens  of  such  applications 
or  agreements  shall  be  filed  as  part  of 
this  Tariff  Rule. 


(8)  Bill(s)  of  lading.  Unless  a 
governing  bill  of  lading  tariff  has  been 
filed  under  §  514.12(aKl)(iv),  Tariff  Rule 
8  shall  contain  all  clauses  of  every 
applicable  specimen  copy  of  any  bill  of 
lading,  contract  of  affreightment,  and 
other  document  (except  for  a  service 
contract  and  its  essential  terms  under 
SS  514.7  and  514.17)  evidencing  the 
transportation  agreement  between 
carrier  and  shipper.  Such  shipping 
contracts  shall  indicate  that  they  are 
subject  to  the  terms  and  conditions  of 
the  carrier's  Federal  Maritime 
Commission  tariffs  and  may  not  contain 
provisions  inconsistent  with  the  Tariff 
Rules  and  regulations  published  in  any 
applicable  tariff. 

(9)  Freight  forwarder  compensation. 
Tariff  Rule  9  shall  contain  a  clear  a 
definite  statement  of: 

(i)  In  foreign  commerce,  the  rate  or 
rates  of  compensation  to  be  paid  to 
licensed  ocean  freight  forwarders  on 
United  States  export  shipments  in 
accordance  with  (  510.23(b)  of  this 
chapter. 

(ii)  In  domestic  offshore  commerce, 
the  exact  rate  or  rates,  if  any,  to  be  paid 
ocean  freight  forwarders  (see  also 
§  510.23(d)  of  this  chapter). 

(10)  Surcharges  and  arbitranes. 
Tariff  Rule  10  shall  contain  algorithms 
and  explanatory  text  of  surcharges  and 
arbitraries  for  items  not  elsewhere 
provided  for  in  this  section.  Rates  from 
or  to  designated  ports  may  be 
established  by  applying  an  arbitrary  or 
differential  charge  based  upon  the  rate 
applicable  to  a  specified  "base  port," 
provided  that  any  such  arbitrary  or 
differential  is  clearly  defined,  set  forth 
as  an  algorithm  (with  table,  if 
necessary)  and  is  referenced  (linked)  in 
the  commodity  description  or  TU 
affected. 

(11)  Minimum  quantity  rates.  See 
also  §  514.11(a)(2)(i)(D).  Tariff  Rule  11 
shall  state: 

(i)  For  foreign  commerce: 

When  two  or  more  TLla  are  named  for  the 
game  commodity  over  the  same  route  and 
under  similar  conditions,  and  the  application 
is  dependent  upon  the  quantity  of  the 
commodity  shipped,  the  toUl  freight  charges 
assessed  against  the  shipment  may  not 
exceed  the  total  cliarges  computed  for  a 
larger  quantity,  if  the  TU  specifying  a 
required  minimum  quantity  (either  weight  or 
measurement  per  container  or  in  containers), 
will  be  applicable  to  the  contents  of  the 
container(s).  and  if  the  minimum  set  forth  is 
met  or  exceeded.  At  the  shipper's  option,  a 
quantity  less  than  the  minimum  level  may  be 
freighted  at  the  lower  TU  if  the  weight  or 
measurement  declared  for  rating  purposes  is 
increased  to  the  minimum  level. 
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(ii)  Fordomestii 

When  two  or  moi 
same  commodity,  a 
dependent  upon  the 
commodity  shipped, 
against  the  smaller 
those  for  any  larger 

(12)  Ad  Valore. 
shall  contain  a  cle{ 
statement  of: 

(i)  The  method  df  computing  an  ad 
valorem  TLI  or  chirge.  to  the  extent  not 
included  elsewherein  the  tari^  (e.g..  in 
connection  with  a  [TLI  under 
§  514.13(b)(17)(i)):  ^nd 

(ii)  The  additionel  liability,  if  any. 
assumed  by  the  tahff  owner  in 
consideration  for  t  le  ad  valorem  rate  or 
charge. 

(13)  Transshipn  ent  and  intermodal 
services.  When  tra  nsshipment  or 
intermodal  service  s  under  S  514.14  are 
offered.  Tariff  Rul(  13  shall  contain: 

(i)  A  clear  descr  ption  of  the  modes  of 
service  of  the  part:  cipating  carriers  (see 
S  514.14(b)(4))  and  any  other  fees, 
charges,  privileges  and  facilities 
included; 

(ii)  Backup  agreements  and  data,  as 
described  in  §  514.14(b)(5);  and 

(iii)  For  transshipment  arrangements, 
a  provision  substahtially  as  follows  (see 
§  514.14(b)(6)): 

The  Tariff  Rules,  r  iguiations  and  rates  in 
this  tariff  apply  to  al  transshipment 
arrangements  betweisn  the  publishing  carrier 
or  carriers  and  the  participating  connecting  or 
feeder  carrier.  Every  participating  connecting 
or  feeder  carrier,  wh  ch  is  a  party  to 
transshipment  arrani  lements,  has  agreed  to 
observe  the  Tariff  Ri  les,  regulations,  rates, 
and  routings  establis  hed  herein  as  evidenced 
by  a  connecting  carr  er  agreement  between 
the  parties. 

(14)  Co-Loading  in  foreign  commerce. 
Tariff  Rule  14  govi  ms  co-loading  by 
NVOCCs  in  foreig  i  Commerce  and  shall 
contain  the  follow  ng  provisions: 

(i)  Filing  requinrments.  (A)  If  an 
NVOCC  does  not  I  ender  cargo  for  co- 
loading.  Tariff  Rul;  14  shall  so  indicate. 

(B)  If  two  or  moie  NVOCCs  enter  into 
an  agreement  whi(  ;h  establishes  a 
carrier-to-carrier  r  ilationship  for  the  co- 
loading  of  cargo,  tl  len  the  existence  of 
such  agreement  shall  be  noted  in  Tariff 
Rule  14. 

(C)  If  two  NVO(  ;Cs  enter  into  a  co- 
loading  arrangeme  nt  which  results  in  a 
shipper-to-carrier  relationship,  the 
tendering  NVOCCj  shall  describe  in 
Tariff  Rule  14  its  CD-Ioading  practices 
and  specify  its  res  )onsibility  to  pay  any 
charges  for  the  tra  isportation  of  the 
cargo.  A  shipper-to-carrier  relationship 
shall  be  presumed  to  exist  where  the 
receiving  NVOCC  issues  a  bill  of  lading 
to  the  tendering  NVOCC  for  carriage  of 
the  co-loaded  car;  o. 


(ii)  Documentation  requirements. 
NVOCCs  which  tender  cargo  to  another 
NVOCC  for  co-loading,  whether  under  a 
shipper-to-carrier  or  carrier-to-carrier 
relationship,  shall  annotate  each 
applicable  bill  of  lading  with  the  identity 
of  any  other  NVOCC  to  which  the 
shipment  has  been  tendered  for  co- 
loading.  Such  annotation  shall  be  shown 
on  the  face  of  the  bill  of  lading  in  a  clear 
and  legible  manner. 

(iii)  Co-hading  rates.  No  NVOCC 
may  offer  special  co-loading  rates  for 
the  exclusive  use  of  other  NVOCCs.  If 
cargo  is  accepted  by  an  NVOCC  from 
another  NVOCC  which  tenders  that 
cargo  in  the  capacity  of  a  shipper,  it 
must  be  rated  and  carried  under  tariff 
provisions  which  are  available  to  all 
shippers. 

(15)  Open  rates  in  foreign  commerce. 
Tariff  Rule  15  of  a  conference  tariff  shall 
contain  a  clear  and  definite  statement 
of: 

(i)  The  meaning  of  the  word  "open"  in 
"open  rates."  and  the  extent  to  which 
conference  rates  have  been  opened 
pursuant  to  §  514.13(b)(19)(ii); 

(ii)  Any  restriction  or  limitation  on  the 
right  of  participating  common  carriers  to 
fix  their  own  rate  items,  and  the  extent 
to  which  applicable  Tariff  Rules  and 
regulations  of  the  conference  tariff  will 
continue  to  govern  the  rates  filed  by 
each  individual  line:  and 

(iii)  Where  the  rates  of  the  individual 
conference  member  lines  on  open-rated 
items  may  be  found. 

(16)  Hazardous  cargo.  When  TLIs  for 
explosive,  inflammable,  corrosive,  or 
other  dangerous  materials  are  published 
(or  Tariff  Rule  16  does  not  specifically 
prohibit  carriage  of  such  materials). 
Tariff  Rule  16  shall  contain  either 

(i)  Tariff  Rules  governing  the  carriage 
of  all  types  of  hazardous  cargo;  or 

(ii)  Reference  to  applicable  governing 
and/or  general  reference  tariffs,  as 
described  in  S  514.12. 

(17)  Green  salted  hides  in  foreign 
commerce.  For  foreign  commerce.  Tariff 
Rule  17  shall  require  that: 

(i)  The  shipping  weight  for  purposes  of 
assessing  transportation  charges  on 
green  salted  hides  shall  be  either  a  scale 
weight  or  a  scale  weight  minus  a 
deduction  which  amount  and  method  of 
computation  are  specified  in  the 
commodity  description  record  or  TLI,  as 
referenced  by  S  514.13(b)(17)(iii);  and 

(ii)  The  shipper  furnish  the  common 
carrier  a  weighing  certificate  or  dock 
receipt  from  an  inland  common  carrier 
for  each  shipment  of  green  salted  hides 
at  or  before  the  time  the  shipment  is 
tendered  for  ocean  shipment 


(18)  Returned  cargo  in  foreign 
commerce.  Where  the  tariff  owner  offers 
the  return  shipment  of  refused,  damaged 
or  rejected  shipments,  or  exhibits  at 
trade  fairs,  shows  or  expositions,  to  port 
of  origin  at  the  TU  assessed  on  the 
original  movement,  when  such  TU  is 
lower  than  the  prevailing  TLI.  Tariff 
Rule  18  shall  provide  that: 

(i)  The  return  of  shipment(s)  be 
accomplished  within  a  specific  period 
not  to  exceed  one  year, 

(ii)  The  return  movement  be  made 
over  the  line  of  the  same  common 
carrier  performing  the  original 
movement,  except  that  in  the  case  of  a 
conference  tariff,  return  may  be  made 
by  any  member  line  when  the  original 
shipment  was  carried  by  a  conference 
member  under  the  conference  tariff;  and 

(iii)  A  copy  of  the  original  bill  of 
lading  showing  the  rate  assessed  be 
surrendered  to  the  return  common 
carrier.  ; 

(19)  Shippers  requests,  consultations 
and  complaints  in  foreign  commerce. 
Tariff  Rule  19  shall  contain  clear  and 
complete  instructions  in  accordance 
with  the  effective  agreement's 
provisions,  stating  where  and  by  what 
method  shippers  may  file  their  requests 
and  complaints  and  how  they  may 
engage  in  consultation  under  section 
5(b)(6)  of  the  1984  Act.  together  with  a 

'  sample  of  the  rate  request  form  if  one  is 
used  or,  in  lieu  thereof,  a  description  of 
the  information  necessary  for  processing 
the  request  or  complaint. 

(20)  Overcharge  claims.  Tariff  Rule  20 
shall  contain  provisions  that  conform  to 
the  following: 

(i)  No  tariff  may  limit  the  filing  of 
overcharge  claims  with  a  common 
carrier  for  private  settlement  to  a  periou 
(beginning  with  the  accrual  of  the  cause 
of  action)  ending  in  less  than: 

(A)  Three  years  in  foreign  commerce; 
or 

(B)  Two  years  in  domestic  offshore 
commerce. 

(ii)  The  acceptance  of  any  overcharge 
claim  may  not  be  conditioned  upon  the 
payment  of  a  fee  or  charge. 

(iii)  No  tariff  may  require  that 
overcharge  claims  based  on  alleged 
errors  in  weight,  measurement  or 
description  of  cargo  be  filed  before  the 
cargo  has  left  the  custody  of  the 
common  carrier. 

(iv)  Tariff  Rule  20  shall  also: 

(A)  Provide  that  shippers  or 
consignees  may  file  claims  for  the 
refund  of  freight  overcharges  resulting 
from  errors  in  weight,  measurement, 
cargo  description  or  tariff  application; 
and 
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(B)  Clearly  indicate  where  and  by 
what  method  such  claims  are  to  be  filed 
with  the  common  carrier  and  that  such 
claims  may  also  be  filed  with  the 
Federal  Maritime  Commission.  At  a 
minimum.  Tariff  Rule  20  shall  contain 
the  following  provisions: 

(7}  Claims  for  freight  rate  adjustments  filed 
in  writing  will  be  acknowledged  by  the 
common  carrier  %\rithin  20  days  of  receipt  by 
written  notice  to  the  claimant  of  the  tariff 
provisions  actually  applied  and  the 
claimant's  rights  under  the  1916  Act  or  1984 
Act. 

[2]  Claims  seeking  the  refund  of  freight 
overcharges  may  be  filed  in  the  form  of  a 
complaint  with  the  Federal  Maritime 
Commission,  Washington,  D.C  20573, 
pursuant  to  either 

[i]  Section  11(g)  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1710)  for  foreign  commerce, 
and  that  such  claims  must  be  filed  within 
three  years  of  the  date  the  cause  of  action 
accrued;  or 

[ii]  Section  22  of  the  Shipping  Act,  1916  (46 
U.S.C.  app.  821)  for  domestic  offshore 
commerce,  and  that  such  claims  must  be  filed 
within  two  years  of  the  date  the  cause  of 
action  accrues. 

(21)  Use  of  carrier  equipment  lariii 
Rule  21  shall  contain  provisions 
conforming  to  the  following  regulations: 

(i)  If  a  carrier  or  conference  provides 
equipment  to  shippers,  consignees,  or 
inland  carriers,  or  other  persons  acting 
as  the  agent  for  the  person  paying  the 
freight  charges: 

(A)  A  sample  equipment  interchange 
agreement,  or  the  terms  and  conditions 
governing  the  use  of  said  equipment, 
shall  be  published  in  the  carrier's  or 
conference's  Tariff  Rule  21.  The  sample 
agreement  shall  include:  the  general 
terms  and  conditions  affecting  cost  (e.g., 
maintenance  and  repair  requirements, 
insurance  obligations,  pickup  or  drop  off 
charges  and  services,  such  as  tracing 
and  replenishing  fuel  or  refrigerant  for 
reefer  containers),  that  govern  the  use  of 
carrier-provided  equipment,  including 
cargo  containers,  trailers  and  chassis.  It 
shall  also  include  the  standard  free  time 
allowed  and  detention  or  similar 
charges  assessed.  Standard  free  time 
and  charges  shall  be  included  as  the  last 
item  in  the  agreement  or  Tariff  Rule  21, 
as  applicable,  and  shall  clearly  identify 
the  location  and  type  of  equipment  to 
which  they  apply. 

(B)  If  a  carrier  or  conference  does  not 
have  a  sample  equipment  interchange 
agreement,  the  carrier  shall  publish  its 
terms  and  conditions  and  standard  free 
time  and  charges  in  its  Tariff  Rule  21,  as 
described  in  paragraph  (b)(21)(i)(A)  of 
this  section.  In  foreign  commerce,  where 
a  foreign  government  prohibits  the  use 
of  a  carrier  or  conference  equipment 
interchange  agreement.  Tariff  Rule  21 
shall  contain  a  statement  to  that  effect. 


(ii)  If  a  carrier  or  conference  has 
exceptions  to  the  standard  free  time  and 
charges,  or  changes  in  the  terms  and 
conditions  which  result  in  changing  the 
free  days  and/or  charges,  the  party 
(inland  carrier,  consignee,  or  shipper)  to 
which  the  exception  applies,  location, 
type  of  equipment  and  free  days  and 
charges  shall  be  clearly  identified  for 
each  exception.  The  exceptions  shall  be 
arranged  in  alphabetical  order  of  the 
parties  to  which  the  exceptions  apply 
and  shall  be  included  in  either 

(A)  Tariff  Rule  21;  or 

(B)  A  separate  equipment  interchange 
tariff  filed  by  the  carrier  or  conference 
in  accordance  with  S  514.12(b)(3),  in 
which  case  Tariff  Rule  21  shall  identify 
the  separate  equipment  interchange 
tariff  containing  the  exceptions.  A 
carrier  or  conference  is  not  precluded 
from  publishing  a  separate  equipment 
interchange  tariff  even  though  it  does 
not  have  exceptions  to  the  standard  free 
days  and  charges. 

(22)  Automobile  Rates  in  domestic 
offshore  commerce.  If  TLIs  for 
automobiles  are  published,  as  described 
in  §  514.13(b)(17)(iv)(B)/';;,  introductory 
paragraph.  Tariff  Rule  22  shall  contain: 

(i)  The  cubic  measurement  for  the  five 
most  recent  model  years  prescribed  by 
the  manufacturer  of  the  each  applicable 
particular  make  or  model,  arranged  as 
algorithms  in  table  form  for  the  relevant 
TLIs;  and 

(ii)  A  clear  and  definite  description  of 
all  other  applicable  regulations,  if  not 
contained  in  the  commodity  description 
record(s). 

(23)  Carrier  terminal  rules  and 
charges.  Tariff  Rule  23  of  carrier  and 
conference"  tariffs: 

(i)  Shall  state  separately  every 
terminal  or  other  charge  and  discount 
and  service  (including  privileges, 
facilities  and  services)  under  the  control 
of  the  common  carrier  or  conference 
which  is  granted  or  allowed  to  any 
shipper,  consignee,  or  passenger, 
regardless  of  whether  the  service  results 
in  a  charge  or  discount  separately 
assessed  as  an  addition  to  or 
subtraction  from  the  carrier's  basic  TLI, 
in  which  case  it  shall  be  set  forth  as  an 
algorithm,  or  is  simply  included  within 
the  basic  TLI,  without  differentiation; 

(ii)  Shall  contain  a  rule  in  compliance 
with  part  525  of  this  chapter,  if  the  tariff 
names  rates  on  import  traffic  shipped 
through  the  port  of  New  York,  or  to  a 
range  of  ports  which  includes  New  York; 
and 

(iii)  May  provide  for  an  amendment, 
effective  upon  filing: 

(A)  Increasing  a  charge  for  terminal 
services,  canal  tolls  or  additional  items, 
without  the  increase  being  separately 


stated  on  the  bill  of  lading,  but  only  if 
such  charge  is  not  under  the  control  of 
the  filing  common  carrier  or  conference, 
which  merely  acts  as  a  collection  agent 
for  the  charge,  and  the  agency  making 
such  charge  to  the  common  carrier  or 
conference  increases  the  charge  without 
notice  to  the  common  carrier  or 
conference  and  is  identified  in  Tariff 
Rule  23  by  name  and  appropriate  tariff 
number  (see  S  514.9(b)(20));  and 

(B)  For  domestic  offshore  commerce, 
establishing  additional  terminal 
facilities  for  loading  or  discharging 
cargo  at  ports  or  harbors  already  served, 
but  only  if  the  rates  to  be  charged  at 
such  facilities  are  the  same  as  those 
currently  applicable  to  comparable 
facilities  of  ihe  carrier  at  the  same  port 
or  harbor  (see  S  514.9(b)(16)(i)(B)). 

(24)  NVOCCs  in  foreign  commerce: 
bonds  and  agents.  NVOCCs  in  foreign 
commerce  are  governed  by  the 
provisions  of  this  subparagraph  and 
Tariff  Rule  24  of  each  of  their  tariffs 
shall  contain  provisions  substantially  as 
follows: 

(i)  Every  non-vessel-operating 
common  carrier  ("NVOCC")  in  foreign 
commerce  shall  state  in  Tariff  Rule  24  of 
its  tariffs  on  file  with  the  Federal 
Maritime  Conunission  that  it  has 
furnished  the  Commission  a  bond  in  the 
amount  required  by  46  CFR  583.4  to 
ensure  the  financial  responsibility  of  the 
NVOCC  for  the  payment  of  any 
judgment  for  damages  arising  from  its 
transportation-related  activities,  order 
for  reparations  issued  pursuant  to 
section  11  of  the  Shipping  Act  of  1984,  or 
penalty  assessed  pursuant  to  section  13 
of  the  Shipping  Act  of  1984.  In  Tariff 
Rule  24,  the  NVOCC  shall  state  its  bond 
number  and  identify  the  name  and 
address  of  the  surety  company  issuing 
the  bond. 

(ii)  Every  NVOCC  in  foreigii 
commerce  which  is  not  domiciled  in  the 
United  States  shall  enter  in  the  first 
address  field  provided  in  each  of  its 
Tariff  Records  under  46  CFR 
514.11(b)(8){ii)  the  name  and  address  of 
a  person  in  the  United  States  designated 
under  46  CFR  583.5  as  its  legal  agent  for 
the  service  of  judicial  and 
administrative  process,  including 
subpenas.  The  NVOCC  shall  also  state 
in  Tariff  Rule  24  that,  in  any  instance  in 
which  the  designated  legal  agent  cannot 
be  served  because  of  death,  disability  or 
unavailability,  the  Secretary,  Federal 
Maritime  Commission,  will  be  deemed 
to  be  the  NVOCCs  legal  agent  for 
service  of  process. 

(iii)  Service  of  administrative  process, 
other  than  subpenas,  may  be  effected 
upon  the  legal  agent  by  mailing  a  copy 
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of  the  documents  to  be  served  by 
certified  or  registere  i  mail,  return 
receipt  requested. 

(25)  Certification ,  >f  shipper  status  in 
foreign  commerce.  II  a  common  carrier 
adopts  a  procedure  other  than  those  set 


forth  in  5  583.7  (b)(l 


chapter,  for  determining  whether 


NVOCCb  for  whom 


or  (b)(2)  of  this 


t  wishes  to 


transport  cargo  hav(  complied  with  the 
tariff  and  bonding  rtquirements  of 
sections  8  and  23  of  the  1984  Act,  that 
procedure  shall  be  dearly  set  forth  in 
Tariff  Rule  25  of  its  I  ariff. 


(26)  Time/volume 


commerce.  In  coone  :tion  with  time/ 


volume  rates  offeree 
§  514.13(b){19)(i 


rates  in  foreign 


under 
Tai-iff  Rule  26  of 

conference  tariffs  in 


common  carrier  and 

foreign  commerce  sl^all  clearly  and 

accurately: 

(i)  State  all  charge  s,  classifications, 
rules  and  practices  t  onceming  time/ 
volume  rates; 

(ii)  Identify  the  sh  pment  records 
which  will  be  maintf  ined  to  support  the 
rates: 

(iii)  Describe  the  liefhod  to  be  used 
for  shippers  giving  notice  of  their 
intention  to  use  a  tin  ^e/volume  rate  prior 
to  tendering  any  shi]  iment  under  the 
time/volume-rate  ar  angements;  and 

(iv)  State  that: 

(A)  Once  a  time/v  alume  rate  is 
accepted  by  one  shi]  iper,  it  shall  remain 
in  effect  for  the  time  specified,  without 
amendment;  and 

(B)  Shipper  notice:  i  and  shipment 
records  supporting  a  time/volume  rate 
will  be  maintained  b  y  any  offering 
carrier  or  conferenct  for  at  least  five 
years  after  any  shipper's  use  of  a  time/ 
volume  rate  has  enccd. 

(27)  Loyalty  contmcts  in  foreign 
commerce.  Where  tne  filer  intends  to 
use  a  loyalty  contrai  ;t  in  foreign 
commerce: 

(i)  Tariff  Rule  27  s  lall  contain  a 
sample  of  every  loyalty  contract,  as 
defined  in  46  CFR  514.2,  together  with 
regulations  which  s^t  forth  the  scope 
and  application  of  tae  contract  system. 

(ii)  llie  use  of  anyj  sample  loyalty 
contract  and  applicable  regulations  filed 
for  inclusion  in  a  taiiff  under  paragraph 
(b)(27)  of  this  sectioA  shall  be  presumed 
to  be  "in  conformity  with  the  antitrust 
laws."  within  the  meaning  of  section 
10(b)(9)  of  the  1984  Act,  if  such  contract 
makes  reference  to  «  Business  Review 
Letter,  issued  pursuant  to  28  CFR  50.6, 
indicating  no  object^n  to  the  use  of  that 
contract. 


(28)  Definitions. 
include  any  filer  del  initions 
terms  whidi.  howev  e 


"ariffRule  28  shall 
of  technical 
r,  may  not  be 


inconsistent  with  the  1916  or  1984  Acts 
or  this  part. 

(29)  Symbols.  Tariff  Rule  29  shall 
include  any  filer  symbols,  service  codes, 
eta  and  explanations  therefor  which, 
however,  may  not  be  inconsistent  with 
the  those  set  forth  in  this  part  or  the 
"Batch  Filing  Guide." 

(30)  Access  to  tariff  information. 
Tariff  Rule  30  shall  contain  a  clear  and 
complete  description  of  all  costs, 
conditions  and  arrangements  for  public 
inspection  of  tariff  material.  See 

§  514.8(k)(l)(iv). 

(31)  Seasonal  discontinuance,  (i) 
Tariff  Rule  31  shall  contain 
announcements  of  seasonal 
discontinuance  or  restoration  of  service, 
which  shall  be  filed  on  not  less  than  ten 
days'  notice,  except  by  special 
permission  under  §  514.18.  Such 
aimouncements  shall  contain  a  brief 
statement  announcing  the  date  of 
discontinuance  and/or  restoration  of 
service  and  may  include  no  other  tariff 
matter.  The  TUs  associated  with  service 
discontinuance  or  restoration  shall  be 
amended,  expired  or  filed  as  applicable, 
and  shall  meet  all  criteria  for  TLJ 
filings/amendments. 

(ii)  Tariff  Rule  31  of  tariffs  naming 
rates,  fares  or  Tariff  Rules  applicable  to 
all  water  routes  which  are  closed  to 
navigation  during  part  of  a  year  shall: 

(A)  Contain  provisions  governing  the 
handling  of  shipments  which  may  arrive 
at  the  publishing  carrier's  facilities  after 
the  date  service  is  discontinued;  and 

(B)  Expressly  provide  for  the  seasonal 
discontinuance  provision's  own 
expiration  at  the  close  of  the  navigation 
season,  or  include  a  rule  providing  for 
the  discontinuance/restoration  of 
service  based  on  the  stated  navigation 
season. 

(c)  Optional  Tariff  Rules.  Tariff  Rule 
numbers  100  and  up  (to  be  numbered 
consecutively]  are  available  for  carrier/ 
conference  use. 

§514.16    [Reswved] 

§514.17    Essential  tonns  of  sarvic* 
contracts  In  forsign  commerce. 

(a)  General.  (1)  A  concise  statement 
of  the  essential  terms  ( ETs]  of  service 
contacts  (which  are  filed  in  paper  form 
under  §  514.7]  shall  be  filed  with  the 
Commission  by  authorized  persons  (see 
S  514.4(d)(5))  and  made  available  to  the 
general  public  in  electronic  tariff  format 
under  this  section.  Filing  and 
maintenance  of  ETs  are  accomplished 
through  an  electronic  essential  terms 
publication  (ETP)  for  each  carrier  or 
conference  filer,  which  contains  ETs  for 
each  of  the  carrier's  or  conference's 
service  contracts. 


(2)  Cross-references — (i)  Authority  to 
file:  S  514.4(d)(5; 

(ii)  Cancelation.     514.4(e)(2). 

(iii)  A  vailability  of  essential  terms: 
§  514.7(f). 

(iv)  Rejection  of  service  contracts 
and/or  essential  terms:  §  514.7{j). 

(v)  Modification,  correction  and 
cancelation:  §  514.7(k). 

(vi)  Assessorials  and  algorithms: 
§  514.10(d)(1). 

(b)  Essential  terms  publication — (1) 
Creation  and  form.  The  ETP  is  created 
and  maintained  by  the  filer  as  a 
separate  tariff  type  ("ET'for  "ETP") 
with  a  tariff  record  and  number  (see 

§  514.11(b)).  A  service-contract  filer, 
either  carrier  or  conference,  may  have 
only  one  ETP  for  all  its  ETs.  The  ETP 
may  also  contain  matter  of  general 
applicability  to  all  ETs  contained 
therein,  such  as  Tariff  Rules.  The  ATFI 
system  will  coordinate  development  of 
ET  search  indexes  by,  for  example:  ET, 
service  contract  or  FMC  file  number  by 
commodity  name  or  number;  by  TLI 
number  and,  by  origin  or  destination  of 
the  commodity. 

(2)  Reference  to/in  tariffs  of  general 
applicability.  The  ETP  shall: 

(i)  Contain  reference  to  each  carrier's 
or  conference's  tariff  of  general 
applicability;  and 

(ii)  Be  referenced  in  each  of  the 
carrier's  or  conference's  tariffs  of 
general  applicability,  where  required  to 
be  filed  under  this  part. 

(c)  Statement(s)  of  essential  terms: 
general  requirements.  (1)  Essential 
terms  shall  be  prompdy  filed  by  the 
appropriate  person,  in  the  carrier's  or 
conference's  ETP  and  in  the  content  and 
tariff  format  as  provided  by  this  part. 
(The  service  contract,  in  paper  form,  is 
required  to  be  filed  within  ten  (10)  days 
of  the  electronic  filing  of  the  essential 
terms  under  $  541.7(g).) 

(2)  Essential  terms  may  not: 

(i)  Be  uncertain,  vague  or  ambiguous: 

or 
(ii)  Contain  any  provision  permitting 

modification  by  the  parties  other  than  in 

full  complituice  with  this  part. 

(d)  Essential  terms;  specific 
requirements — (1)  ATFI  sample  screen 
illustration.  The  following  ATFI  sample 
(partial)  screen  illustrates  the  elements 
required  to  be  contained  in  essential 
terms  filings  (here  for  one  commodity 
and  one  TU)  and  how  they  appear  in  the 
ATFI  system.  (The  references  in 
brackets  are  to  the  paragraphs  of  this 
section  which  explain  the  requirements 
for  the  fields  and  the  data  contained 
therein.) 
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((d}(3}]       Available  intil: 

Description: 

CoHBodity: 


[§  5U. 17(d)(1)]  ATFI  ESSENTIAL  TERMS  SEARCH 

JKL  Line  Essential  Teras  Pii>licatian  (  XYZ  004  ) 
[(d)(2)]  ET  Hui:  681   SC  Nui:  765  ET  Filing  date:  01jan1992 

Contract  Effective  date:  01Dec1992 
31Jan1992         Contract  Expiration  date:  15Jan1993 
Contract  Teraination  date:  15Jan1993 
Alarm  clocks 

Full  Service  Contract  Essential  Teras  Display 
9105-11-0023  Clocks 
Full:  Alarm  clocks;  battery  or  AC  powered 
TLI:  9105-11-0023-0002  PP  LS  40   01Jan1992  3,100.00  USD 
=«xsx================================s==  End  of  Coaaodity  9205-90-0023  ■=============== 

REQ  TERN  1  :  ORIGIN  (location  or  group  name) 

REO  TERN  2  :  DESTINATION    (  "  ) 

REQ  TERN  3  :  MINIMUM  QUANTITY  (text) 

REQ  TERN  4  :  SERVICE  COMMITMENTS  (text) 

REQ  TERN  5  :  LIQUIDATED  DAMAGES  FOR  NON- PERFORMANCE  (if  any) 

REQ  TERN  6  :  LATER  EVENTS  CAUSING  DEVIATION  (if  any) 

REQ  TERN  7  :  DURATION  (e.g.,  "46  days  from  01DEC1992  to  15JAN1993") 

OPT  TERN  1  :  (TITLE  and  text) 

OPT  TERN  2  :  (TITLE  and  text) 


[(b)(1)) 
[(d)(3)] 
((d)(4)] 
[(d)(4)) 
[(d)(5)] 
[(d)(6)] 

((d)(6)] 
[(d)(6)] 
[(d)(7)(ii)J 


[(d)(8)(i}] 
[ii)l 
[(lii)] 
[(iv)] 
[(v)] 
I(vi)) 
((vji)l 
[(d)(9)] 
•[(d)(9)] 


-'  I 


(2)  ET  (statement  of  essential  terms) 
and  SC  (service  contract)  numbers.  The 
"ET  Num"  and  "SC  Num"  are  defined  by 
the  filer  and  shall  be  entered  in  the 
appropriate  fields. 

(3)  Period  of  availability.  The  period 
of  availability  of  the  essential  terms  to 
similarly  situated  shippers  shall  be  no 
less  than  thirty  (30]  days,  i.e.,  from  the 
"Filing  date"  (automatically  entered  by 
ATH  under  9  514.10(a)(2))  to  the 
"Available  until"  date  (automatically 
defaulted  to  0  days  from  the  filing  date, 
but  the  filer  can  enter  a  later  date, 
making  the  availability  period  longer). 

(4)  Duration  of  contract.  In  addition 
to  the  period  of  availability  of  essential 
terms  to  similarly  situated  shippers,  the 
service  contract  itself  must  have  an 
elective  date  and  an  expiration  date 
(see  §  514.10  (a)(3)  and  (a)(4)),  governing 
the  duration  of  the  contract  between  the 
original  signatory  parties.  The  duration 
must  also  be  set  forth  in  required 
essential  term  #  7  under  paragraph 
(d)(8)(vii)  of  this  section. 

(5)  Contract  termination  date.  A 
statement  of  essential  terms  may  not  be 
canceled  until  after  all  of  its  associated 
service  contracts,  including  any  renewal 
or  extension,  have  expired  under  the 
terms  of  the  contract,  or  have  been 
terminated  for  reasons  not  specifically 
set  forth  in  the  contract.  See 

S9  514.4(e)(2)  and  514.7(l)(l)(ii).  The 
contract  termination  date  would, 
therefore,  be  the  same  as  the  contract 
expiration  date,  unless  terminated 
sooner,  in  which  case  the  filer  would 
enter  the  earlier  date  when  the 
termination  event  occurred. 

(6)  Commodity.  The  commodities 
covered  by  a  service  contract  shall  be 


entered  as  described  in  S  514.13(a).  See 
§  514.7(c)  for  exempt  commodities. 

(7)  Mandatory  terms,  (i)  Essential 
terms  shall  contain  the  contract  rates  or 
rate  8chedule(s),  including  any 
additional  or  other  charges  (i.e.,  general 
rate  increases,  surcharges,  terminal 
handling  charges,  etc.)  that  apply,  and 
any  and  all  conditions  and  terms  of 
service  or  operation  or  concessions 
which  in  any  way  affect  such  rates  or 
charges;  except  that  a  contract  may  not 
permit  the  contract  rate  to  be  changed  to 
meet  a  rate  offer  of  another  carrier  or 
conference  not  published  in  a  tariff  or 
set  forth  in  a  service  contract  on  file 
with  the  Commission.  In  ATFI,  the 
mandatory  terms  shall  be  entered  as 
described  in  paragraphs  (d)(7)(ii)  and 
(d)(8)  of  this  section. 

(ii)  TLI.  The  tariff  line  items  for 
essential  terms  are  similar  in  format  to 
those  in  a  commodity  tariff,  as 
prescribed  by  S  514.13(b).  In  the  screen 
example,  the  ATFI  system  adds  four 
digits  to  the  commodity  code  to  obtain 
the  TLI  number.  As  set  forth  in  the 
"Batch  FUing  Guide's"  Data  Element 
Dictionary,  the  basic  conditions  and 
terms  of  service  include:  "PP"  (Shipment 
service  code  for  "Pier  to  Pier");  "LS" 
(Rate  basis  for  "Lump  Sum");  and  "40" 
(Container  size  for  a  40-foot  container). 
The  date,  "01Ianl992"  is  the  TLI  filing 
date  and  the  basic  rate  is  $3,100  (U.S. 
dollars). 

(8)  Other  required  terms.  In  addition 
to  the  data  described  in  paragraphs 
(d)(2)  through  (d)(7)  of  this  section, 
essential  terms  shall  also  contain  the 
following  terms,  with  the  mandatory 
numbers  and  subjects  as  follows: 

(i)  Origin.  The  origin  port  range(s)  in 
the  case  of  port-to-port  movements,  and 


the  origin  geographic  area(8)  in  the  case 
of  through  intermodal  movements, 
except  that,  in  service  contracts,  the 
origin  and  destination  of  cargo  moving 
under  the  contract  need  not  be  stated  in 
the  form  of  "port  ranges"  or  "geographic 
areas,"  but  shall  reflect  the  actual 
locations  agreed  to  by  the  contract 
parties.  See  S  514.10(b). 

(ii)  Destination.  The  destination  port 
range(s)  in  the  case  of  port-to-port 
movements,  and  the  destination 
geographic  area(s)  in  the  case  of  through 
intermodal  movements,  except  that,  in 
service  contracts,  the  origin  and 
destination  of  cargo  moving  under  the 
contract  need  not  be  stated  in  the  form 
of  "port  ranges"  or  "geographic  areas,"  _ 
but  shall  reflect  the  actual  locations 
agreed  to  by  the  contract  parties.  See 
S  514.10(b). 

(iii)  The  minimum  quantity  of  cargo 
or  freight  revenue  necessary  to  obtain 
the  rate  or  rate  8chedule(s),  except  that 
the  minimum  quantity  of  cargo 
committed  by  the  shipper  may  not  be 
expressed  as  a  fixed  percentage  of  the 
shipper's  cargo. 

(iv)  The  service  commitments  of  the 
carrier,  conference  or  specific  members 
of  a  conference,  such  as  assured  space, 
transit  time,  port  rotation  or  similar 
service  features. 

(v)  Liquidated  damages  for  non- 
performance, if  any.  See  514.7(1). 

(vi)  Later  events  causing  deviation  (if 
any).  Where  a  contract  clause  provides 
that  there  can  be  a  deviation  from  an 
original,  essential  term  of  a  service 
contract,  based  upon  any  stated  event 
occurring  subsequent  to  the  execution  of 
the  contract,  a  clear  and  specific 
description  of  the  event,  the  existence  or 
occurrence  of  which  shall  be  readily 
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verifiable  and  objecti"ely  measurable. 
See  9  514.7(1).  This  re(  uirement  applies 
to.  inter  alia,  the  folk  wing  types  of 
situations: 

(A)  Retroactive  rate  adjustments 
based  upon  experienced  costs; 

(B)  Reductions  in  thfe  quantity  of  cargo 
or  amount  of  revenuei  required  under 
the  contract: 

(C)  Failure  to  meet ;  i  volume 
requirement  during  th  ;  contract 
duration,  in  which  case  the  contract 
shall  set  forth  a  rate.  <  harge.  or  rate 
basis  which  will  be  a|:  plied: 

(D)  Options  for  rene  wal  or  extension 
of  the  contract  duratic  n  with  or  without 
any  change  in  the  con  ract  rate  or  rate 
schedule; 

(E)  Discontinuance  >f  the  contract: 

(F)  Assignment  of  t)  e  contract;  and 

(G)  Any  other  devia  tion  from  any 
original  essential  term  s  of  the  contract. 

(vii)  The  duration  o' the  contract. 
stated  as  a  specific,  fi:  Lcd  time  period, 
with  a  beginning  date  effective  date) 
and  ending  date  (expii  ation  date).  See 
paragraph  (d)(4)  of  thi  s  section. 

(9)  Optional  essent,  al  terms.  Any 
essential  term  of  a  sei  ;ice  contract  not 
specifically  provided  I  Dr  in  this  section 
shall  be  entered  after  he  required  terms 
and  in  numerical  orde  '.  beginning  with 
«1. 

§514.18    Spaciai  permiisJon. 

(a)  General.  Section  8(d)  of  the  1984 
Act  and  section  2  of  th  e  1933  Act 
authorize  the  Conunis!  ion,  in  its 
discretion  and  for  good  cause  shown,  to 
permit  increases  or  depreases  in  rates, 
or  the  issuance  of  newl  or  initial  rates,  on 
less  than  statutory  not  ice  under  {  514.9. 
Section  9(c)  of  the  198- :  Act  authorizes 
the  Commission  to  pei  [nit  a  controlled 
common  carrier's  ratei .  charges, 
classifications,  rules  o'  regulations  to 
become  effective  on  le  ss  than  30  days' 
notice.  The  Commissic  n  may  also  in  its 
discretion  and  for  gooi  I  cause  shown, 
permit  departures  froii  the  requirements 
of  this  part  The  Comniissicn  will  grant 
such  permission  only  i  i  cases  where 
merit  is  demonstrated. 

(b)  Clerical  errors.  Typographical 
and/or  clerical  errors  ;onstitute  good 
cause  for  the  exercise  of  special 
permission  authority  b  ut  every 
application  based  thei  con  must  plainly 
specify  the  error  and  f  resent  clear 
evidence  of  its  exiatcn  :e.  together  with 
a  full  statement  of  the  attending 
circumstances,  and  shrill  be  submitted 
with  reasonable  promptness  after  filing 
the  defective  tariff  ma  erial.  For 
correction  of  clerical  e  rrors  in  the 
essential  terms  of  sen,f  ce  contracts,  see 
§  514.7(k){l). 

(c)  Application — [\\By  authorized 
official:  filing  fee.  Ap  ilication  for 


special  permission  to  establish  rate 
increases  or  decreases  on  less  than 
statutory  notice  or  for  waiver  of  the 
provisions  of  this  part,  shall  be  made  by 
the  common  carrier,  conference  or  agent 
that  holds  authorization  under  §  514.7(d) 
to  file  the  tariff  matter.  Every  such 
application  shall  be  submitted  to  BTCL 
and  be  accompanied  by  the  filing  fee 
provided  in  S  514.21. 

(2)  Transmittal.  Application  for 
special  permission  shall  be  made  only 
by  cable,  telegram  or  letter,  except  that 
in  emergency  situations,  application 
may  be  made  by  telephone  if  the 
telephone  communication  is  promptly 
followed  by  a  cable,  telex  or  letter  and 
the  filing  fee. 

(3)  Content.  Except  as  provided  in 
§  514.7(k)(l],  applications  for  special 
permission  shall  contain  the  following 
information: 

(i)  The  organization  name,  number 
and  d/b/a  of  the  conference  or  carrier 
under  §  514.11(b); 

(ii)  The  tariff  number,  title  and  tariff 
code  under  §  514.11(b);  and 

(iii)  The  rate,  commodity,  Tariff  Rules, 
etc.  (related  to  the  application),  and  the 
special  circumstances  which  the 
applicant  believes  constitute  good  cause 
to  depart  from  the  requirements  of  this 
part  or  to  warrant  a  tariff  change  upon 
less  than  the  statutory  notice  period. 

(d)  Implementation.  (1)  If  all 
conditions  are  complied  with  and  if  the 
authority  granted  by  special  permission 
is  used,  it  shall  be  used  in  its  entirety 
and  in  the  manner  set  forth  by  the 
Commission,  including  the  prompt 
electronic  filing  of  the  material  for 
which  permission  is  requested,  with  the 
filer  using  the  special  case  number 
assigned  by  the  Commission  for  that 
filing  and  the  special  case  symbol  "S," 
as  prescribed  in  S  514.9(b)(19)(i). 

(2)  If  Commission-specified  conditions 
are  not  complied  with,  or  if  the  exact 
authority  granted  by  the  special 
permission  is  not  used  and  more,  less  or 
different  authority  is  desired,  a  new 
application  complying  with  the 
requirements  of  this  part  in  all  respects 
and  referring  to  the  previous  special 
permission  must  be  filed. 

§  514.19    Suspension  of  tariff  matter. 

All  use  of  suspended  tariff  matter 
shall  be  deferred  for  the  period  specified 
in  the  Commission's  suspension  order. 
In  addition  to  other  affected  places  in 
the  tariff,  as  provided  in  this  section,  the 
fact  that  tariff  matter  is  suspended  is 
also  displayed  through  the  "Status" 
function  in  the  command  line,  as 
described  in  §  514.8(n)(3). 

(a)  Domestic  offshore  commerce — (1) 
Suspension; period.  The  Commission 
may  suspend  from  use  any  rate.  fare. 


charge,  classification.  Tariff  Rule, 
regulation,  or  practice  of  a  domestic 
offshore  carrier  for  a  period  of  up  to  180 
days  beyond  the  time  it  would  otherwise 
have  lawfully  taken  effect. 

(2)  Implementation.  Upon  issuance  of 
an  order  suspending  tariff  matter,  in 
whole  or  in  part,  the  BTCL  shall 
immediately  make  the  appropriate  entry 
in  the  domestic  offshore  carrier's 
tari^(s)  for  each  suspended  item,  which 
entry: 

(i)  Specifically  identifies  the  tariff 
matter  suspended  and  sets  forth  any 
tariff  provisions  which  may  remain 
effective  in  lieu  of  the  suspended 
provisions; 

(ii)  Bears  an  effective  date  coinciding 
with  that  in  the  applicable  suspension 
order 

(iii)  Bears  a  thru  date  coinciding  with 
the  end  of  the  suspension  period 
specified  in  the  Commission  order;  and 

(iv)  Reproduces  in  the  ATFI  System 
News  and/or  the  applicable  commodity 
description  record,  "TLI  notes.  Tariff  Rule 
text,  etc.,  those  portions  of  the  order 
directed  by  the  Commission  to  be  so 
published,  or,  in  the  absence  of  such 
direction,  reproduces  the  suspension 
order  in  its  entirety. 

(3)  Amendment  of  suspended  tariff 
matter,  (i)  Neither  suspended  matter  nor 
matter  continued  in  effect  as  a  result  of 
a  suspension,  may  be  amended,  deleted 
or  withdrawn  except  through  use  of  the 
special  case  number  and  symbol  under 

§  514.9(b)(19)  referred  to  in  the  order  or 
special  permission  issued  by  the 
Commission,  except  that  a  tariff  affected 
by  a  suspension  order  may  be  amended 
during  the  suspension  period  if  the 
amendment  does  not  affect  the 
suspended  materials. 

(ii)  If,  prior  to  receiving  a  suspension 
order,  a  carrier  files  an  amendment 
reissuing,  deleting,  cancelling  or 
amending  any  tariff  matter  named  in  a 
subsequent  suspension  order,  the 
amendment  shall  be  rejected. 

(4)  Vacating  suspension  of  tariff 
matter.  Should  the  Commission  vacate  a 
suspension  order  earlier  than  the  date  to 
which  the  subject  tariff  matter  was 
originally  suspended.  BTCL  shall 
immediately  change  the  thru  date  to  the 
specified  date  in  the  Commission's  order 
vacating  the  suspension  order. 

(5)  Cancelation  of  suspended  matter. 
(i)  Should  the  Commission  subsequently 
cancel  all  or  any  part  of  previously- 
suspended  tariff  matter,  BTCL  shall 
immediately  change  the  expiration  date 
to  the  date  of  cancelation  set  forth  in  the 
Commission's  order.  See  §  514.4(e). 

(ii)  If  suspended  tariff  matter  is  not 
cancelled  by  the  Commission  prior  to  its 
thru  date,  it  shall  take  effect 
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automatically  on  the  thru  date  and  any 
tariff  matter  which  was  continued  in 
effect  during  the  suspension  period  shall 
be  automatically  superseded  by  the 
tari^  matter  that  had  been  suspended 
but  was  not  cancelled. 

(b)  Controlled  common  carriers  in 
foreign  commerce. 

(1)  Suspension;  period.  Tariff  matter 
filed  by  a  controlled  common  carrier 
may  be  suspended  at  any  time  before  its 
effective  date.  Tariff  matter  already  in 
effect  may  be  suspended  upon  the 
Commission's  issuance  of  a  show  cause 
order  on  not  less  than  60  days'  notice  to 
the  common  carrier.  In  either  instance, 
the  suspension  period  shall  not  exceed 
180  days. 

(2)  Implementation.  Upon  issuance  of 
an  order  suspending  tariff  matter,  in 
whole  or  in  part,  the  Commission's 
BTCL  shall  immediately  make  the 
appropriate  entry  into  the  controlled 
common  carrier's  tariff (s)  for  each 
suspended  item,  which  entry: 

(i)  Specifically  identifies  the  tariff 
material  suspended; 

(ii)  Bears  an  effective  date  coinciding 
with  that  of  the  applicable  suspension 
orden 

(iii)  Bears  a  thru  date  coinciding  with 
the  end  of  the  suspension  period 
specified  in  the  Conmiission  order  and 

(iv)  Reproduces  in  the  ATFl  System 
News  and/or  the  applicable  commodity 
description  record,  TLI  notes.  Tariff  Rule 
text,  etc.,  those  portions  of  the  order 
directed  by  the  Commission  to  be  so 
published,  or,  in  the  absence  of  such 
direction,  reproduces  the  suspension 
order  in  its  entirety. 

(3)  Replacement  rates,  [i]  Controlled 
common  carrier  tariff  matter  filed  to 
become  effective  during  a  suspension 
period  in  lieu  of  the  suspended  matter: 

(A)  May  become  effective 
immediately  upon  filing  or  upon  the 
effective  date  of  the  suspension, 
whichever  is  later;  and 

(B)  Shall  be  filed  using  the  special 
case  symbol  and  number  issued  by  the 
Commission  under  §  514.9(b)(19). 

(ii)  In  determining  whether  to  reject 
replacement  rates,  the  Commission  will 
consider  whether  such  rates  result  in 
total  charges  (e.g.,  rate  plus  applicable 
surcharges)  that  are  lower  than  the 
lowest  comparable  charges  effective  for 
a  U.S.-flag  or  reciprocal-flag  common 
carrier  serving  the  same  trade. 

(iii)  At  the  same  time  it  files 
replacement  rates,  the  controlled 
common  carrier  shall  submit  to  BTCL  a 
letter  (in  paper  format)  identifying  the 
specific  U.S.-flag  or  reciprocal-flag 
common  carrier's  rates,  charges, 
classification  or  Tariff  Rules  resulting  in 
total  charges  which  equal  or  are  lower 
than  its  own. 


(c)  Other  suspension  situations. 
When  the  Commission,  upon  good  cause 
shown,  issues  an  order  to  suspend  tariff 
matter  not  addressed  in  paragraphs  (a) 
or  (b)  of  this  section,  it  will  set  forth  in 
the  order  the  procedures  for  effectuating 
the  suspension. 

(d)  Other  filings  in  suspension 
situations.  In  suapeosion  situations, 
when  filings,  not  provided  for  elsewhere 
in  this  section  and  not  otherwise 
permitted  by  the  rules  of  this  part  may 
become  necessary  or  desirable,  such 
filings  may  be  directed  by  the 
Commission  and  shall  use  the  assigned 
special  case  symbol  and  number  under 

S  514.9(b)(19). 

§514.20    Retrieval. 

(a)  General.  The  Commission  will  not 
provide  to  the  public  tariff  data  in  paper 
format,  except  pursuant  to  requests  for 
certification  of  copies  for  court  or 
government  agency  use,  as  provided  in 

§  514.8(k)(2). 

(b)  User  charges.  User  charges  for 
services  under  this  section  are  provided 
in  §  514.21. 

(c)  Interactive  retrieval.  Interactive 
retrieval  means  the  process  by  which 
any  member  of  the  public  accesses  the 
ATFI  system  via  dial-up  connection, 
using  telecommunications  links,  a 
modem  and  a  terminal  (see  S  514.8(e]), 
and  interacts  with  the  system  on  a 
transaction-by-transaction  basis  to 
retrieve  tariff  matter  of  carriers, 
conferences  and  terminal  operators 
which  has  been  filed  in  the  ATFI 
database. 

(1)  Registration.  Every  public 
interactive  retriever  will  be  required  to 
register  in  advance  with  BTCL  under 

S  514.8(f)  to  obtain  a  USERID  and 
password. 

(2)  Retrieval  restrictions.  Due  to 
Congressional  policy  to  impose 
reasonable  restrictions  on  retrieval,  a 
registered  public  interactive  retriever 

(i)  Will  be  prohibited  from  accessing 
more  than  one  tari^  at  a  time,  except 
that  governing  tariffs  under 
S  514.12(a)(1)  are  not  subject  to  the  one- 
tariff-at-a-time  limitation  during  the 
retriever's  access  to  the  tariff  that  they 
govern;  and 

(ii)  Will  be  logged  otf  (automatically) 
the  ATFI  system: 

(A)  After  10  minutes  of  inactivity;  or 

(B)  After  a  period  of  time,  e.g.,  30 
minutes  (shown  at  logon),  which  the 
Commission  has  determined  is  sufficient 
to  allow  access  to  several  TLIs  (and 
related  tariff  objects)  of  one  tariff,  as 
described  in  paragraph  (c)(2)(i)  of  this 
section. 

(3)  Remote  retrieval  by  modem.  A 
public  retriever  may  access  and/or 
obtain  (through  screen  prints)  ATFI  filed 


tariff  data  through  modem  and 
telecommunications  links  and 
procedures  authorized  by  the 
Commission. 

(4)  Tariff  Control  Center.  A  public 
retriever  may  access  and/or  obtain 
ATFI  filed  tariff  data  through  personal 
operation  of  one  of  several  terminals 
provided  in  the  Tariff  Control  Center  at 
the  FMC  headquarters  in  Washington, 
D.C. 

(d)  Batch  retrieval  through  database 
tapes.  Interested  parties  may  subscribe 
to  all  tariff  filings/updates  received  by 
the  Commission  on  a  daily,  weekly,  or 
monthly  basis.  The  ATFI  System 
Administrator  will  record  on  1800  bpi  or 
6250  bpi,  9  track,  magnetic  tape  all  of  the 
tariff  updates  received  during  the 
previous  calendar  day,  or  other 
applicable  subscriber-designated  period, 
as  well  as  any  tariff  update  created  by 
the  Commission  (e.g.,  suspensions, 
rejections,  etc).  "These  subscriber  tapes 
will  be  distributed  to  subscribers  via 
first  class  mail  or  made  available  for 
pick-up  at  the  FMC  ATFI  Computer 
Center. 

(e)  Instructional  materials — (1)  A  TFI 
"Batch  Filing  Guide"  and  user  manual. 
The  ATFI  user  guides  applicable  to 
retrieval  fimctions  are  the  "ATFI 
Fundamentals  Guide,"  "ATFI  System 
Handbook,"  and  "ATFI  Retrieval 
Guide."  See  S  514.8(b).  The  user  of 
subscriber  tapes  will  also  need  the  ATFI 
transaction  set  formats  and 
specifications  detailed  in  the  "Batch 
Filing  Guide."  See  §  514.8(d)(3).  The 
transaction  set  formats  published  for 
batch  filers  are  used  for  the  formatting 
of  subscriber  tapes. 

(2)  Computer  based  instruction 
("CBI").  Computer  based  instruction  for 
ATFI  retrieval  is  a  menu  option  for 
registered  interactive  retrievers  using 
the  ATFI  central  site  system.  See 
§  514.8(h). 

(f)  Filers.  Properly  registered  filers 
may  access  their  own  tariffs  without 
restriction.  Where  filers  also  register  as 
public  retrievers  for  access  to  all  tariff 
data,  the  restrictions  in  paragraph  (c)(2) 
of  this  section  shall  apply  when  they 
enter  ATFI  under  a  retriever  password. 

S  514.21    User  charges. 

In  accordance  with  5  U.S.C.  552  and 
31  U.S.C.  9701,  the  following  user 
charges  are  established  for  services 
under  this  part: 

(a)  Application  for  exemption  (See 
§S  514.3  and  514.8(a)):  As  provided  in 
S  502.69  of  this  chapter. 

(b)  User  manual  (5  514.8(b)):  $15  for 
diskette(s)  containing  all  user  guides  in 
WordPerfect  4.2  format. 
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(c)  Registration  'or  user  (filer  and/or 
retriever)  ID  andp  issword  (See  exhibit 
1  to  this  part  and  $1  514.8(0  and  514.20): 
$100  for  initial  regi$tration  for  firm  and 
one  individual:  $25lfor  additions  and 
minor  changes. 

(d)  Certification'by  Commission 
Secretary  of  tariff  data  (§  514.8(k){2)): 
As  provided  in  9  5(^.43(c)  of  this 
chapter. 

(e)  Certification  lo/  batch  filing 
software  (5  514,8(1)|:  $200  per  software 
package. 
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(f)  Application  for  special  permission 
(§  514.18):  $100. 

(g)  Remote  retrieval  by  modem 

(§  514.20(c)(3)):  50  cents  per  minute  of 
connect  time. 

(h)  Printing  (screen  prints)  of 
downloaded  tariff  matter  at 
Commission's  Tariff  Control  Center 
(S  514.20(c)(4)):  as  provided  in  part  503, 
subpart  E. 

(i)  [Reserved] 

(j)  Database  tapes  (J  514.20(d)):  The 
fees  for  subscriber  tapes  are: 


(1)  Initial  set  of  full  database  tapes: 
$300. 

(2)  Daily  updates:  $25  each. 

(3)  (VeeA/y  updates:  $50  each. 

(4)  Monthly  updates:  $100  each. 

S  514.91  0MB  control  numbers  MslgMd 
pursuant  to  the  Paporwortc  Reduction  Act 
[Reeerved] 

Biuma  coos  tras-oi-r 
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Exhibit  1  to  Part  514  •  ATFI  User  Registration  Form 
/knMTNTSniATIVFXY  RESTRICTED 

Federal  Maritime  Commission 


Initial  Q  Additional 

Oieckone:  □  Rc^stration  (Finn)      Individual  User 
(IncL  1  individual)    Q  or  Change 

[Fdingfee]   [$100  •  Ind.  1  mdividual]         [$2S] 

Check:         □  Retrieval    and/or    Q  Filing 


1. 


[Coauct  Penon  (nante  and  telepbone  number)] 
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Under  Section  132 
649 


of  Public  Law  101- 


AGENCy:  Bureau  of  Consular  Affairs, 

DOS. 

action:  Final  rule. 


summary:  This  Tina  rule  amends  part 
43,  title  22  of  the  Co  le  of  Federal 
Regulations  to  impli  sment  the  provisions 
of  section  132  of  Puklic  Law  101-649 
which  establishes  a  program  to  provide 
for  the  issuance  of  A  0,000  visas  for  each 
year  during  Hscal  yi  ars  1992, 1993,  and 
1994  to  certain  nali\  es  of  foreign  states 
which  were  designated  as  having  been 
"adversely  affected"  within  the  meaning 
of  section  314  of  Pul  lie  Law  99-603,  as 
amended. 

EFFECTIVE  DATE:  Oc  ober  9. 1991. 
FOB  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully,  Director,  Office  of 
Legislation,  Regulati  ons,  and  Advisory 
Assistance.  Visa  Of  ice,  Department  of 
State,  Washington,  1  )C  20522-0113;  (202) 
663-1184. 
SUPPLEMENTARY  INF^WMATION: 

Background 
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the  Department 
,  or  otherwise 


give  a  categorical  assurance,  that 
applications  received  would  be  used 
only  for  the  purpose  of  the  AA-1 
program.  All  commenters  were 
concerned  that  aliens  who  were 
potential  competitors  but  were  in  the 
United  States  illegally  might  be  deterred 
from  competing  unless  they  were 
confident  that  making  an  application 
would  not  result  in  disclosing  their 
unauthorized  presence  in  the  United 
States  for  possible  enforcement  action. 
One  commenter  asserted  that  the 
Congress  intended  such  a  step  by  the 
Department 

The  Department  can  find  no  statutory 
basis  for  establishing  such 
confidentiality.  Section  222(f)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  provides  that  the  records  of 
the  Department  of  State  and  of 
diplomatic  and  consular  offices  relating 
to  the  issuance  and  refusal  of  visas  shall 
be  confidential  and  shall  be  used  only 
for  the  formulation,  amendment, 
administration  and  enforcement  of  the 
immigration  and  other  laws  of  the 
United  States.  To  that  extent,  the  public 
may  be  assured  that  the  applications 
will  be  kept  confidential,  but  to  no 
^«ater  extent  than  that.  It  has 
.  consistently  been  the  position  of  the 
Department  that  such  records  may 
properly  be  made  available  to  other  U.S. 
Government  agencies,  including  the 
Immigration  and  Naturalization  Service 
(INS),  for  law  enforcement  purposes. 
The  Department  can  find  nothing  in 
section  132  or  elsewhere  in  Public  Law 
101-649  which  would  require  or 
authorize  taking  a  position  with  respect 
to  applications  for  registration  under 
section  132  inconsistent  with  this  long- 
standing general  position.  That  said, 
however,  the  Department  also  wishes  to 
point  out  that  it  has  no  intention  of 
furnishing  any  applications,  or  any 
information  contained  in  them,  to  INS  in 
^e  absence  of  a  request  for  such  action 
by  that  agency. 

In  this  connection,  the  Department 
also  wishes  to  point  out  that  the  same 
question  arose  in  1986-87  with  respect 
to  applications  submitted  under  the  NP- 
5  program.  The  Department's  response 
at  that  time  was  the  same.  INS  did  not 
make  such  a  request  at  that  time.  The 
Department  cannot  predict  whether  INS 
will  make  such  a  request  at  this  time. 

Length  of  Application  Period 

Four  commenters  urged  that  the 
application  period  be  relatively 
lengthy — approximately  one  month — in 
order  to  give  potential  applicants  more 
opportunity  to  compete.  Given  the  fact 
that  applications  must,  by  law,  be 
processed  in  chronological  order,  the 
Department  does  not  believe  that  a 


lengthy  application  period  will  serve  a 
usc^  purpose.  As  was  the  case  with  its 
predecessor — the  NP-5  program — 
section  132  specifies  that  applications 
are  to  be  processed  in  chronological 
order  of  receipt  within  an  application 
period  established  for  the  purpose. 
Under  the  NP-5  program,  virtually  all,  if 
not  all,  applicants  whose  applications 
could  be  registered  for  processing  were 
received  during  the  first  day  of  the 
period.  If,  as  the  Department  believes  to 
be  highly  likely,  the  result  will  be  the 
same  with  respect  to  the  proposed 
application  period  for  this  program,  the 
Department  believes  it  would  be 
imnecessary — even  misleading — to 
provide  an  extended  application  period, 
as  the  commenters  have  urged. 
Assuming  that  all  applications  which 
can  be  processed  for  further 
consideration  under  the  program  are 
received  on  the  first  day  of  the  period — 
or,  at  most,  on  the  first  two  days — 
allowing  the  application  period  to  drag 
on  for  a  month  would  give  applicants  a 
false  idea  of  the  possibility  of  their 
selection  and  simply  burden  the 
Department  with  an  even  greater 
volume  of  unprocessable  mail  than 
would  a  shorter  period.  Accordingly,  the 
Department  will  establish  an  application 
period  of  one  week,  as  originally 
indicated. 

Chronological  Order  of  Processing 

Qosely  allied  with  the  comments 
discussed  above  concerning  a  longer 
application  period  were  a  series  of 
comments  strongly  opposing  the  concept 
of  chronological  processing  and 
otherwise  questioning  its  desirability,    . 
even  its  legitimacy.  The  Department 
recognizes  that  the  system  created  by 
section  132  and  its  predecessor,  section 
314  of  Public  Law  99-603,  is  an 
anomalous  one  and  presents  a 
disconcerting  spectacle  to  the  observer. 
The  Department  believes,  however,  that 
the  statutory  mandate  is  clear  in  this 
respect.  Section  132  explicitly  requires 
that  the  40,000  visas  available  in  each  of 
the  applicable  fiscal  years  be  made 
available  to  qualified  applicants  "in  the 
chronological  order  in  which  they 
qualify."  This  language  closely  tracks 
that  in  section  314  of  Public  Law  99-603. 

The  origin  of  this  language  is  clear 
enough  to  those  who  are  familiar  with 
the  earlier  history  of  our  immigration 
system.  Prior  to  the  amendment  of  the 
INA  in  1965  by  Public  Law  8*-236,  the 
Immigration  Act  of  1965,  there  existed  a 
system  under  which  an  alien  could 
register  as  a  nonpreference  immigrant 
without  meeting  and  substantive 
requirements  for  registration.  Under  the 
pre-1965  system,  an  alien  could  register 
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as  a  nonpreference  immigrant  merely  by 
communicating  to  a  consular  officer  his 
or  her  desire  to  immigrate  and  providing 
necessary  personal  information — name, 
date  and  place  of  birth,  current  address. 
That  system  was  abolished  as  part  of 
the  implementation  of  the  1965  Act 
because  the  labor  certification 
provision — section  212(a)(14)  of  the 
INA — was  amended  to  make  it  an 
affirmative  requirement.  AHens, 
including  nonpreference  immigrants, 
who  were  subject  to  the  labor 
certification  requirement  were 
excludable  unless  the  Secretary  of  Labor 
certified  that  they  were  admissible.  The 
system  established  to  implement  this 
change  in  the  law  provided  that  an  alien 
could  not  be  registered  as  a 
nonpreference  immigrant  unless  he  or 
she  had  obtained  a  labor  certification  or 
had  established  that  he  or  she  was  not 
required  to  obtain  a  labor  certification 
pursuant  to  Departmental  regulations  on 
this  subject. 

Section  314  of  Public  Law  99-603 — 
and,  therefore,  section  132  of  Public  Law 
101-649  also — had  its  origins  in  this 
system  and  its  operational  effects  upon 
rates  of  immigration  to  the  United  States 
from  certain  countries,  especially 
Ireland.  By  1967  complaints  arose  that 
the  new  requirements  effectively 
prevented  immigration  from  Ireland 
since  natives  of  Ireland  had  neither  the 
close  family  relationships  required  to 
qualify  for  immigration  as  relatives  nor 
the  professional  or  occupational  skills 
which  would  allow  them  to  obtain  labor 
certification  and  immigrate  as  workers. 

Several  bills  were  introduced  between 
1967  and  1973  which  would  have  re- 
established the  old  "national  origins" 
quota  system  for  Ireland  and  other 
Western  European  countries  using 
mathematical  formulae  to  determine  the 
size  of  each  quota  and  would  have 
exempted  competitors  for  visas  under 
those  quotas  from  the  requirements  of 
section  212(a)(14).  None  of  those  bills 
was  enacted  and  from  1973  until  about 
1984  or  1985  the  issue  was  quiescent.  At 
that  time,  it  again  became  an  active 
issue  and  the  result  was  the  inclusion  of 
section  314  in  Public  Law  99-603,  the 
Immigration  Reform  and  Control  Act  of 
1986. 

As  the  Department  pointed  out  in 
some  detail  in  its  discussions  of  the 
regulations  implementing  section  314 
(the  NP-5  program) — published  at  52  FR 
1447  (January  13. 1987)  and  52  FR  17944 
(May  13, 1987) — the  Congress  effectively 
resurrected  for  competitors  under  that 
program  the  old  pre-1965  nonpreference 
registration  system.  As  the  Department 
explained  at  that  time,  under  that 
system  the  alien's  nonpreference 


priority  date  was  established  by  the 
receipt  as  a  consular  office  of  the  alien's 
communication  expressing  a  desire  to 
immigrate  to  the  United  States.  During 
that  period  consular  offices  had  a  desk- 
top machine  for  date-stamping  incoming 
mail  which  stamped  not  only  the  month, 
day,  and  year  of  receipt  but  also  the 
hour  and  minute  in  Greenwich  Mean 
Time  (GMT).  Including  the  hour  and 
minute  permitted  the  establishment  of 
the  chronological  order  of  nonpreference 
applicants  by  hour  and  minute  as  well 
as  by  month,  day,  and  year,  to  the 
extent  that  such  a  detailed  ordering 
might  be  operationally  necessary  for 
immigrant  visa  quota  number  allocation 
purposes  at  any  given  time. 

By  using  the  phrase  "strictly  in  the 
chronological  order  in  which  they 
qualify  *  *  *"  in  section  314(b)(2)  of 
Public  Law  99-603  and  the  phrase  "in 
the  chronological  order  in  which  aliens 
apply  for  each  fiscal  year"  in  section 
132(c)  of  Public  Law  101-649,  the 
Congress,  as  the  Department  sees  it, 
clearly  mandated  a  chronological  order 
of  processing  modeled  on  the  old  pre- 
1965  nonpreference  registration  system. 
In  this  connection,  it  should  be  noted 
that  one  of  the  commenters  on  the  NP-5 
regulations  urged  that  the  Department 
select  the  NP-5  applicants  by  means  of 
a  drawing  from  among  the  applications 
received.  The  Department  pointed  out  at 
that  time  (52  FR  17947,  left-hand  column) 
that  it  had  considered  that  possibility 
and  found  the  procedure  established  in 
the  regulations  more  consistent  with  the 
requirements  of  section  314(b)(2). 

Finally,  it  appears  to  the  Department 
that  the  Congress  must  necessarily  have 
considered  and  rejected  possibility  of 
establishing  a  selection  at  random  under 
section  132.  Section  3  of  Public  Law  lOO- 
658  established  the  so-called  "OP-1" 
program — also  informally  referred  to  as 
the  Berman  diversity  program.  Section 
3(b)  explicitly  required  that  applicants 
be  processed  "strictly  in  a  random 
order  *  *  *."  Thus,  when  formulating 
Public  Law  101-649  the  Congress  had 
before  it  two  predecessor  provisions — 
section  314  of  Public  Law  99-603  with  its 
chronological  order  requirement  and 
section  3  of  Public  Law  100-658  with  its 
random  order  requirement. 

As  mentioned  above,  the  Congress 
repeated  the  chronological  order 
requirement  in  section  132.  In  addition, 
the  Congress  established  in  section  131 
a  permanent  diversity  provision  which 
takes  effect  in  the  fiscal  year  following 
the  last  fiscal  year  of  this  program.  This 
provision  becomes  section  203(c)  of  the 
INA.  SecUon  203(e)(2)  of  the  INA 
exphcitly  requires  that  visas  under 
section  203(c)  be  made  available 


"strictly  in  a  random  order  established 
by  the  Secretary  of  State  *  *  *." 

For  all  of  the  foregoing  reasons,  the 
Department  cannot  accept  the 
commenters  proposal  that  there  be  some 
form  of  random  selection  of  the 
applicants  under  this  program.  That 
said,  however,  the  Department  also 
believes  that  imposing  the  chronological 
order  requirement  was  improvident.  The 
old  pre-1965  nonpreference  registration 
system  originated  in  the  19208  under  the 
provisions  of  the  Immigration  Act  of 
1924  and  was  carried  forward  under  the 
original  1952  version  of  the  INA  not  to 
disappear  until  1965,  as  previously 
mentioned.  The  system  was  an  ongoing 
one  for  roughly  forty  years. 
Registrations  once  made  were  valid 
indefinitely  unless  the  alien  took,  or 
failed  to  take,  certain  actions.  Thus, 
there  never  occurred  the  kind  of  land- 
rush  stampede  for  registration  that  the 
chronological  order  requirement  under 
the  NP-5  program  created  and  which 
will  in  all  likelihood  recur  under  this 
program — not  once,  but  three  times.  The 
Department  finds  it  disturbing  that  such 
a  deplorable  situation  should  arise  and 
that  it  is  powerless  to  prevent  it. 

Multiple  Applications 

Fourteen  commenters  opposed  the 
Department's  failure  to  impose  a 
restriction  of  one  application  per  alien  in 
its  proposed  regulations.  Their 
arguments  included  the  following — (1) 
allowing  multiple  applications  favors 
wealthier  applicants  who  can  afford  to 
expend  larger  sums  on  preparing  and 
sending  multiple  applications  or  on 
hiring  an  attorney  or  other 
representative  to  do  so  for  them:  (2) 
allowing  multiple  applications  makes 
potential  applicants  vulnerable  to 
unscrupulous  individuals  who  charge 
excessive  fees;  (3)  allowing  multiple 
applications  increases  the 
administrative  burden  on  the 
Department;  (4)  allowing  multiple 
applications  is  burdensome  to  the 
employers  who  will  have  to  complete 
multiple  copies  of  the  offer  of 
employment;  and  (5)  allowing  multiple 
applications  is  ecologically  unsound  as 
it  will  result  in  a  vastly  increased 
volume  of  waste  paper. 

The  Department  studied  this  question 
very  carefully  before  proposing  to  allow 
multiple  applications  in  its  notice  of 
proposed  rulemaking.  There  were  two 
primary  issues  to  be  resolved,  as  the 
Department  saw  it.  The  first  was 
whether  there  was  a  defensible 
argument  in  support  of  a  limitation  on 
the  number  of  applications  per  alien  in 
the  absence  of  any  statutory  basis  for 
such  a  limitation.  The  second  was 
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whether  such  a  iirait^tion  was 
compatible  with  the  bhronologicai  order 
of  processing  requiroment 

The  history  of  thisissue  goes  back  to 
early  1967  and  the  implementation  of  the 
original  NP-5  prograhi.  As  was  pointed 
out  in  the  SUPPLEMEaTARY  MPORMATION 
with  the  proposed  n^e.  no  limitation  on 


tions  was  imposed 
'am.  This  fact. 


IMI 


the  number  of  appli 
under  the  NP-5  pro;^ 
together  with  the  frantic  nature  of  the 
application  period  aAd  the  rather 
unseemly  spectacle  of  thousands  of 
applicants  and  their  representatives 
going  through  bizarr^  gyrations  in  an 
effort  to  guarantee  that  their 
applications  were  processed  early 
enough  to  qualify  did  not  escape  the 
attention  of  the  Con^ss.  As  a  result, 
section  3  of  Public  L^  100-658.  which 
established  the  OP-l|"Berman 
Diversity"  program  vas  substantially 
different  Section  3  ii  iposed  an  express 
limit  of  one  application  per  alien  and 
disqualified  any  ahei  who  submitted 
more  than  one.  in  addition,  that  section 
required  that  the  selection  be  in  a 
random  order  rather  than  chronological. 
This  change  was  clearly  in  reaction  to 
the  spectacle  which  ttie  NP-5  procedure 
had  created.  Subseqi  ently,  at  a  hearing 
held  in  early  1990  by  the  House 
Judiciary  Subcommit  iee  on  Immigration 
a  Department  witnes^  was  asked  by  a 
Subcommittee  member  which  of  the  two 
systems — the  NP-5  sl'stem  or  the  OP-1 
system — the  Departn  lent  found 
preferable.  The  Depa  rtment  witness 
expressed  a  preferenpe  for  the  OP-1 
system.  See,  in  this  cprmection. 
Hearings  Before  the  Subcommittee  on 
Immigration,  Refugees,  and 
International  Law.  Okie  Hundred  and 
First  Congress.  Secotid  Session,  on  S. 
358.  H.R.  672.  H.R.  2^8,  and  H.R.  2646, 
Immigration  Act  of  t 
1990,  Serial  No.  21  (i 

In  light  of  that  bad 
examination  of  secti 
becomes  even  more 
otherwise  might  be  tl 
131— the  permanent  i  liversity  provision 
which  takes  effect  in  fiscal  year  1995 
following  expiration  pf  section  132,  the 
transitional  diversityj program — 
explicitly  requires  se  ection  in  a  random 
manner  and  explicitly  imposes  a  limit  of 
one  application  per  aien  with  the  same 
provision  for  disqualification  as  was 
contained  in  section  fi  of  Public  Law 
101-658.  Section  132  xintains  neither 
provision.  On  this  ba  sis,  the  Department 
has  concluded,  for  b«  tter  or  foe  worse, 
that  it  has  no  altema|live  but  to  allow 
multiple  applications!  ^"der  this 
program. 

In    ddition,  the  De  jartment  finds 
puzzling  the  objectio  \  that  allowing 


February  21, 
irt  2),  at  page  63. 
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multiple  applications  favors  wealthier 
af^licants  over  poorer  ones.  There  is 
perhaps  a  point  at  %vhich  this  could 
become  true.  Nevertheless,  the 
Department  estimates  the  cost  to  an 
applicant  in  the  United  States  of 
submitting  100  applications  at  about 
$60 — $29  for  postage;  $30  in 
photocopying  costs  and  $2  or  $3  for  the 
necessary  envelopes.  Considering  that 
the  fee  for  filing  a  petition  for  immediate 
relative  or  preference  status  is  $75,  the 
fee  for  the  processing  and  issuance  of  an 
immigrant  visa  is  $150,  and  the  fee  for 
filing  an  application  for  adjustment  of 
status  is  $120.  the  Department  cannot 
entirely  understand  this  objection. 

The  objection  that  allowing  multiple 
applications  favors  aliens  in  the  U.S. 
over  aliens  abroad  is  equally  puzzling 
since  an  alien  abroad  could  just  as 
easily  mail  a  large  number  of 
applications  as  could  an  alien  here. 

A  more  troubling  aspect  of  this 
situation  is  the  objection  that  allowing 
multiple  applications  enables 
unscrupulous  individuals  to  prey  upon 
imsuspecting  aliens,  charging  them 
exorbitant  fees  and  luring  them  into 
paying  such  fees  by  intimations  that 
they  somehow  can  assure  success.  The 
Department  agrees  with  the  commenters 
on  this  issue  up  to  a  point,  but  not 
entirely.  It  is  the'  Department's 
perception  that  this  results  more  from 
the  inherent  nature  of  the  program  than 
from  the  precise  details  of  its  operation, 
and  it  is  Uiis  perception  which  is  so 
troubling. 

The  very  existence  of  a  program, 
success  in  which  is  based  upon  the 
uncertainties  of  the  postal  system  rather 
than  upon  a  substantive  consideration 
of  the  alien's  quahfications  as  a  worker, 
refugee,  or  relative,  inherently  creates 
this  situation.  With  respect  to  the 
multiple  application  aspect  of  the 
program,  the  Department  believes  that 
limiting  aliens  to  a  single  appHcation 
could  actually  increase  the  ability  of 
unscrupulous  individuals  to  prey  upon 
them.  Given  the  dironological  order 
requirement,  a  limitation  to  one 
application  per  alien  could  dramatically 
increase  the  force  of  representations 
that  the  individual  can  guarantee 
success.  If  the  applicant  knows  that  he 
or  she  can  send  only  one  application,  he 
or  she  is  far  more  likely  to  feel  attracted 
by  overt  or  implied  guarantees  of 
success  than  otherwise. 

With  respect  to  the  burden  upon  the 
Department,  the  commenters  are  correct 
that  the  Department  found  the  OP-1 
system  less  burdensome  than  the  NP-5 
system.  The  NP-5  system  is,  however, 
administrable,  as  was  shown  by  the  fact 


that  the  Department  managed  to  make 
the  original  NP-5  program  work. 

Firm  Commitment  for  Employment 

By  far  the  largest  mmtber  of  comments 
concerned  the  offer  of  employment 
requirement  A  number  of  commenters 
had  objections;  many  had  questions 
relating  to  the  specifics  of  the 
requirement  The  Department  will  first 
discuss  the  objections  and  then  address 
the  questions. 

Eight  comments  opposed  the  proposal 
to  require  submission  of  the  offer  of 
employment  with  the  registration 
application.  After  careful  consideration 
of  the  objections  raised,  the  Department 
has  concluded  that  the  ofi^er  of 
employment  should  not  be  required  as  a 
part  of  the  initial  application  for 
registration  and  is  amending  §  43.13(c) 
to  delete  the  requirement  that  the 
application  for  registration  include  an 
offer  of  employment. 

The  firm  commitment  for  employment 
will  be  required  only  of  those  applicants 
selected  for  further  processing  and  will 
be  required  to  be  presented  only  at  die 
time  of  the  applicant's  formal  interview 
for  visa  issuance  (or  refusal).  A  new 
§  43.17  is  being  added  to  provide  that  an 
applicant  selected  for  further  processing 
under  the  AA-1  program  will  be  deemed 
to  be  ineligible  under  section  212(a)(4)  of 
the  INA — the  public  charge  exclusion — if 
he  or  she  does  not  precent  a  firm 
commitment  for  employment,  as  defined 
in  the  regulations,  at  the  time  of  final 
action  on  his  or  her  AA-1  immigrant  visa 
application. 

"The  objections  raised  to  the  proposal 
to  require  the  offer  of  employment  at  the 
time  of  registration  were  of  several 
kinds.  One  comraenter  asserted  that  this 
requirement  was  inconsistent  with  the 
statute  itself.  This  oommenter 
acknowledged  that  the  statutory  text 
does  not  address  the  question,  but 
directed  the  Department's  attention  to 
the  Ck)nference  Report — House  Report 
101-955— which  states  (at  p.  122)  that 
"(i)n  order  to  apply  for  a  visa,  a  firm 
offer  of  employment  by  a  U.S.  employer 
must  accompany  the  application."  This 
commenter  took  this  statement  to  be 
dispositive  of  the  issue.  The  Department 
does  not  agree  that  this  statement 
standing  alone,  is  dispositive,  but  does 
agree,  upon  further  review  of  the 
legislative  history,  that  the  statute  can 
be  interpreted  either  way. 

Other  commenters  objected  to  this 
proposal  on  other  grounds — that  it 
would  unfairly  benefit  aliens  in  the 
United  States,  that  it  would  burden 
employers  unduly,  and  that  it  would 
encourage  the  fabrication  of  fraudulent 
employment  offers.  Taking  these 
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concerns  into  consideration  and  upon 
further  review,  the  Department  has 
made  the  change  described  above. 

One  commenter  strongly  opposed  the 
Department's  proposed  defmition  of  a 
"firm  commitment  for  employment  for  at 
least  one  year  (beginning  on  the  date  of 
admission  for  permanent  residence)." 
This  commenter  Insisted  that  the 
proposed  definition  "eviscerated"  the 
requirement  by  treating  any  offer  of 
employment  that  was  not  by  its  express 
terms,  limited  to  a  period  of  less  than 
one  year  as  meeting  this  requirement. 
The  commenter  dismissed  the 
Department's  assertion  that 
commitments  as  to  the  length  of 
employment  are  not  part  of  normal 
hiring  practices  in  this  country  and  cited 
academia  as  an  example.  It  appears  to 
be  true  that  faculty  members  at 
institutions  of  higher  learning  generally 
are  either  in  tenured  positions  or  have 
contracts  of  employment  for  fixed  terms, 
not  infrequently  one  year.  The 
Department's  understanding,  however, 
is  that  this  tends  to  be  an  exception 
rather  than  a  mle.  It  is  also  the 
Pepartment's  understanding  that  there 
have  been  coort  decisions  in  which  an 
employment  agreement  has  been  held  to 
be  an  implied  contract  even  though  it 
did  not  appear  on  its  face  to  constitute  a 
contract  of  employment.  The 
Department  understands  unofficially 
that  fewer  than  ten  percent  of 
employees  in  the  United  States  o\'erall 
are  employed  pursuant  to  contracts  of 
employment  guaranteeing  a  fixed  length 
of  employment 

The  commenter  contends  that  the 
Congress  clearly  intended  such  a 
guarantee  and  insists  that  the 
Department  give  effect  thereto.  The 
Department  believes  that  the  Congress 
intended  no  such  thing.  Definitionally,  a 
"commitment"  and  a  "guarantee"  are 
two  different  things.  In  addition,  an 
examination  of  the  House  Judiciary 
Committee's  comments  (in  House  Report 
101-723  at  pp.  75-6)  on  this  subject  is 
enlightening.  As  previously  mentioned, 
section  201  would  have  authorized 
adjustment  of  status  for  natives  of 
qualifying  countries  who  had  been  in  the 
United  States  illegally  since  prior  to 
January  1, 1990,  and  would  have  granted 
them  permanent  residence  conditionally, 
with  a  requirement  that  they  quaUfy  for 
removal  of  the  condition  after  one  year. 
In  discussing  the  "firm  commitment" 
requirement  of  section  201  of  1-LR.  4300 
(the  provision  from  which  section  132 
evolved)  the  Committee  stated  "(tjhe 
documentation  that  must  be  submitted 
to  support  the  job  commitment  should 
be  a  letter  &om  a  bona  fide  employer 
communicating  a  willingness  to  hire  the 


alien."  Also,  the  Report  continues  by 
saying  that  "the  Committee  believes  that 
the  conaitional  resident  need  only 
demonstrate  that  he  or  she  has  been 
self-sustaining  over  the  one-year  period 
in  order  for  the  conditional  status  to  be 
removed." 

The  Department  finds  in  these 
statements  very  strong  support  for  the 
proposition  that  the  Congress  did  not 
intend  to  impose  a  higher  standard  on 
offers  of  employment  under  section  132 
than  upon  offers  of  employment  used  in 
the  immigration  process  generally. 
Documentation  consisting  of  a  letter 
communicating  the  employer's 
willingness  to  hire  the  alien  falls 
substantively  short  of  a  guarantee  to 
retain  the  employee  for  a  specified  time 
period — one  year  or  any  other.  A 
statement  that  removal  of  the  condition 
upon  permanent  residence  would 
require  only  a  showing  that  the  alien 
had  been  self-sustaining  during  the  one- 
year  period  cannot  be  said  to  reflect  any 
intent  that  the  alien  remain  with  any 
particular  employer  during  the  period. 

In  summary,  the  Department  believes 
that  its  proposed  definition  of  the  phrase 
"firm  commitment  for  employment  in  the 
United  States  for  a  period  of  at  least  1 
year  *  *  *"  is  a  fair  one,  giving 
appropriate  effect  to  tfie  intent  of  the 
Congress  in  including  that  phrase  in  the 
statute. 

In  addition  to  the  objections  discussed 
above,  the  Department  received  a  series 
of  comments  requesting  clarification  of 
the  details  of  the  offer  of  employment 
requirement  The  Department  will  now 
address  these  questions — 

(1)  Can  a  self-employed  alien  meet  the 
requirement  by  presenting  evidence  of 
self-employment?  The  Department  is  of 
the  opinion  that  evidence  of  existing 
self-employment  will  meet  the 
requirement.  Evidence  of  an  intention  to 
enter  into  self-employment  in  the  future, 
even  in  the  immediate  future,  will  not 
qualify. 

(2)  Must  the  employment  be  full-time? 
It  is  the  Department's  opinion  that  the 
employment  must  be  full-time 
employment  In  this  connection,  the 
Department  notes  the  statement  in 
House  Report  101^23  at  p.  75  that  "two 
part-time  positions  can  be  construed  as 
full-time  employment  provided  the  alien 
submits  letters  from  each  employer  to 
support  the  job  commitment."  This 
statement  leads  the  Department  to 
conclude  that  the  Congress  intended 
that  competitors  present  evidence  of 
full-time  employment  rather  than  part- 
time  employment 

(3)  Could  an  alien  meet  the 
requirement  by  presenting  evidence  of 
two  or  more  part-time  jobs  which,  taken 


together,  constitute  full-time 
employment?  It  is  the  opinion  of  the 
Department  that  two  or  more  part-time 
jobs  will  meet  the  requirement  if,  taken 
together,  they  constitute  full-time 
employment  In  this  connection,  the 
Department  refers  to  the  statement  from 
House  Report  101-723,  quoted  in  the 
answer  to  question  #2  above.  In 
addition,  the  Department  does  not 
believe  ttiat  there  is  a  reason  to  limit 
such  cases  to  those  in  which  the  alien 
has  only  two  part-time  jobs.  While  cases 
in  which  the  alien  has  more  than  two 
part-time  jobs  may  be  rare,  there 
appears  to  be  no  reason  to  exclude  them 
from  competition. 

(4)  Are  there  any  restrictions  on  who 
may  make  an  offer  of  employment  to  an 
alien  for  this  purpose.  The  statute 
requires  only  that  the  employment  be  in 
the  United  States.  It  imposes  no  other 
requirements  relative  to  the  employer. 
Thus,  any  employment  will  meet  the 
requirement  provided  the  actual  place 
of  work  will  be  physically  in  the  United 
States.  The  employer  could  be  any  type 
of  business  or  commercial 
establishment  an  institution  of  higher 
learning  or  any  other  non-profit 
organization,  a  private  citizen,  a 
governmental  or  quasi-governmental 
entity  or  an  international  organization. 

(5)  How  much  detail  must  be  included 
in  the  offer  of  employment  including 
salary,  nature  of  job  duties,  etc.?  The 
Department  beUeves  that  setting  too 
many  requirements  in  this  respect  will 
unduly  complicate  the  process  and  give 
rise  to  needless  pursuit  of  technicahties. 
In  general  the  job  offer  must  include 
enough  detail  to  permit  the  reader  to 
conclude  that  the  offer  is  made  in  good 
faith,  that  the  job  offered  actually  exists, 
that  it  is  an  on-going  job  which  is  not 
time-limited  by  its  nature.  In  addition, 
where  the  ahen  presents  only  one  offer 
of  employment  it  must  be  clear  that  the 
job  offered  is  a  full-time  one. 

Inquiries  Concerning  Registration 

Two  commenters  objected  to  a 
statement  in  the  Supplementary 
Information  that  as  was  the  case  with 
the  NP-S  and  OP-1  programs,  the  Visa 
Office  of  the  Department  will  not 
entertain  inquiries  about  possible 
registration.  The  Department  would  like 
to  be  able  to  respond  to  such  requests, 
but  simply  has  not  the  wherewithal  to 
do  so.  Given  the  severe  resource 
constraints  under  which  the  Department 
of  State  is  operating  and  given  the  effect 
of  those  constraints  upon  the  Visa 
Office,  a  stated  policy  of  responding  to 
such  requests  would  simply  overwhelm 
both  the  telephone  inquiries  and  written 
inquiries  staffs  of  the  Vitfa  Office.  The 
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risk  of  not  being  able  to  respond 
adequately  to  AA-a  related  inquiries — 
and  the  consequent  impact  on  normal 
public-liaison  operations — is  simply  too 
great  to  be  incurred.  The  Department 
can  only  regret  its  Inability  to 
accommodate  the  ( ommenters'  request. 

Form  of  Mailing  of  Applications  for 
Registration 


Several  commen 
the  Department  wi 


ers  complained  that 
1  not  accept  mail 


about  methods  of 
consideration  was 
applicants  to  sub 
to  posts  abroad,  ei 
person.  Almost  i 
apparent  that  syst 
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security  and  crow 


IMI 


submitted  by  methods  requiring  a  signed 
receipt  from  the  re(  ipient.  Their 
comments  were  ba  led  on  the  fact  that  it 
seemed  unfair  to  pi  ovide  for  processing 
in  chronological  order  of  receipt  without 
allowing  applicants  to  assure 
themselves  of  timely  receipt  by  means 
of  special  handlinamail.  Another 
commenter  questioned  whether 
applications  might  be  sent  in  volume  at 
a  bulk  mail  rate.     I 

The  Department  wishes  to  explain 
what  is  intended  by  its  restriction  on 
methods  of  submisBion  of  applications. 
First,  when  the  NP+S  program  was  thrust 
upon  the  Departme)nt  unexpectedly  in 
late  1986.  a  decisioh  had  to  be  made 

bmission.  Initially, 
iven  to  permitting 
t  their  applications 
er  by  mail  or  in 
ediately,  it  became 
had  the  potential 
blems  of  physical 
control,  at  least  at 
some  posts  abroad^  and  that  idea  was 
quickly  discarded  As  unworkable. 

It  was  then  decic  ed  that  submission  of 
applications  woulc  be  permitted  by  mail 
only,  rather  than  ir  person  anywhere. 
That  decision  havifig  been  made,  it  then 
remained  to  decida  where  the 
applications  shoula  be  submitted — to  a 
single  location,  to  individual  posts 
abroad,  to  regional  locations. 
Ultimately,  it  was  decided  that  all 
applications  should  be  submitted  to  a 
single  location.  At  that  point, 
discussions  with  tne  U.S.  Postal  Service 
began. 

Those  discussions  resulted  in  the 
establishment  of  a  {special  mailing 
address  with  a  unit]ue  Zip  Code  for  this 
purpose.  Then  the  ftuestion  of 
chronological  handling  came  up.  In  this 
connection,  there  were  at  that  time 
questions  about  various  methods  of 
delivery.  It  became  apparent  that 
allowing  for  various  methods  of  delivery 
would  interfere  wi  h  the  effort  to 
preserve  chronoloj  ical  processing  to  the 
extent  operational  y  possible.  Only  a 
single  delivery  system  would  make  it 
possible  to  mainta  n  any  sort  of 
chronological  orde  r.  Thus,  the 
Department  decide  d  that  applications 
delivered  other  ths  n  by  regular  mail 


would  not  be  given  consideration  rather 
than  try  to  create  a  system  for 
integrating  them  into  the  chronological 
processing  system,  which  would  have 
been  both  complex  and  time-consuming. 

Consideration  of  this  issue  warrants 
further  comment  on  the  issue  of 
chronological  processing  and  certain 
comments  received  about  it.  One 
commenter  opined  that  it  was  not 
accurate  to  insist  that  the  processing 
would  be  purely  chronological  since 
elements  of  chance  could  affect  the 
order  in  which  the  mail  is  processed  and 
delivered  to  representatives  of  the 
Department. 

In  a  sense,  the  commenter  is  correct, 
for  chance  can  always  play  its  role  in 
events.  A  mail  sorting  clerk  can 
suddenly  become  ill  and  fail  to  report 
for  work  on  a  critical  day,  thus  affecting 
the  facility's  ability  to  sort  mail.  A  mail 
truck  on  its  way  to  the  facility  from  a 
local  airport  can  break  down,  be 
delayed  by  traffic  or  even  be  involved  in 
a  traffic  accident,  thereby  delaying  the 
arrival  of  mail  sacks  at  the  facility  by 
hours  and  thus  changing  entirely  the 
chronological  order  in  which 
applications  in  those  mail  sacks  are 
processed  at  the  facility.  An  airplane 
due  to  depart  from  a  foreign  country  at  a 
certain  time  carrying  mail  containing 
applications  for  diis  program  could  be 
delayed  by  mechanical  problems, 
weather  conditions,  or  for  other  reasons, 
producing  the  same  result.  Recently,  for 
example,  air  controllers  in  France  have 
engaged  in  sudden  one-day  work 
stoppages,  disrupting  air  traffic  for  that 
day  throughout  Western  Europe. 
Another  such  work  stoppage  on  a 
critical  day  could  have  a  profound  effect 
upon  the  chronological  order  of 
applications  from  Western  Europe 
generally. 

While  chance  events  such  as  are 
described  above  can  occur  and  can,  as 
mentioned,  profoundly  affect  certain 
individuals  whose  applications  may  be 
delayed  by  them,  the  Department  sees 
this  as  unavoidable.  When  chronological 
order  is  clearly  mandated  by  statute,  as 
is  the  case  here,  the  possibility  of 
chance  affecting  the  chronological 
listing  of  any  individual  application  is 
inherent  in  the  system. 

Another  commenter  on  the 
chronological  system  made  a  comment 
which  the  Department  finds  very 
disturbing.  The  commenter  disclaimed 
any  intention  of  implying  that  USPS 
employees  would  engage  in 
improprieties  in  the  handling  of  mail 
destined  to  the  designated  address  but 
asserted  that  a  belief  might  arise  that 
improprieties  had  occurred.  The 
commenter  therefore  urged  that  the 
Department,  in  conjunction  with  USPS. 


develop  regulations  for  the  manner  in 
which  USPS  employees  handle  and  sort 
mail  destined  for  the  designated  AA-1 
program  postal  address. 

The  Department's  position  is  that,  as  a 
matter  of  law.  USPS,  like  other 
government  entities,  is  entitled  to  a 
presumption  of  regularity  in  its  conduct 
of  its  official  business.  Moreover,  the 
Department  does  not  consider  it 
appropriate  to  create  regulations  for  the 
handling  of  mail  within  the  USPS 
system.  USPS  has  established 
procedures  for  this  purpose.  The 
Department  presumes  that  it  will  follow 
them  in  good  faith  in  this  instance  as  it 
presumptively  does  in  all  cases 

Mailing  Address 

Several  commenters  asked  about  the 
mailing  address.  Specifically,  the 
commenters  asked  whether  the  address 
of  an  alien's  attorney  or  other 
representative  could  be  used  and 
requested  that  this  matter  be  made 
explicit.  The  Department  wishes  to 
make  it  clear  that  the  only  reason  for 
requiring  that  an  applicant  include  a 
current  mailing  address  is  to  ensure  that 
notifications  of  selection  will  reach 
those  selected.  The  applicant  can 
provide  any  mailing  address  he  or  she 
might  wish.  It  is  of  no  coricem  to  the 
Department  whether  that  address  is  the 
applicant's  residence,  a  post  office  box. 
the  address  of  a  friend  or  relative,  the 
address  of  the  applicant's  attorney  or 
other  representative.  The  Department's 
only  concern  is  that  the  address  be  one 
at  which  the  applicant  can  have  an 
assurance  of  receiving  mail  addressed  to 
him  or  her.  The  only  further  comment 
the  Department  believes  it  necessary  to 
make  is  that  each  applicant  should  be 
confident  that  mail  directed  to  the 
address  provided  will  actually  come  into 
his  or  her  possession  on  a  timely  basis. 

Foreign  State  Chargeability 

Several  commenters  asked  that  the 
Department  elaborate  further  on  the 
question  of  foreign  state  chargeability  as 
it  relates  to  entitlement  to  compete  for 
consideration  in  the  AA-1  program.  The 
Department  is  willing  to  do  so  and  will 
discuss  the  matter  below.  The 
Department  warns  the  public,  however, 
that  the  subject  is  a  complex  one  and 
that  the  discussion  below  may  be 
confusing  in  spite  of  efforts  to  make  it  as 
simple  as  possible. 

Sections  202  (a)  and  (b)  of  the  INA 
provide  the  basis  for  the  concept  of 
foreign  state  chargeability  by 
establishing  a  limit  on  the  number  of 
visas  that  may  be  made  available  to 
natives  of  any  foreign  state  or 
dependent  area  under  the  overall 
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numerical  limitations  and  by  defining 
foreign  state  as  an  "independent 
country,  self-governing  dominion, 
mandated  territory,  and  territory  under 
the  international  trusteeship  system  of 
the  United  Nations,  except  the  United 
States  and  its  outlying  possessions." 
Section  202(b)  also  provides  that  "all 
other  inhabited  lands  shall  be  attributed 
to  a  foreign  state  specified  by  the 
Secretary  of  State."  Section  202(c) 
completes  the  rules  of  foreign  state 
chargeability  by  providing  that  an  alien 
"bom  in  a  colony  or  other  component  or 
dependent  area  of  a  foreign  state  shall 
be  chargeable  for  the  purpose  of  the 
limitation  set  forth  in  subsection  (a),  to 
the  foreign  state." 

The  INA  does  not  define  the  word 
"native"  but  the  Department  has 
interpreted  it  to  mean  "bom  in"  since 
the  enactment  of  the  INA  in  1952.  The 
word  "native"  in  the  INA  replaced  an 
explicit  definition  contained  in  section 
11  of  the  Immigration  Act  of  1924.  In  this 
connection,  both  House  Report  1365  of 
2/14/52  (at  p.  38)  and  Senate  Report 
1137  of  1/29/52  (at  p.  15)  contain 
identical  statements  on  this  subject,  as 
follows — "The  method  for  determining 
the  appropriate  quota  to  which  an  alien 
is  to  be  charged  is  set  forth  in  section 
202:  and,  as  in  existing  law,  the  place  of 
birth  is  the  determining  factor  with 
certain  well-defined  exceptions  *  *  *." 
Thus,  the  primary  rule  is  that  foreign 
state  chargeability  is  determined  by 
place  of  birth. 

Before  discussing  the  exceptions  to 
the  primary  rule,  the  Department  wishes 
to  discuss  the  question  of  territorial 
jurisdiction  over  a  particular  place  of 
birth.  The  international  status  of  pieces 
of  territory  may  change  from  time  to 
time,  as  a  result  of  wars,  revolutions, 
international  agreements  or  other 
political  events.  Many  such  changes 
were  the  result  of  both  World  War  I  and 
World  II.  Thus,  for  example,  an 
individual  bom  in  Prague  in  1914  was 
bom  in  %vhat  was  then  the  Austro- 
Hungarian  Empire.  The  Empire  ceased 
to  exist  in  1918-19  and  from  its  territory 
were  formed  a  number  of  countries, 
inclnding  Czechoslovakia.  The  United 
States  recognized,  and  continues  to 
recognize.  Czechoslovakia  as  an 
independent  country.  Thus,  if  the 
individual  in  queation  here — bom  in 
Prague  in  1914 — wert  an  applicant  for 
an  immigrant  visa  today,  hie  or  she 
would  be  chargeable  for  immigration 
purposes  to  Czechoslovakia.  The  fact 
that  his  or  her  place  of  birth  was  in  the 
Austro-Hungarian  Empire  at  the  time  of 
birth  would  be  absolutely  irrelevant  for 
this  purpose. 


The  example  given  above  illustrates 
the  general  rule  which  has  always  been 
applied  in  the  administration  of  the  rules 
of  foreign  state  chargeability — the 
foreign  state  to  which  an  intending 
immigrant  is  chargeable  for  immigration 
purposes  is  that  foreign  state  which  the 
United  States  has  recognized  de  jure  as 
having  jurisdiction  over  the  place  of 
birth  as  of  the  time  of  the  application  for 
a  visa.  Several  specific  questions  on  this 
issue  were  subniitted  by  conunenters. 
One  had  to  do  with  potential  applicants 
for  the  AA-1  program  who  are  ethnic 
Poles  but  who  were  bom  in  territory 
transferred  from  Poland  to  the  U.S.SJL 
after  World  War  IL  The  question  was 
whether  such  applicants  are  entitled  to 
compete  in  the  AA-1  program — Poland 
being  a  qualifying  country;  the  USSR  not 
being  a  qualifying  country.  The  answer 
to  the  question  is  no.  Such  applicants 
are  not  entitled  to  compete,  since  the 
United  States  has  recognized  dej'ure 
that  transfer  of  territory.  For 
immigration  purposes,  such  aliens  are 
natives  of  the  U.S.S.R.  not  of  Poland  and 
are,  thus,  not  natives  of  a  qualifying 
country. 

A  second  question  related  to  this 
issue  had  to  do  with  the  status  of  the 
Channel  Islands  and  the  Isle  of  Man  as 
part  of  the  United  Kingdom  for  this 
purpose.  The  Department  wishes  to 
assure  the  commenter  that  the  Channel 
Islands  and  the  Isle  of  Man  are 
considered  for  immigration  purposes  to 
be  a  part  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland. 
Thus,  a  native  of  one  of  the  Channel 
Islands  or  of  the  Isle  of  Man  is  a  native 
of  a  qualifying  country  for  this  purpose. 

One  can  now  turn  to  the  exceptions  to 
the  "place  of  birth"  rule.  There  are  four 
such  exceptions — (1)  a  spouse  can  be 
charged  to  the  foreign  state  of  the  other 
spouse;  (2)  a  child  can  be  charged  to  the 
foreign  state  of  either  parent;  (3)  an  alien 
bom  in  a  foreign  state  in  which  neither 
parent  had  a  residence  at  that  time  of 
birth  may  be  chai^d  to  the  foreign  state 
of  either  parent  and  (4)  an  ahen  bom  in 
the  United  States  may  be  charged  to  the 
country  of  the  alien's  current  citizenship 
or,  if  the  alien  is  stateless,  to  the  country 
of  the  alien's  residence. 

The  first  two  exceptions  are  self- 
explanatory.  The  third  requires  some 
elaboration.  It  is  referred  to  informally 
as  the  "missionary"  clause.  As  this 
exception  has  been  interpreted,  it 
applies  not  only  when  the  birth  occurred 
during  a  short  temporary  visit  to  the 
country  of  birth  bat  also  when  the 
parents  were  in  the  country  of  birth  for  a 
longer  period  provided  they  were  there 
on  orders  of  a  foreign  principal 
Examples  of  situations  in  which  this 


exception  has  been  applied  includes  a 
child  bom  to  religions  missionaries  stnt 
by  their  church  organization  to  the 
country  in  which  the  child  was  bom. 
(Hence,  the  use  of  the  phrase 
"missionary  clause"  to  refer  to  this 
exception.)  Other  examples  might 
include  a  child  bora  in  a  country  while 
the  parents  were  stationed  there  on 
order  of  their  government  or  while  the 
parents  were  assigned  to  an  office  of  a 
foreign  corporation. 

The  fourth  exception  also  appears  to 
be  self-explanatory  except  that  the 
circumstances  in  which  an  individual 
bom  in  the  United  States  mi^t  not  be  a 
United  States  citizen  may  not  be  entirely 
clear.  There  are  two  such  circumstances. 
First,  a  child  bom  in  United  States  while 
the  parents  enjoyed  full  diplomatic 
immunity  as  foreign  diplomats  does  not 
acquire  U.S.  citizenship  because  of  birth 
here.  Second,  a  person  who  did  acquire 
U.S.  citizenship  by  birth  in  the  United 
States  may  lose  citizenship,  either  by 
voluntarily  renouncing  it  or  in  certain 
other  circumstances. 

The  Department  hopes  that  the 
foregoing  explanation  will  clarify  the 
question  of  foreign  state  chargeability  as 
it  relates  to  the  AA-1  program.  The 
proposed  definition  of  "native"  for  the 
purposes  of  this  program  allows  both 
aliens  bom  in  a  qualifying  country  and 
aliens  who  can  claim  altemate  foreign 
state  chargeability  to  a  qualifying 
country  to  compete.  This  same  rule  was 
applied  in  the  original  NP-5  program 
and  in  the  OP-1  program.  The  proposed 
regulatory  definition  was  intended  to 
emphasize  this  point  and  reduce  the 
number  of  inquiries  about  the  issue.  The 
Department  hopes  that  the  regulatory 
definition  and  the  explanation  given 
above  will  eliminate  any  lingering 
questions.  Two  final  points  bear 
emphasis — 

(1)  In  order  to  benefit  from  altemate 
foreign  state  chargeability  under  the 
AA-1  program,  the  basis  for  claiming 
altemate  foreign  state  chargeability 
must  exist  at  the  time  the  application  for 
registration  is  submitted.  A  marriage 
entered  into  after  the  application  period 
has  ended  to  a  native  of  a  qualifying 
country  will  not  cure  the  fact  that  at  the 
time  of  the  application  period  the  alien 
did  not  have  a  claim  to  altemate  foreign 
state  chargeability. 

(2)  An  applicant  who  claims 
entitlement  because  of  altemate  foreign 
state  chargeability  must  include  a 
statement  to  that  effect  on  the 
applicatioa  for  registration.  Without 
such  a  statement  the  employees 
processing  the  registration  applications 
will  have  no  way  of  knowing  that 
alternate  foreign  state  chargeability 
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One  commenter  a  sked  whether  status 


was  a  factor  in 


determining  entitlei  lent  to  compete 
under  the  AA-1  pro  ^am.  Specifically, 
the  commenter  askM  whether  an  alien 
granted  Temporary  Protected  States 
(TPS)  could  compet ;.  The  Department 
believes  it  clear  froi  n  the  statute  itself 
and  from  the  propo!  ed  regulations  that 


whether  or  not  an  a 


(1)  The  text  of  th( 
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of  jurisdiction,  both 


Department's  Press 


to  all  Congressiona 


ien  is  in  the  United 


States  and,  if  so,  wl  at  status,  if  any,  the 
alien  might  have  is  i  ibsolutely  irrelevant 
for  this  purpose.  If  t  le  alien  is  a  native 
of  a  qualifying  coun  try,  as  defined  in  the 
regulations,  the  alie  i  is  entitled  to 
compete. 

Advance  Notice  of  a  \ppIication  Period 
and  Publicity  Conci  rning  the  Program 

Several  comment  irs  urged  that  there 
be  at  least  six  week  s  between  the 
formal  announceme  it  of  the  application 
period  and  its  actua  1  commencement 
and  that  there  be  si;  jiificant  publicity  of 
the  details.  The  Dej:  artment  agrees  on 
both  counts.  The  De  partment  has 
scheduled  the  application  period  so  as 
to  leave  six  weeks  I  letween  the 
publication  of  this  f  nal  rule  and  the 
accompanying  publ  c  notice.  In  addition, 
the  Department  is  ti  iking  the  following 
steps  to  ensure  the  naximum  possible 
publicity,  both  with  n  the  United  States 
and  abroad — 


Public  Notice  is 
all  posts  abroad  by 


it  within  their  areas 
in  English  and  the 


local  language,  as  a  jpropriate. 

(2)  The  text  of  th«  notice  is  being  sent 
to  USIA  for  distribii  tion  through  its 
media  channels  abipad. 

(3)  The  text  of  th^  notice  is  being 
distributed  to  the  m  edia  through  the 


Office. 


(4)  Copies  of  the !  lotice  are  being  sent 


offices  in 


Washington  with  a  request  that  they  be 
communicated  to  tl:  e  district  offices  of 
the  members  for  di!  semination  in  the 
communities  servec  by  those  offices. 

(5)  The  substance  of  the  information  is 
being  included  in  tlie  recorded  message 
which  the  Visa  Office  has  prepared  for 
this  purpose.  The  r«  corded  message  can 
be  heard  by  calling  (202)  663-1600. 

(6]  Copies  of  the  >ublic  notice  are 
being  transmitted  t  i  publications  of 
general  circulation  which  specialize  in 
immigration  in  the  (  xpectation  that  they 
will  publish  the  not  ce. 

The  Department  lopes  that  these 
steps  will  suffice  ta  give  the  information 


adequate  dissemination,  both  within  the 
United  States  and  abroad. 

Country  of  Birth  on  Mailing  Envelope 

Several  commenters  objected  to  the 
requirement  that  applicants  indicate  the 
country  of  which  they  were  natives  on 
the  upper  left-hand  comer  of  the  mailing 
envelope.  The  commenters  did  not 
object  to  requiring  natives  of  Ireland  to 
do  so,  but  urged  that  other  applicants 
not  do  so.  The  Department  is  mystified 
that  so  simple  a  step  could  be  the 
subject  of  comment  one  way  or  another. 
As  explained  in  the  discussion  of  the 
proposed  rule,  the  only  reason  for 
establishing  this  requirement  is  to 
facilitate  processing  of  the  applications 
if  the  order  in  which  the  mail  is  received 
requires  opening  additional  envelopes  to 
create  a  list  of  natives  of  Ireland  large 
enough  to  ensure  that  the  40  percent 
minimum  allocation  of  visas  to  natives 
of  Ireland  is  achieved. 

It  appears  to  the  Department  that 
some  time  could  be  saved  in  finding 
sufficient  natives  of  Ireland  for 
registration  at  a  point  when  sufficient 
natives  of  other  countries  have  been 
registered  if  the  name  of  the  country 
were  on  the  outside  of  the  envelope. 
That  is  the  only  reason  for  including  this 
requirement  and  the  Department  does 
not  believe  that  there  is  any  substantive 
reason  to  abandon  it. 

Allocation  for  Natives  of  Ireland 

One  commenter  complained  that  the 
ellocation  of  at  least  40  percent  of  the 
available  visas  to  natives  of  Ireland  was 
unfair.  Whether  or  not  that  is  so  is  of  no 
consequence,  since  the  requirement  is 
statutory  and  is  not  one  which  the 
Department  could  modify  or  eliminate 
by  regulation. 

Notifications  of  Those  Registered 

Several  commenters  urged  that  the 
notification  letters  sent  to  those 
registered  (the  Packet  3  letters)  make 
clear  that  not  everyone  who  receives  a 
Packet  3  letter  will  receive  a  visa, 
because  more  than  40,000  aliens  will  be 
registered  and  notified,  as  explained  in 
the  discussion  of  the  proposed  rule.  The 
Department  will  see  to  it  that  this 
information  is  contained  in  a 
supplemental  statement  sent  with  the 
Packet  3  letter. 

List  of  Qualifying  Countries 

One  commenter  pointed  out  that  the 
Department  had  not  included  the  list  of 
qualifying  countries  in  the  proposed 
rule.  The  Department  apologizes  for  this 
oversight.  The  list  of  qualifying 
countries  is — 


Albania 

Iceland 

Algeria 

Indonesia 

Argentina 

Ireland 

Austria 

Italy 

Belgium 

Japan 

Bermuda 

Latvia 

Czechoslovakia 

Liechtenstein 

Deiunark 

Lithuania 

Estonia 

Luxembourg 

Finland 

Monaco 

France 

New  Caledonia 

Germany  (Federal 

Netherlands 

Republic  of) 

Norway 

Gibraltar 

Poland 

Great  Britain  and 

San  Marino 

Northern  Ireland 

Sweden 

Guadeloupe 

Switzerland 

Hungary 

TunUta 

In  this  connection,  the  Department 
will  address  one  comment  on  a  related 
subject.  One  commenter  asserted  that 
the  use  of  the  word  "country"  in  section 
132  as  opposed  to  the  words  "foreign 
state"  in  section  314  of  Public  Law  99- 
603  (the  NP-5  program)  represented  a 
substantive  change  pursuant  to  which 
Northern  Ireland  could,  and  should  be 
recognized  as  a  separate  entity  for 
purposes  of  the  AA-1  program.  The 
Department  finds  two  flaws  in  the 
commenter's  position.  First,  in  House 
Report  101-723  at  p.  77  the  Committee 
listed  the  qualifying  countries.  With  one 
exception,  it  is  the  list  printed  above. 
The  exception  is  that  the  provinces  that 
made  up  the  German  Democratic 
Republic  have  entered  and  been 
incorporated  into  the  Federal  Republic 
of  Germany.  Thus,  there  is  one 
Germany.  In  addition,  in  section  131  of 
Public  Law  101-649,  which  creates  in 
section  203(c)  a  new  permanent 
diversity  program  to  begin  in  fiscal  year 
1995  the  Congress  expressly  provided 
that  "(o)nly  for  purposes  of 
administering  the  diversity  program 
under  this  subsection.  Northern  Ireland 
shall  be  treated  as  a  separate  foreign 
state,  *  *  *"  In  light  of  the  foregoing, 
the  Department  finds  no  basis  for 
treating  Northern  Ireland  separately 
under  the  AA-1  program. 

Age  Requirements  for  Applicants 

Several  commenters  asked  whether 
there  was  a  minimum  age  below  which 
an  alien  was  prevented  from  applying 
for  registration  or  would  be  prevented 
from  receiving  an  immigrant  visa,  if 
selected  for  processing.  The  apparent 
reason  for  these  inquiries  is  the  fact 
that,  under  the  NP-5  program,  there  was 
a  minimum  age  below  which  an 
apphcant  could  not  be  issued  an 
immigrant  visa  unless  accompanying  or 
following  to  join  a  parent.  This  rule  had 
to  be  applied  because  of  a  provision  in 
what  was  then  section  203(a)(7)  of  the 
INA — providing  for  the  nonpreference 
immigrant  class. 


Federal  Regteter  /  Vol.  56.  No.  174  /  Monday.  September  9.  1991  /  Rules  and  Regulations       46101 


The  provision  referred  to  above  has 
been  eliminated  from  the  INA  effective 
October  1. 1991.  by  Public  Law  101-649. 
In  fact,  the  new  immigrant  system 
established  effective  October  1  contains 
no  nonpreference  class  at  all.  Thus,  that 
provision  will  not  apply  in  the  AA-1 
program.  On  the  other  hand,  the  offer  of 
employment  requirement  of  the  AA-1 
program,  which  was  not  included  in  the 
NP-5  program,  will  produce  very  much 
the  same  effect.  Offers  of  employment, 
in  order  to  meet  the  requirements  under 
this  program,  must  be  made  in  good 
faith.  An  offer  of  employment  made  to 
an  alien  who  is  below  the  legal  working 
age  will  not  be  deemed  to  have  been 
made  in  good  faith  since  acting  upon 
that  offer  of  employment  would 
constitute  a  violation  of  law.  As  a  result, 
effectively,  aliens  below  the  legal 
working  age  in  the  United  States  will 
not  be  able  to  meet  the  requirements  for 
competition. 

Date  of  Birth  of  the  Principal  Applicant 

Several  commenters  pointed  out  that 
the  proposed  regulations — S  43.13(c) — 
do  not  require  that  the  principal 
applicant  include  date  of  birth  as  an 
item  of  information,  but  do  require  date 
of  birth  as  part  of  the  information  on  a 
spouse  or  child.  Failure  to  include  date 
of  birth  as  part  of  the  information  on  the 
principal  applicant  was  purely 
accidental  and  will  be  corrected  in  the 
final  rule. 

Derogation  of  the  Rulemaking  Process 

Three  commenters  expressed  concern 
at  what  they  perceived  to  be  a  flaw  in 
the  rulemaking  process  which  was 
reflected  in  a  circular  telegram  sent  by 
the  Department  to  all  posts  abroad 
informing  them  of  the  publication  of  the 
notice  of  proposed  rulemaking  and  the 
proposals  it  contained.  This  circular 
telegram  (referred  to  as  an  ALOAC]  was 
made  available  to  the  public  through 
standard  procedures  and  came  to  the 
attention  of  the  commenters  during  the 
comment  period.  They  interpreted  its 
wording  to  reflect  a  fixed  intention  of 
the  Department  to  publish  the  Rnal  rule 
without  substantive  change  regardless 
of  the  merits  of  the  comments  which 
might  be  received. 

The  Department  can  only  disclaim 
any  such  intention  and  regret  that 
possibly  infelicitous  phrasing  should 
have  produced  such  an  impression. 

Processing  of  Aliens  Selected 

One  commenter  expressed  concern 
that  some  aliens  selected  for  processing 
might  lose  out  in  the  long  run  because  of 
delays  in  the  processing  of  their 
applications,  either  by  a  consular  post  or 
by  INS  in  those  cases  in  which  the 


selected  alien  is  entitled  to  apply  for 
adjustment  of  status.  The  commenter 
expressed  this  concern  because  the 
alien  selected  must  complete  all 
necessary  processing  by  the  end  of  the 
Fiscal  year.  The  Department  understands 
that  this  concern  should  exist  and 
recognizes  that  it  will  exist  in  respect  of 
each  of  the  fiscal  years  of  operation  of 
this  program. 

The  Department  assures  this 
commenter  that  every  effort  will  be 
made,  within  the  limits  of  existing 
resource  constraints,  to  ensure  that 
aliens  selected  for  processing  whose 
cases  are  processed  by  consular  posts 
do  not  lose  their  entitlement  because  of 
delays  on  our  part.  Insofar  as  the 
concern  relates  to  the  processing  of 
adjustment  of  status  applications  by  INS 
for  those  eligible  for  adjustment,  the 
commenter  may  wish-4o  make  the  same 
point  to  INS  in  some  appropriate 
manner. 

Level  of  Fees 

One  commenter  felt  the  proposed  fee 
was  too  low  and  urged  that  it  be  raised 
to  $50  or  $100.  As  the  Department  reads 
the  pertinent  portion  of  section  132  the 
Congress  intends  that  the  fee  cover  the 
cost  of  administering  the  program.  The 
fee  proposed — $20 — ^per  registration  was 
based  upon  an  estimated  cost  of 
$650,000  for  the  administration  of  the 
program.  The  contract  price,  as 
determined  in  the  standard  government 
contracting  process  which  the 
Department  followed  in  this  case,  is 
approximately  $900,000.  This  results  in 
an  increase  of  the  fee  to  $25  per  case. 
The  Department  cannot  accept  the 
commenter's  recommendation  that  the 
fee  be  set  at  a  higher  level  for  other 
purposes,  as  doing  so  would  violate  the 
Congress'  expressed  intent  that  the  fee 
be  such  as  to  recover  costs. 

Accordingly,  the  proposed  rule  is 
adopted  with  minor  modiflcations  as 
indicated  in  the  preamble. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  The 
collection  of  information  requirement  in 
this  rule  with  regard  to  form  OF-230, 
Application  for  Immigrant  Visa  and 
Alien  Registration,  has  been  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  In  addition,  a  notice 
containing  information  on  how  to 
register  for  the  AA-1  program  is  being 
published  simultaneously  with  this  flnal 
rule  elsewhere  in  this  issue  of  the 
Federal  Register. 


list  of  Subjects  b  22  CFR  Part  43 

Aliens,  Adversely  affected  country. 
Immigrants,  Numerical  limitations. 

Final  Rule 

In  view  of  the  foregoing.  Title  22  of  the 
Code  of  Federal  Regulations,  subchapter 
E-VISAS,  part  43  is  amended  as  follows: 

PART  43-(AMENDED] 

1.  The  authority  citation  for  part  43  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C  1104: 8  U.S.C  1153  note. 

2.  The  title  to  part  43  is  revised  and  a 
new  subpart  A  heading  is  added  above 
S  43.1  to  read  as  follows: 

PART  43— VISAS:  DOCUMENTATION 
OF  IMMIGRANTS 

Subpart  A— Documentation  of 
Immigrants  Under  Section  314  of  Pub. 
L  99-603 


3.  New  subpart  B  is  added  to  read  as 
follows: 

Subpart  B — Documentation  of  Immigrants 
Under  Section  132  of  Public  Law  101-649 

Sec 

43.11  General. 

43.12  Deflnitions. 

43.13  Registration. 

43.14  Order  of  consideration. 

43.15  Control  of  numerical  limitation. 

43.16  Fees. 

43.17  Eligibility  to  receive  a  visa. 

Subpart  B— Documentation  of 
Immigrants  Under  Section  132  of 
Public  Uw  101-649 

(43.11    QeneraL 

Except  as  specifically  provided  in  this 
subpart,  the  provisions  of  the 
Immigration  and  Nationality  Act.  as 
amended,  and  of  parts  40  and  42  of  this 
chapter  shall  apply  to  application  for, 
consideration  of,  and  issuance  or  refusal 
of,  immigrant  visas  under  section  132  of 
Public  Law  101-649. 

943.12    Defimtiont. 

The  following  definitions  shall  be 
applicable  to  this  part: 

(a)  Adversely  affected  foreign  state 
shall  have  the  meaning  ascribed  to  the 
term  "adversely  ejected  country"  in 

S  43.2  of  subpart  A  of  this  part; 

(b)  A  firm  commitment  for 
employment  in  the  United  States  for  a 
period  of  at  least  one  year  shall  mean 
an  offer  of  employment  from  an 
employer  in  the  United  States  which 
specifies  that  the  place  of  employment  is 
within  the  United  States  and  which  does 
not.  by  its  terms,  hmit  the  duration  of 
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the  offered  employmsU  to  a  period  of 
less  than  one  year. 

(c]  Native  shall  Bieaa  born  within  the 
territory  of  a  foreign  state,  or  entitled  tc 
be  charged  for  immigiation  purposes  to 
that  foreign  state  pursuant  to  section 
202tb)  of  the  Immigration  and 
NatiooaKty  Act,  as  amended. 

$43.13    Registration. 

(a)  Limitations  art  irgistnition.  An 
alien  shall  not  be  elidble  to  register 
under  this  section  unljess  he  or  she  is  a 
native  of  an  adverselj  affected  foreiyi 
state  (as  defined  in  §83.12  of  this 
subpart)  other  thaa  Canada. 
Applications  for  registration  shaii  be 
made  separately  for  eiach  of  the  Fiscal 
Years  1992. 1993,  and  1994,  during 
appKcatkm  periods  established  by  the 
Department  for  such  aurpoae.  Aa 
application  for  registration  submitted 
during  thr  application  period  for  a  fiscal 
year  shall  not  be  retained  for 
consideration  with  respect  to  any  fiscal 
year  other  than  the  one  for  which  it  was 
submitted.  The  dates  pf  each  appUcation 
period  held  pursuant  to  this  section  shaH 
be  announced  by  the  Department  of 
State  by  publishing  a  Public  Notice  in 
the  Federal  Register  and  through  such 
other  means  as  will  e:  isure  wide 
dissemination  of  the  i  iformation,  both 
within  the  United  Sta  es  and  elsewhere. 
Applications  for  registration  will  be 
accepted  only  betwean  12:01  a.m.  on  the 
first  day  of  the  applic  ition  period  and 
Midnight  of  the  last  d  ly  of  the 
application  period.  Aj  iplications 
received  at  any  other  time  will  not  be 
considered. 

(b)  P/ace  ofRegistr  jtioa.  An  alien 
eligible  to  register  pui  saant  to  paragraph 
(a)  of  this  section  wh(  i  desires  to  register 
as  an  applicant  for  a  Visa  under  section 
132  of  Public  Law  101»-649  shall  apply  for 
registration  by  mail.  The  address  to 
which  SQch  apphcatidns  shall  be 
submitted  shall  be  included  in  the 
annocBicement  of  the  application  period 
provided  for  in  paragraph  (a)  of  this 
section.  Handdeiivered  applications, 
telegrams,  or  envelopes  sent  by  any 
means  requiring  any  form  of 
acknowledgement  of  receipt  by  the 
recipient  will  not  be  accepted.  Only  one 
application  may  be  submitted  in  each 
envelope  and.  ii  an  envelope  contains 
two  or  more  appticatlons..  only  the  first 
application  removed  from  the  envelcpe 
will  be  accepted  and  processed. 

(c)  AppJicatioa — [liForm  of 
application.  An  applicatioB  for 
registration  under  thik  section  shall 
consist  of  a  sheet  of  paper  on  which 
shall  be  typed  or  legibly  printed  ia  the 
Roman  alphabet  the  applicant's  name, 
dale  and  place  of  birlii  (including  city 
and  county,  province  or  other  political 


subdivision,  and  country),  nanie(s). 
date(s)  and  place(8)  of  birth  of  spouse 
and  chftd|ren).  if  any,  a  carrent  nmiling 
address,  and  location  of  consolar  office 
nearest  to  current  residence  or,  if  in  the 
United  States,  nearest  to  last  foreign 
residence  prior  to  entry  into  the  U.& 

(2)  Marking  of  mailing  envelope.  An 
alien  who  submits  an  application  as 
provided  in  this  subpart  shall  type  or 
print  legibly  in  the  Roman  alphabet  the 
name  of  the  adversely  affected  country 
of  which  he  or  she  is  a  native  on  the 
upper  left-hand  comer  of  the  front  of  tfte 
envelope  in  which  the  appHcatkm  is 
mailed. 

(d)  Derivative  registration.  An 
application  for  registration  submitted  in 
accordance  with  paragraphs  faj  and  (b] 
of  this  section  shaH  be  considered  to 
include  automatically  the  spouse  or 
child  of  the  applicant,  whether  or  not 
such  spouse  or  child  is  named  in  the 
application  if,  in  the  case  of  a  spouse, 
the  marriage  to  the  applicant  took  place 
prior  to  the  applicant's  admission  for 
permanent  residence  or,  in  the  case  of  a 
child,  the  child  is  the  issue  of  a  marriage 
which  took  place  prior  to  the  applicant's 
admission  to  the  United  States  for 
permaaent  residence. 

(e)  Priority  date.  An  aKen's  priority 
date  for  consideration  of  his  or  her 
application  under  this  subpart  shall  be 
the  date,  hour,  minute,  and  second 
(within  the  apphcation  periods  provided 
for  in  paragraph  (a)  of  this  section)  of 
the  receipt  and  processing  of  the 
application  by  the  Visa  Office  of  the 
Department  of  State. 

(f)  Waiting  listx  The  Department  shall 
establish  two  waiting  lists  of  applicants 
whose  applications  have  been  received 
and  processed  for  consideration  under 
this  subpart.  Both  lists  shall  be 
maintained  in  the  chr onological  order  of 
priority  dates  established  as  provided  in 
paragraph  (e)  of  this  sectioiL  One  list 
shall  consist  of  applicants  who  are 
natives  of  Ireland.  The  other  hst  shali 
consist  of  all  applicants  who  are  natives 
of  adversely  aSected  foreign  states. 

{43.14    Ofdsf  el  coniMaratton. 

(a)  Registration.  Applicants  shall  be 
registered  for  further  consideration 
under  this  Subpart  in  the  chronological 
order  in  which  their  applications  are 
received  from  the  United  States  Postal 
Service  mail-handling  facility. 
Applicants  shall  be  registered  only  in  a 
number  sufficient  to  ensure  usage  of  aU 
immigrant  visa  aambers  available 
during  the  fiscal  year  for  which  the 
application  period  is  held  and  to  ensure 
that  not  fewer  than  40  percent  of  such 
visa  numbers  are  made  available  to 
natives  of  Ireland. 


(b)  Further  processing.  The 
Department  shall  inform  applicants 
registered  psrsutHit  to  paragraph  [a}  of 
this  section  of  the  steps  necessary  to 
meet  dte  requirements  of  INA  222^  in 
order  to  apply  formally  for  an  imnigrant 
visa. 


S43.1S    Conlrolefi 

(a}  Centralized  Control  Cenfraliied 

control  of  the  mimerical  HmitattOB 
specified  in  section  132(a)'  of  PnbJfc  Law 
101-64*  is  established  in  the 
Department.  In  order  to  effect  tins 
control,  the  Department  shall  fimit  the 
number  of  immigrant  visas  and  the 
number  of  adjustments  of  status  that 
may  be  granted  to  aliens  appfying  rnider 
section  132  of  Public  Law  101-649  to  a 
number  (1)  not  to  exceed  40,600  each  in 
fiscal  years  W92. 1993.  or  1994  and  (2) 
not  to  exceed,  in  any  month  of  any  snch 
fiscal  year.  4,000  phrs  any  balance 
remaining  from  authorizations  for 
preceding  months  in  the  same  fiscal 
year. 

(b)  Allocation  of  immigrant  visa 
numbers.  Within  the  limitations 
specified  in  para^aph  (a)  of  this  section^ 
the  Department  shall  allocate  immigrant 
visa  numbers  for  use  in  connection  with 
the  issuance  of  immigrant  visas  and  the 
granting  of  ad^tment  of  status.  Such 
allocation  shall  be  based  upon  the 
chronological  order  of  priority  dates  of 
applicants  as  established  pursuant  to 
§  43.13(e)  of  this  subpart,  except  that 
allocations  shall  be  made  in  such  a 
manner  as  to  ensure  that,  to  the  extent 
natives  of  Ireland  have  become 
documeotarily  qualified,  not  less  than  40 
percent  of  the  visa  numbers  allocated 
during  any  fiscal  year  are  allocated  to 
natives  of  Ireland.  To  the  extent  that 
allocations  of  visa  numbers  to  natives  of 
Ireland  must  be  made  separately  to 
ensure  comphance  with  the  requirement 
that  at  least  40  percent  of  the  total  be 
allocated  to  such  aliens,  such 
allocations  shall  also  be  made  to  suck 
aliens  in  the  chronological  order  d  their 
priority  dates. 

943.ie    Fees. 

(a)  Applicant  for  immigrant  visa.  An 
applicant  who  is  registered  for 
immigrant  visa  processing  pursuant  to- 
§  43.13  of  this  subpact.  who  receives 
from  the  Department  notification  of  the 
steps  necessary  to  apply  formally  for  an 
immigrant  visa,  and  who  will  apply  for 
an  immigrant  visa  shall  remit  a  fee  of 
$25  (or  its  equivalent  in  the  currency  of 
the  country  ia  which  such  constzlar 
office  is  located)  to  the  consular  office  at 
which  the  formal  immigrant  visa 
applicatioa  wiH  be  made.  The  fee  shall 
be  $25  regardless  of  whether  or  noC  the 
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applicant  has  a  spouse  and/or  child(ren) 
who  intend  to  accompany  or  follow  to 
join  the  applicant.  The  remittance  shall 
be  negotiable  in  such  form  as  the 
Department  shall  specify  and  shall  be 
remitted  to  the  consular  office  with  the 
completed  Form  OF-230,  Application  for 
Immigrant  Visa  and  Alien  Registration, 
Part  I — Biographic  Data.  Consular 
officers  shall  give  no  further 
consideration  to  an  application  under 
this  subpart  until  the  fee  specifled 
herein  has  been  received. 

(b)  Applicant  for  adjustment  of  status. 
An  applicant  who  is  registered  for 
immigrant  visa  processing  pursuant  to 
§  43.13  of  this  subpart  and  who  receives 
notification  of  the  steps  necessary  to 


apply  formally  for  an  immigrant  visa, 
but  intends  to  apply  to  the  Immigration 
and  Naturalization  Service  for 
adjustment  of  status  under  section  245 
of  the  Immigration  and  Nationality  Act. 
shall  nonetheless  complete  and  return 
OF-230.  Application  for  Immigrant  Visa 
and  Alien  Registration,  Part  I— 
Biographic  Data,  together  with  the 
required  fee  of  $25.  as  provided  in 
paragraph  (a)  of  this  section.  The 
applicant  shall  also  inform  the  consular 
officer  that  he  or  she  intends  to  apply 
for  adjustment  of  status  rather  than  for 
an  immigrant  visa. 

943.17   ENgiMmy  to  rseeiv*  a  visa. 

The  eligibility  for  an  applicant  for  a 
visa  under  section  132  of  Public  Law 


101-649  shall  be  determined  as  provided 
in  the  Immigration  and  Nationality  Act 
and  in  part  42  of  this  chapter  except  that 
such  an  applicant  shall  be  deemed  to  \m 
ineligible  to  receive  a  visa  under  section 
212(a)(4)  of  the  Immigration  and 
Nationality  Act.  as  amended,  if  he  or 
she  does  not  present  to  the  consular 
officer  a  firm  commitment  for 
employment  in  the  United  States  for  a 
period  of  at  least  one  year,  as  defined  it 
S  43.12(b). 

Dated:  September  4, 1981. 
Elizabeth  M.  Tainpod. 

Assistant  Secretary  for  Consular  Affairs. 
[PR  Doc.  91-21543  Filed  9-0-91.  S:45  ami 
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n  gistration  for  the 
Vipa  Program. 


This  Notice  provi  des  inlormatioo  oa 
the  application  pro(  edure  for  the  40.000 
immigrant  visas  to  be  made  available  in 
Fiscal  Year  1992.  Tl  is  Notice  is  issued 


under  section  132  o 
of  1990,  Public  Law 


the  fmmigration  Act 
101-649  which 


mandates  the  issuafice  of  immigrant 
visas  to  natives  of  'Certaiii  Adversely 
Affected  Foreign  St  jtes".  Final 
regulations  related  o  this  Notice  are 
being  published  sin:  ultaneously  with 
this  Notice  elscwhefe  in  this  issue  of  the 
Federal  Register. 

Background  to  the  ^A-1  Immigrant  Visa 
Program 


Section  132  of  the 
1990  provides  40,00(  i 
tach  of  fiscal 
to  natives  of  thirty- 


Immigration  Act  of 
immigrant  visas  for 
year8|1992. 1993.  and  1994 


except  for  Canada 
pr; 


our  countnes 
from  which 
viously  identified 
d^ersely  affected"  by 
1965,  Public  Law 
countries  were  earlier 
in  the  NP-5 
program  established  by 
Ir  imigration  Reform 

986.  The  AA-1 
dehtified  by  the  visa 
be  implemented 
years,  as  specified 


villi 


Natives  (as  that 
below]  of  the  followJing 
entitled  to  apply  foi 


Albania 

Algeria 

Argentina 

Austria 

Belgium 

Czechoalovakia 

Denmaric 

Estonia 

Finland 


France 

Cuadel(^pe 

New 

German^ 

Great 

and 
Norther  I 

Irelan  1 
Bennud i 


;  Bi 


immigration  was 
as  having  been  "a 
the  act  of  October 
8»-236.  These 
entitled  to  participajte 
immigrant  visa 
section  314  of  the 
and  Control  Act  of 
program  will  be  i 
symbol  AA-1  and 
during  a  period  of  3 
by  law. 

Requirements  for  R^stering  in  the  AA- 
1  Program 

Who  Qualifies  for  i  egislration  Under 
the  AA-1  Program? 

t!rm 


is  explained 
countries  are 
AA-1  visas: 


onia 
tain 


Gibraltar 

Hungary 

Iceland 

Indonesia 

Ireland 

Italy 

Japan 

L,atvia 

Liechtenstein 


Lithuania 

Luxembsurg 

Monaco 

Netherlands 

Norway 


Ptoland 
San  Mariao 
Sweden. 
Switzerhind 
Tunisia 


How  and  When  Will  Applicairons  far 
AA-1  Status  Be  Accepted? 

The  application  period  foe  regis tration 
for  the  40,000  visas  to  be  issued  during 
FY-1992  (i.e.,  from  October  1, 1991 
through  September  30^  1992)  Will  Begin 
at  00:01  a.m.  (Washington.  DC  time]  on 
Monday,  October  14, 1991  »nd  witt  end 
at  23:59  on  Sunday,  October  20, 1991. 
Mailing  Address  for  Applications 

Apphcations  will  be  sent  to:  AA-1 
Program,  P.O.  Box  6OO0O,  Arlington, 
VA  22218-0001,  U.S.A. 

How  Will  Applications  Be  Registered? 

Applications  will  be  registered  in  the 
order  of  their  arrival  during  the 
application  period.  The  applications 
may  be  sent  to  the  address  above  by 
regular  mail  or  air  mail,  and  may  be 
mailed  from  within  the  United  States  or 
from  abroad.  Hand-delivered 
applications,  telegrams,  or  applications 
sent  by  any  means  which  require  a 
receipt  for  delivery  will  NOT  be  eligible 
for  registration.  Applications  received  at 
the  post  ofHce  box  before  or  after  tl|e 
application  period  or  delivered  to  any 
other  address  will  NOT  be  processed  for 
registration. 

Is  There  Additional  Information 
Required  on  Envelope? 

The  country  of  which  the  applicant  is 
a  native  must  appear  on  the  upper  left 
hand  comer  of  the  envelope.  Example: 
Italy 

What  Information  Must  Be  Included  On 
The  Application  For  Registration? 

Each  application  must  be  submitted 
on  a  sheet  of  paper  containing  the 
information  listed  below,  typed  or 
clearly  printed  (in  the  Roman  alphabet) 
and  in  the  following  format: 

1.  Applicant's  Full  Name. 

Last  Name,  First  Name  and  Middle 
Name 

2.  Applicant's  Date  and  Place  of  Birth. 
Date:  Day,  Month,  Year 

Place:  City /Town,  District/County/ 
Province,  Country 


3.  Name,  Date  and  Phce  of  Birth  of 
Applicant 's  Spouse  And  Children,  If 
Any. 

The  spouse  and  chiltffren)  of  an 
applicant  who  is  registered  for  AA-1 
status  are  aotomaticalty  enticed  to  the 
same  status;  the  spotise  or  child  does 
NOT  need  to  be  bom  in  one  of  the 
countries  listed  above.  To  obtain  a  visa 
on  the  basis  of  this  derivative  status,  a 
child  must  be  under  21  years  of  age  and 
unmarried. 

4.  Applicant's  Mailing  Address. 
The  mailing  address  must  be  clear 

and  complete,  since  it  will  be  to  tbat 
address  that  die  notification  letter  for 
the  persons  who  are  registered  will  be 
sent. 

5.  United  States  Consular  Office  to 
Which  a  Visa  Registration  Should  Be 
Sent. 

Ordinarily,  this  will  be  the  United 
States  embassy  or  consulate  in  the 
applicant's  country  of  residence;  if  in  the 
United  States,  the  applicant  shall 
indicate  the  consular  office  in  the 
country  of  previous  residence  outside 
the  United  States.  It  is  to  the  office 
indicated  in  this  item  that  the  visa  case 
for  a  registered  applicant  will  be  sent  for 
processing. 

Is  There  an  Application  Form? 

There  is  no  special  application  form. 
The  request  for  registration  may  simply 
be  a  sheet  of  paper  which  provides  the 
information  speciHed  above.  Only  One 
Application  May  Be  Included  In  Each 
Envelope. 

Size  of  Envelope? 

The  envelope  in  which  each 
application  is  mailed  should  be  Between 
5  inches  and  lOVi  inches  (i.e., 
approximately  12.7  cm  to  26.7  cm]  In 
Length,  and  Between  3Vt  inches  and  6V^ 
inches  (i.e.,  approximately  9  cm  to  16.5 
cm]  In  Width.  This  is  necessary  to  assist 
the  automated  processing  of  the  mail. 
While  envelopes  outside  this  size  range 
will  be  accepted  for  processing,  use  of 
an  odd-size  envelope  could  adversely 
affect  an  applicant's  chances. 

Other  Requirements? 

There  are  no  other  requirements  for 
submission  of  an  application  apart  from 
what  is  specified  above.  There  is  no  fee 
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for  submission  of  an  AA-1  registration 
request 

Frequently  Asked  Questions  About  the 
AA-1  Registration 

How  Is  the  Term  "Native" Defined?  Are 
There  Any  Bases  Upon  Which  Persons 
Who  Have  Not  Been  Born  in  a 
Qualifying  Country  May  Qualify  for 
Registration? 

For  purposes  of  the  AA-1  program, 
"native"  means  Both  someone  bom 
within  one  of  the  countries  listed  above 
and  someone  entitled  to  be  "charged"  to 
such  country  under  the  provisions  of 
section  202(b)  of  the  Immigration  and 
Nationality  Act.  Applicants  for  AA-1 
registration  can  benefit  from  the 
standard  rules  of  alternate  changeability 
for  immigrants,  e.g.,  an  applicant  may  be 
charged  to  the  country  of  birth  of  a 
spouse,  a  child  can  be  charged  to  the 
country  of  birth  of  a  parent,  and  an 
applicant  bom  in  a  country  of  which 
neither  parent  was  a  native  or  a  resident 
at  the  time  of  his/her  birth  may  be 
charged  to  the  country  of  birth  of  either 
parent  An  applicant  who  claims  the 
benefit  of  altemate  chargeability  must 
include  a  statement  to  that  effect  on  the 
application  for  registration,  and  must 
show  the  country  of  altemate 
chargeability  on  the  upper  left  hand 
comer  of  the  envelope  in  which  the 
registration  request  is  mailed. 

What  If  a  Person's  Birth  Place  Was  in 
An  "AA-1 "  Country  at  the  time  of  Birth, 
But  Due  to  Changes  in  Boundaries  Is  No 
Longer  Within  a  Qualifying  Country? 

For  a  person  to  be  considered  to  have 
been  bom  in  a  qualifying  country,  the 
place  of  birth  must  be  within  the 
boundaries  currently  recognized  by  the 
United  States. 

How  Will  Cases  Be  Registered? 

Cases  will  be  registered  in  the  Order 
in  Which  They  Are  Received  during  the 
application  period,  i.e.,  in  the  same 
manner  as  cases  were  registered  for  the 
NP-5  visa  program.  The  first  letter . 
received  after  the  start  of  the 
registration  period  will  be  the  first  case 
registered,  the  second  letter  received  the 
second  registration,  etc.  When  a  case 
has  been  registered,  the  applicant  will 
immediately  be  sent  a  notification  letter, 
which  will  provide  appropriate  visa 
application  instmctions.  The  registration 
will  at  the  same  time  be  forwarded  to 
the  consular  office  which  will  process 
the  case;  all  subsequent  visa  processing 
information  will  be  obtained  by  the 
applicant  directly  from  the  consular 
office  at  which  the  case  is  on  file. 


Will  Applicants  Who  Are  Not 
Registered  Be  Informed? 

No,  applicants  who  are  not  registered 
will  receive  no  response  to  their 
registration  request  Only  those  who  are 
registered  will  be  informed  All 
notification  letters  are  expected  to  be 
sent  within  about  two  months  of  the  end 
of  the  application  period.  Anyone  who 
does  not  receive  a  letter  during  this 
period  will  know  that  his/her 
application  has  not  been  registered. 

How  Many  Applicants  Will  Be 
Registered? 

A  total  of  about  50.000  persons  will  be 
registered;  both  principal  apphcants  and 
their  spouses  and  children  who  receive 
derivative  status  will  be  counted  against 
this  total.  Since  it  is  likely  that  some  of 
the  first  40,000  persons  who  are 
registered  will  not  pursue  their  cases  to 
visa  issuance,  this  larger  figure  should 
ensure  use  of  all  AA-1  numbers,  but  it 
also  risks  some  registrants  being  left 
out.  All  applicants  who  are  registered 
will  be  informed  promptly  of  their  place 
on  the  list.  Each  month  visas  will  be 
issued,  in  chronological  order  of 
registration,  to  those  applicants  who  are 
ready  for  visa  issuance  during  that 
month.  Once  the  total  of  40,000  visas  has 
been  issued,  the  program  for  the  year 
will  end.  Registered  applicants  who 
wish  to  receive  visas  must  be  prepared 
to  act  promptly  on  their  cases. 

The  law  specifies  that  at  least  40% 
(i.e.,  16.000)  of  each  year's  AA-1  visas 
are  to  be  made  available  to  applicants 
from  the  country  of  greatest  NP-5  visa 
issuance  (i.e.,  Ireland,  which  received 
about  41%  of  NP-5  visas).  Thus,  at  least 
40%  of  the  persons  registered  for  AA-1 
visas  must  be  natives  of  Ireland. 

Is  Each  Applicant  Limited  to  Only  One 
Application  for  AA-1  Registration? 

The  law  does  not  limit  the  number  of 
copies  of  the  AA-1  registration 
application  which  any  person  may 
submit;  only  the  first  request  received 
from  an  individual  during  the 
application  period  will  be  registered. 
Photocopies  of  the  sheet  with 
application  information  are  acceptable. 

May  a  Husband  and  a  Wife  Each 
Submit  Separate  Applications? 

Yes;  if  either  is  registered,  the  other 
would  be  entitled  to  derivative  status. 

May  Children  Apply  for  Registration 
Separately  From  Their  Parents? 

Children  are  not  ineligible  to  apply  for 
registration,  but  the  requirement  of  a 
firm  commitment  of  employment  for 
each  principal  applicant  will  effectively 
disqualify  anyone  below  the  legal 


working  age  from  actually  receiving  a 
visa.  In  any  event  parents  cannot  derive 
status  from  the  registration  of  a  child, 
but  a  child  (under  21  years  of  age  and 
unmarried]  is  automatically  included  in 
a  parent's  registration. 

May  Persons  Who  Are  in  the  United 
States  Apply  for  Registration? 

Yes,  an  apphcant  may  be  in  the  U.S. 
or  in  another  country,  and  the 
application  may  be  mailed  in  the  U.S.  or 
abroad. 

Must  Each  Applicant  Submit  His/Her 
Own  Request,  or  May  Someone  Act  on 
Behalf  of  an  Applicant? 

Applicants  may  prepare  and  submit 
their  own  requests  for  registration,  or 
have  someone  act  on  their  behalf.  There 
is  no  requirement  that  an  applicant  sign 
the  registration  request.  Only  one 
notification  letter  will  be  sent  for  each 
case  registered,  to  the  address  provided 
on  the  application. 

Must  an  Offer  of  Employment  in  the 
United  States  Be  Submitted  Along  With 
the  Request  for  AA-1  Registration? 

No.  an  offer  of  employment  should 
NOT  be  submitted  as  part  of  the 
registration  application.  Applicants  who 
are  registered  for  AA-1  status  will  need 
to  present  an  employment  offer  at  the 
time  of  visa  issuance,  however. 

Must  the  Offer  of  Employment  Required 
at  the  Time  of  Visa  Processing  Under 
This  Provision  Be  Full-Time? Must  It  Be 
One  Job.  or  Will  Offers  of  Two  Part- 
Time  fobs  Suffice?  Who  May  Provide  an 
Offer  of  Employment?  Can  Self- 
Employed  Persons  Qualify  for 
Registration? 

Applicants  mast  submit  evidence  of  a 
commitment  for  FULL-TIME 
employment  in  the  United  States.  Two 
or  more  part-time  jobs  will  meet  this 
requirement  if.  taken  together,  they 
constitute  full-time  employment,  as  long 
as  the  applicant  submits  letters  from 
each  employer  supporting  the  job  offer. 
The  offer  may  come  from  a  business  or 
any  other  institution  or  organization  in 
the  United  States,  or  from  a  private 
individual.  Evidence  of  existing  self- 
employment  in  the  United  States  CAN 
meet  the  offer  of  employment 
requirement;  a  plan  to  create  one's  own 
business  in  the  future,  even  in  the 
immediate  future,  would  NOT  qualify, 
however. 

Will  There  Be  Any  Special  Fee  for 
Registration  in  the  AA-1  Category? 

There  is  no  fee  for  submitting  a 
request  for  registration,  and  no  fee 
should  be  included  with  the  letter  sent 
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respects,  persons  registered  under  the 
AA-1  program  must  meet  the  standard 
eligibility  requirements  before  a  visa 
can  be  issued. 

May  Applicants  Who  Are  Already 
Registered  for  an  Immigrant  Visa  in 
Another  Category  Apply  for 
Registration  in  the  AA-1  Category? 

Yes,  such  persons  may  apply  for  AA-1 
status  as  well. 

How  Long  Do  Applicants  Who  Are 
Registered  on  the  Basis  of  This 
Application  Period  Remain  Entitled  To 
Apply  for  Visas  in  the  AA-1  Category? 

Under  the  law,  persons  registered 
following  the  1991  AA-1  application 
period  are  entitled  to  apply  for  visa 
issuance  only  during  fiscal  year  1992, 
i.e.,  from  October  1991  through 
December  1992.  There  is  no  carry-over 
of  benefit  into  another  year  for  persons 
who  are  registered  but  who  do  not 
obtain  visas  during  FY  1992.  A  separate 


application  period  must  be  held  for  each 
year's  AA-1  visas  prior  to  the  start  of 
the  respective  flscal  year.  Applicants 
who  are  registered  for  AA-1  visas 
should  pursue  their  visa  cases  as 
expeditiously  as  possible.  Fiscal  year 
1992  visa  issuance  will  end  when  40,000 
visas  are  issued;  this  could  occur  before 
September  1992.  There  is  no  restriction 
on  a  person's  applying  for  AA-1  status 
during  each  of  the  three  application 
periods  which  will  be  held. 

As  indicated  above,  the  regulations 
pertaining  to  this  Notice  are  being 
published  in  this  issue  of  the  Federal 
Register,  and  contain  detailed 
information  regarding  the  AA-1 
program. 

Dated:  September  4, 1991. 
Elizabeth  M.  Tamposi, 

Assistant  Secretary  for  Consular  Affairs, 
(FR  Doa  91-21544  Filed  »-6-91;  8:45  am) 
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400-499 25.00 

500-6KI 21.00 

21  Parts: 

1-99 „ 12.00 

100-169 13.00 

170-199 17.00 

200-299 .»•.»..••.»•—.«.»»•»»....  5.50 

300-499 28.00 

500-599 20.00 

600-799 7.00 

800-1299 18.00 

1300-€nd 7.50 

22  Parts: 

1-299 . 25.00 

300-€nd „ 18.00 

23  17.00 

24  Parts: 

0-199 25.00 

200-499 27.00 

500-699 13.00 

700-1699 26.00 

1700-&HI 13.00 

25  25.00 

26  Parts: 

SS  1.0-1-1.60 17.00 

SS  1.61-1.169 28.00 

SS  1.170-1.300 : 18.00 

§  5  1 .301-1 .400 17.00 

551.401-1.500 30.00 

551.501-1.640 - 16.00 

55  1.641-1.850 19.00 

551.851-1.907 20.00 

5  5  1  908-1 .  1000 22.00 

551.1001-1.1400 18.00 

55  1.1401-fod 24.00 

2-29 21.00 

30-39 14.00 

50-299 :. 15.00 

300-499 . 17.00 

500-599 6.00 

600-M 6.50 

27  Parts: 

1-199 29.00 

•2t  28.00 


Jan.1, 
Jon.  1. 
Jan.1, 

Jon.  1, 
Jon.  1, 
Jon.  1, 

Af.I, 
Apr.l, 
Apr.l, 

Apr.l, 
Apr.l, 
Apr.l, 
Apr.l. 

Apr.l, 
Apr.l, 

Apr.l. 
Apr.l, 
Apr.l. 


Apr. 
Apr. 
Apr. 


Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 


Apr.l, 
Apr.l, 
Apr.l, 

Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 
■Apr.  1, 
Apr.l, 


Apr. 
Apr. 


Apr.l, 


Apr.l, 
Apr.l, 
Apr.l, 

•Apr.l, 
Apr.l. 
Apr.l, 

*Apr.  1, 
Apr.l. 
Apr.l. 
Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 

■Apr.l, 
Apr.l. 

Apr.l, 
Apr.l, 
Julyl, 


991 
991 
991 

991 
991 
991 

991 
991 
991 

991 
991 
991 
991 

991 
991 

991 
991 
991 

991 
991 
991 
991 
991 
991 
991 
991 
991 

991 
991 
991 

991 
991 
991 
991 
990 
991 

991 
991 
991 
991 
991 
991 
990 
991 
991 
990 
991 
991 
991 
991 
991 
991 
990 
991 

991 
991 
991 
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TMte 

2»  Parts: 

0-99. 
IQIM99... 

sao-«99.. 

900-1899 

1900-1910  r§5  190T.T 
1910  (§$  1910.100010 
I9IV1925 

vnb... _ 

vnr-hA. 

sorWtK 

0-W9_ 

20(V-699_._ „ 

7W-W. 

SIPwtK 

0-W 

20(WiW.„.„ 

32P)irts: 

1-39,  VbT.  r. ™ 

1-39,  Vol.  R 

}-3t9.  VU. «.. 

1-IW 

190-399.. 
400-«29.. 
63a-*99.. 

700-799 

800-End 

33  Parts: 

1-124 

125-199 

200-M. 


Pric*       Revision 


341 

1-299 

300-399  .„ 
40e-faid.- 
•3S 

36  Parts: 

1-W9 

2«0-(nd... 
37 

38  Parts: 

0-17 

l»-<nd.. 
3* 

4t  Parts: 

1-51 

52. 

53-60.. 
61-80.. 
»8l-85. 

8^99 _ 

100- U9.... 

1S0-IOT..„ 

190-259.... 

260-299.... 

300-399.... 

400-424.... 

425-699... 

700-789., 

790-6id 

41  Cliapttrs: 

1,  1-1  to  1-10 

1,  UV  to  Affcndbc,  2  (2 

3-6 

7 

8 

9 


tnervod). 


10-17 „ 

18,  VW.  r,  tarh  1-5 

18,  VW.  I,  ^m6-19 

181 1M.B.  Pans  20-93- 


22.00 
15.00 
21.00 

15.00 
19.00 

15.00 
19.00 
18.00 
24.00 
28.00 
24.00 
14.00 
17.00 
19.00 

16.00 
18.00 
20.00 

23.00 
14.00 
27.00 
lOJX) 

12.00 
25.00 
15.00 

24.00 
21.00 
14J)0 

27.00 
28.00 
31.00 
14.00 
11.00 
26.00 
27.00 
23.00 
13.00 
22.00 
11.00 
23.00 
23.00 
17.00 
21.00 

13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 


July  1,1990 
My  1;  1991 
July  1. 1990 
July  1.1990 
July  1,  1990 
Julyl,  1990 
•Jotyl.  T989 
JBljT,  1990 
Jo»rM9»T 

Joly  1,  1990 
Joly  1,  T99T 
Jolyl,  199T 

Jolyl,  1990 
Jolyl,  1990 

'July  1,  1984 
'Jutyl,  1984 
*  Jolyl,  T9M 
JulyT,  1990 
Mfh  1990 
July  1.  1990 
July  1,  1991 
July  1. 1991 
July  1.1990 

July  1,1990 
July  1,1990 
July  1,1990 

July  1,1990 
July  1.1990 
July  1, 1990 
July  1,1991 

July  1,  1990 
July  I.  1990 
July  1,1990 

July  1,1991 
July  1,1990 
July  1,1990 

Jdy  1,  1990 
July  1,  1990 
July  1,  1990 
Juty  1. 1991 
Joly  1,  1991 
Juiy  1.1990 
July  1,1990 
Juty  1,1990 
July  1,1990 
July  1.1990 
July  1,1990 
July  1,1990 
■July  1,1989 
Jolyl,  1990 
July  1,  1990 

'July  1.1984 
'July  1,  1984 
'July  1,  KM 
'Jolyl,  19M 
'July  1.1984 
'July  1.  1984 
'July!,  1984 
^Mi^.  1984 
»JWy  1,  1984 
'July  1,  1984 


Tttlo 

19-100.. 
1-100... 
101 


102-200.. 
201-fa^- 


u.oa 

8J0 
MjOQ 
11.00 
13.00 

16.00 

S.50 

21J00 

25.00 

19.00 
36.00 
12.00 

44  23.00 

45  Parts: 

1-199 17.00 

200-499 12.00 

500-1199 26.00 

WOO-fed 18.00 


421 

1-60 „.. 

61-399 

400-429... 
430-6id..._ 

43  Parts: 

1-999 


1000-3999. 
4000-Cr<— 


19.00 
18.00 
9.50 
18.00 
20.00 

1  (Pom  1-5T) 30.00 

1  (Phrts  52-99) „ 19.00 

2  (Parts  201-251) 19.00 

2  (Potts  257-299) 15.00 

3-6 19.00 

7-14 26.00 

IS-tnd _ 29.00 

40  Parts: 

1-99 

100-177 

178-199 _ 

200-39».._ 

480-999 

1000-1199— , 

1200-EmI 

50  Parts: 

1-W9 „ 

200-599 _ ... 

6a0-&<J_ „ = „... 


14.00 
27.00 
22.00 
21.00 
26.00 
17.00 
19.00 

20.00 
16.00 
15.00 


ere 


tt  Fimfings  Aids. « 30.00 

CmptM*  1991  OR  u» 620.00 

MicrofidM  ere  EdMoo: 

ConpiatosM  (ono-Hw  nuillw||) 185.00 

CoMplotOMi  (ono-lfmo  iMiKn^ 183.00 

Subsaipliar(mait«das  ssuad) „ 188.00 

Sobscriplton  (maJMos  issuod) 188.00 


'  Juty  I,  1984 
^  Joly  T,  mo 

JWfT.  f99f 
JUyl.  1990 

Oa  1,1990 
Od.  T.  1990 
Oct.  1, 1990 
Oct.  1, 1990 

Odl,  1990 
00.1.1990 

Off.  T.  T990 
Oct.  T.  1990 

Oct.  1. 1990 
Oct.  1. 1990 
Oct.  T.  1990 
Oct.  1,  1990 

Oct.  1.  1990 
Oct.  1. 1990 
Oct.  1. 1990 
Oct.  1.  1990 
Oct.  1.  1990 
Oct.  1,1990 
Oct.  1. 1990 
Oct.  1,1990 
Od- 1,1990 

Oct.  1,  1990 
Od.  1,  1990 
00.1, 1990 
Od.  1.1990 
Oc*.  1.1990 

Od.  1. 1990 
Od- 1,1990 
Od.  1. 1990 
Od.  1. 1990 
Od.  1,  1990 
Od.  1, 1990 
Od.  T.  1990 

Od.  1,  1990 
Od.  1.  1990 
Od.  1,1990 
Oct.1,  1990 
Od.  1,  1990 
Od.  T,  1990 
Od.  1,  1998 

Od.  T.  mo 

Od.  T,1990 
Od.  1, 1990 

Ion.  T  1991 

1991 


1989 
1990 
1991 
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2.00  1991 

C0MplQlioM,  iMi  yolunw  oM  fli  irtvioiii  voIurim  ihouM  kt 


TMa 

■■MOHMnitSkwi 

*1lw  Mr  1,  IMS  aMM  •!  32  CR  tatt  1-189  cMloiM  •  MM  «rir  lor  taH  1-39 
JMlviiM.  For  *•  M  mil  of  Ikt  DoioMO  AcquWiiOR  llo|«MioM  h  tail  1-39,  oamik  Iki 
HvMCFRvohmminuodaiofMir  1, 1964.  eooioW»|  llioio  porti. 

*llio  My  1, 198S  oMoa  of  41  CR  OMplon  l-WO  eoMolM  0  Mto  ORly  Ir  OM^Nn  1  M 
49  iadwivo.  For  Iho  lul  MM  of  procMniMM  roguialioM  h  O^lora  1  M  49,  COMMII  Iho  olovt* 
0%  ¥olunos  inuod  oi  of  My  1, 1934  coNfoWof  iMoo  cMpiort. 

« Wo  —uJoiHM  to  »k  ^Hkm  woro  yroBwIgoM  *iri»|  Hip  yoriod  Mt.  1,  l937loltoe. 

31. 1990.  Tho  CFR  voMno  IwMdMMry  1, 1937,  liMiM  bo  roMkioA 

*  Ni  cMniMMlt  Iv  iMl  voliMii  wifi  pfOMMjolvi  wriii  wt  pwM  A^.  i,  1990  to  Mv. 

31. 1991.  Tko  cm  vdMMiMMd  April  1. 1990.«liooM>»irtiIoil 

•No  •MoniMMii  to  M  «otwM  «Mr«  praawlfoMtf  drtii  *•  yorM  My  1. 1939 10  Mm 
30. 1991.  IhoOtvoMMiMMOdMy  1, 1939.  ihOMMboroMiMl 

^  No  ooiiofciioh  M  Mi  »o>MM  w  I iiliaii  <orfa|  11m  porio*  My  1,  1990  M  Mm 

30. 1991.  Hw  OR  «dMM  iMMi  My  1. 1990.  AomM  M  roMhotf. 
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publication  for  notifjring  the  public  of  proposed  and  final 
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regulations.  And  it  leeps  you  up  to  date  on  the  Federal 
regulations  currenti*  in  effect. 
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the  final  regulations  printed  in  the  Federal  Register.  Each  of 
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Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
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Order  Processng  Codt 
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Charge  your  order. 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximalely  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  l>etween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
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To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  9  V12t) 

Mexican  Fruit  Fly;  Removal  From 
Regufated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
AcnOR:  Interim  rule. 

SUMMARVrWe  are  amending  the 
Mexican  fruit  fly  regulations  by 
removing  from  the  list  of  re^ilated  areas 
Brooks,  Dimnut,  Jim  Hogg,  Jim  Welhs.  La 
Salle,  Starr,  Webb,  and  Zapata  counties 
in  Texas.  We  have  determined  that  the 
Mexican  fruit  fly  does  not  exist  in  these 
areas  and  that  restrictions  ace  no  longer 
necessary.  This  action  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  &om  these  areas. 
DATES:  Interim  rule  efiiective  Septemiier 
10, 1991.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  12, 1991. 
ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  of  written 
comments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  USDA. 
room  804,  Federal  Building,  6505  Belcrest 
Road,  Hyatt8ville,MD  207B2.  Please 
state  that  your  comments  refer  to 
Docket  Number  91-121.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  and 
Independence  Avenue  SW.^ 
Washington.  DC  between  9  a.m.  and 
4:30  p.m.,  Monday  thi-ough  Friday, 
except  holidays. 
FOR  FURTHER  INFORMATION  COKTACT: 

Michael  B.  Ste£an,  Operations  OfHceE. 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS.  USDA,  room  640,  Federal 


Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly,  Aaaetrepba 
ludens  (Loew),  is  an  extremely 
destructive  pest  of  certain  fruits  and 
vegetables.  The  short  life  cycle  of  this 
pest  allows  the  rapid  development  of 
serious  outbreaks,  which  can  cause 
significant  economic  losses. 

The  Mexican  fruit  fly  regulations 
contained  in  7  CFR  301.64  et  seq. 
freferred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
regulated  areas  in  quaraatined  States  in 
order  to  prevent  the  artificial  spread  of 
the  Mexican  fruit  fly  to  noninfested 
areas.  Regulated  articles  include  citrus 
fruit,  avocados,  apples,  peaches,  pears, 
plums,  pmaes,  aod  pomegranates. 

Based  on  insect  trapping  surveys  by 
inspectors  of  Texas  State  and  county 
agencies  and  by  inspectors  of  Plant 
Protection  and  Quarantine,  a  unit  within 
the  Animal  and  Rant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  we  have  determined  that 
the  Mexican  fruit  fly  no  longer  exists  in 
the  previously  regulated  areas  in  Brooks, 
Dimmit,^  Jim  Hogg,  Jim  Wells,  La  Salle, 
Starr,  Webb,  and  Zapata  counties  in 
Texas.  Therefore,  we  are  removing  these 
areas  from  the  Kst  of  areas  in  (  301.64- 
3(c]  regulated  because  of  the  Mexican 
fruit  fly. 

Immediate  Actioe 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  bispection 
Service,  has  determined  that  there  is 
good  canse  for  publishing  this  interim 
rule  without  prior  opportunity  for  public 
comment.  The  areas  in  Texas  affected 
by  this  document  were  regulated  due  to 
the  possibilit]^  that  the  Mexican  fruit  fly 
could  be  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation  no 
longer  exists,  and  the  continued 
regulated  status  of  these  areas  would 
impose  unnecessary  restrictions  on  the 
public  we  are  taking  immediate  action 
to  remove  the  restrictions. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  and  because  this  rule 
relieves  ft  regulatory  restriction,  tiiere  is 
good  cause  under  5  U.S.C.  553  to  make  it 


effective  upon  publication.  We  will 
consider  commeaU  received  ivitiiLn  60 
days  of  publicatiea  of  this  interim  mi*  in 
the  Federal  R«gislar.  After  the  conunent 
period  closes,  we  will  publish  another 
document  in  tiw  Fsdacal  Register, 
including  a  discussion  of  any  comments 
we  receive  and  any  amendments  we 
make  to  the  rule  as  a  resuh  of  the 
comments. 

Executive  Order  1229}  am)  Regulatory 
Flexibffity  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions:  and  wilt  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Of&ce  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  regulation  removes  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  8  counties  in  Texas.  Within 
the  previously  regulated  areas  there  are 
approximately  56  entities  that  could  be 
affected,  including  23  fruit/produce 
markets,  16  nurseries,  7  flea  markets.  8 
packing  sheds,  and  5'  commercial 
growers  of  peaches  and  apples  on  6 
acres.  These  entities  comprise  less  than 
1  percent  of  the  total  number  of  similar 
enterprises  operating  in  Uie  State  of 
Texas. 

The  effect  of  this  rule  on  these  entities 
should  be  insignificant  since  most  of 
these  small  entities  handle  regulated 
articles  primarily  for  local  intrastate 
movement,  not  interstate  movement, 
and  the  distribution  of  these  articles 
was  not  effected  by  the  regulatory 
provisions  we  are  removing. 

Many  of  these  entities  also  handle 
other  items  in  addition  to  the  previously 
regulated  articles  so  that  tiie  s^ct,  if 
any,  of  this  regdafHon  oo  these  entities 
is  minimal.  Further,  the  conditions  in  the 
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Paperwork  Redact  on  Act 

This  rule  contains  no  new  information 
collection  or  recon  [keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  ipSO  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  1^372 


This  program/ac 
Catalog  of  Federal 
under  No.  10.025  a^d 
Executive  Order  133 
intergovernmental 
State  and  local  offit 
3015.  subpart  V.) 

List  of  Subjects  in  f  CFR  Part  301 


ivity  is  listed  in  the 
Domestic  Assistance 
is  subject  to 

72,  which  requires 
consultation  with 

ials.  (See  7  CFR  part 


les, 
reference,  Mexican 
,  Plant  pests, 
.  Quarantine, 


Agricultural  coninodit 
Incorporation  by 
fruit  fly,  Plant  diseases, 
Plants  (Agriculture 
Transportation 

Accordingly,  7  CFR  part  301  is 
amended  as  follow^: 

PART  301-DOME$TIC  QUARANTINE 
NOTICES 

1.  The  authority  i  itation  for  7  CFR 
part  301  continues  o  read  as  follows 


Authority:  7  U.S.C. 


ISObb,  150dd.  ISOee, 


150ff:  161. 162.  and  16^-167:  7  CFR  2.17,  2.51. 
and  371.2(c). 

2.  Section  301.64-  3,  paragraph  (c)  is 
revised  to  read  as  I  allows: 

§301.64-3    Regulated  areas. 


(c)  The  areas  described 
designated  as  regu  ated 

Texas 


Cameron  County.  1  h 
Hidalgo  County.  Tl  e 
Willacy  County.  TI  e 
Done  in  Washingto  i 
September  1991. 
James  W.  Gloaa«r, 

Administrator.  Animd/  and  Plant 
Inspection  Service. 
|FR  Doc.  91-21662  Fil^d 
MUMO  CODE  1410-34-11 


below  are 
areas: 


e  entire  county, 
entire  county, 
entire  county. 
DC.  this  4th  day  of 


Health 
9-9-91: 6:45  am] 


Foreign  Agriculture  Service 

7  CFR  Part  1485 

Market  Promotion  Program 

agency:  Foreign  Agriculture  Service, 
USDA. 

action:  Notice  of  meetings. 

SUMMARY:  Notice  is  hereby  given  of  two 
meetings  for  the  purpose  of  soliciting 
comments  and  answering  operational 
questions  from  the  public  regarding 
implementation  of  regulations  (7  CFR 
Part  1485)  governing  the  Market 
Promotion  Program  (MPP).  which  was 
published  as  an  Interim  Rule  in  the 
Federal  Register  (56  FR  40745]  on  August 
16, 1991. 

DATES:  The  meetings  will  be  held 
Tuesday,  September  17, 1991,  in  San 
Francisco,  and  Monday,  September  30, 
1991.  in  Washington.  DC,  from  9  a.m.  to 
4  p.m. 

addresses:  The  location  of  the 
meetings  are  as  follows: 

September  17— Pare  Fifty  Five  Hotel,  55 
Cyril  Magnin  Street  (formerly  North 
Fifth  Street),  San  Francisco,  California 
94102,  415-392-8000. 
September  30 — Jefferson  Auditorium 
(South  Building),  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenues,  SW.,  Washington,  DC. 
The  help  ensure  adequate  seating  and 
materials  are  available  at  each  meeting, 
interested  parties  are  encouraged  to 
register  in  advance  by  contacting  the 
Marketing  Operations  Staff  (MOS), 
room  4932-S.  FAS,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250-1000 
(telephone  (202)  447-5521). 

FOR  FURTHER  INFORMATION  CONTACT: 

Colette  Ross,  Marketing  Operations 
Staff,  room  4932-S,  FAS,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250-1000;  telephone  (202)  447- 
5521. 

SUPPLEMENTARY  INFORMATION:  The  MPP 

Interim  Rule  at  56  FR  40745.  August  16, 
1991,  provides  that  comments  regarding 
the  Interim  Rule  be  submitted  to  the 
Marketing  Operations  Staff,  FAS.  at  the 
address  above  within  60  days  of  the 
date  of  its  publication  in  the  Federal 
Register.  A  transcript  of  each  of  the 
meetings  announced  in  this  notice  shall 
be  available  for  review,  with  the  official 
record  of  public  comments  received 
pursuant  to  the  Interim  Rule. 


Signed  at  Washington,  DC,  September  5, 
1991. 
Duane  Acker, 

Administrator,  Foreign  Agricultural  Service, 
and  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  91-21715  Filed  »-9-91:  8:45  am| 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  Na  91-1 14] 

Validated  Brucellosis-Free  States 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  swine  by  adding 
Hawaii  and  New  Mexico  to  the  list  of 
validated  brucellosis-free  States.  We 
have  determined  that  they  meet  the 
criteria  for  classification  as  validated 
brucellosis-free  States.  This  action 
relieves  certain  restrictions  on  moving 
breeding  swine  from  Hawaii  and  New 
Mexico. 

effective  date:  Interim  rule  effective 
September  10, 1991.  Consideration  will 
be  given  only  to  comments  received  on 
or  before  November  12, 1991. 
ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-114.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Delorias  M.  Lenard,  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS, 
APHIS,  USDA,  room  736,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7767. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella.  The 
brucellosis  regulations  contained  in  9 
CFR  part  78  (referred  to  below  as  the 
regulations)  prescribe  conditions  for  the 
interstate  movement  of  cattle,  bison, 
and  swine. 
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Under  the  swine  brucellosis 
regulations.  States,  herds,  and  individual 
animals  are  classified  according^  to  their 
brucellosis  status.  Interstate  movement 
requirements  for  swine  are  based  npon 
the  disease  status  of  the  herd  of  State 
from  which  the  animal  originates. 

We  are  amending  ]  78.43  of  the 
regulations,  which  lists  validated 
brucellosis-free  States,  to  include 
Hawaii  and  New  Mexico.  Validated 
brucellosis-free  status  is  based  on  a 
State  having: 

(1)  The  necessary  authorities  for 
classification  as  a  vaHdated  brucellosis- 
free  State  for  swine; 

(2)  No  known  focus  of  swine 
brucellosis  at  the  time  of  validation  aad 
completion  of  one  of  several  Bie&ods  of 
surveillance;  or  no  diagnosed  case  of 
swine  brucellosis  in  &e  12-moDth  period 
preceding  the  classification,  and  a 
statistical  analysis  of  the  combined 
results  of  certain  tests  that  indicate  the 
testing  is  equivalent  to  either  complete 
herd  testing  or  alaughter  survciUance 
during  a  period  chosen  by  the  State;  and 

(3)  Certification  by  the  appropriate 
State  animal  health  official,  the 
Veterinarian  in  Charge  and  die  Deputy 
Administrator. 

After  reviewing  their  brucellosis 
program  records,  we  have  concluded 
that  Hawaii  and  New  Mexico  meet  the 
criteria  for  classificatioo  as  validated 
brucellosis-free  States.  Therefore,  we 
are  adding  Hawaii  and  New  Mexico  to 
the  list  of  States  in  §  7S.43.  This  action 
relieves  certain  restrictions  on  moving 
breeding  swme  from  Hawaif  and  New 
Mexico. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  for  publishing  (his  interim 
rule  without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  breeding  swine  from  Hawaii  and  New 
Mexico. 

Since  prior  notice  and  othei  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  and  because  this  rule 
relieves  a  regulatory  restriction,  there  is 
good  cause  under  5  U.S.C.  553  to  make  it 
effective  upon  publication.  We  will 
consider  comments  received  within  60 
days  of  publication  of  this  interim  rule  in 
the  Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register, 
including  a  discussion  of  any  comments 
we  receive  and  any  amendments  we 


make  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competitioa,  emptoyment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Herd  owners  in  Hawaii  and  New 
Mexico  will  be  affected  by  this  action, 
which  win  aHow  breeding  swine  to  be 
moved  interstate  from  Hawaii  and  New 
Mexico  without  being  tested  for 
brucellosis.  Approximately  200  swine 
are  tested  annually  for  brucellosis  in 
Hawaii  and  New  Mexico,  at  an  average 
cost  to  the  seller  of  $5.00  per  test,  in 
order  to  be  eligible  for  interstate 
movement.  Using  these  mimbers,  we 
estimate  that  removing  the  testing 
requirement  would  result  in  a  potential 
annual  savings  of  $1,000  for  swine  herd 
owners  in  Hawaii  and  New  Mexico.  Of 
the  approximately  3,000  swine  herd 
owners  nationwide  who  regulariy  ship 
breeding  swine  interstate,  approxi- 
mately 6  regularly  ship  breeding  swine 
interstate  froin  Hawaii  and  only  one 
from  New  Mexico.  All  of  these  herd 
owners  would  be  considered  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 


Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Fart  78 

Animal  diseases.  Brucellosis.  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

AuthOTtty:  21  U.S.C.  ni-n4a-l.  n4g.  115. 
117,  t20.  in.  123-126. 134l>,  134t;  7  CFF  2.17. 
2.51.  and  371.2(d). 

$78.43    [Amended] 

2.  Section  78.43  is  amended  by  adding 
"Hawaii,"  immediately  after 
"Delaware,"  and  adding  "New  Mexico." 
immediately  after  "New  Hampshire,". 

Done  in  Washington.  DC  Ihii  4th  day  of 
Septemh»er  19B1. 
lamM  W.  desscr. 

Administrator,  Animal  and  Phot  Health 

Inspection  Service. 

[FR  Doc.  91-21861  Filed  9-S-91;  1:45  amf 

BtLUM  CODE  S41»-34-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  207  and  220 

[Regulations  G  and  T;  Docket  No.  R-0732] 

Amendments  to  Margin  RegulatiORS 
To  Accommodate  Deposit 
Requirements  of  Regulated  Clearint 
Agencies 

agency:  Board  of  Governors  of  ^he 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  adopting 
amendments  to  Regulation  G  and 
Regulation  T  to  exclude  from  the 
limitations  of  the  margin  rules  the 
deposit  of  marfiin  securities  with 
clearing  agencies  regulated  by  the 
Commodity  Futures  Trading 
Commission  or  the  Securities  and 
Exchange  Conunission,  provided  these 
deposits  are  made  in  connection  with 
the  issuance  of.  or  guarantee  of.  or  the 
clearance  of  transactions  in.  any 
security  (including  options  on  any 
security,  certificate  of  deposit,  securities 
index  or  foreign  currency):  or  the 
guarantee  of  contracts  for  the  purchase 
or  sale  of  a  commodity  for  fiitine 
delivery  or  options  on  such  contracts. 
EFFECTIVE  DATE:  October  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Homer,  Securities  Credit  Officer, 
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or  Scott  Holz.  Attoi  ney.  Division  of 
Banking  Supervisio  n  and  Regulations 
(202)  452-2781;  for  he  hearing  impaired 
only.  Telecommuni:ations  Device  for 
the  Deaf  (TDD).  Dorothea  Thompson. 
(202)  452-3544. 

SUPPLEMEMTARY  INI  FORMATION:  A 
proposal  to  amend  Regulations  C  and  T 
to  accommodate  th^  deposit  of  margin 
securities  by  regulated  clearing  agencies 
was  published  for  aomment  in  the 
Federal  Register  oi^  June  5. 1991  (56  FR 
25641).  Ten  commetits  were  received. 
All  supported  the  Board's  proposal.  Two 
commenters  suggesjted  technical 
language  changes  to  clarify  the  nature 
of  the  clearing  ageicies'  responsibilities. 
Language  in  the  proposal  has  been 
changed  to  reflect  tnese  comments. 

The  amended  rule  will  eliminate  the 
need  for  registration  and  regulation 
under  Regulation  Qof  clearing  agencies 
for  the  regulated  fujures  markets, 
provided  the  deposit  complies  with  rules 
of  the  CFTC.  It  willlaccord  the  clearing 
arm  of  the  CME  and  other  futures 
clearing  agencies  tne  same  exemptive 
treatment  in  perforiiing  the  clearing 
function  that  the  Bdard  gave  in  1983  and 
1984  to  an  options  c  learing  agency  (48 
FR  23161.  May  24. 1  )83  and  49  FR  9559. 
March  14. 1984).  It  \  irill  also  make 
explicit  for  OCC  thii  implicit  exemption 
from  Regulation  G  j  iven  in  earlier  years 
and  change  languaj  e  to  reflect  products 
cleared  by  OCC  ths  t  may  not  be  called 
"options." 


Regulatory  Flexibii  'ty 

The  Board  believ  ;s 
significant  economi: 
substantial  number 
this  proposal  is  ado  pted 
were  received  on 


Act 

there  will  be  no 
impact  on  a 
of  small  entities  if 
No  comments 
statement. 


Act 

rep  orting  requirements 

jxisting  reporting 
•■  re  quired. 


this 

Paperwork  Reductipn 

No  additional 
or  modifications  to 
requirements  are 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  brokers.  Credit, 
Federal  Reserve  Syktem.  Investment 
companies.  Investir  ents.  Margin,  Margin 
requirements.  Natic  nal  Market  System 
(NMS  Security).  Rcj  torting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  220 

Banks,  Banking, 
Commodity  futures, 
Reserve  System.  Foreign 
Investment 

Margin.  Margin  requirements, 
Market  System 
Reporting  and  reco^keeping 
requirements.  Secu|ities 


IMI 


4unds.  Brokers. 
Credit,  Federal 
currencies, 
companies.  Investments, 

National 
.  (NN|S  Security), 


For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  sections  3.  7.  8. 17,  and  23  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (15  U.S.C.  78c,  78g.  78h,  78q. 
and  78w),  the  Board  amends  12  CFR 
parts  207  and  220  as  follows: 

PART  207— SECURITIES  CREDIT  BY 
PERSONS  OTHER  THAN  BANKS, 
BROKERS,  OR  DEALERS 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  Sees.  3.  7,  8, 17  and  23  of  the 
Securities  Exchange  Act  of  1934,  as  amended 
(15  U.S.C.  78c,  78g,  78h,  78q,  and  78w). 

2.  Section  207.1  is  amended  by 
redesignating  the  text  of  paragraph  (b) 
as  paragraph  (b)(1)  and  adding  a  new 
paragraph  (b)(2)  as  follows: 

§  207.1    Authority,  purpose,  and  scop«. 

***** 

(b)  Purpose  and  scope.  *  •  * 

(2)  This  part  does  not  apply  to 
clearing  agencies  regulated  by  the 
Securities  and  Exchange  Commission  or 
the  Commodity  Futures  Trading 
Commission  that  accept  deposits  of 
margin  stock  in  connection  with: 

(i)  The  issuance  of,  or  guarantee  of.  or 
the  clearance  of  transactions  in,  any 
security  (including  options  on  any 
security,  certificate  of  deposit,  securities 
index  or  foreign  currency);  or 

(ii)  The  guarantee  of  contracts  for  the 
purchase  or  sale  of  a  commodity  for 
future  delivery  or  options  on  such 
contracts. 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  Sees.  3,  7.  a  17  and  23  of  the 
Securities  Exchange  Act  of  1934,  as  amended 
(15  U.S.C.  78c  78g,  78h,  78q,  and  78w). 

2.  In  S  220.14  the  section  heading  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

§  220. 1 4    Clearance  of  aecurtties,  optiona, 

and  futures. 

***** 

(b)  Deposit  of  securities  with  a 
clearing  agency.  The  provisions  of  this 
part  shall  not  apply  to  the  deposit  of 
securities  with  an  options  or  futures 
clearing  agency  for  the  purpose  of 
meeting  the  deposit  requirements  of  the 
agency  if: 

(1)  "The  clearing  agency: 

(i)  Issues,  guarantees  performance  on, 
or  clears  transactions  in.  any  security 
(including  options  on  any  security, 
certificate  of  deposit,  securities  index  or 
foreign  currency);  or 


(ii)  Guarantees  performance  of 
contracts  for  the  purchase  or  sale  of  a 
commodity  for  future  delivery  or  options 
on  such  contracts: 

(2)  The  clearing  agency  is  registered 
with  the  Securities  and  Exchange 
Commission  or  is  the  clearing  agency  for 
a  contract  market  regulated  by  the 
Commodity  Futures  Trading 
Commission;  and 

(3)  The  deposit  consists  of  any  margin 
security  and  complies  with  the  rules  of 
the  clearing  agency  that  have  been 
approved  by  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  4. 1991. 
WUIiam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  91-21588  Filed  &-10-91:  8:45  am| 
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12  CFR  Parts  207  and  221 
[Docket  No.  R-0730] 
PIN  7100-AA99 

Securities  Credit  Transactions; 
Regulations  G  and  U;  Transfers  of 
Credit 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

summary:  The  Board  is  adopting 
amendments  to  Regulations  G  and  U  (12 
CFR  parts  207  and  221)  to  permit 
transfers  of  loans  between  lenders 
subject  to  Regulation  G  and  lenders 
subject  to  Regulation  U  on  the  same 
basis  as  transfers  between  two  lenders 
subject  to  the  same  regulation. 

EFFECTIVE  DATE:  October  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Laura  Homer,  Securities  Credit  Officer. 
or  Scott  Holz.  Attorney,  Division  of 
Banking  Supervision  and  Regulation 
(202)  452-2781.  For  the  hearing  impaired 
only.  Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202)  452-3544. 

SUPPI^MENTARY  INFORMATION:  In  May 
1991.  The  Board  proposed  amendments 
to  permit  the  transfer  of  a  regulated 
bank  loan  (or  a  portion  thereof)  to  a 
Regulation  G  leitder  or  the  transfer  of  a 
Regulation  G  loan  to  a  bank,  provided 
that  the  amount  of  credit  is  not 
increased,  the  collateral  is  not  changed, 
and  the  transfer  is  not  made  to  evade 
the  Board's  margin  regulations  (See  56 
FR  23252;  May  21. 1991). 
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Ten  comments  were  received.  All 
supported  the  proposed  amendments 
without  modification,  although  some 
asked  for  clarification  of  the  scope  of 
the  amendments. 

While  the  current  transfer  provisions 
in  Regulation  G  and  U  require  that  the 
transferee  lender  obtain  a  copy  of  the 
"purpose  statement"  (FR  G-3  or  FR  U-1) 
originally  filed  with  the  transferor 
lender,  the  proposed  amendments  ailow 
acceptance  of  a  written  statement  with 
the  same  kind  of  information  if  no 
purpose  statement  was  originally  filed 
with  the  transferor  lender.  One 
commenter  requested  clarification  of  the 
types  of  situations  in  which  no  purpose 
statement  would  have  been  filed  for  a 
loan  that  complied  with  margin 
regulations.  One  such  situation  involves 
a  regulated  bank  loan  that  did  not 
exceed  $100,000,  as  banks  are  only 
required  to  obtain  a  purpose  statement 
for  loans  in  excess  of  this  amount. 
Another  situation  in  which  no  purpose 
statement  would  exist  is  the  transfer  of 
a  purpose  loan  that  was  not  originally 
subject  to  the  margin  regulations 
because  no  margin  stock  was  originally 
pledged  for  the  loan.  If  the  loan  becomes 
secured  by  margin  stock,  the  loan  would 
be  prospectively  regulated  and  the 
transfer  provisions  would  apply  even 
though  no  purpose  statement  was  taken 
when  the  loan  was  first  made. 

Another  commenter  asked  whether  a 
bank  could  transfer  a  regulated  loan  to  a 
non-bank,  non-broker  if  the  transferee 
lender  was  not  already  registered  under 
Regulation  G.  The  proposed 
amendments  appear  to  permit  this  as 
long  as  the  transferred  loan  balance  is 
enough  to  cause  the  transferee  lender  to 
reach  the  registration  threshold  in 
Regulation  G. 

In  addition,  some  of  the  commenters 
requested  relief  from  the  "single-credit 
rule"  in  Regulations  G  and  U  as  it 
relates  to  loan  participations,  claiming 
that  the  proposed  amendments  address 
only  part  of  the  problems  associated 
with  transfers  of  regulated  loans 
between  lenders.  The  Board  is  issuing  a 
separate  interpretation  to  respond  to 
these  comments. 

Regulatory  Flexibility  Act 

The  Board  believes  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
this  proposal  is  adopted. 

Paperwork  Reduction  Act 

No  additional  reporting  requirements 
or  modifications  to  existing  reporting 
requirements  are  proposed. 


List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking.  Credit,  Federal 
Reserve  System,  Insurance  companies. 
Margin,  Margin  requirements,  National 
Market  System  (NMS  Security), 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations.  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

Accordingly,  pursuant  to  the  Board's 
authority  under  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  the 
Board  is  amending  12  CFR  parts  207  and 
221  (Regulations  G  and  U)  as  follows: 

PART  207— SECURITIES  CREDIT  BY 
PERSONS  OTHER  THAN  BANKS, 
BROKERS,  OR  DEALERS 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  Sees.  3, 7, 8, 17,  and  23  of  the 
Securities  Exchange  Act  of  1934.  as  amended 
(15  U.S.C.  78c.  78g.  78h,  78q.  and  78w). 

2.  In  S  207.3,  paragraphs  (l)(l)(i),  (ii). 
and  (3)  are  revised  to  read  as  follows: 

§  207.3    General  requirements. 

***** 

(1)  Transfers  of  credit.  (1)  A  transfer  of 
a  credit  between  customers  or  lenders 
or  between  a  lender  and  a  bank  shall 
not  be  considered  a  new  extension  of 
credit  if: 

(i)  The  original  credit  was  extended 
by  a  lender  in  compliance  with  this  part 
or  was  extended  by  a  bank  in  a  manner 
that  would  have  complied  with  this  part; 

(ii)  The  transfer  is  not  made  to  evade 
this  part  or  part  221  of  this  chapter; 
***** 

(3)  When  a  transfer  is  made  between 
lenders  or  between  a  lender  and  a  bank, 
the  transferee  shall  obtain  a  copy  of  the 
Form  FR  G-3  or  Form  FR  U-1  originally 
filed  with  the  transferor  lender  and 
retain  the  copy  with  its  records  of  the 
transferee  account.  If  no  form  was 
originally  filed  with  the  transferor,  the 
transferee  may  accept  in  good  faith  a 
statement  from  the  transferor  describing 
the  purpose  of  the  loan  and  the 
collateral  securing  it. 


PART  221— CREDIT  BY  BANKS  FOR 
THE  PURPOSE  OF  PURCHASING  OR 
CARRYING  MARGIN  STOCKS 

1.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

Authority:  Sees.  3.  7.  8,  and  23  of  the 
Securities  Exchange  Act  of  1934.  at  amended 
(15  U.S.C.  78c  78g,  78h  and  78w). 

2.  In  S  221.3,  paragraphs  (l)(l)(i),  (ii) 
and  (3)  are  revised  to  read  as  follows: 

S  221.3    General  requirement*. 

***** 

(i)  Transfers  of  credit  (1)  A  transfer  of 
a  credit  between  customers  or  banks  or 
between  a  bank  and  a  lender  subject  to 
part  207  of  this  chapter  shall  not  be 
considered  a  new  extension  of  credit  if: 

(i)  The  original  credit  was  extended 
by  a  bank  in  compliance  with  this  part 
or  by  a  lender  subject  to  part  207  of  this 
chapter  in  a  manner  that  would  have 
complied  with  this  part; 

(ii)  The  transfer  is  not  made  to  evade 
this  part  or  part  207  of  this  chapter; 

*  •  *  •  • 

(3)  When  a  transfer  is  made  between 
banks  or  between  a  bank  and  a  lender 
subject  to  part  207  of  this  chapter,  the 
transferee  shall  obtain  a  copy  of  the 
Form  FR  U-1  or  Form  FR  G-3  originally 
filed  with  the  transferor  and  retain  the 
copy  with  its  records  of  the  transferee 
account.  If  no  form  was  originally  filed 
with  the  transferor,  the  transferee  may 
accept  in  good  faith  a  statement  from 
the  transferor  describing  the  purpose  of 
the  loan  and  the  collateral  securing  it. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  4. 1991. 
WiUiam  W.  WUes. 
Secretary  of  the  Board. 
(PR  Doc.  91-21587  Filed  9-8-^1:  8:45  am) 

BtLUtra  COOE  U10-«1-M 


FARM  CREDIT  ADMINISTRATK>N 
12  CFR  Parts  611, 620,  and  621 
R»N  3053-AB20 

Organization;  Disdosurt  to 
Shareholders;  Accounting  and 
Reporting  Requirements;  Effective 
Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  final 
regulations  under  parts  611,  620,  and  621 
on  June  27, 1991  (56  FR  29412).  The  final 
regulations  amend  12  CFR  parts  611  and 
620  to  address  (1)  changes  in  the 
structure  and  lending  authority  of  Farm 
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Credit  institutions;  2)  capital  issues, 
obligations  insured  by  the  Fann  Credit 
System  Insurance  C  orporatian. 
obiigations  issued  ty  the  Farm  Credit 
System  Financial  Assistance 
Corporation,  and  pi  rticipation  in 
secondary  market  activities;  and  (3) 
other  administrativf'  and  technical 
changes.  In  additioi|.  the  final 
amendment  revises  and  clarifies  the 
definition  of  "forma  lly  restructured 
loans"  contained  in  part  621,  subpart  A. 
In  accordance  with  12  U.S.C.  2252.  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  pulilication  in  the 
Federal  Register  duiing  which  either  or 
both  Houses  of  Con  ^ess  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  September  10, 1991. 
EFFECnve  BATE  Se  )tember  10, 1991. 
FOR  RmTHER  MPOR  MTKM  COtfTACr 
Tong-Ching  Chang.  Staff  Accountant. 
Policy  and  Risk  Ani  lysis  Division. 
Office  of  Examinati  )n. 
Farm  Credit  Admin  stration, 
McLean.  VA  22102-P090, 
(703)  883-4077. 

or 
Joy  Strickland. 
Attorney, 

Office  of  General  C  )unsel. 
Farm  Credit  Admin  stration. 
McLean.  VA  22102-P090, 
(703)  883-4020. 
TDD  (703)  883-4444, 

Audiority:  12  U.Si^. 
Dated:  September  4, 
Curtis  M.  Anderson, 

Secretary.  Farm  Credi 

[FR  Doc.  91-21501  FHe^i  9-9-91:  8:45  am) 

WLUNG  CODE  ITOS-OI-M 


Z252(a|(9)and(10|. 
1991. 

Administration  Board. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  A^tministration 
14  CFR  Part 

(Docket  No.  »1-MM-3^AD;  Amendment  39- 
7078;  AD  91-15-141    I 

Airworthiness  Directives;  Boeing 
Model  727  Series  Ajrpianes 

agency:  Federal  Av  iation 
Administration  (FA/^).  DOT. ' 
ACTION:  Final  rule. 


IMI 


SUMMARY:  This  ame  idment  adopts  a 
new  airworthiness  <  irective  (AD), 
applicable  to  all  Bo<  ing  Model  727  series 
airplanes,  which  rec  uires  inspection  of 
the  main  landing  geir  (MLG)  door 
actuator  attach  fittisg  bolts,  and 
r^lacement.  if  nece  ssary.  This 
amendment  is  prom  }ted  by  reports  of 
loose  MLG  door  act  lator  attach  fitting 


bolts  that  allowed  movement  of  the 
fitting,  which  jammed  the  MLG  door  and 
prevented  full  extension  of  one  MLG, 
resulting  in  a  landing  with  that  MLG 
partially  extended.  This  condition,  if  not 
corrected,  could  result  in  a  landing  with 
one  MLG  partially  extended.  ' 

DATES:  Effective  October  15. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  15, 
1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
room  6401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanton  R.  Wood.  Seattle  Aircraft 
Certification  Office.  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2772. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  727  series  airplanes, 
which  requires  inspection  of  the  MLG 
door  actuator  attach  fitting  bolts,  and 
replacement,  if  necessary,  was 
published  in  the  Federal  Register  on 
April  a  1991  (56  FR  14219). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  ameiidment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  requested  that 
airplanes  that  have  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
727-32-275.  be  exempt  from  the 
requirements  of  the  proposed  rule.  The 
commenter  stated  that  the  modification 
described  in  that  service  bulletin 
involves  the  installation  of  an  improved 
door  safety  bar  that  prevents  the  MLG 
door  from  jamming,  whatever  the  cause. 
The  FAA  does  not  concur.  The  FAA 
does  not  consider  the  safety  bar 
modification  to  be  a  positive  fix  to  the 
problem  addressed  by  this  rulemaking 
action,  since  the  safety  bar  modification 
may  not  permit  extension  of  the  MLG  if 
the  door  actuator  attach  fitting  bolts 
were  loose. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  mle  as  proposed. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  increase  the 
specified  hourly  labor  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 
The  FAA  has  determined  that  this 
change  will  neither  significantly 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
rule. 

There  are  approximately  1,710  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  1.143  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  on  the  AD 
on  U.S.  operators  is  estimated  to  be 
$62,865. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  suHlcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 
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PARI  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (AmtndMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-15-14.  Boeing:  Amendment  39-7078. 
Docltet  91-NM-30-AD. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  detect  loose  main  landing  gear  (MLG) 
door  actuator  attach  fitting  bolts,  accomplish 
the  following: 

A.  Within  the  next  1,500  flight  cycles  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  3,700  flight  cycles, 
inspect  for  loose  MLG  door  actuator  attach 
fitting  bolts  in  accordance  with  Part  III, 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-32-0383,  dated  December 
6,1990. 

B.  If  the  bolts  are  found  loose,  accomplish 
Figure  1  or  2  of  Boeing  Service  Bulletin  727- 
32-0383,  dated  December  6, 1990. 

1.  If  Figure  1  is  accomplished,  repeat  the 
inspection  required  by  paragraph  A.  of  this 
AD  at  intervals  not  to  exceed  3,700  flight 
cycles. 

2.  Accomplishment  of  Figure  2  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD. 

C.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certirication  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

E.  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  727-32-0383. 
dated  December  6. 1990.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  96124.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC.  This 
amendment  (39-7078,  AD  91-15-14)  becomes 
effective  October  15. 1991. 


Issued  in  Renton,  Washington,  on  |uly  8. 
1991. 

Darrall  M.  Pederaon. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-21584  Filed  9-9-91;  8:45  am] 
BiLum  COM  4»1«-1t-ll 


14  CFR  Parts  71  and  75 
(Alrapac*  Docket  No.  91-AQL-3] 

Alteration  of  VOR  Fadaral  Airways,  Jet 
Routes,  and  Compulsory  Reporting 
Points 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  These  amendments  correct 
errors  discovered  in  the  descriptions  of 
all  Federal  airways,  jet  routes  and 
compulsory  reporting  points  that  have 
Giper.  IN,  in  their  descriptions.  Ciper 
VOR  is  actually  located  in  the  State  of 
Michigan  and  this  action  corrects  that 
error. 

EFFECTIVE  DATE:  0901  u.t.c.  November 
14,  1991. 

FOn  FURTHER  INFORMATION  CONTACT 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION:  These 
amendments  to  parts  71  and  75  of  the 
Federal  Aviation  Regulations  correct 
errors  discovered  in  the  descriptions  of 
all  Federal  airways,  jet  routes  and 
compulsory  reporting  points  that  have 
Giper,  IN,  in  their  descriptions.  The 
Giper  VOR  is  actually  located  in  the 
State  of  Michigan  instead  of  Indiana  as 
published  in  the  Federal  Register  on 
February  7, 1990  (55  FR  4168).  This 
action  corrects  that  error.  Because  this 
action  merely  involves  a  correction  in  ' 
the  geographic  location  of  the  Giper 
VOR,  notice  and  pubhc  procedure  under 
5  U.S.C.  553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafTic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

Aviation  safety.  VOR  Federal 
airways,  Compulsory  reporting  points 
and  |et  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  71  and  75)  are  amended,  as 
follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

S  71.123    [Amended] 

2.  S  71.123  is  amended  as  follows: 

V-6.  V-10.  V-55.  V-156.  V-193.  V-228 
and  V-526    (Amended] 

Wherever  the  words  "Giper.  IN" 
appear,  substitute  the  words  "Giper, 
MI." 

971^3   (AmendMl] 

3.  §  71.203  is  amended  as  follows: 
Remove  the  words  "Giper,  IN"  and 

substitute  the  words  "Giper,  MI." 

«71^7    [Amended] 

4.  8  71.207  is  amended  as  follows: 
Remove  the  words  "Giper.  IN"  and 

substitute  the  words  "Giper,  MI." 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

5.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a). 
1510:  Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  {anuary  12, 1983);  14 
CFR  11.69. 

975.100    [Amended] 

6.  9  75.100  is  amended  as  foUows: 

)-146  and  )-554    (Amended] 

Wherever  the  words  "Giper.  IN" 
appear,  substitute  the  words  "Giper. 
MI." 
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ActtBg  Abmager,  Ainpace-Ritles  and 
Aeronautical  Information  Division. 
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DEPARTMENT  0Fi>1E  TREASURY 


Customs  Sarvice 

19  CFR  Chapter  I 
ITD  91-77] 


TeohnicaJ  AmendiiMnls  to  the 
Customs  netulattfns 


aooicy:  U.S.  Customs  Service, 
Department  of  the  |  reasury. 
action:  Final  rule. 


tqms 
jTre 

'i- 


summary:  In  accordance  with  Customs 
policy  of  periodically  reviewing  its 
regulations  to  ensute  that  (hey  are 
current,  this  document  makes  certain 
chaDges  which  are  necessary.  The 
document  corrects  various 
organizational  references  in  order  to 
conform  those  references  to  the  current 
organization  of.  am)  allocation  of 
functional  responsibilities  within. 
Customs  Headquarters.  In  addition,  the 
document  corrects  pertain  oot-of-date  or 
otherwise  incerrectirefereaces  iavolving 
other  government  agencies.  The  changes 
are  nonsubstantive  lor  merely  procedural 
in  nature.  , 

EFFECTWI  ©ATE  Se^rtember  la  1991. 
FOR  FURTHER  mPORMATKM  CONTACT 
Francis  W.  Foote,  Regulations  and 
Disclosure  Law  Branch  (202-566-8237). 
SUPPt^MENTARY  INlk>RMATK>N: 


i 

jnfiht 


Background 

As  part  of  a  confihumg  program  to 
keep  its  regulations  current  and 
accurate,  Custonis  l^as  determined  that 
certain  changes  shcjuld  be  made  to  the 
regulations.  A  number  of  decisions  have 
been  taken  at  Customs  Headquarters  in 
recent  years  involving  changes  in  the 
names  and  functienel  respoaaibilitie*  of 
various  Headquarters  offices,  divisions, 
branches  and  otfaer]entities.  As  a 
consequence  of  theSe  organizational 
changes,  the  current  regulations  contain 
a  significant  number  of  references  to 
former  organizatiooeJ  entities  which  are 
now  out-of-date  in  terms  of  name  or 
functional  context  (ff  both.  Some  of 
these  out-of-date  references  do  not 
directly  affect  the  public  in  that  th^ 
relate  primarily  to  internal  Customs 
procedures.  In  othei  c^ses,  however,  the 
out-of-dale  referencje  may  concern  the 
office  to  which  a  member  of  the  public 


decision  or  for  purposes  of  obtaining 
informal  information  or  advice,  in  which 
case  the  incorrect  reference  could 
complicate  efforts  to  communicate  with 
Customs  and  delay  resolution  of  the 
matter.  In  addition,  in  connection  wtth 
this  review  of  the  regulations  Customs 
has  found  a  number  of  references  to 
agencies  or  offices  outside  Customs 
which  are  out-of-date  or  otherwise 
incorrect  and  thus  should  be  corrected. 
The  changes  set  forth  in  this  document 
are  nonsubstantive.or  merely  procedural 
in  nature. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Raquirements 

Inasmuch  as  these  amendments 
merely  conform  the  Customs 
Regulations  to  agency  organization, 
procedure,  or  practice  and  pro\'ide 
necessary  information  for  die  general 
public  pursuant  to  5  U.S.C  553  (a)(^ 
and  (b)(B},  notice  and  public  procedures 
are  not  required  and  would  be  contrary 
to  the  public  interest  and.  for  the  same 
reasons  pursuant  to  5  U.S.C.  553  (a)(2] 
and  (dH3),  a  delayed  effective  date  is 
not  required. 

Exeoiriive  Order  12291 

Because  this  document  relates  to 
agency  management,  it  is  not  subject  to 
Executive  Order  12291- 

Regulatory  FlextbOily  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U5.C. 
601  et  seq.)  do  not  apply. 

Drafting  Information 

The  piincipal  author  of  this  document 
was  Francis  W.  Foote.  Ret^stions  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
ol^ices  participated  in  its  development 

Amendments  to  the  Regulations 

Accordingly,  under  the  authority  of  19 
U.SX:.  66  and  1624. 19  CFR  chapter  I  is 
amended  as  set  forth  below: 

In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
words  indicated  in  the  middle  column 
from  wherever  they  appear  in  the  CFR 
designation,  and  add  the  words 
indicated  in  the  ri^t  column: 


should  refer  a  speci 


Ic  matter  for 


CFR  Designation 

R6fD0M< 

AM 

54.14(bK2)(imA)_ 

Offioaot 

OffiMOf 

investiga- 

Enforce- 

tem. 

ment 

54.72(a) 

FMdSafaty 

^«>«S«lety 

•ftdOuality 

and 

S«vlc«. 

loapeciton 
Socvico. 

CFR  Designation 

Rwnov© 

Add 

M80(l>) 

Ommts, 

Carrier 

■' 

DrawtMck 

RuMny 

and  Bonds 

Branch. 

Uvisioa 

{ 10  8(c) 

Post  Office 

U.S.  Postal 

introductory 

Department. 

Service. 

text 

110.37 - 

Carriers, 

Commercial 

Ocawbacfc 

Rulings 

and  Bonds 

Divisioa 

Division. 

Entry 

ft ^^L^^^K^ **    -     -     —  1 

intematiorw 

Procedures 

Trade 

and  Penalties 

Compliance 

Divisioa 

\MaMn. 

$10.36(1).- 

OMoesf 

Office  of 

inwMtisa- 

Enfoioe- 

tions. 

monL 

J  18.7(c) 

Offceof 

Office  ol 

Investiga- 

Enforce- 

Sons. 

ment 

}24l3a(8) 

Office  of 

OfSoeof 

Inspection 

Cargo 

and  Control. 

Enfon:«- 

. 

Cargo 

menland 

Processing    , 

Facilitation 

Division. 

524.32(l». 

ClNSSeMice 

Office  of 

Commission. 

Manage- 
ment 

J  24  70(C) 

Assistant 

Director, 

Director 

National 

ttoceunling). 

Finance 

Oiviaionof 

Center. 

Financial 

Management 

United  States 

Custems 

Sannoe. 

S  101.3(a) 

Assistant 

Assistant 

Secretary 

Secretary 

^Enforcement 

(Enforce- 

a 

ment). 

Operations). 

{ 103.0  .„     _. 

OiHkMufeLaw 

Regulations 

Brancf). 

and 

Disclosure 
Law 
Branch. 

PuWic 

PiibNe 

InteimsDon 

Informflnion 

Divisioa 

Office. 

S  103.5  (bKl>  and 

t}isck>sure  Law 

Regulations 

(d)(n- 

Brancti. 

and 
Disclosure 

Law 
Branch. 

J  103.8(a)(3) 

Public  Affairs 

Public  Affairs 

Owlsion. 

Offica 

J103.14((fl(tKiiO.... 

Disclosure  Law 

ReguMions 

Brandv 

and 

Regulations 

Disclosure 

Control  and 

Law 

Disclosure 

Branch. 

L«wt>vision, 

Headquar- 

Headquar- 

ters,  U.S. 

tars.  US. 

Customs 

Customs 

Servloe. 

Ser>me. 

1301 

1301 

Constitution 

■ 

Constitution 

Avenue 

Avenue, 

NW., 

fMf..flflom 

Washing- 

232$. 

toaI}C 

Washingten. 

20229. 

DC  20228. 

S  103.14(d)(1)(iv).... 

Disclosure  Law 

Regulations 

Branch. 

and 

Disclosure 
taw 
Branch. 

Federal  Register  /  Vol.  56.  No.  175  /  Tuesday.  September  10,  1991  /  Rules  and  Re^uUtioaf      46115 

— - — ■ — —       1 

CFR  Oesignaiian 
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Add 

CFR  Des^nation 

nWnvvv 

AM 

CFR  Designation 

ftanKwe 

tm 

i  i03.i4W)(;a(iii)_. 

niirtfui—  Law 

Regulations 
and 

S  133.5(c) 

United  states 
Patent  Office. 

US  Patent 

and 

{ 133.37(b)  and 
{133.47, 

Intolleciual 
Property 

Branch. 

Con^TiissMiei 
of  Customs, 

neguWiona 

Disctoeuw 

Trademark 

Attention: 

RigMs 

Control  and 

Lm 

Office. 

Entry, 

Brsnch. 

Disclosure 

Branch. 

{133.6 

Corrvnissoner 

InteNeduel 

Uoenaing 
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Headquar- 

introductory 

Of  Customs 

and 
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ters,  U.S. 

text 

Rights 

Resthcled 

tera.  U.S. 
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Branch. 

Merchandise 

Customs 

Service. 

{ 133.6(a) 

U.S.  Patent 

U.S.  Patent 
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Service. 
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Office. 
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1301 
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Trademark 
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Avenue. 

Office. 
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Copyright 
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US 
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{ 133.7(a) 

Commissioner 

Intellectual 

Copyright 
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Property 

Offioa. 
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text. 

Rights 

{  146.B1{b) 

Entry 

Intemalienal 

Washington. 

20229. 

Branch. 

Procedures 

Trade 

(X:  20229. 

Patent  Office 

U.S.  Patent 

and  Penalties 

CompliarKe 

§ll1.l9<d) 

Director,  Entry 
Procedures 

Office  of 

and 

Divisioa 
Carriers, 
Drawback 

Division. 

Trade 

8  14fi  R3ia) 

and  ParMtties 

Operations. 

1  louviiiaiK 

Office 

y  |^«.&.>IB^ 
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U.&  Patent 

US  Patent 

and  Bonds 
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1111.30(d) 

Burr. 

Office  o( 

OMoa. 

and 
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Uoenaing 

Trad* 

Trademark 

{ 148.55(a) „... 

US  Patent 

U.S.  Patent 

and 

Operations. 

Office. 

Office. 

and 

Raatricted 

{ 133.7(b) 

Oortimissiorwr 

mtaRedual 

Tiodemark 

Meictiandtse 

Of  Customs. 

Property 
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Rights 

{148105(a) 

Office  or 

Olfioeof 

J  111.98 

Entry 

Interrtilional 
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Operations 

Commercial 

ProceduMa 

Trade 
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{133.11 

Patent  Office 

U.S.  Patent 
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Office  01 
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Trademark 

Servioas 
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Carriers. 

Commercial 
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Control 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secrotary 

29  CFR  Part  92 
RIN  1214-AA04 

Redwood  Employee  Protection 
Program;  Bureau  of  Lat>or 
Management  Relations  and 
Cooperative  Programs 


agency:  Office  of 
ACnOM:  Final  rule; 


the  Secretary,  Labor, 
removal  of  a  part. 


summary:  The  Depi  rtment  of  Labor  has 
l>een  responsible  for  administering 
significant  aspects  c  f  the  Redwood 
Employee  Protectioi  i  Program 
established  by  title 
National  Park  Expahsion  Act  of  1978 
(Pub.  L.  95-250).  The  statute  has 
provided  benefits  to  eligible  employees 
of  timber  harvesting  and  related  wood 
processing  firms  adversely  affected  by 
the  Park  expansion. iThe  final  date  for 
industry  workers  tolestablish  basic 
eligibility  was  September  30, 1989.  On 
April  1, 1991.  a  HOtiae  proposing  that 
part  92  be  removed  Was  published  at  56 
FR  13299.  No  comments  were  received 
by  the  Department  i^  response  to  this 
notice.  Now  the  Deoartment  is 


rtain  after  which 
cations  for  benefits, 
s  benefit  decisions, 
timely.  The  effect 
to  bring  to  a  close 
sibility  under  this 


announcing  a  date 
time  additional  app 
or  appeals  of  previ 
will  be  considered 
of  this  action  will  b 
this  Agency's  respoi 
statute.  Accordingly,  part  92  is  being 
removed  from  the  Cpde  of  Federal 
Regulations. 

EFFECTIVE  DATE:  October  10, 1991 
FOR  FURTHER  INFORtlATION  CONTACT: 
Kelley  Andrews,  Director,  Office  of 
Statutory  Programs,,  U.S.  Department  of 
Labor,  room  S-2203J  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210, 
telephone:  (202)  523|€071.  (This  is  not  a 
toll-free  number.) 

SUPPtEMENTARY  INRORMATION:  Title  II  of 
the  Redwood  Natioaal  Park  Expansion 
Act  of  1978  provide!  monetary  and  non- 
monetary benefits  \t  eligible  employees 
of  timber  harvesting  and  related  wood 
processing  firms  adversely  affected  (laid 
off,  terminated,  or  downgraded)  by  the 
Park  expansion.  Un  ier  the  Act, 
employees  were  rec  uired  to  apply  for 
benefits  no  later  th^n  September  30, 
1980.  Some  older  eniployees  were 


eligible  for  benefits 
September  30. 1989. 

Determination  Appeals 

In  accordance  wi 
employees  whose 
benefits  were  reject  ed 
appeal  to  this  agen(  y 


until  age  65 — about 


h  title  II  of  the  Act. 
ications  for 
had  the  right  to 
for  review  and 


a)pl 


reconsideration  prior  to  October  1, 1989. 
While  new  appeals  have  ceased,  this 
regulation  provides  official  notice  of  the 
expiration  of  the  appeal  process  and 
completes  this  agency's  determination 
review  responsibility  for  benefit 
eligibility.  Therefore,  any  appeal 
submitted  to  this  agency  for  review  and 
reconsideration  after  the  adoption  of 
this  regulation  will  be  considered 
untimely  and  dismissed.  Any  such 
appeal  resulting  from  actions  taken  on 
any  cases  currently  before  the  Secretary 
will,  however,  be  considered  timely. 

Health  Benefit  Claims 

Under  title  II  of  the  Act,  this  agency 
has  been  reviewing  health  benefits 
claims  for  eligible  employees  and 
ensuring  their  payment.  While  no  new 
health  claims  could  be  incurred  after 
September  30, 1989,  this  agency  has 
allowed  a  grace  period  for  eligible 
employees  to  gather  cost  statements 
from  health-care  providers  to  submit  to 
this  agency.  This  regulation  provides 
official  notice  of  the  expiration  of  the 
period  allotted  for  the  submission  of 
health  benefits  claims.  Therefore,  claims 
submitted  after  the  adoption  of  this 
regulation  will  be  considered  untimely 
and  will  be  returned. 

Pension  Benefit  Claims 

Also  under  title  II  of  the  Act,  this 
agency  has  been  reviewing  pension 
benefit  claims  for  eligible  employees. 
September  30, 1989,  was  the  final  date 
for  pension  eligibility.  This  regulation 
provides  official  notice  of  the  expiration 
of  the  period  allotted  for  the  submission 
of  pension  claims.  Therefore,  claims 
submitted  after  the  adoption  of  this 
regulation  will  be  considered  untimely. 

E.O.  12291 

This  rule  does  not  have  the  financial 
or  other  impact  to  make  it  a  major  rule 
and,  therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary  under  E.0. 12291. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  under  this  rule. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
niunber  of  small  entities.  The  Secretary 
has  certified  this  fact  to  the  Small 
Business  Administration,  and  no 
regulatory  impact  analysis  is  necessary 
under  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  29  CFR  Part  92 

Unemployment  compensation. 
National  parks. 


Accordingly,  under  the  authority  5 
U.S.C.  301,  part  92  of  title  29  of  the  Code 
of  Federal  Regulations  is  removed. 

Signed  at  Washington.  DC,  this  3rd  day  of 
September,  1991. 
Lynn  Martin, 
Secretary  of  Labor. 
[FR  Doc.  91-21684  Filed  9-9-91: 8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  ind  81 
(TX5-1-5218;  FRL-39«6-«l 

Approval  and  Promulgation  of 
Impiementation  Plans;  Revisions  of  the 
Texas  Air  Control  Board  Rules  for 
Particulate  Matter  (PM,o)  Designation 
of  Areas  for  Air  Quality  Purposes 
Reclassification  of  Total  Suspended 
Particulate  Matter 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  This  Federal  Register  notice 
approves  several  revisions  to  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Texas  for  (1)  adding  new 
particulate  matter  definitions,  and  (2) 
reviewing  and  evaluating  the  State's 
existing  particulate  matter  regulations 
for  protecting  the  PMio  standards  under 
40  CFR  Part  51.  Also,  the  EPA  approves 
the  State's  request  for  reclassifying  the 
existing  nonattainment  Total  Suspended 
Particulate  (TSP)  areas  in  Texas  from 
"nonattainment"  to  "unclassifiable" 
status,  under  40  CFR  part  81.  these 
revisions  only  update  the  affected  State 
regulations  for  meeting  the  regulatory 
requirements  of  particulate  matter  in 
terms  of  PMio.  It  should  be  noted  that 
this  notice  is  not  intended  for  taking  any 
action  on  or  addressing  the  PMio 
"nonattainment"  SIP  issues  in  Texas. 
The  PMio  nonattainment  SIPs  will  be 
submitted  by  the  State  in  accordance 
with  the  provisions  of  the  1990  Clean  Air 
Act  Amendments,  and  EPA  will  take 
appropriate  action  accordingly  at  a  later 
date  in  separate  notices. 

These  revisions  are  partially  in 
response  to  the  requirements  of  the  PMio 
National  Ambient  Air  Quahty  Standards 
that  were  promulgated  by  the  EPA  in  the 
Federal  Register  notice  of  July  1, 1987  (52 
FR  24634).  This  action  today  only 
approves  the  Texas  PMio  statewide 
regulatory  requirements.  The  EPA 
published  a  notice  of  its  final  action  on 
the  committal  PMio  SIPs  (Group  II  SIPs) 
for  the  State  of  Texas  on  June  16, 1989. 
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[54  FR  25582)  in  the  Federal  Register. 
This  SIP  revision  and  reclassification  of 
the  TSP  areas  are  approved  under  the 
statutory  requirements  of  Sections  110 
and  107  of  the  Clean  Air  Act, 
respectively. 

Today's  notice  is  published  to  advise 
the  public  that  EPA  is  approving  the 
Texas  SIP  revisions  for  the  subjects 
mentioned  above.  The  rationale  for  this 
approval  is  contained  in  this  notice. 
DATES:  This  action  will  be  effective  on 
November  12. 1991.  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  State's 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-four  hours  before 
the  visiting  day. 
Planning  Section,  Air  Programs  Branch. 

Air.  Pesticides,  and  Toxics  Division, 

U.S.  Environmental  Protection 

Agency.  Region  6, 1445  Ross  Avenue. 

Dallas.  Texas  75202.  Telephone:  (214) 

655-7214. 
Texas  Air  Control  Board.  12124  Park  35 

Circle.  Austin.  Texas  78753. 

Telephone:  (512)  908-1000. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  J.  Behnam,  P.E.;  Planning  Section. 
Air  Programs  Branch.  Environmental 
Protection  Agency.  Region  6. 1445  Ross 
Avenue,  Dedlas.  Texas  75202.  telephone: 
(214)  655-7214. 
SUPPLEMENTARY  INFORMATION: 

State  Submission 

The  State  of  Texas  submitted  several 
separate  revisions  to  the  Texas  SIP  for 
meeting  the  requirements  of  the  PMio 
rules.  The  regxJatory  revisions 
submitted  by  the  Texas  Air  Control 
Board  (TACB)  and  being  approved  by 
the  EPA  under  this  notice  are  applicable 
to  the  entire  State  of  Texas.  The  State 
has  submitted  the  following  revisions. 

1.  On  July  19, 1988.  the  Governor  of 
Texas  submitted  a  request  for 
redesignating  of  the  existing  Total 
Suspended  Particulate  (TSP) 
nonattainment  areas  in  Texas.  The  State 
requested  EPA  to  reclassify  the  existing 
nonattaiiunent  areas  for  TSP  to 
unclassifiable  status.  The  State 
identified  nine  nonattainment  TSP  areas 
for  reclassification  as  follow:  (1)  Three 
limited  areas  in  El  Paso  County  (El  Paso 
1.  El  Paso  2,  and  El  Paso  4),  (2)  two 
limited  areas  in  Cameron  County 
(Cameron  1  and  Cameron  2).  (3)  two 


limited  areas  in  Nueces  County  (Nueces 
1  and  Nueces  2).  and  two  hmited  areas 
in  Harris  County  (Harris  1  and  Harris  5). 
Harris  1  area  refers  to  Houston  1  area 
located  in  the  City  of  Houston  and 
Harris  5  area  refers  to  an  area  located  in 
the  City  of  Aldine.  For  consistency  with 
the  previous  Code  of  Federal 
Regulations,  EPA  will  use  Houston  1  and 
Aldine  to  identify  these  areas  in  this 
notice  and  40  CFR  Part  81.  The  State  has 
submitted  a  complete  narrative 
descriptions  of  these  areas  along  with 
the  area  maps  to  the  EPA. 

2.  On  September  29, 1988.  the 
Governor  of  Texas  submitted  a  SIP 
revision  to  EPA  that  contained  TACB 
Regulation  VI.  Control  of  Air  Pollution 
by  Permits  for  New  Construction  or 
Modification.  These  rules  were  revised 
to  streamline  the  administrative 
procedures  associated  with  changes  in 
ownership  of  previously  permitted 
facilities.  In  addition,  the  TACB  changed 
the  reference  date  under  Prevention  of 
Significant  Deterioration  of  Air  Quality 
to  reflect  the  requirements  of  the  PMio 
rules  as  promulgated  by  the  EPA  on  July 
1. 1987,  The  TACB  adopted  these 
revisions  on  July  15, 1988. 

3.  On  August  21. 1989,  the  Governor  of 
Texas  submitted  a  SIP  revision  which 
included  revisions  to  the  TACB  General 
Rules  and  Regulation  I.  Also,  this  SIP 
revision  included  the  El  Paso  interim  SIP 
and  preliminary  analysis  for  that  area. 
General  Rules  were  revised  to  include 
the  PMio  definitions  and  Regulation  I 
was  revised  to  adopt  additional 
regulatory  controls  for  the  EL  Paso  area. 
The  TACB  adopted  these  revisions  on 
July  16, 1989.  This  notice  is  not  intended 
to  address  any  EPA  actions  on  the  El 
Paso  interim  SIP  or  any  other  SIP  that 
concerns  the  El  Paso  F^io 
nonattainment  issues. 

Evaluation  of  States  Submissions 

The  EPA  has  evaluated  the  State's 
particulate  matter  and  related  regulatory 
requirements,  procedures,  and  other 
documents  submitted  in  support  of  the 
PMio  SIP.  and  the  findings  are  as 
follows: 

1.  Particulate  Matter  Definitions— The 
definitions  adopted  under  TACB 
General  Rules  for  "particulate  matter", 
"particulate  matter  emissions".  "PMio", 
"PMio  Emissions",  and  "total  suspended 
particulate"  are  identical  to  the  Federal 
definitions  found  in  40  CFR  51.100.  Also, 
the  TACB  adopted  the  significance 
levels  for  PMio  as  specified  under  40 
CFR  51.165(b)(2).  These  definitions  are 
coded  under  §  101.1  of  TACB  General 
Rules  (31  TAC  chapter  101). 

2.  Prevention  of  Significant 
DeterioraUon  (PSD)— The  TACB  PSD 
rules  are  given  under  §  116.3(a)(13)  of 


Regulation  VI  (31  TAC  chapter  116). 
Control  of  Air  Pollution  by  Permits  for 
New  Construction  or  modification.  The 
Texas  PSD  rules  are  not  yet  approved 
by  the  EPA.  At  present,  the 
requirements  of  Federal  PSD  program, 
as  found  in  40  CFR  52.21,  apply  for  new 
source  review  purposes  in  Texas.  The 
TACB  operates  the  PSD  program  under 
a  partially  delegated  program  which 
allows  the  State  to  conduct  all 
administrative  and  technical  reviews  of 
the  PSD  applications,  however,  EPA 
retains  the  enforcement  responsibilities. 
At  present,  the  EPA  Regional  Office 
issues  the  final  P^  permits  in  Texas 
and  will  continue  to  do  so  until  such 
time  as  the  Texas  PSD  SIP  is  approved. 

3.  Emergency  Episode  Plan — the 
existing  Texas  SIP  contains  appropriate 
emergency  episode  regulations  under 
TACB  Regulation  VUI  (31  TAC 
CHAPTER  118).  Control  of  Air  Pollution 
Episodes.  In  addition  to  regulatory 
provisions,  the  State  has  adopted  an 
emergency  episode  plan  entitled  "Texas 
Air  Pollution  Episode  Contingency 
Plan".  These  provisions  are  approved  by 
the  EPA  under  the  SIP.  Regulation  VIII 
has  been  revised  to  replace  particulate 
matter  with  the  PMic  concentrations  in 
Table  1— Air  Pollution  Episodes- 
Ambient  Concentration  Criteria.  These 
revisions  have  been  approved  under  a 
separate  rulemaking  notice  in  the 
Federal  Register  September  6, 1990  (55 
FR  36632^ 

4.  Existing  SIP— The  EPA  has 
reviewed  the  existing  TACB  regulations 
that  control  directly  or  indirectly 
particulate  matter  emissions  and  has 
determined  that  the  existing  SIP- 
approved  regulations  are  adequate  to 
protect  the  PMio  NAAQS  except  for 
Regulation  I  that  need  to  be  revised  to 
cover  the  El  Paso  nonattainment  area.  If 
the  PMio  monitoring  data  show  violation 
of  the  PMio  NAAQS  in  any  area  of  the 
State  in  the  future,  the  State  regulations 
will  have  to  be  reviewed  again  and 
revised  (if  necessary)  to  provide 
additional  control  measures  along  with 
other  control  strategies  for  attaining  and 
maintaining  the  PMio  NAAQS. 

5.  TSP  Nonattainment 
Redesignation— The  Governor  of  Texas 
has  requested  EPA  to  redesignate  the 
total  suspended  particulate  (TSP) 
nonattainment  areas  located  in  several 
counties,  to  unclassifiable  status  in 
conjunction  with  approval  of  the  PMio 
SIP.  These  areas  are  specifically 
identified  by  the  TACB  as  follows:  (1) 
Three  limited  areas  in  El  Paso  County 
(El  Paso  1.  El  Paso  2.  and  El  Paso  4).  (2) 
two  limited  areas  in  Cameron  County 
(Cameron  1  and  Cameron  2).  (3)  two 
limited  areas  in  Nueces  County  (Nueces 
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1  and  Nueces  2).  and  (4)  two  limited 
areas  in  Harris  Ccunty  (Houston  1  and 
Aldine).  For  the  raasons  discussed  in  the 
Federal  Register  r  otice  of  July  1. 1987  (52 
FR  24634).  the  EP/ 1  is  changing  the 
status  of  these  are  as  from  TSP 
"nonatfainment"  t  d  TSP  "unclassifiable" 
in  conjunction  wit  i  its  approval  of  this 
PMio  SIP.  This  wo  lid  allow  the  State  to 
conduct  PSD  revie  w  for  both  indicators 
(TSP  and  PMio)  of  particulate  matter  as 
I  avoid  the 
ng  to  conduct  a 


applicable  and  wi 
complexity  of  hav 


nonattainment  review  for  TSP.  while 
simultaneously  co  iducting  PSD  review 
for  PMio.  In  genen  1,  the  revised  'TSP" 
area  designation  nust  be  retained  as 
•TSP"  until  after  I  PA  promulgates  PMio 
increments  becau!  e  the  existing 
increments  for  particulate  matter  (TSP 
increments)  deper  d  upon  the  existence 
of  Section  107  des  gnations  for  TSP. 
Following  EPA's  promulgation  of  the 
PMio  increments  and  the  State's 
subsequent  adoption  of  the  PMio 
increments  in  its  F  SD  regulations,  EPA 
will  act  on  any  re(  uest  by  the  State  to 
completely  delete  ts  TSP  area 
designations.  It  sh  )uld  be  noted  that  the 
El  Paso  area  will  rjmain  nonattainment 
for  PMio  by  enactr  lent  of  the  1990  Clean 
Air  Act  Amendme  its.  The  EPA 
announced  the  PV  lo  nonattainment 
areas  in  the  Federil  Register  notices  of 
October  31. 1990  (!  5  FR  45799)  and 
March  15, 1991  (56JFR  11101) 

Final  Action 


rei  lewe 


det(  rmined 


the 


Piso 
the 


thj 


'nonattaii  iment 


status 


The  EPA  has 
submittal  and 
regulatory  control 
procedures,  and 
adequate  to  prote(|t 
except  for  the  El 
area.  Therefore 
the  revisions  to  a 
regulations  and 
TSP  nonattainmer^ 
the  TSP 

"unclassifiable" 
below. 

1.  The  EPA  is 
"Deminimis  impact 
matter",  "particul 
'TMio".  "PM.o 
suspended  particu^at 
101.1  of  TACBGe 
chapter  101) 

2.  Today's  actioi  i 
State's  request  for 
TSP  nonattainmer  t 

Specifically,  the 
the  following  area  > 
"nonattainment 
status:  (a)  Three  1 
County  (EI  Paso  1, 
4).  (b)  two  limited 
County  (Cameron 
two  limited  areas 


d  the  State's 
that  the  State 
as  adopted,  its 
existing  SIP  are 
the  PMio  NAAQS 
nonattairunent 
EPA  is  approving 
mited  number  of 
redesignation  of  the 
areas  in  Texas,  from 
to  TSP 
as  outlined 


definitions  of 
',  "particulate 
te  matter  emissions", 
and  "Total 
e   under  Section 
deral  Rules  (31  TAC 


af  provmg  ( 


emi  ssions 


is  approving  the 
reclassification  of  the 

areas  in  Texas. 
EPA  is  reclassifying 

from  TSP 

TSP  "unclassifiable" 
ted  areas  in  El  Paso 
El  Paso  2.  and  El  Paso 
areas  in  Cameron 

and  Cameron  2).  (c) 
n  Nueces  County 


t) 
ini 


(Nueces  1  and  Nueces  2),  and  (d)  two 
limited  areas  in  Harris  County  (Houston 
1  and  Aldine).  The  El  Paso  area  will 
remain  nonattainment  area  for  PMio  as 
specified  in  the  Federal  Register  notices 
of  October  31. 1990  (55  FR  45799)  and 
March  15, 1991  (56  FR  11101). 

3.  The  EPA  is  not  taking  any  action  on 
the  submitted  revisions  to  TACB 
Regulation  I.  The  Regulation  I  revisions 
as  submitted  with  the  El  Paso  interim 
SIP  on  August  21. 1989.  are  not  fully 
approvable  (1)  because  they  contain 
certain  deficiencies  that  the  TACB  will 
have  to  address.  (2)  EPA  has  to  review 
this  regulation  in  the  context  of  the  El 
Paso  PMio  SIP  because  regulatory 
measures  will  be  considered  as  part  of 
PMio  control  strategies,  and  (3)  the 
revisions  are  impacting  the    ' 
nonattainment  areas  and  are  not  critical 
to  approval  in  this  notice.  As  indicated 
earlier  in  this  notice,  today's  action  is 
not  intended  to  address  the  El  Paso  PMio 
nonattainment  issues.  The  TACB  will 
have  to  submit  revisions  to  Regulation  I 
for  approval  at  the  time  of  El  Paso  PMio 
SIP  submission. 

4.  The  EPA  is  not  taking  any  action  on 
the  revisions  submitted  for  Regulation 
VI.  Control  of  Air  Pollution  by  Permits 
for  new  Construction  or  Modification. 
The  revisions  to  Regulation  VI  cannot 
be  approved  until  EPA  approves  the 
pending  Texas  PSD  SIP  which  is  under 
review  by  the  Office  of  Management 
and  Budget.  Since  a  PSD  Federal 
Implementation  Plan  (40  CFR  52.21)  is 
currently  in  place  for  the  State  of  Texas, 
the  requirements  of  the  PMio  rules  undpr 
the  PSD  program  continue  to  be  met  by 
EPA  issuing  the  PSD  permits  in  Texas. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  publication 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  November  12, 
1991. 

The  EPA  has  reviewed  these  requests 
for  revision  of  the  federally-approved 
State  Implementation  Plans  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The  EPA 
has  determined  that  this  action 


conforms  with  those  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirement. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  12, 1991.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  for  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that 
redesignations  donot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

Incorporation  by  reference  of  the 
Texas  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control,  Carbon 
monoxide.  Incorporation  by  reference. 
Lead,  Nitrogen  dioxide.  Particulate 
matter,  and  Sulfur  oxide. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

Authority:  42  U.S.C.  7401-7642. 
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Dated:  August  2. 1991 
|oe  D.  Winkle. 

Ar.linfi  Regional  Administrator. 

PART  52-[ AMENDED] 

Title  40  part  52  of  the  code  of  Federal 
Regulations  is  being  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  U.S.C.  7401-7642. 

Subpaii  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(75)  to  read  as 
follows: 


§  52.2270    Identlflcation  of  plan. 

«  •  *  •  * 

(c)  *  *  * 

(75)  Revisions  to  the  State 
Implementation  Plan  for  particulate 
matter  (PMio  Group  III)  General  Rules 
(31  TAG  Chapter  101).  §  101.1 
DeHnitions  for  "De  minimis  impact". 
"Particulate  matter".  "Particulate  matter 
emissions",  "PMio".  "PMio  emissions", 
and  "Total  suspended  particulate",  as 
adopted  on  June  16. 1989.  by  the  Texas 
Air  Gontrol  Board  (TACB).  were 
submitted  by  the  Governor  on  August 
21. 1989. 

(i)  Incorporation  by  reference.     

(A)  General  Rules  (31  TAG  CHAPTER 
101).  Section  101.1  Definitions  for  "De 
minimis  impact".  "Particulate  matter", 


"Particulate  matter  emissions".  "PMio". 
"PMio  emissions",  and  "Total  suspended 
particulate",  as  adopted  on  )une  16. 
1989.  by  the  TACB. 
(ii)  Additional  material — None. 

PART  81-{  AMENDED] 

Title  40,  part  81  of  the  code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as'foUows: 

Authority:  42  U.S.C.  7401-7642.SS— Texas 

Subpart  SS— Texas 

2.  Section  81.344  is  amended  by 
revising  the  attainment  status 
designation  table  for  TSP  to  read  as 
follows: 

§•1.344    Texas. 


Texas.— TSP 


Designated  area 


AQCR022 

AQCR  106 

AOCR  153; 

3  limited  areas  \t\  El  Paso  County  (El  Paso  1,  2,  and  4).. 

1  limited  area  in  El  Paso  County  (El  Paso  3) 

1  limited  area  in  El  Paso  County  (El  Paso  5) ~ 

Remainder  of  AQCR 

AQCR  210 

AQCR  21 1 

AOCR  212 

AQCR  213: 

2  limited  areas  in  Canieron  County  (Cameron  1  and  2) .. 
Remainder  of  AQCR 

AQCR  214: 

2  limited  areas  in  Nueces  County  (Nueces  1  and  2) 

Remainder  of  AQCR 

AQCR  215: 

3  limited  areas  in  Dallas  County  (Dallas  1.  2,  and  3) 

1  limited  area  in  Tarrant  County  (Tarrant  1) 

3  limited  areas  in  Tan-ant  County  (Tarrant  2,  3,  and  4) ... 
Remainder  of  AQCR 

AQCR  216: 

1  limited  area  in  Harris  County  (Houston  1) . 

1  limited  area  in  Harris  County  (Houston  2) .......~~ 

1  limited  area  in  Harris  County  (Aldine) 

1  limited  area  in  Harris  County 

1  limited  area  in  Galveston  County 

Remainder  of  AQCR 

AOCR  217: 

1  limited  area  in  Bexar  County . 

Remainder  of  AQCR 

AQCR  218 


Does  not  meet 

primary 

standards 


Does  not  meet 
secondary 
standards 


Cannot  l>e 
dassHied 


Better  tttfn 

national 

standards 


|FR  Doc.  91-21711  Filed  9-9-91:  8:45  am] 

BILLINO  CODE  CSSO-SO-ai 

40  CFR  Part  80 
(AMS-FRL-3994-2] 

Regulation  of  Fuels  and  Fuel 
Addith/es:  Standards  for  Reformulated 
Gasoline 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  application  for 
extension  of  the  reformulated  gasoline 
program  to  Maine.     ^^^ 

summary:  This  notice  publishes  the 
application  of  the  Governor  of  the  State 
of  Maine  to  have  the  prohibition  set 
forth  in  section  211(k)(5)  of  the  Clean 
Air  Act  as  amended  by  Public  Law  101- 
549  (the  Act)  applied  in  Maine.  Under 
section  211(k)(6)  the  Administrator  of 
EPA  shall  apply  the  prohibition  against 
the  sale  of  gasoline  which  has  not  been 
reformulated  to  be  less  polluting  in  an 
ozone  nonattainment  area  upon  the 


application  of  the  governor  of  the  slate 

in  which  the  nonattainment  area  is 

located. 

DATES:  The  effective  date  of  the 

prohibition  described  herein  is  January 

1, 1995  (see  the  Supplementary 

Information  section  of  today's  notice  for 

a  discussion  of  the  possible  delay  of  this 

date). 

ADDRESSES:  Materials  relevant  to  this 

Notice  are  contained  in  Public  Docket 

No.  A-91-02.  This  docket  is  located  in 

room  M-1500.  Waterside  Mall  (ground 

floor).  U.S.  Environmental  Protection 
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IMI 


SW.,  Washington, 
may  be  inspected 
il  12  noon  and  ^m 
.  Monday  through 

fee  may  be 
copying  docket 


Agency;  401  M  Street 

DC  20460.  The  dotket 

from  8:30  a.m.  un 

1:30  p.m.  until  3 

Friday.  A  reasonable 

charged  by  EPA 

materials. 

FOR  FURTHER  INF(>RMATION  CONTACT: 

Joanne  1.  Goldharid.  U.S.  EPA  (SDSB- 


p  m 


f)r 


12),  Motor  Vehich  i 


2565  Plymouth  Ro  ad,  Ann  Arbor,  Ml 


48105,  Telephone 


Emission  Laboratory. 


313)  668-^504. 


SUPPt^MENTARY  I  ^FORMATION: 
I.  Background 

As  part  of  the  C  lean  Air  Act 
Amendments  of  1 190,  Congress  added  a 
new  subsection  (I )  to  section  211  of  the 
Clean  Air  Act.  Su  >section  (k)  prohibits 
the  sale  of  gasolir  e  that  EPA  has  not 
certified  as  reforn  ulated  ("conventional 
gasoline")  in  the  r  ine  worst  ozone 
nonattainment  ar(  as  beginning  January 
1. 1995.  To  be  cert  fied  as  reformulated  a 
gasoline  must  con  ply  with  the  following 
formula  requiremj  nts:  Oxygen  content 
of  at  least  2.0  perc  ent  by  weight; 
benzene  content  o  "no  more  than  1.0 
percent  by  volumt ;  no  heavy  metals 
(with  a  possible  v>  aiver  for  metals  other 
than  lead):  and  th( '.  inclusion  of  deposit 
preventing  additiv  es.  The  gasoline  must 
also  achieve  toxic  and  volatile  organic 
compound  emissic  ns  reductions  equal  to 
or  exceeding  the  r  lore  stringent  of  a 
specified  formula  uel  or  a  performance 
standard. 

Section  211(k)(l  ))(D)  defines  the  areas 
covered  by  the  ref  Drmulated  gasoline 
program  as  the  nu  e  ozone 
nonattainment  are  as  having  a  1980 
population  in  exce  ss  of  250,000  and 
having  the  highest  ozone  design  value 
during  the  period  :  987  through  1989. 
Applying  those  cri  teria,  EPA  has 
determined  the  nii  e  covered  areas  to  be 
the  metropolitan  a  reas  including  Los 
Angeles,  Houston,  New  York  City, 
Baltimore,  Chicag( ,  San  Diego, 
Philadelphia,  Hart  brd  and  Milwaukee. 
Under  section  211  k)(10){D)  any  area 
reclassified  as  a  s  vere  ozone 
nonattainment  are  a  under  section  181(b) 
is  also  to  be  incluc  ed  in  the 
reformulated  gaso  ine  program. 

Any  other  ozone  nonattainment  area 
may  be  included  ii  i  the  program  at  the 
request  nf  the  govi  mor  of  the  stale  in 
which  tne  area  is  1  seated.  Section 
211(k)(6)(A)  prcvic  es  that  upon  the 
application  of  a  governor,  EPA  shall 
apply  the  prohibit!  an  against  selling 
conventional  gaso  ine  in  any  area  in  the 
governor's  state  w  lich  has  been 
classified  as  not  aitaining  the  ozone 
ambient  air  qualif|  standard.  That 
subparagraph  furtler  provides  that  EPA 
is  to  apply  the  pro  tibition  as  of  the  date 


he  "deems  appropriate,  not  later  than 
January  1. 1995,  or  1  year  after  such 
application  is  received,  whichever  is 
later."  In  some  cases  the  effective  date 
may  be  extended  for  such  an  area  as 
provided  in  section  211(k)(6)(B)  based 
on  a  determination  by  EPA  that  there  is 
"insufficient  domestic  capacity  to 
produce"  reformulated  gasoline.  Finally, 
EPA  is  to  publish  a  governor's 
application  in  the  Federal  Register. 

EPA  will  promulgate  the  requirements 
for  reformulated  gasoline  in  accordance 
with  the  statutory  deadline  of  November 
15, 1991.  These  requirements  are  being 
developed  through  regulatory 
negotiation.  A  proposal  describing  the 
options  being  considered  was  published 
on  July  9, 1991  (56  FR  31176)  and  a 
supplemental  notice  describing  the 
consensus  of  the  regulatory  negotiation 
participants  will  be  published  in  August 
in  the  Federal  Register.  The 
supplemental  notice  will  describe  the 
certification  program  for  reformulated 
gasolines,  the  credits  program  for 
exceeding  certain  requirements  and  the 
enforcement  program,  among  other 
elements. 

IL  Maine's  Request 

EPA  received  an  application  from  the 
Hon.  John  R.  McKeman,  Jr.,  Governor  of 
Maine,  for  that  state  to  be  included  in 
the  reformulated  gasoline  program.  His  ' 
application  is  set  out  in  full  below. 

[State  of  Maine  Letterhead] 

June  26. 1991. 

The  Honorable  William  Reilly, 

Administrator, 
U.S.  Environmental  Protection  Agency,  401  M 
Street.  NW.,  Washington.  DC  20460. 

Dear  Bill:  Pursuant  to  provisions  of  section 
211(k)  of  the  Clean  Air  Act  as  recently 
amended.  I  am  informing  you  that  the  State  of 
Maine  intends  to  participate  in  the 
reformulated  gasohne  program. 

Maine  is  one  of  the  eleven  states  in  the 
Northeast  Ozone  Transport  Region.  I  am. 
therefore,  requesting  the  entire  state  opt-in  to 
the  program.  In  addition  to  being  a 
'Transport  Region  State",  Maine  has  nine 
counties  which  a.'°e  classified  as 
nonattainment  for  ozone.  Table  1  summarizes 
Maine's  current  classiFication  and  proposed 
classifications  contained  in  the  March  13, 
1991,  letter  to  you  for  consideration. 

I  am  designating  Dennis  Keschl,  Director  of 
the  Bureau  of  Air  Quality  Control  in  the 
Department  of  Environmental  Protection  as 
my  contact  for  implementation  of  the 
reformulated  gas  program.  He  can  be 
contacted  as  follows:  Dennis  L.  Keschl. 
Director,  Bureau  of  Air  Quality  Control,  State 
House  Section  «17,  Augusta.  Maine  04333, 
(207)  289-2437,  fax  is  (207)  289-7641. 

I  support  the  need  for  reformulated 
gasoline  for  the  Northeast  and  look  forward 
to  coordinating  slate  and  federal  efforts  to 
achieve  our  goal  of  clean  air  in  Maine  and  the 
nation. 


Sincerely, 
)ohn  R.  McKeman,  Jr., 
Governor. 


Tabl£  1.— Maine  Ozone 
cuvssifications 


Designated 

Existing 

Reconnnended 

planning  area 

classification 

classincatlon 

Southern 

Maine: 

Yo*k 

Moderate 

Moderate. 

County  '. 

Cumberland 

Moderate 

Moderate. 

County. 

Sagadahoc 
County. 

Moderate 

Moderate. 

Androscoggin  A 

■ 

Kerinebec 

Counties: 

Androscoggin 
County. 

Marginal 

Moderate. 

Kennet>ec 

Margir)al 

Moderate 

County. 

■  T«^^^^^^?  VAk^^* 

Knox  &  Lincoln 

Counties: 

Knox  County ... 

Moderate 

Moderate. 

Uncdo 

MargioaJ _.. 

Moderate 

County. 

Hancock  A 

Waido 

Counties: 

Hancock 

Mafginaf 

Marginal 

County. 

Waldo 

Marginal 

Marginal. 

County. 

Franklin  County 

NortattainiTient.... 

(Part). 

OxIonJ  County 

Nonattainment.... 

Nonattainment 

(Part). 

Sonwfset 

Nonattainment..- 

Nonattainment 

County  (Part). 

Portsmouth- 

Dover- 

Rochester 

MSA: 

York  County 

Serious _ 

Moderate.' 

(part): 

DOfWTCK, 

EKot 

Kittery,  N. 

Berwick. 

OgunqUl. 

S.  Benwick, 

We»ls.  York 

towns. 

'  The  eight  Maine  towns  In  tt>e  Portsmouth-Dover- 
Rochester  MSA  are  comtjined  into  the  Southern 
Mame  Planning  Area  and  dassitied  as  moderate. 

III.  Action 

The  Governor  has  requested  that 
reformulated  gasoline  be  required  in  all 
of  Maine  due  to  its  classification  as  part 
of  an  Ozone  Transport  Region. 
However,  section  211(k)[6)(A)  specifies 
that  only  ozone  nonattainment  areas 
classified  under  subpart  2  of  part  D  of 
title  I  as  Marginal,  Moderate,  Serious  or 
Severe  may  opt  in  to  the  program. 
Therefore,  pursuant  to  the  governor's 
letter  and  the  provisions  of  section 
211(k)(6),  the  prohibitions  of  subsection 
211(k)(5)  will  be  applied  to  the 
nonattainment  areas  in  Maine  which  are 
classified  Marginal  or  more  serious 
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beginning  January  1, 1995  (except  as 
provided  above).  The  application  of  the 
prohibitions  to  Maine  cannot  take  effect 
any  earlier  than  January  1. 1995  under 
section  211(k)(5)  and  cannot  take  effect 
any  later  than  January  1. 1995.  under 
section  211(k)(6)(A),  unless  the 
Administrator  extends  the  effective  date 
by  rule  under  section  211(k][6](B).  Air 
pollution  officials  in  Maine  have  been 
notified  of  this  determination  and  have 
indicated  their  concurrence. 

Dated:  September  3. 1991. 
WUUam  K.  ReUly, 
Administrator. 

|FR  Doc.  91-21665  Filed  9-9-91;  8:45  am] 
mujNa  COW  wM-so-M 


40  CFR  Part  300 
[FRL-3993-9] 

National  Oil  and  Hazardoua 
Substances  Contingency  Plan; 
National  Priorities  Ust  Update 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  deletion  of  sites  from 

the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
four  sites  from  the  Superfund  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended.  The 
sites  are:  (1)  Union  Scrap  Iron  and  Metal 
in  Minneapolis,  Minnesota;  (2)  Wedzeb 
Enterprises  in  Lebanon,  Indiana;  (3) 
Jibboom  Junkyard  in  Sacramento, 
California;  and  (4)  Lansdowne  Radiation 
in  Lansdowne,  Pennsylvania.  EPA,  in 
consultation  with  all  concerned  States 
(Minnesota.  Indiana,  California,  and 
Pennsylvania),  has  determined  that  all 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented 
and  that  no  further  response  action  by 
responsible  parties  is  appropriate.  EPA 
has  concluded  that  conditions  at  the 
sites  are  protective  of  the  public  health, 
welfare,  and  the  environment.  All  four 
States  have  concurred  on  the  deletion  of 
the  sites  from  the  NPL 
EFFECTIVE  DATE:  September  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Ross,  Environmental 
Protection  Agency.  401  M  St.,  SW.  (Mail 
Code— OS-220W).  Washington.  DC 
20460.  (703)  308-8335. 
SUPPLEMENTARY  INFORMATION:  Under 
section  105(b)  of  CERCLA.  EPA  has 


established  the  NPL  as  a  list  of  priorities 
among  known  or  threatened  releases 
throughout  the  United  Stales  for 
potential  response  action.  Sites  on  the 
NPL  may  be  the  subject  of  Hazardous 
Substance  Superfund  (Fund)  financed 
remedial  actions.  Sites  are  deleted  from 
the  NPL  when  all  appropriate  response 
actions  have  been  implemented  or 
investigation  of  the  site  has  shown  that 
the  site  poses  no  significant  threat.  Any 
sites  deleted  from  ^e  NPL  remain 
eligible  for  Fund-financed  remedial 
action  in  the  event  that  conditions  at  the 
site  are  later  found  to  warrant  such 
action.  Section  300.425(e)(3)  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP) 
provides  that  whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL  the  site  shall  be  restored 
to  the  NPL  without  application  of  the 
Hazardous  Ranking  System.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
Agency  efforts  to  recover  costs 
associated  with  response  efforts. 
Specific  information  about  each  site 
follows. 

Union  Scrap  Iron  and  Metal 

The  Union  Scrap  Iron  and  Metal  site 
is  located  in  Minneapolis,  Minnesota. 
EPA  published  a  Notice  of  Intent  to 
Delete  the  Union  Scrap  Iron  and  Metal 
site  from  the  NPL  on  September  25, 1990 
(55  FR  39179).  EPA  also  published  a 
notification  in  a  local  newspaper  on 
September  30, 1990.  The  comment  period 
ended  on  October  25, 1990.  EPA 
received  two  written  comments,  one  of 
which  raised  procedural  questions 
regarding  the  effect  of  the  NPL  deletion, 
and  another  which  expressed  concern 
about  several  areas  of  contamination 
near  the  site.  EPA  provided  detailed 
responses  to  these  comments  in  a 
responsiveness  summary,  which  is 
contained  in  the  Deletion  Docket. 
Entries  in  the  Deletion  Docket  may  be 
reviewed  at  the  U.S.  EPA  Region  V 
office  in  Chicago,  Illinois,  and  at  the 
Minnesota  Pollution  Control  Agency 
office  in  St.  Paul,  Minnesota. 

Wedzeb  Enterprises 

The  Wedzeb  Enterprises  site  is 
located  in  Lebanon,  Indiana.  EPA 
published  a  Notice  of  Intent  to  Delete 
the  site  on  March  5, 1991  (56  FR  9187). 
EPA  also  published  a  notification  in  a 
local  newspaper  on  March  21, 1991.  The 
comment  period  ended  on  April  4, 1991. 
EPA  received  no  comments.  Entries  in 
the  Deletion  Docket  may  be  reviewed  at 
the  EPA  Region  V  office  in  Chicago, 
Illinois,  and  at  the  Lebanon,  Indiana 
Public  Library  and  the  Lebanon,  Indiana 
Mayor's  office. 


libboom  Junkyard 

The  Jibboom  Junkyard  site  is  located 
in  Sacramento,  California.  EPA 
published  a  Notice  of  Intent  to  Delete 
the  site  from  the  NPL  on  May  24, 1989 
(54  FR  22455).  EPA  published  a 
notification  in  a  local  newspaper  on 
May  25, 1989.  The  comment  period 
ended  on  June  26, 1989.  EPA  received 
two  responses  during  the  comment 
period.  The  California  Department  of 
Health  Services,  Toxic  Substances 
Control  Division,  stated  that  based  on 
data  from  EPA's  monitor  well  sampling 
in  April  1989,  the  conditions  at  the  site 
do  not  appear  to  have  adversely 
impacted  the  groundwater  at  the  site, 
and  that  the  Department  supports  EPA's 
intention  to  delete  the  site  from  the  NPL 
The  Sacramento  County  Environmental 
Management  Department  also  stated 
that  it  had  reviewed  the  Notice  of  Intent 
to  Delete  and  had  no  comments.  EPA 
did  not  provide  a  responsiveness 
summary  because  it  was  not  required. 
No  responses  were  necessary  due  to  the 
nature  of  the  comments  received.  Entries 
in  the  Deletion  Docket  may  be  reviewed 
at  the  U.S.  EPA  Region  IX  office  in  San 
Francisco,  California  and  at  the 
Sacramento  Public  Library,  Sacramento, 
California. 

Lansdowne  Radiation 

The  Lansdowne  Radiation  site  is 
located  in  Lansdowne,  Pennsylvania. 
EPA  published  a  Notice  of  Intent  to 
Delete  the  site  on  March  18. 1991  (56  FR 
11391).  EPA  also  published  a  notification 
in  two  local  newspapers  on  March  27, 
1991.  The  closing  date  for  comments 
was  April  26. 1991.  EPA  received  two 
comments.  One  of  the  comments 
approved  of  the  site  deletion.  The 
second  comment,  expressed  by 
telephone,  opined  that  the  site  should 
not  be  deleted  at  this  time  because  the 
caller  believed  that  not  enough  time  had 
transpired  since  the  completion  of  the 
cleanup  to  assure  that  the  cleanup  was 
adequate.  EPA  has  reviewed  the  record 
on  the  site  and  has  concluded  that  the 
site  has  been  completely  remediated 
such  that  the  properties  are  now 
appropriate  for  unlimited  access  and 
unrestricted  use  and  that  these 
conditions  will  not  be  affected  merely 
by  the  passage  of  time.  EPA  provided 
detailed  responses  to  these  comments  in 
a  responsiveness  summary,  which  is 
contained  in  the  Deletion  Docket.  The 
responsiveness  summary  and  entries  in 
the  Deletion  Docket  may  be  reviewed  at 
the  U.S.  EPA  Region  III  office  in 
Philadelphia,  Pennsylvania,  and  at  the 
Lansdowne  Public  Library  and  the 
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Lansdowne  Borou  ;h 
in  Lansdowne,  Pei  insyl 


Municipal  Building 
vania. 


List  of  Subiects  in  40  CFR  Part  300 

Hazardous  was  e. 

PART  300-{AMEHOED] 

1.  The  autiiority  citation  for  Part  300 
continues  to  read  as  follows: 

AuAarity:  Section  105.  Pub.  L  96-510.  94 
Slat.  27M.  42  VS.C.  9B(S  and  sec.  311(cM2|. 
Pubi  L.  92-600  as  amended  B6  Sut  865.  33 
U.S.C.  1321(cM2);  EO.  12318.  46  FR  42237:  EJO. 
11735.  3a  FR  21243.   1 

Appendix  B  [Afncra^l 

2.  The  first  tabiei  in  appendix  B  is 
amended  as  fotlovrs: 

a.  Remove  NPL  ^ank  383  from  Group 
8  (Union  Scrap  bofi  A  Metal  Co.)  and 
redesignate  304  thfough  1072  as  383 
through  1071; 

b.  Remove  newly  redesignated  NPL 
Rank  928  from  Crcjup  19  (Wedzeb 
EnterpriseSv  Inc.)  abd  redesigpate  newly 
redesignated  929  tirough  1071  as  928 
throu^  1070; 

c  Remove  oewl]  redesignated  NPL 
Rank  1035  Qibbooi  i  Junkyard)  and 
redesignate  newly  redesignated  1036 
through  1070  as  lO:  15  through  1060; 

d.  Remove  newly  redesignated  NPL 
Rank  1067  fLansdolwne  Radiation  Site) 
and  redesignate  n^wiy  redesignated 
1068  and  1069  as  1^7  and  1068; 

e.  The  heading  "Croup  9  (HRS  Scores 
42.33-^1.69)"  is  revised  to  read  "Group  9 
(HRS  Scores  42.334ll.60);" 

f.  The  heading  "Croup  10  (HRS  Scores 
41.60-39.92)"  is  revised  to  read  "Group 

10  (HRS  Scores  41.5»-31.89);" 

g.  The  heading  "Croup  11  (HRS  Scores 
39.89-38.20)"  is  revised  to  read  "Group 

11  (HRS  Scores  39.88-3a.20);" 

h. The  heading  'Group  13 (HRS Scores 
37.63-35.94)"  is  revised  to  read  "Group 
13  (HRS  Scores  37^p-35.79);" 

i.  The  heading  "Croup  16  (HRS  Scores 
34.21-33.74)"  is  revised  to  read  "Group 

16  (HRS  Scores  34^1-33.73); " 

j.  The  heading  "<  Iroup  17  (HRS  Scores 
33.73-32.89)"  is  rev  sed  to  read  "Group 

17  (HRS  Scores  33.  '3-32.87);" 

k.  The  heading  "  Sroup  18  (HRS  Scores 
32.87-31.94) '  is  rev  sed  to  read  "Group 

18  (HRS  Scores  32.  7-31.94);" 

1.  The  heading  "( ;roup  19  (HRS  Scores 
31.94-30.93)"  is  rev  sed  to  read  "Group 

19  (HRS  Scores  31^4-30.93);"  and 


m.  The  heading 
Scores  30.90-29.88) 


"Group  20  (HRS  Sdores  30.83-29.85)." 
Dated-  August  3a  1 391. 


DooR.CIay, 

Assistant  AdministrcAor. 
Waste  and  Emergenc  i 
|FR  Doc  91-21666  Fil  (d 

BIUJNG  COOE  «SaO-<0-M 


Group  20  (HRS 
is  revised  to  read 


Office  of  Solid 
I  Response. 

9-9-91;  &45  am) 


DEPARTIIEMT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6176 
[Oft-*43-4214-t0;  GP1-167i  OR-965T1 

WIttKlrawat  of  Nationar  Forest  System 
l^nds  for  ttie  AsMand  Researcfi 
Natural  Area,  ttie  Jackson 
Campground  Extension,  and  ttie 
Kanaka  Campground;  Oregon 

AOEHCV:  Bureau  of  Land  Management, 

Interior. 

action:  PubKc  Land  Order. 

summary:  This  order  withdraws  1.853.66 
acres  of  National  Forest  System  land  in 
the  Rogue  River  National  Forest  from 
mining  for  a  period  of  20  years  to  protect 
the  Fewest  Service's  Ashland  Research 
Natural  Area,  the  Jackson  Campground 
Extension,  and  the  Kanaka 
Campground.  The  lands  have  been  and 
remain  open  to  such  forms  of  disposition 
as  may  by  law  be  made  of  National 
Forest  System  lands  and  to  mineral 
leasing. 

EFFECTIVE  DATE:  September  10. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM,  Oregon  State 
Office.  P.O.  Box  2965.  Portland,  Oregon 
97208,  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 90  StaL  2751. 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  US.C  ch. 
2),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  a  Forest 
Service  research  natural  area, 
campground  extensioa  and  a 
campground: 

WUIamette  Meridian 

Rogue  River  National  Forest 

Ashland  Research  Natural  Area 

A  tract  of  land  within  sections  21,  27,  28. 
33.  and  M.  T.  3S  S^  R.  1  E..  and  sections  3.  4. 
9.  and  la  T.  40  S..  R.  1  E.  described  as 
followa:  Beginiung  at  a  point  231  feet  stnith 
and  825  (eet  west  of  the  section  comer 
comBoa  to  sections  21. 22.  27,  aod  28.  T.  30 
S.,  R.  I E..  which  point  is  on  the  centerline  of 
Forest  Service  Road  No.  3963  (Ashland  Loop 
Road);  thence  southerly  along  the  centerline 
of  said  poad  to  its  I'unclion  with  Forest 
Service  Road  Na  3935  (Hom  Gap  Roadh 
thence  southerly,  westeiiy.  and  northeriy 
akmg  the  ceRtcrline  of  said  i^oad  No.  3935  to 
its  junction  with  Forest  Service  Road  No. 


39350  (Winbum  Point  Road):  thence 
northerly  along  the  centerliae  of  said  Road 
No^  39350  to  a  pohit  on  the  north  section  tine 
of  section  33,  T.  39  S..  R.  1 E.,  which  point  is 
1.782  feel  west  of  the  sectjon  comer  common 
to  sections  27. 28.  33.  and  34.  T.  39  S..  R.  1  E.: 
thence  N.  49*00'  W..  495  feet  along  crest  of  a 
ridgetop.  the  divide  between  the  East  Fork 
and  West  Fork  of  Ashland  Creek:  thence  N. 
22°00'  W.,  728  feet  descending  along  crest  of 
said  ridge:  thence  N.  45*tX)'  W,  1.320  feet 
descending  along  crest  of  said  ridge;  thence 
N.  23°00'  W..  891  feet  along  said  ridge:  thence 
N.  55°aO'  W..  858  (eti  to  West  Fork  of 
Ashland  Creek;  thence  N.  55°00'  E..  726  feet 
along  the  southeastern  edge  of  Reeder 
Reservoir,  thence  northerly  1.980  feet  along 
the  west  Vieth  line  of  section  2&  T.  39  S..  R.  1 
E.,  to  the  top  of  a  small  ridge:  thence  N.  64°00' 
E.,  1.716  feet  ascending  along  the  top  of  said 
ridge;  thence  S.  74*00'  E..  1,221  feet  alai«  tlM 
top  of  a  ridge  labeled  "3842":  thence  S.  27°00' 
E.,  1.188  feet  descending  a  spurofsaid  ridge 
to  the  point  of  beginning. 

The  area  described  contains  approximately 
1.518  acres  in  Jackson  County. 

Jackson  Campground  Extension 

T.  40  S.,  R.  3W., 
Sec  5.  EMt  of  tot  3.  NEV4SEy«NW>4. 
W'/iSE  y4NW%.  WViNE'ASW  %. 
SEV4NEV4SWy4,  EV4NWy4SWV4.  and 
SEy4SWV4. 
the  area  described  contains  139.86  acre*  in 
Jackson  County. 

Kanaka  Campground 

T.40S..R.3W.. 

Sea  19.  lots  2, 3, 4,  and  6. 

The  area  descrilwd  contains  196  acres  in 
Jackson  County. 

The  areas  described  above  aggregate 
approximately  1.853.66  acres. 

2.  The  withdrawal  made  by  tliis  order 
does  not  alter  the  applk:ability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  firem  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  Septemt>er  3, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-2M27  Filed  9-»-91;  8^46  am\ 

BHJJNGCOOC  4StO-»-« 


Fedetal  Ragbter  /  Vol.  50w  No.  ITS  /  Tuesday,  September  1Q>  1991  /  Rales  >nd  Regulations      4gl23 


43  CFR  PubHc  Land  Order  M77 

lCA-940-4214-iatCA8  SSattAi 

Partial  Revocation  of  Put>lic  Land 
Order  No.  1817;  CaHfomia 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Pubfic  land  order. 

summary:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  80  acres 
of  National  Forest  System  lands 
withdrawn  Eor  use  as  a  recreation  area. 
The  lands  are  no  longer  needed  for  this 
propose  and  the  revocation  is  necessary 
to  permit  disposal  of  the  lands  through 
land  exchange  under  the  General 
Exchange  Act  of  1922.  This  action  will 
open  the  lands  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands.  The  lands 
are  temporarily  closed  to  mining  by  » 
Forest  Service  exchange  proposal  The 
lands  have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Judy  Bowers,  BLM  CaKfbmia  State 
Office,  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento.  California 
95825.  916-97ft-4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  end 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C  1714>  it  is  ordered  as  foUowK 

1.  Public  Land  Order  No.  1817.  which 
withdrew  National  Forest  System  lands 
for  use  as  a  recreation  area,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Mount  Diablo  Meridian 

T.  16  N..  R.  16  E.. 

Sec.  33,  NEViSEV*.  SEV^SWVi. 

The  areas  described  aggregate  80  acres  in 
Placer  County.  -< 

2.  At  10  a.m.  on  October  10, 1991,  the 
lands  shall  be  opened  to  such  forms  of 
(^sposition  as  may  by  law  be  made  of 
National  Forest  System  lands;  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  September  3,  I99I. 
Dave  O'NeaL 

Assistant  Secretary  of  the  Interior. 

I FR  Doc  9t-21ft25  Filed  9-9-01: 8(45  ami 

BILUNa  CODE  4)10-4e-M 


43  CFR  PabUB  Land  Ordar  6t7t 

[CA-940-09-4214-10(CACA  fftlTO] 

Partial  Revocatloa  of  Sacratarial  Order 
Dated  SaptamlMr  21, 1925;  CaOfomia 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  PubTic  land  order. 

SUMMARnr:  This  order  partiaQy  revokes  a 
Secretarial  order  insofar  as  it  affects  10 
acres  of  land  withdrawn  for  Powersite 
Classifrcatioa  Na  115.  The  land  is  no 
longer  needed  fat  the  purpose  for  which 
it  was  withdrawn.  This  action  wilt  also 
remove  the  need  for  the  restrictions 
imposed  on  the  land  by  section  24  of  the 
Federal  Power  AcL  The  land  is  not  open 
to  raining  or  mineral  leasing. 

SFFECnvi  DATS:  September  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office.  2800  Cottage  Way,  Sacramento, 
California  95825.  916-97»-4815. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  2M 
of  the  Federal  Land  Policy  and 
Manageoient  Act  of  1978, 90  Stat.  2751;   • 
43  U.S.C.  1714,  it  is  ordered  as  fellows: 

1.  The  Secretarial  Order  of  September 
21. 1925.  creating  Powersite 
Cl^wification  Na  115,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land 

Humboldt  Meridian 

T.  7  N..  R.  5  E.. 

Sec.  20,  EV<c£M>NWV4SWV^ 

■The  area  described  contains  10  acres  in 
Humboldt  County. 

2.  At  10  a.m.  on  September  10. 1981. 
the  land  described  in  paragraph  1  shall 
be  relieved  of  the  need  for  the 
restrictions  imposed  by  section  24  of  the 
Federal  Power  Act  of  June  10. 1920,  as 
amended  (16  U.S.C.  81B). 

Dated:  September  3, 1901. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 

(FR  Doc  91-21628  Piled  9-0-91:  8:45  ami 

MLLINO  COOC  4310-10-41 


43  CFR  PuMe  Land  Order  6871 
(OR-M3-4214-18;  QP1-130;  OR-ltieSl 

Opening  of  Land  Subjaet  to  Section  24 
of  tiM  Federal  Power  Act;  Oragon 

agency:  Barean  of  Land  Management. 

Interior. 

action:  Public  land  order. 

summary:  This  order  opens  40  acres  of 
National  Forest  System  land  withdrewn 
by  the  Secretarial  Order  dated 
September  9, 1938,  for  Powersite 


Classifi  cation  No,  291  te  permit 
consummation  of  a  pending  Forest 
Ser\ice  land  exchange,  subfect  to  the 
provisions  of  section  24  of  t^e  Federal 
Power  Act. 

!  date:  October  10. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Pbrtland.  Oregon 
97206.  503-280-7171, 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  24  of 
the  Federal  Power  Act  of  June  10. 1920, 
as  amended.  16  U.S.C  618,  and  pursuant 
to  the  determination  by  the  Federeil 
Energy  Regulatory  Commission  in 
DVOR-ei6.  it  is  ordered  as  foUows: 

1.  The  following  described  land  is 
hereby  opened  to  disposal  by  land 
exchange  as  specified  in  Fecteral  Energy 
Regulatory  Commission  determinatioo 
DVOR-616,  subiect  to  the  provisions  of 
section  24  of  the  Federal  Pbwer  Act  of 
June  10, 192a  as  amended.  16  U.SXI.  B1& 

Willaniette  Meridian 

Willamette  National  Forest 

T.  10  S..  R.  8  E, 

Sec  21.  SEHNWVe 

The  area  described  containa  40  acres  in 
Linn  County. 

2.  At  8:30  a.m..  on  October  10. 1991. 
the  land  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  the  provisions  of 
section  24  of  the  Federal  Power  Act. 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 

Dated  September  3, 1991. 
Dave  O'Neal 

Assistant  Secretory  of  the  fnterior. 
[FR  Doc.  91-21628  Piled  9-9-01: 8:45  amj 
euxmo  cooE  43io-s>4i 


FEDERAL  COMMUMICATIONS 
COiMMtSSION 

47  CFR  Part  73 

[MM  Dodcet  No.  90-456;  RM-73961 

Radio  Broadcaating  Services; 
Warranlon,GA 

AGENCY:  Federal  Communications 

Commission. 

ACnOM  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  226C3  for  Channel  22eA  at 
Warrenton,  Georgia,  and  modifies  the 
construction  permit  for  Station 
WSAAfFM}  to  specify  operation  on  the 
higher  class  channel,  at  the  request  of 
Radio  Warrenton.  See  55  FR  43147. 
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October  26. 1990 
allotted  to  Warre^ton 
with  the  Commission 
distance  separaticn 
site  restriction  of 
miles]  west  of  the 
a  short-spacing  to 
Station  WEAS(FN^) 
Savannah.  Georgi 
North  Latitude 
Longitude  82-1 
this  proceeding  is 


!]hannel  226C3  can  be 
in  compliance 
s  minimum 
requirements  with  a 
18.4  kilometers  (11.5 
city,  in  order  to  avoid 
an  application  for 
Channel  226C1. 
The  coordinates  are 

and  West 
With  this  action, 
terminated. 


33-  -27^2  J 
-50-!  B. 


EFFECTIVE  DATE:  October  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Knss  Media  Bureau, 
(202)  634-6530. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Cc  mmission's  Report 
and  Order.  MM  D  )cket  No.  90-456. 
adopted  August  Z, :.  1991.  and  released 
September  3. 1991|  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  co  tying  during  normal 
business  hours  in  he  FCC  Dockets 
Branch  (room  230;  1919  M  Street.  NW.. 


Washington.  DC. 
this  decision  may 


he  complete  text  of 
also  be  purchased 
from  the  Cbmmiss  on's  copy  contractors. 
Downtown  Copy  <  lenter,  (202)  452-1422, 
1714  21st  Street.  N  W.,  Washington,  DC 


20036. 


List  of  Subjects  in 

Radio  broadcas  ing 

PART  73— {AME»  DEO] 


1.  The  authority 
continues  to  read 


Authority:  47  U.S.I :.  154,  303 


l.20i  (b) 


,  the  Table  of  FM 
Borgia,  is  amended 

226A  and  adding 
l/Varrenton. 


§73.202    [Amende^] 

2.  Section  73. 
Allotments  under 
by  removing  Char 
Channel  226C3  at 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Ail<ipations 

and  Rules  Division. 

(FR  Doc.  91-21559  Fled  9-9-91;  8:45  am) 

MUJNO  COOC  tTll-OI-*  I 


47  CFR  Part  73 


citation  for  part  73 
IS  follows: 


Branch,  Policy 
,  4ass  Media  Bureau. 


47  CFR  Part  73 


(MM  Docket  Nos.  87-410  *nd  88-159;  RM- 
5802,  RM-6206,  RM*«207,  and  RM-«204] 

FM  Radio  Broadcasting  Services; 
Waterbury  and  Royatton,  VT,  and  New 
London,  NH 

agency:  Federal  Qommunications 

Commission. 

ACTION:  Final  rule 


SUMMARY:  The  Co  nmission  grants  the 
Petition  for  Reconsideration  filed  by 


Plattsburgh  Broadcasting  Corporation  to 
the  extent  that  full  Class  C  status  is 
restored  to  Channel  260  at  Plattsburgh. 
New  York  and  the  mutually  exclusive 
allotment  of  Channel  259A  at  Royalton, 
Vermont  is  rescinded.  The  Commission 
also  rescinds  the  Channel  277C2 
allotment  to  Waterbury,  Vermont  and 
reallots  Channel  276A  to  that 
community.  We  rescind  the  substitution 
of  Channel  286A  for  Channel  278A  at 
Plattsburgh,  New  York  and  reallot 
Channel  278A  to  that  community.  We 
also  allot  Channel  277A  to  Royalton  and 
Channel  259A  to  New  London.  New 
Hampshire.  See  Federal  Register  27021, 
June  27, 1989.  See  also  Supplemental 
Information,  infra. 

EFFECTIVE  DATE:  October  21, 1991.  The 
window  period  for  filing  applications 
will  open  on  October  22, 1991,  and  close 
on  November  21, 1991. 
FOR  FURTHER  INFORMATION,  CONTACT:  ]. 
Bertron  Withers,  jr.,  Mass  Media 
Bureau.  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  Nos.  87-410  and  88-159,  adopted 
August  20, 1991  and  released  September 
4, 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
FCC  Dockets  Branch  (room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

Channel  277A  may  be  allotted  to 
Royalton  in  compliance  with  the 
Commission's  minimum  interstation 
distance  separation  requirements  using 
a  site  restricted  to  9.4  kilometers  (5.8 
miles)  south  of  Royalton  at  North 
Latitude  43-43-54  and  West  Longitude 
72-31-58.  Channel  276A  can  be 
reallotted  to  Waterbury  in  compliance 
with  the  Commission's  minimum 
interstation  distance  separation 
requirements  using  a  site  restricted  to 
11.3  kilometers  (7.0  miles)  south- 
southeast  of  Waterbury  at  North 
Latitude  44-18-15  and  West  Longitude 
72-37-24.  Channel  259A  can  be  allotted 
to  New  London  in  compliance  with  the 
Commission's  minimum  interstation 
distance  separation  requirements 
without  a  site  restriction  at  coordinates 
North  Latitude  43-24-50  and  West 
Longitude  71-59-08.  Channel  278A  can 
be  allotted  to  Plattsburgh  in  compliance 
with  the  Commission's  minimum 
interstation  distance  separation 
requirements  without  a  site  restriction  at 
coordinates  North  Latitude  44-41-58  and 
West  Longitude  73-27-12.  Canadian 


concurrence  has  been  obtained  for  all 
allotments.  With  this  action,  the 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Hampshire,  is 
amended  by  adding  Channel  259A,  New 
L.ondon. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is  amended 
by  removing  Channel  286A  and  adding 
Channel  278A  at  Plattsburgh,  and  by 
removing  Channel  260C1  and  adding 
Channel  260C  at  Plattsburgh. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Vermont,  is  amended 
by  removing  Channel  259A  and  adding 
Channel  277A  at  Royalton,  and  by 
removing  Channel  277C2  and  adding 
Channel  276A  at  Waterbury. 

Federal  Communications  Commission. 

Douglas  W.  WebtMnk. 

Chief,  Policy  and  Rules  Division,  Mass  Medio 

Bureau. 

|FR  Doc.  91-21560  Filed  9-9-91;  8:45  am) 
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47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Communities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  Hied  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  §  73.3573(a)(1)  of 
the  Commission's  Rules  Concerning  the 
Lower  Classification  of  an  FM 
Allotment,  54  FR  11953.  March  23, 1989, 
and  Public  Notice,  Reclassification  of 
Certain  FM  Facilities  Pursuant  to  MM 
Docket  No.  88-375.  released  June  26 
1991. 

EFFECTIVE  DATE:  October  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Ruger.  Mass  Media  Bureau, 
(202)  634-6530. 
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SUPPLEMENTAHV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  August  26, 1991,  and 
released  September  5, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1714  21st  Street.  NW.. 
Washington.  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S,C  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  271C  and  adding 
Channel  271 C3  at  Anchorage;  removing 
Channel  284C2  and  adding  Channel 
284C3  at  Fairbanks;  removing  Channel 
286C2  and  adding  Channel  266A  at 
Juneau;  removing  Channel  290C2  and 
adding  Channel  290C3  and  removing 
Channel  294C2  and  adding  Channel 
294A  at  Ketchikan:  removing  Channel 
284C2  and  adding  Channel  284A  at 
Sitka;  and  removing  Channel  243C  and 
adding  Channel  243C3  at  Soldotna. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  300C  and  adding 
Channel  300C1  at  Jonesboro. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  258C  and  adding 
Channel  258C1  at  Denver,  and  removing 
Channel  256C2  and  adding  Channel 
256C3  at  Glenwood  Springs. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  251C2  and  adding 
Channel  251C3  at  Rexburg. 

6.  Section  73.202(bl.  the  Table  of  FM 
Allotments  under  Iowa,  is  amendedJiy 
removing  Channel  247C  and  adding 
Channel  247C1  at  Des  Moines;  removing 
Channel  225C  and  adding  Channel 
225C1  at  Dubuque;  and  removing 
Channel  225C2  and  adding  Channel 
225C3  at  Ida  Grove. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  236C  and  adding 
Channel  236C1  at  Wichita. 

8.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  removing  Channel  279C  and  adding 
Channel  279C1  at  Lake  Charles. 


9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Marianas,  is  amended 
by  removing  Channel  2aoC2  and  adding 
Channel  280A  at  Garapan-Saipan. 

10.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  2g4C  and  adding 
Channel  294C1  at  Gaylord;  removing 
Channel  22gC  and  adding  Channel  229A 
at  Newberry;  and  removing  Channel 
267C  and  adding  Channel  267C1  at  Sault 
Ste.  Marie. 

11.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  264C 
and  adding  Channel  264C1  and 
removing  Channel  222C2  and  adding 
Channel  222C3  at  Alexandria;  removing 
Channel  260C  and  adding  Channel 
260C1  at  Mooriiead;  and  removing 
Channel  273C  and  adding  Channel 
273C1  at  Willmar. 

12.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  283C 
and  adding  Channel  283C1  at 
Hattiesburg;  removing  Channel  289C 
and  adding  Channel  289C1  at  McComb: 
and  removing  Channel  221 C2  and 
adding  Channel  221C3  at  Yazoo  City. 

13.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  273C  and  adding 
Channel  273C1  at  Joplin. 

14.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  removing  Channel  241C  and  adding 
Channel  241C1  at  Crookston;  removing 
Channel  243C  and  adding  Channel 
243C1  at  Grand  Island;  removing 
Channel  274C  and  adding  Channel 
274C1  at  Lincoln;  and  removing  Channel 
241 C  and  adding  Channel  241 A  at 
McCook. 

15.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  239C2 
and  adding  Channel  239C3  at  Hobbs; 
and  removing  Channel  264C2  and 
adding  Channel  264C3  at  Las  Vegas. 

16.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  27gC 
and  adding  Charmel  279C1  at  Anadarko. 

17.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Channel  281 C2  and  adding 
Channel  281C3  at  Tillamook. 

18.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  removing  Channel  279C1 
and  adding  Channel  279C3  at  Redfield. 

19.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  234C  and  adding 
Channel  234C1  at  El  Paso. 

20.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
removing  Channel  225C1  and  adding 


Channel  225C2  at  Logan:  and  removing 
Channel  290C2  and  adding  Channel 
290C3  at  Vernal. 

21.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  284C1 
and  adding  Channel  284C2  at  Aberdeen. 

22.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  279C 
and  adding  Channel  279C1  at 
Ladysmith. 

23.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  243C2  and  adding 
Channel  243C3  at  Sheridan. 

Federal  Communications  Conunissiun. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-21718  Filed  9-9-91;  8:45  am) 
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47  CFR  Part  73 

(MM  DocfcH  No.  91-134;  RM-770*) 

Television  Broadcasting  Services; 
Wailuku,  HI 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
39  to  Wailuku,  Hawaii,  as  that 
community's  sixth  commercial  television 
ser\-ice.  See  56  FR  22841,  May  17, 1991. 
Channel  39  can  be  allotted  to  Wailuku 
in  compliance  with  i  73.610  of  the 
Commission's  Rules.  The  coordinates 
are  North  Latitude  20-53-24  and  West 
Longitude  156-30-24.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  21, 1991. 

FOR  FURTHER  MFORMATION  CONTACT: 

Nancy  ].  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-134. 
adopted  August  26, 1991.  and  released 
September  5, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street,  NW..  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
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1.  The  authoritV  citation  for  part  73 
continues  to  reac  as  follows: 

Authority:  47  U.S  C.  154.  303. 

§  73.606(b)    [AiTMiKtod] 

2.  Section  73.6(J6{b).  the  Television 
Table  of  AUotmehts,  is  amended  under 
Hawaii  by  addin; ;  Channel  39  at 
Wailuku. 

Federal  Communici  itions  Commission. 
Michael  C.  Ruger, 

Assistant  Chief.  All  ocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  91-21717  I  iled  »-9-91;  8:45  am) 
aujjtw  cooe  «7i2-oi  m 


47  CFR  Part  73 


Radio  Broadcasting  Services; 
Christianstead,  vi 


agency:  Federal 
Commission. 
ACnON:  Final  ruli  i 


Communications 


SUMMARY:  This  d  Kument  substitutes 
Channel  228A  fot  Channel  232A  at 
Christianstead,  Virgin  Islands,  and 
modifies  the  cons  truction  permit  of 
Station  WAVl,  C  iristianstead.  Virgin 
Islands,  to  specif; '  operation  on  Channel 
228A.  This  chann  jl  substitution  and 
construction  f)erniit  modification  is  done 
on  the  Commissic  n's  motion  as  the 
result  of  internati  }nal  negotiations  with 
the  British  goverr  ment.  The  reference 
coordinates  for  th  e  Channel  228A 
allotment  at  Chriiitianstead,  Virgin 
Islands,  are  17-4^  -54  and  64-^2-18.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  October  21, 1991. 
INFORMATION  < 


2  2, 


FOR  FURTHER 

Robert  Hayne, 
(202)  634-6530. 
SUPPl£MENTARY 
synopsis  of  the 
adopted  August 
September  5, 199: 
Commission  deci 
inspection  and 
business  hours  in 
Branch  (room  230 
Washington.  DC 
this  decision  may 
from  the  Comm 
Downtown  Copy 
1714  21st  Street 
20036. 


CONTACT: 

M^ss  Media  Bureau, 


I  nformation:  This  is  a 
Commission's  Order, 
1991,  and  released 
.  The  full  text  of  this 
ion  is  available  for 
cc^ying  during  normal 
the  FCC  Dockets 

1919  M  Street  NW., 
rhe  complete  text  of 
also  be  purchased 
istion's  copy  contractors, 
Center.  (202)  452-1422, 
Washington.  DC 


^w., 


List  of  Subjects  ii  1 47  CFR  Part  73 

Radio  broadcai  ting. 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    IAnMn<ted] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  the  Virgin  Islands,  is 
amended  by  removing  Channel  232A 
and  adding  Channel  228A  at 
Christianstead. 

Federal  Communications  Commission. 

Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

[PR  Doc.  91-21719  Filed  9-9-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  240 

[FRA  Docket  No.  RSOR-9,  Notice  6] 

RIN  2130-AA51 

Qualifications  for  Locomotive 
Ertgineers 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
action:  Notice  of  open  meeting. 

summary:  On  June  19. 1991,  FRA  issued 
a  Hnal  rule  establishing  minimum 
qualifications  for  locomotive  engineers 
(56  FR  28228).  The  rule  becomes 
effective  on  September  17, 1991  and 
requires  railroads  to  have  a  process  for 
evaluating  prospective  operators  of 
locomotives  and  determining  that  they 
are  competent  before  permitting  them  to 
operate  a  locomotive  or  train.  Beginning 
in  1992  railroads  will  have  to  adhere  to 
formal,  FRA  approved,  procedures  by 
which  they:  (1)  Will  make  a  series  of 
four  determinations  about  a  person's 
competency;  (2)  will  conduct  training 
programs  for  locomotive  engineers;  and 
(3)  will  employ  standard  methods  for 
identifying  qualified  locomotive 
engineers  and  monitoring  their 
performance.  To  assist  interested  parties 
in  understanding  the  rule  and  these 
procedures.  FRA  will  hold  a  public 
meeting  to  discuss  compliance  with  this 
rule. 

DATES:  The  public  meeting  will  be  held 
on  Thursday,  September  19, 1991, 
beginning  at  9:30  a.m. 


ADDRESSES:  The  public  meeting  will  be 
held  at  the  Illinois  Institute  of 
Technology.  Schultz  Auditorium,  located 
at  the  intersection  of  35th  and  State 
Streets,  Chicago.  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  M.  McCord,  Regional  Director 
for  Safety,  FRA.  Chicago.  Illinois 
(Telephone:  312-353-6203);  or  Lawrence 
I.  Wagner.  Trial  Attorney.  Office  of 
Chief  Counsel.  FRA.  400  Seventh  Street. 
SW..  Washington.  DC  20590  (Telephone: . 
202-366-0628);  or  Thomas  A.  Murphy. 
Office  of  Safety  Enforcement,  Office  of 
Safety,  FRA,  400  Seventh  Street.  SW.. 
Washington,  DC  20590  (Telephone:  202- 
366-9178). 

SUPPLEMENTARY  INFORMATION:  On  )une 
19, 1991,  FRA  issued  a  final  rule 
establishing  minimum  qualifications  for 
locomotive  engineers  (56  FR  28228).  The 
rule  becomes  effective  on  September  17, 
1991  and  requires  railroads  to  have  a 
process  for  evaluating  prospective 
operators  of  locomotives  and 
determining  that  they  are  competent 
before  permitting  them  to  operate  a 
locomotive  or  train.  Individuals  deemed 
qualified  will  then  be  issued 
qualification  certificates  by  the 
evaluating  railroad  and  only  certified 
engineers  will  be  authorized  to  operate 
trains.  Conversion  to  the  certification 
program  commences  with  identification 
of  individuals  authorized  to  operate 
locomotives  when  the  rule  becomes 
effective.  Such  individuals  will  then  be 
issued  initial  certification  no  later  than 
December  31. 1991.  This  interim 
presumption  of  qualification  so  called 
"grandfathering"  of  engineers,  will  then 
be  replaced  over  time  by  formal 
evaluations  of  each  engineer  that 
employ  procedures  which  comply  with 
this  rule. 

FRA  will  hold  a  public  meeting  to 
explain  this  regulation  and  to  explore 
matters  involving  compliance  with  its 
provisions.  The  public  meeting  is  open 
to  all  interested  parties.  The  meeting 
will  begin  at  9:30  a.m.  on  Thursday. 
September  19. 1991.  and  be  held  in 
Shultz  Auditorium,  at  the  Illinois 
Institute  of  Technology  which  is  located 
at  corner  of  35th  Street  and  State  Street. 
Chicago,  Illinois. 

Issued  in  Washington.  DC,  on  September  3, 
1991. 

Michael  T.  Haley, 
Deputy  Chief  Counsel. 
(FR  Doc.  91-21554  Filed  9-9-81;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servica 

7  CFR  Parts  273  and  277 
lAmdt  No.  342] 

Food  Stamp  Program:  Recipient 
Claims  and  Automated  Data 
Processing  (ADP)  Funding 
Requirements 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  rulemaking  proposes 
changes  to  Food  Stamp  Program 
recipient  claims  and  ADP  requirements 
set  forth  in  Program  regulations  at  7  CFR 
273.13,  273.18.  277.4  and  277.18.  These 
changes  are  mandated  by  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act  (Pub.  L  101-624).  The  Act 
amends  the  timeframe  for  household 
election  of  a  repayment  method  for 
intentional  Program  violation  (IPV) 
claims,  changes  the  claims  retention 
rates  on  food  stamp  recipient  claims  for 
State  agencies  and  reduces  the 
enhanced  funding  rate  for  the  costs  of 
planning,  designing,  developing  or 
installing  ADP  and  information  retrieval 
systems.  This  rule  is  intended  to  codify 
Congressional  action  on  these  funding 
provisions.  This  rule  also  contains 
proposed  language  limiting  enhanced 
funding  requests  for  automated  systems 
to  initial  system  development  or  one- 
time start-up  costs.  This  rule  would  also 
clarify  exceptions  to  notice  of  adverse 
action  requirements  when  an  allotment 
is  reduced  to  recoup  a  recipient  claim, 
correct  two  errors  relating  to  recipient 
claims  which  were  made  in  the 
Administration  Management  rule 
published  February  22, 1990,  and  apply 
the  amended  timeframe  for  selection  of 
repayment  method  to  inadvertent 
household  error  (IHE)  claims.  In 
addition,  a  clarification  of  the  Federal 
funding  rates  allowed  for  preparation  of 
a  Planning  Advance  Planning  Document 
(PAPD)  is  included. 


DATES:  Comments  must  be  received  on 
or  before  October  10, 1991  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  should  be 
addressed  to  Marilyn  P.  Carpenter, 
Chief,  State  Administration  Branch, 
Program  Accountability  Division,  Food 
and  Nutrition  Service  (FNS).  3101  Park 
Center  Drive,  Alexandria.  Virginia 
22302.  All  written  comments  will  be 
open  to  public  inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m.. 
Monday  through  Friday)  at  3101  Park 
Center  Drive.  Alexandria.  Virginia,  room 
905. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  proposed 
rulemaking  should  be  addressed  to  Ms. 
Carpenter  at  the  above  address  or  by 
telephone  at  (703)  756-3383. 
SUPPLEMENTARY  INFORMATION: 

Classincation 

Executive  Order  12291 /Secretary's 
Memorandum  1512-1 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1.  The  rule  will  affect  the  economy  by 
less  than  $100  million  a  year.  The  action 
will  not  signiricantly  raise  costs  or 
prices  for  consumers,  industries, 
government  agencies  or  geographic 
regions.  There  will  not  be  a  signiHcant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  Therefore,  the 
Department  has  classified  the  rule  as 
"not  major". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  fmal  rule  and 
related  notice  to  7  CFR  3015,  subpart  V 
(48  FR  29115).  this  Program  is  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  9&-354,  94  Stat.  1164,  September  19, 
1980).  Betty  Jo  Nelsen,  Administrator  of 


the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  jule  will  affect  the  State  and  local 
agencies  which  administer  the  Food 
Stamp  Program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping  burden 
associated  with  the  Notice  of  Adverse 
Action  and  the  demand  letter  for 
recipient  claims  is  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  number  0584-0064. 
The  reporting  and  recordkeeping  burden 
associated  with  the  collection  of  claims 
assessed  against  food  stamp  households 
have  been  approved  by  OMB  under 
OMB  number  0584-0069.  Information 
collection  requirements  relating  to 
automated  data  processing  and 
information  retrieval  systems  have  been 
approved  by  OMB  Approval  No.  0584- 
0083.  The  provisions  of  this  rule  do  not 
contain  any  additional  reporting  and/or 
recordkeeping  requirements  subject  to 
OMB  approval. 

Background 

The  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act  (Pub.  L. 
101-624)  was  enacted  on  November  28, 
1990.  Public  Law  101-624  made  a 
number  of  changes  to  the  Food  Stamp 
Act  of  1977,  as  amended.  This  proposed 
rulemaking  pertains  to  those  provisions 
related  to  recipient  claims  and  the 
funding  rates  for  ADP  and  information 
retrieval  systems.  These  provisions  are 
discussed  below: 

Repayment  Decision  Timeframes 

Section  1746  of  Public  Law  101-624 
amended  section  13(b)(1)(A)  of  the  Food 
Stamp  Act  of  1977,  as  amended.  Before 
the  amendment,  households  with 
individuals  disqualified  for  intentionally 
violating  the  Food  Stamp  Program  had 
30  days  to  agree  to  allotment  reduction 
or  repayment  in  cash.  Households  which 
did  not  elect  a  repayment  method  within 
30  days  of  demand,  or  which  failed  to 
make  an  agreed-to  payment,  were 
subject  to  involuntary  allotment 
reduction.  The  legislation  amended  the 
timeframe  for  household  election  of 
repayment  method.  Households  must 
now  elect  allotment  reduction  or  cash 
repayment  "on  the  date  of  receipt  (or,  if 
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the  date  of  receif  t  is  not  a  business  day, 
on  the  next  busir  ess  day)"  of  a  demand 
for  repayment  or  be  subject  to 
involuntary  allotment  reduction. 

The  rules  at  7  CFR  273.18(d)(4)(i) 
apply  the  now-ar '.ended  30-day 
response  standai  d  to  IFiE  as  well  as  to 
IPV  claims.  The  1  )epartment  considered 
retaining  the  30-c  ay  response  standard 
for  IHE  claims  si:  ice  the  legislation  did 
not  address  that  ype  of  claim.  However, 
the  30-day  respoi  ise  standard  for  IHE 
claims  in  current  rules  was  derived  from 
the  30-day  standi  ird  for  IPV  claims 
mandated  by  pnt  ir  law.  Therefore,  for 
purposes  of  conti  nuing  fo  provide  for 
consistency  in  cl.  lims  procedures  for 
State  agencies.  t(  allow  for  coordination 
with  collection  o  cUiras  by  the  Aid  to 
Families  with  De  jendent  Children 
Program,  and  to  i  void  adverse  Impact 
upon  the  collectii  in  of  IHE  claims,  the 
Department  proposes  to  apply  the  "date 
of  receipt"  timeframe  to  11  iE  as  well  as 
IPV  claims. 

The  Departmei  it  believes  that  State 
agencies  are  in  ll  e  best  position  to 
determine  what  lequirements  for 
household  action  will  meet  the  "date  of 
receipt"  requiren  ent  while  taking  into 
account  due  proc  ess  and  practical 
considerations.  1  he  Department 
believes  it  would  be  impracticable  to 
establish  a  nationwide  rule  for 
determining  whe  her  a  household  has 
responded  on  the  date  of  receipt  State 
agencies  may  nei  id  to  use  different 
methods  of  delivi  !ry  of  the  notice  based 
on  such  factors  a  s  rural  versus  urban 
project  areas.  Al  )o,  mail  delivery  tiroes 
may  vary  signifu  antly  from  State  to 
State  or  even  wil  tiin  a  given  State. 
Consequently,  in  determining  the 
timeliness  of  the  household's  election  of 
repayment  meth(  id.  State  agencies  will 
need  to  consider  whether  the  demand 
letter  is  deliverer ,  to  the  household  in 
person  or  througb  the  mail  and,  if 
delivered  by  mai .  how  many  days 
should  be  allowed  for  the  household  to 
receive  the  notio »  and  the  State  agency 
to  receive  the  ho  isefaold's  reply.  A  State 
agenc>  may  wisl  to  consult  legal 
counsel  with  a  view  toward  establishing 
standards  which  incorporate  rules 
related  to  timeliiless  of  mail  receipt 
which  are  comparable  to  those  used  in 
similar  administrative  proceedings  and 
which  have  been!  found  to  meet  due 
process  requirements  in  the  State. 

For  these  reasons,  this  rulemaking 
proposes  to  amend  the  regulations  to 
provide  that  Stalje  agencies  shall  recoup 
IHE  and  IPV  clai^ns  by  allotment 
reduction  when  ^rticipating  households 
do  not  timely  re^>ond  to  the  demand  for 
election  of  repa^ent  method.  The 
proposed  S  273.liB(dK4Hi)(A)  deTmes 


timely  depending  on  the  method  of 
delivery  of  the  demand  letter.  If  the 
demand  letter  is  delivered  to  the 
household  in  person,  the  household 
would  be  required  to  inform  the  State  of 
its  choice  of  repayment  method  on  that 
day  or  be  subject  to  allotment  reduction. 
In  other  cases,  such  as  demand  letters 
delivered  by  mail,  the  agency  would 
establish  the  timeframe  for  the 
household's  reply  in  order  to  deem  that 
the  household  made  its  election  on  the 
date  of  receipt  of  the  notice.  Congress 
intended  this  timeframe  to  be  as  short  as 
possible.  In  its  dehberation,  Congress 
considered  reducing  the  30-day  period  to 
10  days,  but  then  decided  to  reduce  it 
even  more.  Consequently,  State  agencies 
should  take  this  Congressional  concern 
into  account  and  make  sure  that  the 
timeframe  they  set  does  not  exceed  10 
days.  This  rule  also  proposes  to  add  to 
§  273.18{d}{3)(iii)  a  reference  to 
§  273.18(d)(4)(i){A)  in  order  to  make  sure 
requirements  for  the  content  of  the 
demand  letter  are  clear. 

Proposed  §  273.18(4)(i)(B)  states  when 
an  allotment  reduction  would  become 
effective.  Chice  allotment  reduction  is 
elected  or  deemed  to  be  elected  (by 
failure  of  ■  household  to  timely  respond 
to  the  demand  for  election),  the 
allotment  reduction  would  generally 
begin  at  the  earliest  possible  time  that  is 
consistent  with  the  existing  beneHt 
decrease  procedures  in  §  273.12(c)(2). 

The  exception  is  that  allotment 
reduction  could  not  begin  for  households 
required  to  make  an  election  of 
repayment  method  but  who  have  not  yet 
had  an  opportunity  to  elect  to  receive 
continued  benefits  pending  a  fair 
hearing,  or  are  already  receiving 
continued  benefits  pending  a  fair 
hearing.  In  order  to  ensure  that  such 
households  are  able  to  exercise  these 
rights,  the  proposed  S  273.18(d)(4)(i](B) 
specifies  two  exceptions  to  the  general 
rule  that  allotment  reduction  is  to  begin 
as  soon  as  practical.  First,  where  the 
household  was  not  previously  provided 
with  a  notice  of  adverse  action  on  the 
underlying  claim,  it  must  be  afforded  the 
opportunity  to  request  continued 
benefits  as  provided  in  §§  273.13(a)(1) 
and  273.15(k)  before  allotment  rediiction 
may  begin  (i.e.,  if  the  claim  itself  or  its 
amount  was  not  established  in  a  fair 
hearing,  the  demand  letter  must  also 
contain  or  be  accompanied  by  the 
appropriate  notice  of  appeal  rights.) 
Second,  for  households  which  act  to 
receive  continued  benefits,  or  which  are 
already  receiving  continued  t>enefits  at 
the  time  the  election  is  made,  allotment 
reduction  would  not  begin  until  an 
adverse  fair  bearing  determination  it 
issued  or  the  certificatioa  period  ends. 


The  role  would  alto  amend  7  CFR 
273.13(b).  That  paragraph  lists 
exceptions  to  the  requirement  for 
individual  notices  of  adverse  action.  In 
order  to  avoid  confusion,  the  rule  would 
add  to  that  list  an  exception  for 
situations  where  State  agencies  are 
initiating  allotment  reduction  against  a 
household  which  bat  previously  been 
provided  notice  of  its  appeal  rights  for 
the  underlying  claim.  (See  7  CFR 
273.13(b).)  In  this  regard  it  should  be 
noted  that  allotment  reduction  itself  is 
not  an  adverse  action  and  does  not 
require  a  notice  of  adverse  action;  if  is 
the  underlying  claim  which  constitutes 
the  adverse  action. 

Notices  on  Recipient  Claims 

Current  rules  at  7  CFR  273.18(d)(3) 
require  a  notice  of  adverse  action  when 
the  amount  of  the  claim  was  not 
established  in  a  fair  bearing.  The 
requirement  should  apply  to  claims  not 
established  in  fair  hearings.  The 
language  in  the  current  rules  is  an 
inadvertent  error  which  occurred  in  the 
final  of  the  Administration/Management 
rule  published  February  22, 1990  (55  FR 
6233). 

The  Department  intended  to  make 
final  the  language  proposed  on  this  issue 
(March  9, 1987.  at  52  FR  7158).  That 
proposed  rule  would  have  required  a 
notice  of  adverse  action  when  the  claim 
was  not  established  by  a  fair  bearing. 
This  requirement  was  proposed  hi 
response  to  a  court  finding  (in  Escamilkt 
v.  Nebraska)  that  the  State  agency's 
demand  letter  substantially  complied 
with  the  regulations  but  violated  due 
process  because,  among  other  things,  it 
failed  to  notify  households  of  their  right 
to  a  fair  hearing  in  any  matter  affecting 
their  participation  and  the  claim.  The 
rule  corrects  the  error  by  deleting  the 
more  limiting  phrase  "the  amount  of'  in 
two  places  in  7  CFR  273.18(dM3). 

We  would  note  that  current  rules  are 
correct  where,  at  7  CFR  273.18(d)(3)(i). 
they  require  a  notice  of  a  right  to  a  fair 
heariag  when  the  amount  of  a  daim  was 
not  established  at  fair  bearing  (emphasis 
ours).  The  rulemaking  cited  above  also 
established  this  requirement  in  response 
to  the  court  finding. 

The  Department  has  chosen  this 
rulemaking  as  the  most  expeditious  way 
of  dealing  with  the  technical  error 
relating  to  notices  about  recipient 
claims.  Readers  are  requested  to  consult 
the  preambles  to  the  proposed  and  final 
rules  cited  above  for  a  full  discussion  of 
the  basis  for  the  policy  as  proposed, 
comments  on  it  and  on  the  final  rules. 
The  Department  believes  there  is  no 
need  for  further  changes  in  the  policy 
and  expects  to  make  the  pohcy  final  as 
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stated  herein  when  this  rule  is  published 
in  Tinal  form.  Any  comments  on  the 
policy  will  be  considered  and  changes 
made  if  warranted  (See  273.18(d)(3).) 

Other  Methods  of  Claims  Collection 

Current  rules  specify  that  when 
households  fail  to  respond  to  a  demand 
letter  for  payment  of  an  IPV  claim.  State 
agencies  must  use  other  means  of 
collection  unless  such  means  are  not 
cost  effective.  This  requirement  was 
established  in  the  Administrative/ 
Management  rule  published  February  22, 
1990  (55  FR  6233).  That  rulemaking 
inadvertently  deleted  the  provision  for 
the  optional  use  of  other  methods  of 
collecting  State  agency  error  (SAE)  and 
IHE  claims.  This  rule  would  reinstate 
that  provision  as  it  was  worded  in  prior 
rules.  The  Department  is  addressing  this 
issue  in  this  rulemaking  for  the  reasons 
discussed  in  relation  to  notices  about 
recipient  claims.  Any  comments  about 
the  action  will  also  be  treated  as 
discussed  there.  (See  7  CFR 
723.18(d)(4)(iii).) 

State  Agency  Retention  of  Claims 
Against  Households 

Section  1750  of  Pubhc  Law  101-624 
revises  section  16(a)  of  the  Food  Stamp 
Act  of  1977  by  reducing  the  recipient 
claims  retention  rate  for  State  agencies 
from  50  percent  to  25  percent  for  IPV 
claims  and  from  25  percent  to  10  percent 
for  IHE  claims.  The  new  rates  are 
effective  for  the  period  beginning 
October  1, 1990  and  ending  September 
30, 1995.  The  Act  specifies  that 
beginning  October  1, 1995.  the  old  rates 
of  50  percent  for  IPV  claims  and  25 
percent  for  IHE  claims  which  were  in 
effect  prior  to  October  1. 1990  will  again 
take  effect. 

Under  7  CFR  273.18  State  agencies  are 
required  to  establish  and  collect  claims 
against  households  that  have  received 
more  food  stamp  benefits  than  they 
were  entitled  to  receive.  There  are  three 
categories  of  claims:  IPV.  IHE  and  SAE. 
State  agencies  may  retain  a  percentage 
of  the  collections  at  the  above  stated 
rates  for  IPV  claims  and  IHE  claims. 
There  is  no  State  agency  retention  of 
SAE  claim  collections. 

The  new  retention  rates  apply  to 
amounts  collected  by  the  State  agency 
and  its  agents  from  food  stamp 
households  on  or  after  October  1. 1990. 
This  would  include,  for  example,  lump 
sum  payments,  installment  payments, 
collections  from  the  interception  of 
unemployment  compensation  benefits  or 
other  amounts  due  the  household, 
recoupments  from  food  stamp  benefits 
due  the  household,  and  other  amounts 
actually  collected  or  received  by  the 
State  agency  on  or  after  October  1, 1990. 


State  agencies  are  required  to  report 
on  a  quarterly  basis  the  dollar  value  of 
claims  established  against  food  stamp 
households  by  claims  category,  and  the 
amount  the  State  agency  is  entitled  to 
retain  on  Form  FNS-209.  Status  of 
Claims  Against  Households.  State 
agencies  are  required  to  submit  the 
FNS-209  form  on  a  quarterly  basis  to  the 
Food  and  Nutrition  Service  (FNS) 
regional  office. 

States  use  the  FNS-209  form  to  report 
information  on  collections  during  the 
reporting  period  and  to  report 
adjustments  to  prior  period  (previously 
reported)  collections.  There  are 
essentially  three  types  of  adjustments 
concerning  previously  reported 
collections.  The  first  type  is  an 
adjustment  to  previously  reported 
collection  figures  for  each  claim 
category  due  to  prior  under  or  over 
reporting.  The  second  type  is  transfers 
of  claims  (and  any  previous  collection 
for  those  claims)  from  one  category  to 
another  because  of  a  hearing  or  court 
determination  (e.g.,  from  IHE  to  IPV 
after  an  administrative  or  judicial 
disqualification  determination  has  been 
made  or  a  signed  waiver  or 
disqualification  consent  agreement  has 
been  obtained).  The  third  type  involves 
refunds  to  households  that  previously 
overpaid  claims. 

The  FNS-209  form  uses  the  net 
collection  figure  after  any  adjustments 
of  prior  period  collections  as  the  basis 
for  calculating  the  retention  amount. 
This  raises  the  issue  of  how  to  treat 
adjustments  of  prior  period  collections 
which  qualify  for  the  retention  rates  in 
effect  prior  to  October  1. 1990.  Since  the 
Department  has  previously  paid  State 
agencies  for  these  collections  at  the  old 
retention  rates,  any  adjustment  to  such 
collections  would  also  qualify  for  the 
old  rates.  However,  the  Department 
recognizes  that  a  number  of  State 
agency  information  systems  may  not  be 
able  to  identify  prior  period  collections 
by  collection  date  for  retention  rate 
purposes  in  the  event  of  an  adjustment. 

For  administrative  ease  the 
Department  is  requiring  State  agencies 
to  claim  on  the  FNS-209  only  the  new 
retention  rates  for  all  IPV  and  IHE 
collections  reported  on  the  FNS-209. 
including  adjustments.  This  applies  to  . 
all  IPV  and  IHE  collections  reported  on 
the  FNS-209  beginning  with  the  first 
quarter  Fiscal  Year  1991  report. 

For  FNS-209  reporting  purposes  only, 
the  new  retention  rates  will  apply  to 
collections  prior  to  October  1, 1990 
which  are  reported  or  adjusted  on  the 
first  quarter  Fiscal  Year  1991  or  on  a 
subsequent  FNS-209.  The  new  rates  will 
apply  to  both  "plus"  or  "minus" 
collection  adjustments,  transfers  of 


claims  from  one  claims  category  to 
another,  and  refunds  to  households 
involving  collection  amounts  from  prior 
periods.  The  Department  has  taken  this 
position  in  order  to  simplify  the  State 
agency's  calculation  of  the  retention 
amount  on  adjustments  of  collections 
received  prior  to  October  1, 1990. 

Although  the  new  retention  rates  shall 
be  used  on  all  FNS-209  reports  filed 
beginning  with  the  first  quarter  of  Fiscal 
Year  1991,  collections  that  were 
received  by  the  State  agency  prior  to 
October  1, 1990  will  remain  eligible  for 
adjustment  at  the  old  retention  rates. 
Therefore,  if  the  State  agency's 
information  system  can  identify 
transactions  (i.e.,  adjustments,  transfers, 
and  refunds)  occurring  in  Fiscal  Year 
1991  but  involving  collections  received 
prior  to  October  1. 1990,  the  State 
agency  has  the  option  to  request  any 
additional  retention  amount  due  under 
the  higher  rates  in  effect  prior  to 
October  1. 1990  for  those  transactions. 
State  agencies  may  exercise  this  option 
by  submitting  a  letter  requesting 
adjustment  of  the  retention  amount  to 
the  FNS  regional  office  (FNSRO). 

An  adjustment  request  for  the 
additional  retention  amount  can  be  filed 
once  after  the  end  of  Fiscal  Year  1991 
but  no  later  than  November  30, 1991. 
Such  an  adjustment  request  should 
claim  the  difference  between  the  old 
and  new  retention  rates  for  any 
collections  that  qualify  and  should 
include  appropriate  documentation  to 
justify  the  amount  requested.  Such  an 
adjustment  request  must  net  the  effects 
of  all  changes  from  the  prior  period. 
Specifically,  changes  in  retention 
categories  for  prior  years'  collections 
that  increase  retentions  must  be  netted 
against  changes  in  retention  categories 
for  prior  years  that  reduce  retentions. 
Any  refunds  to  recipients  for  collections 
made  in  prior  years  must  be  included  in 
the  decreased  retention  for  prior  years. 
At  the  end  of  the  fiscal  year  the  Letter  of 
Credit  adjustment  would  be  based  on 
the  FNS-209  report  and  any  adjustment 
request. 

In  March  1991,  the  Department 
directed  State  agencies  administering 
the  Food  Stamp  Program  to  implement 
the  new  retention  rates  for  FNS-209 
reporting  and  payment  purposes.  The 
prompt  implementation  was  necessary 
prior  to  rulemaking  to  comply  with  the 
Act.  to  promptly  collect  the 
Department's  mandated  share  of 
collections,  and  to  minimize  the  need  for 
revised  quarterly  FNS-209  reports  by 
State  agencies  due  to  retroactive 
implementation  of  the  law.  Effective 
with  the  first  quarter  Fiscal  Year  1991 
FNS-209  report,  the  Department  has 
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been  recovering  funds  from  State 
agencies  through  an  adiustraent  to  the 
State's  Letter  of  Credit  for  daims 
collections  at  th*  new  retention  rates  in 
accordance  witli  the  Act.  The  changes 
proposed  here  Will  bring  the  regulations 
into  co?\formity  with  the  Act.  The 
proposed  rule  d0es  not  change  the  new 
retentioD  rates  which  were  implemented 
by  the  Departmont  in  March  1991.  It 
merely  proposeaj  to  incorporate  the  new 
retention  rates  iito  the  regulations. 
Although  the  Department  has  taken 
action  to  impleii>ent  the  new  retention 
rates  beginning  toith  the  first  quarter 
Fiscal  Year  199i[fNS-209  report,  diis 
rulemaking  is  still  necessary  in  order  to 
codify  the  new  retention  rates  in 
§  273.18.  j 

The  Department  requests  public 
comments  because  they  may  be 
beneficial  to  the  rulemaking.  Howeven 
commenters  should  note  that  the  new 
retention  rates  ahd  the  implementation 
date  were  mand  ited  in  the  Act  and  are 
not  items  involv  ng  Departmental 
discretiorL  Any  i  omments  received  by 
the  deadline  staled  above  for  comments 
will  be  considered  in  the  final  rule. 

In  the  regulate^  text.  FNS  is  using  the 
term  "State  agency".  However,  under 
our  longstanding  policy  this  term  would 
include  agents  of  the  State  agency  such 
as  prosecutors  a|id  probation  officers 
which  collect  fo(ki  stanip  claims  on 
behalf  of  the  Stake  agency.  Any  amounts 
collected  by  such  agents  must  also  be 
transmitted  by  tie  State  agency  to  FNS 
and  would  be  el  gible  for  the  claims 
retention  rate  ap  plkable  for  that  claim 
category. 


ADP  Enhanced 
To  63  Percent 


'unding  Rate  Reduction 


IMI 


On  June  11, 1962  the  Department 
published  a  rule  at  47  FR  25496  to 
implement  secticin  129  of  Public  Law  96- 
249.  which  allowied  enhanced  Federal 
financial  participation  (FFP)  at  the  75 
percent  level  forlcosfs  associated  with 
the  planning,  design,  development, 
acquisition,  or  installation  of  ADP 
systems.  In  {  22T18,  the  Department 
codified  the  requirements  and 
procedures  for  State  agencies  to  receive 
75  percent  funditg  for  certain  ADP 
developmental  projects. 

Section  1752  of  Public  Law  101-624, 
enacted  on  Novt  mber  28, 1990,  changes 
the  current  75  pe  rcent  enhanced  funding 
rale  for  ADP  an(  information  retrieval 
systems.  The  laW  reduces  the  enhanced 
rate  for  the  costs  of  planning,  designing, 
developing  or  inj  italling  ADP 
information  retri  eval  systems  to  63 
percent.  This  nei  v  rate  is  effective 
October  1. 1991.  Und«-  section  1752(bJ, 
this  change  in  the  funding  rate  does  not 
apply  to  proposals  approved  prior  to  the 


enactment  date  of  November  28. 1990. 
Soch  proiects  will  continue  to  be 
reimbursed  at  the  75  percent  rate  up  to 
the  fuixiing  level  approved  prior  to 
November  28, 199a 

State  agency  proposal  approved  on  or 
after  November  28, 1990  and  requests  for 
modifications  which  increase 
expenditures  approved  at  the  enhanced 
level  by  FNS  during  the  period 
November  28, 1990  through  September 
30, 1991  (e.g.,  modifications  to  fixed 
price  contracts)  will  be  funded  at  the  75 
percent  level  through  September  30. 
1991.  The  enhanced  rate  will  then  be 
reduced  to  the  63  percent  level  for  the 
time  remaining  in  the  approval  period. 
Modifications  approved  after  September 
30, 1991  will  be  reimbursed  at  the 
enhanced  rate  of  63  percent. 

Proposals  shall  only  be  eligibie  for  the 
higher  enhanced  rate  when  all 
paperwork  required  by  %  277.18  is 
approved  by  FNS  by  the  appropriate 
deadline  above.  Thus  all  required 
paperwork  must  be  submitted  to  FNS 
sufficienUy  in  advance  of  these 
deadlines  to  allow  time  for  approval. 
Systems  requests  for  which  all  required 
paperwork  cannot  be  approved  prior  to 
the  appropriate  deadhne  set  forth  above 
shall  be  eligibie  for  funding  at  the  lower, 
63  percent  enhanced  rate. 

One-time  Enhanced  Funding. 

The  Department  b  taking  this 
opportunity  to  propose  that  all  requests 
for  more  than  one-time  enhanced 
funding  for  automated  system 
development  in  a  particular  State  be 
denied.  The  Food  Stamp  Amendments  of 
1960  estabhshed  the  authority  for  USDA 
to  provide  75  percent  of  the  costs 
involved  in  \he  planning,  development 
or  installation  of  automated  systems 
used  in  the  administration  of  the  Food 
Stamp  Program.  However,  the  General 
Accounting  Office  (GAO),  in  an  audit 
issued  in  April  1988  (RC£D-«8-56) 
"Progress  and  Problems  in  Using  75- 
Percent  Funding  for  Automation", 
interpreted  the  intent  of  the  legislation 
to  be  different  from  the  Department's 
or^nal  interpretation.  GAO's 
interpretation  of  the  Act  was  that 
enhanced  funding  for  automation  is  only 
available  for  a  Rrst  attempt  at 
automation  development  In  an  effort  to 
be  responsive  to  the  CAO  finding  the 
Agency's  practice  has  been  to  hmit  the 
approval  of  more  than  one-time 
enhanced  funding  requests  to  very 
specific  circumstances.  Based  on  the 
Agency's  experience  with  these  funding 
decisions,  the  Department  is  taking  this 
opportunity  to  propose  language  at 
9  277.18(g)(1)  whidi  limits  enhanced 
funding  for  automation  development  to 
one  time.  Tlierefore,  once  a  State  has 


received  enhanced  funding  for 
development  or  implementalion  of  an 
ADP  system,  no  further  enhanced 
funding  will  be  approved  for  subsequent 
development  or  implementation  efforts. 

Federal  Funding  for  Preparation  of  the 
Planning  Advance  Planning  Document 
(PAPD) 

Finally,  the  Department  is  taking  this 
opportimity  to  clarify  the  rate  of  Federal 
Financial  Participation  (FFP)  allowed  for 
the  preparation  of  a  PATO  and  the  rate 
of  FFP  allowed  for  project  planning 
phfise  activities.  There  has  been 
confusion  concerning  the  rate  of  FFP 
that  is  allowed  for  the  preparation  of  a 
PAPD.  Current  regulations  at  S  277.18tg) 
give  State  agencies  the  option  to  request 
reimbursement  at  the  enhanced  funding 
rate  for  the  costs  of  planning,  design, 
development  or  mstallafion  of  ADP  and 
information  retrieval  systems.  State 
agencies  are  entitled  to  receive  the 
enhanced  funding  rate  for  approved 
costs  of  both  the  Project  Planning  and 
Implementation  Phases. 

However,  it  was  not  the  Department's 
intent  that  the  preparation  of  the  PAPD 
be  funded  at  the  enhanced  rate.  The 
PAPD  is  intended  to  be  a  brief  written 
plan  of  action  which  describes  the  State 
agency's  needs,  objectives,  intended 
planning  activities  and  timeframes,  and 
proposed  budget.  The  PAPD  should  also 
include  a  commitment  to  perform  the 
necessary  planning  activities  as  a 
condition  for  FTP  for  the  planning 
activities.  Since  there  should  be  no 
ma^  costs  incurred  during  the 
preparation  of  this  6-10  page  document 
State  agency  staff  costs  would  be 
reimbursed  at  the  ossal  50  percent  rate 
for  State  administrative  expense.  The 
actual  costs  of  the  planning  phase 
activities,  for  example  the  costs  of 
preparing  the  functional  requirements 
specification  document,  feasibility 
study,  or  alternative  analysis  will  be 
reimbursed  at  the  enhanced  level  if  the 
PAPD  was  approved  at  that  level.  The 
Department  anticipates  that  major  costs 
will  be  incurred  during  the  planning 
phase  itself  rather  than  during  the 
preparation  of  the  descriptive  8-10  page 
document. 

ImplementatioD 

Section  1746,  relating  to  household 
election  of  the  repayment  method,  was 
effective  on  the  date  of  enactment  of 
Public  Law  101-624  and  should  be 
implemented  by  State  agencies  as  soon 
as  possible.  Section  1750,  which  reduces 
the  State  agency  retentitm  rates  on 
claim  collections  applies,  by  its  terms,  to 
the  period  begirming  October  1, 1990, 
and  ending  September  30. 1995.  By  its 
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terms,  section  1752  which  reduces  the 
enhanced  funding  level  for  ADP  applies 
to  costs  incurred  on  October  1. 1991.  and 
thereafter  and  does  not  apply  to  ADP 
plans  approved  prior  to  November  28, 
1990,  the  date  of  enactment  of  Public 
Law  101-624.  Because  the  proposed 
amendment  to  §  277.4  relating  to  one- 
time enhanced  funding  and  to  Federal 
funding  for  preparation  of  planning 
APD's  merely  codifies  existing  practice, 
the  Department  proposes  that  it  be 
effective  30  days  following  publication 
of  the  final  rule  consistent  with  the 
requirements  of  5  U.S.C.  553(d). 

List  of  Subjects 

7CFRPart273 

Administrative  practice  and 
procedure.  Aliens,  claims,  Food  stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements,  Social 
Security,  Students. 

7  CFR  Part  277 

Food  stamps,  Government  procedure, 
Grant  programs — social  programs. 
Investigations,  Records.  Reporting  and 
'recordkeeping  requirements. 

Accordingly,  7  CFR  parts  273  and  277 
are  proposed  to  be  amended  as  follows: 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

1.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authofily:  7  U.S.C.  2011-2031 . 

2.  In  §  273.13,  a  new  paragraph  (b)(14] 
is  added  to  read  as  follows: 

§  273.13    Notlc*  of  advtrs*  action. 

[h]  Exemptjan  from  notice.'  '  ' 
[14]  The  State  agency  initiates 
recoupment  of  a  claim  as  specified  in 
§  273.18(g)(4)  against  a  household  which 
has  previously  received  a  notice  of 
adverse  action  with  respect  to  such 
claim. 

3.  In  §  273.18: 

a.  The  third  sentence  and  the  last 
sentence  of  paragraph  (d)(3) 
introductory  text  are  amended  by 
removing  the  words  "the  amount  of; 

b.  Paragraph  (d)(3)(iii)  is  revised; 

c.  Paragraph  (d)(4)(i)  is  revised; 

d.  Paragraph  (d)(4){iii)  is  amended  by 
adding  a  new  sentence  following  the 
first  sentence; 

e.  Paragraphs  (h)  through  (I)  are 
redesignated  as  paragraphs  (i)  through 
(m)  respectively,  and  a  new  paragraph 
(h)  is  added;  and 

f.  Newly  redesignated  paragraph  (i)(l) 
is  revised  in  its  entirety. 


The  revisions  and  additions  read  as 
follows: 

§273.18    Claims  against  tiouscttolds. 

*  •        •        •        • 

(d)  Collecting  claims  against 
households  *  *  * 

(3)  Initiating  collection  on  claims 

•      •      « 

(iii)  For  inadvertent  household  error 
and  intentional  Program  violation 
claims,  the  letter  shall  inform  the 
household  that  it  must,  within  the  time 
specified  in  paragraph  (4)(i)(A)  of  this 
section,  elect  which  method  of 
repayment  it  will  choose,  either  cash 
repayment  or  allotment  reduction,  and 
inform  the  State  agency  of  its  election. 
The  letter  shall  also  advise  the 
household  that  if  it  fails  to  make  a 
timely  election  its  allotment  shall  be 
reduced. 

•  •      .  *        •        * 

(4)  Action  against  households  which 
.  fail  to  respond. 

(i)  Participating  households  which  do 
not  respond  timely  or  fail  to  respond  to 
the  demand  for  election  of  a  method  of 
repayment  shall  be  deemed  to  have 
elected  allotment  reduction. 

(A)  Time  for  response.  Households 
shall  elect  a  method  of  repayment  on  the 
date  of  receipt  of  the  demand  letter  (or  if 
the  date  of  receipt  is  not  a  business  day, 
on  the  next  business  day).  Each  State 
agency  shall  determine  a  deadline  by 
which  it  must  receive  the  household's 
election,  taking  into  account  both  the 
means  used  to  deliver  the  demand  letter, 
and  the  requirement  that  the  household 
elect  a  method  of  repayment  on  the  date 
of  receipt.  The  State  agency  may 
establish  such  deadlines  depending 
upon  whether  the  demand  letter  is 
delivered  in  person,  by  mail,  or  by  some 
other  means. 

[B]  Commencement  of  allotment 
reduction.  When  a  household  elects,  or 
is  deemed  to  have  elected  allotment 
reduction  under  this  section,  the 
allotment  reduction  shall  commence  as 
provided  in  §  273.12(c)(2)  of  this  part, 
with  the  first  appropriate  allotment 
issued  after  the  election,  except  where: 

(1)  The  household  has  not  previously 
been  provided  a  notice  of  adverse  action 
on  the  underlying  claim,  in  which  case  it 
shall  not  have  its  allotment  reduced 
prior  to  the  expiration  of  the  advance 
notice  period  provided  for  in 
§§  273.13(a)  and  273.15(k)  of  this  part.  At 
the  expiration  of  the  advance  notice 
period,  the  household's  allotment  shall 
be  reduced,  unless  it  has  elected  to 
receive  continued  benefits  pending  a  fair 
hearing  decision  under  S  273.15(k)  of  this 
part;  or, 


(2J  The  household  has  previously  been 
provided  notice  of  adverse  action  on  the 
underlying  claim  and  is  receiving 
continued  benefits  pending  a  fair 
hearing  determination  under  §  273.15(k) 
of  this  part. 
•        •        •        •        • 

(iii)  *  *  *   The  State  agency  may  also 
pursue  other  collection  actions,  as 
appropriate,  to  obtain  restitution  of  a 
claim  against  any  household  which  fails 
to  respond  to  a  written  demand  letter  for 
repayment  of  any  inadvertent  household 
error  or  administrative  error  claim. 


(h)  Retention  rates.  The  following 
retention  rates  shall  apply  for  claims 
collected  by  the  State  agency,  including 
the  value  of  allotment  reductions  for  the 
purpose  of  collection  claims  but  not 
allotment  reductions  due  to 
disqualification: 

(1)  For  amounts  collected  prior  to 
October  1. 1990.  the  State  agency  shall 
retain  25  percent  of  the  value  of 
inadvertent  household  error  claims 
collected  and  50  percent  of  the  value  of 
intentional  Program  violation  claims 
collected; 

(2)  For  amounts  collected  during  the 
period  October  1, 1990  through 
September  30, 1995,  the  State  agency 
shall  retain  10  percent  of  the  value  of 
inadvertent  household  error  claims 
collected  and  25  percent  of  the  value  of 
intentional  Program  violation  claims 
collected; 

(3)  For  amounts  collected  on  or  after 
October  1, 1995,  the  State  agency  shall 
retain  25  percent  of  the  value  of 
inadvertent  household  error  claims 
collected  and  50  percent  of  the  value  of 
intentional  Program  violation  claims 
collected; 

(4)  The  State  agency  shall  not  retain 
any  percentage  of  the  value  of 
administrative  error  claims  collected. 

(i)  Submission  of  payments.  (1)  The 
State  agency  shall  retain  the  value  of 
funds  collected  for  inadvertent 
household  error,  intentional  Program 
violation,  or  administrative  error  claims 
rather  than  forwarding  the  payments  to 
FNS.  This  amount  includes  the  total 
value  of  allotment  reductions  to  collect 
claims,  but  does  not  include  the  value  of 
benefits  not  issued  as  a  result  of  a 
household  member  being  disqualified. 
The  State's  letter  of  credit  will  be 
amended  on  a  quarterly  basis  to  reflect 
tbe  State  agency's  retention  of  the  value 
of  claims  collected  as  specified  in 
paragraph  (h)  of  this  section.  For  FNS- 
209  reporting  purposes.  State  agencies 


46132  Fed<  ral  Register  /  Vol.  56.  No.  175  /  Tuesday.  September  10.  1991  /  Proposed  Rules 


IMI 
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PART  277— PAYMENTS 

ADMINISTRATIVE 

AGENCIES 


OF  CERTAIN 
COSTS  OF  STATE 


4.  The  authority  c 
continues  to  read  a 


Authority:  7  U.S.C.  JOl  1-2031. 

4A.  In  §  277.4: 

a.  Paragraph  (b](1 

b.  New  paragrapl 
are  added. 

The  revision  and 
follows: 

§  277.4    Funding. 


(b)  Federal  Reiml  ursement  Rate. 


(1)  A  75  percent 
reimbursement  is 
Stamp  Program 
for  State  fraud  inv 
prosecutions,  and 
presentation  and 
Plan  addendum  as 


pjyat 


(11)  A  63  percent 
reimbursement  is 
Stamp  Program  all 
for  State  agency  pi 
developing,  or  insta 
systems  as  describe  d 
approved  for  enhanced 
after  September  30. 

(12)  A  75  percent 
reimbursement  is 
Stamp  Program  allocable 
for  State  agency  pi 
developing,  or  insta 
systems  as  describe  d 
approved  for  enha 
before  November 


p«y 


itation  for  part  277 
follows: 


)  is  revised;  and 
s  (b)(ll]  and  (b)(12) 

additions  read  as 
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proposals,  including  modifications, 
which  received  approval  at  the  75 
percent  level  during  the  period  from 
November  28. 1990  through  September 
30. 1991.  shall  be  reimbursed  at  the  75 
percent  rate  for  costs  incurred  through 
September  30, 1991.  and  at  the  63 
percent  rate  for  costs  incurred 
thereafter.  All  modifications. approved 
after  September  30, 1991  shall  be 
reimbursed  at  63  percent  regardless  of 
when  the  original  system  was  approved. 
For  purposes  of  this  paragraph,  no 
system  shall  be  funded  at  75  percent 
unless  all  required  paperwork  for 
enhanced  funding  is  (or  was)  approved 
by  FNS  prior  to  the  appropriate  date 
contained  in  this  paragraph.  The 
required  paperwork  is  described  in 
§  277.18. 


§277.18    [Amended] 

5.  In  section  277.18: 

a.  In  paragraph  (b)  the  definitions  of 
"Enhanced  funding  or  enhanced  FFP 
rate"  and  "Regular  funding  or  regular 
FFP  rate"  are  amended  by  removing  "75 
percent"  and  adding  "63  percent"  in 
their  place.  Further  the  reference  to 

§  277.4(b)(l)(ii)  in  both  of  these 
definitions  is  removed  and  a  reference 
to  §§  277.4(b)(ll)  and  277.4(b)(12)  is 
added  in  its  place; 

b.  The  introductory  text  of  paragraph 
(c)(1),  paragraphs  (c)(l)(ii)  and  (d)(l)(ii). 
the  heading  of  paragraph  (g).  paragraph 
(g)(1),  the  introductory  text  of 
paragraphs  (g)(2)  and  (g)(5).  paragraphs 
(g)(6)  and  (g)(7).  the  introductory  text  of 
paragraph  (g)(8),  and  paragraphs 
{g)(8)(iv)  and  {p)(5)  are  amended  by 
removing  all  references  to  "75  percent" 
and  adding  the  words  "63  percent"  in 
their  place; 

c.  Paragraph  (g)(1)  is  further  amended 
by  adding  the  words  "one  time"  after 
the  word  "reimbursement";  and 

d.  Paragraph  (g)(2)(ii)  is  amended  by 
removing  the  references  to  (g)(2)(vi). 
(g)(2)(vii),  and  (g)(3)(ix).  adding  in  their 
place  references  to  (b)(2)(vi),  (b)(2)(vii), 
and  (b)(3)(ix). 

6.  In  part  277,  appendix  A,  Standards 
for  Selected  Items  of  Cost,  Section  B, 
paragraph  B.  (1)  is  amended  by 
removing  the  words  "75  percent"  and 
adding  the  words  "63  percent '  in  their 
place. 

Dated:  August  29. 1991. 
Betty  )o  Nelsen. 
Administrator. 
(FR  Doc.  91-21526  Filed  9-9-91;  8:45  am) 
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Rural  Electrification  Administration 
7  CFR  Part  1755 
RIN  0572-AA55 

REA  Specification  for  Filled  Telephone 
Cables 

AOENCY:  Rural  Electrification  . 
Administration.  USDA. 
action:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  1755.97,  Incorporation  by 
Reference  of  Telephone  Standards  and 
Specifications  by  rescinding  REA 
Bulletin  345-67.  REA  Specification  for 
Filled  Telephone  Cables,  PE-39  and 
replacing  it  with  Bulletin  1753F-205(PE- 
39).  The  new  bulletin  will  update  the 
end  product  performance  requirements 
of  filled  cables  brought  about  through 
technological  advancements  made 
during  the  last  two  years. 

DATES:  Comments  must  be  received  by 
REA  or  postmarked  no  later  than 
October  10. 1991. 

ADDRESSES:  Comments  should  be 
mailed  to  Donald  M.  Van  Bellinger. 
Director,  Telecommunications  Staff 
Division,  Rural  Electrification 
Administration,  room  2835,  South 
Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
1500.  REA  requests  an  original  and  three 
copies  of  all  comments  (7  CFR  1700). 
Comments  received  may  be  inspected 
Monday  through  Friday  in  room  2835 
between  8  a.m.  and  4  p.m.  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams.  Chief,  Outside  Plant 
Branch,  Telecommunications  Staff 
Division.  Rural  Electrification 
Administration,  room  2832.  South 
Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-8667. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certification 

Gary  C.  Byne,  Administrator.  REA, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
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because  most  borrowers  of  REA  loan 
funds  do  not  meet  the  requirements  for 
small  entities.  Further,  the  regulations 
are  applied  equally  to  all  borrowers. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act,  information  collection 
and  recordkeeping  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  OMB  under  control 
number  0572-0077  which  expires  on 
1/31/94.  Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulator 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  room  3201.  NEOB. 
Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

Gary  C.  Bryne.  Administrator,  REA, 
has  determined  that  this  proposed  rule 
will  not  significantly  affect  the  quality  of 
the  human  environment  as  defined  by 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.]. 
Therefore,  this  action  does  not  require 
an  environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  10.851,  Rural  Telephone  Loans 
and  Loan  Guarantees;  and  No.  10.85Z 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington,  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  titled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nungovernmental 
entities  from  coverage  under  this  Order. 

Background 

REA  has  issued  a  series  of 
publications  titled  "Bulletin"  which 
serve  to  implement  the  policy, 
procedures,  and  requirements  for 
administering  its  loans  and  loan 
guarantee  programs  and  the  security 
instruments  which  provide  for  and 


secure  REA  financing.  In  the  bulletin 
series.  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  REA 
loan  funds.  REA  is  proposing  to  rescind 
Bulletin  345-67.  "REA  Specification  for 
Filled  Telephone  Cables,  PE-39,"  and 
replace  it  with  Bulletin  1753F-205(PE- 
39).  Specification  No.  PE-39  would 
become  part  of  REA  Bulletin  No.  1753F- 
205(PE-39)  and  no  longer  be  shown  in 
the  "Specification  No."  column  of  the 
table  in  §  1755.97. 

The  American  National  Standard 
Institute  (ANSI)  and  the  Insulated  Cable 
Engineers  Association  (ICEA)  are 
scientific  and  technical  organizations 
formed  for  the  development  of 
standards  on  characteristics  and 
performance  of  materials,  products, 
systems,  and  services.  An  ANSI/ICEA 
standard  represents  a  common 
viewpoint  of  those  parties  concerned 
with  its  provisions;  namely  producers, 
users  and  general  interest  groups.  The 
standard  is  intended  to  aid  industry, 
government  agencies,  and  the  general 
public. 

It  is  REA  policy  to  use  the  standards, 
rules,  and  regulations  of  such 
engineering  and  standards  groups  as 
ANSI,  the  ICEA,  the  American  Society 
for  Testing  and  Materials  (ASTM).  and 
the  various  national  engineering 
societies,  and  such  references  as  the 
National  Electrical  Safety  Code  (NESC) 
and  the  National  Electrical  Code  (NEC), 
to  the  greatest  extend  practicable  as 
determined  by  REA.  REA  is  also  guided 
by  OMB  Circular  No.  A-119,  Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Standards  in  its 
activities.  In  the  absence  of  national 
standards,  or  where  REA  determines 
that  existing  national  standards  are  not 
satisfactory,  standards  will  be  prepared 
for  material  and  equipment  as 
necessary. 

REA  has  determined  that  by  revising 
the  current  specification,  borrowers  will 
be  provided  with  the  opportunity  to 
increase  subscriber  services  through 
enhanced  cable  designs  brought  about 
through  technological  advancements 
made  during  the  last  two  years  in  an 
economical  and  efficient  manner.  This 
revision  will  also  allow  cable 
manufacturers  to  reduce  their 
production  costs  by  providing  one 
uniform  cable  design  to  both  REA  and 
non-REA  telephone  companies  which 
presently  is  not  being  done  today.  This 
reduction  in  manufacturing  costs  will 
result  in  lower  cable  costs  for  borrowers 
without  any  degradation  in  cable 
performance. 


List  of  SubjecU  in  7  CFR  Part  1755 

Loan  programs-communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  reasons  set  out  in  the  preamble. 
REA  proposes  to  amend  7  CFR  part  1755 
as  follows: 

PART  1755-TELECOMMUNiCATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  el  seq..  1921  et  seq. 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  No. 
343-67  and  adding  new  entry  REA 
Bulletin  No.  1753F-205  (PE-39) 

§  1755.97    Incorporation  by  raftrtnc*  of 
tei«ption«  standards  and  apadflcations. 
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Dated  August  9. 1991 

Gary  C  Byine, 

Adwinistralor. 

[FR  Doc.  91-21590  Filed  9-9-91:  8:45  am) 

aiLUNQ  COOe  S410-1S-M 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  435 

Mail  Order  Merchandise  Trade 
Regulation  Rule 

aOENCt:  Federal  Trade  Commission. 
action:  Notice  of  publication  of 
Presiding  Officer's  Recommended 
Decision  and  Final  Staff  Report,  and 
invitation  for  comment  on  the  two 
reports. 

SUMMAHV:  The  Federal  Trade 
Commission's  Presiding  Officer  has 
released  to  the  public  the  Presiding 
Officer's  Report  in  the  rulemaking 
proceeding  to  amend  the  Mail  Order 
Merchandise  Trade  Regulation  Rule. 
The  report  contains  the  recommended 
decision  of  the  Presiding  Officer  based 
upon  his  findings  and  conclusions  as  to 


46134  Fed*  ral  Register  /  Vol.  56.  No.  175  /  Tuesday.  September  10.  1991  /  Proposed  Rules 


all  relevant  and  ma  lerial  evidence, 
taking  into  account  the  Final  Staff 
Report  which  contains  the  staffs 
recommendations  t)  the  Commission. 
The  final  Staff  Rep(  rt  has  also  been 
released.  Interested  persons  and  the 
public  are  invited  t(  i  submit  written 
comments  on  both  i  eports.  The 
Commission  has  no^  reviewed  or 
adopted  either  repot-t.  The  Commission's 
final  determination  in  the  matter  will  be 
based  upon  the  enti  re  rulemaking 
record,  including  co  nnments  received  in 
response  to  this  not  ce. 
DATES:  Written  con  ments  will  be 
received  until  Octo'  >er  25. 1991. 
ADDRESSES:  Copies  of  the  Presiding 
Officer's  Report  and  the  Final  Staff 
Report  are  availabl;  at  the  Public 
Reference  Branch.  iDom  130.  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20580.  Telephonp:  202-326-2222. 

Written  comments  should  be  sent  to 
Henry  B.  Cabell.  Presiding  Officer. 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  B.  Cabell  (Presiding  Officer)  202- 
326-3642. 


SUPPLEMENTARY  INI 

Notice  of  Proposed 
published  in  54  FR 
1989.  the  Commissi( 
commencement  of 
amend  the  trade  re; 


)RMATI0N:  In  a 

Rulemaking 
|9060.  November  28. 
in  announced  the 

proceeding  to 

ilation  rule  on  Mail 


Order  Merchandiselto  include 
merchandise  orderad  by  telephone  and 
to  amend  the  definiiion  of  "properly 
completed  order"  fqr  credit  sales.  It 
invited  written  co 
proposed  amendme] 
receipt  of  those  co; 
hearing  was  held, 
and  the  Presiding 


ent  on  the 
ts.  Following 
ents  a  public 
e  Final  Staff  Report 
leer's  Report  in  the 


proceeding  recommending  amendments 
of  the  rule  have  not  been  placed  on  the 
rulemaking  record  [  *ublic  Record  R- 
011006).  During  the  )ost  record  comment 
period  which  will  ei  id  on  October  25. 
1991,  the  public,  inc  uding  persons 
interested  in  the  preceeding,  is  invited  to 
comment  on  these  reports.  Such 
comments  should  b>  confined  to 
information  already  in  the  rulemaking 
record,  and  submitt  id  on  8V2  by  11-inch 
paper  and  those  in  1  ixcess  of  four  pages 
should  be  accompanied  by  four  copies. 
Post  record  comnients  may  include 


requests  for  review 


by  the  Commission 


IMI 


of  any  rulings  or  otl  er  determinations 
made  by  the  Presid  ng  Officer.  They 
may  also  include  a  lequest  for  an 
opportunity  to  make  an  oral 
presentation  to  the  [Commission 
pursuant  to  Commit  sion  rule  1.13{i)  (16 
CFR  1.13(i)).  The  ini  ilusion  in  post  record 


comments  of  further  evidence  or  factual 
material  not  presently  in  the  rulemaking 
record  may  result  in  rejection  of  the 
comment  as  a  whole. 

The  Commission  has  not  yet  reviewed 
the  rulemaking  record  in  this  proceeding 
or  determined  whether  or  not  to  amend 
the  rule.  Any  decision  by  the 
Commission  in  this  matter  will  be  based 
solely  upon  the  contents  of  the 
rulemaking  record,  including  the 
material  submitted  in  response  to  this 
notice. 

Publication  of  the  Presiding  Officer's 
Report  and  the  Final  Staff  Report  should 
not  be  interpreted  as  representing  the 
views  of  the  Commission  or  of  any 
individual  Commissioner. 

List  of  Subjects  in  16  CFR  Part  435 

Mail  order  merchandise.  Telephone 
order  merchandise,  Trade  practices. 
Henry  B.  Cal>eU. 
Presiding  Officer. 
[FR  Doc.  91-21641  Filed  9-9-91  8:45  am) 

BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  177 

Proposed  Interpretive  Rule 
Concerning  ttie  Classification  of 
Baseball-Style  Caps  Wltti  Braid 

agency:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Proposed  interpretive  rule; 
solicitation  of  comments. 

SUMMARY:  In  August  1990  Customs  ruled 
that  a  baseball-style  cap  with  a 
noncontrasting  braid  measuring  3/16- 
inch  wide  between  the  peak  and  the 
crown  was  classifiable,  in  application  of 
the  de  minimis  rule,  as  "not  in  part  of 
braid"  under  subheading  6505.90.80  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  In  January  1991 
Customs  modified  this  ruling  and 
classified  this  cap  as  "wholly  or  in  part 
of  braid"  under  subheading  6505.90.70. 
HTSUS.  We  also  stated  in  the  January 
1991  ruling  that  we  had  not  determined 
at  what  width,  if  any.  braid  on  a  cap 
would  be  considered  de  minimis, 
making  the  cap  classifiable  as  not  in 
part  of  braid,  and  we  would  be  soliciting 
comments  from  the  public  on  this  issue. 
DATES:  Comments  must  be  received  on 
or  before  November  12, 1991. 

ADDRESSES:  Comments  (preferably  in 
triplicate]  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 


Service.  1301  Constitution  Ave..  NW. 
room  2119,  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Clark.  Commercial  Rulings 
Division.  U.S.  Customs  Service.  (202) 
566-8181. 

SUPPLEMENTARY  INFORMATION: 
Background 

Heading  6505.  HTSUS.  provides  for 
hats  and  other  headgear,  knitted  or 
crocheted,  or  made  up  from  lace,  felt  or 
other  textile  fabric,  in  the  piece  (but  not 
in  strips),  whether  or  not  lined  or 
trimmed.  Two  subheadings  within  this 
heading  provide  for  articles  wholly  or  in 
part  of  braid.  These  are  6505.90.50. 
HTSUS.  which  provides  for  articles  of 
man-made  fibers,  knitted  or  crocheted  or 
made  up  from  knitted  or  crocheted 
fabric,  and  6505.90.70.  HTSUS.  which 
provides  for  articles  of  man-made  fibers, 
other. 

The  term  "in  part  of  is  defined  for  the 
purposes  of  the  tariff  schedule  in 
General  Note  7.  HTSUS.  General  Note 
7(e)(ii).  HTSUS.  provides  that  "in  part 
of  or  "containing"  means  that  the 
goods  contain  a  significant  quantity  of 
the  named  material.  General  Note  7. 
HTSUS,  also  states  that  with  regard  to 
the  application  of  the  quantitative 
concepts  specified  above,  it  is  intended 
that  the  de  minimis  rule  apply. 

In  application  of  the  de  minimis  rule 
to  the  term  "in  part  of  braid."  Customs 
has  determined  that  if  the  quantity  of 
braid  in  an  article  serves  a  useful 
purpose  or  affects  the  nature  of  the 
article  or  increases  the  salability  of  the 
article,  it  would  be  considered  in  part  of 
braid  for  classification  purposes.  In 
Headquarters  Ruling  Letter  (HRL) 
087060.  dated  August  17. 1990,  we  ruled 
that  a  baseball-style  cap  with  a 
noncontrasting  braid  3/16-inch  wide 
between  the  peak  and  the  crown  was 
classifiable  as  not  in  part  of  braid  in 
application  of  the  de  minimis  rule.  A 
request  for  reconsideration  of  this  ruling 
was  submitted.  Upon  reconsideration 
we  ruled  in  HRL  088438,  dated  January 
14. 1991,  that  this  cap  was  classifiable  as 
in  part  of  braid  in  application  of  the  de 
minimis  rule.  Customs  also  stated  that 
classification  under  the  subheading 
"wholly  or  in  part  of  braid"  applied  to 
the  cap  at  issue,  which  contained  a 
braid  3/16-inch  wide.  We  had  not 
determined  at  what  width,  if  any,  a 
braid  on  a  cap  would  be  considered  de 
minimis,  making  the  cap  classifiable  as 
not  in  part  of  braid. 

We  are  of  the  opinion  that  at  some 
point,  braid  on  a  cap  would  not  be 
considered  a  significant  quantity,  in 
application  of  General  Note  7.  HTSUS. 
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We  are  now  soliciting  comments  from 
the  public  on  what  it  considers  de 
minimis  for  braid  on  a  cap,  making  it 
classifiable  as  not  in  part  of  braid. 

Comments 

Before  making  a  determination  on  this 
matter,  Customs  invites  written 
comments  from  interested  parties  on 
this  issue.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  81.4, 
Treasury  Department  of  Regulations  (31 
CFR  1.4),  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  Regulations 
and  Disclosure  Law  Branch, 
Headquarters,  U.S.  Customs  Service, 
1301  Constitution  Ave.,  NW.,  room  2119, 
Washington,  DC  20229. 

Carol  Hallett, 

Commissioner  of  Customs. 

Approved:  August  22, 1991. 
John  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  91-21578  Filed  9-9-91:  8:45  am) 

BtLUNO  CODE  4«20-02-M 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
(Notice  No.  7261 
RIN  1S12-AA07 

Escondido  Valley  Vitlcultural  Area 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  proposes  to 
establish  a  viticultural  area  located  in 
Pecos  County,  Texas  to  be  known  by  the 
appellation  "Escondido  Valley."  The 
proposal  is  the  result  of  a  petition  filed 
by  Mr.  Leonard  Garcia  of  Cordier 
Estates,  Inc.  ATF  believes  that  the 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  the  wines  they 
purchase.  The  establishment  of 
viticultural  areas  also  allows  wineries  to 
specify  further  the  origin  of  wines  they 
offer  for  sale  to  the  public. 
DATES:  Written  comments  must  be 
received  by  October  25, 1991. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 


Box  50221.  Washington,  DC  20091-0221 
REF:  Notice  No.  726. 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
written  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  room  6480,  650  Massachusetts 
Avenue,  NW..  Washington.  DC  20226. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marjorie  Dundas,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  566- 
7626. 

SUPPLEMENTARY  INFORMATION! 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR, 
part  4.  These  regulations  allow  the 
establishment  of  defmite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine.  On  October  2. 1979. 
ATF  published  Treasury  Decision  ATF- 
60  (44  FR  56692)  which  added  a  new  part 
9  to  27  CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas. 

Section  4.25a(e)(l),  title  27  CFR 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2),  title  27  CFR  outlines 
the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the    ' 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  or  copies  of  the  appropriate 
U.S.G.S.  map(s)  with  the  proposed 
boundaries  prominently  marked. 


Petition 

ATF  received  a  petition  proposing  a 
viticultural  area  in  Pecos  County,  Texas 
to  be  known  as  "Escondido  Valley."  The 
proposed  viticultural  area  has  a  land 
area  of  approximately  50  square  miles. 
The  petitioner.  Leonard  Garcia.  Vice 
President  of  Cordier  Estates,  Inc.,  states 
that  his  winery  is  the  only  commercial 
winery  in  the  proposed  area.  They  have 
250  acres  of  vineyards. 

Evidence  of  Name 

The  petitioner  presented  a  series  of 
old  maps  and  accounts  of  early  travelers 
to  Pecos  County  which  referred  to  the 
creek  which  runs  through  the  area  as 
Escondido  Creek,  and  to  the  three 
springs  which  feed  the  creek  as  Upper. 
Middle  and  Lower  Escondido  Springs. 
The  petitioner  also  stated  that  "many 
members  of  the  old  settler  families  told 
me  that  the  Indians  called  the  area  .  .  . 
'Valle  Escondido'  (Hidden  Valley — in 
Spanish)."  The  petitioner  submitted  an 
extract  from  The  Springs  of  Texas,  by 
Gunnar  Brune,  which  quotes  a 
description  of  the  proposed  area  by  a 
traveler  in  1849:  ".  .  .  we  came  upon  a 
clear  and  beautiful  spring  gushing  from 
the  limestone  bluff  on  the  N  side  of  the 
valley.  This  is  the  Escondido."  In  the 
late  19th  century,  the  name  Tunis,  or 
Tunas,  began  to  be  used  for  the  creek 
and  springs,  and  these  features  are 
presently  known  as  Tunas  Creek  and 
Tunas  Springs.  However,  the  petitioner 
pointed  out  the  name  East  Escondido 
Spring  still  appears  on  the  1973  revision 
of  the  United  States  Geological  Survey 
map  used  to  delineate  the  boundaries  of 
the  proposed  area.  The  petitioner  also 
presented  a  letter  from  the  Curator  of 
the  Fort  Stockton  Historical  Society, 
who  said  "Escondido  is  the  historical 
name  for  the  springs  and  creek  as  well 
as  the  draw  or  valley  now  known  as 
Tunas.  In  essence  Tunas  and  Escondido 
are  synonymous." 

Proposed  Boundary 

The  proposed  "Escondido  Valley" 
viticultural  area  is  bounded  on  the  north 
and  south  by  ranges  of  mesas.  The 
boundary  on  the  eastern  end  of  the 
proposed  viticultural  area  is  a  trail 
which  crosses  the  draw,  or  valley. 
Northeast  of  the  trail,  the  valley  floor 
begins  to  drop  in  elevation,  and  to  the 
east  and  southeast  of  the  trail  are  mesa 
ranges  of  higher  elevation.  The  western 
boundary  is  represented  by  a  line  drawn 
between  the  western  ends  of  the  north 
and  south  boundaries  just  before  the 
distance  between  mesas  increases  and 
the  ground  begins  to  rise. 
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evidence  relating  to 


Distinguishing  Feaii  ires 
The  petitioner  pre  vided  the  following 


features  which  he 


contends  distinguish  the  proposed 
viticultural  area  from  Ihp  <iurrounding 
areas: 

Topography 

According  to  the  j  ictitioner.  the  valley 
floor  which  is  the  si  e  of  the  proposed 
viticultural  area  is  2  300  to  2700  feet 
above  sea  level.  Thi  basis  of  the  mesa 
ranges  which  are  us?d  as  the  north  and 
south  boundaries  of  the  proposed  area 
are  approximately  2300  feet  in  elevation, 
and  the  mesa  ranges  rise  tg  an 
elevation  of  3200  to  aver  3400  feet.  East 
of  the  proposed  ares .  the  valley  floor 
drops  to  2200  feet,  a  id  west  of  the 
western  boundary  of  the  area,  the  land 


rises  to  3100  feet  or 


nore.  Until  the 


1960s,  the  area  had  |hree  natural 
springs. 

Soils 

The  petitioner  sudm 
Department  of  Agric  ult 
Map  of  Pecos  Count  i. 
the  predominant  soi 
area  are  of  the  Reag^ 
association.  These 
the  boundary  to  the 
the  map  shows  that 
soils  on  the  higher  ground 
and  south  belong  to 
Sanderson-Rock  out 


itted  a  U.S. 
ure  General  Soil 

Texas,  showing 
s  in  the  proposed 
n-Hodgkins-Iraan 

Is  extend  beyond 
sast  and  west,  but 
iie  predominant 

to  the  north 
the  Ector- 
rop  group. 


S3I 


O  :eani 


me  a 


Climate 

The  petitioner  notfes 
occurs  in  the  seconc 
March  in  the  proposed 
harvest  begins  in  th 
week  of  August.  The 
submitted  temperati  re 
from  the  National 
Atmospheric  Admi 
Climatological  Data 
supplemented  by 
in  his  vineyard  d 
years.  There  are  no 
stations  within  the 
closest  is  in  Bakersf^ld. 
miles  to  the  east.  Th 
contrasted  the  Bak 
those  from  Fort  Stockton 
miles  to  the  west  of 
and  Ozona,  Texas 
of  the  proposed  area . 
summary,  the  ave 
temperature  from 
Bakersfield  was  66.6 
degrees  during  the 
During  the  same  per 
average  for  Fort  Sto*  ikton 
degrees,  72.5  degree; 
season,  and  in  Ozona 
63.6  for  the  year  and 
season.  The  summai  y 


jurii  g 


<ei  s 
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that  bud  break 
or  third  week  of 
area,  and  the 
third  or  fourth 
petitioner 
and  rainfall  data 
ic  and 
nlstration"s 
Annual  Summary, 
surements  taken 
the  last  two 
official  weather 
oposed  area;  the 

Texas,  six 
;  petitioner 
field  readings  with 

Texas,  19 
he  proposed  area, 
miles  to  the  east 
According  to  this 
I  annual 
9  to  1989  at 
degrees,  75.0 
gl^owing  season, 
od.  the  annual 
was  64.4 
during  the  growing 
the  average  was 
72.0  for  the  growing 
also  showed  the 


average  annual  rainfall  from  1979  to 
1989  was  14.6  inches  at  Bakersfield.  of 
which  7.2  inches  fell  during  the  growing 
season.  The  average  for  this  same 
period  at  Fort  Stockton  was  15  inches 
for  the  year  and  7.07  inches  for  the 
growing  season.  In  Ozona,  the  average 
was  18.1  inches  for  the  year,  and  9.7 
inches  for  the  growing  season.  The 
petitioner's  own  record  of  temperature 
and  rainfall  during  the  last  two  years 
showed  slightly  warmer  tempsratures 
and  less  rainfall  than  at  Bakersfield.  The 
vineyards  are  irrigated  from  wells,  using 
the  pressurized  drip  system.  The  petition 
included  two  letters  from  Terry  Wigham 
of  the  U.S.  Department  of  Agriculture's 
Soil  Conservation  Service  which 
describe  the  well  water  within  the 
proposed  viticultural  area  as  lower  in 
total  dissolved  solids,  and  therefore 
higher  in  quaUty.  than  well  water 
elsewhere  within  Pecos  County. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  abihty  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  final  rule,  is  not 
expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  notice  because 
no  requireifient  to  collect  information  is 
proposed. 


Public  Participation 

ATF  requests  comments  from  all 
interested  persons  concerning  this 
proposed  viticultural  area.  Since  some 
of  the  evidence  concerning  the  name 
"Escondido"  is  historical,  and  some  of 
the  evidence  refers,to  the  area  as  a 
draw,  rather  than  a  valley,  ATF  is 
particularly  interested  in  receiving 
comments  concerning  whether  the  name 
"Escondido  Valley"  is  locally  or 
nationally  known  as  referring  to  the 
proposed  area.  We  also  request 
comments  on  whether  there  may  be 
consumer  confusion  since  there  is  also 
an  Escondido,  California.  Comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  Any  interested 
person  who  desires  an  opportunity  to 
comment  orally  at  a  public  hearing  on 
the  proposed  regulations  should  submit 
his  or  her  request,  in  writing,  to  the 
Director  within  the  45-day  comment 
period.  The  Director,  however,  reserves 
the  right  to  determine,  in  light  of  all 
circumstances,  whether  a  public  hearing 
will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  Dundas,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas,  Wine. 

Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Par.  1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  The  Table  of  Sections  in     ^ 
subpart  C  is  amended  to  add  the  title  of 
§  9.141  to  read  as  follows: 
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Subpart  C— Approved  American  Vlticultural 
Areas 


9.141     Escondido  Valley. 

Par.  3.  Subpart  C  is  amended  by 
adding  S  9.141  to  read  as  follows: 

Subpart  C— Approved  American 
Vlticultural  Areas 

§  9.141    Escondido  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Escondido  Valley." 

(b)  Approved  map.  The  appropriate 
map  for  determining  the  boundaries  of 
the  "Escondido  Valley"  viticultural  area 
is  1  U.S.G.S.  (scale  1:250.000)  map.  It  is 
titled  Fort  Stockton.  Texas,  1954  (revised 
1973). 

(c)  Boundary.  The  Escondido  Valley 
viticultural  area  is  located  in  Pecos 
County,  Texas.  The  boundary  is  as 
follows: 

(1)  The  beginning  point  is  the 
intersection  of  Interstate  Route  10  (I-IO) 
and  an  intermittent  stream 
approximately  18  miles  east  of  the  city 
of  Fort  Stockton,  (standard  reference 
GE3317  on  the  Fort  Stockton,  Texas. 
U.S.G.S.  map): 

(2)  From  the  beginning  point,  the 
boundary  follows  I-IO  in  an  easterly 
direction  approximately  9  miles  until  a 
southbound  trail  diverges  from  I-IO  just 
past  the  point  where  it  intersects 
horizontal  grid  line  2  of  square  GE  on 
the  Fort  Stockton.  Texas,  U.S.G.S.  map; 

(3)  The  boundary  then  follows  the  trail 
in  a  generally  southeasterly  direction 
about  5  miles  until  it  intersects  the  3000 
foot  contour  line; 

(4)  The  boundary  follows  the  3000  foot 
contour  line  in  a  generally  westerly 
direction  approximately  17  miles; 

(5)  The  boundary  continues  to  follow 
the  3000  foot  contour  line  as  it  turns 
sharply  northwest,  but  diverges  from  the 
contour  line  when  the  contour  line  turns 
south  again; 

(6)  From  the  point  where  it  diverges 
from  the  contour  line,  the  boundary 
follows  a  straight  north-northwesterly 
line  as  it  returns  to  the  beginning  point 
atI-10. 

Approved:  August  22, 1991. 
Stephen  E.  Higgins, 
Director. 

|FR  Doc.  91-21683  Filed  9-»-gi:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Inspector  General 

32  CFR  Part  312 

I  Office  of  the  Inspector  General  Policy  and 
Procedures  Manual,  Chapter  33] 

Office  of  the  Inspector  General  (OIG) 
Privacy  Program 

AOENCY:  Office  of  the  Inspector  General. 
Department  of  Defense. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  the  Inspector 
General,  Department  of  Defense  is 
proposing  to  publish  its  Privacy  Program 
procedural  and  exemption  rules  in 
accordance  with  the  Privacy  Act  of  1974, 
as  amended,  (5  U.S.C.  552a).  Also,  the 
Defense  Criminal  Investigative  Service 
(DCIS)  and  its  Privacy  Act  system  of 
records  are  now  under  the  cognizance  of 
the  Department  of  Defense  Inspector 
General 

DATES:  Comments  regarding  this 
proposed  rule  must  be  received  on  or 
before  October  10, 1991,  to  be 
considered  by  the  agency. 
ADDRESSES:  Any  comments  regarding 
this  proposed  rule  should  be  directed  to 
Ms.  Nancy  Reed,  Office  of  the  Assistant 
Inspector  General  for  Investigations, 
ATTN:  FOIA/PA  Division,  400  Army 
Navy  Drive,  Arlington,  VA  22202-2884. 
Telephone  (703)  697-6035. 
SUPPI.EMENTARY  INFORMATION:  In  1984. 
the  Department  of  Defense  Inspector 
General  established  its  own  Privacy  Act 
Office.  Systems  of  records  formerly 
under  the  cognizance  of  DCIS  are  now 
under  the  cognizance  of  the  OIG,  and 
are  being  incorporated  into  the  OIG 
procedural  and  exemption  rules 
(formerly  DCIS)  at  32  CFR  part  312. 

List  of  Subjects  in  32  CFR  Parts  293  and 
312 

Privacy. 

Accordingly,  for  reasons  set  forth  in 
the  preamble,  32  CFR  chapter  I  is 
proposed  to  be  amended  by  removing 
part  293  and  adding  part  312  as  follows: 

PART  293— [REMOVED] 

PART  312— OFFICE  OF  THE 
INSPECTOR  GENERAL  (OiG) 
PRIVACY  PROGRAM 

Sec. 

312.1  Purpose. 

312.2  Definitions. 

312.3  Procedure  for  requesting  information. 

312.4  Requirements  for  identification. 

312.5  Access  by  subject  individuals. 

312.6  Fees. 

312.7  Request  for  correction  or  amendment. 

312.8  OIG  review  of  request  for  amendment. 


312.9  Appeal  of  initial  amendment  decision. 

312.10  Disclosure  of  QIC  records  to  other 
than  subject. 

312.11  Penalties. 

312.12  Exemptions. 

312.13  Ownership  of  GIG  investigative 
records. 

312.14  Referral  of  records. 
Authority:  Pub.  L  93-579.  88  Stat  1896  (5 

U.S.C  552a). 

§312.1    Purpose. 

Pursuant  to  the  requirements  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  and 
32  CFR  part  286a-DoD  Privacy  Program, 
the  following  rules  of  procedures  are 
established  with  respect  to  access  and 
amendment  of  records  maintained  by 
the  O^ice  of  the  Inspector  General 
(OIG)  on  individual  subjects  of  these 
records. 

§312.2    Definitions. 

(a)  All  terms  used  in  this  part  which 
are  defined  in  5  U.S.C.  552a  shall  have 
the  same  meaning  herein. 

(b)  As  used  in  this  part,  the  term 
agency  means  the  Office  of  the 
Inspector  General  (OIG),  Department  of 
Defense. 

§  3 1 2.3    Procedure  for  requesting 
Information. 

Individuals  should  submit  inquiries 
regarding  all  OIG  files  by  mail  to  the 
Assistant  Inspector  General  for 
Investigations,  ATTN:  FOIA/PA 
Division,  400  Army  Navy  Drive, 
Ariinglon.  VA  22202-2884.  All  personal 
visits  will  require  some  form  of  common 
identification. 

§312.4    Requirements  for  identification. 
Only  upon  proper  identification  will 
any  individual  be  granted  access  to 
records  which  pertain  to  him/her. 
Identification  is  required  both  for 
accurate  record  identification  and  to 
avoid  disclosing  records  to  unauthorized 
individuals.  Requesters  must  provide 
their  full  name  and  as  much  information 
as  possible  in  order  that  a  proper  search 
for  records  can  be  accomplished. 
Requests  made  by  mail  should  be 
accompanied  by  a  notarized  signature. 
Inclusion  of  a  telephone  number  for  the 
requester  is  recommended  to  expedite 
certain  matters.  Requesters  applying  in 
person  must  provide  an  identification 
with  photograph,  such  as  a  driver's 
license,  military  identification  card, 
building  pass,  etc. 

§312.5    Access  by  subiect  Individuals, 
(a)  No  individual  will  be  allowed 
access  to  any  information  compiled  or 
maintained  in  reasonable  anticipation  ot 
civil  or  criminal  actions  or  proceedings 
or  otherwise  exempt  under  §  312.12. 
Requests  for  pending  investigations  will 
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(b)  Any  individua 


be  denied  and  the  n  quester  instructed 
to  forward  another  i  equest  giving 
adequate  time  for  th ;  investigation  to  be 
completed.  Requestc  rs  shall  be  provided 
the  telephone  numb«T  so  they  can  call 
and  check  on  the  status  in  order  to  know 
when  to  resubmit  th  •  request. 


may  authorize  OIG 


to  provide  a  copy  of  his/her  records  to  a 
third  party.  This  aut  lorization  must  be 
in  writing  and  should  be  provided  OIG 
with  the  initial  requ<  st  along  with  a 
notarized  signature. 

§312.6    Fm«. 

Requesters  will  be 
the  reproduction  of 
documents  and  spec 
such  as  express  mai 
There  will  be  no  cI 
of  a  record  provided 
Thereafter,  fees  will 
forth  in  appropriate 
Regulations. 


tP' 


charged  only  for 

quested 
al  postal  methods. 

if  applicable. 

e  for  the  first  copy 
to  any  individual, 
be  computed  as  set 
)oD  Directives  and 


hargi 


§  3 1 2.7    Request  for  Correction  or 
amendment 


to 
ths 


faime  ss 


cei  t 


lini 


(a)  Requests  to 
shall  be  addressed 
manager  in  which 
request  must  reason^ 
record  to  be  amendep 
changed  as 
type  of  amendment  ( 
correction,  amendm 
for  amendment 
at  least  one  of  the 
Accuracy,  relevance 
completeness, 
should  also  include 
evidence  which  pro\ji 
evaluating  the 
documents  submitte|l 
orders,  should  be 
under  this  part  are 
factual  matters  and 
official  judgement  oi 
performance  ratings 
potential,  and  job  p^fi 
appraisals 

(b)  Requirements  i  if 
outlined  in  §  312.4  a;  iply 
correct  or  amend  a  fll 

(c)  Incomplete 
honored,  but  the 
contacted  for  the  adti 
needed  to  process  th  e 

(d)  The  amendment 
intended  to  permit  t^ 
evidence  presented 
judicial  or  quasi-jud 
Any  amendments  or 
records  normally  an 
specific  procedures 
amendment  of  such 

(e)  Nothing  in  the 
is  intended  or  desigi  ed 
collateral  attack  upc  n 
been  the  subject  of 


cotrect  or  amend  a  file 
the  system 
file  is  located.  The 
biy  describe  the 
the  items  to  be 
specificajlly  as  possible,  the 
Eg.,  deletion, 
t),  and  the  reason 
Reasons  should  address 
fo  lowing  categories: 
timeliness. 

The  request 
ppropriate 
de  a  basis  for 
request.  Normally  all 

to  include  court 
ified.  Amendments 
ited  to  correcting 
I  lot  matters  of 
opinions,  such  as 
promotion 
brmance 


identification  as 
to  requests  to 


req  aests 
req  aester  i 


n 


shall  not  be 
shall  be 
itional  information 
request, 
process  is  not 
e  alteration  of 
the  course  of 
cial  proceedings, 
changes  to  these 
made  through  the 
I  tstablished  for  the 
ecords. 

jmendment  process 
to  permit  a 
what  has  already 
judicial  or  quasi- 


judicial  determination.  However,  while 
the  individual  may  not  attack  the 
accuracy  of  the  judicial  or  quasi-judicial 
determination,  he  or  she  may  challenge 
the  accuracy  of  the  recording  of  that 
action. 

§312.8    OIG  review  of  request  for 
amendment 

(a)  A  written  acknowledgement  of  the 
receipt  of  a  request  for  amendment  of  a 
record  will  be  provided  to  the  requester 
within  10  working  days,  unless  final 
action  regarding  approval  or  denial  will 
constitute  acknowledgment 

(b)  Where  there  is  a  determination  to 
grant  all  or  a  portion  of  a  request  to 
amend  a  record,  the  record  shall  be 
prompdy  amended  and  the  requesting 
individual  notified.  Individuals,  agencies 
or  DoD  components  shown  by 
disclosure  accounting  records  to  have 
received  copies  of  the  record,  or  to 
whom  disclosure  has  been  made,  will  be 
notified  of  the  amendment  by  the 
responsible  OIG  official. 

(c)  Where  there  is  a  determination  to 
deny  all  or  a  portion  of  a  request  to 
amend  a  record,  OIG  will  promptly 
advise  the  requesting  individual  of  the 
specifics  of  the  refusal  and  the  reasons: 
and  inform  the  individual  that  he/she 
may  request  a  review  of  the  denials) 
from  the  OIG  designated  official. 

§312.9    Appeal  of  initial  amendment 
decision. 

(a)  All  appeals  of  an  initial 
amendment  decision  should  be 
addressed  to  the  Assistant  Inspector 
General  for  Investigations,  ATTN: 
FOIA/PA  Division.  400  Army  Navy 
Drive.  Arlington.  VA  22202-2884.  The 
appeal  should  be  concise  and  should 
specify  the  reasons  the  requester 
believes  that  the  initial  amendment 
action  by  the  OIG  was  not  satisfactory. 
Upon  receipt  of  the  appeal,  the 
designated  official  will  review  the 
request  and  make  a  determination  to 
approve  or  deny  the  appeal. 

(b)  If  the  OIG  designated  official 
decides  to  amend  the  record,  the 
requester  and  all  previous  recipients  of 
the  disputed  information  will  be  notified 
of  the  amendment.  If  the  appeal  is 
denied,  the  designated  official  will 
notify  the  requester  of  the  reason  of  the 
denial,  of  the  requester's  right  to  file  a 
statement  of  dispute  disagreeing  with 
the  denial,  that  such  statement  of 
dispute  will  be  retained  in  the  file,  that 
the  statement  will  be  provided  to  all 
future  users  of  the  file,  and  that  the 
requester  may  file  suit  in  a  federal 
district  court  to  contest  the  OIG  decision 
not  to  amend  the  record. 

(c)  The  OIG  designated  official  will 
respond  to  all  appeals  within  30  working 


days  or  will  notify  the  requester  of  an 
estimated  date  of  completion  if  the  30 
day  limit  cannot  be  met. 

§  312.10    Disclosure  of  OIG  records  to 
other  than  subject 

No  record  containing  personally 
identifiable  information  within  a  OIC 
system  of  records  shall  be  disclosed  by 
any  means  to  any  person  or  agency 
outside  the  Department  of  Defense, 
except  with  the  written  consent  of  the 
individual  subject  of  the  record  or  as 
provided  for  in  the  Act  and  DoD 
5400.11-R  (32  CFR  part  286a). 

§312.11    Penalties. 

(a)  An  individual  may  bring  a  civil 
action  against  the  OIG  to  correct  or 
amend  the  record,  or  where  there  is  a 
refusal  to  comply  with  an  individual 
request  or  failure  to  maintain  any  record 
with  accuracy,  relevance,  timeliness  and 
completeness,  so  as  to  guarantee 
fairness,  or  failure  to  comply  with  any 
other  provision  of  the  Privacy  Act.  The 
court  may  order  correction  or 
amendment  of  records.  The  court  may 
enjoin  the  OIG  from  withholding  the 
records  and  order  the  production  of  the 
record. 

(b)  Where  it  is  determined  that  the 
action  was  willful  or  intentional  with 
respect  to  5  U.S.C.  552a(g)(l)(C)  or  (D). 
the  United  States  shall  be  liable  for  the 
actual  damages  sustained,  but  in  no 
case  less  than  the  sum  of  $1,000  and  the 
costs  of  the  action  with  attorney  fees. 

(c)  Criminal  penalties  may  be  imposed 
against  an  officer  or  employee  of  the 
OIG  who  discloses  material,  which  he/ 
she  knows  is  prohibited  from  disclosure, 
or  who  willfully  maintains  a  system  of 
records  without  compliance  with  the 
notice  requirements. 

(d)  Criminal  penalties  may  be 
imposed  against  any  person  who 
knowingly  and  willfully  requests  or 
obtains  any  record  concerning  another 
individual  from  an  agency  under  false 
pretenses. 

(e)  All  of  these  offenses  are 
misdemeanors  with  a  fine  not  to  exceed 
$5,000. 

§312.12    Exemptions. 

(a)  Exemption  for  classified  records. 
Any  record  in  a  system  of  records 
maintained  by  the  Office  of  the 
Inspector  General  which  falls  within  the 
provisions  of  5  U.S.C.  552a(k){l)  may  be 
exempt  from  the  following  subsections 
of  5  U.S.C.  552a:  (c)(3),  (d).  (e)(1). 
(e)(4)(G-I)  and  (f)  to  the  extent  that  a 
record  system  contains  any  record 
properly  classified  under  Executive 
Order  12356  and  that  the  record  is 
required  to  be  kept  classified  in  the 
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interest  of  national  defense  or  foreign 
policy.  This  specific  exemption  rule, 
claimed  by  the  Inspector  General  under 
authority  of  5  U.S.C.  552atkKl),  is 
applicable  to  all  systems  of  records 
maintained,  including  those  individually 
designated  for  an  exemption  herein  as 
well  as  those  not  otherwise  specificaUy 
designated  for  an  exemption,  which  may 
contain  isolated  items  of  properly 
classified  information 

(b)  The  Inspector  General  of  the 
Department  of  Defense  claims  an 
exemption  for  the  following  record 
systems  under  the  provisions  of  5  U,SC 
552a(k](l)-(7)  &q™  certain  indicated 
subsections  of  the  Privacy  Act  of  1974 
The  exemptions  may  be  invoked  and 
exercised  on  a  case  by  case  basis  by  the 
Deputy  Assistant  Inspector  General  for 
Investigations  or  the  Director, 
Investigative  Support  Directorate  and 
Freedom  of  Information  Act/Privacy  Act 
Division  Chief  which  serves  as  the 
Systems  Program  Managers.  Exemptions 
will  be  exercised  only  when  necessary 
for  a  speciBc,  significant  and  legitimate 
reason  conrtected  with  the  purpose  of 
the  records  system. 

(c)  No  personal  records  releasable 
under  the  provisions  of  The  Freedom,  of 
Information  Act  (5  U.S.C.  552)  will  be 
withheld  from  the  subject  individual 
based  on  these  exemptions. 

(d)  System  Identifier.  CIG-04. 
(1)  System  name:  Case  Control 

System. 

(21  Exemption:  Any  portion  of  this 
system  which  falls  within  the  provisions 
of  5  U.S.C.  552a (j)[2)  may  be  exempt 
from  the  following  subsections  of  5 
U.S.C.  552a:  (c)(3).  (c)(4}.  (d).  (e)(1). 
(e)(2).  (e)(4)(G),  (H),  (I),  (e)(5),  (e)(8),  (f), 
and  (g). 

(3)  Authority:  5  U.S.C.  552a(j)(2). 

(4)  Reasons:  From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosure  would  inform  a  subject  that 
he  or  she  is  under  investigation.  This 
information  would  provide  considerable 
advantage  to  the  subject  in  providing 
him  or  her  with  knowledge  concerning 
the  nature  of  the  investigation  and  the 
coordinated  investigative  efforts  and 
techniques  employed  by  the  cooperating 
agencies.  This  would  greatly  impede. 
OIG's  criminal  law  enforcements 

(5)  From  subsection  (c)(4)  and  (d). 
because  notification  would  alert  a 
subject  to  the  fact  that  an  open 
investigation  on  that  individual  is  taking 
place,  and  might  weaken  the  on-going 
investigation,  reveal  investigatory 
techniques,  and  place  conndential 
informants  in  jeopardy. 

(6)  From  subsection  (e)(l]  because  the 
nature  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in  prescribing  a  specifTc 


parameter  in  a  particular  case  with 
respect  to  what  information  is  relevant 
or  necessary.  Also,  due  to  OIG's  close 
liaison  and  working  relatioDships  with 
other  FexleraL  state,  local  and  foreign 
country  law  enforcement  agencies, 
information  may  be  received  which  may 
relate  to  a  case  under  the  investigative 
jurisdiction  of  another  agency.  The 
maintenance  of  this  information  may  be 
necessary  to  provide  leads  for 
appropriate  law  enforcement  purposes 
and  to  establish  patterns  of  activity 
which  may  relate  to  the  jurisdiction  of 
other  cooperating  agencies. 

(7)  From  subsection  (e)(2)  because 
collecting  information  to  the  fullest 
extent  possible  directly  from  the  subject 
individual  may  or  may  not  be  practical 
in  a  criminal  and/or  civil  investigation. 

(8)  From  subsection  (e](2]  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement 
would  tend  to  inhibit  cooperation  by 
many  individuals  involved  in  a  criminal 
and/or  civil  investigation.  The  effect 
would  be  somewhat  adverse  to 
established  investigative  methods  and 
techniques. 

(9)  From  subsection  (e)(4)(G)  through 
(I)  because  this  system  of  records  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(10)  From  subsection  (e)(5)  because 
the  requirement  that  records  be 
maintained  with  attention  to  accuracy, 
relevance,  timeliness,  and  completeness 
would  unfairly  hamper  the  investigative 
process.  It  is  the  nature  of  law 
enforcement  for  investigations  to 
uncover  the  commission  of  illegal  acts  at 
diverse  stages.  It  is  frequently 
impossible  to  determine  initially  what 
information  is  accurate,  relevant,  timely, 
and  least  of  all  complete.  With  the 
passage  of  time,  seemingly  irrelevant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light 

(11)  From  subsection  (e)(8)  because 
the  notice  requirements  of  this  provision 
could  present  a  serious  impediment  to 
law  enforcement  by  revealing 
investigative  techniques,  procedures, 
and  existence  of  confidential 
investigations. 

(12)  From  subsection  (f)  because  the 
agency's  rules  are  inapplicable  to  those 
portions  of  the  system  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  confuming  or  denying 
the  existence  of  a  record  pertaining  to  a 
requesting  individual  might  in  itself 
provide  an  answer  to  that  individual 
relating  to  an  on-going  investigation. 
The  conduct  of  a  successful 
investigation  leading  to  the  indictment 
of  a  criminal  offender  precludes  the 
applicability  of  established  agency  rules 


relating  to  verification  of  record 
disclosure  of  the  record  to  that 
individual  and  record  amendment 
procedures  for  this  record  system. 

(13)  For  comparabibty  with  the 
exemption  claimed  from  subsection  (f), 
the  civil  remedies  provisions  of 
subsection  (g)  must  be  suspended  for 
this  record  system.  Because  of  the 
nature  of  criminal  investigations, 
standards  of  accuracy,  relevance, 
timeliness,  and  completeness  cannot 
apply  to  this  record  system.  Information 
gathered  in  an  investigation  is  often 
fragmentary  and  leads  relating  to  an 
individual  in  the  context  of  one 
investigation  may  instead  pertain  to  a 
second  investigation. 

(e)  System  fdentiflcation:  CIG-06. 

(1)  System  name:  Investigative  Files. 

(2)  Exemption:  Any  portion  of  this 
system  which  falls  within  the  provisions 
of  5  U.S.C.  552a(j)  (2)  may  be  exempt 
from  the  foUoMring  subsections  of  5 
U.S.C.  552a:  |c)(3).  (cK4).  (d),  (e)tl), 
(e)(2),  (e)(3),  (eM4)(G),  (H).  (I),  (eHS), 
(e)(8).  (f),  and  (g). 

l3)i4u/Aor;/7:  5U.S.C.  552a(JM2). 

(4)  Reasons:  From  subsection  (c)(3) 
because  the  release  of  accounting  of 

c  sckwure  would  inform  a  subject  that 
he  or  she  is  under  investigation.  This 
information  would  provide  considerable 
advantage  to  the  subject  in  providing 
him  or  her  with  knowledge  concerning 
the  nature  of  the  Investigation  and  the 
coordinated  investigative  efforts  and 
techniques  employed  by  the  cooperating 
agencies.  This  would  greatly  impede 
OIG's  criminal  law  enforcemerrt. 

(5)  From  subsection  (c)(4)  and  (d). 
because  notification  would  alert  a 
subject  to  the  fact  that  an  open 
investigation  on  that  individual  is  taking 
place,  and  might  weaken  the  on-going 
investigation,  reveal  investigatory 
techniques,  and  place  confidential 
informants  in  jeopardy. 

(6)  From  subsection  (e)(1)  because  the 
nature  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in  prescribing  a  specific 
parameter  in  a  particular  case  with 
respect  to  what  information  is  relevant 
or  necessary.  Also,  due  to  OIG's  close 
liaison  and  working  relationships  with 
other  Federal,  state,  local  and  foreign 
country  law  enforcenient  agencies, 
information  may  be  received  which  may 
relate  to  a  case  under  the  investigative 
jurisdiction  of  another  agency.  The 
maintenance  of  this  infermation  may  be 
necessary  to  provide  leads  for 
appropriate  law  enforcement  purposes 
and  to  establish  patterns  of  activity 
which  may  relate  bo  the  jurisdiction  of 
other  cooperating  agencies. 
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(7)  From  subsectmn  (e)(2)  because 
collecting  informatton  to  the  fullest 
extent  possible  dirdctly  from  the  subject 
individual  may  or  may  not  be  practical 
in  a  criminal  and/o  *  civil  investigation. 

(8)  From  subsecti  in  (e)(3)  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement 
would  tend  to  inhib  t  cooperation  by 
many  individuals  ir  volved  in  a  criminal 
and/or  civil  investi,  ;ation.  The  effect 
would  be  somewha  adverse  to 
established  investij  ative  methods  and 
techniques. 

(9)  From  subsecti  )n  (e)(4)(G)  through 
(I)  because  this  sysl  em  of  records  is 
exempt  form  the  ao  ;ess  provisions  of 
subsection  (d). 

(10)  From  subsection  (e)(5)  because 
the  requirement  that  records  be 
maintained  with  attention  to  accuracy, 
relevance,  timeline!  s.  and  completeness 
would  unfairly  ham  )er  the  investigative 
process.  It  is  the  na'  ure  of  law 
enforcement  for  inv  jstigations  to 
uncover  the  commission  of  illegal  acts  at 
diverse  stages.  It  is  requently 
impossible  to  deteniine  initially  what 
information  is  accuiate.  relevant,  timely, 
and  least  of  all  com  )lete.  With  the 
passage  of  time,  seepiingly  irrelevant  or 
untimely  informatioh  may  acquire  new 
significance  as  furth  er  investigation 
brings  new  details  t )  light. 

(11)  From  subsect  on  (e)(8)  because 
the  notice  requiremiinls  of  this  provision 
could  present  a  serious  impediment  to 
law  enforcement  bwrevealing 
investigative  technii  |ues.  procedures, 
and  existence  of  coi  Hdential 
investigations. 

(12)  From  subsect  on  (f)  because  the 
agency's  rules  are  ir  applicable  to  those 
portions  of  the  syste  m  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  cor  firming  or  denying 
the  existence  of  a  record  pertaining  to  a 
requesting  individus  1  might  in  itself 
provide  an  answer  tj  that  individual 
relating  to  an  on-goi  ig  investigation. 
The  conduct  of  a  su(  cessful 
investigation  leadin;  i  to  the  indictment 
of  a  criminal  offendi  r  precludes  the 
applicability  of  esta  )lished  agency  rules 
relating  to  verificati  )n  of  record, 
disclosure  of  the  rec  3rd  to  that 
individual,  and  reco  d  amendment 
procedures  for  this  i  ecord  system. 

(13)  For  comparah  ility  with  the 
exemption  claimed  I  rom  subsection  (f). 
the  civil  remedies  provisions  of 
subsection  (g)  must  )e  suspended  for 
this  record  system.  1  lecause  of  the 
nature  of  criminal  investigations, 
standards  of  accuracy,  relevance, 
timeliness,  and  com  )leteness  cannot 
apply  to  this  record  lystem.  Information 
gathered  in  an  investigation  is  often 
fragmentary  and  lea  Is  relating  to  an 


individual  in  the  context  of  one 
investigation  may  instead  pertain  to  a 
second  investigation, 
(f)  System  Identifier:  CIG-15. 

(1)  System  name:  Special  Inquiries 
Investigative  Case  File  and  Control 
System. 

(2)  Exemption:  Any  portions  of  this 
system  which  fall  under  the  provisions 
of  5  U.S.C.  552a(k)(2)  may  be  exempt 
from  the  following  subsections  of  5 
U.S.C.  552a:  (c)(3).  (d).  (e)(1).  (e)(4)(G-H). 
and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2). 

(4)  Reasons:  From  subsection  (c)(3) 
because  disclosures  from  this  system 
could  interfere  with  the  just,  thorough 
and  timely  resolution  of  the  compliant  or 
inquiry,  and  possibly  enable  individuals 
to  conceal  their  wrongdoing  or  mislead 
the  course  of  the  investigation  by 
concealing,  destroying  or  fabricating 
evidence  or  documents. 

(5)  From  subsection  (d)  because 
disclosures  from  this  system  could 
interfere  with  the  just  thorough  and 
timely  resolution  of  the  complaint  or 
inquiry,  and  possibly  enable  individuals 
to  conceal  their  wrongdoing  or  mislead 
the  course  of  the  investigation  by 
concealing,  destroying  or  fabricating 
evidence  or  documents.  Disclosures 
could  also  subject  sources  and 
witnesses  to  harassment  or  intimidation 
which  jeopardize  the  safety  and  well- 
being  of  themselves  and  their  families. 

(6)  From  subsection  (e)(1)  because  the 
nature  of  the  investigation  functions 
creates  unique  problems  in  prescribing 
specific  parameters  in  a  particular  case 
as  to  what  information  is  relevant  or 
necessary.  Due  to  close  liaison  and 
working  relationships  with  other 
Federal,  state,  local  and  foreign  country 
law  enforcement  agencies,  information 
may  be  received  which  may  relate  to  a 
case  under  the  investigative  jurisdiction 
of  another  government  agency.  It  is 
necessary  to  maintain  this  information 
in  order  to  provide  leads  for  appropriate 
law  enforcement  purposes  and  to 
establish  patterns  of  activity  which  may 
relate  to  the  jurisdiction  of  other 
cooperating  agencies. 

(7)  From  subsection  (e)(4)  (G)  through 
(H)  because  this  system  of  records  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(8)  From  subsection  (f)  because  the 
agency's  rules  are  inapplicable  to  those 
portions  of  the  system  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  confirming  or  denying 
the  existence  of  a  record  pertaining  to  a 
requesting  individual  might  in  itself 
provide  an  answer  to  that  individual 
relating  to  an  on-going  investigation. 
The  conduct  of  a  successful 
investigation  leading  to  the  indictment 


of  a  criminal  offender  precludes  the 
applicability  of  established  agency  rules 
relating  to  verification  of  record, 
disclosure  of  the  record  to  that 
individual,  and  record  amendment 
procedures  for  this  record  system. 

S  312.13    Ownership  of  OIG  Investigative 
records. 

(a)  Criminal  and  or  civil  investigative 
reports  shall  not  be  retained  by  DoD 
recipient  organizations.  Such  reports  are 
the  property  of  OIG  and  are  on  loan  to 
the  recipient  organization  for  the 
purpose  for  which  requested  or 
provided.  All  copies  of  such  reports 
shall  be  destroyed  within  180  days  after 
the  completion  of  the  Hnal  action  by  the 
requesting  organization. 

(b)  Investigative  reports  which  require 
longer  periods  of  retention  may  be 
retained  only  with  the  specific  written 
approval  of  OIG. 

§  312.14    Referral  of  records. 

An  OlG  system  of  records  may 
contain  records  other  DoD  Components 
or  Federal  agencies  originated,  and  who 
may  have  claimed  exemptions  for  them 
under  the  Privacy  Act  of  1974.  When 
any  action  is  initiated  on  a  portion  of 
any  several  records  from  another 
agency  which  may  be  exempt, 
consultation  with  the  originating  agency 
or  component  will  be  affected. 
Documents  located  within  OIG  system 
of  records  coming  under  the  cognizance 
of  another  agency  will  be  referred  to 
that  agency  for  review  and  direct 
response  to  the  requester. 

Dated:  September  5. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison  ' 
Officer,  Department  of  Defense. 
(FR  Doc.  91-21632  Filed  9-9-^1;  8:45  am] 

MLUNQ  CODE  3t10-01-«l 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Department  of  Defense 

38  CFR  Part  21 

RIN2900-AF15 

Veterans'  Education;  Verification  of 
Pursuit  and  VEAP 

AGENCY:  Department  of  Veterans  Affairs 
and  Department  of  Defense. 
action:  Proposed  regulations. 

SUMMARY:  This  proposal  would  require 
most  students  eligible  for  benefits  under 
VEAP  (Post-Vietnam  Era  Veterans' 
Educational  Assistance  Program)  to 
submit  a  monthly  verification  of  pursuit 
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in  order  to  receive  educational 
assistance.  The  intent  of  the  proposal  is 
to  prevent  overpayments  to  these 
students.  The  propoaaF  also  contams  a 
change  to  the  effective  date  for 
reductions  in  educational  assistance 
under  VEAP. 

DATES:  Comments  must  be  received  on 
or  before  October  10, 1991.  Comments 
will  be  available  for  public  inspection 
until  October  21, 1991. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271  A}, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  pjn..  Monday 
through  Friday  (except  holidays)  until 
October  21, 1991.  A  copy  of  any 
comments  that  concern  information 
collection  requirements  should  also  be 
sent  to  the  Office  of  Management  and 
Budget  at  the  address  contained  in  the 
Paperwork  Reduction  section  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration.  (202)  233-2092. 
SUPPLEMENTARY  INFORMATIONE  h  has 
been  a  long-standing  requirement  of  VA 
(Department  of  Veterans  Affairs]  that 
monthly  beneRts  would  not  be  released 
to  students  training  ander  the 
Montgomery  GI  Bill — Active  Duty,  untif 
they  submitted  a  monthly  verification 
that  they  are  continuing  to  porsne  their 
programs  of  education.  Daring  19t57 
through  1969,  VA  conducted  a  study  to 
determine  whether  this  monthly  self- 
verification  was  cost-effective.  The 
study  found  that  not  only  was  it  cost- 
effective  for  the  Montgomery  GI  Bill — 
Active  Duty,  but  that  it  also  would  be 
cost-effecti-ve  in  the  other  educational 
programs  which  VA  administers.  The 
study  discovered  that  over  50%  of  the 
overpaynaents  in  a  sample  of  non- 
Montgomery  GI  Bilt — Active  Duty  cases 
would  not  have  occurred  if  ail 
educational  programs  had  monthly  self- 
verification  of  pursuit. 

Accordingly,  VA  is  proposing  to 
extend  monthly  self-verification  of 
pursuit  to  VEAP.  At  the  same  time,  the 
requirement  (hat  an  educational 
institution  verify  pursuit  at  least 
annually  is  being  eliminated  as  no 
longer  necessary. 

The  law  requires  that,  when  VA 
discovers  a  reduction  in  training  through 
a  monthly  self-verification,  the 
department  must  reduce  educational 
assistance  effective  the  date  of 


reduction  in  training.  This  proposal 
contains  a  proposed  regulatory 
amendment  to  implement  this  provision 
of  law. 

The  Department  of  Veterans  Affairs 
and  the  Department  of  Defense  have 
determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  Executive 
Order  12291.  entitled  Federal  Regulation. 
The  regulations  will  not  have  a  $100 
million  annual  effect  on  the  economy 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  They  will 
have  no  significant  adverse  effects  on 
competition,  emplojonent,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  dbmestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  have  certified 
that  these  amended  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b).  the  amended  regulations, 
therefore,  are  exempt  form  the  initial 
and  final  regulatory  fiexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e..  small  businesees,  small 
private  and  nonprofit  organizatioas.  and 
small  governmental  jurisdictions. 

The  Paperwork  Redoction  Act 

The  amendment  to  {  21.5133  would 
require  an  increased  information 
collecting  burden  for  individuals. 
Currently,  individuals  who  are  enrolled 
in  courses  not  leading  to  a  standard 
college  degree  and  those  pursuing 
apprenticeships  and  other  on-job 
training  certify  their  continued  pursuit  to 
VA  monthly.  Those  enrolled  in  courses 
leading  to  a  standard  college  degree  do 
not.  Requiring  all  to  submit  a  monthly 
certification  will  result  in  a  public  report 
burden  of  5  minutes  per  response  and  a 
total  of  an  additional  30,878  burden 
hours  during  fiscal  year  1992.  Since  VA 
projects  a  small  but  steady  dechne  in 
those  receiving  educational  assistance 
under  VEAP  in  subsequent  fiscal  years, 
the  number  of  annual  hours  will  decline 
also  during  those  years. 

All  individuals  receiving  benefits 
under  the  Montgomery  GI  Bill — ^Active 
Duty  must  submit  this  monthly 
certification.  The  infomation  collection 
has  been  approved  und«r  OMB  number 
2900-0465.  As  required  by  section 
3504(b)  of  the  Paperwork  Reduction  Act. 


VA  is  submitting  to  OMB  (the  Office  of 
Management  and  Budget)  a  request  that 
it  modify  its  current  approval  to  include 
the  additional  hours  required  by  these 
amended  regulations.  Organizations  and 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  should 
address  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB  room  3002,  New  Executive  Office 
Building,  Washington  DC  20503, 
Attention:  Joseph  F.  Lackey. 

The  Catalog  of  Federal  Domestic 
Assistaoce  number  for  the  program  affected 
by  this  regulation  is  M.120. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  11,  I9n. 
Edward  ).  Derwineki. 
Secretary  of  Veterans  Affairs. 

Approvedr  July  15. 1991. 
Donald  W.  fonas. 

Lieutenant  General.  USA.  Deputy  Assistant 
Secretary  of  Defense  (^■tilitary  Manpower  6 
Personnel  Policy). 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21.  is  proposed  to 
be  amended  as  set  forth  below. 

PART  21-VOCATIONAL 
REHABILITATION  AND  EDUCATION 

1.  The  authority  citation  for  part  21. 
subpart  G  continues  to  read  as  follows: 

Authority:  38  U.S.C.  2W(c). 


§2t.5tao  [Rwwwatfl 

lA.  In  S  21.5130,  paragraph  (e>  is 
removed  and  reserved. 

2.  Section  21.5131  revised  to  read  as 
follows: 


§2t.5131    EdticatioiMit 
allowance. 

VA  will  pay  educational  assistance 
allowance  at  the  rate  specified  in 
§i  21.5136  and  21.5138  of  this  part  while 
the  individual  is  pursuing  either  an 
approved  program  of  education  or  a 
refresher  or  deficiency  course  or  other 
preparatory  or  special  education  or 
training  which  is  necessary  to  enable 
the  indihridaal  to  pursue  an  approved 
program  of  education.  VA  will  make  no 
payment  for  pursuit  of  any  course  which 
either  is  not  part  of  the  veteran's 
program  of  education.,  or  is  not  a 
refresher,  deficiency  or  other 
preparatory  or  special  education  or 
training  course  wbixii  is  necessary  to 
enable  the  iodividuai  to  pursue  an 
approved  program  of  education.  VA 
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may  withhold  a  pajjinent 
receives  veriHcatioi  i 
the  individual's  continued 
and  adjusts  the  individual 
§  21.5133. 


(Authority:  38  U.S.C. 
Pub.  L.  99-576.  Pub.  L 

3.  Section  21.5133 
follows: 


1 141:  Pub.  L  94-592. 
101-237) 

is  added  to  read  as 


until  it 
or  certification  of 
enrollment 
's  account.  See 


§  21.5133    Certifieatli  mw  and  release  of 
payments. 

An  individual  mu  it  be  pursuing  a 
program  of  educatic  n  in  order  to  receive 
payments.  To  ensur !  that  this  is  the 
case,  the  provisions  of  this  paragraph 
must  be  met. 

(a)  General.  VA  vill  pay  educational 
assistance  to  a  vete  an  or 
servicemember  (oth  ;r  than  one  who 
qualifies  for  an  advi  ince  payment,  or 
one  pursuing  a  program  of 
apprenticeship,  other  on-job  training,  or 
a  correspondence  c(  urse)  only  after — 

(1)  The  education,  il  institution  has 
certified  his  or  her  e  nrollment  as 
provided  in  §  21.520  )(d)  of  this  part;  and 

(2)  VA  has  receivi  fd  from  the 
individual  a  verification  of  the 
enrollment.  General  y,  this  verification 
will  be  required  moi  ithly,  resulting  in 
monthly  payments. 

(b)  Apprenticeshi] » and  other  on-Job 
training.  VA  will  pa  ^  educational 
assistance  to  a  vetei  an  pursuing  a 
program  of  apprenti  :eship  or  other  on- 
job  training  only  aft  jr — 

(1)  The  training  establishment  has 
certified  his  or  her  enrollment  in  the 
training  program  as  provided  in 

§  21.5200(d);  and 

(2)  VA  has  receivi  id  from  the  veteran 
and  the  training  establishment  a 
certification  of  hourfe  worked.  Generally, 
this  certification  wil  be  required 
monthly,  resulting  ii  monthly  payments. 

(c)  Correspondem  e  training.  VA  will 
pay  educational  ass  stance  to  a  veteran 
or  servicemember  who  is  pursuing  a 
correspondence  cou  rse  or  the 
correspondence  por  ion  of  a  combined 
correspondence-res  dence  course  only 
after — 

(1)  The  education  il  institution  has 
certified  his  or  her  e  nrollment; 

(2)  VA  has  receivi  sd  from  the  veteran 
or  servicemember  a  certification  as  to 
the  number  of  lessoi  is  completed  and 
serviced  by  the  educational  institution; 
and 

(3)  VA  has  receivi  sd  from  the 
educational  instituti  on  a  certification  or 
an  endorsement  on  he  veteran's  or 
servicemember's  ce  tificate,  as  to  the 
number  of  lessons  c  jmpleted  by  the 
veteran  or  servicem  ;mber  and  serviced 
by  the  educational  i  istitution. 
Generally,  this  certi  ication  will  be 


required  quarterly,  resulting  in  quarterly 
payments. 

(Authority:  38  U.S.C.  1780(g)| 

4.  In  §  21.5200  paragraph  (e)  and  its 
authority  citation  are  revised  to  read  as 
follows. 

§21.5200    Schools. 

*         *         •         *         • 

(e)  Section  21.4204  (except  paragraphs 
(a)  and  (e)) — Periodic  certifications. 

(Authority:  38  U.S.C.  1641. 1784) 

***** 

[FR  Doc.  91-21482  Filed  9-9-91:  8:45  am) 
BILLING  CODE  MaO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-3993-5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection- 
Agency. 

ACTION:  Notice  of  intent  to  delete  Johns' 
Sludge  Pond  from  the  National  Priorities 
List:  Request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  VII  announces  its 
intent  to  delete  the  Johns"  Sludge  Pond 
site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
This  action,  to  delete  the  site  from  the 
NPL,  is  proposed  because  Superfund 
remedial  activities  have  been  completed 
by  a  potentially  responsible  party. 
DATES:  Comments  concerning  this  action 
may  be  submitted  on  or  before  October 
10. 1991. 

ADDRESSES:  Comments  to  be  considered 
by  EPA  in  making  this  decision  should 
be  mailed  to: 

David  V.  Crawford,  Remedial  Project 
Manager,  Waste  Management 
Division/Superfund  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  VII;  726  Minnesota  Avenue; 
Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Crawford,  Remedial  Project 
Manager,  Waste  Management  Division/ 
Superfund  Branch,  U.S.  Environmental 
Protection  Agency,  Region  VII:  726 


Minnesota  Avenue;  Kansas  City,  Kansas 
66101:  Telephone:  (913)  551-7702. 

SUPPLEMENTARY  INFORMATION: 

Comprehensive  information  on  this  site 
is  available  for  public  review  in  the 
Docket  EPA  Region  VII  has  prepared, 
which  contains  the  documents  and 
information  EPA  reviewed  in  the 
decision  to  delete  this  site  from  the  NPL. 
The  Docket  is  available  for  public 
review  during  normal  business  hours  at 
the  EPA  Region  VII  Docket  Room  at  the 
above  address  and  at  City  of  Wichita 
Department  of  Public  Works  at  City 
Hall.  8th  floor.  455  North  Main  Street  in 
Wichita.  Kansas. 

Table  of  contents 

L  Introduction 

n.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

V.  Bibliography 

Section  I  is  an  introduction  providing 
background  information  about  this  site. 
Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  III  discusses  the  procedures  for 
deleting  sites  from  the  NPL.  Section  IV  . 
discusses  how  the  site  meets  the 
deletion  criteria.  Section  V  lists  sources 
and  references. 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  VII  announces  its  intent  to 
delete  the  Johns'  Sludge  Pond  site  in 
Wichita,  Kansas,  from  the  National 
Priorities  List  (NPL),  which  constitutes 
appendix  B  of  the  NCP,  and  requests 
comments  on  this  action. 

The  EPA  identifies  sites  which  may 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (Fund)  or  by 
responsible  parties.  Pursuant  to  the  NCP 
at  40  CFR  300.425(e)(3),  any  site  deleted 
from  the  NPL  remains  eligible  for  Fund- 
financed  actions,  if  conditions  at  the  site 
ever  warrant. 

The  EPA  will  accept  comments 
concerning  the  proposal  to  delete  Johns' 
Sludge  Pond  from  the  NPL  for  thirty  (30) 
calendar  days  after  publication  of  this 
notice  in  the  Federal  Register. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  the  NCP  at  40 
CFR  300.425(e),  sites  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  this 
determination.  EPA  will  consider 
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whether  any  of  the  following  criteria 
have  been  met: 

(i)  EPA,  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii]  Based  on  a  remedial  investigation, 
EPA,  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health, 
welfare  or  the  environment  and, 
therefore,  remedial  measures  are  not 
required. 

In  addition  to  the  above,  for  all 
remedial  actions  which  result  in 
hazardous  substances,  pollutants  or 
contaminants  remaining  at  the  site 
above  levels  that  allow  for  unlimited  use 
and  unrestricted  exposure,  it  is  EPA's 
policy  that  sites  should  generally  not  be 
deleted  from  the  NPL  until  at  least  one 
five-year  review  has  been  conducted 
after  the  completion  of  the  remedial 
action.  EPA  must  also  assure  that  five- 
year  reviews  will  continue  to  be 
conducted  at  the  site  until  no  hazardous 
substances,  pollutants  or  contaminants 
remain  above  levels  that  allow  for 
unlimited  use  and  unrestricted  exposure. 

III.  Deletion  Procedures 

In  the  NPL  rulemaking  published  on 
October  15. 1984  (49  FR  40320),  the 
Agency  solicited  and  received 
comments  on  whether  the  notice  of 
comment  procedures  followed  for 
adding  sites  to  the  NPL  should  also  be 
used  before  sites  are  deleted.  The  NCP, 
at  40  CFR  300.425(e)  (4)  and  (5)  directs 
that  the  same  Federal  Register  notice 
procedures  for  placing  sites  on  the  NCP 
will  be  used  for  deleting  sites  from  the 
NPL 

This  Federal  Register  notice  is  notice 
of  EPA's  intent  to  delete  Johns'  Sludge 
Pond  from  the  NPL.  EPA  will  accept 
comments  from  the  public  on  this 
proposal  for  a  period  of  thirty  (30) 
calendar  days  beginning  today,  the  date 
of  this  notice  in  the  Federal  Register. 
EPA  will  address  all  significant 
comments  received  on  this  proposal  in  a 
Responsiveness  Summary,  which  EPA 
will  place  in  the  Docket  on  this  decision. 
If,  after  consideration  of  these 
comments,  EPA  decides  to  proceed  with 
the  deletion  of  Johns'  Sludge  Pond  from 
the  NPL,  EPA  will  publish  another  notice 
in  the  Federal  Register  recording  this 
deusion. 


IV.  Basis  for  Intended  Site  Deletion 

Oily,  acidic  sludge  was  disposed  in  an 
unlined  pond  known  as  Johns'  Sludge 
Pond  prior  to  1970  by  the  owner- 
operator  of  the  site.  The  sludge  was 
generated  in  the  reclamation  of  waste 
oil  by  the  Super  Refined  Oil  Company, 
which  ceased  to  operate  after  the  death 
of  the  owner-operator,  Ava  Johns,  in 
1970.  Johns'  Sludge  Pond  was 
abandoned  at  that  time.  Later,  the  City 
of  Wichita  acquired,  through 
condemnation,  a  portion  of  the  site  in 
order  to  improve  surface  water  drainage 
in  the  area.  In  1983  EPA  placed  this  site 
on  the  NPL 

In  1986,  the  City  of  Wichita,  which 
owns  a  portion  of  the  site,  completed 
site  cleanup  as  a  removal  pursuant  to  a 
Consent  Order  with  EPA  and  under  EPA 
oversight.  Acidic,  oily  sludges  were 
neutralized  by  adding  cement  kiln  dust. 
A  compacted  soil  liner  was  built  on  the 
bottom  of  the  existing  disposal  cell. 
Treated  sludge  was  redeposited  in  the 
lined  cell,  and  the  site  was  then  capped 
with  compacted  soil  and  seeded  with  a 
stabilizing  growth  of  vegetation.  The  site 
was  also  fenced  and  posted  for  no- 
trespassing.  The  City  of  Wichita  and 
Sedgwick  County,  Kansas,  continue  to 
provide  long-term  maintenance  and 
monitoring  for  the  site. 

EPA  evaluated  these  response  actions, 
originally  completed  as  a  removal,  and 
in  consultation  with  the  State  of  Kansas 
has  determined  that  these  response 
actions  continue  to  be  protective  of 
public  health,  welfare  and  the 
environment,  satisfying  Deletion  Criteria 
No.  1. 

V.  Bibliography 
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Services  Division  Site  Investigation  Report, 
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U.S.  EPA  Region  VII  Community  Relations 
Plan,  1986. 

U.S.  EPA  Region  VII  Waste  Management 
Division  Feasibility  Study  (August  3, 1989 
Memorandum,  "Evaluation  of  Alternatives 
for  Final  Site  Remedy"). 

U.S.  EPA  Region  VII  August  1989  Proposed 
Plan. 

U.S.  EPA  Region  VII  September  22, 1989 
Record  of  Decision. 

U.S.  EPA  Region  VU  January  1991 
Superfund  Site  Closeout  Report. 

U.S.  EPA  Region  VII  July  1991  Five-Year 
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Dated:  August  16, 1991. 
Morris  Kay, 

Regional  Administrator.  USEPA  Region  VII. 
|FR  Doc.  91-21513  Filed  9-9-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-254,  RM-7463] 

Radio  Broadcasting  Services;  Hayden. 
ID 

aqency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  North  Idaho 
Broadcasting  Company  proposing  the 
substitution  of  Channel  233C  for 
Channel  233A  at  Hayden,  Idaho,  and 
modification  of  the  construction  permit 
(BMPH-891004IB)  for  Station 
KMWC(FM)  to  specify  operation  on  the 
higher  powered  channel.  Channel  233C 
can  be  allotted  to  Hayden  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  the 
site  specified  in  the  construction  permit 
at  coordinates  47-43-54  and  11&-43-48. 
Hayden  is  short-spaced  to  unoccupied 
Channel  233A  at  Moyle,  British 
Columbia,  Canada.  We  have  requested 
Canadian  concurrence  in  the  allotment 
of  Channel  233C  at  Hayden  as  a 
specially  negotiated  allotment,  since  it  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border.  In 
accordance  with  {  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  Channel  233C  at  Hayden  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  October  25. 1991.  and  reply 
comments  on  or  before  September  3, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Harry  C.  Martin. 
Troy  F.  Tanner,  Reddy,  Begley  &  Martin, 
2033  M  Street.  NW..  suite  500, 
Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-254,  adopted  August  22, 1991,  and 
released  November  12. 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
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Radio  broadcastii  g. 

Federal  Coirnnunicaticiis  Commission. 
Michael  C  Ruger. 
Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division,  Mi  ss  Media  Bureau. 
|FR  Doa  91-21561  File  I  9-9-Sl:  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  Na  91-2S5,  RM-7781  ] 

RacNo  Broadcasting  Services;  Nowata 
and  CoHtnsvtHe,  OK, 

AGENCY:  Federal  Cofnmunications 
Commission. 

action:  Proposed  ru  e. 


summary:  The  Com^ 
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accept  competing  expressions  of  interest 
in  use  of  Channel  268C3  at  Collinsville 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
equivalent  class  channel  for  use  by  such 
parties. 

DATES:  Comments  must  be  filed  on  or 
before  October  25. 1991,  and  reply 
comments  on  or  before  November  12. 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Christopher  D.  Imlay,  Esq.. 
Booth.  Freret  &  Imlay,  1920  N  Street, 
NW..  suite  150.  Washington,  DC  20036 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  this  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-255,  adopted  August  22, 1991.  and 
released  September  3, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to. 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division:  Mass  Media  Bureau. 
[FR  Doc.  91-21562  Filed  9-9-91:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  9t-2S6,  fMII-77651 

Radio  Broadcasting  Services; 
Winchester  Bay  and  Sutherlin,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Colleen  F 
Fafara  seeking  the  deletion  of 
unoccupied  and  unapplied  for  Channel 
2e6A  from  Sutherlin.  Oregon,  and  its 
reallotment  to  Winchester  Bay,  Oregon, 
as  its  first  local  FM  service.  Petitioner  is 
requested  to  provide  information 
sufficient  to  demonstrate  that 
Winchester  Bay  is  a  community  for 
allotment  purposes  since  it  is  not  listed 
in  the  U.S.  Census.  Channel  266A  can  be 
allotted  to  Winchester  Bay  in 
compliance  with  tbe  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction,  at  coordinates  North 
Latitude  43-40-30  and  West  Longitude 
124-10-18. 

DATES:  Comments  must  be  filed  on  or 
before  October  25, 1991,  and  reply 
comments  on  or  before  November  12. 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Colleen  E.  Fafara,  825  East 
Evelyn  Avenue,  apartment  532. 
Sunnyvale,  California  94086  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMA'nON:  I'his  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-256,  adopted  August  22, 1991,  and 
released  September  3, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
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parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Miciiael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
Olid  Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  91-21563  Filed  9-9-91:  8:45  am| 
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47  CFR  Part  73 

(MM  Docket  No.  91-257,  RM-77791 

Radio  Broadcasting  Services;  Venice, 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Asterisk 
Radio,  Inc.,  proposing  the  substitution  of 
Channel  221C3  for  Channel  221A  at 
Venice,  Florida,  and  modification  of  its 
license  for  Station  WCTQ(FM)  to 
specify  the  higher  class  channel. 
Channel  221C3  can  be  allotted  to  Venice 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.5  Icilometers  (5.9  miles)  north,  in  order 
to  avoid  a  short-spacing  to  Station 
WYFO(FM),  Channel  220C3.  Lakeland. 
Florida.  The  coordinates  are  North 
Latitude  27-10-55  and  West  Longitude 
82-28-40.  In  accordance  with  §  1.420(g] 
of  the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
equivalent  channel  for  use  by  interested 
parties. 

DATES:  Comments  must  be  filed  on  or 
before  October  28, 1991,  and  reply 
comments  on  or  before  November  12, 
1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dennis  F.  Begley,  Reddy, 
Begley  &  Martin,  2033  M  Street.  NW.. 
suite  500.  Washington.  DC  20036. 
(Counsel  for  Asterisk  Radio,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  ).  Walls.  Mass  Media  Bureau, 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-257,  adopted  August  26, 1991.  and 
released  September  5, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street, 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  91-21720  Filed  9-9-91;  8:45  am) 

BtLUNO  CODE  671>-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Chapter  X 
[Ex  Parte  No.  202] 

Transition  to  the  Metric  System 

agency:  Interstate  Commerce 

Commission. 

action:  Advance  notice  of  proposed 

rulemaking;  extension  of  time  to  file 

comments. 

summary:  On  August  15. 1991.  an 
advance  notice  of  proposed  rulemaking 
was  published  at  56  FR  40592  setting  a 
deadline  for  comments  on  establishing 
policy  and  procedures  to  pursue  and 
promote  conversation  to  the  metric 
system.  The  Commission  is  extending 
the  comment  deadline. 
DATES:  The  new  deadline  for  filing 
comments  in  response  to  the  advance 
notice  ofproposed  rulemaking  is 
December  16. 1991. 


FOR  FURTHER  INFORMATION  CONTACT. 

Lee  Gardner  (202)  275-7692,  jTDD  for 
hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION:  On 
August  23. 1991,  the  American  Trucking 
Associations,  Inc.  (ATA),  the 
Association  of  American  Railroads 
(AAR),  and  the  National  Industrial 
Transportation  League  (NITL)  filed  a 
joint  request  for  a  90-day  extension  of 
time  to  file  comments  in  this  proceeding. 
Petitioners  requested  the  additional  time 
to  more  fully  evaluate  the  feasibility  and 
ramifications  of  converting  to  the  metric 
system.  Also,  additional  time  would 
enable  the  NiTL-and  the  ATA  to 
consider  the  proposal  at  their  annual 
meetings. 

Decided:  September  5, 1991. 

By  the  Commission.  Sidney  L  Strickland. 
Jr.,  Secretary. 
Sidney  L  Strickland,  |r.. 
Secretary. 
[FR  Doc.  91-21629  Filed  9-»-«l;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHe  Service 

50  CFR  Part  17 

RIN  10ie-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Three  Foreign  Butterflies 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  endangered  status  for  the 
Homerus;  Corsican;  and  Luzon  peacock 
swallowtail  butterflies,  which  are  found, 
respectively,  in  Jamaica;  Corsica  and 
Saixiinia;  and  the  Philippines.  All  occupy 
restricted  ranges  and  are  jeopardized  by 
human  habitat  disruption  and  collection. 
This  proposal,  if  made  final,  would 
implement  the  protection  of  the  Act  for 
these  three  butterflies.  The  Service 
seeks  relevant  data  and  comments  from 
the  public. 

DATES:  Comments  must  be  received  by 
December  9, 1991.  Public  hearing 
requests  must  be  received  by  October 
25, 1991. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Chief,  Office  of  Scientific 
Authority;  Mail  Stop:  Arlington  Square, 
room  725;  U.S.  Fish  and  Wildlife  Service; 
Washington.  DC  20240.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment,  from 
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8  a.m.  to  4  p.iB..  Moc  day  thcougb  Friday, 
in  room  750,  4401  Nc  rth  Fairfax  Drive. 
Arlington.  Virginia. 

FOR  FURTMBll  INPOR^MTION  CONTACT 

Dr  Charles  W.  Dani.  Chief.  Office  of 
Scientific  Authority.  a1  the  above 
address  (70J-3S8-17|)6  or  FTS  921-1708). 

SUPPLEMtCNTAfTY  mFOffMATION: 

Background 

The  swallowtail  lAitterflies  of  the 
insect  family  Papilioridae  occur  mainly 
in  tropical  parts  of  t  le  world.  They  are 
generally  large  and  colorful,  and  thus  of 
special  attraction  to  people,  but  also  are 
particularly  suscepti  ale  to  excessive 
collection  and  envinmmental  disruption. 
Four  species  have  b(  en  placed  on 
appendix  I  of  the  Co  ivention  on 
International  Trade  n  Endangered 
Species  of  Wild  Fau  la  and  Flora 
(Convention).  One  o  these.  Queen 
Alexandra's  birdwirg  [Troides 
alexandrae)  was  ad  ed  to  the  U.S.  List 
of  Endangered  and  1  hreatened  Wildlife 
in  the  Federal  Regisi  er  of  September  21, 
1989  [54  FR  38950-3i  1951).  The  other 
three — the  Homerus  Corsican.  and 
Luzon  peacock  swa!  owtail  butterflies — 
are  now  classified  a;  endangered  by  the 
International  Union  or  Conservation  of 
Nature  [lUCN).  The  4omerus  was 
selected  by  the  lUCJ  I  Species  Survival 
Commission  as  one  i  if  12  critically 
endangered  species  hat  "highlight  the 
serious  and  often  sti  1  deteriorating 
world  situation  for  s  )ecies"  (Fitter  1968). 
Partly  in  conjunctior  with  an  effort  to 
establish  closer  aligi  ment  between  the 
lUCN  classifications  the  Convention 
appendices,  and  the  U.S.  Lists, 
whenever  warrantee ,  the  Service  now 
proposes  to  determii  e  endangered 
status  for  the  three  t  utterflies  described 
below  (information  f  -om  Collins  and 
Morris  1985). 

The  Homerus  swa  lowtail  butterfly 
(Papilio  homerus]  is  the  largest  member 
of  the  family  in  the  \  k^estem 
Hemisphere.  It  has  a  wingspan  of  about 
6  inches  (150  millimeters).  The  wings  are 
black  or  dark  brown  the  upper  surfaces 
having  broad  yellow  bands  and  the 
lower  surfaces  havir  g  narrower  yellow 
bands  and  blue  spot  i.  The  species  is 
known  only  from  Jar  laica  in  the  West 
Indies. 

The  Corsican  swa  lowtail  (Papilio 
hospiton]  is  a  short-l  ailed,  black  and 
yellow  butterfly,  wit  i  blue  and  red 
markings.  Its  wingsp  an  is  about  3  inches 
(72-76  millimeters).  1 1  is  found  only  on 
islands  of  Corsica  (F  rance)  and  Sardinia 
(Italy). 

The  Luzon  peacoc  ;  swallowtail 
[Papilio  chikae)  is  a  aeautiful  green- 
black..red  and  purpli  ,  long-tailed 


butterfly,  its  forewing  length  is  about  2 
inches  (55  millimeters). 

Summary  of  Factors  Affecting  the 
specie  s 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C  1531  et  seq.)  and 
regulations  promulgated  to  implement' 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  set  forth,  the  procedures  for 
adding  species  to  the  Federal  Lists.  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(l}.  These  factors  and  their 
application  to  the  Homerus,  Corsican. 
and  Luzon  peacock  swallowtail 
butterflies  are  as  follows  (information 
from  Collins  and  Morris  (1985)  and  from 
proposals  to  add  the  three  species  to 
appendix  I  of  the  Convention). 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Habitat  destruction  is  the  main  factor 
in  the  decline  of  at  least  two  of  these 
species.  The  Homerus  swallowtail 
originally  was  recorded  from  most  parts 
of  Jamaica,  but  now  is  restricted  to  two 
disjunct  areas  of  virgin  forest,  each 
comprising  only  a  few  square 
kilometers.  Both  populations  are 
continuing  to  decline,  largely  because  of 
logging  and  agricultural  activity. 

The  new  Corsican  swallowtail  has 
declined  dramatically  on  both  Corsica 
and  Sardinia.  On  each  island,  the  food 
plants  of  the  butterfly  are  believed  by 
the  local  people  to  be  poisonous  to 
sheep,  and  are  therefore  being  destroyed 
by  fires.  In  addition,  developments  such 
as  ski  resorts  have  destroyed  habitat  on 
Corsica.  Populations  of  the  butterfly  are 
now  extremely  localized. 

The  Luzon  peacock  swallowtail  is 
found  in  a  mountainous  area,  part  of 
which  is  a  popular  summer  tourist 
resort.  New  roads  and  other 
developments  are  reducing  available 
habitat  for  the  butterfly. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Excessive  collection  by  butterfly 
enthusiasts  and  commercial  interests  is 
a  problem  for  all  three  species,  and  is 
the  main  factor  jeopardizing  the  Luzon 
peacock  swallowtail.  The  latter  is 
among  the  most  beautifd  and  desirable 
members  of  the  family,  and  its  habitat  is 
becoming  easily  accessible  through  road 
construction.  It  is  readily  captured,  as  its 
flight  is  very  slow  and  it  is  attracted  by 
decoys.  Commercial  collecting  has  been 
intensive  and  prices  on  the  international 
market  have  been  remarkable  high  for 
this  species.  In  1983  specimens  were 


being  sold  in  Japan  for  the  equivalent  of 
U.S.  $150.  In  1966  a  dealer  in  the 
Philippines  reportedly  was  purchasing 
pairs  from  local  collectors  at  high 
volume  and  for  the  equivalent  of  U.S. 
$40. 

The  Corsican  swallowtail  also  has 
suffered  through  excessive  taking  hiy 
both  local  and  foreign  collectors,  who 
are  aware  of  its  rarity.  Collecting  of  the 
Homerus  swallowtail  is  difficult  in  its 
mountainous  habitat,  but  may  be  a 
problem  since  it  does  command  a  high 
price  and  there  are  no  effective 
protective  measures  in  place.  In  1984  a 
female  was  advertised  in  the  United 
States  for  $2800  and  a  male  for  $1575. 

C.  Disease  or  Predation 

Not  now  known  to  be  immediate 
problems,  but  of  potential  concern  in 
any  case  of  a  species  reduced  to  very 
limited  numbers  or  habitat. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Homerus  swallowtail  is  not 
covered  by  any  specific  conservation 
measures.  The  Corsican  swallowtail  is 
protected  from  direct  taking  on  Corsica 
under  French  law,  but  the  Sardinian 
population  is  not  protected.  There  are  no 
regulatory  measures  on  either  island  to 
prevent  habitat  destruction,  which  is  the 
main  problem.  The  Luzon  peacock 
swallowtail  and  its  habitat  are 
completely  unprotected.  Being  on 
appendix  I  of  the  Convention  helps  to 
control  international  trade  in  these  * 
species,  but  does  not  affect 
environmental  disruption  or  local 
collecting. 

E.  Other  Natural  or  Monmade  Factors 
Affecting  its  Continued  Existence 

None  now  known. 

The  decision  to  propose  endangered 
status  for  the  Homerus,  Corsican,  and 
Luzon  peacock  swallowtail  butterflies 
was  based  on  an  assessment  of  the  best 
available  scientific  information,  and  of 
past,  present,  and  probable  future 
threats  to  the  species.  All  three  of  these 
butterflies  have  suffered  substantial 
losses  in  habitat  and/or  numbers  in 
recent  years  and  are  vulnerable  to 
further  human  exploitation  and 
distiu-bance.  If  conservation  measures 
are  not  implemented,  further  declines 
are  likely  to  occur.  Critical  habitat  is  not 
being  proposed,  as  its  designation  is  not 
applicable  to  foreign  species. 

Available  Conservation  Measures 

Conservation  measure  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  recovery  actions, 
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requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
conservation  measures  by  Federal, 
international,  and  private  agencies, 
groups,  and  individuals. 

Section  7(a)  of  the  Act.  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  actions  are  currently 
known  with  respect  to  the  species 
covered  by  this  proposal. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  countries. 
Sections  8(b)  and  8(c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species  and  to  provide 
assistance  for  such  programs  in  the  form 
of  personnel  and  the  training  of 
personnel. 

Section  9  of  the  Act.  and 
implementing  regulations  found  at  50 
CFR  17.21,  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  endangered 
wildlife.  It  also  is  illegal  to  possess,  sell, 
deliver,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  in  violation 
of  the  Act.  Certain  exceptions  apply  to 


agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  under  certain 
circumstances.  Regulations  governing 
permits  are  codified  at  50  CFR  17.22  and 
17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance 
propagation  or  survival,  or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

Public  Conunents  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  comments  and  suggestions 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  solicited  from  the  public, 
concerned  governmental  agencies,  the 
scientific  community,  industry,  private 
interests,  and  other  parties.  Comments- 
particularly  are  sought  concerning  the 
following: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  the  subject  species: 

(2)  The  location  of  any  additional 
populations  of  the  subject  species: 

(3)  Additional  information  concerning 
the  distribution  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
involved  areas,  and  their  possible  effect 
on  the  subject  species. 

Final  promulgation  of  the  regulation 
on  the  subject  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  final  regulations  that 
differ  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal, 
should ^e  in  writing,  and  should  be 
directed  to  the  party  named  in  the  above 
"ADDRESSES"  section. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 


under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  Threatened  Species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 
PART  17— (AMENDED) 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  II.S.C. 
1531-1544:  16  U.S.C.  4201-4245:  Pub  L.  99-625. 
100  Stat.  3500:  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Insects,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  1 7. 11    Endangered  and  ttireatened 
wildlife. 

•  *  *  •  • 

(h)  •  •  * 
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Common  name 


Insects: 

Butterlty.  Corsican  swallotvtail 

Butterfly,  Homenis  swallo^ail 


Butterfly,  Luzon  peacocK 
lowtail. 


Dated:  August  2.  19^. 
Richard  N.  Smith, 
Acting  Director. 
|FR  Doc.  91-21631  File|l  9-9-91:  8:45  am] 
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Of/OdVS 


Scientific  name 


Historic  range 


Vertebrate 
population 

wfiere 
endangered 

or 
ttireatened' 


Status       When  listed 


Critical 
twt>(tat 


Special 
rules 


Papilio  tKspiton Corsica,  Sardinia NA  E 

•  •  •  • 

PapilK)  twmenjs Jamaica NA  E 

•  •  •  •  • 

swal-    Papilio  chikae Philippines NA  E 


NA 

NA 

NA 

NA 

NA 

NA 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  fHing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functiorw  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

ICN  91-008] 

Proposal  To  Reestablish  the  Advisory 
Committee  on  Universal  Cotton 
Standards 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Proposal  to  reestablish  the 
Advisory  Committee  on  Universal 
Cotton  Grade  Standards. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  proposing  to  re-establish 
the  advisory  committee  to  review 
official  Universal  Grade  Standards  for 
American  Upland  cotton  prepared  by 
USDA  and  make  recommendations 
regarding  changes  in  the  Standards. 
DATES:  Comments  must  be  received  by 
September  25. 1991. 

ADDRESSES:  Send  written  comments  to: 
Jesse  F.  Moore,  Director.  Cotton 
Division.  AMS,  USDA,  P.O.  Box  96456, 
Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT 
Jesse  F.  Moore.  (202)  447-3193. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463).  notice  is  hereby 
given  that  the  Secretary  of  Agriculture 
intends  to  re-establish  the  Advisory 
Committee  on  Universal  Coftton 
Standards  composed  of  foreign  and 
domestic  representatives  of  the  cotton 
industry.  The  purpose  of  the  Committee 
is  to  review  official  Universal  Grade 
Standards  for  U.S.  Upland  cotton 
prepared  by  USDA  and  make 
recommendations  regarding  changes. 

The  Secretary  has  determined  that  the 
work  of  the  Committee  is  in  the  public 
interest  and  is  in  connection  with  the 
duties  of  the  Department  of  Agriculture. 
No  other  advisory  committee  in 
existence  is  capable  of  advising  and 
assisting  the  Department  on  the  task 
assigned,  nor  does  the  Department  have 
an  alternative  means  to  obtain  the 


technical  and  practical  expertise  needed 
from  private  industry. 

Balanced  committee  membership 
would  be  attained  domestically  and 
internationally  through  the  following 
committee  composition: 

Representation  By  Domestic  Industry 

The  U.S.  cotton  industry's  committee 
membership  will  be  comprised  of  12 
producers  and  ginners.  6  representatives 
of  merchandising  Arms,  and  6 
representatives  of  textile  manufacturers. 
These  representatives  from  the  domestic 
industry  will  be  appointed  by  the 
Secretary  of  Agriculture.  Equal 
opportunity  practices,  in  line  with  USDA 
policies,  will  be  followed  in  all 
appointments  to  the  committee.  Each 
member  will  have  one  vote. 
Accordingly,  voting  privileges  will  be 
divided  as  follows: 

(1)  U.S.  cotton  producers  and 
ginners — 12  votes; 

(2)  U.S.  merchandising  firms — 6  votes; 

(3)  U.S.  textile  manufacturers — 6 
votes. 

Representation  By  Foreign  Signatory 
AssodatioDS 

There  will  be  2  committee  members 
from  each  of  the  foreign  signatory 
associations.  These  committee  members 
will  be  designated  by  the  respective 
associations.  Voting  privileges  will  be 
divided  as  follows: 

(1)  Foreign  signatory  merchant 
associations — 6  votes; 

(2)  Foreign  signatory  spinner 
associations — 6  votes. 

Done  in  Washington.  DC.  this  3rd  day  of 
September  1991. 
Charles  R.  Hilty, 
Associate  Deputy  Secretary. 
(FR  Doc.  91-21553  Filed  9-9-91:  8:45  am] 
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Agricultural  Research  Service 
Intent  To  Grant  Exclusive  Licenses 

AGENCY:  Agricultural  Research  Ser\  ice. 

USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  partially  exclusive  licenses  to 
DNA  Plant  Technology  Corporation, 
Oakland.  California,  and  to  Monsanto 
Company.  St.  Louis.  Missouri,  on  U.S. 


Federal  Regicter 

Vol.  56.  No.  175 

Tuesday,  September  10.  1991 

Patent  Application  Serial  No.  07/579.896, 
"Recombinant  ACC  Synthase,"  filed 
September  10, 1990.  Notice  of 
Availability  was  given  on  July  25. 1991. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1991. 

ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions. 
Beltsville  Agricultural  Research  Center. 
Baltimore  Boulevard.  Building  005  room 
403.  BARC-W.  Beltsville.  Maryland 
20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT 

M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone:  301/344-2786,  (FTS)  344-2786. 

SUPPLEMENTARY  INTOIWiATlOW:  The 

USDA-ARS  intends  to  grant  two 
partially  exclusive  licenses  to  practice 
the  aforementioned  invention.  Patent 
rights  to  this  invention  are  assigned  to 
the  United  States  of  America  as 
represented  by  the  Secretary  of 
Agriculture.  It  is  in  the  public  interest  to 
so  license  this  invention  as  said 
companies  have  submitted  complete  and 
sufficient  applications  for  a  license, 
promising  therein  to  bring  the  benefits  of 
said  invention  to  the  U.S.  public.  The 
prospective  partially  exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  partially  exclusive  licenses 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  ARS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  licenses  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 
William  H.  Tallent. 
Assistant  Administrator. 
(FR  Doc.  91-21660  Filed  9-9-91:  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  91-127] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Notice. 
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summary:  We  are  idvising  the  public 
that  two  applications  for  permits  to 
release  genetically  lengineered 
organisms  into  the  jnvironment  are 
being  reviewed  by  he  Animal  and  Plant 
Health  Inspection  5  ervice.  The 
applications  have  \  een  submitted  in 
arnordance  with  7  ZFR  part  340.  which 
regulates  the  introcuction  of  certain 
genetically  enginee  'ed  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  busine  is  information 
deleted,  are  availal  le  for  public 
inspection  in  room  1141.  South  Building, 
United  States  Department  of 
Agriculture.  14th  StI-eet  and 
Independence  Avei  lue,  SW.. 
Washington.  DC.  bi  itween  8  a.m.  and 


Application  No. 


91-218-02,  ranewal  of  permit  91- 
074-01,  issued  on 

SI -218-03 


06-^15-91. 


Done  in  Washingto^,  DC,  this  4th  day  of 
September  1991. 
JaiiMS  W.  Glosser, 

Administrator.  Animdi  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  91-21663  FiUd  9-9-91;  8:45  am| 
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4:30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  these  documents  by  writing  to  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Petrie.  Program  Specialist, 
Biotechnology,  Biologies,  and 
Environmental  Protection. 
Biotechnology  Permits.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  room  850. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 


Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Applicant 


Upiotin  Company.. 


University  of  California,  Davis.. 


Date 
feceived 


08-06-91 


08-06-91 


Organism 


Com  plants  geneticatly  engineered  to  express  a 

glufosinate     phosptiinothricin-acetyltransferase 

(PAT)  gene. 
Apple  plants  genetically  engineered  to  express 

insectictdal  crystal  proteins  (ICP)  of  BadUus 

thurmgiensis  (Bt)  HD-73. 


Field  test  location 


Isabeta,  Puerto  Rico. 


Stanislaus  County,  Califor- 
nia. 


Food  Safety  and  Inspection  Service 
(Docket  No.  91-009N  | 

Availability  of  Scientific  Study  of  Post- 
Mortem  Inspection  Procedures  for 
New  Zealand  Lamt^s 

AGENCY:  Food  Safejy  and  Inspection 
Service,  USDA. 
action:  Notice. 


SUMMARY:  Countri 
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Zealand  that  are  at  least  equal  to  those 
of  the  United  States'  meat  inspection 
program.  This  notice  announces  the 
availability  of  the  scientific  study 
provided  by  New  Zealand. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Patricia  Stolfa,  Deputy 
Administrator.  International  Programs. 
Food  Safety  and  Inspection  Service, 
USDA.  room  341-E.  Administration 
Building.  Washington,  DC  20250,  (202)      - 
447-3473. 

SUPPLEMENTARY  INFORMATION:  Section 
20(a)  of  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  620(a))  provides  that  meat 
products  imported  into  the  United  States 
must  comply  with  requirements  at  least 
equal  to  "  *  *  *  all  the  inspection, 
building  construction  standards,  and  all 
other  provisions  of  this  Act  and 
regulations  issued  thereunder  *  *  *." 
Section  327.2(a)(1)  of  the  Federal  meat 
inspection  regulations  (9  CFR 
327.2(a)(1))  provides,  in  part,  that 
whenever  the  Administrator  of  FSIS 
determines  that  the  system  of  meat 
inspection  maintained  by  any  foreign 
country  complies  with  requirements  at 
least  equal  to  those  applied  to  official 
establishments  in  the  United  States,  the 
country  shall  be  eligible  for  importation 
of  its  meat  products  into  the  United 
States. 

FSIS's  determination  that  a  country's 
meat  inspection  system  is  "at  least 
equal  to"  that  of  the  United  States  is 


based  on  a  review  of  that  country's 
laws,  regulations,  and  other  documents 
which  provide  the  authority  and  define 
the  procedures  of  the  program.  An  initial 
review  and  subsequent  periodic  reviews 
by  FSIS  technical  experts  to  observe  the 
system  in  operation  determine  whether 
the  foreign  inspection  system  is 
maintaining  "at  least  equal  to" 
requirements.  A  country  eligible  to 
export  meat  products  to  the  United 
States  is  responsible  for  certifying 
plants  which  meet  U.S.  requirements. 
Products  produced  in  a  certified  plant 
may  be  exported  to  the  United  States 
when  accompanied  by  an  export 
certificate  signed  by  an  official  of  the 
foreign  inspection  system  stating  that 
the  products  meet  requirements  at  least 
equal  to  those  in  the  Federal  Meat 
Inspection  Act  and  the  regulations 
promulgated  thereunder. 

In  reviewing  a  country's  meat 
inspection  system,  FSIS  is  frequently 
required  to  provide  advice  on  whether 
specific  inspection  activities  or 
procedures  are  consistent  with  an  "at 
least  equal  to"  determination.  For 
example,  a  country  may  wish  to  us'.*  a 
procedure  for  identifying  retained 
product  that  is  different  from  the 
procedure  used  in  the  United  States  but 
that  meets  the  required  procedure.  More 
specifically,  one  country  uses  multi- 
colored tags  printed  with  disease  or 
contamination  conditions  to  identify 
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retained  product;  FSIS  uses  buff-colored 
tags  printed  "U.S.  Retained."  Similarly, 
particular  post-mortem  inspection 
techniques  may  vary  among  countries 
due  to  differences  in  the  diseases  to 
which  animals  may  be  exposed  and  for 
which  animals  must  be  inspected. 

New  Zealand's  meat  inspection 
system  is  currently  eligible  to  certify 
mean  product  for  importation  into  the 
United  States  (9  CFR  327.2(b)).  Recently. 
New  Zealand's  Ministry  of  Agriculture 
and  Fisheries  asked  FSIS  whether  the 
use  of  certain  new  inspection 
procedures  for  lambs,  which  differ  from 
the  procedures  used  in  the  United 
States,  are  consistent  with  its  continued 
status  as  an  "at  least  equal  to" 
inspection  system. 

In  support  of  its  position.  New 
Zealand  conducted  and  submitted  to 
FSIS  an  indepth  study  of  diseases 
present  in  its  slaughter  lamb  population 
and  the  relationship  of  its  post-mortem 
inspection  procedures  for  lambs  to  the 
detection  of  those  diseases.  This  study, 
"Evaluation  of  Post  Mortem  Meat 
Inspection  Procedures  for  Sheep 
Slaughtered  in  New  Zealand,"  is  based 
on  a  significant  body  of  original 
research.  It  provides  a  risk  assessment 
that  shows  what  post-mortem  inspection 
procedures  are  most  appropriate  for 
New  Zealand  lambs.' 

FSIS  has  reviewed  this  study  and  has 
concluded  that  it  provides  a 
comprehensive  scientific  rationale  for 
the  post-mortem  inspection  procedures 
proposed  for  application  to  lambs  in 
New  Zealand  and  that  those  procedures 
are  consistent  with  the  continued 
eligibility  of  New  Zealand's  inspection 
system  to  maintain  its  status  as  a 
system  that  applies  post-mortem 
inspection  standards  "at  least  equal  to" 
those  applied  in  the  United  States. 

FSIS  is  publishing  this  notice  to  bring 
attention  to  this  study  and  to  announce 
its  availability.  A  copy  of  this  study  is 
available  for  review  in  the  FSIS  Hearing 
Clerk's  office,  room  3171-South.  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

Done  at  Washington.  DC,  on  September  3, 
1991. 

Ronald  |.  Prucha, 

Acting  Administrator.  Food  Safety  and 

Inspection  Service. 

|FR  Doc.  91-21664  Filed  9-9-91;  8:45  am) 
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■  This  study  is  uvailuble  for  public  review  in  the 
l-'SIS  Heurinfi  Cleric's  office,  room  3171-South,  14th 
Hnd  Independence  Avenue.  SW..  Washington,  DC 
202SO. 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kentucky  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kentucky  Advisory 
Committee  to  the  Commission  will 
convene  at  2  p.m.  and  adjourn  at  4  p.m. 
on  Monday,  September  30, 1991,  at  the 
Seelbach  Hotel,  500  Fourth  Avenue, 
Louisville,  Kentucky  40202.  The  purpose 
of  the  meeting  is;  (1)  To  orientate  the 
SAC;  (2)  to  discuss  the  status  of  the 
Commission;  (3)  hear  a  report  on  civil 
rights  progress  and/or  problems  in  the 
State;  (4)  to  plan  a  project  for  Fiscal 
Year  1992. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee  should  contact 
Kentucky  Chairperson  Thelma  Clemons 
502/893-1055  or  Bobby  D.  Doctor, 
Regional  Director,  Southern  Regional 
Office  of  the  U.S.  Commission  on  Civil 
Rights  at  (404/730-2476,  TDD  404/730- 
2481).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Southern  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  3, 
1991. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 

|FR  Doc.  91-21691  Filed  9-9-91:  8:45  am] 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Maine  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  State 
Advisory  Committee  to  the  Commission 
will  convene  at  3  p.m.  and  adjourn  at  6 
p.m.  on  Thursday,  September  26, 1991, 
Augusta  Comfort  Inn,  281  Civic  Center, 
August,  ME  04330.  The  purpose  of  the 
meeting  is  to  (i)  provide  an  orientation 
for  new  SAC  members,  (ii)  report  on  the 
1991  National  Conference  of  SAC 
Chairpersons,  and  (iii)  plan  SAC 
activities  for  FY  1992. 

Persons  desiring  additional 


information,  or  planning  a  presentation 
to  the  Committee,  should  contract  )ohn  L 
Binkley,  Director,  Eastern  Regional 
Division  at  (202)  523-5264,  TDD  (202) 
376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  September  S. 
1991. 

Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 

IFR  Doc.  91-21692  Filed  9-9-91:  8:45  a.m.| 
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Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Hampshire 
Advisory  Committee  to  the  Commission 
will  convene  at  3:30  p.m.  and  adjourn  at 
6:30  p.m.  on  September  24, 1991, 
Sheraton  Tara  Wayfarer  Inn,  121  S. 
River  Road,  Bedford,  NH  03114.  The 
purpose  of  the  meeting  is  to  orient  new 
members,  to  report  on  the  1991  National 
Conference  of  SAC  Chairpersons,  and  to 
plan  SAC  activities  for  FY92. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  I. 
Binkley,  Director,  Eastern  Regional 
Division  at  (202)  523-5264,  TDD  (202) 
376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  5. 
1991. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 

(FR  Doc.  91-21693  Filed  9-9-91:  8:45  am| 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Rhode  Island  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
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376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  Septembers, 
199^ 

Carol-Lee  HurUyr 

Chief,  Regional  Programs  Coordination  Unit. 

|FR  Doc.  9T-21694  Filed  9-9-9T:  8:45  am| 
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DEPAfTTMENTOF  COMMERCE 

Economic  Development 
Administration 

Petitions  by  Producing  Firms  fof 
Determinatien  of  Eltgiliiltty  To  Apply 
for  Trade  Ad^uatment  Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTtON:  To  give  rirms  an  opportunity  to 
comment. 

Notice  of  PetitwBs  by  Preducing  Finns 
for  DeterminolioB  of  Elififatlit)t  To  Apply 
for  Trade  AdjustaMnt  Assistance 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Fiw)  name 


Address 


Date 

petition 

accepted 


PtaAJCt 


Spec  Steels  Inc . 


Crosby  Company  (tne)... . 


77  Foundary  Avenue.  Batavia.  OH  45103. 
183  Pratt  Street,  Buttaki.  NY  14240.- 


'  Down  Products  Incorporkted 

Millers  Falls  Tool  Compi  ny.  Inc.. 


BoM  Motor  Products.  Inf 
Premier  Die  Casting  Cofffjany. 
Baron  Wootan  MM*.  Inc 
Price  Pump  Manutacturnig  Company ., 


Sernce 


Bakery  Equipment  & 
Carpenter  Shoe  Compai^, 


Company. 
Inc  (tlw) 


College  House,  Inc.  (ttie;  .. 
Analog  Technology  Corp^xation.. 


ShavsifKjM  Products.  Ltd 
Conso  Products  Compar^, 


',  Inc.. 


2609  First  A>*enue.  Seattte,  WA  98121 

PO.    Box    1030/1161.   Third   AveiMa.   Alpha.   NJ 
08865. 

7437  Ethel  Avenue.  North  Hollywood.  CA  91605 

1177  Rahway  Averwe,  Avenel,  NJ  07001 

P.O.  Box  373,  56  N.  500  E..  Brigham  Oty,  UT 

84302. 
#1  Pump  Way.  PO.  Bo»Q,  Sonoma,  CA  95478 


1623  N.  San  Marcos,  San  Antonw.  TX  7820T._ 

803  State  Road  16,  Green  Cove  Springs,  FL  32043. 

601  Canbague  Road,  Westtjury,  NY  11590 

1859  Business  Center  Dnve,  Duarte,  CA  91010 


1514  Rochester  Road,  Lima.  NY  14485 :._ 

Highway  1 76  Duncan  Bypass,  Union,  SC  29379.. 


07/22/91 


07/24/91 


07/25/91 
07/25/91 


08/02/91 

08/05/91 

08/06/91 

08/07/91 

08/07/91 
08/07/91' 

08/07/91 

08/09/91 

08/13/91 
08/13/91 


Mactww  tools  and  eittiusion  tooling  tor 
PVC  and  machined  steel  products, 
semi- finished. 

Pay  phone  enclosones,  gear  boxes  hous- 
ing, comp«iien  hcusing  and  air  ttrali* 
cyitnder  housing. 

Men's  and  Women's  Jackets. 

Hand  tools  Including  axes,  spades,  forks, 
atnvals.  hoes  and  other  mitceilaneous 
hand  tools. 

Automotive  parts— t>rake  shoes  A  disc 
pads  and  water  pumps. 

High  pressure  aluminum  die  castings  of' 
vanous  sues  and  shapes. 

Blankets  o(  wool  and  yard  goods  of  wool. 

Bronze,  iron  or  stainless  steel  centrifugal 
pumps. 

Flour  tortilla  producing  machines. 

Leattier  footwear  for  children  through 
nmsas. 

Imprinted  spertswear  used-  for  stenoling: 
purposes  In   screen  process  printlrig: 

Bar  code  printers:  Design  to  mechanical 
layout  of  electronic  graphic  controlters. 

Industnal  air  filters. 

Narrow  Fabncs  for  trimmings  for  clothes 
and  home  furnishings  and  drapery  tie- 
backs. 


The  petitions  we 
pursuant  to  section|251 
ofl974(igU.S.C. 
the  United  States 
Commerce  has  init 
investigations  to 
increased  imports 
of  articles  like  or  directly 
with  those  produce! 
contributed  import)  ntly 
partial  separation 
or  threat  thereof,  a 


e  submitted 

of  the  Trade  Act 
Consequently, 
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ted  separate 
ermine  whether 
i  ito  the  United  States 
competitive 
by  each  firm 
to  total  or 
the  firm's  workers, 
d  to  a  decrease  in 


2  141). 


d(  t 


(fl 


sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  401 5A,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  202304  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 


following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  officiaf  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Diited:  August  23, 1991. 
L  |oyce  Hampers, 

Assistant  Secretary  for  Economic 

DevelopmenL 

|FR  Doc.  91-21695  Filed  9-9^1;  8:45  aiii|. 
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Foreign  Trade  Zones  Board 
(Ordtr  No.  536] 

Temporary  Time  Extension  of 
Auttiority  for  Subzones  122D,  122E, 
and  122H.  Corpus  ChristI,  TX 

Whereas,  on  September  5. 1985.  the 
Foreign-Trade  Zones  (FTZ)  Board 
designated  the  Port  of  Corpus  Christi 
Authority  (the  Port),  as  grantee  of  FTZ 
122.  under  a  zone  plan  which  included 
conditional  approval  for  foreign-trade 
subzone  status  at  the  manufacturing 
plants  of  Gulf  Marine  Fabricators,  Inc. 
(SZ 122D).  Berry  Contracting.  Inc.  {SZ 
122E).  and  Hitox  Corporation  of 
America  (SZ  122H)  in  Corpus  Christi, 
Texas  (Board  Order  310. 50  FR  38020. 
9/19/85): 

Whereas,  the  foregoing  subzones 
were  approved  subject  to  restrictions, 
including  a  five-year  time  restriction, 
which  has  once  been  extended  (to 
9/5/91): 

Whereas,  the  Port  made  application  to 
the  Board  during  1991  for  an  indefinite 
time  extension  for  the  three  foregoing 
subzones: 

Whereas,  the  Port  has  requested  an 
interim  temporary  extension  for  one 
year  so  that  subzone  authority  remains 
in  effect  while  the  application  is  being 
processed,  and; 

Whereas,  the  FTZ  Staff  has  conducted 
a  preliminary  review  an^  finds  that 
under  the  circumstances,  a  temporary 
extension  of  authority  for  the  three 
foregoing  sites  would  be  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  authority  for  Subzones  122D. 
122E.  and  122H  is  extended  to 
September  5. 1992,  subject  to  the 
conditions  enumerated  in  Board  Order 
310  in  effect  following  adoption  of  Board 
Order  529,  8/21/91. 

Signed  at  Washington.  DC  this  30th  day  of 
August,  1991. 

Attest:  Jolin  ].  Da  Ponte.  Jr..  Executive 
Secretary. 

Marjorie  A.  Choriins. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

|FR  Doc.  91-21700  Filed  9-9-01:  6:45  am] 
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International  Trade  Administration 

(A-570-S08] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Chrome-Plated  Lug 
Nuts  From  the  People's  Republic  of 
China 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Bettger,  Julie  Anne  Osgood,  or 
Carole  Showers.  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC.  20230; 
telephone:  (202)  377-2239,  377-0167.  and 
377-3217,  respectively. 

Final  Determination 

The  Department  determines  that 
chrome-plated  lug  nuts  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1673d(a))  (the 
Act).  The  estimated  margin  is  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  publication  of  our 
preliminary  determination  on  April  18. 
1991  (56  FR  15857],  the  following  events 
have  occurred.  On  April  26. 1991, 
respondent  requested  that  the 
Department  postpone  making  its  final 
determination  to  135  days  after  the 
publication  of  the  preliminary 
determination.  On  May  8. 1991. 
petitioner  opposed  the  extension.  On 
May  16, 1991,  we  published  a  notice 
postponing  the  final  determination  until 
no  later  than  September  3, 1991  (56  FR 
22696).  We  verified  the  response  of 
China  National  Machinery  &  Equipment 
Import  and  Export  Corporation,  Jiangsu 
Co..  Ltd.  (CMEC  liangsu)  and  Lu  Dong 
Crease  Gun  Factory  (Lu  Dong)  in  Beijing 
and  Jiangsu  Province,  PRC.  from  April  29 
through  May  10, 1991.  Petitioner  and 
respondent  filed  case  briefs  on  July  23 
and  July  24, 1991,  respectively.  Both 
parties  submitted  rebuttal  briefs  on  July 
31. 1991.  A  public  hearing  was  held  on 
August  2, 1991. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  one-piece  and  two- 
piece  chrome-plated  lug  nuts,  finished  or 
unfinished.  The  subject  merchandise 
includes  chrome-plated  lug  nuts, 
finished  or  unfinished,  which  are  more 


than  11/16  inches  (17.45  millimeters)  in 
height  and  which  have  a  hexagonal 
(hex)  size  of  at  least  3/4  inches  (19.05 
millimeters)  but  not  over  one  inch  (25.4 
millimeters).  The  term  "unfinished" 
refers  to  unplated  and/or  unassembled 
chrome-plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars.  vans,  trucks,  utility  vehicles,  and 
trailers.  Zinc-plated  lug  nuts,  finished  or 
unfinished,  and  stainless-steel  capped 
lug  nuts  are  not  included  in  the  scope  of 
this  investigation.  Chrome-plated  lock 
nuts  are  also  not  subject  to  this 
investigation. 

Chrome-plated  lug  nuts  are  currently 
classified  under  subheading 
7318.16.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  In  vest igat ion 

The  period  of  investigation  (POI)  is 
May  1. 1990.  through  October  31. 1990. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
chrome-plated  lug  nuts  from  the  PRC  to 
the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  United  States  price  on 
purchase  price  for  all  of  CMEC  Jiangsu's 
sales,  in  accordance  with  section  772(b) 
of  the  Act,  both  because  the  chrome- 
plated  lug  nuts  were  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States  and 
because  exporter's  sales  price 
methodology  was  not  indicated  by  other 
circumstances.  We  calculated  purchase 
price  based  on  packed,  CIF  prices.  We 
made  deductions  for  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance  in  accordance  with  section 
772(d)(2)  of  the  Act.  Because  ocean 
freight  was  contracted  from  a  market- 
economy  shipper,  we  have  used  the 
ocean  freight  charges  actually  incurred 
by  CMEC  Jiangsu. 

We  based  deductions  for  foreign 
inland  freight  and  marine  insurance  on 
freight  and  marine  insurance  rates  in 
Pakistan  because  no  evidence  was 
provided  to  indicate  that  the  prices  for 
those  services  were  market-determined. 
Pakistan  is  the  surrogate  country  chosen 
for  purposes  of  this  final  determination 
(see.  Foreign  Market  Value  section  of 
this  notice).  This  action  is  consistent 
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with  our  practice  tttat  freight  and 
insurance  tncurredJia  a  state-contralled 
economy  ^ould  ba  based  on  similar 
charges  in  a  non-stite-eontrolled 
economy.  See,  Fin^  Determination  of 
Sales  at  Less  than  I  'air  Value:  Sparklers 
from  the  People's  Rspublic  of  China  (56 
FR  20589;  May  6.  IS  91). 

Foreign  Market  Va  ue 

In  every  past  cas^  (e.g.,  Final 
Determinatioa  of  S;  lies  at  Less  than  Fair 
Value:  Sparklets  fn  im  the  People's 
Republic  of  China  ( 36  FR  20589,  May  6. 
1991),  the  Departmf  nt  has  treated  the 
PRC  as  a  nonmarke  t  economy  country 
(NME).  Petitioner  a  jrees  with  the 
Department's  treatnent  and  states  that 
the  PRC  should  continue  to  be  treated  as 
an  NfME  for  the  pur  )oses  of  this 
investigation.  Respondent,  however, 
claims  that  regardl*  ss  of  whether  the 
Department  views  me  PRC 
macroeconomy  as  i  onmarket,  the 
chrome-plated  lug  r  ot  sector  is 
sufficiently  market-  Driented  to  permit 
the  Department  to  (  etermine  FMV  under 
section  773(a)  of  thd  Act. 

In  our  preliminar  >  determination,  we 
indicated  that,  fron-  a  macroeconomic 
perspective,  the  De  jartment  viewed  the 
PRC  as  a  nonmarkt  t  economy  country. 
However,  we  left  o]  ren  the  possibility 
that  the  chrome-pla  ted  lug  nut  secttjr 
may  be  sufficiently  market-oriented  to 
permit  the  Departm»nt  to  determine 
FMV  under  section  773(a)  of  the  Act.  In 
order  to  evaluate  sr  ch  a  possibility,  the 
Department  indicat  ;d  that  it  would 
apply  the  criteria  lii  ted  in  section 
771(18)  of  the  Act  t<  the  chrome-plated 
lug  nut  sector.  We  1  a ve  subsequently 
reconsidered  this  a  iproach. 

After  the  prelimi:  ary  determination  in 
this  proceeding  wai  published,  the 
Department  made  i:  s  preliminary 
determination  in  thu  antidumping' duty 
investigation  of  09<  illating  Fans  and 
Ceiling  Fans  from  tl  le  People's  Republic 
of  China,  (56  FR  25(  B4)  (June  5. 1991) 
(Fans).  In  Fans,  the  Department 
determined  that  abi  ent  a  showing  that 
all  costs  are  markel  -oriented,  F\fV  in  a 
NME  cannot  be  bas  ed  on  home  market 
prices,  third  countr  ■  prices,  or 
constructed  value,  1  tut  must  be  based  on 
factors  of  productic  n.  The  Department 
further  determined  hat: 

It  is  the  Oepartmenl  s  practice  to  value 
factor  of  production  ir  puts  at  actual 
acquisition  prices  if  it  can  be  established  that 
those  inputs  are  purct  ased  from  a  market 
economy  country.  [Set  i.  e.g..  Sparklers,  supia.) 
If  a  party  is  able  to  es  ablish  that  inputs 
purchased  in  a  NME  a  re  purchased  at 
market-oriented  price  i,  we  may  likewise  be 
able  to  accept  them  fc  r  purposes  of  a  factors 
of  production  analysii . 

If  at  the  time  of  the<  e  Tinal  datermindtians 
we  are  satisfied  that  t  le  cost  of  inputs 


sourced  ioithe  PRC.  including  materiala, 
labor,  water,  electricity  and  rent,  are  valued 
on  the  basis  of  market  principles,  wa  may 
substitute  those  market  values  for  surrogate 
country  values  in  individual  firm 
calculationB. 

(56  FH  25664)  (June 5i  1991)' 

We  have  adopted  the  analysis 
described  in  Fans  for  the  purposes  of 
this  final  determination  because,  as 
outlined  below,  it  best  comports  with 
what  we  believe  the  statute  is  directing 
us  to  do.  Section  773(c)(1)  states: 
In  general,  ift 

(A)  The  merchandise  under 
investigation  is  exported  from  a 
nonmarket  economy  country,  and 

(B)  The  administering  authority  finds 
that  available  informatfon  does  not 
permit  the  foreign  market  value  of  the 
merchandise  to  be  determined  under 
subsection  (a),  the  administering 
authority  shall  determine  the  foreign 
market  value  of  the'merchandise  on  the 
basis  of  the  value  of  the  factors  of 
production  utilized^  in  producing  the 
merchandise  *  *  *. 

Thus,  if  both  conditions  laid  out  in  the 
statute  are  met.  we  are  directed  to  apply 
the  factors  of  production  methodology, 
which  is  unique  to  NME  cases. 

The  issue  which  has  arisen  in  this 
proceeding  is  how  the  Department  will 
calculate  FMV  when  the  conditions  are 
not  met.  Clearly,  if  the  first  condition  is 
not  met,  i.e.,  if  the  Department 
determines  that  the  country  is  a  market 
economy  country,  then  FMV  will  be 
based  on  the  foreign  producer's  prices  or 
costs.  In  essence,  if  the  countty  is 
deemed  a  market  economy  country, 
normal  dumping  procedures  will  apply. 
However,  respondent  in  this  proceeding 
is  not  claiming  that  the  PRC  is  a  market 
economy  country.  Instead,  respondent  is 
arguing  that  available  information 
permits  FMV  to  be  determined  in  the 
PRC. 

As  described  above,  we  preliminarily 
determined  in  Fans  those  situations  that 
would  lead  us  to  use  sales  prices  or 
production  costs  in  the  Nlvffi  for 
determining  FMV.  In  short,  in  order  for 
us  to  find  a  "bubble  of  capitalism"  and 
to  treat  the  NNiffi  producer  as  if  it  were  a 
market  economy  producer  despite  the 
fact  that  the  economy  in  which  it 
operates  is  nonmarket,  we  will  have  to 
be  persuaded  that  all  prices  and  costs 
faced  by  the  individual  producer  are 
market  determined.  Alternatively,  in 
those  situations  were  some,  but  not  all. 
inputs  are  not  market-determined,  we 
will  rely  on  the  surrogate  values  for 
those  inputtSv  but  will  utilize  all  NME 
input  costs  that  arc  determined  to  be 
market-ddvem 

We  have  adopted  this  method  of 
analysis,  because  we  question  whether  it 


is  possible  to  have  a  "bubble  of 
capitalism"  in  an  otherwise  nonmarket 
economy.  For  example,  an  individual 
producer  of  chrome-plated  lug  nuts  may 
be  outside  of  direct  government  control 
in  the  sense  that  inputs  arc  purchased 
outside  the  plan,  management  is 
selected  by  workers,  and  decisions  on 
what  to  produce  and  sell,  and  what 
prices  to  charge  are  left  to  the  producing 
entity.  Nevertheless,,  this  freedom  from 
direct  control  occurs  in  an  environment 
where  the  dbmestic  currency  is  not  fully 
convertible,  a  portion  of  basic  industrial 
output  is  produced  for  the  state  at  state- 
controlled  prices,  and  most  trade  is  still 
carried  out  through  trading  companies 
which  only  recently  have  begun  to 
separate  horn  national,  central- 
government-owned  trading  companies. 

Therefore,  we  have  imposed  what 
may  be  viewed  as  s  strict  test  for 
determining  whether  a  "bubble  of 
capitalism"  exists  in  an  otherwise 
nonmarket  economy — the  price  or  cost 
of  all  inputs  into  the  productioD  of  the 
product  must  be  market-driven.  This  test 
clearly  will  be  met  only  in  exceptional 
circumstances,  which  accords  with  our 
view  that  bubbles  of  capitalism  are 
exceptional  events. 

On  the  other  hand,  we  recognize  that 
for  certain  inputs  into  the  production 
process,  market  forces  may  be  at  work. 
For  example,  inputs  may  be  imported 
from  suppliers  in  market  economy 
countries.  Similarly,  we  may  find  that 
market  forces  are  at  work  in 
determining  the  prices  for  locally- 
sourced  goods  in  the  nonmarket 
economy.  Where  this  occurs,  we  believe 
that  it  is  appropriate  to  use  those  prices 
in  heu  of  values  of  a  surrogate,  market- 
economy  producer,  because  they  are 
market-driven  prices  and  they  reflect  the 
producer's  actual  experience.  There  is 
nothing  to  be  gained  in  terms  of 
accuracy,  fairness,  or  predictability  in 
using  surrogate  values  when  market- 
determined  values  exists  in  the  NME 
country.  Indeed,  where  we  can 
determine  that  a  NME  producer's  input 
prices  are  market  determined,  accuracy, 
fairness,  and  predictability  are 
enhanced  by  using  those  prices. 

We  have  further  concluded  that  the 
criteria  listed  in  section  771(18)  are  not 
appropriate  for  determining  the  market 
orientation  of  any  particular  sector  in  a 
nonmarket  economy.  Because  these 
criteria  have  a  macroeconomics 
orientation,  they  are  designed  to  be 
applied  on  an  economy-wide  basis 
rather  than  at  a  sectoral  level.  For 
example,  while  currency  convertibility 
is  an  important  criterion  for  evaluating 
the  market-orientation  of  an  overall 
economy,  it  is  relatively  unimportant 
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when  assessing  the  internal  market 
forces  that  may  or  may  not  exist  with 
respect  to  the  production  of  a  particular 
product  Similarly,  while  the  extent  of 
foreign  investment  may  be  a  useful 
indicator  of  the  market  orientation  of  the 
economy  as  a  whole,  foreign  investment 
with  respect  to  a  particular  product  may 
have  little,  if  any,  effect  upon  the 
presence  or  absence  of  internal  market 
forces  in  the  production  of  that  product. 
Accordingly,  we  have  concluded  that 
the  criteria  set  out  in  section  771(18)  of 
the  Act  are  not  appropriate  for 
determining  whether  the  chrome-plated 
lug  nut  sector  is  or  is  not  free  of 
government  control  and  thus  subject  to 
market  forces. 

In  deciding  not  to  apply  the  criteria 
listed  in  section  771(18)  of  the  Act,  we 
looked  to  section  773(c)(1)(B)  of  the  Act 
for  guidance.  Unfortunately,  as  we 
observed  in  Fans,  the  legislative  history 
of  this  section  "simply  paraphrases  the 
statutory  language  and  provides  no 
additional  guidance  in  its  interpretation 
or  application."  56  FR  at  25667.  We  note, 
however,  that,  from  the  legislative 
history,  the  principal  concern  expressed 
by  Congress  for  not  basing  FMV  on 
prices  in  a  NME  is  that  the  antidumping 
duty  law  is  inherently  designed  to 
address  LTFV  issues  in  terms  of  market 
prices. 

With  the  individual  factor  input 
methodology  described  above,  we 
believe  that  we  are  addressing  the 
paramount  concern  expressed  by 
Congress  for  not  using  NME  prices  to 
determine  FMV,  while  at  the  same  time 
recognizing  that  a  NME  country  that  is 
undergoing  a  transition  to  a  market- 
oriented  economy  may  contain  sectors 
within  its  overall  economic  structure 
where  market  forces  have  already  come 
into  play.  When  the  Department  is  able 
to  verify  the  existence  of  such 
conditions,  we  believe  it  is  appropriate 
to  use  those  prices  to  determine  FMV. 

A  summary  of  our  analysis  of  certain 
individual  factor  inputs  for  chrome- 
plated  lug  nuts  follows.  For  a  more 
detailed  analysis  of  these  inputs,  see. 
Memorandum  to  Eric  I.  Garfinkel  from 
Francis  ).  Sailer  on  file  in  the  Central 
Records  Unit,  room  B-099,  of  the  Main 
Commerce  Building.  We  have 
determined  whether  particular  inputs 
are  market-driven  by  analyzing  the 
extent  to  which  each  factor  input  is 
state-controlled. 

Steel 

Based  upon  evidence  in  the  record 
and  upon  our  verification,  we  found  that 
the  state  has  a  considerable  presence  in 
the  PRC  steel  sector.  However,  the 
extent  of  this  presence  appears  to  vary 
from  province  to  province  [e.g..  the 


overall  percentage  of  steel  subject  to 
state-controlled  prices  approximates  45 
percent  nationally,  but  may  be  as  little 
as  25  percent  in  Jiangsu  Province).  A 
state-owned  company,  Beijing  Iron  and 
Steel  Company  (BISC),  is  the  largest 
supplier  to  Lu  Dong  (the  sole 
manufacturer  of  chrome-plated  lug  nuts 
during  the  period  of  investigation)  of 
steel  used  in  the  production  of  chrome- 
plated  lug  nuts.  While  BISC  was 
required  to  sell  45  percent  of  its 
production  to  buyers  named  by  the 
government  at  state-controlled  prices, 
the  remaining  production  was  sold  on 
the  "open  market"  [i.e.,  the  government 
does  not  direct  BISC  to  sell  to  any 
•  particular  party,  nor  does  it  mandate 
any  particular  price).  At  veriHcation  we 
found  that  Lu  Dong  purchased  steel  from 
BISC  through  the  open  market. 

Furthermore)  we  learned  that  the  rest 
of  Lu  Dong's  steel  suppliers  are  either 
locally  public-owned  or  collective 
enterprises.  We  did  not  find  any 
evidence  that  these  suppliers  are 
influenced  by  the  state  in  making 
business  decisions.  Even  though  the 
State  Ministry  of  Materials  Supply 
publishes  a  "ceiling  price"  for  all  open 
market  steel  transactions,  apparently 
these  operate  only  as  guidelines. 

Lu  Dong  sourced  all  of  its  steel 
domestically  during  the  POL 
Consequently,  we  are  not  able  to 
determine  whether,  if  Lu  Dong  chose,  it 
could  have  purchased  steel  from  a  non- 
PRC  source.  Lu  Dong  appears  to  select 
suppliers  based  on  price,  proximity,  and 
quality.  Local  suppliers  provide  the  best 
source  when  Lu  Dong  is  in  immediate 
need  of  steel.  However,  BISC  provides 
the  highest  quality  steel  to  Lu  Dong, 
which  it  prefers  to  use  in  its  production 
of  chrome-plated  lug  nuts.  Because  of 
this  higher  quality,  BISC  charges  a  price 
higher  than  the  prices  charged  by  Lu 
Dong's  local  suppliers.  As  stated  above, 
at  verification  we  found  no  evidence  of 
state  involvement  in  the  setting  of  the 
prices  for  steel  sold  by  BISC  to  Lu  Dong 
or  for  steel  sold  by  the  local  suppliers. 

Therefofe.  we  have  determined  that 
the  presumption  of  state  control  has 
been  overcome  for  the  steel  purchased 
for  use  in  the  production  of  chrome- 
plated  lug  nuts.  Thus,  we  have  used  the 
PRC  price  for  steel  in  the  factors  of 
production  analysis. 

Chemicals 

Based  upon  our  verification,  we 
determined  that  the  state  has  some 
presence  in  the  PRC  chemical  sector. 
However,  it  appears  that  a  relatively 
small  portion  of  chemicals  supplied  in 
the  PRC  fall  under  state-controlled 
guidelines.  According  to  one  official 
from  the  Jiangsu  Provincial  Industrial 


Chemicals  Corporation,  approximately 
ten  percent  of  the  Chemical  production 
in  the  PRC  falls  under  state-controlled 
prices.  We  also  did  not  find  any 
evidence  that  two  of  Lu  Dong's  actual 
suppliers — locally,  public-owned  firms — 
are  influenced  by  the  Stale  in  making 
business  decisions. 

Because  Lu  Dong  sourced  all  of  its 
chemicals  domestically  during  the  POL 
we  are  not  able  to  determine  whether,  if 
Lu  Dong  chose,  it  could  have  purchased 
chemicals  from  non-PRC  sources.  As 
with  steeL  however,  Lu  Dong  appears  to 
select  chemical  suppliers  based  on  price 
and  proximity.  In  practice.  Lu  Dong  will 
negotiate  a  price  and  then  place  an 
order.  At  verification  we  found  no 
evidence  of  state  involvement  in  the 
setting  of  prices  by  Lu  Dong's  chemical  . 
suppliers. 

Accordingly,  we  have  determined  (hat 
the  presumption  of  state  control  has 
been  overcome  for  the  chemicals 
purchased  for  use  in  the  production  of 
chrome-plated  lug  nuts.  "Thus,  we  have 
used  PRC  prices  for  chemicals  in  the 
factors  of  production  analysis. 

Labor 

At  verification,  even  though 
respondent  provided  documents 
suggesting  that  labor  is  relatively  free  to 
move  in  and  out  of  the  chrome-plated 
lug  nut  sector,  certain  state  labor 
policies  still  appear  to  have  substantial 
and  direct  effects  on  the  labor  decisions 
of  workers  and  management.  For 
instance,  all  workers,  including  those 
that  produced  chrome-plated  lug  niits, 
are  required  to  register  under  the 
"hukuo"  system.  Upon  obtaining  a 
position  with  a  new  company,  a  worker 
must  also  notify  the  authorities  in  both 
the  old  and  new  locations.  Furthermorfe, 
additional  labor  permits  are  required  to 
work  in  certain  positions. 

We  were  not  able  to  determine  the 
extent  to  which  wage  rates  are 
determined  by  any  semblance  of  free 
bargaining  between  labor  and 
management.  We  did  not  obtain 
information  from  any  source  on  the 
nature  of  collective  bargaining  or  the 
right  to  strike  the  PRC,  generally,  or  the 
chrome-plated  lug  nut  sector, 
specifically.  Even  though  we  obtained 
information  regarding  the  overall  salary 
amount  of  temporary,  unskilled  workers 
(plus  the  percentage  breakdown  of  the 
various  components  of  that  salary),  we  . 
were  not  able  to  determine  to  what 
extent  employees  could  negotiate  salary 
adjustments.  Finally,  we  were  not  able 
to  determine  the  effect  that  the 
employee  representatives  groups  hud 
upon  the  determination  of  wage  and 
other  employment  policies. 
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Consulate  in  Karachi.  Paskistani  data 
was  used  for  those  factors  not  found  to 
be  free  of  state-control  [i.e..  labor, 
energy,  water,  packing,  overhead,  profit, 
credit,  inland  freight,  and  marine 
insurance).  For  those  factors  inputs  we 
found  to  be  free  of  state  control  (i.e., 
steel  and  chemicals],  we  used  veriHed 
prices  in  the  PRC  obtained  from 
respondent.  However,  respondent  failed 
to  provide  the  Department  with  PRC 
prices  for  one  type  of  steel  and  two 
chemicals;  therefore,  we  have  used 
Pakistani  prices  to  value  these  factors. 
For  the  one  type  of  steel  where  the 
Pakistani  price  was  used,  the  price  was 
inflated  to  a  POI  value  using  wholesale 
price  indices  published  by  the 
International  Monetary  Fund.  We  also 
added  an  amount  for  factory  overhead 
based  on  the  Pakistani  producer's 
experience. 

The  statutory  minimum  of  ten  percent 
for  general  expenses  was  used,  pursuant 
to  section  773(e)(1)(B)  of  the  Act. 
because  the  actual  average  general 
expenses  incurred  by  the  Pakistani  hub 
nut  producer  was  below  the  statutory 
minimum.  Finally,  we  added  the  actual 
average  profit  earned  by  Pakistani  hub 
nut  producer,  plus  an  amount  for 
packing,  valued  in  Pakistan,  to  arrive  at 
a  constructed  FMV  for  a  single  chrome- 
plated  lug  nut. 

Based  on  information  provided  at 
verification,  we  have  recalculated  steel 
consumption  to  reflect  the  actual 
quantity  of  steel  consumed  per  piece 
rather  than  the  planned  quantity  per 
piece.  We  have  adjusted  this 
recalculated  steel  consumption  to  reflect 
the  waste  generated  during  the 
production  process.  In  addition,  for  one 
particular  part  number,  we  have  added 
the  cost  differential  for  special  polishing. 
We  also  revised:  (1)  labor  hours,  to 
reflect  actual  production  experience;  (2) 
freight  costs,  using  a  packed  weight 
based  on  actual  invoices  obtained  at 
verification;  and  (3)  the  amount  of 
sulfuric  acid  consumed,  to  reflect 
verifled  amounts. 

Critical  Circumstances 

Based  on  our  analysis  of  the  exports 
of  chrome-plated  lug  nuts  reported  by 
CMEC  Jiangsu,  we  do  not  find  massive 
imports  of  the  subject  merchandise. 
Thus,  we  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  chrome-plated  lug  nuts 
from  the  PRC. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a). 
Currency  conversions  for  Pakistani 
Rupees  to  U.S.  dollars  were  made  at  the 
rates  certified  by  the  Federal  Reserve 


Bank.  For  those  conversions  from  PRC 
Renminbi  to  U.S.  dollars  we  calculated  a 
weighted-average  rate  for  Lu  Dong, 
weighted  by  its  conversions  at  the 
official  rate  and  the  "swap"  rate  (i.e., 
the  rate  at  local  uncontrolled 
exchanges). 

Verification 

Pursuant  to  section  776(b)  of  the  Act. 
we  verified  information  used  in  reaching 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
accounting  records  and  original  source 
documents  provided  by  the  respondent. 
Public  versions  of  our  verification 
reports  are  on  file  in  the  Central  Records 
Unit  (room  B-099)  of  the  Main 
Commerce  Building. 

Interested  Party  Comments 

Comment  1:  Respondent  argues  that 
cancelled  sales  should  be  excluded  from 
CMEC  Jiangsu's  sales  base  during  the 
POI.  Furthermore,  respondent  argues 
that  any  costs  incurred  on  these  sales 
should  not  be  considered  by  the 
Department. 

Petitioner  argues  that  it  may  be 
appropriate  to  consider  the  cancelled 
sales  as  exporter  sales  price 
transactions. 

Z?OCPos;7/o/};  We  agree  with 
respondent.  At  verification,  we 
established  that  these  sales  were 
cancelled  by  the  customer  and  that 
CMEC  Jiangsu  had  not  received 
payment.  Therefore,  we  have  not 
included  these  sales  in  our  calculations. 

Comment  2:  Petitioner  contends  that 
the  Department  should  make  an 
adjustment  for  credit,  commissions, 
warehousing,  and  inventory  carrying 
costs  incurred  on  CMEC  Jiangsu's  sales 
of  chrome-plated  lug  nuts  to  the  United 
States. 

DOC  Position:  Since  we  have  used  the 
statutory  minimum  for  SG&A  in 
calculating  constructed  value,  we  were 
not  able  to  determine  the  specific 
amount  of  direct  selling  expenses  (i.e., 
credit,  commissions,  etc.)  included  in 
FMV.  It  would  be  unreasonable  to  make 
an  upward  adjustment  to  FMV  for  the 
selling  expenses  incurred  on  U.S.  sales 
without  making  a  corresponding 
downward  adjustment  to  account  for  the 
selling  expenses  embodied  in  the  ten 
percent  SG&A.  Therefore,  we  have 
made  no  adjustment  to  FMV  for  U.S. 
selling  expenses. 

Comment  3:  Petitioner  argues  that  the 
discount  granted  on  certain  invoices  to  a 
particular  U.S.  customer  should  be 
applied  to  all  sales. 

Respondent  argues  that  the 
Department  found  this  discount  only  on 
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invoices  pre-selected  for  verification 
and  did  not  verify  that  the  discount 
applied  to  all  Invoices.  Furthermore, 
respondent  states  that  it  is  irrelevant 
whether  discounts  were  found  at 
verification  because  they  only  applied  to 
cancelled  sales. 

DOC  Position:  We  determined  at 
verification  that  CMEC  liangsu  failed  to 
report  a  discount  paid  to  a  particular 
U.S.  customer.  Contrary  to  respondent's 
claim,  not  all  of  the  sales  to  that 
customer  were  cancelled.  Therefore,  as 
best  information  available,  we  have 
applied  a  discount  to  all  sales  to  that 
U.S.  customer.  We  also  verified  that 
with  respect  to  another  U.S.  customer 
CMEC  Jiangsu  did  not  grant  a  discount. 
Consequently,  no  discount  was  applied 
to  those  sales. 

Comment  4:  Based  upon  customs  data, 
petitioner  alleges  that  there  is  at  least 
one  additional  supplier  of  chrome-plated 
lug  nuts  in  the  PRC,  and  that  the 
respondent  has  not  conclusively  proved 
otherwise.  Petitioner  further  argues  that 
the  Department  must  conclude  that  the 
entries  made  several  months  after  the 
POI  and  not  reported  by  respondent 
were  shipped  by  some  other  producer, 
or  not  correctly  reported  by  respondent. 
In  addition,  petitioner  contends  that  the 
Department  should  disregard  the 
shipment  data  reported  in  the  response 
for  purposes  of  the  final  critical 
circumstances  determination. 

Respondent  argues  that,  as  verified 
from  the  China  Chamber  of  Commerce 
for  Machinery  and  Electronic  Products, 
Lu  Dong  is  the  sole  producer  of,  and 
CMEC  Jiangsu  is  the  sole  exporter  of, 
chrome-plate  lug  nuts  from  the  PRC. 
Therefore,  if  a  dumping  margin  is 
determined  for  CMEC  Jiangsu,  the 
Department  must  eliminate  the  phrase 
"all  other  manufacturers,  producers  and 
exporters"  as  used  in  the  preliminary 
determination. 

DOC  Position:  We  verified  the 
shipment  information  on  the  record  with 
respect  to  CMEC  Jiangsu  and  found  no 
discrepancies.  We  established  that  the 
entries  outside  the  POI,  referred  to  by 
petitioner,  correspond  to  sales  made  by 
CMEC  Jiangsu  during  the  POI.  From  our 
discussions  with  the  PRC  Government. 
CMEC  Jiangsu,  and  Lu  Dong  officials  at 
verification,  we  have  no  reason  to 
believe  that  there  are  additional 
manufacturers,  producers,  or  exporters 
of  chrome-plated  lug  nuts  in  the  PRC. 
Therefore,  we  have  used  the  data 
reported  by  respondent  and  verified  for 
purposes  of  our  final  determination. 

With  regard  to  respondent's  argument, 
it  remains  the  Department's  practice  to 
include  the  language,  "all  other 
manufacturers,  producers,  and 
exporters,"  in  preliminary  and  final 


determination  notices  in  order  to 
establish  a  rate  for  any  manufacturers, 
producers,  or  exporters  that  were  not 
specifically  reviewed  or  who  begin  to 
ship  the  subject  merchandise  to  the 
United  States  after  pubUcation  of  an 
antidumping  duty  order. 

Comment  5:  Petitioner  contends  that 
workers  involved  in  the  production  of 
chrome-plated  lug  nuts  are  "skilled" 
because  they  operate  machinery  and 
have  been  retained  by  the  company  for 
a  number  of  years,  acquiring  on-the-job 
skills. 

Respondent  argues  that  all  workers 
involved  in  the  production  of  chrome- 
plated  lug  nuts  are  employed  on  a 
temporary  basis  and  only  receive  one 
week  of  training  before  they  begin 
operating  machines.  Respondent 
maintains  that  these  workers  do  not 
plan  production  schedules,  repair 
machines,  or  perform  any  other 
functions  that  would  characterize  them 
as  skilled  for  purposes  of  this 
investigation.  Respondent  concludes 
that  we  should  not  use  Pakistani  labor 
rates,  but  that  if  we  do,  we  should  use 
an  unskilled  labor  rate. 

DOC  Position:  We  have  used  the 
unskilled  labor  rate  from  Pakistan  to 
value  the  wages  paid  to  temporary 
workers  directly  involved  in  the 
production  of  chrome-plated  lug  nuts. 
These  are  temporary  workers,  and  we 
have  no  reason  to  believe  that  they 
possess  any  particular  skills  suitable  to 
the  production  of  chrome-plated  lug 
nuts.  However,  for  those  permanent 
employees  operating  in  management  or 
other  supervisory  capacities  in  the 
production  of  chrome-plated  lug  nuts, 
we  have  used  a  skilled  labor  rate  from 
Pakistan  in  our  constructed  value 
calculations  for  purposes  of  the  final 
determination. 

Comment  6:  Petitioner  argues  that  the 
number  of  workers  used  by  Lu  Dong  in 
the  production  of  chrome-plated  lug  nuts 
differs  from  the  number  reported  in  the 
response  and  the  number  verified. 
Petitioner  requests  that  the  Department 
use  the  highest  number  of  workers 
reported  and  include  "shift  directors"  in 
its  calculations.  Petitioner  further  argues 
that  production  levels  are  too  high  per 
worker  per  machine  per  eight-hour  shift. 
Petitioner  references  the  "cutting  stage" 
in  the  production  process  to  support  this 
argument.  Petitioner  questions  whether 
the  figures  reported  included  support 
workers  and  argues  that  the  figures 
reported  assume  an  unrealistically  high 
level  of  proficiency  both  at  the 
beginning  and  end  of  a  shift. 

Respondent  maintains  that  shift 
directors  should  not  be  included  in  the 
Department's  calculations  since  they  arc 
not  directly  involved  in  the  production 


of  the  subject  merchandise.  Respondent 
also  argues  that  petitioner  confuses  the 
cutting  of  the  hexagonal  rod  with  the 
production  of  lug  nuts.  Respondent 
maintains  that  the  production  levels  for 
cutting  the  hexagonal  bar  into  blanks 
are  realistic  and  verified  by  the 
Department. 

DOC  Position:  The  documentation  we 
received  from  Lu  Dong  at  verification 
indicates  total  production  processes  and 
labor  hours  on  a  per  shift  basis  for  each 
pre-selected  part  number.  Lu  Dong 
provided  this  documentation  for  each 
production  run.  We  have  no  reason  to 
believe  that  the  documentation  provided 
does  not  accurately  represent  Lu  Dong's 
actual  production  experience.  These 
data,  i.e.,  production  hours  and  output, 
are  used  to  calculate  the  labor  factor, 
not  the  number  of  workers.  Furthermore, 
the  fact  that  Lu  Dong  hires  workers  on  a 
temporary  basis  based  on  demand  for 
chrome-plated  lug  nuts  appears  to 
indicate  that  Lu  Dong  would  not 
maintain  supplemental  workers  not 
already  accounted  for  in  the  production 
records  reviewed  at  verification. 

Comment  7:  Petitioner  argues  that  the 
number  of  machines  reported  in  the 
response  is  inconsistent  with  that  in  the 
verification  report,  and  that,  the 
Department  should  use  the  highest  of 
the  two  numbers. 

Respondent  argues  that  the  number  of 
machines  reported  in  the  verification 
report  is  correct. 

DOC  Position:  The  actual  number  of 
machines  used  to  produce  the  subject 
merchandise  is  not  pertinent  for 
calculating  constructed  value  using  the 
factors  of  production  methodology.  In 
our  constructed  value  of  calculations, 
we  include  an  amount  for  factory 
overhead  which  is  expressed  as  a 
percentage  of  total  materials,  labor,  and 
energy  costs,  as  experienced  by 
Pakistani  producers.  We  consider  this 
percentage  to  reflect  an  amount  for 
depreciation  of  machines  and 
equipment 

Comment  8:  Petitioner  notes  that  the 
Department  did  not  verify  what 
equipment  is  used  in  the  production  of 
two-piece  lug  nuts. 

Respondent  argues  that,  with  respect 
to  the  equipment  used  for  two-piece  lug 
nuts,  the  Department  verified  that  the 
same  equipment  is  used  as  for  one-piece 
lug  nuts. 

DOC  Position:  See.  DOC  Position  to 
Comment  7. 

Comment  9:  Petitioner  argues  that  Lu 
Dong's  consumption  of  steel  increased 
when  input  was  compared  to  actual 
production  rather  than  planned 
production.  Petitioner  maintains  that 
this  method  does  not  fully  account  for 
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steel  waste  and  n  jected  lug  nuts. 
Petitioner  content  s  that  the  only 
accurate  approac  i  to  determine  the 
amount  of  steel  ui  ed  in  the  production 
process  is  to  divic  e  total  steel  used  by 
pieces  packed. 

Aside  from  met  lodology,  petitioner 
also  argues  that  tlie  total  amount  of  steel 
purchased  from  A  jril  through 
September  1990.  s  gnificantly  exceeds 
the  figures  provid  >d  in  the  response. 
Petitioner  content  s  that  the  amount 
reported  in  the  res  ponse  may  reflect 
planned  usage,  wliile  actual  usage  does 
not  reflect  beginn  ng  or  ending 
inventory. 

Respondent  arg  les  that  the 
methodology  used  by  Lu  Dong  to 
calculate  steel  coi  sumption  accurately 
reflects  waste  anc  rejects.  In  addition, 
respondent  argue;  that,  with  respect  to 
petitioner's  contei  tion  regarding  the 
total  amount  of  steel  purchased,  the 
amount  reported  ii  j  the  original  response 
did  not  include  thi  steel  purchased  from 
Lu  Dong's  local  su  ipliers. 

DOC  Position:  /  s  discussed  in  the 
FMV  section  of  th  s  notice,  we  have 
recalculated  Lu  D(  ng's  steel 
consumption  to  re  lect  the  waste 
incurred  during  thi  •  production  process 
for  each  of  the  14 1  elected  part  numbers. 
We  established  at  verification  that  the 
difference  betweei  i  the  number  of  pieces 
produced  and  the  lumber  of  pieces 
packed  for  each  pi  rt  number  represents 
the  amount  remair  ing  in  inventory.  If 
the  Department  w(  re  to  recalculate  steel 
consumption  usinj  the  number  of  pieces 
packed,  rather  tha  i  the  number  of 
pieces  actually  pre  duced.  we  would  not 
take  into  account  I  le  fact  that  the  pieces 
held  in  inventory  i  re  later  sold  from 
inventory. 

Furthermore,  the  total  steel  used  for 
finished  lug  nuts  p  us  the  steel  discarded 
as  a  result  of  rejec  s  is  accounted  for 
when  we  divide  to  al  steel  consumed  by 
total  lug  nuts  prodi  iced  for  each  part 
number.  Therefore  the  number  of  rejects 
that  results  in  proc  uction  if  not  relevant 
when  calculating  s  :eel  consumption  on  a 
per-piece  basis  as  t  is  already 
accounted  for  aboi  e. 

With  respect  to  letitioner's  argument 
regarding  total  stei  1  purchased,  we  have 
calculated  steel  co  isumption  for  a 
selected  number  o  lug  nuts  based  on  the 
total  known  quanti  ty  of  steel  input  used 
for  that  production  run.  (See, 
Memorandum  to  F  le  from  Gary  Betfger 
and  Susan  Strumbi  \  dated  March  19, 
1991  on  file  in  the  ( lentral  Records  Unit, 
room  B-099,  of  the  Vlain  Commerce 
Building,  for  a  com  jfete  discussion  of 
the  criterion  applied  to  select  those 
chrome-plated  lug  lut  models  used  in 
our  LTFV  calculati  )ns.)  Therefore,  the 
total  amount  of  sfe  ;1  purchased  during 


.  the  POI  is  not  relevant  to  our 
calculations. 

Comment  10:  Petitioner  argues  that 
the  Department  should  not  make  an 
adjustment  for  scrap  based  on  only  one 
invoice  provided  by  respondent  at 
verification. 

Respondent  argues  it  is  clear  from 
verification  that  Lu  Dong  sold  its  scrap 
for  reasons  of  economic  efficiency. 

DOC  Position:  At  verification,  we 
requested  a  sample  invoice  to  illustrate 
Lu  Dong's  sale  of  steel  scrap.  The 
Department  considers  this  invoice, 
dated  during  the  POI.  to  be  a 
representative  sample  of  the  sale  of 
scrap  made  by  Lu  Dong  during  the  POI. 
Therefore,  we  have  made  an  adjustment 
for  scrap. 

Comment  11:  Petitioner  argues  that  it 
is  unclear  how  Lu  Dong  determined  the 
amount  of  chemicals  used  in  the 
production  of  chrome-plated  lug  nuts 
because  chemicals  may  not  be  used  in 
the  same  month  that  they  are  purchased, 

DOC  Position:  At  verification,  we 
determined  that  Lu  Dong's  allocation 
methodology  was  an  accurate  measure 
of  the  chemicals  used  for  the  production 
of  chrome-plated  lug  nuts  during  the 
POI. 

Comment  12:  Petitioner  argues  that  in 
the  case  of  two-piece  lug  nuts,  no 
material  factor  information  was 
submitted  for  verification.  Accordingly, 
the  Department  must  use  the  best 
information  available  as  presented  in 
the  petition. 

Respondent  contends  that  Lu  Dong's 
production  processes  for  both  one-piece 
and  two-piece  lug  nuts  are  the  same. 
Furthermore,  the  technical  processes  are 
very  similar  and  the  factors  of 
production  are  the  same  except  for  sheet 
plates  used  in  producing  the  cap  of  the 
two-piece  lug  nut. 

DOC  Position:  During  verification,  it  is 
the  Department's  practice  to  select  only 
a  certain  number  of  items  to  verify.  Due 
to  time  constraints,  the  Department 
often  is  unable  to  complete  the  review  of 
source  documentation  for  all  selected 
items.  Nevertheless,  if  the  Department's 
verification  team  establishes  the 
integrity  of  the  source  documents  for 
those  sales  that  it  does  review,  then  it 
assumes  that  source  documents  for  the 
remaining  sales  are  similarly  reliable.  In 
this  instance,  because  the  Department 
confirmed  the  integrity  of  Lu  Dong's 
reported  material  input  data  pertaining 
to  one-piece  chrome-plated  lug  nuts,  we 
are  also  accepting  the  validity  of  the 
material  input  data  reported  for  two- 
piece  chrome-plated  lug  nuts. 

Comment  13:  Respondent  argues  that 
the  Department  must  verify  value 
information  provided  by  the  surrogate 
country  for  factors  of  production. 


Petitioner  asserts  that  the  law  does 
not  require  verification  of  factors  of 
production  in  a  surrogate  country. 

DOC  Position:  We  agree  with 
petitioner.  It  is  not  the  Department's 
practice  to  verify  information  provided 
by  the  surrogate  country  in 
investigations  involving  NME  countries 
(e.g.,  see,  Final  Results  of  Antidumping 
Administrative  Review:  Tapered  Roller  • 
Bearings  and  Parts  Thereof,  Finished  or 
Unfinished  from  the  Republic  of  - 
Hungary  (56  FR  41819);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China  (56  FR  20589)).  We 
requested  and  received  public 
information  from  the  U.S.  Consulate  in 
Karachi  regarding  a  Pakistani  producer 
of  hub  nuts.  We  consider  the  U.S. 
Consulate  to  be  an  accurate  source  of 
data.  Therefore,  we  have  used  these 
data  to  value  Lu  Dong's  factors  of 
production  that  were  not  found  to  be 
free  of  state  control. 

Comment  14:  Respondent  maintains 
that  the  Department  did  not  include  in 
its  freight  calculation  the  distance  for 
the  supplier  of  sheet  steel.  Respondent 
argues  that  the  calculation  of  freight 
cost  for  steel  should  be  based  on  an 
average  distance  for  supplying  both 
hexagonal-shaped  leaded  steel  and 
sheet  steel. 

Petitioner  agrees  that  actual  distances 
should  be  used.  but.  if  averaged,  the 
average  should  be  weighted  to  refiect 
actual  shipments.  In  addition,  petitioner 
argues  that  the  costs  of  moving 
hazardous  chemicals  are  higher  than 
those  for  moving  steel. 

DOC  Position:  We  have  revised 
freight  costs  to  reflect  the  weighted- 
average  distance  for  all  suppliers  of 
steel.  Based  on  the  information  provided 
by  the  U.S.  Consulate  in  Karachi,  there 
is  no  difference  between  the  freight  rate 
applied  to  chemicals  and  that  applied  to 
steel. 

Comment  15:  Respondent  argues  that 
the  Department  used  an  incorrect 
methodology  to  calculate  the  value  of 
the  sheet  plate  used  in  producing  the 
cap  of  the  two-piece  lug  nut.  Respondent 
contends  that  the  Department  included 
in  its  calculations  the  quantity  and  value 
of  imports  into  Pakistan  of  sheet  steel 
from  countries  not  comparable  to  the 
PRC.  Respondent  argues  that  the 
Department  should  utilize  factor  costs 
from  a  market  economy  country  most 
comparable  to  the  PRC  in  terms  of 
economic  development,  i.e.,  Brazil  and 
South  Korea,  respectively. 

Petitioner  supports  the  Department's 
use  of  aggregate  figures  and  contends 
that  this  methodology  is  reliable, 
consistent  and  accurate.  Petitioner 
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maintains  that  when  publicly  available 
data  are  used,  one  measure  of  its 
reliability  is  the  fact  that  the  average 
price  is  used.  Petitioner  argues  that  an 
aggregate  price  is  the  most 
representative  and  will  reflect  the 
lowest  costs  during  the  appropriate 
period  of  time. 

DOC  Position:  By  using  an  aggregate, 
the  Department  captures  the  average 
price  paid  by  the  surrogate  for  imports, 
rather  than  a  price  that  reflects  the 
import  price  from  an  individual  country. 
This  more  accurately  reflects  the  cost  of 
sheet  steel  into  Pakistan,  the  surrogate 
country  most  comparable  to  the  PRC. 

Suspension  of  Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  on  entries  from  CMEC 
)iangsu  and  all  other  manfaucturers, 
producers,  and  exporters  of  chrome- 
plated  lug  nuts  as  defined  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  data  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit 
equal  to  the  estimated  amount  by  which 
the  foreign  market  value  of  chrome- 
plated  lug  nuts  exceeds  the  United 
States  price  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manulacturer/producer/e^cporter 


CMEC  Jiangsu  and  alt  ottter  manufactur- 
ers, prcxjucers  and  exporters 


W«ght- 

average 
margin 
percent- 
age 


4.24 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  AA^e  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  that  the  ITC  confirms  in 
writing  that  it  will  not  disclose  such 
information,  either  publicly  or  under 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Investigations, 
Import  Administration. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C  1673d(d))  and  19  CFR  353.20(a) 
(4). 


Dated:  September  3. 1991. 
Eric  I.  Garfinkel 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  91-21699  Filed  9-9-91: 8:45  am| 

WLUNO  COOC  3S10-OS-M 

National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrlge  National  Quality 
Award's  Panel  of  Judges 

agency:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app.. 
notice  is  hereby  given  that  the  Panel  of 
Judges  of  the  Malcolm  Baldrige  National 
Quality  Award  will  meet  on 
Wednesday.  October  2, 1991.  from  10 
a.m.  to  5:30  p.m.;  on  Thursday.  October 
3. 1991,  from  8  a.m.  to  5:30  p.m.;  and  on 
Friday,  October  4. 1991,  from  8  a.m.  to  2 
p.m.  The  Panel  of  Judges  is  composed  of 
nine  members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Director  of  the  National  Institute  of 
Standards  and  Technology. 
dates:  The  meeting  will  convene 
October  2, 1991,  at  10  a.m.  and.adjourn 
at  5:30  p.m.  on  October  4, 1991.  The 
meeting  will  be  closed  on  October  2 
from  10  a.m.  to  5:30  p.m.  and  on  October 
3  from  8  a.m.  to  5:30  p.m.  The  meeting 
will  be  open  to  the  public  on  October  4 
from  8  a.m.  to  2  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building, 
Gaithersburg,  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACr 

Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  Maryland  20899, 
telephone  number  (301)  975-2036. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  on  October  2-3, 
1991,  is  to  review  site  visit  reports  and 
to  process  related  reports  on  the  1991 
feedback  and  on  the  small  business  site 
visits,  and  will  involve  review  of 
individual  proposals.  The  discussion  on 
October  2-3, 1991.  beginning  at  10  a.m. 
on  October  2, 1991.  and  ending  at  5:30 
p.m.  on  October  3. 1991.  will  be  closed. 
The  purpose  of  the  meeting  on  October 
4. 1991,  is  to  review  the  July  25-28, 1991, 
minutes;  discuss  the  roles  of  the 
National  Institute  of  Standards  and 
Technology  and  the  Panel  of  Judges; 
begin  planning  for  1992  with  discussions 


on  Examiner  software,  technology 
transfer.  Examiner  selection  process, 
estimate  of  applicants  for  1992.  and  the 
application  guidelines:  new  business; 
review  of  action  items;  and  plan  the 
agenda  for  the  February  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  May  11, 1990,  that  the 
meeting  of  the  Panel  of  Judges  will  be 
closed  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  2.  as  amended  by  section 
5(c)  of  the  Government  in  the  Sunshine 
Act.  Public  Law  94-409.  The  meeting, 
which  involves  examination  of  records 
and  discussion  of  Award  applicant  data, 
may  be  closed  to  the  public  in 
accordance  with  section  552b(c)(4)  of 
title  5.  United  States  Code,  since  the 
meeting  is  likely  to  disclose  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential. 

Dated:  September  4. 1991. 
John  Lyons. 
Director. 

[PR  Doc.  91-21623  Filed  9-9-91;  8:45  am) 
BILUNO  CODE  MIO-IS-M 


Improving  Acceptance  of  U.S. 
Products  in  International  Markets; 
Opportunity  for  Interested  Parties  To 
Attend  and  Observe 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  workshop. 

SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  is  cosponsoring 
a  Wood  Products  Workshop  with  the 
National  Forest  Products  Association, 
the  American  Plywood  Association,  and 
the  American  Lumber  Standards 
Committee.  This  is  the  third  in  a  series 
of  workshops  designed  to  gather 
Information,  insights,  and  comments  to 
determine  conformity  assessment 
related  activities  (testing,  certification, 
accreditation,  quality  assessment,  etc.) 
in  which  the  U.S.  Government  can  assist 
U.S.  industry  in  gaining  product 
acceptance  within  other  markets  such  as 
the  European  Community  (EC). 
Suggestions  for  future  workshops  are 
invited. 

DATES:  The  workshop  will  be  held  on 
November  6, 1991,  at  9:30  a.m.  in  room 
4830.  U.S.  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue. 
NW..  Washington,  DC  20230.  The 
request  to  attend  and  observe  the 
workshop  should  be  received  by 
October  18. 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Stanley  I.  Warthaw,  Director.  OfRce 
of  Standards  Services.  National  Institute 
of  Standards  and  Technology, 
Administration  Building,  room  A-603, 
Gaithersburg.  MDp0899:  Telephone  301- 
97S-4000.  FAX  30-B-963-2871. 

ADDRESS:  The  workshop  will  be  held  in 
room  4830.  the  U.a.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
SUPPt^MENTARV  llf FORMATION: 
Consistent  with  thjE  groAing  importance 
of  international  sti  indardization  and 
conformity  assessi  nent  to  the  United 
States,  NIST  is  co!  ponsoring  a  Wood 
Products  Workshc  p  with  the  National 
Forest  Products  Ai  sociation,  the 
American  Plywooi  Association,  and  the 
American  Lumber  Standards  Committee 
to  solicit  views  an  1  recommendations 
on  how  the  U.S.  G  )vernment  can  assist 
this  sector  of  U.S.  ndustry  in  gaining 
product  acceptanc ;  within  international 
markets  such  as  th  e  EC. 

Tentative  topics  for  discussion  at  the 
workshop  are  listed  below.  Sponsors  of 
individual  workshops  may  identify 
specific  issues  foci  ised  on  their  sectors. 

1.  Which  EC  req  lirements  for 
conformity  assessi  lent  are  applicable  to 
your  sector? 

2.  Do  the  Europe  an  regional  standards 
(i.e.  CEN  standard  i  for  lumber,  plywood, 
particleboard  and  ither  forest  products) 
or  international  sti  ndards  (i.e.  ISO)  that 
apply  to  your  sectc  r  differ  from  U.S. 
standards? 

3.  To  what  exter  t  do  you  feel  that  U.S. 
conformity  assessi  lent  systems  relating 
to  your  sector  are  i  idequatfe  for 
acceptance  of  test  iata  or  other 
attestations  of  con  ormity  by  the  EC 
member  states? 

4.  Would  your  s«  ctor  benefit  from 
developing  mutual  recognition 
agreements  betweiin  U.S.  laboratories  or 
product  certifiers  s  nd  their  EC 
counterparts? 

5.  How  can  the  I  .S.  Government 
better  utilize  priva  e  sector  input  when 
developing  official  positions  with  regard 
to  possible  negotiations  with  the  EC  for 
your  sector  for  regi  dated  products? 

8.  Should  "CE"  r  larks  of  conformity 
be  made  acceptab  b  in  the  U.S. 
marketplace?  Wha  t  are  the  liability 
implications  of  sucp  acceptance? 

7.  Does  your  sec  or  need  a 
recognizable  mark  of  conformity?  Is  a 
U.S.  mark  needed? 

The  workshop  m  ill  be  held  on 
Wednesday,  Nove  nber  6th,  1991  at  9:30 
a.m.  in  room  4830.  the  U.S.  IDepartment 


of  Commerce,  14th 


Constitution  Avem  le,  NW..  Washington, 
DC  20230.  To  guan  ntee  space,  persons 
who  wish  to  atten(  and  observe  the 


Street  and 


workshop  should  submit  a  notice  in 
writing  to  Dr.  Stanley  I.  Warshaw, 
Director,  Office  of  Standards  Services, 
National  Institute  of  Standards  and 
Technology,  Administration  Building, 
Room  A-603,  Gaithersburg,  MD  20899, 
FAX  301-963-2871.  Requests  should 
contain  the  person's  name,  address, 
telephone  and  facsimile  numbers,  and 
affiliations.  Requests  should  be  received 
by  October  18. 1991. 

Dated:  September  4. 1991. 
John  W.  Lyons, 
Director. 
[FR  Doc.  91-21624  Filed  9-9-91;  8:45  am) 

BIIXINQ  COOe  3S10-13-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Consolidation  and  Conversion  of 
Defense  Research  and  Development 
Laboratories  Advisory  Commission; 
Meeting 

AGENCY:  Department  of  Defense  (DoD) 
Advisory  Commission  on  Consolidation 
and  Conversion  of  Defense  Research 
and  Development  Laboratories. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  Federal  Advisory 
Commission  on  Consolidation  and 
Conversion  of  Defense  Research  and 
Development  Laboratories  will  hold  its 
next  two  meetings  on  September  11-12, 
and  September  23, 1991,  in  suite  201  of 
the  AT&T  Federal  Systems-Government 
Networks  Facility  at  1919  South  Eads 
St.,  Arlington,  VA  22022.  These  meetings 
will  be  closed  to  the  public. 

The  purpose  of  these  meetings  is  to 
discuss  technological  factors  involved  in 
developing  recommendations  to  the 
Secretary  of  Defense  on  consolidating, 
converting,  or  realigning  various 
laboratories  of  the  Department  of 
Defense.  The  agenda  for  each  of  these 
two  meetings  will  consist  of  discussions 
of  issues  related  to  future  military 
research  and  technology  development. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Director  of 
Defense  Research  and  Engineering  has 
determined,  in  writing,  that  the  public 
interest  requires  that  these  meetings  be 
closed  to  the  public  because  this  session 
will  be  concerned  with  matters  listed  in 


section  552(c)(1)  of  title  5,  United  States 
Code. 

This  Notice  of  the  September  11-12, 
and  September  23, 1991  meetings  of  the 
Commission  is  being  published  late  due 
to  the  need  to  accelerate  the  schedule  to 
meet  the  reporting  dates  mandated  in 
section  246  of  the  National  Defense 
Authorization  Act  for  1991.  Operational 
necessity  constitutes  an  exceptional 
circumstance  not  allowing  notice  to  be 
published  in  the  Federal  Register  at 
least  15  days  before  the  dates  of  these 
meetings. 

For  further  information  concerning 
this  meeting,  contact:  Dr.  Michael  Heeb; 
Executive  Secretary  to  the  DoD 
Advisory  Commission  on  Consolidation 
and  Conversion  of  Defense  Research 
and  Development  Laboratories;  Office  of 
the  Director  of  Defense  Research  and 
Engineering;  Washington,  DC  20301- 
3030;  Phone:  (703)  614-0205. 

Dated:  September  4, 1991. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-21555  Filed  9-9-91;  8:45  am) 
BILUNG  COOE  MIO-OI-M 


strategic  Defense  Initiative  Advisory 
Committee  (SDIAC) 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  SDIAC  will  meet  in 
closed  session  in  Washington,  DC,  on 
September  18-19, 1991. 

The  mission  of  the  SDIAC  is  to  advise 
the  Secretary  of  Defense  and  the 
Director,  Strategic  Defense  Initiative 
Organization  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
the  meetings  on  September  18-19, 1991, 
the  committee  will  discuss  the  status  of 
the  architecture  Integration  Study,  DSB/ 
DPB  Findings,  Limited  Operational 
Capability  Plans,  Third  World  Threat 
Publication,  and  W71  Retirement. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463.  as  amended  (5 
U.S.C.  app  II,  (1982)),  it  has  been 
determined  that  this  SDIAC  meeting 
concerns  matters  listed  in  5  U.S.C.  552 
(c)(1)  (1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  September  5, 1991. 
Linda.  M.  Bynum. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  91-21633  Filed  9-9-«l;  8:45  am] 
atLUNQ  COOE  MtO-01-M 
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Department  of  Defense  Wage 
Committee:  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday. 
October  1. 1991;  Tuesday.  October  8. 
1991;  Tuesday.  October  15. 1991; 
Tuesday,  October  22. 1991;  and  Tuesday. 
October  29. 1991.  at  10  a.m.  in  room 
1E801.  The  Pentagon.  Washington.  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  93-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)  (2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)  (4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy /Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c)  (2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  coi^fidence  (5  U.S.C.  552b(c)  (4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 
Wage  Committee,  room  3D265.  The 
Pentagon.  Washington,  DC  20301. 


Dated:  September  4, 1991. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
|FR  Doc.  91-21556  Filed  9-9-91: 8:45  am] 

■ILUNO  CODE  MIO-OI-M 

Defense  Advisory  Committee  on 
Women  in  tt>e  Services;  Meeting 

agency:  Defense  Advisory  Committee 

on  Women  in  the  Services 

(DACOWITS). 

ACTION:  Notice  of  conference. 

summary:  Pursuant  to  Public  Law  92- 

463,  notice  is  hereby  given  of  a 

forthcoming  conference  of  the  Defense 

Advisory  Committee  on  Women  in  the 

Services  (DACOWITS).  The  purpose  of 

DACOWITS  is  to  advise  the  Secretary 

of  Defense  on  matters  relating  to  women 

in  the  Services.  The  Committee  meets 

semiannually. 

DATES:  October  20-23, 1991  (summarized 

agenda  follows). 

addresses:  Doral  Ocean  Beach  Resort. 

4833  Collins  Avenue,  Miami  Beach, 

Florida,  unless  otherwise  noted  in 

agenda. 

agenda:  Sessions  will  be  conducted 

daily  and  will  be  open  to  the  public  The 

agenda  will  include  the  following: 

Sunday,  October  20. 1991.  8a.m.-7:30 
p.m. 

Conference  Registration  (Former 
Members  and  Conference  Participants); 
Briefings:  Progress  and  Implementation 
of  Force  Restructuring  Plans,  Progress  of 
Improvements  to  Women's  Uniforms, 
Status  of  AR  eoO-XX.  Pregnancy  and 
Lost  Time  Study;  Get  Acquainted 
Breakfast  (Current  DACOWITS 
Members  Only);  Get  Acquainted 
Luncheon  (DACOWITS,  Military 
Representatives,  Legal  Advisors,  and 
Liaison  OfHcers  Only);  Subcommittee 
Sessions;  and  Social  *  *  *. 

Monday,  October  21. 1991.  6  a.m-10 p.m. 

Official  Opening  Ceremony; 
Presentations  from  the  Public; 
Subcommittee  Sessions;  OSD  Luncheon 
(By  Invitation  Only):  Subcommittee 
Sessions;  OSD  Reception  and  Dinner 
(By  Invitation  Only). 

Tuesday.  October  22. 1991.  7:15a.m.-8 
p.m. 

Field  trip  to  U.S.  Coast  Guard  Base, 
Miami  Beach  (By  Invitation  Only),  and 
Executive  Committee  Session. 

Wednesday.  October  23. 1991.  7:30  a.m.- 
12:45  p.m. 

No-host  Breakfast  (Current 
DACOWITS  Members  Only);  Individual 


Review  of  Resolutions;  General  Business 
Session;  Luncheon  I  lonoring  1992 
DACOWITS  Chair. 

FOR  further  information  CONTACT 

Captain  Branda  M.  Weidner,  Assistant 
Director.  DACOWITS  and  Military 
Women  Matters,  OASD  (Force 
Management  and  Personnel),  The 
Pentagon,  room  3D769,  Washington,  DC 
20301-4000;  telephone  (703)  697-2122. 

SUPPLEMENTARY  INFORMATION:  The 

following  rules  and  regulations  will 
govern  the  participation  by  member  of 
the  public  at  the  conference. 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  official  OSD 
luncheon,  field  trip,  or  OSD  reception 
and  dinner. 

(2)  All  business  sessions  will  be  open 
to  the  public. 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or.submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  September  27. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend  on 
the  number  of  requests  received  from     . 
members  of  the  public. 

(6)  Oral  presentations  by  members  of 
the  public  will  be  permitted  only  on 
Monday,  October  21,  before  the  full 
Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  1  copy  of  the 
presentation  by  October  4,  and  make 
available  200  copies  of  any  material  that 
is  intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  written 
statement  for  inclusion  in  the  minutes  of 
the  conference  must  submit  to  the 
DACOWITS  staff  one  copy  either  before 
or  by  the  close  of  the  conference. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  member  for 
transmittal  to  the  DACOWITS  Chair  or 
Director,  DACOWITS  and  Military 
Women  Matters,  to  consider. 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  reply  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  public  will  be 
permitted  to  orally  question  the 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  the  official 
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participants  have 
or  made  commen  s 

(12)  Questions 
be  accepted  duriilg 
Sessions,  the  Exe  :utive 
Session,  or  the  Gi : 
Session.  Sessions 
daily  and  will  be 


asked  questions  and/ 


rom  the  public  will  not 
the  Subcommittee 
Committee 
neral  Business 
will  be  conducted 
spen  to  the  public. 


4.1991. 


Dated:  Septembei 
Linda  Bynum, 

Alternate  OSD  Fed^vJ  Reg, 
Officer,  Department 
|FR  Doc.  91-21557 

BtUJMG  COOE  M1(H>1-|i 


ister  Liaison 
of  Defense. 

9-9-91;  8:45  am] 


Fled 


Department  of  tt  e  Army 

Privacy  Act  of  19(74;  New  System  of 
Records  Notice 


agency: 

action:  Addition 
records. 


Departm  ;nt  of  the  Anny.  DOD. 
of  one  new  system  of 


1954 


summary:  The 

proposes  to  add 
records  to  its 
record  systems 
Privacy  Act  of 
U.S.C.  552a).  The 
new  system  is  set 
DATES:  The  new 
effective  October 
comments  are 
result  in  a  contrar^ 
ADDRESSES:  Send 
Alma  A.  Lopez. 
Systems  Command 
Fort  Huachuca. 


D^artment  of  the  Army 
new  system  of 
existing  inventory  of 
nqtices  subject  to  the 
,  as  amended.  (5 
;ystem  notice  for  the 
forth  below. 

s  fTstems  will  be 
10. 1991.  unless 
received  which  would 
determination. 


US 


comments  to  Mrs. 
1.  Army  Information 
ATTN:  ASOP-MP. 
85613-5000. 


A|: 

SUPPl^MEHTARY  lllFORMATtON:  The 

Department  of  tha  Army  systems  of 
records  notices  supject  to  the  Privacy 
Act  of  1974.  as  am  ended.  (5  U.S.C.  522a). 
have  been  publish  ed  in  the  Federal 
Register  as  follow  >. 


50  FR  22090,  May  29 
changes  follow) 

51  FR  23576.  Jun.  30. 
51  FR  30900,  Aug.  29 
51  FR  40479,  Nov.  7, 

51  FR  44361,  Dec.  9, 

52  FR  11847.  Apr  13, 
52  VR  18798.  May  19 
52  FR  i5905.  |ul.  9, 
52  FR  32329,  Aug.  27 

52  FR  43932.  Nov.  17 

53  FR  12971,  Apr.  20, 
53  FR  16575,  May  10 
53  FR  21509.  Jun.  8. 
53  FR  28247,  Jul.  27, 
53  FR  28249,  Jul.  27, 
53  FR  28430,  Jul.  28, 
53  FR  34576,  Sep.  7.  1988 
53  FR  49586.  Dec.  8,    988 

53  FR  51580,  Dec.  22. 1988 

54  FR  10034,  Mar.  9.    989 
54  FR  11790,  Mar.  22,  1989 
54  FR  14835.  Apr.  13, 1989 
54FR46^.  Nov.  8.1989 


1985  (DoD  Compilation. 

1986 
1986 
1986 
986 
1987 
1987 
1^7 
1987 
1987 
1988 
1988 

ibaa 

:988 
988 


54  FR  50263,  Dec.  5, 1989 

55  FR  13935,  Apr.  13, 1990 

55  FR  21897,  May  30, 1990  (Army  Address 

Directory) 
55  FR  41743,  Oct.  15, 1990 
55  FR  46707,  Nov.  6, 1990 
55  FR  46708.  Nov.  6, 1990 
55  FR  48671,  Nov.  21, 1990  (Army  System  ID 

Changes)  ' 

55  FR  4867&  Nov.  21, 1990 

56  FR  7018.  Feb.  21. 1991 
56  FR  15593,  Apr.  17. 1991 
56  FR  21134.  May  7, 1991 
56  FR  27949,  Jun.  18. 1991 

The  new  systems  reports,  as  required 
by  5  U.S.C.  522a(r)  of  the  Privacy  Act. 
was  submitted  on  August  26. 1991,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMBJ 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  dated 
December  12, 1985  (50  FR  52738, 
December  24, 1985). 

Dated:  September  4, 1991. 
LM.  BynuRi, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0600USAREUR 

SYSTEM  NAME: 

USAREUR  Community  Automation 
System  (UCAS). 

SYSTEM  LOCATKM: 

Each  USAREUR  community,  United 
States  Army.  Europe  and  Seventh  Army 
(USAREUR),  APO  New  York  09403- 
0007. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  Army.  Europe  and  Seventh  Army 
military  and  civilian  members  and  their 
dependents. 

CATEQOfftES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number. 
command  and  unit  of  assignment, 
military  occupational  skill,  sex,  date  of 
birth,  date  eligible  to  return  from 
overseas,  basic  active  service  date,  pay 
entry  basic  date,  expiration  term  of 
ser\ice.  date  of  rank,  rank/grade, 
promotion  status,  citizenship,  marital 
status,  spouse's  Social  Security  Number 
(for  military  spouse),  insurance  and 
beneficiary  data  for  Department  of 
Defense  For  93  (Record  of  Emergency 
Data)  and  Veteran's  Administration 
Form  29-8286  (Serviceman's  Group  Life 
Insurance  Election)  completion  in  an 
automated  format  (DD  Form  93-E  and 
SGLV  Form  8286-E),  address,  work  and 
home  telephone  numt>er8.  type  of  tour, 
dependent  status  and  relationships. 


marriage  data,  type  and  date  of  cost  of 
living  allowance,  port  call  date, 
departure  date  and  order  number, 
exceptional  family  member  status, 
household  goods/hold  baggage.  vehir|p- 
shipment  dates/  destinations/weights. 

AUTHORrnr  FOR  MAINTENANCE  OF  THE    ' 
SYSTEM: 

5  U.S.C.  301  and  Executive  Order  9397. 

PURPOSE(S): 

The  primary  purpose  of  UCAS  is  to 
provide  a  central  database  containing 
all  information  required  to  in-process  or 
out-process  individuals  .within  a 
USAREUR  community.  This  data  base  is 
shared  among  five  community  work 
centers  that  need  information  on 
arriving  and  departing  personnel.  These 
work  centers,  the  Central  Processing 
Facility.  Personnel  Services  Company, 
Finance  Office.  Housing  Office  and  the 
Transportation  Office,  have  access  to 
certain  portions  of  the  UCAS  data  base. 
Data  base  information  updates  made  by 
each  work  center  are  shared  by  all  work 
centers  that  need  the  information.  The 
centralized  data  base  reduces  in- 
processing  and  out-processing  time 
since  individuals  no  longer  need  to 
furnish  the  same  information  at  each 
work  centers. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Array's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STOMNG, 
RETRIEVING,  ACCESSING,  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes  and  discs; 
computer  printouts. 

RETRtEVABILrrY: 

By  Social  Security  Number,  name,  or 
other  individual  or  group  identifier. 

SAFEGUARDS: 

Physical  security  devices,  computer 
hardware  and  software  security 
features,  and  personnel  clearances  for 
individuals  working  with  the  system. 
Automated  media  and  equipment  are 
protected  by  controlled  access  to 
computer  rooms. 

RETENTION  AND  DISPOSAL: 

Information  is  destroyed  30  days  after 
individual's  tour  of  duty  with  that 
community  ends. 
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SVSTSM  MANAOCf^S)  AND  AOONESS: 

Comraander-in-Chref,  United  States 
Army,  Europe  and  Seventh  Army, 
ATTN:  AEAiM-AR-AR,  APO  New  York 
09403-0007. 

NOTIFICATIOM  PflOCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
-Commander-in-Chief,  United  States 
Army,  Europe  and  Seventh  Army, 
ATTN:  AEAIN4-AR-AR,  APO  New  York 
0940a-0007. 

Indivkhiats  should  provide  sufficient 
details  to  permit  locating  pertinent 
records,  such  as  full  name.  Social 
Security  Number,  and  current  address. 
Request  must  be  signed  by  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
themselves  contained  in  this  record 
about  system  should  address  written 
inquiries  to  the  Commander-in-Chief, 
United  States  Army,  Europe  and 
Seventh  Army,  ATTN:  AEAIM-AR-AR, 
APO  New  York  09403-0007. 

Individual  should  provide  sufficient 
details  to  permit  locating  ];>ertinent 
records,  such  as  full  name.  Social 
Security  Number,  and  current  address. 
Request  must  be  signed  by  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtamed  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records, 
reports  and  other  official  documents; 
Army  Standard  Automated  Management 
Information  Systems. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM: 

None. 
(FR  Doc.  91-21558  Filed  »-9-91:  8:45  am) 

BILLING  CODE  3810-01 


Defense  Contract  Audit  Agency 
Privacy  Act  of  1974;  Amendment 

agency:  Defense  Contract  Audit 

Agency,  DOD. 

action:  Amend  DCAA  Address 

Directory. 

SUMMARY:  The  Defense  Contract  Aadit 
Agency  (DCAA)  is  amending  the  DCAA 
Address  Directory  for  addresses 
identified  in  the  appendix  of  its  record 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  \JS.C.  552a).  The 


Directory,  as  amended,  is  published 
below. 

EFFECTIVE  DATE  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Dave  Henshall.  ATTN:  CMR. 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria.  VA 
22304-6178.  Telephone  (703)  274-4400. 

SUPPLEMENTARY  INFOBMATION:  The 

Defense  Contract  Audit  Agency  record 
systems  notices,  as  prescribed  by  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  have 
been  published  in  the  Federal  Register 
as  follows: 

50  FR  Z2884,  May  2a  1985  (OoD  Compilation 

changes  follow) 
50  FR  50339.  Dec.  10, 1985 

50  FR  52993.  Dec.  27. 1985 

51  FR  18017.  May  16. 1986 
54  FR  3736a  Sept.  &  1980 
54  FR  43316,  Oct.  24, 1989 

54  FR  46756.  Nov.  7,  1989 

55  FR  6818,  Feb.  27. 1990 

55  FR  21917,  May  30, 1990  (DCAA  Address 

Directory) 
55  FR  36847,  Sept.  7, 1990 

55  FR  40004,  Oct.  1, 1990 

56  FR  23880.  May  24, 1991 

Dated:  September  5, 1991. 

L.  M.  Bynum. 

A  Iternate  OSD  Federal  Register  Liahon 
Officer,  Department  of  Defense. 

Defense  Contract  Audit  Agency  Oflicea 
(Alphabetically  by  State  and  City) 

California 

DCAA  Western  Regional  Ofrice,  Attention: 

RCI-4, 16700  Valley  View  Avenue,  Suite 

300,  La  Mirada,  CA  90638-5830. 

Georgia 

DCAA  Eastern  Regional  Ofrice.  Attention: 
RCI-1,  2400  Lake  Park  Drive,  Suite  30a 
Smyrna,  GA  30080-7644. 

Massachusetts 

DCAA  Northeastern  Regional  Office, 
Attention:  RCI-2,  83  Hartwell  Avenue, 
Lexington.  MA  02173-3163. 

Pennsylvania 

DCAA  Mid-Atlantic  Regional  Office, 
Attention:  RCI-8.  600  Arch  Street .  Room 
4400,  Philadelphia,  PA  19106-1504. 

Texas 

DCAA  Central  Regional  Office.  Attention: 

RCI-3. 106  Decker  Court,  Suite  300,  Irving, 

TX  75062-2795. 

Virginia 

DCAA  Headquarters,  Attention:  CMR, 
Cameron  Station,  Alexandria.  VA  22304- 
6178. 

[FR  Doc.  91-21635  Filed  9-9-91:  8:45  am] 

BILUNQ  CODE  M1»«1-M 


Defense  InvestigaHve  Service 


Privacy  Act  of  1974;  Aiwendwents  to 
Systems  of  Records  Notices 

AGENCY:  Defense  Investigative  Service, 
DOD. 

action:  Amendments  to  systems  of 

records. 

summary:  The  Defense  Investigative 
Service  proposes  to  amend  two  record 
system  notices  for  systems  of  records 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  proposed  actions  will  be 
effective  October  10, 1991,  unless 
comments  are  received  that  would  result 
in  a  contrary  determination. 
AOOIttSSES:  Send  comments  to  Mr.  Dale 
Hartig.  Chief  Office  of  Information  and 
Public  AfTairs,  Defense  Investigative 
Service,  19()0  Half  Street,  SW.,  Room 
6115,  Washington,  DC  20324-1700. 
Telephone  (202)  475-1062. 
SUPPLEMENTARY  INFORMATION:  The 
complete  Defense  Investigative  Service 
systems  of  records  notices  inventory 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  has  been 
published  in  the  Federal  Register  at 

50  FR  22943.  May  29. 1985  (DoD  Compilation, 
changes  follow) 

55  FR  22390.  Jun.  1. 1990 

56  FR  12716,  Mar.  27, 1991 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  which 
requires  the  submission  of  altered 
systems  reports.  The  specific  changes  to 
the  notices  being  amended  are  set  forth 
below  followed  by  the  system  notices, 
as  amended,  published  in  their  entirety. 

Dated:  September  5, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison  . 
Officer.  Department  of  Defense. 

SYSTEM  name: 

Inspector  General  Complaints  (50  FR 
22945,  May  29, 1985). 

changes: 


cateoofttes  of  inoividuals  covered  by  tkk 
system: 

Delete  entry  and  replace  with  "Past 
and  present  employees  of  DIS  and 
individuals  who  have  made  a  complaint 
or  are  the  subject  of  a  complaint;  or 
whose  request  for  action,  assistance  or 
information  has  been  referred  to  the 
Inspector  General." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  the  entry  and  replace  with 
"Documents  relating  to  the  organization. 
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planning  and  execution  of  internal/ 
external  investigations,  records  created 
as  a  result  of  invesjigations  conducted 
by  the  Office  of  tha  Inspector  General 


including  reports  o 

records  of  action  t 

papers.  Files  may  i 

which  have  been  p 

complainants  or  b 

records  include  invbsfigafions  of  both 

organizational  elen)ents  and 

individuals.' 


investigations. 

en  and  supporting 
elude  documents 

vided  by  individual 
others.  These 


purposes: 

Delete  entry  and  replace  with 


"Information  in  the 


system  is  collected 


to  resolve  a  compla  nt,  redress  a 
problem  or  provide  assistance,  correct 
records,  take  or  reommend  disciplinary 
action,  reevaluate  €t  rescind  previous 
actions  or  decisions,  conduct  or 
recommend  formal  nvestigations  or 
inquiries,  provide  ai  isistance  or 
guidelines  in  followjng  prescribed 
procedures  for  specific  problems,  and 
provide  advice  on  h  ow  to  obtain 
exception  to  policy. 


storaqe: 

Add  "and  compu^rized  log."  to  the 
end  of  the  entry. 


RrniiEVABtUTY: 

Delete  entry  and , 
records  are  filed  by 
case/accession  nuniber 
records  are  filed  by 
number." 


I  eplace  with  "Paper 
subject  matter  and 

Electronic 
case/accession 


RETENTION  ANO  DtSPO!  AU 

Delete  entry  and  i  eplace  with 
"Records  are  temporary  and  are 
destroyed  two  years  after  final  action. 
Paper  records  are  d(  stroyed  by 
shredding  or  bumin;  |.  Electronic  records 
are  erased  or  overw  itten." 


NOnnCATION  PROCEIM^RES: 

Delete  the  entry 
"Individuals  seekinj 
whether  informs  tier 
is  contained  in  this 
should  address  written 
Defense  Investigati\  e 
Act  Office.  P.O.  Boxll211 
21203-1211." 


RECORDS  ACCESS  PRO<  EOURES: 

Delete  the  entry  a  id  replace  with 
"Individuals  seeking  access  to 
information  about  tl  emselves  contained 
in  this  system  of  rec  )rds  should  address 
written  inquiries  to  me  Defense 
Initiative  Service.  Pr  vacy  Act  Office. 


apd  replace  with 
to  determine 
about  themselves 
!  ysfem  of  records 
requests  to  the 
Service.  Privacy 
Baltimore,  MD 


P.O.  Box  1211.  Baltimore.  MD  21203- 
1211. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  hcense  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  office." 

CONTESTINO  RECORD  PROCEDURES: 

Delete  the  entry  and  replace  with 
'The  agency's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
DIS  Regulation  28-4.  Access  to  and 
Maintenance  of  DIS  Personal  Records; 
32  CFR  part  298a;  or  may  be  obtained 
from  the  Defense  Investigative  Service. 
Office  of  Information  and  Public  Affairs. 
1900  Half  Street.  SW..  Washington,  DC 
20324-1700." 


V2-01 

SVSTEM  NAME: 

Inspector  General  Complaints. 

SYSTEM  LOCATION: 

Defense  Investigative  Service, 
Inspector  General.  1900  Half  Street, 
SW..  Washington,  DC  20324-1700. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Past  and  present  employees  of  DIS 
and  individuals  who  have  made  a 
complaint,  or  are  the  subject  of  a 
complaint;  or  whose  request  for  action, 
assistance  or  information  has  been 
referred  to  the  Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the 
organization,  planning  and  execution  of 
internal/external  investigations,  records 
created  as  a  result  of  investigations 
conducted  by  the  Office  of  the  Inspector 
General  including  reports  of 
investigations,  records  of  action  taken 
and  supporting  papers.  Files  may 
include  documents  which  have  been 
provided  by  individual  complainants  or 
by  others.  These  records  include 
investigations  of  both  organizational 
elements  and  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations.  DoD  Directive  5105.42. 
Defense  Investigative  Service;  DoD 
Directive  5200.26,  Defense  Investigative 
Program. 

PURPOSES: 

Information  in  the  system  is  collected 
to  resolve  a  complaint,  redress  a 


problem  or  provide  assistance,  correct 
records,  take  or  recommend  disciplinary 
action,  reevaluate  or  rescind  previous 
actions  or  decisions,  conduct  or 
recommend  formal  investigations  or 
inquiries,  provide  assistance  or 
guidelines  in  following  prescribed 
procedures  for  specific  problems, 
provide  advice  on  how  to  obtain 
exception  to  policy,  and  to  inform  the 
Director  of  DIS  on  activities  of  the 
Office  of  the  Inspector  General. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  Defense  Investigative 
Service's  compilation  of  system  of 
record  notices  apply  to  this  record 
system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
computerized  log. 

retrievability: 

Paper  records  are  filed  by  subject 
matter  and  case/accession  number. 
Electronic  records  are  filed  by  case/ 
accession  numbers. 

safeguards: 

Files  are  contained  in  security 
containers  accessible  only  to  the 
Inspector  General  staff.  Information 
from  this  record  system  is  made 
available  only  to  authorized  personnel. 

RETENTION  ANO  DISPOSAL: 

Records  are  temporary  and  are 
destroyed  two  years  after  final  action. 
Paper  records  are  destroyed  by 
shredding  or  burning.  Electronic  records 
are  erased  or  overwritten. 

SYSTEM  MANAGER(S)  AND  ADDRESS(ES): 

Defense  Investigative  Service. 
Inspector  General.  1900  Half  Street. 
SW.,  Washington.  DC  20324-1700. 

NOTincATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service.  Privacy 
Act  Office.  P.O.  Box  1211.  Baltimore.  MD 
21203-1211. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service.  Privacy  Act 
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Office,  P.O.  Box  1211.  Baltimore,  KdD 
21203-1211. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  vahd 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  office. 

CONTESTINQ  RECORD  PROCEDURES: 

The  agency's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
DIS  Regulation  28-4,  Access  to  and 
Maintenance  of  DIS  Personal  Records; 
32  CFR  part  29Ba:  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
Office  of  Information  and  Public  Affairs, 
1900  Half  Street,  SW..  Washington.  DC 
20324-170a 

RECORD  SOURCE  CATEGORIES: 

Personal  interviews;  DIS  personnel 
office;  consolidated  civilian  personnel 
offices;  DIS  comptroller;  military 
personnel  offices,  finance  offices,  and 
medical  record  repositories;  DIS 
investigative  files. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
V»-01 

SYSTEM  name: 

EEO  Complaints  (50  FR  22945,  May  29, 
1985).  ' 

CHANGES: 
SYSTEM  name: 

Add  "and  Affirmative  Employment 
Program  Plans."  to  the  end  of  the  entry. 

SYSTEM  location: 

In  the  second  line,  change  "Chief'  to 
"Director."  In  the  third  line,  after 
"Opportunity"  add  "PoUcy." 

Delete  the  second  paragraph  and 
replace  with  "Decentralized  segments 
may  be  contacted  through  agency 
personnel  offices  located  at  Defense 
Investigative  Service,  Headquarters 
Personnel  Office,  1900  Half  Street,  SW., 
Washington,  DC  20324-170a 

Defense  Investigative  Service, 
Personnel  Investigations  Center 
Personnel  Office,  P.O.  Box  12211, 
Baltimore,  MD  21203-1211. 

Defense  Investigative  Service, 
Defense  Industrial  Security  Clearance 
Office,  Personnel  Office,  P.O.  Box  2499, 
Columbus.  OH  43216-2499. 

Defense  Investigative  Service,  New 
England  Region  Personnel  Office,  495 
Summer  Street,  Boston,  MA  02210-2192. 

Defense  Investigative  Service,  Mid- 
Atlantic  Region  Personnel  Office,  1040 


iGngs  Highway  Nor&,  Cherry  Hill,  NJ 
08034-1908. 

Defense  Investigative  Service,  Capital 
Region  Personnel  Office.  2461 
Eisenhower  Avenue,  Room  752, 
Alexandria.  VA  22331-1000. 

Defense  Investigative  Service.  Mid- 
Western  Region  Personnel  Office,  610 
South  Canal  Street,  Room  908,  Chicago, 
IL  60807-4577. 

Defense  InvestigaTive  Service, 
Southeastern  Region  Personnel  Office, 
2300  Lake  Park  Drive,  Suite  250,  Smyrna, 
GA  30080-7606. 

Defense  Investigative  Service, 
Southwestern  Region  Personnel  Office, 
106  Decker  Court,  Suite  200,  Irving,  TX 
75062-2795. 

Defense  Investigative  Service, 
Northwestern  Region  Personnel  Office. 
Building  35,  Room  114.  The  Presidio.  San 
Francisco.  CA  94129-7700. 

Defense  Investigative  Service,  Pacific 
Region  Personnel  Office,  3605  Long 
Beach  Boulevard,  Suite  405,  Long  Beach. 
CA  90807-4013." 

CATEOORIBS  of  ReCORDS'M  the  SYSTEM: 

In  line  five  insert  "Special  Emphasis 
Program  Council  (SEPC)  planning 
activities.".  Revise  Une  six  to  end  of 
paragraph  to  read  "•  *  *  Opportunity 
Commission  mandates  and  decisions, 
court  decisions,  legislative  mandates." 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Delete  entry  and  replace  with  "29  CFR 
part  1613;  Federal  Personnel  Manual 
713;  DoD  1440.1-R,  Department  of 
Defense  Civilian  Equal  Employment 
Opportunity  Program;  DIS  Regulation 
08-10,  Defense  Investigative  Service 
Civilian  Equal  Employment  Opportunity 
Program;  Equal  Employment 
Opportunity  Commission  Dir  MD-107." 

PURPOSES: 

Delete  entry  and  replace  with  'To 
adjudicate  discrimination  complaints 
based  on  the  record,  which  often  include 
the  development  of  settlement 
agreements;  prepare  Affirmative 
Employment  Program  plans  for  the 
agency;  identify  and  analyxe  problem 
barriers  relative  to  equal  opportunity  in 
the  workplace;  perform  work  force 
analyses  in  relation  to  equal  opportunity 
on  all  employment  practices  such  as 
hiring,  recruitment  promotion,  training, 
awards,  separations,  and  disciplinary 
actions  to  include  adverse  actions; 
analyze,  develop  and  evaluate  the 
results  of  affirmative  employment  action 
items;  establish  agency  equal 
opportunity  policy." 


RETRIBVABILfTV: 

In  the  first  and  second  line  <lelete  'by 
alphabetical  last"  and  sabstitute 
"alphabetically  by  last". 

SAFEOUAAOS: 

In  the  second  line,  delete 
"(combination  lock)".  In  line  two,  insert 
a  period  (.)  after  "cabinets." 

Delete  lines  three  and  four  and 
replace  with  "Access  is  restricted  to 
authorized  personnel." 

RETENTION  AND  DISPOSAL: 

Delete  the  entry  and  replace  with 
"Records  are  considered  to  be 
temporary.  A  select  few,  based  on 
historical  significance,  nuiy  be 
determined  to  be  permanent.  Official 
discrimination  complaint  case  files  are 
destroyed  four  years  after  resolution  of 
a  complaint.  Affirmative  employment 
plans  and  reports  of  on-site  reviews  are 
destroyed  five  years  from  the  date  of  the 
adoption  of  the  plan." 

SYSTEM  MANAGER: 

In  first  line,  delete  "Chief."  and 
substitute  "Director  of  Equal 
Employment  Opportunity,";  in  line  three 
after  "Opportunity"  and  'Tolicy." 

NOTIFICATION  PROCEDUnet: 

Delete  the  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service,  Privacy 
Act  Office,  P.O.  Box  1211,  Baltimore.  MD 
21203-1211." 

RECORDS  ACCESS  PROCEOORES: 

Delete  the  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service,  Privacy  Act 
Office,  P.O.  Box  1211,  Baltimore,  MD 
21203-1211. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  Hcense  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office. 

Access  to  counseling  records  by 
individuals  concerned  may  be  obtained 
at  the  facility  where  counseling  took 
place." 

CONTESmW  RECORD  phocedwrcs: 

Delete  the  entry  and  replace  with 
"The  agency's  roles  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
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IMI 


DIS  Regulation 
Maintenance  of  D 
32  CFR  part  298a; 
from  the  Defense 
Office  of  Informat 
1900  Half  Street, 
20324-1700." 


Access  to  and 
S  Personal  Records; 
3r  may  be  obtained 

!  nvestigative  Service, 
on  and  Public  Affairs. 

£JW.,  Washington,  DC 


RECORD  SOURCE  CAT  EOORIES: 

Delete  "Civilian!" 
*        *        * 

V3-01 


SYSTEM  NAME: 

EEO  Complaint 
Employment  Progifc 


J  at 


ig' 


SYSTEM  LOCATION: 

Primary  system 
Service,  Director, 
Action  and  Equal 
1900  Half  Street, 
20324-1700. 

Decentralized 
contacted  through 
offices  located  at 
Investigative  Serv 
Personnel  Office 
Washington,  DC 

Defense  Investi 
Personnel  Investi 
Personnel  Offix:e 
Baltimore,  MD 

Defense  Inves 
Defense  Industrial 
Office,  Personnel 
Columbus,  OH 

Defense  Investi 
England  Region 
Summer  Street, 

Defense  Investi 
Atlantic  Region 
Kings  Highway 
08034-1908 

Defense 
Region  Personnel 
Eisenhower  Aveniie 
Alexandria,  VA 

Defense  Investi; 
Western  Region 
South  Canal  Street 
IL  60607-4577. 

Defense  Investi^ 
Southeastern  Regi 
2300  Lake  Park 
GA  30080-7606. 

Defense  Investi 
Southwestern  Reg 
106  Decker  Court 
75062-2795. 

Defense  Investig  i 
Northwestern  Reg 
Building  35,  Room 
Francisco,  CA 

Defense  Investi 
Region  Personnel 
Beaeh  Boulevard. 
CA  90807^1013. 


(n 
Drii' 


and  Affirmative 
m  Plans. 


Defense  Investigative 
I  )ffice  of  Affirmative 
Opportunity  Policy, 
SW-  Washington,  DC 

se  gments  may  be 
agency  personnel 

Defense 
ice.  Headquarters 
1 900  Half  Street.  SW.. 
21324-1700. 
tive  Service. 
lions  Center 
.0.  Box  12211. 
21203-1211. 
tig  ative  Service, 
Security  Clearance 
( (ffice,  PO  Box  2499, 
43216-2499. 

g  ative  Service,  New 
Pe  rsonnel  Office,  495 
Boston.  MA  02210-2192. 

tive  Service,  Mid- 
Petsonnel  Office,  1040 
Noi-th.  Cherry  Hill,  NJ 

Investig  ative  Service.  Captial 
Qffice.  2461 
Room  752. 
-1000. 
gbtive  Service.  Mid- 
Pi^-sonnel  Office.  610 
Room  908,  Chicago, 


22  531- 


tive  Service, 
Personnel  Office, 
.'e.  Suite  250.  Smyrna. 


gbtive  Service. 
3n  Personnel  Office. 
1  luite  200,  Irving,  TX 

tive  Service, 
ibn  Personnel  Office. 
114,  The  Presidio.  San 
941i  9-7700. 

gjtive  Service.  Pacific 

( (ffice.  3605  Long 

$  uite  405,  Long  Beach. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DIS  employees  and  applicants  for 
employment  who  have  been  counselled 
by  an  EEO  counselor,  and  DIS 
employees  and  applicants  for 
employment  who  have  filed  a  complaint 
of  discrimination. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Administrative  records  and 
investigative  files  regarding  complaints 
of  discrimination,  affirmative  action 
plans  and  statistical  analyses  of  the 
work  force.  Special  Emphasis  Program 
Council  (SEPC)  planning  activities. 
Equal  Employment  Opportunity 
Commission  mandates  and  decisions, 
court  decisions,  legislative  mandates. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

29  CFR  part  1613;  Federal  Personnel 
Manual  713;  DoD  1440.1-R,  Department 
of  Defense  Civilian  Equal  Employment 
Opportunity  Program;  DIS  Regulation 
08-10.  Defense  Investigative  Service 
Civilian  Equal  Employment  Opportunity 
Program;  Equal  Employment 
Opportunity  Commission  Dir  MD-107. 

PURPOSES: 

To  adjudicate  discrimination 
complaints  based  on  the  record,  which 
often  include  the  development  of 
settlement  agreements;  prepare 
Affirmative  Employment  Program  plans 
for  the  agency;  identify  and  analyze 
problem  barriers  relative  to  equal 
opportunity  in  the  workplace;  perform 
work  force  analyses  in  relation  to  equal 
opportunity  on  all  employment  practices 
such  as  hiring,  recruitment,  promotion, 
training,  awards,  separations,  and 
disciplinary  actions  to  include  adverse 
actions;  analyze,  develop  and  evaluate 
the  results  of  affirmative  employment 
action  items;  establish  agency  equal 
opportunity  policy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Defense 
Investigative  Service's  compilation  of 
system  of  record  notices  apply  to  this 
record  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Paper  records  in  file  folders. 

RETRtVEABILITY: 

By  case  number,  alphabetically  by 
last  name  of  complainant,  and  subject. 


SAFEGUARDS: 

Records  are  kept  in  locked  file 
cabinets.  Access  is  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  considered  to  be 
temporary.  A  select  few.  based  on 
historical  significance,  may  be 
determined  to  be  permanent.  Official 
discrimination  complaint  case  files  are 
destroyed  four  years  after  resolution  of 
a  complaint.  Affirmative  employment 
plans  and  reports  of  on  site  reviews  are 
destroyed  five  years  from  the  date  of  the 
plan. 

SYSTEM  MANAGER(S)  AND  ADDRESS(ES): 

Defense  Investigative  Service, 
Director,  Office  of  Affirmative  Action 
and  Equal  Opportunity  Policy,  1900  Half 
Street,  SW,  Washington,  DC  20324-1700. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service,  Privacy 
Act  Office.  P.O.  Box  1211,  Baltimore,  MD 
21203-1211. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service.  Privacy  Act 
Office.  P.O.  Box  1211,  Baltimore,  MD 
21203-1211. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office. 

Access  to  counseling  records  by 
individuals  concerned  may  be  obtained 
at  the  facility  where  counselling  took 
place. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
DIS  Regulation  28-4,  Access  to  and 
Maintenance  of  DIS  Personal  Records; 
32  CFR  part  298a;  or  may  be  obtained 
from  the  Defense  Investigative  Service. 
Office  of  Information  and  Public  Affairs. 
1900  Half  Street.  SW..  Washington,  DC 
20324-1700. 

RECORD  SOURCE  CATEGORIES: 

Employees  of  DIS.  applicants  for 
employment.  Equal  Employment 
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Opportunity  Commission,  and  Office  of 
Personnel  Management. 

EXEMPHONS  CLAIMED  FOH  THE  SYSTEM: 

None. 

|FR  Doc.  91-21636  Filed  9-9-91:  8:45  am) 
BILUNa  CODE  M10-01-M 

Department  of  ttie  Navy 

Privacy  Act  of  1974;  Amend  Records 
Systems 

agency:  Department  of  the  Navy.  DOD. 
action:  Amend  Records  Systems. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  three  existing 
systems  of  records  to  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 
DATES:  The  proposed  action  will  be 
effective  on  October  10. 1991.  unless 
comments  are  received  that  would  result 
in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Mrs. 
Gwendolyn  Aitken.  Head,  PA/FOIA 
Branch,  Office  of  the  Chief  of  Naval 
Operations  (OP-09B30),  Department  of 
the  Navy,  The  Pentagon.  Washington. 
DC  20350-2000.  Telephone  (703)  614- 
2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  were  published  in  the 
Federal  Register  as  follows: 

51  PR  12908    Apr.  16. 1986 

51  PR  18086    May  16. 1986  (DON  Compilation 

changes  follow) 
51  PR  19884    )un.  3. 1986 
51  FR  30377    Aug.  26, 1986 
51  FR  30393    Aug.  26, 1986 

51  FR  45931     Dec.  23, 1986 

52  FR  2147    Ian.  20, 1987 
52  FR  2149    Jan.  20, 1987 
52  FR  8500    Mar.  18, 1987 
52  FR  15530    Apr.  29. 1987 
52  FR  22671     Jun.  15, 1937 

52  FR  45846  Dec.  2, 1987 

53  FR  17240  May  16, 1988 
53  FR  21512  }un.  8, 1988 
53  FR  25363  Jul.  6, 1988 
53  FR  39499  Oct.  7. 1988 

53  FR  41224  Oct.  20, 1988 

54  FR  8322  Feb.  28, 1989 
54  FR  14378  Apr.  11, 1989 
54  FR  32682  Aug.  9, 1989 
54  FR  40160  Sep.  29, 1989 
54  FR  41495  Oct.  10, 1989 
54  FR  43453  Oct.  25, 1989 
54  FR  45781  Oct.  31. 1989 
54  FR  48131  Nov.  21, 1989 
54  FR  51784  Dec.  18, 1989 

54  FR  52976    Dec.  26, 1989 

55  FR  21910    May  30, 1990  (Navy  Mailing 

Addresses) 
55  FR  37930    Sep.  14, 1990 
55  FR  42758    Oct.  23. 1990 


55  FR  47508    Nov.  14, 1890 
55  FR  48678    Nov.  21, 1990 

55  FR  53167    Dec  27, 1990 
56FR424    Jan.  4, 1991 

56  FR  12721    Mar.  27, 1991 
56  FR  27503    Jun.  14, 1991 
56  FR  28144    Jun.  19, 1991 

56  FR  31394    Jul.  10. 1991  (DOD  Updated 

Indexes) 
56  FR  40877    Aug.  16, 1991 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974.  as  amended.  (5  U.S.C.  552a) 
which  requires  the  submission  of  altered 
systems  reports.  The  specific  changes  to 
the  systems  of  records  are  set  forth 
below  followed  by  the  systems  of 
records  notices  published  in  their 
entirety,  as  amended. 

Dated:  September  5. 1991. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01080-3 

System  name: 

Reserve  Automated  Diary  Interim 
System  (RADIS)  (52  FR  2149.  January  2a 
1987). 

Changes: 

System  name: 

Delete  entry  and  replace  with 
"Reserve  Command  Management 
Information." 

System  location: 

In  line  two.  delete  the  words  "4400 
Dauphine  Street"  and  replace  with 
"13000  Chef  Menteur  Highway."  In  line 
three,  delete  the  zipcode  and  replace 
with  "70129-1800." 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry  and  replace  with  "All 
individuals  who  are  members  of  the 
Selected  Reserves.  Individuals  who 
have  responded  to  Naval  Reserve 
advertising,  individuals  who  are 
members  leaving  the  active  Navy,  prior 
service  prospects,  non-prior  service 
prospects  such  as  high  school  and 
college  students  throughout  the  country 
who  may  be  qualified  for  enlistment, 
and  those  that  are  recruited  into  the 
Naval  Reserve  Programs," 

Categories  of  records  in  the  system: 

Delete  entry  and  replace  with  "System 
is  comprised  of  records  reflecting 
information  pertaining  to  the 
individual's  participation  in  the 
Reserves  and  personal  information  such 
as  name,  rank/grade.  Social  Security 
Number,  current  address,  medical 
information  pertaining  to  physical 
examination,  immunizations  and 


physical  fitness,  and  pertinent  family 
information  concerning  recruitment, 
classification,  assignment,  distribution, 
retention,  reenlistment,  promotion, 
advancement,  training,  education, 
professional  history,  experience, 
performance,  qualification  retirement 
and  administration  within  the  Selected 
Reserves." 


Purpose(s): 

Delete  entry  and  replace  with  'To 
provide  the  Naval  Reserve  Force  and  its 
claimancy  with  an  information  system 
which  enhances  management  and 
support  for  all  Naval  Reserve  echelons 
in  the  functional  areas  of  manpower, 
personnel,  training,  mobilization, 
readiness,  and  administration  of  drilling 
reservists;  and  to  provide  management 
and  support  related  to  the  accession  of 
officer  and  enlisted  personnel  necessary 
to  sustain  manpower  levels." 


Storage: 

Add  the  following  after  the  first 
sentence  "Archived  records  are  stored 
on  magnetic  tape  and  placed  in  a  vault." 

Retrievability: 

Delete  entry  and  replace  with 
"Primarily  by  name,  rank/grade  or 
Social  Security  Number,  however, 
records  can  be  accessed  by  any  file 
element  or  any  combination  thereof." 

Safeguards: 

Add  the  following  sentence  to  the 
beginning  of  this  entry  "A  combination 
of  passwords  and  user  names  is  used  to 
restrict  user  access  to  those  individuals 
specifically  authorized  to  use 
terminals." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Automated  recruiting  files  are  retained 
88  long  as  the  individual  is  a  recruit  for 
the  Naval  Reserve  Force.  Upon 
enlistment  into  the  Naval  Reserve,  files 
are  transferred  to  the  appropriate 
component  and  retained  as  long  as  the 
individual  is  a  drilling  reservist  in  the 
Naval  Reserve.  Upon  retirement  or 
separation  from  the  Naval  Reserve,  the 
member's  files  are  transferred  to  the 
Naval  Reserve  Personnel  Center.  New 
Orleans,  where  records  are  retained  in 
accordance  with  MAPMIS  Manual 
(period  ranges  from  one  month  to 
permanent).  Paper  documents  generated 
by  the  system  will  be  retained  at  local 
activities  for  two  to  four  years  after 
which  they  will  be  destroyed. " 
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System  nanagerfs) 

In  line  two.  de)et4 
Dauphine  Street 
"13000  Chef  Menteit 
three,  delete  the  zi; 
with  'Ttnzg-IBOO 


ind  address: 

the  words  "4400 
replace  with 
Highway."  In  line 
e  and  replace 


aid 


px>d 


of  records  contains 


Notification  proced  ire: 

Delete  entry  and  i  eplace  with 
"Individuals  seekini ;  to  determine 
whether  this  systen  i 
information  about  t  lemselves  should 
address  written  inq  liries  to  the 
Commander.  Naval  Reserve  Force,  13000 
Chef  M6nteur  High\  ray.  New  Orleans, 
LA  70129-1800. 

Requests  should  dontain  full  name 
and  Social  Security  Number  and  must 
be  signed.  Visitors  siould  be  able  to 
identify  themselves  by  a  commonly 
recognized  evidenc«  of  identity." 

Record  aocess  proa  dares: 


Delete  entry  and 
"Individuals  seekinj 
about  themselves 
system  of  records 
written  inquiries  to 
Naval  Reserve  Forc^ 
Menteur  Highway, 
7012ft-180a 

Requests  should 
and  Social  Security 
be  signed.  Visitors 
identify  themselves 
recognized  evidenci 


I  eplace  with 
access  to  records 
cdntained  in  this 
should  address 
he  Commander, 
13000  Chef 
$ew  Orleans,  LA 


c  ontain  full  name 
dumber  and  must 

should  be  able  to 
by  a  commooly 
of  identity." 


Contesting  record  p  •ocedures: 

Delete  entry  and  i  eplace  with  "The 
Department  of  the  ^  avy  rules  for 
accessing  records  a  id  contesting 
contents  and  appea  ing  initial 
determinatjons  by  tie  individual 
concerned  are  publibhed  in  Secretary  of 
the  Navy  Instructioi  5211.5;  32  CFR  part 
701;  or  may  be  obta  ned  from  the  system 
manager." 

NO1080-3 

System  name: 

Reserve  Commanj]  Management 
Information. 


System  location: 

Naval  Reserve 
Menteur  Highway, 
70129-1800. 


Po  rce.  13000  Chef 
1  lew  Orleans,  LA 


Categories  of  indivi  iuals  covered  by  the 
system: 

All  individuals  w  lo  are  members  of 
the  Selected  Reserves.  Individuals  who 
have  responded  to  Naval  Reserve 
advertising,  individuals  who  are 
members  leaving  th>  active  Navy,  prior 
service  prospects,  n  on-prior  service 
prospects  such  as  h  gh  school  and 
college  students  thr  }ughout  the  country 


who  may  be  qualified  for  enlistment. 
and  those  that  arerecruited  into  the 
Naval  Reserve  Programs. 

Categories  of  records  in  the  system: 

System  comprises  records  reflecting 
information  pertaining  to  the 
individual's  participation  in  the 
Reserves  and  personal  information  such 
as  name,  rank/grade.  Social  Security 
Number,  current  address,  medical 
information  pertaining  to  physical 
examination,  immunizations  and 
physical  fitness,  and  pertinent  family 
information  concerning  recruitment, 
classification,  assignment,  distribution, 
retention,  reenlistment,  promotion, 
advancement,  training,  education, 
professional  history,  experience, 
performance,  qualification  retirement 
and  administration  within  the  Selected 
Reserves. 

Authority  for  maintenance  of  the 
system: 

5  U.S.C.  301,  Department  Regulations 
and  Executive  Order  9397. 

Purposefs): 

To  provide  the  Naval  Reserve  Force 
and  its  claimancy  with  an  information 
system  which  enhances  management 
and  support  for  all  Naval  Reserve 
echelons  in  the  functional  areas  of 
manpower,  personnel,  training, 
mobilization,  readiness,  and 
administration  or  drilling  reservists;  and 
to  provide  management  and  support 
related  to  the  accession  of  officer  and 
enlisted  personnel  necessary  to  sustain 
manpower  levels. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

Policies  and  practices  for  storings 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Automated  records  are  stored  on 
disks  and  magnetic  tapes.  Archived 
records  are  stored  on  magnetic  tape  and 
placed  in  a  vault.  Printed  records  and 
other  related  documents  supporting  the 
system  are  filed  in  cabinets  and  stored 
in  authorized  areas  only. 

Retrievabilrtyr 

Primarily  by  name,  rank/grade  or 
Social' Security  Number,  however, 
records  can  be  accessed  by  any  file 
element  or  any  combination  thereof. 


Safeguards: 

A  combination  of  passwords  and  user 
names  is  used  to  restrict  user  access  to 
those  individuals  specifically  authorized 
to  use  terminals.  Within  the  computer 
center,  controls  have  been  established' 
to  distribute  computer  output  over  the 
counter  only  to  authorized  users.  Output 
material  in  the  sensitive  category  will  be 
shredded.  Computer  files  are  kept  in  a 
secure,  continuously  manned  area  and 
accessible  only  to  authorized  computer 
operators,  programmers  and  distributing 
personnel  who  are  directed  to  respond 
to  valid  officials  requests  for  data. 
These  accesses  are  controlled  and 
monitored  by  the  Security  System. 

Retention  and  disposal: 

Automated  recruiting  files  are 
retained  as  long  as  the  individual  is  a 
recruit  for  the  Naval  Reserve  Force. 
Upon  enlistment  into  the  Naval  Reserve 
files  are  transferred  to  the  appropriate 
component  and  retained  as  long  as  the 
individual  is  a  drilling  reservist  in  the 
Naval  Reserve.  Upon  retirement  or 
separation  from  the  Naval  Reserve,  the 
member's  files  are  transferred  to  the 
Naval  Reserve  Persormel  Center,  New 
Orleans,  where  records  are  retained  in 
accordance  with  MAPMIS  Manual 
(period  ranges  from  one  month  to 
permanent).  Paper  documents  generated 
by  the  system  will  be  retained  at  local 
activities  for -two  to  four  years  after 
which  they  will  be  destroyed. 

System  managerfs)  and  address: 

Commander,  Naval  Reserve  Force. 
13000  Chef  Menteur  Highway,  New 
Orleans,  LA  70129-180a 

Notification  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander.  Naval  Reserve  Force,  13000 
Chef  Menteur  Hi^way,  New  Orleans. 
LA  70129-1800. 

Requests  should  contain  full  name 
and  S>ocial  Security  Number  and  must 
be  signed.  Visitors  should  be  able  to 
identify  themselves  by  a  commonly 
recognized  evidence  of  identity. 

Record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Naval  Reserve  Force,  13000  Chef 
Menteur  Highway,  New  Orleans,  LA 
70129-180a 

Requests  should  contdin  full  name 
and  Social  Security  Numberand  must 
be  signed.  Visitors  should  be  able  to 
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identify  themselves  by  a  commonly 
recognized  evidence  of  identity. 

Contesting  record  procedures: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

Record  source  categories: 

Individuals  concerned,  Commander, 
Naval  Reserve  Force,  Naval  Reserve 
Personnel  Center,  and  military 
commands  to  which  the  individual  is 
attached. 

Exemptions  claimed  for  the  system: 

None. 

N01571-1 

System  name: 

Reserve  Financial  Management/ 
Training  System  (RESFMS)  (51  FR  19885. 
June  3, 1986). 

Changes: 


System  location: 

In  line  two.  delete  the  words  "4400 
Dauphine  Street"  and  replace  with 
"13000  Chef  Menteur  Highway."  In  line 
three,  delete  the  zipcode  and  replace 
with  "70129-1800." 


Retention  and  disposal: 

Delete  entry  and  replace  with 
"History  of  ACDUTRA  orders  are 
maintained  in  the  system  for  three 
years,  then  put  to  magnetic  tape  and 
stored  in  a  secured  area  indefinitely. 
Accounting  documents  are  maintained 
in  the  system  for  six  years  (current  year 
and  five  prior  years).  Paper  documents 
for  each  year  are  destroyed  one  year 
after  the  lapse  for  the  earliest 
appropriation  year." 

System  managerfs)  and  address: 

In  line  two.  delete  the  words  "4400 
Dauphine  Street"  and  replace  with 
"13000  Chef  Menteur  Highway."  In  line 
three,  delete  the  zipcode  and  replace 
with  "70129-1800." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Naval  Reserve  Force.  13000 
Chef  Menteur  Highway,  New  Orleans. 
LA  70129-1800. 


Requests  should  contain  full  name 
and  Social  Security  Number  and  must 
be  signed.  Visitors  should  be  able  to 
identify  themselves  by  a  commonly 
recognized  evidence  of  identity." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander. 
Naval  Reserve  Force.  13000  Chef 
Menteur  Highway.  New  Orleans.  LA 
70129-1800. 

Requests  should  contain  full  name 
and  Social  Security  Number  and  must 
be  signed.  Visitors  should  be  able  to 
identify  themselves  by  a  commonly 
recognized  evidence  of  identity." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

N01571-1 

System  name: 

Reserve  Financial  Management/ 
Training  System  (RESFMS). 

System  location: 

Primary — Naval  Reserve  Force,  13000 
Chef  Menteur  Highway,  New  Orleans. 
LA  70129-1800. 

Decentralized  segments — Naval 
Reserve  Surface  Force.  Naval  Reserve 
Air  Force  and  their  claimancies. 

Categories  of  Individuals  covered  by  the 
system: 

All  individuals  who  are  members  of 
the  Naval  Reserve  and  those  who  are 
recruited  into  the  Naval  Reserve 
Programs. 

Categories  of  records  in  the  system: 

System  comprises  records  reflecting 
information  pertaining  to  reservist's 
Active  Duty  for  Training  (ACDUTRA) 
and  associated  personal  information 
such  as  name/rank/grade.  Social 
Security  Number,  current  address, 
academic,  medical  qualiHcations. 
schools  and  training  information.  The 
system  also  contains  a  Standard 
Document  Number  (SDN)  which  is  used 
to  track  cost  of  training,  clothing  and 
subsistence  that  is  provided  to  the 
reservist. 


Authority  for  maintenance  of  the 
system: 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 

Purpose(s): 

To  write,  modify  and  cancel  orders  for 
Naval  Reservists  performing 
ACDUTRA;  to  issue  seabags,  death 
benefits  paid,  per  diem,  travel, 
subsistence,  drill  pay,  ACDUTRA  and 
Temporary  Active  Duty  (TEMAC)  pay. 
disability  payments,  bonuses,  school 
costs  and  special  pay  such  as  flight  and 
sea  pay,  and  to  monitor  training  needs. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 
Storage: 

Automated  records  are  stored  on 
magnetic  tapes,  disks  and  drums.  Paper 
record,  microfiche,  printed  reports  and 
other  related  documents  supporting  the 
system  are  filed  in  cabinets  and  stored 
in  authorized  areas  only. 

Retrievability: 

Automated  records  are  retrieved  by 
Social  Security  Number,  name  and 
standard  document  numbers. 

Safeguards: 

Within  the  computer  center,  controls 
have  been  established  to  distribute 
computer  output  over  the  counter  only  to 
authorized  users.  Specific  procedures 
are  also  in  force  for  the  disposal  of 
computer  output,  Output  material  in  the 
sensitive  category  will  be  shredded. 
Computer  files  are  kept  in  a  secure, 
continuously  manned  area  and  are 
accessible  only  to  authorized  computer 
operators,  programmers,  enlisted 
management,  placement,  and 
distributing  personnel  who  are  directed 
to  respond  to  valid  official  requests  for 
data.  These  accesses  are  controlled  and 
monitored  by  the  Security  System. 

Retention  and  disposal: 

History  of  ACDUTRA  orders  are 
maintained  in  the  system  for  three 
years,  then  put  to  magnetic  tape  and 
stored  in  a  secured  area  indefinitely. 
Accounting  documents  are  maintained 
in  the  system  for  six  years  (current  year 
and  five  prior  years).  Paper  documents 
for  each  year  are  destroyed  one  year 


46170 


FHeral  Register  /  Vol.  56,  No.  175  /  Tuesday,  September  10,  1991  /  Notices 


after  the  lapse  for  thi  i  earliest 
appropriation  year. 

System  managerfsj  cktd  address: 

Commander,  Nava  !  Reserve  Force. 
13000  Chef  Menteur  Highway.  New 
Orleans.  LA  70129-11 100. 

Notification  proceda  -e: 


inqu  nes 


Individuals  seekin; ; 
whether  thi*  system 
information  about 
address  written 
Commander,  Nava) 
Che<^  Menteur  High 
LA  70129-1800. 

Requests  should 
and  Social  Security 
be  signed.  Visitors 
identify  themselves 
recognized  evidence 


to  determine 
)f  records  contains 
themselves  should 
to  the 
Reserve  Force,  13000 
New  Orleans, 


iwjy, 


cdntain  full  name 
If  umber  and  must 
uld  be  able  to 
a  commonly 
jf  identity. 


sho 


Record  access  procei  lures: 

Individuals  seekinj  access  to  records 
about  themselves  coi  tained  in  this 
system  of  records  shi  luld  address 
written  inquiries  to  tie  Commander, 
Naval  Reserve  Force  13000  Chef 
Menteur  Highway,  N  ;w  Orleans.  LA 
70129-1800. 

Requests  should  cc  ntain  full  name 
and  Social  Security  ^  umber  and  must 
be  signed.  Visitors  should  be  able  to 
identify  themselves  t  y  a  commonly 
recognized  evidence  jf  identity. 

Contesting  record pn  <cedures. 

The  Department  of 
accessing  records  an  1 
contents  and  appeali  ig 
determinations  by  th  ( 
concerned  are  publis 
the  Navy  Instruction 
701;  or  may  be  obtained 
manager. 

Record  source  categi  ries: 

Individuals  concer  led.  disbursing 
officers.  Navy  school i.  and  military 
command  to  which  t^e  individual  is 
attached. 


the  Navy  rules  for 
contesting 

initial 
individual 
led  in  Secretary  of 
5211  5:  32  CFR  part 
from  the  system 


Exemptions  claimed 
None. 


N129SO-5 

System  name: 

Navy  Civilian  Personnel 
(NCPDS)  (56  FR  2750  I 


Changes: 


Routine  Uses: 

Add  the  following 
entry  'To  representa 
F.raployment  Opportiinily  Commission 
for  statistical  analyst  i.  processing  and 
adjudication." 


'or  the  system: 


Data  System 
.  June  14. 1991). 


>rior  to  the  last 
ives  of  the  Equal 


N129S»i5 

System  name: 

Navy.Qvilian  Personnel  Data  System 
(NCPDS). 

System  location: 

Office  of  Civilian  Personnel 
Management  (OCPM)  and  its  field 
offices;  operating  civilian  personnel 
offices  and  Navy  commands  and 
management  offices:  and  the  Navy 
Regional  Data  Automation  Center. 
(NARDAC]  and  its  designated 
contractors.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Department  of  the  Navy's  compilation  of 
systems  notices.  Included  in  this  notice 
are  those  records  duplicated  for 
retrie\'8bility  at  a  site  closer  to  where 
the  employee  works  (e.g.,  in  an 
administrative  office  of  a  supervisor's 
work  area). 

Categories  of  individuals  covered  by  the 
systems: 

Department  of  the  Navy  civilian 
employees  paid  from  appropriated  and 
non-appropriated  funds  and  foreign 
national  direct  and  indirect  hire 
employees. 

Categories  of  records  in  the  system: 

The  system  is  comprised  of  automated 
and  non-automated  records  describing 
and  identifying  the  employee  (e.g., 
name.  Social  Security  Number,  sex,  birth 
date,  minority  designator,  citizenship, 
physical  handicap  code):  the  position 
occupied  and  the  employee's 
qualifications:  salary  and  salary  basis  or 
other  compensation  and  allowances; 
employee's  status  in  relation  to  the 
position  occupied  and  the  organization 
to  which  assigned:  tickler  dates  for 
impending  changes  in  status;  education 
and  training  records:  previous  military 
status;  functional  code;  previous 
employment  record;  performance 
appraisal  and  other  data  needed  for 
screening  and  selection  of  an  employee: 
referral  records;  professional  licenses 
and  publications:  and  reason  for 
position  change  or  other  action  affecting 
the  employee  and  case  files  pertaining 
to  EEO,  MSPB.  labor  and  employee 
relations,  and  incentive  awards.  The 
records  are  those  found  in  the  NCPDS 
subsystems:  The  Navy  Automated 
Civilian  Manpower  Information  System 
(NACMI9).  the  Training  Information 
Management  System  (TIMS),  the 
Personnel  Automated  Data  System 
(PADS),  the  Computerized  Employee 
Management  Program  Administration 
and  Research  (CEMPAR),  Office  of 
Civilian  Personnel  Management 
Customer  Support  Centers,  the 
Executive  Personnel  Management 


Information  System  (EPMIS).  the 
Complaints  Action  Tracking  Syste.ii 
(CATS),  and  the  NCPDS  base  level  and 
Headquarters  systems. 

Authority  for  maintenance  of  the 
system: 

5  use.  301,  Departmental 
Regulations;  5  U.S.C.  4118:  Executive 
Order  9397;  5  U.S.C.  2951;  Executive 
Order  10450;  42  U.S.C.  2000e,  5  U.S.C. 
3135,  5  U.S.C.  4301.  et.  seq.,  5  U.S.C.  4501 
et.  seq.,  5  U.S.C.  4705  and  subparts  D,  E. 
F,  and  G  of  title  5  U.S.C.  and  29  CFR  part 
1613  et.  seq. 

PurposefsJ: 

To  manage  and  administer  the 
Department's  civilian  personnel  and 
civilian  manpower  planning  programs 
and  in  the  design,  development, 
maintenance  and  operation  of  the 
automated  system  of  records. 
Designated  contractors  of  the 
Department  of  the  Navy  and  Defense  in 
the  performance  of  their  duties  with 
respect  to  equipment  and  system  design, 
development  test,  operation  and 
maintenance. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

To  the  Comptroller  General  or  any  of 
his  authorized  representatives,  in  the 
course  of  the  performance  of  duties  oL 
the  General  Accounting  Office. 

To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives 
in  connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
fustice  or  carried  out  as  the  legal 
representative  of  Executive  Branch 
agencies. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government  upon 
request  in  the  performance  of  their 
official  duties  related  to  the  screening 
and  selection  of  candidates  for  vacant 
positions. 

To  representaUves  of  the  United 
States  Department  of  Labor  on  matters 
relating  to  the  inspection,  survey,  audit 
or  evaluation  of  the  Navy's  apprentice 
training  programs  or  on  other  such 
matters  under  the  jurisdiction  of  the 
Labor  Department. 

To  representatives  of  the  Department 
of  Veterans  Affairs  on  matters  relating 
to  the  inspection,  survey,  audit  or 
evaluation  of  the  Navy's  apprentice  and 
on-the-job  training  program. 

To  contractors  or  their  employees  for 
the  purpose  of  automated  processing  of 
data  from  employee  personnel  actions 
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and  training  documents,  or  data 
collection  forms  and  other  documents. 

To  a  duly  appointed  hearing  examiner 
or  arbitrator  in  connection  with  an 
employee's  grievance. 

To  an  appointed  Acfaninistrative  Judge 
for  the  purpose  of  conducting  a  hearing 
in  connection  with  an  employee's  formal 
Equal  Employment  Opportunity  (EEO) 
complaint. 

To  officials  and  employees  of  schools 
and  other  institutions  engaged  to 
provide  training. 

To  labor  organizations  recognized 
under  5  U.S.C.  Chapter  71  when  relevant 
and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions. 

To  representatives  of  the  Federal 
Labor  Relations  Authority. 

To  representatives  of  the  Merit 
Systems  Protection  Board. 

To  representatives  of  the  Equal 
Employment  Opportunity  Commission 
for  statistical  analysis,  processing  and 
adjudication, 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  also  apply  to  this 
system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Automated  records  are  stored  on 
magnetic  tape,  disc,  drum  and  punched 
cards  and  computer  printouts.  Manual 
records  are  stored  in  paper  file  folders. 

Retrievability: 

Information  is  retrieved  by  Social 
Security  Number  or  other  similar 
substitute  if  there  is  no  Social  Security 
Number,  position  number,  name,  or  by 
specific  employee  characteristics  such 
as  date  of  birth,  grade,  occupation, 
employing  organization,  tickler  dates, 
academic  specialty  level. 

Safeguards: 

The  computer  facility  and  terminal  are 
accessible  only  to  authorized  persons 
that  have  been  properly  screened, 
cleared  and  trained.  Manual  and 
automated  records  and  computer 
printouts  are  available  only  to 
authorized  personnel  having  a  need-to- 
know. 

Retention  and  disposal: 

Input  documents  are  destroyed  after 
data  are  converted  to  magnetic  medium. 
Information  is  stored  in  magnetic 
medium  within  the  ADP  system. 
Information  recorded  via  magnetic 
medium  will  be  retained  permanently. 


For  TIMS  and  the  apprentice  programs 
the  computer  magnetic  tapes  are 
permanent.  Manual  records  are 
maintained  on  a  Fiscal  year  basis  and 
are  retained  for  varying  periods  from 
one  to  five  years. 

System  managerfs)  and  address: 

Director,  Office  of  Civilian  Personnel 
Management.  800  North  Quincy  Street, 
Arlington.  VA  22203-1998  and  the 
commanding  officers  at  the  employee's 

activity. 

Notification  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director. 
Office  of  Civilian  Personnel 
Management,  800  North  Quincy  Street, 
Arlington,  VA  22203-1998  or  to  the 
civilian  personnel  officer  under  his/her 
cognizance.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Department  of  the  Navy's  compilation  of 
systems  of  records. 

The  request  should  contain  the 
individual's  full  name.  Social  Security 
Number  and  name  of  employing  activity. 

Requesters  may  visit  the  civilian 
personnel  office  at  the  naval  activity 
covered  by  the  system  to  obtain 
information.  In  such  case,  proof  of 
identity  will  consist  of  full  name.  Social 
Security  Number  and  a  third  positive 
identification  such  as  a  driver's  license, 
Navy  building  pass  or  identification 
badge,  birth  certificate.  Medicare  card, 
etc. 

Record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director.  Office 
of  Civilian  Personnel  Manag!?ment,  BOO 
North  Quincy  Street,  Arlington,  VA 
22203-1998  or  to  the  civilian  personnel 
officer  under  his/her  cognizance. 
Official  mailing  addresses  are  published 
as^an  appendix  to  the  Department  of  the 
Navy's  compilation  of  systems  of 
records. 

The  request  should  contain  the 
individual's  full  name.  Social  Security 
Number  and  name  of  employing  activity. 

Requesters  may  visit  the  civilian 
personnel  office  at  the  naval  activity 
covered  by  the  system  to  obtain 
information.  In  such  case,  proof  of 
identity  will  consist  of  full  name.  Social 
Security  Number  and  a  third  positive 
identification  such  as  a  driver's  license. 
Navy  building  pass  or  identification 
badge,  birth  certincate.  Medicare  card, 
etc. 


Contesting  record  procedures: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

Record  source  categories: 

Categories  of  sources  of  records  in 
this  system  are:  the  civilian  personnel 
office  of  the  employing  activity;  the 
payroll  office;  C)CPM  headquarters;  the 
security  office  of  the  employing  activity; 
line  managers,  other  designated  officials 
and  supervisors;  the  employee  and 
persons  named  by  the  employee  as 
references. 

Exemptions  claimed  for  the  system: 

None. 

|FR  Doc.  91-21637  Filed  9-«-«l;  8:45  am| 

MOIMO  COOC  M10-01-M 


Office  of  the  Inspector  General 

Privacy  Act  of  1974;  Deletion  of  a 
System  of  Records 

AOENCV:  Inspector  General.  DoD. 
action:  Deletion  Notice. 

summary:  The  Office  of  the  Inspector 
General  proposes  to  delete  a  record 
system  in  its  inventory  of  record  system 
notices  subject  to  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a). 
EFFECrrvE  DATE  September  10. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Stewart,  Assistant  Director, 
FOIA/PA  Division,  Assistant  Inspector 
General  for  Investigations.  Room  1018, 
400  Army  Navy  Drive,  Arlington,  VA 
22202-2884.  Telephone  (202)  697-fl035  or 
Autovon  227-8035. 
SUPPLEMENTARY  INFORMATION:  The 

records  currently  maintained  in  CIG-08, 
Classified  Information  Nondisclosure 
Agreement  (NDA)  are  covered  by  a 
government-wide  Privacy  Act  system  of 
records  established  by  the  Office  of 
Personnel  Management  (OPM).  The 
OPM  system  is  identified  as  OPM/Govl- 
1.  General  Personnel  Records. 

The  complete  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  for  the  Office  of  the  Inspector 
General,  DoD,  has  been  published  iw  the 
Federal  Register  to  this  date  as  follows: 

50  FR  22279,  May  29, 19B5  (DoD)  Compilalion, 

changes  foliow) 
52  FR  26547.  Jul.  15, 1987 
52  FR  35754,  Sep.  23. 1987 
54  FR  24377.  Jun.  7. 1989 
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54  FR  3395a  Aug.  17. 1  189 

55  FR  18152.  May  1. 19  0 
55  FR  48681.  Nov.  21. 1^ 
M».  Linda  Bynum, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Deletion 

CIG-08 


System  name:  Cla  is 
Nondisclosure  Agre(  ment 
26547,  July  15. 1987) 

Reason:  System  is 
Informatioirin  this 
currently  covered  bj 
General  Personnel 
February  5. 1990). 
(FR  Doc.  91-21634  File< 
WUJMQ  COOC  MlO-Ot-H 


ifled  Information 
(^fDA)  (52  FR 

no  longer  needed, 
system  of  records  is 

OPM/GOVT-1. 
R|Bcords(55FR3838. 

9-9-91;  8:45  am] 


Department  of  ttie 


Javy 


Board  of  Visitors  tojttie  United  States 
Naval  Academy;  Me  sting 

Pursuant  to  the  pr(  visions  of  the 
Federal  Advisory  Co  Dmittee  Act  (5 
U.S.C.  app  2),  notice  s  hereby  givei 
the  Board  of  Visitors  to  the  United 
States  Naval  Acadei  ly  will  meet  23 
September  1991.  at  tl  le  U.S.  Naval 
Academy.  Annapolis,  Maryland.  The 
session,  which  is  ope  n  to  the  public,  will 
commence  at  8:30  a.ii.  and  terminate  at 
4:30  p.m..  23  Septeml  er  1991  in  room 
301.  Rickover  Hall. 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  st  ite  of  morale  and 


p.m..  in  Norfolk.  Virginia.  All  sessions 
will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  agenda  of  the  meeting 
will  consist  of  discussions  of  key  issues 
regarding  national  security  policy,  and 
related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601,  Alexandria.  Virginia  22302- 
0268,  phone  (703)  756-1205. 

Dated:  September  4. 1991. 
Wayne  T.  Baudno 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-21618  Filed  9-9-91;  8:45  am] 
BtLUNO  CO0€  M10-AE-f 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 


discipline,  the  curric,  ilum.  instruction.  '*^^"*^  ^'^  ^y***'"*  °*  "^^^O^*** 


iscal  affairs,  and 
he  Naval 


physical  equipment 
academic  method  of 
Academy. 

For  further  inform:  tion  concerning 
this  meeting  contact 
Commander  George 


bieutenant 
McCaffrey,  USN, 


Secretary  to  the  Board  of  Visitors,  Flag 
Secretary  to  Superinl  endent.  United 
States  Naval  Acaden  ly,  Annapolis, 
Maryland  21402-500C  telephone  (301) 
267-2202. 

Dated:  September  3. 1 991. 
Wayne  T.  Baudno 

Lieutenant,  JAGC,  U.S.  i  /aval Reserve, 
Alternate  Federal  Regis  fer  Liaison  Officer 

[FR  Doc.  91-21619  Filed  9-ft-91;  8:45  am] 

MLUNQ  COOC  M1»-AE-f 


CNO  Executive  Pan^l;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Co  nmittee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Chief  of  Nav  il  Operations 
(CNO)  Executive  Pare!  will  meet 
September  24-26. 199 1.  from  9  a.m.  to  5 


AGENCY:  Defense  Nuclear  Facilities 
Safety  Board. 

Acnofc  Notice  of  Systems  of  Records. 

summary:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  to  provide  public  notice  of 
systems  of  records  it  maintains 
containing  personal  information.  In  this 
notice  the  Board  provides  the  required 
information  on  two  such  systems  of 
records. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Andersen.  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW.,  suite  700, 
Washington,  DC  20004,  (202)  208-6387. 

SUPPLEMENTARY  INFORMATION:  Section 
552a(e)  of  the  Privacy  Act  of  1974  directs 
each  Federal  agency  to  provide  notice  to 
the  public  of  systems  of  records  it 
maintains  on  individuals.  This 
notification  of  two  records  systems  is 
the  second  in  a  series  of  notices  which 
will  bring  the  Board  into  full  compliance 
with  the  Privacy  Act. 


Systems  of  Records 

DNFSB-3 

System  name: 

Drug  Testing  Program  Records — 
DNFSB. 

System  classificatioa: 

Unclassified. 

System  location: 

Primary  System:  Division  of 
Personnel,  I>efense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue.  NW.. 
Washington,  DC  20004. 

Duplicate  Systems:  Duplicate  systems 
may  exist,  in  whole  or  in  part,  at 
.  contractor  testing  laboratories  and 
collection/evaluation  facilities. 

Categories  of  individuals  covered  by  the 
system: 

DNFSB  employees  and  applicants  for 
employment  with  the  DNFSB. 

Categories  of  records  in  the  system: 

These  records  contain  information 
regarding  results  of  the  drug  testing 
program;  requests  for  and  results  or 
initial,  confirmatory  and  follow-up 
testing,  if  appropriate;  additional 
information  supplied  by  DNFSB 
employees  or  employment  applicants  in 
challenge  to  positive  test  results; 
information  supplied  by  individuals 
concerning  alleged  drug  abuse  by  Board 
employees  or  contractors;  and  written 
statements  or  medical  evaluations  of 
attending  physicians  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 

Authority  for  maintenance  of  the 
system: 

(1)  Executive  Order  12564;  September 
15. 1986. 

(2)  Section  503  of  the  Supplemental 
Appropriations  Act  of  1987.  Pub.  L  100- 
71. 101  Stat.  391.  468-471.  codified  at  5 
U.S.C.  section  7301  note  (1987). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Information  in  these  records  may  be 
used  by  the  DNFSB  management: 

(1)  To  identify  substance  abusers 
within  the  agency; 

(2)  To  initiate  counselling  and 
rehabilitation  programs; 

(3)  To  take  personnel  actions: 

(4)  To  take  personnel  security  actions; 
and 

(5)  For  statistical  purposes. 
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Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 
Storage: 

Records  are  maintained  on  paper  in 
file  folders. 

Retrievability: 

Records  are  indexed  and  acoessed  by 
name  and  social  security  number. 

Safeguards: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy.  Records  in 
the  Division  of  Personnel  are  stored  in 
an  approved  security  container  under 
the  immediate  control  of  the  Director. 
Division  of  Personnel,  or  designee. 
Records  in  laboratory/collection/ 
evaluation  facilities  will  be  stored  under 
appropriate  security  measures  so  that 
access  is  limited  and  controlled. 

Retention  and  disposal: 

(1)  Test  results,  whether  negative  or 
positive,  and  other  drug  screening 
records  filed  in  the  Division  of  Personnel 
will  be  retained  and  retrieved  as 
indicated  under  to  Retrievability 
category.  When  an  individual  terminates 
employment  with  the  DNFSB.  negative 
test  results  will  be  destroyed  by 
shredding,  or  by  other  approved 
disposal  methods.  Positive  test  results 
will  be  maintained  through  the 
conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(2)  Test  results,  whether  negative  or 
positive,  on  file  in  contractor  testing 
laboratories,  ordinarily  will  be 
maintained  for  a  minimum  of  two  years 
in  the  laboratories.  Upon  instructions 
provided  by  the  Division  of  Personnel, 
the  results  will  be  transferred  to  the 
Division  of  Personnel  when  the  contract 
is  terminated  or  whenever  an  individual, 
previously  subjected  to  urinalysis  by  the 
laboratory,  terminates  employment  with 
the  DNFSB.  Records  received  from  the 
laboratories  by  the  Division  of 
Personnel  will  be  incorporated  into 
other  records  in  the  system,  or  if  the 
individual  has  terminated,  those  records 
reflecting  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 


(3)  Negative  specimens  will  be 
destroyed  according  to  laboratory/ 
contractor  procedures. 

(4)  Positive  specimens  will  be 
maintained  through  the  conclusion  of 
administrative  or  judicial  proceedings. 

System  manager  and  addreM: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW..  suite 
700,  Washington,  DC  20004,  Attention: 
Director  of  Personnel. 

Notification  procedure: 

Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  Director  of 
Personnel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW.. 
suite  700.  Washington,  DC  20004. 
Required  identifying  information: 
Coipplete  name,  social  security  number. 

Record  access  procedure: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver  license  or  government 
identification  before  viewing  records. 

Contesting  record  procedure: 

Same  as  Notification  procedures 
above. 

Record  soorce  categories: 

DNFSB  employees  and  employment 
applicants  who  have  been  identiHed  for 
drug  testing,  who  have  been  tested,  or 
who  have  admitted  abusing  drugs  prior 
to  being  tested;  physicians  making 
statements  regarding  medical 
evaluations  and/or  authorized 
prescriptions  for  drugs;  individuals 
providing  information  concerning 
alleged  drug  abuse  by  Board  employees 
or  contractors;  DNFSB  contractors  for 
processing,  including  but  not  limited  to. 
specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations;  and 
DNI^fi  staff  administering  the  drug 
testing  program  to  ensure  tlie 
achievement  of  a  drug-free  workplace. 

System  exempted  from  certain 
provisions  of  the  Act: 

Pursuant  to  5  U.S.C  552a(k)(5),  the 
Board  has  exempted  portions  of  this 
system  of  records  from  5  U.S.C.  552a 
(c)(3).  (d).  (e)(1).  (e)(4)  (C).  (H).  and  (I), 
and  (f).  The  exemption  is  invoked  for 
information  in  the  system  of  records 
which  would  disclose  the  identity  of  a 
person  who  has  supplied  information  on 
drug  abuse  by  a  Board  employee  or 
contractor. 


DNFSB-4 
System  Name: 

Personnel  Files. 
System  Clasaificatioii: 

Unclassified. 

System  Location: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Ave..  NW. 
Washington.  DC  20004. 

Categories  of  Individuals  Covered  by  tiie 
System: 

Employees  and  applicants  for 
employment  with  the  DNFSB,  including 
DNFSB  contractors  and  consultants. 

Categories  of  Records  in  the  System: 

Records  concerning  the  following 
information: 

(1)  Name,  social  security  number,  sex. 
date  of  birth,  home  address,  grade  level, 
and  occupational  code. 

(2)  Official  Pesonnel  Folders  (SF-66). 
Service  Record  Cards  (SF-7).  and  SF- 
171. 

(3)  Records  on  suggestions,  awards, 
and  bonuses. 

(4)  Training  requests,  authorization 
data,  and  training  course  evaluations. 

(5)  Employee  appraisals,  appeals, 
grievances,  and  complaints. 

(6)  Employee  disciplinary  actions. 

(7)  Employee  retirement  records. 

(8)  Records  on  employment  transfer. 

(9)  AppUcations  for  employment  with 
the  DNFSB. 

Authority  for  Maintenance  of  the 
System: 

National  Defense  Authorization  Act. 
Fiscal  Year  1969  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  sudi  uses: 

GSA — Maintains  official  personnel 
records  for  DNFSB. 

Office  of  Personnel  Management — 
Transfer  and  retirement  records  and 
benefits,  and  collection  of  anonymous 
statistical  reports. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Federal,  State,  or  Local  government 
agencies — For  the  purpose  of 
investigating  individuals  in  connection 
with,  security  clearances,  and 
administrative  or  judicial  proceedings. 

Private  Organizations — for  the 
purpose  of  verifying  employees' 
employment  status  with  the  DNFSB. 
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practi^  for  storing, 
,  retaining,  and 
in  the  system: 


Policies  and 
retrieving,  accessing, 
disposing  of  record  s 
Storage: 

Paper  records,  magnetic  disk,  and* 
computer  printouts 

Retrievability: 

By  name  and  sot  iai  security  number. 

Safeguards: 

Access  is  limitec 
a  need-to-icnow.  Re  cords 
locked  file  cabinet! 
access  area  in  accc  rd 
directives  and  Fed(  ral 


to  employees  having 

are  stored  in 
in  a  controlled 
ance  with  Board 
guidelines. 


Retention  and  disp  >sal 


Records  retentioi  i 
authorities  are 
"General  Records 
by  National  Archi 
Administration.  W 
Records  within 
shredding  or 


and  disposal 
con  ained  in  the 

!  chedules"  published 
and  Records 
shington.  DC. 
DNPSB  are  destroyed  by 
bumii  g.  as  appropriate. 


VBS 


System  manager  aqd  address 

Defense  Nuclear 
Board.  625  Indiana 
700.  Washington.  DiC 
Director  of  Personn  b1 


Facilities  Safety 
Avenue.  NW.  Suite 
20004.  Attention: 


NotiHcation  proced  ire: 


id 


Requests  by  an  i 
determine  if  a  syst^ 
contains  informati 
should  be  directed 
Personnel.  Defense 
Safety  Board.  625 
suite  700.  Washingib 
Required  identifyin  5 
Complete  name,  sof  ia 
and  date  of  birth, 


ividual  to 

of  records 

about  him/her 
o  Director  of 
Nuclear  Facilities 

iana  Avenue,  NW.. 

n.  DC  20004. 

information: 

1  security  number. 


en 


Iiid 


Record  access  proc  idure: 


procedures 
must  show 
such  as 


Same  as  Notiflca  ion  ] 
above,  except  indiv  idual : 
official  photo  ident  Tication, 
driver  license  or  go  iremment 
identification  befor;  viewing  records. 

Contesting  record  p  rocedure: 

Same  as  Notiflca  ion  procedures 
above. 

Record  source  cat^  nries 


idus  Is 


,  official  personnel 
for  official 
Jtate  employment 
institutions,  and 


Subject  indivi 
records.  GSA.  OPV 
personnel  records, 
agencies,  educatioi^l 
supervisors. 

System  exempted  f^m  certain 
provisions  of  the  Af:t: 

None 


Dated:  September  4. 1991. 
John  T.  Conway. 

Chairman. 

|FR  Doc.  91-21714  Filed  9-»-91;  8:45  am] 

BIUJNOCOOE  «S20-K0 

DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
10. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 


reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  September  3. 1991. 
Mary  P.  Liggett, 

Acting  Director.  Office  of  Information 
Resources  Management. 

Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Review:  New. 

Title:  Study  of  Magnet  Schools  and 
Issues  of  Public  School  Desegregation, 
Quality  and  Choice. 

Frequency:  One  lime. 

Affected  Public:  Individuals  or 
households;  non-profit  institutions. 

Reporting  Burden: 

Responses:  3,350. 

Burden  Hours:  3.425. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  Teachers,  principals, 
schools  and  school  districts  will  be 
surveyed  to  permit  description  of  the 
nature,  extent  and  impact  of  magnet 
programs  nationwide.  The  Department 
will  use  the  information  to  assess  the 
rate  of  improvement  in  achieving 
desegregation  and  of  the  participation  of 
school  systems. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  National  Assessment  of 
Educational  Progress  (NAEP)  1991-92 
Assessment:  Background/Attitude, 
Reading.  Mathematics  and  Writing. 

Frequency:  Non-recurring. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments. 

Reporting  Burden: 

Responses:  531.949. 

Burden  Hours:  498.306. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  Congress  mandated  the 
collection  of  the  National  Assessment 
survey  data.  The  NAEP  data  collection 
for  the  1991  school  year  includes 
cognitive  exercises  in  reading, 
mathematics,  and  science,  and 
achievement-related  student,  teacher, 
and  school  background  and  attitude 
questionnaires.  The  data  will  be  useful 
for  policymakers  in  education,  research, 
legislatures,  and  the  public. 
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OfTice  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Report  of  Children  and  Youth 
with  Disabilities  Exiting  the  Educational 
System  During  the  1991-92  School  Year. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  58. 

Burden  Hours:  12,267. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
States  to  report  the  number  of  youth 
with  disabilities  exiting  the  school 
system.  The  Department  will  use  the 
information  to  assess  progress  and 
effectiveness  of  State  efforts  to 
implement  programs  under  part  B  of  the 
Individuals  with  Disabilities  Education 
Act,  as  amended. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Part  B,  Individuals  with 
Disabilities  Education  Act, 
Implementation  of  FAPE  Requirement. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  58. 

Burden  Hours:  198,418. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  provides 
instructions  and  forms  necessary  for 
States  to  report  the  setting  in  which 
children  with  disabilities  served  under 
the  Individuals  with  Disabilities 
Education  Act,  as  amended,  receive 
special  education  and  related  services. 
The  Department  will  use  the  information 
to  monitor  State  educational  agencies 
and  for  Congressional  reporting. 

OfHce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Report  of  Children  and  Youth 
with  Disabilities  Receiving  Special 
Education,  part  B,  Individuals  with 
Disabilities  Education  Act. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  58. 

Burden  Hours:  15.196. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
States  to  report  the  number  of  children 


and  youth  with  disabilities  receiving 
special  education  and  related  services 
under  part  B  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended. 
The  Department  will  use  this 
information  for  monitoring  activities  and 
for  distributing  Federal  funds. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Report  of  Eligible  Children  with 
Disabilities  in  Schools  Operated  or 
Supported  by  State  Agencies,  chapter  1 
ofESEA(SOP). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  57. 

Burden  Hours:  7552. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  State  education  agencies 
will  report  the  number  of  handicapped 
children  and  youth  receiving  services  to 
the  Department.  The  Department  will 
use  the  information  to  determine  grant 
awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Number  and  Type  of  Personnel 
(In  Full-time  Equivalency  of 
Assignment)  Employed  to  Provide 
Special  Education  and  Related  Services 
for  Children  and  Youth  with  Disabilities. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
agencies. 

Reporting  Burden: 

Responses:  58. 

Burden  Hours:  7,656. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  This  form  will  be  used  by 
States  to  report  the  number  and  type  of 
personnel  that  are  employed  to  provide 
educational  services  to  children  and 
youth  that  disabilities.  The  Department 
will  use  the  information  to  monitor 
States  to  ensure  compliance  with 
Federal  statute  and  regulations  and  to 
respond  to  Congressional  reporting 
requirements. 

OfRce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Number  and  Type  of  Additional 
Personnel  (In  Full-time  Equivalency  of 
Assignment)  Needed  to  Fill  Funded 
Positions  to  Provide  Special  Education 
and  Related  Services  for  Children  and 
Youth  with  Disabilities. 

Frequency:  Annually. 


Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  58. 

Burden  Hours:  7,656. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  This  form  will  be  used  to 
assess  the  adequacy  of  personnel  to 
provide  services  to  children  and  youth 
with  disabilities.  The  Department  will 
use  this  information  to  monitor  States  to 
ensure  compliance  with  Federal  statute 
and  regulations  and  to  respond  to 
Congressional  reporting  requirements. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Chapter  1  of  ESEA  (SOP). 
Implementation  of  FAPE  Requirement. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  58. 

Burden  Hours:  41.238. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  This  form  provides 
instructions  and  forms  necessary  for 
States  to  report  the  settings  in  which 
children  with  disabilities  in  State 
Operated  Programs  receive  special 
education  and  related  services.  The 
Department  uses  this  information  to 
monitor  State  agencies  and  report  to 
Congress. 

(FR  Doc.  91-21570  Filed  9-«-91;  8:45  am) 
BUJJNO  COOC  4000-01-M 


National  Advisory  Council  on 
Educational  Researcti  and 
improvement;  Meeting 

agency:  National  Advisory  Council  on 

Educational  Research  and  Improvement, 

Education. 

ACTION:  Full  council  meeting  of  the 

National  Advisory  Council  on 

Educational  Research  and  Improvement. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  section  10  (a)  (2)  of  the  Federal 
Advisory  Committee  Act. 
DATES  AND  TIMES:  September  24. 1991, 1 
p.m.  to  3  p.m.;  September  26. 1991. 9  a.m. 
to  5  p.m.;  September  26. 1991,  9  a.m.  to  4 
p.m. 
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AOORESSCS:  Qaaltt  Hotel  Capitol  Hill. 
41 5  New  Jersey  Av<  nue.  NW.. 
Washington,  DC  20W2. 
FOR  FURTHCR  INFORMATION  CONTACT 

Mary  Grace  Lucier.JExecutive  Director. 
National  Advisory  Council  on 
Educational  Research  and  Improvement. 
330  C  Street.  SW..  \^^ashington,  DC 
20202-7579.  (202)  73(2-4504. 
SUPPLEMCNTARV  IN«ORMATION:  The 
National  Advisory  Council  on 
Educational  Research  and  Improvement 
is  established  section  405  of  the  1972 
Education  Amendnients,  Public  Law  92- 
318,  as  amended  by  the  Higher 
Education  Amendm  ents  of  1986.  Public 
Law  99^9a  (20  U.S  ,C  1221e).  The 
Council  is  established  to  advise  the 
President,  the  Secretary  of  Education 
and  the  Congress  oii  policies  and 
activities  carried  oit  by  the  Office  of 
Educational  Resear  :h  and  Improvement 
(OERI).  The  meetin;  >  of  the  Council  is 
open  to  the  public. '  "he  proposed  agenda 
includes  briefings  b  y  representatives  of 
the  Center  for  Choii  ;e  and  America  2000 
(September  24):  par  el  discussions  on  the 
role  of  the  research  and  development 
centers  funded  by  t  le  Office  of 
Educational  Resear  :h  and  Improvement, 
and  on  issues  pertii  ent  to  national 
testing  and  assessn  ent  (September  25); 
and  formulation  of  (he  Council's 
recommendations  ftor  Fiscal  Year  1991 
and  its  work  plan  for  Fiscal  Year  1991 
(September  26).  Re<  ords  are  kept  of  all 
Council  Proceeding}  and  are  available 
for  public  irrspectiofi  at  the  Office  of  the 
National  Advisory  Council  on 
Educational  Resear  ch  and  Improvement. 
330  C  Street.  SW.,  a  uite  4076, 
Washington.  DC  20  502-7579.  from  9  a.m. 
to  5  p.m.  Monday  t)  rough  Friday. 

Dated:  September  5  1991. 
Mary  Grace  Laciw, 
Executive  Director. 
|FR  Doc.  91-21680  Fiiid  9-9-91;  8:45  am) 
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DEPARTME^^'  OF 


ENERGY 


Office  of  ttic  Dep<|ty  Secretary 

U.S.  Attemative  Fo  els  CouncHt  Open 
Meeting 


Pursuant  to  the 
Federal  Advisory 
L.  92-463.  86  StaL 
given  of  the  foUowiig 


IStatfs 


/Vo/ne;  United 
CounciL 

Date  and  Time:  Thursday, 
1991.  9  a.m.-3  p.m. 
1991.  9  a  m.-2;30  p.m 

Location:  Embassy 
Salon  C  and  K.  7640 
Springs  Parkway.  Ka 


p  rovisions  of  the 
C  ommittee  Act  (Pub. 
notice  is  hereby 
meeting: 

Alternative  Fuels 


y^-o). 


Ft  day 


.  September  19, 
.  September  20. 


Suites  Hotel  Airport. 
I  lorthwest  Tiffany 
sas  City.  Missouri. 


Contact-  Mark  Bower,  Office  of  Policy. 
Plaoning  and  Analysis.  U.S.  Department  of 
Energy.  Mail  Stop  AC-26.  Washington.  DC 
20585.  Phone:  (202)  586-3891. 

Purpose  of  the  Council: 

To  provide  advice  to  the  Interagency 
Committee  on  Alternative  Motor  FikIs  to 
help: 

1. coordinate  Federal  agency  efforts 

to  develop  and  implement  a  national 
alternative  motor  fuels  policy." 

2. ensure  the  development  of  a  long- 
term  plan  for  the  commercialization  of 
alcohols,  natural  gas.  and  other  potential 
alternative  motor  fuels." 

3. ensure  communication  among 

representatives  of  all  Federal  agencies  that 
are  involved  in  alternative  motor  fuels 
projects  or  that  have  an  interest  in  such 
projects." 

4.  "*  *  •  provide  for  the  exchange  of 
information  among  persons  working  with,  or 
interested  in  working  with,  the 
commercialization  of  alternative  motor 
fuels." 

Agenda  Outline 

September  19. 1981 

9  a.m.-10:30  aJD. 

Impacts  of  Alternative  Fuel  Use:  An 

Analytical  Approach 
Chair  Robert  W.  Hahn 

•  Benton  F.  Massell.  U.S.  Department  of 
Energy 

•  Paul  Leiby.  Oak  Ridge  National  Laboratory 

10:30  a.m.~lZ30  p.m. 

Alternative  Fuels  Policy  Session — Part  1 
Facilitator  Herb  Lapp 

12:30  p.m.-t:30  p.m. 

Lunch 

1:30  p.m.-3  p.m. 

Alternative  Fuels  Policy  Session — Part  11 
Facilitator  Herb  Lapp 

3  p.m. 

Tour  of  Midwest  Grain  Products 

Agenda  Outline 

September  20. 1991 

9  a.m.-t2  p.m. 

Alternative  Fuels  Policy  Session — Part  III 
Facilitator  Herb  Lapp 

12  p.m.-l  p.m. 

Lunch 

1  p.m.-2:30  p.m. 

Discussion  of  Future  Meetings  and  Agendas 

and  Public  Comment  Period 
Chair  Charles  R.  Irabrecht 

2:30  p.m. 

Adjourn 

PubGc  Participation: 

The  meeting  is  open  to  the  public.  Written 
statements  may  be  Tried  with  the  Council 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  the  agenda  items 
should  contact  Mark  Bower  at  the  adtfa-ess  or 


telephone  number  listed  above.  Requests 
must  be  received  five  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairpersons  of  the  Council  are 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes: 

Available  for  public  review  and  copying 
approximately  30  days  following  the  meeting 
at  the  Public  Reading  Room.  Room  1E190, 
Forreslal  Building.  1000  hniependence  Ave.. 
SW..  Washington.  DC  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except  Federal 
Holidays. 

Issued  at  Washington.  DC.  on  September  4, 
1991. 

Stephen ).  Garv«y, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  91-21707  Filed  9-9-91:  8:45  am) 

MLLINQ  CODE  S4S0-01-M 


Financial  Assistance  Award;  intent  To 
Award  Grant  to  Dr.  D.  Carlos  Adams 

agency:  Department  of  Energy. 

ACTION:  Notice  of  unsolicited 
application  financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  Dr.  D.  Carlos  Adams,  an 
inventor,  under  Grant  Number  DE- 
FG01-91CE15533.  The  proposed  grant 
will  provide  funding  in  the  estimated 
amount  of  $88,206  to  the  proposed 
grantee  to  demonstrate  the  feasibility  of 
constructing  a  prototype  continuous 
process  retort,  which  Is  a  highly 
promising  new  technology  for  shale  oil 
development.  Advantages  over  current 
technology  are  that  the  energy  content 
of  the  retorted  shale  is  recovered 
without  mixing  ash  with  raw  shale  and 
without  diluting  the  product  gas  stream 
with  combustion  products.  Also,  the 
heat  required  comes  from  burning  the 
carbonaceous  residue  on  the  surface  of 
the  spent  shale  in  the  countercurrent 
heat  exchange  that  occurs  between  the 
two  solid  streams. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.14(f)  that  the  application  submitted 
by  Dr.  D.  Carlos  Adams  is  meritorious 
based  on  the  general  evaluation 
required  by  10  CFR  600.14(d)  and  that 
the  proposed  project  represents  a  unique 
idea  that  would  not  be  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation.  The 
proposed  grantee  is  using  a  technique 
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for  which  a  patent  has  been  obtained. 
The  proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program.  The  Energy- 
Related  Inventions  Program  (ERIP).  has 
been  structured  since  its  beginning  in 
1975  to  operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation.  The  proposed 
technology  has  a  possibility  of  adding  to 
the  national  energy  resources  by 
utilizing  less  electrical  energy  by 
performing  in  a  single  process  vessel 
what  most  other  processes  require 
several  steps  to  complete.  This  will 
therefore  reduce  electrical  power 
generation  costs. 

The  anticipated  term  of  the  proposed 
grant  is  eighteen  months  from  the 
effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 

Placement  and  Administration,  ATTN: 

Phyllis  P.  Morgan.  PR-322.2. 1000 

Independence  Avenue.  SW., 

Washington.  DC  20585. 

Thomas  S.  Keefe. 

Director  Operations  Division  "B"  Office  of 

Placement  and  Administration. 

(FR  Doc.  91-21701  Filed  9-9-91;  8:45  am)' 

BILUNQ  CODE  MS0-01-M 


Financial  Assistance  Award  Intent  To 
Award  a  Grant  to  the  Alliance  To  Save 
Energy 

agency:  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)(B).  it  is  making  a 
noncompetitive  financial  assistance 
award  based  on  an  unsolicited 
application  satisfying  the  criteria  of  10 
CFR  600.14(e)(1).  This  award  will  be 
made  under  Grant  Number  DE-FG02- 
91PE79096  to  the  Alliance  to  Save 
Energy.  The  financial  assistance  will 
provide  partial  support  for  the 
performance  of  post-conference 
activities  to  produce  a  Final  Summary 
Report  and  disseminate  the  results  of 
the  "1991  Workshop  on  Climate  Change 
Policy  Modeling." 

scope:  The  grant  will  provide  $25,000  in 
funding  to  the  Alliance  to  Save  Energy 
to  publish  a  Final  Workshop  Summary 
Report  and  Issue  Brief  based  on  the 
discussions  emanating  from  this 


Workshop.  The  Alliance  to  Save  Energy 
is  formulating  initiatives  to  promote 
energy  efficiency  that  will  both  mitigate 
global  climate  change  and  enhance  the 
competitiveness  of  the  U.S.  energy 
industry.  The  broad  dissemination  of 
energy /environmental  information  will 
help  to  stimulate  investment  in  energy 
efficiency. 

EUQIBIUTY:  Based  on  the  receipt  of  an 
unsolicited  proposal,  eligibility  for  this 
award  is  being  limited  to  the  Alliance  to 
Save  Energy.  DOE  support  of  this 
activity  would  enhance  the  public 
benefits  to  be  derived.  DOE  knows  of  no 
other  entity  which  is  conducting  or 
planning  such  a  program. 

The  term  of  the  grant  shall  be  until 
December  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACr. 

U.S.  Department  of  Energy,  Office  of 

Placement  and  Administration,  ATTN: 

James  F.  Thompson.  lOOO  Independence 

Avenue.  SW.,  Washington.  DC  20585. 

Thomas  S.  Keefe, 

Director,  Operations  Division  "B",  Office  of 

Placemen  tandA  dminislration. 

[FR  Doc.  91-21702  Filed  9-9-91;  8:45  am) 

HLUNa  CODE  MS0-01-M 


Determination  of  Noncompetitive 
Financial  Assistance 

agency:  Department  of  Energy. 
action:  Notice. 

summary:  doe  announces  that 
pursuant  to  10  CFR  600.7(b)(2).  it  intends 
to  renew  on  a  noncompetitive  basis  a 
grant  to  the  Coalition  of  Northeastern 
Governors  (CONEG)  to  organize  and 
carry  out  a  Regional  Biomass  Program  in 
the  Northeast  Area  of  the  Northern  Tier 
States.  The  renewal  award  is  to  be  in 
the  amount  of  $775,000  to  continue  the 
project  through  9/8/92.  The  primary 
purpose  is  to  implement  biomass 
research  and  development,  technology 
utilization,  and  technology  transfer  on  a 
regional  basis  in  a  manner  which  will 
maximize  the  participation  of  the  public 
and  private  sectors  of  each  state. 
CONEG  has  the  unique  capability  to 
equally  represent  all  of  the  states  in  the 
Northeast  subregion  and  involve  the 
appropriate  private  and  public  interest 
groups  in  the  states.  CONEG  is  an 
existing,  regionally  organized 
consortium  with  background  experience 
in  management  of  similar  activities. 
Eligibility  for  this  award  is.  therefore, 
restricted  to  CONEG. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Cooke,  ER-112,  Energy 
Programs  Division.  U  S  Department  of 
Energy.  Oak  Ridge.  Tennessee  37831- 
6269.  (615)  576-^737. 
Peter  D.  Dayton, 

Director.  Procurement  (r  Contracts  Division. 
Field  Office.  Oak  Ridge. 

|FR  Doc.  91-21703  Filed  9-9-91;  8:45  am| 

KLUNO  CODE  MSO-01-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  IManagement 
and  Budget 

agency:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  request  submitted  for 
reivew  by  the  Ofiice  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provision  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511.  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s):  (3) 
Current  0MB  docket  number  (if 
applicable);  (4)  Collection  title:  (5)  Type 
of  request,  e.g..  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response:  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  October  10, 1991.  If  you 
anticipate  that  you  will  be  submitting 
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commenis  b«t  find  iti  difficult  to  do  so 
within  the  time  ailoMed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  tisted  below  }f  your  intention  to 
do  so  as  soon  as  pos  sible.  The  Desk 
Ofticer  may  be  felep  loned  at  (202)  395- 
3084.  (Also,  please  n  )tify  the  lEA 
contact  listed  below  ) 

ADOAESSES:  Addres^  comments  to  the 
Department  of  Energ^  Desk  Officer, 
Office  of  Informatioi  and  Regulatory 
Affairs.  Office  of  Ma  aagement  and 
Budget,  726  Jackson  'lace  NW.. 
Washington,  DC  205  (3.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standa  ds  at  the  address 
below.) 

FOR  FmrntER  INFORMATtON  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberrj',  Office  4f  Statistical 
Standards.  (EI-73).  F  arrestal  Building. 
U.S.  Depftrtmeat  of  I  nergy,  Washington, 
DC  20585.  Mr.  Casse  berry  may  be 
telephoned  at  (202)  ^36-2171. 

SUPPLEMENTARY  INFORMATION: 

The  energy  inform  ition  collection 
submitted  to  OMB  fo  r  review  was: 

1.  Energy  Informatioi  i  Administration 

2.  EIA-846A/D 
3. 1905-0169 

4.  Manufacturing  En(  rgy  Consumption 

Survey 

5.  Reinstatement 

6.  Triennially 

7.  Mandatory 

8.  Businesses  or  othe  r  for  profit 
9. 15.732  respondent! 

10.  .333  responses  pe  r  year 

11.  9.224  honrs  per  n  sponse 

12.  48,324  hours 

13.  EIA-«46A/D  will  collect  data  on  the 

consumption  of  i  inergy  sources  and 
the  fuel-switchir  g  capability  of 
establishments  i  ni  the  mnaufacturing 
sector.  The  data  will  be  used  by 
analysts  and  po  icy  makers  for 
longitudinal  ana  ysis.  Data  will  also 
serve  as  input  irto  the  National 
Energy  Modelin)  [  System. 
Respondents  ar^  manufacturing 
establishments  in  SIC  20-39. 

Statutoty  Authority:  ^ea  5(a).  5(b),  13(b). 
and  52.  Pub.  L  No.  93-2  75,  Federal  Energy 
Administration  Act  of :  974. 15  U.S.C 
§  764(a).  764(b).  772(b).  and  790a. 

Issued  in  Washingtoi  i.  DC.  September  4, 
1991. 

Yvoane  M.  Bishop. 

Director,  StatisticaJ  Sh  rtdards.  Energy 
Information  Admiaistn  lUon. 

|FR  Doc.  91-21705  Filef  9-9-91;  8:45  am) 

BILUNC  CODE  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

(Oocfcet  Na  GP90-T5-0071 


El  Paso  Natural  Gas  Co.  v.  Kaneb 
Energy  Company  and  Kaneb  Operating 
Co..  Ud;  Request  tor  Waiver 

August  29. 1991. 

Take  notice  that  on  August  8, 1991, 
Kaneb  Energy  Company  and  Kaneb 
Operating  Company.  Ltd.  filed  a  motion 
for  waiver  of  certain  refunds 
attributable  to  royalty  interests  in  Greer 
Estate  Well  Nos.  1  and  3  located  in 
Reagan  County,  Texas.. In  support  of  its 
request  Kaneb  states  that  it  neither 
received  monies  directly  from  the 
purchaser.  El  Paso  Natural  Gas 
Company,  nor  disbursed  monies  to 
royalty  interest  owners,  and  that  Kaneb 
was  thus  not  unjustly  enriched  by 
overpayments  attributable  to  royalty 
interests.  Kaneb  also  states  that  under 
Texas  law,  it  appears  to  be  barred  by 
the  applicable  statute  of  limitations  from 
collecting  any  overpayments  from 
royalty  owners.  Kaneb  also  states  that  it 
sold  all  of  its  interest  in  the  Greer  wells 
effective  Januaty  1, 1988,  and  thus  has 
no  ongoing  relationship,  contractual  or 
otherwise,  with  the  Greer  Estate  royalty 
interest  owners. 

Any  person  wishing  to  do  so  may  file 
comments  concerning  the  requested 
waiver.  Such  comments  should  be 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  and  should  be  filed  no  later  than 
September  29. 1991.  The  filing  of 
comments  will  not  serve  to  make 
commentors  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene  pursuant 
to  Rule  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.214). 
Linwood  A.  Watsoo.  |r., 
Acting  Secretary. 
[FR  Doc.  91-21581  Filed  9-9-«l;  8:45  ara| 

BILLING  COOE  CTTT^Ot-M 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences  Advisory 
Committee  (BESAC) 

Dale  and  Time;  October  4. 1991 — 8:30  a.m.- 
5  p.m.:  October  5, 1991— a.-00  a.m.-12  p.m. 

Place;  Argonne  National  Laboratory'.  9700 
South  Cass  Avenue.  Argonne,  Illinois  60439. 
Building  201.  Room  275. 


Coirtact;  (amea  S.  Caleman,  Department  of 
Enetgy.  Office  of  Baak  Energy  Sciences  (ER- 
15).  Office  of  Energy  Research.  Washington. 
DC  20585.  Telephone:  301-353-5822. 

Purpose  of  the  Corainittee;  To  provide 
advice  on  a  (;onrinuing  basis  to  the 
Department  of  Energy  (DOE)  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  planning,  management,  and 
implementation  of  the  research  program  for 
the  Office  of  Basic  Energy  Sciences  (BES). 

Tentative  Agenda:  Briefings  and  discussion 
of; 


October  4.  J991 

•  Subcommittee  Reports 

•  Content  of  1991  BESAC  Report 

•  Public  Comment  (10  Minute  Rule) 

October  5.  1991 

•  Suggested  Reconuneodations 

•  Report  Drafting 

•  Public  Comment  (10  Minute  Rule) 
Public  Participation:  The  meeting  is  open  to 

the  public  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact;  Jaoies  S.  Coleman  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation  on 
the  agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  fashion  that  will  facilitate  the 
orderly  conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information  Public 
Reading  Room.  IE-19a  Forrestal  Building. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  tietween  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC  on  September  4, 
1991. 

Stephen  J.  Garvey, 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  91-21706  Filed  9-9-91:  8:45  am) 

SlUJtM  COSE  MSO^I-M 


Office  of  Fossil  Energy 
[FE  Docket  Na  »1-33'41Q] 

Northern  Natural  Gas  Co.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  an  order  granting 
long-term  authorization  to  import 
natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Northern  Natural  Gas  Company 
authorization  to  import  from  Mobil  Gas 
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Canada  up  to  20.000  Mcf  of  Canadian 
natural  gas  per  day  through  October  31, 
2000.  The  gas  would  be  imported  into 
the  United  States  at  Emerson,  Manitoba 
using  the  pipeline  facilities  of  Great 
Lakes  Gas  Transmission  Limited 
Partnership. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Fqrrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
(202)  586-947a  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

issued  in  Washington.  DC,  on  August  30. 
1991. 

Clifford  P.  Tomatsewski, 
Acting  Deputy  Assistant  Secretary  for  FueJs 
Programs.  Office  of  Fuels  Programs. 

[FR  Doc.  91-21704  Filed  9-9-91;  8:45  am) 
BnXINQ  CODE  64S(M)1-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3994-41 

Public  Hearings  Relating  to  the 
Integrated  Environmental  Plan  for  the 
Mexlco-U^  Border  Area 


agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  hearings 
relating  to  the  Integrated  Environmental 
Plan  for  the  Mexico-U.S.  Border  Area: 
Hearing  Location  Changes  in 
Brownsville,  Texas,  September  16, 1991: 
El  Paso,  Texas,  September  20, 1991;  and 
San  Diego,  California,  September  23. 
1991. 

summary:  On  November  27, 1990,  in 
Monterrey,  Mexico,  President  Bush  and 
Mexican  President  Carlos  Salinas  de 
Gortari  instructed  the  environmental 
agencies  of  both  countries  to  design  an 
integrated  plan  to  periodically  examine 
mechanisms  for  reinforcing  bilateral 
cooperation  to  solve  the  environmental 
problems  of  the  border  area.  It  was  the 
intent  of  both  Presidents  that  the 
Integrated  Environmental  Plan  for  the 
Border  Area  (the  Border  Plan)  involve 
the  participation  of  the  relevant 
governments,  business  and  academic 
institutions,  and  environmental 
organizations.  The  public  is  given  the 
opportunity  to  make  written  comments 
and  to  participate  in  open  hearings  on 
the  Border  Plan.  Hearings  are  scheduled 
from  September  16-26  in  U.S. 
communities  along  the  U.S./Mexico 
border.  (For  more  information,  see  the 
Federal  Register  notices,  Wednesday, 


August  14, 1991  (56  FR  40324)  and 
Wednesday,  August  28, 1991  (56  FR 
42614). 

HEARING  LOCATION  CHANGES 
(BNOWNSVIUf.  TX;  EL  RASO,  TX;  SAN 
DIEGO,  CA): 

September  16, 1991,  4  p.m.-7  p.m. 
Change  from  Brownsville  Civic 
Center-Stokely  Hall,  Fort  Brown 
Auditorium  to:  Fort  Brown  Hotel,  1900 
E.  Elizabeth  Street,  Brownsville, 
Texas. 

September  20. 1991.  3  p.m.-6  p.m. 
Change  from  the  University  of  Texas, 
El  Paso,  Tliomas  Rivera  Room. 
Student  Union  to:  University  of  Texas, 
El  Paso,  Education  Building,  room  202, 
El  Paso.  Texas. 

September  23, 1991,  9  a.m.-2  p.m. 
Change  from  U.S.  Federal  Building,    . 
San  Diego,  room  4F-13  to:  San  Diego 
County  Administration  Building,  room 
310, 1600  Pacific  Highway,  San  Diego, 
California. 

COMPLETE  REVISED  HCARINO  SCHEDULE: 

The  complete  schedule  of  hearings  on 
the  Border  Plan,  as  revised,  is  set  forth 
below: 


Oty 


Date 


Thm 


Locatton 


McAMen,  TX 

Bfownsvffle,  TX.._ 

Hartmgen,  TX. 

Laredo,  TX 


Sumand  PafK.  NM.. 

0  Paso.  TX 

San  Diego,  CA 


Calexico,  CA.„ 
Nogales,  AZ.... 


9/16 
9/16 
9/17 
9/18 
9/20 
9/20 
9/23 

9/24 
9/26 


9  a.m.-f4oon.... 
4  p.m. -7  p.(n.  - 

2  p.m.-6  p.m. .. 

10  a.m.-1  p.m. 
9  a.m.-Noon.... 

3  p.m.-8  p.m. .. 

9  ajn.-2  p.m.  _ 

10  a.m.-4  pjn. 
9  a.m.-1  p.m. .. 


McAHen  City  HaR.  Oty  Council  CTtamben.  311  N.  15th  Street. 

Fort  Brown  Hotel.  1900  E.  Elizabeth  St 

Texas  Stale  Tectintcal  CoHege  (TSTC).  2424  Boxwood 

Laredo  Crty  Hall.  Oty  Courwl  Cfiamt)ofs.  1 1 10  Ho«iSton  Street 

Oty  Council  Chambers,  Sonland  Par*  Oty  HaM,  3800  McNutt  Road 

Univ.  of  Texas,  El  Paso  Education  Building,  room  202. 

San  Diego  County  Administration  BIdg..   room  310.   1600  Pacihc 

Highway. 
Calexico  City  Library.  850  Encnas  Avenue. 
Nogales  City  Hal,  City  Council  Chwnbers,  777  North  Grand 


REVISED  COMMENT  DATT.  persons 

wishing  to  testify  orally  at  the  hearings 
must  provide  written  noti^cation  and 
copies  of  testimony  by  9  a.m.  Eastern 
Standard  Time.  Monday,  September  16, 
1991.  All  other  written  comments  must 
be  received  by  5  p.m.  Eastern  Standard 
Time,  Monday,  September  30, 1991.  (See 
Supplementary  Information  in  the 
Federal  Register  notice,  Wednesday, 
August  14. 1991.  for  additional  details 
relating  to  procedural  matters  involved 
in  the  comment  process.) 

REVISED  CONTACT  TELEPHONE  NUMBERS; 
CONTACT  TELEFAX  NUMBERS:  For 

answers  to  procedural  questions 
concerning  public  comments  and/or 


public  hearings,  the  public  is  requested 
to  contact:  Orlando  Gonzalez,  U.S. 
Environmental  Protection  Agency  (A- 
106).  Office  of  International  Activities, 
401  M  Street,  SW.,  Washington,  DC 
20460,  Telephone  (202)  260-2170,  Telefax 
(202)  260-8512.  (202)  260-4470. 

All  other  questions  concerning  the 
Border  Plan  should  be  directed  to: 
Richard  Kiy.  U.S.  Environmental 
Protection  Agency  (A-106),  S]>ecial 
Assistant  for  the  Border  Plan,  Office  of 
International  Activities,  401  M  Street. 
SW..  Washington.  D.C.  20460,  Telephone 
(202)  260-0791.  Telefax  (202)  260-8512. 
(202)  260-4470. 


Approved  by: 
Richard  Kiy. 

Special  Assistant  for  the  Border  Plan,  Office 
of  International  Activities,  U.S.  EPA. 
|FR  Doc  91-21672  Filed  9-9-«l:  a45  am| 
BtLUHQ  COM  Mt»-W-M 

[FRLS994-1] 

Quif  Of  Mexico  Program  Tecttnlcal 
Steering  Committee  Meeting 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Notice  of  meeting  of  the 
Technical  Steering  Committee  of  the 
Gulf  of  Mexico  Program. 
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summary:  The  GuB  of  Mexico  Program 
Technical  Steering  Committee  will  hold 
a  meeting  on  Septetnber  19-20, 1991  at 
the  Mote  Marine  Laboratory,  1600 
Thompson  Parkwa^,  Sarasota,  FL 
FOR  FURTHER  INFOAMATION  CONTACT: 
Mr.  William  WhitsCn,  Gulf  of  Mexico 
Program  Office,  Sttnnis  Space  Center, 
MS  39529  at  (601)  fi|B8-3726.  FTS  494- 
3726. 

SUPPLEMENTARY  ItTORMATION:  A 
meeting  of  the  Technical  Steering 
Committee  of  the  Oulf  of  Mexico 
Program  will  be  held  on  September  19- 
20. 1991  at  the  Mote  Marine  Laboratory 
in  Sarasota,  FL  A(  enda  items  will 
include  status  repo  rts  to  the  Committee 
on  Coastal  Americ  i  Budget  Initiative, 


the  current  Action 
Task  Force  report. 


^lans  status.  Oil  Spill 

Mobile  Bay 
Demonstration  Pro  ect  report,  the  Gulf  of 
Mexico  Comparati  /e  Risk  Study, 
Environmental  Mo  litoring  & 
Assessment  Progrs  m  coordination. 
Global  Warming,  a  nd  the  6ulf  Program's 
FY92  budget.  The  r  leeting  is  open  to  the 
public. 

Joseph  R.  Fraiizinath4s, 
Assistant  Regional  A  iministrator  for  Policy 
and  Management. 
|FR  Doc.  91-21668  Fifcd  9-»-91;  8:45  am] 

B'ULING  CODE  SSeO-SO-K 


OPTS-66013;  FRL  3^45-6] 

Receipt  of  Appticitions  for  Approval 
to  Dispose  of  Pol^chlorinated 
Biphenyls 


agency:  Environmbntal 
Agency  (EPA). 
action:  Notice  of 
applications. 


Protection 
1  eceipt  of 


Rem 


SUMMARY:  EPA 

received  a 
Processors  Inc 
Recycling  Sciences 
nationwide 
polychlorinated 
Chemical  Processc^rs 
Inc.  are  proposing 
extraction  system 
Sciences 
use  a  thermal 
approval  process  i 
authority  of  section 
Substances  Contrc  1 
notifying  infereste  1 
request,  and 

DATES:  Comments 
October  10, 1991. 
addresses:  Three 
comments  should 
Document  Proces^ng 
Office  of  Toxic 
Environmental 


He  jdquarters  has 
pplicatic  ns  from  Chemical 
iccr  Inc.,  and 
International  Inc.  for 
appro\lals  to  dispose  of 
bij)henyls  (PCBs). 
Inc.  and  Remcor 
to  use  a  solvent 
ind  Recycling 
Intemati(  mal  Inc.  proposes  to 
desqrption  system.  This 
done  under  the 
6(e)  of  the  Toxic 
Act  (TSCA).  EPA  is 
persons  of  these 
requebting  comments. 


HI 


should  be  received  by 

copies  of  written 
)e  addressed  to: 
Center  (TS-790), 

Substances, 

Pre  tection  Agency,  rm. 


L-lOO,  401  M  St.,  SW..  Washington,  DC 
20460. 

Comments  should  bear  the  identifying 
notation  OPTS-66013.  The  applications 
(without  conHdential  business 
information)  and  comments  received  in 
response  to  this  notice  are  available  for 
public  inspection  and  copying.at  the 
TSCA  Public  Docket  Office  in  rm.  NE- 
G004  at  the  address  noted  above  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m. 
Monday  through  Friday,  except  legal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-543,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202-554-1404),  TDD  (202-554- 
0551). 

SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  761.60(e),  the  Regional 
Administrators  and  the  Director, 
Exposure  Evaluation  Division  (EED)  in 
the  Office  of  Pesticides  and  Toxic 
Substances  (OPTS)  share  the  approval 
authority  for  permitting  alternative  PCB 
disposal  technologies.  The  Regional 
Administrator  has  the  authority  to 
approve  a  disposal  application  when  the 
disposal  will  take  place  in  that  region 
only  or,  in  the  case  of  research  and 
development  (R  and  D),  on  PCB  disposal 
methods  involving  less  than  500  pounds 
of  PCB  material.  The  Director.  Exposure 
Evaluation  Division  has  the  authority  to 
approve  disposal  applications  for  mobile 
and  other  types  of  PCB  disposal 
technologies  that  may  be  operated  in 
more  than  one  region  or,  in  the  case  of  R 
and  D,  on  disposal  methods  involving 
500  pounds  or  more  of  PCB  material. 
Notwithstanding,  the  Director,  Exposure 
Evaluation  Division  may  delegate  the 
authority  to  review  and  approve  any 
aspect  of  a  disposal  system  to  EED  staff 
or  to  a  Regional  Administrator.  The 
rationale  for  permit  approval  authority 
is  discussed  in  "Polychlorinated 
Biphenyls  (PCBs);  Procedural 
Amendment  of  the  Approval  Authority 
for  PCB  Disposal  Facilities  and 
Guidance  for  Obtaining  Approval," 
published  in  the  Federal  Register  of 
March  30, 1983  (48  FR  13181). 

In  general,  EPA  may  approve 
alternative  methods  of  PCB  disposal  if 
they  achieve  a  level  of  performance 
equivalent  to  an  incinerator  approved 
under  40  CFR  761.70  or  a  high  efficiency 
boiler  approved  under  40  CFR  761.60 
and  will  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  EPA  also  imposes  some 
protective  conditions  requiring  the 
applicant  to  address  such  items  as 
testing  of  all  gaseous,  liquid,  and  solid 


effluent  streams  for  PCBs  and  any  other 
contaminants  which  may  potentially 
contribute  to  the  environmental  risk  of 
operating  the  disposal  unit.  To  obtain  a 
permit  for  an  alternative  method  of  PCB 
disposal,  the  applicant  must  supply 
detailed  technical  descriptions  and 
drawings  of  the  site,  descriptions  of 
process  and  control  equipment, 
monitoring  and  sampling  methods,  a 
quality  assurance  plan,  and  emergency 
and  contingency  measures,  as  well  as  a 
full  discussion  of  all  cleanup  and  closure 
procedures. 

Once  EPA  receives  a  permit 
application,  the  application  is  reviewed 
for  completeness.  If  the  application  is 
not  complete,  EPA  lists  its  deficiencies 
in  a  letter  to  the  applicant  and  the 
applicant  can  remedy  the  application. 
Once  an  application  is  complete  and 
acceptable,  the  applicant  must  submit  a 
demonstration  test  plan  to  the  Agency. 
After  receipt  of  the  process 
demonstration  test  plan,  EPA  either 
approves,  requires  modification  or 
additions  to  the  process  demonstration 
test  plan,  or  disapproves  the  test  plan 
and  notifies  the  applicant.  Once  the 
Agency  accepts  a  disposal  process 
demonstration  test  plan,  a   . 
demonstration  test  approval  is  issued  by 
EPA.  As  part  of  this  approval,  the 
applicant  will  be  required  to  give 
advance  written  notice  of  at  least  30 
days  to  the  EPA  Regional  Office  and 
Slate  and  local  governments  where  the 
process  demonstration  will  take  place. 
This  30-day  period  provides  the  public 
an  opportunity  to  discuss  local  issues 
related  to  the  planned  disposal 
operation.  If  the  process  demonstration 
test  fails  the  application  cannot  be 
approved.  Individual  problems  with  the 
particular  process  demonstration  are 
addressed  on  a  case-by-case  basis. 

EPA  will  grant  or  deny  approval  for 
full-scale  operation  based  on  a  review  of 
the  application  package,  demonstration 
test  results,  and  other  submitted 
information.  Approval  for  operation  will 
contain  special  conditions  that  EPA 
finds  necessary  to  protect  human  health 
or  the  environment.  It  also  requires 
compliance  with  all  applicable  State, 
local,  or  other  Federal  requirements.  The 
PCB  disposal  approval  decision  process 
(from  receipt  of  the  permit  application  to 
issuance  of  a  final  approval)  generally 
can  take  from  6  months  to  1  year, 
depending  on  the  quality  of  information 
submitted  by  the  applicant  and  the 
complexities  involved.  If  a  permit  is 
issued  for  more  than  one  site,  30-day 
notice  is  required  before  operatwn  may 
begin  at  any  site  other  than  where  the 
process  demonstration  took  place. 
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The  application  from  Chemical 
Processors  Inc.  proposes  to  demonstrate 
a  mobile  solvent  extraction  system  by 
cleaning  an  air  compressor  system  at  a 
site  in  Kent.  Washington.  Operating 
conditions  will  closely  follow 
commercial  operations.  Their  tentative 
schedule  calls  for  operations  to  begin  in 
September  1991. 

The  application  from  Remcor  inc. 
proposes  to  demonstrate  a  mobile 
solvent  extraction  system  by  cleaning 
pipes  associated  with  a  natural  gas 
pipeline  system  at  a  site  in  Genessee. 
Pennsylvania.  Operating  conditions  will 
closely  follow  commercial  operations. 
Their  tentative  schedule  calls  for 
operations  to  begin  in  September  1991. 

Finally,  Recycling  Sciences 
International  Inc.  proposes  to 
demonstrate  a  mobile  thermal 
desorption  system  by  decontaminating 
soil  at  a  site  in  Bloomington.  Indiana. 
Operating  conditions  will  closely  follow 
commercial  operations.  Their  tentative 
schedule  calls  for  operations  to  begin  in 
the  summer  of  1992.  In  determining 
whether  to  approve  these  applications, 
EPA  will  take  into  consideration,  along 
with  other  factors,  the  comments 
received  on  each  application. 

Dated:  August  30, 1991. 

Elizabeth  F.  Bryan 

Acting  Director,  Exposure  Evaluation 

Division,  Office  of  Toxic  Substances. 

|FR  Doc.  91-21670  Filed  9-9-91;  8:46  ami 

BtUJNO  CODE  SSaO-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  91-1106] 

Comments  Invited  on  Ottio  Public 
Safety  Plan 

August  3a  1991. 

The  Commission  has  received  the 
public  safety  radio  communications  plan 
for  Ohio  (Region  33). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
67-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  October  9, 
1991  and  reply  comments  on  or  before 
October  24. 1991.  (See  Report  and  Order, 
General  Docket  No.  87-112.  3  FCC  Red 
905  (1967),  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington.  DC  20554  and 
should  clearly  identify  them  as 
submissions  to  PR  Docket  91-258  Ohio- 
Public  Safety  Region  33. 


Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

Doona  R.S«aicy, 

Secretary. 

[FR  Doc  91-Z1584  Piled  9-9-91,  8:45  am) 

BiLUNO  cooe  tni-oi-ii 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  Concerning  Issuance  of  Powers 
of  Attorney 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Public  notice. 

SUtMMARY:  In  order  to  facilitate  the 
discharge  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions  in  the  State  of 
Oklahoma,  the  Federal  Deposit 
Insurance  Corporation  ("FDIC") 
publishes  the  following  notice.  The 
pubUcation  of  this  notice  is  intended  to 
comply  with  title  16.  section  20  of  the 
Oklahoma  Statutes  (16  O.S.  20)  which,  in 
part,  declares  Federal  agencies  that 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of  powers 
of  attorney,  to  be  exempt  from  the 
statutory  requirement  of  having  to 
record  such  powers  of  attorney  in  every 
country  of  Oklahoma  in  which  the 
agencies  wish  to  effect  the  conveyance 
or  release  of  interests  in  land. 
notice:  Pursuant  to  section  11  of  the 
Federal  Deposit  Insurance  ("FDI")  Act 
(12  U.S.C.  1821).  as  amended  by  section 
212  of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
("FIRREA").  the  FDIC  is  empowered  to 
act  as  conservator  or  receiver  of  any 
state  or  federally  chartered  depository 
institution  which  it  insures.  Furthermore, 
under  Section  llA  of  the  FDI  Act  (12 
U.S.C  1821a).  as  enacted  under  section 
215  of  FIRREA,  the  FDIC  is  also 
appointed  to  manage  the  FSLIC 
Resolution  Fund. 

Upon  appointment  as  a  conservator  or 
receiver,  the  FDIC  by  operation  of  law 
becomes  successor  in  title  to  the  assets 
of  the  depository  institutions  on  behalf 
of  which  it  is  appointed.  As  Manager  of 
the  FSLIC  Resolution  Fund,  the  FDIC 
became  successor  in  title  to  both  the 
corporate  assets  formerly  owned  by  the 
now  defunct  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC"),  as 
well  as  to  the  assets  of  the  depository 
institutions  for  which  the  FSLIC  was 
appointed  receiver  prior  to  January  1, 


1989.  In  addition,  pursuant  to  section 
13(c)  of  the  FDI  Act  (12  U.S.C.  1823(c)). 
the  FDIC  also  acquires  legal  title  in  its 
corporate  capacity  to  assets  acquired  in 
furtherance  of  providing  monetary 
assistance  to  prevent  the  closing  of 
insured  depository  institutions  or  to 
expedite  the  acquisition  by  assuming 
depository  institutions  of  assets  and 
liabilities  from  closed  depository 
institutions  of  which  the  FDIC  is 
receiver. 

In  order  to  facilitate  the  conservation 
and  liquidation  of  assets  held  by  the 
FDIC  in  its  aforementioned  capacities, 
the  FDIC  has  provided  powers  of 
attorney  to  the  following  individuals: 
Robert  G.  Miller,  R.D.  BIy,  David 
Williams. 

Each  employee  to  whom  a  power  of 
attorney  has  been  issued  is  authorized 
and  empowered  to:  Sign,  seal  and 
deliver  as  the  act  and  deed  of  the  FDIC 
any  instnmient  in  writing,  and  to  do 
every  other  thing  necessary  and  proper 
for  the  collection  and  recovery  of  any 
and  all  monies  and  properties  of  every 
kind  and  nature  whatsoever  for  and  on 
behalf  of  the  FDIC  and  to  give  proper 
receipts  and  acquittances  therefor  in  the 
name  and  on  behalf  of  the  FDIC  release, 
discharge  or  assign  any  and  all 
judgments,  mortgages  on  real  estate  or 
personal  property  (including  the  release 
and  discharge  of  the  same  of  record  in 
the  office  of  any  Prothonotary  or 
Register  of  Deeds  wherever  located 
where  payments  on  account  of  the  same 
in  redemption  or  otherwise  may  have 
been  made  by  the  debtor(s]).  and  to 
endorse  receipt  of  such  payment  upon 
the  records  in  any  appropriate  public 
office;  receipt,  collect  and  give  all  proper 
acquittances  for  any  other  sums  of 
money  o«ving  to  the  FDIC  for  any 
acquired  asset  which  the  attorney-in- 
fact  may  sell  or  dispose  of,  execute  any 
and  all  transfers  and  assignments  as 
may  be  necessary  to  assign  any 
securities  or  other  choses  in  action:  sign, 
seal,  acknowledge  and  deliver  any  and 
all  agreements  as  shall  be  deemed 
necessary  or  proper  by  the  attorney-in- 
fact  in  the  care  and  management  of 
acquired  assets;  sign,  seal,  acknowledge 
and  deliver  indemnity  agreements  and 
surety  bonds  in  the  name  of  and  on 
behalf  of  the  FDIC;  sign  receipts  for  the 
payment  of  all  rents  and  profits  due  or 
to  become  due  on  acquired  assets; 
execute,  acknowledge  and  deliver  deeds 
of  real  property  in  the  name  of  the  FDIC; 
extend,  postpone,  release  and  satisfy  or 
take  such  other  action  regarding  any 
mortgage  lien  held  in  the  name  of  the 
FDIC;  execute,  acknowledge  and  deliver 
in  the  name  of  the  FDIC  a  power  of 
attorney  wherever  necessary  or  required 
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by  law  to  any  atton  ley  employed  by  the 
FDIC;  foreclose  any  mortgage  or  other 
lien  on  either  real  o  ■  personal  property, 
wherever  located;  do  and  perform  every 
act  necessary  for  th;  use,  liquidation  or 
collection  of  acquin  :d  assets  held  in  the 
name  of  the  FDIC;  s  nd  sign,  seal, 
acknowledge  and  d  >liver  any  and  all 
documents  as  may  1  »e  necessary  to  settle 
any  action(s)  or  cla  m(s)  asserted 
against  the  FDIC  ei  ther  in  its 
Receivership  or  Coi  jorate  capacity,  or 
as  Manager  of  the  I^UC  Resolution 
Funds. 

Dated:  Septemtwr  4,  1991. 
Federal  Deposit  Insun  nee  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

|FR  Doc.  91-21638  Filell  9-9-91:  8:45  am| 

BIUJNG  COOe  6714-41-11 


FEDERAL  LABOR  9ELATI0NS 
AUTHORITY 

Federal  Service  Intpasses  Panel; 
Information  Collection  Under  0MB 
Review  i 

agency:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice. 


Serv  ce 


fill 


iram  :e 


lists 


Ideiit 


The  Federal 
(FSIP)  submits  the 
collection  requirement 
review  and  clea 
Paperwork  Reducti 
chapter  35) 

This  document 
information:  (1) 
parties  and  individt 
on  their  behalf;  (2) 
impasse  and  the 
the  initiating  party 
respect  to  those  issues 
of  the  bargaining 
number  of  employe 
expiration  date  of 
agreement;  (5)  the 
dates  of  negotiatior 
sessions  held,  inclup 
extent  of  all  other 
arrangements  utili 
binding  arbitration 
statement  that  the 
submitted  to  the  a 
questions  concemiilg 
bargain;  (7)  a  descr  pt 
arbitration  procedures 
(8)  the  name  and 
or  parties  filing  the 

Additional  inform 
Copies  of  the  propc  sed 
supporting  documei  its 
from  Linda  A.  Laffe  rty 
Director  (202)  382-C  981 


Impasses  Panel 
owing  information 
to  0MB  for 
under  the 
( in  Act  (44  U.S.C. 


jrh 


the  following 
fication  of  the 
als  authorized  to  act 
!  tatement  of  issues  at 
sui  nmary  petitions  of 
or  parties  with 

;  (3)  a  description 
along  with  the 
■s  included;  (4)  the 
parties'  labor 
lumber,  length,  and 
and  mediation 
ing  the  nature  and 
vjoluntary 

;  (6)  if  approval  of 
s  requested,  a 
I  roposals  to  be 
itrator  contain  no 
the  duty  to 
ion  of  the 
to  be  used;  and 
signature  of  the  party 
request. 

ation  or  comments: 
forms  and 
may  be  obtained 
FSIP,  Executive 


urit 


Dated:  September  3. 1991. 
SoUy  Thomas, 

Executive  Director. 

|FR  Doc.  91-21622  Filed  9-9-91;  8:45  am) 
BILUNO  COOC  mi-^l-M 


FEDERAL  MARITIME  COMMISSION 

United  States/Souttiem  Africa 
Conference,  et  aL;  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  vvith  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  206-011276-001. 

Title:  United  States/Southern  and 
East  Africa  Interconference  Agreement. 

Parties:  United  States/Southern 
Africa  Conference,  United  States/East 
Africa  Conference. 

Synopsis:  The  proposed  amendment 
would  permit  meetings  of  any  or  all  of 
the  respective  Conferences  to  be  held 
concurrently  with  meetings  of  the 
Agreement  to  be  held  concurrently  with 
meetings  of  the  Agreement  and  at  such 
meetings  the  Conferences  may  take  all 
actions  authorized  under  their 
respective  Conference  Agreement.  It 
would  also  add  a  new  provision  to  the 
agreement  authority  which  will  provide 
that  the  Conference  members  may 
discuss  and  agree  upon  the  acquisition 
and/or  use  of,  and  payment  for,  office 
facilities,  office  equipment  and  other 
services. 

Dated:  September  5. 1991. 

By  order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

|FR  Doc.  91-21659  Filed  9-9-91;  8:45  am| 

BIUJNG  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

NCNB  Corporation;  Formations  of, 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies;  and  Acquisitions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of 
companies  engaged  in  nonbanking 
activities  that  are  listed  in  §  225.25  of 
Regulation  Y  and  unlisted  activities 
previously  approved  by  Board  Order  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies, 
or  to  engage  in  such  an  activity.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  located  in  Richmond, 
Atlanta,  and  Dallas  as  well  as  the 
offices  of  the  Board  of  Governors  in 
Washington,  DC.  Interested  persons 
may  express  their  views  in  writing  on 
the  application  including  the  factors  set 
forth  in  section  3(c)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(c))  and 
whether  consummation  of  the  proposal 
can  "reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices,"  as  set 
forth  in  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)).  Any  comment  on  an 
application  that  requests  a  hearing  must 
be  accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
10, 1991,  and  should  be  addressed  to  the 
attention  of  Mr.  William  W.  Wiles, 
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Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

/.  NCNB  Corporation,  Charlotte. 
North  Carolina,  and  its  wholly  owned 
subsidiary,  C&S/Sovran  Merger 
Corporation,  Wilmington,  Delaware;  to 
acquire  100  percent  of  the  voting  shares 
of  C&S/Sovran  Corporation,  Atlanta. 
Georgia,  and  Norfolk.  Virginia,  and 
thereby  indirectly  acquire  The  Citizens 
and  Southern  National  Bank  of  Florida, 
Ft.  Lauderdale,  Florida;  The  Citizens  and 
Southern  National  Bank.  Savannah, 
Georgia:  The  Citizens  and  Southern 
National  Bank  of  South  Carolina. 
Columbia.  South  Carolina;  Sovran  Bank, 
N.A,  Richmond,  Virginia:  Sovran  Bank/ 
Tennessee,  Nashville,  Tennessee; 
Sovran  Bank/Kentucky,  Inc.. 
Hopkinsville,  Kentucky;  Sovran  Bank/ 
Maryland,  Bethesda,  Maryland;  Sovran 
Bank/DC  National.  Washington,  DC; 
C&S/Sovran  Trust  Company  (Georgia) 
National  Association.  Atlanta,  Georgia: 
C&S/Sovran  Trust  Company  (South 
Carolina)  National  Association, 
Columbia,  South  Carolina:  and  C&S/ 
Sovran  Trust  Company  (Florida) 
National  Association.  Ft.  Myers,  Florida. 

NCNB  Corporation  has  also  applied  to 
acquire  an  option  to  buy  up  to  19.9 
percent  of  the  voting  shares  of  C&S/ 
Sovran  Corporation. 

In  connection  with  this  application, 
C&S/Sovran  Corporation  intends  to 
apply  to  acquire  an  option  to  buy  up  to 
19.9  percent  of  the  voting  shares  of 
NCNB  Corpration. 

NCNB  Corporation  has  also  applied  to 
acquire  the  following  nonbank 
subsidiaries  of  C&S/Sovran 
Corporation: 

(a)  Citizens  and  Southern  Insurance 
Services,  Inc.,  Tucker,  Georgia,  and 
thereby  engage  in  acting  as  insurance 
agent  or  broker  with  respect  to  life, 
health  and  disability  insurance,  personal 
and  commercial  property  and  casualty 
insurance,  and  fidelity  and  surety 
insurance,  all  in  connection  with  loans 
made  by  bank  affiliates,  and  insurance 
in  connection  with  the  management  of 
the  banking  business  and  operations  of 
C&S/Sovran,  pursuant  to 
§225.25(b)(8)(iv)  of  the  Board's 
Regulation  Y  and  C&S/Sovran 
Corporation,  76  Federal  Reserve  Bulletin 
853  (1990)  ["C&S/Sovran  Insurance 
Subsidiaries  Order"]; 

(b)  C&S/Sovran  Insurance  Services, 
Inc.,  Norfolk.  Virginia,  and  thereby 
engage  in  acting  as  agent  with  respect  to 
life  and  property  and  casualty  insurance 


related  to  extensions  of  credit  or 
mortgage  loan  servicing,  pursuant  to  § 
225.25(b)(8)(iv)  of  the  Board's  Regulation 

Y  and  C&S/Sovran  Insurance 
Subsidiaries  Order, 

(c)  Sovran  Insurance  Inc.. 
Gaithersburg,  Maryland,  and  thereby 
engage  in  general  insurance  agency  and 
brokerage  activities,  including  accident 
and  health,  life,  personal  and 
commercial  property  and  casualty 
insurance,  and  surety  and  fidelity 
insurance,  pursuant  to  §  225.25(b)(8)(iv) 
of  the  Board's  Regulation  Y  and  C&S/ 
Sovran  Insurance  Subsidiaries  Order, 

(d)  The  Citizens  and  Southern  Life 
Insurance  Company,  Tucker,  Georgia, 
and  thereby  engage  in  underwriting 
credit  life  and  credit  disability  insurance 
and  acting  as  a  reinsurer  for  certain 
revolving  credit  coverages,  pursuant  to  { 
225.25(b)(8)(i)  of  the  Board's  Regulation 

Y  and  C&S/Sovran  Insurance 
Subsidiaries  Order, 

(e)  Sovran  Life  Insurance  Company, 
Tucker,  Georgia,  and  thereby  engage  in 
underwriting  as  reinsurer,  credit  life  and 
credit  disability  insurance  directly 
related  to  extensions  of  credit,  including 
open  end  lines  of  credit  by  affiliated 
entities,  pursuant  to  §  225.25(b](8](i)  of 
the  Board's  Regulation  Y  and  C&S/ 
Sovran  Insurance  Subsidiaries  Order, 

(f)  Sovran  Leasing  Corporation. 
Pittsburgh.  Pennsylvania,  and  thereby 
engage  in  commercial  financing:  in 
making  acquiring  and  servicing,  for  its    . 
own  account  or  the  account  of  others, 
loans  and  leases  of  real  and  personal 
property;  and  in  arranging,  financing, 
structuring  and  analyzing  equipment 
leasing;  pursuant  to  S  225.25(b)(1)  and 
(5)  of  the  Board's  Regulation  Y  and  C&S/ 
Sovran  Corporation/A  vantor  Financial 
Corporation,  76  Federal  Reserve  Bulletin 
779  (1990)  rC&S/Sovran  Order"); 

(g)  C&S  Capital  Corporation,  Tucker, 
Georgia,  and  thereby  engage  in 
commercial  equipment  leasing,  pursuant 
to  S  225.25(b)(1)  and  (5)  of  the  Board's 
Regulation  Y  and  C&S/Sovran  Order, 

(h)  C&S/Sovran  Capital  Management 
Corporation,  Richmond,  Virginia,  and 
thereby  engage  in  providing  investment 
management,  portfolio  management  and 
advisory  services  to  corporate, 
institutional  and  individual  investors, 
pursuant  to  S  225.25(b)(4)  of  the  Board's 
Regulation  Y  and  C&S/Sovran  Order. 

(i)  Suburban  Service  Corporation, 
Bethesda.  Maryland,  and  thereby  engage 
in  the  installation  of,  and  provision  of 
support  services  to,  automated  teller 
machines,  and  the  management  of 
electronic  funds  transfer  switches 
through  GFS  Financial  Services  Joint 
Venture,  a  joint  venture  with  Giant 
Automatic  Money  Systems,  a  wholly 
owned  subsidiary  of  Giant  Foods,  Inc., 


Landover,  Maryland,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y 
and  C&S/Sovran  Order, 

(j)  Cash  Flow,  Inc.,  Norfolk,  Virginia, 
and  thereby  engage  in  providing 
electronic  funds  transfer  services, 
pursuant  to  S  225.25(b)(7)  of  the  Board's 
Regulation  Y  and  C&S/Sovran  Order, 

(k)  Southeast  Switch.  Inc.,  Maitland. 
Florida,  and  thereby  engage  in  providing 
electronic  funds  transfer  services, 
pursuant  to  §  225.25(b)(7)  and  (11)  of  the 
Board's  Regulation  Y  and  76  Federal 
Reserve  Bulletin  1,067  (1990): 

(1)  Sovran  Investment  Corporation, 
Richmond,  Virginia,  and  thereby  engage 
in  providing  investment  banking, 
securities  brokerage  and  investment  and 
financial  advice,  including: 

(1)  Providing  discount  securities 
brokerage  services; 

(2)  Buying  and  selling,  as  agent  on 
behalf  of  unaffiliated  persons,  options 
on  securities  issued  or  guaranteed  by 
the  U.S.  Government  and  its  agencies 
and  options  on  U.S.  and  foreign  money 
market  instruments; 

(3)  Purchasing  and  selling  gold  and 
silver  bullion  and  gold  coins  solely  for 
the  account  of  customers; 

(4)  Underwriting  and  dealing  in 
government  obligations  and  money    ' 
market  instruments; 

(5)  Providing  investment  advice 
relating  solely  to  government  obligations 
and  money  market  instruments; 

(6)  Providing  certain  fiduciary 
services: 

(7)  Providing  cash  management 
services; 

(8)  Providing  certain  investment 
advisory  services: 

(9)  Combining  brokerage  services  with 
non-fee  ancillary  investment  advice  to 
corporate  and  other  institutional 
customers  in  a  limited  range  of  nonbank 
eligible  securities: 

(10)  Underwriting  and  dealing,  to  a 
limited  extent,  in  municipal  revenue 
bonds  (including  certain  industrial 
development  bonds).  1-4  family 
mortgage-related  securities,  commercial 
paper  and  consumer-receivable-related 
securities: 

(11)  Acting  as  agent  for  issuers  in  the 
private  placement  of  all  types  of 
securities,  including  providing  related 
advisory  services: 

(12)  Purchasing  and  selling  all  types  of 
securities  on  the  order  of  investors  as 
riskless  principal; 

(13)  purchasing  and  selling  mortgage 
loans  and  other  extensions  of  credit  in 
the  secondary  market; 

(14)  Providing  advice  with  respect  to 
foreign  exchange  transactions  and 
arranging  for  the  execution  of  foreign 
exchange  transactions; 
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(15)  Providing  financial  advice, 
including  providing  vaiuatioos.  fairness 
opinions  and  advice  m  connection  wiBi 
merger,  acquisitionJ  divestiture  and 
similar  transaction^; 

(16)  Providing  advice  regarding  loan 
syndications  and  stfategies  involving 
interest  rate  and  ciirency  swaps, 
interest  rate  caps,  floors  and  cellars  and 
options  on  such  instniraents;  and 

(17)  Acting  as  ag^nt  or  broker  with 
respect  to  interests  in  loan  syndications, 
interest  rate  and  culrency  swaps, 
interest  rate  caps,  floors  and  collars, 
and  options  on  sucM  instruments. 

The  activities  of  Sovran  Investment 


lorized  by  {§ 
(16),  and  (17)  of  the 
and  Sovran 
m,  71  Federal 
(1986);  Sovran 


Corporation  are  aul 
225.25(bl(lJ,  (4),  (151, 
Board's  Regulation] 
Financial  Corporal 
Reserve  Bulletin  14i 
Financial  Coqiorati  on,  72  Federal 
Reserve  Bulletin  841 1  (1986);  Sovran 
Financial  Corporati  on.  73  Federal 
Reserve  Bulletin  22i  i  (1987);  Sovran 
Financial  Coiporati  an,  73  Federal 
Reserve  Bulletin  74^  (1987):  Sovran 
Financial  Corporat  on.  74  Federal 
Reserve  Bulletin  50-  (1988);  Sovran 
Financial  Corporati  on,  76  Federal 
Reserve  Bulletin  25(  i  (1990);  CfS/Sovran 
Order,  and  C&S/So  'ran  Corporation/ 
Sovran  Financial  C  )rporation,  76 
Federal  Reserve  Bu  letinB57  (1990). 
These  activities  wil  be  conducted 
subject  to  all  of  the  commitments  and 
limitations  in  the  B(  ard's  Orders; 

(m)  C&S/Sovran  '  Credit  Corporation. 
Tucker,  Georgia,  an  i  thereby  engage  in 
making,  acquiring  a  id  servicing  for  its 
own  account,  or  for  the  account  of 
others,  loans  secured  primarily  by 
second  mortgages  an  real  property; 
making  direct  consi  mer  installment 
loans,  purchasing  ci  )nsumer  instalhnent 
sales  fmance  contn  cts,  and  extending 
direct  loans  to  dealers  through  the 
financing  of  inventory  and  working 
capital  loans:  and  acting  as  agent  in  the 
sale  of  credit  Iffe  insurance  and  accident 
and  health  insuranoe  in  connection  with 
such  loans,  pursuant  to  §  225.25(b)(1). 
(4).  and  f8)(i)  of  the  Board's  Regulation 
Y,  and  CSS/SovradOrder  and  CBS/ 
Sovran  Insurance  ^bsidiaries  Order, 

(n)  VNB  Capital  Corporation,  Norfolk, 
Virginia,  and  thereliy  engage  in  making 
or  acquiring  new  Io6ns  or  other 
extensions  of  credi(  involving 
construction  financing  and  mortgage 
lending  on  residential,  multi-family  and 
commercial  real  es^te,  pursuant  to  ( 
225.2S(b){l)  of  the  boards  Regulation  Y 
and  CBS/Sovran  Qtder. 

(o)  Sovran  Mortgage  Cmporation. 


Richmond,  Virginia 


in  making,  acquiring  |  or  servicing,  for  its 


own  aoctnmt  or  the 


account  of  others. 


loans  secured  by  m  irtgages  on  real 


and  thereby  engage 


property  and  acting  as  agent  for  the  sale 
of  credit  life  insurance,  credit  accident 
and  health  insurance,  mortgage 
redemption  and  mortgage  accident  and 
health  insurance  directly  related  to  such 
extensions  of  credit,  pursuant  to  5 
225.25(b)(1)  and  (8)(i)  of  the  Board's 
Regulation  Y,  and  CSS/Sovran  Order 
and  C&S/Sovran  Insurance  Subsidiaries 
Order,  and 

(p)  Citizens  and  Southern  Mortgage 
Corporation.  Tucker,  Georgia,  and 
thereby  engage  in  making,  acquiring  and 
servicing,  for  its  own  account  or  the 
account  of  others,  loans  or  other 
extensions  of  credit  secured  primarily 
by  first  mortgages  on  real  property, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y  and  CSS/Sovran  Order. 

NCNB  Corporation  also  intends  to 
acquhe  indirectly  Citizens  and  Southern 
International  Bank  and  Citizens  and 
Southern  International  Bank  of  Atlanta, 
which  are  corporations  chartered 
pursuant  to  section  Z5(aJ  of  the  Federal 
Reserve  Act.  NCNB  Corporation  also 
proposes  to  acquire  indirectly  the  shares 
of  Commerce  Trading  Corporation,  an 
inactive  export  trading  company 
subsidiary  of  C&S/Sovran  Corporation, 
pursuant  to  section  4(c)(14j  of  the  BHC 
Act. 

In  connection  with  these  acquisitions. 
NCNB  proposes  to  amend  and  restate  its 
Articles  of  Incorporation  to  change  its 
name  to  "NationsBank  Corporation". 

Board  of  Governors  of  the  Federal  Reserve 
System.  Septemtwr  4. 1991. 
lennifn ).  {afansDii. 
A  ssociate  Secretary  of  the  Board. 
(PR  Doc.  91-21614  Filed  9-^-m.  8?»5  am] 
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FEDERAL  TRADE  COMMISSION 

IRIeNo.902  31tOJ 

American  Emdro  Products,  Inc^  et  al.^ 
Proposed  Consent  Agreement  witti 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  coiraerrt  agreement. 

SUMlKMWr:  In  settlement  of  alleged 
violatioRS  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  «vould  prohibit, 
among  other  things,  a  California-based 
disposable  diapers  company  and  its 
corporate  officers  from  mafking 
unsubstantiated  degradability.or 
environmental  benefit  claims  for  any 
plastic  product  or  plastic  paokagrng  in 
the  future. 


DATES:  Comments  must  be  received  on 
or  before  November  12, 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW, 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACi: 
Michael  Dershowitz,  FTC/S-4002, 
Washington,  DC  20580.  (202)  326-315a 

SUPPLEMENTARY  INFORMATIOH:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  36  Stat.  721,  5  U.S.C.  46 
and  S  2.34  of  the  Commission's  Rules  of 
Practioe  (16  CFR  2.34),  notice  is  hereby 
given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  period  of  a  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  {16  CFR  4.«(b)(6)(ii}). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  American 
Enviro  Products,  Inc.,  a  corporation,  and 
Robert  D.  Chickering  and  Michael  V. 
Zullo.  individually  and  aa  officers  of 
said  corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents, 
and  it  now  appearing  that  proposed 
respondents  ace  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  h^  and  between 
American  Enviro  Products,  Ino,  by  its 
duly  authorized  officer,  and  Robert  D. 
Chickering  and  Michael  V.  Zullo, 
individually  and  as  officers  of  said 
corporation,  and  counsel  for  the  Federal 
Trade  Commission  that 

1.  Proposed  respondent  American 
Enviro  Products,  Inc.  is  a  ■California, 
corporation,  with  its  office  and  principal 
place  of  business  at  950  Fee  Anna 
Street,  Placentia.  California  92670. 

Proposed  respondents  Robert  D. 
Chictering  and  Michael  V.  Zullo  are 
officers  of  said  corporation.  In  their 
respective  capacities  as  officers,  they 
formulate,  direct,  and  control  the  acts 
and  practices  of  said  corporation,  and 
their  business  address  is  the  same  as 
that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  compleirtt. 

■3.  Proposed  respondents  waive: 
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(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  Hndings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  AH  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require]  and 
decision,  indisposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint, 
or  that  the  facts  as  alleged  in  the 
attached  draft  complaint,  other  than  the 
jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  TTie  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding. 


representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
complaint  and  the  order  contemplated 
hereby.  They  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definition 

For  purposes  of  this  Order,  the 
following  definition  shall  apply: 

"American  Enviro  plastic  product" 
means  any  product  or  product  packaging 
composed  of  plastic,  in  whole  or  in  part, 
that  is  offered  for  sale,  sold,  or 
distributed  to  the  public  by  respondents, 
its  successors  and  assigns,  under  the 
"Bunnies"  brand  name  or  any  other 
brand  name;  and  also  means  any  plastic 
.  product  or  product  packaging  that  is 
sold  or  distributed  to  the  public  by  third 
parties  under  private  labeling 
agreements  with  respondents,  its 
successors  and  assigns. 

I. 

A.  //  is  ordered  that  respondents 
American  Enviro  Products,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Robert  D. 
Chickering  and  Michael  V.  Zullo, 
individually  and  as  officers  of  said 
corporation,  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale.  sale,  or 
distribution  of  any  American  Enviro 
plastic  product,  including,  but  not 
limited  to,  disposable  diapers  and  their 
plastic  packaging,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
by  words,  depictions,  or  symbols: 

(1)  That  any  such  plastic  product  is 
"degradable,"  "biodegradable."  or 
"photodegradable";  or, 

(2)  Through  the  use  of  such  terms  as 
"degradable."  "biodegradable." 
"photodegradable."  or  any  other  similar 
term  or  expression,  that  any  such  plastic 
product  offers  any  environmental 
benefits  compared  to  other  products 
when  consumers  dispose  of  them  as 


trash  that  is  ordinarily  buried  in  a 
sanitary  landfill  or  incinerated, 
unless  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  a  reasonable  basis  consisting 
of  competent  and  reliable  scientific 
evidence  that  substantiates  such 
representation.  To  the  extent  such 
evidence  of  a  reasonable  basis  consists 
of  scientific  or  professional  tests, 
analyses,  research,  studies,  or  any  other 
evidence  based  on  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable"  only  if  those  tests,  analyses, 
research,  studies,  or  other  evidence  are 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
and  using  procedures  generally  accepted 
in  the  profession  to  yield  accurate  and 
reliable  results. 

B.  Provided,  however,  respondents 
will  not  be  in  violation  of  this  Order,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  American  Enviro  plastic 
products,  if  they  truthfully  represent  that 
their  plastic  products  will  compost, 
degrade  into  usable  compost,  or 
otherwise  be  converted  into  usable 
compost,  when  disposed  of  in  facilities 
that  collect  municipal  solid  waste  for 
composting  (that  is,  the  accelerated 
breakdown  of  waste  into  soil- 
conditioning  material),  provided  that  the 
labeling  of  such  products  and  any 
advertising  referring  to  the  degradability 
of  such  products  discloses  clearly, 
prominently,  and  in  close  proximity  to 
such  representation: 

(1)  That  such  products  are  not 
designed  to  degrade  in  landfills;  and 
either 

(2)(a)  That  facilities  to  compost  such 
products  are  generally  unavailable  in 
the  U.S.,  or 

(2)(b)  The  approximate  percentage  of 
the  U.S.  population  having  access  to 
composting  programs  for  such  products. 

If  the  advertising  and  labeling  of 
respondents'  plastic  products  otherwise 
complies  with  subpart  A  of  part  I  of  this 
Order,  respondents  will  not  be  in 
violation  of  this  Order  if  they  do  not 
make  the  disclosures  in  this  proviso 
(subpart  B). 

U. 

It  is  further  ordered,  that  respondents 
American  Enviro  Products,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Robert  D. 
Chickering  and  Michael  V.  Zullo, 
individually  and  as  officers  of  said 
corporation,  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
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connection  with  tne  advertising, 
labeling,  offering  fpr  sale,  sale,  or 
distribution  of  anj^  American  Enviro 
plastic  product,  including,  but  not 
linaited  to.  disposable  diapers  and  their 
plastic  packaging,  in  or  affecting 
commerce,  as  "coimnerce"  is  deiFined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  apd  desist  from 
representing,  directly  or  by  implication, 
by  words,  depictior.A,  or  symbols,  that 
any  such  product  i  iffers  any 
environmental  benefit,  unless  the 
specific  nature  of  lihat  benefit  is  clear 
from  the  context  o  -  is  disclosed  clearly, 
prominently,  and  i  n  close  proximity 
thereto:  and.  at  th(  time  of  making  such 
representation,  ret  pondents  possess  and 
rely  upon  a  reason  able  basis,  consisting 
of  competent  and  i  ehable  scientific 
evidence  that  substantiates  such 
representation.  Fo:  purposes  of  this 
provision,  a  disclo  sure  elsewhere  on  the 
product  package  shall  be  deemed  to  be 
"in  close  proximit]  "  to  such  tenns  if 
there  is  a  clear  an(  conspicuous  cross- 
reference  to  the  di;  iclosure.  The  use  of 
an  asterisk  or  othe  r  symbol  shall  not 
constitute  a  clear  <  nd  conspicuous 
cross-reference.  A  cross-reference  shall 
be  deemed  clear  a  id  conspicuous  if  it  is 
of  suHicient  promi  lence  to  be  readily 
noticeable  and  rea  dable  by  the 
prospective  purchi  ser  when  examining 
the  package. 

m. 

//  is  further  orde  red  that  for  three  (3) 
years  from  the  dat  >  that  the 


representations  to 
are  last  dissemina 
maintain  and  upoi 


which  they  pertain 
ed,  respondents  shall 
request  make 


available  to  the  Fe  deral  Trade 
Commission  for  in  ipection  and  copying: 

A.  All  materials  relied  upon  to 
substantiate  ^ny  r  "presentation  covered 
by  this  Order:  and 

B.  All  tests,  repc  rts,  studies,  surveys, 
in  their  possession  or 
diet,  qualify,  or  call 
representation  or  the 
espondenls  relied  for 


ordered 


or  other  materials 
control  that  contra 
into  question  such 
basis  upon  which 
such  representatic^ 

IV. 

//  is  further 
American  Enviro 
distribute  a  copy 
its  operating  divis 
officers,  agents, 
employees  en{ 
and  placement  of 
other  such  sales 
this  Order. 


that  respondent 
toducts,  Inc.,  shall 

this  Order  to  each  of 
ons  and  to  each  of  its 
representatives,  or 
in  the  preparation 
►dvertisements  or 
0  aterials  covered  by 


(fl 


gage  i 


It  is  further  ordered 
shall  notify  the  Cc  mm 
thirty  (30)  days  pr  or 


that  respondents 
ission  at  least 
to  any  proposed 


change  in  the  corporate  respondent, 
such  as  a  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

VI. 

//  is  further  ordered  that  each 
individual  respondent  named  herein 
prompUy  notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  a  new  business  or  employment.  In 
addition,  for  a  period  of  five  (5)  years 
from  the  service  date  of  this  Order,  the 
respondent  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment  whose 
activities  relate  to  the  manufacture,  sale, 
or  distribution  of  plastic  products,  or  of 
his  affiliation  with  a  new  business  or 
employment  in  which  his  own  duties 
and  responsibilities  relate  to  the 
manufacture,,  sale,  or  distribution  of 
plastic  products.  When  so  required 
under  this  paragraph,  each  such  notice 
shall  include  the  individual  respondent's 
new  business  address  and  a  statement 
of  the  nature  of  the  business  or 
employment  in  which  such  respondent  is 
newly  engaged,  as  well  as  a  description 
of  such  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment.  The  expiration 
of  the  notice  provision  of  this  paragraph 
shall  not  affect  any  other  obligation 
arising  under  this  Order. 

VII. 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  thnes  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  American  Enviro 
Products,  Inc.,  a  California  corporation, 
and  Robert  D,  Chickering,  and  Michael 
V.  Zullo,  individually  and  as  officers  of 
the  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  pubhc  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 


and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  package 
Icibeling  and  advertising  of  American 
Enviro  Products,  inc.'s  "Bunnies" 
disposable  diapers.  The  Commission's 
complaint  charges  that  the  respondents' 
labeling  and  advertising  contained 
unsubstantiated  representations 
concerning  "Bunnies"  diapers'  alleged 
biodegradability  and  the  environmental 
benefits  that  could  be  obtained  when 
the  diapers  were  disposed  of  as  trash. 
The  complaint  alleges  that  the 
respondents  represented  that  "Bunnies" 
disposable  diapers  offer  a  significant 
environmental  benefit  when  consumers 
dispose  of  them  as  trash,  and  that 
"Bunnies"  diapers  will  completely  br^ak 
down,  decompose,  and  return  to  nature 
within  3-5  years. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  siitiilar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
the  respondents  to  cease  representing 
that  any  plastic  product  or  plastic 
packaging  is  "degradable," 
"photodegradable,"  or  "biodegradable," 
or  more  specifically,  through  the  use  of 
such  terms  or  substantially  similar 
terms,  that  such  plastic  products  offer 
any  environmental  benefits  compared  to 
other  products  when  disposed  of  as 
trash  that  is  ordinarily  buried  in  a 
sanitary  landfill,  or  incinerated,  unless 
the  respondents  have  a  reasonable  basis 
for  such  representations  at  the  time  they 
are  made.  Part  I  also  contains  a  proviso 
that  allows  the  respondents  to  advertise 
certain  plastic  products  as 
"compostable"  or  "degradable"  without 
violating  part  I  of  the  proposed  order. 
The  respondents  may  use  the  terms  if 
such  products  can  be  converted  into 
usable  compost  (soil  conxiitioning 
material)  in  municipal  solid  waste 
composting  programs,  and  if  they 
disclose,  clearly,  prominently,  and  in 
close  proximity  to  such  claims,  either 
that  facilities  for  composting  such 
products  are  generally  unavailable  in 
the  United  States,  or  the  approximate 
percentage  of  the  U.S.  population  that 
has  access  to  facilities  for  composting 
such  products.  Furthermore,  respondents 
must  also  disclose  that  such  products 
are  not  designed  to  degrade  in  landfills. 

Part  II  of  the  proposed  order  provides 
that  if  the  respondents  represent  in 
advertising  or  labeling  that  their  plastic 
products  offer  £iny  environmenta J 
benefit,  they  must  have  a  reasonable 
basis  consisting  of  competent  and 
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reliable  scientific  evidence  that 
substantiates  the  claims.  Further,  to 
ensure  comoliance  with  this  provision, 
the  order  reouires  the  respondents  to 
disclose  si^ecifically  what  they  mean  by 
the  claims,  if  it  is  not  clear  from  the 
context. 

The  proposed  order  also  requires  the 
respondents  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials  and 
employees,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
to  notify  the  Commission  of  any  changes 
in  the  business  or  employment  of  the 
named  individual  respondents,  and  to 
file  one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  offlcial  interpretation  of 
the  agreement  and  proposed  order  or  to  - 
modify  in  any  way  their  terms. 
DonaU  S.  Cluk. 
Secretary. 

(PR  Doc  91-Zie42  Filed  9-9-01:  8:46  am| 
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Automatic  Data  Processing,  Inc..  et  aU 
Proposed  Consent  Agreement  Witti 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  Jersey  based 
company  and  its  subsidiary  from  making 
misrepresentations  concerning  the 
advantages  of  financing  purchases,  and 
from  selling  or  licensing  software  or 
printed  materials  the  firm  knows  or 
should  know  are  likely  to  be  used  to 
misrepresent  comparative  costs. 
DATES:  Comments  must  be  received  on 
or  before  November  12, 1901. 
ADORCSSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  njRTHER  INFORMATION  CONTACT 
John  Lefevre,  FTC/S-4429,  Washington, 
DC  20580.  (202)  326-3209. 
SUPPI.EMENTARV  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  9  2.34  of  the  Commision  Rules  of 
Practice  (16  CFR  2.34),  notice  is  hereby 


given  that  the  follo«ving  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  l>een  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record' for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b){6){ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Automatic 
Data  Processing.  Inc.,  a  corporation,  and 
ADP,  Inc.,  a  corporation,  and  it  now 
appearing  the  Automatic  Data 
Processing,  Inc.,  and  ADP.  Inc.. 
hereinafter  sometimes  referred  to  as 
proposed  respondents,  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  t)eing 
investigated. 

//  is  hereby  agreed  by  and  between 
Automatic  Data  Processing.  Inc.,  and 
ADP,  Inc.  and  their  duly  authorized 
officer,  their  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Respondents  Automatic  Data 
Processing.  Inc.,  and  ADP,  Inc.,  are 
corporations  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware. 
Respondents  have  their  principal  office 
and  place  of  business  at  One  ADP 
Boulevard.  Roseland,  N.J.  07068. 

Respondent  Automatic  Data 
Processing,  Inc.,  dominates  and  controls 
the  acts  and  practices  of  its  wholly- 
owned  subsidiary,  ADP,  Inc. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  hereto  publicly  released.  The 


Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
comolaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  rights 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 


//  is  ordered  that  respondents 
Automatic  Data  I^cessing,  Inc.,  a 
corporation,  ADP,  Inc.,  a  corporation, 
and  their  successors  and  assigns. 
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//. 

//  is  further  ore  ered  that  respondents 
shall,  in  conjunct  on  with  their  next 
Routine  Release  i  »f  their  "Onsite  Plus 
Finance  &  Insura  ice"  computer 
software  (the  "Sc  ftware"),  but  in  any 
case  within  ninety  (90)  days  of  the  date 
of  service  of  this  Order,  notify,  through  a 
letter  in  the  form  set  out  in  Attachment 
A,  all  purchasers  or  licensees  of  the 
Software  that: 

(1)  Respondents  have  entered  into  a 
consent  agreeme  it  with  the  Federal 
Trade  Commission  to  cease  and  desist 
from  the  use  of  tl  e  "Cash  Comparison" 
screen  and  print(  ut  in  the  Software,  and 
they  will  no  long  \t  be  available  as  part 
of  the  software  p  ickage; 

(2)  Because  usi  of  such  screen  and 
printout  may  mis  ead  consumers,  the 
purchaser  or  lice  isee  should 
immediately  discontinue  such  use. 
For  purposes  of  t  lis  paragraph,  the  term 
"Routine  Releas^  '  means  an  update  of 
respondents'  computer  software 
package,  contain  ng  improvements, 
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additions,  and/or  corrections,  that  is  or 
may  be  periodically  provided  to 
purchasers  and  licensees  of 
respondents'  software  and  which  such 
purchasers  and  licensees  are 
contractually  obligated  to  install  on 
their  computer  systems. 

///. 

//  is  further  ordered  that  respondents 
shall  maintain  for  at  least  three  (3)  years 
and,  upon  request,  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying,  documentation 
of  their  compliance  with  this  order. 

It  is  further  ordered  that  respondents 
shall  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
respondents  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporations  that  may  affect  compliance 
obligations  arising  out  of  this  order. 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
upon  them  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  compHed  with  this 
order. 

Attachment  A 

Dear  Client:  Automatic  Data  Processing, 
Inc..  and  its  subsidiary,  ADP,  Inc. 
(collectively  referred  to  as  "ADP"),  have 
entered  into  a  consent  agreement  with  the 
Federal  Trade  Commission  (FTC)  to  stop 
providing,  selling,  licensing  or  otherwise 
supplying  you  with  the  "Cash  Comparison" 
screen  and  printout  in  our  Onsite  Pius 
Finance  &  Insurance  software.  According  to 
the  FTC,  use  of  the  screen  and  printout 
conveys  the  erroneous  impression  that  a 
consumer  will  save  money  by  financing  or 
arranging  for  financing  rather  than  paying 
cash.  The  FTC  alleges  that,  because  the 
consumer  will  not  save  money  by  fmancing. 
this  representation  is  false  and  misleading 
and  a  violation  of  the  Federal  Trade 
1  jmmission  Act.  The  FTC  has  not  otherwise 
challenged  the  software. 

As  of  (date).  ADP  updated  its  Onsite  Pius 
Finance  &  Insurance  software  and  removed 
the  "Cash  Comparison"  screen  and  printout 
from  this  software  package.  As  you  know, 
your  licensing  agreement  with  ADP  requires 
you  to  promptly  install  all  such  updates. 
Therefore,  you  are  not  authorized  to  use  the 
"Cash  Comparison"  and  continued  use  of  the 
"Cash  Comparison"  will  be  a  violation  of 
your  license.  Because  the  ecreen  and  printout 
may  be  misleading  to  consumers,  you  should 
immediately  stop  using  them.  You  should  also 
be  aware  that  the  FTC  has  taken  the  position 
that  the  use  of  any  such  comparison,  whether 
manually  created  or  computer  generated, 
may  be  deceptive  and  misleading  and  a 
violation  of  Federal  law. 

Sincerely  yours. 


Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  containing  a 
consent  order  from  Automatic  Data 
Processing,  Inc..  a  corporation,  and  ADP, 
Inc..  a  corporation  (collectively  referred 
to  as  "ADP"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Under  the  proposed  agreement,  ADP 
will  cease  and  desist  from  providing 
computer  software  that  automobile 
dealers  have  used  to  produce  a 
computer  display  and  printout  called  a, 
"cash  comparison."  According  to  the 
complaint  accompanying  the  proposed 
order,  the  "cash  comparison"  conveys 
the  false  impression  that  consumers  can 
save  money  by  financing  a  vehicle 
purchase  rather  than  paying  cash  for  the 
vehicle.  The  complaint  alleges  that  by 
disseminating  the  cash  comparison. 
ADP  engaged  in  an  unfair  or  deceptive 
act  or  practice  in  violation  of  section 
5(a)  of  the  Federal  Trade  Commission 
Act. 

The  complaint  also  alleges  that  ADP 
engaged  in  an  unfair  or  deceptive 
practice  by  misrepresenting,  directly  or 
by  implication,  that  the  number  shown 
as  the  "NET  DIFFERENCE"  on  its 
computer  display  and  printout  is  an 
amount  that  a  consumer  would  save  by 
financing  or  arranging  for  financing 
through  ADP's  clients  rather  than 
redeeming  a  certificate  of  deposit  and 
paying  cash.  Further,  the  complaint 
alleges  that  ADP  violated  the  Act  by 
representing  that  the  screen  and  printout 
are  a  valid  comparison  of  the  cost  of 
financing  with  the  cost  of  redeeming  a 
certificate  of  deposit  and  paying  cash. 
Finally,  the  complaint  alleges  that  ADP 
engaged  in  an  unfair  or  deceptive  act  or 
practice  by  placing  in  the  hands  of 
others  the  means  and  instrumentalities 
to  use  false  and  misleading 
representations. 

The  consent  order  contains  provisions 
designed  to  prevent  ADP  from  engaging 
in  similar  allegedly  illegal  acts  and 
practices  in  the  future. 

Specifically,  part  I  of  the  order 
requires  ADP  to  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  a  consumer  can  save  money  by 
financing  rather  than  paying  cash  for  a 
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purchase,  when  the  interest  rate  for  the 
financing  is  higher  than  the  rate  the 
consumer  would  receive  on  the  funds  to 
be  used  to  make  the  cash  payment; 
misrepresenting,  through  the  use  of 
terms  such  as  "cash  comparison"  or  "net 
difference."  that  a  consumer  can  save 
money  by  Hnancing  or  arranging  for 
financing  through  ADP's  clients  rather 
than  by  paying  cash;  and 
misrepresenting  the  comparative  cost  to 
a  consumer  of  fmancing  a  purchase  as 
opposed  to  paying  cash  for  it. 

Further,  ADP  must  cease  and  desist 
from  selling  or  licensing  software  or 
printed  materials  to  any  person  when 
ADP  knows  or  should  know  that  the 
software  or  printed  materials  are  likely 
to  be  used  to  misrepresent  the 
comparative  cost  to  a  consumer  of 
fmancing  a  purchase  as  opposed  to 
paying  cash  for  it. 

Part  II  of  the  order  requires  ADP  to 
notify  all  purchasers  and  licensees  in 
writing,  during  the  next  release  of  the 
computer  software  at  issue  and  in  any 
event  within  ninety  (90)  days  of  the  date 
of  service  of  the  order,  that  ADP  will  no 
longer  use  the  "cash  comparison" 
display  and  printout,  and  will  no  longer 
make  them  available  to  dealers.  ADP 
must  also  tell  its  customers  that  they 
should  immediately  stop  using  the 
software  because  the  display  and 
printout  may  mislead  consumers. 

Part  III  requires  ADP  to  maintain 
documentation  of  its  compliance  with 
the  order  for  at  least  three  (3)  years  and 
make  the  documentation  available  to 
the  Commission  upon  request. 

Part  IV  requires  ADP  to  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  its 
corporate  structure  that  might  affect  its 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 

|FR  Doc.  91-21643  Filed  9-9-91:  8:45  am) 
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Di«th««m  Holding  (U.SA)  LTD^- 
Prohibited  Trade  PractiCM,  and 
Affirmative  Corractiva  Actlona 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMDMIIy:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
New  York  based  producer  of  telescopes, 
for  a  period  of  ten  years,  to  seek  prior 
Commission  approval  for  certain 
mergers  or  acquisitions. 

DATES:  Complaint  issued  November  28. 
1990.  Order  issued  August  19. 1991.' 

FOn  FURTHER  INFORMATION  CONTACT: 

Claudia  Higgins.  FTC/&-2308, 
Washington.  DC  20580.  (202)  32&-2662. 

8UPPLBMENTARV  INFORMATION:  On 

Wednesday.  May  29, 1991.  there  was 
published  in  the  Federal  Register.  56  FR 
2419S.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Diethelm 
Holding  (U.S.A.)  LTD.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  fmdings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement.  In 
disposition  of  this  proceeding. 

Authority:  (Sea  6.  38  Stat.  721;  15  U.S.C.  46. 
Interpret  or  apply  sec.  5.  38  Stat.  719.  as 
amended:  >ea  7. 38  Stat.  731.  as  amended;  15 
U.S.C.  45, 18. 

Donald  S.  Claric, 

Secretary. 

|FR  Doc.  91-21644  Filed  9-9-91:  8:45  amj 
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Harbour  Group  Investmanta,  LP.; 
Prohibltad  Trada  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Missouri  producer  of  telescopes,  for  a 
period  of  ten  years,  to  seek  prior 
Commission  approval  for  certain 
mergers  or  acquisitions, 

DATES:  Complaint  issued  November  28. 
1990.  Order  issued  August  19, 1991.' 


■  Coplei  of  Hm  Complaint  and  Ih*  Dedtion  and 
Order  are  available  from  (h«  Commiuion'i  Public 
Reference  Branch.  H-130.  eih  Street  k  Penniylvania 
Avenue,  NW.,  Waahington.  DC  20580. 


FOR  FURTNn  INFORMATION  CONTACT 

Claudia  Higgins.  FTC/S-2308, 
Washington.  DC  20580.  (202)  326-2682. 
SUPPLIMBfl-ARY  INFORMATION:  On 
Wednesday.  May  29, 1991.  there  was 
published  in  the  Federal  Register.  56  FR 
24195,  a  proposed  consent  agreement 
with  analysis  In  the  Mutter  of  Harbour 
Group  Investments.  LP.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  in 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  8,  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 

apply  aec.  5. 38  Stat.  718,  at  amended:  sac  7, 

38  Stat.  731.  at  amended;  IS  U.S.C.  45. 18) 

Donald  S.  CUrii. 

Secretary. 

|FR  Doc.  91-21648  Filed  9-9-91:  8:45  am| 

WUJMO  COOK  t7a»4«-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlrtistratlon 

Cooperative  Agreement  to  Support  a 
National  Center  for  Food  Safety  and 
Technology;  Intant  To  Renew  a 
Cooparattva  Agraamant 

AGENCY:  Food  and  Dnig  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
intention  to  accept  and  consider  a  single 
source  application  for  the  award  of  4 
cooperative  agreement  to  the  Illinois 
Institute  of  Technology  (IIT)  to  support 
the  National  Center  for  Food  Safety  and 
Technology  (NCFST).  which  is  located 
on  IITs  Moffett  Campus  in  Bedford 
Park.  IL  60638.  Competition  is  limited  to 
IIT  because:  (1)  IIT  has  the  unique 
capability  to  bring  together  diverse 
perspectives  on  food  safety;  (2)  IIT  has 
access  to  the  exceptional  combination  of 
scientific  expertise,  pilot  plants,  and 
research  facilities  necessary  to  focus 
those  perspectives  on  cooperative  food 
safety  programs;  and  (3)  IIT  has  a 
cooperative  food  safety  research 
program  and  an  academic  degree 
program  in  food  safety  underway.  This 
is  the  first  American  effort  to  join  the 
resources  of  government,  academia.  and 


46190 


Federal  Register  /  Vol.  56.  No.  175  /  Tuesday.  September  10.  1991  /Notices 


industry  in  a  cons  irtium  to  study  issues 
of  food  safety. 
ADDRESSES:  An  a|  tplication  is  available 
from  and  should  be  submitted  to:  Robert 
L  Robins.  State  Cpntracts  and 
Assistance  Agreements  Branch  (HFA- 
520),  Food  and  Drtg  Administration. 
Park  Bldg..  room  3[-20.  5600  Fishers  Lane. 
Rockville,  MD  208B7.  301-443-6170. 
Applications  hand  carried  or 
commercially  delivered  should  be 
addressed  to  the  Bark  Bldg.,  room  3-20. 
12420  Parklawn  Di..  Rockville.  MD 
20857.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  manager  lent  aspects:  Robert  L. 
Robins,  (address  ( bove). 

Regarding  the  programmatic  aspects: 
Karen  Carson,  Cepter  for  Food  Safety 
and  Applied  Nutrillion  (HFF-410),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  2  D204.  202-485-0110. 
SUPPLEMENTARY  II IFORMATION:  FDA  is 
announcing  its  int  ;ntion  to  accept  and 
consider  a  single  t  ource  application 
from  IIT  for  a  cooj  >erative  agreement  to 
support  the  NCFS^.  FDA's  authority  to 
enter  into  grants  ^d  cooperative 
agreements  is  set  but  in  section  301  of 
the  Public  Health  Service  Act  (42  U.S.C. 
241).  FDA's  research  program  is 
described  in  the  CJatalog  of  Federal 
Domestic  Assistance  No.  93.103.  Before 
entering  into  cooperative  agreements. 
FDA  carefully  Cor  siders  the  benefits 
such  agreements  4'ill  provide  to  the 
public. 

ITTs  applicatioh  for  this  award  will 


undergo  dual  peei 
review  committee 


science  research  \  nil  review  and 
evaluate  the  appli  :ation  based  on  its 


scientific  merit.  A 
will  be  conducted 


review.  An  external 
of  experts  in  food 


IMI 


second  level  review 
by  the  National 

Advisory  Environmental  Health  Science 

Council. 

I.  Background 

In  the  May  3.  lEJBa  Federal  Register  (53 

FR  15736),  FDA  pv  blished  a  request  for 
application  for  a  ( ooperative  agreement 
onal  Center  for  Food 
Safety  which  joini  i  the  resources  of 
government,  acadsmia,  and  industry  in  a 
consortium  to  stu^y  questions  of  food 
safety.  FDA  awarled  the  cooperative 
agreement  to  IIT  i  n  September,  1988. 
Proposals  receive  i  were  competitively 
reviewed  by  a  panel  of  non-FDA  food 
scientists,  and  the  award  approved  by 
the  National  Adv;  sory  Environmental 
Health  Science  C(  luncil  in  September, 
1988. 

Under  the  cooperative  agreement.  IIT 
has  established  and  staffed  NCFST  at 
FIT'S  Moffett  Campus  in  Bedford  Park. 
Illinois.  Other  participants  in  this  efi'ort 


are  the  IIT  Research  Institute,  the  Food 
Science  Department  of  the  University  of 
Illinois,  Urbana-Champaign,  FDA.  and 
industry.  NCFST  is  structured  so  that 
representatives  of  participating 
organizations  play  a  role  in  establishing 
policy  and  administrative  procedures,  as 
well  as  identifying  long-  and  short-term 
research  needs.  With  this  organizational 
structure.  NCFST  is  able  to  build 
cooperative  programs  focused  on  food 
safety  on  a  foundation  of  knowledge 
about  current  industrial  trends  in  food 
processing  and  packaging  technologies, 
regulatory  perspectives  from  public 
health  organizations,  and  fundamental 
scientific  expertise  from  academia. 

II.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program,  if  granted, 
will  be  in  the  form  of  a  cooperative 
agreement.  In  1991,  FDA  is  providing 
$2,000,000  for  this  award.  The  award 
will  be  subject  to  all  policies  and 
requirements  that  govern  the  research 
grant  programs  of  the  Public  Health 
Service  (PHS),  including  the  provisions 
of  42  CFR  part  52,  45  CFR  part  74,  and 
PHS  grants  policy  statement. 

B.  Length  of  Support 

The  length  of  support  will  be  1  year 
with  the  possibility  of  an  additional  2 
years  of  noncompetitive  support. 
Continuation,  beyond  the  first  year,  will 
be  based  upon  performance  during  the 
preceding  year  and  the  availability  of 
Federal  fiscal  year  appropriations. 

III.  Reasons  for  Single  Source  Selection 

FDA  believes  that  there  is  compelling 
evidence  that  IIT  is  uniquely  qualified  to 
fulfill  the  objectives  of  the  proposed 
cooperative  agreement.  IIT's  MofTett 
Campus,  where  NCFST  is  located,  is  a 
unique  research  facility  which  includes 
an  industrial-size  pilot  plant  and  smaller 
pilot  plants,  laboratories,  offices, 
containment  facilities,  classrooms,  and 
support  facilities  which  permit  research 
from  benchtop  to  industrial-scale.  The 
industrial-size  pilot  plant  is  built  to 
accommodate  routine  food  processing 
and  packaging  research  in  a  commercial 
atmosphere.  The  physical  layout  of  the 
plant  provides  maximum  versatility  in 
the  use  and  arrangement  of  equipment 
of  both  commercial  and  pilot  size,  and  in 
the  capability  to  simultaneously  operate 
several  different  pieces  of  equipment 
without  interference  with  each  other.  In 
addition  to  facilities  to  conduct  routine 
processing  research,  there  are  facilities 
suitable  for  more  complex  research, 
notably  a  new  biotechnology  research 
facility,  funded  by  the  State  of  Illinois, 
for  scale-up  and  downstream  processing 


and  purification  research.  Other 
facilities  include  containment  facilities 
in  which  research  involving  use  of 
components  that  may  be  potentially 
hazardous,  such  as  pathogens  in 
pasteurization  or  modified  atmosphere 
packaging  research,  may  be  conducted. 

Since  1988,  IIT  has  provided  an 
environment  in  which  scientists  from 
diverse  backgrounds — academia, 
government,  and  industry — have 
brought  their  unique  perspectives  to 
focus  on  contemporary  issues  of  food 
safety,  NCFST  functions  as  a  neutral 
ground  where  scientific  exchange,  about 
generic  food  safety  issues,  occurs  freely 
and  is  channeled  into  the  design  of 
cooperative  food  safety  programs.  For 
example,  a  research  planning  meeting 
was  held  to  discuss  the  status  of  plastics 
recycling  for  food  container  use.  This 
meeting  brought  together  NCFST 
participants  with  expertise  and 
knowledge  about  plastics  recycling 
(representatives  of  government, 
academia,  and  industry)  to  discuss  the 
status  of  recycling  research  in  the  U.S. 
industry  and  regulatory  perspectives. 
The  object  of  the  meeting  was  to  design 
cooperative  research  which  would 
complement  work  being  done  by  other 
researchers,  fill  existing  gaps  in 
knowledge  and  expertise  associated 
with  recycled  plastic  packaging 
materials,  and  answer  questions  about 
safety  and  use  of  these  materials.  This 
research  is  currently  underway. 

In  addition  to  research  on  recycled 
plastics  for  food  container  use,  the 
cooperative  research  program,  currently 
in  progress,  investigates  safety  aspects 
of  biotechnological  and  fermentation 
techniques,  validation  of  critical 
controls  in  computerized  and  automated 
processing  lines,  and  formation  of 
potentially  detrimental  compounds 
during  high-temperature  processing. 
This  cooperative  research  will  provide 
fundamental  food  safety  information,  in 
the  public  domain,  for  use  by  all 
segments  of  the  food  science  community 
in  product  and  process  development, 
regulatory  activities,  academic 
programs,  and  consumer  programs. 

An  academic  degree  program  (which 
is  not  part  of  the  cooperative  agreement) 
in  food  safety  science  has  been 
inaugurated  at  IIT.  The  program  will 
produce  graduates  with  a  foundation  in 
food  science  and  technology  with 
specialization  in  food  safety.  Graduates 
from  this  program  will  manage  quality 
control,  safety  assurance,  and  hazard 
analysis  and  critical  control  points 
programs  is  industry.  They  will  design 
equipment  and  processes  for  use  in  the 
production  and  packaging  of  safe  food 
products.  In  public,  regulatory,  and  other 
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public  health  organizations,  these 
graduates  will  evaluate  the  adequacy  of 
processing  and  packaging  parameters  to 
produce  safe  endproducts  and  they  will 
manage  regulatory  and  information 
programs  enhancing  the  safety  of  the 
food  supply  and  consumer  knowledge 
about  the  food  supply.  Graduate 
students  from  IIT  and  the  University  of 
Illinois  are  gaining  hands-on  experience 
in  food  safety  by  participating  in  the 
cooperative  food  safety  research 
program. 

Collaboration  between  the  public  and 
the  private  sector  is  an  efficient  means 
for  both  to  remain  current  with  scientific 
and  technical  accomplishments  from  a 
food  safety  perspective.  These 
collaborative  programs  will  produce 
generic  knowledge  and  expertise  to  be 
used  by  all  segments  of  the  food 
processing  and  packaging  industry,  as 
well  as  by  public  health  organizations, 
regulatory,  agencies,  and  academic 
institutions  in  the  performance  of  their 
roles  in  the  food  science  community. 
Technology  transfer  mechanisms,  which  . 
will  develop  out  of  the  cooperative  food 
safety  programs,  will  facilitate  the 
movement  of  advanced  food  processing 
and  packaging  technologies  into  the 
marketplace,  while  assuring  the  safety 
of  those  products. 

IV.  Reporting  Requirements 

Program  progress  reports  and 
nnancial  status  reports  will  be  required 
quarterly,  based  on  date  of  award. 
These  reports  will  be  due  within  30  days 
after  the  last  day  of  each  quarter.  A  final 
program  progress  report  and  Hnancial 
status  report  will  be  due  90  days  after 
expiration  of  the  budget  period  of  the 
cooperative  agreement. 

V.  Delineation  of  Substantive 
Involvement 

Substantive  involvement  by  the 
awarding  agency  is  inherent  in  the 
cooperative  agreement  award. 
Accordingly,  FDA  will  have  substantial 
involvement  in  the  program  activities  of 
the  project  funded  by  the  cooperative 
agreement.  Substantive  involvement 
includes,  but  is  not  limited  to,  the 
following: 

1.  FDA  will  appoint  a  project  officer  or 
coproject  officers  who  will  actively 
monitor  the  FDA-supported  program 
under  this  award. 

2.  FDA  shall  have  prior  approval  on 
the  appointment  of  all  key 
administrative  and  scientific  personnel 
proposed  by  the  grantee. 

3.  FDA  will  be  directly  involved  in  the 
guidance  and  development  of  the 
program  and  of  the  personnel 
management  structure  for  the  program. 


4.  FDA  scientists  will  participate,  with 
the  grantee,  if  the  grant  is  awarded  in 
determining  and  carrying  out  the 
methodological  approaches  to  be  used. 
Collaboration  will  also  include  data 
analysis,  interpretation  of  findings,  and. 
where  appropriate,  coauthorship  of 
publications. 

Dated:  September  3. 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  91-21593  Filed  9-&-01:  8:45  am] 

BIUINO  CODE  4tM>-01-« 


[Docket  No.  91D-0202] 

Points  to  Consider  for  Internal 
Reviews  and  Corrective  Action 
Operating  Plans;  Availability 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  the 
availability  of  a  document  entitled, 
"Points  to  Consider  for  Internal  Reviews 
and  Corrective  Action  Operating  Plans." 
The  document  describes  actions  that 
applicants  may  take  to  affirm  the 
validity  of  data  in  premarket 
applications  for  FDA  regulated  products 
when  those  data  have  been  called  into 
question  by  FDA  because  of  fraud, 
untrue  statements  of  material  facts, 
bribery,  and  illegal  gratuities.  The 
document  provides  guidance  related  to 
FDA's  policy  document  entitled,  "Fraud. 
Untrue  Statements  of  Material  Facts. 
Bribery,  and  Illegal  Gratuities." 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

ADDRESSES:  "Points  to  Consider  for 
Internal  Reviews  and  Corrective  Action 
Operating  Plans"  may  be  ordered  from 
National  Technical  Information  Service 
(NTIS).  U.S.  Department  of  Commerce. 
5285  Port  Royal  Rd..  Springfield.  VA 
22181.  Orders  must  reference  NTIS  order 
number  PB  91-228106  and  include 
payment  of  $17  for  each  paper  copy  or 
$9  for  each  microfiche  copy  of  the 
document.  Payment  may  be  made  by 
check,  money  order,  charge  card 
(American  Express,  VISA,  or 
MasterCard),  or  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  card  account 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650.  "Points  to  Consider  for 
Internal  Reviews  and  Corrective  Action 
Operating  Plans"  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 


12420  Parklawn  Dr.,  Rockville,  MD 
20857.  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mischelle  B.  Ledet.  Division  of 
Compliance  Policy  (HFC-230).  Food  and 
Drug  Administration.  5600  Fisheries 
Lane.  Rockville.  MD  20857.  301-443- 
1500. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

announcing  the  availability  of  a 
document  entitled.  "Points  to  Consider 
for  Internal  Reviews  and  Corrective 
Action  Operating  Plans."  The  document 
describes  actions  that  applicants  may 
take  to  affirm  the  validity  of  data  in 
premarket  applications  for  FDA 
regulated  products  when  those  data 
have  been  called  into  question  by  FDA 
because  of  fraud,  untrue  statements  of 
material  facts,  bribery,  and  illegal 
gratuities.  The  document  provides 
guidance  on  conducting  internal  reviews 
and  on  developing  and  implementing 
corrective  action  operating  plans 
recommended  in  FDA's  policy  document 
entitled.  "Fraud,  Untrue  Statements  of 
Material  Facts.  Bribery,  and  Illegal 
Gratuities"  (fraud  policy).  Notice  of 
FDA's  fraud  policy  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  statements  made  in  the  "Points  to 
Consider  for  Internal  Reviews  and 
Corrective  Action  Operating  Plans" 
document  do  not  establish  criteria, 
standards,  or  requirements  that  bind 
FDA  or  any  applicant.  The  document 
also  does  not  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
person. 

Dated:  July  1. 1991. 
David  A.  KeMlar, 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  91-21591  Filed  9-9-91;  8:45  am] 

BiLLMO  COM  41«0-01-« 


(Docket  Na  90N-0332] 

Fraud,  Untrue  Statements  of  Material 
Facts,  Bribery,  and  Illegal  Gratuities; 
Final  Policy 

AOENCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
final  policy  on  "Fraud.  Untrue 
Statements  of  Material  Facts.  Bribery, 
and  Illegal  Gratuities"  (fraud  policy). 
The  policy  sets  forth  FDA's  general 
approach  regarding  applicants  that  seek 
to  subvert  the  agency's  review  and 
approval  processes  for  premarket 
applications.  The  policy  also  outlines 
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recommended  corective  actions  by 
which  applicants  i  nay  seek  to  restore 
FDA's  confidence  in  their  integrity  and 
permit  the  agency  to  proceed  with 
substantive  scient  fie  review  of  their 
premarket  applications.  The  final  policy 
is  being  issued  as  [Compliance  Policy 
Guide  (CPG)  7150.  M. 
EFFECTIVE  DATE;  September  10. 1991. 
addresses:  CPG  ;  '150.09  may  be 
ordered  from  Nati  >nal  Technical 
Information  Servi<|e  (NTIS).  U.S. 
Department  of  CoHimerce.  5285  Port 
Royal  Rd..  Springfield,  VA  22161.  Orders 
must  reference  Nl  IS  order  number  PB 
91-228098  and  inci  ude  payment  of  $9  for 
each  paper  or  mici  ofiche  copy.  Payment 
may  be  made  by  c  leck.  money  order, 
charge  card  (Ameiican  Elxpress,  Visa,  or 
Mastercard),  or  bi  ling  arrangements 
made  with  NTIS.  ( Iharge  card  orders 
must  include  the  c  large  card  account 
number  and  expinition  date.  For 
telephone  orders  cr  further  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650.  CPG  715  ).09  is  available  for 
public  examinatioi  i  in  the  Dockets 
Management  Bran  :h  {HFA-305).  Food 
and  Drug  Adminis  ration,  rm.  1-23, 
12420  Parklawn  Di.,  Rockvilie.  MD 
20857,  between  9  a  .m.  and  4  p.m., 
Monday  through  E  -iday. 

FOR  FURTHER  INFOltMATION  CONTACT! 

Mischelle  B.  Ledet,  Division  of 
Compliance  Policy!  (HFC-230),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockvilie.  MD  208S7,  301-443-1500. 


SUPPLEMENTARY 

result  of  activities 
untrue  statements 
bribery,  and  illega 


formation:  As  a 

involving  fraud, 
of  material  facts, 
gratuities  (wrongful 


acts]  by  some  manufacturers  of  generic 


human  drugs.  FDA 


assessed  various  efforts  to  subvert  the 
integrity  of  the  age  ncy's  review 
processes.  In  its  in  /estigations  resulting 
from  illegal  gratuit  es  provided  to  FDA 
employees  and  fra  id  and  discrepancies 
in  data  submissions.  FDA  uncovered 
broader  patterns  o  '  fraud  and 
discrepancies  in  a  iplications  to  the 
agency  that  raise  i  erious  questions  as  to 


the  reliability  of  al 
those  applicants  o 
product  safety  anc 


which  application 
on  fraudulent  data 


In  the  Federal  Raster 
21. 1990  (55  FR 
proposed  policy  oi 
False  Statemei'p, 
Gratuities."  The 
described  the 
regarding  data  su 


has  investigated  and 


data  submissions  by 
fered  to  demonstrate 
efficacy.  FDA. 


therefore,  developi  id  an  approach  to 
ensure  validity  of  i  ata  called  into 
question  by  such  v  Tongful  acts  and  to 
remove  from  the  ir  arket  products  for 


approval  was  based 


of  December 
,  FDA  published  its 
"Fraud,  Material 
Sribery,  and  Illegal 
pioposed  policy 
ager  cy's  approach 
b  missions  from 


applicants  who  have  sought  to  subvert 
the  agency's  review  and  approval  of 
premarket  applications.  The  proposed 
policy  also  outlined  corrective  actions 
by  which  applicants  that  have  engaged 
in  such  subversion  may  seek  to  restore 
FDA's  confidence  in  the  integrity  of  data 
in  their  applications  and  permit  the 
agency  to  proceed  with  substantive 
scientific  review  of  that  data. 

FDA  requested  comments  on  the 
proposed  policy  by  January  22, 1991. 
FDA  subsequently  extended  the 
comment  period  to  February  21, 1991. 
Notice  of  this  extension  was  published 
in  the  Federal  Register  of  January  25, 
1991  (56  FR  2929). 

FDA  received  16  letters  of  comment 
on  the  proposed  policy.  Eight  of  the 
letters  were  from  trade  associations, 
five  from  drug  manufacturers,  one  from 
a  consumer  group,  one  from  a  member 
of  Congress,  and  one  unsigned.  A 
summary  of  the  issues  raised  by  the 
comments  and  the  agency's  responses  to 
those  issues  are  as  follows: 

I.  Comments 

1.  One  comment  expressed  concern 
that  FDA  did  not  define  the  terms 
"fraud,  material  false  statements, 
bribery,  or  illegal  gratuities."  The 
comment  indicated  there  can  be  a 
substantial  difference  between  fraud, 
bribery,  and  illegal  gratuities,  on  one 
hand,  and  material  false  statements,  on 
the  other. 

FDA  is  using  the  phrase  "untrue 
statements  of  material  facts."  in  the 
final  policy  rather  than  "material  false 
statements."  The  phrase  "untrue 
statements  of  material  facts"  is 
consistent  with  the  language  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act]  (see,  e.g.,  sections  505(e)(5)  and 
512(e)(l)(D])  (21  U.S.C  355(e)(5)  and 
360b(e)(l)(D)].  The  terms  "fraud,  untrue 
statements  of  material  facts,  bribery, 
and  illegal  gratuities"  are  used 
consistent  with  their  common  meanings. 

2.  A  few  comments  argued  that  the 
fraud  policy  should  be  promulgated 
under  section  701  of  the  act  (21  U.S.C. 
371]  as  a  binding,  enforceable  rule.  One 
comment  cited  several  court  cases  to 
support  this  position.  The  comments 
argued  that  denial  of  an  application  to 
market  a  drug  or  other  product 
constitutes  substantive  agency  action 
materially  affecting  the  economic  and 
proprietary  rights  of  applicants  and 
binds  the  applicants  involved.  One 
comment  argued  that  the  fraud  policy 
defines  "principles"  for  denial  or 
withdrawal  of  approval  that  are 
substantive,  not  interpretative  in  nature, 
and  warrant  the  adoption  of  regulations. 

FDA  does  not  agree  that  the  fraud 
policy  is  a  substantive  rule  or  that  the 


cited  cases  require  that  the  rule  be 
issued  under  section  701  of  the  act.  (See 
Vietnam  Veterans  of  America  v. 
Secretary  of  the  Navy,  843  F.2d  528,  530 
(D.C.  Cir.  1988);  American  Hospital 
Ass'n  v.  Bowen.  834  F.2d  1037, 1046  (D.C 
Cir.  1987);  Mado-Luna  v.  Fitzpatrick,  813 
F.2d  1006, 1015-1016  (9th  Cir.  1967): 
Information  Systems  &  Networks  Corp. 
v.  Adbnor.  687  F.  Supp.  674.  679  (D.D.C. 
1988);  see  also  Foundation  on  Economic 
Trends  v.  Johnson,  661  F.  Supp.  107 
(D.D.C.  1986).)  The  fraud  policy  does  not 
establish  any  requirement  that  is 
binding  upon  any  applicant  or  upon  the 
agency.  The  fraud  policy  does  not 
require  any  act  on  the  part  of  any 
applicant,  nor  does  it  provide  any 
interpretation  or  establish  any  standard 
by  which  FDA  will  determine  whether 
an  applicant's  behavior  is  illegal  or 
whether  an  application  contains  invalid 
data  or  is  otherwise  legally  deficient. 
The  policy  is  a  directive  to  FDA 
managers  to  ensure,  to  the  extent 
allowed  by  law  and  reasonably 
possible,  that: 

a.  Agency  decisions  on  pending 
applications  are  made  based  upon 
reliable  data; 

b.  Agency  resources  are  not  wasted 
on  reviews  of  data  that  are  invalid; 

c.  Pending  applications  containing 
fraudulent  data  are  removed  from  the 
review  process; 

d.  Approval  of  applications  containing 
fraudulent  data  is  withdrawn;  and 

e.  Marketed  products  that  may  be 
affected  by  wrongful  acts  do  not  pose  a 
threat  to  public  health. 

3.  One  comment  urged  FDA  to  insist 
on  full  cooperation  of  suspect  applicants 
to  ensure  that  FDA  investigative 
activities  have  not  been  impeded  or 
obstructed.  One  comment  noted  that 
because  a  policy  statement  lacks  the 
force  and  effect  of  law,  FDA  must  be 
prepared  to  support  and  defend  its 
actions  pursuant  to  the  policy  statement 
in  each  case  to  which  the  policy  is 
applied.  The  comment  indicated 
agreement  with  the  need  to  require 
corrective  actions  when  an  applicant 
has  engaged  in  wrongful  acts,  but 
questioned  how  FDA  will  enforce  its 
policy  of  corrective  actions  if  an 
applicant  declines  to  undertake  those 
corrective  actions  voluntarily. 

The  first  corrective  action  identified  in 
the  fraud  policy  is  full  cooperation  by 
the  applicant.  FDA  expects  applicants, 
including  all  levels  of  the  applicant's 
management  and  staff,  to  demonstrate 
active  and  effective  efforts  to  identify 
the  full  scope  of  the  wrongful  acts  and  to 
implement  corrective  actions.  FDA 
recognizes,  however,  that  the  fraud 
policy  does  not  impose  a  legal 
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requirement  that  applicants  implement 
the  corrective  actions  recommended  in 
the  poiic}.  FDA  will  rely  on  traditional 
regulatory  and  administrative  remedies 
when  applicants  do  not  voluntarily 
undertake  necessary  corrective  actions. 

4.  One  comment  contended  that 
sanctions  against  an  applicant  that  has 
deliberately  submitted  false  or 
fraudulent  data  should  be  increased. 
The  comment  noted  that  the  requirement 
to  submit  a  newly  certified  application 
is  not  sufficient  to  guarantee 
rehabilitation  of  the  applicant's 
character  and  docs  not  provide  a 
guarantee  that  a  renewed  application 
provides  accurate  and  reliable 
information.  The  comment  suggested 
that  any  applicant  who  has  submitted 
fraudulent  data  or  information  has 
demonstrated  such  a  fundamental  lack 
of  character  and  integrity  that  its 
applications  are  unqualified  for  agency 
approval,  at  least  on  the  specific  subject 
of  the  fraudulent  application.  The 
comment  stated  that  FDA's  policy 
should  be  amended  to  provide  that 
when  FDA  Hnds  that  an  applicant  has 
engaged  in  deliberate,  wrongful 
misconduct  associated  with  a  marketing 
application,  the  applicant  is  barred  from 
receiving  approved  for  that  application 
and,  in  instances  of  repeated 
wrongdoing,  is  barred  from  approval  of 
any  application. 

The  fraud  policy  does  not  establish  or 
impose  any  new  sanctions  for  wrongful 
acts.  The  stated,  general  objective  of  the 
fraud  policy,  to  refuse  to  approve,  or  to 
proceed  to  withdraw  approval  of, 
application  containing  fraudulent  data, 
is  an  exercise  of  agency  discretion  under 
the  existing  statutes  and  regulations. 
The  agency  does  not  have  express 
statutory  authority  to  impose  the 
suggested  penalty  of  debarment. 
Although  the  Department  of  Health  and 
Human  Services  (HHS)  advanced 
legislation  introduced  last  year  during 
the  101st  session  of  Congress  to  provide 
such  authority  to  FDA.  the  legislation 
was  not  enacted. 

5.  Several  comments  requested  that 
applicants  be  notified  of  any  allegations 
of  wrongdoing  and  that  they  be 
permitted  to  respond  to  those 
allegations  prior  to  any  agency  action. 
Several  comments  suggested  that  those 
accused  of  wrongdoing  should  be 
afforded  an  opportunity  for  a  hearing 
prior  to  conducting  a  validity 
assessment  of  deferring  substantive 
scientific  review  of  their  applications. 

FDA  intends  ordinarily  to  notify 
applicants  of  wrongdoing  and.  in  some 
instances,  even  of  suspected 
wrongdoing  associated  with  their 
applications.  The  agency  will  attempt  to 
provide  notification,  to  the  extent 


reasonably  possible,  when  a  significant 
question  has  been  raised  regarding  a 
pending  application  that  requires  a 
validity  assessment.  Each  FDA  center 
will  develop  procedures  to  provide  such 
notice,  consistent  with  the  priorities, 
statutory  provisions,  and  regulations 
applicable  to  that  center's  review 
process.  Under  this  policy,  conducting  a 
validity  assessment  ordinarily  will 
require  further  information  from  the 
applicant,  and  the  applicant's  ability  to 
respond  promptly  may  affect  the  time 
required  for  completion  of  review  for 
final  action  on  the  application. 

FDA  does  not  agree  that  a  hearing 
must  be  held  prior  to  conducting  a 
validity  assessment.  The  fraud  policy 
neither  requires  nor  precludes  any  FDA 
center  from  providing  an  opportunity  for 
an  applicant  to  present  its  views  prior  to 
the  agency's  conducting  a  validity 
assessment  or  prior  to  deferring 
substantive  scientific  review  pending 
the  outcome  of  a  validity  assessment. 
An  agency  decision  to  assess  data  prior 
to  the  normal  scientific  review  of  an 
application  does  not  constitute  a 
sanction  or  final  agency  action  on  the 
application.  Deferral  of  substantive  data 
review  under  these  circumstances  will 
help  ensure  that  FDA's  limited  resources 
are  not  wasted  in  reviewing  invalid 
data,  and  that  applications  are  approved 
based  on  valid  data.  As  before  the  fraud 
policy  was  developed,  final  agency 
action  to  refuse  to  approve  a  pending 
application  or  to  withdraw  an  approved 
application  will  be  taken  under  the 
procedures  set  forth  in  the  statutory 
provisions  and  regulations  applicable  to 
the  particular  review  process. 

6.  One  comment  expressed  concern 
because  the  fraud  policy  provides  that 
FDA  may  defer  substantive  review  of  all 
pending  applications  or  may  withdraw 
all  applications  submitted  by  an 
applicant  suspected  of  misconduct.  The 
comment  disagreed  with  FDA's 
statement  that  deferral  of  substantive 
data  review  does  not  constitute  a 
disqualification  or  debarment  of  the 
applicant.  The  comment  argued  that 
such  deferral  would  constitute 
permissive  debarment  of  a  suspected 
applicant  and  that  FDA  currently  lacks 
statutory  authority  for  debarment.  The 
comment  further  stated  that  the  act  does 
not  authorize  FDA  to  preclude  an 
applicant  from  obtaining  approval  of 
submitted  applications  that  are 
unrelated  to  the  suspect  drug 
application,  which  would  be  the 
practical  effect  of  the  policy  of  deferral 
of  substantive  review.  Therefore,  the 
comment  opposed  extending  the  fraud 
policy  to  applications  submitted  under 
section  505(b)  of  the  act  that  are  not 
directly  or  substantially  affected  by  the 


wrongful  acts.  Another  comment 
questioned  the  appropriateness  of 
extending  the  fraud  policy  to 
applications  other  than  abbreviated  new 
drug  applications  for  generic  drugs. 

FDA  does  not  agree  that  the  deferral 
of  substantive  data  review  under  the 
fraud  policy  is  equivalent  to  permissive 
debarment.  The  permissive  debarment 
authority  proposed  in  legislation  during 
the  101st  session  of  Congress  would 
have  precluded  participation  by  an 
applicant  in  agency  product  approval 
processes  for  certain  stated  periods  of 
time.  The  fraud  policy  does  not 
authorize  FDA  to  refuse  to  process  or 
review  a  particular  application. 
Although  deferral  of  substantive  data 
review  under  the  fraud  policy  may  affect 
the  timing  and  nature  of  FDA's  final 
action  on  the  application,  it  does  not 
preclude  review  and  approval  of  the 
application. 

The  comment's  reference  to 
applications  that  are  "directly  and 
substantially"  affected  by  wrongful 
conduct  is  not  clear.  It  is  clear,  however, 
based  on  FDA's  experience  with 
investigations  of  wrongful  acts 
associated  with  abbreviated  new  drug 
applications  (ANDA's)  for  generic  drugs, 
that  a  policy  limiting  validity 
assessments  and  deferral  of  substantive 
scientific  review  to  applications  in 
which  the  agency  has  actually 
discovered  evidence  of  fraud  or  untrue 
statements  would  be  inadequate.  In 
each  of  the  cases  in  which  applicants 
provided  illegal  gratuities  to  FDA 
employees,  the  applicants  were 
subsequently  found  to  have  submitted 
fraudulent  submissions  to  the  agency.  In 
most  instances  in  which  FDA 
discovered  fraud  or  discrepancies  in  a 
firm's  applications,  further  investigation 
revealed  fraud  and  discrepancies  in 
other  applications. 

FDA  cannot  assume  that  applications 
submitted  under  section  505(b)  of  the 
act.  or  under  other  statutory  provisions, 
are  different  from  ANDA's  in  that  they 
are  not  susceptible  to  fraud  and  untrue 
statements.  Indeed.  FDA  recently  has 
discovered  evidence  of  untrue 
statements  of  material  facts  in 
applications  submitted  for  innovative 
new  animal  drugs.  The  fraud  policy, 
therefore,  applies  to  other  agency 
review  processes. 

7.  Two  comments  cautioned  that,  for 
important  single-source  new  chemical 
entities,  approval  should  not  be  delayed 
or  the  product  should  not  be  withdrawn 
from  the  market  in  order  to  punish  an 
applicant  unless  the  underlying  safety  o. 
efficacy  of  that  product  has  been 
compromised  by  the  improprieties. 
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Although  the  friud  policy  states,  as  a 
general  objective,  that  there  should  be 
deferral  of  substa»itive  scientific  review, 
it  does  not  establish  a  requirement  that 
each  FDA  center  lefer  such  review  in  all 
cases.  FDA  mana  ;ers  retain  sufficient 
flexibility  to  cont  nue  scientific  review 
and  to  avoid  unni  cessary  delays  in  the 
approval  of  impoitant  new  therapies. 
Each  center  is  res  ;>onsible  for 
determining  its  o\  m  review  priorities. 
Under  the  fraud  p  Qlicy.  applications  for 
new  products  tha  may  yield  important 
therapeutic  or  dia  gnostic  gains,  and  are 
assigned  a  corres  )onding  high  review 
.  priority,  can  cent  nue  to  receive  priority 
review,  even  thou  gh  they  are  subjected 
to  a  validity  assei  sment.  As  under 
current  policy,  FE  A  centers  also  may 
consider  the  publ  c  health  significance 
of  the  product  in  i  leciding  whether  and 
when  to  seek  the  -emoval  of  an 
approved  producl  from  the  market  to  the 
extent  they  are  pi  ovided  such  discretion 
under  law. 

8.  One  commen  i  pointed  out  that  other 
regulatory  agenciis  have  authority  to 
levy  substantial  c  vil  penalties  for 
willful  misstatemi  ints.  The  comment 
recommended  ths  t  FDA  redouble  its 
efforts  to  obtain  a  uthority  from  Congress 
to  levy  civil  penalties  against  applicants 
for  willful  miscon  luct. 

In  the  Safe  Mec  ical  Devices  Act  of 
1990,  FDA  was  gi  en  authority  to 
impose  adminisfriitive  civil  penalties  for 
violations  pertain  ng  to  medical  devices 
(21  U.S.C.  333(fl).  n  addition.  HHS 
proposed  legislatisn  last  year  that 
would  estabhsh  broad  authority  to 
assess  administrative  civil  penalties  in 
appropriate  circumstances  involving 
FDA  regulated  pr  tducts.  HHS  currently 
is  considering  wh  ;lher  to  propose 
similar  legislatior  in  the  future. 

9.  Several  comr  lents  expressed 
concern  about  the  threshold  for  invoking 
the  provisions  of  he  fraud  poHcy.  A  few 
comments  object*  d  because  there  is  no 
language  in  the  p(  >licy  to  prevent  FDA's 
indiscriminate  or  inappropriate  use  of 
the  policy  or  to  lii  lit  FDA's 
indiscriminate  or  inappropriate  use  of 
the  policy  or  to  lii  ait  FDA's  actions 
under  the  policy.  \  few  comments 
suggested  that  FC  A  should  establish 
objective  criteria  or  a  reasonable  basis 
for  invoking  the  p  olicy.  One  comment 
requested  clarific  ition  of  whether  a 
criminal  plea  or  c  inviction  is  necessary 
to  trigger  FDA  de  erral  of  review  of  that 
applicants  pending  applications.  One 
comment  suggesti  id  that  FDA  defer 
review  of  an  appi  cation  based  upon 
reliable  mformati  }n  of  misconduct  short 
of  a  criminal  indii  :lment  or  conviction. 
Comments  also  si  iggested  that  the  policy 
could  be  invoked  based  on  a  referral,  or 


contemplated  referral,  for  criminal 
prosecution  to  the  U.S.  Department  of 
justice  and  based  on  a  prior 
determination  of  fraudulent  activity  by  a 
court  of  law  or  an  agency  finding  of  such 
misconduct  after  an  opportunity  for  a 
hearing.  One  comment  suggested  that 
any  misconduct  showing  a  propensity 
for  untruthfulness  is  inherently  sufficient 
to  defer  action  on  an  application. 

FDA  recognizes  that  it  must  have  a 
reasonable  basis  for  requiring  vahdity 
assessments  and  deferring  substantive 
review.  The  validity  assessment  process 
will  be  utilized  only  when  there  is  a 
pattern  or  practice  of  wrongful  conduct 
that  raises  a  significant  question 
regarding  the  reliability  of  the  data  in  an 
application.  The  reasonableness  of  any 
decision  to  assess  validity  will  depend 
on  the  facts.  The  fraud  policy  is  not 
designed  to  set  forth  decision  criteria  or 
to  otherwise  restrict  the  prerogative  of 
each  center  to  question  and  investigate 
data  submissions.  Moreover.  FDA 
questions  the  appropriateness  of  using 
specific  milestones  in  criminal 
proceedings  in  determining  when  it  is 
appropriate  to  assess  data  validity  in 
pending  applications  or  to  defer 
substantive  data  review. 

10.  A  few  comments  suggested  that, 
prior  to  invoking  the  pro-visions  of  the 
fraud  policy.  FDA  be  required  to 
establish  that  there  was  an  intent  to 
defraud  or  that  the  applicant  knowingly 
or  materially  engaged  in  the  fraud  or 
that  such  acts  were  part  of  a  pattern  or 
practice  by  the  applicant.  One  comment 
pointed  out  that,  although  a  material 
false  statement  might  be  made  with 
intent  to  defraud,  it  is  also  possible  that 
a  material  false  statement  could  be 
made  inadvertantly  in  an  appHcation 
without  any  intention  to  defraud  or 
mislead.  The  comment  recommended 
revising  the  fraud  policy  to  exclude 
unintentional  false  statements.  Several 
comments  recommended  that,  if  an 
applicant  inadvertently  and 
unknowingly  made  a  false  statement, 
omission,  or  clerical  error  in  an 
application  the  applicant  should  be 
permitted  to  correct  the  statement 
without  having  to  file  a  new  application 
or  implement  other  corrective  actions. 

Decisions  to  conduct  validity 
assessments  and  defer  substantive  data 
review  need  not  be  based  on  a  finding  of 
intentional  misconduct.  Data  may  be 
unreliable  due  to  sloppiness  and 
inadvertent  errors.  A  pattern  of  errors 
by  an  applicant  involving  material 
subject  matter  may  raise  a  significant 
question  regarding  the  general  reliability 
of  data  in  applications  from  that 
applicant. 


The  fraud  policy  does  not  address  the 
issue  of  withdrawal  of  approval  based 
nn  an  inadvertent  submission  of  an 
untrue  statement  of  a  material  fact,  a 
material  omission,  or  a  clerical  error 
that  could  be  readily  corrected  by 
amending  the  application.  In  such  cases, 
FDA  may  not  necessarily  require  a  new 
application.  Such  decisions  will 
continue  to  be  made  on  a  case-by-case 
basis,  within  the  limits  of  the  agency's 
administrative  discretion. 

11.  One  comment  stated  that  if  intent 
to  defraud  cannot  be  proven,  then  it  is 
important  to  determine  whether  the 
fraudulent  data  were  substantive  to  the 
approval  process.  The  comment  noted 
that  studies  that  are  not  pivotal  or  are 
not  included  in  the  "Summary  Basis  of 
Approval"  should  be  extracted  from  the 
new  drug  application  (NDA). 

Whether  or  not  there  is  fraud.  FDA 
must  assess  reliability  of  data  and 
materially  of  untrue  statements  in 
deciding  whether  to  withdraw  an 
approval.  The  agency's  inquiry  will  not 
necessarily  be  limited  to  pivotal  studies 
or  studies  included  in  the  summary 
basis  for  approval.  Fraudulent  data  in 
an  application  ordinarily  should  be 
remedied  by  withdrawing  the 
application  and  submitting  a  new 
application,  even  if  the  data  are 
associated  with  a  "nonpivotal"  study. 

12.  One  comment  requested 
clarification  of  what  effect,  if  any,  an 
investigation  by  the  Department  of 
Justice,  by  a  congressional  oversight 
committee,  or  by  a  State  enforcement 
agency  would  have  on  the  procedures 
set  forth  in  the  policy.  The  comment 
suggested  that  FDA  actions  on 
applications  containing  fraudulent  data 
should  be  withheld  until  these  bodies  of 
government  complete  any  investigations 
they  have  regarding  the  applicant's 
conduct.  The  comment  also  suggested 
that  when  another  body  of  government 
notifies  FDA  of  an  investigation 
regarding  an  applicant's  conduct.  FDA 
should  consider  that  investigation  as  a 
basis  for  raising  "a  significant  question" 
within  the  meaning  of  the  fraud  pohcy. 
but  FDA  should  independently 
determine  whether  a  significant 
question  has  been  raised. 

FDA  does  not  agree  that  the  agency 
should  necessarily  withhold  actions  on 
applications  until  other  government 
bodies  complete  their  investigations. 
FDA  recognizes  the  need  for  government 
bodies  to  coordinate  related 
investigations  and  acknowledges  that 
such  coordination  may  affect  the  nature 
and  timing  of  FDA's  decisions  under  the 
fraud  policy.  FDA  agrees  that  when  an 
investigation  by  another  government 
body  provides  evidence  of  wrongful  acts 
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by  an  applicant.  FDA  ordinarily  would 
need  to  determine  independently  the 
scope  of  the  wrongful  acts  and  their 
effects  on  applications  submitted  to  the 
agency.  FDA  does  not  agree  that  these 
concerns  should  be  addressed 
specifically  in  the  fraud  policy. 

13.  One  comment  indicated  that  the 
policy  may,  in  certain  circumstances, 
create  a  disincentive  for  compliance. 
The  comment  cited  the  Department  of 
Defense's  voluntary  disclosure  program, 
which  provides  incentives  for 
companies  to  act  in  a  responsible  way 
by  establishing  a  company's  voluntary 
disclosure  as  a  positive  factor  to  be 
considered  by  the  government  in 
determining  whether  to  take  legal  action 
against  the  company.  The  comment 
contended  that  under  FDA's  policy, 
there  is  no  incentive  for  an  applicant  to 
come  forward  with  information  to  FDA 
if,  for  example,  the  applicant  discovers 
fraud  and  believes  the  likelihood  of 
discovery  by  FDA  to  be  remote. 

FDA  agrees  that  the  issue  of 
incentives  for  voluntary  disclosure  is 
important,  but  does  not  agree  that  it 
should  be  addressed  in  the  fraud  policy. 
The  fraud  policy  addresses  concerns 
over  reliability  of  data  and  agency 
review  resources.  The  issue  of 
incentives  for  voluntary  disclosure 
should  be  addressed  in  a  broader 
context  that  would  involve  agency 
policy  on  civil  and  criminal  sanctions 
for  misconduct. 

14.  One  comment  requested  that  FDA 
differentiate  between  suspect 
applications  for  which  corrective 
actions,  including  full  cooperation  by  an 
applicant  with  FDA  in  ail  of  its 
investigations,  have  already  been  taken 
by  the  applicant,  and  applications  from 
applicants  who  have  not  so  cooperated. 
"The  comment  identi^ed  itself  as  a  party 
to  the  generic  drugs  investigations  and 
pointed  out  that  it  had  been  working 
cooperatively  with  FDA  to  bring  its 
products  and  procedures  into  full 
compliance  with  FDA's  requirements. 
The  conunent  noted  that  FDA's  Center 
for  Drug  Evaluation  and  Research 
(CDER)  had  indicated  it  would  accept 
and  process  "in  queue"  new  data 
submitted  to  supplement  previously 
approved  applications  for  which  validity 
questions  had  been  raised.  The 
comment  noted  that  it  would  be 
inappropriate  at  this  point  to  require  an 
applicant  to  return  to  the  starting  point 
by  requiring  resubmission  of  its 
application. 

Under  the  fraud  policy,  FDA 
ordinarily  will  proceed  to  withdraw 
approval  of  applications  found  to 
contain  fraudulent  data.  The  agency  is 
not  prepared  to  make  a  general 
exception  to  this  policy  for  applicants 


who  cooperate  with  the  agency  in  its 
investigations.  The  agency  may 
distinguish  between  cooperative  and 
uncooperative  companies  in  other 
contexts  involving  civil  and  criminal 
sanctions.  Moreover,  the  extent  and 
nature  of  the  applicant's  cooperative 
and  corrective  actions  are  likely  to 
influence  the  ability  of  the  applicant  to 
establish  its  credibility  and  the  validity 
of  its  pending  applications. 

15.  One  comment  suggested  that  the 
fmal  FDA  fraud  policy  should  contain  a 
provision  that  explicitly  calls  for  a 
revision  of  the  policy  upon  passage  of 
any  legislation  that  affects  the  policy. 
The  fraud  policy,  like  any  other 
statement,  can  be  amended  whenever 
appropriate.  There  is  no  reason  to  state 
this  in  the  policy. 

16.  One  comment  requested 
clarification  of  the  language  in 
paragraph  2  of  the  "Corrective  Actions" 
section  of  the  proposed  policy,  which 
indicated  that  applicants  should, 
"Identify  all  individuals  involved  in 
committing,  or  otherwise  culpable  in  the 
improper  acts  *  *  *."  One  comment 
requested  clarification  of  the  statement, 
"•  *  *  ensure  that  they  are  removed 
from  any  substantive  authority  on 
matters  under  the  jurisdiction  of  FDA." 
The  comment  pointed  out  that  literally 
all  of  the  operations  of  a  pharmaceutical 
company  are  under  the  jurisdiction  of 
FDA.  The  comment  also  requested  FDA 
to  clarify  whether  the  agency  expects 
such  employees  to  be  dismissed.  A  few 
comments  expressed  concern  about 
protecting  the  constitutional  rights  of 
individuals  by  keeping  confldential  the 
identity  of  individuals  identified  as 
culpable  until  there  has  been  a  judicial 
determination  that  the  individual  has 
engaged  in  illegal  behavior. 

FDA  has  revised  paragraph  2  of  the 
corrective  action  provision  of  the  Rnal 
fraud  policy  to  indicate  that  applicants 
should,  "Identify  all  individuals  who 
were  or  may  have  been  associated  with 
or  involved  in  the  wrongful  acts  and 
ensure  that  they  are  removed  from  any 
substantive  authority  on  matters  under 
the  jurisdiction  of  FDA."  This  provision 
of  the  fraud  policy  neither  states  nor 
implies  that  the  employment  of  such 
individuals  must  be  terminated.  FDA 
believes  that  applicants  generally  can 
identify  or  create  alternative  positions, 
place  individuals  on  administrative 
leave,  or  make  other  suitable 
arrangements  to  remove  individuals 
from  substantive  authority  over  matters 
under  FDA's  jurisdiction.  FDA's  policy 
regarding  public  disclosure  of 
information  about  individuals  who  are 
suspected  of  illegal  activities  predates, 
and  is  beyond  the  scope  of.  the  fraud 
policy. 


17.  One  comment  requested  that  the 
fraud  policy  specify  the  confidentiality 
protections  that  will  be  provided  during 
the  course  of  a  validity  assessment. 

The  fraud  policy  does  not  establish 
any  new  confidentiality  protection  or 
supersede  any  existing  provisions 
regarding  confidentiaUty.  The  protection 
provided  under  current  laws. 
regulations,  and  agency  policy  regarding 
disclosure  of  information  in  or  related  to 
marketing  applications  and  to  FDA 
investigations  of  potential  violations  of 
law  need  not  be  restated  in  the  fraud 
policy. 

18.  One  comment  noted  that 
paragraph  4  of  the  corrective  actions 
provision  of  the  policy,  which  indicates 
applicants  should  commit,  in  writing,  to 
an  operating  plan,  requires  much  more 
detail  for  applicants  to  know  what  is 
expected. 

FDA  agrees  with  this  comment. 
Guidance  on  conducting  the  internal 
review  and  implementing  corrective 
action  is  provided  in  FDA's  "Points  to 
Consider  for  Internal  Reviews  and 
Corrective  Action  Operating  Plans."  The 
availability  of  this  document  is 
announced  elsewhere  in  this  issue  of  the 
Federal  Register. 

19.  One  comment  stated  that  the 
agency  approve  a  protocol  for  the 
internal  review  (audit)  prior  to  the 
applicant  conducting  the  review. 

FDA  recommends  that  an  applicant 
who  conducts  an  internal  review  and 
initiates  corrective  action  under  this 
policy  submit  its  audit  plan  and 
corrective  action  operating  plan  to  the 
agency  for  review  and  comment  prior  to 
implementation. 

20.  One  comment  contented  that  FDA 
does  not  have  authority  to  require 
companies  to  hire  outside  consultants  to 
conduct  internal  reviews. 

The  fraud  policy  does  not  impose  any 
requirement  on  any  appUcant.  The  fraud 
policy  describes  measures  that  based 
on  FDA's  past  experience  with 
applicants  involved  in  a  pattern  or 
practice  of  wrongful  acts,  the  agency 
ordinarily  would  expect  an  applicant  to 
take  to  establish  the  reliability  of  data  in 
its  pending  and  approved  applications. 

FDA  ordinarily  recommends  an 
outside  consultant  to  encourage 
applicants  to  retain  quaUfied  individuals 
who  have  not  been  associated  with  the 
wrongful  acts  and  who  can  efficiently 
conduct  an  unbiased,  comprehensive 
audit  that  is  designed  to  identify  all 
instances  of  fraud,  untrue  statements  of 
material  facts,  bribery,  and  illegal 
gratuities  associated  with  applications. 
Although  FDA  also  will  audit  the  data 
and  the  data  collection  and  recording 
practices,  because  of  the  agency's 
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training  and  experience  to  conduct  such 
a  review.  The  comment  referenced  a 
case  in  which  the  consultant  failed  to 
uncover  false  statements  or  fraud  in 
ANDA's. 

As  stated  in  response  to  comment  18, 
the  applicant's  internal  review  involving 
an  outside  consultant  is  intended  to 
supplement,  rather  than  replace,  FDA's 
own  investigations  and  audits.  If  the 
consultant  conducts  an  unbiased, 
comprehensive  audit,  the  reports  from 
that  audit  may  provide  the  agency  with 
valuable  information  for  determining  the 
extent  and  focus  of  FDA's  followup. 
FDA  will  not  accept  the  consultant's 
findings  without  further  agency 
investigation. 

23.  One  comment  stated  that  FDA 
should  inform  an  applicant  of  whether 
its  choice  of  an  outside  consultant  is 
acceptable  to  the  agency. 

The  procedures  for  selecting 
consultants  are  beyond  the  scope  of  the 
fraud  policy.  FDA  may  request  an 
applicant  to  explain  its  selection  of  a 
specific  consultant  (or  a  member  of  the 
audit  team]  if  the  consultant's 
experience  and  training  appear  to  be 
incompatible  with  the  audit 
requirements. 

24.  One  comment  suggested  that  FDA 
should  initially  set  a  baseline 
requirement  that  the  outside  consultant 
be  given  access  to  all  of  the  applicant's 
records  and  that  the  outside  consultant 
should  be  required  to  analyze  both  the 
type  of  audit  that  has  been  conducted  by 
the  applicant  internally  and  the  audit 
itself. 

The  specific  requirements  for  audits 
are  beyond  the  scope  of  the  fraud  policy. 
Generally,  if  the  applicant  intends  to 
conduct  a  credible,  unbiased,  and 
comprehensive  audit,  it  is  reasonable  to 
expect  that  the  consultant  will  have 
access  to  all  records  and  the  authority  to 
review  and  analyze  all  processes  or 
procedures  that  are  identified  as 
necessary  and  appropriate  for  the  audit. 
Further  guidance  on  conducting  audits  is 
provided  in  FDA's  "Points  to  Consider 
for  Internal  Reviews  and  Corrective 
Action  Operating  Plans"  referenced  in 
response  to  comment  18. 

25.  Several  comments  suggested  that 
deferral  of  substantive  review,  pending 
completion  of  the  validity  assessment, 
should  apply  only  to  those  applications 
for  which  there  is  a  nexus  between  the 
application  and  the  wrongful  acts  and 
should  not  apply  to  an  applicant's  entire 
product  line.  One  of  the  comments 
further  stated  that  it  would  bean  unfair 
and  inappropriate  use  of  FDA's  limited 
resources  to  conduct  validity 
assessments  for  all  applications  from  an 
applicant  when  a  particular  division, 


research  group,  or  product  type  was 
implicated  in  alleged  improper  conduct. 
The  comment  cited  as  an  example  that 
fraud  in  connection  with  an  ANDA 
should  not  trigger  data  validity 
assessments  for  an  NDA. 

A  validity  assessment  will  ordinarily 
be  triggered  by  an  agency  determination 
that  evidence  of  wrongful  acts  has 
raised  questions  about  the  reliability  of 
data  in  an  application  or  applications. 
The  nature  of  the  assessment  and  the 
determination  of  which  applications  are 
affected  will  depend  on  the  facts  of  the 
particular  case.  Thus,  the  validity 
assessment  process  may  be  narrowly  . 
focused  on  one  or  a  few  applications 
when,  for  example,  the  agency 
concludes  that  one  individual  is  wholly 
responsible  for  the  wrongful  acts  and 
that  the  wrongful  acts  could  have 
affected  only  the  one  or  a  few  identified 
applications.  On  the  other  hand,  the 
validity  assessment  process  may  be 
extensive  if  there  is  reason  to  believe 
that  the  scope  of  the  wrongful  acts  may 
be  broader. 

FDA  does  not  agree  that  validity 
assessment  should  necessarily  be 
limited  to  applications  for  which  there  is 
a  direct  relationship  between  the 
wrongful  acts  and  the  questioned  data. 
Based  on  the  agency's  recent 
experience,  a  pattern  or  practice  of 
wrongful  acts  may  raise  a  significant 
question  regarding  the  reliability  of 
many  or  all  of  the  applications  from  an 
applicant. 

26.  Two  comments  requested  that 
FDA  make  a  distinction  between  data 
generated  by  the  sponsor  and  data 
obtained  from  third  party  contractors. 
The  comments  contended  that  the  policy 
should  not  apply  to  wrongful  acts  by 
contractors  to  the  sponsor,  e.g.,  clinical 
investigators,  contract  research 
organizations,  and  independent 
laboratories,  when  the  sponsor  is 
unaware  of  the  wrongful  acts  prior  to 
submission  of  the  data. 

In  determining  the  need  for  and  scope 
of  validity  assessments,  FDA  will 
consider,  among  other  things,  the  source 
of  the  false  data,  whether  the  applicant 
knew  or  should  have  known  about  the 
false  data,  and  whether  the  same  source 
has  provided  data  in  other  applications. 

27.  One  comment  noted  that  the  policy 
should  not  apply  to  nonsupportive 
fraudulent  data  if  the  sponsor  submits 
the  data  under  the  "full  disclosure" 
requirement  and  identifies  the  data  as 
nonsupportive  and  fraudulent. 

FDA  agrees  that  the  submission  of 
nonsupportive  fraudulent  data  that  is 
clearly  and  appropriately  identified  as 
nonsupportive  and  fraudulent,  but  is 
submitted  to  comply  with  full  disclosure 
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provisions  of  the  act  or  implementing 
regulations,  should  not,  in  and  of  itself, 
be  basis  for  a  validity  assessment.  Such 
information,  however,  may  prompt  FDA 
to  look  carefully  at  the  circumstances 
that  led  to  the  generation  of  the 
fraudulent  data  to  determine  whether 
other  data  in  that  or  other  applications 
may  have  been  similarly  affected.  If 
FDA  establishes  a  reasonable  basis  for 
determining  that  wrongful  acts  may 
have  undermined  the  integrity  of  data 
other  than  that  identified  by  the 
applicant,  the  agency  may  seek  to  verify 
the  validity  of  the  other  data. 

28.  One  comment  expressed  concern 
that  the  fraud  policy  has  been  weakened 
by  equivocating  language.  Examples 
include  the  statement  indicating  that 
when  FDA  fmds  fraud  in  an  application, 
"the  Agency  intends  ordinarily  to  refuse 
to  approve  the  application  *  *  *"  and 
the  statement  indicating,  "*  *  *  the 
Agency  intends  generally  to  defer 
substantive  review  of  data  *  *  *" 
(emphasis  added  by  comment).  The 
comment  contended  that,  to  be  credible, 
FDA's  enforcement  policy  must  at  least 
implement,  without  equivocation,  the 
scheme  of  deferrals  and  approvals  the 
agency  purports  to  adopt. 

The  fraud  policy  is  a  statement  of 
general  policy.  Modifiers  such  as 
"ordinarily"  and  "generally"  indicate 
that  FDA  managers  have  flexibility  in 
implementing  the  policy.  Under  the 
policy,  and  consistent  with  current 
agency  review  policy,  FDA  center 
management  can  assess,  as  appropriate 
for  each  review  process,  the  relative 
public  health  significance  of  the  product 
under  review  and  set  review  priorities 
for  applications  requiring  validity 
assessments.  Applications  for  products 
that  may  yield  important  therapeutic  or 
diagnostic  gains  and  that  are  on  an 
expedited  track  for  substantive  data 
review,  such  as  acquired 
immunodeficiency  syndrome  (AIDS) 
drugs,  may  continue  to  be  reviewed  and 
may  receive  priority  attention  with 
regard  to  any  validity  assessment.  Thus, 
although  FDA  intends  generally  to  defer 
substantive  review  of  data  in 
applications  implicated  by  Mrrongful 
acts,  the  agency  recognizes  that  such 
deferral  may  not  be  appropriate  in  all 
cases. 

29.  One  comment  requested 
clarification  on  the  process  FDA  will 
follow  after  it  determines  that  the  data 
in  an  application  are  unreliable.  The 
comment  noted  that  it  appears  as  if  that 
application  will  be  put  on  hold  until  a 
new  application,  not  simply  new  data, 
has  been  submitted.  The  comment 
contended  that  this  seems  unduly 
punitive  and  resource  intensive, 


particularly  if  the  data  are  faulty 
because  of  errors  that  were 
unintentional  and  inadvertent. 

As  discussed  in  response  to  comment 
10.  the  fraud  policy  does  not  address  the 
issue  of  rehabilitation  of  applications 
containing  only  unintentional  or 
inadvertent  errors. 

30.  One  comment  requested  that  new 
applications  submitted  to  replace  false 
data  not  be  subject  to  a  validity 
assessment,  provided  the  applicant 
fulfills  the  other  corrective  or  remedial 
actions  specified  in  the  fraud  policy. 

The  need  for  validity  assessments  for 
new  applications  will  be  determined 
based  on  the  facts  in  each  case, 
considering  whether  a  pattern  or 
practice  of  wrongful  acts  raises  a 
significant  question  about  the  validity  of 
data  in  the  new  applications  as  well  as 
the  previously  submitted  applications. 

31.  One  comment  interpreted  the  fraud 
policy  as  applying  only  to  applications 
for  marketing  and  not  to  other  data 
submissions  such  as  over-the-counter 
(OTC)  review  submissions  or  citizen 
petitions.  The  comment  noted  that  if  the 
policy  extends  to  these  other 
submissions,  FDA  must  provide 
additional  notice  and  opportunity  for 
comment. 

FDA  advises  that  the  fraud  policy  was 
developed  as  a  statement  of  general 
policy  for  FDA  managers  to  take  strong 
measures  to  ensure  the  reliability  of 
data  submitted  in  the  context  of  the 
agency's  licensing,  approval,  and 
classification  mechanisms.  These 
include  the  following:  (References  to  the 
Public  Health  Service  Act  are  identified. 
All  other  references  are  to  the  act.) 

a.  Section  510(k)  (21  U.S.C.  360(k)), 
which  implements  sections  513(f)  (21 
U.S.C.  360c(f])  and  513(i)  (21  U.S.C. 
360c(i))  for  determining  whether  a 
medical  device  is  substantially 
equivalent  to  a  marketed  medical 
device; 

b.  Section  513  (classification  of 
medical  devices); 

c.  Section  514  (21  U.S.C.  360d)  (Class 

II  medical  devices); 

d.  Section  515  (21  U.S.C.  360e)  (class 

III  medical  devices); 

e.  Section  519  (21  U.S.C.  360i)  (records 
and  reports  for  medical  devices); 

f.  Section  520(g)  (21  U.S.C.  360j(g)) 
(investigational  medical  devices); 

g.  Section  409  (21  U.S.C.  348)  (food 
additives); 

h.  Section  706  (21  U.S.C.  376)  (color 
additives); 

i.  Section  505(b)  (21  U.S.C.  355(b)) 
(new  human  drugs); 

j.  Section  505{j)  (21  U.S.C.  355(j))  (new 
human  generic  druigs); 


k.  Section  505(i)  (21  U.S.C.  355(i)) 
(investigational  human  drugs); 

1.  Section  512(b)  (21  U.S.C.  3a0b(b)) 
(new  animal  drugs); 

m.  Section  512(m)  (21  U.S.C.  360b(m)) 
(medicated  animal  feed); 

n.  Section  512(n)  (21  U.S.C.  360b(n)) 
(new  animal  generic  drugs): 

o.  Section  512(i)  (21  U.S.C.  360b(j)) 
(investigational  animal  drugs); 

p.  Section  507  (21  U.S.C.  357) 
(antibiotics); 

q.  Section  801(e)  (2)  (21  U.S.C.  381(e) 
(2))  (exportation  of  certain  medical 
devices); 

r.  Section  802  (21  U.S.C.  382) 
(exportation  of  unapproved  new  human 
drugs  and  new  animal  drugs,  and 
unlicensed  biological  products); 

s.  Section  802(f)  (21  U.S.C.  382(f)) 
(drugs  for  tropical  disease); 

t.  Section  351  of  the  Public  Health 
Service  Act  (biological  products); 

u.  Section  351(h)  of  the  Public  Health 
Service  Act  (exportation  of  partially 
processed  biological  products);  and 

V.  Section  351  of  the  Public  Health 
Service  Act  (establishments  that 
manufacture  biological  products). 

Although  the  fraud  policy  is  not 
specifically  directed  to  submissions 
related  to  OTC  drugs  not  approved 
under  sections  505(b)  and  505(j)  of  the 
act  or  to  citizen  petitions,  the  agency 
may  conduct  validity  assessments  to 
assess  reliability  of  data  in  those 
submissions  or  any  other  submissions. 
FDA  does  not  agree  that  additional 
opportunity  for  comment  must  be 
provided  on  possible  agency  efforts  to 
assess  reliability  of  data  in  those 
submissions.  As  discussed  in  the 
response  to  comment  number  28,  FDA 
recognizes  that  for  some  review 
processes  the  applicant  is  required  to 
provide  the  agency  with  all  known  data 
in  the  public  domain.  The  agency  further 
recognizes  that  the  applicant  may  have 
limited  information  about  the  reliability 
of  such  data  and  would  generally  not 
expect  the  applicant  to  vouch  for  its 
validity. 

32.  One  comment  suggested  that  the 
fraud  policy  indicate  that  FDA  will  not 
make  certain  other  administrative 
approval  determinations,  such  as  those 
relating  to  Federal  procurement  under 
the  government-wide  quality  assurance 
program,  export  certificates,  etc.,  until 
the  applicant  has  taken  appropriate 
corrective  actions  and  FDA  has  verified 
that  the  corrections  are  satisfactory. 

The  fraud  policy  is  designed  generally, 
to  ensure  reliability  of  data  in 
applications  to  FDA  and  was  not 
designed  to  address  government 
procurement  or  other  FDA 
administrative  processes.  The  agency 
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will,  however,  coniiider  the  violative 
acts  addressed  by  the  fraud  policy  as 
appropriate  under  hose  administrative 
processes. 

33.  One  commen :  suggested  that 
FDA's  publicly  sta  ed  fraud  policy 
should  substitute  for  FDA's  unofficial 
domestic  alert  list.  The  comment  noted 
that  significant  cor  sequences,  such  as 
FDA's  refusal  to  pr  Dcess  a  pending 
application,  to  issu ;  export  certificates, 
and  to  approve  a  li  !fed  company  for 
participation  ingoi  emment  contract 
bids  can  result  fron  placement  of  a  firm 
on  the  domestic  alf  rt  list,  and  these 
consequences  are  i  nposed  without  any 
due  process  measu  es  or  publicly  stated 
policy.  Another  coi  iment  expressed 
concern  that  firms  vere  not  able  to 
determine  whether  they  have  been 
placed  on  FDA's  ">  ilert  List." 

The  fraud  policy  is  a  general  policy 
directive  designed  o  ensure  reliability 
of  data  in  applications  submitted  to  the 
agency  and  cannot  serve  as  a  substitute 
for  the  agency's  ale  rt  system.  The 
concerns  expressec  about  the  agency's 
alert  systems  are  b  lyond  the  scops  of 
the  fraud  policy. 

34.  One  commeni  suggested  that  the 
scope  of  FDA's  frai  d  policy  be  limited 
to  fraudulent  activi  ies.  The  comment 
noted  that  the  prop  )sed  corrective 
actions  suggest  tha  an  applicant 
develop  written  pre  cedures  to  assure 
compliance  with  cu  rrent  good 
manufacturing  prac  tices  (CGMP's)  and 
adherence  to  applit  ation  requirements 
and  demonstrate  si  ch  compliance  in 
FDA  inspections.  T  le  comment 
indicated  that  FDA  s  other  enforcement 
"tools"  are  better  si  lited  to  preventing, 
curbing,  and  punish  ing  noncompHance 
with  CGMP's  or  wii  h  application 
requirements. 

The  fraud  policy  s  not  directed 
toward  CGMP  viola  tions,  generally.  In 
implementing  corre  :tive  actions  based 
on  wrongful  acts  ac  dressed  by  the  fraud 
policy,  however,  ap  jlicants  may  need  to 
revise  manufacturir  g  practices,  hiring 
practices,  training  procedures,  and  other 


areas  of  operations 


of  data  submitted  t(  FDA  and  to  assure 
safety  and,  when  aj  plicable.  the 
effectiveness  of  mai  keted  products. 
35.  Three  commeijts  requested  that  the 


fraud  policy  require 


applications,  not  jui  t  abbreviated  new 
drug  applications  (/  lNDA's)  submitted 


under  section  505(j) 
355(j)).  that  are  not 
fraudulent  data  wil 
review  queue  in  the 
were  removed  from 


comment  asked  FDi  L  to  clarify  how 
NDA's  will  be  treati  id  so  that  the  time 


period  consumed  in 
is  not  extended. 


to  ensure  reliability 


that  all 


of  the  act  (21  U.S.C. 
bund  to  contain 
be  returned  to  the 
same  position  they 
the  queue.  One 


application  review 


The  fraud  policy  does  not  address  the 
assignment  of  application  within  any 
review  queue.  In  the  preamble  to  the 
proposed  fraud  policy,  the  agency  stated 
that,  for  applications  submitted  under 
section  505(j)  of  the  act  (21  U.S.C.  355(j)), 
if  the  agency  determined  that  the  data  in 
the  application  are  reliable,  the  agency 
would  expect  to  return  that  application 
to  the  review  queue  in  the  position  it 
occupied  in  the  review  queue,  minus  the 
time  required  for  the  agency's  validity 
determination.  The  queue  system  used 
for  determining  review  priorities  for 
ANDA's  is  designed  specifically  for  that 
review  process  and  is  currently  being 
reevaluated  by  CDER.  Each  FDA  center 
develops  its  own  procedures  for 
establishing  priorities  of  review. 

36.  Three  comments  expressed 
concern  regarding  the  return  of 
premarket  applications  to  the  review 
process  following  validity  assessment, 
particularly  when  rights  to  exclusivity 
may  exist.  The  comments  contended 
that,  if  the  agency's  suspicions  of  fraud 
prove  to  be  unfounded,  an  applicant's 
legitimate  expectation  of  obtaining  the 
first  approval  may  be  jeopardized. 

As  discussed  in  response  to  comment 
35,  the  fraud  policy  does  not  address  the 
assignment  of  an  application  within  a 
review  queue.  Each  affected  center  will 
establish  its  procedures  for 
implementing  the  fraud  policy. 
Moreover,  the  comments'  reference  to 
"an  applicant's  legitimate  expectation  of 
obtaining  the  first  approval"  is  unclear.  . 
Because  of  the  myriad  of  issues  that 
may  arise  during  review  of  any 
application,  there  is  no  guarantee  that 
the  first  application  submitted  to  FDA 
will  be  the  first  approved. 

37.  One  comment  stated  that,  when 
data  in  an  application  are  determined  to 
be  invalid  and  a  new  application  is 
submitted,  company  executives  should 
not  be  required  to  certify  the  accuracy  of 
the  data  on  the  new  application  because 
no  one  can  have  personal  knowledge  of 
all  of  the  data  in  the  application.  The 
comment  indicated  that,  at  most,  the 
person  submitting  the  application  should 
certify  that  the  company  has  taken 
reasonable  steps  both  to  ensure  the 
validity  of  data  generated  by  the 
applicant  and  to  audit  data  prepared  by 
others  for  inclusion  in  the  application. 

FDA  recognizes  that  the  official  who 
certifies  the  truth  and  accuracy  of  a  new 
application  is  not  likely  to  have  personal 
knowledge  of  all  matters  related  to  the 
development  and  analysis  of  the  data  in 
the  application.  The  official  who  signs 
the  application  certification  is 
responsible,  however,  for  ensuring  that 
appropriate  procedures  and  controls 
have  been  developed  and  implemented 
to  ensure  that  data  submitted  in  support 


of  marketing  applications  are  reliable 
and  to  ensure  that  wrongful  acts  such  as 
those  that  affected  data  reliability  do 
not  recur.  FDA  expects  these 
certifications  to  be  based  on  the  signing 
officials's  knowledge  that  such 
procedures  and  controls  are  in  place 
and  are  implemented  properly. 

38.  One  comment  addressed 
paragraph  4  of  the  corrective  action 
provision  of  the  fraud  policy,  which 
indicates  the  applicant's  chief  executive 
officer  should  commit,  in  writing,  to  an 
operating  plan  that  "*  *  *  will,  as 
appropriate,  address  procedures  to 
preclude  future  instances  of  fraud  and 
noncompliance  with  regulatory 
requirements  for  approved  applications, 
as  well  as  procedures  to  preclude  any 
recurrences  of  other  violations  which 
may  have  been  found  *  *  *"(55FR 
52323).  The  comment  stated  that  this 
would  be  difficult  for  any  executive  to 
sign  if  it  is  meant  to  be  a  guarantee  that 
there  will  be  no  future  instances  of  fraud 
or  noncompliance. 

FDA  realizes  that  commitment  to.  and 
implementation  of,  an  operating  plan 
will  not  guarantee  there  will  be  no 
future  instances  of  fraud  or 
noncompliance.  The  commitment  to  a 
corrective  action  operating  plan  signifies 
a  commitment  by  the  applicant  to 
implement  and  monitor  reasonable  and 
appropriate  procedures  and  controls 
that  will  correct  identified  problems  and 
will,  to  the  extent  possible,  deter  future 
recurrence  of  wrongful  acts  such  as 
those  that  affected  data  reliability. 

39.  One  comment  requested 
clarification  of  whether  the  applicant's 
operating  plan  would  also  cover 
regulatory  issues  unrelated  to  the 
fraudulent  activity. 

The  operating  plan  should  identify 
corrective  actions  the  applicant  will 
implement  to  ensure  that  data  submitted 
to  support  their  marketing  applications 
are  reliable  and  that  wrongful  acts  that 
affect  data  reliability  do  not  recur.  FDA 
may  request  the  applicant  to  include  in 
the  operating  plan  procedures  to  correct 
other  violations  and  to  prevent 
recurrence  of  these  violations,  even 
though  the  violations  are  not  directly 
related  to  the  wrongful  acts  or  to  data 
reliability. 

40.  One  comment  requested  that  the 
policy  provide  a  timetable  fro  FDA 
reinspections  to  ensure  that  corrective 
actions  are  reviewed  in  an  expeditious 
manner.  FDA  believes  it  is  impractical 
to  incorporate  into  the  fraud  policy  a 
timetable  for  FDA  reinspection.  FDA 
inspections  will  be  scheduled  as 
appropriate  in  each  case  based  on 
consideration  of  a  variety  of  factors, 
including  FDA's  review  and  inspection 
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priorities  and  the  applicant's 
responsiveness  in  providing  FDA  with 
information  regarding  progress  on 
implementation  of  the  corrective  action 
operating  plan. 

41.  Two  comments  requested  FDA  to 
clarify  whether  recalls  will  be  required 
only  for  those  products  that  are  directly 
associated  with  the  application  that 
contains  unreliable  data. 

FDA  may  suggest  voluntary  recall,  or 
may  initiate  an  FDA-requested  recall,  of 
any  product  that  is  marketed,  based  on 
an  application  that  contains  data  that 
are  deemed  by  the  agency  to  be 
unreliable.  Decisions  regarding  products 
that  should  be  recalled  will  be  made  on 
a  case-by-case  basis,  consistent  with 
FDA's  current  recall  authority,  policies, 
and  procedures. 

42.  The  comments  requested 
clari^cation  of  whether  retesting  would 
be  required  only  if  the  wrongful  acts 
relate  directly  to  the  testing  of  that 
product. 

FDA  may  suggest  or  require  retesting 
of  any  product  that  is  marketed  based 
on  an  application  containing  test  data 
that  have  been  called  into  question 
directly  or  indirectly.  Decisions 
regarding  the  need  for  product  retesting 
will  be  made  on  a  case-by-case  basis. 

43.  With  respect  to  paragraph  4  of  the 
corrective  actions  provision  of  the  fraud 
policy,  one  comment  recommended  that 
the  agency  permit  adequate  time  to 
institute  significant  company-wide 
steps,  such  as  new  programs  for  the 
reeducation  of  employees  and  the 
creation  of  new  documentation,  but  not 
preclude  reinstitution  of  approval 
procedures  for  an  application  if  the  firm 
is  implementing  all  necessary  corrective 
steps.  / 

FDA  expects  the  applicant's 
corrective  action  operating  plan  to 
identify  appropriate  steps  for  ensuring 
the  integrity  of  its  applications  and 
marketed  products.  A  timetable  for 
implementing  the  corrective  action 
operating  plan  should  be  established  by 
the  applicant.  Timeframes  for 
implementing  appropriate  programs  for 
reeducation  of  employees  and  for 
creating  new  documentation  programs 
should  be  incorporated  into  the  action 
plan  timetable.  The  extent  to  which 
these  programs  will  need  to  be  fully 
implemented,  prior  to  an  FDA 
determination  that  the  data  in  a 
particular  application  are  valid,  will  be 
evaluated  for  each  particular  case. 

44.  One  comment  requested  that  FDA 
notify  the  applicant  when  the  validity 
assessment  has  been  concluded  and 
review  has  resumed  according  to  normal 
procedures. 


FDA  intends  to  notify  the  affected 
applicant  of  the  agency's  satisfactory 
conclusion  of  any  validity  assessment. 

II.  Final  Policy 

FDA's  CPG's  are  not  intended  to 
create  or  confer  any  rights,  privileges,  or 
benefits  on  or  for  any  private  person, 
but  are  intended  merely  for  internal 
FDA  guidance.  It  is  FDA's  usual  practice 
to  publish  in  the  Federal  Register  only  a 
notice  of  availability  for  CPG's. 
However,  because  the  full  text  of  the 
proposed  fraud  policy  was  published  in 
the  Federal  Register  and  because 
revisions  have  been  made  to  the 
proposed  policy,  FDA  is  publishing  the 
full  text  of  CPG  7150.09  that 
incorporates  the  final  fraud  policy  as 
follows: 

Food  and  Drug  Administration  Guide 
7150.09  Compliance  Policy  Guides 

CHAPTER  50-QENERAL  POUCY 

Subject:  Fraud,  Untrue  Statements  of 
Material  Facts,  Bribery,  and  Illegal 
Gratuities 

Background 

The  House  Subcommittee  on 
Oversight  and  Investigations  began  an 
investigation  of  wrongful  acts  involving 
some  manufacturers  of  generic  drugs 
end  some  employees  of  the  Food  and 
Drug  Administration  (FDA)  during  July 
1988.  As  a  result  of  those  investigations 
and  investigations  conducted  by  FDA, 
four  FDA  employees  were  found  to  have 
accepted  illegal  gratuities  from  generic 
drug  companies,  and  to  date,  eleven 
generic  drug  companies  were  found  to 
have  falsified  data  submitted  in 
premarket  applications  to  FDA. 

In  FDA's  investigations,  which  began 
as  inquiries  into  illegal  gratuities  and 
questionable  data  submissions,  the 
agency  discovered  broad  patterns  and 
practices  of  fraud  in  the  applicants' 
abbreviated  new  drug  applications.  The 
discovery  of  this  extensive  pattern  of 
fraudulent  data  submissions  prompted 
FDA  to  develop  a  program  (1)  to  ensure 
validity  of  data  submissions  called  into 
question  by  the  agency's  discovery  of 
wrongful  acts  such  as  fraud,  untrue 
statements  of  material  fact,  bribery,  and 
illegal  gratuities  and  (2)  to  withdraw 
approval  of,  or  refuse  to  approve, 
applications  containing  fraudulent  data. 
This  guide  sets  forth  the  agency's 
general  approach  to  applications  that 
have  been  called  into  question  by  such 
wrongful  acts  and  applications  found  to 
contain  fraudulent  data. 

Terminology 

The  terms  applicant  and  application 
are  used  broadly  in  this  policy 


statement.  References  to  the  applicant 
include  any  person  within  the  meaning 
of  section  201(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321(e))  who  submits  to  FDA  data 
or  other  information  to  influence  or 
support  an  agency  decision  regarding 
approval  to  market  an  FDA-regulated 
product.  Actions  by  an  applicant's 
employees  or  agents  are  considered 
actions  by  the  applicant.  References  to 
the  application  include  any  application, 
petition,  amendment,  supplement,  or 
other  submission  made  by  an  applicant 
to  an  agency  review  process  in  support 
of  the  approval  or  marketing  of  a 
regulated  product.  These  review 
processes  include,  but  are  not  limited  to, 
new  drug  and  new  animal  drug 
approvals,  biological  product  and 
establishment  licensing,  premarket 
notification,  classification,  and 
premarket  approval  of  medical  devices, 
food  additive  petitions,  and  color 
additive  petitions.  References  to  data  in 
an  application  include  all  data  and  other 
information  submitted  in  or  in  relation 
to,  or  incorporated  by  reference  in.  the 
application. 

Policy 

Validity  Assessment 

Actions  on  the  part  of  an  applicant  to 
subvert  the  integrity  of  an  FDA  review 
process  through  acts  such  as  submitting 
fraudulent  applications,  making  untrue 
statements  of  material  facts,  or  giving  or 
promising  bribes  or  Illegal  gratuities 
may  call  into  question  Ae  integrity  of 
some  or  all  of  the  applicant's 
submissions  to  the  agency.  In  such 
cases.  FDA  will  conduct  an 
investigation  to  identify  all  instances  of 
wrongful  acts  and  to  determine  the 
extent  to  which  the  wrongful  acts  may 
be  affected  approved  or  pending 
applications.  "The  scope  of  FDA's 
investigation  will  be  determined  based 
on  the  nature  of  the  offense  and  will 
focus  on  the  reliability  of  the  applicant's 
research  and  manufacturing  data.  If  the 
wrongful  acts  have  raised  a  significant 
question  regarding  reliability  of  data  in 
some  or  all  of  the  applicant's  pending 
applications,  FDA  ordinarily  will 
conduct  validity  assessments  of  those 
appHcations. 

FDA  generally  intends  to  defer 
substantive  scientific  review  of  the  data 
in  a  pending  application  undergoing  a 
validity  assessment  until  the  assessment 
is  complete  and  questions  regarding 
reliability  of  the  data  are  resolved.  To 
approve  an  application,  FDA  generally 
must  determine  that  the  applicant  is 
capable  of  producing  a  safe  and,  for 
some  types  of  applications,  an  effective 
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application  (in  the  | 
application]  or  to  | 
approval  (in  the  ca 
application),  regar 


or  functional  product  based  on.  among 
other  things.  testin|g  and  other  data 
provided  by  the  applicant  and  the 
adequacy  of  the  applicant's 
manufacturing  profcesses  and  controls. 
The  principal  basis  for  this 
determination  is  the  data  in  the 
application:  therefore,  the  reliability  of 
data  is  of  critical  importance.  If  the 
ag^itcy  deteminea  that  the  criteria  for 
approval  cannot  be  met  because  of 
unresolved  questions  regarding 
reliability  of  data,  the  agency  will  not 
approve  the  applictation. 

When  FDA  finds,  based  on  fraudulent 
data  in  an  applicaliion.  that  the  data  in 
the  application  arei  unreliable,  the 
agency  intends  ordinarily  to  exercise  its 
authority,  under  applicable  statutes  and 
regulations,  to  refujse  to  approve  the 
case  of  a  pending 

sed  to  withdraw 
Be  of  an  approved 
lless  of  whether  the 
applicjmt  attempts  to  replace  the 
unreliable  data  with  a  new  submission 
in  the  form  of  an  amendment  or 
supplement.  Thus,  if  the  applicant 
wishes  to  replace  ttie  false  data  writh  a 
new  submission,  the  new  submission 
should  be  in  the  form  of  a  new 
application.  The  new  application  should 
identify  the  parts  of  the  original 
apphcation  that  ware  found  to  be  false, 
liie  truthfulness  aqd  accuracy  of  the 
new  application  shbuld  be  certified  by 
the  president,  chief  executive  officer,  or 
other  official  most  i^sponsible  for  the 
applicant's  operations. 

FDA  also  may  saek  recalls  of 
marketed  productsjand  may  request  new 
testing  of  critical  p^ducts.  For  drugs,  for 
example,  retesting  fnay  be  requested  for 
products  that  are  d  fficult  to 
manufacture  or  tha  t  have  narrow 
therapeutic  ranges.  FDA  may  pursue 
other  actions,  including  seizure, 
injunction,  civil  penalties,  and  criminal 
prosecution,  under  the  act  or  other 
applicable  laws,  a:  necessary  and 
appropriate. 

Corrective  Actions 

The  corrective  actions  an  applicant 
will  be  expected  ta  take  will  depend 
upon  the  facts  and  circumstances  of 
each  case,  the  natire  of  the  wrongful 
acts,  the  nature  of  uie  data  under 
consideration,  and  the  requirements  of 
the  particular  revietw  process. 
Applicants  who  engage  in  wrongful  acts 
ordinarily  will  need  to  take  the 
following  corrective  actions  to  establish 
the  reliability  of  ddla  submitted  to  FDA 
in  support  of  pending  applications  and 
to  support  the  intej  rity  of  products  on 
the  market' 

1.  Cooperate  full; '  with  FDA  and  other 
Federal  investigati(  »ns  to  determine  the 


cause  and  scope  of  any  wrongful  acts 
and  to  assess  the  effects  of  the  acts  on 
the  safety,  effectiveness,  or  quality  of 
products; 

2.  Identify  all  individuals  who  were  or 
may  have  been  associated  with  or 
involved  in  the  wrongful  acts  and  ensure 
that  they  are  removed  from  any 
substantive  authority  on  matters  under 
the  jurisdiction  of  FDA; 

3.  Conduct  a  credible  internal  review 
designed  to  identify  all  instances  of 
wrongful  acts  associated  with 
appUcations  submitted  to  FDA, 
including  any  discrepancies  between 
manufacturing  conditions  identified  i|i 
approved  applications  and 
manufacturing  conditions  during  actual 
production.  The  internal  review  is 
intended  to  supplement  FDA's  ongoing, 
comprehensive  investigation  to  identify 
all  instances  of  wrongful  acts.  The 
internal  review  should  involve  an 
outside  consultant  or  a  team  of 
consultants  who  are  qualified  by 
training  and  experience  to  conduct  such 
a  review.  All  oral  or  written  reports 
related  to  the  review  that  are  provided 
by  the  consultant  to  the  applicant 
should  be  made  available 
simultaneously  to  FDA  for  independent 
verification; 

4.  Commit  in  writing,  to  developing 
and  implementing  a  corrective  action 
operating  plan  to  assure  the  safety, 
effectiveness,  and  quality  of  their 
products.  This  commitment  ordinarily 
will  be  in  the  form  of  a  consent  decree 
or  agreement,  signed  by  the  president 
chief  executive  officer,  or  other  official 
most  responsible  for  the  applicant's 
operations,  and  submitted  to  FDA.  The 
corrective  action  operating  plan  will,  as 
appropriate,  address  procedures  and 
controls  to  preclude  future  instances  of 
wrongful  acts  and  noncompliance  with 
regulatory  requirements  for  approved 
applications,  as  well  as  procedures  and 
controls  to  preclude  any  recurrences  of 
other  violations  which  may  have  been 
found  (e.g..  a  comprehensive  ethics 
program). 

FDA  intends  to  reinspect  the  applicant 
to  determine  that  the  internal  review 
has  been  satisfactorily  completed  and 
that  the  applicant's  written  corrective 
action  operating  plan  has  been 
satisfactorily  implemented.  Such 
inspections  should  disclose  positive 
evidence  (e.g.,  effective  management 
controls,  standard  operating  procedures, 
and  corroborating  documentation)  that 
the  applicant's  data  are  reliable  and  that 
the  applicant  can  be  expected  to 
manufacture  products  in  compliance 
with  current  good  manufacturing 
practices  and  application  requirements. 
In  addition,  FDA  may  request  an 
applicant  to  commit  in  writing  to  retest 


any  product  (including,  in  the  case  of 
drugs,  bioequivalence  and 
bioavailability  retesting),  as  FDA  deems 
appropriate. 

An  applicant  also  may  be  requested 
under  existing  regulatory  procedures  to 
recall  products  affected  by  the  wrongful 
acts,  or  otherwise  lacking  adequate 
assurance  of  safety,  effectiveness,  or 
quality. 

Dated:  )uiy  1. 1961. 
David  A.  Kewler. 

Commissioner  of  Food  and  Drugs. 

[FR  Doc  91-21592  Filed  9-8-91:  8:45  am) 

BnjJNQ  CODE  41«(M>1-II 


PubHc  Health  Service 

Indian  Health  Service;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Pari  H.  chapter  HG  (Indian  Health 
Service)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Public  Health  Service  (PHS). 
chapter  HG,  Indian  Health  Service 
(IHS).  52  FR  47053-67,  December  11. 
1987.  as  most  recently  amended  to  56  FR 
32440-41.  July  16. 1991.  is  amended  to 
reflect  the  establishment  of  an 
organizational  substructure  for  the 
Phoenix  Area  Office  to  more  accurately 
reflect  current  activities  in  the  Area 
Office. 

Under  chapter  HG.  section  HG-20. 
Functions,  after  the  statement  for  the 
IHS  Area  Office  (HGF).  Information  and 
Resources  Management  Programs,  insert 
the  following: 

Phoenix  Area  Office  (HGFL) 

Office  of  the  Area  Director  (HCFLlJ 

(1)  Plans,  develops,  and  directs  the 
Area  program  within  the  framework  of 
the  Indian  Health  Service  (IHS)  policy  in 
pursuit  of  the  mission;  (2)  delivers  and 
ensures  the  delivery  of  high  quality 
comprehensive  health  services;  (3) 
coordinates  IHS  activities  and  resources 
internally  and  externally  with  those  of 
other  Government  and  nongovernmental 
programs;  (4)  promotes  optimum 
utilization  of  health  care  services 
through  management  and  delivery  of  . 
services  to  American  Indians  and 
Alaska  Natives;  (5)  applies  the 
principles  of  Indian  Preference  and 
Equal  Employment  Opportunity  (EEO); 
and  (6)  participates  with  Indian  tribes 
and  odier  Indian  community  groups  in 
developing  optimal  goals  and  objectives 
for  health  care  delivery  for  the  Phoenix 
Area  IHS. 
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Office  of  Administration  and 
Management  (HGFL2) 

(1)  Plans,  develops,  implements  and 
directs  the  Area  administration  and 
management  services;  (2]  promotes  and 
provides  effective  linkage  with  Area- 
wide  service  units  and  tribally  operated 
administrative  programs  and  other 
administrative  related  activities 
sponsored  by  other  agencies  and 
organizations;  (3]  promotes,  evaluates, 
and  monitors  Phoenix  Area  IHS 
programs  internal  control  activities  as 
they  relate  to  program  support  services; 
(4)  provides  planning,  direction  and 
guidance  of  financial  management, 
including  budget,  general  accounting, 
and  accounts  control;  (5)  provides 
direction,  coordination,  and  evaluation 
of  personal  property  and  supply, 
including  personal  property 
management,  acquisition  of  supplies  and 
office  services;  (6)  promotes  and 
manages  the  contract  health  services 
program,  alternate  resources,  and  third 
party  services;  and  (7)  provides 
direction  for  acquisitions  management, 
including  monitoring  tribal/urban 
Indian,  commercial  and  small  purchase 
contracts. 

Off  ice  of  Medical  Center  Services 
(HGFL3) 

(1)  Deflnes  the  clinical  direction  of  the 
Phoenix  Area  with  numerous  medical 
specialists  and  advises  the  Area 
Director  on  clinical  matters;  and  (2) 
administers  a  major  medical  center 
whose  functions  include  clinical 
services,  hospital  services,  community 
health  services,  and  ambulatory  care. 

Office  of  Tribal  Activities  (HCFL4) 

(1)  Serves  as  liaison  between  the  Area 
Director  and  tribal  governments  within 
the  Phoenix  Area;  and  (2)  provides 
consultative  services  to  officials  of 
tribes,  tribal/inter-tribal  organizations 
in  the  planning  and/or  development  of 
projects  leading  to  a  capability  to 
contract  for  or  provide  direct/indirect 
health  and  health  related  services. 

Office  of  Environmental  Health  and 
Engineering  (HGFL5) 

(1)  Plans,  directs,  coordinates, 
implements,  and  evaluates  an 
environmental  health  and  engineering 
program  to  maintain/improve  the  health 
and  prevent  disease  among  the 
American  Indians  and  Alaska  Natives 
(AI/AN)  in  the  Phoenix  Area;  (2) 
assesses  environmental  health  and 
sanitation  facilities  needs  and  develops 
appropriate  action  programs/projects 
with  IHS  and  tribal  staff;  (3)  administers 
the  Indian  Sanitation  Facilities  Act  (Pub. 
L  86-121)  through  the  planning. 


development,  coordination,  and 
evaluation  of  sanitation  facilities 
construction  activities;  (4)  provides 
technical  assistance  and  training  in 
operation  and  maintenance  to  tribal 
groups  and  utility  organizations  to 
enhance  their  capabilities  to  manage 
water,  waste  water,  and  waste  disposal 
systems  in  accordance  with 
Environmental  Protection  Agency  (EPA) 
requirements;  (5)  serves  as  principal 
advisor  to  the  Area  for  all 
environmental  health  issues  affecting 
Al/AN,  and  IHS  employees;  (6) 
participates  in  policy  formulation,  and 
directs  resource  distribution  for 
implementation  of  the  environmental 
health  and  sanitation  facilities 
construction  program  at  the  Area  level, 
and  provides  administrative  support 
including  budget  personnel,  travel. 
General  Services  Administration 
vehicles,  property  and  supply  and  all 
other  related  activities;  and  (7)  plans, 
maintains,  modernizes  and  repairs  IHS 
owned  and  leased  facilities  and 
equipment  to  protect  the  Government's 
investment,  and  to  provide  a  functional 
physical  environment  for  performance  of 
IHS  activities. 

Office  of  Human  Resources  (HGFL6) 

(1)  Plans,  coordinates,  implements, 
administers,  directs,  and  evaluates  the 
Personnel  Management  Program 
including  civil  service  and  Commission 
Corps  personnel  for  the  Wioenix  Area 
IHS,  IHS  Headquarters  organizations 
located  in  Phoenix.  Arizona,  California 
Area  IHS,  Sacramento,  California,  and 
National  Institutes  of  Health/IHS  joint 
projects;  (2)  develops,  operating 
personnel  policies  that  ensures  a 
supportive  program  which  meets  the 
needs  of  the  organizations  serviced;  (3) 
maintains  liaison  with  Region  IX 
Personnel  Office  and  other  agencies  on 
personnel  management  matters:  (4) 
serves  as  principal  advisor  on  all 
personnel  matters  to  the  Phoenix  Area 
Director,  Service  Unit  Directors,  and  the 
California  Area  Director,  and  managers 
and  supervisors  of  other  servicing 
organizations;  (5)  provides  assistance  in 
the  areas  of  Employee  Development  and 
Recognition,  e.g.,  through  career 
counseling,  designing  and  implementing 
training  courses/workshops,  contracting 
courses  for  training,  orientation,  on-the- 
job,  mission  required,  upward  mobility, 
career  development,  and  continuing 
education;  (6)  serves  as  the  control  point 
for  processing  award  nominations, 
employee  suggestions,  and  other  means 
of  employee  recognition  by  maintaining 
liaison  with  management  ofTicials  of  the 
Phoenix  Area;  (7)  coordinates  and 
implements  a  nation-wide  recruitment 
and  retention  program  by  maintaining 


contact  with  universities,  colleges,  and 
professional  agencies  to  inform  them  of 
employment  opportunities  within  IHS; 
and  (8)  manages  the  Phoenix  Area  Equal 
Employment  Opportunity  (EEO) 
Program. 

Office  of  Planning,  Evaluation,  and 
Information  Resources  (HGFL7) 

(1)  Develops,  implements,  and 
evaluates  the  comprehensive  health  rare 
delivery  system:  (2)  formulates 
comprehensive  plans  for  the  provision  of 
health  care,  including  analysis  and 
evaluation  of  existing  resources, 
strategic  planning,  construction  of  new 
facilities,  and  implementation  of  plans 
developed  through  coordinated  efforts: 
(3)  applies  the  Resource  Requirement 
Methodology  and  technical  consultation 
of  special  projects;  (4)  plans, 
coordinates,  .and  manages  the 
development  and  implementation  of 
computerized  information  systems 
designed  to  facilitate  effective  program 
administration,  operation,  and  health 
care  managenient  in  a  multi-State  area; 
(5)  coordinates  diverse  computer 
applications  and  ensures  overall 
compatibility  and  systems  integration 
with  agency-wide  management 
information  principles,  research 
methodology,  statistical  theory,  data 
processing,  computer  technology,  and 
project  management  principles:  and  (6) 
plans,  procures  and  evaluates 
telecommunications  systems. 

Office  of  Health  Programs  (HGFL8) 

(1)  Plans,  implements,  directs, 
cooridinates  an  Area-wide  health  and 
patient  care  program;  (2)  promotes  and 
provides  effective  linkages  with  Area- 
wide  service  unit  and  tribally  operated 
programs  and  related  activities 
sponsored  by  other  agencies  and 
organizations;  (3)  plans,  develops,  and 
evaluates  programs  within  the  divisions 
of  Community  Health  Services  and 
Behavioral  Health  Services,  Professional 
Services,  and  quality  assurances/risk 
management  staff  activity  to  meet 
standards  set  by  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations;  (4)  provides  guidance 
and  coordination  of  community  health 
services;  (5)  provides  behavioral  health 
services  including  coordination  and 
evaluation  of  alcohol/substance  abuse 
and  social  services  activities:  and  (6) 
provides  professional  services  related  to 
comprehensive  health  care  and  patient 
care  including  dental  services, 
laboratory  services/clinical  registry, 
medical  records,  nursing  services, 
pharmacy  services  and  primary  care 
provider  staff  activities. 
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Phoenix  Area  Servia  ^ 
Through  HGFLD.  HOfLG 
HGFLH.  and  HGFLl 


Units  (HGFLA 

Through 
hrough  HGFLN) 


iirects  health 
ramework  of  IHS 

promotes 
ind  maintain  the 
I  the  service 


Colorado  River  Sei  vice  Unit  (HGFLA): 
Uintah  and  Ouray  Service  Unit 
(HCFLB);  Keams  Canyon  Service  Unit 
(HGFLC);  Owyhee  S<  rvice  Unit 
(HGFLD):  San  Carlos  Service  Unit 
(HGFLG):  Schurz  Ser/ice  Unit  (HGFLH): 
Whiteriver  Service  U  lit  (HGFLJ):  Fort 
Yuma  Service  Unit  [Y  GFLK):  Sacaton 
Service  Unit  (HGFLL  :  Phoenix  Service 
Unit  (HCFLM)  and  I^  IS  Indian  Health 
Center.  Peach  ^ring^  (HGFLN).  (1) 
Plans,  develops,  and  i 
programs  within  the 
policy  and  mission;  (^ 
activities  to  improve  \ 
health  and  welfare  of 
population;  (3)  delivej^s  quality  health 
services  within  avaih  ble  resources;  (4) 
coordinates^service  u  lit  activities  and 
resources  with  those  )f  other 
governmental  and  nop-govemmental 
programs;  (5)  participates  in  the 
development  and  denitonstration  of 
alternative  means  and  techniques  of 
health  services  management  and  health 
care  delivery;  (6)  provides  Indian  tribes 
and  other  Indian  com|nunity  groups  with 
optimal  means  of  participating  in  service 
unit  programs;  and  (71 
supports  the  develop^ 
and  tribal  entities  in 
the  service  unit. 

Under  section  HC 
Succession.  follo« 
add: 

During  the  absencelor  disability  of  the 
Area  Director  of  the  Phoenix  Area 
Office,  or  in  the  eveni  of  a  vacancy  in 
that  office,  the  first  A  "ea  Office  official 
hsted  below  who  is  a  milable  shall  act 
as  the  Area  Director,  jxcept  that  during 
a  planned  period  of  a  jsence,  the  Area 


encourages  and 
[lent  of  individual 
tie  management  of 

Order  of 
I  item  number  (5) 


1  different  order  of 
of  succession  will 


Director  may  specify 
succession.  The  ordei 
be: 

(1)  Deputy  Area  Director.  Phoenix  Area 
Indian  Health 

(2)  Associate  Directoi 
Administration  anc 

(3)  Associate  Directoi . 
Center  Services. 

(4)  Associate  Directo(  Office  of  Tribal 
Activities. 

(5)  Associate  Directoi 
Environmental  Health 
Engineering 

(6)  Associate  Directo^.  Office  of  Human 
Resources. 

(7)  Associate  Directoi 
Planning.  Evaluatiofi 
Resources 

(8)  Associate  Directoi 
Programs. 


.  Office  of 
Management. 
Office  of  Medical 


.  Office  of 
and 


Office  of 

and  Information 

.  Office  of  Health 


Section  HG-40.  Delegations  of 
Authority.  Add  the  following  new 
paragraph: 

All  delegations  and  redelegations  of 
authority  made  to  IHS  Area  Offices 
which  were  in  effect  immediately  prior 
to  this  reorganization,  and  which  are 
consistent  with  the  reorganization  of 
January  18, 1988,  shall  continue  in  effect 
pending  further  redelegation. 

Dated:  August  27, 1991. 
Everett  R.  Rtaoadas. 

Assistant  Surgeon  General  Director. 

(FR  Doc.  91-21716  Filed  9-9-91;  8:45  am) 
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DEPARTMENT  OF  HOUSINO  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  Nou  N-»1-320e;  FR283S-N-(M] 

Announcement  of  Historically  Black 
Colleges  and  Universities  Tectmlcai 
Assistance  Program  Competition 
Winners 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  competition 

winners. 

summary:  The  purpose  of  this  Notice  is 
to  announce  the  winners  of  the  $1.5 
million  Historically  Black  Colleges  and 
Universities  (HBCU)  competition.  These 
funds  will  be  used  by  the  grantees  to 
assist  in  the  development  of  Community 
Development  Block  Grant  (CDBG) 
economic  development  projects,  and  to 
assist  small  cities  in  preparing  their 
CDBG  programs  and  in  conducting 
workshops  to  help  local  governments 
more  effectively  utilize  their  CDBG 
funds. 

FOfl  FURTHER  INFORMATION  CONTACT. 

James  Turk,  Technical  Assistance 
Officer,  Office  of  Technical  Assistance. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-317a  The  TDD  number  for  the 
hearing  impaired  is  (202)  708-2565. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  In  a 
Notice  pubhshed  on  Marth  1. 1991  (56 
FR  8894).  the  public  was  informed  of  the 
availability  of  approximately  $1.5 
million  to  provide  technical  assistance 
to  help  cities  use  their  CDBG  funds  more 
effectively  and  to  increase  HBCU , 


participation  in  federal  programs,  in 
accordance  with  Executive  Order  12677. 
The  source  of  assistance  is  that  CDBG 
Technical  Assistance  program  as 
implemented  by  the  Department's 
regulations  at  24  CFR  570.400  and 
570.402. 

The  goal  of  this  technical  assistance  is 
to  aid  communities  in  using  CDBG  funds 
more  effectively.  Related  objectives  are: 

a.  To  increase  the  capacity  of  eligible 
communities  in  the  administration, 
planning  and  implementation  of  their 
CDBG  programs. 

b.  To  assist  in  the  development  of 
CDBG-funded  economic  development 
projects. 

c.  To  provide  on-site  peer-to-peer 
assistance  to  local  CDBG  officials  in 
improving  the  efTectiveness  and 
management  of  their  local  CDBG 
programs. 

d.  To  conduct  technical  assistance 
workshops  in  requested  subject  areas 
(e.g.  HUD  CDBG-funded  Small  and 
Minority  Business  Loan  Programs; 
CDBG-funded  State  Enterprise  Zones 
Programs;  CDBG  activities  designed  to 
affirmatively  further  fair  housing;  and 
CDBG-funded  Rehabilitation  Programs). 

A  total  of  eighteen  HBCUs  submitted 
apphcations.  The  fifteen  selected  in  the 
competitive  process  best  demonstrated 
the  ability  to  undertake  the  required 
technical  assistance  activities  in 
accordance  with  the  outlined  goal  and 
objectives  and  to  carry  out  such 
activities  expeditiously. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L  101-235. 
approved  December  15, 1989),  the 
Department  is  publishing  the  HBCU 
winners  for  FY  1991  as  follows: 

HlSTORICAU-V  BUVCK  COtXEGES  AND  UNI- 
VERSITIES Technical  Assistance 
Program  Ust  of  Winners  for  FR 
1991 


Mf.  Henry  Chartbt  Project  Dtfectof, 
Xavier  Univenity,  73?5  Palmetto 
Street.  Box  71-6,  New  Orleans.  LA 
70125.  te(ep»x>oe:  (504)  486-2730... 

Dr.  RA  WeUs.  Project  Directof,  Texas 
A&M  Prairie  View  UfNversity.  Re- 
searcti  Foundation,  Box  3578,  Col- 
lege Sution.  TK  77843,  telephone: 
(409)845-0805 - - 

Ms.  Saundra  S.  Carmictiae:.  ,AoiecX 
Director.  Saint  Augustine's  Cotiege, 
Rateigfi  &  Wake  County.  1315  Oak- 
wood  Avenue.  Raleigh,  NO  27610- 
2298.  teiep«V)n«  (919)  B28-4451 


Grant 
amount 


S100.000 


100.000 


100.00U 
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Historically  Black  Colleges  and  Uni- 
versities Technical  Assistance 
Program  List  of  Winners  for  FR 
1991— Continued 


Mr.  Otha  Burton,  Jr.,  Project  Director, 
Jackson  State  University.  P.O.  Box 
17390,  Jackson,  MS  39217.  tele- 
phone: (601)  968-2339 „_.. 

Mr.  Morris  A.  Autry,  Protect  Director, 
Elizabetti  City  State  University,  Pas- 
quotank County.  EltzatMth  City.  NC 
27909.  telephone:  (919)  335-3702... 

Dr.  Carl  H.  McClenney  Jr.,  Project 
Director,  Virginia  State  Universily. 
P.O.  Box  62,  Petersburg,  VA  23803. 
telephone:  (804)  524-5148 

Mr.  Joseph  A.  Lee.  Project  Director, 
Alabama  A&M  University,  Depart- 
ment of  Community  Planning  arxJ 
Urban  Studies,  P.O.  Box  206, 
Normal,  AL  35762,  tetephone:  (205) 
851-5425..„ „.- - 

Mr.  Jerry  M.  Shelton.  Ill,  Project  Di- 
rector—TA  Program,  Fisk  Universi- 
ty. 1000  17th  Avenue  North,  Nash- 
vitle,  TN  37206-3051.  telephone: 
(615)  329-8555 _ 

Mr.  Daniel  S.  Kuennen,  Project  Direc- 
tor, University  of  Maryland  Eastern 
Shore,  Rural  Development  Center, 
Bird  Hall  Room  3102,  Princess 
Anne,  MD  21853,  telephone:  (301) 
651-2200 

Ms.  Ella  M.  Nunn,  Project  Director, 
Texas  Southern  Umversity,  Jesse 
H.  Jones  School  of  Business  Room 
B11,  3100  Ctebume,  Houston.  TX 
77004.  telephone:  (713)  527-7785.... 

Dr,  Clarence  Brown.  Project  Direc- 
tor—Pub  Admin  Progr.  North  Caroli- 
na Central  University.  P.O.  Box 
19574.  Durtwm  County,  Durttam 
City,  NC  27707,  Mephorw:  (919) 
560-6240 

Dr.  Elva  E.  Tillman,  Project  Director— 
Inst/Urban  Res.,  Morgan  State  Uni- 
versity, Soldier  Armory — Room  204, 
CoMspring  Lane  &  HiHen,  Balti- 
more. MO  21239,  telephone:  (301) 
319-3004 

Mr.  Mark  Talley,  Project  Director- 
Econ.  Res  &  Dev.,  Urtiversity  Ar- 
kansas Pine  Bkiff,  l^orth  University, 
P.O.  Box  4146.  Pine  Bluff.  AR 
71601,  telephone:  (501)  535-6703... 

Dr.  Oliver  Jortes,  Jr.,  Project  Oirsc- 
tor— Center  for  Public  Affairs.  Ftort- 
da  A&M  University,  Center  for 
Public  Affairs  &  Govern.  Services, 
412  Tuctier  t.ane,  Tallahassee,  FL 
32307,  telephone:  (904)  599-3124... 

Dr.  Jean  A.  McRae,  Project  Director- 
Institute  for  Urban  Aff.  and  Res, 
Howard  Umversity  2900  Van  Ness 
Street  NW.  Washington,  DC  20008, 
telephone:  (202)  806-8770 


Grant 
amount 


100,000 


100,000 


100,000 


100,000 


100.000 


100,000 


100,000 


99,262 


100,000 


100.000 


99,701 


100.000 


1,496,694 


Dated:  September  4. 1991. 

S.  Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  912-21675  Filed  9-9-81;  B.>4S  am] 

BILLINQ  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-040-01-4320-12] 

Cedar  City  District  Grazing  Advisory 
Board  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  a  Cedar 
City  Advisory  Council  meeting  will  be 
held  on  Wednesday,  October  2. 1991, 
beginning  at  1  p.m.  at  the  Escalante  BLM 
Area  Office  in  Escalante,  Utah.  The 
agenda  will  include  discussion  on  the 
Kanab/Escalante  Resource  Management 
Plan  and  national  designation  proposals 
for  the  Escalante  Canyons.  The  meeting 
will  continue  into  Thursday.  October  3, 
1991  with  a  Held  trip  of  the  Escalante 
Resource  Area. 

All  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  at  1:15  p.m.  or 
may  submit  written  comments  for  the 
Council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  176  East  D.L  Sargent 
Drive.  Cedar  City.  Utah  B472a  phone 
(801)  586-2401.  by  Friday.  September  27, 
1991.  Depending  on  the  number  of 
persons  wishing  to  make  a  statement,  a 
per  person  time  limit  may  be  established 
by  the  District  Manager  or  Council 
Chairman.  Individuals  wishing  to  attend 
the  field  tour  or  October  3rd  are  to  bring 
their  own  transportation  and  lunch. 

Dated:  August  30, 1991. 
Gordon  R.  Staker, 
District  Manager. 
[FR  Doc.  91-21571  Filed  9-«-91;  8:45  am] 

BILUNO  CODE  4310-DO-« 

[Ny-930-91-4212;  N-54981] 

Realty  Action;  Exchange  of  Put>Hc 
Lands,  Clark  County,  NV 

The  following  described  federal  lands 
are  being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  land  Policy  and  Management 
Act  of  1976. 43  U.S.C.  1716: 

Mount  Diablo  Meridian,  Nevada 

T.  19  S..  R.  60  E. 
Sec.  5,  lot  3.  NWy4N\A;V^.  SViNW^: 
Sec.  B.  lots  1^  12. 14-18.  SHNEM.  SE^ 

NW^.SE^: 
Sec.  7,  loU  5,  8,  &-12. 14-16. 18-21. 
Sec.  20,  NEV4NEy4; 
Sec.  21,  SWV4NWV'4; 
Sec.  28,  WMiNEy4,  EV4NW%.  SWViNW%. 

NV<iSEy4. 
T.  22S.,  R.  61  E. 
Sec.  23.  NV4NEy4NEy4NEV4.  SWy4NEV4 

NEy4NEW,  Vil\^NEVMEV*.  SEy4NEVi 

NEy4,  NEy4NEy4Nwy4NEy4.  swy4NEy4 


NWy4NEy4,  NWNWVdNWWiNEyi,  SE^ 

Nwy4Nwy4NEy4.  swy4Nwy4NEy4.  ev4 

SWy4NEy4.  SViNWy4SWViNE%.  NVi 

sw  y4sw  V*  ne  y4.  n  '/iNE  y4SE  V4  ne  y4. 
swy4NEy4SEV4NEy4.  Nwy4SEy4NEy4. 

NV<iSViSEy4NEy4.  SWV4SWWiSE%NE%. 

swy4SEy4SEy4NEy4,  NWNViSEVd.  ew 
swy4NEy4SEy4.  SEy4NEV4SE\4.  swy4 

NWy4SEy4,  EM.SEV4NWy4SEy4.  WV4 

NEy4Swy4SEy4,  w'/iNwv4Swy4SEV4. 
S'/2Swv4SEy4,  w>ANEy4SEy4SEy4, 
Nwy4SEy4SEy4,  EWiSE'/«SEy4SE'/«; 

Sec.  26,  N'/iNViNEy4NEy4,  SViNWy4NEy4 

NEy4,  swhJEy4NEy4,  s'4Swy4NW% 
NEy4,  NEyiSwyiNEMi,  s^swyiswv4 
NEy4,  N>ASEy4Swy4NEyi,  swNEV(iSEy4 
NEy4,  Nwy4SEy4NEy4.  sv4Sev<,ne%. 
Ey2SEy4.  NM!Nwy4SEy4.  sv^swANwy* 
SEy4.  N'4SEy4Nwy4SEy4,  NEy4SWV4 
SEy4,  NMiS%swy4SEy4; 

Sec.  34.  SV4NEy4NEy4NWy4.  SV4NEy4 

Nwy4,  sv4NEy4Nwy4Nwy4.  w'/iNwy« 
Nwy4,  SEV4Nwy4Nwy4,  swy4Nwy4. 

NEy4SEy4NWV4,  NMiNWy4SEy4NW%, 
S'/4SEy4NWV^.  NV4NViiNV^SW%,  S% 

NEy4NEy4Swy4,  swy4NEy4Swy4,  NVt 
SEy4NEy4Swy4.  s'^NEWiNwy4Swv<i. 
S'/!Nwy4Swy4,  NViNViSwyiSwvii,  SV4 
svvy4swy4,  SEy4Swy4,  SMtNvs!NEy4 

SEV4,  SM.SV4NEV4SEy4,  NV^NEViNWyi 

SEy4,  wv4Nwy4SEy4,  SEViNwy4SEy4. 
Ny2Nv<iSwy4SEVi.  SMiSwy4SwyiSE^, 
SEy4Swy4SEy4,  NViSEy4SEyi,  sviswwi 
SEy4SEy4,  SEy4SEy4SEV4. 

The  total  acreage  of  the  public  land 
involved  is  approximately  2241.0  acres. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1  (b).  subject  to  valid 
existing  rights,  publication  of  this  Notice 
shall  segregate  the  affected  public  lands 
from  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws,  and  from  any 
subsequent  land  exchange  proposals 
filed  by  any  proponent  other  than 
Olympic  Nevada  Incorporated  or  their 
nominee. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  pubHcation  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  days, 
interested  parties  may  submit  comments 
to  the  District  manager.  Las  Vegas 
District  Office,  4765  Vegas  Drive.  Las 
Vegas,  Nevada  89126. 

Dated:  Septeml>er  3. 1991. 
Ben  Collins. 

District  Manager,  Las  Vegas  District,  Nevada. 
(FR  Doc.  91-21572  Filed  9-9-91;  8:45  am) 
BIUJNO  COOC  4310-HC-M 


46204 


ederal  Register  /  Vol.  56.  No.  175  /  Tuesday,  September  10,  1991  /  Notices 


[OR-056-4212-13:  Gl  1-351  ] 

Realty  Action;  Crof  k  County,  OR 

August  30.  1991. 

agency:  U.S.  Depar  Iment  of  Interior, 
Bureau  of  Land  Mai  agement,  Prineville 
District,  Prineville,  ( )R. 

action:  Exchange  a "  public  lands  in 
Crook  County,  Orej  on. 


summary:  The  follo4ving 
have  been  determin  ;d 
disposal  by  exchanj  e 
of  the  Federal  Land 
Management  Act  ofll976, 


public  lands 
to  be  suitable  for 
under  section  206 
Policy  and 

43  U.S.C.  1716. 


Township  16  South,  R^nge  16  East  of  the 
Willamette  Meridian: 

Section  18:  SENE.  NESjW 


aggregates  about 
Oregon, 
lands,  the 
will  acquire  the 
private  lands  from 


these 


The  area  described 
80  acres  in  Crook  Ci  lunty 

In  exchange  for 
Federal  Governmen 
following  described 
Steams  Land  Compiny 

Township  16  South,  Rj  nge  16  East  of  the 
Willamette  Meridian: 

Section  29:  NMiSE.  S'/isfcW 
Section  31:  SWSE 

ibeb 


Cot 


The  area  descri 
200  acres  in  Crook 

The  purpose  of  th( 
facilitate  resource 
opportunities  by 
the  wild  and  scenic 
boundary  of  the 
and  adjacent  areas 
are  situated  in  close 
agricultural  lands 
owned  by  the  Stearr  s 

The  value  of  the 
exchanged  is 
acreage  will  be  a 
values,  if  necessary, 
completion  of  the 

Information 
can  be  reviewed  at 
Management,  Prine\4ll 
185  E.  Fourth  Street. 
97754,  telephone 

For  a  period  of 
from  the  date  of  pu 
parties  may  submit 
District  Manager 
Management  at  the 
adverse  comments 
the  District  Manager 
or  modify  this  notice 
accordingly. 
James  L  Hancock 
District  A  f onager. 
(FR  Doc.  91-21573  File( 


aggregates  about 
unly,  Oregon, 
exchange  is  to 
n^nagement 

land  within 
■iver  administrative 

Crooked  River 
The  Federal  lands 
proximity  to 
farm  buildings 
Land  Company, 
nds  to  be 

tely  equal.  The 
dju^ted  to  equalize 
based  upon 
appraisal. 

this  proposal 
Bureau  of  Land 
e  District  Office, 
Prineville,  OR 
447-4115. 
-five  (45)  days 
ication,  interested 
domments  to  the 
Bi^-eau  of  Land 

bove  address.  Any 
ill  be  evaluated  by 
who  may  execute 
of  realty  action 


:  Upf  er 


ard 


appro5(ima 


fir  al 
regan  ing 
tie : 


(50;i) 
for  Ih 


;  v 


9-9-91;  8:45  am] 


MLUNO  CODE  4310-U-M 


[UT-060-01-4212-14:  UTU-59944] 

Realty  Action,  Proposed  Sale  of  Public 
Land  in  San  Juan  County,  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action,  imj- 
59944.  proposed  sale  of  public  land  in 
San  Juan  County,  Utah;  segregation  of 
land  from  appropriation  and  operation 
under  the  public  land  laws,  including  the 
mining  laws,  excepting  the  mineral 
leasing  laws. 

summary:  The  following  land  is  being 
evaluated  for  sale  under  section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  (90 
Stat.  2750;  43  U.S.C.  1713): 

Salt  Lake  Meridian.  Utah 

T.  40  S.,  R.  23  E., 

Sec.  27,  SEV4NEy4NEV4. 

The  above  descrit)ed  land  aggregates  10 
acres. 

The  land  described  is  hereby 
segregated  from  appropriation  and 
operation  of  the  public  land  laws  and 
the  mining  laws,  excepting  the  mineral 
leasing  laws,  pending  disposition  of  this 
action,  or  two  hundred  seventy  (270) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  whichever 
occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT 

David  L.  Krouskop,  Area  Realty 
Specialist,  San  Juan  Resource  Area,  P.O. 
Box  7,  435  North  Main.  Monticello,  Utah 
84535,  (801)  587-2141.  or  Brad 
Croesbeck,  District  Realty  Specialist. 
Moab  District  Office,  82  East  Dogwood, 
P.O.  Box  970,  Moah.  Utah  84532,  (801) 
259-6111. 

Dated:  August  30, 1991. 
Gene  Nodine, 
District  Manager. 
[FR  Doc.  91-21574  Filed  &-9-91:  8:45  am] 

B4LUNO  COM  4310-OO-M 


[UT-060-01-42i2-14:  UTU-65524] 

Reality  Action,  Proposed  Sale  of  ' 
Public  Land  In  San  Juan  County,  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  reality  action,  UTU- 
65524,  proposed  sale  of  public  land  in 
San  Juan  County,  Utah;  segregation  of 
land  from  appropriation  and  operation 
under  the  public  land  laws,  including  the 
mining  laws,  excepting  the  mineral 
leasing  laws. 

SUMMARY:  The  following  land  is  being 
evaluated  for  sale  under  section  203  of 
the  Federal  Land  Policy  and 


Management  Act  of  1976  (FLPMA)  (90 
Stat.  2750;  43  U.S.C,  1713): 

Salt  Lake  Meridian,  Utah 

T.  42  S.,  R.  19  E., 

Sec.  7,  Lot  46. 

The  above  described  land  aggregates  2.50 
acres. 

The  land  described  is  hereby 
segregated  from  appropriation  and 
operation  of  the  public  land  laws  and 
the  mining  laws,  excepting  the  mineral 
leasing  laws,  pending  disposition  of  this 
action,  or  two  hundred  seventy  (270) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  whichever 
occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Krouskop,  Area  Realty 
Specialist,  San  Juan  Resource  Area,  P.O. 
Box  7.  435  North  Main,  Monticello,  Utah 
84535,  (801)  587-2141.  or  Brad 
Groesbeck,  District  Realty  Specialist. 
Moab  District  Office,  82  East  Dogwood. 
P.O.  Box  970.  Moab.  Utah  84532.  (801) 
259-6111. 

Dated:  August  30, 1991. 
Gene  Nodine. 
District  Manager. 

[FR  Doc.  91-21575  Filed  9-9-91;  8:45  am] 
BILUNQ  CODE  4310-OO-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
27, 1991.  Pursuant  to  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  25. 1991. 
Carol  D.  ShuU. 
Chief  of  Registration,  National  Register. 

CALIFORNIA 
Alameda  County 

Girton  Hall.  Off  College  Ave.  next  to  Cowell 
Hospital,  University  of  California,  Berkeley 
campus,  Berkeley,  91001473 

LOUISIANA 

Madison  Parish 

Thompson.  Francis,  Site  (16  MA  112 J. 
Address  Restricted,  Delhi  vicinity,  91001464 
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MINNESOTA 
Hennepin  County 

Smith,  Lena  O..  House,  9905  5th  Ave.  S.. 
Minneapolis,  91001472 

MISSISSIPPI 

Copiah  County 

Hargrove  House.  MS  28 14  mi.  W  of 
Hazlehurst,  Hazlehunt  vicinity,  91001465 

NEW  JERSEY 

Wan«n  County 

Oxford  Industrial  Historic  District,  NJ  31, 
Mine  Hill  Rd.,  Belvidere  and  Axford  Aves.. 
Oxford  Township.  Oxford.  91001471 

NORTH  CAROLINA 

Jackson  County 

High  Hampton  Inn  Historic  District,  NC 107  E 
side,  1.5  mi.  S  of  US  64,  Cashiers  vicinity. 
91001468 

Macon  County 

Pendergrass  Building.  6  W.  Main  St.. 
Franklin,  91001469 

Polk  County 

Jones,  Rev.  Joshua  D.,  House,  NC  1526  S  side, 
04  mi.  from  NC  108,  Mill  Spring,  91001476 

Rutherford  County 

St.  Lulie's  Chapel,  let.  of  Hospital  Dr.  and  Old 
Twitty  Ford  Rd..  Rutherfordton,  91001470 

NORTH  DAKOTA 

Cass  County 

Research  Plot  2,  Near  )ct.  of  Centennial  Ave. 
and  18th  St.  N.,  North  Dakota  State 
University  campus,  Fargo.  91001474 

Research  Plot  30,  Near  jet.  of  Centennial  Ave. 
and  18th  St.  N.,  North  Dakota  State 
University  campus,  Fargo,  91001475 

Nelson  County 

Tofthagen  Library  Museum 
(Philanthropically  Established  Libraries  in 
North  Dakota  MPS),  116  W.  B  Ave.,  Lakota, 
91001467 

Pierce  County 

Great  Northern  Passenger  Depot,  201  W. 
Dewey  St.,  Rugby,  91001466. 

[FR  Doc.  91-21688  Filed  9-9-91;  8:45  am] 

WLUNQ  CODE  4310-70-11 


INTERSTATE  COMMERCE 
COMMISSION 

Revision  of  Publication  OCP-100,  Your 
Riglits  and  ResponsibHWes  When  You 
Move 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  revision  of  OCP-100. 

summary:  The  Commission  is  revising 
the  publicaUon  enUtled  OCP-lOa  Your 
Rights  and  Responsibilities  When  You 
Move,  to  make  minor  editorial  changes, 
to  add  explanatory  language  covering 


certain  changes  in  the  Commission's 
rules  at  49  CFR  1056  governing  the 
Transportation  of  Household  Goods  in 
Interstate  or  Foreign  Commerce,  and  to 
eliminate  the  Moving  Service 
Questionnaire. 

dates:  The  revision  of  OCP-100  is 
effective  October  la  1991. 
FOR  FURTHER  INF0RMAT10M  CONTACT: 
Charles  E.  Wagner  (202)  275-7846.  John 
W.  Fristoe,  (202)  275-7844,  (TDD  for 
hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATKNC  Under  49 

CFR  1056.2,  the  publication  entitled  Your 
Rights  and  Responsibilities  When  You 
Move  is  required  to  be  given  to 
consumers  by  movers  and  household 
goods  brokers  to  provide  them  with 
information  about  their  rights  and 
responsibilities  as  shippers  of  household 
goods.  From  time  to  time,  the 
publication  must  be  revised.  Under  49 
CFR  1056.2(b)(2).  notice  of  amendments 
to  publication  OCP-100  must  be 
published  in  the  Federal  Register.  We 
are  revising  the  publication  to  make 
editorial  changes,  to  reflect  rule 
changes,  and  to  eliminate  an  obsolete 
questionnaire.  None  of  these  changes 
constitute  a  material  change  requiring 
notice  and  comments. 

Regarding  the  editorial  changes,  we 
are  adding  language  to  the  bulletin  to 
advise  shippers  that  they  may  obtain  the 
name  and  address  of  a  mover's  agent  for 
service  of  legal  process  from  the 
Commission  in  case  they  wish  to  bring 
suit  against  a  mover.  We  are  also  adding 
a  new  section  to  the  bulletin  to  advise 
consumers  of  new  added-value 
protection  plans  sponsored  by  some 
movers. 

The  bulletin  is  also  beitig  revised  to 
inform  consumers  of  two  changes  in  the 
Commission's  rules  and  regulations 
governing  motor  common  carriers  of 
household  goods.  In  Ex  Parte  No.  MC-19 
Sub-No.  40)  Return  of  Proportional 
Freight  Charges  by  Motor  Carriers  of 
Household  Goods.  5  I.C.C.  2d  836.  the 
rules  at  49  CFR  1056.15(b)  were  changed 
to  require  movers  to  refund  proportional 
freight  charges  for  lost  or  destroyed 
articles  at  the  time  loss  and  damage 
claims  are  processed.  In  Ex  Parte  No. 
MC-19  (Sub-No.  41)  Practices  of  Motor 
Common  Carriers  of  Household  Goods 
(Limitations  of  Liability).  6  LC.C.  2d.  die 
Commission  permitted  movers  to  Hmit 
their  liability  for  loss  or  damage  to 
articles  of  extraordinary  value  under 
certain  conditions. 

Lastly,  we  are  eliminating  the 
Consumer  Questionnaire.  OCP-IOOA.  as 
obsolete.  We  withdrew  our  request  for 
approval  of  this  form  by  the  Office  of 
Management  and  Budget  in  1987  under 
the  Paperwork  Reduction  Act  and 


Executive  Order  12291  because  the 
indication  of  consumer  satisfaction 
produced  from  analysis  of  data  in  this 
form  was  statistically  unreliable  and 
because  similar  information  is  available 
to  the  Commission  from  our  consumer 
complaint  system. 

A  copy  of  this  notice  and  a  copy  of  the 
revised  Publication  OCP-100  may  be 
obtained  by  writing  to  the  OfTice  of 
Consumer  Protection,  room  4133, 12th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20423  or  by  calling 
(202)  275-7148.  Assistance  for  the 
hearing  impaired  is  available- through 
TDD  Services  at  (202)  275-1721. 

Dated:  September  4. 1991. 

Decided:  Bernard  Caillard.  Director.  Office 
of  Compliance  and  Consumer  Assistance. 
Sidney  L.  Stickland.  |r.. 
Secretary. 
[FR  Doe.  91-21630  Filed  9-8-91:  8:45  am) 

BILUNQ  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

EmployiDent  and  Training 
Administration 

tTA-W-17,13«J 

American  Standard,  Inc.,  Union  Switch 
&  Signal  Division,  Swissvale,  PA; 
Revised  Datsrmination  on  Remand 

Pursuant  to  a  U.S.  Court  of 
International  Trade  order  in  United 
Electrical  Workers  v.  Brock  (USCTT  86- 
11-01409),  dated  June  27. 1991.  the 
Department  is  issuing  a  notice  of 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  for  former 
workers  of  American  Standard.  Ina, 
Union  Switch  &  Signal  Division.  (US&S) 
Swissvale,  Pennsylvania. 

Thprcfore.  in  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  revised  certification  for  the 
former  workers  of  American  Standard. 
Inc..  US&S  Swissvale.  Pennsylvania. 

AM  workers  of  American  Standard.  Inc. 
Union  Switch  &  Signal  Division.  Swissvale, 
Pennsylvania  (except  those  in  Departments 
no.  222  and  390  who  were  certified  earlier) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  17. 1985 
and  before  July  29, 1988  are  eligible  to  apply 
for  Hdjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  30lh  day  of 
August  1991. 
Marvin  M.  Fooka. 

Director.  Officeof  Trade  Adjustment 
Assistance. 

|FR  Doc  91-21688  Filed  9-9-91;  8:45  amj 
BMXiNQ  coec  4Cte-ao-M 
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ITA-W-25,897] 


Diimt 


Golden  Capital  Distributors,  Inc^  East 
Hanover,  NJ,  Negative  Determination 
Regarding  Applic^on  for 
Reconsideration 

By  an  applicatioi  dated  August  14, 
1991  Local  «332  of  Jie  International 
Union  of  Electrical  IWorkers  (lUE) 
requested  administ'ative 
reconsideration  of  I  he  subject  petition 
for  trade  adjustmer  t  assistance.  The 
denial  notice  for  pe  tition  TA-W-25,897 
was  signed  on  July  E3,  1991  and 
published  in  the  Federal  Register  on 
August  8. 1991  (56  F  R  37725). 

Pursuant  to  29  CI  R  90.18(c) 
reconsideration  ma  /  be  granted  under 
the  following  circur  istances: 

(1)  It  it  appears  o  i  the  basis  of  facts 
not  previously  cons  dered  that  the 
determination  comj  lained  of  was 
erroneous; 

(2)  If  it  appears  tl  at  the  determination 
complained  of  was  }ased  on  a  mistake 
in  the  determinatioi  i  of  facts  not 
previously  consider  id;  or 

(3)  If  in  the  opinio  n  of  the  Certifying 
Officer,  a  misinterp  etation  of  facts  or  of 
the  law  justified  rec  onsideration  of  the 
decision. 

Golden  Capital  is  a  wholesaler/ 
distributor  operatin  ;  in  several  States. 
The  workers  at  Gol  len  Capital's 
location  in  East  Hai  lOver,  New  Jersey 
distributed  cigaretti  s  and  various 
household  products 

The  Department's  denial  is  based  on 
the  fact  that  the  wo  kers  do  not  produce 
an  article  within  th«  meaning  of  the 
Trade  Act  of  1974  n  )r  are  they 
corporately  related  ;o  any  firm  that 
produces  an  article.  The  Department  has 
consistently  determ  ned  that  the 
performance  of  senj  ices  does  not 
constitute  the  prediction  of  an  article  as 
required  by  section  222  of  the  Trade  Act 
of  1974,  and  this  del  ermination  has  been 
upheld  in  the  U.S.  C  ourt  of  Appeals. 
This  point  was  addiessed  in  the 
Department's  notice  of  negative 
determination  issue  i  on  July  23, 1991. 

The  union's  claim  s  concerning 
ownership  by  a  fore  ign  corporation  and 
the  cigarette  stamp  aws  and  regulations 
of  the  New  Jersey  Department  of 
Commerce  would  n(  »t  provide  a  basis  for 
a  worker  group  cert  fication  under  the 
Trade  Act  of  1974. 

Conclusion 

After  review  of  tli  e 
investigative  findinj  i 


there  has  been  no 
misinterpretation  of 
law  which  would 
of  the  Department 


application  and 
s,  I  conclude  that 


efroror 
the  facts  or  of  the 
ify  reconsideration 
Labor's  prior 


juit 


decision.  Accordingly,  the  application  is 
denied. 

Signed  at  Washington.  DC.  this  30th  day  of 
August  1991. 

Robert  O.  Deslongchamps, 
Director.  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
|FR  Doc.  91-21689  Filed  9-*-91;  8:45  am) 
MUJNQ  COOC  4510-30-M 


ITA-W-25,904] 

Sara  Lee  Knitting  Products,  Royd,  VA; 
Affirntative  Determination  Regarding 
Application  for  Reconsideration 

On  August  13, 1991,  the  petitioners 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  July  31, 
1991,  and  published  in  the  Federal 
Register  on  August  13, 1991  (56  FR 
38468). 

The  petitioners  claim  that  machinery 
from  their  plant  was  shipped  to  Mexico 
to  produce  sweatshirts  which  will  be 
imported. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC,  this  30th  day  of 
August  1991. 

Rolwrt  O.  Deslongchamps, 

Director,  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
(FR  Doc.  91-21690  Filed  »-9-91;  8:45  am] 

BILUNQ  CODE  4$10-30-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
August  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-25.928: 3M Auld  Co.,  Columbus, 

OH 
TA-W-25.981;  Triquest  Corp., 

Vancouver,  WA 
TA-W-25,930;  Dormont  Manufacturing 

Co.,  Adamsburg,  PA 
TA-W-25,934;  Best-O-Flex,  Adamsburg. 

PA 
TA-W-25,937;  Interior  Pipin  Systems, 

Adamsburg,  PA 
TA-W-25.916:  H.S.  Automotive,  West 

Longview  Ave.,  Mansfield,  OH 
TA-W-25,917;  H.S.  Automotive,  Rupp 

Road,  Mansfield,  OH 
TA-W-25,984:  Warner  Universal  Corp., 

Kearney,  NJ 
TA-W-25,800:  Falconer  Class 

Industries,  Inc.,  Falconer,  NY 
TA-W-25,889;  Alcan  Rolled  Products 

Co.,  Terre  Haute,  IN 
TA-W-25,945:  Quiltex  Co.,  Inc.. 

Brooklyn.  NY 
TA-W-25.920;  Kozee  Komfort  Products. 

Brooklyn.  NY 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-26,034;  Heritage  Resources.  Inc., 
Dallas.  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.110:  Meco  International,  Inc., 
Warrendale,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.018;  AFC  Industries,  Inc.. 
Cinnaminson,  NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,992;  Consultants  Sr  Designers, 
Inc.,  Broomfield,  CO 
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The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.020  &■  TA-W-26.021:  Beech- 
Nut  Nutrition  Corp.,  Canajoharie  & 
Fort  Plain.  NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26, 190;  Mohawk  Technical 
Associates,  Inc.,  Herkimer,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.045:  Phone-Poulenc,  Inc.,  St. 
Louis,  MO 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.041;  Nerco  Oil  &  Gas,  Inc., 
Vancouver,  WA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.051:  Tri-State  Retail  Systems, 
Rochester,  NY 

The  worker's  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.052  &  TA-W-26,053;  Tri-State 
Retail  Systems,  Amherst,  NY  & 
Troy,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,842;  Haskell  of  Pittsburgh 
Manufacturing  Co.,  Verona,  PA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations 

TA-W-26.044:  RJMJ,  Inc.,  New  York.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  14, 
1990. 

TA-W-26.044A  &  TA-W-26.044B: 
Marlene  Industries  Corp..  New 
York.  NY  and  RJMJ  Florida.  Inc., 
Miami,  FL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  14, 
1990. 

TA-W-28.003;  Q2  Exploration,  Inc., 
Denver.  CO 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  21, 
1990  and  before  August  20, 1991. 

TA-W-26.019:  Barclay  Sportswear,  Inc., 
Booneville,  NY 

A.certification  was  issued  covering  all 
workers  separated  on  or  after  ]une  25, 
1990  and  before  December  31, 1990. 

TA-W-26,014:  Walls  Industries,  Inc.. 
Snyder,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  19. 
1990. 

TA-W-26.127:  Fay  Swafford  Originals, 
Cleveland,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15, 
1990  and  before  February  18. 1991. 

TA-W-25,956;  Alexandra  Fashions,  Inc., 
Woodside,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  10, 
1990. 

TA-W-26,016:  Wyman-Gordon  Co., 
Jackson,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20. 
1990. 

TA-W-26.059:  Dietzgen  Corp.,  El  Paso, 
TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  15, 
1990. 

TA-W-26,037  &■  TA-W-26,038;  Leisure 
Wear,  Inc.,  Frankford,  MO  and 
Vandalia,  MO 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  21, 

1990. 

TA-W-26.057;  Carborundum  Abrasives 
Co.,  Niagara  Falls,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  2, 
1990. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  August,  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-4318,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington,  DC 
20210  during  normal  business  hours  or  will  be 
mailed  to  persons  who  v/rite  to  the  above 
address. 

Dated:  September  3. 1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  91-21687  Filed  9-9-91;  8:45  am] 
BILUNQ  COOC  4S10-M-M 


Job  Training  Partnership  Act  (JTPA), 
Native  American  Programs'  Advisory 
Committee;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act. 
after  consultation  with  the  General 
Services  Administration,  the  Secretary 
of  Labor  has  determined  that  the 
renewal  of  the  Job  Training  Partnership 
Act  (JTPA),  Native  American  Programs' 
Advisory  Committee  is  in  the  public 
interest  in  regard  to  the  consultation 
responsibilities  imposed  on  the 
Department  under  title  IV,  section  401  of 
JTPA. 

The  Committee  will  provide  advice  to 
the  Assistant  Secretary  for  Employment 
and  Training  on  rules,  regulations,  and 
performance  standards  specifically  and 
solely  for  Native  American  programs 
authorized  under  title  IV,  section  401  of 
JTPA.  The  Assistant  Secretary  seeks 
this  advice,  as  one  of  several  means  of 
consultation  with  the  Native  American 
community,  in  order  to  develop  such 
rules,  regulations,  and  performance 
standards.  The  Committee  will  provide 
the  Assistant  Secretary  with  summary 
reports  of  the  advice  offered  on  these 
matters  following  its  scheduled 
meetings. 

As  paragraph  401(h)(1)  of  JTPA 
directs,  the  Committee  shall  be 
comprised  of  representatives  of  the 
Native  American  community.  An 
equitable  geographic  distribution  will  be 
sought  in  addition  to  appropriate 
representation  of  both  tribes  and  non- 
tribal  organizations.  The  members  shall 
not  be  compensated  and  shall  not  be 
deemed  to  be  employees  of  the  United 
States. 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act  15  days  from  this 
publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Job  Training  Partnership  Act 
(JTPA)  Native  American  Program's 
Advisory  Committee.  Such  comments 
should  be  addressed  to:  Mr.  Paul  A. 
Mayrand,  Director,  Office  of  Special 
Targeted  Programs,  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  room  N-4641,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  Telephone:  (202)  535-0500. 

Signed  at  Washington,  DC,  this  16th  day  of 
August.  1991. 
Lyno  Martin, 
Secretary  ofLolMr. 
[PR  Doc.  91-21686  Filed  9-9-91;  8:45  am| 

BILUNO  COOE  4510-90-M 


46208 


IMI 


Federal  Register  /  Vol.  56.  No.  175  /  Tuesday.  September  10.  1991  /  Notices 


Mine  Safety  and  Meaith  Administration     5.  Record  Steel  ft  Construction.  Inc. 


Petitions  for  IModlficatlon 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  tli  e  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Lambert  Coal  Q  i. 

[Docket  Na  M-OT-72  -C| 

Lambert  Coal  Q  mpany,  P.O.  Box  394. 
Nora.  Virginia  24272  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  exoninations  for 
hazardous  conditions)  to  its  Mine  No.  42 
(I.D.  No.  44-04790)  located  in  Dickenson 
County,  Virginia.  I  ue  to  a  roof  fall  outby 
the  seals,  the  petiti  Dner  proposes  to 
establish  an  evaluiition  point  to  monitor 
hazardous  conditic  ns. 

2.  Enlow  Fork  Mini  ng  Co. 

[Docket  No.  M-91-73  -C] 
Enlow  Fork  Mini  ng  Company,  1800 


Washington  Road. 


Pittsburgh. 


Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  tiie  application  of  30 
CFR  75.503  (permis  sible  electric  face 
equipment;  maintei  lance)  to  its  Enlow 


Fork  Mine  [IB.  No 


Greene  County,  Pennsylvania.  The 


petitioner  proposet 


36-07416)  located  in 


to  use  860  foot 


trailing  cables  on  s  lecific  permissible 
electric  face  equipi  lent. 

3.  Sea  "B"  Mining  i  :o. 

[Docket  No.  M-Bl-74  -C] 

Sea  "B"  Mining  ( kimpany,  P.O.  Box 
4000,  Lebanon,  Vir;  [inia  24266  has  filed  a 
petition  to  modify  I  tie  application  of  30 
CFR  75.1710-l(a)  ((anopies  or  cabs;  self- 
propelled  electric  f  ice  equipment: 
installation  require  ments)  to  its 
Seaboard  No.  2  Mil  le  (I.D.  No.  44-03479) 
located  in  Tazewell  County,  Virginia. 
Due  to  mining  heights  and  coalbed 
undulations,  the  pe  titioner  states  that 


the  use  of  canopie* 


would  result  in  a 


diminution  of  safet  ( to  the  equipment 
operator. 

4.  Green  River  Coa  Co.,  Ina 

[Docket  Na  M-01-7&  C] 

Green  River  Coal  Company.  Inc.,  664 
Frostbuig  Road,  M^disonville,  Kentucky 
42431  has  filed  a  petition  to  modify  the 
application  of  30  CfR  75.305  (weekly 
examinations  for  h  izardous  conditions) 
to  its  No.  9  Mine  (1. 3.  No.  15-13469) 
located  in  Hopkins  County,  Kentucky. 
Due  to  several  masBive  roof  falls,  the 
petitioner  propose^  to  monitor  outby  the 
seals. 


(Docket  No.  M-91-14-M| 

Record  Steel  *  Construction,  Inc.,  2384 
E.  Victory  Road,  Meridian,  Idaho  83642 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.15003 
(protective  footwear)  to  the  Barrick  Gold 
Strike  Mine  (LD.  No.  26-01089)  located 
in  Elko  County,  Nevada.  The  petitioner 
proposes  to  use  leather  soft-toed  shoes 
while  installing  rebar  instead  of  steel- 
toed  shoes. 

6.  Hecla  Mining  Co. 

[Docket  No.  M-91-15-C| 

Hecla  Mining  Company,  Box  C-8000, 
Coeur  d'Alene,  Idaho  83814  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.14162  (trip  lights)  to  its  Republic 
Unit  Mine  (I.D.  No.  45-00365)  located  in 
Ferry  County,  Washington.  The 
petitioner  requests  relief  from  the  use  of 
trip  lights  on  one-car  trains. 

Request  for  Conunents 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  827, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  10. 1991.  Copies  of  these 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  3a  1991. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[PR  Doc.  91-21685  Filed  9-9-91;  8:45  am) 
BtUJNO  CODE  4S10-43-II 


NUCLEAR  REQULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Conunission  (NRC). 

ACnON:  Notice  of  the  0MB  review  of 
information  collection. 

SUIWMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
1.  Type  of  Submission:  Revision. 
Z  Title  of  Information  Collection: 


Proposed  amendments  to  10  CFR  Part 
51-— Environmental  Review  of 
Applications  for  Renewal  of 
Operating  License. 

3.  Form  Number  Not  applicable. 

4.  How  Often  Information  Collection 
Required:  One  time  submission  upon 
submittal  of  an  application  for 
renewal  of  an  operating  license. 

5.  Who  Will  be  Asked  or  Required  to 
Report  Applicants  for  renewal  of  an 
operating  license. 

6.  Estimate  of  the  Number  of  Responses: 
It  is  anticipated  that  2  applications 
will  be  made  during  the  3-year 
clearance  period  (1992-1994),  or  .67 
annually. 

7.  An  estimate  of  the  Number  of  Hours 
Needed  to  Complete  the  Requirement 
or  Request  NRC  estimates  that  it  will 
require  2,728  hours  per  application 
under  the  proposed  amendments. 

8.  An  indication  of  Whether  Section 
3504(h).  Public  Law  9&-511  Applies: 
Applicable. 

9.  Abstract-  The  proposed  amendments 
to  10  CFR  part  51  will  establish  new 
requirements  for  environmental 
review  of  applications  for  renewal  of 
nuclear  power  reactor  operating 
licenses.  The  proposed  amendments 
would  require  applicants  to  submit  a 
"supplement  to  applicant's 
Environmental  Report-Operating 
License  Renewal  Stage." 

addresses:  Copies  of  the  submittal  may 
be  inspected  or  obtained  for  a  fee  from 
the  NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington. 
DC. 

FOR  niRTHER  INFORMATKM:  Comments 
and  questions  can  be  directed  by  mail  to 
the  OMB  reviewer.  Ronald  Minsk. 
Paperwork  Reduction  Project  (3150- 
0021).  Office  of  Information  and 
Regulatory  Affairs,  NEOB-30i9,  Office 
of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  J.  Shelton. 
(301)492-8132. 

Dated  at  Betheada.  Maryland,  this  3rd  day 
of  September,  1991. 

For  the  Nuclear  Regulatory  Comini»«hxi, 
G«rald  F.  Cnnfocd. 

Designated  Senior  Official  for  Information 
Resources  Management. 
[PR  Doa  91-21678  Filed  9-9-81;  8:49  an) 
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[Docket  Na  50-3221 


Long  Island  Lighting  Co.;  Stiorettam 
Nuclear  Power  Station;  Environmental 
Assessment  and  Rnding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  {NRC  or  the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
55.45(b).  10  CFR  55.33(a)(2),  10  CFR  55.59 
(a)(2).  (c)(2).  (c)(3),  and  (c)(4)  to  the  Long 
island  Lighting  Company  (the  licensee) 
for  operation  of  the  Shoreham  Nuclear 
Power  Station,  Unit  1  (the  facility) 
located  in  Suffolk  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  55.45(b).  55.33(a)(2).  55.59  (a)(2). 
and  55.59(c)(3)  to  the  extent  that  these 
regulations  require  the  use  of  a 
simulation  facility  in  implementing 
operating  tests  and  on-the-job  training. 
Additionally  the  Hcensee's  proposed 
action  would  grant  an  exemption  from 
10  CFR  55.59  (a)(2).  (c)(2).  (c)(3).  and 
(c)(4)  to  the  extent  that  these  regulations 
apply  to  requalification  requirements 
specific  to  power  operations  of  a  nuclear 
facility.  By  letter  dated  June  5. 1990.  and 
as  supplemented  by  letters  dated  August 
31. 1990.  and  July  1. 1991.  the  Long  Island 
Lighting  Company  requested  an 
exemption  from  the  above  specified 
requirements  of  10  CFR  part  55. 

The  Need  for  the  Proposed  Action 

The  requirements  of  10  CFR  part  55 
for  a  simulation  facility  are  designed  for 
operating  power  reactors.  There  are  no 
plant-referenced  simulator  devices  that 
reflect  the  current  refueled  condition  of 
SNPS.  Likewise,  the  requalification 
requirements  of  10  CFTl  55.59  are 
designed  for  the  complex  operations 
associated  with  an  operating  plant  from 
start-up  through  full-power  operation. 
The  licensee  ceased  power  operation  at 
Shoreham  on  February  28. 1989.  and 
completed  defueling  of  the  reactor 
vessel  on  August  9, 1989.  with  all  fuel 
stored  in  the  spent  fuel  pool.  In  addition, 
the  Commission  issued  a  possession 
only  license  on  June  14. 1991.  preventing 
operation  of  the  Shoreham  reactor  as 
well  as  prohibiting  refueling  of 
Shoreham  without  prior  NRC  approval. 

In  the  defueled  condition,  the 
principal  operator  activity  will  be  to 
monitor  the  spent  fuel  pool  storage 
facility  to  assure  the  continued  safe 
storage  of  special  nuclear  material  so  . 
that  the  public  health  and  safety  is  not 
compromised.  Additionally,  the 
knowledge  required  of  operators  in  a 


defueled  status  is  far  less  than  that 
required  for  an  operating  facility.  The 
request  for  an  exemption  from  the 
requirements  of  10  CFR  part  55  as 
mentioned  above  is  based  on  the  above 
plant  conditions  and  the  licensee's 
intent  not  to  resume  power  operations  at 
Shoreham. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  dees  not 
increase  the  risk  of  facility  accidents 
because  of  the  defueled  condition  of  the 
plant.  With  the  reactor  vessel  defueled 
and  the  license  not  licensed  to  resume 
power  operation  at  SNPS,  design-based 
accidents  associated  with  an  operating 
plant  from  start-up  through  full-power 
operation  are  no  longer  credible.  Design- 
basis  accidents  for  a  nuclear  facility  in  a 
defueled  condition  are  all  associated 
with  a  loss  of  fuel  pool  water  inventory 
or  with  fuel  handling.  Because  of  the 
geometric  storage  arrangement  of  the 
fuel  assemblies  underwater,  a  criticality 
accident  is  not  considered  likely.  In 
addition,  the  possession  only  license 
condition  prohibiting  movement  of  the 
field  to  the  reactor  vessel  further 
diminishes  the  possibility  of  a  fuel- 
handling  accident.  The  remaining 
requalification  training  to  be 
accomplished  without  a  simulation 
facility  ensures  protection  of  the  public 
health  and  safety  and  is  appropriate  to 
the  defueled  condition  of  the  plant. 

Any  potential  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents  or 
present  any  significant  occupational 
exposures.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect  plant 
nonradiological  effluents  and  has  no 
adverse  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  measurable 
radiological  or  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternative  will  have 
either  no  environmental  impact  or  a 
greater  environmental  impact.  The 
principal  alternative  to  the  exemption 
'  would  be  to  require  a  simulation  facility 
and  require  requalification  training 
geared  to  operating  power  reactors. 
Such  action  would  not  enhance  the 
protection  of  the  environment  and 
would  result  in  unnecessary  expenditure 
of  licensee  and  Commission  resources. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  Shoreham  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Hnding  of  no  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
June  5. 1990,  and  supplements  of  August 
31. 1990  and  July  1. 1992.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the 
Shoreham-Wading  River  Public  Library, 
Route  25A.  Shoreham.  New  York  11786- 
9697. 

Dated  at  Rockville.  Maryland  this  4lh  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Marvin  M.  Mandonca. 
Acting  Director,  Non-Power  Reactor, 
Decommissioning  and  En  vironmental  Project 
Directorate,  Division  of  Advanced  Reactors 
and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  91-21679  Filed  9-9-91:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rtl.  No.  IC-18294;  812-772SJ 

The  Drexel  Bumham  Lamt>ert  Group 
Inc.;  Application 

September  3, 1991. 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

appucant:  The  Drexel  Bumham 
Lambert  Group  Inc.  ("Group"). 
RELEVANT  ACT  SECTIONS:  Order 
requested  under  sections  6(c)  and  6(e) 
that  would  conditionally  exempt  (i) 
Group  from  all  provisions  of  the  Act 
except  sections  8(a),  9, 10(a).  17(a).  17(d). 
17(e).  31  (as  modified),  and  36  through 
53.  (ii)  certain  companies  controlled  by 
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Group  from  all  pro^  isions  of  the  Act 
except  sections  9. 1  7[a].  17(d].  17(e),  and 
36  through  53,  and  iii)  certain 
transactions  from  a  actions  17(a)  and 
17(d)  of  the  Act  anc  rule  17d-l 
thereunder. 

SUMMARY  OF  APPUCATION:  Croup,  a 
holding  company  tlfat  is  being 
reorganized  pursuaht  to  the  bankruptcy 
proceeding,  seeks  am  order  under 
sections  6(c]  and  6(p)  that  would  exempt 
(a)  Group  from  all  provisions  of  the  Act 
except  sections  8(a).  9. 10(a).  17(a).  17(d). 
17(e).  31  (modified  is  described  in  the 
application),  and  38  through  53,  (b) 
certain  companies  1  hat  are  controlled  by 
Group  from  all  pro^  isions  of  the  Act 
except  sections  9. 1  ^(a).  17(d).  17(e).  and 
36  through  53.  and  (c)  certain 
transactions  from  9  ictions  17(a)  and 


17(d)  of  the  Act  anc 


rule  17d-l 


thereunder,  provide  d  that  the 
transaction  have  be  en  authorized  in  the 
manner  set  forth  be  ow. 

RUNG  DATE:  The  af  plication  was  filed 
on  May  13, 1991.  an  J  was  amended  on 
August  1. 1991. 

HEARING  OR  NOTIRGATION  Of  HEARING: 

An  order  granting  t  le  application  will  be 
issued  unless  the  SI  !C  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  tp  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request^  personally  or  by 
mail.  Hearing  requejsts  should  be 
received  by  the  SEjQ,  by  5:30  p.m.  on 
September  30. 1991 J  and  should  be 
accompanied  by  prcof  of  service  on  the 
applicant,  in  the  fonn  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  sHould  state  the  nature 
of  the  writer's  inferi'st.  the  reason  for 


the  request  and  the 


Persons  who  wish  t  j  be  notified  of  a 
hearing  may  reques  t  notification  by 


writing  to  the  SEC'a 


ADDRESSES:  Secretj  ry,  SEC.  450  5th 


Street,  NW.,  Wash! 
Applicant,  60  Broad 
NY  10004 


igton.  DC  20549. 
Street.  New  York. 


INFOR  NATION 


FOR  FURTHER 

Robert  B.  Carroll,  Sbecial 
(202)  272-3043,  or  J^^my 
Assistant  Director. 
(Division  of  Investnient 
Office  of  Investmen  I 
Regulation). 


INfk>RMATION: 


SUPPLEMENTARY 

following  is  a  sumnlary 
application.  The  coi  a 
may  be  obtained  foi 
Public  Reference  Br  anch 

Applicant's  Repres*  ntations 

1.  Group  is  primal  i , 
company  with  a  lai^  ;e 
owned  domestic  an  I 


issues  contested. 


Secretary. 


contact: 

Counsel,  at 
N.  Rubenstein, 
t (202)  272-3023 

Management, 
Company 


:The 
of  the 
plete  application 
a  fee  at  the  SECs 


ily  a  holding 
number  of  wholly- 
foreign 


subsidiaries  (collectively  with  Group. 
"Drexel")  that  are  or,  prior  to  their 
bankruptcies,  had  been  engaged  in  a 
variety  of  securities-related  businesses. 
Drexel  also  is  a  managing  partner  of 
three  investment  partnerships,  and  is  the 
general  partner  of  another  partnership 
that  is  the  general  partner  of  one  of  the 
investment  partnerships  (these 
partnerships,  together  with  Group's 
wholly-owned  subsidiaries,  are  referred 
to  as  the  "Controlled  Companies"). 

2.  On  February  13, 1990,  Group  filed  a 
petition  for  reorganization  under  chapter 
11  of  Utie  11  of  the  United  States  Code 
(the  "Bankruptcy  Code")  in  the  United 
States  Bankruptcy  Court  for  the 
Southern  District  of  New  York  (the 
"Bankruptcy  Court").  In  May  1990, 
certain  of  the  Controlled  Companies, 
including  Drexel  Bumham  Lambert 
Incorporated  ("DBL  Inc."),  Group's 
principal  operating  subsidiary,  filed 
petitions  for  reorganization  under 
chapter  11  in  the  Bankruptcy  Court.  Also 
in  May  1990,  involuntary  petitions  for 
liquidation  that  had  previously  been 
filed  under  chapter  7  of  the  Bankruptcy 
Code  with  respect  to  two  other 
Controlled  Companies  were  converted 
by  such  companies  to  reorganization 
proceedings  under  chapter  11.  Three 
additional  Controlled  Companies 
subsequently  filed  petitions  for 
reorganization  under  chapter  11  in  the 
Bankruptcy  Court  Group  and  the 
Controlled  Companies  that  are  being 
reorganized  pursuant  to  the  proceeding 
in  the  Bankruptcy  Court  are  collectively 
referred  to  herein  as  the  "Drexel 
Debtors." 

3.  Prior  to  filing  its  petition  for 
reorganization  under  chapter  11.  DBL 
Inc..  a  registered  broker-dealer,  was 
engaged  primarily  in  underwriting  public 
offerings  of  securities,  acting  as 
placement  agent  in  connection  with 
private  offerings  of  securities,  acting  as 

a  market  maker,  and  providing  other 
securities  brokerage  and  investment 
banking  services. 

4.  Drexel  and  certain  of  its  current  and 
former  directors,  officers,  and 
employees  participated  in  hundreds  of 
investment  partnerships  and  other 
investment  entities  (collectively,  the 
"Partnerships").  The  interests  of  Drexel 
and  of  such  individuals  in  the 
Partnerships  range  from  small  limited 
partnership  interests  (or  other  passive 
investor  interests)  to  managing  general 
partnership  interests.  Certain  of  the 
Partnerships  are  Controlled  Companies. 
Numerous  other  individuals  and  entities, 
who  otherwise  have  not  been  and  are 
not  "affiliated  persons"  of  Drexel  as 
defined  under  the  Act,  also  have 
interests  in  certain  of  the  Partnerships. 


5.  Owing  to  its  former  business 
activities.  Drexel  has  a  substantial 
portfolio  of  securities.  Most  of  Drexel's 
securities  are  "high  yield"  securities  that 
were  acquired  in  connection  with 
Drexel's  investment  banking  and  trading 
activities.  Drexel  intends  to  manage  and 
restructure  its  securities  portfolio  in 
connection  with  the  reorganizations  of 
the  Drexel  Debtors  and  to  establish  a 
trading  operation  in  such  securities 
throu^  one  or  more  of  the  Controlled 
Companies  that  would  be  registered  as  a 
broker-dealer.  In  addition  to  the 
securities  portfolio,  the  Controlled 
Companies  own  other  highly  illiquid 
assets  that  applicant  believes  must  be 
managed  and,  in  appropriate  cases,  sold. 
As  of  the  date  the  application  was 
amended.  Group  estimated  that  Drexel's 
portfolio  of  high  yield  securities  had  an 
approximate  value  of  $980  million,  and 
that  Drexel's  total  assets  had  an 
approximate  value  of  $2.6  billion. 

6.  During  the  pendency  of  the 
reorganization  proceedings,  the 
activities  of  the  Drexel  Debtors  are 
subject  to  the  supervision  of  the 
Bankruptcy  Court  which  has 
jurisdiction  over  all  of  their  property. 
The  Bankruptcy  Court  has  established 
three  separate  creditors'  committees  and 
an  equity  committee  representing 
Group's  shareholders  (collectively  the 
"Committees"),  each  of  which  is  advised 
by  outside  counsel,  auditors,  and 
financial  advisors,  to  oversee  the  Drexel 
Debtors  so  as  to  protect  the  interests  of 
creditors  and  shareholders.  In  addition 
to  the  Committees,  the  Bankruptcy  Court 
has  established  the  Investment/ 
Reinvestment  Committee  (the 
"Investment  Committee")  and  the 
Steering  Committee  to  facilitate  the 
review  and  approval  of  transactions 
during  the  reorganization  proceedings. 
The  Investment  Committee  is  comprised 
of  one  representative  designated  by 
each  of:  (a)  The  Group  creditors' 
committee;  (b)  the  DBL  Inc.  creditors' 
committee;  and  (c)  the  Drexel  Debtors. 
The  Investment  Committee  also  has  a 
chairman  who  has  been  appointed  by 
the  Bankruptcy  Court  and  who  is  the 
only  voting  member  of  the  Investment 
Committee.  The  Investment  Committee's 
authorization  is  required  for  most 
securities  transactions.  The  Steering 
Committee,  which  consists  of 
representatives  of  each  of  the 
Committees,  reviews  and  must  authorize 
certain  securities  and  other  transactions. 
Prior  notice  must  be  given  to  the 
Steering  Committee  of  certain  other 
transactions  so  that  it  has  the 
opportunity  to  seek  to  enjoin,  or  to 
require  Drexel  to  obtain  court  approval 
for,  a  challenged  transaction. 
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7.  Group  Bubmits  that  it  may  be 
advantageous  for  Group  and  the 
Controlled  Companies  to  deal  with 
persons  who  are  affiliated  persons  of 
Group  or  the  Controlled  Companies,  Or 
affiliated  persons  of  such  persons,  to 
e^ect  many  of  the  transactions 
necessary  to  restructure  Drexel's 
securities  portfolio  and  other  assets.  For 
example,  transactions  among  Group  and 
the  Controlled  Companies  could  arise  in 
the  course  of  the  reorganization 
proceedings  as  it  may  be  necessary  or 
desirable  to  transfer  certain  holdings  to 
particular  companies  from  other 
companies.  Transactions  with  issuers  of 
portfolio  securities  that  are  affiliated 
persons  of  Group  or  the  Controlled 
Companies,  or  affiliated  persons  of  such 
persons,  may  arise  in  situations  where 
Drexel  desires  to  accept  an  exchange 
offer  or  tender  offer  made  by  an  issuer 
or  to  sell  securities  of  an  issuer  to,  or  to 
purchase  securities  from,  the  issuer. 
Because  of  the  illiquid  nature  of  many  of 
Prexel's  securities,  such  transactions 
may  represent  the  most  favorable 
opportunity  for  Drexel  to  restructure  its 
portfolio.  Similarly,  because  of  the 
overlapping  nature  of  the  securities 
issues  held  by  Group,  the  Controlled 
Companies,  the  Partnerships,  and  their 
affiliated  persons,  transactions  in  which 
either  Group  or  the  Controlled 
Companies  participate  may  involve 
affiliated  persons  as  joint  participants. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defmes 
the  term  "investment  company"  to 
include  any  issuer  that  "is  engaged  or 
proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's 
total  assets  (exclusive  of  Government 
securities  and  cash  items)  on  an 
unconsolidated  basis."  Group  has  not 
disputed  that  its  present  holdings  of 
investment  securities,  as  well  as  those 
of  certain  of  the  Controlled  Companies, 
exceed  the  40%  percent  asset  test  set 
forth  in  section  3(a)(3). 

2.  Section  6(c)  provides  that  the 
Commission  may  exempt  any  person  or 
transaction  from  any  or  all  provisions  of 
the  Act  if  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  6(e)  permits  the 
Commission  to  provide,  in  exempting  an 
investment  company  from  section  7  (the 
registration  requirement),  that  specified 
sections  will  apply  to  the  company^  and 
all  other  persons  in  their  dealings  with 


the  company,  as  if  the  company  were 
registered  under  the  Act. 

3.  Group  seeks  an  order  under 
sections  6(c)  and  6(e)  that  would  exempt 
(a)  Group  from  all  provisions  of  the  Act 
except  sections  8(a),  9. 10(a),  17(a).  17(d). 
17(e).  31  (modified  as  described  in  the 
application),  and  36  through  53,  (b) 
certain  companies  that  are  controlled  by 
Group  from  all  provisions  of  the  Act 
except  sections  9, 17(a),  17(d),  17(e),  and 
36  through  53.  and  (c)  certain 
transactions  from  sections  17(a)  and 
17(d)  of  the  Act  and  rule  17d-l 
thereunder,  provided  that  the 
transactions  have  been  authorized  in  the 
manner  set  forth  below.  Group  requests 
that  the  relief  extend  until  such  plan  or 
plans  of  reorganization  are  confirmed  in 
accordance  with  the  Bankruptcy  Code 
and  substantially  consummated  for 
purposes  of  section  1101(2)  of  the 
Bankruptcy  Code  (or,  if  the  cases  of 
such  companies  are  converted  to  cases 
under  chapter  7  of  the  Bankruptcy  Code, 
the  closing  of  such  cases). 

4.  Group  submits  that  in  light  of  the 
jurisdiction  and  supervision  of  the 
Bankruptcy  Court  in  the  chapter  11 
reorganization  proceedings  with  respect 
to  the  Drexel  Debtors,  the  limited 
expected  duration  of  those  proceedings, 
and  the  limited  activities  of  Group 
during  this  period,  it  is  not  necessary  or 
appropriate  for  it  to  be  subject  to  many 
of  the  provisions  of  the  Act  or  the  rules 
thereunder  or  for  the  Controlled 
Companies  to  register  as  investment 
companies  under  the  Act  or  to  be 
subject  to  the  provisions  thereof,  other 
than  sections  9, 17(a).  17(d).  17(e).  and  36 
through  53.  ' 

5.  Under  the  requested  exemption,  a 
transaction  involving  Group  or  a 
Controlled  Company  would  be  exempt 
from  the  provisions  of  sections  17(a)  and 
17(d)  of  the  Act  and  rule  17d-l 
thereunder  if  the  transaction  were 
authorized  by:  (a)  Group's  board  of 
directors,  including  by  the  vote  of  a 
majority  of  its  directors  who  are  not 
"interested  persons'*  (within  the 
meaning  of  section  2(a)(19)  of  the  Act)  of 
Group  and  who  also  are  not  parties  to 
the  transaction  or  persons  with  a  direct 
or  indirect  financial  interest  therein;  * 


'  Although  the  order  would  exempt  the  Controlled 
Companie*  from  re^stration  under  the  Act. 
afTiiiated  transactions  involving  the  ControUcd 
Coropanie*  (or  controlled  companie*  thereof)  will 
be  subject  to  aectioru  17(a|  and  17(d)  to  the  same 
extent  as  if  the  Controlled  Companies  were 
registered  InvestmenI  companies.  As  previously 
noted,  section  e(e)  permits  the  CommiMion  to  make 
specified  sections  of  the  Act  applicable  to  a 
company  that  is  exempt  from  registration. 

*  The  tMurd  would  t>e  required  to  Trnd  that  the 
lenns  of  the  transaction.  Including  the  consideration 
to  t>e  paid  or  received,  are  reasonable  and  fair  to 
Drexel  and  (hat  the  transaction  is  consistent  with 


and  (b)  either  the  Bankruptcy  Court  or 
its  "Designee."  The  term  "Designee"  is 
defined  as  the  Investment  Committee, 
the  Steering  Conunittee,  or  any  other 
designee  or  designees  of  the  Bankruptcy 
Court  that  provides  substantially  the 
same  representation  and  performs 
substantially  the  same  review  function 
as  the  Investment  Committee  and  the 
Steering  Committee  currently  provide 
under  the  procedures  described  in  the 
application.  Before  obtaining 
authorization.  Group  would  be  required 
to  inform  its  board  of  directors  and  the 
Bankruptcy  Court  or  its  Designee,  as  the 
case  may  be.  of  the  identity  of  all  known 
affiliated  persons  of  Group  (or.  in  the 
case  of  a  transaction  involving  a 
Controlled  Company,  of  such  Controlled 
Company),  and  all  known  affiliated 
persons  of  such  persons,  who  are  parties 
to.  or  have  a  direct  or  indirect  financial 
interest  in.  such  transaction;  the  nature 
of  the  affiliation;  and  the  known 
financial  Interests  of  such  persons  in  the 
transaction.  The  authorization 
procedures  would  apply  to  any 
transaction  involving  Group  or  a 
Controlled  Company,  including  a 
Controlled  Company  that  is  not  a  Drexel 
E)ebtor.  Group  asserts  that  the 
procedures  are  an  appropriate  substitute 
for  the  prior  approval  of  the  Conunission 
otherwise  generally  required  for 
exemptive  relief  from  section  17. 

6.  Group  asserts  that  it  is  not 
necessary  and  would  be  overly 
burdensome  to  require  it  to  restructure 
its  financial  reporting  operations  to 
comply  with  section  30  of  the  Act  or  to 
file  audited  financial  statements.  Croup 
currently  prepares  monthly  financial 
reports,  files  monthly  operating  reports 
with  the  United  States  Trustee  pursuant 
to  the  Bankruptcy  Code,  and  performs 
certain  other  procedures  that  provide 
cost  effective  and  satisfactory  financial 
information.  In  addition.  Group  submits 
that  an  exemption  form  section  30  would 
be  meaningless  if  it  were  required  to 
comply  with  the  requirements  of  rule 
31a-l(a)  under  the  Act.  which  provides 
that  every  registered  investment 
company  shall  maintain  and  preserve 
such  accounts,  books,  and  documents  as 
constitute  the  record  forming  the  basis 
for  financial  statements  required  to  be 
filed  pursuant  to  section  30  of  the  Act. 
Accordingly.  Group  proposes  to  comply 
with  section  31  of  the  Act  and  the  rules 
thereunder,  except  rule  31a-l(a)  and,  to 
the  extent  they  relate  to  such  rule,  rules 


the  goals  of  the  reorganization  proceedings.  Also, 
the  directors  would  be  required  to  record  in  their 
minutes  a  description  of  the  transaction,  their 
determinations,  the  information  or  materials  upon 
which  their  determinations  were  based,  and  the 
bases  therefor. 
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31a-2  and  31a-3  under  the  Act.  Group 
would  maintain  all  of  the  books  and 
records  otherwise  required  by  rules  31a- 
1.  31a-2.  and  31a-3J  including,  without 


limitation,  itemizec 
ledgers,  brokerage 
books  of  directors' 


journals,  various 
>rders,  and  minute 
ind  board  committee 


meetings.  In  additic  n,  as  provided  by 


condition  2,  below, 
maintain,  or  cause 


Group  would 
he  Controlled 


would  be  subject  tc 
conditions: 
1.  Simultaneously 


Companies  to  main  lain,  records  that 
reflect  the  activitiei  of,  and  the 
transactions  entere  i  into  by,  each  of  the 
Controlled  Companies. 

Applicant's  Conditi  ins 

Any  relief  grante  i  on  the  application 


the  following 

with  the  issuance  of 


the  order.  Group  wi  1  register  as  an 
investment  compan  /  under  the  Act  by 
fihng  a  notice  of  rej  istration  pursuant  to 
section  8(a)  of  the  /  ct. 

2.  Group  shall  cai  se  each  of  the 
Controlled  Compan  es  to  make  and  keep 
books,  records,  and  accounts,  which,  in 
reasonable  detail,  accurately  and  fairly 
reflect  the  transacti  }ns  and  dispositions 
of  its  assets;  take  al  steps  necessary  to 
ensure  that  all  such  books,  records,  and 
accounts  shall  be  si  bject  at  any  time 
and  from  time  to  tin  le  to  such 
reasonable  periodic ,  special,  and  other 
examinations  by  th(  Commission  or  its 
staff;  and  cause  eac  i  Controlled 
Company  to  furnish  to  the  Commission, 
within  such  reasons  ble  time  as  the 
Commission  may  prescribe,  copies  of  or 
extracts  from  such  i  ecords  which  may 
be  prepared  withou  undue  effort, 
expense,  or  delay,  a  s  the  Commission 
may  by  order  requii  e. 

3.  Group  shall  coi  suit  with  the  staff  of 
the  Division  of  Inve  itment  Management 
with  respect  to  any  ssue  arising  under 
the  Act  that  relates  to  the  Plans  of 
Reorganization.  As  toon  as  is 
practicable,  and  in  i  lo  event  after 
Consummation.  Grcup  shall  submit  to 
the  staff  a  comprehiinsive  written 
analysis  (in  the  fom  i  of  a  letter  or 
memorandum,  or  as  part  of  an 
application  for  an  o  'der  under  the  Act) 
of  the  status  under  1  he  Act  after 
Consummation  of  ei  ich  of  Group,  the 
Controlled  Compan  es,  and  any  other 
entity  that  may  erne  rge  from  the 
Reorganization  Pro<  eedings.  Such 
analysis  shall  include  a  description  of 
the  ownership,  capi  al  structure,  assets 
and  liabilities,  and  i  ntended  business  of 


each  entity,  as  well 


as  any  other 


information  that  ma  y  be  relevant  to  a 
determination  of  ea  ;h  entity's  status 
under  the  Act.  If  the  re  is  any  change  in  a 


material  fact  or  circumstance  underlying 
the  analysis.  Group  shall  promptly 
notify  the  staff  and  supplement  its 
analysis  as  may  be  appropriate. 

4.  Any  transaction  involving  Group  or 
involving  any  of  the  Controlled 
Companies,  or  the  purchase  or  sale  of 
securities  of  other  property  thereof,  shall 
be  exempt  from  the  provisions  of 
sections  17(a)  and  17(d)  of  the  Act  and 
rule  17d-l  thereunder,  provided  that 
such  transaction  is: 

(a)  Authorized  by  Group's  board  of 
directors,  including  by  the  vote  of  a 
majority  of  its  directors  who  are  not 
interested  persons  of  Group  and  who 
are  also  not  parties  to  the  transaction  or 
persons  with  a  direct  or  indirect 
financial  interest  therein;  and 

(b)  Authorized  either  by  the 
Bankruptcy  Court  or  its  Designee, 
provided  that  Group  has  informed  its 
board  of  directors  and  the  Bankruptcy 
Court  or  its  Designee,  as  the  case  may 
be,  of:  (i)  The  identity  of  all  known 
affiliated  persons  of  Group  (or,  in  the 
case  of  a  transaction  involving  a 
Controlled  Company,  of  such  Controlled 
Company),  and  all  known  affiliated 
persons  of  such  persons,  who  are  parties 
to,  or  have  a  direct  or  indirect  fmancial 
interest  in,  such  transaction;  (ii)  the 
nature  of  the  affiliation;  and  (iii)  the 
known  financial  interest  of  such  persons 
in  the  transaction. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-21640  Filed  9-9-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  Environmental 
Impact  Statement,  Seattle-Tacoma 
International  Airport,  Seattle,  WA 

agency:  Federal  Aviation 
Administration  (FAA). 
action:  Notice  of  intent. 

summary:  The  Northwest  Mountain 
Region  of  the  FAA  announces: 

(1)  The  FAA  and  the  Port  of  Seattle, 
acting  as  joint  lead  agencies,  intend  to 
prepare  Draft  and  Final  Environmental 
Impact  Statements  (EIS)  for  a  proposal 
by  the  Port  of  Seattle  to  develop  the 
South  Aviation  Support  Area  (SASA)  for 
aviation  maintenance  and  related 
support  facilities.  The  site  is  located 
between  South  192nd  and  200th  Streets 
and  west  of  28th  Avenue  South,  City  of 


SeaTac.  King  County  Washington. 
Major  project  elements  would  include 
grading,  filling,  paving,  habitat 
mitigation,  utility  installation  and 
construction  of  various  buildings  and 
structures. 

(2)  The  Federal  and  State  EIS  scoping 
process  will  consist  of  a  time  period  for 
interested  agencies  and  persons  to 
submit  written  comments  as  to  their 
concerns  and  topics  which  they  believe 
should  be  addressed  in  the  Draft  EIS. 

(3)  Joint  FAA  and  Port  of  Seattle 
public  scoping  meeting  will  be  held  on 
October  16. 1991,  7  p.m..  at  the  Angle 
Lake  Fire  Station,  2929  South  200th, 
Seatac,  WA.  98198. 

DATES:  In  order  to  be  considered, 
written  comments  must  be  received  by 
Ms.  Sarah  P.  Dalton.  Federal  Aviation 
Administration,  Seattle  Airports  District 
Office.  1601  Lind  Ave.  SW..  Renton.  WA 
98055-4056.  Telephone:  (202)  227-2661 
on  or  before  October  31. 1991. 

Questions  concerning  the  draft  EIS  or 
the  process  being  applied  by  the  FAA 
and  the  Port  of  Seattle  in  connection 
vvith  this  project  should  also  be  directed 
to  Ms.  Dalton 

SUPPt^MENTARY  INFORMATION: 

Information,  data,  views  and  comments 
obtained  in  the  course  of  the  scoping 
process  may  be  used  in  the  preparation 
of  the  draft  EIS.  The  purpose  of  this 
notice  is  to  inform  the  public  and  state, 
local  and  Federal  governmental 
agencies  of  the  fact  that  a  draft  EIS  will 
be  prepared  and  to  provide  those 
interested  in  doing  so  with  an 
opportunity  to  present  their  views, 
comments,  information,  data,  or  other 
relevant  observations  concerning  the 
environmental  impacts  related  to 
implementation  of  this  proposal. 

Organizations  wishing  a  presentation 
on  the  proposal  by  Port  of  Seattle 
personnel,  may  call  Rosie  Courtney  (206) 
433-5342  to  arrange  a  date  and  time. 

Major  actions  or  concepts  to  be 
discussed  in  the  draft  EIS  include:  The 
Do-Nothing  Alternative  and  three  other 
alternatives  varying  in  acreage  as 
follows:  Alternative  A — 50  acres. 
Alternative  B — 85  acres  and  Alternative 
C — 100  acres.  Common  features  of 
Alternatives  A,  B,  and  C  include 
development  for  aircraft  maintenance 
and  aviation  support  facilities  with 
hangars,  aprons,  and  hardstand  areas. 
Potential  office,  hotel,  and  light 
industrial  could  occur  along  28th 
Avenue  South  on  the  east  side  of  the  site 
for  Alternatives  A  and  B.  Inject 
development  would  be  phased  over  a  5 
to  10  year  implementation  program. 
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Documents  related  to  the  proposed 
action  can  be  reviewed  at  the  following 
locations: 
Aviation  Planning,  3rd  Floor,  Main 

Terminal,  Sea-Tac  International 

Airport. 
Federal  Aviation  Administration,  Seattle 

Airports  District  Office,  suite  250, 1801 

Lind  Ave.  SW.,  Renton,  WA. 

Port  of  Seattle.  Pier  86.  Environmental 
Office,  Seattle.  WA. 
King  County  Library,  Des  Moines 

Branch,  22815-24th  Ave.  South.  Des 

Moines.  WA  96198. 
King  County  Library,  Burien  Branch. 

14700-6th  Ave.  SW..  Seattle.  WA 

98166. 
King  County  Library.  Valley  View 

Branch.  17850  Military  Road  South. 

Seattle,  WA  98188. 

Issued  in  Seattle.  Washington,  on  August 
29.1901. 

Dated:  August  3a  1991. 
Edward  G.  Tatum. 

Manager,  Airports  Division,  Federal  Aviation 
Administration,  Northwest  Mountain  Region, 
Seattle,  Washington. 
|FR  Doc.  91-21616  Filed  9-^-fll:  8:45  am| 
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Cargo  Pallets,  Nets,  and  Contairters 

Aoemcv:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 

summary:  The  proposed  TSO-C90c 
prescribes  the  minimum  performance 
standards  that  cargo  pallets,  nets,  and 
containers  must  meet  to  be  identified 
widi  the  marking  *TSO-C90c." 
DATE:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
December  20, 1991. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch.  AIR-120. 
Aircraft  Engineering  Division  Aircraft 
Certification  Service-File  No.  TSO-C90C. 
Federal  Aviation  Administration.  800 
independence  Avenue.  SW.. 
Washington.  DC  20591.  Or  deliver 
comments  to:  Federal  Aviation 
Administration,  room  335,  800 
independence  Avenue  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Bobbie  ).  Smith.  Technical  Analysis 
Branch,  AlR-120.  Aircraft  Engineering 
Division.  Aircraft  Certification  Service. 
Federal  Aviation  Administratioa  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  Telephone  (202) 
267-9546. 


Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closfng  date,  in  room  335,  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue  SW., 
Washington.  DC  20S91.  weekdays 
except  Federal  holidays,  between  6:30 
a.m.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  the  Aircraft  Certification  Service 
before  issuing  the  final  TSO. 

Background 

A  substantial  revision  [Revision  10]  to 
Aerospace  Industries  Association  of 
America,  Inc..  National  Aerospace 
Standard  NAS  3610  is  available. 
Although  some  industry  segments 
indicate  that  five  years  is  the  eariiest 
some  industry  standards  incorporated 
by  reference  in  TSO's  can  be  updated, 
the  Agency's  goal  is  to  revalidate  each 
TSO  every  four  years. 

The  following  changes  to  TSO-C90c 
are  highlighted: 

(1)  The  users  of  cargo  unit  load 
devices  in  transport  category  airplanes 
are  affected  by  §§  21.50  and  25.1529  and 
part  25,  appendix  H.  of  the  Federal 
Aviation  Regulations.  The  holder  of  a 
design  approval,  or  tjrpe  certificate  for  a 
transport  category  airplane  whose 
application  occurs  after  January  28. 
1981,  must  provide  one  set  of  complete 
instructions  for  Continued 
Airworthiness  to  the  owner  (user)  of 
that  transport  airplane.  A  TSO 
authorization  holder  assists  the  airplane 
type  certificate  holder  by  providing  the 
relevant  instructions  for  that  article 
when  they  are  available.  Holders  of 
TSO-C90C  authorizations  have  been 
required  to  provide  such  instructions  to 
the  Aircraft  Certification  Offices  of  the 
FAA.  Consequently,  a  provision  has 
been  proposed  to  require  TSO-C90c 
authorization  holders  to  provide  users 
with  instructions  for  installing, 
operating,  servicing,  maintaining,  and 
repairing  cargo  unit  load  devices. 

(2)  A  proposal  has  also  been  made  for 
markiitgs  on  cargo  unit  load  devices  to 
be  in  areas  clearly  visible  after  the 
pallet,  net.  or  container  is  loaded  with 
cargo.  There  has  always  been  a 
requirement  to  mark  unit  load  devices. 


and  the  need  for  this  specific  provision 
is  logical. 

How  To  ObUlo  Copies 

A  copy  of  the  proposed  TSO-C90c 
may  be  obtained  by  contacting  "For 
Further  Information  Contact."  TSO- 
C90c  references  NAS  3810,  Revision  10. 
"Cargo  Unit  Load  Devices-Specification 
For,"  for  the  minimum  performance 
standards.  NAS  3610,  Revision  10.  may 
be  purchased  from  the  Aerospace 
Industries  Association  of  America.  Inc. 
1250  Eye  Street.  NW..  suite  lioa 
Washington.  DC  20005. 

Issued  in  Washington.  DC.  on  September  4. 
1991. 
|ohn  K.  McGrath. 

Manager.  Aircraft  Engineering  Division, 

Aircraft  Certification  Service. 

|FR  Doc  91-21617  Piled  9-0-91:  8:45  am| 

MUJNO  coot  4t1»-t>4l 


Office  of  Hearings 

lOocliet  47676;  Order  6f-«-31 

Issued  t>y  tt>e  Department  of 
Transportation  on  the  4th  day  of 
September  1991;  U.S.-8razil 
Combination  Service  Case;  Order 
Granting  Motions  to  Cortsolldate 

Served  September  4. 1991. 

Four  carrier  applicants  have  filed 
motions  to  consolidate.  No  opposition  to 
the  motions  have  been  submitted,  and 
therefore  the  motions  by  the  following 
parties  to  consolidate  their  applications 
in  the  dockets  listed  below  with  Docket 
47676  are  granted  pursuant  to  the 
authority  conferred  by  14  CFR  385.11(c): 

American  Airlines,  Inc.:  Docket  47627 
Delta  Air  Lines.  Inc.:  Docket  47621 
Northwest  Airlines,  Inc.:  Docket  47624 
United  Air  Lines.  Inc.:  Docket  47632 

Petitions  to  the  Department  of 
Transportation  for  review  of  this  order 
shall  be  filed  pursuant  to  14  CFR  385.51 
within  ten  days  after  the  date  of  service 
of  this  order. 

This  order  shall  be  effective  and 
become  the  action  of  the  Department  of 
Transportation  upon  expiration  of  the 
above  period  unless  before  that  date  a 
petition  for  review  thereof  is  filed  or  the 
Department  gives  notice  that  it  will 
review  this  order  on  its  own  motion. 

RolMrt  L  Barton,  |r.. 

Administrative  Law  fudge. 

|FR  Doc  91-ne20  FIlMi  »-«-91:  &4S  amf 
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(Docket  47676;  Order  91-9-4] 

Issued  by  the  Department  of 
Transportation  on  fhe  4tti  day  of 
Septemt)er  1991;  UjS.-Brazil 
Combination  Service  Case;  Order 
Granting  Petitions  ^or  Leave  To 
Intervene 


1  191. 

lea 


i>d 


th  Drity 


Served  September  4. 
The  petitions  for 
submitted  by  the  fol|owing 
not  been  opposed  a 
pursuant  to  the  au 
14  CFR  385.11(a): 
The  Dade  County  Aiiation 

Representing  M 

Airport 
The  Georgia  &  Atlaijt 
The  City  of  Los; 

Airports 
Greater  Orlando  Aviat 
The  City  and  Count 

and  the  San  Frahcis 

Commission 
The  San  Francisco 

Commerce 
Given  that  the 
filing  Petitions  for  L^ave 
has  passed,  I  do  not 
further  petitions  to 
granted. 

Petitions  to  the 
Transportation  for 
shall  be  filed  pursu^ 
within  ten  (10)  days 
service  of  this  order 

This  order  shall 
become  the  action  o 
Department  of  Tram  port 
expiration  of  the  ab 
before  that  date  a 
thereof  is  filed  or  th(  i 
notice  that  it  will  review 
its  own  motion. 
Robert  L  Barton,  |r.. 
Administrative  Law  Ju  fgi 
(FR  Doc.  91-21621  Fiiei  1 

eiLtlNG  CODE  4»10-«2-M 


Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods: 
Hazardous  Material^  Information 
Exchange 


ve  to  intervene 

parties  have 
are  granted 
ity  conferred  by 


Department, 
ami  International 


a  Parties 

es.  Department  of 


ion  Authority 

of  San  Francisco 

isco  Airports 

C  hamber  of 

!  deadline  provided  for 
to  Intervene 
anticipate  that  any 
i  itervene  will  be 

D<  partment  of 
rf  view  of  this  order 
t  to  14  CFR  385.51 
after  the  date  of 


effective  and 
the  U.S. 

ation  upon 
( ive  period  unless 
ition  for  review 
Department  gives 
this  order  on 


9-9-91:  8:45  am] 


AGENCY:  Research  a  id 
Administration  (RSIJA) 
Transportation 
action:  Notice  of  in 
on  the  RSPA 
known  as  the  Hazar  i 
information  Exchan;  \e. 


Special  Programs 
,  Department  of 

ormation  available 
computer  bulletin  board 
ous  Materials 


summary:  This  noti 
interested  persons 
created  a  new  topic 
bulletin  board  knowti 


e 

t  la 


is  to  advise 
t  RSPA  has 
an  its  computer 
as  the  Hazardous 


Materials  Information  Exchange 
(HMIX).  The  new  topic,  entitled  "RSPA 
international  Activities  Relating  to  the 
Transport  of  Dangerous  Goods",  will 
include  information  on  meetings  of 
international  bodies  responsible  for 
international  regulations  on  the 
transport  of  dangerous  goods.  The 
availability  of  this  information  is 
intended  to  enhance  the  public's 
awareness  of  international  issues  and 
their  ability  to  participate  in  formulating 
U.S.  positions  taken  at  these  meetings. 
Additionally,  as  part  of  this  HMIX  topic, 
manufacturers  of  non-bulk  packagings 
which  meet  the  requirements  in  the 
United  Nations  Recommendations  on 
the  Transport  of  Dangerous  Goods  (UN 
Recommendations]  may  list  the  types  of 
packagings  they  produce.  As  a  result 
users  of  such  packagings  may  identify 
available  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 

On  matters  pertaining  to  the  use  of  the 
HMIX  system  contact  the  HMIX 
information  centen  1-800-PLANFOR 
(782-6367);  in  Illinois  1-80Q-367-9592; 
and  on  matters  pertaining  to 
international  activities  contact  Frits 
Wybenga,  International  Standards 
Coordinator  for  Hazardous  Materials 
Safety,  RSPA,  Department  of 
Transportation,  Washington,  DC  20590- 
0001;  (202]  366-0656. 
SUPPLEMENTARY  INFORMATION:  RSPA 
represents  the  United  States  in 
international  fora  responsible  for  the 
development  of  international  regulations 
on  the  transport  of  dangerous  goods.  As 
part  of  RSPA's  participation  in  these 
fora,  RSPA  invites  the  public  to 
participate  in  developing  U.S.  positions 
to  be  taken  on  issues  to  be  discussed  in 
these  international  bodies,  and  invites 
public  comment  on  U.S.  proposals.  To 
enhance  the  public's  knowledge  of  the 
issues  before  these  meetings,  RSPA  has 
included  in  its  HMD(  international 
activities  topic:  (1)  A  calendar  of 
international  meetings  and  related 
RSPA  public  meetings,  (2)  a  listing  of 
agenda  items  to  be  discussed  at  the 
international  meetings  and  the  titles  of 
documents  that  have  been  received,  (3) 
a  request  form  to  order  documents  from 
RSPA,  (4)  a  description  of  how  to 
provide  RSPA  comments  on  documents 
to  be  considered,  and  (5)  draft  and 
completed  documents  prepared  by 
RSPA  being  submitted  to  upcoming 
international  meetings. 

Information  on  UN  Certified  Packaging 

With  certain  exceptions,  as  of  January 
1, 1991,  international  requirements  for 
the'transport  of  dangerous  goods  by 
aircraft  (i.e.,  the  International  Civil 
Aviation  Organization  (ICAO)  Technical 


Instructions  on  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions))  and  by  marine 
vessel  (i.e..  the  International  Maritime 
Organization  (IMO)  International 
Maritime  Dangerous  Goods  Code  (IMDG 
Code))  require  the  use  of  non-bulk 
packagings  which  conform  to 
performance-oriented  standards  based 
on  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  goods  (UN  packagings).  On 
December  21. 1990.  RSPA  issued  a  final 
rule,  entitled  "Performance  Oriented 
Packaging  Standards"  (Docket  No.  HM- 
181;  55  FR  52402)  incorporating  similar 
performance-oriented  packaging 
requirements  in  the  Hazardous 
Materials  Regulations  (49  CFR  parts 
171-180). 

A  non-bulk  packaging  is  a  packaging 
which  has  a  capacity  of  400  kilograms  or 
less  if  intended  for  solids  and  a  capacity 
of  450  liters  or  less  if  intended  for 
liquids.  Performance  tests  are  specified 
to  ensure  that  packages  containing 
hazardous  materials  can  withstand  the 
normal  conditions  of  transport. 
Packagings  successfully  passing  the 
prescribed  performance  tests  are 
qualified  to  be  marked  as  UN 
packagings. 

RSPA  has  received  numerous  calls  on 
the  availability  of  UN  packagings.  To 
assist  the  public  in  identifying  sources  of 
such  packagings  during  the 
implementation  period,  RSPA  is 
providing  an  easy  format  on  the  HMIX 
that  manufacturers  may  use  to  list  the 
types  of  UN  packagings  they  have 
available.  The  information  on  the 
system  will  be  maintained  by  the 
manufacturers.  In  providing  this  listing 
RSPA  takes  no  responsibility  for  the 
validity  of  the  information,  including  the 
validity  of  packaging  certification,  and 
is  not  endorsing  any  individual 
manufacturer  or  packaging.  Users  of 
such  packagings  may  use  the  system  to 
identify  suppliers. 

HMIX 

The  Hazardous  Materials  Information 
Exchange  (HMIX)  is  a  computer  bulletin 
board,  sponsored  by  the  Department  of 
Transportation's  Research  and  Special 
Programs  Administration  and  the 
Federal  Emergency  Management 
Agency.  A  personal  computer, 
communications  software,  and  a  modem 
are  need  to  access  HMIX.  The  telephone 
access  number  is  (708)  972-3275.  The 
following  moden  settings  should  be 
used:  no  parity,  8  data  bits  and  1  stop 
bit.  A  free  HMIX  User's  Guide  may  be 
obtained  by  contacting  one  of  the 
technical  assistance  operators  at:  1-800- 
PLANFOR  (752-6367);  or  in  Illinois:  1- 
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800-367-9592.  The  technical  assistance 
operators  can  also  answer  questions 
concerning  the  HMIX,  how  it  operates, 
and  how  to  set  up  communications 
software.  Technical  assistance  is 
available  Monday  through  Friday,  8:30 
a.m.  to  5  p.m..  Central  time. 

Issued  in  Washington,  DC  on  Septeinl>er  5, 
1991. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

|FR  Doc.  91-21709  Filed  9-9-01:  8:45  aiji] 
WLUNO  CODE  4»1»40-M 


International  Standards  on  the 
Transport  of  Dangerous  Goods  by  Air; 
Public  Meeting 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation 

action:  Notice  of  public  meeting. 

summary:  This  notice  is  to  advise 
persons  that  RSPA  will  conduct  a  public 
meeting  to  exchange  views  on  proposals 
submitted  to  the  thirteenth  session  of 
the  International  Civil  Aviation 
Organization's  (ICAO)  Dangerous 
Goods  Panel  (DGP)  to  be  held  in 
Montreal,  Canada  on  October  15-25, 
1991. 

DATES:  October  8, 1991  at  9:30  a.m. 
addresses:  Department  of 
Transportation,  Nassif  Building,  room 
8334,  400  Seventh  St,  SW.,  Washington. 
DC  20590-0001 

FOR  FURTHER  INFORMATION  CONTACT 
Frits  Wybenga,  [202)  366-0656, 
International  Standards  Coordinator  for 
Hazardous  Materials  Safety,  RSPA, 
Department  of  Transportiaton, 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  Dangerous 
Goods  Panel  meeting  will  be  to  discuss 
proposed  amendments  to  the  ICAO 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
(the  Technical  Instructions).  The  DGP 
will  consider  proposed  amendments  to 
resolve  problems  encountered  with  the 
use  of  the  Technical  Instructions,  and 
proposed  amendments  aligning  the 
Technical  Instructions  with  the  latest 
revision  of  the  United  Nations 
Recommendations  on  the  transport  of 
Dangerous  Goods  (UN 
Recommendations).  The  proposed 
amendments  deal  with  virtually  all 
aspects  of  dangerous  goods  transport, 
including  listing  and  classification, 
packaging  requirements,  requirements 
for  infectious  substances  (particularly 
diagnostic  substances,  biological 
products  and  genetically  modiHed 


substances),  requirements  for  gases, 
requirements  for  self-reactive 
substances  and  the  use  of  portable  tanks 
for  transporting  certain  dangerous  goods 
by  aircraft.  If  the  proposed  amendments 
to  the  Technical  Instructions  are 
adopted,  they  will  become  effective  on 
January  1, 1993. 

The  public  is  invited  to  attend  without 
prior  notification. 

Documents 

Documents  submitted  to  the  thirteenth 
session  of  the  ICAO  DGP  may  be 
reviewed  between  the  hours  of  8:30  and 
5  in  RSPA's  Dockets  Unit  located  in 
room  8419  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC 
20590.  Copies  of  documents  may  be 
obtained  from  RSPA  for  a  nominal  fee. 
A  listing  of  these  documents  is  available 
on  the  Hazardous  Materials  Information 
Exchange  (HMIX),  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  filling  out  an  online  request 
form  on  the  HMIX  or  by  contracting 
RSPA's  Dockets  Unit  (202-366-4453).  For 
more  information  on  the  use  of  the 
HMIX  system,  contact  the  HMIX 
information  centen  1-800-PLANFOR 
(782-6367):  in  Illinois,  1-800-367-9592; 
Monday  through  Friday,  8:30  a.m.  to  5 
p.m.  Central  time. 

After  the  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
from  the  Hazardous  Materials  Advisory 
Council  (HMAC),  suite  250, 1110 
Vermont  Ave.,  NW..  Washington,  DC 
20005;  telephone  number  (202)  728-1480. 

Issued  in  Washington,  DC,  on  September  5, 
1991. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  91-21710  Filed  9-8-91:  8:45  a.m.] 

nujNO  cooe  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Offica  of  Thrift  Supervision 

Homestead  Federal  Savings 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Homestead  Federal 
Savings  Association,  Middletown, 
Pennsylvania,  on  August  30. 1991. 

Dated:  September  5, 1991. 


By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-21646  Filed  9-9-91;  6:45  am] 

MLLMM  cooe  (TSO-OI-M 


New  Age  Federal  Savings  Association; 
Appointment  of  Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)[(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  New  Age  Federal 
Savings  Association,  St.  Louis,  Missouri, 
on  August  23, 1991. 

Dated:  September  S.  1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  V.  Washington, 
Corporate  Secretary. 
[FH  Doc.  91-21647  Filed  9-9-91:  8:45  am) 
BHJJNO  COOE  6720-01-41 


United  Savings  Bank,  FSB 
Prestonsburg,  KY;  Appointn>ent  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  United  Savings  Bank. 
FSB,  Prestonsburg,  Kentucky,  on  August 
30, 1991. 

Dated:  September  5, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-21648  Filed  9-9-91;  8:45  am) 

BILUNQ  cooe  ITJO-OI-M 


First  Federal  Savings  and  Loan 
Association  of  Mount  Vernon,  Mount 
Vernon,  OH;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Federal  Savings  and  Loan  Association 
of  Mount  Vernon.  Mount  Vernon,  Ohio, 
on  August  23. 1991. 

Dated:  September  5. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-21649  Filed  9-&-91:  8:45  am] 
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Future  Federal  Savvigs  Bank 
Louisville,  KY;  App^ntment  of 
Receiver 


j  iven 


that,  pursuant 
con  ained  in  section  5 
Qwners'  Loan  Act, 
iupervision  has  duly 
Resoliition  Trust 

Receiver  for  Future 
:.  Louisville, 
M22.  on  August  30, 


Bark 


Notice  is  hereby 
to  the  authority 
(dH2)  of  the  Home 
the  Office  of  Thrift 
appointed  the 
Corporation  as  sole 
Federal  Savings 
Kentucky,  OTS  No. 
1991. 

Dated:  Septembers,  1991. 

By  the  Office  of  Thri  t  Supervision. 
Nadine  Y.  Waghiagton 
Corporate  Secretary. 
(FR  Doc.  91-21650  File^  9-9-91:  8:45  ain| 

BtLLMG  COOC  6720-01-11 


Great  We  st,  a  Federal  Savings  Bank, 
Craig,  CO;  Replacement  of 
Conservator  with  a  Receiver 


Notice  is  hereby  gf  van 
to  the  authority  con 
(F)  of  section  5(dM2) 
Owners'  Loan  Act, 
Supervision  duly  re 
Resolution  Trust  Co^porati 
Conservator  for  Gre  it 
Savings  Bank.  Craig 
("Association"),  wit 
Trust  Corporation  a 
the  Association  on 


that,  pursuant 
ined  in  subdivision 
of  the  Home 

Office  of  Thrift 
placed  the 
on  as 
West,  a  Federal 
Colorado 
1  the  Resolution 
sole  Receiver  for 
August  16, 1991. 


Dated:  September  4.  1991. 

By  the  Office  of  Thri  t  Supervision. 
Nadine  Y.  Washington 
Corporate  Secretary. 
|FR  Doc.  91-21651  File*  9-9-91:  8:45  am] 

MLUNQ  CODE  6720-01-M 


Heritage  Federal  Savings 
Lamar,  CO;  Replacement 
Conservator  with  a 


Association, 
of 
Receiver 


tie  I 


Notice  is  hereby  gf  ven 
to  the  authority  conia 
(F)  of  section  5(d)(2) 
Owners'  Loan  Act, 
Supervision  duly  re 
Resolution  Trust  Coiporat 
Conservator  for  Her  tage 
Savings  Association , 
("Association"), 
Trust  Corporation 
the  Association  on 


wit  \ 


1  an 


Dated;  September  4, 1991. 

By  the  Office  of  Thri  t  Supervision. 
Nadine  Y.  Washington 
Corporate  Secretary. 
|FR  Doc.  91-21652  File*  9-9-91;  8:45  amj 

BILUNO  COOe  (730-01-11 


that,  pursuant 
ined  in  subdivision 
of  the  Home 
Office  of  Thrift 
placed  the 

ion  as 
Federal 
Lamar,  Colorado 
the  Resolution 
sole  Recieiver  for 
August  23, 1991. 


Homestead  Savings  Association; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(C)  of  the  Home  Owners'  Loan  Act, 
the  OiTice  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Homestead  Savings  Association, 
Middletown,  Pennsylvania  (OTS  No. 
7223),  on  August  30, 1991. 

Dated:  September  5. 1991. 

By  the  Office  of  Thrift  Sopervision. 
Nadne  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-21653  Filed  9-9-91;  8:45  am) 
BllXmO  COOE  CTSO-OI-M 


Merchants  and  Mechanics  Federal 
Savings  and  Loan  Association, 
Springfield,  OH;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Merchants  and  Mechanics  Federal 
Savings  and  Loan  Association, 
Springfield,  Ohio,  OTS  No.  0126,  on 
August  23. 1991. 

Dated:  September  5, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
|FR  Doc.  91-21654  Filed  9-9-91;  8:45  amj 

MLUNO  COOE  S720-01-M 


Nassau  Federal  Savings  and  Loan 
Association;  Replacement  of 
Conservator  with  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Coqioration  as 
Conservator  for  Nassau  Federal  Savings 
and  Loan  Association,  Princeton,  New 
Jersey  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
receiver  for  the  Association  on  August 
23, 1991. 

Dated:  Septemtjer  5, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingtoa. 
Corporate  Secretary. 
[FR  Doc.  91-21655  Filed  9-9-91: 6:45  am] 

BILUNO  COOE  6720-01-M 


New  Age  Federal  Savings  and  Loan 
Association  of  St  Louis;  Appointment 
of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  New 
Age  Federal  Savings  and  Loan 
Association  of  St.  Louis,  St.  Louis, 
Missouri,  on  August  23, 1991. 

Dated:  September  5. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliiagton, 
Corporate  Secretary. 
[FR  Doc.  91-21656  Filed  9-9-91;  &45  »m| 

BILUNO  CODE  6720-01-M 


Old  Borough  Federal  Savings  and 
Loan  Association;  Replacement  of 
Conservator  with  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Old  Borough  Federal 
Savings  and  Loan  Association,  Trenton, 
New  jersey,  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
23, 1991. 

Dated  Septemixr  5, 1991. 

By  the  Office  of  Thrift  Supervision, 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-21657  Filed  9-9-91;  8:45  am] 
BILUNG  CODE  0720-01-M 


United  Federal  Savings  Bank, 
Prestonsburg,  KY;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  United 
Federal  Savings  Bank,  Prestonsburg. 
Kentucky,  OTS  No.  6180,  on  August  3a 
1991. 

Dated:  S^emtxr  5, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingtop, 
Corporate  Secretary. 
[FR  Doc.  91-21658  Filed  9-9-91;  8:45  amj 

BILUNO  CODE  CTIO-OI-M 


Federal  Register  /  Vol.  56.  No.  175  /  Tuesday,  September  10.  1991  /  Notices 


46217 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

.The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2]  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
^  the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of. 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
■  ;.   .  information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Adminfstration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002.  Washington,  DC 


20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  October 
10, 1991. 

Dated:  September  4, 1991. 

By  direction  of  the  Secretary: 
Kenneth  R  Hoffmann. 
Director,  IRM  Policy  and  Standards  Service. 

Revision 

1.  Eligibility  Verification  Reports. 

a.  EVR  Instructions.  VA  Form  21-0510. 

b.  Old  I^w  EVR  (Surviving  Spouse).  VA 

Form  21-0511S. 

c.  Old  Law  EVR  (Surviving  Spouse),  VA 

Form  21-0511S-1. 

d.  Old  Law  EVR  (Veteran).  VA  Form  21- 

0511V. 

e.  Old  Uw  EVR  (Veteran).  VA  Form  21- 

0511V-1. 

f.  Section  306  EVR  (Surviving  Spouse), 

VA  Form  21-0512S. 

g.  Section  306  EVR  (Surviving  Spouse). 

VA  Form  21-0512S-1. 
h.  Section  306  EVR  (Veteran).  VA  Form 

21-0512V. 
i.  Section  306  EVR  (Veteran),  VA  Form 

21-0512V-1. 
j.  Old  Law  Section  306  EVR  (Children 

Only),  VA  Form  21-0513. 
k.  Old  Law  Section  306  EVR  (Children 

Only),  VA  Form  21-0513-1. 
1.  Die  Parent's  EVR,  Form  21-0514. 
m.  Die  Parent's  EVR,  VA  Form  21-0514- 

1. 
n.  Improved  Pension  EVR  (Veteran  with 

no  Dependents),  VA  Form  21-0515. 


o.  Improved  Pension  EVR  (Veteran  with 

no  Dependents).  VA  Form  21-0515- 

1. 
p.  Improved  Pension  EVR  (Veteran  with 

Spouse).  VA  Form  21-0516. 
q.  Improved  Pension  EVR  (Veteran  with 

Spouse),  VA  Form  21-0516-1. 
r.  Improved  Pension  EVR  (Veteran  with 

Children),  VA  Form  21-0517. 
s.  Improved  Pension  EVR  (Veteran  with 

Children),  VA  Form  21-0517-1. 
t.  Improved  Pension  EVR  (Surviving 

Spouse  with  no  Children),  VA  Form 

21-0518. 
u.  Improved  Pension  EVR  (Surviving 

Spouse  with  no  Children).  VA  Form 

21-0518-1. 
V.  Improved  Pension  EVR  (Surviving 

Spouse  and/or  Children),  VA  Form 

21-0519. 
w.  Improved  Pension  EVR  (Surviving 

Spouse  and/or  Children).  VA  Form 

21-0519-1. 

2.  These  forms  are  used  by  VA 
regional  offices  to  verify  continued 
eligibility  for  pension  and  parents'  DIC 
and  to  determine  whether  adjustments 
in  the  rate  of  payment  are  necessary. 
These  forms  are  also  used  for 
developing  supplemental  income  and 
estate  information  from  claimants  who 
have  previously  filed  a  formal 
application  for  pension  or  DIC. 

3.  Individuals  or  household. 

4.  555,715  hours. 

5.  20  minutes  per  form. 

6.  On  occasion  and  annually. 
7. 1,111,430  respondents. 

(PR  Doc.  91-21585  Filed  9-9-81;  8:45  am) 
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contains  notices  of 
under  the 
Act"  (Pub.  L  94 


40J) 
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Tuesday,  September  10,  1991 


FEDERAL  REGISTER 
ifieetings  put)t<shed 
Govemmfnt  in  the  Sunshine 
5  U.S.C.  552b(e)(3). 


COMMOOtTY  FUTUftaS  TRAOINO 

COMMISSION 

TIME  AND  date:  UJOp  ajTU.  Friday, 

September  6. 1991. 

PUVCE:  203.3  K  St.,  I^.,  Washington, 

DC,  8th  Floor  Heart  jg  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  COtlSIOERED: 

SurveiUance  Matter  s. 

CONTACT  PERSON  F<  IR  MORE 

INFORMATION:  Jean  ](\..  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Comn  ission. 

|FR  Doc  91-21751  File  d  9-5-91;  4:34  p.m.) 

UiUJNG  COOC  63S1-0VM 


COMMODITY  FUniR9  TRADING 

COMMISSION 

TIME  AND  DATE:  llrdQ  a.m.,  Friday, 


September  13. 1991 
place:  2033  K  St 


NlW.,  Washington, 


DC,  8th  Floor  Heart  ig  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  COHSfDEREO: 

Surveillance  Matters. 

CONTACT  PERSON  Fl  >R  MORE 

INFORMATION:  Jean 

leaa  A.  Webb. 

Secretary  of  the  Comdission. 

[FR  Doc.  91-21752  File  d  9-5-91:  4:34  p.m.) 

BIUJNG  COOE  e351-6l-« 


\.  Webb,  254-6314. 


(0 


TRADING 

a.m.,  Friday, 


>W 


.,  Washington, 
Room. 


COMMODITY  FUTURES 

COMMISSION 

TIME  AND  DATE:  11 

September  20, 1991 

PUkCE:  2033  K  St., 

DC,  8th  Floor  Hearijig 

STATUS:  Closed. 

MATTERS  TO  BE 

Surveillance  Matteijs 

CONTACT  PERSON 

information:  )ean 

Jean  A.  Webb, 

Secretary  of  the  Comihission. 

|FR  Doc.  91-21753  Fil^d  9-5-91:  4:34  pm] 

BIUJMG  COOE  USimi.M 


commodity  futures 
commission 
time  and  date:  10:()0 
September  27, 1991 


CO*  sidered: 


Fi>R 


MORE 

\.  Webb,  254-6314. 


TRADING 

a.m..  Friday, 


PI^CE:  2033  K  St.,  N.W..  Washington. 
D.C.,  Lower  Lobby  Floor  Hearing  Room. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Application  of  the  Commodity  Exchange, 
Inc.  to  trade  five  day  silver  physical 
options 

— Proposed  rule  4.20(d]  prohibiting  certain 
transactions  between  Commodity  pool 
Operators  and  their  afniiates 

— Chicago  Mercantile  Exchange  proposed 
rules  577,  578,  and  579 — Globtx:  Limitation 
of  Liability  and  Customer  Disclosure 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  91-21754  Filed  9-5-91;  4:35  pm] 

BILUNG  CODE  MSI-Ot-M 

COMMODITY  futures  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 

September  27, 1991. 

PUVCE:  2033  K  St.,  N.W.,  Washington, 

D.C..  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-21755  Filed  9-5-91;  4:35  pmj 

BILUNO  CODE  S351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  11:15  a.m.,  Friday, 

September  27, 1991. 

place:  2033  K  St.,  N.W.,  Washington. 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  91-21756  Filed  9-5-91;  4:35  pm] 

BILLING  CODE  S351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:30  a.m.,  Friday. 

September  27, 1991. 

place:  2033  K  St.,  NW.,  Washington, 

DC,  Bfh  floor  hearing  room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-21757  Filed  9-5-91;  4:35  ptHj 

BILLING  COOE  6351-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  To  Be  Added  to  the 
Agenda  for  Consideration  at  an  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  added  to  the 
"summary  agenda"  for  consideration  at 
the  open  meeting  of  the  Board  of 
Directors  of  the  Federal  Deposit 
Insurance  Corporation  scheduled  to  be 
held  at  2:00  p.m.  on  Tuesday,  September 
10, 1991,  in  the  Board  Room  on  the  sixth 
floor  of  the  FDIC  Building  located  at  550- 
17th  Street,  NW.,  Washington,  DC: 

Recommendation  regarding  the  liquidation 
of  depository  institution  assets  acquired  by 
the  Corporation  in  its  capacity  as  recei-ver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  47,743 
Policy  for  the  Sale  of  Large  Asset  Pools  on 
Terms 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  5. 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  91-21770  Filed  9-5-91:  8:45  am) 

BILUNG  CODE  6714-0-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
September  16, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 
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MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  loseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  befoi^  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  Septemt)er  6. 1991. 
Jennifer  J.  lohnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-21882  Filed  »-6-91:  3:19  pm] 
BILUNO  CODE  6210-01-M 

board  for  international 

broadcasting 

TIME  AND  date:  9:00  a.m..  September  20. 

1991. 

place:  The  Mayflower  Hotel;  1127 

Connecticut  Avenue,  NW.,  Washington, 

DC  20036. 

STATUS:  Closed,  pursuant  to  5  U.S.C. 

552b(c)(l)  and  (9)(B)  and  22  CFR 

1302.4(a)  and  (h). 

MATTERS  TO  BE  CONSIDERED:  Matters 

concerning  the  broad  foreign  policy 

objectives  of  the  United  States 

Government  as  they  relate  to 

international  shortwave  radio 

broadcasting  into  Eastern  Europe  and 

the  Soviet  Union. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Mark  G.  Pomar.  Executive 

Director,  Board  for  International 

Broadcasting,  Suite  400, 1201 

Connecticut  Avenue.  NW.,  Washington, 

DC  20036. 

Mark  G.  Pomar. 

Executive  Director. 

|FR  Doc.  91-21750  Filed  9-5-91;  4:33  pm) 

WLUNQ  CODE  SISS-OI-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  [56  FR  43840. 
September  4, 1991]. 

STATUS:  Closed. 

place:  450  Fifth  Street.  NW.. 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED: 

Thursday,  August  29. 1991. 

CHANGE  IN  THE  MEETING:  Additional 
meeting. 

The  following  item  was  considered  at 
a  closed  meeting  on  Thursday. 
September  5. 1991,  at  2:00  p.m. 

Personnel  matter 

Commissioner  Fleischman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-2100. 

Dated:  September  5. 1991. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-21842  Filed  9-6-91;  2:19  pm] 
MLUNO  COOE  M10-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  9, 1991. 

Closed  meetings  will  be  held  on 
Tuesday.  September  10. 1991.  at  2:30 
p.m.  and  on  Friday,  September  13. 1991, 
at  2:30  p.m. 


■     Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the  . 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  closed  meetings. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meetings  in  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  10. 1991.  at  2:30  p.m..  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Formal  order  of  investigation. 

Settlement  of  injunctive  action. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday. 
September  13. 1991.  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kaye 
Williams  at  (202)  272-2400. 

Dated:  September  5. 1991. 
Joaathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-21843  Filed  9-9-91:  2:19  pm) 
BNJJNO  OWE  MIO-Ot-M 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  522-5237 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index.  Trnding  aids  &  general  information  52^5227 

Printing  schedules  523-3419 

I 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)       523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3406 

Guide  to  Record  Retention  Requirements  523-3167 

Ugal  staff  523-4634 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  [PWS]  523-6641 

TDD  for  the  hearing  impaired  523-5229 
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This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
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the  Senate,  a  checklist  of  White 
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index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
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amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Ornce  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present- 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  he  no  discussion  of 
specific  agency  regulations. 


DENVER,  CO 

WHEN:  September  26,  at  9:00  am 

WHERE:  Denver  Federal  Center.  Building  20 

(E8  entrance  on  2nd  Street) 
Conference  Room  B1409,  Denver.  CO 
RESERVATIONS:  Federal  Information  Center 
1-800-359-3997 


WASHINGTON.  DC 

WHEN:  September  30,  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

First  Floor  Conference  Room 
1100  L  Street,  NW,  Washington.  DC 
RESERVATIONS:  202-523-5240 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6332  of  September  9,  1991 

National  Historically  Black  Colleges  Week,  1991  and  1992 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  100  years,  our  Nation's  historically  Black  colleges  and  universi- 
ties have  provided  rewarding  educational  opportunities  for  millions  of  Black 
Americans.  These  institutions  have  opened  the  doors  of  achievement  to 
generations  of  students  who  otherwise  might  not  have  been  able  to  enjoy  the 
benefits  of  a  higher  education.  Our  entire  Nation  is  richer  as  a  result — 
graduates  of  historically  Black  colleges  and  universities  have  made  substan- 
tial-contributions to  our  country  in  virtually  every  field  of  endeavor. 

The  U.S.  Department  of  Education  reports  that  historically  Black  colleges  and 
universities  have  provided  undergraduate  training  for  three-fourths  of  all 
Black  Americans  holding  a  doctorate  degree,  three-fourths  of  all  Black  officers 
in  the  Armed  Forces,  and  four-fifths  of  all  Black  Americans  who  serve  as 
Federal  judges. 

Historically  Black  colleges  and  universities  also  lead  in  awarding  baccalaure- 
ate degrees  to  minority  men  and  women  in  the  life  sciences,  the  physical 
sciences,  mathematics,  and  engineering.  Because  our  National  Education 
Goals  include  making  America's  elementary  and  secondary  school  students 
first  in  the  world  in  math  and  science,  the  role  of  these  institutions  in 
promoting  high  standards  for  entering  students,  as  well,  is  more  significant 
than  ever. 

Committed  to  excellence  as  well  as  to  opportunity,  our  Nation's  historically 
Black  colleges  and  universities  embody  the  kind  of  proud,  determined  spirit 
that  is  essential  to  achieving  our  National  Education  Goals.  Recognizing  their 
potential  for  leadership  as  we  implement  AMERICA  2000,  our  strategy  to  bring 
about  a  renaissance  in  American  education,  I  am  calling  on  the  office  that  is 
responsible  for  the  White  House  Initiative  on  Historically  Black  Colleges  and 
Universities  to  play  an  integral  part  in  assisting  this  Administration  in  its 
education  efforts.  I  have  also  asked  the  Secretary  of  Education  to  continue  to 
encourage  and  to  assist  historically  Black  colleges  and  universities  in  their 
vital  mission. 

In  recognition  of  their  exemplary  goals  and  achievements,  the  Congress,  by 
Senate  Joint  Resolution  40,  has  designated  the  week  beginning  September  8, 
1991,  and  the  week  beginning  September  6,  1992,  as  "National  Historically 
Black  Colleges  Week"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  these  occasions. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  weeks  beginning  September  8,  1991,  and 
September  6,  1992,  as  National  Historically  Black  Colleges  Week.  I  invite  all 
Americans  to  observe  those  weeks  with  appropriate  programs,  ceremonies, 
and  activities,  thereby  demonstrating  our  appreciation  of  and  support  for 
these  important  educational  institutions. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  9th  day  of  Sept..  in 
the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  e«ect.  most 
of  which  are  keyed  to  and  codified  in 
ttie  Code  of  Federal  Regulations,  which  is 
ptibfehed  under  50  trtte*  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  910 
[FV-91-29eFRl 

Expenses  and  Assessment  Rate  for 
Lemons  Grotum  in  California  and 
Arizona 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Final  rule. 


SURIMARy:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  1991-92  fiscal 
year  under  Marketing  Order  No.  <".10  for 
lemons  produced  in  Cahfomia  and 
Arizona.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers.  This  action  is  needed  in 
order  for  the  Lemon  Administrative 
Committee  (Committee),  which  is 
responsible  for  local  administration  of 
the  order,  to  have  sufficient  funds  to 
meet  the  expenses  of  operating  the 
program.  This  facilitates  program 
operations.  An  annual  budget  of 
expenses  is  prepared  by  the  Committee 
and  submitted  to  the  U.S.  Department  of 
Agriculture  (Department)  for  approval. 
EFFECTIVE  DATE:  September  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
F&V.  AMS.  USDA.  P.O.  Box  96456.  room 
2525-S.  Washington,  DC  20090-6456; 
telephone:  (202)  475-5992. 
SUPPt^MENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  910  (7  CFR  part  910J,  as 
amended,  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  801- 
674).  hereinafter  referred  to  as  the 
"Act." 


This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  who  are  subject  to  regulation 
under  the  lemon  marketing  order  and 
approximately  2.000  producers  of 
lemons  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Admi.nistration  (13  CFR  121.601]  as 
those  having  annual  revenues  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  lemon  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  lemon  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
lemons  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Committee 
and  submitted  to  the  Department  for 
approval.  The  Committee  consists  of 
handlers,  producers,  and  a  non-industry 
member.  They  are  familiar  with  the 
Committee's  needs  and  with  the  ctnts 
for  goods,  services,  and  personnel  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 


shipments  of  lemons.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pey  its  expenses. 

The  Committee  met  on  June  4, 1991, 
and  unanimously  recommended  1991-92 
marketing  order  expenditures  of 
$825,000  and  an  assessment  rate  of 
$0,045  per  carton  of  lemons.  In 
comparison.  1990-91  marketing  year 
budgeted  expenditures  were  S97a000 
and  the  assessment  rate  was  $0.05  per 
carton.  Assessment  income  for  1991-92 
is  estimated  to  total  $765,000  based  on 
anticipated  fresh  domestic  shipments  of 
17.000,000  cartons  of  lemons.  The 
remaining  $60,000  in  the  expenses  will 
be  covered  by  reserve  funds  ($40i)00) 
and  interest  income  ($20,000). 

Major  budget  categories  for  1991-92 
are  $209,500  for  field  and  compliance 
expenses,  $217,500  for  administrative 
and  office  salaries,  and  $118,000  for 
Committee  member  expenses. 
Comparable  expenditures  for  the  1990- 
91  fiscal  year  are  expected  to  be 
$267,000,  $241,300.  and  $122,000. 
respectively. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  would 
be  significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order,  liierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  8, 1991  (56  FR  30878). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until  July 
18, 1991.  One  comment  was  received 
from  Sequoia  Orange  Company.  Inc. 
(Sequoia),  in  opposition  to  the  proposed 
rule. 

Sequoia  commented  that  the 
Committee's  expenses  should  be 
significantly  reduced  because  volume 
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regulation  should  lot  have  to  be 
implemented  for  the  1991-92  lemon  crop 
year.  According  to  Sequoia,  in  the 
absence  of  such  regulation,  the 
Committee  should  not  have  to  meet  as 
often  throughout  tpe  season.  Thus,  its 
administrative  expenses  should  be 
reduced.  Sequoia  also  stated  that  since 
the  1991-92  lemon  crop  is  relatively 
small  because  of  i|ast  December's  freeze, 
the  Committee's  h(udget  should  reflect 
substantial  reductions  in  other 
administrative,  ccppliance.  and  field 
expenses. 

At  this  time,  it  i^  uncertain  as  to 
whether  volume  regulation  will  be 
implemented  for  the  1991-92  lemon  crop. 
Thus,  it  is  uncertain  as  to  how  often  the 
Committee  may  dtem  it  appropriate  to 
meet  during  the  season.  In  any  event, 
meeting  to  consider  volume  regulation  is 
not  the  only  function  of  the  Committee. 
The  collecting  of  information  and 
industry  reports  siill  occurs  in  the 
absence  of  volume  regulation. 

Although  the  cimmittee  may  not  meet 
every  week,  it  still  needs  to  maintain 
reports,  a  data  bake,  information,  field 
personnel,  and  general  staff.  Thus,  the 
Committee  needs  an  appropriate  budget 
for  such  ongoing  Operations. 

In  addition,  the  Committee's  budget  is 
reduced  from  lastj year's  budget  by 
$145,000  to  reflect!  probable  changes  in 
the  crop  caused  by  last  year's  freeze. 

Sequoia  also  cc  mmented  that  the 
proposed  assessn  lent  rate  puts  an 
additional  burder  on  handlers, 
particularly  small  handlers,  who  are 
experiencing  Hna  icial  hardship  because 
of  last  December' s  freeze.  Sequoia 
believes  that  smal  handlers  may  be 
disproportionately  burdened  by  the 
1991-92  assessmant  rate.  However,  as 
previously  menti(|ned,  handlers  will  be 
assessed  on  the  appropriate  number  of 
cartons  handled,  ind  the  assessment 
rate  of  $.045  per  c  arton  is  the  same  for 
all  handlers.  Thui  i,  no  handler  should  be 
disproportionately  burdened. 

Finally,  Sequoii  alleged  that  there  is 
no  factual  basis  f  ir  the  finding  that  the 
costs  concerning  :his  Tmal  action  would 
be  significantly  o  fset  by  the  benefits 
derived  from  the  aperation  of  the 
marketing  order.  Sequoia  appears  to 
make  this  allegat  on  on  the  assumptions 
that  the  principle  function  of  the 
marketing  order  i  s  weekly  volume 
regulation  and  th  it  there  will  not  be  a 
regulation  this  season. 

However,  as  pi  eviously  stated,  all 
determinations  hive  not  been  made 
regarding  volume  regulation. 
Furthermore,  cor  sideration  and 
recommendation  of  volume  regulation  is 
not  the  only  function  of  the  Committee. 
The  collecting  of  information  and 
industry  reports  itill  occur  in  the 


absence  of  volume  regulation.  This 
information  is  collected  by  the 
Committee,  compiled  and  distributed  to 
all  handlers  in  the  industry  to  provide 
them  with  data  that  will  be  useful  in 
making  their  individual  marketing 
decisions.  The  information  collection 
includes  data  such  as  weekly  shipments 
(quantity  and  sizes)  to  various  markets 
such  as  fresh  domestic,  export,  and 
charitable  institutions.  This  information 
is  also  necessary  for  the  committee  in  its 
analysis  of  crop  and  market  conditions 
to  determine  whether  volume  regulation 
should  be  recommended  to  the 
Secretary.  In  determining  to  promulgate 
the  lemon  marketing  order,  the 
Secretary  necessarily  concluded  that  the 
benefits  of  the  order  outweighed  the 
expenses  involved. 

The  remainder  of  the  comment  by 
Sequoia  relates  to  volume  regulation 
issues  which  are  being  addressed  in  a 
separate  rulemaking  proceeding. 

Therefore,  for  the  reasons  stated,  the 
above  comment  in  opposition  to  the 
proposed  rule  is  denied. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  the 
comment  received,  and  other  available 
information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis.  Therefore,  it  is  also  found  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
[5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements,  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  revised  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

[This  section  will  not  be  published  in 
the  annual  Code  of  Federal 
Regulations.] 

2.  A  new  section  910.229  is  added  to 
read  as  follows: 

§  910.229    Expenses  snd  assessment  rate. 

Expenses  of  $825,000  by  the  Lemon 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 


$0,045  per  carton  of  assessable  lemons 
is  established  for  the  1991-92  fiscal  year 
ending  on  July  31. 1992.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  September  4, 1991. 
WilUam  |.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

[FR  Doc.  91-21828  Filed  9-10-91:  8:45  am) 
BtUiNO  CODE  341»-02-«a 


7  CFR  Part  915 
[Docket  No.  FV-91-271FR] 

Avocados  Grown  In  South  Florida; 
Maturity  Requirement  Ctianges 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


SUMMARY:  The  Department  is  adopting 
as  a  final  rule,  with  appropriate 
corrections,  an  interim  final  rule  which 
changed  the  maturity  requirements  in 
effect  on  a  continuous  basis  for 
avocados  grown  in  Florida.  The  interim 
final  rule  relaxed  the  maturity 
requirements  for  the  Booth  8  variety  of 
avocados,  based  on  recent  maturity  test 
results  for  that  variety.  In  addition,  the 
interim  final  rule  made  calendar  date 
adjustments  in  the  shipping  schedules 
for  several  varieties  of  avocados  to 
synchronize  them  with  the  1991  and  1992 
calendar  years.  These  changes  were 
unanimously  recommended  by  the 
Avocado  Administrative  Committee 
(committee),  which  administers  the 
marketing  order  locally.  The  corrections 
appearing  in  this  final  rule  alters  some 
of  the  shipping  schedule  dates  to  reflect 
the  original  recommendations  of  the 
committee.  The  maturity  requirements 
are  designed  to  ensure  that  only  mature 
fruit  is  shipped  to  the  fresh  market, 
thereby  improving  grower  returns  and 
promoting  orderly  marketing  conditions. 

EFFECTIVE  DATE:  September  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  roon>252S-S.  Washington. 
DC  20090-6456.  telephone  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  the  Marketing 
Agreement  and  Marketing  Order  No. 
915,  both  as  amended  (7  CFR  part  915), 
regulating  the  handling  of  avocados 
grown  in  South  Florida.  The  agreement 
and  order  are  effeC le  under  the 
Agricultural  Marketing  Agreement  Act 
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of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  40  handlers  of  Florida 
avocados  subject  to  regulation  under 
Marketing  Order  No.  915.  and  about  300 
avocado  producers  in  the  production 
area  (South  Flordia).  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  a^ 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
avocado  handlers  and  producers  may  be 
classified  as  small  entities. 

The  committee  met  on  March  13, 1991, 
and  unanimously  recommended  the 
maturity  changes  for  Florida  avocados. 
The  committee  meets  prior  to  and  during 
each  season  to  review  the  avocado 
handling  requirements,  effective  on  a 
continuous  basis.  Committee  meetings 
are  open  to  the  public,  and  interested 
persons  may  express  their  views  at 
these  meetings.  The  Department  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
handling  requirements  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

An  interim  final  rule  was  issued  on 
May  15, 1991,  and  published  in  the 
Federal  Register  (56  FR  23005,  May  20, 
1991),  with  comment  period  ending  on 
June  19, 1991.  The  interim  final  rule 
relaxed  the  maturity  requirements 
specified  in  table  1  of  paragraph  (a)  (2) 
of  55  915.322  (7  CFR  part  915)  for  the 
Booth  8  variety  of  Florida  grown 
avocados,  based  on  recent  maturity  test 
results.  In  addition,  the  interim  final  rule 


adjusted  the  calendar  dates  in  the 
shipping  schedules  for  several  avocado 
varieties  specified  in  §  915.332  to 
synchronize  those  dates  with  the  1991 
and  1992  years.  The  committee  filed  a 
comment  to  the  interim  final  rule 
pointing  out  several  inadvertent  errors 
in  the  shipping  schedule  dates  for  some 
varieties.  As  a  result,  this  final  rule:  (1) 
Changes  the  Dr.  Dupuis  #2  variety 
shipping  period  ending  date  from  the  3rd 
Sunday  of  July  to  the  2nd  Sunday  of 
July;  (2)  changes  the  Simmonds  variety 
shipping  period  ending  date  from  the  5th 
Sunday  of  July  to  the  4th  Sunday  of  July; 
(3)  changes  the  Pollock  variety  shipping 
period  ending  date  from  the  5th  Sunday 
of  July  to  the  4th  Sunday  of  July;  (4) 
changes  the  Hardee  variety  shipping 
period  ending  date  from  the  4th  Sunday 
of  July  to  the  3rd  Sunday  of  July;  (5) 
changes  the  Choquette  variety  shipping 
period  beginning  date  from  the  3rd 
Monday  of  October  to  the  2nd  Monday 
of  October;  (6)  changes  the  Lula  variety 
shipping  period  beginning  date  from  the 
3rd  Monday  of  October  to  the  2nd 
Monday  of  October,  and  the  shipping 
period  ending  date  from  the  4th  Sunday 
of  September  to  the  4th  Sunday  of 
October;  and  (7)  changes  the  Booth  3 
variety  shipping  period  beginning  date 
from  the  3rd  Monday  of  October  to  the 
2nd  Monday  of  October.  These 
corrections  reflect  the  original 
recommendations  of  the  committee. 

The  maturity  requirements  for  Florida 
avocados  are  in  eH^ect  on  a  continuous 
basis.  Such  requirements  specify 
minimum  weights  and  diameters  for 
specific  shipping  periods  for  some  60 
varieties  of  avocados  and  color 
specifications  for  those  varieties  which 
turn  red  or  purple  when  mature.  The 
maturity  requirements  for  the  various 
varieties  of  avocados  are  different, 
because  each  variety  has  different 
characteristics. 

These  maturity  requirements  are 
designed  to  prevent  shipments  of 
immature  avocados  to  the  fresh  market, 
especially  during  the  early  part  of  the 
harvest  season  for  each  variety. 
Providing  fresh  markets  with  mature 
fruit  is  an  important  aspect  of  creating 
consumer  satisfaction  and  is  in  the 
interest  of  both  producers  and 
consumers. 

The  Florida  avocado  shipping  season 
began  in  late  May  this  year  and  it  is 
expected  to  continue  until  next  March  or 
April.  The  heaviest  shipments  normally 
occur  from  July  through  December. 

A  minimum  grade  requirement  of  U.S. 
No.  2,  currently  in  effect  on  a  continuous 
basis  for  Florida  avocados  under 
§  915.306  (7  CFR  part  915),  remains  in 
effect  unchanged  by  this  action. 


The  maturity  requirements  for 
avocados  imported  into  the  United 
States  specified  in  S  944.31  (7  CFR 
944.31)  were  temporarily  suspended  by  a 
final  rule  issued  May  15. 1991,  and 
published  in  the  Federal  Register  on 
May  20, 1991.  Those  requirements 
specified  that  minimum  weights  and 
diameters  for  avocados  imported  into 
the  United  States  from  northern 
hemisphere  countries  be  the  same  as  the 
requirements  for  Florida  grown 
avocados.  The  suspension  was 
necessary  to  provide  the  U.S.  Trade 
Representative  (USTR)  adequate  time  to 
review  contemplated  changes  in  the 
import  requirements.  These  maturity 
import  requirements  are  to  be  reinstated 
under  a  separate  rule  following  USTR 
concurrence. 

Grade  requirements  for  avocados 
imported  into  the  United  States 
specified  in  §  944.28  (7  CFR  part  944) 
remain  in  effect  unchanged.  Such 
requirements  specify  that  all  avocados 
imported  into  the  United  States  must 
grade  at  least  U.S.  No.  2,  as  specified  in 
5  15.306.  The  avocado  import 
requirements  are  effective  under  section 
Be  of  the  Act  (7  U.S.C.  608e-l). 

Handlers  may  ship,  exempt  from  the 
minimum  grade,  size,  and  maturity 
requirements  effective  under  the 
marketing  order,  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  provision,  and  up  to 
20  pounds  of  avocados  as  gifts  in 
individually  addressed  containers.  Also, 
avocados  utilized  in  commercial 
processing  are  not  subject  to  the  grade, 
size,  and  maturity  requirements  under 
the  order. 

This  action  refiects  the  committee's 
and  the  Department's  appraisal  of  the 
need  for  this  rule  wUh  the  specified 
changes.  The  Department's  view  is  that 
this  action  will  have  a  beneficial  impact 
on  producers  and  handlers  since  it  will 
help  ensure  the  continued  shipment  of 
mature  avocados  to  fresh  markets.  The 
committee  considers  that  the  maturity 
requirements  are  necessary  to  improve 
grower  returns  and  promote  orderly 
marketing  conditions.  Although 
compliance  with  these  maturity 
requirements  will  affect  costs  to 
handlers,  these  costs  will  be  offset  by 
the  benefits  of  providing  the  trade  and 
consumers  with  mature  avocados. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  availsble 
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information,  it  is  f^und  that  finalizing 
the  interim  final  r»le.  as  published  in  the 
Federal  Register  [S6  PR  23005.  May  20. 
1991),  with  the  coi  rections  herein 
specified,  will  ten  1  to  effectuate  the 
declared  policy  of  the  Act 

Pursuant  to  5  U.  5.C.  553.  it  is  also 
found  and  determ  ned  that  for  good 
cause,  it  is  imprac  ticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  further  notice  and  opportunity  for 
comment,  and  tha :  good  cause  exists  for 
not  postponing  thi  i  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Regisi^  because:  (1)  This 
fmal  rule  maintaiiis  handling 
requirements  currently  in  effect  for 
Florida  avocados.  I  with  appropriate 
corrections  incorpprated:  (2)  Florida 
avocado  handlers  are  aware  of  these 
handling  requirenients,  which  were 


recommended  by  the  committee  at  a 
public  meeting  and  they  will  need  no 
additional  time  to  continue  complying 
with  such  requirements:  (3)  the  interim 
final  rule  provided  a  30-day  comment 
period  and  the  comment  received 
pertained  only  to  inadvertent  errors 
which  are  corrected  by  this  final  rule: 
and  (4)  no  useful  purpose  would  be 
served  by  delaying  the  effective  date 
until  30  days  after  publication. 

List  of  Subjects  in  7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  amended  as 
follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

Table  I 


PART  91S— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-«74. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  915.332, 
which  was  published  in  the  Federal 
Register  (56  FR  23005,  May  20, 1991),  is 
adopted  as  a  final  rule  with  the 
following  changes.  In  section  915.332, 
table  I  in  paragraph  (a)(2)  is  amended  by 
revising  the  following  entries  to  read  as 
follows: 

§  915.332    Florida  avocado  maturity 
regulation. 

(a)  *  *  • 
(2)  *  *  • 


Effective  p«hod 


MMfflufn  size 


Avocado  variety 


From 


Tlyough 


We(gW 
ounces 


Diameter 

ir)ches 


Or  Dupuis  #2- 

Sirrtmorxls.. 
Pollocli. 

Hardee — 


4thMonMay ZndSunJurM. 

2Tid  Mon  June 5tt\  Sun  Jur>e  _ 

1st  Mon  July 2nd  Sun  Juiy ... 

3rd  Mon  June 5th  Sun  June  - 

1st  Mon  Juty 2nd  Sun  July... 

3rd  Mon  July 4tti  Sun  July.... 

3rd  Mon  June 5th  Sun  June .. 

1st  Mon  July 2nd  Sun  July... 

3fd  Mon  July 4th  Sun  July™ 

4th  Mon  June 5lh  Sun  June .. 

1st  Mon  July 1st  Sun  July  ..„ 

^  Mon  July 3rd  Sun  July.... 


16  3-7/16 
14  3-5/16 
12         3-2/16 


Choquette. 


Lula.. 


Booths. 


4th  Mon  Sept 2nd  Son  Oct.. 

2nd  Mon  Oct 4th  Sun  Oct.... 

4th  Mon  Oct 2nd  Sun  Nov.. 

5th  Mon  Sept 2nd  Sun  Oct... 

2nd  Mon  Oct 4th  Sun  Oct„ 

4th  Mon  Oct 2nd  Sun  Hw.. 

1st  Mon  Oct 2nd  Sun  Oct.. 

2nd  Mon  Oct 4th  Sun  Oct.... 


16 
14 
12 
16 
16 
14 

16 
14 
12 

28 
24 

20 

18 
14 

12 

16 
14 


3-9/16 
3-7/16 
3-1/16 
3-11/16 
3-7/16 
3-4/16 

3-2/16 
2-14/16 


4-4/1b 

4-1/16 

3-14/16 

3-11/16 
3-6/16 

3-3/16 

3-8/16 
3-6/16 


Dated:  September|4, 1991. 
WiUtam  |.  Doyle. 

Acting  Deputy  Diretjfor, 

Division. 

(FR  Doc.  91-21827  Fted 
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Fruit  and  Vegetable 
9-10-91:  8:45  am] 


7  CFR  Part  1124 


[DA-91-0061 

Milk  in  the  Pacific  Northwest  Marketing 
Area;  Temporary  Revision  of  Supply 
Plant  Delivery  Requirements 

AOCNCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Temporary  revision  of  rule. 

SUMMARY:  This  action  continues  to  ease 

the  supply  plant  shipping  requirement  so 
that  only  20  percent  of  the  producer  milk 


physically  received  must  be  shipped  to  a 
bottling  plant  in  order  to  qualify  the 
supply  plant  for  pooling  under  the 
Pacific  Northwest  order  during  the 
months  of  September  1991  through 
February  1992.  Without  this  action  the 
requirement  would  revert  to  30  percent, 
beginning  with  September.  An  earlier 
action  made  the  20  percent  requirement 
effective  for  January  through  August 
1991.  This  action  will  prevent  the 
uneconomic  movements  of  milk  by  a 
cooperative  association  that  represents 
producers  regularly  associated  with  the 
market. 
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EFFECTIVE  DATE:  September  11,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456.  Washington, 
DC  20090-6456.  202-447^829. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Revision  of  Supply  Plant  Delivery 
Requirements:  Issued  July  9, 1991; 
published  July  15. 1991  (56  FR  32130). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
action  reduces  the  regulatory  impact  of 
the  order  on  certain  milk  handlers  and 
tends  to  ensure  that  the  market  will  be 
adequately  supplied  with  milk  for  fluid 
use  with  a  smaller  proportion  of  milk 
shipments  from  pool  supply  plants. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674 , 
and  the  provisions  of  §  1124.7(c)  of  the 
Pacific  Northwest  milk  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (56  FR 
32130)  concerning  the  temporary  easing 
of  supply  plant  shipping  requirements 
for  the  months  of  September  1991 
through  February  1992.  The  public  was 
afforded  an  opportunity  to  comment  on 
the  proposed  notice  by  submitting 
written  data,  views  and  arguments.  One 
letter  of  opposition  signed  by  thirteen 
dairy  farmers  was  received. 

Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  including  the  proposal  set  forth 
in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
delivery  requirement  set  forth  in 
§  1124.7(b)  should  continue  to  be  20 
percent  of  the  total  quantity  of  producer 
milk  that  is  physically  received  at  such  a 
plant. 

In  order  for  a  supply  plant  to  maintain 
its  pool  status,  the  Pacific  Northwest 
order  normally  requires  such  plant  to 
ship  to  pool  distributing  plants  a 
minimum  of  30  percent  of  the  total 
quantity  of  milk  physically  received  at 


the  supply  plant.  The  order  also 
provides  authority  for  the  Director  of  the 
Dairy  Division  to  increase  or  decrease 
this  supply  plant  shipping  requirement 
by  up  to  10  percentage  points  if  such  a 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  uneconomic 
shipments.  The  shipping  requirement 
was  previously  revised  to  20  percent 
during  January  through  August  1991. 
The  Tillamook  County  Creamery 
Association  (TCAA),  a  cooperative 
association  that  represents  a  number  of 
the  market's  producers,  requested  that 
the  currently  effective  percentage  (20 
percent)  of  milk  that  a  supply  plant  must 
ship  to  a  distributing  (bottling)  plant  in 
order  for  the  supply  plant  to  maintain 
pool  plant  status  be  continued.  This 
action  will  be  effective  from  September 
1991  through  February  1992. 

An  analysis  of  market  data  confirms 
the  changing  supply/demand  situation 
as  related  by  TCCA  in  support  of  its 
request  for  the  continuation  of  the  20 
percent  shipping  requirement.  Over  the 
first  seven  months  of  1991,  Class  I  use, 
as  measured  by  the  pounds  of  producer 
milk  assigned  to  Class  I,  increased  by 
approximately  1.5  percent.  By 
comparison,  the  receipts  of  producer 
milk  increased  approximately  1.9 
percent.  It  is  therefore  reasonable  to 
conclude  that  fluid  bottling  plants  will 
continue  to  be  adequately  supplied 
under  the  lower  supply  plant  shipping 
requirements.  This  action  should  help 
avoid  uneconomical  and  unnecessary 
movements  of  milk  just  to  keep  the  milk 
pooled. 

One  letter  of  opposition  to  the 
proposed  temporary  revision  of  supply 
plant  delivery  requirements  was 
received.  This  letter,  signed  by  thirteen 
dairymen,  requested  that  the  action  be 
denied.  The  letter  expresses  concern 
that  the  lower  shipping  standard  will 
allow  more  milk  to  be  pooled  for  Class 
III  uses.  These  dairymen  thus  are 
concerned  about  the  impact  of  this 
action  on  their  blend  price. 

There  is  no  evidence  that  this  action 
will  result  in  additional  milk  supplies 
being  pooled  on  the  Pacific  Northwest 
market.  Moreover,  TCCA  would 
probably  continue  to  pool  its  milk 
without  the  reduction.  But  this  would 
necessitate  uneconomical  and 
unnecessary  movements  of  milk 
between  plants  in  order  to  maintain  the 
delivery  percentages  under  the  order. 

The  thirteen  producers  who  opposed 
this  action  also  requested  that  "*  *  * 
consideration  be  given  towards 
increasing  the  base  requirement  to  a 
minimum  of  50  percent  utilization  in 
Class  I."  However,  it  must  be  noted  that 
the  order  does  not  provide  authority  for 
such  a  change  to  be  made  without  a 


hearing  to  consider  proposed 
amendments  to  the  order. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  September  1991 
through  February  1992; 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial 
or  extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1124 

Milk. 

It  is  therefore  ordered,  that  §  1124.7(b) 
of  the  Pacific  Northwest  milk  order  is 
hereby  amended  for  the  months  of 
September  1991  through  January  1992. 

1.  The  authority  citation  for  7  CFR  part 
1124  continues  to  read  as  follow: 

Authority:  (Sees.  1-19. 48  Stat.  31.  as 
amended  (7  U.S.C.  601-674). 

$1124.7    ( Amended] 

2.  In  the  introductory  text  of 
paragraph  S  1124.7(b),  the  provision  "30 
percent"  is  revised  to  "20  percent"  for 
the  months  of  September  1991  through 
February  1992. 

Signed  at  Washington,  DC,  on:  September 
4.1991. 

W.  H.  Blanchard, 

Director,  Dairy  Division. 

[FR  Doc.  91-21828  Filed  9-10-01;  8:45  am] 

BHXmOCOOC  3410-Ol-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  207  and  221 

Securities  Credit  Transactions; 
Regulations  Q  and  U 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Interpretation. 

summary:  The  Board  is  adopting  an 
interpretation  to  Regulations  G  and  U 
(12  CFR  parts  207  and  221)  to  indicate 
circumstances  under  which  lenders  and 
banks  who  acquire  a  regulated  loan  by 
transfer  (i.e.  purchase  of  a  loan 
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participation}  and  have  other  purpose 
credit  with  the  boiTovver  need  not 
aggregate  the  two  :redits  under  the 
single-credit  rule. 

EFFECTIVE  DATE:  Qctober  11. 1991. 

FOfl  FURTHER  INFCXtMATWN  COMTACT: 

Laura  Homer,  Seciirities  Credit  Officer, 
or  Scott  Holz,  Attwney,  Division  of 
Banking  Supervisiin  and  Regulation 
(202)  452-2781.  For  the  hearing  impaired 
only,  Dorothea  Thompson. 
Telecommunicatio  is  Device  for  the  Deaf 
(TDD)  (202)  452-35^4. 

SUPPLEMENTARY  IHlFORMATION:  On  May 

16, 1991,  the  Board  proposed 
amendments  to  permit  the  transfer  of  a 
regulated  bank  loan  (or  a  portion 
thereof)  to  a  Regulfition  C  lender  or  the 
transfer  of  a  Reguktion  G  loan  to  a 
bank,  provided  that  the  amount  of  credit 
is  not  increased,  the  collateral  is  not 
changed,  and  the  transfer  is  not  made  to 
evade  the  Board's  tnargin  regulations. 
The  amendments  \yere  published  for 

May  21. 1991  (56  FR 
ts  were  received;  all 
sed  amendments 


public  comment  o 
23252).  Ten  comm< 
supported  the  pro 
without  modificati 
In  addition,  somi 
requested  relief  fri 
rule"  in  Regulatio 


I  of  the  commenters 
the  "single-credit 
G  and  U  as  it 
relates  to  loan  participations,  claiming 
that  the  proposed  Amendments  address 
only  part  of  the  prqblems  associated 
with  transfers  of  r^ulated  loans 
between  lenders,  ifie  Board  is  issuing 
this  interpretation  to  respond  to  these 


comments. 


List  of  Subjects  in  12  CFR 


Part  207 


i 


Banks,  banking,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Re  porting  and 
recordkeeping  reqi  irements.  Securities. 

Part  221 

Banks,  banking.  >edit.  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

Accordingly,  pursuant  to  the  Board's 
authority  under  sections  7  and  23  of  the 
Securities  Exchanae  Act  of  1934,  as 
amended  (15  U.S.C  78g  and  78w),  the 
Board  is  amending  12  CFR  parts  207  and 
221  (Regulation  U)  as  follows: 


SECUttmES 


PART  207—1 
PERSONS  OTHER 
BROKERS.  OR 


CREDIT  BY 
THAN  BANKS, 
DEALERS 


1.  The  authority 
continues  to  read 


:itation  for  part  207 
a  8  follows: 


Authority:  Sees.  3,  7,  a  17,  and  23  of  the 
Securities  Exchange  Act  of  1934,  as  amended 
(15  U.S.C.  78c  78g,  78h.  78q.  and  TSw). 

2.  Section  207.113  is  added  to  read  as 
follows: 

9207.113    Application  of  ttM  slngle-credn 
rule  to  loan  participations. 

(a)  Amendments  to  parts  207  and  220. 
effective  October  11, 1991.  amended 

§  207.3(1)  of  Regulation  G  and  9  221.3(i) 
of  Regulation  U  of  this  chapter  to  permit 
transfers  of  loans  between  different 
types  of  lenders.  In  connection  with  that 
rulemaking,  comments  were  received 
asking  the  Board  to  consider  the 
application  of  the  single-credit  rule  to 
the  purchase  of  loan  participations  by 
lenders  and  banks  who  have  other 
outstanding  purpose  credit  with  the 
same  borrower. 

(b)  The  single-credit  rule  (9  207.3(g)  of 
Regulation  C  and  9  221.3(d)  of 
Regulation  U  of  this  chapter),  provides 
in  part  that  "[a]ll  purpose  credit 
extended  to  a  customer  shall  be  treated 
as  a  single  credit,  and  all  the  collateral 
securing  such  credit  shall  be  considered 
in  determining  whether  or  not  the  credit 
complies  with  this  part."  If  a  lender  or 
bank  extends  purpose  credit  to  a 
borrower  and  then  purchases  a 
participation  in  a  loan  to  the  same 
borrower  that  represents  purpose  credit 
secured  by  margin  stock,  the  single- 
credit  rule  requires  the  aggregation  of 
the  two  credits.  If  the  borrower  pays  off 
one  of  the  two  loans,  the  participating 
lender  or  bank  is  prohibited  under  the 
withdrawal  and  substitutions  provision 
(9  207.3(i)  of  Regulation  G  and  9  221.3(f) 
of  Regulation  U  of  this  chapter)  from 
allowing  the  lead  lender  or  bank  to 
release  the  pro  rata  share  of  the 
collateral  pledged  for  that  participation 
unless  the  other  loan  is  sectued  by 
collateral  with  sufficient  maximum  loan 
value.  In  addition,  the  lead  lender  or 
bank  cannot  allow  any  withdrawals  of 
collateral  during  the  course  of  the  loan 
without  contacting  each  participant  to 
check  on  the  status  of  any  unrelated 
purpose  credit  to  that  borrower.  These 
administrative  burdens  discourage  the 
syndication  and  transfer  of  purpose 
loans. 

(c)  A  version  of  the  single-credit  rule 
was  incorporated  in  Regulation  U  when 
it  was  first  issued  in  1936.  The  rule 
assumed  a  direct  relationship  between 
the  borrower  and  the  bank.  The  modem 
practice  of  syndication  or  subsequent 
resale  of  participations  severs  the  direct 
relationship  between  the  borrower  and 
the  lender  and  presents  difficulties,  as 
described  above,  in  the  further 
administration  of  the  loans  for 
compliance  with  the  margin  regulations. 


(d)  The  Board  is  of  the  view  that  as 
long  as  the  lead  lender  or  bank  has 
control  of  the  collateral,  monitors  the 
entire  syndicated  loan  on  a  stand-alone 
basis,  and  does  not  allow  withdrawals 
or  substitutions  unless  sufficient 
collateral  remains,  participating  lenders 
and  banks  need  not  aggregate 
participations  with  other  unrelated 
purpose  credit  they  have  with  the 
borrower  under  the  single-credit  rule. 

PART  221— CREDIT  BY  BANKS  FOR 
THE  PURPOSE  OF  PURCHASING  OR 
CARRYING  MARGIN  STOCKS 

1.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

Authority:  Sees.  3,  /,  8.  and  23  of  the 
Securities  Exchange  Act  of  1934,  as  amended 
(15  U.S.C.  78c,  78g,  78h.  and  78w). 

2.  Section  221.124  is  added  to  read  as 
follows: 

§221.124    Application  Of  tiM  slngie-crMltt 
rui«  to  loan  participations. 

For  text  of  this  interpretation,  see 
9  207.113  of  this  chapter. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  September  4, 1991. 

William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doa  91-21588  Filed  9-10-m;  8:45  am] 

BIUJNQ  COOC  6210-S1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Oodcat  No.  91-NM-131-AO;  Amendmant 
3»-8031:AO91-1»-04] 

Alrworthinesa  DirectivM;  Bo«ing  of 
Canada,  da  HavHIand  Division,  Model 
DHC-8-300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMIMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-8-300  series  airplanes, 
which  currently  requires  repetitive 
external  and  internal  inspections  to 
detect  fuel  leaks  in  the  wing  dry  bay. 
Such  leaking,  if  not  corrected,  could 
result  in  the  accumulation  of  fuel  vapors 
in  the  dry  bay  area,  presenting  a 
potential  risk  of  an  in-flight  explosion  in 
the  event  of  a  lightning  strike.  This 
amendment  adds  airplanes  to  the 
applicability  and  revises  the  reference 
source  for  service  information  to 
accomplish  the  terminating  action.  This 
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amendawnt  is  prompted  by  a 
subsequent  review  of  the  service 
(nformstion,  which  rereaied  that 
additional  sirptanes  may  be  subject  to 
the  unsafe  condition,  and  that  the 
referenced  source  for  service 
information  to  accomplish  the 
terminating  action  needs  to  be  revised. 
DATES:  Effective  September  26, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  tht 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada,  Ltd.,  de  Havilland 
Division.  Gamtt  Boulevard. 
Downsview,  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Dnrectorate  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
at  the  FAA,  New  England  Region.  ISl 
South  Franklin  Avenue,  Room  202, 
Valley  Stream.  New  York;  or  at  the 
Offlce  of  the  Federal  Register.  1100  L 
Street  NW..  room  8401.  Washington.  DC 

FOR  rURTHBI  mrPRMATIOM  CONTACT 

Mr.  Rich^d  FieseL  Propuksion  Branch, 
ANEr-174.  telephone  (516)  791-7421. 
Mailing  address:  FAA.  New  England 
Regica.  181  South  Franklin  Avenue, 
Room  202.  Valley  Stream.  New  York 
11581. 

SUPP1.EMENTARY  MTORMATHM:  On 
August  1. 1991.  the  FAA  issued  AD  91- 
12-51.  Amendment  39-7078  (56  PR  38338. 
August  13, 1991).  to  require  repetitive 
external  and  internal  inspections  to 
detect  fuel  leaks  in  the  wing  dry  bay  of 
certain  Model  DHC-8-300  series 
airplanes.  That  action  was  prompted  by 
fuel  leaking  into  the  dry  bays  inboard  of 
the  wing  fuel  tanks.  This  condition,  if 
not  corrected,  could  result  in  the 
accumulation  of  fuel  vapors  in  the  dry 
bay  area,  presenting  a  potential  risk  of 
an  in-flight  explosion  ia  the  event  of  a 
lightning  strike. 

Since  issuance  of  that  AD.  Transport 
Canada,  which  is  fhe  airworthiness 
authority  of  Canada,  has  advised  the 
FAA  that  additional  airplanes  may  be 
subject  to  the  addressed  unsafe 
condition,  and  that  the  service 
information  referenced  in  that  AD 
regarding  accomplishment  of  the 
terminating  repair  must  be  revised. 
Transport  Cariada  issued  Airworthiness 
DirecHve  CF-W-15R1,  dated  June  20. 
1991,  addressing  these  subjects. 

Boeing  of  Canada.  Ltd.,  de  Havilland 
Division,  has  issued  Alert  Service 
Bulletin  A8-28-18,  Revision  B,  dated 
June  24, 1991,  which  describes 
procedures  to  petfociu  repetitive  visual 
inspections  of  the  dry  bay  ares.  Hid 


repair,  if  necessary.  This  revision  of  the 
service  bulletin  includes  additional 
airplanes  m  (he  effectivity  section,  and 
revises  the  description  of  the 
terminating  repair. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  91-12-51 
by  amending  the  apphcability  to  inchide 
additional  airplane  serial  numbers; 
changing  the  service  information 
reference  which  describes  the  optional 
terminating  action;  and  referencing  the 
latest  revision  of  service  bulletin  as  the 
appropriate  source  of  service 
information  for  performing  the  required 
repetitive  visual  inspections  of  the  dry 
bay  area,  and  repair,  if  necessary. 

Since  a  situation  exists  that  requires 
immediate  adoptnn  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  efTective  in  less  than  30 
day8>. 

Tbe  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govermaent.  Therefore,  in  accordance 
with  Executive  Order  12612.  rt  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  wifT  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  fiked.  otay  be 
obtained  fnxn  tbe  Rules  Docket. 


List  of  Subjects  in  M  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  M— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C  1354(a).  1421  and  1423; 
49.U.S.C.  106(g)  (Revised  Pub.  L  97-4401 
January  12. 1983):  and  M  CFR  ll.ta 

§39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-7078  and  by 
adding  the  foHowing  new  aii  wortlifness 
directive: 


91-19-04.  Bo«iag  of  CmisA.  LTD..  dm 

Havilland  DiviiiaK  AraendnsBt  at-atSL 

Docket  No.  91-NM-131-AD.  Siipcnedes 
AD  91-12-51. 

Apphcsbility:  Mode)  DHO8-000  series 
airplanes:  SerhU  Numbers  202.  210.  216.  221. 
224.  230.  Z3Z  234.  23».  236.  240.  242.  244.  246. 
248.  250,  252,  254,  256,  257,  259,  281.  282.  264. 
266,  267,  289.  271.  272, 274.  278,  and  278; 
certificated  in  any  category. 

Compliance:  Required  as  rnrficafed.  unless 
previously  accomplished. 

To  prevent  the  accumulation  of  fuel  vapors 
in  the  dry  bay  area,  presenting  a  potential 
risk  of  an  in-flight  explosion  in  the  event  of  a 
lightning  strike,  accomplish  the  following: 

(a)  For  those  airplanes  listed  in  de 
fiaviliand  Alert  Service  Bulletin  A8-28-16. 
dated  May  30. 1991.  accomplish  the  followiiig: 

(1]  Within  24  hours  after  August  26. 1991 
(the  effective  date  of  AD  91-12-51. 
Amendment  39-70761.  and  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  or  30  days,  whichever  occurs  Hrsl. 
perform  an  external  visual  inspectittn  of  the 
wing  dry  bay  draiBs  for  blockage  in 
accordance  with  tl^e  service  bulletin.  If  drain 
blockage  is  found,  prior  to  furttier  flight, 
repair  in  accortlance  with  paragraph  B.1.  of 
the  Accomplishment  Instructions  of  the 
service  tHilletin. 

(2)  Within  24  hoars  after  August  26, 1901  ' 
(the  effective  dale  of  AD  SI -12-51. 
AiBeadaieBt  30-707^.  and  Ihereafter  at  daily 
intervals,  perfora  anextctnel  vistMJ 
inspection  of  tlte  wing  dry  bey  drains  to 
delect  evidence  of  fuel  leeks  in  accordance 
with  tlie  service  bulletin. 

(3)  Within  7  days  after  August  2a  1901  (the 
effective  date  of  AD  91-12-51.  Amendment 
39-7076).  unkss  acconplislKd  witKui  the 
previous  14  days:  or  prior  to  further  flight  if 
evidence  of  hiel  leaks  is  tielvcted  a*  the  wing 
dry  bay  drams  as  a  resalt  of  ti>e  inspectioit 
reqirired  by  paragraph  {a){2}  of  this  AD: 
perform  as  iatemol  visual  inspection  of  the 
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days. 
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for  the  repetitive 
required  by  paragraph 
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Havilland  Alert  Servi 
Revision  B.  dated  June 
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wing  dry  bay  drains  to 
leaks  in  accordance  w 

(3)  Within  7  days  a 
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previous  14  days:  or 
evidence  of  fuel  leaks 
dry  bay  drains  as  a 
required  by  paragraph 
perform  an  internal 
wing  dry  bay  in 
bulletin. 

(i)  If  no  leakage  is 
inspection  required  by 
this  AD.  repeat  the 
of  the  wing  dry  bay 
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(b)(3)  of  this  AD  at  intervals  not  to  exceed  14 
days. 

(ii)  If  the  leakage  is  within  the  limits 
specified  in  the  service  bulletin,  within  14 
days,  perform  the  local  re-sealing  repair 
procedure  described  in  paragraph  C.7.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  The  airplane  may  be  returned  to 
service  within  this  14-day  period,  subject  to 
the  following  conditions: 

(A)  Perform  the  internal  visual  inspection 
of  the  wing  dry  bay  required  by  paragraph 
(b)(3)  of  this  AD  at  intervals  not  to  exceed  7 
days  to  ensure  that  the  leakage  remains 
within  the  specified  limit:  and 

(B)  Prior  to  further  flight,  incorporate  the 
following  into  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM),  which  may  be 
accomplished  by  including  a  copy  of  this 
airworthiness  directive  in  the  AFM: 

"Flight  is  prohibited  in  areas  where 
lightning  or  thunderstorms  are  observed  or 
reported  within  5  nautical  miles  of  the  flight 
path,  or  when  the  existing  weather  conditions 
may  reasonably  be  expected  to  result  in  a 
lightning  strike." 

(iii)  If  leakage  exceeds  the  limit  specified  in 
the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  paragraph  C.7.  of 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(iv)  Application  of  a  fuel  vapor  barrier 
coating  in  accordance  with  paragraph  D.  of. 
the  Accomplishment  Instructions  of  the 
service  bulletin  constitutes  terminating  action 
for  the  repetitive  internal  visual  inspections 
required  by  paragraph  (b)(3)(i)  of  this  AD. 

(c)  Accomplishment  of  the  repair  described 
in  the  paragraph  III.E.  of  the  Accomplishment 
Instructions  of  de  Havilland  Alert  Service 
Bulletin  AB~28-16,  Revision  B,  dated  June  24, 
1991.  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office,  ANE- 
170,  FAA,  Engine  and  Propeller  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office,  ANE-170. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(f)  The  inspection  and  repair  requirements 
shall  be  done  in  accordance  with  de 
Havilland  Alert  Service  Bulletin  A8-2S-16, 
Revision  B,  dated  June  24. 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
of  Canada,  Ltd.,  de  Havilland  Division, 
Garratt  Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada.  Copies  may  be  inspected  at  the 
FAA,  Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington;  at  the  FAA,  New 
England  Region.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register.  1100  L 
Street  NW..  Room  0401.  Washington,  DC. 


This  amendment  supersedes  Amendment 
39-7076,  AD  91-12-51. 

This  amendment  (39-8031.  AD  91-9-04) 
becomes  effective  September  26, 1991. 

Issued  in  Renton,  Washington,  on  August 
28,1991. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  AirpJane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  91-21776  Filed  9-10-91;  8:45  am| 

BILUNQ  CODE  M1fr-1I-M 


14  CFR  Part  39 

(Docket  No.  91-NM-179-AD;  Amendment 
39-8032;  AD  91-19-05] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe/DH/BH/HS  125 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe/DH/BH/HS  125  series 
airplanes,  which  requires  a  one-time 
visual  inspection  for  crossed  wiring  in 
the  engine  fire  extinguishing  systems, 
and  correction  of  any  discrepancies,  if 
necessary.  This  amendment  is  prompted 
by  recent  reports  of.  loose  wiring 
connections  and  crossed  wiring  in  the 
engine  fire  extinguishing  systems.  This 
condition,  if  not  corrected,  could  result 
in  the  loss  of  fire  extinguishment 
capability. 

dates:  Effective  September  26. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington.  98055-4056. 

SUPPLEMENTARY  INFORMATION:  The 

United  Kingdom  Civil  Aviation 
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Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  BAe/DH/BH/HS  125  series 
ahptanes.  There  have  been  four  recent 
reports  of  loose  wiring  connections  and 
crossed  wiring  in  the  engine  fire 
extinguishing  systems  on  Model  BAe  125 
series  airplanes.  These  conditions  could 
result  in  the  failure  of  an  engine  fire 
extinguisher  system  to  discharge,  or  to 
discharge  into  the  wrong  engine  when 
activated.  This  condition,  if  not 
corrected,  could  result  in  the  loss  of  fire 
extinguishment  capability. 

British  Aerospace  has  issued  Scr\'ice 
Bulletin  2&-31.  dated  February  25, 1991. 
which  describes  procedures  to  perform  a 
one-time  visual  inspection  of  the  engine 
fire  extinguisber  electrical  systems  for 
crossed  wiring,  improperly  identified  or 
unidentified  wiring  and  wiring  supports, 
missing  wiring  supports,  and  loose  or 
improperly  locked  electrical  connectors: 
and  the  correction  of  any  discrepancies, 
if  necessary.  The  United  Kingdom  CAA 
has  classified  this  service  bulletin  as 
mandatary. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  Kkely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AO  requires  a  one,- 
time  visual  inspection  of  the  engine  fire 
extinguisher  electrical  systems  for 
crossed  wiring,  improperly  identified  or 
unidentified  wiririg  and  wiring  supports, 
missing  wiring  supports,  and  loose  or 
improperly  bcked  electrical  connectors; 
and  the  correction  of  any  discrepancies, 
if  necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hoeon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regidatioBs  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  S4ates.  or 
on  the  distribution  of  power  and 
responsibilities  among  die  various  levels 
of  government.  Therefore,  in  accordance 
with  Execative  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaRsm  Assessment. 


The  FAA  has  detennined  that  this 
regulation  is  an  emergency  regulatioQ 
and  that  it  is  not  comsidered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  tlus  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  28, 1979).  If  it  is 
detennined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  Sled,  may  be 
obtained  from  the  Rules  Docket. 

lisl  of  Swkjwts  ID  14  CFR  Part  38 

Air  Transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  tbs  AmeodhBent 

Accordtngiy.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDE01 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106ig]  (Revised  Pub.  L  07-449. 
January  IZ  1983):  and  14  CFR  11.89. 

§3at3    [ANMftdstf) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-19-05.  Britiah  Aerosfaca:  Amendment  39- 
8032.  Docket  No.  91-NM-179-AD. 

Applicability:  Model  BAe  125-aoaA.  Model 
HS.lZS-rmA.  and  Model  DH^BH/HS  125 
series  airplanes  retrofitted  with  Garrett 
engines  which  are  pre-mod  2S3274A: 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previoBsly  accomptished. 

To  prevent  the  kjsa  of  fire  extinguishment 
capability,  accomplish  the  following: 

(a)  Wttkin  30  days  after  the  effective  date 
of  this  AD.  perform  a  visual  inspection  of  the 
engine  fii^  extinguisher  system  wiring  to 
detect  crtjssed  wiring,  rmproperiy  identified 
or  unidentified  wiring  and  wiring  supports, 
missing  wiring  supports,  and  loose  or 
improperly  locked  electrical  connectors,  in 
accordance  with  British  Aerospace  Service 
Bulletin  2B-31.  dated  February  25. 1991. 

(b)  If  any  discrepancy  is  twtnd  duriag  tlie 
inspection  required  by  paragraph  (a)  of  tiik 
AD.  prior  to  further  fTi^t,  correct  it  in 
accordance  with  the  instructions  in  British 


Aerospace  Service  BuUctia  2&-31.  dated 
February  25. 1991. 

(c)  An  alternative  method  of  compliance  nr 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  Jerei  of  safety,  may 
be  used  when  approved  by  the  Manager. 
StandardixatiMi  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate 

Not*:  The  request  should  be  forwanted 
through  an  FAA  Priitdpai  Mainteaance 
Inspector,  who  may  concur  or  conMncnt  and 
then  send  it  to  the  Maoagar.  Staadardization 
Branch.  ANM-113. 

(d)  Special  flight  permi4a  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  ot^fer  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  inspection  and  correction 
requirements  shaD  be  done  ia  accordance 
wilt)  British  Aerospace  Service  Bulletin  2ft-31. 
dated  Feimtary  25. 1991.  This  incorporahon 
by  reference  was  approved  t^  the  Director  of 
the  Federal  Register  in  accordance  with  5 
LJ.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  British  Aerospace.  PLC 
Librarian  for  Service  Bulletins.  PX).  Box 
17414.  Dulles  Intematronal  Airport. 
Washington.  DC  20041-0414.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  Rcnton.  Washington:  or  at  the 
OfTtce  of  the  Federal  Register.  1160  L  Street 
NW..  room  0401.  Washington.  DC. 

This  amendment  (39-803Z  AD  91-19-05) 
becomes  effective  September  26, 1901. 

Issued  in  Renton.  WashingtoQ.  on  August 
28,1991. 

DarreU  M.  Pedersom 
Acting  Manager,  Transport  A  irpiane 
Directorate.  Airsraft  Certification  Service. 
|FR  Doc  91-21777  Filed  9-10-91:  ft4S  am} 


14  CFR  Part  39 

(DodMt  Na  91-CE-6S-AO;  AnMndnwnt  39- 
8093:AO»i-r9-6e) 

Alrwwthin<99  HrMttws;  I.A.M. 
mnaKto  Piaggio,  S.pJt  MocM  Avwflv 
P180i 


AQENCV;  Federal  Aviation 
Administratioa  (FAA),  DOT. 
action:  Final  nde.  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  LA.M.  Rinsldo  Piaggio. 
S.p.A.  Model  Avante  P-180  airplanes. 
This  action  requires  an  endoscope 
inspection  of  the  No.  1  spar  of  the 
vertical  stabilizer  attachment  for  cracks, 
modification  if  found  cracked,  repetitive 
endoscope  inspections  until  modified, 
and  eventual  mandatory  modification. 
Manufacturing  flaws  have  been 
discovered  that  could  cause  longitudinal 
cracks  in  the  vertical  stabilizer 
attachment  of  the  affected  airplanes. 
The  actions  specified  by  (his  AO  are 
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intended  to  prevenl 
separation  of  the  vqrtica 
caused  by  failure  o 
attachment,  which 
control  of  the  a 


movement  or 

I  stabilizer 
the  No.  1  spar 
lould  result  in  loss  of 


lirplc  ne 


DATES:  Effective 
incorporation  by  re 
publications  listed 
approved  by  the  Di 
Register  as  of 
Comments  for  inci 
Docket  must  be 
November  15, 1991 


October  10, 1991.  The 
erence  of  certain 
n  the  regulations  is 
ector  of  the  Federal 
October  10, 1991. 
lision  in  the  Rules 
ived  on  or  before 


rec  ;i 


Avanfe  P180 
80HD008.  Revision  No.  1, 
that  is  discussed  in 
ined  from  I.A.M. 
A.,  Via  Cibrario,  4, 
This  information 
I  ed  at  the  Rules 
ddrqss  below.  Send 

in  triplicate  to  the 
Office  of  the 
Coiinsel,  Attention: 

room  1558. 
nsas  City,  Missouri 


obtj 


on. 
)i  n! 
91-CJ  -68-AD, 
Kar 


ADDRESSES:  Piaggi 
Service  Bulletin 
dated  June  26. 1991 
this  AD  may  be 
Rinaldo  Piaggio  S.p 
16154  Genoa,  Italy, 
may  also  be  exami 
Docket  at  the  a 
comments  on  this 
FAA,  Central  Regi 
Assistant  Chief 
Rules  Docket 
601  E.  12th  Street 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carl  F.  Mittag,  1  *roject  Manager, 
Brussels  Aircraft  Ci  rtification  Office, 
Europe,  Africa.  Mic  die  East  office.  FAA. 
c/o  American  Embj  ssy,  1000  Brussels. 
Belgium:  Telephone  322.513.38.30 
extension  2716;  or  Mr.  Michael  Dahl, 
Project  Officer,  Sm<  11  Airplane 
Directorate,  Aircrajl  Certification 
Service,  FAA,  601  H.  12th  Street.  Kansas 
City.  Missouri  641o4;  Telephone  (816) 
426-6932;  Facsimi!el(816)  426-2169. 
SUPPLEMENTARY  INITORMATION:  The 
Registro  Aeronautii  o  Italiano  (RAI). 
which  is  the  airwor  hiness  authority  for 
Italy,  recently  notif  ed  the  FAA  that  an 
unsafe  condition  m  ly  exist  on  certain 
I.A.M.  Rinaldo  Piag  jio.  S.p.A.  Model 
Avante  P180  airplai  les.  The  RAI  reports 
that  the  manufactuier  has  detected 
possible  flaws  in  thj  composite  material 
used  to  make  the  v«  rtical  stabilizer  in 
the  reinforcement  z  )ne  of  the 
attachment  to  the  fi  selage.  The 
referenced  composi  le  material  was  used 
in  the  manufacturir  ;  of  the  empennage 
area  of  10  of  the  aff  ;cted  airplanes, 
serial  numbers  1004. 1006. 1007.  and  1009 
through  1015.  This  condition  could  cause 
longitudinal  cracks  in  the  vertical 
stabilizer  attachme  it  of  the  affected 
airplanes. 

The  manufacture  (I.A.M.  Rinaldo 
Piaggio.  S.p.A.)  has  issued  Piaggio 
Avante  Pl80  Servic;  Bulletin  80-0008. 
Revision  No.  1,  dat(  d  June  26. 1991. 
which  specifies  pro  :edures  for 
performing  endoscope  inspections  on 
the  No.  1  spar  of  thi  vertical  stabilizer 
attachment  for  crac  <s.  repairing  the  No. 
1  spar  of  the  verficj  1  stabilizer  spar 


attachment  if  found  cracked,  and 
modifying  the  No.  1  spar  of  the  vertical 
stabilizer  spar  attachment  through  the 
installation  of  a  reinforcement  kit.  The 
RAI  has  classified  this  service  bulletin 
as  mandatory  and  is  considering 
airworthiness  directive  action  to  assure 
the  continued  airworthiness  of  these 
airplanes.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  RAI  has 
kept  the  FAA  fully  informed  of  the 
above  situation. 

The  FAA  has  examined  the  findings  of 
the  RAI,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  this  condition  exists  on  certain 
I.A.M.  Rinaldo  Piaggio,  S.p.A.  Model 
Avante  P180  airplanes  of  the  same  type 
design,  an  airworthiness  directive  is 
being  issued  that  specifies  actions  that 
will  prevent  movement  or  separation  of 
the  vertical  stabilizer  caused  by  failure 
of  the  No.  1  spar  attachment,  which 
could  result  in  loss  of  control  of  the 
airplane.  The  action  requires  repetitive 
endoscope  inspections  of  the  No.  1  spar 
of  the  vertical  stabilizer  attachment  for 
cracks,  immediate  modification  if  found 
cracked,  and  if  not  found  cracked 
mandatory  modification  within  500 
hours  time-in-service.  The  inspections 
and  modification  must  be  done  in 
accordance  with  the  Accomplishment 
Instructions  of  Piaggio  Avante  P180 
Service  Bulletin  80-0008.  Revision  No.  1. 
dated  June  26. 1991. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  Although 
this  action  is  in  the  form  of  a  final  rule 
that  involves  requirements  affecting 
immediate  flight  safety  and,  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  would  be  needed. 


Comments  are  specifically  invited  on 
the  overall  Vegulatory.  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rules  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
{44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator,    • 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  142J: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [Amendfldl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 
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AD  91-19-06 1.A.M.  Rinaldo  Piaggio  S.P.A: 
AmendmenI  39-8033:  Docket  No.  91-CE- 
68-AD. 

Applicability:  Model  Avante  P180  airplanes 
(serial  numbers  1004. 1006, 1007,  and  1009 
through  1015),  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  movement  or  separation  of  the 
vertical  stabilizer  caused  by  failure  of  the  No. 
1  spar  attachment,  which  could  result  in  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  25  hours  time-In-service 
(TIS)  after  the  effective  date  of  this  AD.  and 
thereafter  at  intervals  not  to  exceed  50  hours 
TIS  until  the  modincation  described  in 
paragraphs  (a)  (2)  and  (b)  of  this  AD  is 
accomplished,  perform  an  endoscope 
inspection  of  the  No.  1  spar  of  the  vertical 
stabilizer  attachment  for  cracks  in 
accordance  with  the  paragraphs  (1)  through 
(3)  of  part  A  of  2.  Accomplishment 
instructions  in  Piaggio  Avante  P180  Service 
Bulletin  80-0008.  Revision  No.  1.  dated  |une 
26. 1991. 

(1)  If  no  cracks  are  found,  prior  to  further 
flight,  remove  the  endoscope,  install  an 
inspection  plastic  plug,  return  the  airplane  to 
service,  and  accomplish  the  repetitive 
inspection  requirements. 

Note:  The  modification  descritjed  in 
paragraphs  (a)  (2)  and  (b)  of  this  AD  may  be 
accomplished  as  terminating  action  for  the 
inspection  requirements  of  this  AD  provided 
that  no  cracks  are  found  per  the  inspections 
required  in  paragraph  (a)  of  this  AD. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  modify  the  No.  1  spar  of  the  vertical 
stabilizer  spar  attachment  and  install  a 
reinforcement  kit  in  accordance  with 
paragraphs  (1)  through  (15)  of  part  B  of  2. 
Accomplishment  Instructions  in  Piaggio 
Avante  PlBO  Service  Bulletin  80-0008. 
Revision  No.  1.  dated  June  26. 1991. 

(b)  Within  the  next  500  hours  TIS  after  the 
effective  date  of  this  AD.  unless  already 
accomplished  in  accordance  with  paragraph 
(a)  (2)  of  this  AD.  modify  the  vertical 
stabilizer  spar  attachment  and  install  a 
reinforcement  kit  in  accordance  with 
paragraphs  (4)  through  (15)  of  part  B  of  2. 
Accomplishment  Instructions  in  Piaggio 
Avante  P180  Service  Bulletin  60-0008. 
Revision  No.  1.  dated  iune  26. 1991. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Brussels  Aircraft 
Certification  Office.  Europe.  Africa.  Middle 
East  office,  FAA.  c/o  American  Embassy. 
1000  Brussels.  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Brussels  Aircraft  Certification  Office. 

(e)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Piaggio  Avante  PlBO  Service 
bulletin  80-0008.  Revision  No.  1.  dated  June 
26. 1991.  This  incorporation  by  reference  was 


approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  I.A.M.  Rinaldo  Piaggio  S.p.A..  Via 
Cibrario.  4. 16154  Genoa.  Italy.  Copies  may 
be  inspected  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel,  room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street,  NW;  room  8401. 
Washington,  DC.  This  amendment  becomes 
effective  on  October  10, 1991. 

Issued  in  Kansas  City.  Missouri,  on  August 
28.1991. 

Norman  R.  Vetter, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Senice. 
|FR  Doc.  91-21778  Filed  9-10-91;  8:45  am| 
BtLUNQ  cow  4t10-13-M 


14  CFR  Part  39 

[Docket  No.  91-NM-92-AD;  Anwndnwnt  39- 
8015;  AD  91-18-13] 

AirworttiineM  Directives;  StUKt 
Brother*,  PLC,  Model  SD3-30  and 
SD3-60  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action;  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers.  PLC. 
Model  SD3-30  series  airplanes,  and 
certain  Model  SD3-60  series  airplanes, 
which  currently  requires  changing  the 
power  source  for  the  pitot/static  heaters 
from  the  shedding  busbars  to  the 
associated  main  busbars.  This 
condition,  if  not  corrected,  could  result 
in  incorrect  airspeed  and  altitude 
information  being  provided  to  the  pilot 
and/or  co-pilot  in  the  event  of  a 
generator  or  engine  failure.  This  action 
requires  installation  of  a  revised 
modification  for  changing  the  subject 
power  source  on  certain  airplanes, 
clarines  the  accomplishment  procedures 
to  ensure  that  proper  methods  are  used 
to  install  the  modification,  and  adds  a 
related  change  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM).  This 
amendment  is  prompted  by  the 
development  of  a  revised  modification 
kit  necessary  for  installation  in  certain 
airplanes,  and  revised  procedures  to 
address  the  differences  in  busbar 
installations  among  the  affected 
airplanes. 
DATES:  Effective  October  16. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  16. 
1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  Short 


Brothers.  PLC,  2011  Crystal  Drive,  suite 
713.  Arlington,  Virginia  22202-3719.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington; 
or  at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  room  8401. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPUEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  an 
AD  91-04-06,  AmendmenI  39-6897  (56 
FR  5752,  February  13, 1991).  applicable 
to  all  Short  Brothers.  PLC.  Model  SD3-30 
series  airplanes,  and  certain  Model 
SD3-60  series  airplanes,  to  require 
installation  of  a  revised  modification  for 
changing  the  subject  power  source  on 
certain  airplanes,  clarification  of  the 
accomplishment  procedures  to  ensure 
that  proper  methods  are  used  to  install 
the  modification,  and  a  related  change 
to  the  FAA-approved  Airplane  Flight 
Manual  (AFM).  was  published  in  the 
Federal  Register  on  May  8, 1991  (56  FR 
21346). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

The  final  rule  has  been  revised  to 
clarify  the  references  to  the  required 
AFM  Amendment  Documents  specified 
in  paragraphs  A..  B..  C,  D..  and  E. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above.  This  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
rule. 

It  is  estimated  that  120  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  6.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  manhour.  The 
required  modification  kit  will  be 
supplied  to  the  operators  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $42,900. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
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national  govemm<  nt 
on  the  disfributior 
responsibilities  ar  long 
of  government, 
with  Executive 
determined  that 
have  sufficient 
to  warrant  the  prebaration 
Federalism  Asses$menf 

For  the  reasons 
certify  that  this  adtion 
rule"  under  Execuiive 
not  a  "significant 
Regulatory  Policiefe 
FR  11034,  Februar  r 
not  have  a  signific  ant 


and  the  States,  or 
of  power  and 

the  various  levels 
■nJerefore.  in  accordance 
Oilder  12612,  it  is 

final  rule  does  not 
federalism  implications 
of  a 


lule 


positive  or  negati^je, 
number  of  small 
criteria  of  the  Regi  il 
A  final  evaluation 
this  action  and  is 
Docket.  A  copy  of 
from  the  Rules  Do  :ket 


discussed  above.  I 
(1)  is  not  a  "major 
Order  12291;  (2)  is 
e '  under  DOT 
and  Procedures  (44 
26. 1979);  and  (3)  wUl 
economic  impact, 
on  a  substantial 
ettities  under  the 
atory  Flexibility  Act. 
has  been  prepared  for 
I  ;ontained  in  the  Rules 
it  may  be  obtained 


List  of  Subjects  in 

Air  transportation 
safety.  Incorporation 
Safety. 

Adoption  of  the  Ainendment 

Accordingly,  pu  suant 
delegated  to  me  b; 
the  Federal  Aviatibn 
amends  14  CFR  pa  rt 
Aviation  Regulations 


PART  39— {AMEN  3E0] 


1.  The  authoritylcitation 
continues  to  read  i  is 


Authority:  49  U.S. 
49  U.S.C.  106(g)  (Revised 
January  12, 1983);  anp 


14  CFR  Part  39 

,  Aircraft.  Aviation 
by  reference, 


to  the  authority 
the  Administrator. 
Administration 
39  of  the  Federal 
as  follows: 


for  part  39 
follows: 


1354(a).  1421  and  1423; 

Pub.  L  97-449, 
14  CFR  11.89. 


§39.13    [Amended 

2.  Section  39.13  s  amended  by 
removing  Amendiient  39-6897  and  by 
adding  the  following  new  airworthiness 
directive: 

Brotlien. 


ii:i 


91-18-13.  Short 

39-8015.  Docket 
Supersedes  AD 

Applicability:  Mo4el 
airplanes,  as  listed  i 
Bulletin  SD330-24-2  i 
November  29, 1990: 
airplanes,  as  listed 
Bulletin  SD360-24-l$, 
November  29, 1990: 
category. 

Compliance:  Required 
previously  accompli 

To  prevent  loss  o 
heaters  and  subseq 
and  altitude  infomiajtion 
the  pilot  and/or  co-| 
generator  or  engine 
fot  lowing: 

A.  For  Model 


PLC:  Amendment 
No.  91-NM-92-AD. 
$1-04-06. 

SD3-30  series 
Short  Brothers  Service 
Revision  2,  dated 
I  nd  Model  SD3-60  series 
Short  Brothers  Service 
Revision  3,  dated 
I  ertificated  in  any 


as  indicated,  unless 
hed. 
rjpower  to  the  pitot/static 
incorrect  airspeed 
being  provided  to 
lot  in  the  event  of  a 
ilure,  accomplish  the 


uent  i 


SD3  -30  series  airplanes. 


Serial  Numbers  SH3002  through  SH3072: 
Within  180  days  after  the  effective  date  of 
this  AD,  revise  the  power  source  for  the 
pitot/static  heaters,  in  accordance  with  part 
A  of  the  Accomplishment  instructions  in 
Short  Brothers  Service  Bulletin  SD330-24-25, 
Revision  2,  dated  November  29, 1990. 
Following  accomplishment  of  this 
modification,  revise  the  Emergency  and 
Normal  Procedures  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  by 
inserting  AFM  Amendment  Document  No. 
SBH  3.3  (ref.  change  P/15)  or  SBH  3.6  (ref. 
change  P/ll).  as  applicable. 

B.  For  Model  SD3-30  series  airplanes. 
Serial  Numbers  SH3073  and  subsequent 
Within  180  days  after  the  effective  date  of 
this  AD,  revise  the  power  source  for  the 

-  pitot/static  heaters,  in  accordance  with  part 
B  of  the  Accomplishment  Instructions  in 
Short  Brothers  Service  Bulletin  SD330-24-25. 
Revision  2.  dated  November  29, 1990. 
Following  accomplishment  of  this 
modification,  revise  the  Emergency  and 
Normal  Procedures  Sections  of  the  FAA- 
approved  AFM  by  inserting  AFM 
Amendment  Document  No.  SBH  3.3  (ref. 
change  P/15)  or  SBH  3.6  (ref.  change  P/ll).  as 
applicable. 

C.  For  Model  SD3-W  series  airplanes. 
Serial  Numbers  SH3601  through  SH3619: 
Within  180  days  after  the  effective  date  of 
this  AD,  revise  the  power  source  for  the 
pitot/static  heaters,  in  accordance  with  the 
part  A  of  the  Accomplishment  Instructions  in 
Short  Brothers  Service  Bulletin  80380-24-18. 
Revision  3,  dated  November  29, 1990. 
Following  accomplishment  of  this 
modification,  revise  the  Emergency  and 
Normal  Sections  of  the  FAA-approved  AFM 
by  inserting  AFM  Amendment  Document  No. 
SB  4J  (ref.  change  P/18],  SB  4.6  (ref.  change 
P/ll).  or  SB  4.8  (ref.  change  P/8).  as 
applicable. 

D.  For  Model  SD3-60  series  airplanes. 
Serial  Numbers  SH3620  through  SH3676: 
Within  180  days  after  the  effective  date  of 
this  AD,  revise  the  power  source  for  the 
pitot/static  heaters,  in  accordance  with  the 
part  B  of  the  Accomplishment  Instructions  in 
Short  Brothers  Service  Bulletin  SD360-24-18. 
Revision  3.  dated  November  29, 1990. 
Following  accomplishment  of  this 
modification,  revise  the  Emergency  and 
Normal  Procedures  Sections  of  the  FAA- 
approved  AFM  by  inserting  AFM 
Amendment  Document  No.  SB  4.3  (ref. 
change  P/18),  SB  4.6  (ref.  change  P/ll).  or  SB 
4.8  (ref.  change  P/8),  as  applicable. 

E.  For  Model  SD3-eO  series  airplanes. 
Serial  Numbers  SH3e77  through  SH3762: 
Within  180  days  after  the  effective  date  of 
this  AD,  revise  the  power  source  for  the 
pitot/static  heaters,  in  accordance  with  the 
part  C  of  the  Accomplishment  Instructions  in 
Short  Brothers  Service  Bulletin  SD3eO-24-18. 
Revision  3,  dated  November  29, 1990. 
Following  accomplishment  of  this 
modification,  re\ise  the  Emergency  and 
Normal  Procedures  Sections  of  the  FAA- 
approved  AFM  t)y  inserting  AFM 
Amendment  Document  No.  SB  43  (ref. 
change  P/18),  SB  4.6  (ref  change  P/ll),  or  SB 
4.8  (ref.  change  P/8}.  as  applicable. 


F.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

H.  The  modification  requirement  shall  be 
done  in  accordance  with  Short  Brothers 
Service  Bulletin  SD330-24-25,  Revision  2. 
dated  November  29, 1990,  and  Short  Brothers 
Service  Bulletin  SD360-24-18.  Revision  3. 
dated  November  29. 1990.  The  revisions  to 
the  Airplane  Flight  Manual  (AFM)  shall  be 
done  in  accordance  with  the  foUo%ving  list  of 
AFM  Amendment  Documents  and  related 
effective  pages: 


AFM  amendment 
document  No. 

Page  No. 

SBH3J_ 

17 
37 

3 

4 

17 
43 

3 

4 

SB.  4.3.    

15 
43 

3 

4 

SB.  4.6 

15 
43 

3 

4 

SB.  4.8 

IS 
43 

3 

4 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Short  Brothers.  K-C,  2011  Crystal  Drive. 
Suite  713.  Arhngton,  Virginia  22202-3719. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street.  NW..  room  8401, 
Washington,  DC 

This  amendment  supersedes  Amendment 
39-6897,  AD  91-04-06. 

This  amendment  (39-8015.  AD  91-18-13) 
becomes  effective  October  16. 1991. 

Issued  in  Renton.  Washington,  on  August 
12,1991. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  91-«779  Filed  9-10-81;  8:45  am] 
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14  CFR  Part  93 
(Docket  Na  26339] 

Operation  of  Jet  Aircraft  in  Commuter 
Siots  at  O'Hare  international  Airport 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation,  (DOT). 
ACTION:  Notice  of  meeting. 

summary:  On  August  14, 1991.  the  FAA 
issued  an  amendment  to  the  High 
Density  Traffic  Airport  Rule  to  permit 
current  holders  of  commuter  slots  at 
O'Hare  International  Airport  to  use  up 
to  25%  of  their  commuter  slots  for 
operations  with  aircraft  having  a 
certificated  maximum  passenger 
capacity  of  up  to  110  seats.  On  August 
29, 1991.  the  FAA  issued  a  notice 
announcing  a  meeting  on  September  5, 
1991.  to  conduct  a  lottery  to  allocate 
commuter  slot  times  at  which  an 
operator  holding  commuter  slots  may 
use  those  slots  with  the  larger  aircraft 
(56  PR  43692,  September  4. 1991).  This 
notice  announces  the  postponement  of 
that  meeting  until  September  13, 1991. 
DATES:  The  meeting  will  be  held  on 
Friday,  September  13, 1991.  The  lottery 
will  begin  at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  Conference  Room 
8A-C,  800  Independence  Ave..  SW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  R.  Lane.  Airspace  and  Air 
Traffic  Law  Branch,  AGC-230,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone:  (202) 
267-3491. 

Issued  in  Washington.  DC  on  September  5. 
1991. 

David  L  Bennett, 

Acting  Deputy  Assistant  Chief  Counsel  for 

Regulations  and  Enforcement 

(FR  Doc.  91-21785  Filed  9-10-91;  8:45  am) 

MLUNQ  CODE  4»10-1»-M 


CONSUMER  PRODtiCT  SAFETY 
COiMIMISSION 

16  CFR  Part  1000 

Organization  and  Functions 

agency:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  is  amending  its  statement 
of  organization  and  functions,  16  CFR 
part  1000,  as  published  at  56  FR  30495. 
July  3, 1991.  to  correct  two  inadvertent 


omissions.  The  July  3  rule  described  the 
Office  of  Planning  and  Evaluation  at 
9  1000.22.  but  omitted  it  from  the  list  of 
organizations  reporting  to  the  Executive 
Director,  §  1000.12(b),  and  from  the  list 
of  organizations  supervised  by  the 
Executive  Director,  S  1000.19. 
DATES:  September  11, 1991. 
ADDRESSES:  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary. 
Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207.  telephone  301-492-6980. 
SUPPLEMENTARY  INFORMATION:  Since 
this  rule  relates  solely  to  internal  agency 
management,  pursuant  to  5  U.S.C. 
553(b),  notice  and  other  public 
procedures  are  not  required  and  it  is 
effective  immediately  upon  publication 
in  the  Federal  Regbter.  Further,  this 
action  is  not  a  rule  as  defined  in  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  and,  thus,  is  exempt  from  the 
provisions  of  the  Act. 

List  of  Subjects  in  16  CFR  Part  1000 

Organization  and  functions 
(government  agencies). 

Accordingly,  part  1000  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a). 

2.  Section  1000.12  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  lOOaia    Organizational  structure. 

•  (b)  The  following  units  report  directly 
to  the  Executive  Director  of  the 
Commission: 

(1)  O^ice  of  the  Budget: 

(2)  Office  of  Hazard  Identification  and 
Reduction; 

(3)  OfRce  of  Information  and  Public 
Affairs; 

(4)  Office  of  Compliance  and 
Enforcement; 

(5)  Office  of  Planning  and  Evaluation; 

(6)  Directorate  for  Administration; 

(7)  Directorate  for  Field  Operations. 

SlOOaiS    Offico  of  ttw  Exocutlv*  DlrMtor. 

3.  Section  1000.19  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

•  *  *  The  Executive  Director  has 
direct  line  authority  over  the  following 
directorates  and  offices:  the  Directorate 
for  Administration  and  the  Directorate 
for  Field  Operations;  the  Office  of  the 
Budget,  the  Office  of  Hazard 


Identification  and  Reduction,  the  Office 
of  Information  and  Public  Affairs,  the 
Office  of  Compliance  and  Enforcement, 
and  the  Office  of  Planning  and 
Evaluation.  *  *  * 

Dated:  September  4. 1991. 
Sadye  E  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  91-21673  Filed  9-10-01:  &4S  am] 

HLUNa  COM  MSt-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WiMNfe  Service 

SO  CFR  Part  17 

RIN  101S-AB42 

Endangered  and  Threatened  WHdHf  e 
and  Plants;  Determlrurtion  of 
Endangered  Status  for  Cyanea 
superiM,  an  Hawaiian  Plant 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  a  plant, 
Cyanea  superba  (no  common  name),  to 
be  endangered  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  plant  is  known  only 
from  two  small  populations  located  on 
the  island  of  Oahu,  Hawaii.  Both 
populations  are  vulnerable  to  any 
substantial  habitat  alteration  and  face 
clear  and  present  threats  from  fire,  feral 
pigs,  and  aggressive,  exotic  plant 
infestations  on  and  near  the  sites  where 
they  occur.  This  rule  implements  the 
protection  and  recovery  provisions 
afforded  by  the  Act  for  this  plant. 
EFFECTIVE  DATE:  October  11, 1991. 
addresses:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  300  Ala  Moana  Boulevard,  room 
607.  Honolulu.  Hawaii  96813. 
FOR  FURTHER  INFORMATION  CONTACT 

Derral  R.  Herbst  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 
SUPPLEMENTARY  INFORMATION: 

Background 

Cyanea  superba  was  Hrst  collected  on 
Oahu  in  1817  by  Adelbert  Chamisso. 
botanist  with  the  Romanzoff  Expedition, 
and  was  placed  by  him  in  the  genus 
Lobelia  (Chamisso  1833).  No  information 
on  the  collecting  locality  was  given 
other  than  the  island.  Asa  Gray  (1861) 
later  transferred  the  species  to  the 
endemic  genus  Cyanea.  Dr.  Hitlebrand 
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collected  the  specias  prior  to  1870  in  the 
"Gulches  of  Makal«ha  on  Mt.  Kaala," 
Waianae  Mountains.  Oahu.  He  collected 
it  again  in  187Q,  an4  there  were  no 
further  documente(^  sightings  of  the 
taxon  until  its  rediatovery  in  the 
Waianea  Mountain^  in  1971.  Presently  it 
is  known  from  2  smjall  populations 
totaling  fewer  thanj20  individual  plants. 
A  recently  reported  third  population 
appears  to  be  based  on  a 
misidentification  (hfawaii  National  Area 
Reserves  System  1988;  John  Obata  and 
Steven  Perlman.  Hawaii  Plant 
Conservation  Center,  and  David  Smith, 
Hawaii  Division  of  Forestry  and 
Wildlife,  pers.  comms.,  1990). 

A  second  subspepes  (eventually 
named  Cyanea  supkrba  subsp.  regina] 
was  discovered  on  pe  lower  slopes  of 
the  Niu  and  Wailuoe  Valleys  in  the 
Koolau  Mountains,  tOahu.  by  William 
Hillebrand,  Dr.  Hillebrand's  son,  and 
J.M.  Lydgate  somet^e  prior  to  1871.  The 
vegetation  of  this  ai  ea  has  since  been 
destroyed  by  grazir  g  cattle,  and  the 
subspecies  has  not  seen  collected  since 
1932. 

Cyanea  superba  s  a  perennial  plant 
in  the  bellflower  family 
(Campanulaceae)  and  is  geographically 
isolated  and  morph  slogically  very 
different  from  its  closest  relatives.  It 
grows  to  6  meters  (m)  (20  feet  (ft))  tall, 
and  has  a  terminal  |-08ette  of  large 
leaves  each  50  to  ido  centimeters  (cm) 
long  and  10  to  20  cm  wide  (20  to  40 
inches  (in)  by  4  to  q  in)  atop  a  simple, 
unbranched  trunk,  (ts  numerous  white  or 
creamish  flowers  are  in  pendent 
inflorescences  hanging  20  to  35  cm  (8  to 
14  in)  below  the  leaves  (Lammers  1990). 

Cyanea  superba  grows  in  the 
understory  on  slopfig  terrain  on  a  well 
drained,  rocky  substrate  between  535 
and  700  m  (1.760  and  2,200  ft)  in 
elevation.  The  undi  rstory  is  heavily 
shaded  by  canopy  iipecies  including 
Aleurites  moluccar  a  (kukui)  and 
Pisonia  brunoniana  (papala  kepau],  but 
is  open.  The  open,  ihaded  understory 
provides  an  enviroiment  conducive  to 
invasion  by  aggressive  exotic  species 
(Obata  and  Smith  nSl).  Chie  population 
is  on  State  land  in  fahole  Gulch,  while 
the  other  grows  on  Federal  property  in 
Kahanahaiki  Vallet.  Waianae 
Mountains,  Oahu,  iiawaii. 

Probably  the  greatest  immediate 
threat  to  the  survivil  of  this  species  is 
the  de^adation  of  ts  habitat  due  to  the 
introduction  of  alien  plants  and  animals. 
The  potential  of  destruction  by  wildfires 
generated  in  a  neaiby  military  firing 


range  and  damage 


jirectly  to  the  plants 


and  their  habitat  b  r  feral  pigs  also  are 


major  threats.  The 


}iant8  are  confined  to 


2  small  areas  of  167  and  56  square  (sq) 


m  (1,800  and  800  sc 


ft).  The  restricted 


range  of  this  plant  makes  it  vulnerable 
to  even  small,  local,  environmental 
disturbances,  and  a  single  incident  could 
destroy  a  significant  percentage  of  the 
known  individuals.  Additionally,  the 
limited  gene  pool  may  depress 
reproductive  vigor. 

Federal  action  on  this  species  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51.  was 
presented  to  Congress  on  January  9. 

1975.  In  that  document,  Cyanea  superba 
was  considered  to  be  endangered.  On 
July  1, 1975,  the  Service  published  a 
notice  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the 
Smi^sonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  and  giving 
notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16. 

1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Register  (41  FR  24523) 
to  determine  endangered  status 
pursuant  to  section  4  of  the  Act  for 
approximately  1,700  vascular  plant 
species,  including  Cyanea  superba.  The 
list  of  1,700  plant  taxa  was  assembled 
on  the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 1975. 
Federal  Register  publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26. 1978,  Federal 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979.  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796}  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  updated  notices 
of  review  for  plants  on  December  15, 
1980  (45  FR  82479),  September  27, 1985 
(50  FR  39525).  and  February  20, 1990  (55 
FR  6183).  In  these  notices,  Cyanea 
superba  was  treated  as  a  Category  1 
Candidate  for  Federal  listing.  Category  1 
taxa  are  those  for  which  the  Service  has 
on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 


that  all  petitions  pending  on  October  13, 

1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  On  October  13. 

1983,  the  Service  found  that  the 
petitioned  listing  of  these  species  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4{b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985. 1986, 1987. 1988,  and  1989.  On 
July  17,' 1990,  the  Service  published  in 
the  Federal  Register  (55  FR  29072)  a 
proposal  to  list  Cyanea  superba  as 
endangered.  This  proposal  was  based 
primarily  on  a  status  survey  by  John 
Obata  (Obata  and  Smith  1981). 
information  supplied  by  the  Hawaii 
Heritage  Program  (1989),  the  Hawaii 
Natural  Area  Reserves  System  (1988) 
report,  and  the  observations  of  botanists 
and  naturalists.  The  Service  now 
determines  Cyanea  superba  to  be  an 
endangered  species  with  the  publication 
of  this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  July  17. 1990,  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  final  listing  decision. 
The  public  comment  period  ended  on 
September  17, 1990.  Appropriate  State 
agencies,  county  and  city  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  A  newspaper  notice  was 
published  in  the  The  Honolulu 
Advertiser  on  August  1, 1990,  which 
invited  general  public  comment.  No 
comments  were  received. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Cyanea  superba  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C.  1533) 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Cyanea  superba 
(Cham.)  A.  Gray  (no  connnon  name)  are 
as  follows: 
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A.  7*/w  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Cyanea  superba 
is  currently  known  from  2  small 
populations  comprising  less  than  20 
plants  and  covering  a  total  of  223  sq  m 
(2,400  sq  ft)  in  the  county  of  Honolulu, 
island  of  Oahu,  Hawaii.  Its  previous 
range  is  unknown  due  to  inadequate 
information  by  early  collectors.  The 
restricted  range  of  the  species  makes  it 
vulnerable  to  habitat  alteration. 
Wildfires,  feral  pig  activity,  and 
aggressive  exotic  weed  invasions  all 
threaten  its  continued  existence  (Obata 
and  Smith  1981).  Fresh  "ground  rooting" 
by  pigs  was  noted  around  the  C.  superba 
plants  at  both  populations  in  March  and 
April.  1990  (D.  Smith,  pens,  comm.,  1990). 
Furthermore,  pigs  were  seen  among  the 
C.  superba  plants  at  the  Kahanahaiki 
population  in  April,  1990,  and  just  below 
the  Pahole  population  in  March,  1990  (D. 
Smith,  pers.  comm..  1990).  While  both 
populations  have  since  been  fenced  (D. 
Smith,  pers.  comm.,  1990).  such 
protection  may  not  exclude  pigs 
completely.  In  this  species'  steep 
habitat,  erosion  caused  by  the  ground- 
disturbing  activities  of  feral  pigs  or 
humans  is  a  potential  threat  (D.  Smith, 
pers.  comm..  1990).  In  addition,  partially 
fallen  trees  directly  upslope  of  the 
Kahanahaiki  population  as  of  April. 
1990.  threatened  to  fall  or  slide  onto  the 
population  (D.  Smith,  pers.  comm.,  1990). 
Crowding  by  exotics  occurs  principally 
from  invasion  by  Psidium  cattleianum 
(strawberry  guava]  and  Schinus 
terebinthifolius  (Christmas  berry) 
(Obata  and  Smith  1981).  Fire  spreading 
from  the  adjacent  Makua  artillery  range 
impact  area  could  potentially  threaten 
this  species. 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  a  factor,  but 
unrestricted  scientific  collecting  or 
excessive  visits  resulting  from  increased 
publicity  could  seriously  affect  the 
species.  Human-caused  erosion  on  the 
steep  slopes  is  a  particular  concern  (D. 
Smith,  pers.  comm.,  1990).  Also  pigs  are 
likely  to  follow  human  trails  to  the 
population  (D.  Smith.  i>er3.  comm..  1990). 

C.  Disease  or  predation.  Due  to  its 
extreme  rarity,  little  is  known  about  this 
species  or  its  predators.  No  obvious 
damage  by  disease  or  pests  is  evident. 
Uprooting  and  possible  consumption  by 
feral  pigs  is  a  threat  to  these  two  very 
small  colonies,  despite  their  having  been 
fenced  recently.  Pigs  may  have  been 
responsible  for  knocking  over  one 
Cyanea  plant  in  April.  1990  (D.  Smith, 
pers.  comm.,  1990).  The  type  description 
of  the  species  mentions  damage  to  Hie 


flowers  by  unknown  insect  larvae 
(Obata  and  Smith  1981). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  One  population 
of  species  is  found  within  a  State  forest 
reserve.  State  regulations  prohibit  the 
removal,  destruction,  or  damage  of 
plants  found  on  these  lands.  However, 
the  regulations  are  difficult  to  enforce 
because  of  limited  personnel.  Hawaii's 
Endangered  Species  Act  (HRS.  sect. 
195£)-4(a))  states,  "Any  species  of 
aquatic  life,  wildlife,  or  land  plant  that 
has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  [of  1973]  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter 

*  *  *."  Further,  the  State  may  enter  into 
agreements  with  Federal  agencies  to 
administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sect.  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  8  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of  this 
plant  will  therefore  reinforce  and 
supplement  the  protection  available  to 
the  species  under  State  law.  The  Federal 
Act  also  will  ofTer  additional  protection 
to  the  species,  because  it  is  a  violation 
of  the  Act  for  any  person  to  remove,  cut, 
dig  up,  damage,  or  destroy  an 
endangered  plant  in  an  area  not  under 
Federal  jurisdiction  in  knowing  violation 
of  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
extremely  small  size  of  the  populations 
increases  the  potential  for  extinction 
from  stochastic  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  natural  or  man-caused 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  extant  individual  plants.  Over 
the  past  12  years,  the  Pahole  population 
declined  sharply  from  50  to  as  few  as  10 
individuals  (Hawaii  Heritage  Program 
1989:  D.  Smith,  pers.  comm..  1990).  When 
last  surveyed  in  April,  1990, 12  plants 
were  counted  (Patricia  Welton, 
University  of  Hawaii,  fwrs.  comm.. 
1990).  While  the  Kahanahaiki  population 
has  fluctuated  between  7  and  19 
individuals  over  the  past  14  years,  only 

6  plants  were  seen  when  it  was 
surveyed  in  November,  1990  (Hawaii 
Heritage  Program  1989;  J.  Obata,  S. 
Perlman.  and  D.  Smith,  pers.  comms., 
1990).  Furthermore,  the  |>opulation 
structure  at  Kahanahaiki  (all  plants  are 
over  6  ft.  tall)  indicates  that  successful 


regeneration  is  not  taking  place  (D. 
Smith,  pers.  comm..  1990). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Cyanea 
superba  as  endangered.  Only  2 
populations  with  a  total  of  less  than  20 
individuals  remain  in  the  wild,  and 
these  face  threats  of  fires,  pig  damage, 
competition  from  non-native  plants,  and 
general  habitat  degradation.  Because 
this  species  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  it  fits  the  definition  of 
endangered  as  defined  in  the  Act. 
Critical  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  Such 
a  determination  would  result  in  no 
known  benefit  to  the  species.  The 
publication  of  descriptions  and  maps 
required  when  critical  habitat  is 
designated  would  increase  the  degree  of 
threat  to  this  species  from  possible  take 
or  vandalism  and,  therefore,  could 
contribute  to  their  decline  and  increase 
enforcement  problems.  The  listing  of 
species  as  either  endangered  or 
threatened  publicizes  the  rarity  of  the 
plants  and.  thus,  can  make  these  plants 
attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants. 

All  involved  parties  and  major 
landowners  have  been  notified  of  the 
general  location  and  importance  of 
protecting  the  habitat  of  these  species. 
Protection  of  the  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  The  only  known  Federal 
activity  within  the  current  known 
habitat  of  these  plants  involves  the  use 
of  portions  of  the  Makua  Mihtary 
Reservation  as  a  buffer  zone  adjacent  to 
impact  areas  used  as  ordnance  training 
sites  by  the  U.S.  Army.  Firebreaks  have 
been  constructed  between  the  impact 
area  and  the  buffer  zone  to  minimize 
potential  impacts  from  any  fires  that 
may  be  generated  during  the  ordnance 
training  exercises  (Herve  Messier.  U.S 
Army.  Ft.  Shatter.  Hawaii,  pers.  comm., 
1990). 


46238   Federal  {Register  /  Vol.  56.  No.  176  /  Wednesday.  September  11.  1991  /  Rules  and  Regulations 


nls] 


As  mentioned  i 
"Summary  of 
Species,"  the  pla 
slopes  and  visits 
individuals  could 
erosion  problems 
to  the  species 
finds  that  designa ! 
for  this  species  is 
time,  because  such 
increase  the  degr 
vandalism,  colled  i 
activities  and  beep 
aid  in  the 


factor  B  in 
Factors  Affecting  the 
grow  on  steep 
the  area  by 
result  in  severe 
an  additional  threat 
Therefore,  the  Service 
ion  of  critical  habitat 
not  prudent  at  this 
designation  would 
of  threat  from 
ng,  or  other  human 
use  it  is  unlikely  to 
conservation  of  this  species. 


ee 


Available  Conser  'at ion  Measures 

Conservation  m  easures  provided  to 
species  listed  as  endangered  or 
threatened  under  he  Endangered 
Species  Act  indue  e  recognition, 
recovery  actions,  equirements  for 
Federal  protectior.  and  prohibitions 
against  certain  ac  ivities.  Recognition 
through  listing  en<  ourages  and  results  in 
conservation  acti(  ns  by  Federal,  State, 
and  private  agenc  es,  groups,  and 
individuals.  The  A  ct  provides  for 
possible  land  acquisition  and 
cooperation  with  I  he  States  and  requires 
that  recovery  actii  ms  be  carried  out  for 
all  listed  species. '  fhe  protection 
required  of  Federj  1  agencies  and  the 
prohibitions  agair  St  certain  activities 
involving  listed  pi  ints  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  a  ^encies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  ol-  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2 )  of  the  Act  requires 
Federal  agencies  I  a  ensure  that 
activities  they  aut  lorize,  fund,  or  carry 
out  are  not  likely  o  jeopardize  the 
continued  existen  :e  of  a  listed  species 
or  to  destroy  or  a(  versely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  spenes  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  fo  mal  consultation  with 
the  Service. 

One  population  of  Cyanea  superba  is 
located  on  the  Ma  kua  Military 
Reservation  undei  the  jurisdiction  of  the 
U.S.  Army.  The  m  litary  uses  portions  of 
this  area  for  ordnance  training  of  its 
troops  and  provides  a  buffer  zone 
adjacent  to  the  impact  area.  Entry  into 
the  buffer  area  is  brbidden  to  prevent 
injury  from  stray  >r  unexploded  shells 
or  other  devices  (!  i.  Messier,  pers. 
comm.,  1990).  Cydnea  superba  is  present 
only  in  the  buffer  kone  and,  therefore,  is 
not  directly  affected  by  military 
activities.  The  Ar  ny  has  constructed 


firebreaks  on  the  Makua  Military 
Reservation  to  minimize  damage  from 
unintentional  fires  that  occasionally 
result  from  stray  bullets  (H.  Messier, 
pers.  comm.,  1990).  If  the  species  is 
listed  as  endangered,  the  Department  of 
Defense  would  be  required  to  enter  into 
consultation  with  the  Service  before 
undertaking,  funding,  or  permitting  any 
action  that  may  affect  the  plants. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63.  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  Cyanea  superba,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce;  or  to  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction:  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  or  damage  or 
destroy  listed  plants  on  any  other  area 
in  knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances. 

It  is  anticipated  that  few,  if  any,  trade 
permits  would  ever  be  sought  or  issued 
for  this  plant,  because  the  species  is  not 
common  in  cultivation  nor  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432-ARLSQ,  Arlington, 
Virginia  22203-3507  (703/35S-2104;  FTS 
921-2104;  FAX  703/358-2281). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


was  published  in  the  Federal  Re^ster  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  final  rule  is 
Dr.  Derral  R.  Herbst,  Fish  and  Wildlife 
Enhancement,  Pacific  Islands  Office. 
U.S.  Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  room  6307,  P.O.  Box 
50167,  Honolulu,  Hawaii  96850  (808/541- 
2749  or  FTS  551-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth' 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Campanulaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 


Endangered  and  ttiraatened 


(h)  *  *  • 
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SpaciM 


Conwfion  nsnw 


Histonc  range 


CarnpanulacoaB    DelWooer 
family: 


Cyanea  supertM 


None. 


U.&A.(HI). 


Status        Whanketad 


Cntictf 


Special 
rulea 


NA 


Dated:  August  2a  1991. 
Rkhaid  N.  Saitli. 

Acting  Director,  Pish  and  Wildlife  Service. 
|FR  Doc.  91-21799  Filed  9-10-«l:  8:45  ami 
MLUNQ  cooe  43ia-W^ 


50CFRPart20 
RIN:  101S-AB60 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservatione  and 
Ceded  Lands  for  the  1991-92  Early 
Season 

agency:  Fish  and  Wildlife  Sei%rice. 
Interior. 

action:  Final  rule;  correction. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  is  correcting  errors  in  the  rule 
prescribing  the  early  open  season  dates, 
season  length,  and  daily  bag  and 
possession  limits  for  dove  and  pigeon 
seasons  for  the  Navap  Indian 
Reservation,  that  appeared  in  the 
Federal  Register  on  August  30, 1991  (56 
FR  43542). 

DATES:  This  rule  takes  effect  on 

September  11. 1991. 

Fon  furtheh  inrmwution  contact. 

Dr.  Keith  A.  Morehouse,  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  room  634-Ariington  Square, 
Washington,  DC  20240  (703/358-1773). 
SUPPLEMENTARY  INFORMATION:  In  the 
August  30, 1991,  Federal  Register  (56  FR 
43542),  the  Service  published  a  final 
eariy  season  rule  prescribing  the  open 
season  dates  and  length,  daily  bag  and 
possession  limits,  and  general 
conditions  for  hunters  for  7  Federal 
Indiana  reservations  and  ceded  lands. 
For  the  Navajo  Indian  Reservation,  the 
rule  contained  errors  in  the  entry  for  the 
dove  season  and  omitted  information  on 
the  band-tailed  pigeon  season.  These 
errors  are  described  below  and 
corrected  by  this  notice. 

PuWic  comment  received  on  the 
proposed  rule  (56  FR  42097)  was 
discussed  in  the  August  30, 1991,  early 
season  final  rule  (56  FR  43542).  The 
corrections  made  herein  are  not 


considered  substantive  in  nature.  That 
is,  the  corrections  do  not  deviate  from 
the  request  for  regulations  presented  in 
the  proposed  rule,  and  discussed  and 
anticipated  to  be  approved  by  the 
Service.  Also,  the  proposed  seasons  are 
not  controversial  so  far  as  there  have 
been  no  submitted  comments  or 
objections. 

PART  20-{  AMENDED] 

The  following  corrections  are  made  in 
Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain  Federal 
Indian  Reservations  and  Ceded  Lands 
for  the  1991-92  Early  Season  published 
in  the  Friday,  August  30. 1991,  Federal 
Register  (56  FR  43542). 

§20.110    ICorrMted] 

1.  On  page  43545,  9  2aiia  under 
paragraph  (d)  Navajo  Indian 
Reservation,  Window  Rock,  Arizona 
(Tribal  Members  and  Nonmembers)  the 
species,  season  dates  and  bag  and 
possession  limit  text  should  read  as 
follows: 

Band-tailed  Pigeons, 

Season  Dates:  Open  September  1. 
close  September  30, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5  and  the  possession 
limit  is  10. 

Mourning  and  White-winged  Doves. 

Season  Dates.  Open  September  1, 
close  September  30, 1991. 

Daily  Bag  and  Possession  Limits.  The 
daily  bag  limit  is  10  mourning  and  white- 
winged  doves  in  the  aggregate,  of  which 
no  more  than  6  of  the  daily  bag  may  be 
white-winged  doves.  Possession  limit 
after  opening  day  is  20  mourning  and 
white-winged  doves  in  the  aggregate,  of 
which  no  more  than  12  may  be  white- 
winged  doves. 

The  "General  Conditions"  paragraph 
is  correct  as  originally  published. 

Dated:  September  3, 1991. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 

IFR  Doc.  91-21520  Filed  9-10-«l:  8:45  am) 
WLUNO  GOBI  4S10-l»-» 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  285 

IDoeket  No.  70355-71271 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  catch  limit  increase  in 
the  General  category. 

summary:  NMFS  issues  this  notice  to 
adjust  the  catch  limit  for  giant  Atlantic 
bluefin  tuna  in  the  General  category 
from  one  to  two  fish  per  vessel  per  day. 
The  regulations  governing  this  fishery 
allow  this  adjustment  during  the  fishing 
season  based  on  a  review  of  specified 
criteria.  The  intent  of  this  action  is  to 
provide  handgear  fishermen  an 
additionalopportunity  to  harvest  the 
quota. 

EFFECTIVE  DATE:  September  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  L  Rodrigues.  506-281-9324. 

SUPPLEMENTARY  INFORMATION: 

Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  through 
971h)  regulating  the  harvest  of  Atlantic 
bluefin  tuna  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
CFR  part  285. 

Section  285.24(a)  provides  that  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  may 
adjust  the  daily  catch  limit  to  a 
maximum  of  three  giant  Atlantic  bluefm 
tuna  per  vessel  per  day  based  on  a 
review  of  dealer  reports,  landing  trends, 
availability  of  the  species  on  the  fishing 
grounds,  and  any  other  relevant  factors, 
in  order  to  provide  for  maximum 
utilization  of  the  quota.  The  Assistant 
Administrator  has  determined,  based  on 
the  reported  catch  of  giant  Atlantic 
bluefin  tuna  of  235  short  tons  (st)  (213 
metric  tons  (mt))  through  August  26, 
1991,  and  on  the  average  weekly  catch 
rate  of  37  st  (34  mt)  per  week  for  the 
period  July  20  through  August  9. 1991, 
that  the  quota  tor  the  General  category 
will  not  be  harvested  under  the 
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prevailing  catch  constraints.  Normally. 
poor  weather  and  sea  conditions  cause 
catches  to  drop  si|  nificantly  in  mid-  to 
late  September.  Tl  erefore,  the  catch 
limit  of  one  giant  i  Atlantic  bluefin  tuna 
per  vessel  per  day  will  be  increased  on 
the  effective  date  jf  this  notice  to  two 
per  vessel  per  day  in  order  to  provide 
for  the  maximum  ( ipportunity  to  utilize 
the  General  categ(  iry  quota  of  650  st  (590 
mt)  set  forth  in  §  3B5.22(a). 

This  daily  catchi  limit  will  remain  in 
effect  for  the  reminder  of  1991  or  until 
the  quota  for  the  General  category  is 
harvested  or  until  [further  adjustment  is 
warranted. 

Notice  of  this  ac  tion  will  be  mailed  to 
all  Atlantic  bluefii  dealers  and  vessel 
owners  holding  a  <  alid  permit  for  this 
category. 

Other  Matters 


This  action  is  taKen 
authority  of  50  CF 
in  compliance  wit 

List  of  Subjects  in 

Fisheries,  Penalties 
recordkeeping  req  lirements 

Authority:  16  U.S.( 
Dated:  September 
David  S.  Crestin, 

Acting  Director,  Offi 


50  CFR  Part  285 

,  Reporting  and 
,  Treaties. 

.  971  et  seq. 
},1991. 


e  of  Fisheries 
and  Mhnagement,  National 


Conservation 

Marine  Fisheries  Sehrice. 

(FR  Doc.  91-21822  Fijed  9-6-91;  2:34  p.m 

BIUJNG  CODE  3S 10-23' 


50  CFR  Part  663 


[Docket  No.  910763-1212] 

Pacific  Coast  Gro^indfish  Fishery 

agency:  National 
Service  (NMFS). 
ACTION:  Notice  of 
reserve,  and 


reque  st 


summary:  NOAA 

of  the  Pacific 
prohibits  further 
1991.  This  action  i 
preserve  adequate 
based  processors 
allocations  adopted 


EFFECTIVE  DATE: 

2359  hours  (local 
be  accepted 
addresses: 
to  Mr.  Rolland  A. 
Northwest  Region, 
Fisheries  Service, 
NE.,  Seattle,  WA 


INFO  RMAT10N 


FOR  FURTHER 

William  L.  Robinson 
NMFS) 


1  206-52&-6:  40; 


under  the 
285.24  and  is  taken 
E.0. 12291. 


Vlarine  Fisheries 
^  OAA,  Commerce. 
:losure.  release  of 
for  comments. 


announces  the  release 
whit  ng  reserve,  and 
p  rocessing  at  sea  in 
necessary  to 
deliveries  to  shore- 
ind  to  achieve  the 
for  1991. 


September  6. 1991,  at 
time).  Comments  will 
throu  jh  September  26, 1991. 
Comnents  should  be  sent 
jchmitten.  Director, 
National  Marine 
7600  Sand  Point  Way 

( ens. 


CONTACT: 

(Northwest  Region, 
h,  or  Rodney  R. 


Mclnnis  (Southwest  Region,  NMFS)  213- 
514-6199. 

SUPPLEMENTARY  INFORMATION:  50  CFR 
663.23(b)(3)  provides  for  a  1991 
allocation  of  the  Pacific  whiting 
resource  between  harvesting  groups 
(added  by  a  final  rule  at  56  FR  43718; 
September  4, 1991).  The  allocation, 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council)  at  its 
April  1991  meeting,  was  designed  to 
•meet  the  Council's  goal  of  maintaining  a 
balance  of  harvesting  and  processing 
opportunities  that  will  provide  economic 
benefits  to  all  segments  of  the  Pacific 
whiting  industry.  Initial  limits  were 
established  for  1991  of  104,000  metric 
tons  (mt)  for  harvest  by  fishing  vessels 
that  process  fish  (catcher/processors), 
88,000  mt  for  harvest  by  fishing  vessels 
that  do  not  process  fish  (whether 
delivering  to  shoreside  processors  or  to 
motherships  at  sea),  and  a  reserve  of 
36,000  mt  to  be  made  available  to  either 
or  both  group(s).  In  making  releases 
from  the  36,000  mt-reserve,  priority  is  to 
be  given  to  shoreside  processing  needs 
for  the  remainder  of  the  year.  If  an 
initial  limit  is  exceeded,  the  overage 
comes  out  of  the  reserve. 

The  regulations  at  50  CFR  663.23(b)(3) 
state  that  the  Regional  Director, 
Northwest  Region,  NMFS,  will  review 
the  progress  of  the  fishery  on  September 
1,  and  at  whatever  other  times  he 
determines  necessary,  and  that  the 
Secretary  of  Commerce  (Secretary)  will 
announce  any  reapportionments, 
releases  from  the  reserve,  or  limits  on 
processing  in  the  exclusive  economic 
zone  (FEZ)  (3-200  nautical  miles 
offshore),  in  a  separate  notice  in  the 
Federal  Register.  Any  Pacific  whiting 
harvested  in  state  ocean  waters  (0-3 
nautical  miles  offshore)  will  be  counted 
toward  the  EEZ  harvest  limits.  Similarly, 
any  Pacific  whiting  processed  in  state 
ocean  waters  will  be  counted  toward 
the  EEZ  processing  limits. 

The  best  available  information  on 
August  27, 1991,  indicated  that 
approximately  87.000  mt  of  whiting  had 
been  harvested  by  fishing  vessels  that 
do  not  process  fish,  and  that  the  88,000 
mt  initial  limit  for  that  group  would  be 
exceeded  by  almost  5,000  mt  by 
September  6, 1991.  Catcher/processors 
exceeded  their  104,000  mt  initial  limit  by 
13,000  mt  and,  on  August  29, 1991.  were 
prohibited  from  further  taking  and 
retention  of  whiting  (56  FR  43718; 
September  4, 1991).  Because  amounts 
harvested  above  the  initial  limits  are  to 
be  taken  from  the  reserve, 
approximately  18,000  mt  of  whiting  are 
projected  to  remain  in  the  reserve  when 
this  notice  becomes  effective. 

The  late  August  reassessment  of 
shore-based  processing  needs  indicates 


that  27,000  to  31,000  mt  are  needed  by 
shore-based  processors  in  1991.  The  best 
available  information  on  August  27, 
1991,  indicates  that  almost  14,000  mt  will 
have  been  delivered  to  shore-based 
processors  by  September  6  (the  effertive 
date  of  this  notice),  and  that  an 
additional  13,000  to  17,000  mt  of  the 
reserve  is  needed  to  provide  for  shore- 
based  processing  needs  for  the 
remainder  of  the  year.  Less  than  1,000  to 
5,000  mt  of  the  reserve  is  expected  to  be 
left  over.  It  is  impractical  to  release  this 
small  amount  (less  than  2  percent  of  the 
228,000  mt  quota  for  whiting)  for 
processing  at  sea  because  the  data  on 
which  these  projections  are  based  are 
preliminary,  and  the  bycatch  of  whiting 
taken  incidentally  in  fisheries  for  other 
species  (particularly  jack  mackerel  and 
shortbelly  rockfish)  will  also  be  counted 
against  the  annual  Pacific  whiting  quota. 
Therefore,  no  additional  reserve  is 
available  for  processing  at  sea. 

Secretarial  Action:  For  the  reasons 
stated  above,  the  Secretary  announces 
that  the  unharvested  portion  of  the 
Pacific  whiting  reserve  is  released  for 
harvest,  but  no  further  whiting  may  be 
processed  at  sea  in  1991. 

Classification 

These  actions  are  taken  under  the 
authority  of.  and  in  accordance  with.  50 
CFR  663.23(b)(3). 

An  environmental  assessment/ 
regulatory  impact  review  (EA/RIR)  was 
prepared  for  the  authorizing  regulations. 
The  environmental  impacts  of  the  action 
taken  in  this  notice  were  considered  in 
the  EA/RIR.  Therefore  this  action  is 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
requirement  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  5a(3)  of 
NOAA  Directives  Manual  02-10  because 
this  action  is  within  the  scope  of  the 
authorizing  rule  and  its  EA/RIR. 

This  action  is  in  compliance  with 
Executive  Order  12291. 

The  public  has  had  the  opportunity  to 
comment  on  the  rule  that  provides  the 
authority  for  this  action.  The  public 
participated  in  Groundfish  Management 
Team.  Groundfish  Advisory  Subpanel, 
Scientific  and  Statistical  Committee,  and 
Council  meetings  in  March,  April,  and 
July,  1991,  at  which  the  rule  and  this 
action  were  discussed.  Additional  public 
comments  will  be  accepted  for  15  days 
after  publication  of  this  notice  in  the 
Federal  Register  (see  "ADDRESSES"). 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure,  Fisheries.  Fishing,  Reporting 
and  recordkeeping  requirements. 


Federal  Register  /  Vol.  56.  No.  176  /  Wednesday.  September  11.  1991  /  Rules  and  Regulations  46241 


Authority:  16  U.S.C.  1601  et  seq. 

Da  ted:  September  6. 1991 . 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-21821  Filed  9-6-91:  2:34  p.m.] 
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Proposed  Rules 


tie 


This  section  of 
contains  notices 
proposed  issuanc( 
regulations.  The 
is  to  give  interested 
opportunity  to  pa^icipate 
making  prior  to 
rules. 


Federal  Reg^star 

Vol.  56.  No.  176 

Wednesday.  September  11.  1991 


FEDERAL  REGISTER 
the  public  of  the 
of  njies  and 
(purpose  of  these  notices 
persons  an 

in  the  rule 
adoption  of  the  final 


the 


(F 


AGRICULTURE 
Service 


DEPARTMENT 

Agricultural  Marfceting 

7CFRPart981 

[FV-91-416PR1 

Almonds  Grown^  in  California; 
Proposed  Salable,  Reserve,  and 
Export  Percentages  for  the  1991-92 
Crop  Year  I 

AGElilCY:  Agricull  ural  Marketirg  Service. 
USDA. 

action:  Proposei  rule. 


ngi 


SUMMARY:  This 
comments  on  the 
salable,  reserve, 
for  California  a 
handlers  during 
year,  which 
Based  on  the 
Almond  Board  o 
agency  which 
almond  market! 
available  inform 
establish  salable 
percentages  of  9( 
and  0  percent 
proposed  rule  is 
marketing  order 
California  and  is 
orderly  marketi 
unreasonable  flu 
supplies 

DATES:  Comments 
October  1.  1991 


m; 


ADDRESSES:  Interested 
invited  to  submit 
concerning  this 
must  be  sent  in 
Clerk,  Marketing 
Branch,  F&V 
P.O.  Box  96456. 
6456.  Comments 
docket  number 
number  of  this 
Register  and  wil 
inspection  in  the 
Clerk  during  regi^lar 
FOR  FURTHER 
Sonia  N.  Jimcne: , 


p  roposed  rule  invites 
establishment  of 
and  export  percentages 
Ir  londs  received  by 
I  ie  1991-92  almond  crop 
comi  nenced  on  July  1, 1991. 
recommendation  of  the 

California  (Board),  the 
lo<jally  administers  the 
order,  and  other 
tion,  it  is  proposed  to 
reserve,  and  export 
percent,  10  percent, 
respectively.  This 
uthorized  under  the 
or  almonds  grown  in 
intended  to  promote 
conditions  and  avoid 
:tuations  in  prices  and 

must  be  received  by 


persons  are 
written  comments 
proposal.  Comments 
triplicate  to  the  Docket 
Order  Administration 
USDA.  room  2525-S, 
Washington.  DC  20090- 
ihould  reference  the 
the  date  and  page 
is^ue  of  the  Federal 
be  available  for  public 
Office  of  the  Docket 
business  hours. 
INFtMtMATtON  I 


A\S 


CONTACT: 

Marketing  Order 


Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456;  telephone: 
(202)  475-5992. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  marketing 
agreement  and  Order  No.  981  (7  CFR 
part  981],  both  as  amended,  hereinafter 
referred  to  as  the  order,  regulating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  [7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7,000  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defmed  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

This  proposal  would  require  handlers 
of  California  almonds  to  withhold,  as  a 
reserve,  from  normal  domestic  and 
export  markets,  10  percent  of  the 
merchantable  almonds  they  receive 
from  growers  during  the  1991-92  crop 
year.  The  remaining  90  percent  (the 
salable  percentage)  of  the  crop  could  be 


sold  by  handlers  in  any  market  at  any 
time.  Total  1991  crop  production  is 
expected  to  be  460  million  kemetweight 
pounds.  Total  1991-92  crop  year 
supplies  (1991  crop  marketable 
production  plus  marketable  production 
carried  in  from  the  1990-91  crop  year) 
are  projected  at  687  million  kernelweight 
pounds.  Domestic  and  export  trade 
demand  for  1991-92  is  estimated  at  560 
million  kernelweight  pounds. 

Reserve  almonds  could  be  released  to 
the  salable  category  at  a  later  date  if  it 
is  found  that  the  salable  percentage  is 
insufHcient  to  satisfy  1991-92  trade 
demand,  including  desirable  carryover 
requirements  for  use  during  the  1992-93 
crop  year  (if  it  appears  that  the  1992 
crop  will  be  insufficient  to  meet  1992-93 
trade  demand  needs).  Otherwise, 
reserve  almonds  could  be  diverted  to 
secondary  outlets  that  are  not 
competitive  with  existing  normal 
markets.  These  outlets  would  include 
almond  oil,  almond  butter,  animal  feed, 
and  other  secondary  outlets. 

While  this  rule  may  restrict  the 
amount  of  almonds  which  handlers  may 
sell  in  normal  domestic  and  export 
markets,  the  proposed  salable  and 
reserve  percentages  are  intended  to 
promote  orderly  marketing  conditions, 
thus  avoiding  unreasonable  fluctuations 
in  prices  and  supplies  and  improving 
grower  returns.  Further,  this  proposed 
action  could  help  provide  market 
stability  during  the  1992-93  crop  year  by 
reserving  almonds  for  shipment  during 
the  1992-93  season  in  the  event  that  1992 
production  is  below  trade  demand 
needs. 

This  proposal  is  based  on  a 
recommendation  of  the  Board  and  upon 
other  available  information. 

Authority  to  establish  salable, 
reserve,  and  export  percentages  is 
provided  in  §  981.47  of  the  order. 
Pursuant  to  §5  981.47  and  981.49  of  the 
order,  the  Board  based  its 
recommendation  for  salable,  reserve, 
and  export  percentages  of  90  percent,  10 
percent,  and  0  percent,  respectively,  on 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1991-92  crop  year.  The 
Board's  1991  marketable  production 
estimate  of  437  million  kernelweight 
pounds  is  based  on  a  1991  crop  estimate 
issued  by  the  National  Agricultural 
Statistics  Service  of  460  million 
kernelweight  pounds,  minus  an 
estimated  weight  loss  of  23  million 
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kernel  weight  pounds  resulting  from  the 
removal  of  inedible  kernels  by  handlers 
and  losses  during  manufacturing. 

Trade  demand  is  estimated  at  560 
million  kemelweight  pounds — 190 
million  pounds  for  domestic  needs  and 
370  million  pounds  for  export  needs.  An 
inventory  adjustment  is  made  to  account 
for  supplies  of  salable  almonds  carried 
in  from  the  1990-91  crop  year  on  July  1, 
1991,  and  for  supplies  of  salable 
almonds  deemed  desirable  to  be  carried 
out  on  June  30, 1992,  for  early  season 
shipment  during  the  1992-93  crop  year 
until  the  1992  crop  is  available  for 
market.  After  adjusting  for  inventory, 
the  trade  demand  is  calculated  at  393.3 
million  kemelweight  pounds.  This  is  the 
quantity  of  almonds  ^m  the  estimated 
1991  marketable  production  deemed 
necessary  to  meet  trade  demand  needs. 
The  proposed  salable  percentage  of  90 
percent  would  meet  those  needs. 

The  remaining  10  percent  (44  million 
kemelweight  pounds)  of  the  1991  crop 
marketable  production  would  be 
withheld  by  handlers  to  meet  their 
reserve  obligations.  All  or  part  of  these 
almonds  could  be  released  to  the  salable 
category  if  it  is  found  that  the  supply 
made  available  by  the  salable 
percentage  is  insufficient  to  satisfy 
1991-92  trade  demand  needs,  including 
desirable  carryover  requirements  for  use 
during  the  1992-93  crop  year.  The  Board 
is  required  to  make  any 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15, 1992.  Alternatively,  all  or  a 
portion  of  reserve  almonds  would  be 
sold  by  the  Board,  or  by  handlers  under 
agreement  with  the  Board,  to 
governmental  agencies  or  charitable 
institutions  or  for  diversion  into  almond 
oil,  almond  butter,  animal  feed,  or  other 
outlets  which  the  Board  fmds  are 
noncompetitive  with  existing  normal 
markets  for  almonds. 

The  order  permits  the  Board  to 
include  normal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
recommending  the  establishment  of 
salable,  reserve,  and  export  percentages 
(6r  any  crop  year.  For  the  1991-92  crop 
year,  estimated  exports  are  included  in 
the  trade  demand.  Thus,  an  export 
percentage  of  0  percent  is  proposed. 
Therefore,  reserve  almonds  would  not 
be  eligible  for  export  to  normal  export 
outlets.  However,  handlers  may  ship 
their  salable  almonds  in  export  markets. 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  recommendations  follows: 


Marketing  Policy  Estimates— 1991 
Crop 

[K«m«twetgtit  B*sis] 


Mnion 
pourtds 

Percent 

Estimated  Production: 

1.  1991  Production 

460.0 

23.0 
437.0 

190.0 

370.0 
560.0 

2S0.0 

83.30 

(186.7) 

393.3 
43.7 

2.   LoM  and   Exetnpt— 

4.0% 

3.  Mwltetabto  Production... 
Estimated  Trade  Demand: 

4.  Dornestic 

5.  Export - 

6.  Total 

7.  Carrytn  7/1/00 

8.  OMirabI*  Carryover  6/ 
30/91 

0.    AdiustT>«nt    (itam    8 
minus  item  7) 

Salat>le/Rese(ve: 

10.      Adjusted      Trade 
Demand  (Item  6  plus 
item  9) 

11.     Reserve     (Item    3 
minus  item  10) 

12.  Salable  %  (Item  10 
divided       by       item 
3x100)..._ _ 

13.  Reserve  « (100% 

minus  item  12) 

90 
10 

The  "Guidelines  for  Fruit,  Vegetable, 
and  Speciality  Crop  Marketing  Orders" 
(Guidelines)  issues  by  the  Department  in 
1982  specify  that  110  percent  of  recent 
years'  sales  be  made  available  to 
primary  markets  each  season.  This 
action  provides  an  estimated  643  million 
kemelweight  pounds  of  California 
almonds  for  unrestricted  sales  (1991 
crop  salable  production  plus  carryin 
from  1990  crop)  to  meet  increasing 
domestic  and  world  almond 
consumption  demands.  This  amount 
exceeds  the  actual  1990-91  record  for 
delivered  sales  of  California  almonds  by 
20  percent.  Thus,  the  Guidelines'  goals 
are  met. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  20-day  comment  period 
is  considered  appropriate. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  proposed  to 
be  revised  as  follows: 


PART  9ei— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Subpart— StIabI*,  RM«rv«,  and  Export 
Parcantagaaa 

2.  Section  981.238  is  added  to  read  as 
follows: 

S  M1.238    Salable,  reeerve,  and  export 
percentagee  for  almonds  during  tite  crop 
year  beginning  on  July  1, 1991. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  on  July  1, 1991,  shall  be  90 
percent,  10  percent,  and  0  percent, 
respectively. 

Dated:  Septemt>er  S,  1991. 
WiUiam ).  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

(FR  Doc  91-21824  Filed  9-10-91: 8:45  am] 
MJJfMCOOf  MM-0*-4t 


7CFR  Part  987 

[Docket  Na  FV-91-426Pn] 

Propoaad  Expanaat  and  AsaMsmant 
Rata  for  Marfcating  Order  Covaring 
Domaatic  Dataa  Produead  or  Packed 
in  Rivaraida  County,  CaMfomia 

aqency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
987  for  the  1991-92  crop  year  established 
for  that  order.  The  proposed  action  is 
needed  by  the  California  Date 
Administrative  Committee  (committee) 
to  incur  operating  expenses  during  the 
1991-92  crop  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
This  would  facilitate  program 
operations.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATtt:  Comments  must  be  received  by 
September  23. 1991. 
ADOREaSEa:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  P.O.  Box  96456.  room  2525- 
S,  Washington,  D.C.  20090-6456. 
Comments  should  reference  the  docket 
number  and  date  and  page  numt>er  of 
this  issue  of  the  Federal  Register  and 
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will  be  available  lor  public  inspection  in 
the  office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  PUDTNEIt  MPdllMATION  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Btanch,  Fruit  and 
Vegetable  Division.  AMa  USDA.  P.O. 
Box  96456.  room  ^25-S.  Washington. 
DC  20090-6456,  telephone  202-475-3862. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  undcB  Marketing  Order  No." 
987  (7  CFR  part  987).  regulating  the 
handling  of  dates  produced  or  packed  in 
Riverside  CountyfCahfomia.  The  order 
is  effective  tinder  {the  Agricultural 
Marketing  Agreerrent  Act  of  1937,  as 
amended  (7  U.S.q.  6OT-674J,  hereinafter 
referred  to  as  the  Act. 

This  proposed  mle  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  a  :cordance  with 
Departmental  Ref  ulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  bee  n  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Hexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  !  mall  entities. 

The  purpose  of  he  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  tp  such  actions  in  order 
that  small  busineaises  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issi  ed  thereunder,  are 
unique  in  that  the;  ■  are  brought  about 
through  group  acti  on  of  essentially  small 
entities  acting  on  heir  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  cc  mpatibility. 

There  are  appro  ximafely  25  handlers 
of  California  dated  regulated  under  the 
date  marketing  orler  each  season,  and 
approximately  135  date  producers  in  the 
regulated  area.  Sn  all  agricultural 
producers  have  be  en  defined  by  the 
Small  Business  Ac  ministration  (13  CFR 
121.601)  as  those  Having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  Tie  majority  of  these 
handlers  and  proqucers  may  be 
classified  as  small  entities. 

The  California  gate  marketing  order, 
.administered  by  tke  Department, 
requires  that  the  assessment  rate  for  a 
particular  crop  year  apply  to  all 
assessable  dales  l^andled  from  the 


beginning  of  such 


year.  An  annual 


budget  of  expense  s  is  prepared  by  the 
committee  and  su  Knitted  to  the 
Department  for  ap  provaL  The  members 
of  the  committee  ere  date  handlers  and 
producers.  They  a  -e  familiar  with  the 


committee's  needs  and  with  the  cost!  for 

goods,  services  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  dates  (in  buiuiredweight). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

The  committee  met  on  August  14, 
1991,  and  recommended  1991-92  crop 
year  expenditures  of  $479,400  and  an 
assessment  rate  of  $1.40  per 
hundredweight  of  assessable  dates 
shipped  under  M.O.  987.  The 
recommended  assessment  rate  and  level 
of  expenditures  for  the  1991-92  crop 
year  are  the  same  as  last  year's. 

The  major  expenditure  item  this  year 
is  $429,000  for  continuation  of  the 
committee's  market  promotion  program. 
The  industry  continues  to  be  faced  with 
an  oversupply  of  product  dates  and  the 
committee  considers  this  program 
necessary  to  stimulate  sales.  The  only 
significant  difference  between  the 
expenditures  budgeted  for  the  1991-92 
crop  year  and  those  budgeted  last  year 
is  a  $50,000  irrcrease  in  "office  overhead 
and  special  projects"  which  is  offset  by 
a  $50,000  decrease  in  market 
development  expenditures.  The 
committee  anticipates  using  a  portion  of 
the  $100,000  budgeted  for  overhead  and 
special  projects  to  hire  an  executive 
director  to  manage  its  market  promotion 
activities.  The  rest  of  the  expenditures 
are  for  program  administration  and  are 
budgeted  at  about  last  year's  amounts. 

Income  for  the  1991-92  season  is 
expected  to  total  $495,500.  Such  income 
consists  of  $490,000  in  assessments 
based  on  shipments  of  35,000,000 
assessable  pounds  of  dates  at  $1.40  per 
hundredweight  and  $5,500  in  interest 
income.  Any  unexpended  funds  or 
excess  assessments  from  the  1990-91 
crop  year  would  be  placed  in  the 
committee's  operating  reserve.  The 
reserve  is  well  within  the  maximum 
amount  authorized  under  the  order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 


determined  that  this  action  would  not 
have  •  significant  economic  innpact  on  a 
substantial  number  of  small  entities. 

Baaed  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of  10 
days  is  appropriate  because  the  budget 
and  assessment  rate  approval  for  the 
date  program  needs  to  be  expedited  so 
that  the  committee  has  authority  to  incur 
1991-92  crop  year  expenses  and  to 
collect  assessments  to  pay  those 
expenses.  The  1991-92  crop  year  begins 
on  October  1. 

List  of  Subiects  In  7  CFR  Part  967 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
987  be  amended  as  follows: 

PART  967— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Atttkority:  Sees.  1-18,  4S  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  i  967.336  is  added  to  read  as 
follows: 

§  M7.336    Exp«nset  and  asstssoient  rat*. 

Expenses  of  $479,400  by  the  California 
Date  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$1.40  per  hundredweight  of  assessable 
dates  is  established  for  the  crop  year 
ending  September  30, 1992.  Unexpended 
funds  from  the  1990-91  crop  year  may  be 
carried  over  as  a  reserve. 

Dated:  September  4. 1901. 
Williaoi  |.  Doyia, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[FR  Doc.  91-21829  Filed  9-10-81;  8:45  am| 

BILUNO  COOC  Mta41-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
26  CFR  parts  20  and  25 

(PS-30-9t] 
RIN  154S-AP44 

Treatment  of  Lapeing  RigMs  ano 
Special  Valuation  Ruiee;  Hearing 

aqenCy:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 
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summary:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  treatment  of 
certain  lapsing  rights  and  restrictions  on 
liquidation  with  respect  to  corporations 
and  partnerships,  and  providing  for 
adjustments  and  credits  in  computing 
the  Federal  estate  or  gift  taxes  imposed 
on  the  transfer  of  interest  to  which 
special  valuation  rules  of  sections  2701 
or  2702  previously  applied. 

DATES:  The  public  hearing  will  be  held 
on  Friday.  November  1. 1991.  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  October  18. 1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue.  NW.. 
Washington.  DC.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service, 
P.O.  Box  7604.  Ben  Franklin  Station. 
Attn:  CC:CORP:T:R.  (PS-30-91).  room 
5228.  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPLfMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  2701.  2702 
and  2704  of  the  Internal  Revenue  Code. 
The  proposed  regulations  appear 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
October  la  1991.  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 


Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
|KR  Uoc.  91^1682  Filed  9-10-91;  S:4S  am] 
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26  CFR  Parts  20  and  25 

[PS-30-91] 

RIN  1S45-AP44 

Treatment  of  Lapsing  Rights  and 
Special  Valuation  Rules 

aqcncy:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  concerning  the 
treatment  of  certain  lapsing  rights  and 
restrictions  on  liquidation  with  respect 
to  corporations  and  partnerships,  and 
providing  for  adjustments  and  credits  in 
computing  the  Federal  estate  or  gift 
taxes  imposed  on  the  transfer  of 
interests  to  which  the  special  valuation 
rules  of  sections  2701  or  2702  previously 
applied.  Changes  to  the  applicable  law 
were  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-506, 104  Stat.  1388.  The  proposed 
regulations  will  provide  guidance 
taxpayers  need  to  comply  with  that  Act. 
DATES:  Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  the  public  hearing 
scheduled  for  November  1, 1991,  must  be 
received  by  October  18, 1991.  See  the 
Notice  of  Public  Hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  and  outlines  to:  internal  Revenue 
Service.  Attention:  CC<;ORP:T:R  (PS- 
30-91),  room  5228.  P.O.  Box  7604,  Ben 
Franklin  Station,  Washington,  DC  20044. 
FOR  further  INFORMATION  CONTACT 
Fred  E.  Grundeman,  (202)  535-9512  (not 
a  toll  free  telephone  number); 
concerning  the  hearing,  Carol  Savage, 
(202)  377-9236  (not  a  toll  free  telephone 
number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U3.C.  3504(h)).  Comments  on 


the  collection  of  information 
requirements  should  be  sent  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  OfTtcer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attention: 
IRS  Reports  Clearance  OfTicer  TIP, 
Washington.  DC  20224. 

The  collection  of  information 
requirements  in  these  regulations  are  in 
section  26  CFR  25.2702-6.  This 
information  is  required  by  the  Internal 
Revenue  Service  to  insure  that 
individuals  are  properly  credited  with 
tax  that  was  assessed  and  paid  in 
connection  with  a  prior  transfer  to 
which  section  2702  applied.  The  likely 
respondents  are  individuals. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  the  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or 
lesser  time,  depending  on  their 
particular  circumstances. 

Estimated  total  annual  reporting 
burden:  250  hours. 

Estimated  burden  per  respondent 
varies  from  5  minutes  to  1  hour, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  15 
minutes. 

Estimated  number  of  respondents: 
1000. 

Estimated  frequency  of  response:  One 
time. 

Background 

This  document  contains  proposed 
additions  to  the  Estateand  Gift  Tax 
Regulations  (26  CFR  parts  20  and  25) 
under  sections  2701,  2702  and  2704  of  the 
Internal  Revenue  Code.  The  proposed 
additions  reflect  additions  made  to  the 
Code  by  section  11602  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 
Public  Law  101-508. 104  Stat.  1383. 

Explanation  of  Provisioiis 

Overview 

The  proposed  regulations  published  in 
this  notice  represent  the  second 
installment  of  regulatory  guidance  under 
Chapter  14  of  the  Code.  Proposed 
regulations  issued  on  April  4, 1991, 
contained  guidance  under  sections  2701. 
2702  and  2703. 

Chapter  14  contains  valuation  rules 
that  apply  to  transfers  to  certain  family 
members  of  interests  in  corporations  or 
partnerships  (sections  2701  and  2704(b]), 
transfers  of  mterests  in  trusts  to  certain 
family  members  (section  2702).  and 
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transfers  of 
options  or  agreeihents 
agreements  (sectipn 
2704(a)  provides 
lapse  of  certain  I 
rights  to  estate  or 


property  subject  to  certain 
such  as  buy-sell 
2703).  Section 
I  ules  subjecting  the 
i^uidation  and  voting 
gift  tax. 


Section  2701 

Generally,  sect  on  2701  applies  when 
an  interest  in  a  c(  rporation  or 
partnership  is  tra  isferred  to  a  member 
of  the  transferor's  family  and  the 
transferor  or  an  a  }plicable  family 
member  retains  a  certain  type  of  interest 
senior  to  the  tram  iferred  interest  (an 
"applicable  retail  ed  interest"). 

If  section  2701 1  ipplies.  the  amount  of 
an  individual's  gi  t  is  determined  using 
the  subtraction  method  of  valuation. 
Under  this  methoi  1,  the  value  of  any 
interests  senior  tc  the  transferred 
interest  is  subtrac  ted  from  the  value  of 
entire  entity  to  de  termine  the  aggregate 
value  of  the  trans  erred  interest  and  any 
other  interests  of  :he  same  class  or  a 
class  junior  to  the  transferred  interest. 

Section  2701  pn  >vides  special  rules  for 
valuing  any  applii  :able  retained  interest 
held  by  the  transf  3ror  or  an  applicable 
family  member.  C  enerally,  an  applicable 
retained  interest  is  any  interest  that 
confers  (1)  a  disci  etionary  liquidation, 
put,  call,  conversi  m  or  similar  right  (an 
"extraordinary  pj  yment  right"),  or  (2)  a 
distribution  right  n  a  family-controlled 
entity,  including  a  qualified  payment 
right.  A  qualified  jayment  right  is 
generally  a  right  1 3  a  fixed-rate 
cumulative  divide  nd  payable  on  a 
periodic  basis  or  he  partnership 
equivalent. 

In  valuing  an  a|  iplicable  retained 
interest,  extraord  nary  payment  rights 
and  distribution  r  ghts  in  a  controlled 
entity  (other  than  qualified  payment 
rights)  are  valued  at  zero.  However,  if 
an  extraordinary  jayment  right  is  held 
in  conjunction  wi  h  a  qualified  payment 
right,  those  rights  are  valued  on  the 
assumption  that  e  ach  right  will  be 
exercised  in  a  mamer  that  results  in  the 
lowest  total  value  for  the  retained 
interest.  Other  rig  fits  are  valued  as  if  the 
rights  valued  at  z>  iro  do  not  exist  but 
otherwise  withou  regard  to  section 
2701. 

Section  2701(a)  4)  imposes  a  minimum 
value  on  the  clas!  of  junior  equity. 
Generally,  the  agj  xegate  value  of  the 
junior  class  must  lot  be  less  than  10 
percent  of  the  sur  i  of  total  equity  in  the 
entity  plus  debt  owing  to  the  transferor 
and  applicable  fanily  members. 

Section  2701  pr  )vides  that  an 
individual  may  elect  to  treat  a  payment 
that  is  not  a  qualijfied  payment  as  a 
qualified  paymen  .  The  section  also 
permits  an  indivii  ual  to  elect  to  treat  a 


qualified  payment  as  though  it  were  not 
a  qualified  payment. 

Adjustments 

Section  2701(e)(6)  provides  that  the 
Secretary  shall,  by  regulation,  provide 
an  appropriate  adjustment  where  there 
is  a  subsequent  transfer  or  inclusion  in 
the  gross  estate  of  an  applicable 
retained  interest  that  was  valued  under 
the  special  valuation  rules  of  section 
2701.  These  proposed  regulations 
implement  section  2701(e)(6)  by 
providing  that  the  estate  of  the 
individual  who  made  the  transfer  to 
which  section  2701  previously  applied 
(and  thus  incurred  the  additional  tax]  is 
entitled  to  a  non-refundable  credit 
against  the  estate  tax.  The  amount  of  the 
credit  is  equal  to  the  increase  in  the  gift 
tax  payable  on  the  transfer  that  results 
from  the  application  of  section  2701  (the 
initial  transfer)  determined  before 
application  of  the  unified  credit. 

Computation  of  the  credit  requires 
that  the  transferor  know  the  value  of  the 
applicable  retained  interest  would  have 
had  for  purposes  of  chapter  12  at  the 
time  of  the  initial  transfer  as  well  as  the 
value  of  the  interest  for  purposes  of 
chapter  14.  Because  the  chapter  12  value 
will  have  to  be  determined  for  other 
purposes  of  the  Code,  this  requirement 
imposes  no  additional  burden  on  the 
transferor. 

Because  the  special  valuation  rules  of 
section  2701  may  apply  to  applicable 
retained  interests  held  by  individuals 
other  than  the  transferor,  a  rule  was 
considered  that  would  allow  the 
transferor  to  assign  the  credit  to  those 
individuals.  The  rule  would  have 
permitted  the  individual  to  whom  the 
credit  was  assigned  to  claim  the  credit 
when  that  individual  subsequently 
transferred  the  interest  with  an 
additional  limitation  that  the  credit 
would  not  exceed  the  amount  of  transfer 
tax  incurred  on  the  subsequent  transfer. 
This  rule  was  not  adopted  because  of 
concerns  about  administrability  and 
complexity.  Comments  are  requested  on 
the  relative  merits  of  the  two 
alternatives  as  well  as  whether  the 
adjustment  should  be  a  reduction  in 
adjusted  taxable  gifts  or  a  credit  against 
estate  tax  as  proposed. 

Section  2702 

Generally,  section  2702  applies  to  the 
transfer  of  an  interest  in  trust  to  a  family 
member  of  the  transferor.  Section  2702 
provides  special  valuation  rules  for 
determining  the  amount  of  the  gift  on  the 
transfer.  The  amount  of  the  gift  is 
determined  by  subtracting  the  value  of 
any  interest  retained  by  the  transferor 
or  an  applicable  family  member  from  the 
total  value  of  the  property.  If  section 


2702  applies,  retained  interests  other 
than  quajified  interests  are  generally 
valued  at  zero.  A  qualified  interest  is  (1) 
a  right  to  receive  at  least  anually  a  fixed 
amount  (or  a  fixed  percentage  of  the 
initial  value  of  the  trust);  (2)  a  right  tn 
receive  at  least  annually  a  fixed 
percentage  of  the  value  of  the  property 
valued  annually;  or  (3)  a  noncontingent 
remainder  if  all  other  interests  in  the 
property  are  qualified  interests  or 
noncontingent  remainder  interests. 

The  zero  valuation  rule  does  not  apply 
to  a  retained  income  interest  in  tangible 
property  if  the  term  holder's  failure  to 
exercise  rights  with  respect  to  the 
transferred  property  would  not 
substantially  affect  the  value  of  the 
property  passing  to  the  holder  of  the 
remainder  interest.  In  such  a  case,  the 
value  of  the  term  holder's  interest  is  the 
amount  an  unrelated  party  would  pay 
for  the  interest. 

Definition  of  Transfer  in  Trust 

A  transfer  of  property  in  which  there 
are  one  or  more  term  interests  is  a 
transfer  of  an  interest  in  trust  for 
purposes  of  section  2702.  A  joint 
purchase  by  members  of  the  same 
family  is  treated  as  an  acquisition  of  the 
entire  property  by  the  term  holder 
followed  by  a  transfer  of  the  remainder 
interest  to  the  individual  purchasing  the 
remainder  interest.  Under  regulations 
currently  proposed,  the  term  "transfer  in 
trust"  includes  transfers  to  a  new  or 
existing  trust  as  well  as  a  beneficiary's 
transfer  of  an  interest  in  an  existing 
trust. 

Adjustments 

Unlike  section  2701,  section  2702  does 
not  direct  the  Secretary  to  provide 
adjustments  on  the  subsequent  transfer 
of  a  retained  interest  in  trust.  However, 
like  section  2701,  section  2702  presents 
the  possibility  of  double  taxation  in 
certain  situations.  Therefore,  Treasury 
believes  it  is  appropriate  to  exercise  its 
general  regulatory  authority  to  mitigate 
this  possibility. 

Where  a  retained  interest  is  later 
included  in  the  individual's  gross  estate, 
existing  provisions  under  chapter  11 
generally  prevent  transfer  tax  being 
imposed  twice  on  the  same  value.  On 
the  other  hand,  double  taxation  is 
possible  if  a  retained  interest  other  than 
a  qualified  interest  is  subsequently 
transferred  by  gift  or,  in  the  case  of  a 
retained  remainder  interest  that  is  not  a 
qualified  interest,  is  includible  in  the 
transferor's  gross  estate. 

The  proposed  regulations  allow  an 
individual  to  reduce  the  individuals's 
aggregate  taxable  gifts  (or  adjusted 
taxable  gifts)  if  the  individual  transfers 
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an  interest  in  trust  that  was  previously 
valued  under  section  2702  other  than  a 
qualified  interesL  The  reduction  allowed 
undei  the  proposed  regulations  is  the 
lesser  of  (1)  the  increase  in  the 
individual's  taxable  gifts  resulting  from 
the  application  of  section  2702  or  (2)  the 
increase  in  the  individual's  taxable  gifts 
(or  gross  estate)  resulting  from  the 
subsequent  transfer  of  the  interest.  The 
proposed  regulations  permit  assignment 
of  one-half  the  adjustment  in  cases 
where  the  transferor  and  the  transferor's 
spouse  have  elected  to  treat  either  the 
original  or  subsequent  transfer  as 
having  been  made  one-half  by  each 
spouse. 

Section  2704 

Section  2704(a)  subjects  the  lapse  of 
certain  voting  or  liquidation  rights  with 
respect  to  a  corporation  or  partnership 
(an  "entity")  to  estate  or  gift  tax.  Section 
2704(b)  provides  that  certain  restrictions 
on  liquidation  are  disregarded  in  valuing 
transferred  interests  in  an  entity. 

Section  2704(a) 

The  legislative  history  of  section 
2704(a)  states  that  the  provision  is 
intended  to  prevent  results  similar  to 
that  in  Harrison  v.  Commissioner,  52 
T.C.M.  (CCH)  1306  (1987).  In  Harrison, 
the  decedent  and  two  of  his  children 
each  held  a  general  and  a  limited 
partnership  interest  immediately  before 
the  decedent's  death.  Because  any 
general  partner  could  liquidate  the 
partnership,  each  partner  could  obtain 
the  full  value  of  both  his  partnership 
interests.  A  general  partner's  right  to 
liquidate  the  partnership  lapsed  on  the 
death  of  that  partner. 

In  determining  the  estate  tax  value  of 
the  decedent's  limited  partnership 
interest,  the  court  concluded  that  the 
right  of  the  decedent  to  liquidate  the 
partnership  (and  thus  readily  obtain  the 
liquidation  value  of  the  limited 
partnership  interest)  could  not  be  taken 
into  account  because  the  right  lapsed  at 
death.  As  a  result,  the  value  for  transfer 
tax  purposes  of  the  limited  partnership 
interest  was  determined  to  be  less  than 
its  value  either  in  the  hands  of  the 
decedent  immediately  before  death  or  in 
the  hands  of  his  family  immediately 
after  death. 

Under  section  2704(a),  the  lapse  of  a 
voting  or  liquidation  right  to  which  the 
section  applies  is  a  transfer  for  estate 
and  gift  tax  purposes.  Section  2704(a) 
applies  only  if  the  bolder  of  the  lapsing 
right  (the  "hotder")  and  members  of  the 
holder's  family  control  the  entity  both 
before  and  after  the  lapse.  If  section 
2704(a)  applies,  the  amount  of  the 
holder's  transfer  is  equal  to  the 
reduction  in  value  of  all  interests  in  the 


entity  owned  by  the  holder  immediately 
before  the  lapse  other  than  a  reduction 
in  value  occurring  for  reasons  other  than 
the  lapse;  e.g.,  the  loss  of  value 
attributable  to  the  death  of  a  key 
employee. 

Under  the  proposed  regulations,  a 
voting  right  is  a  right  entitling  the  holder 
to  vote  with  respect  to  any  matter  of  the 
entity.  A  liquidation  right  is  a  right 
entitling  the  holder  to  compel  the  entity 
to  acquire  all  or  a  portion  of  the  holder's 
equity  interest  in  the  entity. 

The  proposed  regulations  provide 
generally  that  a  lapse  of  a  right  occurs 
when  the  right  is  reduced  or  ceases  to 
exist.  Generally,  a  transfer  of  an  interest 
conferring  a  right  is  not  a  lapse  of  that 
right  because  the  right  is  not  reduced  or 
eliminated.  For  example,  the  transfer  of 
a  minority  interest  by  the  controlling 
shareholder  is  not  a  lapse  of  voting 
rights  even  though  the  transfer  results  in 
the  transferor's  loss  of  voting  control. 
Similarly,  a  transfer  of  stock  to  a  voting 
trust  is  not  a  lapse  of  a  voting  right 
subject  to  section  2704(a). 

To  prevent  circumvention  of  section 
2704(a),  the  proposed  regulations 
provide  that  a  transfer  of  an  interest  by 
an  individual  that  reduces  that 

if 

individual's  aggregate  voting  power  is  a 
lapse  of  a  liquidation  right  to  the  extent 
the  transfer  results  in  the  elimination  of 
the  individual's  power  to  compel 
liquidation  of  an  interest  other  than  the 
interest  conferring  the  power. 

The  proposed  regulations  provide  that 
if  a  lapsed  right  may  be  restored  on  the 
happening  of  a  future  event  that  is 
outside  the  control  of  the  holder  and 
members  of  the  holder's  family,  the 
lapse  is  deemed  to  occur  at  the  time  the 
right  can  no  longer  be  restored  to  the 
holder.  For  example,  this  rule  will  apply 
to  the  potentially  temporary  cessation  of 
rights  that  occurs  upon  a  general 
partner's  becoming  incompetent. 

The  proposed  regulations  provide  that 
section  2704(a)  applies  to  the  lapse  of  a 
liquidation  right  only  to  the  extent  the 
holder  and  the  holder's  family  members 
can,  immediately  after  the  lapse, 
liquidate  an  interest  the  holder  could 
have  hquidated  prior  to  the  lapse 
determined  without  regard  to  any 
restriction  to  which  section  2704(b) 
applies.  Although  this  limitation  is  not 
provided  by  the  statute,  if  the  family 
cannot  recover  the  value  lost  as  a  result 
of  the  lapse,  the  lapse  is  not  of  the  type 
to  which  section  2704(a)  is  directed.  "The 
proposed  regulations  also  provide  that 
the  lapse  of  a  right  that  was  previously 
valued  under  section  2701(a)  in  the 
hands  of  the  holder  is  not  subject  to 
section  2704(a). 


Section  2704(b) 

Section  2704(b)  provides  that  in 
valuing  a  transfer  of  an  interest  in  an 
equity  to  a  family  member  certain 
restrictions  on  the  ability  to  liquidate 
the  entity  (in  whole  or  in  part)  are 
disregarded.  Section  2704rb)  applies 
only  if  (a)  the  transferor's  family 
controls  the  entity  immediately  before 
the  transfer  and  (b)  either  the  restriction 
will  lapse  by  its  terms  at  any  time  after 
the  transfer  or  the  transferor  and 
members  of  the  transferor's  family  can 
remove  the  restriction  immediately  after 
the  transfer.  Under  the  proposed 
regulations,  the  family  has  the  ability  to 
remove  the  restriction  if  the  family  could 
remove  the  restriction  under  the  State 
law  that  would  apply  to  the  entity  but 
for  a  more  restrictive  rule  in  the 
governing  instruments  of  the  entity. 

A  commercially  reasonable  restriction 
on  liquidation  imposed  by  an  unrelated 
party  in  connection  with  the  noaocing  of 
the  entity's  trade  or  business  is  not  an 
applicable  restriction.  Thus,  for 
example,  section  2704(b)  would  not 
apply  to  a  restriction  is  a  loan 
agreement  between  the  entity  and  an 
unrelated  third-party  lender  that  is 
reasonably  required  by  the  lender  and 
reasonably  agreed  to  by  the  entity. 
Whether  parties  are  "related"  for  this 
purpose  is  generally  determined  under 
section  267(b)  of  the  Code. 

The  proposed  regulations  provide  that 
if  a  restriction  is  disregarded  under 
section  2704(b),  the  transferred  interest 
is  valued  as  though  the  rights  with 
respect  to  the  interest  are  determined 
under  the  State  law  that  would  apply  in 
the  absence  of  the  restriction.  Thus, 
disregarding  an  applicable  restriction 
does  not  arbitrarily  require  that  an 
interest  1)6  valued  at  its  liquidation 
value. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations;  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  a  copy  of 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comments  on  its 
impact  on  small  business. 
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Comments  and  Piiblic  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  nine  copies]  to  the 
Internal  Revenue  Service.  Ail  comments 
will  be  available  lor  public  inspection 
and  copying.  A  piiblic  hearing  is 
scheduled  for  No\  ember  1. 1991.  See  the 
Notice  of  Public  h  earing  published 
elsewhere  in  this  jssue  of  the  Federal 
Register. 

Drafting  Informati  qb 

The  principal  ai  thor 
regulations  is  Free 
of  Chief  Counsel, 
Service.  Other  pe^onnel 
Internal  Revenue 
Department  parti 
these  regulations 

List  of  Subjects  in 


Part  20 
Estate  taxes,  Rdporti 


recordkeeping  rei 
Part  25 

Gift  taxes.  Repeating 
recordkeeping  rei 

Proposed  Amendi^ients 
Regulations 

The  proposed 
parts  20  and  25 


arj 


of  these 
E.  Grundeman,  Office 
ntemal  Revenue 
from  the 
Jervice  and  Treasury 
c  ipated  in  developing 

26CFR 


ing  and 
qiiirements. 


and 
q|uirements. 

to  the 

ainendments  to  26  CFR 
as  follows: 


PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYI^G  AFTER  AUGUST 
16,  1954 

Paragraph  1.  Th  e  authority  citation  for 

part  20  continues  ;o  read,  in  part: 

Authority:  Sea  78|)S,  68A  Stat.  917;  26 
U.S.C.  7805'   *  * 


Par.  2.  Section  5  0.0-2  is  amended  by  §  25.0-1    Introduction. 


removing  the  last 


sentence  in  paragraph 


(b)(5]  and  adding  pe  following  in  its 
place: 

§  20.0-2    General  description  of  tax. 


(b)  *  *  * 

(5)  *  *  *  Sectiohs 
25.2702-6  of  this 
that  provide  addi 
mitigate  double 
the  value  of  property 
determined  undei 
provisions  of  sect  ons 
a  detailed  explanation 
against  tax,  see 
2016  and  the  regufat 
section  2701  and 
§  25.2701  of  this 


Par.  3.  Section 
by  adding  a  new 
thereof  to  read  a< 


§  20.2031-2    Valuation  of  stocit*  and 
bonds. 

***** 

(j)  Application  of  chapter  14.  See 
section  2701  and  the  regulations  at 
§  25.2701  of  this  chapter  for  special  rules 
for  valuing  the  transfer  of  an  interest  in 
a  corporation  and  for  the  treatment  of 
unpaid  qualified  payments  at  the  death 
of  the  transferor  or  an  applicable  family 
member.  See  section  2704(b)  and  the 
regulations  at  §  25.2704-2  of  this  chapter 
for  special  valuation  rules  involving 
certain  restrictions  on  liquidation  rights 
created  after  October  8. 1990. 

Par.  4.  Section  20.2031-3  is  amended 
by  adding  two  new  sentences  to  the  end 
thereof  to  read  as  follows: 

§20.2031-3    Valuation  of  interests  in 
businesses. 

*  *  *  See  section  2703  and  the 
regulations  at  §  25.2703  of  this  chapter 
for  special  rules  involving  options  and 
agreements  (including  contracts  to 
purchase]  entered  into  (or  substantially 
modified  after)  October  8. 1990.  See 
section  2704(b)  and  the  regulations  at 
§  25.2704-2  of  this  chapter  for  special 
valuation  rules  involving  certain 
restrictions  on  liquidation  rights  created 
after  October  8, 1990. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1954 

Par.  5.  The  authority  citation  for  part 
25  continues  to  read,  in  part: 

Authority:  Sec.  7805,  68A  Stat.  917;  26 
U.S.C.  7805*   •   • 

Par.  6.  Section  25.0-1  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (c)(1)  and  by  revising 
paragraph  (c)(2)  to  read  as  follows: 


25.2701-5  and 
cftiapter  contain  rules 
ional  adjustments  to 
taxation  in  cases  where 
was  previously 
the  special  valuation 
2701  and  2702.  For 
of  the  credits 
sections  2011  through 
ions  thereunder,  and 
he  regulations  at 
apter. 


',  c  I 


::o 


.2031-2  is  amended 
)aragraph  (j)  to  the  end 
follows: 


[c]  Scope  of  regulations— [\]  *  *  * 
Sections  25.2701-5  and  25.2702-6  contain 
rules  that  provide  additional 
adjustments  to  mitigate  double  taxation 
where  the  value  of  property  was 
previously  determined  under  the  special 
valuation  provisions  of  sections  2701 
and  2702. 

(2)  Transfer.  Subchapter  B  of  chapter 
12  and  chapter  14  of  the  Code  pertain  to 
the  transfers  which  constitute  the 
making  of  gifts  and  the  valuation  of 
those  transfers.  The  regulations 
pursuant  to  subchapter  B  are  set  forth  in 
§§  25.2511-1  through  25.2518-3.  The 
regulations  pursuant  to  chapter  14  are 
set  forth  in  §§  25.2701-1  through 
25.2704-3. 

*  *  «  «  • 

Par.  7.  Section  25.2502-1  is  amended 
by  adding  a  new  sentence  to  the  end  of 
paragraph  (a)(3)  to  read  as  follows: 


§25.2502-1    Rat*  of  tax. 

(a)  •  *  * 

(3)  *  *  *  See  5  25.2702-6  for  an 
adjustment  to  the  total  amount  of  an 
individual's  taxable  gifts  where  the 
individual's  current  taxable  gifts  include 
the  transfer  of  certain  interests  in  trust 
that  were  previously  valued  under  the 
provisions  of  section  2702. 
***** 

Par.  8.  Section  25.2512-1  is  amended 
by  adding  a  sentence  to  the  end  thereof 
to  read  as  follows: 

§  25.2512-1    Valuation  of  property  in 
general. 

*  *  *  See  section  2704(b)  and  the 
regulations  at  S  25.2704-2  for  special 
valuation  rules  where  an  interest  in 
property  is  subject  to  an  applicable 
restriction. 

Par.  9.  A  new  §  25.2701-5  is  added  to 
read  as  follows: 

§  25.2701-5    Adiustments  to  mitigate 
doul>l«  taxation. 

(a)  In  general.  If  an  applicable 
retained  interest  is  valued  under  section 
2701,  the  estate  of  the  individual  whose 
taxable  gifts  are  determined  by 
reference  to  such  valuation  (the  initial 
transferor)  is  entitled  to  a  non- 
refundable credit  against  the  Federal 
estate  tax.  The  amount  of  the  credit  is 
determined  under  paragraph  (b)  of  this 
section. 

(b)  Amount  of  credit — (1)  In  general. 
The  amount  of  the  credit  is  the  amount 
of  gift  tax  payable  (before  application  of 
section  2505]  with  respect  to  the  transfer 
to  which  section  2701  applied  (the 
"initial  transfer")  multiplied  by  a 
fraction  the  numerator  of  which  is  the 
amount  by  which  taxable  gifts  were 
increased  as  a  result  of  the  application 
of  section  2701  and  the  denominator  of 
which  is  the  amount  of  the  initial 
transfer  determined  under  section  2701. 

(2)  Multiple  gifts.  For  purposes  of  this 
paragraph  (b).  the  amount  of  gift  tax 
payable  with  respect  to  the  initial 
transfer  is  the  total  Federal  gift  tax 
payable  for  the  year  in  which  the 
transfer  occurred  reduced  by  the  total 
Federal  gift  tax  that  would  be  payable  in 
that  year  without  regard  to  the  transfer 
(in  both  cases  determined  before 
application  of  section  2505). 

(3)  Gift  splitting  of  initial  transfer.  If 
the  initial  transfer  is  treated  as  made 
one-half  by  the  initial  transferor's 
spouse  under  section  2513,  each  spouse 
is  treated  as  the  initial  transferor  with 
respect  to  one-half  of  the  transfer. 

(c)  Application  of  the  credit.  The 
credit  provided  under  paragraph  (a)  of 
this  section  is  allowable  after  the 
computation  of  the  estate  tax  under 


Federal  Register  /  Vol.  56.  No.  176  /  Wednesday.  September  11.  1991  /  Proposed  Rules         46249 


section  2001  but  before  the  application 
of  the  unified  credit  under  section  2010. 
The  amount  of  the  credit  is  Hmited  to  the 
.  amount  of  tax  imposed  by  section  2001. 

(d)  Example.  Prior  to  January  1, 1991,  A 
owned  all  the  preferred  and  common  stock  in 
X  corporation.  On  January  1, 1991,  A 
transferred  the  common  stock  to  A's  child 
(the  initial  transfer).  At  the  time  of  the  initial 
transfer  the  fair  market  value  of  the  common 
stock  was  $1,010,000.  However,  because  of 
the  application  of  section  2701.  A's  taxable 
gifts  for  1991  were  increased  by  $1,500,000  to 
$2,500,000.  A  had  not  made  a  transfer  subject 
to  gift  tax  prior  to  the  initial  transfer  and  A 
made  no  other  transfers  before  January  1. 
1993.  The  gift  tax  payable  with  respect  to  A's 
1991  transfers  was  $1,025,800  of  which  A  paid 
$833,000  after  application  of  the  unified 
credit.  A  died  in  1996.  A's  estate  is  entitled  to 
a  non-refundable  credit  against  the  Federal 
estate  tax  of  $615,480  ($1,025,800  (the  gift  tax 
payable  on  the  initial  transfer)  multiplied  by 
.60  ($1,500,000  (the  amount  of  the  section  2701 
increase)  /  $2,500,000  (A's  initial  taxable  gift 
determined  under  section  2701)). 

Par.  10.  New  §  25.2702-6  is  added  to 
read  as  follows: 

§  2S.2702-6    Reduction  in  taxable  gifts. 

(a)  Transfers  of  retained  interests  in 
trust — (1)  Inter  vivos  transfers.  If  an 
individual  subsequently  transfers  by  gift 
an  interest  in  trust  previously  valued 
under  §  25.2702-2{b)  (1)  or  (3)  in  the 
hands  of  that  individual,  the  individual 
is  entitled  to  a  reduction  in  aggregate 
taxable  gifts.  The  amount  of  the 
reduction  is  determined  under 
paragraph  (b)  of  this  section.  Thus,  for 
example,  if  an  individual  transferred 
property  to  an  irrevocable  trust, 
retaining  an  interest  in  the  trust  that 
was  valued  at  zero  under  §  25.2702- 
2(b)(1),  and  the  individual  later  transfers 
the  retained  interest  by  gift,  the 
individual  is  entitled  to  reduce  aggregate 
taxable  gifts  on  the  subsequent  transfer. 
For  purposes  of  this  section,  aggregate 
taxable  gifts  means  the  aggregate  sum  of 
the  individual's  taxable  gifts  for  the 
calendar  year  determined  under  section 
2502(a)(1). 

(2)  Testamentary  transfers.  If  a 
remainder  interest  in  trust  previously 
valued  under  §  25.2702-2(b)(l)  in  the 
hands  of  an  individual  is  included  in  the 
individual's  gross  estate,  the  individual's 
estate  is  entitled  to  a  reduction  in  the 
individual's  adjusted  taxable  gifts  in 
computing  the  Federal  estate  tax 
payable  under  section  2001.  The  amount 
of  the  reduction  is  determined  under 
paragraph  (b)  of  this  section. 

(3)  Gift  splitting— [i]  Initial  transfer  If 
the  transfer  to  which  section  2702 
applied  is  treated  as  made  one-half  by 
the  transferor's  spouse  under  section 
2513,  the  reduction  in  aggregate  taxable 
gifts  (or  adjusted  taxable  gifts)  to  which 


the  transferring  spouse  (or  the 
transferring  spouse's  estate)  would  be 
entitled  under  paragraph  (a)  (1)  or  (2)  of 
this  section  if  section  2513  did  not  apply 
is  allocated  one-half  to  the  consenting 
spouse  and  one-half  to  the  transferor 
spouse  (or  their  respective  estates). 
Either  spouse  (or  the  spouse's  executor) 
may  assign  the  right  to  the  reduction  to 
the  other  spouse  by  attaching  the 
assignment  to  a  Form  709  filed  by  the 
spouse  (or  the  executor  of  the  spouse) 
making  the  assignment  at  any  time 
before  the  date  that  is  3  years  after  the 
date  of  the  spouse's  death. 

(ii)  Subsequent  transfer.  If  an 
individual  who  is  entitled  to  a  reduction 
in  aggregate  taxable  gifts  (or  adjusted 
taxable  gifts)  subsequently  transfers  the 
interest  in  a  split  gift,  the  individual  may 
assign  one-half  of  the  amount  of  the 
reduction  to  the  consenting  spouse.  The 
assignment  must  be  attached  to  the 
Form  709  on  which  the  consenting 
spouse  reports  the  split  gift. 

(b)  Amount  of  reduction — (1)  In 
general.  The  amount  of  the  reduction  in 
aggregate  taxable  gifts  (or  adjusted 
taxable  gifts]  is  the  lesser  of — 

(i)  The  increase  in  the  individual's 
taxable  gifts  resulting  from  the  interest 
being  valued  at  the  time  of  the  initial 
transfer  under  §  25.2702-2(b)  (1)  or  (3); 
or 

(ii)  The  increase  in  the  individual's 
taxable  gifts  (or  gross  estate)  resulting 
from  the  subsequent  transfer  of  the 
interest. 

(2)  Treatment  of  annual  exclusion.  For 
purposes  of  determining  the  amount 
under  paragraph  (b)(l)(ii)  of  this  section, 
the  exclusion  under  section  2503(b) 
applies  first  to  transfers  in  that  year 
other  than  the  transfer  of  the  interest 
previously  valued  under  §  25.2702- 
2(b)(1)  or  (3). 

(c)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples. 

Example  1.  In  1992,  X  transferred  property 
to  an  irrevocable  trust,  retaining  the  right  to 
receive  the  trust  income  for  life.  On  the  death 
of  X.  the  trust  is  to  terminate  and  the  trust 
corpus  is  to  be  paid  to  X's  child,  C.  Assume 
that  X's  income  interest  had  a  value  of 
$40,000  at  the  time  of  the  transfer;  however, 
because  X's  retained  interest  was  not  a 
qualified  interest,  it  was  valued  at  zero  under 
§  25.2702-2[b)(l)  for  purposes  of  determining 
the  amount  of  X's  gift.  X's  taxable  gifts  in 
1992  were  therefore  increased  by  $40,000.  In 
1993,  X  transfers  the  income  interest  to  C  for 
no  consideration.  X  makes  no  other  gifts  to  C 
that  year.  Assume  that  on  the  date  of  the 
subsequent  transfer,  the  income  interest  has 
a  value  of  $30,000.  X  is  entitled  to  a  reduction 
in  aggregate  taxable  gifts  of  $20,000,  the 
lesser  of  the  amount  by  which  X's  taxable 
gifts  were  increased  as  a  result  of  the  income 
interest  being  valued  at  zero  on  the  initial 
transfer  ($40,000)  or  the  amount  by  which  X's 


taxable  gifts  are  increased  as  a  result  of  the 
subsequent  transfer  of  the  income  interest 
($30,000  minus  $10,000  annual  exclusion). 
Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  value  of  the 
income  interest  on  the  subsequent  transfer  to 
X's  child  is  $10,000.  X  is  not  entitled  to  reduce 
aggregate  taxable  gifts  by  any  amount 
because  X's  taxable  gifts  were  not  increased 
as  a  result  of  4he  subsequent  transfer  of  the 
income  interest  to  X's  child. 

Example  3.  The  facts  are  the  same  as  in 
Example  1.  except  that  in  1993.  4  months  after 
X  transferred  the  income  interest  to  C.  X 
transferred  $5,000  cash  to  C.  In  determining 
the  increase  in  taxable  gifts  occurring  on  the 
subsequent  transfer,  the  annual  exclusion 
under  section  2503(b)  is  first  applied  to  the 
cash  gift.  X  is  entitled  to  a  reduction  in 
aggregate  taxable  gifts  of  $25,000.  the  lesser 
of  the  amount  by  which  X's  taxable  gifts 
were  increased  as  a  result  of  the  income 
interest  being  valued  at  zero  on  the  initial 
transfer  ($40,000)  or  the  amount  by  which  X's 
taxable  gifts  are  increased  as  a  result  of  the 
subsequent  transfer  of  the  income  interest 
($25,000  ($30.000-)- $5.000 -$10,000)  annual 
exclusion). 

Example  4.  The  facts  are  the  same  as  in 
Example  1.  except  that  the  value  of  the 
income  interest  on  the  subsequent  transfer  to 
C  is  $55,000.  X  is  entitled  to  reduce  aggregate 
taxable  gifts  by  $40,000,  the  lesser  of  the 
amount  by  which  X's  taxable  gifts  were 
increased  as  a  result  of  the  income  interest 
being  valued  at  zero  on  the  initial  transfer 
($40,000)  or  the  amount  by  which  X's  taxable 
gifts  are  increased  as  a  result  of  the 
subsequent  transfer  of  the  income  interest 
($55,000  minus  $10,000  annual 
exclusion  =  $45,000). 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  X  and  X's  spouse.  S. 
split  the  gift  of  the  remainder  interest  under 
section  2513.  One-half  of  the  right  to  a 
reduction  in  aggregate  taxable  gifts  on  a 
subsequent  transfer  of  the  retained  interest  is 
allocated  to  each  of  X  and  S.  X  and  S  also 
split  the  subsequent  gift  to  C.  Each  is  entitled 
to  reduce  adjusted  taxable  gifts  by  $17,500. 
the  lesser  of  their  portion  of  the  increase  in 
taxable  gifts  on  the  initial  transfer  by  reason 
of  the  application  of  section  2702  ($20,000) 
and  their  portion  of  the  increase  in  taxable 
gifts  on  the  subsequent  transfer  of  the 
retained  interest  ($27,500-$10,000  annual 
exclusion). 

Example  6.  The  facts  are  the  same  as  in 
Example  5.  except  that  S  dies  while  X  still 
holds  the  income  interest.  No  portion  of  the 
income  interest  is  includable  in  S's  estate. 
The  executor  may  assign  S's  right  to  a 
reduction  to  X  by  attaching  an  assignment  to 
a  Form  709  which  may  be  filed  at  any  time 
within  the  3-year  period  beginning  on  the 
date  of  S's  death. 

Example  7.  T  transfers  property  to  an 
irrevocable  trust  retaining  the  power  to  direct 
the  distribution  of  trust  income  for  10  years 
among  T's  descendants  in  whatever  shares  T 
deems  appropriate.  On  the  expiration  of  the 
10-year  period,  the  trust  corpus  is  to  be  paid 
in  equal  shares  to  Ts  children  then  living.  T's 
transfer  of  the  remainder  interest  is  a 
completed  gift.  Because  T's  retained  interest 
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is  not  a  qualified  inieresl.  it  is  valued  at  zero 
under  §  25^7Q2-2(U(1)  and  the  amount  of  Ts 
gift  is  (he  fair  marki  i(  value  of  the  property 
transferred  to  the  ti  ust.  The  distribution  of 
income  each  year  u  not  a  transfer  of  a 
retained  interest  in  trust.  Therefore.  T  is  not 
entitled  to  reduce  aggregate  taxable  gifts  as  a 
result  of  the  dislribytions  of  income  from  the 
trust. 

Example  8.  The  ficts  are  the  same  as  in 
Example  7,  except  I  lat  after  3  years  T 
exercises  the  right  I  a  direct  the  distribution  of 
trust  income  by  ass  gning  the  right  to  the 
income  for  the  bala  ice  of  the  terra  to  Ts 
child,  C.  The  exerci  le  is  a  transfer  of  a 
retained  interest  in  trust  for  purposes  of  this 
section.  T  is  entitle(  i  to  reduce  aggregate 


taxable  gifts  by  the 
taxable  gifts  resoltii 
section  2702  to  the 
increase  in  taxable 


exercise  of  the  retai  ned  right 


Par.  11.  New  § 

25.2704-3  are 


lesser  of  the  increase  in 
ig  from  the  application  of 
initial  transferor  the 
^fts  resulting  from  the 


25.2704-1  through 
add  ed  to  read  as  follows: 


§25.2704-1    La(M4  of  certain  rights. 

(a)  Lapse  treatt  d  as  transfer.  The 
lapse  of  a  voting  i  ight  or  a  liquidation 
right  created  aftei  October  8, 1990,  in  a 
corporation  or  pa  tnership  (an  "entity") 
is  a  transfer  by  the  individual  holding 
the  right  immediaLely  prior  to  its  lapse 
(the  "holder")  bul  only  if  the  entity  is 
controlled  by  the  polder  and  members  of 
the  holder's  familkr  immediately  before 
and  after  the  lapse.  The  amount  of  the 
transfer  is  deterir  ined  under  paragraph 
(f)  of  this  section.  For  the  definition  of 
control  see  §  25.2  '01-2(b)(5).  For  the 
definition  of  mem  ber  of  the  family  see 

§  25.2702-2(a)(l).  If  the  lapse  of  a  voting 
right  or  a  liquidat  on  right  occurs  during 
the  holder's  lifetii  ne,  the  lapse  is  a 
transfer  by  gift.  H  the  lapse  occurs  at  the 
holder's  death,  th ;  lapse  is  a  transfer 
includable  in  the  tolder's  gross  estate. 

(b)  Definitions-  -(1)  Voting  right.  A 
voting  right  is  a  r  ght  to  vote  with 
respect  to  any  m£  tter  of  the  entity.  Ttus, 
for  example,  the  tight  of  a  shareholder 
to  vote  only  with  respect  to  the  election 
of  corporate  dire(  tors  is  a  voting  right. 
In  the  case  of  a  pi  trtnership,  the  right  of 
a  general  partner  to  participate  in 
partnership  mana  gement  is  a  voting 
right. 

(2)  Liquidation  right.  A  liquidation 
right  is  a  right  to  <  :ompel  the  entity  to 
acquire  all  or  a  pi  irtion  of  the  holder's 
equity  interest  in  the  entity.  A  right  is  a 
liquidation  right  (  ven  though  its  exercise 
would  not  result  a  the  complete 
liquidation  of  the  entity.  For  purposes  of 
this  section,  the  r  ght  to  compel 
liquidation  by  re£  son  of  aggregate 
voting  power  is  a  liquidation  right  only 
with  respect  to  in  leresis  other  than  the 
interest  conferrin  { the  power. 

(c)  Source  of  ri,  'ht.  A  voting  right  or  a 
liquidation  right  i  lay  be  conferred  by 


State  law.  corporate  charter  or  bylaws, 
an  agreement,  or  any  other  means. 

(d)  Lapse  of  right.  A  lapse  of  a  voting 
or  liquidation  right  occurs  at  the  time  a 
presently  exercisable  right  is  restricted 
or  eliminated.  Generally,  a  transfer  of  an 
interest  conferring  a  right  is  not  a  lapse 
of  that  right  because  the  rights  with 
respect  to  the  interest  are  not  restricted 
or  eliminated.  However,  a  transfer  that 
reduces  an  individual's  aggregate  voting 
power  is  a  lapse  of  a  liquidation  right  to 
the  extent  the  transfer  results  in  the 
elimination  of  the  individual's  right  to 
compel  liquidation  of  an  interest  other 
than  the  interest  conferring  the  power.  If 
a  lapsed  right  may  be  restored  only 
upon  the  occurrence  of  a  future  event 
not  within  the  control  of  the  holder  or 
members  of  the  holder's  family,  the 
lapse  is  deemed  to  occur  upon  the 
transfer  of  the  interest  by  the  holder  or, 
if  earlier,  the  time  at  which  the  lapse 
becomes  permanent  with  respect  to  the 
holder.  A  lapse  may  occur  by  reason  of 
State  law.  a  corporate  charter  or  by- 
laws, agreement,  or  any  other  means. 

(e)  Exceptions.  Section  2704(a)  does 
not  apply  under  the  following 
circumstances. 

(1)  Family  cannot  obtain  liquidation 
value — (!)  In  general.  Section  2704(a) 
does  not  apply  to  the  lapse  of  a 
liquidation  right  to  the  extent  the  holder 
(or  the  holder's  estate)  and  members  of 
the  holder's  family  cannot  immediately 
after  the  lapse  liquidate  an  interest  that 
the  holder  could  have  liquidated  prior  to 
the  lapse. 

(ii)  Ability  to  liquidate.  Whether  an 
interest  can  be  liquidated  immediately 
after  the  lapse  is  determined  under  the 
State  law  generally  applicable  to  the 
entity,  as  modiHed  by  the  governing 
instruments  of  the  entity,  but  without 
regard  to  any  restriction  described  in 
section  2704(b).  Thus,  if,  after  any 
restriction  described  in  section  2704(b) 
is  disregarded,  the  remaining 
requirements  for  liquidation  under  the 
governing  instnmients  are  less 
restrictive  than  the  State  law  that  would 
apply  in  the  absence  of  the  governing 
instruments,  the  ability  to  liquidate  is  to 
that  extent  determined  by  reference  to 
the  governing  instruments. 

(2)  Rights  previously  valued  under 
section  2701.  Section  2704(a)  does  not 
apply  to  the  lapse  of  a  voting  or 
liquidation  right  that  was  previously 
valued  in  the  hands  of  the  holder  under 
section  2701(a). 

(f)  Amount  of  transfer.  The  amount  of 
the  transfer  is  the  excess,  if  any,  of — 

(1)  The  value  of  all  interests  in  the 
entity  owned  by  the  holder  immediately 
before  the  lapse  (determined 
immediately  after  the  lapse  as  if  the 
lapsed  right  was  nonlapsing):  over 


(2)  The  sum  of— 

(i)  The  value  of  the  interests 
immediately  after  the  lapse  (determined 
as  if  all  such  interests  were  held  by  one 
individual),  and 

(ii)  In  the  case  of  a  lapse  during  life, 
the  value  of  any  consideration  in  money 
or  money's  worth  received  by  the  holder 
on  account  of  the  lapse. 

(g)  Application  to  similar  rights. 
[Reserved] 

(h)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section. 

Example  1.  D  owns  all  the  preferred  stock 
of  corporation  Y  and  D's  children  own  all  the 
common  stock.  The  preferred  stock  has  60 
percent  of  the  total  voting  power  and  the 
common  stock  has  40  percent.  Under  the 
corporate  by-laws,  the  voting  rights  of  the 
preferred  stock  terminate  on  D's  death.  On 
D's  death.  D's  gross  estate  includes  an 
amount  equal  to  the  excess,  if  any.  of  the  fair 
market  value  of  the  preferred  stock 
immediately  after  D's  death  (determined  as 
though  the  voting  rights  had  not  lapsed  and 
would  not  lapse)  and  the  fair  market  value  of 
the  preferred  stock  determined  after  the  lapse 
of  the  voting  rights. 

Example  2.  D  owns  all  the  preferred  stock 
of  corporation  Y.  The  preferred  stock  and  the 
common  slock  each  carry  50  percent  of  the 
total  voting  power  of  Y.  D's  children  own  40 
percent  of  the  common  stock  and  unrelated 
parties  own  the  remaining  60  percent  Under 
the  corporate  by-laws,  the  voting  rights  of  the 
preferred  stock  terminate  on  D's  death. 
Section  2704(a)  does  not  apply  to  the  lapse  of 
D's  voting  rights  because  members  of  D's 
family  do  not  control  Y  after  the  lapse. 

Example  3.  The  by-laws  of  Corporation  Y 
provide  that  the  voting  rights  of  any 
transferred  shares  of  the  single  outstanding 
class  of  stock  are  reduced  to  Vi  vote  per 
share  after  the  transfer  but  are  fully  restored 
to  the  transferred  shares  after  5  years.  D, 
together  vinth  members  of  D's  family, 
controlled  Y  both  before  and  after  D's  death. 
On  D's  death,  D's  shares  passed  to  D's 
children  and  the  voting  rights  were  reduced 
pursuant  to  the  by-laws.  D's  gross  estate 
includes  an  amount  equal  to  the  excess,  if 
any.  of  the  fair  market  value  of  D's  stock 
(determined  immediately  after  D's  death  as 
though  the  voting  rights  had  not  been  reduced 
and  would  not  be  reduced)  over  the  stock's 
fair  market  value  immediately  after  D's 
death. 

Example  4.  D  owns  84  percent  of  the  single 
outstanding  class  of  stock  of  V  corporation.  D 
gives  one-half  of  D's  stock  in  equal  shares  to 
D's  three  children  (14  percent  to  each). 
Section  2704(a)  does  not  apply  to  the  transfer 
of  D's  voting  rights  because  the  voting  rights 
with  respect  to  the  corporation  are  not 
restricted  or  eliminated.  The  voting  rights  are 
the  same  before  and  after  the  transfer. 

Example  5.  D  and  D's  two  children.  A  and 
B.  are  partners  in  partnership  X.  Each  has  a 
SVb  percent  general  partnership  interest  and  a 
30  percent  limited  partnership  interest.  Under 
State  law,  a  general  pariner  has  the  right  to 
participate  in  partnership  management.  The 
partnership  agreement  provides  that  when  a 
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general  partner  withdraws  or  dies,  X  must 
redeem  the  general  partnership  interest  for  its 
liquidation  value.  Also,  under  the  agreement 
any  general  partner  can  liquidate  the 
partnership.  A  limited  partner  cannot 
liquidate  the  partnership  and  a  limited 
partner's  capital  interest  will  be  returned 
only  when  the  partnership  is  liquidated.  A 
deceased  limited  partner's  interest  continues 
as  a  limited  partnership  interest.  D  dies, 
leaving  his  limited  partnership  interest  to  D's 
spouse.  Because  of  a  general  partner's  right  to 
dissolve  the  partnership,  a  limited 
partnership  interest  has  a  greater  fair  market 
value  when  held  in  conjunction  with  a 
general  partnership  interest  than  when  held 
alone.  Section  2704(a)  applies  to  the  lapse  of 
D's  liquidation  right  because  after  the  lapse, 
members  of  D's  family  could  liquidate  D's 
limited  partnership  interest.  D's  gross  estate 
includes  an  amount  equal  to  the  excess  of  the 
value  of  all  D's  interests  in  X  immediately 
before  D's  death  (determined  immediately 
after  D's  death  but  as  though  the  liquidation 
right  had  not  lapsed  and  would  not  lapse) 
over  the  fair  market  value  of  all  D's  interests 
in  X  immediately  after  D's  death. 

Example  6.  The  facts  are  the  same  as  in 
Example  5.  except  that  under  the  partnership 
agreement  D  is  the  only  general  partner  who 
holds  a  unilateral  liquidation  right.  Assume 
further  that  the  partnership  agreement 
contains  a  restriction  described  in  section 
2704(b)  that  prevents  D's  family  members 
from  liquidating  D's  limited  partnership 
interest  immediately  after  D's  death.  Under 
State  law,  in  the  absence  of  the  limitation  in 
the  partnership  agreement,  D's  family 
members  could  liquidate  the  partnership. 
Therefore,  they  are  considered  to  have  the 
ability  to  do  so  after  the  lapse  and  the  lapse 
of  D's  liquidation  right  is  subject  to  section 
2704(a). 

Example  7.  The  facts  are  the  same  as  in 
Example  5,  except  that  D  transferred  D's 
general  partnership  interest  prior  to  D's 
death.  Section  2704(a)  does  not  apply  to  the 
transfer  of  D's  voting  rights  because  the 
voting  rights  with  respect  to  the  partnership 
are  not  restricted  or  eliminated.  Similarly,  the 
transfer  of  the  general  partnership  interest  is 
not  a  lapse  of  a  liquidation  right  with  respect 
to  that  interest.  However,  the  transfer  of  the 
general  partnership  interest  is  a  lapse  of  D's 
liquidation  right  with  respect  to  the  limited 
partnership  interest. 

Example  8.  D  owns  45  percent  and  D's 
child,  C,  owns  20  percent  of  the  voting 
common  stock  of  corporation  Y.  C  gives  D  an 
irrevocable  proxy  to  vote  C's  stock  for  5 
years  after  which  the  right  reverts  to  C. 
Section  2704(a)  does  not  apply  to  C  on  the 
grant  of  the  proxy  or  to  D  on  its  termination. 
The  result  would  be  the  same  if  C  transferred 
C's  stock  to  a  voting  trust  of  which  D  was  the 
trustee. 

Example  9.  D  owns  all  of  the  single  class  of 
stock  of  corporation  Y.  D  recapitalizes  Y. 
exchanging  D's  common  stock  for  voting 
common  and  non-voting  preferred  stock.  The 
preferred  stock  carries  a  right  to  put  the  stock 
for  its  par  value  at  any  time  during  the  next 
10  years.  D  transfers  the  common  stock  to  D's 
grandchild  in  a  transfer  subject  to  section 
2701.  In  determining  the  amount  of  D's  gift 
under  section  2701,  D's  retained  put  right  is 


valued  at  zero.  After  10  years,  while  D  still 
owns  the  preferred  stock,  the  put  right  lapses. 
Because  the  put  right  was  previously  valued 
in  D's  hands  under  section  2701,  section 
2704(a)  does  not  apply  to  the  lapse. 

Example  10.  The  facts  are  the  same  as  in 
Example  9,  except  that  D  dies  prior  to  the 
lapse  of  the  put  right.  D's  child.  C,  owns  the 
preferred  stock  when  the  put  right  lapses. 
Section  2704(a)  applies  to  the  lapse  because 
the  put  right  was  not  valued  under  section 
2701  in  the  hands  of  C. 

Example  11.  A  and  A's  two  children  are 
equal  general  and  limited  partners  in 
partnership  Y.  Under  the  partnership 
agreement,  each  general  partner  has  a  right  to 
liquidate  the  partnership  at  any  time.  Under 
State  law  that  would  apply  in  the  absence  of 
contrary  provisions  in  the  partnership 
agreement,  the  death  or  incompetency  of  a 
general  partner  terminates  the  partnership. 
However,  the  partnership  agreement  provides 
that  the  partnership  does  not  terminate  on 
the  incompetence  or  death  of  a  general 
partner,  but  that  an  incompetent  partner 
cannot  exercise  rights  as  a  general  partner 
during  any  period  of  incompetency.  A 
partner's  full  rights  as  general  partner  are 
restored  if  the  partner  regains  competency.  A 
becomes  incompetent.  The  lapse  of  A's  voting 
right  on  becoming  incompetent  is  not  subject 
to  section  2704(a)  because  it  may  be  restored 
to  A  in  the  future.  However,  if  A  dies  while 
incompetent,  a  lapse  subject  to  section 
2704(a)  is  deemed  to  occur  at  that  time 
because  the  lapsed  right  cannot  thereafter  be 
restored  to  A. 

§  25.2704-2    Transfers  subject  to 
applicable  restrictions. 

(a)  In  general.  If  an  interest  in  a 
corporation  or  partnership  (an  "entity") 
is  transferred  to  or  for  the  benefit  of  a 
member  of  the  transferor's  family,  any 
applicable  restriction  created  after 
October  8. 1990,  is  disregarded  in 
valuing  the  transferred  interest.  This 
section  applies  only  if  the  transferor  and 
members  of  the  transferor's  family 
control  the  entity  immediately  before 
the  transfer.  For  the  definition  of  control 
see  §  25.2701-2(b)  (5).  For  the  definition 
of  member  of  the  family  see  §  25.2702- 
2(a)(1). 

(b)  Applicable  restriction  defined.  An 
applicable  restriction  is  a  limitation  on 
the  ability  to  liquidate  the  entity  (in 
whole  or  in  part]  that  is  more  restrictive 
than  the  limitations  that  would  apply 
under  the  State  law  generally  applicable 
to  the  entity  in  the  absence  of  the 
restriction.  A  restriction  is  an  applicable 
restriction  only  to  the  extent  that  either 
the  restriction  by  its  terms  will  lapse  at 
any  time  after  the  transfer,  or  the 
transferor  (or  the  transferor's  estate) 
and  any  members  of  the  transferor's 
family  can  remove  the  restriction 
immediately  after  the  transfer.  Ability  to 
remove  the  restriction  is  determined  by 
reference  to  the  State  law  that  would 
apply  but  for  a  more  restrictive  rule  in 
the  governing  instruments  of  the  entity. 


See  §  25.2704-1  (e)(1)(B)  for  a  discussion 
of  the  term  "State  law."  An  applicable 
restriction  does  not  include  a 
commercially  reasonable  restriction  on 
liquidation  imposed  by  an  unrelated 
person  providing  financing  to  the  entity 
for  trade  or  business  operations.  An 
unrelated  person  is  any  person  whose 
relationship  to  the  transferor,  the 
transferee  or  any  member  of  the  family 
of  either  is  not  described  in  section 
267(b)  of  the  Internal  Revenue  Code, 
provided  that  for  purposes  of  this 
section  the  term  "fiduciary  of  a  trust"  as 
used  in  section  267(b)  does  not  include  a 
bank  as  defined  in  section  581  of  the 
.  Internal  Revenue  Code.  A  restriction 
imposed  or  required  to  be  imposed  by 
Federal  or  State  law  is  not  an  applicable 
restriction.  An  option,  right  to  use 
property,  or  agreement  that  is  subject  to 
section  2703  is  not  an  applicable 
restriction. 

(c)  Effect  of  disregarding  an 
applicable  restriction.  If  an  applicable 
restriction  is  disregarded  under  this 
section,  the  transferred  interest  subject 
to  the  restriction  is  valued  as  if  the 
restriction  does  not  exist  and  as  if  the 
rights  of  the  transferor  are  determined 
under  the  State  law  that  would  apply 
but  for  the  limitation. 

(d)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section. 

Example  1.  D  owns  a  76  percent  interest 
and  each  of  D's  children.  A  and  B,  owns  a  12 
percent  interest  in  general  partnership  X.  The 
partnership  agreement  requires  the  consent 
of  all  the  partners  to  liquidate  the 
partnership.  Under  the  State  law  that  would 
apply  in  the  absence  of  the  restriction  in  the 
partnership  agreement,  the  consent  of 
partners  owning  70  percent  of  the  total 
partnership  interests  would  be  required  to 
liquidate  X.  On  D's  death.  D's  partnership 
interest  passes  to  D's  child,  C.  The 
requirement  that  all  the  partners  consent  to 
liquidation  is  an  applicable  restriction. 
Because  A,  B  and  C  (all  members  of  D's 
family),  acting  together  after  the  transfer,  can 
remove  the  restriction  on  liquidation,  D's 
interest  is  valued  without  regard  to  the 
restriction;  i.e..  as  though  D's  interest  is 
sufficient  to  liquidate  the  partnership. 

Example  2.  D  owns  all  the  preferred  slock 
in  corporation  X.  The  preferred  stock  carries 
a  right  to  liquidate  X  that  cannot  be  exercised 
until  1999.  D's  children,  A  and  B,  own  all  the 
common  stock  of  X.  The  common  stock  is  the 
only  voting  stock.  In  1994.  D  transfers  the 
preferred  stock  to  D's  child.  The  restriction 
on  D's  right  to  liquidate  is  an  applicable 
restriction  that  is  disregarded.  Therefore,  the 
preferred  stock  is  valued  as  though  the  right 
to  liquidate  were  presently  exercisable. 

Example  3.  D  owns  60  percent  of  the  stock 
of  corporation  X.  The  corporate  by-laws 
provide  that  the  corporation  cannot  be 
liquidated  for  10  years  after  which  time 
liquidation  requires  approval  by  60  percent  of 
the  voting  interests.  In  the  absence  of  the 
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provision  in  the  by-l  tw%.  State  law  would 
require  approval  by  K  percent  of  the  voting 
interests  to  liquidate  X.  D  transfers  the  stock 
to  a  trust  for  the  ben  ?ftt  of  ITs  child.  A. 
during  the  W-year  pi  riod.  The  lO-year 
restriclioa  is  an  appj  Icahle  restriction  and  is 
disregarded.  Therefare,  the  value  of  the  stock 
is  determined  as  if  lie  tntnsferred  Mock 
could  currently  liquit  Ute  X. 

Example  4.  D  and  Ts  children.  A  and  B, 
are  partners  in  limited  partnership  Y.  Each 
has  a  3.33  percent  geieral  partnership 
interest  and  a  30  per  wnt  limited  partnership 
interest  Any  genera!  partner  has  the  right  to 
liquidate  the  partner  ihip  at  any  time.  As  part 
of  a  loan  agreement '  vith  a  lender  who  is 
related  to  D.  each  of  the  partners  apeed  that 
the  partnership  wouj  1  Dot  be  liquidated 
without  the  lender's  ;onsent  while  any 
portion  of  the  loan  remains  outstanding. 
During  the  term  of  th  ;  loan  agreement.  D 
transfers  one-half  of  aoth  D's  partnership 
interests  to  each  of  /  and  B  Because  the 
lender  is  a  related  pdrty.  the  requirement  that 
the  lender  consent  tc  liquidation  is  an 
applicable  restrictior  and  the  transfers  of  D's 
interests  are  valued  i  is  if  such  consent  were 
not  required. 

Examples.  D owni :  all  the  preferred  and 
common  stock  in  cor  joration  X.  The 
preferred  stock  carrii  s  a  right  to  liquidate  X 
that  cannot  be  exerci  sed  until  1999.  In  1995.  D 
transfers  the  conunoi  i  stock  to  D's  child  io  a 
transfer  that  is  subje  :t  to  section  2701.  The 
restriction  on  D's  rigl  t  to  liquidate  is  an 
applicable  restrictior  that  is  disregarded  in 
determining  the  amo  int  of  the  gift  under 
section  2701. 

§  25.2704-3    Interaqtion  of  sections 
2701(a)  ar>d  2704(a). 

If  sections  27Dl(i  i)  and  2704(a)  would 
apply  simultaneou  ily  to  the  same 
transfer,  the  applic  ation  of  chapter  14  to 
such  transfer  is  de  etTnined  under  the 
section  that  provides  the  greater 
increase  in  taxabU  transfers. 
Fred  T.  Goldberg.  Jr.. 
Commissioner  offntt  ma/  Revenue. 
\VR  Doc.  91-21661  Fil  ed  9-10-91;  8.45  am  J 
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from  Eleowntal  Phosphorus  Plants  (54 
PR  51609  December  15. 1980).  Under  the 
proposal,  §  61.122  would  be  amended  to 
permit  elemental  phosphorus  plants  an 
alternative  means  of  demonstrating 
compliance  with  the  standard.  Under 
the  existing  standard,  an  elemental 
phosphorus  plant  must  insure  that  total 
emissions  of  polonium-210  from  that 
facility  do  not  exceed  2  curies  per  year. 
Under  the  proposed  amendment,  an 
elemental  phosphorus  plant  will  be  in 
compliance  if  it  limits  poIonium-210 
emissions  to  2  curies  per  year.  However, 
in  the  alternative,  the  plant  may 
demonstrate  compliance  by.  (1) 
Installing  a  |ohn  Zink  Tandem  Nozzle 
Hydrosonic  Fixed  Throat  Venturi 
Scrubber  System  including  four  scrubber 
units,  (2)  operating  all  four  scrubber 
units  continuously  with  a  minimum 
average  over  any  6-hour  period  of  40 
inches  (water  column)  of  pressure  drop 
across  each  scrubber  during  calcining  of 
phosphate  shale,  (3)  scrubbing  emissions 
from  ail  calciners  and/or  nodulizing 
kilns  at  the  plant,  and  (4)  Hmiting  total 
emissions  of  polonium-210  from  the 
plant  to  no  more  than  4.5  curies  per 
year.  EPA  decided  to  propose  this 
modified  standard  for  elemental 
phosphorus  plants  as  part  of  settlement 
discussions  between  EPA  and  the  FMC 
Corporation  ("FMC)  in  FMC 
Corporation  v.  U.S.  Environmental 
Protection  Agency,  Docket  No.  90-1057 
in  the  D.C.  Circuit  Court  of  Appeals,  a 
judicial  action  by  FMC  challenging 
subpart  K  as  it  was  originally 
promulgated. 

DATES:  Any  comments  concerning  this 
proposed  rule  must  be  received  by  EPA 
at  the  address  given  below  no  later  than 
October  11. 1991.  In  the  event  that  a 
hearing  is  requested  concerning  this 
proposed  rule,  additional  comments  may 
be  submitted  concerning  any  matter 
discussed  at  the  hearing  and  must  be 
received  by  EPA  at  the  address  given 
below  no  later  than  October  17. 1991. 

If  EPA  has  received  an  oral  or  written 
request  for  a  hearing  by  September  10, 
1991.  a  hearing  concerning  this  proposed 
rule  will  be  held  at  9  a.m.  on  September 
17, 1991  in  Pocatello.  Idaho. 
ADDRESSES:  Comments  must  be 
submitted  (in  triplicate  if  possible)  to: 
Central  Docket  (A-130),  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-91-51.  Washington.  DC  20460. 
The  docket  for  this  action  may  be 
inspected  between  the  hours  of  8  a.m. 
and  3  p.m.  on  weekdays.  A  reasonable 
fee  may  be  charged  for  document 
copying. 

Written  requests  for  a  hearing  may  be 
submitted  to:  Craig  Conklin, 
Environmental  Standards  Branch. 


Criteria  and  Standards  Division  (ANR- 
460W].  Office  of  Radiation  Programs. 
Environmental  Protection  Agency, 
Washington,  DC  20460.  Because  any 
request  for  a  hearing  should  have  been 
received  by  EPA  on  or  before  September 
10. 1991.  the  hearing  should  have  been 
requested  by  transmitting  a  written 
request  by  fax  (electronic  facsimile)  to 
Craig  Conklin  at  (703)  306-8763,  or  by 
calling  Craig  Conklin  at  (703)  308-8755. 
A  separate  notice  of  the  date  and  city 
for  the  hearing  was  published  in  the 
Federal  Register  on  August  23. 1991. 

If  requested,  the  hearing  will  be  held 
on  the  lower  campus  of  Idaho  State 
University  in  Pocatello.  Idaho.  It  will  be 
held  in  the  Student  Union  Building 
theater  located  at  8th  Avenue  and  East 
Humbolt  Street  beginning  at  9  a.m.  on 
September  17. 1991. 

FOR  fuhther  information  contact 

Craig  Conklin,  Environmental  Standards 
Branch,  Criteria  and  Standards  Division 
(ANR-460).  Office  of  Radiation 
Programs,  Environmental  Protection 
Agency,  Washington.  DC  20460,  (703) 
308-8755 

SUPPLEMENTARY  MFORMATION: 
I.  Background 

A.  Standard  Setting  Under  Section  172 

On  October  31, 1989,  EPA 
promulgated  under  section  112  of  the 
Clean  Air  Act,  42  U.S.C.  7412,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  to  control 
radionuclide  emissions  to  the  ambient 
air  from  a  number  of  different  source 
categories,  40  CFR  part  61.  This  rule  was 
published  in  the  Federal  Register  on 
December  15, 1989  (54  PR  51654).  The 
NESHAPS  were  promulgated  pursuant 
to  a  voluntary  remand  granted  by  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit.  The  purpose  of  the  remand  was 
to  enable  EPA  to  implement  the  Court's 
earlier  ruling  in  NRDC  Inc.  v.  EPA.  824 
F.2d  1146  (D.C.  Cir.  1987)  ("the  Vinyl 
Chloride  decision"),  which  articulated 
specific  legal  requirements  for 
promulgation  of  standards  under  section 
112. 

The  Vinyl  Chloride  decision  set  forth 
a  decision-making  framework  for 
promulgation  of  NESHAPs  in  which  the 
Administrator  makes  a  determination 
under  section  112  in  two  steps:  First, 
determine  a  "safe"  or  "acceptable"  level 
of  risk  considering  only  health-related 
factors,  and  second,  set  a  standard  that 
provides  an  "ample  margin  of  safety,"  in 
which  costs,  feasibility,  and  other 
relevant  factors  in  addition  to  health 
may  be  considered. 

After  proposing  and  receiving 
comments  on  several  options  by  which 
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to  define  "safe",  the  Administrator 
selected  an  approach,  first  announced  in 
the  final  NESHAPs  for  certain  benzene 
source  categories  (54  FR  38044 
September  14, 1989).  Under  this 
approach,  the  Administrator  established 
a  presumption  of  acceptability  for  a  risk 
of  approximately  one  in  ten  thousand  to 
the  maximally  exposed  individual,  and  a 
goal  to  protect  the  greatest  number  of 
persons  possible  to  a  lifetime  risk  level 
no  higher  than  approximately  one  in  one 
million.  After  evaluating  existing 
emissions  against  this  benchmark,  other 
risk  information  is  then  considered  and 
a  fmal  decision  is  made  about  what  risk 
is  acceptable.  The  Agency  then 
considers  other  information,  including 
economic  costs  and  technical  feasibility, 
along  with  all  of  the  health-related 
factors  previously  used  to  determine  the 
"safe"  level,  to  set  a  standard  which 
protects  public  health  with  an  ample 
margin  of  safety. 

B.  The  NESHAP  for  Elemental 
Phosphorus  Plants 

One  of  the  source  categories  governed 
by  40  CFR  part  61  is  Elemental 
Phosphorus  Plants.  Subpart  K  of  40  CFR 
part  61  ("subpart  K")  estabhshes  a  2 
curies/year  standard  for  emissions  of 
polonium-210  from  such  facilities. 

Polonium-210  and  lead-210  are 
vaporous  waste  byproducts  that  result 
from  the  high  temperature  calcination  of 
phosphate  ore  at  elemental  phosphorus 
plants.  Because  phosphate  ore  contains 
relatively  high  concentrations  of 
uranium  and  radium,  it  also  contains 
significant  quantities  of  polonium-210 
and  lead-210.  The  high  calcining 
temperature  (1,300  "C)  volatilizes  the 
lead-210  and  polonium-210  from  the 
phosphate  rock,  resulting  in  the  release 
of  much  greater  quantities  of  these 
radionuclides  than  of  the  uranium, 
thorium,  and  radium  radionuclides. 
Analyses  of  doses  and  risks  from  these 
emissions  «how  that  emissions  of 
polonium-210  and  lead-210  are  the  major 
contributors  to  the  risk  from 
radionuclide  emissions  from  elemental 
phosphorus  plants. 

During  the  rulemaking  that  resulted  in 
promulgation  of  the  current  subpart  K, 
EPA  performed  a  plant-by-plant  risk 
assessment  of  polonium-210  releases 
from  all  eight  U.S.  elemental  phosphorus 
plants.  In  that  analysis,  EPA  estimated 
that  the  lifetime  fatal  cancer  risk  to  the 
maximally  exposed  individual 
associated  with  radionuclide  emissions 
from  elemental  phosphorus  plants  was 
approximately  5.7x10"*.  and  that  this 
risk  could  be  reduced  to  an  acceptable 
level  by  controlling  emissions  of 
polonium-210.  Because  a  reduction  in 
the  polonium-210  emissions  also  results 


in  a  reduction  in  lead-210  emissions,  it 
was  not  necessary  to  establish  an 
emission  limit  for  lead-210. 

In  applying  the  Vinyl  Chloride 
decision  methodology,  EPA  selected  an 
acceptable  level  for  emissions  of 
polonium-210  of  2  curies  per  year,  which 
corresponds  to  an  estimated  maximum 
lifetime  risk  for  any  individual  of 
1 X10-*.  When  it  promulgated  NESHAPs 
for  radionuclide  emissions  from 
Department  of  Energy  facilities,  Nuclear 
Regulatory  Commission  licensees, 
underground  uranium  mines,  and 
inactive  uranium  mill  tailings  piles,  EPA 
noted  the  numerous  uncertainties  in 
establishing  risk  assessment 
parameters,  modelling  actual  emissions, 
and  estimating  the  numbers  of  people 
exposed  and  concluded  that  an 
estimated  maximum  risk  as  high  as 
3X10"*  could  be  regarded  as  essentially 
equivalent  to  an  estimated  maximum 
risk  of  1 X 10"*  for  purposes  of  selecting 
an  "acceptable"  emission  level.  In 
selecting  an  "acceptable"  emission  level 
for  polonium-210  emissions  from 
elemental  phosphorus  plants,  EPA 
concluded  that  the  uncontrolled  baseline 
emissions  were  higher  than  the  level 
which  could  be  deemed  acceptable,  but 
EPA  did  not  consider  whether  specific 
alternative  emission  levels  between 
baseline  levels  and  2  curies  might  be 
deemed  acceptable.  EPA  did  not 
consider  the  acceptability  of  emission 
levels  higher  than  2  curies/year  because 
it  appeared  from  the  available 
information  that  a  level  of  2  curies/year 
or  less  could  be  readily  achieved  at  all 
facilities  by  proper  installation  and 
operation  of  available  control 
technology.  If  the  baseline  levels  were 
not  acceptable,  then  EPA  believed  that 
the  next  logical  choice  for  an  option  to 
be  considered  was  one  that  was 
achievable  with  existing  technology  and 
which  presented  risks  about  a  factor  of 
three  below  the  baseline.  As  EPA  noted 
when  it  originally  proposed  subpart  K, 
see  54  FR  9612,  9625,  March  7, 1989, 
although  risks  associated  radionuclide 
emissions  exist  on  a  continuum,  the 
Agency  selects  an  acceptable  level  by 
considering  specific  discrete  alternative 
emission  levels.  The  fact  that  EPA  must 
choose  a  specific  emission  level  as 
acceptable  does  not  necessarily  mean 
that  alternatives  that  were  not 
specifically  considered  and  that  present 
risks  slightly  higher  than  the  chosen 
level  are  inherently  unacceptable. 

After  selecting  an  acceptable  level  of 
2  curies/year,  EPA  then  determined  that 
significantly  reducing  emissions  of 
polonium-210  below  a  curies/year 
would  be  very  costly  and  would  result 
in  very  small  incremental  risk 


reductions.  For  these  reasons,  EPA 
concluded  that  a  standard  of  2  curies/ 
year  would  also  protect  public  health 
with  an  ample  margin  of  safety. 

C.  Objections  to  Subpart  K  by  FMC 
Corporation 

FMC  Corporation  operates  an 
elemental  phosphorus  plant  in  Pocatello, 
Idaho,  which  is  the  single  largest  source 
affected  by  subpart  K.  Following 
promulgation  of  subpart  K,  FMC 
Corporation  petitioned  for  judicial 
review  of  the  standard  pursuant  to 
Clean  Air  Act  section  307(b),  FMC 
Corporation  v.  U.S.  Envirarmental 
Protection  Agency,  Docket  No.  90-1057. 
United  States  Court  of  Appeals  for  the 
D.C.  Circuit.  The  Circuit  Court 
subsequently  consolidated  the  FMC 
petition  with  ten  other  petitions  for 
review  of  various  radionuclide 
NESHAPs.  These  consolidated  cases  are 
presently  being  held  in  abeyance 
pending  further  actions  by  EPA. 

Following  publication  of  the 
radionuclide  NESHAPs  on  December  15. 
1989.  EPA  received  over  25  separate 
petitions  requesting  that  EPA  reconsider 
some  or  all  of  the  individual  standards 
incorporated  in  40  CFR  part  61  pursuant 
to  Clean  Air  Act  section  307(d)(7)(B).  In 
one  of  these  petitions.  FMC  requested 
that  EPA  reconsider  the  standard  for 
Elemental  Phosphorus  Plants  set  forth  in 
subpart  K.  In  its  petition,  FMC  argued 
that:  (1)  The  Notice  of  Proposed 
Rulemaking  did  not  provide  adequate 
notice  of  the  provisions  in  the  final  rule, 
or  of  the  EPA  methodology  and  its 
application:  (2)  EPA  failed  to  properly 
consider  intermediate  emission  levels 
and  the  associated  acceptable  risk 
levels;  (3)  EPA  based  the  fmal  rule  upon 
material  omitted  from  the  administrative 
record;  (4)  new  epidemiologic 
information  calls  into  question  EPA 
estimates  of  the  health  risk  associated 
with  radionuclide  emissions  from  FMC's 
Pocatello,  Idaho  facility;  and  (5)  the  rule 
may  not  have  been  validly  promulgated 
because  Assistant  Administrator 
William  Rosenberg  did  not  have  the 
authority  to  sign  the  rule. 

At  the  time  FMC  submitted  its  petition 
for  reconsideration,  EPA  was  not 
persuaded  that  any  of  the  legal  or 
substantive  arguments  advanced  by 
FMC  provided  any  basis  for 
reconsideration  of  the  rule.  Although 
EPA  acknowledged  that  it  had  not 
considered  intermediate  emission  leveU- 
between  the  baseline  emission  levels 
and  2  curies/year  in  selecting  an 
acceptable  risk  level  it  was  not  clear 
why  this  alleged  deficiency  in  the 
Agency's  analytic  process  would  have 
any  effect  on  the  final  standard.  EPA 
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assumed  at  that  time  that  all  affected 
facilities,  includifig  the  FMC  plant  in 
Pocatello.  Idaho,  could  achieve 
compliance  with  the  2  curies/year 
standard  by  insti  llation  of  a  specific 
scrubber  system  pianufactured  by  the 
John  Zink  Company,  which  had  proven 
highly  effective  ill  reducing  polonium- 
210  emissions  at  in  elemental 
phosphorus  plani  operated  by  another 
company.  Since  I  PA  knew  of  no  other 
technology  that  vrould  achieve  a  level  of 
emissions  inbetvreen  the  baseline  and  2 
curies/year.  EPA  did  not  believe  it  was 
reasonable  to  coi  isider  an  intermediate 
emission  level  as  an  option  for  the 
acceptable  risk  decision.  Subsequently, 
on  April  23. 1990,  FMC  submitted  the 
results  of  pilot  teifing  it  had  performed 
with  the  John  Zin  c  scrubber  system. 
Based  on  the  resi  Its  of  this  pilot  testing 
and  on  the  size  and  operational 
characteristics  of  its  Pocatello,  Idaho 
facility,  FMC  argued  that  installation  of 
this  system  at  the  Pocatello  plant  might 
not  be  sufficient  t  a  enable  FMC  to  meet 
the  2  curies/year  standard  established 
by  subpart  K.  Th«  se  concerns  regarding 
the  capabilities  o  the  available 
scrubber  technok  gy  made  FMC's  prior 
argument  that  EP,  V  should  have 
considered  intern  ediate  emission  levels 
in  selecting  an  ac  ;eptable  level  seem 
more  consequential. 

After  evaluatin  5  the  results  of  the 
pilot  testing  of  th<  John  Zink  scrubber 
system  by  FMC,  I  PA  concluded  that  the 
pilot  test  results  a  rere  equivocal.  While 
it  is  quite  probabl  e  that  the  2  curies/ 
year^standard  cai  be  achieved  by  FMC 
at  its  Pocatello.  Ic  aho  facility  following 
installation  of  the  scrubber  system,  it  is 
possible  that  the  lesultant  reductions  in 
emissions  might  r  ot  be  sufficient  to 
achieve  this  resul  .  Given  this 
uncertainty,  the  ri  Juctance  of  FMC  to 
make  the  large  ca  jital  investments 
necessary  to  inst£  11  and  operate  the 
scrubber  system  1  /as  understandable. 
After  it  became  a  )parent  to  EPA  that 
FMC  would  be  wi  ling  to  install  the  John 
Zink  scrubber  system  at  its  Pocatello. 
Idaho  facility  if  it  could  have  reasonable 
assurance  that  it  ( ould  thereby  achieve 
compliance  with  i  ubpart  K.  EPA 
decided  to  enter  i  ito  settlement 
discussions  with  1  "MC. 

D.  Settlement  Dis  -.ussions  Between  EPA 
and  FMC  Carport  tion 

Throughout  the  settlement 
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pending  disputes  between  FMC  and 
EPA  concerning  subpart  K.  It  quickly 
became  apparent  that  FMC  would  be 
willing  to  forego  further  litigation 
concerning  subpart  K  if  FMC  could  be 
assured  that  installation  and  operation 
of  such  a  scrubber  system  would  result 
in  compliance  with  subpart  K.  At  that 
point,  the  principal  task  for  the 
negotiators  was  to  establish  a  set  of 
specifications  for  installation  and 
operation  of  the  scrubber  system  which 
would  assure  EPA  that  polonium-210 
emissions  were  being  reduced  to  a  level 
sufficient  to  provide  an  ample  margin  of 
safety,  while  still  affording  FMC 
engineers  an  adequate  range  of 
operational  flexibility. 

EPA  and  FMC  ultimately  reached 
agreement  on  the  detailed  specifications 
for  the  scrubber  system  which  are  set 
forth  in  today's  proposed  amendment  of 
subpart  K.  If  an  elemental  phosphorus 
plant  installs  and  operates  a  John  Zink 
scrubber  system  conforming  to  these 
criteria,  it  will  be  deemed  to  be  in 
compliance  with  subpart  K.  even  if  it 
does  not  thereby  achieve  compliance 
with  the  underlying  standard  of  2 
curies/year.  The  standard  provides  for 
some  operational  flexibility,  but  a  plant 
must  strictly  adhere  to  the  operating 
conditions  unless  it  can  otherwise 
reduce  emissions  to  less  than  2  curies/ 
year.  To  insure  that  the  standard  does 
not  unnecessarily  constrain  affected 
facilities,  alternative  operating 
conditions  which  can  be  shown  to 
achieve  an  overall  removal  efficiency 
for  polonium-210  equal  to  or  greater  than- 
the  operating  conditions  specified  by  the 
standard  can  be  used  with  the  prior 
approval  of  the  EPA  Administrator. 

Once  a  tentative  settlement 
agreement  was  reached  between  EPA 
and  FMC,  EPA  published  a  notice  of 
settlement  as  required  by  the  section 
113(g)  of  the  1990  Clean  Air  Act 
Amendments.  (56  FR  32572.  July  17. 
1991).  A  status  report  and  notice  of  the 
proposed  settlement  agreement  was  also 
filed  and  served  on  all  parties  in  the 
pending  Court  of  Appeals  case,  FMC 
Corparation  v.  EPA,  Docket  No.  90-1057 
(D.C.  Cir.),  on  July  19, 1991.  The 
settlement  agreement  between  EPA  and 
FMC  was  finally  approved  by  EPA  on 
August  21, 1991. 

Under  the  settlement  agreement 
between  FMC  and  EPA,  EPA  is  today 
granting  FMC's  pending  petition  for 
reconsideration  for  the  purpose  of 
proposing  this  rule  to  modify  subpart  K. 
The  proposed  modifications  of  subpart 
K  are  set  forth  below.  Pursuant  to  the 
provisions  of  the  settlement  agreement. 
FMC  and  EPA  will  now  file  a  joint 
motion  with  the  DC  Circuit  Court  to 


sever  FMC's  petition  for  review  from  the 
remaining  consolidated  cases  and  to 
hold  the  FMC  petition  in  abeyance 
pending  conclusion  of  this  rulemaking. 
F'MC  also  will  withdraw  all  intervention 
in  the  remaining  consolidated  cases  and 
will  not  subsequently  seek  intervention 
in  those  cases. 

If  EPA  adopts  the  proposed 
modifications  of  Subpart  K  set  forth  in 
this  proposed  rule  as  a  final  rule,  or  EPA 
adopts  a  final  rule  which  contains 
provisions  which  are  substantially 
similar  to  the  proposed  modifications, 
FMC  has  agfeed  that  it  will  seek 
dismissal  with  prejudice  of  its  pending 
petition  for  review  of  subpart  K.  In  that 
event,  FMC  has  further  agreed  that  it 
will  waive  any  right  it  would  otherwise 
have  to  seek  judicial  review  of  the 
newly  promulgated  final  rule. 

II.  Reconsideration  of  Standard 

A.  Analytic  Methodology 

In  reconsidering  the  currently 
effective  subpart  K.  EPA  has  utilized  the 
analytic  framework  required  by  the 
Vinyl  Chloride  decision  and  has  applied 
the  policy  concerning  acceptable  risk 
established  by  the  Administrator's 
benzene  decision.  The  Agency's 
decision  to  reconsider  the  emission 
standard  in  Subpart  K  should  not  be 
construed  as  an  indication  that  EPA  is 
revisiting  or  reconsidering  the  benzene 
policy,  the  level  of  risk  determined  in 
that  policy  to  be  presumptively  safe,  or 
any  of  the  health  based  regulations 
issued  under  that  policy. 

B.  Decision  on  Acceptable  Risk 

As  stated  in  the  original  rule 
promulgating  Subpart  K.  the  maximum 
individual  hfetime  risk  to  any  individual 
from  baseline  emissions  is  5.7  X  10"*. 
This  is  clearly  higher  than  the 
presumptively  safe  level  established  by 
the  Administrator's  benzene  decision. 
The  estimated  annual  incidence  from 
baseline  emissions  is  0.072  fatal  cancers 
per  year.  There  are  an  estimated  5000 
people  that  are  exposed  to  risk  levels 
greater  than  1  X  10"*.  and  an  estimated 
365.000  people  that  are  exposed  to  risk 
levels  greater  than  1  x  10"*. 

After  examining  these  factors  in  the 
previous  rulemaking,  the  Administrator 
determined  that  the  risk  level 
represented  by  the  baseline  was 
unacceptable.  EPA  then  estimated  that  a 
reduction  in  emissions  to  2  curies/year 
Po-210  would  reduce  the  incidence  to 
0.024.  or  1  case  every  40  years  and 
expose  no  one  to  a  risk  level  greater 
than  1  X  10"*.  EPA  did  not  consider 
emission  levels  between  the  assumed 
baseline  of  10  curies/year  and  2  curies/ 
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year  in  selecting  an  acceptable  or  "safe" 
level.  Upon  reconsideration,  the  Agency 
has  now  performed  risk  estimates  for 
five  levels  of  emissions  between  2  and 
10  curies/year.  These  estimates  are 
presented  in  Table  1,  along  with  the  risk 
estimates  associated  with  a  baseline 
emission  of  10  curies/year  and  the 
current  emission  limit  of  2  curies/year. 
Based  upon  these  risk  estinlates  and  the 
uncertainties  in  establishing  parameters 
for  risk  assessment  and  in  modelling 


actual  emissions  and  exposures  referred 
to  in  the  prior  rulemaking,  the  Agency 
has  concluded  that  an  annual  emission 
level  of  4.5  Ci/y  represents  an 
acceptable  level  of  risk.  Therefore,  the 
Agency  is  proposing  an  acceptable 
emission  level  of  4.5  curies/year  of 
polonium-210. 

C.  Decision  on  Ample  Margin  of  Safety 

In  addition  to  considering  the  health- 
related  factors  discussed  above,  EPA 


has  also  examined  the  cost  and 
technological  feasability  of  the  various 
types  of  emission  control  technology 
available  to  lower  polonium-210 
emissions  from  elemental  phosphorus 
plants,  as  well  as  the  degree  of  certainty 
that  the  available  technology  will 
succeed  in  reducing  polonium-210 
emissions  to  2  curies/year  at  all  affected 
facilities,  in  selecting  an  emission  level 
which  will  provide  an  ample  margin  of 
safety  to  protect  public  health. 
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EPA  accepts  the  engineering  judgment 
by  FMC  that  a  scrubber  system  installed 
and  operated  as  specifled  in  this 
proposed  rule  presently  represents  the 
most  practicable  technology  capable  of 
reducing  the  polonium-210  emissions  at 
FMC's  Pocatello,  Idaho  elemental 
phosphorus  plant.  EPA  has  also 
concluded  that  proper  installation  and 
operation  of  one  of  the  available 
emission  control  technologies  will  be 
sufficient  to  reduce  emissions  to  below  2 
curies/year  at  all  affected  facilities 
other  than  the  FMC  Pocatello,  Idaho 
plant,  and  that  it  is  quite  probable  that 
an  emission  level  below  2  curies/year 
can  be  achieved  at  the  FMC  Pocatello 
facility  as  well.  However,  even  if  FMC  is 
unable  to  reduce  polonium-210 
emissions  to  2  curies/year  by  installing 
and  operating  the  specified  scrubber 
system  in  the  specified  manner,  EPA  has 
concluded  that  adherence  to  the 
specified  conditions  will  reduce 
polonium-210  emissions  sufficiently  to 
provide  an  ample  margin  of  safety  to 
protect  public  health,  as  required  by 
Section  112  of  the  Clean  Air  Act. 

Based  on  this  determination 
concerning  ample  margin  of  safety,  EPA 
is  proposing  to  amend  the  emission 
standard  in  subpart  K  to  permit  each 
afTected  facility  to  demonstrate 
compliance  either  by  limiting  total 
polonium-210  emissions  to  no  more  than 
2  curies  per  year,  or  by:  (1)  Installing  a 
John  Zink  Tandem  Nozzle  Hydrosonic 
Fixed  Throat  Venturi  Scrubber  System 
including  four  scrubber  units.  (2) 


operating  all  four  scrubber  units 
continuously  with  a  minimum  average 
over  any  &-hour  period  of  40  inches 
(water  column]  of  pressure  drop  across 
each  scrubber  during  calcining  of 
phosphate  shale,  (3)  scrubbing  emissions 
from  all  calciners  and/or  nodulizing 
kilns  at  the  plant,  and  (4)  limiting  total 
emissions  of  polonium-210  from  the 
plant  to  no  more  than  4.5  curies  per 
year.  This  choice  of  compliance 
mechanisms  will  be  available  to  all 
affected  facilities.  However.  EPA 
anticipates  that  facilities  other  than  the 
FMC  Pocatello,  Idaho  plant  will  likely 
enjoy  greater  operational  flexibility 
simply  by  meeting  the  2  curies/year 
limitation. 

III.  Proposal  to  Amend  Subpart  K 

A.  Description  of  Proposal 

In  accordance  with  the  above 
discussion,  EPA  proposes  to  amend 
§  61.122  of  40  CFR  part  61,  subpart  K.  to 
permit  elemental  phosphorus  plants  an 
alternative  means  of  demonstrating 
compliance.  As  under  the  present 
standard,  compliance  may  be 
demonstrated  by  limiting  total 
polonium-210  emissions  to  no  more  than 
2  curies/year.  In  the  alternative, 
compliance  may  be  conclusively  shown 
by:  (1]  Installing  a  John  Zink  Tandem 
Nozzle  Hydrosonic  Fixed  Throat  Venturi 
Scrubber  System  including  four  scrubber 
units,  (2]  operating  all  four  scrubber 
units  continuously  with  a  minimum 
average  over  any  6-hour  period  of  40 
inches  (water  column)  of  pressure  drop 


across  each  scrubber  during  calcining  of 
phosphate  shale,  (3)  scrubbing  emissions 
from  all  calciners  and/or  nodulizing 
kilns  at  the  plant,  and  (4)  ensuring  total 
emissions  of  polonium-210  from  the 
plant  do  not  exceed  4.5  curies  per  year. 
Alternative  operating  conditions,  which 
can  be  shown  to  achieve  an  overall 
removal  efficiency  for  emissions  of 
polonium-210  which  is  equal  to  or^ 
greater  than  the  efficiency  which  would 
be  achieved  under  the  operating 
conditions  described  in  (1),  (2),  and  (3) 
above  (and  that  ensure  that  total 
emissions  of  polonium-210  from  the 
plant  do  not  exceed  4.5  curies  per  year), 
may  be  used  with  prior  approval  of  the 
Administrator.  Facilities  wishing  to 
utilize  alternative  operating  conditions 
will  have  to  apply  for  such  approval  in 
writing,  and  the  Administrator  will  act 
upon  such  requests  within  30  days  after 
receipt  of  a  complete  and  technically 
sufficient  application.  To  ensure  that  the 
operating  conditions  specified  by  the 
revised  standard  can  be  enforced  and 
verified  and  to  enhance  the 
enforceability  of  the  numerical  limits  in 
the  standard,  EPA  is  also  proposing  to 
amend  S  61.126  to  require  the  continuous 
measurement  of  system  pressure  drop 
when  scrubbers  are  used,  and  primary 
and  secondary  current  and  voltage  in 
each  electric  field  when  an  electrostatic 
precipitator  is  used. 

Although  the  alternative  mechanism 
for  demonstrating  compliance  with  the 
standard  which  is  incorporated  in  this 
proposed  rule  is  legally  available  to  all 
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In  those  instances  where  a  standard 
consists  exclusively  of  a  quantitative 
emission  limitation,  the  authority  to 
promulgate  the  standard  is  clearly 
provided  by  section  112(b).  Conversely, 
when  a  standard  consists  exclusively  of 
design,  equipment,  work  practice,  and/ 
or  operational  requirements,  such  a 
standard  must  be  promulgated  under  the 
authority  provided  by  section  112(e).  In 
the  case  where  a  standard  is  partially 
quantitative,  but  is  supplemented  by 
operational  or  work  practice 
requirements,  as  in  this  instance,  EPA 
believes  that  the  better  interpretation  of 
section  112  is  to  construe  such  a 
"hybrid"  standard  as  an  emission 
standard  governed  by  section  112(b). 
Nothing  in  section  112  compels  a 
different  conclusion.  Moreover,  section 
302(k)  expressly  defines  an  emission 
standard  as  "including  any  requirement 
relating  to  the  operation  or  maintenance 
of  a  source  to  assure  continuous 
emission  reduction."  Finally,  since  the 
analytic  framework  established  by  the 
Vinyl  Chloride  decision  authorizes  EPA 
to  determine  what  constitutes  an  "ample 
margin  of  safety"  in  part  on  the  basis  of 
technological  feasibility,  it  would  not  be 
logical  for  EPA  to  be  precluded  from 
writing  an  emission  standard  which 
reflects  the  hybrid  character  of  the 
standard  setting  process. 

In  the  alternative,  the  proposed 
standard  here  can  be  viewed  as  an 
emission  standard  supplemented  by  a 
work  practice  standard  promulgated 
under  section  112(e).  The  Administrator 
may  promulgate  a  work  practice 
standard  under  section  112(e)  to  the 
extent  he  determines  that  "it  is  not 
feasible  to  prescribe  or  enforce  an 
emission  standard." 

Section  112(e)(2)  defines  the  phrase 
"not  feasible  to  prescribe  or  enforce  an 
emission  standard"  to  include  any 
situation  where  "the  application  of 
measurement  methodology  to  a 
particular  class  of  sources  is  not 
practicable  due  to  technological  or 
economic  limitations."  EPA  believes 
that  this  definition  clearly  encompasses 
the  factual  circumstances  here.  Of 
course,  the  measurement  methodology  is 
presently  adequate  to  enable  EPA  to 
"enforce"  a  quantitative  emission  limit. 
However,  given  the  uncertainties  for  the 
FMC  facility  regarding  the  quantitative 
emission  reductions  which  can  be 
achieved  with  the  available  technology, 
as  described  above,  EPA  has 
determined  that  it  is  not  practicable  to 
apply  measurement  methodology  to 
"prescribe"  a  quantitative  emission  limit 
based  on  the  available  technology. 

To  the  extent  that  the  work  practice 
and  operational  provisions  of  the 


proposed  standard  are  construed  as 
promulgated  under  the  authority  of 
section  112(e)(l],  section  112(e)(4) 
requires  EPA  to  repromulgate  these 
provisions  as  an  emission  standard 
whenever  it  becomes  feasible  to  do  so. 
After  FMC  has  installed  the  scrubber 
technology  specified  by  the  proposed 
rule,  and  has  operated  that  technology 
in  a  variety  of  circumstances  over  a 
period  of  a  few  (1-3)  years,  EPA  expects 
that  it  will  be  practicable  to  prescribe  a 
quantitative  emission  limit  based  on  the 
capabilities  of  the  technology. 

IV.  Miscellaneous 

EPA  has  determined  that  this  action 
does  not  constitute  a  major  rule  within 
the  meaning  of  Executive  Order  12291 
since  it  is  not  likely  to  result  in  (1)  a 
nationwide  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  a  Regulatory 
Impact  Analysis  is  not  being  prepared 
for  this  action. 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  in  connection  with 
any  rulemaking  for  which  there  is  a 
statutory  requirement  that  a  general 
notice  of  proposed  rulemaking  be 
published.  The  "initial  regulatory 
flexibility  analysis"  describes  the  effect 
of  the  proposed  rule  on  small  business 
entities.  However,  section  604(b)  of  the 
Regulatory  Flexibility  Act  provides  that 
section  603  "shall  not  apply  to  any 
proposed  '  *  *  rule  if  the  head  of  the 
Agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

EPA  believes  that  the  proposed 
changes,  if  promulgated,  would  tend  to 
ease  the  regulatory  burdens  associated 
with  provisions  of  the  existing  final  rule. 
Therefore,  this  rule  will  have  no  adverse 
effect  on  small  businesses.  For  the 
preceding  reasons,  I  certify  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
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comments  from  0MB  to  EPA  and  any 
EPA  written  response  to  those 
comments  are  available  for  public 
inspection  at  Docket  A-91-51. 

I  is!  of  Subjects  for  40  CFR  Part  61 

Air  pollution  control.  Radionuclides, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  &  1991. 
VVUliam  K.  Reilly, 
Administrator. 

PART  61— (AMENDED] 

It  is  proposed  to  amend  part  61  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sees.  101. 112, 114. 116,  301, 
Clean  Air  Act  as  amended  (42  U.S.C.  7401, 
7412.  7414,  7416.  7601). 

Subpart  K— National  Emission 
Standards  for  Radionuclide  Emissions 
From  Elemental  Phosphorus  Plants 

2.  Subpart  K  is  amended  by  revising 
§  61.122  to  read  as  follows: 

§  6 1 . 1 22    Emtsslon  standard. 

Emissions  of  poIonium-210  to  the 
ambient  air  from  all  calciners  and 
nodulizing  kilns  at  an  elemental 
phosphorus  plant  shall  not  exceed  a 
total  of  2  curies  a  yean  except  that 
compliance  with  this  standard  may  be 
conclusively  shown  if  the  elemental 
phosphorus  plant: 

(a)  Installs  a  John  Zink  Tandem 
Nozzle  Hydrosonic  Fixed  Throat  Venturi 
Scrubber  System  including  four  scrubber 
units, 

(b)  All  four  scrubber  units  are 
operated  continuously  with  a  minimum 
average  over  any  8-hour  period  of  40 
inches  (water  column)  of  pressure  drop 
across  each  scrubber  during  calcining  of 
phosphate  shale, 

(c)  The  system  is  used  to  scrub 
emissions  from  all  calciners  and/or 
nodulizing  kilns  at  the  plant,  and 

(d)  Total  emissions  of  polonium-210 
from  the  plant  do  not  exceed  4.5  curies 
per  year. 

Alternative  operating  conditions,  which 
can  be  shown  to  achieve  an  overall 
removal  efficiency  for  emissions  of 
polonium-210  which  is  equal  to  or 
greater  than  the  efficiency  which  would 
be  achieved  under  the  operating 
conditions  described  in  paragraphs  (a), 
(b),  and  (c)  of  this  section,  may  be  used 
with  prior  approval  of  the 
Administrator.  A  facility  shall  apply  for 
such  approval  in  writing,  and  the 
Administrator  shall  act  upon  the  request 
within  30  days  after  receipt  of  a 


complete  and  technically  sufficient 
application. 

3.  Subpart  K  is  amended  by  revising 
§  61.126  to  read  as  follows: 

§61.126    Monitoring  Of  operations. 

(a)  The  owner  or  operator  of  any 
source  subject  to  this  subpart  using  a 
wet-scrubbing  emission  control  device 
shall  install,  calibrate,  maintain,  and 
operate  a  monitoring  device  for  the 
continuous  measurement  and  recording 
of  the  pressure  drop  of  the  gas  stream 
across  each  scrubber.  The  monitoring 
device  must  be  certified  by  the 
manufacturer  to  be  accurate  within 
±250  pascal  (±1  inch  of  water).  These 
continuous  measurement  recordings 
shall  be  maintained  at  the  source  and 
made  available  for  inspection  by  the 
Administrator,  or  his  authorized 
representative,  for  a  minimum  of  5 
years. 

(b)  The  owner  or  operator  of  any 
source  subject  to  this  subpart  using  an 
electrostatic  precipitator  control  device 
shall  install,  calibrate,  maintain,  and 
operate  a  monitoring  device  for  the 
continuous  measurement  and  recording 
of  the  primary  and  secondary  current 
and  the  voltage  in  each  electric  field. 
These  continuous  measurement 
recordings  shall  be  maintained  at  the 
source  and  made  available  for 
inspection  by  the  Administrator,  or  his 
authorized  representative,  for  a 
minimum  of  5  years. 

[FR  Doc.  91-21922  Filed  9-10-91:  8:45  am] 
BtLUNQ  CODE  6560-SO-M 


40  CFR  Parts  ISO  and  186 

[PP  1E3943  and  FAP  1HS605/P524:  FRL- 
3925-1] 

RIN  2070-AC18 

Pesticide  Tolerances  for  Avermectin 
Bi  and  its  Delta-8,9-lsomer 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
tolerances  be  established  for  residues  of 
the  insecticide  avermectin  Bi  and  its 
delta-8,9-isomer  in  or  on  the  raw 
agricutural  commodity  fresh  tomatoes 
and  the  food  commodity  tomato  pomace. 
The  proposed  regulations  to  establish 
maximum  permissible  levels  for  residues 
of  the  insecticide  were  requested 
pursuant  to  petitions  submitted  by 
Merck  and  Co.,  Inc.,  Merck  Sharp  and 
Dohme  Research  Laboratories. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  1E3943 


and  FAP  1H5605/P524|,  must  be 
received  on  or  before  October  11, 1991. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM  «2, 1921  Jefferson  Davis  Highway, 
Ariington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  George  T.  LaRocca,  Product 
Manager  (PM)  15,  Registration  Division 
{H-7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  204, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Ariington,  VA  22202,  703-557-2400. 

SUPPLEMENTARY  INFORMATION:  Merck 
Sharp  &  Dohme  Research  Laboratories, 
Division  of  Merck  &  Co.,  Inc., 
Hillsborough  Rd.,  Three  Bridges,  New 
Jersey  08887,  submitted  pesticide 
petition  (PP)  1E3943  proposing  to 
establish  a  tolerance  under  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e))  for  the 
insecticide  avermectin  Bi  and  its  delta- 
8,9-isomer  [a  mixture  of  avennectins 
containing  >  80  percent  avermectin  Bi, 
(5-0-demethyl-25-de(l-methylpropyl)-25- 
(l-methylethyl)  avermectin  Ai,]  in  or  on 
the  raw  agricultural  commodity 
tomatoes  imported  from  Mexico  at  0.01 
part  per  million  (ppm)  and  feed  additive 
petition  (FAP)  1H5605  proposing  to 
amend  40  CFR  186.300  by  establishing  a 
feed  additive  regulation  under  section 
409  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  348)  for 
avermectin  Bi  and  its  delta-8,9-i8omer  in 
or  on  tomato  pomace  at  0.07  ppm. 

The  toxicological  data  considered  in 
support  of  these  proposed  tolerances 
were  discussed  in  a  final  rule  document 
(PP  8F3592  and  FAP  8H5550/R1032) 
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Federal  Register  of 

FR  31838).  Tolerances 
[  insecticide  on 
gric^tural  commodities 
ly  established  as 
at  .005  part  per 
cittiis  whole  fruit  at  0.02 
{ nd  meat  byproducts 
p  )m.  citrus  oil  and  dried 


published  in  the 
August  2. 1989  (54 
for  residues  of  thi 
various  raw  a 
have  been  previoiis 
follows:  cottonse^i 
million  (ppm), 
ppm,  cattle  meat 
and  milk  at  0.02 
citrus  pulp  at  O.lOlppm 

The  Agency  use  d  the  two-generation 
rat  reproduction  s  [udy  with  an 
uncertainty  factor  of  300  to  establish  a 
Reference  Dose  (F  fD).  The  300-fold 
uncertainty  factor  was  employed  to 
account  for  (1)  intjr-  and  intra-species 
differences,  (2)  pu )  death  observed  in 
the  reproduction  s  tudy.  (3)  maternal 
toxicity  (lethahty I  no-observable-effect 
level  (NOEL)  (O.og  mg/kg/day),  and  (4) 
cleft  palate  in  the  mouse  teratology 
study  with  the  isoiner  (NOEL  =  0.06 
mg/kg).Thus.  bas  >d  on  a  NOEL  of  ai2 
mg/kg/day  from  t  le  two-generation  rat 
reproduction  stud  i  and  an  uncertainty 
factor  of  30a  the  1  iD  is  0.0004  mg/kg/ 
body  weight  (bwt  /day.  Residue 
estimates  used  in  sxposure  calculations 
were  based  upon  >rocessing  studies, 
field  trial  data,  an  i  animal  feeding 
studies.  The  current  estimated  dietary 
exposure  for  the  c  verall  U.S.  population 
resulting  from  put  Hshed  and  pending 
uses  is  0.000105  m  g/kg  bwt/day,  which 
represents  26  percent  of  the  RfD.  The 
current  action  will  increase  exposure  to 
0.000113  mg/kg  bi  rt/day  or  28  percent  of 
the  RfD.  In  the  su'  igroup  population 
exposed  to  the  hij  hest  risk,  nonnursing 
infants  less  than  1  year  old,  the  current 
action  would  increase  exposure  to 
0.000386  mg/kg  bitrt/day  or  96  percent  of 
the  RfD.  Generall;  r  speaking,  the  Agency 
has  no  cause  for  c  oncem  if  anticipated 
residue  contributipn  for  all  published 
and  proposed  toldrances  is  less  than  the 
RfD. 

Because  of  devc  lopmental  effects  seen 
in  animal  studies,  the  Agency  used  the 
1-year  mouse  tera  ology  study  (with  a 
NOEL  of  0.06  mg/kg/day  for 
developmental  to;  Jcity  for  the  delta-8,9- 
isomer)  to  assess  icute  dietary  exposure 
and  determine  a  r  largin  of  exposure 
(MOE)  for  the  ove  rail  U.S.  population 


and  certain  subgn 
toxicological  end 


tups.  Since  the 
}oint  pertains  to 


developmental  to:  ;icity,  the  population 
group  of  interest  f  jr  this  analysis  is 
women  aged  13  a  id  above,  the  subgroup 


which  most  close 


women  of  child-b  taring  age.  The  MOE  is 


calculated  as  the 
the  exposure.  For 


/  approximates 


alio  of  the  NOEL  to 
this  analysis,  the 


Agency  calculated  the  MOE  for  the 

average  and  highest  exposures  for 
women  of  child-bearing  age.  The  MC^ 
for  the  average  exposure  was  calculated 
to  be  732.  for  the  individual  most  highly 
exposed,  is  167.  Generally  speaking. 
MOEs  greater  than  100  for 
developmental  toxicity  are  acceptable  to 
the  Agency. 

The  metabolism  of  the  chemical  in 
plants  and  livestock  for  this  use  is 
adequately  understood.  Any  secondary 
residues  occurring  in  meat,  meat 
byproducts,  or  milk  will  be  covered  by 
existing  tolerances  for  those 
commodities.  There  is  no  reasonable 
expectation  of  finite  residues  in  poultry 
and  swine  commodities;  therefore,  no 
tolerances  are  necessary  at  this  time. 
Adequate  analytical  methodology 
(HPLC — Fluorescence  Methods)  is 
available  for  enforcement.  Prior  to 
publication  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  enforcement 
methodology  is  being  made  available  in 
the  interim  to  anyone  who  is  interested 
in  pesticide  enforcement  when 
requested  from:  By  mail:  Calvin  Furlow, 
Public  Information  Branch.  Field 
Operations  Division  (H-7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  242.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202  (703)-557-4432. 

The  tolerance  and  food  additive 
regulation  established  by  amending  40 
CFR  parts  180  and  186  will  be  adequate 
to  cover  residues  in  or  on  tomatoes  and 
tomato  pomace.  There  are  currently  no 
actions  pending  against  the  registration 
of  this  product.  Based  on  the  above 
information  and  data  considered,  the 
Agency  concludes  that  the  tolerance  for 
avermectin  Bi  and  its  delta-8,9-isomer 
on  tomatoes  will  protect  the  public 
health  and  that  the  use  of  avermectin  Bi 
and  its  delta-8.9-isomer  in  tomato 
pomace  under  the  conditions  specified 
in  the  proposed  regulation  will  be  safe. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP 1E3943  and  FAP 
1H5605/P524].  All  written  comments 
filed  in  response  to  this  document  will 
be  available  in  the  Public  Docket  and 
Freedom  of  Information  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 


has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
188 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Feed  additives,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  29, 1991. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter  I 
of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  By  revising  §  180.449.  to  read  as 
follows: 

§  180.449    Avermectin  B,  and  Its  delta-8,9- 
isomer;  tolerances  for  residues. 

(a)  Tolerances,  to  expire  March  31, 
1993,  are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta-8,9-isomer  (a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (5-O-demethyl 
avermectin  Ai,)  and  <  20  percent 
avermectin  Bn,  (5-0-demethyl-25-di(l- 
methylpropyl)-25-l(l-methylethyl) 
avermectin  Ai,J  in  or  on  the  following 
commodities: 


Commodity 


Parts  per 
mttlJon 


Expiration  date 


Citrus,  whole  fruit... 

0.02 

Mar.  31,  1993 

Cattle,  meat 

002 

Do. 

Cattle,  mbyp _ 

0.02 

Do. 

Cottonseed - 

0.005 

Do. 

Ml* 

0.005 

Da 
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(b)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8,9-isomer  (a 
mixture  of  avermectin  containing  >  80 
percent  avermectin  Bi,  (5-0-demethyl 
avermectin  Ai.)  and  <  20  percent 
avermectin  Bib  (5-0-demethyI-25-di{l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,)  in  or  on  the  following 
commodity: 


Commodity 


Parts  p«r 
million 


Tomatoes,  fresh.. 


0.01 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  §  186.300,  to  read  as 
follows: 


§  186.300    Avermectin  B,  and  its  delta-8,9- 
isomer;  tolerances  for  residues. 

(a)  Tolerances,  to  expire  March  31, 
1993,  are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta-8,9-isomer  [a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (5-0-demethyl 
avermectin  Ai,)  and  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di{l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,)]  in  or  on  the  following 
commodity: 


Commodity  mjjjon'         Expiration  date 


Dried  citrus  pulp.. 


0.10     Mar.  31,  1993. 


(b)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta  8,9-isomer  [a 
mixture  of  avermectins  containing  >  80 
percent  avermectin  Bi,  (5-O-demethyl 
avermectin  Ai,)  and  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di(l- 
methylpropyl)-25-{l-methylethyl) 
avermectin  Ai,)J  in  or  on  the  following 
commodity: 


ComriKxlity 


Parts  per 
million 


Tomato  pomace.. 


.0.07 
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BILUNQ  CODE  eS60-S0^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  7 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  296 

TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1312 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  229 

Protection  of  Archaeological 
Resources;  Uniform  Regulations 

agency:  Departments  of  the  Interior  and 
Defense;  Forest  Service,  USDA;  and 
Tennessee  Valley  Authority. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  sections  in  the  final  uniform 
regulations  to  implement  recent 
amendments  to  the  Archaeological 
Resources  Protection  Act  of  1979 
("Act").  Principally,  these  changes 
address  the  lower  threshold  for  felony 
violations  of  the  Act.  public  awareness 
programs,  archaeological  surveys  and 
schedules,  the  Secretary  of  the  Interior's 
report  to  Congress  about  Federal 
archaeology,  and  improved  guidance  to 
Federal  land  managers  about  treatments 
of  human  remains  and  directly 
associated  objects  from  archaeological 
sites. 

DATES:  Written  comments  will  be 
accepted  until  December  10, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Douglas  H.  Scovill,  Acting 
Departmental  Consulting  Archeologist, 
P.O.  Box  37127,  room  4318. 1100  L  St. 
NW.,  Washington,  DC  20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT 

Francis  P.  McManamon,  National  Park 
Service,  Department  of  the  Interior, 
Washington,  DC,  202-343-4101;  Lars 
Hanslin.  Office  of  the  Solicitor, 
Department  of  the  Interior,  Washington, 
DC  202-343-7957:  Evan  I.  DeBIoois.  U.S. 
Forest  Service,  Department  of 
Agriculture,  Washington,  DC.  202-382- 
9425;  Christina  Ramsey.  Office  of  the 
Assistant  Secretary  for  Acquisition  and 
Logistics,  Department  of  Defense, 
Washington,  DC.  202-695-7820;  or 
Maxwell  D.  Ramsey,  Tennessee  Valley 
Authority,  Norris.  Tennessee.  615-632- 
1585. 


SUPf>LEMENTARY  INFORMATION: 
Background 

This  proposed  rule  would  amend  the 
uniform  regulations  to  implement 
changes  mandated  by  1988  amendments 
to  the  Archaeological  Resources 
Protection  Act  of  1979  ("Act";  Pub.  L.  96- 
95,  as  amended  by  Pub.  L.  100-555  and 
Pub.  L.  100-588:  93  Stat.  721. 102  Stat 
2778. 102  Slat.  2983;  16  U.S.C.  470aa- 
mm).  It  was  prepared  by  representatives 
of  the  Secretaries  of  the  Interior, 
Agriculture,  and  Defense,  and  the 
Chairman  of  the  Board  of  the  Tennessee 
Valley  Authority,  as  directed  in  section 
10(a)  of  the  Act. 

The  first  purpose  of  the  Act  is  "to 
secure,  for  the  present  and  future  benefit 
of  the  American  people,  the  protection 
of  archaeological  resources  and  sites 
which  are  on  public  lands  and  Indian 
lands"  (sec.  2(b)).  On  November  3. 1988, 
amendments  v/ere  enacted  which  have 
the  purpose  "to  improve  the  protection 
and  management  of  archeological 
resources"  (Pub.  L.  100-555)  and  "to 
strengthen  the  enforcement  provisions 
of  that  Act"  (Pub.  L.  100-588). 

Section  10(a)  of  the  Act  requires  the 
Secretaries  of  the  Interior,  Agriculture, 
and  Defense  and  the  Chairman  of  the 
Tennessee  Valley  Authority,  after 
consultation  with  other  Federal  land 
managers.  Indian  tribes,  representatives 
of  concerned  State  agencies,  and  after 
public  notice  and  hearing,  to  promulgate 
uniform  regulations  as  may  be 
appropriate  to  carry  out  the  purposes  of 
the  Act.  The  uniform  regulations  are  tn 
be  promulgated  after  consideration  of 
the  provisions  of  the  American  Indian 
Religious  Freedom  Act  (92  Stat.  469;  42 
U.S.C.  1996).  The  uniform  regulations 
originally  were  published  in  48  FR  1016 
on  January  6. 1984.  The  Departments  of 
the  Interior.  Agriculture,  and  Defense 
and  the  Tennessee  Valley  Authority 
now  find  it  appropriate  to  amend  the 
uniform  regulations  in  five  areas. 

In  addition  to  publication  of 
regulations  to  implement  the  1988 
amendments  to  the  Act,  the  proposed 
rule  also  is  intended  to  provide 
improved  guidance  to  Federal  land 
managers  about  treatments  for  human 
remains  and  directly  associated  material 
remains  from  archaeological  sites.  It  is 
timely  to  provide  this  guidance  because 
of  the  concerns  which  have  been 
expressed  by  Native  Americans  and 
others,  and  the  need  to  clarify  to  Federal 
land  managers  the  alternatives  for 
resolving  concerns  which  are  already 
available  to  them.  The  Secretary  of  the 
Interior  has  stated  that  there  is  a  need  to 
be  responsive  to  Native  American 
concerns  and  also  to  take  into  account 


46260         FedeJal  Register  /  VoL  56,  No.  176  /  Wednesday.  September  11.  1991  /  Proposed  Rules 


the  scientiGc.  educ  ationaL  and  heritage 
values  of  such  remains  and  objects. 

The  National  Pa  -k  Service  has 
engaged  in  extensi  ve  discussions  with  a 
wide  range  of  part  es  interested  in 
treatments  of  ham  in  remains  and 
directly  associated  material  remains. 
This  proposed  rule!  facilitates  the 
development  of  mdre  widely  accepted 
pohcy  and  guidan(  e  on  this  topic  and 
does  not  foreclose  options  in  the  future 
development  of  m<>re  comprehensive 
policy  and  guidance  documents 
currently  underwa^.  Additional 
guidance  to  Federal  land  managers  in 
these  amendmenta  to  the  uniform 
regulations  is  one  of  the  means  to  ensure 
more  appropriate  jreatment  of  these 
remains  and  objects.  One  of  the 
objectives  of  this  section  is  to  make  it 
clear  that  the  retui  n  to  appropriate 
individuals  and  grmps  of  human 
remains  and  associated  objects 
encountered  in  an  archaeological 
context  is  permiss  ble  under  the  existing 
statute. 

The  regulatory  i  rocess  for  providing 
appropriate  treatn  ents  of  human 
remains  and  assoc  iated  objects  is  a 
fundamental  step,  and  one  which  can  be 
taken  immediately  to  address  some  of 
the  concerns  ident  fied  by  Federal  land 
managers.  Indian  I  ribes.  anthropologists, 
archeologists.  cure  tors,  and  other 
interested  groups,  [n  addition,  the 
Secretary  of  the  In  terior  has  directed  the 
National  Park  Service  to  develop  a  new 
Department  of  the  Interior  policy 
statement  and  to  r  >vise  an  existing 
departmental  guideline  to  ensure  more 
sensitive  treatment  of  human  remains 
and  funerary  objeits  encountered  in  an 
archeological  coni  ext  on  lands 
administered  by  Ii  iterior  Department 
bureaus  or  contaii  ed  in  bureau 
collections.  The  revised  documents  also 
may  serve  as  models  for  other  public 
agencies  and  privi  te  organizations. 

The  five  areas  a  mended  by  this 
proposed  rulemak  ng  include:  (1)  The 
lower  threshold  pi  ovided  for  felony 
violations  of  the  fi  ct,  (2)  public 
awareness  progra  ns,  (3)  archaeological 
surveys  and  schec  ules,  (4)  the  Secretary 
of  the  Interior's  re  )ort.  and  (5)  improved 
guidance  to  Feder  il  land  managers 
about  treatments  or  human  remains  and 
directly  associate  I  material  remains. 
These  topics  are  c  Dvered  by  adding 
paragraphs  to  §§     .3.      .4,      .7,  and 
.13:  revising  §    .1!  i:  and  adding  new  §§ 
.20  and     .21. 

(1)  Lower  felon]  threshold.  Statutory 
amendments  redu:ed  the  figure  for 
distinguishing  crininal  penalties  based 
upon  calculations  of  damage  to 
archaeological  reiources  caused  through 
violations  of  the  /  iCt.  The  figure  was 
reduced  from  S5.0  X)  to  $500.  A  new 


paragraph  in  §    .4  is  proposed  to  clarify 
to  Federal  land  managers  the  criminal 
penalties  provided  in  the  Act  as  well  as 
incorporate  the  lower  felony  threshold 
in  the  uniform  rules. 

(2)  Public  awareness  programs.  New  § 
.20  discusses  the  requirements  jn  the  Act 
for  Federal  land  managers  to  establish 
programs  to  increase  public  awamess 
about  archaeological  protection.  Federal 
land  managers  should  incorporate  these 
programs  into  other  current  programs 
where  appropriate.  The  discussion  also 
provides  for  the  Secretary  of  the  Interior 
to  report  to  Congress  on  these  programs 
on  behalf  of  Federal  agencies. 

(3)  Archaeological  surveys  and 
schedules.  New  §     .21  discusses  the 
requirements  in  the  Act  for  the 
Departments  of  the  Interior.  Agriculture, 
and  Defense  and  the  Tennessee  Valley 
Authority  to  develop  plans  and 
schedules  for  surveying  archaeological 
resources  to  determine  their  nature  and 
extent.  It  also  encourages  other  Federal 
land  managing  agencies  to  develop  such 
plans  and  schedules.  The  surveys  should 
contribute  to  agency  planning  and  may 
be  conducted  to  systematically  cover 
areas  where  the  most  scientifically 
valuable  archaeological  resources  are 
likely  to  exist. 

(4)  The  Secretary  of  the  Interior's 
report.  Section     .19  is  proposed  to  be 
revised  to  enable  the  Secretary  of  the 
Interior  to  comprehensively  report  to 
Congress  on  behalf  of  Federal  agencies 
conducting  activities  pursuant  to  the 
Act.  This  specifically  addresses 
reporting  on  Federal  agency  public 
awareness  programs  and  systems  for 
documenting  violations  of  the  Act. 

(5)  Treatments  for  human  remains 
and  directly  associated  material 
remains.  Improved  guidance  to  Federal 
land  managers  on  treatments  for  human 
remains  and  directly  associated  material 
remains  is  contained  in  paragraphs 
added  to  55     .3,     .7.  and     .13.  The 
discussion  provides  additional 
procedures  for  notifications  to  Indian 
tribes  and  for  developing  agreements  for 
treating  human  remains  and  directly 
associated  material  remains  differently. 

Finally,  amendments  are  proposed  to 
5     .1(a)  and  5    .^(i)  to  incorporate  the 
revised  legal  reference  to  the  Act. 

Statement  of  Effects 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  These  determinations 
are  based  on  findings  that  rulemaking  is 
directed  toward  Federal  resource 


management,  with  no  economic  impact 
on  the  public. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  scq. 

List  of  Subiects 

43  CFR  Part  7 

Administrative  practice  and 
procedure.  Historic  preservation. 
Indian — lands.  Penalties.  Public  lands. 

36  CFR  Part  296 

Administrative  practice  and 
procedure,  Historic  preservation. 
Indian — lands.  Penalties,  Public  lands. 

18  CFR  Part  1312 

Administrative  practice  and 
procedure.  Historic  preservation. 
Indian — lands.  Penalties,  Public  lands. 

32  CFR  Part  229- 

Administrative  practice  and 
procedure.  Historic  preservation, 
Indian — lands.  Penalties,  Public  lands. 

Amendment  Proposal 

The  Departments  of  the  Interior, 
Agriculture,  and  Defense  and  the 
Tennessee  Valley  Authority  are 
proposing  identical  amendments  to  the 
uniform  regulations  for  protection  of 
archaeological  resources  and  are 
codifying  these  amendments  in  their 
respective  titles  of  the  Code  of  Federal 
Regulations.  Since  the  regulations  are 
identical,  the  text  of  the  amendments  is 
set  out  only  once  at  the  end  of  this 
document. 

Adoption  of  the  Common  Rule 

The  agency  specific  preambles 
adopting  the  text  of  the  common  rule 
appear  below. 


DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  7 

PART  7— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  43  CFR 
part  7  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-95,  93  Stat.  721.  as 
amended,  102  Stat.  2778. 102  Stat.  2983  (16 
U.S.C.  470aa-mm)(Sec.  10(a).)  Related 
Authority:  Pub.  L.  59-209.  34  Stat.  225  (16 
U.S.C.  432,  433):  Pub.  L  86-523,  74  Stat.  220. 
221  (16  U.S.C.  469),  as  amended,  88  Stat.  174 
(1974);  Pub.  L  89-665,  UU  Stat.  915  (16  U.S.C. 
470a-t),  as  amended,  84  Stat.  204  (1970).  87 
Stat.  139  (1973).  90  Stat.  1320  (1976).  92  Stat. 
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3467  (1978).  94  Stat  2967  (1980);  Pub.  L  95- 
341. 92  Stat  469  (42  VS.C  1996). 

§  7.1  and  7J    (Amtndadl 

2.  Sections  7.1(a),  the  first  sentence, 
and  7.3(i)  in  43  CFR  part  7  are  proposed 
to  be  revised  to  read  as  set  forth  at  the 
end  of  this  document 

§7.3.7.4.7.7,7.13    [Amended] 

3.  Sections  7.3(a)(6).  7.4(c).  7.7(b)(4). 
and  7.13(e)  in  43  CFR  part  7  are 
proposed  to  be  added  to  read  as  set 
forth  at  the  end  of  this  document. 

4.  Section  7.19  in  43  CFR  part  7  is 
proposed  to  be  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

5.  Sections  7.20  and  7.21  are  proposed 
to  be  added  to  43  CFR  part  7  to  read  as 
set  forth  at  the  end  of  this  document 
Scott  Sewrell. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  296 

PART  296— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  36  CFR 
part  296  is  revised  to  read  as  follows: 

Authority:  Pub.  L  96-95.  93  Stat  721.  as 
amended.  102  Stat.  277a  102  Stat.  2983  (16 
U.S.C.  470aa-min){Sec.  10(a).)  Related 
Authority:  Pub.  L  59-209.  34  Stat.  225  (16 
U.S.C.  432.  433);  Pub.  L  86-523,  74  Stat.  22a 
221  (16  U.S.C.  468).  as  amended.  88  Stat.  174 
(1974);  Pub.  L  89-665.  80  Stat.  915  (16  U.S.C. 
470a-f),  as  amended,  84  Stat.  204  (1970).  87 
Stat.  139  (1973).  90  Stat  1320  (1976),  92  Stat. 
3467  (1978),  94  Stat  2987  (1980);  Pub.  L  95- 
341. 92  Stat  469  (42  U.S.C.  1996). 

§§  296.1  and  296.3    [Amended] 

2.  Sections  296.1(a),  the  first  sentence, 
and  296.3(i)  in  43  CFR  part  296  are 
proposed  to  be  revised  to  read  as  set 
forth  at  the  end  of  this  document 

§§  296.3. 29&4. 296.7  and  296.13 
[Amended] 

3.  Sections  296.3(a)(6).  296!4(c). 
296.7(b)(4).  and  296.13(e)  in  36  CFR  part 
296  are  proposed  to  be  added  to  read  as 
set  forth  at  the  end  of  this  document 

4.  Section  296.19  in  43  CFR  part  296  is 
proposed  to  be  revised  to  read  as  set 
forth  at  the  end  of  this  document 

5.  Sections  296.20  and  296.21  are 
proposed  to  be  added  to  36  CFR  part  296 
to  read  as  set  forth  at  the  end  of  this 
document 


Dated  June  4. 1991. 
George  M.  LeonanL 

Associate  Chief 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

32  CFR  Part  229 

PART  229— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  32  OFR 
part  229  is  revised  to  read  as  follows: 

Authority:  Pub.  L  96-95,  93  Stat.  721.  as 
amended,  102  Stat.  2778  102  Stat.  2983  (16 
U.S.C  470aa-mm)(Sec  10(a).)  Related 
Authority:  Pub.  L  59-209.  34  Stat  225  (16 
U.S.C.  432.  433):  Pub.  L  86-523.  74  Stat  220. 
221  (16  U.SC.  469).  as  amended.  88  Stat  174 
(1974);  Pub.  L  89-665.  80  Stat  915  (16  U.S.C 
470a-t),  as  amended,  84  Stat  204  (1970),  87 
Stat.  139  (1973),  90  Stat.  1320  (1976).  92  Stat. 
3467  (1978).  94  SUt  2987  (1980);  Pub.  L  95- 
341.  92  Stat  469  (42  U.S.C.  1996). 

§§  229.1  and  229.3    [Amended] 

2.  Sections  229.1(a).  the  first  sentence 
and  229.3(i)  in  32  CFR  part  229  are 
proposed  to  be  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

§§  229.3. 229.4,  229.7,  and  229.13 
[Amended] 

3.  Sections  229.3(a)(6).  229.4(c). 
229.7(b)(4).  and  229.13(e)  in  32  CFR  part 
229  are  proposed  to  be  amended  by 
adding  paragraphs  to  read  as  set  forth  at 
the  end  of  this  document^ 

4.  Section  229.19  in  32  CFR  part  229  is 
proposed  to  be  revised  to  read  as  set 
forth  at  the  end  of  this  document 

5.  Sections  229.20  and  229.21  are 
proposed  to  be  added  to  32  CFR  part  229 
to  read  as  set  forth  at  the  end  of  this 
document 

Patricia  Means. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 


TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1312 

PART  1312— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  18  CFR 
part  1312  is  revised  to  read  as  follows: 

Authority:  Pub.  L  96-95.  93  Stat.  721.  as 
amended.  102  Stat.  2778. 102  Stat  2983  (16 
U.S.C.  470aa-mm)(Sec.  10(a).)  Related 
Authority:  Pub.  L  59-209,  34  Stat  225  (16 
U.S.C.  432,  433):  Pub.  L  86-523,  74  Stat.  220. 
221  (16  U.S.C.  469).  as  amended,  88  Stat.  174 
(1974);  Pub.  L  89-66S,  60  Stat  915  (16  U.S.C. 
470a-l),  as  amended,  84  Stat.  204  (1970).  87 


Stat.  139  (1973),  90  Stat.  1320  (1976).  92  Stat 
3467  (1978).  94  Stat.  29S7  (1990);  Pub.  L  9&- 
341. 92  Stat  468  (42  U.S.C.  1996). 


§9 131M  and  1312.9    [Amended) 

2.  Sections  1312.1(a),  the  first 
sentence,  and  1312.3(1)  in  18  CFR  part 
1312  are  proposed  to  be  revised  to  read 
as  set  forth  at  the  end  of  this  document 


§§  ni2A  1312^4. 1312.7,  and  1312.13 
(Amended] 

3.  Sections  1312.3(a)(6).  §  1312.4(c), 

S  1312.7(b)(4),  and  §  1312.13(e)  in  18  CFR 
part  1312  are  proposed  to  be  added  to 
read  as  set  forth  at  the  end  of  this 
document. 

4.  Section  1312.19  in  18  CFR  part  1312 
is  proposed  to  be  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

5.  Sections  1312.20  and  1312.21  are 
proposed  to  be  added  to  18  CFR  part 
1312  to  read  as  set  forth  at  the  end  of 
this  document. 

Marvin  T.  Runyon, 

Chairman.  Tennessee  Valley  Authority 

Text  of  the  Conunon  Rule 

The  text  of  the  common  rule,  as 
adopted  by  the  agencies  in  this 
document,  appears  below. 

§  —.1    Purpose. 

(a)  The  regulations  in  this  part 
implement  provisions  of  the 
Archaeological  Resources  Protection 
Act  of  1979,  as  amended  (16  U.S.C. 
470aa-mm)  by  establishing  the  imiform 
definitions,  standards,  and  procedures 
to  be  followed  by  all  Federal  land 
managers  in  providing  protection  for 
archaeological  resources,  located  on 
public  lands  and  Indian  lands  of  the 
United  States.  *   *  * 


§  —.3    Definitions. 


(a)  •  •  * 

(6)  The  Federal  land  manager  may 
determine  that  particular  human 
remains  and  directly  associated  materia! 
remains  that  have  been  excavated  and/ 
or  removed  from  public  lands  are  to  be 
treated  differently  from  other 
archaeological  resources  in  accordance 
with  S  —.13(e). 

(i)  Act  means  the  Archaeological 
Resources  [Protection  Act  of  1979  (18 
U.S.C.  470aa-mm). 

^.4    iToraenea  acia. 


(c)  Section  6(d)  of  the  Act  establishes 
criminal  penalties  for  violations  of  the 
Act  and  provides  that  any  person  who 
knowingly  violates,  or  counsels, 
procures,  solicits,  or  employs  any  other 


46262 
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person  to  violate  an} 
contained  in  section 
the  Act  shall,  upon 
not  more  than  SlOj 
more  than  one  year, 
however.  That  if  the 
archaeological  value 
archaeologica 
the  cost  of  restorati 
resources  exceeds 
person  shall  be  finec 
$20,000  or  imprisone  \ 
years,  or  both.  In  the 
subsequent  such 
conviction  such 
not  more  than  SlOO.i 
not  more  than  five 


prohibition 
B(a).  (b).  or  (c)  of 
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or  imprisoned  not 
)r  both:  Provided, 
commercial  or 
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of  the 

involved  and 
and  repair  of  such 
sum  of  $500,  such 

not  more  than 
not  more  than  two 

case  of  a  second  or 


violation  upon 

shall  be  fined 
,  or  imprisoned 
or  both. 


yi  tars, 

§  —.7    Notification  to  Indian  tribes  of 
possible  harm  to,  or  destruction  of,  sites  on 
public  lands  having  religious  or  cultural 
importance. 


lai  d 


(b)  •  *  • 

(4)  The  Federal 
also  seek  to  determi 
with  official  represe 
tribes  or  other  Nativ  > 
what  circumstances 
subject  of  special  no ; 
tribe  or  group  after  a 
issued.  Circumstances 
notification,  such  as 
remains,  need  not  b( 
identified  as  sites  of 
importance.  When  c 
special  notification 
determined  by  the 
manager,  the  Federa 
include  a  requireme 
conditions  of  permit 
for  permittees  to  no 
manager  immed 
occurrence  of  such 
Following  the  permi 
the  Federal  land 
and  consult  with  the 
appropriate 


jiate  / 


manager  should 
e.  in  consultation 
tatives  of  Indian 
American  groups, 
should  be  the 
ification  to  the 
permit  has  been 

calling  for 
discovery  of  human 
limited  to  areas 
religious  or  cultural 
rcumstances  for 
1  ave  been 
eral  land 

land  manager  shall 
t  in  terms  and 
.  under  §  — .9(c). 
the  Federal  land 
upon  the 
rcumstances. 
tee's  notification, 
shall  notify 
tribe  or  group  as 
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§  —.1 3    Custody  of  archaeological 
resources. 


iig 


I  :ul 


'  b  ! 


(e)  Notwithstandi 
paragraphs  (a)  throi^h 
section,  the  Federal 
determine  that  part 
remains  and  directlj 
remains  that  have 
or  removed  from  pu 
be  preserved  and  m 
scientific  or  educati6na 
Federal  land  manag  ir 
shall  be  made  pursuant 
(e)(1)  through  (e)(5) 

(1)  The  Federal  la 
consult  with  official 
Indian  tribes  or 
consulted  with 
this  part  and  may 


• groi  ps 


the  provisions  of 
(d)  of  this 
and  manager  may 
lar  human 
associated  material 
en  excavated  and/ 
ic  lands  need  not 
ntained  in  a 

I  institution.  The 
's  determination 
to  paragraphs 
)f  this  section, 
id  manager  shall 
representatives  of 
identified  or 
pursuant  to  §  — .7(b)  of 
uj  dertake  similar 


consultation  with  other  appropriate 
interested  parties,  including 
archaeological  authorities. 

(2)  In  reaching  such  a  determination, 
the  Federal  land  manager  shall  consider 
the  relationship  of  the  Indian  tribe, 
group,  or  individual  with  the  remains; 
the  religious  or  cultural  importance  of 
the  remains  to  the  Indian  tribe,  group,  or 
individual;  the  importance  of  the 
remains  as  a  source  of  information 
about  the  past;  and  when  applicable  the 
manner  of  disposition  of  the  remains 
proposed  by  the  Indian  tribe,  group,  or 
individual. 

(3)  The  Federal  land  manager  shall 
document  any  such  determination  and 
its  basis. 

(4)  If  such  a  determination  to  give 
custody  of  remains  to  an  Indian  tribe, 
group,  or  individual  is  made,  the  manner 
of  disposition  shall  be  specified  in  a 
written  agreement,  defining  appropriate 
terms  and  conditions,  between  the 
Federal  land  manager  and  the  Indian 
tribe,  group,  or  individual.  Failure  of  the 
Indian  tribe,  group,  or  individual  to 
comply  with  the  terms  of  such 
agreement  will  result  in  its  cancellation 
and  return  of  the  remains  to  the  Federal 
land  manager. 

(5)  The  Federal  land  manager  may  not 
make  such  a  determination  regarding 
any  remains  during  the  time  they  are 
secured  as  evidence  in  a  criminal 
proceeding. 

§  —.19    Report. 

(a)  Each  Federal  land  manager,  when 
requested  by  the  Secretary  of  the 
Interior,  shall  submit  such  information 
as  is  necessary  to  enable  the  Secretary 
to  comply  with  section  13  of  the  Aci  and 
comprehensively  report  on  activ'''"s 
carried  out  under  provisions  of  the  .^c♦. 

(b)  The  Secretary  of  the  Interior  shall 
include  in  the  annual  comprehensive 
report,  submitted  to  the  Committee  on 
Interior  and  Insular  Affairs  of  the  United 
States  House  of  Representatives  and  to 
the  Committee  on  Energy  and  Natural 
Resources  of  the  United  Stales  Senate 
under  section  13  of  the  Act,  information 
on  public  awareness  programs 
submitted  by  each  Federal  land  manager 
under  §  — .20(b).  Such  submittal  shall 
fulfill  the  Federal  land  manager's 
responsibility  under  section  10(c)  of  the 
Act  to  report  on  public  awareness 
programs. 

(c)  The  comprehensive  report  by  the 
Secretary  of  the  Interior  also  shall 
include  information  on  the  activities 
carried  out  under  section  14  of  the  Act. 
Each  Federal  land  manager,  when 
requested  by  the  Secretary,  shall  submit 
any  available  information  on  surveys 
and  schedules  and  suspected  violations 


in  order  to  enable  the  Secretary  to 
summarize  in  the  comprehensive  report 
actions  taken  pursuant  to  section  14  of 
the  Act. 

§  —.20    Public  Awareness  Programs. 

(a)  Each  Federal  land  manager  shal' 
establish  a  program  to  increase  public 
awareness  of  the  need  to  protect 
important  archaeological  resources 
located  on  public  and  Indian  lands. 
Educational  activities  required  by 
section  10(c)  of  the  Act  should  be 
incorporated  into  other  current  agency 
public  education  and  interpretation 
programs  where  appropriate. 

(b)  Each  Federal  land  manager 
annually  shall  submit  to  the  Secretary  of 
the  Interior  the  relevant  information  on 
public  awareness  activities  required  by 
section  10(c)  of  the  Act  for  inclusion  in 
the  comprehensive  report  on  activities 
required  by  section  13  of  the  Act. 

§—.21    Surveys  and  schedules. 

(a)  The  Secretaries  of  the  Interior, 
Agriculture,  and  Defense  and  the 
Chairman  of  the  Board  of  the  Tennessee 
Valley  Authority  shall  develop  plans  for 
surveying  lands  under  each  agency's 
control  to  determine  the  nature  and 
extent  of  archaeological  resources 
pursuant  to  section  14(a)  of  the  Act. 
Such  activities  should  be  consistent  with 
Federal  agency  planning  policies  and 
other  historic  preservation  program 
responsibilities  required  by  16  U.S.C.  470 
et  seq.  Survey  plans  prepared  under  this 
section  shall  be  designed  to  comply  with 
the  purposes  of  the  Act  regarding  the 
protection  of  archaeological  resources. 

(b)  The  Secretaries  of  the  Interior. 
Agriculture,  and  Defense  and  the 
Chairman  of  the  Board  of  the  Tennessee 
Valley  Authority  shall  prepare 
schedules  for  surveying  lands  under 
each  agency's  control  that  are  likely  to 
contain  the  most  scientifically  valuable 
archaeological  resources  pursuant  to 
section  14(b)  of  the  Act.  Such  schedules 
shall  be  developed  based  on  objectives 
and  information  identified  in  survey 
plans  described  in  paragraph  (a)  of  this 
section  and  implemented  systematically 
to  cover  areas  where  the  most 
scientifically  valuable  archaeological 
resources  are  likely  to  exist. 

(c)  Guidance  for  the  activities 
undertaken  as  part  of  paragraphs  (a) 
through  (b)  of  this  section  is  provided  by 
the  Secretary  of  the  Interior's  Standards 
and  Guidelines  for  Archaeology  and 
Historic  Preservation. 

(d)  Other  Federal  land  managing 
agencies  are  encouraged  to  develop 
plans  for  surveying  lands  under  their 
jurisdictions  and  prepare  schedules  for 
surveying  to  improve  protection  and 
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management  of  archaeoio^cal 
resources. 

(e)  The  Secretaries  of  the  interior, 
Agriculture,  and  Defense  and  the 
Chairman  of  the  Board  of  the  Tennessee 
Valley  Authority  shall  develop  a  system 
for  documenting  and  reporting 
suspected  violations  of  the  various 
provisions  of  the  Act  This  system  shall 
reference  a  set  of  procedures  for  use  by 
officers,  employees,  or  agents  of  Federal 
agencies  to  assist  them  in  recognizing 
violations,  documenting  relevant 
evidence,  and  reporting  assembled 
information  to  the  appropriate 
authorities.  Methods  employed  to 
document  and  report  such  violations 
should  be  compatible  with  existing 
agency  reporting  systems  for 
documenting  violations  of  other 
appropriate  Federal  statutes  and 
regulations.  Summary  information  to  be 
included  in  the  Secretary's 
comprehensive  report  shall  be  based 
upon  the  system  developed  by  each 
Federal  land  manager  for  documenting 
suspected  violations. 
[FR  Doc.  91-21721  Filed  9-10-91:  8:45  am] 

BtLUNO  COOe  «3tO-70-M,  3419-11-M,  MKMtt-M, 

B120-01-M 


JAMES  MADtSON  MEMORIAL 
FELLOWSHIP  FOUNDATION 

45  CFR  Chapter  XXIV 

Fellowship  Program  Reouireinents 

AGENCY:  James  Madison  Memorial 
Fellowship  Foundation. 
ACnOM:  Proposed  rules. 

SUMMARY:  These  proposed  regulations 
implement  the  James  Madison  Memorial 
Fellowship  Act  of  1988.  They  are 
intended  to  allow  annual  competitions 
for  James  Madison  Fellowships  to 
commence.  The  rules  govern  the 
qualifications,  nominations,  and 
applications  of  candidates  for 
fellowships;  the  selection  of  fellows  by 
the  Foundation;  the  graduate  programs 
fellows  must  pursue;  the  conditions 
attached  to  awards;  and  related 
requirements  and  expectations 
regarding  fellowships. 
DATES:  Comments  must  be  submitted  in 
writing  on  or  before  October  11, 1991. 
ADDRESSES:  Send  written  comments  to: 
James  Madison  Memorial  Fellowship 
Foundation.  2000  K  Street,  NW.,  suite 
303.  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Banner.  Jr.,  (202)  653-8700. 
SUPPLEMENTARY  INFORMATION:  Under 
the  James  Madison  Memorial  Fellowslup 
Act,  the  James  Madison  Memorial 
Fellowship  Foundation  cannot  begin  to 


award  fellowships  unless  and  until  $10 
million  is  raised  to  support  its  fellowship 
programs  or  Congress  provides 
legislative  relief  from  this  requirement. 
The  Foundation  is  presently  seeking 
legislative  relief  and  anticipates 
receiving  it  in  time  to  award  fellowships 
in  1992  under  these  regulations 
proposed.  Until  it  receives  legislative 
relief,  however,  Hnal  regulations 
governing  its  fellowship  programs  will 
not  become  effective.  Once 
authorization  to  award  fellowships  has 
been  secured  and  final  regulations 
become  effective,  the  Foundation  will 
notify  interested  parties  through  a  notice 
in  the  Federal  Register.  In  anticipation 
of  securing  authorization,  the  flrst 
fellowship  competition  governed  by 
these  proposed  regulations  will  proceed. 

The  James  Madison  Memorial 
Fellowship  Act  authorizes  fellowship 
support  for  graduate  study  by  teachers 
of  American  history  and  social  studies 
and  by  college  seniors  or  recent  college 
graduates  who  wish  to  become  teachers 
of  the  same  subject.  However,  in  order 
not  to  exclude  from  consideration  for 
James  Madison  Fellowships  those 
teachers  or  would-be  teachers  whose 
current  or  future  secondary  school 
instruction,  while  concerning  the  usual 
subjects  covered  by  courses  in 
American  history  and  social  studies, 
may  be  carried  on  in  courses  entitled 
"government"  or  similar  names,  these 
proposed  regulations  go  beyond  the  Act 
to  apply  to  those  teachers  and  would-be 
teachers  who  do  or  will  offer  secondary 
school  instruction  in  American 
government. 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  does  not  apply  to 
these  proposed  regulations  because  they 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  Consequently,  an  Initial 
Regulatory  Flexibility  Analysis  need  not 
be  performed.  Section  610  of  the  Act 
provides  for  periodic  review  of  rules 
which  have  or  will  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  businesses.  In 
accordance  with  this  provision, 
comments  from  small  entitles 
concerning  these  rules  will  be 
considered.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601  et  seq.  in  correspondence. 

Sections  2400.14,  2400.21,  2400.53-54. 
and  2400.61-63  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  James  Madison  Memorial  Fellowship 
Foundation  will  submit  a  copy  of  forms 
required  under  these  sections  to  the 
Office  of  Management  and  Budget  for  its 
review  (40  U.S.C  3540(h)). 
Organizations  and  individuals  desiring 


to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok.  The  annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response  for  an 
anticipated  1500  applicants. 

List  of  SubjecU  in  45  CFR  Part  2400 
Education,  Fellowships. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  20 
U.S.C.  4501  et  seq..  title  45  of  the  Code  of 
Federal  Regulations  is  amended  to  add  a 
new  chapter  XXIV,  consisting  of  part 
2400  to  read  as  follows: 

Ctwpter  XXIV— Jam**  Madison  Memorial 
Fellowship  Foundation 

PART  2400    FELLO¥/SHIP  PROGRAM 
REQUIREMENTS 


Sul>part  A— Oaneral 

2400.1  Purposes. 

2400.2  Annual  competition. 

2400.3  Eligibility. 

2400.4  Definitions. 

Subpart  B— Nominations  and  AppHcatlons 

2400.10  Nominations  by  schools  and  school 
districts. 

2400.11  Number  of  nominees  per  school  and 
school  district. 

2400.12  Nominations  by  colleges. 

2400.13  Number  of  nominees  per  college. 

2400.14  Nomination  and  application 
coordinators. 

2400.15  Direct  applications. 

Sut>part  C— Application  Process 

2400.20  Preparation  of  applications. 

2400.21  Contents  of  applications. 

2400.22  Application  deadline. 

Sut>part  D — Selection  of  FeHows 

2400.30  Selection  criteria. 

2400.31  Selection  process. 

Subpart  E— Graduate  Study 

2400.40  Institutions  of  graduate  study. 

2400.41  Degree  programs. 

2400.42  Approval  of  programs. 

2400.43  Required  courses  of  graduate  study. 

2400.44  Special  Consideration:  Junior 
fellows'  course  of  study. 

Subpart  F— fallowsMp  Stipends 

2400.50  Amount  of  stipends. 

2400.51  Duration  of  stipends. 

2400.52  Use  of  stipends. 

2400.53  Certification  for  stipends. 

2400.54  Payment  of  stipends. 

2400.55  Termination  of  stipends. 
240ase  Repayment  of  stipends. 
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Subpart  G— Special  C«|ndttions 

2400.60  Other  awards 

2400.61  Renewal  of  a4ar<)s. 

2400.62  Postponent 

2400.63  Evidence  of  mfaster 
Authority:  20  U.S.C.  ^1 


of  awards. 


Subpart  A— General 


§  2400.1    Purpose*. 

(a)  The  purposes 
Madison  Memorial 
are  to: 

(1)  Provide  incentiies 
degree  level  graduati  i 
history,  principles,  a 
the  United  States  Cohst 
outstanding  in-service 
teachers  of  America 
government,  and 
outstanding  college 
to  become  teachers 
and  thereby  to 

(2)  Strengthen  tea 
secondary  schools  about 
and  subsequent  history 
States  Constitution. 

(b)  The  Foundatio 
time  undertake  othei 
activities  to  fulfill 


ol  the  James 

F  sllowship  Program 

for  master's 
study  of  the 
lid  development  of 
itution  by 
high  school 
history.  American 
studies  and  by 
^aduates  who  plan 
the  same  subjects; 


soc  al 


•if 


(  hing  in  the  nation's 
the  framing 
of  the  United 


§  2400.2    Annual  combetltion 

To  achieve  its  prinlci 
Foundation  holds  an 
to  select  high  school 
college  graduates  to 
Fellows, 


8  degree, 
et  seq. 


thi  !se 


may  from  time  to 
closely  related 
goals. 


pal  purposes,  the 
annual  competition 
teachers  and 
)e  James  Madison 


§2400.3    Eligibility. 

Individuals  eligibl  i  to  be  nominated 
for,  apply  for,  and  he  Id  a  James  Madison 
Fellowship  are  Unite  d  States  citizens, 
United  States  nation  lis,  or  permanent 
residents  of  the  Northern  Mariana 
Islands  who  are: 

(a)  Full-time  high  ^hool  teachers  of 
American  history,  A  nerican 
government,  or  socic  1  studies  who: 

(1)  Have  at  least  t  iree  years  of  prior 
classroom  experienc  s  as  secondary 
school  teachers; 

(2)  Are  under  cont  act,  or  can  provide 
evidence  of  being  ur  der  prospective 
contract,  to  teach  ful  I  time  as  high 
school  teachers  of  A  merican  history, 
American  govemme  it.  or  social  studies: 

(3)  Have  demonsti  ated  records  of 
willingness  to  devot;  themselves  to 
civic  responsibilities  and  to  professional 
and  collegial  activiti  ?s  within  their 
schools  and  school  (  istricts; 

(4)  Are  highly  recc  mmended  by  their 
department  heads,  s  :hool  principals, 
school  district  super  ntendents,  or  other 
supervisors; 

(5)  Qualify  for  adi  lission  with 
graduate  standing  ai  accredited 
institutions  of  highei  education  of  their 
choice  that  offer  ma  iter's  degree 
programs  allowing  £  t  least  12  hours  or 


their  equivalent  of  study  of  the  origins, 
principles,  and  development  of  the 
Constitution  of  the  United  States  and  of 
its  comparison  with  the  constitutions  of 
other  forms  of  government; 

(6)  Are  able  to  complete  their 
proposed  courses  of  graduate  study 
within  five  years  of  part-time  study 
during  summers  or  in  evening  or 
weekend  programs; 

(7)  Agree  to  attend,  at  the 
Foundation's  expense,  a  four-week 
institute  on  the  United  States 
Constitution,  if  one  is  convened  by  the 
Foundation,  normally  during  the  summer 
following  the  commencement  of  their 
fellowships;  and 

(8}  Sign  agreements  that,  upon 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  teach 
full  time  in  secondary  schools  for  a 
period  of  not  less  than  one  year  for  each 
full  year  of  study  for  which  assistance 
was  received,  preferably  in  the  state 
listed  as  their  legal  residence  at  the  time 
of  their  fellowship  award. 

(b)  Those  who  aspire  to  become  full- 
time  secondary  school  teachers  of 
American  history,  American 
government,  or  social  studies  who: 

(1)  Are  matriculated  college  seniors 
pursuing  their  baccalaureate  degrees  full 
time  or  recipients  of  baccalaureate 
degrees  no  more  than  three  years  prior 
to  the  commencement  of  a  fellowship 
who  rank  or  ranked  in  the  upper  third  of 
their  graduating  class  or  hold  or  held 
equivalent  academic  standing  at  those 
institutions  that  do  not  maintain  or 
announce  academic  rankings; 

(2]  Plan  to  begin  graduate  study  on  a 
full-time  basis; 

(3)  Have  demonstrated  records  of 
willingness  to  devote  themselves  to 
civic  responsibilities; 

(4)  Are  highly  recommended  by 
faculty  members,  deans,  or  other 
persons  familiar  with  their  potential  for 
graduate  study  of  American  history  and 
government  and  their  serious  intention 
to  enter  the  teaching  profession  as 
instructors  of  American  history, 
American  government,  or  social  studies; 

(5)  Qualify  for  admission  with 
graduate  standing  at  accredited 
institutions  of  higher  education  of  their 
choice  that  offer  master's  degree 
programs  that  allow  at  least  12  hours  or 
their  equivalent  of  study  of  the  origins, 
principles,  and  development  of  the 
Constitution  of  the  United  States  and  of 
its  comparison  with  the  constitutions 
and  histoQr  of  others  forms  of 
government; 

(6)  Are  able  to  complete  their 
proposed  courses  of  graduate  study 
within  two  years  of  full-time  study; 

(7)  Agree  to  attend,  at  the 
Foundation's  expense,  a  four-week 


institute  on  the  United  States 
Constitution,  if  one  is  convened  by  the 
Foundation,  normally  during  the  summer 
following  the  commencement  of  their 
fellowships;  and 

(8)  Sign  an  agreement  that,  upon 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  teach 
full  time  in  secondary  schools  for  a 
period  of  not  less  than  one  year  for  each 
full  year  of  study  for  which  assistance 
was  received,  preferably  in  the  state 
listed  as  their  legal  residence  at  the  time 
of  their  fellowship  award. 

§2400.4    Definitions. 

As  used  in  this  part: 

Academic  year  means  the  period  of 
time  in  which  a  full-time  student  would 
normally  complete  two  semesters,  two 
trimesters,, three  quarters,  or  their 
equivalent  of  study. 

Act  means  the  James  Madison 
Memorial  Fellowship  Act. 

Fee  means  a  typical  and  usual  non- 
refundable charge  by  an  institution  of 
higher  education  for  a  service,  privilege, 
or  use  of  property  which  is  required  for 
a  fellow's  enrollment  and  registration. 

Fellow  means  a  recipient  of  a 
fellowship  from  the  Foundation. 

Fellowship  means  an  award,  called  a 
James  Madison  Fellowship,  made  to  a 
person  by  the  Foundation  for  graduate 
study. 

Foundation  means  the  James  Madison 
Memorial  Fellowship  Foundation. 

Full-time  student  means  a  student 
who  is  carrying  a  sufficient  number  of 
credit  hours  or  their  equivalent  to  secure 
the  degree  toward  which  the  student  is 
working,  in  no  more  time  than  the  length 
of  time  normally  taken  at  the  institution 
of  higher  education  attended  by  the 
student. 

Graduate  study  means  the  courses  of 
study  beyond  the  baccalaureate  level 
which  lead  to  a  master's  degree. 

High  school  means  grades  9  through 
12. 

Institution  of  higher  education  has  the 
meaning  given  in  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C.  , 
1141(a)). 

Junior  fellowship  means  a  James 
Madison  Fellowship  granted  either  to  a 
college  senior  or  to  a  college  graduate 
who  has  received  a  baccalaureate 
degree  no  more  than  three  years  prior  to 
the  commencement  of  a  fellowship  and 
who  seeks  to  become  a  secondary 
school  teacher  of  American  history. 
American  government,  or  social  studies 
for  full-time  graduate  study  toward  a 
master's  degree  whose  course  of  study 
emphasizes  the  framing,  principles, 
history,  and  interpretation  of  the  United 
States  Constitution. 
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Master's  degree  means  the  first  pre- 
doctoral  graduate  degree  offered  by  an 
institution  of  higher  education  beyond 
the  baccalaureate  degree,  for  which  a 
baccalaureate  degree  is  a  prerequisite. 

Matriculated  means  formally  enrolled 
in  a  master's  degree  program  in  an 
institution  of  higher  education. 

Resident  means  a  person  who  has 
legal  residence  in  the  state,  recognized 
under  state  law.  If  a  question  arises 
concerning  a  fellow's  state  of  residence, 
the  Foundation  determines,  for  the 
purposes  of  this  program,  of  which  state 
the  person  is  a  resident,  taking  into 
account  the  fellow's  place  of  registration 
to  vote,  parent's  place  of  residence,  and 
eligibility  for  in-state  tuition  rates  at 
public  institutions  of  higher  education. 

Satisfactory  progress  means  a  junior 
fellow's  completion  of  the  number  oi 
courses  normally  expected  of  full-time 
master's  degree  candidates  at  the 
institution  of  higher  education  that  the 
fellow  attends,  and  a  senior  fellow's 
completion  each  year  of  the  number  of 
courses  toward  a  master's  degree  agreed 
upon  each  year  by  the  Foundation  as 
constituting  that  fellow's  part-time 
course  of  study. 

Secondary  school  has  the  same 
meaning  given  that  term  by  section 
1201(d)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1141(d)). 

Senior  means  a  student  at  the 
academic  level  recognized  by  the 
institution  of  higher  education  as  being 
in  the  last  year  of  study  before  receiving 
the  baccalaureate  degree. 

Senior  fellowship  means  a  James 
Madison  Fellowship  granted  to  a  high 
school  teacher  of  American  history, 
American  government,  or  social  studies 
for  part-time  graduate  study  toward  a 
master's  degree  whose  course  of  study 
emphasizes  the  framing,  principles, 
history,  and  interpretation  of  the  United 
States  Constitution. 

State  means  each  of  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and, 
considered  as  a  single  entity,  Guam,  the 
United  States  Virgin  Islands,  American 
Samoa,  the  Trust  Territories  of  the 
Pacific  Islands,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

Stipend  means  the  amount  paid  to  a 
fellow  or  to  the  educational  institution 
that  the  fellow  attends  to  cover  the  costs 
of  graduate  study  under  a  fellowship. 

Term  means  the  period — semester, 
trimester,  or  quarter — used  by  an 
institution  of  higher  education  to  divide 
its  academic  year. 


Subpart  B — Nominations  and 
Applications 

§  2400.10    Nomlnatlont  by  schoolt  and 
school  districts. 

All  school  districts  and  secondary 
schools  in  which  teachers  are  currently 
employed  may  nominate  high  school 
■  teachers  of  American  history,  American 
government,  or  social  studies  as 
candidates  for  fellowships. 

§  2400. 1 1    NumtMr  of  nominees  per  school 
and  school  district 

Each  independent  and  parochial 
school  may  nominate  one  high  school 
teacher,  and  each  school  district  may 
nominate  up  to  three  high  school 
teachers  for  each  annual  competition. 

§  2400.12    Nominations  by  colleges. 

All  four-year  colleges  may  nominate 
seniors  and  graduates  who  have 
received  their  baccalaureate  degrees  no 
more  than  three  years  prior  to  the 
commencement  of  fellowships  as 
candidates  for  fellowships. 

§  2400. 1 3    Number  of  nominees  per 
college. 

(a)  Each  college  may  nominate  up  to 
three  seniors  or  graduates  who  have 
received  their  baccalaureate  degrees  no 
more  than  three  years  prior  to  the 
commencement  of  fellowships  for  each 
annual  competition.  Nominees  may  have 
legal  residence  in  any  state. 

(b)  If  a  college  separately  lists  more 
than  one  component  in  the  current 
edition  of  Educational  Directory: 
Colleges  and  Universities,  published  by 
the  United  States  Department  of 
Education,  each  component  may 
nominate  up  to  three  students.  However, 
a  component  that  is  organized  solely  for 
administrative  purposes  and  has  no 
students  may  not  nominate  a  student. 

§  2400.14    Nomination  and  application 
coordinators. 

(a)  Each  school,  school  district,  and 
college  that  chooses  to  nominate  a 
candidate  or  candidates  for  fellowships 
must  provide  the  Foundation  with  the 
name,  business  address,  and  business 
telephone  number  of  a  member  of  its 
faculty  or  staff  who  will  administer  and 
coordinate  the  nomination  process  at 
that  institution. 

(b)  Nomination  and  application 
coordinators,  with  the  assistance  of 
written  materials  provided  by  the 
Foundation,  publicize  the  fellowship 
competitions,  establish  systems  for 
determining  nominees,  solicit 
recommendations  of  potential  nominees, 
determine  the  willingness  of  potential 
nominees  to  apply  for  fellowships, 
forward  the  names  and  addresses  of 
nominees  to  the  Foundation  by  a  stated 


deadline,  and  counsel  nominees  in 
preparing  fellowship  applications. 

§2400.15    Direct  applications. 

High  school  teachers  of  American 
history,  American  government,  and 
social  studies,  college  seniors,  and  those 
college  graduates  who  have  received 
their  baccalaureate  degrees  no  more 
than  three  years  prior  to  the 
commencement  of  fellowships  may 
apply  directly  to  the  Foundation  for 
fellowships.  Direct  applications  are 
administered  and  evaluated  on  the  same 
basis  as  applications  from  nominees. 

Subpart  C— Application  Process 

§  2400.20    Preparation  of  applications. 

Applications,  on  forms  mailed  directly 
by  the  Foundation  to  nominees  and 
those  who  wish  to  make  direct 
application,  must  be  completed  by  all 
fellowship  candidates  in  order  that  they 
be  considered  for  an  award. 

§  2400.2 1    Contents  of  applications. 

Applications  must  include  for 
(a)  Senior  fellowships: 

(1)  Supporting  information  which 
affirms  an  applicant's  wish  to  be 
considered  for  a  fellowship;  provides 
information  about  his  or  her 
background,  interests,  goals,  and  the 
school  in  which  he  or  she  teaches;  and 
includes  a  statement  about  the 
applicant's  educational  plans  and 
specifies  how  those  plans  will  enhance 
his  or  her  career  as  a  secondary  school 
teacher  of  American  history.  American 
government,  or  social  studies: 

(2)  An  essay  of  up  to  600  words  that 
explains  the  importance  of  the  study  of 
the  Constitution  to: 

(i)  Young  students, 

(ii)  The  applicant's  career  aspirations 
and  his  or  her  contribution  to  public 
service,  and 

(iii)  Citizenship  generally  in  a 
constitutional  republic; 

(3)  The  applicant's  proposed  course  of 
graduate  study,  including  the  courses  to 
be  taken  and  the  prospective  subject  or 
his  or  her  master's  thesis,  where 
applicable,  that  leads  to  a  master's 
degree:  the  specific  degree  sought:  and 
evidence  of  his  or  her  graduate  school 
application: 

(4)  Three  evaluations,  one  from  an 
immediate  supervisor,  that  attest  to  the 
apphcant's  strengths  and  abilities  as  a 
high  school  teacher;  and 

(5)  A  certified  college  transcript, 
(b)  Junior  fellowships: 

(1)  Supporting  information  which 
affirms  an  applicant's  wish  to  be 
considered  for  a  fellowship:  provides 
information  about  the  applicant's 
background,  interests,  goals,  and  the 


I 
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college  which  he  or  sh«  attends  or 
attended:  and  indui  les  a  statement 
about  the  applicant  s  educational  plans 
and  specifies  how  t  lose  plans  will  lead 
to  a  career  as  a  seoindary  school 
teacher  of  Americai  i  history,  American 
government,  or  sociil  studies; 

(2)  An  essay  of  u|  i  to  600  words  that 
explaiiis  the  import  ince  of  the  study  of 
4he  Constitution  to: 

(i)  Young  student  i, 

(ii)  The  applicant  s  career  aspirations 
and  his  or  her  contr  bution  to  public 
service,  and 

(iii)  Citizenship  g(  merally  in  a 
constitutional  repul:  lie; 

(3)  Applicant's  proposed  course  of 
graduate  study,  inciuding  the  courses  to 


pective  subject  of 
esis,  where 
s  to  a  master's 
egree  sought;  and 


be  taken  and  the  p 

his  or  her  master's 

applicable,  thai  lea 

degree:  the  specific 

evidence  of  his  or  hpr  graduate  school 

application; 

(4)  Three  evaluations  that  attest  to  the 
applicant's  academ  c  achievements  and 
to  his  or  her  potenti  i\  to  become  an 
outstanding  second  iry  school  teachen 


and 
(5)  A  certified  col 


certification  of  the  i  pplicant's  class 


ege  transcript  and 


institutions  that 
:e  academic 


standing  from  those 
maintain  or  annoim 
rankings. 


§2400.22    AppMcatifi  n  I 

Applicants  must  jubmit  complete 
applications  postmarked  by  January 
15th  of  each  year  pmcedrng  the  start  of 
the  academic  year  irr  which  they  are 
applying.  I 

AppHcations  not  submitted  by  this 
date,  with  all  required  supporting 
documents,  will  nonbe  considered. 


Subpart  D— Set 


1  ol  Fellows 


§2400.30    Selection  criteria. 

Applicants  will  !>►  evaluated,  on  the 
basis  of  materials  iit  their  applications, 
as  follows: 


commitment  to 
listory.  American 


(a)  Demonstrated 
teaching  American 
government  orsocibl  studies  at  the 
secondary  school  le  vel; 

(b)  Demonstrated  intention  to  pursue 
a  program  of  gradu.ite  study  that 
emphasizes  the  Coi  stitution  and  to  offer 
classroom  instnictii  m  in  that  subject; 

(c)  Demonstrated  record  of 
willingness  to  devo  e  themselves  to 
civic  responsibility; 

(d)  Outstanding  f  erformance  or 
potential  of  perfom  ance  as  classroom 
teachers; 

|e)  Academic  achiievements  and 
demonstrated  capa  :ity  for  graduate 
study;  and 


(f)  Proposed  courses  of  graduate 
study,  especially  the  nature  and  extent 
of  their  subject  matter  components,  and 
their  relationship  to  the  enhancement  of 
applicants'  teaching  and  professional 
activities. 

§  2400.31    Selection  process. 

(a)  An  independent  review  committee 
appointed  by  the  Foundation  will 
evaluate  all  vahd  applications  and 
recommend  to  the  Foundation  the  most 
outstanding  applicants  from  each  state 
for  James  Madison  Fellowships. 

(b)  From  among  candidates 
recommended  for  fellowships  by  the 
review  committee,  the  Foundation  will 
name  James  Madison  Fellows.  The 
selection  procedure  will  assure  that  at 
least  one  James  Madison  Fellow,  junior 
or  senior,  is  selected  from  each  state  in 
which  there  are  at  least  two  resident 
applicants  who  meet  the  selection 
criteria  in  S  240&30. 

(c)  The  Foundarhon  may  name,  horn 
among  those  recoauncnded  by  the 
review  committee,  an  alternate  or 
alternates  for  each  fellowship.  An 
alternate  will  receive  a  fellowship  if  the 
person  named  as  a  James  Madison 
Fellow  declines  the  award  oi  is  not  able 
to  commence  study  at  the  start  of  the 
following  academic  year. 

(d)  Funds  permitting,  the  Foundation 
may  also  select  from  among  those 
recommended  by  the  review  committee, 
fellows  at  large. 

Subpart  E— Graduate  Study 

§2400.40    Institutions  of  gradtiate  study. 

Fellowship  recipients  may  attend  any 
accredited  institution  of  higher 
education  in  the  United  Slates  with  a 
master's  degree  program  offering 
courses  or  training  that  emphasize  the 
origins,  principles,  and  development  of 
the  Constitution  of  the  United  States 
and  its  comparison  with  the 
constitutions  and  history  of  other  forms 
of  government 

§  2400.41    Degree  programs. 

(a)  Fellows  may  pursue  a  master's 
degree  in  history,  political  science,  or 
government  the  degree  of  Master  of 
Arts  in  Teaching  or  a  related  master's 
degree  that  permits  •  concentration  in 
American  history,  American 
government  or  social  studies. 

(b)  A  master's  degree  pursued  under  a 
James  Madison  Fellowship  may  entail 
either  one  or  two  years  or  their 
equivalent  of  study,  according  to  the 
requirements  of  each  institution  at 
which  a  Fellow  is  enrolled. 


§  2400.42    Approval  of  programs. 

The  Foundation  must  approve  each 
fellow's  program  of  graduate  study.  To 
be  approved,  the  program  must 

(a)  On  a  part-time  or  full-time  basis 
lead  to  a  master's  degree  in  history, 
political  science,  or  government,  the 
degree  of  Master  of  Arts  in  Teaching,  or 
a  related  master's  degree  that  permits  a 
concentration  in  American  history, 
American  government  or  social  studies; 

(b)  Include  courses,  graduate 
seminars,  or  opportunities  for 
independent  study  in  topics  directly 
related  to  the  framing  and  history  of  the 
CoQstitutioa  of  the  United  States; 

(c)  Be  pursued  at  an  institution  that 
assures  a  willingness  to  accept  up  to  6 
semester  hours  of  accredited  transfer 
credits  from  another  graduate  institution 
for  a  fellow's  successful  completion  of  a 
summer  institute  that  may  be  offered  by 
the  Foundation.  For  the  Foundation's 
purposes,  these  6  semester  hours  may  be 
included  in  the  required  minimum  of  12 
semester  hours  or  their  equivalent  of 
study  of  the  United  States  Constrtntron; 
and 

(d)  Be  pursued  at  an  institution  that 
encourages  the  fellow  to  enhance  his  or 
her  capacities  as  a  teacher  of  American 
history,  American  government  or  social 
studies  and  to  continue  his  or  her  career 
as  a  secondary  school  teacher. 

§  2400.43    Required  courses  of  graduate 
study. 

(a)  To  be  accepteibte  to  the 
Foundation,  those  courses  related  to  the 
Constitution  referred  to  in  8  2400.42 
must  amount  to  at  least  12  semester 
hours  or  their  equivalent  of  study  of 
topics  directly  related  to  the  United 
States  Constitution.  More  than  12  hours 
or  their  equivalent  of  such  study  is 
strongly  encouraged. 

(b)  The  courses  that  fulfill  the  required 
minimum  of  12  semester  hours  or  their 
equivalent  of  study  of  the  United  States 
Constitution  must  cover  one  or  more  of 
the  following  subject  areas; 

(1)  The  history  of  colonial  America 
leading  up  to  the  framing  of  the 
Constitution; 

(2)  The  Constitution  itseli  its  framing, 
the  history  and  principles  upon  which  it 
is  based,  its  ratification,  the  Federalist 
Papers,  Anti-FeJeralfst  writings,  and  the 
Bill  of  Rights- 
fa)  The  historical  development  of 

political  theory,  constitutional  law,  and 
civil  liberties  as  related  to  the 
Constitution; 

(4)  Interpretations  of  the  Constitution 
by  the  Supreme  Court  and  odier 
branches  of  the  federal  government; 

(5]  Debates  about  the  Constitution  in 
other  forums  and  about  the  effects  of 
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constitutional  norms  and  decisions  upon 
American  society  and  culture;  and 

(6)  Any  other  subject  clearly  related 
to  the  framing,  history,  and  principles  of 
the  Constitution. 

(c)  If  a  master's  degree  program  in 
which  a  Fellow  is  enrolled  offers  the 
option  of  a  master's  thesis  in  place  of  a 
course  or  courses,  the  Fellow  will  be 
strongly  urged  to  write  a  thesis.  In  all 
programs  in  which  a  master's  degree 
thesis  is  required  or  elected  as  an 
option,  a  Fellow  must  write  the  thesis  in 
a  subject  concerning  the  framing, 
principles,  or  history  of  the  United 
States  Constitution. 

§2400.44    Special  Consideration:  Junior 
feHows'  cours*  of  study. 

Applicants  for  junior  fellowships  who 
seek  or  hold  baccalaureate  degrees  in 
education  are  strongly  encouraged  to 
pursue  master's  degrees  in  history, 
political  science,  or  government.  Those 
applicants  who  hold  undergraduate 
degrees  in  history,  political  science, 
government,  or  any  other  subjects  may 
take  some  teaching  methods  and  related 
courses.  The  Foundation  will  review 
each  proposed  course  of  study  for  an 
appropriate  balance  of  subject  matter 
and  other  courses  based  on  the  fellow's 
goals  and  background. 

Subpart  F— Fellowship  Stipends 

§2400.50    Amount  of  stipends. 

Junior  and  senior  fellowships  carry  a 
stipend  of  up  to  a  maximum  of  $24,000 
prorated  over  the  period  of  fellows' 
graduate  study. 

§  2400.51    Duration  of  stipends. 

Stipends  for  junior  fellowships  may  be 
payable  over  a  period  not  to  exceed  two 
years  of  full-time  graduate  study,  and 
those  for  senior  fellowships  may  be 
payable  over  a  period  of  not  more  than 
five  years  of  part-time  graduate  study. 

§2400.52    Use  Of  Stipends. 

Stipends  shall  be  used  only  to  offset 
the  costs  of  tuition,  fees,  books,  and 
room  and  board  (if  any)  associated  with 
graduate  study  under  a  fellowship, 
although  in  no  case  shall  the  stipend  for 
a  junior  fellowship  exceed  $12,000 
annually.  The  costs  allowed  for  a 
fellow's  room  and  board  will  be  the 
amount  the  fellow's  institution  reports  to 
the  Foundation  as  the  average  cost  of 
room  and  board  at  the  student's 
institution,  given  the  type  of  housing  the 
fellow  occupies  and  the  type  of  meal 
plan  the  fellow  has  selected.  Senior 
fellows'  room  and  board  costs  will  be 
paid  to  cover  the  cost  of  room  and  board 
in  instances  in  which  a  senior  fellow 
attends  a  graduate  institution  on  a 


residential  basis  which  is  beyond  a 
reasonable  commuting  distance  from  the 
senior  fellow's  permanent  address. 

§2400.53    Certification  for  stipends. 
In  order  to  receive  a  fellowship 
stipend,  a  fellow  must  submit  in  writing 
acceptance  of  the  terms  of  the 
fellowship,  evidence  of  admission  to  an 
approved  graduate  program,  and  a 
certified  statement  of  estimated 
expenses  for  tuition,  fees,  books,  and 
room  and  board  (if  any).  Junior  fellows 
must  also  provide  evidence  of  receipt  of 
their  baccalaureate  degrees. 

§2400.54    Payment  of  stipends. 

Payment  for  tuition,  fees,  and  room 
and  board  (if  any)  at  university  facilities 
will  be  remitted  in  care  of  the  institution 
at  which  the  fellow  enrolls  at  the 
beginning  of  each  term  of  enrollment. 
Reimbursement  for  books  and  off- 
campus  room  and  board  will  be  paid  to 
fellows  upon  presentation  of  itemized 
receipts  for  them. 

§  2400.55    Termination  of  stipends. 

The  Foundation  may  suspend  or 
terminate  the  payment  of  a  stipend  if  a 
fellow  fails  to  meet  the  criteria  set  forth 
in  §  2400.42-2400.44  and  §  2400.61, 
except  as  provided  for  in  §  2400.62. 
Before  it  suspends  or  terminates  a 
fellowship  under  these  circumstances, 
the  Foundation  will  give  notice  to  the 
fellow,  as  well  as  the  opportunity  to  be 
heard  with  respect  to  the  grounds  for 
suspension  or  termination. 

§  2400.56    Repayment  of  stipends. 

(a)  If  a  former  fellow  fails  to  teach 
American  history,  American 
government,  or  social  studies  on  a  full- 
time  basis  in  a  secondary  school  for  at 
least  one  year  for  each  school  year  for 
which  assistance  was  provided  under  a 
fellowship,  the  former  fellow  shall  repay 
all  of  the  fellowship  assistance  received 
plus  interest  at  the  rate  of  6%  per  annum 
and,  if  applicable,  reasonable  collection 
fees,  as  prescribed  in  section  807  of  the 
Act  (20  U.S.C.  4506(b)). 

(b)  If  a  fellow  resigns  a  fellowship,  all 
fellowship  funds  which  have  not  been 
spent  or  which  the  student  may  recover 
must  be  returned  to  the  Foundation. 

Subpart  G— Special  Conditions 

§2400.60    Ottter  awards. 

Fellows  may  accept  grants  from 
other  foundations,  institutions, 
corporations,  or  government  agencies  to 
support  their  graduate  study,  including 
stipends  to  replace  any  income  foregone 
for  study.  However,  the  stipend  paid  by 
the  Foundation  for  allowable  costs 
indicated  in  §  2400.52  will  be  reduced  to 


the  extent  the  costs  are  paid  from  other 
sources.  '" 


S  2400.61    Renewal  of  awards. 

(a)  It  is  the  intent  of  the  Foundation  to^ 
renew  junior  fellowship  awards 
annually  for  a  period  not  to  exceed  two 
years,  and  senior  fellowships  for  a 
period  not  to  exceed  Ave  years,  or  until 

a  master's  degree  is  received,  whichever 
comes  first. 

(b)  Fellowship  renewal  will  be  subject 
to  an  annual  review  by  the  Foundation 
and  certification  by  an  authorized 
official  of  the  institution  at  which  a 
fellow  is  registered  that: 

(1)  The  fellow  is  not  engaged  in 
gainful  employment,  other  than  full-time 
teaching  in  the  case  of  senior  fellows, 
that  interferes  with  the  fellow's  studies; 
and 

(2)  The  fellow  is  making  satisfactory 
progress  toward  the  degree  and  is  in 
good  academic  standing  according  to 
the  standards  of  each  institution. 

(c)  As  a  condition  of  renewal  of 
awards,  each  fellow  must  submit  an 
annual  report  to  the  Foundation  by  July 
1st.  That  report  must  indicate  courses 
taken  and  grades  achieved;  courses 
planned  for  the  coming  year  changes  in 
academic  or  professional  plans  or 
situations;  any  awards,  recognitions,  or 
special  achievements  in  the  fellow's 
academic  study  or  school  employment; 
and  such  other  information  as  may 
relate  to  the  fellowship  and  its  holder. 
Fellows  must  also  submit  a  final  report 
to  the  Foundation  following  completion 
of  their  fellowships. 

§  2400.62    Postponement  of  awards. 

Upon  application  to  the  Foundation,  a 
fellow  may  seek  postponement  of  his  or 
her  fellowship  because  of  ill  health  or 
other  mitigating  circumstances,  such  as 
military  duty,  temporary  disability, 
necessary  care  of  an  immediate  family 
member,  or  unemployment  as  a  teacher. 
Substantiation  of  the  reasons  for 
postponement  will  be  required. 

§  2400.63    Evidence  of  master's  degree. 

At  the  conclusion  of  the  fellowship 
term,  each  fellow  must  provide  evidence 
that  he  or  she  has  secured  an  approved 
master's  degree  as  set  forth  in  the 
fellow's  original  plan  of  study. 
Paul  A.  Yost,  Jr., 

President.  James  Madison  Memorial 
Fellowship  Foundation. 
[FR  Doc.  91-21580  Filed  »-10-91;  8:45  am| 
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DEPARTMENT  OF  'TRANSPORT ATIOM 

Coast  Guard 

46  CFR  Part  68 
[CG0  90-0&] 
RIN21t5-A065 


Docuoientalion  of 
Purposes  of  Oil 


agency:  Cost  Guard  DOT. 

ACTION:  Notice  of  pr  jposed  rulemaking. 


Qcftain  Vessels  for 
Cleanup 


SUMMANY;  The  Coas )  Guard  is  proposing 
procedures  for  docufnenting  certain 
vessels  with  a  limitejd  coastwise 
endorsement.  This  rtlemaking 
implements  provisiois  of  the  Oil 
Pollution  Act  of  199(  (OPA  90]  under 
which  the  United  St;  ites  citizenship 
requirements  for  vessel  documentation 
are  relaxed  for  vessi  is  which  are  used 
to  clecui  up  and  tran  iport  oil  discharged 
into  the  navigable  waters  of  the  United 
States  or  the  Exclusi  ve  Economic  Zone. 
These  regufations  ai  e  intended  to 
improve  oil  spill  cle<  mip  resources. 
DATES:  Comments  rr  ust  be  received  by 
October  28, 19»1. 

ADDRESSES:  Commeits  may  be  mailed 
to  the  Executive  Sec-etary,  Marine 
Safety  Council  (G-LRA-2/3406)  (CGD 
90-055),  U.S.  Coast  ^uard  Headquarters, 
2100  Secortd  Street  3W.,  Washington, 
DC  20693-0001.  or  mjay  be  delivered  to 
room  3406  at  the  abdve  address  between 
8  a.m.  and  3  p.m..  Msnday  through 
Friday,  except  Fedeial  holidajcs.  The 
telephone  number  is  (202)  287-1477. 
Comments  on  collection  of  information 
requirements  must  ble  mailed  also  to  the 
Office  of  Information  and  Regulatory 
A^airs,  Office  of  M<  nagement  and 
Budget,  725  17th  Str<  et  NW., 
Washington,  DC  205  )3,  ATTN:  Desk 
Officer.  U.S.  Coast  C  uard. 

The  Executive  Secretary  maintains 
the  public  docket  foi  this  rulemaking. 
Comments  will  beco  me  part  of  this 
docket  and  will  be  a  mailable  for 
inspection  or  copyin ;  at  room  3406.  U.S. 
Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ray  L  Bunnell.  1  toject  Manager,  Oil 
Pollution  Act  of  199(  (OPA  90)  Staff. 
(202)  267-677a 
SUPPLEMENTARY  INF^MtMATION: 

Request  for  Commei  its 

The  Coast  Guard  iincourages 
interested  persons  t(  participate  in  this 
rulemaking  by  subm  tting  written  data, 
views,  or  arguments  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  90-055)  and  the  specific  section  of 
the  rulemaking  to  w  lich  each  comment 


applies,  and  give  the  reason  for  each 
comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  pubh'c 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  Hsted  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Informatiao 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Ray  L 
Bunnell.  Project  Manager  and  Pamela  M. 
Pelcovits,  Project  Counsel.  Oil  Polhition 
Act  of  1990  (OPA  90)  Staff. 

Backgroond  and  Purpose 

Documentation  of  vessels  under 
federal  law  is  a  type  of  national  registry 
which  serves,  in  part,  to  establish  a 
vessel's  qualification  for  specific  uses. 
Endorsements  on  a  Certificate  of 
Documentation,  such  as  a  recreational, 
fishery,  or  coastwise  endorsement, 
specify  how  A  vessel  may  be  employed. 
The  Coast  Guard  regulates  the  y' 

requirements  for  documentation  and/ 
issues  Certificates  of  Documentation 
and  endorsements  to  qualified  vessel^. 
Documentation  is  a  complex  subject, 
covered  by  many  statutory 
requirements.  The  following  brk 
description  explains  the  basi»for  these 
proposed  regulations. 

Under  section  27  of  the  Merchant 
Marine  Act,  1920,  all  vessels  of  at  least  5 
net  tons  operating  in  coaswise  trade 
must  be  owned  by  U.S.  cititens  to  be 
eligible  for  documentation.  Coastwise 
trade  is.  generally  speaking,  the 
domestic  transport  oi  paasengers  or 
merchandise.  In  1983,  Public  Law  98-68 
codified  the  citizen  ownecsbip 
requirements  in  46  U.S.C.  12106.  In  1988. 
Congress  enacted  the  Merchant  Marine 
Act,  1920,  Amendments  (Pub.  L  100-329) 
which,  in  part,  extended  US.  ownership 
requirements  into  vessels  transporting 
valueless  material  inside  the  U.S. 
navigable  waters  or  the  Exclusive 
Economic  Zone  (EEZ).  The  change 
required  vessels  transporting  oil 
recovered  from  the  water  and 
conducting  other  operations  related  to 
oil  spiff  cleanup  to  be  documented  with 
a  coastwise  trade  endorsement. 

In  particular,  this  change  affected  the 
status  of  vessels  available  to  assist  in 


and  perform  oil  spill  cleanup,  hi  many 
coastal  areas,  oil  spill  response 
cooperatives — nonprofit  entities 
composed  of  companies  using  the 
coastal  waters — had  been  organized  to 
train  for.  assist  in.  and  carry  out  oil  spill 
cleanups.  Because  some  of  these 
cooperatives  included  foreign  members, 
they  did  not  meet  the  citizenship 
requirements  to  document  the  vessels 
which  they  owned  to  carry  our  their 
work.  Moreover,  members  who  did  not 
meet  citizenship  requirements  could  not 
document  vessels  to  be  turned  over  to 
the  cooperatives  for  their  use. 

On  August  18, 1990.  Congress  enacted 
The  Oil  Pollution  Act  of  1990  (Pub.  L. 
101-380)  (OPA  90).  Section  4205  of  OPA 
90  amends  46  U.S.C.  12106.  which 
contains  the  requirements  for  coastwise 
endorsement,  to  add  a  new  paragraph 
(d).  Under  the  amendment  a  vessel 
owned  by  a  not-for-iHtrfit  oil  spill 
response  cooperative,  or  by  members  of 
such  a  cooperative  but  dedicated  to  the 
cooperative,  may  be  issued  a  Certificate 
of  Dociunentation  with  a  coastwise 
endorsement  if  the  vessd  is  at  least  50 
percent  owned  by  an  entity  which  meets 
the  usual  citizenship  requirements 
established  under  46  U.S.C.  1210Z(a). 
However,  the  use  of  the  vessel  under  the 
endorsement  is  limited  to  training  for  oil 
spill  cleanup;  deployment  of  equipment, 
supplies  and  personnel  for  cleanup 
operations;  and  recovering  and 
transporting  oil  discharged  in  a  spilL 

This  notice  of  proposed  rulemaking 
implements  the  OPA  90  amendment  to 
46  U.S.C.  12106  by  setting  out  the 
procedures  for  special  use 
documentation  of  vessels  under  the  new 
citizenship  requirements.  The  particular 
requirements  of  the  regulations  are 
discussed  below. 

Discussion  of  Regulation 

Subpart  68.05  is  a  proposed  new 
subpart  to  title  46  added  to  provide  for 
the  documentation  and  limited 
coastwise  operation  of  vessels  owned 
by  not-for-profit  oil  spill  response 
cooperatives  and  their  members  as 
required  by  48  U.S.C.  12106(d).  The 
majority  of  the  regulations  for 
documentation  of  vessels  are  set  forth  in 
46  CFR  part  67.  The  Coast  Guard  has 
decided  not  to  include  these  new 
regulations  in  part  67  because  they 
represent  a  very  minor  exception  to  the 
general  pattern  of  documentation.  While 
a  cross  reference  to  46  CFR  subpart 
68.05  should  be  provided  in  part  67,  the 
Coast  Guard  is  not  amending  part  67  in 
this  rulemaking  because  a  complete 
revision  to  part  67  is  being  prepared  at 
this  time.  The  revision  to  part  67  will 
include  appropriate  references  to 
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subpart  68.05.  In  the  interim,  the  Coast 
Guard  would  apply  the  regulations  in 
part  67  and  subpart  68.05  in 
coordination. 

Section  68.05-1  sets  out  the  purpose 
and  scoi}e  of  this  subpart,  to  distinguish 
these  regulations  from  the  other 
subparts  in  part  68  which  are  not 
directly  related  to  46  U.S.C.  12106(d). 

Section  68.05-3  defines  some  terms 
us<>d  in  this  subpart.  The  Coast  Guard  is 
interested  in  comments  on  the  definition 
of  a  not-for-profit  oil  spill  response 
cooperative,  since  no  definition  is 
provided  in  OPA  90  or  its  legislative 
history.  In  particular,  information  is 
requested,  on  what  determines  the 
nonprofit  status  of  such  an  entity.  No 
definition  of  what  constitutes 
"dedication"  of  a  vessel  by  its  owner  to 
a  not-for-profit  oil  spill  cooperative  is 
included  in  these  proposed  regulations, 
and  none  is  provided  in  OPA  90.  The 
Coast  Guard  is  interested  in  whether 
such  a  definition  would  be  useful  and 
how  to  define  "dedication"  of  a  vessel. 

Section  68.05-5  sets  out  the  citizenship 
requirements  for  vessels  to  be 
documented  under  this  subpart.  It  lists 
the  citizenship  requirements  for 
different  entities  as  established  by  46 
U.S.C.  12106(d).  Basically,  a  vessel  must 
be  at  least  50  percent  owned  by  an 
entity  which  meets  the  minimum 
citizenship  requirements  of  46  CFR  part 
67  in  order  to  qualify  for  documentation 
under  subpart  68.05.  The  Coast  Goard  is 
interested  in  whether  the  entities  listed 
correspond  to  the  actual  organizational 
structure  of  existing  not-for-profit  oil 
spill  response  cooperatives.  In 
particular,  the  Coast  Guard  wants  to 
know  if  the  organizational  entities  set 
out  in  the  section  cover  all  the  entities 
which  are  known  as  not-for-profit  oil 
spill  cooperatives. 

Section  68.05-7  describes  the  U.S. 
build  and  control  requirements  for 
vessels  documented  under  this  subpart. 
These  requirements  are  the  same  as  for 
other  vessels  documented  under  part  67. 
In  addition,  this  section  meets  the 
requirements  of  section  46  U.S.C. 
12106(d)  that  a  vessel  which  is 
documented  under  subpart  68.05 
remains  eligible  for  documentation 
under  subpart  68.05  even  if  previously 
owned  by  a  not-for-profit  oil  spill 
response  cooperative,  or  its  member(s), 
which  meets  the  criteria  of  {  68.0&-5. 

Section  68.05-9  restricts  the  use  of 
vessels  documented  under  this  subpart 
to  oil  spill  cleanup  activities  (including 
training).  The  Coast  Guard  is  interested 
in  comments  on  its  understanding  that 
nothing  in  these  regulations  would 
prohibit  making  such  vessels  available 
to  the  neighboring  coastal  countries  of 
Canada  and  Mexico,  as  well. 


Section  68.05-11  prescribes 
application  procedures  to  document  a 
vessel  under  this  subpart  It  requires  a 
not-for-profit  oil  spill  response 
cooperative  to  apply  for  a  letter  of 
qualification  prior  to  documenting  a 
vessel  or  receiving  a  dedicated  vessel 
from  a  member  or  members.  Members  of 
a  not-for-profit  oil  spill  response 
cooperative  who  own  a  vessel  must 
present  the  letter  of  qualification  with 
an  application  to  document  a  vessel. 
Both  a  not-for-profit  oil  spill  response 
cooperative  and  members  who  want  to 
dedicate  a  vessel  must  each  certify 
qualification  under  subpart  66.05  as  part 
of  the  application  process. 

The  Coast  Guard  has  designed  two 
certification  documents.  One  is  titled 
"Oath  for  Qualification  of  a  Not-For- 
Profit  Oil  Spill  Response  Cooperative  (46 
U.S.C.  12106(d))."  and  the  other  is  titled 
"Oath  for  Documentation  of  Vessels  for 
Use  by  a  Not-For-Profit  Oil  Spill 
Response  Cooperative  (46  U.S.C. 
12106(d))."  These  documents  are 
attached  to  this  subpart  as  appendices 
A  and  B  and  must  be  used  in  making  the 
certifications  required  above. 

Section  68.05-13  requires  a  not-for- 
profit  oil  spill  response  cooperative  or 
its  members  to  notify  the  Commandant 
of  a  change  in  circumstances  which 
terminates  their  qualifications  under  this 
subpart. 

Regulatory  Evaluation 

The  Coast  Guard  has  determined  that 
this  rulemaking  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Further,  the  Coast  Guard  finds  the 
economic  impact  of  these  proposed 
regulations,  if  adopted,  to  be  so  minimal 
that  a  Regulatory  Evaluation  is 
unnecessary. 

This  finding  is  based  on  the  fact  that 
the  Coast  Guard  expects  under  10 
applications  annually  in  response  to 
these  regulations.  Moreover,  the  sole 
.cost  associated  with  these  regulations  is 
in  the  small,  additional  paperwork 
required  to  receive  documentation  to 
operate,  on  a  strictly  limited  basis,  in  the 
restrictive  coastwise  trade.  If  the  Coast 
Guard  should  receive  significant 
comments  on  the  costs  and  other 
impacts  of  these  proposed  regulations,  it 
will  reconsider  its  decision  that  no 
regulatory  evaluation  is  necessary. 

Small  Entitle* 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 


definition  of  small  entities  under  this  act 
includes  not-for-profit  enterprises,  such 
as  the  oil  spill  response  cooperatives 
covered  by  these  regulations.  The 
impact  of  these  regulations  on  not-for- 
profit  oil  spill  response  cooperatives  and 
their  members  is  intended  to  be 
beneficial  by  relaxing  documentation 
standards. 

Because  it  expects  the  impact  of  these 
regulations  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b)  of 
the  regulatory  Flexibility  act  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C  3501  et  seq.],  the  Office  of 
Management  and  Budget  (OMBj  has 
approved  the  Coast  Guard's  information 
collection  requirements  for 
documentation  of  vessels  under  0MB 
Control  Number  2115-Olia 

These  regulations  require  a  not-for- 
profit  oil  spill  response  cooperative,  or 
its  members,  to  submit  only  additional 
certifications  as  part  of  the 
documentation  process.  Accordingly,  the 
information  collection  requirements  of 
these  regulations  are  included  under 
OMB  Control  Number  2115-Olia  While 
it  is  expected  that  a  small  number  of 
entities  may  incur  a  slight  increase  in 
burden  hours  as  a  result  of  these 
regulations,  the  Coast  Guard  will 
account  for  the  increased  burden  in  its 
periodic  reports  to  OBM  under  the 
Paperwork  Reduction  Act. 

Federalism 

The  Coast  Guard  has  analyzed  these 
regulations  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  concluded  that,  under  section 
2.B.2  of  Commandant  Instruction 
M16475.1B,  this  rulemaking  is 
categorically  excluded  from  further 
environmental  documentation.  Section 
2.B.2(1)  of  the  Instruction  excludes 
administrative  actions  or  procedural 
regulations  which  clearly  do  not  have 
any  environmental  impact.  While  these 
proposed  regulations  allow 
documentation,  for  limited  purposes,  of 
vessels  used  in  oil  spill  cleanup,  they  are 
not  expected  to  affect  the  numbers  or 
availability  of  those  vessels;  and 
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§68.05-1     Purpose 
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"eastern  special  areas"  in  Article  3(1)  of 
the  Agreement  between  the  United 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the 
Maritime  Boundary,  signed  June  1, 1990. 

Not-for-profit  oil  spill  response 
cooperative  means  a  corporation, 
partnership,  association,  trust,  joint 
venture,  or  other  entity  established 
under  the  laws  of  the  United  States,  or 
of  a  state,  with  a  nonprofit  status  and 
for  the  limited  purposes  of  training  for, 
carrying  out,  and  supporting  oil  spill 
cleanup  operations. 

§  65.05-5    Citizenstilp  requirements  for 
limited  coastwise  endorsement 

(a)  Notwithstanding  the  citizenship 
requirements  set  out  in  46  CFR  part  67,  a 
vessel  owned  by  a  not-for-profit  oil  spill 
response  cooperative  or  by  a  member  or 
members  of  a  not-for-profit  oil  spill 
response  cooperative  may  be  issued  a 
Certificate  of  Documentation  with  a 
coastwise  endorsement  for  the  limited 
purposes  provided  in  §  68.05-9  if  it 
meets  the  requirements  of  paragraphs 
(b)  or  (c)  of  this  section.     • 

(b)  The  vessel  is  at  least  50  percent 
owned  by  one  of  the  following  entities: 

(1)  An  individual  who  is  a  native- 
born,  naturalized  or  derivative  citizen  of 
the  United  States;  or  otherwise  qualifies 
as  a  United  States  citizen; 

(2)  A  corporation  incorporated  under 
the  laws  of  the  United  States  or  of  a 
state  where — 

(i)  The  president  and,  if  the  president 
is  not  the  chief  executive  officer,  the 
chief  executive  officer,  by  whatever 
title,  is  a  citizen; 

(ii)  The  chairman  of  the  board  of 
directors  is  a  citizen;  and 

(iii)  No  more  of  the  directors  are  non- 
citizens  than  a  minority  of  the  number 
necessary  to  constitute  a  quorum. 

(3)  A  partnership  where  all  the 
general  partners  are  citizens  and  at  least 
50  percent  of  the  equity  interest  is 
owned  by  citizens; 

(4)  An  association  or  joint  venture 
where  all  the  members  are  citizens;  or 

(5)  A  trust  where  all  the  trustees  and 
all  the  beneficiaries  with  an  enforceable 
interest  in  the  trust  are  citizens. 

(c)  If  the  vessel  is  owned  by  a  member 
or  members  of  a  not-for-profit  oil  spill 
response  cooperative,  the  vessel  is 
dedicated  to  the  use  of  a  not-for-profit 
oil  spillresponse  cooperative. 

(d)  A  vessel  which  meets  the  criteria 
of  this  section  is  considered  to  be  owned 
exclusively  by  citizens  of  the  United 
States  for  the  purposes  of  subsequent 
transfer  and  documentation  under  46 
CFR  part  67. 


§  68.05-7    Vessel  eligibility  requirements 
for  limited  coastwise  endorsement 

(a)  A  vessel  must  comply  with  all  the 
requirements  of  46  CFR  part  67,  other 
than  citizenship  requirements,  in  order 
to  be  eligible  for  documentation  under 
this  subpart. 

(b)  Notwithstanding  46  U.S.C.  app. 
883,  a  vessel  remains  eligible  for 
documentation  under  this  subpart  even 
if  formerly  owned  by  a  not-for-profit  oil 
spill  response  cooperative  or  members 
of  a  not-for-profit  oil  spill  response 
cooperative  which  meets  the  criteria  of 
I  68.05-5. 

§  68.05-9    Privileges  of  a  limited  coastwise 
endorsement 

(a)  A  vessel  which  is  documented  and 
issued  a  limited  coastwise  endorsement 
under  this  subpart  may  operate  on  the 
navigable  waters  of  the  United  States  or 
in  the  EEZ  only  for  the  following 
purposes: 

(1)  To  recover  oil  discharged  into  the 
water; 

(2)  To  transport  and  deploy 
equipment,  supplies,  and  personnel  for 
recovering  oil  discharged  into  the  water; 

(3)  To  transport  oil  discharged  into  the 
water; 

(4)  To  transport  and  deploy 
equipment,  supplies,  and  personnel  for 
recovering  and  transporting  oil 
discharged  into  the  water;  or 

(5)  To  conduct  training  exercises  to 
prepare  for  performing  the  functions  in 
paragraphs  {a){l)  through  (a)(4)  of  this 
section. 

(b)  A  vessel  which  is  documented  and 
issued  a  limited  coastwise  endorsement 
under  this  subpart  may  qualify  to 
operate  for  other  purposes  by  meeting 
the  applicable  requirements  of  46  CFR 
part  67. 

§68.05-11    Application  to  document  a 
vessel  under  this  subpart. 

(a)  To  qualify  to  document  a  vessel  or 
to  accept  the  dedication  of  a  vessel  by  a 
member  under  this  subpart,  a  not-for- 
profit  oil  spill  response  cooperative  shall 
file  with  the  Commandant  the  certificate 
under  oath  as  set  forth  in  appendix  A  to 
this  subpart. 

(b)  Upon  the  filing  of  the  certificate 
under  paragraph  (a)  of  this  section,  the 
Commandant  will  furnish  the  not-for- 
profit  oil  spill  response  cooperative  with 
a  letter  of  qualification,  which  is  valid 
for  a  period  of  three  years  from  the  date 
of  its  issuance,  unless  there  is  a  change 
in  membership  or  structure  of  the  not- 
for-profit  oil  spill  response  cooperative 
or  a  change  in  the  citizenship  status  of 
any  of  its  members  requiring  a  report 
under  §  68.05-13.  In  order  to  renew  the 
letter  of  qualification,  a  new  certificate 
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under  oath  must  be  filed  with  the 
Commandant  at  least  30  days  berore  the 
date  of  expiration  of  the  letter  of 
qualification. 

(c)  A  not-for-profit  oil  spiil  response 
cooperative  seeking  to  document  a 
vessel  for  a  limited  coastwise 
endorsement  under  this  subpart,  in 
addition  to  complying  with  the 
requirements  of  S  68.0&-7(a].  shall 
supply  to  the  documentation  officer 
where  application  is  made,  a  copy  of  the 
letter  of  qualification  issued  under 
paragraph  (b)  of  this  section. 

(d)  A  member  or  members  ot  a  not- 
for-profit  oil  spill  response  cooperative 
seeking  to  document  a  vessel  shall 
supply  to  the  documentation  officer 
where  application  is  made,  a  copy  of  the 
letter  of  qualification  issued  under 
paragraph  (b)  of  this  section  to  the  not- 
for-profit  oil  spill  response  cooperative 
to  which  the  vessel  is  dedicated.  In 
addition,  the  not-for-profit  oil  spill 
response  cooperative  and  the  vessel 
owners  shall  all  certify  under  oath  that 
the  vessel  for  which  application  is  made 
is  dedicated  to  the  not-for-profit  oil  spill 
response  cooperative.  This  certification 
must  use  the  format  and  content 
described  in  appendix  B  to  this  subpart. 
If  there  is  a  change  in  the  dedicated 
status  of  the  vessel  or  its  ownership  a 
report  shall  be  filed  under  S  68.05-13. 

(e)  The  application  for  a  Certificate  of 
Documentation  shall  be  filed  with  the 
documentation  officer  at  the 
documentation  office  at  the  vessel's 
home  port  or  the  port  of  documentation 
nearest  to  where  the  vessel  is  located. 

§68.05-13    Cessation  of  quallftcations. 

(a)  If  after  filing  the  certificate 
required  by  §  68.05-11  (a)  of  this  subpart, 
a  change  occurs  where  a  not-for-profit 
oil  spill  response  cooperative  no  longer 
meets  the  criteria  in  S  68.05-5,  then  the 
qualification  for  the  privileges 
enumerated  in  S  68.05-9  is  terminated 
effective  as  of  the  date  and  time  of  the 
changes.  The  not-for-profit  oil  spill 
response  cooperative  shall  report  the 
change  in  writing  to  the  Commandant. 

(b)  If  after  filing  the  certificate 
required  by  i  6&05-ll(d),  a  change 
occurs  where  an  owner  of  a  vessel  no 
longer  meets  the  criteria  in  §  68.05-5. 
then  the  owner's  qualification  for  the 
privileges  enumerated  in  §  68.05-9  is 
terminated  effective  as  of  the  date  and 
time  of  the  change.  The  ownerfs)  shall 
report  the  change  in  writing  to  the 
Commandant. 


Appendix  A  to  Subpart  68.0&-Oath  for 
Qualification  of  a  Not-for-Pront  Oil  Spill 
Response  Cooperative 

Department  of  Transportation.  U.S.  Coast 
Guard 

Oath  for  Quaiirication  of  a  Not-For-Profit  Oil 
Spill  Response  CooperativB  (46  U.S.C. 
12106(d)) 

Cooperative: 
Name- 


Address - 


Jurisdiction  where  incorporated  or  orga- 
nized   


Affiant: 
Name  ■ 


Address— i— 
Cooperative 
Title  or  Capacity  ■ 


I,  the  affiant,  swear  that  I  am  legally 
authorized  to  make  this  oath  and  hold  the 
capacity  so  bestowed  upon  me  as  , 

on  behalf  of  the  cooperative and  its 

members,  that  it  is  a  nol-for-prorit 
cooperative,  and  that  it  is  engaged  in  oil  spill 
recovery,  containment,  and  transportation. 

That  all  members  of  the  cooperative,  who 
may  use  the  letter  of  qualification  issued  to 
this  cooperative,  are  truly  and  correctly 
named,  including  home  address  and 
citizenship  of  each  on  the  attached  listing 
incorporated  in  and  made  a  part  of  this  oath. 

Signature(8)  

Subscribed  and  sworn  to  before  me  on  the 
day  and  year  shown. 


(Notary  Public) 

Date    

Appendix  B  to  Subpart  68.05-Oath  for 
Documentation  of  Vessels  for  Use  by  a 
Not-for-profit  Oil  Spill  Cooperative 

Department  of  Transportation.  U.S.  Coast 
Guard 

Oath  for  Documentation  of  Vessels  For  Use 
by  a  Not-For-Proflt  Oil  Spill  Response 
Cooperative  (46  U.S.C.  12106(d)) 

Cooperative: 
Name- 


Address  - 


Jurisdiction  where  incorporated  or  orga- 
nized   

We.  the  undersigned  ofncers  of . 


not-for-profit  oil  spill  response  cooperative, 
swear  that  we  are  legally  authorized  to  make 
this  oath  on  behalf  of  the  Cooperative 

and  its  members . 

, We I  are  the 


owners  of  the  vessel  _ 
swear  that  the  vessel . 


,  We  further 
.  has  t>een 


dedicated  by  the  owners  to  the  exclusive  use 

of cooperative  for  the  purpose  of 

responding  to  and  training  for  response  to 
discharges  of  oil  into  the  navigable  waters  of 
the  United  States  and  the  Exclusive 
Economic  Zone,  and  that  the  nonprofit  co-op 
has  accepted  the  vessel, 
for  the  Cooperative 


(signature,  title  or  capacity,  cooperative. 

address) 

Vessel  Owners 


(signature,  title  or  capacity,  company, 
address) 


Subtcrilied  and  sworn  to  l>efore  me  on  the 

day  and  year  shown. 

Notary  Public 

Date    

Dated:  September  S,  1091. 

D.H.  Whitlen. 

Captain.  U.S  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
|FR  Doc.  91-2167B  Filed  9-10-81:  8:45  am] 

BILUNO  COOe  4»1S-14-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parte  519  and  552 

[GSAR  Notice  5-321] 

Ganeral  Services  Administration 
Acquisition  Regulation; 
Subcontracting  Plans 

AQINCY:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Proposed  rule. 

SUMMAHV:  This  notice  invites  written 
comments  on  a  proposed  change  (o  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  that 
would  revise  section  519.705-2  to 
designate  the  existing  text  as  paragraph 
[a]  and  add  paragraph  (b)  requiring  all 
offerors,  other  than  small  business 
concerns,  under  negotiated  solicitations 
for  construction,  repair  and  alteration  or 
leases  with  an  expected  award  value 
over  the  prospectus  level  (Sl.500,000)  to 
submit  a  subcontracting  plan  which 
would  be  negotiated  concurrently  with 
the  other  terms  and  conditions  of  the 
contract;  revise  section  519.708  to  delete 
the  existing  text  and  prescribe  a  new 
provision  at  552.219-72  retitled 
Preparation  and  Submission  of 
Subcontracting  Plans  for  use  in 
negotiated  prospectus  level  solicitations 
for  construction,  repair  and  alteration  or 
leases:  and  retitle  and  revise  section 
552.219-72  to  provide  the  text  of  the 
Preparation  and  Submission  of 
Subcontracting  Plans  provision. 
Submission  of  subcontracting  plans  by 
all  offerors,  other  than  small  business 
concerns  will  enable  the  contracting 
officer  to  negotiate  the  plan  concurrently 
with  the  other  parts  of  the  offeror's 
proposal  and  ensure  that  subcontracting 
goals  realistically  reflect  local  economic 
conditions  and  the  availability  of  small 
and  small  disadvantaged  business 
concerns  as  subcontractors.  Negotiating 
the  subcontracting  plan  concurrently 
with  the  other  parts  of  the  offer  is 
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intended  to  reduce 


ar  eliminate 


instances  where  fa  lure  to  agree  that  an 
offeror's  subcontrai  ;ting  plan  offers  the 
maximum  practical  utilization  of  small 
and  small  disadvartaged  business 
concerns  (FAR  52.219-8)  affects  the 
timeliness  of  contrj  ct  awards.  GSA  is 
aware  that  the  pro(  osed  change  is  a 
deviation  from  FAF  19.705-2(d)  in  that  it 
will  apply  to  negotiated  procurements 
other  than  those  us  ng  formal  source 
selection,  and  will  obtain  a  class 
deviation  in  accordance  with  FAR  1.404 
before  issuance  of  1 1  fmal  rule. 
DATES:  Comments  <  re  due  in  writing  on 
or  before  October  11, 1991. 
ADDRESSES:  Comm  >nts  should  be 
addressed  to  Ms.  V  arjorie  Ashby,  Office 
of  GSA  Acquisition  Policy,  18th  and  F 
Sts..  NW..  room  402  B,  Washington.  DC 
20405. 

FOR  FURTHER  INFOR  MATION  CONTACT: 
Paul  Linfield,  Offic^  of  GSA  Acquisition 
Policy,  (202)  501-12^4. 
SUPPLEMENTARY  INtORMATION:  The 
Director,  Office  of  JManagement  and 
Budget  (OMB),  by  rAemorandum  dated 
December  14. 1984,  pxempted  certain 
agency  procurement  regulations  from 
Executive  Order  12191.  The  exemption 
applies  to  this  proposed  rule. 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etkeq.].  the  GSA 
certifies  that  the  rule  will  not  have  a 
significant  impact  en  a  substantial 
number  of  small  en  ities,  since  the 
proposed  revision.  <  is  previously 
explained  in  the  Su  nmary,  will  not 
apply  to  small  busii  less  concerns. 
Accordingly,  no  iniiial  regulatory 
flexibility  analysis  las  been  prepared. 
However,  comment  i  from  small  entities 
are  hereby  solicitec  and  will  be 
considered  in  accot  dance  with  section 
610  of  the  Regulatoi  y  Flexibility  Act. 

The  Preparation  i  nd  Submission  of 
Subcontracting  Plai  s  provision  at 
552.219-72  contains  an  information 
collection  requirem  int  over  and  above 
that  approved  by  O  ^IB  under  FAR 
52.219-9  and  has  been  submitted  to 
OMB  for  approval  i  nder  section  3504(h) 
of  the  Paperwork  R  jduction  Act. 
Comments  on  the  ir  formation  collection 
requirement  in  552.1 19-72  may  be 
directed  to  the  Offii  e  of  Information  and 
Regulatory  Affairs  i  if  OMB,  Attention: 
Desk  Officer  for  GSA,  Washington.  DC 
20503.  The  title  of  tl  e  collection  is 
"Preparation  and  Submission  of 
Subcontracting  Plar  s."  The  provision 
requires  all  offerors ,  other  than  small 
business  concerns,   esponding  to  a 
negotiated  solicitat  on  over  the 
prospectus  level  (Si  ,500,000)  for 
construction,  repair  and  alteration  or 
leases  to  submit  a  subcontracting  plan 
to  be  negotiated  coi  icurrently  with  other 


parts  of  the  offeror's  proposal.  The 
respondents  are  potential  GSA 
contractors.  The  contracting  officer  will 
use  the  information  to  evaluate  whether 
or  not  the  Government's  expectation  of 
subcontracting  opportunities  for  small 
and  small  disadvantaged  business 
concerns  is  reasonable,  negotiate  goals 
consistent  with  statutory  requirements 
and  acquisition  objectives,  and  expedite 
the  award  process.  The  estimated 
annual  burden  for  this  additional 
collection  is  2260  hours.  This  is  based  on 
an  estimated  average  burden  per 
response  of  11.3  hours,  a  proposed 
frequency  of  orte  response  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  200. 

List  of  Subjects  in  48  CFR  Parts  519  and 
552 

Government  procurement. 
Accordingly,  it  is  proposed  to  amend 
48  CFR  parts  519  and  552  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  519  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c). 

PART  519— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  519.705-2  is  revised  to  read 
as  follows: 

519.705-2    Determining  ttie  need  for  a 
sut>contracting  plan. 

(a)  Before  making  a  determination 
under  FAR  19.705-2  that  no 
subcontracting  opportunities  exist  on  a 
prospective  contract,  which  meets  the 
dollar  threshold,  the  contracting  officer 
must  submit  the  determination  to  the 
SBTA  for  review  and  comments.  The 
SBTA  shall  contact  the  Director,  Officei 
of  Small  and  Disadvantaged  Business 
Utilization  (AU).  and  consider  any 
comments  or  recommendations  offered. 

(b)  Except  as  provided  in  FAR 
19.702(b),  subcontracting  plans  are 
required  from  all  offerors  under 
negotiated  solicitations  for  prospectus 
level  projects  ($1,500,000)  for 
construction,  repair  and  alteration  or 
leases. 

3.  Section  519.708  is  revised  to  read  as 
follows: 

519.708    Solicitation  provisions  and 
contract  clauses. 

The  contracting  officer  shall  insert  the 
provision  at  552.219-72,  Preparation  and 
Submission  of  Subcontracting  Plans,  in 
negotiated  solicitations  for  prospectus 
level  projects  for  construction,  repair 
and  alteration  or  leases. 


PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  552.219-72  is  revised  to  read 
as  follows: 

552.219-72    Preparation  and  submission  of 
subcontracting  plans. 

As  prescribed  in  519.708.  insert  the 
following  provision: 

Preparation  and  Submission  of 
Subcontracting  Plans  (XXX  1991) 

(a)  This  solicitation  requires  the 
submission  of  a  subcontracting  plan  in  the 
format  described  in  FAR  52.219-9  by  all 
offerors  that  are  not  small  business  concerns. 
In  preparing  its  subcontracting  plan,  the 
offeror  shall  take  into  consideration  local 
economic  conditions  and  the  availability  of 
small  and  small  disadvantaged  business 
concerns.  The  subcontracting  plan  should 
reflect  the  maximum  utilization  of  small  and 
small  disadvantaged  business  concerns 
consistent  with  efficient  contract 
performance  (FAR  52.219-8). 

(b)  The  subcontracting  plan  will  he 
negotiated  concurrently  with  cost,  technical, 
and  management  proposals.  Consequently, 
failure  to  submit  the  subcontracting  plan 
and/or  correct  deficiencies  in  the  plan  within 
the  time  specified  by  the  Contracting  Officer 
shall  make  the  offeror  ineligible  for  award. 
(End  of  Provision) 

Dated:  August  28, 1991. 
Richard  H.  Hopf.  Ill, 
Associate  Administrator  for  Acquisition 
Policy. 
[PR  Doc.  91-21816  Filed  9-10-91;  8:45  am) 

BtUJNG  CODE  M2041-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1201 

[Ex  Parte  No.  492] 

Montana  Rail  Link,  Inc.  and  Wisconsin 
Central  Ltd.,  Joint  Petition  for 
Rulemaking 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUIMMARY:  The  Interstate  Commerce 
Commission  proposes  to  raise  the 
revenue  classification  level  set  forth  at 
49  CFR  Part  1201,  Subpart  A.— Uniform 
System  of  Accounts,  General  Instruction 
l-l(a)  for  Class  I  rail  carriers  from  $50 
million  to  $250  million  (concurrently 
revising  the  revenue  deflator  formula 
from  a  base  period  of  1978  to  1991). 
Also,  the  Commission  proposes  to  raise 
the  revenue  classification  level  for  Class 
II  rail  carriers  from  $10  million  to  $20 
million  (also  rebased  to  1991  dollars). 
The  purpose  and  intended  effect  of  the 
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changes  is  to  reduce  accounting  and 
reporting  burden  on  railroad  companies. 
These  revisions  would  be  effective  for 
the  1992  reporting  year. 
DATES:  Comments  are  due  October  28, 
1991. 

ADDRESSES:  An  original  and  fifteen 
copies,  if  possible,  of  comments  should 
be  sent  to:  Ex  Parte  No.  492,  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Brian  A.  Holmes,  (202)  275-7510,  (TDD 
for  hearing  impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION:  By 
petition  dated  December  3, 1990, 
Montana  Rail  Link,  Inc.  (MRL)  and 
Wisconsin  Central  Ltd.  (WC)  request 
that  the  Commission  open  a  rulemaking 
proceeding  to  amend  the  rail  carrier 
classification  regulations.  After 
consideration,  the  Commission  proposes 
to  raise  the  revenue  classification  level 
for  Class  I  rail  carriers  set  forth  in  49 
CFR 1201.  General  Instruction  l-l(a} 
from  $50  million  to  $250  million  while 
concurrently  revising  the  base  year  for 
calculating  the  revenue  deflator  formula 
from  1978  to  1991  (See  Note  A  to 
Instruction  1-1).  Also,  the  Commission 
proposes  to  raise  the  revenue 
classification  level  for  Class  II  rail 
carriers  from  $10  million  to  $20  million. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

This  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
this  decision  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

It  is  estimated  that  no  additional 
burden  hours  per  response  are  required 
to  complete  this  collection  of 
information.  It  is  anticipated  that  the 
proposed  changes  would  benefit  smaller 
railroad  companies  because  they  would 
not  be  subject  to  the  Commission's 
reporting  requirements. 

The  information  collection 
requirements  contained  in  this  proposal 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  5  CFR  Part  1320. 
Respondents  may  direct  comments 
concerning  the  paperwork  burden  and 
burden  estimates  to  the  OMB  and  ICC 
by  addressing  them  to:     ' 


Office  of  Management  &  Budget,  Office 
of  Information  and  Regulatory  Affairs. 
Desk  Officer  for  ICC  (Forms  3120-    ). 
Washington.  DC  20503. 

Interstate  Commerce  Commission, 
ATTN:  Forms  Clearance  Officer,  room 
2203,  Washington,  DC  20423. 

List  of  Subjects  in  49  CFR  Part  1201 

Railroads,  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

Decided:  August  30. 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  |r.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1201  is 
proposed  to  be  amended  as  follows: 

PART  1201— RAILROAD  COMPANIES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  49  U.S.C.  11166. 

2.  In  subpart  A,  General  Instructions 
is  proposed  to  be  amended  by  revising 
Instruction  1-1. 

General  Instructions 

1-1  Classification  of  carriers,  (a)  For 
purposes  of  accounting  and  reporting, 
carriers  are  grouped  into  the  following  three 
classes: 

Class  I:  Carriers  having  annual  carrier 
operating  revenues  of  $250  million  or  more 
after  applying  the  railroad  revenue  deflator 
formula  shown  in  Note  A. 

Class  II:  Carriers  having  annual  carrier 
operating  revenues  of  less  than  $250  million 
but  in  excess  of  $20  million  after  applying  the 
railroad  revenue  deflator  formula  shown  in 
Note  A. 

Class  III:  Carriers  having  annual  carrier 
operating  revenues  of  $20  million  or  less  after 
applying  the  railroad  revenue  deflator 
formula  shown  in  Note  A. 

(b)(1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual 
carrier  operating  revenues  after  the  railroad 
revenue  deflator  adjustment.  Upward  and 
downward  reclassification  will  be  effected  as 
of  January  1  in  the  year  immediately 
following  the  third  consecutive  year  of 
revenue  qualification. 

(2)  If  a  Class  II  or  Class  III  carrier's 
classification  is  changed  based  on  three 
years  adjusted  revenues  the  carrier  shall 
complete  and  file  the  Classification  Index 
Survey  Form  with  the  Commission  by  March 
31  of  the  year  following  the  end  of  the  period 
to  which  it  relates. 

(3)  Newly  organized  carriers  shall  be 
classified  on  the  basis  of  their  annual  carrier 
operating  revenues  after  railroad  revenue 
deflator  adjustment  for  the  latest  period  of 
operation.  If  actual  data  are  not  available, 
new  carriers  shall  be  classified  on  the  basis 
of  their  carrier  operating  revenues  known 


and  estimated  for  a  year,  (after  railroad 
revenue  deflator  adjustment). 

(4)  When  a  business  combination  occurs, 
such  as  a  merger,  reorganization,  or 
consolidation,  the  surviving  carrier  shall  be 
reclassified  effective  January  1  of  the  next 
calendar  year  on  the  basis  of  the  combined 
revenue  for  the  year  when  the  combination 
occurred  (after  railroad  revenue  deflator 
adjustment). 

(5)  In  usual  circumstances,  such  as  partial 
liquidation  and  curtailment  or  elimination  of 
contracted  services,  where  regulations  will 
unduly  burden  the  carrier,  the  carrier  may 
request  the  Commission  for  an  exception  to 
the  regulations.  This  request  shall  be  in 
writing  specifying  the  conditions  justifying  an 
exception. 

(c)  Class  I  carriers  shall  keep  all  the  of  the 
accounts  of  this  system  which  are  applicable 
to  their  operations.  Class  II  and  III  carriers 
are  not  required  to  maintain  the  accounts  of 
this  system. 

(d)  All  switching  and  terminal  companies, 
regardless  of  their  operating  revenues  will  be 
designated  Class  HI  carriers. 

(e)  Unless  provided  for  otherwise,  all 
electric  railway  carriers,  regardless  of 
operating  revenues,  will  be  designated  Class 
III  carriers. 

Note  A:  The  railroad  revenue  deflator 
formula  is  based  on  the  Railroad  Freight  Price 
Index  developed  by  the  Bureau  of  Labor 
Statistics.  The  formula  is  as  follows: 
Current  Year's  Revenues  X  (1991  Average 
Index/Current  Year's  Average  Index) 
Note  B:  See  related  regulations  49  CFR 
1241.15  Railroad  classification  survey  form. 
***** 

[FR  Doc.  91-21841  Filed  9-10-91: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SO  CFR  Part  17 
RIN  1018-AB66 

Er>dangered  and  Threatened  Wildlife 
and  Plants;  Proposal  to  List  the 
Mitchell's  Satyr  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
Mitchell's  satyr  (Neonympha  mitchellii 
mitchellii)  as  an  endangered  species 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended  (16  U.S.C. 
1531  etseq).  Recent  heavy  collecting 
pressure  on  this  butterfly  has  resulted  in 
the  loss  of  several  populations,  and 
collection  is  believed  to  imminently 
threaten  the  survival  of  several  more 
populations.  Due  to  the  need  to 
immediately  decrease  collection  of  the 
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species  by  affordi  ig  it  the  protection  of 
the  Act.  the  Servic  e  exercised  its 
emergency  listing  authority  on  June  25. 
1991.  by  publishin  j  an  emergency  rule 
which  gave  this  s]  ecies  immediate  and 
temporary  endanj  ered  status  and  the 
resulting  protectic  n  under  the  Act.  The 
emergency  rule  pr  }vided  Federal 
protection  for  240  days  during  which  the 
Service  must  initii  te  the  normal  listing 
process  to  ensure  ongferm  protection 
for  the  species.  This  proposal  initiates 
that  process  and  j.  rovides  an 
opportunity  for  pu  alic  comment  and 
hearings  (if  reques  ted).  This  proposal 
does  not  include  t  le  North  Carolina 
subspecies.  N.  m.  rancisci,  which  is 
presumed  extinct  it  this  time. 

DATES:  Comments  from  all  interested 
parties  must  be  re  ;eived  by  November 
12, 1991.  Public  he  iring  requests  must  be 
received  by  October  28, 1991. 

ADDRESSES:  Comnents  and  materials 
concerning  this  prfcposal  should  be  sent 
to  the  Twin  Cities  IRegional  Office,  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Endangered  Species.  Federal  Building, 
Fort  Snelling.  Twin  Cities.  Minnesota 
55111.  Comments  f  nd  materials  received 
will  be  available  fir  public  inspection, 
by  appointment,  diring  normal  business 
hours  at  the  above  address. 

FOR  FUirTHER  INFORMATION  CONTACT. 

William  F.  Harrison,  Acting  Chief, 
Division  of  Endangered  Species,  at  the 
above  address  (tefephone  612/725-3276 
or  FTS  725-3276).  I 

SUPPtEMENTARY  II^FORMATION: 
Background 

N.  m.  mitchellii 
subspecies  of  one 
American  species 
described  by  Frenth 
series  of  ten  spe 
Mitchell  in  Cass  Cfcunty 
(French  1889).  It  isj 
family  Nymphali 
worldwide),  subfamily 
(estimated  2.400 

(The  Act  defme 
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plants,  and  any  distinct 
segment  of  any 
fish  or  wildlife  ' 
Therefore,  althoug  i 
recognized  as  a 
mitchellii  will  be 
"species"  throughout 
this  proposal.  This 
biological,  use  of 
should  not  be  understood 
this  proposal  covers 
Neonympha  mitch  ellii 
covers  only  the  ncrthem 
m.  mitchellii,  and 
North  Carolina 


d  le 


sp  !cies  I 


s  the  nominate 
of  two  North 
Df  Neonympha.  It  was 
in  1889  from  a 
collected  by  J.N. 
Michigan 
a  member  of  the 
(over  6.400  species 
Satyrinae 
species). 

"species"  to  include 
fish  or  wildlife  or 
population 
of  vertebrate 
"  {§  4.(15)). 
taxonomically 
subspecies,  N.  m. 
I  eferred  to  as  a 

the  remainder  of 
legal,  as  opposed  to 
term  "species" 

to  mean  that 

the  entire  species 

This  proposal 

subspecies  N. 

Joes  not  include  the 

8u  >species  N.  m. 


tie 


francisci  which  is  believed  to  be 
extinct.) 

Mitchell's  satyr  is  a  medium  sized  (38- 
44  millimeter  wingspan)  butterfly  with 
an  overall  rich  brown  coloration.  A 
distinctive  series  of  submarginal  yellow- 
ringed  black  circular  eyespots  (ocelli) 
with  silvery  centers  are  found  on  the 
lower  surfaces  of  both  pairs  of  wings. 
The  number  of  ocelli  on  the  forewing 
varies  between  the  sexes,  with  males 
generally  having  4  (range  2-4)  and 
females  having  6  (range  5-6).  The 
eyespots  are  accented  by  two  orange 
bands  along  the  posterior  wing  edges,  as 
well  as  two  fainter  orange  bands  across 
the  central  portion  of  each  wing.  It  is 
distinguished  from  its  North  American 
congener  N.  areolata  by  the  latter's 
well-marked  ocelli  on  the  upper  wing 
surfaces,  as  well  as  the  lighter 
coloration  and  stronger  flight  of  TV. 
areolata  (French  1889;  McAlpine  et  al 
I960;  Wilsmann  and  Schweitzer  1991). 

N.  m.  mitchellii  is  one  of  the  most 
geographically  restricted  butterflies  in 
North  America.  Historical  records  exist 
for  approximately  30  locations  in  four 
States,  ranging  from  southern  Michigan 
and  adjacent  counties  of  northern 
Indiana  into  a  single  Ohio  county,  with 
several  disjunct  populations  in  New 
Jersey.  The  species  has  been 
documented  from  a  total  of  17  counties 
(Badger  1958;  Martin  1987;  Pallister  1927; 
Rutkowski  1968;  Shuey  et  al  1987b; 
Wilsmann  and  Schweitzer  1991). 

A  second  Neonympha  mitchellii 
subspecies  was  discovered  at  Ft.  Bragg, 
North  Carolina  in  1983  (Parshall  and 
Krai  1989).  This  subspecies,  A^.  m. 
francisci,  is  believed  to  have  been 
collected  to  extinction  since  that  time. 
Although  additional  suitable  habitat 
probably  exists  on,  and  adjacent  to.  Ft. 
Bragg,  no  additional  populations  have 
been  discovered  (Schweitzer  1989).  This 
proposal  does  not  include  N.  m. 
francisci. 

Although  the  species  has  been 
reported  from  Maryland,  the  lack  of 
suitable  habitat  makes  it  more  likely 
that  those  1940*8  specimens  were 
misidentified  members  of  a  Neonympha 
areolatus  subspecies.  Apparently 
suitable  habitat  exists  in  New  York, 
Connecticut,  Massachusetts,  and 
Pennsylvania.  However,  searches  in 
these  States  have  failed  to  locate  any  N. 
m.  mitchellii  populations  (Schweitzer 
1989;  Wilsmann  and  Schweitzer  1991). 

The  habitat  occupied  by  the  species 
consist  solely  of  wetlands  known  as 
fens.  This  is  an  uncommon  wetland 
habitat  type  characterized  by  calcareous 
soils  and  fed  by  carbonate-rich  water 
from  seeps  and  springs.  Fens  are  most 
frequently  components  of  larger  wetland 
complexes.  Due  to  the  superficial 


resemblance  of  fens  and  bogs,  the 
habitat  of  Mitchell's  satyr  has 
sometimes  been  erroneously  described 
in  the  early  literature  as  acid  bogs 
(McAlpine  et  al  I960;  Shuey  1985;  Shuey 
et  al  1987a;  Wilsmann  and  Schweitzer 
1991). 

From  1985  through  1990  the  Service 
sponsored  intensive  searches  of  over 
100  sites  having  suitable  habitat  for  the 
species  throughout  its  range.  The  sites 
visited  were  either  known  historical 
locations  for  the  species,  or  were  chosen 
because  of  the  presence  of  a  fen.  All 
historical  locations  were  checked  if  they 
could  be  relocated  and  if  the  fen  habitat 
still  existed.  Survey  results  indicated  the 
species  occurred  at  only  15  sites,  two  of 
which  were  not  historically  known. 
Therefore,  the  species  has  disappeared 
from  approximately  one-half  of  its 
historical  locations  (30).  No  extant 
populations  have  been  found  in  Ohio, 
and  the  sole  extant  1985  population  in 
New  Jersey  is  believed  to  have  been 
extirpated  by  collectors  subsequent  to 
the  survey.  Additional  1991  searches  in 
New  Jersey  failed  to  locate  any 
additional  populations  (Breden,  New 
Jersey  Natural  Heritage  Progranv  1991, 
pers.  comm.).  Thus,  the  species  is 
currently  believed  to  exist  in  nine 
counties  in  Indiana  and  Michigan.  Due 
to  the  extent  of  these  and  other  recent 
surveys  it  is  unlikely  that  many 
additional  sites  will  be  found 
(Wilsmann  and  Schweitzer  1991;  Shuey 
et  al  1987b).  although  survey  efforts  are 
continuing. 

A  letter  from  Charles  L  Remington, 
dated  November  19, 1974,  requested  the 
Service  work  on  protecting  Mitchell's 
satyr  (letter  from  Charles  L  Remington 
to  Dr.  Paul  A.  Opier.  U.S.  Fish  and 
Wildlife  Service,  dated  November  19, 
1974).  That  letter  was  treated  as  a 
petition  to  list  the  species  as  threatened 
or  endangered.  The  Service 
subsequently  found  (49  FR  2485,  January 
20, 1984)  that  insufficient  data  was 
available  to  support  listing  at  that  time. 
The  Service's  May,  1984,  Animal  Notice 
of  Review  (49  FR  21664-21675)  listed 
Neonympha  mitchellii  as  a  category  3C 
species,  indicating  that  at  that  time  the 
species  was  believed  to  be  too  abundant 
for  consideration  for  addition  to  the 
endangered  and  threatened  species  lists. 
In  a  subsequent  January  6, 1989,  Animal 
Notice  of  Review  (54  FR  554-579)  the 
species  was  upgraded  to  a  category  2 
candidate  for  listing,  indicating  renewed 
concern  for  the  species'  welfare,  and 
encouraging  further  studies  into  the 
status  of  the  species.  The  most  recent 
status  survey  (Wilsmann  and 
Schweitzer  1991)  indicates  that  the 
species  has  experienced  significant 


Federal  Register  /  Vol.  56.  No.  176  /  Wednesday.  September  11.  1991  /  Proposed  Rules         46275 


range  reduction  and  should  receive  the 
protection  of  the  Act.  The  Service 
analyzed  the  status  survey  and 
determined  that  the  species  should  be 
protected  from  over-collection  by  an 
emergency  listing  as  an  endangered 
species.  The  emergency  listing  was 
published,  and  became  effective,  on 
June  25, 1991.  (56  FR  28825-828)  and 
provides  protection  under  the  Act  until 
February  20. 1992. 

Summary  of  Factors  Affecting  tlie 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Mitchell's  satyr  [N.  m. 
mitchellii)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Fen  habitat  is 
being  destroyed  and  degraded  by  human 
activities  and  by  natural  succession. 
Human  induced  destruction  of  historical 
sites  has  been  documented  in  at  least 
three  cases.  One  Michigan  site  has  been 
destroyed  by  urban  development.  Sites 
in  Michigan  and  Ohio  have  been  lost  by 
conversion  to  agriculture.  Another 
extant  population  in  Michigan  has  had  a 
portion  of  its  habitat  destroyed  by  hog 
farming  activities  and  all  terrain  vehicle 
use.  These  activities  constitute  ongoing 
threats  to  other  sites  with  extant 
populations  of  N.  m.  mitchellii  (Shuey  et 
al  1987a:  Schweitzer  1989;  Martin  1987; 
Wilsmann  and  Schweitzer  1991). 

One  Michigan  site  is  bisected  by  a 
highway  which  is  scheduled  for 
realignment.  Mitchell's  satyr  habitat  will 
be  destroyed  or  degraded  by  the  project 
as  proposed.  Discussions  are  underway 
with  Michigan  Department  of 
Transportation  officials  to  have  the 
plans  modified  to  diminish  or  eliminate 
the  adverse  impact  on  the  species. 

Although  natural  succession  in  fens  is 
incompletely  understood,  it  appears  that 
adjacent  human  activities  can  speed 
succession  and  subsequent  loss  of 
Mitchell's  satyr  habitat.  For  example, 
nearby  drainage  ditches  may  alter  the 
hydrologic  regime  in  the  fen,  resulting  in 
lowered  water  levels,  more  xeric  soil 
conditions,  and  increased  invasion  of 
brush  and  trees  into  the  fen.  There  is 
evidence  that  this  is  occurring  at  one 
Michigan  site  (Wilsmann.  Michigan 
Natural  Features  Inventory.  1991,  pers. 
comm.). 


B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Mitchell's  satyr  has  long  been 
sought  by  butterfly  collectors,  and  there 
is  evidence  that  collection  of  the  species 
continues  despite  its  endangered  or 
threatened  classifications  under 
Michigan,  Indiana,  and  New  Jersey  rare 
species  laws.  Subsequent  to  the  1985 
survey  of  New  Jersey  fens  it  is  believed 
that  the  State's  last  remaining  N.  m. 
mitchellii  population  was  eliminated  by 

,  collectors.  A  collector's  glassine 
envelope  was  found  at  the  site  during 
one  survey.  Another  New  Jersey  ^V.  m. 
mitchellii  site,  well  known  to  butterfly 
collectors,  was  extirpated  in  the  1970'8 
by  over-collection.  The  other  subspecies 
of  Neonympha  mitchellii,  Neonympha 
m.  francisci,  is  believed  to  have  been 
collected  to  extinction  in  North 
Carolina.  (Wilsmann  and  Schweitzer 
1991;  Breden  1991,  pers.  comm.; 
Schweitzer,  The  Nature  Conservancy, 
1991,  pers.  comm.). 

Well-worn  human  paths  have  been 
seen  at  the  site  of  several  extant 
populations  in  Michigan  during  late- 
1980's  status  surveys.  These  paths  wind 
through  N.  m.  mitchellii  habitat  in  the 
manner  that  would  be  expected  of 
knowledgeable  collectors  and  are 
viewed  as  evidence  that  collections  are 
continuing,  despite  the  species  being 
listed  and  protected  by  State  statute. 
Subsequent  to  the  June  25, 1991, 
emergency  listing  several  butterfly 
collectors  were  encountered  by  Service 
Law  Enforcement  persormel  at  one  well 
known  Michigan  Mitchell's  satyr  site, 
and  fresh  trails  through  prime  habitat 
were  seen  at  nearly  every  site  being 
patrolled.  At  least  five  Michigan  sites 
are  sufficiently  well  known  to  collectors 
and/or  have  sufficiently  small  Mitchell's 
satyr  populations  so  as  to  the  extremely 
vulnerable  to  local  extinction  from 
overcoUection  during  a  period  of  one  to 
several  days  (Wilsmarm  1991,  pers. 
comm.).  All  known  N.  m.  mitchellii  sites 
are  believed  vulnerable  to  local 
extinction  by  overcoUection  (Schweitzer 
1991,  pers.  comm.). 

C.  Disease  or  predation.  Little  is 
known  about  these  factors,  and  there 
are  no  indications  at  this  time  that  they 
might  be  contributing  to  the  decline  of 
Mitchell's  satyr. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Mitchell's  satyr 
is  currently  listed  under  State  statutes 
as  endangered  in  Indiana  and  New 
Jersey,  threatened  in  Michigan,  and 
extirpated  in  Ohio.  The  classification  in 
Michigan  has  been  proposed  to  be 
changed  to  endangered. 

Either  endangered  or  threatened 
status  in  Michigan  prohibits  the 
collection  of  the  species  without  a 


Michigan  scientific  collection  permit. 
However,  the  threat  of  State  prosecutioi 
has  not  ended  collectors'  illegal 
activities.  Michigan  Department  of 
Natural  Resources  officials  believe  the 
threat  of  Federal  prosecution  will  be  a 
more  effective  deterrent.  (Weise, 
Michigan  Department  of  Natural 
Resources,  Endangered  Species 
Program,  1991,  pers.  comm.;  Wilsmann 
1991,  pers.  comm.). 

The  Indiana  endangered  classification 
provides  official  recognition  of  species 
rarity,  but  the  State's  endangered 
species  regulations  do  not  prohibit 
taking  listed  insects  unless  they  are  also 
on  the  Federal  endangered  and 
threatened  species  list.  Thus,  the 
classification  provides  no  legal  deterrent 
to  continued  collection.  The  ability  to 
legally  collect  the  species  under  Indiana 
statutes  results  in  the  species  being  a 
candidate  for  heavy  collecting  pressure 
and  extirpation  in  that  state.  (Bacone, 
Indiana  Natural  Features  Inventory, 
1991,  pers.  comm.). 

New  Jersey  regulations  provide  total 
protection  for  any  Mitchell's  satyrs  that 
may  be  rediscovered  within  the  Slate 
(Frier-Murza,  New  Jersey  Endangered 
Species  Program,  1991,  pers.  comm.). 
The  Ohio  classification  of  extirpated 
carries  with  it  no  legal  protection. 
However,  if  the  species  is  rediscovered 
in  the  State,  an  emergency  order  can  be 
invoked  to  list  it  as  endangered  and 
grant  it  full  protection  under  State 
statutes  (Case,  Ohio  Department  of 
Natural  Resources,  Division  of  Wildlife, 
1991,  pers.  comm.). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Mitchell's  satyr  has  only  a  single  flight 
period  annually,  lasting  approximately 
two  weeks  for  an  individual,  and  for 
about  three  weeks  for  a  population  as  a 
whole.  It  exhibits  relatively  sedentary 
behavior  and  slow,  very  low  level 
flights.  Due  to  these  characteristics  the 
species  seems  to  have  only  limited 
ability  to  colonize  new  habitat  patches, 
to  recolonize  historical  sites,  or  to 
provide  significant  gene  flow  among 
extant  populations.  Therefore,  the 
isolation  of  small  populations  has  great 
potential  for  local  extinction  if  habitat 
degradation  and/or  collection  pressure 
are  also  occurring  (Wilsmann  and 
Schweitzer  1991). 

In  developing  this  proposal  the 
Service  has  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Mitchell's  satyr  as 
endangered.  The  species  has 
experienced  a  severe  decrease  in  the 
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number  of  extant  Populations  over  its 
historical  range,  at  well  as  probable 
extirpation  from  two  of  the  four  States 
with  historical  populations.  Due  to  its 
continuing  appeal  to  a  segment  of 
butterfly  collector^,  as  well  as  its 
narrow  and  well  khown  habitat 
requirements,  appi  oximately  one-third 
of  the  remaining  p  ipulations  are 
extremely  vulnera  )le  to  overcollection 
and  local  extinction,  and  all  populations 
are  believed  susce  ptible  to  collection- 
induced  extirpatio  i. 

The  Service  con  :luded  that 
conducting  the  noi  mal  listing  process 
would  have  delayt  d  protection  of  the 
species  until  after  ihe  1991  Mitchell's 
satyr  flight  period,  thus  subjecting  the 
species  to  an  addii  ional  year  of 
excessive  collectir  g  pressure.  The 
resulting  possible  extirpations  of  one  or 
more  populations  iiight  have  severely 
reduced  the  likelihood  of  species 
survival.  Therefon  ,  the  Service  Hsted 
the  species  as  end.  ingered  on  an 
emergency  basis  ti  i  provide  maximum 
protection  to  all  ki  own  populations 
during  the  1991  flij  ht  period.  At  this  time 
the  Service  is  initii  iting  the  normal 
listing  process  by  ;  troposing  the  species 
for  endangered  st£  tus. 

Critical  Habitat 


0 


illegal 


the  Act  requires,  to 
extent  prudent  and 
the  Secretary 
Habitat  at  the  time  a 
to  be  endangered 
Service  finds  that 
critical  habitat  is  not 
'or  this  species.  As 
Factor  B  in  the 

Affecting  the 
t^ellii  is  primarily 
collecting, 
critical  habitat 

s  would  make 
m<|re  vulnerable  to 
the  difficulty  of 
es  from  illegal  take, 
ii  crease  the  likelihood 
il  ivolved  parties  and 
i  Iready  have  been 
locations  and 
protecting  this  species' 
pr  Dtection  will  be 

recovery  process, 
landowner 
the  Section  7 


Section  4(a)(3) 
the  maximum 
determinable,  that 
designate  critical 
species  is  determi 
or  threatened.  The 
designation  of 
presently  prudent 
discussed  under 
Summary  of  Facto^ 
Species,  N.  m.  mi 
threatened  by  i 
Publication  of 
descriptions  and 
Mitchell's  satyr 
collection,  increasi  i 
protecting  the  spec  i 
and  significantly  i 
of  extinction.  All 
most  landowners 
notified  of  species 
importance  of 
habitat.  Habitat 
addressed  throughlthe 
including  individui  il 
contacts,  and  throi  igh 
jeopardy  standard 

Available  Conserv  ation  Measures 

Conservation  mi  asures  provided  to 
species  listed  as  ei  dangered  or 
threatened  under  t  le  Endangered 
Species  Act  includje  recognition, 
recovery  actions,  rlequirements  for 


Federal  protection 


against  certain  pra  ctices.  Recognition 


and  prohibitions 


through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  "The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot  wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  delivery,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public  other 


concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  Impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any  . 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
above  Twin  Cities,  Minnesota,  address 
(see  ADDRESSES). 

National  Environpiental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Regulation  Promulgation 
PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C, 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  %  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "Insects"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1    Endangered  and  tl>re«tened 
wttdttta. 

*  •  *  •  * 

(h)  *  *  * 


Species 


Commo'i  name 


Scientific  name 


HIatonc  range 


Vertet)rate 

poputation 

wtiere 

endangered  or 

ttweatened 


Status        When  listed 


Critical 
habitat 


Special 

rules 


Insects 

•  •  •  •    ~  • 

Satyr,  Mi«che«'8 Neonympha    mitchellii,    M«-    U.S.A.  (IN,  Ml,  NJ,  OH) NA „ E 


426E 


NA 


NA 


Dated:  August  20, 1991. 
Richard  N.  Smith, 

Deputy  Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  91-21800  Filed  9-10-91;  8:45  am] 
MLUNQ  COOC  4310-S5-M 


50  CFR  Part  17 
RIN  1018-AB66 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Proposed  Endangered       y 
Status  for  Schwalbea  americana 
(American  chaffseed) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  Schwalbea  americana 
(American  chaffseed],  a  perennial  herb 
of  the  figwort  family  (Scrophulariaceae) 
to  be  an  endangered  species  pursuant  to 
the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  Eighteen  extant 
populations  of  this  species  are  found  in 
open  pine  flatwoods,  savannas,  and 
other  open  areas,  in  moist  to  dry  acidic 
sandy  loams  or  sandy  peat  loams  in 
Florida,  Georgia,  Mississippi,  New 
Jersey.  North  Carolina,  £md  South 


Carolina;  the  species  is  also  known 
historically  from  Alabama,  Connecticut, 
Delaware,  Kentucky,  Maryland, 
Massachusetts,  New  York,  Tennessee, 
and  Virginia.  The  species  is  threatened 
by  widespread  habitat  destruction  due 
to  development  and  from  fire 
suppression,  which  allows  invasion  of 
vegetation  that  competes  with  it  This 
proposal,  if  made  final,  would  extend 
the  Federal  protection  and  recovery 
provisions  afforded  by  the  Act  to 
Schwalbea  americana.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
12, 1991.  Public  hearing  requests  must  be 
received  by  October  28, 1991. 

ADDRESSES:  Comments  and  materials, 
and  requests  for  public  hearing 
concerning  this  proposal  should  be  sent 
to  the  New  Jersey  Field  Office,  U.S.  Fish 
and  Wildlife  Service,  927  N.  Main  Street, 
BIdg.  D-1,  Pleasantville,  New  fersey 
08232.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Dana  M.  Peters  at  the  above  address 
(telephone:  609/646-0310). 


SUPPLEMENTARY  INFORMATION: 
Background 

Schwalbea  americana  (American 
chaffseed),  a  perennial  member  of  the 
figwort  family  (Scrophulariaceae),  was 
described  by  Linnaeus  in  Species 
Plantarum  In  1753,  and  named  for 
Christian  Georg  Schwalbe,  an 
eighteenth  century  botanical  writer. 
Pennell  (1935)  recognized  a  southern  and 
a  northern  species,  S.  australis  and  S. 
americana  respectively.  He 
distinguished  S.  australis  by  a 
pubescence  of  mostly  upcurved  hairs 
and  leaves  up  to  1.5  cm  (0.6  inches) 
wide,  and  S.  americana  by  mostly 
recurved  hairs  and  narrower  leaves  up 
to  1  cm  (0.4  inches)  wide  or  less. 
However,  Fernald  (1937)  found 
characters  of  leaves  and  calyx  lobes  to 
vary  over  the  total  range  so  that 
recognition  of  two  species  was 
unwarranted.  Following  an  examination 
of  herbarium  material.  Musselman  and 
Mann  (1977)  concurred  that  there  was 
little  taxonomic  merit  in  recognizing 
more  than  a  single  species.  Therefore, 
for  the  purposes  of  listing,  S.  americana 
and  S.  australis  are  considered  one 
species  (S.  americana]  and  will  be 
referred  to  as  the  monotypic  genus 
Schwalbea. 

Schwalbea  is  an  erect  herb  with 
unbranched  stems  or  branched  only  at 
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the  base  and  growk  to  a  height  of  3  to  8 
decimeters  (12  to  ^  inches).  It  is  densely 
but  minutely  hairy  throughout,  including 
the  flowers.  The  leaves  are  alternate, 
lance-shaped  to  ellptic,  stalkless,  2  to  5 
cm  (1  to  2  inches)  1  )ng,  and  entire;  the 
upper  leaves  are  n  duced  to  narrow 
bracts.  Large,  purplish-yellow,  tubular 
flowers  borne  singjy  on  short  stalks  in 
the  axils  of  the  updermost,  reduced 
leaves  (bracts)  fonji  a  many-flowered, 
spike-like  raceme,  rhe  showy  flowers 
have  a  high  degree  of  bilateral 
symmetry  elaborat  ;d  for  pollination  by 
bees  (Pennell  1935]  The  fruit  is  a  long 
and  narrow  capsul  >,  enclosed  in  a  loose- 
Titting  sac-like  sfrui  iture  that  provides 
the  basis  for  the  co  nmon  name, 
chaffseed  (Musselnan  and  Mann  1978). 
Flowering  occurs  fiom  April  fo  June  in 
the  South,  and  fron  June  to  mid-July  in 
the  North  (Johnson  1988).  Fruits  mature 
from  early  summer  in  the  South  to 
October  in  the  Nori  h.  Schwalbea  is  a 
hemiparasite.  that  is.  a  plant  that  is 
partially  dependeni  on  its  host.  Like 
most  hemiparasific  Scrophulariaceae.  it 
is  not  host  specific,  and  its  rarity, 
therefore,  is  not  du(  \  to  its  preference  for 
a  specialized  host. 

Characteristicall; '.  the  species  occurs 
in  sandy  (sandy  pe  it,  sandy  loam), 
acidic,  seasonally  r  loist  to  dry  soils.  It  is 
generally  found  in  liabitats  described  as 
open,  moist  pine  fla  twoods.  Fire- 
maintained  savann  is,  ecotonal  areas 
between  peaty  wet  ands  and  xeric 
sandy  soils,  and  oti  er  open  grass-sedge 
systems.  One  popul  ation,  however, 
occurs  in  a  heavy  c  ay  soil  in  a  hayfield. 
Schwalbea  is  depei  dent  on  factors  such 
as  fire,  mowing,  or  luctuating  water 
tables  to  maintain  t  le  crucial  open  to 
partly-open  conditions  that  it  requires. 
The  species  appear)  to  be  shade 
intolerant.  Historic^  lly.  the  species 
existed  on  savanna  i  and  pinelands 
throughout  the  coastal  plain  and  on 
sandstone  knobs  ard  plains  inland 
where  frequent,  nat  jrally  occurring  fires 
maintained  these  si  b-climax 
communities.  Undei  these  conditions, 
herbaceous  plants  a  uch  as  Schwalbea 
were  favored  over  t  rees  and  shrubs. 
Most  of  the  survivirg  populations,  and 
the  most  vigorous,  i  re  in  areas  that  are 
still  subject  to  freqii  ent  fire.  These  fire- 
maintained  habitat!  include  plantations 
that  are  prescribed  )umed  for 
management  of  qua  1,  an  army  base 
impact  zone  that  bu  -ns  regularly 
because  of  live  artil  ery  shelling,  forest 
management  areas  hat  are  burned  to 
maintain  habitat  foi  wildlife  including 
the  red-cockaded  wbodpecker,  and 
various  other  private  lands  that  are 


burned  to  maintain 
be  important  to  the 


apen  fields.  Fire  may 
jpecies  in  ways  that 


are  not  yet  documented  or  understood. 
Two  small  populations,  one  in  New 
Jersey  (along  a  roadside  in  Lebanon 
State  Forest]  and  one  in  Mississippi  (in 
a  hayfield  on  the  Noxubee  National 
Wildlife  Refuge)  survive  in  frequently 
mowed  areas  that  are  not  burned. 

As  indicated  by  Krai  (1983). 
Schwalbea  occurs  in  species-rich  plant 
communities  where  grasses,  sedges,  and 
other  colorful  savanna  dicots  are 
especially  numerous.  One  South 
Carolina  population  co-occurs  with  two 
other  plant  species  being  considered  for 
listing  under  the  Act.  Parnassia 
caroliniana  and  Eulophia  ecristata 
(Rawinski  and  Cassin  1986). 

In  1986  the  Fish  and  Wildlife  Service 
(Service)  contracted  with  The  Nature 
Conservancy's  Eastern  Regional  Office 
to  conduct  status  surveys  for  Schwalbea 
(Rawinski  and  Cassin  1986).  More 
recently  The  Nature  Conservancy's  New 
Jersey  Field  Office  prepared  an  Element 
Stewardship  Abstract  for  Schwalbea 
(Johnson  1988).  Based  on  these  reports 
and  additional  input  from  various 
sources  in  the  respective  States,  it  is 
known  that  the  species  occurred 
historically  in  fifteen  States  including 
Alabama,  Connecticut,  Delaware. 
Florida,  Georgia,  Kentucky.  Maryland. 
Massachusetts.  Mississippi.  New  Jersey, 
New  York,  North  Carolina,  South 
Carolina.  Tennessee,  and  Virginia  at  a 
total  of  approximately  seventy-eight 
sites.  One  historic  record  from  Louisiana 
is  considered  erroneous  (Annette 
Parker,  Louisiana  Heritage  Program,  in 
litt.,  1986). 

Today,  eighteen  populations  of  the 
species  are  known  in  six  States 
including: 

One  on  the  Lebanon  State  Forest  in 
New  Jersey  (Burlington  County), 

One  on  Fort  Bragg.  North  Carolina 
(Hoke  County). 

One  on  the  Noxubee  National  Wildlife 
Refuge  in  Mississippi  (Noxubee  County). 

Four  on  the  Francis  Marion  National 
Forest  in  South  Carolina  (Berkeley  and 
Charleston  Counties), 

Three  on  private  land  in  Georgia 
(Baker  and  Dougherty  Counties), 

One  on  private  land  in  Florida 
(Cadsen  County),  and 

Seven  on  private  land  in  South 
Carolina  (Berkeley,  Horry,  Jasper, 
Sumter,  and  Williamsburg  Counties). 
It  is  extirpated  from  Alabama, 
Connecticut,  Delaware,  Kentucky, 
Maryland,  Massachusetts,  New  York. 
Tennessee,  and  Virginia,  nine  of  the 
fifteen  states  where  it  was  historically 
reported.  This  plant,  always  considered 
rare,  appears  to  have  suffered  a  drastic 
decline  in  populations  and  range.  The 
one  small  population  in  New  Jersey  is 


the  only  population  north  of  North 
Carolina.  Despite  intensive  searches  of 
historic  stations  and  potentially  suitable 
habitat,  this  species  remains  very  rare, 
and  many  historic  populations  are 
confirmed  as  extirpated  due  to  habitat 
destruction,  mostly  by  development 
(Rawinski  and  Cassin  1986). 

Federal  consideration  of  this  plant  for 
listing  began  with  acceptance  by  the 
Service  of  Endangered  and  Threatened 
Plants  of  the  United  States  ( Ayensu  and 
DeFilipps  1978)  as  a  listing  petition 
within  the  context  of  section  4  of  the 
Act.  This  report  recommended 
Schwalbea  americana  for  threatened 
status.  The  Service's  subsequent  actions 
in  relation  to  the  Smithsonian  petition 
ere  explained  in  detail  in  the 
"Relationship  to  Petition  Requirements" 
section  of  the  February  21, 1990  (55  FR 
6184)  comprehensive  plant  notice  of 
review. 

Additional  petition  findings  involving 
Schwalbea  were  published  on  January 
20, 1984  (49  FR  2485),  May  10. 1985  (50 
FR  19761).  January  9, 1986  (51  FR  996), 
June  30, 1987  {52  FR  24312),  July  7. 1988 
(53  FR  25511),  December  29, 1988  (53  FR 
52746),  and  April  25, 1990  (55  FR  17475). 
This  proposal  to  classify  Schwalbea 
americana  as  endangered  constitutes 
the  final  required  petition  finding  for  this 
species. 

Summary  of  Factors  AfTectiiis  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Schwalbea 
americana  L  (American  chaffseed)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Schwalbea  has 
been  and  continues  to  be  endangered  by 
destruction  and  adverse  alteration  of  its 
habitat.  Since  discovery  of  this  species, 
sixty  (three-fourths)  of  the  known 
populations  have  been  extirpated  due  to 
conversion  of  the  habitat  to  residential 
and  commercial  purposes,  incompatible 
agriculture  and  forestry  practices,  and 
succession  of  the  vegetative  community 
due  to  fire  suppression.  Sandy  pineland 
communities  where  the  species  exists 
have  proven  to  be  especially  vulnerable 
to  development  because  soils  are  level, 
deep,  and  suitable  as  building  sites. 
Also,  many  Schwalbea  populations 
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were  or  are  very  near  the  Atlantic  coast 
where  development  pressures  are  severe 
(Rawinski  and  Cassin  1986).  Habitat 
destruction  presently  taking  place  on 
Cape  Cod,  Massachusetts,  exemplifies 
the  situation  throughout  much  of  the 
range  of  Schwolbea.  None  of  the  ten 
historic  Massachusetts  populations  of 
this  plant  have  been  relocated  and  other 
potentially  suitable  habitat  is  being 
destroyed  at  a  rapid  rate.  In  Florida, 
four  of  the  seven  historic  sites  are 
confirmed  extirpated  because  of  habitat 
destruction  (Rawinski  and  Cassin  1986). 
In  New  Jersey,  a  population  was 
extirpated  in  1988  by  the  construction  of 
a  street  for  new  housing  (D.  Snyder. 
New  Jersey  Natural  Heritage  Program, 
in  litL,  1988).  Development  was  a  factor 
in  the  demise  of  at  least  15  other 
populations  rangewide  (Johnson  1988). 
Current  threats  to  extant  populations 
include  destruction  of  habitat  due  to 
development,  agriculture,  or  forestry 
practices,  succession  of  vegetation,  and 
improper  management  that  renders  the 
habitat  unsuitable.  Impending 
development  is  an  immediate  threat  to 
two  of  the  extant  populations. 
Development  or  succession  of  habitat  is 
a  potential  threat  to  five  other 
populations  on  private  land. 
Development  adjacent  to  extant 
populations  may  also  pose  a  threat  since 
urbanization  generally  results  in  fire 
suppression  and  thus  possible 
succession  of  Held  habitats.  The  threats 
due  to  fire  suppression  will  be  discussed 
in  more  detail  under  Factor  E. 

B.  OverutiUzation  for  commercial 
recreational,  scientific  or  educational 
purposes.  One  extant  population  has 
been  adversely  affected  due  to  removal 
of  plants  by  an  employee  of  a  botanical 
garden  for  transplanting  to  the  garden. 
This  population  was  also  adversely 
affected  by  a  local  photography  club 
that  dug  up  plants  to  photograph  them 
under  studio  conditions,  and  by  careless 
photographers  and  onlookers  who  have 
trampled  the  site.  Attention  due  to 
listing  could  result  in  further  threats  to 
accessible  populations  due  to  collection 
and  trampling  from  curiosity  seekers 
and  vandals. 

C.  Disease  or predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Currently,  in 
the  State  of  Mississippi,  Schwalbea  is 
not  on  an  official  list  and  there  is  no 
protection  for  the  species. 

In  Florida.  Schwalbea  is  listed  as 
endangered  under  The  Preservation  of 
Native  Flora  of  Florida  Act,  section  581, 
185-187,  Florida  Statute.  This  Act 
prohibits  removal  of  State-listed  plants 
from  public  lands  or  from  private  lands 


without  written  permission  of  the 
landowner. 

In  Georgia,  Schwalbea  is  currently 
being  proposed  as  endangered  on  the 
official  State  list.  If  this  listing  is 
completed,  the  species  will  receive 
protection  under  The  Georgia 
Wildflower  Preservation  Act  of  1973. 
This  Act  prohibits  digging,  removal,  or 
sale  of  State-listed  plants  from  public 
lands  without  the  approval  of  the 
Georgia  Department  of  Natural 
Resources.  However,  the  three 
Schwalbea  populations  in  Georgia  are 
on  private  land  and  would  benefit 
minimally  from  the  protection  of  this 
Act.  These  populations  receive  limited 
protection  through  voluntary,  informal 
landowner  agreements  with  The  Nature 
Conservancy. 

The  official  status  of  Schwalbea  in 
North  Carolina  is  endangered.  North 
Carolina  General  Statute  19-B,  202.12- 
202.19,  provides  State-listed  plants 
protection  from  intra-state  trade  without 
a  pennit,  provides  for  monitoring  and 
management  of  listed  populations,  and 
prohibits  taking  of  plants  without  a 
State  permit  and  written  permission  of 
landowners. 

In  South  Carolina.  Schwalbea  is 
recognized  as  "of  national  concern"  by 
the  South  Carolina  Advisory  Committee 
on  rare,  threatened,  and  endangered 
plants;  however,  this  State  offers  no 
legal  protection  to  recognized  species. 

In  New  Jersey.  Schwalbea  is  listed  as 
endangered  on  the  Endangered  Plant 
Species  List  authorized  by  the 
Endangered  Plant  Species  List  Act 
(N.J.S.A.  7:5C).  This  list  provides 
recognition  to  listed  plants,  but  does  not 
provide  regulatory  protection  to  the 
species  from  collection,  habitat  loss,  or 
habitat  degradation.  The  population  in 
New  Jersey  occurs  within  the  Lebanon 
State  Forest  and  within  the  Pinelands 
Reserve.  The  State  Forest  does  not 
provide  any  specific  protection  to  the 
species.  Pursuant  to  the  policy  to 
preserve,  protect,  and  enhance  the 
diversity  of  plant  communities  through 
regulation  of  development,  the  Pinelands 
Protection  Act  (N.J.S.A.  13;18-1  et  seq.) 
states  that  no  development  within  the 
Pinelands  shall  be  carried  out  unless  it 
is  designed  to  avoid  irreversible  adverse 
impacts  to  the  survival  of  populations  of 
threatened  or  endangered  plants  listed 
therein.  Despite  the  location  of  the  New 
Jersey  population  within  the  Pinelands 
Reserve,  it  is  still  subject  to  severe 
adverse  impacts.  It  is  located  next  to  a 
roadway  in  an  area  maintained  by  the 
highway  department.  This  type  of 
maintenance  is  exempt  from  the 
aforementioned  protection  of  threatened 
or  endangered  species.  Current 
management  of  this  population  consists 


of  yearly  mowing  and  is  conducted 
through  an  informal  agreement  between 
the  New  Jersey  Department  of 
Environmental  Protection  and  the 
highway  department.  Protection  of  the 
site  is  inadequate.  Vehicles  routinely 
pull  off  of  the  road,  damaging  plants  and 
disturbing  the  habitat. 

Only  North  Carolina  has  legislation 
protecting  Schwalbea  from  taking,  and 
only  New  Jersey  has  some  protection  for 
its  habitat.  The  primary  threat  to 
Schwalbea  is  habitat  destruction  and 
lack  of  habitat  management,  therefore, 
existing  legislation  is  inadequate. 

E.  Other  natural  or  monmade  factors 
affecting  continued  existence.  As 
mentioned  in  Factor  "A",  fire  or  another 
suitable  form  of  disturbance,  such  as 
well-timed  mowing,  is  essential  to 
maintain  the  sub-climax  community 
where  this  species  exists.  Although 
corroborating  research  is  lacking, 
botanists  familiar  with  the  species 
believe  that  Schwalbea  may  be  adapted 
to  a  regular  fire  regime.  Historically, 
naturally  occurring  fires  throughout 
Schwalbea's  range  maintained  these 
conditions.  These  naturally  occurring 
lighting-strike  fires  were  frequent 
enough  that  fuel  did  not  accumulate  and. 
thus,  they  were  generally  of  low 
intensity.  Herbaceous  species  were 
favored  over  tree  and  shrub  species  and 
thrived  in  these  conditions.  With  the 
general  suppression  of  natural  fires  in 
this  century,  the  habitat  for  this  species 
has  been  greatly  reduced.  Without  fire, 
open  grass-sedge  communities  proceed 
through  serai  stages  and  become 
dominated  by  trees,  shrubs  and  dense 
herbaceous  growth  that  overtops 
Schwalbea.  The  species  appears  to  be 
shade  intolerant.  If  fire  is  suppressed  for 
more  than  three  years,  the  Schwalbea 
population  declines  as  other  species 
shade  and  out-compete  it  (D.  Rayner, 
Wofford  College,  pers.  comm..  1991). 
Without  naturally  occurring  fires, 
management  in  the  form  of  prescribed 
burns  or  mowing  may  be  necessary  to 
maintain  the  sub-climax  community  and 
perpetuate  Schwalbea  populations. 
However,  excessive  mowing  or 
disturbance  could  eliminate  populations, 
and  there  are  questions  concerning  the 
optimal  timing  and  frequency  of  burning 
or  mowing.  Further  research  on  the 
effects  of  prescribed  burning  and 
mowing,  and/or  soil  moisture  variation 
is  needed  to  determine  the  best 
management  techniques  that  will 
maintain  viable  populations  of  the 
species. 

Ten  of  the  eighteen  known 
populations  of  Schwalbea  contain  fewer 
than  one  hundred  plants  with  five  of 
these  populations  having  fewer  than  20 
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plants.  These  isolated  and  critically 
small  populations  are  highly  vulnerable 
to  extinction.  Extreine  isolation,  whether 
by  geographic  distance,  ecological 
factors  or  reproductive  strategy, 
prevents  the  influi  of  new  genetic 
material  and  can  oesult  in  a  highly 
inbred  population  kvith  low  viability  or 
fecundity  (Chessei  1983).  In  addition, 
current  knowledg^  of  the  species  biology 
and  population  dytiamics  is  insufficient 
to  assess  whether  jSc/?(vo/Z)eo  could 
persist  following  a  natural  event  such  as 
drought  or  high-iniensity  fire. 

The  Service  hasicarefuliy  assessed  the 
best  scientific  info^ation  available 
regarding  the  pastJ  present,  and  future 
threats  faced  by  tnis  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation^  the  preferred  action 
is  to  list  Schwalbeti  americana  as 
endangered.  The  species  is  extirpated 
from  over  half  of  its  historic  range.  Only 
eighteen  populations,  approximately 
one-forth  of  recorded  historic 
populations,  are  ki^own  to  persist. 
Existing  populations  are  threatened  by 
the  continuation  oi  fire  suppression, 
development,  and  potential 
mismanagement  ofhabitat.  Specific 
habitat  requirements  £fhd  optimum 
management  regin^s  are  unknown;  lack 
of  such  critical  information  greatly 
hampers  efforts  to  protect  and 
perpetuate  this  sp^ies.  These  factors 
support  listing  as  an  endangered 
species.  Critical  habitat  is  not  being 
designated  for  reasons  discussed  in  the 
following  section. 

Critical  Habitat 

Section  4(a](3]  ol  the  Act.  as  amended, 
requires  that  to  thd  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  critical  habitat  at  the  time 
the  species  is  detei  mined  to  be 
endangered  or  threatened.  Designation 
of  critical  habitat  in  not  prudent  if  one  or 
both  of  the  followii  ig  situations  exist  (1) 
The  species  is  thre.  itened  by  taking  or 
other  human  activi  :y,  and  identification 
of  critical  habitat  qan  be  expected  to 
increase  the  degrea  of  threat  to  the 
species,  or  (2)  suchj  designation  of 
critical  habitat  woilld  not  be  beneficial 
to  the  species  (50  CJFR  424.12(a)(1)). 

The  Service  finds  that  designation  of 
critical  habitat  is  npt  prudent  for 
Schwalbea  americtna  at  this  time 
because  such  designation  will 
exacerbate  threatsTfrom  collecting  and 
trampling.  As  note*  under  Factor  "B", 
above,  collecting  and  careless  trampling 
by  wildflower  photjographers  have 
already  adversely  effected  at  least  one 
population.  The  Act  furnishes  Hsted 
plants  with  very  linited  protection  from 
take,  prohibiting  cc  llection  and  harm 


only  when  plants  are  located  on 
federally  administered  lands  or  in 
situations  where  take  is  perpetrated  in 
knowing  violation  of  a  State  law  or 
regulation.  Only  six  Schwalbea 
populations  are  located  on  lands  under 
Federal  jurisdiction.  Most  populations 
are  small  to  moderate  in  size  and, 
therefore,  even  occasional  collecting 
and  trampling  could  exert  significant 
adverse  impacts  on  them.  Publication  of 
critical  habitat  descriptions  and  maps  in 
the  Federal  Register  could  increase 
these  threats  to  the  survival  of  the 
species,  overriding  any  protection  that 
such  designation  might  provide. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  In 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
'  possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  activities  that  could 
impact  Schwalbea  and  its  habitat  in  the 
future  include,  but  are  not  limited  to. 
incompatible  forestry  and  wildlife 
management  practices,  and  construction 
of  access  roads  to  accommodate 


changes  in  military  bombing  practice 
areas  on  lands  under  Federal 
jurisdiction.  The  Service  will  work  with 
the  involved  agencies  to  secure 
protection  and  proper  management  of 
Schwalbea  while  accommodating 
agency  activities  to  the  extent  possible. 

Conservation  and  management  of 
Schwalbea  will  likely  involve  a 
combination  of  site  protection  through 
acquisition  or  landowner  agreements 
and  habitat  manipulation  to  maintain 
early  successional  habitats.  Listing 
Schwalbea  americana  will  encourage 
research  on  critical  aspects  of  its  life 
history  and  population  ecology,  and  the 
effects  of  fire,  mowing  and  soil  moisture 
variation  on  population  establishment 
and  maintenance.  This  information  is 
necessary  to  determine  the  optimal 
timing  and  frequency  of  these 
management  techniques. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
listed  plants,  the  1988  amendments  (Pub. 
L  100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up.  or  damaging  or  destroying  of 
listed  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  uivolving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  rm  432. 4401  N  Fairfax 
Dr„  Arlington  VA  22203-3507  (703/35&- 
2104). 
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Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Schwalbea; 

(2)  The  location  of  any  additional 
populations  oi  Schwalbea  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  Schwalbea;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Schwalbea. 

Final  promulgation  of  the  regulation 
on  Schwalbea  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  Field 
Supervisor,  New  Jersey  Field  Office, 
U.S.  Fish  and  Wildlife  Service  (See 
"ADDRESSES"  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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The  primary  author  of  this  proposed 
rule  is  Dana  M.  Peters  (see 
"ADDRESSES"  section). 

List  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threatened  wildlife. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17-{  AMENDED] 

1.  The  authority  citation  for  50  CFR 
part  17  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99-625, 
100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Scrophulariaceae,  to  the  List 
of  Endangered  and  Threatened  Plants: 

§  1 7. 1 2    Endangered  and  threatened 
plants. 

«        *        •        *        * 

(h)  *  •  • 


Species 


Scientific  name 


Coownon  name 


Historic  range 


Status 


Wben  listed 


Critical 
ttatxtat 


Special 
rules 


Scroptiulariaceae — Figwort  fanmly: 

Schwalbea  americana American  ctiatfseed.. 


0.  S.  A  (AL.  CT,  DE,  FL,  GA  KY, 
MA  MD,  MS.  NC,  NJ.  NY,  SC. 
TN,  VA). 


NA 


Uh 


Dated:  July  26, 1991. 
Richard  N.  Smith. 

Deputy  Director,  U.S.  Fish  and  Wildlife 
Service. 

|FR  Doc.  91-21801  Filed  9-1(^-01;  8:45  am) 
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Notices 


This  section  erf  the  FEDERAL  REGISTER 
contains  docun>ents  other  than  ojles  or 
proposed  mles  ttiat  are  appiicable  to  the 
public.   Notices  of  tiearings  and 
investigations,   comnittee   meetings.   agerK^y 
decisions  and  ruilngs.  delegations  of 
auttKxity    filing  of  petitions  and 
applications  and  agfncy  statements  of 
organization  and  fuiKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  0F|C0MMERCC 

Agency  Information  CoUectlon  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB){ 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  infomtation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapler  35). 
Agency:  Bureau  of  fixport 

Administration. 
Title:  Disclosure  oflShipment  Which 

Should  Have  Beep  Under  a  Validated 

License. 
Form  Number  Agetcy— EAR  S  772.7(b); 

OMB  No.  0694-OQ32. 
Type  of  Request-  Extension  of  the 


expiration  date  o 


a  currently 


approved  collect!  on. 

Burden:  10  respond  ;nts;  10  reporting 
hours.  Average  ti  ne  per  respondent  is 
1  hour. 

Needs  and  uses:  Th  s  reporting  - 
requirement  is  us  »d  for  exporters  to 
report  themselvei  when  the  mistake 
of  shipping  withojt  a  required 
validated  license  is  made,  before 
possible  prosecut  on  by  the 
government  is  be;  jun. 

Affected  Public  Bu  inesses  or  other  for- 
profit  institutions  small  business  or 
organizations. 

Frequency:  On  occi  ision. 

Respondent's  Oblig  Uion:  Mandatory. 

OMB  Desk  Officer  ~ 
7340. 


Gary  Waxman,  395- 


Copies  of  the  abo  /e  information 
collection  proposal  :an  be  obtained  by 
calling  or  writing  D(  )C  Clearance 
Officer,  Edward  Mi(  ;hals,  (202)  377-3271, 
Department  of  Comnerce,  room  5327, 
14th  and  Constitutic  n  Avenue,  NW, 
Washington,  DC  20i  30. 

Written  comment  i  and 
recommendations  f<  r  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMp  Desk  Officer,  room 


3208  New  Executive 


Washington,  DC  20J  03 


Office  Building. 


Dated:  September  5. 1991. 
Edward  Nfichals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  91-21830  Filed  9-10-01:  8:45  am] 

MLUNQ  CODE  3S10-CW-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Managentent 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Defense  Priorities  and  Allocations 
System  (DPAS). 

Form  number  Agency — DPAS  S  700.91; 
OMB  Control  No.  0694-0053. 

Type  of  request-  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  1,000,000  respondents:  16.667 
recordkeeping  hours;  Average  time 
per  respondent  is  1  minute. 

Needs  and  uses:  The  recordkeeping 
required  by  the  DPAS,  of  producers 
and  suppliers  of  industrial  items,  is 
necessary  for  the  enforcement  and 
administration  of  the  delegated 
authority  of  the  Defense  Production 
Act  and  the  Selective  Service  Act. 
Any  person  who  receives  a  rated 
order  under  the  implementing  DPAS 
regulation  must  retain  records  of 
transactions  for  at  least  3  years. 

Affected  public  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Mandatory. 

OMB  Desk  officer  Gary  Waxman.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building. 
Washington.  DC  20503. 
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Dated:  September  5, 1991. 
Edward  Mlcfaals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organizati  on. 
[FR  Doc.  91-21831  Filed  9-10-91:  8:45  am) 
BNXINO  COOC  3S10-CW-M 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  National  Census  Test 

Form  NumberfsJ:  DA-lA.  DA-lB.  DA- 
IC.  DA-ID. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  2.279  hours. 

Number  of  Respondents:  15.200. 

Avg  Hours  Per  Response:  9  minutes. 

Needs  and  Uses:  The  Census  Bureau 
is  concerned  about  declining  response 
rates  to  mail-out  decennial  census 
questionnaires.  We  are  requesting 
clearance  to  conduct  a  study  to  test 
whether  a  simplified  questionnaire  with 
less  questions  provides  a  higher 
response  rate  than  a  questionnaire  of 
greater  length.  The  test  will  consist  of 
four  questioimaires:  (1)  A  usei^friendly  . 
form  with  four  questions;  (2)  a  user- 
friendly  form  with  all  questions  from  the 
1990  short  form;  (3)  a  1990  census  short 
form;  and  (4)  a  user-friendly  form  with 
1990  questions  plus  a  social  security 
number  question  for  each  person  in  the 
household.  There  will  also  be  a 
telephone  debriefing  of  selected 
respondents  and  nonrespondents.  The 
sample  for  the  testing  will  be  drawn 
from  the  1990  census  address  control 
file. 

Affected  Public  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 
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Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  September  6, 1991. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
|FR  Doc.  91-21833  Filed  9-10-91;  8:45  am) 

WIXINO  COOC  3S10-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Annual  Demographic 
Survey  Supplement  to  the  Current 
Population  Survey. 

Form  Number(s):  CPS-1.  CPS-260. 
CPS-665. 

Agency  Approval  Number:  0607-0354. 

Type  of  Request-  Revision  of  a 
currently  approved  collection. 

Burden:  34,250  hours. 

Number  of  Respondents:  60.000. 

Avg  Hours  Per  Response:  24  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Annual 
Demographic  Survey  (ADS)  every  year 
in  March  as  part  of  the  Current 
Population  Survey.  In  the  ADS.  we 
collect  information  on  woric  experience, 
personal  and  family  income  and 
noncash  benefits,  poverty  levels, 
population  status,  family  relationships, 
marital  status,  and  migration.  For  1992, 
additional  race  information  will  be 
collected  form  persons  who  report  their 
race  as  Asian  or  Pacific  Islander.  The 
Bureau  of  Labor  Statistics  and  the 
Department  of  Health  and  Human 
Services  use  data  gathered  in  the  ADS 
to  determine  the  official  Government 
poverty  statistics.  The  ADS  is  the 
primary  source  of  family  income  data. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  September  6, 1991. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-21834  Filed  9-10-91:  8:45  am) 
Btuma  CODE  3SM-07-P 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  Export 

Administration. 
Title:  Application  for  a  Duplicate 

License.    ' 
Form  Number  Agency— EAR  S  772.10; 

OMB  Control  No.  0694-0031. 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection. 
Burden:  156  respondents;  42  reporting/ 

recordkeeping  hours;  average  time  per 

respondent  is  15  minutes. 
Needs  and  Uses:  This  collection  of 

information  is  necessary  to  identify 

export  licenses  of  respondents  who 

request  duplicate  export  licenses  for 

lost  or  destroyed  licenses  and 

provides  information  needed  to  issue 

the  duplicate  license. 
Affected  Public:  Businesses  or  other  for- 

prefit  institutions:  small  businesses  or 

organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer  Marshall  Mills.  395- 

7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington;  DC  20503. 

Dated:  September  5, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
|FR  Doc.  91-21832  Filed  9-10-91:  8:45  am) 
MLUNO  COM  M10-CW-M 


International  Trade  Admlniatratlon 

[A-570-M91 

Final  Determination  of  Sale*  at  Lom' 
Than  Fair  Value:  Steel  Wire  RofM  From 
the  l>eople'8  Republic  of  China 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

EFFECnvf  date:  September  11, 1991. 
FOn  FURTHER  INFORMATKM  CONTACT: 
Edward  Easton,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone:  (202) 
377-1777. 

rinal  Determination 

The  Department  of  Commerce  ("the 
Department")  determines  that  imports  of 
steel  wire  rope  from  the  People's 
Republic  of  China  ( "PRC")  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
weighted-average  margin  is  shown  in 
the  "Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

We  published  the  preliminary 
determination  on  April  22. 1991  (56  FR 
16319).  In  response  to  a  request  from 
respondent  that  we  postpone  the  final 
determination  pursuant  to  19  CFR 
353.20(b)(1),  on  May  13, 1991,  we 
postponed  the  final  determination  until 
September  4. 1991  (56  FR  21988).  We 
verified  the  questionnaire  response  from 
May  16  through  May  30, 1991. 

On  May  28, 1991.  the  Department 
received  a  request  from  petitioner  to 
exclude  stainless  steel  wire  rope  from 
the  scope  of  this  investigation.  On  June 
10, 1991,  the  Department  solicited 
comments  from  interested  parties 
regarding  petitioner's  request.  On  July  9, 
1991,  we  published  notices  in  the 
investigations  of  steel  wire  rope  from 
Argentina  and  Mexico  excluding 
stainless  steel  wire  rope  from  the  scope 
of  those  investigations.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rope  from 
Mexico  (56  FR  31098.  July  9, 1991). 

Petitioner  and  respondent  submitted 
comments  in  case  briefs  on  August  5, 
1991.  and  in  rebuttal  briefs  on  August  12, 
1991. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
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wire  rope  encompateses  ropes,  cables, 
and  cordage  of  iron  or  steel,  other  than 
stranded  wire,  not  fitted  with  Fittings  or 
made  up  into  articles,  and  not  made  of 
brass  plated  wire.  Excluded  from  this 
investigation  is  stainless  steel  wire  rope. 
i.e.,  ropes,  cables,  ^nd  cordage,  other 
than  stranded  wire«  of  stainless  steel, 
not  fitted  with  fittiilgs  or  made  up  into 
articles,  which  is  ckssiHable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  7312.10(6000. 

Steel  wire  rope  is  currently 
classifiable  under  HTS  subheadings 
7312.10.90.30.  73izi0.90.60,  and 
7312.10.90.90.  Altholigh  HTS 
subheadings  are  pri>vided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  In  vestigauon 

The  period  of  investigation  (POI)  is 
June  1, 1990.  through  November  30. 199a 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
wire  rope  from  the  PRC  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  forcignj  market  value 
(FMV),  as  specified  below.  In 
determining  FMV,  *  le  used  the  best 
information  availame  (BIA).  Since  the 
only  BIA  data  available  related  to  bright 
steel  wire  rope,  we  nave  limited 
comparisons  to  bri^t  steel  wire  rope. 

United  States  Price\ 

In  calculating  US^,  the  Department 
used  purchase  pricq,  as  defined  in 
section  772  of  the  Afct.  because  the  steel 
wire  rope  was  sold  lo  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  tha  United  States  and 
because  exporter's  sales  price 
methodology  was  not  indicated  by  other 
circumstances.  Purtiiase  price  was 
based  on  the  C&F  or  CIF,  packed  price 
to  unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  charges 
incurred  for  ocean  f  "eight  and  marine 
insurance. 

Since  the  goods  e  (ported  from  the 
PRC  to  the  United  sitales  were,  for  the 
greatest  part,  transijorted  aboard 
market-economy  carriers,  we  based  the 
deduction  for  ocean!  freight  on  the 
charges  reported  by  respondent. 

Foreign  Market  Vahie 

For  FMV,  we  havfe  used  BIA.  [See 
"Doc  Position"  to  Comment  1  in  the 
"Interested  Party  Comments"  section  of 
this  notice.)  As  BIAJ  we  have  based 
FMV  on  petitioner's  estimate  of  FMV  for 
bright  steel  wire  rope,  as  contained  in 
the  November  16, 1^  supplement  to 
the  petition 


Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  respondent's 
information  used  in  making  our  fmal 
determination.  We  used  standard 
veriflcation  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  respondent. 

Interested  Party  Comments 

Given  the  Department's  use  of  BIA  for 
FMV,  comments  regarding  aspects  of 
FMV  other  than  BIA  are  moot,  and  have 
not  been  addressed  in  this  notice. 

Comment  1 

Petitioner  argues  that  dumping 
margins  should  be  determined  on  the 
basis  of  only  the  information  it 
provided.  It  concludes  that  this  action  is 
warranted  because:  (1)  Virtually  all  of 
the  information  provided  in  the 
questionnaire  response  concerning  FMV 
changed  at  verification;  (2)  much  of  the 
information  relating  to  the  U.S.  sales 
changed  at  verification;  and  (3) 
respondent  did  not  report  all  U.S.  sales 
during  the  POI. 

Respondent  contends  that  all 
revisions  to  its  response  were  minor, 
that  its  submissions  were  provided  in  a 
timely  manner  in  the  form  requested, 
and  that  acceptance  of  minor  revisions 
is  consistent  with  the  Department's 
practice.  Moreover,  respondent  argues 
that  its  adjusted  data  were  verified,  and 
that  the  calculation  of  FMV  should  be 
based  upon  the  information  provided  by 
the  verified  factories.  Finally, 
respondent  claims  that  the  portions  of 
the  response  regarding  U.S.  sales  were 
accurate  and  complete,  and  verified  as 
such. 

DOC  Position 

We  agree  with  petitioner  In  part.  The 
Department's  verification  of  FMV  was 
conducted  at  two  factories,  Jiangyin 
Steel  Wire  Rope  Factory  and 
Zhangjiagang  Wire  Rope  Factory. 
Virtually  every  element  of  the  FMV 
portion  of  the  questionnaire  response 
was  in  error.  The  purpose  of  the 
Department's  verification  is  to  establish 
the  reliability  of  the  response,  not  to 
create  a  new  one.  In  these 
circumstances,  the  Department  is 
obligated  to  reject  respondent's  FMV 
data.  As  the  Department  stated  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Photo  Albums  and 
Filler  Pages  from  Korea  (50  FR  43754. 
October  29, 1985),  "[i]t  is  the  obligation 
of  respondents  to  provide  an  accurate 
and  complete  response  prior  to 
verification  so  that  the  Department  may 
have  the  opportunity  to  fully  analyze  the 


information  and  other  parties  are  able  to 
review  and  comment  on  it.  The  purpose 
of  verification  is  to  establish  the 
accuracy  of  a  response  rather  than  to 
reconstruct  the  information  to  fit  the 
requirements  of  the  Department  " 

The  Department  has  discretion  to 
determine  which  information  to  use  as 
BIA  based  on  their  circumstances  of  • 
each  case.  In  determining  the 
appropriate  BIA,  19  CFR  353.37(b) 
permits  the  Department  to  consider  the 
respondent's  efforts  to  comply  with  the 
Department's  requests.  In  this  case, 
respondent's  attempts  to  cooperate  with 
the  Department's  requests  for 
information,  in  combination  with  the 
minor  nature  of  the  corrections 
necessary  for  the  USP  data,  make  it 
appropriate  to  accept  the  USP  portion  of 
the  questionnaire  response. 

Finally,  information  on  the  record 
does  not  support  petitioner's  contention 
that  respondent  did  not  report  all  U.S. 
sales  during  the  POI. 

Comment  2 

Petitioner  argues  that  the  ocean 
freight  adjustment  should  be  based  on 
charges  actually  incurred,  despite 
respondent's  claim  that  certain  charges 
were  erroneous.  Respondent  replies  that 
it  was  overcharged  on  certain  contracts 
and  is  expecting  a  refund,  and  therefore 
that  the  adjustment  should  be  based  on 
expenses  net  of  the  refund. 

DOC  Position 

We  agree  with  petitioner. 
Respondent's  expectation  of  a  refund 
can  only  be  seen  as  speculative. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  United 
States  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  steel 
wire  rope  from  the  PRC  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  April  22, 1991, 
the  date  of  publication  of  the 
preliminary  determination  in  the  Federal 
Register.  The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  ot  a  bond  equal  to  the  estimated 
amounts  by  which  the  FMV  of  steel  wire 
rope  from  the  PRC  exceeds  the  USP,  as 
shown  below.  Given  the  exclusion  of 
stainless  steel  wire  rope  from  the  scope 
of  this  investigation,  we  will  instruct  the 
U.S.  Customs  Service  to  terminate  the 
suspension  of  liquidation  on  that 
merchandise  and  to  refund  any  cash 
deposits  or  release  any  bonds  now 
posted  on  such  merchandise.  The 
suspension  of  liquidation  on  all  other 
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steel  wire  rope  will  remain  in  effect  until 
further  notice.  The  margin  is  as  follows: 


Manufacturer  /  producer  /  exporter 


All  Manutacturers,  Producers,  and  Export- 


Margin 
percent- 
age 


47.64 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC) 
of  our  determination.  If  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  not  exist  with 
respect  to  steel  wire  rope,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an  anti 
dumping  duty  order  directing  Customs 
officials  to  assess  antidumpting  duties 
on  all  steel  wire  rope  from  the  PRC, 
entered,  or  withdrawn  from  warehouse, 
"  for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR  353.20. 

Dated:  September  4, 1991. 
Eric  I.  Garflnkel, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-21835  Filed  9-10-41:  8:45  am] 
MLUNQ  COOC  W10-OS-M 


[A-533-801] 

Final  Determination  of  Sales  at  Leas 
Tttan  Fair  Value:  Steel  Wire  Rope  From 
India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EfFECTiVE  date:  September  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT:  V. 
Irene  Darzenta  or  Louis  Apple.  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone  (202)  377-0186  or  377-1769, 
respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  imports  of 
steel  wire  rope  from  India  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  193a 


as  amended  (the  Act).  The  estimated 
margin  is  shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

We  published  an  affirmative 
preliminary  determination  on  April  22, 
1991  (56  FR  16323).  On  May  14. 1991, 
Bombay  Wire  Rope,  Ltd.  (BWR),  one  of 
the  two  designated  respondents  in  this 
investigation,  informed  the  Department 
that  it  would  no  longer  participate  in  the 
proceeding.  On  May  13, 1991,  the 
Department  published  a  notice 
extending  the  final  determination  date, 
until  September  4, 1991,  at  the  request  of 
respondent  Usha  Martin  Industries,  Ltd. 
(UMIL). 

On  May  28, 1991,  the  Department 
received  a  request  from  petitioner  to 
exclude  stainless  steel  wire  rope  from    , 
the  scope  of  this  investigation.  On  June 
10, 1991,  the  Department  solicited 
comments  from  interested  parties 
regarding  petitioner's  request.  On  July  9, 
1991,  we  published  notices  in  the 
investigations  of  steel  wire  rope  from 
Argentina  and  Mexico  excluding 
stainless  steel  wire  rope  from  the  scope 
of  those  investigations.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rope  from 
Mexico  (56  FR  31098.  July  9, 1991). 

On  June  17-21. 1991.  the  Department 
conducted  verification  of  UMIL's 
responses  in  Calcutta  and  Ranchi,  India. 
Because  the  Department  did  not  receive 
a  timely  request  for  a  hearing  by 
interested  parties,  no  hearing  was  held 
in  this  investigation.  On  July  24, 1991. 
and  July  31, 1991.  petitioner  and  UMIL 
submitted  case  and  rebuttal  briefs, 
respectively. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
wire  rope  encompasses  ropes,  cables, 
and  cordage  of  iron  or  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  of 
brass  plated  wire.  Excluded  from  this 
investigation  is  stainless  steel  wire  rope, 
i.e.,  ropes,  cables  and  cordage,  other 
than  stranded  wire,  of  stainless  steel, 
not  fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  7312.10.0000. 

Steel  wire  rope  is  currently 
classifiable  under  HTS  subheadings 
7312.10.9030,  7312.10.9060,  and 
7312.10.909a  Although  HTS  subheadings 
are  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 


Period  of  Investigation. 

The  period  of  investigation  (POI)  is 
June  1. 1990.  through  November  30, 1990. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  of  the 
steel  wire  rope  covered  by  the  scope  of 
the  investigation  constitutes  one  such  or 
similar  category.  Product  comparisons 
were  made  on  the  basis  of  the  following 
criteria:  (1)  Type  of  steel  wire:  (2) 
diameter;  (3)  core  type;  and  (4)  class/ 
construction. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
wire  rope  from  India  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value  (FMV) 
for  UMIL,  as  specified  below.  For  BWR; 
the  respondent  which  withdrew  its 
participation  from  this  proceeding,  we 
used  the  best  information  available 
(BIA)  as  required  by  section  776(c)  of  the 
Act. 

Best  Information  Available 

BWR  withdrew  its  participation  from 
this  proceeding  after  the  preliminary 
determination.  This  withdrawal 
precluded  the  Department  from  verifying 
BWR's  questionnaire  responses; 
therefore,  the  Department  could  not  rely 
on  the  information  contained  in  these 
responses  for  rendering  a  final 
determination.  As  DIA.  we  used  65.6 
percent,  the  highest  margin  alleged  in 
the  petition.  (See  DOC  Position  to 
Comment  1.) 

United  States  Price 

For  UMIL.  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  Act.  because  all  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States  and 
because  exporter's  sales  price 
methodology  was  not  indicated  by  other 
circumstances. 

We  calculated  purchase  price  based 
on  packed  c.i.f.  prices  to  unrelated 
customers  in  the  United  States.We  made 
deductions,  where  appropriate,  for 
discounts,  foreign  inland  freight,  foreign 
insurance,  foreign  brokerage,  and  ocean 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act.  Pursuant  to  section 
772(d)(1)(B)  and  (C)  of  the  Act.  we  also 
made  adjustments,  where  appropriate, 
for  rebates  of  indirect  taxes,  indirect 
taxes  not  collected  on  export  sales,  and 
duty  drawback. 

When  there  is  a  companion 
countervailing  duty  proceeding  on  the 
merchandise  subject  to  an  antidumping 
proceeding,  the  Department  limits 
adjustments  to  USP  for  the  rebate  of 
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indirect  taxes  to  only  those  taxes  paid 
on  inputs  that  are  physically 
incorporated  into  tie  subject 
merchandise.  See  ranal  Determination  of 
Sales  at  Less  Than  Fair  Value;  Silicon 
Metal  from  Argentijia,  (56  FR  37881, 
August  9, 1991).  In  Ihis  case,  there  is  a 
companion  countervailing  duty 
proceeding,  the  verification  findings  of 
which  showed  that  the  actual  indirect 
tax  incidence  on  inputs  physically 
incorporated  into  exports  of  the  subject 
merchandise  was  lower  than  the  rebate 
allowed  under  India's  Cash 
Compensatory  Supiort  (CCS)  program. 
See  concurrent  Final  Countervailing 
Duty  Determination:  Steel  Wire  Rope 
from  India.  Therefore,  the  indirect  taxes 
rebated  on  physicajy  incorporated 
inputs  under  the  CuS  program  were 
added  to  USP  to  thd  extent  that  such 
taxes  were  paid  in  fie  home  market  on 
the  subject  merchar  dise. 

Foreign  Market  VoJ  je 

In  order  to  detem  ine  whether  there 
were  sufficient  salei  i  of  steel  wire  rope 
in  the  home  market  to  serve  as  the  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  mai  ket  sales  to  the 
volume  of  third  com  itry  sales,  in 
accordance  with  se<  tion  773(a)(1)  of  the 
Act.  For  UMIL.  the  \  olume  of  home 
market  sales  exceec  ed  five  percent  of 
the  aggregate  volum  e  of  third  country 
sales,  indicating  the-e  were  sufficient 
sales  in  the  home  m  irket  to  provide  a 
basis  for  calculating  FMV. 

For  UMIL  we  cal  ulated  FMV  based 
on  ex-godown  or  de  ivered  prices  to 
unrelated  purchaser  3  in  the  home 
market.  We  made  di  eductions,  where 
appropriate,  for  inla  id  freight, 
insurance,  discount! ,  and  rebates. 
Because  all  compari  sons  involved 
purchase  price  sales ,  we  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  crec  it,  technical  service 
expenses,  and  warn  nty  expenses, 
pursuant  to  19  CFR  ;  53.56.  We 
recalculated  home  n  arket  and  U.S. 
credit  expenses  to  a  Ijust  for  discounts 
and  findings  at  verif  cation.  We  also 
made  adjustments  f(  r  indirect  taxes  not 
collected  on  export  i  ales. 

We  made  further  i  idjustments  for 
differences  in  comm  ssfons.  in 
accordance  with  19  i  :FR  353.56(a)(2). 
Where  commissionsiwere  paid  in  one 
market  and  not  in  the  other,  we  allowed 
an  adjustment  for  intlirect  selling 
expenses  incurred  iif  the  other  market  to 
offset  commissions,  in  accordance  with 
19  CFR  353.56(b).  W^  also  adjusted  for 
physical  differences  in  merchandise,  in 
accordance  with  19 1  ]FR  353.57. 


Currency  Conversion 

In  accordance  with  19  CFR  353.60.  we 
converted  foreign  currency  into  the 
equivalent  United  States  currency  using 
the  exchange  rates  as  certified  by  the 
Federal  Reserve. 

Interested  Party  Comments 
Comment  1 

Petitioner  contends  that  the 
Department  must  apply  BIA  to  BWR, 
pursuant  to  19  CFR  353.37,  because  that 
company  withdrew  from  the 
investigation  prior  to  the  vertification  of 
its  questionnaire  response.  Petitioner 
asserts  that  as  BIA.  the  Department 
should  use  the  highest  dumping  margin 
alleged  in  the  petition.  Furthermore, 
petitioner  argues  that  this  BIA  rate 
should  also  be  the  "all  others"  rate  in 
light  of  the  Indian  government's  failure 
to  properly  identify  the  wire  rope 
manufacturers/exporters  to  whom 
antidumping  questionnaires  in  this  case 
should  have  been  sent. 

DOC  Position 

We  agree  with  petitioner  that, 
because  BWR,  withdrew  from  this 
proceeding  and  its  questionnaire 
responses  could  not  be  verified,  the 
Department  must  establish  a  rate  for 
BWR  based  on  BIA.  In  deciding  what  to 
use  as  BIA.  19  CFR  353.37(b)  provides 
that  the  Department  may  take  into 
account  whether  a  party  refused  to 
provide  requested  information,  or 
otherwise  impeded  the  proceeding. 
Thus,  the  Department  determines  on  a 
case-by-case  basis  what  is  BIA.  For 
purposes  of  this  proceeding,  because 
BWR  withdraw  its  participation,  we 
have  established  BIA  for  BWR  based  on 
the  highest  margin  alleged  in  the 
petition. 

With  respect  to  the  "all  others"  rate,  it 
is  our  general  practice  to  include  all 
affirmative  rates,  as  well  as  those  based 
on  BIA,  and  exclude  all  zero  or  de 
minimis  rates,  in  our  calculation  of  the 
"all  others"  rate.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  from  the 
Federal  Republic  of  Germany,  et  al.  (54 
FR  18992.  May  3. 1989).  We  find  no 
circumstances  in  this  investigation  that 
justify  deviating  from  our  normal 
practice.  Therefore,  following  our 
standard  practice,  we  have  included  in 
the  calculation  of  the  "all  others"  rate, 
the  affirmative  margin  (i.e.,  the  BIA 
margin  for  BWR),  and  excluded  the  de 
minimis  margin  (i.e.,  the  calculated 
margin  for  UMIL)  for  purposes  of  the 
final  determination. 


Comment  2 

Petitioner  argues  that  the  adjustment 
for  duty  drawback  made  in  the 
preliminary  determination  should  not  be 
allowed  for  purposes  of  the  final 
determination  since  the  wire  rod  subject 
to  the  duty  was  used  only  to 
manufacture  steel  wire  rope  intended  for 
export.  Because  UMIL  provided  no 
evidence  that  it  used  imported  steel  wire 
rod,  or  paid  duties  on  such  rod,  in 
producing  the  subject  merchandise  sold 
in  the  home  market,  petitioner  claims 
that  allowing  the  adjustment  for  duty 
drawback  would  create  an  unequal 
comparison.  Furthermore,  petitioner 
contends  that  the  adjustment  itself  was 
not  supported  by  sufficient 
documentation  at  verification.  That  is, 
the  exportation  of  the  subject 
merchandise  made  from  the  steel  wire 
rod  imported  under  an  Advance  License 
occurred  beyond  the  time  limitation 
specified  in  the  terms  of  the  license. 
Petitioner  further  asserts  that  should  the 
Department  allow  such  an  adjustment, 
the  amount  of  the  adjustment  should 
exclude  the  amount  attributable  to 
wastage  because  it  was  not  supported 
by  any  documentation  examined  at 
verification. 

UMIL  maintains  that  an  adjustment 
for  duty  drawback  is  not  a 
"circumstance  of  sale"  adjustment  over 
which  the  Department  has  discretion; 
rather,  it  is  a  mandatory  adjustment 
under  section  772  of  the  Act.  UMIL 
further  asserts  that  the  expiration  date 
on  the  Advance  License  applied  to  the 
import  of  raw  materials,  not  the  export 
of  the  finished  product.  Under  the  terms 
of  the  Advance  License,  importation  of 
raw  materials  must  occur  within  18 
months  of  the  date  of  the  Advance 
License,  and  exportation  of  the  finished 
merchandise  must  occur  within  15 
months  of  the  date  of  importation  of  the 
raw  materials.  According  to  UMIL,  the 
importation  of  the  steel  wire  rod  used  in 
the  manufacture  of  the  subject 
merchandise  occurred  within  15  months 
of  the  date  of  the  Advance  License,  and 
subsequent  exportation  of  the  subject 
merchandise  occurred  within  six  months 
of  the  date  of  importation  of  the  steel 
wire  rod. 

UMIL  also  maintains  that  the 
adjustment  for  duty  drawback  should  be 
increased  to  account  for  waste,  since  all 
imports  of  steel  wire  rod  under  the 
Advance  License  entry  duty  free — 
including  all  of  that  used  to  manufacture 
the  subject  merchandise,  At  the  time  of 
entry,  a  debit-type  account  is  set  up  to 
register  the  amount  of  imports.  When 
the  finished  merchandise  is  exported, 
the  account  is  drawn  down  by  the 
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amount  exported.  According  to  UMIL.  as 
long  as  imports  and  exports  continue, 
the  ledger  may  never  be  drawn  down 
completely. 

DOC  Position 

Respondent  claimed  a  duty  drawback 
adjustment  on  U.S.  sales  arising  from 
the  importation  of  raw  materials  under 
an  Advance  License.  The  Advance 
License  permits  the  importation  of  raw 
materials  duty  free  provided  that  the 
imported  goods  are  subsequently 
exported.  Respondent  claimed,  and  the 
Department  verified,  that  UMIL  used 
imported  high  carbon  wire  rod  for  its 
production  of  high  carbon  wire  rope 
destined  for  sale  to  the  United  States, 
and  that  duties  were  not  collected  on 
this  imported  material  by  reason  of 
exportation  of  the  subject  merchandise. 
Based  on  the  foregoing,  we  have  made 
an  upward  adjustment  to  USP  for  such 
duties  in  accordance  with  section 
772(d)(1)(B)  of  the  Act.  However, 
because  UMIL  was  unable  to 
substantiate  at  veriHcation  that  an 
adjustment  for  wastage  was  permitted 
under  this  program,  we  have  not 
increased  the  amount  of  the  adjustment 
to  account  for  any  wastage. 

Comment  3 

Petitioner  argues  that  the  adjustment 
for  inland  freight  should  be  disallowed 
because  UMIL  failed  to  adequately 
document  and  describe  its  freight 
charges,  and  because  these  charges 
were  not  verified.  In  particular, 
petitioner  objects  to  the  use  of  POI 
inland  freight  charges  that  were 
estimated  based  on  a  percentage  of 
current  freight  rates,  and  to  the  failure  of 
UMIL  to  indicate  the  points  of  departure 
and  destination  to  which  the  charges 
apply  in  order  tp  determine  whether  or 
not  the  charges  were  direct  expenses. 

UMIL  claims  that  it  adequately 
described  and  documented  its  inland 
freight  charges.  The  POI  inland  freight 
adjustment  factor  was  based  upon  a 
contract  With  one  of  UMIL's  major 
transporters.  Since  the  contract  and  the 
methodology  used  to  calculate  the  POI 
inland  freight  adjustment  factor  were 
verified  by  the  Department.  UMIL 
contends  that  the  adjustment  to  home 
market  prices  for  inland  freight  should 
be  allowed. 

DOC  Position 

We  agree  with  UMIL.  It  is  often  the 
case  that  respondents'  records  are  not 
maintained  in  the  particular  format  in 
which  the  Department  requests 
information.  In  this  case,  because  UMIL 
made  a  substantial  number  of  home 
market  sales  of  the  subject  merchandise 
during  the  POI,  the  tracking  of  actual 


freight  charges  on  a  sales-specific  basis 
would  have  been  unnecessarily 
burdensome.  Therefore,  respondent 
reported,  and  the  Department  verified,  a 
freight  rate  for  each  sale  based  upon  the 
final  destination  of  the  particular  sale 
and  the  ratio  of  current  to  POI  freight 
rates  as  specified  in  UMIL's  agreements 
with  its  transporters.  As  stated  in  the 
Department's  verification  report, 
"UMIL's  inland  freight  expense 
methodology  was  found  to  be  based  on 
accurately  calculated  current  and  POI 
freight  rates,  and  did  not  appear  to 
distort  the  POI  freight  Cost." 
(Verification  Report  at  8.)  Based  on  our 
verification  findings  and  the  reasonable 
nature  of  the  methodology  employed,  we 
have  deducted  the  verified  inland  freight 
charges  from  FMV. 

Comment  4 

Petitioner  maintains  that  calculation 
of  UMIL's  overall  home  market  cost  of 
credit  should  be  exclusive  of  loans  from 
private  sources  extended  to  the  Usha 
Alloys  &  Steel  (UAS)  Division  of  UMIL 
because  these  loans  were  not  verified. 
These  loans  were  contracted  with 
interest  rates  in  excess  of  the  average 
interest  rate  reported  in  UMIL's 
response. 

UMIL  states  that  it  had  not 
anticipated  the  need  for  documentation 
substantiating  these  loans  at  verification 
and,  therefore,  did  not  retrieve  them 
from  the  UAS  Division  which  is  located 
in  a  city  different  from  that  in  which 
verification  was  conducted.  Because  it 
was  not  until  the  last  day  of  verification 
that  these  documents  were  requested, 
UMIL  asserts  that  time  and  logistical 
constraints  impeded  its  ability  to 
provide  the  requested  documents  for  the 
Department's  review.  Based  on  the  fact 
that  other  factors  included  in  the 
calculation  of  home  market  credit 
expenses  were  verified  to  the 
Department's  satisfaction,  and  UMIL's 
inability  to  verify  the  loans  at  issue  was 
beyond  its  control  given  verification 
time  constraints,  UMIL  argues  that  the 
home  market  credit  expense  information 
originally  submitted  should  be  used  for 
purposes  of  the  final  determination. 

DOC  Position 

Based  on  the  fact  that  the  loans  at 
issue  were  not  originally  reported  and 
that  the  Department  could  not  verify  the 
loans  at  issue,  we  have  only  included 
the  verified  loan  information  in  the 
calculation  of  home  market  credit 
expenses. 

Comment  5 

Petitioner  contends  that  UMIL's 
overall  cost  of  short-term  credit  in  the 
home  market  should  be  applied  to  the 


period  in  which  UMIL  held  an 
undiscounted  note  from  a  U.S.  customer. 
Since  UMIL  elected  to  hold  the  note, 
petitioner  argues  that  it  became  a  de 
facto  home  market  credit  expense. 

Given  that  all  exporters  in  India  are 
eligible  for  post-shipment  financing  at 
8.65  percent  for  a  period  of  up  to  180 
days,  UMIL  contends  that  this  rate 
should  be  used  in  calculating  imputed 
credit  expenses  associated  with  the  note 
as  it  is  the  rate  UMIL  would  have 
obtained  had  it  sought  financmg.  UMIL 
also  contends  that  the  credit  expense 
adjustment  for  U.S.  sales  should  be 
based  upon  verified  rates,  and  not  the 
rate  used  in  making  the  preliminary 
determination. 

DOC  Position 

It  is  the  Department's  practice  to 
calculate  credit  expenses  using  the 
interest  rate  a  company  paid  or  would 
have  paid  if  it  borrowed  funds  to 
finance  its  accounts  receivable.  In  this 
case,  we  verified  that  8.65  percent  was 
the  interest  rate  applicable  to  export 
'  financing.  (See  Verification  Report  at 
12.)  Therefore,  we  have  applied  this  rate 
to  the  relevant  portion  of  UMIL's  credit 
cost  term  for  U.S.  sales,  and  used 
verified  information  to  calculate  the 
credit  expense  applicable  to  the 
remaining  portion. 

Comment  6 

Petitioner  argues  that  UMIL's  claimed 
adjustments  to  home  market  price  for 
discounts  and  rebates  should  be 
disallowed.  UMIL  does  not  make  cash 
discounts,  but  instead  issues  notes  of 
credit,  allows  some  customers  to  take 
the  discount  themselves,  and 
periodically  makes  discount  payments 
to  customers  when  requested.  Since 
there  is  no  evidence  that  discounts  were 
actually  paid,  nor  is  there  information  in 
the  questionnaire  response  or 
verification  report  regarding  the  history 
of  past  payments,  petitioner  maintains 
that  adjustments  for  these  discounts 
should  be  disallowed.  Similariy. 
petitioner  contends  that  UMIL's  policies 
regarding  rebates  have  not  been 
sufficiently  described  to  allow  the 
Department  to  make  an  adjustment. 

Because  discounts  and  rebates  were 
reported  on  a  sale-specific  basis,  and 
were  verified  to  be  accurate.  UMIL 
contends  that  adjustments  for  the 
discounts  and  rebates  should  be 
allowed  for  purposes  of  calculating 
FMV. 

DOCPosition 

We  agree  with  UMIL.  We  note  that 
the  subject  "rebates"  were  granted  for 
short  lengths,  invoice  mistakes  and 
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other  adjustments  to  gross  price,  A« 
stated  in  the  verifioation  report. 
"Idjiscounts  and  rebates  were  reviewed 
during  verification  and  were  found  to  be 
accurately  reporte<|  in  UMIL's 
response."  (Verification  Report  at  9.) 


Therefore,  we  have 
discounts  and  "rebites 
calculation  of  FMV , 


the  se 


included  the  subject 
in  our 


information 
response  regarding 
and  quality  control 
Ihe  methodology  it 
expenses  to  home 
dflered  to  verify  this 
sserts  that  an 
market  prices 
or  these  claimed 


Comment  7 

Because  UMIL  p^vided 
in  its  questionnaire 
its  technical  serviai 
expenses,  detailed 
used  to  allocate 
market  sales,  and 
information,  UMIL 
adjustment  to  hom( 
should  be  allowed 
expenses. 

DOC  Position 

The  claimed  tech  lical  service 
expenses,  as  descri  jed  by  respondent  in 
its  April  15, 1991  response,  were 
comprised  of  the  triivel  expenses  of 
UMIL's  service  pen  onnel  to  and  from 
the  customers'  places  of  business.  These 
expenses  are  variable  costs  and,  as 
such,  qualify  for  troatment  as  direct 
selling  expenses  if  jhey  are  directly 
related  to  sales  of  tne  subject 
merchandise.  Becanse  verification  time 
hmitations  often  preclude  the 
Department  from  verifying  every  item 
contained  in  a  questionnaire  response, 
and  UMIL's  description  of  these 
expenses  conforms  to  the  standards 
applicable  to  direct  selling  expenses,  we 
have  made  a  circun|stance  of  sale 
adjustment  to  FMVJfor  these  expenses. 

With  respect  to  quality  control 


expenses,  however, 


fully  describe  the  m  iture  of  these 
expenses  in  its  quei  tionnaire  response 


and  the  Departmeni 


item.  Respondent  slates  in  its  April  15, 


1991,  response  that 
expenses  constitute 


Ihe  claimed 
testing  and 


inspection  charges  '  vhich  are  not 
included  in  the  fixe  I  overhead  costs  of 
the  company's  Qua  ity  Control 


}n  this  limited 
response,  we 


In  accordance  wi 
of  the  Act.  we  are 
Service  to  continue 
liquidation  of  all  entries 
rope  from  India  tba: 


respondent  failed  to 


did  not  verify  this 


Department.  Based 
discussion  to  UMIL' 
cannot  determine  tl  e  proper 
classification  of  these  expenses 
Therefore,  we  have  not  made  a 
circumstance  of  sal  f  adjustment  to  FMV 
for  these  expenses  fi  the  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 


h  section  733(d)(1) 
d  Tecting  the  Customs 
to  suspend 

of  steel  wire 
are  entered,  or 


withdrawn  from  warehouse,  for 
consumption  on  or  after  April  22. 1991, 
with  the  exceptions  noted  below.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  FMV  of  steel  wire  rope 
exceeds  the  USP  as  shown  below.  The 
cash  deposit  rate  will  be  reduced  to 
account  for  any  export  subsidies  found 
in  the  companion  countervailing  duty 
investigation.  With  respect  to  the 
exclusion  of  stainless  steel  wire  rope 
from  the  scope  of  this  investigation  and 
the  de  minimis  finding  for  UMIL.  we  will 
instruct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
on  that  merchandise  and  to  refund  any 
cash  deposits  or  bonds  now  posted  on 
such  merchandise.  The  suspension  of 
liquidation  on  all  other  steel  wire  rope 
will  remain  in  effect  until  further  notice. 
The  dumping  margin  is  as  follows: 


Manufacturer/produc«r/exporter 


Margin 
parcent- 


Usha  Martin  Industries,  Ltd '  0.0« 

Bombay  Wire  Rope,  Lid 66.60 

AM  other  companies .j       65.60 

■  De  minimis. 

nv  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC) 
of  our  determination.  If  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  not  exist  with 
respect  to  steel  wire  rope,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  steel  wire  rope  from  India 
with  the  exceptions  noted  above,  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation,  equal  to  the  amount  by 
which  the  FMV  exceeds  the  USP. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR  353.20. 

Dated:  September  4. 1991. 

Eric  I.  Garfinkel 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  91-21836  Filed  »-10-01: 8:46  am) 
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(A-SS3-«11] 

Hnal  Determination  of  Saies  at  Leas 
Than  Fair  Value:  Steei  Wire  Ropa  From 
Taiwan 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  September  11, 1991. 

FOR  FUftTHER  INFORMATION  CONTACT: 

Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
377-B922. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  imports  of 
steel  wire  rope  from  Taiwan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margin  is  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

We  published  an  a^irmative 
preliminary  determination  on  April  22. 
1991  (56  FR  16325).  On  May  1. 1991,  we 
issued  a  second  deficiency  letter 
covering  sections  A,  B  and  C  of  the 
Department's  questionnaire. 

In  response  to  a  request  from 
respondents  that  we  postpone  the  final 
determination  pursuant  to  19  CFR 
353.20(b)(1),  on  May  13, 1991.  we 
postponed  the  final  determination  until 
September  4, 1991.  (56  FR  21988). 

On  May  28, 1991,  the  Department 
received  a  request  from  petitioner  to 
exclude  stainless  steel  wire  rope  from 
the  scope  of  this  investigation.  On  lune 
10, 1991,  the  Department  solicited 
comments  from  interested  parties 
regarding  petitioner's  request.  On  July  9, 
1991.  we  published  notices  in  the 
investigations  of  steel  wire  rope  from 
Argentina  and  Mexico  excluding 
stainless  steel  wire  rope  from  the  scope 
of  those  investigations.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rope  from 
Mexico  (56  FR  31098.  July  9. 1991). 

On  June  19, 1991.  the  Department 
notified  respondents  Song  Ho  Industrial 
Co..  Ltd..  (Song  Ho)  and  Sevens 
Industrial  Corp.  (Sevens)  that  numerous 
deficiencies  existed  in  their 
questionnaire  responses  and  that  the 
Department  had  decided  not  to  verify 
the  information  submitted  to  date  for 
those  two  respondents. 
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The  Department  verified  the  response 
of  Yuan  Yang  Trading  Co.  (Yuan  Yang) 
from  July  1  through  July  3, 1991. 
Verification  of  the  response  of  Yng- 
Chern  Fine  Wire  Ropes  Co.,  Inc.  (Yng- 
Chem)  took  plac?  from  July  4  through 
July  6, 1991. 

Beginning  on  July  15, 1991,  the 
Department  verified  the  cost  responses 
for  these  two  companies.  The 
Department  issued  sales  verification 
reports  on  July  18  (Yuan  Yang)  and  July 
22, 1991  (Yng-Chem);  cost  verification 
reports  for  both  companies  were  issued 
on  August  9, 1991.  Petitioners  and 
respondents  submitted  case  briefs  on 
August  16, 1991;  respondents  filed  a 
rebuttal  brief  on  August  21, 1991. 

The  Department  did  not  receive  a 
request  for  a  public  hearing  from  either 
petitioner  or  respondents. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
wire  rope  encompasses  ropes,  cables, 
and  cordage  of  iron  or  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  of 
brass  plated  wire.  Excluded  from  this 
investigation  is  stainless  steel  wire  rope, 
i.e.,  ropes,  cables  and  cordage,  other 
than  stranded  wire,  of  stainless  steel, 
not  fitted  with,  fittings  or  made  up  into 
articles,  which  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  7312.10.6000. 

Steel  wire  rope  is  currently 
classifiable  under  HTS  subheadings 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  Although  HTS  subheadings 
are  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  In  vesligation 

The  period  of  investigation  is  June  1 
through  November  30, 1990. 

Fair  Value  Comparisons 

To  determine  whether  Sevens,  Song 
Ho,  Yuan  Yang  and  Yng-Chem  made 
sales  of  steel  wire  rope  at  less  than  fair 
value,  we  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV),  as  specified  below. 

Although  Sevens  and  Song  Ho 
attempted  to  cooperate  with  the 
Department's  requests  for  information, 
each  failed  to  respond  adequately  to  the 
Department's  questionnaire.  Therefore, 
in  accordance  with  section  776(c)  of  the 
Act,  our  results  are  based  on  the  best 
information  available  (BIA).  Likewise, 
although  Yuan  Yang  and  Yng-Chem 
responded  to  the  Department's 
deficiency  questionnaires,  in  attempting 
to  verify  their  responses,  the 


Department  discovered  numerous 
reporting  errors  and  inconsistencies.  We 
have,  therefore,  also  based  the 
determination  for  Yng-Chem  and  Yuan 
Yang  on  BIA.  Given  the  attempts  made 
by  each  of  the  respondents  to  cooperate 
with  our  requests  for  information,  as 
BIA.  we  have  assigned  to  each  of  the 
four  respondents  the  average  of  all 
margins  contained  in  the  petition. 

United  States  Price 

We  based  USP  on  GIF  price 
quotations  for  several  different  varieties 
of  wire  rope  as  provided  in  the  petition. 
We  deducted  from  the  unit  USP  the  per- 
unit  charge  reported  by  petitioner  for 
intemational  freight  and  insurance.  We 
made  no  other  deductions  or 
adjustments  to  USP. 

Foreign  Market  Value 

We  based  FMV  on  FOB  price 
quotations,  also  contained  in  the 
petition,  for  merchandise  comparable  to 
that  for  which  petitioner  provided  U.S. 
prices.  We  made  no  deductions  or 
adjustments  to  FMV.  Petitioner 
converted  the  prices  to  using  the 
exchange  rate  effective  on  the  date  of 
the  home  market  price  quotation.  We 
converted  the  prices  using  the  exchange 
rate  effective  on  the  date  of  the  U.S. 
price  quotation. 

Currency  Conversion 

In  accordance  with  19  CFR  353.60,  we 
converted  foreign  currency  to  United 
States  currency  using  the  official 
exchange  rates  in  effect  on  the 
appropriate  dates. 

Best  Information  A  vailable 

We  have  determined  that  the 
questionnaire  responses  of  all  four 
respondents  are  an  inadequate  basis  for 
estimating  dumping  margins. 

Sevens  and  Song  Ho  failed  to  fully 
and  accurately  respond  to  the 
Department's  initial  and  deficiency 
questionnaires.  With  respect  to  Yuan 
Yang  and  Yng-Chem,  the  Department 
determined  that,  for  the  information  we 
examined  at  verification,  the 
misrcporting  and  inaccuracies  in  the 
responses  were  so  pervasive  as  to  make 
the  responses  inherently  unreliable.  The 
following  is  a  company-specific, 
illustrative  list  of  the  deficiencies  and 
inaccuracies  which  compel  the 
Department  to  use  BIA. 

Sevens 

As  of  May  20. 1991.  Sevens,  by  its  own 
admission,  failed  to  report 
approximately  80  percent  of  its  home 
market  sales.  Despite  repealed  requests 
by  the  Department.  Sevens  failed  to 
fully  explain  the  reported  expenses  for 


home  market  packing:  home  market 
freight;  brokerage;  ocean  freight:  U.S. 
packing;  and  difference  in  merchandise 
adjustments.  The  Department  did  not 
have  sufficient  information  on  the 
record  to  conduct  verification  and  time 
constraints  prevented  the  Department 
from  allowing  Sevens  additional  time 
subsequent  to  receipt  of  the  deficiency 
responses  to  correct  the  outstanding 
deficiencies. 

Song  Ho 

As  of  May  20, 1991,  Song  Ho.  by  its 
own  admission,  failed  to  report 
approximately  95  percent  of  its  home 
market  sales.  Despite  repeated  requests 
by  the  Department,  Song  Ho  failed  to 
fully  explain  the  reported  expenses  for 
home  market  packaging;  foreign  inland 
freight;  ocean  freight;  marine  insurance; 
and  difference  in  merchandise 
adjustments.  The  Department  did  not 
have  sufficient  information  on  the 
record  to  conduct  verification  and  time 
constraints  prevented  the  Department 
from  allowing  Song  Ho  additional  time 
subsequent  to  receipt  of  the  deficiency 
responses  to  correct  the  outstanding 
deficiencies. 

Yng-Chem 

Prior  to  verification,  Yng-Chem's 
record  responses  were,  in  the 
Department's  view,  an  adequate  basis 
for  estimating  dumping  margins.  At 
verification,  the  following  items,  among 
others,  were  found  to  have  been 
inaccurately  reported  (fully,  or  in  part): 
Home  market  shipment  date:  home 
market  freight:  home  market  packing; 
U.S.  payment  dates;  and  U.S.  freight. 
Further,  many  reported  charges  and 
adjustments  could  not  be  traced  to  Yng- 
Chern's  financial  statements.  In 
addition.  Yng-Chem  failed  to  assign 
unique  product  control  numbers  to 
several  home  market  products.  At 
verification,  the  Department  also 
discovered  several  inaccuracies  in  the 
line-item  reporting  for  the  pre-selected 
sales. 

With  respect  to  the  cost  verification, 
the  Department  found  numerous  clerical 
and  mathematical  errors  throughout  the 
response.  Additionally,  costs  were  not 
consistently  developed  from  the 
financial  statements  Yng-Chem 
submitted,  and  costs  for  many  home 
market  products  were  not  included  in 
the  response. 

Yuan  Yang 

Prior  to  verification.  Yuan  Yang's 
record  responses  were,  in  the 
Department's  view,  an  adequate  basis 
for  estimating  dumping  margins.  At 
verification,  the  following  items,  among 
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othera,  were  found  to  have  been 
misreported  (fully,  or  in  part):  Home 
market  date  of  sala  home  market 
volume  and  value:  iiome  market 
payment  date;  homp  market  freight: 
home  market  packi^ig;  U.S.  payment 
dates;  U.S.  foreign  inland  freight:  and 


U.S.  packing  expei 
reported  charges  ai 
not  be  traced  to  Yi 
records.  At  verifici 
also  discovered  se' 
the  line-item  report 
selected  sales. 
With  respect  to  tl 


Further,  many 
d  adjustments  could 
n  Yang's  accounting 
ion,  the  Department 
eral  inaccuracies  in 
ng  for  the  pre- 

le  cost  verincatioa, 


the  Department  found  the  following 
significant  deficiencies:  Costs  were  not 
consistently  developed  from  the 
financial  statements  Yuan  Yang 
submitted:  Yuan  Yang  failed  to  report 
cost  of  production  information  for  a 
significant  percentage  of  home  market 
transactions;  Yuan  Yang  incorrectly 
reported  the  relative  costs  for  steel  and 
polyvinylchloride  which  resulted  in  an 
inaccurate  cost  of  manufacture  for  the 
product  sold  in  the  United  States. 

Interested  Party  Co  nmenta 
General  Comment 

Petitioner  contem  Is  that  the  responses 
of  Yuan  Yang  and  '^  ng-Chem  are  replete 
with  material  deficiencies  and 
discrepancies  that  j|iake  the  use  of  BIA 
obligatory  in  this  ini'estigatioii. 
Petitioner  cites  the  i  numerous 
deficiencies  noted  i  i  the  Department's 
verification  report  s  s  evidence  of  the 
inaccurate  and  unsound  reporting 
methodologies  of  respondents.  As  BIA. 
petitioner  suggests  fcat  the  Department 
utilize  the  higher  of  hhe  highest  rate 
calculated  for  purposes  of  the 
preliminary  determiiation  *  *  *  or  the 
highest  rate  calculated  for  any  other 
respondent."  J 

Respondents  conjend  that  no 
significant  issues  ai  Dse  at  verification 
and  that  the  "calculations  and  facts 
were  examined  and  verified"  and  that 
the  "thorough  and  accurate  nature  of  the 
responses"  was  substantially  verified  by 
the  Department.  Res  ipondents  contend 
that  they  are  "entitlpd  to  a  negative 
determination  of  noiduties." 

DOC  Position 

That  the  responses  of  Yuan  Yang  and 
Yng-Chem  are  "thorough  and  accurate" 
is,  to  say  the  least,  in  overstatement.  As 
noted  in  the  BIA  seqtion  of  this  notice, 
the  responses  are  seriously  deficient  in 
numerous  respects.  \i  the  Department 
stated  in  the  Final  [  etermination  of 
Sales  at  Less  Than  fair  Value:  Photo 
Albums  and  Filler  Pbges  from  Korea  (50 
¥K  43754.  October  29, 1965),  "(ijt  is  the 
obligation  of  respon  dents  to  provide  an 


accurate  and  complete  response  prior  to 
verification  so  that  the  Department  may 
have  the  opportunity  to  fully  analyze  the 
information  and  other  parties  are  able  to 
review  and  comment  on  it.  The  purpose 
of  verification  is  to  establish  the 
accuracy  of  a  response  rather  than  to 
reconstruct  the  information  to  fit  the 
requirements  of  the  Department."  Since 
verification  of  Yng-Chem  and  Yuan 
Yang  did  not  establish  the  accuracy  of 
the  responses,  the  Department  is 
compelled  to  use  BIA.  We  have  used  the 
margins  contained  in  the  petition  as 
BIA,  consistent  with  our  decision  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany.  (54  FT^  18992, 
19033,  May  3, 1989).  As  stated  above, 
because  all  four  respondents  made  good 
faith  efforts  to  comply  with  the 
Department's  requests,  we  used  the 
average  of  all  the  margins  listed  in  the 
petition. 

Given  the  Department's  use  of  BIA. 
other  comments  submitted  by  the 
parties  in  their  briefs  in  tiiis 
investigation  are  moot,  and  will  not  be 
addressed  in  this  notice. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  steel  wire 
rope  from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  22. 1991. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  steel 
wire  rope  exceeds  the  United  States 
price  as  shown  below.  Given  the 
exclusion  of  stainless  steel  wire  rope 
from  the  scope  of  this  investigation,  we 
will  instruct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
on  that  merchandise  and  to  refund  any 
cash  deposits  or  release  any  bonds  now 
posted  on  such  merchandise.  The 
suspension  of  liquidation  on  all  other 
steel  wire  rope  will  remain  in  effect  until 
further  notice.  The  dumping  margins  are 
as  follows: 


Manufacturer/produc«r/exp<yter 


Sevens  Industrial  Cotp 

Song  Ho  Industrial  Co.,  Lid 

YnB-bwm  Rn*  Wire  Ropoa  Ca.  Inc. 

Yuan  Yang  Tradrg  Co 

All  others 


Margin 

percent- 

*0» 


16.07 
16.07 
16.07 
16.07 
16.07 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC) 
of  our  determination.  If  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  not  exist  with 
respect  to  steel  wire  rope,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  steel  wire 
rope  from  Taiwan,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20. 

Dated:  September  4, 1991. 
Eric  L  GaifinkeL 
Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  91-21637  Filed  9-10-91: 8:45  am] 
BNJJNO  CODE  3C1»4)6-M 


[A-54»-«051  / 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Wire  Rope  From 
Thailand 

AQENCV:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

EFFECTIVE  DATE:  September  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Smith.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration.  U,S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230:  telephone  (202) 
377-3798. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  imports  of 
steel  wire  rope  from  Thailand  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act).  The 
estimated  margin  is  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  Department  published  an 
affirmative  preliminary  determination 
on  April  22, 1991,  (56  FR  16323),  the 
following  events  have  occurred.  On 
April  23, 1991,  we  issued  a  second 
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deficiency  letter  covering  sections  A,  B 
and  C  of  the  Department's 
questionnaire. 

In  response  to  a  request  from 
respondent  Usha  Siam  Steel  Industries, 
Ltd.  (Usha  Siam]  that  we  postpone  the 
final  determination  pursuant  to  19  CFR 
353.20(b)(1).  on  May  13. 1991.  we 
postponed  the  final  determination  until 
September  4, 1991  (56  FR  21988). 

On  May  28. 1991.  the  Department 
received  a  notice  of  withdrawal  of 
appearances  from  counsel  for 
respondent  Usha  Siam.  The  Department 
had  not  received  answers  to  its 
deficiency  questionnaire  for  sections  A, 
B  and  C  or  the  section  D  cost 
questionnaire.  Since  the  Department  did 
not  receive  a  request  for  a  hearing,  on 
|uly  2, 1991.  the  Department  accelerated 
the  briefing  schedule  in  this 
investigation. 

On  May  28, 1991,  the  Department 
received  a  request  from  petitioner  to 
exclude  stainless  steel  wire  rope  from 
the  scope  of  this  investigation.  On  ]une 
10. 1991,  the  Department  solicited 
comments  from  interested  parties 
regarding  petitioner's  request.  On  July  9, 
1991,  we  published  notices  in  the 
investigations  of  steel  wire  rope  from 
Argentina  and  Mexico  excluding 
stainless  steel  wire  rope  from  the  scope 
of  those  investigations.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rope  from 
Mexico  (56  FR  31096,  July  9, 1991). 

On  July  12, 1991.  petitioners  submitted 
their  brief.  Usha  Siam  did  not  submit  a 
brief. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
wire  rope  encompasses  ropes,  cables, 
and  cordage  of  iron  or  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  of 
brass  plated  wire.  Excluded  from  this 
investigation  is  stainless  steel  wire  rope, 
i.e.,  ropes,  cables  and  cordage,  other 
than  stranded  wire,  of  stainless  steel, 
not  fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  7312.10.6000. 

Steel  wire  rope  is  currently 
classifiable  under  HTS  subheadings 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  Although  HTS  subheadings 
are  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  June  1 
through  November  30, 1990. 


Fair  Value  Comparisons 

The  lone  respondent  in  this 
investigation,  Usha  Siam,  did  not 
respond  to  the  Department's  deficiency 
questionnaire  or  section  D  of  the 
questionnaire.  Therefore,  in  accordance 
with  section  776(c)  of  the  Act,  our 
results  are  based  on  the  best 
information  available  (BIA).  For  BIA.  we 
compared  the  United  States  price  to  the 
foreign  market  value,  as  specified 
below. 

United  States  Price 

We  based  United  States  price  (USP) 
on  May,  1990  Bureau  of  the  Census  data 
provided  in  the  petition  for  three 
categories  of  steel  wire  rope.  We 
recalculated  USP  to  remedy  rounding 
errors  made  by  petitioner.  We  made  no 
deductions  or  other  adjustments  to  USP. 

Foreign  Market  Value 

We  based  foreign  market  value  (FMV) 
on  ex-factory  prices,  contained  in  the 
petition,  for  merchandise  comparable  to 
that  for  which  petitioner  provided  U.S. 
prices.  We  recalculated  the  22  foreign 
market  values  for  which  petitioner 
provided  complete  and  accurate 
information.  We  made  no  deductions  or 
other  adjustments  to  FMV. 

Currency  Conversion 

In  accordance  with  19  CFR  353.60,  we 
converted  foreign  currency  into  the 
equivalent  United  States  currency  using 
the  official  exchange  rates  in  effect  on 
the  appropriate  dates. 

Interested  Party  Gomment 

Comment 

The  petitioner  contends  that,  since  the 
respondent  in  this  investigation  has  not 
provided  any  further  information 
responsive  to  the  Department's 
questionnaire  since  the  date  of  the 
preliminary  determination,  the 
Department  should  assign  respondent 
the  highest  rate  calculated,  rather  than 
the  simple  average  used  in  the 
preliminary  determination. 

DOC  Position 

The  Department  agrees  and  has 
applied  the  highest  margin  in  the 
petition  adjusted  as  noted  above.  At  the 
time  of  the  preliminary  determination 
Usha  Siam  was  actively  participating  in 
the  investigation  and  had  made  good 
faith  efforts  to  respond  to  the 
Department's  questionnaire.  Since  then, 
the  firm  has  provided  no  response  to 
deficiency  letters  regarding  sections  A, 
B  and  C  of  the  questionnaire,  nor  has  it 
responded  to  section  D  of  the 
questionnaire.  We  hav«>,  therefore, 
applied  the  highest  p,jtition  margin, 


consistent  with  our  decision  in  the  Final 
Determination  of  Sales  a(  Less  Than 
Fair  Value:  Steel  Wire  Rope  from 
Mexico,  56  FR  31098  ()uly  9, 1991). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
hquidation  of  all  entries  of  steel  wire 
rope  from  Thailand  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  22, 1991. 
The  Customs.Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  steel 
wire  rope  exceeds  the  United  States 
price  as  shown  below.  The  cash  deposit 
rate  will  be  reduced  to  account  for  any 
export  subsidies  found  in  the  companion 
countervailing  duty  investigation.  Given 
the  exclusion  of  stainless  steel  wire  rope 
from  the  scope  of  this  investigation,  we 
will  instruct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
on  that  merchandise  and  to  refund  any 
cash  deposits  or  release  any  bonds  now 
posted  on  such  merchandise.  The 
suspension  of  liquidation  on  all  other 
steel  wire  rope  will  remain  in  effect  until 
further  notice.  The  dumping  margin  is  as 
follows: 


Manu(ac<urer/produo«r/«(portar 


AttcompaniM 


P*fC0rtl- 


54.12 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC) 
of  our  determination.  If  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  not  exist  with 
respect  to  steel  wire  rope,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  steel  wire  rope  from 
Thailand,  on  or  after  the  effective  date 
of  the  suspension  of  liquidation,  equal  to 
the  amount  by  which  the  foreign  market 
value  exceeds  the  U.S.  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR  353.20. 
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Dated:  September 
Eric  L  GaffinkeL 

Assistant  Secretary  f^r 

A  dministration. 
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Rnal  Affirmative  Countervailing  Duty 
Determination:  Staet  Wire  Rope  from 
India 

agency:  Import  Adninistration, 
Infemational  Trada  Administration, 
Department  of  Comrnerce. 

EFFECTIVE  DATE:  Sejjtember  11. 1991. 

FOR  FURTHER  IMFORtMATKHI  CONTACT: 

Roy  A.  Malmrose,  Office  of 
Countervailing  Inv^tigations,  Import 
Administration,  International  Trade 
Administration,  U.9.  Department  of 
Commerce.  Washin  ;ton,  DC  20230  at 
(202)  377-5414. 

Final  Detenninatioii 

Case  History 

Since  the  publica  ion  of  our 
preliminary  determj  nation  in  the  Federal 
Register  (56  PR  42M .  February  4. 1991), 
the  following  event)  have  occurred.  On 
February  13, 1991,  petitioners  requested 
that  we  align  the  due  date  for  the  final 
countervailing  duty  determination  with 
the  final  determinat  on  in  the  concurrent 
antidumping  duty  ir  vestigation.  On 
February  20, 1991  (56  PR  6837).  we 
published  an  amenc  ment  to  the 
preliminary  determi  lation. 

On  March  8, 1991  we  presented  a 
supplemental  questionnaire  to  the 
Government  of  India,  Usha  Martin 
Industries  Ltd.  (USHA).  and  Bombay 
Wire  Ropes  Ltd.  (BWR).  On  March  18, 
1991.  we  published  k  notice  in  the 
Federal  Register  (56  FR  11406) 
announcing  the  alignment  of  the  final 
countervailing  duty  determinations  for 
India  and  Thailand  With  the  final 
determinations  in  tne  companion 
antidumping  duty  inivestigations  for 
India  and  Thailand. 

We  received  responses  from  the 
Engineering  Export  Promotion  Council 
(EEPC),  on  behalf  ofl  the  Government  of 
India,  USHA.  and  BWR  on  April  1, 1991. 
From  April  16  to  Apjil  26, 1991,  we 
conducted  verificatibn  in  India  of  the 
questionnaire  responses  of  the  EEPC. 
USHA.  and  BWR.  Of\  May  17, 1991,  we 
received  additional  Information  from  the 
respondents.  On  Jui^  12, 1991,  we 
published  a  notice  i$  the  Federal 
Register  (56  FR  2899JI)  postponing  the 
final  determination  n  this  investigation 
until  September  4.  Ift91. 


On  May  28, 1991.  the  Department 
received  a  request  from  petitioners  to 
exclude  stainless  steel  wire  rope  from 
the  scope  of  this  investigation.  On  June 
10, 1991.  the  Department  solicited 
comments  from  interested  parties 
regarding  petitioners'  request.  On  July  9, 
1991,  we  published  notices  in  the 
investigations  of  steel  wire  rope  from 
Argentina  and  Mexico  excluding 
stainless  steel  wire  rope  from  the  scope 
of  those  investigations.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rope  from 
Mexico  (56  PR  31098.  July  9, 1991). 

Case  briefs  were  filed  by  petitioners 
and  respondents  on  August  7, 1991.  and 
a  rebuttal  brief  was  filed  by  petitioners 
on  August  14. 1991. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
wire  rope  encompasses  ropes,  cables, 
and  cordage  of  iron  or  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass  plated  wire.  Excluded  from  this 
investigation  is  stainless  steel  wire  rope, 
i.e..  ropes,  cables,  and  cordage  other 
than  stranded  wire,  of  stainless  steel, 
not  fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  7312.10.6000. 

Steel  wire  rope  is  currently  j 

classifiable  under  HTS  subheadings       ) 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Analysis  of  Programs 

We  did  not  receive  responses  to  our 
questionnaire  from  South  India  Wire 
Ropes.  Ltd.  (South  India)  and  Mohatta  ft 
Hectel  Ltd.  (Mohatta).  Therefore,  as  best 
information  available  (BIA),  we  are 
assigning  these  companies  the  highest 
subsidy  rate  found  in  this  investigation 
for  any  company  for  each  program 
determined  to  be  countervailable. 

When  we  calculate  the  country-wide 
rate,  we  weight  the  individual  company 
rates  according  to  each  company's  share 
of  exports  of  the  subject  merchandise  to 
the  United  States.  In  this  case,  however, 
we  cannot  include  South  India  and 
Mohatta  in  the  calculation  of  the 
country-wide  rate  because  we  have  no 
information  on  the  value  of  their  exports 
of  the  subject  merchandise  to  the  United 
States.  Therefore,  these  two  companies 
to  the  United  States.  Therefore,  these 
two  companies  are  receii'ing  separate 
rates,  which  have  not  been  included  in 
the  calculation  of  the  country-wide  rate. 


For  purposes  of  this  investigation,  the 
period  for  which  we  are  measuring 
subsidies  ("the  review  period")  is  April 
1, 1989,  through  March  31. 1990.  which 
corresponds  to  the  most  recently 
completed  fiscal  year  of  the  respondent 
companies. 

Based  on  our  analysis  of  the  petition, 
responses  to  our  questionnaires, 
verification,  and  written  comments  from 
petitioners  and  respondents,  we 
determine  the  following: 

I.  Programs  Determined  to  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  India  of  steel  wire  rope 
(wire  rope)  under  the  following 
programs: 

A.  International  Price  Reimbursement 
Scheme  (IPRS) 

On  February  9, 1981,  the  Government 
of  India  introduced  the  IPRS  for 
exporters  of  products  with  steel  inputs. 
The  purpose  of  the  program  is  to  rebate 
the  difi'ercnce  between  higher  domestic 
and  lower  international  prices  of  steeL 
On  January  10, 1985.  and  June  2. 1988, 
the  Government  of  India  extended  the 
IPRS  to  include  stainless  steel  wire  rod 
and  high  carbon  steel  wire  rod, 
respectively.  The  price  of  wire  rod,  the 
primary  input  into  wire  rope,  is  not 
controlled.  Eligibility  for  IPRS  rebates  is 
restricted  to  wire  rope  inputs  purchased 
domestically. 

The  EEPC,  a  non-profit  organization 
funded  by  the  Government  of  India  and 
private  firms,  processes  the  claims  for, 
and  disburses,  the  IPRS  rebate.  The 
IPRS  rebate  is  purportedly  based  on  (1) 
the  differential  between  the  domestic 
and  international  prices  of  steel  wire 
rod  and  (2)  the  actual  wire  rod 
consumption,  inclusive  of  a  maximum 
ten  percent  allowance  for  waste.  The 
domestic  price  of  wire  rod  is  based  on  a 
calculated  average  of  domestic 
producers'  prices.  The  international 
price  of  wire  rod  is  theoretically  derived 
from  international  prices  of  an  upstream 
steel  product.  During  the  review  period, 
both  USHA  and  BWR  received  IPRS 
rebates  on  exports  of  wire  rope  to  the 
United  States. 

We  consider  a  government  program 
that  results  in  the  provision  of  an  input 
to  exporters  at  a  lower  price  than  to 
producers  of  domestically-sold  products 
to  confer  a  subsidy  within  the  meaning 
of  section  771(5)(A)  of  the  Act. 
Therefore,  we  determine  that  the  IPRS 
program  confers  a  countervailable 
export  subsidy.  We  consider  the  benefit 
to  be  the  entire  IPRS  rebate  with  an 
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adjustment  for  a  service  fee  charged  by 
the  EEPC. 

For  any  given  review  period,  it  has 
been  our  practice  to  consider  the  benefit 
from  the  IPRS  program  to  equal  the  total 
amount  of  IPRS  benefits  received  during 
the  review  period.  (See  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
from  India  56  FR  41658  (August  22. 
1991])  (Castings,  1987  Administrative 
Review).  The  estimate  net  subsidy  from 
this  program  is  32.66  percent  ad  valorem 
for  all  manufacturers  and  exporters  in 
India  of  wire  rope  except  for  USHA, 
which  has  a  significantly  different 
aggregate  benefit.  The  estimated  net 
subsidy  for  USHA  is  11.08  percent  ad 
valorem.  The  estimated  net  subsidy  for 
South  India  and  Mohatta  is  32.66 
percent  ad  valorem. 

B.  Pre-Shipment  Export  Loans 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  pre- 
shipment  or  "packing"  credits  to 
exporters.  With  these  pre-shipment 
loans,  exporters  may  purchase  raw 
materials  and  packing  materials  based 
in  presentation  of  a  confirmed  order  or 
letter  of  credit.  In  general,  the  pre-   ' 
shipment  loans  are  granted  for  a  period 
of  160  days.  Interest  on  these  loans  is 
paid  quarterly  or  at  the  date  of 
repayment.  Because  only  exporters  are 
eligible  for  these  pre-shipment  loans,  we 
determine  that  they  are  countervailable 
to  the  extent  that  they  are  provided  at 
preferential  rates. 

During  the  review  period,  the  Interest 
rates  under  this  program  were  7.5 
percent  for  goods  shipped  within  the 
first  180  days,  9.5  percent  for  the  next  90 
days,  and  the  commercial  interest  rate 
thereafter.  As  the  Government  of  India 
does  not  maintain  statistics  on  the 
average  predominate  short-term 
commercial  rate,  it  was  unable  to 
provide  a  benchmark  interest  rate. 
However,  based  on  the  information 
gathered  at  verification  from  officials 
from  the  Reserve  Bank  of  India  and  a 
commercial  bank,  we  estimate  that  the 
average  short-term  commercial  interest 
rate  during  the  review  period  was  17.5 
percent  and  have  used  this  rate  as  our 
commercial  benchmark. 

We  compared  this  benchmark  to  the 
interest  rate  charged  on  pre-shipment 
financing  and  found  that  the  interest 
rate  charged  under  the  program  was 
lower  than  the  benchmark.  Therefore, 
we  determine  that  loans  provided  under 
this  program  are  countervailable. 

The  calculate  the  benefit  on  those 
preferential  loans  for  which  interest  was 
paid  during  1989-1990,  we  followed  the 
short-term  loan  methodology  which  has 
been  applied  consistently  in  our  past 


determinations  and  is  described  in  more 
detail  in  the  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  Final  Affirmative 
Counlervaihng  Duty  Determination  and 
Countervailing  Duty  Order  (49  FR  18006. 
April  16. 1984);  see  also  Alhambra 
Foundry  v.  United  States,  626  F.  Supp. 
402  (Crr,  1985). 

We  compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmark  rate.  The  difference 
between  these  amounts  is  the  benefit. 
We  allocated  the  benefit  to  either  total 
exports  or  exports  of  the  subject 
merchandise  to  the  United  States, 
depending  on  how  the  amount  of  pre- 
shipment  financing  was  reported  or 
verified.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  2.91  percent  for  all  manufactures 
and  exporters  in  India  of  steel  wire  rope 
except  for  USHA.  which  has  a 
significantly  different  aggregate  benefit. 
The  estimated  net  subsidy  for  USHA  is 
1.68  percent  ad  valorem.  The  estimated 
net  subsidy  for  South  India  and  Mohatta 
is  2.91  percent  ad  valorem. 

C.  Post-Shipment  Loans 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  post- 
shipment  financing  to  exporters.  Post- 
shipment  financing  provides  working 
capital  to  manufacturers/exporters  for 
the  Interim  period  between  shipment  of 
goods  and  receipt  of  payment.  Post- 
shipment  financing  is  available  to 
manufacturers/exporters  upon 
presentation  of  a  confirmed  order  or 
letter  of  credit  subsequent  to  shipment 
of  the  goods.  The  terms  of  post-shipment 
financing  with  respect  to  the  due  date 
are  those  stated  in  the  purchase  order/ 
contract.  The  due  date  may  in  no  case 
exceed  180  days.  Interest  on  these  loans 
usually  is  paid  up  front  in  the  form  of  a 
discount.  Because  only  exporters  are 
eligible  for  these  post-shipment  loans, 
we  determine  that  they  are 
counteravailable  to  the  extent  that  they 
are  provided  at  preferential  rates. 

During  the  review  period,  the  interest 
rate  under  this  program  was  8.65 
percent  For  the  reasons  stated  in  the 
Pre-Shipment  Financing  section,  we  are 
using  17.5  percent  as  our  short-term 
interest  rate  benchmark.  We  compared 
this  benchmark  to  the  interest  rate 
charged  on  Pre-Shipment  Financing  and 
found  that  the  interest  rate  charged 
under  this  program  was  lower  than  the 
benchmark.  Therefore,  we  determine 
that  loans  provided  under  this  program 
are  counteravailable. 

To  calculate  the  beneftt  on  those 
preferential  loans  for  which  interest  was 


paid  during  1989-1990,  we  followed  the 
same  short-term  loan  methodology 
discussed  above.  We  compared  the 
amount  of  interest  actually  paid  during 
the  review  period  to  the  amount  that 
would  have  been  paid  at  the  benchmark 
rate.  The  difference  between  these 
amounts  is  the  benefit.  We  allocated  the 
benefit  to  total  exports  of  the  subject 
merchandise  to  all  markets.  On  this 
basis,  we  determine  the  estimated  net 
subsidy  from  this  program  to  be  0.66 
percent  for  all  manufacturers  and 
exporters  in  India  of  steel  wire  rope 
except  for  USHA.  which  has  a 
significantly  different  aggregate  benefit. 
The  estimated  net  subsidy  for  USHA  is 
1.97  percent  ad  valorem.  The  estimated 
net  subsidy  for  South  India  and  Mohatta 
is  1.97  percent  ad  valorem. 

D.  Advance  Licenses 

Advance  Licenses  are  only  available 
to  exporters  to  import  duty-free  raw 
material  inputs  used  in  the  production  of 
exports.  Recipients  of  Advance  Licenses 
are  obligated  under  the  terms  of  the 
license  to  export  the  products  produced 
with  the  duty-free  imports.  The  amount 
of  imports  allowed  under  an  Advance 
License  is  closely  linked  to  the  amount 
of  exports  to  be  produced.  However,  a 
product  imported  under  an  Advance 
License  does  not  necessarily  have  to  be 
physically  incorporated  into  the 
exported  product.  Unlike  Additional  and 
Replenishment  Licenses  (discussed 
below).  Advance  Licenses  are  not 
transferable. 

We  verified  that  USHA  used  four 
Advance  Licenses  during  the  review 
period  to  import  inputs  used  in  the 
production  of  wire  rope.  Of  the  various 
inputs  used  in  the  production  of  wire 
rope  with  Advance  Licenses,  wire  rod. 
zinc,  fiber  core.  lead,  and  lubricants  are 
physically  incorporated.  We  consider 
the  use  of  the  Advance  License  in  this 
case  to  be  the  equivalent  of  a  duty 
drawback  program  insofar  as  customs 
duties  are  not  paid  on  physically 
incorporated,  imported  products  used  in 
the  production  of  exports.  Therefore,  we 
determine  that  the  duty-free  importation 
of  physically  incorporated  inputs  under 
the  Advance  License  is  not  a 
counteravailable  subsidy. 

However,  because  of  this  program  is 
limited  to  exporters,  we  consider  any 
import  duty  exemption  provided  on 
imported  products  that  are  not 
physically  incorporated  into  an  exported 
product  to  constitute  a  counteravailable 
export  subsidy.  During  the  review 
period.  USHA  also  imported  soap  with 
an  Advance  License.  Because  soap  is 
not  physically  incorporated  in  wire  rope, 
we  consider  the  duty-savings 
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E.  Use  and  Sa/e  <  )f  Additional  Licenses 

Additional  Lie  inses  are  available  to 
!  louses.  To  be 
Export/Trading  House, 
'have  achieved  a  certain 
level  of  export  performance  over  a 
three-year  period.  An  Additional 
Licenee  permits  its  holder  to  import  a 
relatively  wide  variety  of  items  in  an 
amount  equal  to  lat  least  ten  percent  of 
the  "net  foreign  Exchange"  earned  in  the 
previous  year.  Iriiports  against 
Additional  Licenses  are  dutiable  and 
recipients  face  np  export  obligation. 
Additional  Licenses  are  fully 
transferable.  If  a  recipient  does  not  use 
the  license,  it  ca:  i  be  sold  for  a  premium, 
which  is  express  ed  as  a  percentage  of 
the  value  of  the  icense  (i.e.,  the  amount 
that  can  be  impc  rted  under  the  license). 

USHA  used  a  jortion  of  one 
Additional  License  during  the  review 
period.  We  verif  ed  the  value  of  the 
portion  of  the  Ai  iditional  License  sold 
during  the  reviei  \i  period  and  the 
premium  receive  d  for  this  portion  of  the 
license.  We  also  verified  the  value  of  the 
Additional  Licei  se  used  during  the 
review  period. 

Because  only  'xporters  receive 
Additional  Licei  ses  based  on  their 
status  as  export  !rs,  we  have  determined 
that  these  licenses  provide  a 

subsidy,  and  that  the 
0  the  proceeds  resulting 
from  the  sale  of  these  licenses.  To 
calculate  the  be  lefit  from  the  partial 
sale  of  the  Addi  ional  License,  we 


countervailable 
benefit  is  equal 


divided  the  amount  received  by  total 
exports  to  all  markets. 

Unlike  the  situation  where  the  license 
(or  a  portion  of  it)  is  sold,  we  have  no 
premium  value  for  the  Additional 
License  that  was  used.  Therefore,  as 
BIA,  we  calculated  the  benefit 
attributable  to  use  of  the  Additional 
License  by  estimating  the  value  of  the 
proceeds  that  would  have  resulted  if  the 
portion  of  the  Additional  License  used 
was  sold. 

To  estimate  this  value,  we  took  the 
premium  percentage  earned  on  the 
license  portion  that  was  sold  and 
applied  it  to  the  value  of  the  license 
portion  that  was  used.  The  resulting 
value  was  then  divided  by  total  exports 
to  all  markets.  On  this  basis,  we 
determine  the  net  subsidy  to  be  0.00 
percent  for  all  manufacturers  and 
exporters  in  India  of  wire  rope  except 
for  USHA,  which  has  a  significantly 
different  aggregate  benefit.  The  net 
subsidy  for  USHA  is  1.03  percent  ad 
valorem.  The  estimated  net  subsidy  for 
South  India  and  Mohatta  is  1.03  percent 
ad  valorem. 

F.  Cash  Compensatory  Support  (CCS) 

In  1966,  the  Government  of  India 
estabhshed  the  CCS  program  to  rebate 
indirect  taxes  on  exported  merchandise. 
We  verified  that  the  standard  rebate  for 
exports  of  wire  rope  was  set  at  a 
maximum  of  ten  percent  for  the  review 
period,  and  is  paid  as  a  percentage  of 
the  FOB  invoice  price.  This  rate  was 
based  on  the  results  of  a  1989  audited 
survey  of  domestic  wire  rope 
manufacturers  administered  by  the 
EEPC  and  the  Ministry  of  Commerce 
(MOC).  The  survey  received  by  the 
government,  upon  which  the  ten  percent 
rebate  is  based,  assumes  that  duties  are 
paid  on  imported  inputs. 

During  the  review  period,  we  verified 
that  BWR  earned  an  allowable  rebate  of 
ten  percent  on  its  exports  of  wire  rope  to 
the  United  States.  USHA.  however, 
earned  less  than  ten  percent  because  it 
imported  certain  inputs  duty-free  under 
EOU  procedures  and  Advance  Licenses. 
Under  the  rules  governing  the  CCS, 
exports  from  an  EOU  or  exports 
produced  from  inputs  imported  under  an 
Advance  License  may  earn  less  than  the 
standard  rate.  The  exact  rate  earned  is 
contingent  upon  the  percentage  of 
domestic  value-added  contained  in  the 
exported  product.  We  verified  that 
USHA  earned  CCS  rebates  during  the 
review  period  which  ranged  from  five  to 
ten  percent  depending  on  the  percentage 
of  domestic  value-added. 

To  determine  whether  an  indirect  tax 
rebate  system  confers  a  subsidy,  we 
must  apply  the  following  analysis.  (See 
Preliminary  Affirmative  Countervailing 


Duty  Determination:  Textile  Mill 
Products  and  Apparel  from  Indonesia, 
49  FR  49672.  December  21. 1984.)  First, 
we  examine  whether  the  system  is 
intended  to  operate  as  a  rebate  of 
indirect  taxes  and/or  import  duties. 
Next,  we  analyze  whether  the 
government  properly  ascertained  the 
level  of  the  rebate.  Finally,  we  review 
whether  the  rebate  schedules  are 
revised  periodically  in  order  to 
determine  if  the  rebate  amount  reflects 
the  amount  of  duty  and  indirect  taxes 
paid. 

When  the  rebate  system  meets  these 
conditions,  the  Department  will  consider 
that  the  system  does  not  confer  a 
subsidy  unless  the  fixed  amount  set 
forth  in  the  rebate  schedule  for  the 
exported  product  exceeds  the  amount 
rebated  for  duties  and  indirect  taxes  on 
inputs  physically  incorporated  into  the 
exported  product.  When  the  system 
rebates  duties  and  indirect  taxes  on 
both  physically  incorporated  and  non- 
physically  incorporated  inputs,  we  find 
a  subsidy  to  exist  to  the  extent  that  the 
fixed  rebate  exceeds  the  allowable 
rebate  on  physically  incorporated 
inputs. 

In  our  preliminary  determination,  we 
found  that  the  rebate  system  meets  all 
the  above-mentioned  criteria  and  that 
the  rebates  under  this  program 
reasonably  reflected  the  incidence  of 
indirect  faxes  on  physically 
incorporated  inputs.  In  this 
determination,  we  find  that  the  rebate 
system  meets  all  three  of  the  above- 
mentioned  criteria  and  that  there  is  a 
clear  link  between  the  amount  of 
indirect  taxes  and  import  duties  paid, 
and  the  level  of  CCS  rebates.  However, 
upon  closer  examination,  we  have 
determined  that  the  rebate  rates  earned 
by  BWR  and  USHA  slightly  exceed  the 
amount  of  import  duties  and  indirect 
taxes  paid  on  physically  incorporated 
items. 

To  determine  the  extent  to  which  the 
rebate  rate  earned  by  BWR  exceeds  the 
tax  incidence  on  items  physically 
incorporated  into  the  subject 
merchandise  we  calculated  the  indirect 
taxes  paid  on  physically  incorporated 
inputs.  We  consider  scrap,  alloys,  coke, 
graphite,  wire  rod,  zinc,  lead,  fiber, 
lubricants,  and  packing  materials  to  be 
raw  material  inputs  that  are  physically 
incorporated  into  the  subject 
merchandise.  We  divided  the  total  tax 
incidence  on  these  physically 
incorporated  inputs  by  the  net  FOB 
value  per  metric  ton.  We  then  compared 
the  rebate  rate  of  ten  percent  to  our 
calculation  of  the  allowable  rebate  rate 
for  items  physically  incorporated  and 
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found  that  the  government  authorized 
rebate  of  ten  percent  was  excessive. 

As  noted  above,  USHA  earned  a  CCS 
rebate  less  than  the  standard  ten 
percent  because  it  imported  certain 
inputs  duty-free  under  EOU  procedures 
and  Advance  Licenses.  The  possibility 
of  importing  inputs  duty-free  was  not 
taken  into  account  in  the  1989  survey 
received  by  the  government.  Because 
USHA  earned  less  than  the  standard 
rate  of  ten  percent  on  its  exports  of  wire 
rope,  and  because  the  1989  survey  does 
not  account  for  USHA's  duty-free 
importation  of  inputs  during  the  review 
period,  we  have  examined  certain 
company-speciric  information  submitted 
by  USHA.  This  information  consists  of 
verified  information  concerning  the  CCS 
rebates  earned  by  USHA  on  its  total 
exports  of  the  subject  merchandise  to  all 
markets,  and  the  average  amount  of 
indirect  taxes  and  import  duties  paid  per 
.metric  ton  of  wire  rope  exported  by 
USHA  during  the  review  period.  Based 
on  this  information,  we  Hnd  that  the 
average  rebate  earned  by  USHA 
exceeded  the  amount  of  the  indirect 
taxes  and  import  duties  paid  by  USHA 
during  the  review  period.  Consequently, 
we  determine  that  there  was  an 
overrebate  of  import  duties  and  indirect 
taxes  to  USHA. 

On  the  basis  of  the  two  overrebates 
calculated  above,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  0.70  percent  for  all  manufacturers 
and  exporters  in  India  of  steel  wire  rope 
except  for  USHA,  which  has  a 
signiflcantly  different  aggregate  beneHt 
The  estimated  net  subsidy  for  USHA  is 
0.85  percent  ad  valorem.  The  estimated 
net  subsidy  for  South  India  and  Mohatta 
is  0.85  percent  ad  valorem. 

II.  Programs  Determined  Not  to  Confer 
Subsidies 

Based  on  the  responses  and 
verification,  we  determine  that  subsidies 
are  not  being  provided  to  manufacturers, 
producers,  and  exporters  in  India  of 
wire  rope  under  the  following  programs: 

A.  Sick  Industrial  Company  Act  (SICAJ 

SICA  was  implemented  in  1987  with 
the  aim  to  revive  and  rehabilitate  those 
"sick  industrial  companies"  which  are 
potentially  commercially  viable  and  to 
wind  up  those  companies  determined  to 
not  be  commercially  viable.  If  the  Board 
for  Industrial  and  Financial 
Reconstruction  (BIFR)  determines  that  a 
company  is  commercially  viable,  it  will 
direct  an  "operating  agency"  (normally, 
the  company's  commercial  bank)  to 
prepare  a  rehabilitation  package  for  the 
company. 

We  verified  that  a  %vide  variety  and 
broad  range  of  industries  have 


beneHtted  from  the  provisions  of  SICA. 
Therefore,  we  have  determined  that 
SICA  does  not  confer  a  countervailable  f 
subsidy. 

B.  100  Percent  Export  Oriented  Units 
(EOU) 

Designation  as  an  EOU  is  awarded  by 
the  Board  of  Approvals.  An  EOU  is  a 
bonded  area  and  status  as  an  EOU  Is 
not  transferable.  Imports  by  an  EOU  are 
duty-free  and  an  EOU  is  eligible  for  a 
five-year  income  tax  holiday  during  the 
first  eight  years  from  commencement  of 
production.  An  EOU  must  export  100 
percent  of  its  export  production  for  ten 
years  and  export  products  with  a  value- 
added  content  of  over  20  percent.  Goods 
incorporating  duty-free  inputs  which  are 
sold  in  the  domestic  market  except 
"deemed"  exports,  will  be  subject  to 
duties  and  taxes. 

In  our  preliminary  determination,  we 
stated  that  we  needed  more  information 
concerning  three  EOU  issues:  (1)  The 
domestic  sale  of  final  products  for  which 
inputs  were  imported  duty-free,  (2)  the 
duty-free  importation  of  certain  inputs 
that  may  not  have  been  physically 
incorporated  into  exported  merchandise, 
and  (3)  the  duty-free  importation  of 
machinery  and  equipment  during  the 
review  period.  The  first  issue  relates  to 
products  sold  by  the  EOU  in  the 
domestic  market  which  under  the 
regulations  governing  EOUs  in  India 
were  "deemed"  or  considered  as  exports 
by  USHA's  EOU.  We  verified  that  the 
deemed  exports  made  by  USHA  were 
not  of  the  subject  merchandise. 
Therefore,  we  determine  that  USHA  did 
not  receive  a  countervailable  benefit 
from  its  "deemed"  exports. 

The  second  issue  concerned  the  duty- 
free importation  of  inputs  which  may 
not  have  been  physically  incorporated 
into  exported  merchandise.  At 
verification,  we  noted  that  a 
typographical  error  had  been  made  in 
the  preparation  of  the  responses.  We 
verified  that  the  particular  imported 
product  at  issue  was  physically 
Incorporated  in  an  exported  product 
Therefore,  we  determine  that  no  benefit 
was  provided  to  USHA  through  the 
duty-free  importation  of  inputs  used  in 
the  production  of  exports. 

With  respect  to  the  third  issue  raised 
in  the  preliminary  determination, 
namely  the  duty-free  importation  of 
machinery  and  equipment  we  verified 
that  although  certain  machinery  had 
been  imported  it  was  done  so  after  the 
review  period.  Therefore,  we  determine 
that  USHA  did  not  receive  a 
countervailable  benefit  during  the 
review  period. 

Finally,  during  verification  we 
discovered  that  all  EOUs  are  eligilHe  for 


a  five-year  income  tax  holiday. 
However,  we  verified  that  USHA  did 
not  claim  this  benefit  on  the  tax  return 
filed  during  the  review  period. 
Therefore,  we  determine  that  USHA  did 
not  receive  a  benefit  during  the  review 
period  from  the  provision  of  a  five-year 
tax  holiday. 

m.  Programs  Determined  to  be  Not  Used 

Based  on  the  responses  and 
verification,  we  determine  that 
manufacturers,  producers,  or  exporters 
in  India  of  wire  rope  did  not  apply  for, 
claim,  or  receive  benefits  during  the 
review  period  for  exports  of  wire  rope  to 
the  United  States  under  the  following 
programs: 

A-  Income  Tax  Deductions  Under 
Section  80HHC 

B.  Market  Development  Assistance 
(MDA)  Grants 

C.  Receipt,  Use.  or  Sale  of 
Replenishment  Licenses 

Comments 

Comment  1 

Petitioners  contend  that  the 
Department  of  Commerce  (the 
Department)  should  a^irm  its 
preliminary  finding  that  rebates 
received  under  IPRS  by  Indian  exporters 
of  steel  wire  rope  constitute  a 
countervailable  export  subsidy. 
Petitioner  argues  that  although  the  U.S. 
countervailing  duty  law  explicitly 
incorporates  item  (d)  of  the  Illustrative 
List  contained  in  Annex  A  of  the  GATT 
Subsidies  Code,  the  Court  of 
International  Trade  (CIT)  and  the  Court 
of  Appeals  for  the  Federal  Circuit 
previously  have  upheld  the 
Department's  findings  that  the  IPRS 
constitutes  a  countervailable  export 
subsidy.  (Certain  Iron-Metal 
Construction  Castings  From  India,  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  51  FR  45788 
(December  22, 1986),  affd  RSI  (India) 
Pvt.,  Ltd.  V.  United  States.  687  F.  Supp. 
605  (CIT  1988).  aff'd  876  F.2d  1571  (Fed. 
Cir.  1989))  [Castings).  Therefore, 
respondents'  reliance  on  item  (d)  of  the 
Illustrative  List  is  not  persuasive 
because  its  argument  has  already  been 
rejected  by  the  Department  and  the 
Courts. 

Petitioners  contend  that  the  IPRS  is 
controlled  and  funded  by  the 
Government  of  India,  as  in  the  Castings 
case.  In  addition,  no  reliable  tvorid 
market  price  for  steel  wire  rod,  the  raw 
material  used  to  produce  steel  wire 
rope,  exists.  Petitioners  argue  that  the 
lack  of  any  verifiable  worid  market 
price  is  demonstrated  by  (1)  the  absence 
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DOC  Position 

IPRS  payments  are  countervailable 
because  the  IPRS  program  results  in  the 
provision  of  an  input  to  exporters  at  a 
price  lower  than  to  producers  of 
domestically-sold  products.  It  may  be 
that  the  market,  rather  than  the  Indian 
government,  controls  the  domestic  price 
of  steel  wire  rod.  Nevertheless,  as  a 
result  of  the  program,  exporters  of  wire 
rope  in  India  receive  their  primary  input 
at  a  price  lower  than  the  price  paid  for 
the  same  input  by  producers  of  wire 
rope  who  sell  their  product 
domestically. 

With  respect  to  USHA's  argument  that 
item  (d)  of  the  Illiistrative  List  controls 
Commerce's  treatment  of  the  IPRS.  we 
have  determined  that  the  Illustrative  List 
is  not  controlling  of  the  identification 
and  measurement  of  export  subsidies, 
but  must  be  considered  along  with  other 
provisions  of  the  statute  and  its 
legislative  history,  administrative 
practice  and  judicial  practice.  See 
Castings,  1987  Administrative  Review. 

As  we  stated  in  the  Castings,  1987 
Administrative  Review,  it  is  irrelevant 
whether  the  IPRS  is  consistent  with  item 
(d)  because  we  are  not  concerned  with 
world  market  prices  but  with  the 
alternative  price' of  the  input 
commercially  available  in  the  domestic 
market.  In  this  case,  we  found  at 
verification  that  the  IPRS  program 
results  in  the  provision  of  lower-priced 
inputs  to  exporters  than  to  domestic 
purchasers.  Therefore,  we  determine 
that  the  IPRS  program  is 
countervailable. 

USHA's  remaining  argument  assumes 
that  the  IPRS  rebates  only  the  difference 
between  the  domestic  and  international 
price  of  wire  rod.  However,  during 
verification  the  EEPC  was  unable  to 
document  its  calculation  of  the 
international  world  price  of  wire  rod 
(see  Verification  Report  at  p.  19). 
Therefore,  even  assuming,  arguendo, 
that  USHA's  rationale  for  the  IPRS  were 
correct,  there  is  no  evidence  on  the 
record  to  support  the  notion  that  the 
IPRS  provides  no  economic  benefit  to 
wire  rope  producers.  Therefore,  USHA's 
argument  must  be  rejected. 

Comment  2 

USHA  contends  that  even  if  the 
Department  finds  the  IPRS  to  be 
countervailable.  the  subsidy  rate  on  the 
IPRS  for  USHA  should  be  zero  because 
USHA  did  not  make  any  claim  for 
rebates  under  the  IPRS  on  its  exports  to 
the  United  States  during  the  period  of 
investigation. 

USHA  also  argues  that  use  of  the 
cash-flow  method  is  inappropriate  in 
this  case  because  USHA  knew  with 


certainty  at  the  time  of  export  that  its 
U.S.  exports  were  ineligible  for  IPRS 
rebates.  Furthermore,  the  objective  of 
the  cash  flow  method  is  to  prevent 
misstatement  of  the  amount  of  the 
subsidy.  In  this  case,  this  concern  does 
not  exist  because  there  will  be  no  IPPRS 
rebates  on  U.S.  exports  made  during  the 
period  of  investigation,  now  or  in  the 
future. 

Petitioners  urge  the  Department  to 
affirm  its  preliminary  determination  to 
use  the  cash-flow  method  to  calculate 
the  amount  of  countervailable  benefits 
received  under  the  IPRS.  Petitioners 
argue  that  the  Department's  preliminary 
decision  is  correct  because  (1)  the 
Department's  proposed  rules  codify  the 
cash-flow  method,  which  identifies  a 
countervailable  benefit  upon  a  change  in 
cash  flow  resulting  from  receipt  of  a 
benefit,  and  (2)  USHA  received  IPRS 
rebates  on  prior  export  sales  of  the 
subject  merchandise  during  the  period  of 
investigation.  Furthermore,  the 
exceptions  to  the  use  of  the  cash-flow 
method  are  inapplicable  in  this  case 
because  the  IPRS  rebate  is  based  on  a 
price  differential  formula  in  which  the 
amount  of  the  rebate  is  not  known  until 
the  time  the  rebate  is  received. 
Therefore,  respondents'  argument  that 
USHA  was  ineligible  for  IPRS  rebates 
on  its  export  sales  made  during  the 
period  of  investigation  is  irrelevant. 

DOC  Position 

The  Department  has  continued  to 
countervail  IPRS  benefits  using  the  cash- 
flow methodology,  which  requires  the 
Department  to  recognize  a  subsidy 
benefit  upon  receipt  of  the  rebate  rather 
than  when  the  rebate  is  claimed.  The 
cash-flow  methodology  is  based  upon 
the  premise  that  a  company  does  not 
receive  a  benefit  until  its  cash  flow  is 
affected.  [See  Notice  of  Proposed 
Rulemaking:  Countervailing  Duties,  54 
FR  23366  (May  31. 1989)  at  23384 
§  355.48)).  Therefore,  because  USHA 
received  rebates  during  the  period  of 
review,  it  is  not  relevant  that  USHA 
made  no  IPRS  claims  during  the  review 
period. 

One  of  the  situations  in  which  we  do 
not  employ  our  cash  flow  methodology 
is  when  the  benefit  is  earned  on  a 
shipment-by-shipment  basis  and  the 
exact  amount  of  the  benefit  is  known  at 
the  time  of  export.  In  this  case,  we 
verified  that  an  eligible  company  does 
not  know  the  exact  amount  of  the  IPRS 
payment  at  the  time  of  export.  When  a 
company  is  not  eligible  to  claim  a 
benefit  it  obviously  knows  that  its 
benefit  amount  will  be  zero.  However, 
the  Department's  determination  as  to 
whether  an  exception  to  the  cash-flow 
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methodology  should  be  made  is  based 
on  how  and  when  a  l>enefit  amount  to 
be  provided  under  a  particular  program 
is  calculated.  Therefore,  the  exception  to 
the  cash-flow  method  does  not  apply  in 
this  case. 

Comment  3 

Petitioners  contend  that  the 
Department  should  increase  the  subsidy 
received  by  USHA  under  its  Advance 
License  by  the  amount  of  the  import 
duty  exemption  that  would  be 
attributable  to  the  scrap  that  is  sold  in 
the  domestic  market.  The  scrap  was 
generated  during  the  processing  of  raw 
materials  imported  under  an  Advance 
License.  Petitioners  maintain  that  the 
amount  of  duties  not  paid  on  the 
domestically-sold  scrap  constitutes  a 
countervailable  domestic  subsidy. 

DOC  Position 

The  Department  agrees  with  the 
petitioners.  As  stated  above,  the 
Advance  License  permits  exporters  to 
import  duty-free  inputs  that  are  used  in 
the  production  of  exports.  During 
verification,  the  Department  found  that 
scrap  was  generated  from  the 
production  processes  at  USHA's  non- 
EOU  facilities  which  used,  in  part, 
inputs  imported  under  Advance 
Licenses.  Verification  further  revealed 
that  USHA  resold  lead,  steel  and  zinc 
scrap,  which  was  generated  from  the 
production  process,  in  the  domestic 
market.  USHA.  however,  did  not  pay 
import  duties  on  the  scrap  subsequently 
sold  in  the  domestic  market. 

Contrary  to  sales  of  scrap  from  non- 
EOU  facilities,  the  Department  also 
found  at  verification  that  USHA  was 
liable  for  import  duties  on  scrap  which 
was  generated  at  its  EOU  facility  and 
sold  in  the  domestic  market 

The  Department  considers  these  two 
situations  to  be  factually  consistent 
except  for  the  disparity  in  the 
requirement  of  payment  of  duties  on  the 
sale  of  scrap.  Furthermore,  we  find  that 
because  the  Government  of  India 
required  payment  of  duties  on  domestic 
sales  of  scrap  from  the  EOU,  the 
Government  of  India  recognizes  that  a 
benefit  accrues  to  the  exporter  when 
such  duties  are  not  collected.  We  also 
note  that  in  the  concurrent  antidumping 
investigation,  the  Department  was 
unable  to  verify  that  the  Government  of 
India  provides  for  a  waste  allowance 
under  the  Advance  License  program. 
Therefore,  the  Department  determines 
that  the  duty  savings  attributable  to 
sales  of  scrap  generated  during  the 
processing  of  raw  materials  imported 
under  Advance  License  by  non-EOU'a 
constitutes  a  countervailable  subsidy. 


Comment  4 

Petitioners  claim  that  at  the 
preliminary  determination,  the 
Department  understated  the  ad  valorem 
rate  of  the  benefit  conferred  from  the 
use  of  the  Advance  License  by  USHA. 
Petitioners  claim  that  the  amount  of  the 
subsidy  received  should  by  divided  by 
the  f.o.b.  value  of  the  export  sales  set 
forth  in  the  licenses  rather  than  the 
value  of  export  sales  to  all  markets. 
Petitioners  point  out  that  the  f.o.b.  value 
of  export  sales  which  used  raw 
materials  imported  under  the  Advance 
Licenses  is  explicitly  identified  in  the 
licenses.  Therefore,  because  the 
Department  can  tie  the  benefits  received 
directly  to  specific  export  sales,  the 
Department  should  recalculate  the  rate 
of  the  subsidy  conferred  to  reflect  the 
amount  of  export  sales  authorized  by 
the  licenses. 

DOC  Position 

Although  petitioners  correctly  assert 
that  the  Advance  Licenses  required  the 
company  to  export  a  specific  amount  of 
sales,  the  Department  is  unable  to 
directly  tie  the  benefit  received  under 
the  licenses  during  the  review  period  to 
the  value  of  export  sales  set  forth  in  the 
licenses.  At  verification,  we  found  that 
the  time  period  of  the  licenses  did  not 
correspond  to  the  review  period. 
Moreover,  we  do  not  have  information 
concerning  the  amount  of  exports  during 
the  review  period  which  were  taken 
against  the  export  obligation  specified  in 
the  licenses.  Therefore,  we  allocated  the 
benefit  received  over  total  export  sales 
during  the  review  period. 

Comment  5 

Petitioners  claim  that  the  Department 
should  countervail  the  benefits  provided 
to  BWR  as  a  result  of  its  designation  as 
a  "sick"  company  under  the  Sick 
Industrial  Company  Act  of  1985  (SICA). 
Petitioners  maintain  that  these  benefits 
are  countervailable  because  the  benefits 
were  mandated  by  the  Government  of 
India,  and  only  select  industries  may  be 
designated  as  "sick"  companies. 

DOC  Position 

We  disagree  with  petitioners. 
Although  the  benefits  received  by  BWR 
may  have  been  mandated  by  the 
Goverment  of  India,  the  Department 
verified  that  a  large  number  and  broad 
range  of  industries  have  benefitted  from 
the  provisions  of  the  SICA.  Because  the 
benefits  under  SICA  are  not  limited  to  a 
specific  enterprise,  or  industry,  or  group 
of  enterprises  or  industries,  we  have 
determined  that  SICA  does  not  cooler  a 
countervailable  subsidy. 


Comment  6 

Petitioners  request  the  Department  to 
use  the  higher  of  either  the  highest 
subsidy  calculated  for  a  respondent 
subject  to  verification  or  the  net  subsidy 
rate  alleged  in  the  petition  as  BIA  to 
calculate  the  "all  other"  rate.  Petitionem 
argue  that  application  of  the  most 
adverse  BLA  standard  conforms  with  the 
Department's  precedent  and  regulations. 
In  this  case,  at  least  two  Indian 
respondents  completely  failed  to 
respond  to  the  Department's 
questioimaire.  These  parties'  failure  to 
respond  warrants  application  of  the 
most  adverse  BIA  rate  to  all  other 
Indian  manufacturers/exporters. 

DOC  Position 

Section  355.20(d]  directs  the 
Department  to  assign  producers  or 
exporters  under  investigation  the 
country-wide  net  subsidy  rate  unless  the 
Department  determines  that  a  firm  has 
received  benefits  that  are  "significantly 
di^erent"  from  the  country-wide  rate.  If 
a  significant  di^erential  exists  between 
the  weighted-average  country-wide  rate 
and  an  individual  company  rate,  the 
company  receiving  significantly 
different  subsidies  is  assigned  its  own 
individual  rate.  The  "all  other"  rate  is 
the  average  of  the  net  subsidy  rates  of 
all  other  remaining  companies.  The  rate 
of  deposit  applied  to  all  companies  other 
than  those  which  were  assigned  an 
individual  rate  is  the  "all  other"  rate. 

In  the  instant  investigation,  the 
Department  found  that  USHA  received 
subsidies  during  the  period  that  were 
"significantly  different"  from  those 
received  by  the  other  responding 
company  under  investigation.  Therefore. 
USHA  will  receive  an  individual  rate 
while  the  rate  of  deposit  applicable  to 
BWR  is  the  "all  other"  rate. 

However,  two  other  companies.  South 
India  and  Mohatta,  received 
countervailing  duty  questionnaires  from 
the  Department  but  completely  failed  to 
respond  to  the  questionnaires.  Section 
3SS.37(a)  of  the  Department's  regulations 
permits  the  Department  to  apply  BIA  to 
any  party  which  fails  to  adequately 
respond  to  the  Department's  request  for 
factual  information.  It  remains  within 
the  Department's  discretion  to 
determine  the  nature  of  the  best 
information  available.  We  have 
determined  that  in  this  case,  best 
information  available  is  the  highest  net 
subsidy  rate  for  each  program 
calculated  for  any  other  respondent 
(See  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
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rat  3 


from  India,  56  FR 
1391)). 

When  we  calc 
rate,  we  weight 
lates,  including 
leceive  a  BIA 
company's  share 
subject  merchan 
States.  In  this  ca|e 
include  the  BIA 
and  Mohatta  in 
"all  other"  rate 
information  on 
of  the  subject  m 
States.  Therefor^, 
are  receiving 
not  included  in 
"all  other"  rate. 


ilate  the  "all  other" 
individual  company 
t  lose  companies  which 
according  to  each 
of  exports  of  the 
ise  to  the  United 
however,  we  cannot 
ilates  for  South  India 
calculation  of  the 
qecause  we  have  no 
value  of  their  exports 
andise  to  the  United 
these  two  companies 
rates,  which  are 
calculation  of  the 


tie 
ercha 


sef  arate  i 


t  16  I 


Comment  7 

USHA  contends 
should  affirm  its 
preliminary  dete  -mination 
program  does  no  t 
countervailable 
producers.  USHj  l 
Department  shoi  Id 
rebates  counterv  ailable 
rebate  percentaj  b 
the  subject  merchandise 
States  was  not 
amount  of  indirect 
duties  paid  as  a 
average  metric 
exported  to  all 
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41650  (August  22. 


that  the  Department 
decision  at  the 

that  the  CCS 
provide 

)enefits  to  wire  rope 
argues  that  the 
not  find  the  CCS 
because  the 
earned  on  exports  of 
to  the  United 
gj^ater  than  the  average 
taxes  and  import 
)ercentage  of  the 
price  of  wire  rope 
i^arkets. 


n  Section  I.F.,  based  on 


DOC  Position 

As  explained 
our  analysis  of  t  le  information 
submitted  by  US  HA.  we  have 
determined  that  the  CCS  rebate  on  wire 
rope  exports  slightly  exceeds  the 
indirect  tax  incii  lence  on  inputs 
physically  incor  >orated  into  the  exports 
of  wire  rope.  In  naking  this 
determination.  We  compared  the  CCS 
rebates  earned  fcy  USHA  on  its  total 
exports  of  the  si  bject  merchandise  to  all 
markets,  to  the  i  iverage  amount  of 
indirect  taxes  ai  id  import  duties  paid  as 
a  percentage  of  :he  average  metric  ton 
price  of  wire  roje  exported  to  all 
markets.  We  usi  id  the  CCS  rebate 
earned  on  subje  :t  merchandise  exports 
to  all  markets  a  i  opposed  to  simply 
exports  to  the  L  nited  Slates  to  better 
match  the  comp  any's  analysis  of 
indirect  taxes  a  id  import  duties  paid. 

Comment  8 

Consistent  wjth 
verification  fi 
Department  to 
of  its  prelimina 
which  it  found 
benefit,  especic 
Import  Replenii 
tax  deductions 
the  Finance  Ac 


nc ings 


lea 


the  Department's 
,  USHA  urges  the 

ffirm  all  other  aspects 
y  determination  in 
o  countervailable 
ly  with  respect  to 
hment  Licenses,  income 
inder  section  80  HHC  of 
.  and  MDA  grants,  in 


addition,  with  respect  to  the  following 
programs  for  which  the  Department 
required  additional  information  to  make 
an  informed  finding.  USHA  contends 
that  verification  revealed  that  such 
programs  did  not  confer  subsidies  on 
Indian  steel  wire  rope  producers.  These 
programs  are  (1)  import  duty  exemptions 
available  to  EOUs,  (2)  provisions 
available  under  the  SICA.  and  (3)  the 
use,  as  opposed  to  the  sale,  of  an 
Additional  License. 

DOC  Position 

As  noted  above  under  Section  III.,  we 
have  determined  that  Import 
Replenishment  Licenses,  income  tax 
deductions  under  section  80HHC.  and 
MDA  grants  were  not  used  by 
respondents.  With  respect  to  import 
duty  exemptions  for  EOUs  and 
provisions  under  SICA.  we  found  these 
programs  not  to  provide  countervailable 
benefits.  However,  with  respect  to  the 
sale  and  use  of  Additional  Licenses,  we 
have  determined  that  Additional 
Licenses  provide  a  countervailable 
subsidy  because  they  are  available  only 
to  exporters  in  India.  Moreover,  we  do 
not  believe  that  using,  rather  than 
selling,  an  Additional  License  negates 
the  benefit  to  the  company  using  the 
license.  When  a  company  uses  an 
Additional  License  it  is  exercising  a 
right  to  import  which  is  not  available  to 
non-exporters.  Therefore,  we  have 
determined  that  the  use  of  an  Additional 
License  constitutes  a  countervailable 
export  subsidy,  and  the  amount  of  the 
countervailable  benefit  associated  with 
the  use  of  the  Additional  License  is  the 
amount  of  the  sales  proceeds  that  would 
have  been  remitted  upon  the  sale  of  the 
Additional  License. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
inspecting  internal  documents  and 
ledgers,  tracing  information  in  the 
responses  to  source  documents, 
accounting  ledgers  and  financial 
statements,  and  collecting  additional 
information  that  we  deemed  necessary 
for  making  our  final  determination.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-009)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation 

In  accordance  with  our  preliminary 
affirmative  countervailing  duty 
determination  published  on  February  4. 


1991,  we  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  on  the 
products  under  investigation  and  to 
require  the  posting  of  a  cash  deposit  or 
bond  equal  to  the  duty  deposit  rate.  This 
final  countervailing  duty  determination 
was  extended  to  coincide  with  the  final 
antidumping  duty  determination  on  the 
same  product  from  India,  pursuant  to 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (section  705(a)(1)  of  the  Act). 
Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  12Q 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  June  4. 
1991.  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
February  4, 1991,  and  June  3, 1991.  We 
will  reinstate  suspension  of  liquidation 
under  section  703(d)  of  the  Act,  if  the 
International  Trade  Commission  (ITC) 
issues  a  final  affirmative  injury 
determination,  and  will  require  a  cash 
deposit  on  all  entries  of  the  subject 
merchandise  as  follows: 


Manufacturef/  Exporter 

Net  ad 
va»ofe«fl 
subsidy 
(percent) 

Rmnhflu  WirA  Rnoes    Ltd         

36.93 

19.21 

42.03 

4203 

All  othef  manufacturef s  Of  exportefS 

36.93 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however  the 
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ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  all 
entries  of  wire  rope  from  India  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)). 

Dated:  September  4. 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Dot  91-21839  Filed  9-10-91;  8:45  am] 
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FOn  FURTHER  INFORMATION  CONTACT: 

Vincent  Kane  or  Julie  Anne  Osgood, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230:  telephone:  (202)  377-2815  or 
377-0167. 

Final  Determination 

Based  on  our  investigation,  we 
determine  that  countervailable  beneHts 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Thailand  of 
steel  wire  rope.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Short-Term  Loans  Provided  under 
the  Export  Packing  Credit  (EPC) 
Program. 

•  Tax  Certificates  for  Exports. 

•  Electricity  Discount  for  Exporters. 
The  estimated  net  bounty  or  grant  is 

0.56  percent  ad  valorem.  Vivat  Steel 
Wire  Rope  (1979)  Company  Limited 
(Vivat)  received  beneflts  during  the 
review  period  which  amounted  to  ai5 
percent  ad  valorem.  Since  these  benefits 
are  less  than  0.50  percent  we  have  found 
them  to  be  <fe  minimis.  Therefore  we  are 
excluding  Vivat  from  this  final 
affirmative  determination  and 
countervailing  duty  order. 


Case  History 

Since  publication  of  the  Preliminary 
Negative  Countervailing  Duty 
Determination  in  the  Federal  Register 
(56  FR  4262.  February  4, 1991) 
(Preliminary  Determination),  the 
following  events  have  occurred.  On 
January  31, 1991,  we  issued  a  second 
supplemental/deficiency  questionnaire 
to  the  Government  of  Thailand  (GOT) 
and  the  respondent  companies,  Usha 
Siam  Steel  Industries  Limited  (Usha) 
and  Vivat.  On  February  28, 1991,  after 
granting  an  extension,  we  received 
responses  from  the  GOT  and  the  two 
respondent  companies.  From  May  13,  to 
May  24, 1991,  we  conducted  verification 
in  Thailand  of  the  government  and 
company  responses.  We  received  no 
requests  for  a  hearing.  Case  briefs  and 
rebuttal  briefs  were  received  on  July  23 
and  July  30, 1991.  respectively. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
wire  rope  encompasses  ropes,  cables, 
and  cordage  of  iron  or  steel  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass  plated  wire.  Excluded  from  this 
investigation  is  stainless  steel  wire  rope. 
i.e.,  ropes,  cables,  and  cordage  other 
than  stranded  wire,  of  stainless  steel, 
not  fitted, with  fittings  or  made  up  into 
articles,  which  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  7312.10.6000. 

Wire  rope  is  currently  classified  under 
subheadings  7312.10.9030.  7312.10.9060. 
and  7312.10.9090  of  the  Harmonized 
Tariff  Schedule  (HTS).  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  or 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1989. 
which  corresponds  to  the  fiscal  year  of 
the  respondent  companies.  Based  upon 
our  analysis  of  the  petition,  the 
responses  to  our  questionnaires,  the 
verification,  and  written  comments  filed 
by  petitioner  and  respondents,  we 
determine  the  following: 

I.  Programs  Detennined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Thailand  of 
wire  rope  under  the  programs  listed 
below.  For  a  description  of  these 
programs  and  our  analysis  of  each,  see 
the  Preliminary  Determination. 


A.  Short-Term  Loans  Provided  Under 
the  Export  Pocking  Credits  Program 

We  verified  that  Usha  received  export 
packing  credit  (EPC)  loans  on  which 
interest  was  paid  during  the  review 
period.  Because  only  exporters  are 
eligible  for  these  loans,  we  determine 
that  they  are  countervailable  to  the 
extent  that  they  are  provided  at 
preferential  rates.  We  verified  that 
Vivat  did  not  receive  EPA  loans  during 
the  review  period. 

As  a  benchmark  for  short-term 
financing,  we  ordinarily  use  the 
predominant  source  of  short-term 
financing  in  the  country  in  question. 
Where  there  is  no  single  predominant 
source  of  short-term  financing  in  the 
country  in  question,  we  may  use  a 
benchmark  composed  of  the  interest 
rates  for  two  or  more  sources  of  short- 
term  financing  in  the  country  in 
question,  weighted,  if  possible,  by  the 
total  value  of  financing  from  each 
source.  In  the  preliminary 
determination,  we  used  the  weighted- 
average  interest  rate  on  bills,  loans,  and 
overdrafts  as  our  benchmark  interest 
rate,  because  the  Government  of 
Thailand  reported  that  there  was  no 
predominant  source  of  short-term 
financing  in  Thailand. 

Since  the  preliminary  determination, 
we  have  found  that  the  overall 
weighted-average  benchmark  interest 
rate  used  in  the  preliminary 
determination  was  significantly  less 
than  the  minimum  loan  rate  (MLR)  and 
the  minimum  overdraft  rate  (MOR)  as 
reported  in  the  Bank  of  Thailand 
Quarterly  Bulletin.  In  fact,  the 
benchmark  interest  rate  as  calculated  by 
the  BOT  was  less  even  than  the  inter- 
bank lending  rate  as  reported  in  the 
government  response. 

During  verification,  we  met  with 
officials  of  a  large  commercial  bank  in 
Bangkok  who  stated  that  the  MOR  and 
the  MLR  were  representative  of  short- 
term  lending  rates  and  explained  that 
most  of  the  bank's  short-term  loans 
were  made  at  these  rates.  These  rates 
are  declarations  by  conunercial  banks  of 
"prime"  lending  rates.  The  term  "prime", 
however,  connotes  the  going  rate  rather 
than  a  rate  to  preferred  customers. 

Furthermore,  at  verification,  we 
determined  that  loans  and  overdrafts 
combined  accounted  for  about  70 
percent  of  short-term  financing  in 
Thailand  during  the  review  period. 
Consequently,  we  calculated  a 
benchmark  interest  rate  based  on  the 
interest  rates  for  these  two  sources  of 
short-term  financing,  which  together 
represent  the  predominant  source  of 
short-term  financing  in  Thailand  during 
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the  review  perio  I.  In  view  of  the  above, 
we  have  concluc  ed  that  the  MLR  and 
the  MOR  are  mo  -e  representative  of 
short-term  intere  st  rates  in  Thailand 
than  the  weighte  1-average  rate  used  in 
our  preliminary  i  etermination.  We  note 
that  we  were  uni  ible  to  obtain  interest 
rate  information  for  bills  during  the 
review  period. 

In  calculating  he  benchmark  interest 
rate  for  the  final  determination,  we  took 
an  average  of  ihi ;  MLR  and  MOR  rates 
and  calculated  a  benchmark  of  11.75 
percent  for  loan!  taken  out  in  1988  and  a 
benchmark  of  12  23  percent  for  loans 
taken  out  in  198J .  Comparing  the 
benchmarks  for  1988  and  1989  to  the  rate 
charged  on  EPCj  ,  as  verified  by  the 
DOC.  we  find  th  it  the  rate  on  EPCs  is 
preferential  and,  therefore,  confers  a 
bounty  or  grant  i  in  exports  of  wire  rope. 
We  verified  that  only  Usha  received 
benefits  under  tl  is  program  during  the 
review  period. 

To  calculate  t  le  benefit  from  the  EPC 
loans  on  which  i  nterest  was  paid  during 
the  review  perio  i,  we  followed  the 
short-term  loan  methodology  which  has 
been  applied  coi  isistently  in  our  past 
determinations  ( see.  for  example,  Final 
Affirmative  Cou  itervailing  Duty 
Determination  a  id  Countervailing  Duty 
Order:  Butt-Wel  i  Pipe  Fittings  from 
Thailand  (55  FR  1695.  January  18, 1990) 
[Pipe  Fittings];  a  nd  Final  Affirmative 
Countervaihng  I  luty  Determination  and 
Countervailing  I  luty  Order:  Ceramic  Tile 
from  Mexico  (53  FR  15290,  April  28. 
1988)  and  which  is  described  in  more 
detail  under  §  3J  5.44(b)(3)  of 
"Countervailing  Duty  Notice  of 
Proposed  Rulem  aking  and  Request  for 
Public  CommenI  '  (54  FR  23366.  May  31. 
1989);  see  also,  j  [Ihambra  Foundry  v. 
United  States.  6 16  F.  Supp.  402  (CIT, 
1985). 

We  comparec  the  amount  of  interest 
actually  paid  dii  ring  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmai  k  rate.  Because  we 
verified  that  all  oans  received  by  Usha 
were  tied  to  spe  :ific  export  shipments, 
we  calculated  tl  e  amount  of  interest 
that  Usha  wouli  have  paid  at  the 
benchmark  rate  on  loans  covering 
exports  to  the  L  nited  States  and 
subtracted  the  i  mount  of  interest  that 
the  company  ac  [ually  paid.  Since  Vivat 
is  being  exclude  d  from  this 
determination, '  here  was  no  need  to 
weigh  the  bene!  its  received  by  Usha  by 
its  share  of  expi  irts  to  the  United  States. 
On  this  basis,  w  e  determined  the  net 
bounty  or  grant  from  this  program  to  be 
0.22  percent  ad  valorem. 


B.  Tax  Certificc  tes  fi 

We  verified  t  lat 
received  tax  certificates 


'or  Exports 

both  Usha  and  Vivat 
during  the 


review  period.  To  determine  whether, 
and  the  extent  to  which,  the  tax 
certificates  confer  an  excessive 
remission  of  indirect  taxes,  we 
calculated  the  indirect  taxes  paid  on 
physically  incorporated  inputs 
according  to  the  most  recent  I/O  table. 
We  divided  the  tax  incidence  on  all 
items  physically  incorporated  into  all 
products  classified  in  the  other 
fabricated  metal  products  sector  by  the 
FOB-adjusted  value  of  all  domestically 
produced  finished  goods  in  that  sector. 
We  then  compared  the  authorized 
rebate  rate  of  0.59  percent,  which  is 
based  on  both  physically  and  non- 
physically  incorporated  inputs,  to  the 
allowable  rebate  rate  and  found  that 
there  is  an  excessive  remission  of 
indirect  taxes  to  exporters  of  wire  rope 
of  0.15  percent.  The  difference  between 
the  two  rebate  rates  equals  the  net 
overrebate.  On  this  basis,  we  calculated 
an  estimated  net  bounty  or  grant  of  0.15 
percent  ad  valorem. 

C.  Electricity  Discounts  for  Exporters 

We  verified  that  this  program 
provides  discounts  of  20  percent  of  the 
cost  of  electricity  consumed  to  produce 
exports  and  that  Usha  received  benefits 
under  thfs  program  during  the  review 
period  but  that  Vivat  received  no 
benefits. 

Since  the  benefits  received  by  Usha 
were  contingent  on  export,  we  divided 
the  total  amount  of  the  discounts 
received  by  Usha  during  the  review 
period  by  Usha's  total  exports  during 
the  same  period.  Because  Vivat  is 
excluded  from  this  determination,  there 
was  no  need  to  weight  the  benefit 
received  by  Usha  by  its  share  of  exports 
of  the  subject  merchandise  to  the  United 
States.  On  this  basis  we  determined  the 
net  bounty  or  grant  from  this  program  to 
be  0.19  percent  ad  valorem  for  all 
manufacturers  and  exporters  in 
Thailand  of  wire  rope. 

We  verified  that,  effective  January  1, 
1990.  the  GOT  eliminated  entirely  the 
electricity  rebate  for  exporters.  The  law 
terminating  the  program  was  issued  on 
January  16. 1990.  However,  we  are  not 
reducing  the  cash  deposit  rate  to  adjust 
for  this  program-wide  change,  since 
Usha  received  residual  benefits  after  the 
program-wide  change. 

n.  Programs  Determined  not  to  be  Used 

We  determine,  based  on  verified 
information,  that  manufacturers, 
producers,  and  exporters  of  wire  rope  in 
Thailand  did  not  apply  for,  claim,  or 
receive  benefits  during  the  review 
period  for  exports  of  wire  rope  to  the 
United  States  under  the  following 
programs  which  were  listed  In  the 


Notice  of  Initiation  (55  FR .50734. 
December  10, 1990): 

A.  Tax  and  Duty  Exemptions  Under 
Section  28  of  the  Investment  Promotion 
Act. 

B.  Rediscount  of  Industrial  Bills. 

C.  International  Trade  Promotion 
Fund. 

D.  Export  Processing  Zones. 

E.  Additional  Incentives  Under  the 
IPA. 

•  Section  31 

•  Section  33 

•  Section  34 

•  Section  36(1) 

•  Section  38(2) 

•  Section  36(3) 

•  Section  36(4) 

For  a  complete  description  of  these 
programs,  see  the  Preliminary 
Determination. 

Interested  Party  Comments 

All  written  comments  submitted  by 
the  interested  parties  in  this 
investigation  which  have  not  been 
previously  addressed  in  this  notice  are 
addressed  below. 

Comment  1 

Petitioner  claims  that  the  respondent 
companies  do  not  account  for  all  wire 
rope  exports  to  the  United  States  during 
1989  and  1990.  Both  U.S.  import 
statistics  and  Thai  export  statistics 
show  volumes  and  values  of  shipments 
of  wire  rope  that  exceed  those 
accounted  for  by  the  two  respondent 
companies.  Petitioner  concludes  that 
only  the  existence  of  one  or  more 
additional  Thai  companies  can  explain 
the  shipment  levels  reported  in  the 
referenced  statistics.  Consequently,  in 
its  final  determination.  Commerce 
should  establish  a  countervailing  duty 
rate  for  all  other  exporters  based  on  the 
best  information  available. 

DOC  Response 

The  Harmonized  Tariff  Schedule  of 
Thailand  does  not  include  an  eo  nomine 
provision  for  steel  wire  rope.  The 
applicable  Thai  tariff  schedule  number 
includes  not  only  steel  wire  rope  but 
also  steel  stranded  wire  and  wire. 
Because  the  tariff  schedule  number  is  a 
basket  category,  it  is  not  possible  to  get 
precise  volume  and  value  statistics  for 
wire  rope  exports.  In  reporting  export 
levels  for  steel  wire  rope,  the 
government  of  Thailand  relied  on 
information  from  the  two  known 
producers  and  exporters,  Usha  and 
Vivat. 

For  the  review  period,  steel  wire  rope 
exports  to  the  United  States,  as  reported 
by  Usha  and  Vivat.  compare  closely 
with  U.S.  Bureau  ef  the  Census  import 
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statistics  (IM-146  statistics)  for  this 
product  for  the  same  period.  The  volume 
of  exports  for  1989  as  reported  in  the 
response  accounts  for  about  92  percent 
of  the  total  volume  reported  in  the  IM- 
146  statistics.  Value  Figures  as  reported 
in  the  response  are  about  five  percent 
greater  than  those  reported  in  the  IM- 
146  statistics.  Overall  the  two  sets  of 
statistics  compare  quite  favorably  and 
leave  no  reason  to  suspect  that  other 
producers  or  exporters  were  shipping  to 
the  United  States  during  the  review 
period. 

For  the  first  nine  months  of  1990,  steel 
wire  rope  exports  from  Thailand  to  the 
United  States  as  reported  by 
respondents  do  not  match  IM-146 
statistics  as  closely  as  they  did  in  1989. 
During  verification,  the  DOC  team  made 
every  effort  to  determine  the  reason  for 
the  discrepancy.  Thai  government  and 
company  officials  cooperated  fully  in 
this  effort.  Officials  of  the  Ministry  of 
Trade'  provided  full  access  to  export 
statistical  data  including  monthly  and 
year-to-year  compilations,  which  show 
not  only  volume  and  value  data  by 
country  but  also  the  names  of  the 
various  exporters  and  a  breakdown  for 
each  exporter.  From  these  statistical 
compilations,  it  was  evident  that  only 
Usha  and  Vivat  had  shipped  wire  rope 
to  the  United  States  during  1989  and  the 
first  nine  months  of  1990.  In  addition,  we 
verified  response  statistics  from 
company  books  and  records.  Although 
there  remains  a  discrepancy  between 
the  response  data  and  the  IM-146  data, 
we  are  satisfied  that  Usha  and  Vivat 
were  the  only  two  companies  exporting 
to  the  United  States  during  these 
periods.  In  any  event,  the  first  nine 
months  of  1990  are  not  a  part  of  the 
review  period.  Our  determination  In  this 
investigation  is  based  solely  on  the  1989 
review  period.  During  this  period, 
response  statistics  and  IM-146  statistics, 
as  mentioned  above,  compared 
favorably. 

Comment  2 

Petitioner  claims  that  in  calculating 
the  benchmark  interest  rate  for  the 
preliminary  determination,  the  DOC 
used  an  inflated  figiu-e  for  total  loans, 
bills,  and  overdrafts  outstanding  and 
should  have  used  a  figure  for  this  total 
taken  from  Table  9  of  the  Bank  of 
Thailand's  (BOT)  Quarterly  Bulletin, 
which  would  have  been  more  accurate 
and  reliable. 

DOC  Response 

Since  we  are  no  longer  using  a  overall 
weighted-average  interest  rate  as  our 
short-term  loan  benchmark  rate,  we  do 
not  need  a  figure  for  total  loans,  bills, 
and  overdrafts  outstanding.  Therefore 


the  issue  of  whether  we  should  take  this 
figure  from  the  government  response  or 
from  Table  9  as  claimed  by  petitioner 
becomes  moot.  As  explained  in  the  EPC 
section  of  this  notice,  we  are  using  as 
our  benchmark  for  the  final 
determination  the  average  of  the 
minimum  loan  rates  and  the  minimum 
overdraft  rates  during  the  review  period. 
These  are  the  rates  associated  with  two 
forms  of  financing  which  taken  together 
account  for  well  over  50  percent  of 
short-term  financing  in  lliailand. 

Comment  3 

Petitioner  claims  that  the  DOC  should 
calculate  the  benefit  received  during  the 
review  period  on  the  basis  of  the 
electricity  discounts  earned  in  1989 
rather  than  on  the  basis  of  receipts  in 
1989.  In  addition,  petitioner  argues  that 
the  DOC  should  include  discounts 
earned  in  1988  and  received  in  1989, 
since  the  response  did  not  report  these 
latter  discounts  separately. 

DOC  Response 

The  Department  considers  a  benefit  to 
be  received  at  the  time  when  there  is  a 
difference  in  cash  flow  to  the  firm 
receiving  the  benefit.  In  this  case,  we 
recognize  a  difference  in  cash  flow 
when  the  firm  receives  an  electricity  bill 
on  which  the  discount  has  been 
credited,  thereby  reducing  the  net 
amount  owed  by  the  firm.  We  verified 
that  Usha  received  a  single  electricity 
discount  in  1989.  This  discount  was 
based  on  exports  made  in  1987.  The 
difference  in  cash  flow  to  Usha, 
however,  occurred  entirely  in  1989. 
Therefore,  we  recognize  the  benefit  in 
1989.  Likewise,  discounts  received  in 
1990  would  be  recognized  in  that  year, 
even  if  based  entirely  on  exports  from 
earUer  years.  For  further  detail  on  this 
methodology,  see  S  355.4d(a)  of  the 
Proposed  Substantive  Countervailing 
Duty  Regulations  (54  FR  23366,  May  31. 
1989). 

Comment  4 

Petitioner  cites  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Malleable 
Iron  Pipe  Fittings  from  Thailand  (54  FR 
6439,  February  la  1989)  (Malleable  Iron 
Pipe  Fittings)  in  support  of  its  contention 
that  electricity  discounts  received  in 
1990  based  on  1989  exports  should  be 
considered  as  benefits  received  during 
the  review  period.  Petitioner  refers 
specifically  to  DOC's  statement  that 
"since  there  was  no  program-wide 
change  in  the  electricity  discount 
program,  it  would  be  inappropriate  to 
use  discounts  received  after  the  review 
period  in  the  calculation  of  the  duty 
deposit  rate."  Petitioners  infer  that  since 


a  program-wide  change  has  taken  place 
in  this  case  it  would  be  appropriate  to 
apply  discounts  received  in  1990  to  the 
review  period. 

DOC  Response 

The  above  quote  is  simply  a 
restatement  of  the  Department's  practice 
with  respect  to  program-wide  changes.  If 
discounts  received  after  the  review 
period  differ  from  those  received  during 
the  review  period,  the  Department 
would  use  the  discounts  received  after 
the  review  period  for  purposes  of 
calculating  the  duty  deposit  rate, 
provided  that  the  revised  discounts 
were  the  result  of  a  program-wide 
change  which  occurred  after  the  review 
period  but  prior  to  the  preliminary 
determination  and  provided  that  no 
residual  benefits  were  received.  The 
quote  does  not  in  any  way  imply  that 
the  Department  would  consider  (he  level 
of  benefits  received  after  the  review 
period  for  purposes  of  determining  the 
subsidy  rate  for  its  final  determination. 
Nor  does  it  imply  that  benefits  received 
after  the  review  period  should  be 
combined  with  those  received  during  the 
review  period  for  purposes  of 
calculating  the  subsidy  rate  for  the  final 
determination.  The  Department  may 
take  a  program-wide  change  into 
account  only  in  setting  the  duty  deposit 
rate,  but  not  in  calculating  the  subsidy 
rate  to  be  used  in  the  final 
determination  See,  for  example, 
S  355.50(a)  of  the  proposed  substantive 
countervailing  duty  regulations. 

Comment  5 

Petitioner  claims  that  in  determining 
the  percent  of  benefit  for  the  electricity 
discount,  the  DOC  should  have  divided 
the  total  discount  amount  by  total 
exports  of  wire  rope,  rather  than  by  total 
exports  of  all  products,  since  it  was 
never  established  that  other  products 
qualified  for  the  electricity  discount. 

DOC  Response 

Only  Usha  received  the  electricity 
discount.  During  and  prior  to  the  review 
period,  Usha's  only  exports  consisted  of 
wire  rope,  strand,  and  wire.  The  January 
14, 1991,  response  indicates  that  each  of 
these  products  received  the  discount 
and  stated  the  discount  rate  applicable 
to  each.  During  verification,  we 
established  that  exports  of  each  of  these 
products  qualified  for  and  received 
electricity  discounts  during  as  well  as 
prior  to  the  review  period.  Discounts 
received  during  the  review  period, 
however,  were  based  on  exports  made 
in  1987.  Since  we  did  not  have  a 
breakout  of  volume  of  each  of  the 
products  exported  in  1987.  wc  allocated 
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the  total  amouni  of  the  discount  to  total 
1989  exports. 

Comment  6 
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based 
DOC  Response 

During  verific  Jtion,  the  DOC  took  the 
most  direct  and  reliable  approach  to 
establish  wheth  >r  respondent 
companies  rece  ved  tax  certificates  at 
the  "A"  or  "B"  r  jte.  We  examined  the 
documents  actu  illy  used  to  obtain  tax 
certificates,  incl  jding  completed 
application  fom  s.  the  attached  schedule 
of  exports,  cove  ■  letters  transmitting 
certificates,  and  company  ledgers  in 
which  tax  certif  cafe  amounts  were 

i  ill  of  these  documents,  it 
clear  that  both 


recorded.  From 
was  abundantly 


companies  rece  ved  tax  certificates  at 


Dppo8edtothe"A"rate.      Comment  9 


the  "B"  rate,  as 
Comment  7 

Petitioner  cla  ms  that  respondents 
have  not  demor  strated  that  zinc  and 
aluminum  chlor  de  are  physically 
incorporated  in  o  steel  wire  rope. 
Following  its  practice  in  Final 
Affirmative  Countervailing  Duty 
Determination  i  nd  Partial 
Countervaihng  3uty  Order  Ball 
Bearings  and  Pj  rts  Thereof;  Final 
Negative  Countprvailing  Duty 
Determination:  Antifriction  Bearings 
(Other  Than  Ba  1  or  Tapered  Roller 
Bearings)  and  F  arts  Thereof  from 
Thailand  (54  FF  19133,  May  3. 1989).  the 
Department  she  uld,  therefore 
countervail  the  rebate  of  any  indirect 
taxes  on  these  I  wo  items  which  are  not 
physically  inco:  porated  in  the  final 
product. 

DOC  Response 


basis,  the  fact  that  we  have  previously 
found  the  compbunds  to  be  physically 
incorporated  in  a  product  produced  by 
the  sector  serves  to  reinforce  our 
determination  in  this  case  that  the 
compounds  are  physically  incorporated. 
For  further  discussion,  see  Pipe  Fittings. 

Comment  8 

Petitioner  claims  that  the  DOC  should 
countervail  the  Industrial  Finance 
Corporation  of  Thailand  (IFCT)  loan 
received  by  Usha,  since  the  IFCT  gives 
high  priority  to  export-related  projects, 
since  the  GOT  maintains  a  partial 
ownership  interest  in  IFCT,  and  since 
the  DOC  did  not  establish  that  the  loan 
was  consistent  with  commercial 
considerations. 

DOC  Response 

During  verification,  we  carefully 
examined  the  IFCT  loan  appHcation  and 
contract  and  found  no  evidence  that  the 
loan  was  export-oriented  or  to  suggest 
that  IFCT  loans  were  provided  or 
required  by  government  action.  In 
addition.  IFCT  is  a  majority  privately 
owned  corporation.  Lacking  evidence  to 
suggest  that  the  IFCT  loan  might  be  a 
bounty  or  grant,  the  Department  did  not 
include  the  loan  in  its  full-scale 
investigation. 


11 
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Respondents  claim  that  the  proper 
benchmark  interest  rate  for  calculating 
the  benefit  from  short-term  export  EPC 
loans  received  by  Usha  is  the  interest 
rate  on  a  commercial  loan  received  by 
the  company  during  the  last  quarter  of 
1989.  The  interest  rate  on  this  loan  was 
somewhat  less  than  the  benchmark 
interest  rate  computed  by  the  BOT  on 
the  basis  of  the  average  of  bills,  loans, 
and  overdrafts  outstanding  in  Thailand 
during  1989.  Respondents  maintain  that 
the  company-specific  benchmark 
interest  rate  is  appropriate  in  this  case 
because  Usha  is  the  only  company 
which  received  EPC  loans  during  the 
review  period. 

Petitioner  claims  that  use  of  an 
interest  rate  from  a  single  loan  to  a 
single  cnmpany  as  a  benchmark  interest 
rate  is  entirely  inconsistent  with  past , 
DOC  practice  and  precedent. 

DOC  Response 

We  find  the  rate  on  the  loan  which 
respondents  propose  to  use  as  the 
benchmark  short-term  interest  rate  to  be 
unacceptable  for  several  reasons.  For 
short-term  loans,  the  Department  uses 
the  predominant  source  of  short-term 
financing  in  the  country  or.  if  no 
predominant  source  exists,  the 
weighted-average  of  two  or  more 
sources  of  short-term  financing.  See,  for 


example.  Final  Results  of  Countervailing 
Duty  Administrative  Review:  Non- 
rubber  Footwear  from  Brazil  (52  FR  843. 
January  9. 1987).  The  loan  referred  to  by 
respondents  is  a  long-term  loan,  while 
EPC  loans  are  short-term  loans  not  to 
exceed  180  days.  The  Department  would 
not  use  a  long-term  benchmark  for 
purposes  of  evaluating  the  benefit  from 
short-term  loans. 

Second,  it  is  inappropriate  to  use  a 
company-specific- benchmark  for  short- 
term  loans.  In  accordance  with 
longstanding  practice,  the  Department 
has  consistently  used  either  a  national 
weighted-average  short-term  interest 
rate  or  the  interest  rate  for  the 
predominant  source  of  short-term 
financing  in  calculating  the  benefit  from 
short-term  loans.  The  Department  has 
found  that  the  variation  in  short-term 
loan  interest  rates  is  small,  reflecting  the 
fact  that  short-term  financing  is 
considerably  less  risky  than  long-term 
financing.  For  this  reason,  a  weighted- 
average  rate  or  the  rate  for  a 
predominant  source  of  financing  is  used 
rather  than  a  company-specific  rate. 
See,  for  example.  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain  Cold 
Rolled  Carbon  Steel  Plat  Rolled 
Products  from  Argentina  (49  FR  18006. 
April  26, 1984). 

Finally,  the  loan  proposed  by 
respondents  is  denominated  in  a 
currency  other  than  the  Thailand  baht. 
whereas  EPC  loans  are  denominated  in 
baht.  The  Department  bases  its 
benchmark  rate  on  short-term  financing 
denominated  in  the  currency  of  the 
relevant  country  because  the  relative 
strength  of  any  given  currency  has  a 
significant  effect  on  the  interest  rate 
charged  for  loans  made  in  that  currency. 
Since  EPC  loans  are  in  baht.  the  loans 
selected  for  purposes  of  the  benchmark 
must  also  be  in  baht. 

Comment  10 

Respondents  claim  that  penalty 
payments  for  failure  to  produce 
documents  or  ship  goods  in  a  timely 
manner  should  offset  any  benefits 
received  und^r  the  EPC  loan  program. 

Petitioner  claims  that  no  offset  should 
be  made,  since  penalties  were  refunded. 

DOC  Response 

As  stated  in  the  EPC  section  of  this 
notice,  penalty  payments  are  refunded 
when  exporters  can  prove  that  they 
shipped  the  goods  within  60  days  of  the 
due  date  or  received  payment  for  goods 
within  60  days  of  the  due  date.  In  cases 
where  USHA  received  refunds  of 
penalties  during  the  review  period 
because  it  complied  with  these 
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requirements,  we  have  not  offset  the 
benefit  by  the  amount  of  the  penalty, 
since  there  was  no  impact  on  the 
ultimate  benefit  derived  from  the  loaa 
In  these  Instances,  the  DOC  found  that 
USHA  received  a  net  benefit.  In  cases 
where  USHA  paid  a  penalty  which  was 
not  refunded  during  the  review  period, 
we  considered  the  penalty  to  be  a  part 
of  the  cost  of  the  loan  and  to  increase 
the  effective  interest  rate  on  the  loan. 
Applying  this  methodology,  the  DOC 
determined  that  the  effective  interest 
rate  on  these  loans  exceeded  the 
benchmark  and  therefore  did  not  confer 
a  countervailabie  benefit.  We  did  not 
however,  offset  the  benefit  of  one  loan 
with  the  penalty  payment  from  another 
loan  We  considered  each  loan  on  its 
own  merits  and  determined  the  benefit 
separately  for  each  loan. 

Comment  11 

Respondents  claim  that  benefits  from 
the  electricity  discount  for  exporters 
should  not  be  considered 
countervailabie.  since  the  program  was 
eliminated  effective  January  1. 1990,  as  a 
result  of  a  program-wide  change. 

DOC  Response 

We  disagree.  Although  a  program- 
wide  change  occurred  after  the  period  of 
review  and  prior  to  the  preliminary 
determination,  residual  benefits  from 
the  electricity  discount  continued  to  be 
received  in  the  period  following  the 
program-wide  change.  While  the 
Department  may  adjust  the  duty  deposit 
rate  to  take  into  account  a  program-wide 
change,  it  is  not  appropriate  to  do  so  if 
residual  benefits  continue  to  be  received 
after  the  program-wide  change,  since 
entries  of  the  merchandise  may  very 
well  continue  to  benefit  from  such  a 
program.  See.  for  examples  355.50(c)  of 
the  proposed  regulations/tkerefore,  no 
adjustment  should  be  made  jo  tlie  duty 
deposit  rate. 

Verification 

In  accordance  with  sectibn  776(b)  of 
the  Act.  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
inspecting  internal  documentkand 
ledgers,  tracing  information  in\he 
responses  to  source  documents, 
accounting  ledgers  and  financial 
statements,  and  collecting  additional 
information  that  we  deemed  necessary 
for  making  our  final  determination.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (B-099)  of  the  Main 
Commerce  Building. 


Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(1)(B),  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
on  all  entries  of  steel  wire  rope  from 
Thailand  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  In  accordance  with  section 
706(a).  of  the  Act  (19  U.S.a  1671e),  we 
are  directing  the  U.S.  Customs  Service  to 
require  a  cash  deposit  equal  to  0.56 
percent  ad  valorem  for  each  entry  of  the 
subject  merchandise  made  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  and  to  assess 
countervailing  duties  in  accordance  with 
section  706(a)(1)  and  751  of  the  Act.  We 
are  excluding  Vivat  from  this 
countervailing  duty  order,  since  benefits 
received  by  this  company  during  the 
review  period  were  found  to  be  de 
minimis. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  706(a)  of 
the  Act  (19  U.S.C.  1671(d)  and  1671e(a)). 

Dated:  September  4, 1991. 
Eric  L  Garfinkel. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  91-21840  Filed  9-10-91;  8:45  am] 

8IUJM0  CODE  SS1(H>S-M 


National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Hshery  Management 
Council;  Put}Uc  MeeUngs 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

An  ad  hoc  committee  of  the  North   . 
Pacific  Fishery  Management  Council 
will  hold  a  public  meeting  on  September 
17. 1991.  at  the  National  Marine 
Fisheries  Service  (NMFS).  Alaska 
Fisheries  Science  Center.  7600  Sand 
Point  Way.  NE..  Building  4.  room  2079, 
SeatUe.  Washington.  The  committee  will 
begin  meeting  at  9  a.m.  to  review  the 
NMFS  proposed  regime  governing 
interactions  between  marine  mammals 
and  commercial  fishing  operations.  The 
NMFS  proposed  regime  is  described  in  a 
Legislative  Environmental  Impact 
Statement  that  was  published  in  June 
1991. 

For  more  information  contact  North 
Pacific  Fishery  Management  Council. 
P.O.  Box  103136.  Anchorage,  AK  99510; 
telephone:  907-271-2809. 


Dated:  September  5. 1991. 
David  S.  Crestin. 

Deputy  Director.  Off  ice  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  91-21730  Piled  9-10-91:  8:45  am| 
BIUJNO  COOC  3S10-»-«i 


North  Pacific  Fishery  Management 
Council;  Put>Nc  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
>1anagement  Council's  Plan  Amendment 
Advisory  Group  (PAAG)  and  its  Halibut 
Regulatory  Amendment  Advisory  Group 
(RAAG)  will  hold  separate  public 
meetings. 

PA^G— will  meet  on  September  16, 
1991.  beginning  at  9  a.m..  at  the  National 
Marine  Fisheries  Service,  Alaska 
Fisheries  Science  Center.  7600  Sand 
Point  Way.  NE..  Building  4.  room  2079, 
Seattle.  Washington,  to  review 
groundfish  proposals  submitted  for  the 
1992  fishery  management  plan 
amendment  cycle. 

RAAG — will  meet  on  Sunday. 
September  22. 1991.  beginning  at  6:30 
p.m.,  at  the  Anchorage  Hilton  Hotel. 
Anchorage.  AK  (meeting  room  will  be 
posted  on  the  second  fioor).  to  review 
proposals  to  amend  the  halibut  fishery 
regulations  for  the  1992  fishing  year. 

For  more  information  contact  Chris 
Oliver.  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage.  AK  99510;  telephone:  907- 
271-2809. 

Dated:  Septemtier  S.  1991. 
David  S.  Cmtin. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-21731  Filed  9-10-91:  8:45  am] 

MLUNO  COOe  U10-22-M 


Pacific  Fishery  Management  Council; 
Put>lic  Meeting 

AOENCV:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Ihiget  Sound  Salmon  Stock 
Review  Group  (PSSSRG)  will  hold  its 
second  public  meeting.  "The  meeting  will 
be  held  on  September  13. 1991, 
beginning  at  10  a.m.,  at  the  Olympia 
Center,  room  101,  222  North  Columbia, 
Olympia,  Washington. 

The  PSSSRG  will  examine  tht  causes 
that  have  led  to  failure  in  attaining  the 
spawning  escapement  objectives  for 
naturally-produced  Skagit  River  and 
Hood  Canal  coho.  Skagit  River  spring. 
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r  'er  i 


Stillaguamish  Ri 
Snohomish  Rivei 
stocks.  The 
findings  and 
Pacific  Fishery 
prior  to  establi 
salmon  fishery 
recommendatioit 

For  more 
Lawrence  D.  Six 
Pacific  Fishery 
Metro  Center, 
Avenue.  Portland 
(503)  326-6352. 

Dated:  Septem 
David  S.  Crestin, 

Deputy  Director. 
Conservation  an 
Marine  Fisheries 

|FR  Doc.  91-21732 

8IU.ING  COOC  3S10-2I-M 


summer/fall,  and 
summer/fall  chinook 
PSSdRG  will  report  its 
recommendations  to  the 
anagement  Council 
sHment  of  the  1992  ocean 
n  anagement 


sui 


inforjnation  contact 

Executive  Director, 
N  [anagement  Council, 
ite  420,  2000  SW.  First 
,  OR  97201:  telephone: 


b(  r  5. 1991. 


C  ffic 


'ice  of  Fisheries 
d  \4anagemenl.  National 
i  ervice. 
Filed  9-10-91;  8:45  am) 


Pacific  Fishery  Management  Council; 

Public  Meetings 

agency:  Nation!  1  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fii  hery  Management 
Council  and  its  <  dvisory  entities  will 
meet  on  September  lS-20, 1991.  at  the 
Red  Lion  Inn — C  olumbia  River.  1401 
North  Hayden  I<  land  Drive,  Portland, 
OR.  Except  as  ni  )ted  below,  the    • 
meetings  are  op(  i\  to  the  public. 

The  Council  w  ill  begin  its  meeting  on 
September  17  at  8  a.m.,  in  a  closed 
session  (not  ope  i  to  the  public),  to 
discuss  litigatioi  i  and  personnel  matters. 
The  Council's  oj  en  session  begins  at  9 
a.m.,  to  considei  administrative  matters, 
salmon  managei  nent  issues,  and  habitat 
matters.  The  Co  mcil  will  accept 
comments  on  is:  ues  not  on  its  agenda  at 
4  p.m.  On  Septei  nber  18,  beginning  at  8 
a.m.,  the  Counci  will  address  Pacific 
halibut  allocatio  n  and  groundfish  license 
limitation.  Grou  idfish  management 
discussions  will  be  continued  on 
September  19-21 L  beginning  at  8  a.m. 
each  day. 

Salmon  mano\  ;ement  items  on  the 
agenda  are:  (1) !  equence  of  events  and 
status  of  the  fisl  ery,  and  (2)  Plan 
Amendment  *1  — flexibility  to  deviate 
from  the  base  re  creational  salmon 
allocation  betwi  :en  the  areas  north  and 
south  of  Leadbe  ter  Point,  Washington. 

Groundfish  m  anagement  issues 
include:  (1)  Fina  action  on  license 
limitation;  (2)  fh  hery  status  report  and 
inseason  adjust  nents;  (3)  status  of  the 
Pacific  whiting  ishery  and  reserve 
release:  (4)  revii  iw  of  pre-1990  California 
gillnet  regulatio  is  for  consistency  with 
the  fishery  man  igement  plan:  (5) 
comprehensive  pata  gathering 
(observer)  program;  (6)  status  of  the 
United  States/C  anada  whiting 


allocation  discussions;  (7)  preliminary 
harvest  levels  for  1992;  and  (8) 
preliminary  management  measures  for 
1992. 

The  Scientific  and  Statistical 
Committee  will  meet  on  September  16  at 
1  p.m.  to  address  scientific  issues  on  the 
council's  agenda,  and  will  reconvene  on 
September  17  at  8  a.m. 

TheSocio-economics  Subcommittee 
will  meet  on  September  15  at  9  a.m.,  and 
will  reconvene  on  September  16  at  8 
a.m. 

The  Salmon  Subcommittee  will  meet 
on  September  16  at  8:30  a.m.,  and  will 
reconvene  on  September  18  at  8  a.m. 

The  Groundfish  Advisory  Subpanel 
will  meet  on  September  16  at  1  p.m.  to 
addresss  groundfish  issues  on  the 
Council's  agenda  and  will  reconvene  on 
September  17  at  8  a.m. 

The  Habitat  Committee  will  meet  on 
September  16  at  1  p.m.  to  address  issues 
affecting  habitat  of  fish  stocks  managed 
by  the  Council. 

The  Budget  Committee  will  meet  on 
September  16  at  3  p.m.  to  review  the 
status  of  the  Council's  1991  budget,  and 
consider  a  1992  budget. 

The  Enforcement  Consultants  will 
meet  on  September  18  at  8  a.m.  to 
consider  enforcementramifications  of 
management  issues  on  the  Council's 
agenda. 

The  Salmon  Technical  Team  will 
meet  on  September  18  at  9  a.m.  at  the 
Council's  office  (address  below),  to 
discuss  technical  matters  concerning  the 
ocean  salmon  fisheries. 

Detailed  agendas  for  the  above 
meetings  will  be  available  to  the  public 
after  September  16, 1991.  For  more 
information  contact  Lawrence  D.  Six. 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center, 
suite  420,  2000  SW.  First  Avenue. 
Portland,  OR  97201;  telephone:  (503) 
326-6352. 

Dated:  September  5, 1991. 
David  S.  Crestin. 

Deputy  Director,  Office  of  Fisheries  ' 
Conservation  and  Management,  National 
Murine  Fisheries  Service. 
|FR  Doc.  91-21733  Filed  9-10-91;  8:45  am) 

BH.UMG  CODE  3S1»-23-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Cooperative  Agreements 

agency:  U.S.Department  of  Energy. 
ACTION:  Notice  of  Solicitation  Number 
DE-PS01-mCE40961. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  a  Program  Solicitation 
to  select  two  or  more  field  managers  for 


the  DOE  Energy  Analysis  and 
Diagnostic  Center  (EADC)  program. 
Two  or  more  successful  EADC  field 
management  selectees  will  be  awarded 
cooperative  agreements  with  a  period  of 
performance  of  five  (5)  years  as  a  follow 
on  to  the  field  management  services 
currently  provided  by  the  University 
City  Science  Center  (UCSC). 
Philadelphia.  Pennsylvania.  Funding  will 
be  subject  to  the  annual  appropriation  of 
funds  each  fiscal  year  for  operation  of 
the  EADC  program.  It  is  the 
Department's  intent  to  award  two  or 
more  cooperative  agreements  for  field 
management  of  EADCs  located  by 
region  in  the  United  States. 

Currently,  18  EADCs  are  located  at 
competitively  selected  engineering 
schools  throughout  the  continental 
United  States.  Each  EADC  conducts  30 
energy  conservation  and  process 
efficiency  audits  annually,  for  small  and 
medium  sized  manufacturing  plants  (e.g., 
SIC  20  through  39).  Audits  are  conducted 
by  senior  and  graduate  engineering 
students  working  under  the  guidance  of 
the  "EADC  Director"  who  is  a  tenured 
engineering  faculty  member  of  the  host 
school. 

EADC  field  managers  are  responsible, 
in  conjunction  vyith  the  DOE  program 
manager,  for:  (a)  the  guidance  and 
evaluation  of  audit  operations;  (b) 
review  of  all  audit  reports  prepared  by 
each  assigned  EADC;  (c)  review  of 
EADC  follow  up  reports  concerning 
implementation  EADC  audit  report 
recommendations  by  the  audited  firms; 
and  (d)  participation  with  the  DOE,  as 
necessary,  in  the  solicitation  and 
competitive  selection  of  additional 
participants  for  the  expansion  of  the 
EADC  program. 

The  field  manager  will  also  be 
responsible  for  collecting  data  on  the 
audits  performed,  maintenance  and 
update  of  an  energy  audit  data  base. 
Assignments  of  current  and  new 
institutions  to  specific  field  managers' 
responsibility  will  be  made  annually  by 
the  DOE.  Because  the  growth  rate  for 
the  program  will  be  uneven,  numbers  of 
institutions  managed  by  a  specific  field 
manager  may  vary  slightly. 

Innovative  management  concepts  for 
management  of  the  EADC  program  are 
desired.  A  pre-application  conference 
will  be  scheduled  and  the  conference 
date  promulgated  with  the  DOE    • 
solicitation. 

Requests  for  copies  of  this  solicitation 
should  be  addressed  to:  U.S.  Department 
of  Energy,  Office  of  Placement  and 
Administration,  ATTN:  Document 
Control  Specialist.  PR-33,  Room  lE-057, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585. 
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For  further  information  contact  Rose 
Mason  at  (202)  586-6757. 
Thomas  S.  Ke«fe, 

Director.  Operations  Division  "B".  Office  of 
Placement  and  Administration. 

|FR  Doc.  91-21610  Filed  9-10-91;  8:45  am] 

MLUNQ  CODE  e4S0-01-« 


Federal  Energy  Regulatory 
Commission 


[Proim:t  No.  7783-002  North  CaroUns] 

Bullock  Inckistries;  Availability  of 
Environmental  Assessment 

September  4. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  part 
380  (Order  No.  486,  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for 
amendment  of  exemption  for  the  Cedar 
Falls  Hydroelectric  Project.  The 
amendment  includes  modifications  to 
the  existing  lower  dam  and  powerhouse 
intake  structure,  and  installation  of  2- 
foot-high  flashboards  on  the  lower  dam. 
The  project  is  located  on  the  Deep  River 
in  Randolph  County,  North  Carolina. 
The  staff  of  OHL's  Division  of  Project 
Compliance  and  Administration  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action.  In  the  EA. 
staff  concludes  that  approval  of  the 
amendment  of  license  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 


Offices  al  941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 
Lois  D.  Casbell. 
Secretary. 

(FR  Doc.  91-21748  Filed  9-10-91:  8:45  am| 
bujjnq  code  srir-oi-M 

(ProjMt  No.  3605-012  New  Yortt] 

Mohawk  Paper  MWs,  Inc.  and  Fourtti 
Brancti  Associates;  Availal>Uity  of 
Environmental  Assessment 

September  4. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
th^  Federal  Energy  Regulatory 
Commission's  regulations.  16  CFR  part 
380  (Order  No.  486,  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  to  increase 
the  height  of  the  Hashboards  at  the 
Mohawk  Paper  Mills  Project.  The 
project  is  located  on  the  Mohawk  River 
in  Saratoga  County,  New  York.  The  staff 
of  OHL's  Division  of  Project  Compliance 
and  Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA,  staff 
concludes  that  approval  of  the 
amendment  of  license  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308.  of  the  Commission's 
Offices  at  941  North  Capitol  Street,  NE.. 
Washington,  DC  20428. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  91-21749  Filed  9-10-91;  6:45  am] 

BIUINO  CODE  S717-01-M 


(Docket  Not.  CPM-2913-O00  et  alj 

Panhandle  Eastern  Pipe  Line 
Company  et  ai^  Natural  Gas 
Certificate  Rlings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
September  3. 1991. 

1.  Panhandle  Eastern  Pipe  Line  Co. 
(Docket  Nos.  CP89-2913-000  et  al.\ 

Take  notice  that  on  August  26, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  pubhc  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations  has  been  provided  by    . 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedule(s). 

Comment  date:  October  18, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  Tttete  prior  notice  requedt  are  not 
contolidsled. 


Docket  No.  (data  Med) 


CP91-2913-000 
(8-28-B1) 

CPgi-2914-000 
(8-28-91) 

CPS1t291S-000 
(8-28-91) 

CP9t-2916-000 
(8-28-91) 


Shipper  name 


Mcl.aodFsrms. 


Clinton  Gas 
Transmission,  Inc. 

CNG  Imtng  Co 


Polaris  Corporation . 


Peak  day,  ■  avg. 
annual 


750 

750 

273.750 

50.000 

50,000 

18.250.000 

50.000 

50.000 

18.250.000 

5.000 

5.000 

1.825.000 


Points  o(.* 


Receipt 


CO,  11^  KS.  IK  OH. 

OK.TXOIAOTX. 

Canada. 
CO.  It,  KS.  OK.  TX 


CO.  lU  KS.  OK.  TX. 


CO.  U.  KS,  LA  Ml.  OK 
OK,  TX.  WY.  OLA. 
OTX,  Canada. 


Delivery 


TX_ 


KS 


OH. 


Start  up  dale,  rate 
type 


7-1-81.  PT. 
InlerTuHitilo 

7-1-01.  PT. 
wmffupppio. 

7.1-©1.  PT. 
Inl0cnjptibl6. 

6-2»-91.PT. 
mMTTupene 


Related  docket.' 
contract  date 


ST91-0668-000. 
8-21-91. 

ST91-9e71-O0O. 
8-17-81. 

STS1 -0666-000. 
2-15-91 

ST91 -9644 -000. 
9-1-eO. 
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Docket  No.  (date  file  i) 


CP91 -291 7-000 
(8-28-91) 


■  Quantities  are 
'  Ottshore  Louisiana 
»  II  an  ST  dochel 


!  hown  In  Dekathenns. 

ina  and  Ottshore  Texas  are  showm  as  Ol>  and  OTX. 
IS  sfwwn,  120-day  transportatien  service  was  reported  in  it 


2.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  Nos.  CP9l|-2929-000.  CP91-293O-00a 
CP91-2931-0001 


that 


Take  notice 
Pipe  Line  Comp; 
Houston,  Texas 
filed  in  the  abov 
prior  notice  reqi^ests 
§§157.205  and 
Commission's 
Natural  Gas  Act 
transport  natura 


2M 
Ri(g 


CXx:fcet  No  (date  fiM  d) 


CP91 -2929-000 
(8-29-91) 

CP91 -2930-000 
(8-29-91) 

CP91-2931-000 
(8-29-91) 
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Shipper  name 


Polaris  Corporation . 


Peak  day.'  avg. 
annual 


8.500 

8.500 

3,102.500 


PoMsof.* 


Receipt 


CO,  IL,  KS.  LA.  Ml.  OH. 
OK,  TX,  WY,  OLA, 
OTX.  Canada. 


DeNvery 


OH.. 


Stan  up  date,  rate 

sct>edule,  service 

type 


6-25-91.  PT. 
InterruptiMe. 


Related  docket* 
contract  date 


ST91-9840-000, 
9-1-90. 


Panhandle  Eastern 
ny,  P.O.  Box  1642, 


'7251-1642,  (Applicant) 
referenced  dockets 

pursuant  to 
223  of  the 
ulations  under  the 
for  authorization  to 
gas  on  behalf  of 


various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


'  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Stvpper  name  (type) 


City  of  Waverty.  IL  (LOQ 


Town  of  Hardesty.  OK 
(LOG). 

ViHage  o<  Pleasant  Hill, 
IL  (LOC). 


Peak  day. 

average  day. 

annual  Dth 


1.050 

1.050 

383.250 

83 

83 

30,295 

725 

725 

264,625 


Receipt  points 


Various.. 


Vanous... 


Various.. 


Delivery  points 


It. 


OK. 
It... 


Contract  date,  rate 

sctiedule,  service 

type 


4-1-69,  SCT,  Firm. 
4-1-69.  SCT.  Firm . 
4-1-89,  SCT,  ^irm. 


Related  docket, 
start  up  date 


ST91-9835, 
7-1-91. 

ST91-9837. 
7-1-91. 

ST91-9842, 
7-1-91. 


3,  Williston  Basn  Interstate  Pipeline  Co. 

(Docket  Nos.  CP91  -2932-000,  No.  CP91-2933- 
000,  No.  CP91-293  t-OOO) 

Take  notice  tl  at  WiUiston  Basin 
Interstate  Pipeli  le  Company,  suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  5(  501,  (Applicant)  filed  in 
the  above-refen  need  dockets  prior 
notice  requests  jursuant  to  §§  157.205 
and  284.223  of  tie  Commission's 
Regulations  unc  er  the  Natural  Gas  Act 
for  authorizatio  i  to  transport  natural 


gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP89-1118-000,  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  requests  that  are  on 
file  with  the  Commission  and  open  to 
public  inspection.^ 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


Docket  No  (date  fil  sd)    ]      St>ipper  name  (type) 


CP91 -2932-000 
(8-29-91) 

CP91 -2933-000 
(8-29-91) 

CP91-2935-000 
(8-29-91) 


'  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Amerada  Hess 
Corporation  (producer). 

RamtMw  Gas  Company 
(marketer) 

Exxon  Corporation 
(producer). 


Peak  day. 

average  day. 

annual  Dth 


40.375 

40,375 

14.736.875 

1.342 

1.342 

489.830 

22,200 

22.000 

8,103.000 


Receipt  points' 


NO 

Various  . 
Vanous  . 


Delivery  points 


ND.. 


Various . 


Various  . 


Contract  date,  rate 

scfiedule,  service 

type 


12-24-90 

IT-1 

Interruptible 

8-24-90 

IT-1 

Interruptible 

3-14-90 

IT-1 

Interruptible 


Related  docket 
start  up  date 


ST91- 10058, 
7-25-91. 

ST91-10057, 
7-22-91. 

ST91-10056. 
7-22-91. 


Ottshore  Loon  (ana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 
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4.  Granite  State  Gas  Transmission,  Inc. 

(Docket  No.  CP91-2891-000| 

Take  notice  that  on  August  26, 1991. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  Slate)  filed  in  Docket  No. 
CP91-2891-000  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity,  with  pre- 
granted  abandonment,  to  authorize 
Granite  State  to  provide  firm 
transportation  services  for  Bay  State 
r.as  Company  (Bay  State)  and  Northern 
Utilities,  Inc.  (Northern  Utilities) 
between  the  systems  of  CNG 
Transmission  Corporation  (CNG)  and 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  at  EUisburg.  Pennsylvania, 
to  Agawam,  Massachusetts  on  the 
TpnnPRsee  system  utilizing 
transportation  capacity  available  to 
Granite  State,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

According  to  Granite  State,  in  Docket 
No.  CP88-171-000,  as  amended  and 
supplemented,  the  Commission 
authorized  Tennessee  to  construct 
additional  pipeline  facilities  on  its 
system  to  provide  up  to  452.900  Dth  a 
day  of  firm  transportation  capacity  on 
its  system  for  shippers  with  natural  gas 
markets  or  proposed  new  cogeneration 
projects  in  the  Northeast.*  Among  the 
cogenerators  that  had  subscribed  for 
transportation  capacity  in  Tennessee's 
project  were  the  Capitol  District  Energy 
Center  Cogeneration  Associates 
(CDECCA)  and  the  ANR  Ventures 
Springfield  Company  (Springfield). 
CDECCA  proposed  to  ship  up  to  14,140 
Dth  a  day  of  natural  gas  on  the 
expansion  facilities  to  fuel  a 
cogeneration  project  in  Hartford, 
Connecticut.  Springfield  proposed  to 
ship  up  to  7,430  Dth  a  day  for  a  similar 
plant  in  Springfield,  Massachusetts. 

Subsequent  to  the  issuance  of  the 
certificate  to  Tennessee,  Springfield 
advised  Tennessee  that  it  no  longer 
desired  the  transportation  capacity  that 
was  authorized  for  its  proposed 
cogeneration  project,  releasing 
effectively  the  7,430  Dth  a  day  of 
capacity  downstream  from  a  connection 
with  CNG  at  EUisburg,  Pennsylvania,  to 
Agawam.  Massachusetts,  that  was  being 
constructed  for  its  project. 
Coincidentally,  CDECCA  requested  an 
increase  of  310  Dth  a  day  of 
transportation  capacity  from  the 
EUisburg  connection  with  CNG.  After 


*  Tennetiee  Gas  Pipeline  Co,  51  FERC  61.113 
(1990)  ("NIPS  Phaie  H  Order")  and  52  FERC  61.257 
(1990)  ("NIPS  Phaw  HI  Order"). 


satisfying  CDECCA's  request  for  an 
incremental  increase  in  capacity 
downstream  from  EUisburg,  a  balance  of 
7,120  Dth  a  day  of  capacity  became 
available  on  the  Tennessee  system  from 
EUisburg  to  Agawam.  Granite  State  has 
executed  a  Precedent  Agreement  with 
Tennessee  for  this  capacity. 

On  July  16, 1991,  Tennessee  filed  a 
petition  in  Docket  Nos.  CP88-171-008 
and  CP81-108-006  for  authority,  among 
other  requests,  to  amend  the  underlying 
authorizations  to  transfer  to  CDECCA 
and  Granite  State  the  above  quantities 
of  firm  transportation  capacity  now 
under  construction  between  EUisburg 
and  Agawan  that  were  previously 
committed  to  Springfield. 

In  this  application.  Granite  State 
'  proposes  to  make  the  firm 
transportation  capacity  on  the 
Tennessee  system  between  EUisburg,' 
Pennsylvania  and  Agawam  available  to 
Bay  State  and  Northern  Utilities  for  a 
five  year  period  in  the  following 
quantiUes:  Bay  State.  6,170  Dth  a  day; 
and  Northern  Utilities,  950  Dth  a  day. 

Tennessee  proposes  to  charge  Granite 
State  for  the  transportation  service 
under  its  new  Rate  Schedule  NET-EU, 
approved  by  the  Commission  in  Docket 
No.  CP88-171-000,  et  al.  Granite  State 
proposes  to  establish  two  new  rate 
schedules  in  Volume  No.  2  of  its  FERC 
Gas  Tariff  which  will  be,  in  all  material 
respects,  mirror  images  of  the  Tennessee 
Rate  Schedule  NET-EU,  one  for  service 
to  Bay  State  (Rate  Schedule  T-5)  and 
one  for  service  to  Northern  Utilities 
(Rate  Schedule  T-6).  Under  the  proposed 
tariff  arrangements.  Granite  State  will 
be  a  billing  conduit  for  collecting  the 
Tennessee  Rate  Schedule  NET-EU 
transportation  charges  from  Bay  State 
and  Northern  Utilities  and  Granite  State 
will  track  through  its  Rate  Schedules  T- 
5  and  T-6  changes  in  the  Tennessee 
rates  as  they  occur,  without  any  revenue 
gain  or  loss. 

Granite  State's  transportation 
contract  with  Tennessee  provides  for  an 
initial  term  of  20  years  from  the  date  of 
the  commencement  of  service  following 
completion  of  the  construction  of 
facilities  on  the  Tennessee  system,  now 
expected  to  occur  about  November  1, 
1991. 

No  new  Granite  State  facilities  are 
required  to  provide  the  proposed 
transportation  services  for  Bay  State 
and  Northern  Utilities. 

Comment  date:  September  24, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


5.  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP91-29O4-000] 

Take  notice  that  on  August  27, 1991, 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road. 
St  Louis,  Missouri  63124,  filed  in  Docket 
No.  CP91-2904-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  53  miles  of  pipeline  comprising 
a  deteriorated  segment  of  its  oldest  line. 
Main  Line  1,  in  Missouri,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

MRT  states  that  it  proposes  to 
abandon  53  miles  of  22-inch  diameter 
pipeline  which  extends  from  MRTs 
Poplar  Bluff  Compressor  Station  in 
Butler  County.  Missouri,  to  a  point  16 
miles  north  of  MRTs  Twelvemile 
Compressor  Station  in  Madison  County, 
Missouri.  MRT  states  that  this  segment 
of  pipeline  has  physically  deteriorated 
to  a  point  where  it  is  expensive  to 
maintain  and  beyond  economical  repair. 
MRT  further  states  that  it  has  excluded 
from  the  request  a  7.2  mile  sub-segment 
of  the  pipeline  located  north  of  the 
Twelvemile  Compressor  Station  and  a 
6.1  mile  sub-segment  of  the  pipeline 
extending  from  the  Twelvemile  Station 
south,  which  will  remain  in  service. 

MRT  states  that  it  has  already 
removed  the  deteriorated  segment  of 
pipeline  from  service  through  a 
miscellaneous  rearrangement  of 
facilities  pursuant  to  the  authority  of  its 
blanket  construction  certificate  issued  in 
Docket  No.  CP82-489-000.  MRT 
proposes  to  remove  from  the  ground  and 
salvage  portions  of  the  abandoned 
pipeline  where  feasible. 

MRT  estimates  the  cost  of  removal  of 
the  affected  segment  of  Main  Line  1  to 
be  $760,000.  In  addition,  MRT 
anticipates  that  the  pipe  may  have  a  net 
salvage  value  of  as  much  as  from 
$250,000  to  $500,000  after  the  cost  of 
removal  is  taken  into  account. 

Comment  date:  September  24. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
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actiin 


t(  ry ' 
15( 
Commi!  sion 


Gas  Act  (18  CFT 
filed  with  the 
considered  by  it 
appropriate 
not  serve  to  ma 
parties  to  the 
wishing  to 
proceeding  or  tc 
any  hearing 
intervene  in 
Commission's 
Take  further 
the  authority 
jurisdiction  con 
Energy  Regula 
sections  7  and 
and  the 
and  Procedure 
without  further 
Commission  or 
if  no  motion  to 
the  time  require  i 
Commission  on 
matter  finds 
certificate  is  re( 
convenience  a 
for  leave  to 
the  Commissior 
believes  that  a 
required,  furth 
will  be  duly 

Under  the  . 
for.  unless  oth 
unnecessary  foi 
or  be  represen 

G.  Any  perso^ 
staff  may.  wi 
issuance  of  the 
Commission,  fi 
the  Commissio 
CFR  385.214)  a 
notice  of 
§  157.205  of  the 
Natural  Gas  i 
protest  to  the 
filed  within  the 
the  proposed 
be  authorized 
time  allowed 
protest  is  filed 
within  30  days 
filing  a  protest 
be  treated  as 
authorization 
the  Natural 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  91- 

BlUJNaCOOC 


157.10).  All  protests 
Commission  will  be 
in  determining  the 

to  be  taken  but  will 
e  the  protestants 
pr  )ceeding.  Any  person 
becojne  a  party  to  a 

participate  as  a  party  in 
therein  must  file  a  motion  to 
ace  ardance  with  the 
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(Docket  No.  TM$2-1-20-000] 

Algonquin  Ga#  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 


1911 


September  4 

Take  notice 
Transmission 


that  Algonquin  Gas 
Company  ("Algonquin"). 


on  August  30. 1991,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  tariff  sheets  Hsted  in 
Attachment  A  and  proposed  to  be 
effective  October  1, 1991. 

Algonquin  states  that  pursuant  to 
Section  32  of  the  General  Terms  and 
Conditions  of  Algonquin's  FERC  Gas 
Tariff.  Algonquin  is  filing  the  tariff 
sheets  listed  in  Attachment  A  to  track 
the  increase  in  the  Commission's 
Annual  Charges  Adjustment  Subcharge 
for  the  Fiscal  Year  1991. 

Algonquin  states  that  the  net  effect  of 
the  instant  filing  is  to  increase  the 
commodity  charge  by  0.02$  per  MMBtu 
for  Rate  Schedules  F-1.  F-2,  F-3,  F-4. 
WS-1, 1-l.  E-1. 1-2,  T-1,  T-LG,  T-X. 
AFT-1,  AFT-3.  AIT-1,  PSS-T,  FTP  and 
X-33  and  to  increase  the  third  party 
injection  rate  in  Rate  Schedules  STB  and 
SS-III  by  the  same  amount. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20406  ,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  11, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-21741  Filed  9-10-91;  8:45  am) 

BtLLMO  CODE  (ZIT-OI-M 

[Docket  No.  RP91-216-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR"),  on  August  30, 1991 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  six  copies  of  the  tariff  sheets, 
as  listed  in  appendix  A  attached  to  the 
filing,  which  ANR  proposes  to  become 
effective  on  October  1. 1991. 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
S  154.63  of  the  Commission's 
Regulations  to  revise  the  payment 


provisions  under  the  General  Terms  and 
Conditions  of  Original  Volume  No.  1, 
Volume  No.  1-A.  Volume  No.  2  and 
Volume  No.  3  of  its  FERC  Gas  Tariff. 

ANR  states  that  the  proposed  changes 
will  provide  for  ANR's  sales, 
transportation  and  storage  customers 
(customers)  to  make  payments  by  wire 
transfer  to  a  bank  account  designated 
by  ANR  for  billed  amounts  equal  to  or 
greater  than  $50,000.  However,  for  billed 
amounts  less  than  $50,000,  ANR  will 
give  customers  the  option  of  making 
payments  either  by  wire  transfer  or  by 
check. 

ANR  states  that  copies  of  this  filing 
were  served  upon  all  of  its  Volume  No. 
1.  Volume  No.  1-A.  Volume  No.  2  and 
Volume  No.  3  customers,  interested 
State  Commissions  and  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  N.  Capitol  Street  NE., 
Washington.  DC  20426  by  September  11, 
1991.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  p'arties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-21740  Filed  &-10-91;  8:45  am] 
BiixiNO  cooe  eTiT-oi-ii 


(Docket  No.  TM92-1-««-O001 

Blacic  Martin  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  on  August  30, 1991. 
Black  Mariin  Pipeline  Company  (Black 
Martin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  the  following 
tariff  sheet  to  be  effective  October  1, 
1991. 

First  Revised  Sheet  No.  4 

Black  Martin  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  to 
reflect  an  ACA  charge  of  .22(t /MMBtu 
based  on  the  Commission's  Annual 
Charge  Billing  for  Fiscal  Year  1991. 

Black  Martin  further  states  that  a  copy 
of  its  filing  has  been  served  on  all 
customers  receiving  gas  under  its  FERC 
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Gas  Tariff  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-21762  Filed  9-10-91;  8:45  am) 
BILUNG  CODE  S717-«1-M 


(Docket  No.  RP91-1 23-0001 

Canyon  Creek  Compression  Co.; 
Informal  Settlement  Conference 

September  4, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
September  25, 1991  at  10  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE.. 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c).  or  any  participant,  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
interveiior  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Joan  Dreskin  at  (202)  208-0738  or  Russell 
B.  Mamone  at  (202)  208-0744. 
Lois  D.  Cashell, 
Secretary. 

[FR  Dot.  91-21758  Filed  9-10-91:  8:45  am) 
BILUm  COOE  (Tir-ot-M 


(Docket  No.  TII92-1-63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie")  on  August  30, 
1991,  tendered  for  filing  the  following 


revised  tariff  sheets  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1: 

Nineteenth  Revised  Sheet  Na  8 
Nineteenth  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  10 
Second  Revised  Sheet  No.  23 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1. 1991. 

Carnegie  states  that  it  is  amendmg  its 
generally-applicable  sales  and 
transportation  rate  schedules  to  reflect 
its  Commission-authorized  Annual 
Charge  Adjustment  ("ACA")  unit  charge 
of  $.0023  per  Dth.  Carnegie  is  also 
amending  its  Rate  Schedule  S-6  to 
reflect  an  ACA  unit  charge  of  $.0024  per 
Mcf  Carnegie  states  that  this  filing  is 
submitted  in  compliance  with 
§  154.38(d)(6)  of  the  Commission's 
Regulations  and  section  24  of  the 
General  Terms  and  Conditions  of 
Carnegie's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

Carnegie  states  that  copies  of  the 
filing  were  served  upon  Carnegie's 
jurisdictional  customers  and  the 
applicable  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  Washington.  DC 
20426.  in  accordance  with  18  CFR 
385.211  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  (he  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell, 
Secretary. 
|FR  Doc.  91-21785  Filed  9-10-91;  8:45  am] 

BILUNQ  COOE  SriT-OI-M 

(Docket  No.  TM92-1-34-O00] 

Rorida  Gas  Transmission  Co.; 
Proposed  Cttanges  In  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  on  August  30, 1991, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  to  be  effective  October  1, 
1991: 

FERC  Gas  Tariff.  Second  Revised  Volume 
No.  1 

Third  Revised  Twentieth  Revised  Sheet  No.  8 


First  Revised  Sixth  Revned  Sheet  No.  8A 
First  Revised  Fifth  Revised  Sheet  Na  SB 

FERC  Gas  Tariff,  Original  Volume  No.  3 

First  Revised  Fifth  Revised  Sheet  No.  1039 

FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  reflect  an 
ACA  charge  of  .23</MMBtu  (i)23i/ 
therm)  based  oa  the  Commission's 
Annual  Charge  Billing  for  Fiscal  Year 
1991. 

FGT  further  states  that  a  copy  of  its 
filing  has  been  served  on  all  customers 
receiving  gas  under  its  FERC  Gas  Tariff 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  S§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actipn  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell, 
Secretary. 
[FR  Doc.  91-21763  Filed  fl-10-81;  8:45  am) 

BILUNO  COOE  6717-S1-M 

(Docket  No.  TM92- 1-77-000] 

High  Island  Offshore  System; 
Compliance  Filing 

September  4, 1991. 

Take  notice  that  on  August  30, 1991, 
High  Island  Offshore  System  CHIOS") 
filed  with  the  Federal  Energy  Regulatory 
Commission  ("Commission")  the 
following  tariff  sheets  to  be  effective 
October  1. 1991. 

First  Revised  Volume  No.  1: 

Sixth  Revised  Sheet  No.  8 
Third  Revised  Sheet  No.  8A 

HIOS  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  adjust  its 
Annual  Charge  Adjustment  ("ACA") 
rate  from  $0.0022  per  Mcf  to  $0.0024  per 
Mcf  pursuant  to  section  5  of  the 
Schedule  of  Rates  and  Charges  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 


46310  Federal  Register  /  Vol.  56.  No.  176  /  Wednesday.  September  11.  1991  /  Notices 


Washington.  DC  120426,  in  accordance 
with  Rule  211  of  i  he  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  11. 1991. 
Protests  will  be  (insidered  by  the 
Commission  in  dttermining  the 
approximate  actibn  to  be  taken,  but  will 
not  serve  to  maka  protestants  parties  to 
the  proceeding.  C  opies  of  this  filing  are 
on  file  with  the  C  )mmission  and  are 
available  for  pub  ic  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  91-21773  Filed  9-10-81;  8:45  am) 

MUJNQ  COOC  (717-01-  i 


[Docket  No.  TM92- 1-25-000] 

Mississippi  River  Transmission  Corp., 
Proposed  Chang*  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  tha  on  August  30. 1991 
Mississippi  River  Transmission 


Corporation  [MR't} 
the  following  tarif 


Second  Revised  Volume 

Sixty-Fifth  Revised 
Twenty-Fourth  Revised 
Ninth  Revised  Sheet 


No.l 

eel  No.  4 
Sheet  No.  4.1 
No.  4D 


Original  Volume  No,  1-A 

Seventh  Revised  She  et  No.  2 
Seventh  Revised  Shdet  No.  3 


Sh^t 

MRT  states  that 
instant  filing  is  ton 


effective  ACA  charge  in  MRTs 


jurisdictional  sales 


effective  October  1 
MRT  states  that 


the  State  Commiss 


tendered  for  filing 
sheets. 


the  purpose  of  the 
idjust  the  currently 


and  transportation 


rates  to  the  new  fis  cal  1992  FERC 
approved  surchargj  of  $.0024  per  Mcf 


1991. 
a  copy  of  the  revised 


tariff  sheets  is  beir  g  mailed  to  each  of 
MRTs  jurisdiction  il  customers  and  to 


on  of  Arkansas, 


Missouri,  and  Ulinc  is. 

Any  person  desii  ing  to  be  heard  or  to 
protest  said  filing  s  [lould  file  a  motion  to 
intervene  or  protes  [  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stree  t.  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  (Commission's  Rules 
of  Practice  and  Profcedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  ^iied  on  or  before 


September  11, 1991 


considered  by  the  ( lommission  in 
determining  the  ap]  iropriate  action  to  be 
taken,  but  will  not  Serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishini  to  become  a  party 
must  file  a  motion  t )  intervene.  Copies 
of  this  filing  are  on  lie  with  the 


Protests  will  be 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-21759  Filed  9-10-91;  8:45  am) 

StLUNQ  COOC  •717-01-« 

(Docket  No.  RP91-21 1-000] 

Natural  Gas  Pipeline  Company  of 
America;  Changes  in  FERC  Gas  Tariff 

September  4. 1991. 

Take  notice  that  on  August  30, 1991. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
First  Revised  Sheet  Nos.  90  and  91  to  be 
a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  lA.  to  be  effective 
October  1. 1991. 

Natural  states  that  the  purpose  of  this 
filing  is  to  add  section  8.  Insufficient 
Supply  penalty  provision,  under  Rate 
Scheciule  FTS-G.  The  Insufficient 
Supply  penalty  provision  provides  that 
in  a  situation  when  a  customer  under 
Rate  Schedule  FTS-G  does  not  have 
adequate  supplies  at  its  receipt  points  to 
maintain  the  level  of  service  required  at 
the  delivery  point  and  the  customer 
continues  to  take  gas  from  Natural  at 
such  desired  level  after  notification  by 
Natural  of  such  supply  insufficiency,  the 
customer  will  pay  Natural  an 
Insufficient  Supply  penalty  rate  for  such 
volumes  taken.  Natural  further  proposes 
that  the  Insufficient  Supply  penalty  rate 
consist  of  its  currently  effective 
commodity  rate  for  Full  Requirements 
customers  under  Natural's  Rate 
Schedule  G-1  plus  $5.00  per  MMBtu. 
This  Insufficient  Supply  penalty  rate  is 
consistent  with  the  minimum  penalty 
rate  paid  by  buyers  under  Rate  Schedule 
G-1  for  unauthorized  daily  overtakes. 
The  Insufficient  Supply  penalty  will  be 
in  lieu  of  any  imbalance  penalty 
otherwise  applicable  under  Rate 
Schedule  FTS-G. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  October  1. 1991. 

Natural  states  that  copies  of  the  filing 
were  served  on  Natural's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385:214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-21747  Filed  9-10-91;  8:45  am) 
MUJNQ  COOC  e717-01-«l 


IDocket  No.  TM92-2-37-000] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  on  August  30. 1991. 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  tiling  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

Thirteenth  Revised  Sheet  No.  10 
Thirteenth  Revised  Sheet  No.  11 
Eighth  Revised  Sheet  No.  13 

First  Revised  Volume  No.  1-A 

Eighth  Revised  Sheet  No.  201 
Original  Volume  No.  2 
Twenty-Fifth  Revised  Sheet  No.  2.3 

Northwest  states  that  the  purpose  of 
this  filing  is  to  update  its  Commodity 
SSP  Charge  effective  October  1, 1991.  to 
reflect  (1)  interest  applicable  to  July. 
August  and  September  1991,  and  (2)  the 
amortization  of  principal  and  interest. 
The  proposed  Commodity  SSP  Charge 
contained  in  this  instant  filing  is  4.74( 
per  MMBtu  for  the  three  months 
commencing  October  1, 1991. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  parties  of 
record  in  Docket  No.  RP89-137  and  upon 
Northwest's  jurisdictional  customer  list 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  lleference 

Room. 

Lois  D.  CashcU, 

Secretary. 

|PR  Doc.  91-21768  Filed  9-10-01:  M5  am] 

BILUNO  CODE  (717-01-11 

(Dookct  No.  TMta-l-TS-OOO] 

Ozark  Gas  Transmission  System; 
Proposed  Change  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  Ozark  Gas 
Transmission  System  ("Ozark")  on 
August  3a  1991,  tendered  for  fding  the 
fallowing  revised  tariff  sheet  in  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1: 

First  Revised  Sheet  No.  4 

The  proposed  effective  date  is 
October  1. 1991. 

Ozark  states  that  it  is  amending  its 
transportation  rate  schedule  to  reflect  its 
Commission-authorized  Annual  Charge 
Adjustment  ("ACA")  unit  charge  of 
S.0024.  Ozark  states  that  this  filing  is 
submitted  in  compliance  with 
§  154.38(d)(6)(iii)  of  the  Commission's 
Regulations. 

Ozark  states  that  copies  of  fding  were 
served  upon  Ozark's  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426.  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission's  Rules 
of  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-21760  Filed  9-10-81;  8:45  am) 
BILUNO  COOE  SriT-OI-M 


[Docket  No.  TM92-1-«4-000] 

Pacific  Interstate  Offshore  Co.; 
Change  In  Rate 

September  4. 1991.  • 

Take  notice  that  on  August  30, 1991, 
Pacific  interstate  Offshore  Company 


("PIOC")  submitted  for  filing,  to  be  a 
part  0*  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  the  following  tariff  sheet: 

Original  Volume  No.  1 
Thirteenth  Revised  Sheet  No.  4 

PIOC  states  the  purpose  of  this  filing 
is  to  set  forth  the  applicable  Annual 
Charge  Adjustment  (ACA)  surcharge  of 
.24  cents  per  MCF  in  its  Rate  Schedule 
CJ-10  as  provided  for  by  Order  No.  472. 
PIOC  requests  an  effective  date  of 
October  1. 1991. 

PIOC  states  that  a  copy  of  the  filing 
has  been  served  on  PIOCs  sole 
customer,  Southern  California  Gas 
Company  and  the  Public  Utilities 
Commission  of  the  state  of  Cahfomia. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  CommiMiQn's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-21761  Filed  9-10-01:  8:45  am] 
BILUNO  CODE  (717-«1-M 


(DocltBt  No.  TQ92-1-e-000,  TM92-1-8-000) 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

September  4. 1991. 

Take  notice  that  on  August  30, 1991. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  the 
following  tariff  sheets  pursuant  to  the 
Purchased  Gas  Cost  Adjustment  (PGA) 
provision  set  out  in  section  14  of  South 
Georgia's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  with  proposed  effective 
dates  shown: 


Proposed  sheets 

Ettective  date 

Seventy-Sixtti  Revised  Sheet 

No.  4. 
TtM-d  Revised  Sheet  No.  32B ... 

Fifth  Revised  Sheet  No.  33 

Seventh  Revised  Sheet   No. 

34  A. 

October  1.  1991. 

March  1. 1901. 

March  1.  1991. 
October  1,  1991. 

South  Georgia  states  that  Seventy- 
Sixth  Revised  Sheet  No.  4  reflects  a 
revised  Current  Adjustment  computed  ii) 
accordance  with  \  154.305(c)  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  The  Current  Adjustment,  - 
which  is  proposed  to  be  in  effect  from 
October  1, 1991.  through  December  31, 
1991.  reflects  an  increase  in 
jurisdictional  revenues  of  approximately 
$1.3  million  which  is  attributable  to  an 
increase  in  the  demand  component  of 
$2,827  per  Mcf  and  an  increase  in  the 
commodity  component  of  $.84  per 
MMBtu  from  South  Georgia's  annual 
PGA  filing  in  Docket  No.  TA91-1-8-000. 
Seventh  Revised  Sheet  No.  34A  reflects 
an  increase  of  .02«  per  Mcf  in  the 
Armual  Charge  Adjustment  charge  from 
the  current  level  of  .22<  per  Mcf  of  the 
.24t  per  Mcf  level  recently  authorized  by 
the  Commission. 

South  Georgia  states  that  the 
remaining  tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's  letter 
order  dated  June  28. 1991,  in  Docket  No. 
TA91-1-&-000,  which  directed  South 
Georgia  to  establish  separate  demand 
and  commodity  surcharges  on  the 
balance  of  its  deferred  gas  costs  in 
Account  No.  191.  The  Commission 
directed  South  Georgia  to  apply  all 
changes  in  its  pipeline  supplier  rates  on 
an  as-billed  basis. 

South  Georgia  states  that  copies  of 
South  Georgia's  filing  were  served  upon 
all  of  South  Georgia's  jurisdictional 
purchasers,  and  interested  state 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve'to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
■Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Lois  D.  CasbeH. 

Secretary. 

|FR  Doc.  91-21768  Filed  9-10-91;  8:45  am| 
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(Docket  No.  TM92il-60-000] 
Tarpon  Transmission  Co^  Filing 

September  4, 1991. 

Take  notice  thi  it  on  August  30, 1991, 
Tarpon  Transmis  sion  Company 
("Tarpon")  subm  tted  for  filing  Sixth 
Revised  Tariff  SI  eet  No.  2A  to  reflect  a 
revised  Annual  C  harge  Adjustment 
(ACA)  unit  rate  ts  be  applied  to 
Tarpon's  rates  fo  r  the  recovery  of  1991 


Annual  Charges  assessed  to  Tarpon  by 
the  Commission  pursuant  to  Order  No. 
472  (codified  in  part  382  of  the 
Commission's  regulations).  As  shown  on 
Sixth  Revised  Sheet  No.  2A,  Tarpon  is 
authorized  to  collect  from  its 
jurisdictional  customers  an  ACA  unit 
rate  equal  to  .0024  cents  for  each  Mcf  of 
gas  transported  under  the  Commission's 
jurisdiction.  Tarpon  requests  that  the 
revised  tariff  sheet  be  made  effective  as 
of  October  1, 1991. 

Any  person  desiring  to  be  heard  and/ 
or  to  protest  the  instant  filing  should  file 
a  motion  to  intervene  or  a  protest  with 
the  Federal  Energy  Regulatory 
Commission,  824  N.  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  11, 1991. 

The  Commission  will  consider 
protests  in  determining  the  appropriate 
action  to  be  taken  in  the  referenced 
matter;  however,  protests  will  not  serve 
to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Louis  D.  CasheU, 
Secretary. 
[FR  Doc.  91-21774  Filed  9-10-91;  8:45  am) 

BtUlNQ  COOE  Kir-OI-M 

[Docket  No.  TM92-1-17-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  30, 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariffs,  six 
copies  each  of  the  following  tariff 
sheets: 

Fifth  Revised  Volume  No.  1 

Thirty-fourth  Revised  Sheet  No.  50.1 
Thirty-sixth  Revised  Sheet  No.  50.2 
Twenty-first  Revised  Sheet  No.  51 
Fourth  Revised  Sheet  No.  51.1 
Fifth  Revised  Sheet  No.  51.2 
Fourth  Revised  Sheet  No.  51.3 

Origiiuil  Volume  No.  2 

Fourth  Revised  Sheet  No.  IJ 
Fourth  Revised  Sheet  No.  IK 
Second  Revised  Sheet  No.  IL 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  permit  the  tracking  of 
the  ACA  unit  surcharge  authorized  by 
the  Commission  for  fiscal  year  1991.  The 
ACA  Unit  Surcharge  authorized  by  the 


Commission  for  fiscal  year  1991  is 
S0.0024  per  Mcf,  $0.0023  per  dth 
converted  to  Texas  Eastern's 
measurement  basis. 

Texas  Eastern  also  proposes  to  track 
in  its  Rate  Schedules  SS-2  and  SS-3 
rates  CNG  Transmission  Corporation's 
(CNG)  revised  ACA  surcharge  for  rates 
applicable  to  its  Rate  Schedule  GSS. 
Texas  Eastern  states  that  CNG  is  filing 
revised  tariff  sheets  to  be  effective 
October  1, 1991  reflecting  its  revised 
ACA  surcharge.  Section  4.F  of  Texas 
Eastern's  Rate  Schedules  SS-2  and  SS-3 
provide  for  an  automatic  rate 
adjustment  to  flow  through  any  changes 
in  CNG's  GSS  rates  which  underlie 
Texas  Eastern's  SS-2  and  SS-3  rates. 

The  proposed  effective  date  of  the 
above  listed  tariff  sheets  is  October  1, 
1991. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  commissions  and  all 
current  Rate  Schedule  IT-1  Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  11. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriae  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D  CasheU, 
Secretary. 
[FR  Doc.  91-21771  Filed  9-10-91;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  RP91-214-000] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Tariff  Filing 

September  4, 1991. 

Take  notice  that  on  August  30, 1991 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  which  tariff  sheets  are  contained 
in  appendix  A  attached  to  the  filing.  The 
proposed  effective  date  of  these  tariff 
sheets  is  October  1, 1991. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  reflect,  effective 
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October  1, 1991.  the  elimination  of  Fixed 
and  Commodity  Litigant  Producer 
Settlement  Payment  (LPSP)  charges 
which  Transco  was  authorized  to  collect 
over  a  one-year  amortization  period 
October  1. 1990  through  September  30. 
1991.  In  that  regard,  by  order  issued 
September  28. 1990  in  Docket  No.  RP90- 
179-000.  the  Commission  approved 
Transco's  proposal  for  the  partial 
recovery  from  customers  of 
approximately  $22.0  million  of  LPSP 
amounts  pursuant  to  sections  33,  35,  and 
37  of  the  General  Terms  and  Conditions 
of  Transco's  Volume  No.  1  Tariff.  Due  to 
the  expiration  of  the  one-year 
amortization  period  on  September  30, 
1991.  Transco  filed  revised  tariff  sheets 
which  eliminate  such  LPSP  charges  from 
rates  and  where  appropriate,  any 
references  thereto,  effective  October  1, 
1991. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
customers,  State  Commissions  and  other 
interested  parties.  In  accordance  with 
provisions  of  S  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-21743  Filed  9-10-91  8:45  am) 
BIUJNO  CODE  <717-01-M 


[Docket  No.  RP91-215-000] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  Transwestern 
Pipeline  Company  ("Transwestern"),  on 
August  30. 1991,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 


Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Effective  September  1. 19S1 

87th  Revised  Sheet  No.  S 
Original  Sheet  No.  5D(iv) 
Original  Sheet  No.  5E(iii) 
50th  Revised  Sheet  No.  6 
8th  Revised  Sheet  No.  89 
eth  Revised  Sheet  No.  90 

Transwestem  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
by  Transwestem  to  modify  its  take-or- 
pay,  buy-out  and  buy-down  mechanism 
("TCR"  mechanism)  in  order  to  recover 
certain  take-or-pay.  buy-out,  buy-down, 
and  contract  reformation  costs 
('Transition  Costs")  it  has  paid,  which 
amounts  qualify  under  the  Litigation 
Exception  provision  of  its  tariff. 

Transwestem  states  that  it  has  paid 
an  additional  $6,500,000.00  in  settlement 
costs  ("TCR  Amount  Seven")  and  is 
revising  certain  tariff  sheets  and 
requesting  authority  to  begin  recovery  of 
a  portion  of  such  amounts  under  the 
referenced  tariff  sheets.  Recovery  of 
these  amounts  has  not  yet  been  allowed 
by  the  Commission. 

Under  these  tariff  sheets. 
Transwestem  proposes  to  absorb 
twenty-five  percent  (25%)  of  the 
additional  Transition  Costs,  to  direct  bill 
another  twenty-five  percent  (25%).  and 
recover  the  remaining  fifty  percent  (50%) 
through  a  zoned,  volumetric  surcharge 
which  includes  a  reconciliation  or  "true- 
up"  mechanism  that  complies  with 
Order  No.  528-A.  The  direct  bill  portion 
will  be  allocated  based  on  each 
customer's  contract  demand  quantity    . 
under  all  firm  rate  schedules  as  of 
January  31, 1989,  the  date  of 
Transwestem's  filing  for  the  Litigation 
Exception,  with  each  small  customer's 
allocation  based  on  its  actual  annual 
volumes  for  the  twelve-month  period 
ending  August  31, 1988.  and  with  such 
allocation  being  reduced  by  fifty  percent 
(50%)  in  compliance  with  Order  No.  528- 
A  (the  difference  being  reallocated  to 
remaining  customers).  The  zoned  TCR 
Surcharge  B  which  is  to  be  revised  is 
mileage-based,  was  developed  using  the 
volumes  underlying  Transwestem's 
currently  effective  rates,  and  was 
approved  in  Docket  Nos.  RP91-104-000. 
RP91-106-O00,  and  RP91-109-^)00. 
Transwestem  proposes  an  amortization 
period  commencing  with  September  1. 
1991  and  terminating  March  31. 1992. 

Trahswestem  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary  so  as  to  permit  the 
tariff  sheets  submitted  by  it  to  become 
effective  September  1. 1991. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  all  of 


Transwestem's  gas  utility  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  *n 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  91-21744  Filed  9-10-91;  8:45  amj 
nUHM  COOC  STIT-OI-M 


(Docket  Na  RP91-217-000] 

Transwestem  Pipeline  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  ('Transwestem"),  on 
August  30, 1991,  tendered  for  filing  as    - 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  October  1, 1991 

3rd  Revised  Sheet  No.  91 
2nd  Revised  Sheet  No.  92 

Transwestem  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
by  Transwestem  to  modify  its  take-or- 
pay  Transition  Cost  Recovery  Surcharge 
true-up  mechanism  ("TCR"  mechanism) 
in  order  to  revise  the  operation  of  its 
TCR  Surcharge  B  true-up  provision. 

Under  these  tariff  sheets, 
Transwestem  proposes  to  refund  actual 
overcollections  of  its  TCR  surcharge  B 
and  to  absorb  amounts  not  collected  as 
a  result  of  rate  discounts  given  to  its 
customers.  Undercollections  resulting 
from  lower  throughput  than  that  utilized 
in  developing  the  surcharge  may  be 
recouped  in  an  extended  amortization 
period. 

Transwestem  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary  so  as  to  permit  the 
tariff  sheets  submitted  by  it  to  become 
effective  October  1, 1991. 

Transwestem  states  that  copies  cf  the 
filing  were  served  upon  all  of 
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Transwestern's  |aa  utility  customers 
and  interested  s\a\e  commissions. 

Any  person  d^iring  to  be  heard  or  to 
protest  said  filing  should  Tile  a  motion  to 
intervene  or  projest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  shou^  be  filed  on  or  before 
Protests  will  be 
Commission  in 
propriate  action  to  be 
t  serve  to  make 
«  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  i»n  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc  91-21745  ^iled  9-10-01:  B:46  am 

BtUJNG  CODE  *717-01  -M 
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determining  the  i 
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(Docket  No.  TM92 -1-74-000] 

D-T  Offstiofe  System;  Proposed 
Ctianges  in  FERC  Gas  Tariff 

September  4. 1991., 

Take  notice  that  U-T  Offshore  System 
(U-TOS)  tendered  for  filing  on  August 
30. 1991  Third  Raised  Sheet  No.  5  to 
olumeNo.  1  of  its 
The  proposed  effective 
sheet  is  October  1. 


Second  Revised 
FERC  Gas  Tari 
date  of  this  tari 
1991. 

U-TOS  states 
instant  filing  is  t 
$0.0002  per  Mcf 
Adjustment  (AC 
commodity  porti 


hat  the  purpose  of  the 
reflect  an  increase  of 
the  Annual  Charge 
]  Charge  in  the 
n  of  U-TOS' 
transportation  r^es.  Pursuant  to  Order 
472,  the  Comnns^ion  has  assessed  U- 
TOS  its  annual  ACA  charges  based  on 
S0.0(K4  per  Mcf  njr  the  annual  period 
commencing  October  1. 1991.  In 
accordance  with|§§  4.8  and  4.7  of  Rate 
Schedules  FT  anil  FT,  respectively, 
contained  in  Second  Revised  Volume 
No.  1  and  Articia  8  of  Rate  Schedules  T- 
1  through  T-11  contained  in  Original 
Volume  No.  2  of  U-TOS'  FERC  Gas 
Tariff.  U-TOS  is 'submitting  herewith  for 
filing  Third  Revised  Sheet  No.  5  which 
tracks  the  Comm  ission  approved  ACA 
unit  rate  of  $0.00  !4  per  Mcf  commencing 
October  1,1991. 

U-TOS  states  ihat  copies  of  the  filing 
are  being  mailedito  each  of  its  Shippers 
for  whom  transp  }rtation  service  is  being 
provided 

Any  person  diiring  to  be  heard  or  to 
protest  said  filing ;  should  file  a  motion  to 
intervene  or  prol  jst  with  the  Federal 
Energy  Regulatoi  y  Commission.  825 


North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11. 1991.  Protests  will  be 
considered  by  the  Commissioa  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Cashell. 
Secretary. 
[FR  Doc.  91-21767  Filed  9-10-91;  8:45  am) 

BtUJNa  COOC  S717-«1-M 


[Docket  No.  TM9»-1-5«-000] 

Valero  Interstate  Transmission  C04 
Proposed  Ctianges  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
August  30. 1991  tendered  for  filing  the 
following  tariff  sheets  containing 
changes  to  the  ACA  unit  rate  in  each 
applicable  rate  schedule: 

FERC  Gw  TacifE,  Original  Vohime  No.  1 

22nd  Revised  Sheet  No.  14 
1st  Revised  Sheet  Na  14a 
27th  Revised  Sheet  No.  14.2 
6th  Revised  Sheet  No.  21.12 
5th  Revised  Sheet  No.  29.9 

FERC  Go*  Tariff.  Original  Vehime  No.  2 

37th  Revised  Sheet  No.  8 
5lh  Re\-i9ed  Sheet  No.  12.50 

The  proposed  effective  date  of  the 
above  filing  is  October  1, 1991.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  October  1, 
1991. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CashaiL 

Secretary. 

(FR  Doc.  91-21769  Filed  9-l(V-91,  8:45  am) 

BtLUNQ  CODE  tTIT-OI-M 

[Docket  Na  TM»-t-49-0t0) 

Williams  Natural  Gm  Co.;  Proposed 
Ctianges  In  FERC  Gas  Tariff 

September  4. 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  August  30. 
1991.  tendered  for  filing  Fourth  Revised 
Third  Revised  Sheet  Nos.  6.  6A,  and  9  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  WNG  states  that 
pursuant  to  Article  21  of  the  General 
Terms  and  Conditions  of  such  Tariff,  it 
proposes  to  increase  its  rates  effective 
October  1, 1991,  to  reflect  an  increase  in 
the  FERC  Annual  Charge  Adjustment 
from  $.0022  to  $.0024  per  Dth  for  the 
fiscal  year  beginning  October  1, 1901, 
per  the  Commission's  Annual  Charges 
Billing  issued  July  26. 1991. 

WNG  states  thiat  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
[¥R  Doc.  91-21764  Filed  9-10-91;  8:45  am) 

BtUJNO  CODE  Wtr-OI-M 


[Docket  No.  TM92- 1-49-000) 

Williston  Basin  Interstate  Pipeline  Co.; 
Federal  Energy  Regulatory 
Commission  Annual  Charge 
Adjustment  Filing 

September  4, 1991. 

Williston  Basin  Interstate  Pipeline 
Company  (Willstion  Basin),  on  August 
30, 1991,  submitted  for  filing  as  part  of 
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its  FERC  Gas  Tariff  the  following  tariff 
sheets: 

First  Revised  Volume  No.  1 

Third  Revised  Thirty-fourth  Revised  Sheet 
No.  10 

Original  Volume  No.  1-A 

Third  Revised  Tweiity-seventh  Revised  Sheet 

No.  11 
Third  Revised  Thirty-third  Revised  Sheet  No. 

12 

Original  Volume  No.  J-B 

Third  Revised  Twenty-second  Revised  Sheet 

No.  10 
Third  Revised  Twenty-second  Revised  Sheet 

No.  11 

Original  Volume  No.  2 

Third  Revised  Thirty-fifth  Revised  Sheet  No. 

10 
Third  Revised  Twenty-eighth  Revised  Sheet 

No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  October  1, 1991. 

Williston  Basin  states  that  the  instant 
filing  reflects  a  revision  to  the  Federal 
Energy  Regulatory  Commission's 
Annual  Charge  Adjustment  (ACA)  unit 
charge  amount  pursuant  to  the 
Commission's  Statement  of  Annual 
Charges  (18  CFR  part  382]  and  the 
General  Terms  and  Conditions  of 
Williston  Basin's  FERC  Gas  Tariff  First 
Revised  Volume  No.  1,  section  30; 
Original  Volume  No.  1-A,  section  27; 
and  Original  Volume  No.  1-B,  section  25. 
The  filing  incorporates  the  Commission 
approved  ACA  surcharge  of  .240  cents 
per  Mcf  (.227  cents  per  dkt  on  the 
Williston  Basin  system),  an  increase  of 
.02  cents  per  Mcf  from  the  current 
amount  as  authorized  by  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intei*vene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  Hie  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  91-21772  Filed  9-10-91;  8:45  am) 

BIUJNO  COOE  (717-01-11 


(Docket  No.  TMd2-1-76-0001 

Wyoming  Interstate  Co.,  Ltd.;  Filing 

September  4, 1991. 

Take  note  that  on  August  30, 1991, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  submitted  for  filing  Thirteenth 
Revised  Sheet  No.  5  to  FERC  Gas  Tariff, 
Original  Volume  No.  1,  and  First 
Revised  Sheet  Nos.  4  and  5  in  Volume 
No.  2  reflecting  an  increase  of  $0.0002 
per  Mcf  in  the  ACA  adjustment  charge, 
resulting  in  a  new  ACA  rate  of  S0.0024 
per  Mcf  based  on  WIC's  1991  ACA 
billing. 

WIC  has  requested  that  the  proposed 
tariff  sheets  be  made  effective  October 
1.1991. 

WIC  notes  that  copies  of  its  filing  are 
being  served  on  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20246,  in  accordance  with  rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motionis  or 
protests  should  be  filed  on  or  before 
September  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  91-21746  Filed  9-10-91;  8:45  am) 
BtUJNO  COOE  STU-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3994-9] 

Agency  Information  Collection 
Activities  Under  OiMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 


of  the  information  collections  and  their 
expected  cost  and  burden:  where 
appropriate,  they  include  the  actual  data 
collection  instruments. 

DATES:  Comments  must  be  submitted  on 
or  before  October  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Vinyl  Chloride  (Subpart  F) — Information 
Requirements  (EPA  ICR  «0186.06:  OMB 
#2060-0071).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 

Abstract-  Owners  or  operators  of 
polyvinyl  chloride,  ethylene  dichloride, 
and  vinyl  chloride  monomer  plants  must 
submit  to  EPA  or  the  State  regulatory 
authority  an  application  for  approval  of 
construction  or  modi^cation  of  their 
plants  and  a  notification  of  startup. 
They  may  apply  for  a  waiver  of  the 
initial  emission  test,  if  desired.  Owners 
or  operators  of  the  regulated  facilities 
are  required  to  submit  quarterly  reports 
of  excess  emissions.  They  must  also 
report  each  relief  valve  and  manual  vent 
valve  discharge  within  10  days.  Owners 
or  operators  must  maintain  records  of 
leaks  detected  in  accordance  with  an 
approved  leak  detection  and  elimination 
program.  EPA  or  the  delegated  Stale 
authority  use  these  data  to  determine 
the  compliance  status  of  sources,  and  to 
target  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  56 
hours  per  response  for  reporting,  and 
143  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed, 
and  review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
polyvinyl  chloride  plants,  ethylene 
dichloride  plants,  and  vinyl  chloride 
monomer  plants. 

Estimated  No.  of  Respondents:  44. 

Estimated  No.  of  Responses  per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,159  hours. 

Frequency  of  Collection:  Quarteriy 
and  on  occasion. 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Stationary  Gas 
Turbines  (Subpart  GG)— Information 
Requirements  (EPA  ICR  «1071.04;  OMB 
»2060-0028).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 


4631ft 
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Abstract:  Owners  or  operators  of 
stationary  gas  tm  ^ines  must  notify  EPA 
•r  the  State  regul  itory  authority  of 
construction,  moc  ificalion.  startup, 
shutdown,  malfujiction.  and  the  date 
and  results  of  the  initial  performance 
test.  Owners  or  o  leralors  using  wafer 
injection  to  contn  it  nitrogen  oxide  must 
install  a  continuous  monitoring  system 
(CMS)  to  record  f  lel  consumption  and 
the  fuel  to  water  i  atio,  and  must  notify 
EPA  or  the  regula  :ory  authority  of  the 
dale  of  demonstri  tion  of  the  CMS.  They 
must  keep  record  i  of  the  sulfur  and 
nitrogen  content  c  f  the  fuel  used. 
Owners  or  opera t  irs  must  submit 
semiannual  reports  of  excess  sulfur 
dioxide  and  nitroien  oxide  emissions 
and  of  monitorina  system  performance. 
The  notiHcations  and  reports  enable 
EPA  or  the  delegajted  authority  to 
determine  that  be^t  demonstrated 
technology  is  installed  and  properly 
operated  and  mail  itaiaed  and  to 
schedule  inspectii  ins. 

Burden  Statemi  nt  The  public 
reporting  burden  i  9r  this  collection  of 
information  is  est:  mated  to  average  16.4 
hours  per  respons;  for  reporting,  and 
91.25  hours  per  reixwdkeeper  annually. 
This  estimate  inci  ides  the  time  needed 
to  review  instruct  ons.  search  existing 
data  sources,  gatt  er  the  data  needed 
and  review  the  ca  iection  of  information. 

Respondents:  C  wners  or  operators  of 
stationary  gas  turpines 

Estimated  No. 
Estimated  No. 
Respondent-  2. 

Estimated  Tota  Annual  Burden  on 
Respondents:  41.5  59  hours 

Frequency  of  C  tHection. 
Semiannually  am 

Send  comments 
estimates,  or  any 
information  coIle4tion3 
suggestions  for 

Sandy  Fanner, 

Protection  Agency 

Branch  (PM- 

Washington. 
and 


c  f  Respondents:  335. 
c  f  Responses  per 


<f 


Troy  Hillier,  OfTic  e 
Budget,  Office 
Regulatory  Affe 
NW.,  Washingt  )n 


on  occasion. 

regarding  the  burden 
jther  aspect  of  the 

,  including 
ucing  the  burdens,  to: 

Environmental 
.  Information  Policy 
.  401  M  Street.  SW., 
20460. 


re  1 
U.l. 


-22:  V) 
Dt: 


of  Management  and 
Information  and 
irs.  725  17th  Street. 
.  DC  20503. 


•     Dated:  Septembe^  5. 1991. 
Paul  Lapstey. 

Director.  Regulatorjf  Management  Division. 

IFR  Doc.  91-21852  Ftied  9-10-91;  8:45  amj 

BILLING  CODE  tSCO-SO-  M 


(FRL-3994-5] 

Propoeed  RoUng  on  PvtMon  Pursuant 
to  Section  324<aX1)  of  the  aean  Air 
Act 

aqenCt:  Environmental  Protection 

Agency. 

ACTKNi:  Proposed  ruling  on  petition. 

SUMMAMV:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  grant  a 
petition  submitted  by  the  Governor  of 
the  Vn^n  Islands  pursuant  to  section 
324(a)(1)  of  the  Clean  Air  Act 
Amendments  of  1990.  In  response  to  the 
petition,  EPA  proposes  to  exempt  the 
Virgin  Isbnds  Water  and  Power 
Authority  (VIWAPA)  from  having  to 
obtain  a  Prevention  of  Significant 
Deterioration  (PSD)  of  Air  Quality 
permit  prior  to  commencement  of 
construction  of  its  Unit  #18  in 
euxordance  with  the  specified 
conditions  detailed  in  this  proposed 
ruling. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  October  11. 1991. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  Kenneth  Eng.  Chief,  Air 
Compliance  Branch.  26  Federal  Plaza, 
room  500.  New  York,  New  York  10278. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kenneth  Eng.  at  (212)  264-9627. 
SUPPLEMENTARY  INFORMATION: 
Alexander  A.  Farrelly.  Governor  of  the 
Virgin  Islands,  submitted  a  petition  to 
the  Administrator  of  EPA  pursuant  to 
section  324(a)(1)  of  the  Clean  Air  Act  42 
use  7625-l(a)(l).  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990. 
Public  Law  101-549  806  (the  "Act")  on 
April  22, 1991.  The  petition  requested 
that  the  Virgin  Islands  Water  and  Power 
Authority  (VIWAPA)  be  authorized  to 
commence  construction  of  an  electric 
generating  unit  (Unit  #18)  prior  to 
receipt  of  an  effective  Prevention  of 
Significant  Deterioration  (PSD)  of  Air 
Quality  permit.  The  request  did  not 
include  allowing  the  operation  of  any 
part  of  Unit  #18  unless  and  until  the 
PSD  permit  is  issued  in  final  form  and  is 
made  effective. 

The  primary  provisions  of  the  PSD 
regulations  require  that  major  new 
stationary  sources  and  major 
modifications  at  stationary  sources  be 
carefully  reviewed  prior  to 
commencement  of  construction  to 
ensure  compliance  with  the  National 
Ambient  Air  Quality  Standard 
(NAAQS).  the  apphcable  PSD  air  quality 
increments,  and  the  requirement  to 
apply  Best  Available  Control 
Technology  (BACT)  to  minimize  the 
project's  emissions  of  air  pollutants. 


This  i»  a  requirement  of  section  110 
(a)(2)(C). 

As  amended,  section  324(aHl)  states 
that: 

•  '  *  the  Administrator  is  authorized  to 
exempt  any  person  or  source  or  class  of 
persons  or  sources  In  such  territory  from  any 
requirement  under  tira  Act  other  than  section 
112  or  any  requirement  under  section  110  or 
Part  D  neceaswy  to  attain  or  maintain  a 
national  primary  ambient  air  quality 
standard.  Such  exemptions  may  be  granted  if 
the  Administrator  finds  that  compliance  with 
the  requirement  is  not  feasible  or  is 
unreasonable  due  to  unique  geographical, 
meteorological,  or  economic  factors  of  such 
territory  or  such  other  local  factors  as  the 
Administrator  deems  significant  '  '  * 

The  1990  amendments  to  the  Act 
Permit  such  exemptions  to  apply  to  the 
Virgin  Islands. 

On  the  basis  of  the  language  cited 
above,  the  first  prerequisite  to  granting 
an  exemption  under  section  324(a)(1).  is 
that  the  request  not  involve  any 
requirement  necessary  to  attain  or 
maintain  a  national  primary  air  quality 
standard.  Although  the  PSD  program  is  a 
requirement  under  section  110,  the  PSD 
permitting  requirements  of  the  program 
are  generally  applicable  to  areas  which 
attain  the  NAAQS.  The  air  quality 
analyses  which  have  been  performed  for 
the  Unit  #18  PAD  review  indicate  that 
this  unit  will  not  cause  a  violation  of  the 
NAAQS  in  the  Virgin  Islands.  Therefore, 
the  VIWAPA  Unit  #18  project  is  within 
the  scope  of  section  324(a)(1),  and  can 
qualify  for  an  exemption  from  the 
permitting  requirements  of  the  PSD 
regulations  based  on  this  prerequisite. 

The  other  prerequisite  to  granting 
such  a  petition  is  that  the  requirement  is 
not  feasible  or  is  unreasonable,  due  to 
unique  geographical  or  meteorological 
factors  or  such  local  factors  as  the 
Administrator  may  deem  significant.  No 
arguments  have  been  presented  which 
demonstrate  that  the  requirement  for  a 
permit  is  not  feasible.  Information 
contained  in  the  petition  indicates  that 
there  is  a  critical  need  for  additional 
power  and  potable  water  for  the 
residents  of  St.  Thomas  and  the 
neighboring  islands.  In  analyzing  the 
situation  currently  existing  at  VIWAPA. 
the  Administrator  concludes  that 
although  the  power  shortage  may  not  be 
attributable  to  the  geography  and 
meteorology  of  the  islands,  the  current 
capability  of  the  system,  merits  special 
consideration  as  a  significant  "local 
factor". 

VIWAPA's  lack  of  additional  power 
generating  and  water  desalination 
capacity  to  meet  current  power 
demands  and  to  ensure  adequate  water 
supply  will  have  significant  impact  on 


Federal  Regteter  /  Vol.  56,  No.  176  /  Wednesday.  September  11.  1991  /  Notices 46317 


the  residents  of  St.  Thomas  and  St  John. 
There  is  evidence  that  the  existing 
capacity  is  being  extended  beyond  its 
limits  and  the  loss  of  any  existing 
capacity  would  cause  very  serious  limits 
on  power  and  potable  water.  A  decision 
to  allow  construction,  but  not  operation, 
of  Unit  #18  without  a  PSD  permit  does 
not  solve  the  problem  of  inadequate 
power.  VrWAPA  has  submitted  a  PSD 
permit  application  for  Unit  #18. 
VIWAPA  officials  must  obtain  the 
permit  before  Unit  #18  becomes 
available  to  alleviate  the  shortages. 
There  is  not  indication  at  this  time  that  a 
proper  permit  will  not  be  issued 
provided  that  VTWAPA  attends  to  the 
application  expeditiously  and  submits  a 
complete  permit  application  in  the  near 
future.  Based  upon  these  considerations, 
the  Administrator  therefore  approves 
the  Governor's  request  for  a  limited 
exemption  from  certain  of  the  PSD 
regulations  with  respect  to  VIWAPA, 
subject  to  the  following  conditions: 

1.  The  exemption  shall  be  for 
installation  of  the  proposed  gas  turbine, 
(Unit  #18)  prior  to  obtaining  a  PSD 
permit.  VIWAPA  would  be  authorized 
to  perform  only  the  follov\ring  activities 
as  they  relate  to  Unit  #18  prior  to  permit 
issuance:  clear/level  the  ground, 
excavate  ground  for  foundation  and 
piling,  construct  turbine  pad,  install  unit, 
install  wiring/connection  with  control 
room,  power  grid  and  fuel  supply. 

2.  VIWAPA  will  proceed  as  rapidly  as 
possible  to  obtain  a  PSD  permit  for  Unit 
*18.  VIWAPA  shall  also  submit  a 
bimonthly  (by  the  tenth  day  of  the 
following  month)  progress  reports  to 
EPA,  Region  II.  These  reports  shall 
provide  the  status  on  the  construction  of 
Unit  #18.  This  requirement  to  submit 
reports  to  EPA  shall  continue  until 
completion  of  construction/installation 
of  the  unit. 

3.  VIWAPA  shall  modify /retrofit  the 
gas  turbine  to  accommodate  whatever  is 
ultimately  determined  to  be  the  BACT 
control  technology  for  oxides  of  nitrogen 
and  carbon  monoxide,  and  all  other 
pollutants  for  which  emission 
limitations  are  established  in  the  permit. 

4.  VIWAPA  shall  not  operate  the  unit 
until  a  final  PSD  permit  is  issued  by 
EPA,  Region  II.  VIWAPA  shall  not 
operate  the  unit  for  shakedown, 
performance  testing  and  other  "startup" 
activities  considered  "operation"  of  the 
unit. 

VIWAPA  shall  hereby  be  exempt 
from  the  prohibition  on  beginning  actual 
construction  of  a  PSD  affected  facility 
without  an  effective  PSD  permit  for  the 
facility  described  above,  provided  that 
the  conditions  listed  above  are  met. 
VIWAPA  shall  submit  a  complete  PSD 
p  >rmit  application  as  soon  as  possible 


and  is  not  exempt  from  the  requirement 
to  operate  the  facilities  in  accord  with 
the  application  for  and  the  terms  of  such 
PSD  permit  that  may  be  finally  issued 
and  made  effective  for  the  facility.  This 
exemption  shall  terminate: 

1.  Six  (6)  months  from  the  date  of  this 
letter  or 

2.  On  the  effective  date  of  a  PSD 
permit  issued  for  this  facility;  or 

3.  Upon  any  failure  by  VIWAPA  to 
adhere  to  the  conditions  set  out  herein. 

This  limited  exemption  does  not 
guarantee  that  EPA  will  issue  a  PSD 
permit  reflecting  the  terms  set  forth  in 
VIWAPA's  application.  j;PA  reserves 
the  right  to  issue  a  final  PSD  permit  that 
contains  terms  that  other  than  those 
requested  in  VIWAPA's  applications,  or 
deny  the  application  altogether.  Thus, 
any  expenditures  by  VIWAPA  as  a 
result  of  beginning  actual  construction 
prior  to  the  issuance  of  a  final  and 
effective  PSD  permit  are  made  at 
VIWAPA's  risk.  In  addition,  the  terms  of 
any  PSD  permit  issued  by  EPA  will  be 
estabhshed  without  regard  to  any 
construction  related  expenditures  that 
may  be  made  by  VIWAPA  prior  to  the 
issuance  of  such  permit. 

Dated:  August  21, 1991. 
F.  Henry  Habicht, 

Acting  Administrator. 

(FR  Doc.  91-21807  Filed  9-10-91:  8:45  amj 

WLUNG  COOE  6560-SO-« 


[OPTS-001 10;  FRL  3944-8] 

Biotechnology  Science  Advisory 
Committee;  Full  Committee;  Open 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

summary:  There  will  be  a  1-day 
meeting  of  the  Biotechnology  Science 
Advisory  Committee  (BSAC)  Full 
Committee.  The  meeting  will  be  open  to 
the  public.  The  Committee  will  hear  and 
discuss  reports  from  various 
Subcommittees,  that  met  during  1990 
through  July  1991,  including  the 
Subcommittees'  reports  from  meetings 
on:  (1)  Mobile  Genetic  Elements:  (2) 
Ecoregions:  (3)  Good  Developmental 
Practices;  (4)  Implementation  of  Scope 
Principles  under  the  Toxic  Substances 
Control  Act  (TSCA)  and  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA);  and  (5)  the  proposed 
Biotechnology  rule  under  TSCA.  The 
BSAC  will  also  receive  updates  on 
various  activities,  such  as  the 
biotechnology  product  reviews  and  risk 
assessment  research  at  EPA. 


DATES:  The  meeting  will  be  held  on 
Monday.  September  3a  1991.  from  8:30 

a.m.  to  5:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Plaza  Hotel,  Mark  Center. 
5000  Seminary  Road,  Alexandria.  VA. 

Written  comments  should  be 
submitted  to:  Creavery  Lloyd, 
Biotechnology  Science  Advisory 
Committee  (TS-788),  Office  of  Pesticides 
and  Toxic  Substances,  Environmental 
Protection  Agency,  rm.  E-627,  401  M  St., 
SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
EB-44,  401  M  St..  SW.,  Washington,  DC 
20460,  (202)  554-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  in  accordance  with  the  Federal 
Advisory  Committee  Act  which  requires 
timely  notice  of  each  meeting  of  a 
Federal  Advisory  Committee  be 
published  in  the  Federal  Register.  This 
notice  announces  such  a  meeting. 
Attendance  by  the  public  will  be  limited 
to  available  space.  The  Environmental 
Assistance  Division  will  provide 
summaries  of  the  meeting  at  a  later  date. 
Time  will  be  allocated  for  public 
comments.  Requests  for  additional 
information  regarding  written  comments 
should  be  given  to  Creavery  Lloyd  at 
(202)  260-6900.  Priority  will  be  given  to 
commenters  who  have  provided  written 
comments  in  advance  of  the  meeting. 

Dated:  September  1, 1991. 
Linda  |.  Fisber, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  91-21853  Filed  9-10-91:  8:45  amj 

BILUMQ  CODE  65aa-SO-F 


IOPTS-00111;  FRL  3945-4) 

Maryland  Biotechnology  Institute; 
Large-scale  Environmental 
Applications  of  Microoganisms;  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  2-day  open 
meeting  of  the  Maryland  Biotechnology 
Institute,  cosponsored  by  the 
Environmental  Protection  Agency  and 
Environment  Canada,  to  identify  and 
examine  issues  and  information  needs 
for  dealing  with  large-scale 
environmental  applications  of 
microoganisms  for  agricultural  or 
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biotreatment  purposes  (LS).  Panelist  will 
make  presentatitps  on  various  aspects 
of  this  subject  foDowed  by  general 
discussion  perioc  s.  The  meeting  will  be 
open  to  the  publi :. 
DATES:  The  meet  ng  will  be  held  on 
Wednesday,  October  9, 1991,  from  8  a.m. 
to  5  p.m.  and  Thu  rsday,  October  10, 
1991,  from  8:30  a.  n.  to  4  p.m.  The 
deadline  for  regis  tration  is  Monday, 
September  23, 19!  II.  Registration  is 
limited  to  113  people. 
ADDRESSES:  The  neeting  will  be  held  at 
the:  Holiday  Inn  I  >owne  Plaza,  1750 
Rockville  Pike.  Rockville,  MD  20852, 
(301)  468-1100.     ' 

FOR  FURTHER  INF6RMATION  CONTACT: 
Morris  Levin,  Maryland  Biotechnology 
Institute,  Center  lor  Public  Issues  in 
Biotechnology,  University  of  Maryland, 
Baltimore  Countyl  Catonsville,  MD 
21228.  (301)  455-3p63.  FAX  (301)  455- 
1077.  I 

SUPPLEMENTARY  »IFORMATION:  The 

workshop  will  address  LS  information 
requirements  for  regulatory  decisions  as 
opposed  to  infom  ation  required  for 
approval  of  field  i  ests.  Panelists  will 
discuss  use  of  am  experiences  with 
specific  fungi,  bac  teria,  and  viruses. 
Representatives  %  rill  present  status 
reports  on  topics  from  Canada  and 
Europe. 

Interested  persdns  should  contact 
Morris  Levin  for  registration  information 
at  the  telephone  r  umber  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  Septembei 
Linda  ].  Fisher. 
Assistant  Administi^ti 
Toxic  Substances. 


[FRL-3995-5] 

Ecological  Procekses  and  Effects 
Committee  Sediment  Criteria 
Subcommittee;  Qpen  Meeting 


1. 1991. 
'or  for  Pesticides  and 


|FR  Doc.  91-21854  Filed  9-10-91;  8:45  am] 

BtLUNQ  CODE  6S60-50- ' 


Under  Public  Li 
hereby  given  that 
Subcommittee  of 
Processes  and  Efffects 
of  the  Science  Ad  Msory 
will  meet  on  Sept 
Fairehild  Building 
Street.  SW..  Wasl 
room  111.  This 
public. 

The  meeting  wi 
September  24  an 
than  5  p.m.  on  tha: 
purpose  of  this  m 
review  of  toxicity  |and 
test  methods  that 
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I  he  Ecological 

Committee  (EPEC) 
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d  will 


1  start  at  9  a.m.  on 

adjourn  no  later 
day.  The  main 
feting  is  to  complete  a 
bioaccumulation 
ire  used  to  evaluate 


dredged  materials  for  possible  ocean 
disposal.  The  Subcommittee  will  discuss 
its  findings  on  the  review  of  the  manual 
for  "Evaluation  of  Proposed  Discharge 
of  Dredged  Material  into  Ocean 
Waters".  Copies  of  this  document  are 
available  from  Mr.  David  Redford. 
OMEP  (WH-556-F),  401  M  St..  SW.. 
Washington.  DC,  20460  (Telephone:  (202) 
260-9179). 

For  additional  information  concerning 
this  meeting  or  to  obtain  an  agenda, 
please  contact  Dr.  Edward  Bender, 
Designated  Federal  Official,  Ecological 
Processes  and  Effects  Committee 
(EPEC),  Science  Advisory  Board  (A- 
101-F),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington. 
DC  20460  (Phone:  (202)  260-6552;  Fax: 
(202)  260-7118).  Anyone  wishing  to 
make  a  presentation  at  the  meeting 
should  forward  a  written  statement  to 
Dr.  Bender  no  later  than  September  10. 
1991.  The  Science  Advisory  Board 
expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes.  The  room  is  small 
and  seating  at  the  meeting  will  be  on  a 
first  come  basis. 

Dated:  August  23. 1991. 
Donald  G.  Barnes, 

Director,  Science  Advisory  Board. 

[FR  Doc.  91-22011  Filed  9-10-91;  8:45  am] 

BILJJNO  CODE  tSCO-aO-H 

[FRL-399S-6] 

Science  Advisory  Board;  Indoor  Air 
Quality  and  Total  Human  Exposure 
Committee  Open  Meeting  September 
12-13, 1991 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  P.L  92-463.  notice  is 
hereby  given  that  the  Science  Advisory 
Board's  (SAB)  Indoor  Air  Quality  and 
Total  Human  Exposure  Committee 
(lAQTHEC)  will  meet  on  September  12- 
13, 1991  at  the  Howard  Johnson  National 
Airport  Hotel.  2650  Jefferson  Davis 
Highway.  Arlington.  Virginia  22202.  The 
Hotel  telephone  number  is  (703)  684- 
7200.  The  meeting  will  begin  both  days 
at  9  a.m..  ending  no  later  than  12  p.m.  on 
September  13th.  The  meeting  is  open  to 
the  public  and  seating  is  on  a  first-come 
basis. 

The  purpose  of  the  meeting  is  to  allow 
the  Committee  an  opportunity  to  review 
the  Agency's  Draft  Final  Exposure 
Assessment  Guidelines  (dated  August  8. 
1991).  If  time  permits,  the  Committee 
may  also  receive  briefings  on  other 
relevant  indoor  air  or  exposure  issues. 


For  details  concerning  the  review  of  the 
Guidelines,  or  for  information 
concerning  other  possible  activities  of 
the  Committee  during  the  meeting, 
please  contact  Mr.  Robert  Flaak. 
Assistant  Staff  Director.  Science 
Advisory  Board  (A-IOIF).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington.  DC  20460. 
Telephone:  (202)  382-2552  and  FAX: 
(202)  475-9693.  Copies  of  the  Draft  Final 
Exposure  Assessment  Guidelines  are 
NOT  available  from  the  Science 
Advisory  Board.  For  more  information 
concerning  this  document  and  its 
availability,  please  contact  Dr.  Michael 
Callahan.  Chairman  of  the  Exposure 
Assessment  effort  at  (202)  475-8909. 

Due  to  an  administrative  oversight, 
publication  of  this  Federal  Register 
Notice  has  been  delayed.  Normally,  we 
request  that  members  of  the  public  who 
wish  to  provide  oral  or  written 
statements  to  the  Committee  contact  us 
prior  to  the  meeting  in  order  to  be 
included  on  the  meeting  agenda.  Due  to 
the  late  notification  concerning  this 
meeting  the  Committee  will  accept 
written  comments  or  statements  from 
members  of  the  interested  public 
through  October  18. 1991.  Please 
forward  these  comments  directly  to  Mr. 
Flaak  at  the  above  address.  Comments 
received  by  October  18, 1991  will  be 
forwarded  to  the  Committee  members  to 
evaluate  as  they  prepare  their  final 
report.  These  comments  will  also  be 
available  to  members  of  the  public — 
please  contact  Mr.  Flaak  after  October 
18. 1991  to  receive  a  complete  set 
Depending  on  the  extent  and  nature  of 
the  public  comments  received,  we  may 
schedule  a  public  conference  call  in 
November  to  discuss  the  issues  raised. 
This  conference  call,  if  to  be  held,  will 
be  announced  in  the  Federal  Register  at 
least  15  days  prior  to  the  date  selected. 

Dated:  September  9, 1991. 
Donald  Barnes, 

Staff  Director,  Science  Advisory  Board.    ' 
(FR  Doc.  91-22010  Filed  9-10-91:  8:45  am) 

BILUNO  COOE  65M-S0-M 


[OPP-100083A;  FRL-3932-6] 

Food  and  Drug  Administration,  U.S. 
Department  of  Agriculture;  Transfer  of 
Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  pertains  to 
information  submitted  to  EPA  in 
connection  with  the  pesticide 
information  requirements  of  the  Federal 
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Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  sections  408  and  409  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  It  is  a  clarification  of  a 
Federal  Register  notice  published  on 
January  30. 1991,  informing  the  public 
and  the  regulated  community  of  a 
project  between  EPA.  FDA,  and  USDA. 
The  successful  completion  of  part  of  this 
project  will  depend  upon  sharing  data 
related  to  the  export  of  pesticides. 

FOR  FURTHER  INFORMAHON  CONTACT:  By 

mail:  Daniel  Rosenblatt,  Policy  and 
Special  Projects  Staff  (H7501C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.. 
Washington.  DC  20460.  O^ice  location 
and  telephone  number  Rm.  1115,  Crystal 
Mall  ^2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  (703)  557-7102. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Register  of 
January  30. 1991  (56  FR  3464).  concerning 
an  Interagency  Agreement  between 
EPA,  FDA,  and  USDA.  The  January 
notice  included  a  list  of  chemicals  that 
were  purported  to  be  canceled  and 
unregistered  food  use  pesticides 
manufactured  in  the  U.S.  and  exported 
to  foreign  countries.  The  Agency  cannot 
now  support  this  characterization  of  the 
referenced  chemicals.  Information 
reported  to  the  Agency  indicates  that 
only  a  small  number  of  the  chemicals 
listed  in  the  previous  notice  are 
associated  with  export  shipments.  The 
Agency  would  like  to  emphasize  that  the 
list  contains  a  number  of  inaccuracies 
and  cannot  be  relied  upon  as 
representative  of  the  pesticides  that  are 
exported  from  the  U.S.  EPA  would  now 
like  to  provide  notice  that  the  scope  of 
the  project  will  not  be  limited  to  the 
above  mentioned  list.  Rather,  EPA  will 
provide  FDA  and  USDA  with 
information  that,  generally,  can  be 
submitted  to  EPA  as  confidential 
business  information  under  FIFRA 
sections  7  and  17(a)(2).  While  EPA 
maintains  data  relevant  to  the  pesticide 
export  industry,  a  list  will  not  be 
generated  for  the  purposes  of  this  notice. 

Exported  pesticides  and  food  safety 
are  the  focus  of  the  project.  Confidential 
business  information  relevant  to  this 
area  will  be  transferred  to  FDA  and 
USDA  consistent  with  the  requirements 
of  40  CFR  2.209(c).  2.307(h)(3).  and 
2.308(i)(2).  This  transfer  will  enable 
EPA,  FDA,  and  USDA  to  further  pursue 
the  objectives  of  a  Memorandum  of 
Understanding  (MOU)  of  January  16. 
1985  (50  FR  2304)  between  the  three 
agencies.  The  MOU  established 
guidelines  for  the  coordination  of 
Federal  activities  with  regard  to  food 


safety  and  the  regulation  of  drugs, 
pesticides,  and  environmental 
contaminants. 

Under  the  FFDCA  and  the  Pesticide 
Monitoring  Improvements  Act  (PMIA). 
FDA  is  responsible  for  ensuring  that 
foods  and  feed  products  that  are  in  the 
U.S.  channels  of  trade  comply  with 
certain  health  standards.  Part  of  this 
responsibility  involves  monitoring 
imported  and  domestically  produced 
foods  for  compliance  with  the  pesticide 
tolerance  standards  established  by  EPA. 
Likewise,  USDA  is  responsible  under 
the  Federal  Meat  Inspection  Act  (FMLA). 
the  Poultry  Products  Inspection  Act 
(PPIA).  and  the  Egg  Products  Inspection 
Act  (EPLA)  for  checking  meats  and  dairy 
products  for  compliance  with  EPA's 
pesticide  residue  requirements. 
Additionally,  the  three  agencies  are  also 
interested  in  investigating  the  U.S. 
production  and  export  sale  of  pesticides 
that  may  be  used  on  foods  that  are 
imported  into  the  U.S.  and  found  to  be 
adulterated  by  U.S.  compliance 
inspectors.  Special  attention  will  be 
given  to  information  relevant  to 
anticipated  use  patterns  of  exported 
pesticides  and  compliance  with  U.S. 
tolerance  standards  for  imported  foods 
established  under  sections  408  and  409 
of  the  FFDCA  for  those  chemicals. 

Information  has  been  submitted  to 
EPA  under  FIFRA  sections  7  and 
17(a)(2).  Some  of  this  information  may 
be  entitled  to  confidential  treatment. 
Access  to  this  information  may  assist 
the  Agency  in  its  regulatory  goals.  The 
purpose  of  this  notice  is  to  correct  the 
previous  notice  published  and  inform 
the  public  and  those  that  submit  data  to 
the  Agency  that  the  information  is  being 
shared.  In  accordance  with  the 
requirements  of  40  CFR  2.209(c),  2.307(h). 
and  2.308(h)(2).  this  project  will  not 
result  in  the  release  of  information  in 
any  form  to  a  third  party.  Each  official 
and  employee  has  signed  an  agreement 
to  protect  the  information  from 
unauthorized  release  or  compromise  and 
to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual. 
Records  of  information  provided  under 
this  project  will  be  maintained  by  EPA. 
All  information  supplied  in  connection 
with  this  project  will  be  returned  to 
EPA. 

Dated:  August  26. 1961, 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

|FR  Doc.  91-21669  Filed  9-10-91;  8:45  amj 

BILLING  COOE  UCft-W-f 


[FRL-3994-61 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Privacy  Act  of  1974;  proposed 
new  system  of  records. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974  (5.  U.S.C.  522a),  EPA  is 
proposing  to  establish  and  maintain  a 
system  of  records.  This  system  is  "EPA 
Senior  Environmental  Employment 
Program  Enrollee  (SEE)  Records."  The 
Senior  Environmental  Employment 
Program  was  established  by  Congress 
(Public  Law  98-313)  to  utilize  the  talents 
of  older  Americans  in  programs 
authorized  by  other  provisions  of  law 
administered  by  the  EPA  Administrator 
for  projects  of  pollution  prevention, 
abatement,  and  control.  Information  in 
the  system  will  be  used  by  the  SEE 
Project  Officer  and  his/her  staff  to 
manage  the  day-to-day  activities  of  all 
active  SEE  Cooperative  Agreements. 
Under  the  Cooperative  Agreements  of 
this  program,  grantees  engage  older 
Americans  to  handle  special 
environmental  tasks  in  support  of 
designated  EPA  activities.  This  system 
of  records  is  a  repository  of  only  the  SEE 
enrollee  personnel  of  payroll-related 
data  necessary  for  EPA  to  properly 
manage  the  SEE  program. 

EFFECTIVE  DATE:  This  system  shall 
become  effective  as  proposed  sixty-days 
after  publication  unless  comments  are 
received  which  would  result  in  contrary 
determination. 

ADDRESSES:  Comments  may  be 
submitted  to  SEE  Records  Manager. 
(RD-675),  Senior  Environmental 
Employment  Program,  Office  of 
Exploratory  Research,  Office  of 
Research  and  Development, 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20480. 

FOR  FURTHER  INFORMATION  CONTACT 

Pat  Powers,  Director,  Office  of  the 
Senior  Environmental  Employment 
Program,  (RD-675).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  Telephone  (202) 
382-2574. 

Dated:  Septenil>er  2. 1991. 
Edward  Hanley, 
Acting  Assistant  Administrator. 

EPA-28 

SYSTEM  name: 

EPA  Senior  Environmental 
Employment  Program  Enrollee 
Records— EPA/ORD. 
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SECURITY 

None. 


ClASSIFK  ATION; 


Si  n 


SYSTEM  LOCATION: 

Office  of  the 
Employment  Proj 
RD-675,  Office  o 
Development,  Of  i 
Research,  401  M 
Washington.  DC 


nder 


EPA  Grantees 
as  enroUees  u 
Environmental 
Program. 


ior  Environmental 
ram  Project  Officer, 
Research  and 
ice  of  Exploratory 
street,  SW.. 
J0460. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


employees  who  serve 
the  EPA  Senior 
Eiiployment  (SEE) 


CATEGORIES  OF  REOORDS  IN  THE  SYSTEM: 


This  system  cohtains 
information,  whi 
limited  to.  cost  a 
enrollee  data,  he 
insurance-relatec 
information  whei 
and  safety  job 
official  travel 
education  data 
information 
and  other  personnel 


ch 
id/c 


re  Eited  i 
dati 


enro 


identification 
includes  but  is  not 
or  budget-related 
1th  and/or  medicare 
data,  medical-related 
required  for  health 
performance, 
payroll,  training  and 
age/salary 
lee's  work  location 
-related  data. 


AUTHORmr  FOR  MAt<TENANCE  OF  THE 

system: 

The  Environme  (ital  Programs 
Assistance  Act  o  1984,  42  U.S.C. 
4368(a). 

PURPOSE(S): 

EPA  will  use  tl  e  records  to  manage 
the  SEE  Program 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  ir  formation  may  be 
made: 

(1)  To  a  membe  r  of  Congress  or  a 
congressional  off  ce  in  response  to  an 
inquiry  from  that  nember  or  office  made 
at  the  request  of  I  le  individual  to  whom 
the  record  pertair  s. 

(2)  To  a  Federa  ,  State  or  local  agency 
which  has  requesied  information 
relevant  to  its  dei  ision  in  connection 
with  the  hiring  or  retention  of  an 
employee:  the  reporting  of  an 
investigation  on  i  n  employee;  the  letting 
of  a  contract;  or  t  le  issuance  of  a 
security  clearanc  >,  license,  grant,  or 
other  benefit. 

(3)  To  a  Federa  ,  State  or  local  agency 
where  necessary  to  enable  EPA  to 
obtain  informatic  n  relevant  to  an  EPA 
decision  concern  ng  the  hiring  or 
retention  of  an  er  iployee:  the  letting  of  a 
contract;  or  the  is  suance  of  a  security 
clearance,  licensr.  grant,  or  other 
benefit. 

(4)  To  an  apprc  priate  Federal.  State  or 
local  or  foreign  a  ;ency  responsible  for 


investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statue,  rule,  regulation  or  order,  and  the 
information  disclosed  is  relevant  to  the 
matter. 

(5)  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which    ,_ 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of  the 
following  is  a  party  or  has  an  interest; 

(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  official  capacity,  (c)  an  EPA 
employee  in  his  or  her  individuaf 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  the 
Agency. 

(6)  In  a  proceeding  before  a  court, 
other  adjudicative  body  or  grand  jury,  or 
in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 
(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States  where 
EPA  determines  that  the  litigation  is 
likely  to  affect  the  Agency.  Such 
disclosures  include  those  made  in  the 
course  or  presenting  evidence, 
conducting  settlement  negotiations,  and 
responding  to  subpoenas  and  requests 
for  discovery. 

(7)  To  the  Department  of  Labor  in 
response  to  a  request  for  claim 
resolution  related  to  life  and  health 
insurance  claims,  Title  V  related 
matters,  and  unemployment  benefit 
claims. 

(8)  To  the  Office  of  Personnel 
Management  in  response  to  its  request 
for  information  about  the  SEE  program 
and  the  characteristics  of  its  enrollee^ 
population. 

(9)  To  the  General  Accounting  Office 
in  response  to  specific  inquiries  related 
to  special  investigation  of  the  SEE 
program  or  related  EPA  activities. 

(10)  To  representatives  of  the  General 
Services  administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906. 

(11)  To  EPA  contractors,  grantees,  or 
volunteers  who  have  been  engaged  to 


assist  EPA  in  the  performance  of  a 
contract,  grant,  cooperative  agreement 
or  other  activity  related  to  this  system  of 
records  and  who  need  to  have  access  to 
the  records  in  order  to  perform  the 
activity.  Recipients  are  required  to 
maintain  the  records  in  accordance  with 
the  requirements  of  the  Privacy  Act. 

(12)  To  State  unemployment 
compensation  offices  and  to  Federal  Life 
Insurance  or  health  benefit  carriers 
regarding  a  claim  relevant  to  the 
records. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  Database  Files  and 
hardcopy  File  Folders. 

RETRIEVABILrrV:  , 

Records  are  retrieved  by  all  aaia 
elements  in  the  file  including  name  of 
enrollee  and  social  security  number. 

SAFEGUARDS: 

Only  authorized  EPA  employees  with 
an  official  need-to-know  are  allowed 
access  to  the  system.  The  hardcopy 
records  will  be  stored  in  locked 
cabinets.  The  cabinets  will  be  located  in 
rooms  protected  by  door  locks  in  a 
building  with  controlled  access.  The 
computer  data  records  will  be  stored  on 
a  security  hard  disk  which  is  removable 
from  the  computer  and  locked  when  not 
in  use. 

RETENTION  AND  DISPOSAL: 

Computer  data  records  are  erased 
monthly  upon  receiving  updated  copies. 
The  new  files  will  be  copied  over  onto 
the  old  files.  Hardcopy  records  will  be 
kept  for  two  years  after  being  declared 
inactive  and  will  be  disposed  by 
shredding. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  Office  of  the  Senior 
Environmental  Employment  Program, 
Records  Manager,  (RD-675).  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Washington,  DC  20460, 
Telephone  (202)  382-2574. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
System  Manger  in  accordance  with 
EPA's  regulations  at  40  CFR  part  16.  Any 
additional  information  or  requirements 
will  be  provided  by  the  System 
Manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Individual  should  reasonably  specify  the 
record  contents  being  sought. 


Federal  Register  /  Vol.  56.  No.  176  /  Wediiesday.  September  11.  1991  /  Notices  46321' 


CONTESTINQ  NCCONO  MOCEDURCS: 

Same  as  Notification  Procedures.  The 
record  and  the  specific  information 
being  contested  should  be  identified. 
The  corrective  action  sought  and 
supporting  justification  for  the 
correction  should  be  provided  by  the 
individual. 

RECOHO  SOURCE  CATEQORIES: 

Individual  enrollees,  EPA  office 
preparing  credentials,  the  Grantee,  and 
other  individuals  or  entities  with 
relevant  information  to  the  SEE 
program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT:  , 

None. 
|FR  Doc.  91-21806  Filed  9-10-91:  8:45  amj 

BILUNO  CODE  (SM-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  18S9]     . 

Petitions  for  Reconsideration  of 
Actions  in  Rule  Making  Proceedings 

September  3, 1991. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239. 1919  M  Street, 
NW.,  Washington,  DC.  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  by  September  27. 1991.  See 
§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  {  73.202(b)  Table  of 
Allotments.  FM  Broadcast  Stations. 
(Hinesville.  Georgia] 
Number  of  Petitions  Received:  1 

Subject:  Amendment  of  §  73.202(b),  Table  of 
Allotments.  FM  Broadcast  Stations. 
(Boalsburg.  Clearfield,  Duncansville. 
jersey  Shore,  L^porte.  L,ewisburg,  Lock 
Haven.  Mill  Hall.  Muncy,  Renovo, 
Riverside,  St.  Marys,  and  Tioga, 
Pennsylvania).  (MM  Docket  No.  88-496, 
RM  Nos.  6346,  6469.  6625.  6628  and  6627) 
Number  of  Petitions  Received:  1 

Subject:  Amendment  of  S  73.202(b),  Table  of 
Allotments,  FM  Broadcast  Stations. 
(Hannahs  Mill,  Milledgeville  and  Perry, 
.  Georgia)  (MM  Docket  No.  89-547,  RM 

Nos.  6899,  7021,  7100  and  7102) 
Number  of  Petitions  Received:  1 

Subject:  Reexamination  of  the  Effective 

Competition  Standard  for  the  Regulation 
of  Cable  Television  Basic  Service  Rates. 
{MM  Docket  No.  90-4) 


Number  of  Petitions  Received:  5 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

|FR  Doc.  91-21784  Filed  9-10-01;  8j45  am| 
aiLUNO  CODE  (71>-«t-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  infonnation  CoMection 
Submitted  to  ttM  Offic*  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Existing  Collection  in  Use 
Without  OMB  Control  Number. 

Title:  National  Disaster  Medical 
System  Activation  Request. 

Abstract:  The  National  Disaster 
Medical  System  is  designed  to  provide 
medical  care  for  victims  of  catastrophic 
domestic  disasters  or  casualties  arising 
from  a  military  confict  (nuclear  war 
excluded).  State  and  local  governments 
may  request  Federal  assistance  when 
the  medical  needs  of  their  jurisdictions 
exceed  their  capabilities  by  providing 
FEMA  with  information  which  is  used 
by  the  Assistant  Secretary  for  Health. 
DHHS.  to  determine  whether  or  not  to 
activate  the  NDMS. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Reporting  and 
Recordkeeping  Burden:  15. 

Number  of  Respondents:  5. 

Estimated  A  verage  Burden  Hours  per 
Response:  3. 

Frequency  of  Response:  One  time. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror,  (202)  64&-2624,  500 
C  Street.  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman, 
(202)  395-7340,  Office  of  Management 
and  Budget,  3235  New  Executive  Office 


Building.  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  August  5. 1991. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
|FR  Doc  91-21794  Filed  »-10-91:  8:45  am| 
■NXINO  CODE  (Tta-OI-M 


Agency  Infonnation  Collection 
SulMnitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Revision  of  3067-0066. 

Title:  Request  for  Fire  Suppression 
Assistance. 

Abstract:  As  soon  as  it  is  determined 
that  the  threat  of  a  major  disaster  exists 
from  an  on-going  fire  or  fires  on  publicly 
or  privately  owned  forest  or  grassland,  a 
State  may  request  Federal  assistance  for 
fire  suppression.  Upon  approval,  FEMA 
will  provide  assistance  including  grants, 
equipment,  supplies,  and  personnel  to 
aid  a  State  in  the  suppression  of  a  fire. 

Type  of  Respondents:  State 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  25  Hours. 

Number  of  Respondents:  6. 

Estimated  A  verage  Burden  Hours  per 
Response:  4.08. 

Frequency  of  Response:  One-time. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror.  (202)  646-2624.  500 
C  Street.  SW..  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman. 
(202)  395-7340,  Office  of  Management 
and  Budget,  3235  New  Executive  Office 
Building.  Washington,  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  August  5, 1991. 
Wesley  C.  Moore, 

Director.  Office  of  Administrative  Support 
|FR  Doc.  91-21795  Filed  9-10-91;  8:45  am) 

BtLLINQ  CODE  STIS-Ol-M 
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Massachusetts;  Maior  Disaster 
Related  Determi|iations 

agency:  Federal  Enef^ncy 
ManafemeiU  An^/acy. 
action:  Notice. 


I B  notice  of  the 
raiion  of  a  major 
)mmQnwealth  of 
1-91 4-DR).  dated 

^nd  related 


SUMMART:  This 

Presidential  decL 

disaster  for  the 

Massachusetts  (' 

August  26. 1991, 

determinations. 

DATES:  August  2^  1991. 

FOR  PIMTMBR  fllP^IIMATION  CONTACT: 

Neva  iC.  EUkHt  Disaster  Assistance 

Programs,  Federal  Emergency 

Mangement  Agency,  Washington,  DC 

20472  (202)  646-^14. 

Notice:  Notice  is  nereby  given  that  in  a 
letter  dated  A^gMlZe,  1991.  the  President 
declared  a  major  disaster  under  the  authority 
of  the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistahce  Act  (42  U.S.C.  5121  ct 
seq-  Pobiic  l.aw  Ssl-Zas.  a  amended  t}y 
PuUk  Law  100-70^).  «s  foUoMfs: 

i  have  detemHnfl  that  the  damage  in 
certain  area*  of  tha  Cominoawealth  of 
Ma3scbusetts.  resulting  from  Iturricane  Bob 
on  AuguAt  19, 199liis  of  sufTicient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  tmder  tie  Robert  T.  Stafford 
Disaster  ReAief  andEmergency  Assistance 
Act  ("nhe  Stafford  Act").  L  therefore,  declare 
that  such  a  ma^or  (kiatler  exists  in  the 
Commonwealth  of  Klasschusetts. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  attthorited  to  allocate  from  funds 
avaiUtfle  for  thew purposes,  sach  amounts 
as  you  Hnd  necessary  for  Federal  disaster 
assistance  and  adninistrative  expenses. 

You  are  authorisd  to  provide  Disaster 
Unemployment  Assistance  and  Public 
Assistance  m  4ie  oesignated  areas.  Other 
Individual  Assistasce  programs  may  be 
provided  at  a  later Itime,  if  needed.  Consistent 
with  the  requiremcpt  that  Federal  assistance 
be  supplemental,  a^y  Federal  funds  provided 
under  the  Stafford  ftct  for  Public  Assistance 
wiU  be  timted  to  7^  percent  of  the  total 
eligible  costs.         I 

The  time  periold  prescribed  for  the 
implementation  tf  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Fadiity  a^id  Pi^ilic  Housing 
Assistance,  shail  be  for  a  period  not  to 
exceed  six  nontfie  after  the  date  of  this 
declaratioti. 

Nk»tice  is  hereiky  given  that  pursuant 
to  the  authority  ^  rested  in  the  Director  of 
the  Federal  Eme  'gency  Management 
Agency  under  Enecutive  Order  12148. 1 
hereby  appoint  Itichard  H.  Strome  of  the 
Federal  Emerger  cy  Managemeat 

the  Federal 
Coordinating  Of  leer  for  this  declared 
disaster. 

I  do  hereby  ddtermine  the  foUowing 
areas  of  the  Con  imonwealth  of 


Massachusetts  to  liave  been  affected 
adversely  by  this  declared  maior 
disaster 

The  counties  of  Barnstable,  Bristol,  Esaek. 
and  Middlesex  for  Disaster  Unemployment 
Assistance;  and 

The  counties  of  Bamstabte.  Bristol,  EsseK. 
and  Middlesex  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance^ 
Jerry  D.  (ennings. 

Deputy  Director.  Federal  Emsroency 
Management  Agency. 
|FR  Doc.  91-Z279B  Hlad  S-10-01:  a-45  am] 
BHXmO  CODE  S?!*-**-* 


[FEMA-913-OR1 

Rhode  Mand:  ilaior  Disaster  and 
Related  DetermifMtkxM 

AGENCY:  Federai  Emergency 

Management  Agency, 

action:  Notice. 

summary:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Rhode  Island 

{FEMA-913-DR),  dated  August  26, 1991. 

and  related  determinations, 

DATES:  August  26, 1991. 

FOR  IVRTMER  INFORMATION  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  {202j«46-S£14. 

Nolioa:  Notice  is  hereby  given  thai  in  a 
letter  dated  Augast  26, 1991,  the  President 
declared  a  major  disaster  under  the  authority 
of  the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C.  5121  et 
seq..  Public  Law  ^-268.  as  amended  by 
PubRc  Law  ■MJO-TflTj.  as  foflows: 

I  have  determined  that  the  damage  in  the 
State  of  Rhode  Island,  resuhing  from 
Hurricane  Bob  on  August  19. 1991,  ia  of 
sufTicient  severity  and  Aiagnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  ReHef  and  Emergency 
Assistance  Act  f  The  Stafford  Act").  I, 
therefore,  declare  (bat  such  a  major  disaster 
exists  in  the  State  of  Rhode  Island. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  anthorized  to  allocate  from  funds 
available  for  these  purposes,  sudi  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  .are  autkohzed  to  provide  Public 
Assistance  and  Disaster  Unemployment 
Assistance  in  the  designated  areas.  Other 
Indivtdual  Asstatanoe  programs  may  be 
provided  at  a  later  time,  if  needed.  Consistent 
with  the  rcqutrement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 


Public  Facility  and  Public  Housing 
Assistaaoe.  dhali  be  for  a  period  cot  to 
exceed  six  aocnUhs  after  the  date  of  this 
declaration. 

Notice  is  bereby  yven  that  psrsuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Enaergeocy  ^lan^^geraent 
Agency  under  Executive  Order  1214B,  I 
hereby  appoint  Edward  A.  Thomas  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordrnatmg  OfRcer  for  this  declared 
disaster. 

I  do  hereby  tJetermine  the  following 
areas  of  the  State  of  Rhode  Island  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

The  counties  of  Bristol,  Kent,  Newport. 
Providence,  and  Washington  for  Disaster 
Unempluyniertt  Assistance;  and 

The  counties  of  Bristol,  Bert,  Newport, 
Pr»vi<ieiioe.  mm!  Washington  lor  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Ho. 
B3.S16.  Disaster  Assistance.) 
ferry  D.  lennings, 

Deputy  Director,  Federal  Emergency 
Management  Agency. 
|FR  Doc  91-21797  filed  »-af»-8l;  »:45  amj 

BtLUNG  CODE  STIS-OI-H 


(FEMA-9tX-0Rl 

Wiscoftsta;  Ainendmedl  To  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 


SUMMARY:  This  inotice  amends  the  notice 
of  a  maior  disaster  for  the  State  oT 
Wisconsin  (FEMA-912-DRJ.  dated 
August  6, 1991.  and  related 
determioa  lions. 
DATES:  Atigost  2Q.  1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472(202)646-3611. 

Notice:  The  notioe  of  a  major  disaster  for 
the  Sute  of  Wisconsia  dated  August  &  1991. 
is  hereby  amended  to  include  the  following 
areas  among  those  areas  determined  to  have 
been  adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the  President  in 
his  declarativn  of  August  6, 1891 

Washington  County  for  Public  Assistance. 
(Catalog  of  Federal  Donwstic  Assistance  No, 
83.S16.  Dinrster  Asaistanoe.) 
Grant  C  1>etenon, 

Associate  Director,  State  and  Local  Programs, 
and  Support,  fedenal  Emergency 
Management  Agency. 
|FR  Ooc.  91-2179S  Filed  0-1&-01;  6:45  am] 

WLLINQ  CODE  e71*-02-M 
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FEDERAL  RESERVE  SYSTEM 

Manufacturers  Hanover  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nontianicing  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound  - 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  26, 
1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Manufacturers  Hanover 
Corporation,  New  York,  New  York;  to 
acquire  Manufacturers  Hanover 
Servicing.  Inc.,  Deerfield  Beach,  Florida, 
and  thereby  engage  in  acquiring  certain 
assets  of  Centrust  Mortgage  Corporation 
comprising  the  mortgage  originating, 
producing,  acquiring,  securitizing.  and 
selling  mortgage  loans  and  securities 
based  on  and  backed  by  such  mortgage 


loans  pursuant  to  S  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  5, 1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-21780  Filed  9-10-91;  8:45  am) 

MiXNM  COOC  «31fr41-F 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

agency:  General  Accounting  Office. 

ACTtON:  Notice. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended,  notice 
is  hereby  given  that  a  meeting  of  the 
Federal  Accounting  Standards  Advisory 
Board  will  be  held  on  Thursday, 
September  26, 1991,  from  9  a.m.  until  4 
p.m.  in  room  7313  of  the  General 
Accounting  Office.  441  G  St.  NW.. 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of  a. review  of  the  minutes  of  the 
August  22  meeting  and  the  continuation 
of  discussion  on  draft  exposure  draft  on 
federal  accounting  standards.  We 
advise  that  other  items  may  be  added  to 
the  agenda;  interested  parties  should 
contact  the  Staff  Director  for  more 
specific  information. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

DATES:  September  26. 1991. 

addresses:  441  G  St..  NW..  room  7313. 
Washington.  DC  20548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Young,  Staff  Director.  401  F  St. 
NW..  room  302.  Washington.  DC  20001. 
or  call  (202)  504-3336. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  section  10(a)(2),  88 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988):  41  CFR 
101-6.1015  (1990). 

Dated:  September  6, 1991. 
Ronald  S.  Young. 

Staff  Director. 

IhK  Doc.  91-21803  Filed  9^10-91:  8:45  am) 
MLUNO  CODE  1«10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91F-0271) 

Atociiem  Norttr  America,  Inc;  Filing  of 
Food  Additive  Petition;  Amendment 

aoency:  Food  and  Drug  Administration. 

HHS. 

action;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Atochem  North  America,  Inc.  to 
indicate  that  the  petitioned  additive  /3.3 
(or  4)- 

bis(octadecylthio)cyclohexylethane  is 
intended  as  an  antioxidant  for  general 
use  in  polymeric  articles  intended  for 
food  contact.  The  previous  filing  notice 
indicated  that  the  additive  was  for  use 
only  as  a  component  of  paper  and 
paperboard. 

FOR  FURTHER  INFORMATION  CONTACT. 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  301-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  August  8. 1991  (56  FR  37712),  FDA 
announced  that  a  petition  (FAP 1B4274) 
had  been  filed  by  Atochem  North 
America,  Inc.,  c/o  1150 17th  St.  NW.. 
Washington,  DC  20036.  proposing  that 
the  food  additive  regulations  be 
amended  in  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  to  provide  for  the  safe  use  of  ^,3 
(or4)- 

bis(octadecylthio)cyclohexylethaneas 
an  antioxidant  in  polymeric  articles 
intended  for  food  contact  use. 

Upon  further  review  of  the  petition, 
the  agency  notes  that  the  petitioner 
requested  use  of  the  additive  for  general 
use  in  polymers  rather  than  only  as  an 
additive  for  paper  and  paperboard. 
Therefore,  FDA  is  amending  the  filing 
notice  of  August  8. 1991.  to  state  that  the 
petitioner  requested  the  food  additive 
regulations  be  amended  in  S  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  to  provide  for  the  use  of  i3,3(or 
4)-bi8(octadecylthio)cyclohexylethane 
as  an  antioxidant  for  general  use  in 
polymeric  food-contact  articles. 

TTie  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
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I 


■wjpport^  that  finding  will  be 
regHlalion  in  the 
n  accordance  with  21 


the 


evidence 
published  with 
Federal  Register 
CFR  25.40(cV 

Dated:  August  30 
Fred  R.  Shank, 

Director.  Center  fo^food  Safety 
Nutritiem. 
|FR  Doc  91-2184B 
MLIIMG  CODE  41WM)liM 


ederal  Register  /  Vol.  56,  No.  176  /  Wednesday.  September  11.  MOT  .    Notices 


199L 

rand  Applied 
9-10-91:  8:45  am] 


iUed 


( Docket  Ko.  89F-08941 

Edwards-Councaor  Co.,  Inc^  FKng  of 
Food  Additive  Pftitioa;  Amendmont 


agency:  Food  ai 
HHS. 
AcnOM:  Notice. 


I  Drug  Administration. 


SUMMART:  The  F(iod  and  Drug 
Administration  (SDA)  is  amending  the 
filing  notice  for  arfood  additive  petition 
filed  by  EdwardsfCouncilor  Co..  Inc..  to 
provide  for  the  safe  use  of  a  sanitizing 
solution  containing  /7-alkyl(Ci2- 
Cislbenzyldrmet^Vammontum  chloride, 
calcttmi  stearate.fsodium  bicarbonate, 
starch  and/tw  dextrine,  and  methylene 
blue  as  a  colorar*  tjn  foed-processing 
equipment,  uterrefls,  and  other  food- 
contact  equipment.  This  notice  amends 
the  previous  filing  notice  to  include 
ammalnuzn  chloride  as  a  component  of 
the  sanitizing  soUition. 

ITION  COMTACr 
Ido,  Center  for  Food 
Rd  Nutrition  fHFF-335), 
ninistration,  200  C  St. 
DC  20204,  202-472- 


FOW  WmTtKW  \*i 

Gillian  Rebert-Ba 

Safety  aad  Appl^ 

Food  and  Drag  i 

SW..  Washingtc 

5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  pabhshed  rn  the  Federal  Register 
of  October  27, 19  S  (54  FR  43861),  FDA 
announced  that  s  petition  (FAP  9B4159) 
had  been  filed  bj  Edwards-Councilor 
Co.,  Inc.  427  Bak  jt  Rd..  Airport 
Industrial  Park,  \  irginia  Beach.  VA 
23455.  proposing  that  §  178.11)10 
Sanitizing  solutii  tns  (21  CFR  178.1010) 
be  amended  to  p  ovide  for  the  safe  use 
of  a  sanitizing  ao  ation  containing  n- 
alkylfCii-CuJbei  zyldimethyl 
ammonium  chlor  de,  calcium  stearate, 
sodium  bicarbon  ite.  starch  and/or 
dextrine,  and  methylene  blue  as  a 
colorant  on  food  processing  equipment, 
utensils,  and  othi  sr  food-contact 
equipment.  On  p  ige  43861.  colimin  3.  the 
component  amm  )mum  chloride  was 
omitted  from  theilist  of  ingredients.  "Hie 
list  of  componen  s  In  the  subject 
sanitizer  is  herel:  y  amended  to  include 
the  following  sul  stances;  n-aIkyl(Cir- 
Cisjbenzyldimefl  ^lammonium  chloride, 
ammonium  chlor  de.  calcium  stearate. 
sodium  bicarbon  ite.  starch  and/or 
dextrine,  and  me  thylene  blue. 


The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  net  required  ajid 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  inrpatrt  and  the 
evidence  supporting  that  fmding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Aagust  3a  IBBl. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  91-21849  Filed  9-10-91:  8:45  am] 
MLLMO  CODE  4160-01-M 


[Docket  No.  91F-0334] 

Heveafil  Sendkian  Barhad;  FMing  of 
Food  Additive  Petition 

AOENCV:  Food  and  Drug  Administration. 

HHS. 

ACTtOM:  Notice. 

summary:  The  Food  and  Drag 
Administration  (fDA)  is  announcing 
that  Heveaiil  Sendtrian  Berkad  had  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  ameruledto 
provide  for  the  safe  use  of  natural 
rubber  latex,  sulfur,  kaolin,  butylated 
reaction  product  of  p-cresol  and 
dicyclopentadiene,  zinc 
dibenzyldrthiocarbamate,  talc, 
ammomum  caeeinate.  and  sodium  salt  of 
polymerired  alkyl  aryl  sulfonic  acid  as 
components  of  latex  rubber  thread  in 
contact  with  meat  and  poultry. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  {HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW-. 
Washington,  DC  20204,  202-472-5690. 
suppuementarv  information:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Acttsec.  409(bl(5)  (21  U.S.C.  348(b)(5])). 
notice  is  given  that  a  petition  (FAP 
1B4276)  has  been  filed  by  Heveafil 
Sendirian  Bcrhad.  4740-G  Dwight  Evans 
Rd.  Charlotte.  NC  28217.  The  petition    . 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
natural  rubber  latex,  sulfur,  kaolin, 
butylated  reaction  product  of  p-cresol 
and  dicyclopentadiene,  zinc 
dibeazyldithiocarbamate,  talc, 
ammonium  caseinate.  and  sodium  salt  of 
polymerized  alkyl  aryl  sulfonic  acid  as 
components  of  latex  rubber  thread  in 
contact  with  meat  and  poultry. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
dgency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availabiVity  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Regwter  <n  accordance  with  21 
CFR  25.40(c). 

Dated:  August  JO.  2flRl. 
Fred  R.  Shank. 

Director.  Center  for  ToodSafety  and  Applied 

Nutrition. 

[FRDoc.  91-21850  Filed  9-10-91;  8:45  am) 

■ILUNG  COOE  41«M)1-II 


[DocketiNo.  B4III-0321] 

IMedtronlc,  Inc;  Prwnaf1t«t  Approval  of 
the  SynchroiMed®  Infusion  System 

AOENCV:  Food  and  Drug  Adnrinistration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Adnjinistration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Medtronic,  Inc., 
Minneapolis,  MN,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976.  of  the 
SynchroMed®  Infusion  System  for 
intrathecal  administration  of 
preservative-free  morphine  sulfate.  Aftei 
reviewing  the  recommendation  of  the 
General  Hospital  and  Personal  Use 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  July 
25,  1991,  of  the  approval  of  the 
Supplemental  application. 

DATES:  Petitaons  for  adnoinistrative 
review  by  October  11. 1991. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  tHFA-3e»5),  Food 
and  Drug  Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 

FOR -FURTHER  INFORMATION  CONTACT: 

Amalie  Mattan,  Center  for  Devices  and 
Radiological  Health  (HFZ-420),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427-1225. 

SUPPLEMENTARY  INFORMATION:  On 

August  18, 1987.  Medtronic.  Inc.,  7000 
Central  Ave.  NE..  Minneapolis.  MN 
55432,  submitted  to  CDRH  a 
supplemental  application  for  prcmailcet 
approval  of  the  SynchroMed'  Infusion 
System.  This  device  is  indicated  for  the 
delivery  of  preservative-free  morphine 
sulfate  «p>proved  for<;ontirraous 
intrathecal  administration  for  the 
treatment  of  chronic  intractable  pain  of 
malignarrt  origin. 
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On  October  6. 1987,  the  General 
Hospital  and  Personal  Use  Devices 
Panel  of  the  Medical  Devfces  Adrisory 
Committee,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  July  25. 1991,  CDRH 
approved  the  supplemental  apphcation 
by  a  letter  to  the  applicant  fr»m  Ihe 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  {He  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  ofTice 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  m  the  heading  of  this 
docimtent. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Amahe  Mattan  (HFZ- 
420),  eddress  above. 

Opportunity  for  Administrative  Review 

Section  S15(dl  (3)  of  the  Federal  Food, 
Drug,  end  ConneUc  Act  {the  ect)  (21 
U.S.C.  360e(d)  (3)  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFRpart  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideratioQ  under  {  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supportif^g 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  throu^ 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Regieter.  If  FDA  gram  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  the 
review  will  occor,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  11, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  date  and  information, 
identified  wJth  Ihe  name  of  the  device 
and  the  docket  numl»er  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 


seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Tbis  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  52^)  (21  Uj&JI  360e(d}.  380^(h])) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  end  Drugs  {21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radtological  Health  (21  CFR  5.53). 

Doited:  September  4, 1991. 
Elizabeth  O.  Jacobsoo. 

Deputy  Director.  Center  fof  Devices  aad 

Radiological  Health. 

[FR  Doc.  91-21851  Filed  9-10-01:  •;4S  am] 


National  InstttutM  of  Health 

National  Cancor  Institute;  NCI  Briefing 
on  SPORE  Program 

Notice  is  hereby  given  of  a  briefing  by 
National  Cancer  Institute  (NCI)  staff  on 
the  NCI  Specialized  Programs  of 
Research  Excellence  (SPORE)  in  Breast 
Cancer,  in  Lung  Cancer,  and  in  Prostate 
Cancer.  October  8, 1991,  at  the  St.  Louis 
Airport  Marriott  Hotel,  1-70  at  Lambert 
Airport.  St.  Louis,  Missoari. 

"The  briefing  will  be  open  to  the  public 
on  October  8  from  8  a.m.  to  12  noon.  The 
agenda  will  indude  an  overview  of  the 
SPORE  program  by  NCI  staff  followed 
by  questions  and  answers.  Attendance 
will  be  limited  to  space  available. 

Rooms  are  available  for  the  night  of 
October  7  at  a  special  rate  of  $58  plus 
tax.  Reservations  should  be  made 
directly  to  the  hotel  at  (314)  423-9700  by 
September  27.  To  receive  the  special 
rate,  mention  the  NCI  briefing. 

For  further  information,  contact  Dr. 
Andrew  Chiarodo,  Organ  Systems 
Coordinating  Branch.  National  Cancer 
Institute,  Executive  Plaza  North.  Room 
316,  Bethesda.  Maryland  20602  (301) 
496-8528. 
Bernadiae  Healy, 
Director,  NIH. 

[FR  Doc.  91-21775  Filed  9-10-91:  8:45  am] 
BtLUNO  CODE  4140-01-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AK-968-4230-1S;  AA-«1030J 

Alaska  Native  Qalms  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sac. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  1«,  1971,  43 


U.S.C.  leoi.  1613(e),  sec.  12  of  the  Act  of 
January  2.  W7>8, 43  U.S.C.  1811  n,  as 
amended,  and  Par.  l.C.{2)  of  the 
document  entitled  'Terms  and 
Conditions  for  Land  Consolidation  and 
Management  in  the  Cook  Inlet  Area." 
will  be  issued  to  Cook  Inlet  Region.  Inc., 
for  approximately  10  acres.  The  lands 
involved  are  in  the  vicinity  of  Elfin 
Cove,  Alaska,  and  are  described  am 

Cooper  Rivw  MaiMkB.  Alaska 

T.  42  S.  R.  SS  E.,  wisuiveyel 
Sec  25.  Tract  D. 
Sec  28,  Trad  B. 

A  notice  of  the  decision  will  be 
published  onoe  a  week,  for  four  (4) 
consecutive  weeics.  in  the  Juneau 
Empire.  Copies  of  the  decisions  may  be 
obtained  by  cootacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh  Avenue. 
#13.  Anchorage.  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
Government  or  regional  corporation, 
shall  have  until  October  11, 1991.  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

CbfiMyMlcMI, 

Lead  Land  tow  Examiner  Branch  of  Cook 
Inlet  andAhtna.  AdfadiaHion. 
|FR  Doc.  91-21782  PHed 9-10-91;  B.45  am| 

anjJNO  COM  4S1»^IA-M 


I AK-9S3-4290-15;  f-14«31-Ai 
Alaska  Native  Claims  Ssloclton 

In  accordance  with  Departmental 
regulation  43  CFR  2650J{d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C.  1601. 1613(a),  will  be 
issued  to  The  Kuskokwim  Corporation 
(successor  in  interest  to  Aiuak  Limited) 
for  approximately  295  acres.  The  lands 
involved  are  in  the  vicinity  of  Aniak. 
Alaska. 

Parcel  of  land  wrthin  U.S.  Survey  No.  283B, 
AlasJia.  located  in  T.  17  N.,  R.  57  W.. 
Seward  Meridian,  Alaska. 
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A  notice  of  the  de<  ision  will  be 
published  once  a  we  >k.  for  four  (4) 
consecutive  weeks,  ia  the  The  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  W  ;st  Seventh  Avenue. 
«13.  Anchorage.  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claimin  5  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  )f  the  Federal 
government  or  regioi  lal  corporation, 
shall  have  until  Octc  ber  11, 1991,  to  file 
an  appeal.  However  parties  receiving 
service  by  certified  1  lail  shall  have  30 
days  from  the  date  cf  receipt  to  file  an 
appeal.  Appeals  mui  t  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filii  ig  an  appeal  may  be 
obtained.  Parties  wl  o  do  not  file  an 
appeal  in  accordanc  e  with  the 
requirements  of  43  C  FR  part  4,  subpart 
E,  shall  be  deemed  1 3  have  waived  their 
rights. 

Marilyn ).  Bramner, 
Land  Law  Examiner,  B  -anch  ofCalista 
Adjudication. 
|FR  Doc.  91-21791  File  1 9-10-91;  8:45  ami 

BIUJNQ  COOC  4310->IA-M 


Sec.  23.  S'/4SEV«:  • 

Sec.  24.  SWy«,  W'/^SE'/4.  and  SE%SE%: 

Sec.  26.  N'/^N'/4  and  SW'ANW'A: 

Sec.  27,  SEy4NEV«,  SW/iSWA.  NEWiSE'A. 

and  SV^SE'/i: 
Sec.  28,  lots  1  and  2,  and  S'/iSE'A; 
Sec.  32,  lot  3  and  SEV4NEV!i; 
Sec.  33,  lots  1  and  2,  and  NViNEVi; 
Sec.  34,  WV4NEy4,  NWiNWy4,  and 

SEy4NWV4. 

•T-    p  C      D    5  P 

Sec.  19,  lots  10. 11,  and  12,  and  SEy4SWy4; 
Sec.  26,  W'/iNWy4,  SEV4NWy4.  E'ASWy4. 

andW^SEVi; 
Sec.  27,  NEy4,  S'ANWy4.  and  NWy4SWy4; 
Sec.  28,  SEy4NEy4.  N'ASMi,  and  S%SWy4: 
Sec.  29,  SWy4NWy4,  N'ASVi,  and 

SEy4SWy4; 
Sec.  30.  lots  1  and  2,  NEV4,  NEy4NWy4.  and 

NEy4SEy4; 
Sec.  35,  WV4EV4,  NEy4NWy4,  and  E'/zSEV*. 

The  areas  described  aggregate 
approximately  1,900  acres  in  Marion  County. 
Dated;  August  26, 1991. 

Robert  E.  MoUohan, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  91-21783  Filed  9-10-«l:  8:45  am) 

BHJJNa  COOC  4310-33-M 


(OR-943-4214-10;  GP 1-185;  ORE-028S1A] 

Opening  of  National  Forest  Lands; 
Oregon 

agency:  Bureau  of  |and  Management. 

Interior. 

action:  Notice. 


action  will  terminate  the 
e  effect  as  to  1.900 
F(^rest  land  included  in 
for  withdrawal 
»Jorth  Fork  Road 


summary:  This 

temporary  segregate 

acres  of  National 

a  former  applicatioi 

involving  the  Little 

Zone. 

EFFECTIVE  DATE:  Ocjtober  20,  1991 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  SuUivan.  BLM,  Oregon  State 

Office.  P.O.  Box  29<  5.  Portland.  Oregon 

97208,  503-280-7171 . 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  the  regulations  c  jntained  in  43  CFR 

2310.2-l(e).  at  8:30  i.m..  on  October  20, 

1991.  the  following  iescribed  lands  will 

be  relieved  of  the  temporary  segregative 

effect  of  the  formen  withdrawal 

application  ORE-o|85lA. 

Willamette  Meridian 


Willamette  National 

Those  portions  of 
subdivisions  that  lie 
approved  by  Public 
December  2, 1964, 
3556  of  February  23 

T.  8  S.,  R.  4  E. 


Lmdi 


an  1 


'^orest 

following  described 
iiutside  the  withdrawals 
Order  No.  3502  of 
Public  Land  Order  No. 
1965: 


Fish  and  Wildlife  Service 

Environmental  Assessment:  Wichita 
Mountains  Wildlife  Refuge.  Indiahoma, 
OK 

agency:  Fish  and  Wildlife  Service 
(FWS).  Interior. 

action:  Notice  of  availability  for 
review. 


summary:  The  FWS  is  issuing  this 
notice  to  advise  than  an  environmental 
assessment  for  the  replacement  of  Elmer 
Thomas  Dam  at  Wichita  Mountains 
Wildlife  Refuge  at  Indiahoma. 
Comanche  County.  Oklahoma  is 
available  for  review. 
DATES:  Comments  should  be  submitted 
to  the  Associate  Manager  (OK/TX), 
Division  of  Refuges.  Fish  and  Wildlife 
Service,  P.O.  Box  1306.  Albuquerque. 
New  Mexico.  87103  by  September  30, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  M.  Kathleen  Wood,  Refuge  Program 
Specialist,  Fish  and  Wildlife  Service. 
P.O.  Box  1306.  Albuquerque,  New 
Mexico.  87103,  Telephone  (505)  766-2036 
extension  29. 

SUPPt^EMENTARY  INFORMATION:  As  a 
result  of  field  investigations,  the  Elmer 
Thomas  Dam  was  determined  to  be 
unsafe.  Emergency  measures  taken  in 
1988  included  draining  the  reservoir  and 
modification  to  the  North  spillway. 
Although  these  emergency  measures 
and  continued  stand-by  pumping 


procedures  have  been  considered 
successful  as  interim  steps,  water 
seepage  through  the  Dam,  inadequate 
spillways,  and  the  lack  of  a  functional 
low-level  outlet  for  draining  the 
reservoir  are  a  threat  to  the  integrity  of 
the  Dam  and  public  safety. 

The  EA  presents  discussions  of 
alternatives  for  alleviating  the  Dam's 
safety  deficiencies.  It  also  includes 
evaluations  of  the  environmental  and 
socioeconomic  impacts  associated  with 
those  alternatives  and  proposes  an 
action  to  be  taken. 

The  FWS  proposes  to  replace  the 
existing  Elmer  Thomas  Dam  with  a  new 
roller  compacted  concrete  dam  of 
slightly  greater  height  than  the  existing 
dam.  The  lake  will  be  restored  to 
operations  very  similar  to  those  that 
existed  before  the  lake  was  drained.  The 
proposed  action  also  includes 
modifications  to  the  spillways. 

Other  alematives  considered  includes 
no  action,  removal  of  existing  structure 
with  no  replacement,  repair  of  existing 
structure,  and  replacement  of  the 
existing  dam  with  a  100-year  flood 
control  structure. 

Copies  of  the  EA  are  available  for 
review  at  the  Wichita  Mountains 
Wildlife  Refuge.  Route  1.  Box  448. 
Indiahoma,  OK  73552,  FWS  Bridge/Dam 
Safety  Office,  145  Union  Ave. 
Lakewood.  CO  80228.  and  the  Southwest 
Regional  Office.  FWS.  500  Gold  SW. 
P.O.  Box  1306.  Albuquerque.  NM  87103. 

M.  Kathleen  Wood. 

Refuge  Program  Specialist,  Albuquerque,  New 
Mexico. 

[FR  Doc.  91-21792  Filed  9-10-91;  8:45  am) 
WUmO  COM  4310-SMI 


National  Park  Service 

Cape  Cod  National  Seashore,  South 
Weiifleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92--t63.  86  Stat.  770.  5  U.S.C. 
App.  1  section  10).  that  a  meeting  of  the 
Cape  Cod  National  Seashore  Advisory 
Commission  will  be  held  on  Friday. 
September  20. 1991. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carry  out 
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the  proviaions  of  the  secticms  4  btkI  5  of 
the  Act  ««tabK^ng  the  Seashore. 

The  oomtnission  memberf  wUJ  meet 
for«  regular  bosinesfi  meeting  wliidi 
will  coDveae  at  Patk  Headquailnn. 
Manconi  Station.  South  Weilfleet. 
Massachusetts  at  1  p.m.  for  the 
following  reaBORK 

1.  AdoptioQ  of  Agenda. 

2.  Approval  of  Minutes  of  Prevknis 
Meeting. 

3.  Old  Business. 

4.  Reports  of  OfTicers. 

5.  Superintendent's  Report. 

6.  Niokerson  Fund  Kecommendations. 
T.  North  Atlantic  Region  Statement  of 

Direction. 

8.  Preeeirta^ion  on  T4otA  Traro  Air 
Force  Station  Affordable  Housing. 

9.  Presentation  on  Boston  Harbor 
Sewage  Outfall  Proiect 

10.  New  Business. 

11.  Agenda  for  Next  Meeting. 

12.  Date  for  Next  Meeting. 

13.  CommunicatioR^public  commeat. 

14.  Adjournment. 

The  business  meeting  is  open  to  the 
public.  It  is  expected  that  15  persons 
will  be  able  to  attend  the  session  hi 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  ivntten  statements.  Such  requests 
should  be  made  to  the  fwilc 
supersirtendent  at  least  seven  days  prior 
to  the  meeting. 

Further  infomiatkin  owicemiag  this 
meeting  may  be  obtained  from  the 
Superintendent.  Cape  Cod  National 
Seashore,  South  Wellfleet  MA  02663. 

Dated:  September  S,  1981. 
GeraMaftMea. 

Regional  Director. 

|FR  Ooc.  91-Z18Z3  Filed  O-lTV-fll:  t:tS  am] 

BUJJNO  CODE  4S«0-nMi 


INTERNATIONAL  TRADE 
COMMISSION 

( Investigation  Ho.  3S7-TA-324] 

Certain  Acid-Wa«had  Oenim  Gamwnts 
and  AocBssorlM;  Racalpt  of  InHW 
Determination  TomiMMng 
Respondant  on  Sw  Boola  of  Cowaent 
Order  Agraamant 

aocnct:  U.S.  fntematimial  Trade 
Commission. 

action:  Notice  is  hereby  given  that  fee 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  foDowing  respondent  un 
the  basis  of  a  consent  order  agreement 
Bugle  Boy  Industries.  Inc. 

suppifMEifTAiiT  information:  This 
investigation  is  being «o«dttcted 


pursuant  to  section  337  <j(  the  Tariff  Act 
of  1930  [19  U.S.C.  1337].  Under  the 
Commnmon's  rules,  the  presiding 
officer's  initial  determination  will 
beoome  the  de«(ermination  of  the 
Comrnission  thirty  (30)  days  after  the 
date  of  its  service  npon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  viatter  was  served 
upon  the  parties  on  Septeaiber  4, 1991. 

Copies  of  the  initial  determination,  the 
consent  order  agreement  and  all  other 
noBoonfideatial  doxumients  £iied  in 
connection  with  this  investigation  are 
available  for  taspedion  during  official 
business  hours  (B:4S  ajn.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commissioa.  500  £ 
Street,  SW.,  Washingtoa.  DC  20436, 
telephone  202-205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  oontactiag  the 
Commission'*  TDD  terminal  on  202-205- 
1810. 

WftrmN  COail—lTa.  Interested  persons 
may  file  written  comments  with  the 
Commissioa  concerning  termmation  of 
the  aforementioned  resfiondent  Tlie 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commissian,  500  E 
Street.  SW.,  Washington,  DC  20436,  no 
later  than  M  days  after  putdication  of 
this  notice  in  the  Fadecal  Aegister.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof]  to  the  Commission  in 
caofideiu:e  must  request  confidential 
treatment  Soch  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Coramtssion  will  either 
accept  the  submission  in  coniklence  or 
return  it 

FOR  FURTHER  INFORMATION  CONTACT 

Ruby  ].  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-205-1802. 

Issued:  September  4, 1991. 

By  order  of  the  ConuBisMon. 
Kenneth  R.  Masoa. 
Secretary. 

'  |FR  Doc.  91-21811  Filed  9-10-91:  8:45  am) 
mlunqcom: 


(Investigation  337-TA-321] 


Certain  SoM  Drinks  ami  Their 
Contalnara;  Racotpt  ol  Initial 
Delamrtaatton  Tarmlaatiiig 
Reapondanta  on  the  Baals  of  Oonaant 
Order  Asraemont 

AOBNCV:  U.S.  International  Trade 
Commission. 


action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  abore  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  International  Grain  Trade. 
Inc.,  Colgran  Ltda.  and  MA  Universe 
Trading  Coip. 

SUPPlfMENTARV  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337].  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  {30]  days  after  the 
date  of  its  servioe  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determinatioa.  The  initial 
determination  in  this  matter  was  ser\'ed 
upon  parties  on  September  4, 1991. 

Copies  of  the  initial  detenaination.  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  tins  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.aL  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  US. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS.  Interested  persons 
may  file  written  comments  %vith  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Conunission,  500  E 
Street.  SW..  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
the  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof]  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it 

Fon  FtMrmen  imformathmi  contact: 
Ruby  \.  Dionne.  Office  of  the  Secretary, 
U.S  International  Trade  Commissioa 
Telephone  (202)  285-1802. 

Issued:  September  4, 1991. 
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By  order  of  the  Comi  ^ 
Kenneth  R.  Mason. 

Secretory. 

(FR  Doc.  91-21812  Filei 

MUJNa  CODE  7030-03-41 


9-10-gi:  8:45  am] 


[Investigation  No.  731  -TA-483  (Rnal)] 

Certain  Personal  W^rd  Processors 
From  Japan 


Erratum 


of  the  Commission's 


The  last  sentence 
final  determination :  lotice  published 
August  28, 1991  (56  fR  42636)  in  the 
above-referenced  investigation  should 
be  corrected  to  read  as  follows: 

The  views  of  the  ( )ommis8ion  are 
contained  in  USITC  Publication  2411 
(August  1991),  entitled  "Certain  Personal 
Word  Processors  frt  m  Japan: 
Determinations  of  tJ  e  Commission  in 
Investigation  No.  73  l-TA-483  (Final) 
Under  the  Tariff  Acl  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

Issued:  September  6, 
By  Order  of  the  Coidmission 
[FR  Doc.  91-21810  File^ 

BtLUNG  COOE  7030-02-M 


1991. 
iissi( 
9-10-91;  8:45  am) 


llnv.  No.  337-TA-290 

Certain  Wire  Electrical  Discharge 
■Machining  Apparatus  and  Components 
Thereof;  Commission  Order 
Suspending  Limited  Exclusion  Order 
and  Cease  and  Desist  Orders 


agency:  U.S.  International  Trade 
Commission. 
action:  Notice  of 
suspending  limited 
cease  and  desist  orders 


C  jmmission  order 
•xclusion  order  and 


AUTHORITY:  19  U,  5.C.  1337(1<)(1),  19CFR 
211.57. 

SUMMARY:  The  Corr  mission,  having 
received  information  indicating  there 
has  been  a  cessatio  i  of  production  of 
the  products  at  issu  e  by  the 
complainants  in  the  United  States,  has 
determined  to  issue  an  order  suspending 
the  limited  exclusion  order  and  cease 
and  desist  orders  is  sued  at  the 
conclusion  of  the  al  tove-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  C.  Odom,  Es(  .,  Office  of  Unfair 
Import  Investigatio  is,  U.S.  International 


Trade  Commission, 


2574.  Hearing-impa|red  individuals  are 
ation  on  this  matter 


advised  that  infom 

can  be  obtained  by  contacting  the 

Commission's  TDD 

205-1810 


telephone  (202)  205- 


terminal  on  (202) 


SUPPLEMENTARY  INFORMATION:  At  die 

conclusion  of  the  above-captioned 
investigation,  the  Commission  issued  an 
order  excluding  from  entry  into  the 
United  States  wire  electrical  discharge 
matching  apparatus  and  components 
thereof,  manufactured  by  or  for 
respondents,  that  infringe  claims  1,  7,  9. 
20,  or  22  of  U.S.  Letters  Patent  No. 
3,928,163  ("the  "163  patent")  and  cease 
and  desist  orders  directed  to  the  four 
domestic  respondents.  In  the  exclusion 
order,  the  Conunission  imposed  a 
reporting  requirement  on  complainants 
to  monitor  the  progress  of  the 
establishment  of  the  domestic  industry 
relating  to  the  '163  patent.  The  latest 
filed  report  and  other  information 
obtained  by  the  Commission  indicate 
that  there  has  been  a  cessation  of 
production  of  patented  wire  electrical 
discharge  machining  apparatus  by 
complainants  in  the  United  States. 
Based  on  this  information,  the 
Commission  determined  to  suspend  the 
exclusion  order  and  cease  and  desist 
orders  issued  in  the  investigation.  In 
view  of  the  complainants'  and  the 
respondents'  concurrence  in  the 
suspension,  the  Commission  also 
determined  to  waive  the  procedural 
requirements  under  Commission  Interim 
Rule  211.57  for  modification  of 
Commission  final  actions. 

Any  request  for  a  lifting  of  the 
suspension  must  be  made  by  filing  a 
petition  with  the  Commission  pursuant 
to  Commission  Interim  Rule  211.57. 

Copies  of  the  Commission's  order  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-2000. 

Issued:  September  5, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-21813  Filed  9-10-91;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Lodging  of  Consent  Decree 

In  accordance  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  complaint 
was  filed  on  July  31, 1991  in  the  United 
States  District  Court  for  the  Middle 
District  of  Louisiana:  United  States  v. 
Ethyl  Corporation.  Civil  Action  No.  91- 
707  B-M2.  On  August  28, 1991  a  Consent 


Decree  between  the  United  States  and 
Ethyl  Corporation  (hereinafter  "Ethyl") 
was  lodged  with  the  court.  This  Consent 
Decree  settles  the  government's  claims 
in  the  complaint  against  Ethyl  pursuant 
to  the  Clean  Water  Act,  33  U.S.C.  1251  et 
seq.  ("the  Act"),  and  the  conditions  and 
limitations  of  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  Permit  No.  LA0004090.  Ethyl 
agreed  to  (1)  perform  injunctive  relief  to 
protect  public  health  and  the 
environment  in  the  future,  and  (2)  pay  a 
civil  penalty  of  seven  hundred  fifty 
thousand  dgllars.  The  complaint  alleged, 
in  part,  that  Ethyl  owns  and  operates  an 
industrial  facility  located  in  Baton 
Rouge,  East  Baton  Rouge  Parish, 
Louisiana  (the  "plant")  that  discharges 
pollutants  to  waters  of  the  United  States 
(the  Monte  Sano  Bayou  and  then  to  the 
Mississippi  River),  in  violation  of  its 
NPDES  Permit  No.  LA0004090. 

Under  the  terms  of  the  proposed 
Consent  Decree,  Ethyl  agrees  to  perform 
an  environmental  and  management 
audit  of  its  waste  water  discharge  at  the 
plant  by  hiring  an  independent 
contractor,  approved  by  EPA,  to  conduct 
a  thorough  and  complete  audit  of  any 
water  that  leaves  the  plant.  Prior  to 
termination  of  the  Decree  and  the 
Court's  jurisdiction,  an  officer  of  the 
company  must  certify  that  the  audit  has 
been  completed  and  implemented,  and 
the  company  has  remained  in 
compliance  with  its  current  permit  for  a 
period  of  at  least  six  months.  The 
Consent  Decree  also  calls  for  Ethyl  to 
pay  the  United  States  seven  hundred 
fifty  thousand  dollars  in  a  civil  penalty. 
The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v.  Ethyi 
Corporation,  D.J.  Ref.  90r-5-l-l-3351. 

The  proposed  Consent  Decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 

EPA  Region  VII 

Contact:  Quintin  Farley,  Office  of 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency,  Region  VI.  1445 
Ross  Avenue,  suite  1200.  Dallas. 
Texas  75202-2733. 
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United  States  Attorney's  Office 

Assistant  United  States  Attorney.  Civil 
Division,  Middle  District  of  Louisiana. 
352  Florida  Street.  Baton  Rouge. 
Louisiana  70801. 

Copies  of  the  proposed  Consent 
Decree  mayBlso  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW.,  Box  1097.  Washington. 
DC  20004.  (202)  347-7829.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Document 
Center.  When  requesting  a  copy  of  the 
Decree,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  $5.00 
payable  to  "Consent  Decree  Library." 
Barry  M.  Hartman, 
Acting  Assistant  Attorney  Genera/. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  91-21722  Filed  9-10-91:  8:45  am] 
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Lodging  of  Consent  [>ecree8  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  Thursday,  August  29. 1991. 
two  proposed  Consent  Decrees  in 
United  States  v.  C.  Robert  Ivey,  et  ai, 
Civil  Action  No.  89  CV  71179DT  were 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan.  Both  proposed  Consent 
Decrees  concerns  the  hazardous  waste 
site  known  as  the  Liquid  Disposal. 
Incorporated  ("LDI")  Site,  located  at 
3901  Hamlin  Road  in  Shelby  Township, 
Macomb  County,  Michigan.  One 
Consent  Decree  sets  forth  a  settlement 
with  Defendant  Frontier  Chemical 
Waste  Process,  Inc.  and  the  other 
Consent  Decree  sets  forth  a  settlement 
with  Defendants  Raymond  J.  Brinkman 
and  Metro  Tank  Service,  Inc.  Under  the 
terms  of  the  Consent  Decree  with 
Frontier  Chemical  Waste  Process,  Inc., 
the  United  States  will  receive  a  payment 
of  $500,000  as  reimbursement  for  the 
United  States'  response  costs  at  the  LDI 
Site.  Under  the  terms  of  the  Consent 
Decree  with  Mr.  Brinkman  and  Metro 
Tank  Service,  Inc..  the  United  States  will 
obtain  judgments  against  each  of  the 
two  defendants  for  $4.8  million  and  will 
receive  payments  totalling  $25,000  as 
reimbursement  to  the  United  States  for 
its  response  costs  at  the  LDI  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  either  or  both  of  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 


General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  C 
Robert  Ivey.  et  oL.  D.J.  Ref.  90-11-2- 
220A. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  231  West  Lafayette,  Detroit. 
Michigan  48226;  at  the  Region  V  Office 
of  the  Environmental  Protection  Agency. 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604;  and  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  Building.  NW.. 
Washington.  DC  20004  (202-347-2072). 
Copies  of  the  proposed  Consent  Decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue,  NW..  Box  1097. 
Washington,  D.C.  20004.  In  requesting  a 
copy,  please  identify  which  decree(s) 
are  requested  and  include  a  check  in  the 
amount  of  $5.25  for  the  Consent  Decree 
with  Frontier  Chemical  Waste  Process, 
Inc.  and/or  $4.50  for  the  Consent  Decree 
with  Mr.  Brinkman  and  Metro  Tank 
Service,  Inc.  (25  cents  per  page  for 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Barry  M.  Hartman, 
Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  91-21723  Filed  9-10-91:  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environmental 
Response,  Compensation,  and  Uablilty 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  21, 1991,  a 
proposed  consent  decree  in  United 
States  v.  Joseph  Simon  fr  Sons  et  a/.. 
Civil  Action  No.  C90-5373B.  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Washington  at 
Tacoma.  The  proposed  consent  decree 
concerns  a  complaint  filed  by  the  United 
States  under  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
42  U.S.C.  9606.  9607.  This  is  a  civil  action 
for  recovery  of  response  costs  that  have 
been  and  will  be  incurred  by  the  United 
States  in  response  to  releases  and 
threatened  releases  of  hazardous 
substances  from  the  facility,  known  as 
the  'Tacoma  Tar  Pits  Site"  located  in 
the  Commencement  Bay  Tide  Flats  area 
of  Tacoma.  Washington,  between  the 


Puyallup  River  and  the  City  of  Tacoma 
waterway.  The  consent  decree  provides 
that  potentially  responsible  generators 
(seven  electric  utilities)  will  pay 
$168,138  to  the  Hazardous  Substances 
Trust  Fund. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Joseph  Simon  fr  Sons, 
et  al.  D.J.  Ref.  90-11-3-307. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Washington  at  Tacoma,  1145 
Broadway  Plaza,  Tacoma,  Washington, 
98402,  at  the  Region  10  Office  of  the 
United  States  Environmental  Protection 
Agency.  Lynn  M.  Williams. 
Administrative  Records  Coordinator. 
Office  of  Regional  Counsel.  1200  Sixth 
Avenue.  Twelth  Floor.  Seattle,  WA 
98101,  at  the  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  room  1515,  Ninth 
Street  and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20530  and  at  the 
Tacoma  Public  Library,  Main  Branch, 
1102  Tacoma  Avenue  South,  Tacoma, 
Washington  98402.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  1521,  601 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20004.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $5.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

The  Administrative  Record  may  be 
examined  at  the  Region  10  Office  of  the 
United  States  Environmental  Protection 
Agency.  Lynn  M.  Williams, 
Administrative  Records  Coordinator, 
Office  of  Regional  Counsel.  1200  Sixth 
Avenue.  Twelfth  Floor.  Seattle.  WA 
98101  and  at  the  Tacoma  Public  Library. 
Main  Branch,  1102  Tacoma  Avenue 
South,  Tacoma,  Washington  98402. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 

[FR  Doc.  91-21724  Filed  9-10-91;  8:45  am)   • 
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Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  EmHronmerftal 
Response.  Compensattoo,  and  Uat>Ulty 
Act 

In  accordance  w  th  Departmental 
policy,  28  CFR  50.7  notice  is  hereby 
given  that  on  August  26, 1991  a  proposed 
consent  decree  in  l/nited  States  v. 
Joseph  Simon  &  Sobs,  et  oL  Civil  Action 
No.  C90-5373B,  wais  lodged  with  the 
United  States  District  Court  for  the 
Western  District  o|  Washington  at 
Tacoma.  The  proposed  consent  decree 
concerns  a  complatnt  filed  by  the  United 
States  under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendi^ents  and 
ReauthorizaUon  A4t  of  1986  (CERCLA), 
42  U.S.C.  9606, 9607.  This  is  a  civil  action 
for  recovery  of  response  costs  that  have 
been  and  will  be  ii^curred  by  the  United 
States  in  response  to  releases  and 
threatened  release*  of  hazardous 
substances  from  th  e  facility,  known  as 
the  'Tacoma  Tar  P  its  Site"  located  in 
the  Commencemer  t  Bay  Tide  Flats  area 
of  Tacoma,  Washhigton.  between  the 
Puyallup  Rrver  ami  the  City  of  Tacoma 
waterway.  The  consent  decree  provides 
that  Joseph  Simon  V  Sons,  a  defendant, 
will  pay  $4,598,000  for  response  costs 
and  penalties. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  pu  blication,  comments 
relating  to  the  pro]:  osed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Frartklin  Station. 
Washington,  DC  2(1044,  and  should  refer 
to  United  States  v.l/iosepA  Simon  S'Sons, 
et  a/..  D.J.  Ref.  90-n-3-307. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  fo  the  Western  District 
of  Washington  at '  acoma,  1145 
Broadway  Plaza.  1  acoma.  Washington, 
98402,  at  the  Regio  1 10  Office  of  the 
United  States  Envi  -onmental  Protection 
Agency,  Lynn  M.  V/illiams, 
Administrative  Rei  ;ords  Coordinator, 
Office  of  Regional  Counsel.  1200  Sixth 
Avenue,  Twelfth  F  oor,  Seattle,  WA 
98101,  at  the  Envinmmental 
Enforcement  Sectii  in.  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Jus  ice,  room  1515,  Ninth 
Street  and  Pennsy  vania  Avenue,  NW., 
Washington,  DC  2  1530  and  at  the 
Tacoma  Public  Library.  Main  Branch, 
1102  Tacoma  Aver  ue  South.  Tacoma, 
Washington  98402  A  copy  of  the 
consent  decree  ma  y  be  obtained  in 
person  or  by  mail  rom  the 


Environmental  Enforcement  Section 
Document  Center,  1521,  601 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $9.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

The  Administrative  Record  may  be 
examined  at  the  Region  10  Office  of  the 
United  States  Environmental  Protection 
Agency,  Lynn  M.  Williams, 
Administrative  Records  Coordinator, 
Office  of  Regional  Counsel,  1200  Sixth 
Avenue,  Twelfth  Floor,  Seattle,  WA 
98101  and  at  the  Tacoma  Public  Library, 
Main  Branch,  1102  Tacoma  Avenue 
South,  Tacoma,  Washington  98402. 
)obn  C  Cniden, 

Chief,  Environmental  Enforcement  Section. 
\¥V.  Doc  91-21725  Filed  9-10-91;  8:45  amj 
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Lodging  a  Final  Judgment  by  Consent 
Pursuant  to  ttie  Compretienstve 
Environmental  Response. 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  July  31. 
1991,  a  proposed  Consent  Decree  in 
United  States  of  America  v.  PPG 
Industries,  Inc.  and  Aluminum  Company 
of  America,  Civil  Action  No.  91-1276, 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania. 

The  proposed  Consent  Decree 
requires  the  Defendants.  PPG  Industries, 
Ina  and  Aluminum  Company  of 
America  (collectively  "Ctefendants")  to 
perform  remedial  action  at  the  Site  and 
to  pay  past  and  future  response  costs 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  yability  Act  ("CERCLA").  The 
Consent  Decree  further  requires 
Defendants  to  implement  the  June  29, 
1990,  Record  of  Decision.  The  Record  of 
Decision  calls  for  capping  of  soils 
contaminated  with  lead  in  excess  of  300 
parts  per  million,  security  fencing  to 
restrict  access  to  the  Site,  and  continued 
monitoring  of  the  ground  water  and 
surface  water.  A  ground  water 
verification  study  will  also  be  performed 
to  determine  if  any  ground  water 
remediation  is  necessary  at  the  Site.  The 
remedial  objective  set  forth  in  the  June 
29, 1990  Record  of  Decision  is  to  prevent 
risk  to  public  health  and  to  the 
environment  through  dermal  contact  or 
ingestion  of  contaminated  soils.  Under 
the  Decree,  Defendants  agree  to  pay  the 
United  States  $89,381.72  in  settlement  of 
the  federal  government's  claim  for 
reimbursement  of  past  response  costs 
incurred  by  EPA  at  the  Site.  IDefendants 
also  agree  to  pay  all  future  oversight 


costs  to  be  incurred  by  the  United  States 
at  the  Site  overseeing  the 
implementation  of  work  under  the 
Decree. 

The  Department  of  Justice  will  receixe 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
pubhcation.  Comments  should  be 
addressed  to  the  Asssitant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington.  DC  20630,  and 
should  refer  to  United  States  v.  PPG 
Industries,  Inc.  and  Aluminum  Company 
of  America  (DOJ  No.  90-11-2-660). 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Pennsylvania,  7th  Avenue  and  Grant 
Street.  Pittsburgh,  Pennsylvania  15219 
and  the  U.S.  Environmental  Protection 
Agency,  Region  lU.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  The  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097.  Washington.  DC  20004.  202-347- 
2072.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  In 
requesting  a  copy  of  the  proposed 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $37.75  (25  cents  per 
page  reproduction  cost)  payable  to 
Consent  Decree  Library. 
Barry  M.  Hartman, 
Acting  Assistant  Attorney  General 
En  vironment  and  Natural  Resources  Division. 
(FR  Doc.  91-21728  Filed  9-10-01;  8:45  am) 
BtLUNQ  COOC  4414-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  dean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  In 
United  States  v.  Union  Oil  Company  of 
California  d/b/a/  Unocal,  Civil  Action 
No.  91-137-N  (E.D.Va),  was  lodged  on 
August  28, 1991  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Virginia.  Defendant  Union  Oil  Company 
of  California  d/b/a  Unocal  owns  and 
operates  a  gasoline  distribution  facility 
in  Chesapeake,  Virginia.  The  Decree 
provides  for  the  payment  of  a  civil 
penalty  of  $80,000  pursuant  to  the 
provision  of  section  211(d)  of  the  Clean 
Air  Act,  42  U.S.C.  7545(d).  in  effect  in 
1989.  The  civil  penalty  is  for  violations 
of  the  gasoline  volatility  regulations  at 
40  CFR  part  80  at  the  Chesapeake 
facility  during  the  period  June  1. 1989 
through  June  8, 1989.  The  Decree  also 
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requires  future  compliance  wit))  the 
gasoline  volatility  regulations  at  the 
Chesapeake  facility  and  provides  for 
stipulated  penalties  for  future  violations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Union 
Oil  Company  of  California  d/b/a 
Unocal,  Civil  Action  No.  91-137-N 
(E.D.Va).  DOJ  reference  #90-5-2-1-1527. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Virginia,  U.S.  Courthouse,  600  Grandy 
Street,  Norfolk.  Virginia  23510,  and  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097.  Washington, 
DC  20004,  (202)  347-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$3.00  (25  cents  per  page  reproduction 
costs),  payable  to  "Consent  Decree 
Library". 
Barry  M.  Hartman, 
Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-21727  Filed  9-10-91:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Changes  to  Revised  Operating 
Instructions  for  Implementing  the  1988 
Amendments  to  the  Trade  Adjustment 
Assistance  Program 

agency:  Employment  and  Training 

Administration. 

ACTION:  Notice  of  changes  1,  2  and  3  to 

General  Administration  Letter  No.  15- 

90. 

summary:  The  Department  of  Labor 
publishes  with  this  notice  Changes  1,  2 
and  3  to  General  Administration  Letter 
(GAL)  No.  15-90.  to  inform  the  States 
and  cooperating  State  agencies  of 
substantive  changes  in  Changes  1,  2  and 
3  to  the  operating  instructions  issued  in 
GAL  15-90.  Changes  1  and  2  to  Training 
and  Employment  Information  Notice 
(TEIN)  No.  13-90  are  also  published 
with  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  M.  Fooks.  Director.  Office  of 


Trade  Adjustment  Assistance, 
Telephone  (202)  523-0555;  this  is  not  a 
toll  free  number. 

SUPKEMENTARY  INFORMATION:  GAL  15- 

90  was  issued  on  August  21, 1990,  and 
was  published  in  the  Federal  Register  at 
55  FR  48770,  together  with  TEIN  13-90. 
GAL  15-90  contains  controlling 
operating  instructions  for  the  States  on 
implementing  the  1988  Amendments  to 
the  Trade  Adjustment  Assistance  for 
Workers  Program.  Changes  1.  2  and  3  to 
GAL  15-90.  announce  substantive 
changes  that  supersede  portions  of  the 
operating  instructions  in  GAL  15-90. 
Changes  2  and  3  were  accompanied  by 
Changes  1  and  2  to  TEIN  13-90. 

The  operating  instructions  in  GAL  15- 
90  and  TEIN  13-90,  and  the  subsequent 
changes  thereto  are  issued  to  the  States 
and  the  cooperating  State  agencies  by 
the  Department  of  Labor  in  its  role  as 
the  principal  in  the  TAA  Program.  As 
agents  of  the  United  States,  the  States 
and  the  cooperating  State  agencies  may 
not  vary  from  the  operating  instructions 
in  these  documents  without  the  prior 
approval  of  the  Department.  Pending  the 
issuance  of  fmal  regulations 
implementing  the  1988  Amendments, 
therefore,  after  the  dates  of  GAL  15-90 
and  Changes  1,  2  and  3  to  GAL  15-90, 
the  operating  instructions  shall 
constitute  the  controlling  guidance  for 
the  States  and  the  cooperating  State 
agencies  in  implementing  and 
administering  the  1988  Amendments. 
The  provisions  of  20  CFR  617.52(c)  shall 
apply  regarding  the  carrying  out  of  the 
operating  instructions  in  these 
documents  and  prior  operating 
instructions  for  the  periods  they  were  in 
effect. 

For  the  reasons  set  out  above. 
Changes  1,  2,  and  3  of  GAL  15-90, 
together  with  Changes  1  and  2  to  TEIN 
13-90,  are  published  below. 

Signed  at  Washington,  DC.  on  Septeint>er  4, 
1991. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor 

Directive:  General  Administration  Letter  No. 

15-90,  Change  1 
To:  All  State  Employment  Security  Agencies 
From:  Donald  ).  Kulick,  Administrator  for 

Regional  Management 
Subject:  Operating  Instructions  for 

Implementing  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988 
Amendments  to  the  Trade  Adjustment 
Assistance  Program,  Including 
Significant  Changes  Affecting  Basic  and 
Additional  TRA  Entitlement 
1.  Purpose.  To  inform  the  States  and  the 
cooperating  State  agencies  of  a  change  to  the 
operating  instructions  issued  in  GAL  15-90, 
which  constitutes  supplemental  operating 
instructions  for  implementing  the 
amendments  to  the  Trade  Adjustment 


Assistance  Program  in  the  Omnibus  Trade 
and  Competitiveness  Act  (OTCA)  of  1988  (the 
1988  amendments). 

2.  References.  The  Trade  Act  of  1974;  part  3 
of  Subtitle  D  of  title  I  of  the  OTCA  (Pub.  L 
100-418);  regulations  at  20  CFR  part  617;  the 
proposed  rule  published  at  53  FR  48474;  GAL 
7-88;  GAL  7-8a  Change  1  and  GAL  7-88. 
Change  2;  GAL  15-90:  TEIN  6-88  and  TEIN  6- 
88.  Change  1;  and  TEIN  13-90. 

3.  Background.  GAL  15-90  rescinded  GAL 
7-88  and  Changes  1  and  2  to  GAL  7-88.  and 
was  reissued  as  a  single  document  which 
included  new  interpretations  by  the 
Department  of  several  provisions  of  the  1988 
amendments. 

In  order  to  implement  the  Department's 
revised  interpretation  of  the  effective  date  of 
section  1430(a)  of  the  OTCA.  section  5.b.  of 
GAL  15-90  requires  States  to  review  the 
authority  they  have  under  State  UI  law  to 
redetermine  or  reconsider  State  UI  claims 
and  apply  that  authority  to  trade 
readjustment  allowance  (TRA)  and  trade 
adjustment  assistance  (TAA)  claims  under 
the  same  conditions  that  are  applied  to  State 
UI  claims.  In  addition,  section  5.c.  of  GAL  15- 
90  requires  a  State  that  determines  it  has 
authority  under  State  law  to  redetermine  or 
reconsider  any  erroneous  TRA/TAA  decision 
io  submit  a  certification  to  that  effect  signed 
by  the  State's  Attorney  General  or  other 
authorized  official  (including  the  time  period 
covered)  to  the  Department,  via  the 
appropriate  Regional  Office. 

A  careful  review  of  the  requirement  in 
section  S.c.  necessitates  a  modification 
concerning  State  certification  of  its 
redetermination  or  reconsideration  authority 
under  State  law.  It  has  been  determined  that, 
in  order  for  the  Department  to  equitably 
implement  the  revised  interpretation,  all 
States  must  certify  either  that  the  State  has 
the  authority  or  does  not  have  the  authority 
under  State  law  to  redetermine  or  reconsider 
State  UI  claims. 

4.  Change  to  GAL  lS-90.  Section  5.c.  of 
GAL  15-90  is  changed  to  read  as  follows: 

c.  That  a  State  shall  submit  a  certification 
signed  by  the  State's  Attorney  General  or 
other  authorized  official  attesting  to  the 
authority  the  State  has  under  State  law  to 
redetermine  or  reconsider  State  UI  claims, 
including  any  terms  and  conditions  such  as 
time  limitations,  and  the  State  shall  submit 
this  certification  to  the  Department,  via  the 
appropriate  Regional  Office.  If  a  State 
determines  that  it  does  not  have  authority 
under  State  law  to  redetermine  or  reconsider 
State  UI  claims,  the  State  shall  certify  such 
finding  signed  by  the  appropriate  authorized 
official  and  submit  the  certification  to  the 
Department,  via  the  appropriate  Regional 
Office. 

5.  Action  Required.  SESA  Administrators 
are  requested  to: 

a.  Inform  appropriate  staff  of  the  change  in 
this  Change  1  to  the  operating  instructions 
published  in  GAL  15-90:  and 

b.  Submit  the  certifications  required  by 
section  4  of  this  directive  to  the  appropriate 
Regional  Office  by  December  2i,  1990. 

8.  Inquiries.  Direct  all  inquiries  to  the 
appropriate  ETA  Regional  Office. 


46332 


/edetal  Register  /  Vol.  56,  No.  176  /  Wednesday.  September  11.  1991  /  Notices 


Directive:  General  Administration  Letter  No. 

15-9a  Change  2 
To:  All  State  Emploj  ment  Security  Agencies 
From:  Donald  |.  KubiJi.  Administrator  for 

Regional  Manag  ement 
Subject:  Interstate  T  'ade  Adiustment 

Assistance  (TA^  ^1  and  Trade 

Readjustinent  A  Ilowances  (TR-^] 

1.  Purpose.  To  dai  ify  and  issue  revised 
procedures  affecting  interstate  approval/ 
denial  for  TAA  trair  ing.  iasuance/revocation 
of  waivers,  and  TR/  payment  and  appeals. 

2.  References.  Th€  Omnibus  Trade  and 
Competitiveness  Ac  of  1988  (OTCA),  Public 
Law  100-418;  Sectioi  is  231.  234.  and  236  of  the 
Trade  Act  of  1974:  2i  I CFR  Part  617;  and  GAL 
15-90  (55  FR  48774). 

3.  Background  Th ;  OTCA  substantially 
amended  the  Trade  \ct  of  1974  to  require 
that,  in  order  to  be  e  igible  to  receive  TRA,  an 
adversely  affected  ¥  orker  must  be  either 
participating  in  TA/  approved  training, 
enrolled  in  TAA  trai  ning,  have  completed 
PAA  training,  or  hai  e  obtained  a  waiver  of 
.ne  TAA  training  re<  uirement.  The 
:.mendment,  which  i  lade  training  both  an 
entitlement  and  an  « ligibihty  requirement  for 
TRA,  has  increased  the  training  activities  of 
State  agencies  administering  the  program. 

Regulations  pubii!  hed  at  20  CFR  617.26(b) 
provide  that  the  ageiit  State  shall  be 
responsible  for  the  atlection  and  approval  of 
training  and  pay  an]  training  related  cost 
including  subsistence  and  transportation:  the 
liable  State  is  responsible  for  determining 
eligibility  for  TRA,  job  search  and  relocation 
allowances,  as  well  is  assisting  the 
individual  in  applyii  g  for  such  allowances. 

Requirements  pub  lished  at  20  CFR  617.50 
and  617.51  specify  tl  at  determinations, 
redetermination  and  appeals  are  issued  and/ 
or  subject  to  review  under  the  "applicable 
State  Law."  General  y,  the  "applicable  State 
law"  is  the  law  of  th  e  liable  State.  Although 
the  respective  roles  >f  the  agent/liable  State 
for  TAA  approved  t  aining  are  listed  in  20 
CFR  617.26,  the  lega  relationship  between 
the  agent/liable  Sta  es  is  not  addressed. 

This  change  2  to  C  AL  15-90  intends  to 
clarify  the  roles  and  the  legal  relationships 
between  the  agent  a  ad  liable  States,  and  the 
term  "applicable  Stj  te"  in  accord  with  the 
Trade  Act.  as  amem  led  by  the  OTCA  of  1988. 
The  liable  and  agen  States'  administrative 
procedures  are  bein  |  clarified  and/or  revised 
to  address  the  addit  onal  interstate  activities 
stemming  from  the  ( ITCA  amendments. 

4.  Definitions.  For  the  purposes  of  the  TAA 
program,  the  followi  ng  additional  definitions 
shall  be  appHcable. 

a.  "Agent  State"  r  leans  the  State  other  than 
the  applicable  State  in  which  the  adversely 
affected  worker  file  i  a  TAA  application  or  a 
TRA  claim. 

b.  "Applicable  Sti  /e"  means:  (1)  If  the 
adversely  affected  » rorker  is  currently 
entitled  to  UI,  (or  w  mid  be  entitled  if  the 
worker  applied  ther  >for)  or  has  most  recently 
exhausted  UI  (or  w<  old  have  if  the  worker 
had  applied  therefoi ).  the  State  whose  State 
law  is  the  "applicable  State  law"  as  provided 
in  20  cm  617.18;  or  (2)  If  the  adversely 
affected  worker  is  r  ot  currently  entitled  to  UI 
in  any  Slate  (wheth  >r  or  not  the  worker  has 
filed  a  claim  for  UI)  and  has  not  exhausted  UI 
in  any  Stale  subseq  sent  to  the  worker's  first 


qualifying  separation  under  a  single 
certification,  the  applicable  State  is  the  one 
in  which  such  worker  was  totally  or  partially 
separated  from  adversely  affected 
employment.  The  appHcable  State  so 
determined  under  this  definition  shall  remain 
applicable  to  an  adversely  affected  worker 
until  such  time  as  the  wwker  becomes 
entitled  to  UI  (or  would  be  entitled  if  a  claim 
were  filed)  under  another  State's  law, 

c.  "Liable  State"  means  the  "Applicable 
State"  as  defined  in  Section  4.b.  above. 

5.  Rules.  After  examining  State  practices  as 
affected  by  the  OTCA  amendments,  the 
Department  has  concluded  that  the  agent 
State  should  continue  to  be  responsible  for 
the  payment  of  TAA  approved  training 
related  costs,  including  subsistence  and 
transportation  as  required  by  20  CFR  617.28. 
Agent  States  are  in  a  better  position  to 
monitor  the  worker's  participation  in  the 
training  because  they  have  generally 
established  review  procedures  for  their 
schools. 

The  Department  has  also  concluded  that 
the  liable  State  shall  be  responsible  for  all 
determinations,  redetermination,  and  appeals 
pertaining  to  any  worker's  eligibility  for  or 
entitlement  to  any  program  benefit  under  20 
CFR  part  617.  This  includes  determinations 
relating  to  training  approval,  disapproval, 
waivers,  and  revocation  of  waivers  for 
training,  emd  training  related  costs  including 
subsistence  and  transportation.  This 
requirement  will  preclude  due  process  issues 
which  can  be  raised  if  workers  were  required 
to  appeal  some  issues  under  the  agent  State's 
law  and  other  issues  under  the  liable  State's 
law.  This  requirement  assures  that  all 
determinations  are  issued  by  the  liable  State 
and  subject  to  review  solely  under  that 
State's  law. 

6.  Responsibilities. 

a.  Liable  State.  The  State  agency  which 
administers  the  applicable  State  law  shall  be 
responsible  for 

— Furnishing  information  and.  assistance  to 

workers; 
— Making/issuing  all  determinations/ 

redeterminations  and  hearing  all  appeals 

on  claims/applications  for  TAA  program 

benefits; 
— Furnishing  reemployment  services  under 

subparts  C,  D,  and  E  of  20  CFR  part  617; 
— Carrying  out  the  activities  and  functions 

entered  into  in  the  Agreement  under 

section  239  of  the  Act  and  20  CFR  617.59. 

b.  Agent  State.  The  agent  State  shall  be 
responsible  for  assisting  the  liable  Slate  in 
carrying  out  its  responsibilities  for  any  claim/ 
application  filed  under  the  Interstate  Benefit 
Payment  Plan;  in  addition  the  agent  State 
shall  be  responsible  for; 

— Taking  interstate  applications/claims; 
— Assistmg  the  hable  State  by  providing 

reemployment  services  in  accordance 

subparts  C,  D,  and  E  of  20  CFR  part  6t7  and 

GAL  lS-90; 
— Assisting  the  liable  State  by  famishing  the 

interstate  claimant  with  information  and 

assistance; 
— Assisting  the  applicant/claimant  with  filing 

claims /applications  for  benefits  under 

subparts  B,  C,  O,  and  E  of  20  CFR  part  617 

and  GAL  1S-«0; 


— Cooperating  with  and  providing 
information  required  by  the  liable  State  for 
issuing  determinations,  and 
redeterminations  and  adjudicating  appeals, 
including  recommendations  and  reasons 
for  such  recommendations  of  approval  or 
disapproval  of  training  and  waivers  or 
revocation  of  waivers,  and  transportation 
and  subsistence: 

— Assisting  with  the  applicant's/claimant's 
filing  of  appeals,  and  cooperating  with  the 
liable  State  in  conducting  appeals;  and 

— Paying  the  costs  of  any  approved  training, 
including  subsistence  and  transportation 
pursuant  to  a  determination  issued  by  the 
liable  State. 

7.  Examples. 

a.  Claimant  is  entitled  to  UI  (or  TRA)  in 
liable  State,  and  TAA  approved  training  is 
conducted  in  a  State  other  than  the 
applicable  State.  The  claimant  becomes  an 
interstate  claimant  for  the  purpose  of  this 
program.  The  State  in  which  the  training  is 
conducted  becomes  the  agent  State, 
responsible  for  all  the  services  described  in 
section  6.b.  of  this  directive. 

b.  Claimant  files  interstate  UI  (or  TRA) 
claim  from  an  agent  State  and  TAA  approved 
training  is  conducted  in  another  State.  The 
State  in  which  the  training  is  conducted 
becomes  the  agent  State,  and  thus 
responsible  for  all  the  services  described  in 
section  6.b,  of  this  directive.  The  liable  Stale 
should  coordinate  with  the  new  agent  State 
in  carrying  out  their  respective 
responsibilities. 

c.  Worker  is  not  currently  entitled  to  UI  (or 
TRA)  in  any  State  and  the  TAA  approved 
training  is.conducted  in  a  State  other  than 
the  applicable  State.  The  liable  State  is  the 
applicable  State  as  determined  under  the 
definitions  in  section  4  above.  The  State  in 
which  the  training  is  conducted  becomes  the 
agent  State,  responsible  for  the  services  and 
payments  described  in  section  6.b.  of  this 
directive. 

8.  Authority.  The  operating  instructions  in 
this  document  are  issued  to  the  States  and 
the  cooperating  State  agencies  as  guidance 
provided  by  the  Department  of  Labor  in  its 
role  as  the  principal  in  the  TAA  Program.  As 
agents  of  the  United  States,  the  Stales  attd 
the  cooperating  State  agencies  may  not  vary 
from  the  operating  instructions  in  this 
document  (or  any  subsequent  or 
supplemental  operating  instructions)  without 
the  prior  approval  of  the  Department  of 
Labor.  Pending  the  issuance  of  final 
regulations  implementing  the  amendments  to 
the  TAA  program  made  by  the  OTCA,  after 
the  date  of  this  GAL  the  operating 
instructions  in  this  document  (and  any 
subsequent  and  supplemental  operating 
instructions)  shall  constitute  the  controlling 
guidance  for  the  Slate  and  the  cooperating 
Slate  agencies  in  implementing  and 
administering  the  TAA  program  as  amended 
by  OTCA.  pursuant  to  the  agreements 
between  the  Slates  and  the  Secretary  of 
Labor  under  section  239  of  the  Trade  Act  of 
1974.  The  provisions  of  20  CFR  617.52(c)  shall 
apply  regarding  the  carrying  out  of  the 
operating  instructions  in  this  document  and 
any  subsequent  or  supplemental  operating 
instructions  including  GAL  6-88  and  the  prior 
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operating;  instructions  for  the  periods  they 
were  in  effect 

9.  Action  Required.  Admiaistrators  of 
cooperating  State  agencies  are  requested  to 
ronvey  the  information  contained  in  this 
directive  to  appropriate  staff  and  assure  that 
it  is  underatt>od  and  applied  throughout  their 
agencies. 

ia  Inquiries.  Direct  questions  to  the 
appropriate  Regional  Office. 

Training  and  Employment  Information  Notice 
Na  13-ao.  Changs  1 

To:  All  State  JTPA  Liaisons.  State  Worker 
Adjustment  Liaisons,  and  State  Wagner- 
Peyser  Administering  Agencies 

From:  Robert  T.  Jones.  Assistant  Secretary  of 
Labor 

Subject:  Operating  Instructions  for 

Implementing  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988 
Amendments  to  the  Trade  Adjustment 
Assistant  Program.  IncUiding  Significant 
Changes  Affecting  Basic  and  Additional 
TRA  Entitlement 

Purposp 

A.  To  inform  the  State  JTPA  Liaisons.  State 
Worker  Adjustment  Liaisons,  and  State 
W'ttgner-Heyser  administering  agencies  of 
changes  to  the  operating  instructions  for 
implementing  the  1968  Amendments  affecting 
the  Trade  Adjustment  Assistance  for 
Workers  (TAA)  program. 

B.  To  inform  States  of  the  issuance  of  the 
General  Administration  Letter  (GAL)  Na  15- 
90.  Change  2,  "Interstate  Trade  Adjustment 
Assistance  (TAA)  and  Trade  Readjustment 
Allowance  (TRA)"  which  clarifies  the 
interstate  responsibilities  and  procedures  for 
training,  waivers,  payment  and  appeals. 

2.  References.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1968  (OTCA),  PubUc 
Law  100-418;  sections  231.  234.  and  236  of  the 
Trade  Act  of  1974;  20  CFR  part  617;  and  GAL 
15-90  (55  FR  48774). 

3.  Background.  In  GAL  15-90.  Change  2,  the 
Department  announced  a  clarification  of 
interstate  responsibilities  for  the  approval/ 
denial  of  TAA  training,  issuance/revocation 
of  waivers  and  TRA  payment  and  appeals. 
The  clarification  relates  the  regulations  at  20 
CFR  617.28  with  those  at  20  CFR  617.50  and 
617.51  to  assure  that  the  liable  State  shall  be 
responsible  for  ail  determinations, 
redeterminations,  and  appeals  pertaining  to  a 
worker's  eligibility  for  or  entitlement  to  any 
program  benefit  under  20  CFR  part  617.  This 
requirement  will  preclude  due  process  issues 
which  can  be  raised  if  workers  were  required 
to  appeal  some  issues  under  the  agent  State's 
law  and  other  iasues  under  the  liable  State's 
law. 

As  the  operating  instructions  are  also 
important  in  furnishing  guidance  to  the  State 
JTPA  and  Worker  Adjustment  agencies  and 
Wagner-Peyser  Administering  Agencies,  GAL 
15-90.  Change  2  is  forwarded  as  an 
attachment  to  this  Information  Notice  and 
shall  constitute  binding  operating  instructions 
for  such  administering  and  other  cooperating 
State  agencies. 

4.  Inquiries.  Direct  questions  to  the 
appropriate  Regional  Office. 

5.  Attachment.  General  Administration 
Letter  No.  15-9a  Change  2. 


Directive:  General  Administration  Letter  No. 

15-8a  Change  3 
To:  All  State  Employment  Security  Agencies 
From:  Donald  ).  Kulick,  Administrator,  for 

Regional  Management 
Subject:  Revised  Operating  Instructions  for 

Criteria  for  Approval  of  Trade 

Adjustment  Assistance  (TAA)  Training 

1.  Purpose.  To  amend  criterion  (E)  in 
Section  G.l.  of  Attachment  A  to  GAL  15-90 
by  adding  "financial  resources"  to  the  worker 
qualifications  to  undertake  and  complete 
TAA  approved  training. 

This  change  requires  State  agency  staff  to 
explain  to  workers  seeking  approval  of 
training,  in  which  the  duration  of  training 
exceeds  their  remaining  weeks  of  UI  and 
TRA  payments,  that  in  the  absence  of  other 
financial  resources  such  training  may  not  be 
appropriate.  This  is  intended  to  enhance  the 
worker's  ability  to  complete  training  by 
stressing  that  the  duration  of  approved 
training  should  be  commensurate  with  the 
worker's  financial  resources. 

2.  References.  Section  238  of  the  Trade  Act 
of  1974.  as  amended:  GAL  15-90.  Attachment 
A:  and  regulations  at  20  CFR  part  617. 

3.  Background.  Section  ei7.22(fl(2)  provides 
that  training  may  be  approved  for  a  duration 
not  to  exceed  104  weeks.  Combined 
Unemployment  Insurance  (UI)  and  Trade 
Readjustment  Allowance  (TRA)  entitlement 
generally  is  available  to  workers  up  to  a 
maximum  of  78  weeks.  When  the  duration  of 
training  exceeds  the  remaining  weeks  of  UI 
and  TRA  payments,  a  worker's  income 
support  may  end  or  be  substantially  reduced 
before  completing  training.  This  may  cause 
some  workers  to  drop  out  before  completing 
the  training  program. 

Section  G.l.  of  Attachment  A  to  GAL  19-90. 
lists  six  criteria  that  must  be  met  for  approval 
of  training.  These  are  intended  to  assure  that 
training  will  lead  to  suitable  employment. 
Criterion  (E)  deals  with  a  worker's 
qualifications  to  undertake  and  complete 
such  training.  This  Change  3  to  GAL  15-00 
amends  the  Department's  interpretation  of 
criterion  (E)  on  page  35  of  Attachment  A  to 
GAL  15-90,  by  adding  financial  resources  to 
the  existing  physical  and  mental  capabilities 
to  undertake  and  complete  training. 

When  the  worker's  financial  resources 
cannot  be  matched  with  a  training  program 
suitable  to  the  worker,  section  C.3.  of 
Attachment  A  of  GAL  15-90  provides  for 
waiving  the  training  requirement  because 
training  is  "not  appropriate."  Clause  (B)  on 
page  15  of  Attachment  A.  provides  for  a 
waiver  when  The  duration  of  training 
suitable  for  the  individual  exceeds  the 
individual's  maximum  entitlement  to  basic 
and  additional  TRA  payments." 

4.  Change  to  Attachment  A  to  GAL  15-90. 

Section  G.l  of  AtUchment  A  to  GAL  15-90 
is  revised  by  substituting  the  following  for  the 
interpretation  of  criterion  (E): 

(E)  The  worker  is  qualified  to  undertake 
and  complete  such  training. 

This  emphasizes  the  worker's  personal 
qualifications  to  undertake  and  complete 
approved  training.  Evaluation  of  the  worker's 
personal  qualifications  must  include  the 
worker's  physical  and  mental  capabilities, 
educational  background,  work  experience 
and  financial  resources,  as  adequate  to 


undertake  and  complete  the  specific  training 
program  being  considered. 

Evaluation  of  the  worker's  financial  ability 
should  include  an  analysis  of  the  worker's 
remaining  weeks  of  UI  and  TRA  payments  in 
relation  to  the  duration  of  the  training 
program.  If  the  worker's  UI  arul  TRA 
payments  are  exhausted  before  the  end  of  the 
training  program,  the  Slate  agency  staff 
should  ascertain  that  personal  or  family 
resources  are  available  to  complete  the 
training.  The  State  agency  slaft  must  note  on 
the  worker's  record  that  financial  resources 
were  discussed  wilh  the  worker  before  the 
training  was  approved. 

When  a  worker  reports  that  adequate 
financial  resources  are  not  available  to 
complete  a  training  program  which  exceeds 
the  duration  of  UI  and  TRA  payments,  the 
worker  and  State  agency  staff  should 
consider  other  training  options  suitable  to  the 
worker. 

5.  Supplement  Operating  Instructions.  The 
operating  instructions  in  this  Change  3  to 

GAL  15-90.  are  issued  to  States  and 
cooperating  State  agencies  as  supplemental 
guidance  provided  by  the  Department  of 
Labor  in  its  roU  as  the  principal  in  the  TAA 
Program.  As  agents  of  the  United  Sates,  the 
States  and  cooperating  State  agencies  may 
not  vary  from  the  operating  instructions  in 
GAL  15-90.  and  in  Change  2  and  this  Change 
3  to  GAL  15-90,  without  the  prior  approval  of 
the  Department. 

Pending  the  issuance  of  final  regulations 
implementing  the  1988  Amendments  to  the 
TAA  program,  after  the  date  of  this  Change  3. 
the  operating  instructions  in  this  Change  3 
(and  GAL  15-90  and  Change  2)  shall 
constitute  the  controlling  guidance  for  the 
States  and  the  cooperating  State  agencies  in 
implementing  and  administering  the  TAA 
program.  The  provisions  of  {  617.52(c)  shall 
apply  regarding  the  canTing  out  of  the 
operating  instructions  in  this  document. 

6.  Action  Required.  Administrators  of 
cooperating  State  agencies  are  requested  to 
convey  the  information  contained  in  this 
directive  to  appropriate  staff  and  assure  that 
it  is  understood  and  applied  throughout  their 
agencies. 

7.  Inquiries.  Direct  questions  to  the 
appropriate  Regional  OffioB. 

Training  and  Employment  Infbrmation  Notice 
No.  13-90.  Change  2 

To:  All  State  )TPA  Liaisons,  State  Worker 
Adjustment  Liaisons,  and  State  Wagner 
Peyser  Administering  Agencies 

From:  Roberts  T.  Jones.  Assistant  Secretary 
of  Labor 

Subject:  Change  3  to  GAL  15-80,  Operating 
Instructions  for  the  Trade  Adjustment 
Assistance  Program 
1.  Purpose. 

A.  To  inform  the  State  JTPA  Liaisons.  State 
Worker  Adjustment  Liaisons,  and  State 
Wagner-Peyser  administering  agencies  of 
changes  to  the  operating  instructions  for 
implementing  the  1988  Amendments  affecting 
the  Trade  Adjustment  Assistance  for 
Workers  (TAA)  program. 

B.  To  iiiform  States  of  the  issuance  of  the 
General  Administration  Letter  (GAL)  No.  15- 
90,  Change  3.  "Revised  Operating  Instructions 
for  Criteria  for  approval  of  Trade  Adjustment 
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Pension  and  Welfare  Benefits 
Administration      i 

(Application  No.  D-8$48,  et  al.] 

Proposed  Exemptions;  Ttie  Agway  Inc. 
Group  Trust,  et  al. 

agency:  Pension  a  >d  Welfare  Benefits 

Administration,  La  )or. 

ACTION:  Notice  of  i  roposed  exemptions. 


1971 


ument  contains 
before  the 
(the  Department) 
from  ceilain  of 
restriction  of 
income 
(the  Act)  and/or  the 
of  1986  (the 


Code 


summary:  This  doc 
notices  of  pendenc  i 
Department  of  Lab  )r 
of  proposed  exemp  tions 
the  prohibited  tran  saction 
the  Employee  Retiqement 
Security  Act  of 
Internal  Revenue 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  pe  rsons  are  invited  to 
submit  written  coniments  or  request  foi 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  s  ated  in  the  Notice  of 
Proposed  Exempti(  m,  within  45  days 
from  the  date  of  pi  blication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address .  and  telephone 
number  of  the  pers  on  making  the 
comment  or  requei  t,  and  (2)  the  nature 


of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issue  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
addresses:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836.  32847,  August  10, 1990).  Effective 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


The  Agway  Inc.  Group  Trust  (the  Trust) 
Located  in  DeWitt,  NY 

[Application  No.  0-4648) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart  B 
(55  FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406  (a)  and  (b)  of  the  Act 
shall  not  apply,  effective  January  1, 1991. 
to  the  reinsurance  of  risks  and  the 
receipt  of  premiums  therefrom  by 
Agway  Insurance  Company  (AIC)  in 
connection  with  an  insurance  contract 
issued  by  the  Prudential  Insurance 
Company  of  America  (Prudential)  to 
provide  life  and  health  insurance 
benefits  to  participants  of  the  Trust, 
provided  the  following  conditions  are 
met: 

(a)  AIC— 

(1)  Is  a  part  in  interest  with  respect  to 
the  employee  benefit  plans  that 
purchase  insurance  through  the  Trust  by 
reason  of  a  stock  or  partnership 
affiliation  with  the  trustee  of  the  Trust 
that  is  described  in  section  3(14)  (E)  or 
(G)  of  the  Act. 

(2)  Is  licensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(3)  Has  obtained  a  Certificate  of 
Compliance  from  the  Insurance 
Commissioner  of  its  domiciliary  state. 
New  York,  which  has  been  renewed 
each  year  and  has  not  been  rescinded, 
and 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certified  public 
accountant  for  its  last  completed 
taxable  year  immediately  prior  to  the 
taxable  year  of  the  reinsurance 
transaction  or 

(B)  Has  undergone  a  financial 
examination  (within  the  meaning  of  the 
law  of  its  domiciliary  State,  New  York) 
by  the  Insurance  Commissioner  of  the 
State  of  New  York  within  5  years  prior 
to  the  end  of  the  year  preceding  the  year 
in  which  the  reinsurance  transaction 
occurred. 

(b)  The  Trust  pays  no  more  than 
adequate  consideration  for  the 
insurance  contract; 

(c)  No  commissions  are  paid  with 
respect  to  the  acquisition  of  insurance 
by  the  Trust  from  Prudential  or  the 
acquisition  of  reinsurance  by  Prudential 
from  AIC;  and 

(d)  For  each  taxable  year  of  AIC.  the 
gross  premiums  and  annuity 
considerations  received  in  that  taxable 
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year  by  AIC  for  life  and  health 
insurance  or  annuity  contracts  for  the 
Trust  and  all  employee  benefit  plans 
(and  their  employers)  with  respect  to 
which  AIC  is  »  party  in  interest  by 
reason  of  a  relationship  to  the  trustee  of 
the  Trust  described  in  section  3(14)  (E) 
or  (G)  of  the  Act  does  not  exceed  50 
percent  of  the  gross  premiums  and 
annuity  considerations  received  for  all 
lines  of  insurance  (whether  direct 
insurance  or  reinsurance)  in  that  taxable 
year  by  AIC  For  purposes  of  this 
condition  (d): 

(1)  the  term  "gross  premiums  and 
annuity  considerations  received"  means 
as  to  the  nimierator  the  total  of 
premiums  and  annuity  considerations 
received,  both  for  the  subject 
reinsurance  transaction  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 
annuity  contracts  to  the  Trust  and  such 
plans  (and  their  employers)  by  AIC.  This 
total  is  to  be  reduced  (in  both  the 
numerator  and  denominator  of  the 
fraction)  by  experience  refunds  paid  or 
credited  in  that  taxable  year  by  AIC 

(2)  all  premium  and  annuity 
considerations  written  by  AIC  for  plans 
which  it  alone  maintains  are  to  be 
excluded  from  both  the  numerator  and 
denominator  of  the  fraction. 

EFFECTIVE  DATE:  If  this  proposed 
exemption  is  granted,  it  will  be  elective 
January  1, 1991. 

Preamble 

On  August  7, 1979,  the  Department 
published  a  class  exemption  (Prohibited 
Transaction  Exemption  79-41  (PTE  79- 
41)  44  FR  46365)  which  permits 
insurance  companies  that  have 
substantial  stock  or  partnership 
affiliations  with  employers  establishing 
or  maintaining  employee  benefit  plans 
to  make  direct  sales  of  life  insurance, 
health  insurance  or  annuity  contracts 
which  fund  such  plans  if  certain 
conditions  are  satisfied. 

One  of  the  conditions  of  PTE  79-41  is 
that  the  insurance  company  making  the 
sale  is  a  party  in  interest  with  respect  to 
the  plan  by  reason  of  a  stock  or 
partnership  (including  a  joint  venture) 
affiliation  with  the  employer 
establishing  or  maintaining  the  plan  that 
is  described  in  section  3(14)  (E)  or  (G)  of 
the  Act  (the  Affiliation  Condition).  The 
applicant  represents  that  AIC  is 
affiliated  with  the  employee  benefit 
plans  that  purchase  insurance  through 
the  Trust  only  by  reason  of  a  stock  or 
partnership  affiliation  described  in 
section  3{14)(G)  of  the  Act  wirti  the 
trustee  of  the  Trust  rather  than  by  virtue 
of  an  affiliation  with  the  employers 


maintaining  the  plans  that  purchase 
insurance  through  the  Trust. 

In  PTE  79-41,  the  Department  stated 
its  views  that  if  a  plan  purchases  an 
insurance  contract  from  a  company  that 
is  unrelated  to  the  employer  pursuant  to 
an  arrangement  or  understanding, 
written  or  oral,  under  which  it  is 
expected  that  the  unrelated  company 
will  subsequently  reinsure  all  or  part  of 
the  risk  related  to  such  insurance  with 
an  insurance  company  which  is  a  party 
in  interest  with  respect  to  the  plan,  the 
purchase  of  the  insurance  contract 
would  be  a  prohibited  transaction. 

The  Department  further  stated  that  as 
of  the  date  of  publication  of  PTE  79-41, 
it  had  received  several  applications  for 
exemption  under  which  a  plan  or  its 
employer  would  contract  with  an 
unrelated  company  for  insurance,  and 
the  unrelated  company  would,  pursuant 
to  an  arrangement  or  understanding, 
reinsure  part  or  all  of  the  risk  with  (and 
cede  part  or  all  of  the  premiums  to)  an 
insurance  company  affiliated  with  the 
employer  maintaining  the  plan.  The 
Department  felt  that  it  would  not  be 
appropriate  to  cover  the  various  types  of 
reinsurance  transactions  for  which  it 
had  received  applications  within  the 
scope  of  the  class  exemption,  but  would 
instead  consider  such  applications  on 
the  merits  of  each  individual  case. 

Summary  of  Facts  and  Representations 

1.  Agway,  Inc.  (Agway)  is  a 
cooperative  organization  incorporated  in 
Delaware  which  is  engaged  in  the 
business  of  selling  farm  supplies  and 
marketing  farm  products  in  12 
northeastern  states.  It  is  owned  by  over 
90,000  farmer-members  and  employs 
over  8,000  persons  in  the  conduct  of  its 
businesses.  The  principal  offices  of 
Agway  are  located  in  DeWitt,  New 
York. 

2.  AIC,  indirectly  owned  by  Agway,  is 
a  stock  insurance  company  whidi  sells 
property  and  casualty  insurance.  AIC 
was  organized  in  1954  under  the  laws  of 
the  State  of  New  York  and  is  now 
qualified  to  do  business  in  17  states.  AIC 
has  a  capitahzation  of  $2,650,000  and  a 
current  surplus  of  about  $10,800,000.  AIC 
had  premium  income  in  1990  of 
approximately  S29  million,  and  total 
assets  at  the  end  of  1990  of  about  $45 
million. 

3.  In  1966,  Agway  established  the 
Trust  for  the  purpose  of  making 
available  group  hfe  and  health 
insurance  to  persons  involved  in 
agriculture.  Numerous  Agway  members 
and  other  persons  engaged  in  the 
business  of  agriculture  have  participated 
in  the  Trust.  Currendy.  approximately 
30,000  lives  are  insured  under  coverage 
obtained  through  the  Trust,  which  has 


provided  these  persons  with  the 
opportunity  to  secure  needed  life  and 
health  coverage  on  a  group  basis. 

4.  Most  of  the  participants  in  the  Trust 
are  individual  farmers  and  their 
families.  Some  participants,  however, 
are  employers  who  purchase  insurance 
for  their  employees  through  the  Trust. 
Thus,  approximately  690  welfare  benefit 
plans  (the  Plans)  representing 
approximately  7%  of  the  Trust  accounts. 
31%  of  the  enroUees  and  32%  of  the 
covered  lives,  purchase  insurance 
through  the  Trust.  Agway,  as  trustee  of 
the  Trust,  and  AIC  as  Agway's 
subsidiary,  are  parties  in  interest  with 
respect  to  the  Plans. 

5.  The  Trust  will  fully  disclose  the 
details  of  the  insurance  and  reinsurance 
arrangements  to  all  employers 
maintaining  the  Plans.  Each  employer 
maintaining  a  Plan  is  in  a  position  to 
evaluate  independently  the  costs  and 
benefits  of  participation  in  the  Trust  and 
is  free  to  purchase  insurance  elsewhere. 

6.  The  applicant  represents  that 
Prudential  is  incorporated  under  the 
laws  of  New  Jersey  and  is  unrelated  to 
Agway.  Prudential  is  the  largest  carrier 
of  group  health  and  life  insurance 
products  in  the  United  States.  Agway,  as 
trustee  of  the  Trust,  has  entered  into  an 
arrangement  with  Prudential  whereby 
Prudential  will  underwrite  the  Trust  for 
1991.*  Pursuant  to  this  arrangement,  the 
Trust  will  continue  to  offer  a 
comprehensive  hospital  and  major 
medical  plan,  was  well  as  life  and 
accident  benefits,  and  a  continuing 
program  for  Medicare-eligible 
participants.  One  of  the  terms  of  the 
arrangement  is  that  AIC  will  share  in 
the  risk  by  reinsuring  10%  of  that  risk.  In 
effect.  Prudential  will  pay  AIC  10%  of 
the  premiums  received  from  the  Trust,  in 
exchange  for  which  AIC  will  assume  the 
exposure  for  10%  of  the  losses  plus 
related  expenses  and  required  reserves. 
As  an  indemnity  agreement  between 
Prudential  and  AIC,  the  reinsurance  will 
in  no  way  affect  Prudential's  direct  and 
complete  liability  for  all  of  the  benefits 
under  its  insurance  contract  with  the 
Trust,  and  Prudential  will  retain 
ultimate  authority  to  grant  or  deny  all 
claims.  Annual  premiums  from  the 
reinsurance  will  constitute 
approximately  $3,500,000.  The  applicant 
represents  that  the  arrangement  will 
provide  the  Trust  with  the  most 
favorable  benefits  and  rates  available. 

7.  The  applicant  represents  that  the 
subject  transaction  will  meet  the 


■  In  this  proposed  exsmplion.  (he  Department  is 
expressing  no  opinion  as  to  whether  the  selection 
by  Agway  of  Prudential  a*  an  inturer  is  prudent 
within  the  meaning  of  Act  section  404. 
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following  conditions!  imposed  by  PTE 
79-41  with  respect  t4  direct  insurance 
transactions  except  he  Affiliation 
Condition: 

(a)  AIC  is  a  party  n  interest  with 
respect  to  the  Plans  jy  reason  of  a  stock 
affiliation  with  Agwjy,  the  trustee  of  the 
Trust,  that  is  descrit  ed  in  section 
3(14)(G)  of  the  Act. 

(b)  AIC  is  licensee  to  sell  insurance  or 
conduct  reinsurance  operations  in  17 
states. 

(c)  AIC  has  received  a  Certificate  of 
Compliance  from  thi  i  Insurance 
Commissioner  of  th(  State  of  New  York 
which  has  been  aut<  matically  renewed 
each  year  and  has  njver  been  rescinded. 

(d)  AIC  has  under  ;one  (and  will 
continue  to  undergo  in  the  future)  an 
annual  examination  by  an  independent 
certified  public  accc  untant. 

(e)  AIC  has  under  ;oiie  a  financial 
examination  by  the  nsurance 
Commissioner  of  th(  State  of  New  York, 
and  is  currently  und  jrgoing  a  routine 
examination. 

(f)  The  subject  rei  isurance 
transaction  does  no  in  any  way  affect 
the  cost  to  the  Trust  of  the  insurance 
contract,  and  the  Tr  ist  will  pay  no  more 
than  adequate  consi  deration  for  the 
insurance. 

(g)  No  commissioi  is  are  paid  in 
connection  with  the  acquisition  of 
insurance  by  the  Tr  ist  from  Prudential 
or  the  acquisition  of  reinsurance  by 
Prudential  from  AIC. 

(h)  The  gross  prer  liums  from 
reinsurance  receive  1  in  any  one 
calendar  year  by  AIC  for  group  life  and 
health  contracts  for  the  Trust  and  all 
employee  benefit  pi  ms  (and  employers) 
with  respect  to  whi(  h  AIC  is  a  party  in 
interest  will  not  exc  ;ed  50%  of  the  gross 
premiums  and  annu  ty  considerations 
received  by  AIC  for  all  lines  of 
insurance  in  the  sane  calendar  year. 

8.  In  summary,  thi  i  applicant 
represents  that  the  <.  ubject  transaction 
meets  the  statutory  :riteria  of  section 
408(a)  of  the  Act  be  :ause:  (1)  The 
participants  and  be  leficiaries  of  the 
Plans  are  provided  nsurance  protection 
by  Prudential,  an  ur  affiliated  entity,  at 
competitive  rates  ai  rived  at  through 
arm's-length  negotii  tions;  (2)  AIC  does  a 
substantial  amount  of  direct  public 
business  outside  the  Trust;  (3)  the 
independent  emplo;  ers  maintaining  the 
Plans  individually  c  etermine  whether 
purchasing  (or  cont  nuing  to  purchase) 
insurance  through  t  ie  Trust  is  in  the 
best  interest  of  the  'lans  and  their 
participants  and  be  leficiaries:  and  (4) 
the  protections  proi  ided  to  the  Plans  by 
PTE  79-41  will  be  p  -esent  because  all 
the  conditions  of  F  E  79-41  (except  for 
the  Affiliation  Cone  ition)  will  be 
satisfied. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gary  H.  Lefkowifz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Eckler  Industries,  Inc..  Retirement  & 
Savings  Plan  (the  Plan)  Located  in 
Titusville.  FL 

[Application  No.  D-8623] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  and  406  (b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  loan  of 
$265,000  from  the  Plan  to  Eckler 
Industries.  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  as 
those  the  Plan  could  obtain  in  a  similar 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  covering  approximately  137 
participants  as  of  January  29, 1991.  As  of 
December  31. 1990,  the  Plan's  assets 
totalled  $1,150,242.63  and  were  invested 
primarily  in  bonds  and  notes.  Except  for 
a  loan  to  a  Plan  participant,  none  of  the 
Plan's  assets  are  invested  in  loans  to 
any  party  in  interest  involved  in  the 
proposed  exemption  transaction,  in 
property  leased  to  such  a  party  in 
interest,  or  in  securities  issued  by  any 
such  party  in  interest. 

2.  Sun  Bank,  N.A.  (the  Trustee)  is  the 
trustee  of  the  Plan.  The  Trustee  states 
that  it  is  a  nationally  chartered  banking 
association  with  officers  experienced  in 
administering  qualified  retirement  plans 
in  the  capacity  of  trustee.  The  Trustee 
represents  that  it  and  its  officers  are  not 
related  in  any  way  to  the  Employer,  its 
principals  or  affiliates,  except  that  a 
related  entity,  Eckler  Enterprises,  does 
have  a  $2,150,000  loan  with  the  Trustee. 
The  Trustee  states  that  it  is  one  of  the 
largest  banking  institutions  in  the  South, 
80  that  this  loan  represents  substantially 
less  than  one  percent  of  all  of  the 
Trustee's  loan  investments.  The  Trustee 
further  represents  that  no  funds  of  the 
parties  involved  in  the  exemption 
transaction  are  deposited  with  the 
Trustee  and  that  the  Trustee  has  not 
provided  any  goods  or  services  to  these 
parties  during  any  of  the  past  three 


years.  The  Trustee  states  that  it 
understands  and  acknowledges  its 
duties,  responsibilities,  and  liabilities 
under  the  Act  in  acting  as  a  fiduciary 
with  respect  to  the  Plan.  As  independent 
trustee  of  the  Plan,  the  Trustee's 
fiduciary  responsibilities  with  respect  to 
the  Plan  include,  among  other  duties, 
investing  Plan  assets  and  monitoring  all 
Plan  investments,  including  the 
proposed  loan  (see  7.  below).  Although 
the  Trustee's  fee  is  paid  by  the 
Employer,  the  applicant  represents  that 
the  Trustee  will  not  be  discharged, 
except  for  cause. 

3.  The  Plan  proposes  to  make  one  loan 
(the  Loan)  to  the  Employer  in  the 
amount  of  $65,000  (less  than  25%  of  the 
Plan's  total  assets).  The  Loan  will  be 
repaid  in  36  equal  monthly  installments 
of  interest  and  principal  over  the  three 
year  period  beginning  on  the  date  that 
the  Loan  is  made;  however,  the  Loan 
may  be  prepaid  in  full  at  time  without 
penalty.  If  the  proposed  exemption  is 
granted,  the  Loan  would  be  made  15 
days  after  the  grant  date.  Interest  will 
accrue  on  the  Loan  at  a  fixed  rate  two 
percentage'  points  above  the  prime  rate 
published  in  the  Wall  Street  Journal  on 
the  date  the  Loan  is  made.  Additionally, 
a  loan  origination  fee  of  one  percent  of 
the  Loan  amount  ($2,650)  would  be 
assessed  upon  making  the  Loan.  The 
Loan  will  be  secured  by  a  first  mortgage 
on  two  separate  parcels  of  vacant, 
unimproved  land  (the  Property)  located 
in  Brevard  County.  Florida.  Such 
mortgage  shall  be  recorded  in  the 
Brevard  County  Public  Records 
simultaneously  with  the  making  of  the 
Loan,  and  such  mortgage  shall  not  be 
subordinated.  The  Employer,  at  its  sole 
expense,  will  maintain  casualty  and 
liability  insurance  on  the  Property, 
naming  the  Plan  as  payee  to  receive  any 
insurance  proceeds. 

4.  The  applicant  has  submitted  a  letter 
dated  April  15. 1991  from  Peter  B. 
Rochester.  Vice  President  of  The 
Citizens  &  Southern  National  Bank  of 
Florida  (C&S),  in  Melbourne,  Florida, 
which  the  applicant  states  is 
independent  of  the  Employer  and  its 
officers,  directors,  shareholders,  and 
their  immediate  families.  In  this  letter. 
Mr.  Rochester  states  that  for  a  three- 
year  mortgage  loan,  C&S  would  typically 
lend  up  to  65%  of  the  appraised  value  of 
the  Property  at  an  interest  rate  of  200 
basis  points  over  C&S'  cost  of  funds 
(then  7.94%)  on  a  fixed  basis  and  one 
percent  over  C&S'  prime  rate  (then  9.0%) 
on  a  floating  basis  *  and  would  charge  a 


'  For  comparison  purposes,  we  note  thai  the 
prime  rate  published  in  the  Wall  Street  Journal  on 

Continued 
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loan  fee  of  one  percent  of  the  loan 
amount.  Mr.  Rochester  cautions  that 
although  these  rates  and  terms  may  be 
used  by  the  Department  in  evaluating 
the  proposed  exemption  transaction, 
any  offer  of  funding  by  C&S  would  be 
subject  to  a  review  of  the  appraisal  and 
current  financial  information.  As 
mentioned  in  7,  below,  the  Trustee 
reviewed  the  appraisal  and  current 
financial  information  before  making  its 
determination  regarding  the 
appropriateness  of  the  proposed  loan  as 
a  Plan  investment. 

5.  The  Property  consists  of  two 
parcels  of  vacant  land  adjacent  to  the 
Employer's  place  of  business  at  5200  S. 
Washington  Avenue,  Titusville.  Florida, 
on  the  west  side  of  U.S.  Highway  1.  near 
Riveredge  Drive.  One  of  the  parcels  in 
the  Property  contains  2.72  acres;  the 
other  contains  1.12  acres.  As  of  April  20. 
1991.  the  market  value  of  the  two 
parcels  comprising  the  Property  was 
$285,600  and  $123,200.  respectively, 
according  to  the  appraisal  reports 
described  below. 

6.  The  Property  was  appraised  by 
Alfred  A.  Hamilton,  MAI.  and  Russell  J. 
Hamilton  (the  Appraisers],  of  Hamilton 
Appraisal  Service,  Inc.  as  of  April  20. 
1991.  The  Appraisers  certify,  among 
other  things,  that  they  have  no  personal 
interests  or  bias  with  respect  to  the 
parties  involved  and  that  they  have  no 
present  or  prospective  interest  in  the 
Property,  which  they  personally 
inspected,  and  that  Mr.  Alfred  A. 
Hamilton.  MAI.  is  currently  certified 
under  the  voluntary  continuing 
education  program  of  the  Appraisal 
Institute.  The  Appraisers'  experience 
includes,  among  other  things,  appraisal 
and  counseling  regarding  acreage  and 
vacant  lots.  The  Appraisers  prepared 
two  separate  appraisal  reports:  one  for 
each  of  the  two  parcels  comprising  the 
Property  (and  both  dated  April  23. 1991). 
The  appraisal  reports  state  the 
Appraisers'  opinion  that  the  highest  and 
best  use  of  the  Property  is  to  hold  it  for 
future  commercial/industrial 
development. 

7.  The  Trustee  states  that  after 
reviewing  the  Appraisers'  reports  and 
the  current  financial  information 
regarding  the  Employer,  it  determined 
that  the  proposed  exemption  transaction 
is  in  the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  for  the 
following  reasons: 

(a)  The  terms  of  the  Loan  will  be  at 
least  as  favorable  to  the  Plan  than  the 


April  15. 1991  (the  date  of  the  letter  from  Mr. 
Rochester,  of  C*S)  wa«  B^t^-Wi.  On  August  16, 
1991,  the  Wall  Street  Journal  reported  that  the  prime 
rale  for  Augushs.  l.»l  was  8i4«. 


terms  for  similar  transactions  between 
unrelated  parties. 

(b)  This  short-term  investment,  which 
comprises  no  more  than  25%  of  the 
Plan's  assets,  will  not  subject  the  Plan  to 
liquidity  problems. 

(c)  The  proposed  loan  is  consistent 
with  the  Plan's  investment  objectives 
and  policies,  which  focus  on  high 
income,  restricting  investments  to  fixed 
income,  cash  equivalents,  and  equity 
commingled  trust  funds  maintained  by 
the  Trustee. 

(d)  The  Trustee  will  monitor  the  Loan 
throughout  its  duration. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because: 

(a)  The  Trustee,  which  is  not  related 
to  the  Employer  or  its  principals  or 
affiliates,  believes  that  the  proposed 
loan  is  in  the  best  interests  of  the  Plan 
and  its  participants  and  beneficiaries; 

(b)  The  Trustee  will  monitor  the  Loan 
throughout  its  duration; 

(c)  The  Loan  will  be  secured  by  a  first 
mortgage  on  the  Property,  whose  fair 
market  value  exceeds  150%  of  the 
amount  of  the  Loan; 

(d)  The  interest  rate  under  the  Loan 
will  be  no  less  than  the  interest  rate 
generally  charged  by  an  unrelated 
commercial  lender,  C&S;  and 

(e)  The  Loan  represents  less  than  25% 
of  the  Plan's  total  assets. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  and  Trust  of  Gary 
Resnik  (the  Plan)  Located  in 
Beachwood,  OH 

[Application  No.  D-8630] 

Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part  2570. 
subpart  B  (55  FR  32836.  August  10. 1990). 
If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  shall  not  apply 
to  the  proposed  loan  (the  Loan)  of 
$38,100  to  Gary  E.  Resnik.  D.D.S.  (the 
Employer),  a  sole  proprietorship,  by  the 
individually-directed  account  (the 
Account)  in  the  Plan  of  Dr.  Gary  E. 
Resnik.  provided  the  terms  of  the  Loan 
are  at  least  as  favorable  to  the  Account 


as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
providing  for  participant-directed 
investments.  As  of  December  31, 1990, 
the  Plan  had  three  participants,  one  of 
whom  is  Dr.  Resnik,  and  total  assets  of 
$368,369.  Of  the  total  assets.  Dr.  Resnik's 
individual  account  in  the  Plan  held 
aggregate  assets  of  $339,124.  The  trustee 
of  the  Plan  is  Dr.  Resnik,  a  dentist  who 
maintains  a  general  dental  practice  in 
Beachwood.  Ohio  as  a  sole  proprietor. 

2.  Dr.  Resnik  requests  an 
administrative  exemption  from  the 
Department  in  order  that  his  Account  in 
the  Plan  may  lend  money  to  the 
Employer.  "The  Employer  will  use  the 
entire  loaned  funds  to  repay  a  portion  of 
a  pre-existing  loan,  in  the  amount  of 
$85,000.  that  is  owed  to  an  unrelated 
party,  the  Dworken  and  Bernstein 
Company.  LP.A.  Profit  Sharing  Trust 
(the  D  and  B  Plan)  of  Painesville,  Ohio. 

3.  The  note  evidencing  the  D  and  B 
loan  (the  D  and  B  Note)  was  entered 
into  by  the  Employer  and  the  D  and  B 
Plan  on  March  6. 1990.  The  D  and  B  Note 
carries  interest  at  the  rate  of  11  percent 
per  annum  and  requires  interest  only 
payments  for  a  five  year  term.  Upon  its 
maturity,  the  entire  outstanding 
principal  balance  of  the  note  and 
accrued  interest  will  become  due  and 
payable.  The  D  and  B  Note  is  secured  by 
certain  equipment,  furniture,  fixtures 
and  tenant  improvements  belonging  to 
the  Employer  and  it  contains  no 
prepayment  penalties.  Dr.  Resnik 
represents  that  all  payments  due  under 
the  D  and  B  Note  have  been  made  in  a 
timely  manner  and  there  have  never 
been  any  defaults  or  delinquencies 
thereunder. 

4.  The  proposed  Loan,  which  will  also 
be  evidenced  by  a  promissory  note,  will 
be  in  the  original  principal  amount  of 
$38,190.  The  terms  of  the  Loan  are 
identical  to  those  that  would  be 
provided  to  the  Employer  by  Society 
National  Bank  (SNB)  of  Beachwood. 
Ohio,  an  unrelated  lending  institution 
for  a  comparable  loan  secured  by 
comparable  collateral.  In  this  regard,  the 
Loan  will  have  a  maximum  duration  of 
five  years.  It  will  carry  the  floating  rate 
of  interest  that  will  fluctuate  with  the 
prime  rate  of  SNB  plus  1 V?  percent. 
Initially,  the  Loan  will  require  a  monthly 
principal  and  interest  payment  of  $950 
based  upon  SNB's  current  interest  rate 
of  10  percent  (1  Vt  percent  above  SNB's 
current  prime  rate  of  8V4  percent).  If 
SNB's  prime  rate  changes,  Dr.  Resnik.  as 
Plan  trustee,  will  make  adjustments  to 
the  Loan  payments. 
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5.  The  proposed;  Loan  will  be  secured 
by  Tu^t  lien  interests  in  certain  dental, 
te.ephone  and  cor  iputer  equipment  that 
is  owned  by  the  E  nployer  {the 
Collateral).  To  pei  feet  the  Account's 
respective  security  interests  in  the 
Collateral,  Dr.  Reanik,  as  Plan  trustee, 
will  file  UCC  Fioa  [icing  Statements  with 
the  appropriate  st  Ue  authority.  In 
addition.  Dr.  Resn|k  will  cause  the 
Collateral  to  be  inured  against  casualty 
loss  and  he  will  designate  his  Account 
as  the  loss  payee  hi  such  tnau'ance. 
Moreover.  Dr.  Res  iiik's  Account  will  not 
be  required  to  paj  any  servicing  fees 
that  are  incidental  to  the  administration 
of  the  proposed  L^^^^ 

6.  The  Collatera !  for  the  proposed 
Loan,  which  presently  has  an  abrogate 
fair  market  value  )f  $76,380,  has  been 
appraised  as  foHo  ivs: 

a.  The  dental  eq  uipment  that  will 
secure  the  proposi  td  Loan  consists  of 
dental  ofRcs  fumi  ure,  X-ray  equipment 
and  dental  appara  tus.  Such  equipment 
has  been  appraise  i  by  Mr.  Vince 
HHnovsky.  V.P.  of  Personal  Dental 
Service  and  Equip  Tient  Company  of 
Cleveland,  locatee  in  Warrensville. 
Ohio.  Mr.  Hlinovsjcy  represents  that  he 
has  been  involved  in  the  business  of 
purchasing,  selling  and  appraising 
dental  equipment  for  over  14  years  and 
that  he  and  his  finn  are  independent  of 
the  parties  involvid  in  the  proposed 
Loan  transaction.  \s  of  April  8, 1991, 
Mr.  HHnovsky  has  determined  that  the 
dental  equipment  nas  a  liquidation 
value  of  $67,209.  Mr.  Hlinovsky  also 
notes  that  the  equjpnwnt  will  depreciate 
at  the  rate  of  5  peicent  per  annum  over 
the  term  of  the  Lo  m. 

b.  The  Employe  's  telephone 
equipment  that  wi  11  also  be  pledged  as 
Collateral  for  the  broposed  Loan, 
consists  of  5  telep  lones  and  related 
apparatus.  Such  e  ^uipment  has  been 
appraised  by  Mr.  Jteven  M.  Fien, 
President  of  Davi:  sa  Telephone 
Systems.  Inc.  of  Cleveland,  Ohio.  Mr. 
Fien  represents  that  he  has  over  15 
years  of  experiere  e  in  the 
telecommunicatio  w  industry, 
specifically  in  the  buying  and  selling  of 
used  telecommunications  equipment, 
and  that  he  and  h  s  firm  are  completely 
unrelated  to  the  p  irties  involved  in  the 
proposed  transaci  ion.  As  of  April  3, 
1991,  Mr.  Fien  has  determined  that  the 
telephone  equipment  has  a  fair  market 
value  of  $2,000.  Mt.  Fien  also  asserts 
that  over  the  next  five  years,  the 
telephone  equipmsnt  will  depreciate  at 
the  rate  of  5  percc  nt  per  year. 

c.  The  Employe  ■'»  computer 
equipment  that  w  11  serve  as  further 
security  for  the  pnoposed  Loan  consists 
of  a  "Perfect  Manager"  turnkey  system 
and  related  softw  ire.  Such  equipment 


has  been  appraised  by  Mr.  Ralph  V. 
Frasca,  Jr.,  Vice  President  of  Dental 
Computer  Alternatives,  ina  (DCA]  of 
Columbus.  Ohio.  Mr.  Frasca  has  over  15 
years  of  involvement  in  medical  and 
dental  computer  technologies.  DCA. 
which  has  been  in  existence  for  8  years 
deals  exclusively  in  the  development, 
distribution,  sale  and  servicing  of  turkey 
computer  systems.  Both  DCA  and  Mr. 
Frasca  have  no  ownership  interest  in  the 
Employer  or  other  affiliation  with  the 
Employer  aside  from  providing  a 
software  service  contract  to  the 
Employer  for  a  fee  of  $125  per  month  as 
well  as  to  150  dental  practices  in  the 
State  of  Ohio. 

In  a  letter  dated  March  29, 1991.  Mr. 
Frasca  represents  that  there  is  no 
market  for  the  Employer's  computer 
software  because  a  proprietary  software 
license  contractuaHy  prohibits  its  sale, 
transfer  or  reproduction.  He  notes, 
however,  that  in  the  event  Dr.  Resnik  is 
required  to  sell  his  dental  practice,  this 
software  product  would  enhance  the 
value  of  the  practice.  Additionally,  Mr. 
Frasca  notes  that  based  on  generally 
accepted  industry  practices,  computer 
hardware  products  depredate  at  the 
rate  of  15  percent  per  anraintL 
Consequently,  he  has  determined  that 
the  present  value  of  the  computer 
equipment,  exclusive  of  the  {woprietary 
software,  is  $7,171  as  of  March  29, 1991, 

7.  Dr.  Resnik  represents  that  at  all 
times  throughout  the  term  of  the 
proposed  Loan,  the  fair  market  value  of 
the  Collateral  will  represent  at  least  200 
percent  of  the  outstanding  balance  of 
the  Loan.  However,  if  the  fair  market 
value  of  the  Collateral  should  ever  fall 
below  this  leveL  Dr.  Resnik  represents 
that  the  Employer  will  be  required  to 
reduce  the  amount  of  the  Loan  in  order 
to  bring  the  collateral  to  loan  ratio 
within  the  200  percent  level. 

8.  In  summary,  it  is  reftresented  that 
the  proposed  transaction  will  satisfy  the 
provision  of  section  408(a)  of  the  Act 
because:  (a)  The  Loan  will  not  represent 
more  than  25  percent  of  the  assets  that 
are  held  in  Dr.  Resnik's  Accoun^,  (b)  the 
loan  will  be  secured  by  first  lien 
interests  in  the  Collateral  of  the 
Employer  which  consists  of  certain 
dental,  telephone  and  computer 
equipment  that  the  Employer  uses  in  its 
practice;  (c)  the  Collateral  for  the  Loan 
will,  at  all  times,  represent  200  percent 
of  the  outstanding  balance  of  the  Loan 
otherwise  Dr.  Resnik  will  cause  the 
Employer  to  reduce  the  amount  of  the 
Loan  to  bring  the  collateral  to  loan  ratio 
within  200  percent  level;  (d)  the  terms  of 
the  Loan  are  no  less  favtvable  to  the 
Account  than  those  obtainable  from 
SNB,  a  third  party  lending  institution;  (e) 
Dr.  Resnik's  Accoont  will  not  be  charged 


any  servicing  fees  in  connection  with 
the  administration  of  the  Loan;  and  (0 
Dr.  Resnik,  the  only  participant  in  the 
Plan  whose  account  wiU  be  afiected  by 
the  Loan,  has  determined  that  the 
proposed  transaction  will  be  in  the  best 
interests  of  the  Account  and  he  desires 
that  the  proposed  transaction  be 
consmnmated. 

Notice  to  Interested  Persons 

Because  Dr.  Resnik  is  the  only 
participant  to  the  I4an  whoK  account 
will  be  affected  by  the  proposed 
transaction,  the  I)epartjnent  has 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Therefore,  all  written  comments  and 
requests  for  a  public  hearing  are  due 
within  30  days  from  the  date  of 
publication  of  this  notice  of  prt^xMed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INPORMATION  COMTACT 

Ms.  )an  D.  Broady  of  the  Departnent, 
telephone  (202)  523-8881.  fTbis  is  not  a 

toll  free  number.) 

General  Information 

The  attention  of  haterested  persons  is 

directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  ot  an  exemption  onder  section 
408(a)  of  the  Act  and/or  section 
4975(cK2)  of  the  Code  does  not  reheve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohilnted  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act  nor  does  il 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(cM2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
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exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transactions  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  6th  day  of 
September,  1991. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

(FR  Doc.  91-21820  Filed  9-10-91;  8:45  am] 

MLUNO  CODE  4S10-29-M 


[Prohibited  Transaction  Exemption  91-49; 
Exemption  Application  No.  D-8489,  et  ai.l 

Grant  of  Individual  Exemptions; 
Hudson  Enterprises  Profit  Sharing 
Plan,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department]  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  {the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices^also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978. 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847.  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  fmdings: 

(a)  The  exemptions  are 
administratively  feasible;        | 

(b)  They  are  in  the  interests  w  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Hudson  Enterprises  Profit  Sharing  Plan 
(the  Plan)  Located  In  Newport  Beach, 
CA 

IProhlbited  Transaction  Exemption  91-49; 
Exemption  Application  No.  D-8489] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c](l](A] 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  loan  of  $450,000  from 
the  Plan  to  the  Orange  Grove  Shopping 
Center,  a  disqualified  person  with 
respect  to  the  Plan,  provided  the  terms 
of  this  transaction  are  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  similar  transaction 
with  an  unrelated  party.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
22. 1991.  at  56  FR  33467. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 


'  '  Since  David  Klein  is  the  sole  stockholder  and 
employee  of  Hudson  Enterprises,  the  Plan  sponsor, 
and  the  only  participant  in  the  Plan,  the  Plan  is  not 
subject  to  title  I  of  the  Act,  pursuant  to  29  CFR 
2510.»-3(bJ  and  (c)(1).  However,  the  Plan  is  subject 
to  Title  II  of  the  Act,  which  includes  section  4975  of 
the  Code. 


Profit  Sharing  Plan  &  Trust  of 
Spartanburg  Radiological  Associates, 
P.A.  (the  Plan)  Located  in  Spartanburg. 
SC 

(Prohibilerd  Transaction  Exemption  91-50: 
Exemption  Application  No.  D-8524] 

Exemption 

The  restrictions  of  section  406(a], 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  a 
parcel  of  undeveloped  real  property  (the 
Property)  by  the  individually  directed 
account  (the  Account)  of  Dr.  Robert  E. 
Mitchell  in  the  Plan  to  Dr.  Mitchell 
provided  that  the  sales  price  is  the 
greater  of  (1)  the  original  purchase  price 
paid  by  the  Account  for  the  Property 
plus  all  additional  expenses  incurred  by 
the  Account  in  holding  the  Property,  or 
(2)  the  fair  market  value  of  the  Property 
on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  5. 1991  at  56  FR  37238. 

For  Further  Information  Contact: 
Allison  Padams  of  the  Department  of 
Labor,  telephone  (202)  523-8971.  (This  is 
not  a  toll-free  number.) 

Givens  Profit  Sharing  Plan  and  Trust 
(the  Plan)  Located  in  Chesapeake, 
Virginia 

(Prohibited  Transaction  Exemption  91-51; 
Exemption  Application  No.  D--8639| 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  of 
92  units  (the  Units)  of  Southeastern 
Income  Properties  (the  Partnership),  a 
Virginia  limited  partnership,  by  the  Plan 
to  Givens,  Incorporated  (the  Buyer)  for 
$36,800.00  provided:  (1)  the  sale  price  is 
not  less  than  the  fair  market  value  of  the 
units  at  the  time  of  the  sale,  and  (2)  the 
Buyer  pays  all  costs  of  the  sale  plus  the 
amount  of  the  Plan's  share  in  any 
increase  in  the  capital  account  of  the 
Partnership  such  that  no  economic  loss 
°is  incurred  by  the  Plan  on  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  )uly  8, 
1991.  at  56  FR  30938. 
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For  Furtlier 
Miriam  Freund,  of 
telephone  (202) 
loll-free  number.) 


Infohnation  Cootact:  Mrs. 

the  Department 

52M194.  (This  is  not  a 


n  Employees'  Pront 
>Ian)  Located  In 


Exemption  91-52; 
Na  D-8631] 


Texapol  Corporat^i 
Sharing  Plan  (the 
Bethlehem,  PA 

IProhibited  Transac  ion 
Exemption  Applicat  on 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b}(5 )  of  the  Act  and  the 
sanctions  resultin !  from  the  application 
of  section  4975  of  ihe  Code,  by  reason  of 
section  4975(c)(lH  A)  through  (E)  of  the 
code,  shall  not  ap  )ly  to  cash  sale  by  the 
Plan  to  Texapol  C  orporation.  a  party  in 
interest  with  resp  !ct  to  the  Plan,  of  the 
Plan's  interest  (th  ;  Interest)  in  Realmark 
Investors  Limited  Partnership  VI-A,  a 
real  estate  limitec  partnership,  provided 
the  sale  price  is  n  )t  less  than  the  greater 
of  (a)  the  fair  mar  tet  value  of  the 
Interest  as  of  the  i  lale  dale,  or  (b)  the 
Plans  aggregate  c  ost  of  acquiring  and 
holding  the  Inlere  }L 

For  a  more  com  ilete  statement  of  the 
facts  and  represei  tations  supporting  the 
Department's  dec  sion  to  grant  this 
exemption,  refer  1 3  the  notice  of 
proposed  exempli  on  published  on  July  8, 
1991,  at  56  FR  309  k). 

For  Further  Infc  rmalion  Contact:  Mrs. 
Miriam  Freurid  of  the  Department, 
telephone  (202)  5;  3-6194.  (This  is  not  a 
toll-free  number.) 

General  Informat  on 

The  atlention  o  interested  persons  is 
directed  to  the  folowing: 

(1)  The  fact  tha  a  transaction  is  the 
subject  of  an  exei  iption  under  section 
408(a)  of  the  Act  i  ind/or  section 
4975{cK2)  of  the  C  ode  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disquaiuied  perse  n  from  certain  other 
provisions  to  whi  ±  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  pre  visions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciar  ^  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  pa  ticipants  and 
beneficiaries  of  t  le  plan  and  in  a 
prudent  fashion  i  i  accordaiKe  with 
section  404(a){l)(  J)  of  the  Act;  nor  does 
it  affect  the  requi  -emenl  of  section 
401(a)  of  the  Cod<  t  that  the  plan  must 
operate  for  the  e)  elusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  thei   beneficiaries; 

(2)  These  exera  ptions  are 
supplemental  to  i  nd  not  in  derogation 
of,  any  other  proi  isions  of  the  Act  and/ 
or  the  Code,  inch  ding  statutory  or 
administrative  e)  emptions  and 
transactional  rul(  s.  Furthermore,  the 


fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  this  6th  day  of 
September.  1991. 
Ivan  Slrasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Adminhtratioif, 
U.S.  Department  of  Labor. 
|FR  Doc  91-21819  Filed  9-10-Sl;  8:45  am] 

BILUMQ  COOE  4510-29-11 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Underserved  Set-Aside  Advisory 
Group;  Establishntent  and  Meeting 

In  accordance  with  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto. (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Hu.Tianities  Act  of  1965, 
as  amended  (20  U.S.C.  959  (a)(4)),  notice 
is  hereby  given  that  establishment  of  the 
Underserved  Set-Aside  Advisory  Group 
has  been  approved  by  the  Chairman  of 
the  National  Endowment  for  the  Arts  for 
a  period  of  two  years  until  September  5, 
1993.  The  Committee's  objective  and 
scope  of  activities  is  to  aid  the 
Endowment  in  implementation  of  its 
legislated  responsibihty  to  "establish 
and  carry  out  a  program  of  contracts 
with  or  grants  to  States  for  the  purpose 
of  *  *  *  broadening  public  access  to  the 
arts  in  rural  and  inner  city  areas  and 
other  areas  that  are  underserved 
artistically."  The  Group  will  discuss 
guiding  principles  for  categories  utilizing 
the  set-aside  funds  in  FY  93  and  beyond; 
survey  the  process  and  results  of  the 
first-year  of  this  effort:  and  begin 
planning  the  evaluation  process  for 
assessing  the  reach  and  impact  of  set- 
aside  grants.  This  Group  shall  report  to 
the  Chairman  of  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

The  function  of  this  advisory 
committee  cannot  be  performed  by  the 
Arts  Endowment,  an  existing  advisory 
committee  or  other  means,  such  as 
public  hearing.  Neither  the  agency  nor 


any  existing  advisory  committee 
possesses  sufficient  expertise  or  breadth 
of  representation  regarding  this  field  to 
offer  such  advice.  Other  nteans.  such  as 
public  hearings,  are  not  suitable  for 
obtaining  the  necessary  advice. 
Therefore,  the  establishment  and  use  of 
this  advisory  committee  is  in  the  public 
interest. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

The  first  meeting  of  this  Advisory 
Group  will  be  held  on  September  24, 
1991,  from  10  a.m.-4  pjn.  in  room  M-14 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  introductions  and  opening 
remarks,  first  year  experience  with  the 
set-aside,  future  goals,  future  obstacles 
and  solutions.  Endowment/state  arts 
agency  relationship,  project 
effectiveness,  grantee  information,  FY  93 
guidelines,  and  summation. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disabiHty,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 
[FR  Doc.  91-21739  Filed  9-10-91;  8:45  amj 

BIUINQ  COOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
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ACTION.  Nctice  of  permits  issued  under 
the  Aittarctic  Conservatios  Act  of  1978, 
Public  Law  95-541. 

SUMWARV:  T>ie  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  MFORMATlOtt  CONTACT: 

Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20r.50. 

SUPPLEMENTARY  INFORUffATKMC  On 

August  2, 1991,  the  National  Science 
Foundation  published  notice  in  the 
Federal  Register  of  permit  applications 
received.  Three  separate  permits  were 
issued  to  the  following  individual  on 
September  4, 1991: 


William  Fraser. 
Ch^rlea  E.  Myats, 

Permit  Office^  Dhnskm  of  Polar  Program. 
(FR  Doc.  91-21781  Filsd  S-TO-Sl;.  SbtS  ara| 

BILUNQ  COM  TSH^t-V 


NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  Uccnn  To  Export  a 
Utilization  Facility 

Pursuant  to  10  CFR  lia70(b)  "Public 
notice  of  receipt  of  an  appbcatkn." 
please  iake  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  F*ubiic  Document  Room 
located  at  2120  L  Street.  NW.. 
Washington,  TSC. 


A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  Wed  withra  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  the 
intervene  shall  be  served  by  the 
requestor  or  petitioner  ttpon  the 
applicant,  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555;  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission:  and  the  Executive 
Secretary,  U.S.  Department  of  State, 
Washington,  DC  20520. 

In  its  review  of  the  applieatioas  for  a 
licenses  to  export  a  utilization  facility  as 
defined  in  10  CFR  part  110  and  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation-of  the  facility  to  be  exported.  The 
information  concerning  these 
applications  follows. 


NRC  Export  License  Appucatkdns 


Name  of  ^pKcsnt  dote  ot 
appU  dale  rocsMed, 
appHcaliow  number 


Description 


End  use 


Coonry  of  destin«Bon 


ABB    ComtHislion    Eng.,    Inc.. 
08/02/91,  08/0&/9t.  XRl6a 

ABB    Combustio*   Eog..   tnc. 
08/02/9t.  08/05/91.  XRtfit. 

AB8    Combustion    Eog.,    Inc. 
0«/0?/91,  08/05/91.  XR1«2. 


2  (two)  Nuclear  Power  Reac- 
tow    1300   MWe    (ea)    Un- 


S6oaooax)oo. 


2  (Tw(4  Nudear  Power  Reac- 
tors 1300  MWe  (ea)  Sela- 
fietd  and  Chapelcross. 

2  (Two)  Nuclear  Power  Reac- 
tors 1000  MWe  (ea)  Nuclear 
UoiU  15  and  16. 


$500.000.000.. 

saoo.ooojooo. 


COMRMKtal      Generation      o( 
Bectricity 

Csmmefcial      Generation     o< 
Eledricity. 

Commercial      Generation     o( 
Electricity. 


CzMh  and  Stovak  Federal  i 
pubkc. 

UnilBd  Wafldora. 


Repubic  of  Korea 


Dated  tliia  4th  day  of  September  1991  at 
Roclcville.  Maryland. 

For  the  NucJear  Regalatory  Commission. 
RonaU  IX  Haoban 

Assistant  Director,  for  Exports.  Security,  and 
Safety  Cooperation,  International  Programs. 
Office  of  Governmental  and  Pubiic  Affairs. 
[PR  Doc  91-21814  Filed  9-10-91:  8:45  am} 
BILUNO  COOe  7S9(H>1-M 


Application  for  a  License  To  Export 
Nuclear  Materfaf 

Pursuant  to  TO  CFR  110.70  [bj  "PtahKc 
notice  of  receipt  of  an  application**. 


please  take  notice  that  tke  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street,  NW.. 
Washington,  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  fifed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Remoter.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  CoomeL  U.S.  Nackar 


Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission:  and  the 
Executive  Secretary,  U.S.  Departirent  of 
State,  Washington,  E)C  20520. 

In  its  review  of  the  appUcatioBS  for 
licenses  to  export  nuclear  grade  graphite 
and  heavy  water  as  defined  in  10  CFR 
part  110  and  noticed  herem.  the 
Commission  does  not  evahtate  the 
health,  safety  or  environmental  eHects 
in  the  receipient  nation  of  the  material 
to  be  exported.  The  informatioa 
concerning  these  applications  fdtowa. 


NRC  Export  License  ApptiCAiiofis 


Ovtcpgntn  of  Heme  to  be  exported 

Country  o(  destnatnn 

UCAR  Carbon  Company.  Inc..  08/0«rfft.  0»/0T/9T.  XMAT0387 

BrookhMen  National  Labi.  08/  t2/9V  08/ 1 9/91.  XMATG388 

29^085.0  Us*  0*  NMCkMT  Grade  Graplste  blocks  for  use  as  perma- 
fMot  sicte  fsftodon  909  pmim^i^  biocfcs. 

136.919.0  kQS  at  Heawy  Walat  to  Canada  for  upgrading  and  return 
la  U.S.  tor  ue«  as  pnmaiy  cootant  nBNL't  heavy  water  moderat- 
ed resaafcft  leatlui. 

Canada 
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Dated  this  4tfi  day  jof  September 
Rockville.  Maryland 

For  the  Nuclear  R^ulatory 
Ronald  D.  Hauber. 
Assistant  Director  fi 
Safety  Cooperation 
Office  of  Governmer^al  and  Public 

(FR  Doc.  91-21815 
BtLUNQ  COOe  7S90-01-* 
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1991  at 
Commission. 

Exports.  Security,  and 
International  Programs. 
Affairs. 
i  Filed  9-10-91:  8:45  ami 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 


Commission  Meet  Ing 

agency:  Physician 
Commission. 
action:  Notice  of 


I  neeting. 


meeting  will  be  he 


Payment  Review 


SUMMARY:  The  Coi  nmission  will  hold  its 
next  meeting  on  Tl  lursday  and  Friday, 
September  19-20, :  991.  at  the  Grand 
Hotel.  2350  M  Stre  -t.  NW..  Washington. 
DC.  On  Thursday,  the  meeting  will  be 
held  in  the  Ballroo  n;  on  Friday,  the 


d  in  room  V.  The 


meetings  will  begin  at  9  a.m. 
ADDRESSES:  The  C  ommission  is  located 
at  2120  L  Street.  N  V.  in  suite  510. 
Washington.  DC.  1  he  telephone  number 
is  202/653-7220.     ' 
FOR  FURTHER  INFOJIMATION  CONTACT: 
Lauren  LeRoy.  Deputy  Director,  202/ 
653/7220. 

SUPPLEMENTARY  INFORMATION:  The 
discussions  will  in  elude  review  of 
specialty  societies  comments  on 
HCFA's  Notice  of  *roposed  Rule  Making 
for  the  Medicare  F  »e  Schedule,  practice 
expense,  malpract  ce  reform,  practice 
guidehnes,  physici  an  supply  and 
distribution,  acces }  to  care  in  the  inner 
city,  and  the  Comnission's  work  plan 
for  the  rest  of  1991 , 

Information  aboit  the  exact  agenda 
can  be  obtained  oi  i  Thursday,     , 
September  12, 199" .  Copies  of  the 
agenda  can  be  ma  led  at  that  time. 
Please  direct  all  requests  for  the  agenda 
to  the  Commissior^'s  receptionist. 
Paul  B.  Ginsburg, 
Executive  Director. 
|FR  Doc.  91-21808  Filed  9-10-01:  8:45  am] 

MLUNQ  CODE  6820-8E-I I 


SECURITIES  ANp  EXCHANGE 
COMMISSION       I 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

September  5, 19IH 

The  above  nam 
exchange  has  file( 


d  national  securities 
applications  with  the 


Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

UNC  Incorporated 
Common  Stock.  120  Par  Value  (File  No.  7- 
7208) 
AT&T  Capital  Corporation 
Yen/Deutsche  Mark  Cross  Currency 
Warrants  expiring  October  30. 1992  (File 
No.  7-7209) 
Merrill  Lynch  &  Co..  Inc. 
U.S.  Dollar/Deutsche  Mark  Currency  Put 
Warrants  expiring  September  30. 1992 
(File  No.  7-7210) 
Wheeling  Pittsburgh  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7211)  Warrants  to  Purchase  Common 
Stock  expiring  January  3. 1996  (File  No. 
7-7212) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  27. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  fmds.  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  91-21763  Filed  9-10-91;  8:45  am] 

BNXlNa  CODE  WIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Ptiiladelphia  Stock  Excfiange, 
Incorporated 

September  5, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 


Sterling  Software 
Common  Stock.  $0.10  Par  Value  (File  No.  7- 
7213) 
Homeplex  Mortgage  Investment  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7214) 
Sabine  Royalty  Trust 
Shares  of  Beneficial  Interest  (File  No.  7- 
7215) 
Berkshire  Realty 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7216) 
Municipal  High  Income  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7217) 
Ellsworth  Convertible  Growth  *  Income  Fund 
■  Common  Stock.  $.01  Par  Value  (File  No.  7- 
7218) 

These  securities  are  listed  and 
registered  on  orie  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  27. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  91-21737  Filed  9-10-91:  8:45  am] 

BILUNO  COOE  S010-01-M 


[Rei.  No.  IC-18297;  RIe  No.  812-7737] 

Liberty  Life  Assurance  Company  of 
Boston,  et  al. 

September  5, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Liberty  Life  Assurance 
Company  of  Boston  ("Liberty  Life"). 
Liberty  Life  Assurance  Company  of 
Boston  Variable  Account  I  (the 
"Account")  and  Keyport  Financial 
Services  Corp.  ( "KFSC"). 
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RELEVANT  1940  ACT  SECTIONS: 

Exemptions  reque&ted  pursuant  to 
section  6(c)  from  sections  2[a)(35). 
26(a)(2)(C)  and  27(c)(2). 
SUMMARY  OF  APPUCATIONS:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Account  of  an 
asset  based  sales  charge  and  mortality 
and  expense  risk  charges  imposed  under 
certain  deferred  variable  annuity 
contracts  (the  "Contracts"). 
FILINO  DATE:  The  application  was  filed 
on  June  12, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARtNO: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  noticed  if  a 
hearing  is  ordered.  Any  requests  most 
be  received  by  the  Commission  by  5:30 
p.m.,  on  September  30, 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  2054a 
Applicants,  c/o  Lee  R.  Rabkin,  Esq.. 
Counsel,  Liberty  Life  Assurance 
Company  of  Boston,  175  Berkeley  Street, 
Boston,  Massachusetts  02117.  Copies  to 
Robert  R.  Baird,  Esq.,  President  and 
General  Counsel,  Keyport  Financial 
Services  Corp.,  99  High  Street  Boston. 
Massachusetts  021ia 
FOW  FURTHER  MFOMMATION  CONTACT. 
Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Heidi  Stam,  Assistant  Chief, 
at  (202)  272-2060.  Office  of  Insurance 
Products  and  Legal  Compliance 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFOftMATtOM: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Repmentatioos 

1.  Liberty  LHe,  is  a  stock  life  insxirance 
company  organized  under  the  laws  of 
Massachusetts.  Liberty  Life  is  fointly 
owned  by  Liberty  Mutual  Insurance 
Company  and  Liberty  Mutual  Fire 
Insurance  Company.  Liberty  Mutual 
Insurance  Company  is  also  the  ultimate 
owner  of  Keyport  Life  Insurance 
Company,  which  is  the  parent  of  ICFSC 

2.  Liberty  Life  eatabliahed  the  Accoont 
to  fund  the  Contracts.  The  Account  is 
registered  with  the  Commission  as  a  unit 


investment  trust  under  the  1940  Act.  The 
Account  is  divided  into  sub-accounts 
with  each  sub-account  investing  solely 
in  the  shares  of  one  of  several 
corresponding  portfolioa  of  the  SleinRoe 
Variable  Investment  Trust,  a  registered 
open-end  management  investment 
company. 

3.  The  Contract  is  an  individual 
flexible  purchase  payment  deferred 
variable  annuity  contract.  It  is  to  be 
used  for  retirement  benefits  for  persons 
covered  under  Qualified  and  Non- 
Qualified  Plans.  The  minimum  initial 
purchase  payment  under  a  Contract  is 
$5,000.  A  contract  owner  may  transfer 
account  value  accumulated  under  the 
Contract  among  sub-accounts  of  the 
Account  and/or  Liberty  Life's  general 
account.  The  Contracts  will  also  offer  a 
guaranteed  minimum  death  benefit  after 
the  death  of  the  primary  contract  owner 
or  certain  annuitants  and  a  waiver  of 
any  contingent  deferred  sales  charges  if 
the  Contract  is  surrendered  within  90 
days  of  such  death.  The  guaranteed 
minimum  death  beneHtwill  be  the 
greater  of  the  sum  of  purchase  payments 
less  prior  partial  surrenders,  or  the 
account  value  on  the  seventh  policy 
anniversary  plus  any  subsequent 
purchase  payments. 

4.  KFSC  will  serve  as  the  princ^al 
underwriter  for  the  Contracts. 

5.  Liberty  Life  wilt  charge  a  fee  of  $30 
per  contract  year  for  administration  of 
the  Contract  and  the  Account  ("Contract 
Maintenance  Charge^.  Prior  to  the 
annuity  date  the  Contract  Maintenance 
Charge  may  be  changed,  but  will  never 
exceed  the  costs  of  administering  the 
Contract.  The  deduction  of  the  Contract 
Maintenance  Charge  is  subject  to  the 
provisions  of  rule  28a-l(b)  moder  the 
1940  Act.  The  Contract  Maintenance 
Charge  for  an  annuity  wiIF  be  the  same 
as  the  yearly  amount  in  effect 
immediately  before  annuity  payments 
begin  and  Liberty  Life  may  not  later 
change  the  amount 

6.  A  sales  charge  will  not  be  deducted 
from  a  Contract's  purchase  payments 
when  initially  received.  A  contingent 
deferred  sales  charge  may  be  deducted 
upon  a  partial  or  full  surrender  of  a 
Contract.  A  surrender  will  not  incur  the 
contingent  deferred  sales  charge  to  the 
extent  that  the  amount  of  the  surrender 
does  not  exceed  the  Contract's  increase 
in  value  at  the  time  of  surrender  or.  after 
the  contract  year,  10  percent  of  the 
Contract's  value  on  the  prior  contract 
anniversary,  if  the  10  percent  amount  is 
greater.  The  amount  of  the  surrender  in 
excess  of  the  earnings  amount  will  be 
deducted  from  the  purchase  payments  in 
chronological  order  fron  the  oldest  to 
the  most  recent  until  snch  amoant  is 
fully  deducted.  These  amounts  will  be 


subject  to  the  contingent  deferred  sales 
charge  which  is  7  percent  during  the  first 
year  after  a  purchase  payment  is  made. 
The  charge  scales  down  to  0  on 
withdrawals  of  premium  payments 
made  more  than  seven  years  prior  to  the 
withdrawal  The  total  of  the  individual 
contingent  deferred  sales  charges  for 
each  purchase  payment  will  be 
deducted  from  the  account  value  to  the 
extent  the  total  does  not  exceed  8.5 
percent  of  total  purchase  payments 
minus  the  sum  of  all  prior  contingent 
deferred  sales  charges  and  the  sum  of 
the  asset  based  sales  charge.  After  each 
surrender.  Liberty  Life  will  adjust  its 
records  to  reflect  any  deductions  it 
made  from  the  applicable  purchase 
payments. 

7.  During  each  year  of  the 
accumulation  period  of  a  Contract. 
Liberty  Life  will  assess  each  sub- 
account of  the  Account  with  a  daily 
sales  charge  that  will  amount  to  an 
aggregate  of  .15%  annually  of  the  assets 
of  each  sub-account  ("Asset  Based  Sales 
Charge").  The  Asset  Based  Sales  Charge 
will  only  be  deducted  so  long  as  the  sum 
of  such  charge  plus  any  previously 
deducted  contingent  deferred  sales 
charge,  does  not  exceed  8.5%  of  total 
purchase  payments  under  each 
Contract.  Liberty  Life  will  establish  and 
apply  procedures  for  monitoring  the 
applicable  sales  charges.  No  Asset 
Based  Sales  Charge  will  be  assessed 
during  a  Contract's  aimuity  period.  The 
amount  obtained  from  the  contingent 
deferred  sales  charge  and  the  Asset 
Based  Sales  Charge  will  be  used  to 
reimburse  Liberty  Life  for  expenses  for 
the  sale  of  the  Contract  indoding 
compensation  paid  to  KFSC. 

8.  To  compensate  it  for  assuming 
certain  mortality  and  expense  risks. 
Liberty  Life  will  deduct  from  each  sub- 
account of  the  Account  a  mortaUty  and 
expense  risk  charge  equal  on  an  annual 
basis  to  1.25%  of  the  average  daily  net 
asset  value  of  each  snch  stib-account 
(currently  estimated  to  constat  of  70%> 
for  mortality  risks  and  .55%  for  expense 
risks).  The  charge  will  be  deducted 
during  both  the  accumulation  and 
annuity  periods. 

9.  According  to  AppUcants,  Liberty 
Life  will  assume  a  mortality  risk 
because  variable  annunity  payments 
will  not  be  affected  by  the  mortality 
experience  of  persons  receiving  such 
payments  or  the  general  population,  in 
additioa  Liberty  Life  guarantees  a  death 
benefit  equal  to  the  surraadcr  value 
upon  die  death  of  contract  owners  and 
annuitants  and  a  minimum  death  benefit 
upon  the  death  of  fviaury  contract 
owners  and  certain  annuitants  that  may 
exceed  the  surrender  value  at  Ike  time 
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of  death.  Any  deat  i  benefit  payment 
will  not  be  reduced  by  any  contingent 
deferred  sales  charge  if  the  surrender 
occurs  within  90  days  of  the  death  of  the 
primary  contract  oivner  or  certain 
annuitants.  Liberty  Life  will  assume  an 
expense  risk  becai  se  the  maintenance 
responsibilities  bo  h  before  and  after  the 
date  on  which  annuity  payments  begin 
will  be  the  same  and  the  Contract 
Maintenance  Char  je  may  not  be 
sufficient  to  reimb  irse  Liberty  Life  for 
its  costs.  Liberty  L  fe  also  assumes  the 
risk  that  the  expen  ses  of  administering 
the  Contract  after  innuity  payments 
begin  may  exceed  ihe  charge  in  effect  at 
the  time  of  annuiti:  :ation. 

10.  Applicants  si  ibmit  that,  although 
the  proposed  Asse:  Based  Sales  Charge 
may  not  fall  withir  the  literal  terms  of 
section  2(a)(35)  of  he  1940  Act,  the 
charge  is  consister  t  with  the  intent  and 
definition  of  sales  oad  in  the  1940  Act. 
The  Asset  Based  Sales  Charge  and  the 
contingent  deferred  sales  charge  are 
designed  to  reimbi  rse  Libery  Life  for  the 
costs  of  selling  the  Contract.  Applicants 
submit  that  such  o  ists  are  within  the 
definition  of  "sale;  load,"  and,  except 
for  the  timing  of  th;  imposition  of  the 
Asset  Based  Sales  Charge,  would 
otherwise  comply  vith  section  2(a)(35) 
of  the  1940  Act.  Af  plicants  also  submit 
that  the  deduction  of  the  sales  charges 
under  the  Contracis  will  be  more 
favorable  to  a  com  ract  owner  than  the 
deduction  of  the  s:  les  charges  from 
purchase  payment  t  because  the  amount 
of  purchase  payme  nts  that  will  be 
allocated  to  the  A(  count  will  be  greater 
and,  among  other  I  bings,  the  death 
benefit  may  be  greater  since  the  death 
benefit  may  be  bas  ed,  in  part,  on  a 
contract  owner's  ti»tal  accumulation 
value  under  the  Cc  ntract  as  of  the 
seventh  policy  anr  iversary. 

11.  Applicants  si  ate  that  they  have 
reviewed  publicly  ivailable  information 
regarding  products  of  other  companies 
taking  into  considt  ration  such  factors 
as:  Guaranteed  mi  limum  death  benefits: 
guaranteed  annuit;  r  purchase  rates; 
minimum  initial  ar  d  subsequent 
purchase  payment  c  other  contract 
charges;  the  mannitr  in  which  charges 
are  imposed;  mark  st  sector,  investment 
options  under  the  i  Contract;  and 
availability  to  fun<  individual  Qualified 
and  Non-Qualified  Plans.  Based  upon 
this  review,  Applii  ants  have  concluded 
and  represent  that  the  mortality  and 
expense  risk  charj  e  is  within  the  range 
of  industry  practic  >  for  comparable 
annuity  contracts.  Applicants  represent 
that  they  will  mail  tain  at  their 
administrative  office,  and  make 
available  to  the  Commission,  a 
memorandum  sett  ng  forth  in  detail  the 


variable  annuity  products  analyzed  and 
the  methodology,  and  results  of.  Liberty 
Life's  comparative  review. 

12.  Applicants  acknowledge  that  the 
Asset  Based  Sales  Charge  and  the 
contingent  deferred  sales  charge  may  be 
insufficient  to  cover  all  costs  related  to 
the  distribution  of  the  Contracts  and 
that  if  a  contribution  to  surplus  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such 
contribution  to  surplus  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  Asset  Based  Sales  Charge  and 
contingent  deferred  sales  charge.  In  such 
circumstances,  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Liberty  Life  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  made  wirh  respect  to  the 
Contracts  will  benefit  the  Account  and 
contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a  memorandum 
which  will  be  maintained  by  Liberty  Life 
at  its  administrative  office  and  will  be 
available  to  the  Commission. 

13.  Liberty  Life  represents  that  the 
Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund 
within  the  meaning  of  section  2(a](19]  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  91-21844  Filed  9-10-91:  8:45  am] 

BILLING  COOC  M10-01-M 

IRel.  No.  IC-18295:  File  No.  812-7749] 

Merrill  Lynch  Life  Insurance  Company, 
et  al. 

September  4, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  order 

under  the  Investment  Company  Act  of 

1940  (the  "Act"). 

APPUCANTS:  Merrill  Lynch  Life 
Insurance  Compatiy  ("Merrill  Lynch 
Life");  Merrill  Lynch  Variable  Life 
Separate  Account  (the  "Merrill  Life 
Account");  Merrill  Lynch  Variable 
Annuity  Separate  Account  (the  "Merrill 
Annuity  Account");  Tandem  Insurance 


Group,  Inc.  ("Tandem");  Tandem 
Variable  Life  Separate  Account  (the 
"Tandem  Life  Account");  Tandem 
Variable  Annuity  Separate  Account  (the 
"Tandem  Annuity  Account");  and 
Merrill  Lynch,  Pierce,  Fenner  &  Smith 
Incorporated  ("MLPF&S"). 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  section  17(b)  of  the  Act 
exempting  Applicants  from  the 
provisions  of  section  17(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the 
combination  of  the  Merrill  Life  Account 
with  the  Tandem  Life  Account  and  the 
Tandem  Annuity  Account  with  the 
Merrill  Annuity  Account,  which  is  to  be 
effected  after  the  merger  of  Tandem  into 
Merrill  Lynch  Life. 

FiUNQ  DATE:  The  application  was  filed 
on  July  5, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

If  no  hearing  is  ordered  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  September 
27, 1991.  Request  a  hearing'in  writing, 
giving  the  nature  of  your  request,  the 
reason  for  the  request,  and  the  issues 
you  contest.  Serve  the  Applicants  with 
the  request,  either  personally  or  by  mail, 
and  also  send  a  copy  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  Merrill  Lynch  Life  Insurance 
Company,  800  Scudders  Mill  Road, 
Plainsboro,,New  Jersey  08536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  M.  Rappa,  Senior  Attorney,  (202) 
272-2622,  or  Heidi  Stam,  Assistant 
Chief,  (202)  272-2060,  Office  of 
Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Merrill  Lynch  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  state  of  Washington.  Merrill 
Lynch  Life  is  a  wholly-owned  subsidiary 
of  Merrill  Lynch  Insurance  Group,  Inc., 
which  is  an  indirect  wholly-owned 
subsidiary  of  Merrill  Lynch  &  Co.,  Inc. 


Federal  Register  /  Vol.  56.  No.  176  /  Wednesday.  September  11.  1991  /  Notices 46345 


2.  Merrill  Lynch  Life  has  established 
the  Meirill  Life  Account  pursuant  to 
Washington  law  to  support  variable  life 
insurance  contracts.  The  Merrill  Annuity 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  Act.  Registration  statements 
covering  two  classes  of  variable  life 
insurance  contracts  to  be  issued  through 
the  Merrill  Annuity  Account  (the 
"Merrill  Life  Contracts")  have  been  filed 
with  the  Commission  under  the 
Securities  Act  of  1933  Act  (the  "1933 
Act"). 

3.  Merrill  Lynch  Life  also  has 
established  the  Merrill  Annuity  Account 
pursuant  to  Washington  law  to  support 
variable  annuity  contracts.  The  Merrill 
Annuity  Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  Act,  and  registration 
statements  covering  two  classes  of 
variable  annuity  contracts  to  be  issued 
through  the  Merrill  Annuity  Account 
(the  "Merrill  Annunity  Contracts")  have 
been  filed  with  the  Commission  under 
the  1933  Act.  The  two  classes  of 
variable  annuity  contracts  are  identical 
in  all  respects  to  two  classes  of  variable 
annuity  contracts  ("Family  Life 
Contracts")  issued  by  Family  Life 
Insurance  Company  ("Family  Life")  and 
currently  outstanding,  except  for  the 
identity  of  the  separate  account, 
insurance  company  issuer  of  the 
contracts  and  the  components  (but  not 
the  aggregate  amount)  of  an  asset-based 
charge  imposed  under  the  contracts.  The 
registration  statements  for  the  Merrill 
Annuity  Contracts  pertain  to  an 
assumption  reinsurance  agreement 
among  Family  Life,  as  the  ceding 
insurer,  and  Merrill  Lynch  Life.  Tandem 
and  another  affiliated  insurance 
company,  as  the  reinsurers,  pursuant  to 
which  certain  outstanding  Family  Life 
Contracts  will  be  converted  to  Merrill 
Annuity  Contracts.  It  is  expected  that 
the  assumption  reinsurance  of  Family 
Life  Contracts  will  be  completed  some 
time  before  the  proposed  merger  of . 
Tandem  into  Merrill  Lynch  Life  is 
consummated  and  that  at  the  time  of  the 
merger  both  the  Merrill  Annuity 
Account  and  the  Tandem  Annuity 
Account  (as  described  below)  will 
support  contracts  converted  in 
connection  with  the  assumption 
reinsurance  of  Family  Life  Contracts.  It 
is  anticipated  that  approximately  $154 
million  of  assets  will  be  transferred  to 
the  Merrill  Annuity  Account  in 
connection  with  the  assumption 
reinsurance  transaction. 

4.  Tandem  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Illinois.  Like  Merrill  Lynch 
Life.  Tandem  is  a  wholly-owned 


subsidiary  of  Merrill  Lynch  Insurance 
Croup,  Inc.,  which  is  an  indirect  wholly- 
owned  subsidiary  of  Merrill  Lynch  & 
Co.,  Inc.  Tandem  is  therefore  an 
affiliated  person  (as  that  term  is  defined 
in  the  Act)  of  Merrill  Lynch  Life. 

5.  Tandem  has  established  the 
Tandem  Life  Account  to  support 
variable  life  insurance  contracts.  The 
Tandem  Life  Account  is  registered  with 
the  Commission  as  a  unit  investment 
trust  under  the  Act,  and  ten  classes  of 
variable  life  insurance  contracts  issued 
through  the  Tandem  Life  Account  (the 
'Tandem  Life  Contracts")  have  been 
registered  with  the  Commission  under 
■the  Securities  Act.  All  of  the  Tandem 
Life  Contracts  currently  outstanding 
were  originally  issued  by  Monarch  Life 
Insurance  Company  and  were  converted 
to  Tandem  Life  Contracts  pursuant  to  an 
assumption  reinsurance  transaction. 

6.  Tandem  also  has  established  the 
Tandem  Annuity  Account  pursuant  to 
Illinois  law  to  support  variable  annuity 
contracts.  The  Tandem  Annuity  Account 
has  been  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  Act,  and  registration 
statements  covering  two  classes  of 
variable  annuity  contracts  to  be  issued 
through  the  Tandem  Annuity  Account 
(the  "Tandem  Annuity  Contracts")  have 
been  filed  with  the  Commission  under 
the  1933  Act.  The  two  classes  of  Tandem 
Annuity  Contracts  are  identical  to  the 
two  classes  of  Merrill  Annuity  Contracts 
described  above  except  for  the  identity 
of  the  separate  account  and  insurance 
company  depositor.  As  in  the  case  of  the 
Merrill  Annuity  Contracts,  certain 
Family  Life  Contracts  will  be  converted 
to  Tandem  Annuity  Contracts  in 
connection  with  the  assumption 
reinsurance  of  Family  Life  Contracts 
described  above.  However,  because 
Family  Life  Contracts  will  be  reinsured 
with  Tandem  only  with  respect  to  those 
states  in  which  Merrill  Lynch  Life  is  not 
then  authorized  to  issue  variable 
annuity  contracts,  it  is  expected  that  the 
Tandem  Annuity  Account  will  acquire 
fewer  assets  than  the  Merrill  Annuity 
Account  in  connection  with  the 
assumption  reinsurance  transaction. 

7.  The  Tandem  Life  Account  consists 
of  29  investment  divisions,  ten  of  which 
invest  in  shares  of  a  corresponding 
portfolio  of  Merrill  Lynch  Series  Fund, 
Inc.  (the  "Life  Fund"),  a  Maryland 
corporation  registered  under  the  Act  as 
an  open-end  investment  company  of  the 
series  type,  and  19  of  which  invest  in 
units  of  corresponding  portfolios  of  The 
Merrill  Lynch  Fund  of  Stripped  ("Zero") 
U.S.  Treasury  Securities  (the  "Zero 
Trust"),  a  trust  created  under  New  York 
law  and  registered  as  a  unit  investment 


trust  under  the  Act.  The  Merrill  Life 
Account  will  consist  of  30  investment 
divisions,  29  of  which  will  invest  in 
shares  of  the  same  portfolios  of  the  Life 
Fund  and  the  Zero  Trust  as  the 
investment  divisions  of  the  Tandem  Life 
Account.  The  additional  investment 
division  will  invest  in  a  new  portfolio  of 
the  Life  Fund  which  is  to  be  established 
in  connection  with  the  offering  of  the 
Merrill  Life  Contracts. 

8.  The  Tandem  Annuity  Account  will 
consist  of  eight  subaccounts,  each 
investing  in  shares  of  a  corresponding 
portfolio  of  Merrill  Lynch  Variable 
Series  Fund,  Inc.  (the  "Annuity  Fund"),  a 
Maryland  corporation  registered  under 
the  Act  as  an  open-end  investment 
company  of  the  series  type.  The  Annuity 
Fund  is  the  investment  vehicle  for  the 
Family  Life  separate  account  through 
which  the  Family  Life  Contracts  were 
issued.  The  Merrill  Annuity  Account 
also  will  consist  of  eight  sub-accounts, 
investing  in  shares  of  the  same 
portfolios  of  the  Annuity  Fund  as  the 
subaccounts  of  the  Tandem  Annuity 
Account. 

9.  Merrill  Lynch  Asset  Management, 
Inc.  serves  as  investment  adviser  to 
both  the  Life  Fund  and  the  Annuity  Fund 
(collectively,  the  "Funds,"  individually. 

a  "Fund"),  and  MLPF&S  is  the  sponsor 
of  the  Zero  Trust. 

10.  MLPF4S  is  a  wholly-owned 
subsidiary  of  Merrill  Lynch  &  Co..  Inc. 
and  therefore  an  "affiliated  person"  (as 
that  term  is  defined  in  the  Act)  of  Merrill 
Lynch  Ufe  and  Tandem.  MLPF&S  is  the 
principal  underwriter  of  the  Tandem  Life 
Contracts  and  also  has  agreed  to  act  as 
the  principal  underwriter  of  Tandem 
Annuity  Contracts,  Merrill  Annuity 
Contracts  and  Merrill  Life  Contracts. 
MLPF&S,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934,  is  a  member  of  the  National 
Association  of  Securities  Dealers. 

11.  Merrill  Lynch  Life  and  Tandem 
intend  to  adopt  an  agreement  and  plan 
of  merger  (the  "Merger  Agreement") 
under  which,  pursuant  to  applicable 
state  law,  Tandem  will  be  merged  with 
and  into  Merrill  Lynch  Life,  with  Merrill 
Lynch  Life  as  the  surviving  corporation. 
Upon  consummation  of  the  merger, 
expected  to  occur  on  or  about  October  1, 
1991,  Tandem's  separate  corporate 
existence  will  cease  by  operation  of  law 
and  the  business  currently  conducted  by 
Tandem  (including  any  business  that 
may  be  acquired  prior  to  the  merger) 
will  thereafter  be  conducted  by  Merrill 
Lynch  Life.  Merrill  Lynch  Life  will 
thereby  assume  legal  ownership  of  all  of 
the  assets  of  Tandem,  including  the 
Tandem  Life  Account  and  the  Tandem 
Annuity  Account  (together,  the  "Tandem 
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Accounts")  and  the  r  respective  assets. 
By  virtue  of  the  met  ger,  Merrill  Lynch 
Life  also  will  becon  e  responsible  for  all 
of  Tandem's  liabilities  and  obligations, 
including  those  created  under  the 
Tandem  Life  Contrt  cts  and  Tandem 
Annuity  Contracts  outstanding  at  the 
time  of  the  Merger  |  collectively,  the 
"Tandem  Contracts').  The  Tandem 
Contracts  will  thertby  become  contracts 
issued  through  separate  accounts  of 
Merrill  Lynch  Life. 

12.  Because  the  Tandem  Life  Account 
and  Tandem  Annui  ;y  Account  once 
acquired  by  Merrill  Lynch  Life  will  be 
duplicative  of  the  K  errill  Life  Account 
and  Merrill  Annait]  Account  (together 
the  "Merrill  Accour  ts"),  respectively. 
Merrill  Lynch  Life  iptcnds,  immediately 
after  the  merger  is  ttonsummated.  to 
combine  each  of  th<  i  smaller  separate 
accounts  with  the  li  irger  corresponding 
separate  account.  /  ccordingly,  pursuant 
to  a  plan  of  combination,  the  Merrill  Life 
Account  will  be  combined  with  the 
Tandem  Life  Accou  it,  with  the  Tandem 
Life  Account  surviv  ng.  and  the  Tandem 
Annuity  Account  w  11  be  combined  with 
the  Merrill  Annuity'Account,  with  the 
Merrill  Annuity  Account  surviving 
(referred  to  herein  as  the 
"Combination",  and  the  Tandem  Life 
Account  and  Merril  Annuity  Account, 
as  they  will  exist  alter  the  Combination, 
are  referred  to  herejn  as  the  "Surviving 
Accounts"). 

13.  The  transfer  df  the  Tandem 
Accounts  to  Merrillj  Lynch  Life  pursuant 
to  the  merger  will  hie  effected  by 
transferring  ownership  of  shares  or  units 
in  the  underlying  in  vestment  vehicles 
held  by  Tandem,  as  depositor  for  the 
Tandem  Accounts,  |to  Merrill  Lynch  Life, 
as  the  new  depositor  for  these  accoimts. 
The  Combination  will  be  effected  by 
transferring  attribu  ion  of  such 
ownership  from  the  Merrill  Life  Account 
and  Tandem  Annualy  Account  to  the 
Tandem  Life  Accoqnt  and  Merrill 
Annuity  Accounts,  respectively.  These 
transfers  will  be  effected  at  the 
respective  net  asset  values  of  the  shares 
or  units  involved,  apd  no  charges  will  be 
imposed  or  other  d^uctions  made  in 
connection  with  thil  transfers.  All  costs 
of  the  merger  and  Combination  will  be 
borne  by  Merrill  Lunch  Life  and 
Tandem.  [ 

14.  Prior  to  consi^nmation  of  the 
merger,  the  MergerjAgreement  will  have 
been  approved  by  lie  respective  Boards 
of  Directors  of  Merrill  Lynch  Life  and 
Tandem,  as  well  a^  by  their  respective 
shareholders,  in  accordance  with 
applicable  state  law.  Prior  to 
consummation  of  t  le  Combination,  the 
Combination  %vill  h  ave  been  approved 
by  the  Board  of  Dir  ectors  of  Merrill 


Lynch  Life  in  accordance  with 
applicable  state  law.  Prior  approval  of 
the  merger  and  Combination  also  will 
have  been  obtained  from  the 
appropriate  state  insurance  department 
and  any  other  applicable  regulatory 
authority. 

15.  No  vote  of  owners  of  Tandem 
Contracts  or  Merrill  Annuity  Contracts 
or  Merrill  Life  Contracts  (collectively, 
the  "Merrill  Contracts")  will  be  solicited 
with  respect  to  the  merger  or  the 
Combination  because  Applicants 
believe  that  under  applicable  law  no 
contract  owner  vote,  consent,  or 
exercise  of  any  other  right  is  required  to 
consummate  the  merger  or  the 
Combination.  No  payments  will  be 
required  or  charges  imposed  under  the 
Tandem  Contracts  or  Merrill  Contracts 
(together,  the  "Contracts")  in  connection 
with,  or  by  virtue  of,  the  merger  or  the 
Combination  that  otherwise  would  not 
be  required  or  imposed.  When  Merrill 
Lynch  Life  succeeds  Tandem  as  the 
insurance  company  co-issuing  the 
Tandem  Contracts,  there  will  be  no 
change  at  the  time  of  succession  in  the 
net  asset  values  of  the  Tandem 
Accounts  or  the  values  under  the 
Tandem  Contracts.  Moreover,  the 
succession  of  Merrill  Lynch  Life  to 
Tandem's  obligations  and  liabilities 
under  the  Tandem  contracts  will  not 
dilute  or  otherwise  adversely  affect  the 
economic  interests  of  the  Tandem 
Contract  owners.  The  Combination  also 
will  have  no  effect  on  the  values  under 
the  Contracts.  The  unit  values  and 
method  for  computing  unit  values 
thereunder  will  not  change  as  a  result  of 
the  Combination. 

16.  The  investment  objectives,  policies 
and  restrictions  of  each  Fund  are  not 
proposed  to  be  changed  in  connection 
with  the  merger  or  the  Combination,  nor 
will  they  be  dianged  by  virtue  of  the 
merger  or  the  Combination.  No 
investment  portfolios  are  proposed  to  be 
added,  terminated  or  substituted  in 
connection  with  the  merger  or  the 
Combination.  There  will  be  no  change  in 
the  investment  adviser  for  either  Fund 
nor  any  change  in  the  assets  of  either 
Fund  or  the  charges  imposed  on  either 
Fund  or  on  their  respective  shareholders 
in  connection  with,  or  by  virtue  of.  the 
merger  or  the  Combination.  There  also 
will  be  no  change  in  the  Zero  Trust  or  in 
its  assets,  charges  or  sponsor  in 
connection  with,  or  by  virtue  of.  the 
merger  or  the  Combination. 

17.  After  the  merger  and  Combination. 
Merrill  Lynch  Life  intends  both  to  accept 
additional  payments  under  previously 
issued  Contracts  that  permit  such 
payments  and  to  offer  variable  contracts 
supported  by  the  surviving  accounts. 


Variable  life  insurance  contracts  and 
variable  annuity  contracts  will  be 
offered  through  the  Tandem  Life- 
Account  and  the  Merrill  Annuity 
Account,  respectively,  pursuant  to  new 
registration  statements  filed  under  the 
Securities  Act. 

18.  The  Combination  of  the  Tandem 
Accounts  with  the  corresponding  Merrill 
Accounts  may  be  deemed  to  be  a 
purchase  and/or  sale  transaction 
between  an  investment  company  and  an 
affiliated  person.  Applicants  therefore 
request  that  the  Commission  issue  an 
order  pursuant  to  section  17(b)  of  the 
Act  to  the  extent  necessary  to  exempt 
the  Combination  of  the  Merrill  Life 
Account  with  the  Tandem  Life  Account 
and  the  Tandem  Annuity  Account  with 
the  Merrill  Annuity  Account  from 
section  17(a)  of  the  Act. 

19.  Applicants  represent  that  the 
terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  or 
received,  are  reasonable  and  fair,  and 
do  not  involve  overreaching;  are 
consistent  with  the  investment  policies 
of  each  of  the  Accounts;  and  are 
consistent  with  the  general  purposes  of 
the  Act. 

20.  Although  the  proposed  transaction 
does  not  come  within  the  parameters  of 
rule  17a-8  under  the  Act.  Applicants 
submit  that  as  a  standard  for  judging 
the  reasonableness  and  fairness  of  the 
proposed  transactionr  the  Commission 
can  look  to  the  factors  identified  in  the 
proposing  release  for  rule  17a-6  under 
the  Act.  "The  Applicants  assert  that 
because  the  Tandem  Accounts  invest  in 
the  same  underlying  investment  vehicles 
as  the  corresponding  Merrill  Accounts, 
the  investment  objectives  of  the 
Accounts  to  be  combined  are  not  only 
compatible,  they  are  identical. 

21.  The  Combination  of  each  Tandem 
Account  with  the  corresponding  Merrill 
Account  will  be  effected  simply  by 
transferring  attribution  of  ownership  of 
shares  or  units  in  the  underlying 
investment  vehicle.  TTiis  transfer  will  be 
made  at  the  relative  net  asset  values  of 
the  shares  or  units  involved  in 
conformity  with  section  22(c)  of  the  Act 
and  rule  22c-l  thereunder.  The  net  asset 
value  of  the  transferred  shares  or  units, 
as  the  case  may  be,  will  not  change  as  a 
result  of  the  Combination.  From  the 
contract  owners'  perspective,  no  dilution 
of.  or  increase  in,  their  Contract  values 
will  occur  as  a  result  of  the 
Combination.  The  Combination  will  not 
result  in  any  change  in  charges,  costs, 
fees  or  expenses  borne  by  contract 
owners.  No  charge  will  be  assessed  in 
connection  with  the  Combination  that 
would  not  otherwise  be  assessed  that 
day.  In  addition,  the  Combination  will 
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not  impose  any  federal  income  tax 
liability  on  Contract  owners.  Values 
ander  the  contracts  immediately  after 
the  Combination  will  be  identical  to 
those  immediately  before  the 
Combination. 

22.  None  of  the  direct  or  indirect 
expenses  incurred  in  connection  with 
the  Combination,  including  legal. 

.  accounting  and  other  fees  and  expenses, 
will  be  borne  by  the  Tandem  Accounts 
or  Merrill  Accounts. 

23.  The  Combination  does  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  The  purpose  of  the 
Combination  is  to  aggregate  the  Merrill 
Life  Contract  and  Tandem  Annuity 
Contracts  with  other  similar  contracts, 
namely  the  Tandem  Life  Contracts  and 
Merrill  Annuity  Contracts,  respectively, 
to  allow  for  administrative  efficiencies 
and  cost  savings  on  Merrill  Lynch  Life's 
part.  Furthermore,  Applicants  will 
provide  disclosure  of  the  Combination  to 
contract  owners. 

24.  The  proposed  transaction  is 
consistent  with  the  investment  policies 
recited  in  the  registration  statements 
filed  for  the  Tandem  Accounts  and  the 
Merrill  Accounts  under  the  Act.  The 
Tandem  Life  Account  will  continue  to 
invest  in  the  Life  Fund  and  the  Zero 
Trust  after  the  Combination. 
Accordingly,  the  Tandem  Life  Account, 
as  the  surviving  account,  will  have  the 
same  investment  policy  as  the  Merrill 
Life  Account. 

25.  Similarly,  the  Merrill  Annuity 
Account  will  continue  to  invest  in  the 
Annuity  Fund  after  the  Combination. 
Accordingly,  the  Merrill  Annuity 
Account,  as  the  surviving  account,  will 
have  the  same  investment  policy  as  the 
Tandem  Life  Account. 

26.  Based  on  the  foregoing,  Applicants 
request  that  the  Commission  issue  an 
order  pursuant  to  section  17(b)  of  the 
Act  exempting  the  proposed  transaction 
from  the  provisions  of  section  17(a),  to 
the  extent  necessary.  Applicants  submit 
that,  for  the  reasons  stated  above,  the 
proposed  transaction  meets  the 
requirements  of  section  17(b)  of  the  Act 
and  is  consistent  with  the  general 
purposes  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigarat  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  91-21738  Filed  9-10-91:  8:45  am)     ' 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (TSI  Corporation, 
Common  Stock,  $0.02  Par  Value)  File 
No. 1-10225 

Septembers.  1991. 

TSI  Corporation  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  Boston 
Stock  Exchange.  Inc.  ("BSE"  or 
"Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Effective  as  of  June  4, 1991.  the 
Company's  Common  Stock  has  been 
designated  for  inclusion  in  the  National 
Association  of  Securities  Dealers 
Automated  Quotations/National  Market 
System  ("NASDAQ/NMS ").  The 
Company  does  not  see  any  significant 
advantage  in  the  dual  listing  of  its 
Common  Stock  on  the  NASDAQ/NMS 
and  the  BSE  and  believes  such  dual 
listing  would  incur  unnecessary  costs 
and  expenses  and  fragment  the  market 
for  its  Common  Stock.  The  Company's 
Board  of  Directors  has  authorized  the 
withdrawal  of  its  Common  Stock  from 
listing  on  the  BSE. 

Any  interested  person  may.  on  or 
before  September  26. 1991  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  m 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any.  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

|FR  Doc.  91-21735  Filed  9-10-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORT ATIOI 

Federal  Aviation  Administration 

Approval  of  Noise  Compatlt>ility 
Program,  Ocala  Municipal  Airport, 
Ocaia,  FL 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  compatibility 
Program  submitted  by  the  City  of  Ocala. 
Florida  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  (ASNA)  of  1979  (Public 
Law  96-193)  and  14  CFR  part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No.  96- 
52  (1980).  On  February  9. 1991.  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  City  of  Ocala, 
under  part  150,  were  in  compliance  with 
applicable  requirements.  On  August  13, 
1991,  the  Administrator  approved  the 
Ocala  Municipal  Airport  Noise - 
Compatibility  Program.  Four  (4)  of  the 
five  (5)  recommendations  for  the 
program  were  approved,  however,  one 
(1)  recommendation  was  disapproved 
pending  submission  of  additional 
information. 

EFFECTIVE  DATE:  The  elective  date  of 
the  FAA's  approval  of  the  Ocala 
Municipal  Airport  Noise  Compatibility 
Program  is  August  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office.  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida  32827- 
5397.  (407)  648-6583.  Documents 
refiecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  Ocala 
Municipal  Airport,  effective  August  13, 
1991.  Under  section  104(a)  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979.  (hereinafter  referred  to 
as  "the  Act")  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  program  to  be  developed  in 
consultation  with  interested  and 
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affected  parties  indiiling  local 
communities,  government  agencies, 
airport  users,  and  FAJA  personnel. 
Each  airport  noise  Compatibility 
program  developed  it  accordance  with 
Federal  Aviation  regi  ilations  (FAR)  part 
150  is  a  local  progran  i.  not  a  Federal 
program.  The  FAA  di  les  not  substitute 
its  judgment  for  that  )f  the  airport 
proprietor  with  respe  cf  to  which 
measures  should  be  i  ecommended  for 
action.  The  FAA's  ap  proval  or 
disapproval  of  FAR  f  art  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determ  nations: 

a.  The  noise  compi  tibility  program 
was  developed  in  aci  lordance  with  the 
provisions  and  proce  dures  of  FAR  part 
150; 

b.  Program  measui  ss  are  reasonably 
consistent  with  achie  ving  the  goals  of 
reducing  existing  noacompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  ises: 

c.  Program  measur  ;s  would  not  create 
an  undue  burden  on  nterstate  or  foreign 
commerce,  unjustly  c  iscriminate  against 
type  or  classes  of  aei  onautical  uses, 
violate  the  terms  of  i  irport  grant 
agreements,  or  intnK  e  into  areas 
preempted  by  the  Fe  leral  Govemrrient; 

d.  Program  measures  relating  to  the 
use  of  flight  procedu!  «s  can  be 
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implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitation  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150.  §  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  of  the  request  may 
require  an  environmental  assessment  of 
the  proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office.  Orlando.  Florida. 

The  City  of  Ocala  submitted  to  the 
FAA  on  January  4, 1991  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study.  The 


Ocala  Municipal  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  February  14, 1991.  and 
Notice  of  this  determinations  was 
published  in  the  Federal  Register  on 
March  7, 1991. 

The  Ocala  Municipal  Airport  study 
contains  a  proposed  Noise  Compatibility 
Program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to/or 
beyond  the  year  1992.  It  was  requested 
FAA  evaluate  and  approve  this  material 
as  a  Noise  Compatibility  Program,  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  FebniaFy  14, 1991.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days.  Failure  to  approve  or 
disapprove  such  program  writhin  the  180- 
day  period  shall  be  deemed  to  be  an 
approval  of  such  pro-am. 

The  submitted  program  contained  five 
(5)  proposed  actions  for  noise  mitigation 
on  and  off  the  airport  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  August  13, 1991. 
The  approval  action  was  for  the 
following  program  elements: 


Description 


Operationat  etenMnts 
Runway  Use.  EstaWishes  that  the  use  of  runway  18-36  is  preferred  and  should  t)e  maintained.  FAA  Action;  Afiprwed.. 

Departure  FSght  Track*.  Estat)ltshe»  criteria  tor  piiola  to  initiate  their  luma.  FAA  Action;  Approved 

Approach.  The  uae  of  a  three-degree  approach  shouW  be  maintained  at  this  airport  FAA  Action;  Appmved 


O^Bree 

OperatkMial  DaiTwnts 

pjocedure  Changes.  If  runup  noise  t>ecoflies  a  protalem  m  the  future,  a  formal  runop  procedure  shouW  be  eataWished. 

should  be  restncted  from  perlormjng  runups  at  night  (10  p.m.  to  7  a.m.).  Operators  performing  ninups  should  provide 

devices. 

Actt)n:  Disapproved,  pending  submission  of  additional  information.  The  NCR  states  that  aircraft  mainteoance  runups  are  not 

a  probtem  at  the  airport  The  NCR.  therefore,  does  not  document  any  noise  benefits  that  would  result  from  this 

H  ruTHjps  do  present  a  noise  problem  m  the  hifure.  the  FAA  would  need  mfomwbon  on  the  scope  of  tf^  problem,  the 

ar«cip4ted  no«e  benefit  of  the  proposed  measure,  and  the  impact  on  aviation  users  to  make  an  informed  determination  under 

part  lf) 

Land  Us*  Managemant 
Con^aitnsive  Plan  Update  Establish  development  controls  to  prevent  the  construction  of  noise  sensitive  uses  near  the  airport 
FAA  Action:  Approved. 


NCP  pages 


PagelV-2 
PmgaN-l 
Page IV-2 


Page  IV-2 


Page  IV-2 


These  determinati  ans  are  set  forth  in 


Approval  endorsed 


by  the  Administrator  on  August  13, 1991. 
The  Record  of  Approval,  as  well  as 
other  evaltiation  materials  and  the 
documents  comprisifig  the  submittal,  are 
available  for  reviewjat  th<>  FAA  office 
listed  above  and  at  ^e  administrative 


Issued  in  Orlando,  Florida  on  August  30, 
1991. 

fames  E.  Sheppard, 

Manager.  Orlando  Airports,  District  Office. 
(FR  Doc.  91-21789  Filed  9-10-91:  8:45  am) 

BtLUNO  CODE  4«10-1»-M 


offices  of  the  Ocala 


v!unicipal  Airport. 


[Summary  Notic*  Na  PE-91-33] 

Petitions  for  Exemption;  Sumnuiry  of 
Petitions  Received;  DisposititMts  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 
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summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  form 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  1. 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to: 
Federal  Aviation  Administration,  Office 

of  the  Chief  Counsd,  Attn:  Rule 

Docket  (AGC-10).  Petition  Dodcet  No. 

,  800  Independence  Avenue, 

SW..  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  IDA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20691;  telephone  (202) 
267-3132. 

FOR  FURTHER  tNFORMATtON  CONTACT: 

Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  {  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  September  4. 
1991. 

Denise  Donokna  Hatt, 

Manager.  Program  Management  Staff.  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No^2:^¥k 

Petitioner:  Air  Transportation. 

Sections  of  the  FAR  Affected- 14  CFR 
43.3(a)  and  (g). 

Description  of  Relief  Sought:  To 
renew  Exemption  No.  5149  which  allows 
Air  Transportation,  as  the  operator  of  a 
Cessna  182-C  aircraft  that  is  operated 
under  FAR  part  135.  to  perform  the 
preventive  maintenance  function  of 
removing  and  replacing  passenger  seats. 

Docket  No.:  2I654S. 


Petitioner  Mr.  Joseph  S.  Davis.  Jr. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To  allow 
Mr.  Joseph  S.  Davis,  Jr.  to  serve  as  a 
pilot  in  part  121  air  carrier  operations 
after  his  60th  birthday. 

Docket  Na:  26559. 

Petitioner  Helicopter  Association 
International. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3. 

Description  of  Relief  Sought  To  allow 
properly  trained  personnel  to  exchange 
medical  oxygen  cylinders  after  such 
cylinders  have  been  depleted. 

Docket  No.:  26571. 

Petitioner  Sun  Country  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought  To 
extend  Sun  Country  Airlines'  deadline, 
until  December  31, 1995,  for  compliance 
with  §  121.358.  which  mandates  the 
installation  of  windshear  detection 
equipment  in  one  half  of  a  carrier's  fleet 
by  December  30, 1991,  and  the  remaining 
aircraft  by  December  30. 1993. 

Docket  No.:  26607. 

Petitioner  Blue  Skies  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
125.225(a)  and  91.609(a). 

Description  of  Relief  Sought:  To  allow 
Blue  Skies  Aviation  to  operate  a  BAC 1- 
11.  series  401AK  aircraft  until  May  11, 
1993.  without  complying  with  the  digital 
flight  data  recorder  retrofft  rule 
applicable  to  part  125  operators  of  multi- 
engine,  turbine-powered  airplanes  that 
were  type-certificated  before  October  1, 
1969. 

[PR  Doc  n-27190  Fifed  9-10-91;  «.-45  am) 

HLUNQ  COOK  4M>-tS-M 


Air  Carrter  Operations  Subcommftte* 
of  th«  Aviation  Ruiematcing  Advisory 
Committee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this 
notice  to  advise  the  pabbc  of  a  meeting 
of  the  Federal  Aviation  Administration 
Air  Carrier  Operations  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee. 

DATES:  The  meetmg  will  be  held  on 
October  1, 1991,  at  9  a.m. 
addresses:  The  meeting  will  be  held  in 
the  L'Enfant  Plaza  Hotel.  490  £.  Building, 
third  floor,  L'Enfant  Plaza  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Etta  Schelm,  Flight  Standards 


Service,  Air  Transportation  Division 
(AFS-200),  800  Independence  Avenue. 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-8166. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463; 
5  U.S.C.  app.  II),  notice  is  hereby  given 
of  a  meeting  of  the  Air  Carrier 
Operations  Subcommittee  to  be  held  on 
October  1, 1991,  at  the  L'Enfant  Plaza 
Hotel,  490  E.  Building,  third  floor, 
L'Enfant  Plaza  SW.,  Washington.  DC. 
The  agenda  for  this  meeting  will  include 
progress  reports  from  the  Airport  Noise 
Assessment  Working  Group,  Fuel 
Requirements  Working  Group.  Wet 
Leasing  Working  Group,  and  Autopilot 
Engagement  Requirements  Working 
Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Washington,  DC,  on  September  4. 
1991. 
David  S.  PoHar, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee.  Aviation  Rulemaking 
Advisory  Committee. 
[PR  Doc.  91-21786  Filed  9-10-01;  8:45  am| 

BtLUNQ  CODE  4U0-1S-M 


Emergency  Evacuation  Sut>commlttee 
of  ttie  Aviation  Rulemaking  Advisory 
Committee;  Meeting 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Emergency  Evacuation  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee. 

DATES:  The  meeting  will  be  held  on 
September  24. 1991.  at  9  a jn.  Arrange  for 
oral  presentations  by  September  13, 
1991. 

addresses:  The  meeting  will  be  held  in 
the  Boardroom,  Air  Transport 
Association  of  America,  5th  floor,  1709 
New  York  Avenue,  NW.,  Washington, 
DC  20006-5206. 

FOR  FURTHER  MFORMATtON  CONTACT 

Ms.  Marge  Ross,  Aircraft  Certification 
Service  (AIR-1),  800  Independence 
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Avenue.  SW..  Washington.  DC  20591. 
telephone  (202)  26?-a235. 
SUPPLEMENTARY  II  iFORMATiorc  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Commitlee  Act  (Pub.  L  92-463; 
5  U.S.C.  app.  II).  n  jtice  is  hereby  given 
of  a  meeting  of  the  Emergency 
Evacuation  Subco  nmittee  to  be  held  on 
September  24, 199 1,  at  the  Air  Transport 
Association  of  An  erica  Headquarters. 
1709  New  York  A)/enue,  NW., 
Washington.  DC  20006-^*000.  The  agenda 
for  this  meeting  w  11  include: 

•  A  briefing  froi  n  the  Chair  of  the 
Performance  Stam lards  WorkingGroup. 
which  is  considerihg  whether  new  or 
revised  standards  for  emergency 
evacuation  can  and  should  be  stated  in 
terms  of  safety  pei  formance.  rather  than 
as  specific  design  ^quirements.  The 
Chair  will  report  an  the  organization 
and  membership  of  the  working  group, 
the  tasks  completad  thus  far,  the  tasks 
planned  for  the  funire.  and  the  timetable 
for  completion  of  tiose  tasks. 

•  A  discussion  (if  the  presentation, 
consideration  of  n  ;w  tasks  resulting 
from  those  discus:  ions,  and  the 
formation  or  modification  of  working 
groups  to  perform  existing  or  new  tasks 
identified  during  tjie  discussion. 

•  A  briefing  froii  the  staff  of  the  FAA 
Aircraft  Certificat  on  Transport 
Airplane  Director;  te  on  the 
Directorate's  emei  gency  evacuation 
rulemaking  projec  s,  including  any 
harmonization  act  vities  and  the 


relevant  priorities 


for  those  projects. 


Attendance  is  o  )en  to  the  interested 
public  but  will  be  imited  to  the  space 
available.  The  put  lie  must  make 
arrangements  ijy  S  eptember  13, 1991.  to 
present  oral  statements  at  the  meeting. 
The  public  may  pt  Bsent  written 
statements  to  the  i  lommittee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bri  iging  the  copies  to 
him  at  the  meeting .  Arrangements  may 
be  made  by  conta  :ting  the  person  listed 
under  the  heading  "FOR  FURTHER 
INFORMATION  CON  TACT 

Issued  in  Washing  Ion.  DC  on  September  4. 
1991. 

William ).  Sullivan, 

Executive  Director. 

Subcommittee.  A  viai. 

Advisory  Committet . 

|FR  Doc.  91-21787  Fi  led  9-10-91:  8:45  a.m.] 

BIUJNQ  CODE  4I10-13-4 1 


i  'mergency  Evacuation 
ion  Rulemaking 


Air  Traffic  Subcotnmittee  of  the 
Aviation  RulemaKing  Advisory 
Committee;  Meeting 


agency:  Federal 

Administration 

ACTION:  Notice  of  kneeling 


(F\A) 


viation 
.DOT. 


SUMMARY:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Air  Traffic  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

DATES:  The  meeting  will  be  held  on 
September  30. 1991,  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel-Crystal  City. 
Lincoln  Room.  2799  Jefferson  Davis 
Highway,  Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Aaron  Boxer.  Designated  Federal 
Official.  Air  Traffic  Rules  and 
Procedures  Service.  Federal  Aviation 
Administration,  telephone:  202-267- 
8783. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463; 
5  U.S.C.  app.  II).  notice  is  hereby  given 
of  a  meeting  of  the  Air  Traffic 
Subcommittee  to  be  held  on  September 
30. 1991,  at  the  Hyatt  Regency  Hotel- 
Crystal  City,  Lincoln  Room,  2799 
Jefferson  Davis  Highway,  Arlington.  VA. 
The  agenda  for  this  meeting  will  include: 

•  A  report  of  the  General  Aviation 
Mode  S  Working  Group. 

•  A  briefing  on  future  systems. 

•  Possible  additional  working  group 
tasks. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  may  present 
written  statements  to  the  subcommittee 
at  any  time  by  providing  30  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Washington,  DC,  on  September  5. 
1991. 

Aaron  Boxer, 

Executive  Director,  Air  Traffic  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
[FR  Doc.  91-21788  Filed  9-10-91;  8:45  am] 

BILUNQ  CODE  M10-13-M 


Urban  Mass  Transportation 
Administration 

Environmental  impact  Statement  on 
the  Phase  I  Airport  Busway  Between 
Downtown  Pittsburgh  and  the 
Borough  of  Carnegie  in  Allegheny 
County,  Pennsylvania 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  Urban  Mass 
Transportation  Administration  (UMTA). 
and  Port  Authority  pf  Allegheny  County 
hereby  give  notice  that  they  intend  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA).  on  the  proposed  construction  of 
an  exclusive  busway  between 
downtown  Pittsburgh  and  Carnegie.  In 
addition  to  the  Phase  I  Airport  Busway, 
the  EIS  will  evaluate  the  No-Action. 
Transportation  System  Management 
(TSM).  and  High  Occupancy  Vehicle 
(HOV)  alternatives  and  any  new 
alternatives  generated  through  the 
scoping  process.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  federal,  state  and  local  agencies, 
and  through  two  public  meetings. 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  sent  to  Allen  D. 
Biehler,  Director  of  Planning  and 
Business  Development,  Port  Authority  of 
Allegheny  County,  2235  Beaver  Avenue, 
Pittsburgh,  PA  15233  by  Friday,  October 
4, 1991.  Public  scoping  meetings  will  be 
held  on  Thursday,  September  19, 1991  at 
1:30  p.m.  in  rooms  South  11  and  12  at  the 
David  L.  Lawrence  Convention  Center 
and  at  7:30  p.m.  in  the  Ingram  Borough 
Community  Room. 

ADDRESSES:  Written  comments  on 
project  scope  should  be  sent  to  Allen  D. 
Biehler,  Director  of  Planning  and 
Business  Development,  Port  Authority  of 
Allegheny  County,  2235  Beaver  Avenue. 
Pittsburgh,  PA  15233.  Scoping  meetings 
will  be  held  at  the  David  L  Lawrence 
Convention  Center,  1001  Penn.  Avenue. 
Pittsburgh.  PA  15222  and  at  the  Ingram 
Borough  Building,  40  West  Prospect 
Avenue,  Ingram,  PA  15205. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Garrity,  Senior  Transportation 
Representative,  UMTA  Region  III.  841 
Chestnut  Street,  suite  714,  Philadelphia, 
PA  19107.  Phone:  (215)  597-6098. 

SUPPLEMENTARY  INFORMATION: 

Scoping 

UMTA  and  the  Port  Authority  of 
Allegheny  County  invite  interested 
individuals,  organizations,  and  federal, 
state  and  local  agencies  to  participate  in 
defining  the  alternatives  to  be  evaluated 
in  the  EIS  and  identifying  any  significant 
social,  economic,  or  environmental 
issues  related  to  the  alternatives.  An 
information  packet  describing  the 
purpose  of  the  project,  the  proposed 
alternatives,  the  impact  areas  to  be 
evaluated,  the  citizen  involvement 
program,  and  the  preliminary  project 
schedule  is  being  mailed  to  affected 
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federal,  state  and  local  agencies  and  to 
interested  parties  on  record.  Others  may 
request  the  scoping  materials  by 
contacting  Allen  D.  BielUer.  Director  of 
Planning  and  Business  Development. 
Port  Authority  of  Allegheny  County, 
2235  Beaver  Avenue,  Pittsburgh,  PA 
15233  at  the  address  above  or  by  calling 
him  at  (412)  237-7327.  Scoping  comments 
may  be  made  verbally  at  either  of  the 
public  scoping  meetings  or  in  writing. 
See  the  DATES  and  addresses  sections 
above  for  locations  and  times.  During 
scoping,  comments  should  focus  on 
identifying  specific  social,  economic  or 
environmental  impacts  to  be  evaluated 
and  suggesting  alternatives  which  are 
less  costly  or  less  environmentally 
damaging  while  achieving  similar  transit 
objectives.  Scoping  is  not  the 
appropriate  time  to  indicate  a 
preference  for  a  particular  alternative. 
Comments  on  preferences  should  be 
communicated  after  the  Draft  EIS  has 
been  completed.  If  you  wish  to  be 
placed  on  the  mailing  list  to  receive 
further  information  as  the  project 
develops,  contact  Allen  D.  Biehler, 
Director  uf  Planning  and  Business 
Development.  Port  Authority  of 
Allegheny  County.  2235  Beaver  Avenue, 
Pittsburgh,  PA  15233  as  previously 
described. 

Description  of  Study  Area  and  Project 
Need 

The  study  area  consists  of  all  the 
boroughs  and  townships  in  western 
Allegheny  County  south  of  the  Ohio 
River  (including  Neville  Township)  and 
the  western  neighborhoods  and  the 
'  Central  Business  District  in  the  City  of 
Pittsburgh.  The  proposed  Phase  I  Airport 
Busway  is  intended  to  improve  mobility 
and  transit  accessibility  in  the  rapidly 
growing  and  increasing  congested 
Airport  Corridor.  The  project  should 
also  contribute  to  improving  regional  air 
quality  by  attracting  commuters  out  of 
single  occupant  vehicles  and  into  higher 
capacity  buses. 

Alternatives 

Transportation  alternatives  proposed 
for  consideration  in  the  corridor  are  the 
following: 

1.  Null  alternative — Existing  transit 
service  with  level  of  service  expanded 
as  appropriate  to  meet  projected  year 
2005  demand; 

2.  Transportation  System 
Management  (TSM)  Alternative — Low 
cost  transit  improvements  that  include 


actions  such  as  expanded  park  and  ride 
lots  with  accompanying  express  bus 
service; 

3.  Phase  I  Busway  Alternative — ^The 
construction  of  a  two-lane  roadway  for 
the  exclusive  use  of  buses  similar  to  the 
Martin  Luther  King,  )r.  East  Busway.  The 
alignment  begins  in  downtown 
Pittsburgh,  crosses  the  Monongahela 
River  to  Station  Square,  and  then 
parallels  the  Monongahela  and  Ohio 
Rivers  to  the  Corliss  Street  area  using 
excess  right-of-way  owned  by  the 
Consolidated  Rail  Corporation.  The 
alignment  then  heads  in  a  southwesterly 
direction  along  an  abandoned  rail  right- 
of-way  through  the  City  of  Pittsburgh 
neighborhoods  of  Sheraden  and  East 
Carnegie  and  the  Boroughs  of  Ingram. 
Crafton,  Rosslyn  Farms  and  Carnegie. 
This  section  of  the  alignment  includes 
several  bridges  and  one  tunnel.  At 
Carnegie,  the  Busway  would  connect  to 
the  Parkway  West  and  VVest  Main 
Street.  Included  with  this  alternative  are 
a  series  of  park-and-ride  lots  to  serve 
the  Busway  passenger  stations  and  a 
feasibility  analysis  of  incorporating  an 
exclusive  bikeway  within  the  Busway 
alignment. 

4.  High  Occupancy  Vehicle  (HOV) 
Facility  Alternative — ^This  alternative  is 
similar  to  Alternative  3,  except  that 
private  vehicles  with  multiple  occupants 
would  be  permitted  to  use  the  facility 
along  with  buses. 

Probable  EfiTects 

UMTA  and  the  Port  Authority  of 
Allegheny  County  plan  to  evaluate  in 
the  EIS  all  significant  social,  economic 
and  environmental  impacts  of  the 
alternatives.  Among  the  primary  issues 
are  the  expected  increase  in  transit 
ridership.  the  capital  outlays  needed  to 
construct  the  project,  the  cost  of 
operating  and  maintaining  the  facilities 
created  by  the  project,  and  the  Hnancial 
impacts  on  the  funding  agencies. 
Environmental  and  social  impacts 
proposed  for  analysis  include  land  use 
and  neighborhood  impacts,  traffic  and 
parking  impacts  near  stations,  visual 
impacts,  impacts  on  cultural  resources, 
and  noise  and  vibration  impacts. 
Impacts  on  natural  areas,  rare  and 
endangered  species,  air  and  water 
quality,  groundwater,  and  geologic 
forms  will  also  be  covered.  The  impacts 
will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 


mitigate  significant  adverse  impacts  will 

be  explored. 

UMTA  Procedures 

In  accordance  with  the  Urban  Mass 
Transportation  Act  and  UMTA  policy 
the  Draft  EIS  will  be  prepared  in 
conjunction  with  an  Alternatives 
Analysis,  and  the  Final  EIS  in 
conjunction  with  Preliminary 
Engineering.  After  its  publication,  the 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment,  and  a 
public  hearing  will  be  held.  On  the  basis 
of  the  Draft  EIS  and  the  comments 
received.  Port  Authority  of  Allegheny 
County  will  select  a  locally  preferred 
alternative  and  seek  approval  from 
UMTA  to  continue  with  Preliminary 
Engineering  and  preparation  of  the  Final 
EIS.     ■ 

Issued  on:  August  28, 1991. 
Peter  N.  Stowell, 

Director.  UMTA  Southeastern  Area. 
[FR  Doc.  91-21734  Filed  9-10-91;  8:45  am] 

BILUNG  COOe  «910-57-ll 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

agency:  United  States  Information 

Agency. 

action:  Notice. 

summary:  a  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  September  11 
in  room  600.  301  4th  Street.  SW.. 
Washington.  DC  from  11:30  a.m.  to  12:30 
p.m. 

The  Commission  will  meet  with  the 
I  lariorable  Chase  Untermeyer, 
Associate  Director.  Bureau  of 
Broadcasting.  USIA.  to  discuss  Voice  of 
Amcjica  programming  and 
modernization. 

EFFECTIVE  DAT1E:  September  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Please  call  Gloria  Kalamefs,  (202)  019- 
4468.  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  September  4, 1991. 
Rose  Royal, 

Managemciil  Analyst,  Federal  Register 
Liaison. 
|FR  Doc.  91-21969  Filed  9-9-91;  9:44  piti) 

BtLUNQ  COOE  USO-OI-M 


46352 


Sunshine  Act  Meetings 


This  section  of  the 
contains  notices  of 
undef  the 
Act"  (Pub.   L. 


FEDERAL   REGISTER 
meetings  published 
Govemnent  in  the  Sunshine 
94-409)   5   use.   552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 
(September  9, 1991) 

The  following  ndtice 
published  pursuan 
Government  in  the 
No.  94-^K)9).  4  U.S. 
AGENCY  HOLDING 
Energy  Regulatory 
DATE  AND  TIME:  October 
a.m. 

PLACE:  825  North  dapitol  Street,  NE.. 
Room  9306,  Washington,  DC  20428. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  FERC  and 

State  Public  Utilityi  Commissioners  will 

discuss  issues  con<  eming  Integrated 

Resource  Planning  and  Market-Based 

Pricing. 

CONTACT  PERSON  ROR  MORE 


of  meeting  is 
to  Section  3(a)  of  the 
Sunshine  Act  (Pub.  L. 
552b: 
liEETlNG:  Federal 
Commission. 

7. 1991,  9:00 


information:  Patr 


of  Public  and  Inter  |ovemmental  Affairs, 

Telephone  (202)  20p-1088. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-22032  Fifed  9-9-91:  3:5«  pm] 

BILUNO  CODE  •717-01-K 


OVERSEAS  private  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 

TIME  AND  date:  1:G  3  p.m.  (closed 

portion),  3:00  p.m 

Tuesday,  September  24, 1991 

PLACE:  Offices  of  t  le  Corporation, 

Fourth  Floor  Boarc 

NW.,  Washington, 


ck  O.  Goss,  Division 


open  portion). 


Room,  1615  M  Street, 

DC. 
STATUS:  The  first  j  art  of  the  meeting 
from  1:00  p.m.  to  3:30  p.m.  will  be  closed 
to  the  public.  The  <  ipen  portion  of  the 
meeting  will  comm  ence  at  3:00  p.m. 
(approximately). 
MATTERS  TO  BE  CONSIDERED:  (Closed  to 
the  pubhc  1:00  p.m  to  3:00  p.m.): 

1.  President's  Report 

2.  Finance  Project  in  f^rgentina 

3.  Insurance  Project  i  n  Hungary 

4.  Insurance  Project  ti  Colombia 

5.  Insurance  Project  iki  Philippines 

6.  joint  Finance  and  ^surance  Project  in 

Chile 

7.  Joint  Finance  and  nsurance  Project  in 

Equatorial  Cuinc  a 
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8.  Legislative  Proposal  Reauthorization 

9.  Country  List  Changes 

10.  Claims  Report 

11.  Approval  of  7/23/91  Minutes  (Closed 

Portion) 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Open  to  the  public  3:00  p.m.] 

1.  Approval  of  7/23/91  Minutes  (Open 

Portion) 

2.  Allocation  of  Retained  Earnings 

3.  Financial  Statements  as  of  August  31. 1991, 

and  for  the  eleven  months  ending  August 
31,1991 

4.  Recommendation  for  meeting  through  end 

of  September  1992 

CONTACT  PERSON  FOR  INFORMATION: 

Information  with  regard  to  the  meeting 
may  be  obtained  from  the  Corporation 
Secretary  on  (202)  457-7007. 

Dated:  September  6. 1991. 
Dennis  K.  Dolan, 
OPIC  Corporate  Secretary. 
[FR  Doc.  91-21933  Filed  9-9-91: 10:18  am] 
BILUNO  COOC  3210-01-M 

PAROLE  COMMISSION 

Public  Announcement 

Pursuant  to  the  Government  in  the 

Sunshine  act 

(Public  Law  94-409)  [5  U.S.C.  Section  552b] 

AGENCY  HOLDING  MEETING:  Department 
of  Justice.  United  States  Parole 
Commission. 

TIME  AND  date:  9:00  a.m.  to  12:00  p.m., 
Tuesday,  September  17, 1991. 

place:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 
status:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 
MATTERS  TO  BE  CONSIDERED:. 

1.  Appeals  to  the  Commission  of 
approximately  9  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  C.F.R.  Section  2.17.  These 
are  all  cases  originally  heard  by  examiner 
panels  wherein  inmates  of  Federal  prisons 
have  applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jeffrey  Kostbar,  Chief 
Analyst,  National  Appeals  Board, 
United  States  Parole  Commission,  (301) 
492-5968. 

Dated:  September  4. 1991. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
|FR  Doc.  91-22019  Filed  9-9-91:  3:42  pm) 
aiUJNO  CODE  4410-01-11 


PAROLE  COMMISSION 

Public  Announcement 

Pursuant  to  the  Government  in  the 

Sunshine  Act 

(Public  Law  94-409)  (5  U.S.C.  Section  552b] 

AGENCY  HOLDING  MEETING:  Department 
of  Justice  United  States  Parole 
Commission. 

TIME  AND  DATE:  1:00  p.m.,  Tuesday, 
September  17, 1991. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 

Commission  meeting. 

2.  Reports  from  the  Chairman. 

Commissioners.  Legal,  Chief  of  Staff, 
Program  Coordinator  and  Administrative 
Sections. 

3.  Supervision  Monitoring  Reviews  Update. 

4.  The  right  to  appointed  counsel  after  parole 

has  been  revoked,  and  a  further  hearing 
has  been  ordered. 

5.  Commission  Voting  Rights. 

6.  Proposed  Changes  to  Informant  Letter. 

7.  Proposed  Amendment  to  Section  2.43(e)(2), 

Early  Termination  of  Parole  Supervision. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  September  4, 1991. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
(FR  Doc.  91-22020  Filed  9-9-91;  3:42  pm] 

BILUNO  CODE  U10-1-M 

PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors'  Meeting 

agency:  Pennsylvania  Avenue 
Development  Corporation. 

action:  The  Pennsylvania  Avenue 
Development  Corporation  announces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 

DATE:  The  meeting  will  be  held 
Wednesday.  September  25, 1991.  at  10:00 
a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation.  Suite  1220N,  1331 
Pennsylvania  Ave..  NW.,  Washington. 
DC. 
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SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901, 
and  is  open  to  the  public. 

Dated:  September  5. 1991 . 
M.|.  Brodie. 

Executive  Director. 

|FR  Doc.  91-21970  Filed  9-9-91;  1:17  pm| 

BILUNG  CODE  7630-01-M 


46354 


Corrections 


This  section  of  ttie 
contains  editorial 
F>ublished   Presidentia 
Ru(e,  and  Notice 
cofTecttons  are 
the  Federal  Register 
corrections  are   i 
documents  and 
document  categories 
issue. 


issued 


FEDERAL  REGISTER 
collections  of  previously 

Rule.   Proposed 
dcfcuments.  These 
prewired  by  the  Office  of 
Agency  prepared 
as  signed 
appear  in  the  appropriate 
elsewhere  in  tt\e 


DEPARTMENT  OF  JAGRICULTURE 

Animal  and  Plant  l^ealtti  Inspection 
Service 

{Docket  91-1201 

Receipt  of  Permit  ij^ppiications  for 
Release  Into  ttie  Environment  of 
Genetically  Engineiered  Organisms 


Correction 

In  notice  docume  it 
on ~page  42972  in  this 
August  30. 1991.  ni^e 
correction: 

On  page  42972,  ir 
fourth  column,  in  tHe 
in  the  first  line  "Re 
■Rapeseed". 

eiUJNG  CO06  1S0S41-O 


91-20842  beginning 
issue  of  Friday, 
the  following 


the  table,  in  the 
fourth  paragraph, 
eased"  should  read 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  ijispection  Service 

9  CFR  Part  308 

(DocketNo.87-028P 
RIN  No.  0583-AA88 

Preventing  Cross-Contamination  of 
Meat  Products  of  130'F.  or  Higher  and 
Poultry  Products  Heat  Processed  to 
155'F.  or  Higher  Ely  Other  Products 


not  Similarly  Heat 

Correction 


^ocessed 


In  proposed  rule 
beginning  on  page 
Wednesday.  Augu 
following  correctioji 


document  91-19228 
10274  in  the  issue  of 
14. 1991,  make  the 


t 


§308.17    [Corrected] 

On  page  40277,  ii  i 
§30a:7(c)(l).  in  th; 
should  read  "20  pp  ti 

BILUNG  COOE  1$OS41-0 


the  third  column,  in 
first  line.  "200  ppm" 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6871 
ICO-930-4214-10:  COC  13447] 

Withdrawal  of  National  Forest  System 
Lands  for  the  Protection  of  the  Lower 
Rampart  Range  Scenic  Zone;  Colorado 

Correction 

In  rule  document  91-20554  appearing 
on  page  42539  in  the  issue  of 
Wednesday,  August  28, 1991.  in  the 
second  column,  in  paragraph  2,  in  the 
sixth  line,  insert  "or"  after  "mineral". 

BtUJNQ  COOe  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6873 
[CO-070-4920-10-4S55-10;  COC-51600] 

Transfer  of  Public  Land  for  Estes 
Gulch  Disposal  Site;  Colorado 

Correction 

In  rule  document  91-20555  beginning 
on  page  42540  in  the  issue  of 
Wednesday.  August  28, 1991,  make  the 
following  correction: 

On  page  42541,  in  the  first  column,  in 
the  land  description,  in  Sec.  14,  the 
second  line  from  the  bottom  should  read 
"WV^NWy4SEV4,  and  W'AE'AN". 

BHJJNG  COOE  ISOSOI-O 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  91  and  189 

[CGO  88-032] 
RIN2115-AO05 

Incorporation  and  Adoption  of 
Industry  Standards 

Correction 

In  rule  document  91-17642  beginning 
on  page  35817  in  the  issue  of  Monday, 
July  29, 1991,  make  the  following 
corrections: 

§91.55-5    (Corrected] 

1.  On  page  35825.  in  the  first  column, 
in  §  91.55-5(b)(ll),  footnote  1  was 
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omitted  and  should  appear  at  the  bottom 
of  the  column  to  read  as  follows: 
"'The  asterisk  (*)  indicates  items  which  may 
require  approval  by  the  the  American 
Bureau  of  Shipping  for  vessels  classed  by 
that  society." 

§189.55-5    [Corrected] 

2.  On  page  35829,  in  the  first  column, 
in  §  189.55-5(b)(ll),  in  the  second  line, 
the  footnote  reference  1  should  appear 
after  "gear". 

3.  On  the  same  page,  in  the  same 
column,  the  paragraph  appearing  after 
the  authority  citation  for  part  190  should 
have  footnote  reference  1  in  front  of  it 
and  should  appear  at  the  bottom  of  the 
column.  This  is  the  footnote  to  §  189.55- 
5(b)(ll). 

BILUNQ  CODE  1SOS.01-0 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  178 

[Docket  No.  HM-183, 183A:  Amdt.  Nos.  178- 
89, 180-2] 

BIN  2137-AA42 

Requirements  for  Cargo  Tanks; 
Corrections 

Correction 

In  rule  document  91-13595  beginning 
on  page  27872  in  the  issue  of  Monday. 
June  17. 1991.  make  the  following 
corrections: 

§178.337-3    [Corrected] 

1.  On  page  27875.  in  the  third  column, 
in  §  178.337-3(c)  the  formula  following 
the  first  paragraph  should  read: 

"S  =  0.5  (S,  -(-  S,)  ±  (0.25(8^  -  S.)»  + 

§178.338-3    [Corrected] 

2.  On  page  27876,  in  the  first  column, 
in  §  178.338-3(c)  the  formula  following 
the  first  paragraph  should  r^ad: 

"S  =  0.5  (S,  -(-  S,)  ±  (0.25(Sy  -  S,)*  -(- 

§178.345-7    [Corrected] 

3.  On  page  27877,  in  the  first  column, 
in  the  fifth  line  "shall"  should  read 
"shell". 

BOiJNO  COOE  1S0$-01-O 


Wednesday 
September  11.  199i 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905,  965,  and  990 

Performance  Funding  System:  Energy 
Conservation  Savings,  Audit 
Responsibilities,  Miscellaneous  Revisions; 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPliENT 

Office  of  the  Assiajtant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905,  ^5  and  990 

(Docket  No.  R-91-143;  FR-2504-F-02J 

RIN  2577  AA71 

Performance  Funding  System:  Energy 
Conservation  Savl<igs,  Audit 
Responsibilities,  Miscellaneous 
Revisions 


agency:  Office  of  tie 

Secretary  for  Public 

HUD. 

action:  Final  rule 


Assistant 
and  Indian  Housing. 


summary:  This  rule  implements 
provisions  of  sectio  1 118  of  the  Housing 
and  Community  De  .^elopment  Act  of 
1987  that  require  se  /era)  modifications 
of  the  Performance  -"unding  System 
(PFS)  of  calculating  operating  subsidy 
eligibility  of  Public  4ousing  Agencies 
and  Indian  Housing  Authorities 
(hereafter,  collectivsly  called  PHAs) 
operating  public  ho  ising  and  Indian 
housing  rental  proji  cts.  A  proposed  rule 
was  published  on  tl  lis  subject  on 
December  19. 1989  54  FR  52000). 

The  revisions  to  he  PFS  included  in 
this  final  rule  deal  i  vith: 

(1)  Sharing  of  em  rgy  rate  reductions: 

(2)  Non-HUD  fins  ncing  of  energy 
conservation  measfres; 

(3)  Combining  of  units;  and 

(4)  Funding  of  audit  costs. 

The  proposed  rul  2  on  this  subject 
covered  another  ch  mge  to  the  PfS 
required  by  the  sta  ute:  Establishing  a 
formal  review  proc  ;ss  for  revision  of 
allowable  expense  levels  (AELs).  The 
Department  is  still  analyzing 
appropriate  change  b  to  that  portion  of 
the  system  and  wil  issue  a  final  rule  on 
that  subject  separa  :ely.  The  proposed 
rule  also  included  levisions  to  part  965 
concerning  what  cc  nstitutes  a 
financially  sound  a  nd  responsible 
insurance  companj .  That  subject  too  is 
being  handled  by  aj  separate  rulemaking. 
EFFECTIVE  DATE:  Tl  is  rule  will  become 
effective  at  the  beg  nning  of  a  PHA's 
first  fiscal  year  tha ;  begins  after  the 
Office  of  Management  and  Budget  has 
approved  the  information  collections 
contained  in  this  n  le  and  a  separate 


Notice  of  that  fact 
by  the  Department 
Register.  The  first 
rule  is  expected  to 


las  been  published 
in  the  Federal 

(late  on  which  this 
take  effect  is  January 


1. 1992.  A  documer  t  announcing  the 


effective  date  will 
later  date. 


)e  published  at  a 


FOR  FURTHCR  INFORMATION  CONTACT: 

John  Comerford,  Director,  Financial 
Management  Division,  Office  of  Public 
Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington,  DC  20410.  telephone 
(202)  708-1872.  A  telecommunications 
device  for  hearing  or  speech-impaired 
persons  is  available  at  (202)  245-0«5a 
(These  are  not  toll-free  telephone 
numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in 
§§  990.107(c)(4)  and  (g).  990.108(e). 
990.110(c)(l)(i).  (e)  and  (f)  of  this  rule 
(and  the  corresponding  sections  of  part 
905)  were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwwk  Reduction 
Act  of  1980  and  were  approved  under 
control  number  2577-0125,  which  has 
expired.  A  new  submission  was  made  to 
obtain  an  extension  of  approval  of  these 
requirements.  When  these  collections 
have  been  approved,  a  Notice  will  be 
published  to  that  effect  in  the  Federal 
Register.  Until  that  time,  no  person  may 
be  subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements. 

II.  Response  to  Comments 

There  were  16  public  comments  that 
were  directed  primarily  to  the  energy 
savings  issues  contained  in  the  proposed 
rule.  The  15  commenters  included  three 
PHAs.  one  State  agency,  one  public 
utility,  two  non-profit  energy  efficiency 
promotion  organizations,  and  eight 
consultants  or  unclassified  commenters. 

A.  Sharing  of  Energy  Rate  Reductions 
(Section  9(a){3)(B)(i)  of  the  1937  Act) 

Two  comments  objected  to  the 
limitation  on  retention  of  rate  savings  in 
§  990.110(c)(l)[i),  authorized  by  section  9 
of  the  United  States  Housing  Act  of  1937 
(1937  Act),  to  that  obtained  by  PHA 
action  "beyond  normal  public 
participation  in  ratemaking 
proceedings".  They  indicated  that  PHA 
participation  in  ratemaking  proceedings 
is  beyond  usual  PHA  activity,  and 
therefore  any  such  action  should  be 
recognized  in  the  rate-based  savings 
provisions.  The  language  of  the  rule  is 
intended  to  reward  PHA  action  that 
results  in  savings  accruing  direcUy  to 
the  PHA.  as  opposed  to  savings  to  a 
general  class  of  commercial  customers. 
The  latter  type  of  general  rate  reduction 
might  result  from  the  action  of  several 
participants  in  the  proceedings,  whereas 
a  specific  reduction  applicable  to  the 
.  circumstances  of  the  PHA  can  more 


easily  be  traced  to  the  PHA's  actions, 
and  therefore  be  justifiably  rewarded. 

The  comments  also  included 
recommendations  that  the  incentive 
relating  to  utility  rate  savings  be  made 
retroactive.  The  Department  agrees  that 
implementation  of  the  rate  incentive 
provided  in  the  Housing  and  Community 
Development  Act  of  1987  need  not  await 
publication  of  this  final  rule  because  the 
rate  incentive  was  sufficiently  clear  on 
its  face  to  be  self-implementing. 
Consequently,  the  Department  will  make 
adjustments  for  the  rate  incentive 
effective  for  PHAs  in  their  first  fiscal 
year  after  enactment  of  the  Act,  which 
was  signed  into  law  on  February  5. 1988 
(i.e..  fiscal  years  beginning  on  or  after 
April  1, 1988). 

The  Department  did  permit  PHAs/ 
IHAs  to  avail  themselves  of  the  energy 
conservation  incentives  prior  to 
publication  of  this  final  regulation.  On 
March  17, 1989,  interim  procedures  were 
issued  in  HUD  Notice  89-12.  to 
accomplish  this  end. 

B.  Incentives  for  Non-HUD  Financing  of 
Energy  Conservation  Measures  (Section 
9(a)(3)(B)(ii)) 

Commenters  objected  to  what  they 
viewed  as  language  unduly  restricting 
the  type  of  financing  mechanisms  for 
energy  conservation  measures.  The 
preamble  of  the  proposed  rule  listed 
examples  of  non-HUD  funded  energy 
conservation  measures  as  if  they  were 
the  exclusive  list  of  possibilities. 
Performance  contracts,  shared  savings 
agreements  and  loans  were  mentioned, 
but  grants  were  not.  If  a  PHA  received  a 
grant  for  energy  conservation  purposes, 
the  PHA  would  benefit  from  the  existing 
eiwrgy  savings  provisions  (§§  905.730 
and  990.110),  which  are  unchanged  in 
this  rule. 

The  Department  would  also  like  to 
clarify  that  the  two  possible  incentives 
are  offered  in  the  alternative.  The  PHA 
may  either:  Freeze  its  rolling  base  and 
retain  100  percent  of  the  cost  savings 
resulting  from  reductions  in  energy 
consumption  during  the  term  of  the 
financing  agreement;  or  obtain 
additional  operating  subsidy,  continuing 
the  use  of  the  rolling  base,  and  retaining 
the  right  to  keep  50  percent  of  the 
consumption  savings.  To  the  extent  that 
an  energy-savings  contract  makes  a 
PHA's  payments  dependent  on  a 
percentage  of  the  energy  cost  savings 
realized,  the  first  incentive  would  apply. 
If  the  contract  sets  forth  a  fixed  payment 
(e.g.,  a  bank  loan)  that  would  be 
supported  through  additional  operating 
subsidy,  the  second  incentive  would 
apply. 
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The  first  incentive  of  freezing  the 
rolling  base  and  permitting  the  PHA  to 
retain  all  savings  (§  990.110(cK2Hii)). 
required  that  the  savings  be  applied  to 
payment  of  the  contractor,  then 
reimbursement  of  the  PHA's  direct  costs 
related  to  the  energy  conservation 
measures,  then  retention  of  up  to  30 
percent  of  the  savings  for  other  eligible 
costs  of  the  PHA.  followed  by 
prepayment  of  the  amount  due  the 
contractor. 

The  proposed  rule  invited  comment  on 
whether  the  suggested  30  percent 
retainage  by  the  PHA/IHA  for 
discretionary  purposes  was  adequate. 
Respondents  recommended  an  increase 
to  50  percent  as  a  more  adequate 
number.  The  concern  expressed  was 
that  the  PHAs  perceive  the  amount 
retained  as  a  significant  enough 
incentive  to  pursue  energy  conservation 
measures. 

The  Department  is  willing  to  accept 
this  higher  percentage  but,  in  order  to 
insure  maintenance  of  the  major  thrust 
of  these  provisions,  is  restructuring  the 
disposition  of  the  total  savings 
generated.  The  savings  from  the  energy 
conservation  measures  proposed  by  the 
PHA  must  entail  use  of  at  least  50 
percent  of  total  savings  as  payment  to 
the  contractor  or  repayment  of  any 
contracted  loaiL  Of  the  remaining  50 
percent  of  the  generated  savings,  the 
PHA  is  responsible  for  the  payment  of 
any  of  its  directly  related  costs  of  the 
contract,  with  the  balance  to  remain 
with  the  PHA  for  discretionary 
purposes.  Among  the  discretionary 
purposes  recognized  is  prepayment  of 
the  fmancing.  (No  contract  will  be 
approved  that  imposes  a  prepayment 
penalty  on  the  PHA.) 

The  Department  will  be  reviewing  and 
approving  PHA  proposals.  That  review 
will  evaluate  the  long-range 
effectiveness  of  the  proposed 
improvements  and  the  length  of  the 
proposed  financing.  The  goal  of  this  rule 
is  to  encourage  PHAs  to  undertake 
coordinated  energy  improvements. 

In  the  preamble  to  the  proposed  rule, 
the  Department  stated  that  a 
performance  contract  could  provide  that 
if  energy  savings  in  any  year  fell  short  of 
the  amount  needed  to  cover  payment  to 
the  energy  service  contractor,  the  term 
could  be  extended  automatically  to  the 
length  necessary  to  amortize  the 
remaining  balance  of  the  payments  to 
the  contractor,  up  to  a  maximum  term  of 
12  years.  The  Department  has  reviewed 
this  policy  and  determined  that  any  such 
extension  must  be  justified,  based  on  a 
change  in  circumstances  rather  than  a 
misperception  of  energy  savings,  and  it 
must  be  approved  by  HUD.  The  contract 
term  would  be  extended  only  to 


accommodate  payment  to  the  contractor 
and  associated  direct  costs. 

The  second  incentive  (in  §  99ai  10(f)) 
is  phrased  in  terms  of  a  PHA's  eligibility 
for  additional  operating  subsidy.  All 
actual  payments  of  operating  subsidy 
are  limited  by  the  amount  appropriated 
by  Congress  for  that  purpose,  so 
eligibility  for  additional  subsidy  in  a 
particular  amount  does  not  guarantee 
payment  of  additional  subsidy  in  that 
full  amount. 

In  connection  with  these  incentives, 
the  rule  provides  for  computation  of 
energy  consumption  levels  with 
adjustments  for  Heating  Degree  Days.  A 
number  of  respondents  urged  that  this 
computation  include  adjustments  for 
Cooling  Degree  Days,  to  accommodate 
the  costs  of  air  conditioning.  The 
Department  is  obliged  to  reject  this 
recommendation  at  this  time,  because  a 
change  in  the  utility  consumption 
formulae  to  take  into  account  Cooling 
Degree  Days  amounts  to  a  major  re- 
configuration of  the  structure  of  the 
Utilities  Expense  Level. 

Although  the  Department  intends  to 
issue  a  rule  to  implement  the  change  in 
the  statute,  directing  consideration  of  a 
Cooling  Degree  Day  adjustment,  this 
will  require  a  separate  rulemaking.  The 
Department  is  considering  various  ways 
to  integrate  this  adjustment  into  the  PFS. 
to  determine  the  best  way. 

The  contract  term  was  also  the 
subject  of  comment  Several 
respondents  urged  use  of  contract 
periods  longer  than  the  12-year 
maximimi  stated  in  the  proposed  rule. 
The  12-year  maximum  is  a  statutory 
Hmitation  and  cannot  be  changed  in  a 
rule.  In  establishing  the  contract  term, 
the  parties  should  be  aware  that,  in 
approving  a  contract,  HUD  willassess 
its  costs  and  benefits,  weighing  the 
amount  of  capital  investment,  the  extent 
of  savings,  and  the  length  of  term  and 
risk  to  the  investor  and  to  the  PHA. 
HUD  will  look  for  arrangements  that 
pay  0^  the  capital  investment  for  the 
energy  savings  measures  as  rapidly  as 
possible,  consistent  with  providing 
incentives  for  private  investment  in 
PHA  energy  efficiency.  It  is  anticipated 
that  a  PHA's  annual  payments  to  its 
contractor  will  be  at  least  50  percent  of 
the  anticipated  annual  gross  savings, 
thereby  defining  the  terra  of  the  contract 
as  a  function  of  the  costs  and  the  cost 
savings. 

The  preamble  to  the  proposed  rule 
invited  public  comment  on  the 
feasibility  of  various  procurement 
methods  for  energy  saving  services  or 
improvements,  including  the  conditions 
under  which  non-competitive  proposals 
would  be  appropriate.  Respondents 
consistently  stressed  that  the 


procurement  process  should  emphasize 
the  importance  of  obtaining  the  greatest 
overall  value  in  undertaking  energy 
conservation  measures,  not  on  quick 
payback.  The  purchase  of  these  services 
probably  should  not  be  based  solely  on 
price,  but  on  other  factors,  as  well.  The 
procurement  system  applicable  to  these 
services  is  found  at  24  CFR  85.36. 

The  Department  has  concluded  that. 
in  performance  contracting,  it  is  unlikely 
that  proposers  will  develop  specific 
energy  conservation  measures  and 
projected  savings  in  an  initial  bid. 
Therefore,  selection  among  energy 
conservation  proposers  may  be  based  to 
a  great  extent  on  the  PHA's  evaluation 
of  the  proposer's  experience  and 
qualifications,  particulariy  their  history 
of  achieving  promised  long-term 
objectives. 

ConsequenUy,  in  response  to  the 
public  comments,  the  regulation  now 
requires  that  the  competitive  proposals 
method  of  procurement  be  used,  in 
which  factors  otlier  than  price  are 
considered,  instead  of  the  sealed 
bidding  method.  This  determination  is 
consistent  with  i  85.38(d)(3)  for  PHAs 
and  §  905.175(d)  for  IHAs.  The 
regulation  also  mandates  that  technical 
factors  be  given  paramount  importance 
over  price  in  the  evaluation  process. 

The  Department  anticipates  that  the 
only  exception  to  the  use  of  competitive 
proposals  would  be  instances  where  the 
utility  company  or  its  exclusive 
contractor  for  such  services  is  the  only 
source  available,  in  which  case  the 
noncompetitive  proposals  method  could 
be  used,  pursuant  to  9  85.38(d)(4)(i)(A) 
for  PHAs  and  §  905.175(e)(2)  for  IHAs. 

The  other  methods  of  procurement 
available  under  §  85.36(d)  and  §  905.175. 
for  small  purchases  and  sealed  bidding, 
are  not  feasible  for  this  type  of 
procurement.  The  small  purchase 
method  is  inappropriate  because  of  the 
complexity  of  the  services  to  be 
contracted,  and  sealed  bidding  is  not 
appropriate  because  of  the  need  to 
evaluate  factors  other  than  price,  such 
as  the  offerors'  experience  and 
qualifications. 

To  help  ensure  proper  implementation 
of  these  contracts,  review  of  energy 
performance  solicitations  and  contracts 
by  the  HUD  Regional  Office  (Office  of 
Public  Housing  or  Office  of  Indian 
Programs,  for  PHAs  and  IHAs, 
respectively)  will  be  required.  This 
review  is  authorized  by  {  85.36(g)(1)  and 
§  905.160(a)(3)(ii)  for  solicitations,  and 
by  §  85.36(g)(2)(ii)  for  noncompetitive 
contracts.  IHA  contracts  for  a  period  of 
more  than  two  years  require  HUD 
approval  under  S  905.160(a)(3)(iii)(A). 
The  additional  review  for  PHA  contracts 
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using  the  competitive  proposals  method 
is  necessary  becaiise  of  the  complexity 
of  the  services  being  procured,  the 
unusually  long  duiation  of  the  contracts 
(up  to  12  years),  the  financing 
commitment  that  ipay  be  required,  and 
the  significant  imdact  of  the 
implementation  on  the  energy  savings  on 
the  operations  of  me  PHA.  It  is  expected 
that  the  HUD  Regional  Contracting 
Officer  will  be  coiisulted  during  the 
review  of  energy  performance 
solicitations  and  contracts  to  provide 
advice  and  guidan  ce  on  procurement. 

Commenters  suggested  that  the  rule 
make  it  clear  that  pnergy  conservation 
measures  would  a  }ply  to  all  utilities, 
e.g..  water,  fuel  oi  ,  electricity,  and  gas. 
The  rule  has  been  revised  to  clarify  this 
broad  coverage. 

Other  comment!!  recommended  that  a 
separate  utility  advocacy  unit  for  PHAs/ 
IHAs  be  established  within  HUD:  that 
HUD  prequalify  contractors  and  provide 
a  list  of  them;  andjthat  additional 
guidance  be  proviifled  on 
implementation  oE  these  energy 
conservation  measures.  The  Department 
rejects  the  first  two  of  these  suggestions 
as  an  inappropriale  allocation  of  limited 
HUD  staff.  Howev  er.  the  Department 
plans  to  issue  add  tional  guidance. 

C.  Combining  of  i  nits  (Section 
9(a)(3)(B)(iv)) 

The  reason  for  llie  change  in  the 
regulations,  as  wajs  made  clear  in  the 
statute,  is  to  maka  sure  that  a  PHA  does 
not  lose  any  PFS  Qinds  solely  because  of 
the  need  to  consolidate  two  or  more 
units  into  a  single  leasehold  that  can 
house  the  same  ni.mber  of  people  as 
were  previously  s  trved. 

The  determination  of  "a  unit  that 
houses  the  same  r  umber  of  people  as 
were  previously  sjrved"  will  be  based 
on  a  comparison  (  f  the  bedroom  count 
of  project  units  be  fore  and  after  the 
conversion.  We  have  determined  that,  in 
the  absence  of  an  objective  method  of 
comparing  units,  Qounting  the  number  of 


people  who  happc 
before  and  after  a 
way  to  determine 
served.  However, 


distorted  by  vacancies,  by  situations 
where  families  are  overcrowded  or 
doubled-up,  and  t  y  cases  where  families 
are  temporarily  aiisigned  to  larger  than 
appropriate  units,  Therefore,  the  number 
of  people  served  in  a  unit  will  be  based 


on  the  formula  [(2 


minus  1],  which  y  elds  the  average 


number  of  people 
An  efficiency  unii 


n  to  be  in  a  unit 
conversion  might  be  a 
the  number  of  persons 
these  counts  could  be 


X  No.  of  Bedrooms) 


that  would  be  served. 

is  assumed  to  serve 
one  person  and,  t  lerefore,  will  be 
treated  the  same  is  a  one  bedroom  unit 
for  purposes  of  th  s  calculation. 


The  subsidy  amount  computed  under 
this  provision  (§  990.108(e))  will  be 
added  to  the  PHA's  annual  PFS 
eligibility  amount,  and  it  will  continue  to 
be  calculated  and  added  to  the 
eligibility  in  future  fiscal  years. 

Two  large  PHAs  made  explicit 
recommendations  that  this  provision 
should  be  applied  retroactively,  to 
assure  that  PHAs  would  be  fully  funded 
for  previously-combined  units.  The 
Department  agrees  that,  as  with  the 
energy  savings  provision,  this 
mechanism  should  have  been  in  effect 
for  PHA  fiscal  years  beginning  on  qr 
after  April  1. 1988,  the  first  full  fiscal 
year  after  enactment  of  the  Housing  and 
Community  Development  Act  of  1987, 
which  was  signed  into  law  on  February 
5, 1988.  Interim  procedures  were 
published  in  HUD  Notice  89-48 
(November  14. 1989)  to  accomplish  this 
end. 

D.  Audit  Responsibilities  (Section 
9(aMW 

A  question  arose  about  whether  a 
PHA  would  be  "billed"  by  HUD  for  pre- 
audit  accounting  services  necessary  to 
restore  the  PHA's  books  to  an  auditable 
condition.  The  rule  text  is  clear  that  if 
these  services  are  necessary  where 
HUD  has  ordered  an  audit,  the  cost  will 
be  paid  by  HUD  and  deducted  from  the 
PHA's  operating  subsidy.  No  change  is 
needed  in  the  rule. 

Another  question  raised  was  whether 
HUD  could  fund  restoration  of  a  PHA's 
books  to  an  auditable  condition  where 
HUD  is  not  contracting  for  an  audit,  but 
where  the  PHA's  accountant  changes. 
The  Department  sees  no  justification  for 
intervention  in  a  PHA's  financial 
management,  except  in  the  extreme  case 
where  action  is  prescribed  by  statute, 
and  by  the  rule. 

E.  Miscellaneous 

Although  the  proposed  rule  would 
have  amended  parts  965  and  990,  this 
final  rule  contains  revisions  to  part  905, 
but  not  part  965.  As  discussed  above, 
the  provisions  concerning  insurance  that 
are  in  965  have  been  split  off  into  a 
separate  rulemaking.  Part  905  is 
included  in  this  rule  because  between 
the  time  the  proposed  rule  was 
published  and  this  final  rule  was 
prepared,  an  interim  rule  was  published 
(and  became  effective)  that  consolidated 
provisions  from  part  990  dealing  with 
Indian  Housing  Authorities  into  a  new 
and  comprehensive  part  905. 

There  were  no  public  comments  on 
the  technical  amendment  to  S  990.101  of 
the  rule  that  removes  an  outdated 
provision  that  a  PHA's  eligibility  for 
operating  subsidy  be  conditioned  on 
charging  aggregate  rentals  in  any  year  of 


at  least  20  percent  of  the  sum  of  the 
monthly  incomes  of  all  the  families.  That 
amendment  remains  in  this  final  rule 
without  change. 

III.  Tuning  of  Implementation 

The  PFS  revisions  of  this  rule  will 
effect  a  particular  PHA  at  the  beginning 
of  its  new  budget  year  after  the  rule  is 
effective — a  date  expected  to  be  well 
before  January  1, 1992.  Thus,  each  PHA 
is  affected  in  the  fiscal  year  that  starts     - 
in  Federal  Fiscal  Year  1992  (PHA  fiscal 
years  beginning  on  or  after  January 
1992). 

IV.  Findings  and  Certifications 

A.  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276.  451  Seventh  Street.  SW., 
Washington,  DC  20410. 

B.  Executive  Order  12291 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17, 1981.  and 
therefore  no  regulatory  impact  analysis 
is  necessary.  At  its  estimated  cost  of  $3 
million,  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
Furthermore,  it  will  not  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  nor  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601),  the  Undersigned  hereby 
certifies  that  this  rule,  as  distinguished 
from  the  statute,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  would  permit  some  modest  increase 
in  subsidy  for  PHAs  that  undertake 
certain  energy  saving  measures. 

The  energy  saving  measures  cost- 
sharing  provisions  would  be  unlikely  to 
have  any  significant  impact  on  small 
PHAs. 
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D.  Executive  Order  126127P'ederalism 

The  General  Counsel  as  the 
Designated  OfTicial  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  federalism 
implications  and.  thus,  are  not  subject  to 
review  under  the  Order.  The  rule  will 
provide  for  additional  financial 
assistance  or  retained  savings  to  HUD- 
assisted  housing  owned  and  operated  by 
PHAs  but  will  not  interfere  with  State  or 
local  government  functions. 

E.  Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  The  rule 
involves  the  amount  of  funding  that  a 
PHA  should  receive  under  a  formula 
revised  to  satisfy  statutory 
requirements. 

F.  Regulatory  Agenda 

This  rule  is  listed  as  sequence  number 
1406  under  the  Office  of  Public  and 
Indian  Housing  in  the  Department's 
semiannual  agenda  of  regulations 
published  on  April  22. 1991  (56  FR 17360, 
17410),  under  Executive  Order  12201  and 
the  Regulatory  Flexibility  Act. 

G.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  for  this 
rule  are  14.145, 14.146,  and  14.147. 

H.  Information  Collection  Requirements 

As  discussed  above,  the  information 
collection  requirements  contained  in  this 
rule  have  been  submitted  to  OMB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1960,  and 
public  comments  on  the  public  reporting 
burden  were  solicited. 

I.  list  of  SubjacU  ki  24  CFR 

Part  905 

Grant  programs:  Indians,  Low  and 
moderate  income  housing; 
Homeownership;  Public  housing. 

Part  965 

Energy  conservation:  Loan  programs: 
housing  and  community  development; 
Public  housing:  Utilities. 

Part990 

Grant  programs:  housing  and 
community  development;  Low  and 
moderate  income  housing;  Public 
housing. 


Accordingly.  24  CFR  parts  905,  965 
and  990  are  amended  as  follows: 

PART  905— INOiAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  Sees.  201,  20Z  203.  205.  United 
States  Housing  Act  of  1937.  as  added  by  the 
Indian  Housing  Ad  of  1988  (Pub.  L.  100-358) 
(42  U.S.C.  1437aa,  1437bb.  1437cc  1437ee): 
sec.  7(b),  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  4S0e(b)]: 
sec  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S3S(d)). 

2.  In  S  905.120,  paragraph  (g)  is  revised 
to  read  as  follows: 


§905.120    Conytonce 
rs^utreNients. 


(g)  Access  to  records:  audits.  (1)  HUD 
and  the  Comptroller  General  of  the 
United  States  shall  have  access  to  all 
books,  documents,  papers,  and  other 
records  that  are  pertinent  to  the 
activities  carried  out  under  this  part  in 
order  to  make  audit  examinations, 
excerpts,  and  transcripts,  in  accordance 
with  24  CFR  85.42. 

(2)  IHAs  that  receive  financial 
assistance  under  this  part  shall  comply 
with  the  audit  requirements  in  24  CFR 
part  44.  If  an  IHA  has  failed  to  submit 
an  acceptable  audit  on  a  timely  basis  in 
accordance  with  that  part.  HUD  may 
arrange  for.  and  pay  the  costs  of.  the 
audit.  In  such  circumstances,  HUD  may 
withhold,  from  assistance  otherwise 
payable  to  the  IHA  under  this  part, 
amounts  sufficient  to  pay  for  the 
reasonable  costs  of  conducting  an 
acceptable  audit  including,  when 
appropriate,  the  reasonable  costs  of 
accounting  services  necessary  to  place 
the  IHA's  books  and  records  into 
auditable  condition.  The  costs  to  place 
the  IHA's  books  and  records  into 
auditable  condition  do  not  generate 
additional  subsidy  eligibility  under  this 
part 

3.  In  i  905.715,  paragraph  (b)  is 
redesignated  as  paragraph  (b)(1)  and  a 
new  paragraph  (b)(2)  is  added;  the 
introductory  text  of  paragraph  (c)  is 
revised  and  a  new  paragraph  (c)(4)  is 
added:  paragraph  (f)  is  revised;  and  a 
new  paragraph  (g)  is  added,  to  read  as 
follows: 

S905.71S    Computation  of  MtNWMexpenM 


{b]  Utilities  rates.  [1)  *  *  * 

(2)  If  an  IHA  takes  actioa  such  as  the 
well-head  purchase  of  natural  gas.  or 
administrative  appeals  or  legal  action. 
to  reduce  the  rate  it  pays  for  utilities 


(including  water,  fuel  oil,  electricity,  and 
gas),  then  the  IHA  will  be  permitted  to 
retain  part  of  the  rate  savings  during  the 
first  12  months  that  are  attributable  to 
its  actions.  See  paragraph  (f)  of  this 
section  and  {  905.730(c). 

(c)  Computation  of  Allowable  Utilities 
Consumption  Level.  The  Allowable 
Utilities  Consumption  Level  (AUCL) 
used  to  compute  the  Utilities  Expense 
Level  of  an  IHA  for  the  Requested 
Budget  Year  generally  will  be  based  on 
the  availability  of  consumption  data.  For 
project  utilities  where  consumption  data 
are  available  for  the  entire  Rolling  Base 
Period,  the  computation  will  be  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  Where  data  are  not  available 
for  the  entire  period,  the  computation 
will  be  in  accordance  with  paragraph 
(c)(2)  of  this  section,  unless  the  project  is 
a  new  project  in  which  case  the 
computation  will  be  in  accordance  with 
paragraph  (cH3)  of  this  section.  For  a 
project  where  the  IHA  has  taken  special 
energy  conservation  measures  that 
qualify  for  special  treatment  in 
accordance  with  paragraph  (g)(1)  of  this 
section,  the  computation  of  the 
Allowable  Utilities  Consumption  Level 
may  be  made  in  accordance  with 
paragraph  (c)(4).  The  AUCL  for  all  of  an 
IHA's  projects  is  the  sum  of  the  amounts 
determined  using  all  of  these 
paragraphs,  as  appropriate. 

(4)  Freezing  the  Allowable  Utilities 
Consumption  Level,  (i)  Notwrithstanding 
the  provisions  of  paragraphs  (cKl)  and 
(c)(2)  of  this  section,  if  an  IHA 
undertakes  energy  conservation 
measures  that  are  approved  by  HUD 
under  paragraph  (g)  of  this  section,  the 
Allowable  Utilities  Consumption  Level 
for  the  project  and  the  utilities  involved 
may  be  frozen  during  the  contract 
period.  Before  the  AUCL  is  frozen,  it 
must  be  adjusted  to  reflect  any  energy 
savings  resulting  from  the  use  of  any 
HUD  funding.  The  AUCL  Is  then  frozen 
at  the  level  calculated  for  the  year 
during  which  the  conservation  measures 
initially  will  be  implemented,  as 
determined  in  accordance  with 
paragraph  (g)  of  this  section. 

(ii)  See  S  905.730(c)(2Mii)  for  the 
method  of  adjusting  the  AUCL  for 
heating  degree  days. 

(iii)  If  the  AUCL  is  frozen  during  the 
contract  period,  the  annual  tlu^e-year 
rolling  base  procedures  for  computing 
the  AUCL  shall  be  reactivated  after  the 
IHA  satisfies  the  conditions  of  the 
contract.  The  three  years  of 
consumption  data  to  be  used  in 
calculating  the  AUCL  after  the  end  of 
the  contract  period  will  be  as  follows: 
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(A)  First  year  The  energy 
consumption  durinb  the  year  before  the 
year  in  which  the  oontract  ended  and 
the  energy  consumjjtion  for  each  of  the 
two  years  before  iistallation  of  the 
energy  conservatic  n  improvements; 


(B)  Second  year 


The  energy 


consumption  durin  i  the  year  the 
contract  ended,  enfergy  consumption 


during  the  year  be 
ended,  and  energy 


ore  the  contract 
consumption  during 


before  the  contrac 
*        •        *        • 

(f)  Adjustments. 
adjustments  of  Uti 
in  accordance  wit( 


the  year  before  installation  of  the  energy 
conservation  impn  (vements; 
(C)  Third  year  1  lie  energy 
consumption  during  the  year  after  the 
contract  ended,  en  jrgy  consumption 
during  the  year  the  contract  ended,  and 
energy  consumption  during  the  year 


ended. 

* 

HAs  shall  request 
ities  Expense  Levels 
§  905.730(c),  which 


requires  an  adjustment  based  upon  a 
comparison  betwe  'n  actual  experience 
and  estimates  of  o  msumption  (after  - 
adjustment  for  hea|ting  degree  days  in 
accordance  with  paragraph  (d)  of  this 
section)  and  of  utiity  rates. 

(g)  Incentives  fa,  •  energy  conservation 
improvements.  If  a  ri  IHA  undertakes 
energy  conservatic  n  measures 
(including  measures  to  save  water,  fuel 
oil,  electricity,  and  gas)  that  are 
fmanced  by  an  entity  other  than  the 
Secretary,  such  as  physical 
improvements  fma  need  by  a  loan  from  a 
utility  or  govemmi  ntal  entity, 
management  of  co  its  under  a 
performance  conti  act,  or  a  shared 
savings  agreemeni  with  a  private  energy 
service  company,  he  IHA  may  qualify 
for  one  of  two  possible  incentives  under 
this  part.  For  an  IHA  to  qualify  for  these 
incentives,  HUD  a  )proval  must  be 
-  obtained.  Approve  1  will  be  based  upon  a 
determination  thai  payments  under  the 
contract  can  be  fulided  from  the 
reasonably  anticipated  energy  cost 
savings,  and  the  contract  period  does 
not  exceed  12  yeai  s. 

(1)  If  the  contra(  t  allows  the  IHA's 
payments  to  be  de  pendent  on  the  cost 
savings  it  realizes,  the  IHA  must  use  at 
least  50  percent  of  the  cost  savings  to 
pay  the  contractoi .  With  this  type  of 
contract,  the  IHA  nay  take  advantage  of 
a  frozen  AUCL  un  ler  paragraph  (c)(4)  of 
this  section,  and  il  may  use  the  full 
amount  of  the  cos  savings,  as  described 
in  §  905.730(c)(2)(i ). 

(2)  If  the  contra(  t  does  not  allow  the 
IHA's  payments  t(  be  dependent  on  the 
cost  savings  it  rea  izes,  then  the  AUCL 
will  continue  to  hi  calculated  in 
accordance  with  ( aragraphs  (c)(1) 
through  (c)(3)  of  tl  is  section,  as 
appropriate;  the  IHA  will  be  able  to 


retain  part  of  the  cost  savings,  in 
accordance  with  §  905.730(c)(2)(i);  and 
the  IHA  will  qualify  for  additional 
operating  subsidy  eligibility  (above  the 
amount  based  on  the  allowable  expense 
level)  to  cover  the  cost  of  amortizing  the 
improvement  loan  during  the  term  of  the 
contract,  in  accordance  with 

§  905.730(f). 

4.  In  §  905.720,  a  new  paragraph  (e)  is 
added,  to  read  as  follows: 

§905.720    Ottwr  costs. 

***** 

(e)  Costs  resulting  from  combination 
of  two  or  more  units.  When  an  IHA 
redesigns  or  rehabilitates  a  project  and 
combines  two  or  more  units  into  one 
larger  unit  and  the  combination  of  units 
results  in  a  unit  that  houses  at  least  the 
same  number  of  people  as  were 
previously  served,  the  AEL  for  the 
requested  year  shall  be  multiplied  by  the 
number  of  unit  months  not  included  in 
the  requested  year's  unit  months 
available  as  a  result  of  these 
combinations  that  have  occurred  since 
the  Base  Year.  The  number  of  people 
served  in  a  unit  will  be  based  on  the 
formula  ((2  x  No.  of  Bedrooms)  minus  1), 
which  yields  the  average  number  of 
people  that  would  be  served.  An 
efficiency  unit  will  be  counted  as  a  one 
bedroom  unit  for  purposes  of  this 
calculation. 

5.  In  §  905.730,  paragraph  (a)(1)  is 
amended  by  removing  from  the  last 
sentence  the  words,  "or  $10.31"; 
paragraphs  (c)  (1)  through  (4)  are 
revised;  paragraphs  (c)  (5)  and  (6)  are 
removed;  paragraph  (e)  is  redesignated 
as  paragraph  (f);  and  a  new  paragraph 
(e)  is  added;  to  read  as  follows: 

§  905.730    Adiustmsnts. 

***** 

(c)  Adjustments  to  Utilities  Expense 
Level.  *  *  * 

(1)  Rates,  (i)  A  decrease  in  the 
Utilities  Expense  Level  because  of 
decreased  utility  rates — to  the  extent 
funded  by  operating  subsidy — will  be 
deducted  by  HUD  from  future  operating 
subsidy  payments.  However,  where  the 
rate  reduction  covering  utilities,  such  as 
water,  fuel  oil,  electricity,  and  gas,  is 
directly  attributable  to  action  by  the 
IHA,  such  as  well-head  purchase  of 
natural  gas,  or  administrative  appeals  or 
legal  action  (beyond  normal  public 
participation  in  ratemaking 
proceedings),  50  percent  of  the  decrease 
will  be  retained  by  the  IHA  for  the  12- 
month  period  following  the  decrease 
(and  the  other  50  percent  will  be 
deducted  from  operating  subsidy 
otherwise  payable). 

(ii)  An  increase  in  the  Utilities 
Expense  Level  because  of  increased 


utility  rates — to  the  extent  funded  by 
operating  subsidy — will  be  fully  funded 
by  residual  receipts,  if  available  during 
that  fiscal  year,  or  by  increased 
operating  subsidy,  subject  to  availability 
of  funds. 

(2)  Consumption,  (i)  Generally.  50 
percent  of  any  decrease  in  the  Utilities 
Expense  Level  attributable  to  decreased 
consumption  (adjusted  for  Heating 
Degree  Days  in  accordance  with 
S  905.715(d)),  after  adjustment  for  any 
utility  rate  change,  will  be  retained  by 
the  IHA;  50  percent  will  be  offset  by 
HUD  against  subsequent  payment  of 
operating  subsidy. 

(ii)  However,  in  the  case  of  an  IHA 
whose  energy  conservation  measures 
have  been  approved  by  HUD  as 
satisfying  the  requirements  of 
§  905.715(g)(1).  the  IHA  may  retain  100 
percent  of  the  savings  from  decreased 
consumption  after  payment  of  the 
amount  due  the  contractor  until  the  term 
of  the  financing  agreement  is  completed. 
The  decreased  consumption  is  to  be 
determined  using  a  heating  degree  day 
adjustment  for  space  heating  utilities 
and  by  adjusting  for  any  utility  rate 
changes.  The  heating  degree  day 
experience  during  the  frozen  rolling  bast 
period  will  be  used  instead  of  the  degref 
days  in  the  year  being  adjusted.  The 
documentation  on  the  degree  days  must 
be  supplied  by  the  IHA  and  is  subject  to 
HUD  approval.  The  savings  realized 
must  be  applied  in  the  following  order: 

(A)  Retention  of  up  to  50  percent  of 
the  total  savings  from  decreased 
consumption  to  cover  training  of  IHA 
employees,  counseling  of  tenants,  IHA 
management  of  the  cost  reduction 
program  and  any  other  eligible  costs; 
and 

(B)  Prepayment  of  the  amount  due  the 
contractor  under  the  contract. 

(iii)  An  increase  in  the  Utilities 
Expense  Level  attributable  to  increased 
consumption  will  be  fully  funded  by 
residual  receipts  after  provision  for 
reserves,  if  available.  If  residual  receipts 
are  not  available  and  the  increase 
would  result  in  a  reduction  of  the 
operating  reserve  below  the  authorized 
maximum,  then  50  percent  of  the  amount 
will  be  funded  by  increased  operating 
subsidy  payments,  subject  to  the 
availability  of  funds. 

(3)  Emergency  adjustments.  In 
emergency  cases,  where  an  IHA 
establishes  to  HUD's  satisfaction  that  a 
severe  financial  crisis  would  result  from 
a  utility  rate  increase,  an  adjustment 
covering  only  the  rate  increase  may  be 
submitted  to  HUD  at  any  time  during  the 
IHA's  Current  Budget  Year.  Unlike  the 
adjustments  mentioned  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  this 
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adjustment  shall  be  submitted  to  the 
HUD  Field  Office  by  revision  of  the 
original  submission  of  the  estimated 
Utility  Expense  Level  for  the  flscal  year 
to  be  adjusted. 

(4)  Documentation.  Supporting 
documentation  substantiating  the 
requested  adjustments  shall  be  retained 
by  the  IHA  pending  HUD  audit. 
***** 

(e)  Energy  conservation  financing.  If 
HUD  has  approved  an  energy 
conservation  contract  under 
§  905.715(g)(2),  then  the  IHA  is  eligible 
for  additional  operating  subsidy  each 
year  of  the  contract  to  amortize  the  cost 
of  the  energy  conservation  measures 
under  the  contract,  subject  to  a 
maximum  annual  limit  equal  to  the  cost 
savings  for  that  year  (and  a  maximum 
contract  period  of  12  years). 

(1)  Each  year,  the  energy  cost  savings 
would  be  determined  as  follows: 

(i)  The  consumption  level  that  would 
have  been  expected  if  the  energy 
conservation  measure  had  not  been 
undertaken  would  be  adjusted  for  the 
Heating  Degree  Days  experience  for  the 
year,  and  for  any  change  in  utility  rate. 

(ii)  The  actual  cost  of  energy  (of  the 
type  affected  by  the  energy  conservation 
measure)  after  implementation  of  the 
energy  conservation  measure  would  be 
subtracted  from  the  expected  energy 
cost,  to  produce  the  energy  cost  savings 
for  the  year.  (See  also  paragraph 
(c)(2)(ii)  of  this  section  for  retention  of 
consumption  savings.) 

(2)  If  the  cost  savings  for  any  year 
during  the  contract  period  is  less  than 
the  amount  of  operating  subsidy  to  be 
made  available  under  this  paragraph  (e) 
to  pay  for  the  energy  conservation 
measure  in  that  year,  the  deficiency  will 
be  offset  against  the  IHA's  operating 
subsidy  eligibility  for  the  IHA's  next 
flscal  year. 

(3)  If  energy  cost  savings  are  less  than 
the  amount  necessary  to  meet 
amortization  payments  spccifled  in  a 
contract,  the  contract  term  may  be 
extended  (up  to  the  12-year  limit)  if 
HUD  determines  that  the  shortfall  is  the 
result  of  changed  circumstances  rather 
than  a  miscalculation  or 
misrepresentation  of  projected  energy 
savings  by  the  contractor  or  IHA.  The 
contract  term  may  only  be  extended  to 
accommodate  payment  to  the  contractor 
and  associated  direct  costs. 
***** 

6.  A  new  §  905.825  is  added,  to  read  as 
follows: 

§  905.825    Energy  Ptrformanc*  Contract*. 

(a)  Method  of  procurement.  Energy 
performance  contracting  shall  be 


conducted  using  one  of  the  following 
methods  of  procurement: 

(1)  Competitive  proposals  (see 
S  g05.175(d)).  In  identifying  the 
evaluation  factors  and  their  relative 
importance,  as  required  by 

S  905.175(d)(1),  the  solicitation  shall 
state  that  technical  factors  are 
signiflcantly  more  important  than  price 
(of  the  energy  audit);  or 

(2)  If  the  services  are  available  only 
from  a  single  source,  noncompetitive 
proposals  (see  §  905.175(e)(2)). 

(b)  HUD  review.  Solicitations  for 
energy  performance  contracts  shall  be 
submitted  to  the  HUD  Offlce  of  Indian 
Programs  for  review  and  approval 
before  issuance.  Energy  performance 
contracts  shall  be  submitted  to  the 
Office  of  Indian  Programs  for  review 
and  approval  before  award. 

7.  A  new  §  905.827  is  added,  to  read  as 
follows: 

§905.827    Funding. 

(a)  The  cost  of  accomplishing  cost- 
effective  energy  conservation  measures, 
including  the  cost  of  performing  energy 
audits,  shall  be  funded  from  operating 
funds  of  the  IHA  to  the  extent  feasible. 
When  sufficient  operating  funds  are  not 
available  for  this  purpose,  such  costs  are 
eligible  for  inclusion  in  a  modernization 
program,  for  funding  from  any  available 
development  funds  in  case  of  projects 
still  in  development  or  for  other 
available  funds  that  HUD  may  designate 
to  be  used  for  energy  conservation. 

(b)  If  an  IHA  flnances  energy 
conservation  measures  from  sources 
other  than  CLAP  or  operating  reserves, 
such  as  on  the  basis  of  a  promise  to 
repay,  HUD  may  agree  to  provide 
adjustments  in  its  calculation  of  the 
IHA's  operating  subsidy  eligibility  under 
the  PFS  for  the  project  and  utility 
involved  if  the  financing  arrangement  is 
cost-beneficial  to  HUD.  To  receive  the 
benefit  of  this  type  of  adjustment,  an 
IHA's  repayments  may  not  exceed  the 
cost  of  the  energy  saved  as  a  result  of 
the  energy  conservation  measures 
during  a  period  not  to  exceed  12  years. 
See  S  905.730(e)  of  this  chapter. 

PART  965— PHA  OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

8.  In  subpart  C — Energy  Audits  and 
Energy  Conservation  Measures. 

S  965.307  is  revised  by  designating  the 
existing  paragraph  as  paragraph  (a),  and 
adding  a  new  paragraph  (b).  to  read  as 
follows: 

9965^7    Funding. 

***** 

(b)  If  a  PHA  flnances  energy 
conservation  measures  from  sources 


other  than  CIAP  or  operating  reserves, 
such  as  on  the  basis  of  a  promise  to 
repay,  HUD  may  agree  to  provide 
adjustments  in  its  calculation  of  the 
PHA's  operating  subsidiy  eligibility 
under  the  PFS  for  the  project  and  utility 
involved  if  the  financing  arrangement  is 
cost-beneficial  to  HUD.  To  receive  the 
benefit  of  this  type  of  adjustment,  a 
PHA's  repayments  may  not  exceed  the 
cost  of  the  energy  saved  as  a  result  of 
the  energy  conservation  measures 
during  a  period  not  to  exceed  12  years. 
See  S  990.107(g)  of  this  chapter. 

9.  A  new  \  965.315  is  added,  to  read  as 
follows: 

§  965.315    Enargy  Parformanc*  Contracts. 

(a)  Method  of  procurement.  Energy 
performance  contracting  shall  be 
conducted  using  one  of  the  following 
methods  of  procurement: 

(1)  Competitive  proposals  (see 
§  85.36(d)(3)).  In  identifying  the 
evaluation  factors  and  their  relative 
importance,  as  required  by 

S  B5.36(d)(3)(i),  the  solicitation  shall 
state  that  technical  factors  are 
significantly  more  important  than  price 
(of  the  energy  audit);  or 

(2)  If  the  services  are  available  only 
from  a  single  source,  noncompetitive 
proposals  (see  S  85.36(d)(4)(i)(A)). 

(b)  HUD  review.  Solicitations  for 
energy  performance  contracts  shall  be 
submitted  to  the  HUD  Regional  Office 
through  the  appropriate  HUD  Field 
Office  for  review  and  approval  before 
issuance.  Energy  performance  contracts 
shall  be  submitted  to  the  HUD  Regional 
Office  through  the  appropriate  HUD 
Field  Office  for  review  and  approval 
before  award. 

PART  MO— ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

10.  The  authority  citation  for  part  990 
continues  to  read  as  follows: 

Authority:  Sec.  9.  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437g);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

9990.101    [Amandad] 

11.  In  S  990.101.  paragraph  (c)(4)  is 
amended  by  removing  the  third 
sentence,  and  the  parenthetical  sentence 
that  follows  it. 

12.  In  S  990.107,  paragraph  (b)  is 
redesignated  as  paragraph  (b)(1)  and  a 
new  paragraph  (b)(2)  is  added;  the 
introductory  text  of  paragraph  (c)  is 
revised  and  a  new  paragraph  (c)(4)  is 
added:  paragraph  (f)  is  revised:  and  a 
new  paragraph  (g)  is  added,  to  read  as 
follows: 
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Coniputition  of  utittties  cxpenee 


(b)  6*/7y/yes  nj/6  s.  (1)  *  *  * 

(2)  If  a  PHA  taki »  action,  such  as  the 
well-head  purchase  of  natural  gas,  or 
administrative  appeals  or  legal  action, 
to  reduce  the  rate  t  pays  for  utilities 
(including  water,  i  lel  oil,  electricity,  and 
gas),  then  the  PH^^  will  be  permitted  to 
retain  part  of  the  rete  savings  during  the 
first  12  months  thdt  are  attributable  to 
its  actions.  See  pa  -gapraph  (f)  of  this 
section  and  S  990-  10(c). 

(c)  Computation  of  Allowable  Utilities 
Consumption  Levt  I.  The  Allowable 
Utilities  Consumpion  Level  (AUCL) 
used  to  compute  tl  le  Utilities  Expense 
Level  of  PHA  for  tre  Requested  Budget 
Year  generally  win  be  based  on  the 
availability  of  con  sumption  data.  For 
project  utilities  wl  ere  consumption  data 
are  avail  >ble  for  t  le  entire  Rolling  Base  ' 
Period,  the  compu  afion  will  be  in 
accordance  with  pbragraph  (c)(1)  of  this 
section.  Where  daja  are  not  available 
for  the  entire  peridd,  the  computation 
will  be  in  accordance  with  paragraph 
(c)(2)  of  this  section,  unless  the  project  is 
a  new  project,  in  v^hich  case  the 
computation  will  be  in  accordance  with 
paragraph  (c)(3)  of  this  section.  For  a 
project  where  the  PHA  has  taken  special 
energy  conservatien  mieasures  that 
qualify  for  specialltreatment  in 
accordance  with  plaragraph  (g}(l)  of  this 
section,  the  compatation  of  the 
Allowable  Utibtiei  Consumption  Level 
may  be  made  in  accordance  with 
paragraph  (c)(4]  ol  this  section.  The 
AUCL  for  all  of  a  pHA's  projects  is  the 
sum  of  the  amounts  determined  using  all 
of  these  subparagi  aphs,  as  appropriate. 


(4)  Freezing  the  Allowable  Utilities 
Consumption  Levt  1. 

(i)  NotwithstanoiDg  the  provisions  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  if  a  PHA  undertakes  energy 
conservation  mea$urps  that  are 
approved  by  HUD  under  paragraph  (g) 
of  this  section,  thej  Allowable  Utilities 
Consumption  Level  for  the  project  and 
the  utilities  tnvolwd  may  be  frozen 
during  the  contract  period.  Before  the 
AUCL  is  frozen,  it  must  be  adjusted  to 
reflect  any  energy  savings  resulting  from 
the  use  of  any  HlU  funding.  The  AUCL 
is  then  frozen  at  tie  level  calculated  for 
the  year  during  w|ich  the  conservation 
measures  initially  will  be  implemented, 
as  determined  in  accordance  with 
paragraph  (g)  of  tllis  section. 

(ii)  See  §  9g0.11<l(c)(2)(ii)  for  the 
method  of  adjustitg  the  AUCL  for 
heating  degree  dais. 

(iii)  If  the  AUCL  is  frozen  during  the 
contract  period,  tl  e  annual  three-year 


rolling  base  procedures  for  computing 
the  AUCL  shall  be  reactivated  after  the 
PHA  satisfies  the  conditions  of  the 
contract.  The  three  years  of 
consumption  data  to  be  used  in 
calculating  the  AUCL  after  the  end  of 
the  contract  period  will  be  as  follows: 

(A)  First  year  The  energy 
consumption  during  the  year  before  the 
year  in  which  the  contract  ended  and 
the  energy  consumption  for  each  of  the 
two  years  before  installation  of  the 
energy  conservation  improvements; 

(B)  Second  year  The  energy 
consumption  during  the  year  the 
contract  ended,  energy  consumption 
during  the  year  before  the  contract 
ended,  and  energy  consumption  during 
the  year  before  installation  of  the  energy 
conservation  improvements; 

(C)  Third  year  The  energy 
consumption  during  the  year  after  the 
contract  ended,  energy  consumption 
during  the  year  the  contract  ended,  and 
energy  consumption  during  the  year 
before  the  contract  ended. 


(f)  Adjustments.  PHAs  shall  request 
adjustments  of  Utilities  Expense  Levels 
in  accordance  with  §  990.110(c),  which 
requires  an  adjustment  based  upon  a 
comparison  between  actual  experience 
and  estimates  of  consumption  (after 
adjustment  for  heating  degree  days  in 
accordance  with  paragraph  (d]  of  this 
section)  and  of  utility  rates. 

(g)  Incentives  for  energy  conservation 
improvements.  If  a  PHA  undertakes 
energy  conservation  measures 
(including  those  covering  water,  fuel  oil, 
electricity,  and  gas)  that  are  Hnanced  by 
an  entity  other  than  the  Secretary,  such 
as  physical  improvements  fmanced  by  a 
loan  from  a  utility  or  governmental 
entity,  management  of  costs  under  a 
performance  contract,  or  a  shared 
savings  agreement  with  a  private  energy 
service  company,  the  PHA  may  qualify 
for  one  of  the  two  possible  incentives 
under  this  part.  For  a  PHA  to  qualify  for 
these  incentives,  HUD  approval  must  be 
obtained.  Approval  will  be  based  upon  a 
determination  that  payments  under  the 
contract  can  be  fuiKled  from  the 
reasonably  anticipated  energy  cost 
savings,  and  the  contract  period  does 
not  exceed  12  years. 

(1)  If  the  contract  allows  the  PHA's 
payments  to  be  dependent  on  the  cost 
savings  it  realizes,  the  PHA  must  use  at 
least  50  percent  of  the  cost  savings  to 
pay  the  contractor.  With  this  type  of 
contract,  the  PHA  may  take  advantage 
of  a  frozen  AUCL  under  paragraph  (c)(4) 
of  this  section,  and  it  may  use  the  full 
amount  of  the  cost  savings,  as  described 
in  i  99ail0(c)(2)(ii). 


(2)  If  the  contract  does  no*  allow  the 
PHA't  payments  to  be  dependent  on  the 
cost  savings  it  realizes,  then  the  AUCL 
will  continue  to  be  calculated  in 
accordance  with  paragraphs  (c)(1) 
through  (cX3)  of  this  section,  as 
appropriate;  the  PHA  will  be  able  to 
retain  part  of  the  cost  savings,  in 
accordance  with  (  980.110(c)(2)(i):  and 
the  PHA  will  qualify  for  additional 
operating  subsidy  eligibility  (above  the 
amount  based  on  the  allowable  expense 
level)  to  cover  the  cost  of  amortizing  the 
improvement  loan  during  the  term  of  the 
contract,  in  accordance  with 
§  990.110(f). 

13.  In  §  990.108,  a  new  paragraph  (e)  is 
added,  to  read  as  follows: 

§  990.108     Ottwr  coats. 

***** 

(e)  Costs  resulting  from  combination 
of  two  or  more  units.  When  a  PHA 
redesigns  or  rehabilitates  a  project  and 
combines  two  or  more  units  into  one 
larger  unit  and  the  combination  of  units 
results  in  a  unit  that  houses  at  least  the 
same  number  of  people  as  were 
previously  served,  the  AEL  for  the 
requested  year  shall  be  multiplied  by  the 
number  of  unit  months  not  included  in 
the  requested  year's  unit  months 
available  as  a  result  of  these 
combinations  that  have  occurred  since 
the  Base  Year.  The  number  of  people 
served  in  a  unit  will  be  based  on  the 
formula  ((2  x  No.  of  Bedrooms)  minus  1), 
which  yields  the  average  number  of 
people  that  would  be  served.  An 
efficiency  unit  will  be  counted  as  a  one 
bedroom  unit  for  purposes  of  this 
calculation. 

14.  In  S  99aiia  paragraph  (a)(1)  is 
amended  by  removing  from  the  last 
sentence  the  words,  "or  Siasi"; 
paragraphs  (c)  (1)  through  (4)  are 
revised;  paragraphs  (c)  (5)  and  (6)  are 
removed;  paragraph  (e)  is  redesignated 
as  para^aph  (f);  and  a  new  paragraph 
(e)  is  added;  to  read  as  follows: 

S  990.110   Adjustments. 

*        *        •        *        • 

(c)  Adjustments  to  Utilities  Expense 
Level.  '  '  * 

(1)  Rates,  (i)  A  decrease  in  the 
Utilities  Expense  Level  because  of 
decreased  utility  rates — to  the  extent 
funded  by  operating  subsidy — will  be 
deducted  by  HUD  from  futiu%  operating 
subsidy  payments.  However,  where  the 
rate  reduction  covering  utilities,  such  as 
water,  fuel  oil,  electricity,  and  gas.  is 
directly  attributable  to  action  by  the 
PHA,  such  as  the  wellhead  purchase  of 
natural  gas,  or  administrative  appeals  or 
legal  action  (beyond  normal  public 
participation  in  ratemaking 
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proceedings),  50  percent  of  the  decrease 
will  be  retained  by  the  PHA  for  the  12- 
month  period  following  the  decrease 
(and  the  other  50  percent  will  be 
deducted  from  operating  subsidy 
otherwise  payable). 

(ii)  An  increase  in  the  Utilities 
Expense  Level  because  of  increased 
utility  rates — to  the  extent  funded  by 
operating  subsidy — will  be  fully  funded 
by  residual  receipts,  if  available  during 
that  fiscal  year,  or  by  increased 
operating  subsidy,  subject  to  availability 
of  funds. 

(2)  Consumption,  (i)  Generally,  50 
percent  of  any  decrease  in  the  Utilities 
Expense  Level  attributable  to  decreased 
consumption  (adjusted  for  Heating 
Degree  Days  in  accordance  with 
§  990.107(d]),  after  adjustment  for  any 
utility  rate  change,  will  be  retained  by 
the  PHA;  50  percent  will  be  offset  by 
HUD  against  subsequent  payment  of 
operating  subsidy. 

(ii)  However,  in  the  case  of  a  PHA 
whose  energy  conservation  measures 
have  been  approved  by  HUD  as 
satisfying  the  requirements  of 
S  990.107(g)(1),  the  PHA  may  retain  100 
percent  of  the  savings  from  decreased 
consumption  after  payment  of  the 
amount  due  the  contractor  until  the  term 
of  the  fmancing  agreement  is  completed. 
The  decreased  consumption  is  to  be 
determined  using  a  heating  degree  day 
adjustment  for  space  heating  utilities 
and  by  adjusting  for  any  utility  rate 
changes.  The  heating  degree  day 
experience  during  the  frozen  rolling  base 
period  will  be  used  instead  of  the  degree 
days  in  the  year  being  adjusted.  The 
documentation  on  the  degree  days  must 
be  supplied  by  the  PHA  and  is  subject  to 
HUD  approval.  The  savings  realized 
must  be  applied  in  the  following  order 

(A)  Retention  of  up  to  50  percent  of 
the  total  savings  from  decreased 
consumption  to  cover  training  of  PHA 
employees,  counseling  of  tenants,  PHA 
management  of  the  cost  reduction 
program  and  any  other  eligible  costs; 
and 

(B)  Prepayment  of  the  amount  due  the 
contractor  under  the  contract. 

(iii)  An  increase  in  the  Utilities 
Expense  Level  attributable  to  increased 


consumption  will  be  fully  funded  by 
residual  receipts  after  provision  for 
reserves,  if  available.  If  residual  receipts 
are  not  available  and  the  increase 
would  result  in  a  reduction  of  the 
operating  reserve  below  the  authorized 
maximum,  then  50  percent  of  the  amount 
will  be  funded  by  increased  operating 
subsidy  payment,  subject  to  the 
availability  of  funds. 

(3)  Emergency  adjustments.  In 
emergency  cases,  where  a  PHA 
establishes  to  HUD's  satisfaction  that  a 
severe  financial  crisis  would  result  from 
a  utility  rate  increase,  an  adjustment 
covering  only  the  rate  increase  may  be 
submitted  to  HUD  at  any  time  during  the 
PHA's  Current  Budget  Year.  Unlike  the 
adjustments  mentioned  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  this 
adjustment  shall  be  submitted  to  the 
HUD  Field  Office  by  revision  of  the 
original  submission  of  the  estimated 
Utility  Expense  Level  for  the  fiscal  year 
to  be  adjusted. 

(4)  Documentation.  Supporting 
documentation  substantiating  the 
requested  adjustments  shall  be  retained 
by  the  PHA  pending  HUD  audit. 
***** 

(e)  Energy  conservation  financing.  If 
HUD  has  approved  an  energy 
conservation  contract  under 
9  990.107(g)(2),  then  the  PHA  is  eligible 
for  additional  operating  subsidy  each 
year  of  the  contract  to  amortize  the  cost 
of  the  energy  conservation  measures 
under  the  contract,  subject  to  a 
maximum  annual  limit  equal  to  the  cost 
savings  for  that  year  (and  a  maximum 
contract  period  of  12  years). 

(1)  Each  year,  the  energy  cost  savings 
would  be  determined  as  follows: 

(i)  The  consumption  level  that  would 
have  been  expected  if  the  energy 
conservation  measure  has  not  been 
undertaken  would  be  adjusted  for  the 
Heating  Degree  Days  experience  for  this 
year,  and  for  any  change  in  utility  rate. 

(ii)  The  actual  cost  of  energy  (of  the 
type  affected  by  the  energy  conservation 
measure)  after  implementation  of  the 
energy  conservation  measure  would  be 
subtracted  from  the  expected  energy 
cost,  to  produce  the  energy  cost  savings 
for  the  year.  (See  also  paragraph  (c)(2)(i) 


of  this  section  for  retention  of 
consumption  savings.) 

(2)  If  the  cost  savings  for  any  year 
during  the  contract  period  is  less  than 
the  amount  of  operating  subsidy  to  be 
made  available  tinder  this  paragraph  (e) 
to  pay  for  the  energy  conservation 
measure  in  that  year,  the  deficiency  will 
be  offset  against  the  PHA's  operating 
subsidy  eligibility  for  the  PHA's  next 
Tiscal  year. 

(3)  If  energy  cost  savings  are  less  than 
the  amount  necessary  to  meet 
amortization  payments  specified  in  a 
contract,  the  contract  term  may  be 
extended  (up  to  the  12-year  limit)  if 
HUD  determines  that  the  shortfall  is  the 
result  of  changed  circumstances  rather 
than  a  miscalculation  or 
misrepresentation  of  projected  energy 
savings  by  the  contractor  or  PHA.  The 
contract  term  may  only  be  extended  to 
accommodate  payment  to  the  contractor 
and  associated  direct  costs. 
***** 

15.  Section  990.120  is  revised  to  read 
as  follows: 

S  990.120    AuCHt 

PHAs  that  receive  financial  assistance 
under  this  part  shall  comply  with  the 
audit  requirements  in  24  CFR  part  44.  If 
a  PHA  has  failed  to  submit  an 
acceptable  audit  on  a  timely  basis  in 
accordance  with  that  part,  HUD  may 
arrange  for,  and  pay  the  costs  of,  the 
audit.  In  such  circumstances,  HUD  may 
withhold,  from  assistance  otherwise 
payable  to  the  PHA  under  this  part, 
amounts  sufficient  to  pay  for  the 
reasonable  costs  of  conducting  an 
acceptable  audit,  including,  when 
appropriate,  the  reasonable  costs  of 
accounting  services  necessary  to  place 
the  PHA's  books  and  records  into 
auditable  condition.  The  costs  to  place 
the  PHA's  books  and  records  into 
auditable  condition  do  not  generate 
additional  subsidy  eligibility  under  this 
part. 

Dated:  September  4, 1991. 
JoMph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
|FR  Doc.  91-21674  Filed  9-10-91;  8:45  am) 
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The  President 
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Presidential  Documents 


Proclamation  6333  of  September  10,  1991 
General  Pulaski  Memorial  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

When  our  ancestors  boldly  declared  America's  Independence,  the  hopes  of 
countless  people  around  the  world  went  with  them.  Ainong  those  who  under- 
stood the  significance  of  America's  struggle  for  liberty  and  self-government 
was  the  daring  Polish  patriot,  Casimir  Pulaski. 

Before  he  journeyed  to  the  United  States  and  volunteered  to  join  the  Continen- 
tal Army,  Casimir  Pulaski  had  fought  to  free  his  native  Poland  from  tyranny 
and  foreign  domination.  His  devotion  to  the  cause  of  liberty  cost  him  dearly — 
forced  into  exile,  the  young  Count  had  to  leave  behind  both  his  personal 
fortune  and  his  beloved  homeland.  Yet  Count  Pulaski  never  relinquished  his 
belief  in  the  universal  cause  of  freedom.  He  reportedly  wrote  to  General 
George  Washington:  "I  came  here,  where  Freedom  is  being  defended,  to  serve 
it,  and  to  live  or  die  for  it."  With  those  words,  Casimir  Pulaski  expressed  his 
determination  to  stand  in  solidarity  with  the  American  colonists. 

An  experienced  and  highly  skilled  tactician.  Count  Pulaski  was  named  a 
General  in  the  Continental  Army  and  was  eventually  given  command  of  his 
own  cavalry  unit.  From  the  time  he  volunteered  for  service  until  his  last  day  in 
command  of  the  Pulaski  Legion,  this  lifelong  freedom  fighter  participated  in  a 
number  of  important  campaigns — including  Brandywine,  Germantown,  and 
Trenton.  Leading  a  bold  charge  during  the  siege  of  Savannah  on  October  9, 
1779,  he  was  mortally  wounded.  He  died  two  days  later  and  was  buried  at  sea. 

Were  he  alive  today,  Pulaski  would  find  his  dreams  fulfilled,  the  cause  of 
freedom  won.  The  ideals  of  liberty  and  representative  government  that  were 
planted  on  these  shores  more  than  200  years  ago  have  taken  root  around  the 
world.  Under  a  new,  democratic  government,  the  Polish  people  have  begun 
working  to  break  the  cycle  of  impoverishment  and  decline  imposed  by  nearly 
half  a  century  of  totalitarian  rule.  The  United  States  wholeheartedly  supports 
their  courageous  and  determined  efforts  to  establish  a  market-oriented  econo- 
my and  stable  democratic  rule.. 

On  this  occasion,  as  we  remember  General  Pulaski's  extraordinary  contribu- 
tions to  our  country,  we  also  pay  tribute  to  our  friends  in  Poland  and  to  the 
many  Americans  of  Polish  descent  who  have  labored  and  sacrificed  to  uphold 
the  cause  of  freedom.  Their  faithfulness  and  resolve,  like  that  of  General 
Pulaski,  offers  a  worthy  example  to  us  all. 

NOW,  THEREFORE,  I  GEORGE  BUSH.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  October  11, 1991,  as  General  Pulaski 
Memorial  Day.  I  direct  the  appropriate  government  officials  to  display  the  flag 
of  the  United  States  on  all  government  buildings  on  that  day,  and  I  encourage 
the  people  of  the  United  States  to  commemorate  this  occasion  as  appropriate 
throughout  the  land. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  701 

Conservation  and  Environntental 
Programs 

AQENCY:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
action:  Final  rule. 

SUMIIMRY:  This  rule  adopts  as  a  Tmal 
rule,  without  change,  a  proposed  rule 
published  in  the  Federal  Register  on 
March  28. 1990  (55  FR 11384).  This  final 
mle:  (1)  To  avoid  program  confusion  and 
dispute,  clarifies  without  changing  the 
substance  of,  the  language  in  the 
provisions  in  7  CFR  part  701  regarding 
calculation  of  the  maximum  coat-share 
percentages  for  the  Emergency 
Conservation  JVogram  (ECP);  and  (2) 
revises  the  regulations  in  7  CFR  part  701 
the  regulations  governing  the 
Agricultaral  Conservation  Progrtun 
(ACP),  ECP,  and  Forestry  Incentives 
Program  (FIP),  concerning  cost-shares. 
The  adopted  cost  share  provisions 
specify  that  a  program  participant  wiU 
not  be  considered  to  have  an  eligible 
cost  to  the  extent  that  such  person  has 
received  compensatioa  from  a  third 
party.  These  cost  share  provisions  are 
intended  to  aid  in  maximizing  the 
productive  and  efficient  use  of  program 
funds. 
EFFECTIVE  DATE:  September  12, 1901. 

FOR  FURTHCII  INFORMATION  CONTACT: 

James  R.  McMullen,  Director, 
Conservation  and  Environmental 
Protection  Divi8i<Mi,  ASCS,  USDA.  P.O. 
Box  2415,  Washington.  DC  20013, 
telephone  202-447-6221. 

tUFPLBNENTARY  INFORMATION:  Thie 

final  rule  has  been  reviewed  for 
cofnphance  with  Executive  Order  12291 
and  Depertmentfll  Regulation  No.  1521-1 


and  has  been  classified  as  "not  major." 
It  has  been  determined  that  these 
program  provisions  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions;  or  (3]  cause  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this  rule 
applies  are:  Title — Agricultaral 
Conservation  Program  {Ad^,  Number — 
10.063;  Title — Emergency  Conservation 
Program  (ECP),  Number— 10.064;  Title- 
Forestry  Incentives  Program  (FIP), 
Number  10.064;  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C  553  or  any  other 
provision  of  taw  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Oune  24, 1983). 

On  March  28, 1990,  a  rule  was 
published  hi  the  Federal  Register  (55  FR 
11384]  that  proposed  changes  in  7  CFR 
part  701;  specifically:  (1)  a  clarification 
of  the  maximum  cost-share  percentages 
for  die  ECP  in  9  701.70,  and  (2)  the 
handling,  for  ACP,  ECP,  and  FIP,  of  cost- 
shares  where  there  has  been 
compensation  received  by  the  program 
applicant  from  other  sources.  Generally, 
as  to  die  second  matter,  it  was  proposed 
that  the  applicant  would  not  be 
considered  to  have  incurred  costs  to  the 
extent  of  such  difrd  party  compensation 


except  to  the  extent  that  the  local  State 
Agricultural  Stabilization  and 
Conservation  committee  (ASC 
Committee)  determined,  as  permitted  by 
the  Deputy  Administrator  for  State  and 
County  Operations,  ASCS,  that  an 
exception  to  the  general  rule  is  needed 
to  accomplish  progrun  goals. 

No  comments  were  received  with 
respect  to  these  proposals.  Accordingly, 
it  has  been  determined  that  the 
proposed  rule  should  be  adopted  as  a 
final  rule. 

List  of  Subjects  in  7  CFR  Part  701 

Disaster  assistance.  Forest  and  forest 
products.  Grant  programs.  Natural 
resources,  Rural  areas.  Soil 
conservation.  Water  resources.  Wildlife. 

HnalRule 

Accordingly,  the  proposed  rule 
published  at  55  FR  11384  (March  28, 
1990]  is  hereby  adopted  as  a  final  rule 
without  change,  as  foUow: 

PART  701~CONSCRVATION  AND 
ENVIROMMENTAL  PROGRAMS 

1.  The  authority  citation  for  part  701  is 
revised  to  read  as  follows: 

AMtbodty:  16  U.S.C  580d.  S90g-590o, 
S90p(a).  S90q.  1501-lSlQ,  leOBi,  2101-2111, 
2201-2205;  48  U.S.C  14aQd(c). 

2.  Section  701.51  is  revised  to  read  as 
follows: 

S  701.51    Extent  of  cost-shartng. 

(a)  The  maximum  payment  under  this 
subpart  per  person,  per  disaster,  is 
limited  to  $200,000,  including  the  amount 
of  any  pajrment  received  by  such  person 
as  the  result  of  a  disaster  under  a 
poohng  agreement. 

(b)  The  cost-share  payments  which 
may  be  made  by  ASCS  for  a  practice 
under  the  program  shall,  subject  to  die 
maximum  payment  amount  specified  in 
paragraph  (a)  of  this  section  and  any 
other  limitation  as  may  apply,  be  further 
limited  to  the  level  of  cost-share 
assistance  established  by  the  county 
committee  not  to  exceed  the  following 
amounts: 

(1)  64  percent  of  the  first  $62,600  of 
eligible  reimbursable  costs;  plus 

(2)  40  percent  of  the  second  $82,500  of 
eligible  reimbursable  costs;  plus 

(3)  20  percent  of  the  remaining  eligible 
reinibursable  costs  up  to  such  amount  as 
would  produce  a  cost-share  not  in 
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excess  of  the  limil  ation  in  paragraph  (a) 
of  this  section. 

3.  Section  701.7A  is  revised  to  read  as 
follows: 

§701.70    Practic*^  carried  out  with  aid 
from  ineiigiU*  peraons. 

(a)  Except  as  pnovided  in  paragraph 
(b)  of  this  section,  financial  assistance 
which  is  made  available,  or  will  be 
made  available,  t(i  a  program  participant 
from  a  person  inengible  for  cost-share 
assistance  under  this  part  for  the 
practice,  including  aid  from  a  State  or 
Federal  agency  other  ihan  assistance 
made  available  uilder  this  part,  shall  be 
deducted  from  the  program  participant's 
total  costs  incurred  for  the  practice  for 
purposes  of  deten  lining  the  applicant's 
eligible  reimbursa  ble  costs  under  this 
part. 

(b)  Third  party  contributions  need  not 
be  deducted  unde '  paragraph  (a)  of  this 
section  where  it  is  determined  by  the 
State  ASC  Committee,  in  accordance 
with  instructions  (if  the  Deputy 
Administrator,  Sti  te  and  County 
Operations  (DASCO),  ASCS.  that  an 
exception  would  t  e  in  furtherance  of 
program  objectives.  However,  the  total 
cost-share  paid  may  not.  in  any  case, 
exceed  the  net  contribution  (exclusive  of 
any  contribution  by  ineligible  persons) 
otherwise  made  b;  f  the  applicant  to  the 
cost  of  carrying  oi  t  the  practice. 

Signed  at  Washin;  ton,  DC  on  August  20. 
1991. 
Keitli  O.  Bjerke, 

Administrator,  Agrii  ultural  Stabilization  and 

Conservation  Servic  ?. 

|FR  Doc.  91-20563  Fi  ed  9-11-91;  8:45  am| 
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Agricultural  MarMeting  Service 

7CFRPart917 

(Oocicet  No.  FV-91-I268] 

Termination  of  Provisions  Applicable 
to  Fresh  Plums  Grown  in  California 
Under  Mar1(eting  Order  No.  917  and 
Certain  Requirenients  Established 
Under  Those  Provisions 


agency:  Agriculti  i, 

USDA. 

action:  Final  ru 


al  Marketing  Service, 
;  termination  order. 


SUMMARY:  This  ac  tion  terminates, 
effective  September  12. 1991.  the  plum 
provisions  of  the  1  'ederal  marketing 
order  for  fresh  pej  irs,  plums  and  peaches 
grown  in  Californ  a  and  removes  the 
grade,  maturity,  q  aality.  size,  pack, 
container  markin; .  administrative  and 
reporting  requireiients  for  plums 
established  under  those  provisions.  The 
Secretary  has  determined  that  the  plum 
provisions  of  the  erder  no  longer  tend  to 
effectuate  the  dec  ared  policy  of  the 


Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (Act).  Continuance 
of  the  plum  program  was  favored  by  60 
percent  of  plum  producers  voting,  who 
produced  52  percent  of  the  volume  of 
plums  represented  in  a  referendum  held 
between  January  7  and  February  6, 1991. 
This  vote  demonstrates  the  lack  of 
support  to  carry  out  the  objectives  of  the 
Act. 

EFFECTIVE  DATE:  September  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington. 
DC.  20090-6456.  telephone  (202)  475- 
3919. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  being  taken  under  the 
provisions  of  sections  8c(6).  (7),  and 
(16)(A)  of  the  Act  (7  U.S.C.  601-674)  and 
§5  917.42(b)  and  917.61(b)  of  Marketing 
Order  No.  917  (M.O.  917)  regulating  the 
handling  of  fresh  pears,  plums,  and 
peaches  grown  in  California. 

M.O.  917  regulates  the  handling  of 
fresh  pears,  plums  and  peaches  grown  in 
California  and  has  been  in  effect  since 
1939.  The  order  provides  for  the 
establishment  of  pear.  plum,  and  peach 
grade,  maturity,  quality  and  size 
requirements,  as  well  as  specifications 
for  the  size,  pack  and  marking  of  pear, 
plum,  and  peach  containers.  The  order 
also  authorizes  production  and 
marketing  research,  market 
development,  and  paid  generic 
advertising  for  pears,  plums,  and 
peaches  grown  in  California.  Reporting 
requirements  are  also  authorized  under 
the  marketing  order  program. 

Section  917.61(e)  of  M.O.  917  specifies 
that  continuance  referenda  shall  be 
conducted  among  California  pear,  plum 
and  peach  producers  every  four  years 
within  the  period  December  1  and 
February  15.  Federal  Marketing  Order 

916  for  Nectarines  Grown  in  California 
is  a  companion  marketing  order  to  M.O. 

917  which  provides  for  a  continuance 
referendum  during  the  same  period.  A 
referenda  order  was  published  in  the 
Federal  Register  on  November  30, 1990 
(55  FR  49631)  announcing  that,  during 
the  period  January  7  through  February  6, 
1991,  the  U.S.  Department  of  Agriculture 
(Department)  would  conduct  referenda 
among  California  nectarine,  pear,  plum 
and  peach  producers  to  determine  if 
they  favored  continuation  of  their 
respective  programs  under  the  two 
marketing  orders.  The  referenda  order 
indicated  that  the  Secretary  would 
consider  terminating  the  provisions 
relating  to  a  particular  commodity's 
program  covered  under  the  orders  if  less 
than  two-thirds  of  the  number  of 


producers  of  the  commodity  voting  and 
producers  of  less  than  two-thirds  of  the 
commodity's  volume  represented  in  the 
commodity's  referendum  favored 
continuance. 

Ballots  were  mailed  to  2,757  known 
producers  of  nectarines,  pears,  plums 
and  peaches  in  California.  By  the  close 
of  the  voting  period.  1029  valid  plum 
votes  had  been  cast,  representing 
approximately  63  percent  of  the  known 
plum  producers  in  California.  The 
results  show  that  60  percent  of  the  plum 
producers  voting,  who  produced  52 
percent  of  the  plum  volume  represented 
in  the  plum  referendum,  favored 
continuation  of  the  plum  program.  Thus, 
the  plum  order  failed  to  meet  the  two- 
thirds  count  and  volume  criteria  used  to 
measure  producer  support  for 
continuation  of  the  program. 

The  relatively  large  number  of  plum 
votes  cast  and  number  of  plum 
producers  who  voted  against 
continuation  of  the  plum  program 
provided  a  reliable  indication  that  a 
significant  portion  of  California  plum 
producers  did  not  favor  continuation  of 
the  plum  provisions  of  M.O.  917.  Given 
the  demonstrated  lack  of  producer 
support  for  the  plum  provisions,  it  is 
determined  that  those  provisions  no 
longer  e^ectuate  the  declared  policy  of 
the  Act. 

Therefore,  pursuant  to  section 
8c(16)(A)  of  the  Act,  and  S  917.61(b)  of 
M.O.  917.  the  provisions  relating  to  and 
regulating  the  handling  of  plums  in  M.O. 
917  are  hereby  terminated.  Section 
8c(16)(A)  of  the  Act  requires  the 
Secretary  to  notify  Congress  60  days  in 
advance  of  the  termination  of  a  Federal 
marketing  order.  Congress  was  so 
notiHed  on  April  12, 1991. 

Effective  May  20. 1991  (56  FR  23773, 
May  24, 1991).  the  plum  maturity,  grade, 
quality,  size.  pack,  container,  container 
marking,  and  reporting  requirements 
specified  in  §§  917.140,  917.177.  917.454. 
and  917.460  were  suspended.  This 
termination  order  removes  these  and 
other  provisions  related  to  plums  from 
M.O.  917  and  the  rules  and  regulations 
thereunder. 

The  Plum  Commodity  Committee 
(committee)  met  on  May  2. 1991.  to  begin 
closing  down  operations.  Pursuant  to 
§  917.62  of  M.O.  917.  the  committee 
began  turning  over  to  the  Control 
Committee  the  authority  to  continue  as 
trustee  of  all  the  funds  and  property  in 
the  possession  or  under  the  control  of 
the  committee.  The  Control  Committee, 
made  up  of  peach  and  pear  producers 
and  handlers,  shall  continue  in  the 
capacity  of  concluding  and  liquidating 
the  affairs  of  the  committee  until 
discharged  by  the  Secretary. 
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Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good  cause, 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  additional  preliminary  notice,  or  to 
engage  in  further  public  procedure  with 
respect  to  this  action,  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  relieves 
restrictions  on  handlers  by  terminating 
the  requirements  regulating  the  handling 
of  plums  pursuant  to  M.O.  917;  (2) 
handlers  were  given  notice  of  this  action 
in  a  widely  distributed  press  release 
issued  on  March  21, 1991,  and  in  the 
nnal  rule,  published  in  the  Federal 
Register  May  24, 1991,  suspending 
requirements  applicable  to  plums  for  the 
1991  shipping  season;  and  (3)  no  useful 
purpose  would  be  served  by  delaying 
the  effective  date  until  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjecto  in  7  CFR  Part  917 

Marketing  agreements.  Peaches, 
Pears,  Plums,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  reasons  set  forth  in 
the  preamble,  the  following  sections 
applying  to  plums  in  7  CFR  part  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  The  title  is  revised  to  read  as 
follows:  "Part  917 — Fresh  Pears  and 
Peaches  Grown  in  California." 

3.  Section  917.4  is  revised  to  read  as 
follows: 

§917.4    Fruft 

Fruit  means  the  edible  product  of  the 
following  two  kinds  of  trees  (a)  all 
varieties  of  peaches,  and  (b)  all  varieties 
of  pears  except  Beurre  Hardy,  Beurre 
D'Anjou,  Bosc,  Winter  Nelis,  Doyenne 
du  Comice,  Beurre  Easter,  and  Beurre 
Clairgeau. 

§  917.8    [Removed] 

4.  Section  917.8  is  removed. 

5.  Section  917.15  is  revised  to  read  as 
follows: 

§  917.15    Representation  area. 

Representation  area  means  any  one  of 
the  districts  or  groups  of  districts  which 
are  designated  for  nominating  members 
and  alternate  members  to  the 
commodity  committees  under  §§  917.21 
through  917.22  or  as  changed  pursuant  to 
§  917.35(g). 

6.  Section  917.20  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 


{917.20    Designation  of  members  of 
commodity  commltteea. 

There  are  hereby  established  a  Pear 
Commodity  Committee  and  a  Peach 
Commodity  Committee  each  consisting 
of  13  members.  *  *  .* 

{917.23    (Removed] 

7.  Section  917.23  is  removed. 

8.  Paragraph  (a)  of  section  917.24  is 
amended  by  revising  the  first  sentence 
and  paragraph  (cj  is  revised  to  read  as 
follows: 

S  917.24    Procedurea  for  nominating 
membera  of  vartoua  commodity 
commltteea. 

(a)  The  Control  Committee  shall  hold 
or  cause  to  be  held  not  later  than 
February  15  of  each  odd  numbered  year 
a  meeting  or  meetings  of  the  growers  of 
the  fhiits  in  each  representation  area  set 
forth  in  58  917.21  and  917.22.  •  •  • 

(c)  A  particular  grower,  including 
employees  of  such  growers,  shall  be 
eligible  for  membership  as  principle  or 
alternate  to  fill  only  one  position  on  a 
commodity  committee.  A  grower 
nominated  for  membership  on  the  Pear 
Commodity  Committee  must  have 
produced  at  least  51  percent  of  the  pears 
shipped  by  him  during  the  previous 
fiscal  period,  or  he  must  represent  an 
organization  which  produced  at  least  51 
percent  of  the  pears  shipped  by  it  during 
such  period. 

9.  Section  917.26  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

S  917.26    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  in  the  manner  prescribed  in 
S§  917.21  through  917.24,  the  Secretary 
may,  without  regard  to  nominations, 
select  the  member  and  alternate 
members  of  commodity  committees  on 
the  basis  of  representation  provided  in 
55  917.21  and  917.22.  *  *  * 

10.  Section  917.28  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  917.28    Procedures  for  filing  vacancies 
on  commltteea. 

•  *  *  If  the  names  of  nominees  to  fill 
any  such  vanancy  are  not  made 
available  to  the  Secretary  within  a 
reasonable  time  after  such  vacancy 
occurs,  the  Secretary  may  fill  such 
vacancy  without  regard  to  nominations 
on  the  basis  of  representation  provided 
for  in  55  917.16,  917.21  and  917.22 

11.  Paragraph  (b)  of  5  917.29  is  revised 
to  read  as  follows: 

{  917.29    Organization  of  committees. 


(b)  A  quorum  of  the  Pear  Commodity 
Committee  and  of  the  Peach  Commodity 
Committee  shall  each  consist  of  nine 
members. 


12.  Paragraph  (k)  of  5  917.34  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

5917.34  Dutiee  Of  Control  Committee. 

***** 

(k)  To  appoint  nomination  committees 
if  it  deems  proper  for  any  or  each 
nomination  meeting  held  pursuant  to 
55  917.21  and  917.22.  *  *  * 

5917.35  (Amended] 

13.  Paragraph  (a)  of  5  917.35  is 
amended  by  removing  the  last  proviso 
which  begins,  "Provided  further.  That 
the  Plum .  .  .  ."  fixim  that  paragraph. 

5917.100    (Amended! 

14.  Section  917.100  is  amended  by 
removing  the  word  "plums." 

55  917.116  and  917.140    (Removed] 

15.  Section  917.116  is  removed.- 

16.  Section  917.140  is  removed. 

5917.143    (Amended] 

17.  Paragraph  (b)  of  5  917.143  is 
amended  by  removing  the  word  "plums" 
from  the  introductory  text  and 
subparagraphs  (1),  (2),  and  (4)  and 
removing  the  words  "200  pounds  of 
plums,"  from  subparagraph  (3). 

5917.177    (Removed] 

18.  Section  917.177  is  removed. 

5917.179    (Amended] 

19.  Section  917.179  is  amended  by 
removing  the  section  designation 
"917.177"  and  the  word  "plums." 

55  917.454  and  917.460    (Removed] 

20.  Section  917.454  is  removed. 

21.  Section  917.460  is  removed. 

Dated:  Septeml>er  5, 1991. 
Daniel  Haley, 
Administrator. 
[FR  Doc.  91-21825  Filed  9-11-91;  8:45  am] 

BILUNG  CODE  M1(MI^4I 


Commodity  Credit  Coiporatton 

7  CFR  Part  1421 

Standarda  for  Approval  of 
Warehouaea  for  Grain,  Rice,  Dry  Eaioie 
Beana,  and  Seed 

AOENCV:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  at  7  CFR  1421.5551  et  aeq. 
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relating  to  the  Commodity  Credit 
Corporation  (CCC)  Standards  for 
Approval  of  Warehouses  for  Grain, 
Rice,  Dry  Edible  Beans,  and  Seed.  In 
addition  to  tlie  grains  and  oilseeds  now 
permitted,  the  finbl  rule  will  authorize 
warehousemen  tQ  store  sunflowers, 
canola,  rapeseed;  safflower,  mustard, 
and  such  other  oilseeds  as  the  Secretary 
may  determine  uider  the  Uniform  Grain 
Storage  Agreement. 

EFFECTIVE  DATE  September  1. 1991. 

FOR  FURTHER  INFCRMATIOM  CONTACT 
Jerry  Goodall,  Storage  Contract 
Division.  USDA,  room  5968-South 
Building.  P.O.  Box  2415,  Washington.  DC 
20013,  (202)  447-«n8. 

SUPPtEMENTARV  MFORMATIOM:  This 

final  rule  has  been  reviewed  in 
conformity  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classified  as  "not  major" 
since  implementation  of  the  provisions 
of  this  rule  will  net  result  in:  (1)  An 
annual  effect  on  0ie  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  geographical  regions;  or 
(3)  significant  adrerse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  the 
environment,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  expoft  markets. 

This  program  i^  not  subject  to  the 
provisions  of  Exebutive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpari  V,  published  at  48  FR 
29115  (June  24, 1963). 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  part 
1421)  have  been  approved  through  June 
30, 1992,  by  the  Q^ice  of  Management 
and  Budget  (OMB)  In  accordance  with 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  control 
No.  0560-0009.  Pqblic  reporting  burden 
for  the  collection  of  information 
contained  in  this  ^gulation  is  estimated 
to  average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  an()  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Agriculture. 
Clearance  Officer,  OIRM.  room  404-W, 
Washington,  DC  20250:  and  to  the  Office 
of  Management  «nd  Budget  Paperwork 


Reduction  Project  (OMB  No.  0560-0009) 
Washington,  DC  20503. 

This  action  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule.  In  addition. 
CCC  is  not  required  by  5  U.S.C.  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  final 
rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  adverse 
impact  on  the  quality  of  the  human 
environment  llierefore.  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  CCC  Charter  Act  (15  U.S.C.  714  et 
seq.)  authorizes  CCC  to  conduct  various 
activities  to  stabilize,  support,  and 
protect  farm  income  and  prices.  CCC  is 
authorized  to  carry  out  such  activities  as 
making  price  support  available  with 
respect  to  various  agricultural 
conmiodities,  removing  and  disposing  of 
surplus  agrictiltural  commodities, 
exporting  or  aiding  in  the  exportation  of 
agricultural  commodities,  and  procuring 
agricultural  commodities  for  sale  both  in 
the  domestic  market  and  abroad. 

Section  4(h)  of  the  CCC  Charter  Act 
(15  U.S.C.  714b(h))  provides  that  CCC 
shall  not  acquire  real  property  in  order 
to  provide  storage  facilities  for 
agricultural  commodities,  unless  CCC 
determines  that  private  facilities  for  the 
storage  for  such  commodities  are 
inadequate.  Further,  section  5  of  the 
CCC  Charter  Act  (15  U.S.C.  714c) 
provides  that,  in  carrying  out  the 
Corporation's  purchasing  and  selling 
operations,  and  in  the  warehousing, 
transporting,  processing,  or  handling  of 
agricultiu'al  commodities,  CCC  is 
directed  to  use.  to  the  maximum  extent 
practicable  the  usual  and  customary 
channels,  facilities,  and  arrangements  of 
trade  and  commerce. 

Accordingly,  CCC  has  published 
Standards  for  Approval  of  Warehouses 
for  Grain,  Rice.  Dry  Edible  Beans,  and 
Seed  that  must  be  met  by 
warehousemen  before  CCC  will  enter 
into  storage  agreements  with  such 
warehousemen  for  the  storage  of  grain 
and  other  commodities  owned  by  CCC 
or  whidi  are  serving  as  collateral  for 
CCC  price  support  loans. 

Section  VII  of  the  Food.  Agriculture. 
Conservation  and  Trade  Act  of  1990. 
Public  Law  101-624,  requires  the 
Secretary  to  support  the  price  of 
oilseeds  produced  on  farms  in  each  of 


the  1991  through  1995  marketing  years. 
In  order  to  carry  out  a  price  support 
program  for  oilseeds,  adequate 
commercial  grain  storage  space  must  be 
available  Presently  the  Standards  for 
Approval  of  Warehouses  for  Graiit, 
Rice,  Dry  Edible  Beans,  and  Seed  permit 
only  wheat,  oats,  com,  rye,  barley, 
sorghums,  flaxseed,  and  soybeans  to  be 
stored  under  the  Uniform  Grain  Storage 
Agreement.  Therefore,  it  was  proposed 
that  the  Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  Edible 
Beans,  and  Seed  be  amended  and  that 
sunfiowers,  canola,  rapeseed,  saffiower. 
and  mustard  be  included  as  eligible 
commodities  that  can  be  stored  under 
the  Uniform  Grain  Storage  Agreement 
(An  amendment  to  the  Uniform  Grain 
Storage  Agreement  will  be  required  for 
those  warehouses  requesting  to 
participate  in  the  oilseeds  storage  price 
support  program). 

A  notice  of  proposed  rulemaking  was 
published  by  Uie  Department  in  the 
Federal  Register  on  July  1. 1991.  56  FR 
29912,  requesting  conunents  with  respect 
to  changes  in  the  Standards  for 
Approval  of  Warehouse  for  Grain.  Rice, 
Dry  Edible  Beans,  and  Seed.  The 
comment  period  was  for  30  days  and 
ended  July  31, 1991. 

No  comments  were  received 
concerning  the  proposed  rule.  However, 
the  wording  in  Public  Law  101-624. 
differs  slightly  from  the  wording  in  the 
proposed  rule.  The  statute  requires  the 
Secretary  to  support  the  price  of 
oilseeds  through  nonrecourse  loans  to 
producers.  These  oilseeds  included 
soybeans,  sunflower  seeds,  canola, 
rapeseed,  safflower.  flaxseed,  mustard 
seed,  and  such  other  oilseeds  as  the 
Secretary  may  determine. 

Accordingly,  it  has  been  determined 
that  the  provisions  of  the  proposed  nde, 
using  the  wording  of  the  statute,  be 
adopted  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains.  Loan  programs/agriculture. 
Oilseeds,  Peanuts.  Price  support 
programs.  Soybeans.  Surety  bonds. 
Tobacco,  Warehouses. 

Final  Rule 

Accordingly,  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421-GRAINS  AND  SIMILARLY 
HANOLEO  COMMOOmES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421. 1423. 1425. 1441. 
1448,  and  1447;  15  U.S.C  714b  and  714c 

2.  Section  1421.5551,  paragraph  (a)(1) 
Is  revised  to  read  as  follows: 
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S  1421.SSS1    General  statemMtt  and 
admlnlatratton. 

(a)  *  *  • 

(1)  Wheat  oats,  com,  rye,  barley, 
sorghums,  flaxseed,  soybeans, 
sunflower  seed,  canola.  rapeseed, 
safflower.  mustard,  and  such  other 
oilseeds  as  the  Secretary  may  determine 
under  a  Uniform  Grain  Storage 
Agreement  (which  conmiodities  are 
hereinafter  referred  to  as  "grain"). 

Signed  at  Washington,  DC,  on  September  8, 
1991. 

Kdth  D.  B)«rke 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  91-21875  Filed  9-11-Sl;  8:45  am] 

BIUJNO  CODE  3410-0S4I 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  146 

[T.D.  91-79] 

Customs  Regulation  Amendment 
Concerning  Dutiable  Value  of 
Merctiandise  Transferred  From  a 
Foreign  Trade  Zone 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

action:  Final  rule. 

summary:  This  document  is  intended  to 
clarify  an  unintended  ambiguity  which 
may  exist  in  the  Customs  Regulations. 
Accordingly,  it  clarifled  the  Customs 
Regulations  to  expressly  provide,  as 
Customs  originally  intended  and  in 
accordance  with  Customs  interpretation 
of  the  applicable  laws,  that  the  dutiable 
value  of  merchandise  transferred  from  a 
foreign  trade  zone  will  include  the 
specific  costs  enumerated  in  section 
402(b)(1)  (A-E)  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Trade  Agreements 
Act  of  1979  (19  U.S.C  1401a(b)(l)  (A-E)), 
together  with  the  price  actually  paid  or 
payable  for  the  merchandise  in  the 
transaction  that  caused  its  admission 
into  the  zone.  This  clarification  is 
necessary  so  that  no  confusion  exists 
that  the  valuation  of  merchandise 
withdrawn  from  a  foreign  trade  zone 
must  be  in  conformity  with  the  valuation 
laws  and  the  Foreign  Trade  Zones  Act. 
This  technical  change  is  only  intended 
to  clarify  Customs  consistent 
interpretation  of  the  valuation  statute  as 
it  relates  to  the  dutiable  value  of 
merchandise  transferred  from  a  foreign 
trade  xone. 
EFFECnVE  DATC  September  12, 1991. 


FOR  FUNTNCN  INFOWMATION  CONTACT: 

Virginia  Brown  or  Tom  Lobred, 
Conunercial  Rulings  Division,  (202-566- 
2938). 

SUPPLEMCNTARY  INFONMATION: 

Background 

Foreign  trade  zones  are  secured  areas 
to  which  foreign  and  domestic 
merchandise  may  generally  be  brought 
for  certain  purposes  without  being 
subject  to  the  Customs  laws  of  the  U.S. 
The  Foreign  Trade  Zones  Act  of  1934,  as 
amended  (19  U.S.C.  81a-u),  provides  for 
the  establishment  and  regulation  of 
zones,  the  purpose  of  which  is  to  attract 
and  promote  international  trade  and 
commerce.  Part  146,  Customs 
Regulations  (19  CFR  part  146),  governs, 
among  other  things,  the  admission  of 
merchandise  into  a  zone,  its 
manipulation,  manufacture,  destruction 
or  exhibition  while  in  the  zone,  its 
removal  from  the  zone,  it  removal  from 
the  zone,  and  its  dutiable  value. 

Specifically,  under  section  3  of  the 
Act,  as  amended.  19  U.S.C.  81c(a), 
imported  and  domestic  merchandise 
may  be  brought  into  a  zone  for  the 
purposes  therein  enumerated  without 
being  subject  to  the  Customs  laws  of  the 
U.S.,  but  "when  foreign  merchandise  is 
so  sent  from  a  zone  into  customs 
territory  *  *  *    it  shall  be  subject  to  the 
laws  and  regulations  of  the  United 
States  affecting  imported  merchandise 
19  U.S.C.  81c(a). 

In  this  regard,  section  402  of  the  Tariff 
Act  of  1930,  as  amended  by  the  Trade 
AgreemenU  Act  of  1979, 19  U.S.C.  1401a 
(TAA),  provides  that  the  primary 
method  of  appraising  imported 
merchandise  is  transaction  value. 

Section  402(b)(1)  of  the  TAA.  as 
amended,  19  U.S.C.  1601a(b)(l),  contains 
five  items  that  must  be  added  to  the 
"price  actually  paid  or  payable"  for  the 
merchandise  in  order  to  arrive  at 
transaction  value.  These  additional 
items  encompass  the  following:  (1)  The 
packing  costs  incurred  by  the  buyer  with 
respect  to  the  imported  merchandise;  (2) 
Any  selling  commission  incurred  by  the 
buyer  with  respect  to  the  imported 
merchandise;  (3)  The  value,  apportioned 
as  appropriate,  of  any  assist;  (4)  Any 
royalty  or  license  fee  related  to  the 
imported  merchandise  that  the  buyer  is 
required  to  pay,  directly  or  indirectly,  as 
a  condition  of  the  sale  of  the  imported 
merchandise  for  exportation  to  the  U.S.: 
and  (5)  The  proceeds  of  any  subsequent 
resale,  disposal,  or  use  of  the  imported 
merchandise  that  accrue,  directly  or 
indirectly,  to  the  seller.  Under  section 
402(b)(1),  these  items  are  separately 
added  to  the  price  actually  paid  or 


payable  if  they  are  not  already  included 
in  this  price. 

SecUon  146.e5(b)(2),  Customs 
Regulations  (19  CFR  146.65(b)(2)),  which 
governs  the  dutiable  value  of  imported 
merchandise  admitted  into  a  zone,  does 
not  explicitly  reference  the 
appraisement  provisions  of  either 
section  402  or  section  500  of  the  Tariff 
Act  of  1930,  as  amended  by  the  Trade 
Agreements  Act  of  1979. 19  U.S.C.  1401a, 
1500.  As  a  result  S  146.65(b)(2)  does  not 
expressly  include  in  the  dutiable  value 
of  merchandise  withdrawn  from  a 
foreign  trade  zone  the  Ave  statutory 
items  set  forth  in  section  402(b)(1). 

The  absence  of  this  explicit  reference 
has  apparently  led  to  some  confusion  as 
to  the  proper  interpretation  intended  by 
Customs.  For  instance,  it  has  been 
argued  that  the  dutiable  value  of 
merchandise  withdrawn  from  a  foreign 
trade  zone  should  not  include  the  Ave 
statutory  additions  to  the  price  actually 
paid  or  payable  mandated  by  section 
402(b)(1)  of  the  TAA.  Customs  does  not 
believe  that  this  interpretation  is 
reasonable,  nor  in  conformity  with  the 
underlying  statutes.  The  result  of  this 
interpretation,  for  instance,  would  be 
inconsistent  with  the  valuation  statute 
an  the  Foreign  Trade  Zones  Act 
particularly  the  provision  mandating 
that  "articles  that  are  produced  or 
manufactured  in  a  zone  and  sent  into 
the  customs  territory  of  the  United 
States  are  subject  to  the  laws  and 
regulations  a^ecting  imported 
merchandise."  19  U.S.C.  81c(a). 

Accordingly,  in  order  to  avoid  any 
confusion  as  to  Customs  interpretation 
of  the  dutiable  value  of  merchandise 
withdrawn  from  a  foreign  trade  zone, 
S  146.65(b)(2)  is  clarifled  to  make 
express  provision  for  the  five  statutory 
items  which  must  be  added  to  the  price 
actually  paid  or  payable  in  the 
transaction  that  cased  its  admission  into 
the  zone. 

Inapplicability  of  Public  Notice 
Prooeduras 

The  Administrative  Procedure  Act 
(APA),  5  U.S.C.  551  et  seq.,  provides  for 
instances  where  public  comment 
procedures  are  not  needed.  Specifically, 
under  5  U.S.C  553(b)(3)(B),  a  rule  is  thus 
exempt  "when  the  agency  for  good 
cause  finds  [and  incorporates  the 
finding  and  brief  statement  of  reasons 
therefor  in  the  rule  issued]  that  notice 
and  public  procedures  thereon  are 
impractical,  unnecessary,  or  contrary  to 
the  public  interest" 

In  this  regard,  §  146.65(b)(2)  basically 
implements  and  appUes  with  respect  to 
foreign  trade  zones  the  valuation 
provisions  of  existing  statutory  law,  as 
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required  by  the  Forf  ign  Trade  Zones 
Act.  It  was  previously  promulgated  upon 
completion  of  notict  and  comment 
procedures  made  in  accordance  with  the 
APA.  See  TJD.  86-1 »  (51  FR  5040).  The 
current  technical  amendment  of 
S  146.65(b](2]  merely  states  expressly 
the  plain  requiremefits  of  the  valuation 
statutes  which  wer^  already  implicit, 
and  intended  by  Customs,  in  this 
implementing  regulation.  Moreover, 
failure  to  expressly  state  these  statutory 
requirements  in  the  regulation  itself 
could  confuse  the  importing  publia  For 
these  reasons,  Customs  fmds  that 
further  notice  and  public  comment 
would  be  impractical,  unnecessary  and 
not  in  accordance  with  the  public 
interest  ! 

For  the  foregoing  t^asons.  Customs 
has  also  dispensed  with  a  delayed 
effective  date.  5  U.aC.  552(d}  [2]  and  (3). 

Executive  Order  12^ 

Because  this  document  will  not  result 
in  a  "major  rule"  as  defmed  in  E.O. 
12291,  Customs  has  not  prepared  a 
regulatory  impact  i 


Inapplicability  of  Regulatory  Flexibility 
Act 

This  document  is  ^ot  subject  to  the 
regulatory  analysis  or  other 
requirements  of  the  Regulatory 
FlexibUity  Act  [5  ui.C.  601.  et  seg.). 
That  Act  does  not  apply  to  any 
regulation,  such  as  Qiis,  for  which  a 
notice  of  proposed  rulemaking  is  not 
required  by  the  Administrative 
Procedure  Act  (5  U.  LC  551.  et  seq.)  or 
any  other  statute. 

Drafttng  Infonnatioi  I 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  and 
Disdosure  Law  Bra|ich,  U.S.  Customs 
Service.  However,  pjersonnel  from  other 
offices  participated  in  its  development 

List  of  Subjects  in  Pbrt  146 

Customs  duties  aad  inspection. 
Exports,  Foreign  trape  zones.  Imports. 
Reporting  and  recoitlkeeping 
requirements.  [ 

Amendment  to  the  Regulations 

Part  146,  Customs  Regulations  (19  CFR 
part  146),  is  amendod  as  set  forth  below. 

PAFTT  146— FOREK^  TRADE  ZONES 

I 

1.  The  general  autiority  citation  for 
part  146  continues  t^  read  as  follows: 

AiitiMrity:  19  U3.C  86. 81a-u  1202 
(General  Note  8,  Harnionized  Tariff  Scliedule 
of  the  United  SUtei).^.  1624.*  *  * 

2.  Section  146.65  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (b\{2)  to  fead  as  follows: 


9146.65    aaMWcatton.  vahiallon, 

l<|uiclatk>n. 

•  •       •        •       • 

(b)  *  •  * 

(2)  Dutiable  value.  The  dutiable  value 
of  merchandise  provided  for  in  this 
section  shall  be  the  price  actually  paid 
or  payable  for  the  merchandise  in  the 
transaction  that  caused  the  merchandise 
to  be  admitted  into  the  zone,  plus  the 
statutory  additions  contained  in  section 
402(b)(1)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Trade  Agreements  Act 
of  1979  (19  U.S.C  1401a{b)(l)).  less,  if 
included,  international  shipment  and 
insurance  costs  and  U.S.  inland  freight 
costs.  If  there  is  no  such  price  actually 
paid  or  payable,  or  no  reasonable 
representation  of  that  cost  or  of  the 
statutory  additions,  the  dutiable  value 
may  be  determined  by  excluding  from 
the  zone  value  any  included  zone  costs 
of  processing  or  fabrication,  general 
expenses  and  profit  and  the 
international  shipment  and  insurance 
costs  and  U.S.  inland  freight  costs 
related  to  the  merchandise  transferred 
bom  the  zone.  *  •  • 

*  •        •        • .      • 

Carol  Hallett. 

Commissioner  of  Customs. 

Approved:  August  14. 1991. 
Peter  K.  Nunex, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc  91-21961  FUed  9-11-61;  8:45  am| 
nil  I  aio  cooc  4S20-o>-ii 


19  CFR  Part  177 

rri>.  91-76] 

Classification  of  Garments  Composed 
In  Part  of  Linings  or  Interlinings  of 
Specialized  Fat>rics  or  Nonwoven 
Insulating  layers 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Fmal  interpretive  rule. 

SUISMARY:  Customs  has,  in  various 
rulings,  determined  that  garments 
composed  in  part  of  linings  or 
interlinings  of  specialized  fabrics,  or 
plastic  membranes  laminated  to  fabrics, 
or  with  heavy  nonwoven  insulating 
layers,  were  classifiable  in  Heading  6113 
or  6210,  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  The  linings 
made  of  specialized  fabrics  and  similar 
Unings  provide  a  barrier  against  wind 
and  outside  moisture  while  allo%ving  the 
transpiration  of  water  vapor  away  from 
the  body.  Heavy  nonwoven  insulating 
layers  provide  a  significant  added 
degree  of  warmth  over  that  imparted  by 
lighter  normal  weight  insulating  layers. 
Those  rulings  were  based  on  Customs 


interpretation  of  the  wording  of  the 
above  Headings,  which  provide  for 
garments  "made  up"  of  specialized 
fabrics.  Under  that  interpretation  a 
garment  was  considered  "made  up"  of 
any  fabric  which  imparted  a  significant 
characteristic  to  the  garment  We  now 
believe  that  the  term  "made  up"  in 
Headings  6113  and  8210,  HTSUS,  only 
refers  to  that  portion  of  a  garment,  e.g. 
the  outer  shell,  which  is  considered  in 
determining  the  ultimate  legal 
classification  of  that  garment 

This  document,  after  consideration  of 
the  comments  submitted  in  response  to 
a  proposed  interpretive  rule  published  in 
the  Federal  Register  of  March  20, 1990 
(55  FR  10249).  modifies  Customs  prior 
position  and  concludes  that  a 
specialized  fabric  garment  should  be 
classified  on  the  basis  of  the  outer  shell 
of  the  garment  instead  of  the  fabric 
which  imparts  a  significant 
characteristic. 

DATES:  This  change  in  position  is 
effective  December  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Robins,  Commercial  Rulings 
Division,  US.  Customs  Service,  (202) 
566-6181. 

8UPPI.EMENTA1IY  INFORatATiON: 

Background 

By  notice  published  in  the  Federal 
Register  on  March  20. 1990  (55  FR 
10249),  it  was  announced  that  Customs 
was  inviting  public  conunents  on  its 
proposed  position  regarding  the 
proposed  change  in  the  basis  of 
classification  of  garments  "made  up"  of 
specialized  fabrics.  The  notice  provided 
CustonA  reasoning,  hereafter  noted,  as 
to  the  reasons  for  such  change. 

Heading  5603,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
provides  for  "Nonwovens,  whether  or 
not  impregnated,  coated,  covered  or 
laminated."  Heading  5903,  HTSUS 
provides  for  "textile  fabrics 
impregnated,  coated,  covered  or 
laminated  with  plastics,  other  than 
(certain  tire  cord  fabrics)."  Customs  has 
determined  that  garments  composed  in 
part  of  linings  or  interlinings  of 
specialized  fabrics,  or  plastic 
membranes  laminated  to  fabrics,  or  with 
heavy  nonwoven  insulating  layers 
normally  going  under  those  headings  are 
legally  classifiable  under  Headings  6113 
and  6210,  HTSUS.  This  conclusion,  is 
based  on  Customs  interpretation  of  the 
wording  in  Headings  6113  and  6210, 
HTSUS,  which  provides  for  garments 
which  are,  among  other  things,  "made 
up"  of  fabrics  of  Heading  5603  or  5903. 
HTSUS.  The  Customs  interpretation  Is 
ai  least  partially  based  on  the  definition 
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of  the  term  "made  up"  in  Note  7  to 
Section  XI.  HTSUS,  which  generally 
provides  for  goods  assembled  by 
sewing,  gumming  or  otherwise  (other 
than  piece  goods  consisting  of  two  or 
more  lengths  of  identical  material  joined 
end  to  end  and  piece  goods  composed  of 
two  or  more  textiles  assembled  in 
layers,  whether  or  not  padded).  Customs 
position,  based  on  various  rulings,  has 
been  that  a  garment  is  "made  up"  of  any 
fabric  which  imparts  a  significant 
characteristic  to  that  garment 
Therefore,  a  garment  may  be  "made  up" 
of  a  fabric  but  not  be  classified  at  the 
subheading  level,  following  General 
Rule  of  Interpretation  (GRI)  3(b)  or  (cj, 
HTSUS,  as  being  of  that  fabric. 

The  linings  or  interlinings  of 
specialized  fabrics,  or  plastic 
membranes  laminated  to  fabrics,  of 
which  some  of  these  garments  are 
composed,  provide  a  barrier  against 
wind  and  outside  moisture  while 
allowing  the  transpiration  of  water 
vapor  away  from  the  body.  The  heavy 
nonwoven  insulating  layers  of  some  of 
the  garments  provide  a  significant  added 
degree  of  warmth  over  that  imparted  by 
lighter  normal  weight  insulating  layers. 

After  a  review  of  the  prior  rulings, 
Customs  now  concludes  that  it  was  not 
appropriate  to  classify  garments  based 
on  the  composition  of  their  linings, 
interlinings  or  nonwoven  insulating 
layers.  Therefore,  Customs  believes  that 
garments  consisting  of  different  fabrics 
should  not  be  classified  in  Headings 
6113  or  6210,  HTSUS.  unless  one  of  the 
fabrics  listed  in  those  Headings  is 
determined  to  impart  the  essential 
character  to  the  garment  in  question. 
Customs  also  believes  that  while  the 
aforementioned  linings,  interlinings  or 
nonwoven  insulating  layers  do  impart 
desirable  and,  sometimes,  necessary 
featxire  to  garments,  it  is  usually  the 
outer  shell  which  imparts  the  essential 
character  to  the  garment  because  the 
outer  shell  normally  creates  the 
garment 

Analysis  of  Comments 

Five  comments  were  submitted  in 
response  to  the  proposed  interpretive 
rule  published  on  March  20, 199a  One 
commenter  supported  the  proposed 
change.  Two  commenters  stated  that 
linings  or  interlinings  which  make  a 
giirment  water  resistant  do,  in  fact 
impart  the  essential  character  of  die 
garment  Another  commenter,  whose 
comments  were  very  product  specific 
stated  that  a  Gore-Tex*  lining  or 
interiining  imparts  the  essential 
characto'  to  a  garment — it  has  a  apedal 
significance  "because  It  provides  a 
breadiable.  windproof  and  waterproof 
characto'  to  the  gument"  That 


commenter  argued  that  dictionary 
definitions  of  the  term  "made  up" 
support  Customs  existing  position  and 
that  there  was  no  basis  to  change  that 
position  by  limiting  the  scope  of  that 
term.  It  was  further  asserted  that  most 
of  the  garments  in  question  are 
described  in  more  than  one  heading  and. 
therefore.  General  Rule  of  Interpretation 
(GRI)  3(c),  HTSUS,  will  cause  those 
garments  to  be  classifiable  under 
Headings  6113  and  6210,  HTSUS.  A  final 
commenter  expressed  concern  that 
Customs  was  intending  to  classify  all 
garments,  without  exception,  according 
to  their  outer  shells  with  no 
consideration  being  given  to  other 
portions  which  are  in^)ortant  to  those 
garments. 

Customs  considered  these  comments 
and  reviewed  its  position  with  respect  to 
the  classification  of  garments  with 
linings,  interiinings,  or  nonwoven 
insulating  layers  which  are  made  from 
fabrics  provided  for  in  Headings  5602. 
5603,  5903,  5906.  and  5907,  HTSUS, 
because,  on  closer  examination  of  this 
area,  the  legal  rationale  for  classifying 
such  garments  under  Headings  6113  and 
6210,  HTSUS,  appeared  questionable. 

Heading  6113,  HTSUS,  provides  for 
"Garments,  made  up  of  knitted  or 
crodieted  fabrics  of  Heading  5903,  5906 
or  5907."  Heading  6210.  HTSUS.  is 
similar,  providing  for  "Garments,  made 
up  of  fabrics  of  Heading  5602.  5603,  5903. 
5906,  or  5907",  but  does  not  include 
knitted  or  crocheted  articles,  and 
articles  made  up  of  wadding. 

Pursuant  to  Chapter  61.  Note  7, 
HTSUS,  and  Chapter  62.  Note  5,  HTSUS, 
garments  which  are,  prima  facie, 
classifiable  in  Headings  6113  or  6210. 
HTSUS,  and  in  other  headings  of 
Chapters  61  or  62.  excluding  Headings 
6111  or  6209,  HTSUS,  are  to  be  classified 
in  Heading  6113  or  62ia  HTSUS. 

Hie  basis  for  Customs  existing 
position  was  set  out  in  our  ruling  of 
January  3a  1989.  file  HQ  080847.  That 
ruling  concerned  the  classification  of  a 
jacket  with  a  Gore-Tex*  fabric 
interlining.  The  Gore-Tex*  interlining 
was  stated  to  be  made  fiom  a  fabric 
classifiable  under  Heading  5903, 
HTSUS.  The  following  is  the  basis  for 
the  holding  in  that  rulbig  classifying  the 
garment  under  Heading  6210,  HTSUS: 

Garments  made  up  of  fatnicf  of  Heading 
5903,  HTSUS.  are  classifiable  in  Heading 
ezia  HTSUS.  Section  XL  Note  7,  defines 
"made  up"  articles  to  include  those  ■  •  •  (e) 
assembled  by  se«ving,  gumming  or  otlierwise. 
Note  7  does  not  furtlier  define  (e).  in  the 
General  Explanatory  Notes,  Part  D  at  page 
714,  it  is  noted  that  the  expression  "made  up" 
artides,  assembled  by  sewing,  gamming  or 
otnon^se,  incHMiee  gsnnents.  WitJMMit  luilBei 
express  Hmittttwi  to  the  tern  "mad*  wfT, 


Heading  B210  is  interpreted  to  cover  any 
assembled  gannents  wiiicfa  includes  a 
material  classified  within  one  of  its 
enumerated  tieadings  and  which  imparts  a 
significant  characteristic  to  that  garment 

Headings  6113  and  6210,  HTSUS.  refer 
to  garments  "made  up  of  certain 
fabrics.  Section  XI,  Note  7,  defines  the 
term  "made  up"  and  requires  that 
garments  be  sewn  or  otlierwise 
assembled.  In  other  words,  a  garment 
must  be  advanced  to  such  a  state  that 
its  identity  is  certain  for  it  to  be  "made 
up"  within  the  purview  of  Note  7. 

In  view  of  the  wording  of  Headings 
6113  and  6210,  Customs  believes  that  a 
garment  containing  a  plastics  coated  or 
laminated  fabric  insulating  layer,  is  not 
a  garment  "made  up"  of  one  of  those 
fabrics.  In  Headings  6113  and  6210, 
HTSUS.  as  in  Section  XI  generally. 
Customs  applies  Section  XI,  Note  2  and 
Subheading  Note  2  to  determine  the 
textile  material  to  be  considered  in 
classifying  the  merchandise.  Subheading 
Note  2(B)(a)  provides  that  where 
appropriate,  "only  the  part  which 
determines  the  classification  under 
general  interpretative  Rule  3  shall  be 
taken  into  account"  The  pertinent 
portion  of  Rule  3  requires  that  where 
two  or  more  materials  are  combined  in  a 
garment  classification  shall  be 
according  to  the  material  which 
provides  the  essential  character  to  the 
finished  article.  In  almost  all  instances 
(except  in  the  most  extraordinary 
cases),  it  is  our  view  that  the  outer  shell 
will  provide  the  essential  character. 

Although  their  views  are  not  binding 
on  Customs,  we  have  consulted  with 
classification  experts  (1)  at  the  U.S. 
International  Trade  Commission,  (2)  hi 
the  Canadian.  Australian,  and  United 
Kingdom  Customs  services.  (3)  in  the 
European  Community,  and  (4)  at  the 
Customs  Cooperation  Coimcil.  All 
stated  that  linings  and  interiinings 
should  not  be  considered  in  determining 
whether  garments  are  classifiable  in 
Headings  6113  and  62ia  HTSUS. 

We  agree  with  the  above  views.  A 
garment  in  our  opinion,  is  normally 
formed  or  created  by  its  outer  shell 
Linings,  interlinings,  and  nonwoven 
Insulating  fabrics  do  not  form  or  create  a 
garment  Rather,  they  add 
charactoistics  to  the  garment  which 
serve  to  further  define  the  garment  and 
limit  or  expand  the  uses  for  which  that 
garment  may  be  suitable.  Thus,  the 
presence  of  a  nonwoven  fabric 
insulating  layer  may  make  a  jacket 
suitable  for  skiing,  or  a  multiple  of  other 
cold  weather  outdoor  activities,  but  it  is 
the  outer  sheU  that  initially  creates  the 
jacket  Similariy,  the  presence  of  a 
waterproof  lining  or  interlining  may 
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make  a  coat  mor^  suitable  for  use  in 
inclement  weather,  but  it  is  the  outer 
shell  that  makes  that  garment  a  coat. 
Accordingly,  it  lis  Customs  position 
that  while  a  heavy  nonwoven  fabric 
insulating  layer,  ()r  a  waterproof  lining 
or  interlining  may  contribute 
substantially  to  the  characteristics  of  a 


garment,  it  is  the 


suter  shell  of  that 


garment  which  usually  creates  its 


identity  (i.e.,  as  a 
and,  therefore,  it 


jacket,  as  pants,  etc.) 
s  the  outer  shell  which 
imparts  the  essen  tial  character  to  that 
article. 

Garments  whic^  have  outer  shells  of 
fabrics  speciiied  in  Headings  6113  and 
6210,  HtIsUS,  ara  classifiable,  pursuant 
to  GRI  3(b),  under  those  headings. 
Garments  with  liaings  or  interlinings,  or 
nonwoven  insulating  layers,  of  the 
fabrics  speciHed  in  Headings  6113  or 
6210,  but  which  h^ve  outer  shells  of 
other  fabrics,  are  also  classifiable, 
pursuant  to  GRI  3(b),  according  to  their 
outer  shell  mater  al.  It  is  not  necessary 
to  utilize  GRI  3(c]  in  the  classiflcation  of 
these  garments. 

Action 

After  careful  ai  lalysis  of  the 
comments  and  fo  lowing  further  review 
of  the  matter,  wejhavjs  concluded  that 
garments  contaiimng  linings,  interlinings, 
or  nonwoven  insalating  layers  made  of 
fabrics  classifiable  in  Headings  5602, 
5603.  5903.  5906,  •r  5907.  HTSUS.  which 
are  inserted  in  the  garments  to  prevent 
the  penetration  of  moisture  or  wind,  or 
which  are  designed  to  provide  warmth 
to  the  wearer,  arc  not  classifiable  in 
Heading  6113  or  1210,  HTSUS,  unless 
the  outer  shells  d  those  garments  are 
made  from  fabrics  classifiable  in  one  or 
more  of  the  liste4  headings. 
Accordingly,  any  prior  rulings  issued  by 
the  Customs  Serfice  which  are  contrary 
to  this  position  a^  not  in  accord  with 
the  current  view)  of  the  Customs 
Service  and  are  thereby  revoked  by  the 
publication  of  Cv  atoms  position  in  the 
Federal  Register, 

Authotity 

This  documen^  is  published  in 
accordance  with! 5  177.10(c)(1),  Customs 
Regulations  (19  CFR  177.10(c)(1)). 

Drafting  Information 

The  principal  juthor  of  this  document 
was  Arnold  L  Sarasky,  Commercial 
Rulings  Division,  U.S.  Customs  Service. 
However,  persor  nel  from  other  offices 
participated  in  itjs  develt^ment 


August  9, 1991. 
Carol  Hallatt, 

Commissioner  of  Customs. 

Approved: 
Peter  K.  Niioei. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  91-21855  Filed  9-11-91:  8:45  am) 
anxma  cooc  oao-oi-M 

RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  367 
RIN  3220-AA89 

Recovery  of  Debts  Owed  to  tfie 
RaHroad  Retirement  Board  From  Other 
Government  Agencies 

agency:  Railroad  Retirement  Board. 
ACnow:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
provide  for  the  administration  of  its 
authority  under  31  U.S.C.  3716  to  recover 
debts  owed  to  the  Board  by  means  of 
administrative  offset  from  any  payments 
due  the  debtor  from  the  Federal 
government. 

EFFECTIVE  DATES:  September  12, 1991. 
FOII  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago,  Illinois  60611,  (312) 
751-4513  (FTS  366-4513),  TDD  (312)  751- 
4701  (FTS  386^701). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  provide 
guidelines  for  the  administration  of  the 
Board's  authority  under  31  U.S.C.  3716 
for  recovering  debts  owed  to  the  Board 
by  offsetting  the  debt  against  any 
payments  being  made  to  the  debtor  (or 
moneys  being  held  for  the  debtor)  by  the 
Federal  government.  Section  10  of  the 
Debt  Collection  Act  of  1982  (Public  Law 
97-365  (31  U.S.C.  3716))  permits  an 
agency  to  recover  debts  due  it  from 
payments  being  made  by  other  United 
States  government  agencies.  However, 
before  agencies  may  use  this  recovery 
procedure  a  regulation  setting  forth  this 
authority  based  on  the  best  interests  of 
the  United  States,  the  likelihood  of 
collecting  the  claim  by  administrative 
offset,  and  for  collecting  the  debt  after 
the  six  year  period  for  bringing  a  civil 
action  has  expired  must  be  adopted. 

Section  10(a)  of  the  Railroad 
Retirement  Act  and  section  2(d)  of  the 
Railroad  Unemployment  Insurance  Act 
provide  that  debts  arising  under  those 
two  statutes  are  to  be  recovered,  unless 
recovery  of  the  debts  is  waived.  The 
program  of  administrative  offset 
authorized  by  this  regulation  would 
supplement  the  already  existing 


programs  of  administrative  offset  from 
tax  refunds  (see  part  366)  and  from  other 
benefits  paid  by  the  Board  (see  20  CFR 
255.6  and  350.6). 

This  rule  was  published  as  a  proposed 
rule  on  April  4. 1991  (56  FR  13788).  One 
comment  was  received  from  an 
employer  under  the  Railroad  Retirement 
and  Railroad  Unemployment  Insurance 
Acts.  The  commentor  was  concerned 
that  debts  it  may  owe  to  the  Board 
would  be  recovered  from  payments  it  is   . 
due  from  other  government  agencies 
without  it  having  an  ability  to  contest 
the  debt  recovery  action. 

With  respect  to  recovery  by  offset 
against  money  in  the  hands  of  another 
government  agency,  this  part  is  only 
apphcable  to  erroneous  beneHt  or 
annuity  payments  made  under  a  statute 
administered  by  the  Board.  See 
S  367.2(a)  of  the  regulation.  No  employer 
under  the  Acts  would  have  such  a  debt 
since  employers  are  not  paid  benefits 
under  any  statutes  administered  by  the 
Board.  In  addition,  for  purposes  of  this 
type  of  offset,  a  debt  is  defined  as  one 
owed  by  a  natural  person.  See 
S  367.2(b).  In  any  case,  the  regulation 
makes  it  clear  that  a  debtor  must  be 
provided  an  opportunity  under  the 
Board's  administrative  appeals  process 
and  ultimately  judicial  review  to  contest 
the  validity  of  a  debt  which  the  Board  is 
seeking  to  recover  by  administrative 
offset.  See  S  367.2(e)  of  the  regulation. 
Only  after  these  review  procedures  have 
been  exhausted  may  the  Board  act  to 
recover  a  debt  pursuant  to  this  new , 
regulation. 

Although  the  regulation  would  not 
permit  a  recovery  by  offset  from  debts 
owed  the  RRB  by  other  than  a  natural 
person  from  other  government  agencies, 
the  regulation  would  permit  the  RRB  to 
offset  debts  owed  the  RRB  by  an 
individual  or  corporation  from  money 
owed  such  persons  by  the  RRB. 
However,  before  recovery  by  offset 
were  made  the  debtor  would  have  an 
opportimity  to  contest  the  debt. 

This  rule  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291  (46  FR  13193,  3  CFR  1981  Comp.,  p. 
127)  and,  therefore,  a  regulatory  impact 
analysis  has  not  been  prepared.  There 
are  no  information  collections,  within 
the  meaning  of  the  Paperwork  Reduction 
Act  of  1980,  required  by  this  regulation. 

List  of  Subjecto  in  20  CFR  Part  367 

Administrative  practice  and 
procedure,  Debt  collection. 

For  the  reasons  set  forth  in  the 
preamble,  tide  20,  chapter  IL  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  a  new  part  367  aS  follows: 
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PART  367— RECOVERY  OF  DEBTS 
OWED  TO  THE  UNITED  STATES 
GOVERNHENT  BY  ADMINISTRATIVE 
OFFSET 

367.1  Purpose  and  scope. 

367.2  Past-due  legally  enforceable  debt 

367.3  Board  responsibilities. 

367.4  Notification  to  another  agency. 

367.5  Notification  to  debtor. 

367.6  Consideration  of  evidence. 

367.7  Change  in  notification  to  another 
government  agency. 

367.8  Administrative  offset  against  amounts 
payable  from  Civil  Service  Retirement 
and  Disability  Fund. 

Authority:  45  U.S.C.  231f (b)(5);  31  U.S.& 
3716. 

S  367.1    Purpose  aiKl  scops. 

The  regulations  in  this  part  establish 
procedures  to  implement  section  10  of 
the  Debt  Collection  Act  of  1982  (Pub.  L 
97-365).  31  U.S.C.  3716.  Among  other 
things,  this  statute  authorizes  the  Board 
to  collect  a  claim  arising  under  an 
agency  program  by  means  of 
administrative  offset,  except  that  no 
claim  may  be  collected  by  such  means  if 
outstanding  for  more  than  10  years  after 
the  Board's  right  to  collection  of  the  debt 
first  accrued,  imless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  or  officials  of  the  government 
who  were  charged  with  the 
responsibility  to  discover  and  collect 
such  debts.  'This  subpart  specifies  the 
agency  procedures  that  will  be  followed 
by  the  Board  for  an  administrative 
offset 

S  387.2    Past-due  legally  •nforcMbts  debt 

A  past-due  legally  enforceable  debt 
which  may  be  referred  to  another 
governmental  agency  for  administrative 
offset  is  a  debt: 

(a)  W^ich  resulted  from  erroneous 
beneBt  or  annuity  payments  made  under 
the  Railroad  Unemployment  Insurance 
Act  or  the  Railroad  Retirement  Act  or 
any  other  statute  administered  by  the 
Board; 

(b)  Which  is  an  obligation  of  a  debtor 
who  is  a  nattiral  person; 

(c)  Which,  except  in  the  case  of  a 
judgment  debt,  has  been  delinquent  at 
least  three  months  but  not  more  than  ten 
years  at  the  time  the  offset  is  made; 

(d)  Which  is  at  least  $25.00; 

(e)  With  respect  to  which  the 
individual's  rights  described  in  part  280 
or  part  320  of  this  chapter  or  the 
applicable  law  regarding 
reconsideration,  waiver,  and  appeal 
have  been  exhausted; 

(f)  WHh  respect  to  which  either: 

(1)  Ttie  Board's  records  do  not  contain 
evidence  that  the  person  owing  the  debt 


(or  his  or  her  spouse)  has  filed  for 
bankruptcy  under  title  11  of  the  United 
States  Code;  or 

(2)  The  Board  can  dearly  establish  at 
the  time  of  the  referral  that  the 
automatic  stay  under  section  362  of  the 
Bankruptcy  Code  has  been  lifted  or  is  no 
longer  in  effect  with  respect  to  the 
person  owing  the  debt  or  his  or  her 
spouse,  and  the  debt  as  not  discharged 
in  the  bankruptcy  proceeding; 

(g)  Which  cannot  currently  be 
collected  pursuant  to  the  salary  offset 
provisions  of  5  U.S.C.  5514(a)(1); 

(h)  Which  cannot  correndy  be 
collected  by  administrative  offset  under 
S  255.6  or  S  340.6  of  this  chapter  agaiiut 
amoimts  payable  to  the  debtor  under 
any  statute  administered  by  the  Board; 

(i)  With  respect  to  which  the  Board 
has  notified,  or  has  made  a  reasonable 
attempt  to  notify,  the  individual  that  the 
debt  is  past  due,  and  that  unless  the 
debtor  repays  the  debt  within  60  days, 
the  debt  will  be  referred  to  any  other 
agency  of  the  United  States  govenmient 
for  offset  against  any  money  owed  that 
person  by  that  agency;  and 

(j)  With  respect  to  which  the  Board 
has  given  the  debtor  at  least  60  days 
from  the  date  of  the  notification  required 
in  paragraph  (i)  of  this  section  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past  due  or  legally  enforceable,  has 
considered  evidence,  if  any,  presented 
by  such  individual,  and  has  determined 
that  the  amount  of  such  debt  is  past  due 
and  legally  enforceable. 

S  367.3    Board  rtsponslt>llltles. 

(a)  The  Board  may  delegate  to  an 
employee  or  employees  the 
responsibility  for  collecting  any  claims 
owed  the  Board  by  means  of 
administrative  offset. 

(b)  Before  collecting  a  claim  by  meaits 
of  administrative  offset,  the  Board  must 
ensure  that  administrative  offset  is 
feasible,  allowable  and  appropriate,  and 
must  notify  the  debtor  of  the  Board's 
policies  for  collecting  a  claim  by  means 
of  administrative  offset. 

(c)  Whether  collection  by 
administrative  offset  is  feasible  is  a 
determination  to  be  made  by  the  Board 
on  a  case-by-case  basis,  in  die  exercise 
of  its  soimd  discretion.  The  Board  shall 
consider  not  only  whether 
administrative  offset  can  be 
accomplished,  both  practically  and 
legally,  but  also  whether  offset  Is  best 
suited  to  further  and  protect  all  of  the 
Government's  interests.  In  appropriate 
circumstances,  the  Board  may  give  due 
consideration  to  the  debtor's  financial 
condition,  and  is  not  required  to  use 
offset  tn  every  instance  in  which  there  is 
an  available  source  of  funds.  The  Board 
may  cdso  consider  whether  offset  wrould 


substantially  interfere  with  or  defeat  the 
purposes  of  the  program  authorizing  the 
payments  against  which  offset  is 
contemplated. 

(d)  Before  advising  the  debtor  that  the 
delinquent  debt  will  be  subject  to 
administrative  offset  the  agsncy  official 
responsible  for  administering  the 
program  under  which  the  debt  arose 
shall  review  the  claim  and  determine 
that  the  debt  is  valid  and  overdue. 

(e)  Administrative  offset  shall  be 
considered  by  the  Board  only  after 
attempting  to  collect  a  claim  under  the 
statutes  administered  by  the  Board 
except  that  no  claim  under  this  Act  that 
has  been  outstanding  for  more  than  10 
years  after  the  Government's  right  to 
collect  the  debt  first  accrued  may  be 
collected  by  means  of  administrative 
offset,  unless  facts  material  to  the  right 
to  collect  the  debt  were  not  known  and 
coidd  not  reasonably  have  been  known 
by  the  official  of  the  agency  who  was 
charged  with  the  responsibility  to 
discover  and  collect  such  debts. 

i  MTA    Nomcatlon  to  another  agency. 

When  the  Board  refers  a  debt  under 
this  part  to  another  agency  for  collection 
by  meaiM  of  administrative  offset  the 
Board  shall  provide  a  written 
certification  to  the  other  agency  stating 
that  the  debtor  owes  the  debt  (including 
the  amount)  and  that  the  provisions  of 
this  part  have  been  fully  complied  with. 

{3673    Nottflcatlon  to  datitor. 

The  notification  provided  by  the 
Board  to  the  debtor  will  inform  the 
debtor  how  he  or  she  may  present 
evidence  to  the  Board  that  all  or  part  of 
the  debt  is  not  past  due  or  legally 
enforceable. 

9a7.e    vonaNMiauuii  of  aviaenGe. 

Evidence  submitted  by  the  debtor  will 
be  considered  only  by  officials  or 
employees  of  the  Board,  and  a 
determination  that  all  or  a  portion  of 
such  debt  is  past-due  and  legally 
enforceable  will  be  made  only  by  such 
officials  or  employees. 

{  367.7   Cttange  In  notification  to  anottisr 


It  after  submitting  notification  of 
liability  for  a  debt  to  another  agency, 
the  Board: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
contained  in  the  notification; 

(b)  Receives  a  payment  or  credits  a 
payment  to  the  account  of  the  debtor 
named  in  the  notification  that  reduces 
the  amount  of  the  debt  referred  to  the 
other  agency  for  offset  or 

(c)  Receives  notification  that  the 
individual  owing  the  debt  has  filed  for 
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bankruptcy  under  itle  11  of  the  United 
States  Code  or  has  been  adjudicated 
bankrupt  and  the  debt  has  been 
discharged;  the  Bo«rd  will  prompUy 
notify  the  other  ag<ncy.  If  the  amount  of 
a  debt  is  reduced  after  referral  by  the 
Board  and  offset  by  the  other  agency, 
the  Board  will  refu|id  to  the  debtor  any 
excess  amount  and  will  promptly  notify 
the  other  agency  of  any  refund  made  by 
the  Board.  If  the  amount  of  debt  has 
increased  after  reffrral  by  the  Board  but 
prior  to  offset  by  the  other  agency,  then 
the  Board  will  promptly  notify  the  other 
agency  of  such  incfease. 

§367.8    Admlnistratve  offset  against 
•mounts  payabl«  from  CIvH  Sarvtca 
Retirement  and  Disability  Fund. 

(a)  The  Board  m*y  request  that 
moneys  which  are  due  and  payable  to  a 
debtor  from  the  Ci»il  Service  Retirement 
and  Disability  Funi  1  be  administratively 
offset  in  reasonabl ;  amounts  in  order  to 
collect  debts  owed  to  the  Board  by  the 
debtor.  Such  requests  shall  be  made  to 
the  appropriate  offtcials  of  the  Office  of 
Personnel  Managei  nent  in  accordance 
with  such  regulatic  ns  as  may  be 
prescribed  by  the  I  director  of  that  Office. 

(b)  When  makinj ;  a  request  for 
administrative  offa  st  under  paragraph 
(a)  of  this  section,  he  Board  shall 
include  a  written  c  srtification  that: 

(1)  The  debtor  oi  ves  the  United  States 
a  debt,  including  t)  e  amount  of  the  debt; 

(2)  The  Board  ha  s  complied  with  all 
applicable  statute! ,  regulations,  and 
procedures  of  the  ( )ffice  of  Personnel 
Management;  and 

(3)  The  Board  has  complied  with  the 
requirements  of  th  >  applicable 
provisions  of  the  F  ederal  Claims 
Collection  Standaids.  the  Railroad 
Retirement  Act  an  I  the  Railroad 
Unemployment  Inj  urance  Act  including 
any  required  heart  ig  or  review. 

(c)  When  the  Bo  ird  decides  to  request 
administrative  off!  et  under  paragraph 
(a)  of  this  section,  I  should  make  the 
request  as  soon  as  practical  after 
completion  of  the  i  ipplicable  due 
process  procedure  j  in  order  that  the 
Office  of  Personna  Management  may 
identify  and  flag  tie  debtor's  account  in 
anticipation  of  the!  time  when  the  debtor 
becomes  eligible  skid  requests  to  receive 
payments  from  tha  Fund.  This  will 
satisfy  any  requirament  that  offset  be 
initiated  pnor  to  expiration  of  the 
applicable  statute  jof  limitations.  At  such 
time  as  the  debtorlmakes  a  claim  for 
payments  from  tha  Fund,  if  at  least  a 
year  has  elapsed  mnce  the  offset  request 
was  onginally  ma^e,  the  debtor  will  be 
permitted  to  offer  a  satisfactory 


repayment  plan  in 


establishing  that  c  langed  financial 


lieu  of  offset  upon 


circumstances  would  render  the  offset 
unjust. 

(d)  In  accordance  with  procedures 
established  by  the  Office  of  Personnel 
Management,  the  Board  may  request  an 
offset  from  the  Civil  Service  Retirement 
and  Disability  Fund  prior  to  completion 
of  due  process  procedures. 

(e)  If  the  Board  collects  part  or  all  of 
the  debt  by  other  means  before 
deductions  are  made  or  completed 
pursuant  to  paragraph  (a)  of  this  section, 
the  Board  shall  act  promptly  to  modify 
or  terminate  its  request  for  offset  under 
paragraph  (a)  of  this  section. 

Dated:  September  3, 1991. 

By  Authority  of  the  Board. 
Beatrice  Ezafski, 
Secretary  to  the  Board. 
[PR  Doc  91-21918  Filed  9-11-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
ICGD  05-91-42] 

Special  Local  Regulations  for  Marine 
Events;  Bamegat  Bay  Classic;  Toms 
River.  NJ 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  cancellation. 

summary:  On  July  26, 1991  the  Coast 
Guard  was  notified  by  the  Barnegat  Bay 
Power  Boat  Racing  Association  that  this 
years  Bamegat  Bay  Classic  to  be  held 
on  August  24, 1991  was  being  canceled. 
The  implementation  of  33  CFR  100.502 
for  this  event  was  published  in  the 
Federal  Register  on  July  23, 1991  (56  FR 
33707).  This  notice  cancels  the 
implementation  of  33  CFR  100.502  for 
August  24, 1991,  which  is  hereby 
withdrawn. 

EFFECTIVE  DATE:  August  24. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer, 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  Lieutenant  Monica 
L  Lombardi,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 


Dated:  August  23, 1991. 
W.T.  Leland. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
(FR  Doc.  91-21948  Filed  &-11-91;  8:46  flm] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Tradenuulc  Office 

37  CFR  Part  2 

IDocket  No.  910384-1196] 

RIN  0651-AA47 

Amendment  to  Interrogatory  Practices 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  8  2.120(d)(1)  of 
the  rules  of  practice  in  trademark  cases, 
which  limits  the  total  number  of 
interrogatories  that  may  be  served  by 
one  party  upon  another  in  a  trademark 
interference,  concurrent  use,  opposition, 
or  cancellation  proceeding.  The 
amendment  shifts,  from  the  responding 
party  to  the  inquiring  party,  the  burden 
of  filing  a  motion  to  determine  whether 
an  assertion  of  an  excessive  number  of 
interrogatories  is  well  taken;  and 
clarifies  the  paragraph. 
EFFECTIVE  DATE:  November  12. 1991.  The 
amendment  shall  be  applicable  to  all 
inter  parts  proceedings  pending  before 
the  Trademark  Trial  and  Appeal  Board 
on  or  after  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT. 
Janet  E.  Rice  by  telephone  at  (703)  308- 
9300  or  by  mail  marked  to  her  attention 
and  addressed  to  Box  6,  Trademark 
Trial  and  Appeal  Board,  Commissioner 
of  Patents  and  Trademarks, 
Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  of  proposed  rulemaking  published 
in  the  Federal  Register  on  March  7, 1989, 
at  54  FR  9514,  and  in  the  Patent  and 
Trademark  Office  Official  Gazette  of 
March  28. 1989,  at  1100  TMOG  137.  the 
PTO  proposed  amendments  to  a  number 
of  the  rules  of  practice  in  trademark 
cases.  One  of  the  proposed  amendments 
pertained  to  §  2.120(d],  which  then 
consisted  of  a  single  paragraph  relating 
to  document  production.  It  was 
proposed  that  the  section  be  amended  to 
include  a  new  paragraph  (designated 
"(1)")  limiting  the  number  of 
interrogatories  that  might  be  served  by 
one  party  upon  another  in  a  trademark 
interference,  concurrent  use,  opposition. 
or  cancellation  proceeding. 
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In  response  to  the  notice  of  proposed 
rulemaking,  the  PTO  received  numerous 
written  comments  pertaining  to 
proposed  §  2.120(d)(1).  One  individual 
commented  that  a  party  served  with 
excessive  interrogatories  might  make  its 
own  count  of  the  questions,  answer  as 
many  as  were  allowed  under  the 
proposed  rule,  and  not  answer  the 
remainder  on  the  ground  that 
supernumerary  questions  were  not 
authorized.  To  remedy  this  problem,  the 
individual  suggested  that  if  the  proposed 
rule  were  adopted,  it  might  be  advisable 
to  add  "a  provision  prescribing  that 
relief  for  an  excessive  number  of 
interrogatories  is  a  protective  order 
rather  than  an  incomplete  response  to 
the  interrogatories." 

This  suggestion,  among  others,  was 
adopted  in  final  rule  notice  published  in 
the  Federal  Register  on  August  22, 1989. 
at  54  FR  34886.  and  in  the  Patent  and 
Trademark  Office  Official  Gazette  of 
September  12, 1989,  at  1106  TMOG  26. 
Thus,  final  S  2.120(d)(l]  included,  as  its 
last  sentence,  the  following  provision: 
"If  a  party  upon  which  interrogatories 
have  been  served  believes  that  the 
number  of  interrogatories  served 
exceeds  the  limitation  specified  in  this 
paragraph,  and  is  not  willing  to  waive 
this  basis  for  objection,  the  party  shall, 
within  the  time  for  (and  instead  of) 
serving  answers  and  objections  to  the 
interrogatories,  file  a  motion  for  a 
protective  order,  accompanied  by  a  copy 
of  the  interrogatories  which  together  are 
said  to  exceed  the  limitation." 

In  addition,  the  flnal  rule  notice 
indicated  that  the  PTO  would  monitor 
the  impact  of  S  2.120(d)(1)  carefully  and 
further  amend  the  rule  if  necessary. 

The  effective  date  of  the  rule 
amendments  specified  in  the  final  rule 
notice  was  November  16, 1989.  Since 
that  time,  many  attorneys  have 
expressed  the  opinion,  in  public 
meetings  relating  to  trademarks,  that  it 
is  unfair  for  a  party  served  with 
excessive  interrogatories  to  have  the 
burden  of  filing  a  motion  for  a  protective 
order.  These  attorneys  have  suggested 
that  the  better  practice  would  be  to 
allow  the  responding  party  simply  to 
object  to  the  interrogatories  on  the 
ground  of  their  excessive  number,  and 
leave  the  propounding  party  with  the 
burden  of  filing  a  motion  to  compel,  if  it 
believes  that  the  objection  is  not  well 
taken. 

Accordingly,  in  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  April  15, 1991.  at  56  FR 
15059,  and  in  the  Patent  and  Trademark 
Office  Official  Gazette  of  May  21, 1991. 
at  1126  TMOG  40,  S  2.120(d)(1)  was 
proposed  to  be  revised  to  substitute  a 


motion  \o  compel  for  the  motion  for  a 
protective  order. 

Written  comments  were  submitted  by 
one  firm  and  ten  individuals,  three  of 
whom  stated  their  complete  approval  of 
the  proposed  amendment.  In  addition, 
the  relevant  committee  of  one 
organization,  and  the  relevant 
subcommittee  of  another  organization, 
submitted  letters  expressing  their 
complete  approval  of  the  proposed 
amendment. 

Discussion  of  Specific  Section  Being 
Changed 

In  this  discussion,  "Trademark  Trial 
and  Appeal  Board"  is  abbreviated  as 
"Board." 

Section  2.120(d)(l}  now  provides  that 
the  total  number  of  written 
interrogatories  which  a  party  may  serve 
upon  another  party  pursuant  to  rule  33 
of  the  Federal  Rules  of  Civil  Procedure, 
in  a  proceeding,  shall  not  exceed 
seventy-five,  counting  subparts,  except 
that  the  Board,  in  its  discretion,  may 
allow  additional  interrogatories  upon 
motion  therefore  showing  good  cause,  or 
upon  stipulation  of  the  parties.  A  motion 
for  leave  to  serve  additional 
interrogatories  must  be  accompanied  by 
a  copy  of  the  interrogatories,  if  any, 
which  have  already  been  served  by  the 
moving  party,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served.  If 
a  party  upon  which  interrogatories  have 
been  served  believes  that  the  number  of 
interrogatories  served  exceeds  the 
limitation  specified  in  the  paragraph, 
and  is  not  willing  to  waive  this  basis  for 
objection,  the  party  shall,  within  the 
time  for  (and  instead  of)  serving 
answers  and  objections  to  the 
interrogatories,  file  a  motion  for  a 
protective  order,  accompanied  by  a  copy 
of  the  interrogatories  which  together  are 
said  to  exceed  the  limitation. 

The  paragraph  is  being  revised  to 
provide  instead  that  if  a  party  upon 
which  interrogatories  have  been  served 
believes  that  the  number  of 
interrogatories  served  exceeds  the 
limitation  specified  in  the  paragraph, 
and  is  not  willing  to  waive  this  basis  for 
objection,  the  party  shall,  within  the 
time  for  (and  instead  of)  serving 
answers  and  specific  objections  to  the 
interrogatories,  serve  a  general 
objection  on  the  ground  of  their 
excessive  number. 

The  paragraph  is  being  further  revised 
to  add  a  requirement  that  if  the  party 
serving  the  interrogatories,  in  turn,  files 
a  motion  to  compel  discovery,  the 
motion  must  be  accompanied  by  a  copy 
of  the  set(s)  of  interrogatories  which 
together  are  said  to  exceed  the 
limitation,  and  must  otherwise  comply 
with  the  requirements  of  paragraph  (e) 


of  the  section.  Paragraph  (e)  governs 
motions  to  compel  discovery  in  inter 
partes  proceedings  before  the  Board, 
and  requires,  inter  alia,  that  a  motion  to 
compel  be  supported  by  a  written     * 
statement  from  the  moving  party  that 
such  party  or  its  attorney  has  made  a 
good  faith  effort,  by  conference  or 
correspondence,  to  resolve  with  the 
other  party  or  the  attorney  therefor  the 
issues  presented  in  the  motion  and  has 
been  unable  to  reach  agreement. 

The  final  paragraph  includes  one 
revision  that  was  not  included  in  the 
proposed  paragraph.  The  present 
paragraph  provides,  in  part,  that  "A 
motion  for  leave  to  serve  additional 
interrogatories  must  be  accompanied  by 
a  copy  of  the  interrogatories,  if  any, 
which  have  already  been  served  by  the 
moving  party,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served' 
(emphasis  added).  Thus,  the  paragraph 
clearly  contemplates,  but  does  not 
explicitly  state,  that  a  motion  for  leave 
to  serve  additional  interrogatories  must 
be  filed  prior  to  service  of  the  additional 
interrogatories.  As  the  result  of  a  written 
comment  filed  in  response  to  the  notice 
of  proposed  rulemaking  (see  "Response 
to  Comments  on  the  Rule"),  and  in  order 
to  further  clarify  the  paragraph,  the 
foregoing  sentence  is  being  revised  to 
read,  "A  motion  for  leave  to  serve 
additional  interrogatories  must  be  filed 
and  granted  prior  to  the  service  of  the 
proposed  additional  interrogatories;  and 
must  be  accompanied  by  a  copy  of  the 
interrogatories,  if  any,  which  have 
already  been  served  by  the  moving 
party,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served" 
(emphasis  added). 

Response  to  Comments  on  the  Rule 

Comment-  Three  individuals  and  the 
firm  objected  to  the  proposed 
amendment  of  8  2.120(d)(1). 

Two  of  these  individuals  asserted 
their  belief  that  the  proposed  rule  would 
provide  responding  parties  with  a 
vehicle  for  abuse  and  delay.  In 
particular,  one  of  the  individuals 
commented  that  under  the  proposed 
rule,  a  party  served  with  interrogatories 
believed  to  be  excessive  would  be  able 
to  assert  a  general  objection  thereto, 
thus  delaying  its  responses  to  the 
interrogatories  until  the  propounding 
party  made  its  required  attempt  to 
resolve  the  matter  in  good  faith;  that  a 
party  asserting  a  general  objection 
based  on  excessive  number  would  not 
only  get  to  shift  the  burden  of  going 
forward  to  the  propounding  party,  but 
also  would  be  able,  as  a  matter  of 
course,  to  engage  in  dilatory  conduct; 
and  that  the  party  which  "wishes  to 
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deviate  from  the  Qorm  (i.e^  to  object  to 
responding  to  the  interrogatories]  should 
be  the  party  to  andertake  the  burden." 
In  the  same  vein,  the  second  individual 
asserted  that  under  the  proposed  rule,  a 
responding  party  verved  with 
interrogatories  evtn  remotely  close  to  75 
would  merely  objk:t  to  them  on  the 
basis  of  their  number,  that  the  objection 
would  cost  the  refponding  party  nothing 
and  result  in  non^  of  the  interrogatories 
being  answered:  nat  the  responding 
party  could  delay!  making  its  objection 
until  the  last  day  bf  the  30-  or  45-day 
period  for  serving)  a  response  to  the 
interrogatories;  a$d  that  if  a  motion  to 
compel  was  filed,!  the  propounding  party 
would  have  to  bear  the  cost  thereof,  and 
there  would  be  a  rurther  delay  while  the 
Board  considered!  the  motion. 

The  firm  commented  that  the 
proposed  rule  "wbuld  almost  assuredly 
result  in  the  needjto  seek  the 
intervention  of  the  Board  in  close  cases 
or  in  cases  where!  insufficient  time 
remains  for  serviitg  further 
interrogatories  because  of  the  close  of 
discovery."  The  Arm  expressed  its  belief 
that  the  proposed  rule  would  result  in 
delay,  "avoidabla  encroachments  upon 
the  Board's  attention  and  time, 
additional  expense  to  the  parties  and 
the  USPTO  and  tie  introduction  of 
further  uncertainties  relating  to  the 
timing  of  testimosy  periods  •  *  •  " 

The  third  individual  commented  that 
the  proposed  rulel  seems  to  contemplate 
repetitive  motions  to  compel. 
Specifically,  the  individual  expressed 
his  belief  that  a  potion  to  compel  filed 
in  response  to  a  blanket  objection  based 
on  excessive  number  "would  seem  to 
require  an  order  i  lither  (1)  restricting  the 
number  of  interrc  gatories  or  (2) 
requiring  answer^  and  objections  to  be 
served;"  and  that  to  the  extent  that 
specific  objections,  or  insufficient 
answers,  were  then  served,  there  might 
be  need  for  a  further  motion  to  compel. 
This  individual  suggested  that  a  party 
served  with  an  excessive  number  of 
interrogatories  should  be  required  to 
serve  answers  oi|  specific  objections  to 
the  first  75  of  th^  but  should  be 
permitted  to  assart  a  blanket  objection, 
on  the  basis  of  excessive  number,  to  the 
remainder.  i 

Response:  While  there  Is  a  possibility 
that  the  propose^  rule  may  be  used  by 
responding  parties  as  a  vehicle  for 
abuse  and  delay,  the  present  rule 
provides  a  similar  vehicle  for 
propotmding  peirties.  That  is,  if  a 
propoimding  party  serves  an  excessive 
number  of  interrdgatories,  the 
responding  part](  must  either  serve 
answers  and  specific  objections,  even 
though  the  intenjogatories  are  excessive 


in  number,  or  be  put  to  the  trouble  and 
expense  of  filing  a  motion  for  a 
protective  order.  In  essence,  both  the 
present  rule,  and  the  proposed  rule, 
require  the  filing  of  a  motion  to 
determine  whether  an  assertion  of  an 
excessive  number  of  interrogatories  is 
well  taken;  the  two  rules  differ  in  that 
the  present  rule  places  the  burden  of 
filing  the  motion  on  the  responding 
party,  while  the  proposed  rule  would 
place  that  burden  on  the  propounding 
party.  In  addition,  the  proposed  rule 
does  involve  some  extra  delay,  since  it 
provides  for  an  intervening  blanket 
objection  on  the  ground  of  excessive 
number  prior  to  the  filing  of  the  motion 
to  determine  whether  the  assertion  of 
excessive  number  is  well  taken. 
Nevertheless,  it  appears  that  the  fairer, 
and  preferable,  practice  is  that 
embodied  in  the  proposed  rule. 
Moreover,  a  propounding  party  may 
avoid  the  problems  envisioned  in  the 
comments  by  fashioning  its 
interrogatories  in  such  a  manner  that 
they  clearly  do  not  exceed  the  numerical 
limitation  of  9  2.120(d)(1). 

It  is  true  that,  under  the  proposed  rule, 
two  motions  to  compel  may  be 
necessary.  However,  two  motions  may 
also  be  necessary  under  the  present 
rule,  namely,  the  motion  for  a  protective 
order,  and.  after  that  motion  has  been 
determined  and  answers  and  specific 
objections  have  eventually  been  served 
(either  to  the  original  interrogatories,  if 
the  Board  finds  that  they  are  not 
excessive,  or  to  reformulated 
interrogatories  not  exceeding  the 
limitation),  a  motion  to  compel,  if  the 
propounding  party  is  dissatisfied  with 
the  answers  and/or  specific  objections. 
Again,  the  essential  difference  between 
the  two  rules  is  that  under  the  present 
rule,  the  burden  of  filing  the  initial 
motion  lies  with  the  responding  party, 
while  under  the  proposed  nile,  that 
burden  would  lie  with  the  propounding 
party. 

The  suggestion  that  a  responding 
party,  served  with  what  it  believes  to  be 
an  excessive  number  of  interrogatories, 
be  required  to  serve  answers  or  specific 
objections  to  the  first  75  of  them,  but  be 
permitted  to  assert  a  blanket  objection, 
on  the  basis  of  excessive  number,  to  the 
remainder,  has  not  been  adopted.  Such 
an  approach  would  simply  open  up  a 
new  area  for  dispute,  that  is,  a  dispute 
as  to  whether  the  responding  party  has, 
in  fact,  answered  the  first  75  (rather 
than  only  the  first  74.  or  whatever). 
Further,  this  type  of  approach  might 
encourage  propounding  parties  to 
routinely  serve  an  excessive  ntmiber  of 
interrogatories.  In  the  belief  that  the 
responding  party  may  answer  all  of 


them,  and  at  least  will  answer  the  first 
75.  Finally,  it  is  believed  that  the 
purposes  of  discovery  are  better  served 
if  a  party  which  has  propounded 
excessive  interrogatories  is  allowed  an 
opportunity  to  serve  reformulated 
interrogatories  not  exceeding  the 
limitation,  so  that  the  propounding  party 
may,  in  effect,  decide  which  of  the 
interrogatories,  within  the  numerical 
limitation,  it  most  wants  to  have 
answered. 

Comment-  One  individual  expressed 
approval  of  the  proposed  amendment  to 
the  rule  but  suggested  a  further 
amendment.  The  individual  commented 
that  the  practice  under  the  current  rule 
is  that  if  a  party  serves  more  than  75 
interrogatories,  and  the  responding 
party  files  a  motion  for  a  protective 
order,  the  propounding  party  "no  longer 
is  permitted  to  file  a  motion  for  leave  to 
file  more  than  75  interrogatories."  The 
individual  suggested  that  the  rule  be 
further  amended  to  explicitly  so  provide, 
in  order  to  discourage  propotmding 
parties  which  have  served  assertedly 
excessive  interrogatories  from  coupling 
their  motion  to  compel  with  a  motion  for 
leave  to  serve  additional  interrogatories. 

Response:  The  present  rule  provides, 
in  part,  that  a  motion  for  leave  to  serve 
additional  interrogatories  must  be 
accompanied  by  a  copy  of  the 
interrogatories,  if  any,  which  have 
already  been  served  by  the  moving 
p#irty,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served.  It 
is  clear  therefrom  that  a  motion  for 
leave  to  serve  additional  interrogatories 
is  to  be  filed  prior  to  service  of  the 
additional  interrogatories,  not  after  the 
fact,  and  the  Board  has  so  held  in  a 
number  of  cases,  declining  to  entertain 
such  a  motion  when  the  motion  is  filed 
in  response  to  a  motion  for  a  protective 
order.  See  Chicago  Corp.  v.  North 
American  Chicago  Corp.,  16  USPQ2d 
1479  (TTAB 1990);  Baron  PhilUppe  De 
Rothschild  S.A.  v.  S.  Rothschild  &■  Co. 
Inc..  16  USPQ2d  1466  (TTAB  1990); 
Towers,  Perrin,  Porster  »  Crosby  Inc.  v. 
Circle  Consulting  Group  Inc.,  16 
USPQ2d  1398  (TTAB  1990);  and  Brawn 
of  California  Inc.  v.  Bonnie  Sportswear 
Ltd..  15  USPQ2d  1572  (TTAB  1990). 

However,  in  order  to  further  clarify 
the  rule,  the  suggestion  has  been 
adopted  to  the  extent  that  the  portion  of 
the  paragraph  which  presently  reads,  "A 
motion  for  leave  to  serve  additional 
interrogatories  must  be  accompanied  by 
a  copy  of  the  interrogatories,  if  any, 
which  have  already  been  served  by  the 
moving  party,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served.", 
is  being  revised  to  read.  "A  motion  for 
leave  to  serve  additional  interrogatories 


Federal  Register  /  Vol.  56.  No.  177  /  Thursday.  September  12.  1991  /  Rules  and  Regulations     46379 


must  be  Hied  and  granted  prior  to  the 
service  of  the  proposed  additional 
interrogatories;  and  must  be 
accompanied  by  a  copy  of  the 
interrogatories,  if  any,  which  have 
already  been  served  by  the  moving 
party,  and  by  a  copy  of  the 
interrogatories  proposed  to  be  served." 

Comment-  One  individual  expressed 
approval  of  the  proposed  rule.  However, 
the  individual  commented  that  there 
might  be  a  problem  in  those  cases  where 
a  blanket  objection  on  the  basis  of 
excessive  number  is  not  asserted  until 
after  the  discovery  period  has  closed; 
that  in  those  cases,  if  the  propounding 
party,  in  response  to  the  objection, 
voluntarily  serves  revised 
interrogatories  (rather  than  filing  a 
motion  to  compel),  the  responding  party 
may  object  to  them  as  untimely,  with  the 
result  that  a  motion  to  compel  may  be 
filed.  The  individual  suggested  that  "to 
avoid  this  result,  it  may  be  helpful  if 
there  is  discussion,  but  not  necessarily 
within  the  rule,  explaining  that  the 
service  of  revised  interrogatories,  within 
the  scope  of  the  first  set,  is  acceptable." 

Response:  When  a  party  which  has 
not  previously  used  up  its  allotted  75 
interrogatories  serves  a  set  of 
interrogatories  which  are  excessive  in 
number,  and  the  responding  party,  in 
turn,  raises  the  issue  of  their 
excessiveness  in  the  manner  prescribed 
in  §  2.120(d)(1),  it  is  the  practice  of  the 
Board  to  allow  the  propounding  party  an 
opportunity  to  serve  a  revised  set  of 
interrogatories  not  exceeding  the 
numerical  limitation.  See  Pyttronic 
Industries  Inc.  v.  Terk  Technologies 
Corp..  16  USPQ2d  2055  (TTAB 1990); 
Kellogg  Co.  V.  Nugget  Distributors' 
Cooperative  of  America  Inc.,  16  USPQ2d 
1468  (TTBB  1990);  Baron  Phillippe  De 
Rothschild,  supra;  Towers,  Perrin, 
supra:  and  Brawn  of  California,  supra. 
This  is  so  even  if  the  discovery  period 
has  closed,  since  the  revised  set  of 
interrogatories  serves  as  a  substitute  for 
the  excessive  (but  timely)  set.  However, 
if  the  revised  set  of  interrogatories  is  not 
served  until  after  the  close  of  the 
discovery  period,  the  scope  of  the 
interrogatories  included  therein  may  not 
exceed  that  of  the  original 
interrogatories,  that  is.  the  revised  set  of 
interrogatories  may  not  request 
information  not  sought  in  the  original 
interrogatories.  See  Kellogg  Co.,  supra. 
Litigants  before  the  Board  are  strongly 
encouraged  to  follow  a  similar  practice 
voluntarily,  without  resort  to  the  Board. 

The  suggestion  of  the  individual  has 
been  adopted  to  the  extent  that  the 
preceding  paragraph  explaining  the 
practice  of  the  Board  has  been  included 
in  this  final  rule  notice. 


Comment-  Two  individuals  expressed 
their  general  approval  of  the  proposed 
rule,  but  suggested  further  modifications 
thereof  Each  of  these  individuals 
indicated  a  preference  for  the  proposed 
rule,  even  if  not  further  modified,  over 
the  present  rule. 

One  of  the  individuals  stated  that  a 
30-day  period  for  a  responding  party  to 
serve  a  blanket  objection  on  the  basis  of 
excessive  number  is  too  long;  that  it  is  a 
simple  objection  to  write,  requiring  no 
supporting  statement,  let  alone 
argument;  and  that  the  proposed  30-day 
period  would  thus  needlessly  delay 
discovery,  and  "might  impede  or 
prejudice  the  inquiring  party's  discovery 
if  the  objection  were  made  near  the  end 
of  the  discovery  period."  The  individual 
suggested  that  the  proposed  rule  be 
modified  to  require  that  any  objection  to 
interrogatories  on  the  basis  of  excessive 
number  be  served  within  IS  days  of  the 
date  of  service  of  the  interrogatories. 

The  second  individual  suggested  that 
a  responding  party  objecting  on  the 
basis  of  an  excessive  number  of 
interrogatories  be  required  to  include  in 
its  objection  a  brief  statement 
explaining  how  it  believes  the  total 
number  of  interrogatories  exceeds  75,  if 
the  numbered  interrogatories  and 
identified  parts  and  subparts  do  not 
exceed  75.  Then  the  propounding  party 
should  be  required,  if  it  files  a  motion  to 
compel,  to  explain  how  its 
interrogatories  are  within  the  limits  of 
the  rule.  The  rule  should  also  provide 
that  the  party  objecting  to  the  number  of 
interrogatories  may.  but  need  not, 
respond  to  the  motion  to  compeh  The 
individual  noted  that  if  this  suggestion 
were  adopted,  a  response  to  the  motion 
to  compel  would  be  unnecessary 
because  the  objection  and  the  motion  to 
compel  would  present  the  total  picture 
for  the  Board's  consideration. 

Response:  The  PTO  does  not  believe 
that  the  suggested  modifications  are 
necessary  at  this  time.  However,  the 
PTO  will  continue  to  monitor  the  impact 
of  S  2.120(d)(1)  carefully,  and  will 
propose  further  amendments  if 
circumstances  warrant. 

Other  Conditions 

The  rule  change  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources. 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Executive  Orders  12291  and  12612.  and 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 


rule  change  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  5  U.S.C. 
605(b)).  The  rule  change  includes  no 
additional  or  increased  fees. 
Substantive  rights  to  use  trademarks  are 
not  adversely  affected. 

The  Patent  and  Trademark  OfRce  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  eH^ect  on  the  economy  will 
be  less  than  $100  million.  There  will  be   . 
no  major  increase  in  costs  or  prices  for 
consumers:  individual  industries; 
Federal,  state  or  local  government 
agencies;  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Office  has  also  determined  that 
this  rule  change  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

The  rule  change  will  not  impose  any 
additional  burden  under  the  Paperwork 
Reduction  Act  of  1960. 44  U.S.C.  3501  et 
seq. 

List  of  SubjecU  in  37  CFR  Part  2 

Administrative  practice  and 
procedure,  Courts,  Lawyers. 
Trademarks. 

For  the  reasons  set  forth  in  the 
preamble  and  pursuant  to  the  authority 
contained  in  section  41  of  the 
Trademark  Act  of  July  5, 1946. 15  U.S.C. 
1123,  as  amended,  37  CFR  part  2  is 
amended  as  follows: 

PART  2-RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  37  CFH 
part  2  continues  to  read  as  follows: 

Authority:  IS  U.S.C.  1123;  35  U.S.C.  6, 
unless  otherwise  noted. 

2.  Section  2.120  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

92.120    Otseovtry. 
•        •        •        *        • 

(d)  Interrogatories:  request  for 
production.  (1)  The  total  number  of 
written  interrogatories  which  a  party 
may  serve  upon  another  party  pursuant 
to  Rule  33  of  the  Federal  Rules  of  Civil 
Procedure,  in  a  proceeding,  shall  not 
exceed  seventy-five,  counting  subparts, 
except  that  the  Trademark  Trial  and 
Appeal  Board,  in  its  discretion,  may 
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allow  additional  linterrogatories  upon 
motion  therefor  ihowing  good  cause,  or 
upon  stipulation  of  the  parties.  A  motion 
for  leave  to  servs  additional 
interrogatories  iqust  be  filed  and  granted 
prior  to  the  servi^  of  the  proposed 
additional  interrogatories;  and  must  be 
accompanied  by  a  copy  of  the 
interrogatories,  if  any,  which  have 
already  been  served  by  the  moving 
party,  and  by  a  dopy  of  the 
interrogatories  proposed  to  be  served.  If 
a  party  upon  whkh  interrogatories  have 
been  served  believes  that  the  number  of 
interrogatories  sf  rved  exceed  the 
limitation  specified  in  this  paragraph, 
and  is  not  willing  to  waive  this  basis  for 
objection,  the  party  shall  within  the 
time  for  (and  instead  of)  serving 
answers  and  speciGc  objections  to  the 
interrogatories,  sjerve  a  general 
objection  on  the  ground  of  their 
excessive  numbv.  If  the  inquiring  party, 
in  tiun,  files  a  motion  to  compel 
discovery,  the  motion  must  be 
accompanied  by  a  copy  of  the  8et(s]  of 
interrogatories  i^hich  together  are  said 
to  exceed  the  lim  itation,  and  must 
otherwise  compi;  r  with  the  requirements 
of  paragraph  (e]  >f  this  section. 
*        •        •        <        • 

Dated:  Septembe  r  5. 1991 
Hairy  F.  Manbeck. 

Assistant  Secretarj '  and  Commissioner  of 
Patents  and  Tradei  larks. 
[FR  Doc.  91-21984 1  lied  &-ll-ei:  8:45  am] 
■iUJNa  COOC  3S1«-M  -u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart61 
[FRL-3995-4] 

Asbestos  NESH^P  Training 
Requirements  fdr  On-Site 
Representative 

agency:  Environ  mental  Protection 

Agency. 

action:  Notice  of  guidance. 

summary:  The  phrpose  of  this  guidance 
is  to  explain  how  the  new  Asbestos 
NESHAP  training  requirements  may  be 
met  The  Asbestos  NESHAP  was 
revised  on  Noveiiber  20, 1990.  One  of 
the  new  requirei^ents  of  the  Asbestos 
NESHAP  is  that  an  on-site 
representative  (such  as  a  foreman  or 
management  lev^l  person],  trained  in 
the  asbestos  deifoUtion  and  renovation 
provisions  and  tie  means  of  complying 
with  them,  be  present  when  the 
regulated  asbestos-containing  material 
(RACM)  is  stripped,  removed  or 
otherwise  handled  or  disturbed. 
Evidence  that  th^  required  training  has 


been  completed  thall  be  posted  at  the 
demolition  or  renovation  site  and  made 
available  for  inspection  by  EPA  or  the 
delegated  Agency. 

vncnve  date:  November  20, 1991. 

POn  FURTNER  INFORMATION  CONTACT: 

Ms.  Omayra  Salgado  at  (703]  308-e728. 

SUPM.EMCNTARY  INFORMATION:  The 
Asbestos  School  Hazard  Abatement 
Reauthorization  Act  (ASHARA).  signed 
into  law  on  November  28, 1990,  included 
an  amendment  to  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA] 
which  requires  that  EPA  revise  the 
AHERA  Model  Accreditation  Plan, 
originally  intended  only  for  schools,  to 
extend  accreditation  requirements  to 
include  persons  performing  asbestos- 
related  work  in  public  and  commercial 
buildings.  These  requirements  would 
apply  to  the  asbestos  removal 
associated  with  the  demoUtion  and 
renovation  of  buildings  that  are  subject 
to  the  NESHAP.  These  requirements 
may  be  in  effect  as  early  as  1992. 

When  the  Asbestos  NESHAP  was  last 
revised,  these  statutory  changes  had  not 
been  foreseen.  As  a  consequence,  the 
Asbestos  NESHAP,  contained  a 
requirement  for  training  and  a  refresher 
course.  EPA  wishes  to  avoid  dupUcative 
asbestos  training  requirements, 
therefore,  the  Agency  has  decided  to 
recognize  valid  accreditation  as  an 
AHERA  Asbestos  Abatement 
Contractor/Supervisor  as  satisfying  the 
Asbestos  NESHAP  training 
requirements. 

The  Asbestos  Abatement  Contractor/ 
Supervisor  curriculum  is  a  training 
program  under  the  current  AHERA  that 
meets  the  NESHAP  requirements. 
Persons  are  presently  required  to 
complete  four  days  of  training  and  then 
pass  an  examination  to  become 
accredited  under  this  program. 
Completion  of  the  Asbestos  Abatement 
Contractor/Supervisor  training  course  to 
comply  with  the  NESHAP  training 
requirement  is  strongly  recommended 
since  all  persons  performing  asbestos- 
related  work  will  be  required  to  take 
AHERA  training  when  EPA  revises  the 
AHERA  Model  Accreditation  Plan  to 
include  public  and  commercial 
buildings.  In  light  of  this  requirement,  it 
would  appear  to  be  ill-advised  to 
develop  a  training  course  that  does  not 
qualify  for  AHERA  accreditation. 

Guidance 

•  Successful  completion  of  the 
AHERA  Model  Accreditation  Plan 
course  titled  Asbestos  Abatement 
Contractor/Supervisor  is  strongly 
recommended  to  satisfy  the  Asbestos 
NESHAP  training  requirements. 


•  Completion  of  the  Asbestos 
Abatement  Contractor/Supervisor 
refresher  training  course  every  2  years 
will  comply  with  the  Asbestos  NESHAP 
training  requirements.  However, 
completi<»  of  the  refresher  course, 
every  year,  is  required  to  maintain 
AHERA  accreditation.  For  this  reason 
an  accredited  person  probably  will  need 
to  complete  the  refresher  course  each 
year  in  order  to  continue  working  as  an 
AHERA  accredited  Contractor/ 
Supervisor,  and  also  to  qualify  for 
refresher  training. 

•  Those  persons  who  are  accredited 
as  an  AHERA  Asbestos  Abatement 
Contractor/Supervisor  at  the  time  the 
NESHAP  training  requirement  takes 
effect  (November  20, 1991],  will  be 
accrecUted  as  a  NESHAP  on-site 
representative  until  the  certificate 
expiration  date.  Completion  of  the 
appropriate  AHERA  re&esher  training  is 
required  thereafter. 

Dated:  September  9, 1991. 
John  B.  Rank, 

Director,  Stationary  Source  Compliance 

Division,  Office  of  Air  Quality  Planning  and 

Standards. 

[FR  Doc.  91-21974  Filed  9-11-91;  8:45  am] 

BILUNQ  COOC  <S«0-<0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnanchtg  AdmintstraMon 

42CFRPart433 

[MB-022-IFC1 

RIN0938-AO36 

Medicaid  Program;  State  Sliare  of 
Financial  Participation 

agency:  Health  Care  Fmancing 

Administration  (HCFA),  HHS. 

action:  Interim  final  rule  with  comment. 

summary:  Under  certain  circumstances. 
States  are  currently  permitted  to  use 
voluntary  contributions  (donated  funds) 
from  providers  and  all  revenues  from 
State-imposed  taxes,  as  the  State  share 
of  the  costs  of  the  Medicaid  program. 
There  is  now  widespread  use  of  State 
donations  or  other  voluntary  provider 
payment  programs  that  unfairly  affect 
the  Federal  share  of  Federal  Financial 
Participation  (FFP).  This  practice 
circumvents  the  States'  statutory 
obligation  to  expend  funds  for  medical 
assistance.  Therefore,  effective  January 
1, 1992,  this  interim  final  rule  requires 
that  the  amount  of  funds  donated  from 
Medicaid  providers  be  offset  from 
Medicaid  expenditures  incurred  on  or 
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after  this  date  before  calculating  the 
amount  of  FTP  in  Medicaid 
expenditures.  It  also  interprets  section 
4701(bK2]  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  which  added 
section  1903(i)(101  to  the  Social  Security 
Act.  Section  1903(i)(10).  precludes 
Federal  Financial  Participation  [FFP)  in 
State  payments  to  hospitals,  nursing 
facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded  for 
facility  expenditures  that  are 
attributable  to  provider-specific  State 
taxes. 

DATCS:  Effective  date:  This  interim  final 
rule  is  effective  on  January  1, 1992.  We 
expect  to  publish  a  final  rule  as  soon  as 
possible  after  January  1, 1992. 

Comment  date:  Comments  submitted 
in  response  to  this  interim  final  rule  will 
be  considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  pjn.  on  November  12. 
1991. 

AOOKESSCt:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  MB-022-IFC.  P.O.  Box  26676. 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC  20201,  or 
room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore. 

Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  audio, 
visual,  or  facsimile  (FAX)  copies  of 
comments.  In  commenting,  please  refer 
to  file  code  MB-022-IFC  Written 
comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW..  Washington. 
DC  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone: 
202-245-7890). 
FOR  RNrrMCR  INFORMATION  CONTACT: 

Theresa  Pratt  (301)  966-«535.      . 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Program  Description 

Federal  grants  to  the  States  for  the 
Medicaid  program  are  authorized  under 
title  XIX  of  the  Social  Security  Act  (the 
Act]  to  provide  medical  assistance  to 
certain  persons  with  low  incomes.  These 
Medicaid  programs  are  jointly  financed 
by  tiie  Federal  and  State  governments 


and  administered  by  the  States.  State 
Medicaid  agencies  conduct  their 
programs  according  to  a  Medicaid  state 
plan  approved  by  the  Administrator  of 
the  Health  Care  Financing 
Administration  (HCFA).  To  carry  out  the 
Medicaid  program,  the  State  agency 
pays  providers  for  medical  care  and 
services  provided  to  eligible  Medicaid 
reopients. 

The  Federal  government  pays  its 
share  of  Medicaid  program  expenses  to 
the  State  on  a  quarterly  basis  according 
to  a  formula  described  in  sections  1903 
and  1905(b)  of  the  Act. 

B.  Current  Statute 

Section  1902(a)(2)  of  the  Act  requires 
States  to  share  in  the  cost  of  medical 
assistance  expenditures,  and  permits 
both  State  and  local  governments  to 
participate  in  the  financing  of  the  non- 
Federal  portion  of  the  Medicaid 
program.  This  section  specifies  the 
minimum  percentage  of  the  State's  share 
of  the  non-Federal  costs  and  requires 
that  the  State  share  be  sufficient  to 
assure  that  the  lack  of  adequate  funds 
fit>m  local  government  sources  will  not 
prevent  the  furnishing  of  services  equal 
in  amount,  duration,  scope,  and  quality 
throughout  the  State.  Section  1903 
requires  the  Secretary  to  pay  each  State 
an  amount  equal  to  the  Federal  medical 
assistance  percentage  of  the  total 
amount  expended  as  medical  assistance 
under  the  State's  plan.  This  amount  is 
referred  to  as  Federal  financial 
participation  (FFP). 

Of  special  interest  in  the  tax  issue  are 
sections  ig02(t)  and  1903(i)(10)  of  the 
Act.  Section  1902(t)  was  added  by 
section  4701(b)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L  101-508).  It  states  that,  except  as 
provided  in  section  1903(i)  (which 
precludes  Medicaid  payment  for 
provider-specific  taxes  imposed  on 
certain  facilities),  the  Secretary  may  not 
"deny  or  limit  payments  to  a  State  for 
expenditures,  for  medical  assistance  for 
items  or  services,  attributable  to  taxes 
(whether  or  not  of  general  applicability) 
imposed  with  respect  to  the  provision  of 
such  items  or  services."  However, 
section  1903(i)  of  the  Act  also  was 
amended  by  Public  Law  101-508.  Section 
4701(b)(2)  of  Public  Law  101-506  added 
section  1903(i)(10),  effective  January  1. 
1991,  which  precludes  payment  for  "any 
amount  expended  for  medical 
assistance  for  care  or  services  furnished 
by  a  hospital,  nursing  facility,  or 
intermediate  care  facility  for  the 
mentally  retarded  to  reimburse  the 
hospital  or  facility  for  the  costs 
attributable  to  taxes  imposed  by  the 
State  soley  (sic)  with  respect  to 
hospitals  or  facilities." 


C.  Current  Regulations 

On  November  12, 1985.  we  published 
in  the  Federal  Register  a  final  rule  (50 
FR  46652)  that  established  regulations  at 
42  CFR  433.45  relating  to  sources  of 
State  financial  participation.  The  major 
provision  of  that  rule  was  that  public 
and  private  donations  could  be  used  as 
State's  share  of  financial  participation  in 
the  entire  Medicaid  program,  instead  of 
only  for  training  expenditures,  to  which 
they  had  been  limited  by  the  previous 
regulation  found  at  fi  432.60. 

Our  intent  in  eliminating  the  prior 
restriction  was  to  permit  the  States 
additional  flexibility  in  administering 
their  programs  and  to  reduce  the 
recordkeeping  necessary  to  relate 
donated  funds  exclusively  to  training 
expenditures.  We  had  not  encountered 
any  funding  issues  concerning  the  use  of 
donations  or  other  voluntary  payments 
in  the  limited  area  of  Medicaid  training. 

The  current  {  433.45  defines  the 
conditions  under  which  public  funds  and 
private  donated  fbnds  may  be  used  as 
the  State's  share  in  claiming  FFP.  We 
permit  the  use  of  public  funds  as  the 
State  share  if  the  funds  are — 

•  Appropriated  directly  to  the  State  or 
local  Medicaid  agency; 

•  Transferred  &t>m  other  public 
agencies  to  the  State  or  local  agency 
and  under  its  administrative  control:  or 

•  Certified  by  the  contributing  public 
agency  as  representing  expenditures 
eligible  for  FFP. 

We  permit  the  use  of  private 
donations  or  other  voluntary  payments 
as  the  State  share  if  the  funds — 

•  Are  transferred  to  the  Medicaid 
agency  and  under  its  administrative 
control;  and 

•  Do  not  revert  to  the  donor's  facility 
or  use  unless  the  donor  is  a  non-profit 
organization,  and  the  Medicaid  agency, 
of  its  own  volition,  decides  to  use  the 
donor's  faciUty. 

The  regulations  do  not  address  the 
remedy  that  would  be  used  if  a  donation 
or  other  voluntary  payment  which  did 
not  meet  the  conditions  of  the  regulation 
were  received  from  providers. 

There  are  no  regulations  limiting  the 
State's  use  of  any  tax  revenue  for  its 
share  in  the  costs  of  the  Medicaid 
program. 

D.  Program  Experience 

The  current  regidation  concerning         ' 
donated  fimds  (42  CFR  433.45)  precludes 
States  from  using  as  the  State  share  of 
Medicaid  expenditures,  donations  or 
other  voluntary  payments  that  are  made 
by  private  for-profit  hospitals  and  that 
are  to  be  returned  to  the  hospitals  in  the 
fbnn  of  Medicaid  payments.  However. 
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funds  are  obvia 
obligation  unde 
1905  of  the  Act 
medical  assista 
the  proposed  nx 
section  II.  of  thi 
donated  funds 
Register  on  Feb 
4626),  we  were 
cases,  but  since 
since  the  enac 


several  States  h^ve  been  using 
donations  or  otHer  voluntary  payments 
in  a  way  that  effectively  alters  the 
statutory  cost  sharing  formula.  We 
believe  that  Stales'  use  of  donations  or 
other  voluntary  payments  results  in 
effectively  increasing  the  Federal  share 
of  Medicaid  costs  without  an  increase  in 
either  State  expenditures  or  services. 
Consequently,  SJtates  using  donated 
ng  their  statutory 
sections  1902. 1903.  and 
"expend" funds  for 
ce.  Before  we  published 
(discussed  below  in 
preamble)  concerning 
d  taxes  in  the  Federal 
uary  9. 1990  (55  FR 
ware  of  only  a  few  such 
then,  and  particularly 
lent  of  Public  Law  101- 
508,  we  have  sein  the  development  of 
many  additional  donation  or  other 
voluntary  payment  program"  in  the 
States,  with  major  consequences  on 
Federal  paymenls.  At  present,  we  ^ 
believe  that  appj^ximately  19  States  are 
using  funds  donated  from  providers  to 
finance  part  of  the  State  share  of 
Medicaid  costs.  JThe  effect  on  FFP  of 
these  programs^  approximately  $2.1 
billion  in  FY  1991.  In  addition,  we  know 
that  several  other  States  are  considering 
the  use  of  donated  funds.  If  these 
programs  are  imblemented,  additional 
amounts  of  FFP  would  be  involved. 

U.  Provisions  of  khe  Proposed  Regulation 

As  noted  above,  HCFA  published  a 
proposed  rule  in  the  Federal  Register  on 
February  9, 1990.  It  would  have  affected 
States'  ability  ta  use  as  the  State  share 
of  Medicaid  expenditures  funds  donated 
horn  providers  and  derived  from  taxes 
imposed  by  Statjes  uniquely  to  providers. 
Specifically,  thelrule  proposed  that  all 
funds  donated  from  providers  and  the 
Medicaid  program's  share  of  revenues 
derived  from  pravider'specific  taxes  or 
other  mandatory  payments  be  offset 
from  nominal  of  cash  Medicaid 
expenditures  before  calculating  the 
Federal  share  of  Medicaid  expenditures. 

The  basis  for  his  proposal  was  that  a 
number  of  State  i  had  used  provider 
donations  and  o  ther  voluntary  payments 
and  revenue  from  provider-specific 
taxes  to  fund  part  or  all  of  the  State 
share  of  Medicaiid  payments.  We 
believed  that,  since  the  donation  or 
other  voluntary  payment  or  tax  or  other 
mandatory  payrfient  revenue  received 
from  providers  effectively  reduced  the 
expenditure  matie  by  the  State  for 
medical  assistance  costs  and  reduced 
the  payment  ret  eived  by  providers,  the 
FFP  should  be  biased  upon  the  "net 
expenditure"  m$de  by  the  State.  In  the 
Notice  of  Proposed  Rulemaking  (NPRM). 


we  defined  the  net  expenditure  as  the 
amount  of  the  nominal  or  cash 
expenditure  for  Medicaid  services,  less 
the  amount  received  from  the  providers 
in  the  form  of  donations  or  other 
voluntary  payments  or  the  Medicaid 
program's  share  of  tax  revenues. 

HCFA's  belief  that  FFP  should  be 
based  on  the  "net  expenditure",  and  not 
the  nominal  or  cash  expenditure  made 
by  the  State  was  illustrated  by  an 
example  in  the  NPRM.  In  the  example. 
we  assumed  that  a  State  wished  to  pay 
a  hospital  bill  of  $100.  The  Federal  share 
of  this  payment  (assuming  a  75/25 
Federal/State  match  in  the  sample 
State]  would  be  $75.  If  the  State 
received  a  $25  donation  from  the 
provider  to  be  used  as  the  State's  share 
of  the  payment,  the  State,  without 
making  an  expenditure  of  its  own. 
would  use  these  donated  funds  to  draw 
down  the  $75  Federal  share  and  pay  the 
provider  $100.  The  effect  of  this 
transaction  is  that  the  provider  would 
receive  only  a  $75  net  payment.  The 
$100  nominal  or  cash  expenditure  of  the 
State  would  be  reduced  by  the  amount 
of  the  provider's  donation.  The  net 
payment  of  $75  would  be  totally 
comprised  of  Federal  funds. 

The  proposed  rule  would  have 
required  the  nominal  payment  to  be 
reduced  or  offset  by  the  amount  of  the 
funds  donated  from  the  provider  before 
calculation  of  FFP.  In  the  example 
above,  reducing  the  nominal 
expenditure  of  $100  by  the  amount  of  the 
donation  would  have  resulted  in  a 
Federal  matching  payment  of  $56.25  (75 
percent  of  the  net  expenditure  of  $75). 

The  proposed  rule  would  have  used 
the  same  procedure  for  State-imposed 
provider-specific  taxes.  These  taxes, 
which  we  said  might  be  described  as 
coerced  donations,  have  the  same 
outcome  of  effectively  reducing  States' 
expenditures  for  Medicaid  payments. 
However,  the  rule  also  proposed  that  the 
amount  of  the  o^set  would  be 
determined  by  the  Medicaid  program's 
share  of  the  tax  payment. 

The  proposed  rule  would  have 
required  that  revenues  derived  from 
taxes  (for  example,  sales  and  excise 
taxes)  imposed  by  a  State  on  the  State's 
Medicaid  payments  for  services  be 
deductedfrom  nominal  expenses  in 
order  to  determine  the  level  of  FFP.  In 
.  States  have  imposed  taxes 
■  services  which,  when 
\by  Medicaid  recipients, 
lave  to  be  paid  by  the  State 
Medicaid  agency.  However,  while  State 
agenciefl^y  the  provider  for  the  items 
or  services,  they  fail  to  pay  the  provider 
for  the  tax.  Instead,  the  State  agencies 
claim  entitlement  to  FFP  calculated  on 


the  amount  of  the  services  and  the 
imposed  tax.  Since  the  State  agency 
never  paid  the  tax  to  the  provider,  it  did 
not  make  an  expenditure.  Accordingly, 
there  is  no  basis  for  a  claim  for  FFP  on 
the  imposed  tax.  This  provision  was 
included  in  the  proposed  rule  to 
preclude  States  from  imposing  a  tax  on 
items  which,  when  purchased  by 
Medicaid  recipients,  would  have  to  be 
paid  by  the  State.  The  provisions  of 
Public  Law  101-508  specifically  amend 
the  Act  to  preclude  payment  for  any 
amount  expended  for  medical 
assistance  for  care  or  services  furnished 
by  a  hospital,  nursing  facility,  or 
Intermediate  care  facility  for  the 
mentally  retarded  to  reimburse  the 
hospital  or  facility  for  the  costs 
attributable  to  taxes  imposed  by  the 
State  solely  with  respect  to  hospitals  or 
facilities.  This  being  the  case,  nothing  in 
Public  Law  101-508  was  intended  to 
permit  States  to  claim  FFP  for  any 
imposed  tax  when  the  State,  county,  or 
other  governmental  instrumentality  fails 
to  pay  the  provider  for  the  tax. 

in.  Discussion  of  Comments 

We  received  79  items  of  timely 
correspondence  from  individual 
hospitals,  hospital  associations,  various 
levels  of  State  and  local  governments, 
and  a  number  of  national  organizations. 
Only  a  few  commenters  supported  the 
rule.  The  majority  of  comments  we 
received  urged  HCFA  to  eliminate  or  to 
modify  the  proposal.  The  specific 
comments  received  and  our  responses  to 
them  are  as  follows: 

Comment:  One  commenter  requested 
clarification  of  the  effective  date  of  the 
proposed  rule. 

Response:  These  regulations  are 
effective  on  January  1, 1992.  When 
calculating  State  expenditures  that  are 
claimable  for  FFP  on  or  after  January  1, 
1992.  HCFA  will  subtract  from  nominal 
State  expenditures  the  amount  of  any 
revenue  generated  by  either  donations 
or  other  voluntary  payments  by  or  on 
behalf  of  health  care  providers  or  State- 
paid  taxes  for  medical  assistance 
expenditures. 

FFP  is  not  available  for  that  portion  of 
State,  county,  or  other  governmental 
instrumentality  repayment  applicable  to 
facilities  for  costs  attributable  to  the 
Medicaid  portion  of  a  provider-specific 
tax  or  other  mandatory  payment;  that  is, 
a  tax  or  other  mandatory  payment 
imposed  by  the  State  solely  with  respect 
to  hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded.  If  any  level  of  the 
State  government  imposes  a  provider- 
specific  tax  or  any  oUier  mandatory 
payment,  and  if  any  level  of  the  State 
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government  reimburses  these  providers 
for  the  costs  attributable  to  the  tax  or 
other  mandatory  payment  imposed,  the 
specific  amount  ineligibie  for  Federal 
matching  is  limited  to  the  lesser  of  the 
provider-specific  tax  or  any  other 
mandatory  payment  related  to  the 
Medicaid  program  or  the  amount  of 
extra  reimbursement  received  for  such 
payments. 

CommenL  A  number  of  commenters 
questioned  HCFA's  authority  to  issue 
the  proposed  regulation.  Many  of  these 
commenters  believed  the  proposal  was 
not  supported  by  any  authority  in  the 
Act  limiting  the  sources  of  the  State 
share  of  Medicaid  expenditures.  Others 
felt  the  proposal  was  unconstitutional 
and  interfered  with  a  State's  right  to 
levy  taxes. 

Response:  HCFA  does  not  agree  with 
these  comments.  Nothing  in  the 
proposed  rule  would  have  in  any  way 
limited  a  State's  flexibility  to  impose 
taxes  or  other  mandatory  payments,  or 
to  receive  donations  or  other  voluntary 
payments  from  Medicaid  providers. 
Rather,  the  proposal  would  have  set 
forth  tlie  consequences  on  FFP  of 
donations  or  other  voluntary  payments 
and  provider-specific  taxes  or  other 
mandatory  payments.  In  our  view,  this 
regulation  is  based  upon  sections  1903 
and  1905  of  the  Act.  'These  provisions  of 
the  Act  provide  for  FFP  in  State 
expenditures  for  medical  assistance. 
Donations  or  other  voluntary  payments, 
when  used  as  the  State  share  of  the  FFP 
payment,  permit  States  to  receive  the 
Federal  share  for  medical  assistance 
without  making  any  expenditures  of 
their  own.  Since  our  analysis  has  led  us 
to  conclude  that  funds  received  by 
States  from  provider  donations  or  other 
voluntary  payments  effectively  reduce 
the  expenditure  actually  made  by  the 
State  on  payments  to  these  providers, 
the  FFP  should  be  based  upon  the  net 
expenditure  made  by  the  State  and 
should  not  be  permitted  to  be  affected 
by  a  State's  use  of  revenues  from 
donations  or  other  voluntary  payments. 

Comment:  Several  States  and 
hospitals  expressed  the  view  that  the 
proposed  regidation  would  limit  States' 
ability  to  use  these  funds  for  program 
grow^  and  expansion,  and  would  have 
a  negative  impact  on  the  accessibility 
and  quality  of  care  provided  to 
Medicaid  recipients. 

Response:  HCFA  agrees  that  the 
proposed  offset  would  impact  on  State's 
use  of  these  funds.  Nonetheless,  HCFA 
supports  States'  efforts  to  expand  and 
improve  their  programs,  and  will 
certainly  share  in  the  costs  of  these 
improvements  as  provided  in  the 
Medicaid  statute.  We  do  not  believe  that 
States  should  be  permitted  to  use 


donated  funds,  however,  in  a  way  that 
effectively  alters  the  statutory  cost 
sharing  formula.  We  believe  that  States' 
use  of  donations  or  other  voluntary 
payments  has  the  result  of  effectively 
increasing  the  Federal  share  of  Medicaid 
costs  without  an  increase  in  State 
expenditures.  Consequently.  States 
using  donated  funds  are  obviating  their 
statutory  obligation  under  sections  1902, 
1903,  and  1905  of  the  Act  to  "expend" 
funds  for  medical  assistance.  While 
HCFA  supports  States'  expansion 
efforts,  it  does  not  believe  the  cost  of 
these  expansions  should  fall  on  the 
Federal  government  in  violation  of  the 
statutorily  authorized  cost-sharing 
formula. 

CommenL  One  State  Medicaid  agency 
expressed  its  view  that  the  proposal 
would  create  an  atmosphere  which 
would  encourage  States  to  manipulate 
the  system  for  funding  the  State  share. 

Response:  On  the  contrary.  HCFA 
believes  that  the  present  system,  under 
which  States  and  providers  are 
permitted  to  engage  in  a  variety  of 
donation  or  other  voluntary  payment 
programs  aimed  at  maximizing  FFP, 
leads  to  manipulation  of  the  system. 
HCFA  would  reiterate  that  the  proposal 
would  require  that  funds  donated  from 
providers  would  be  offset  from  nominal 
or  cash  expenditures  made  by  States  for 
medical  assistance  paymenU  before 
calculating  FFP.  This  procedure  would 
permit  FFP  to  be  based  on  the  net 
expenditures  made  by  States  and  FFP 
would  not  be  affected  by  the  States'  use 
of  donated  funds. 

Comment-  One  commenter  criticized 
the  example  included  in  the  NPRM  of 
the  effect  of  donations  or  other 
voluntary  payments  on  FFP.  This 
example  used  a  75  percent  Federal 
matching  rate.  The  conunenter 
expressed  the  view  that,  since  few 
States  have  such  a  high  Federal  match 
rate,  the  example  overstated  the  general 
effect  of  donated  funds. 

Response:  We  agree  with  the 
comment  to  the  extent  that  most  States 
have  matching  rates  below  the  level 
assumed  in  the  example.  As  the 
commenter  noted,  the  effect  of 
donations  or  other  voluntary  payments 
on  FFP  is  proportional  to  the  matching 
rate.  The  example  assumed  a  75  percent 
matching  rate  for  two  reasons.  First,  this 
was  approximately  the  match  rate  of  the 
State  described  in  the  example.  Second, 
we  wanted  to  illustrate  the  impact  that 
donations  or  other  voluntary  payments 
have  on  FFP.  While  the  specific  cost 
impact  is.  of  coiu-se,  dependent  on  the 
specific  Federal  matching  rate,  the 
example  is  valid  in  that  it  illustrates  our 
belief  that  provider  donations  or  other 
voluntary  payments  serve  to  increase 


the  real  Federal  share  of  Medicaid 
expenditures. 

Comment-  Severtd  commenters  asked 
if  HCFA  inadvertently  had  omitted  the 
material  in  the  current  S  433.45(a).  which 
outlines  when  public  funds  may  be  used 
as  the  State  share. 

Response:  Neither  the  proposed  rule 
nor  this  interim  final  rule  precludes 
States  from  receiving  provider  donations 
or  other  voluntary  payments.  However, 
in  both  the  proposed  rule  and  in  this 
interim  final  rule,  we  intentionally 
revised  S  433.45(a)  to  describe  how  a 
State's  net  expenditure  for  medical 
assistance  is  calculated  in  the  presence 
of  provider  donations,  tax  revenues,  or 
other  payments  made  directly  or 
indirectly  to  the  State,  County,  or  any 
other  governmental  instrumentality  from 
or  on  behalf  of  health  care  providers. 
Section  433.45{d]  will  apply  equally  to 
all  types  of  provider  donations  or 
voluntary  payments,  both  public  and 
private,  and  will  offset  any  monies 
received  from  provider  donations  or 
voluntary  payments  in  order  to 
determine  the  true  net  expenditure  for 
the  Federal  match.  With  respect  to 
provider-specific  taxes  or  other 
mandatory  provider-specific  payments. 
FFP  is  not  available  for  payment  to 
hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded  for  the  portion  of  the 
costs  apphcable  to  the  Medicaid 
program. 

Comment-  One  commenter  expressed 
concern  that  the  proposed  S  433.45(e)  (1) 
and  (2),  which  set  forth  the  methodology 
for  offsetting  provider-specific  taxes 
from  State  Medicaid  expenditures,  were 
difficult  to  understand  and  should  be 
clarified. 

Response:  As  a  result  of  the 
provisions  of  section  4701(b)(1)  of  Public 
Law  101-508  (discussed  above  in  the 
"Background"  portion  of  this  preamble), 
these  paragraphs  have  been  deleted  in 
their  entirety.  In  addition,  since  nothing 
in  Pub.  L 101-508  permits  States  to 
claim  FFP  for  any  imposed  tax  when  the 
State,  county,  or  other  governmental 
instrumentality  fails  to  pay  the  provider 
for  the  tax,  the  proposed  S  433.45(f)  has 
been  deleted. 

Comment-  Several  commenters 
expressed  concern  that  the  proposed 
rule  was  overly  broad  and  that 
clarification  of  these  temu  is  needed: 
offset,  provider,  transfer  of  funds, 
unfairly  affecting  FFP,  nominal  versus 
real,  organizations  related  to  the  State 
government,  fund,  and  instrumentality. 
Additionally,  some  commenters 
expressed  concern  that  this  rule  would 
prohibit  intergovernmental  transfers. 
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Response:  The  jenn  "health  care 
provider"  has  beer  clarified.  We  do  not 
agree  that  other  t^rms  in  the  proposed 
rule  were  overly  Uroad  or  in  need  of 
additional  clarificBtion.  The  proposed 
rule  published  on  p'ebruary  9, 1990 
contained  either  an  explicit  definition  or 
an  illustration  of  each  of  the  terms  listed 
above.  With  respact  to 
intergovernmental  transfers,  neither  the 
proposed  rule  nonthis  interim  final  rule 
prohibit  such  transfers. 

However,  this  interim  final  rule 
redesignates  proposed  S  433.45(g)  as 
S  433.45(e]  and  revises  it  to  clarify  that, 
when  calculating  $tate  expenditures 
that  are  claimabld  for  Federal  matching 
as  medical  assistance,  HCFA  subtracts 
from  nominal  Stane  expenditures 
incurred  on  or  aftf  r  January  1, 1992  the 
amoimt  of  any  revtenue  to  the  State 
generated  by  healui  care  providers  if 
that  revenue  resuBs  from  donations  or 
other  voluntary  payments  made  by  or  on 
behalf  of  the  provjders  to  the  State, 
County,  or  any  other  governmental 
instrumentality,  ^ditionally, 
repayment  of  a  provider-specific  tax  or 
any  other  mandatory  payment  that  can 
be  considered  applicable  to  the 
Medicaid  prograni  doesjiot  qualify  as 
an  allowable  expe  nditure  for  Federal 
matching  purpose  i. 

To  illustrate,  if  1 1  local  government 
accepts  and  trans;  ers  to  the  State 
Medicaid  Agency  jdonations  or  other 
s  received  directly 
oviders  or  indirectly 
that  received 
voluntary  payments 
from  health  care  riroviders,  this  revenue 
is  ineligible  for  Fe  ieral  matching  funds. 

With  respect  to  taxes  or  other 
mandatory  payments,  this  interim  final 
rule  affects  the  availability  of  Federal 
matching  funds  fo '  that  portion  of 
States'  payment  o '  the  costs  attributable 
to  the  Medicaid  pi  trtion  of  a  provider- 
specific  tax  or  oth  sr  mandatory 
payment,  that  is.  {  tax  or  mandatory 
payment  imposed  by  the  State  solely 
with  respect  to  ha  jpitals,  nursing 
facilities,  or  inten  lediate  care  facihties 
for  the  mentally  ntarded.  If  any  level  of 
the  State  government  imposes  a 
provider-specific  i  ax  or  any  other 
mandatory  paymc  nt,  and  if  any  level  of 
the  State  govemir  ent  reimburses  these 
providers  for  the  ( osts  attributable  to 
the  tax  or  mandatsry  payment  imposed, 
the  specific  amoui  it  ineligible  for 
Federal  matching  s  limited  to  the  lesser 
of  the  provider-sp  scific  tax  or  any  other 
mandatory  payment  related  to  the 
Medicaid  prograni  or  the  amoimt  of 
extra  reimbursement  received  for  such 
payments. 


voluntary  payme 
from  health  care 
from  organization 
donations  or  othe 


IV.  Provisions  of  this  Interim  Final  Rule 
with  Comment 

This  regulation  is  being  published  as 
an  interim  final  rule  with  comment  for 
two  reasons.  First,  Congress  imposed  a 
moratorium  on  issuing  a  donated  funds 
regulation  in  section  8431  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  100-647).  It 
prohibited  the  Secretary  from  "issuing 
any  final  regulation  prior  to  May  1, 1989, 
changing  the  treatment  of  voluntary 
contributions  *  *  *  utilized  by  States  to 
receive  Federal  matching  funds  under" 
Medicaid.  The  May  1st  date  has  been 
extended  several  times  since.  Most 
recently,  in  section  4701(a)  of  Public 
Law  101-508,  the  date  was  extended  to 
December  31, 1991.  We  plan  to  republish 
this  interim  final  rule  as  a  final  rule  as 
soon  as  possible  after  January  1, 1992. 

Additionally,  when  the  proposed  rule 
was  published,  most  State  financial 
programs  were  based  on  tax  funding 
mechanisms.  Since  then,  the  situation 
has  changed  dramatically;  there  Is  now 
widespread  use  of  State  donation  or 
other  voluntary  payment  programs  that 
unfairly  affect  the  Federal  share  of  FTP. 
We  wish  to  obtain  additional  public 
comments  on  our  specific  efforts  to 
curtail  State  abuse  of  donation  or  other 
voluntary  payment  programs.  We 
believe  that  publishing  an  interim  final 
rule  with  comment  will  give  us 
maximum  flexibility  and  will  give 
interested  parties  another  opportunity  to 
express  their  concerns.  Although  we 
could  issue  this  as  a  final  rule,  we  want 
to  obtain  additional  comments, 
specifically  on  those  portions  relating  to 
donations  or  other  voluntary  payments, 
before  January  1, 1992. 

Section  4207(j)  of  Public  Law  101-508 
grants  the  Secretary  the  authority  to 
issue  regulations  (on  an  interim  or  other 
basis)  as  may  be  necessary  to 
implement  the  provisions  of  Public  Law 
101-508.  Therefore,  we  have  included  in 
this  regulation  a  provision  at  the  new 
§  433.45(f)  implementing  section 
4701(b)(2)  of  Public  Law  101-508,  which 
amended  section  1903(i)  of  the  Act.  It 
precludes  FFP  in  State  repayment  of 
provider-specific  taxes  or  any  other 
mandatory  payments. 

The  provisions  of  this  interim  final 
rule  with  comment  differ  &om  the 
provisions  of  the  proposed  rale 
published  in  the  Federal  Register  on 
February  9, 1990  in  three  major  respects: 

In  the  proposed  rule,  we  suggested 
adding  a  paragraph  (c)  to  9  433.45 
("Determining  the  level  of  State 
expenditures  for  FFP  purposes.").  It 
would  have  stated  that,  when 
calculating  State  expenditures  that  are 
claimable  for  Federal  matching  as 


medical  assistance,  HCFA  subtracts 
from  nominal  State  expenditures  the 
amount  of  any  revenue  to  the  State 
generated  by  or  on  behalf  of  health  care 
providers  when  that  revenue  results 
from  donations  made  to  the  State  by  the 
providers  or  results  from  taxes  applied 
uniquely  to  providers.  This  procedure 
also  applies  to  State  revenues  generated 
by  taxes  paid  by  the  State  that  are 
imposed  on  payments  for  Medical 
Assistance.  In  this  interim  final  rule 
with  comment,  we  have  changed 
S  433.45(c)  to  read,  "When  calculating 
State  expenditures  that  are  claimable 
for  Federal  matching  as  medical 
assistance,  HCFA  subtracts  from 
nominal  State  expenditures  incurred  on 
or  after  January  1, 199Z  the  amount  of 
any  revenue  to  the  State  generated  by  or 
on  behalf  of  health  care  providers  when 
that  revenue  results  from  either 
donations  or  other  voluntary  payments 
made  to  the  State,  county,  or  any  other 
governmental  instrumentality,  by  or  on 
behalf  of  health  care  providers.  FFP  is 
not  available  for  that  portion  of  States' 
repayment  applicable  to  the  Medicaid 
program  to  facilities  for  costs 
attributable  to  a  provider-specific  tax  or 
other  mandatory  payment;  that  is,  a  tax 
or  mandatory  payment  imposed  by  the 
State,  county,  or  any  other  governmental 
instrumentality  solely  with  respect  to 
hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded. 

If  any  level  of  the  State  government 
imposes  a  provider-specific  tax  or  any 
other  mandatory  payment,  and  if  any 
level  of  the  State  government 
reimburses  these  providers  for  the  costs 
attributable  to  the  tax  or  mandatory 
payment  imposed,  the  specific  amount 
ineligible  for  Federal  matching  is  limited 
to  the  lesser  of  the  provider-specific  tax 
or  any  other  mandatory  payment  related 
to  the  Medicaid  program  or  the  amount 
of  extra  reimbursement  received  for 
such  payments." 

We  also  proposed  adding  a  new 
paragraph  (e)  to  S  433.45.  It  would  have 
stated  that,  "Unless  a  tax  has  been 
levied  on  all  businesses  or  entities  in  the 
State  and  does  not  uniquely  affect 
health  care  providers,  revenues  from 
taxes  are  offset  from  State 
expenditures".  In  this  interim  final  rule 
with  comment,  we  have  deleted  that 
paragraph.  We  have  added  a  paragraph 
(f)  to  S  433.45.  It  states  that  FFP  is  not 
available  for  that  portion  of  States' 
repayment  applicable  to  the  Medicaid 
program  to  facilities  for  costs 
attributable  to  a  provider-specific  tax  or 
any  other  mandatory  payment,  a  tax  or 
other  mandatory  payment  that  is  paid 
by  a  provided  and  is  imposed  solely  with 
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respect  to  hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded.  A  tax  or  mandatory 
payment  is  imposed  solely  with  respect 
to  one  or  more  of  those  three  entities  if 
no  other  entity  is  subject  to  the  identical 
tax  or  payment.  For  example,  assume  a 
situation  in  which  hospitals,  nursing 
facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded  are 
subject  to  a  5  percent  flat  tax  on  general 
revenues,  while  pharmacies  are  subject 
to  a  1  percent  flat  tax  on  general 
revenues.  Under  that  scenario,  the 
presence  of  the  1  percent  pharmacy  tax 
does  not  alter  the  fact  that,  for  the 
purposes  of  section  1903(i)(10)  of  the 
Act.  the  5  percent  tax  is  imposed  solely 
with  respect  to  hospitals,  nursing 
facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded. 
Similarly,  even  if  the  above  hypothetical 
example  were  changed  so  that  all  four 
entities  were  subject  to  the  same 
nominal  tax  rate  (that  is,  5  percent), 
pharmacies  would  still  not  be  subject  to 
the  identical  tax  imposed  with  respect  to 
the  other  three  entities  if  the  tax  base 
prescribed  for  pharmacies  differs  from 
that  of  the  other  groups,  or  if  the 
exclusions,  deductions,  or  credits 
available  to  pharmacies  differ  from 
those  available  to  the  other  groups. 
These  examples  are  illustrative;  taxes 
may  differ  in  other  respects  so  that  the 
tax  imposed  with  respect  to  one  entity  is 
not  the  same  as  the  tax  imposed  with 
respect  to  another  entity. 

A  provider  is  reimbursed  for  the  costs 
attributable  to  the  tax  when  any  one  of 
the  following  conditions  is  met: 
— A  cost-reimbursed  provider  includes 
the  cost  of  the  tax  on  its  cost  report. 
— A  provider  paid  on  a  prospective 
basis  includes  the  cost  of  the  tax  in  its 
base  year  costs  for  payment  rate 
calculation. 
— ^There  is  linkage  between  payment  to 
the  provider  and  the  tax  program.  For 
example,  this  linkage  is  deemed  to 
exist  when  any  of  the  following 
conditions  is  met: 
+  The  payment  (for  example, 
disproportionate  share  hospital 
adjustments)  signiflcantly  is 
correlated  to  the  provider's  tax 
payment. 
-f  A  provider  is  "held  harmless"  for 
its  tax  payment  by  an  effective 
guarantee  that  its  enhanced 
payment  will  be  a  substantial 
portion  of  the  cost  of  the  tax. 
+  The  increase  in  provider  payments 
integrally  is  related  to  the  tax 
program.  Examples  of  this  (integral 
relation)  would  be  dedicated  use  of 
the  tax  revenue  in  a  special  fund  or 
account  to  be  used  for  enhanced 


provider  payments,  or  statements  of 
legislative  purpose  in  State  enabling 
legislation  establishing  a  linkage. 

The  first  two  changes  were  made  to 
conform  to  the  provisions  of  section 
4701(b)(1)  of  Public  Law  101-508.  which 
added  paragraph  (t)  to  section  1902  of 
the  Act.  Section  1902(t)  generally 
precludes  the  Secretary  from  limiting 
payments  to  a  State  for  medical 
assistance,  attributable  to  taxes 
imposed  by  the  State.  Because  of  this 
provision,  we  have  modifled  the  portion 
of  the  proposed  rule  which  would  have 
required  offset  of  the  Medicaid  program 
share  of  revenues  attributable  to 
provider-speciflc  taxes  or  any  other 
mandatory  payments. 

The  third  change  is  consistent  with 
our  interpretation  of  section  4701(b)(2) 
of  Public  Law  101-508.  which  amended 
section  1903(i)  of  the  Act.  Section  1903(i) 
now  precludes  FFP  in  State  payments  to 
hospitals,  nursing  facilities  (MPs),  and 
intermediate  care  facihties  for  the 
mentally  retarded  (ICFs/MR)  to 
reimburse  the  facility  for  the  cost 
attributable  to  the  tax  imposed  by  the 
State  solely  with  respect  to  hospitals  or 
facilities.  This  provision  of  the 
regulation  in  no  way  precludes  States 
from  levying  provider-speciflc  taxes  or 
any  other  mandatory  payments. 

Finally,  two  provisions  of  the 
proposed  rule  have  been  clarifled.  The 
proposed  definition  of  "health  care 
provider"  has  been  restructured  and 
language  has  been  added  that  more 
explicitly  defines  what  the  proposed 
definition  meant  by  "a  relative  of  a 
provider".  In  addition,  the  proposed 
S  433.45(g),  entitled,  "Other  transfers", 
has  been  renumbered  as  S  433.45(e)  and 
retitled.  "Other  payments",  and  changed 
to  clarify  our  policy  on  other  payments. 

V.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
interim  final  rule  that  meets  one  of  the 
Executive  Order  12291  criteria  for  a 
"major  rule";  that  is,  that  is  likely  to 
result  in — 

•  An  annual  en^ect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Executive  Order  12612  requires  us  to 
prepare  an  analysis  of  any  regulation  or 
other  policy  statement  or  action  that  is 
likely  to  have  substantial  direct  effects 
on  the  operations  of  State  or  local 
governments,  limit  State  discretion  in 
the  administration  of  programs,  or 
preempt  State  law. 

In  addition,  we  generally  prepare  and 
publish  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  an  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  small  entities, 
but  we  consider  all  providers  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
interim  final  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

B.  Effect  on  Program  Expenditures 

In  the  last  several  years.  States  have 
increased  dramatically  their  use  of 
donations  or  other  voluntary  payments 
and  tax  payments  from  health  care 
providers  to  increase  the  Federal  share 
of  Medicaid  expenditures.  Effective 
January  1. 1992,  this  interim  final  rule 
with  comment  requires  that  the  amount 
of  funds  donated  from  Medicaid 
providers  be  offset  from  Medicaid 
expenditures  before  calculating  the 
amount  of  FFP  in  Medicaid 
expenditures.  Currently,  States  tax  and 
seek  donations  or  other  voluntary 
payments  from  Medicaid  providers 
specifically  and  use  these  funds  as  their 
share  of  Medicaid  expenditures.  The 
taxes  or  other  mandatory  payments  and 
donations  or  other  voluntary  payments 
generate  additional  Federal  matching 
funds  for  the  States  without  the 
expenditure  of  State  funds.  This  interim 
final  rule  with  comment  also  implements 
section  4701(b)(2)  of  Public  Law  101-508, 
which  precludes  FFP  in  State  payments 
to  hospitals,  nursing  facilities  and 
intermediate  care  facilities  for  the 
mentally  retarded  for  facility  costs  that 
are  attributable  to  provider-specific 
State  taxes.  We  estimate  that 
approximately  19  States  use  provider 
tax  programs  and  19  use  provider 
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donation  or  other  voluntary  pajonent 
programs  which  will  generate  an 
estimated  $3  billion  in  Federal  matching 
funds  in  FY  199i.  We  believe  programs 
like  these  will  gf  nerate  even  more 
Federal  matchir^  funds  as  more  States 
move  to  implement  provider  tax  or  other 
mandatory  payment  or  donation  or  other 
vohmtary  payment  programs. 

It  is  difficult  tp  anticipate  precisely 
what  action  Stajes  will  take  as  a  result 
of  this  interim  fihal  rule.  Since  the  effect 
of  this  interim  final  rule  with  comment 
could  exceed  the  $100  million  threshold, 
it  is  a  major  ruW  under  Executive  Order 
12291  and  a  regulatory  impact  analysis 
is  required.  Furthermore,  since  this 
interim  final  rule  with  comment  could 
have  a  significant  economic  impact  on 
some  small  entijies,  we  are  preparing  a 
voluntary  analysis  to  conform  to  the 
objectives  of  Executive  Order  12612,  the 
RFA,  and  section  1102(b)  of  the  Act. 

C  Effect  on  Proiiders 

As  a  result  of  Ithis  interim  final  rule 
with  comment.  State  programs  may  shift 
away  from  donations  or  other  voluntary 
payments  and  disallowed  provider- 
specific  tax  or  any  other  mandatory 
payment  programs  to  mechanisms 
which  fall  outside  this  regulation. 

According  to  Office  of  Inspector 
General  (OIG)  Report  No.  A-14-91- 
01010.  dated  M^  10, 1991.  one  State 
enacted  a  provider  tax  program  to  tax 
noninstitutionalj  Medicaid  providers. 
The  State  increased  fees  to  the 
providers  and  tien  deducted  the 
increase  from  tneir  payments  as  a  tax. 
The  State  vdll  t^n  use  the  "tax 
revenue"  as  the| State's  share  of  the 
payments  and  report  the  total  payment 
for  Federal  matching.  Other  States  may 
resort  to  the  usa  of  similar  provider  tax 
programs  to  generate  additional  Federal 
matching  fundsJ  since  this  interim  final 
rule  with  comment  restricts  the  use  of 
provider  donation  or  other  voluntary 
payment  progra  ms  as  a  State's  share  in 
Medicaid  exper  ditures. 

In  addition,  s<  )me  States  have  directly 
linked  donation  and  other  voluntary 
payment  programns  to  increases  in 
Medicaid  hospital  payment  rates.  Other 
States  have  levied  taxes  or  other 
mandatory  payments  on  providers  and 
modified  Mediaaid  payment  rates  in 
such  a  way  as  to  reimburse  the  provider 
for  the  cost  of  tie  tax.  Thus,  it  might  be 
argued  that  thia  interim  final  rule  with 
comment  could  preclude  providers  from 
an  opportunity  to  receive  increased 
payments  for  services  furnished  to 
Medicaid  recipients.  We  concede  that 
this  might  be  tnie,  but  only  to  the  extent 


that  the  State  ii 


alternative  soui  ces  of  State  funds  to 


unable  to  find 


finance  these  increases  in  payment 
rates.  > 

D.  Conclusion 

In  keeping  with  the  requirements  of 
Executive  Order  12612,  we  have 
determined  that  we  are  facing  a  problem 
of  national  scope.  States  using  donated 
fimds  are  circiunventing  their  obligation 
under  sections  1902, 1903,  and  1905  of 
the  Act  to  "expend"  funds  for  medical 
assistance.  Therefore,  we  are  justified  in 
requiring  the  offset  of  provider 
donations  or  other  voluntary  payments 
and  certain  taxes  or  other  mandatory 
payments  from  the  nominal  or  cash 
Medicaid  expenditures  before 
calculating  the  Federal  share  of 
Medicaid  expenditures. 

Moreover,  the  provision  of  this  interim 
final  rule  with  comment  that  precludes 
FFP  in  State  payments  to  hospitals, 
niu^ing  facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded 
which  reimburse  the  facility  for  the  cost 
attributable  to  the  tax  imposed  by  the 
State  solely  with  respect  to  hospitals  or 
facilities,  is  consistent  virith  our 
interpretation  of  section  4701(b)(2)  of 
Public  Law  101-508,  which  amended 
section  1903(i)  of  the  Act. 

This  interim  final  rule  with  comment 
will  in  no  way  preclude  States  from 
increasing  their  share  of  Medicaid 
expenditure  from  other  sources. 

VI.  Informadon  Collection  Requirements 

These  proposed  changes  would  not 
impose  information  collection 
requirements;  consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

vn.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

VIU.  List  of  Subjects  in  42  CFR  Part  433 

Administrative  practice  and 
procedure.  Child  support.  Claims.  Grant 
programs-healtli,  Medicaid,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  42  CFR  part  433.  subpart  B  is 
revised  as  set  forth  below: 


PART  433— STATE  nSCAL 
ADMINISTRATION 

Subpart  B— <Sen«ral  Administrattve 
Requirements 

1.  The  authority  citation  for  part  433  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102. 1902(a)(4), 
1902(a)(ie).  1902(a)(25).  1902(a)(45),  1902(t), 
1903(a)(3),  1903(d)(2).  1903(d)(5).  1903(i). 
1903(0).  1903(p),  1903(r),  1912,  and  1917  of  the 
Social  Security  Act  (42  U.S.C.  1302. 
1396a(a)(4),  1396a(a)(18),  139ea(a)(25). 
1396a(a)(45),  1396b(a)(3),  139eb(d)(2), 
1396b(d)(5).  1396b(o),  1396b{p),  1396b(r), 
1396k.  and  1396(p). 

2.  Section  433.45  is  revised  to  read  as 
follows: 

§433.45    Determining  the  level  of  SUte 
expenditures  for  FFP  purposes. 

(a)  Purpose.  This  section  describes 
how  a  State's  net  expenditure  for 
medical  assistance  is  calculated  in  the 
presence  of  donations,  tax  revenues  or 
other  transfers  to  the  State  from  those 
who  receive  Medicaid  payments  from 
the  State.     . 

(b)  Definitions.  As  used  in  this  section 
unless  tiie  context  indicates  otherwise: 

(1)  Health  care  provider  includes 
any— 

(i)  Medicaid  providers; 

(ii)  Organization  or  association  of 
which  Medicaid  providers  are  members; 

(iii)  Person  who  has  an  ownership  or 
control  interest  (as  defined  in  section 
1124(a)(3)  of  the  Social  Security  Act)  in 
a  Medicaid  provider 

(iv)  Spouse,  parent,  child,  or  sibling  of 
an  individual  described  in  paragraphs 
(b)(1)  (i)  through  (iii)  of  this  section;  or 

(v)  Individual  or  entity  that  is  a  major 
customer  or  supplier  of  a  Medicaid 
provider. 

(2)  Net  expenditure  means  the  amount 
of  a  State's  cash  or  nominal 
expenditures  for  Medicaid  services, 
reduced  by  the  revenues  derived  from 
either  donations  or  other  voluntary 
payments  made  by  or  on  behalf  of 
health  care  providers. 

(c)  General  rule.  When  calculating 
State  expenditures  that  are  claimable 
for  Federal  matching  as  medical 
assistance.  HCFA  subtracts  from 
nominal  State  expenditures  incurred  on 
or  after  January  1, 1992,  the  amount  of 
any  revenue  to  the  State  generated  by 
health  care  providers  when  that  revenue 
results  from  either  donations  or  other 
voluntary  payments  made  to  the  State, 
county,  or  any  other  governmental 
instrumentality,  by  or  on  behalf  of 
health  care  providers.  FFP  is  not 
available  for  that  portion  of  States' 
repayment  applicable  to  facilities  for 
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costs  attributable  to  the  Medicaid 
portion  of  a  provider-specific  tax;  that 
is,  a  tax  imposed  by  the  State,  county,  or 
other  governmental  instrumentality 
solely  with  respect  to  hospitals,  nursing 
facilities,  or  intermediate  care  facilities 
for  the  mentally  retarded.  If  any  level  of 
the  State  government  imposes  a 
provider-specific  tax  or  any  other 
mandatory  payment  and  if  any  level  of 
the  State  government  reimburses  these 
providers  for  the  costs  attributable  to 
the  tax  imposed,  the  specific  amount 
ineligible  for  Federal  matching  is  limited 
to  the  lesser  of  the  provider-specific  tax 
or  any  other  mandatory  payment  related 
to  the  Medicaid  program  or  the  amount 
of  extra  reimbursement  received  for 
such  payments. 

(d)  Donations.  Effective  January  1, 
1992,  when  a  donation  or  other 
voluntary  payment  is  made  by  or  on 
behalf  of  a  health  care  provider  to  the 
State,  county,  or  other  governmental 
instrumentality,  the  revenue  from  the 
donated  amount  is  offset  and  subtracted 
from  the  State's  nominal  expenditures. 

(e)  Other  payments.  Effective  January 
1, 1992,  the  general  rule  set  forth  in 
paragraph  (c)  of  this  section  and  the  rule 
set  forth  in  paragraph  (f)  of  this  section 
apply  to  any  voluntary  or  mandatory 
payment  of  funds.  In  the  case  of 
donations  or  other  voluntary  payments 
made  by  or  on  behalf  of  health  care 
providers  or  related  organizations  either 
directly  or  indirectly  to  State,  county,  or 
any  other  government  instrumentality, 
HCFA  subtracts  these  payments  from 
nominal  State  expenditures  in 
accordance  with  paragraph  (c]  of  this 
section.  With  respect  to  provider- 
specific  taxes  or  any  other  mandatory 
provider-specific  payments,  FFP  is  not 
available  for  that  portion  of  States' 
repayment  applicable  to  the  Medicaid 
program  in  accordance  with  paragraph 
(f)  of  this  section. 

(f)  Provider-specific  taxes.  Effective 
January  1. 1992,  FFP  is  not  available  for 
that  portion  of  States'  repayment 
applicable  to  the  Medicaid  program  to 
facilities  for  costs  attributable  to  a 
provider-specific  tax,  that  is,  a  tax  or 
other  mandatory  pajrment  that  is  paid 
by  a  provider  and  is  imposed  solely  with 
respect  to  hospitals,  nursing  facilities,  or 
intermediate  care  facilities  for  the 
mentally  retarded.  A  tax  or  other 
mandatory  payment  is  imposed  solely 
with  respect  to  one  or  more  of  those 
three  entities  if  no  other  entity  is  subject 
to  the  identical  tax  or  mandatory 
payment.  Examples  of  taxes  which  are 
not  identical  are  those  with  different 
nominal  tax  rates,  different  tax  bases,  or 
different  exclusions,  deductions,  or 
credits  available  to  the  provider.  A 


provider  is  reimbursed  for  the  costs 
attributable  to  the  tax  when  any  one  of 
the  following  conditions  is  met: 

(1)  A  cost-reimbursed  provider 
includes  the  cost  of  the  tax  on  its  cost 
report. 

(2)  A  provider  paid  on  a  prospective 
basis  includes  the  cost  of  the  tax  in  its 
base  year  costs  for  payment  rate 
calculation. 

(3)  There  is  linkage  between  payment 
to  the  provider  and  the  tax  program.  For 
example,  this  linkage  is  deemed  to  exist 
when  any  of  the  following  conditions  is 
met: 

(i)  The  payment  (for  example, 
disproportionate  share  hospital 
adjustments)  significantly  is  correlated 
to  the  provider's  tax  payment. 

(ii)  A  provider  is  "held  harmless"  for 
its  tax  payment  by  an  effective 
guarantee  that  its  enhanced  payment 
will  be  a  substantial  portion  of  the  cost 
of  the  tax. 

(iii)  The  increase  in  provider 
payments  integrally  is  related  to  the  tax 
program.  Examples  of  this  (integral 
relation]  would  be  the  dedicated  use  of 
the  tax  revenue  in  a  special  fund  or 
account  to  be  used  for  enhanced 
provider  payments,  or  statements  of 
legislative  purpose  in  State  enabling 
legislation  establishing  a  linkage. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Prt^am) 

Dated:  September  6, 1991. 
Gail  R.  WUensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  September  6, 1991. 
Louis  W.  SuUivan, 
Secretary. 
[FR  Doc.  91-22001  Filed  9-10-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  221 
[Docket  No.  R-125] 
RIN  2133-AA79 

Regulated  Tranaactlona  Involving 
Documented  Vessels  and  Other 
Maritime  Interests;  Correction 

agency:  Maritime  Administration,  DOT. 
action:  Correction  in  interim  final  rule. 

summary:  The  Maritime  Administration 
("MARAD")  is  issuing  this  notice  to 
correct  parts  of  the  interim  final  rule 
which  appeared  in  the  Federal  Register 
on  Wednesday,  July  3, 1991  (56  FR 
30654). 


FOR  FURTHER  INFORMATION  CONTACT 

Robert  J.  Patton,  Jr.,  Deputy  Chief 
Counsel,  Maritime  Administration, 
Washington,  DC  20590,  tel.  (202)  366- 
5712. 

SUPPtEMCNTARY  INFORMATION:  Section 
102  of  Public  Law  100-710,  that  became 
effective  on  January  1, 1989,  amended 
and  codified  the  former  Ship  Mortgage 
Act  of  1920,  parts  of  which  MARAD 
administers.  In  implementing  the 
changes  effected  by  section  102  of  Public 
Law  100-710,  MARAD  initially 
published  an  interim  final  rule  on 
February  2, 1989,  with  opportunity  for 
public  comment  (54  FR  5382).  followed 
by  a  notice  of  proposed  rulemaking 
(NPRM)  on  April  13, 1990  (55  FR  14040) 
and  a  second  interim  final  rule  on  July  3, 
1991  (54  FR  30654),  again  with 
opportunity  for  public  comment. 

The  July  3, 1991  interim  final  rule 
states,  in  SS  221.11  and  221.13, 
circumstances  under  which  MARAD 
approval  of  transactions  involving 
transfers  of  vessel  interests  to 
noncitizens  is  required.  In  this  regard, 
5  221.11(c)  specifies  four  types  of  vessels 
that,  by  statute,  do  not  require  MARAD 
approval  if  operated  exclusively  and 
with  bona  fides  for  one  or  more  of  the 
described  uses  when  appropriately 
documented  by  the  U.S.  Coast  Guard. 
Reference  in  that  section  to  operation 
"under  the  appropriate  license  or 
endorsed  registry"  is  incorrect.  The 
language  should  have  been  identical  to 
that  appearing  in  \  221.23(a),  Notice/ 
approval  of  noncitizen  mortgagees.  The 
latter  reference  is  technically  correct 
under  the  documentation  laws  (Chapter 
121.  Title  46,  United  States  Code). 
Accordingly,  MARAD  is  conforming  this 
description  in  9  221.11(c)  to  that  in 
S  221.23(a),  to  read,  "under  a  Certificate 
of  Documentation  with  an  appropriate 
endorsement".  Section  221.15(c)(4),  in 
providing  for  forfeiture  of  the  vessel  as 
penalty  for  failure  to  obtain  MARAD 
approval  for  the  foreign  transfer  of 
documented  vessels  other  than  for 
scrapping  fails  to  cite,  as  authority,  46 
App.  use.  808.  MARAD  is  correcting 
that  inadvertent  omission  by  making 
reference  to  46  App.  U.S.C.  808  in  that 
section.  In  addition  {  221.29  was 
incorrectly  designated  as  S  221.31. 

Accordingly,  46  CFR  part  221  is 
corrected  as  follows: 

1.  The  authority  citation  for  Part  221 
continues  to  read  as  follows: 

Authority:  Seco.  2, 9. 37. 41  and  43.  Shipping 
Act,  1916.  as  amended:  Sees.  204(b)  and  705, 
Merchant  Marine  Act,  1936,  as  amended  (46 
App.  U.S.C.  802.  803.  808,  835,  839,  841a, 
1114(b),  1195):  46  U.S.C.  chs.  301  and  313:  .49 
U.S.C.  336:  49  CFR  1.86. 
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2.  Section  221.11  is  amended  by 
correcting  parasraph  (c)  to  read  as 
follows:  T 

§221.11    nequired  approvats. 

***** 

(c)  The  approvals  required  by 

paragraph  (a)  of  this  section  are  not 
required  for  the  following  Documented 
Vessel  types  if  uie  vessel  has  been 
operated  exclufively  and  with  bona 
fides  for  one  on  more  of  the  following 
uses,  under  a  Certificate  of 
Documentation!  with  an  appropriate 
endorsement  aid  no  other,  since  initial 
documentation  or  renewal  of  its 
docimientation  Ifollowing  construction, 
conversion,  or  Transfer  from  foreign 
registry,  or,  if  itj  has  not  yet  so  operated, 
if  the  vessel  ha$  been  designed  and  built 
and  will  be  opci-ated  for  one  or  more  of 
the  following  uses: 

(1)  A  Fishing  Vessel; 

(2)  A  Fish  Processing  Vessel 

(3)  A  Fish  Tender  Vessel;  and 

(4)  A  Pleasurfe  Vessel. 

A  vessel  of  a  tw>e  specified  in 
paragraphs  (a)pH3)  of  this  section  will 
not  be  ineligible  for  the  approval 
granted  by  this  [paragraph  by  reason  of 
also  holding  or  having  held  a  Certificate 
of  Documentation  with  a  coastwise 
endorsement,  so  long  as  any  trading 
under  that  authority  has  been  only 
incidental  to  th  s  vessel's  principal 
employment  injthe  fisheries  and  directly 
related  thereto. 


§221.15    [Corr^edl 

3.  In  5  221.15 
end  of  the  first 
read  "46  App.  1 


c](4]  the  citation  at  the 
sentence  is  corrected  to 
S.C.  808  and  839." 


§221.31    [Rede  lignated  as  §221.29] 

4.  Section  22  .31  title  "Approval  of 
corporate  citiz(  n  trustee"  is  correctly 
redesignated  an  §  221.29. 

Dated:  Septem  >er  6, 1991. 
|oel  C  Richard, 
Assistant  Secreti  try.  Maritime 
Administration. 
(FR  Doc.  91-2131 7  Filed  9-ll-«l;  &45  am] 

BtLUNO  COOC  4«1»  Sl-ll 


FEDERAL  MAffiTIME  COMMISSION 

46  CFR  Parts  560  and  S72 
[Docket  No.  91-|d2] 

Electronic  FAttg  of  Agreement 
Reports  and  If  inutes 

aqcmcy:  Federlal  Maritime  Commission. 
ACTKNC  Final  i  ule. 


summary:  The  Federal  Maritime 
Commission  ("  Commission"  or  'TMC') 


amends  its  rules  regarding  filing  of 
reports  and  minutes  by  agreement 
parties  to  permit  direct  electronic 
transmission.  This  amendment  is  an 
accommodation  to  the  continuing 
growth  of  electronic  data  interchange 
and  should  benefit  filers  and  the 
Commission. 
EFFEcmrc  date:  Effective  October  15, 

1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C  Polking,  Secretary,  Federal 

Maritime  Commission,  1100  L  Street 

NW.,  Washington,  DC  20573-0001.  (202) 

523-5725. 

SUPPLEMENTARY  INFORMATION:  The 

Commission's  rules  regarding  agreement 
filings  (parts  660  and  572  of  title  46  CFR) 
contain  requirements  for  filing  of 
various  reports  including  minutes, 
shipper  requests  and  complaints  and 
indices  of  documents.  The  current  rules 
contemplate  such  filings  being  made  in 
hard  paper  copy. 

Given  the  general  proliferation  of  the 
use  of  electronic  data  interchange  both 
at  the  Commission  and  in  the  industry, 
the  Commission  in  this  proceeding  has 
proposed  '  to  permit,  but  not  mandate, 
the  filing  of  such  agreement  reports  and 
minutes  through  direct  electronic 
transmission  to  Commission 
headquarters.  As  stated  in  the  proposed 
rulemaking,  the  proposal  contemplates 
modem  to  modem  transfer  of  ASCII  text. 
The  Commission  would  use  an  AT  class 
personal  computer,  2400  baud  modem 
and  FMC-developed  commimication 
software  which  would  be  compatible 
with  any  communications  software  used 
by  filers.  Transmission  would  be  limited 
to  certain  hours  of  Commission  business 
days;  viz.  after  2  p.m.  Eastern  time,  but 
would  be  allowed  during  nonbusiness 
hours  of  the  Commission.  This 
arrangement  is  designed  to 
accommodate  filing  parties  located  in 
different  time  zones  and  to  avoid  the 
need  for  the  Commission  to  dedicate  a 
terminal  full  time  for  this  purpose. 

The  Commission's  rules  currently 
provide  that  certain  agreement  report 
filings  are  to  be  certified  by  an 
agreement  official.  This  requires 
inclusion  of  the  signature  of  the 
certifying  official.  Accordingly,  the 
Proposed  Rule  provided  for  the  issuance 
of  a  Personal  Identification  Number 
("PIN")  to  satisfy  the  signature 
requirement.  Parties  seeking  to  use  the 
electronic  filing  system  would  submit  a 
statement  in  advance  agreeing  that 
inclusion  of  the  PIN  in  die  transmission 
constitutes  the  signature  of  the  certifying 
official.  The  Proposed  Rule  also 
contemplates  use  of  passwords  to 


'  56  FR  1966;  January  18, 1991. 


prevent  unauthorized  filings.  The 
password  would  be  unique  to  each 
electronic  fUer. 

Finally,  the  Proposed  Rule  clarifies 
requirements  hi  46  CFR  part  672  for  hard 
copy  fdings  to  reflect  the  current 
division  of  responsibility  at  the 
Commission  viz.,  that  terminal 
agreement  filings  are  to  be  lodged  with 
the  Bureau  of  Domestic  Regulation  and 
other  agreement  filings  are  to  be  lodged 
with  the  Bureau  of  Trade  Monitoring.* 

Comments  to  the  Notice  of  Proposed 
Rulemaking  were  submitted  by  several 
major  ocean  common  carrier 
conferences.'  These  commenters  all 
generally  support  the  basic  thrust  of  the 
rule,  but  urge  either  clarification  or 
revision  in  part. 

Commenters  generally  questioned  the 
provision  of  the  Proposed  Rule  which 
would  limit  the  issuance  of  a  WN  to  one 
for  each  agreement,  especially  if  that 
provision  is  intended  to  be  restricted  to 
cover  only  a  single  designated  persoiL 
Commenters  point  out  that  typically 
conference  agreement  submissions 
might  be  prepared  and  signed  by  any  of 
several  different  persons  representing 
different  committees  or  rate  groups  or 
different  levels  of  agreement  officials. 
Commenters  request  that  provision  be 
made  for  multiple  duly  designated 
persons  per  agreement  to  be  covered  by 
PINs. 

We  agree  that  the  proposed  restriction 
of  one  PIN  per  agreement  should  not  be 
interpreted  to  limit  the  use  of  the 
agreement's  PIN  to  a  single  designated 
person.  Accordingly,  the  Final  Rule  will 
expressly  indicate  that,  where  a  filing 
party  has  more  than  one  official 
authorized  to  file,  each  additional 
official  must  submit  a  statement  to  the 
Commission  agreeing  that  inclusion  of 
the  PIN  constitutes  the  signature  of  that 
filing  official.  As  an  added  security 
measure  we  are  adopting  the  suggestion 
of  a  commenter  that  such  statements  be 
countersigned  by  the  principal  official  of 
the  filing  party. 

Commenters  also  suggested  that  for 
security  and  other  reasons  there  should 
be  a  procedure  to  cancel  or  change  PIN 
numbers  when  an  agreement  official  is 
no  longer  authorized  to  make  filings.  We 


*  Sulxequent  to  the  proposed  rule  this  divisran  of 
responsibility  was  eliminated  so  that  all  such  fijinga 
now  are  to  t>e  lodged  with  the  newly  designated 
Bureau  of  Trade  Monitoring  and  Analysis.  These 
changes  are  reflected  in  this  final  rule. 

■  Commenters  are  the  North  Europe-USA  Rale 
Agreement  and  USA-North  Europe  Rate  Agreement; 
the  Asia  North  American  Eastbound  Rate 
Agreement  and  South  Europe  USA  Freight 
Conference:  the  Trans-Padfic  Freight  Conference  of 
]apan  and  the  Japan  Atlantic  and  Gulf  Freight 
Conference:  and  the  Transpacific  westbound  Rate 
Agreement 
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concur  and  have  adopted  the  further 
suggestion  that  a  PIN  and  designation  of 
authorized  idling  ofTiciais  can  be 
cancelled  or  changed  upon  request  of 
the  principal  official  of  the  filing  party. 

One  other  concern  about  security  was 
expressed,  viz.,  guarding  against 
improper  access  to  filed  data  by 
outsiders.  Use  of  modem  will  be  limited 
to  the  functi(m  of  electronic  filing  and 
will  not  result  in  ability  to  remotely 
access  or  retrieve  filed  information.  The 
FMC's  database  will  not  be  internally 
networked  so  that  control  over  access  to 
such  data  will  be  no  different  than  under 
the  current  paper  systenL 

One  commenter  suggested  that 
industry  input  should  be  permitted  in 
developing  the  technical  aspects  of 
electronic  filing  which,  as  the 
Commission  stated  in  the  proposed  rule, 
are  to  be  published  in  a  users  manual  In 
this  regard,  a  procedure  for  electronic 
confirmation  of  receipt  of  filings  is 
requested.  The  electronic  filing  system 
contemplated  by  this  rule  is 
uncomplicated  and  straightforward.  The 
user  manual  already  has  been  prepared 
and  is  available  at  the  Commission's 
Office  of  Information  Resources 
Management  ("OIRM").  It  will  include  a 
provision  for  electronic  confirmation  of 
receipt  of  filings.  Suggestions  regarding 
the  manual,  including  specific  proposals 
for  improvement,  can  be  made  by  users 
at  any  time  by  contacting  OIRM. 

Finally,  we  have  adopted  a  suggestion 
to  clarify  that  filings  may  be  made  at 
any  time  except  between  the  hours  of 
8:30  a.m.  and  2  p.m.  Eastern  time  on 
Commission  business  days. 

Although  the  Commission  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  has  nonetheless 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  final  rule  is 
not  a  "major  rule"  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  e05(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 


organizational  units  or  small 
governmental  organizations. 

The  Final  Rule  does  not  contain 
Information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501.  et 
seq.)  as  implemented  by  regulations 
prescribed  within  5  CFR  part  132a 
Accordingly,  OMB  approval  of  the 
.proposed  rule  is  not  required. 

List  of  Subjects 

46  CFR  Part  560 

Administrative  practice  and 
procedure.  Antitrust,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  572 

Administrative  practice  and 
procedure.  Antitrust  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  the  Federal  Maritime 
Commission  amends  parts  560  and  572 
of  title  46  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  560— [AMENDED] 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553,  46  U.S.C.  app.  814, 
817(a],  820,  821,  833a  and  841a. 

2.  Section  560.701  is  amended  by 
adding  a  new  paragraph  (c)  reading  as 
follows: 

§  560.701    General  requlraments. 

***** 

(c)  Reports  and  minutes  required  to  be 
filed  by  this  subpart  may  be  filed  by 
direct  electronic  transmission  in  lieu  of 
hard  copy.  Detailed  information  on 
electronic  transmission  is  available  fi^m 
the  Commission's  Bureau  of  Trade 
Monitoring  and  Analysis.  Certification 
and  signature  requirements  of  this 
subpart  can  be  met  on  electronic 
transmissions  through  use  of  a  pre- 
essigned  Personal  Identification  Nimiber 
(PIN)  obtained  from  the  Commission. 
PINs  can  be  obtained  by  an  official  of 
the  filing  party  by  submitting  a 
statement  to  the  Commission  agreeing 
that  inclusion  of  the  PIN  in  the 
transmission  constitutes  the  signature  of 
the  official.  Only  one  PIN  will  be  issued 
for  each  agreement.  Where  a  filing  party 
has  more  than  one  official  authorized  to 
file  minutes  or  reports,  each  additional 
official  must  submit  such  a  statement 
countersigned  by  the  principal  official  of 
the  filing  party.  Each  filing  official  will 
be  issued  a  unique  password.  A  PIN  or 
designation  of  authorized  filing  officials 


may  be  canceled  or  changed  at  any  time 
upon  the  written  request  of  the  prind'>al 
official  of  the  filing  party.  Direct 
electronic  transmission  filings  may  be 
made  at  any  time  except  between  the 
hours  of  8:30  a.m.  and  2  p.m.  Eastern 
time  on  Commission  business 
days. 

PART  572— [AMENDED] 

3.  The  authority  citation  for  part  572 
continues  to  read: 

Authority:  5  U.S.C  553, 48  U.S.C.  app.  1701- 
1707. 1709-1710. 1712  and  1714-1717. 

4.  In  {  572.701,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  572.701    General  requirement*. 

(a)  (1)  Address.  Reports  required  by 
this  subpart  should  be  addressed  to  the 
Commission  as  follows:  Director,  Bureau 
of  Trade  Monitoring  and  Analysis, 
Federal  Maritime  Commission, 
Washington,  DC  20573-0001. 

The  lower,  left-hand  comer  of  the 
envelope  in  which  each  report  is 
forwarded  should  indicate  the  subject  of 
the  report  and  the  related  agreement 
number.  For  example:  "Minutes, 
Agreement  5000." 

(2)  Electronic  filing.  Reports  and  ,  . 
minutes  required  to  be  filed  by  this 
subpart  may  be  filed  by  direct  electronic 
transmission  in  lieu  of  hard  copy. 
Detailed  information  on  electronic 
transmission  is  available  fi'om  the 
Commission's  Bureau  of  Trade 
.  Monitoring  and  Analysis.  Certification 
and  signature  requirements  of  this 
subpart  can  be  met  on  electronic 
transmissions  through  use  of  a  pre- 
assigned  Personal  Identification  Number 
(PINj  obtained  from  the  Commission. 
PINs  can  be  obtained  by  submission  by 
an  official  of  the  filing  party  of  a 
statement  to  the  Commission  agreeing 
that  inclusion  of  the  PIN  in  the 
transmission  constitutes  the  signature  of 
the  official.  Only  one  PIN  will  be  issued 
for  each  agreement  Where  a  filing  party 
has  more  than  one  official  authorized  to 
file  minutes  or  reports,  each  additional 
official  must  submit  such  a  statement 
countersigned  by  the  principal  official  of 
the  filing  party.  Each  filing  official  will 
be  issued  a  unique  password.  A  PIN  or 
designation  of  authorized  filing  officials 
may  be  canceled  or  changed  at  any  time 
upon  the  written  request  of  the  principal 
official  of  the  filing  party.  Direct 
electronic  transmission  filings  may  be 
made  at  any  time  except  between  the 
hours  of  8:30  a.m.  and  2  p.m.  Eastern 
time  on  Commission  business  days. 
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By  the  Commission 
RomM  D.  Muiphy. 

Assistant  Secretary. 

(FR  Doc.  91-21664  Fil^  9-11-81;  8:45  am] 

WLLiMG  COOC  (Tao-Ol-Ml 


INTERSTATE  COMMERCE 
COMMISSION 


49  CFR  Parte 


112l| 


and  1152 


[Ex  Parte  No.  400  (S^b-No.  3);  Ex  Part*  No. 

274  (Sub-No.  21A)1 

Rail  Exemption  Procedures;  New 
Requirement  That  Maps  Be  SulMnitted 
In  All  Rail  AtMindof  ment  Exemption 
Proceedings 

AGENCY:  Interstate  jCommerce 

Commission. 

action:  Final  rule. 


SUMIMARV:  The  Coif  mission  is  reissuing 
its  procedures  for  rfeil  exemption 
petitions  filed  und^  49  U.S.C.  10505  as  a 
new  part  1121  of  title  49  of  the  Code  of 
Federal  Regulation^  (CFR)  as  set  forth 
below.  The  procedi^res  were  published 
originally  at  45  FR  $5182  on  December 
24, 1980.  and  clarified  at  46  FR  7505  on 
January  23, 1981.  Tie  procedures  for 
handling  exemption  petitions  have  not 
been  changed  substantively. 
Requirements  for  iiitennodal 
transactions  and  environmental  reports 
have  been  added,  i  nd  the  methods  for 
public  comment  thi  ough  petitions  to 
reopen  or  to  revoke  are  clarified.  The 
recently  adopted  miap  requirement  in  49 
CFR  1152.60(a)  is  being  amended  to 
reflect  the  reissued  exemption 
procedures. 

EFFECTIVE  DATE:  Tl|is  regulation  is 
effective  September  30, 1991,  except  for 
§  1152.60(a)  which  will  be  effective 
November  13, 1991 J 
FOR  FURTHER  INFOIfMATION  CONTACT 
Joseph  H.  Dettmar,j(202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721]. 
SUPPI^MENTARY  INFORMATtON:  The 
Commission's  procedures  for  handling 
rail  exemption  petitions  under  49  U.S.C. 
10505  were  issued  In  Ex  Parte  No.  400, 
ModiRcation  of  Procedure  for  Handling 
Exemptions  filed  ui>der  49  U.S.C.  10505 
(not  printed),  servejd  December  29, 1980 
and  January  21, 1981.  We  are  reissuing 
the  rail  exemption  procedures  without 
material  change  and  codifying  them  as  a 
new  part  1121  of  tille  49  of  the  CFR. 

These  procedure  t  applied  originally 
only  to  rail  certificttion  and  finance 
matters.  Subsequently,  the  Commission 
has  granted  exemp  tions  from  other 
regulatory  provisio  ns  as  well.  For 
example,  we  have  i  >xempted  the 
transportation  of  v  irious  commodities 


from  Commission  regulation.  See  49  CFR 
part  1039 — Exemptions.  We  have  also 
issued  exemptions  relieving  certain 
individual  rail  operators  fi-om  our 
regulation.*  The  broadened  application 
of  the  exemption  provisions  is  reflected 
in  §  1121.1  of  the  newly  codified 
procedures.  The  criteria  of  section  10505 
for  issuing  exemptions  are  included  in 
section  1121.2.* 

Section  1121.3(a)  recognizes  that  some 
exemption  petitions  involve  transactions 
(e.g.  abandonments]  that  are  also 
subject  to  the  Commission's 
environmental  and  historic  reporting 
requirements  in  49  CFR  part  1105.  When 
seeking  exemptions  for  transactions 
listed  in  part  1105  as  requiring 
environmental  or  historic  reports, 
petitioners  must  certify  that  they  have 
complied  with  the  reporting  and  notice 
requirements.'  Environmental  and 
historic  preservation  conditions  may  be 
imposed  where  appropriate. 

In  S  1121.3(b)  we  are  adding  a 
provision  applicable  to  exemptions  of 
rail-motor  acquisitions.  It  requires 
petitioners  to  provide  sufficient 
information,  of  specified  types,  to  enable 
the  Commission  to  perform  an 
intermodal  analysis  imder  49  U.S.C. 
11344(c),*  and  thereby  make  the  findings 
required  by  that  section. 

Section  1121.4  contains  the  procedures 
for  handling  rail  exemption  petitions.* 


■  Eg..  Finance  Docket  No.  31367,  Logansport  & 
E.R.  S-L  Co..  Inc.— Exempt,  from  49  U.S.C.  subtitle 
IV  (not  printed),  served  May  IB,  1989. 

*  Under  section  10505.  we  must  exempt  a 
transaction  or  service  if  we  find  that:  (1)  Contini'^d 
regulation  is  not  necessary  to  carry  out  the  rail 
transportation  policy  of  49  U.S.C.  10101a:  and  (2| 
either  (aj  the  transaction  or  service  is  of  limited 
scope,  or  (b)  regulation  is  not  necessary  to  protect 
shippers  from  the  abuse  of  market  power. 

'  See  Implementation  of  Environmental  Laws.  7 
I.C.C.2d  807  (1991):  49  CFR  1105. 

*  Under  49  U.S.C.  10S05(d).  the  Commission  may 
not  use  its  exemption  power  to  authorize  intermodal 
ownership  otherwise  prohibited  by  the  Interstate 
Commerce  Act.  The  provisions  of  section  11344(c) 
are  pertinent  to  acquisitions  of  motor  carriers  by 
rail  carriers  or  persons  controlling  rail  carriers.  See 
e.g..  Finance  Docket  No.  31461,  Federal  Ind.  Ltd. — 
Contr.  Exempt. — Tri-Line  Expwys.  Ltd.  (not  printed), 
served  August  29, 1989.  Section  11344(c)  'oes  not 
prohibit  intermodal  ownership.  Rather,  it  provides 
that  the  Commission  may  approve  a  rail-motor 
acquisitions,  if  it  finds  that  the  transaction:  (1)  Is 
consistent  with  the  public  interest:  (2)  will  enable 
the  rail  carrier  to  use  motor  carrier  transportation  to 
public  advantage  in  its  operations;  and  (3)  will  not 
unreasonably  restrain  competition. 

*  Petitions  for  individual  exemptions  are  distinct 
from  Notices  of  Exemption  filed  pursuant  to  an 
existing  exemption  for  a  class  of  transactions. 
Nonetheless,  some  class  exemptions  require  the 
filing  of  an  individual  notice.  An  example  is  found 
at  49  CFR  1180.2(d).  dealing  with  certain  types  of 
transactions  under  49  U.S.C  11343. 


Rail  exemption  proceedings  are 
informal.  In  determining  whether  the  49 
U.S.C.  10505  criteria  are  met,  the 
Commission  considers  proposals 
contained  in  exemption  petitions  on 
their  merits  without  seeking  public 
comment.  If  any  public  comments  are 
filed,  however,  section  1121.4(b) 
provides  that  the  Commission  may 
consider  them  in  its  deliberations.  The 
Commission  will  consider  comments 
that  are  filed  in  sufficient  time  to  permit 
review  within  the  deadlines  established 
by  these  procedures. 

In  addressing  whether  regulation  is 
necessary  to  carry  out  the  rail 
transportation  policy  of  49  U.S.C.  10101a 
(see  n.  2,  supra],  the  Commission  is 
required  to  consider  «nly  those  policy 
elements  relevant  to  making  a 
determination  under  the  provisions  of 
the  statute  from  which  exemption  is 
sought  [e.g.  factors  relating  to 
anticompetitive  effects  in  connection 
with  exemptions  fit>m  49  U.S.C. 
11344(d)).  See  VWage  of  Palestine  v. 
/CC,  No.  90-1418  (D.C.  Cir.  June  28. 
1991).  It  should  be  noted,  however,  that 
the  Commission  may  be  required  by 
other  laws,  such  as  various  Federal 
energy  and  environmental  laws,  to  take 
other  factors  into  consideration  as  well. 

If  the  proposed  exemption's  impact  is 
not  readily  apparent  from  the  contents 
of  the  petition  or  accompanying 
submissions,  the  Commission  may 
request  the  petitioner  to  submit  fiirther 
information.  Also,  some  exemption 
proposals  result  in  formal  rulemaking 
proceeding  in  which  a  notice  requesting 
public  comments  is  published  in  the 
Federal  Register. 

Otherwise,  the  Commission  will 
determine  on  the  basis  of  the  initial 
filing  whether  the  criteria  of  section 
10505  are  met.  If  we  find  that  they  are 
met,  we  will  issue  the  exemption  and 
publish  a  notice  of  the  exemption  in  the 
Federal  Register.  That  notice  will  advise 
interested  persons  of  the  opportunity  to 
submit  petitions  to  stay  or  reopen,  and 
the  due  dates  for  such  filings. 

Exemption  requests  that  are 
contingent  upon,  and  directly  related  to, 
primary  applications  will  be  processed 
under  the  schedule  announced  for  those 
primary  applications.  For  example, 
requests  would  be  those  related  to  rail 
construction  applications,  or  rail 
mergers  and  acquisitions.  See  49  CFR 
1150.10{'l).  1180.4(c)(vi). 

Section  1121.4(f)  indicates  that,  under 
section  10505(g),  the  Commission  may 
not  exempt  a  carrier  from  mandatory 
labor  protection.  Thus,  for  example, 
requests  for  exemption  from  the 
requirements  of  49  U.S.C.  10903,  et  seq., 
or  49  U.S.C.  11343,  et  seq.  where  labor 
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protection  is  mandatory,  will  b« 
subjected  to  appropriate  labor 
protection  conditions. 

In  transactions  where  labor  protection 
is  discretionary,  requests  for  imposition 
of  labor  protective  conditions  can  be 
made  through  petitions  to  reopen.  These 
include  exemptions  involving  a 
noncarrier's  acquisition  of  a  rail  line 
under  40  U.S.C  10901,  or  a  rail  carrier's 
acquisition  of  a  motor  carrier  under  49 
U.S.C.  11343.  et  seq. 

Petitions  to  reopen  exemption 
proceedings  will  be  handled  under  the 
Commission's  appellate  procedures  at  49 
CFR  1152.25(e)(6)  (for  abandonment  or 
discontinuance  exemptions)  or  lllS.3(b) 
(for  other  exemptions).  These 
procedures  require  a  petitioner  to  show 
that  the  prior  actidh  will  be  affected 
materially  because  of  new  evidence  or 
changed  circumstances,  or  that  the  prior 
action  involves  material  error.* 

Public  comments  on  an  exemption 
proposal  submitted  within  20  days  horn 
service  of  the  exemption  decision  will 
be  considered  as  a  petition  to  reopen, 
unless  an  earlier  time  limit  is 
prescribed.^  Comments  may  include 
evidence  that  will  be  considered  as 
support  for  reopening. 

Petitions  to  reopen  may  address 
whether  the  exemption  proposal  meets 
the  exemption  criteria  in  section 
10505(d).  Petitions  to  reopen  may  also 
include  requests  for  imposition  of  labor 
protective,  environmental  or  other 
conditions. 

After  an  exemption  becomes  effective, 
the  Commission  may  consider  a  petition 
to  revoke  under  49  U.S.C.  105O5(d]. 
Section  1121 .4(i)  provides  that  a  person 
seeking  to  revoke  an  exemption  has  the 
burden  of  showing  that  the  revocation 
criterion  of  section  10505(d)  is  met. 
Under  section  1121.4(j),  petitions  to 
revoke  abandonment  exemptions  in  part 
to  impose  public  use  conditions  or  to 
invoke  the  Trails  Act,  16  U.S.C.  1247(d), 
may  be  filed  at  any  time  before  the 
consummation  of  the  abandonment 
After  the  abandonment  is  consummated, 
the  Commission  loses  jurisdiction  to 
subject  the  line  to  public  use  conditions 
or  interim  trails  use.* 


•  We  note  thai  under  |  llS2^e)(S).  petition*  to 
reopen  do  not  lie  for  unoppoacd  abiaDdoninent  or 
discontinuance  proposals.  This  applies  to 
unopposed  abandonment  and  discontinuance 
application  proceedings  in  which  the  Commission  li 
required  by  statute  to  issue  a  certincale  permiltins 
abandonment  or  disoontinuanoe  under 49  U&C 
10904(b).  Petitions  to  reopen  are  available  for  an 
otherwise  unopposed  abandonment  or 
disoontinuanoe  exemptioo. 

'  A  comment  received  after  tkia  tine  Mcy  b* 
construed  as  a  |>etition  to  revoke  the  exemption. 

*  See  Docket  No.  AB-23gX  S.R.  Investors,  Ltd^ 
DBA  Sierra  R.  Co.— Aband.— In  Toulumne  Cty,  CA. 
(not  printed),  served  July  2a  1967  and  January  26, 


Recently,  the  Commission  adopted  49 
CFR  1152.60  requiring  maps  to  be 
submitted  with  abandonment 
exemptions;  •  that  provision  will 
become  effective  November  13, 1991. 
We  are  amending  the  second  sentence 
of  49  CFR  1150.60(a)  to  reflect  the 
codified  exemption  procedures  in  49 
CFR  part  1121. 

Reissuing  the  Rail  Exemption 
Procedures  as  49  CFR  part  1121  and 
amending  49  CFR  1152.60(a)  do  not 
require  public  notice  and  opportunity  for 
comment  before  implementation.  Under 
5  U.S.C.  553(b)(A),  rules  of  agency 
procedure  or  practice  are  specifically 
exempted  from  the  notice  and  comment 
procedures.  These  procedures  reflect  the 
Commission's  existing  processing 
methods  for  rail  exemptions.  The  rights 
of  petitioners  seeking  rail  exemptions 
are  not  adversely  affected. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  re80tm:es. 

This  action  will  have  no  significant 
effect  on  a  substantial  number  of  small 
entities. 

List  of  SubJecU 

49  CFR  Part  1121 

Administrative  practice  and 
procedures.  Railroads. 

49  CFR  Part  1152 

Administrative  practice  and 
procedures.  Railroads. 

Authority:  49  U.S.C.  1050S  and  5  U3.C  563. 

Decided:  August  30, 1991. 

By  the  Commission,  Qiainnan  PliilUn.  Vioe 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Stricklaod,  Jr., 
Secretary, 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Part  1121  is  added  to  read  as 
follows: 

PART  1121— RAIL  EXEMPTION 
PROCEDURES 

1121.1  Scope. 

1121.2  Criteria. 

11214    Petitions  for  exemptioo. 
1121.4    Procedures. 

Authority:  49  U.S.C  10506;  6  U.S.C  5S3. 


1988:  petition  (or  review  diamiaeed  In  FrieiKk  of 
Sienv  RaJlnod  v.  ICC  Stl  FJd  aS3  (9*  Or.  IMS). 
cert  denied  110  S.  Ct.  1166  (1990). 

■*  Maps  Submitted — Aban.  Exempt  Proceedings.  7 
I.C.C  2d  255  (1991)  published  at  56  FR  32338  on 
.  July  16, 1991. 


f  1121.1    Seop*. 

These  procedures  govern  petitions 
filed  under  49  U.S.C.  10505  to  exempt  a 
transaction  or  service  from  49  U.S.C. 
subtitle  rV,  or  any  provision  of  49  U.S.C 
subtitle  IV. 

§1121.2    Criteria. 

Under  49  U.S.C.  1(»05,  the 
Commission  must  exempt  a  person, 
class  of  persons  or  a  transaction  or 
service  from  regulation  when  it  finds 
that: 

(a)  Regulation  is  not  necessary  to 
carry  out  the  rail  transportation  policy 
of49  U.S.C.  lOlOla;  and 

(b)  Either 

(1)  The  transaction  is  of  limited  scope: 
or 

(2)  Regulation  is  not  necessary  to 
protect  shipppers  fix)m  the  abuse  of 
market  power. 

§1121.3    Petitions  for  exemption. 

(a)  A  petition  must  comply  with 
environmental  or  historic  reporting  and 
notice  requirements  of  49  CFR  Part  1105, 
if  applicable. 

(b)  If  the  exemption  proposal  involves 
the  acquisition  of  a  motor  carrier  by  a 
rail  carrier  (or  person  who  controls  or  is 
affiliated  with  a  rail  carrier)  under  49 
U.S.C  11344(c).  the  petition  must  include 
sufficient  information  to  show  that  the 
transaction: 

(1)  Is  consistent  with  the  public 
interest; 

(2)  Will  enable  the  rail  carrier  to  use 
motor  carrier  transportation  to  public 
advantage  in  its  operations;  and 

(3)  Will  not  unreasonably  restrain 
competition. 

§1121.4    Procedufea. 

(a)  Proposals  contained  In  a  petition 
for  exemption  under  49  U.S.C.  10505  are 
considered  on  their  own  merit 

(b)  Exemption  proceedings  are 
informal,  and  public  comments  are  not 
sought  during  consideration  of 
exemption  petition  proposals.  However, 
the  Commission  may  consider  during  its 
deliberation  any  public  comments  filed 
in  response  to  a  petition  for  exemption. 

(c)  If  the  Commission  determines  that 
the  criteria  in  49  U.S.C.  10505  are  met  for 
the  proposed  exemption,  it  will  issue  the 
exemption  and  publish  a  notice  of  the 
exemption  in  the  Federal  Regbtar- 

(d)  If  the  impact  of  the  proposed 
exemption  caimot  readily  be 
ascertained  fiom  the  information 
contained  in  the  petition  or 
accomi>anying  submissions  or  if 
significant  adverse  impacts  might  occur 
if  the  proposed  exemption  were  granted, 
the  Commission,  in  its  discretion,  may: 
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(1)  Direct  that  adjlitional  information 
be  filed;  or 

(2]  Publish  a  notice  in  the  Federal 
Register  requesting  jpublic  comments. 

(e)  Exemption  pe  itions  containing 
proposals  that  are  ( irectly  related  to 
and  concurrently  fi  ed  with  a  primary 
application  will  be  (;onsidered  along 
with  that  primary  application. 

(f)  Under  49  U.S.(  1. 10505(g),  the 
Commission  may  n(  tt  relieve  a  carrier 
from  the  statutory  c  bligation  to  protect 
the  interests  of  employees.  Accordingly, 
the  Commission  wil  1  impose  appropriate 
employee  protectivi  >  conditions  in 
decisions  involving  transactions  subject 
to  mandatory  labor  protection.  Where 
labor  protection  is  not  mandatory,  the 
Commission  will  exercise  its  discretion 
and  impose  labor  pi  otection  when 
protection  is  found  o  be  warranted 
under  the  circumsta  nces. 

(g)  An  exemption  generally  will  be 
effective  30  days  frOm  the  date  of 
service.  Petitions  to  stay  must  be  filed 
within  10  days  from  the  date  of  service. 
Petitions  to  reopen  mder  49  CFR 
1115.3(b)  or  1152.251  e)  must  be  filed 
within  20  days  of  the  service  date  of  the 
decision  granting  the  exemption.  A 
petition  to  reopen  n  ay  include 
comments  on  the  e>  emption  proposal,  or 
requests  for  impositton  of  employee 
protection  or  other  Conditions  in  the 
exemption. 

(h)  For  good  caus ;  showm,  an 
exemption  may  bee  )me  effective  at  a 
time  earlier  than  30  days  from  the  date 
of  service.  In  such  cases,  the  decision 
will  specify  the  timi;  for  filing  petitions 
to  stay  or  reopen  th  s  exemption. 

(i)  Under  49  U.S.C :.  10505(d)  or  49  CFR 
1152.25(e),  the  Cominission  may  revoke 
an  exemption  in  whole  or  in  part. 
Petitions  to  revoke  may  be  filed  any 
time  after  the  exem  }tion  becomes 
effective.  The  perscii  seeking  revocation 
has  the  burden  of  slowing  that  the 
revocation  criteriori  of  section  10505(d) 
is  met. 

(i)  In  abandonme  it  exemptions, 
petitions  to  revoke  n  part  to  impose 
public  use  conditio!  is  under  49  CFR 
1152.28,  or  to  invok*  the  Trails  Act,  16 
U.S.C.  1247(d),  may  be  filed  at  any  time 
prior  to  consummat  on  of  the 
abandonment. 

PART  1152— ABANDONMENT  AND 


DISCONTINUANCe 


AND  RAIL  TRANSI?ORTATION  UNDER 
49  U.S.C.  10903 


2.  The  authority 
continues  to  read 


c  itation  for  part  1152 
a:  I  follows: 


OF  RAIL  LINES 


Authority:  5  U.S.C.  553.  559,  and  704: 11 
U.S.C.  1170: 16  U.S.C.  1247(d)  and  1248;  and 
49  U.S.C.  10321. 10362, 10505, 10903. 10804. 
10905. 10906. 11161  and  11163. 

3.  The  second  sentence  of  §  1152.60(a) 
is  revised  to  read  as  follows: 

§1152.60    Special  Rules. 

(a)  *  *  *  General  rules  applicable  to 
any  proceeding  filed  under  49  U.S.C. 
10505  exemption  procedure  may  be 
found  in  49  CFR  part  1121. 

*  *  «  «  * 

[FR  Doc.  91-21978  Filed  9-11-91:  8:45  am) 

BILUNG  CODE  7035-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
[Docket  No.  910899-1199] 

Groundf  Ish  Fishery  of  ttte  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Emergency  interim  rule; 
correction. 

summary:  NOAA  is  correcting  a  rule 
document  that  implements  an 
emergency  interim  final  rule  to  constrain 
Pacific  halibut  bycatch  rates  in  the 
Bering  Sea  and  Aleutian  Islands  area 
(BSAI).  The  emergency  rule  appeared  in 
the  FMleral  Register  on  August  13, 1991 
(56  FR  38346). 

EFFECTIVE  DATES:  Effective  August  7, 
1991  through  November  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  Fisheries  Management 
Division,  NMFS.  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  NMFS 
has  promulgated  an  emergency  interim 
rule  to  implement  measures  to  constrain 
Pacific  halibut  bycatch  in  the  BSAI 
trawl  fisheries  and  facilitate 
enforcement  of  those  measures.  The 
emergency  rule  was  published  in  the 
Federal  Register  on  August  13, 1991  (56 
FR  38346).  Two  inadvertent  errors  have 
been  identified  in  that  document;  they 
are  discussed  briefiy  below  and  are 
corrected  by  this  notice. 

First,  the  emergency  rule  added  the 
directed  fishing  standard  for  Pacific  cod 
under  new  paragraph  §  675.20(h)(7). 
Reference  to  this  new  paragraph  was 
erroneously  omitted  under  §  675.20(h)(6), 
which  established  a  default  directed 
fishing  standard  for  groundfish.  This 


correction  notice  suspends  §  675.20(h)(6) 
and  replaces  it  with  a  new  S  e75.20(h)(8) 
that  establishes  a  default  directed 
fishing  standard  for  groundfish  that 
incorporates  revised  rulemaking 
implemented  under  the  emergency  rule. 
Second,  the  emergency  rule  added  a 
definition  of  "trip"  for  purposes  of  the 
directed  fishing  standards  under 
§  675.20(i)(3).  However,  the  original 
definition  of  "trip"  at  §  675.20(i)(2)  was 
not  suspended  with  the  result  that  two 
different  definitions  of  "fishing  trip" 
exist  in  the  regulations.  To  resolve  this 
conflict,  the  original  definition  of  "trip" 
set  forth  under  §  675.20(i)(2)  is 
suspended  during  the  period  the 
emergency  rule  is  in  effect  as  was 
intended  in  the  emergency  rule. 

Dated:  September  4, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

The  following  corrections  are  made  to 
FR  Doc.  91-18953  published  in  the 
Federal  Register  on  August  13, 1991  (56 
FR  38348). 

§  675.5    [Section  heading  corrected] 

1.  On  page  38350,  in  the  second 
column,  in  part  675,  in  the  section 
heading  following  amendatory 
instruction  4,  "S  672.5"  is  corrected  to 
read  "§  675.5". 

§675.20    [Conracted] 

2.  On  page  38350,  in  the  second 
column,  amendatory  instruction  5  is 
corrected  to  read  as  follows: 

5.  Section  675.20,  paragraphs  (h)(1). 
(h)(2),  (h)(6),  and  (i)(2)  are  suspended 
from  August  7, 1991,  until  November  12, 
1991,  and  new  paragraphs  (h)(7).  (h)(8). 
and  (i)(3)  are  added  from  August  7. 1991. 
until  November  12, 1991.  to  read  as 
follows: 

3.  On  page  38350,  in  the  third  column, 
in  §  675.20(h),  following  paragraph 
(h)(7),  add  the  following  paragraph 
(h)(8): 

(h)  *  •  *. 

(8)  Other.  Except  as  provided  under 
paragraphs  (h)(3)  through  (5)  and  (h)(7) 
of  this  section,  the  operator  of  a  vessel 
is  engaged  in  the  directed  fishing  for  a 
specific  species  or  species  group  if  he 
retains  at  any  particular  time  during  a 
trip  that  species  or  species  group  in  an 
amount  equal  to  or  greater  than  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  on  the 
vessel  during  the  same  trip. 

[FR  Doc.  91-21920  Filed  9-9-91: 10:34  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
mailing  prior  to  the  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcoho!,  Tobacco  and 
Firearms 

27  CFR  Parts  4  and  5 

[Notice  No.  727;  Ref:  Notic*  No.  710; 
91F006P  and  90F275P] 

RIN1512-AA88andAA87 

Definitions  of  "Brand  Label"  for  Wine, 
and;  Standard  Wine  Containers 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  ATF  is  proposing,  in  part,  to 
amend  the  defmition  of  "brand  label"  in 
27  CFR  4.10.  The  proposed  definition 
would  provide  that  the  "brand  label"  on 
a  wine  container  is  the  principal  display 
panel  that  is  most  likely  to  be  displayed, 
presented,  shown,  or  examined  under 
normal  and  customary  conditions  of 
display  for  retail  sale,  and  any  other 
label  appearing  on  the  same  side  of  the 
container  as  the  principal  display  panel. 
The  brand  label  appearing  on  a 
cylindrical  surface  is  that  40  percent  of 
the  circumference  which  is  most  likely 
to  be  displayed,  presented,  shown,  or 
examined  under  normal  and  customary 
conditions  of  display  for  retail  sale. 

ATF  believes  that  the  definition  of 
"brand  label"  for  wine  containers 
should  be  amended  to  attain 
consistency  with  the  principal  display 
panel  approach  of  the  Fair  Packaging 
and  Labeling  Act.  The  Bureau  also 
believes  that  the  amended  definition 
will  ensure  that  mandatory  information 
on  wide  labels  is  more  conspicuous  to 
consumers. 

In  addition  to  amending  the  "brand 
label"  definition  for  wine,  ATF  is 
amending  its  earlier  proposal  regarding 
standard  wine  containers,  as  set  forth  in 
Notice  No.  710. 

DATES:  Written  comments  must  be 
received  by  December  11, 1991. 


ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms;  P.O. 
Box  50221;  Washington,  DC  20091-0221; 
Attn:  Notice  No.  727. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ames  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-56&- 
7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27  U.S.C. 
205(e),  authorizes  the  Bureau  to  issue 
regulations  with  respect  to  the 
packaging,  marking,  branding,  labeling, 
and  size  and  fill  of  container  as  will 
prohibit  deception  of  the  consumer  with 
respect  to  such  products  or  the  quantity 
thereof.  In  addition,  section  105(e) 
provides  the  Bureau  with  authority  to 
promulgate  regulations  which  will 
provide  the  consumer  with  adequate 
information  as  to  the  identity  and 
quality  of  the  product.  Regulations' 
which  implement  the  provisions  of 
section  105(e),  as  they  relate  to  the 
labeling  and  advertising  of  wine,  are  set 
forth  in  title  27,  Code  of  Federal 
Regulations  (CFR),  part  4.  Section  4.32(a) 
requires  that  certain  mandatory 
information,  including  the  brand  name, 
the  class,  type  or  other  designation,  and 
the  alcohol  content,  appear  on  the  brand 
label.  The  current  definition  of  "brand 
label"  in  §  4.10  provides  that  a  "brand , 
label"  is  "(tjhe  label  carrying,  in  the 
usual  distinctive  design,  the  brand  name 
of  the  wine." 

The  current  definition  of  "brand 
label"  is  identical  to  the  one  first 
promulgated  in  the  original  wine 
labeling  regulations  in  1935.  By  way  of 
comparison,  the  original  distilled  spirits 
labeling  regulations  included  a  similar 
definition.  However,  in  1969,  the  "brand 
label"  definition  in  the  distilled  spirits 
regulations  was  amended  to  refer  to  the 
principal  display  panel  that  is  most 
likely  to  be  displayed,  presented,  shown, 
or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale.  (T.D.  7020,  34  FR  20335; 
December  30, 1969).  According  to  the 
Director's  opening  statement  at  one  of 
the  public  hearings  on  the  proposed 
redefinition,  the  purpose  of  the  amended 
language  was  to  make  the  term  "brand 
label"  consistent  with  the  principal 


display  panel  approach  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C. 
1451,  et  seq.,  and  16  CFR  500.2(h)). 

ATF  believes  that  the  definition  of 
"brand  label"  for  wine  containers 
should  also  be  amended  to  attain 
consistency  with  the  principal  display 
panel  approach  of  the  Fair  Packaging 
and  Labeling  Act.  The  Bureau  believes 
that  this  approach  will  ensure  that 
mandatory  information  on  wine  labels  is 
more  conspicuous  to  consumers.  The 
proposed  amendment  provides  that  the 
mandatory  information  required  to  be 
shown  on  the  brand  la^jel  must  appear 
on  the  40  percent  of  the  circumference  of 
a  cylindrical  surface  which  is  most 
likely  to  be  displayed,  presented,  shown, 
or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale.  Thus,  such  information 
cannot  appear  on  the  extreme  side  of  a 
"wrap-around"  neck  label,  where  it 
would  be  difficult  for  the  consumer  to 
read. 

In  addition,  the  proposed  definition  of 
"brand  label"  would  address  a  concern 
that  the  Bureau  has  had  regarding  the 
use  of  "front"  and  "back"  labels  on  wine 
containers.  Over  the  years,  applicants 
for  certificates  of  label  approval  have 
often  submitted  for  approval  both  a 
front  and  back  label.  The  label  which  is 
designated  on  the  application  (ATF  F 
1500.31)  as  the  "front  label"  contained 
all  the  mandatory  information  required 
to  be  shown  on  the  brand  label,  as  well 
as  items  such  as  the  Government 
warning,  and  the  product  identification 
code.  The  label  designated  as  the  "back 
label"  consisted  of  some  art  work, 
photo,  or  print,  along  with  the  brand 
name  of  the  product.  In  spite  of  the 
designations  of  the  labels,  it  is  clear  that 
in  many  of  these  cases,  the  label 
designated  as  the  "back  label"  was  most 
likely  to  be  displayed,  presented,  shown, 
or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale. 

The  proposed  amendment  to  the 
definition  of  "brand  label"  will  give  ATF 
the  authority  to  determine,  on  a  case-by- 
case  basis,  whether  a  label  which  has 
been  designated  by  the  applicant  as  a 
"back  label"  is  in  fact  most  likely  to  be 
displayed,  presented,  shown,  or 
examined  under  normal  and  customary 
conditions  of  display  for  retail  sale.  If 
so,  then  regardless  of  the  way  the  labels 
are  designated  on  the  application  for 
label  approval,  ATF  will  consider  such 
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label  to  be  the  prjncipai  display  panel. 
Such  a  label  must  contain  all  of  the 
mandatory  information  which  is 
required  to  appear  on  the  brand  label 
ATF  believes  that  the  proposed 
amendment  will  Ihus  ensure  that  the 
mandatory  information  which  is 
required  to  appear  on  the  brand  label 
will  appear  on  the  surface  of  the  wine 
container  which  |s  most  likely  to  be 
displayed  to,  presented  to.  shown  to.  or 
examined  by  consumers  under  normal 
and  customary  cMditions  of  display  for 
retail  sale. 

Thus.  ATF  is  proposing  to  amend  the 
deFmition  of  "brajnd  label"  in  S  4.10,  to 
provide  that  the  "tbrand  label"  is  the 
principal  displayipanel  that  is  most 
likely  to  be  displayed,  presented,  shown, 
or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale,  and  any  other  label 
appearing  on  the  same  side  of  the 
container  as  the  principal  display  panel, 
ppearing  on  a 
is  that  40  percent  of 
which  is  most  likely 
resented,  shown,  or 
ormal  and  customary 
lay  for  retail  sale, 
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ore  consistent  with 
lay  panel  approach  of 

and  Labeling  Act. 
deled  after  the 
d  label  for  distilled 
rrently  found  in 
S  5.11.  ATF  belieVes  that  the  proposed 
definition  of  "brand  label"  will  make 
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contamers  more 
consumer. 

Notice  No.  710  (£  tandard  Wine 
Containers) 

Recently,  the  I  ureau  has  received 
numerous  compLiints  from  consumers 
about  a  wine  specialty  product,  having 
an  alcohol  contei  it  of  20  percent  by 
volume,  which  is  packaged  in  such  a 
way  that  it  resembles  a  "wine  cooler." 
("Wine  cooler"  products  traditionally 
have  an  alcohol  :ontent  of  less  than 
seven  percent  b)  volume.)  For  example, 
the  wine  specially  product  about  which 
ATF  has  receivel  complaints  is 
packaged  in  a  be  ttle  of  a  size  and  shape 
used  by  traditior  al  "wine  cooler" 
products.  The  bottle  has  a  wrap-around 
neck  label,  and  r  o  label  at  all  on  the 
base  of  the  bottli  t.  The  complaints  have 
indicated  that  cqnsumers  are 
accustomed  to  associating  this  type  of 
bottle,  especiall]  when  labeled  with  a 
warp-around  ne(  k  label,  with  "wine 
cooler"  products  with  an  alcoholic 
content  of  less  tlian  seven  percent. 

ATF  belie'  es  hat  in  certain 
circumstances,  t  le  size  and  shape  of  a 


wine  container,  when  considered  in 
conjunction  with  the  placement  of  the 
label  and  the  packaging  of  the  product, 
may  be  likely  to  mislead  the  purchaser 
as  to  the  identity  of  the  product. 
Consequently,  on  February  6, 1991,  ATF 
published  a  notice  in  the  Federal 
Register  (Notice  No.  701:  25  FR  4770) 
proposing  to  amend  the  regulations  in 
part  4  to  provide  that  standard  wine 
containers  shall  be  so  made  and  formed 
so  as  not  to  mislead  the  purchaser.  As 
proposed,  wine  containers  shall  be  held 
(irrespective  of  the  information 
contained  on  the  label)  to  be  so  made 
and  formed  as  to  mislead  the  purchaser 
if  the  Director  determines,  based  on 
industry  practice  or  consumer 
understanding,  that  the  size  and  shape 
of  the  container,  when  considered  in 
conjunction  with  the  placement  of  the 
label  and  the  packaging  of  the  product, 
are  likely  to  mislead  the  purchaser  as  to 
the  identity  of  the  product 

Analysis  of  Comments 

In  response  to  Notice  No.  710.  the 
Bureau  received  37  conunents.  Most  of 
the  comments  received  favored  ATFs 
consideration  of  a  product's  container 
size  and  shape,  in  conjunction  with  its 
labeling  and  packaging.  Many  of  these 
commenters.  however,  stated  that  the 
proposed  regulation  did  not  go  far 
enough.  For  example,  they  believed  that 
the  packaging  of  distilled  spirits  and 
beer  should  also  be  covered  in  the 
regulations. 

Many  commentKrs,  however,  objected 
to  the  Bureau's  proposed  regulation.  In 
particular,  the  commenters  (representing 
both  domestic  and  foreign  industry) 
expressed  concern  that  the  proposal 
would  have  a  negative  impact  on  the 
industry  by  placing  at  risk  investments 
made  by  suppliers,  wholesalers,  and 
retailers.  As  one  commenter  stated. 

*  *  *  an  industry  member  might  invest 
substantial  sums  on  the  creation  of  a  new 
container  in  good  faith  and  bring  that 
container  to  the  market  only  to  subsequently 
discover  that  BATE  consider  it  to  be  violative 

•  *  *  Furthermore,  under  the  proposed  rule,  a 
wine  container  which  was  considered 
perfectly  acceptable  at  the  time  it  was 
introduced  to  the  marketplace  might  at  a 
subsequent  point  in  time  be  determined  by 
BATF  to  be  "misleading"  *  *  * 

In  any  event,  under  the  proposed 
regulation  a  wine  container  found  by  the 
Director  to  be  misleading  may  no  longer 
be  used.  That  being  the  case,  some 
commenters  believed  that  the  Bureau's 
proposal  would  have  a  detrimental 
effect  on  innovation  in  the  marketplace 
by  preventing  the  marketing  of  many. 
new  products. 


Amended  Proposal 

In  light  of  the  comments  received. 
All'  is  amending  its  earlier  proposal  as 
set  forth  in  Notice  No.  710.  The  amended 
proposal  will  apply  to  wine  and  distilled 
spirits  packaged  in  standard  containers. 
A  "standard  container"  is  one  for  which 
a  standard  of  fill  is  prescribed  in  the 
regulations.  However,  standards  of  fill 
have  not  been  prescribed  for  malt 
beverages.  According  to  the  record, 
unlike  wine  and  distilled  spirits,  malt 
beverage  containers  have  been  fairly 
well  standardized  and.  consequently, 
there  appeared  to  be  little  likelihood  of 
consumer  confusion  or  deception  in  this 
area.  As  such,  there  are  no  "standard" 
malt  beverage  containers  and  the 
amended  proposal  will  not  apply  to  the 
packaging  of  malt  beverages. 

In  addition,  imlike  wine  and  distilled 
spirits,  there  is  a  much  narrower  range 
of  alcohol  content  in  most  malt 
beverages,  usually  between  three  and 
five  percent  alcohol  by  volume. 
Therefore,  the  possibility  of  any 
consumer  confusion  or  deception 
regarding  the  alcoholic  content  of  malt 
beverages  is  minimized. 

Consequently,  the  Bureau  is  now 
proposing  to  amend  the  regulations  to 
provide  that  standard  wine  and  distilled 
spirits  containers  shall  be  so  made  and 
formed  as  not  to  mislead  the  purchaser. 
Wine  and  distilled  spirits  containers 
shall  be  held  (irrespective  of  the 
information  contained  on  the  label)  to 
be  likely  to  mislead  the  purchaser  if  the 
Director  determines  that  the  size,  shape, 
or  composition  of  the  container  (e.g., 
glass,  metal,  plastic,  etc.),  when 
considered  in  conjunction  with  the 
placement  of  the  label,  are  likely  to 
mislead  the  purchaser  as  to  the  identity 
or  alcoholic  content  of  the  product.  If  the 
Director  determines  that  a  container  is 
likely  to  mislead  the  purchaser,  then 
wine  or  distilled  spirits  may  not  be 
bottled  in  such  container  unless  the 
product  is  labeled  with  an  additional 
statement  which  the  Director  finds  to  be 
sufficient  to  dispel  any  misleading 
impression  as  to  the  product's  identity 
or  alcohol  content.  The  Director  may 
require  such  statement  to  be  placed  on  a 
principal  display  panel  other  than  a 
neck  label  or  a  shoulder  wrap. 

ATF  believes  that  the  amended 
proposal  will  ensure  that  consumers  are 
not  misled  as  to  the  identity  or  alcoholic 
content  of  the  product  they  wish  to 
purchase.  At  the  same  time,  the  revised 
proposal  will  not  place  an  undue  burden 
on  the  industry.  A  container  found  to  be 
in  violation  of  the  regulation  will  not 
have  to  be  removed  from  the 
marketpU  re  and  redesigned  Rather, 
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wine  or  distilled  spirits  may  not  be 
bottled  in  such  container  unless  the 
product  is  labeled  with  an  additinnal 
statement  which  the  Director  finds  to  be 
sufficient  to  dispel  any  misleading 
impression  as  to  the  product's  identity 
or  alcoholic  content. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291,  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  final  rule,  is  not 
expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwork  Reduction  Act  - 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  because 
no  requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons  concerning  the 
amendment  proposed  by  this  notice. 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 


to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulations  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  the 
circumstances,  whether  a  public  hearing 
is  necessary. 

Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Disclosure 

Copies  of  the  proposed  amendment 
and  the  written  comments  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Public 
Reading  Room,  room  6480, 650 
Massachusetts  Avenue.  NW.. 
Washington,  DC. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Packaging  and  containers,  and 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Liquors  and.  Packaging  and 
containers. 

Authority  and  Issuance 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  4  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.10  is  amended  by 
revising  the  definition  of  "brand  label" 
to  read  as  follows: 

S  4.10    Meaning  of  term*. 

•        •        *        •     -    * 

Brand  label.  The  principal  display 
panel  that  is  most  likely  to  be  displayed, 
presented,  shown,  or  examined  under 
normal  and  customary  conditions  of 
display  for  retail  sale,  and  any  other 
label  appearing  on  the  same  side  of  the 
bottle  as  the  principal  display  panel. 
The  brand  label  appearing  on  a 
cylindrical  surface  is  that  40  percent  of 
the  circumference  which  is  most  likely 


to  be  displayed,  presented,  shown,  or 
examined  under  normal  and  customary 
conditions  of  display  for  retail  sale. 

ft        «        •        *        • 

Par.  3.  Section  4.71  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

9  4.71    Standard  win*  contaln*r*. 

(a)  *  *  * 

(1)  Design.  It  shall  be  made  and 
formed  so  as  not  to  mislead  the 
purchaser. 

(i)(A)  Wine  containers  shall  be  held 
(irrespective  of  the  information 
contained  on  the  label)  to  be  likely  to 
mislead  the  purchaser  if  the  Director 
determines  that  the  size,  shape,  or 
composition  of  the  container,  when 
considered  in  conjunction  with  the 
placement  of  the  label,  are  likely  to 
mislead  the  purchaser  as  to  the  identity 
or  alcoholic  content  of  the  product. 

(B)  If  the  Director  determines  that  a 
wine  container  is  likely  to  mislead  the 
purchaser,  as  provided  in  paragraph 
{a){l)(i){A)  of  this  section,  wine  may  not 
be  bottled  in  such  container  unless  it  is 
labeled  with  an  additional  statement 
which  the  Director  finds  to  be  sufficient 
to  dispel  any  misleading  impression  as 
to  the  product's  identity  or  alcoholic 
content.  The  Director  may  require  such 
statement  to  be  placed  on  a  principal 
display  panel  other  than  a  neck  label  or 
a  shoulder  wrap. 

(ii)  Wine  containers  shall  be  held   ■ 
(irrespective  of  the  correctness  of  the 
net  contents  specified  on  the  label)  to  be 
so  made  and  formed  as  to  mislead  the 
purchaser  if  the  actual  capacity  is 
substantially  less  than  the  apparent 
capacity  upon  visual  examination  under 
ordinary  conditions  of  purchase  or  use; 
and 


PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Par.  4.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  5301.  7805:  27  U.S.C. 
205. 

Par.  5.  Section  5.46  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

SS.46    Standard  liquor  botti**. 

ft        ft        ft        ft        ft 

(c)  Design.  It  shall  be  made  and 
formed  so  as  not  to  mislead  the 
purchaser, 

(l)(i)  A  liquor  bottle  shall  be  held 
(irrespective  of  the  information 
contained  on  the  label)  to  be  likely  to 
mislead  the  purchaser  if  the  Director 
determines  that  the  size,  shape,  or 
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composition  of  the  container,  when 
considered  in  conjiyiction  with  the 
placement  of  the  la  >el,  are  likely  to 
mislead  the  purchai  ler  as  to  the  identity 
or  alcoholic  conten  of  the  product 

(ii)  If  the  Director  determines  that  a 
liquor  bottle  is  likely  to  mislead  the 
purchaser,  as  provided  in  paragraph 
(c](l)(i]  of  this  secti  }n,  distilled  spirits 
may  not  be  bottled  n  such  container 
unless  it  is  labeled  with  an  additional 
statement  which  tht  Director  finds  to  be 
sufHcient  to  dispel  iny  misleading 
impression  as  to  the  product's  identity 
or  alcoholic  contenj.  The  Director  may 
require  such  statemlent  to  be  placed  on  a 
principal  display  p^nel  other  than  a 
neck  label  or  a  shoiilder  wrap 


(2)  A  liquor  botth 
(irrespective  of  the 
stated  net  contents 


shall  be  held 
:orrectness  of  the 
to  be  likely  to 


mislead  the  purchai  «r,  if  its  actual 
capacity  is  substan  ially  less  than  the 


capacity  it  appears 
examination  under 
of  purchase  or  use. 


to  have  upon  visual 
jrdinary  conditions 


Approved:  July  2,  IS  91 

Signed: 
Daniel  R.  Black. 
Acting  Director. 

Dated:  August  B.  19^ 
Peler  K.  Nunez. 
Assistant  Secretary  (I  nfi 
[FR  Doc.  91-21950  Fil^l 
BIUJNQ  COOC  M10-3t-M 


DEPARTMENT  OF 
Minerals  Manageir^nt 
30  CFR  Parts  218 


RIN  1010-AB58 


'orcement). 
9-11-01;  8:45  am) 


THE  INTERIOR 
Service 
230 


end 


. 


Offsetting  Incorrectly  Reported 
Production  Between  Different  Federal 
or  Indian  Leases  (Cross-Lease 
Netting) 

AGENCY:  Minerals  Ijfanagement  Service 
(MMS).  Interior. 
ACTION:  Notice  of  | 
extension  of  public 


p  -oposed  rulemaking, 
comment  period. 


summary:  The  Min  jrals  Management 
Services  (MMS)  hefeby  gives  notice  that 
it  is  extending  the  Qublic  comment 


period  on  its  Notice 


which  was  publish(  d  in  the  Federal 


Register  on  July  12, 


of  Proposed  Rule, 


1991.  (56  FR  31891). 


In  response  to  requests  for  additional 
time,  MMS  will  ext  ;nd  the  comment 
period  from  Septen  ber  10. 1991.  to 
September  30, 1991 

DATES:  Comments  i  nust  be  received  on 
or  before  Septemb<  r  3a  1991. 


AOORESSCS:  Written  comments  may  be 
mailed  to  the  Minerals  Management 
Service,  Royalty  Management  Program. 
Rules  and  Ptocedures  Branch.  Denver 
Federal  Center.  Building  85.  P.O.  Box 
25165,  Mail  Stop  3910,  Denver,  Colorado, 
80225,  Attention:  Dennis  Whltcomb. 
FOR  FURTHER  INFORMATION  CONTACT 

Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch  at  (303)  231-3432  or 
(FTS)  326-3432. 

Dated:  September  5, 1991. 
Jimmy  W.  Mayberry. 
Acting  Associate  Director  for  Royalty 
Management. 
(FR  Doc.  91-21932  Filed  9-11-91:  8:45  amj 

BILUNO  COOC  4310-Mn-M 


Office  of  Surface  Mining  Reclanuition 
and  Enforcement 

30  CFR  Parts  740. 761  and  772 

Federal  Lands  Program;  Areas 
Unsuitable  for  Mining;  Areas 
Designated  by  Act  of  Congress; 
Requirements  for  Coal  Exploration 

agency:  Office  of  Surfacing  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Propose  rule;  extension  of 
public  comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DOI) 
extends  until  October  16, 1991.  the 
public  comment  period  on  the  proposed 
rule  published  in  the  July  18. 1991, 
Federal  Register.  The  proposed  rule 
would  amend  those  portions  of  its 
permanent  program  regulations  that 
address  the  circumstances  which 
constitute  valid  existing  rights  to  mine 
coal  in  areas  where  Congress  has 
otherwise  prohibited  mining  under 
section  522(e)  of  the  Surface  Mining  Act. 
dates:  OSM  will  accept  written 
comments  on  the  proposed  rule  until  5 
p.m.  local  time  on  October  16, 1991. 
ADDRESSES:  Written  comments  may  be 
hand-delivered  to:  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Administrative  Record,  room  5131-L, 
1100  L  Street.  NW..  Washington.  DC;  or 
mailed  to:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record.  Department  of 
the  Interior.  Washington.  DC  20240. 
FOR  FURTHER  IMFORMATION  CONTACT. 
Patrick  W.  Boyd.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Department  of  the  Interior,  1951 
Constitution  Avenue.  NW..  Washington. 
DC  20240;  Telephone:  (202)  208-2564. 
SUPPLEMENTARY  INFORMATION:  OSM 

published  a  proposed  rule  on  July  18, 


1991,  that  would  amend  those  portions 
of  its  permanent  program  regulations 
that  address  the  circumstances  that 
constitute  valid  existing  rights  (VER)  to 
mine  in  areas  where  Congress  has 
otherwise  prohibited  mining  under 
section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (56 
FR  33152).  OSM  proposed  that  VER 
would  exist  when  an  applicant  for  a 
permit  to  conduct  surface  coal  mining 
operations  has  obtained,  or  has  made  a 
good  faith  effort  to  obtain,  all  necessary 
permits,  or  the  application  of  the  section 
522(e)  prohibitions  would  effect  a 
compensable  taking  of  the  property 
covered  by  the  application.  The 
proposed  rule  would  reorganize  the 
existing  regulations  for  clarity  and 
would  change  OSM's  procedures  for 
making  VER  determinations.  OSM 
proposed  to  change  the  Federal  lands 
program  to  indicate  that  OSM  will  make 
VER  determinations  affecting  Federal 
lands  within  the  boundaries  of  section 
522(e)  (1)  and  (2)  areas  using  the  Federal 
regulatory  definition  of  VER.  OSM  also 
proposed  to  require  VER  for  coal 
exploration  activities  where  the  coal 
will  be  commercially  used  or  sold. 

The  comment  period  for  the  proposed 
rule  was  scheduled  to  close  on 
September  16, 1991.  In  response  to  a 
request  for  more  time  to  submit  public 
comments  on  this  proposal,  OSM  is 
extending  the  comment  period  by  30 
days.  Comments  will  now  be  accepted 
until  5  p.m.  local  time  on  October  16, 
1991. 

Dated:  September  9. 1991. 
Brent  Wahlquist. 

Assistant  Director.  Reclamation  and 
Regulatory  Policy.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
[FR  Doc.  91-21992  Filed  9-ll-«l;  8:45  am) 

BILUNQ  CODE  4310-0»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60, 260, 264, 265, 270  and 
271 

Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities;  Proposed 
Organic  Air  Emission  Standards  for 
Tanks,  Surface  impoundments,  and 
Containers 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  public  comment 
period. 

SUMMARY:  On  July  22, 1991.  EPA 
proposed  under  the  authority  of  the 
Resource  Conservation  and  Recovery 
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Act  (RCRA),  as  amended,  organic  air 
emission  standards  for  tanks,  surface 
impoundments,  and  containers  at 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSDF)  (56  FR  33491). 
In  response  to  a  request,  the  period  that 
EPA  will  receive  written  comments  from 
the  pubhc  regarding  this  proposed 
rulemaking  is  being  extended  by  30 
days. 

DATES:  The  EPA  will  accept  written 
comments  from  the  public  on  the 
proposed  rule  until  October  21. 1991. 

addresses:  Written  comments 
regarding  the  proposed  rule  may  be 
mailed  to  the  Docket  Clerk  (OS-305). 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460.  Please  refer  to  Docket  Number  F- 
91-CESP-JTF7F.  Air  Emission 
Standards  for  Organics  Control 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Gail  Lacy,  Standards  Development 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  EPA.  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
(919)  541-5261. 

SUPPt-EtMENTARY  INFORMATION:  The  EPA 

received  a  letter  from  a  trade 
association  requesting  a  30-day 
extension  of  the  public  comment  period 
for  the  proposed  RCRA  air  emission 
standards  for  TSDF  tanks,  surface 
impoundments,  and  containers  (56  FR 
33491).  This  trade  association  represents 
a  large  group  of  the  TSDF  owners  and 
operators  that  would  be  alTected  by  the 
rule.  In  the  preamble  to  the  proposed 
rule,  EPA  extensively  requested  specific 
data  and  information  from  TSDF  owners 
and  operators  regarding  their  current 
waste  management  practices.  In 
response  to  EPA's  requests  for 
information,  the  trade  association  stated 
that  it  is  presently  soliciting  information 
from  its  members  companies. 
Furthermore,  the  trade  association  noted 
the  proposed  rule  is  complex,  and  EPA 
has  placed  an  extensive  amount  of 
supporting  documentation  in  the  docket 
for  the  proposed  rule.  Therefore,  the 
trade  association  requested  an 
extension  of  the  public  comment  period 
by  an  additional  30  days  to  provide 
adequate  time  for  it  and  its  member 
companies  to  understand  the  proposed 
rule,  coordinate  the  collection  of  data, 
analyze  the  data,  and  prepare  detailed 
comments  with  the  supporting  data. 

The  EPA  believes  it  would  be 
beneficial  to  the  preparation  of  the  final 
rule  to  receive  more  specific  information 
that  will  be  prepared  by  the  trade 
association  with  the  additional  time. 
Therefore,  EPA  is  extending  the  public 
comment  period  until  October  21. 1991. 


Dated:  September  6. 1901. 

Wiltiani  G.  Roaenbaif . 

Deputy  Assistant  Administrator  for  Air  and 
Radiation. 

ftficfaael  Sbapfao, 

Deputy  Assistant  Administrator. 

|FR  Doc  91-21975  Filed  9-11-91: 8Ah  am| 

BILUNQCOOCl 


INTERSTATE  COMMERCE 
COMMISSKm 

49  CFR  Part  1053 

[Ex  Part*  Na  MC-lSei 

Contracts  for  Transportation  of 
Property 

AOENCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking 

summary:  The  Commission  is  proposing 
to  repeal  its  motor  contract  carrier 
regulations  at  49  CFR  1053.  After 
consideration  of  the  comments  received 
in  response  to  its  decision  served  March 
5. 1991,  and  its  Advance  Notice  of 
Ih'oposed  Rulemaking  published  in  the 
Federal  Register  on  March  6. 1991,  at  56 
FR  9339,  the  Commission  has  concluded 
preliminarily  that  the  substantive 
provisions  of  these  regulations  are  not 
required  by  the  statute  and  do  not 
further  the  goals  of  the  national 
transportation  policy.  Any  interested 
person  may  R\e  a  comment  in  this 
proceeding. 

DATES:  Comments  are  due  on  or  before 
October  15, 1991. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  MC-198  to:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  O'Malley,  (202)  275-7928  or 
Richard  Felder,  (202)  275-7291.  [TDD  for 
hearing  impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-742a 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  affect 
significantly  either  the  quality  of  the 


human  environment  or  the  conservation 

of  energy  resources. 

Initial  Regulatory  Flexibility  Analysis 

The  Commission  concludes 
preliminarily  that  these  rules  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Repeal  of  the  contract  regulations  would 
provide  greater  flexibility  and  speed  to 
small  shippers  and  small  motor  carriers 
in  developing  and  executing  their 
contracts,  and  would  reduce 
recordkeeping  and  compliance 
requirements. 

List  of  SubiecU  in  49  CFR  Part  1053 

Motor  carriers. 

Atttbority  49  U.S.C  10101. 10102, 10321. 
10923.  and  11101.  and  5  U.S.C  553. 

Decided:  August  27, 1901. 

By  the  Commission.  Chairman  Philbtn.  Vice 
Chairman  Emmett.  Commii sioners  Simmona. 
Phillips,  and  McDonald.  Commissioner 
Phillips  commented  with  a  separate 
expression.  Commissioners  Simmons  and 
McDonald  dissented  with  separate 
expressions. 
Sidney  L  Strickland.  Jr^ 

Secretory- 

[FR  Doc  91-21977  Filed  9-11-01;  «:45  amj 

BNXMQCOOf  7«as-evii 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  WUdHfe  Servtco 

50  CFR  Part  17 

Rm  101t-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for  the 
Goliath  Frog 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  threatened  status  for  the 
goliath  frog  of  Central  Africa.  This  huge 
amphibian  is  rare  and  narrowly 
distributed,  and  is  threatened  by  habitat 
loss,  commercial  trade,  local  hunting, 
and  perhaps  other  factors.  This 
proposal,  if  made  final,  would 
implement  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  this  species.  The 
Service  seeks  relevant  data  and 
comments  from  the  public  If  listed. 
permits  would  be  available  to  enhance 
propagation  or  survival  of  the  species 
and  for  scientific  purposes  that  are 
consistent  with  the  purposes  of  the  Act. 
dates:  Comments  must  be  received  by 
November  12, 1991.  Public  hearing 
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requests  must  be  received  by  October 
28.1991. 


ADDRESSES: 

concerning  this 
to  the  Chief.  Offi 
Authority:  Mail 
room  725;  U.S.  Fis! 
Washington.  DC 
materials  receivec 
public  inspection. 
6  a.m.  to  4  p.m. 
in  the  office  of 
room  750.  4401 
Arlington.  Virginia 
messenger-deliv 
to  the  latter  add 
should  be  sent  to 


proposal 

C( 

St)p 


:  Comi^ents  and  materials 
should  be  sent 
of  Scientific 
:  Arlington  Square, 
and  Wildlife  Service; 
2024O.  Comments  and 
will  be  available  for 
jy  appointment,  from 
Mi)nday  through  Friday. 
Sciitntific  Authority. 
Norh  Fairfax  Drive. 
22203.  Express  and 
mail  should  be  sent 
.  FAX  messages 
7ID3-358-2202. 


eri;d 

re!  s 


INFOI IMATION 


FOR  FURTHER 

Dr.  Charles  W 

Scientific  Authori 

address  (phone  70|-358-1708 

921-1708). 

SUPPLEMENTARY 


Dane 

it^ 


CONTACT 

Chief.  Office  of 
at  the  above 

orFTS 


IM  FORMAtlON: 


Background 

Recent  investigations  have  suggested 
an  alarming  world  vide  decline  in 
populations  of  fro§  s  and  other 


amphibians  (Rabb 


1990).  Because  of 


their  generally  conlplex  life  cycles,  with 
aquatic  larval  and  terrestrial  adult 
stages,  and  their  pi  irmeable  skin, 
amphibians  consti  ute  a  group 
particularly  sensiti  ve  to  environmental 


disturbances.  The 
decline  are  not  we 


>recise  causes  of  the 
I  understood,  but 


indicated  factors  ii  i  various  cases 
include  forest  dest  uction.  acid  rain. 


metallic  pollution. 


lesticides.  and  soil 


dr>'ing.  Problems  h  ive  been  observed  in 
such  diverse  place  i  as  Western  Canada. 
South  Carolina.  Giatemala.  Ecuador. 
Puerto  Rico,  Borne  ).  and  Australia. 

The  U.S.  Fish  an  i  Wildlife  Service 
(Service)  now  has  eceived  information 
that  the  largest  fro  ;  in  the  world  is 
among  those  facinj  these  threats.  This 
species,  the  goliath  frog  [Conraua 
goliath]  of  Central  Africa,  reaches  a 
recorded  weight  of  up  to  7.2  pounds  (3.3 
kilograms),  a  head  and  body  length  of 
12.6  inches.  (320  m  llimeters).  and  a  total 
length,  including  th  e  hind  leg  and  foot,  of 
about  32  inches  (813  millimeters):  there 
have  been  reports  >f  even  larger 
individuals  (Klass  1990:  Sabater  Pi  1985: 
Zahl  1967).  Surpris  ngiy,  this  giant 
amphibian  has  a  n  latively  small  range. 
It  occurs  along  ma]  or  rivers  in  dense 
rainforest  within  a  >  area  of  about  9,000 
square  miles  (23,40  3  square  kilometers) 
in  Equatorial  Guiniia  and  southwestern 
Cameroon.  In  conti  ast.  the  common 
bullfrog  (Rana  caU  sbiana],  which  is 
about  half  the  size,  occurs  all  across 
eastern  North  Amc  rica  from  Quebec  to 
Mexico  (Frost  198^  Sabater  Pi  1985: 
Zahl  1967). 


In  a  petition  dated  April  8. 1991,  the 
Service  was  requested  to  add  the  goliath 
frog  to  the  List  of  Endangered  and 
Threatened  Wildlife.  The  petition  is 
from  Dr.  Christina  M.  Richards  (Biology 
Department,  Wayne  State  University, 
Detroit,  Michigan  48202)  and  Dr.  Victor 
H.  Hutchison  (Department  of  Zoology, 
University  of  Oklahoma.  Norman. 
Oklahoma  73069).  It  was  accompanied 
by  extensive  data  on  the  biology  of  the 
goliath  frog,  and  pointed  out  such 
problems  as  slow  maturation,  rarity, 
restricted  distribution,  habitat 
destruction,  local  hunting,  international 
trade,  high  prices  for  living  specimens, 
and  poor  adaptation  to  captivity. 

Section  4(b)(3)  of  the  Endangered 
Species  Act  of  1973.  as  amended  in  1982 
(Act),  requires  two  findings  with  respect 
to  a  petition  to  list,  delist,  or  reclassify  a 
species.  Within  90  days  of  receipt,  a 
finding  must  be  made  on  whether  the 
petition  presents  substantial  information 
indicating  that  the  requested  action  may 
be  warranted,  and,  within  12  months  of 
receipt,  a  finding  must  be  made  as  to 
whether  the  action  is  warranted,  not 
warranted,  or  warrante4  t«^t-p|*Bcluded  • 
by  other  listing  activity.  ^    J 

The  Service  has  examined  the  data 
submitted  by  the  petitioners  and  has 
consulted  other  authorities.  It  also  has 
learned  that  the  goliath  frog  is  classified 
as  vulnerable  by  the  International  Union 
for  Conservation  of  Nature  and  Natural 
Resources.  This  review  leads  the 
Service  to  make  the  findings,  hereby 
incorporated  and  published  in  this 
proposal,  that  the  petition  does  present 
substantial  information  and  that  the 
requested  action  is  warranted.  Although 
currently  available  data  indicate  that  a 
threatened  classification  is  appropriate, 
the  Service  emphasizes  that  it  will  be 
seeking  additional  information  during 
the  comment  period  on  the  proposal, 
that  all  new  data  and  opinions  will  be 
reviewed,  and  that  such  evaluation  may 
lead  to  a  final  decision  that  is  different 
from  this  proposal. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a](l]. 
These  factors  and  their  application  to 
the  goliath  frog  [Conraua  goliath]  are  as . 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 


of  its  habitat  arrange.  All  available 
information  shows  that  the  goliath  frog 
has  a  narrowly  restricted  range  and  that 
it  is  rare  therein.  Despite  its  spectacular 
size  it  was  not  formally  described  until 
1906.  Subsequent  investigators  have 
commented  repeatedly  on  how  difficult 
the  species  is  to  locate,  approach,  and 
capture  (Gewalt  1977;  Ferret  1957;  Ferret 
and  Mertens  1957).  Data  compiled  by 
the  petitioners  show  that  only  91 
specimens  wer»reported  collected 
through  1967.  The  rate  of  collection  later 
increased  in  response  to  growing 
scientific  and  commercial  interest. 
Letters  solicited  by  the  petitioners  from 
authorities  in  Cameroon  pointed  out  that 
logging,  deforestation,  and  dams  are 
affecting  the  limited  habitat  of  the 
goliath  frog. 

Sabater;Pi  (1985)  reported  that  the 
goliath  frog  has  an  "extremely  restricted 
and  selective  distribution  *  *  *  occurs 
in  rapids  and  cascades  of  rivers  with  a 
sandy  bottom  and  very  clean,  slightly 
tannic  oxygen-rich  waters  *  *  *.  The 
vegetation  surrounding  these  rivers 
corresponds  to  West  African  (congolid) 
rainforest.  It  has  been  altered  mainly  by 
human  activities,  such  as  deforestation 
for  agricultural  purposes,  forest 
exploitation  and  establishment  of  new 
villages.  All  these  factors  drastically 
have  altered  the  ecosystem  inhabited  by 
the  species." 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  goliath  frog  is  avidly 
hunted  by  the  native  peoples  within  its 
range,  who  consider  its  meat  a  delicacy. 
Information  presented  by  Zahl  (1967) 
suggests  that  this  species  is  so  rare  and 
difficult  to  approach,  its  capture  is  a 
cause  for  celebration.  Sabater-Pi  (1985) 
warned  that  it  was  threatened  by  native 
hunting  and  that  effective  protective 
measures  were  needed  at  the  national . 
level. 

A  new  problem,  and  one  causing 
much  of  the  immediate  concern  for  the 
species,  is  capture  and  export  of  live 
animals.  Because  of  its  size,  the  goliath 
frog  is  becoming  increasingly  popular 
for  public  and  private  exhibition. 
Advertisements  submitted  by  the 
petitioners  show  that  the  asking  price  is 
$599.00  for  "small"  specimens  and 
S2.50O.00  for  individuals  weighing  6-9 
pounds.  One  U.S.  dealer  is  reported  to 
have  imported  50  individuals  and  to 
have  attempted  to  enter  some  in  the 
well-known  Frog  Jump  Jubilee  in 
Calaveras  County.  California. 

In  a  letter  to  the  petitioners.  Bob 
Johnson.  Curator  of  Amphibians  and 
Reptiles  at  the  Toronto  Metropolitan 
Zoo,  expressed  concern  that  current 
levels  of  commercial  exploitation  might 
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be  excessive  in  relation  to  sustainability 
of  wild  populations  of  Conraua  goliath. 
He  noted  also  that  survival  rates  in 
previous  importations  have  not  been 
high,  primarily  because  of  shipping 
stress  and  the  time  required  to  acclimate 
the  species  to  captive  conditions. 

C  Disease  or predation.  While  not 
now  known  to  be  general  problems, 
disease  and  natural  predation  are  to  be 
expected  and  may  become  of  serious 
conservation  concern  for  populations 
that  already  have  been  severely  reduced 
or  fragmented  through  human 
disturbance. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  goliath  frog 
is  not  covered  by  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora.  There 
are  no  substantive  measures  restricting 
exploitation,  trade,  or  habitat 
destruction. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Although  Conraua  goliath  is  by  far  the 
world's  largest  frog,  its  eggs,  tadpoles, 
and  young  are  hardly  larger  than  those 
of  other  frogs  (Sabater-Pi  1985;  Zahl 
1967).  The  petitioners  therefore  state 
that  C.  goliath  undoubtedly  takes  a 
longer  time  than  do  most  frogs  to 
become  sexually  mature,  and  a  mature 
animal  removed  from  a  population  will 
not  be  replaced  quickly.  The  note  also 
that  mortality  in  captivity  is  extremely 
high,  and  zoos  have  been  unable  to  keep 
specimens  for  long  term  display. 

The  decision  to  propose  threatened 
status  for  the  goliath  frog  was  based  on 
an  assessment  of  the  best  available 
scientific  information,  and  of  past, 
present,  and  probable  future  threats  to 
the  species.  This  giant  frog  is  rare  and 
narrowly  distributed,  and  is  vulnerable 
to  human  exploitation  and 
environmental  disruption.  Questions 
about  its  status  remain,  however,  and 
the  Service  will  attempt  to  obtain  and 
evaluate  new  information  during  the 
comment  period.  Critical  habitat  is  not 
being  proposed,  as  its  designation  is  not 
applicable  to  foreign  species. 

Available  Conservatiaa  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
conservation  measures  by  Federal, 
international,  and  private  agencies, 
groups,  and  individuals. 

Section  7(a)  of  the  Act.  as  amended, 
and  as  implemented  by  regulations  at  60 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 


conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  actions  are  currently 
known  with  respect  to  the  species 
covered  by  this  proposal. 

Section  8(a]  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  countries. 
Sections  8(b)  and  8(c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species,  and  ta  provide 
assistance  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
personnel. 

Section  9  of  the  Act,  and 
implementing  regulations  found  at  50 
CFR  17.21  and  17.31  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  threatened  wildlife.  It 
also  is  illegal  to  possess,  sell,  deliver, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  in  violation  of  the  Act. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  and  threatened  wildlife 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22. 17.23,  and 
17.32.  Such  permits  are  available  for 
scientific  purposes,  to  enhance 
propagation  or  survival,  or  for  incidental 
take  in  connection  with  other  such 
lawful  activities.  All  such  permits  must 
also  be  consistent  with  the  purposes  and 
policy  of  the  Act  as  required  by  Section 
10(d)  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available.  For  threatened 
species,  there  are  also  permits  for 


zoological  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  comments  and  suggestions 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  solicited  from  the  public, 
concerned  governmental  agencies,  the 
scientific  community,  industry,  private 
interests,  and  other  parties.  Comments 
particularly  are  sought  concerning  the 
following: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  the  subject  species; 

(2)  The  location  of  any  additional 
populations  of  the  subject  species; 

(3)  Additional  information  concerning 
the  distribution  and  population  status  of 
this  species; 

(4)  Current  or  planned  activities  in  the 
involved  areas,  and  their  possible  effect 
on  the  subject  species. 

The  final  decision  on  the  proposed 
listing  of  the  subject  species  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  a  decision  that  differs  from 
this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  by  45 
days  from  the  date  of  publication  of  the 
proposal,  should  be  in  writing,  and 
should  be  directed  to  the  party  named  in 
the  above  "AOONCMfS"  section. 


National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  end 
recordkeeping  requirements. 
Transportation,  and  Wildlife. 

Proposed  Regulation  Promulgation 

PART  17-{AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  9ft- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  AMPHIBIANS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§17.11    Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Histonc  range 


Vertebrate 

population 

wtiere 

endangered  or 

ttireatened 


Status 


Wtien  listed 


Critical 
tiabitat 


Special 
rules 


Amphibians 

« 

Frog,  goliatt) 


Conraua  goliath .. 


Cameroon, 
Guinea. 


Equatorial    Entire „.  T 


NA 


NA. 


Dated:  August  16. 1^1. 
Bnice  BlanchanL 
Acting  Director. 
[FR  Doc.  91-21846  Filtd  9-11-01;  8:45  ain| 
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50  CFR  Part  17 


RIN  1018-AB14 


Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  To  Reclassify  ttie  Gila  Trout 
(Oncortiynchus  Gilae)  From 
Endangered  to  Ttireatened 


agency:  Fish  and  W 
Interior. 

ACTION:  Proposed  riile; 
withdrawal. 


ildlife  Service, 
notice  of 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  is  withdrawing  the  proposed 
rule  to  reclassify  the  Gila  trout 
[Oncorhynchus  Gilie)  (Smith  and 
Stearley  1989)  from  endangered  to 
threatened.  Recent  data  indicate  that  the 
Gila  trout  no  longen  meets  the  criteria 
for  reclassification  ps  given  in  the  Gila 
Trout  Recovery  Plah  (USFWS  1984). 
Forest  fires,  drough  t.  floods,  and 
invasion  by  brown  [rout  have  severely 
reduced  three  Gila  (rout  populations  and 
eliminated  one  population. 

DATES:  This  withdrfiwal  is  effective 
October  15, 1991. 


addresses:  The  complete  file  for  this 
notice  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Service's  Ecological 
Services  Field  Office.  3530  Pan 
American  Hwy.  NE..  suite  D, 
Albuquerque,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT 

Jerry  Burton.  Endangered  Species 
Biologist,  Albuquerque,  New  Mexico 
(see  ADDRESSES  above)  (505/883-7877  or 
FTS  474-7877). 

SUPPLEMENTARY  INFORMATION: 
Background 

Gila  trout  (Oncorhychus  Gilae)  is 
native  to  relatively  undisturbed,  high 
altitude  mountain  streams  in  Arizona 
and  New  Mexico.  Historically,  Gila  trout 
occurred  in  the  Verde  and  Agua  Fria 
drainages,  Arizona,  and  in  the  upper 
Gila  drainage  in  New  Mexico. 

When  the  Gila  trout  was  listed  as 
endangered  (March  11. 1967;  32  FR  4001). 
its  range  had  been  reduced  to  five  small 
headwater  creeks.  These  five  creeks 
were  the  Iron,  McKena,  and  Spruce  in 
the  Gila  Wilderness,  and  Main  Diamond 
and  South  Diamond  creeks  in  the  Aldo 
Leopold  Wilderness.  The  principle 
reason  for  the  drastic  decline  of  the 
species  included  hybridization, 
competition  with  and  predation  by  non- 
native  rainbow  trout  (Oncorhynchus 
Mykiss]  and  cutthroat  trout 
[Oncorhynchus  Clarki).  Plus 


competition  with  and  predation  by 
brown  trout  (Salwo  Trutta). 

Recovery  actions  initiated  after  listing 
included  replicating  each  natural 
population  by  chemically  treating 
streams  within  the  historic  range  of  the 
species  to  remove  nonnative  competitive 
and  predatory  fish  species,  constructing 
barriers  to  prevent  reinvasion  by  these 
species,  and  restocking  the  streams  with 
Gila  trout.  Seven  additional  populations 
were  thus  established,  and  the  five 
natural  populations  were  replicated. 
When  the  proposed  rule  was  published 
(October  6, 1987;  52  FR  37424).  twelve 
secure  populations  existed,  including 
five  indigenous  and  seven  reintroduced 
populations.  All  five  indigenous 
populations  were  secure  and  occupied 
their  habitat  to  its  maximum  carrying 
capacity.  Reintroduced  populations 
were  successfully  reproducing  and  were 
expected  to  fill  their  habitat  to  carrying 
capacity  in  the  near  future  (Turner  1986). 
Stream  renovation  and  transplantation 
efforts  were  accomplished  jointly  by  the 
Service.  U.S.  Forest  Service.  New 
Mexico  Department  of  Game  and  Fish, 
and  New  Mexico  State  University. 

By  replicating  the  five  wild 
populations  to  establish  seven 
additional  populations,  the  Service  had 
fulfilled  criteria  for  reclassifying  the  Gila 
trout  as  threatened  as  outlined  by  the 
Gila  Trout  Recovery  Plan  (USFWS 
1984).  The  Plan  states  that  "the  species 
could  be  considered  for  downlisting 
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from  its  present  endangered  status  to  a 
threatened  status  when  survival  of  the 
five  original  ancestral  populations  is 
secured  and  when  all  morphotypes  are 
successfully  replicated  or  their  status  is 
otherwise  appreciably  improved."  The 
Service  determined  that  recovery  efforts 
had  improved  the  status  of  the  Gila  trout 
such  that  the  species  was  no  longer  "in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range"  (i.e., 
endangered),  but  that  hybridization 
and/or  competition  with  non-native 
salmonids  still  threatened  this  fish 
below  stream  barriers.  Therefore,  the 
Service  believed  that  reclassification  to 
a  threatened  status  was  appropriate. 

All  interested  groups,  agencies,  and 
individuals  who  responded  to  the 
proposed  rule  supported  the 
reclassification.  Both  New  Mexico 
Department  of  Game  and  Fish  and 
Arizona  Game  and  Fish  Department 
originally  supported  the  reclassification 
but  expressed  concern  that  downlisting 
of  the  Gila  trout  might  cause  the  Service 
to  lessen  efforts  towards  recovery  of  the 
species.  The  Service  responded  that  it 
did  not  intend  to  curtail  recovery  efforts 
for  this  species  owing  to  its 
reclassification.  Both  the  progress 
towards  recovery  that  had  been  made 
and  the  recovery  tasks  that  are  either 
underway  or  planned,  reinforce  the 
Service's  continuing  commitment  to  the 
recovery  of  this  species.  Experience  hns 
shown  that  the  Gila  trout  is  a 
"recoverable"  species. 

New  Mexico  Department  of  Game  and 
Fish,  the  Bureau  of  Reclamation, 
Albuquerque  Wildlife  Federation,  and 
Trout  Unlimited  all  commented  on  the 
benefits  of  allowing  a  limited  spon 
fishery  for  the  species  aflpr  il  is 
reclassified.  They  stressed  that  much 
more  public  support  lor  recovery  will 
result  from  allowing  a  sport  fisher^' 

Finding  and  Withdrawal 

The  comment  period  on  the  proposal 
to  reclassify  the  Gila  trout  from 
endangered  to  threatened  originally 
closed  on  December  7, 1987.  The  Service 
reopened  the  comment  period  from  June 
26, 1989.  to  July  26. 1989  (54  FR  26811).  to 
obtain  additional  information  on  the 
status  of  the  species.  Newspaper 
notices,  inviting  general  public 
comment,  were  published  in  the  Silver 
City  Daily  Press  on  July  8, 1989;  the 
Albuquerque  Journal  and  the  El  Paso 
Times  on  July  9. 1989;  and  the  Deming 
Headlight  on  July  17, 1989.  Comment 
letters  supporting  postponement  of 
downlisting  were  received  from  the  U.S 
Forest  Service,  New  Mexico  Deparlmei>l 
of  Game  and  Pish,  Arizona  Game  and 
Fish  Department.  Gila  Trout  Recovery 


Team,  Desert  Fishes  Council,  and 
several  biologists. 

The  commenters  recommended 
postponement  of  the  downlisting  for  the 
following  reasons: 

1.  Droughts  and  forest  fires  in  the 
Main  Diamond  and  South  Diamond 
watersheds  destroyed  the  Main 
Diamond  and  severely  reduced  South 
Diamond  Gila  trout  populations. 

2.  Severe  flooding  in  1988  reduced  the 
Gila  trout  population  in  McKright  Creek 
by  at  least  95  percent. 

3.  Propagation  activities  at  hatcheries 
has  not  proceeded  as  planned  and 
additional  fish  are  not  available  to 
replenish  fish  stocks  depleted  by  natural 
disasters. 

4.  The  Gila  trout  population  in  Iron 
Creek  is  plagued  by  competition  from 
brown  trout  and  will  need  to  be 
monitored  closely  to  ensure  that  Gila 
trout  populations  are  not  depleted. 

5.  The  Little  Qreek  population  was 
severely  reduced  by  a  1988  flood. 

The  Service  has  determined  that  the 
Gila  trout  no  longer  meets  the  criteria 
for  reclassification  as  given  in  the  Gila 
Trout  Recovery  Plan.  Therefore,  in 
compliance  with  section  4(b)(6)(B)(ii)  of 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.).  as  amended,  the 
Service  withdraws  its  proposed  rule  to 
reclassify  the  Gila  trout  from 
endangered  to  threatened.  When 
conditions  improve,  the  Service  will 
reevaluate  the  appropriateness  of 
proposing  the  reclassification  at  a  later 
dale. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  Na  910792-1192] 

Pacific  Coast  Groundf ish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Proposed  rule. 

summary:  NOAA  issues  this  proposed 
rule  to  amend  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  to  increase  the  minimum  mesh 
size  for  roller  trawl  gear  in  the  Exclusive 
Economic  Zone  norA  of  40*30'  N. 
latitude  off  Washington.  Oregon,  and 
California,  making  the  minimum  mesh 
size  for  all  roller  and  bottom  trawls  a 
uniform  4.5  inches  (11.43  cm)  coastwide. 
This  action  is  intended  to  reduce  the 
harvest  and  discard  of  small,  juvenile 
groundfish,  to  increase  yield,  and  to 
reduce  the  need  for  other  types  of  more 
restrictive  management  measures. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October  9, 
1991. 

addresses:  Comments  on  the  proposed 
rule  should  be  sent  to  Mr.  Rolland  A. 
Schmitfen.  Director.  Northwest  Region, 
.National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE.,  BIN  C15700, 
Seattle,  Washington  98115-0070;  or  Mr. 
E.  Charies  Fullerton.  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service,  300  S.  Ferry  Street,  Terminal 
Island,  California  90731-7415. 
Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  are  available  from  the  Pacific 
Fishery  Management  Council,  2000  SW. 
First  Avenue,  suite  420,  Portland, 
Oregon  97201. 

FOR  FURTHER  INFORMATION  CONTACr. 
William  L  Robinson  at  206-526-6140, 
Rodney  R.  Mclnnis  at  213-514-6199.  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Pacific  Fishery  Management 
Council  (Council)  makes 
recommendations  to  the  Secretary  of 
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Commerce  for  thd  management  of 
flsheries  under  tl*  FMP.  The 
predominant  maiiagement  measures 
recommended  by  the  Council  have  been 
harvest  guideline^  (or  quotas]  that 
estabhsh  the  anntial  harvest  goal,  gear 
restrictions  that  df^ect  the  size  and 
species  of  fish  ca^ht  and  trip  landing 
and  frequency  limits  that  limit  effort  in 
the  Qshery.  The  Council  has  become 
increasingly  concerned  that  as 
groundflsh  stocks  are  reduced  to  the 
level  that  will  pn^uce  the  maximum 
sustainable  yield  !(MSY).  fishing  effort 
and  capacity  exceed  that  needed  to  take 
the  MSY.  As  a  rei  iult,  trip  landing  and 
frequency  limits  1  ave  become  more 
restrictive.  As  the  amount  of  fish  that 
may  be  landed  is  reduced,  discards 
increase.  This  ocijurs  because;  (1)  It  is 
difficult  to  keep  \he  catch  of  some 
species  within  trip  limits:  and  (2) 
fishermen  generally  try  harder  to  take 
the  entire  trip  limit  when  it  is  lower, 
resulting  in  excess  fish  being  caught  and 
discarded,  many  i  >f  which  are 
ondersized 

To  address  theiie  problems, 
particularly  as  thfcy  relate  to  the  trawl 
fishery  for  the  deepwater  complex 
(sablefish,  Dover  mle.  and 
thomyheads),  tha  Council  considered 
three  options  for  fninimuro  mesh  size  for 
roller  trawl  gear  ki  the  Vancouver, 
Columbia,  and  Eureka  subareas.  The 
minimum  mesh  size  in  the  Monterey  and 
Conception  suba^as  is  already  4^ 
inches  (11.43  cm)^  The  major  options 
considered  were;i(l]  The  status  quo, 
which  allows  math  smaller  than  4.5 
inches  (11.43  cm]J  but  no  smaller  than 
3.0  inches  (7.62  c«i);  (2)  allowing  mesh 
smaller  than  4.5  ihches  (11.43  cm],  but 
larger  than  3.0  infhes  (7.62)  cm),  only  if 
possessing  less  than  1.000  pounds  (2,200 
kg]  of  flatfish,  sailefish.  the  Sebastes 
complex  of  rockfish,  thomyheads. 
Pacific  cod,  lingcpd.  Pacific  ocean  perch 
or  widow  rockfisp:  and  (3)  prohibiting 
mesh  smaller  than  4.5  inches  (11.43  cm) 
for  all  groundfish  species  caught  in  the 
Vancouver.  Colui  nbia.  and  Eureka 
subareas. 

The  Council  re  ected  the  status  quo 
because  it  does  e  ot  adequately  address 
the  issue  of  byca  ch  and  discard  of 
unmarketable  fish.  The  second 
alternative  was  rfejected  because 
fishermen  tesfifiad  that  allowing  small 
mesh  for  other  grpundfish  species,  such 
as  dogfish,  was  not  necessary.  Hie 
Council  recommended  the  third 
alternative,  increasing  the  minimum 
mesh  size  for  roller  gear  from  3.0  to  4.5 
inches  (7.62  to  11^43  cm)  for  roller  gear  In 
the  Vancouver,  C  olumbia.  and  Eureka 
subareas  becaus !  it  would  reduce  the 
discard  and  was'  e  of  undersized  and 


unmarketable  groundfish.  Thus,  all  roller 
and  bottom  trawls  would  be  required  to 
have  codends  with  a  minimum  mesh 
size  of  4.5  inches  (11.43  on)  coastwida 
(currently  bottom  trawls  must  have 
mesh  size  of  at  least  4.5  inches  (11.43 
cm)).  Also,  current  gear  provisions  that 
allow  the  use  of  double-walled  codends 
(50  CFR  663.22(b)(4)),  stipulate  and  size 
and  placement  of  rollers  on  the  footrope 
(50  CFR  663.22(b)(7)(i)),  and  prohibit  the 
use  of  tickler  chains  (50  CFR 
663.22(b)(7){ii)).  would  be  rentoved 
because  they  apply  only  to  the  use  of 
roller  gear  with  mesh  size  smaller  than 
4.5  inches  (11.43  cm).  To  prevent  fishing 
vessel  operators  from  switching  4.5- 
inch-mesh  (11.43-cm-mesh)  codeods 
with  small-mesh  codends,  which  remain 
legal  on  midwater  trawl  gear,  the 
provision  that  currently  requires 
continuous  riblines  on  bottom  trawl  gear 
when  carrying  aboard  a  net  with  mesh 
less  than  4.5  inches  (11.43  cm)  (50  CFR 
663.22(b)(5))  would  also  be  apphed  to 
roller  trawls. 

The  Council's  intent  is:  (1)  To  reduce 
waste  caused  by  discarding  fish  that  are 
too  small  to  market  or  that  exceed  the 
trip  limit;  (2)  to  postpone  the  need  for 
more  restrictive  trip  limits  until  later  in 
the  year  and  (3)  to  increase  long-term 
yield  by  reducing  the  current  harvest  of 
juvenile  groundfish. 

Changes  to  gear  restrictions  may  be 
made  under  the  "points  of  concern" 
(biological)  or  socioeconomic 
frameworks  in  the  FMP.  Any  change  to 
trawl  specifications  will  have  both 
biological  and  socioeconomic  impacts. 
Although  the  Council  recommended  the 
gear  change  for  biological  reasons,  there 
also  will  be  social  and  economic 
impacts,  which  are  described  in  the  EA/ 
RIR  prepared  by  the  Council  and 
summarized  below.  The  Council 
considered  public  comment  on  the 
options  at  its  March  and  April  1991 
meetings.  Additional  public  comment 
will  be  accepted  following  publication  of 
this  pr(^)06ed  rule  in  the  Federal 
Register  (see  aooresscs). 

Most  of  the  following  discussion  of 
impacts  of  the  proposed  action  is  based 
on  preliminary  results  from  the  first  year 
of  a  S^year  study  comparing  the  effects 
of  different  mesh  sizes  while  fishing  for 
different  mixes  of  groundfish  species.  It 
is  the  only  scientific  information 
currently  available  from  which  to 
address  the  effects  of  the  proposed 
change  in  minimum  mesh  size  in  the 
Pacific  coast  groundfish  fishery.  The 
portions  of  the  study  most  relevant  to 
this  proposed  rule  examined  the  rockfish 
fishing  strategy  (roller  gear)  and  the 
flatfish  Sshing  strategy  (roller  gear  and 
bottom  gear). 


Biological  Impacts 

a.  Size  Composition 

A  change  in  mesh  to  4.5  todies  (11.43 
cm)  would  have  a  positive  net  benefit 
for  all  three  species  in  the  deepwater 
complex  (sablefish.  Dover  sole,  and 
thomyheads).  Pacific  ocean  perdi,  and 
widow  rockfish  by  increasing  the  yield 
per  recruit  for  these  species.  However, 
yellowtail  rockfish  and  canary  rockfish 
showed  very  httle  increase  in  mean 
length. 

An  increase  in  average  fish  length 
implies  that  fewer  iuvenile  fish  are 
caught.  At  this  time  it  is  not  possible  to 
determine  the  relationship  between  size 
composition  of  the  catch  and  spawning    . 
biomass,  but  any  upward  trend  in  length 
composition  means  reduced  fishing 
mortality  on  smaller  fish,  and  thus 
Increased  survival  to  maturity. 

b.  Spawning  Biomass 

Although  spawning  biomass  may  be 
mhanced  with  an  increase  in  minimum 
mesh  size,  the  changes  probably  will  not 
be  measurable  with  existing  data  and 
assessment  methods. 

c.  Discards 

Size-based  discards  will  be  reduced 
substantially  for  some  species.  In 
general,  discards  (in  pounds  per  trawl- 
hour)  were  reduced  for  both  the  rockfish 
and  flatfish  fishing  strategies.  The  study 
indicated  the  following  reductions  in 
discard  as  a  percent  of  total  catch  when 
mesh  size  is  increased  from  3.0  to  4.5 
inches  (7.62  to  11.43  cm):  Dover  sole — 
from  9.7  to  1.2  percent  sablefish — from 
14.8  to  9.5  percent  longspine 
thomyhead— from  10.2  to  4.9  percent 
shortspine  thomyhead — fi^m  9.1  to  3.3 
percent  Discards  probably  would  not  be 
reduced  as  much  under  the  proposed 
rule,  because  fishermen  using  mesh 
smaller  than  4.5  inches  (11.43  cm)  often 
use  mesh  larger  than  3.0  inches  (7.62 
cm).  Discards  of  other  species  were 
reduced  by  a  smaller  percent  or  did  not 
change.  There  was  no  discard  of  canary 
rockfish  and  negligible  discard  of  widow 
and  yellowtail  rockfish. 

Economic  Impacts 

Direct  Costs 

Approximately  342  trawl  vessels 
operated  in  1989.  It  is  not  known  how 
many  of  these  vessels  used  or  carried 
roller  gear  widi  mesh  smaller  than  4.5 
inches  (11.43  cm).  Because  trawl  vessels 
commonly  follow  different  strategies,  a 
vessel  that  carries  roller  gear  is  likely 
also  to  carry  bottom  trawl  gear. 
ConsequenHy,  many  trawl  vessels  are 
likely  to  have  4.5-inch  (11.43-cm) 
codends,  which  already  are  required  for 
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roller  gear  in  the  Monterey  and 
Conception  subareas  and  for  bottom 
trawls  coastwide.  Fishermen  who  do  not 
have  4.5-inch  (11.43-cm)  codends 
already  will  have  to  purchase  either 
new  webbing  at  $500  per  codend  or  a 
new  codend  from  a  net  maker  at 
approximately  $2,000  per  net.  Most 
fishermen  prefer  to  have  at  least  two 
nets  on  board,  so  the  cost  would  be 
approximately  $1,000  to  $4,000  per 
vessel,  with  the  larger  direct  cost  to 
fishermen  who  recently  purchased  new 
codends  with  mesh  smaller  than  4.5 
inches  (11.43  cm).  However,  most 
groundfish  trawl  Hshermen  have  been 
aware  that  this  change  was  coming  as  a 
result  of  Council  discussions  since 
September  1990.  Many  fishermen 
already  will  have  replaced  worn-out 
gear  with  new  mesh  of  the  larger  size. 
Consequently,  the  cost  of  this  gear 
change  should  be  viewed  as  a 
maximum,  one-time  cost  for  those 
fishermen  who  have  not  already 
replaced  worn-out  gear. 

Indirect  Costs 

a.  Dollars  per  Trawling  Hour 

For  most  species,  an  increase  in  trawl 
mesh  size  will  result  in  the  catch  of 
larger  fish,  but  at  slower  rates. 
Preliminary  data  of  dollars  earned  per 
trawling  hour  using  3.0-inch  (7.62-cm) 
mesh  compared  with  4.5-inch  (11.43-cm) 
mesh  showed  declines  of  as  much  as  63 
percent  in  the  rockfish  strategy  and  26 
percent  in  the  flatfish  strategy  with  4.5- 
inch  (11.43-cm)  mesh.  However,  in  this 
study,  vessels  were  not  constrained  with 
trip  limits.  Vessels  are  expected  to  be 
able  to  compensate  for  a  reduced  catch 
rate  by  increasing  the  duration  of  the 
tows. 

b.  Discards 

The  biomass  discarded  was 
substantially  less  when  4.5-inch  (11.43- 
cm)  mesh  was  used  rather  than  3.0-inch 
mesh  (7.62-cm).  Presumably  these 
discards  were  due  to  market  forces  (e.g.. 
fish  were  too  small,  the  market  is 
temporarily  glutted,  or  the  species  was 
not  marketable)  rather  than  regulations, 
since  trip  limits  did  not  apply  at  the  time 
the  study  was  conducted. 

c.  Gilling 

Entanglement  of  fish  in  the  mesh 
("gilling")  is  mainly  a  function  of  fish 
size  versus  mesh  size  and  will  be 
influenced  by  the  abundance  and 
availability  of  small  fish,  towing  time, 
and  species  involved.  Rockfish  are  spiny 
and  more  likely  to  be  gilled  than  most 
other  species.  Gilling  has  economic 
importance  in  that  the  crew  must  spend 
time  clearing  a  heavily  gilled  net,  which 


delays  setting  the  next  haul.  Although 
the  rate  of  gilling  was  higher  in  4.5-inch 
(11.43-cm)  than  3.0-inch  (7.62-cm)  mesh, 
the  time  to  clear  the  net  was  about  11 
minutes  for  both  rockfish  and  flatfish 
strategies.  Therefore,  on  average,  gilling 
does  not  appear  to  be  a  significant  issue. 

d.  Sorting 

The  time  required  to  sort  the  catch  (by 
species,  by  market  category,  or  to 
separate  fish  to  be  discarded)  also  is 
affected  by  mesh  size.  Although  data 
were  inconsistent  regarding  sorting  time 
for  rockfish,  the  sorting  time  in  the 
flatfish  strategy  was  substantially 
reduced,  and  the  savings  in  sorting  time 
was  greater  than  time  spent  removing 
gilled  fish. 

Effect  on  Other  Management  Measures 

Larger  mesh  size  alone  will  not 
preclude  or  eliminate  the  need  for 
continued  use  of  trip  hmits.  While  an 
increase  in  mesh  size  will  decrease  the 
catch-per-hour-towed,  the  decreased 
catch  rate  will  not  necessarily  lengthen 
trips  or  delay  attainment  of  harvest 
guidelines.  This  is  especially  true  with 
species  with  high  catch  rates  such  that 
the  total  tow  time  necessary  to  catch  a 
trip  limit  is  a  small  fraction  of  the  total 
trip  duration.  Yellowtail  and  widow 
rockfish  are  in  this  category.  An 
increase  in  trip  duration  seems  more 
likely  for  species  like  thomyheads, 
which  typically  are  caught  in  long  tows. 

Classification 

This  proposed  rule  is  published  under 
authority  of  section  305(d]  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  16 
U.S.C.  1855(d),  and  was  prepared  at  the 
request  of  the  Pacific  Fishery 
Management  Council.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  has 
determined  that  this  proposed  rule  is 
necessary  for  the  conservation  and 
management  of  the  Pacific  coast 
groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law.  The  Assistant 
Administrator,  before  publishing  a  final 
rule,  will  take  into  account  the  data  and 
comments  received  during  the  comment 
period  and  during  subsequent  Council 
meetings. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
proposed  rule,  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  You 
may  obtain  a  copy  of  the  EA  from  the 
Council  (see  addresses). 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 


under  Executive  Order  12291.  The 
proposed  action  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  million  or  more  nor  will  it  result  in 
a  major  increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  impacts  are  anticipated  on 
competition,  employment,  investments, 
productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  & 
U.S.C.  601  et  seq.  This  conclusion  is 
based  on  the  regulatory  impact  review 
and  the  preamble  to  this  proposed  rule. 
Although  there  will  be  short-term 
economic  costs  for  those  fishermen  who 
will  need  to  purchase  or  modify  their 
gear,  long-term  economic  benefits  are 
expected  if  discards  are  reduced  and 
long-term  yield  is  increased.  Many 
fishermen  are  believed  to  own  4.5  inch 
webbing  already,  since  it  is  required  in 
bottom  trawls  coastwide  and  in  roller 
trawls  in  the  Monterey  and  Conception 
subareas.  In  addition,  fishermen 
routinely  replace  trawl  codends  because 
they  wear  out,  and  this  is  a  normal  cost 
of  business.  Consequently,  the  Assistant 
Administrator  initially  determined  that 
this  proposed  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and.  therefore, 
a  regulatory  flexibility  analysis  for  this 
action  was  not  prepared. 

This  proposed  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

The  Council  has  initially  determined 
that  this  proposed  rule  is  consistent  to 
the  maximum  extent  practicable  with 
the  applicable  State  coastal  zone 
management  programs.  This  initial 
determination  has  been  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing. 

Authority:  16  US.C.  1801  et  seq. 
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Dated  September  0. 1991 

Samuel  W.  McKeen, 

Acting  Assistant  Adrr^'nrstrator  fi 
National  Marine  Fis 

For  the  reasons 
preamble,  50  CFR 
to  be  amended  as 


aet: 


^or  Fisheries. 
Service. 

forth  in  the 
663  is  proposed 
fbllows: 


farti 


Authority:  16  U.S.C  1801  e(  509. 

2.  In  §  663.22.  paragraph  (b)(7)  is 
removed,  and  paragraphs  (b)  (2),  (3).  (4). 
and  (5)  are  revised,  to  read  as  follows: 

§663.22    Gear R««trlctlons. 


PART  66a— pacifk:  coast 

GROUNOFISH  FISMERY 


1.  The  authority 
continues  to  read  i 


( itation  for  part  663 
follows: 


Trawl  type 

Sutiaraa 

Vancou- 
»er 

Cohmv 

tM 

Eureka 

Monte- 
rey 

Corwep- 
tioo 

4.5 
45 
3.0 

4.5 

4.5 

ao 

4.5 
4.5 
3.0 

4.5 
4.5 
3.0 

4.5 

Roller  or  tiMm .. 

4.5 

Pelagic 

3.0 

'  Metric  conversion: 


3.0  inches  =  7.62  centimeters;  4.9  inches  o  1 1.43  centimeters 


(3)  Chafing  gear. 
not  be  connected  d 
(closed)  end  of  the 

(ii)  In  all  bottom 
must  have  a  minimtm 
inches  (38.1  cm),  ur  less 
one-half  (underside  | 
covered  by  chafing  g 

(iii)  In  roller  and 
Vancouver,  Columbia 


i]  Chafmg  gear  must 
rectly  to  the  terminal 
odend. 

rawls,  chafing  gear 
mesh  size  of  15 
only  the  bottom 
of  the  codend  is 


;ear. 

3obbin  trawls  in  the 
and  Eureka 


(b)  •  *  • 

(2)  Mesh  size.  Trawl  nets  may  be  used 
if  they  meet  the  minimum  sizes  set  forth 
below.  The  minimum  sizes  apply  to  the 
last  50  meshes  running  the  length  of  the 
net  to  the  terminal  (closed]  end  of  the 

Minimum  Trawl  Mesh  Size 

[In  Inches]  > 


codend.  Minimum  trawl  mesh  size 
requirements  are  met  if  a  20-gauge 
stainless  steel  wedge,  3.0  or  4.5  inches 
(7.62  or  11.43  cm)  (depending  on  the  gear 
being  measured)  less  one  thickness  of 
the  metal  at  the  widest  part  can  be 
passed  with  thumb  pressure  only 
through  16  of  20  sets  of  two  meshes  each 
of  wet  mesh  in  the  codend. 


subareas,  and  all  pelagic  trawls,  chafing 
gear  covering  the  upper  one-half  (top 
side]  of  the  codend  must  have  a 
minimum  mesh  size  of  6  inches  (15.24 
cm). 

(4)  Double-walled  codends.  Double- 
walled  codends  must  not  be  used  in  any 
trawl. 

(5)  Bottom,  roller  or  bobbin  trawls.  A 
net  used  in  a  bottom,  roller  or  bobbin 


trawl  must  have  at  least  two  continuous 
riblines  sewn  to  the  net  and  extending 
from  the  mouth  of  the  trawl  net  to  the 
terminal  end  of  the  codend.  if  the  fishing 
vessel  is  simultaneously  carrying  aboard 
a  net  of  less  than  4.5  inch  (11.43  cm] 

mesh  size. 

***** 

[FR  Doc.  91-21921  Filed  9-9-91: 11:20  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rutes  or 
proposed  niles  that  are  appUcaWe  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  o( 
auttiority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  ekamptes 
of  documents  appearing  in  tNs  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Management  Direction  on  Northern 
Spotted  Owls;  National  Forests  in 
Oregon,  Washington,  and  Northern 
California 

agency:  Forest  Service,  USDA. 
action:  Notice:  public  hearings  on  draft 
environmental  impact  statement. 

summary:  The  USDA  Forest  Service  is 
preparing  a  draft  environmental  impact 
statement  (DEIS)  on  a  management  plan 
for  the  northern  spotted  owl  in  National 
Forests  in  Oregon,  Washington,  and 
northern  California.  The  DEIS  is 
scheduled  to  be  released  on  or  about 
September  27. 1991,  for  a  3-month  public 
comment  period.  To  facilitate  comment 
on  the  DEIS,  three  public  hearings  have 
been  scheduled. 

DATES:  The  date  and  time  for  each 
hearing  are  listed  below.  Each  hearing 
will  have  both  an  afternoon  and  an 
evening  session. 

Tuesday,  October  15, 1991, 1  p.m.  and 
6-9  p.m.,  in  Olympia,  Washington; 

Thursday,  October  17, 1991, 1-4  p.m. 
and  6-9  p.m.,  in  Salem,  Oregon; 

Monday,  October  21, 1991, 1-4  p.m., 
and  6-9  p.m.,  in  Redding,  California. 
AOORESSES:  The  hearings  will  be  held  at 
the  following  locations: 

Olympia,  Washington — Washington 
Performing  Arts  Center,  512  South 
Washington  St..  Olympia,  Washington: 

Salem,  Oregon — Columbia  Hall,  State 
Fairgrounds,  2330 17th  St.  N.E.,  Salem. 
Oregon: 

Redding.  California — Holiday  Inn. 
1900  Hilltop  Drive,  Redding.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Mason,  Spotted  Owl  EIS  Team,  319 

S.W.  Pine  Street  P.O.  Box  3623. 

Portland.  Oregon.  97206-3623,  (503/326- 

7460). 

SUPPLEMENTARY  INFOMNATKM:  The  draft 

environmental  impact  statement  will  be 


available  prior  to  the  hearings.  The 
notice  of  availability  of  the  DEIS  will  be 
published  in  the  Federal  Register  on  or 
about  September  27, 1991.  Written 
comments  on  the  DEIS  will  be  accepted 
for  3  months  after  the  notice  of 
availability.  Persons  interested  in 
obtaining  a  summary  or  a  copy  of  the 
draft  environmental  impact  statement 
should  request  it  by  writing  or  calling 
the  office  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

To  facilitate  public  comment  on  the 
DEIS,  the  Forest  Service  has  scheduled 
formal  hearings  at  which  both  oral  and 
written  comments  will  be  accepted.  To 
ensure  everyone  has  an  opportunity  to 
be  heard,  speakers  may  be  limited  to 
three  minutes.  Speakers  are  encouraged 
to  submit  written  comments  as  well. 
Each  speaker's  oral  comments  will  be 
recorded  and  will  receive  equal 
consideration  with  written  comments 
received  prior  to  the  close  of  the  3- 
month  conmient  period. 

Persons  wishing  to  speak  at  the 
hearing  should  register  at  the  meeting 
site  on  the  day  of  the  meeting. 
Registration  will  begin  one  hour  before 
each  hearing.  Pre-registration  prior  to 
the  hearing  date  will  not  be  necessary 
nor  will  it  be  accepted.  Elected  officials 
and  agency  representatives  will  be 
allowed  to  speak  first. 

A  Hearing  Officer  from  the  USDA 
Office  of  the  General  Counsel  will 
conduct  each  hearing.  Forest  Service 
officials  will  be  present  to  hear  and  read 
the  comments. 

Dated:  September  6, 1991. 
Mark  A.  Reimera. 

Deputy  Chief,  Programs  and  Legislation. 
[FR  Doc.  91-21909  Filed  9-11-81;  8:45  am) 

BIUMQ  COOe  M1»-11-« 


Souttiem  California  Edison  Co.; 
Lucerne  Valley/Big  Bear  Valley  115kV 
Electric  Transmission  Line;  San 
Bernardino  National  Forest,  Califomia 
Desert  Conservation  Area,  San 
Bernardino  County,  CA;  Revised  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service,  and  the  Department  of  the 
Interior,  Bureau  of  Land  Management, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  Southern 
Califomia  Edison  Company  (SCE) 
proposal  to  furnish  additional  electrical 


power  to  Big  Bear  Valley  and 
surrounding  areas.  This  Notice  of  Intent 
revises  the  one  published  in  the  Federal 
Register  on  August  1, 1991  and 
supplements  that  notice  by  identifying 
the  Bureau  of  Land  Management  as  a 
cooperating  agency.  The  proposal  is  to 
provide  100  MW  of  capacity  to  Southern 
Califomia  Water  Company's  Bear 
Valley  Electric  District  by  constructing  » 
115  kilovolt  (kV),  double  circuit,  six 
conductor  electric  transmission  line  on 
National  Forest  System  and  Bureau  of 
Land  Management  lands  and  an 
electrical  system  substation  on  National 
Forest  System  lands.  The  proposed 
transmissidn  line  would  run  from  the 
existing  Cottonwood  Substation  in 
Lucerne  Valley  to  a  new  substation  in 
the  Big  Bear  Lake  area.  The  substation 
would  connect  to  Southern  Califomia 
Water  Company's  existing  Bear  Valley 
Electric  District  distribution  system  by 
way  of  two  33  kV  underground  circuits. 
The  first  circuit  would  connect  to  the 
existing  North  Shore  33  kV  underground 
line;  the  second  circuit  would  tie  into  the 
existing  South  Shore  33  kV  circuit  with 
1400  feet  of  new  underground  line.  The 
Forest  Service  will  serve  as  the  lead 
Federal  agency  and  the  Bureau  of  Land 
Management  is  a  cooperating  agency  in 
meeting  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA). 

Issues  Identified 

Initial  scoping  and  discussions  with 
the  proponent  have  identified  the 
following  issues:  Threatened  and 
endangered  species,  sensitive  plant 
species,  wildlife,  road  location,  visual 
quality,  cultural  resources,  recreation, 
health  and  safety,  economics,  mineral 
development,  air  quality,  water  quality, 
and  other  land  uses. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  project  includes  a  14  mile  long 
powerline  and  associated  poles,  a  two 
and  one-half  acre  substation  complex 
(approximately  300  X  350  feet),  and 
associated  access/maintenance  roads. 
Depending  on  the  route  selected,  the 
proposal  could  also  Involve  the  removal 
of  other  powerlines,  pole  structures,  and 
substation  equipment.  Single  pole 
structures,  H-frame  structures,  and  a 
combination  of  both  will  be  analyzed. 

The  existing  33  kV  line  from  the 
Cottonwood  Substation  to  the  GoldhiU 
Substation  north  of  Baldwin  Lake 
supplies  most  of  the  electrical  power  to 
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of  the  San  Beman 
and  the  Barstow 
participate  at  tha 
helpful,  comment 


Big  Bear  Valley  ai^d  the  surrounding 
areas.  Bear  Vallejl  Electric  states  that 
their  electrical  system  currently 
operates  at  full  c4>acity  during  peaic 
demand  periods,  ^ased  on  the  San 
Bernardino  County  General  Plan  and  the 
Big  Bear  Lake  Coitimunity  Development 
Plan,  future  demand  for  electricity  in  the 
area  is  expected  tp  increase  as 
residential  and  commercial  growth 
continue.  Southern  California  Edison 
and  Bear  Valley  ^ectric  are  proposing 
to  con.<<tnict  the  n^w  system  to  meet  all 
demand  for  the  foreseeable  future. 

The  Draft  EIS  (DEIS)  is  expected  to  be 
available  for  public  review  by  April  1992 
and  comments  wiL  be  received  for  a 
period  of  60  days  following  the  date  that 
the  notice  of  its  availability  is  published 
in  the  Federal  Register.  It  is  important 
that  those  interested  in  the  management 
ino  National  Forest 
esource  Area 
time.  To  be  most 
on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
document  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
For  Implementing  {The  ih-ocedural 
Provisions  Of  Thei  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  additioji.  Federal  Court 
decisions  have  established  that 
reviewers  of  DEIS  s  must  structure  their 
participation  in  tli  e  environmental 
review  of  the  proj  osal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  positioti  and  contentions, 
( Vermont  Nucleai  Power  Corp.  v. 
NRDC,  435  U.S.  5.  9,  553  (1978)],  and  that 
environmental  ob  ections  that  could 
have  been  raised  it  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS,  [Wisconsin 
Heritages,  Inc.  v.  iarris,  490  F.  Supp. 
1338  (ED.  Wise.  :  980)).  The  reason  for 
this  is  to  ensure  tl  lat  substantive 
comments  and  ob  ections  are  made 
available  to  the  F  )rest  Service  and 
Bureau  of  Land  V  anagement  when  they 
can  meaningfully  consider  them  and 
respond  to  them  ii  the  final  document. 
AH  comments  wil|  be  considered  and 
analyzed  in  preparing  the  final  EIS, 

to  be  completed  by 
sponsible  officials 
ir  decisions  in  Records 
brest  Supervisor's 
decision  will  be  siibject  to  appeal  under 
the  provisions  of  86  CFR  217  and  the 
BLM  State  Directur's  decision  under  the 
provisions  of  43  QFR  4. 
DATES:  Comment^  are  requested  on  this 
notice  concerning  the  scope  of  analysis 
of  the  draft  EIS.  (  omments  must  be 
received  on  or  be  ore  October  15, 1991. 


which  is  schedule 
August  1992.  The  I 
will  document  thq 
of  Decision.  The 


PUBLIC  MEETtNO:  A  public  meeting,  to 
explain  the  proposal  in  more  detail  and 
to  answer  associated  questions,  was 
held  at  10  a.m.  on  Saturday,  August  17, 
1991,  at  the  Performing  Arts  Center,  Big 
Bear  Civic  Center  Office,  39707  Big  Bear 
Boulevard,  Big  Bear  Lake,  CA. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  for  the  Southern  California 
Edison  Company  proposal  to  Gene 
Zimmerman,  Forest  Supervisor,  San 
Bernardino  National  Forest,  1824  S. 
Commercenter  Circle,  San  Bernardino, 
CA  92408-3430. 

FOfI  rURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  preparation  of  the  EIS  to  Paul 
Bennett,  Special  Uses  Assistant,  P.O. 
Box  290,  Fawnskin,  CA  92333,  telephone 
(714)  866-3437. 

Dated:  September  3, 1991. 
Gene  2Uinmennaii, 
Forest  Supervisor. 
(PR  Doc.  91-21954  Filed  9-11-91;  8:45  am] 

BRUNQ  CODE  M10-11-II 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting  of  tti«  Board 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 
ACTION:  Notice  of  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB  or  Access  Board)  has 
scheduled  its  regular  business  meetings 
to  take  place  in  Hartford,  Connecticut 
on  Monday,  Tuesday,  and  Wednesday, 
September  23-25, 1991  at  the  times  and 
locations  noted  below.  The  Board  has 
also  scheduled  a  public  forum  on 
Wednesday,  September  25, 1991  at  the 
Legislative  Office  Building,  Room  ID, 
State  Capitol,  Hartford,  Connecticut. 
DATES:  The  schedule  of  events  is  as 
follows: 

Mondoy,  September  23, 1991 

8-11  am:  Farmington  Marriott,  15  Farm 

Springs  Road,  Farmington,  CT. 

Agenda:  Planning  Meeting. 

2-3  pm:  Winsted  Post  Office,  Winsted, 

CT. 

Agenda:  Ribbon  Cutting  Ceremony. 

Tuesday,  September  24, 1991 

Location:  Legislative  Office  Building, 
Room  IC,  State  Capitol,  Hartford, 
CT. 

9-12  pm:  Planning  Meeting. 

1:30-5:30  pm:  Committee  Meetings: 


•  Technical  Programs  1:30-3:30 

•  Public  Affairs  1:30-3:30 

•  Planning  and  Budget  3:30-5:30 

Wednesday,  September  25, 1991 

Location:  Legislative  Office  Building, 
Room  ID,  State  Capitol,  Hartford, 
CT. 

9-12  pm:  Public  Forum. 

1:30-4:30  pm:  Business  Meeting. 

MATTERS  TO  BE  CONSIDERED:  At  the 

Public  Forum,  Board  members  will 
provide  a  brief  overview  of  the  final 
Americans  With  Disabilities  guidelines 
and  standards  recently  issued  by  the 
Board  the  Department  of  Justice  and  the 
Department  of  Transportation.  Then, 
members  would  like  to  hear  from  the 
public  about  any  of  the  following 
subjects: 

Most  ADA  standards  will  take  effect 
in  January  1992,  after  which  these 
provisions  must  be  used  in  new 
construction  and  alterations. 

•  How  do  you  foresee  the 
implementation  of  the  ADA  taking 
place? 

•  What  issues  or  problems  will  arise 
in  using  the  standards? 

•  How  can  the  Board  help  to  make 
this  a  successful  effort? 

The  Board  will  publish  additional 
ADA  accessibility  guidelines  covering 
state  and  local  government  facilities, 
childrens'  environments,  and  recreation 
facilities. 

•  What  specific  provisions  or  issues 
should  these  guidelines  address? 

The  Board  will  also  prepare  guidelines 
to  provide  effective  communications  for 
hearing-impaired  individuals  on  public 
transit  vehicles. 

•  What  do  you  think  should  be 
included? 

Other  issues. 

At  its  business  meetings,  the  Board 
will  consider  the  following  Agenda 
Items: 

•  Approval  of  the  January  8, 1991 
Board  meeting  minutes 

•  Rulemaking  Awards 

•  Complaint  Status  Report 

•  Committee  Reports 

•  Election  of  Officers 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  regarding  the 
business  meetings,  please  contact 
Barbara  A.  Gilley,  Executive  Officer, 
(202)  653-7834  (voice/TDD).  For  further 
information  regarding  the  Public  Forum, 
please  contact  Larry  Allison,  Special 
Assistant  for  External  Affairs,  (202)  653- 
7834  (voice/TTD). 

SUPPLEMENTARY  INFORMATION:  Some 
meetings  may  be  closed  to  the  public. 
All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
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interpreters  and  an  assistive  listening 

system  are  available  at  all  meetings. 

Lawmm  W.  hoirm.  ft,. 

Executive  Director. 

(FR  Doc.  91-21983  Filed  9-11-8;:  6.-4S  am] 

MUMO  coot  SISO-OI-H 


DEPARTMENT  OF  COMMERCE 

Export  Administration 

(Docliat  No*.  0115-01  and  0115-02] 

Action  Affocting  Export  PrtvUogos: 
Danlot  Itturi,  IndlvMuoHy  and  Doing 
Businooa  as  Sumisystsm 

Summary 

Pursuant  to  the  August  8, 1991, 
recommended  Decision  and  Order  on 
Default  of  the  Administrative  Law 
Judge,  which  is  attached  hereto  and 
afTirmed  by  me,  Daniel  Itturi. 
individually  and  doing  business  as 
Sumisystem.  and  all  successors, 
assignees.  ofTicers,  partners, 
representatives,  agents,  and  employees 
are  hereby  denied  for  a  period  of  Hfteen 
years  from  the  date  hereof  all  privileges 
of  participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Export  Administration 
Regulations  (15  CFR  parts  768-799). 

Order 

On  August  8, 1991,  the  Administrative 
Law  Judge  entered  his  recommended 
Decision  and  Order  on  Default  in  the 
above-referenced  matter.  The  Decision 
and  Order  on  Default  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Having  examined  the  record  and  based 
on  the.  facts  of  this  case.  I  hereby  anirm 
the  Decision  and  Order  on  Default  of  the 
Administrative  Law  Judge. 

This  constitutes  Hnal  agency  action  in 
this  matter. 

Dated:  September  4, 1991. 

|oao  M.  McEntee. 

Acting  Under  Secretary  for  Export 
Adminislratioa. 

Appearance  for  Respondent  Daniel 
Iturri.  individually  and  doing  business 
as  Sumisystem.  Centenera  886, 1424 
Buenos  Aires,  Argentina. 

Appearance  for  Agency:  Anthony  K. 
Hicks.  Esq.,  Office  of  Chief  Counsel  for 
Export  Administration,  room  H-3839, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  2023a 


Preliminary  Statenwnt 

On  August  23, 1990,  the  Office  of 
Export  Enforcement.  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (the  Agency), 
issued  a  charging  letter  to  Respondent 
Daniel  Iturri,  individually  and  doing 
business  as  Sumisystem  (Respondents), 
charging  the  Respondents  with  violating 
S9  787.3(a).  787.3(b)  and  787.2  of  the 
£xport  Acfaninistration  Regulations  (the 
Regtdations)  ^  (currently  codified  at  15 
CFR  parts  768-799)  (1990),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979.  as  amended  (50  U.S.CA. 
app.  2401-2420)  (Supp.  1990])  (the  Act).* 

Because  of  4ie  failure  to  answer,  this 
Office  issued  an  Order  dated  February 
27, 1991.  ruling  Respondents  in  default 
and  directing  Agency  Counsel  to  file  an 
evidentiary  submission  by  March  29, 
1991,  pursuant  to  \  788.8  of  the 
Regulations,  which  provides: 

Default  fa)  General 

If  a  timely  answer  is  not  filed,  the 
Department  shall  file  with  the 
administrative  law  judge  a  proposed 
order  together  with  the  supporting 
evidence  for  the  allegations  in  the 
charging  letter.  The  administrative  law 
judge  may  require  further  submissions 
and  shall  issue  any  order  he  deems 
justified  by  the  evidence  of  record.  Any 
order  so  issued  shall  have  the  same 
force  and  effect  as  an  order  Issued 
following  disposition  of  contested 
charges. 

Agency  Counsel  filed  the  Motion  for 
Default  Order  on  March  29, 1991.  The 
Agency  also  submitted  documentary 
evidence  to  support  allegations  made  in 
the  charging  letter.  A  copy  of  the  above 
mentioned  Motion  for  Default  Judgment 
was  also  sent  to  the  Respondents  on 
March  29, 1991.  A  subsequent  Order, 
directed  Respondent  to  show  cause  why 
this  matter  should  not  be  adjudicated  on 
the  basis  of  the  Agency's  default 
submission  dated  April  2, 1991,  was  sent 
to  the  Respondents,  to  which  there  has 
been  no  response. 


'  TIm  Act  WM  reauthorized  and  amended  by  tlie 
Export  Adminlttration  Amendment*  Act  of  1965, 
Public  I.8W  90-64.  90  Slat.  120.  (July  12. 1965).  and 
■mended  by  the  Omnibui  Trade  and 
CorapetitlveneM  Act  of  1988.  Public  Law  lOMia 
102  StaL  1107  (August  23. 1968). 

The  RegulaUons.  formerly  codified  at  IS  C7R 
Parti  968-399.  were  redesignated  as  IS  CFR  part* 
766-799.  effective  October  1, 1968  (43  PR  37751, 
September  2S.  1918). 

*  The  Act  expired  on  SeptamtMr  30.  isn. 
Executive  Order  12730  (55  FR  40373,  Octobn-  Z 
1900)  continued  the  Regulation*  in  effect  under  the 
International  Emergency  Economic  Powen  Act  (SO 
U.S.CA.  1701-1706  (Supp.  19S0)). 


Facte 

The  charging  letter  alleged  that,  on  or 
about  September  8. 1988,  Iturri  conspired 
with  Estela  Beatrix  Garcia  (Garcia)  to 
violate  the  Regulations,  by  attempting  to 
export  two  Digital  Equipment 
Corporation  MicroVax  II  computers 
(hereinafter  DEC  computers)  from  the 
United  States  to  Argentina  and  caused, 
counseled  or  induced  Garcia  to  export 
from  the  United  States  to  Argentina  the 
two  DEC  computers  without  first 
obtaining  the  required  validated  license 
with  resiMct  to  either  aspect  of  the 
chatges.  The  Agency  alleged  that,  by  so 
doing,  Iturri  committed  one  violation  of 
S  787.3(b).  one  violation  of  S  787 J(a) 
and  one  violation  of  i  7872  of  the 
Regulations,  respectively.  Those 
allegations  are  supported  by  the 
documentary  evidence  submissions 
discussed  in  detail  below. 

The  facts  giving  rise  to  the  charges  are 
as  follows:  On  or  about  August  4. 1968, 
Iturri,  located  in  Argentina,  ordered  two 
DEC  computers  from  Midwest  Systems, 
Ina  in  Burnsville,  Minnesota  (Midwest) 
for  export  to  Argentina  (Agency  Ex  1). 
Those  computers  were  controlled  for 
reasons  of  national  security  at  all  times 
relevant  to  this  matter  under  Export 
Commodity  Control  Number  1565A 
(Agency  Ex.  2).  Also  on  or  about  August 
4, 1988,  Midwest  employees  told  Ituni 
that  the  DEC  computers  required  a 
validated  license  to  be  exported  from 
the  United  States  to  Argentina  (Agency 
Ex.1). 

In  response,  Iturri  said  that  he  would 
not  have  enough  time  to  obtain  such  a 
license  and  suggested  to  Midwest  that  it 
break  up  the  shipment  so  that  it  would 
meet  the  requirements  of  General 
License  GLV  »  (Agency  Ex.  1).  When 
Midwest  declined.  Iturri  suggested  that 
it  send  the  DEC  computers  to  either  New 
York  or  Miami,  without  at  that  time 
specifying  which  (Agency  Ex  1).  Iturri 
also  suggested  that  he  might  come  to 
Miimesota  to  pick  up  the  DEC 
computers  (Agency  Ex  1). 

On  August  18. 1988,  Iturri  instructed 
Midwest  to  send  the  DEC  computers  to 
Martin  Ritter  (Ritter)  at  the  Renger 
Corporation  (Renger),  an  exporting  firm, 
in  Miami.  Florida  (Agency  Exs.  5  and  1). 
On  August  28,  after  receiving  final 
payment  for  the  DEC  computers. 
Midwest  shipped  them  to  Renger  in 
Miami  via  CF  Air  Freight  (Agency  Ex  1 
and  Ex  6).  The  CF  Air  Freight  delivery 
receipt  had  the  following  notation 
stamped  on  the  front:  "Export  of  these 


*  Ceaaral  UoenM  CLV  authortsM  the  ihlpoMiit  of 
certain  coauaodities  that  are  under  a  given  dollar 
value  to  oarlain  locations  without  a  validated 
Ucenss.  8«*  I  Tns  of  the  Regulation*. 
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commodities  from  |he  U.S.  requires  an 
export  license  issued  by  the  Department 
of  Commerce."  (Agency  Ex.  7). 

Prior  to  August  3  9. 1988.  Ritter  had 
been  informed  thro  ugh  a  third  party  that 
Iturri  wanted  to  sh  p  some  "stuff  "  to 
him  from  Midwest  bo  that  Ritter  could 
ship  it  from  Miami  to  Iturri  in  Argentina 
(Agency  Ex.  1).  On  or  about  September 
1. 1988,  the  shipment  from  Midwest 
arrived  at  Renger  (  \gency  Ex.  1). 
However,  when  Ri  ter  saw  the  delivery 
receipt,  he  became  "nervous"  and 
decided  that  he  wa  b  not  willing  to 
export  the  DEC  coi  iputers  (Agency  Ex. 

1). 

On  September  3. 1988,  Ritter  informed 
Iturri,  through  othe  's,  that  he  was  not 
willing  to  export  th  b  DEC  computers 
(Agency  Ex.  1).  Ale  a  on  September  3, 
1988,  Ritter  leamec  from  one  of  Iturri's 
associates  that  the  DEC  computers  were 
destined  for  the  Commission  Nacional 
de  Energia  Atomic) i  (CONEA)  in 
Argentina,  a  potenlial  nuclear  end-user. 

On  September  6, 1988,  Iturri  in 
Argentina,  called  Ritter,  in  Miami,  and 
told  him  that  he  we  s  sending  a  woman 
named  "Estela"  to  Miami  to  pick  up  the 
DEC  computers  (Aiency  Ex.  1).  Inturri 
asked  whether  the  ehipment  would  fit 
into  suitcases  and  Ritter  advised  that  it 
would  (Agency  Ex.ll). 

A  few  minutes  alter  Ritter's  phone 
conversation  with  Iturri  ended,  a  woman 
who  called  herself  Estela  Garcia  called 
Ritter  from  Argentina  (Agency  Ex.  1). 
Garcia  told  Ritter  tnat  she  would  be 
leaving  Argentina  tiat  day  for  Miami  to 
pick  up  the  DEC  cofnpufers.  (Agency  Ex. 
1).  Ritter  and  Garcila  agreed  to  meet  at 
Renger  on  September  8, 1988  (Agency 
Ex.  1).  Garcia  infor  ned  Ritter  that  she 
planned  to  pick  up  the  computers  and 
return  to  Argentina  with  them  on 
September  8. 1988  ^gency  Ex.  1). 

On  September  8.il988,  Garcia  arrived 
at  Renger  with  throe  large  suitcases 
(Agency  Ex.  1  and  Ex.  8).  A  Spanish- 
speaking  undercover  agent  from  the 
Agency,  posing  as  f  Renger  employee, 
advised  Garcia  sevjeral  times  that  the 
ired  U.S. 
merce  validated 
shipped  from  the 
entina  (Agency  Ex. 
ent  also  advised 
at  the  unlawful 
omputers  could 
inal  penalties 
X.  8).  Garcia 


DEC  computers  rei 

Department  of  Co 

export  Ucense  to  b 

United  States  to  A 

1  and  Ex.  8).  The  a 

Garcia  in  Spanish 

export  of  the  DEC 

result  in  severe  cri 

(Agency  Ex.  1  and 

responded  by  statiiig  that  she 

understood,  but  w^s  nevertheless 

determined  to  takeithe  DEC  computers 

to  Argentina  (Agency  Ex.  1  and  Ex.  8). 

Also  on  September  8, 1988,  Ritter 
called  Iturri  (Agendy  Ex.  9).  Garcia  was 
also  on  the  line,  th<  conversation  took 
place  in  Spanish  aad  the  Agency 


recorded  it  (Agency  Ex.  9).  During  that 
conversation,  Garcia  and  Iturri 
discussed  whether  Garcia's  suitcases 
were  large  enough  for  the  DEC 
computers,  the  number  of  her  return 
flight  and  the  time  Iturri  should  meet 
Garcia's  plane  in  Buenos  Aires  (Agency 
Ex.  9).  In  addition,  Iturri  stated  that  the 
"Garcia"  on  the  telephone  was  the 
"Estela"  he  had  sent  to  get  the 
computers  (Agency  Ex.  9).  Iturri  also 
instructed  Garcia  that,  if  she  was  asked 
by  the  authorities  about  whether  she 
had  validated  export  license  for  the  DEC 
computers,  she  should  say  that  the 
computers  were  worth  less  than  $5000 
and  that,  therefore,  such  a  license  was 
not  required  (Agency  Ex.  9).  Iturri  also 
instructed  Garcia  to  remove  from  the 
DEC  computers  anything  about  the  price 
of  the  computers  (Agency  Ex.  9). 

After  the  three-way  telephone 
conversation,  Renger  employees  packed 
the  DEC  computers  into  Garcia's 
suitcases  and.  at  her  request  delivered 
them  to  her  hotel  (Agency  Ex.  1).  In  the 
hotel  lobby,  the  Agency's  undercover 
agent  again  informed  Garcia,  in  Spanish, 
that  the  DEC  computers  could  not  be 
exported  from  the  United  States  to 
Ai^entina  without  a  validated  export 
license  (Agency  Ex.  1). 

In  the  evening  of  September  8, 1988, 
Garcia  went  from  her  hotel  room  to 
Miami  International  Airport,  taking  with 
her  approximately  10  suitcases 
containing  the  DEC  computers  (Agency 
Ex.  1).  At  about  9  p.m.  Garcia  presented 
the  suitcase  at  the  baggage  counter  at 
Aerolines  Argentinas  for  flight  number 
333  to  Buenos  Aires  (Agency  Ex.  1  and 
Ex.  10).  The  Agency's  agents  arrested 
her  at  that  time  and  seized  the  10 
suitcases  containing  the  two  DEC 
computers  (Agency  Ex.  1  and  Ex.  11).  A 
search  of  the  pertinent  records  indicates 
that  neither  Iturri  nor  any  other  person 
ever  applied  for  the  validated  export 
license  necessary  to  lawfully  export  the 
DEC  computers  from  the  United  States 
to  Argentina  (Agency  Ex.  1).  On 
September  16, 1988,  Garcia  was  indicted 
by  a  Federal  Grand  Jury  in  the  Southern 
District  of  Florida  for  attempting  to 
violate  the  Act  (Agency  Ex.  12). 

On  September  27, 1988,  Iturri  called 
the  Agency  and  spoke  with  a  special 
agent  (Agency  Ex.  1).  During  that 
conversation,  Iturri  admitted  that  he  had 
ordered  the  DEC  computers  from 
Midwest  and  that  Midwest  had 
informed  him  that  a  validated  export 
license  was  necessary  to  export  the  DEC 
computers  to  Argentina  and  that  it 
would  take  around  30  days  to  obtain 
such  a  license  (Agency  Ex.  1). 

Iturri  also  admitted  that,  because  his 
customer  needed  the  DEC  computers 
right  atyay,  he  had  arranged  for 


Midwest  to  ship  them  to  Ritter  in  Miami, 
who  would  then  export  them  to 
Argentina  (Agency  Ex.  1).  Iturri  stated 
that  Ritter  subsequently  refused  to 
handle  the  export  (Agency  Ex.  1).  As  a 
result,  Iturri  said  he  sent  Garcia  to  pick 
up  the  computers  in  the  United  States 
and  bring  them  to  Argentina  (Agency 
Ex.1). 

On  October  14, 1988,  Iturri  was 
indicted  by  Federal  Grand  Jury  in  the 
Southern  District  of  Florida  with  one 
count  of  attempting  to  unlawfully  export 
the  DEC  computer  system  and  with  one 
count  of  conspiring  with  Garcia  to 
violate  the  Act  (Agency  Ex.  13).  On  that 
same  date,  a  superseding  indictment 
charged  Garcia  with  attempting  to 
unlawfully  export  the  DEC  computer 
system  and  with  one  count  of  conspiring 
with  Iturri  to  violate  the  Act  (Agency  Ex. 
13).  On  October  24. 1988,  Garcia  plead 
guilty  to  one  count  of  conspiring  with 
Iturri  to  violate  the  Act  and  was 
sentenced  to  time  served,  approximately 
three  months  (Agency  Ex.  14).  Iturri  is  a 
fugitive  from  justice  (Agency  Ex.  1). 
In  addition,  on  November  1, 1990, 
Garcia  settled  her  administrative  case 
with  the  Agency  wherein  the  Agency 
alleged  that,  in  connection  with  the 
transaction  at  issue  here,  Garcia 
conspired  with  Iturri  in  an  attempt  to 
violate  §§  787.3(a)  and  787.3(b)  of  the 
Regulations  (Agency  Ex.  15).  In  the 
Consent  Agreement  entered  into 
between  the  Agency  and  Garcia,  Garcia 
admitted  that  the  facts  alleged  in  the 
proposed  charging  letter  were  true,  and 
that  based  on  those  facts,  she  had 
violated  the  Act  and  the  Regulations  as 
alleged  in  the  proposed  charging  letter 
(Agency  Ex.  15).  The  facts  alleged  in  the 
proposed  charging  letter  are  identical  to 
those  alleged  in  the  charging  letter  the 
Agency  issued  to  Iturri  (Agency  Ex.  15). 
In  light  of  the  conclusion  that  Iturri  and 
Garcia-were  co-conspirators  in  these 
violations,  the  disposition  of  the 
.  proceedings  related  to  Garcia,  both 
administrative  and  criminal,  will  be 
considered  here.  Estela  B.  Garcia.  55  FR 
50,049  (1990).* 

Discussion 

Under  §  787.3(b)  of  the  Regulations,  no 
person  may  conspire  or  act  in  concert 
with  one  or  more  persons  in  any  manner 
or  for  any  purpose  to  bring  about  or  to 
do  any  act  that  constitutes  a  violation  of 
the  Act  or  any  Regulation  issued  under 


*  The  disparity  of  a  two  year  denial  for  Garcia 
versus  a  IS  year  denial  for  Respondent  Iturri  is 
consistent.  Garcia  appears  merely  to  have  been  the 
messenger,  while  Iturri  was  c'eariy  the  one  who 
arranged  and  effectuated  the  illegal  actions. 
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the  Act.  The  Agency  has  demonstrated 
that  Iturri  violated  that  provision. 

A  conspiracy  consists  of  an  agreement 
among  two  or  more  persons  to  commit 
an  unlawful  act  or  a  lawful  act  by 
unlawful  means.  All  that  is  necessary 
for  an  agreement  is  that  the  parties 
communicate  to  each  other  in  some  way 
to  demonstrate  their  intentions  to  pursue 
a  joint  objective.  The  agreement  does 
not  have  to  be  formulated  in  words,  but 
rather  each  party  might  by  his  actions 
alone  make  clear  their  pursuit  of  a 
common  objective.  United  States  v. 
Falcone.  311  U.S.  205  (1940);  United 
States  v.  Dumas.  688  F.  2d.  84  (10th  Cir. 
1982). 

The  Agency's  evidence  establishes 
that,  on  or  about  August  4, 1988,  Iturri 
ordered  the  two  DEC  computers  from 
Midwest,  that  the  DEC  computers  were 
of  U.S.-origin  because  they  were  located 
in  the  United  States,  that  the  DEC 
computers  were  controlled  under  1565A 
°  for  reasons  of  national  security  and  that, 
as  such,  they  required  a  validated 
license  to  be  exported  from  the  United 
States  to  Argentina. 

The  evidence  also  establishes  that 
Iturri  was  informed  that  the  DEC 
computers  required  an  export  license 
and  that  Iturri  did  not  want  to  apply  for 
one,  ostensibly  because  it  would  take 
too  long  to  apply  for  one,  and  that,  in 
fact,  he  never  applied  for  or  obtained 
such  a  license,  directly  or  indirectly. 
Rather,  Iturri  decided  to  attempt  to 
avoid  that  requirement. 

Initially,  he  went  to  Midwest,  asking  it 
to  break  up  the  shipment  so  that  the 
requirement  of  General  license  GLV 
could  be  met.  When  Midwest  declined, 
Iturri  turned  to  Renger.  and  when 
Renger  refused,  approached  Garcia. 
Garcia  clearly  agreed  to  help  Iturri  with 
his  unlawful  scheme.  She  came  to  the 
United  States  on  his  behalf,  knew  Iturri 
and  actually  tried  to  export  the  DEC 
computers  in  10  suitcases  even  after  she 
was  repeatedly  told,  at  least  once  with 
Iturri  listening,  that  it  was  unlawful  to 
do  so.  Moreover,  she  agreed  to  take  part 
in  the  export  after  Iturri  instructed  her  to 
lie  about  the  value  of  the  DEC 
computers  if  questioned  by  authorities. 

The  evidence  further  establishes  that, 
in  connection  with  the  very  same  set  of 
facts  at  issue  here,  on  October  24, 1988, 
Garcia  plead  guilty  to  conspiring  with 
Iturri  to  violate  the  Act.  Moreover,  on 
November  1. 1990.  Garcia  made  a 
similar  admission  by  signing  a  Consent 
Agreement  with  the  Agency  wherein  she 
admitted  that  she  conspired  with  Iturri 
to  export  the  DEC  computers  from  the 
United  States  to  Argentina.  Admissions, 
confessions,  and  statements  made  by  a 
co-conspirator,  Garcia,  are  clearly 
admissible  and  may  be  used  against 


another  co-conspirator,  Iturri.  if  there  is 
sufficient  independent  evidence,  outside 
of  the  hearsay  confession,  to 
demonstrate  that  there  was,  in  fact,  a 
conspiracy.  United  States  v.  James.  590 
F.  2d  575  (5th  Cir.  1979);  United  States  v. 
Palladino.  203  F.  Supp.  35  (1962);  see 
also  Federal  Rule  of  Evidence 
801(d)(2)(E)).  In  fact,  telephone 
conversations  between  a  defendant  and 
another  member  of  a  conspiracy 
constitutes  sufficient  independent 
evidence  to  allow  the  admission  of  a  co- 
conspirator's statement  into  evidence. 
United  States  v.  Weisz.  718  F.  2d  413 
(DC  Cir.  1983);  United  States  v.  Perez. 
658  F.  2d  654  (9th  Cir.  1981)). 

In  short,  the  Agency's  direct  and 
circumstantial  evidence  establishes  that 
Iturri  and  Garcia  agreed  to  jointly 
pursue  an  unlawful  objective;  exporting 
the  two  DEC  computers  from  the  United 
States  to  Argentina  in  Garcia's  suitcase 
without  first  obtaining  the  validated 
license  required  by  §  772.1(b)  of  the 
Regulations. 

In  addition,  S  787.3(a)  of  the 
Regulations  prohibits  any  person  from 
doing  an  act  that  constitutes  an  attempt 
to  bring  about  a  violation  of  the  Act  or 
any  regulation  issued  under  the  Act.  The 
Agency's  contention  that  Iturri  violated 
that  provision,  even  though  Garcia  was 
the  one  who  physically  attempted  to 
export  the  DEC  computers,  is  supported 
by  the  facts. 

The  Agency's  position  is  based  on  the 
general  rule  that,  once  a  trier  of  fact  has 
found  that  a  conspiracy  exists,  it  is  a 
general  proposition  of  law  that  any  act 
of  any  one  of  the  conspirators  in  the 
course  of  the  conspiracy  is  fully 
attributable  to  each  of  them.  Pinkerton 
v.  United  States.  328  U.S.  640  (1946). 
With  this  is  mind,  the  Agency's  evidence 
establishes  that  Garcia  and  Iturri 
conspired  to  violate  the  Regulations  in 
violation  of  §  787.3(b). 

As  related  above.  September  8. 1988, 
Garcia  checked  in  10  suitcases 
containing  the  DEC  computers  at 
Aerolineas  Argentinas  for  a  flight  to 
Buenos  Aires,  Argentina,  that  same 
evening.  Iturri  had  agreed  to  meet  her 
and  the  computers  when  she  arrived  in 
Buenos  Aires.  Neither  she  nor  any  other 
party  had  obtained  a  validated  license 
for  the  DEC  computers,  though  one  was 
required.  The  export  never  actually 
occurred  because  the  DEC  computers 
were  seized  by  the  Agency's  agents. 
However,  Garcia's  actions  clearly  went 
beyond  mere  preparation  because  she 
had  checked  the  DEC  computers  in  for  a 
flight  that  was  to  leave  shortly 
thereafter.  But  for  the  Agency's 
interference,  the  DEC  computers  would 
have  been  exported.  Based  upon 
Garcia's  actions  up  to  the  moment  of  her 


arrest,  the  evidence  establishes  that 
Garcia  attempted  to  export  the  two  DEC 
computers.  Those  acts  met  the 
requirements  that  an  attempt  must  be  an 
act  which  goes  beond  mere  preparation. 
(Lafave  and  Scott,  Criminal  Law,  at  423, 
(1972)). 

In  short,  Garcia  attempted  to  do  an 
act  that  constitutes  a  violation  of  the 
Regulations:  exporting  the  DEC 
computers  without  the  validated  license 
required  under  §  772.1(b)  of  the 
Regulation.  By  so  doing,  Garcia  violated 
§  787.3(a)  of  the  Regulations,  an 
assertion  that  is  underscored  by 
Garcia's  admission  in  that  regard  in 
connection  with  the  Agency's 
administrative  case  against  her. 
Therefore,  under  the  general  rule  that- 
the  acts  of  one  conspirator  are  fully 
contributable  to  another,  Garcia's  acts 
are  attributable  to  Iturri  because  they 
were  co-conspirators.  Accordingly, 
because  Garcia's  actions  constituted  a 
violation  of  (  787.3(a)  of  the  Regulations, 
this  Tribunal  also  finds  that  Iturri 
violated  that  provision. 

With  respect  to  the  charges  made, 
under  §  787.2  of  the  Regulations  the 
Agency's  evidence  establishes  that  Iturri 
was  the  driving  force  behind  an 
unlawful  export.  He  ordered  the  two 
DEC  computers,  and  after  learning  that 
they  required  a  validated  export  license, 
looked  for  a  way  to  export  those 
computers  from  the  United  States 
without  Hrst  obtaining  that  license.  Iturri 
found  Garcia  and  sent  her  to  the  United 
States  to  do  his  "dirty  work";  that  is, 
exporting  the  DEC  computers  without 
the  required  license. 

Moreover,  Iturri  counseled  Midwest  to 
split  up  the  shipment  and  Garcia  to  lie,  if 
questioned,  about  the  value  of  the 
computers,  in  an  effort  to  improperly 
bring  the  shipment  within  the  purview  of 
General  License  GLV.  Under-valuing 
shipments  to  bring  them  within  the 
ambit  of  General  License  GLV  is 
prohibited  by  S  771.5  of  the  Regulations. 
In  view  of  the  foregoing,  this  Tribunal 
finds  that  Iturri  violated  S  787.2  of  the 
Regulations. 

Conclusion 

From  the  evidence  presented  by  the 
Agency,  I  conclude  that  Daniel  Iturri, 
individually  and  doing  business  as 
Sumisystem  did  commit  3  violations  of 
the  Export  Administration  Act  and  the 
Regulations  promulgated  thereunder  as 
charged. 

In  light  of  the  seriousness  of  the 
violations  established  here  and  the 
disposition  in  other  cases,  I  agree  with 
the  recommendation  that  the 
Respondent  Daniel  Iturri.  individually 
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and  doing  business  and  Sumisytteoi  be 
denied  expoc\  p^^ikge3  for  15  jrears. 

Order 

L  For  a  period  bf  15  year*  from  the 

date  of  the  Hnai  Agency  actian. 

Respondent: 

Daniel  Iturri,  individually  and  doing 

business  as  SoWisystem 
Cullen  5375  (1431)  Ca|Htal  Federal 

Repubhca  Argnitina, 
and  j 

Rodriguez  Pena  C3  P3.  "B".  (1020) 

Capital  Federal  Republica  Argentina 
and  all  successoi^  assignees,  officers, 
partners,  refvesehtatives.  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  datajexported  from  the 
United  States  in  whole  or  in  part  or  to 
be  exported,  or  tluit  are  otherwise 
subject  to  the  Regulations. 

IL  Participation  prohibited  in  any  rach 
transaction,  eitho-  in  the  United  States 
or  abroad,  shall  inchide,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
bcense  application; 

(ii]  In  preparinf  or  filing  any  export 
license  applicati^  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtainiqg  w  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv]  In  carrying  on  negotiations  with 
respect  to,  or  in  Deceiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part  any 
commodities  or  technical  data  exported 
from  the  United  $tate«,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  dther  servicing  oS  sudi 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  Qommodlities  and 
technical  data  wfiich  are  subject  to  the 
Act  and  the  RegQiations. 

ni.  After  notict  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  appUcaUe  to 
any  person.  iijm\  corporation,  or 
business  organiatioo  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affibalion,  ownership, 
control,  position  of  respoosibUity,  or 
other  coimectioq  hi  the  conduct  of  trade 
or  related  servic^. 

IV.  All  outstaiwing  individual 
validated  export' Ucenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  c«pacity.  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  ^port  Licensing  for 


cancellation.  Further,  aD  of 
Respandent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  faiduifing, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export  reexport  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by.  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  order,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  ot 
to  be  exported  from  the  United  States. 

VI.  This  order  as  aHirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  thia 
proceed^  pursuant  to  the  Act  (SO 
U.S.C.A.  app.  2412(c)(l}}. 

Oated:Aip«BStl,19ei. 
Hugh ).  Dolan, 
Administrative  Lawjadge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Administration,  U.S.  Department  of 
Commerce,  14th  &  Constitutioo  Ave., 
NW..  room  38888,  Washington,  DC 
20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
788.23(b).  50  FR  53134  (1S85).  Pursuant  to 
section  13(c)(3)  of  the  Act  the  order  of 
the  final  order  of  the  Under  Secretary 
may  be  appealed  to  the  U.S.  Court  of 
Appeals  for  the  District  of  Cohimbia 
within  15  days  of  its  issuance. 

[FR  Doc.  91-21686  Filed  9-11-91:  MS  am) 
■uiNO  CODE  isi»«r^e 
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Foreign  Trad*  Z6fw  152-4ums 
Harboff  M;  AppRcstlon  for  Expansfon 

An  appbcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indiana  Port  Commission, 
grantee  of  FTZ 152,  requesbng  authority 
to  expand  its  zone  in  Bums  Harbor, 
Indiana.  It  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C  8l8- 
81u)  and  the  regulations  of  the  Board  (15 
CFR  part  400),  and  was  formally  filed  on 
Septembers,  1991. 

FTZ  152  was  approved  on  December 
9, 1988  (Board  Order  393,  53  FF  52454. 
12/28/88),  and  currently  covers  441 
acres  within  the  Port  of  Indiana/Bums 
International  Harbor  (Bums  Harbor)  in 
Porter  County,  Indiana. 

The  grantee  is  now  requesting 
authority  to  expand  the  zone  to  include 
an  additional  warehousing  site  (533,288 
sq.  ft)  located  at  201  Mississippi  Street, 
within  the  Great  Lakes  Industrial 
Center,  in  Gary,  Indiana,  some  10  miles 
from  the  existing  site.  The  site  is  owned 
by  Great  Lakes  Investors  I  and  is 
operated  by  Roll  and  Hold  Warehousing 
and  Distribution,  a  division  of  Area 
Transportation  Company.  No 
manufacturing  requests  are  being  made 
at  this  time.  Such  approvals  would  be 
requested  from  the  Board  on  a  case-by- 
case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  o^  Dennis  PuccineiH 
(Chairman),  Foreign-Trade  Zone*  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Larry  K.  Shfa*. 
Assistant  District  Director,  U.S.  Customs 
Service,  North  Central  Region,  010  S. 
Canal  Street,  Chicago,  IL  60607;  and  Lt 
Colonel  Tr&Tik  R.  Rnch.  District 
Engineer,  U.S.  Army  Engineer  District 
Chicago,  219  S.  Dearborn  St,  Chicago,  IL 
60604. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  21. 
1991. 

A  copy  of  the  application  is  available 
for  public  in^iectioD  at  each  of  the 
following  locations: 

Port  Administration  Building,  Bums 
International  Harbor, 6600 US. 
Highway  12.  Portage.  Indiana  46388. 
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Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce.  14th  and 
Pennsylvania  Avenue.  NW.,  room 
3716,  Washington.  DC  20230. 

Dated:  September  6, 1991. 
John ).  Da  Ponte.  Jr., 

Executive  Secretary. 

[FR  Doc.  91-22002  Filed  9-11-91;  8:45  am] 
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[Docket  50-91] 

Consolidated  Application  for 
Extension  of  Authority,  Expansion, 
and  Removal  of  Certain  Restrictions 
for  Subzones  122D.  i22E,  and  122H 
Corpus  ChristI,  TX 

During  April-June  1991,  the  Port  of 
Corpus  Christi  Authority  (PCC) 
submitted  applications  to  the  Foreign- 
Trade  Zones  Board  (the  Board] 
requesting:  An  indeHnite  extension  of 
authority  and  the  removal  of  certain 
restrictions  applicable  to  Subzones 
122D.  122E.  and  122H;  the  expansion  of 
Subzones  122E  and  122H;  and,  new 
manufacturing  authority  for  Subzone 
122H.  The  applications  have  been 
consolidated  as  a  single-docketed  case 
(FTZ  Docket  50-91].  The  consolidated 
application  was  formally  filed 
September  5. 1991. 

In  September  1985,  the  three  subzones 
were  approved  with  restrictions  (Board 
Order  310,  50  FR  38020,  9/19/85).  In  two 
recent  Board  actions  affecting  certain 
restrictions,  the  time  period  for  the 
subzones  was  temporarily  extended  to 
9/5/92  (Board  Order  536,  8/30/91}  and 
the  central  control  system  restriction 
was  removed  (Board  Order  529,  56  FR 
42310,  8/27/91). 

Subzone  122D.  Gulf  Marine 
Fabricators.  Inc.  (GMF).  produces 
offshore  platforms  and  drilling 
production  modules  for  oil  and  gas.  The 
duty  rates  on  the  foreign-sourced  steel 
mill  products  range  from  2.8  to  8.0 
percent.  Duties  on  the  Hnished  products 
range  from  5.0  to  5.7  percent.  GMF  has 
requested  that  the  Board  rescind  the 
export-only  restriction,  as  well  as  the 
requirement  that  Customs  duties  be  paid 
on  foreign-sourced  steel  mill  products 
prior  to  production  activity.  This  would 
allow  duty  exemptions  on  foreign- 
sourced  items  used  to  build  platforms 
and  modules  that  are  exported  and,  in 
regard  to  those  imported,  the  election  of 
the  fmished-product  duty  rate. 

Subzone  122E,  Berry  Contracting,  Inc., 
is  also  engaged  in  construction  of 
offshore  platforms  and  drilling  modules, 
as  well  as  steel  towers  and  columns  for 
the  oil  and  gas  industries.  Berry's 
request  and  zone  usage  are  similar  to 


that  of  GMF.  The  applicant  further 
requests  that  an  additional  30.26  acres 
be  added  to  this  subzone  site. 

Subzone  122H,  Hitox  Corporation  of 
America,  manufactures  inorganic 
pigments.  The  original  authority 
involved  the  manufacture  of  buff 
titanium  dioxide  pigment  (brand  name, 
Hitox]  using  foreign-sourced  synthetic 
rutile.  (Duty  rate  on  rutile  is  5% 
(temporarily  suspended  to  1992)  and  6% 
on  fmished  pigment).  Hitox  now 
requests  authority  to  manufacture 
barytes  under  zone  procedures.  The 
duty  rate  on  barytes  ore  is  $1.25  per 
metric  ton,  and  duties  would  be  paid  at 
this  rate  on  any  ores  used  in  producing 
items  for  import  (rate  for  fmished 
barytes  is  $3.20  per  metric  ton).  Zone 
procedures  would  exempt  Hitox  from 
Customs  duty  payments  on  the  foreign 
material  used  in  its  exports.  Hitox  also 
requests  that  10.82  acres  be  added  to  the 
current  subzone. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
Jr.  (Chairman).  Foreign-Trade  Zones 
Staff.  U.S.  Department  of  Commerce. 
Washington,  DC  20230;  Paul  Rimmer, 
Deputy  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Southwest  Region,  5850  San  Felipe 
Street,  Houston,  TX  77057-3012;  and. 
Colonel  Brink  P.  Miller,  District 
Engineer,  U.S.  Army  Engineer  District 
Galveston,  P.O.  Box  1229,  Galveston,  TX 
77553-1229. 

Comments  concerning  the 
applications  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretaiy  at  the  address  below  and 
postmarked  on  or  before  October  21, 
1991. 

A  copy  of  the  applications  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Government  Plaza,  400  Mann 
Street,  suite  305,  Corpus  Christi,  Texas 
78401. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  NW.,  room  3716, 
Washington,  DC  20230. 
Dated:  September  6, 1991. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-22003  Filed  9-11-91:  8:45  am] 
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International  Trade  Administration 

[A-53S-«02] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Shop  Towels 
From  Bangladesh 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  12, 1991. 
FOM  FURTHER  INFORMATION  CONTACT: 
John  Beck.  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230:  telephone  (202) 
377-3464. 

Preliminary  Determination 

The  Department  preliminarily 
determines  that  shop  towels  from 
Bangladesh  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  on  April 
25, 1991  (56  FR  19088],  the  following 
events  have  occurred.  On  May  8, 1991, 
the  U.S.  International  Trade 
Commission  (ITC)  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  being  materially  injured  by 
reason  of  imports  of  shop  towels  from 
Bangladesh. 

On  May  17. 1991,  the  Department 
presented  its  questionnaire  to  Greyfab 
(Bangladesh)  Ltd.,  Sonar  Cotton  Mills 
(B.D.).  Ltd..  and  Eagle  Star  Textile  Mills. 
Ltd.  "These  three  companies  accounted 
for  over  60  percent  of  shipments  by 
volume  to  the  United  States  during  1990. 
On  May  29, 1991,  these  three  companies 
indicated  that  they  had  no  home  market 
or  third  country  sales.  Accordingly,  on 
June  14, 1991,  the  Department  presented 
the  constructed  value  section  of  the 
questionnaire  to  these  three  companies. 
Responses  to  the  questionnaire  were 
received  on  June  21  and  July  25, 1991.  In 
its  July  25, 1991,  response,  Greyfab 
indicated  that  it  made  no  sales  during 
the  period  of  investigation  (POI). 
Accordingly,  we  have  not  included 
Greyfab  in  the  calculations  for  the 
preliminary  determination. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  shop  towels.  Shop 
towels  are  absorbent  industrial  wiping 
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cloths  made  froti  a  loosely  woven 
fabric.  The  fabric  may  be  either  100 
percent  cotton  cr  a  blend  of  materials. 
Shop  towels  are!  currently  classifiable 
under  items  6307-10.2006  and 
6307.102015  of  the  Harmonized  Tariff 
Schedule  (HTS)J  Although  the  HTS 
subheadings  ara  provided  for 
convenience  ani  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  InvestigatioD 

The  POi  is  October  1.  I99a  through 
March  31.1991. 

Such  or  Similar  Comparisons 

We  have  detehnined  for  purposes  of 
the  preliminary  petermioation  that  the 
product  covered  by  this  investigation 
comprises  a  sinj  le  category  or  "such  or 
similar"  mercha  idise. 


Fair  Value  Comparisons 

To  determine 
towels  from 
States  were  ma 
we  compared 
the  foreign  marl^t 
specified  in  the 
and  "Foreign  M 
this  notice. 


Bangladesh  I 


\ht 


whether  sales  of  shop 
to  the  United 
e  at  less  than  fair  value, 
United  States  price  to 
value  (FMV).  as 
United  States  Price" 
rket  Value"  sections  of 


United  States  Pt  ce 

We  based  Uni  ted  States  price  on 
purchase  price,  i  n  accordance  with 
section  772(b)  of  the  Act  both  because 
the  subject  mertjiandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  in  iportation  into  the 
United  States  and  because  exporter's 
sales  price  metbbdology  was  not 
indicated  by  oth  ir  circumstances. 

A.  Eagle  Star 

We  calcuiatec  purchase  price  based 
on  packed,  deliv  ;red  CAP  prices.  We 
made  deduction^,  where  appropriate,  for 
foreign  inland  freight  foreign  freight 
forwarding,  handling  and  jetty  charges, 
and  ocean  freignt.  in  accordance  with 
section  772(d}(2)|of  the  Act 

B.  Sonar 


We  calculate* 
on  packed.  deiiv| 
made  deduction! 
foreign  inland 
and  handling,  ai 
accordance  wil 
Act. 


purchase  price  based 
red  C&F  prices.  We 

where  appropriate,  for 
ight,  foreign  brokerage 

ocean  freight  in 
sectitHi  772(d)(2)  of  the 


Foreign  Market  vahie 

We  calculated  FMV  based  on 
constructed  value  (CV),  in  accordance 
with  section  773(e)  of  the  Act,  because 
neither  respondent  sold  such  or  similar 
merchandise  in  the  home  market  or  in 
any  third-countr  i  markets  during  the 


POI.  The  CV  inciodes  the  cost  of 
materials  and  falxicatioo  of  the 
merchandise  exported  to  the  United 
States,  plus  general  expenses,  profit, 
and  packing. 

A.  Sonar 

We  used  Sonar's  CV  data  except  in 
the  foUowing  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  Interest  expense  was  recalculated 
because  the  submitted  data  was  not 
supported  by  Sonar's  financial 
statements.  As  best  information 
available  (MA),  the  interest  expense 
reported  on  Sonar's  financial  statement 
was  used  to  calculate  interest  expense 
for  the  preliminary  determination. 

2.  Sonar  foiled  to  include  an  amount 
for  credit  expense  in  reporting  its  U.S. 
selling  expenses.  Furthermore,  Sonar  did 
not  report  the  date  of  receipt  of  pajrment 
for  any  of  its  U.S.  sales.  As  BIA,  we 
therefore  calculated  credit  expense  by 
using  the  average  period  for  which 
payment  was  outstanding  on  VS.  sales 
reported  in  Eagle  Star's  pubhc 
submission.  We  multiplied  the  result  by 
a  publicly  available  interest  rate 
obtained  &om  the  countervailing  duty 
investigabon  of  shop  towels  from 
Ban^desh. 

We  used  Sonar's  actual  general 
expenses  in  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act  because  these 
expenses  exceeded  the  statutory 
minimum  of  ten  percent.  For  profit,  we 
applied  eight  percent  of  the  sum  of  the 
cost  of  materials,  fabrication,  and 
general  expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Act  because  Sonar 
did  not  have  any  home  market  or  third 
country  sales  on  which  to  compute 
profit  We  used  U.S.  selling  expenses,  as 
BIA,  for  CV  because  Sonar  had  no  sales 
of  the  class  or  kind  of  merchandise  in 
the  home  market  or  to  any  third  country. 
We  added  U.S.  packing  costs. 

Pursuant  to  19  CFR  353.56,  we  made  a 
circimfistance  of  sale  adjustment  for 
di^erences  in  credit  expenses. 

B.  Eagle  Star 

We  used  Eagle  Star's  CV  data  except 
in  the  following  imtances  where  the 
costs  were  not  appropriately  quantified 
or  valued: 

1.  Depreciation  expense  was 
recalculated  because  the  methodology 
used  by  Eagle  Star  did  not  include  all 
depreciation  expenses  recorded  on  the 
company's  finaDdal  statement  As  BIA, 
depreciation  expense  was  adjusted 
based  on  the  amount  recorded  on  Eagle 
Star's  financial  statement. 

2.  Interest  expense  was  recalculated 
using  the  ratio  ai  Eagle  Star's  interest 
expense  to  cost  of  sales  from  the 


financial  statement  and  applying  this 
rate  to  the  cost  of  manufactore. 

3.  Eagle  Star  did  not  include  an 
amount  for  credit  expense  in  reporting 
its  U.S.  selling  expenses.  As  BIA,  we 
calculated  credit  expense  using  the 
number  of  days  between  the  date  the 
merchandise  was  shipped  and  the  date 
payment  was  received.  We  used  a 
publicly  available  interest  rate  obtained 
from  the  countervailing  duty 
investigation  of  shop  towels  from 
Bangladesh. 

4.  Direct  selling  expenses  were 
reduced  because  movement  charges 
were  included  in  the  direct  selling 
expenses  reported  by  Eagle  Star. 

We  used  Eagle  Star's  actual  general 
expenses  in  accordance  with  section 
773(e)(l)(B)(i]  of  the  Act  because  these 
expenses  exceeded  the  statutory 
minimum  of  ten  percent.  For  profit  we 
applied  eight  perc«it  of  the  combined 
cost  of  materials,  fabricabon,  and 
general  expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Act  because  Eagle 
Star  did  not  have  any  home  market  ta 
third  country  sales  on  which  to  compute 
profit  We  used  U.S.  selling  expenses,  as 
BIA,  for  CV  because  Eagle  Star  had  no 
sales  of  the  class  or  kind  of  merchandise 
in  the  home  market  or  to  any  third 
country.  We  added  U3.  pacJung  costs. 

Pursuant  to  19  CFR  353.56,  we  i 
circumstance  of  sale  adjustment  fcv* 
differences  in  credit  expenses. 

Currency  Conversion 

In  our  analysis,  we  normally  make 
currency  conversions  in  accordance 
with  19  CFR  353.60,  using  the  exchange 
rates  certified  by  the  Federal  Reserve 
Bank  of  New  York.  Since  the  Federal 
Reserve  Bank  of  New  York  does  not 
provide  exchange  rate  information  fcH* 
Bangladesh,  we  used  the  average 
exchange  rate  for  Bangladesh  for  the 
POI  published  in  the  International 
Monetary  Fund's  International  Financial 
Statistics. 

Verification 

As  provided  in  section  776(B)  of  the 
Act  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  secticm  773(d)(1) 
of  the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  bqoidation 
on  all  shipments  (rf  shop  towels  &om 
Bangladesh,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  US.  Customs 
Service  shall  require  a  cash  deposit  or 
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posting  of  a  bond  equal  to  tlie  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Dated:  September  5. 1901. 
Eric  L  GarfinkeL 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-22004  Filed  9-11-01:  8:45  am] 


Manutactufer/producer/exporter 

Margin 
percentasa 

Sofur  Cotton  M«»  (B.O.)  Lid 

Eagte  Stv  Textile  Mills.  Ltd 

All  ottwre 

1i49 
26.63 
13.17 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments 
must  be  submitted  in  at  least  ten  copies 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
1, 1991,  and  rebuttal  briefs  no  later  than 
November  6, 1991.  In  accordance  with  19 
CFR  353.38(b).  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  November  8, 1991,  at  9:30  a.m.  at 
the  U.S.  Department  of  Commerce, 
Room  3708, 14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten  days 
of  the  publication  of  this  notice  in  the 
Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reasons  for 
attending:  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C,  1673b(f))  and  19  CFR  353.15. 


NatkMMl  Technical  Information 
Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  Serial  Number  7-574,159, 
entitled  'Treated  Bird  Seed 
Preferentially  Palatable  to  Birds  but  not 
Palatable  to  Animals  Having  Capsaicin 
Sensitive  Receptors"  to  Dimn/Frey 
Partnership  having  a  place  of  business 
In  Amherst.  NY.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CF.R.  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  he  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CF.R.  404.7. 

The  present  invention  is  directed  to 
preparations  of  birdseed  treated  with 
capsaicin  or  capsaicin  derivatives  or 
analogues  thereof  in  an  amount 
sufficient  to  be  unpalatable  to  animals 
having  capsaicin  sensitive  receptors, 
and  more  specifically  to  mammals  such 
as  rodents.  These  "hot"  compounds, 
extracts  or  whole  plant  material 
containing  these  compounds  may  be 
coated  on,  impregnated  in  or  combined 
(e.g.,  mixed)  with  birdseed  to  repel 
troublesome  manunals  which  recognize 
these  compounds  as  "hot"  These  "hot" 
compounds,  in  contrast,  will  not  repel 
birds  because  birds  do  not  recognize 
these  compounds  as  "hot"  since  they  do 
not  have  capsaicin  sensitive  receptors. 
The  invention  is  further  directed  to  a 
method  of  selectively  repelling  animals 
having  capsaicin  sensitive  receptors, 
which  comprises  feeding  the  treated 
birdseed  of  the  invention  to  birds,  in  an 
amount  effective  for  repelling  animals 
having  capsaicin  sensitive  receptors. 


thereby  discouraging  said  animals  from 
eating  the  treated  birdseed. 

The  availability  of  SN  7-574.159  for 
licensing  was  published  in  the  Federal 
Register  Vol.  58.  #64.  p.  13628  (April  3, 
1991). 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  1-800- 
553-NTIS  or  by  writing  to  the  Order 
Department,  NTIS.  5285  Port  Royal 
Road.  Springfield.  VA  22161. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L 
Mark.  Center  for  Utilization  of  Federal 
Technology.  NTIS.  Box  1423,  Springfield, 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 

Douglas  J.  Campion, 

Center  for  Utilization  of  Federal  Technology, 
National  Technical  Information  Service,  U.S. 
Department  of  Commerce. 

[FR  Doc.  91-21962  Filed  9-11-91: 8:45  am] 
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CONGRESSIONAL  BUDGET  OFFICE 

Transmittal  of  Low-Growth  Report  to 
Congress  and  ttie  Office  of 
Managentent  and  Budget 

September  9. 1991. 

Pursuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)).  the 
Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its  Low- 
Growth  Report  to  the  House  of 
Representative,  the  Senate,  and  the 
Office  of  Management  and  Budget 

Stanley  L  Graigg, 

Director,  Office  of  Intergovernmental 
Relations.  Congressional  Budget  Office. 

|FR  Doc  91-22116  Filed  9-11-91;  8:45  am] 

MLUNO  CODE  1450-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Sutmiltted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 
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Title,  App/icai  <Ie  Form,  and 
Applicable  OML  Control  Number  DoD 
FAR  SupplemerU  —Part  219.  Small 
Business  and  Small  Disadvantaged 
Business  Concer  is. 

Type  ofReque  st  Expedited 
Submission — Ap  proval  Date  Requested: 
October  7. 1991. 

Avemge  Burdt  n  Hours/Minutes  Per 
Response:  1  houi . 

Responses  Pei  Respondent-  2. 

Number  ofRei  pondents:  30. 

Annual  Respo  ises:  60. 

Needs  and  Usi  fs:  Section  831  of  the 
Fiscal  Year  1991  Department  of  Defense 
(DoD)  Authorizalion  Act  (Pub.  L  101- 
510)  requires  thej  Secretary  of  Defense  to 
establish  a  pilot  jrogram  to  provide 
incentives  for  D(  D  contractors  to  furnish 
disadvantaged  s  Tiall  business  concerns 
with  assistance  designed  to  enhance 
their  capabilities  to  preform  as 
subcontractors  e  nd  suppliers  under  DoD 
contracts  and  ot  ler  contracts  and 
subcontracts  in  i»rder  to  increase  the 
participation  of :  luch  business  concerns 
under  DoD,  othe  r  Federal  Government, 
and  commercial  contracts.  Because  the 
law  provides  foi  credit  toward 
subcontracting  ( oals  which  are  reported 
on  Standard  For  n  (SF)  295.  "Summary 
Subcontract  Rep  ort,"  and  the  law 
requires  a  repor  evaluating  whether  the 
purposes  of  the  trogram  have  been 
attained,  it  is  ne  :essary  to  collect 
additional  infon  lation  to  that  currently 
required  on  the  I  >F  295. 

Affected  Publ  c:  Businesses  or  other 
for-profit. 

Frequency:  Se  miannually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  0|  ficer:  Mr.  Peter  N. 
Weiss.  Written  i  lomments  and 
recommendatioi  is  on  the  proposed 
information  coll  ;ction  should  be  sent  to 
Mr.  Weiss  at  th<  Office  of  Management 
and  Budget,  Des  <  Officer  for  DoD,  room 
3235.  New  Execi  itive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearan  :e  Officer  Mr.  William 
P.  Pearce.  Writt  m  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  1 3  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefft  rson  Davis  Highway, 
Suite  1204,  Arlii  gton.  Virginia  22202- 
4302. 

Dated:  Septemt  er  9, 1991. 

L.M.Bynuin, 

Alternate  OSD  Fe  ieral  RegisU 
Officer.  Departnn  nt 

[FR  Doc.  91-219e« 

■NJJNQ  COM  M10-<  t-M 


'er  Liaison 
of  Defense. 

Filed  9-11-91: 8:45  am] 


Office  of  tfie  Secretary 

Defense  Policy  Board  Advisory 
Committee  Tasic  Force  on  Soviet 
Military 

ACnON:  Notice  of  Advisory  Committee 
meeting.        

summary:  The  Defense  Policy  Board 
Advisory  Committee  Task  Force  on 
Soviet  Military  will  meet  in  closed 
session  on  25  September  1991  from  0800 
until  1600  at  1710  Goodridge  Drive,  Tl- 
7-2.  McLean,  Virginia. 

The  mission  of  the  Defense  Policy 
Board  Task  Force  on  Soviet  Military  is 
to  study  developments  in  the  Soviet 
Union  that  affect  the  Soviet  Mihtary  and 
make  recommendations  on  policy.  At 
this  meeting  the  Board  will  hold 
classified  discussions  on  national 
security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Public  Law  92-463.  as  amended  (5  U.S.C. 
App.  II.  (1982)),  it  has  been  determined 
that  this  Defense  Policy  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)(1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  9, 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  91-21964  Filed  9-11-91;  8:45  am] 
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Defense  Policy  Board  Advisory 
Committee 

action:  Notice  of  Advisory  Committee 
meeting. 

summary:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  23-24  September  1991  from 
0900  until  1700  in  the  Pentagon. 
Washington,  DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  app.  II,  (1982)),  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed  in 
5  U.S.C.  552b  (c)(l)(1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 


Dated:  September  9. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  91-21985  Filed  9-11-91: 8:45  am] 

BIUINO  COOC  M10-01-W 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nurse  Education 

agency:  Department  of  Education^ 

action:  Request  for  comments  for  initial 
recognition  or  renewal  of  recognition  by 
the  Secretary^ ^ 

DATES:  Commenters  are  urged  to  submit 

their  written  comments  by  October  15, 

1991,  at  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  I.  Griffith.  Director,  Division  of 

Agency  Evaluation  and  Support,  U.S. 

Department  of  Education,  400  Maryland 

Avenue,  SW.  (room  3036  ROB-3). 

Washington,  DC  20202-5171,  Telephone: 

(202)  708-7417. 

SUBMISSION  OF  THIRD-PARTY  COMMENTS: 

The  Secretary  of  Education  recognizes, 
as  reliable  authorities  as  to  the  quality 
of  education  offered  by  institutions 
within  their  scope,  accrediting  agencies 
and  State  approval  agencies  for  public 
postsecondary  vocational  education  and 
nurse  education  that  meet  certain 
criteria.  The  purpose  of  this  notice  is  to 
invite  interested  third  parties  to  present 
written  comments  on  petitions 
submitted  by  the  agencies  listed  in  this 
notice  for  initial  or  continued 
recognition,  or  change  in  scope  of 
recognition. 

Written  comments  will  be  considered 
by  the  Secretary  and  by  the  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility,  which 
advises  the  Secretary  of  Education  on 
the  recognition  of  accrediting  agencies, 
during  its  meeting  in  the  Fall  of  1991. 
The  exact  date  of  the  Committee 
meeting  will  be  announced  in  the 
Federal  Register  at  a  later  date. 

Because  the  Secretary  may  make 
decisions  as  to  recognition  only  on  the 
basis  of  the  criteria  in  34  CFR  parts  602 
and  603,  comments  should  address  only 
matters  that  are  relevant  to  the  criteria. 

Accrediting  Agencies 

The  following  petitions  have  been 
submitted  and  are  expected  to  be 
reviewed  at  the  Fall.  1991  meeting  of  the 
Committee. 
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Petitions  for  Initial  Recognition 

1.  Accrediting  Commission  of  the 
American  Association  of  Higher 
Education  in  Oriental  Medicine 
(institutions  and  programs  offering 
master's  degrees  in  traditional  Oriental 
medicine). 

2.  National  Association  of  Private 
Nontraditional  Schools  and  Colleges 
(private,  nontraditional  degree  and  non- 
degree  granting  institutions). 

Petitions  for  Renewal  of  Recognition 

3.  Accreditation  Board  for  Engineering 
and  Teclmology.  Ina  (basic 
[baccalaureate]  and  advanced 
[master's]  level  programs  in  engineering, 
associate  and  baccalaureate  degree 
programs  in  engineering  technology,  and 
engineering-related  programs  at  the 
baccalaureate  level). 

4.  American  Board  of  Flineral  Service 
Education,  Committee  on  Accreditation 
(independent  schools  and  collegiate 
departments). 

5.  American  Library  Association. 
Committee  on  Accreditation  (master's 
programs  leading  to  the  first 
professional  degree). 

6.  American  Society  of  Landscape 
Architects,  Landscape  Architectural 
Accreditation  Board  (baccalaureate  and 
master's  programs  leading  to  the  first 
professional  degree). 

7.  Association  of  Advanced 
Rabbinical  and  Talmudic  Schools. 
Accreditation  Commission  (advanced 
Rabbinical  and  Talmudic  schools). 

8.  Council  on  Chiropractic  Education. 
Commission  on  Accreditation  (programs 
leading  to  the  D.C.  degree). 

9.  Council  on  Education  for  Public 
Health  (graduate  schools  of  public 
health  and  graduate  programs  offered 
outside  schools  of  public  health  in 
community  health  education  and  in 
community/health  medicine). 

10.  Council  on  Social  Work  Education, 
Commission  on  Accreditation  (master's 
and  baccalaureate  degree  programs). 

11.  Foundation  for  Interior  Design 
Education  Research,  Committee  on 
Accreditation  (two-year  preprofessional 
assistant  level  programs  [certificate  and 
associate  degree],  first  professional 
degree  level  programs  [master's  and 
baccalaureate  degree  and  three-year 
certificate]  and  post-professional 
master's  degree  programs). 

12.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Higher  Education  (Delaware,  District  of 
Columbia,  Maryland,  New  Jersey,  New 
York.  Pennsylvania,  Puerto  Rico.  Virgin 
Islands). 

13.  National  Accreditation  Council  for 
Agencies  Serving  the  Blind  and  Visually 
Handicapped  (specialized  schoola  for 


the  blind  and  visually  handicapped, 
including  organizations  providing 
postsecondary  vocational  education 
programs  that  prepare  the  blind  and 
visually  handicapped  for  employment) 

14.  National  Accrediting  Commission 
of  Cosmetology  Arts  and  Sciences 
(postsecondary  schools  and 
departments  of  cosmetology  arts  and 
sciences) 

15.  National  Association  of  Industrial 
Technology  (baccalaureate  degree 
programs) 

16.  National  Association  of  Schools  of 
Art  and  Design.  Commission  on 
Accreditation  (degree-granting  schools 
and  departments  and  non-degree 
granting  schools  that  are  predominantly 
organized  to  offer  education  in  art. 
design,  or  art/design-related  disciplines) 

17.  National  Association  of  Schools  of 
Music  Commission  on  Accreditation 
(institutions  and  units  within  institutions 
offering  degree-granting  programs  in 
music  and  music-related  disciplines 
including  conmiunity-junior  colleges  and 
independent  degree-granting 
institutions) 

Petition  for  Change  in  Scope  of 
Recognition 

National  Accreditation  Commission 
for  Schools  and  Colleges  of  Acupuncture 
and  Oriental  Medicine  (from  first 
professional  master's  degree  and 
professional  master's  level  certificate 
and  diploma  programs  in  acupuncture, 
to  first  professional  master's  degree  and 
professional  master's  level  certificate 
and  diploma  programs  in  acupuncture 
and  Oriental  medicine). 

Interim  Reports 

1.  Accrediting  Bureau  of  Health 
Education  Schools. 

2.  American  College  of  Nurse  Mid- 
wives. 

3.  American  Council  on 
Pharmaceutical  Education. 

4.  American  Culinary  Federation 
Educational  Institute. 

5.  American  Osteopathic  Association. 

6.  Association  of  Independent 
Colleges  and  Schools,  Accrediting 
Commission. 

7.  National  Architectural  Accrediting 
Board,  Inc. 

8.  National  Home  Study  Council. 

9.  National  League  for  Nursing. 

10.  National  Association  of  Trade  and 
Technical  Schools,  Accrediting 
Commission. 

11.  New  York  State  Board  of  Regents. 

12.  Southern  Association  of  Colleges 
and  Schools,  Commission  on  Colleges. 

13.  Southern  Association  of  Colleges 
and  Schools.  Commission  on 
Occupational  Education  Institutions. 

14.  United  States  Catholic  Conference. 


State  Approval  Agendet 

Petition  for  Renewal  of  Recognition 

1.  Iowa  State  Department  of 
Education  (for  approval  of  public 
postsecondary  vocational  education). 

Interim  Reports 

1.  Colorado  Board  of  Nursing  (for 
approval  of  nurse  education). 

2.  New  York  State  Board  of  Regents 
(for  approval  of  public  postsecondary 
vocational  education). 

3.  Office  of  the  Superintendent  of 
Public  Instruction.  State  of  Washington. 

Public  Inspection  of  Petitioas  and  Third 
Party  Commeots 

All  petitions  and  interim  reports,  and 
those  third  party  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  at  the 
U.S.  Department  of  Education.  ROB-3. 
room  3036,  7th  and  D  Streets.  SW.. 
Washington  20202-5121.  Telephone  (202) 
708-8192.  Deaf  and  hearing  impaired 
individuals  may  call:  The  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a jn.  and 
7  p.m..  Eastern  time. 

Dated:  August  14. 1991. 
Mkhasl  |.  FairaU. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
(PR  Doc  91-21874  Filed  9-11-91: 8:45  am] 

MUMQ  coot  4000-01-11 


DEPARTMEHT  OF  ENERGY 

Held  Office,  Oak  RkJge,  IN; 
Determination  of  Noncompetitive 
Financial  Assistance 

AOENCV:  Department  of  Energy  (DOE). 
action:  Notice. 

tUMmuilv:  DOE  announces  that 
pursuant  to  10  CFR  600.7(b)(2),  it  intends 
to  renew  on  a  noncompetitive  basis  a 
grant  to  the  Council  of  Great  Lakes 
Governors  (CGLG)  to  organize  and  carry 
out  a  Regional  Biomass  Program  in  the 
Great  Lakes  Area  of  the  Northern  Tier 
States.  The  renewal  award  is  to  be  in 
the  amount  of  $643,000  to  continue  the 
project  for  a  year.  The  primary  purpose 
is  to  implement  biomass  research  and 
development,  technology  utilization,  and 
technology  transfer  on  a  regional  basis 
in  a  manner  which  will  maximize  the 
participation  of  the  public  and  private 
sectors  of  each  state.  CGLG  has  the 
unique  capability  to  equally  represent 
all  of  the  states  in  the  Great  Lakes 
subregion  and  involve  the  appropriate 
private  and  public  interest  groups  in  the 
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states.  CGLG  is  an  existing,  regionally 


organized  consort 
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um  with  background 


experience  in  mar  agement  of  similar 
activities.  Eligibili  :y  for  this  award  is, 
therefore,  restrictc  d  to  CGLG. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Cooke,  ER-112,  Energy 

Programs  Divisior ,  U.S.  Department  of 

Energy,  Oak  Ridgi .  Tennessee  37831- 

6269,  (615)  576-07-  7. 

Peter  D.  Dayton, 

Director.  Procureme  it  &  Contracts  Division, 

Field  Office,  Oak  Rit  'ge. 

[FR  Doc.  91-21988  Fi  ed  9-11-91;  8:45  am] 

eOUNQ  COOC  MSO-01-1 1 


Field  Office,  Oak  ^Idge,  IN; 
Determination  of  Noncompetitive 
Financial  Assistance 

AGENCY:  Department  of  Energy  (DOE). 
action:  Notice. 


summary:  DOE  ar  nounces  that 
pursuant  to  10  CFl  [  600.7(b)(2)  it  intends 
to  renew  on  a  non  :ompetitive  basis  a 
grant  to  North  CarDlina  A&T  State 
University  to  support  the  institution's 
effort  in  developir  j  the  Center  for 
Energy  Research  s  nd  Training  (CERT). 
The  grant  is  being  renewed  for  a  one- 
year  period,  effect  ve  September  30, 
1991.  The  total  est  mated  cost  is 
$196,726,  which  co  nsists  of  DOE  funding 
in  the  amount  of  $  128,355,  and  recipient 
cost  sharing  of  $6(  ,371. 

FOR  FURTHER  INFO  FIMAT10N  CONTACT 

Rufus  H.  Smith,  DbE  Project  Officer, 
Office  of  the  Mani  ger.  Field  Office,  Oak 
Ridge,  U.S.  Depart  ment  of  Energy,  P.O. 
Box  2001,  Oak  Rid  je,  TN  37831-8501, 
(615)  576-4988. 

SUPPLEMENTARY  INFORMATION:  This 
grant  renewal  will]  allow  the  recipient  to 
improve  the  techn  cal  and 
administrative  ca;  abilities  at  minority 
colleges  to  enhanc ;  energy-related 
research  and  deve  opment  and  increase 
the  pool  of  minorilies  pursuing  energy- 
related  courses.  D  iring  this  phase  of  the 
project,  the  recipi«  nt  will  focus  on 
encouraging  resea  ch  and  increasing 
funds  for  disciplin  iry  and 
interdisciplinary  nisearch;  enhancing 
student's  awareness  and  involvement  in 
energy-related  res  ;arch,  training  and 
career  opportuniti  !s;  establishing 
training  and  servii  e  programs  for  off 
campus  constituer  ts  in  energy  issues 
and  management;  and  developing 
linkages  with  the  |  irivate  sector, 
government  agenc  es,  and  other 
universities  invoK  ed  in  energy  research, 
development,  and  training,  and 
developing  a  perm  anent  infrastructure 


within  the  University  to  support  energy 
research,  training,  and  community 
service.  Accomplishments  during  the 
initial  phases  of  the  project  indicate  that 
North  Carolina  A&T  State  University 
will  fully  achieve  the  objectives 
identified  for  the  final  year  of  this 
project  with  continued  DOE  funding; 
and  that  competition  for  support  would 
result  in  considerable  delay  in  achieving 
some  of  the  results  anticipated  as  well 
as  inhibit  the  objectives  of  the  DOE 
Minority  Educational  Institution 
Assistance  Program.  Award  is  therefore 
restricted  to  North  Carolina  A&T  State 
University. 

Issued  in  Oak  Ridge,  Tennessee,  on 
September  4, 1991. 

Peter  D.  Dayton, 

Director,  Procurement  and  Contracts 

Division,  Field  Office,  Oak  Ridge. 

(FR  Doc.  91-21987  Filed  9-11-91:  8:45  am] 

MLUNO  CODE  MSO-OI-M 


Held  Office.  Oak  Ridge,  IN; 
Determination  of  Noncompetitive 
Financial  Assistance 

agency:  Department  of  Energy  (DOE). 
action:  Notice. 

SUMMARY:  DOE  announces  that 
pursuant  to  10  CFR  600.7(b)(2)  it  intends 
to  renew  on  a  noncompetitive  basis  a 
grant  to  The  University  of  Texas  at  El 
Paso  (UTEP)  to  continue  efforts  to 
improve  the  University's  administrative 
infrastructure.  The  grant  is  being 
renewed  for  one-year  period,  effective 
September  30, 1991.  The  total  estimated 
cost  is  $201,562,  which  consists  of  the 
amount  of  $123,558,  and  recipient  cost 
sharing  of  $78,004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rufus  H.  Smith,  DOE  Project  Officer, 
Office  of  the  Manager,  Field  Office,  Oak 
Ridge,  U.S.  Department  of  Energy,  P.O. 
Box  2001,  Oak  Ridge,  TN  37831-8501, 
(615)  576-4988. 
SUPPLEMENTARY  INFORMATION:  T^iis 

grant  renewal  will  allow  the  recipient  to 
continue  its  goal  to  develop  energy 
related  science  and  technology  research 
centers  at  the  University  and  thereby 
increase  the  interest  and  awareness  of 
minorities  pursuing  research  careers  in 
these  areas.  During  this  phase  of  the 
project,  the  recipient  will  focus  on 
implementation  of  energy  research, 
outreach,  and  demonstration  projects; 
operation  of  the  Energy  Center  as  a 
separate  operational  entity  to  provide 
continuing  infrastructure  support  for 
energy-related  programs;  strengthening 
university /private  sector  energy 


research  linkages;  and  continuing 
support  of  multi-disciplinary  energy 
research  and  outreach  efforts.  Based  on 
the  results  experienced  during  the  first 
three  phases  of  this  project,  it  is 
anticipated  that  the  University  of  Texas 
at  El  Paso  will  fully  achieve  the 
objectives  identified  for  the  final  year  of 
this  project  with  continued  DOE 
funding;  and  that  competition  for 
support  would  result  in  considerable 
delay  in  achieving  some  of  the  results 
anticipated  as  well  as  inhibit  the 
objectives  of  the  DOE  Minority 
Educational  Institution  Assistance 
Program.  Award  is  therefore  restricted 
to  the  University  of  Texas  at  El  Paso. 

Issued  at  Oak  Ridge,  Tennessee  on 
September  4, 1991. 
Peter  D.  Dayton, 

Director,  Procurement  and  Contracts 

Division,  Field  Office,  Oak  Ridge. 

(FR  Doc.  91-21966  Filed  9-11-91;  8:45  am] 

■nXHM  COOC  MfiO-01-M 


Federal  Energy  Regulatory 
Commission 

[ProiMt  No's.  432  and  2748] 

Carolina  Power  and  Light  Co^  Nortfi 
Carolina  Electric  Membership  Corp^ 
Modification  To  Draft  Environmental 
Assessment  for  Hydropower  License; 
Walters/Waterviile  Proiect 
Environmental  Analyses 

August  16, 1991. 

In  the  Draft  Environmental 
Assessment  (EA)  issued  in  June  1991  in 
this  proceeding.  Staff  recommended  that 
artificial  capping  of  sediments  be 
provided  in  the  upper  3.5  miles  of  the 
reservoir  where  sediment  scour  is 
prevalent,  assuming  the  sediments  can 
support  the  cap.  (Draft  EA  at  37).  Staff 
stated  that  it  would  conduct  field 
studies,  before  finalizing  the  EA,  to 
determine  whether  the  artificial  cap 
would  be  feasible. 

Carolina  Power  &  Light  Company,  and 
not  Staff,  will  be  conducting  the  field 
studies  of  whether  the  bottom  sediments 
will  support  an  artificial  cap.  Staff  will 
reflect  this  fact  in  the  final  EA. 

For  further  information,  please  contact 
John  Blair,  Environmental  Assessment 
Coordinator,  at  (202)  219-2845. 
UisD.CasheU. 
Secretary. 

[FR  Doc.  91-21676  Filed  9-11-01;  8:45  am] 
BILLNM  COOC  trir-oi-ii 
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lOocktt  No*.  T<M2-1-1-<K)0  and  TIM2-1-1- 
0001 

Alabama-Tenn«Me«  Natural  Gas  Co., 
Proposed  PGA  Rats  Adjustment 

September  S,  1991. 

Take  notice  that  on  September  3. 1991, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918.  Florence,  Alabama 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheets: 

Twenty  Seventh  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  4B 

The  tariff  sheets  are  proposed  to 
become  effective  October  1, 1991. 
Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  its  rates 
to  conform  to  the  rates  of  its  suppliers. 
Alabama-Tennessee  further  stales  that 
it  is  adjusting  its  rates  to  reflect  the 
Commission's  Annual  Charge 
Adjustment  (ACA)  effective  on  October 
1. 1991. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  sales  and 
transportation  customers  and  affected 
State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  ftle  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  O.  Cashflll, 

Secretary. 

|FR  Doc.  91-21877  Filed  &-ll-fll;  8;45  am| 
wujMO  cooe  cnr-Ai-M 


(Docket  RP8S-251-016  end  TA90-1-1-0121 

AlalMma-Tsnnsssss  Natural  Gas  Co.; 
Proposed  Chartgss  In  FERC  Gas  Tariff 

September  6, 1991. 

Take  notice  that  Alabama-Tennessee 
Natural  GasCompany  ("Alabama- 
Tennessee"),  on  August  30, 1991 
tendered  for  filing  revisions  to  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
in  order  to  conform  its  tariff  with  the 
Settlement  approved  by  the  Commission 
in  various  orders  issued  in  this 
proceeding.  Alabama-Tennessee  states 
that  it  is  implementing  the  Settlement  at 
this  time,  the  parties  having  achieved  a 
satisfactory  resolution  of  the  final 
outstanding  issue  which  remained  under 
the  Settlement  involving  the  procedures 
for  implementing  §  3.3  of  the  General 
Terms  and  Conditions  of  Alabama- 
Tennessee's  FERC  Gas  Tariff.  Alabama- 
Tennessee  proposes  an  effective  date  of 
September  1, 1991  for  these  tariff  sheets. 

Tennessee  states  that  copies  of  the 
filing  were  served  upon  Tennessee's 
jurisdictional  customers  and  interested 
public  bodies  and  all  persons  on  the 
Commission's  official  service  list 
compiled  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  13, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  91-21878  Filed  9-11-91:  8:45  am] 

■ILUNQ  COM  (rir-oi-M 


[Docket  No.  TM92-1-48-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

September  5, 1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  September  3. 
1991.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
the  following  tariff  sheets  to  be  effective 
October  1, 1991: 

Original  Volume  No.  1 

Forty-Fifth  Revised  Sheet  No.  18 
Original  Volume  No.  1-A 

Ninth  Revised  Sheet  No.  6 


Original  Volume  No.  2 

Tenth  Revised  Sheet  No.  18 

Tenth  Revised  Sheet  No.  17 

Tenth  Revised  Sheet  No.  18 

Tenth  Revised  Sheet  No.  19 

Twelfth  Revised  Sheet  No.  20 

Eleventh  Revised  Sheet  No.  21 

Sixth  Revised  Sheet  No.  22 
Original  Volume  No.  3 

Third  Revised  Sheet  No.  S 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  adjust  its 
Annual  Charge  Adjustment  ("ACA") 
rate  as  permitted  by  section  17  of  its 
Volume  No.  1  Tariff.  The  revised  tariff 
sheets  reflect  an  ACA  rate  of  $0.0024. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  AH  such  petitions  or 
protests  should  be  filed  on  or  before 
September  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CaBhell. 
Secretary. 
|FR  Doc.  91-21879  Filed  9-11-01:  8:45  am] 

■ILUNO  COM  (717-01-11 

[Docket  No.  TO92-1-31-000] 

Arkia  Energy  Resources;  Filing  of 
Revised  Tariff  Sheets  Reflecting 
Quarterly  PGA  Adjustment 

Septembers.  1991. 

Take  notice  that  on  August  30, 1991, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for  filing 
six  copies  of  the  following  revised  tariff 
sheets  to  become  effective  October  1, 
1991: 

Rate  Schedule  No.  X-26 

Original  Volume  No.  3 

Fourteenth  Revised  Sheet  No.  185.1 
Rate  Schedule  No.  C-2 

Second  Revised  Volume  No.  1 

Sixth  Revised  Sheet  No.  11 
Rate  Schedule  No.  CD 

Second  Revised  Volume  No.  1 

Sixth  Revised  Sheet  No.  16 

These  tariff  sheets  reflect  AER's 
second  quarterly  PGA  filing  made 
subsequent  to  its  annual  PGA  effective 
April  1. 1991  under  the  Commission's 
Order  Nos.  483  and  483-A. 

The  proposed  changes  reflect  a 
decrease  in  AER's  system  cost  of 
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$172,215  and  would  decrease  its  revenue 
from  jurisdictional  sales  and  service  by 
$1,244  for  the  PfJA  period  of  October, 
November  and  becember  1991  as 
adjusted.  J 

Any  person  dpsiring  to  be  heard  or  to 
protest  said  nii$g  should  file  a  petition 
to  intervene  or  Protest  with  the  Federal 
Energy  Regulatsry  Commission,  825 
North  Capitol  SpeeU  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Qommission'srules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214].  Al  such  motions  or 
protests  should  he  Hied  on  or  before 
September  12, 1 391.  Protests  will  be 
considered  by  t  le  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  i  ot  serve  to  make 
protestants  pari  ies  to  the  proceeding. 
Any  person  wis  ling  to  become  a  party 
must  file  a  petit  on  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  an  !  are  available  for  public 
inspection. 
Lois  D.  CaaheO. 
Secretary. 
|FR  Doc.  91-2188(  Filed  9-11-01;  8:45  am] 

nUMQ  COOE  (TIT-I  T-M 


CNG  Transmission  Corp.  Proposed 
Changes  in  FEAIC  Gas  Tariff 

September  5. 199: . 

Take  notice  t  lat  CNG  Transmission 
Corporation  ("C  NG")  on  August  30, 
1991,  pursuant  1 3  }  154.38(d)(6)  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations  that  provide 
for  the  Annual  Charge  Adjustment  and 
section  14  of  thi  General  Terms  and 
Conditions  of  C^G's  tariff,  filed  the 
following  revised  tariff  sheets  with  a 
proposed  effective  date  of  October  1, 
1991: 

First  Revised  Vohune  No.  1: 

Eleventh  Revised  Sheet  No.  31 

Fifth  Revised  Sheet  No.  32 

Sixth  Re\Hsed  3heet  No.  34 

Third  Revised  Sheet  No.  35 
Original  Volume 

Fourth  Revised 
Original  Volume 

Fourth  Revised 
and  87 

The  proposeq  tariff  sheets  reflect  a 
new  ACA  unit  Bate  of  0.23  cents  per  Dt. 

CNG  states  that  copies  of  the  filing 
were  served  upon  affected  customers 
and  interested  «ate  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regiilatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Conunission'i  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 


Vo.2 

Sheet  Nos.  250  and  290 

W0.2A 

Sheet  Nos.  18, 28, 35, 48. 


and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  September 
12. 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Persons  that  are  already 
parties  to  the  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  Caahell, 
Secretary. 
[FR  Doc.  91-21881  Filed  9-11-01;  8:45  am] 

BILUNQ  CODC  8717-01^1 


[Docket  Nos.  TQ92- 
000] 


-1-2-000  and  TM92-1-2- 


East  Tennessee  Natural  Gas  Co.;  Rate 
Rling  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

September  5, 1991. 

Take  notice  that  on  August  30, 1991, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  submitted  for  filing  ten 
copies  each  of  Tenth  Revised  Sheet  Nos. 
4  and  5  to  First  Revised  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  be  effective 
October  1, 1991. 

The  purpose  of  the  revisions  to  Tenth 
Revised  Sheet  Nos.  4  and  5  is  to  reflect  a 
Purchased  Gas  Adjustment  (PGA)  to 
East  Tennessee's  Rates  for  the  quarterly 
period  of  October  1991 — ^December  1991 
pursuant  to  section  21  of  the  General 
Terms  and  Conditions  of  east 
Tennessee's  Tariff  and  to  reflect  the 
new  Annual  Charge  Adjustment  (ACA) 
that  is  shown  on  the  Tenth  Revised 
Sheet  No.  4  and  No.  5  to  be  effective 
October  1, 1991.  The  new  ACA  rate  is 
$.0023  compared  to  $.0021  previously. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  aU  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  IZ 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  mfike 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene: 
provided,  however,  that  any  person  who 


had  previously  filed  a  motion  to 

intervene  in  this  proceeding  is  not 

required  to  file  a  further  motion.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-21882  Filed  9-11-01:  a4S  am) 

Biuma  COM  s/ir-^t-M 


[Docket  No.  TA92-1-23-000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  6, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  August  29, 1991  certain 
revised  tariff  sheets  to  Original  Volume 
No.  1  of  its  FERC  Gas  Tariff.  The 
proposed  effective  date  of  the  tariff 
sheets  is  November  1, 1991. 

ESNG  states  the  filing  is  its  Annual 
PGA  filing  pursuant  to  §  154.305  of  the 
Commission's  regulations  and  section  21 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  The  effect  of  the  filing  is 
to  increase  commodity  rates  by  $0.7191 
per  dt  and  no  change  in  the  demand 
rates  over  ESNG's  rates  established  in 
its  Quarteriy  PGA  filing,  Docket  No. 
TQ91-3-23-000  et.  al.,  effective  August 
1, 1991.  Other  rates  also  change 
correspondingly. 

ESNG  states  that  the  projected 
commodity  and  demand  costs  have  been 
developed  using  a  best  estimate  of 
available  gas  supply  to  meet  its 
anticipated  purchase  requirements.  Such 
projections  refiect  the  continued 
implementation  of  ESNG's  Stipulation 
and  Agreement  in  Docket  Nos.  RP8^ 
164-000  and  001,  and  more  specifically 
Article  II  (as  amended)  thereof,  which 
permits  ESNG  to  include  in  its  PGA 
calculations  transportation-related 
(Account  No.  858)  costs. 

ESNG  states  its  filing  also  contains 
the  calculations  of  its  new  surcharge 
adjustments  which  reflect  the 
amortization  of  the  respective 
commodity  and  demand  current  deferral 
balances  accumulated  during  the  period 
July  1, 1990  through  June  30, 1991  over 
the  twelve  month  period  commencing 
November  1, 1991. 

ESNG  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street,  NE..  Washington,  DC 
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20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  26, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cnhell, 
Secretary. 

(FR  Doc.  91-21883  Filed  9-11-01:  8:45  am) 
BiLUNO  COM  srir-oi-M 

[Docket  No.  TM92-1-33-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

September  S.  1991. 

Take  notice  that  on  August  30. 1991.  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing,  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
a  notice  of: 

(i)  A  revision  to  El  Paso's  Take>or-Pay 
Buyout  and  Buydown  Cost  Recovery 
mechanism  for  interest  in  accordance 
with  sections  22  and  21,  Take-or-Pay 
Buyout  and  Buydown  Cost  Recovery,  of 
its  First  Revised  Volume  No.  1-A  and 
Second  Revised  Volume  No.  1  FERC  Gas 
Tariffs,  respectively;  and 

(ii)  A  revision  in  tlie  Annual  Charge 
Adjustment  ("ACA")  in  accordance  with 
sections  21  and  23.  Annual  Charge 
Adjustment  Provision,  contained  in  the 
General  Terms  and  Conditions  in  El 
Paso's  FERC  Gas  Tariffs.  First  Revised 
Volume  No.  1-A  and  Second  Revised 
Volume  No.  1.  respectively. 

EI  Paso  states  that  the  filing  reflects 
that  no  additions  have  been  made  to  the 
amount  presently  being  amortized,  as 
set  forth  in  El  Paso's  filing  made  May  31, 
1991  at  Docket  No.  RP91-162-000.  The 
only  adjustments  proposed  by  the  flling 
are  being  made  pursuant  to 
§§  21.4(d){iii)  and  21.5(c)(iii)  contained 
in  its  Second  Revised  Volume  No.  1 
Tariff  which  provides  for  adjustments  to 
El  Paso's  Monthly  Direct  Charge  and 
Throughput  Surcharge  for  interest 
calculated  on  the  unrecovered  balance 
of  El  Paso's  buyout  and  buydown  costs. 
El  Paso  states  that  interest  is  permitted 
to  accrue,  with  respect  to  its  buyout  and 
buydown  costs,  commencing  on  the 
effective  date  of  the  rates  including  such 
costs  or  the  date  El  Paso  makes  the 
take-or-pay  payments,  whichever  is 


later.  As  a  result,  the  Throughput 
Surcharge  has  been  changed  from  a 
Maximum  Rate  of  $0.2272  per  dth  to 
$0.2217  per  dth. 

In  addition.  El  Paso  states  that  the 
proposed  tariff  sheets  reflect  an  ACA 
charge  of  $0.0023  per  dth  to  be  collected 
for  the  fiscal  year  beginning  October  1, 
1991.  This  represents  an  increase  of 
$0.0002  per  dth  in  the  ACA  charge 
currently  being  charged. 

El  Paso  respectfully  requested  that  the 
tendered  tari^  sheets  be  accepted  and 
permitted  to  become  effective  on 
October  1, 1991,  which  is  not  less  than 
thirty  (30)  days  after  the  date  of  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  transportation  and  sales 
customers  of  El  Paso  and  interested 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CaslieU, 
Secretary. 

[FR  Doc.  91-21884  Filed  9-11-91;  8:45  am] 
•uxiNO  CODE  (rir-oi-H 


(Docket  No.  RP91-168-002] 

El  Paso  Natural  Gas  Co.,  Compliance 
Filing 

September  6, 1991. 

Take  notice  that  on  August  30, 1991,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing  and  acceptance  (i) 
modifications  to  certain  rate  filing 
statements;  and  (ii)  certain  tariff  sheets 
contained  in  El  Paso's  Second  Revised 
Volume  No.  1,  First  Revised  Volume  No. 
1-A  and  Third  Revised  Volume  No.  2 
FERC  Gas  Tariffs,  in  compliance  with 
the  Federal  Energy  Regulatory 
Commission's  ("Commission")  "Order 
Accepting  and  Suspending  Tariff  Sheets 
Subject  to  Refund  and  Conditions  and 
Establishing  Hearing  Procedures" 
("Suspension  Order")  issued  July  31. 
1991  at  Docket  No.  RPgi-188-000. 


El  Paso  states  that  ordering  paragraph 
(F)  of  the  Suspension  Order  requires  EJ 
Paso  to  refile.  within  30  days  of  the  date 
of  the  order,  to  move  El  Paso  Electric 
Company  ("EPEC")  from  the  New 
Mexico  Zone  to  the  Texas  Zone  for 
purposes  of  cost  allocation,  rate  design 
and  in  the  calculation  of  the  resulting 
rates  to  EPEC.  Accordingly.  El  Paso  has 
reallocated  and  recalculated  the  rates 
affected  by  this  change. 

El  Paso  further  states  that  ordering 
paragraph  (C)  of  the  Commission's  order 
requires  El  Paso  "to  refile.  within  30 
days  of  the  date  of  the  order  issued  in 
this  docket,  Statements  A  to  M 
inclusive,  and  O  and  P,  to  reflect  El 
Paso's  actual  throughput  and  gas  supply 
estimates  as  of  March  31. 1991.  adjusted 
for  known  and  measurable  changes 
through  December  31. 1991.  and  to  refile 
rates  based  on  this  test  period  to  the 
extent  they  are  lower  than  the  rates 
initially  filed  in  this  proceeding."  As 
directed.  El  Paso  has  developed  the 
required  actual  throughput  and  gas 
supply  estimates,  and  the  result  is  an 
increase  in  the  rates  compared  to  those 
rates  reflected  in  El  Paso's  initial  flling. 
The  recalculated  rates  were  not  flled  or 
reflected  on  tariff  sheets  inasmuch  as 
the  rates  are  not  lower  than  rates 
initially  flled. 

El  Paso  further  states  that  in  the 
notice  of  rate  change.  El  Paso  proposed 
an  increase  in  the  Gas  Cost  Cap  and 
WACOG  rates  of  certain  sales  rate 
schedules  based  on  the  gas  costs  for 
twelve  (12)  months  ending  December  31, 
1992  which  reflect  changes  from  the 
base  period  comprised  of  twelve  (12) 
consecutive  months  ended  March  31, 
1991.  The  Suspension  Order  directed  El 
Paso  to  reflle  certain  tariff  sheets  to 
reflect  the  use  of  El  Paso's  actual 
WACOG  as  of  March  31, 1991,  adjusted 
for  known  and  measurable  changes 
through  December  31, 1991.  Accordingly, 
El  Paso  has  adjusted  the  Gas  Cost  Cap 
and  WACOG  rates. 

Ordering  paragraph  (G)  required  that 
El  Paso  provide  an  explanation  as  to 
why  the  proposed  non-gas  unit  rate  is 
applicable  only  to  one  pricing  option, 
the  WACOG-Option,  under  sales  Rate 
Schedules  ABD-1  and  PA-1  for  exempt 
sales  customers.  The  reason  for 
application  of  a  non-gas  unit  rate  only  to 
the  WACOG  option  is  a  consequence  of 
the  fundamental  difference  between 
such  WACOG  option  and  all  other 
options.  Only  the  WACOG  option  is  a 
cost-based  rate  which  is  developed 
using  the  underlying  gas  cost  and  non- 
gas  cost  incurred  by  El  Paso  in  providing 
service  under  the  WACOG  option. 
Under  all  other  pricing  options 
established  at  Docket  No.  RP88-44-000. 
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et  ai,  which  ar^  each  forms  of  market 
based  rather  th$n  cost-based  rates,  the 
non-gas  cost  is  included  in  the  total  rate 
and  need  not  bt,  nor  can  it  be, 
separately  identified. 

In  compliance  with  ordering 
paragraph  (H)  qf  the  Suspension  Order 
El  Paso  has  file^  a  study  showing  a 
comparison  of  the  proposed  rates 
calculated  with  the  costs  and  volumes 
associated  with|  the  facilities  certificated 
in  Docket  No.  dP89-154O-000  included 
versus  rates  calculated  with  such  costs 
and  volumes  excluded. 

El  Paso  states  that  copies  of  the  filing 
were  served  up  )n  all  parties  of  record  in 
Docket  No.  RP9 1-188-000  and  otherwise, 
upon  all  interstate  pipeline  system 
transportation  i  nd  sales  customers  of  El 
Paso  and  intere  ited  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  fila^ a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capit  j!  Street.  NE., 
Washington,  D(  \  20426,  in  accordance 

the  Commission's  Rules 
Procedures.  18  CFR 
385.211.  All  suci  I  protests  should  be  filed 
on  or  t)efore  Se|  itember  13, 1991. 

considered  by  the 
Commission  in  ietermining  the 
appropriate  act  on  to  be  taken,  but  will 
not  serve  to  ma  te  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
avaialable  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-2183; 
8IUJNO  COOE  •717-4  ri-M 


with  Rule  211  o 
of  Practice  and 


(Docket  No.  RP»  M4-0191 


El  Paso  Natura 
FINng 


tiat 
Gis 

t<> 
l(iry 


Act. 


Rite 
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September  S,  199: . 

Take  notice 
Paso  Natural 
filed  pursuant 
Energy  Regula 
("Commission" 
Natural  Gas 
with  the  "Stipu^tion 
Settlement  of 
Proceedings" 
amended  Octobe 
in  the  reference  1 
sheets  to  be  inc  uded 
Tariff  in  implen  entation 
Settlement  to  become 
September  1, 
Statement  of 
reflect  settlemeht 
July  1. 1988  forv  'ard 

El  Paso  state! 
March  2a  1991 


Filed  9-11-91:  8:45  am] 


Gas  Co.,  Compliance 


IS  91 
Rites 


on  August  30, 1991.  El 
Company  ("El  Paso") 
part  154  of  the  Federal 

Commission's 
Regulations  under  the 
and  in  compliance 
and  A^ement  in 
and  Related 
August  31, 1990,  as 
r  5, 1990,  ( "Settlement") 
proceeding,  tariff 
in  its  FERC  Gas 

of  the 
effective  on 
,  except  for  certain 

tariff  sheets  which 
rates  effective  from 


that  by  order  issued 
It  Docket  No.  RP88-44- 


000.  et  aJ.  ("Initial  Order"),  the 
Commission  approved  with  certain 
modifications  the  proposed  tariff 
revisions  which  were  reflected  in  the 
pro  forma  tariff  sheets  attached  to  El 
Paso's  Settlement.  Ordering  paragraph 
(C)  of  the  Initial  Order  required  El  Paso 
to  file  tariff  provisions  and  clarifications 
within  thirty  (30)  days  of  the  issuance  of 
such  order.  On  April  19, 1991,  El  Paso 
filed  in  compliance  with  the  Initial 
Order.  Concurrently  therewith,  El  Paso 
also  filed  a  request  for  rehearing 
concerning  certain  of  the  tariff  provision 
changes  ordered  by  the  Commission.  By 
order  issued  August  14. 1991  at  Docket 
No.  RP88-44-011,  et  aJ.  ("Rehearing 
Order"),  the  Commission  granted  in  part 
and  denied  in  part  requests  for 
rehearing  and  clarification  and  directed 
El  Paso  to  file  certain  revised  tariff 
sheets  within  thirty  (30)  days  of  its 
issuance.  In  addition,  the  Rehearing 
order  directed  El  Paso  to  file  tariff 
sheets  to  implement  open-access  storage 
in  accordance  with  the  conditions  set 
forth  in  the  order.  Such  filing  was  made 
concurrently  with  the  instant  filing. 

El  Paso  further  states  that  the 
proposed  tariff  sheets  tendered  herewith 
incorporate  the  pro  forma  tariff  sheets 
attached  to  the  Settlement  along  with  all 
of  the  revisions  to  the  pro  forma  tariff 
sheets  filed  in  compliance  with  the 
Initial  and  Rehearing  Orders. 
Additionally,  the  tendered  tariff  sheets 
reflect  certain  miscellaneous  changes  in 
EI  Paso's  tariff  in  order  to  accommodate 
and  make  consistent  all  related 
provisions  in  El  Paso's  temff.  Certain  of 
these  changes  have  been  approved  by 
the  Commission  since  the  Settlement 
was  filed,  and  hence  were  not  reflected 
in  the  pro  forma  tariff  sheets  attached  to 
the  Settlement.  As  explained  it  the  filing, 
however,  such  changes,  together  with 
minor  "housekeeping"  revisions,  are  not 
inconsistent  in  any  substantive  respect 
with  the  Settlement  or  the  Commission's 
order  approving  same,  and  are  reflected 
in  the  tendered  tariff  sheets  solely  as  a 
matter  of  convenience  in  order  thJat  El 
Paso's  tariff  may  be  brought  fully  up  to 
date  through  a  single,  consolidated  tariff 
filing.  When  accepted  by  the 
Commission  and  made  effective,  the 
tendered  tariff  sheets  will  bring  El 
Paso's  tariff  into  full  conformance  with 
the  Commission's  order  approving  the 
Settlement  in  this  docket 

El  Paso  respectfully  requests  waiver 
of  all  applicable  Commission  rules  and 
regulations  as  may  be  necessary  to 
permit  the  tendered  tariff  sheets  to 
become  effective  on  September  1, 1991 
with  the  exception  of  the  Statement  of 
Rates  tariff  sheets  which  become 
effective  from  ]u)y  1, 1988  forward. 


EI  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  parties  of 
record  in  Docket  No.  RP88-44-000  et  a/.. 
and  otherwise  upon  all  interstate 
pipeline  system  sales  customers  and 
transportation  customers  of  El  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  13, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-21886  Filed  9-ll-«t;  &45  ami 

BILLMQ  COOe  •717-41-I1 


[Docket  No.  TQ91-5-34-0001 

Rorida  Gas  Transmission  C04 
Proposed  Changes  In  FERC  Gas  Tariff 

September  5, 1991. 

Take  notice  that  on  August  30, 1991 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  September  1,  l9St: 

Second  Revised  Twentieth  Revised  Sheet 
No.  8 

FGT  states  that  the  above-referenced 
tariff  sheet  is  being  fded  to  reflect  an 
increase  in  FGTs  cost  of  gas  purchased 
from  that  level  reflected  in  its  last 
Quarteriy  PGA  filing  effective  August  1, 
1991  in  Docket  No.  TQ91-4-34-000. 

On  June  28, 1991,  FGT  filed  in  its 
Quarterly  PGA  filing  in  Docket  No. 
TQ91-4-34-000  a  projected  cost  of 
purchased  gas  for  the  period  August  1, 
1991  through  October  31. 1991  of 
$2.0192/MMBtu  saturated.  Subsequent 
to  the  Quarterly  filing.  FGT  has 
experienced  an  increase  in  its  cost  of 
purchased  gas  to  a  level  that  now 
exceeds  the  level  of  purchased  gas  cost 
established  in  FGTs  last  Quarterly 
PGA.  However,  FGT  is  precluded  from 
adjusting  its  rates  under  §15.10  (Interim 
Adjustment  Filings)  of  its  FERC  Gas 
Tariff  to  reflect  a  level  of  gas  cost  that 
exceeds  the  level  established  in  its  last 
Quarterly  PGA  filing.  Therefore.  FGT  is 
making  the  instant  Out-of-Cycle  PGA 
filing  in  order  to  reflect  the  increases  in 
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its  cost  of  purchased  gat  to  a  level  of 
$2.1432/MMBtu  saturated. 

Any  person  desiring  to  protest  said 
niing  siiould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NB^ 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385^14  and  385^11. 
All  such  protests  should  be  filed  on  or 
before  September  12, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  Gle  a  motion  to 
intervene  in  this  matter. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
UteaCaaheB. 
Secretary. 

[FR  Doc  91-21887  Filed  9-11-91:  8:45  am] 
MLLMQ  OOOC  «n7-ot-a 


[Docket  No*.  RP91-187-003  and  CP91- 
2448-001] 

Florida  Gas  Transmission  Co^ 
Compliance  Filing 

September  ft,  1991 

Take  notice  that  on  August  30. 1991. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheet: 

2nd  Substitute  First  Revised  Sheet  No.  51 

FGT  states  that  by  Commission  Order 
issued  ]uly  31, 1991  in  the  above- 
referenced  dockets,  the  Commission 
accepted  and  suspended  for  the  full  five- 
month  suspension  period,  subject  to 
refund,  and  further  subject  to  certain 
conditions,  tariff  sheets  filed  by  FGT  on 
July  1, 1991  pursuant  to  section  4  of  the 
Natural  Gas  Act  to  implement  a  general 
rate  increase  and  changes  in  rates, 
terms,  and  cpnditions  applicable  to 
FGTs  services. 

In  compliance  with  ordering 
paragraph  (E)  of  the  July  31  Order.  FGT 
submitted  an  explanation  setting  out  the 
basis  for  eliminating  Rate  Schedules 
FTS-OCS  and  ITS-OCS  and  submitted  a 
list  identifying  the  shippers  under  those 
rate  schedules.  FGT  also  submitted  2nd 
Substitute  First  Revised  Sheet  No.  51  to 
correct  a  typographical  error.  The 
revised  tariff  sheet  includes  the  words 
"the  sum  of  which  were  inadvertently 
omitted  from  the  description  of  the 
demand  charge  applicable  to  Rate 
Schedule  SGS. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should'be  filed 
on  or  before  September  13, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CatlMlL 
Secretary. 

[FR  Doc.  91-21888  Filed  9-11-91;  8:45  am] 
MLLMa  cooc  sriT-oi-a 

[DedMt  No.  TM92-1-«S-000] 

Green  Canyon  Pipe  Line  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

September  5, 1991. 

Take  notice  that  Green  Canyon  Pipe 
Line  Company  (Green  Canyon)  tendered 
for  filing  on  August  30, 1991  certain 
original  and  revised  tariff  sheets  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff.  The  proposed  effective  date  of 
the  tariff  sheets  is  October  1, 1991. 

The  purpose  of  the  filing  is  to  (1) 
establish  pursuant  to  Order  No.  472.  a 
new  Article  3.7  in  Rate  Schedules  FT- 
GC  and  IT-GC  contained  in  Original 
Volume  No.  1  of  Green  Canyon's  FERC 
Gas  Tariff  which  Article  will  provide  for 
an  Annual  Charge  Adjustment  (ACA) 
Provision  to  permit  Green  Canyon  to 
recover  from  its  transportation 
customers  the  annual  charges  assessed 
against  Green  Canyon  by  the 
ComnUssion  and  (2)  establish  the  initial 
ACA  charge  of  $0.0021  per  dt 
(Commission  approved  unit  rate  of 
$0.0022  per  Mcf  converted  to  dt)  in  the 
commodity  portion  of  Green  Canyon's 
transportation  rates. 

Green  Canyon  states  that  copies  of 
the  filing  are  being  mailed  to  each  of  its 
Shippers  for  whom  transportation 
service  is  being  provided. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  S  385.214 
or  385.211  of  the  Conmiission's  Rules 
and  Regulations.  All  such  motions  or 
protests  shouid  be  filed  on  or  before 
September  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


most  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashall. 

Secretary. 

PH  Doc.  91-21889  Piled  9-11-91:  8:45  am) 

MLLMa  COOC  S71^«1-M 


[Dockat  Noa.  TQ92-1-5-000  A  TIM2-1-5- 
000] 

Midwest  Gas  Transmission  Co^  Rate 
Filing  Pursuant  to  Tartff  Rate 
Adjustment  Provisions 

September  5, 1991. 

Take  notice  that  on  August  30. 1991. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Thirtieth 
Revised  Sheet  No.  6  and  Twenty-fifth 
Revised  Sheet  No.  6  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  October  1, 1991. 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  reflect  a  quarterly  PGA 
rate  adjustment  to  its  sales  rates  for  the 
period  October  1991  through  December 
1991.  The  current  Purchased  Gas  Cost 
Rate  Adjustments  reflected  on  Revised 
Sheet  Nos.  5  and  6  consist  of  a  $.9889 
per  dekatherm  adjustment  applicable  to 
the  gas  component  of  Midwestem's 
sales  rates,  and  a  $.01  per  dekatherm 
adjustment  applicable  to  the  demand 
component  In  addition.  Midwestern  has 
redetermined  the  Annual  Charge 
Adjustment  pursuant  to  Article  XIX  of 
the  General  Terms  and  Conditions  of 
Midwestem's  Tariff  resulting  in  a  new 
charge  of  $a0023  per  dekatherm. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AH  such 
motions  or  protests  should  be  filed  on  or 
before  September  12, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  ar  >  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  91-21890  Fildd  9-11-91;  8:45  am] 

mUMQ  CODE  •717-01-M 


f  Docket  No.  TM92-1- 17-001] 
MIGC,  Inc.;  Compliance  Filing 

September  6. 1991. 

Take  notice  that  in  August  30. 1991. 
MIGC.  Inc.  (MIGC)  Rendered  for  filing 
Substitute  Sixty-Firit  Revised  Sheet  No. 
32  to  Mice's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  This  ariff  sheet,  which 
was  submitted  to  ccrrect  certain  errors 
contained  in  Mice's  August  23. 1991 
ACA  Charge  tariff  f  ling,  is  proposed  to 
become  effective  0(  ;tober  1. 1991. 

MIGC  states  that  the  instant  filing  is 
being  submitted  to  jjeflect  Annual 
Charge  Adjustment  lunit  charges 
applicable  to  transportation  services 
during  the  fiscal  ye:  r  commencing 
October  1. 1991. 

Any  person  desiri  ng  to  be  heard  or  to 
protest  said  filing  si  ould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  ( lommission,  825 
North  Capitol  Stree  .  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  af  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  b  b  filed  on  or  before 
September  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  s  erve  to  make 
protestants  parties  o  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  1 1  intervene.  Copies 
of  this  filing  are  on  ile  with  the 
Commission  and  an ;  available  for  public 
inspection  in  the  pu  jHc  reference  room. 
Lois  D.  Casheli, 
Secretary. 
(FR  Doc.  91-21891  File  1  9-11-91;  8:45  am] 

BILUNG  COOC  S717-01-M 


[Docket  Nos.  T<»2-lf  16-000  and  TII92-1- 
16-0001 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Change^  in  FERC  Gas  Tariff 

September  5. 1991. 

Take  notice  that 
National  Fuel  Gas 
("National")  submilJB 
its  FERC  as  Tariff, 
tariff  sheets: 


Second  Revised  Volui  w  No.  1 

Item  A:  Fourteenth  Revised  Sheet  No.  5 
Item  B:  Third  Revised  Sheet  No.  6 


( m  August  30. 1991, 
^upply  Corporation 

for  filing,  as  part  of 
9ie  following  revised 


First  Revised  Volume  No.  2 

Item  C:  Substitute  First  Revised  Sheet  No.  796 
Second  Substitute  Second  Revispd  Sheet  No. 
857 

The  proposed  effective  date  of  the 
revised  tariff  sheets  in  Item  A  &  B  is 
October  1. 1991.  Substitute  First  Revised 
Sheet  No.  796  and  Second  Substitute 
Second  Revised  Sheet  No.  857  are 
proposed  to  become  effective  November 
1, 1990  and  July  9, 1991  respectively. 

National  states  that  the  purpose  of  the 
revisions  in  Item  A  is  to  reflect  a 
quarterly  Purchased  Gas  Adjustment 
("PGA").  Fourteenth  Revised  Sheet  No. 
5  results  in  a  14.42  cents  per  deka therm 
("Dt")  increase  in  its  commodity  gas 
cost  in  comparison  with  National's 
compliance  filing  on  July  19, 1991.  in 
Docket  Nos.  TQ91-3-16-001  et  al.  The 
revised  RQ  and  CD  sales  commodity 
rate  of  272.80  cents  per  Dt  is  based  upon 
a  current  average  cost  of  purchased  gas 
of  252.13  cents  per  Dt  (in  unit  of 
purchases),  or  258.32  cents  per  Dt  (in 
unit  of  sales). 

National  states  that  the  purpose  of  the 
revisions  in  Item  B  is  to  reflect  the 
change  of  FERC  Annual  Charge  in  Rate 
Schedules  FT  and  IT. 

National  notes  that  the  purpose  of  the 
revisions  in  Item  C  is  to  include  in  Rate 
Schedules  X-54  and  X-57,  the  ACA 
clause  which  was  inadvertently  omitted 
in  filings  made  by  National  on  July  12, 
1991  and  July  18. 1991  in  Docket  Nos. 
CP88-194-003  and  RP91-193 
respectively.  The  ACA  clause  for  both 
Rate  Schedules  was  originally  approved 
by  a  FERC  Letter  Order  dated 
September  27. 1990  in  Docket  Nos. 
TQ91-1-16  and  TM91-1-16. 

National  further  states  that  copies  of 
this  filing  were  served  on  National's 
jurisdictional  customers  and  on  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania, 
Deleware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.215 
or  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  September  12, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  foi  public 

inspection. 

Lois  D.  Casheli. 

Secretary. 

(FR  Doc.  91-21892  Filed  9-11-Sl:  8:45  am]     . 

BILUNG  COOE  •717-01-H 


[Docket  No.  TQ92-1-5»-O00,  TM92-1-59- 
000] 

Norttiern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  5. 1991. 

Take  notice  that  Northern  Natural 
Gas  Company,  (Northern),  on  August  30, 
1991,  tendered  for  filing  changes  in  its 
F.E.R.C.  Gas  Tariff,  Third  Revised 
Volume  No.  1  (Volume  No.  1  Tariff)  and 
Original  Volume  No.  2  (Volume  No.  2 
Tariff),  with  a  proposed  effective  date  of 
October  1, 1991. 

Northern  is  filing  the  revised  tariff 
sheets  to  adjust  its  Base  Average  Gas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PGA  filing  requirements 
codified  by  the  Commission's  Order 
Nos.  483  and  483-A.  The  instant  filing 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $1.6965  per  MMBtu  to  be 
effective  October  1, 1991.  through 
December  31. 1991.  Northern  further 
intends  to  use  its  flexible  PGA.  as 
necessary,  to  reflect  actual  market 
conditions  throughout  this  time  period. 

Also  the  instant  filing  establishes, 
when  necessary,  new  Demand  rates  in 
compliance  wiOi  the  above  referenced 
PGA  rulemaking.  Such  required 
Northern  to  adjust  its  PGA  demand  rate 
components  on  a  quarterly  versus 
annual  basis.  This  filing  will  establish  a 
new  Demand  rate  component  of  $4,954 
per  MMBtu.  This  rate  will  be  effective 
October  1. 1991  through  December  31, 
1991. 

Northern  states  that  copies  of  the 
filing  were  served  on  Northern's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
•  intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
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for  public  inspection  in  the  public 

reference  room. 

UAt  D.  Casbeil. 

Secretary. 

[FR  Doc.  91-21893  Filed  9-11-91: 8:45  am] 

WlXmO  COOC  (TIT-OI-M 

(Docket  No.  TO91-7-59-0001 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  5, 1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  August  30, 
1991  tendered  for  filing  changes  in  its 
F.E.R.C.  Gas  Tariff.  Third  Revised 
Volume  No.  1  (Volume  No.  1  Tariff)  and 
Original  Volume  No.  2  (Volume  Na  2 
Tariff). 

Northern  is  filing  the  revised  tariff 
sheets  to  adjust  its  Base  Average  Gas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PGA  filing  requirements 
codiHed  by  the  Commission's  Order 
Nos.  483  and  483-A.  The  instant  fding 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $1.6365  per  MMBtu  to  be 
effective  September  1  through 
September  30. 1991. 

Northern  states  that  copies  of  the 
filing  were  served  on  Northern's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enet^  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  18  CF'R 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12. 1991.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  O.  Cashell, 
Secretary. 

(PR  Doc.  91-21894  Filed  9-11-91:  8:45  am] 
BILUNO  COOC  trir-Ai-M 


Northwest  Pipeline  Corp.;  Change  in 
Service  Agreements 

[Docket  No.  CP89-152S-003,  CP90-87a- 
000] 

September  a.  1991. 

Take  notice  that  on  August  16, 1991 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 


acceptance  the  following  tariff  sheets,  to 
be  part  of  its  FERC  Gas  Tariff: 

Second  Revised  Volume  No.  1 

First  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  84 
Sorond  Revised  Sheet  No.  94 
Second  Revised  Sheet  No.  300 
Third  Revised  Sheet  No.  300 
Second  Revised  Sheet  No.  301 
Third  Revised  Sheet  No.  301 
Second  Revised  Sheet  No.  302 
Third  Revised  Sheet  No.  302 
Original  Sheet  No.  305 

First  Revised  Volume  No.  1-A 

Second  Rsvised  Sheet  No.  601 
Second  Revised  Sheet  No.  602 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  in  the  above  docket 
number,  authorizing  a  new  Jackson 
Prairie  meter  station  and  changes  in 
storage  service  volumes,  and  to  update 
its  Indexes  of  Purchasers  and  Shippers. 
Northwest  has  also  submitted  the 
following: 

Northwest  has  requested  various 
effective  dates  for  the  tariff  sheets  to 
correspond  to  the  effective  dates  of  the 
Service  Agreements  under  Rate 
Schedules  SGS-1,  SGS-2F,  and  SGS-2I. 

Northwest  states  that  a  copy  of  the 
filing  is  being  served  on  all  persons 
listed  on  the  official  service  list  in  the 
above-referenced  dockets,  and  on 
Northwest's  list  of  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  public  reference  room. 

Lois  D.  CaaiieU, 

Secretary. 

[FR  Doc.  91-21805  Filed  9-11-01: 8:45  am] 

WIXINQ  coot  SriT-OI-M 


(Docket  Nos.  TM92-1-37-000  A  TQS2-1-37- 
0001 

Norttiwest  Pipeline  Corp.;  Proposed 
Chartges  in  Sales  Rates  Pursuant  to 
Purchased  Gas  Cost  Adjustment 

September  tt,  1991. 

Take  notice  that  on  August  30, 1991, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing  a 
proposed  change  in  rates  a{>plicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Article  16, 
Purchased  Gas  Cost  Adjustment 
Provision  ("PGA"),  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
Such  change  in  rates  is  for  the  purpose 
of  reflecting  changes  in  Northwest's 
estimated  cost  of  purchased  gas  for  the 
three  months  ending  December  31, 1991. 

The  current  PGA  adjustment  for 
which  notice  is  given  herein,  aggregates 
to  an  increase  of  29.09<  per  MMBtu  in 
the  commodity  rate  for  all  rate 
schedules  affected  by  and  subject  to  the 
PGA.  The  proposed  change  in 
Northwest's  commodity  rates  for  the 
fourth  quarter  of  1991  would  increase 
sales  revenues  by  approximately 
$3,055,905.  The  instant  filing  also 
provides  for  a  decrease  in  the  demand 
components  of  Northwest's  gas  sales 
rates  to  reflect  changes  to  the  estimates 
of  Canadian  demand  rates  and  to  reflect 
a  revised  Canadian  exchange  rate 
factor.  The  current  PGA  adjustment  is 
reflected  on  Sheet  Nos.  10  and  11  below, 
while  all  tariff  sheets  listed  herein 
reflect  the  Commission  approved 
revised  ACA  surcharge  of  .2M  per 
MMBtu.  effective  October  1, 1991. 

Northwest  hereby  tenders  the 
following  tariff  sheets  to  be  effective 
October  1, 1991: 

Second  Revised  Volume  No.  1 

Twelfth  Revised  Sheet  No.  10 
Twelfth  Revised  Sheet  No.  11 
Seventh  Revised  Sheet  No.  13 
Seventh  Revised  Sheet  No.  201 
Twenty-Fourth  Revised  Sheet  No.  2J 
Twenty-Third  Revised  Sheet  No.  2-B 

Northwest  states  that  copies  of  the 
filing  is  being  served  on  Northwest's 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determinhig  the  appropriate  action  to  be 
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taken,  but  will  not 

protestants  parties 

Any  person  wishing 

must  file  a  motion  fc 

of  this  filing  are  on 

Commission  and  are 

inspection  in  the 

Lois  O.  Casheli, 

Secretary. 

[FR  Doc.  91-21896  Filec}  9-11-91;  8:45  am) 
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( Docket  No.  TM92-2-3  7-000] 


Northwest  Pipeline 
Changes  In  FERC 


i^crp.;  Proposed 
Tariff 


Gis 


;oi 


September  6. 1991 

Take  notice  that 
Northwest  Pipeline 
("Northwest")  tendered 
acceptance  the  follo<  ving 


August  30, 1991, 
(Corporation 

for  filing  and 
tariff  sheets: 


Second  Revised  Volum  ?  No.  1 

Thirteenth  Revised  She  et  No.  10 
Thirteenth  Revised  She  st  No.  11 
Eighth  Revised  Sheet  Np.  13 


First  Revised  Volume  I  h. 
Eighth  Revised  Sheet  tip. 


1-A 
201 


Original  Volume  No.  2 
Twenty-Fifth  Revised  ^heet  No.  2.3 


iat; 


ap  pti 


th  ree  i 


Northwest  states 
this  Tiling  is  to  upd 
SSP  Charge  effective 
reflect  (1)  interest 
August  and  Septemhjer 
amortization  of  prin 
The  proposed  Commlodity 
contained  in  this  insjant 
per  MMBfu  for  the 
cemmencing  Octobe 

Northwest  states 
filing  has  been  serve  i 
record  in  Docket  No. 
Northwest's  jurisdictional 
and  affected  state 
commissions. 

Any  person  des 
protest  said  filing 
intervene  of  protest 
Energy  Regulatory  C^mm 
North  Capitol  Street, 
DC  20426.  in  accordiice 
385.214  and  385.211 
Rules  of  Practice  anc 
such  motions  or 
on  or  before  September 
Protests  will  be  cons  dered 
Commission  in  deter  n 
appropriate  action  tc 
not  serve  to  make 
the  proceeding.  Any 
become  a  party  musi 
intervene.  Copies  of 
with  the  Commissioi 


t  IB  I  the  purpose  of 
its  Commodity 
October  1, 1991,  to 
icable  to  July, 
1991.  and  (2)  the 
(jipal  and  interest. 
SSP  Charge 
filing  is  4.74^ 
months 
1. 1991. 
t^at  a  copy  of  this 
upon  all  parties  of 
RP89-137  and  upon 
customer  list 
refculatory 


to  be  heard  or 
uld  file  a  motion  to 
ivith  the  Federal 
ission,  825 
NE.,  Washington, 
with  Sections 
the  Commission's 
Procedure.  All 
should  be  filed 
13. 1991. 
by  the 
ining  the 
be  taken,  but  will 


sini  g 
;  shi» 


cf 


•  prot  ;sts 


pr  )testants  parties  to 
person  wishing  to 
file  a  motion  to 
this  filing  are  on  file 
and  are  available 


for  public  inspection  in  the  Public 

Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-21897  Filed  9-11-91;  8:45  am) 

WLUNO  CODE  e717-01-« 

(Docket  No.  TM92- 1-28-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Change  In  Tariff 

Septembers,  1991. 

Take  notice  that  on  August  30.1991 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  revised 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  as  reflected  in  appendix 
No.  1,  and  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  as  reflected  in 
appendix  No.  2. 

Panhandle  states  that  these  revised 
tariff  sheets  are  being  submitted  in 
accordance  with  section  20  (Annual 
Charge  Adjustment  Provision)  of  the 
General  Terms  and  Conditions  of 
Panhandle's  FERC  gas  Tariff,  Original 
Volume  No.  1.  The  Commission  has 
changed  the  unit  rate  of  the  Annual 
Charge  Adjustment  Clause  (ACA)  to  be 
applied  to  rates  for  recovery  of  1991 
Annual  Charges  pursuant  to  Order  No. 
472  in  Docket  No.  RM87-3-000.  The 
surcharge  attributable  to  fiscal  year  1991 
program  costs  is  $0.0024  per  Mcf  ($0.0023 
per  Dt  to  reflect  Panhandle's  billing  unit) 
of  natural  gas  sold  or  transported. 

The  proposed  effective  date  of  the 
above-referenced  tariff  sheets  is 
October  1. 1991. 

Panhandle  respectfully  requests  that 
the  Commission  grant  such  waivers  as 
may  be  necessary  for  the  acceptance  of 
the  tariff  sheets  submitted  herewith,  to 
become  effective  October  1, 1991,  as 
previously  described. 

Panhandle  states  that  copies  of  the 
letter  and  enclosures  are  being  served 
on  all  customers  subject  to  the  tariff 
sheets  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-21898  Filed  9-11-91;  8:45  am) 

BILUNO  CODE  •717-01-M 


[Docket  No.  TM92-1-6-000] 

Sea  Robin  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1991. 

Take  notice  that  on  August  30. 1991. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  the  following 
revised  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1  with  a  proposed 
effective  date  of  October  1, 1991: 

Thirty-Fourth  Revised  Sheet  No.  4A 
Eleventh  Revised  Sheet  No.  4-Al 
Tenth  Revised  Sheet  No.  4-A2 

Sea  Robin  states  that  the  proposed 
tariff  sheets  have  been  revised  to  reflect 
the  Commission's  change  in  the  ACA 
charge  from  .22(  per  Mcf  effective 
October  1, 1991  pursuant  to  section  6  of 
Sea  Robin's  tariff  and  §  154.38(d](6]  of 
the  Commission's  Regulations. 

Sea  Robin  states  that  copies  of  the 
filing  were  served  upon  all  of  its 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  385.214, 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
11, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  91-21899  Filed  9-11-91;  8:45  am) 

BILUNO  COOE  •717-01-M 


[Docket  No.  FA90-19-000] 

Southern  Energy  Co.;  Informal 
Settlement  Conference 

September  6, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  1, 1991,  at 
9  a.m.,  at  the  offices  of  the  Federal 
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Energy  Regulatory  Coimnisskn.  810 
First  Street.  NE^  Washington,  DC  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above  captioned 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations.  18  CFR 
385.214  (1991). 

For  additional  information,  contact 
Sandra  ).  Delude  at  (202)  206-2161  or 
Besty  R.  Carr  at  (202)  208-1240. 
Lois  D.  CaslwB, 
Secretary. 
[FR  Doc.  91-21900  Filed  9-11-91;  8:45  am) 

aNJUNQ  CODE  (717-01^1 


(Deck*!  No*.  TQM-1-7-000.  TMt2-1<^- 
0001 

Souttwrn  Natural  Qaa  C04  Propoaad 
Changas  to  FERC  Gaa  Tviff 

September  5, 1991. 

Take  notice  that  on  August  30. 1991. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filling  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1: 

One  Hundred  Seventh  Revised  Sheet  No.  4A 
Twentieth  Revised  Sheet  No.  4B 
Twenty  Sixth  Revised  Sheet  No.  4) 
Seventh  Revised  Sheet  No.  4SM 

The  proposed  tariff  sheets  and 
supporting  information  are  being  filed 
with  proposed  effective  date  of  October 
1. 1991.  The  aforesaid  tariff  sheets 
reflect  a  increase  of  41(  per  Mcf  at  1.000 
Btu  in  the  commodity  component  of 
Southern's  rates  from  its  last  scheduled 
PGA  filing.  Docket  No.  TQ91-»-7-000. 
and  reductions  in  Southern's  demand 
rates  for  Zones  1. 2,  and  3  of  13i.  444. 
and  454  per  Mcf  at  1.000  Btu. 
respectively,  as  a  result  of  projected 
changes  in  Southern's  cost  of  purchased 
gas.  Additionally,  the  aforesaid  tariff 
sheets  implement  the  Commission's 
revised  annual  charge  adjustment  of 
.24<  per  Mcf  or  .234  per  MMBtu.  as 
converted  to  a  thermal  basis. 

Southern  states  that  copies  of  the 
filing  were  served  all  of  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  t>e  filed  on  or  before 


September  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  perscm  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoUaCasiMn. 
Secretary. 

[FR  Doc  91-21901  Filed  »-ll-«l:  8:45  am| 
MLUNQ  COM  tnr-oi-M 


[Oochet  No*.  TQ«2-1-*-000.  'nM2-t-»- 
000] 

Tannesaaa  Qaa  Pipalina  Co.;  Rata 
FUing  Purauant  to  Tariff  Rata 
Adjuatmant  ProvWona 

September  5. 1991. 

Take  notice  that  on  August  30. 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff  to  be 
effective  October  1. 1991: 
Item  A:  Third  Revised  Volume  No.  1 

First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Fifth  Revised  Sheet  No.  20 
Fifth  Revised  Sheet  Na  21 
Fifth  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  23 
Second  Revised  Sheet  No.  24 
Third  Revised  Sheet  No.  25 
Third  Revis«d  Sheet  No.  28 


Item  B:  Original  Volume  No.  2 

First  Revised  Twenty-Fourth  Revised  Sheet 

No.S 
First  Revised  Twenty-Third  Revised  Sheet 

No.  8 
Second  Revised  Twelfth  Revised  Sheet  No.  10 

Tennessee  states  that  the  current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Sheet  Nos.  20  through  22 
consist  of  a  $.0079  per  dekathenn 
adjustment  applicable  to  the  gas 
component  of  Tennessee's  sales  rates 
and  a  $.01  per  dekathenn  adjustment 
applicable  to  the  Demand  Dl 
component. 

The  proposed  rates  also  include  an 
adjustment  to  the  ACA  charge  of  $.0002 
to  $.0023  per  Dth.  Pursuant  to  Order  472. 
the  Commission  established  a  uniform 
industry-wide  ACA  unit  rate  of  $.0024 
per  Mcf  (.0023  per  Dth  on  Tennessee)  for 
the  fiscal  year  beginning  October  1. 
1991. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  system 
and  affected  stated  regulatory 
commissions. 

Any  person  desfring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street  NE.  Washington. 
DC  20425.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AH  such 
petitions  or  protests  should  be  filed  on 
or  before  September  12. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  a  Cashail, 
Secretary. 

(FR  Doc  91-21902  Filed  9-11-91:  8:45  am) 

MUim  COOC  S717-ei-M 


(Docfcat  Na  RP91-210-001] 
Tanneaaaa  Qaa  Pipalina  Co;  Filing 

September  8, 1991. 

Take  notice  on  August  30, 1991. 
Tennessee  Gas  I^peline  Company 
(Tennessee]  tendered  for  filing  the 
following  revised  tarilT  sheet  in  Third 
Revised  Volume  No.  1  of  it  FERC  Gas 
Tariff  to  be  effective  on  October  1. 1991: 

Substitute  First  Revised  Sheet  Na  416 

T^M  filing  is  being  made  to  correct 
typographical  errors  in  the  above 
mentioned  tariff  sheet  filed  August  20. 
1991,  as  requested  by  Staff. 

Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building.  Houston,  Texas,  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  13. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-21903  Filed  9-11-91: 8:45  am] 
■LLiw  COOC  crrr-Ai-a 
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(Docket  No.  TM92- 1-^9-000] 

Transcontinental  GJas  Pipe  Line  Corp.; 
Proposed  Ctiange9|  in  FERC  Gas  Tariff 

September  5. 1991.       I 

Take  notice  that '  ranscontinental  Gas 
Pipe  Line  Corporatii  m  (Transco) 
tendered  for  filing  a  a  August  30, 1991 


First  Revised  Sheet 


No.  60  to  its  FERC 


Gas  Tariff.  Third  R«  vised  Volume  No.  1. 
Such  tariff  sheet  is  j  iroposed  to  be 


effective  October  1. 

Transco  states  th 

filing  is  to  reflect  ar 

Annual  Charge  Adj 


1991. 

it  the  purpose  of  the 
increase  in  the 
istment  (ACA) 


Charge  in  the  comm  odity  portion  of 


Transco's  sales  anc 


Pursuant  to  Order  ^  o.  472.  the 
Commission  has  asi  essed  Transco  its 
ACA  unit  rate  of  $0  [)024/Mcf  ($0.0023/ 
dt  on  Transco's  sysi  em)  for  the  annual 


period  commencing 
Transco  states  th 
are  being  mailed  to 


October  1. 1991. 
;  it  copies  of  the  filing 
>ach  of  its 


customers  and  Stati  Commissions 


In  accordance  wi 


§  154.16  of  the  Comi  nission's 


'■  h  the  provisions  of 


Regulations,  copies 
available  for  public 


of  the  filing  are 
inspection,  during 


regular  business  hoi  trs,  in  a  convenient 
form  and  place  at  T  ansco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston, 
Texas. 

Any  person  desir  ng  to  be  heard  or  to 
protest  said  filing  si  ould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Stree 


DC  20426,  in  accord  ince  with  18  CFR 


385.214  and  385.211 


Commission's  Rules 


and  Regulations.  Al  such  motions  or 
protests  should  be  filed  on  or  before 


September  12. 1991. 


proteslants  parties 
Any  person  wishinj 


must  file  a  motion  t » intervene.  Copies 


of  this  filing  are  on 


(Docket  No.  TM92-1-  )0-000] 


Trunkline  Gas  Co.; 


September  5. 1991. 

Take  notice  that 
Trunkline  Gas  Company 
tendered  for  filing 
FERC  Gas  Tariff,  Otiginal 
as  reflected  in  appe  nd: 


transportation  rates. 


.  NE.,  Washington. 


Protests  will  be 


considered  by  the  C  ommission  in 
determining  the  app  ropriate  action  to  be 
taken,  but  will  not  s  erve  to  make 


o  the  proceeding, 
to  become  a  party 


ile  with  the 


Commission  and  an  t  available  for  public 

inspection  in  the  Puplic  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-21904  Fildd  9-U-91;  8:45  am] 

WLUNO  CODE  CTU-OI-M 


Change  in  Tariff 


I  in  August  30, 1991 
(Trunkline) 
ised  sheets  to  its 

Volume  No.  1. 
ix  No.  1.  and  to  its 


FERC  Gas  Tariff.  Original  Volume  No.  2. 
as  reflected  in  appendix  No.  2. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1, 1991. 

Trunkline  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  Commission  Order  No. 
472  and  pursuant  to  section  20  (Annual 
Charge  Adjustment  (ACA)  Provision)  of 
the  General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  Trunkline  states  that  this 
filing  reflects  an  ACA  unit  surcharge  of 
$0.0023  per  Dt  to  become  effective 
October  1. 1991. 

Trunkline  states  that  copies  of  the 
letter  and  enclosures  were  served  all  on 
all  customers  subject  to  the  tariff  sheets 
and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  91-21905  Filed  9-11-91;  8:45  am] 

MUJNO  CODE  •717-01-M 


[Docket  Nos.  TA92-1-82-000  and  TM92-1- 
82-000] 

Viking  Gas  Transmission  Co.;  Rate 
Flilng  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

September  6, 1991. 

Take  notice  that  on  August  30, 1991, 
Viking  Gas  Transmission  Company 
(Viking)  filed  the  following  revised  tariff 
sheets  to  Original  Volume  No.  1  and 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff: 

To  be  effective  November  1.  1991 

Original  Volume  No.  1 

Sixteenth  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  66 
Third  Revised  Sheet  No.  74 

Original  Volume  No.  2 
Fourth  Revised  Sheet  No.  55 


Third  Revised  Sheet  No.  72 
Second  Revised  Sheet  No.  114 

Viking  states  that  the  purpose  of  the 
revisions  on  Sixteenth  Revised  Sheet 
No.  6  is  to  institute  the  Annual  PGA 
pursuant  to  Article  XVII,  and  the 
Annual  Charge  Adjustment  pursuant  to 
Article  XX.  of  the  General  Terms  and 
Conditions  of  Viking's  Tariff. 

Viking  states  that  the  purpose  of  the 
revisions  on  Sixth  Revised  Sheet  No.  11. 
Third  Revised  Sheet  No.  66  and  Third 
Revised  Sheet  No.  74  of  Original  Volume 
No.  1  and  Fourth  Revised  Sheet  No.  55. 
Third  Revised  Sheet  No.  72.  and  Second 
Revised  Sheet  No.  114  of  Original 
Volume  No.  2  is  to  reflect  the  changes  in 
the  fuel  and  use  retention  percentages 
applicable  to  sales  and  transportation 
services. 

Viking  states  that  the  Current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Sixteenth  Revised  Sheet  No. 
6  consist  of  a  ($1.0694)  per  dekatherm 
adjustment  to  the  gas  rate,  a  $.4775  per 
dekatherm  adjustment  to  the  Rate 
Schedule  SR-1  commodity  rate,  and  a 
$5.81  per  dekatherm  adjustment  to  the 
demand  rates. 

Viking  states  that  the  revisions  also 
reflect  a  $.2697  per  dekatherm  surcharge 
adjustment  to  the  gas  rates  and  a  $1.25 
per  dekatherm  adjustment  to  the 
demand  rates  for  amortizing  the 
Unrecovered  Gas  Cost  Account. 

Viking  also  states  that  the 
redetermined  Annual  Charge 
Adjustment  is  $.0024  per  dekatherm. 

Viking  also  requests  that  the 
Commission  grant  Viking  a  waiver  of 
§  154.305(b)(3)  of  the  Commission's 
Regulations.  Viking  states  that  a  waiver 
is  warranted  because  the  policy 
underlying  that  regulation — the  need  to 
ensure  that  Canadian  gas  and  domestic 
gas  compete  on  an  equal  basis — is 
inapplicable  to  Viking  whose  customers 
purchase  only  Canadian  gas.  Viking 
states  that  the  application  of  that 
regulation  to  Viking  has  the  unintended 
effect  of  distorting  the  competition 
between  sales  and  transportation  of 
Canadian  gas  on  its  system.  Viking 
states  that  waiver  of  the  regulation  is 
necessary  to  allow  Viking  to 
flowthrough  the  costs  of  its  purchases 
from  TransCanada  PipeLines,  Ltd.  on  an 
as-billed  basis  so  that  it  can  compete  on 
a  fair  basis  against  spot  gas  sales. 

Viking  also  requests  that  the 
Commission  give  its  approval,  to  the 
extent  necessary,  to  allow  Viking  to 
fully  recover  its  purchased  gas  costs 
despite  the  fact  that  Viking  did  not 
satisfy  the  past  performance  assessment 
test.  Viking  states  that,  with  respect  to 
the  first  test  interval,  the  assessment 
test  should  not  apply  to  prevent  the 
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recovery  of  purchased  gas  costs  when 
Viking  actually  overrecovered  its  gas 
costs  during  that  test  interval  and  that, 
in  any  event,  Viking's  failure  to  satisfy 
the  assessment  test  is  justified.  Viking 
states  that  its  failure  to  meet  the 
assessment  test  during  the  third  test 
interval  is  likewise  justified. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  a25 
North  Capitol  Street  NW.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  Ail  such 
motions  or  protests  should  be  filed  on  or 
before  September  20, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-21908  Filed  9-11-91;  8:45  am] 
BILUNQ  CODE  •717-01-M 

[Docket  No.  RP89-183-030] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6, 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  August  28, 
1991,  tendered  for  filing  First  Revised 
Sheet  No.  115,  Second  Revised  Sheet 
Nos.  116  and  117  and  First  Revised 
Sheet  No.  124  to  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  The 
proposed  effective  date  of  these  tariff 
sheets  is  October  1, 1991. 

WNG  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
Order  Granting  Rehearing  issued  August 
13, 1991  in  Docket  No.  RP89-183-028, 
which  directed  WNG  to  file  revised 
tariff  sheets  to  allow  firm  LDC  shippers 
to  "bump"  interruptible  shippers  from 
receipt  points  mid-month. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 


on  or  before  September  13, 1991. 

Protests  will  be  considered  by  the 

Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  scn'e  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CasheU. 

Secretary. 

|FR  Doc.  91-21906  Filed  9-11-81;  8:45  am| 

BILUNO  CODE  (717-01-M 


[Docfctt  No.  RP91-213-000] 

Williston  Basin  interstate  Pipeline 
Company  v.  K  N  Energy,  Inc^ 
Complaint 

September  6, 1991. 

Take  notice  that  on  August  29, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  pursuant  to 
rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure,  18  CFR 
385.206  nied  a  complaint  against  K  N 
Energy  Company,  Inc.  (K  N)  requesting 
the  Commission  to  direct  K  N  to  pay  for 
service  received  under  the  terms  and 
conditions  of  two  firm  transportation 
agreements  entered  into  between 
Williston  Basin  and  K  N  consistent  with 
Williston  Basin's  FERC  Rate  Schedule 
F-1  for  the  periods  November  1, 1989 
through  March  31, 1990  and  May  3, 1991 
through  March  31, 1992. 

Williston  Basin  states  that  on  June  30, 
1989,  Williston  Basin  as  transporter  and 
K  N  as  shipper  entered  into  a 
transportation  agreement  under 
Williston  Basin's  FERC  Rate  Schedule 
F-1  for  firm  transportation  service 
during  the  period  November  1, 1989 
through  March  31, 1990.  Williston  Basin 
notes  that  amendments  to  the  level  of 
service  to  be  provided  were  executed  on 
August  17, 1989,  and  September  28, 1989. 

Williston  Basin  argues  that  K  N  was 
obligated  to  pay  a  monthly  reservation 
charge  for  the  five  months  of  service. 
Williston  goes  on  to  argue  that  K  N  has 
not  paid  any  of  the  reservation  charges. 
Williston  Basin  states  that  through 
August  31, 1991,  the  charges  total 
$517,566.23  (net  of  the  $10,000 
prepayment),  including  late  payment 
charges  of  $70,976.83. 

Williston  Basin  requests  that  the 
Commission  direct  K  N  to  make 
payment  of  reservation  charges  in 
arrears,  plus  appropriate  interest  and 
costs,  and  to  direct  K  N  to  pay  all 
charges  due  under  the  May  3, 1991 
agreement  as  they  become  due  and 
payable. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 


motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commissinn, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  October  7, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  October  7, 
1991. 

Loi>  D.  CasheU, 
Secretary. 
|FR  Doc.  91-21907  Filed  9-11-91;  &4S  am) 

MLUNO  COOC  nn-OI-H 


Office  of  Fossil  Energy 

(Docket  No.  FE  C«E  91-18;  Certtflcatlon 
Notice— 861 

Filing  Certification  of  Compliance:  Coal 
Capability  of  New  Electric  Powerpiant 
Pursuant  to  Provisions  of  tt>e 
Powerpiant  and  industrial  Fuel  Use 
Act,  as  Amended 

AOENCV:  Office  of  Fossil  Energy. 
Department  of  Energy. 

action:  Notice  of  filing. 

summary:  Title  II  of  the  Powerpiant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA), 
as  amended  (42  U.S.C.  8301  et  seq.), 
provides  that  no  new  electric 
powerpiant  may  be  constructed  or 
operated  as  a  base  load  powerpiant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a),  42 
U.S.C.  8311(a),  Supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capability, 
the  owner  or  operator  of  any  new 
electric  powerpiant  to  be  operated  as  a 
base  load  powerpiant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerpiant, 
that  such  powerpiant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  proposed  new 
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electric  base  load  po 
self-certification  in  aciordance 
section  201(d). 


vrt^rplant  has  a  filed         Further  information  is  provided  in  the       SUPPLEMENTARY  mPORMATtON:  The 
with  SUPPLEMENTARY  INKHlMATtON  section  following  company  has  filed  a  self- 

below.  certification: 


Name 


Date 
rec«iv«d 


TypeoffadWy     [    "^^    I       Locat«n 


Northern  ConsoMated  Poww    Inc..  Houston.  TX _. 


oe-29-»i 


Topping  cycle . 


84  I  North  East  PA 

_l 


iig. 


Amendments  to  the 
1987  (Public  Law  1(XM2) 
general  prohibitions  to 
electric  base  load  pow  >rplants 
provide  for  the  self-cei  I 
procedure. 

Copies  of  this  self- 
reviewed  in  the  Office 
Programs.  Fossil  Ener^ 
FE-52.  Forrestal  Buildi 
Independence  Avenue 
Washington,  DC  20585 
information  call  Myra 
586-«769. 

Issued  in  Washingtoa  ItC.  on  September  5. 
1991. 

Clifford  P.  Tomaszewski. 

Acting  Deputy  Assistant '. 
Programs.  Office  of  Fossil 
|FR  Doc.  91-21989  Filed  9|11-91; 

BOXMS  CODE  M50-01-4I 


TJA  on  May  21, 

altered  the 
include  only  new 
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agency:  Office  of  Hear  ngs  and 
Appeals,  Department  o  Energy. 

action:  Notice  of  imph  mentation  of 
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application  in  crude  oil  proceedings 
need  not  file  another  application:  that 
application  will  be  deemed  filed  in  all 
crude  oil  proceedings  finalized  to  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  T  Tedrow,  Deputy  Director 
Anthony  Swisher,  Staff  Analyst,  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202)  586- 
8018  (Tedrow),  (202)  586-6602  (Swisher). 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  305.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  crude  oil  overcharge  funds 
obtained  from  Corum  Energj'  and  Davis 
&  Forbes.  The  funds  are  being  held  in  an 
interest-bearing  escrow  account  f>ending 
distribution  by  the  DOE. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Cases.  51  FR  27899  (August  4. 1986) 
(MSRP).  Under  the  MSRP.  crude  oil 
overcharge  monies  are  divided  among 
the  states,  the  federal  government,  and 
injured  purchasers  of  crude  oil  and 
refined  products.  Refunds  to  the  states 
will  be  distributed  in  proportion  to  each 
state's  consumption  of  petroleum 
products  during  the  period  of  crude  oil 
price  controls.  Refunds  to  eligible 
purchasers  will  be  based  on  the  number 
of  gallons  of  petroleum  products  which 
they  purchased  and  the  extent  to  which 
they  can  demonstrate  injury. 

As  the  Decision  and  Order  indicates. 
Applications  for  Refund  may  now  be 
filed  by  injured  purchasers  of  crude  oil 
and  refined  petroleum  products. 
Applications  must  be  filed  in  duplicate 
and  postmarked  no  later  than  June  30, 
1992.  The  specific  information  required 
in  an  Application  for  Refund  is  set  forth 
in  the  Decision  and  Order.  As  we  state 
in  the  Decision,  any  party  that  has 
previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
application:  that  application  will  be 
deemed  filed  in  all  crude  oil  proceedings 
finalized  to  date. 


Dated:  September  6, 1991. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Names  of  Firms:  Corum  Energy,  Davis 
&  Forbes. 

Dates  of  Filing:  July  17, 1990.  July  19. 
1990, 

Case  Numbers:  LEF-0m7,  LEF-0021. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

This  Decision  and  Order  considers 
two  Petitions  for  the  Implementation  of 
Special  Refund  Procedures  filed  by  the 
ERA  for  crude  oil  overcharge  funds.  The 
first  petition  deals  with  monies  obtained 
from  Corum  Energy  (Corum)  (Case  No. 
LEF-1107).  Corum  remitted  $10,182.06  to 
the  DOE  pursuant  to  a  January  3. 1990 
Consent  Order  entered  into  by  Corum 
and  the  DOE.  This  Consent  Order 
resolved  allegations  that  Corum 
committed  violations  of  the  federal 
petroleum  price  and  allocation 
regulations  during  the  period  February 
26. 1980,  through  January  27. 1981 
(Consent  Order  number  6AOX0032W). 
The  second  petition  concerns  monies 
received  from  Davis  &  Forbes  (D&F) 
(Case  No.  LEF-0021).  D&F  remitted 
$167,631.90  pursuant  to  a  June  22, 1988 
Agreed  Judgment  between  D&F  and  the 
DOE  settling  all  claims  that  D&F  had 
violated  the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
September  1. 1973.  through  April  30. 1978 
(Agreed  Judgment  number  610C00405). 
■Together,  Corum  and  D&F  remitted  a 
total  of  $177,813.96  to  the  DOE.  This 
Decision  and  Order  establishes 
procedures  for  the  distribution  of  these 
funds. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  part  205,  subpart 
V.  The  subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
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or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds.  See 
Office  of  Enforcement,  9  DOE  \  82,508 
(1981);  Office  of  Enforcement.  8  DOE 
il  82,597  (1981).  We  have  considered  the 
ERA'S  requests  to  implement  subpart  V 
procedures  with  respect  to  the  monies 
received  from  Corum  and  D&F  and  have 
determined  that  such  procedures  are 
appropriate. 

I.  Background 

On  luly  28. 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges.  51  PR  27899  (August  4. 
1986)  (MSRP).  The  MSRP,  issued  as  a 
result  of  a  court-approved  Settlement 
Agreement  in  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  M.D.L.  No.  378.  3  Fed.  Energy 
Guidelines  f  26,614  (D.  Kan.  1986), 
provides  that  crude  oil  overcharge  funds 
will  be  divided  among  the  states,  the 
federal  government,  and  injured 
purchasers  of  refined  petroleum 
products.  Under  the  MSRP.  up  to  twenty 
percent  of  these  crude  oil  overcharge 
funds  will  be  reserved  initially  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of 
the  funds,  and  any  monies  remaining 
after  all  valid  claims  are  paid,  are  to  be 
disbursed  equally  to  the  states  and 
federal  government  for  indirect 
restitution. 

The  OHA  has  been  applying  the 
MSRP  to  all  subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
See  Order  Implementing  the  MSRP,  51 
FR  29689  (August  20, 1986)  (August  1986 
Order).  That  Order  provided  a  period  of 
thirty  days  for  the  filing  of  any 
objections  to  the  application  of  the 
MSRP  and  solicited  comments 
concerning  the  appropriate  procedures 
to  follow  in  processing  refund 
applications  in  crude  oil  refund 
proceedings. 

On  April  10. 1987,  the  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  which  it  received  in  response 
to  the  August  1986  Order.  52  FR  11737 
(April  10. 1987)  (April  10  Notice).  The 
April  10  Notice  set  forth  generalized 
procedures  and  provided  guidance  to 
assist  claimants  that  wish  to  file  refund 
applications  for  crude  oil  monies  under 
the  subpart  V  regulations.  In  that  Notice, 
the  OHA  stated  that  all  applicants  for 
crude  oil  refunds  would  be  required  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
Federal  crude  oil  price  controls  and  to 
prove  that  they  were  injured  by  the 


alleged  overcharges.  The  April  10  Notice 
indicated  that  end-users  of  petroleum 
products  whose  businesses  are 
unrelated  to  the  petroleum  industry  will 
be  presumed  to  have  absorbed  the  crude 
oil  overcharges  and  need  not  submit  any 
further  proof  of  injury  to  receive  a 
refund.  Finally,  the  OHA  stated  that 
refunds  would  be  calculated  on  the 
basis  of  a  per-gallon  refund  amount 
derived  by  dividing  crude  oil  violation 
amounts  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
numerator  would  consist  of  the  crude  oil 
overcharge  monies  that  were  in  the 
DOE's  escrow  account  at  the  time  of  the 
settlement,  or  were  subsequently 
deposited  in  the  escrow  account,  and  a 
portion  of  the  funds  in  the  M.D.L.  378 
escrow  at  the  time  of  the  settlement. 

These  procedures,  which  the  OHA  has 
applied  in  numerous  cases  since  the 
April  10  Notice,  see  e.g..  New  York 
Petroleum,  Inc.,  18  DOE  \  85.435  (1988); 
Shell  Oil  Co..  17  DOE  1  85,204  (1988); 
Ernest  A.  Allerkamp.  17  DOE  \  85,079 
(1988)  (Allerkamp),  have  been  approved 
by  the  United  States  District  Court  for 
the  District  of  Kansas  as  well  as  the 
Temporary  Emergency  Court  of 
Appeals.  Various  states  had  filed  a 
Motion  with  the  Kansas  District  Court, 
claiming  that  the  OHA  violated  the 
Settlement  Agreement  by  employing 
presumptions  of  injury  for  end-users  and 
by  improperly  calculating  the  refund 
amount  to  be  used  in  those  proceedings. 
On  August  17. 1987,  the  court  issued  an 
Opinion  and  Order  denying  the  states' 
Motion  in  its  entirety.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  671  F.  Supp.  1318 
(D.  Kan.  1987).  The  Court  concluded  that 
the  Settlement  Agreement  "does  not  bar 
OHA  from  permitting  claimants  to 
employ  reasonable  presumption  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund."  Id.  at  1323. 
The  court  also  ruled  that,  as  specified  in 
the  April  10  Notice,  the  OHA  could 
calculate  refunds  based  on  a  portion  of 
the  M.D.L.  No.  378  overcharges.  Id.  at 
1323-24.  The  states  appealed  the  latter 
ruling,  but  the  Temporary  Emergency 
Court  of  Appeals  affirmed  the  Kansas 
District  Court's  decision.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  857  F.2d  1481 
(T.E.C.A.  1988). 

IL  The  Proposed  Decision  and  Order 

On  February  26, 1991,  the  OHA  issued 
a  Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violatioii 
amounts  obtained  from  Corum  and  D&F. 
The  OHA  tentatively  concluded  that  the 
funds  in  that  case  should  be  distributed 


in  accordance  with  the  MSRP  and  the 
April  10  Notice.  Pursuant  to  the  MSRP. 
the  OHA  proposed  to  reserve  initially 
twenty  percent  of  the  alleged  crude  oil 
violation  amounts  for  direct  restitution 
to  applicants  who  claim  that  they  were 
injured  by  the  alleged  crude  oil 
violations.  The  remaining  eighty  percent 
of  the  funds  would  be  distributed  to  the 
states  and  the  federal  government  for 
indirect  restitution.  After  all  valid  claims 
are  paid,  any  remaining  funds  in  the 
claims  reserve  also  would  be  divided 
between  the  states  and  the  federal 
government.  The  federal  government's 
share  ultimately  would  be  deposited 
into  the  general  fund  of  the  Treasury  of 
the  United  States. 

In  the  PD&O.  the  OHA  proposed  to 
require  applicants  for  refunds  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
price  controls  and  to  prove  that  they 
were  injured  by  crude  oil  overcharges. 
The  PD&O  stated  that  end-users  of 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
could  use  a  presumption  that  they 
absorbed  the  crude  oil  overcharges  and 
need  not  submit  any  further  proof  of 
injury  to  receive  a  refund.  The  OHA  also 
proposed  to  calculate  refunds  on  the 
basis  of  a  volumetric  refund  amount,  as 
described  in  the  April  10  Notice. 
Comments  were  solicited  regarding  the 
tentative  distribution  process  set  forth  in 
the  PD&O.  The  OHA  has  received  no 
comments  concerning  the  PD&O. 

III.  The  Refund  Procedures 

A.  Refund  Claims 

We  have  concluded  that  the  alleged 
crude  oil  violation  amount  of  $177,813.96 
in  principal,  plus  accrued  interest, 
covered  by  this  Decision  should  be 
distributed  in  accordance  with  the  crude 
oil  refund  procedures  previously 
discussed.  We  have  decided  to  reserve 
initially  the  full  20  percent  of  the  alleged 
crude  oil  violation  amounts  or  $35,562.79 
in  principal,  plus  accrued  interest,  for 
direct  refunds  to  claimants,  in  order  to 
ensure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parties. 
The  amount  of  the  reserve  may  be 
adjusted  downward  later  if 
circumstances  warrant  such  action. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See  MAPCO, 
Inc..  15  DOE  \  85,097  (1986);  Mountain 
Fuel  Supply  Co..  14  DOE  H  85,475  (1986) 
(Mountain  Fuel).  As  in  non-crude  oil 
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cases,  applicants  wil  be  required  to 
document  their  purchase  volumes  and  to 
prove  that  they  were  injured  as  a  result 
of  the  alleged  violatii  ns.  Following 
subpart  V  precedent,  reasonable 
estimates  of  purchast  volumes  may  be 
submitted.  Greater  R  chmond  Transit 
Co..  15  f  85.028.  at  88.  }50iKl986). 
Generally,  it  is  not  ne  cessary  for 
applicants  to  identify  their  supphers  of 
petroleum  products  ii  order  to  receive  a 
refund. 

Apphcants  who  we  re  end-users  or 
ultimate  consumers  o  petroleum 
products,  whose  busi  lesses  are 
unrelated  to  the  petro  leum  industry,  and 
who  were  not  subject  to  the  DOE  price 
regulations  are  presui  led  to  have  been 
injured  by  ai^  allege(  crude  oil 
overcharges.  In  order  to  receive  a 
refund,  end-users  nee  1  not  submit  any 
further  evidence  of  in  urj-  beyond 
volumes  of  product  pi  rchased  during  the 
period  of  crude  oil  pri  :e  controls.  See  A. 
Tarricone.  Inc..  15  DC  E  H  85.495.  at 
88.893-96  (1987J.  The  ind-user 
presumption  of  injury  is  rebuttable, 
however.  Berry-  Holdi  is  Co..  16  DOE 
I  85.405,  at  88,797  [191 7).  If  an  interested 
party  submits  evident  e  which  is  of 
sufficient  weight  to  c£  st  serious  doubt 
on  whether  the  specif  c  end-user  in 
question  was  injured,  the  applicant  will 
be  required  to  produc  ;  further  evidence 
of  injury.  See  New  Yo  "A  Petroleum.  Inc.. 
18  DOE  at  88,701-03. 

Reseller  and  retaile  ■  claimants  must 
submit  detailed  evide  ice  of  injury  and 
may  not  rely  on  the  pi  esumptions  of 
injury  utilized  in  refur  d  cases  involving 
refined  petroleum  pro  iucts.  They  can, 
however,  use  econom  ;tric  evidence  of 
the  type  employed  in  he  Report  by  the 
Office  of  Hearings  an  i  Appeals  to  the 
United  States  District  Court  of  Kansas. 
In  re:  The  Departmem  of  Energy 
Stripper  Well  Exempt  'an  Litigation.  6 
Fed.  Energy  Guideline  s  \  90.507  (1985). 
Applicants  who  execi  ted  and  submitted 
a  valid  waiver  pursua  it  to  one  of  the 
escrows  established  ii  i  the  Stripper  Well 
Agreement  have  waivsd  their  rights  to 
apply  for  crude  oil  ref  mds  under 
subpart  V.  Boise  Case  ade  Corp.,  16  DOE 
H  85.214.  at  8a411,  rec  msideration 
denied.  16  DOE  \  85.4!  A.  off  d  sub  nam. 
In  re:  The  Departmeni  of  Energy 
Stripper  Well  Exempt  on  Litigation.  3 
Fed.  Energy  Guideline  5  f  2a613  {D.  Kan. 
1987). 

Refunds  to  eligible  ( laimants  who 
purchased  refined  pet  oleum  products 
will  be  calculated  on  I  he  basis  of  a 
volumetric  refund  am(  lunt  derived  by 
dividing  the  alleged  ci  ude  oil  violation 
amounts  involved  in  t  lis  determination 
(S177.81356)  by  the  toal  consumption  of 


petroleum  products  in 


during  the  period  of  price  controls 
(2,02a997.335.000  gallons).  Mountain 
Fuel.  14  DOE  at  88.868  n.4.  This  yields  a 
volumetric  refund  amount  of 
$0.00000008798  per  gallon  for  the  two 
proceedings  involved  in  this 
determination.  The  use  of  this  approach 
reflects  the  fact  that  crude  oil 
overcharges  were  spread  equally 
throughout  the  country  by  the 
Entitlements  Program.' 

As  we  have  stated  in  previous 
Decisions,  a  crude  oil  refund  applicant  is 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds.  See 
Allerkamp,  17  DOE  at  88,176.  Any  party 
that  has  previously  submitted  a  refund - 
application  in  the  crude  oil  refund 
proceedings  need  not  file  another 
application;  that  application  will  he 
deemed  to  be  filed  in  all  crude  oil 
proceedings  finalized  to  date.  A 
deadline  of  June  30, 1988,  was 
established  for  all  refund  applications 
for  the  first  pool  of  crude  oil  funds.  The 
first  pool  was  funded  by  the  crude  oil 
refund  proceedings,  implemented 
pursuant  to  the  MSRP,  up  to  and 
including  Shell  Oil  Co..  17  DOE  |  85,204 
(1988).  A  deadline  of  October  31, 1989, 
was  established  for  applications  for 
refunds  from  the  second  pool  of  crude 
oil  funds.  The  second  pool  was  funded 
by  those  crude  oil  refund  proceedings 
beginning  with  World  Oil  Co.,  17  DOE 
185,568,  corrected,  17  DOE  f  85,669 
(1988).  and  ending  with  Texaco  Inc.,  19 
DOE  H  85,200,  corrected.  19  DOE  H  85.236 
(1989).  A  March  31, 1991  deadline  for 
filing  an  application  for  refund  from  the 
third  pool  of  funds  was  set  in  Cibro 
Sales  Corp.  Inc..  20  DOE  \  85,036  (1990). 
A  June  30, 1992  deadline  for  filing  an 
application  for  refund  from  the  fourth 
pool  of  funds  was  set  in  Quintana 
Energy  Corporation,  21  DOE  ^  85.032 
(1991).  The  volumetric  refund  amount 
from  the  fourth  pool  of  crude  oil  funds 
will  be  increased  as  additional  crude  oil 
violation  amounts  are  received  in  the 
future  Applicants  may  be  required  to 
submit  additional  information  to 
document  their  refund  claims  for  these 
future  amounts.  Notice  of  any  additional 
amounts  available  in  the  future  will  be 
published  in  the  Federal  Register. 

To  apply  for  a  crude  oil  refund,  a 
claimant  should  submit  an  application 
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'  The  DOE  established  the  EntitJements  Program 
to  equalize  accea*  to  the  benefits  of  crude  oil  price 
controls  among  all  domestic  refiners  and  their 
downstream  customers.  To  accomplish  this  goal,  ' 
refiners  were  required  to  make  transfer  pa>'ment8 
among  ihemsetves  through  the  purchase  and  sales 
of  "entitlements."  This  balancing  mechanism  had 
the  effect  of«venly  disbursing  overcharges  resulting 
from  crude  oil  miscertifications  throughout  the 
domestic  refining  industry.  See  Amber  Refining  Inc.. 
13  DOE  1  85.217.  at  B8.5M  (1965). 


for  refund.  That  application  should 
contain  all  of  the  following  information: 

(1)  Identifying  information  induding  (tie 
applicant's  name,  address,  and  social 
security  number  or  employer  identification 
number  an  indication  whether  the  applicant 
is  a  corporation:  the  name  and  telephone 
number  of  a  person  to  contact  for  any 
additional  information:  and  the  name  and 
address  of  the  person  who  should  receive  the 
refund  check. 

(2)  A  short  description  of  the  applicant's 
business  and  how  it  used  petroleum  products. 
If  the  applicant  did  business  under  more  than 
one  name,  or  a  different  name  during  the 
period  of  price  controls,  the  applicant  should 
list  these  names. 

(3)  If  the  applicant's  Tinn  is  owned  by 
another  company,  or  owns  other  companies, 
a  list  of  those  other  companies'  names  and 
their  relationships  to  the  applicant's  f'rok— i 

(4]  A  statement  identifying  the  petroleunj 
products  which  the  apphcani  purchascM/^ 
during  the  period  August  19, 1973,  through 
January  27, 1981,  the  number  of  gallons  of 
each  product  purchased,  and  the  total 
number  of  gallons  for  all  products  purchased 
on  which  the  applicant  bases  its  claim. 

(5)  An  explanation  of  how  the  applicant 
obtained  the  volume  figures  above,  and  an 
explanation  of  its  method  of  estimation  if  the 
applicant  used  estimates  to  determine  its 
purchase  volumes. 

(6)  A  statement  that  neither  the  applicant, 
its  parent  Rrm,  affiliates,  subsidiaries, 
successors  nor  assigns  has  waived  any  right 
it  may  have  to  receive  a  refund  in  these  cases 
(i.e.  by  having  executed  and  submitted  a 
valid  waiver  pursuant  to  any  one  of  the 
escrow  accounts  established  pursuant  to  the 
Stripper  Well  Agreement). 

(7)  If  the  applicant  is  not  an  end-user 
whose  business  is  unrelated  to  the  petroleum 
industry,  a  showing  that  the  applicant  was 
injured  by  the  alleged  overcharges  (i.e.  that 
the  applicant  did  not  pass  through  the 
overcharges  to  its  own  customers). 

(8)  If  the  applicant  is  a  regulated  utility,  a 
certification  that  it  will  notify  the  state  utility 
commission  of  any  refunds  received,  and  that 
it  will  pass  on  the  entirety  of  its  refunds  to  its 
customers. ' 

All  applications  should  be  typed  or 
printed  and  clearly  labeled  "Application 
for  Crude  Oil  Refund."  Each  applicant 
must  submit  an  original  and  one  copy  of 
the  application,  which  should  be  mailed 
to  the  following  address:  Subpart  V 
Crude  Oil  Overcharge  Refunds,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

Although  an  applicant  need  not  use 
any  special  application  form  to  apply  for 
a  crude  oil  refund,  a  suggested  form  has 
been  prepared  by  the  OHA  and  may  be 
obtained  by  sending  a  written  request  to 
the  address  listed  above. 
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R.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP.  the 

remaining  eighty  percent  of  the  alleged 
crude  oil  vit^tkin  amounts  subject  to 
this  Decision  or  $142,251.17  in  principle, 
plus  accrued  interest,  shoud  be 
disbursed  in  equal  shares  to  the  states 
and  federal  government  for  indirect 
restitution.  Accordingly,  we  will  direct 
the  DOE'S  Office  of  the  Controller  to 
transfer  one-half  of  that  amotmt,  or 
$71,125.59  into  an  interest-bearing 
subaccount  for  the  states  and  one-half 
into  an  interest-bearing  subaccount  for 
the  federal  government.  In  accordance 
with  previous  fn-actice,  when  the  amount 
available  fdr  distribution  to  the  states 
reaches  $10  million,  we  will  direct  the 
DOETs  Office  of  the  Controller  to  make 
the  appropriate  disbursement  to  the 
individual  states.  The  share  or  ratio  of 
the  fimds  which  each  state  will  receive 
is  contained  in  Exhibit  H  of  the  Stripper 
Well  Agreement.  When  disbursed,  these 
funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Agreement 
//  Is  Therefore  Ordered  That 
(1)  Applications  for  Refund  frtHn  the 
funds  remitted  to  the  Department  of 
Energy  by  Corum  Energy  and  Davis  & 
Forbes  pursuant  to  the  Consent  Order 
executed  on  January  3. 1990,  and  the 
Agreed  Judgment  executed  on  June  22, 
1988  respectively,  may  now  be  filed. 

(2]  All  applications  submitted 
pursuant  to  paragraph  (1)  must  be 
postmarked  no  later  than  June  30, 1992. 

(3)  The  Director  of  Special  Accoimts 
and  Payroll.  Office  of  Departmental 
Accounting  and  Fmancial  Systems 
Development,  Office  of  the  Controller, 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer,  pursuant  to 
Paragraphs  (4),  (5),  and  (6)  below,  all  of 
the  funds  from  the  subaccounts 
denominated  "Corum  Energy,"  Account 
Number  6AOX0032W  and  "Davis  & 
Forbes,"  Account  Number  610C00405. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $71,125.58  in 
principal,  plus  accrued  interest,  of  the 
funds  obtained  pursuant  to  Paragraph 
(3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-States," 
Number  999DCK003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  the  same 
amount  of  funds  as  that  indicated  in 
Paragraph  (4)  above,  into  the 
subaccount  denominated  "Crude 
Tracking-Federal,"  Number 
999DOB002W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $35,562.79  in 


principaL  phis  accmed  interest,  of  the 
funds  obtained  pursuant  to  Paragraph 
(3)  above,  into  the  subaccount 
denoniinated  "Crude  Tracking- 
Claimants  4."  Number  99gDOB010Z. 

Dated:  September  6. 1991. 
G«oiSB  B.  BrauMy, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  91-21990  Filed  9-11-01: 8^(5  am) 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

[FRL-3995-2] 

Agency  Information  CoHecKon 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.&C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15, 1991. 
FOR  FURTHER  INFORMATKM  CONTACTt 
Sandy  Farmer  at  EPA  (202]  382-2740. 
SUPPIXMENTARY  INFORMATION: 

Office  of  Pestiddes  and  Toxic 
Substances 

TiUe 

Data  Acquisition  for  the  Registration 
of  Pesticide  ProducU  (EPA  ICR  Noj 
1503i)l).  The  original  request  was 
published  in  the  Federal  Register  on  4/ 
18/91.  The  EPA  withdrew  the  ICR  from 
the  public  docket  on  7/5/91.  This  is  a 
resubmission  with  changes. 

Abstract 

Under  section  3{c)(2){B)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  pesticide  registrants  are 
required  to  report  to  EPA  and  keep 
records  of  data  from  studies  relative  to 
the  pesticides  which  are  currently 
registered  under  FIFRA.  Registrants, 
upon  request  must  submit  to  EPA 
reports  of  additional  data  necessary  to 
maintain  a  current  registration  ctf 
pesticides.  The  Agency  uses  the 
information  to  assess  whether  the 
sut^ct  pesticide  causes  an 
unreastmable  adverse  effect  on  human 
health  and  the  eDvironraent  and  to 


determine  whether  to  maintain  the 
registration. 

Burden  Statement 

The  burden  for  this  collection  of 
information  is  estimated  to  average 
6,107  hours  per  response  for  reporting, 
and  1  hour  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  gather  the  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  Pesticide  Registrants. 

Estimated  No.  of  Respondents:  3XL 

Estimated  No.  of  Responses  per 
Respondent  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  232.103  hours. 

Frequency  of  Collectiorv  On  occasion. 

Send  conmients  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  borden  to: 

Sandy  Farmer.  US.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM  223Y).  401  M  Street  SW., 
Washington.  DC  20406:  and 

Matthew  Mitchell,  Office  of 
Management  and  Budget  Office  of 
Information  and  Regulatory  Affairs, 
725 17th  Street  NW,  Washington.  DC 
2(^03. 
Dated:  September  5. 1991. 

Paul  Lapsley, 

Director.  Regulatory  Adanagemeat  Division. 

^  Doc  91^21972  Filed  0-11-01:  M&  aaij 
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Agency  Inf  omurtion  Coitectfon 
Activities  Under  OMB  Review 

aoency:  EnvinKmiental  Protection 
Agency  (EPA). 

action;  Notice. 

summary:  In  compliance  with  tfie 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATE:  Comments  must  be  submitted  on 
or  before  October  15, 1991. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Sandy  Farmer  at  EPA  (202)  260-2740. 
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SUPPLEMENTARY  INFORMATION: 
Office  of  Solid  Wa^te  and  Emergency 
Response 

Title 

Land  Disposal  Rfcstrictions 
Variances — "No-V  igration"  Variances. 
(EPA  No.  1353,  OV  B  No.  2050-0062). 
This  ICR  is  a  partii  1  reinstatement  of  a 
previously  approve  d  collection  for 
which  approval  ha  (  expired. 

Abstract 

Section  3004  of  tte  Resource 
Conservation  and  lecovery  Act.  as 
amended  by  the  H  izardous  and  Solid 
Waste  Amendmen  s  of  1984.  prohibits 
land  disposal  of  hs  zardous  wastes 
beyond  specified  diates  unless  the 
owner/operator  of  a  hazardous  waste 
storage  or  disposal  facility  demonstrates 
to  the  Administrat  ir  of  EPA  that  there 
will  be  no  migratio  i  of  hazardous 
constituents  from  t  ie  land  disposal  unit 
for  as  long  as  the  vaste  remains 
hazardous.  The  rej  ulated  community 
can  petition  for  a  v  ariance  from 
statutory  prohibiti(  ns  or  treatment 
requirements  prom  ulgated  under  section 
3004,  to  continue  U  nd  disposal  of 
specific  hazardous  wastes  at  specific 
facilities.  The  requ  rements  for  obtaining 
these  variances  an  \  the  associated  costs 
are  discussed  in  dc  tail  in  the  document. 

The  Permits  and  State  Programs 
Division,  Office  of  Solid  Waste,  will 
review  the  petitior  s  and  determine  if 
they  successfully  c  emonstrate  "no 
migration".  Grantii  ig  a  variance  will  be 
based  upon  successful  demonstration 
that  hazardous  wa  ;tes  can  be  managed 
safely  in  a  particul  ir  land  disposal  unit, 
so  that  "no  migratisn"  of  any  hazardous 
constituents  occuri  from  the  unit  for  as 
long  as  the  waste  i  emains  hazardous. 
The  statutory  requ  rement  for  an 
application  by  an  i  iterested  person  is 
intended  to  place  t  le  burden  on  the 
applicant  to  prove  that  a  specified  waste 
can  be  contained  safely  in  a  particular 
type  of  disposal  ur  it.  According  to 
sections  3004  (d),  ( ;).  and  (g),  petitioners 
must  demonstrate  o  the  Administrator, 
to  a  reasonable  de  [ree  of  certainty,  that 
there  will  be  no  mi  ^ration  of  hazardous 
constituents  beyord  the  disposal  unit  for 
as  long  as  the  was  es  remain  hazardous. 

Burden  Statement 

The  respondent  lurden  for  the  no- 
migration  petition  s  estimated  to  be 
2,200  hours  for  eac  i  facility  planning  to 
request  a  variance 

Respondents:  O'  vners/Operators  of 
Hazardous  Waste  Storage  or  Disposal 
Facilities. 

Estimated  Numl  er  of  Respondents: 
10. 

Estimated  Numl  er  of  Responses  per 
Respondent:  1. 


Estimated  Total  Annual  Burden  on 
Respondents:  22,000  hours.  / 

Frequency  of  Collection:  As  needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y).  401  M  Street,  SW.. 
Washington,  DC  20460,  and 

Ron  Minsk.  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St..  NW., 
Washington.  DC  20503. 
Dated:  September  6. 1991. 

Paul  Lapsley. 

Director,  Regulatory  Management  Division. 

[FR  Doc.  91-21973  Filed  9-11-91;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

[Docket  No.  91-34] 

Hanjin  Shipping  Company,  Ltd.  v. 
Iniemational  Commodities  Export 
Corporation;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Hanjin  Shipping  Company.  Ltd. 
("Complainant")  against  International 
Commodities  Export  Corporation 
("Respondent")  was  served  September 

6. 1991.  Complainant  alleges  that 
Respondent  engaged  in  violations  of 
section  10(a)(1)  of  the  Shipping  Act  of 
1984,  U.S.C.  1709(a)(1),  by  failing  and 
refusing  to  pay  ocean  freight  and  other 
charges  lawfully  assessed  pursuant  to 
Complaint's  applicable  tariff 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  this 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  forlhe  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  September 

7. 1992,  and  the  final  decision  of  the 


Commission  shall  be  issued  by  January 

5, 1993. 

Ronald  D.  Murphy. 

Assistant  Secretary. 

|FR  Doc.  91-21865  Filed  9-11-91  8:45  am| 
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Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 

following  applicants  have  filed  with  the 

Federal  Maritime  Commission 

applications  for  licenses  as  ocean  freight 

forwarders  pursuant  to  section  19  of  the 

Shipping  Act  of  1984  (46  U.S.C.  app.  1718 

and  46  CFR  Part  510). 
Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  license  are  requested  to 

contact  the  Office  of  Freight  Forwarders. 

Federal  Maritime  Commission, 

Washington.  DC  20573. 

M.A.M.  Intercontinental  and  Overseas 
Services,  Inc.  dba  Red  Sea  Shipping 
Company,  5405  Garden  Grove  Blvd. 
suite  111.  Westminister.  CA  92683. 
Officers:Mohamed  N.  Anwar, 
President/Director,  Mamdouh  E. 
Aboushousha,  Secretary/Director. 

Freight  Forwarding  Express,  626  South 
Brick  Road,  Columbia,  SC  29223, 
Barbara  C.  Graham,  Sole  Proprietor. 

International  Freight  Services,  Inc..  611 
North  Rt.  83.  Bensenville.  IL  60106, 
Officers:  Robert  A.  Roubitchek, 
President/Treasurer,  Lawrence  J. 
McCann,  Chief  Exec.  Officer/Vice 
Pres./Secretary. 

Metro  Forwarding,  Inc.,  8600  SW  161 
Terrace,  Miami,  FL  33157.  Officers: 
Carlos  A.  Sanchez,  President,  Lino  de 
la  Hera,  Vice  President,  Lino  R.  de  la 
Hera.  Stockholder. 

Carpe  Air  &  Sea  Shipping  Inc.,  321 
Commercial  Avenue,  Palisades  Park. 
NJ  07650,  Officer:  Barbara  A.  Carpe, 
President. 

American  World  Cargo  Inc.,  66  Reade 
Street,  New  York,  NY  10007,  Officers: 
Michael  G.  Fuchs,  President/Director, 
Marline  S.  Fuchs,  Secretary/ 
Treasurer/Director. 

E  &  B  International  Inc.,  10855  Warwick 
Blvd.,  Newport  News,  VA  23601. 
Officers:  Donald  R.  Thompson. 
President/  Treasurer.  Roger  A. 
Williams.  Vice  President/  Secretary. 

Queirolo  U.S.A.  Inc..  153-63  Rockaway 
Boulevard.  Jamaica.  NY  11434, 
Officers:  Michele  Lupo,  President/ 
Director,  Fabio  Domenichini.  Vice 
President. 

Overseas  Transport  Company,  5127 
Hawthorn  Lane,  Lisle,  IL  60532, 
Margaret  V.  Munoz,  Sole  Proprietor. 
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Bechtrans  International  Inc.  748  S. 

Glasgow  Avenue.  Inglewood,  CA 

90301.  Officers:  Tarek  Hassim. 

President.  Chris  O'Shea,  Vice 

President  Elizabeth  Louise  Smith, 

Assist.  Secretary. 

Dated:  September  4. 1991. 

By  the  Federal  Maritime  Commission. 
(FR  Doc.  91-21887  Filed  9-11-91: 8.-45  am} 

■UMS  COK  t73»«Hi 


OcMn  rrtight  Fonrardsr  UcsnM 

ftaVOCfltlOTO 

Notice  is  hereby  grven  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Conunission  pursuant 
to  section  19  of  the  Shipping  Act  of  1964 
(46  U.S.C  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  part  510. 
License  Number.  ia93R  . 
Name:  Smith  &  Kelly  International 

Corporation  dba  Amoican  Freight 

Forwarders  &  Custom  House  Brokers 
Address:  c/o  The  EMBA  Group.  Inc. 

P.O.  Box  1366  Savannah.  GA  31402 
Date  Revoked:  July  5. 1991 
Reason:  Surrendered  license  voluntarily. 
License  Number:  1205 
Name:  Airline  Expediters  Corporatkm 
Address:  3738  W.  Century  Blvd..  #3. 

Inglewood.  CA  90303 
Date  Revoked:  July  19. 1991 
Reason:  Surrendered  license  voluntarily. 
License  Number.  2110 
Name:  Master-Shipping  Corp. 
Address:  3690  N.W.,  52nd  Street,  Miami. 

FL  33142 
Date  Revoked:  August  11. 1991 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number.  3123 
Name:  Frank  Tao-Ching  Shu  dba 

Safeway  Transport  Company 
Address:  1601  W.  Edgar  Rd..  BLdg.  A. 

Linden.  NJ  07036 
Date  Revoked:  August  20. 1991 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number  3372. 
Name:  Tra^  Services  International. 

Inc. 
Address:  4221  W.  Spruce  Street,  Tampa, 

FL  33807 
Date  Revoked:  August  23, 1991 
Reason:  Failed  to  himish  a  valid  surety 

bond. 
License  Number.  2394R 
Name:  Wilbur ).  Reine  dba  Samoa 

Transfer  ft  Storage 
Addresr  P.O.  Box  1028,  Pago  Pago, 

American  Samoa  96799 
Date  Revoked:  August  24, 1991 
Reason:  Failed  to  furnish  •  valid  surety 

bond. 


License  Number  2904 

Name:  B.P.  Mats  S  Ca  (U.S.A.).  Inc. 

Address:  1411  W.  15th  Street,  Long 

Beach.  CA  90613 
Date  Revoked:  August  29, 1991 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Brywt  L.  VanBrakle. 

Director,  Bunoa  of  Tariffs,  Certification  artd 
Licensing. 
[FR  Doc  91-21866  Filed  9-11-91:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

AmM  National  Corporation,  at  aL; 
Formatlona  of;  Acquiaittons  by;  and 
Margars  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  sectirai  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  tA 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentaticm  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
3,1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaUe  Street  Chicago.  Uhnois 
60690: 

1.  Ames  National  Corporation,  Ames. 
Iowa:  to  acquire  100  percent  of  the 
voting  shares  of  Boone  Bank  and  Trust 
Company,  Boone.  Iowa,  a  de  novo  hank. 

B.  Federal  Reserve  Bank  of  St  Louie 
(Randall  C  Stunner.  Vice  President)  411 
Locust  Street  St.  Louis,  Missouri  63166: 

1.  A4ercantile  Bancorporation,  Inc.,  St 
Louis.  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Old  National 
Bancshares,  Inc.  Centralia,  Illinots,  and 
thereby  indirectly  acqxiire  Okl  National 
Bank  of  Centralia,  Centralia.  flHnois. 


and  Farmers  and  Merchants  Bank  of 
Cariyle.  Carlyle,  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapofis  (fames  M.  Lyon.  Vice 
President)  250  Marquette  Av«»noe. 
Minneapolis.  Minnesota  55480: 

1.  First  Ho/ding  Company  of  Park 
River,  Inc..  Parli  River,  North  Dakota;  to 
acquire  100  percent  of  the  voting  shares 
of  Security  State  Bank  of  Adams. 
Adams,  North  Dakota. 

2.  The  First  National  Bank  at  St. 
fames  Employee  Stock  Ownership  Plan 
and  Trust,  St.  fames.  Minnesota;  to 
acquire  29.75  percent  of  the  voting 
shares  of  The  First  National  Agency  at 
St.  James.  Inc..  St.  )ames.  Minnesota, 
and  thereby  indirectly  acquire  The  First 
National  BaaV.  at  St.  James,  St.  James. 
Minnesota. 

3.  Linton  Bancshares,  Inc.,  Bismarck, 
North  Dakota;  to  merge  with  Farmers 
and  Merchants  Bancshares,  Inc.,  Beach. 
North  Dakota,  and  thereby  indirectly 
acquire  Farmers  and  Merchants  Bank  of 
Beach.  Beadt  North  Dakota. 

4.  State  Bank  of  Lake  Elmo  Employee 
Stock  Ownership  Plan,  Lake  Elmo, 
Minnesota,  and  Lake  Elmo  Bank  Profit 
Sharing  Plan  and  the  Lake  Elmo  Bank 
Profit  Sharing  Trust  Lake  Ebno, 
Minnesota:  to  acquire  4.83  percent  of  the 
voting  shares  of  Lake  Elmo  Bank.  Lake 
Elmo.  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  First  Financial  Corp.  of  IdobeK 
Idabel.  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  983 
percent  of  the  voting  shares  of  First 
State  Bank.  Idabel.  Oklahoma. 

2.  FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  FirstBank  at  84th/Peco«,  N  j^..  Federal 
Heights.  Colorado,  in  organization. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  6, 1991. 
lennirar  |.  fofanson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-21934  Filed  9-11-91;  8:45  am| 
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FirstBank  Holding  Company  Employaa 
Stock  Ownership  Plan;  Formation  of, 
Acquisition  by,  or  Merger  of  Banl( 
Holding  Companies;  and  Acquisition  of 
Nonbanklng  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  fl2  U.S.C. 
1842)  to  become  a  bank  holding 


46434 


federal  Register  /  VoL  56.  No.  177  /  Thursday,  September  12.  1991  /  Notices 


I acqi ire 


holdi 


Regulation 
the  I 
:)(«) 

22  5 

) 
:  secui  ities 
i  1 
istel 


loiely  I 


II  be  I 
Unit  »d 


(in 


IC  I 


;  been 


of  ices  I 


Interest  *d 


lenie  ice 
gairs 


concentra  :ion 


company  or  to 
of  a  bank  or  bank 
listed  company  has 
225.23(a)(2)  of 
225.23(a)(2))  for  the 
under  section  4(c 
Holding  Company 
1843(c)(8))  and  § 
Y(12CFR225.21(a 
control  voting 
company  engaged 
activity  that  is  li 
Regulation  Y  as  c 
banking  and  permits 
holding  companies 
an  activity.  Unless 
these  activities  wi 
throughout  the 

The  application  i 
immediate  inspecfi 
Reserve  Bank  indi 
application  has 
processing,  it  will  a 
inspection  at  the 
Governors 
express  their  views 
question  whether 
proposal  can  "reasi 
•to  produce  benefits 
as  greater  conv 
competition,  or 
outweigh  possible 
as  undue 

decreased  or  unfair 
conflicts  of  interest  i 
banking  practices.' 
hearing  on  this  que 
accompanied  by  a 
reasons  a  written  p 
not  suffice  in  lieu  o 
identifying  specific 
fact  that  are  in 
evidence  that  wo 
hearing,  and  ind 
commenting  would 
approval  of  the 

Comments 
must  be  received  a 
indicated  or  the 
Governors  not  later 
1991. 

A.  Federal 
City  (Thomas  M. 
925  Grand  Avenue, 
Missouri  64198: 

1.  FirstBank 
Employee  Stock 
Lakewood,  Colorado 
holding  company 
percent  of  the  votir^ 
Holding  Company 
Lakewood,  Colorado 
indirectly  acquire 
Arvada.  N.A..  Arv 
FirstBank  of  Aurorf 
Colorado;  FirstBani ; 
Colorado:  FirstBan! ; 
N.A.,  Boulder 
Chambers/Mi 


voting  securities 
ing  company.  The 
also  applied  under  § 

Y  (12  CFR 
Board's  approval 

of  the  Bank 
nct(12U.S.C. 
.21(a)  of  Regulation 
to  acquire  or 

or  assets  of  a 
a  nonbanking 
in  §  225.25  of 
related  to 
ibie  for  bank 
or  to  engage  in  such 
jtherwise  noted, 
conducted 
States, 
available  for 

at  the  Federal 
ted.  Once  the 
accepted  for    . 
so  be  available  for 
of  the  Board  of 


disp  lit 
juM 
ica  ing  I 
jld  }e  a 
pro  )osal 
regarc  ing 
i  at  the 
off  ces 


.  Reser  e 


ISSISSI  3pi 


persons  may 
in  writing  on  the 
consummation  of  the 
( nably  be  expected 
to  the  public,  such 
increased 
in  efficiency,  that 
Adverse  effects,  such 
of  resources, 
competition, 
or  unsound 
Any  request  for  a 
tion  must  be 
Statement  of  the 
esentation  would 
a  hearing, 

Uy  any  questions  of 
e.  summarizing  the 
be  presented  at  a 
how  the  party 
je  aggrieved  by 
1. 

the  application 
the  Reserve  Bank 
of  the  Board  of 
than  October  3, 


Bank  of  Kansas 

Htenig.  Vice  President) 
Kansas  City. 


Hole  ing  Company 
Of  mership  Plan, 

to  become  a  bank 
acquiring  27.9 
shares  of  FirstBank 
Colorado, 
,  and  thereby 
FtrstBank  of  West 
Colorado; 
N.A.,  Aurora, 
of  Avon,  Avon, 
of  Table  Mesa, 
Colo('ado;  FirstBank  at 
N.A,  Aurora. 


a  da. 


Colorado;  FirstBank  at  Packley/Quincy, 
N.A..  Aurora,  Colorado;  FirstBank  at 
30th/Arapahoe.  N.A..  Boulder.  Colorado: 
FirstBank  of  Beaver  Creek.  N.A..  Beaver 
Creek,  Colorado;  FirstBank  of  South 
Boulder,  N.A.,  Boulder.  Colorado; 
FirstBank  of  Boulder.  N.A.,  Boulder, 
Colorado;  Breckenridge  FirstBank,  N.A.. 
Breckenridge.  Colorado;  FirstBank  of 
Castle  Rock.  N.A..  Castle  Rock, 
Colorado;  FirstBank  at  9th/Corona. 
Denver.  Colorado;  FirstBank  of  Denver. 
N.A.,  Denver.  Colorado:  FirstBank  of 
Cherry  Creek.  N.A..  Denver,  Colorado: 
FirstBank  of  Republic  Plaza.  N.A.. 
Denver.  Colorado:  FirstBank  of 
Sou'hmoor  Park,  N.A.,  Denver. 
Colorado:  FirstBank  of  Edgewater.  N.A.. 
Edgewater,  Colorado:  FirstBank  at 
Arapahoe/Yosemite,  Englewood, 
Colorado;  FirstBank  of  Erie,  Erie, 
Colorado;  FirstBank  of  Tech  Center, 
N.A.,  Englewood.  Colorado;  FirstBank  of 
Colorado.  N.A.  Jefferson  County. 
Colorado:  FirstBank  of  Lakewood.  N.A., 
Lakewood,  Colorado:  FirstBank  of 
Westland.  N.A.,  Lakewood,  Colorado; 
FirstBank  of  Academy  Park.  Lakewood, 
Colorado;  FirstBank  of  Villa  Italia,  N.A., 
Lakewood,  Colorado;  FirstBank  of 
Green  Mountain,  N.A.,  Lakewood, 
Colorado;  FirstBank  of  Littleton.  N.A.. 
Littleton.  Colorado;  FirstBank 
Wadsworth/Coal  Mine.  N.A..  Littleton. 
Colorado;  FirstBank  of  Arapahoe 
County.  N.A.,  Littleton.  Colorado; 
FirstBank  of  North  Longmont.  N.A.. 
Longmont,  Colorado;  FirstBank  of  South 
Longmont,  N.A.,  Longmont,  Colorado; 
FirstBank  at  Arapahoe/Holly.  N.A.. 
Littleton.  Colorado;  FirstBank  of 
Mintum.  Minturn.  Colorado:  FirstBank 
of  Silverthome,  N.A.,  Silverthorne, 
Colorado:  FirstBank  at  120th/Colorado, 
N.A.,  Thornton,  Colorado;  FirstBank  of 
West  Vail.  Vail.  Colorado:  FirstBank  of 
Vail,  Vail,  Colorado;  FirstBank  at  88th/ 
Wadsworth,  N.A..  Westminster, 
Colorado;  and  FirstBank  of  Wheat 
Ridge,  N.A.,  Wheat  Ridge.  Colorado. 
In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
FirstBank  Holding  Company  of 
Colorado.  Lakewood.  Colorado,  and 
thereby  engage  in  the  sale  and  issuance 
of  money  orders,  traveler's  checks,  and 
savings  bonds  pursuant  to  § 
225.25(b)(12);  and  making  and  servicing 
residential  mortgage  loans  pursuant  to  § 
225.25(b)(1);  Colorado  FirstBank  Life 
Insurance  Company  and  thereby  engage 
in  the  sale  of  credit  related  life  and 
accident  and  health  insurance  pursuant 
to  §  225.25(b)(8)(i);  and  FirstBank  Data 
Corporation,  and  thereby  engage  in 
providing  data  processing  and 
transmission  services  to  third  parties 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  6. 1991 
lennifer  |.  lohnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-21936  Filed  9-11-91;  8:45  am) 
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First  Southern  Bancorp,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanidng  Activities 

The  organizations  listed  in  this  notico 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  3, 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  First  Southern  Bancorp,  Inc., 
Stanford,  Kentucky;  to  acquire  two 
Lexington,  Kentucky,  branches  of  the 
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Cumberland.  F.S3^  and  operate  them  as 
branches  of  its  subsidiary,  First 
Southern  National  Bank  of  Fayette 
County. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

J.  Evergreen  Bancsharea,  Inc., 
(%  Tallahassee,  Florida;  to  establish 

Evergreen  Federal  Interim  Savings  Bank, 
Tallahassee,  Florida  ("Interim  Bank"),  to 
acquire  certain  assets  and  assume 
certain  liabilities  of  the  Tallahassee, 
Florida  branch  ofTice  of  Anchor  Savings 
Bank.  FSB.  flewlett.  New  York,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  and  the  Oakar 
Amendment  of  PIRREA,  and  to  facilitate 
the  merger  of  faiterim  Bank  with  and  into 
Evergreen's  subsidiary  bank.  Guaranty 
National  Bank  of  Tallahassee. 
Tallahassee,  Florida. 

C.  Federal  Reserve  Bank  of 
Afinneapofis  (James  M.  Lyoa  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  First  Dakota  Financial  Corporation, 
Yankton,  South  Dakota;  to  acquire  First 
Federal  Bank.  F.S.B.Beresford.  South 
Dakota,  and  thereby  engage  in  operating 
a  savings  association  pursuant  to  8 
225.25(b)(g)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Beresford,  Brookings,  Mitchell,  Parkston, 
Wagner  and  Yankton,  South  Dakota. 

2  Montana  Bancsystem,  Inc.,  Billings, 
Montana:  to  acquire  "Book  of  Business'* 
of  the  Tillit  Insurance  Agency,  Inc^ 
Forsyth,  Montana,  and  thereby  engage 
in  insurance  agency  activities  in 
Forsyth,  Montana,  a  town  with  a 
population  of  less  than  SjOOO,  pursuant 
to  §  225.25(b)(6Kiii)  of  the  Board's 
Regulation  Y. 

D.  Federal  Reserve  Bank  of  Kansas 

City  (Thomas  M.  Hoenig.  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

7.  First  Capital  Corp.,  Fort  Scott. 
Kansas;  to  acquire  Westkan.  LP., 
Pteasanton,  Kansas,  and  thereby  engage 
in  making  a  debt  investment  in  a 
community  development  project 
pursuant  to  9  225.25(b](e)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  6. 1991. 
]«nni£er ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-21935  Filed  9-11-91;  8:45  am| 
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Mad«lina  Longino  Turner,  et  aL; 
Cttange  In  Bank  Control  Noticee; 
Actjuiallionc  of  Shores  ol  Bewta  or 
Bank  HoMinQ  Companies 

The  notiflcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofiicea  of  the  Board  of 
Governors.  Comments  muat  be  received 
not  later  than  October  3, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  10* 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Madelina  Longino  Turner,  Fairbom, 
Georgia;  to  acquire  \%Sff  percent  of  the 
voting  shares  of  Fairbanco  Holding 
Company.  Inc.,  Fairbum,  Georgia,  and 
thereby  indirectly  acquire  Fairbom 
Banldi^  Compaxty,  Fairbum,  Georgia. 

B.  Fedanl  Raaorve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166c 

1.  Mary  Kathryn  Drake,  League  City. 
Texas;  to  acquire  an  additional  a32 
percent  of  the  voting  shares  of  First 
Highland  Corp..  Highland.  Illinois,  for  a 
total  of  25.03  percent,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Highland,  Highland,  Illinois. 

C  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64196: 

1.  James  M.  Creenbaum,  Palm  Springs, 
California,  to  acquire  20  percent;  Robcnrt 
A.  Silverberg.  Denver,  Colorado,  to 
acquire  12.5  percent;  William  L  Collins, 
III,  Alexandria,  Virginia,  to  acquire  10 
percent;  Ralph  H.  Grills,  ]r..  Englewood, 
Colorado,  to  acquire  10  percent;  Joseph 
M.  Tenenbaum,  Little  Rock,  Arkansas,  to 
acquire  10  percent;  MJR.  Emrich,  Palm 
Springs,  California,  to  acquire  7.50 
percent;  Bennett  Aiaenberg,  Denver. 
Colorado,  to  acquire  5  percent;  Vincent 
J.  Boryla.  Englewood,  Colorado.  Trustee 
for  Employee  Pension  Plan  of  Eagle 
Trace.  Inc..  to  acquire  5  percent;  Donald 
M.  Clarke,  Manhattan  Beach,  California, 
to  acquire  5  percent;  Alan  H.  Marcove, 
Denver,  Colorado,  to  acquire  5  percent; 
Edward  A.  Robinson,  Greenwood 


Village,  Colorado,  to  acqaire  2.5  percent: 
Jack  and  Hank  Robinson,  Denver, 
Colorado,  General  Partners.  Grant  Street 
Joint  Ventures,  to  acquire  Z.5  percent; 
Richard  L  Robinson.  Englewood, 
Colorado,  to  acquire  2.5  percent  and 
Maurine  M.  Ruddy  (Emrich),  Palm 
Springs.  California,  to  acquire  2.5 
percent  of  the  voting  shares  of  First 
Denver  Corporatioa  Denver.  Cdorado, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Denver,  Denver, 
Colorado. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  Cahfomia  94105: 

1.  Robert  V.  Pauley.  Kenwood, 
California;  to  acquire  an  additional  7.37 
percent  oi  the  voting  shares  of  Northem 
Empire  Bancshares,  Santa  Rosa, 
California,  and  thereby  indirectly 
acquire  Sonoma  National  Bank,  Santa 
Rosa,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  6. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc  91  21937  Filed  »-ll-fl; S;4&  am) 
iwjjwa  coos  sr>»i-» 


GENERAL  SERVICES 
ADMWMSTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AOCNCt:  Office  of  Acquisition  PoHcy, 
GSA. 

SUMaiAllv:  Under  the  Paperwork 
Reductkm  Act  of  1080  (44  US.C  ch.  35), 
the  General  Services  Administration 
(GSA)  requests  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  a  new  information  collection. 
Preparation  and  Submission  of 
Subcontracting  Plans.  This  collection 
will  ensure  that  small  and  small 
disadvantaged  business  concerns  are 
afforded  the  maximum  practical 
opportunity  to  participate  as 
subcontractors  in  construction,  repair, 
and  alteration  or  lease  contracts. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell  GSA  Desk  Officer,  room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Mary  Cimningham,  GSA  Clearance 
Officer.  General  Services 
Administration  (CAIR).  Washington.  DC 
20405. 

Annua/  Reporting  Burden: 
Respondents:  200;  annual  responses:  1; 
hours  per  response:  11.3;  recordkeeping 
hours:  N/A;  total  burden  hours:  2,260. 
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FOR  FURTHER 

Margaret  Ashby, 
Acquisition  Policy 
COPY  OF  PROPOSAL 
proposal  may  be 
Information  Collect 
Branch  (CAIR) 
Building,  18th  &  F 
DC  20405.  by 
or  by  faxing  your 
2727. 
Emily  C.  Karam. 


INFOHMATION  ( 


contact: 

ice  of  GSA 
202-501-1224). 

A  copy  of  the 

ined  from  the 
ion  Management 
rooKi  7102,  GSA 

NW..  Washington. 
telepHoning  (202)  501-2691, 
n  quest  to  (202)  501- 


Ofi 


ot  tai 


BILUNG  CODE  M30-«1-M 


Director.  Information  Management  Division. 
|FR  Doc.  91-21968  Fill  d  9-11-91:  8:45  am] 


Boston  Federal  Courthouse 
Environmental  Impact  Statement 

agency:  General  Services 
Administration. 

action:  Notice  of  iitent 


:Tfie^  General 


summary: 

Administration 
^notice  to  advise  th( 
Environmental 
Commonwealth  of 
Environmental 
prepared  and  consi 
construction  of  a 
courthouse  in  Boston, 


i  {G£  A) 


ide 


miw 


FOR  FURTHER 

Ralph  A.  Scalise, 
General  Services 
Buildings  Service 
Boston,  MA  02222, 


Services 
. .,  is  issuing  this 
public  that  an 
Impfact  Statement/ 
vlassachusetts 
Imppct  Report  will  be 
ered  for  the 
federal 
Massachusetts. 


INFOr  MATION 


CONTACT 

Sfenior  Planner, 
Administration,  Public 
1 0  Causeway  Street, 
617)  565-5821. 


SUPPLEMENTARY  INFORMATION:  The  GSA 

will  prepare  an  Environmental  Impact 
Statement/Environ  mental  Impact  Report 
for  the  constructioi  of  a  federal 
courthouse  on  a  4.6  acre  parcel  on  Fan 
Pier  in  the  Fort  Point  Channel  section  of 
South  Boston.  The  proposed  courthouse 
will  contain  appro)  imately  675.000 
square  feet  of  grosj  space  and  450,000 
square  feet  of  net  cccupiable  space, 
40,000  square  feet  c  f  which  will  be 
devoted  to  parking  space.  The  proposed 
project  is  being  unaertaken  to 
accommodate  projected  space 
requirements  of  tha  Federal  Courts. 

The  EIS/EIR  will  evaluate  alternative 
geographic  sites  ard  the  no-build 
alternative.  The  El  >/EIR  will  evaluate 
impacts  on  the  affe  cted  environment  for 
the  following  resoi  rce  areas:  geology 
and  soils,  biology,  water  quality,  air 
quality,  noise,  traffic  and  transportation, 
utilities,  cultural  resources,  land  use  and 


zoning  community 
hazardous  wastes. 


address  consistenqy  of  the  proposed 
action  with  Commonwealth  of 


services  and 

The  EIS/EIR  will  also 


Massachusetts  Coastal  Zone 
Management  Policies. 
PUBLIC  SCOPING  MEETING:  To  ensure  that 
the  full  range  of  issues  relating  to  the 
proposed  project  are  addressed  and  all 
potential  significant  issues  are 
identified,  comments  and  suggestions 
are  being  solicited.  To  facilitate  the 
receipt  of  comments,  a  public  scoping 
meeting  will  be  held  on  September  25, 
1991,  from  3  p.m.  to  5  p.m.  and  from  7 
p.m.  to  9  p.m.  in  the  John  W.  McCormack 
Post  Office  Courthouse,  Ceremonial 
Court  (15th  Floor),  One  Post  Office 
Plaza,  Boston. 

Written  comments  may  be  mailed  to 
the  informational  contact  person  no 
later  than  October  10. 1991. 

Issued  in  New  York.  NY  on  September  3, 
1991. 

William  J.  Diamond. 
Regional  Administrator  GSA  Region?. 
IFR  Doc.  91-21971  Filed  9-11-91:  8:45  am] 
WLUNQ  CODE  M20-23-« 


Federal  Travel  Regulation 
(GSA  Bulletin  FTR  3] 

Reimbursement  of  Subsistence 
Expenses;  Oshkosti,  Wl 

September  4, 1991. 

To:  Heads  of  Federal  agencies. 

Subject:  Reimbursement  of  higher 
actual  subsistence  expenses  for  travel  to 
Oshkosh  (Winnebago  County). 
Wisconsin. 

1.  Purpose.  This  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Oshkosh 
(Winnebago  County).  Wisconsin,  this 
special  rate  is  applicable  to  claims  for 
reimbursement  covering  travel  during 
the  period  July  21, 1991,  through  August 
3. 1991. 

2.  Background.  Federal  Travel 
Regulation  (FTR)  Amendment  19  (41 
CFR  part  301-8),  published  in  the 
Federal  Register  on  August  7, 1991  (56 
FR  37478),  permits  the  Administrator  of 
General  Services  to  establish,  upon 
request  from  the  head  of  an  agency,  a 
higher  maximum  daily  rate  for  the 
reimbursement  of  actual  subsistence 
expenses  of  Federal  employees  on 
official  travel  to  an  area  within  the 
continental  United  States  where  special 
or  unusual  circumstances  result  in  an 
extreme  increase  in  subsistence  costs 
for  a  temporary  period.  FTR  Amendment 
19  essentially  broadened  the  scope  of 
the  provisions  that  formerly  applied 
only  to  Presidentially  declared  disaster 
areas. 

3.  Maximum  rate  and  effective  date. 
The  Administrator  of  General  Service. 


pursuant  to  41  CFR  part  301-8.3(c),  has 
increased  the  maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Oshkosh 
(Winnebago  County),  Wisconsin  for 
travel  during  the  period  July  21, 1991, 
through  August  3. 1991.  Agencies  may 
approve  actual  subsistence  expense 
reimbursement  not  to  exceed  $134  ($108 
maximum  for  lodging  and  a  $26 
allowance  for  meals  and  incidental 
expenses)  for  travel  to  Oshkosh 
(Winnebago  County),  Wisconsin  during 
this  time  period. 

4.  Expiration  date.  This  bulletin 
expires  on  December  31. 1991. 

5.  For  further  information  contact. 
Raymond  F.  Price,  Transportation 
Management  Division  (FBX), 
Washington.  DC  20406,  telephone  FTS 
557-1253  or  commercial  (703)  557-1253. 

By  delegation  of  the  Commissioner,  Federal 
Supply  Service. 
Allan  W.  Beras, 

Assistant  Commissioner,  Transportation  and 
Property  Management. 
[FR  Doc.  91-21913  Filed  9-11-91:  8:45  am| 

KUJNG  CODE  ••aO-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-39] 

Availability  of  Draft  Toxicologlcal 
Profile  for  Fluorides 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (DHHS). 
action:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Draft  Toxicological 
Profile  for  Fluorides  prepared  by  ATSDR 
for  review  and  comment.  This  profile  is 
to  be  included  in  the  fourth  set  of  30 
draft  toxicological  documents  which 
profile  the  36  hazardous  substances  that 
were  announced  in  the  Federal  Register 
on  October  16, 1990  (55  FR  41881). 
DATES:  To  ensure  consideration, 
comments  on  the  draft  toxicological 
profile  must  be  received  on  or  before 
December  16. 1991.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what  is 
deemed  to  be  in  the  best  interest  of  the 
general  public. 

ADDRESSES:  Send  comments  to  the 
Division  of  Toxicology,  Agency  for 
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Toxic  Substances  and  Disease  Registry, 
Mailstop  E-29. 1600  Clifton  Road,  NE.. 
Atlanta,  Georgia  30333. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profile  should 
bear  the  docket  control  number  ATSDR- 
29.  Send  one  copy  of  all  comments  and 
five  copies  of  all  supporting  documents 
to  the  Division  of  Toxicology  at  the 
above  address  by  the  end  of  the 
comment  period.  All  written  comments 
and  draft  profiles  will  be  available  for 
public  inspection  at  the  ATSDR. 
Building  33,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address], 
from  8  a.m.  until  4:30  p.m.,  Monday 
through  Friday,  except  for  legal 
holidays.  Because  all  public  comments 
regarding  ATSDR  toxicological  profiles 
are  available  for  public  inspection,  no 
confidential  business  information  should 
be  submitted  in  response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susie  Tucker,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Division  of  Toxicology  (E-29),  1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333;  Telephone:  (404)-639-6001  or  FTS 
236-6001. 

SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L.  99- 
499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicological  profiles  for  each  substance 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  the  250  hazardous  substances 
which  both  Agencies  determined  pose 
the  most  significant  potential  threat  te 
human  health.  The  lists  were  published 
in  the  Federal  Register  on  April  17, 1987 
(52  FR  12866);  October  20. 1988  (53  FR 
41280):  October  26, 1989  (54  FR  43615); 
and  October  17, 1990  (55  FR  42067). 

Section  104(i)(3)  of  CERCLA  outlines 
the  content  of  these  profiles.  Each 
profile  is  required  to  include  an 
examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  data 
are  to  be  used  to  ascertain  the  levels  of 
significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 


determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available,  ATSDR,  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  is  required 
to  assure  the  initiation  of  a  program  of 
research  designed  to  determine  these 
health  effects. 

Although  we  are  confident  that  the 
key  studies  for  each  of  the  substances 
were  considered  during  the  profile 
development  process,  this  Federal 
Register  notice  seeks  to  solicit  any 
additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  Fluoride  Profile  now  or  in 
the  future.  CERCLA  requires  ATSDR  to 
prepare  (1)  lists  of  hazardous  substances 
in  order  of  priority,  (2)  toxicological 
profiles  of  those  substances,  and  (3)  a 
research  program  to  fill  data  gaps 
associated  with  the  substances. 

The  following  draft  toxicological 
profile  is  now  available  for  public 
comment.  The  profile  has  undergone  an 
additional  administrative  review  in 
order  to  coordinate  its  public  comment 
review  period  with  the  release  of  the 
Department  of  Health  and  Human 
Services  document.  Review  of  Fluoride: 
Benefits  and  Risks. 


DocufTwnt 

Hazardous  aubttanc* 

CAS  No. 

1... 

Fluoridea 

16964-49-8 

Hydrogen  Ruorida 

Ruorina  (F) 

7664-39-3 
7782-41-4 

All  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  the  agency's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances  in  compliance 
with  the  substantive  and  procedural 
requirements  of  section  104(i)(3)  of 
CERCLA.  As  in  the  past,  we  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  this  profile.  ATSDR  remains 
committed  to  providing  a  public 
comment  period  for  these  documents  as 
a  means  to  best  serve  public  health  and 
our  constituency. 

Dated:  September  5, 1991. 
Walter  R.  Dowdle, 

Acting  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 

|FR  Doc.  91-21930  Filed  9-11-91;  8:45  am) 
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Centers  for  Disease  Control 
Meetings 

The  National  Center  for 
Environmental  Health  and  Injury 
Control  (NCEHIC),  Centers  for  Disease 
Control  (CDC),  announces  the  following 
meetings: 

Name:  The  Use  of  Folic  Acid  for  the 
Prevention  of  Spina  Bifida  and  Other  Neurol 
Tube  Defects. 

Times  and  Dates:  First  meeting:  8  a.m.-4 
p.m.,  September  26, 1991.  Second  Meeting:  8 
a.m.-4  p.m.,  September  27, 1991. 

Place:  CDC.  1600  Clifton  Road.  NE.  Atlanta, 
Georgia  30333.  The  September  26  meeting  will 
be  held  in  Auditorium  A  and  the  September 
27  meeting  will  be  held  in  the  Lobby 
Conference  Room. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  space 
available.  Both  meeting  rooms  accommodate 
approximately  35  people. 

Purpose:  Neural  tube  defects  are  common 
serious  birth  defects  in  the  United  States  and 
contribute  substantially  to  worldwide  infant 
mortality  and  disability.  A  recently 
completed  randomized  prevention  trial  by  the 
British  Medical  Research  Council  (MRC) 
Vitamin  Study  Group  indicated  that  daily 
oral  supplementation  with  folic  acid  before 
conception  and  during  pregnancy 
substantially  reduces  the  risk  of  neural  tube 
defects  among  women  who  have  had  a 
previously  affected  pregnancy.  Based  on 
these  fmdings  and  other  scientific  evidence, 
on  August  2, 1991,  CDC  released  interim 
recommendations  for  supplementation  with 
folic  acid  to  prevent  the  recurrence  of  neural 
tube  defects. 

An  invited  group  of  qualified 
individuals  will  review  the  MRC 
findings  along  with  other  scientific 
evidence  during  the  September  26 
meeting.  These  individuals  will  provide 
CDC  with  their  individual 
recommendations  regarding  the 
formulation  of  guidelines  for  the  use  of 
folic  acid  supplementation  for  the 
prevention  of  the  occurrence  of  neural 
tube  defects  in  women  who  have  not 
had  previously  affected  pregnancy. 

At  the  September  27  meeting,  in  light 
of  this  new  scientific  evidence,  a  second 
group  of  invited  qualified  individuals 
will  provide  CDC  with  their  individual 
recommendations  regarding  the  final 
study  design  of  the  Randomized 
Controlled  Trial  in  China  of  the  Use  of 
Periconceptional  Vitamin  Supplements 
to  Prevent  Spina  Bifida  and 
Anencephaly. 

At  the  conclusion  of  each  morning  and 
afternoon  session,  all  attendees  will 
have  an  opportunity  to  provide  oral 
and/or  written  comments  for  the  record. 

For  a  period  of  15  days  following  the 
meetings,  through  October  12, 1991,  the 
official  record  of  the  meetings  will 
remain  open  in  order  that  writ'en 
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comments  may  be  subkdtted 
made  part  of  the  record 
be  mailed  to  the  conta|ct 
below. 

Contract  Person  for\Additional 
Information:  ].  David 
Ph.D..  Chief,  Birth  Defect 
Diseases  Branch.  Divi 
Defects  and  Developniental 
MailstopF45.  NCEHIC: 
Clifton  Road,  NE.  Atle  nt 
30333.  telephone  404/488-^370 
236^370. 

Dated:  September  6. 1^ 
Elvin  Hilyer, 

Associate  Director  for  Po  I 
Centers  for  Disease  Cont 
(FR  Doc.  91-21931  Filed  ^11-91;  8:45  am 
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and  be 
Comments  may 
person  listed 


rickson.  D.D.S.. 
8  and  Genetic 
lion  of  Birth 

Disabilities. 
CDC.  1600 
a,  Georgia 
orFTS 


'icy  Coordination. 

hi. 


Food  and  Drug  AdnHfiistration 
[Docket  Na»1N-0360] 

Drug  Export;  Blood  Grouping 
Reagents:  Murine  Moftoctonal  Antl-A, 
Antt-B,  and  Antt-A,B 

agency:  Food  and  Dnjg  Administration, 

HHS. 

action:  Notice. 


SUMMAAY:  The  Food  a  id  Drug 


is  announcing 
Corp.  has  filed  an 
approval  for  the 


nformation  on 


Administration  (FDA) 
that  Organon  Teknika 
application  requesting  i 
export  of  the  biologici  1  product  Murine 
Monoclonal  Anti-A,  /  nti-B.  and  Anti- 
A.B  Blood  Grouping  R  'agents  to  The 
Netherlands. 
addresses:  Relevant 
this  application  may  oe  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  A  dministration,  rm. 
1-23, 12420  Parklawn  :  )r..  Rockville.  MD 
20857,  and  to  the  conti  ict  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  ur  der  the  Drug 
Export  Amendments  /  ict  of  1986  should 
also  be  directed  to  the  contact  person. 
FOR  RJfrTHER  INFORMATION  CONTACT: 
Boyd  Fogle,  Jr..  CeateB  for  Biologies 
Evaluation  and  Resea  ch  (HFB-120), 
Food  and  Drug  Admir  istration.  5600 
Fishers  Lane.  Rockvilfe,  MD  20857,  301- 
295-8191.  ] 

SUPPLEMENTARY  INfOI  IMATION:  The  Drug 
Export  Amendments  i  Lct  of  1986  (Pub.  L. 
99-660)  (section  802  o 
Drug,  and  Cosmetic  A:t  (the  act)  (21 
use.  382))  provides  fiat  FDA  may 
approve  applications 


biological  products  th  it  are  not 


currently  approved  in 
Section  802(b)(3)(B)  o 
the  requirements  that 


application  for  appro>  al.  Section 


or  the  export  of 


the  United  States, 
the  act  sets  forth 
must  be  met  in  an 


802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Organon  Teknika  Corp..  100  Akzo  Ave.. 
Durham,  NC  27704,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  Murine 
Monoclonal  Anti-A,  Anti-B,  and  Anti- 
A,B  Blood  Grouping  Reagents  to  The 
Netherlands.  BCA  Monoclonal  Blood 
Grouping  Reagents  Anti-A,  Anti-B,  and 
Anti-A,B  Blend  are  prepared  from 
monoclonal  antibodies  secreted  by 
murine  hybridoma  cell  lines  grown  in 
tissue  culture  medium.  The  Anti-A. 
Anti-B,  and  Anti-A.B  reagents  are  used 
for  the  detection  of  the  A  and  B  antigens 
and  their  subgroups  on  human  red  blood 
cells.  The  application  was  received  and 
filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  August  16. 
1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  23, 
1991.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  August  29. 1991. 
Thomas  S.  Bozzo, 

Director.  Office  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research. 
[FR  Doc.  91-21941  Filed  9-11-91;  &45  am] 
BtLUNO  COOC  41«>-01-4i 


[Docket  No.  91N-03821 

Drug  Export;  OPUS^  Anti  HIV  1  +  2 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  PB  Diagnostic  Systems.  Inc..  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
OPUS'  Anti  HIV  1  +  2  to  Denmark. 
Ireland,  The  Netherlands,  Norway, 
Sweden,  and  The  United  Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boyd  Fogle.  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
295-8191. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
use.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  Unites  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  PB 
Diagnostic  Systems,  Inc..  151  University 
Ave..  Westwood.  MA  02090,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  OPUS* 
Anti  HIV  1  -I-  2  to  Denmark,  Ireland. 
The  Netherlands,  Norway,  Sweden,  and 
The  United  Kingdom.  OPUS"  Anti  HIV  1 
-I-  2  is  an  in  vitro  qualitative  enzyme 
immunoassay  for  the  detection  of 
circulating  antibodies  to  Human 
Immunodeficiency  Virus.  Types  1  and  2 
(HIV-1  and  HIV-2)  in  serum  and  plasma 
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of  blood  donors  at  unknown  risk  for  HIV 
infection.  The  application  was  received 
and  filed  in  the  center  for  Biologies 
Evaluation  and  Research  on  August  23, 
1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  23. 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  August  30, 1991. 
Thomas  S.  Bozzo, 

Director,  Office  of  Compliance.  Center  for 

Biologies  Evaluation  and  Research. 

(FR  Doc.  91-21942  Filed  9-11-91:  8:45  am) 

■ILUNa  CODE  41M-01-H 


(Docket  No.  91N-0361] 

Drug  Export;  Vironostika  HIV-1 
Antigen  Microelisa  System 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  the  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Organon  Teknika  Corp.  has  Tiled  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Vironostika  HIV-1  Antigen  Microelisa 
System  to  The  Netherlands. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 

Boyd  Fogle,  Jr.,  Center  for  Biologies 


Evaluation  and  Research  (HFB-120). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8191. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
9»-e60)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Organon  Teknika  Corp..  100  Akzo  Ave.. 
Durham,  NC  27704,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Vironostika  HIV-1  Antigen  Microelisa 
System  to  The  Netherlands.  Vironostika 
HIV-1  Antigen  Microelisa  System  is  an 
enzyme-linked  immunosorbent  assay 
(ELISA)  for  the  qualitative  and 
semiquantitative  detection  of  the  p24 
core  antigen  of  Human 
Immunodeficiency  Virus  Type  1  (HIV-1) 
in  human  serum,  plasma,  or  cell  culture 
supernatant.  The  application  was 
received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
August  23, 1991,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m., 
and  4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  23, 
1991.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382))  and  under  authority 


delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  August  30, 1991. 
Thomas  S.  Bozzo, 

Director.  Off  ice  of  Compliance.  Center  for 

Biologies  Evaluation  and  Research. 

[FR  Doc.  91-21943  Filed  9-11-91;  8:45  ain| 
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(Docket  No.  91F-0324] 

Goodysar  TIrt  k  Rubbar  Co^  Filing  of 
Food  Additive  Petition 

aqkncy:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Goodyear  Tire  &  Rubber  Co.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  the  acid- 
catalyzed  condensation  reaction  product 
of  p-nonylphenol,  formalin,  and  1- 
dodecanethiol  as  an  antioxidant  for 
adhesives  and  rubber  articles  intended 
for  repeated  use  in  food  packaging. 

FOR  FURTHER  INFORMATION  CONTACT 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAR 
1B4259)  has  been  filed  by  the  Goodyear 
Tire  &  Rubber  Co.,  Akron.  OH  44316- 
0001.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
the  acid-catalyzed  condensation 
reaction  product  of  p-nonylphenol, 
formalin,  and  1-dodecanethiol  as  an 
antioxidant  for  adhesives,  listed  under 
21  CFR  175.105,  and  rubber  articles, 
Ksted  under  21  CFR  177.2600,  intended 
for  repeated  use  in  food  packaging. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  signiBcant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 
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Dated:  August  3a  1^ 
Fred  R.  Shank, 
Director.  Center  for  Fdpd  So fety 

Nutrition. 

|FR  Doc  91-21944  Filejl 

BIUJNQ  COOC  4K0-O1-M 


and  Applied 
9-11-91;  8:45  am] 


DEPARTMENT  OF   14E  INTERIOR 

Bureau  of  Land  Ma  nagement 
iNV-930-91-4333-11:  '*V5-91-341 

Nevada;  Temporal^  Closure  of  Certain 
Public  Lands  in  ttie  l^s  Vegas  District 
for  Management  of,  the  1991  Gold 
Coast  300  Off-HlghWay  Vehicle  (OHV) 
Race 

action:  Temporary  :losure  of  certain 
Public  Lands  in  Claik  County.  Nevada, 
on  and  adjacent  to  t  le  1991  GOLD 
COAST  300  race  coi  irse  on  October  12, 
1991.  Access  will  be  limited  to  race 
officials,  entrants.  U  w-enforcement  and 
emergency  personnal,  licensed 
permittee(s)  and  rigkt-of-way  grantees. 

SUPPLEMENTARY  iNfORtMATiON:  Certain 
public  lands  in  the  Las  Vegas  District. 
Clark  County,  Neva  la  will  be 
temporarily  closed  1 3  public  access  from 
0001  hours,  October  12, 1991.  to  2400 
hours,  October  12, 1  )91,  to  protect 
persons,  property,  a  id  public  land 
resources  on  and  ac  jacent  to  the  High 
Desert  Racing  Asso  iation  (HDRA)  1991 
GOLD  COAST  300  ( )HV  race  course. 
Spectators  are  restn  cted  to  the  Start/ 
Finish,  and  the  high  speed  test  section, 
miles  55.0  to  59.3  ale  ng  the  paved 
frontage  road  only. 

These  temporary  :losures  and 
restrictions  are  mads  pursuant  to  43 
CFR  Part  8364.  The  |  lublic  lands  to  be 
closed  or  restricted  tre  those  lands 
adjacent  to  and  inci  jding  roads,  trails 
and  washes  identifii  id  as  the  1991  Gold 
Coast  300  OHV  race  course. 

The  following  pub  lie  lands  restricted 
or  closed  are  descri  led  as:  The  Sloan 
area.  T.  23  S..  R.  61 1 1.,  all  of  sections  31, 
32.  and  33;  T.  23  S..  1 1.  60  E.,  all  of  section 
36.  The  Hidden  Vail  ;y  area.  T.  24  S.,  R. 
61  E..  all  of  sections  1  through  36.  The 
Erie  area.  T.  24  S..  R  60  E..  all  of 
sections  1  through  3  J.  The  Jean  area.  T. 
25  S.,  R.  59  E.,  all  of  sections  1  through 
36.  The  Jean  Lake  ai  ea.  T.  25  S.,  R.  60  E.. 
all  of  sections  1  thrcugh  36.  The 
McCullough  Pass  ar  ;a.  T.  25  S..  R.  61  E.. 
all  of  sections  1  thrc  ugh  36.  The  Roach 
Lake  area.  T.  26  S..  1 L  59  E.,  all  of 
sections  1  through  3  >.  The  Beer  Bottle 
Pass  area,  T.  26  S..  i :.  60  E..  all  of 
sections  1  through  3 }. 

The  above  legal  li  nd  descriptions  are 
for  public  lands  wit  tin  Clark  County, 
Nevada.  A  map  sho  wing  specific  areas 


closed  to  public  access  is  available  from 
the  following  BLM  office:  The  Las  Vegas 
District  Office.  P.O.  Box  26569.  Las 
Vegas.  Nevada  89128  (702)  647-5000. 
Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
Part  8364  may  be  subject  to  the  penalties 
provided  in  43  CFR  8360.7. 

Dated  August  29. 1991. 
Ben  F.  Collins, 
District  Manager,  Las  Vegas  District. 

IFR  Doc.  91-21955  Filed  9-11-91;  8:45  am| 

atUMQ  CODE  4310-HC-« 


(AZ-02<M)1-4212-12;  AZA  25666] 

Realty  Action:  Exchange  of  Public 
Land;  Pinal  and  Pima  Counties,  Arizona 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

Portions  of  all  public  lands  within  the 
following  towmships.  ranges  and 
sections  are  being  considered  for  - 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976.  43  U.S.C.  1716. 

Gila  and  Sail  River  Meridian.  Arizona 

(a)  Pinal  County 

T.  9  S..  R.  6  E.,  sec  5. 
T.10S..R.6E..  sec.30.31. 

(b)  Pima  County 

T.  11  S..  R.  6  E..  sees.  3.  5.  8.  7, 10. 

T.  11  S.,  R.  8  E..  sees.  1.  3. 

T.  11  S.,  R.  9  E..  sees.  6, 10. 11. 12. 13, 14. 15. 

21,  22,  23,  24,  25,  28,  35,  36. 
T.  11  S.,  R.  10  E.,  sec  19,  20,  29,  30. 
T.  12  S.,  R.  9  E.,  sec  1. 
T.  12  S..  R.  10  E..  sees.  6.  7. 18.  23. 
T.  14  S.,  R.  9  E.,  sees.  33,  34. 
T.  14  S.,  R.  10  E..  sees.  31.  33. 
T.  14  S..  R.  11  E.,  sec  4. 
T.  15  S.,  R.  9  E..  sees.  1,  3,  4,  9, 10, 11,  30. 
T.  15  S.,  R.  10  E.,  sees.  3,  4,  5,  6. 
Containing  24,580.23  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  will  segregate  the  affected  public 
lands,  as  described  in  this  Notice,  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws  or  Ceothermal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 


years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix.  Arizona  85027. 

Dated:  August  30. 1991. 
Henri  R.  Bisson. 
District  Manager. 
|FR  Doc.  91-21915  Filed  9-11-91:  8:45  am) 

BMXINQ  COOe  43«0-33-M 


(UT-060-01-4333-12] 

September  3, 1991. 

title:  Requirement  for  Grand  Gulch 
Permit  and  Fee. 

AGENCY:  Bureau  of  Land  Management, 
Moab. 

ACTION:  Requirement  for  Special 
Recreation  Permit  and  Fee  for  Non- 
commercial Recreational  Use  of  the 
Grand  Gulch  portion  of  the  Cedar  Mesa 
Special  Recreation  Management  Area. 

summary:  Beginning  October  1. 1991, 
the  Bureau  of  Land  Management  will 
require  special  recreation  permits  and 
fees  for  overnight,  non-commercial 
recreation  use  in  the  Grand  Gulch 
portion  of  the  Cedar  Mesa  Special 
Recreation  Management  Area.  The  area 
where  these  requirements  will  be  in 
effect  corresponds  to  the  area 
designated  by  the  Secretary  of  the 
Interior  as  the  Grand  Gulch  Primitive 
Area  located  in  San  Juan  County.  Utah. 

The  permit  requirement  will  provide 
information  useful  in  the  development  of 
a  more  intensive  resources  protection 
program  for  the  Grand  Gulch.  Fees 
collected  from  individual,  non- 
commercial visitors  will  be  used  to 
augment  protection  of  the  Grand  Gulch's 
outstanding  cultural  and  primitive 
recreation  values. 
SUPPLEMENTARY  INFORMATION:  The 
Grand  Gulch  contains  the  greatest 
concentration  of  Anasazi  Indian  cultural 
remnants  contained  on  the  Public  Lands 
managed  by  the  Bureau  of  Land 
Management  and  is  known  for  its 
excellent  backpacking  opportunities. 
The  Grand  Gulch  has  been  managed  to 
protect  these  values  since  1970  when  the 
Secretary  of  the  Interior  designated  it  as 
a  Primitive  Area.  The  Grand  Gulch  is 
the  most  well-known  portion  of  the 
Cedar  Mesa  Area  of  Critical 
Environmental  Concern  and  is  included 
within  the  boundary  of  the  Grand  Gulch 
Complex  Wilderness  Study  Area. 

In  the  last  five-year  period,  the  Grand 
Gulch  has  experienced  a  rapid  growth  in 
recreation  use.  Increased  visitation  to 
this  sensitive  area  has  magnified  the 
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need  to  reduce  adverse  resource  impacts 
and  user  conflicts.  Special  recreation 
permits  and  recreation  use  fees  will 
assist  with  monitoring  use  and 
improving  management  of  the  area. 

The  fee  for  overnight  non-commercial 
recreation  use  mast  be  paid  when 
entering  the  Grand  Gulch.  The  fee  for 
such  use  is  initially  set  at  $5.00  per 
person  per  trip  into  the  Grand  Gulch. 
The  amount  of  the  fee  is  based  upon  the 
fee  schedule  of  $1.50  per  person  per  user 
day  established  in  the  Bureau  of  Land 
Management's  Final  Special  Recreation 
Permit  Policy  (43  CFR  part  8370) 
published  February  10. 1984  and  the 
average  length  of  overnight  trips  into  the 
Grand  Gulch.  The  fee  may  very  in  the 
future  subject  to  changes  in  the  fee 
schedule  and  the  average  length  of  stay 
in  the  Grand  Gulch  as  determined  by 
permft  data.  Self-serve  permit  and  fee 
collection  stations  will  be  available  at 
trailheads  leading  into  the  Grand  Gulch 
and  at  the  Kane  Gulch  Ranger  Station 
adjacent  to  the  Grand  Gulch. 

Advance  reservations  for  non- 
commercial recreational  use  are 
required  for  individuals  or  groups 
planning  to  utilize  pack  or  saddle  stock 
within  Grand  Gulch.  Persons  with  an 
advance  reservation  for  pack  or  saddle 
stock  may  obtain  their  permit  and  pay 
their  fee  as  described  above. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Leah  Quesenberry,  Outdoor  Recreation 
Planner,  Bureau  of  Land  Management. 
San  Juan  Resource  Area,  P.O.  Box  7. 
Monticello.  UT  84535  (801)  587-2141. 
Gene  Nodine, 
District  Manager. 
|FR  Doc.  91-21914  Filed  9-11-91;  8:45  am| 

BILUNQ  COOE  4310-OO-II 

[AZ-050-4380-11] 

Arizona:  Long-Term  Visitor  AFea 
Program  for  1991-1992  and 
Subsequent  Use  Seasons;  Revision  to 
Existing  Supplementary  Rules  Yuma 
District,  AZ,  and  Calffomia  Desert 
District,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Changes  to  the  Long-Term 
Visitor  Area  Program  for  the  1991-1992 
and  subsequent  use  seasons,  and 
revisions  to  and  establishment  of 
supplementary  rules  in  the  Yuma 
District,  Arizona,  and  the  California 
Desert  District,  California. 

summary:  The  Bureau  of  Land 
Management's  Yuma  District  and 
California  Desert  District  announce 
revisions  to  the  Long-Term  Visitor  Area 
Program.  The  Program,  which  was 


instituted  in  1983,  established 
designated  long-term  visitor  areas  and 
identified  an  annual  long-term  use 
season  from  September  15  to  April  15. 
During  the  long-term  use  season,  visitors 
who  wish  to  camp  on  public  lands  in 
one  location  for  extended  periods  must 
stay  in  the  designated  long-term  visitor 
areas  and  purchase  a  long-term  visitor 
area  permit 

Beginning  with  the  1991-1992  use 
season,  the  following  modifications  are 
being  made  to  the  supplemental  rules 
that  apply  to  the  long-term  visitor  areas. 

In  addition  to  rules  of  conduct  set 
forth  in  title  43  of  the  Code  of  Federal 
Regulations  (CFR).  9  8365.1-6,  the 
following  changes  to  the  long-term 
visitor  area  supplen^entary  rules 
established  September  15, 1989.  apply  to 
designated  long-term  visitor  areas. 

a.  Stipulation  1  shall  be  reworded  to 
read  as  follows: 

1.  The  permit  A  permit  is  required  to 
occupy  a  campsite  in  a  designated  long- 
term  visitor  area  between  September  15 
and  April  15.  The  long-term  visitor  area 
permit  authorizes  the  permittee  to 
occupy  a  campsite  within  any 
designated  long-term  visitor  area,  using 
those  camping  or  dwelling  unit(s) 
indicated  on  the  permit  receipt,  between 
the  period  of  September  IS  and  April  15. 
A  fee  of  $25  is  charged  for  the  long-term 
visitor  area  permit  regardless  of  the 
length  of  stay.  No  refund  will  be  made 
on  permit  fees.  Length  of  stay  in  any 
long-term  visitor  area  between  April  16 
and  September  14  is  limited  to  14  days 
within  any  28-day  period. 

b.  Stipulation  2  shall  be  reworded  to 
read  as  follows: 

2.  Permit  revocation.  The  authorized 
officer  may  revoke  without 
reimbursement  any  long-term  visitor 
area  permit  issued  to  any  person  when 
the  permittee  violates  any  Bureau  of 
Land  Management  rule  or  regulation  or 
when  the  permittee,  permittee's  family, 
or  guests'  conduct  is  inconsistent  with 
the  goals  of  the  Bureau  of  Land 
Management's  Long-Term  Visitor  Area 
Program.  Failure  to  return  any  long-term 
visitor  area  permit  or  sticker  to  any 
authorized  officer  upon  demand  is  a 
violation  of  this  supplemental  rule.  Any 
permittee  whose  permit  is  revoked  must 
remove  all  property  and  leave  the  long- 
term  visitor  area  system  within  12  hours 
of  notice.  The  revoked  permittee  will  not 
be  allowed  back  into  any  long-term 
visitor  area  in  Arizona  or  California  for 
the  remainder  of  the  long-term  visitor 
area  season. 

c.  Stipulation  3  shall  be  reworded  to 
read  as  follows: 

3.  The  permit  sticks.  The  permit 
sticker  mnst  be  affixed  in  a  clearly 
visible  location  at  the  time  of  purchase 


with  the  adhesive  backing  to  the 
camping  unit  (ie..  trailer,  caniper.  or 
motor  home).  Post  the  supplemental 
sticker,  if  issued,  on  the  lower  passenger 
side  of  the  windshield  of  the  towing  or 
secondary  vehicle.  The  sticker  must  be 
affixed  as  designated  to  be  valid.  A 
maximum  of  two  (2)  secondary  vehicles 
is  permitted. 

d.  Stipulation  5  shall  be  reworded  to 
read  as  foHows: 

5.  Guest  policy.  Guests  are  permitted 
to  stay  with  a  sponsoring  long-term 
visitor  area  permit  holder  for  7  days 
upon  purchase  of  a  $10  guest  permit.  The 
long-term  visitor  area  permit  aotborizes 
permittees  to  have  overnight  guests 
provided  the  guests  have  obtained  a 
guest  permit  Long-term  visitor  area 
permittees  may  have  a  maximum  of  four 
guests  with  permits  at  any  one  time.  A 
one-time.  7-day  guest  permit  extension 
is  allowed  for  the  full  cost  of  a  second 
guest  permit  To  purchase  a  guest 
permit  guests  are  required  to  register 
with  the  Campground  Host  or  other 
designated  Bureau  of  Land  Management 
representatives.  Proof  of  registration  is  a 
guest  permit  form.  Guests  must  stay 
within  150  feet  of  the  long-term  visitor 
area  permittee.  The  guest  is  responsible 
for  obeying  all  applicable  rules  and 
regulations.  The  guest  registration  form 
must  be  displayed  on  the  guest's 
primary  vehicle  on  the  passenger  side  of 
the  windshield.  No  refund  will  be  made 
on  the  guest  permit  fees.  Guest  fees  are 
not  apphcable  towards  the  purchase  of 
an  long-term  visitor  area  permit. 

e.  Stipulation  11  shall  be  reworded  to 
read  as  follows: 

11.  Dumping.  Absolutely  no  dumping 
of  sewage  or  garbage  on  the  ground. 
This  includes  motor  oil  and  any  other 
substances.  State  sanitation  laws  and 
county  ordinances  specifically  forbid 
these  practices.  Sanitary  dump  station 
locations  are  shown  in  the  long-term 
visitor  area  brochure.  Dumping  of  gray 
water  is  prohibited  unless  otherwise 
posted. 

f.  Stipulation  12  shall  be  reworded  to 
read  as  follows: 

12.  Self-contained  vehicles.  In  Pilot 
Knob.  Dunes  Vista,  Midland.  Tamarisk, 
and  Hot  Springs  Long-Term  Visitor 
Areas,  camping  is  restricted  to  self- 
contained  camping  units  only.  Self- 
contained  units  must  have  a 
permanently  affixed  wastewater  holding 
tank  of  10-gallon  minimum  capacity. 
Port-a-potty  systems,  systems  that 
utilize  portable  holding  tanks,  or 
permanent  holding  tanks  (A  less  than  10- 
gallon  capacity  are  not  considered  to  be 
self  contained.  The  La  Posa  Long-Term 
Visitor  Area  is  restricted  to  self- 
contained  camping  units  except  within 
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500  feet  of  Bureau 
vault  toilet.  The 
Term  Visitor  Area 
self-contained  unit  i 
Mesa  area. 

g.  Stipulation  16 
read  as  follows: 

16.  Parking.  For 
privacy,  a  minimui^ 
between  dwelling 
campfires  is  requi 

h.  Stipulation  28 
will  read  as  follow  i 

28.  Mule  Mountain 
Area.  All  camping 
and  Coon  Hollow 
restricted  to  desi; 

i.  Stipulations  28 
renumbered  to  sti 
33. 

j.  Additionally 
reworded  to  read 

32.  Structures 
structures  of  any 
must  conform  to 
includes  but  is  not 
runs,  storage  units 
alterations  to  the 
allowed.  Painting 
otherwise  damagi 
archaeological  feaiure 

All  other  stipulai  ions 
on  September  15, 
same. 


Land  Management 
In^erial  Dam  Long- 
s  also  restricted  to 
except  in  the  South 

shall  be  reworded  to 

our  safety  and 
of  15  feet  of  space 
I  [nits,  vehicles,  and 
r>d. 
shall  be  added  and 

Long-Term  Visitor 
within  Wiley  Well 
campgrounds  is 
ted  sites  only, 
through  32  shall  be 
pjulations  29  through 


igra 


na 


ing 


.as 
'■and 
t)  pe  i 
pc  sted 


s|ipulation  32  shall  be 
follows: 

landscaping.  Fixed 
are  restricted  and 
policies.  This 
imited  to  fences,  dog 
and  windbreaks.  No 
tural  landscape  are 
r^cks  or  defacing  or 
any  natural  or 
is  prohibited, 
as  established 
shall  remain  the 


1)89, 


INFOIIMATIONI 

Outd 


September  15, 1991. 

contact: 

oor  Recreation 
s  rict,  3150  Winsor 
At  zona  85365,  602-726- 
Rohdlt,  Outdoor 

California  Desert 

prings  Boulevard, 

rn  a  92507,  714-653- 


EFFECTIVE  DATE: 

FOR  FURTHER 

Don  Applegate, 
Planner,  Yuma  Di 
-^venue,  Yuma. 
63q0;  or  Chris 
ReCfeation  Plannei , 
District,  6221  Box  S 
Riverside,  Califo 
1359, 

'supplementary  information:  The 

purpose  of  the  Loni-Term  Visitor  Area 
Program  is  to  provi  de  areas  for  long- 
term  winter  campii  ig  use.  The  sites 
designated  as  long  term  visitor  areas 
are,  in  most  cases,  the  traditional  use 
areas  of  long-term  »'isitors.  Designated 
sites  were  selectee  using  criteria 
developed  during  t  le  land  management 
planning  process,  i  nd  environmental 
assessments  were  ;ompleted  for  each 
site  location. 

The  Program  wa  i  established  to 
safely  and  properl    accommodate  the 
increasing  demanc  for  long-term  winter 
visitation  and  to  piovide  natural 
resource  protection  through  improved 
management  of  thi  j  use.  The  designation 
of  long-term  visitoi  areas  assures  that 
speciHc  locations  <  re  available  for  long- 
term  use  year  aftei  year  and  that 
inappropriate  area  i  are  not  used  for 
extended  periods. 


Visitors  may  camp  without  a  long- 
term  visitor  area  permit  outside  of  long- 
term  visitor  areas,  on  public  lands  not 
otherwise  posted  or  closed  to  camping, 
for  up  to  14  days  in  any  28-day  period. 
The  Mule  Mountain  Long-Term  Visitor 
Area  is  also  opert  to  short-term  camping 
without  a  long-term  visitor  area  permit 
for  a  period  not  to  exceed  14  days. 

Authority  for  the  designation  of  long- 
term  visitor  areas  is  contained  in  43  CFR 
8372.0-3  and  0-5(g).  Authority  for  the 
establishment  of  a  Long-Term  Visitor 
Area  Program  is  contained  in  43  CFR 
8372.1,  and  for  the  payment  of  fees  is 
contained  in  36  CFR  71. 

The  authority  for  establishing 
supplementary  rules  is  contained  in  CFR 
title  43,  chapter  11  8365.1-6.  The  long- 
term  visitor  area  supplementary  rules 
have  been  developed  to  meet  the  goals 
of  individual  resource  management 
plans.  These  rules  will  be  available  in 
each  local  office  having  jurisdiction  over 
the  lands,  sites,  or  facilities  affected  and 
posted  near  and/or  within  the  lands, 
sites,  or  facilities  affected.  Violations  of 
supplementary  rules  are  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Maps  showing  the  location  of  all  long- 
term  visitor  areas  are  available  at  both 
the  California  Desert  District  and  Yuma 
District  Offices. 

Dated:  September  3. 1991. 
Ed  Hastey. 
State  Director.  California. 

Dated:  August  6. 1991. 
Larry  P.  Bauer. 

Acting  State  Director,  Arizona. 
(FR  Doc.  91-21916  Filed  9-11-91;  8:45  am) 
aiLUNQ  COOE  4310-33-M 

[ID-942-01-4730-12] 

Idaho:  Filing  of  Plats  of  Survey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  September  4, 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines,  1901  and 
1904  meanders  of  the  Salmon  River,  and 
Mineral  Survey  Nos.  1925  and  2022;  the 
subdivision  of  certain  sections  and  the 
survey  of  a  partition  line  in  the  NW  '/« 
of  section  13.  T.  26  N..  R.  1  E..  Boise 
Meridian.  Idaho,  Group  No.  726.  was 
accepted  August  21. 1991. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral 


Survey,  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 

Dated:  September  4, 1991. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  91-21956  Filed  9-11-91:  8:45  am) 
BlUJNa  COOE  431«-a6-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  Aug. 
31, 1991.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  27. 1991. 
Carol  0.  Shull, 
Chief  of  Registration.  National  Register 

ALABAMA 

Hale  County 

Hatch  House.  Jet.  of  AL 14  and  Norfleel  Rd.. 
Hale  vicinity.  91001483 

Lawrence  County 

Holland.  Thomas.  House.  Off  Alt.  US  72  S  of 
Hillsboro.  Hillsboro  vicinity,  91001478 

St.  Clair  County 

Ash.  John.  House.  US  411  W  of  }ct.  with  US 

231,  Ashville  vicinity,  91001479 
Newton,  Rev.  Thomas,  House,  S  of  US  411,  W 

of  jet.  with  US  231,  Ashville  vicinity, 

91001460 

COLORADO 

Mesa  County 

Grand  Valley  Diversion  Dam.  Across 
Colorado  R.  N  of  jet.  with  Plateau  Cr.,  8  mi. 
NE  of  Palisade,  Palisade  vicinity,  91001485 

DISTRICT  OF  COLUMBL\ 

District  of  Columbia  State  Equivalent 

City  Tavern,  3206  M  St.,  NW.,  Washington. 

91001469 
Commercial  National  Bank,  1405  G  St..  NW., 

Washington,  91001486 
Miner  Normal  School,  2565  Georgia  Ave., 

NW.,  Washington,  91001490 

MISSOURI 
Dunklin  County 

Campbell  Commercial  Historic  District, 
Roughly  bounded  by  Magnolia  St.,  Martm 
Ave.,  Locust  St.  and  the  St.  Louis  ft 
Southwest  RR  tracks,  Campbell,  91001482 
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NEW  JERSEY 
Essex  County 

Clencoe.  698  Martin  Luther  King  Blvd.. 
Newark.  91001481 

Morris  County 

Mount  Freedom  Presbyterian  Church,  Jet.  of 
Sussex  Tpk.  and  C^ch  Rd..  Randolph 
Township.  Mount  Freedom.  91001484 

Somerset  County 

Liberty  Comer  Historic  District,  Roughly.  |ct. 
of  Church  St.  and  Valley  and  Lyons  Rds. 
and  area  W  and  SW.  Bernards  Township, 
Liberty  Comer.  91001477 

NORTH  CAROUNA 

Alleghany  County 

VogJer,  William  T,  Cottage,  NC  1478  E  side, 
approx..  1.3  mi.  NE  of  US  21.  Roaring  Gap, 
91001492 

'  Halifax  County 

Grace  Episcopal  Church,  404  Washington 
Ave..  Weldon.  91001493 

OHIO 

Cuyahoga  County 

Gates  Mills  Historic  District  [Gates  Mills 
MPS],  Roughly,  along  Berkshire.  Chagrin 
River,  Epping.  Old  Mill  and  Sherman  Rds., 
Gates  Mills.  91001491 

Jefferson  County 

North  End  Neighborhood  Historic  District. 
Roughly,  N,  Fourth  St.  from  Dock  St.  to 
Franklin  Ave.  and  E  side  of  jd  of  Franklin 
and  N.  Fifth  St..  Steubenville.  91001488 

Montgomery  County 

Shawen  Acres,  3304  N.  Main  St..  Dayton. 
91001487 

[FR  Doc.  91-22006  Filed  9-11-91:  8:45  am] 

nLUNQ  CODE  43tO-70-M 


Mississippi  River  Coirldor  Study 
Commission  RHecUng 

aqb<CY:  National  Park  Service,  Interior. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  appendix 
(1988), 

DATES  AND  TIME:  October  17, 1991,  8  a.m. 
to  5  p.m.,  October  18. 1991,  8  ajn.  to 
Noon. 

ADDRESSES:  Days  Inn,  2325  Bainbridge 
Street,  La  Crosse,  Wisconsin  54603, 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  pubUc  are 
Umited  and  persons  will  be 
accommodated  on  a  first  come,  Hrst 
served  basis.  The  Chairman  will  permit 
attendees  to  address  the  Commission, 
but  may  restrict  the  length  of 


presentations.  An  agenda  will  be 
available  from  the  National  Park 
Service,  Midwest  Region,  1  week  prior 
to  the  meeting. 

This  is  also  to  notify  all  concerned 
and  interested  parties  that  because  the 
Federal  Government's  fiscal  year  1992 
begins  on  October  1, 1991,  there  is  a 
possibility  that  btidget  authority  may  not 
be  available  in  time  to  allow  this 
meeting  to  occur.  If  no  appropriations  or 
continuing  resolution  has  been  passed, 
or  if  budget  authority  is  for  any  other 
reason  not  available,  the  meeting  may 
be  cancelled  on  very  short  notice.  Those 
planning  to  attend  may  telephone  Ms. 
Judy  Skipski,  Planning  and 
Environmental  Quality.  National  Park 
Service,  1709  Jackson  Street,  Omaha. 
Nebraska  68102,  at  402-21-3481  prior  to 
October  15  to  ascertain  the  status  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT 
David  N.  Giveti,  Associate  Regionai 
Director.  Planning  and  Resources 
Preservation.  National  Park  Service, 
Midwest  Region,  1709  Jackson  Street 
Omaha.  Nebraska  68102.  (402)  221-3082. 

SUPPLEMENTARY  INFORMATION:  The 

Mississippi  River  Corridor  Study 
Commission  was  established  by  P.L. 
101-398,  September  28, 1990. 

Dated:  September  S.  1991. 
William  W.  Scbrak. 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc  91-22005  Filed  9-11-91:  8:45  am] 

MLUNO  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Institution  of  Magnesium  From  Canada 
and  Norway 

(Investigations  No*.  701-TA-309  and  310 
and  731-TA-528  and  529  (Freftrnhnry)) 

agency:  International  Trade 
Commission. 

action:  Institution  and  scheduling  of  a 
preliminary  countervailing  duty  and 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos, 
701-TA-309  and  310  (Preliminary)  under 
secHon  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  and  Norway  of 


primary  magnesium.'  that  are  alleged  to 
be  subsidized  by  the  Governments  of 
Canada  and  Nor>vay. 

The  Commission  hereby  also  gives 
notice  of  the  institution  of  preliminary 
antidumpmg  investigations  Nos.  731- 
TA-528  and  529  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  o* 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  and  Norway  of 
primary  magnesium,  that  are  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value.  The  Commission  must 
complete  preliminary  countervailing 
duty  and  antidumping  investigations  in 
45  days,  or  in  these  cases  by  October  21, 
1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  pari  201)  and  part  207. 
subparts  A  and  B  (19  CFR  part  207) 

EFFECTIVE  DATE:  September  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Fred  Fischer  (202-205-3179),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  E>C  20436,  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810,  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background, — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  September  5. 1991,  by 
Magnesium  Corp.  of  America 
(MagCorp).  Salt  Lake  City.  UT. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 


'  The  merchandise  covered  by  these 
investigationa  i«  primary  magnesium  whether  pure 
or  alloyed.  Pure  magnesium  is  provided  for  in 
subheading  8104.1100.00  of  the  Harmontxed  Tariff 
Schedule  of  the  United  States  (({TS).  and  is  defined 
as  unwrought  magnesium  containing  al  least  99.8 
percent  magnesium  by  weight.  Magnesium  alloys 
are  provided  for  in  subheading  8104.1900.00  of  the 
HTS.  and  are  defined  as  unwrought  magnesium 
containing  less  than  99.8  percent  magnesium  by 
weight,  with  magnesium  being  the  largest  metallic 
element  in  the  alloy  by  weight. 
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§1  2ni.ll  and  207 10  of  the  commissions 
rules,  not  later  th)  n  seven  (7)  days  after 
publication  of  this  notice  in  the  Federal 
Kegister.  The  Seci  etary  will  prepare  a 
publ'c  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  vho  are  parties  to  these 
investigations  up(  n  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  disclos  ire  of  business 
proprietary  infon  lation  (BPI)  under  an 
administrative  pr  Hective  order  (APO) 
and  BPI  service  h  st. — Pursuant  to 
§  207.7(a)  of  the  C  ommission's  rules,  the 
Secretary  will  ma  ce  BPI  gathered  in 
these  preliminary  investigations 
available  to  authc  rized  applicants  under 
the  APO  issued  ir  the  investigations, 
provided  that  the  application  is  made 
not  later  than  sev  ;n  (7)  days  after  the 
publication  of  thii  notice  in  the  Federal 
Register.  A  sepan  ite  service  list  will  be 
maintained  by  th(  Secretary  for  those 
parties  authorize(  to  receive  BPI  under 
the  APO. 

Conference. — 1  he  Commission's 
Director  of  Opera  lions  has  scheduled  a 
conference  in  con  nection  with  these 
investigations  for  9:30  a.m.  on  Thursday, 
September  26. 19<  1,  at  the  U.S. 
International  Trai  !e  Commission 
Building,  500  E  St;  eet  SW..  Washington. 
DC.  Parties  wishi:  ig  to  participate  in  the 
conference  shouh  contact  Fred  Fischer 
(202-205-3179)  no  !  later  than  Monday. 
September  23, 195 1,  to  arrange  for  their 
appearance.  Parti  js  in  support  of  the 
imposition  of  cou:  itervailing  and 
antidumping  duti(  s  in  these 
investigations  an(  parties  in  opposition 
to  the  imposition  )f  such  duties  will 
each  be  collective  ly  allocated  one  hour 
within  which  to  n  ake  an  oral 
presentation  at  th  b  conference.  A 
nonparty  who  haji  testimony  that  may 
aid  the  Commissi  Dn's  deliberations  may 
request  permissic  n  to  present  a  short 
statement  at  the  ( onference. 

Written  submii  sions. — As  provided  in 
§§  201.8  and  207.:  5  of  the  Commission's 
rules,  any  person  may  submit  to  the 
Commission  on  o  •  before  Tuesday, 
October  1, 1991,  i  written  brief 
containing  infornr  ation  and  arguments 
pertinent  to  the  s  ibject  matter  of  the 
investigations.  Pa  rties  may  file  written 
testimony  in  com  ection  with  their 
presentation  at  tl  e  conference  no  later 
than  three  (3)  daj  s  before  the 
conference.  If  bri  sfs  or  written 
testimony  contaii  i  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  ai  d  207.7  of  the 
Commission's  ruhs. 

In  accordance  vith  §§  201.16(c)  and 
each  document  filed 
I  investigations  must  be 
served  on  all  othi  ir  parties  to  the 
investigations  (as  identified  by  either 


the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Commission's 
rules. 

Issued:  September  6, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-21910  Filed  9-11-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7.  38  FR  19029. 
notice  is  hereby  given  that  on  September 
3. 1991,  a  proposed  Consent  Decree  in 
United  States  v.  Friedrich  Air 
Conditioning  &  Refrigeration  Company, 
Civil  Action  No.  SA-91-CA-0913.  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  Texas. 
San  Antonio  Division.  The  proposed 
Consent  Decree  requires  the  Defendant 
Friedrich  Air  Conditioning  & 
Refrigeration  Company  to  pay  a  civil 
penalty  of  $84,000  for  discharging 
pollutants  in  violation  of  Sections  301(a) 
and  307(d)  of  the  Clean  Water  Act.  33 
U.S.C.  1311(a)  and  1317(d),  and  the 
Federal  Categorical  Standards  as 
specified  at  40  CFR  parts  403  and  433. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  to  United  States  v.  Friedrich  Air 
Conditioning  &  Referigeration  Company, 
D.J.  Ref.  No.  90-5-1-1-3291. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Texas,  San  Antonio  Division,  727  East 
Durango  Boulevard,  San  Antonio.  Texas 
78206.  at  the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Avenue.  Dallas,  Texas  75202.  and 
at  the  Environmental  Enforcement 
Section  Document  Center.  1333  F  Street. 
NW..  suite  600.  Washington,  DC  20004 
(202-347-2072).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 


enclose  a  check  in  the  amount  of  $2.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  "Consent  Decree 
Library," 

Barry  M.  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division, 
Environmental  Enforcement  Section. 

(PR  Doc.  91-21961  Filed  9-11-91;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Semiconductor  Research  Corporation 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"), 
Semiconductor  Research  Corporation 
("SRC"),  on  July  22. 1991,  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  maintaining  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

The  following  companies  have  been 
added  to  SRC:  M/A-COM.  Inc.  as  a 
member  and  Hampshire  Instruments 
Inc..  Process  Technology  Limited. 
Prometrix  Corporation,  and  VLSI 
Standards.  Inc.  as  affiliate  members.  No 
other  changes  have  been  made  in  either 
the  membership  or  planned  activities  of 
SRC. 

On  January  7. 1985,  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  30, 1985  (50  FR  4281). 
The  most  recent  notification  of  SRC 
membership  changes  published  in  the 
Federal  Register  with  a  then  current  and 
complete  membership  list  was  filed  by 
SRC  on  October  25, 1989.  and  published 
by  the  Department  on  November  29, 
1989  (54  FR  49123-24).  Subsequent 
notifications  filed  on  February  20, 1990. 
May  16. 1990,  July  18, 1990.  and  February 
19. 1991,  were  published  on  April  5. 1990 
(55  FR  12750).  June  13. 1990  (55  FR 
23989).  August  15. 1990  (55  FR  33389- 
390),  and  March  15, 1991  (56  FR  11275), 
respectively,  disclosing  only 
membership  changes.  Notifications  filed 
on  September  24  and  October  17, 1990, 
disclosing  further  membership  changes. 
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were  published  on  November  27, 1990 

(55  FR  49349). 

Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

|FR  Doc.  91-21958  Filed  9-11-01;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Software  Productivity  Consortium 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act").  Software 
Productivity  Consortium  ("SPC").  on 
July  26, 1991.  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  maintaining  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Syscon  Corporation,  a  subsidiary  of 
i-iamischfeger  Industries,  has  been 
admitted  as  a  member  of  SPC  effective 
May  6, 1991.  Except  as  indicated  above, 
no  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  SPC. 

On  December  21. 1984.  SPC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b}  of  the 
Act  on  January  17, 1985  (50  FR  2633). 
Since  then,  SPC  filed  additional 
notifications  on  April  23, 1985. 
September  24, 1985.  December  10, 1985, 
February  13, 1986,  and  November  30, 
1989,  identifying  changes  in  its 
membership,  and  the  Justice  Department 
published  notice  of  these  changes  in  the 
Federal  Register  on  May  21, 1985  (50  FR 
20954),  October  22. 1985  (50  FR  42786). 
January  13. 1986  (51  FR  1450).  March  11, 
1986  (51  FR  8373).  and  January  10. 1990 
(55  FR  926).  respectively.  SPC  also  filed 
additional  notifications  on  December  19, 
1988.  December  27. 1988.  March  23. 1989. 
November  7, 1990,  and  March  26, 1991, 
notices  of  which  the  Department 
published  on  January  31, 1989  (54  FR 
4922).  May  4, 1989  (54  FR  19256-57), 
December  10, 1990  (55  FR  50787),  and 
August  1, 1991  (56  FR  36848). 
respectively. 
loseph  H.  Widmar, 
Director  of  Operations.  Antitrust  Division. 

[PR  Doc.  91-21959  Filed  9-11-91;  8:45  a.m.] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
UNIX  International,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("the  Act").  UNIX 
International.  Inc.  ("UNIX")  on  August 
12, 1991,  filed  an  additional  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act,  limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  January  30, 1989,  UNIX  filed  its 
original  notification  pursuant  to  section 
e(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  March  1, 
1989  (54  FR  8608).  On  May  4, 1989. 
August  1, 1989,  October  31, 1989,  January 
31, 1990,  May  1. 1990,  July  30, 1990. 
November  13. 1990,  February  6, 1991, 
and  May  17, 1991,  UNIX  filed  additional 
written  notifications.  The  Department 
published  notices  in  the  Federal  Register 
in  response  to  the  additional 
notifications  on  June  22, 1989  (54  FR 
26266),  August  17, 1989  (54  FR  33985], 
November  29. 1989  (54  FR  49124).  March 

14. 1990  (55  FR  9517),  May  21, 1990  (55 
FR  20862).  September  17, 1990  (55  FR 
38173).  December  28. 1990  (55  FR  53368), 
March  15, 1991  (56  FR  11273),  and  June 

20. 1991  (56  FR  28417),  respectively. 
As  of  August  5, 1991.  the  following 

have  become  members  of  UNIX 
International,  Inc.: 

Com  Food  Software  GMBH 

Cornell  University 

Fujifacom  Corporation 

Gradient  Technologies,  Inc. 

Mead  Data  Central 

Ngee  Ann  Polytechnic,  Singapore 

Seikosha  Co.,  Ltd. 

Sigma  Systems,  Inc. 

Swiss  Federal  Institute  of  Technology 

(EPFL) 
Tata  Unisys  Limited 
Technical  University  of  Budapest  (BME) 
Tokyo  Electric  Co.,  Ltd. 
United  States  Military  Academy 
Wal-Mart  Stores  Inc. 
Joseph  H.  Widmar. 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  91-21960  Filed  9-11-91:  8:45  am] 

BtUma  CODE  441(HI1-M 


DRUG  ENFORCEMENT 
ADMINISTRATION 

[Docket  No.  90-39] 

Dobson  Drug  Co.,  Inc.;  Revocation  of 
Registration 

On  May  4. 1990.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Dobson  Drug 
Company,  Inc.  (Respondent]  proposing 
to  revoke  the  pharmacy's  DEA 
Certificate  of  Registration,  AD1202768, 
and  deny  any  pending  applications  for 
the  renewal  of  such  registration  as  a 
retail  pharmacy.  The  statutory  predicate 
for  the  proposed  action  was  the 
controlled  substance-related  felony 
convictions  of  Wallace  Arrington.  the 
owner  and  pharmacist  of  Respondent 
pharmacy.  21  U.S.C.  824(a)(2). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Newman,  Georgia  on  January  17, 1991. 
On  June  14, 1991,  Judge  Bittner  issued 
her  opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision.  No  exceptions  were  filed  to 
Judge  Bittner's  opinion  and 
recommended  ruling  and  on  July  18. 
1991.  the  record  was  transmitted  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  Respondent  pharmacy  is  owned 
and  operated  by  Wallace  Arrington,  R. 
Ph.  On  August  9. 1988.  a  cooperating 
individual  went  to  Respondent 
pharmacy  while  being  monitored  by  the 
Georgia  Drugs  and  Narcotics  Agency. 
Upon  entering  the  pharmacy  the 
cooperating  individual  did  not  have  any 
controlled  substances  or  prescriptions  in 
his  possession.  The  cooperating 
individual  was  in  the  pharmacy  for 
approximately  five  minutes  and 
emerged  with  two  vials,  one  containing 
six  white  tablets,  later  identified  as 
glutethimide,  and  one  containing  25  blue 
and  clear  capsules,  later  identified  as 
phentermine.  both  controlled 
substances. 

On  August  16, 1988.  the  cooperating 
individual  accompanied  by  a  Georgia 
Bureau  of  Investigation  Agent,  acting  in 
an  undercover  capacity,  went  to 
Respondent  pharmacy,  asked  Wallace 
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Anington  if  he  had  any  of  "the  white 
pills",  and  was  tpld  that  he  would  not 
have  any  until  later  in  the  week.  The 
undercover  ageni  and  cooperating 
individual  returned  to  Respondent 
pharmacy  on  August  22, 1988.  at  which 
time  the  cooperating  individual  told  Mr. 
Arrington  that  hq  was  there  for  "the 
white  pills."  The  cooperating  individual 
accompanied  Wallace  Anington  to  the 
rear  of  the  pharmacy  where  Mr. 
Arrington  gave  tlie  individual  an 
injection  of  vitaiqin  B-12  mixed  with  a 
male  hormone.  N|r.  Arrington  and  the 
cooperating  indi^dual  then  returned  to 
the  front  of  the  pharmacy  where  the 
undercover  ageni  observed  Wallace 
Arrington  hand  t^e  cooperating 
individual  a  vial  pf  white  pills,  later 
identified  as  glut^thimide.  The 
undercover  agen^  then  paid  Wallace 
Arrington  for  the  Spills  and  some 
hydrocortisone  cfeam. 

At  the  hearing  in  this  matter,  there 
was  a  dispute  as  to  whether  the 
undercover  agenj  actually  saw  Wallace 
Arrington  hand  tie  cooperating 
individual  the  glutethimide.  The 
undercover  agenlj  testified  that  she  saw 
the  exchange,  however,  a  tape  recording 
made  of  the  visit  indicates  that  the 
undercover  agent  asked  the  cooperating 
individual,  "whea  did  he  give  them  to 
you?"  In  explaining  the  tape  recording, 
the  undercover  a^ent  testified  that  she 
did  in  fact  see  tha  exchange,  and 
misstated  her  inquiry,  meaning  to  ask 
the  cooperating  individual  how  Wallace 
Arrington  obtained  the  pills,  i.e.  whether 
he  took  them  from  a  shelf  or  elsewhere. 
The  administrative  law  judge  found  the 
undercover  agent  to  be  a  credible 
witness  and,  therefore,  found  that  she 
did  in  fact  see  Wallace  Arrington  give 
the  glutethimide  ■>  the  cooperating 
individual.  1 

The  undercover  agent  returned  to 
Respondent  pharmacy  on  August  25  and 
September  9. 198A,  to  attempt  to 
purchase  controlled  substances  for 
weight  control.  Oti  both  occasions,  the 
imdercover  agent]  obtained  what  she 
thought  were  controlled  substance  pills 
&om  Respondent! pharmacy.  However, 
the  pills  were  latiir  identified  as  caffeine 
and  ephedrine,  b(  tth  non-controlled 
substances. 

On  September  L3, 1988,  a  search 
warrant  was  executed  at  Respondent 
pharmacy  and  va  rious  controlled 
substance  record  t  were  seized.  In 
addition,  the  seaoch  disclosed  100-150 
prescriptions  pre-signed  by 
approximately  2G|  area  physicians.  The 
pre-signing  of  prescriptions  is  prohibited 
federally  by  21  CFR  1306.05,  and  in  1986. 
the  State  of  Georgia  passed  a  law 
specifically  prohibiting  the  practice. 


Also  discovered  dming  execution  of  the 
seareh  warrant  was  a  large  trash  bag  in 
the  back  of  the  pharmacy  containing 
hand-rolled  marijuana  cigarettes  and 
loose  white  pills,  later  identified  as 
glutethimide. 

An  accountability  audit  was 
conducted  of  Respondent  pharmacy's 
handling  of  controlled  substances  during 
the  period  May  1. 1987  to  September  13, 
1988.  The  audit  revealed  significant 
overages  and  shortages  of  Schedule  III 
and  IV  controlled  substances,  for 
example,  a  shortage  of  12.275  dosage 
units  of  phenermine.  of  41%  of  all  of  the 
phentermine  for  which  Respondent  was 
accountable  during  the  audit  period;  and 
a  shortage  of  7,120  dosage  units  of 
Valium  10  mg.,  or  approximately  64%  for 
which  Respondent  was  accountable. 
Both  overages  and  shortages  indicate 
violations  of  Georgia  and  Federal 
statutes  and  regulations.  During  the 
course  of  conducting  the  audit  the 
Georgia  Drugs  and  Narcotics  agent  did 
not  discover  any  prescriptions  written 
for  the  cooperating  individual. 

On  January  9, 1990,  Wallace  Arrington 
was  indicted  in  the  Carroll  County 
Superior  Court  and  charged  with  various 
controlled  substance  violations. 
Pursuant  to  a  negotiated  plea  agreement, 
Mr.  Arrington  pled  guilty  to  a  felony 
count  of  unlawfully  selling  glutethimide 
or  August  22, 1988,  and  to  a  felony  count 
of  unlawfully  refusing  and  failing  to 
make  and  keep  complete  records  and 
informabon  regarding  controlled 
substances  and  failing  to  account  for  all 
distribution  of  controlled  substances.  On 
February  1, 1990.  the  court  dismissed  the 
other  counts  listed  in  the  indictment, 
and  sentenced  Wallace  Arrington  to 
four  years  probation,  fined  him 
$2,500.00,  and  ordered  him  to  refrain 
fit}m  filling  prescriptions  for  six  months 
beginning  March  15, 1990. 

The  Georgia  State  Board  of  Pharmacy 
(Board)  held  a  hearing  regarding 
possible  sanctions  against  Respondent 
pharmacy  and  Wallace  Arrington 
personally.  On  June  14, 1990,  the  hearing 
officer  issued  an  initial  decision  which 
found  that  the  September  13, 1988, 
search  and  subsequent  accountabiUty 
audit  revealed  serious  shortages  and 
overages  of  potentially  abusable 
substances  and  large  quantities  of 
unlabeled  or  improperly  labeled 
controlled  substances.  The  hearing 
officer  concluded  that  Wallace 
Arrington  had  violated  numerous  state 
laws  relating  to  controlled  substances, 
including:  Failing  to  maintain  his 
pharmacy  in  the  manner  prescribed  by 
law;  failing  to  liiaintain  accurate 
records;  holding  adulterated  or 
misbranded  drugs;  failing  to  acquaint 


himself  with  the  laws,  rules  and 
regulations  of  the  Board;  and  failing  to 
maintain  sufficient  controls  against 
diversion  of  controlled  substances. 

The  hearing  officer  recommended  that 
Wallace  Arrington's  pharmacy  license 
be  suspended  for  five  years  with  the 
suspension  stayed  after  September  15. 
1990,  provided  that  he  complete,  at  his 
own  expense.  20  hours  of  Board 
approved  continuing  pharmaceutical 
education  in  the  subject  matter  of 
recordkeeping,  dispensing,  selling, 
disposing  of  and  inventory  of  controlled 
substances.  The  hearing  officer  also 
recommended  that  Wallace  Anington 
and  Respondent  pharmacy  pay  fines 
totallmg  $2,500.00.  On  July  19, 199a  the 
Board  issued  a  final  decision  in  which  it 
adopted  the  findings  of  fact  conclusions 
of  law  and  recommended  decision  of  the 
hearing  officer. 

Respondent  pharmacy  asserts  that 
Wallace  Arrington  never  unlawfully 
sold  controlled  substances  to  the 
cooperating  individual.  The 
administrative  law  judge  did  not  credit 
Wallace  Arrington's  testimony  in 
support  of  this  assertion.  First  Judge 
Bittner  found  that  Mr.  Arrington  was 
frequently  less  than  responsive  to 
questions  posed  during  cross 
examination  and  gave  the  overall 
impression  that  he  was  more  concerned 
with  tailoring  his  testimony  to  fit  his 
defenses  than  with  telling  the  truth. 
Second,  Wallace  Anington  pled  guilty  to 
unlawfully  selling  glutethimide  to  the 
cooperating  individual  on  August  22. 
1988. 

Respondent  pharmacy  contends,  the 
cooperating  individual,  who  has  a 
lengthy  criminal  record,  stole  the 
substances  from  the  pharmacy.  In 
support  of  this  assertion,  Wallace 
Arrington  explained  at  the  hearing  that 
prior  to  his  arrest  in  September  1988,  his 
customers,  including  the  cooperating 
individual,  moved  freely  throughout  the 
store  and  pharmacy  area,  and  thus  had 
access  to  the  controlled  substances. 

Wallace  Arrington  testified  that  he 
did  not  suspect  that  controlled 
substances  were  being  stolen  from 
Respondent  pharmacy  until  "about  the 
time  that  all  this  started."  apparently 
referring  to  the  investigation,  audit  and 
arrest.  However,  Wallace  Arrington  also 
testified,  somewhat  inconsistently,  that 
prior  to  the  cooperating  individual's 
frequent  visits  to  Respondent  pharmacy, 
another  individual  stole  a  bottle  of  500 
Valium  and  then  returned  the  drugs 
before  Mr.  Arrington  knew  they  were 
missing. 

Respondent  also  argues  that  the 
accountability  audit  was  flawed 
because  it  was  performed  while  Wallace 


Federal  Register  /  V61.  56.  No.  15^  /Thursday.  September  12.  W91  /  Notice 


^48447 


Arrington  was  in  jail  and  therefore  not 
able  to  assist  the  agents.  However,  no 
credible  evidence  was  presented  at  the 
hearing  to  support  this  argument. 

Respondent  also  persented  evidence 
at  the  hearing  as  to  Wallace  Arrington's 
character,  the  need  for  Respondent 
pharmacy  in  the  community,  and 
Respondent's  need  for  a  DEA 
registration.  Wallace  Arrington  testified 
that  Respondent  is  the  "only  old- 
fashioned  country  independent  drug 
store"  in  Bowden,  but  he  conceded  that 
there  are  three  other  pharmacies  in  the 
Bowden  community. 

The  administrative  law  judge 
concluded  that  it  is  well  established  that 
a  pharmacy's  registration  may  be 
revoked  based  on  the  actions  of  its 
managing  pharmacist,  owner,  majority 
shareholder,  or  other  key  employee.  See, 
Cumberland  Prescription  Center,  Docket 
No.  86-91,  52  FR  37224  (1987).  In  the 
instant  case  Wallace  Arrington  is  the 
owner  and  managing  pharmacist  of 
Respondent,  and  thus  his  conduct  may 
be  considered  in  determining  whether 
Respondent's  DEA  registration  should 
be  revoked. 

Judge  Bittner  then  concluded  that 
pursuant  to  21  U.S.C.  824(a)(2), 
conviction  of  a  felony  relating  to 
controlled  substances  is  grounds  for 
revocation  of  a  DEA  registration.  It  is 
thus  clear  that  Mr.  Arrington's  felony 
convictions  relating  to  unlawful  sale  of  a 
controlled  substance  and  failure  to 
maintain  accurate  records  pertaining  to 
controlled  substances  provide  a  basis 
for  the  revocation  of  Respondent's 
registration.  The  administrative  law 
judge  further  concluded  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  and  therefore  the  pharmacy's 
registration  could  be  revoked  pursuant 
to  21  U.S.C.  824(a)(4). 

The  Administrator  concludes  that 
Judge  Bittner's  consideration  of  21 
U.S.C.  824(a)(4)  was  unnecessary.  Once 
shown  that  Wallace  Arrington  was 
convicted  of  controlled  substance- 
related  felony  offenses,  a  lawful  basis 
exists  to  revoke  Respondent  pharmacy's 
DEA  Certificate  of  Registration  pursuant 
to  21  U.S.C.  824(a)(2).  Then,  it  is  at  the 
Administrator's  discretion  whether  or 
not  to  revoke  the  registration. 

After  careful  consideration  of  the 
entire  record,  the  Administrator 
concludes  that  Respondent's  registration 
should  be  revoked.  Wallace  Arrington 
unlawfully  sold  glutethimide  to  a 
cooperating  individual  on  August  22, 
1988.  An  audit  of  Respondent's 
controlled  substances  revealed 
enormous  shortages  of  controlled 
substances.  Wallace  Arrington  pled 
guilty  to  two  felony  charges  based  on 


the  August  22, 1988  sale  of  a  controlled 
substance  and  the  audit.  Mr.  Arrington's 
testimony  at  the  liearing  revealed  that 
prior  to  his  arrest  in  September  1988,  his 
customers  had  unrestricted  access  to  the 
pharmacy's  controlled  substances,  and 
he  failed  to  take  measures  to  secure  the 
pharmacy's  controlled  substances 
despite  his  knowledge  of  at  least  one 
incident  of  stolen  Valium, 

Furthermore,  the  search  warrant 
executed  at  Respondent  pharmacy 
revealed  marijuana  cigarettes,  pre- 
signed  prescriptions  and  loose 
glutethimide  pills  in  a  trash  bag.  In 
addition,  the  Georgia  State  Board  of 
Pharmacy's  hearing  officer  found  that 
Wallace  Arrington  maintained  large 
quantities  of  mislabeled  or  unlabeled 
controlled  substances  in  Respondent 
pharmacy. 

The  ac^inistrative  law  judge 
concluded,  and  the  Administrator 
concurs,  that  Wallace  Arrington  has 
egregiously  abused  his  privileges  as  a 
DEA  registrant.  Mr.  Arrington  showed 
no  remorse  for  his  behavior,  and  did  not 
acknowledge  any  wrongdoing  at  all. 

Judge  Bittner  recommended  that 
Respondent  pharmacy's  DEA  Certificate 
of  Registration  be  revoked.  The 
Administrator  adopts  the  administrative 
law  judge's  opinion  and  recommended 
ruling,  fmdings  of  fact  and  conclusions 
of  law,  with  the  exception  of  Judge 
Bittner's  reliance  on  21  U.S.C.  824(a)(4). 
in  its  entirety. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.iS.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AD1202768, 
previously  issued  to  Dobson  Drug 
Company,  Inc.,  be,  and  it  hereby  is, 
revoked,  and  any  pending  applications 
for  the  renewal  of  such  registration,  be. 
and  they  hereby  are,  denied.  This  order 
is  effective  October  15, 1991. 

Dated:  September  5. 1991. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 
(FR  Doc.  91-21869  Filed  9-11-91;  8:45  am] 

BtLUNO  COOC  4410-0*-M 

NATIONAL  INSTITUTE  OF 
CORRECTIONS 
Advisory  Board  Meeting 

Time  and  Date:  8  a.m.,  Tuesday, 
October  8, 1991. 

Place:  Old  Colony  Inn,  625  First 
Street,  Alexandria,  Virginia. 

Status:  Open. 

Matters  to  Be  Considered 

An  update  on  the  feasibility  study  and 
pilot  for  the  Corrections  Satellite 


Television  Network,  an  update  on  the 
relocation  of  the  National  Academy  of 
Corrections,  the  Jail  Center,  and  the 
Information  Center,  an  update  on  the 
Prisons  Industries  Project,  and  an 
update  on  foreign  technical  assistance. 
CONTACT  PERSON  FOR  MORE 
information:  Larry  Solomon,  Deputy 
Director.  (202)  307-3106. 
M.  Wayne  Huggint. 
Director. 
[FR  Doc.  91-21917  Filed  9-11-91;  8:45  am| 

BILUNO  CODE  441»-3«-«l 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (91-SO)] 

Government-owned  Inventions; 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign,  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161.  Request  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 
date:  September  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
National  Aeronautics  and  Space 
Administration.  Harry  Lupuloff,  Director 
of  Patent  Licensing,  Code  GP, 
Washington,  DC  20546,  Telephone  (202) 
453-2430,  FAX  (202)  755-2371. 

Patent  Application  07/507,553: 
Variable  Orifice  Flow  Regulator;  filed 
April  11, 1990. 

Patent  Application  07/508.316: 
Polyimididazoles  Via  Aromatic 
Nucleophilic  Displacement;  filed  April 
12, 1990. 

Patent  Application  07/508,154: 
Rotationally  Actuated  Prosthetic 
Helping  Hand;  filed  April  12, 1990. 

Patent  Application  07/508,386: 
Regenerative  Cu  La  Zeolite  Supported 
Desulfurizing  Sorbent;  filed  April  12, 
1990. 

Patent  Application  07/516.489:  Process 
for  Developing  Crystallinity  in  Linear 
Aromatic  Polyimides;  filed  April  30, 
1990. 

Patent  Application  07/516.573: 
Hypervelocity  Impact  Shield;  filed  April 
30, 1990. 
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Patent  AppliccUJon  07/516.856: 
Overcenter  CoUat  Space  Station  Truss 
Fastener  filed  Abril  30. 1990. 

Patent  Application  07/517.114: 
Multistage  Estimation  of  Received 
Carrier  Signal  Pa  rameters  Under  Very 
High  Dynamic  C<  inditions  of  the 
Receiver,  filed  May  1, 1990. 

Patent  Applica  lion  07/502,472: 
Polyimider  with  1  mproved  Compression 
Moldability;  filec  May  8. 1990. 

Patent  Applico  lion  07/524,110:  Solder 
Dross  Removing  Apparatus;  filed  May 
10, 1990. 

Patent  Applico  lion  07/522,949:  Bilevel 
Shared  Control  f<  ir  Teleoperators;  filed 
May  11. 1990. 

Patent  Applica  lion  07/524.106: 
Thermal  Remote  Anemometer  System; 
filed  May  16, 199(  I. 

Patent  Applicdtion  07/524.109:  Process 
for  Application  of  Powder  Particles  to 
Filamentary  Mati  trials;  filed  May  16, 
1990. 

Patent  Applica  'Jon  07/523,675:  Sample 
Holder  Support  fi  ir  Microscope;  filed 
May  16, 1990. 

Patent  Applica  'ion  07/523.692: 
Modified  Fast  Fn  quency  Acquisition 
Via  Adaptive  LeJ  st  Square  Algorithm; 
filed  May  16, 199 1. 

Patent  Applica  ion  07/528,666:  High 
Temperature  Pol]  mers  from  M-(3- 
Ethynlphenyl)  M)  ileimide;  filed  May  18. 
1990. 

Patent  Applica  'ion  07/524.959: 
Method  of  Formii  ig  Three-Dimensional 
Semiconductor  S  ructure;  filed  May  18, 
1990. 

Patent  Applica  'ion  07/527,462: 
Rotating-Unbalai  ced-Mass  Devices  and 
Methods  for  Scar  ning  Balloon-Bome 
Experiments  Fre«  Flying;  filed  May  23, 
1990. 

Patent  Applica  'ion  07/540.976:  Real- 
Time  Data  Compi  ession  of  Broadcast 
Video  Signals;  fii  ;d  ]une  20. 1990. 

Patent  Application  07/544.293: 
Method  for  ProdJcing  A  Polarization 
Filter  for  Process  ng  Synthetic  Aperture 
Radar  Image  Dat ;:  filed  June  25, 1990. 

Patent  Applica  'ion  07/543,926:  Wet 
Spinning  of  Solid  Polyanic  Acid  Fibers; 
filed  June  28, 199(  i. 

Patent  Applica  'ion  07/545.088: 
Substituted  1.1.1,  Triary-2,2,2.- 
Trifluoroethanes  and  Processes  for  Their 
Synthesis:  filed  ]i  [ne  28. 1990. 

Patent  Applica  '.ion  07/545  220: 
Variable  Magnification  Glancing 
Incidence  X-Ray  tTelescope;  filed  June 
28.1990. 

Patent  Applica  'ion  07/545.089: 
Variable  Magnifi  :ation  Variable 
Dispersion  Clanging  Incidence  Imaging 
X-Ray  Spectrosc(^pic  Telescope;  filed 
June  28, 1990. 

Patent  Applicdtion  07/545M8: 
Multispectral  Va:  iable  Magnification 


Glancing  Incidence  X-Ray  Telescope; 
filed  June  28. 1990. 

Patent  Application  07/545.233:  Bin- 
Reaction  Cell  Culture  Process:  filed  June 
28.1990. 

Patent  Application  07/545.170: 
Generation  of  Animation  Sequences  of 
Three  Dimensional  Models;  filed  June 
28.1990. 

Patent  Application  07/545.235:  A 
General  Purpose  Architective  for 
Intelligent  Computer-Aided  Training; 
filed  June  28. 1990. 

Patent  Application  07/545,177:  Three 
Dimensional  Moire  Pattern  Alignment; 
filed  June  28. 199a 

Patent  Application  07/545,236: 
Multicomponent  Gas  Sorption  Joule- 
Thomson  Refrigerator  filed  June  28. 
1990. 

Patent  Application  07/545,015:  Direct 
Drive  Robotic  Hand:  filed  June  28, 1990. 

Patent  Application  07/543^5:  Self- 
Checking  On-Line  Testable  Static  RAM; 
filed  June  28. 1990. 

Patent  Application  07/545,016: 
Passivation  of  High  Temperature 
Superconductors:  filed  June  28, 1990. 

Patent  Application  07/545.019:  High 
Speed  Magneto-Resistive  Random 
Accessor  Memory;  filed  June  28. 1990. 

Patent  Application  07/545,014: 
Improving  the  Geometric  Fidelity  of 
Imaging  Systems  Employing  Sensor 
Arrays;  filed  June  28, 1990. 

Patent  Application  07/545,178: 
Hydraulic  Lifting  Device:  filed  June  28, 
1990. 

Patent  Application  07/000,000: 
Portable  Dynamic  Fundus  Instrument; 
filed  June  29. 199a 

Dated:  September  4, 1991. 
Edward  A.  Frankle, 
General  Counsel. 
[PR  Doc.  91-21966  Filed  9-11-91;  8:45  am] 

BILLING  COOE  7S10-01-M 


[Notice  (91-61)] 

Government-owned  inventkms; 
Available  for  Licensing. 

AOENCY:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic  and  possibly 
foreign,  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service.  Springfield,  VA 
22161.  Request  for  copies  of  patent 


applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 

date:  September  12, 1991. 

FOR  FURTHER  INFORMATtON  CONTACT: 

National  Aeronautics  and  Space 
Administration,  Harry  Lupuloff.  Director 
of  Patent  Licensing,  Code  GP, 
Washington,  DC  20546,  Telephone  (202) 
453-2430,  FAX  (202)  755-2371. 

Patent  Application  07/479.485:  Silicon 
Containing  Electro-Conductive  Polymers 
and  Structure  made  Therefrom;  filed 
February  7. 1990. 

Patent  Application  07/480,385:  All 
Optical  Photochromic  Spatail  Light 
Modulars  Based  on  Photoinduced 
Electron  Transfer  Right  Matrices;  filed 
February  15, 1990. 

Patent  Application  07/480,449:  VLSI 
Architecture  for  A  Reed-Solomon 
Decoder  filed  February  15, 1990. 

Patent  Application  07/480,958:  Orbital 
Debris  Sweeper  and  Method;  filed 
February  16, 1990. 

Patent  Application  07/481,013:  Auto 
and  Hetero-Associative  Memory  Using 
A  2-D  Optical  Logic  Gate;  filed  February 
16, 1990. 

Patent  Application  07/481,538: 
Standard  Remote  Manipulator  System 
Docking  Target  Augmentation  for 
Automated  Docking;  filed  February  20. 
1990. 

Patent  Application  07/481,537:  Closed- 
Loop  Autonomous  Docking  System;  filed 
February  2a  1990. 

Patent  Application  07/488.387: 
Poltrusion  Die  Assembly  and  Method; 
filed  February  23. 1990. 

Patent  Application  07/486,668:  Process 
for  the  Manufacture  of  Seamless  Metal- 
Clad  Fiber-Reinforced  Organic  Matrix 
Composite  Structures;  filed  February  28, 
1990. 

Patent  Application  07/486,455:  Tank 
Gauging  Apparatus  and  Method;  filed 
February  28. 1990. 

Patent  Application  07/486,458:  Power 
Saw;  filed  February  28. 1990. 

Patent  Application  07/488,578: 
Growthing  III-V  Films  by  Control  of 
MBE  Growth  Front  Stoichiometry;  filed 
February  28. 1990. 

Patent  Application  07/489.997: 
Predictive  Sensor  Method  and 
Apparatus;  filed  March  7, 1990. 

Patent  Application  07/493.529:  Bifilm 
Moistoring  Coupen  System;  filed  March 
14. 1990. 

Patent  Application  07/493,190:  System 
and  Method  for  Measuring  Ocean 
Surface  Currents  at  Locations  Remote 
from  Land  Masses  Using;  filed  March  14, 
199a 
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Patent  Application  07/435.969:  Thin 
Solar  Cell  and  Lightweight  Array;  filed 
March  20. 1990. 

Patent  Application  07/506.636:  Laser 
Optical  Disk  Position  Encoder  with 
Active  Heads;  filed  March  30. 1990. 

Patent  Application  07/501,909:  Heat 
Exchange  with  Oscillating  Flow;  filed 
March  30, 1990. 

Patent  Application  07/501,910: 
Mechanical  End  Joint  System  for 
Connecting  Structural  Column  Elements; 
filed  March  30. 1990. 

Patent  Application  07/501,893:  Heat 
Transfer  Device  and  Method  of  Making 
the  Same;  filed  March  30. 1990. 

Patent  Application  07/503,486: 
Selective  Emitter;  filed  March  30, 1990. 

Patent  Application  07/503,418: 
Quickaction  Clamp;  filed  March  30. 1990. 

Patent  Application  07/503,408:  Wide  - 
Acceptance  Angle  High  Concentration 
Ratio.  Optical  Collecton  filed  March  30. 
1990. 

Patent  Application  07/506, 136: 
Programmable  Remapper  with  Single 
Flow  Architecture;  filed  March  30, 1990. 

Patent  Application  07/503.410:  Quick 
Connect  Coupling;  filed  March  30, 1990. 

Patent  Application  07/501.908: 
Pseudomonas  Diagnostic  Assay;  filed 
March  30. 1990. 

Patent  Application  07/506,137:  MBE 
Growth  Technology  for  High  QuaHty 
Strained  3-5  Layers;  filed  March  30, 
1990. 

Patent  Application  07/503,409:  Metal 
Chloride  Cathode  for  a  Battery;  filed 
March  30, 1990. 

Patent  Application  07/503,487:  New 
Core  Design  for  Use  With  Precision 
Composite  Reflectors;  filed  March  30, 
1990. 

Patent  Application  07/501,892:  Planar 
Microstrip  Yagi  Array  Antenna;  filed 
March  30, 1990. 

Dated:  September  4, 1991. 
Edward  A.  Frankle, 
General  Counsel 
[FR  Doc.  91-21997  Filed  9-11-91;  8:45  amj 

BILUNG  CODE  7$10-01-M 


NATIONAL  COMMISSION  ON 
AMERICAN  INDIAN.  ALASKA  NATIVE, 
AND  NATIVE  HAWAIIAN  HOUSING 

Meeting 

agency:  The  National  Commission  on 
American  Indian.  Alaska  Native,  and 
Native  Hawaiian  Housing. 
ACTION:  Notice  of  public  hearings  and 
meeting:  Correction. 

summary:  In  the  notice  published 
September  9. 1991.  (56  FR  46016)  the 
meeting  dates  and  times  were  not 
clearly  stated.  This  document  sets  forth 


the  correct  times  for  the  hearings  and 
the  meeting  as  stated  below. 
DATES:  Public  Hearings — September  19. 
1991, 1:30  p.m.  to  5  p.m.,  September  20, 
1991, 9:00  a.m.  to  5  p.m.;  Meeting- 
September  21, 1991.  9:00  a.m.  to  1:00  p.m. 
ADDRESSES:  Hyatt  Regency  Hotel.  400 
New  Jersey  Ave.,  NW.,  Washington,  DC 
20001,  (202)  737-1234. 
FOR  FURTHER  INFORMATION  CONTACT 
Lois  V.  Toliver,  Administrative  Officer. 
(202)  275-0045. 
TYPE  OF  MEETINQ:  Open. 
agenda: 
Call  to  Order, 
Roll  Call, 

Chairman's  Message, 
Introduction  of  Commissioners  and 

Guests, 
Presentations  from  Invited  Guests. 
Lois  V.  Toliver, 
Administrative  Officer. 
(FR  Doc.  91-21985  Filed  9-11-91;  8:45  am) 

MLUNQ  COOE  M20-07-M 


NUCLEAR  REGULATORY 
COMMISSION 

Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  July  25, 1991,  F.  Robert  Cook 
requests  that  the  Director  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards  exercise  his  authority  to 
require  submittal  of  a  license 
application  from  the  Department  of 
Energy  (DOE)  with  respect  to  certain 
high-level  radioactive  wastes  (spent 
fuel)  from  NRC  licensed  reactors  in  sites 
at  Hanford.  The  Petition  states  that  the 
DOE  practices  with  respect  to  those 
high-level  radioactive  materials  are 
inconsistent  with  10  CFR  parts  60  and 
72.  The  Petitioner  asserts  as  grounds  for 
this  request  that  (1)  Section  202(3)  of  the 
Energy  Reorganization  Act  of  1974 
(ERA)  requires  such  license  application 
and  (2)  the  exemption  of  section  202(4) 
of  the  ERA  does  not  apply  since  the 
designated  spent  fuel  wastes  in  storage 
at  Hanford  are  "non-Administration 
generated  wastes"  (the  Energy  Research 
and  Development  Administration 
referenced  in  section  202  of  the  ERA  is 
now  the  DOE)  and  the  burial  trenches  in 
the  "200  Area"  at  Hanford  are  not 
facilities  considered  to  be  used  for 
"research  and  development  activities." 
The  request  is  being  treated  pursuant  to 
10  CFR  2.206  of  the  Commission's 
regulations.  As  provided  by  |  2.206. 
appropriate  action  will  be  taken  on  this 
request  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  and  copying  in  the 


Commission's  Public  Document  Room, 
2021  L  Street.  NW..  Washington.  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Betnero, 

Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc.  91-21993  Filed  9-11-91;  8:45  am] 

WLLMQ  COOE  7SS»-01-H 


GPU  Nuclear  Corporation  and  Jersey 
Central  Power  A  Light  Co.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

[Docket  No.  50-219] 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  153  to  Facility . 
Operating  License  No.  DPR-16  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County,  New 
Jersey.  The  amendment  is  effective  as  of 
the  date  of  issuance. 

The  amendment  revises  Technical 
Specifications  (TS)  3.4.A.3.  3.4.A.4. 
3.4.D.2  and  the  associated  Bases  of  the 
Technical  Specifications  to  incorporate 
the  10  CFR  50.46  loss-of-coolant  accident 
analysis  that  is  the  basis  for  the 
MAPLHGR  limits  provided  in  the  TS 
Section  3.10  "Core  Limits." 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  lU 
CFR  chapter  I,  which  are  set  forth  in  the 
Ucense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  vtrith  this  action 
was  published  in  the  Federal  Register  on 
September  19, 1990  (55  FR  38620).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  e^ect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
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amendment  date^  August  14. 1990.  as 
supplemented  lune  18. 1991.  (2) 
Amendment  No.  153  to  License  No. 
DPR-16.  (3)  the  dommission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  pf  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Builtjing.  2120  L  Street  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Lfcrary,  Reference 
Department.  101  p/Vashington  Street. 
Toms  River,  Nevi  Jersey  08753.  A  copy 
of  items  (2).  (3).  ind  (4)  may  be  obtained 
upon  request  ad(jressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Divisioji  of  Reactor  Projects 
I/II. 


Dated  at  Rockvi!  le, 
of  September  1981. 
For  the  Nuclear  Re  pxl 
Alexander  W 


Dmneiick, 


Maryland  this  5th  day 
atory  Commission. 


Senior  Project  Maikiger.  Project  Directorate 
ctor  Projects— l/U.  Office 
f  Nuclear  Reactor  Regulation. 


(FR  Doc.  91-21995  'iled  9-11-91:  &45  am] 
MUMO  COOe  7SM-41 -M 


( Dock«t  No*.  SO-3 17  and  50-318] 

BaHimore  Gas  and  Electric  Co.; 
Consideration  a4  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclftar  Regulatory 
Commission  (the  Commission)  is 
considering  issui  ince  of  an  amendment 
to  Facility  Operj  ting  License  Nos.  DPR- 
53  and  DPR-69  insued  to  Baltimore  Gas 
and  Electric  Con  ipany  (the  licensee)  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Un  ts  1  and  2  located  in 
Calvert  County.  Maryland. 


The  proposed 


amendment  would 


Generator  (EDG 
from  service  for 
without  both  Ca 
shutdown.  The  1 


allow  the  removal  of  the  dedicated 
Class  IE  shared  emergency  power 
source  from  a  sh  utdown  unit  for  seven 
days.  The  currei  t  Technical 
SpeciHcations  (1  S]  are  structure  so  that 
the  shared  No.  1 1  Emergency  Diesel 
cannot  be  removed 
'  nore  than  72  hours 
vert  Cliffs  units  being 
censee  is  required  to 
remove  No.  12  E  DG  from  service  on 
October  18, 1991 ,  to  perform  the 
ins(>ection  and  r  laintenance  activities 

.ai.l.2.d.l.  The 
licensee's  currei  t  maintenance  policy 
recommends  tha  t  7  days  be  allotted  to 
conduct  the  insf  ection  and  maintenance 


activities  in  a  quality  manner.  To 
facilitate  this  and  certain  other  required 
maintenance  and  surveillance  testing, 
the  licensee  will  shut  down  one  unit 
before  the  current  surveillance  interval 
for  the  No.  12  EDG  expires.  The 
operating  unit  requires  two  Qass  IE 
emergency  power  sources  to  be 
operable.  The  operable  dedicated  diesel 
from  the  shutdown  unit  will  be  aligned 
to  the  operating  unit  during  the  time  that 
the  No.  12  EDG  is  out  of  service. 
Compensatory  measures  will  be  taken 
for  the  shutdown  unit  to  provide 
assurance  that  A.C.  electrical  power  will 
be  available  to  the  equipment  necessary 
to  maintain  the  shutdown  unit  in  a  safe 
condition  during  this  scheduled 
maintenance  interval. 

Specifically,  the  proposed  changes 
will  modify  TS  Sections  3.8.1.2, 
"Electrical  Power  Systems — Shutdown", 
and  3.8.2.2.  A.C.  Distribution — 
Shutdovim",  for  both  units.  The  TS 
change  provides  for  a  specfal  test 
exception  from  the  present  requirement 
for  an  operable  EDG  on  the  shutdown 
unit,  and  will  allow  the  dedicated  EDG 
&om  the  shutdown  unit  to  be  aligned  to 
the  operating  unit.  Compensatory 
measures  which  will  be  taken  for  the 
shutdown  unit  included  in  the  proposed 
TS  changes  are: 

Either  two  500  V.V  offsite  power  circuits  or 
one  500  kV  offsite  power  circuit  and  the  S9 
kV  Southern  Maryland  Electric  Cooperative 
(SMECO)  offsite  power  circuit  shall  be 
veriried  available  and  the  availability 
confirmed  once  per  sliift; 

Core  alterations,  positive  reactivity 
changes,  movement  of  irradiated  fuel  and 
movement  of  heavy  loads  over  irradiated  fuel 
will  be  suspended,  and  containment 
penetration  closure  will  be  established;  and 

A  temporary  diesel  generator  capable  of 
carrying  the  shutdown  unit's  A.C  electrical 
loads  will  be  verified  available. 

If  these  conditions  are  not  met,  then  4 
hours  are  allotted  to  restore  availability 
of  the  temporary  diesel  generator  and 
the  o^-site  power  sources.  If  they  are 
not  made  available  within  the  next  4 
hours,  then  an  operable  EDG  must  be 
aligned  to  the  shutdown  unit  within  4 
hours.  This  will  place  the  operating  unit 
in  TS  Action  statement  3Al.l.b  (lack  of 
two  EDGs)  which  allows  72  hours  to 
restore  two  operable  EDGs  or  be  in  hot 
standby  in  6  hours  and  in  cold  shutdown 
in  30  hours.  The  TS  Bases  are  also 
modified  to  support  the  above  proposed 
changes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 


The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  change  was  evaluated  to  determine  Its 
impact  on  the  probability  or  consequences  of 
a  loss  of  offsite  power  event,  a  boron  dilution 
event,  and  a  fuel  handling  incident.  The 
boron  dilution  event  and  the  fuel  handling 
incident  are  the  only  two  accidents  that  are 
explicitly  analyzed  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  for  a 
shutdown  unit. 

There  is  a  very  low  probability  of 
occurrence  of  a  loss  of  offsite  power  during 
the  seven  day  period  that  No.  12  Emergency 
Diesel  Generator  (EDG)  would  be  out  of 
service  for  inspection  and  maintenance.  This 
configuration  will  only  be  required  until  two 
additional  Class  IE  EDGs  (one  for  each  unit) 
will  be  installed  (about  February  1995)  as 
part  of  BG&E's  implementation  of  the  Station 
Blackout  Rule  (10  CFR  50.83).  These  new 
EDGs  would  provide  sufficient  flexibility  for 
scheduling  and  performing  maintenance  such 
that  this  relief  from  technical  specification 
requirements  will  no  longer  be  needed. 

To  ensure  a  low  probability  of  a  loss  of 
offsite  power.  BG&E  has  reviewed  potential 
precursors  such  as  weather  events  and  onsite 
work  activities.  The  Calvert  Cliffs  offsite 
power  supply  is  designed  to  be  diverse  and 
redundant,  and  is  therefore  inherently 
capable  of  withstanding  severe  weather 
events.  In  addition.  BG&E's  Emergency 
Response  Plan  already  requires  that  certain 
actions  be  taken,  up  to  and  including 
shutdown  of  both  units,  on  the  approach  of  a 
severe  storm. 

As  regards  work-related  events,  the 
probability  of  a  loss  of  offsite  power  is 
maintained  low  by  prohibiting  planned 
maintenance  on  the  two  500  kV  transmission 
lines  and  in  the  switchyard.  Availability  of 
the  independent  offsite  power  source,  the  68 
kV  Southern  Maryland  Electric  Cooperative 
(SMECO)  feeder,  will  be  verified  once  per 
shift.  This  requirement  to  maintain  two 
available  qualified  offsite  power  sources 
compares  favorably  with  the  requirements  of 
the  current  technical  specifications  to 
maintain  only  one  offsite  source  to  the 
shutdown  unit. 

A  temporary  diesel  generator  will  also  be 
installed  to  provide  a  backup  onsite  source  of 
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power  capable  of  supporting  necessary 
safety-related  loads. 

Finally,  potential  accident  precursors  such 
as  core  alterations,  positive  reactivity 
insertions,  movement  of  irradiated  fuel,  and 
movement  of  heavy  loads  over  irradiated  fuel 
will  be  prohibited  while  No.  12  EDG  is  out  of 
service.  Therefore,  the  probability  of  a  boron 
dilution  event  or  fuel  handling  incident  is 
decreased  during  the  operations  allowed  by 
this  change. 

The  requirement  to  maintain  containment 
penetration  closure  while  No.  12  EDG  is  out 
of  service  ensures  that  the  consequences  of 
an  accident  would  not  be  significantly 
increased. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Would  not  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

A  temporary  diesel  generator  is  being 
installed  onto  the  4  kV  bus  of  a  shutdown 
(Mode  5  or  6)  unit  while  the  dedicated  EDG 
for  this  unit  is  transferred  for  up  to  seven 
days  to  the  operating  unit.  This  configuration 
allows  the  performance  of  inspection  and 
maintenance  required  by  Technical 
Specification  4.8.1. 1.2.d.l  for  No.  12  EDG.  This 
change  has  been  evaluated  and  it  has  been 
determined  that  this  installation  does  not 
impair  any  existing  safety-related  equipment 
needed  to  maintain  the  unit  in  a  safe 
shutdown  condition.  Differences  in  the 
operation  of  the  temporary  diesel  generator 
and  the  permanent  EDGs  include  manual 
starting  of  the  temporarj'  diesel  generator  and 
manual  loading  of  the  4  kV  bus.  These 
operations  are  not  significantly  different  from 
typical  operator  activities. 

Therefore,  the  proposed  changes  would  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident  previously  ' 
evaluated. 

(3)  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  operability  of  the  minimum  specified 
A.C.  and  D.C.  electrical  power  sources  and 
associated  distribution  systems  during  Modes 
5  and  6  ensure  that;  (1)  the  unit  can  be 
maintained  in  Mode  5  or  6  for  extended  time 
periods  and,  (2)  sufficient  instnmientation 
and  control  capability  is  available  for 
monitoring  and  maintaining  the  unit  status. 
The  proposed  change  does  not  affect  the  D.C. 
power  sources  or  the  A.C.  and  D.C. 
distribution  systems.  It  affects  only  the  A.C. 
power  sources  in  that  we  are  removing  the 
emergency  A.C.  power  source  from  the 
shutdown  unit  for  seven  days:  This  change 
will  have  no  impact  on  the  offsile  power 
sources.  Compensatory  measures  wnll  be 
taken  for  the  loss  of  the  emergency  power 
source.  They  are: 

•  requiring  that  two  offsite  power  sources 
are  available, 

•  core  alterations,  positive  reactivity 
changes,  movement  of  irradiated  fuel,  and 
movement  of  heavy  loads  over  irradiated  fuel 
will  be  suspended,  and 

•  containment  penetration  closure  will  be 
established. 

These  compensatory  measures  reduce  the 
potential  for  a  loss  of  offsite  power,  a  fuel 


handling  accident  and  a  boron  dilution  event 
during  the  seven  days  that  the  emergency 
power  source  is  not  available  to  the 
shutdown  unit.  Additionally,  we  are 
providing  a  temporary  diesel  generator 
capable  of  supplying  the  loads  necessary  to 
maintain  the  unit  in  a  safe  condition.  These 
measures,  along  with  the  infrequent  need  to 
enter  this  condition,  ensure  that  the  margin  of 
safety  is  not  significantiy  reduced. 

Therefore,  the  proposed  change  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
signiHcant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S..  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  I^illips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Marj'land, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  15, 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party*in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  docimient  room  located  at  the 


Calvert  County  Library,  Fourth  Street. 
P.O.  Box  405,  Prince  Frederick, 
Maryland.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board. 
designated  by  the  Commission  or  by  thp 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  vdll  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
inter\'ene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  oi 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
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applicant  on  a  m  iterial  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  th  e  scope  of  the 
amendment  und«  r  consideration.  The 
contention  must  )e  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fa  ils  to  file  such  a 
supplement  whic  i  satisfies  these 
requirements  wit  i  respect  to  at  least  one 
contention  will  n  )t  be  permitted  to 
participate  as  a  {arty. 

Those  permitted  to  intervene  become 
parties  to  the  pre  ceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  hi  ve  the  opportunity  to 
participate  fully  n  the  conduct  of  the 
hearing,  includin  5  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  1  equested,  the 
Commission  will  make  a  final 
determination  or  the  issue  of  no 
significant  hazards  consideration.  The 
final  determine  ti  jn  will  serve  to  decide 
when  the  hearin)  is  held. 

If  the  final  deti  rmination  is  that  the 
amendment  requ  est  involves  no 
significant  hazards  consideration,  the 
Commission  ma]  issue  the  amendment 
and  make  it  imm  Bdiately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hei  ring  held  would  take 
place  after  issue  ice  of  the  amendment. 

If  the  final  det  irmination  is  that  the 
amendment  requ  est  involves  a 
significant  hazards  consideration,  any 
hearing  held  woi  ild  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendi  nent  until  the 
expiration  of  the  30-day  notice  period. 
However,  shoulc  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  Umelj  way  would  result,  for 
example,  in  dera  ting  or  shutdown  of  the 
facility,  the  Com  nnission  may  issue  the 
license  amendm^  mt  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendnent  involves  no 
significant  hazai  ds  consideration.  The 
final  determinat  on  will  consider  all 
public  and  Stale  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuani  e  and  provide  for 
opportunity  for  1  [  hearing  after  issuance. 
The  Commissior ;  expects  that  the  need 
to  take  this  actic  n  will  occur  very 
infrequently. 

A  request  for  1  hearing  or  a  petition 
for  leave  to  intei  vene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DQ  20555,  Attention: 
Docketing  and  S  ervices  Branch,  or  may 
be  delivered  to  '  he  Commission's  Public 
Document  Roon  ,  the  Gelman  Building, 
2120  L  Street,  N  V.,  Washington,  DC 


20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-{800]  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Robert  A.  Capra:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Jay  E.  Silbert.  Esquire, 
Shaw.  Pittman.  Potts  and  Trowbridge. 
2300  N  Street.  NW..  Washington.  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  5. 1991. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Calvert  County  Public 
Library,  Fourth  Street,  P.O.  Box  405. 
Prince  Frederick,  Maryland  20678. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September  199t. 

For  the  Nuclear  Regulatory  Commission. 
Brian  C  McCabe, 

Acting  Project  Manager.  Project  Directorate 
1-1.  Division  of  Reactor  Projects— I/n,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  91-21994  Filed  9-11-91;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Expedited  Review  of 
Instructions  for  DPRS-2809  Submitted 
to  OMB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

ACTtON:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 


announces  the  expedited  review  by 
OMB  for  a  clearance  of  instructions  for 
the  information  collection,  DPRS-2809— 
Request  to  Change  FEHB  Enrollment  or 
to  Receive  Plan  Brochures  for  Spouse 
Equity  and  Temporary  Continuation  of 
Coverage  Enrollees.  The  form  appeared 
for  comment  in  the  Federal  Register  on 
August  20, 1991.  and  now  we  are 
submitting  the  instructions.  These 
instructions  at  present  are  cleared  under 
3206-0141;  however,  they  are  now  being 
cleared  seqarately  and  will  be  under  the 
same  clearance  as  the  DPRS  2809. 
DRPS-2809  is  completed  by  the  former 
spouse  of  employees,  separated 
employees,  or  children  of  employees 
who  wish  to  change  enrollment  in  the 
FEHB  Program  during  the  annual  open 
season. 

Approximately  15,000  forms  are 
completed  annually,  each  requiring 
approximately  10  minutes  to  complete 
for  a  total  public  burden  of  2,500  hours. 

The  proposed  instructions  follow  this 
notice. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  17. 1991.  OMB  will  act  upon 
this  clearance  within  2  calendar  days 
after  the  close  of  the  comment  period. 

ADDRESS:  Send  or  deliver  comments 

to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  CHP  500,  Washington,  DC  20415. 
and 

Joseph  Lackey,  0PM  Desk  Officer, 
Human  Resources  and  Housing 
Branch,  New  Executive  Office 
Building,  NW,  Room  3002, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey,  (202)  606- 

0623. 

U.S.  Office  of  Personnel  Management 

Constance  Berry  Newman, 

Director 

1991  Spouse  Equity  and  Temporary 
Continuation  EnroUee 

Information  and  Instruction  Sheet  For 
Completing  DPRS  Form  2809— DRAFT 

Carefully  read  the  following 
instructions  before  completing  your 
request  form. 

The  enclosed  Direct  Premium 
Remittance  System  (DPRS)  Form  2809 
has  been  designed  for  speedy 
processing.  It  has  been  personalized 
with  you  rname  and  social  security 
number.  This  form  should  not  be  used 
by  anyone  other  than  the  addressee  and 
must  be  signed  by  the  addressee. 
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Your  personalized  DPRS  Form  2809 
allows  you  to: 

1.  Change  your  current  health  benefits 
plan. 

2.  Request  plan  brochures  to  help  you 
in  selecting  a  health  plan. 

If  you  decide  not  to  make  an 
enrollment  change  this  year,  you  don't 
need  to  complete  the  DPRS  form.  Please 
read  both  the  form  and  the 
accompanying  plan  comparison  booklet 
to  make  sure  your  current  health 
benefits  plan  and  option  of  coverage, 
especially  prepaid  plans,  will  still  be 
available  to  you  in  1992.  If  your  plan  is 
not  listed,  you  must  select  another  plan 
during  this  Open  Season  period 
(November  12  through  December  9. 1991) 
to  be  assured  of  continued  health 
benefits  coverage. 

Important  You  should  also  carefully 
review  the  1992  premium  cost  shoum  in 
I '    the  plan  comparison  booklet  for  your 
plan  and  option  of  coverage.  There  are 
only  limited  opportunities  which  permit 
you  to  change  your  enrollment  outside 
of  the  Open  Season.  If  you  do  not 
change  your  enrollment  during  the  Open 
Season,  you  may  not  be  eligible  to 
change  later,  even  if  you  do  not  wish  to 
pay  an  increased  premium  cost  for  your 
enrollment. 

Section  I,  Action.  You  may  select 
either  item  1  or  item  2  below,  but  not 
both.  Read  the  instructions  carefully 
before  making  any  decisions. 

How  to  Change  Health  Plan  Enrollment 

Your  account  must  be  current  before  a 
change  will  be  processed. 

Section  I,  Action.  Mark  the  Change  of 
Enrollment  block. 

Section  II,  Enrollment  Codes  and  Plan 
Names.  Marie  one  block  only  in  the  Fee- 
for-Service  Open  Enrollment  or  Fee-for- 
Service  Limited  Enrollment  columns,  or 
enter  the  enrollment  code  and  name  of 
plan  in  the  Prepaid  Plan  column.  A  list 
of  the  Prepaid  Plans  is  included  in  the 
comparison  booklet. 

If  you  are  changing  your  enrollment 
from  self  only  to  self  and  family,  see 
Section  III. 

Section  III,  Dependents' Names  and 
Dates  of  Birth.  If  you  are  changing  your 
enrollment  from  self  only  to  self  and 
family,  please  list  your  eligible 
dependents  and  their  dates  of  birth  in 
Section  III  on  the  DPRS-2809  form.  See 
"Who  is  Covered  Under  Your 
Enrollment"  in  the  comparison  booklet. 

Section  IV,  Address  Correction.  If 
your  address  is  incorrect  on  the 
enclosed  form,  go  to  Section  IV.  and 
enter  the  changes  in  the  space  provided. 
Mark  a  line  through  the  erroneous 
information  of  your  preprinted  address. 
The  address  you  provide  here  will  be 
used  by  DPRS  to  mail  all  future 


correspondence,  including  health 
benefits  information. 

Section  V,  Authorization.  Sign  and 
date  the  form.  Enter  the  daytime  area 
code  and  phone  number  where  you  can 
be  contacted  to  answer  questions 
concerning  the  information  on  this  form. 

Return  the  form  in  the  envelope 
provided.  You  will  receive  an 
acknowledgement  letter  confirming  your 
change  of  enrollment. 

How  to  Receive  Additional  Plan 
Information 

Section  I,  Action.  Mark  the  Receive 
Plans  Brochures  block. 

Section  II,  Enrollment  Codes  and  Plan 
Names.  You  may  choose  up  to  5  plan 
brochures.  Mark  the  block  for  each  plan 
brochure  you  wish  to  receive  in  the  Fee- 
for-Service  Oi}en  Enrollment  or  Fee-for- 
Service' Limited  Enrollment  columns,  or 
enter  the  enrollment  code  and  name  of 
plans  in  the  Prepaid  Plan  column.  A  Ust 
of  the  Prepaid  Plans  is  included  in  the 
comparison  booklet. 

Section  IV,  Address  Correction.  If 
your  address  is  incorrect  on  the 
enclosed  form,  go  to  Section  IV,  and 
enter  the  changes  in  the  space  provided. 
Mark  a  line  through  the  erroneous 
information  of  your  preprinted  address. 
The  address  you  provide  here  will  be 
used  by  DPRS  to  mail  all  future 
correspondence,  including  health 
benefits  information. 

Section  V,  Authorization.  Go  to 
Section  V.  Sign  and  date  the  form.  Enter 
the  daytime  area  code  and  phone 
number  where  you  can  be  contacted  to 
answer  questions  concerning  the 
information  on  this  form. 

Return  the  form  in  the  envelope 
provided.  Upon  receipt  of  your  form,  we 
will  mail  to  you  a  package  with  the 
brochures  you  requested  and  a  form  for 
your  use  if  you  wish  to  make  an 
enrollment  change. 

Do  not  complete  this  section  of  the 
form  if  you  are  changing  your  enrollment 
and  wish  to  obtain  a  brochure  of  your 
new  plan  for  the  upcoming  year.  Your 
new  plan  will  send  you  a  brochure  when 
we  notify  them  of  your  enrollment. 

Additional  Help.  If  you  need 
assistance  in  completing  your  form,  you 
may  call  the  DPRS  Billing  unit  for  Open 
Season  Information  from  7:45  a.m.  to 
4:00  p.m.  This  is  a  Toll  Call  if  you  are 
calling  long  distance.  The  Open  Season 
number  is  1-504-255-5991. 

Late  Authorization.  If  you  request 
plan  brochures  during  the  Open  Season, 
you  will  be  granted  at  least  31  days  in 
which  to  review  the  brochures  and 
return  your  enrollment  change  request  to 
us. 

Effective  Dates  of  Open  Season 
Changes.  All  enrollment  changes  will  be 


effective  January  1. 1992.  If  your  change 
is  processed  before  January  1, 1992,  the 
coupons  received  in  January  will  reflect 
the  new  premium.  Otherwise,  the  new 
premium  will  be  reflected  in  the  coupons 
sent  to  you  after  the  change  is 
processed,  retroactive  to  January  1992. 

Identification  Cards.  These  cards  are 
issued  by  the  health  plans,  not  DPRS.  If 
may  take  up  to  3  months  after  DPRS  has 
processed  your  Open  Season  change  for 
you  to  receive  your  new  identification 
card.  Should  you  or  your  family  require 
medical  attention  after  January  1.  but 
before  you  receive  your  new 
identification  card,  you  may  use  the 
acknowledgement  letter  we  send  you  as 
proof  of  your  new  coverage. 

Acknowledgement  Letters.  If  you 
made  a  change  in  your  enrollment 
during  the  Open  Season,  a  letter 
acknowledging  your  change  will  be 
mailed  to  you.  You  should  keep  this 
acknowledgement  letter  to  use  us 
verification  of  your  new  enrollment 
effective  January  1, 1992. 

Privacy  Act  Statement.  The 
information  you  provide  on  the  Health 
benefits  registration  Form  is  needed  to 
document  your  enrollment  in  the  Federal 
Employees  Health  Benefits  Program 
under  Chapter  89,  Title  5,  U.S.  Code. 
This  information  will  be  shared  with  the 
health  insurance  carrier  you  select,  so 
that  they  may  (1)  identify  your 
enrollment  in  their  plan,  (2)  verify  your 
and/or  your  family's  eligibility  for 
payment  of  a  claim  for  health  benefits 
services  or  supplies,  and  (3)  coordinate 
payment  of  claims  with  other  carriers 
with  whom  you  might  also  make  a  claim 
for  payment  of  benefits.  This 
information  may  be  disclosed  to  other 
Federal  agencies  or  Congressional 
offices  which  may  have  a  need  to  know 
it  in  connection  with  your  application 
for  a  job.  license,  grant  or  other  benefit. 
It  may  also  be  shared  and  is  subject  to 
verification,  via  paper,  electronic  media, 
or  through  the  use  of  computer  matching 
programs  with  national,  state,  local  or 
other  charitable  or  social  security 
administrative  agencies  to  determine 
and  issue  benefits  under  their  programs, 
in  addition,  to  the  extent  the  information 
indicates  a  violation  of  civil  or  criminal 
law.  it  may  be  shared  with  an 
appropriate  Federal,  state,  or  local  law 
enforcement  agency.  The  law  does  not 
require  you  to  supply  all  the  information 
on  the  form,  but  doing  so  will  assist  in 
the  prompt  processing  of  your 
enrollment. 

Public  Burden  Statement.  We  think 
this  form  takes  an  average  10  minutes  to 
complete,  including  the  time  for 
reviewing  instructions,  getting  the 
needed  data,  and  reviewing  the 


46454 


completed  forir . 
regarding  our 
aspect  of  this 
suggestions  for 
time,  to  the  Office 
Budget,  PapervM  ork 
(3206-0141),  W)  ishingt 
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Send  comments 
estimate  or  any  other 
,  including 
reducing  completion 
of  Management  and 
Reduction  Project 
on.  DC  20503. 


|FR  Doc.  91-2192J 1  Filed  9-11-91;  8:45  am) 

MLUNO  CODE  (SSS-  11-11 


SECURITIES  AHD  EXCHANGE 
COMMISSION 


(Fll*  No.  270-19,|Rul«  15b1-1  and  Form  BDl 

Requests  Und4r  Review  by  Office  of 
Mangement  and  Budget 


Agency 
A.  Fogash  (202) 


Clearance  Officer — Kenneth 
272-2142. 


Upon  written 
from:  Securities 
Public  Reference 
20549-1002. 


n  iquest  copies  available 
and  Exchange  Commission, 
Sranch,  Washington,  DC 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501 1  it.  seq.].  the  Securities 
and  Exchange  (lommission  has 
submitted  for  0  MB  approval  Rule  15bl- 
1  and  Form  BD,  the  form  for  registration 
with  the  Comm  ssion  as  a  broker  or 
dealer  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78  et.  seq],  in 


order  to  reflect 
Form  BD. 


jroposed  amendments  to 


Approximate 
currently  incur 
three  burden 
15bl-l  and 
to  Form  BD  wil 
number  of 
comply  with  th 
form. 


y  2,500  respondents 
in  estimated  average  of 
he  urs  to  comply  with  Rule 
Forfn  BD.  The  amendments 
not  change  the  average 
burdtn  hours  required  to 
rule  or  to  complete  the 


Direct  genera 
Waxman  at  the 
any  comments 
of  the  estimate( 
for  compliance 
Exchange 
to  Kenneth  A. 
Director,  Sec 
Commission, 
Washington, 
Waxman,  CI 
Management 
New  Executive 
Washington 


d: 

Dated:  August  10, 1991. 
Margaret  H.  McF  irland, 

Deputy  Secretary . 


|FR  Doc.  91-2195 
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comments  to  Gary 
address  below.  Direct 
:onceming  the  accuracy 
average  burden  hours 
with  Securities  and 
Comi  (lission  rules  and  forms 
I  ogash.  Deputy  Executive 
urities  and  Exchange 
Fifth  Street,  N.W., 
.  20549  and  Gary 
eatance  Officer,  Office  of 
Budget,  Room  3208, 
Office  Building, 
20503. 


4!0 

d: 


and : 


Filed  9-11-91;  8:45  am] 


[Release  No.  34-29652:  File  No.  SR-C80E- 
91-291 

Self-Regulatory  Organizations;  Rling 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctiange  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Posting  of  Pre- 
Opening  Martcet  Quote  Indications  in 
Designated  Options  Classes 

September  4, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  August  6, 1991,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  add  an 
interpretation  to  its  existing  Rule  6.1 
which  would  allow  Members, 
Designated  Primary  Market-Makers 
("DPM")  or  Order  Book  Officials 
{"OBO")  to  give  pre-opening  option 
market  quote  indications  for  the  purpose 
of  providing  information  to  the  public 
regarding  the  probable  opening  market 
quotes  for  options  on  inactive  series 
which,  if  confirmed,  would  decrease  the 
time  to  complete  an  opening  rotation. 
The  new  interpretation  includes 
language  which  sets  forth  procedures  to 
be  followed  in  implementing  the  pre- 
opening  indications. 

The  text  of  the  proposed  rule  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  would  allow 
members  of  a  trading  crowd  to  provide 
pre-opening  option  market  quote 
indications  based  upon  the  anticipated 
opening  price  of  the  underlying  security. 
The  Equity  Floor  Procedures  Committee 
("EFPC").  Index  Floor  Procedures 
Committee  ("IFPC").  Modified  Trading 
System  ("MTS")  or  the  President  of  the 
Exchange  will  designate  options  classes 
that  will  be  eligible  for  pre-opening 
option  market  quote  procedures.  The 
Exchange  and  Exchange  Committees 
intend  to  designate  as  eligible  all 
options  classes  whose  underlying 
security  is  sold  over-the-counter  and 
those  option  classes  whose  underlying 
security  shows  little  market  volatility.' 

For  eligible  options  classes,  the  OBO 
or  DPM  will  request  market  quote 
indications  from  the  crowd  before  the 
Exchange  opens  at  8:30  a.m.  Chicago 
Time  ("C.T."),  but  no  earlier  than  8:15 
a.m.  (C.T.).  If,  after  the  underlying 
security  has  opened,  and  in  no  case 
eariier  than  8:30  a.m.  (CT),  the  members 
confirm  the  pre-opening  option  market 
quote  indications,  a  simultaneous 
opening  would  take  place.  However,  if 
the  pre-opening  option  market  quote 
indications  are  not  confirmed,  the  OBO 
or  DPM  would  conduct  a  regular 
opening  rotation  in  that  class  pursuant 
to  applicable  Exchange  rules.  In 
addition,  the  proposal  provides  that  the 
OBO  or  DPM  must  direct  that  an 
opening  rotation  take  place  if  the 
following  conditions  exist:  (1)  The  OBO 
or  DPM  fails  to  receive  market  quote 
indications  for  all  series  within  a  class; 
(2)  the  underiying  security  opens 
substantially  higher  or  lower  than  the 
opening  price  anticipated  by  the 
members  of  the  crowd  providing  the  pre- 
opening  market  quote  indications;  '  (3) 


'  The  following  criteria  will  be  applied  by  the 
Exchange  Committees  to  equity  options  traded  upon 
the  Exchange's  option  floor  in  reaching  a 
determination  that  the  option's  underlying  stock 
shows  little  market  volatility:  (1)  The  average 
difference  between  the  closing  price  and  the 
opening  price  of  the  underlying  security  measured 
daily  over  a  two-month  period  must  be  V4  point  or 
less;  and  (2)  the  average  daily  volume  of  options 
contracts  traded  on  the  opening  in  the  class  over  the 
same  two-month  period  may  not  exceed  100 
contracts.  Once  an  option  class  has  been  designated 
as  eligible  for  preopening  procedures,  it  will  remain 
eligible  until  the  Exchange  and  the  responsible 
Committee  make  a  determination  that  it  is  no  longer 
eligible.  See  letter  from  Robert  P.  Ackermann,  Vice 
President.  l.egal  Services,  CBOE.  to  Howard 
Kramer,  Division  of  Market  Regulation,  SEC.  dated 
August  21, 1991  ( "Kramer  letter "). 

'  The  Exchange  intends  that  the  term 
"substantially"  shall  mean  a  change  of  more  than  v« 

ConlinumI 


Federal  Register  /  Vol.  56.  No.  177  /  Thursday.  September  12.  1991  /  Notices 46455 


there  are  substantial  options  order 
imbalances:  or  (4)  for  such  other  reasons 
as  may  be  determined  appropriate  by 
Floor  Officials,  the  OBO.  the  DPM  or  the 
Exchange.' 

The  CBOE  proposal  is  intended  to 
benefit  the  market's  participants  by 
providing  data  as  to  where  the  option 
series  may  open  as  soon  as  it  is 
available.  This  in  turn  may  decrease  the 
time  spent  in  opening  options  classes 
and  decrease  the  current  influx  of 
messages  input  into  Exchange  and 
industry  computer  systems  as  a  result  of 
the  current  8:30  a.m.  (CT)  openings. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  will  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market. 

B.  Self-Regulatory  Organization'a 
Statement  on  Burden  on  Competition 

The  CBOE  believes  that  the  proposed 
rule  change  will  not  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  nming  for 
Commission  Action 

The  Exchange  has  requested 
accelerated  approval  of  the  proposed 
rule  change  pursuant  to  section  19(b)(2) 
of  the  Act.  In  that  regard,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5)  thereunder. 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to 
decrease  the  amount  of  time  required  to 
obtain  opening  market  quotations  during 
the  opening  rotation.  Under  certain 
market  conditions,  such  as  the 
conditions  that  occurred  during  the 
October  1987  Market  Break,  it  may  take 
up  to  45  minutes  to  obtain  opening 
market  quotations  for  all  series  of  all 
classes  of  options  traded  in  a  particular 
pit.  On  a  normal  day,  it  can  take  up  to  15 


of  a  point  in  the  opening  price  of  the  underlying 
tecurily.  See  Kramer  Letter,  supra  note  1. 

■  See  letter  from  Joyce  Deatrick  Klouda.  Staff 
Attorney.  CBOE.  to  Jeffrey  Bumi,  SEC,  dated 
Auguat  30, 1991  ("Bumf  Letter"), 


minutes  to  obtain  opening  market 
quotations  for  all  series  of  all  classes  of 
options  traded  on  the  Exchange  floor. 

During  a  trading  rotation,  bids,  offers, 
and  transactions  may  occur  only  in  one 
or  a  few  specified  options  series  at  a 
time,  and  trading  may  not  occur  in  any 
series  until  it  has  been  reached  in  the 
rotation.  All  exchanges  attempt  to 
complete  opening  rotations  as  quickly  as 
possible  in  order  that  free  trading  may 
commence  shortly  after  the  opening. 
Free  trading  is  critical  to  the  effectuation 
by  options  investors  and  market  makers 
of  certain  option  strategies,  including 
hedging  strategies  that  require  i>ositions 
to  be  taken  in  different  series  in  the 
same  class.  Furthermore,  customer 
orders  received  by  an  exchange  after  the 
opening  of  the  series  involved  cannot  be 
executed  until  after  free  trading 
commences.  As  a  result,  an  order  in  a 
series  that  opened  near  the  beginning  of 
a  lengthy  rotation  may  not  be  executed 
until  the  opening  rotation  has  concluded 
and  free  trading  has  begun. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.*  The 
Commission  believes  that  the 
procedures  proposed  by  the  CBOE  will 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  options 
market  by  decreasing  the  time  required 
to  obtain  opening  market  quotations  and 
allowing  free  trading  to  commence  as 
quickly  as  possible  after  the  opening. 
Expedited  free  trading  will  allow  market 
makers  to  engage  in  hedging  strategies 
as  soon  as  possible  after  the  opening, 
and  also  will  result  in  prompt  execution 
of  customer  orders.  In  this  regard,  the 
CBOE  proposal  is  consistent  with  a 
recommendation  contained  in  The 
October  1987  Market  Break  Report  by 
the  commission  staff,  that  the  options 
exchanges  should  reexamine  their  rules 
governing  opening  rotations.*  Moreover, 
the  CBOE  has  designed  procedures  to 
ensure  that  pre-opening  quote 
indications  are  not  stale  by  the  opening 
of  trading  in  the  underlying  security,  and 
would  not  result  in  executions  that  are 
inconsistent  with  the  security's  opening 
price. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  because  the  proposal  is 


substantially  similar  to  a  submission  by 
the  Pacific  Stock  Exchange.  Inc.  ("PSE") 
previously  approved  by  the 
Commission.*  In  addition,  since  there 
have  been  no  adverse  comments 
concerning  the  PSE's  pre-opening  quote 
rule  and  the  present  proposal,  the 
Commission  believes  that  good  cause 
exists  for  approving  the  proposed  rule 
change  on  an  accelerated  basis. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450 Fifth  Street,  N.W.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
after  the  date  of  this  publication]. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-CBOE-91-29) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 

Margaral  H.  McFuiand. 

Deputy  Director. 

[FR  Doc.  91-21953  Filed  9-11-91:  8:45  am) 

MLUNO  coot  aoifr^i-ii 


Self-Regulatory  Organizationa; 
Appllcatlona  for  Unliatad  Trading 
Prtvllegaa  and  of  Opportunity  for 
Hearing;  MIdweet  Stock  Exchanga, 
Incorporated 

Septembers,  1991, 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 


*1BU.S.C.  78r(1982). 

*  The  October  1967  Market  Break  at  B-22. 


■  See  Securiliei  Exchange  Act  Releaie  No  26068 
(September  9, 1968).  53  FR  3S04S. 

MSU.S.C78a(b)(1962). 
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("CamBUSSton"!  pursuant  to  section 
12(fKl)tB)  of  th*  Securities  Exchange 
Act  of  1934  and  rule  121-1  tbereundef  for 
unlisted  trading  privileges  in  the 
following  securities: 

ALC  ComiRunica^ons  Corporation 

101  par  Value  (File  Na  7- 


Common  Sti 
7223) 
Public  Storage 
Series  A  Cami 
(File  No.  7-7; 
Vanguard  Real 
Shares  of  Benel 
(File  No.  7-7; 
Vanguard  Real 
Shares  <rf  Bern 


|)peil)es  XVUl 
M  SUxk.  tm  Par  Value 
24) 

itate  Fand  1 

ficial  Interest.  No  Par  Value 
25) 

itate  Fund  II 

Rcitl  Interest,  N»  Par  Value 
(File  No.  7-7126) 
International  Colin  Energy  Corporation 
Rights  to  Subtci-ibe  for  Additional  ConuMMi 
Stock  (File  Nttt.  7-7227) 

These  securities  are  listed  and 
registered  on  oae  or  more  other  national 
secnrities  exchange  and  are  reported  in 


the  consolid 
system 

Interested  pel 
submit  on  or  b 
written  data,  v 
concerning  the 


transaction  rrporting 


ons  are  invited  to 
ore  September  30, 1991. 
ws  and  arguments 
bov9-referenced 
application.  Petsons  desiring  to  meike 
written  commei  its  should  Tde  three 
copies  thereof  \  irith  the  Secretary  of  the 
Securities  and  ^xchange  Commission. 
450  Fifth  Streetj  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Conmission  will  approve 
the  application  if  it  Rnds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  u  ilisted  trading  privileges 
pursuant  to  sue  i  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  ma  rkets  and  the  protection 
of  investors. 


ticn. 


!  CoBimi^ion.  by  the  Division  of 
,  pursuant  to  delegated 


For  the  ( 
Market  Regulati( 
authority. 
lonathan  G.  Kata 
Secretary. 

[FR  Doc.  91-2187b  Filed  9-11-91;  8:45  am) 
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Setf-ReguiatorV  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
incorporated 


September  6, 1991 

The  above  n 
exchange  has 
Securities  and 
("Commission 
12(0{n(B)  of 
Act  of  1934  an( 
unlisted  tradi 
following  secuHties: 

AT&T  Capital  C  irporation 


imed  national  securities 
i  led  applications  with  the 
Exchange  Commission 
]  pursuant  to  section 
Securities  Exchange 
rule  12f-l  thereunder  for 
privileges  in  the 


the 


Yen/Oeatscke  Mark  Crosi  Currency 
Warrants  expiring  October  3a  1901  <YDC 

WS)  (File  No.  7-722J) 
VS.  DoUar/Brilish  Pound  Cross  Currency 
Warrants  expiring  December  14, 1992 
(TDP  WS)  (Rie  No.  7-7222) 

These  securities  are  listed  and 
registered  oa  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  30. 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchan^^Gommission. 
450  5lh  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  ft  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  DiviaioR  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-21«71  nied  9-11-81: 8:45  aaij 
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Self-Regulatory  Organizations; 
AppOcationa  for  Uniiated  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelptila  Stock  Exchange, 
Incorporated 

Sefytember  6. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Perking  Family  Restaurants  LP. 
Limited  Partnership  Depositary  Units  (File 
No.  7-7228) 
JHM  Mortgage  Securities  L.P. 

Preferred  Units  {Fi!e  No.  7-7229) 
American  Adjustabie  Rate  Term  Trust.  Inc. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
7230) 
CRI  Insured  Mortgage  Association.  Inc. 
Common  Stock.  101  Par  Value  (File  Na  7- 
7231) 
CRI  Liquidating  RETT 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7232) 
RPS  Realty  Trust 
Shares  of  Beneficial  Interest  101  Par  Vahie 
(File  Na.  7-7233) 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Seplembo'  3a  1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apptication.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washingtoa  DC 
20549.  Followtng  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trad'mg  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 

For  the  Coounission.  by  the  DivisioB  of 
Market  Regulation,  pursuant  to  delegated 
satfaority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  91-21872  Filed  9-11-91: 8:45  amj 
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[Rat  Na  IC-18298:  $12-7671] 

American  AAdvantage  Funds,  et  at.; 
Application 

September  6. 1991. 

aoency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (^940  Act"). 

A^PUCANTt:  American  AAdvantage 
Fund  (the  "Trust").  AMR  Investment 
Services,  Inc.  ("AMR")  and  any  other 
open-end  management  investment 
companies  that  now  or  in  the  future  are 
managed  by  AMR. 
RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
of  the  1940  Act  from  sections  18(f),  18(g) 
and  18(i)  of  the  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  exempting  the  proposed 
issuance  and  sale  of  two  classes  of 
securities  by  any  series  of  the  Trust  or 
any  other  investment  company 
Applicant  from:  (1)  Sections  18(f)(1)  and 
18(g)  of  the  19«)  Act.  to  the  extent  that 
the  proposed  Issuance  and  sale  may 
result  in  a  "senior  security"  under 
section  18(0  of  <he  1940  Act:  and  (2) 
section  18(i)  of  the  1940  Act  to  the  extent 
that  the  different  voting  rights 
associated  with  each  class  of  shares 
may  be  deemed  to  reault  in  some  shares 
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of  stock  issued  by  a  registered 
management  investment  company 
having  unequal  voting  rights. 
FILINO  date:  The  application  was  filed 
on  January  11, 1991,  Amendment  No.  1 
to  the  application  was  filed  on  June  24. 
1991  and  Amendment  No.  2  to  (he 
application  was  filed  on  August  20. 1991. 
By  letter  dated  September  5. 1991, 
Counsel  for  applicants  stated  that 
applicants  will  file  an  additional 
amendment  prior  to  the  issuance  of  any 
order  on  the  application,  the  substance 
of  which  is  reflected  herein. 

HEARINQ  OR  NOTIFICATION  OF  HEARINa: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  30. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

addresses:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants,  American  AAdvantage 
Funds  and  AMR  Investment  Services, 
Inc.,  4333  Amon  Carter  Blvd..  Fort 
Worth,  Texas  76155. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Mann,  Staff  Attorney,  at  (202) 
504-2259  or  Max  Berueffy.  Branch  Chief, 
at  (202)  272-3016  (Division  of  Investment 
Management,  Office  of  Investment 

Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  registered  under  the 
1940  Act  as  an  openend  management 
investment  company.  The  Trust 
currently  offers  shares  of  beneficial 
interest  repiosenting  interests  in  five 
investment  portfolios,  each  of  which 
presently  has  a  single  class  of  shares 
outstanding:  (1)  The  American 
AAdvantage  Balanced  Fund;  (2)  the 
American  AAdvantage  Equity  Fund;  (3) 
the  American  AAdvantage  Limited- 
Term  Income  Fund;  (4)  the  American 
AAdvantage  International  Equity  Fund; 
and  (5)  the  American  AAdvantage 
Money  Market  Fund  (the  "Money 


Market  Fund").  These  portfolios, 
together  with  any  other  series  of  the 
Trust,  or  other  investment  company 
Applicant,  established  in  the  future,  are 
collectively  referred  to  herein  as  a 
"Fund"  or  the  "Funds."  It  is  presently 
contemplated  that  only  the  Money 
Market  Fund  will  establish  two  classes 
of  shares  as  described  below;  however, 
the  exemptive  relief  requested  herein 
would  apply  to  any  Fund. 

2.  AMR  is  the  Manager  of  each  Fund, 
the  sole  investment  adviser  of  the 
Money  Market  Fund,  and  the  sole  active 
investment  adviser  to  the  American 
AAdvantage  Limited-Term  Income 
Fund.  AMR  is  a  wholly-owned 
subsidiary  of  AMR  Corporation,  the 
parent  company  of  American  Airlines, 
Inc.  The  assets  of  each  of  the  Funds, 
other  than  the  Money  Market  Fund  and 
the  American  AAdvantage  Limited- 
Term  Income  Fund,  are  allocated  by 
AMR  among  certain  investment  advisers 
designated  for  that  Fund. 

3.  Under  the  Administrative  Services 
Agreement  between  the  Trust  and  AMR 
with  respect  to  the  Money  Market  Fund, 
AMR  provides  administrative  and 
management  services  to  the  Money 
Market  Fund  similar  to  those  provided 
by  AMR  to  the  shareholders  of  the  other 
Funds  pursuant  to  the  Shareholder 
Service  Agreements  described  below. 
The  fee  payable  under  the 
Administrative  services  Agreement 
equals  .05%  of  the  Money  Markets 
Fund's  net  assets  on  an  annualized 
basis.  Each  shareholder  of  a  Fund,  other 
than  the  Money  Market  Fund,  is 
required  to  enter  into  a  Shareholder 
Service  Agreement  with  AMR.  Under 
this  agreement,  AMR  provides  or 
oversees  on  behalf  of  the  shareholder's 
account  certain  administrative  and 
management  services  (other  than 
investment  advisory  and  portfolio 
allocation  services)  for  which  each 
shareholder  (and  not  the  Fund)  pays  an 
annualized  fee  directly  to  AMR.  This  fee 
equals  .30%  of  a  shareholder's  assets 
invested  in  each  Fund.  At  its  option, 
AMR  can  agree  to  accept  a  reduced  fee 
from  shareholders  who  make  an  initial 
investment  of  at  least  $10  million.  When 
calculating  a  Fund's  operating  expenses 
or  standardized  performance 
information  for  purposes  of  including 
such  expenses  or  information  for 
purposes  of  including  such  expenses  or 
information  in  a  Fund's  (a)  registration 
statement,  (b)  sales  literature  or  (c) 
advertisments.  Applicants  will  reflect 
the  maximum  shareholder  fee  currently 
authorized  by  the  relevant  Fund. 

4.  The  Trust  intends  to  establish  two 
classes  of  shares  in  the  Money  Market 
Fund  and  may  establish  two  classes  of 
shares  in  other  Funds  in  the  future.  The 


existing  class  of  shares  in  each  of  the 
Funds  will  be  redesignated  as  Class  A 
shares  and  will  remain  unchanged  in  all 
other  respects.  The  Class  A  Shares  will 
continue  to  be  offered  and  sold  only  to 
institutional  investors  and  to  other 
investors  making  a  minimum  initial 
investment  of  at  least  $10  million  in  the 
Fund.*  Included  among  the  institutional 
investors  are  individual  retirement 
accounts  ("IRAs")  or  retirement  plans 
that  are  subject  to  the  Employees 
Retirement  Income  Security  Act  of  1974 
("ERISA")  ("Retirement  Plan 
Investors"). 

5.  As  is  currently  the  case  with 
respect  to  all  Fund  shares,  both  Class  A 
and  Class  B  Shares  will  be  self- 
distributed  by  the  Trust  without  the 
assistance  of  a  principal  underwriter  or 
any  other  registered  broker-dealer.  The 
Class  A  shares  will  not  be  subject 
directly  to  a  fee  imposed  under  Rule 
12b-l.  However,  the  Trust  has  adopted  « 
so-called  "defensive"  Rule  12b-l  plan 
with  respect  to  its  existing  shares  of  the 
Funds,  pursuant  to  which  AMR  is 
authorized  to  use  any  fees  received  by  it 
under  its  other  agreements  with  the 
Trust  for  distribution  purposes.  This 
plan  will  continue  in  effect  under  the 
proposed  dual  class  arrangements  with 
respect  to  the  Class  A  shares,  and  is 
referred  to  herein  as  the  "Class  A  Plan." 

6.  The  new  class  of  shares,  the  Class  B 
Shares,  will  be  offered  and  sold  to 
natural  persons  with  a  lower  initial 
minimum  investment.  The  Funds 
anticipate  that  initial  investments  by 
Class  B  shareholders  of  at  least  $10,000, 
and  subsequent  investments  of  at  least 
$250,  will  be  required.  Unlike  the  Class 
A  shares.  Class  B  shareholders  of  a 
Fund  will  be  asked  to  adopt  a  Rule  12b- 
1  distribution  plan  (the  "Class  B  Plan") 
which  will  provide  for  the  Fund  to 
compensate  AMR  in  an  amount  equal  to 
.25%  of  the  Class  B  assets  of  that  Fund, 
on  an  annualized  basis,  for  distribution 
and  distribution-related  activities.  If  the 
actual  distribution-related  expenditures 
incurred  by  AMR  exceed  the  fees  under 
the  Class  B  Plan,  AMR  will  have  to  pay 
the  excess  from  its  own  resources,  while 
if  the  fees  are  greater  than  the 
expenditures.  AMR  will  f>nm  a  profit. 

7.  One  direct  distribution  expenditure 
expected  to  be  incurred  under  the  Class 
B  Plan  will  be  the  purchnne  of  travel 
awards  credits  ("Credits")  from  the 
AAdvantage  Travel  Awards  Program 
(the  "Program"),  which  is  sponsored  by 
American  Airlines,  Inc.  ("AA").  The 
Credits  will  be  awarded  at  an  annual 


■  AMR  rataini  diicretlon  (o  waive  the  SIO  million 
minimum  invettment  requirement  for  indlvidwil 
investors. 
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rate  of  one  mil^  for  each  $10  invested  in 
a  Fund  by  sucq  shareiurfder.  Credits  wiH 
be  calculated  and  awarded  quarterly 
based  upon  th^  avenge  daily  account 
balance  of  a  Class  B  shareholder's 
account  The  Credits  can  be  redeemed 
in  exchange  for  various  travel  services 
and  other  services  or  products.  Each 
Class  B  sharehoider  who  is  not  yet  a 
Program  member  wiU  become  a  member 
by  virtue  of  completing  a  Fund  account 
application  form,  nnle&s  a  Class  B 
shareholder  declines  to  accept  Credits. 
AMR  will  purchase  the  Credits  from  AA 
in  connection  ^ith  its  participation  in 
the  Program. 

8.  In  additior  to  the  purchase  of 
Credits,  other  narketing  expenses  that 
AMR  may  incu  r  under  the  Class  B  Plan 
include  genera  advertising  and  the 
costs  of  payme  ats  to  third  parties  who 
would  provide  Idistribntion-related 
sharehoider  services  to  Class  B 
shareholders. 

9.  Presently,  It  is  intended  that  the 
Retirement  Plan  Investors  will  be 
eligible  to  purcnase  Class  A  Shares,  as 
discussed  above.  However,  the  Funds 
reserve  the  hgl)t  to  alter  the  categories 
of  offerees  so  that  such  Investors  may, 
in  the  future,  be  eligible  to  purchase 
Class  B,  rather 'than  Class  A.  ^ares.  In 
the  event  the  FUnds  made  such  a 
modification,  tke  Retirement  Plan 
Investors  would  be  advised  that  they 
should  conside  r  declining  the  Credits 
due  to  a  Depar  men!  of  Labor  ("DOL") 
interpretation.  tThis  interpretation 
suggests  that  tlie  acceptance  of  benefits 
such  as  Crediti  by  the  Retirement  Plan 
Investment  mij  ht  jeopardize  the 
favorable  tax  treatment  afforded  to 
these  accounts!  In  the  event  of  a  change 
in  this  interpretation,  the  advice  to  the 
Retirement  Fian  Investors  would  be 
modified  accoi  iingly. 

la  If  the  Fun  ds  decide  to  offer  Class  B 
Shares,  in  lieu  )f  Qass  A  Shares,  to  the 
Retirement  Pla  i  Investors,  any 
prospectus  thr<  ugh  which  the  Funds' 
shares  are  offe  ed  and  any  advertising 
or  sales  literature  for  the  Funds  wilL  at  a 
minimum,  disc  ose  the  possible  tax 
implications  ofjacceptance  of  Credits  by 
such  Investors  jand  will  disclose  that, 
regardless  of  w  hether  the  Retirement 
Plan  Investors  accept  the  Credits,  they 
win  bear  the  hjll  Rule  12b-l  fee 
assessed  on  Clbss  B  Shares,  which  will 
compensate  AlIR  for  its  distribution 
activities  in  co;  mection  with  the  Funds, 
including  the  p  irchase  of  the  Credits.  In 
addition,  any  s  alesperson  representing 
the  Funds  will,  at  a  minimum,  discuss 
the  possible  ta  c  implications  of 
acceptance  of '  he  Credits  with  potential 
Retirement  Pla  i  Investors  before  such 
investors  purcl  ase  Gass  B  Shares  and 


will  explain  to  such  investors  that 
regardliess  of  whether  they  accept  the 
Credits,  they  wiU  bear  the  full  Rale  12b- 
1  fee  assessed  on  Class  B  Shares,  which 
will  compensate  AMR  for  its 
distribution  activities  in  connection  with 
the  Funds,  including  the  purchase  of  the 
Credits. 

11.  The  net  asset  value  of  shares  of 
each  class  of  the  Money  Market  Fond 
will  be  calculated  in  accordance  with 
the  amortized  cost  method  of  valBatioo 
to  enable  that  Fimd  to  maintain  a 
oonstant  $1.00  per  share  set  aaset  value. 
The  gross  income  of  the  Money  Market 
Fund  and  any  other  Fund  that  values  its 
portfolio  in  accordance  with  Rule  2a-7 
will  be  allocated  on  a  pro  rate  basis  to 
each  outstanding  share  in  the  Fund 
regardless  of  class,  and  all  expenses 
incurred  by  such  a  Fund  will  be  borne 
on  a  pro  rata  basis  by  such  outstanding 
shares,  except  for  the  payments  that  are 
made  under  the  Class  B  Plan  and, 
possibly,  Class  Expenses  (as  described 
in  condition  1,  below).  The  gross  income 
and  ail  expenses,  except  for  the 
payments  that  are  made  nnder  the  Class 
B  Plan,  and,  possibly.  Class  Expenses,  of 
each  of  the  other  Fuixls  will  be  allocated 
between  Class  A  and  Class  B  on  the 
basis  of  their  relative  net  assets. 

12.  Because  of  the  payments  nnder  the 
Class  B  Plan  and  Class  Expenses  that 
may  be  borne  by  such  class  of  shares, 
the  net  income  of  and  dividends  payable 
to  the  Class  B  Shares  will  be  lower  than 
the  net  income  of  and  dividends  payable 
to  the  Class  A  Shares  of  the  same  Fund. 
Dividends  paid  to  each  dass  of  shares 
of  a  Fund  will,  however,  be  declared 
and  paid  on  the  same  days  aiKl  at  the 
same  times,  and,  except  as  noted  with 
respect  to  the  fees  payable  under  the 
Class  B  Plan  and  any  Qass  Expenses. 
will  be  determined  in  the  same  manner 
and  paid  in  the  same  amounts.  In  the 
case  of  each  of  the  Funds  that  do  not 
maintain  a  constant  net  asset  value  per 
share  and  do  not  declare  dividends  on  a 
daily  basis,  the  net  asset  value  per  share 
of  the  Class  A  and  Class  B  shares  of 
each  Fund  will  vary. 

Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  section  6(c)  of  the  Act 
exempting  the  Funds'  proposed  issuance 
and  sale  of  Class  A  and  Class  B  Shares 
representing  interests  in  the  same  Fund 
from:  (1)  Sections  18(f)(1)  and  18(g)  of 
the  1940  Act  to  the  extent  that  the 
proposed  issuance  artd  sale  may  be 
deemed  to  result  in  a  "senior  security," 
and  therefore  be  prohibited  by  sectkm 
18(f)(1):  and  (2)  section  18(i)  of  the  IMO 
Act  to  the  extent  that  the  different 
votii^  rights  associated  with  each  dass 
of  shares  may  be  deemed  to  result  ia 


some  shares  of  stock  issued  by  a 
registered  management  investment 
company  having  unequal  voting  rights 
Applicants  believe  that  the  proposed 
allocatioD  of  expenses  relating  to  the 
Class  B  Plan  and  voting  rights  relating  to 
the  Class  A  Plan  and  the  Class  B  Plan  is 
equitable  and  will  not  discriminate 
against  any  group  of  shareholders. 
Investors  purchasing  Class  B  Shares, 
and  receiving  the  senrioes  provided 
under  the  Class  B  Plan,  will  bear  the 
costs  associated  with  such  services. 
Class  A  and  Class  B  investors  will  also 
each  enjoy  exclusive  shareholder  voting 
rights  with  respect  to  matters  affecting 
the  Class  A  Plan  and  the  Class  B  Plan, 
respectively. 

2.  The  AppHcants  also  assert  (hat, 
under  the  proposed  arrangement  all 
shares  in  the  Money  Market  Fund  wiH 
bear,  pro  rota,  all  of  the  kinds  of 
expenses  of  the  Fund,  except  payments 
under  the  Class  B  Pf  an  and  Class 
Expenses;  all  shares  of  each  of  the  other 
funds  will  bear  all  expenses,  except 
payments  imder  the  Class  B  Plan  and 
Class  Expenses,  on  the  basis  of  the 
relative  net  assets  of  the  two  classes.  As 
a  result  the  aggregate  expenses 
attributaUe  to  a  Class  B  share  of  one 
Fund  will  be  higher  than  those 
attributable  to  a  Oass  A  share  of  Bie 
same  Fund.  However,  by  allowing  the 
Funds  to  create  the  Class  A  and  Class  B 
Shares  and  to  allocate  payments  under 
the  Class  B  Plan  and  Class  Expenses  as 
proposed,  the  Funds  (and  their 
shareholders)  will  save  the 
organizational  and  other  continuing 
costs  that  would  be  incurred  tf  the 
Funds  were  required  to  establish  new 
separate  investment  portfolios. 
Moreover,  to  the  extent  diat  the  Funds 
are  able,  through  the  proposed 
arrangement  to  expand  their  current 
shareholder  base,  their  shardiolders. 
irrespective  of  class,  will  benefit  to  the 
extent  that  such  Funds'  pro  rota 
operating  expenses  are  lower  than  they 
would  be  otherwise. 

3.  The  proposed  arrangement 
described  in  the  application  does  not 
involve  borrowings  and  does  not  affect 
the  Funds'  existing  assets  or  reserves. 
Nor  will  the  proposed  arrangement 
increase  the  speculative  character  of 
shares  of  a  Fimd.  because  all  shares  in 
the  Money  Market  Fund  will  participate 
pro  rata  in  all  of  the  Fund's 
appredation,  income  and  expenses 
(except  for  paymer^s  nnder  the  Qass  B 
Plan  and  Class  Expenses)  and  ail  shares 
in  each  of  the  other  Funds  wiU 
participate  in  all  appreciation,  income 
and  expenses  (except  for  payments 
under  the  Qass  B  Plan  and  Class 
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Expenses)  on  the  basis  of  the  relative 
net  assets  of  the  classes. 

4.  The  Applicants  do  not  believe  that 
their  proposal  to  have  AMR  award 
Advantage  Program  Credits  to  Class  B 
shareholders  and  to  allow  the  Funds  to 
compensate  AMR  under  the  Class  B 
Plan  for  its  distribution-related  activities 
with  regard  to  the  Funds,  including  its 
costs  in  purchasing  the  Credits  from  AA, 
creates  any  additional  issues  hereunder. 
The  Applicants  believe  that  it  is 
appropriate  for  AMR  to  incur  such 
expenses  under  a  plan  of  distribution 
adopted  pursuant  to  Rule  12b-l. 
Moreover,  the  Applicants  do  not  believe 
that  the  award  of  the  Credits  to  Class  B 
investors,  and  not  to  Class  A  investors, 
could  be  construed  to  create  a  senior 
security  within  the  meaning  of  section 
18(f)  of  the  1940  Act.  since  they  assert 
that  the  award  of  the  Credits  does  not 
constitute  the  distribution  of  assets  or 
the  payment  of  a  dividend. 

Applicants'  Conditioas 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  between  the  Class 
A  and  Class  B  Shares  of  the  same  fund 
will  relate  solely  to:  (a)  The  impact  of 
payments  under  the  Class  B  Plan,  and 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order;  (b)  the 
fact  that  the  Class  A  and  Class  B 
shareholders  will  each  vote  separately 
with  respect  to  the  Class  A  Plan  and  the 
Class  B  Plan,  respectively;  (c)  the 
designation  of  each  such  class;  (d) 
certain  Class  Expenses  that  may  be 
imposed  upon  a  particular  class  of 
shares  and  which  are  limited  to  (i) 
transfer  agent  fees  attributable  to  a 
specific  class  of  shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses  and 
proxies  to  current  shareholders  of  a 
specific  class;  (iii)  blue  sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  the  expense  of 
administrative  personnel  and  services 
as  required  to  support  the  shareholders 
of  a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  trustees'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  and  (e)  the  different 
exchange  privileges  of  each  class  of 
shares. 


2.  The  trustees  of  the  Trust,  including 
a  majority  of  the  independent  trustees, 
will  approve  the  dual  class  system  prior 
to  implementation  of  that  system  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  trustees  of  the  Trust 
regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  the  dual  class 
system  will  reflect  in  detail  the  reasons 
for  the  trustees'  determination  that  the 
proposed  dual  class  system  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  Board  of  Trustees  including  a 
majority  of  the  Trustees  who  are  not 
interested  persons  of  such  Fund.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Fund  to  meet 
Class  Expenses  shall  provide  to  the 
Board  of  Trustees,  and  the  Trustees 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  of 
the  Trust,  pursuant  to  their  fiduciary 
responsibilities  under  the  1940  Act  and 
otherwise,  will  monitor  the  Funds  that 
have  established  Class  A  and  Class  B 
shares  for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
Class  A  and  Class  B  shareholders.  The 
trustees,  including  a  majority  of  the 
independent  trustees,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop,  The  Funds'  manager,  AMR,  will 
be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
trustees.  If  a  conflict  arises,  AMR.  at  its 
own  cost,  will  remedy  such  conflict  up 
to  and  including  establishing  a  new 
registered  management  investment 
company. 

5.  The  Class  B  Plan  will  be  submitted 
to  the  public  shareholders  of  Class  B 
Shares  of  a  Fund  for  approval  at  the 
next  meeting  of  shareholders  after  the 
initial  issuance  of  shares  of  such  class. 
Such  meeting  is  to  be  held  within 
sixteen  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective,  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  first  becomes 
effective. 

6.  The  trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
concerning  distribution  expenditures  for 
the  Class  A  and  Class  B  Shares 


complying  with  paragraph  (b)(3){ii)  of 
Rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  of  shares  will 
be  used  to  justify  any  distribution  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  of  a  particular  class 
will  not  be  presented  to  the  trustees  to 
justify  any  fee  attributable  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based. 
will  be  subject  to  the  review  and 
approval  of  the  independent  trustees  in 
the  exercise  of  their  fiduciary  duties. 

7.  Dividends  paid  by  the  Trust  with 
respect  to  each  class  of  a  Fund's  shares, 
to  the  extent  any  dividends  are  paid, 
will  be  calculated  in  the  same  manner, 
at  the  same  time,  on  the  same  day,  and 
will  be  in  the  same  amount  as  dividends 
paid  by  the  Trust  with  respect  to  the 
other  class  in  the  same  Fund,  except 
that  any  payments  pursuant  to  the  Class 
B  Plan  will  be  borne  by  Class  B  shares 
and  any  Class  Expenses  may  be  borne 
by  the  applicable  class  of  shares. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends  and  distributions  of  the  Class 
A  and  Class  B  Shares  and  the  proper 
allocation  of  expense  between  those 
Classes  have  been  reviewed  by  an 
expert  (the  "Expert")  who  has  rendered 
a  report  to  the  "Trust,  which  has  been 
provided  to  the  staff  of  the  Commission, 
that  such  methodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Trust  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30  (b)(1)  of  the  1940  Act.  The 
work  papers  of  the  Expert  with  respect 
to  such  reports,  following  request  by  the 
Trust  (which  the  Trust  agrees  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  the 
written  request  to  the  Trust  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant  Director 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System"  and  the  ongoing  reports 
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will  be  ".Specif  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compbance  Tfsts"  as  defend  and 
described  in  SAS  Na  44  of  the  AICPA. 
as  it  may  be  asiended  from  time  to  tirae, 
or  in  similar  aiditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

9.  The  Trust  has  adequate  facilities  in 
place  to  ensuri !  implementation  of  the 
methodology  a  nd  procedures  for 
calculating  thg  net  asset  value, 
dividends  and  distributions  of  the  Class 
A  and  Class  BJShares  of  a  fund  and  the 
proper  allocation  of  expenses  between 
such  classes  oi  shares  and  this 
representatiori  has  been  concurred  with 
by  the  Expert  In  the  initial  report 
referred  to  in  (iondition  (8)  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  approprtatfl  substitute  Expert,  on  an 
ongoRig  basis  at  least  annuaily  in  the 
ongoing  reporKs  referred  to  in  condition 
(8)  above.  Applicants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  concurred  by  the 
Expert  or  an  appropriate  substitute 
Expert.  I 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  restransibilities  of  the 
trustees  of  tbeJTrust  with  respect  to  the 
dual  class  system  will  be  set  forth  in 
guidelines  which  will  be  furnished  to  the 
trustees.  | 

11.  Each  Fuiid  will  disclose  the 
respective  ex|:^ses,  performance  data, 
distribution  ai^ngements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  ^ares  in  every  prospectus, 
regardless  of  lirhether  both  classes  of 
shares  are  oHcred  through  each 
prospectus.  Tlje  Fund  will  disclose  the 
respective  exdenses  and  performance 
data  applicable  to  both  classes  of  shares 
in  every  share  lolder  report.  To  the 
extent  any  ad'  ertisement  or  sales 
literature  desc  ribes  the  expenses  or 
performance  c  ata  applicable  to  either 
class  of  sharef,  it  will  also  disclose  the 
respective  exdense  and/or  performance 
data  applicable  to  both  classes  of 
shares.  '1  he  in  ormation  provided  by 
Applicants  foi  publication  in  any 
newspaper  or  similar  listing  of  each 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares  separa  ely. 

12.  Applicai  its  acknowledge  that  the 
grant  of  the  e?  emptive  order  requested 
oy  the  applies  tion  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  a]  in  any  particular  level 
or  type  of  Ruli  12b-l  plan  or  other 
payments  thai  Applicants  may  make  in 
reliance  on  th  >  exemptive  order,  or  [b] 
in  the  manner  in  which  fees  are 
assessed  or  a  iproved  under  the 


Shareholder  Service  Agreements  or  the 
level  of  such  fees. 

la.  The  Money  Market  Fund,  and  any 
other  Fund  relying  on  this  order  in  the 
future  that  relies  upoa  Role  2a-7  under 
the  1940  Act,  will  have  more  than  one 
class  of  shares  outstanding  only  when 
and  for  so  long  as  that  Fund  declares  its 
dividends  on  a  daily  basis,  accrues  its 
payments  for  the  Class  B  Plan  and 
payments  of  Qass  Expenses  daily,  and 
has  received  undertakings  from  the 
persons  that  are  entitled  to  receive 
payments  under  the  Oass  B  Plan  and 
payments  of  Class  Expenses,  waiving 
such  portion  of  any  such  payments  to 
the  extent  necessary  to  assure  that 
payments  (if  any)  required  to  be  accrued 
by  any  such  class  of  shares  on  any  day 
do  not  exceed  the  income  to  be  accrued 
to  such  class  on  that  day.  If  such 
waivers  are  not  sufficient  to  prevent  a 
class's  expenses  from  exceeding  its 
gross  income  on  any  given  day,  AMR 
will  reimburse  the  Fund  for  the  excess 
within  five  business  days.  In  this 
manner,  the  net  asset  vahie  per  share  for 
all  shares  in  such  a  Fund  will  remain  the 
same. 

For  the  SEC,  by  the  Divisioi  of  Investment 
Management,  under  delegated  authority. 

Maisaral  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-21952  Filed  9-11-91:  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Nolle*  14771 

Study  Group  4  of  the  U.S.  Organization 
for  ttw  International  Radio 
Consultative  Committee  (CC1R); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  4  of  the  U.S. 
Organization  for  the  lotemational  Radio 
ConsuUative  Committee  (CCIR)  will 
hold  an  open  meeting  on  September  25, 
1991,  at  the  Communications  Satellite 
Corporation,  950  L'Enfant  Plaza,  SW., 
Washington,  DC,  from  1;30  p.m.  to  4:30 
p.m.  in  the  8th  Floor  Conference  Room. 

Study  Group  4  deals  with  matters 
relating  to  the  fixed  satellite  service. 
The  purpose  of  the  meeting  is  to 
continue  preparations  for  the  November 
meeting  of  Study  Group  4  in  Geneva. 

Members  of  the  general  puUic  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Request  for  further 
information  should  be  directed  to  Mr. 
Hans  Weiss,  Communications  Satellite 
Corporatioa  22300  Comsat  Drive, 
Qarksbuig.  MD  20871,  phone  (301)  428- 
4777. 


Dated- AugMtt  28. 1S9I. 
Warren  G.  Richards, 

Chairman.  US.  CCIR  Natioaal  Conumktee. 
(PR  Dot  91-21987  Ffled  e-ll-Ol:  9:4$  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGOII-tl-101 

Vessel  Certificates  and  Exemptions 
Under  ttw  International  Regulations 
for  Preventing  CoOWons  at  Sea.  1972 
(72COLREGS): 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  granting  of  Certificate 

of  Alternative  Comf^nce  for  vessel 

SUMMARY:  This  notice  provides 
notification  of  the  granting  of  a 
Certificate  of  Alternative  Compliance 
for  a  small  passenger  (dinner  excursion} 
vessel.  The  vessel  cannot  fully  comply 
with  certain  proviskms  of  Annex  I  of  the 
72  COLREGS  without  interfering  with  its 
operation. 

EFFECTIVE  DATE:  August  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  W.  Robert 
Shilland,  Eleventh  Coast  Guard  District 
Marine  Safety  Division,  Union  Bank 
Building.  Suite  709, 400  Oceangate,  Long 
Beach,  CA  90622.  Telephone  (213)  499- 
5334. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  section  1605  (c)  of  Title 
33  United  States  Code,  the  Coast  Guard 
publishes,  in  the  Federal  Register  a 
listing  of  any  vessel  granted  a 
Certificate  <rf  Alternative  Compliance.  A 
certificate  is  issued  on  a  determination 
that  a  vessel  cannot  fully  oon^y  with 
the  light,  shape,  and  sound  signal 
provisions  of  the  72  COLREGS  without 
interfering  with  the  special  function  of 
the  vessel  and,  instead,  meet  alternative 
requirements. 

The  vessel  listed  below  does  not 
comply  with  annex  I,  section  3.(a)  of  the 
72  COLREGS  in  that  its  forward 
masthead  light  is  located  65'  10"  forward 
of  the  aft  mast  and  96'  6"  aft  of  the  stem. 
Full  compliance  would  require  the 
horizontal  distance  between  its  forward 
masthead  light  and  the  aft  masthead 
light  to  be  not  less  than  one  half  of  the 
length  of  the  vessel  with  the  forward 
masthead  light  placed  not  more  than  one 
quarter  of  the  length  of  the  vessel  from 
the  stem.  Complying  with  this 
requirement  would  interfere  with  the 
(^erator's  visibiUty  and  possibly  impair 
the  operator's  night  vision.  Accordingly, 
the  vessel  has  been  issued  a  Certificate 
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of  Akmative  Compliance,  ptinuant  to 
Rule  1(e)  of  the  72  COLREGS. 

M/V  MONTE  CARUX  OJ^.  877138 

Dated:  August  23, 1991. 
G.A.  Casimir, 

Captain,  U.S.  Coast  Guard,  Chief.  Marine 
Safety  DivkioB,  Eleventh  Cnaaf  Guard 
District. 
[FR  Doc.  91-21949  Filed  9-11-91:  ft:45  am) 

BILLINO  COOe  491»-1«-«i 


Federal  Highvray  Administration 

Environmental  Impact  Statement 
Cumt>erland  and  Harnett  Counties,  NC 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Cumberland  and  Harnett  Counties, 
North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT 

Nicholas  L  Graf,  P.E.,  Division 
Administrator,  Federal  Highway 
Administration,  P.O.  Box  26806,  Raleigh, 
North  Carolina  27611.  Telephone  (Sn9) 
056-4346. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT)  will  prepare  an  environmental 
impact  statement  [EIS)  on  a  proposal  to 
improve  traffic  flow  between  NC  87/24 
and  the  proposed  US  13/NC  24  project 
north  of  Fayetteville,  North  Carolina. 
Improvements  to  the  corridor  are 
considered  necessary-  to  increase  safety 
and  traffic  service  from  the  US  13/NC  24 
project  and  the  City  of  Fayetteville 
around  the  Town  of  Spring  Lake.  The 
proposed  actkm  would  be  the 
construction  of  multi-lane,  divided, 
controlled  access  highway,  on  a  new 
location  for  a  distance  of  about  11  miles. 

Alternatives  under  consideration 
include:  (1)  The  "No-Build"  alternate, 
which  includes;  Transportation  Systems 
Management  ahemative;  Mass  Transit 
alternative;  and  "do-notbing" 
alternative,  and  (2)  build  alternatives  for 
a  controlled  access  highway  on  new 
location. 

Solicitation  of  comments  og  the 
proposed  action  are  being  sent  to 
appropriate  Federal,  State  and  local 
agencies.  A  complete  public 
involvement  program  has  been 
developed  for  the  project  to  include:  the 
distribution  of  newsletters  to  interested 
parties,  along  with  pnbhc  meetings  and 
public  bearing  to  be  held  in  the  study 
area,  bifonnction  on  the  time  end  place 


of  the  public  hearing  will  be  provided  in 
the  local  news  media.  The  draft  EIS  will 
be  available  for  pubhc  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  assure  that  the  full  range  of  issues 
related  to  thie  proposed  action  are 
addressed  and  all  signiftcant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Prograrn  Number  20.205,  Highway  Pianrang 

and  Construction.  The  regulationa 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program). 

Robert  LLae. 

District  Engineer,  Raleigh,  NC- 

[FR  Doc.  91-21919  Filed  9-11-81;  8j45  am] 
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Federal  RaHroad  Administration 
[BS-AP-NO.  3066  and  3068] 

Consolidated  Rail  Corp.;  Public 
Hearings 

The  Consolidated  Rail  Corporation 
(Conrail)  has  petitioited  the  Federal 
Railroad  Administration  (FRA)  seelcing 
approval  for  the  discontintiance  and 
removal  of  the  automatic  block  signal 
system  on  portions  of  its  system. 

Under  Block  Signal  Application  3068, 
Conrail  seeks  approval  to:  discontinue 
and  remove  the  automatic  block  signal 
system  on  the  single  main  track  between 
"Warsaw"  Interlocking  (milepost  358.7) 
and  Valparaiso,  Indiana  (milepost 
420.3);  classify  the  main  track  as  a 
secondary  track  and  operate  under 
manual  block  signal  rules;  and  install 
block  limit  stations  at  "Saw"  (milepost 
358.7)  and  "Valpo"  (milepost  420.3). 

Under  Block  Signal  Application  3068, 
Conrail  seeks  approval  to:  discontinue 
and  remove  the  automatic  block  signal 
system  on  the  single  main  track  from 
Crestline,  Ohio  (milepost  188.0)  to  Fort 
Wayne,  Indiana  (milepost  319.2)  and 
from  "Junction"  liaterlocking  (milepost 
321.1)  to  Warsaw,  Indiana  (milepost 
356.7);  discontinue  the  automatic 
interlocking  at  "Estry"  (milepost  287.8) 
and  replace  with  stop  signs;  discontinue 
and  remove  the  remotely  controlled 
manual  interlockings  at  "CP  West  Yard" 
(milepost  191.2)  and  "CP  East  Colsan" 
(milepwst  198.6);  convert  ail  remaining 
switches  to  hand  operation;  classify  the 
main  track  as  a  secondary  track;  and 
operate  under  manual  block  signal  rules. 


The  FRA  has  issued  a  pabHc  notice 
seeking  comments  of  interested  parties 
and  conducted  a  field  investigation  in 
this  matter.  After  examining  the  carrier's 
proposal  and  the  available  facts,  the 
FRA  has  determined  that  a  public 
hearing  is  necessary  before  a  final 
decision  is  made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Tuesday, 
October  8, 1991,  in  room  1134  of  the 
Federal  Court  House  located  at  1300 
South  Harrison  Street  m  Fort  Wayne, 
Indiana.  Interested  parties  are  invited  to 
present  oral  statements  at  the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  rule  25  of  the  FRA  Rules  of  Practice 
(49  CFR  part  211.25),  by  a  representative 
designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outiining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  tlieir 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  armounced  at  the 
hearing. 

Issued  in  Washington,  DC  on  September  6, 
1991. 

Walter  C  Rockay, 

Acting  Associate  Administrator  for  Safety. 
|FR  Doc.  91-21911  Filed  9-11-81;  8:45  am] 
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Researcti  and  Special  Programs 
AdministFation 

[Docket  No.  P-87-7W;  Notice  1) 

Transportation  of  Hazardous  Uqwds 
By  PipeMne,  Petition  for  Waiver;  Exxon 
Pipeline  Co. 

The  Exxon  Pipeline  Con»pany  (Exxon) 
has  petitioned  the  Research  and  Special 
Programs  Administration  to  waive 
compliance  with  the  hydrostatic  test  and 
records  retention  requirements  of  48 
CFR  195.302  and  195.310.  The  petition 
pertains  to  two  short  segments  of  a 
pipeline  in  Harris  County,  Texas  that 
are  owned  by  Exxon,  leased  by  Shell 
Chemical  Company  and  operated  by 
Shell  Pipe  Line  Corporation.  The  bi- 
directional pipeline  transports  ethylene 
in  a  state  that  meets  the  definition  in 
§  195.2  of  a  highly  volatile  liquid  (HVL). 
The  pipeline  runs  between  the  Shell 
Deer  Park  Plant,  located  south  of  the 
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Houston  Ship  Chjannel.  and  the  Exxon 
Mont  Belvieu  Pla(nt.  located  north  of  the 
Houston  Ship  Chjannel.  Construction  of 
the  B-inch  18.39  mile  pipeline  was 
completed  in  1969,  and  the  pipeline  was 
placed  in  HVL  service  that  same  year. 

In  1987,  Exxon  became  aware  that  the 
pipeline  was  beipg  operated  as  an 
interstate  pipeline  connected  to  an  out- 
of-state  system.  Section  195.302(b) 
requires  onshore  steel  interstate 
pipelines  constructed  before  January  8, 
1971.  and  in  HVIJ  service  before 
September  8, 1980.  to  be  qualified  by 
hydrostatic  testing,  or  reduction  in 
maximum  operating  pressure.  Section 
195.310  requires  i  record  be  made  of 
each  required  te$t  and  be  retained  for  as 
long  as  the  facility  is  in  use.  In  1987, 
Exxon  conducted  a  review  of  the 
pipeline's  hydrostatic  test  records  to 
ensure  compliani  :e  with  §  195.310 
requirements  forlretention  of  the  records 
of  the  latest  hydipstatic  test  required  by 
subpart  E  of  part  195.  The  review 
disclosed  that  pr  )per  test  records 
existed  for  1&37  miles  of  the  pipeline. 
However,  record  j  could  not  be  located 
for  a  53-foot  tie-L  i  segment  (just  south  of 
the  channel)  and  a  27-foot  tie-in  segment 
(just  north  of  the  channel),  totaling  80 
feet,  or  0.02  mile) . 

Exxon's  petitic  n  for  waiver  provided 
the  following  inf(  irmation  to  support 
their  position  th^t  granting  a  waiver  is  in 
the  best  interest  of  pipeline  safety: 

1.  Exxon's  con  itruction  specifications 
and  applicable  ii  dustry  codes,  in  effect 
in  1969.  required  hydrostatic  testing  of 
newly  constructc  d  hazardous  liquid 
pipehnes  at  125  percent  of  maximum 
operating  pressue  for  a  24-hour 
duration.  Therefdre,  since  those  records 
are  currently  av£  ilable  to  18.37  miles  or 
99.89  percent  of  I  ie  pipeline,  Exxon 
believes  that  the  53-foot  and  27-foot  tie- 
in  segments  weni  also  tested  to  the 
same  requiremer  ts. 

2.  Since  the  pi|  eline  has  been  in 
service  since  196 )  without  any  known 
failures,  and  beciuse  the  maximum 
actual  hoop  8tre<  s  in  the  two  pipeline 
segments  will  not  result  in  a  hoop  stress 
that  exceeds  45  { ercent  of  the  speci^ed 
minimum  yield  s  rength  (SMYS)  of  the 
pipe  (§  195.406(a  (1)  allows  hoop  stress 
of  72%  SMYS),  tl  e  pipe  segments  in 
question  have  a  arger  than  required 
margin  of  safety. 

3.  Internal  conosion  is  not  a  problem 
because  the  ethy  ene  transported  is  non- 
corrosive.  The  pi  peline  is  cathodically 
protected  and  th  >  pipe  to  soil  potential 
reports  do  not  in  licate  a  problem  with 
external  corrosic  n. 

4.  The  potentii  I  for  risk  to  persons 
resulting  from  a  >ipe  failure  is  unlikely 
because  the  two  segments  are  located  in 
a  pipeline  corrid  )r  and  there  are  no 


homes,  businesses  or  other  occupied 
buildings  of  any  kind  within  1500  feet  of 
the  53-foot  segment  (south  of  the  ship 
canal)  or  within  3000  feet  of  the  27-foot 
segment  (north  of  the  ship  channel). 

Based  on  the  above  information  from 
Exxon,  the  Research  and  Special 
Programs  Administration  (RSPA) 
accepts  the  argument  that  the  two  tie-in 
segments  were  hydrostatically  tested  to 
the  same  Exxon  construction 
specifications  and  applicable  industry 
codes  as  the  rest  of  the  pipeline. 
Therefore,  RSPA  sees  no  reason  to  grant 
the  request  for  a  waiver  from 
compliance  with  the  §  195.302 
hydrostatic  test  requirements.  Rather, 
RSPA  sees  the  need  to  only  respond  to 
the  noncompliance  with  the  records 
retention  requirements  of  S  195.310. 

Exxon's  information  indicates  proper 
compliance  with  the  test  record 
requirements  of  §  195.310  for  all  but 
these  two  segments  totaling  80  feet 
(0.08%)  of  the  pipeline.  Exxon's 
information  further  indicates  that  the 
pipe  segments  are  to  continue  operating 
at  low  hoop  stress;  there  are  no 
indications  of  internal  or  external 
corrosion;  the  two  segments  are  not  near 
homes  or  occupied  buildings;  and  no 
known  failures  have  occurred  in  the  two 
segments.  Based  on  the  information 
submitted  by  Exxon,  there  appears  to  be 
reasonable  evidence  that  the  27-foot  and 
53-foot  tie-in  segments  were  pretested 
before  installation  at  these  locations, 
and  that  those  test  records  may  not  have 
been  filed  or  may  have  become  lost.  In 
view  of  these  reasons,  it  appears  that  a 
waiver  of  compliance  with  the 
requirements  of  S  195.310  for  these  tie-in 
segments  is  not  inconsistent  with 
pipeline  safety  and  as  a  consequence, 
RSPA  proposes  to  grant  the  waiver. 

Interested  parties  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  duplicate  such  data,  views, 
or  arguments  as  they  may  desire. 
Comments  should  identi^  the  Docket 
and  Notice  numbers,  and  be  submitted 
to  the  Dockets  Unit,  room  8417, 
Research  and  Special  Programs 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

All  comments  received  before 
October  15, 1991  will  be  considered 
before  final  action  is  taken.  Late  filed 
comments  will  be  considered  so  far  as 
practicable.  All  comments  and  other 
docketed  material  will  be  available  for 
inspection  and  copying  in  room  8419 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  before  and  after  the  closing  date. 
No  public  hearing  is  contemplated,  but 
one  may  be  held  at  a  time  and  place  set 
in  a  notice  in  the  Federal  Register  if 
requested  by  an  interested  person 


desiring  to  comment  at  a  public  hearing 
and  raising  a  genuine  issue. 

Issued  in  Washington.  DC  on  September  9. 
1991. 

George  W.  Tenley,  Jr., 
Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  91-21938  Filed  9-11-91:  8:45  am] 
BIUJNO  COOC  4t10-«0-«M> 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

September  S,  1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0717r 

Form  Number:  IRS  Form  W-4S. 

Type  of  Review:  Extension. 

Title:  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 

Description:  Section  3402(o)  of  the 
Internal  Revenue  Code  extends  income 
tax  withholding  to  sick  pay  payments 
made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  to 
determine  the  amount  to  be  withheld 
from  the  third-party  sick  pay  payments. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeping: 

Recordkeeping — 40  minutes 

Learning  about  the  law  or  the  form — 6 
minutes 

Preparing  the  form — 25  minutes 

Copying,  assembling,  and  sending  the 
form  to  IRS — 11  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  685.000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Managemen. 
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and  Budget,  room  3001,  ^kw  E)iecathre 
Offlce  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

DeptHimetiUii  Reports.  MoaagemetU  Officer. 
|FR  Doc.  m-aaee  Plied  V-lt-Vt:  8:46  aaH 


Public  Infonnation  CoHectien 
Requirement*  Submitted  to  (HAB  for 
Review 

September  6, 1991. 

The  Department  of  Treasury  has 
submitted  the  fotlowing  pablic 
infonnation  collection  requirenientts)  to 
ONiB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-«ll.  Copies  ol  the 
submisaion(a)  rnay  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Intemat  Reveooe  Service 

OMB  Number  1545-1034. 

Form  Number  IRS  Form  8582-CR. 

Type  of  Review:  Revision. 

Thie:  Passive  Activity  Credit 
Limitations. 

Description:  Credits  from  passive 
activities,  to  the  extent  they  do  not 
exceed  the  tax  attributable  to  net 
passive  income  are  not  allowed.  Form 
8582-CR  is  used  to  ftgure  the  passive 
activity  credit  allowed  and  the  amount 
of  credit  to  be  reported  on  the  tax 
return.  Worksheets  1,  2,  3,  and  4  in  the 
instructions  are  used  to  figure  the 
amounts  to  be  entered  on  lines  1, 2. 3, 
and  4  of  Form  6582-CR  and  worksheets 
5  through  8  are  used  to  allocate  the 
credits  allowed  back  to  the  individoal 
activities. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents/ 
Record  keepers.  900.00a 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeprng: 

Recordkeeping — 2  hours,  5  minutes 

Learning  about  the  law  or  the  form— 4 
hours,  19  minutes 

Preparing  the  form — 3  hours,  4 
minutes 

Copying,  assembling,  and  sending  the 
form  to  IRS — 2  hours,  1  minute 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,569,200  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Interna)  Revenue  Service, 


room  5571. 1111  Constitotion  Avenoe. 
NW^  Washinstoo,  DC  20224. 

CMS  Reviewer  Milo  Sonderhettf 
(202)  395-6680.  Office  of  Manasemcnt 
and  Budget.  Room  3CXn.  New  Executive 
Office  Buikiing.  Wa«hu«ton,  DC  20503. 
LoistCHolnl 

Departmetital  Heports.  Manegement  Officer. 
fFR  Doc.  91-2194S  Filed  »-n-»t:  8:45  am) 


UNUCO  STATES  INfORMATION 
AGENCY 


Small  GroMp  Study  Prograw  In 
American  Studies  for  Foraitn 
Secondary  School  and  University- 
Level  Educators 

AQEMCV:  United  States  Information 

Agency. 

ACTION:  Notice — reqacstior  proposals. 

summary:  Tke  Division  for  the  Study  of 
the  U.S.,  Office  of  Academic  Programs. 
U.S.  Information  Agency,  invites 
Washington-based  programming 
institutions  to  submit  proposals  to 
coordinate  and  implement  five  thirty- 
day  multi-regional  study  programs  in 
Arnerican  studies.  Each  of  the  five 
programs  will  include  fifteen  foreign 
participants.  These  programs  will  take 
place  in  the  period  horn  late  March  to 
early  November  of  1992. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  est  on 
Friday,  October  25, 1991.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmarked  on  October  25, 
1991.  but  received  at  ■  kter  date.  It  is 
the  responsibility  of  eack  ^ant 
applicant  to  ensure  that  the  proposals 
are  received  by  the  above  deadline. 
Grants  should  begin  on  or  about  January 
15, 1992. 

ADDRESSES:  The  original  and  15  copies 

of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Infonnation 
Agency,  Reference:  Small  Group  Study 
Programs  in  American  Studies,  Office  of 
the  Executive  Director,  E/X,  room  338, 
301  4th  Street,  SW.,  Washington.  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT  To 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information,  interested 
organizations  or  institutions  should 
contact:  Richard  Taylor,  U.S. 
Information  Agency,  Office  of  Academic 
Programs,  Division  for  the  Study  of  the 


U.S.,  B/ AAS— roeiB  256. 301 4t)i  Stn^ 

SW.,  Washington,  DC  20M7.  Telephnac: 

202-619-457a 

SUPPLCMCNTARY  IMIOnMATieW.  Ovi>mll 

authority  for  ttiese  exchangee  is 
contained  in  the  Mutual  Educatlonaf  and 
Cultural  Exchange  Act  of  1981,  as 
amended,  PubHc  Law  87-258  (Fulbrighf 
Hays  Act).  The  purpose  of  the  act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  miderstandSnj 
between  tfie  people  of  the  United  States 
and  the  people  of  other  countrrer  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  ottier 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  worid." 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character,  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life. 

The  Division  for  the  Study  of  the  U.S. 
provides  opportunities  for  foreign 
education  ministry  ofRcials,  teacher 
trainers,  textbook  writers,  and 
curriculum  developers  to  receive 
information,  training,  and  resource 
materials  which  will  enable  them  to 
enhance  or  update  what  is  taught  about 
the  U.S.  in  the  secondary  schools  and 
teacher  training  institutioas  of  tbeir 
home  countries.  The  Division  also 
provides  opportunities  for  university 
teachers  of  interdisciplinary  American 
studies  courses,  American  history  and 
political  science  to  update  their 
knowledge  of  contemporary  events  and 
issues  in  Aaiericaa  society.  All 
participants  will  be  competent  in  the 
English  language. 

Project  Ob)ectivea  , 

The  objectives  of  the  project  are  as 
follows:  (1)  To  foster  a  greater 
understanding  of  historical  and 
contemporary  American  society,  culture, 
and  institutions,  and  (2)  to  provide 
information  and  appropriate  resource 
materials  that  will  enhance  participants' 
ability  to  develop  up-to-date,  balanced 
textbooks  and  curricula  for  teaching 
about  the  U.S.  in  educational  institutions 
abroad. 

Project  Description 

Three  of  the  five  study  programs  will 
be  designed  for  Inspectors  of  English 
and  other  education  ministry  officials 
responsible  for  determining  the  content 
of  textbooks  and  curricula,  teacher 
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trainers,  and  textbook  writers  and 
curriculum  develapers  in  the  field  of 
teaching  English  is  a  foreign  language 
(TEFL)  at  the  secondary  level.  These 
programs  should  focus  on  incorporating 
American  studies  cultural  content  into 
secondary-level  English  teaching 
courses,  and  the  4se  of  teaching 
materials  with  a  U.S.  emphasis. 

One  of  the  fivejstudy  programs  will  be 
designed  for  textbook  writers,  teacher 
trainers  and  currf:ulum  developers 
involved  in  secoridary-level  social 
science  educatioii,  including  history  and 
geography.  Special  emphasis  should  be 
placed  on  Amerioan  studies  source 
materials  and  the|r  use  in  the  writing  of 
history,  geography,  and  social  studies 
textbooks  and  curricula.  Programming 
on  the  American  )olitical  process, 
notably  the  role  c  f  the  U.S.  Constitution 
(especially  the  Bi  1  of  Rights),  should  be 
included. 

The  remaining  program  will  be 
designed  for  univ  >rsity  professors 
involved  in  teach  ng  courses  in 
interdisciplinary .  American  studies, 
American  history  or  American  political 
institutions.  This  jroject  should  offer 
"advanced  American  studies 
programming,"  and  assume  that  the 
participants  are  already  kiiowledgable 
about  basic  American  history  and 
institutions.  A  comparative  perspective 
would  be  appropi  iate  for  this  group,  as 
would  a  greater  clscussion  of  historical 
and  contemporary  issues  in  American 
society,  government,  and  law. 

Project  Guidelines 

Each  of  the  five  programs  will  begin 
with  an  initial  program  orientation  and 
introductory  Iect4re8  will  be  held  in 
Washington,  DC.  tach  program  will 
include  two  mainjacademic  modules, 
each  approximate  ly  seven  days  in 
length.  The  first  n  lodule  will  be  an 
intensive,  gradua  e-level  seminar  at  a 
major  university,  covering  a  number  of 
interdisciplinary  ihemes  related  to 
historical  and  coatemporary  American 
culture,  society,  a  nd  institutions.  Current 
topics  and  issues  should  be  included  in 
the  seminar.  The  lecond  module  will 
take  place  at  a  different  university, 
institution,  or  other  location  appropriate 


to  the  specific  theme  of  the  program, 
preferably  situated  in  another  region  of 
the  country  than  that  of  the  first  module. 
This  section  of  the  project  should 
provide  additional  American  studies 
programming,  exploring  themes  and 
issues  which  were  not  covered  in  the 
first  academic  module.  The  two 
academic  modules  are  to  be  followed  by 
at  least  one  other  travel  segment  to  a 
different  section  of  the  U.S.,  in  order  to 
further  expose  the  participants  to 
American  regionalism  and  cultural 
diversity.  The  programs  will  end  in 
Washington,  I>C,  with  a  briefing  at  USIA 
headquarters  and  a  final  project 
evaluation  session. 

Proposed  Budget 

Proposals  must  include  a 
comprehensive  line  item  budget,  for 
which  specific  details  will  be  supplied  in 
the  application  packet  available  for  the 
Division  for  the  Study  of  the  U.S. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
experience  in  conducting  international 
exchange  programs  will  be  limited  to 
$60,000. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligibile  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligibile  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
the  General  Counsel,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USlA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

(1)  Quality  and  imaginative  design  of 
the  project; 


(2)  Quality,  rigor,  and  appropriateness 
of  proposal  with  regard  to  stated 
objectives  of  the  project; 

(3)  Clear  evidence  of  the  ability  to 
deliver  a  substantive  and  high-quality 
American  studies  program;  experience 
with  foreign  educators  is  desirable: 

(4)  Provision  for  a  useful  evaluation  at 
the  conclusion  of  the  program; 

(5)  Evidence  of  strong  administrative 
and  managerial  capabilities  for 
academic  exchange  programs,  with 
specific  discussion  of  how 
administrative  and  logistical 
arrangements  will  be  undertaken; 

(6)  The  experience  of  professionals 
and  staff  assigned  to  the  program; 

(7)  The  availabilityof  resources  for 
the  Washington-based  orientation  and 
evaluation  segments,  and  for  the  two 
university-based  academic  seminar 
components; 

(8)  A  well-thoughtout  and 
comprehensive  cultural  tour  to 
complement  the  academic  segments; 

(9)  Cost-effectiveness. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notificatipn 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  15, 1991.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  23, 1991. 
WiUiam  P.  Glade, 

Associate  Director.  Bureau  of  Educational 

and  Cultural  Affairs. 

[PR  Doc.  91-21998  Filed  9-11-81;  8:45am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPI^YMENT  OPPORTUNITV 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  56  FR  44125 
Friday,  September  6, 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.  (Eastern  time) 
Tuesday,  September  17, 1991. 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street.  N.W.,  Washington,  D.C. 
20507. 

CHANGE  IN  THE  MEETING:  The  meeting 
scheduled  for  September  17, 1991  has 
been  postponed  until  Tuesday,  October 
1, 1991  at  2:00  p.m. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer  on  (202)  663-7100. 

Dated:  September  10. 1991. 
Frances  M.  Hart, 

Exectuive  Officer,  Executive  Secretariat 
[FR  Doc.  91-22076  Filed  9-10-91;  2:19  pm] 

BILUNO  COOe  676»46-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  September  17, 
1991, 10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

status:  This  Meeting  Will  Be  Open  to 
the  Public. 

MATTER  TO  BE  CONSIDERED:  Analysis  of 
Comments  on  Association  of  State 
Democratic  Chairs'  Rulemaking  Petition. 

DATE  AND  TIME:  Tuesday,  September  17, 
1991,  To  Be  Convened  After  the  Open 
Meeting. 

place:  999  E  Street,  N.W.,  Washington, 
D.C. 


status:  This  Meeting  Will  Be  Closed  to 

the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance  matters  pursuant  to  2  U.S.C. 

1 437g. 
Audits  conducted  pursuant  to  2  U.S.C.  S  437g, 

i  438(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  September  19, 

1991, 10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  Will  Be  Open  to 

the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Correction  and  Approval  of  Minutes 
Gephardt  for  President  Committee — Request 

for  Oral  Presentation 
Advisory  Opinion  1991-27:  Mr.  Lance  Olson 

on  behalf  of  the  California  Democratic 

Party 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  376-3155. 

Delores  Harris, 

Administrative  Assistant,  Office  of  the 

Secretariat 

(FR  Doc.  91-22111  Filed  9-10-91:  2:27  pm) 

BILUNO  CODE  t71S-01-«l 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday. 

September  18, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  ]oseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  10. 1991. 
Jennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-22113  Filed  »-10-«l;  3:11  p.m. 
BtixiNQ  OOOE  m»^^^m 

NATIONAL  transportation  SAFETY 
BOARD 

TIME  AND  date:  9:30  a.m..  Tuesday. 
September  17, 1991. 

place:  Board  Room,  Eighth  Floor,  800 
Independence  Avenue,  SW., 
Washington,  DC.  20594. 

STATUS:  Open. 

matters  to  BE  considered: 

S299C    Safety  Recommendations  Program 
Additions:  "Most  Wanted"  List. 

5489 A    Aviation  Accident  Summary  Report: 
Mid-Air  Collision  Involving  Lycoming  Air 
Service  Piper  Aerostar  and  Sun 
Company  Aviation  Department  Bell  412, 
Merion.  Pennsylvania,  April  4, 1991. 

5381A    Marine  Accident  Report:  Collision  of 
Greek  Tankshlp  SHINOUSSA  with  U.S. 
Towboat  CHANDY  N  and  Tow. 
Galveston  Bay.  Texas.  luly  28, 1990. 

NEWS  MEDIA  CONTACT  Telephone  (202) 

382-6600. 

FOR  MORE  INFORMATION  CONTACT  Bea 

Hardesty,  (202)  382-6525. 

Dated:  September  6, 1991. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc  91-22080  Filed  9-10-91;  2:19  pm] 
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DEPARTMENT  OF  IHE  INTERIOR 

Bureau  of  Indian  A^alrs 

48  CFR  Parts  BIA  V  01  to  1499 


Acquisition 

Act;  Procedures  foi 


Regulations;  Buy  Indian 
Contracting 


RIN  1076-AC50 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACnON:  Proposed  rule. 


procec  ures 


summary:  The  Bure 
is  publishing  a 
the  implementation 
Act  of  June  25, 1910, 
"Buy  Indian  Act"),  a 
proposed  rule  su 
describes  the 
of  Indian  Affairs  in 
acquisition 
certified  eligible  Ind 
enterprises. 
DATES:  Comments 
or  before  January  10 
ADDRESSES:  Written 
be  directed  to  the 
Interior.  Bureau  of 
Division  of  Contrac 
Administration 
Street.  NW..  Washii^t 
(202)  20ft-2825 


u  of  Indian  Affairs 
proposed  rule  to  govern 
section  23  of  the 
^5  U.S.C.  47  (the 
amended.  This 
ppo^ts  the  policy  and 
of  the  Bureau 
s  commercial 
relationships  with  self- 


an  economic 

niust  be  received  on 
1992. 

comments  should 
Department  of  the 
Iqdian  A^airs, 
and  Grants 
MS4334A-SIB,  1849  C 
on,  DC  20240. 


INFORI  lATtON 


FOR  FURTHER 

Kimberly  Romine  or 
DepartmeBt  oi  the  Ii^terior, 
Indian  Affsirs,  Divi 
and  Grants  Administration 
SIB,  1849  C  Street 
DC  20240,  (202)  208-^8 


iNFi  >rmation: 


Inte  ri 


lino 


SUPPLEMENTARY 

proposed  rule  is  pu 
exercise  of  rulemaking 
delegated  by  the 
Interior  to  the  Assisfent 
Indian  Affairs  by  20  I 
Manual.  Chapter  8. 
issue  regulations  is 
Secretary  of  the 
The  authorizing  stat(ite 
the  Act  of  June  25. 
amended. 

The  Bureau  of  Ind 
published  proposed 
Register  on  three 
FR  4467a  49  FR 
Public  comments  re4eived 
of  Indian  Affairs 
addressed  in  succeeding 
incorporated  herein 

The  Assistant 
Affairs  has  encoura 
for  economic  develc^ment 
employment  of  Indi 
reducing  the  percen 
ownership  of  Indian 
enterprises  from  10q% 


pri  or 
,  451f  7. 


CONTACT: 

Frances  Meckel. 
Bureau  of 
(rf  Contracting 
MS-334A- 
,  Washington. 
5. 

This 
ished  in  the 
authority 
lary  of  the 
Siecretary — 
Departmental 
he  authority  to 
1  ested  in  the 
ior  by  5  U.S.C.  301. 
is  section  23  of 
(25  U.S.C.  47) 


as 


an  Affairs 
"ules  in  the  Federal 
occasions  in  47 
and  53  FR  24738. 

by  the  Bureau 
reviewed, 
editions,  and 
where  applicable. 

— Indian 
:ed  major  initiatives 
and 
persons.. such  as 
age  of  Indian 
economic 
to  51%.  In  support 


Sec  retary- 


i  n 


of  these  initiatives,  the  previously 
proposed  rules  were  rewritten  and  are 
published  herein  as  proposed  rules. 

This  proposed  rule  formalizes  an 
administrative  procedure  for  all  Bureau 
acquisition  activities/locations  to  be 
applied  uniformly  for  self-certified 
eligible  Indian  economic  enterprises 
which  respond  in  an  offer  to  specific 
solicitations  set-aside  under  the  Act  and 
this  part. 

The  authors  of  this  document  are:  Dr. 
Peter  A.  Campanelli  (retired).  Ms. 
Kimberly  Romine.  and  Ms.  Frances  J. 
Meckel,  Division  of  Contracting  and 
Grants  Administration.  Bureau  of  Indian 
Affairs:  and.  Mr.  William  Opdyke. 
Acquisition  and  Assistance  Division. 
Bureau  of  Reclamation;  U.S.  Departmoit 
of  the  Interior. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  established 
by  Executive  Order  12291  and  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  criteria  established  by  the 
Regulatory  Flexibility  Act. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  envkonment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

The  collections  of  information 
contained  in  this  mle  of  the  clauses 
referenced  in  Section  BIA  1480.601 
regarding  compliance  with  Section  7(b] 
of  Pub.  L  93-638  (25  U.S.C.  452)  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1084-0019.  In 
addition,  the  contract  office  requires  use 
of  the  requirements  in  SF-129. 
Solicitation  Mailing  List  Application: 
and  may  require  use  of  the  SF-254,  the 
Architect-Engineer  and  Related  Services 
Questionnaire,  and  SF-255.  the 
Architect-Engineer  and  Related  Services 
Questionnaire  for  Specific  Project. 
These  referenced  items  for  collections  of 
information  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned  the 
OMB  clearance  numbers  9000-0002. 
9000-0004,  and  9000-0005  respectively. 
The  information  collection  requirements 
contained  in  48  CFR  Part  1452.280-2. 
1452.280-4  and  BIA  1480.201  do  not 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Indian  set-aside  program  awards 
under  the  Buy  Indian  Act  (and  the 
proposed  rule)  are  commercial 
contracts.  Unlike  Bureau  awards  to 


tribal  organizations  under  the  Indian 
Self-Delermination  and  Education 
Assistance  Act  (Public  Law  93-638). 
commercial  contracts  are  governed  by 
the  Federal  Acquisition  Regulation 
(FAR)  and  relevant  Departmental  and 
BIA  directives. 

Tide  48,  Code  of  Federal  Regulations, 
encompasses  all  Federal  commercial 
acquisitions  in  its  parts  1-53.  These 
parts  apply  to  all  commercial  contracts, 
and  include  Buy  Indian  Act  awards. 
They  are  mandatory  for  the  Bureau  and 
cannot  be  excepted  by  any  Federal 
official. 

A  total  of  twenty-five  written 
comments  were  received  from  external 
sources  regarding  the  proposed  rule. 
Initially,  we  will  address  some  of  the 
public  comments  that  touched  on 
Federal  acquisition  regulations  rather 
than  on  Bureau  policy.  Some  comments 
expressed  opposition  to  the  general 
topic  of  the  percentages  of 
subcontracting  expressed  in  the 
language  in  proposed  section  BIA 
1452.280-3  and  in  BIA  1480.602.  Some 
respondents  believed  the  percentages 
stated  were  too  high  for  Indian 
economic  enterprises.  The  percentages 
listed  in  the  proposed  rule  are  required 
for  inclusion  by  FAR  52.219-14  and 
apply  to  all  commercial  contracts. 

Section  7(b)  of  Public  Law  93-638.  as 
implemented  by  Department  of  the 
Interior  Acquisition  Regulation 
1452.204-71.  applies  the  Indian 
preference  requirement  for  employment 
and  subcontracting  opportunities  under 
contracts  for  the  benefit  of  Indians,  or 
contracts  made  pursuant  to  statutes 
authorizing  contracts  with  Indians.  This 
principle  is  reiterated  in  this  rule  in  BIA 
14a0.503(c):  BIA  1452.280-2(c)  (2),  (3). 
and  (4);  BIA  1480.601:  and,  in  BIA 
1480.701(c). 

Several  comments  stated  concerns 
regarding  a  possible  inconsistency  in  the 
proposed  rule  regarding  small  business 
set-asides:  specifically,  the  relationship 
of  the  Act  with  regard  to  eligible  Indian 
enterprises  and  the  Order  of  Precedence 
in  appendix  A  and  the  requirements  in 
the  proposed  section  BIA  1480.503(b). 
The  Bureau  must  adhere  to  the  Small 
Business  Act  Requirements,  as  it 
governs  small  purchases,  and  at  the 
same  time  continue  its  policy  of  utilizmg 
the  Buy  Indian  Act.  To  this  end,  it  has 
attempted  to  join  the  two  requirements 
in  the  proposed  section  BIA  1480.503(b). 
When  the  Bureau  Contracting  Officer 
cannot  make  an  advance  determination 
of  a  potential  award  as  an  Indian  small 
business  set-aside  under  the  Buy  Indian 
Act,  the  Bureau  is  required  to  follow  the 
order  of  preference  in  the  Federal 
Acqtrisition  Regulation  (see  FAR  8.001). 
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If  an  award  is  not  or  cannot  be  made  to 
an  eligible  Indian  firm  that  is 
responsible,  responsive  and  is  price 
reasonable  to  the  Bureau  solicitation, 
the  set-aside  notice  is  cancelled  and 
other  small  business  sources  are  sought 
as  defined  in  Attachment  1.  However, 
the  Bureau  may  not  move  from  a  Buy 
Indian  Act  set-aside  to  full  and  open 
competition  without  first  giving 
consideration  to  other  authorized 
procurement  set-aside  programs. 

Several  comments  were  received 
regarding  the  language  in  proposed 
section  BIA  1480.504-l(b)(14]  wherein 
the  Bureau  Contracting  Officer  would 
provide  written  notice  to  the  Indian 
governing  body  when  a  proposed  set- 
aside  involved  services  to  be  performed 
in  vtrhole  or  in  part  on  land  of  that 
governing  body.  The  objection  focused 
on  the  Bureau  notifying  the  involved 
tribe  at  the  same  time  that  the  synopsis 
notice  is  published  in  the  Commerce 
Business  Daily  (CBD).  If  a  Tribal 
resolution  was  passed  opposing  the  set- 
aside  intention,  such  Bureau  action 
could  require  much  unnecessary  effort 
and  expense  on  the  part  of  a  non-tribal 
Indian  business  firm  in  preparing  a  bid 
or  proposal.  This  time  and  expense 
could  be  eliminated  if  the  Indian 
business  Hrms  knew  of  the  tribe's 
possible  resolution  of  nonsupport  for  the 
set-aside  approach.  The  Bureau  believes 
it  is  required  by  Public  Law  93-638,  as 
amended  by  Public  Law  100-472,  to 
advise  a  tribe  of  any  work  that  will  be 
performed  within  the  boundaries  of  its 
tribal  lands.  If  the  tribe  does  not  (1)  give 
a  negative  response  to  the  notice  or  (2) 
advise  the  Bureau  of  its  intent  to 
contract  for  the  program  within  15 
calendar  days  from  the  date  of 
publication  in  the  Commerce  Business 
Daily  notice  of  the  solicitation,  the 
Bureau  will  then  proceed  with  the 
solicitation.  The  Bureau  believes  this 
change  addresses  the  concern  expressed 
by  commentors  and  honors  the  spirit  of 
Public  Law  93-638  as  amended  by  Public 
Law  100-472. 

A  concern  was  expressed  on  the 
general  topic  of  roads  construction  in 
relationship  to  the  Indian  set-aside 
program  under  the  Buy  Indian  Act.  The 
language  in  proposed  section  BIA 
1480.401(b]  implements  the  decision  of 
the  Supreme  Court  in  Andrus  v.  Clover, 
446  U.S.  608,  27  May  1980,  which  upheld 
an  Oklahoma  Court's  decision  that  the 
Bureau  could  not  use  the  Buy  Indian  Act 
to  contract  for  construction.  This 
prohibition  was  partially  removed  in 
1983  with  the  passage  of  Public  Law  97- 
424  (the  Surface  Transportation  Act  of 
1983).  However,  the  injunction  which 
was  placeo  on  the  Bureau's  authority  to 


use  the  Buy  Indian  Act  for  road 
construction  services  was  not  removed 
for  the  State  of  Oklahoma  and  any  other 
type  of  general  construction  in  any 
State.  Therefore,  all  such  "restricted" 
construction  is  outside  the  scope  of  the 
Buy  Indian  Act  set-aside  program  and  is 
prohibited  by  law. 

One  comment  expressed  opposition  to 
the  proposed  rule  defmition  for  Indian 
(BIA  1452.280-4  and  1480.201).  and 
stated  an  opinion  that  the  term  in  the 
rule  should  incorporate  a  quarter-degree 
blood  requirement  as  a  requirement  for 
being  an  enrolled  tribal  member.  The 
commentor  appears  to  have  mixed  two 
distinct  issues.  Tribes  may  set  a  blood 
quantum  for  membership,  and  many 
have.  In  some  instances  tribes,  and  the 
Bureau,  have  used  the  degree  of  Indian 
or  tribal  blood  as  one  factor  in 
establishing  the  relative  priorities 
among  eligible  participants.  However, 
the  Bureau  cannot  impose  a  blood 
quantum  requirement  for  initial 
eligibility  for  its  programs  unless  the 
legislation  authorizing  the  program 
allows  it.  The  Bureau  programs  are 
available  to  all  tribal  members 
regardless  of  blood  degree.  The  Bureau 
defers  to  tribal  governments  in  the 
setting  of  the  tribe's  own  standards  for 
enrollment  and  membership  so  long  as 
the  standards  reflect  a  meaningful 
bilateral  political  relationship  between 
the  tribe  and  its  members  and  they  do 
not  reflect  a  purely  racial  relationship. 

Another  comment  expressed 
disagreement  with  the  proposed  rule 
definition  of  Indian  land  (BIA  1480.201), 
citing  considerating  for  the  term  Indian 
country,  as  found  in  18  U.S.C.  1151.  The 
purpose  of  defining  the  term  Indian  land 
is  to  assist  in  determining  when  the 
Indian  preference  clauses  set  forth  in  the 
Department  of  the  Interior  Acquisition 
Regulation  (DIAR)  are  required  to  be 
inserted  into  a  Buy  Indian  Act  set-aside 
contract  under  section  BIA  1480.601(a) 
of  the  rale.  In  contrast,  the  term  Indian 
country  defines  Federal  criminal 
jurisdiction  in  Indian  areas  and  contains 
references  to  dependent  Indian 
communities  and  to  Indian  allotments 
which  are  inappropriate  to  determine 
the  applicability  of  Indian  preference 
clauses.  Moreover,  several  comments 
were  directed  to  the  language  in 
proposed  section  BIA  1480.401(b)  with 
regard  to  construction.  The  Bureau  has 
changed  the  language  to  comply  with 
FAR  6.1  and  8.2,  as  applicable  to  set- 
aside  awards. 

The  language  in  proposed  section  BIA 
1480.902  deals  with  time-h'ames 
regarding  Bureau  receipt  of  a  protest 
from  an  interested  party.  Some 
comments  stated  that  the  deadlines 


were  too  short  to  permit  lodging  a 
protest.  The  Bureau  disagrees  with  the 
idea  and  has  used  the  time-frames  for 
small  business  set-aside  awards 
protests,  referenced  in  FAR  19.302. 

The  following  statements  seek  to 
explain  Bureau  policy  determinations, 
as  expressed  in  the  rule,  separate  from 
those  Federal  requirements  outlined 
above  in  addressing  some  of  the 
comments. 

Three  related  items  contained  in  the 
proposed  rule  were  commented  on;  (1) 
Allowing  more  parties  to  protest  a 
proposed  or  actual  award  in  proposed 
section  BIA  1480.901;  (2)  expanding  the 
definition  of  intereted parties  (BIA 
1480.201)  who  may  participate  in  a 
protest:  and  (3)  lengthening  the  time 
available  to  interested  parties  to  lodge  a 
protest  (BIA  1480.902(c)  (1)  and  (2)). 

Some  comments  recommended  that 
the  term  interested  party  (which  could 
protest  an  award)  be  expanded  to 

include  Indian  tribes.  Tribal 

Employment  Rights  Offices  (TERO's), 
and  Indian  national  professional/ 
technical  groups.  The  Bureau  does  not 
agree.  The  term  interested  party 
involves  only  an  actual  or  prospective 
offeror  to  a  Bureau  solicitation  under  the 
Act  whose  direct  economic  interest 
would  be  affected  or  impacted  by  the 
award.  The  Bureau  believes,  with  its 
proposed  self-certification  process  for 
self-declared  eligibility,  that  there  will 
be  protests  lodged  to  question  eligibility 
as  an  Indian  economic  enterprise.  In 
fairness  to  those  offerors  who  submitted 
bids/proposals  in  response  to  a  Bureau 
solicitation,  only  their  direct  economic 
interests  are  or  would  be  affected.  Thus, 
it  is  left  to  these  offerors  to  lodge  a 
protest.  In  addition,  any  interested  party 
(as  cited  in  FAR  part  33)  may  file  a 
protest  alleging  violations  of  a 
procurement  statute  or  regulation. 

The  time  available  to  lodge  a  protest 
is  proposed  in  the  rule  as  "a  protest 
must  be  received  by  the  contracting 
officer  not  later  than  10  days  after  the 
basis  of  protest  is  know  or  should  have 
been  known,  whichever  is  eariier."  The 
Bureau  believes  the  proposed  time 
period  to  be  reasonable  for  an  interested 
party  to  lodge  a  written  protest  to  the 
Contracting  Officer,  thereby  conforming 
to  the  general  principles  reflected  in 
FAR  subpart  33.1.  Since  this  protest 
would  constitute  a  possible  first-step 
procedure  under  FAR  33.1,  the  Bureau  is 
required  to;  (1)  Promptly  notify  all 
offerors  (successful  as  well  as 
unsuccessful)  within  the  prescribed 
time-frame  (for  sealed  bids  and 
competitive  negotiations)  so  that 
possible  protests  may  be  timely  lodged 
with  the  Bureau;  and  (2)  seek  resolution 
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interested  party 
the  General  Accc 
General  Services  |] 
Appeals  (GSBC/ 
procedures  outlir 
niing  protests,  th^ 


within  the  prescribed  time-frame  of  the 
protest  that  is  lodged  before  the 

^rsues  the  protest  with 
anting  Office  (GAO)  or 
3oard  of  Contract 
In  keeping  with  the 
ed  in  FAR  33.1  for 
rule  language  is 
considered  approbriate. 

Some  commenm  expressed  concern 
with  the  languag^  in  proposed  section 
BIA  1480.402.  providing  for  the  Assistant 
Secretary  and  thd  Deputy  Commissioner 
of  Indian  Affairs  ind  the  Contracting 
Officer,  to  author  ze  deviations  from  the 
use  of  the  Buy  Inc  ian  Act.  The  authority 
is  reserved  to  the  Assistant  Secretary 
and  to  the  Deputj  Commissioner  of 
Indian  Affairs  to  <  txercise  an  exception 
to  use  of  the  Act  <  vhen  they  consider 
doing  so  to  be  in  I  he  best  interests  of  the 
Government.  This  management  option 
must  remain  vested  with  the  head  of  the 
agency.  Also,  for  he  reasons  stated  in 
proposed  section  3IA  1480.402  (b)  and 
(c),  the  Contractir  g  Officer  must  retain 
the  authority  to  cdnsider  and  authorize 
an  exception  to  the  use  of  the  set-aside 
program  under  thi  i  Act  when  the  pre- 
award  process  do  ss  not  yield  a 
responsible,  respc  nsive  Indian  offeror  to 
provided  supplies  or  services  at  a 
reasonable  price,  n  addition,  the 
Contracting  Offici  ir  must  also  have  the 
authority  to  consi  ier  a  tribal  resolution 
that  requests  a  wi  liver  of  the  Act. 
However,  all  deviations  require  the 
Contracting  Officer  to  prepare  a  written 
Determination  an^  i  Findings  before  the 
exception  is  exer(  ised;  and,  except  as 
stated  in  BIA  148(  .402(b].  it  must  be 
submitted  to  the  I  leputy  Commissioner 
of  Indian  Affairs  :  or  review  and 
approval/disappr  )val.  It  is  believed  that 
such  higher-level  eview  before  the  fact 
of  the  proposed  e;  iception  will  maintain 
an  effective  inten  al  control  system  of 
oversight. 

A  number  of  co  nments  objected 
formalizing  by  rej  ulation  the  existing 
Bureau  policy  of  1  aving  a  minimum  51 
percent  Indian  ovsnership  of  the  Indian 
economic  enterprise  for  participation  in 
the  set-aside  awa  ds  under  the  Buy 
Indian  Act.  Prior  ( o  January,  1988, 
Bureau  policy  req  lired  participant  firms 
to  be  100  percent  ndian-owned  and 
controlled.  The  Bi  reau  changed  its 
policy  in  order  to  acilitate  and  expand 
economic  development  on  Indian 
reservations  by  ir  creasing  the 
opportunities  for  !  ndian  businesses  to 
obtain  operating  c  apital,  which  was 
often  difficult,  if  not  impossible  to  do 
under  the  "100  pei  cent  ownership"    ' 
policy.  The  Bureai  i  believes  this 
"minimum  51  percent  ownership" 
requirement  is  a  n  luch  more  realistic 


requirement  that  can,  with  sufficient 
regulatory  safeguards,  protect  the 
integrity  of  the  majority  Indian  owner  of 
the  joint  economic  enterprise. 

Corresponding  with  the  change  in 
Bureau  policy  from  "100  percent 
ownership"  to  "a  minimum  of  51  percent 
ownership"  of  an  Indian  firm,  the 
Bureau  will  no  longer  certify  "Indian" 
ownership  of  a  participating  firm. 
Rather,  a  self-declaration  approach  will 
be  used  whereby  an  economic 
enterprise  declares  in  writing  in 
response  to  a  specific  Bureau  set-aside 
solicitation  that  it  meets  the 
requirements  of  being  "eligible,"  an 
"Indian,"  and  an  "Indian  economic 
enterprise"  for  purposes  of  participation. 
The  Contracting  Officer  or  an  interested 
party,  as  defined  in  proposed  section 
BIA  1480.201  in  the  rule,  may  raise  a 
protest  to  the  representation  declaration 
of  an  offeror.  The  protest  will  be 
handled  by  the  Contracting  Officer 
under  proposed  subpart  BIA  1480.9  of 
the  rule.  The  Bureau  believes  this 
approach  will  be  more  effective  than  a 
Bureau  certification  system  to  ensure 
the  eligibility  requirements  of  the  Buy 
Indian  Act. 

Some  comments  expressed  concern 
with  the  rules  use  of  the  term  "daily 
business  management";  and,  omission  of 
the  phrase  "owned-and-controUed"  with 
respect  to  Indian  person(s)  and  Indian 
economic  enterprises.  It  is  the  position 
of  the  Bureau  that  ownership  implies 
setting  the  policies  and  directions  for  an 
enterprise;  and,  that  "ownership" 
thereby  is  synonymous  with  control  of 
the  enterprise.  The  Bureau  believes  that 
the  business  management  term  further 
defines  the  "ownership"  principle, 
wherein  the  former  implies  the  policy- 
making, budgeting,  controlling,  directing, 
coordinating,  organizing,  and  planning 
functions  for  an  enterprise.  The  words 
ownership  and  managed  are  viewed  in 
the  broad  sense  relative  to  controlling 
an  enterprise,  and  are  considered 
sufficient  in  this  rule. 

In  addition  to  comments  on  the 
previously  proposed  regulation,  the 
Secretary  also  wishes  to  address  the 
concerns  about  violations  of  Indian 
preference  contracting  as  cited  in  the 
Final  Report  of  the  Special  Committee 
on  Investigations,  Senate  Select 
Committee  on  Indian  Affairs,  November, 
1989.  In  this  report,  the  committee 
specifically  identified  two  problems:  (1) 
That  self-declaration  of  Indian 
ownership,  notwithstanding  the 
penalties  associated  with  making  false 
statements  in  response  to  a  contract 
solicitation,  may  not  act  as  deterrent, 
and  (2)  that  the  51%  Indian  minimum 
"ownership"  requirement  does  not 


ensure  the  equitable  return  of  profits  to 
those  Indian  co-owners.  In  any  cases, 
they  are  only  acting  as  legal  but  not  tn-e 
partners  in  the  business  ventures. 

Since  early  1988,  the  Bureau  has 
followed  the  51%  Indian  ownership 
requirement  and  the  self-certification 
policies  in  implementing  the  Indian 
preference  contracting  program.  At  this 
time,  the  Secretary  is  proposing  this  rule 
to  provide  a  regulatory  basis  for  these    ■ 
policies.  However,  recognizing  that 
there  are  significant  concerns  about 
fraudulent  representation  and  abuse  of 
Indian  preference  contracting  program, 
the  Secretary  is  specifically  inviting 
public  comment  on  the  issues  of  self- 
certification  and  minimum  51% 
ownership.  The  Secretary  is  also  inviting 
discussion  on  alternative  approaches  to 
implementing  this  program  and  how  to 
improve  the  integrity  of  Indian 
preference  contracting  programs  overall. 

In  addition  to  the  above  comments, 
several  editorial  changes  were  made  to 
the  text  to  clarify  the  Bureau's  intent 
regarding  a  specific  provision.  These 
editorial  changes  are  considered  minor 
and  do  not  affect  the  substance  or  intent 
of  the  rule. 

List  of  Subjects  in  48  CFR  Parts  BIA 
1401  to  BIA  1499 

Indian  economic  enterprises. 
Government  procurement.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  1401  to  1499  of  title  48. 
chapter  14  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

1.  Chapter  14  is  amended  by  adding  a 
new  appendix  A  as  follows: 

APPENDIX  A— BUREAU  OF  INDIAN 
AFFAIRS 

SUBCHAPTER  A— GENERAL 

BIA  Part 

1401  Bureau  of  Indian  Affairs  Acquisition 
Regulation  System. 

1402  Definition  of  words  and  terms. 

SUBCHAPTER  B-G— (RESERVED] 
SUBCHAPTER  H— CLAUSES  AND  FORMS 

1452    Solicitation  Provisions  and  Contract 

Clauses. 

SUBCHAPTER  I— BUREAU  OF  INDIAN 
AFFAIRS  SUPPLEMENTATION 

1480    Acquisitions  under  the  Buy  Indian  Act. 
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SUBCHAPTER  A— GENERAL 

PART  BU  1401— BUREAU  OF  IMMAN 
AFFAIRS  ACQUtSmON  REGULATION 
SYSTEM 

Subpart  BtA  1401.1    Purpo— .  Autttortty, 
AppNcal>iltty,  Inwmoe 

BIA  1401.101    Purpose. 

BIA  1401.102    A\ithortty. 

BIA  1401.103    Applicability. 

BIA  1401.104    Israance. 

BIA  1401.104-1    Publication  and  code 

arran^ment. 
BIA  1401.104-2    Arrangement  of  regulations. 
BIA  1401.104-3    Copies. 
BIA  1401.105    OM6  approval  under  the 

Paperwork  Reduction  Act. 

Subpart  BIA  1401  Ji— Administration 
BIA  1401.201    Maintenance  of  the  BIAAR. 

Subpart  1401.4— Deviations 

BIA  1401.470    Procedure. 

Authority:  25  U.S.C  47  (36  Stat.  881).  41 
U.S.C  2S3(cKS).  and  S  U.S.C  301. 

Subpart  BtA  1401.1— Putpoae, 
Authority,  AppHcabOtty,  issuance 

BIA  1401.101    Purpoaa. 

(a)  The  Bureau  of  Indian  AfTairs 
Acquisition  Regulation  (BIAAR)  is 
issued  to  established  uniform 
acquisition  policies  and  procedures 
throughout  the  BIA  which  are  necessary 
to  implement  or  supplement  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
Department  of  the  Interior  Acquisition 
Regulation  (DIAR). 

(b)  BIAAR  issuances  do  not  reiterate 
material  published  in  the  FAR  or  the 
DIAR. 

(c)  Implementing  material  in  the 
BIAAR  expands  upon  or  indicates  the 
manner  in  which  the  Bureau  of  Indian 
Affairs  will  comply  with  related 
material  in  the  FAR  and  the  DIAR. 
Supplementing  material  addresses 
subjects  which  have  no  counterpart  in 
the  FAR  or  the  DIAR.  The  absence  of 
sections  or  subsections  in  BIAAR  means 
no  further  explanation  or  qualification  is 
considered  necessary  for 
implementation  within  the  Bureau  of 
Indian  Affairs.  Therefore,  in  order  to  • 
assure  that  consideration  is  given  to  all 
acquisition  policies  and  procedures,  it  is 
necessary  to  consult  applicable  sections 
of  the  FAR  and  DIAR  as  well  as  the 
BIAAR. 

BIA  1401.102    Auttiority. 

The  DIAR  authorizes  supplementation 
or  implementation  of  the  FAR  and  DIAR 

in  accordance  with  established 
procedures  (see  DIAR  1401.302)  to 
enable  the  publication  of  essential 
acquisition  instructions,  policies  and 
procedures  that  do  not  conflict  with, 


supersede  or  duplicate  those  prescribed 
by  the  FAR  and  the  DAIR.  Regulations 
issued  under  this  part  shall  be  codified 
in  48  CFR  chapter  14,  appendix  A.  part 
BIA  1480  in  accordance  with  DIAR 
1401.303  and  shall  conform  to  the 
requirements  of  FAR  subpart  1.3  and 
DIAR  subvpart  1401.3.  The  rulemaking 
notice  for  this  BIAAR  shall  be  submitted 
in  writing  to  the  Director,  Office  of 
Acquisition  and  Property  Management 
for  review  and  approval  by  the 
Assistant  Secretary — Policy, 
Management  and  Budget  in  accordance 
with  401  DM  1.4C(3),  before  signature  by 
the  Assistant  Secretary — Indian  Affairs. 

BIA1401.10S    AppHcaMMy. 

The  FAR.  DIAR  and  BIAAR  issuances 
apply  to  all  acquisitions  made  by  Bureau 
of  Indian  Affairs  procut;pment  activities 
as  defined  in  FAR  1.103  except  those 
entered  into  pursuant  to  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  Public  Law  93-638.  as 
amended  by  Public  Law  100-472.  unless 
the  FAR,  DIAR  or  BIAAR  are 
specifically  incorporated  Into  the 
regulations  implementing  the  Indian 
Self-Determination  and  Education 
Assistance  Act 

BIA  1401.104    Issuance. 


BIA  1401.104-1 
fit 


PuWicatfon  and  code 


(a)  The  BLAAR  is  published  in  the 
form  indicated  in  FAR  1.104-1. 

(b)  BLAAR  issuances  will  be  published 
on  salmon  pages  in  looseleaf  form  for 
insertion  into  the  DIAR. 

BIA  1401.104-2    Arrangement  of 
regulations. 

(a)  General.  The  BLAAR  conforms  to 
the  FAR  and  DIAR  with  respect  to 
divisional  arrangements,  i.e., 
subchapters,  parts,  subparts,  sections, 
subsections  and  paragraphs. 

(b)  References  and  citations.  (1)  This 
regulation  shall  be  referred  to  as  the 
Bureau  of  Indian  AfTairs  Acquisition 
Regulation  (BIAAR),  appendix  A  to  the 
Department  of  the  Interior  Acquisition 
Regulation.  Any  reference  shall  be  cited 
as  BIA  followed  by  the  appropriate 
number. 

(2)  Citations  of  authority  shall  be 
incorporated  where  necessary.  All  FAR 
reference  numbers  shall  be  preceded  by 
"FAR."  References  to  the  DIAR  shall  be 
preceded  by  "DIAR." 


BU  1401.104-a 

Copies  of  the  BIAAR  in  Fefleral 
Register  form  may  be  purchased  from 
the  Superintendent  of  Documents. 
Government  Printing  OfTice  (GPO). 
Washington.  DC  20402. 


BIA  1401.10S 

Pap«rwort(  Reduction  Act 

The  BIAAR  information  ooliection 
requirement  contained  in  sections  48 
CFR  1452.280-2,  BIA  1452.280-4  and  BIA 
1480-201  do  not  require  approval  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C  3501  et  seq. 

Subpart  BIA  1401,2— Administration 

BIA  1401,201    Maintananceot  Me  BIAAR. 

The  BIAAR  is  maintained  by  the 
Division  of  Ck)ntracting  and  Grants 
Administration,  Office  of 
Administration,  Bureau  of  Indian 
Affairs.  The  Division  is  responsible  for 
developing  and  preparing  material  to  be 
included  in  the  BIAAR. 

Subpart  BIA  1401.4— Deviations 

BU  1401470    Procedure. 

(a)  Requests  for  deviation(s)  from  the 
FAR  or  DIAR  shall  be  submitted  in 
writing  to  the  Director,  Office 
Acquisition  and  Property  Management, 
and  approval  and/or  further  processing 
as  may  be  reqtured  in  accordance  with 
DIAR  subpart  1401.4.  Requests  for 
deviation(s)  from  any  BLAAR  issuance 
shall  be  submitted  in  writing  to  the 
Bureau  Central  Office  for  approval  and/ 
or  further  processing  as  may  be 
required.  Requests  for  deviation(s)  will 
only  be  considered  if  they  have  been 
submitted  by  a  cognisant  contracting 
officer.  All  requests  for  deviati<Mi(s) 
must  be  submitted  prior  to  issuance  of 
the  solicitation  for  which  the 
deviation(s)  is  sought  and  the 
deviation(8)  must  be  approved  prior  to 
the  issuance  of  the  solicitation.  If  an 
exigency  situation  exists,  verbal  contact 
should  be  made  with  the  Chief.  Division 
of  Contracting  and  Grants 
Administration.  However,  that  official  is 
only  authorized  to  grant  deviation(8) 
from  the  BL\AR. 

(b)  Requests  for  a  devlalionfs)  shall 
provide  sufficient  information  to  permit 
Bureau  of  Indian  Affairs  compliance 
with  FAR  and  DLAR  requirements. 

PART  BIA  1402— OEFINITIOH  OF 
WORDS  AND  TERMIS 

Subpart  BIA  1402.1— Definitions 

Sec. 

BIA  1402.101    Definitions. 

Authority:  25  U.S.C.  47  (38  Stat.  861).  41 
U.S.C.  253  (c)(5),  and  5  U.S.C.  301. 

Subpart  BIA  1402.1-Oefinltions 

BIA  1402.101    Definitions. 

As  used  throughout  this  regulation, 
the  following  words  and  terms  are  used 
as  defined  in  this  subpart  unless  (a)  the 
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different  deflnitioi 

particular  part  or 

Assistant  Secre 

Assistant  Secreta 


context  in  which  they  are  used  clearly 
requires  a  differenjl  meaning  or  (b)  a 
is  prescribed  for  a 
ortion  of  a  part. 
ry  means  the 
-Indian  Affairs, 
Department  of  thejinterior.  or  designee. 

Bureau  means  t1  le  Bureau  of  Indian 
Affairs,  Department  of  the  Interior. 

Bureau  Central  Office  means  the 
Headquarters  com  }onent  located  in 
Washington,  DC,  t  lat  serves  as  staff 
resource  to  the  As  iistant  Secretary — 
Indian  Affairs. 

Head  of  the  Contracting  Activity 
means  the  Deputy jCommissioner  of 
Indian  Affairs.       I 

Chief  of  the  Contracting  Office  means 
the  senior  contrac'  specialist  at  a 
Bureau  Area  or  Ce.  ntral  Office. 

Contracting  Offi  cer  means  an  official 
designated  in  accordance  with  FAR  1.6 
and  DIAR  1401.6  ol  this  Utle,  having  the 
authority  to  enter  into,  administer  and/ 
or  terminate  contracts,  and  make  related 
determinations  anfl  findings  or 
justifications  and  approvals. 
-  Day  means  wort  day. 

Secretary  meant  the  Secretary  of  the 
Interior. 

SUBCHAPTERS  B-C  (RESERVED) 

SUBCHAPTER  H-CiJaUSES  AND  FORMS 

PART  BIA  1452— SOLICITATION 
PROVISIONS  ANp  CONTRACT 
CLAUSES 

Subpart  BIA  1452.1-HnstructJons  for  Using 
Provisions  and  CiauMs 


BIA  1452.101 


Scope  of  subpart 


Subpart  BIA  1452.2 
and  Clauses 

Sec. 

BIA  1452.280    Scop«^of 

BIA  1452.280-1 

business 

purchase  set-a 
BIA  1452.280-2 

enterprise  set- 
BIA  1452.280-3 
BIA  1452.280-4 

for  eligible  Indi 

Authority:  25  U.S. 
use.  253  (c)(5). 


,  and  5 


■  -Taxts  of  Provisions 


subpart 
Notice  of  Indian  small 
econonic  enterprise — small 
si  le. 
Not  ce  of  Indian  economic 

as  Ide. 
Sub  contracting  limitations. 
Rep  resentation  Declaration 
economic  enterprises. 
47(38Stat.  861),  41 
U.S.C.  301. 


an  I 


Subpart  BIA  1452il— Instructions  for 
Using  Provisions  $nd  Clauses 


giv>s 


BIA  1452.101    Scoi^  of  subpart 

instructions  for 
il>artl452.All 
I  elapses  in  solicitations 
be  incorporated  in 


This  subpart 
using  subpart  BIA 
provisions  and 
and  contracts  shal 
full  text. 


Subpart  BIA  1452.2— Texts  of 
Provisions  and  Clauses 

BIA145Z280    Scop*  of  Subpart 

This  subpart  sets  forth  the  texts  of  all 
BIAAR  provisions  and  clauses  (see 
1452.101)  and  for  each  provision  and 
clause,  gives  (a)  a  cross-reference  to  the 
location  in  the  BIAAR  that  prescribes  its 
use,  and  (b)  directions  for  including  it  in 
solicitations  and/or  contracts. 

BIA  1452.280-1    Nottca  of  Indian  small 
business  economic  enterprise — small 
purctwse  set-aside. 

As  prescribed  in  BIA  1480.503(b)(1). 
and  in  lieu  of  the  requirements  of  FAR 
19.508(a),  insert  the  following  provision 
in  each  written  solicitation  of  quotations 
or  offers  to  provide  supplies  or  services 
when  the  acquisition  is  subject  to  small 
purchase  procedures  in  FAR  part  13. 

Notice  of  Indian  Small  Business  Economic 
Enterprise — Small  Ptirchase  Set-Aside 
(Cuirent  Date) 

Pursuant  to  the  Buy  Indian  Act,  25  U.S.C. 
47,  quotations  under  this  solicitation  are 
solicited  only  from  eligible  Indian  economic 
enterprises  (Subpart  BIA  1480.8]  which  also 
must  be  small  business  concerns.  The  offeror 
must  submit  a  completed  Representation 
Declaration  (BIA  1452.280-4)  at  the  time  of 
submission  of  its  offer  to  a  specific 
solicitation  as  evidence  that  its  economic 
enterprise  is  eligible  to  be  considered  for 
award.  Any  acquisition  resulting  hom  this 
solicitation  will  be  from  such  a  concern. 
Quotations  received  from  enterprises  that  are 
not  eligible  Indian  economic  enterprises  shall 
not  be  considered  and  shall  be  rejected. 
(End  of  provision) 

BIA  1452.280-2    Notice  Of  Indian  economic 
enterprise  set-aside. 

As  prescribed  in  BIA  1480.504-l(b)(2). 
insert  the  following  clause  in 
solicitations  and  contracts  involving 
Indian  economic  enterprise  set-asides: 

Notice  of  Indian  Economic  Enterprise  Set- 
Aside  (Cuirent  Date) 

(a)  Definitions.  Eligible,  as  used  in  this 
clause,  means  that  the  majority  owner  of  an 
Indian  economic  enterprise  meets  both  the 
definitions  of  "Indian"  and  of  "Indian 
economic  enterprise."  as  set  forih  below. 

Indian,  as  used  in  this  clause,  means  a 
person  who  is  a  member  of  an  Indian  Tribe, 
as  defined  herein. 

Indian  Economic  Enterprise,  as  used  in  this 
clause,  means  any  business  entity  (whether 
organized  for  profit  or  not)  which:  (1)  Is  at 
least  51  percent  owned  by  one  or  more 
Indian(s)  or  (an)  Indian  Tribe(s);  (2)  for  non- 
tribal  ownership,  has  one  or  more  of  its 
Indian  owners  involved  in  daily  business 
management  of  the  economic  enterprise:  and 
(3)  has  the  majority  of  its  eamint^s  accrue  to 
such  Indian  person(s)  if  organized  for  profit. 
For  not-for-profit  enterprises,  the  majority  of 
the  board  of  directors  (or  other  controlling 
body)  must  be  Indian  persons.  These 
requirements  must  exist:  when  an  offer  is 


made  in  response  to  a  written  solicitation:  at 
the  time  of  contract  award:  and  during  the 
full  term  of  the  contract.  If  a  contractor  no 
longer  meets  the  eligibility  requirements  after 
award,  the  contractor  shall  provide 
immediate  written  notification  to  the 
contracting  officer.  Failure  to  provide 
immediafe  written  notification  to  the 
contracting  officer  shall  render  the  economic 
enterprise  ineligible  for  future  contract 
awards  under  this  part:  and  the  Bureau  may 
consider  termination  for  default  if  it  is 
determined  to  be  in  the  best  interest  of  the 
government. 

Indian  trit>e.  as  used  in  this  clause,  means 
any  Indian  tribe,  band,  nation,  rancheria, 
pueblo,  colony,  Alaska  Native  Village,  or 
conununity  which  is  recognized  by  the  U.S. 
Government  through  the  Secretary  as  eligible 
for  the  special  programs  and  services 
provided  by  the  Secretary  to  Indians  because 
of  their  status  as  Indians. 

Self-certified,  as  used  in  this  clause,  means 
the  positive  statement  of  eligibility  as  an 
Indian  economic  enterprise  for  preferential 
consideration  and  participation  for 
acquisitions  conducted  pursuant  to  the  Buy 
Indian  Act,  25  U.S.C.  47,  in  accordance  with 
the  procedures  in  BIA  Subpart  1480.8. 

(b)  General.  (1)  Pursuant  to  the  Buy  Indian 
Act,  offers  are  solicited  only  from  eligible 
Indian  economic  enterprises.  Therefore,  the 
offeror  must  represent  by  written  declaration 
at  the  time  of  submission  of  its  offer  to  a 
specific  solicitation  that  its  economic 
enterprise  is  eligible  to  be  considered  for 
award.  (If  selected  for  award,  the  offeror 
shall:  (i)  Comply  with  the  minimum  51 
percent  ownership  and  daily  business 
management  requirement  criterion:  (ii) 
comply  with  the  preference  requirements 
contained  in  subparagraphs  (c)(3)  and  (c)(4) 
below  during  performance  of  the  contract  if 
award  is  made  to  the  economic  enterprise: 
and  (iii)  provide  the  required  percentage  of 
the  work/costs  with  its  own  resources, 
exclusive  of  manufactured  or  leased  items 
and/or  supplies  or  materials  produced  off- 
site,  as  required  in  BIA  1480.602. 

(2)  Offers  received  from  non-Indian 
economic  enterprises  or  non-eligible  Indian 
economic  enterprises  shall  be  rejected. 

(3)  Any  award  resulting  from  this 
solicitation  will  be  made  to  an  eligible  Indian 
economic  enterprise,  defined  in  paragraph  (a) 
above. 

(c)  Required  Submissions.  In  response  to 
this  solicitation,  the  eligible  Indian  economic 
enterprise  shall  also  provide  the  following: 

(1)  A  description  of  the  required  percentage 
of  the  work/costs  to  be  provided  by  the 
contractor  over  the  contract  term  as  required 
by  the  BIA  14S2.20ft-3,  Subcontracting 
Limitation  clause; 

(2)  A  description  of  the  source  of  human 
resources  for  the  work  to  be  performed  by  the 
contractor; 

(3)  A  description  of  the  method(s)  of 
recruiting  and  training  Indian  employees, 
indicating  the  extent  of  soliciting  employment 
of  Indian  persons,  as  required  by  DIAR 
1452.204-71,  Indian  Preference--Department 
of  the  Interior  and/or,  DIAR  1452.204-72, 
Indian  Preference  Program — Department  of 
the  Interior  clause(s): 
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(4)  A  description  of  how  subcontractors  (if 
any)  will  be  selected  in  compliance  with  the 
"Indian  Preference — Department  of  the 
Interior"  and/or  "Indian  Preference 
Program — Department  of  the  Interior" 
clause(s). 

(5)  The  names,  addresses,  and  descriptions 
of  work  to  be  performed  by  Indian  persons  or 
economic  enterprises  being  considered  for 
subcontracts  (if  any)  and  the  percentage  of 
the  total  direct  project  work/costs  they 
would  be  performing; 

(6)  Qualifications  of  the  key  personnel  (if 
any)  that  will  be  assigned  to  the  contract:' 

(7)  A  description  of  method(s)  for 
compliance  with  any  supplemental  Tribal 
employment  preference  requirements,  if 
contained  in  this  solicitation;  and 

(8)  A  completed  Representation 
Declaration  (BIA  1452.280-4). 

(d)  Required  Assurance.  Prior  to  Bureau 
award  of  an  Act  contract,  as  well  as  upon 
successful  and  timely  completion  of  the 
contract,  but  prior  to  acceptance  of  the  work 
or  product  by  the  Bureau  contracting  officer, 
the  contractor  shall  provide  written 
assurance  to  the  Bureau  that  it  will,  or  has, 
complied  fully  with  the  requirements  of  this 
clause. 

(e)  Non-responsive.  Failure  to  provide  the 
information  required  by  paragraphs  (c)  and 
(d)  of  this  clause  may  cause  the  offer  to  be 
determined  non-responsive  and  rejected. 
(End  of  clause) 

BIA  1452.280-3    Subcontracting 
limitations. 

As  prescribed  in  BIA  1480.602(b), 
insert  the  following  clause  in  each 
written  solicitation  of  o^ers  and 
contracts  to  provide  supplies,  services, 
or  construction  authorized  by  BIA 
1480.401(b). 

Subcontracting  Limitations  (Current  Date) 

(a)  Definitions.  (1)  Subcontract,  as  used  in 
this  clause,  means  any  contract  (as  defmed 
by  FAR  Subpart  2.1)  entered  into  by  a 
subcontractor  to  furnish  supplies  or  services 
for  performance  of  a  prime  contract  or  a 
subcontract.  It  includes,  but  is  not  limited  to, 
purchase  orders  and  modifications  to 
purchase  orders. 

(2)  Subcontractor,  as  used  in  this  clause, 
means  an  individual,  partnership,  firm, 
corporation  or  any  acceptable  combination 
thereof,  or  joint  venture,  to  which  a 
contractor  subcontracts  part  of  the  work 
under  the  contract.  The  term  shall  include 
subcontractors  in  any  tier  who  perform  work 
on  the  project  site. 

(b)  Required  Percentages  of  Work  by  the 
Contractor,  In  performance  of  the  contract 
for; 

(1)  Services  (except  construction],  at  least 
SO  percent  of  the  cost  of  contract  performance 
incurred  for  personnel  shall  be  expended  for 
employees  of  the  contractor; 

(2)  Supplies  (other  than  procurement  from  a 
regular  dealer  in  such  supplies),  the 
contractor  shall  perform  work  for  at  least  50 
percent  of  the  cost  of  manufacturing  the 
supplies,  not  including  the  cost  of  materials; 

(3)  General  construction,  the  contractor 
will  perform  at  least  15  percent  of  the  cost  of 


the  contract,  not  including  the  cost  of 
materials,  with  its  own  employees;  and 

(4)  Construction  by  special  trade 
contractors,  the  contractor  will  perform  at 
least  25  percent  of  the  cost  of  the  contract, 
not  including  the  cost  of  materials,  with  its 
own  employees  pursuant  to  FAR  52.219-14(d) 
Construction  by  special  trade  contractors. 

(c)  Indian  Preference.  Regardless  of  the 
contract  type  for  services,  supplies,  or 
construction  authorized  by  BIA  1480.401(b), 
the  contractor  agrees  to  give  preference  to 
Indian  organizations  and  Indian-owned 
economic  enterprises  in  the  awarding  of 
subcontracts  under  this  contract  in 
accordance  with  DIAR  1452.204-71,  Indian 
Preference — Department  of  the  Interior 
clause. 

(d)  Cooperation.  The  contractor  agrees  to 
carry  out  the  requirements  of  this  clause  to 
the  fullest  extent  and  to  cooperate  in  any 
study  or  survey  conducted  by  the  contracting 
officer  or  agents  of  the  Bureau  of  Indian 
Affairs  as  may  be  necessary  to  determine  the 
extent  of  the  contractor's  compliance  with 
this  clause. 

(e)  Incorporation  in  Subcontracts.  The 
contractor  agrees  to  incorporate  the 
substance  of  this  clause,  including  this 
paragraph  (e),  in  all  subcontracts  for  supplies, 
services,  and  construction  authorized  by  BIA 
1480,401(b)  awarded  under  this  contract. 
(End  of  clause) 

BIA  1452.280-4    R«f)rM*ntation 
Declaration  for  atlgiblt  Indiwi  aconomic 
•ntarprlaas. 

As  prescribed  in  BIA  1480.801(a), 
insert  the  following  provision  in  each 
written  solicitation  of  quotations  or 
offers  for  supplies  services,  or 
construction  authorized  by  BIA 
1480.401(b): 

Representation  Declaration  Buy  Indian  Act 
(25  U.S.C.  47)  and  48  CFR  Chapter  14  (Current 
Date) 

1.  A.  Instructions.  Offerors  requesting 
participation  under  the  Buy  Indian  Act  (25 
U.S.C  47)  shall  prepare  their  Representation 
Declaration  as  prescribed  therein.  The 
declaration  shall  be  submitted  to  the 
applicable  Contracting  Officer  by  the  offeror 
in  responding  to  a  specific  Bureau  solicitation 
under  the  Act  and  part  BIA  1480. 

B.  Procedure.  1.  The  Buy  Indian  Act  and  its 
implementing  regulations  authorize  the 
Secretary  of  the  Interior  and  the  Bureau  of    ' 
Indian  Affairs  to  contract  with  eligible  Indian 
economic  enterprises  for  the  procurement  of 
supplies  and  services.  Before  submitting  this 
declaration,  offerors  are  encouraged  to  read 
the  regulations  at  Part  BIA  1480.  A  copy  is 
available  upon  request  from  Bureau  of  Indian 
Affairs'  Contract  Offices. 

2.  The  information  requested  below  is  to  be 
submitted  only  in  an  offer  in  response  to  a 
specific  solicitation  under  the  Act.  The 
completed  and  signed  Representation 
Declaration  is  to  be  returned  with  an  offer  to 
the  Bureau  Contract  Office  issuing  the 
solicitation. 

3.  To  be  eligible  for  awards  by  the  Bureau 
of  Indian  Affairs  under  the  Buy  Indian  Act 
and  Part  BIA  1480,  economic  enterprises  must 


meet  the  eligibility  and  self-certification 
requirements  as  defined  in  the  Act's 
regulations.  Offerors  applying  for  awards 
under  the  Act  authority  must  do  so  only  in  an 
offer  responding  to  a  specific  Bureau 
solicitation  under  the  Act.  Failure  to  provide 
the  self-certification  requirement  shall  cause 
the  offer  to  be  rejected. 

C  Definitions. — Eligible,  as  used  in  this 
provision,  means  that  the  majority  owner  of 
an  Indian  economic  enterprise  (as  defined 
herein)  meets  both  the  definitions  of  "Indian" 
and  of  "Indian  economic  enterprise"  in  this 
Declaration. 

Indian,  as  used  in  this  provision,  means  a 
person  who  is  a  member  of  an  Indian  Tribe, 
as  defined  herein. 

Indian  Economic  Enterprise,  as  used  in  this 
provision,  means  any  business  entity 
(whether  organized  for  profit  or  not)  which: 
(1)  Is  at  least  51  percent  owned  by  one  or 
more  Indian(s)  or  (an)  Indian  Tribe(s);  (2)  for 
non-tribal  ownership,  has  one  or  more  of  its 
Indian  owners  involved  in  daily  business 
management  of  the  economic  enterprise:  and 
(3)  has  the  majority  of  its  earnings  accrue  to 
such  Indian  per80n(s)  if  organized  for  profit. 
For  not-for-profit  enterprises,  the  majority  of 
the  board  of  directors  (or  other  controlling 
body)  must  be  Indian  persons.  These 
requirements  must  exist:  When  an  offer  is 
made  in  response  to  a  solicitation:  at  the  time 
of  contract  award:  and,  during  the  full  term  of 
the  contract.  If  a  contractor  no  longer  meets 
the  eligibility  requirements  after  award,  the 
contractor  shall  provide  immediate,  written 
notification  to  the  contracting  officer.  Failure 
to  provide  immediate  written  notification  to 
the  contracting  officer  shall  render  the 
economic  enterprise  ineligible  for  future 
contract  awards  under  this  part:  and  the 
Bureau  may  consider  termination  for  default 
if  it  is  determined  to  be  in  the  t>est  interest  of 
the  government. 

Indian  tribe,  as  used  in  this  provision, 
means  any  Indian  tribe,  band,  nation, 
rancheria,  pueblo,  colony.  Alaska  Native 
village,  or  community  which  is  recognized  by 
the  U.S.  Government  through  the  Secretary  as 
eligible  for  the  special  programs  and  services 
provided  by  the  Secretary  to  Indians  because 
of  their  status  as  Indians. 

II.  Representation  Declaration.  This 
Declaration  is  to  be  completed  and  submitted 
only  in  an  offer  in  response  to  a  specific 
Bureau  of  Indian  Affairs  solicitation  issued 
under  the  Buy  Indian  Act.  Mail  or  deliver 
offers  by  the  required  deadline  to  the  Bureau 
of  Indian  Affairs  Contract  Office  which 
issued  the  solicitation.  Contact  that  Bureau 
Contract  Office  with  any  questions. 

A.  The  offeror  represents  and  certifies  as 
part  of  its  offer  that  it  [    ]  is,  (    ]  is  not 
(check  one)  an  eligible  Indian  economic 
enterprise. 

B.  I  understand  that  any  Intentional  false 
statement  in  this  Representation  Declaration, 
or  willful  misrepresentation  relative  thereto, 
is  a  Violation  of  the  law  punishable  by  a  fine 
of  not  more  than  $10,000  or  imprisonment  of 
not  more  than  5  years,  or  both  (18  U.S.C. 
1001). 

C  Also.  I  understand  that  the  provisions  of 
the  Civil  False  Claims  Act  (31  U.S.C.  3729- 
3731)  establish  civil  liability  for  false  claims 
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and  provides  for  a  ciVil  penalty  of  S2.000  per 
false  claim  and  double  the  damages  suffered 
by  the  Government. 

D.  I  have  read  andiunderatand  the  above 
statement.  1  certify  titat  the  information 
provided  in  this  Declaration  is  true,  accurate 
and  complete  to  the  I  lest  of  my  knowledge 
and  belief.  I  am  awai  e  of  the  regulations  for 
this  Act  as  they  app«  ar  in  48  CFR  chapter  14. 
appendix  a.  part  BIA  148a 

E.  Economic  Eitter^  trise 
Firm  Name:  


Signature 
By: 


(Typed  name  of  ma} 
the  board) 
Address  of  Firm,  i 


jcrity  ( 


owner/Chairman  of 
nc|ide  zip  code: 


Telephone  number  of  ftrm.  include  Area  code: 
By: 


(Signature  of  majority  owner/Chairman  of 
the  board) 
Date:  


SUBCHAPTER  I— B()REAU  OF  INDIAN 
AFFAIRS  SUPPLEMENTATION 

PART  BIA  1480— fCQUISITtONS 
UNDER  THE  BUY  MDIAN  ACT 

Subpart  BIA  148a  1-  -General 


BIA  148ai01     Scope 
BIA  1480.102    Buy 

regulations. 
BIA  1480,103    Infon^ation  Collection 


Subpart  BIA  1480.24-Oefinltions 
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ions. 
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Subpart  BIA  1480. 

BIA  1480501    Cenefdl 
BIA  1480.502    Ordei 

Government  sui 
BIA  1480.503  Smal 
BIA  1480.504    Othei 

competition. 
BIA  1480.504-1 

economic  enteral 
BIA  1480.504-2  ^  ' 

of  other  tha'n 
BIA  1480.505 
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of  precedure  for  use  of 
(iply  sources, 
purchases, 
than  Full  and  open 


Set  asides  for  eligible 
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ir  circumstances  for  use 
and  open  competition. 
Deb«ihnent  and  suspension. 


Other 
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Subpart  BIA  1480 
Requlrenienta 

BIA  1480.601  Indiah 

BIA  1480602  Subc^tracting 

BIA  1480803  Pei 
bonds. 
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Subpart  BIA  1480.7V-Contract 
Administration 

BIA  1480701     Contract  administration 
requirements. 


of  part. 


BIA  1480301 

BIA  1480.302    Restr^tions  on  use  of  the  Buy 
Indian  Act 

Subpart  BU  14M.44-PoNcy 

BIA  1480.401     Gene  aL 
BIA  1480.402    Devit  tions. 


6  —Contract 


preference. 

limitations. 
ance  aiid  payment 


Subpart  BIA  1480.8— Repreaentatlve  by  an 
Indian  Economic  Enter  prise  Offeror. 

BIA  1480.801     General. 

BIA  1480.802    Representation  Declaration 

provision. 
BIA  1480.803    Declaration  process. 

Subpart  BtA  148a9— ProtaaU  of 
Repfeaentation  Declaration 

BIA  1480.901     General. 

BIA  1480.902    Receipt  of  protest. 

BIA  1480903    Award  in  the  face  of  protest. 

BIA  1480.904    Protest  not  timely. 

Attachment  1    Set-Aside  Program  Order  of 

Precedence. 
Attachment  2    Justiflcation  for  Use  of  Other 

than  Full  and  Open  Competition  in 

Acquisition  of  Supplies  and  Services 

from  Indian  industry. 
Authority:  25  U.S.C  47  (36  Stat.  861).  41 
U.S.C.  253(c)(5),  and  5  U.S.C.  301. 

Subpart  BIA  1480.1— General 

BIA1480.1O1    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  the  commercial 
acquisition  of  supplies  and  services  from 
self-certified  eligible  Indian  economic 
enterprises  pursuant  to  the  Buy  Indian 
Act,  25  U.S.C.  47,  and  this  part. 
Acquisitions  conducted  under  this  part 
shall  be  subject  to  all  applicable 
requirements  of  the  FAR  and  DIAR.  as 
well  as  internal  policies,  procedures  or 
instructions  issued  by  the  Bureau  of 
Indian  Affairs.  The  provisions  of  the 
FAR  shall  govern  in  all  instances  where 
there  may  be  a  conflict  or  discrepancy. 

BIA  1480.102    Buy  Indian  Act  acquisition 
regulations. 

(a)  Acquisition  regulations  under  this 
part  are  under  the  Department  of  the 
interior  Acquisition  Regulations  (DIAR) 
System  and  are  issued  in  order  to 
supplement  Federal  Acquisition 
Regulation  (FAR)  and  DIAR 
requirements  to  satisfy  the  specific  and 
unique  needs  for  the  Bureau  of  Indian 
Affairs  in  the  implementation  of  the  Buy 
Indian  Act. 

(b)  Regulations  issued  under  this  part 
shall  be  codified  in  48  CFR  chapter  14, 
appendix  A,  part  BIA  1480  in 
accordance  with  DIAR  1401.303  and 
shall  conform  to  the  requirements  of 
FAR  subpart  1.3  and  DIAR  subpart 
1401.3. 

(c)  Regulations  under  this  part  are 
issued  pursuant  to  the  authority  of  the 
Secretary  of  the  Interior  under  5  U.S.C. 
301.  This  authority  has  been  redelegated 
to  the  Assistant  Secretary — Indian 
Affairs  under  part  209,  chapter  8,  of  the 
Departmental  Manual  (209  DM  8). 

(d)  Regulations  issued  under  this  part 
are  under  the  direct  oversight  and 
control  of  the  Director,  Office  of 
Administration,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior, 


Washington,  DC  20240,  which  is 
responsible  for  their  review,  issuance, 
implementation,  and  oversight. 

BIA  1480.103    biformatlon  CoHection. 

(a)  The  collection  of  information 
contained  in  Section  BIA  1480.601  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
44  U.S.C.  3501  el  seq.  and  assigned 
clearance  number  1084-0019.  In 
addition,  the  contract  office  requires  use 
of  the  requirements  in  SF-129. 
Solicitation  Mailing  List  Application: 
and  may  require  use  of  the  SF-254,  the 
Architect-Engineer  and  Related  Services 
Questionnaire,  and  SF-255,  the 
Architect-Engineer  and  Related  Services 
Questionnaire  for  Specific  Project. 
These  referenced  items  for  collections  of 
information  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned  the 
clearance  numbers  9000-0002.  9000- 
0004,  and  9000-0005  respectively. 

The  BIAAR  information  collection 
requirements  contained  in  sections  48 
CFR  1452.280-2, 1452.280-4,  and  BIA 
1480-201  do  not  require  approval  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq. 

Subpart  BIA  1480.2— Oefinttions 

BIA  1480.201    DeNnittons. 

The  following  words  and  terms  are 
used  throughout  this  part  as  defined 
below,  unless  the  context  in  which  they 
are  used  cleariy  requires  a  different 
meaning;  or  a  different  definition  is 
prescribed  in  a  particular  subpart  or 
portion  of  a  subpart 

Bureau  Central  Office  means  the 
Office  of  Administration,  Division  of 
Contracting  and  Grants  Administration. 
Bureau  of  Indian  Affairs,  Washington. 
DC 

Buy  Indian  Act  means  section  23  of 
the  Act  of  June  25, 1910  (25  U.S.C.  47). 
which  also  is  referred  to  in  this  part  as 
"the  Act" 

Buy  Indian  Contract  means  any 
Bureau  acquisition  action  (by  contract, 
purchase  order,  delivery  order,  or 
modification)  for  the  products  of  Indian 
industry  and  labor  from  a  self-certified 
eligible  Indian  economic  enterprise 
pursuant  to  the  authority  of  the  Act  and 
this  part  except  for  the  construction 
limitations  stated  in  BIA  1480.401(b). 

Dealer  (regular)  or  Manufacturer 
means  an  Indian  person  who  owns, 
operates  or  maintains  a  store, 
warehouse,  factory  or  other 
establishment  which  meets  the 
conditions  in  FAR  22.601. 

Eligible  means  that  the  majority 
owner  of  an  Indian  economic  enterprise 
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(as  defined  herein)  meets  both  the 
definitions  of  "Indian"  and  of  ''Indian 
economic  enterprise"  in  this  part. 

Fair  market  means  a  price  based  on 
reasonable  costs  under  normal 
competitive  conditions  and  not  on 
lowest  possible  cost,  as  determined 
pursuant  to  FAR  ig.202-6(a). 

Indian  means  a  person  who  is  a 
member  of  an  Indian  Tribe,  as  defined 
herein. 

Indian  Economic  Enterprise  means 
any  business  entity  (whether  organized 
for  profit  or  not]  which:  (1)  Is  at  least  51 
percent  owned  by  one  or  more  Indian(s] 
or  (an)  Indian  Tribe(s);  (2)  for  non-tribal 
ownership,  has  one  or  more  of  its  Indian 
owners  involved  in  daily-business 
management  of  the  economic  enterprise; 
and  (3)  has  the  majority  of  its  earnings 
accrue  to  such  Indian  person(8]  if 
organized  for  profit.  For  not-for-profit 
enterprises,  the  majority  of  the  board  of 
directors  (or  other  controlling  body) 
must  be  Indian  persons.  These 
requirements  must  exist:  when  an  offer 
is  made  in  response  to  a  written 
solicitation;  at  the  time  of  contract 
award;  and,  during  the  full  term  of  the 
contract.  If  a  contractor  no  longer  meets 
the  eligibility  requirements  after  award, 
the  contractor  shall  provide  immediate, 
written  notification  to  the  contracting 
officer.  Failure  to  provide  immediate 
written  notification  to  the  contracting 
officer  shall  render  the  economic 
enterprise  ineligible  for  future  contract 
awards  under  this  Part;  and,  the  Bureau 
may  consider  termination  for  default  if  it 
is  determined  to  be  in  the  best  interest 
of  the  government. 

Indian  land  means  land  over  which  an 
Indian  tribe  is  recognized  by  the  United 
States  as.having  governmental 
jurisdiction  and  land  owned  by  a  Native 
corporation  established  under  the 
Alaska  Native  Claims  Settlement  Act  of 
1971,  so  long  as  the  corporation  qualifies 
as  an  Indian  economic  enterprise,  as 
defined  herein.  In  the  State  of 
Oklahoma,  or  where  there  has  been  a 
final  judicial  determination  that  a 
reservation  has  been  disestablished  or 
diminished,  the  term  means  that  area  of 
land  constituting  the  former  reservation 
of  the  tribe  as  defined  by  the  Secretary. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  rancheria,  pueblo,  colony, 
Alaska  Native  village,  or  community 
which  is  recognized  by  the  U.S. 
Government  through  the  Secretary  as 
eligible  for  the  special  programs  and 
services  provided  by  the  Secretary  to 
Indians  because  of  their  status  as 
Indians. 

Interested  party  means  an  Indian 
economic  enterprise  which  is  an  actual 
or  prospective  offeror  whose  direct 
economic  interest  would  be  affected  by 


the  proposed  or  actual  Bureau  award  of 
a  particular  contract  set-aside  under  the 
Act. 

Products  of  Indian  industry  and  labor 
means  any  products  (including,  but  not 
limited  to  printing,  notwrithstanding  any 
other  law),  goods,  supplies  or  services 
that  can  be  provided  by  an  eligible 
Indian  economic  enterprise  that  either 
produces  them  with  its  own  labor  force, 
skills,  or  efforts,  or  is  a  regular  dealer  in 
such  goods  or  services. 

Protest  of  representation  means  an 
accurate,  complete  and  timely  written 
objection  by  an  interested  party  to  a 
proposed  or  actual  Bureau  award  to  an 
eligible  Indian  economic  enterprise  of  a 
contract  set-aside  under  the  Act. 

Self-Certified  means  the  positive 
statement  of  eligibility  as  an  Indian 
economic  enterprise  for  preferential 
consideration  and  participation  for 
acquisitions  conducted  pursuant  to  the 
Buy  Indian  Act.  25  U.S.C.  47,  in 
accordance  with  the  provisions  in  BIA 
subpart  1480.8. 

Small  Purchase  means  an  acquisition 
of  supplies  or  services  pursuant  to 
procedures  in  FAR  part  13. 

Tribal  Governing  Body  means  the 
federally  recognized  entity  empowered 
to  exercise  the  governmental  authority 
of  a  Tribe,  as  the  latter  is  defined  herein. 

Work  means  the  level  of  work  effort 
by  the  prime  contractor  based  on  total 
direct  project  costs. 

Subpart  BIA  1480.3— Applicability 

BIA  1480.301    Scope  of  part 

Except  as  provided  in  BIA  1480.401(b). 
this  part  is  applicable  to  acquisitions 
(including  small  purchases)  made  by  the 
Bureau  of  Indian  Affairs  pursuant  to  25 
U.S.C.  47  and  those  made  by  any  other 
Bureau  or  Office  of  the  Department  of 
the  Interior  which  is  delegated  the 
authority  to  make  such  acquisitions 
pursuant  to  25  U.S.C.  47  and  BIA 
1480.401(d). 

BIA  1440.302    RMtrtctions  on  UM  Of  ttM 
Buy  Indian  Act 

(a)  The  authority  of  the  Act  and  the 
procedures  contained  in  this  part  shall 
not  be  used  to  award  intergovernmental 
contracts  to  tribal  organizations  to  plan, 
operate  or  administer  authorized  Bureau 
programs  (or  parts  thereof)  that  are 
within  the  legislative  and  regulatory 
scope  and  intent  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  Public  Law  93-638,  as 
amended.  The  Buy  Indian  Act  is  used  by 
the  Bureau  solely  to  award  commercial 
contracts  to  eligible  Indian  economic 
enterprises  in  meeting  Bureau  program 
needs  and  acquisition  requirements  for 
its  own  operations. 


(b)  The  authority  of  this  Act  shall  not 
be  used  to  acquire  construction  services, 
as  defined  in  FAR  36.102.  except  as  set 
forth  in  BIA  1480.401(b). 

Subpart  BIA  1480.4— PoNcy 

BIA14M.401    QanaraL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  it  is  the  policy  of  the 
Department  of  the  Interior  to  use  the  Act 
as  authority  to  give  preference  to 
eligible  Indian  economic  enterprises 
through  the  use  of  set-asides  when 
acquiring  supplies  and  services  of 
Indian  industry  and  labor  in  meeting 
Bureau  needs  and  requirements. 

(b)  Construction,  as  defined  in  FAR 
36.102,  shall  be  acquired  pursuant  to 
FAR  subparts  6.1  and  6.2  or  Public  Law 
93-638,  as  amended,  as  applicable, 
except  that  construction  of  Indian 
reservation  roads  (other  than  those  in 
the  State  of  Oklahoma)  may  be  acquired 
under  the  authority  of  the  Act  and  this 
part  pursuant  to  23  U.S.C.  101  and 
204(e).  as  amended,  and  41  U.S.C. 
252(c)(2),  as  amended.  Indian 
reservation  road  construction  located  in 
the  State  of  Oklahoma  acquired 
pursuant  to  the  Act  is  prohibited  by 
court  injunction  and  shall  be  acquired 
only  by  using  full  and  open  competition 
or  small  business  set-asides  if  required 
by  DIAR  1419.503-70.  (Andrus  v.  Clover. 
446  U.S.  608  (1980)). 

(c)  The  authority  of  the  Secretary 
under  the  Act  has  been  delegated  to  the 
Assistant  Secretary — Indian  Affairs  and 
is  exercised  by  the  Bureau  in  support  of 
its  mission  and  program  activities  and 
as  a  means  of  fostering  Indian 
employment  and  economic 
development. 

(d)  The  authority  of  the  Secretary 
under  the  Act  may  be  delegated  to  a 
bureau  or  office  within  the  Department 
of  the  Interior  other  than  the  Bureau  of 
Indian  Affairs  only  by  Secretarial  Order 
pursuant  to  part  012,  chapter  1  of  the 
Departmental  Manual  (012  DM  1). 

(e)  The  Deputy  Commissioner  of 
Indian  Affairs,  as  the  head  of  the 
contracting  activity,  shall  ensure  that  all 
acquisitions  made  by  the  Bureau 
pursuant  to  the  Act  are  in  compliance 
with  the  requirements  of  this  part. 

BIA  1460.402    Dsvlationt. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  Deputy 
Commissioner  of  Indian  Affairs  by 
delegation  from  the  Assistant 
Secretary— Indian  Affairs  may  approve 
deviations  from  the  requirements  of  this 
part  or  exceptions  to  the  requirement  for 
use  of  the  Act  in  Bureau  acquisitions 
when  such  action  is  determined  to  be  in 
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the  best  interests  of  the  Government. 
Requests  for  deviati  >ns  or  exceptions 
shall  be  submitted  in  writing  from  the 
contracting  officer  before  the  fact  by  the 
appropriate  Area  Oi  fice  Director  to  the 
Bureau  Central  Offi(  e  for  review.  After 
this  review,  the  reqi  est  shall  be 
submitted  to  the  De  luty  Commissioner 
of  Indian  Affairs  foi  approval/ 
disapproval. 

(b)  The  contractir  ;  officer  may  also 
authorize  an  except  on  to  use  of  the  Act 
for  an  acquisition  ol  the  Bureau,  when  it 
is  determined  that: 

(1)  In  accordance  with  BIA 
1480.503(b)(2),  there  is  no  reasonable 
expectation  of  obtaining  quotations  from 
two  or  more  responi  ible,  eligible  Indian 
economic  enterprise  s: 

(2)  In  accordance  jwith  BIA 
1480.503(b)(3),  only  tone  quotation  is 
received  from  a  responsible,  eligible 
small  business  econpmic  enterprise  and 
the  price  is  unreasonable: 

(3)  In  accordance  (with  BIA  1480.501- 
1(c),  there  is  no  reasonable  expectation 
that  offers  will  be  received  from  two  or 
more  responsible,  eligible  Indian 
economic  enterprise  s  at  reasonable 
prices;  or 

(4)  In  accordance  Iwith  a  tribal 
resolution  from  the  ]  [oveming  body  or 
bodies  of  the  applic  ible  Indian  tribe(s) 


for  work  on  or  near 
the  tribe  requests  a 


its  own  Indian  land, 
kvaiver  of  the  Act 


Subpart  BIA  1480. 
BIA  1480.501    GenerkI 


All  acquisitions 
including  small 
to  all  applicable  re< 
FAR  and  DIAR 


puri  ;h 


authority  with  sufficient  justification, 

(c)  Other  exceptic  ns  to  use  of  the  Act 
may  be  made  by  thi  officials  specified 
in.  and  under  the  cg  nditions  prescribed 
by.  BIA  1480.501-1(()  or  BIA  1480.504- 
2lc). 


S  —Procedures 


made 


under  this  part, 
ases,  shall  conform 
duirementa  of  the 
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111 


SinaM  purdwee*. 


BIA  1480503 

(a)  Subject  to  thejlim; 
construction  in  BIA 
acquisition  of  supp 
is  subject  to  small 
under  FAR  part  13 
shall  be  set-aside 


itations  on 
1480.401(b),  each 
ies  and  services  that 
|iurchases  procedures 
ind  DIAR  part  1413, 
usively  for  eligible 


e<cl 


Indian  economic  enterprises  which  are 
also  small  business  concerns  under  the 
criteria  and  size  standards  of  13  CFR 
121.  This  preference  action  shall  be 
accomplished  by  use  of  Indian  small 
business  economic  enterprise  small 
purchase  set-asides, 

(1)  Each  written  quotation  or 
solicitation  under  an  Indian  small 
business  economic  enterprise — small 
purchase  set-aside  shall  contain  the 
provision  at  BIA  1452.280-1.  Notice  of 
Indian  Small  Business  Economic 
Enterprise — Small  Purchase  Set-Aside. 
If  the  soUcitation  is  oral,  information 
substantially  identical  to  that  which  is 
in  the  provision  shall  be  given  to 
potential  offerors. 

(2)  If  the  contracting  officer 
determines  there  is  no  reasonable 
expectation  of  obtaining  quotations  from 
two  or  more  responsible,  eligible  Indian 
economic  enterprises  which  are  small 
business  concerns  (or  at  least  from  one 
such  enterprise,  if  the  purchase  does  not 
exceed  the  dollar  threshold  described  in 
FAR  13.106(a)  for  obtaining  competition) 
that  will  be  competitive  in  terms  of 
market  price,  quality,  and  delivery,  the 
contracting  officer  shall  proceed  with  an 
unrestricted  small  business — small 
purchase  set-aside  as  prescribed  in  FAR 
13.105. 

(3)  If  the  contracting  officer  proceeds 
with  an  Indian  small  business  economic 
enterprise — small  purchase  set-aside 
and  receives  a  quotation  at  a  reasonable 
price  from  only  one  such  responsible 
economic  enterprise  (see  FAR  13.106(c)), 
t^e-etSntracting  officer  shall  make  an 

^award  to  that  concern.  However,  if  the 
contracting  officer  does  not  receive  a 
reasonably  priced  quotation  from  such 
an  economic  enterprise,  the  contracting 
officer  shall  cancel  the  set-aside  and 
complete  the  purchase  by  using  an 
unrestricted  small  business — small 
purchase  set-aside  as  prescribed  in  FAR 
13.105. 

(4)  When  proceeding  under  the 
circumstances  in  BIA  1480.503  (b)(2)  or 
(b)(3),  the  contracting  officer  shall 
ascertain  the  availability  of  small 
business  suppliers  by  telephone  or  other 
means. 

(5)  If  the  purchase  is  to  proceed  in 
accordance  with  BIA  1480.503  (b)(2)  or 
(b)(3),  the  contracting  officer  shall 
document  the  reason(s)  for  such 
purchase  in  the  file. 

(b)  The  provision  at  BIA  1452.208-4, 
Representation  Declaration,  the  clause 
at  DIAR  1452.204-71,  Indian 
Preference — Department  of  the  Interior, 
and  the  clause  at  BIA  1452.280-3. 
Subcontracting  Limitation,  shall  be 
included  in  each  solicitation  of 
quotations  and  resulting  purchase 
order(8). 


(c)  Small  purchases  under  this  section 
shall  conform  to  the  competition  and 
price  reasonableness  documentation 
requirements  of  FAR  13.106  and  DIAR 
1413.106. 

BIA  1480.504    Ottter  ttian  full  and  open 
competition. 

BIA  1460.504-1    Set-Mktes  for  eligible 
Indian  economic  enterprises. 

(a)  Each  proposed  commercial 
acquisition  for  supplies  or  services  that 
has  an  anticipated  dollar  value  in 
excess  of  the  small  purchase-threshold 
amount  in  FAR  part  13  shall  be  set-aside 
exclusively  for  eligible  Indian  economic 
enterprises  (and  referred  to  as  an 
"Indian  Economic  Enterprise  Set- 
Aside")  when  there  is  a  reasonable 
expectation  that  offers  will  be  received 
from  two  or  more  responsible 
enterprises  and  award  will  be  made  at  a 
reasonable  price  except  when: 

(1)  The  acquisition  is  for  construction, 
other  than  construction  permitted  by 
BIA  1480.401(b); 

(2)  An  exception  from  use  of  the  Act 
has  been  obtained  in  accordance  with 
BIA  1480.402;  or 

(3)  Use  of  other  than  full  and  open 
competition  has  been  justified  and 
approved  in  accordance  with  BIA 
1480.504-2. 

(b)  When  using  an  Indian  economic 
enterprise  set-aside  under  this  section, 
the  contracting  officer  shall: 

(1)  Synopsize  the  acquisition  in  the 
Commerce  Business  Daily  (CBD)  as 
required  by  FAR  subpart  5.2  and 
identify  it  as  an  Indian  Economic 
Enterprise  Set-Aside; 

(2)  Insert  the  clause  at  BIA  1452.280-2. 
Notice  of  Indian  Economic  Enterprise 
Set-Aside,  in  each  solicitation  of  offers 
and  resulting  contracts; 

(3)  Insert  the  clause  at  BIA  1452.280-3, 
Subcontracting  Limitation,  and  the 
clause  at  DIAR  1452.204-71,  Indian 
Perference — Department  of  the  Interior, 
in  each  written  solicitation  of  quotations 
or  offers  and  resulting  contracts; 

(4)  Insert  the  clause  at  DL\R  1452.204- 
72,  Indian  Preference  Program, 
Department  of  the  Interior,  in  each 
solicitation  and  resulting  contract  where 
it  is  determined  by  the  contracting 
officer,  prior  to  solicitation,  that  the 
work  will  be  performed  in  whole  or  in 
part  on  or  near  Indian  land.  Tribal 
employment  preference  requirements 
may  be  added  to  the  requirements  of  the 
clause  in  accordance  with  DIAR 
1404.7005; 

(5)  Insert  the  provision  at  BIA 
1452.280-4.  Representation  Declaration, 
in  each  written  solicitation  of  quotations 
or  offers  to  obtain  a  declaration  of 
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eligibility  k>  participate  under  the  Act 
and  this  part  from  each  offeror; 

(6)  Use  the  Ctass  Justii^cation  for  Use 
of  Other  Than  Full  and  Open 
Competition,  in  Acquisition  of  Supplies 
and  Services  fcem  bidJan  Industry 
(contained  in  Attachment  2  to  this  part) 
to  meet  (he  requireinents  of  FAR  8.302- 
5(c)(2): 

(7)  By  separate  memoFaadum  to  the 
file,  certify  that:  (i)  The  supplies  or 
services  to  be  acquired  are  available 
from  two  or  more  responsible  and 
eligible  Indian  economic  enterprises:  (ii) 
the  anticipated  cost  to  the  Bureau  of  the 
required  supplies  or  services  i» 
determined  to  be  reasonable;  and  (iii) 
the  information  in  the  Class  Justification 
for  Use  of  Other  Than  Full  and  Open 
Competition  iii  Acquisition  of  Supplies 
and  Services  from  Indian  Industry  in 
Attachment  2  to  this  part  is  accurate 
and  complete  as  it  pertains  to  the 
proposed  acquisition; 

(8)  Solicit  bids  using  sealed  bidding 
procedures  in  accordance  w^ith  FAR  part 
14  whenever  the  conditions  in  FAR 
6.401(a)  are  met.  If  the  conditions  in  FAR 
6.401(a)  are  not  met.  competitive 
proposals  shall  be  solicited  in 
accordance  with  FAR  part  15; 

(9)  Reject  offers  which  fail  to  include 
the  provision  at  BIA  1452.280-4.  The 
contracting  offrcer  may  also  request  (as 
part  of  a  normal  pre-award  audit)  the 
Office  o*  the  Inspector  General  (OIG)  to: 
(i)  Assist  m  determining  the  bona  fide 
status  of  the  low  responsive  and 
responsible  offeror  on  Act  contracts; 
and  (H)  determine  whether  the  work  will 
be  performed  by  the  labor  force  required 
under  BIA  1480.602.  Such  requests  to  the 
OIG  should  be  made  on  the  standard 
audit  request  form.  Dl-1902,  as  required 
by  DIAR  1415.805-5; 

(It))  When  using  sealed  bidding, 
determine  that  the  price  offered  by  the 
prospective  contractor  is  reasonable  and 
at  a  fair  market  price  as  required  by 
FAR  14.407-2  before  awarding  a 
contract; 

(11)  When  using  competitive 
proposals,  solicit  proposals  in 
accordance  with  FAR  subpart  15.4  and 
select  sources  in  accordance  with  FAR 
subpart  15.6  and  DIAR  subpart  1415.6; 

(12)  When  using  competitive 
proposals  or  when  negotiating 
modifications  wrhich  impact  the  cost  of  a 
contract  ti)  conduct  [n^posal  analysis 
including  cost  or  price  analysis  in 
accordance  with  FAR  subpart  15.8;  (ii) 
negotiate  profit  or  fee  in  accordance 
with  the  procedures  in  FAR  subpart  15.9 
and  DIAR  subpart  1415.8;  and  (iii) 
prepare  a  negotiation  memorandum  in 
accordance  with  FAR  1&.808  and  DIAR 
1415.808; 


-     (13)  When  acquiring  architect- 
engineer  services,  solicit  proposals  and 
evaluate  potential  contractors  in 
accordance  with  FAR  pert  36  and  DIAR 
subpart  1438.6c  and 

(14)  When  acquiring  services  to  be 
performed  in  whole  or  in  part  on  Fndian 
land,  give  written  notice  to  the 
governing  body  or  bodies  of  the 
applicable  Indian  tribe  or  tribes.  The 
notice  shall  be  provided  simultaneously 
with  publication  of  the  synopsis 
required  by  subparagraph  (b)(1)  of  this 
section  with  information  to-  the  Tribefs) 
of  the  Bureau's  intent  to  contract  if  there 
are  fndian  economic  enterprises  which 
are  eligible,  interested,  responsive  and 
responsible,  and  the  award  can  be  made 
at  a  reasonable  price.  H  the  tribe  does 
not  oppose  the  set-aside  intention  or 
advise  the  Bureau  of  its  intent  to 
contract  for  the  program  within  15 
calendar  days  from  the  date  of 
publication  in  the  Commerce  Business 
Daily  of  the  solicitation  notice,  the 
Bureau  will  proceed  with  the  solicitation 
in  accordance  with  FAR  5.203. 

(c)  When  the  contracting  officer 
determines  that  there  is  no  reasonable 
expectation  that  offers  will  be  received 
from  two  or  more  responsible,  eligible 
Indian  economic  enterprises  and  award 
cannot  be  made  at  a  reasonable  and  fair 
market  price,  the  basis  for  such  a 
determination  shall  be  documented  ia 
writing  by  the  contracting  officer  and 
placed  in  the  contract  file.  The 
contracting  officer  shall  proceed  with 
the  acquiaition  using  the  sources 
identified  in  Attachment  1  to  this  part  as 
listed  in  order  of  precedence. 

(d)  If  an  interested  Indian  economic 
enterprise  is  identified  after  a  market 
survey  has  been  performed  and  a 
solicitation  has  been  issued  (which  is 
not  restricted  to  participation  of  Indian 
economic  enterprises)  but  prior  to  the 
date  established  for  receipt  of  offers,  the 
contracting  officer  shall  provide  a  copy 
of  the  solicitation  to  this  enterprise.  In 
such  cases,  preference  under  the  Act 
will  not  be  given  to  the  Indian  economic 
enterprise.  Under  these  conditions,  the 
contracting  officer  may  extend  the  date 
for  receipt  of  offers  when  such  action  is 
determined  to  be  practicable. 

(e)  When  only  one  offer  is  received 
from  a  responsible,  eligible  Indian 
economic  enterprise  at  a  reasonable  and 
fair  market  price  in  response  to  an 
acquisition  set-aside  under  paragraph 
(a)  of  this  subsection,  the  contracting 
officer  shall:  (1)  Make  an  award  to  that 
enterprise;  (2)  document  the  reason  only 
one  offer  was  received;  (3)  and  initiate 
action  to  increase  competition  in  future 
solicitations  as  required  by  FAR  14.407- 
1(M. 


(f)  In  response  to  an  acquisition  set- 
aside  under  BIA  1480.504-lta).  when 
using  sealed  bid  procedures,  and  when 
all  otherwise  acceptable  bids  received 
from  responsible,  eligible  Indian 
economic  enterprises  are  at 
unreasonable  prices;  or  when  only  one 
bid  is  received  from  such  an  enterprise 
and  the  contracting  officer  determines 
the  price  to  be  unreasonable:  or  when 
no  responsive  bids  have  been  received 
from  such  enterprises,  the  chief  of  the 
contracting  office  shall  cancel  the 
solicitation  and  reject  all  bids  pursuant 
to  a  written  determination  in 
accordance  with  FAR  14.404-l(c).  After 
notice  of  rejection  to  all  bidders  has 
been  made  pursuant  to  FAR  14.404-3, 
compleUoa  of  the  acquisition  shall  be 
made: 

(1)  Using  negotiation  (see  FAR  14.404- 
1(e)(1)  and  15.103).  pro¥id«d  the 
contracting  officer  baa  determined  by 
the  vfritten  determinatioa  required  by 
FAR  14.404-1  (e)  diet  cempletion  through 
use  of  negotiation  is  authorized  and 
approval  has  been  obtained  as  required 
by  DIAR  1414.404-1;  or 

(2)  Using  a  new  solicitation  and  the 
sources  identified  in  Attachment  1  to 
this  part,  as  listed  in  order  of 
precedence  if  the  use  of  negotiation  is 
not  authorized  in  the  wntten 
determination  required!  by  FAR  14.404- 
1(c)  and  DIAR  1414.404-1. 

(g)  In  response  to  a  set-aeide 
acquisition,  when  using  competitive 
proposals,  proposals  may  be  rejected 
pursuant  to  a  written  determination  by 
the  chief  of  the  contracting  office  under 
the  conditions  set  forth  in  FAR  15.608(b) 
and  DIAR  1415.608. 

BIA  14M.504-2    Ott>f  ctrcawalancM  for 
use  of  ottter  ttian  full  and  open  competition. 

(a)  Other  circumstances  may  exist 
with  regard  to  fulfilling  an  acquisition 
requirement  of  the  Bureau  where  the  use 
of  an  Indian  economic  enterprise  set- 
aside  under  BIA  1480.504-l(a)  and  FAR 
6.302-5  is  not  feasible.  lb  such 
situations,  the  requirements  of  FAR 
subparts  6.3  and  6.4  and  DIAR  subparts 
1406.2  and  1406J  shall  be  applicable  in 
justifying  the  use  of  appropriate 
authority  for  other  than  full  and  open 
competition. 

(b)  Except  as  provided  in  FAR  5.202, 
all  proposed  acquisition  actions  under 
this  subsection  and  FAR  subpart  6.3 
shall  be  synopsized  first  in  the 
Commerce  Business  Daily  (CBD)  in 
accordance  with  the  requirements  of 
FAR  5.207  and  DIAR  1405.207. 

(c)  Justifications  for  use  other  than  tull 
and  open  competition  (other  than  the 
Class  Justification  in  Attachment  2  to 
this  part)  under  this  section  shall  be 
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approved  for  a  proposed  contract,  or  for 
a  modification  inci  easing  the  scope  of 
an  existing  contrai  t.  by: 

(1)  A  supervisor;  r  contract  specialist 
(Level  IV  Warrant'holder)  when  the 
anti«tfeied  dollar  Value  of  the  action  is 
not  over  125,000; 

(2iThe/Chief,  Di|vision  of  Contracting 
and  Grants  Administration  (Central 
Office)  when  the  anticipated  dollar 
value  of  the  action  is  over  $25,000  and 
less  than  $100,000; 

(3)  The  Bureau  Competition  Advocate 
(Central  Office)  when  the  anticipated 
dollar  value  of  the  action  is  over 
$100,000  but  does  Aot  exceed  $1,000,000; 

(4)  The  Deputy  (Commissioner  of 
Indian  Affairs  wh^n  the  anticipated 
dollar  value  of  the  action  is  over 
$1,000,000  but  doei  i  not  exceed 
$10,000,000;  and 

(5)  The  Director  Office  of  Acquisition 
and  Property  Management,  Office  of  the 
Secretary,  when  the  dollar  value  of  the 
action  is  over— $li,000,000. 

BIA  1480.505    Del>^rm«nt  and  suspension. 

Violation  of  the  jregulations  in  this 
part  by  an  offeror  lor  an  awardee  may  be 
cause  for  debarme  nt  or  suspension  in 
accordance  with  F  AR  9.406-2(b)(l)  and 
9.407-2(a)(3).  Recc  mmendations  for 
debarment  or  susf  ension  shall  be 
referred  to  the  Dirjctor,  Office  of 
Acquisition  and  P'operty  Management. 
Department  of  the  Interior,  pursuant  to 
DIAR  1409.406-3  « nd  1409.407-3  through 
the  Division  of  Contracting  and  Grants 
Administration  (Oentral  Office)  and 
concurred  in  by  th  e  Deputy 
Commissioner  of  1  ndian  Affairs. 

Subpart  BIA  148C  .&— Contract 

Requirements 

BIA  1480.601    Indian  preference. 

(a)  Solicitationa  of  quotations  or  offers 
and  resulting  contracts  awarded 
pursuant  to  the  Act  shall  include  the 
clause  at  DIAR  l'fe2.204-71.  Indian 
Preference — Department  of  the  Interior 
(see  BIA  1480.503  c)  and  BIA  1480.504- 
1(b)(3)). 

(b)  Solicitation!  of  offers  and  resulting 
contracts,  exceed  ng  $50,000  shall 
include  the  clause  at  DIAR  1452.204-72. 
Indian  Preference  Program — Department 
of  the  Interior  (se  >  BIA  1480.504-l(b)(4)) 
where  it  is  determined  by  the 
contracting  officer  (in  advance  of  the 
solicitation)  that  he  work  under  the 
contract  will  be  performed  in  whole  or 
in  part  on  or  near  Indian  land. 


(a)  In  contracts 
this  part,  the  eli 
enterprise  (the 


BIA  1480.602    Suli  contracting  limitations. 

awarded  pursuant  to 
gi  }le  Indian  economic 
copcem)  must  agree  to 


the  following  limitations  in  performance 
of  the  contract  for 

(1)  Services  (except  construction) — at 
least  50  percent  of  the  cost  of  contract 
performance  incurred  for  personnel 
shall  be  expended  for  employees  of  the 
concern: 

(2)  Supplies  (other  than  procurement 
from  a  regular  dealer  in  such  supplies) — 
the  concern  shall  perform  work  for  at 
least  50  percent  of  the  cost  of 
manufacturing  the  supplies,  not 
including  the  cost  of  materials; 

(3)  General  construction—the  concern 
will  perform  at  least  15  percent  of  the 
cost  of  the  contract,  not  including  the 
cost  of  materials,  with  its  own 
employees;  and 

(4)  Construction  by  special  trade 
contractors — the  concern  will  perform  at 
least  25  percent  of  the  cost  of  the 
contract,  not  including  the  cost  of 
materials,  with  its  own  employees 
pursuant  to  FAR  52.219-14(d) 
Construction  by  special  trade 
contractors. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  BIA  1452.280-3. 
Subcontracting  Limitation,  in  all 
purchase  orders  and  contracts  for 
services,  supplies,  or  construction 
authorized  by  BIA  1480.401(b)  awarded 
to  eligible  Indian  economic  enterprises 
pursuant  to  this  part. 

BIA  1480.603    Performance  and  payment 
bonds. 

Solicitations  requiring  performance 
and  payment  bonds  shall  contain  the 
information  required  by  FAR  28.102-3 
and  authorize  use  of  any  of  the  types  of 
security  acceptable  under  FAR  subpart 
28.2.  Pursuant  to  25  U.S.C.  47a.  the 
contracting  officer  may  accept 
alternative  forms  of  security  in  lieu  of 
performance  and  payment  bonds 
required  by  FAR  28.102.  if  a 
determination  is  made  that  such  forms 
of  security  provide  the  Government  with 
adequate  security  for  performance  and 
payment. 

Subpart  BIA  1480.7— Contract 
Administration 

BIA  1480.701    Contract  administration 
requirements. 

The  contracting  officer  and  the 
contracting  officer's  representative  (see 
DIAR  1401.670)  shall  monitor 
performance  and  progress  to  ensure 
contractor  compliance  with  part  42  of 
the  FAR.  Attention  shall  be  directed 
also  to  ensure  contractor  compliance 
with  the  following  provisions  of  this 
part: 

(a)  Maintenance  of  the  minimum  51% 
ownership  and  daily  management 
criterion  requirement  of  subparagraph 


(b)(1)  of  the  clause  at  BIA  1452.280-2; 
and 

(b)  Maintenance  of  the  limitations 
required  by  the  clause  at  BIA  1452.280-3 
when  acquiring  services,  supplies,  and 
construction  authorized  under  BIA 
1480.401(b);  and 

(c)  Implementation  and  enforcement 
of  Indian  preference  requirements 
contained  in  DIAR  1404.7003.  as 
prescribed  by  BIA  1480.801. 

Subpart  BIA  1480.8— Representation 
by  an  Indian  Economic  Enterprise 
Offeror 

BIA  1480.801    General. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  BIA  1452.280-4. 
Representation  Declaration,  in  all 
solicitations  regardless  of  dollar  value, 
set-aside  for  Indian  economic 
enterprises  under  this  part. 

(b)  To  be  considered  for  an  award 
under  an  acquisition  set-aside  under 
BLA  1480.503  or  BIA  1480.504-1,  an 
offeror  must  provide  the  Representation 
Declaration  provision  at  BIA  1452.280-4. 
An  offeror  must  represent  that  it  meets 
both  the  definitions  of  Indian  and  Indian 
economic  enterprise  (as  defined  in  BIA 
1480.201)  and  only  in  response  to  a 
specific  solicitation  set-aside  under  the 
Act  and  this  part.  These  requirements 
must  exist:  when  an  offer  is  made  in 
response  to  a  solicitation;  at  the  time  of 
contract  award  and  during  the  full  term 
of  the  contract.  If  a  contractor  no  longer 
meets  the  eligibility  requirements  after 
award,  the  contractor  shall  provide 
immediate  written  notification  to  the 
contracting  officer.  Failure  to  provide 
immediate  written  notification  to  the 
contracting  officer  shall  render  the 
economic  enterprise  ineligible  for  future 
contract  awards  under  this  part,  and  the 
Bureau  may  consider  termination  for 
default  if  it  is  determined  to  be  in  the 
best  interest  of  the  government. 

(c)  The  contracting  officer  shall  accept 
an  offeror's  representation  in  a  specific 
bid  or  proposal  that  it  is  an  eligible 
Indian  economic  enterprise  unless 
another  interested  party  challenges  the 
economic  enterprise  representation  or 
the  contracting  officer  has  reason  to 
question  the  representation.  Challenges 
of  and  questions  concerning  a  specific 
Representation  Declaration  shall  be 
referred  to  the  contracting  officer  or 
chief  of  the  contracting  office  in 
accordance  with  BIA  subpart  1480.9. 

(d)  The  contracting  officer  shall 
maintain  files  compiled  from 
submissions  by  eligible  Indian  economic 
enterprises  of  the  Solicitation  Mailing 
List  Application  (SF-129);  the  SF-254 
and  SF-255.  as  applicable;  and.  the 
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Representation  Declaration  provision  in 
BIA  1480.280-4. 

BIA  1480.802    Rcp««s«ntatt(M  dKlaMrtton 
provWoft, 

(a)  The  Representation  Dedvation 
provision  shaii  be  available  from  all 
Bureau  contracting  offices. 

(b)  The  subntission  of  a  SolicttatioB 
M&iMng  List  Application  (of  SF-254  and 
SF-255  for  Architect-Engineer  servicess 
when  apprtcaWeJ  by  an  eligible  Indian 
economic  enterprise  does  not  remove 
the  requirement  for  it  to  submit  the 
completed  Representation  Declaration 
provision  also  required  by  this  part  if  it 
wishes  to  be  considered  as  an  offeror 
for  a  specific  solicitation.  Contracting 
officers  may  determine  the  validity  of 
the  contents  of  the  a^licanf  s 
declaration. 

[c}  Any  felse  or  misleading 
information  submitted  by  an  economic 
enterprise  when  submitting  an  offer  in 
consideration  for  an  award  set-aside 
under  the  Act  ia  a  violation  of  the  law 
punishable  uBder  18  U.S.C.  1001.  False 
claims  subotitted  as  part  of  contract 
performance  under  the  Ad  authority  are 
subject  to  the  penalties  of  31  U.S.C. 
3729-37J1  and  IftU.S.C.  287. 


BIA:  14801109 

(a)  It  is  the  policy  of  the  Bureau  that 
only  eligible  Indian  economic 
enterprises  are  to  participate  in 
acquisitions  set-aside  under  tha  Act  and 
this  parLThe  Bureau  procedure  supports 
responsible  Indian  economic  enterprises 
and  seeks  to  prevent  circumvention  or 
abuse  of  the  Act 

(b)  Eligibility  is  based  on  information 
furnished  by  the  economic  enterprise  to 
a  Bureau  contracting  officer  on  the 
Representation  Declaration  provision  at 
BIA  1452.280-4  in  response  to  a  specific 
solicitation  under  the  Act.  Offerors  must 
submit  their  completed  Declaration 
provisions  to  the  bureau  contracting 
office  issuing  the  specific  solicitation. 

(c)  The  eligibility  declaration  remains 
in  effect  until: 

(1)  Voluntarily  surrendered; 

(2)  Revoked  for  cause  if  the  offeror  or 
contractor  information  was  falsified; 

(3)  The  circumstances  of  the  economic 
enterprise  change  so  that  it  is  no  longer 
an  eligible  entity;  or 

|4)'  A  cootractoF  has  been  debarred  or 
suspended  or  proposed  for  debarment, 
or  otherwise  declared  ineligible. 

(d)  Declarations  from  economic 
enterprises  may  be  reviewed  by  the 
approjjrhrte  Regional  Solicitor  when  the 
contracting  officer  believes  such  review 
is  necessary. 

(e)  Representation  declaration  of  an 
Indian  economic  enterprise  does  not 
relieve  the  contracting,  office'  of  the 


obligation  for  determining  contractor 
responstbdity,  as  required  by  FAR 
subpart  9X 

Subpart  BIA  1480.9— Protests  of 
Repressntation  Declaration 

BIA  1480.901    General. 

(a)  The  contracting  officer  shall  accept 
an  offeror's  written  representation 
declaration  of  being  an  eligible  Indian 
economic  enterprise  (as  defined  in  BiA 
1480.201)  only  when  it  is  submitted  with 
an  offer  in  response  to  a  specific 
solicitation  under  the  Act.  Another 
interested  party  may  challenge  the 
representation  declaration  status  of  an 
offeror  or  contractor  by  filing  a  written 
protest  to  the  applicable  contracting 
officer  in  accordance  with  the 
procedures  in  BIA  1480;902. 

(b)  After  receipt  of  offers,  the 
contracting  officer  may  question  the 
eligibility  declaration  of  any  offeror  in  a 
specific  offer  by  filing  a  formal  objection 
with  the  chief  of  the  contracting  office. 

BIA  1480.902    Receipt  of  protest. 

(a)  Protests  against  the 
Representation  IDcdanition  of  an 
offeror,  from  any  interested  party, 
whether  timely,  in  accordance  with 
paragraph  (c)  of  this  section,  or  not, 
shall  be  filed  with  the  contracting  officer 
of  the  location. 

(b)  The  protest  shall  be  in  writing  and 
shall  contain  the  basis  for  the  protest 
with  accurate,  complete,  specific  and 
detailed  evidence  to  support  the 
allegation  that  the  offeror  is  neither 
eligible  nor  does  not  meet  both  the 
definitions  of  Indian  and  of  Indian 
economic  enterprise  cited  in  BIA 
1480.201.  The  contracting  officer  will 
dismiss  any  protest  that  is  deemed 
frivolous  or  that  does  not  meet  the 
conditions  in  this  section. 

(c)  To  be  considered  timely,  a  protest 
must  be  received  by  the  contracting 
officer  not  later  than  10  days  after  the 
basis  of  protest  is  known  or  should  have 
been  known,  whichever  is  earlier. 

(1)  A  protest  may  be  made  orally  if  it 
is  confirmed  in  writing  within  the  ten- 
day  period  after  the  basis  of  protest  is 
known  or  should  have  been  known, 
whichever  is  earlier. 

(2)  A  protest  may  be  made  in  writing 
if  it  is  delivered  by  hand,  telefax, 
telegram,  or  letter  postmarked  within 
the  ten-day  period  after  the  basis  of 
protest  is  known  or  should  have  been 
known,  whichever  is  earlier. 

(3)  A  contracting  officer's  objection  is 
always  considered  timely,  whether  filed 
before  or  after  award. 

(d)  Upon  receiving  a  timely  protest, 
the  contracting  officer  shall: 


(1)  Notify  the  protestor  of  the  date  it 
was  received,  and  that  tlie 
representation  deciaratian  of  the 
economic  enterprise  being  challenged  is 
under  consideration  by  the  Bureau;  and 

(2)  Furnish  to  the  economic  enterprise 
whose  representation  declaration  is 
being  challenged  a  request  to  provide 
detailed  information  on  its  eligibility  by 
certified  mail,  return  receipt  requested. 

(e)  Within  three  days  after  receiving  a 
copy  of  the  protest  aitd  the  Bureau's 
request  for  detailed  information,  the 
challenged  offeror  auist  file  with  the 
contractiag  officer  a  completed 
statement  aaswermg  the  allegations  in 
the  protest,  and  famish  evidence  to 
support  its  position  on  representation.  If 
the  offeror  does  not  submit  the  required 
material  within  t'te  three  days,  or 
another  period  of  time  granted  by  the 
contracting  officer,  the  Bureau  may 
assume  that  the  ofCeror  does  not  intend 
to  challenge  the  protest  and  the  Bureau 
shall  not  award  to  the  challenged 
offeror. 

(f)  Within  (en  days  after  receiving  a 
protest,  the  challenged  offeror's 
response  and  other  pertinent 
information,  the  contracting  officer  shall 
determine  the  representation 
declaration  status  of  the  challenged 
business  concern  and  notify  the 
protestor  and  the  challenged  offerorof 
the  decision  by  certified  mail..  ret\im 
receipt  recpiested,  and  make  known  the 
option  to  appeal  the  determination  to 
the  Division  of  Contracting  and  Grants 
Administration  (Central  Office). 

(g)  If  the  declaration  accompanying  an 
offer  is  challenged  and  subsequently 
upheld  by  the  Bureau  Central  Office,  the 
written  notification  of  this  Bureau  action 
shall  state  the  reasonfs).  The  Bureau 
Central  Office  may  review  the  economic 
enterprise  for  possible  suspension  or 
debarment  recommendations. 

BIA  1480.98)    Award  in  tttofaco  of  protest. 

(a)  Award  of  a  contract  in  the  face  of 
protest  may  be  made  on  the  basis  of  the 
written  determination  by  the  contracting 
officer.  This  determination  is  final  for 
the  Bureau  unless  it  is  appealed  to  the 
Bureau  Central  Office,  and  the 
contracting  officer  is  notified  of  the 
appeal  before  award.  If  an  award  was 
made  before  the  time  dte  contracting 
officer  received  notice  of  appeal,  the 
contract  shall  be  presumed  to  be  valid 

(b)  After  receiving  a  protest  involving 
an  offeror  being  considered  for  award, 
the  contracting  officer  shall  not  award 
the  contract  until  the  contracting  officer 
has  determined  the  validity  of  the 
representation,  or  ten  days  have  expired 
since  the  contracting  officer  received  the 
protest,  whichever  occurs  first. 
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shall  not  be 


However,  an  award 

withheld  when  the  c  ontracting  officer 

determines  in  writin  ;  that  an  award 

must  be  made  to  pre  tect  the  public 

interest,  or  the  supp 

urgently  required,  oi 


will  otherwise  be  ac  vantageous  to  the 
Government. 

(c)  If  a  timely  protest  of  a 
representation  dech  ration  is  filed  with 
the  contracting  offic  st  and  received 


before  award  in  res 


ies  and  services  are 
a  prompt  award 


lonse  to  a  specific 


offer  apd  solicitatioa.  the  contracting 
officer  shall  provide  a  notice  to  eligible 
ofi'erors  within  one  day  that  the  award 
will  be  withheld  and  a  time  extension 
for  acceptance  is  requested. 


(d)  If  a  protest  of 
declaration  is  filed 


{ I  representation 
1  irith  the  contracting 


officer  and  received  after  award  in 
response  to  a  specif  c  offer  and 
solicitation,  the  con  racting  officer  need 
not  suspend  contrac  t  performance  or 
terminate  the  aware  ed  contract  unless 
the  contracting  offic  er  believes  that  an 


award  may  be  inva 


would  prejudice  the  Government's 
interest.  However,  i  contract 
performance  is  to  b(  i  suspended,  a 
mutual  no-cost  agre  ;ment  will  be 
sought. 

BIA  1480.904    Protect  not  timely 


In  the  event  of  a 
representation  decl  i 
timely,  the  contract  ng 
notify  the  protestor  that 
cannot  be  considered 
acquisition  but  has 
consideration  in  anV 
However,  the  contr  icting 
question  at  any  tim< ; 
award,  the  represer  tation 
status  of  a  self-decl  ared 
economic  enterprisi  i 


Attachment  1.— 
Order  OF 


Source  preference 


idated  and  a  delay 


jirotest  of 
ration  which  is  not 
o^icer  shall 
the  protest 
on  the  instant 
jeen  referred  for 
future  actions. 

officer  may 
,  before  or  after 
declaration 
Indian 


I  )ET-AsiDE  Program 

^ECEDENCE 


Supplies: 

1.  Indian  ecorx)mic  I  enter- 
prise set-aside  unc^r  tt)e 
Buy  Indian  Act 

2.  Bureau  oi  Irxjian  Affairs 
Invantones  or  exce^  from 
Federal  agencies. 

3.  Federal  Prison  Ind^tries, 
Inc.  1 

4.  Purcfutse  from  tt>4  Bhnd 
and  Otfier  Severely! Handi- 
capped. 

5.  Whotesale  Supply  ^ources 
(Stock  Programs  ind  Irv 
ventory  Control  Points 
such  as  GSA,  V^  and 
DOO  depots). 

6.  Mandatory  Federal  Supply 
Schedules. 


RefererKe  (48 
CFR) 


Sections  8.001(a) 

and  BIA 

1480.503  and 

504. 
Subpart  8.1. 


Subpart  8.6. 
Subpart  8.7. 


41  CFR  101-26.3. 
26.6  and 

26.704. 


ATTACHMENT  1.— SET-ASIDE  PROGRAM 

Order  of  Precedence— Continued 


Source  preference 


Reference  (48 
CFR) 


7.  Optional  Use  Federal 
Supply  Sctiedules. 

8.  Contracts  under  Section 
8(a)  of  the  Small  Business 
Act 

9.  Small  Business— SmaM 
Purchase  Set-Aside. 

10.  Total  Set-aside  for  Small 
Business  concerns  located 
in  Labor  Surplus  Areas. 

11.  Total  Set-asKte  lor  SmaM 
Business  concerns. 

12.  Partial  Set-as»de  for 
Small  Busir>ess  concerns 
located  in  Laboi  Surplus 
Areas. 

13.  Partial  Set-aside  tor 
Small  Business  concerns. 

14.  Tota*  Labor  Surplus  Area 
Set-aside  lor  concerns  that 
are  not  Small  Businesses. 

15.  Other  Commercial 
Sources  (including  educa- 
tional and  nonprofit  institu- 
tions). 

Services: 
1.    Indian    economic    enter- 
prise set-aside  under  the 
Buy  Indian  Act  including 
Indian  roads  and  bridges. 


2.  Purctiase  from  the  BHnd 
and  Other  Severely  Handi- 
capped. 

3.  Mandatory  Federal  Supply 
Schedules. 

4.  Optiortal  Use  Federal 
Soppty  Schedules. 

5.  Federal  Prison  Industries, 
Inc. 

6.  Contracts  under  Section 
8(a)  of  the  SmaM  Business 
Act 

7.  Small  Business— Small 
Purchase  Set-Aside. 

8.  Total  Set-aside  for  Small 
Business  concerns  located 
In  Labor  Surplus  Areas. 

9.  Total  Set-aside  for  Small 
Business  cor>eems. 

10.  Partial  Set-aside  for 
SmaU  Business  concerns 
located  In  Labor  Surplus 
Areas. 

11.  Partial  Set-aside  for 
Small  Business  concerns. 

12.  Total  Labor  Surplus  Area 
Set-aside  for  corx:ems  that 
are  not  Small  businesses. 

"13.  Other  Commercial 
Sources  (irxHuding  educa- 
tional and  nonprofit  Institu- 
tions). 


Subpart  8.4. 
Subpart  19.8. 


Sections  13.105 
andDIAR 
1413.103. 

Section  19.504. 


Section  19  504. 
Section  19.504. 

Section  19.504. 
Section  19.504. 

Subpart  6.1. 


Sections  8.001(a) 
and  BIA 
1480.402  and 
403;  23  use. 
204(e),  and  41 
use.  252(c)(2), 
as  amerxjed. 

Subpart  8.7. 


Subpart  8.4. 
Subpart  8.4. 
Subpart  8.6. 
Subpart -19.8. 


Sections  13.105 

and  DIAR 

1413.103. 
Section  19.504. 


Section  19.504. 
Section  19.504. 

Section  19.504. 
Section  19.504. 

Subpart  6.1. 


Subpart  8.4. 


Attachment  2 

Department  of  the  Interior,  Bureau  of  Indian 
Affairs,  Class  |ustification.  For  Use  of  Other 
Than  Full  and  Open  (Competition  in 
Acquisition  of  Supplies  and  Services  From 
Indian  Industry 

1.  Identity  of  agency,  contracting  activity, 
document,  and  statutory  authority. 

The  Bureau  of  Indian  Affairs  (BIA)  may  use 
this  Class  lustification  for  other  than  full  and 
open  competition  to  acquire  products  and 
services  of  Indian  industry  pursuant  to  25 
U.S.C.  47,  as  amended.  The  statutory 
authority  permitting  use  of  other  than  full  and 
open  competition  for  acquisitions  made 
pursuant  to  the  Buy  Indian  Act  is  41  U.S.C. 
253(c)(5).  In  addition,  the  BIA  is  publishing  an 
interim  rule  to  govern  implementation  of 
section  23  of  the  Act  of  June  25, 1910,  referred 
to  as  the  "Buy  Indian  Act"  and  codified  as  25 
U.S.C.  47  as  amended,  and  the  implementing 
regulations  of  48  CFR,  chapter  14,  appendix 
A,  part  1480.  The  interim  rule  supports  the 
policy  and  describes  the  BlA's  procedures  in 
its  commercial  acquisition  relationships  with 
self-certified,  eligible  Indian  economic 
enterprises. 

Further,  section  7(b)  of  Public  Law  93-638, 
as  implemented  by  DIAR  1452.20-71,  applies 
an  Indian  preference  requirement  for 
employment  and  subcontracting 
opportunities  under  contracts  for  the  benefit 
of  Indians,  or  contracts  made  pursuant  to 
statutes  authorizing  contracts  with  Indians. 
The  Class  Justification  for  use  of  other  than 
full  and  open  competition  in  the  acquisition 
of  supplies,  services,  and  construction,  as 
defined  in  BIA  1480.401  (b),  from  Indian 
industry  meets  the  requirements  of  FAR 
6.30a-5(c)(2). 

2.  Nature  and  description  of  the  action/ 
acquisition/requirement. 

BIA  may  solicit  offers  and  award  contracts 
to  eligible  Indian  economic  enterprises  to  the 
exclusion  of  non-eligible  offerors,  in  support 
of  its  mission  and  program  activities. 
Contract  awards  with  an  estimated 
individual  value  up  to  $10  million  may  be  for 
supplies,  services,  or  construction  as  defined 
in  BIA  1480.401(b),  from  self-certified,  eligible 
Indian  economic  enterprises  either  through 
their  own  labor,  skills,  or  efforts,  or  provided 
as  regular  dealers.  BIA's  policy  is  to  give 
preference  to  eligible  Indian  economic 
enterprises  through  the  use  of  set-asides  in 
acquisitions  to  meet  the  Bureau's  needs,  as  a 
means  of  fostering  economic  development 
and  employment  for  Indian  persons. 

3.  Description  of  efforts  to  ensure 
solicitation/offers  from  maximum  number  of 
sources  practicable:  determination  of  fair  and 
reasonable  cost;  description  of  market  survey 
to  be  conducted;  statement  of  action  to  be 
taken  to  remove  or  overcome  barriers  to  full 
and  open  competition. 

The  contracting  officer  shall  certify,  by 
separate  memorandum,  that  the  supplies, 
services,  or  construction  to  be  acquired  are 
available  from  two  or  more  responsible, 
responsive,  eligible  Indian  economic 
enterprises,  and  that  the  anticipated  cost  to 
BIA  of  the  required  supplies  or  services  is 
determined  to  be  fair  and  reasonable. 

BIA  will  adhere  to  the  Small  Business  Act 
Requirements  for  small  purchases,  while 
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continuing  it  policy  of  utilizing  the  Buy  Indian 
Act.  When  the  contracting  officer  is  unable  to 
determine  in  advance  a  potential  award  as 
an  Indian  small  business  set-aside,  BIA  is 
required  to  follow  the  order  of  preference  in 
FAR  B.OOl.  If  an  award  is  not  or  cannot  be 
made  to  an  eligible  Indian  firm  that  is 
responsible,  responsive,  and  is  price 
reasonable  to  BIA's  solicitation,  the  set-aside 
notice  will  be  cancelled.  BIA  shall  then 
consider  other  authorized  procurement  set- 
aside  programs  before  full  and  open 
competition. 

The  contracting  officer  may  seek  scaled 
bids  or  competitive  proposals,  as  appropriate, 
and  select  sources  in  accordance  with  FAR. 
In  response  to  a(i  acquisition  set-aside,  when 
using  sealed  bid  procedures,  and  when  all 
otherwise  acceptable  bids  received  from 
responsible,  eligible  Indian  economic 
enterprises  are  at  unreasonable  prices,  or, 
when  only  one  bid  is  received  from  such  an 
enterprise  and  the  contracting  officer  cannot 
determine  the  reasonableness  of  the  bid 
price,  or,  when  no  responsive  bids  have  been 
received  from  such  enterprises,  the 
contracting  offlcer  shall  cancel  the 
solicitation  and  reject  all  bids  pursuant  to  a 
written  determination.  Completion  of  the 
acquisition  shall  be  made  either  using 
negotiation  or  a  new  solicitation  in 
accordance  with  FAR. 


When  only  one  offer  is  received  from  a 
responsible,  eligible  Indian  economic 
enterprise  at  a  reasonable  and  fair  market 
price  in  response  to  an  acquisition  set-aside, 
the  contracting  officer  shall  make  an  award 
to  that  enterprise.  However,  the  contracting 
officer  shall  then  initiate  action  to  increase 
competition  in  future  solications  as  required 
by  FAR. 

4.  Other  facts  supporting  justification: 
This  class  justification  ensures  that 

supplies,  services,  and  construction,  as 
defined  in  BIA  1480.401(b),  procured  for  the 
benefit  of  Indians  will  be  used  to  the 
maximum  extent  feasible  to  promote  Indian 
employment  and  business  development.  This 
justification  additionally  supports  BIA's 
policy  in  Indian  preference  requirement  for 
employment  and  subcontracting 
opportunities  under  contracts  for  the  benefit 
of  Indians,  or  contracts  made  pursuant  to 
statutes  authorizing  contracts  with  Indians. 
Through  this  class  justification,  BIA  is, 
therefore,  encouraging  major  initiatives  for 
the  economic  development  and  employment 
of  Indian  persons. 

5.  Certification  that  justification  is  accurate 
and  complete. 

The  contracting  officer  shall  certify,  by 
separate  memorandum,  that  the  information 
in  this  Class  justification  is  accurate  and 
complete  as  it  pertains  to  the  proposed 
acquisition. 


Approval 

Based  on  the  justification  above,  it  is 
determined  that  it  is  in  the  Government's 
interest  to  permit  set-aside  acquisitions  to 
eligible  Indian  economic  enterprises.  This 
Class  justification  is  made  in  accordancp 
with  FAR  Subpart  6.3  and  is  approved 
pursuant  to  Section  303(0(1  )(B)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949,  as  amended,  and  41  U.S.C.  253(f).  I 
certify  that  this  justification  is  accurate  and 
complete  to  the  best  of  my  knowledge.  The 
expiration  date  of  this  justification  is 
December  31,  2001. 

Dated:  January  4, 1991. 

Anthony  Howard. 

Chief,  Division  of  Contracting  and  Grants 
Administration. 

Anthony  Howatd. 

Bureau  Competition  Advocate. 

Patrick  A.  Hayes. 

Acting  Deputy  Commissioner  of  Indian 
Affairs. 

Dated:  May  1, 1991. 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doa  91-21583  Filed  9-11-91;  8:45  am] 
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DEPARTMENT  0F|  JUSTICE 

Office  of  Juvenilel  Justice  and 
Delinquency  Prevention 

Fiscal  Year  1991  Competitive 
Discretionary  Grafit  Programs  Under 
the  Missing  Children's  Assistance  Act 
and  the  Availability  of  the  Program 
Announcement  Atplication  Kit 

AQENCY:  Office  of  ustice  Fh-ograms. 
Office  of  Juvenile  ]  lastice  and 
Delinquency  Preve  [ition.  Department  of 
Justice. 

ACTION:  Public  anr  ouncement  of  the 
Fiscal  Year  1991  C  jmpetitive 
Discretionary  Grant  Programs  under  the 
Missing  Children's  Assistance  Act.  and 
the  availability  of  he  Application  Kit  for 
FY  1991 


ce  of  Juvenile  Justice 
A^vention  (OJJDP)  is 
No'  ice  of  Competitive 
Graft  Programs  under 
issing  Children's 
IV,  of  the  Juvenile 
Prevention  Act 
42  U.S.C.  5771- 
the  availability  of 


a. 

tite 


aimounc  ng 


s;  lecii 


ilit' ' 


summary:  The  Off 

nnd  Delinquency 
publishing  this 
Oiscretionary 
section  405  of  the 
Assistance  Act, 
Justice  and  Delinqtency 
of  1974.  as  amended, 
5778.  and 
Application  Kits 

Each  program 
follows  contains 
competitive  progr^ 
including  eligibi 
selection  criteria, 
announcements  is 
summarizes  generi  i 
administrative  req  airements 

The  Application 
application  forms 
the  OJJDP  Peer 
OJJDP  Competitio 
Procedures,  and 
information 
process. 

DATES:  All  applic^ions 
received  by  5  p.m 
1991.  Application^  received 
deadline  date  will 


announcement  that 
ific  instructions  on 
requirements, 
requirements  and 
bllowing  the  program 
a  section  that 
1  application  and 


Re  I 


ADDRESSES:  Off  id 
and  Delinquency 
Indiana  Avenue. 
20531. 


FOR  FURTHER 

Requests  for  appli 
or  program  inquir  es 
to  the  attention 
contact  person  i 
program 
forth. 


SUPPl£MENTARY 

Responsibility  for 
research,  demonstration 
program  priorities 
making  grants  am 
section  405  of  the 


Kit  contains 
Standard  Form  424J, 
iew  Guideline,  the 
and  Peer  Review 
0'  her  supplemental 
releva  nt  to  the  application 

must  be 
e.d.L.  October  28, 
after  the 
not  be  considered. 


of  Juvenile  Justice 
1  revention,  633 
IfW..  Washington.  DC 


INFO  RMATION  i 


CONTACT: 

i;:ation  materials  and/ 
are  to  be  addressed 
OJJDP  staff 
fied  in  the  specific 
announcement  as  hereafter  set 


of  the  I 
denti 


II  iformation: 

establishing  annual 
and  service 
and  criteria  for 
contracts  pursuant  to 
hissing  Children's 

\ 


Assistance  Act  rests  with  the 
Administrator  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  For 
FY91,  six  new  programs  and  four 
continuation  programs  constitute  all 
section  405  funding  areas.  This  Notice 
contains  additional  information  on 
competitive  discretionary  programs  as 
well  as  the  announcement  of  the  OJJDP 
Application  Kit  availability. 

Funding  Support  for  Private  Nonprofit 
Organizations  Involved  with  MiMiDg 
and  Exploited  Children 

Purpose 

The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  has  initiated 
this  program  to  assist  nonprofit 
organizations  serving  missing  and 
exploited  children  to  expand,  develop, 
and/or  improve  services  to  these 
children  and  their  families. 

Background 

The  problem  of  missing  and  exploited 
children  is  one  of  the  most  pressing 
concerns  in  our  country  today.  Some  are 
abducted  by  strangers,  some  by  family 
members,  some  run  awsy  or  are  thrown 
away,  some  become  lost.  Many  of  them 
become  victims  of  physical  or  sexual 
abuse  or  even  victims  of  homicide. 

The  U.S.  Congress  took  important 
steps  to  stimulate  and  support  solutions 
to  the  problem  by  passing  the  Missing 
Children  Act  in  1982  and  later,  the 
Missing  Children's  Assistance  Act  in 
1984.  Since  passage  of  the  legislation,  a 
growing  and  increasingly  sophisticated 
network  of  agencies  and  organizations 
assisting  missing  and  exploited  children 
has  evolved.  This  network  consists  of 
the  National  Center  for  Missing  and 
Exploited  Children  (NCMEC).  which 
serves  as  the  national  clearinghouse  for 
information  and  assistance  concerning 
missing  children,  43  State 
clearinghouses,  and  a  number  of 
nonprofit  organizations  throughout  the 
country.  Along  with  funding  support  for 
the  organizations  and  agencies 
mentioned,  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  funds  and 
coordinates  research  and  demonstration 
programs,  training  and  technical 
assistance  for  law  enforcement,  judges 
and  prosecutors,  and  the  Missing  and 
Exploited  Children  Comprehensive 
Action  Program,  a  community-based 
multi-disciplinary  program  being 
developed  in  sites  across  the  country. 
The  National  Incidence  Study  of 
Missing,  Abducted,  Runaway,  and 
Thrownaway  Children  in  America 
(NISMART),  released  in  May,  1990. 
identified  distinct  and  separate 
problems  affecting  five  categories  of 
children  who  are  missing  or  displaced. 


Other  research  has  focused  on  the  best 
approaches  for  treating  recovered 
children,  reuniting  them  with  their 
families,  and  diminishing  the  trauma 
experienced  by  children  who  are 
required  to  testify  in  court.  The 
increased  understanding  and  knowledge 
of  the  problems  faced  by  missing  and 
exploited  children  will  enable  all  of  the 
agencies  and  organizations  striving  to 
assist  these  children  to  meet  their  needs 
more  effectively  and  help  prevent 
victimization  of  other  children. 

Program  Goals 

1.  To  assist  established  nonprofit 
agencies  in  the  missing  and  exploited 
children's  field  to  continue,  expand,  or 
establish  services  to  missing  and 
exploited  children  and  their  families; 

2.  To  contribute  to  improved  missing 
children's  services  to  the  community; 
and 

3.  To  promote  the  continued 
organizational  development  of  the 
nonprofits. 

Program  Objectives 

1.  To  enhance  the  capacity  of 
nonprofit  missing  children's  agencies  to 
provide  direct  support  and  services  to 
individuals,  families  and  communities 
impacted  by  the  missing  children's 
problem,  and  thus  assist  them  to  become 
more  effective  in  providing  direct 
services  to  children  and  their  families. 

2.  To  encourage  new  methods  and 
enhanced  services  by  nonprofit  = 
organizations  for  dealing  with  tKe 
problems  of  missing  and  exploited 
children. 

3.  To  support  the  more  established 
agencies  in  the  missing  and  exploited 
children's  field  to  allow  them  to  i 
continue  their  vital  work.  | 

Program  Strategy 

This  program  will  provide  grants  in 
amounts  of  up  to  $75,000  per  annum  for 
up  to  3  years  to  support  implementation 
of  new  or  enhanced  services  to  be 
provided  by  nonprofit  agencies,  public 
agencies  or  combinations  thereof  in  the 
following  areas: 

•  Educating  parents,  children,  and 
community  agencies  and  organizations 
in  ways  to  prevent  the  abduction  and 
sexual  exploitation  of  children; 

•  Providing  information  to  assist  in 
the  location  and  return  of  missing 
children; 

•  Aiding  communities  in  the 
collection  of  materials  that  would  be 
useful  to  parents  in  assisting  others  in 
the  identification  of  missing  children; 

•  Assisting  missing  children  and  their 
families  following  the  recovery  of  such 
children; 
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•  Providing  services  that  minimize  the 
negative  impact  of  judicial  and  law 
enforcement  procedures  on  children 
who  are  victims  of  abuse  or  sexual 
exploitation: 

•  Development  of  expertise  in  the 
ramifications  for  families  of  missing 
children  in  order  to  provide  elective 
crisis  intervention  and  referral  to 
appropriate  victim  services; 

•  Development  of  a  dispute  resolution 
component  to  help  prevent  family 
abductions;  and 

•  Development  of  effective  services 
for  families  of  long-term  missing 
children. 

Proposed  programs  must  address 
pertinent  issues  and  problems  in  the 
area(s)  selected  from  those  listed  above, 
as  these  funds  are  not  provided  for  basic 
program  operating  expenses.  Proposals 
should  define  the  needs  and/or 
problems,  and  describe  the  objectives, 
strategy  and  methodology  to  be 
employed.  A  brief  review  of  the  history 
of  the  issue  and  current  knowledge  and 
approaches  to  be  addressed  should  be 
included.  All  eligible  applications  will 
be  subject  to  peer  review.  Grants  will  be 
awarded  to  as  many  projects  as  funding 
allows. 

Eligibility  Requirements 

Applications  are  invited  from  private 
nonproflt  missing  children's  service 
agencies.  A  nonprofit  organization 
means  any  corporation  which:  (1)  Is 
operated  primarily  for  scientific 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 
[2f\  is  not  organized  primarily  for  profit; 
and  (3)  uses  its  net  proceeds  to 
maintain,  improve,  and/or  expand  its 
operations.  Applicants  must  himish 
documentation  of  their  section  501(c)3 
nonproBt  status  as  provided  by  the 
Internal  Revenue  Service.  In  submitting 
applications  that  contain  more  than  one 
organization,  the  relationships  among 
the  parties  must  be  set  forth  in  the 
application.  As  a  general  rule, 
organizations  that  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  co-applicants.  In  the  event  of 
a  co-applicant  submission,  one  applicant 
must  be  designated  as  the  payee  to 
receive  and  disburse  project  funds  and 
be  responsible  for  the  supervision  and 
coordination  of  the  activities  of  the 
other  co-apphcant.  Under  this 
arrangement,  each  organization  would 
agree  to  be  jointly  and  severally 
responsible  for  all  project  funds  and 
services.  Each  co-applicant  must  sign 
the  SF-424  and  indicate  their  acceptance 
of  the  conditions  of  joint  and  several 


responsibility  with  the  other  co- 
applicant. 
Other  eligibility  requirements  include: 

a.  Clear  documentation  of  linkages 
with  local  law  enforcement.  State 
Clearinghouses,  and  the  National  Center 
for  Missing  and  Exploited  Children  as 
evidenced  by  letters  from  law 
enforcement  and/or  these  other 
agencies  that  attest  to  specific  cases  or 
activities; 

b.  The  amount  of  the  Federal  grant 
requested  does  not  exceed  25%  of  the 
applicant's  current  operating  budget 
which  is  documented  by  copies  of  tax 
returns  for  other  appropriate 
documentation; 

c.  The  agency/organization  has  been 
in  operation  for  the  past  three  years  as 
documented  by  copies  of  tax  returns  or 
other  appropriate  documentation. 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
including  a  program  narrative,  a 
detailed  budget  and  budget  narrative.  In 
addition,  all  applications  must  include 
the  information  required  below  in  order 
to  be  eligible  for  consideration: 

1.  Organizational  Capability.  The 
applicant  organization  must  have 
documented  experience  as  an  operating 
nonprofit  agency  serving  missing  and 
exploited  children  and  their  families. 
Applicants  must  demonstrate 
organizational  experience  and  show 
how  their  capabilities  will  enable  them 
to  achieve  the  goals  and  objectives  of 
this  initiative.  A  section  of  the 
application  should  discuss  program 
management  and  organization.  The 
application  must  include  a  list  of  key 
personnel  responsible  for  managing  and 
implementing  the  program,  their  r^sum^s 
and  position  descriptions. 

2.  Program  Goals  and  Objectives:  The 
applicant  must  demonstrate  an 
understanding  of  the  extent  and  nature 
of  the  problem  of  missing  and  exploited 
children  within  the  applicant's 
jurisdiction:  applicants  must  identify  the 
project  goals,  and  state  the  objectives  in 
clear  and  measurable  terms.  A  succinct 
statement  demonstrating  an 
understanding  of  how  the  proposed 
project  will  meet  the  goals  of  the 
program  should  be  included  in  the 
application. 

3.  Project  Strategy:  Applicants  must 
describe  their  proposed  approach  to 
achieving  the  goals  and  objectives  of  the 
project  A  program  implementation  plan 
outlining  the  major  activities  involved  in 
implementing  the  program,  resource 
allocation,  and  program  management 
should  be  included  A  clear  time-task 
workplan  idenhfying  major  milestones 
and  products  must  be  included.  A 


concise  description  of  the  products  to  be 
produced  should  be  enclosed. 

4.  Program  Budget  In  addition  to 
providing  the  budget  information 
required  in  completing  the  Fe;deral 
Application  (Form  424).  applicants  shall 
provide  a  full  and  detailed  budget 
showing  how  funds  will  be  expended.  A 
budget  narrative  providing  justification 
for  these  costs  must  also  be  included. 

Applications  that  include  proposed 
noncompetitive  contracts  for  the 
provision  of  specific  goods  and  services 
must  include  a  sole  source  justification 
for  any  procurement  in  excess  of 
$25,000. 

Applicants  who  are  receiving  other 
funds  in  support  of  the  proposed  activity 
should  list  the  names  of  the  other 
organizations  that  will  provide  financial 
assistance  to  the  program  and  indicate 
the  amount  of  funds  to  be  contributed 
during  the  program  period.  Applicants 
should  provide  the  title  of  the  project, 
name  of  the  public  or  private  grantor 
and  amount  to  be  contributed  during 
this  program  period  as  well  as  a  brief 
description  of  the  program.  The 
applicant  agency  and  principals  must 
also  be  cleared  by  a  background  check 
to  be  conducted  by  OIJDP.  This 
precaution  is  being  taken  to  assure  the 
legitimacy  of  the  organizations  selected. 

Selection  Criteria 

Applications  submitted  in  response  to 
this  solicitation  will  be  rated  in 
accordance  with  the  application  review 
criteria  set  forth  below: 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  The 
applicant  must  demonstrate  an 
understanding  of  the  extent  and  nature 
of  the  problem  of  missing  and  exploited 
children.  (25  points) 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (20  points) 

(3)  The  project  design  is  sound  and 
contains  program  service  elements 
directly  linked  to  either  the  prevention 
or  recovery  of  missing  children  and/or 
the  provision  of  services  to  such 
children  and  their  families.  (25  points) 

(4)  The  project  management  structure 
is  adequate  for  the  successful  conduct  of 
the  project.  (15  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  The 
applicant  should  provide  documentation 
demonstrating  appropriate  linkages  with 
law  enforcement.  State  clearinghouses, 
and  the  National  Center  for  Missing  and 
Exploited  Children.  e.g..  letters  from 
local  law  enforcement  agencies,  judges 
and  children's  services  organizations. 
(10  points) 


46486 


Federal  Register  /  Vol.  56,  No.  177  /  Thursday.  September  12.  1991  /  Notices 


(6)  Budgeted  c<|8ts  are  reasonable, 
allowable  and  coist-effective  for  the 
proposed  activities  to  be  undertaken. 
The  budget  is  clekrly  presented  in  a 
detailed  manner  and  appropriate  to  the 
level  of  e^ort  proposed.  A  budget 
narrative  that  explains  and  justifies  the 
proposed  line  ite|ns  is  included.  (5 
points) 

The  applicant  must  provide  evidence 
that  the  amount  (if  the  Federal  grant  will 
not  exceed  25%  of  its  current  operating 
budget. 

Award  Period 

The  project  pei  iod  for  this  program  is 
up  to  three  years  with  each  budget 
period  being  12  months.  Second  and 
third  year  fundin ;  will  be  based  upon 
grantees  meeting  performance  standards 
at  a  satisfactory  evel  during  the 
previous  budget  |  »eriod,  and  availability 
of  funds. 


Award  Amount 

Up  to  $600,000 
support  up  to  24 
under  this 


ivill  be  available  to 
assistance  awards 
initiative. 


iprograpi 
Due  Date 

Applicants  are  requested  to  submit 
the  original,  signed  application 
(Standard  Form  ^  24)  and  two  copies  to 
OJJDP.  Applicatii  m  forms  will  be 
provided  upon  request  for  the 
Application  Kit.  potential  applicants 
should  review  th^  OJjDP  Peer  Review 
Guideline  and  th^  OJjDP  Competition 
and  Peer  Review  Procedures  listed  at 
the  end  of  this  announcement. 

Applications  niust  be  received  by  mail 
or  delivered  to  OflDP  by  5  p.m.  e.d.t., 
October  28, 1991.  Those  applications 
sent  by  mail  should  be  addressed  to  Lois 
Brown,  Training.  Dissemination  and 
Technical  Assistance  Division,  OJJDP. 
room  705,  633  Indiana  Avenue,  NW.. 
Washington,  DCp0531,  between  the 
hours  of  8  a.m.  and  5  p.m.  e.d.t..  except 
Saturdays,  Sundays  or  Federal  holidays. 

Contact 

Lois  Brown,  Tipining  and  Technical 
Assistance  Dividon.  (202)  307-0598. 

Prevention  of  Fa^t  or  Family 
Abduction(s)  of  Children  Through  Early 
Identification  of  lUsk  Factors 

Purpose 

The  purpose  of  this  program  is  to 
identify  those  children  who  are  at  risk  of 
being  abducted  t)y  a  parent  or  family 
member.  It  is  important  to  determine 

likely  to  place  children 
is  being  done  to 


what  factors  are 
at  risk,  and  what 


prevent  the  occu  rrence  of  parent  or 
family  abductioi  s. 


Background 

The  1990  National  Incidence  Study  on 
"Missing.  Abducted,  Runaway,  and 
Thrownaway  Children  in  America." 
(NISMART),  concluded  that,  "The 
Family  Abduction  problem  has  proved 
to  be  substantially  larger  in  this  study 
than  most  people  had  anticipated."  It 
went  on  to  say,  'Thus,  we  especially 
reconmiend  that  major  efforts  be  put 
into  the  prevention  of  family 
abductions." 

The  term  "Family  Abduction"  refers 
commonly  to  the  taking  of  a  child  by  a 
parent  during  the  course  of  a  custody  or 
divorce  dispute,  thereby  preventing 
legitimate  custody  or  visiting  rights  by 
the  other  parent.  Family  abductions  can 
also  include  the  taking  of  a  grandchild 
by  a  grandparent,  or  the  removal  of  a 
child  from  a  foster  home  by  the  parent. 
Often  the  abductor  believes  that  the 
taking  is  justified  by  circumstances; 
however,  the  act  bypasses  appropriate 
legal  processes  for  resolving  problems. 

Realizing  the  scope  and  magnitude 
surrounding  the  problem  of  family 
abductions,  OJJDP  is  funding  a 
comprehensive  study  to  examine  closely 
the  problems  that  lead  to  family 
abductions.  The  study  will  also  assess 
and  describe  approaches  that  effectively 
deal  with  the  problems. 

Goals 

To  conduct  a  study  that  would: 

•  Learn  more  about  the  circumstances 
that  are  likely  to  precipitate  the 
abduction  of  a  child  by  a  parent  or 
family  member,  including  the  presence 
of  domestic  violence  as  a  precipitating 
factor; 

•  Identify  current  models,  if  any, 
where  effective  prevention  and 
intervention  strategies  strongly  address 
the  issues  which  are  likely  to  precipitate 
an  abduction;  and 

•  Recommend  effective  remedies, 
training  and  technical  assistance 
programs  for  judges,  legal  personnel, 
court  social  workers,  and  others 
concerned  with  family  and  child  welfare 
to  assist  them  with  recognizing  and 
preventing  the  occurrence  of  parental 
and  family  member  abductions  of 
children. 

Objectives 

•  To  investigate  and  document  the 
circumstances  and  risk  factors  most 
likely  to  result  in  the  abduction  of  a 
child  by  a  parent  or  family  member. 
Specifically,  the  presence  and  effect  of 
domestic  violence  should  be  examined 
to  determine  the  degree  of  its  impact  on 
this  problem,  but  not  to  the  exclusion  of 
other  circumstances  and  risk  factors; 


•  To  identify,  test,  and  evaluate 
currently  existing  programs,  public  and 
private,  that  appear  to  be  effective 
methods  in  the  prevention  and 
intervention  of  parent  or  family 
abductions:  and 

•  To  examine  the  roles  of  judges, 
attorneys  and  court  social  workers,  and 
others  concerned  with  family  and  child 
welfare  to  determine  what  can  be  done 
to  assist  them  in  the  prevention  of 
parent  or  family  member  abductions. 

Products 

The  grantee  is  expected  to  produce 
the  following  products  or  reports  during 
the  program: 

A.  A  summarization  of  Hndings, 
including  the  raw  data,  a  list  of  sources 
from  which  information  was  obtained, 
and  the  period  of  time  which  was 
covered  by  the  research. 

B.  An  analysis  of  research  data, 
including: 

•  The  relative  importance  of  risk 
factors,  including  the  role  of  family 
violence,  which  may  presage 
abductions; 

•  Legal  and  procedural  processes 
which  impinge  upon  problem  resolution 
or  action  relative  to  abductions; 

•  Descriptions  and  identification  of 
weaknesses  and  strengths  of  current 
approaches  which  deal  with  the  problem 
of  parent  or  family  member  abduction  of 
children.  Recommendations  should 
include  ways  to  improve  upon  current 
models  and/or  suggestions  for  the 
development  of  new  ones. 

C.  Specifications  for  improving 
training,  technical  assistance, 
prevention  strategies  and  intervention 
techniques  for  attorneys,  judges,  court 
social  workers,  and  others  concerned 
with  family  and  child  welfare.  The 
training  and  technical  assistance  should 
specifically  focus  on: 

•  Identification  of  high  risk  cases;  and 

•  Strategies  for  the  prevention  and 
intervention  of  abductions. 

Program  Strategy 

OJJDP  is  actively  soliciting 
apphcations  that  clearly  recognize  the 
problems  associated  with  family 
abductions,  and  describe  the  objectives, 
strategies  and  methodologies  to  be 
employed  in  dealing  effectively  with  the 
issue.  A  brief  review  of  the  history  and 
current  knowledge,  as  well  as  the 
approaches  currently  being  employed  to 
address  the  problem  of  family 
abductions,  should  be  included.  All 
applications  will  be  submitted  for  peer 
review  through  a  competitive  process. 
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Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424. 
■  Application  for  Federal  Assistance  (SF 
424);  a  Standard  Form  424A.  Budget 
Information;  OJP  Form  4000/3, 
Assurances;  and  OJP  Form  4061/6, 
Certifications.  In  addition  to  these 
forms,  all  applications  must  include  a 
project  summary,  a  budget  narrative, 
and  a  program  narrative. 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other  forms 
must  then  follow.  Applicants  should  be 
sure  to  sign  0)P  Forms  4000/3  and  4061/ 
6. 

The  project  summary  must  not  exceed 
250  words.  It  must  be  clearly  marked 
and  typed  single-spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  that  accurately  and 
concisely  reflects  the  proposal. 

The  program  narrative  must  be  typed 
double  spaced  on  one  side  of  a  page 
only.  The  program  narrative  may  not 
exceed  40  pages.  This  page  limit  does 
not  apply  to  supporting  materials 
normally  found  in  appendices  (such  as 
preliminary  surveys,  resumes,  and 
supporting  charts  and  graphs). 

Eligibility  Requirements 

Applications  are  invited  from 
individuals.  pubHc  and  non-profit 
organizations,  agencies,  educational 
institutions  or  combination  thereof. 
Applicants  must  demonstrate  that  they 
have  experience  in  the  design  and 
implementation  of  the  type  of  program 
for  which  they  are  applying. 

Selection  Criteria 

AH  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria: 

(1)  The  need  or  problem  to  be 
addressed  by  the  project  is  clearly 
stated.  (25  points) 

•  The  project  clearly  addresses  and 
adequately  justiHes  a  need  or  problem 
under  the  Missing  Children  Program  (10 
points) 

•  The  applicant  demonstrates  an 
understanding  of  the  extent  and  nature 
of  the  need  or  problem,  including 
associated  factors  such  as  parental 
custody  laws.  (15  points) 

(2)  TTie  objectives  of  the  proposed 
project  are  clearly  defined.  (20  points) 

•  The  objectives  relate  directly  to  the 
problem  to  be  studied.  (10  points) 

The  objectives  are  specific  and  yield 
identifiable  products.  (10  points) 

(3)  The  project  design  is  sound  land 
contains  program  elements  directly 
related  to  the  achievement  of  project 
objectives.  (30  points) 


•  The  project  design  demonstrates  a 
sound  approach  to  addressing  the 
problem.  (15  points) 

•  Applicant  provides  a  work  plan 
with  a  timeline  that  indicates  significant 
milestones  in  the  project,  due  dates  for 
products,  and  the  nature  of  the  products 
to  be  submitted.  (15  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project  (10  points) 

•  General  and  specialized  experience 
and  competence  of  key  project  staff  are 
provided.  (10  points) 

(5)  Organizational  capabiUty  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (10 
points) 

•  Applicant  provides  an 
organizational  capabihty  statement 
which  demonstrates  that  the  applicant 
has  the  technical,  substantive  and 
financial  capabilities  to  administer  the 
project  effectively.  (10  points) 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost-effective  for  the 
proposed  activities  to  be  undertaken. 
The  appUcation  must  include  a  complete 
budget  and  budget  narrative  for  all 
proposed  costs.  (5  points) 

Award  Period 

The  project  period  will  be  for  42 
months,  divided  into  three  budget 
periods,  with  stage  I  lasting  18  months. 
Stages  II  and  III  will  utilize  the 
remaining  24  months. 

Award  Amount 

The  total  amount  available  is 
$450,000.  Stage  I  will  be  funded  in  an 
amount  not  to  exceed  $150,000.  Stages  II 
and  in  together  will  be  funded  at  a  level 
of  approximately  $300,000. 

Due  Date 

AppUcants  are  requested  to  submit 
the  original  signed  apphcation 
(Standard  Form  424)  and  two  copies  to 
OJJDP.  Application  fofms  and 
supplementary  information  will  be 
provided  upon  request  for  the 
Application  Kit  Potential  applicants 
should  review  the  OJJDP  Peer  Review 
Guideline  and  the  OJJDP  Competition 
and  Peer  Review  Procedures.  These 
documents  will  be  provided  in  the 
Application  Kit. 

Applications  must  be  received  by  mail 
or  delivered  to  OJJDP  by  5  p.m.  e.d-t, 
October  28. 1991.  Those  applications 
sent  by  mail  should  be  addressed  to 
Gregory  Thompson,  Research  and 
Program  Development  ENvision,  OJJDP, 
room  782,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531.  Delivered 
applications  must  be  taken  to  OJJDP  at 
the  address  above  between  the  hours  of 


8  a.m.  and  5  p.m.  e.d.t,  except 
Saturdays.  Sundays  or  Fedn^  holidays. 

Contact 

For  further  information  contact 
Gregory  Thompson,  Research  and 
Program  Development  Division.  202/ 
307-5929. 

Missing  ChOdren:  Program  to  Increase 
Understanding  of  Child  Sexual 
Exploitation 

Purpose 

To  document  the  problem  of  children, 
especially  missing  children,  who  become 
the  victims  of  sexual  exploitation, 
including  prostitution  and  pornography. 

Background 

The  first  report  of  the  National 
Incidence  Studies,  "Missing.  Abducted. 
Runaway,  and  Thrownaway  Children  m 
America"  (NISMART),  provided  the  first 
reliable  and  accepted  understanding  of 
the  extent  and  nature  of  the  missing 
child  problem.  This  newly  acquired 
information  assists  Federal  State,  and 
local  planners  in  their  efforts  to  design 
interventions  to  prevent  and  handle 
various  types  of  missing  child  cases.  The 
findings  in  this  report  indicated  that 
many  children  who  are  missing  become 
the  victims  of  sexual  exploitation, 
including  prostitution  and  pornography. 
However,  little  has  been  documented 
about  the  extent  of  the  problem,  the 
precipitating  circumstances  surrounding 
incidence,  or  law  enforcement  judicial 
and  adult  and  juvenile  justice  systems' 
response  to  the  problem. 

A  major  recommendation  from  the 
OJJDP-sponsored  1991  Sexually 
Exploited  Children's  Program  Options 
Seminar  emphasized  the  usefulness  of  a 
summarized  and  published  report  on 
child  prostitution  and  child  pornography 
case  laws  and  statutes  from  all  50 
states.  Along  with  the  need  for  a 
published  legislative  analysis  Is  the 
need  for  clear  and  consistent  definitions 
of  the  different  terms  that  are  used  in 
the  field.  Definitions  for  child  sexual 
abuse,  diild  molestation,  and  child 
sexual  exploitation  are  often  different 
overlapping,  and  confusing  not  only  for 
national  analysis,  but  also  for  data 
gathering  within  the  States.  The  legal 
definitions  should  be  consistent  within 
and  among  the  States. 

Goal 

The  goal  of  this  project  is  to  leam 
more  about  the  missing  children 
problem  as  it  relates  (1)  to  children  who 
become  the  victims  of  sexual 
exploitation,  including  prostitution  and 
pornography:  (2)  to  the  precipitating 
circumstances  surrounding  their  path  to 
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this  problem,  and  1 3)  to  the  response  of 
the  law  enforceme  it,  social  welfare,  and 
judicial  systems  ta  this  serious  and 
growing  problem 

Objectives 

The  project  shoilld  address  the 
following  objectivi  is: 

•  To  review  anc  identify  the  most 
relevant  and  currefit  literature  on  the 
subject  of  child  sexual  exploitation  and 
missing  children  involved  in  prostitution 
and  pornography;  i 

•  To  describe  tne  process  by  which 
children,  missing  dr  not,  enter  or  are 
brought  into  prostitution  and 
pornography; 

To  describe  Federal  and  State  laws 
laws  used  in  the 
nishment  of 


and  pertinent  cas 
prosecution  and  p 
offenders; 

•  To  identify  p; 
of  the  law  enforce! 


prostitution  and 
be  followed  by  Ta 
case  law  and  Fedd 


blems  and  obstacles 
ent,  prosecution, 
judicial  and  corredtion  systems  in 
handling  sexual  exploitation  cases,  in 
respect  to  their  handling  of  both 
offenders  and  victims,  and  to 
recommend  solutions; 

•  To  provide  a  eomprehensive  report 
addressing  each  of  the  objectives  for 
operational  leadem.  implementation  of 
recommended  soUtions,  and  the  future 
of  additional  research. 

Program  Strategy 

The  project  will  be  carried  out  as  one 
program  with  sevaral  tasks.  Task  I  of  the 
project  will  be  an  extensive  review  of 
the  literature.  Task  II  will  be  a  study  of 
children  who  are  pvolved  in 

amography.  This  will 
sk  III,  a  study  of  the 
^ral  and  State  laws 
pertaining  to  the  dreas  of  prostitution 
and  pornography,  land  Task  IV,  a  case 
study  of  probiemsj  and  obstacles  faced 
by  the  prosecution,  law  enforcement, 
judicial  and  correction  systems  in 
handling  exploitation  cases. 

Task  I:  A  revieW  of  the  literature 
should  include  the  most  current  research 
and  fmdings  dealing  with  missing 
children  who  are  iexually  exploited,  i.e., 
through  child  pon^ography  and  child 
prostitution.  The  literature  should 
include,  but  not  b^  limited  to,  documents 
involving  runaway  and  thrown  away 
juveniles  as  well  as  juveniles  who  are 
still  living  at  home  and  are  victimized. 
The  research  should  address  any 
common  charact*istic8  of  the  victim 
and/or  the  offender.  Research  projects 
and  findings  of  a  limilar  nature  should 
be  included. 

A  particular  art  a  that  should  be 
addressed  within  the  review  of 
literature  is  the  c<  insistency  of 
defmitions  that  aie  currently  used  by  the 
law  enforcement  ind  judicial  research 


fields  in  describing:  "child  sexual 
exploitation",  "child  sexual  abuse"  and 
"child  sexual  molestation."  Another 
concern  to  be  addressed  is  how  "extra" 
and  "intra"  familial  abuse  problems  are 
defined. 

The  review  should  include  a  look  at 
research  detailing  the  family  life  of  the 
juvenile  with  regard  to  parental 
characteristics,  history  of  sexual  abuse, 
prevalence  of  drugs  and  alcohol  in  the 
home  and  educational  history. 

The  review  of  the  literature  will  result 
in  a  report  detailing  the  current  state  of 
the  field  of  research  involving  missing 
children,  as  well  as  children  who  remain 
at  home,  who  are  sexually  exploited, 
sexually  abused  or  sexually  molested. 
Task  II:  A  study  of  children,  missing 
or  not,  who  are  or  were  involved  in 
prostitution  and  pornography.  This  task 
should  look  at  the  previous  contacts 
these  children  have  had  with  the 
criminal  justice,  juvenile  justice  and 
social  welfare  systems.  Questions  that 
should  be  addressed  include: 
— What  was  their  earlier  family 

situation? 
— Were  they  offered  help  or  alternatives 
by  the  above  systems  when,  and  if. 
they  were  in  contact  with  them? 
— Who.  voluntarily  or  involuntarily, 
brought  them  into  a  life  of 
prostitution  or  pornography?  List  by 
the  type  of  individual,  e.g.,  pimp, 
teacher,  scout  leader,  friend, 
relative,  etc. 
This  task  should  be  guided  by  the 
review  of  the  literature  so  as  not  to 
duplicate  previous  works. 

Task  III:  A  legal  analysis  of  Federal, 
State,  and  local  laws,  statutes  and 
precedent  cases  should  be  completed. 
The  main  emphasis  of  this  task  will  be 
in  identifying  the  different  laws  related 
to  presentation  of  evidence  in  the  trials 
and  the  elements  of  a  crime  that  are 
necessary  for  charging  offenders.  In  the 
study  of  evidentiary  law,  statutes  and 
cases  laws  concerning  the  use  of 
children  as  witnesses  and  use  of  video 
cameras  in  place  of  face  to  face 
confrontations  should  be  reviewed. 
Also,  within  this  analysis  the  most 
frequently  used  legal  definitions  across 
the  50  States  of  child  molestation, 
sexual  abuse  and  sexual  exploitation 
should  be  given. 

Task  IV:  A  case  study  of  child  sexual 
exploitation  cases  that  have  entered  the 
criminal  justice,  juvenile  justice  and 
social  service  systems  to  identify 
-problems  encountered  in  handling  these 
cases  and  the  responses  of  these 
systems  toward  child  sexual 
exploitation.  Within  this  task,  sites  will 
be  selected  for  further  study. 
Identification  of  prosecatorial  problems 


in  presenting  evidence  and  problems 
associated  with  compelling  witnesses 
and  victims  to  testify  should  be 
included.  Additionally,  a  study  of 
recenUy  closed  cases  should  be  done  to 
determine  the  disposition  of  the  case 
and  the  penalty,  if  any,  associated  with 
the  conviction.  What  were  the  problems 
that  judicial  and  corrections  officials 
faced  in  dealing  with  these  cases?  What 
were  the  outcomes  of  the  treatment  and 
rehabilitation  for  the  child?  How 
available  is  it  and  who  provides  it  and 
for  how  long?  Also,  a  look  at  the 
problems  confronting  law  enforcement 
officers  in  this  area  should  be  included. 

To  provide  direction,  guidance  and 
oversight  to  the  program  in  carrying  out 
its  function,  an  independent  project 
advisory  board  will  be  appointed  with 
OJJDP  approval.  All  technical  and 
subject  matter  portions  of  the  program 
will  be  guided  by  the  comments  and 
recommendations  of  the  project 
advisory  board.  It  may  be  necessary  to 
change  or  supplement  project  advisory 
committee  members  at  different  stages 
of  the  project.  The  objective  will  be  to 
select  technical  and  subject  matter 
experts  capable  of  addressing  issues 
related  to  each  program  stage.  The 
project  advisory  board  members  should 
have  combined  expertise  in  juvenile 
justice  standards,  juvenile  courts, 
missing  children  issues,  and  legal 
expertise  dealing  with  sex-related 
offenses  involving  juveniles.  In 
assembling  the  advisory  board,  an  effort 
should  be  made  to  include  minorities 
and  women. 

Products 

This  project  should  produce  several 
reports  including: 

(1)  An  assessment  report  based  on  the 
literature  that  details  the  history  of 
research  in  this  field.  Also,  the  report 
should  detail  previous  findings  that  have 
been  made  with  reference  to  typical 
offender  and  victim  characteristics. 
Within  this  report,  recommended 
universal  definitions  should  be 
formulated  for  "child  sexual  abuse," 
"child  sexual  exploitation."  and  "child 
sexual  molestation."  These  definitions 
should  clarify  the  differences  between 
each  crime. 

(2)  A  report  documenting  the  different 
laws  existing  within  the  States  and 
Federal  judicial  systems  for  child  sexual 
abuse,  child  sexual  exploitation  and 
child  molestation.  Major  hindrances  in 
prosecuting  these  cases  should  also  be 
discussed  within  this  report.  Further 
recommendations  for  improvements  in 
the  systems  should  be  included  in  the 
conclusion  of  this  report. 
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Eligibility  Requirements 

Applications  are  invited  from  public 
and  private  non-profit  agencies, 
organizations,  educational  institutions, 
or  combinations  thereof.  Applicants 
must  demonstrate  that  they  have 
knowledge  and  experience  in  the  design 
and  implementation  of  large  scale, 
multi-site  research;  in  juvenile 
prostitution  and  pornography  issues;  in 
research  dealing  with  missing,  runaway, 
or  thrown  away  youth:  and  both  the 
juvenile  justice  and  criminal  justice 
systems  in  general. 

Applicants  must  provide  further 
evidence  of  their  management  and 
fmancial  capability  to  implement 
effectively  a  project  of  this  size  anj.  „ 
scope.  Those  who  fail  to  do  so  will  be 
ineligible  for  funding  consideration. 

Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424):  and  a  Standard  Form  424A,  Budget 
Information:  OJP  Form  4000/3, 
Assurances:  and  OJP  Form  4061/6. 
Certifications.  In  addition  to  these 
forms,  all  applications  must  include  a 
project  summary,  a  budget  narrative, 
and  a  program  narrative. 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other  forms 
must  then  follow.  Applicants  should  be 
sure  to  sign  OJP  Forms  4000/3  and 
4061/6. 

The  project  summary  must  not  exceed 
250  words.  It  must  be  clearly  marked 
and  typed  single  spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  that  accurately  and 
concisely  reflects  the  proposal. 

The  program  narrative  must  be  typed 
double  spaced  on  one  side  of  a  page 
only.  The  program  narrative  may  not 
exceed  40  pages.  This  page  limit  does 
not  apply  to  supporting  materials 
normally  found  in  appendices  (such  as 
preliminary  surveys,  resumes,  and 
supporting  charts  and  graphs). 

Selection  Criteria 

All  applicants,  at  a  minimum,  will  be 
rated  on  the  extent  to  which  they  meet 
the  following  selection  criteria. 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  (15  points) 

•  Problems  to  be  addressed  are  based 
upon  issues  that  have  particular  impact 
on  current  Missing  Children's  Program 
priorities.  (7  points) 

•  The  applicant  demonstrates  broad 
knowledge  of  the  current  situation  and 
practices  and  is  aware  of  research  and 
program  development  needs.  (8  points) 


(2)  The  objectives  of  the  proposed 
project  are  clearly  defmed.  (20  points) 

•  The  applicant  fully  explains 
project's  objectives.  (10  points) 

•  Objectives  are  clear  and 
measurable.  (10  points] 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  the  project 
objectives.  (25  points) 

•  The  design  contains  research 
elements  directly  related  to  the  program 
objectives.  (13  points) 

•  The  applicant  provides  a  detailed 
work  plan  describing  and  methodology 
of  the  program.  (12  points) 

(4)  "Hie  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  product.  (15  points) 

•  The  applicant  provides  specific 
guidelines  and  timelines  with  regard  to 
the  research  program  activities.  (10 
points) 

•  The  applicant  explains  how 
management  structiu^  is  consistent  with 
the  needs  of  the  program.  (5  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
conduct  the  project  successfully.  (20 
points) 

•  The  applicant  demonstrates 
knowledge  and  experience  with  missing 
and  sexually  exploited  children  issues, 
particularly  with  regard  to  the  area  of 
study  addressed.  (10  points) 

•  The  applicant  identifies  staff 
qualified  to  support  the  project 
successfully.  (10  points) 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost  effective  for  the 
activities  proposed  to  be  undertaken 
and  budgeted  costs  are  justified  and 
directly  related  to  the  achievement  of 
the  program  objectives.  (5  points) 

Award  Period 

The  award  period  will  be  18  months. 

Award  Amount 

A  cooperative  agreement  will  be 
awarded  to  the  successful  applicant. 
The  project  period  will  be  36  months. 
OJJDP  has  allocated  up  to  $400,000  for 
this  grant.  This  announcement  falls 
under  number  16.543  of  the  Catalog  of 
Federal  Domestic  Assistance,  "Missing 
Children's  Assistance."  (This  number 
and  title  are  provided  for  completing 
Block  10  of  the  SF  424  Application  for 
Federal  Assistance.) 

Due  Date 

Applicants  are  requested  to  submit 
the  original,  signed  application 
(Standard  Form  424)  and  two  copies  to 
OJJDP.  Application  forms  and 
supplementary  information  will  be 
provided  upon  request  for  the 
Application  Kit.  Potential  applicants 


should  review  the  OJJDP  Peer  Review 
Guideline  and  the  OJJDP  Competition 
and  Peer  Review  Procedures.  These 
documents  will  be  provided  in  the 
Application  Kit.  Applications  must  be 
received  no  later  then  October  28, 1991. 
Applications  must  be  sent  by  mail  or 
hand  delivered  to  OJJDP  by  5  p.m.  e.d.t.. 
on  that  date.  Those  applications  sent  by 
mail  should  be  addressed  to  Jeffrey 
Slowikowski,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  United 
States  Department  of  Justice,  633 
Indiana  Avenue.  NW..  Washington.  DC 
20531,  between  the  hours  of  8  a.m.  and  5 
p.m.  e.d.t.,  except  Saturdays.  Sundays, 
or  Federal  holidays.  Applications  being 
hand  delivered  should  be  delivered  to 
the  above  address.  Any  applications 
received  after  the  deadline  will  not  be 
considered. 

Contact 

Jeffrey  Slowikowski,  Research  and 
Program  Development  Division,  (202) 
61&-3646. 

Effective  Screening  of  Child  Care  and 
Youth  Service  Workers 

Purpose 

The  purpose  of  this  program  is  to 
provide  a  comprehensive  picture  of 
what  screening  practices,  including 
criminal  records  checks,  are  being 
utilized  by  both  the  public  and  private 
sector  and  the  effectiveness  of  these 
practices  in  protecting  children  and 
youth  from  abduction,  abuse,  and 
exploitation  by  adults  who  prey  on 
children. 

Background 

An  effective  pre-employment 
screening  is  needed  for  adult  volunteers 
and  paid  personnel  who  work  in 
agencies  and  organizations  having 
direct  contact  with  children  and  youth. 
While  most  such  workers  are 
conscientious  individuals  of  high  moral 
values,  too  often  an  employee  has  been 
known  previously  to  have  victimized 
young  persons. 

Child  sexual  abuse,  exploitation  and 
molestation  present  special  problems  for 
employers  and  volunteer  organizations 
dealing  with  children.  Pre-employment 
screening  measures  should  be  sufficient 
to  identify  not  only  individuals  with 
unintended  dispositions  toward  abusive 
behavior,  but  also  those  people  who 
willfully  prey  on  youngsters  assigned  to 
their  care  and  misrepresent  their  past 
records  and  identification. 

The  DeConcini-Specter  Amendment  of 
1984  required  states  to  enact  laws  that 
would  mandate  nationwide  criminal 
record  checks  for  all  staff  and 
employees  at  child-care  and  juvenile 
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detention,  correction  or  treatment 
facilities.  The  amendment  did  not 
authorize  the  FBI  to  respond  directly  to 
private  employerf '  requests  for 
screening,  withoijt  which  national 
offense  records  screening  would  be  less 
effective,  but  left  it  up  to  each  state  to 
devise  a  system  tor  obtaining  access  to 
the  FBI  files. 

States  vary  graatly  in  requiring 
criminal  backgronnd  checks  for 
prospective  employees  of  agencies 
having  responsibility  for  the  care  of 
juveniles.  Not  only  do  the  states  differ  in 
the  requirements  for  criminal 
background  checks,  they  vary  in  the 
types  of  informa^on  available.  In  some 
cases,  the  arrest  information  for  child 
abuse  or  child  sexual  exploitation 
offenses  may  be  jn  the  juvenile  or  family 
court  and  not  entjBred  in  the  regular 
state  criminal  histories  at  all. 
Furthermore,  in  s  ame  cases  the  initial 
offense  charges  may  be  plea  bargained 
to  a  lessor  offensje  that  may  not 
adequately  reflect  the  more  serious 
physically  and/o^  sexually  assaultive 
behavior  of  the  ii  litial  charges. 

Because  of  the  variety  existing  in 
State  laws  and  re  quirements,  the  need 
to  determine  the  ypes  of  screening  and 
background  chec  cs  being  utilized 
becomes  readily  apparent 

Goal 

To  provide  a  c<  imprehensive  picture  of 
what  screening  p  ractices,  including 
criminal  records  thecks,  are  being 
utilized  by  both  t  le  public  and  private 
sector  and  the  effectiveness  of  these 
practices  in  proti  cting  children  and 
youths  from  abdi  iction,  abuse  and 
exploitation  by  a  dults  %vho  prey  on 
children. 

Objectives 

•  To  assess  an  d  determine  the 
effectiveness  of  Ine  different  types  of 


criminal  records 
tests  that  are 
and  private  you 
•  To  determini 
steps  necessary 
child  care  and  y 
screening  and  b 


ecks  and  screening 
ntly  in  use  by  public, 
serving  organizations, 
and  recommend  the 
develop  a  national 
uth  service  worker 
and  checks 
program  which  Would  be  feasible  and 
effective  and  which  could  be  adopted  by 
public  and  private  organizations.  State 
agencies,  and  replicated  nationwide. 

•  To  list  the  t3|pe8  of  employment  and 
volunteer  organitations  and 
professionals  th^t  should  be  encouraged 
to  use  records  cHecks  and  pre- 
employment  screening  of  all  applicants. 

•  To  estimate  from  available  data  the 
national  population  of  all  those  involved 
in  the  positions  identified  above 


Program  Strategy 

This  project  will  require  the 
fulfillment  of  three  tasks  in  completing 
the  program. 

(1)  The  first  task  essential  to  the 
project  will  be  the  completion  of  a 
survey  of  the  States  to  determine  the 
extent  of  background  and  employment 
screening  currently  being  done.  This 
task  should  examine  State  laws  that 
require  background  checks  as  well  as 
licensing  regulations  that  also  mandate 
background  checks.  A  random  look  into 
youth-serving  agencies  should  also  be 
completed  to  determine  the  extent  of 
pre-employment  screening  among 
several  occupations.  In  sites  where  there 
have  been  publicized  cases  involving 
workers  accused  of  child  exploitation, 
abuse  or  molestation,  an  effort  should 
be  made  to  examine  the  screening 
process,  if  any.  that  was  utilized.  This 
research  should  not  be  limited  to 
employment  or  professional  positions 
and  should  include  any  volunteer 
positions  that  involve  contact  with 
children  or  youth. 

As  peirt  of  this  zt^dy,  a  determination 
should  be  made  as  to  the  extent  of  the 
background  checks  that  are  used: 

•  Are  name  checks  used  or  are 
Hngerprints  used? 

•  Are  the  checks  done  locally  or 
nationally? 

•  Furthermore,  what  is  the  extent  of 
employment  screening  that  is  used? 

•  Are  questionnaires  used  to  discover 
the  suitability  for  the  job  of  potential 
volunteers  and  employees? 

(2)  Within  the  second  task,  a  set  of 
criteria  should  be  developed  to 
determine  the  effectiveness  of  the 
background  checking  and  screening 
processes  now  available.  This  criteria 
should  take  into  account  the  likelihood 
of  identifying  potential  problem 
employees  and/or  volunteers.  This  stage 
of  the  project  should  make 
recommendations  of  other  types  of 
checks  that  are  available  and  further 
questions  that  may  be  asked  of  the 
subject  being  screened.  Another  issue  to 
be  addressed  here  is  the  need  and/or 
use  for  a  national  directory  of  people 
accused  of  child-related  crimes. 
Technicalities  such  as  the  inclusion  of  a 
person  who  was  not  formally  charged  or 
one  who  was  simply  expelled  from  an 
organization  without  criminal  charges  is 
part  of  this  issue. 

(3]  The  third  task  is  the  development 
of  a  comprehensive  listing  of  all 
professions,  jobs,  agencies, 
organizations  and  other  related 
activities  that  have  contact  with 
children  and  youth  that  should  be 
subject  to  background  and  screening 
checks.  From  this  list,  the  grantee  should 


provide  an  estimate  of  the  number  of 
people  that  are  cnrrenUy  employed  or 
who  volunteer  with  children  and  youth 
serving  agencies  and  organizations. 

To  provide  direction,  guidance  and 
oversight  to  the  program  in  carrying  out 
its  function,  an  independent  project 
advisory  board  will  be  appointed  with 
OJJDP  approval.  All  technical  and 
subject  matter  portions  of  the  program 
will  be  guided  by  the  comments  and 
recommendations  of  the  project 
advisory  board.  It  may  be  necessary  to 
change  or  supplement  project  advisory 
board  members  for  different  stages  of 
the  project.  The  objective  will  be  to 
select  technical  and  subject  matter 
experts  capable  of  addressing  issues 
related  to  each  project  stage.  The  project 
advisory  board  members  should  have 
combined  expertise  in  juvenile  justice 
standards,  juvenile  courts,  and  legal 
expertise  dealing  with  sex  related 
offenses  involving  juveniles.  An  effort 
should  be  made  to  include  minorities 
and  women. 

Products 

(1)  A  detailed  report  on  the  different 
types  of  background  and  screening 
checks  that  are  currentiy  being  used  by 
the  agencies  and  states  studied  and 
their  effectiveness. 

(2)  A  second  report  should  include  the 
data  from  the  population  estimates  and 
a  listing  of  all  positions  and 
organizations  involved  in  the  handling 
of  or  delivery  of  service  to  children  and 
youth. 

Eligibility  Requirements 

Applications  are  invited  from  public 
and  private  agencies,  organizations, 
educational  institutions,  or 
combinations  thereof.  Applicants  must 
demonstrate  that  they  have  knowledge 
and  experience,  or  both,  in  research 
involving  children  and  youth,  as  well  as 
experience  in  legal  research  of  this 
nature.  The  applicant  should  indicate 
some  knowledge  in  the  juvenile  justice 
area.  Applicants  must  further  evidence 
the  management  and  financial 
capability  to  implement  effectively  a 
project  of  this  size  and  scope.  Those 
who  fail  to  do  so  will  be  ineligible  for 
funding  consideration. 

Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  [St 
424):  a  Standard  Form  424A.  Budget 
Information;  OJP  Form  4000/3, 
Assurances:  and  OJP  Form  406176, 
Certifications.  In  addition  to  these 
forms,  all  applications  must  include  a 
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project  summary,  a  budget  narrative, 
and  a  program  narrative. 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  apphcation.  The  project  summary 
should  follow  the  SF  424.  All  other  forms 
must  then  follow.  Applicants  should  be 
sure  to  sign  OJP  Forms  4000/3  and  4061/ 
6. 

The  project  summary  must  not  exceed 
250  words.  It  must  be  clearly  marked 
and  typed  single  spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  that  accurately  and 
concisely  reflects  the  proposal. 

The  program  narrative  must  be  typed 
double  spaced  on  one  side  of  a  page 
only.  The  program  narrative  may  not 
exceed  40  pages.  This  page  limit  does 
not  apply  to  supporting  materials 
normally  found  in  appendices  (such  as 
preliminary  surveys,  resumes,  and 
supporting  charts  and  graphs). 

Selection  Criteria 

All  applicants,  at  a  minimum,  will  be 
rated  on  the  extent  to  which  they  meet 
the  following  selection  criteria. 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  (15  points) 

•  Problems  to  be  addressed  are  based 
upon  issues  that  have  particular  impact 
on  current  Missing  Children's  Program 
priorities.  (7  points) 

•  The  applicant  demonstrates  broad 
knowledge  of  the  current  situation  and 
practices  involving  missing  children  and 
record  checks  and  screening  and  is 
aware  of  research  and  program 
development  needs.  (8  points) 

(2)  The  objectives  of  the  proposed 
project  are  cleariy  defined.  (20  points) 

•  The  applicant  fully  explains  the 
project's  objectives.  (10  points) 

•  Objectives  are  clear  and 
measurable.  (10  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  the  project 
objectives.  (25  points) 

•  The  design  contains  research 
elements  directly  related  to  the  program 
objectives.  (12  points) 

•  The  applicant  provieds  a  detailed 
work  plan  describing  the  methodology 
of  the  program.  (13  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  product.  (15  points) 

•  The  applicant  provides  specific 
guidelines  and  timelines  with  regard  to 
the  research  program  activities.  (10 
points) 

•  The  applicant  explains  how  the 
management  structure  is  consistent  with 
the  needs  of  the  program.  (5  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 


conduct  the  project  successfully.  (20 
points) 

•  The  applicant  demonstrates 
knowledge  and  experience  with  missing 
and  exploited  children  issues, 
particularly  with  regard  to  the  area  of 
study  addressed.  (10  points) 

•  The  applicant  identifies  staff 
qualified  to  support  the  project 
successful.  (10  points) 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost  effective  for  the 
activities  proposed  to  be  undertaken 
and  budgeted  costs  are  directly  related 
to  the  achievement  of  the  program 
objectives.  (5  points) 

Award  Period 

The  award  period  will  be  12  months. 

Award  Amount 

A  cooperative  agreement  will  be 
awarded  to  the  successful  applicant. 
The  project  period  will  be  24  months. 
OJJDP  has  allocated  up  to  $200,000  for 
this  grant.  This  announcement  falls 
under  number  16.543  of  the  Catalog  of 
Federal  Domestic  Assistance,  "Missing 
Children's  Assistance."  (This  number 
and  title  are  provided  for  completing 
Block  10  of  the  SF  424  Application  for 
Federal  Assistance.) 

Due  Date 

Applicants  are  requested  to  submit 
the  original,  signed  application 
(Standard  Form  424)  and  two  copies  to 
OJJDP.  Application  forms  and 
supplementary  information  will  be 
provided  upon  request  for  the 
Application  Kit  Potential  applicants 
should  review  the  OJPP  Peer  Review 
Guideline  and  the  OJJDP  Competition 
and  Peer  Review  Procedures.  These 
documents  will  be  provided  in  the 
Application  Kit.  Applications  must  be 
received  no  later  than  October  28, 1991. 
Applications  must  be  sent  by  mail  or 
hand  dehvered  to  OJJDP  by  5  p.m.  e.d.t., 
on  that  date.  Applications  sent  by  mail 
should  be  addressed  to  Jeffrey 
Slowikowski,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  United 
States  Department  of  Justice,  633 
Indiana  Avenue.  NW.,  Washington  DC 
20531.  Hand  delivered  applications 
should  be  delivered  to  the  address  listed 
above  between  the  hours  of  8  a.m.  and  5 
p.m.  e.d.t.,  except  Saturdays,  Sundays, 
or  Federal  holidays.  Any  applications 
received  after  the  deadline  will  not  be 
considered. 

Contact 

Jeffrey  Slowikowski,  Research  and 
Program  Development  Division,  (202) 
307-0586. 


Training  and  Technical  Assistance  for 
Private  NonproRt  Organizations 
Involved  with  Missing  and  Exploited 
Children 

Purpose 

The  purpose  of  this  program  is  to 
provide  training  and  technical 
assistance  to  those  agencies  involved  in 
assisting  missing  and  exploited  children 
and  their  families. 

Background 

There  are  many  private  nonprofit  and 
voluntary  organizations  involved  in 
assisting  missing  and  exploited  children 
and  their  families  located  in  various 
cities  around  the  nation.  These  agencies 
vary  greatly  in  the  types  and  levels  of 
services  provided  as  well  as  general 
level  of  expertise.  Some  of  these 
nonprofit  organizations  may  lack 
experience  in  organization,  fundraising 
and  management.  Some  local 
organizations  do  not  provide  a  full  range 
of  services  to  their  constituency.  Many 
nonprofit  organizations  lack  expertise  in 
use  of  specific  techniques  needed  by 
organizations  working  in  the  field.  There 
is  also  a  need  for  extensive  networking 
among  these  organizations  in  order  to 
develop  standards  and  share 
information. 

Goal 

To  achieve  a  high  level  of  skill, 
sophistication  and  expertise  among  the 
private  nonprofit  agencies  and  other 
appropriate  organizations  serving 
missing  and  exploited  children  by 
providing  technical  assistance  and 
training  to  improve  their  capacity  to 
engage  successfully  in  activities  that 
will  prevent  the  abduction  and 
exploitation  of  children,  assist  in  the 
recovery  of  children,  and  provide 
services  to  child  victims  and  their 
families. 

Objectives 

(1)  To  assess  existing  service,  training 
and  technical  assistance  materials  and 
identify  training  needs  of  the  nonprofit 
organizations  in  the  missing  and 
exploited  children's  field.  This  needs 
assessment,  along  with  guidelines 
stipulated  by  OJJDP,  will  frame  the  basis 
for  curriculum  development  and 
technical  assistance.  Also  included  in 
the  needs  assessment  phase  will  be  the 
identification  of  those  agencies  targeted 
for  assistance  under  this  program. 

(2)  To  design  and  develop  a  training 
curriculum  and  technical  assistance 
plan.  The  plan  may  include  development 
of  operational  and  management 
standards  and  a  plan  for  certification  of 
the  private  voluntary  organizations  as 
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national  standards  including  a  plan  for 
certification  and  may  help  facilitate  the 
formation  of  a  national  organization  of 
non-profit  organizations  serving  missing 
and  exploited  children. 

A  central  strategy  of  training  and 
technical  assistance  will  involve  the 
nonprofit  organizations  in  learning 
through  participation  in  planning  and 
development,  as  well  as  utilizing 
nonprofit  practitioners  having  specific 
areas  of  expertise  as  trainers. 

Products 

Specific  products  to  be  produced 
during  this  project  should  include: 

•  A  needs  assessment  and  plan  for 
the  delivery  of  training  and  technical 
assistance; 

•  Operational  and  management 
standards  which  may  include  a  plan  for 
certification  of  the  nonprofit 
organizations; 

•  Curriculum  in  one  or  more  areas 
where  training  is  needed  based  upon  the 
needs  assessment. 

Eligibility  Requirements 

AppUcations  are  invited  from  public 
and  private  institutions  of  higher 
education,  public  agencies,  and  private 
nonprofit  organizations.  A  nonprofit 
organization  denotes  any  corporation 
which:  (1)  Is  operated  primarily  for 
scientific,  educational,  service, 
charitable,  or  similar  purposes  in  the 
public  interest;  (2)  is  not  organized 
primarily  for  profit;  and  (3)  uses  its  net 
proceeds  to  maintain,  improve,  and/or 
expand  its  operations.  Applicant 
organizations  must  provide 
documentation  of  their  section  501(c)3 
nonprofit  status  as  provided  by  the 
Internal  Revenue  Service.  In  submitting 
appUcations  that  contain  more  than  one 
organization,  the  relationships  among 
the  parties  must  be  set  forth  in  the 
application.  As  a  general  rule, 
organizations  that  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  co-applicants.  In  the  event  of 
a  co-applicant  submission,  one  applicant 
must  be  designated  as  the  payee  to 
receive  and  disburse  project  funds  and 
be  responsible  for  the  supervision  and 
coordination  of  the  activities  of  the 
other  co-applicant.  Under  this 
arrangement,  each  organization  would 
agree  to  be  jointly  and  severally 
responsible  for  all  project  funds  and 
services.  Each  co-applicant  must  sign 
the  SF-424  and  indicate  their  acceptance 
of  the  conditions  of  joint  and  several 
responsibility  with  the  other  co- 
applicant.  All  co-applicants  must  meet 


the  eligibihty  requirements  specified 
below. 

In  order  to  be  eligible  for 
consideration,  the  applicant  must  meet 
the  following  criteria: 

(1)  Organizational  Capability 

a.  The  applicant  organization  must 
have  documented  experience  as  an 
organization  providing  training  and 
technical  assistance  nationwide  to 
private  nonprofit  organizations  involved 
with  children  and  young  people.  This 
experience  should  include  developing 
curricula  for  specialized  needs  and 
providing  technical  assistance  in 
program  development,  organizational, 
and  operational  management. 
Experience  with  the  missing  and 
exploited  children's  field  would  enhance 
eligibility. 

b.  The  key  personnel  must  have  had 
experience  managing  a  nationwide 
training  and/or  technical  assistance 
program  for  private  nonprofit 
organizations. 

c.  Applicants  must  demonstrate  how 
their  organizational  experience  and 
capabiUties  will  enable  them  to  achieve 
the  goals  and  objectives  of  this 
initiative. 

d.  The  application  must  include  an 
organizational  chart,  a  list  of  key 
personnel  responsible  for  managing  and 
implementing  the  program,  position 
descriptions,  and  re§um6s  of  key 
personnel. 

(2)  Program  Goals  and  Objectives 

A  succinct  statement  demonstrating 
an  understanding  of  the  goals  and 
objectives  of  the  program  should  be 
included  in  the  application. 

(3)  Project  Strategy 

Applicants  should  describe  their 
proposed  approach  to  achieving  the 
goals  and  objectives  of  the  project.  A 
program  implementation  plan  outlining 
the  major  activities  involved  in 
implementing  the  program,  resource 
allocation,  and  program  management 
should  be  included.  A  clear  time-task 
workplan  identifying  major  milestones 
and  products  should  be  a  part  of  the 
application.  A  concise  description  of  the 
products  to  be  produced  should  be 
enclosed. 

(4)  Program  Budget 

Applicants  should  provide  a  12-month 
budget  with  a  detailed  justification  for 
all  costs,  including  the  basis  for 
computation  of  these  costs. 

Selection  Criteria 

Those  interested  in  responding  to  this 
solicitation  should  submit  proposals 
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(applications)  designed  in  accordance 
with  the  application  review  criteria  set 
forth  below: 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  The 
criterion  includes  a  clear,  concise, 
statement  of  the  problem  to  be 
addressed  in  this  program.  The 
problems  of  nonprofit  organizations, 
particulariy  those  in  the  missing  and 
exploited  children's  field  are  discussed. 
A  knowledge  of  training  and  technical 
assistance  available  and  of  the  type  of 
materials  needed  is  evidenced.  (10 
points) 

(2)  The  objectives  of  the  project  are 
clearly  defined.  The  objectives  to  be 
achieved  by  the  project  must  be  cleariy 
defined  and  consistent  with  the  needs  in 
the  field.  (15  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  The  program  strategy  to 
implement  the  project  design  is 
delineated.  Program  elements  relate  to 
the  achievement  of  the  project 
objectives.  A  description  of  how  the 
plan  for  the  delivery  of  training  and 
technical  assistance  is  to  be  developed 
is  included,  along  with  a  time-task 
implementation  identifying  major 
milestones  and  products.  (30  points) 

(4)  Organizational  and  programmatic 
capability  is  demonstrated.  Applicants 
must  demonstrate  how  their 
organizational  experience  and 
capabilities  will  enable  them  to  achieve 
the  goals  and  objectives  of  this 
initiative.  Evidence  of  knowledge  and 
experience  with  relevant  social  issues, 
juvenile  justice  issues,  and  systems 
function  is  presented.  Fiscal  integrity 
ard  organizational  stability  are 
demonstrated  over  time.  (20  points) 

(5)  The  project  management  structure 
is  adequate  to  support  successful 
conduct  of  the  project.  Management  has 
demonstrated  the  ability  to  implement  a 
project  of  this  scope  successfully. 
Management  evidences  adherence  to 
sound  management  and  Tiscal  practices. 
(15  points) 

(6)  Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed  to  be  undertaken. 
The  budget  is  clearly  presented  in  a 
detailed  manner  and  appropriate  to  the 
level  of  effort  proposed.  A  budget 
narrative  that  explains  and  justifies  the 
proposed  line  items  is  included. 
Economic  efficiency  in  program 
development,  implementation  and 
administration  is  demonstrated.  (10 
points ) 

Award  Period 

The  project  period  for  this  program  is 
three  years  with  each  budget  period 


being  12  months.  Second  and  third  year 
funding  will  be  based  upon  grantees 
meeting  performance  standards  at  a 
satisfactory  level  during  the  previous 
budget  period,  and  availability  of  funds. 

Award  Amount 

The  award  amount  for  the  initial 
budget  period  is  $250,000. 

Due  Date 

Applicants  are  requested  to  submit 
the  original,  signed  application 
(Standard  Form  424)  and  two  copies  to 
OJ)DP.  AppUcation  forms  and 
supplementary  information  will  be 
provided  upon  request  for  the 
Application  iCit  I^tential  applicants 
should  review  the  OJJDP  Peer  Review 
Guideline  and  the  OJJOP  Competition 
and  Peer  Review  Procedures.  These 
documents  will  be  provided  in  the 
Application  Kit  Applications  must  be 
received  by  mail  or  delivered  to  0)JDP 
by  5  p.m.  e.d.t..  October  2a  1991.  Those 
apphcations  sent  by  mail  should  be 
addressed  to  L^is  Brown.  Training, 
Dissemination,  and  Technical 
Assistance  Division,  0))DP.  room  705. 
633  Indiana  Avenue.  NW..  Washington, 
DC  20531.  Delivered  applications  must 
be  taken  to  0]\DP,  room  705, 633 
Indiana  Avenue  NW..  Washington.  DC 
20531,  between  the  hours  of  8  a.m.  and  5 
p.m.  e.d.t.,  except  Saturdays,  Sundays  or 
Federal  holidays. 

Contact 

Lois  Brown.'Training,  Dissemination, 
and  Technical  Assistance  Division.  (202) 
307-0598. 

Missing  Children:  Field-initiated 
Programs 

Purpose 

Within  the  Field-Initiated  Programs, 
0))DP  encourages  eligible  parties  to 
develop  promising  and  new  ideas  that 
are  relevant  to  the  mission  of  OJJDFs 
Missing  and  Exploited  Children's 
Program.  Applications  are  invited  which 
address  certain  specific  priority  areas  of 
the  Missing  and  Exploited  Children's 
Programs  for  Fiscal  Year  1991.  These 
priority  areas  are  listed  below. 

•  Prevention  and  Education — Keeping 
children  from  becoming  missing, 
abducted,  runaway  and  tiirown  away 
children  is  closely  associated  with 
education  and  requires  innovative  and 
various  prevention  approaches. 

•  Community  Based  I^ograms— 
Public  agencies  and  nonproHt  groups 
working  in  the  area  of  missing  children 
must  work  cooperatively  to  maximize 
resources  and  share  information  that 
will  prevent  children  from  becoming 
missing,  expedite  recoveries  and 


provide  treatment  for  misting  children 
and  their  families.  The  involvement  of 
residents,  neighborhood  organizations 
and  institutions  is  an  essential  elf'^ent 
of  successful  programs. 

•  Victims — Public  and  private 
agencies  and  organizations  should 
implement  pohcies  and  practices  that 
will  improve  services  for  missing 
children  and  their  families.  Children 
who  have  been  missing  have  too 
frequently  been  victimized  by  sexual 
exploitation  and  must  be  provided 
appropriate  treatment. 

•  Information  Systems.  Support  and 
Statistics — Agencies  serving  missing 
children  require  accurate,  accessible, 
comprehensive  and  timely  information 
to  develop  effective  policies  and 
allocate  resources  to  enhance  missing 
children  programs  and  reduce  the 
incidence  of  such  events. 

Backgroun,d 

Customarily,  the  research, 
development  and  training  programs 
which  OJJDP  has  sponsored  have 
addressed  specific  activities  mandated 
by  Congress.  The  Field-Initiated 
Program,  however,  invites  imaginative 
and  innovative  approaches  of 
researchers  and  practioners  to  the 
discretionary  activities  authorized  by 
section  405(a)  of  the  Act.  Those 
approaches  include  research, 
demonstration,  or  service  programs 
designed: 

(1)  To  educate  parents,  children  and 
community  agencies  and  organizations 
in  ways  to  prevent  the  abduction  and 
sexual  exploitation  of  children; 

(2)  To  provide  information  to  assist  in 
the  location  and  return  of  missing 
children; 

(3)  To  aid  communities  in  the 
collection  of  materials  which  would  be 
useful  to  parents  in  assisting  others  in 
the  identification  of  missing  children; 

(4)  To  increase  knowledge  of  and 
develop  effective  treatment  pertaining  to 
the  psychological  consequences  on  both 
parents  and  children  of: 

a.  The  abduction  of  a  child,  both 
during  the  period  of  disappearance  and 
after  the  child  is  recovered  and 

b.  The  sexual  exploitation  of  a  missing 
child; 

(5)  To  collect  detailed  data  from 
selected  States  or  localities  on  the 
actual  investigative  practices  utilized  by 
law  enforcement  agencies  in  missing 
children's  cases: 

(6)  To  address  the  particular  needs  of 
missing  children  by  minimizing  the 
negative  impact  of  judicial  and  law 
enforcement  procedures  on  children 
who  are  victims  of  abuse  or  sexual 
exploitation  and  by  promoUog  the  active 
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participation  of  c(  ildren  and  their 
families  in  cases  i  evolving  abuse  or 
sexual  exploitatio  i  of  children: 

(7)  To  address  t  le  needs  of  missing 
children,  as  define  d  in  section  403(1)(A) 
of  the  Juvenile  )us:ice  and  Delinquency 
Prevention  Act  of  1974.  as  amended  (the 
Act),  42  U.S.C.  5752(1)(A).  and  their 
families  following  the  recovery  of  such 
children; 

(8)  To  reduce  th  i  likelihood  that 
individuals  under  18  years  of  age  will  be 
removed  from  the  control  of  his  or  her 


legal  custodians  v> 
consent. 


Goal 

To  promote  Fiel^ 
applications  with 
preventing  the  occurrence 
children  and  resul 
effects. 

Objectives 


-Initiated 
he  intention  of 

of  missing 
ing  detrimental 


ai  d 


S775(a 


program  proposals 


methodology  to  be 


ithout  the  custodians' 


support  research, 
dembnstration  and  service 
4dress  innovative 
improving  existing 

related  to 
in  section  405(a)  of 

a): 
vhat  influence 
las  as  a  contributing 
occurt«nce  of  missing 


•  To  promote 
development, 
programs  which  a 
approaches  towan  I 
practices  and  poli(  ies 
activities  identiHefl 
the  Act  42  U.S.C. 

•  To  determine 
domestic  violence 
factor  to  the 
children; 

•  To  encourage 
addressing  the  isst)e 
and 

•  To  develop 
lead  to  new  techni  ] 
methods  addressi 
missing  and  exploded 
prevention  and 
and  exploitation 

Program  Strategy 

Through  the  FielB-Initiated  Programs, 
OJJDP  is  actively  sjolicting  innovative 


:iew  methods  for 
of  missing  children; 


knpwledge  that  will 
ues,  approaches  and 
the  problems  of 
children  and  the 
deterrence  of  abduction 


Apphcations  should 


define  the  needs  ai  id/or  problems  and 
describe  the  objeci  ives,  strategy  and 


employed.  A  brief 


review  of  the  history  of  the  issue  and 
current  knowledge  and  approaches  for 
addressing  the  issi  e  should  be  included. 
Through  a  competi  live  process,  all 
applications  will  b ;  subject  to  peer 
review.  Grants  wii  be  awarded  to  as 
many  projects  as  finding  allows. 

Eligibility  Require  vents 

Applications  are  invited  from 
individuals,  public  and  non-profit 
organizations,  agetcies,  educational 
institutions,  or  combination  thereof. 
Applicants  must  demonstrate  that  they 


have  experience  ir 


implementation  of  the  types  of  programs 


for  which  they  are 


applying. 


the  design  and 


Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424):  and  a  Standard  Form  424A.  Budget 
Information:  OJP  Form  4000/3. 
Assurances;  and  OJP  Form  4061/6, 
Certifications.  In  addition  to  these 
forms,  all  applications  must  include  a 
project  summary,  a  budget  narrative, 
and  a  program  narrative. 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other  forms 
must  then  follow.  Applicants  should  be 
sure  to  sign  OJP  Forms  4000/3  and 
4061/6. 

The  project  summary  must  not  exceed 
250  words.  It  must  be  clearly  marked 
and  typed  single  spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  that  accurately  and 
concisely  reflects  the  proposal. 

The  program  narrative  must  be  typed 
doubled  spaced  on  one  side  of  a  page 
only.  The  program  narrative  may  not 
exceed  40  pages.  This  page  limit  does 
not  apply  to  supporting  materials 
normally  found  in  appendices  (such  as 
preliminary  surveys,  r^sum^s,  and 
supporting  charts  and  graphs). 

Selection  Criteria 

All  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria: 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  (25  points) 

•  The  project  clearly  addresses  a 
need  under  the  Missing  Children 
Program.  (10  points) 

•  The  applicant  demonstrates  an 
understanding  of  the  extent  and  nature 
of  the  problem.  (15  points) 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (20  points) 

•  The  objectives  relate  directly  to  the 
problem  to  be  studied.  (10  points) 

•  The  objectives  are  specific  and 
yield  identifiable  products.  (10  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  the  project. 
(30  points) 

•  The  project  design  demonstrates  an 
innovative  approach  to  addressing  the 
problem.  (15  points) 

•  The  applicant  provides  a  work  plan 
with  a  timeline  which  indicates 
significant  milestones  in  the  project,  due 
dates  for  products,  and  the  nature  of  the 
products  to  be  submitted.  (15  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  (10  points) 


•  General  and  specialized  experience 
and  competence  of  key  project  staff  are 
provided. 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
conduct  the  project  successfully.  (10 
points) 

•  The  applicant  provides  an 
organizational  capability  statement 
which  demonstrates  that  the  applicant 
has  the  technical,  substantive  and 
financial  capabilities  to  administer  the 
project  effectively. 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost-effective  for  the 
activities  proposed  to  be  undertaken. 
The  application  includes  a  justified 
budget  with  budget  narrative  for  all 
proposed  costs.  (5  points) 

Award  Period 

The  grant  period  is  for  18  months. 

Award  Amount 

The  total  amount  available  is 
$175,000.  Award  amounts  will  be  subject 
to  negotiation.  We  anticipate  funding 
three  to  five  projects  with  available 
funds. 

Due  Date 

Applicants  are  requested  to  submit 
the  original,  signed  application 
(Standard  Form  424)  and  two  copies  to 
OJJDP.  Application  forms  and 
supplementary  information  will  be 
provided  upon  request  for  the 
Application  Kit.  Potential  applicants 
should  review  the  OJJDP  Peer  Review 
Guideline  and  the  OJPP  Competition 
and  Peer  Review  Procedures.  These 
documents  will  be  provided  in  the 
Application  Kit. 

Applications  must  be  received  by  mail 
or  delivered  to  OJJDP  by  5  p.m.  e.d.t.. 
October  28, 1991.  Those  applications 
sent  by  mail  should  be  addressed  to 
Gregory  Thompson,  Research  and 
Program  Development  Division,  OJJDP. 
Room  782,  633  Indiana  Avenue,  NW., 
Washington.  DC  20531.  Delivered 
applications  must  be  taken  to  the 
address  listed  above  between  the  hours 
of  8  a.m.  and  5  p.m.  e.d.t.,  except 
Saturdays,  Sundays  or  Federal  holidays. 

Contact 

For  further  information  contact  Elen 
Grigg.  Research  and  Program 
Development  Division,  (202)  307-5929. 

General  Application  and  Administrative 
Requirements 

For  all  assistance  awards  funded 
under  Title  IV — Missing  Children's 
Assistance  Act,  priority  will  be  given  to 
applicants  who  utilize  volunteers  in 
locating,  reuniting,  and  providing  other 
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services  to  missing  children  and  their 
families.  In  order  to  receive  assistance 
for  a  Hscal  year,  applicants  must  give 
assurance  that  they  will  expend,  to  the 
greatest  extent  practicable,  for  such 
fiscal  year  an  amount  of  funds  (without 
regard  to  any  funds  received  under  any 
Federal  law)  that  is  not  less  than  the 
amount  of  funds  they  received  in  the 
preceding  fiscal  year  from  State,  local, 
and  private  sources. 

Eligible  Applicants 

Applications  are  invited  frmn  eligible 

agencies,  institutions  or  individuals, 
public  or  private.  Private-for-profit 
organizations  are  not  eligible  for  special 
emphasis  grants  but  are  for  other  grants; 
however,  they  must  waive  their  fee  in 
order  to  be  eligible. 

Applicants  must  also  demonstrate 
that  they  have  the  management  and 
financial  capability  to  implement  a 
project  of  this  size  and  scope  efl'ectively. 
Applicants  must  demonstrate  that  they 
have  management  capability  in  order  to 
be  eligible  for  funding  consideration. 

Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
■  including  a  program  narrative,  a 
detailed  budget  and  budget  narrative. 
All  applications  must  inchide  the 
information  required  by  the  specific 
solicitation  as  well  as  the  Standard 
Form  424. 

Applications  that  include  proposed 
non-competitive  contracts  for  the 
provision  of  speciHc  goods  and  services 
must  include  a  sole  source  justification 
for  any  procurement  in  excess  of 
$25,000. 

Applicants  who  receive  order  funds  in 
support  of  any  of  the  proposed  activities 
should  list  the  names  of  d'.e  other 
organizations  that  are  providing  or  will 
provide  financial  assistance  to  the 
program  and  indicate  the  amount  of 
funds  to  be  contributed  during  the 
program  period.  Also,  the  applicant  must 
provide  the  title  of  the  project,  the  name 
of  the  public  or  private  grantor,  the 
amount  to  be  contributed  during  this 
program  period,  and  a  brief  description 
of  the  program. 

An  original  and  two  copies  of  the 
application  are  required.  To  facilitate 
the  review  of  the  applications,  two 
additional  copies  are  requested. 
Applications  and  copies  must  be  sent  to 
the  following  address:  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  633 
Indiana  Avenue.  NW..  Washington.  DC 
20531. 

Applications  must  be  received  by  mail 
or  delivered  to  OJJDP  by  S  pjn.  e.d.t..  on 
the  date  specified  at  the  beginning  of 


this  announcement  Delivered 
applications  must  be  taken  to  the 
designated  room  at  the  address 
mentioned  above  between  the  hours  of  8 
a.m.  and  5  p.m.  e.d.t.,  except  Saturdays, 
Sundays,  or  Federal  holidays. 

OJJDP  will  notify  applicants  in  writing 
of  the  receipt  of  their  application. 
Subsequently,  applicants  will  be  notified 
by  letter  as  to  the  decision  made 
regarding  whether  or  not  their 
submission  will  be  recommended  for 
funding. 

To  comply  with  Executive  Order 
12373,  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  Mrithin 
a  State  must  submit  a  copy  of  their 
application  to  the  State  Single  Point  of 
Contact,  if  one  exists,  and  if  the  program 
has  been  selected  for  review  by  the 
State. 

Applicatim  Review  Process 

Applications  will  be  initially  screened 
to  determine  if  the  basic  eligibility 
requirements  have  been  met,  (e.g.,  an 
application  must  include  a  comi^eted 
and  signed  Form  424,  inchiding  a  budget 
with  narrative;  evidence  of  linkages 
with  Law  Enforcement;  an  operational 
program  for  three  years  and  evidence  of 
the  agency  total  budget  for  the  previous 
year.)  Applications  will  be  reviewed  by 
a  panel  of  experts  who  will  make 
recommendations  to  the  Administrator. 
The  panel  will  assign  numerical  values 
in  rating  competing  applications  based 
on  the  point  distribution  in  the  Selection 
Criteria  for  each  specific  program.  Peer 
Reviewers'  recommendations  are 
advisory  only  and  the  final  award 
decision  will  be  made  by  the 
Administrator.  Those  applications 
receiving  a  score  of  65  or  higher  will  be 
eligible  for  funding  consideration, 
provided  that  necessary  programmatic 
and  budgetary  revisions  are  successfully 
negotiated. 

Evaluation 

OJJDP  requires  that  funded  programs 
contain  plans  for  continuous  self- 
assessment  to  keep  program 
management  informed  of  progress  and 
results.  Many  funded  projects  will  be 
considered  for  participation  in 
independent  evaluations  initiated  by 
OJJDP.  Pro^t  management  will  be 
expected  to  cooperate  fully  with 
designated  evaluators. 

Financial  Requirements 

Discretionary  grants  are  governed  by 
the  provisions  of  the  Ofiice  of 
Management  and  Budget  (OMB) 
Circulars  applicable  to  financial 
assistance.  The  circulars,  along  with 
additional  information  and  guidance. 


are  contained  in  the  "Financial  and 
Administrative  Guide  for  Grants." 
Office  of  Justice  Programs,  Guideline 
Manual  Mnoa  available  from  the 
Office  of  Justice  Programs.  This 
guideline  manual  includes  infomuition 
on  allowable  costs,  methods  of  payment, 
audit  requirements,  accounting  systems, 
and  financial  records. 

Civil  Rights  Requirements 

Sec.  800(c)(1)  of  the  Omnibus  Qime 
Control  and  Safe  Streets  Act  (OCCSSA) 
of  1968.  as  amended.  42  U.S.Q 
3789d(c)(l).  applicable  to  OJJDP  funded 
programs  and  projects  under  Sec.  282(b) 
of  the  JjDP  Act.  42  U.S.C.  56721b). 
provides  that  no  person  in  any  State 
shall  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  be  subjected  to 
discrimination  under  or  denied 
employment  in  connection  with  any 
program  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  title.  Recipients  of  funds  under  the 
Act  are  also  subject  to  the  provisions  of 
title  VI  of  the  Qvil  Rights  Act  of  1964; 
section  504  of  the  Rehabihtation  Act  of 
1974.  as  amended;  Title  IX  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1874;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  28  CFR  part 
42.  subparts  C.  D.  E  and  G.  Upon 
request,  applicants  shall  maintain  such 
records  and  submit  to  OJJDP  or  OJP 
timely,  complete  and  accurate 
information  regarding  their  compliance 
with  the  foregoing  statutory  and 
regulatory  requirements. 

In  the  event  a  Federal  or  State  court 
or  a  Federal  or  State  administrative 
agency  makes  a  fmding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  for  Civil  Rights  (OCR)  of  the 
Office  of  Justice  Programs. 

Drug-Free  Workplace 

Tide  V,  section  5153  at  the  Anti-Drug 
Abuse  Act  of  1968  provides  that  all 
grantees  of  Federal  funds,  other  than  an 
individnal.  shall  certify  to  the  granting 
agency  that  it  will  provide  a  dnig-ftee 
workplace  by: 

•  Publishing  a  statement  notifying 
employees  that  the  milawful 
manufacturing,  distribution, 
dispensation,  possession  or  use  of  a 
controlled  substance  is  prohibited  in  the 
grantee's  workplace  end  specifying  the 
actions  that  will  be  taken  against 
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drug-free  awareness 
oyees  about: 

abuse  in  the 


d-ug 


employees  for  violations  of  such 
prohibition. 

•  Estabhshing  c 
program  to  inform  empl 

— The  danger  of 

workplace; 
— the  grantee's  policy 

drug-free  wor  c 
— any  available 

rehabilitation 

assistance 
— the  penalties  th 

upon  employes 

violations. 


of  maintaining  a 
Lpiace; 

„  counseling, 
and  employee 
grams;  and. 
t  may  be  imposed 
for  drug  abuse 


dug 


pn  grams 


•  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
periformance  of  su  :h  grant  be  given  a 
copy  of  the  stateir  ent  of  notification 
prohibiting  contro  led  substances  in  the 
workplace 

•  Notifying  the  jmployee  that  as  a 
condition  of  empU  yment  in  such  grant, 
the  employee  will; 

— abide  by  the  ter  ns  of  the  statement; 
and, 

— notify  the  emplc  yer  of  any  criminal 
drug  statute  c  >nviction  for  a 
violation  occi  rring  in  the  workplace 
no  later  than  ive  days  after  such 
conviction. 

•  Notifying  the 
within  10  days  aft 
conviction  from 
otherwise  receivii^ 
conviction. 

•  Imposing  a 
the  satisfactory 
abuse  assistance 
program  by  any 
convicted. 

•  Making  a  goo  1 
continue  to  maintain 
workplace. 

The  U.S.  Office 
Budget,  in  collabo^at 
Federal  executive 
the  Department  o 
developed  regulat 
Drug-Free  Workpl^ 
CFR  part  67.  su 


aii 


{ranting  agency 

tr  receiving  notice  of  a 

employee  or 

actual  notice  of  such 


sa[iction 


on  or  requirmg 
participation  in  a  drug 
rehabilitation 
ployee  who  is  so 


(Tl 


en 


jbpart 
Audit  Requiremer  t 


In  October  1984 
Single  Audit  Act 
1985.  the  Office 
Budget  issued  Ci 
State  and  Local 
establishes  regula: 
Act.  OMB  Circul 
State  and  Local 
the  requirements 
audits  which  appl^ 

OMB  Circular 
requirements  for 
education,  hospital 
organizations  to 


faith  effort  to 
a  drug-free 

jf  Management  and 

ion  with  other 
agencies,  including 
ustice,  has 
ons  to  implement  the 
ce  Act  of  1988,  28 
F. 


fl 


Congress  passed  the 
(^f  1984.  On  April  12, 
of  Management  and 
nular  A-128,  "Audits  of 
Gpvemments,"  which 

ions  to  implement  the 
a*  A-128,  "Audits  of 
G  )vemment8,"  outlines 
or  organizational 

to  OJJDP  grantees. 
A-133  outlines  the 
i  istitutions  of  higher 

s  and  other  nonprofit 

ve  audits  performed. 


ha 


Governmentwide  Debarment  and 
Suspension  (Nonprocurement) 

This  Subpart  of  28  CFR  part  67. 
provides  that  executive  departments 
and  agencies  shall  participate  in  a 
system  for  debarment  and  suspension 
from  programs  and  activities  involving 
Federal  financial  and  non-financial 
assistance  and  benefits.  Debarment  or 
suspension  of  a  participant  in  a  program 
by  one  Agency  has  governmentwide 
effect.  It  is  the  policy  of  the  Federal 
Government  to  conduct  business  only 
with  responsible  persons,  and  these 
guidelines  will  assist  agencies  in 
carrying  out  this  policy. 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction  (OJP  Form  4061/1).  All 
direct  recipient  grantees  must  complete 
an  OJP  Form  4061/1  prior  to  entering 
into  a  financial  agreement  with 
subrecipients.  This  requirement  includes 
persons,  corporations,  etc.  who  have 
critical  influence  on  or  substantive 
control  over  the  award.  The  direct 
recipient  will  be  responsible  for 
monitoring  the  submission  and 
maintaining  the  official  subrecipient 
certifications. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Other 
Responsibility  Matters — Primary 
Covered  Transactions  (OJP  Form  4061/ 
2].  Certifications  must  be  completed  and 
submitted  by  grantees  of  categorical 
awards  to  the  grantor  agency  program 
officer  during  the  application  stage. 

Disclosure  of  Lobbying  Activities 

Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan. 
Section  319  also  requires  each  person 
who  requests  or  receives  a  Federal 
contract,  grant,  cooperative  agreement, 
loan  or  a  Federal  commitment  to  insure 
or  guarantee  a  loan,  to  disclose 
lobbying.  The  term  "recipient,"  as  used 
in  this  context,  does  not  apply  to  any 
Indian  tribe  or  to  tribal  or  Indian 
organization. 

A  person  who  requests  a  Federal 
grant,  cooperative  agreement  or  contract 
exceeding  $100,000  is  required  to  file  a 
written  declaration  with  OJP.  The 
declaration  shall  contain: 

•  A  certification  that  addresses 
payment  made  or  to  be  made  with  both 
Federal  or  non-Federal  funds  for 
infiuencing  or  attempting  to  influence 
persons  in  the  making  of  Federal 
awards. 


•  "Disclosure  of  Lobbying  Activities" 
must  be  submitted  if  payments  were 
made  with  non-Federal  funds  and  must 
contain  the  following  information  with 
respect  to  each  payment  and  each 
agreement: 

— Name  and  address  of  each  person 
paid,  to  be  paid  or  reasonably 
expected  to  be  paid; 

— Name  and  address  of  each  individual 
performing  the  services  for  which 
payment  is  made,  to  be  made  or 
reasonably  expected  to  be  made; 
and 

— The  amount  paid,  how  the  person  was 
paid  and  the  activity  for  which  the 
person  was  paid,  is  to  be  paid  or  is 
reasonably  expected  to  be  paid. 

•  Copies  of  certification  and 
disclosure  of  lobbying  activities,  as 
outlined  above,  received  from 
subgrantees  contractors  or 
subcontractors  under  a  grant, 
cooperative  agreement  or  contract  for 
Federal  subgrants  exceeding  $100,000. 

A  subgrantee,  contractor  or 
subcontractor  under  a  grant,  cooperative 
agreement  or  contract,  who  requests  or 
receives  Federal  funds  exceeding 
$100,000  is  required  to  file  a  written 
declaration,  as  described  above,  with 
the  person  making  the  award. 

A  declaration  must  be  filed  at  the  end 
of  each  calendar  quarter  in  which  there 
occurs  any  event  that  materially  affects 
($25,000  or  more)  the  accuracy  of  the 
information  contained  in  any 
declaration  previously  filed  for  a  grant, 
cooperative  agreement,  contract, 
subgrant  or  subcontract.  These 
declarations  shall  be  filed  as  follows: 

•  Grant,  cooperative  agreement  and 
contract  recipients  shall  send  their 
amended  declarations  and  copies  of 
amended  declarations  for  Federal 
subgrants  to  the  Office  of  the 
Comptroller  not  later  than  30  days  after 
the  end  of  each  calendar  quarter. 

•  Subgrantees,  contractors  or 
subcontractors  under  a  grant, 
cooperative  agreement  or  contract  shall 
send  their  amended  declarations  each 
quarter  to  the  person  who  made  their 
subgrant. 

Declarations  are  also  required  for 
extensions,  continuations,  renewals, 
amendments  and  modifications 
exceeding  $100,000. 

Disclosure  of  Federal  Participation 

Section  8136  of  the  Department  of 
Defense  Appropriations  Act  (Stevens 
Amendment),  enacted  in  October  1988, 
requires  that,  "when  issuing  statements, 
press  releases  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
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in  whole  or  in  part  with  Federal  money, 
all  grantees  receiving  Federal  funds, 
including  but  not  limited  to  State  and 
local  governments,  shall  clearly  state  (1) 
the  percentage  of  the  total  cost  of  the 
program  or  project  which  will  be 
financed  with  Federal  money,  and  (2) 
the  dollar  amount  of  Federal  funds  for 
the  project  or  program." 


Suspension  or  Termination  of  Funding 

OJ)DP  may  suspend,  in  whole  or  in 
part,  or  terminate  funding  for  a  grantee 
for  failure  to  conform  to  the 
requirements  or  statutory  objectives  of 
the  Act.  Prior  to  suspension  of  a  grant, 
OJJDP  will  provide  reasonable  notice  to 
the  grantee  of  its  intent  to  suspend  the 
grant  and  will  attempt  informally  to 
resolve  the  problem  resulting  in  the 


intended  suspension.  Hearing  and 
appeal  procedures  for  termination 
actions  are  set  forth  in  the  Department 
of  Justice  regulation  at  28  CFR  part  16. 
Robert  W.  SwMt.  Jr., 

Administrator,  Office  of /uvea  i'e/uBtice  and 
Delinquency  Prevention. 
|FR  Doc.  91-21945  Filed  9-i:  I  li  8:45  am) 
wuma  cooe  4410-1MI 
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DEPARTMENT  OF  lJaBOR 

Min«  Safety  and  He^ltti  Administration 

30  CFR  Parts  56  and  57 


RIN  1219-AA17 

Safety  Standards  f( 
Metal  and  Nonmetal 


Explosives  at 
Mines 


agency:  Mine  Safetj  and  Health 

Administration.  Lalx  r. 


action:  Stay  of  effedtive 
rule  and  partial  adm  nistrat 
final  rule;  revision  aqd 
final  rule. 


summary:  The  Mine 


date  of  final 
ive  stay  of 
republishing  of 


Safety  and  Health 


Administration  (MSIf  A)  published  in  the 
Federal  Register  a  filial  rule  concerning 
safety  standards  for  sxplosives  at  metal 
and  nonmetal  mines  }n  January  18, 1991 
(56  FR  2070).  After  a  ieries  of  stayes  that 
extended  the  effective  date,  the  final 
rule  was  to  become  €  ffective  on 
September  13. 1991  (1 6  FR  3201).  Due  to 
the  Agency  actions  c  escribed  in  this  and 
in  prior  notices,  the  f  nal  rule  now  has 
an  effective  date  of  P  ovember  1, 1991. 

This  document  also  gives  notice  of  a 
one-year,  administraiive  stay  of  the 
following  provisions  pf  the  final  rule  at 
30  CFR  parts  56  and  87:  §  §  56.6202(a)(1) 
and  57.6202(a)(1)  on  tehicles, 
§§  56.8304(b)  and  57.6304(b)  on  primer 
protection.  S§  56.6304  (a)  and  (c)  through 
(g)  and  57.6306  (a)  anid  (c)  through  (g)  on 
loading  and  blasting.!  99  56.6902(b)  and 
57.6902(b)  on  excessilve  temperatures, 
and  99  56.6903  and  5^-6903  on  burning 
explosive  material.  Included  within  this 
one-year  administrative  stay  are  those 
provisions  that  were  stayed  indefinitely 
by  Federal  Register  notice  on  April  10, 
1991  (56  FR  14470).  These  indefinitely 
stayed  provisions,  ndw  subject  to  the 
one-year  stay,  are  9!  56.6000  and 
57.6000  on  the  deHni  ion  of  "blast  site," 
the  first  sentence  in    §  56.6130(b)  and 
57.6130(b)  on  locatio  i  of  explosive 
material  storage  faci  ities, 
99  56.6131(a)(1)  and  >7.6131(a)(l)  on 
requirements  for  stoi  age  of  packaged 
blasting  agents.  99  5<  i.6306(b)  and 
57.6306(b)  on  restrict  ons  on  activity 
within  the  blast  site.  §§  56.6501(a]  and 
57.6501(a)  on  require  nents  of  double 
trunklines  or  loop  sy  items  for 
nonelectric  initiating  systems,  and 
Appendix  I  to  subpai  t  E — MSHA  Tables 
of  Distances. 

This  one-year  adm  nistrative  stay  is 
effective  until  Octob  jr  1, 1992.  MSHA 
grants  this  stay  in  or  ier  to  conduct 
supplemental  rulema  dng  restricted  to 
those  issues  raised  in  provisions  stayed 
by  this  notice  and  b)  the  notice  of  April 
10. 1991  (56  FR  14470  . 


In  addition  to  the  stay  of  the  effective 
date  and  the  one-year  partial 
administrative  stay,  MSHA  is  revising 
subpart  E  of  30  CFR  parts  56  and  57  to 
reinstate  several  current  regulations  that 
otherwise  would  be  superseded  upon 
the  effective  date  of  the  final  rule.  These 
reinstated  regulations  will  be  effective 
during  the  period  of  the  one-year  stay 
unless  terminated  before  October  1, 
1992.  by  Federal  Register  notice. 

For  the  reader's  convenience,  MSHA 
has  republished  the  full  text  of  the 
revised  final  rule  below.  MSHA  has 
renumbered  the  reinstated  regulations 
so  that  the  final  rule  as  republished 
contains  all  provisions  which  will  take 
effect  on  November  1, 1991,  as  well  as 
those  which  are  subject  to  the 
administrative  stay. 
EFFECTIVE  DATE:  The  final  rule, 
published  on  January  18, 1991  (56  FR 
2070).  as  revised  by  this  notice,  will 
become  effective  November  1, 1991, 
except  for  the  provisions  stayed  by  this 
notice.  The  following  provisions  are 
stayed  until  October  1, 1992:  30  CFR 
56.6000  definition  of  "blast  site", 
56.6130(b)  first  sentence.  56.6131(aKl). 
56.6202(a)(1),  56.6304(b).  56.6306. 
56.6501(a).  56.6902(b),  56.6903,  57.6000 
definition  of  "blast  site",  57.6130(b)  first 
sentence,  57.6131(a)(1),  57.6202(a)(1). 
57.6304(b).  57.6306.  57.6501(a),  57.8902(b), 
57.6903,  and  Appendix  I  to  subpart  E— 
MSHA  Tables  of  Distances  of  30  CFR 
parts  56  and  57. 

Unless  terminated  earlier  by  Federal 
Register  notice,  the  following  reinstated 
and  renumbered  sections  will  expire 
and  be  replaced  as  of  October  1. 1992: 
99  56.6140.  56.6220.  56.6320,  56.6330, 
56.6331.  57.6140,  57.6220,  57.6320,  57.6330, 
57.6331.  57.6375,  and  57.6382. 
Fon  nmTHEii  infohmation  contact: 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA.  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
January  la  1991.  MSHA  published  a 
final  rule  in  the  Federal  Register  (56  FR 
2070)  revising  its  safety  standards  for 
explosives  at  metal  and  nonmetal  mines. 
These  standards  were  scheduled  to  take 
effect  on  March  19, 1991.  However,  on 
March  7, 1991,  after  further  review  of 
information  regarding  several  provisions 
of  the  final  rule,  MSHA  extended  the 
effective  date  until  May  20, 1991  (56  FR 
9626).  On  April  10, 1991.  MSHA 
indefinitely  stayed  the  effective  date  of 
several  provisions  of  the  final  rule  and 
reopened  the  rulemaking  record  (56  FR 
14470).  On  May  17, 1991,  based  on 
comments  received  from  mine  operators 
and  explosives  manufacturers  and  on  a 
request  by  the  Institute  of  Makers  of 
Explosives  (IME)  for  a  reconsideration 


of  the  rule,  the  Agency  stayed  the 
effective  date  of  the  final  rule  until  July 
16. 1991  (56  FR  22825).  On  July  15. 1991. 
the  Agency  extended  the  stay  of  the 
effective  date  of  the  final  rule  until 
S^tember  13. 1991  (56  FR  32091).  The 
Agency  is  further  extending  the  stay  of 
the  effective  date  of  the  final  rule  until 
November  1. 1991.  in  order  to  give  the 
affected  mining  community  adequate 
notice  of  the  reinstatement  of  several 
cturent  provisions  that  will  take  effect 
as  part  of  the  final  rule  until  terminated 
by  Federal  Register  notice  on  or  before 
October  1. 1992. 

Since  publication  of  the  revised 
standards  on  January  18. 1991.  MSHA 
has  received  a  number  of  requests  from 
rulemaking  participants  for  the  Agency 
to  reconsider  information  within  the 
rulemaking  record.  Specifically,  some 
commenters  pointed  out  that  certain 
provisions  of  the  final  rule  needed 
further  public  input  and  review  by  the 
Agency.  In  response,  MSHA  stayed  the 
effective  date  of  the  rule  in  order  to 
examine  the  rulemaking  record.  As  a 
result,  MSHA  believes  that  further 
rulemaking  is  necessary  on  the  stayed 
provisions,  and  a  new  proposed  rule 
addressing  these  issues  will  be  issued 
by  the  Agency  in  the  near  future. 

Regarding  the  rulemaking  record, 
MSHA  will  consider  all  comments  on 
the  stayed  provisions  currently  within 
the  rulemaking  record,  as  well  as  any 
other  comments  on  the  new  proposed 
rule.  All  submissions  to  MSHA 
concerning  the  explosives  rulemaking 
will  be  placed  in  the  record  and  made 
available  for  public  review  and 
comment. 

During  the  period  of  the  stay,  the 
following  existing  regulations  in  subpart 
E  of  parts  56  and  57  have  been 
reinstated  and  renumbered  accordingly: 
59  56.6020(a)  and  57.6020(a)  renumbered 
as  99  56.6140  and  57.6140  on  location  of 
magazines;  99  56.6046  and  57.6046 
renumbered  as  99  56.6220  and  57.6220 
on  maintenance  and  operation  of 
transport  vehicles;  99  56.6094  and 
57.6094  renumbered  as  9§  56.6320  and 
57^20  on  blasthole  charging:  99  56.6160 
and  57.6160  renumbered  as  99  56.6330 
and  57.6330  on  protection  of  personnel 
at  blast  site:  99  56.6161  and  57.6161 
renumbered  as  99  56.6331  and  57.6331 
on  burning  charges:  9  57.6175 
renumbered  as  9  57.6375  on  loading  and 
blast  site  restrictions;  and  9  57.6182 
renumbered  as  9  57.6382  on  blasting  in 
shafts  or  winzes. 
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To  serve  the  interests  of  the  mining 
community,  MSHA  has  republished  the 
Hnal  rule  provisions  that  will  go  into 
effect  on  November  1. 1991.  MSHA 
includes  in  the  republication  those 
provisions  administratively  stayed  as 
well  as  those  renumbered  current 
regulations  that  the  agency  has 
reinstated  during  the  one-year  stay 
period. 

This  document  is  issued  under  30 
U.S.C.  811. 

Dated:  September  6, 1991. 

William  |.  Tattersall, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

PART  56— [AMENDED] 

Subparts  B  and  F  of  part  56, 
subchapter  N,  chapter  I.  title  30  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

§56.6000    [Stayed  in  pwt] 

1.  Stay  the  effective  date  of  definition 
of  "blast  site"  in  revised  {  56.8000  until 
October  1. 1992. 

§56.6130    [Stayed  in  part] 

2.  Stay  the  ei^ective  date  of  the  first 
sentence  in  paragraph  (b)  of  revised 

i  56.6130  until  October  1, 1992. 

§56.6131    [Stayed  in  p«t] 

3.  Stay  the  effective  date  of  paragraph 
(a)(1)  of  revised  §  56.6131  until  October 
1. 1992. 

§56.6202    [Stayed  in  part] 

4.  Stay  the  elective  date  of  paragraph 
(a)(1)  of  revised  S  56.6202  until  October 
1.1992. 

§56.6304    [SUyed  in  part] 

5.  Stay  the  effective  date  of  paragraph 
(b)  of  revised  9  56.6304  undl  October  1, 
1992. 

§56.6306    [Stayed] 

6  Stay  the  effective  date  of  revised 
S  56.6306  unUl  October  1  1982. 


§56.6501    [Stayed  In  part] 

7.  Stay  the  effective  date  of  paragraph 

(a)  of  revised  §  56.6501  until  October  1, 
1992. 

§56.6802    [Stayed  In  part] 

8.  Stay  the  effective  date  of  paragraph 

(b)  of  revised  i  56.6902  until  October  1, 
1992. 

§56.6903   [Stayed] 

9.  Stay  the  effective  date  of  revised 
S  56.6003  until  October  1. 1962. 

Appendix  to  Sul>part  E    (Stayed] 

10.  Stay  the  effective  date  of  revised 
appendix  I  to  subpart  E  until  October  1, 
1992. 

11.  As  of  November  1, 1991  subpart  E 
of  part  56  is  revised  to  read  as  set  forth 
below. 

PART  56— SAFETY  AND  HEALTH 
STANDARDS— SURFACE  METAL  AND 
NONMETAL  MfNES 


8ul>part  E— Explosivee 

Sec 

56.6000  Deflnitiona. 

Storage 

56.6100  Separation  of  atored  exploaive 
material. 

56.6101  Areas  around  explosive  material 
atorage  facilities. 

56.6102  Exploaive  material  atorage  practices. 

56.6130  Explosive  material  storage  facilities. 

56.6131  Location  of  explosive  material 
storage  facilities. 

56.6132  Magazine  requirements. 

56.6133  Powder  ohests. 
56.6140  Magazine  location. 

Transportatioo 

56.6200  Delivery  to  storage  or  blast  site 
areas. 

56.6201  Separation  of  transported  explosive 
material. 

56.6202  Vehicles. 

56.6203  Locomotives. 
56.S204  HoiaU. 

56.6205  Conveying  explosives  by  hand. 
56.6220  Maintenance  and  operation  of 
transport  vehicles. 

Use 

56.6300  Control  of  blasting  operations. 

66.6301  Blasthole  obstmction  check. 

56.6302  Explosive  material  protection. 

56.6303  Initiation  preparation. 

56.6304  Primer  protection. 

56.6305  Unused  explosive  material 

56.6306  Loading  and  blasting. 

56.6307  Drill  stem  loading. 

56.6308  Initiation  aystema. 

56.6308  Fuel  oil  requirements  for  ANFO. 

56.6310  Misfire  waiting  period. 

56.6311  Handling  of  misfues. 

66.6312  Secondary  blasting. 
56.0313  Blast  site  security. 
66.6320  Blasthole  charging. 

56.6390  Protection  of  persoruiel  at  blast  site. 


Sec. 

56.6331  Burning  charges. 

Electric  Blasting 

56.6400  Compatibility  of  electric  detonators. 

56.6401  Siiunting. 

56.6402  Deenergized  circuits  near  detonators. 

56.6403  Branch  circuits. 

56.6404  Separation  of  blasting  drcuits  from 
power  source. 

56.6405  Firing  devices. 

56.6406  Duration  of  current  flow. 

56.6407  Circuit  testing. 

Nonele(.ir'-c  Blastiiig 

56.6500  Db  naged  initiating  materiaL 

56.6501  No.if>lectric  initiation  systems. 

56.6502  bafoj  fuse. 

Extraneous  Electricity 

56.6600  Loading  practices. 

56.6601  Grounding. 

56.6602  Static  electindty  dissipation  daring 
loading. 

56.6603  Air  gap. 

56.6604  {Precautions  during  storms. 

56.6605  Isolation  of  blasting  circuits. 

Equipmant/Toob 

56.6700  Nonspariciitg  toola. 
56.0701  Tamping  and  loading  pole 
requirements. 

Maintenance 

56.6800  Storage  facilities. 

56.6801  Vehicle  repair. 

56.6802  Bulk  delivery  vehicles. 
56.6603  Blasting  lines. 

General  RaquiiaaMBls 

56.8900  Damaged  or  deteriorated  exploaive 

material. 
56.6901  Black  powder. 
56.8902  Excessive  temperatures. 

56.6903  Burning  explosive  material. 

66.6904  Smoking  and  open  flames. 

Appendix  1  to  Sufapait  B-M8HA  TebUaof 
Distances 

Authority:  30  U.S.C  011,  966.  and  961. 
Subpart  E—ExpkMlvM 

§56.6000    Definitions. 

The  following  definitions  apply  in  this 
subpart 

Attended.  Presence  of  an  individual  or 
continuous  monitoring  to  prevent 
unauthorized  entry  or  access. 

Blast  area.  Hie  area  in  which 
concussion  (shock  wave),  flying 
material,  or  gases  from  an  explosion 
may  cause  injury  to  persons.  In 
determining  the  blast  area,  the  following 
facton  shall  be  considered: 

(1)  Geology  or  material  to  be  blasted. 

(2)  Blast  pattern. 

(3)  Burden,  depth,  diameter,  and  angle 
of  the  holes. 

(4)  Blasting  experience  of  the  mine. 

(5)  Delay  system,  powder  factor,  and 
pounds  per  delay. 

(0)  Type  and  amoimt  of  explosive 
material. 


46502     Federal  [Register  /  Vol.  56.  No.  177  /  Thursday.  September  12.  1991  /  Rules  and  Regulationg 


(7)  Type  and  amount  of  stemming. 

Blast  site.  The  aaea  where  explosive 
material  is  handled  during  loading, 
including  the  perimeter  formed  by  the 
blastholes  and  50  feet  in  all  directions 


from  loaded  holes. ' 
requirement  also  a| 
along  the  full  dept 

Blasting  agent 
classified  as  a  bias 
Department  of  Trai 


le  50-foot 
pplies  in  all  directions 
I  of  the  hole, 
ly  substance 
iing  agent  by  the 
isportation  in  49  CFR 
173.114a(a].  This  document  is  available 
at  any  MSHA  Metal  and  Nonmetal 
Safety  and  Health  district  office. 

Detonating  cord.lA  flexible  cord 
containing  a  centerlcore  of  high 
explosives  which  nfay  be  used  to  initiate 
other  explosives.    | 

Detonator.  Any  device  containing  a 
detonating  charge  used  to  initiate  an 
explosive.  These  dtvices  include  electric 
or  nonelectric  instantaneous  or  delay 
blasting  caps,  and  ^elay  connectors.  The 
term  "detonator"  does  not  include 
detonating  cord.  Detonators  may  be 
either  "Class  A"  dotonators  or  "Class 
C"  detonators,  as  classified  by  the 
Department  of  Transportation  in  49  CFR 
173.53,  and  173.100.  This  document  is 
available  at  any  M^HA  Metal  and 
Nonmetal  Safety  ai  d  Health  district 
office. 

Emulsion.  An  exj  ilosive  material 
containing  substan  ial  amounts  of 
oxidizers  dissolved  in  water  droplets, 
surrounded  by  an  immiscible  fuel. 

Explosive.  Any  substance  classified 
as  an  explosive  by  ihe  Department  of 
Transportation  in  4p  CFR  173.53, 173.88. 
and  173.100.  This  document  is  available 
at  any  MSHA  Metafl  and  Nonmetal 
listrict  office. 
7/.  Explosives, 
detonators, 
linimum 

temperature  at  whifch  sufficient  vapor  is 
released  by  a  liqui(l  to  form  a  flammable 
vapor-air  mixture  near  the  surface  of  the 
liquid. 

Igniter  cord.  A  fuse  that  bums 
progressively  along  its  length  with  an 
external  flame  at  the  zone  of  burning, 
used  for  lighting  a  series  of  safety  fuses 
in  a  desired  sequer  ce. 

Laminated  partit  on.  A  partition 
composed  of  the  fo  lowing  material  and 
minimum  nominal  dimensions:  Vi  inch 
thick  plywood.  Vt  itich  thick  gypsum 
wallboard,  V^  inch  jhick  low  carbon 
steel,  and  V*  inch  tlick  plywood,  bonded 
together  in  that  order.  Other 
combinations  of  material  may  be  used, 
such  as  plywood,  wood,  or  gypsum 
wallboard  as  insuli  tors,  and  steel  or 
wood  as  structural  elements,  provided 
that  the  partition  is  equivalent  to  a 
laminated  partition!  for  both  insulation 
and  structural  purppses  as  determined 
by  appropriate  testing.  The  Institute  of 


Safety  and  Health  1 
Explosive  materA 

blasting  agents,  an^ 
Flash  point  The  1 


Makers  of  Explosives  (IME)  22  container 
or  compartment,  described  in  IME 
Safety  Library  Publication  22  (Jan.  1985), 
meets  the  criteria  of  a  laminated 
partition.  This  document  is  available  at 
any  MSHA  Metal  and  Nonmetal  Safety 
and  Health  District  Office. 

Loading.  Placing  explosive  material 
either  in  a  blasthole  or  against  the 
material  to  be  blasted. 

Misfire.  The  complete  or  partial 
failure  of  explosive  material  to  detonate 
as  planned.  The  term  also  is  used  to 
describe  the  explosive  material  itself 
that  has  failed  to  detonate. 

Multipurpose  dry-chemical  fire 
extinguisher.  An  extinguisher  having  a 
rating  of  at  least  2-A:10-B:C  and 
containing  a  nominal  4.5  pounds  or  more 
of  dry-chemical  agent. 

Primer.  A  unit,  package,  or  cartridge 
of  explosives  which  contains  a 
detonator  and  is  used  to  initiate  other 
explosives  or  blasting  agents. 

Safety  switch.  A  switch  that  provides 
shunt  protection  in  blasting  circuits 
between  the  blast  site  and  the  switch 
used  to  connect  a  power  source  to  the 
blasting  circuit. 

Slurry.  An  explosive  material 
containing  substantial  portions  of  a 
liquid,  oxidizers,  and  fuel,  plus  a 
thickener. 

Water  gel.  An  explosive  material 
containing  substantial  portions  of  water, 
oxidizers,  and  fuel,  plus  a  cross-linking 
agent. 

Note:  At  56  FR ,  Sept.  12, 1991,  the 

effective  date  of  the  definition  of  "blast  site" 
in  §  56.6000  is  stayed  until  October  1, 1992. 

Storage 

§  56.6100    Separation  of  stored  explosive 
material 

(a)  Detonators  shall  not  be  stored  in 
the  same  mageizine  with  other  explosive 
material. 

(b)  When  stored  in  the  same 
magazine,  blasting  agents  shall  be 
separated  from  explosives,  safety  fuse, 
and  detonating  cord  to  prevent 
contamination. 

§  56.6101    Areas  around  explosive  material 
storage  facWtias. 

(a)  Areas  surrounding  storage 
facilities  for  explosive  material  shall  be 
clear  of  rubbish,  brush,  dry  grass,  and 
trees  for  25  feet  in  all  directions,  except 
that  live  trees  10  feet  or  taller  need  not 
be  removed. 

(b)  Other  combustibles  shall  not  be 
stored  or  allowed  to  accumulate  within 
50  feet  of  explosive  material. 
Combustible  liquids  shall  be  stored  in  a 
manner  that  ensures  drainage  will  occur 
away  from  the  explosive  material 
storage  facility  in  case  of  tank  rupture. 


§  56.6102    Exploslvt  material  storage 
practices. 

(a)  Explosive  material  shall  be — 

(1)  Stored  in  a  manner  to  facilitate  use 
of  oldest  stocks  first; 

(2)  Stored  according  to  brand  and 
grade  in  such  a  manner  as  to  facilitate 
identification;  and 

(3)  Stacked  in  a  stable  manner  but  not 
more  than  8  feet  high. 

(b)  Explosives  and  detonators  shall  be 
stored  in  closed  nonconductive 
containers  except  that  nonelectric 
detonating  devices  may  be  stored  on 
nonconductive  racks  provided  the  case- 
insert  instructions  and  the  date-plant-   - 
shift  code  are  maintained  with  the 
product 


S  56.6130 
facilities. 


Explosive  material  storage 


(a)  Detonators  and  explosives  shall  be 
stored  in  magazines. 

(b)  Packaged  blasting  agents  shall  be 
stored  in  a  magazine  or  otner  facility 
which  is  ventilated  to  prevent  dampness 
and  excessive  heating,  weather- 
resistant,  and  locked  or  attended. 
Facilities  other  than  magazines  used  to 
store  blasting  agents  shall  contain  only 
blasting  agents. 

(c)  Bulk  blasting  agents  shall  be  stored 
in  weather-resistant  bins  tit  tanks  which 
are  locked,  attended,  or  otherwise 
inaccessible  to  unauthorized  entry. 

(d)  Facilities,  bins  or  tanks  shall  be 
posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach. 

Note:  At  56  FR ,  Sept.  12. 1991.  the 

effective  date  of  the  first  sentence  in 

S  56.6130(b)  is  stayed  until  October  1, 1992. 

§  56.6131    Location  of  explosive  material 
storage  facilities. 

(a]  Storage  facilities  for  any  explosive 
material  shall  be — 

(1)  Located  in  accordance  with 
Appendix  I  to  subpart  E — MSHA  Tables 
of  Distances.  However,  where  there  is 
not  sufficient  area  at  the  mine  site  to 
allow  compliance  with  appendix  I, 
storage  facilities  shall  be  located  so  that 
the  forces  generated  by  a  storage  facility 
explosion  will  not  create  a  hazard  to 
occupants  in  mine  buildings  and  will  not 
damage  dams  or  electric  substations; 
and 

(2)  Detached  structures  located 
outside  the  blast  area  and  a  sufficient 
distance  from  powerlines  so  that  the 
powerlines,  if  damaged,  would  not 
contact  the  magazines. 

(b)  Operators  should  also  be  aware  of 
regulations  affecting  storage  facilities  in 
27  CFR  part  55. 
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Note:  At  56  FR ,  S«pt.  12. 1991.  the 

effective  date  of  8  56.ei31(a)(l]  it  ttayed  until 
October  1. 1992. 

§  5C.6132   Magazin*  requlrwwnts. 

(a)  Magazines  shall  be — 

(1)  Structurally  sound; 

(2)  Noncombustible  or  the  exterior 
covered  with  fire-resistant  material; 

(31  Bullet  resistant: 

(4)  Made  of  nonsparking  material  on 
the  inside; 

(5)  Ventilated  to  control  dampness 
and  excessive  heating  within  the 
magazine; 

(6)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach,  so  located 
that  a  bullet  passing  through  any  of  the 
signs  will  not  strike  the  magazine; 

(7]  Kept  clean  and  dry  inside; 

(8)  Unlighted  or  lighted  by  devices 
that  are  specifically  designed  for  use  in 
magazines  and  which  do  not  create  a 
fire  or  explosion  hazard; 

(9)  Unheated  or  heated  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard; 

(10]  Locked  when  unattended;  and 
(11)  Used  exclusively  for  the  storage 
of  explosive  material  except  for 
essential  nonsparking  equipment  used 
for  the  operation  of  the  magazine. 

(b)  Metal  magazines  shall  be  equipped 
with  electrical  bonding  connections 
between  all  conductive  portions  so  the 
entire  structure  is  at  the  same  electrical 
potential.  Suitable  electrical  bonding 
methods  include  welding,  riveting,  or  the 
use  of  seciu-ely  tightened  bolts  where 
individual  metal  portions  are  joined. 
Conductive  portions  of  nonmetal 
magazines  shall  be  grounded. 

(c)  Electrical  switches  and  outlets 
shall  be  located  on  the  outside  of  the 
magazine. 

§56.8133    Powder  cttests. 

(a)  Powder  chests  (day  boxes)  shall 
be — 

(1)  Structurally  sound,  weather- 
resistant,  equipped  with  a  lid  or  cover, 
and  with  only  nonsparking  material  on 
the  inside; 

(2)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach; 

(3)  Located  out  of  the  blast  area  once 
loading  has  been  completed: 

(4)  Locked  or  attended  when 
containing  explosive  material;  and 

(5)  Emptied  at  the  end  of  each  shift 
with  the  contents  returned  to  a 
magazine  or  other  storage  facility,  or 
attended. 


(b)  Detonators  shall  be  kept  in 
separate  chests  from  explosives  or 
blasting  agents,  except  if  separated  by 
4-inche8  of  hardwood,  laminated 
partition,  or  equivalent 

S  56.6140    Magazine  locatfcMi. 

Magazines  shall  be  located  in 
accordance  with  the  current  American 
Table  of  Distances  for  storage  of 
explosives. 

Noir  At  56  FR ,  Sept  12. 1991, 

S  56.6140  it  effective  until  October  1. 1992. 
unless  terminated  earlier  by  Federal  Resittar 
notice. 

Transportation 

§56^200    Delivery  to  storaea  or  blast  sKe 


Explosive  material  shall  be 
transported  without  undue  delay  to  the 
storage  area  or  blast  site. 

S  56.6201    Separation  of  transported 
explosive  matertaL 

Detonators  shall  not  be  transported  on 
the  same  vehicle  or  conveyance  with 
other  explosives  except  as  follows: 

(a)  Detonators  in  quantities  of  more 
than  1000  may  be  transported  in  a 
vehicle  or  conveyance  with  explosives 
or  blasting  agents  provided  the 
detonators  are — 

(1)  Maintained  in  the  original 
packaging  as  shipped  from  the 
manufacturer;  and 

(2)  Separated  from  the  explosives  or 
blasting  agents  by  4-inche8  of 
hardwood,  laminated  partition,  or 
equivalent  The  hardwood,  laminated 
partition,  or  the  equivalent  shall  be 
fastened  to  the  vehicle  or  conveyance. 

(b)  Detonators  in  quantities  of  1000  or 
fewer  may  be  transported  with 
explosives  or  blasting  agents  provided 
the  detonators  are — 

(1)  Kept  in  closed  containers:  and 

(2)  Separated  from  the  explosives  or 
blasting  agents  by  4-inches  of 
hardwood,  laminated  partition,  or 
equivalent  The  hardwood,  laminated 
partition,  or  equivalent  shall  be  fastened 
to  the  vehicle  or  conveyance. 

5  56^02    Vehicles. 

(a)  Vehicles  containing  explosive 
material  shall  be — 

(1)  Structurally  sound  and  well 
maintained; 

(2)  Equipped  with  sides  and 
enclosures  higher  than  the  explosive 
material  being  transported  or  have  the 
explosive  material  secured  to  a 
nonconductive  pallet' 

(3)  Equipped  with  a  cargo  space  that 
shall  contain  the  explosive  material 
(passenger  areas  shall  not  be  considered 
cargo  space); 

(4)  Equipped  with  at  least  two 
multipurpose  dry-chemical  fire 


extinguishers  or  one  sudi  extinguisher 
and  an  automatic  fire  suppression 
system; 

(5)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approadi; 

(6)  Occupied  only  by  persons 
necessary  for  handling  the  explosive 
material: 

(7)  Attended  or  the  cargo 
compartment  locked,  except  when 
parked  at  the  blast  site  and  loading  is  in 
progress;  and 

(8)  Secured  while  parked  by  having — 
(i)  The  brakes  set; 

(ii)  The  wheels  chocked  if  movement 
could  occur  and 

(iii)  The  engine  shut  off  unless 
powering  a  device  being  used  in  the 
loading  operation. 

(b)  Vehicles  containing  explosives 
shall  have — 

(1)  No  sparking  material  exposed  in 
the  cargo  space;  and 

(2)  Only  properly  secured  nonsparking 
equipment  in  the  cargo  space  with  the 
explosives. 

(c)  Vehicles  used  for  dispensing  bulk 
explosive  material  shall — 

(1)  Have  no  zinc  or  copper  exposed  in 
the  cargo  space;  and 

(2)  Provide  any  enclosed  screw-type 
conveyors  with  protection  against 
internal  pressure  and  frictional  heat 

Note:  At  56  FR ,  Sept.  12, 1991. 

i  50.6202(a](l]  is  Stayed  until  October  1. 1992. 

$56.6203    Locomotives. 

Explosive  material  shall  not  be 
transported  on  a  locomotive.  When 
explosive  material  is  hauled  by  trolley 
locomotive,  covered,  electrically 
insulated  cars  shall  be  used. 

S»3.6204    Hoiats. 

(g)  Before  explosive  material  is 
transported  in  hoist  conveyances,  the 
hoist  operator  shall  be  notified. 

(b)  Explosive  material  transported  in 
hoist  conveyances  shall  be  placed 
within  a  container  which  prevents 
shifting  nf  the  cargo  that  could  cause 
dKl-ination  of  the  container  by  impact  or 
by  8p<ii4(8.  The  manufacturer's  container 
mav  l>e  used  if  secured  to  a 
nonconductive  pallet  When  explosives 
are  transported,  they  shall  be  secured  so 
88  not  to  contact  any  sparking  material. 

(r)  No  explosive  material  shall  be 
transported  during  a  mantrip. 

{  S6.620S    Conveying  explosives  by  hand. 

Closed,  nonconductive  containers 
shall  be  used  to  carry  explosives  and 
detonators  to  and  from  blast  sites. 
Separate  containers  shall  be  used  for 
explosives  and  detonators. 
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9  S6.6220    Maintenafic*  and  opeiatlon  of 
transport  vehicle*.    | 

Vehicles  containing  explosives  or 
detonators  shall  be  maintained  in  good 
condition  and  shall  be  operated  at  a  safe 
speed  and  in  acconiance  with  all  safe 
operating  practices 


Note:  At  56  FR 
§  56.6220  is  effective 


Sept.  12, 1991, 
I  intil  October  1, 1992. 


unless  terminated  eaif  ier  by  Federal  Register 
notice. 

Use 

9  56.6300    Control  al  blasting  operations. 

(a)  Only  persons  jtrained  and 
experienced  in  the  handling  and  use  of 
explosive  material  phall  direct  blasting 
operations  and  related  activities. 

(b)  Trainees  and  inexperienced 
persons  shall  work  [only  in  the 
immediate  presenc*  of  persons  trained 


and  experienced  in 


of  explosive  maferi  al 


§56.6301 

Before  loading,  b 
checked  and 
of  obstructions 


Blastholal  obstruction  check, 
astholes  shall  be 
wherever  possible,  cleared 


§56.6302    Explosiv« 

(a)  Explosives 
shall  be  kept  separated 
until  loading  begin 

(b)  Explosive  materia 
protected  from  im 
in  excess  of  ISCF 
blast  site. 


the  handling  and  use 


material  protection. 

i  blasting  agents 
ht)m  detonators 


1  shall  be 
and  temperatures 
I'hen  taken  to  the 


pact  i 


§  56.6303    Initiation  breparation. 

(a)  Primers  shall  be  made  up  only  at 
the  time  of  use  and  as  close  to  the  blast 
site  as  conditions  a  liow. 

(b)  Primers  shall  be  prepared  with  the 
detonator  contained  secmely  and 
completely  within  jhe  explosive  or 
contained  securelyiand  appropriately  for 
its  design  in  the  tunnel  or  cap  well. 

(c)  When  using  detonating  cord  to 
initiate  another  explosive,  a  connection 
shall  be  prepared  v|rith  the  detonating 
cord  threaded  thro(igh,  attached 
securely  to,  or  otherwise  in  contact  with 
the  explosive.        i 

§56.6304    Printer  protection. 

(a)  Tfimping  shal  not  be  done  directly 
on  a  primer.  | 

(b)  If  cartridges  of  explosives  or 
blasting  agents  exdeed  4  inches  in 
diameter,  they  shal  1  not  be  dropped  on 
the  primer  except  i  there  the  blasthole  is 
filled  with  or  undei  water. 


Note:  At  56  FR  . 
elective  date  of  S 
October  1, 1992. 


Sept.  12, 1991.  the 
5eJ6304(b]  is  stayed  until 


§56.6305    Unused  exptosiv*  materiaL 

Unused  explosive  material  shall  be 
moved  to  a  protected  location  as  soon 


as  practical  after  loading  operations  are 
completed. 

§  56.6306    Loading  and  Masting. 

(a)  Vehicles  and  equipment  shall  not 
be  driven  over  explosive  material  or 
initiating  systems  in  a  manner  which 
could  contact  the  material  or  system,  or 
otherwise  create  a  hazard. 

(b)  Once  loading  begins,  the  only 
activity  permitted  within  the  blast  site 
shall  be  activity  directly  related  to  the 
blasting  operation,  and  occasional 
haulage  activity  near  the  base  of  the 
highwall  being  loaded  where  no  other 
haulage  access  exists. 

(c)  Loading  shall  be  continuous  except 
for  emergency  situations,  shift  changes, 
and  up  to  two  consecutive  idle  shifts. 

(d)  In  electric  blasting  prior  to  hook-up 
of  the  power  source  and  in  nonelectric 
blasting  prior  to  the  attachment  to  an 
initiating  device,  all  persons  shall  be 
removed  from  the  blast  area  except 
persons  in  a  blasting  shelter  or  other 
location  that  protects  from  concussion 
(shock  wave),  flying  material,  or  gases. 

(e)  Upon  completion  of  loading  and 
connecting  of  circuits,  firing  of  blasts 
shall  occur  without  undue  delay. 

(f)  Before  firing  a  blast — 

(1)  Ample  warning  shall  be  given  to 
allow  all  persons  to  be  evacuated; 

(2)  Clear  exit  routes  shall  be  provided 
for  persons  firing  the  round;  and 

(3)  All  access  routes  to  the  blast  area 
shall  be  guarded  or  barricaded  to 
prevent  the  passage  of  persons  or 
vehicles. 

(g)  No  work  shall  resume  in  the  blast 
area  until  a  post-blast  examination 
addressing  potetitial  blast-related 
hazards  has  been  conducted  by  a  person 
having  abilities  and  experience  that 
fully  qualify  the  person  to  perform  the 
duty  assigned. 

Note:  At  56  FR Sept.  12, 1991,  the 

effective  date  of  §  56.6306  is  stayed  until 
October  1, 1992. 

§56.6307    Drill  stem  loading. 

Explosive  material  shall  not  be  loaded 
into  blastholes  with  drill  stem 
equipment  or  other  devices  that  could  be 
extracted  while  containing  explosive 
material.  The  use  of  loading  hose,  collar 
sleeves,  or  collar  pipes  is  permitted. 

§56.6308    Initiation  systems. 

Initiation  systems  shall  be  used  in 
accordance  with  the  manufacturer's 

instructions. 

§56.6309'   Fuel  o«  requirements  for  ANFO. 

(a)  Liquid  hydrocarbon  fuels  with 
flash  points  lower  than  that  of  No.  2 
diesel  oil  (125*F)  shall  not  be  used  to 
prepare  ammonium  nitrate-fuel  oil, 
except  that  diesel  fuels  with  flash  points 


no  lower  than  lOO'F  may  be  used  at 
ambient  air  temperatures  below  45°F. 

(b)  Waste  oil,  including  crankcase  oil, 
shall  not  be  used  to  prepare  ammonium 
nitrate-fuel  oil. 

§56.6310    MIsfIr*  waiting  period. 

When  a  misfire  is  suspected,  persons 
shall  not  enter  the  blast  area — 

(a)  For  30  minutes  if  safety  fuse  and 
blasting  caps  are  used;  or 

(b)  For  15  minutes  if  any  other  type 
detonators  are  used. 

§  56.631 1    Handling  of  misfires. 

(a)  Faces  and  muck  piles  shall  be 
examined  for  misfires  after  each 
blasting  operation. 

(b)  Only  work  necessary  to  remove  a 
misfire  and  protect  the  safety  of  miners 
engaged  in  the  removal  shall  be 
permitted  in  the  affected  area  until  the 
misfire  is  disposed  of  in  a  safe  manner. 

(c)  When  a  misfire  cannot  be  disposed 
of  safely,  each  approach  to  the  area 
^fected  by  the  misfire  shall  be  posted 
with  a  warning  sign  at  a  conspicuous 
location  to  prohibit  entry,  and  the 
condition  shall  be  reported  immediately 
to  mine  management. 

(d)  Misfires  occurring  during  the  shift 
shall  be  reported  to  mine  management 
not  later  than  the  end  of  the  shift. 

§  56.6312    Secondary  blastings. 

Secondarj'  blasts  fired  at  the  same 
time  in  the  same  work  area  shall  be 
initiated  from  one  source. 

§56.6313    Blast  site  security. 

Areas  in  which  loading  is  suspended 
or  loaded  holes  are  awaiting  firing  shall 
be  attended,  barricaded  and  posted,  or 
flagged  against  unauthorized  entry. 

§  56.6320    Blasthole  charging. 

Holes  to  be  blasted  shall  be  charged 
as  near  to  blasting  time  as  practical  and 
such  holes  shall  be  blasted  as  soon  as 
possible  after  charging  has  been 
completed.  In  no  case  shall  the  time 
elapsing  between  the  completion  of 
charging  to  the  time  of  blasting  exceed 
72  hours  unless  prior  approval  has  been 
obtained  from  MSHA. 

Note  At  56  FR .  Sept.  12, 1991,  S  56.6320 

is  effective  until  October  1, 1992.  unless 
terminated  earlier  by  Federal  Register  notice. 


§56.6330 
Site. 


Protection  of  personnel  at  blast 


Ample  warning  shall  be  given  before 
blasts  are  fired.  All  persons  shall  be 
cleared  and  removed  from  the  blasting 
area  unless  suitable  blasting  shelters  are 
provided  to  protect  persons  endangered 
by  concussion  or  flyrock  from  blasting. 

Note:  At  56  FR ,  Sept.  12, 1991, 

§  56.6330  is  effective  until  October  1. 1992. 
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unless  terminated  earlier  by  Federal  Register 

notice. 

§  56.6331    Burning  ch«rg««. 

If  explosives  are  suspected  of  burning 
in  a  hole,  all  persons  in  the  endangered 
area  shall  move  to  a  safe  location  and 
no  one  shall  return  to  the  hole  until  the 
danger  has  passed,  but  in  no  case  within 
Ihour. 

Note:  At  56  HI ,  Sept.  12. 1991. 

{  56.6331  is  effective  until  October  1. 1992. 
unless  terminated  earlier  bv  Federal  Re^ster 
notice. 

Electrie  Blasting 

§56.6400    Compatibility  of  tiectrtc 
detonators. 

All  electric  detonators  to  be  fired  in  a 
round  shall  be  from  the  same 
manufacturer  and  shall  have  similar 
electrical  Bring  characteristics. 

§  56.6401    Shunting. 

Except  during  testing — 

(a)  Electric  detonators  shall  be  kept 
shunted  until  connected  to  the  blasting 
hne  or  wired  into  a  blasting  round: 

(b)  Wired  rounds  shall  be  kept 
shunted  until  connected  to  the  blasting 
line;  and 

(c)  Blasting  lines  shall  be  kept  shunted 
until  immediately  before  blasting. 

§  56.6402    Deanergtead  cIrcuKs  near 
detonators. 

Electrical  distribution  circuits  within 
50  feet  of  electric  detonators  at  the  blast 
site  shall  be  deenergized.  Such  circuits 
need  not  be  deenergized  between  25  to 
50  feet  of  the  electric  detonators  if  stray 
current  tests,  conducted  as  frequenUy  as 
necessary,  indicate  a  maximum  stray 
current  of  less  than  0.05  amperes 
through  a  1-ohm  resistor  as  measured  at 
the  blast  site. 

§  56.6403    Branch  circuits. 

(a)  If  electric  blasting  includes  the  use 
of  branch  circuits,  each  branch  shall  be 
equipped  with  a  safety  switch  or 
equivalent  method  to  isolate  the  circuits 
to  be  used. 

(b)  At  least  one  safety  switch  or 
equivalent  method  of  protection  shall  be 
located  outside  the  blast  area  and  shall 
be  in  the  open  position  until  persons  are 
withdrawn. 

§56.6404    Separation  Of  liiasting  Circuits 
from  power  source. 

(a)  Switches  used  to  connect  the 
power  source  to  a  blasting  circuit  shall 
be  locked  in  the  open  position  except 
when  closed  to  fire  the  blast. 

(b)  Lead  wires  shall  not  be  connected 
to  the  blasting  switch  until  the  shot  is 
ready  to  be  fired. 


§56.6405    nring  dwrice*. 

(a)  Power  sources  shall  be  capable  of 
delivering  sufficient  current  to  energize 
all  electric  detonators  to  be  fired  with 
the  type  of  circuits  used.  Storage  or  dry 
cell  batteries  are  not  permitted  as  power 
sources. 

(b)  Blasting  machines  shall  be  tested, 
repaired,  and  maintained  in  accordance 
with  manufacturer's  instructions. 

(c)  Only  the  blaster  shall  have  the  key 
or  other  control  to  an  plertriral  firing 
device. 

§  56.6406    Duration  of  current  flow. 

If  any  part  of  a  blast  is  connected  in 
parallel  and  is  to  be  initiated  from 
powerlines  or  lighting  circuits,  the  time 
of  current  flow  shall  be  limited  to  a 
maximum  of  25  milliseconds.  This  can 
be  accomplished  by  incorporating  an 
arcing  control  device  in  the  blasting 
circuit  or  by  interrupting  the  circuit  with 
an  explosive  device  attached  to  one  or 
both  lead  lines  and  initiated  by  a  25- 
millisecond  delay  electric  detonator. 

§56.6407    Circuit  testing. 

A  blasting  galvanometer  or  other 
instrument  designed  for  testing  blasting 
circuits  shall  be  used  to  test  each  of  the 
following: 

(a)  Continuity  of  each  electric 
detonator  in  the  blasthole  prior  to 
stenuning  or  coimection  to  the  blasting 
line. 

(b)  Resistance  of  individual  series  or 
the  resistance  of  multiple  balanced 
series  to  be  connected  in  parallel  prior 
to  their  connection  to  the  blasting  line. 

(c)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonator 
series. 

(d)  Total  blasting  circuit  resistance 
prior  to  coimection  to  the  power  source. 

Nonelectric  Blasting 

§  56.6500    Damaged  Initiating  material. 

A  visual  check  of  the  completed 
circuit  shall  be  made  to  ensure  that  the 
components  are  properly  aligned  and 
connected.  Safety  fuse,  igniter  cord, 
detonating  cord,  shock  or  gas  tubing, 
and  similar  material  which  is  kinked, 
bent  sharply,  or  damaged  shall  not  be 
used. 

§  56.6501    Nonelectric  Initiation  systems. 

(a)  When  blasting  with  any 
nonelectric  initiation  system  where 
continuity  cannot  be  tested,  double 
trunklines  or  loop  systems  shall  be  used, 
except — 

(1)  When  blasting  with  safety  fuse 
and  caps; 

(2)  When  performing  secondary 
blasting;  or 

(3)  When  blasting  one  or  two  rows 
using  shock  tube. 


(b)  When  the  nonelectric  initiation 
system  uses  shock  tube — 

(1)  Connections  with  other  initiation 
devices  shall  be  secured  in  a  manner 
which  provides  for  uninterrupted 
propagation; 

(2)  Factory  made  units  shall  be  used 
as  assembled  and  shall  not  be  cut 
except  that  a  single  splice  is  permitted 
on  the  lead-in  tninkline  during  dry 
conditions;  and 

(3)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  site  when 
surface  delay  detonators  are  used. 

(c)  When  the  nonelectric  initiation 
system  uses  detonating  cord — 

(1)  The  line  of  detonating  cord 
extending  out  of  a  blasthole  shall  be  cut 
from  the  supply  spool  immediately  after 
the  attached  explosive  is  correctly 
positioned  in  the  hole: 

(2)  In  multiple  row  blasts,  the 
tninkline  layout  shall  be  designed  so 
that  the  detonation  can  reach  each 
blasthole  from  at  least  two  directions; 

(3)  Connections  shall  be  tight  and  kept 
at  right  angles  to  the  trunkline; 

(4)  Detonators  shall  be  attached 
securely  to  the  side  of  the  detonating 
cord  and  pointed  in  the  direction  in 
which  detonation  is  to  proceed; 

(5)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  area  when 
surface  delay  detonators  are  used;  and 

(6)  Lead-in  lines  shall  be  manually 
unreeled  if  connected  to  the  tnmklines 
at  the  blast  site. 

(d)  When  the  nonelectric  initiation 
system  uses  gas  tube,  continuity  of  the 
circuit  shall  be  tested  prior  to  blasting. 

Note:  At  56  FR ,  Sept.  12, 1991.  the 

effective  date  of  S  56.6501(a)  is  stayed  until 
October  1. 1992. 

§56.6502    Safety  fuse. 

(a)  The  burning  rate  of  each  spool  of 
safety  fuse  to  be  used  shall  be 
measured,  posted  in  locations  which 
will  be  conspicuous  to  safety  fuse  users, 
and  brought  to  the  attention  of  all 
persons  Involved  with  the  blasting 
operation. 

(b)  When  firing  with  safety  fuse 
ignited  individually  using  handheld 
lighters,  the  safety  fuse  shall  be  of 
lengths  which  provide  at  least  the 
minimum  burning  time  for  a  particular 
size  round,  as  specified  in  the  following 
table. 
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Table  E-1.— Saf  ety  Fuse— Minimum 
BuRh  iNG  Time 


Number  o(  holes  in  a 
round 


1 

2-5. 
6-10.. 
11  to  15- 


Mg^iinufB  buminQ  tme 


2  minutes.' 

2niinulM  40  seconds. 
3minules20  secorxls. 
5  minutes. 


■  For  eKampte.  at  le«st  a  36-irK^  lengtti  ol  40- 
secorxH>er-tooi  safety  fuse  or  at  least  a  48-irK^ 
lengtti  ot  30-secorK)-per*foot  safety  fuse  would  tiave 
to  be  used  to  aUow  sulboent  time  to  evacuate  ttie 
area  j 

(c)  Where  flyrocjc  might  damage 
exposed  safety  fuse,  the  blast  shall  be 
timed  so  that  all  safety  fuses  are  burning 
within  the  blasthofes  before  any 
blasthole  detonates. 

(d)  Fuse  shall  be  cut  and  capped  in 
dry  locations.         | 

(e)  Blasting  caps!  shall  be  crimped  to 
fuse  only  with  implements  designed  for 
that  purpose. 

(f)  Safety  fuse  sHall  be  Ignited  only 
after  the  primer  and  the  explosive 
material  are  securely  in  place. 

(g)  Safety  fuse  shall  be  ignited  only 
with  devices  designed  for  that  purpose. 
Carbide  lights,  liqiiefied  petroleum  gas 
torches,  and  cigarejtte  lighters  shall  not 
be  used  to  light  salety  fuse. 

(h)  At  least  two  Mrsons  shall  be 
present  when  lighting  safety  fuse,  and 
no  one  shall  light  qiore  than  15 

more  than  15  holes 
fired,  electric 
iter  cord  and 
ir  nonelectric 
hall  be  used. 


individual  fuses, 
per  person  are  to 
initiation  systems, 
connectors,  or  oth 
initiation  systems 

Extraneous  Electril 


§56.6600    Loading  I 

If  extraneous  electricity  is  suspected 
in  an  area  where  electric  detonators  are 
used,  loading  shall  be  suspended  until 
tests  determine  thi  t  stray  current  does 
not  exceed  0.05  an  peres  through  a  1- 
ohm  resister  when  measured  at  the 
location  of  the  eletjtric  detonators.  If 
greater  levels  of  extraneous  electricity 
are  found,  the  sou^  shall  be 
determined  and  n<^  loading  shall  take 
place  until  the  conation  is  corrected. 

§56.6601    Grounding. 

Electric  blasting  circuits,  including 
powerline  sources  iwhen  used,  shall  not 
be  grounded.         I 

§56.6602    Static  a4ctrtclty  dtesipation 
during  kMding. 

When  explosive]  material  is  loaded 
pneumatically  or  dropped  into  a 
blasthole  in  a  manner  that  could 
generate  static  ele:tricity — 

(a)  An  evaluatio  n  of  the  potential 
static  electricity  hi  izard  shall  be  made 


and  any  hazard  shall  be  eliminated 
before  loading  begins; 

(b)  The  loading  hose  shall  be  of  a 
semiconductive  type,  have  a  \otal  of  not 
more  than  2  megohms  of  resistance  over 
its  entire  length  and  not  less  than  1000 
ohms  of  resistance  per  foot; 

(c)  Wire-countered  hoses  shall  not  be 
used; 

(d)  Conductive  parts  of  the  loading 
equipment  shall  be  bonded  and 
groimded  and  grounds  shall  not  be  made 
to  other  potential  sources  of  extraneous 
electricity;  and 

(e)  plastic  tubes  shall  not  be  used  as 
hole  liners  if  the  hole  contains  an 
electric  detonator. 

§56.6603    Air  gap. 

At  least  a  15-foot  air  gap  shall  be 
provided  between  the  blasting  circuit 
and  the  electric  power  source. 

§  56.6604    Precautions  during  storms. 

During  the  approach  and  progress  of 
an  electrical  storm,  blasting  operations 
shall  be  suspended  and  persons 
withdrawn  from  the  blast  area  or  to  a 
safe  location. 

§56.6605    Isolation  of  blasting  circuits. 

Lead  wires  and  blasting  lines  shall  be 
isolated  and  insulated  from  power 
conductors,  pipelines,  and  railroad 
tracks,  and  shall  be  protected  from 
soiu-ces  of  stray  or  static  electricity. 
Blasting  circuits  shall  be  protected  from 
any  contact  between  Tiring  lines  and 
overhead  powerlines  which  could  result 
from  the  force  of  a  blast. 

Equipment  Tools 

§  56.6700    NonsparKIng  tools. 

Only  nonsparking  tools  shall  be  used 
to  open  containers  of  explosive  material 
or  to  punch  holes  in  explosive 
cartridges. 

§  56.6701    Tamping  and  loading  pole 
requirements. 

Tamping  and  loading  poles  shall  be  of 
wood  or  other  nonconductive, 
nonsparking  material.  Couplings  for 
poles  shall  be  nonsparking. 

Maintenance 

§56.6800    Storage  facilities. 

When  repair  woric  which  could 
produce  a  spark  or  flame  is  to  be 
performed  on  a  storage  facility — 

(a)  The  explosive  material  shall  be 
moved  to  another  facility,  or  moved  at 
least  50  feet  from  the  repair  activity  and 
monitored;  and 

(b)  The  facility  shall  be  cleaned  to 
prevent  accidental  detonation. 


§56j6801    VeMde  repair. 

Vehicles  containing  explosive 
material  and  oxidizers  shall  not  be 
taken  into  a  repair  garage  or  shop. 

§56.6802    BuWc  delivery  veWdes. 

No  welding  or  cutting  shall  be 
performed  on  a  bulk  delivery  vehicle 
until  the  vehicle  has  been  washed  down 
and  all  explosive  material  has  been 
removed.  Before  welding  or  cutting  on  a 
hollow  shaft  the  shaft  shall  be 
thoroughly  cleaned  inside  and  out  and 
vented  with  a  minimum  V^  inch  diameter 
opening  to  allow  for  sufTicient 
ventilation. 

§56.6803    Blasting  lines. 

Permanent  blasting  lines  shall  be 
properly  supported.  All  blasting  lines 
shall  be  insulated  and  kept  in  good 
repair. 

General  Requirements 

§  56.6900    Damaged  or  deteriorated 
explosive  material. 

Damaged  or  deteriorated  explosive 
material  shall  be  disposed  of  in  a  safe 
manner  in  accordance  with  the 
instructions  of  the  manufacturer. 

§  56.6901    Biadc  powder. 

(a)  Black  powder  shall  be  used  for 
blasting  only  when  a  desired  result 
cannot  be  obtained  with  another  type  of 
explosive,  such  as  in  quarrying  certain 
types  of  dimension  stone. 

(b)  containers  of  black  powder  shall 
be — 

(1)  Nonsparking; 

(2)  Kept  in  a  totally  enclosed  cargo 
space  while  being  transported  by  a 
vehicle; 

(3)  Securely  closed  at  all  times 
when — 

(i)  Within  50  feet  of  any  magazine  or 
open  flame, 

(ii)  Within  any  building  in  which  a 
fuel-fired  or  exposed-element  electric 
heater  is  operating,  or 

(iii)  In  an  area  where  electrical  or 
incandescent-particle  sparks  could 
result  in  powder  ignition;  and 

(4)  Opened  only  when  the  powder  is     ■ 
being  transferred  to  a  blasthole  or 
another  container  and  only  in  locations 
not  Usted  in  paragraph  (b)(3)  of  this 
section. 

(c)  Black  powder  shall  be  transferred 
from  containers  only  by  pouring. 

(d)  Spills  shall  be  cleaned  up  promptly 
with  nonsparking  equipment. 
Contaminated  powder  shall  be  put  into 
a  container  of  water  and  shall  be 
disposed  of  promptly  after  the  granules 
have  disintegrated,  or  the  spill  area  shall 
be  flushed  promptly  with  water  until  the 
granules  have  disintegrated  completely. 
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(e)  Misfires  shall  be  disposed  of  by 
washing  the  stemming  and  powder 
charge  from  the  blasthole,  and  removing 
and  disposing  of  the  initiator  in 
accordance  with  the  requirement  for 
damaged  explosives. 

(f)  Holes  shall  not  be  reloaded  for  at 
least  12  hours  when  the  blastholes  have 
failed  to  break  as  planned. 

f  56.6902    Excessiv*  temperaturts. 

(a)  Where  heat  could  cause  premature 
detonation,  explosive  material  shall  not 
be  loaded  into  hot  areas,  such  as  kilns 
or  sprung  holes. 


(b)  Special  precautions  shall  be  used 
when  blasting  sulfide  ores  that  react 
with  explosive  material  or  stemming  in 
blanthnlps. 

Note:  At  56  FR ,  Sept.  12. 1991.  the 

elective  date  of  §  S6.6802(b)  is  stayed  until 
October  1. 1992. 

§  56.6903    Burning  Mplotiv*  mat«rfaL 

If  explosive  material  is  suspected  of 
burning  at  the  blast  site,  persons  shall 
be  evacuated  from  the  endangered  area 
and  shall  not  return  for  at  least  one  hour 
after  the  burning  or  suspected  burning 
has  stopped. 


Note:  At  56  FR ,  Sept.  12. 1991.  the 

effective  date  of  i  56.903  is  stayed  until 
October  1. 1992. 

§  56.6904    Smoke  ww  open  flMnoe. 

Smoking  and  use  of  open  flames  shall 
not  be  permitted  within  50  feet  of 
explosive  material  except  when 
separated  by  permanent 
noncombustible  barriers.  This  standard 
does  not  apply  to  devices  designed  to 
ignite  safety  fuse  or  to  heating  devices 
which  do  not  create  a  fire  or  explosion 
hazard. 

Appendix  I  to  Subpart  &— MSHA  Tables 
of  Distances 


Table  1— Surface  Storage  of  Explosive  Material 


Quantity  of  exploeive  material  (pounds) 

Mininxim  separation  distances  (feet) 

electric  substations 

Not  over 

Barricaded 

Barricaded 

UnbwTteaded 

UnDmTKmOmM 

5 _ 

70 

90 

110 

125 

140 

150 

170 

190 

200 

216 

235 

255 

270 

295 

320 

340 

355 

,   .     375 

390 

400 

425 

450 

470 

490 

505 

545 

580 

635 

685 

730 

770 

800 

835 

865 

875 

885 

900 

940 

975 

1.055 

1.130 

1.205 

1^75 

1.340 

1,400 

1.480 

1.516 

1.565 

1,610 

1.656 

1.695 

1.730 

1.780 

1.790 

140 

180 

220 

280 

280 

300 

340 

300 

400 

430 

470 

510 

540 

SOO 

640 

660 

710 

750 

780 

800 

860 

800 

940 

880 

1,010 

1.080 

1.180 

1.270 

U70 

1.460 

1.540 

1.600 

1.670 

1.730 

1.750 

1.770 

1,800 

1,880 

1.950 

^000 

2,000 

2.000 

2.000 

2.000 

2,000 

2.000 

2.000 

2.000 

2,000 

2.000 

^000 

2,000 

?XKIO 

2,000 

6 
8 

10 

11 

12 

14 

15 

16 

18 

10 

21 

23 

24 

27 

29 

31 

32 

33 

35 

36 

39 

41 

43 

44 

45 

49 

52 

58 

61 

66 

68 

72 

75 

78 

82 

87 

90 

04 

96 

105 

112 

110 

124 

129 

135 

140 

146 

150 

155 

160 

166 

170 

175 

180 

12 

10                                                   

16 

20                                             

20 

30 _„ „..      _..  

22 

40 ~ .- -• 

24 

60          ,     ,    , „ , 

26 

75                      _ 

30 

100      .      -  .     

32 

125  .      ■ _   ._    .  — 

36 

150  .. „    _   

38 

200 - 

250 

42 

46 

300                                                                             .                                               ,       n    , 

48 

400                         ^ 

54 

500                           ...-X.. 

66 

600              ..™_..... — ~ -..  .~     ~  -. 

62 

700           .™  „ _ „_„_„__ -.... ..... 

64 

800 .„   . ..  

66 

900 

70 

72 

1,200  .. ™ _  .-  

78 

1  400  ' .  

82 

1 600   -  - 

86 

88 

2,000   .~  .'.  . -..  -      

90 

2,500   ~.  .™ ~ - ~.~ „„„.„...  _ -.— 

98 

104 

4  000                     .   .„„ .„  „ 

116 

sooo                .    „..„ _„   

122 

6,000 -  . 

130 

7000                             

136 

144 

flonn                        ■ ,-„-, 

150 

innnn                     _ 

156 

12000                               "      ■ 

164 

14  000                          i.  i 

174 

16000 "  ' 

180 

inooo 

188 

20000 

196 

25000      _   ~._.     .-   ..—   ._~~..     _.  ~    ..  ~.   .,  J 

210 

30  000            _  „.™„    _...„___.      _. __._-   ~    . 

224 

35  000               _  ..  .   «... 

238 

248 

45000 r. t "  -  

258 

50  000                      ..«...«« ...... «- «.     .—   — — 

270 

unno       .               «....«,..„««.....„...«.., -.-...«««. „...«.«..«.-,..-«. 

280 

An  noo                    „„...«« «,..«   .....„...« 

290 

AC  000                                       ,  .-, 

300 

70  000                     .  ««.  .««...«...«...«™.......     «.  .«   .—,..-...«.«. 

310 

7^000 

320 

fin  000                              J  .11... i.TT , 

330 

05000         1 -   — •' «.««-«— — ™. 

340 

on  000                 ^ .« »....»..-  «  M».».....».»»..  -...« 

350 

95,000 - • 

360 
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100.000. 
110.000. 
120.000. 
130.000.. 
140.000. 
150.000. 
160,000. 
170.000. 
1S0.000. 
190.000. 
200.000. 
210,000 . 
230,000. 
2S0.000. 


275,000 . 
300.000. 


Table  1— Surface  Storage  of  Explosive  Material— Continued 


OuanMy  01  expiosiye  materiai  (pounds) 


Not  over 


Minimum  separalion  dMance*  (toet) 


From  mine  txjildings,  dams  and 
electric  sut>stations 


Barricaded 


1,815 
1.B3S 
1.655 
1,875 
1.890 
1.900 
1.935 
1.965 
1.990 
2.010 
2,030 
2,055 
2.100 
2.155 
2.215 
2,275 


Urtbarricaded 


aooo 

2.000 
2,000 
2.000 
2.000 
2.000 
2,000 
2.000 
2.000 
2,010 
2,030 
2.055 
^100 
^155 
2,215 
2.275 


Betwmen  magazines 


Barricaded 


185 
195 
205 
215 
225 
235 
245 
255 
265 
275 
285 
295 
315 
335 
360 
385 


Unbamcaded 


370 
390 
410 
430 
450 
470 
490 
SIC 
530 

sso 

S70 
590 
630 
670 
TfO 
770 


For  purposes  of  tte  Iab4e.  "barricacled"  means  that  the  storage  fadBy  containing  explosive  material  is  screened  effectively  by  a  natural  barricade  or  an  artificial 
baincade  cooastmg  of  a  fwund  or  revetted  wall  of  earth  with  a  minimum  thickness  of  three  feet. 


Table  2— MSHA  T/  iBle  of  Separation 

DiST  kNCES 


Quantity 

of 
ammorv- 

um 
nitrate 

of 

blasting 

agents 

(pounds) 


Not 
(Ner 


Storage  fapities. 
minimum 

delancei 


bamcadec 


separation 
when 
>  (feet) 


AmmoTMim 
niiraie 


too 

300 

600 -... 

1.000...... 

1.600 

2.000 

3.000 

4.000 

6,000 

6J3O0- 

10,000.- 
12.000.- 
16.000... 
20,000  - 
25,000... 
30,000 ... 
35.000  -.. 
40.000 .... 
45,000... 
50.000 .... 
55,000 .... 
60,000 .... 
70.000 .... 
80.000 .... 
90.000 .... 
1(X),000. 
120.000. 
140,000. 
160.000. 
180.000. 
200.000. 
220.000. 
250.000. 
275,000. 
300,000. 


3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
18 
19 
20 
21 
22 
23 
24 
2S 
26 
28 
30 
32 
34 
37 
40 
44 
48 
52 
56 
60 
64 


Blasting 
agents 


n 

14 
18 
22 
25 
29 
32 
36 
40 
43 
47 
50 
54 
58 
65 
68 
72 
76 
79 
83 
86 
90 
94 
101 
106 
115 
122 
133 
144 
158 
173 
187 
202 
216 
230 


Minimum 
thickness  of 

artificial 
barricades' 

(inches) 


12 
12 

12 
12 
12 
12 
15 
15 
15 
20 
20 
20 
25 
25 
25 
30 
30 
30 
35 
35 
35 
35 
40 
40 
40 
40 
50 
50 
50 
50 
50 
60 
60 
60 
60 


■  Wtien  the  ammoniui^  nitrate  or  biastng  agents 
are  not  barricaded,  the  ^stances  shown  in  the  table 
must  be  muibpiied  by  sea 


«  For  purposes  of  this  table  "t>arricaded"  mearw 
that  tt>e  storage  facility  is  screened  effectually  by  a 
natural  barrxade  or  an  artificial  barncade  consisting 
of  amount  or  revetted  wall  or  earth  with  the  pre- 
scribed minimum  ttiickness. 

Note:  At  56  FR ,  Sept.  12. 1991. 

appendix  I  to  subpart  E  of  part  56  is  stayed 
until  October  1, 1992. 

12.  Sections  56.7055  and  56.7056  of 
subpart  F  which  were  added  on  January 
1&  1991  (56  FR  2096),  are  stayed  until 
November  1, 1991,  and  revised  as  of  that 
date  to  read  as  follows: 

Subpart  F— Drilling  and  Rotary  Jet 
Piercing 

§  56.7055    Intersecting  hole*. 

Holes  shall  not  be  drilled  where  there 
is  a  danger  of  intersecting  a  mistired 
hole  or  a  hole  containing  explosives 
blasting  agents,  or  detonators. 

§56.7056    Collaring  in  bootlegs. 

Holes  shall  not  be  collared  in 
bootlegs. 

PART  57— {AMENDEDl 

Subparts  E  and  F  of  part  57, 
subchapter  N.  chapter  L  title  30  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

957.6000    (SUyed  In  part] 

1.  Stay  the  effective  date  of  definition 
of  "blast  site"  in  revised  §  57.6000  until 
October  1. 1992. 

§57.6130    [Stayed  m  part] 

2.  Stay  the  effective  date  of  the  first 
sentence  in  paragraph  (b)  of  revised 

§  57.6130  until  October  1. 1992. 


§  57.6131    [Stayed  In  part] 

3.  Stay  the  effective  date  of  paragraph 
{a){l)  of  revised  §  57.6131  until  October 
1. 1992. 

§57.6202    [Stayed  in  part] 

4:  Stay  the  effective  date  of  paragraph 
{a)(l)  of  revised  §  57.6202  until  October 
1, 1992. 

§57.6304    [Stayed  in  part] 

5.  Stay  the  effective  date  of  paragraph 
(b)  of  revised  §  57.6304  until  October  1. 
1992. 

§57.6306    [Stayed  in  part] 

6.  Stay  the  effective  date  of  revislW 
§  57.6306  until  October  1. 1992. 

§  57.6501    [Stayed  In  part] 

7.  Stay  the  effective  date  of  paragraph 

(a)  of  revised  §  57.6501  imtil  Oictober  1. 
1992. 

§57.6902    [Stayed  In  part] 

8.  Stay  the  effective  date  of  paragraph 

(b)  of  revised  §  57.6902  until  October  1. 
1992. 

§57.6903    [Stayed] 

9.  Stay  the  effective  date  of  revised 
§  57.6903  until  October  1, 1992. 

Appendix  I  to  Subpart  E  (Stayed] 

10.  Stay  the  effective  date  of  revised 
Appendix  I  to  subpart  E  until  October  1. 
1992. 

11.  As  of  November  1, 1991  subpart  E 
is  revised  to  read  as  set  forth  below. 

PART  57— SAFETY  AND  HEALTH 
STANDARDS— UNDERGROUND 
METAL  AND  NONMETAL  MINES 
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Subpart  E— Exploatvss 


Sec. 

57.aooo 


DefinitiflDt. 


Storage — Surface  and  Underground 

57.6100  Separation  of  stored  explosive 
material. 

57.6101  Areas  around  explosive  material 
storage  facilities. 

57.6102  Explosive  material  storage 
practices. 

Storage — Surface  Only 

57.6130  Explosive  material  storage  facilities. 

57.6131  Location  of  explosive  material 
storage  facilities. 

57.6132  Magazine  requirements. 

57.6133  Powder  chests. 
57.6140    Magazine  location. 

Storage — Uadeign>und  Only 

57.6160    Main  facilities. 
57^61    Auxiliary  facilities. 

TranspoftalioB — Surface  and  Undergroimd 

57.6200    Delivery  to  storage  or  blast  site 

areas. 
57,^9201    Separation  of  transported  explosive 

materiaL 

57.6202  Vehicles. 

57.6203  Locomotives. 

57.6204  Hoists. 

57.6205  Conveying  explosives  by  hand. 
57.6220    Maintenance  and  operation  of 

transport  vehicles. 

Use — Surface  and  Underground 

57.6300  Control  of  blasting  operations. 

57.6301  Blasthole  obstruction  check. 

57.6302  Explosive  material  protection. 

57.6303  Initiation  preparation. 

57.6304  Primer  protection. 
573305  Unused  explosive  material. 

57.6306  Loading  and  blasting. 

57.6307  Drill  stem  loading. 
57.6306    Initiation  systems. 

57.6309  Fuel  oil  requirements  for  ANFO. 

57.6310  Misfire  waiting  period. 

57.6311  Handling  of  misfires. 

57.6312  Secondary  blasting. 

57.6313  Blast  site  security. 
57.6320  Blasthole  charging. 

Use — Surface  Only 

57.6330  Protection  of  personnel  at  blast  site. 

57.6331  Burning  charges. 

Use — Underground  Only 

57.6375    Loading  and  blast  site  restrictions. 
57.6382    Blasting  in  shafts  or  winzes. 

Electric  Blasting — Surface  and  Underground 

57.6400  Compatibility  of  electric  detonators. 

57.6401  Shunting. 

57.6402  Deenergized  circuits  near 
detonators. 

57.8403    Branch  circuits. 

57.6404  Separation  of  blasting  circuits  from 
power  source. 

57.6405  Firing  devices. 

57.6406  Duration  of  current  flow. 

57.6407  Circuit  testing. 

Nonelectric  Blasting — Smtmce  sad 
UiMlai:gnNuid 

57.6500    Damaged  initiating  materiaL 


Sfic 

57.6501  Nonelectric  initiation  systems. 

57.6502  Safely  hise. 

Extraneous  Electricity — Surface  and 
UndergrooBd 

57.6600  Loading  practices. 

57.6601  Grounding. 

57.6002    Static  electricity  dissipation  during 

loading. 
57.6603    Air  gap. 

574604    Precautions  during  storms. 
57.6605    Isolaticr.  of  blasting  circuits. 

Equipmentfroob — Surface  and  Underground 

57.6700  Nonsparking  tools. 

57.6701  Tamping  and  loading  pole 
requirements. 

Maintenance — Surface  and  Underground 

57.6600  Storage  facilities. 

57.6601  Vehicle  repair. 

57.6802  Bulk  delivery  vehicles. 

57.6803  Blasting  lines. 

General  Requirements— Surface  and 
Underground 

57.6900  Damaged  or  deteriorated  explosive 
material. 

57.6901  Black  powder. 

57.6902  Excessive  temperatures. 

57.6903  Burning  explosive  material. 

57.6904  Smoking  and  open  flames. 

General  Requirements — Underground  Oidy 

57.6960    Mixing  of  explosive  material. 

Appendix  I  to  Subpart  E— MSHA  Tables 
of  Distances 

Authority:  30  U.S.C.  811. 956.  and  961. 

Subpart  E—ExpkMivee 

§57.6000    Definitions. 

The  following  definitions  apply  in  this 
subpart 

Attended.  Presence  of  an  individual  or 
continuous  monitoring  to  prevent 
unauthorized  entry  or  access.  In 
addition,  areas  containing  explosive 
material  at  underground  areas  of  a  mine 
can  be  considered  attended  when  all 
access  to  the  underground  areas  of  the 
mine  is  secured  from  unauthorized 
entry.  Vertical  shafts  shall  be 
considered  secure.  Inclined  shafts  or 
adits  shall  be  considered  secure  when 
locked  at  the  surface. 

Blast  area.  The  area  in  which 
concussion  (shock  wave),  flying 
material  or  gases  from  an  explosion 
may  cause  injury  to  persons.  In 
determining  die  blast  area,  the  following 
factors  shall  be  considered: 

(1)  Geology  or  material  to  be  blasted. 

(2)  Blast  pattern. 

(3)  Burden,  depth,  diameter,  and  angle 
of  the  hole*. 

(4)  Blasting  experience  of  the  mine. 
(5]  Delay  system,  powder  factor,  and 

pounds  per  delay. 

(6)  Type  and  amount  of  explosive 
material. 


(7)  Type  and  amount  of  stemming. 

Blast  site.  The  area  where  explosive 
material  is  handled  during  loading, 
including  the  perimeter  formed  by  the 
blastfaoies  and  50  feet  in  all  directions 
from  loaded  holes.  The  SO-foot 
requirement  also  applies  in  all  directions 
along  the  full  depth  of  the  hole.  In 
imdergroond  mines,  15  feet  of  solid  rib 
or  pillar  can  be  substituted  for  the  50- 
foot  distance. 

Blasting  agent.  Any  substance 
classified  as  a  blasting  agent  by  the 
Department  of  Transportation  in  49  CFR 
173.114(a).  This  document  is  available  at 
any  MSHA  Metal  and  Nonmetal  Safety 
and  Health  district  office. 

Detonating  cord.  A  flexible  cord 
containing  a  center  core  of  high 
explosives  which  may  be  used  to  initiate 
other  eiqilosives. 

Detonator.  Any  device  containing  a 
detonating  charge  used  to  initiate  an 
explosive.  These  devices  include  electric 
or  nonelectric  instantaneous  or  delay 
blasting  caps,  and  delay  ooimectors.  The 
term  "detonator"  does  not  include 
detonating  cord.  Detonators  may  be 
either  "Class  A"  detonators  or  "Class 
C"  detonators,  as  classified  by  the 
Department  of  Transportation  in  49  CFR 
173.53,  and  173.100.  This  document  is 
available  at  any  MSHA  Metal  and 
Noimietal  Safety  and  Health  district 
office. 

Emulsion.  An  explosive  material 
containing  siibstantial  amoiuits  of 
oxidizers  dissolved  in  water  droplets, 
surrounded  by  an  immiscible  fuel. 

Explosive.  Any  substance  classified 
as  an  explosive  by  the  Department  of 
Transportation  in  49  CFR  173.53, 173.88. 
and  173.100.  This  document  is  available 
at  any  MSHA  Metal  and  Nonmetal 
Safety  and  Health  district  office. 

Explosive  material.  Explosives, 
blasting  agents,  and  detonators. 

Flash  point  The  minimum 
temperature  at  which  sufficient  vapor  is 
released  by  a  liquid  to  form  a  flammable 
vapor-air  mixture  near  the  surface  of  the 
liquid. 

Igniter  cord.  A  fuse  that  bums 
progressively  along  its  length  with  an 
external  flame  at  the  zone  of  burning, 
used  for  lighting  a  series  of  safety  fuses 
in  a  desired  sequence. 

Laminated  partition.  A  partition 
composed  of  the  following  material  and 
minimum  nominal  dimensions:  Vi  inch 
thick  plywood  Vt  inch  thick  gypsum 
wallboard.  Vt  inch  thick  low  carbon 
steel  and  ¥t  inch  thick  plywood,  bonded 
together  in  that  order.  Other 
combinations  of  materials  may  be  used, 
such  as  plywood  wood  or  gypsum 
wallboard  as  insulators,  and  steel  or 
wood  as  structural  elements,  provided 
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that  the  partition  is  equivalent  to  a 
laminated  partition  for  both  insulation 
and  structural  purposes  as  determined 
by  appropriate  testjng.  The  Institute  of 
Makers  of  Explosives  (IME)  22  container 
or  compartment,  dwcribed  in  IME 
Safety  Library  PubBcation  22  (Jan.  1985), 
meets  the  criteria  of  a  laminated 
partition.  This  docMment  is  available  at 
any  MSHA  Metal  dnd  Nonmetal  Safety 
and  Health  district  office. 

Loading.  Placing  explosive  material 
either  in  a  blasthol^  or  against  the 
material  to  be  blasted. 

Misfire.  The  complete  or  partial 
failure  of  explosiva  material  to  detonate 
as  planned.  The  teip  also  is  used  to 
describe  the  explo^ve  material  itself 
that  has  failed  to  detonate. 

Multipurpose  dry-chemicaJ  fire 
extinguisher.  An  extinguisher  having  a 
rating  of  at  least  2-^:10-B:C  and 
containing  a  nominfal  4.5  pounds  or  more 
of  dry-chemical  ag^nt. 

Primer.  A  unit,  package,  or  cartridge 
of  explosives  whic^  contains  a 
detonator  and  is  uaed  to  initiate  other 
explosives  or  blasting  agents. 

Safety  switch.  A  switch  that  provides 
shunt  protection  in  blasting  circuits 
between  the  blast  lite  and  the  switch 
used  to  connect  a  power  source  to  a 
blasting  circuit 

Slurry.  An  exploiive  material 
containing  substan  tial  portions  of  a 
liquid,  oxidizers,  ai  id  fuel,  plus  a 
thickener. 

Water  gel.  An  e^^plosive  material 
containing  substan  tial  portions  of  water, 
oxidizers,  and  fuel,  plus  a  cross-linking 
agent. 

Note.  At  56  FR Sept.  12, 1991,  the 

effective  date  of  the  ( lefinition  of  "blast  site" 
in  S  57.6000  is  stayedj  until  October  1. 1992. 

Storage — Surface  #nd  Underground 

§57.6100    Separation  of  stored  exptosiv* 
materiaL 

(a)  Detonators  shall  not  be  stored  in 
the  same  magazine  with  other  explosive 
material.  J 

(b)  When  storedj  in  the  same 
magazine,  blasting  agents  shall  be 
separated  from  explosives,  safety  fuse, 
and  detonating  cotd  to  prevent 
contamination. 

§  57.6101    Ar«as  arkund  explosiv*  material 
storage  facilHiM.    | 

(a)  Areas  surrounding  storage 
facilities  for  explosive  material  shall  be 
clear  of  rubbish,  bhish.  dry  grass,  and 
trees  for  25  feet  in  all  directions,  except 
that  Uve  trees  10  f4et  or  taller  need  not 
be  removed. 

(b)  Other  combijstibles  shall  not  be 
stored  or  allowed  to  accumulate  within 
50  feet  of  explosive  material. 
Combustible  liquii  Is  shall  be  stored  in  a 


manner  that  ensures  drainage  will  occur 
away  from  the  explosive  material 
storage  facility  in  case  of  tank  rupture. 

§  57.6102    Explosiv*  material  storage 
prac  ticca. 

(a)  Explosive  material  shall  be — 

(1)  Stored  in  a  manner  to  facilitate  use 
of  oldest  stocks  first; 

(2)  Stored  according  to  brand  and 
grade  in  such  a  manner  as  to  facilitate 
identification;  and 

(3)  Stacked  in  a  stable  manner  but  not 
more  than  8  feet  high. 

(b)  Explosives  and  detonators  shall  be 
stored  in  closed  nonconductive 
containers  except  that  nonelectric 
detonating  devices  may  be  stored  on 
nonconductive  racks  provided  the  case- 
insert  instructions  and  the  date-plant- 
shift  code  are  maintained  with  the 
product. 

Storage — Surface  Only 

§  57.6130    Explosive  material  storage 
facWtiea. 

(a)  Detonators  and  explosives  shall  be 
stored  in  magazines. 

(b)  Packaged  blasting  agents  shall  be 
stored  in  a  magazine  or  other  facility 
which  is  ventilated  to  prevent  dampness 
and  excessive  heating,  weather- 
resistant,  and  locked  or  attended. 
Facilities  other  than  magazines  used  to 
store  blasting  agents  shall  contain  only 
blasting  agents. 

(c)  Bulk  blasting  agents  shall  be  stored 
in  weather-resistant  bins  or  tanks  which 
are  locked,  attended,  or  otherwise 
inaccessible  to  unauthorized  entry. 

(d)  Facilities,  bins  or  tanks  shall  be 
posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach. 

Note:  At  56  FR .  Sept.  12. 1991.  the 

effective  date  of  the  first  sentence  in 

S  57.6130(b)  is  stayed  until  October  1. 1992. 

§  57.6131    Location  of  axploaiv*  material 
storage  faciNtiea. 

Storage  facilities  for  any  explosive 
material  shall  be — 

(1)  Located  in  accordance  with 
Appendix  I  for  subpart  E — MSHA 
Tables  of  Distances.  However,  where 
there  is  not  sufficient  area  at  the  mine 
site  to  allow  compliance  with  appendix 
I,  storage  facilities  shall  be  located  so 
that  the  forces  generated  by  a  storage 
facility  explosion  will  not  create  a 
hazard  to  occupants  in  mine  buildings 
and  will  not  damage  mine  openings, 
mine  ventilation  fans,  dams,  or  electric 
substations;  and 

(2)  Detached  structures  located 
outside  the  blast  area  and  a  sufficient 
distance  from  powerlines  so  that  the 


powerlines,  if  damaged,  would  not 
contact  the  magazines. 

(b)  Operators  should  also  be  aware  of 
regulations  affecting  storage  facilities  in 
27  CFR  part  55. 

Note:  At  56  FR .  Sept.  12, 1991.  the 

effective  date  of  i  57.6131(a)(1)  is  stayed  until 
October  1, 1992. 

§  57.6132    Magazin*  requirements. 

(a)  Magazines  shall  be — 

(1)  Structurally  sound: 

(2)  Noncombustible  or  the  exterior 
covered  with  fire-resistant  material; 

(3)  Bullet  resistant; 

(4)  Made  of  nonsparking  material  on 
the  inside; 

(5)  Ventilated  to  control  dampness 
and  excessive  heating  within  the 
magazine; 

(6)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach,  so  located 
that  a  bullet  passing  through  any  of  the 
signs  will  not  strike  the  magazine; 

(7)  Kept  clean  and  dry  inside; 

(8)  Unlighted  or  lighted  by  devices 
that  are  specifically  designed  for  use  in 
magazines  and  which  do  not  create  a 
fire  or  explosion  hazard; 

(9)  Unheated  or  heated  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard; 

(10)  Locked  when  unattended;  and 

(11)  Used  exclusively  for  the  storage 
of  explosive  material  except  for 
essential  nonsparking  equipment  used 
for  the  operation  of  the  magazine. 

(b)  Metal  magazines  shall  be  equipped 
with  electrical  bonding  connections 
between  all  conductive  portions  so  the 
entire  structure  is  at  the  same  electrical 
potential.  Suitable  electrical  bonding 
methods  include  welding,  riveting,  or  the 
use  of  securely  tightened  bolts  where 
individual  metal  portions  are  joined. 
Conductive  portions  of  nonmetal 
magazines  shall  be  grounded. 

(c]  Electrical  switches  and  outlets 
shall  be  located  on  the  outside  of  the 
magazine. 

§57.6133    Powrdor  chests. 

(a)  Powder  chests  (day  boxes)  shall 
be— 

(1)  Structurally  sound,  weather- 
resistant,  equipped  with  a  lid  or  cover, 
and  with  only  nonsparking  material  on 
the  inside; 

(2)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach; 

(3)  Located  out  of  the  blast  area  once 
loading  has  been  completed; 
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(4)  Locked  or  attended  when 

containing  explosive  material;  and 

(5)  Emptied  at  the  end  of  each  shift 
with  the  contents  returned  to  a 
magazine  or  other  storage  facility,  or 
attended. 

(b)  Detonators  shall  be  kept  in 
separate  chests  from  explosives  or 
blasting  agents,  except  if  separated  by  4 
inches  of  hardwood,  laminated  partition, 
or  equivalent 

§57.6140    Magazine  location. 

Magazines  shall  be  located  in 
accordance  with  the  current  American 
Table  of  Distances  for  storage  of 
explosives. 

Note:  At  56  FR ,  Sept  12. 1991. 

S  57.6140  is  effective  until  October  1, 1992, 
unless  terminated  earlier  by  Federal  Register 
notice. 

Storage — Underground  Only 

§57.6160    Main  faciUtias. 

(a)  Main  facilities  used  to  store 
explosive  material  undergrotmd  shall  be 
located — 

(1)  In  stable  or  supported  ground; 

(2)  So  that  a  fire  or  explosion  in  the 
storage  facilities  will  not  prevent  escape 
from  the  mine,  or  cause  detonation  of 
the  contents  of  another  storage  facility; 

(3)  Out  of  the  line  of  blasts,  and 
protected  from  vehicular  traffic,  except 
that  accessing  the  facility; 

(4)  At  least  200  feet  from  work  places 
or  shafts: 

(5)  At  least  50  feet  from  electric 
substations; 

(6)  A  safe  distance  from  trolley  wires; 
and 

(7)  At  least  25  feet  from  detonator 
storage  facilities. 

(b)  Main  facilities  used  to  store 
explosive  material  underground  shall 
be— 

(1)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  any  approach; 

(2)  Used  exclusively  for  the  storage  of 
explosive  material  and  necessary 
equipment  associated  with  explosive 
material  storage  and  delivery: 

(i)  Portions  of  the  facility  used  for  the 
storage  of  explosives  shall  only  contain 
nonsparking  material  or  equipment. 

(ii)  The  blasting  agent  portion  of  the 
facility  may  be  used  for  the  storage  of 
other  necessary  equipment. 

(3)  Kept  clean,  suitably  dry,  and 
orderly: 

(4)  Provided  with  unobstructed 
ventilation  openings: 

(5)  Kept  securely  locked  unless  all 
access  to  the  mine  is  either  locked  or 
attended:  and 

(6)  Unlighted  or  lifted  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard  and  which  are 


specifically  designed  for  use  in 
magazines. 

(c)  Electrical  switches  and  outlets 
shall  be  located  outside  the  facility. 

§  57.6161    AuxMwy  facilities. 

(a)  Auxiliary  facilities  used  to  store 
explosive  material  near  work  places 
shall  be  wooden,  box-type  containers 
equipped  with  covers  or  doors,  or 
facilities  constructed  or  mined-out  to 
provide  equivalent  impact  resistance 
and  confinement 

(b)  The  auxiliary  facilities  shall  be — 

(1)  Constructed  of  nonsparking 
material  on  the  inside  when  used  for  the 
storage  of  explosives; 

(2)  Kept  clean,  suitably  dry,  and 
orderly; 

(3)  Kept  in  repair; 

(4)  Located  out  of  the  line  of  blasts  so 
they  will  not  be  subjected  to  damaging 
shock  or  flyrock; 

(5)  Identified  with  warning  signs  or 
coded  to  indicate  the  contents  with 
markings  visible  from  any  approach: 

(6)  Located  at  least  15  feet  from  all 
haulageways  and  electrical  equipment, 
or  placed  entirely  within  a  mined-out 
recess  in  the  rib  used  exclusively  for 
explosive  material: 

(7)  Filled  with  no  more  than  a  one- 
week  supply  of  explosive  material; 

(8)  Separated  by  at  least  25  feet  from 
other  facilities  used  to  store  detonators; 
and 

(9)  Kept  securely  locked  unless  all 
access  to  the  mine  is  either  locked  or 
attended. 

Transportation — Surface  and   . 
Underground 

§  57.6200    Delivery  to  storage  or  l>iast  site 
areas. 

Explosive  material  shall  be 
transported  without  imdue  delay  to  the 
storage  area  or  blast  site. 

§  57.620 1    Separation  of  transported 
explosive  materlaL 

Detonators  shall  not  be  transported  on 
the  same  vehicle  or  conveyance  with 
other  explosives  except  as  foilours: 

(a)  Detonators  in  quantities  of  more 
than  1000  may  be  transported  in  a 
vehicle  or  conveyance  with  explosives 
or  blasting  agents  provided  the 
detonators  are — 

(1)  Maintained  in  the  original 
packaging  as  shipped  from  the 
manufacturer;  and 

(2}  Separated  from  the  explosives  or 
blasting  agents  by  4-inche8  of 
hardwood  laminated  partition,  or 
equivalent.  The  hardwood,  laminated 
partition,  or  equivalent  shall  be  fastened 
to  the  vehicle  or  conveyance. 

(b)  Detonators  in  quantities  of  1000  or 
fewer  may  be  transported  with 


explosives  or  blasting  agents  provided 
the  detonators  are — 

(1)  Kept  in  closed  containers:  and 

(2)  Separated  from  the  explosives  or 
blasting  agents  by  4-incfaes  of 
hardwood,  laminated  partition,  or 
equivalent.  The  hardwood,  laminated 
partition,  or  the  equivalent  shall  be 
fastened  to  the  vehicle  or  conveyance. 

§57.6202    VeNclee. 

(a)  Vehicles  containing  explosive 
material  shall  be — 

(1)  Structurally  sound  and  well- 
maintained; 

(2)  Equipped  writh  sides  and 
enclosures  higher  than  the  explosive 
material  being  transported  or  have  the 
explosive  material  seciued  to  a 
nonconductive  pallet; 

(3)  Equipped  with  a  cargo  space  that 
shall  contain  the  explosive  material 
(passenger  areas  shall  not  be  considered 
cargo  space); 

(4)  Equipped  with  at  least  two 
multipurpose  dry-chemical  fire 
extinguishers  or  one  such  extinguisher 
and  an  automatic  fire  suppression 
system; 

(5)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(6)  Occupied  only  by  persons 
necessary  for  handling  the  explosive 
material: 

(7)  Attended  or  the  cargo 
compartment  locked  at  surface  areas  of 
underground  mines,  except  when  parked 
at  the  blast  site  and  loading  is  in 
progress;  and 

(8)  Secured  while  parked  by  having — 
(i)  The  brakes  set, 

(ii)  The  wheels  chocked  if  movement 
could  occur;  and 

(iii)  The  engine  shut  off  unless 
powering  a  device  being  used  in  the 
loading  operation. 

(b)  Vehicles  containing  explosives 
shall  have — 

(1)  No  sparking  material  exposed  in 
the  cargo  space;  and 

(2)  Only  properly  secured  nonsparking 
equipment  in  die  cargo  space  with  the 
explosives. 

(c)  Vehicles  used  for  dispensing  bulk 
explosive  material  shall — 

(1)  Have  no  zinc  or  copper  exposed  in 
the  cai:go  space;  and 

(2)  Provide  any  enclosed  screw-type 
conveyors  with  protection  against 
internal  pressure  and  frictional  heat. 

Note:  At  56  FR ,  Sept  12. 1991. 

S  574202(aXl)  is  eteyed  until  October  1. 199Z 

§S7J203    Locomotives. 

Explosive  material  shall  not  be 
transported  on  s  locomotive.  When 
explosive  material  is  hauled  by  trolley 


1 


46512     Federal  Itegister  /  Vol.  56,  No.  177  /  Thursday.  September  12.  1991  /  Rules  and  Regulations 


locomotive,  covered  electrically 


insulated  cars  shall 


}e  used. 


SS7.6204    Hotels. 

(a)  Before  explosi  re  material  is 
transported  in  hoist  conveyances — 

(1)  "iTie  hoist  operator  shall  be 
notified:  and 

(2)  Hoisting  in  adj  acent  shaft 
compartments,  exc^t  for  empty 
conveyances  or  coufiterweights.  shall  be 
stopped  until  transpbrtation  of  the 
explosive  material  is  completed. 

(b)  Explosive  material  transported  in 
hoist  conveyances  aiall  be  placed 
within  a  container  i^hich  prevents 
shifting  of  the  cargc  that  could  cause 
detonation  of  the  cc  ntainer  by  impact  or 
by  sparks.  The  man  ifactiu^r's  container 
may  be  used  if  secu  •ed  to  a 
nonconductive  pallgt.  When  explosives 
are  transported,  they  shall  be  secured  so 
as  not  to  contact  anV  sparking  material. 

(c)  No  explosive  material  shall  be 
transported  during  a  mantrip. 

§  57.6205    Conveying  expk>«)v««  by  hand. 

Closed,  nonconductive  containers 
shall  be  used  to  carty  explosives  and 
detonators  to  and  frpm  blast  sites. 
Separate  containers  shall  be  used  for 
explosives  and  detonators. 

§  57.6220    Malntenanc«  and  operation  of 
transport  vehicles.     < 

Vehicles  containijig  explosives  or 
detonators  shall  be  »naintained  in  good 
condition  and  shall  be  operated  at  a  safe 
speed  and  in  accordance  with  all  safe 
operating  practices. 


Note:  At  56  FR  . 


Sept.  12, 1991, 


S  57.6220  is  effective  liiit  October  1, 199Z 
unless  terminated  earfier  by  Federal  Re^ster 
notice. 

Use — Surface  and  I  'nderground 

§  57.6300    Control  oi  blasting  operations. 

(a)  Only  persons  trained  and 
experienced  in  the  handling  and  use  of 
explosive  material  fhall  direct  blasting 
operations  and  related  activities. 

(b)  Trainees  and  Inexperienced 
persons  shall  work  only  in  the 
immediate  presence  i  of  persons  trained 


and  experienced  in 


of  explosive  materi  il 


the  handling  and  use 


9  57.6301    Blasthoie 

Before  loading,  b 


obstruction  check. 

astholes  shall  be 


checked  and  wherever  possible,  cleared 
of  obstructions.      I 

§  57.6302    Explosiv^  material  protection. 

(a]  Explosives  arid  blasting  agents 
shall  be  kept  separated  from  detonators 
until  loading  begins. 

(b)  Explosive  material  shall  be 
protected  from  imp  jct  and  temperatures 
in  excess  of  150  'P  ivhen  taken  to  the 
blast  site. 


§57.6303    Initiation  preparation. 

(a)  Primers  shall  be  made  up  only  at 
the  time  of  use  and  as  close  to  the  blast 
site  as  conditions  allow. 

(b)  Primers  shall  be  prepared  with  the 
detonator  contained  securely  and 
completely  within  the  explosive  or 
contained  securely  and  appropriately  for 
its  design  in  the  timnel  or  cap  well. 

(c)  When  using  detonating  cord  to 
initiate  another  explosive,  a  connection 
shall  be  prepared  with  the  detonating 
cord  threaded  through,  attached 
securely  to,  or  otherwise  in  contact  with 
the  explosive. 

S  57.6304    Primer  protection. 

(a)  Tamping  shall  not  be  done  directly 
on  a  primer. 

(b)  If  cartridges  of  explosives  or 
blasting  agents  exceed  4  inches  in 
diameter,  they  shall  not  be  dropped  on 
the  primer  except  where  the  blasthole  is 
filled  with  or  under  water. 

Note:  At  56  FR ,  Sept.  12, 1991,  the 

effective  date  of  {  5e.6304(b)  is  stayed  until 
October  1, 1992. 

§  57.6305    Unused  explosive  material. 

Unused  explosive  material  shall  be 
moved  to  a  protected  location  as  soon 
as  practical  after  loading  operations  are 
completed. 

$57.6306    Loading  and  blasting. 

(a)  Vehicles  and  equipment  shall  not 
be  driven  over  explosive  material  or 
initiating  systems  in  a  manner  which 
could  contact  the  material  or  system,  or 
otherwise  create  a  hazard. 

(b)  Once  loading  begins,  the  only 
activity  permitted  within  the  blast  site 
shall  be  activity  directly  related  to  the 
blasting  operation,  and  occasional 
haulage  activity  near  the  base  of  the 
highwall  being  loaded  where  no  other 
haulage  access  exists. 

(c)  Loading  shall  be  continuous  except 
for  emergency  situations,  shift  changes, 
and  up  to  two  consecutive  idle  shifts. 

(d)  In  electric  blasting  prior  to  hook-up 
of  the  power  soiu'ce  and  in  nonelectric 
blasting  prior  to  the  attachment  to  an 
initiating  device,  all  persons  shall  be 
removed  from  the  blast  area  except 
persons  in  a  blasting  shelter  or  other 
location  that  protects  from  concussion 
(shock  wave],  flying  material,  or  gases. 

(e)  Upon  completion  of  loading  and 
connecting  of  circuits,  firing  of  blasts 
shall  occur  without  undue  delay. 

(f)  Before  Hring  a  blast — 

(1)  Ample  warning  shall  be  given  to 
allow  all  persons  to  be  evacuated; 

(2)  Clear  exit  routes  shall  be  provided 
for  persons  firing  the  round;  and 

(3)  All  access  routes  to  the  blast  area 
shall  be  guarded  or  barricaded  to 


prevent  the  passage  of  persons  or 
vehicles. 

(g)  No  work  shall  resume  in  the  blast 
area  until  a  post-blast  examination 
addressing  potential  blast-related 
hazards  has  been  conducted  by  a  person 
having  abilities  and  experience  that 
fully  qualify  the  person  to  perform  the 
duty  assigned. 

Note:  At  56  FR ,  Sept.  12, 1991.  the 

effective  date  of  i  56.6306  is  stayed  until 
October  1, 1992. 

§57.6307    OrUI  atem  loading. 

Explosive  material  shall  not  be  loaded 
into  blastholes  with  drill  stem 
equipment  or  other  devices  that  could  be 
extracted  while  containing  explosive 
material.  The  use  of  loading  hose,  collar 
sleeves,  or  collar  pipes  is  permitted. 

§57.6308    Initiation  systems. 

Initiation  systems  shall  be  used  in 
accordance  with  the  manufacturer's 
instructions. 

§  57.6309    Fuel  Oil  requirements  for  ANFO. 

(a)  Liquid  hydrocarbon  fuels  with 
flash  points  lower  than  that  of  No.  2 
diesel  oil  (125  *F]  shall  not  be  used  to 
prepare  ammonium  nitrate-fuel  oil, 
except  that  diesel  fuels  with  flash  points 
no  lower  than  100  'F  may  be  used  at 
ambient  air  temperatures  below  45  °F. 

(b)  Waste  oil,  including  crankcase  oil. 
shall  not  be  used  to  prepare  ammonium 
nitrate-fuel  oil. 

§57.6310    Mtefire  waiting  period. 

When  a  misHre  is  suspected,  persons 
shall  not  enter  the  blast  area — 

(a)  For  30  minutes  if  safety  fuse  and 
blasting  caps  are  used;  or 

(b)  For  15  minutes  if  any  other  type 
detonators  are  used. 

§  57.631 1    Handling  of  misfires. 

(a)  Faces  and  muck  piles  shall  be 
examined  for  misfires  after  each 
blasting  operation. 

(b)  Only  work  necessary  to  remove  a 
misfire  and  protect  the  safety  of  miners 
engaged  in  the  removal  shall  be 
permitted  in  the  affected  area  until  the 
misfire  is  disposed  of  in  a  safe  manner. 

(c)  When  a  misfire  cannot  be  disposed 
of  safely,  each  approach  to  the  area 
affected  by  the  misfire  shall  be  posted 
with  a  warning  sign  at  a  conspicuous 
location  to  prohibit  entry,  and  the 
condition  shall  be  reported  immediately 
to  mine  management. 

(d)  Misfires  occurring  during  the  shift 
shall  be  reported  to  mine  management 
not  later  than  the  end  of  the  shift. 
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$57.6312    Secondary  Masting. 

Secondary  blasts  fired  at  the  same 
time  in  the  same  work  area  shall  be 
initiated  from  one  source. 

§57.6313    Blast  •»•  sacurlty. 

Areas  in  which  loading  is  suspended 
or  loaded  holes  are  awaiting  firing  shall 
be  attended,  barricaded  and  posted,  or 
flagged  against  unauthorized  entry. 

§57.6320    Blastttola  charging. 

Holes  to  be  blasted  shall  be  charged 
as  near  to  blasting  time  as  practical  and 
such  holes  shall  be  blasted  as  soon  as 
possible  after  charging  has  been 
completed.  In  no  case  shall  the  time 
elapsing  between  the  completion  of 
charging  to  the  time  of  blasting  exceed 
72  hours  unless  prior  approval  has  been 
obtained  from  MSHA. 

Note:  At  56  FR ,  Sept.  12, 1991, 

S  57.6320  is  effective  until  October  1, 1992, 
unless  terminated  earlier  by  Federal  Register 
notice. 

Use— Surface  Only 

§  57.6330    Protactlon  of  parsonnal  at  blast 
site. 

Ample  warning  shall  be  given  before 
blasts  are  fired.  All  persons  shall  be 
cleared  and  removed  from  the  blasting 
area  unless  suitable  blasting  shelters  are 
provided  to  protect  persons  endangered 
by  concussion  or  flyrock  from  blasting. 

Note:  At  56  FR ,  Sept.  _  1991, 

S  56.6330  is  effective  until  October  1, 1992, 
unless  terminated  earlier  by  Federal  Register 
notice. 

§  57.6331    Burning  ehargaa. 

If  explosives  are  suspected  of  burning 
in  a  hole,  all  persons  in  the  endangered 
area  shall  move  to  a  safe  location  and 
no  one  shall  return  to  the  hole  until  the 
danger  has  passed,  but  in  no  case  within 
1  hour. 

Note:  At  56  FR ,  Sept.  _  1991. 

S  57.6331  is  effective  until  October  1. 1992, 
unless  terminated  earlier  by  Federal  Register 
notice. 

Use — Underground  Only 

§57.6375    Loading  and  Meat  aita 
raatrlctiona. 

Ample  warning  shall  be  given  before 
the  blasts  are  fired.  All  persons  shall  be 
cleared  and  removed  from  areas 
endangered  by  the  blast.  Clear  access  to 
exits  shall  be  provided  for  personnel 
firing  the  rounds. 

Note:  At  66  FR ,  SepL  12, 1991, 

§  57.6375  is  effective  until  October  1, 1992. 
unless  terminated  earlier  by  Faderal  Raglslar 
notice. 


§57.6382    Blaating  In  ahafta  or  wtnxaa. 
Blasts  in  shafts  or  winzes  shall  be 
initiated  from  a  safe  location  outside  the 
shaft  or  winze. 

Note:  At  56  FR .  Sept.  12. 1991, 

{  57.6382  is  effective  until  October  1, 1992, 
unless  terminated  earlier  by  Federal  Register 

notice. 

Electric  Blasting— Surface  and 
Underground 

§57.6400    CompatMllty  of  alactrtc 
detonators. 

All  electric  detonators  to  be  fired  in  a 
round  shall  be  from  the  same 
manufacturer  and  shall  have  similar 
electrical  Hring  characteristics. 

§57.6401    Shunting. 

Except  during  testing — 

(a)  Electric  detonators  shall  be  kept 
shunted  until  connected  to  the  blasting 
line  or  wired  into  a  blasting  round; 

(b)  Wired  rounds  shall  be  kept 
shunted  until  connected  to  the  blasting 
line;  and 

(c)  Blasting  lines  shall  be  kept  shunted 
until  immediately  before  blasting. 

§  57.6402    Daanarglzad  circulta  naar 
datonatora. 

Electrical  distribution  circuits  within 
50  feet  of  electric  detonators  at  the  blast 
site  shall  be  deenergized.  Such  circuits 
need  not  be  deenergized  between  25  to 
50  feet  of  the  electric  detonators  if  stray 
current  tests,  conducted  as  frequently  as 
necessary,  indicate  a  maximum  stray 
current  of  less  than  0.05  amperes 
through  a  1-ohm  resistor  as  measured  at 
the  blast  site. 

§  57.6403    Branch  circuits. 

(a)  If  electric  blasting  includes  the  use 
of  branch  circuits,  each  branch  shall  be 
equipped  with  a  safety  switch  or 
equivalent  method  to  isolate  the  circuits 
to  be  used. 

(b)  At  least  one  safety  switch  or 
equivalent  method  of  protection  shall  be 
located  outside  the  blast  area  and  shall 
be  in  the  open  position  until  persons  are 
withdrawn. 

§57.6404   Saparatlon  Of  Masting  dreuita 
from  power  aourca. 

(a)  Switches  used  to  connect  the 
power  source  to  a  blasting  circuit  shall 
be  locked  in  the  open  position  except 
when  closed  to  fire  the  blast 

(b)  Lead  wires  shall  not  be  connected 
to  the  blasting  switch  until  the  shot  is 
ready  to  be  fired. 

(57.6405    nring  devicae. 

(a)  Power  sources  shall  be  capable  of 
delivering  sufficient  current  to  energize 
all  electric  detonators  to  be  fired  with 
the  type  of  circuits  used.  Storage  or  dry 


cell  batteries  are  not  permitted  as  power 
sources. 

(b)  Blasting  machines  shall  be  tested, 
repaired,  and  maintained  in  accordance 
with  manufacturer's  instructions. 

(c)  Only  the  blaster  shall  have  the  key 
or  other  control  to  an  electrical  firing 
device. 

§  57.6406    Duration  of  current  flow. 

If  any  part  of  a  blast  is  connected  in 
parallel  and  is  to  be  initiated  from 
powerlines  or  lighting  circuits,  the  time 
of  current  flow  shall  be  limited  to  a 
maximum  of  25  milliseconds.  This  can 
be  accomplished  by  incorporating  an 
arcing  control  device  in  the  blasting 
circuit  or  by  interrupting  the  circuit  with 
an  explosive  device  attached  to  one  or 
both  lead  lines  and  initiated  by  a  25- 
millisecond  delay  electric  detonator. 

§57.6407   Circun  teating. 

A  blasting  galvanometer  or  other 
instrument  designed  for  testing  blasting 
circuits  shall  be  used  to  test  the 
following: 

(a]  In  surface  operations — 

(1)  Continuity  of  each  electric 
detonator  in  the  blasthole  prior  to 
stemming  and  connection  to  the  blasting 
line; 

(2)  Resistance  of  individual  series  or 
the  resistance  of  multiple  balanced 
series  to  be  connected  in  parallel  prior 
to  their  connection  to  the  blasting  line; 

(3)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonator 
series;  and 

(4)  Total  blasting  circuit  resistance 
prior  to  coiuiection  to  the  power  source. 

[b)  In  imderground  operations — 

(1)  Continuity  of  each  electric 
detonator  series;  and 

(2)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonators. 

Nonelectric  Blasting— Surface  and 
Underground 

§57.6500    Damaged  mniatfng  Rurterlal. 

A  visual  check  of  the  completed 
circuit  shall  be  made  to  ensure  that  the 
components  are  properly  aligned  and 
connected.  Safety  fuse,  igniter  cord, 
detonating  cord,  shock  or  gas  tubing, 
and  similar  material  which  is  kinked, 
bent  sharply,  or  damaged  shall  not  be 
used. 

§  57.6501    Noneleetrto  Initiation  aystama. 

(a)  When  blasting  with  any 
nonelectric  Initiation  system  where 
continuity  cannot  be  tested,  double 
trunklines  or  loop  systems  shall  be  used, 
except — 

(1)  When  blasting  with  safety  fuse 
and  caps; 
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I  units  shall  be  used 
^hall  not  be  cut 
splice  is  permitted 
bline  during  dry 

i>etween  blastholes 
itU  immediately 
:  blast  site  when 


(2)  When  perfonking  secondary 
blasting;  or 

(3)  When  blasting  one  or  two  rows 
using  shock  tube. 

(b)  When  the  no&electric  initiation 
system  uses  shock  jtube — 

(1)  Connections  ivith  other  initiation 
devices  shall  be  secured  in  a  manner 
which  provides  foij  uninterrupted 
propagation; 

(2)  Factory  made 
as  assembled  and  i 
except  that  a  singly 
on  the  lead-in  tnir 
conditions;  and 

(3]  Connections  I 
shall  not  be  made  i 
prior  to  clearing  thk 
surface  delay  deto^tators  are  used. 

(c)  When  the  nonelectric  initiation 
system  u'^es  detonating  cord — 

(1)  The  line  of  detonating  cord 
extending  out  of  a  blasthole  shall  be  cut 
from  the  supply  spool  immediately  after 
the  attached  explosive  is  correctly 
positioned  in  the  hole; 

(2)  In  multiple  royv  blasts,  the 
trunkline  layout  shall  be  designed  so 
that  the  detonation  can  reach  each 
blasthole  from  at  Itast  two  directions; 

(3)  Connections  Jhall  be  tight  and  kept 
at  right  angles  to  the  tnmkline; 

(4)  Detonators  snail  be  attached 
securely  to  the  sids  of  the  detonating 
cord  and  pointed  is  the  direction  in 
whid)  detonation  A  to  proceed; 

(5]  Connections  between  blastholes 
shall  not  be  made  sntil  immediately 
prior  to  clearing  the  blast  area  when 
surface  delay  detonators  are  used;  and 

(6)  Lead-in  lines  shall  be  manually 
unreeled  if  connec^d  to  the  tnmklines 
at  the  blast  site. 

(d)  When  nonele  ctric  initiation 
systems  use  gas  tu  >e,  continuity  of  the 
circuit  shall  be  tcsl  ed  prior  to  blasting. 


Jablb  E-1.— Safety  Fuse— MmtMUM 

BumHMQTiME 


Note:  At  56  FR  - 
effective  date  of  S 
October  1. 1992. 


Sept.  12. 1991,  the 
57|Q5(n(a)  is  stayed  until 


§57J502    Safiiyfciie. 

(a)  The  burning  i  ate  of  each  spool  of 
safety  fuse  to  be  ui  led  shall  be 
measured,  posted  J  n  locations  which 
will  be  conspicuouB  to  safety  fuse  users, 
and  brought  to  theiattention  of  all 
persons  involved  vjrith  the  blasting 
operation. 

(b)  When  firing  |rith  safety  fuse 
ignited  individually  using  handheld 
lighters,  the  safety  fuse  shall  be  of 
lengths  which  provide  at  least  the 
minimum  burning  <  ime  for  a  particular 
size  round,  as  spoiled  in  the  following 
table. 


Nutnber  ol  holes  io  a 
round 

MifiinMm  (MfnlnQ  Unw 

1  

2ntmi»M.' 

2-« - 

6-10 _ 

11  to  15 ..- _.. 

2f«*w«M40  8«comls. 
3  minutes  20  seconds. 
Smtnutes. 

*  For  exampie.  at  least  a  S&inch  length  ol  40- 
secorKH>er-loot  safety  (use  or  at  least  a  48-lncti 
length  of  30.a«coAd-par-fool  safety  luaa  ttovtH  have 
to  be  used  to  allow  sufKcient  time  to  evacuate  the 


(c)  Where  flyrock  might  damage 
exposed  safety  fuse,  the  blast  shall  be 
timed  so  that  all  safety  fuses  are  burning 
within  the  blastholes  before  any 
blasthole  detonates. 

(d)  Fuse  shall  be  cut  and  capped  in 
dry  locations. 

(e)  Blasting  caps  shall  be  crimped  to 
fuse  only  with  implements  designed  for 
that  purpose. 

(f)  Safety  fiise  shall  be  ignited  only 
after  the  primer  and  the  explosive 
material  are  securely  in  place. 

(g)  Safety  fuse  shall  be  ignited  only 
with  devices  designed  for  that  purpose. 
Carbide  lights.  Uquefied  petroleum  gas 
torches,  and  cigarette  lighters  shall  not 
be  used  to  light  safety  fuse. 

(h)  At  least  two  persons  shall  be 
present  when  lighting  safety  fuse,  and 
no  one  shall  light  more  than  IS 
individual  fuses.  If  more  than  15  holes 
per  person  are  to  be  fired,  electric 
initiation  systems,  igniter  cord  and 
connectors,  or  other  nonelectric 
initiation  systems  shall  be  used. 

Extraneous  Electricity — Surface  and 
Undergroimd 

§S7.6S00    Loading  practice*. 

If  extraneous  electricity  is  suspected 
in  an  area  where  electric  detonators  are 
used,  loading  shall  be  suspended  imtil 
tests  determine  that  stray  current  does 
not  exceed  0.05  amperes  through  a  1- 
ohm  resistor  when  measured  at  the 
location  of  the  electric  detonators.  If 
greater  levels  of  extraneous  electricity 
are  found,  the  source  shall  be 
determined  and  no  loading  shall  take 
place  until  the  condition  is  corrected. 

S  57.6601    Grounding. 

Electric  blasting  circuits,  including 
powerline  sources  when  used,  shall  not 
be  grounded. 

§57.6602    Static  eiectficity  dissipation 
during  loadtng. 

When  explosive  material  is  loaded 
pneumatically  or  dropped  into  a 
blasthole  in  a  manner  that  could 
generate  static  electricity — 

(a)  An  evaluation  of  the  potential 
static  electricity  hazard  shall  be  made 


and  any  hazard  shall  be  eliminated 
before  loading  begins; 

(b)  Tlie  loading  hose  shall  be  of  a 
semiconductive  type,  have  a  total  of  not 
more  than  2  megohms  of  resistance  over 
its  entire  length  and  not  less  than  1000 
ohms  of  resistance  per  foot; 

(c)  Wire-countered  hoses  shsll  not  be 
used; 

(d)  Conductive  parts  of  the  loading 
equipment  shall  be  bonded  and 
grounded  and  groimds  shall  not  be  made 
to  other  potential  sources  of  extraneous 
electricity;  and 

(e)  Plastic  tubes  shall  not  be  used  as 
hole  liners  if  the  hole  contains  an 
electric  detonator. 

§57.6603    Air  gap. 

At  least  a  l&-foot  air  gap  shall  be 
provided  between  the  blasting  circuit 
and  the  electric  power  source. 

§57.6(04    Praeautlonsdtvingstonna. 

During  the  approach  and  progress  of 
an  electrical  storm — 

(a)  Surface  blasting  operations  shall 
be  suspended  and  persons  withdrawn 
from  the  blast  area  or  to  a  safe  location. 

(b)  Underground  electrical  blasting 
operations  that  are  capable  of  being 
initiated  by  lightning  shall  be  suspended 
and  all  persons  withdrawn  from  (he 
blast  area  or  to  a  safe  location. 

§57.6605    Isolation  of  biasting  circuits. 

Lead  wires  and  blasting  lines  shall  be 
isolated  and  insulated  from  power 
conductors,  pipelines,  and  railroad 
tracks,  and  shall  be  protected  from 
sources  of  stray  or  static  electricity. 
Blasting  circuits  shall  be  protected  from 
any  contact  between  firing  lines  and 
overhead  powerlines  which  could  result 
from  the  force  of  a  blast. 

Equipment/Tool*— Surface  and 
Underground 

§  57.6700    Nonspsrfcing  tools. 

Only  nonsparking  tools  shall  be  used 
to  open  containers  of  explosive  material 
or  to  punch  holes  in  explosive 
cartridges. 

§  57.6701    Tamping  and  loading  pole 
requirements^ 

Tamping  and  loading  poles  shall  be  of 
wood  or  other  nonconductive. 
nonsparking  material.  Couplings  for 
poles  shall  be  nonsparking. 

Maintenance— Surface  and 
Underground 

§57.6600    Storage  facilities. 

When  repair  work  which  could 
produce  a  spark  or  flame  is  to  be 
performed  on  a  storage  facility — 
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(a)  The  explosive  material  shall  be 
moved  to  another  facility,  or  moved  at 
least  50  feet  from  the  repair  activity  and 
monitored;  and 

(b)  The  facility  shall  be  cleaned  to 
prevent  accidental  detonation. 

957.6801    Vehicle  repirir. 

Vehicles  containing  explosive 
material  and  oxidizers  shall  not  be 
taken  into  a  repair  garage  or  shop. 

§57.6802    Bulk  delivery  vehldee. 
No  welding  or  cutting  shall  be 
performed  on  a  bulk  delivery  vehicle 
until  the  vehicle  has  been  washed  down 
and  all  explosive  material  has  been 
removed.  Before  welding  or  cutting  on  a 
hollow  shaft,  the  shaft  shall  be 
thoroughly  cleaned  inside  and  out  and 
vented  with  a  minimum  Vt  inch  diameter 
opening  to  allow  for  sufflcient 
ventilation. 

§57.6603    Blasting  line*. 

Permanent  blasting  lines  shall  be 
properly  supported.  All  blasting  lines 
shall  be  insulated  and  kept  in  good 
repair. 

General  Requirements — Surface  and 
Underground 

{57.6900   Damaged  or  dettrloratefl 
explosive  material 

Damaged  or  deteriorated  explosive 
material  shall  be  disposed  of  in  a  safe 
manner  in  accordance  with  the 
instructions  of  the  manufacturer. 

§57.6001    Black  powder. 

(a)  Black  powder  shall  be  used  for 
blasting  only  when  a  desired  result 
cannot  be  obtained  with  another  type  of 
explosive,  such  as  in  quarrying  certain 
types  of  dimension  stone. 

(b)  Containers  of  black  powder  shall 
be— 

(1)  Nonsparking; 

(2)  Kept  in  a  totally  enclosed  cargo 
space  while  being  transported  by  a 
vehicle; 


(3)  Securely  closed  at  all  times 
when — 

(i)  Within  50  feet  of  any  magazine  or 
open  flame, 

(ii)  Within  any  building  in  which  a 
fuel-fired  or  exposed-element  electric 
heater  is  operating,  or 

(iii)  In  an  area  where  electrical  or 
incandescent-particle  sparks  could 
result  in  powder  ignition;  and 

(4)  Opened  only  when  the  powder  is 
being  transferred  to  a  blasthole  or 
another  container  and  only  in  locations 
not  listed  in  paragraph  (b)(3]  of  this 
section. 

(c)  Black  powder  shall  be  transferred 
from  containers  only  by  pouring. 

(d)  Spills  shall  be  cleaned  up  promptly 
with  nonsparking  equipment. 
Contaminated  powder  shall  be  put  into 

a  container  of  water  and  shall  be 
disposed  of  promptly  after  the  granules 
have  disintegrated,  or  the  spill  area  shall 
be  flushed  promptly  with  water  until  the 
granules  have  disintegrated  completely. 

(e)  Misfires  shall  be  disposed  of  by 
washing  the  stemming  and  powder 
charge  from  the  blasthole,  and  removing 
and  disposing  of  the  initiator  in 
accordance  with  the  requirement  for 
damaged  explosives. 

(f)  Holes  snail  not  be  reloaded  for  at 
least  12  hours  when  the  blastholes  have 
failed  to  break  as  planned. 

§  57.6902    Excessive  temperatures. 

(a)  Where  heat  could  cause  premature 
detonation,  explosive  material  shall  not 
be  loaded  into  hot  areas,  such  as  kilns 
or  sprung  holes. 

(b]  Special  precautions  shall  be  used 
when  blasting  sulflde  ores  that  react 
with  explosive  material  or  stemming  in 
blastholes. 

Note:  At  56  FR ,  Sept.  12. 1991.  the 

effective  date  of  §  67.d902(b)  is  stayed  until 
October  1, 1992. 

S  87.6903   Burning  explosive  material 

If  explosive  material  is  suspected  of 
burning  at  the  blast  site,  persons  shall 


be  evacuated  from  the  endangered  area 
and  shall  not  return  for  at  least  one  hour 
after  the  burning  or  suspected  burning 
has  stopped. 

Note:  At  56  FR ,  Sept.  12. 1991.  the 

effective  dale  of  1 57.0903  it  stayed  until 
October  1, 1992. 

1 57.6904    Smoking  and  open  flames. 

Smoking  and  use  of  open  flames  shelf 
not  be  permitted  within  SO  feet  of 
explosive  material  except  when 
separated  by  permanent 
noncombustible  barriers.  This  standard 
does  not  apply  to  devices  designed  to 
ignite  safety  fuse  or  to  heating  devices 
which  do  not  create  a  Are  or  explosion 
hazard. 

General  Requirements — Underground 
Only 

§57.6960    Mixing  of  explosive  material. 

(a)  The  mixing  of  ingredients  to 
produce  explosive  material  shall  not  be 
conducted  underground  unless  prior 
approval  of  the  MSHA  district  manager 
is  obtained.  In  granting  or  withholding 
approval,  the  district  manager  shall 
consider  the  potential  hazards  created 
by- 

(1)  The  location  of  the  stored  material 
and  the  storage  practices  used; 

(2)  The  transportation  and  use  of  the 
explosive  material; 

(3]  The  nature  of  the  explosive 
material,  including  its  sensitivity: 

(4)  Any  other  factor  deemed  relevant 
to  the  safety  of  miners  potentially 
exposed  to  the  hazards  associated  with 
the  mixing  of  the  bulk  explosive 
material  underground. 

(b)  Storage  facilities  for  the 
ingredients  to  be  mixed  shall  provide 
drainage  away  from  the  facilities  for 
leaks  and  spills. 

Appendix  I  to  Subpart  E— KfSHA  Tables 
of  Distances 


TABt^  1.— Surface  Storage  of  Explosive  Material 

Quantity  of  axptosive  matarial 
(pounds) 

Mtmmum  Mparatlon  dIstancM  (feet) 

From  mine  tMjildingt,  dams  and  electric  •ut>ttationa 

Between 

nagazlnet 

rtotover 

Barricaded 

Unt>arricadad 

Barricaded 

Unbarricaded 

5 

70 

140 

12 

10 

90 

180 

18 

20 

110 

220 

80 

30 

*        125 

250 

82 

40 

140 

280 

24 

50 

ISO 

300 

28 

75 

170 

340 

80 

100 

190 

380 

82 

125 

200 

400 

88 

150 

215 

430 

88 

200 

235 

470 

21 

42 

250 

255 

510 

23 

46 

)91 
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Table  1.— Surface  Storage  of  Exptosn/E  Material— Continued 

OuMritir  oi  nptosM*  m 

lUnat 

MbMnum  separation  distances  (leet) 

(pounds) 

From  mine  buildings,  dams  and  electric  substations 

Between  n 

iBOfl2in6A 

Nolover 

Barricaded 

UnbanicadKl 

Barricaded 

UAbwiicadad 



300 

270 

540 

24 

48 

400 

295 

690 

27 

64 

500 

320 

640 

29 

Bt 

600 

340 

680 

31 

02 

700 

355 

710 

32 

64 

000 

375 

750 

33 

86 

900 

390 

780 

35 

70 

1.000 

400 

800 

36 

72 

1.200 

425 

850 

39 

78 

1,400 

450 

900 

41 

82 

1,600 

470 

940 

43 

86 

1.800 

490 

900 

44 

80 

. 

2.000 

505 

1.010 

45 

90 

2.500 

545 

1.090 

49 

OB- 

3,000 

580 

1,160 

52 

104 

4.000 

835 

1.270 

58 

tie 

5,000 

685 

i.370 

61 

122 

6,000 

730 

1.460 

65 

180 

7.000 

770 

1.540 

68 

lae 

aoo 

1,600 

72 

144 

9,000 

835 

1.670 

75 

ISO 

10,000 

866 

1.730 

78 

156 

I^OOU 

875 

1.750 

82 

164 

14.000 

885 

1.770 

87 

174 

16.000 

900 

1.800 

90 

-     m 

18.000 

940 

1,800 

94 

18B 

S.OOO 

975 

1.960 

98 

106 

s.ooo 

1,055 

ZOOO 

106 

2t0 

10.000 

1,130 

2,000 

112 

224 

95.000 

1.205 

&000 

119 

238 

lO.OOO 

1,275 

2,000 

124 

aw 

15.000 

1,340 

2.000 

129 

258 

>0,000 

1.400 

zm 

135 

270 

)5,000 

1.460 

2.000 

140 

280 

BO.000 

1,515 

^000 

145 

290 

B5.000 

1.565 

2.000 

150 

300 

70J>00 

1,610 

2,000 

155 

310 

r5.ooo 

1,055 

2,000 

160 

320 

».000 

1.895 

2000 

165 

330 

tS.090 

1,730 

ZOOO 

170 

340 

l»,000 

1.760 

2.000 

175 

980 

95,000 

1.790 

2.000 

180 

380 

DO.OOO 

1.815 

2,000 

185 

370 

no,ooo 

1.835 

2,000 

195 

390 

eaooo 

1,855 

2.000 

206 

410 

30,000 

1,875 

&000 

215 

480 

40,000 

1390 

2,000 

225 

460 

50,000 

1.900 

2.000 

235 

470 

WiO,000 

1,935 

2.000 

245 

400 

70.000 

1.965 

2000 

255 

510 

80,000 

1.990 

2.000 

285 

830 

90JOOO 

2.010 

2010 

275 

560 

00.000 

2.030 

2.030 

285 

630 

10.000 

2.055 

2055 

295 

600 

30.000 

^100 

2100 

315 

830 

50,000 

2.156 

2155 

335 

670 

75.000 

2.215 

2.215 

360 

720 

oo.uoo 

2.275 

2275 

385 

770 

For  purposes  of  tN 

I  tdbie.  "t)afTie«ted"  means  that  the  storage  facility  containing  explosiwe  material  is  scrwned  effactiwely  by 

1  natural  bamcad*  or  aiv  artificial 

barricade  consisting  o(  i 

mound  or  revetted  wall  of  earth  turith  a  mminiucn  thicknaaa  o(  three  feet 

Table  2.— MSHA  Table  of  Separation  Distances 

Quantity  of  amnwni^m  nitrate  o» 

Storage  facilities— miniinuin  separaten  dtotances  when  barricaded  *  (feet) 

MiRtmam  thickness  of  artificial 
baNicades  "  (inches) 

btastmg  agents 

pounds) 

Ammonium  nitrate 

Blasting  agents 

Notove 

100 

3 

11 

1Z 

aoo 

4 

14 

12 

•00 

5 

18 

12 

1.000 

6 

22 

12 

1,000 

7 

25 

12 

2000 

8 

20 

12 

3.000 

91                                                             321 

15 
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Table  2.— MSHA  Table  of  Separation  Distances— Continued 

Quantity  o<  ammonium  nitrate  of 
blasting  agents  (pounds) 

Storage  facilities— minimum  separation  distances  when  t>arricaded  *  (feet) 

AmiTHXiium  nitrate 

Blasting  agents 

Minimum  ttiickness  of  artificMl 

rtotover 

l>8rrtcades  **  (inches) 

4,000 

10 

36 

15 

6,000 

11 

40 

16 

8,000 

12 

43 

» 

10.000 

13 

47 

20 

12.000 

14 

SO 

20 

16,000 

15 

54 

25 

20,000 

16 

sa 

25 

25,000 

18 

65 

25 

30.000 

10 

68 

30 

35,000 

20 

72 

30 

40,000 

21 

78 

30 

45,000 

22 

79 

35 

50,000 

23 

83 

35 

55,000 

24 

86 

36 

60.000 

25 

90 

as 

70,000 

26 

94 

40 

80,000 

28 

101 

40 

90,000 

30 

106 

40 

100,000 

32 

115 

40 

120,000 

34 

122 

SO 

140,000 

37 

133 

so 

160,000 

40 

144 

50 

180.000 

44 

158 

SO 

200,000 

48 

173 

SO 

220,000 

52 

187 

80 

250.000 

56 

202 

00 

275,000 

60 

216 

60 

300,000 

64 

230 

60 

*  When  the  ammonium  nitrate  or  blasting  agents  are  not  barricaded,  the  distances  shown  in  the  table  must  be  multiplied  by  six. 

"For  purposes  of  this  table,  "bamcaded    means  that  the  storage  facility  is  screened  effectually  t>y  a  natural  barricade  or  an  artificial  barricade  consisting  of 
amount  of  revetted  wall  or  earth  with  the  prescribed  minimum  thickness. 


Note:  At  56  FR ,  Sept.  12, 1991, 

appendix  I  to  subpart  E  of  part  57  is  stayed 
until  October  1, 1992. 

12.  Sections  57.7055  and  57.7056  of 
subpart  F  wliich  were  added  on  January 
18, 1991  (56  FR  2104),  are  stayed  until 
November  1, 1991,  and  revised  as  of  that 
date  to  read  as  follows: 


Subpart  F— Drilling  and  Rotary  Jet 
Piercing 

§  S6.7055    Intersecting  holes. 

Holes  shall  not  be  drilled  where  there 
is  a  danger  of  intersecting  a  misfired 
hole  or  a  hole  containing  explosives, 
blasting  agents,  or  detonators. 


§57.7056    Collaring  In  bootleos. 

Holes  shall  not  be  collared  in 
bootlegs. 

(FR  Doc.  91-21863  Filed  »-ll-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  225,{231,  and  242 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Independent  Research  and 
Development  Coajts 

AOENCV:  Departmc 
action:  Final  rule. 


[It  of  Defense  (DOD). 


summary:  The  Delense  Acquisition 
Regulations  {DARl  Council  has  revised 
DoD  FAR  Supplen^nt  parts  225.  231. 
and  242  to  implement  section  824  of  the 
FY  1991  DoD  Authorization  Act  (Pub.  L 
101-510).  This  final  rule  incorporates  the 
new.  broader  legislative  standard  for 
IR&D/B&P  project*  which  are  of 
"potential  interest  to  DoD"  and  makes 
other  related  changes.  Additional 
requirements  of  IcTu.S.C.  2372  have 
been  proposed  forlimplementation  in  the 
Federal  Acquisition  Regulation  and  will 
be  published  separately. 

Note:  This  rule  amends  the  1988  edition  of 
the  DFARS,  not  the  ^991  edition  which  was 
published  July  31, 1961  (56  FR  36280). 

EFFECTIVE  DATE:  /^UgUSt  19.  1991. 
FOR  FURTHER  INFOllMATtON  CONTACT: 

Mr.  Eric  Mens.  (708)  697-7266.  Please 
cite  DAR  Case  90-bl3D. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Background  information  on  the 
proposed  rule  waa  published  in  the 
Federal  Register  c^  March  14. 1991  (56 
FR  10854).  Several  editorial  and  other 
minor  changes  were  made  after 
considering  publiq  comments  received  in 
response  to  the  pr  jposed  rule.  In 
231.205-18(c)(l)(ii  )(S-71)(1}.  the  word^ 
"activities"  was  c  langed  to  "projects." 
DFARS  242.1005(8 )  was  rewritten  to 
clarify  the  responiiibility  of  the  DoD 
IR&D  Technical  E  /aluation  Group  in 
providing  contrac  ors  with  appropriate 
guidance  for  subn  ission  of  technical 
information  to  suj  port  IR&D  proposals. 
In  242.1005(c)  and  in  242.1006(a)(5)  and 
(b),  the  citation  ":  31.205-18(c)(l)(iii)(A)" 
was  changed  to  "|31.205-18(c)(l)(iii)(S- 
70){2)." 


B.  Regulatory  Fie  :ibility  Act 

The  final  rale  w  i 
significant  econonic 
substantial  numbi  ir 
within  the  meaniqg 
Flexibility  Act.  5 
because  most  coi^racts 
small  entities  are 
competitive,  fixec 
cost  principles  do 
the  Regulatory  Fli  ixibility 
apply  and  a  Regujatory 
Analysis  has  not 


11  not  have  a 
impact  on  a 
of  small  entities 
of  the  Regulatory 
J.S.C.  601.  et  seq., 
awarded  to 
awarded  on  a 
price  basis  and  the 
not  apply.  Therefore. 
Act  does  not 
Flexibility 
)een  performed. 


Comments  on  the  applicability  of  the 
Regulatory  Flexibility  Act  were  invited 
but  none  were  received. 

C.  Paperwork  Reduction  Act 

The  final  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

D.  Public  Comments 

On  March  14, 1991,  a  proposed  rule 
was  published  in  the  Federal  Register 
(56  FR  10854).  Comments  received  from 
five  organizations  were  considered  by 
the  Coimcil;  four  minor  changes  were 
made  in  the  development  of  the  final 
rule. 

List  of  SubjeiU  in  48  CFR  Parts  225, 231, 
and  242 

Government  proctu^ment. 
Claudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  parts  225.  231.  and 
242  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  225,  231,  and  242  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7304  is  amended  by 
revising  paragraphs  (c)(2)  and  (3)  to  read 
as  follows: 

225.7304    Pricing  acquisitions  for  foreign 
military  sales. 

(c)  Cost  of  Doing  Business  With  a 
Foreign  Government  or  an  International 
Organization.  •  *  * 

(2)  Cost  that  are  allowable  under  FAR 
part  31  are  not  allowable  in  pricing  FMS 
contracts,  except  as  noted  in  paragraph 
(c)(3)  of  this  section. 

(3)  The  provisions  of  10  U.S.C.  2372  do 
not  apply  to  contracts  for  foreign 
military  sales.  Therefore,  the  ceiling 
limitations  or  the  formula  constraints  on 
independent  research  and  development 
and  bid  and  proposal  (IR&D/B&P)  costs 
incorporated  in  FAR  part  31  shall  not  be 
applicable  to  contracts  for  foreign 
military  sales.  IR&D/B&P  costs  allowed 
on  contracts  for  foreign  military  sales 
shall  be  limited  to  their  allocable  share 
of  the  total  expenditures.  In  pricing 
contracts  for  foreign  military  sales,  the 
best  estimate  of  reasonable  costs  shall 
be  used  in  forward  pricing.  Actual 
expenditures,  to  the  extent  that  they  are 


reasonable,  shall  be  used  in  determinins 
final  cost. 


PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

3.  Section  231.205-18  is  revised  as 
follows: 

231^5-18    Independent  researcti  and 
development  and  bid  and  proposal  costs. 

(c)(l)(iii)(S-70)(i)  Total  incurred 
m&D/B&P  costs,  including  total  IR&D/ 
B&P  ceiling  amounts  which  are 
negotiated  pursuant  to  FAR  31.205- 
18(c)(1),  are  fully  allocable  to  all  final 
cost  objectives  of  the  contractor.  The 
amount  of  IR&D/B&P  costs  allowable 
under  contracts  which  are  subject  to 
advance  agreements  negotiated  by  DoD 
shall  not«exceed  the  lesser  of: 

(;■)  Such  contracts'  allocable  share  of 
incurred  IR&D/B&P  costs: 

[if]  Such  contracts'  allocable  share  of 
the  total  IR&D/B&P  ceiling;  or 

[iii]  The  amount  of  incurred  IR&D/ 
B&P  costs  for  projects  having  potential 
interest  to  DoD. 

[2]  Allowable  IR&D/B&P  costs  are 
limited  to  those  for  projects  which  are  of 
potential  interest  to  DoD.  including 
activities  that: 

(/)  Strengthen  the  defense  industrial 
and  technology  base  of  the  United 
States; 

[ii]  Enhance  the  industrial 
competitiveness  of  the  United  States; 

[iii]  Promote  the  development  of 
technologies  identified  as  critical  in  the 
plan  required  under  10  U.S.C.  2508; 

[iv]  Increase  the  development  of 
technologies  useful  for  both  the  private 
commercial  sector  and  the  public  sector; 
or 

[v]  Develop  efficient  and  effective 
technologies  for  achieving  such 
environmental  benefits  as  improved 
environmental  data  gathering, 
environmental  cleanup  and  restoration, 
pollution-reduction  in  manufacturing, 
environmental  conservation,  and 
envlroiunentally  safe  management  of 
facilities. 

(S-71)  The  contracting  officer  will: 

[1]  Determine  whether  IR&D/B&P 
projects  are  of  potential  interest  to  DoD; 
and 

(2)  Provide  the  results  of  the 
determination  to  the  contractor. 

(S-72)  See  225.7304  for  additional 
allowability  requirements  affecting 
foreign  military  sales  contracts. 

PART  242— CONTRACT 
ADMINISTRATION 

4.  Section  242.1005  is  revised  to  read 
as  follows: 
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242.1005  L«ad  negotiating  agency 
responsll>iliti«a. 

(a)  The  DoD  IR&D  Technical 
Evaluation  Group  is  responsible  for 
providing  contractors  the  appropriate 
guidance  for  submission  of  technical 
information  to  support  IR&D  proposals. 

(b)  The  DoD  IR&D  Technical 
Evaluation  Group  will  provide  the 
contracting  officer  with  the  required 
technical  evaluation,  including  an 
opinion  concerning  the  potential  interest 
of  the  proposed  IR&D  projects  to  DoD. 

(c)  The  determination  shall  address 
the  231.205-18{c)(l)(iii)(S-70)(2) 
requirement  that  the  proposed  IR&D/ 
B&P  projects  must  be  of  potential 
interest  to  DoD. 

5.  Section  242.1006  is  revised  to  read 
as  follows: 

242.1006  Conducting  negotiations. 

(a)(5)  Ensure  that  the  231.205- 
18(c)(l)(iii)(S-70)(2}  requirement  that  the 
proposed  IR&D/B&P  projects  must  be  of 
potential  interest  to  DoD  is  met. 

(b)  To  implement  10  U.S.C.  2372(c), 
contracting  officers  shall  encourage 
contractors  to  engage  in  the  IR&D/B&P 


activities  cited  in  231.205-18(c)(l)(iii)(S- 
70)(2). 

6.  Section  242.1007  is  revised  to  read 
as  follows: 

242.1007  Content  of  advance  agreements. 

(e)(S-70)  The  agreement  shall 
speciflcally  note  that: 

(i)  A  review  of  the  proposed  IR&D/ 
B&P  projects  for  potential  interest  to 
DoD  was  performed;  and 

(ii)  A  determination  was  made  that 
the  Government's  allocable  share  of  the 
negotiated  ceiling  met  the  requirement 
for  potential  interest  to  DoD  at  the  time 
of  negotiation. 

(f)(2)  Allowable  IR&D/B&P  costs  are 
limited  to  those  incurred  for  projects 
that  are  of  potential  interest  to  DoD. 

7.  Section  242.1008  is  revised  to  read 
as  follows: 

242.1008  Administrative  appeals. 

Each  Department  will  establish  an 
appeals  hearing  group  consisting  of  an 
acquisition  member,  who  shall  be 
chairman,  a  technical  member,  and  a 
legal  member.  Determinations  of  the 
appeals  group  shall  be  the  flnal  and 
conclusive  determination  of  the 


Department  of  Defense.  Members  shall 
be  appointed  as  follows: 

(S-70)(l)  For  the  Army.  The  Deputy 
Assistant  Secretary  (Procurement)  will 
appoint  the  acquisition  member.  The 
Deputy  Assistant  Secretary  (Research 
and  Technology)  will  appoint  the 
technical  member.  The  Deputy  General 
Counsel  (Acquisition)  will  appoint  the 
legal  member. 

(2)  For  the  Navy.  The  Principal  Deputy 
Assistant  Secretary  (Research. 
Development  and  Acquisition)  will 
appoint  the  acquisition  member  and  the 
technical  member.  The  Deputy  General 
Counsel  (Logistics]  will  appoint  the  legal 
member. 

(3)  For  the  Air  Force.  The  Deputy 
Assistant  Secretary  (Acquisition)  will 
appoint  the  acquisition  member  and  the 
technical  member.  The  Assistant 
General  Counsel  (Procurement)  will 
appoint  the  legal  member. 

(4)  For  the  Defense  Logistics  Agency 
(DLA).  The  Director,  DLA  (or  the  Deputy 
Director,  DLA)  will  appoint  the 
acquisition  member,  the  technical 
member,  and  the  legal  member. 

(FR  Doc.  91-21979  Filed  9-ll-«l;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codtTted  in 
the  Code  of  Federal  Regulations,  which  it 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regul«^;on3  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  In  tti« 
first  FEDERAL  REGISTER  issue  oi  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  71  and  73 
[Airspace  Docket  Na  90-AWP-13] 

Amendment  to  Thne  of  Designation  of 
Restrlrted  Area  R-2301E  AJo  East,  AZ 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  amends  the  time 
of  designation  of  Restricted  Area  R- 
2301E  Ajo  East.  AZ.  from  "Intermittent" 
to  "0630-2230  local  time,  Monday  to 
Friday;  other  Umes  by  NOTAM."  This 
change  more  accurately  reflects  the 
actual  usage  times  for  the  restricted 
area.  This  action  also  corrects  part  71  by 
removing  R-2301  from  the  Continental 
Control  Area  and  adding  R-2301E  and 
R-2301W. 

EFRCnvE  DATE  0901  u.t.c,  November 

14. 1991. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Linda  U!!om.  Military  Operations 
Program  Office  (ATM-420).  Office  of  Air 
Traffic  System  Management.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-7683. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  20. 1991.  the  FAA  proposed  to 
amend  parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  71 
and  73)  to  amend  the  time  of  designation 
of  Restricted  Area  R-2301E  Ajo  East, 
AZ.  and  to  include  R-2301B  and  R- 
2301W  in  the  Continental  Control  Area 
(56  FR  23036).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Comments  were  received  from  the 


Experimental  Aircraft  Association 
(EAA)  expressing  concern  about  the 
amount  of  special  use  airspace  in 
Arizone  end  its  effect  on  general 
aviation.  This  action  does  not  establish 
additional  special  use  airspace.  It 
amends  the  time  associated  with  an 
existing  area  (R-2301E)  from 
"Intermittent"  to  more  realistic  times 
based  on  past  and  present  utilization. 
The  EAA  also  recommended  that  a 
frequency  be  charted  so  general  aviation 
pilots  can  obtain  up  to  date  information 
on  the  status  of  the  restricted  area.  The 
FAA  concurs  with  this  suggestion  and 
will  publish  a  frequency  on  the 
appropriate  sectional  aeronautical  chart 
adjacent  to  the  affected  airpsace.  Except 
for  editorial  changes,  these  amendments 
are  the  same  as  those  proposed  in  the 
notice.  Sections  71.151  and  73.23  of  parts 
71  and  73  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.eG  dated  September  4. 
1990. 

The  Rule 

These  amendments  to  parts  71  and  73 
of  the  Federal  Aviation  Regulations 
amend  the  time  of  designation  of  R- 
2301E  Ajo  East.  AZ.  The  existing  time  of 
"Intermittent"  does  not  reflect  the  actual 
use  of  the  area.  Utilization  data  dating 
back  to  1986  demonstrates  that  the  area 
is  used  consistently  from  "063O-<2230 
local  time,  Monday  to  Friday;  other 
times  by  NOTAM."  This  amendment 
allows  for  more  efficient  real  time 
coordination  of  the  airspace  between 
Albuquerque  Air  Route  Traffic  Control 
Center  and  the  scheduling  agency  at 
Luke  Air  Force  Base.  AZ;  and  provides 
more  accurate  usage  information  to  the 
flying  public.  A  frequency  will  be 
charted  enabling  general  aviation  pilots 
to  contact  the  controlling  agency  to 
obtain  information  on  the  status  of  the 
area.  In  addition,  when  R-2301  was 
subdivided  into  R-2301E  and  R-2301W 
(43  FR  36896],  part  71  was  not  updated 
to  ^ef^ect  the  change.  This  action 
corrects  part  71  by  removing  R~230l 
from  the  Continental  Control  Area  and 
adding  R-2J01E  and  R-2301  W. 

The  FAA  has  determined  that  this 
regulation  oaly  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  Under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

73 

Aviation  safety,  Continental  control 
area,  and  Restricted  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  71  and  73)  are  amended,  as 
follows: 

PART  71-OESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  App.  1348(a),  13S4(s), 
1510;  Executive  Order  108M:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963);  14 
CFR  11.88. 

I71.1S1    [Amendml] 

2.  i  71.151  is  amended  as  follows: 
R-2301  A|o,  AZ  [Removed] 
R-2301E  A)o  East.  AZ  [New] 
R-2301W  AK>  West,  AZ  [New] 

PART  73— SPECIAL  USE  AIRSPACE 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510, 1522;  Executive  Order  10854;  49  U.S.C 
106(g)  (Revised  Pub.  L  97-449,  January  12. 
1983);  14  CFR  11.69. 

173.23    [Amended] 

4.  i  73.23  is  amended  as  follows: 

R-2301E  Aio  East  AZ  (Amended] 

By  removing  the  existing  Time  of 
designation  and  substituting  the  following: 

Time  of  designation.  0830-2230  local  time, 
Monday  to  Friday;  other  times  by  NOTAM. 


,1 
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Issued  in  Wa8hin|ton.  DC.  on  August  29. 
1991. 

lenry  W.  Ball. 

Acting  Manager,  Aii  space — Rules  and 

Aeronautical  Infom,  ation  Division. 

|FR  Doc  91-22048  F  led  9-12-91;  8:45  amj 
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FEDERAL  TRADS  COMMISSION 

16  CFR  Part  305  I 

RulM  for  Using  Energy  Cost  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  ttie  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Water  Heaters 

agency:  Federal  Trade  Commission. 
action:  Final  rule 


summary:  The  Federal  Trade 
Commission  amei^ds  its  Appliance 
Labeling  Rule  by  revising  the  ranges  of 
comparability  usad  on  required  labels 
for  water  heatersj 

Under  the  rule,  feach  required  label  on 
a  covered  appliailce  must  show  a  range, 
or  scale,  indicatins  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  This  notice  publishes  the 
new  range  figureai  which,  under 
§S  305.10,  305.11  ind  305.14  of  the  rule, 
must  be  used  on  labels  on  water  heaters 
manufactured  on  pnd  after  October  15, 
1991,  and  in  advettising  of  water  heaters 
beginning  October  15, 1991.  Properly 
labeled  water  het  ters  manufactured 
prior  to  the  effect  ve  date  need  not  be 
relabeled. 

EFFECnVE  date:  ( )ctober  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills.  Attorney,  202-326-3035. 
Division  of  Enforcement  Federal  Trade 
Commission,  Waihington.  DC  20580. 

SUPPLEMENTARY  MFORMATION:  On 

November  19, 197  9,  the  Commission 
issued  a  fmal  rule*  pursuant  to  section 
324  of  the  Energy  Policy  and 
Conservation  Actjof  1975,*  covering 


certain  appliance 


water  heaters.  The  rule  requires  that 
energy  costs  and  elated  information  be 
disclosed  on  labe  s  and  in  retail  sales 
catalogs  for  all  w  iter  heaters  presently 
manufactured.  Certain  point-of-sale 
promotional  materials  must  disclose  the 
availability  of  eniirgy  usage  information. 


■  44  FK  66466.  le 
»  ("ETCA  ■).  Pub.  L 
1975). 


CF)t  part  305. 

I  4-163.  89  StaL  871  (Dec.  22, 


categories,  including 


If  a  water  heater  is  advertised  in  a 
catalog  from  which  it  may  be  purchased 
by  cash,  charge  account  or  credit  terms, 
then  the  range  of  estimated  annual 
energy  costs  for  the  product  must  be 
included  on  each  page  of  the  catalog 
that  lists  the  product.  The  required 
disclosures  and  all  claims  concerning 
energy  consumption  made  in  writing  or 
in  broadcast  advertisements  must  be 
based  on  the  results  of  test  procedures 
developed  by  the  Department  of  Energy 
("DOE"),  which  are  referenced  in  the 
rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.'  Because 
the  costs  for  the  various  types  of  energy 
change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  in 
line  with  these  changes,  the  Commission 
is  empowered,  under  S  305.10(a)  of  the 
rule,  to  publish  new  ranges  annually  in 
the  Federal  Register,  if  appropriate.  The 
rule  specifies  that  it  is  appropriate  to 
publish  new  ranges  whenever  the  upper 
or  lower  limits  of  the  range  change  by 
15%  or  more  from  the  previously 
published  ranges.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  ranges  remain  in  effect 
until  the  new  ranges  are  published. 
However,  in  other  circumstances, 
publication  of  new  ranges  also  may  be 
appropriate. 

Today,  the  Commission  is  publishing 
new  ranges  because  DOE  has  changed 
its  test  procedure  for  waterheaters.*  As 
a  result  of  this  change,  manufacturers 
following  the  new  procedure  have 
derived  energy  factor  values  and 
estimated  armual  operating  cost  values 
that  differ  from  the  values  they  derived 
using  the  earlier  version.  In  accordance 
with  section  323(c)  of  EPCA.  42  U.S.C. 
6293(c).  these  new  values  must  be  used 
in  all  energy  usage  representations  and 
disclosures  (including  labels)  as  of 
October  15. 1991,  which  is  the  effective 
date  of  the  revisions  to  the  DOE  test  In 
order  for  manufacturers  to  be  able  to 
use,  in  required  disclosures  by  October 
15. 1991.  ranges  derived  from  results  of 


*  Reports  for  water  heater*  are  due  by  May  1. 

*  The  proposed  modifications  were  initially 
published  on  March  13. 1967  (52  FR  7972).  A 
subsequent  version  of  the  lest  was  published  on 
January  17. 1969  (54  FR  1890).  The  final  revisions 
were  published  on  October  17. 1990  (55  FR  42162). 


the  revised  procedure,  the  Commission 
is  publishing  revised  ranges  now. 

These  new  figures  for  the  estimated 
annual  costs  of  operation  for  water 
heaters  were  calculated  using  the  1991 
representative  average  energy  cost  for 
electricity  (8.24r  per  kilowatt-hour), 

natural  gas  (60.54r  per  therm),  propane 
(89t  per  gallon)  and  no.  2  heating  oil 
($1.29  per  gallon),  which  were  published 
by  DOE  on  January  30, 1991.'  They  were 
submitted  to  the  Commission  as  the  1991 
annual  data  submission  required  by 
S  305.8(b)  of  the  rule.* 

In  consideration  of  the  foregoing,  the 
Commission  amends  Appendices  Dl 
through  D3  of  its  Appliance  Labeling 
Rule  by  publishing  the  following  ranges 
of  comparability  for  use  in  the  labeling 
and  advertising  of  water  heaters 
beginning  October  15. 1991. 

List  of  Subjecto  in  16  CFR  Part  305 

Advertising,  Energy  conservation, 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  16  CFR  part  305  is 
amended  as  follows: 

PART  305-{  AMENDED] 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95-619) 
(1978).  the  National  Appliance  Energy 
Conservation  Act  (Pub.  L 100-12)  (1987).  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988.  (Pub.  L  100-357)  (1988). 
42  U.S.C.  6294;  sec.  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

2.  In  appendices  Dl  through  D3. 
Paragraphs  1  and  the  introductory  texts 
in  Paragraphs  2  are  revised  to  read  a5> 
follows: 

Appendices  to  Part  305 


•  56  FR  3455  (see  correction  at  56  FR  5455  (Feb.  11. 
1991)).  The  Commission  published  these  figures  on 
.March  5. 1991.  at  56  FR  9123  (see  correction  a(  56  FR 
11589  (March  19, 1991)). 

*  Because  many  manufacturers  had  to  modify 
their  lest  facilities,  instrumentation  or  data 
acquisition  systems  in  order  to  conduct  the  revised 
tests  this  year,  they  were  granted  an  extension  of 
the  May  1  deadline  for  submitting  the  estimated 
annual  operating  costs  for  their  products  to  allow 
the  extra  time  necessary  to  make  the  modifications 
and  conduct  the  tests. 
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Appendix  D1  to  Part  305    Water 
Heater— Qm 

1.  Range  Information: 

RangM  of  Mtimatsd  yMrty  anvgy  cost 


NahnlGM 

Prepsns 

FIrtt 

hour 

Low 

Hgd 

Low 

High 

rsting 

iMt 

than 

21 

21  to  24.. 

25  to  29.. 

3010  34.. 

35  to  40.. 

41  to  47.. 

SI  51. 00 

S162X>0 

S244.00 

$262.00 

48(0  55.. 

142.00 

162.00 

229.00 

262.00 

56to64„ 

14^00 

171.00 

229.00 

277.00 

65  to  74.. 

140.00 

174.00 

226.00 

283.00 

75  to  86.. 

122.00 

174.00 

204.00 

283.00 

87  to  99.. 

149.00 

181.00 

249.00 

283.00 

100  to 

114 

178.00 

189M 

288.00 

906.00 

llSto 

131 

• 

• 

300.00 

306.00 

Ov«r 

131 

193.00 

216.00 

313.00 

360.00 

'  No  data  nibmitiad. 

2.  Yearly  Cost  Information — Natural  Gas 
and  Propane:  Estimates  on  the  scale  are 
based  on  a  national  average  nat\tral  gas 
rate  of  60.54  cents  per  therm  and  a 
national  average  propane  rate  of  $0.89 
per  gallon. 


Appendix  D2  to  Part  305— Water 
Heater— Electric 

1.  Range  Information: 


First  hour  rattng 

Low 

H^t 

Leaalhan21 _    _. 

?1  to  ?4 

S377.00 

393.00 
393.00 
381.00 
377.00 
377J0Q 
381.00 
381.00 
381.00 
381.00 
381«) 
393.00 
426.00 

• 

»385.00 

303.00 

25  to  29 

417.00 

30  to  34 „™_ 

406.00 

35  to  40 - 

41  to  47 ._ 

48  to  55 _.     . 

V?  to6' •. 

411.00 
417.00 
421.00 
421.00 

65  to  74 , 

75  to  86 „ 

87  to  09 „ 

430.00 
441.00 
452.00 

100  to  114 _ 

115  to  131 „.„ 

Over  131 

464.00 
464.00 

• 

*  No  data  •ubmitted. 


2.  Yearly  Cost  Information— Electricity: 
Estimates  on  the  scale  are  based  on  a 
national  average  electric  rate  of  8.24 
cents  per  kilowatt  hour. 


Appendix  D3— Water  Healer— Oil 

1.  Range  Information: 


FM  hour  callr«g 

Low 

HV> 

Lata  than  65 

f^•^^7*   

• 

e 
e 

$261.00 
236.00 
223.00 

• 

• 

e 

75  to  86 

87  to  99 

100  to  114 

e 

$261.00 
283.00 

115  to  131.' 

Om  131...- 

263.00 

• 

*  No  data  autmiaad. 

2.  Yearly  Cost  Information — Oil: 
Estimates  on  the  scale  are  based  on  a 
national  average  oil  rate  of  $1.29  per 
gallon. 

•        *        *        •        • 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  91-22077  Filed  »-12-ei;  8:45  am| 

MUJNO  coot  ario-oi-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Valuation  of  Plan  Beneftta  In  8ingle> 
Employer  Plana;  Amendment  Adopting 
Additional  PSOC  Ratee 

AQENCV:  Pension  Benefit  Guaranty 

Corporation. 

Acnow.  Final  rule. 

aUMMARV:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  October  1, 1901.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  October  1, 1991  and  will  remain  in 
e^ect  until  the  PBGC  issues  new  interest 
rates  and  factors. 
EFFECTIVE  DATE:  October  1, 1991. 
FOA  FURTHER  INFORMATION  CONTACT. 
Harold  I-  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW., 
Washington.  DC  20006.  202-77ft-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 

8UPPLEMENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation's 


("PBGCs")  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities".  1.6^  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may.  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC  use 
these  formulas  to  value  benefit 
liabilities,  although  thisis  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfunding. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  m  use 
have  been  in  effect  since  July  1, 1991. 
This  amendment  adds  to  appendix  B  • 
new  set  of  interest  rates  and  factors  for 
valuing  benefits  in  plans  that  terminate 
on  or  after  October  1, 1991,  which  set 
reflects  a  decrease  of  V*  percent  in  the 
immediate  interest  rate  from  7  to  6% 
percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  e^ect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  fmding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  October  1. 1991,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
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JMI 


good  cause  exists 


for  making  the  rates 


set  forth  in  this  ai  nendment  elective 
less  than  30  days  after  publication. 

The  PBGC  has  letermined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $|00  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industi  ies,  or  significant 
adverse  effects  oi  i  competition, 
employment,  inve  stment,  productivity, 
or  innovation. 


lamea  B.  Lockhart  I|I, 

Executive  Director, 
Corporation. 

[FR  Doc.  91-22022 

MLLMQ  COOC  77l»-01-kl 


List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341, 1344,  and  1362  (1988). 

2.  Rate  Set  93  of  appendix  B  is  revised 
and  Rate  Set  94  of  appendix  B  is  added 
to  read  as  follows.  The  introductory  text 


is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged, 

ApfMfMHx  B— InterMt  R«tM  and  OuantitiM 
UMd  to  Value  Immediate  and  Deferred 
AnnuWee 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki,  ks,  ks,  ni,  and  nt  are  defined  in 
S  2619.45. 


Rate  set 

For  plans  with  a  valuation 

Immediata 
annuity  rate 

Deferred  annuities 

data 

k. 

k. 

k> 

rti 

On  or  after 

Before 

nt 

93 

94 

— ~. 

07-1-91 
10-1-91 

10-1-91 

7.00 
6.75 

1.062S 
1.0600 

1.0«iOO 
1.0475 

1.0400 
1.0400 

7 
7 

8 
8 

tension  Benefit  Guaranty 
9-12-ei:  8:45  am] 
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29  CFR  Part  267( 

V^iiintinn  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

agency:  Pension  }enefit  Guaranty 

Corporation. 

action:  Final  rule . 


SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  C  uaranty  Corporation's 
regulation  on  Val  lation  of  Plan  Benefits 
and  Plan  Assets  I  oUowing  Mass 
Withdrawal  (29  QFR  part  2676).  The 
regulation  prescri  ses  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retireilent  Income  Security 
Act  of  1974.  Secti^  2676.15(c)  of  the 
regulation  contaiiis  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  b  e  used  in  any  ' 
valuation  perfonr  ed  as  of  a  valuation 
date  within  that  c  alendar  month.  On  or 
about  the  fifteentk  of  each  month,  the 


PBGC  publishes  a 


for  the  following  i  nonth,  whether  or  not 


new  entry  in  the  table 


the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  October  1991. 

EFFECTIVE  DATE:  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006;  202- 
77&-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPlfMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C.  section  553(b)  and 
(d).)  Because  no  general  notice  of 
proposed  rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 


12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2678 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D).  and  1441(b)(1). 

2.  In  S  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    Interest 

(c)  Interest  rates. 


Fedefal  Regteter  /  Vbl.  56;  No:  17&  /  FVlddy,  Sbpt^mber  13.  1901  /'  Rulbs  and  Aegulatidns       46^7 


The  values  for  ^^ 


For 

valuation    

dates 

^^'^^       )>  i.  ii  i.  k  ii  ii  k  ii  tit  i.1  lit  h.  ^.  h.  i. 

month— 

•  •  •  •  '  •  •  • 

October 

1991. 07    .06875    .0675    .06625    .065    .06375    .06375    .06375    .06375    .06375    .06125    .06125    .06125    .06125    .06125    .05675 


Issued  at  Washington,  DC  on  this  Sth  day 
of  September  1991. 

Jamat  B.  Lockhart  DI, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

|FR  Doc.  91-22021  Filed  9-12-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Mineral*  Management  Service 

30  CFR  Part  206 
RIN 1010-AB17 

Revision  of  Valuation  Regulations 
Ck>veming  Gas  Sales  Under 
Percentage-of -Proceeds  Contracts 

agency:  Minerals  Management  Service 
(MMS).  Interior. 
action:  Final  rule. 

summary:  The  Minerals  Management 
Service  (MMS)  is  amending  its  gas 
product  valuation  regulations  to  change 
the  method  of  determining  the  value  of 
gas  sold  under  arm's-length  percentage- 
of-proceeds  (POP)  contracts.  The  final 
rule  provides  for  valuation  of  gas  sold 
under  these  contracts  using  the  rules 
applicable  to  unprocessed  rather  than 
processed  gas.  For  wet  gas  sold  under 
arm's-length  POP  contracts,  it  accepts  as 
value  for  royalty  purposes  the  market- 
based  value  determined  by  the  gross 
proceeds  remitted  to  the  lessee  under 
that  contract.  However,  the  regulations 
being  adopted  also  retain  a  minimum 
royalty  value  for  the  wet  gas  in  certain 
limited  circumstances. 

This  rulemaking  amends  MMS's 
Federal  and  Indian  gas  royalty  valuation 
regulations  at  30  CFR  part  206  governing 
the  valuation  of  gas  sold  under  arm's- 
length  POP  contracts.  The  requirements 
on  accounting  for  comparison  and  major 
portion  analysis  as  contained  in  the 
terms  of  Indian  leases  are  not  affected 
by  this  rulemaking.  As  stated  in  its 
proposed  rule  amendment  that  was 
published  in  the  Federal  Register  on 
December  15. 1988  (53  FR  50422).  MMS 
believes  that  the  explicit  recognition  and 
use  of  gross  proceeds  under  arm's-length 
contracts  as  value  will  not  result  in  a 


change  in  royalty  collections,  given 
current  relative  market  prices  of 
methane  and  other  gas  plant  products. 
These  changes  will  simplify  royalty 
reporting  requirements  and  will  have  a 
negligible  affect  on  royalty  revenues. 
ETFECTn^  DATE  November  1, 1991. 
TOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch,  Mail  Stop  3910, 
Minerals  Management  Service.  Royalty 
Management  Program,  P.O.  Box  25165, 
Denver,  Colorado  80225-0165  (303)  231- 
3432  or  (FTS)  326-3432. 
8UPFLEMENTARY  INFORMATION: 

I.  Background 

The  MMS  has  historically  required 
lessees  with  processed  gas  sales 
(including  gas  sales  subject  to  POP 
contracts)  to  base  royalties  on  100 
percent  of  the  value  of  the  residue  gas 
and  a  minimum  of  one-third  of  the 
natural  gas  liquids,  or  the  gross 
proceeds  received  by  the  lessee, 
whichever  was  greater  (30  CFR  206.105 
and  206.108  (1987)).  The  MMS  continued 
to  require  lessees  to  value  gas  sold 
under  POP  contracts  as  processed  gas 
after  publication  of  the  new  gas 
valuation  regulations  on  January  15, 
1988  (53  FR  1230).  although  lessees  could 
obtain  approval  of  a  processing 
allowance  in  excess  of  the  two-thirds 
limit  upon  application  to  MMS.  One  of 
the  primary  reasons  MMS  chose  to 
value  gas  in  this  manner,  both 
historically  and  under  the  new 
regidations,  was  to  prevent  lessees  from 
exceeding  the  otherwise  applicable 
processing  allowance  limit  by  the  terms 
of  their  POP  contracts.  During  the 
process  of  revising  the  final  gas 
valuation  regulations  (which  became 
effective  March  1, 1988),  industry 
conunenters  argued  that  POP  contracts 
represented  wellhead  sales  of 
unprocessed  gas.  These  commenters 
said  that  the  gross  proceeds  to  the 
lessee  should  be  accepted  as  value,  and 
that  lessees  should  not  be  required  to 
calculate  processing  allowances  for 
these  types  of  gas  sales.  However,  an 
opposing  point  of  view  was  presented 
by  the  State  and  Indian  commenters 
who  argued  that  MMS  should  not  accept 


gross  proceeds  without  requiring  proof 
that  processing  costs  charged  to  the 
lessee  were  reasonable. 

On  December  15. 1988  (53  FR  50422), 
MMS  issued  a  notice  proposing  to 
amend  its  gas  product  valuation 
regulations  to  require  that  the  valuation 
of  gas  sold  under  arm's-length  POP 
contracts  be  determined  by  the 
provisions  of  the  unprocessed  gas 
valuation  regulations  at  30  CFR  206.152 
(1988)  rather  than  the  provisions  of  the 
processed  gas  valuation  regulations  at 
30  CFR  206.153  (1988).  This  would  result, 
in  most  circumstances,  in  the  value  for 
royalty  purposes  being  based  on  gross 
proceeds.  However,  MMS  also  proposed 
adding  a  new  provision  to  the 
unprocessed  gas  valuation  regulations 
requiring  that  value,  for  royalty 
purposes,  of  gas  sold  under  arm's-length 
POP  contracts  could  never  be  less  than 
100  percent  of  the  value  of  the  residue 
gas  attributable  to  processing  the 
lessee's  gas.  Under  the  proposed  rule, 
valuation  of  gas  sold  under  non-arm's- 
length  POP  contracts  would  have 
remained  under  the  processed  gas 
valuation  regulations. 

The  MMS's  proposal  was  premised  on 
the  belief  that  the  new  regulations 
would  generate  a  large  number  of 
requests  to  exceed  the  two-thirds 
processing  allowance  limit  (see  30  CFR 
206.158(c)(2)  and  (c)(3)  (1988))  and  that 
virtually  all  these  requests  would  be 
granted.  The  MMS  believed  that,  for 
arm's-length  POP  contracts,  the  new 
regulations  imposed  an  unnecessary 
burden  on  industry  and  on  MMS  by 
requiring  the  submittal  of  allowance 
forms  to  claim  an  allowance  up  to  the 
two-thirds  limit,  requests  to  exceed  the 
hmit,  new  allowance  forms  to  claim  an 
approved  allowance  in  excess  of  the 
two-thirds  limit,  and  the  amendment  of 
previously  submitted  Reports  of  Sales 
and  Royalty  Remittance  (Form  MMS- 
2014)  to  reflect  the  newly  approved, 
higher  allowance.  Also,  with  the 
proposal  that  the  value  of  such  gas  be  a 
minimum  of  100  percent  of  the  value  of 
the  residue  gas,  MMS  estimated  that 
royalty  would  not  be  significantly 
affected  by  changing  valuation  of  gas 
sold  under  arm's-length  POP  contracts 
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to  the  unprocesseq  gas  valuation 
regulations.  In  adqition  to  these 
proposals,  MMS  ajso  requested  specific 
comments  on  wheUjer  the  proposed  rule, 
if  adopted,  should  be  retroactive. 

n.  Comments  Rec4iived  on  Proposed 
Rule 

The  proposed  ruemaking  provided  for 
a  30-day  public  co  nment  period  which 
ended  January  17,  1989.  and  was 
subsequently  exte  ided  to  February  3. 
1986  (see  54  FR  13^8.  January  13. 1989). 
During  the  public  comment  period.  MMS 
received  24  wrifte*  comments:  16 
responses  from  industry,  3  from  industry 
trade  groups  or  astociations.  3  &om 
State  Agencies,  and  2  from  State/Indian 
associations.         | 

The  five  State  alid  Indian  commenters 
were  unanimously  opposed  to  adopting 
both  the  proposed  revision  and  the 
retroactive  effectif  e  date.  They  stated 
that  MMS  has  no  Adequate  basis  for  the 
conclusions  enumerated  in  the  proposed 
rulemaking  and  that  there  is  no  known 
study  that  establiapes  the  prevalence  of 
POP  contracts.  They  also  argued  that,  if 
a  large  number  of  kuch  contracts  did 
exist,  MMS  has  nat  demonstrated  that 
processing  allowatices  under  these 
contracts  would,  iii  most  instances, 
exceed  the  two-thirds  limit. 

These  commenters  claimed  that, 
contrary  to  MMS's  assertion  that  the 
proposed  changes  will  reduce  the 
administrative  buifden,  the  revision  will 
merely  shift  this  burden  to  a  different 
division  of  MMS.  pe  Royalty 
Compliance  Divis^n  (RCD).  Several  of 
these  commentersi  stressed  that  the 
burden  would  actiially  increase  for  the 
auditors  who  audit  payors  "after  the 
fact."  and  suggested  that  the  burden 
would  increase,  with  the  passage  of 
time,  for  payors  who  might  not  learn  of 
an  increase  in  royalty  liability  until  6 
years  after  produqtion  occurs.  They 
contended  that  u^til  MMS  is  able  to 
audit  all  payors,  tl^e  proposed  revision 
carries  an  increas^  risk  that  the  public 
will  suffer  a  loss  of  royalties  and  that 
the  protection  of  ^  lessor  will  be 
weakened  in  the  ilame  of  administrative 
convenience. 

Finally,  these  o^mmenters  observed 
that  no  lustificatian  exists  for 
abandoning  the  prudent  policy  of 
requiring  payors  t|>  perform  a  processing 
costs  analysis  pridr  to  payment  of 
royalties  and  that  |if  payors  cannot 
overcome  the  burden  of  proving  that 
their  processing  c^ts  are  reasonable, 
actual,  and  necessary,  they  should  not 
be  permitted  an  etception  to  the 
allowance  limitation. 

Industry  and  industry  trade  groups  or 
associations  supported  adoption  of  the 
proposed  revision! and  a  retroactive 
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effective  date  of  March  1. 1988. 
consistent  with  the  effective  date  of  the 
new  gas  valuation  regulations.  Some 
industry  commenters  stated  that  the 
revenues  received  under  arm's-length 
POP  contracts  represent  the  wellhead 
value  of  unprocessed  gas  and  that 
valuing  gas  sold  under  POP  contracts  as 
unprocessed  gas  is  consistent  with 
basing  royalty  on  the  market  value  of 
gas  at  the  wellhead.  These  commenters 
declared  that  it  is  illogical  to  treat  arm's- 
length  POP  contracts  differently  from 
other  arm's-length  transactions.  One 
industry  commenter  suggested  that  gas 
sold  under  non-arm's-length  POP 
contracts  should  also  be  valued  as 
unprocessed  gas  because,  in  sales  of  gas 
to  affiliates  under  POP  contracts,  the 
seller  retains  no  more  interest  in  the  gas 
after  the  sale  than  if  the  gas  had  been 
sold  to  a  nonaffiliate. 

Commenters  also  claimed  that 
adopting  the  revision  would  alleviate 
the  enormous  administrative  burden  for 
both  MMS  and  industry  of  filing  updated 
Payor  Information  Forms,  processing 
allowance  forms  (Form  MMS-4109).  and 
filing  and  processing  requests  to  exceed 
the  two-thirds  processing  allowance 
limitation. 

The  proposal  to  require  a  minimum 
value  of  100  percent  of  the  residue  gas 
was  opposed  by  all  industry 
respondents.  Industry  claimed  that  its 
position  would  be  consistent  with 
MMS's  general  philosophy  that  revenue 
received  under,  or  prices  established  in. 
arm's-length  contracts  represent 
reasonable  value  for  royalty  purposes. 

Several  industry  commenters 
proclaimed  that  the  minimum  value 
provision  adds  a  dual  accounting 
requirement  to  POP  contracts  that  is 
fanpossible  to  comply  with.  Many 
commenters  also  mentioned  that  not  all 
purchasers  provide  sufficient 
information  on  the  settlement  statement 
to  enable  a  payor  to  perform  dual 
accounting  and  that  the  value  of  the  gas 
at  the  wellhead  is  represented  by  the 
proceeds  received  under  the  contract. 

Various  commenters  alleged  that  the 
minimum  value  provision  may  create  an 
economic  burden  on  payors  because 
their  royalty  payments  might  exceed 
their  revenue  if  the  value,  for  royalty 
purposes,  exceeds  the  gross  proceeds 
received  for  sale  of  the  gas  at  the 
wellhead.  Some  commenters  discussed 
the  imposition  of  transportation  and/or 
gathering  charges  by  processors  in 
addition  to  the  costs  of  processing  and 
stated  that  the  minimum  value  provision 
may  limit  the  payor  from  properly 
recovering  these  costs.  Multiple 
commenters  stressed  that  the  minimum 
value  provision  will  result  in  an 
increased  workload. 


Few  State  or  Indian  respondents 
commented  on  the  minimum  valne 
provision  because  they  were  opposed  to 
adoption  of  the  revision  in  its  entirety. 
The  few  State  commenters  that  did 
respond  reasoned  that  the  entire 
concept  of  valuing  gas  sold  under  POP 
contracts  as  unprocessed  gas  is  faulty  if 
a  minimum  value  is  based  on  the  sale  of 
residue  gas.  These  commenters  were 
very  concerned  that  this  provision 
would  allow  payors  to  deduct  100 
percent  of  the  value  of  gas  plant 
products  without  approval  or  monitoring 
by  MMS. 

In  the  proposed  rulemaking,  MMS  did 
not  specify  an  effective  date  for  the 
proposed  changes.  Most  industry 
commenters  strongly  recommended  that 
MMS  make  the  proposed  revision 
effective  retroactive  to  March  1, 1988. 
the  effective  date  of  the  new  regulations. 
Several  commenters  reasoned  that  this 
would  be  consistent  with  MMS's 
objective  of  eliminating  unnecessary 
workload,  would  allow  MMS  to 
consistently  apply  the  revision  from 
inception  of  the  new  regulations,  and 
would  avoid  audit  confusion.  Some 
industry  commenters  believed  that  MMS 
should  postpone  the  due  date  for  filing 
Forms  MMS-4109  that  contain  actual 
1988  data  and  estimated  1989  data  for 
gas  sold  under  POP  contracts  until  the 
proposed  rulemaking  is  fmal.  State  and 
Indian  respondents  presented  no 
conunents  on  this  issue. 

III.  Results  of  Study 

To  respond  to  some  of  the  concerns 
raised  by  commenters,  MMS  undertook 
a  study  to  determine:  (1)  The  number  of 
leases  subject  to  POP  contracts;  (2)  how 
many  processing  allowances  under 
these  contracts  would  reasonably  be 
expected  to  exceed  the  two-thirds  limit: 
(3)  how  many  requests  for  exceptions  to 
the  two-thirds  processing  allowances 
limit  were  actually  submitted  to  MMS; 
and  (4)  the  extent  of  the  reporting 
burden  caused  by  the  existing 
regulations. 

Leases  with  gas  sales  under  POP 
contracts  were  identified  by  reviewing 
company-generated  valuation  requests, 
requests  to  exceed  the  two-thirds 
processing  allowance  limit  applicable  to 
gas  plant  products,  and  information 
assembled  by  RCD  from  audits 
involving  POP  contracts.  Actual  data 
reported  to  the  Auditing  and  Financial 
System  (AFS)  on  Form  MMS-2014  were 
reviewed  to  determine  lessee 
compliance  with  regulatory 
requirements.  Reported  processing 
allowances  were  reviewed  to  determine 
the  percentage  of  the  value  of  gas  plant 
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products  actually  claimed  as  a 
deduction. 

The  MMS  identified  326  leases  subject 
to  POP  contracts.  The  MMS  has  no 
method  of  determining  the  total  number 
of  leases  with  gas  sales  subject  to  POP 
contracts,  but  suspects  that  the  326 
identiHed  leases  do  not  include  all 
leases  subject  to  this  type  of  contract. 

The  MMS  review  indicated  that 
processing  allowances  for  about  50 
percent  of  the  326  leases  studied  would 
reasonably  be  expected  to  exceed  the 
two-thirds  processing  allowance. 
Processing  allowances  for  6  leases  (2 
percent)  exceeded  100  percent  of  the 
value  of  the  gas  plant  products. 
Accordingly,  the  statistics  suggest  that 
the  lessee's  gross  proceeds  will  exceed 
100  percent  of  the  value  of  the  residue 
gas  in  almost  all  cases  and  will  exceed 
100  percent  of  the  value  of  the  residue 
gas  plus  one-third  of  the  value  of  the 
liquid  products  in  about  half  of  the 
cases. 

With  implementation  of  the  January 
1988  gas  valuation  regulations,  all 
lessees  with  POP  sales  were  required  to 
submit  a  Form  MMS-^log  to  MMS 
pursuant  to  30  CFR  206.159(c)  and  report 
processing  allowances  as  separate  line 
items  on  the  Form  MMS-2014  pursuant 
to  30  CFR  206.159(c)(4).  Industry  reports 
a  monthly  average  of  207,000  lines  on 
the  Form  MMS-2014  and  32,400  lines  on 
separate  allowance  reporting  forms  that 
were  entered  into  the  allowance 
tracking  system.  The  326  leases  alone 
would  account  for  approximately  7 
percent  of  the  total  processing 
allowance  lines  reported  on  Form  MMS- 
2014. 

rV.  Discussion 

The  MMS  believes  that  gross 
proceeds  under  arm's-length  contracts  is 
the  best  indicator  of  value  except  under 
limited  circumstances.  In  particular, 
gross  proceeds  may  not  be  the  measure 
of  value  for  royalty  purposes  when  the 
gas  is  not  sold  in  marketable  condition. 
See  30  CFR  206.152(1]  and  206.153(i). 
This  factor  is  similar  to  holdings  in 
several  oil  and  gas  producing  states, 
where  the  courts  were  concerned  that 
the  choice  of  a  point  of  sale  "rests 
entirely  [with  the  lessee  and  its 
purchaser  and  could)  lead  to 
manipulation  by  lessees".  State  v.  Davis 
Oil  Co.  728  P.2d  1107, 1110  (Wyo.  1986) 
(dealing  with  POP  contracts).  See  also 
Piney  Woods  Country  Life  Sch.  v.  Shell 
on  Co.  726  F.2d  225  (5th  Cir.  1984) 
(applying  Mississippi  law).  Gross 
proceeds  may  also  not  be  the  best 
measure  of  value  when  the  lessee  is 
unable  to  market  the  gas  at  a 
competitively  determined  price.  In 
particular,  POP  contracts  often  occur 


under  conditions  where  the  lessee  is 
subject  to  monopsonistic  market  power 
by  Its  purchaser  or  processor. 

The  principle  adopted  for  the  new  gas 
valuation  regulations  on  January  15, 
1988  (53  FR 1230).  is  that  the  value  of 
production  for  royalty  purposes  is  the 
value  at  the  lease.  Except  under  the 
narrow  circumstances  described  above, 
the  gross  proceeds  accruing  under  an 
arm's-length  contract  will  determine  that 
value.  This  principle  governs  royalty 
valuation  determinations  made  for  other 
resources,  as  well  as  oil  and  gas. 

Based  on  this  general  philosophy,  the 
comments  received  on  the  proposed 
rule,  and  the  facts  ascertained  from  the 
study,  MMS  decided  that  valuation  of 
gas  sold  under  arm's-length  POP 
contracts  will  be  determined  by  the 
provisions  of  the  unprocessed  gas 
valuation  regulations  at  30  CFR  206.152. 

As  stated  in  its  proposed  rule 
amendment  (53  FR  50423),  MMS  behaves 
that  the  explicit  recognition  and  use  of 
gross  proceeds  imder  arm's-length 
contracts  as  value  will  not  result  in  a 
change  in  royalty  collections.  There  was 
significant  controversy  surrounding 
valuation  under  POP  contracts  in 
adopting  the  final  product  value 
regulations  in  30  CFR  part  206  (53  FR 
1230,  January  15. 1988).  Because  of  these 
concerns,  MMS  proposed  to  take  a 
conservative  approach  in  changing  the 
regulations,  and  has  therefore  retained 
the  minimum  value  provision.  The  MMS 
continues  to  believe  that  such  a 
minimum  will  not  result  in  a  change  in 
royalty  collections.  There  is  no 
additional  reporting  burden  associated 
with  this  minimum. 

The  MMS  does  not  believe  that 
adoption  of  the  revision  will  create  any 
additional  burden  for  either  RCD  or 
lessees.  Even  under  the  current 
regulations,  lessees  have  the  obligation 
to  base  royalties  on  no  less  than  their 
gross  proceeds  and  payments  made  by 
lessees  are  subject  to  audit  "after  the 
fact"  The  revision  does  not  change 
these  requirements  nor  does  it  place  any 
increased  burden  on  RCD  to  assure  that 
they  are  met.  The  revision  also  does  not 
carry  an  increased  risk  of  loss  of 
royalties  nor  does  it  change  the  existing 
requirements  for  dual  accounting  (30 
CFR  206.155(b))  and  major  portion 
analysis  (30  CFR  206.152(a)(3)(i))  on 
Indian  leases.  Furthermore.  MMS  retains 
the  ability  to  determine  another  value  if 
the  values  received  under  arm's-length 
contracts  do  not  reflect  either  the  total 
consideration  transferred  between 
buyer  and  seller  or  a  reasonable  value 
because  the  lessee  has  breached  its  duty 
to  market  production  for  the  mutual 
beneHt  of  the  lessee  and  the  lessor  or 


because  of  misconduct  (see  30  CFR 
206.152(b)(I)(ii)  and  (iii)). 

The  study  conducted  by  MMS  does 
not  support  industry's  position  that  the 
minimum  value  provision  imposes  an 
economic  burden  on  lessees.  Of  the  326 
leases  reviewed,  only  6  leases  (2 
percent)  had  reported  processing 
allowances  in  excess  of  100  percent  of 
the  value  of  the  gas  plant  products.  The 
very  small  number  of  leases  with 
allowances  exceeding  100  percent  of  the 
value  of  the  gas  plant  products  indicates 
that  industry's  contention  of  economic 
burden  is  imfounded. 

The  concerns  of  the  State  and  Indian 
commenters  that  the  provision  will 
always  cause  POP  sales  values  to  be 
based  only  on  the  value  of  the  residue 
gas  are  not  supported  by  the  statistics. 
The  conunenters  appear  to  be  assuming 
that  all  gas  will  be  valued  according  lo 
the  minimum  value  provision  of  the  rule. 
This  however  is  not  the  case.  Gas  under 
POP  contracts  still  must  be  valued  at 
least  equal  to  the  gross  proceeds 
actually  received  by  the  lessee. 

The  MMS  is  also  not  convinced  that 
requiring  the  value  of  the  gas  to  be  a 
minimum  value  equivalent  to  100 
percent  of  the  value  of  the  residue  gas 
will  increase  the  paperwork  burden  on 
the  lessee.  The  contractually  speciHed 
percentage  of  the  residue  gas  value  is 
known  to  the  lessee;  the  lessee  received 
that  specified  percentage  of  value  as 
part  of  its  gross  proceeds.  Therefore, 
determination  of  the  100  percent  value 
of  the  residue  gas  is  a  simple 
mathematical  calculation.  Those  lessees 
who  contend  that  they  do  not  receive 
sufficient  information  to  determine  the 
100  percent  value  are  assumed  to  be 
failing  in  their  duty  to  determine  if  the 
purchaser  is  complying  with  their 
contract,  a  situation  the  lessor  cannot 
endorse. 

The  final  issue  concerning  the 
minimum  value  provision  is  the 
contention  by  lessees  that  they 
effectively  v^U  not  be  able  to  deduct 
transportation  fees  they  incur  under  the 
POP  contract  if  the  value  is  established 
at  no  less  than  100  percent  of  the  value 
of  the  residue  gas.  'The  lessees  are 
concerned  because  they  are  required 
under  their  arm's-length  contracts  to 
provide  the  purchaser/gas  plant 
operator  a  volume  of  gas.  in  kind,  that 
represents  the  fuel  necessary  to 
transport  their  gas  to  the  plant.  In 
addition,  any  liquids  recovered  in  the 
transportation  system  between  the  lease 
and  the  plant  are  normally  retained  by 
the  purchaser/gas  plant  operator,  either 
in  whole  or  in  part.  However,  the  rule 
gives  the  lessee  the  benefit  of  these 
deductions  because  the  royalty  is  based 
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plant  to  a  Mies  po; 
transportation  cos^ 
deducted  from  the 

values  prior  to  ma 


either  on  gross  proceeds  (which  reflects 
reductions  for  the  Volumes  returned  by 
the  purchaser)  or  100  percent  of  the 
value  of  the  residuf  gas  at  the  tailgate  of 
the  plant  (which  reflects  the  deductions 
because  the  volumes  at  the  tailgate 
already  are  reducefl  by  volume  returned 
by  the  purchaser),  t^e  study  conducted 
by  MMS  and  the  comments  received 
also  pointed  out  th«t  there  may  be  costs 
of  transporting  the  ^sidue  gas  from  the 
t  prior  to  sale.  These 
are  typically 
lant  owner's  sales 
ing  payment  to 
producers  and  therefore  are  reflected  in 
the  gross  proceeds;  The  MMS  will  also 
allow  these  costs  ta  reduce  die  value  of 
the  residue  gas  determined  under  30 
CFR  206.152  in  arriving  at  the  minimum 
value  under  the  rul^  being  adopted 
today. 

The  final  issue  raised  by  commenters 
was  whether  or  no|  to  make  the 
proposed  revision  letroactive.  The  MMS 
has  decided  not  to  adopt  the  proposed 
revision  retroactivtly.  The  effect  of 
adopting  this  rule  retroactively  would  be 
to  provide  unwarranted  administrative 
relief  to  certain  lessees  for  having  failed 
to  properly  follow  Current  reporting 
requirements. 


V.  Summary  of  FuibI  Rule 

The  MMS  is  amcfMling  its  gas  product 
valuation  regulatiohs  to  change 
valuation  of  gas  sold  under  arm's-length 
POP  contracts  boei  the  processed  gas 
valuation  regulatio^is  at  30  CFR  206.153 
to  the  unprocessedjgas  valuation 
regulaUons  at  30  CFR  206.152.  The  MMS 
is  also  adopting  a  new  provision  in  the 
unprocessed  gas  v)  iluation  regulations 
requiring  that  the  v  alue  for  royalty 
purposes  for  gas  sdd  under  arm's-length 
POP  contracts  be  Ho  less  than  a  value 
equivalent  to  100  percent  of  the  value  of 
the  residue  gas.  les  b  any  applicable 
allowances  for  transporting  the  residue 
gas  away  from  the  plant  prior  to  sale. 
The  final  rule  is  effective  as  of  the  date 
specified  in  the  EFI(ective  DATE  section 
of  this  preamble. 

Procedural  Mattel 


Executive  Order . 

Decause  this  rul^aking  does  not 
result  in  any  additional  burden  for 
lessees,  the  Deparlhient  has  determined 
that  this  docimient'is  not  a  major  rule 


and  therefore  does 


regulatory  analyst^  under  Executive 
Order  12291. 


Because  this  i 
requirements  of  < 
there  are  no  i 


not  require  a 


Regulatory  FlexJbi  Uty  Act 

rulf  making  will  remove 
'.  easting  regulations, 
signifi  cant  additional 


requirements  or  burdens  placed  upon 
small  business  entities  as  a  result  of 
implementation  of  the  rule.  Therefore, 
the  Department  has  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entibes  and  does  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  (5  U3.C  601 
et  seq.). 

Executive  Order  12630 

The  Department  certifies  that  this 
rulemaking  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  pursuant  to  Executive 
Order  12830,  "Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

Paperwork  Reduction  Act  of  1980 

Information  collection  requirements 
contained  in  this  rulemaking  have  been 
approved  by  the  OfGce  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
and  assigned  clearance  number  1010- 
0075. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  Action  that  significantly  affects 
the  quality  of  the  human  environment 
and  a  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4332(2)(C))  is  not  required. 

list  of  Subjects  in  30  CFR  Part  206 

Coal.  Continental  shelf.  Geothermal 
energy,  Government  contracts,  Indian 
lands,  Minerals  royalties.  Natural  gas. 
Petroleum.  Public  lands-minerals 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  31. 1991. 
Richard  Roldan. 

Deputy  Assistant  Secretary — Land  and 
Minerals  Management 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  part  206  is  amended 
as  follows: 

PART  208— PRODUCT  VALUATION 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  5  U.SC  301  et  seq.;  25  U.S.C.  396 
et  seq.;  25  U.S.C.  396a  et  seq.;  25  U.S.C.  2101 
et  seq.:  30  U.S.C.  181  et  seq.:  30  U.S.C.  351  et 
seq.:  30  US.C.  1001  et  seq.:  30  U.S.C  1701  et 
seq.:  31  U.S.C  9701:  43  U.S.C.  1301  et  seq.;  43 
U.S.C  1331  et  seq.:  and  43  U.S.C  1801  et  seq. 

2.  Paragraphs  (a)(1)  end  (b)(l)(i)  of 

§  206.152  under  subpart  D  (Federal  and 


Indian  Gas)  are  revised  to  read  as 
follows: 

9  206.152    Valuation  Standard*— 


(a)(1)  This  section  applies  to  the 
valuation  of  all  gas  that  is  not  processed 
and  all  gas  that  is  processed  but  is  sold 
or  otherwise  disposed  of  by  the  lessee 
pursuant  to  an  arm's-length  contract 
prior  to  processing  (including  all  gas 
where  the  lessee's  arm's-length  contract 
for  the  sale  of  that  gas  prior  to 
processing  provides  for  the  value  to  be 
determined  on  the  basis  of  a  pen^ntage 
of  the  purchaser's  proceeds  resulting 
from  processing  the  gas).  This  section 
also  applies  to  processed  gas  that  must 
be  valued  prior  to  processing  in 
accordance  with  9  206.155  of  this  part 
Where  the  lessee's  contract  includes  a 
reservation  of  the  right  to  process  the 
gas  and  the  lessee  exercises  that  right. 
S  206.153  of  this  part  shall  apply  instead 
of  this  section. 


(b)(l)(i]  The  value  of  gas  which  is  sold 
pursuant  to  an  arm's-length  contract 
shall  be  the  gross  proceeds  accruing  to 
the  lessee,  except  as  provided  in 
paragraphs  (b](l]  (ii)  and  (iii)  of  this 
section.  The  lessee  shall  have  the 
burden  of  demonstrating  that  its 
contract  is  arm's-length.  The  value 
which  the  lessee  reports,  for  royalty 
purposes,  is  subject  to  monitoring, 
review,  and  audit  For  purposes  of  this 
section,  gas  which  is  sold  or  otherwise 
transferred  to  the  lessee's  marketing 
affiliate  and  then  sold  by  the  marketing 
achate  pursuant  to  an  arm's-length 
contract  shall  be  valued  in  accordance 
with  this  paragraph  based  upon  the  sale 
by  the  maiiceting  affiliate.  Also,  where 
the  lessee's  arm's-length  contract  for  the 
sale  of  gas  prior  to  processing  provides 
for  the  value  to  be  determined  based 
upon  a  percentage  of  the  purchaser's 
proceeds  resulting  horn  processing  the 
gas,  the  value  of  production,  for  royalty 
purposes,  shall  never  be  less  than  a 
value  equivalent  to  100  percent  of  the 
value  of  the  residue  gas  attributable  to 
the  processing  of  the  lessee's  gas. 

3.  Paragraph  (a)(1)  of  S  206.153  under 
subpart  D  (Federal  and  Indian  Gas)  is 
revised  to  read  as  follows: 

S206.1S3    Valuation  Btandanto— 
preeassad  gas. 

(a)(1)  This  section  applies  to  the 
valuation  of  all  gas  that  is  processed  by 
the  lessee  and  any  other  gas  production 
to  which  this  subpart  applies  and  that  is 
not  subject  to  the  valuation  provisions 
of  S  206.152  of  this  part.  This  section 
applies  where  the  lessee's  contract 
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inchides  a  reservation  of  the  right  to 
process  the  gas  and  the  lessee  exercises 
that  right 
•        •        *        •        • 

(FR  Doc  91-22092  Filed  9-12-«l:  ft45  am' 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart91« 

Kanaaa  Permanent  Regidatory 
Prooram 

AQENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM]. 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  a  program  amendoaent 
submitted  by  Kansas  as  a  modification 
to  the  State's  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Kansas  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  pertains 
to  general  requirements,  defmitions, 
permit  applications,  public  hearing, 
assessment  conferences,  individual  civil 
penalties  and  civil  penalties,  permit 
review,  bonding  procedures, 
performance  standards,  underground 
mining,  small  operator  assistance,  lands 
unsuitable  for  surface  coal  mining, 
blaster  certification,  employee  financial 
interests,  inspection  and  enforcement, 
subsidence  control,  and  incidental  coal 
extraction. 

The  amendment  is  intended  to  revise 
the  State  program  to  be  consistent  with 
the  corresponding  Federal  standards, 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations  and  improve  operational 
efficiency. 

EFFECTIVE  DATE;  September  13, 1991- 

FOR  FURTHER  INFORMATION  CONTACT 

]erry  R.  Ennis.  Telephone:  (816)  374- 
6405. 

SUPFLEMENTARV  INFORMATION: 

L  Background  oo  the  Kansas  Program 

On  January  21, 1981,  the  Secretary  of 
Interior  conditionally  approved  the 
Kansas  program.  General  background 
iiuurmation  on  the  Kansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981.  Federal  Register  (46  FR  5692). 
Subsequent  actions  concerning  Kansas' 
program  and  program  amendments  can 
be  found  at  30  CFR  916.12. 916.15,  and 
916.16. 


n.  Submisskm  of  Amendment 

By  letter  dated  June  29. 1989 
(Administrative  Record  No.  KS-436). 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
revisions  (1)  in  response  to  an  October 
21. 1988  (Administrative  Record  No.  KS- 
432],  letter  that  OSM  sent  in  accordance 
with  30  CFR  732.17(d)  requiring  certain 
provisions  of  the  State  program  to  be 
updated  for  consistency  with  the 
Federal  regulations  through  July  1, 1988, 
and  to  satisfy  anticipated  deficiencies  in 
the  State  program  through  July  1, 1989; 
(2)  in  response  in  a  May  11. 1989,  letter 
(Administrative  Record  No.  KS-434)  that 
OSM  sent  in  accordance  with  30  CFR 
732.17(d)  concerning  ownership  and 
control:  and  (3)  at  \he  State's  own 
initiative  to  improve  its  program. 

The  regulations  that  Kansas  proposes 
to  amend  are:  Kansas  Administrative 
Regulations  (ICA.R.)  47-1-1,  Title;  47-1- 
3,  Communication:  47-1-4.  Sessions;  47- 
1-6.  Petitions  to  Initiate  Rulemaking:  47- 
1-9.  Notice  of  Citizen  Suits;  47-1-ia 
General  Notice  Requirement;  47-1-11. 
Permittee  Preparation  and  Submission 
of  Reports;  47-2-14.  Complete  and 
Accurate  Application  Defined:  47-2-21. 
Employee  Defined;  47-2-53.  Regulatory 
Authority  or  State  Regulatory  Authority 
Defined;  47-2-67.  Surety  Bond  Defined; 
47-2-75.  Definitions-Adoption  by 
Reference;  47-3-1,  Application  for 
Mining  Permit;  47-3-1,  Application  for 
Mining  Permit-Adoption  by  Reference; 
47-3-3a.  Application  for  Mining  Permit- 
Maps;  47-3-42,  Application  for  Mining 
Permit-Adoption  by  Reference;  47-4- 
14a.  Administrative  Hearing  Procedure; 
47-4-15.  Administrative  Hearings, 
Discovery;  47-4-16,  Interim  Orders  for 
Temporary  Relief;  47-4-17. 
Administrative  Hearings.  Award  of 
Costs  and  Expenses;  47-5-5a.  Civil 
Penalties-Adoption  by  Reference;  47-5- 
16,  Civil  Penalties-Final  Assessment 
and  Payment  of  Civil  Penalties;  47-6-1. 
Permit  Review;  47-6-2.  Permit  Revision; 
47-6-3.  Permit  Renewals-Adoption  by 
Reference;  47-6-4,  Permit  Transfers, 
Assignments,  and  Sales-Adoption  by 
Reference;  47-6-6,  Permit  Conditions- 
Adoption  by  Reference;  47-6-7,  Permit 
Suspension  or  Revocation;  47-6-8, 
Termination  of  Jurisdiction-Adoption  by 
Reference:  47-6-9,  Exemption  for  Coal 
Extraction  Incident  to  Government 
Financed  Highway  or  Other 
Construction-Adoption  by  Reference; 
47-6-10,  Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals-Adoption  by  Reference;  47-7- 
2,  Coal  Exploration-Adoption  by 
Reference;  47-8-9,  Bonding  Procedures- 
Adoption  by  Reference;  47-8-11,  Use  of 


Forfeited  Bond  Funds;  47-9-1. 
Performance  Standards-Adoption  by 
Reference;  47-9-2,  Re\'egetation:  47-*-4, 
Interim  Program  Performance 
Standards-Adoption  by  Reference:  47- 
10-1.  Underground  Mining-Adoption  by 
Reference:  47-11-8.  Small  Operator 
Assistance  Program-Adoption  by 
Reference;  47-12-4,  Lands  Unsuitable 
for  Surface  Mining-Adoption  by 
Reference:  47-13-4,  Training  and 
Certification  of  Blasters- Adoption  by 
Reference:  47-13-5,  Responsibilities  of 
Operators  and  Biasters-in-Charge;  47- 
13-6,  Training  Program;  47-14-7, 
Employee  Financial  Interest-Adoption 
by  Reference;  47-15-la.  Inspection  and 
Enforcement-Adoption  by  Reference; 
47-15-3,  Lack  of  Information;  Inability  to 
Comply;  47-1S-4.  Injunctive  Relief;  47- 
15-7.  State  Inspections;  47-15-8, 
Citizen's  Request  for  State  Inspections; 
47-15-15.  Service  of  Notices  of  Violation 
and  Cessation  Orders:  47-15-17, 
Maintenance  of  Permit  Areas. 

OSM  published  a  notice  in  the  July  14. 
1989.  Federal  Register  (54  FR  29742) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(Administrative  Record  No.  KS-441). 
The  public  comment  period  ended 
August  14. 1980. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  related  to 
K.A.R.  47-l-e(e)  and  (f).  Notice  of 
Citizen  Suits;  47-2-21.  Employee 
Defined:  47-2-53,  Regulatory  Authority 
or  State  Regulatory  Authority  Defined: 
47-2-53a,  Regulatory  Program  Defined; 
47-2-58,  Significant  Imminent 
Environmental  Harm  to  Land.  Air,  and 
Water  Resources  Defined:  47-2-64,  State 
Act  Defined;  47-2-74.  Public  Road 
Defined;  47-2-75(a)(6).  (7).  and  (8), 
Definitions:  47-2-7S(b)(6)(B]  and  (C), 
Alluvial  Valley  Floor  and  Arid  and 
Semiarid  Area  Defined;  47-2-75, 
Ownership  and  Control  Definitions;  47- 
3-1.  Application  for  Mining  Permit;  47- 
3-2(c)(3),  Application  for  Mining  Permit; 
47-3-42,  Application  for  Mining  Permit 
47-3-42(b)(15).  Special  Category 
Permits:  47-3-42,  Application  for  Mining 
Permit  47-4-14,  Incorporation  by 
Reference  of  Kansas  Statute  Annotated 
(KSA)  77-501  et  seq.;  47-5-5a(a)(10). 
Individaal  Civil  Penalties;  47-e-2(d). 
Permit  Revision;  47-6-6(bK4),  Permit 
Review;  47-7,  Coal  Exploration;  47-6- 
9(q)(2),  Bonding  Procedures:  47-9- 
1(c)(6),  Topsoil  and  Subsoil  47-9- 
l(cH26),  Coal  Mine  Waste:  General 
Requirements:  47-9-l(c)(42)  and  (d)(39), 
SuriFace  and  Underground  Rev-egefation: 
Standards  for  Success;  47-0-l(c)(45)  and 
(d)(44).  Surface  and  Underground 
Postmining  Land  Use;  47-9-1  (d)(2). 
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Underground  Minii^  Performance 
Standards;  47-10-l(b)(6),  Underground 
Mining  Permit  Applications;  and  Rills 
and  Gullies  Guidelines.  OSM  notified 
Kansas  of  the  concerns  by  letter  dated 
September  8. 1989  ^Administrative 
Record  No.  KS-445J.  Kansas  responded 
in  letters  dated  October  24,  October  30, 
and  November  9,  l|89,  and  an  undated 
letter  received  November  17, 1989,  by 
submitting  a  revised  amendment 
(Administrative  Retord  No.  KS-M9). 

OSM  published  k  notice  in  the 
December  1, 1989.  federal  Register  (54 
FR  49773)  announcing  receipt  of  the 
revised  amendment  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendment  (Administrative 
Record  No.  KS-470).  The  public 
comment  period  enided  December  18, 
1989. 

During  its  reviev^  of  the  additional 
information  submit  ted  by  Kansas,  OSM 
identified  concerns  related  toJCA.R.  47- 
2-75(e)(6),  Definitions;  47-4-14a.  (a)(2). 
and  (b)(6).  Administrative  Hearings- 
Procedure;  47-4-15(c).  Administrative 
Hearings-Discover^;  47-5-5a(a)(8). 
Procedures  for  Assessment  Conferences; 
47-5-5a(a)(10),  Individual  Civil 
Penalties;  and  47-S-5a(b)(ll).  Civil 
Penalties.  OSM  notified  Kansas  of  the 
concerns  by  letter  dated  February  13. 
1990  (Administrative  Record  No.  KS- 
463).  Kansas  respoiided  in  letters  dated 
March  26, 1990  (Administrative  Record 
No.  KS-464),  and  June  29, 1990 
(Administrative  Record  No.  471),  by 
submitting  a  revised  amendment. 

The  revised  ame  adment  included 
newly  proposed  re  dsions  (1)  in 
response  to  a  May  22, 1989 
(Administrative  Record  No.  KS-434), 
letter  that  OSM  sent  in  accordance  with 
30  CFR  732.17(d)  requiring  certain 
provisions  of  the  Sitate  program  to  be 
updated  for  consistency  with  the 
Federal  regulations  through  July  1. 1989; 
(2)  in  response  to  a  February  7, 1990, 
letter  that  OSM  sefii  in  accordance  with 
30  CFR  732.17(d)  cbnceming  incidental 
coal  extraction;  (31  concerning 
administrative  procedures  at  its  own 
initiative:  and  (4)  tb  satisfy  anticipated 
deficiencies  in  theiState  program  related 
to  subsidence  con^ol  (Administrative 
Record  No.  KS-^). 

OSM  published  B  notice  in  the  July  13, 
1990,  Federal  Register  (55  FR  28777) 
announcing  receipt  of  the  revised 
amendment  and  inviting  public  comment 
on  the  adequacy  oil  the  proposed 
amendment  (Administrative  Record  No. 
KS-482).  The  public  comment  period 
ended  August  13,  i990. 

On  its  own  initiative,  Kansas 
submitted,  on  Octbber  9, 1990 
(Administrative  R  ;cord  No.  KS-488). 
additional  revisioi  is  to  the  previously 


proposed  amendment  to  improve  clarity 
by  changes  in  format  and  minor  editorial 
revisions,  and  to  improve  operational 
efficiency  concerning  public  hearing 
provisions  at  K.A.R.  47-4. 

OSM  published  a  notice  in  the 
October  23. 1990.  Federal  Re^ster  (55  FR 
42729)  aimouncing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
KS-495).  The  public  comment  period 
ended  November  7, 1990. 

m.  Director's  Findings 

1.  Pmvisions  Not  Discussed 

Kansas  proposes  revisions  to  rules 
that  are  substantive  in  nature  and 
contain  language  that  is  the  same  or 
similar  to  the  counterpart  Federal 
regulations,  replace  Federal  references 
and  terms  with  appropriate  State 
references  and  terms,  are 
nonsubstantive  in  nature  or  add 
specificity  without  adversely  affecting 
other  aspects  of  the  program,  or  adopt 
by  reference  an  existing  Federal 
regulation.  The  Director,  therefore,  finds 
that  these  proposed  revisions  to 
Kansas's  regulations  are  no  less 
effective  than  the  corresponding  Federal 
regulations.  The  approved  State 
regulations  are  identified  in  the  Federal 
regulations  at  30  CFR  916.15— Approval 
of  regulatory  program  amendments. 

2.  Provisions  Adopting  Suspended 
Federal  Regulations 

Kansas  proposes  to  adopt  by 
reference  several  Federal  regulations  or 
portions  thereof  that  are  suspended.  In 
adopting  these  regulations,  Kansas  also 
adopts  the  suspension  notices  located  at 
the  end  of  the  Federal  regulations 
published  in  the  Code  of  Federal 
Regulations  (Administrative  Record 
Nos.  KS-463  and  KS-471).  Therefore,  the 
Director  considers  any  proposed  Kansas 
rule  adopting  a  suspended  Federal 
regiilation  to  also  be  suspended. 
Therefore,  the  Director  finds  that  the 
proposed  rules  adopting  suspended 
Federal  regulations  are  no  less  effective 
than  the  Federal  counterpart  regulations 
and  is  approving  them.  The  following  is 
a  list  of  the  proposed  Kansas  rules 
adopting  suspended  Federal  regulations 
and  the  Federal  Register  notices  that 
explain  the  Federal  suspensions. 

a.  At  K.A.R.  47-2-75(b).  Kansas 
adopts  the  definition  and  suspension 
notice  for  "affected  area"  at  30  CFR 
701.5—51  FR  41960.  November  20. 1986. 

b.  At  K.A.R.  47-9-l(c)(ll).  Kansas 
adopts  30  CFR  816.46.  hydrologic 
balance:  Siltation  structures,  and  the 
suspension  notice  that  suspends 


S  816.46(b)(2)— 51  FR  41961,  November 
20.1986. 

c.  At  K.A.R.  47-^l(c)(28).  Kansas 
adopts  30  CFR  816.81  coal  mine  waste: 
General  requirements,  and  the 
suspension  notice  that  suspends 

§  816.81(a)— 51  FR  41961,  November  20. 
1986. 

d.  At  K.A.R.  47-9-l(c)(30).  Kansas 
adopts  30  CFR  816.89,  disposal  of 
noncoal  mine  waste,  and  the  suspension 
notice  that  suspends  S  816.89(d)— 51  FR 
41962,  November  20, 1986. 

e.  At  K.A.R.  47-9-l(c)(45),  Kansas 
adopts  30  CFR  816.133,  postmining  land 
use,  and  the  suspension  notice  that 
suspends  S  816.133(d)— 51  FR  41962. 
November  20. 1986. 

f.  At  K.A.R.  47-9-1  (d)(ll),  Kansas 
adopts  30  CFR  817.46,  hydrologic 
balance:  Siltation  structures,  and  the 
suspension  notice  that  suspends 

S  817.46(b)(2)— 51  FR  41961,  November 
20, 1986. 

g.  At  K.A.R.  47-»-l(d)(25),  Kansas 
adopts  30  CFR  817.81,  coal  mine  waste: 
General  requirements,  and  the 
suspension  notice  that  suspends 

S  817.81(a)— 51  FR  41961,  November  20, 
1986. 

h.  At  K.A.R.  47-9-l(d)(29),  Kansas 
adopts  30  CFR  816.89.  disposal  of 
noncoal  mine  waste,  and  the  suspension 
notice  that  suspends  9  816.89(d)— 51  FR 
41962,  November  20, 1986. 

i.  At  K.A.R.  47-0-l(d)(44).  Kansas 
adopts  30  CFR  817.133,  postmining  land 
use.  and  the  suspension  notice  that 
suspends  {  817.133(d)— 51  FR  41962, 
November  20, 1986. 

j.  At  K.A.R.  47-10-l(a)(l),  Kansas 
adopts  30  CFR  783.21,  soil  resources 
information,  and  its  suspension  notice — 
45  FR  51548,  August  4, 1980. 

k.  At  K.A.R.  47-12-4(a)(l),  Kansas 
adopts  the  definition  and  suspension 
notice  for  "significant  recreational, 
timber,  economic  or  other  values 
incompatible  with  surface  coal  mining 
operations"  at  30  CFR  761.5—51  FR 

41960.  November  20, 1988.  Kansas  also 
adopts  the  definition  for  "valid  existing 
rights"  and  the  suspension  notice  in 
which  paragraphs  (a)  and  (c)  were 
suspended— 51  FR  41960,  November  20. 
1986. 

1.  At  K.A.R.  47-12-4(a)(2),  Kansas 
adopts  30  CFR  761.11.  areas  where 
mining  is  prohibited,  and  the  suspension 
notice  that  suspends  761.11(h)— 51  FR 

41961.  November  20. 1986. 

3.  K.A.R.  47-1-1,  Title 

Kansas  has  amended  K.A.R.  47-1-1  to 
reflect  that  the  appropriate  State 
regulatory  authority  has  been  changed 
from  "the  mined  land  conservation  and 
reclamation  board  of  Kansas"  to  "the 
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surface  mining  section  of  the  Kansas 
department  of  health  and  environment" 
On  October  5, 1988  (Administrative 
Record  No.  KS-431).  OSM  approved  the 
transfer  of  regulatory  authority  within 
the  State  of  Kansas  from  the  Mined 
Land  Conservation  and  Reclamation 
Board  to  (he  Kansas  Department  of 
tiealth  and  Environment,  Division  of 
Environment,  Bureau  of  Waste 
Management.  Surface  Miiting  Section 
(53  FR  39085),  The  Director  finds  that  die 
proposed  amendment  to  K.A.R.  47-1-1  is 
needed  to  provide  administrative  clarity 
to  the  Kansas  program  and  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations.  The  Director  is, 
therefore,  approving  this  revision. 

4.  K.A.R.  47-2-14,  "Vomplete  and 
accurate  applicotion"  defined 

Kansas  proposes,  at  K.AJI.  47-2-14,  a 
definition  for  "con^lete  and  accurate 
application."  However,  at  K.A.R.  47-2- 
75(b).  Kansas  also  proposes  to  adopt  by 
reference  the  Federal  definitions  at  30 
CFR  701.5  that  includes  a  different 
definition  for  "complete  and  accurate 
applicatioxL"  Kansas  cannot  have  two 
different  definitions  for  the  same  term. 
Therefore,  the  Director  finds  that 
proposed  K^.R.  47-2-14  lessens  the 
effectiveness  of  the  program  and  is  not 
approving  it.  Kansas  is  required  to 
amend  its  program  by  removing  its 
proposed  definition  for  "complete  and 
accurate  application"  at  K.A^.  47-2-14. 

5.  K.A.R.  47-2-S3a.  "Regulatory 
Program  "  Defined 

Kansas  proposes  to  amend  K.A.R.  47- 
2-53a  by  stating  that  regulatory  program 
means  die  State  act  and  the  rules  and 
regulations  adopted  by  the  Department 
of  Health  and  Environment  and 
approved  by  the  "TJnited  States  Office 
of  Surface  Mining."  The  term  State  act  is 
defined  at  K.AJl.  47-2-64  to  mean  "the 
Mined-Land  Conservation  and 
Reclamation  Act  (Authorized  by  K.S.A. 
1979  Supp.  4^^105.  49-406;  effecHve  May 
1. 1980)." 

The  "United  Stales  Office  of  Surface 
Mining"  is  an  incorrect  reference  to  the 
agency  responsible  for  reviewing  and 
approving  aN  State  programs.  The 
correct  agency  name  is  the  "United 
States  Department  of  Interior.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)."  The  Director  shall 
interpret  this,  and  aU  other  occurrences 
of  this  incorrect  cite,  to  mean  the  United 
States  Department  of  hiterior,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement. 

Given  the  above  interpretation,  the 
Director  finds  that  KA.R.  47-2-53a  is 
not  Inconsistent  with  the  requirements 
of  SMCRA  and  the  Federal  regulations- 


The  Director  is  therefore  approving  this 
proposed  rule. 

ft  K.AA.  47-2-7S(a),  Definitions 

Kansas  proposes  to  amend  K.A.R.  47- 
2-7S(a)  by  adopting  by  reference  the 
defmitions  contained  in  30  CFR  700.5. 
except  to  the  extent  otherwise  noted  in 
K.A.R.  47-2-75(a).  Three  issues 
regarding  prt^wsed  47-2-75(a)  require 
further  dkicussioa 

a.  Anthracite.  Kansas  proposes  to 
amend  KA.R.  47-2-75{a)(5)  by  deleUng 
from  the  definition  of  "anthracite,"  as 
adopted  by  reference,  the  paragraph 
regarding  periodic  notice  of  changes  to 
the  coal  classification  standards 
published  by  the  American  Society  of 
Testing  and  Materials  (ASTM 
standards).  The  Director  finds  that  this 
deletion  does  not  render  Kansas's 
defmitioQ  less  elective  than  the  Federal 
definition  and  is  approving  it.  However, 
the  Director  wishes  to  clarify  that  it  is 
the  1977  ASTM  standards,  and  not  ai^ 
later  ones,  that  Kansas  has  adopted  by 
reference. 

b.  Regulatory  Program.  The  proposed 
Kansas  amendment,  at  KAJl.  47-2- 
75(a),  contains  two  subsections  (5).  The 
first  subsection  (5)  is  discussed  above 
and  concerns  the  definition  of 
"anthracite."  The  second  subsection  (5) 
concerns  the  definition  of  "regulatory 
program."  The  State  needs  to  reorganize 
and/or  renumber  the  subsections  of 
K.A.R.  47-2-75(a)  so  that  it  does  not 
contain  two  different  subsections  with 
the  same  number. 

c.  Director.  Kansas  proposes  to  amend 
K.AJL  47-2-75(aK8)  by  adding  language 
that  specifies  that  the  term  "Director" 
means  the  Director  of  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  in  K.A.R.  47-3- 
42(a}(36),  adopting  by  reference  30  CFR 
785.13.  It  continues  by  stating  that  aU 
other  references  to  the  director  shall  be 
replaced  by  the  secretary  of  the 
department  of  health  and  environment. 
Kansas  must  also  reference  here 
subsections  K.A.R.  47-14-7(1),  (3).  (4). 
(5).  (8),  and  (9)  (adopting  by  reference 
portions  of  30  CFR  705]  wherein  the  term 
"director"  will  refer  to  the  Director  of 
OSM  lliis  is  necessary  because  the 
responsibilities  under  30  CFR  70S  are 
reserved  for  the  Director  of  OSM  and 
cannot  be  delegated  to  the  State. 

The  Director  finds  that  Kansas's 
proposed  regulation  at  K.AJL  47-2- 
75(a)(6)  is  no  less  effective  than  the 
Federal  regulations  and  is  approving  it 
Hfrwever,  the  Director  is  requiring  that 
Kansas  amend  KJLR.  47-2-75(a)  so  that 
there  are  not  two  different  subsections 
numbered  (5).  In  addition,  the  Director  is 
requiring  that  Kansas  amend  47-2- 
75(aK6)  to  include  the  appropriate 


sections  of  KA.R  47-14-7  in  the  list 
wherein  the  term  "Director"  refers  to  the 
Director  of  OSM. 

7.  K.A.R.  47-2-75(bl  Definition 

Kansas  proposes  to  amend  KAJl.  47- 
2-75{b)  by  adopting  by  reference  the 
definitions  contained  in  30  CFR  701.5. 
except  to  the  extent  otherwise  noted  in 
K.A.R  47-2-7S(b).  Incladed  in  die 
adopted  Federal  regulations  at  30  CFR 
701.5  is  the  definition  of  "previously 
mined  area."  In  Notional  Wildlife 
Federation  versos  Lujon,  733  F.Supp.  419 
(D.D.C  1900),  the  coort  found  diat  die 
definition  of  "previously  mined  area" 
was  contrary  to  the  Act  and  remanded 
that  definition  to  the  Secretary  for 
revision.  The  court  stated  that  "While 
the  Secretary's  deflnitkm  cannot  be 
compared  to  any  statutory  language,  it 
may  be  analyzed  for  its  consequences 
for  Congress'  goals  as  stated  in  the 
statute."  Id.  at  441.  The  court  ruled  that 
the  current  definition  must  be  rewritten 
to  (1)  elimmate  the  possibility  that  it 
could  be  interpreted  to  allow  an 
operator  to  remine  an  area  that  had 
been  fully  and  satisfactorily  reclaimed 
and  then  reclaim  it  only  to  the  lesser 
standards  applicable  to  remining 
operations  and  (2)  hiclude  the  effective 
date  of  ^fCRA  as  the  time  from  which 
"the  temporal  concepts  of  "preexisting" 
and  "previous"  are  measured." 

Based  on  the  above  and  the  court's 
remand  of  the  Federal  definition  of 
"previously  mined  area."  the  Director 
finds  that  to  the  extent  Kansas' 
proposed  definition  of  "previously 
mined  area"  (1)  interprets  or 
contemplates  the  temporal  concept  of 
"previously"  as  being  any  other  date 
than  August  3, 1977  (the  date  of 
enactmeiH  of  SMCRA).  or  (2)  allows 
lands  that  have  once  been  fully  and 
satisfactorily  reclaimed  to  be  remined 
and  then  only  partially  reclaimed,  such 
definition  is  less  stringent  than  the 
general  provisions  of  SMCRA.  The 
Director  is,  Uierefore.  not  approving 
Kansas's  proposed  incorporation  of  the 
definition  of  "previously  mined  area"  at 
30  CFR  701.5  to  the  extent  diat  die 
definition  (1)  interprets  or  contemplates 
the  temporal  concept  of  "previously"  as 
being  any  other  date  than  August  3, 
1977,  or  (2)  allows  lands  Uiat  have  once 
been  fully  and  satisfactorily  reclaimed 
to  be  remined  and  then  only  partially 
reclaimed.  The  Director  wiQ.  pursuant  to 
30  CFR  732.17(d).  inform  Kansas  of 
regulatory  changes  needed  to  amend 
this  definition. 

8.  K.A.R.  47-2-7Sfd)(^).  Definition 

Kansas  proposes  to  amend  ICAJt  47- 
2-75(d)  by  adopting  by  reference  the 
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Federal  regulation  ^t  30  CFR  848.5 
conc«rming  dtifmiti^ns  regarding 
individual  civil  penalties,  as  those 
regulations  were  imeffect  on  July  1. 1990. 
At  K.A.R.  47-2-75(d)(6)  Kansas  also 
proposes  to  replaca^the  reference  to 
section  703  of  SMCjlA  with  K.S.A.  77- 
501  et  seq.  K.S.A.  77-501  et.  seq..  which 
is  the  Kansas  Administrative  Procedure 
Act  (APA).  is  not  a  State  counterpart 
provision  of  sectio*  703  of  SMCRA. 

The  Director  finds  that  the  proposed 
rule  at  K.A.R.  47-2|75(d)(6)  is  less 
effective  than  30  CFR  846.5.  Kansas  is 
required  to  amend  Its  program  by 
removing  proposed  K.A.R.  47-2-75(d)(6). 

It  should  be  noteid  also  that  the 
Kansas  APA  has  not  been  approved  by 
OSM  as  part  of  the  Kansas  program.  As 
part  of  this  amend^ient,  on  November  2, 
1989.  the  State  did  jsubmit  the  Kansas 
APA  to  OSM  for  approval  as  part  of  the 
Kansas  program  (Administrative  Record 
No.  KS-446).  However,  on  December  11. 
1989,  Kansas  withdrew  the  Kansas  APA 
from  consideration  by  OSM  as  part  of 
this  amendment  (Administrative  Record 
No.  KS-455).  Kansas  then  resubmitted 
the  amendment  wUh  new  provisions 
governing  administrative  hearings  in  the 
State  (A(Lninistralive  Record  No.  KS- 
471).  Those  new  provisions  contain 
numerous  provisioiis  very  similar,  if  not 
identical,  to  portions  of  the  Kansas 
APA.  Many  of  thoie  provisions  are 
discussed  in  later  findings  of  this  Notice. 
The  Director  wishes  to  clarify,  however, 
that  the  Kansas  APA,  in  toto,  has  not 
been  approved  by  OSM  as  part  of  the 
Kansas  program.  Therefore,  another 
reason  that  the  Director  is  not  approving 
proposed  K.A.R.  4'-2-75(d)(6)  is  that 
K.S.A.  77-501  eL  dpq.  is  not  part  of  the 
approved  Kansas  program. 

ft  KAJl  47-2-75M1).  K.A.R.  47-2- 
75(e)(3),  DefinitJops.  KA.Il  47-3- 
42(a)(2),  VloJatJoii  Information,  KA.R. 
47-3-42(a)(43),  Review  of  Permit 
Applications.  andKA.R.  47-3-^2(b)(3) 

Kansas  proposes  to  adopt,  at 
proposed  47-2-75|a)(l),  the  Federal 
definitions  contained  in  30  CFR  700.5. 
except  to  the  extent  otherwise  provided 
in  proposed  47-a-|75(a)(2)  through  (a)(8). 
One  of  the  Federal  definitions  thereby 
adopted  by  referance  is  the  definition 
for  5ie  term  Act.  ^hich  is  defined  by  30 
CFR  700.5  to  meaji  "the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  (Pub.  1495-87)."  However,  at 
other  portions  of  the  State's  proposal.  It 
has  defined  the  t^rm  Act  to  mean  State 
Act  For  instance]  at  proposed  47-2- 
75(e)(3).  the  Statd  proposal  would 
provide  that  the  term  Act.  as  used  in  30 
CFR  846.5,  shall  be  replaced  by  State 
Act  In  addition,  ftt  proposed  47-3- 
42(b)(3),  the  Stat(  proposal  provides  that 


wherever  the  term  Act  appears,  it  shall 
be  replaced  by  the  term  State  AcL 
Therefore,  the  proposed  amendment 
contains  different  definitions  for  the 
term  AcL  The  different  definitions  make 
the  proposed  State  program  amendment 
less  effective  than  the  Federal 
provisions.  Kansas  needs  to  clearly 
define  the  term  AcL 

In  addition,  this  lack  of  a  clear 
definition  for  the  term  Act  raises 
substantial  problems  with  other 
provisions  of  the  amendment.  First,  at 
proposed  K.A.R.  47-a-42(a),  Kansas 
proposes  to  adopt  by  reference  the 
various  portions  of  30  CFR  part  778, 
including,  at  proposed  KA.R.  47-3- 
42(a)(2),  30  CFR  778.14(c),  as  it  existed 
on  July  1. 1990.  dealing  with  violation 
information.  The  Federal  regulations  at 
30  CFR  778.14(c)  require  an  operator  to 
include  in  a  permit  application,  among 
other  things,  a  list  of  all  violation  notices 
received  by  the  applicant  for  "any 
violation  of  a  provision  of  the  Act 
(SMCRA).  or  of  any  law.  rule  or 
regulation  of  the  United  States,  or  of  any 
State  law,  rule  or  regulation  enacted 
pursuant  to  Federal  law,  rule  or 
regulation  pertaining  to  air  or  water 
environmental  protection  Incurred  in 
connection  with  any  surface  coal  mining 
operation." 

The  Director  finds  that  Kansas's 
regulation  at  K-AJt  47-3-42(a){2)  is  no 
less  effective  than  the  Federal 
counterpart  regulation  at  30  CFR 
778.14(c)  and  is  approving  it.  However, 
the  Director  is  requiring  Kansas  to 
amend  its  program  by  clarifying  that  the 
term  AcL  as  used  In  30  CFR  778.14(c), 
which  is  adopted  by  reference  at  47-*- 
42(a)(2).  means  SMCRA. 

Second.  Kansas  proposes  to  amend  its 
program  at  Y.AJL  47-»-42(a)(43)  by 
adopting  the  Federal  regulation  at  30 
CFR  773.15,  dealing  with  the  review  of 
permit  applications,  as  it  existed  on  July 
1. 1990.  The  Federal  regulations  at  30 
CFR  773.15(b)(1)  require  the  regulatory 
authority  to  deny  a  permit  application  if 
the  applicant  or  any  person  who  owns 
or  controls  the  applicant  or  any  surface 
coal  mining  operation  owned  or 
controlled  by  the  applicant  has  incurred, 
in  connection  with  any  surface  coal 
mining  operation,  unabated  violations  of 
SMCRA  or  any  Federal  or  State  law, 
rule  or  regulation  pertaining  to  air  or 
water  environmental  protection. 

Similarly,  the  Federal  provisions  at  30 
CFR  773.15(b)(3)  requires  the  regulatory 
authority  to  deny  a  permit  application  if 
"the  regulatory  authority  makes  a 
finding  that  the  applicant,  anyone  who 
owns  or  controls  the  applicant,  or  the 
operator  specified  in  the  application, 
controls  or  has  controlled  surface  coal 


mining  and  reclamation  operations  with 
a  demonstrated  pattern  of  willful 
violations  of  the  Act  of  such  nature  and 
duration,  and  with  resulting  irreparable 
damage  to  the  environment  as  to 
indicate  an  intent  not  to  comply  with  the 
Act(.]" 

The  Director  finds  that  Kansas  s 
regulation  at  K.A.R.  47-3-42(a)(43)  is  no 
less  effective  than  the  Federal 
counterpart  regulations  at  30  CFR  773.15 
(b)(1)  and  (b)(3)  and  is  approving  it 
However,  the  Director  is  requiring 
Kansas  to  amend  its  program  ty 
clarifying  that  the  term  Act,  as  used  in 
30  CFR  773.15.  which  is  adopted  by 
reference  at  proposed  K.A.R.  47-3- 
42(a)(43).  means  SMCRA. 

In  summary,  the  Director  is  requiring 
Kansas  to  amend  its  program  to  provide 
a  clear  definition  for  the  term  AcL  In 
addition,  the  Director  finds  the  proposed 
regulations  at  K.A.R.  47-3-42(a)(2)  and 
K.A.R.  47-3-42(a)(43)  are  no  less 
effective  than  the  Federal  counterpart 
regulations  at  30  CFR  778.14(c)  and  30 
CFR  773.15  (b)(1)  and  (b)(2). 
respectively,  and  is  approving  the 
proposed  regulations.  However,  the 
Director  is  requiring  the  State  to  amend 
its  program  in  order  to  clarify  that  the 
term  AcL  as  used  In  K.A.R.  47-3-42(a)(2) 
and  KJV.R.  47-3-42(a)(43).  means 
SMCRA. 

10.  K.A.R.  47-3~42(a)(5),  Permit  Term 
Information 

Kansas  proposes  to  adopt  by 
reference,  at  proposed  K.A.R.  47-3- 
42(a)(5).  the  Federal  regulation  at  30 
CFR  77ai7(a)  as  it  existed  on  July  1, 
1990.  Kansas  has  elected  not  to  adopt  by 
reference  30  CFR  778.17(b).  30  CFR 
778.17(a)  states  that  each  application  for 
a  surface  coal  mining  and  reclamation 
operation  shall  state  the  anticipated  or 
actual  starting  and  ending  date  of  each 
phase  of  the  operation  and  the 
anticipated  acreage  to  be  affected 
during  each  phase  of  mining  over  the  life 
of  the  mine.  30  CFR  778.17(b)  requires 
the  applicant  to  supply  additional 
information  if  the  initial  permit  term  is 
to  exceed  5  years.  The  5  year  initial  term 
is  allowed  to  be  exceeded  only  if 
necessary  for  obtaining  financing  for 
equipment  and  opening  of  the  operation. 
Kansas,  in  section  49-406  (a)  of  its  act. 
states  that  "the  permit  shall  *  *  *  be 
valid  for  a  period  not  to  exceed  5  years 
from  the  date  of  its  issuance  unless 
sooner  revoked  or  suspended  as  herein 
provided."  Kansas  has  no  provision  for 
allowing  an  initial  permit  term  greater 
than  5  years  as  does  the  Federal 
program.  Therefore,  the  Director  finds 
that  Kansas's  proposed  rule  at  K.A.R. 
47-3-42(a)(5)  is  consistent  with  the 
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requirements  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  778.17  and  is 
approving  it. 

11.  K.AR.  47-3-42(a)(9).  ResponsJbilJties 

Kansas  proposes  to  adopt  by 
reference  the  Federal  regulations  at  30 
CFR  779.4  as  they  existed  on  July  1. 1990. 
Kansas  also  proposes  to  replace  the 
phrase  "this  part"  with  "K.A.R.  47-3- 
42(a)  (9)  to  (17).  inclusive."  30  CFR  779.4 
states  that  "it  is  the  responsibility  of  the 
applicant  to  provide,  except  where 
speciHcally  exempted  in  this  part  all 
information  required  by  this  part  in  the 
application."  The  Director  finds 
Kansas's  proposed  regulation  at  K.A.R. 
47-3-42(a)(9)  to  be  no  less  effective  than 
the  Federal  regulation  at  30  CFR  779.4 
and  is  approving  it.  However,  the 
Director  is  requiring  Kansas  to  expand 
its  substitution  to  include  K.A.R.  47-3-42 
(18)  to  (35),  inclusive.  This  is  because 
the  regulation  at  30  CFR  779.4  regarding 
"responsibilities"  is  repeated,  with 
minor  editorial  changes,  at  30  CFR  780.4 
for  application  to  all  the  information 
discussed  in  30  CFR  part  780  (State 
counterparts  K.A.R.  47-3-42(a)(18) 
through  (35)). 

12,  K.A.R.  47-3~42(a)(2S)  and  K.A.R.  47- 
10-l(a)(2).  Probable  Hydrologic 
Consequences  (PHC)  Determinations 

Kansas  proposes  to  adopt  by 
reference,  at  proposed  K.A.R.  47-3- 
42(a)(25)  and  47-10-l(a)(2).  the  Federal 
regulations  at  30  CFR  780.21  and  784.14. 
respectively,  as  they  existed  on  July  1. 
1990.  These  Federal  regulations 
regarding  PHC  determinations,  at  30 
CFR  780.21(f)  and  784.14(e).  were 
challenged  on  the  grounds  that  they 
were  limited  to  activities  occurring 
during  the  "life  of  the  permit"  as 
opposed  to  the  "life  of  the  mine."  The 
U.S.  District  Court  for  the  District  of 
Columbia  remanded  the  rules  on  the 
grounds  that  the  Secretary  has  failed  to 
provide  an  adequate  explanation  for  not 
requiring  life  of  the  mine  analysis  in  the 
PHC  determination  (In  re:  Permanent 
Surface  Mining  Regulation  Litigation. 
620  F  Supp.  1519. 1530  (D.D.C.  1985)).  As 
a  result  of  the  court  decision,  OSM 
suspended  the  PHC  regulations  (51  FR 
41952  at  41957,  November  20. 1966). 
OSM  re-examined  the  Federal 
regulations  and  on  September  19, 1988, 
promulgated  Federal  regulations  at  30 
CFR  780.21(0  and  784.14(e)  identical  to 
those  that  had  been  previously 
suspended  (53  FR  36394  at  364001. 

However,  in  the  preamble  to  the  new 
Federal  regulations,  OSM  clarified  how 
its  interpretation  to  limit  the  PHC 
determination  to  the  permit  and 
adjacent  areas  ("life  of  the  permit")  was 
appropriate.  OSM  interprets  the  PHC 


determination  to  apply  to  all  activities 
.   authorized  under  the  permit  for  the 
permit  and  adjacent  areas.  The  PHC 
determination  need  not  consider  those 
activities  that  may  occur  during  the  life 
of  the  mine  that  would  be  authorized 
under  future  permitting  activities.  A  new 
PHC  determination  would  be  required 
for  any  additional  surface  mining 
activity  that  could  impact  the  hydrologic 
regime  authorized  during  the  initial 
permit  term  or  in  future  permitting 
actions.  A  renewal  of  the  initial  permit 
with  no  changes  would  not  necessitate  a 
new  PHC  determination.  Therefore. 
OSM  considers  the  PHC  determination 
to  be  "spatial"  rather  than  "temporal"  in 
nature  (53  FR  36394  at  36396-36399. 
September  19. 1988).  A  "temporal"  PHC 
determination  would  apply  to  all  known 
mining  activities  associated  with  the 
initial  permit  area,  irrespective  of 
whether  the  mining  occurs  during  the 
permit  term  or  subsequent  renewals  (53 
FR  36394  at  36396,  September  19, 1988). 

Kansas's  proposed  K.A.R.  47-3- 
42(a)(25)  and  47-l&-l(a)(2)  are  identical 
to  the  Federal  regulations  at  30  CFR 
780.21(f)  and  784.14(e).  However,  Kansas 
has  not  revised  its  regulations  or 
submitted  a  policy  statement  specifying 
its  interpretation  of  the  PHC  regulations. 
The  Director  finds  that  Kansas's 
proposed  regulations  at  K.A.R.  47-3- 
42(a)(25)  and  47-l0-l(a)(2)  does  not 
render  the  Kansas  program  less  effective 
than  the  corresponding  Federal 
regulations  at  30  CFR  780.21(f)  and 
784.14(e)  and  he  approves  them.  The 
Director  notified  Kansas  in  the 
December  19, 1989.  732  letter 
(Administrative  Record  No.  KS-458)  that 
OSM  had  largely  retained  the  language 
promulgated  on  September  26, 1983,  but 
had  revised  the  preamble  to  clarify  that 
this  language  means  that  the  PHC 
determination  must  address  all 
proposed  mining  activities  associated 
with  the  permit  area  for  which 
authorization  is  sought,  not  just  those 
expected  to  occur  during  the  term  of  the 
permit.  If  Kansas  interprets  its  proposed 
amendment  in  a  similar  fashion,  no 
further  revisions  will  be  necessary. 
Kansas  should,  as  directed  in  the 
December  19. 1989,  732  letter,  confirm 
with  OSM  that  it  does  hold  the  same 
interpretation. 

13.  KA.R.  47-3-42(aJ(40).  Coal 
Preparation  Plants  not  Located  Within 
the  Permit  Area  of  a  Specified  Mine 

Kansas  proposes  to  amend  YLAJL  47- 
3-42(a)(40)  by  adopting  by  reference  the 
Federal  regulation  at  30  CFR  785.21  as  it 
existed  on  July  1. 1990.  This  Federal 
regulation  was  remanded  as  a  result  of 
decisions  of  the  U.S.  District  Court  for 
the  District  of  Columbia  in  National 


Wildlife  Federation  v.  Lujan,  31  ERC 
2034  (1990).  The  court  found  that  the 
Federal  regulation  at  30  CFR  785.21  was 
contrary  to  the  definition  of  "surface 
coal  mining  operations"  at  section 
701(28)  of  SMCRA  that  requires 
regulation  of  off-site  processing  and 
preparation  plants,  including  dry 
handling  facilities  such  as  crushing, 
sizing,  and  screening  plants.  The  court 
remanded  the  regulation  to  the 
Secretary  of  the  Interior  to  clarify  that 
proximity  may  not  be  the  decisive  factor 
in  deciding  to  regulate  an  off-site 
processing  plant. 

Although  OSM  has  not  yet  actually 
suspended  the  above  Federal  regulation. 
OSM  may  not,  because  of  the  court's 
remand,  use  the  regulation  at  30  CFR 
785.21  in  evaluating  the  sufficiency  of 
Kansas's  proposed  rule.  Accordingly, 
OSM  evaluated  the  proposed  rule 
against  the  appropriate  provisions  of 
SMCRA  as  interpreted  by  the  court. 

Based  upon:  (1)  The  court's  finding 
that  the  Federal  regulations  at  30  CFR 
785.21  is  contrary  to  SMCRA  and  (2)  the 
court's  specific  instruction  to  clarify  30 
CFR  785.21.  the  Director  finds  that 
Kansas's  proposed  K.A.R.  47-3-42(a)(40} 
makes  its  program  less  stringent  than 
section  701(28)  of  SMCRA.  Therefore, 
the  Director  is  not  approving  Kansas's 
proposed  K.A.R  47-3-t2(a)(40) 
concerning  the  permitting  of  coal 
processing  plants  and  is  requiring 
Kansas  to  amend  its  program  at  KA.R. 
47-3-42(a)(40)  to  clarify  that  proximity 
may  not  be  the  decisive  factor  in 
deciding  to  regulate  an  off-site 
processing  plant 

14.  KA.R.  47-4-14a(a),  Administrative 
Hearing  Procedure 

Kansas  proposes  to  amend  K.A.R.  47- 
4-14a  by  adding  regulations  that  govern 
the  procedures  used  in  all 
administrative  hearings.  K.A.R.  47-4- 
14a(a)(3)  includes  administrative 
hearings  resulting  from  "applications  for 
review  of  the  secretary's  decision  to 
disapprove,  suspend,  or  revoke  a 
permit"  In  accordance  with  section 
514(c)  of  SMCRA  and  43  CFR  4.1361  of 
the  Federal  regulations,  the  State 
program  must  also  include  provisions 
that  allow  an  interested  person  to 
request  that  a  review  hearing  be 
conducted  when  the  regulatory  authority 
approves  a  permit.  Although  K.A.R  47- 
4-14a(a)(3)  does  not  allow  an  interested 
person  to  request  a  review  hearing  in 
that  situation.  K.A.R.  47-4-1 4a (a) (8) 
does  allow  for  all  other  appeals  and 
review  procedures  authorized  by  the 
"act"  As  discussed  in  finding  number  9 
above,  the  Kansas  program  does  not 
contain  a  clear  definition  for  the  term 
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Act  However,  regardless  of  whether  the 
term  Act  means  SfjICRA  or  the  State 
Act  in  this  context^  both  section  514(c) 
of  SMCRA  and  section  49-407(d)(3)  of 
the  Kansas  Act,  allow  an  operator  or 
any  party  with  an  Interest  that  may  be 
adversely  affected, to  request  a  hearing 
on  the  secretary's  ^nal  determination 
regarding  a  permit  application.  This 
would  include  approvals,  as  well  as 
disapprovals  of  permit  applications. 
Therefore,  the  Director  finds  that 
K.AJt  47-4-14a(a)f  3),  in  concert  with 
ICA.R.  47-l-14a(aN8).  the  State  Act  and 
SMCRA.  provides  for  administrative 
hearing  procedure!  that  are  no  less 
effective  than  its  Federal  counterpart  at 
43  CFR  4.1361  and  Do  less  stringent  than 
secUon  514(c)  of  SMCRA.  The  Director 
is,  therefore,  appro^ving  ICAJl.  47- 
14a(a)(3). 


15.  KAJl  47- 
Procedure 


14t  (c)(1).  Rules  of 


Kansas  propose!  to  amend  KA.R.  47- 
4-14a(c)(l)  by  adding  a  regidation 
regarding  hearing  locations.  This 
proposed  amendment  is  virtually 
identical  to  its  Federal  counterpart 
located  at  43  CFR  4.1106  except  that  the 
Federal  regulation  contains  a  proviso 
that,  for  hearing  locations,  the  regulation 
applies  unless  the  Act  requires 
otherwise.  A  review  of  the  Kansas  Act 
indicated  that  ther^  are  situations  where 
the  Kansas  Act  requires  hearing 
locations  that  are  «ot  clearly  provided 
for  in  this  propose^  rule. 

The  Director  Rnf  s  that  the  proposed 
amendment  at  K.AfR.  47-4-14a(c)(l) 
concerning  hearing  locations  does  not 
render  the  State  relation  less  effective 
than  the  Federal  regulation  at  43  CFR 
4.1106  and  is  approving  it  However,  the 
Director  is  requiring  Kansas  to  amend 
K.A.R.  47-4-14a(c)(l]  so  that  hearing 
locations  are  selected  in  accordance 
with  K.A.R.  47-4-ll4a(c){l)  unless  the 
Kansas  Act  requires  otherwise. 

16.  KA.R.  47-4-14i(c)(7),  IntervenUon 

Kansas  proposal  to  amend  KA.R.  47- 
4-14a(c](7)  by  adding  a  provision  that 
deals  with  intervention.  The  State 
proposed  rule  is  siibstantively  similar  to 
the  Federal  countetpart  which  is  located 
at  43  CFR  4.1110.    [ 

However,  three  concerns  arise 
pertaining  to  this  proposed  amendment 
First  the  introductory  sentence  of  the 
amendment  states  that  any  person 
"shall  petition  for  leave  to  intervene  in  a 
proceeding."  The  vise  of  the  mandatory 
term  "shall"  does  iot  make  sense  in  this 
context  I 

Second,  the  proposed  language  at 
K.A.R.  47-4-14a(cI7)(A)(i)  and  (U) 
impose  stricter  standards  for 
,  intervention  than  I  lose  imposed  under 


IMI 


the  Federal  regulations.  Under  the 
Federal  regulations,  intervention  must 
be  granted  if  either  of  the  two  criteria 
under  43  CFR  4.1110(c)(1)  or  (c)(2)  are 
met.  The  proposed  State  regulation  does 
not  contain  any  connector  between 
(7)(A)(j)  and  (7)(A)(ii)  and  therefore 
appears  to  require  that  both  criteria  be 
met  before  intervention  would  be 
mandatory.  Also,  the  proposed  Kansas 
regulation  imposes  more  limiting 
standards  at  K.A.R.  47-4-14a(c)(7)(A)(ii) 
than  the  Federal  criterion  set  forth  at  43 
CFR  4.1110(c)(2).  Under  the  Federal 
provision,  intervention  must  be  granted 
to  a  petitioner  where  the  petitioner  has 
an  interest  "which  is  or  may  be 
adversely  affected"  by  the  outcome  of 
the  proceeding.  By  contrast  under  the 
proposed  State  regulation  the  petitioner 
must  have  an  interest  "which  shall  be 
adversely  affected  by  the  outcome  of  the 
proceeding." 

Third,  K.AJI.  47-*-14a(c)(7)(B) 
requires  the  presiding  officer  to  consider 
the  factors  set  forth  therein  in  all  cases 
where  intervention  is  sought.  By 
contrast  the  Federal  regulations  at  43 
CFR  4.1110(d]  sets  forth  the  factors  that 
an  administrative  law  judge  (AL)) 
should  consider  in  determining  whether 
to  grant  intervention  only  in  cases 
where  die  criteria  at  43  CFR  4.1110(c)  (1) 
and  (2)  are  both  inapplicable.  If  the 
criteria  of  either  (c)(1)  or  (c)(2)  are 
applicable,  then  granting  intervention  is 
mandatory.  If  the  criteria  of  (c)(1)  or 
(c)(2)  are  not  applicable,  then  the 
granting  of  intervention  is  discretionary 
with  the  AL)  and,  in  making  a 
determination,  the  AL)  must  consider 
the  factors  set  forth  at  43  CFR  4.1110(d). 
Thus,  the  Kansas  rule  is  more  limiting 
than  the  Federal  regulation  in  that  it 
appears  to  allow  intervention  only 
where  the  criteria  of  subsection  ICA.R. 
47-4-14a(c)(7)(A)  are  present  In 
addition,  the  Kansas  proposal  requires 
the  presiding  officer  to  consider  the 
factors  set  forth  at  K.A.R.  47-4- 
14a(c)(7](B]  eveu  where  the  criteria  of 
(7)(A)  have  already  been  established. 

The  Director  finds  that  Kansas's 
proposed  regulation  at  K.A.R.  47-4- 
14a(c](7)  is  less  effective  than  its  Federal 
counterpart  at  43  CFR  4.1110  and  is  not 
approving  it  Kansas  is  required  to 
amend  its  program  at  K.A.R.  47-4- 
14a(c)(7)  so  that  (1)  The  word  "shall"  is 
replaced  by  the  word  "may"  and  (2)  the 
standards  for  intervention  are  no  more 
strict  than  those  required  by  the  Federal 
regulations  at  43  CFR  4.1110. 


17  ICAJl  47- 
Dismissals 


-14a(c)(8),  Voluntary 


Kansas  proposes  to  amend  KA.R.  47- 
4-14a(c)(8)  by  adding  a  rule  that  is 
substantively  similar  to  its  Federal 


counterpart  at  43  CFR  4.1111.  However, 
Kansas  substitutes  the  term  "shall" 
inappropriately  in  two  situations  where 
the  Federal  regulation  uses  the  term 
"may."  First  the  proposed  rule  states 
that  any  party  who  initiated  a 
proceeding  "shall  withdraw  it  by  moving 
to  dismiss."  Second,  the  proposed  rule 
states  that  the  presiding  officer  "shall 
grant  such  a  motion."  This  second  use  of 
the  term  "shall"  removes  any  discretion 
of  the  presiding  officer  and  requires  that 
he  or  she  always  grant  a  motion  to 
dismiss  if  filed  by  the  party  who 
initiated  the  proceeding.  The  Federal 
regulation  allows  the  presiding  officer 
the  discretion  to  grant  or  deny  a 
voluntary  motion  to  dismiss  flled  by  the 
initiating  party.  Kansas's  proposed  rule 
is  less  effective  than  the  counterpart 
Federal  provision  in  that  it  does  not 
allow  the  presiding  officer  any 
discretion  regarding  whether  to  grant 
voluntary  motions  to  dismiss  in 
situations  wherein  a  party  other  than 
the  one  initiating  the  proceeding  may 
have  asserted  claims  which  require 
resolution. 

The  Director  Tinds  that  Kansas's 
proposed  rule  at  K.A.R.  47-4-14a(cH8)  is 
less  effective  than  its  Federal 
counterpart  at  43  CFR  4.1111  and  is  not 
approving  it  Kansas  is  required  to 
amend  its  regulations  at  Kw^.R.  47-4- 
14a(c)(8)  by  replacing  the  word  "shall" 
with  the  word  "may"  as  indicated  above 
in  order  to  be  as  effective  as  the  Federal 
regulation  at  43  CFR  4.1111. 

18.  K.A.R.  47-4-14a(c)(10), 
Consolidation 

Kansas  proposes  to  amend  K.A.R.  47- 
4-14a(c)(10),  consolidation  of 
proceedings,  by  adding  a  rule  that  is 
substantively  similar  to  its  Federal 
counterpart  at  43  CFR  4.1113.  However, 
this  proposed  rule  refers  to  proceedings 
being  consolidated  pursuant  to  a  motion 
by  a  party  "or  the  presiding  officer."  In 
accordance  with  K.A.R.  47-4- 
14a(c)(g)(A)  all  motions  are  required  to 
be  in  writing.  Therefore,  read  literally, 
K.A.R.  47-4-14a(c)(10)  would  appear  to 
require  Kansas's  presiding  of^cers  to 
write  a  motion  for  consolidation  and 
then  issue  an  order  granting  the  motion. 
Presiding  officers,  or  under  the  Federal 
rules,  ALfs  usually  are  not  required  to 
write  sua  aponte  motions.  While  there  is 
nothing  inappropriate  with  this 
procedure,  it  is  somewhat  awkward  and 
places  an  additional  burden  on  the 
presiding  officers.  The  Director  finds, 
however,  that  Kansas's  proposed  rule  at 
K.A.R.  14-4-14a(c)(10)  is  no  less 
effective  than  its  Federal  counterpart  at 
43  CFR  4.1113  and  is  approving  it. 
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19.  K.A.R.  47~4-l4alc)(ll),  Waiver  of 
Hearing 

Kansas  proposes  to  amend  K.A.R.  47- 
4-l4a(c)ill),  waiver  of  hearing,  by 
adding  a  rule  that  is  substantively 
similar  to  its  Federal  counterpart  at  43 
CFR  4.1115.  However,  two  concerns 
arise  pertaining  to  this  proposed 
amendment.  First.  Kansas  has 
inappropriately  used  the  mandatory 
term  "shall."  instead  of  the  discretionary 
term,  "may."  in  both  sentences  of  the 
proposed  regulation.  Second,  the 
proposed  amendment  does  not  contain  a 
speciflc  requirement  of  the  Federal 
regulation  that  a  hearing  will  be  held 
unless  all  parties  to  a  proceeding  who 
are  entitled  to  a  hearing  waive  or  are 
deemed  to  have  waived  the  right  to  a 
hearing.  Therefore,  the  Director  fmds 
that  Kansas's  proposed  rule  at  K.A.R. 
47-4-14a(c)(ll)  is  less  effective  than  its 
Federal  counterpart  at  43  CFR  4.1115 
and  is  not  approving  it.  Kansas  is 
required  to  amend  its  program  at  K.A.R. 
47-4-14a(c)(ll)  so  that:  (1)  The  word 
"shall"  is  replaced  by  the  word  "may" 
and  (2)  the  regulation  provides  that  a 
hearing  will  be  held  unless  all  parties  to 
a  proceeding  who  are  entitled  to  a 
hearing  waive  their  right  to  a  hearing. 

20.  K.A.R.  47-4-14a(d).  Formal  Hearings 

Kansas  proposes  to  amend  K^.R.  47- 
4-14a(d]  by  adding  language  that  states 
"When  a  statute  provides  for  a  hearing 
in  accordance  with  this  act  the  hearing 
shall  be  governed  by  this  subsection, 
and  amendments  thereto  except  as 
otherwise  provided  by  subsections  (e). 
(f).  and  (g)."  The  Director  is  not 
approving  proposed  K.A.R.  47-4-14a(e). 
(g).  or  (f)  (see  finding  numbers  32,  33  and 
34  infra]  therefore,  the  Director  cannot 
approve  the  exceptions  provided  for  in 
this  proposed  rule.  Kansas  is  required  to 
amend  its  proposed  rule  at  K.A.R.  47-4- 
14a(d)  by  removing  the  phrase  "except 
as  otherwise  provided  by  subsection  (e). 
(f).  and  (g)." 

21.  K.A.R.  47-4-14a(d)(2), 
Disqualification  of  Presiding  Officers 

Kansas  proposes  to  amend  K.A.R  47- 
4-14a(d)(2),  disqualification  of  presiding 
officers,  by  adding  a  rule  that  is 
substantively  similar  to  its  Federal 
counterpart  at  43  CFR  4.27(c).  However, 
two  issues  are  of  concern  with  this 
proposed  rule. 

First,  at  K.A.R.  47-4-14a{d)(2)(C). 
Kansas  uses  the  mandatory  term  "shall" 
inappropriately  in  the  sentence  "Any 
party  shall  petition  for  the 
disqualification  of  a  person  promptly 
after  receipt  of  notice  *  *  *."  The 
decision  to  petition  for  disqualification 
is  discretionary  and  not  mandatory. 


Second,  at  KA.R.  47-4-14a(d)(2)(D). 
Kansas  provides  that  the  person  whose 
disqualiHcation  is  requested  in  a 
petition  shall  determine  whether  to 
grant  that  petition.  However,  Kansas 
does  not  grant  the  petitioning  party  the 
right  to  have  an  independent  review  of 
the  disqualiHcation  determination  where 
a  petition  for  disqualification  is  denied 
by  the  person  whose  disqualification  is 
sought  The  Federal  counterpart 
regijJation  at  43  CFR  4.27(c)  does  allow 
for  an  independent  review  in  that  if  the 
AL)  declines  to  disqualify  himself  or 
herself,  then  the  Board  or  the  Director  of 
the  Office  of  Hearings  and  Appeals,  as 
appropriate,  must  look  at  the  issue  and 
make  a  determination  regarding  the 
request  for  disqualification. 

The  Director,  therefore,  finds  Kansas's 
proposed  rules  at  K.A.R  47-4- 
14a(d)(2](C)  and  (D)  to  be  less  effective 
than  their  Federal  counterparts  and  is 
not  approving  them.  Kansas  is  required 
to  amend  its  regulations  at  K.A.R.  47-4- 
14a(d)(2)(C)  and  (D)  by  (1)  replacing  the 
word  "shall"  with  the  word  "may"  as 
discussed  above  and  (2)  providing  the 
petitioning  party  the  right  to  have  an 
independent  review  of  the 
disqualification  determination. 

22.  K.A.K  47-4-14a(d)(3),  Prehearing 
Conference;  Notice 

Kansas  proposes  to  add  K.A.R.  47-4- 
14a(d](3)  dealing  with  prehearing 
conferences.  Its  Federal  counterpart  is 
43  CFR  4.1121(b).  Two  issues  are  of 
concern  with  this  proposed  rule. 

First  the  first  sentence  of  proposed 
K.A.R.  47-4-14a(d)(3)  states  that  the 
presiding  officer  "shall"  conduct  a 
prehearing  conference.  However,  in 
contradiction  with  the  first  sentence, 
which  appears  to  mandate  that  a 
prehearing  conference  be  held,  the 
second  sentence  begins  "If  the 
conference  in  conducted  *  *  *."  The 
Federal  rules  allow,  but  do  not  require,  a 
prehearing  conference  to  be  held. 

Second,  at  K.A.R.  47-4-14a(d)(3)(A). 
Kansas  requires  that  the  department  use 
the  rules  at  K.A.R.  47-4-14a(d)(l)(B)  to 
select  a  presiding  officer  for  a  hearing. 
However.  K.A.R.  47-4-14a(d)(l)(B)  does 
not  concern  the  department's  selection 
of  a  presiding  officer  for  a  hearing  but 
instead  concerns  a  party's  right  to  be 
represented  at  a  hearing  by  counsel  or 
other  representative. 

For  the  reason  stated  above,  the 
Director  finds  K.A.R.  47-4-14a(d)(3)  and 
(d)(3)(A)  to  be  less  effective  than  the 
Federal  counterpart  at  43  CFR  4.1121(b) 
and  is  not  approving  them.  Kansas  is 
required  to  amend  its  regulation  at 
K.A.R  47-4-14a(d)(3)  and  (3)(A)  by 
replacing  the  word  "shall"  with  the 


word  "may"  and  correcting  the  citation 
at  KA.R  47-4-14a(d)(3)(A). 

23.  KA.R.  47-4-14a(d)(4)(G)  and 
(dH5)(B)(i).  Prehearing  Conference 

Kansas  proposes  to  add  K.A.R.  47-4- 
14a(d)(4)(G)  and  (d)(5)(B)(i).  dealing 
with  prehearing  conferences.  These 
proposed  regulations  allow  a  prehearing 
conference  to  be  converted,  without 
further  notice,  into  a  conference  hearing 
or  a  summary  proceeding  for  disposition 
of  the  matter.  "The  proposed  rules  at 
K.A.R.  47-4-14a(e),  Conference  hearing 
and  (g)  Summary  proceedings  have  not 
been  approved  by  the  Director  (see 
findings  no.  33  and  35)  for  the  reason 
that  section  503(a)(7)  of  SMCRA 
requires  that  State  programs  clearly 
demonstrate  "rules  and  regulations 
consistent  with  regulations  issued  by  the 
Secretary  pursuant  to  this  Act." 
Therefore,  their  reference  in  this 
proposed  rule  caimot  be  approved 
either. 

The  Director  finds  Kansas's  proposed 
rules  at  K.A.R  47-4-14a(d)(4)(G)  and 
(d)(5)(B)(i)  to  be  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations  and  is  not  approving  them. 
Kansas  is  required  to  amend  its  program 
by  removing  paragraphs  K.A.R  47-4- 
14a(d)(4)(G)  and  (d)(5)(B)(i)  from  iU 
program. 

24.  KA.R.  47-^14a(d)(6).  Notice  of 
Administrative  Hearing 

Kansas  proposes  to  modify  KA.R  47- 
4-14a(d)(6)  by  adding  a  rule  dealing  with 
notice  of  administrative  hearings.  The 
Federal  counterpart  regulation  is  43  CFR 
4.1123.  Five  issues  are  of  concern  in  this 
proposed  rule  and  two  are  of  note. 

First,  at  K.A.R.  47-4-14a(d)(6)(A), 
Kansas  requires  the  department  to  serve 
notices  "in  accordance  with  subsection 
(18)  hereunder  and  amendments  of 
them."  It  is  believed  that  Kansas  meant 
"in  accordance  with  subsection  (18) 
hereunder  and  amendments  of  it 
(emphasis  added)."  Or  perhaps  Kansas 
meant  to  say  "thereto"  as  opposed  to  "of 
them." 

Second,  at  K.A.R.  47-4- 
14a(d)(6)(C)(iv),  the  revised  amendment 
provides  that  the  notice  shall  include  "a 
statement  of  place,  and  nature  of  the 
hearing."  The  Federal  regulation  at  43 
CFR  4.1123  also  requires  that  the  "time" 
be  identified. 

Third,  at  K.A.R  47-4-14a(d)(6)(C)(vii). 
the  revised  amendment  provides  that 
the  notice  shall  include  "a  statement  of 
involved  and,  to  the  extent  known  to  the 
presiding  officer,  of  the  matters  asserted 
by  the  parties."  This  is  an  incomplete 
sentence. 
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Fourth,  at  K.AJI.  «7-*-14a{d)(6)(E){iii) 
Kansas  provides,  in;  part,  that  "[n]otice 
under  this  subsectic^  shall  include  all 
types  of  infonnatioti  provided  In 
subsections  (1)  through  (iv)  or  of  a  brief 
statement  indicatin|  the  subject  matter, 
parties,  time,  place  ^nd  nature  of  the 
hearing,  manner  in  which  copies  of  the 
notice  to  the  parties  shall  be  inspected 
and  copies  and  the  name  and  telephone 
number  of  the  presiding  officer."  The 
quoted  language  does  not  specify  where 
subsections  (i)  throfgh  (iv)  come  from. 
Presumably,  the  reference  is  to  ICAJL 
47-t-14a(d)(6){C)(i)*  throuth  (iv). 
However,  as  writteiu  it  is  unclear. 
Moreover,  the  quoted  language  contains 
several  typographiqal  and/or 
grammatical  errors.^ 

Fifth.  Kj\.R.  47-4-14a(d){6)(E)(iii) 
allows,  as  a  substitute  for  notice,  a 
"brief  statement  indicating  the  subject 
natter  *  *  *."  Theiconcem  is  that 
Kansas,  on  the  one  nand,  sets  very 
rpecific  requirements  regarding  notice  of 
a  hearing  but.  on  the  other  hand  allows 
the  department  or  someone  else 
providing  notice  to  forgo  those  notice 
requirements  in  fa^r  of  a  "brief 
statement  *  *  *."  fhere  is  no 
justification  given  48  to  why  anything 
other  than  the  specific  notice 
requirements  would  be  acceptable. 
However,  the  Direqtor  does  not  find  that 
this  provision  renders  the  Kansas 
program  less  effective  than  the  Federal 
requirements. 

The  Director  finds  that  KJLR.  47-4- 
14a(d)(6)(A).  (C)(ivj.  (q{vii).  and  (E)  are 
less  elective  than  the  Federal 
counterpart  provisions  at  43  CFR  4.1123 
and  is  therefore  not  approving  them. 
Kansas  is  required  |to  amend  its 
proposed  regulatioti  at  K>A.R.  47-4- 
14a(d)(6)(A).  (q(iv).  {q(vii).  and  (E)  to 
(1)  correct  the  typographical  errors  cited 
above  and  (2)  to  specify  where 
subsections  (i)  thro  ugh  (iv)  come  from  as 
discussed  above. 

25.  KA.R.  47~4-14c  (d)(7).  Default 

Kansas  propose^  to  amend  K.AJI.  47- 
4-14a(d)(7}  by  add^  a  rule  concerning 
default  of  a  party,  t^ere  is  no  direct 
Federal  counterpart  regulation.  K.A.R. 
47-4-14a(d](7)(C)  states  that  "Unless 
vacated  by  the  presiding  officer  the 
proposed  default  ostler  shall  become 
effective  aftpr  expiration  of  the  time 
within  which  the  piarty."  This  is  an 
incomplete  sentence. 

The  Director  fin^s  K.A.R.  47-4- 
14a(d)(7)(C)  to  be  Inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations  and  is  not  approving  it. 
Kansas  is  required  to  amend  its  program 
at  K.A.R.  47-4-14rfd)(7)(C)  by  providing 
a  complete  senten  ve. 
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26.  KA.R.  47-*-14a(cl)(8),  Certification 
of  Interlocutory  Ruling 

Kansas  proposes  to  amend  K.AJI.  47- 
4-14a(d](8]  by  adding  a  rule  involving 
interlocutory  appeals.  The  counterpart 
to  the  Federal  regulation  can  be  found  at 
43  CFR  4.1124.  The  proposed  rule  states 
that  "[o]n  the  presiding  officer's  or  a 
party's  motion,  a  ruling  may  be  certified 
'  *  *."  As  discussed  in  finding  number 
18  of  this  notice,  since  K-A.R.  47-4- 
14a(c)(g](A)  requires  all  motions  to  be 
written,  the  proposed  provision,  read 
literaUy,  would  require  presiding  officers 
in  Kansas  to  actually  write  motions. 
There  is  nothing  Improper  with  this 
procedure  however  it  is  somewhat 
awkward. 

The  Director  finds  that  Kansas's 
proposed  rule  at  K.A.R.  47-4-14a(d)(8)  is 
no  less  effective  than  the  Federal  rule  at 
43  CFR  4.1125  and  is  therefore  approving 
it 

27.  K.A.II  47-A-14a(d)(10).  The 
Presiding  Officer  and  KAJl  47-4- 
l4a(d)(5)(B)(vii).  Prehearing  Conference 
Procedure 

Kansas  proposes  to  amend  K.A.R.  47- 
4-14a(d)(10)  by  adding  a  rule  involving 
hearing  procedures.  At  K.A.R.  47-4- 
14a(d)(10)(D)  the  proposed  rule  states 
that  the  presiding  officer  "[m]ay  conduct 
all  or  part  of  the  hearing  by  telephone  or 
other  electronic  means,  if  each 
participant  in  the  hearing  has  tin 
opportunity  to  participate  in  the  entire 
proceeding."  Tliis  proposal  conflicts 
with  the  requirement  that  the  hearing  be 
open  to  the  public  found  in  the  State 
program  at  K.A.R.  47-4-14a(d)(10)(f). 
See  also  State  Act  at  4»-405c,  49-407, 
49-415,  and  49-416a.  SMCRA  also 
requires  that  hearings  be  open  to  the 
public.  The  SMCRA  requirements  for 
public  hearings  are  found  throughout  the 
Act  including  sections  513,  514.  518,  521, 
and  525.  See  also  Discussion  of  public 
participation  rights  at  finding  number  32. 
infra. 

Similarly,  Kansas  proposes  to  add  a 
provision  at  K.A.R.  47-4- 
14a(d)(5)(B)(vii).  dealing  with  prehearing 
conference  procedures.  Pursuant  to  this 
provision.  "[t)he  presiding  officer  shall 
conduct  the  prehearing  conference,  as 
shall  be  appropriate,  to  deal  with  such 
matters  as  *  *  *  (vii)  determination  of 
the  extent  to  which  direct  evidence, 
rebuttal  evidence,  or  cross-examination 
will  be  presented  in  written  form  and 
the  extent  to  which  telephone  or  other 
electronic  means  will  l>e  used  as  a 
substitute  for  proceedings  in  per8on[.]" 
As  noted  above,  the  Director  finds  the 
provision  for  the  conduct  of  hearings  by 
telephone  or  other  electronic  means  to 
conflict  with  the  requirements  for  public 


hearings  contained  in  both  SMCRA  and 
the  Kansas  Act.  Therefore,  the  Director 
finds  that  the  proposed  amendment  at 
K.A.R.  47-t-14a(d)(5)(B)(vii)  to  be 
inconsistent  with  SMCRA  and  the 
Federal  regulations  and  he  is  requiring 
Kansas  to  remove  from  that  provision 
the  phrase  "and  the  extent  to  which 
telephone  or  other  electronic  means  will 
be  used  as  a  substitute  for  proceedings 
in  person." 

Also.  Kansas  inappropriately  used  the 
term  "shall"  at  K.A.R.  47-4-14a(d)(10)(E) 
when  it  stated  "Any  party  *  *  *  shall 
cause  a  person  other  than  the  State 
agency  to  prepare  a  transcript  *  *  *." 
T^is  removes  a  party's  discretion 
regarding  whether  to  have  a  transcript 
of  the  proceeding  prepared. 

The  Director  finds  that  Kansas's 
proposed  rule  at  K.A.R.  47-4- 
14a(d)(10)(D)  and  (E)  and  Kj\JI.  47-4- 
14a(d)(5)(B)(vii)  are  not  consistent  with 
SMCRA  and  the  Federal  regulations  and 
is.  therefore,  not  approving  them. 
Kansas  is  required  to  amend  its 
proposed  regulation  at  K.A.R.  47-4- 
14a(d){10)(D)  and  (E)  by  (1)  removing  the 
provision  for  the  holding  of  hearings  by 
telephone  conference  and  (2)  replacing 
the  word  "shall"  with  "may"  as 
discussed  above.  Kansas  is  further 
required  to  amend  its  proposed 
regulation  at  K.A.R.  47-4- 
14a(d)(5)(B)(vii)  by  removing  the  phrase 
"and  the  extent  to  which  telephone  or 
other  electronic  means  will  be  used  as  a 
substitute  for  proceedings  in  personf.)" 

28.  KA.R.  47^4-14a(d)(14),  Review  of 
Initial  Order,  Exceptions  to 
Reviewability 

Kansas  proposes  to  amend  K.A.R.  47- 
4-14a(d)(14]  by  adding  a  rule  concerning 
the  review  of  an  initial  order.  An 
editorial  problem  appears  to  exist  with 
this  proposed  rule.  At  K.A.R.  47-4- 
14a(d)(14)(I)  the  regulation  requires  that 
"[t]he  agency  head  shall  cause  copies  of 
the  final  order  *  *  *  to  be  served  on 
each  party  in  the  manner  prescribed  by 
subsection  (18)  and  amendments."  It 
appears  that  what  Kansas  meant  to  say 
is  "subsection  (18)  and  amendments 
thereto  (emphasis  added)."  This 
typographical  error  does  not  render 
K.A.R.  47-4-14a(d)(14)(I)  less  effective 
than  the  Federal  counterpart  at  43  CFR 
4.1109  dealing  with  service.  Therefore, 
the  Director  is  approving  this  proposed 
rule.  However,  Kansas  is  required  to 
amend  its  proposed  regulation  at  KAJR. 
47_4_14a(d)(14)(I)  to  include  the  term 
"thereto." 

29.  K.A.R.  47-4-14a(d)(15),  Stay 

Kansas  proposes  to  amend  KJV.R.  47- 
4-14a(d)(15)  by  adding  a  rule  that 
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concerns  stays  of  initial  or  final  orders, 
however,  Kansas  inappropriately  used 
the  term  "shall"  in  the  requirement  that 
"A  party  shall  submit  to  the  presiding 
officer  or  agency  head  a  petition  for  stay 
of  effectiveness  *  *  *."  There  is  no 
direct  counterpart  Federal  regulation, 
however,  the  filing  of  a  petition  for  stay 
is  a  discretionarv  action  and  not  a 
mandatorv  one.  Therefore,  the  term 
"shall"  in  Kansas's  proposed  regulation 
should  be  substituted  for  the  term  "may" 
in  this  context 

The  Director  finds  diaf  Kansas's 
proposed  rule  at  K.A.R.  47-4-14a(d)(15) 
is  inconsistent  with  SMCRA  and  the 
Federal  regulations  and  is  requiring 
Kansas  to  amend  its  regulation  at  KA.R. 
47-4-14a(d)(15)  by  replacing  the  word 
"shall"  with  "may." 

30.  K.AJL  47-4-14a(dXl6J. 
Reconsideration 

Kansas  proposes  to  amend  KAJl.  47- 
4-14a(dl(16)  by  adding  a  rule  that 
concerns  petitions  for  reconsideration. 
The  Federal  counterpart  regxilation  is 
found  at  43  CFR  4.1276.  Kansas  uses  the 
mandatory  term  "shall"  in  an 
inappropriate  context  In  the  first 
sentence  of  K.A.R.  47-4-14a(dKl6)(A). 
the  proposed  amendment  states  that  any 
party,  within  15  days  after  service  of  a 
final  order,  "shall  file  a  petition  for 
reconsideration  with  the  agency  head 
*  *  *."  It  does  not  make  sense  to  make 
the  filing  of  a  petition  for 
reconsideration  mandatory.  This  is 
especially  so  in  light  of  the  fact  that  the 
very  next  sentence  of  this  sabsectioo 
states  that  the  filing  of  such  a  petition 
"is  not  a  prerequisite  for  seeking 
administrative  or  judicial  review."  By 
using  the  mandatory  term  "shall" 
Kansas  Is  taking  away  a  parties 
discretion  to  file  or  not  to  file  a  petition. 
This  discretion  is  allowed  by  the 
counterpart  Federal  regulation. 

The  Director,  therefore,  finds  Kansas's 
regulaUon  at  K^.R.  47-4-14a(d)(16)(A) 
to  be  less  effective  than  its  Federal 
counterpart  regulation  at  43  CFR  4.1276 
and  is  not  approving  it.  Kansas  is 
required  to  amend  its  regulation  at 
K.A.R.  47-4-14a(d)(16)(A)  by  replacing 
the  word  "shall"  with  the  word  "may"  in 
the  sentence  "Any  party,  within  15  days 
after  service  of  a  final  order,  shall  file  a 
petition  for  reconsideration  with  the 
agency  head  *  *  *." 

31.  K.A.R.  47-^14a(d)(17XQ.  Orders 

Kansas  proposes  to  amend  K.A.R.  47- 
4-14a(d)(17]  by  adding  language  that 
outlines  when  orders  are  effective. 
K.A.R.  47-4-14a(d)(17)(C)  states  that 
"[tjhis  section  does  not  preclude  the 
department  from  taking  immediate 
action  to  protect  the  public  interest  in 


accordance  with  subsection  (f),  and 
amendments  thereto."  The  Director  has 
not  approved  subsection  (f).  dealing 
with  emergency  proceedings  (see  finding 
number  33),  and  therefore  cannot 
approve  KA.R.  47-4-14a(dttl7)(q  that 
allows  emergency  proceedings  to  be 
invoked.  Therefore,  the  Director  finds 
that  Kansas'*  proposed  rule  at  K.A.R. 
47-4-14a(d)(17){C)  is  less  effective  than 
the  Federal  program  and  is  not 
approved.  Kansas  must  amend  its 
program  by  removing  this  rule. 

32.  KAJl  47-4-14a(e).  Conference 
Hearing  Use.  When 

Kansas  proposes  to  amend  K.A.R.  47- 
4-14a(e)  by  adding  a  role  involving 
conference  hearings.  There  is  no 
counterpart  Federal  regulation  regarding 
conference  bearings.  TTiere  are  tlffee 
concerns  with  this  proposed  rule. 

First  Kansas  offers  this  concept  of  a 
conference  hearing  widiout  an 
explanation  as  to  what  the  purpose  of 
such  a  hearing  is  and  how  it  differs  from 
either  a  prehearing  conference  or  a 
formal  hearing.  This  is  in  conflict  with 
section  503{a](7)  of  SMCRA  that 
requires  that  the  State  program  "has  the 
capability  of  carrying  out  the  provisions 
of  this  Act  and  meeting  its  purposes 
through —  *  *  •  (7)  rules  and  regulations 
consistent  with  regulations  issued  by  the 
Secretary  pursuant  to  this  Act." 

Second,  the  proposed  conference 
hearing  proceedings  would  eliminate 
important  public  participation  rights 
required  by  SMCRA  and  its 
implementing  regulations.  Section  102(i) 
of  SMCRA  states  that  one  of  the 
purposes  of  SMCRA  is  to  "assure  that 
appropriate  procedures  are  provided  for 
the  public  participation  in  the 
development  revision,  and  enforcement 
to  regulations,  standards,  reclamation 
plans,  or  programs  established  by  the 
Secretary  or  any  State  under  this  Act" 
In  addition,  30  CFR  731.14[g)(8J  and  (14) 
require  Slate  programs  to  include 
systems  for  "(8)  [ijssuing  public  notices 
and  holding  pubUc  hearings,"  and  "(14) 
[p]roviding  for  public  participation  in 
the  development,  revision  and 
enforcement  of  State  regulations,  the 
State  program,  and  permits  under  the 
State  program."  Further,  30  CFR 
723.15(b](10]  provides,  among  other 
things,  that  a  State  program  shall  not  be 
approved  unless  a  finding  is  made  that 
"the  State  program  includes  provisions 
to — (10)  provide  for  public  participation 
in  the  development  revision,  and 
enforcement  of  State  regulations  and  the 
State  program,  consistent  with  public 
participation  requirements  of  the  Act 
and  this  chapter."  In  addition,  30  CFR 
840.15  requires  State  programs  to 
"provide  for  pubHc  participation  in 


enforcement  of  the  State  program 
consistent  with  that  provided  by  30  CFR 
parts  842,  843,  and  845  and  43  CFR  Part 
4."  This  proposed  rule  also  appears  to 
be  in  conflict  with  the  State  act  which 
makes  reference  to  public  hearings 
throughout  the  act  at  K.S.A.  4&-405c  49- 
407,  49-415,  and  49-416a.  See  also 
Discussion  of  public  hearings  at  finding 
number  27,  supra. 

Third,  die  proposed  regulatory 
provisions  concerning  ccmfereoce 
hearing  procedures  contain  numerous 
inconsistencies  and/or  typographical 
errors.  For  instance,  proposed  K.A.R.  47- 
4-14a(e)(2)(B)  does  not  make  sense.  Hat 
subsection  states  as  follows: 

The  provisioiu  of  iCAJt  47-4-lS  and 
amendments  thereto  do  not  apply  to 
conference  hearings  insofar  as  those 
provisioos  authorize  the  inHiHnne  and 
enforcement  of  subpoenas  and  discovery 
orders  but  do  not  apply  to  conference 
hearings  insofar  as  those  prorisions 
authorize  the  presiding  officer  to  issue 
protective  orders  at  the  request  of  any  party 
or  upon  the  presiding  officer's  motion. 

The  Director  cannot  determine  the 
intent  of  the  above-quoted  provision.  As 
another  example,  the  subsection  at 
Kj\.R.  47-4-14a(e)(2)(C)  states  that 
"[p}aragraphs  (10)(A).  (^.  and  (C)  of 
amendments  thereto  do  not  apply,  but  (i) 
the  presiding  officer  shall  regulate  the 
course  of  the  proceedings:  *  *  *." 
Paragr^  47-4-14a(d)(10KA)  states  that 
the  presiding  officer  "[s]haU  regulate  the 
proceedings."  It  appears  unnecessary  to 
state  at  47-4-14a(eK2KC)  that  paragraph 
47-4-14a(10)(A)  does  not  apply  when  it 
says  the  same  thing  as  47-4- 
14a(e)(2KC)(i). 

The  Director  finds  that  K.AJt  47-4- 
14a(e)  is  less  stringent  than  sections 
102(i)  and  503(aK7)  of  SMCRA.  The 
Director  further  finds  that  K.AJt  47-4- 
14a(e)  is  less  effective  than  the  Federal 
regulations  at  30  CFR  731.14(g)(8)  and 
(14),  732.15(b)(10)  and  840.15.  Finally,  the 
Director  finds  that  K.A.R.  47-4-14a(e)  is 
inconsistent  with  other  portions  of  the 
Kansas  Program.  The  Director  is. 
therefore,  not  approving  it.  Kansas  is 
required  to  amend  its  program  by 
removing  the  regulation  at  K«AJL  47-4- 
14a(e). 

33.  ICAJl  47- 

Proceedings 

Kansas  proposes  to  amend  ICAJL  47- 
4-14a(f)  by  adding  a  rule  involving 
emergency  adjudicative  proceedings. 
The  proposed  rule  at  K.A.R.  47-4- 
14(f)(1)(A)  and  (B)  states  that  "(1)  A 
State  agency  shall  use  emergency 
proceedings:  (A)  In  a  situation  involving 
an  immediate  danger  to  the  public 
health,  safety  or  welfare  requiring 
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immediate  State  algency  action  or  (B)  as 
otherwise  provided  by  law."  The 
Federal  regulations  do  not  provide  for 
the  use  of  emergeticy  adjudicative 
proceedings.  SMCaiA  and  the  Federal 
rules  do  allow  thg  Secretary  of  the 
Interior  or  his  agents  to  take  immediate 
action  to  abate  dangerous  situations 
under  two  circumstances.  First,  pursuant 
to  section  410  of  3MCRA  and  30  CFR 
part  877.  the  Secretary  or  his  agents  may 
enter  upon  land  ta  perform  emergency 
reclamation  world  SMCRA  specifically 
provides  that  suck  an  entry  shall  be 
construed  as  an  exercise  of  the  police 
power.  See  SMCRA.  section  410(b).  The 
Kansas  State  Program  contains  similar 
provisions.  See  JCS.A  49-432;  Proposed 
K.A.R.  47-16-5  (discussed  in  finding 
nimiber  58,  infra);  Second,  pursuant  to 
section  521(a)(2)  of  SMCRA  and  30  CFR 
Part  843.  an  authorized  representative  of 
the  Secretary  of  the  Interior  is  required 
to  immediately  older  a  cessation  of 
surface  coal  mining  and  reclamation 
operations  if  he  or  she  finds  any 
condition  or  practice  or  violation  that 
creates  an  imminent  danger  to  the 
health  or  safety  df  the  public  or  is 
causing  or  cim  reasonably  be  expected 
to  cause  significaht,  imminent 
environmental  harm  to  land,  air,  or 
water  resources.  Once  again,  the  Kansas 
State  Program  provides  similar 
provisions.  See  l<iS.A  49-405(m)(l): 
Kj\.R  47-15-la(4)(7). 

Neither  of  the  ^o  above-outlined 
situations  involvi  emergency 
adjudicatory  proceedings.  Moreover, 
neither  SMCRA  ior  the  Kansas  Act 
allow  for  emergency  adjudications. 
Finally,  the  proposed  emergency 
adjudicatory  proteedings.  like  the 
proposed  conference  hearings  discussed 
in  Elding  number  32,  supra,  eliminate 
important  publiclparticipation  rights 
required  by  SMQRA  and  its 
implementing  regulations,  as  well  as  the 
Kansas  Act.  See  Discussion  at  finding 
number  32.  supra.  See  also  Discussion  of 
public  hearings  at  finding  number  27. 
supra.  I 

Therefore,  thelDirector  finds  that  the 
proposed  Kansal  amendment  at 
proposed  47-4-l«a(fl  to  be  inconsistent 
with  SMCRA,  the  Federal  regulations, 
and  the  Kansas  Act  and  is  not  approving 
it.  The  State  is  rf  quired  to  amend  its 
program  by  removing  proposed  K^.R. 
47-4-14a(n.        j 

34.  K.A.R.  47--4-I4afg),  Summary 
Proceedings 

Kansas  propo^s  to  amend  K.A.R.  47- 
4-14a(g)  by  adding  a  rule  dealing  with 
summary  proceedings.  This  proposed 
rule  states  that  "^(1)  The  department 
shall  use  summary  proceedings,  subject 
to  a  party's  reqi  est  for  a  hearing  on  the 


order,  if;  (A)  The  use  of  those 
proceedings  in  the  circumstances  does 
not  violate  any  provision  of  law;  and  (B) 
the  protection  of  the  public  interest  does 
not  require  the  State  agency  to  give 
notice  and  an  opportunity  to  participate 
to  persons  other  than  the  parties." 

Like  the  proposed  State  rules 
governing  conference  hearings  and 
emergency  adjudications,  this  provision 
eliminates  important  public 
participation  rights  required  by  SMCRA 
and  its  implementing  regulations.  See 
Discussion  at  findings  number  32  and  33, 
supra.  See  also  Discussion  of  public 
hearings  at  finding  number  27.  supra. 
Therefore,  for  the  same  reasons 
discussed  in  finding  number  32,  supra, 
the  Director  finds  proposed  K.A.R.  47-4- 
14a(g)  to  be  inconsistent  with  SMCRA, 
the  Federal  regulations,  and  the  State 
Act  and  is  not  approving  it  Therefore, 
Kansas  is  required  to  amend  its  program 
by  removing  K.A.R.  47-4-14a(g). 

33.  KA.R.  47-4-15,  Administrative 
Hearings;  Discovery 

Kansas  proposes  to  amend  KAJl.  47- 
4-15  by  adding  a  rule  dealing  with 
discovery  that  is  substantively  similar  to 
the  Federal  counterpart  provisions  at  43 
CFR  4.1130  through  4.1141.  Proposed 
K.AJl.  47-4-15(a)  requires  litigants  to 
make  requests  for  discovery  "in  writing 
to  the  presiding  officer."  This  would 
appear  to  require  that  the  presiding 
officer  make  a  ruling  on  all  requests  for 
discovery.  The  Federal  counterpart 
provisions  allow  discovery  to  be 
conducted  by  the  parties  without 
assistance  from  the  court.  Besides  being 
in  conflict  with  the  Federal  provisions, 
the  requirem.ent  at  proposed  K.A.R.  47- 
4-15(a)  also  conflicts  with  the  proposed 
rules  at  K.A.R.  47-4-15(l)(l)  and  (o)(2) 
which  provide  that  litigants  may  give 
notice  of  their  intent  to  take  depositions 
or  may  make  written  requests  for 
production  of  documents  or  things  or 
requests  for  entry  upon  land  for 
inspeciion  and  other  purposes  "without 
leave  of  the  presiding  officer." 

At  K  A.R.  47-4-15(l){4)  there  is  a     - 
typographical  error.  Kansas's  proposed 
rule  provides,  in  part,  that  the  officer 
before  whom  a  deposition  is  taken 
"shall  certify  the  deposition  of,  if  the 
deposition  is  not  signed  by  the 
deponent,  shall  certify  the  reasons  for 
the  failure  to  sign."  The  imderlined  word 
should  be  "or"  and  not  "of." 

Finally,  at  K.A.R.  47-4-15(m)(3)(C). 
there  is  a  typographical  error,  a  comma 
is  missing  between  "age"  and  "illness." 

For  the  reasons  discussed  above,  the 
Director  finds  Kansas  regulations  at 
K.A.R.  47-t-15(a),  (c),  (1)(4),  (1)(7),  and 
(m)(3)(C}  to  be  less  effective  than  the 
Federal  counterpart  regulations  at  43 


CFR  4.1130  through  4.1141  and  is, 
therefore,  not  approving  them.  Kansas  is 
required  to  amend  its  regulations  at 
K.A.R.  47-4-15{a),  (c),  (1)(4).  (1)(7),  and 
(m)(3](C)  to  not  require  that  all  requests 
for  discovery  be  made  in  writing  to  the 
presiding  officer,  and  to  correct 
typographical  errors  as  noted. 

36.  KA.R.  47-5-5a(a)  and  KA.R.  47-5- 
5a(b),  Civil  Penalties 

Kansas  proposes  to  amend  K.AJI.  47- 
5-5a(a)  and  (b)  by  adopting  by  reference 
most  of  the  Federal  regulations  at  30 
CFR  part  845.  dealing  with  civil 
penalties,  and  all  of  the  Federal 
regulations  at  30  CFR  part  846.  dealing 
with  individual  civil  penalties,  as  they 
existed  on  July  1, 1990.  Kansas 
inadvertently  left  an  extra  word  in  the 
sentence;  "[t]he  following  terms  shall  be 
replaced  with  the  indicated  terms 
wherever  they  appear  in  the  text  of  the 
rules  and  regulations  incorporated 
adopted  by  reference  under  this  section 
(emphases  added]." 

Another  editorial  error  apparent 
between  K.A.R.  47-5-5a(a)  and  K.A.R. 
47-5-5a(b)  is  that  K.A.R.  47-5-5a(a) 
states  that  "the  following  parts  and 
sections  of  the  Federal  rules  and 
regulations  *  *  *  are  hereby  adopted  by 
reference  as  rules  and  regulations  of  the 
secretary."  However,  the  referenced 
rules  and  regulations  are  located  under 
K.A.R.  47-5-5a(b),  not  K.A.R.  47-5-5a(a). 
In  addition,  K.A.R.  47-5-5a(b)  states  that 
"[t]he  following  terms  shall  be  replaced 
with  the  indicated  terms  wherever  they 
appear  in  the  rules  and  regulations 
adopted  by  reference  under  this 
section."  However,  the  terms  and  their 
replacements  are  not  located  under  this 
section  but  have  inadvertently  been 
placed  under  K.AJI.  47-S-5a(c)(8)(B). 

At  47-5-5a(b)(9)  Kansas  adopts  by 
reference  the  Federal  regulations  at  30 
CFR  845.19,  dealing  with  rpnuests  for 
hearings.  This  Federal  regulation,  in 
turn,  references  30  CFR  843.16.  dealing 
with  the  formal  review  of  citations. 
Kansas  does  not  propose  to  adopt  by 
reference  30  CFR  843.16.  Therefore. 
Kansas  must  either  provide  a  State 
counterpart  to  30  CFR  843.16  or  adopt  it 
by  reference. 

At  K.A.R.  47-5-5a(b)(10)  Kansas 
adopts  by  reference  all  of  the  Federal 
regulations  at  30  CFR  846,  Individual 
Civil  Penalties.  However.  Kansas  failed 
to  replace  several  Federal  terms  and 
citations  with  the  appropriate  State 
terms  and  citations.  For  instance,  at  30 
CFR  846.5(1)  under  the  definition  of 
"violation,  failure,  or  refusal,"  the 
following  terms  are  used  for  which 
Kansas  has  not  substituted  appropriate 
State  counterparts:  "A  Federal  program. 
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a  Federal  lands  program.  Federal 
enforcement  pursuant  to  section  502  of 
the  Act  or  Federal  enforcement  of  a 
State  program  pursuant  to  section  521  of 
the  Act."  In  addition.  30  CFR  848.5(2), 
under  the  definition  of  "violation, 
failure,  oi  refusal,"  uses  the  following 
terms  for  which  Kansas  has  not 
provided  State  counterparts:  "section 
521  of  the  Act"  and  "section  518(b)  or 
section  703  of  the  Act"  At  30  CFR 
846.17(b)(1).  the  address  to  where  an 
individual  files  a  petition  for  review 
needs  to  be  replaced  with  the 
appropriate  State  address.  And  Hnally. 
at  30  CFR  846.18(d).  the  references  to  30 
CFR  870.15(e)(1)  through  (e)(5)  and  30 
CFR  870.15  (f)  and  (g)  need  to  be 
replaced  by  the  appropriate  State 
citations. 

For  the  reasons  discussed  above,  the 
rMrector  finds  that  K.A.R.  47-5-5a{a) 
and  K.A.R.  47-5-5a{b)  are  less  effective 
than  the  Federal  counterpart  regulations 
at  30  CFR  parts  845  and  848  and  is  not 
approving  them.  Kansas  is  required  to 
amend  its  regulations  at  K.AJl.  47-5- 
5a{a)  and  K.A.R.  47-5-5a(b)  by 
correcting  the  editorial  errors  discussed 
above,  and  replacing  the  noted  Federal 
terms  and  citations  with  the  appropriate 
State  terms  and  citations. 

37.  K.A.R.  47-5-5a(c).  Review  of 
Proposed  Assessments  of  Civil  Penalties 

Kansas  proposes  to  add  language  at 
K.A.R.  47-5-5a(c)  dealing  widi  flie 
review  of  proposed  assessments  of  civil 
penalties.  Several  issues  regarding  the 
rules  under  K.A.R.  47-5-5a  are  raised  in 
the  following  discussion. 

First,  at  K-A.R.  47-5-^a(c) .  Kansas 
states  that  "the  procedure  set  forth  in 
K.A.R.  47-4-14  and  the  following  shall 
apply."  In  that  sentence,  the  term 
procedure  should  be  plural.  Also.  K.A.R. 
47-4-14  no  longer  exists.  It  is  revoked  by 
this  rulemaking.  In  its  place.  Kansas  has 
proposed  K.A.R.  47-4-14a. 

Second.  Kansas  proposes,  at  K.A.R. 
47-6-5a(c)(2)(A)(ii),  dealing  with 
contents  of  petition,  that  if  the  amount 
of  penalty  is  being  contested  based  upon 
a  misapplication  of  the  civil  penalty 
formula,  the  petition  should  contain  "a 
statement  indicating  how  the  civil 
penalty  formula  contained  in  K.A.R. 
adopting  30  CFR  Part  723  was 
misapplied,  along  with  a  proposed  civil 
penalty  utilizing  the  civil  penalty 
formula."  The  citation  for  Kansas' 
regulation  is  incomplete.  In  addition,  it 
appears  that  Kansas,  in  its  proposed 
ruies.  has  not  adopted  30  CFR  part  723 
as  part  of  its  program.  The  Federal 
regulations  at  30  CFR  part  723  contain 
the  initial  Federal  program  regulations 
dealing  with  civil  penalties.  The  Federal 
permanent  program  regulations  dealing 


with  civil  penalties  are  found  at  30  CFR 
part  845.  Kansas  has  adopted  by 
reference  30  CFR  Part  845  at  proposed 
K.A.R.  47-6-5a(b)(l)  through  (b)(9). 
Therefore,  Kansas  needs  to  correct  the 
reference  to  30  CFR  part  723  to  KJUR. 
47-5-5a(b)(l)  through  (b)(9)  (adopting  by 
reference  30  CFR  Part  845). 

Third,  at  proposed  ICA.R.  47-5- 
5a(c)(4)(A).  dealing  with  review  of 
waiver  determination,  there  is  a 
reference  to  the  panting  or  denial  of  a 
waiver  of  the  civil  penalty  formula 
"pursuant  to  subsection  (a)(6)  above." 
This  reference  is  incorrect  and  should 
read  subsection  (b)(6). 

Fourth,  at  proposed  ICAJt  47-5- 
5a(cHlHC)  and  (c)(2)(C).  there  are 
references  to  K.SA.  1989  Supp.  49- 
416(a).  However,  Kansas'  statute  does 
not  contain  a  section  49-416(a).  It 
appears  that  Kansas  is  referring  to 
section  4d-416a(a). 

The  Director  finds  that  Kansas' 
proposed  rule  at  KAJt  47-5-5a(c) . 
(c)(2)(A)(iiJ.  (c)(4)(A).  (c)(1)(C).  and 
(c)(2)(C)  are  less  effective  than  the 
Federal  regulations  at  43  CFR  Part 
4.1152  and  is  not  approving  them. 
Kansas  is  required  to  amend  its  rules  at 
KJVJt  47-5-5a(c)  by:  (1)  changing  the 
word  "procedure"  to  "procediues"  and 
the  Kansas  citation  "K.A.R.  47-4-14"  to 
"K.A.R.  47-4-14a;"  (2)  completing  the 
Kansas  citation  at  47-5-5a(C)(2)(A)(ii) 
and  by  correcting  the  reference  to  30 
CFR  part  723  to  K.A.R.  47-5-5a(b)(l) 
through  (b)(9)  (adopting  by  reference  30 
CFR  Part  845h  (3)  changing  the  citation 
at  KA.R.  47-5-5a(c)(4)(A)  to  "subsection 
(b)(6)"  and  (4)  providing  die  correct 
statutory  citation  at  K.A.R.  47-5- 
5a(c)(l)(C)  and  (c)(2)(C). 

38.  K.A.R.  47-5-5a(c)(5),  Burden  of  Proof 
in  Civil  Penalty  Proceedings 

At  K.A.R.  47-5-5a(c)(5);  dealing  with 
burden  of  proof  in  civil  penalty 
proceedings,  Kansas  has  proposed  a  rule 
governing  the  burden  of  proof  that  is  a 
higher  burden  upon  the  regulatory 
authority.  The  Federal  counterpart 
regulation  at  43  CFR  4.1155  states  that: 

In  civil  penalty  proceedings,  OSM  shall 
have  the  burden  of  going  forward  to  establish 
a  prima  facie  case  as  to  the  fact  of  the 
violation  and  the  amount  of  the  civil  penalty 
and  the  ultimate  burden  of  persuasion  as  to 
the  amount  of  the  civil  penalty.  The  person 
who  petitioned  for  review  shall  have  the 
ultimate  burden  of  persuasion  as  to  the  fact 
of  the  violation. 

The  Kansas  proposed  rule  states  that- 

In  civil  penalty  proceedings,  the  surface 
mining  section  shall  have  the  burden  of  going 
forward  to  establish  a  prima  facie  case  and 
the  ultimate  burden  of  persuasion  at  to  the 
fact  of  violation  and  as  to  the  amount  of  the 
penalty. 


Kansas'  proposed  rule  language  is 
identical  to  former  language  found  at  30 
CFR  4.1155.  However,  the  former 
Federal  regulation  was  found  to  be  in 
conflict  with  another  Federal  regulation 
at  43  CFR  4.1171  that  allocates  die 
burdens  of  proof  in  an  application  for 
review  proceeding.  43  CFR  4.1171 
provides  that  OSM  shall  have  the 
burden  of  going  forward  to  establish  a 
prima  facie  case  as  to  the  validity  of  the 
notice  or  order  but  that  "[t]he  uttknate 
burden  of  persuasion  shall  rest  with  the 
applicant  for  review."  It  allocates  the 
ultimate  burden  of  persuasion  to  the 
applicant  for  review  because  "the 
legislative  history  clearly  states  that  an 
applicant  for  review  has  the  ultimate 
burden  of  proof  in  proceedings  to  review 
notices  and  orders.  S.  Rep.  No.  128,  95th 
Cong.,  1st  Sess.  93  (1977). "  43  FR  34376, 
34381  (August  3, 1978). 

The  result  of  the  different  allocation 
erf  the  burden  of  ultimate  persuasion  as 
to  the  fact  of  the  violation  in  43  CFR 
4.1156  and  4.1171  was  not  only  that  the 
former  regulation  was  inconsistent  with 
congressional  intent  but  also  that  there 
were  contradictory  provisions 
applicable  to  the  same  burden  of  proof. 
Therefore,  the  Director  revised  the 
Federal  regulations  at  43  CFR  4.1155  (53 
FR  47603?  November  25, 1988). 

Kansas's  proposed  rule  at  47-5- 
5a(c)(5)  is  also  inconsistent  with 
congressional  intent  since  it  proposes 
language  that  is  identical  to  the  former 
language  of  43  CFR  4.1155.  Therefore, 
the  Director  finds  that  Kansas  proposed 
rule  at  iCAJt  47-5-5a(cK5)  is  less 
effective  than  the  Federal  counterpart 
regulation  at  43  CFR  4.1155  and  is  not 
approving  it  to  the  extent  that  the  State 
regulatory  authority  has  the  tdtimate 
burden  of  persuasion  ab  to  the  fact  of 
the  violation.  Kansas  is  required  to 
amend  its  proposed  rule  by  placing  the 
ultimata  burden  of  persuasion  as  to  the 
fact  of  the  violation  with  the  person  who 
petitioned  for  review. 

39.  KA.R.  47S-Sa(c)(7).  Initial  Order  of 
the  Presiding  Officer 

Kansas  proposes  to  modify  KAJt  47- 
5-5a[c)(7)  by  adding  rules  dealing  with 
initial  orders  of  the  presiding  officer. 
Three  issues  are  of  concern  and  are 
discussed  below. 

First,  the  proposed  amendment 
contains  incorrect  references.  At 
proposed  K.A.R.  47-5-5a(c)(7)(A).  there 
is  an  incorrect  reference  to  "47-5- 
5a(a)(3)."  The  reference  should  be  to 
"47-5-5a(b)(3)."  At  proposed  K.AJL  47- 
5-5a(c)(7)(B)(i).  the  following  portion  of 
a  sentence  appears:  "the  point  system 
and  conversion  table  contained  in  30 
CFR  845.14  adopted  in  K.A.R.  47-5-5(3) 
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and  |4)  above  *  *  *."  However,  the 
point  system  and  Conversion  table  are 
not  found  in  30  CFR  845.14.  Rather,  the 
point  system  is  foiind  at  30  CFR  845.13 
and  the  conversioi  table  is  found  at  30 
CFR  845.14.  Also,  (here  is  no  K.A.R.  47- 
5-5(3)  or  (4).  It  appears  that  Kansas 
meant  to  say  K.A.R.  47-5-5a(3)  and  (4). 
However,  as  written  Kansas  has  made 
reference  to  a  nonexistent  portion  of 
their  program 

The  Director  fi 
regulations  at  K. 
and  (B)(i)  are  less 
Federal  regulatio 
is  not  approving 
required  to  amen 
K.A.R.  47-5-5a(c) 
providing  correct 


s  that  the  Kansas 
R.  47-5-5a{c)(7)(A) 
ffective  than  the 
at  30  CFR  845.13  and 
em.  Kansas  is 
its  regulation  at 
)(A)  and  {B)(i)  by 
eferences  as 
discussed  above  ^d  providing  correct 
locations  for  the  doint  system  and 
conversion  table. 

Second,  Kansas  proposes  to  add 
language  at  K.a4  47-5-5a  (c)(7)(C)  that 
requires  the  State jto  remit  the 
"appropriate  amount"  to  the  person  who 
made  a  civil  penalty  payment  into 
escrow  if  the  presiding  officer  makes  a 
finding  that  no  violation  occurred  or  if 
the  presiding  offiqer  reduces  the  amount 
of  the  civil  penalt^  below  the  proposed 
assessment.  The  Federal  regulation  at  30 
CFR  845.20(c)  als(|  requires  OSM  to 
refund  all  or  part  pf  the  escrowed 
amount  if  the  fina^  decision  in  the 
judicial  review 
reducing  or 
posed  penalty 
r,  the  Federal 
regulation  requires  that  interest,  from 
the  date  of  paymant  into  escrow  to  the 
date  of  the  refund,  be  paid  at  the  rate  of 
6  percent  or  at  th(  i  prevailing 
Department  of  thf  Treasury  rate, 
whichever  is  greajter.  While  Kansas  has 
no  provision  for  (  aying  interest  in  its 
rules,  its  act  at  K.  5.A.  49-405c(c)  states 
that  "[ijf  through  administrative  or 
judicial  review  ol  the  proposed  penalty, 
it  is  determined  tiat  no  violation 
occurred,  or  that  he  amount  of  the 
penalty  should  b(  reduced,  the  board 
shall  within  30  ds  ys  remit  the 
appropriate  amoint  to  the  person,  with 
interest  at  the  ratfe  earned  thereon." 
Therefore,  the  Director  finds  that  K.A.R. 
47-5-5a(c)(7)(C),  n  concert  with  the 
State  act,  is  no  less  effective  than  its 
Federal  counterp  irt  at  30  CFR  845.20(c) 
and  is  approving  it. 

Third,  Kansas  )roposes  to  add 
language  at  K.A.1 1.  47-5-5a(c)(7)(D)  that 
requires  the  pres  ding  officer  to  order 
payment  of  civil  )enalties  within  30 
days  of  receipt  o  the  decision  if  the 
presiding  officer  ncreases  the  amount  of 
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the  civil  penalty  above  that  of  the 
proposed  assessment. 

The  Federal  regulation  at  30  CFR 
845.20(d)  requires  that  if  the  review 
results  in  an  order  increasing  the 
penalty,  the  person  to  whom  the  notice 
or  order  was  issued  shall  pay  the 
difference  to  the  Office  within  15  days 
after  the  order  is  mailed  to  such  person. 
Kansas's  proposed  regulation  would 
allow  the  longer  time  period  of  30  days 
from  the  receipt  of  the  decision  rather 
than  the  shorter  15  days  after  the  order 
is  mailed.  Kansas's  proposed  regulation 
also  conflicts  with  another  Kansas 
regulation  at  K.A.R.  47-5-16(d)  that 
requires  payment  to  be  made  to  the 
department  within  15  days  after  the 
order  increasing  the  civil  penalty  is 
mailed. 

The  Director,  therefore,  finds  Kansas's 
proposed  nils  K.A.R.  47-5-5a(c)(7)(D)  to 
be  less  effective  than  the  Federal 
regulation  at  30  CFR  845.20(d)  and  is  not 
approving  it  Kansas  is  required  to 
amend  its  regulation  at  K.AJI.  47-5- 
5a(c)(7)(D)  by  reducing  the  time  period 
in  which  any  increase  in  penalty  must 
be  paid  to  15  days  in  order  to  (1)  resolve 
the  discrepancy  within  the  State's 
proposed  rules  and  to  (2)  be  as  effective 
as  the  Federal  regulation  at  30  CFR 
845.20(d). 

40.  KA.IL  47-&-5a(c)(8).  Appeals 

Kansas  proposes  to  amend  K.A.R.  47- 
5-5a(c)(8)  by  requiring  "the  secretary  to 
review  and/or  reconsideration  of  the 
initial  order  of  a  presiding  officer 
concerning  an  assessment  pursuant  to 
K.A.R.  47-4-14(d)(14)  and  (16) 
respectively."  "The  Federal  counterpart 
regulation  at  43  CFR  4.1158  allows  any 
party  to  petition  the  Board  to  review  the 
assessment  decision. 

First,  the  word  reconsideration  in  the 
Kansas  proposed  rule  does  not  make 
sense.  It  appears  that  the  word  Kansas 
means  to  use  is  reconsider.  Second, 
there  is  no  section  K.A.R.  47-4-14(d)(14) 
or  (16)  in  Kansas's  program.  Kansas,  in 
this  rulemaking,  has  revoked  section  47- 
4-14.  It  appears  that  the  correct  citation 
is  K.A.R.  47-4-14o(d)(14)  or  (16).  The 
Director,  therefore,  finds  that  Kansas's 
proposed  K.A.R.  47-5-5a(c)(8)  is  less 
effective  than  the  Federal  counterpart  at 
43  CFR  4.1158  and  is  not  approving  it  to 
the  extent  that  it  refers  to  a  nonexistent 
rule.  Kansas  is  required  to  amend  its 
program  by  correcting  the  citation  from 
"K.A.R.  47-*-14(d)(14)  or  (16)"  to 
"K.A.R.  47-4-14a(14)  or  (16)." 

41.  KA.R.  47-6-1.  Permit  Review 

Kansas  proposes  to  amend  KJV.R.  47- 
6-1  by  requiring  each  permit  issued  to 


be  reviewed  by  the  secretary  or  the 
secretary's  designee  not  later  than  the 
middle  of  the  permit's  term.  After  this 
review,  reasonable  revisions  or 
modifications  may  be  ordered  to  ensure 
compliance  with  the  laws  and 
regulations.  The  corresponding  Federal 
regulation  at  30  CFR  774.11(b)  allows 
that  reasonable  revisions  of  a  permit 
may  be  ordered  after  the  permit  review 
or  at  any  time  (emphases  added)  to 
ensure  compliance  with  the  Act  and  the 
regulatory  program.  Kansas's  regulation 
is  more  limiting  in  that  it  does  not  allow 
the  regulatory  authority  to  order 
reasonable  permit  revisions  or 
modifications  at  any  time. 

The  Director  finds  that  Kansas's 
regulation  at  K-A.R.  47-6-1  is  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  773.11(b)  insofar  as  it  allows  the 
regulatory  authority  to  order  reasonable 
permit  revisions  or  modifications  to 
ensure  compliance  with  appropriate 
regulations.  However,  the  Director  is 
requiring  Kansas  to  amend  its  regulation 
at  Kj\.R.  47-6-1  to  allow  the  regulatory 
authority  to  order  reasonable  revisions 
or  modifications  of  permits  at  any  time. 

42.  KA.R.  47-6-4,  Permit  Transfers, 
Assignments,  and  Sales:  Adoption  by 
Reference 

Kansas  proposes  to  amend  the  title  of 
K.A.R.  47-6-4  from  "Permit  transfers, 
assignments,  and  sales;  incorporation  by 
reference"  to  "Permit  transfers,  sales 
assignments  and  adoption  by 
reference."  The  proposed  title  change  is 
incomplete  and  erroneous.  The  Federal 
regulation  being  adopted  by  Kansas  is 
30  CFR  774.17  and  deals  with  the 
transfer,  assigiunent,  or  sale  of  permit 
rights  not,  as  the  Kansas  proposed 
regulation  title  suggests,  permit 
transfers,  sales  assignments  and 
whatever  else  However,  since  the 
Federal  regulation  pertaining  to  the 
transfer,  assignment,  or  sale  of  permit 
rights  is  adopted  by  reference  without 
change,  the  intent  of  the  regulation  is 
intact.  Therefore,  the  Director  finds 
Kansas's  proposed  rule  at  K.A.R.  47-6-4 
to  be  no  less  effective  than  the  Federal 
counterpart  rule  at  30  CFR  774.17  and  is 
approving  it.  The  Director  suggests  that, 
for  clarity,  Kansas  correct  the  title  of 
this  subsection. 

43.  K.A.R.  47-6-7,  Permit  Suspension  or 
Revocation 

Kansas  proposes  to  amend  ICA.R.  47- 
6-7(e)  and  K  JV.R.  47-6-7(h)(2)  by  adding 
procedures- for  permit  suspension  or 
revocation  and  procedures  for  appeals. 
However,  in  adding  'he"e  rules,  Kansas 
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appears  to  have  inadvertently  included, 
at  proposed  K.A.R.  47-6-7(e).  an 
erroneous  cross-reference  to  K.A.R.  47- 
4-14(d)  which  does  not  exist.  Kansas 
also,  at  proposed  ICA.R.  47-e-7(h)(2). 
refers  to  K.A.R.  47-4-14(a)(d)(14). 
another  non-existent  State  provision. 
Kansas's  proposed  amendment  is 
therefore  left  without  procedures  to  be 
followed  for  proceedings  to  suspend  or 
revoke  a  permit.  The  Federal 
counterpart  regulation  at  30  CFR  843.13 
requires  hearings  to  be  conducted 
according  to  43  CFR  part  4. 

The  Director  finds  that  ICA.R.  47-6- 
7(e)  and  (h)(2)  are  less  effective  than  the 
Federal  counterpart  regulations  and  is 
not  approving  them.  Kansas  is  required 
to  amend  its  regulation  at  K.A.R.  47-6- 
7(e)  and  (h)(2)  by  providing  the  correct 
cross-references  to  the  procedures  to  be 
followed  for  proceedings  to  suspend  or 
revoke  a  permit 

44.  K.A.R.  47-6-8,  Termination  of 
Jurisdiction:  Adoption  by  Reference 

Kansas  proposes  to  amend  K.A.R.  47- 
6-8  by  adopting  by  reference  the  Federal 
regulation  at  30  CFR  700.11  as  it  existed 
on  July  1. 1990.  This  Federal  regulation 
sets  forth  the  applicability  of  the  rules 
and  regulations  of  chapter  VII  of  title  30 
of  the  Federal  Code  of  Regulations  and 
contains  provisions  that  allow  the 
regulatory  authority  to.  under  certain 
circumstances,  terminate  its  jurisdiction 
under  the  regulatory  program. 

Subsection  (d)  of  30  CFR  700.11 
outlines  when  a  regulatory  authority 
may  terminate  its  jurisdiction  under  the 
regulatory  program  over  the  reclaimed 
site  of  a  completed  surface  coal  mining 
and  reclamation  operation,  or  increment 
thereof. 

However,  the  U.S.  District  Court  for 
the  District  of  Columbia  found  that  the 
Federal  regulations  at  30  CFR  700.11(d) 
were  contrary  to  sections  521(a)(1)  and 
(a)(2)  of  SMCRA.  The  Court  interpreted 
the  language  of  section  521(a)(1)  and 
(a)(2)  as  imposing  an  "on-going  duty 
upon  the  Secretary  to  correct  violations 
of  the  Act"  and  that  this  duty  appears  to 
be  "without  limitation."  Therefore,  the 
Court  remanded  30  CFR  700.11(d) 
(National  Wildlife  Federation  v.  Lujan, 
31  ERC  2034  (1990))  to  the  Secretary  to 
be  revised  or  withdrawn. 

In  response  to  the  court's  decision. 
OSM  suspended  the  above  Federal 
regulation  on  June  3, 1991  (56  FR  25036). 
Because  of  the  suspension,  the  Director 
cannot  approve  the  adoption  of  K.A.R. 
47-6-8.  The  Director  will,  in  the  future 
and  pursuant  to  30  CFR  732.17(d).  notify 
Kansas  of  any  regulatory  changes 
needed  for  the  above  rule. 


45.  K.A.R.  47-8-9(a),  Bonding  Procedure 

Kansas  proposes,  at  K.A.R.  47-&-0(a). 
to  delete  from  its  program  the  adoption 
by  reference  of  30  CFR  800.23  governing 
self-bonds.  It  is  the  State's  prerogative 
to  decide  whether  or  not  to  make  self- 
bonding  available  to  its  operators. 
Kansas  has  elected  not  to.  The  Director 
finds  that  this  deletion  does  not  render 
the  State  program  less  effective  than  the 
Federal  program  and  is  approving  it. 
However,  for  completeness.  Kansas  is 
required  to  remove  from  its  adoption  by 
reference  at  30  CFR  800.5.  the  definition 
for  the  term  self-bond. 

46.  K.A.R.  47-9-l(a),  Permanent 
Program  Performance  Standards — 
General  Provisions 

Kansas  proposes  to  amend  K.A.R.  47- 
9-l(a)  by  adopting  by  reference  the 
Federal  regulations  at  30  CFR  part  810. 
Several  errors  exist  with  this  adoption 
and  are  discussed  below. 

At  K.A.R.  47-9-l(a)  Kansas  proposes 
to  adopt  by  reference  the  Federal 
regulation  at  30  CFR  810.2,  permanent 
program  standards-general  provisions. 
This  is  an  incorrect  title  for  this  section 
of  the  Federal  regulations.  Then,  at 
K.A.R.  47-9-l(a)  Kansas  restates  that  it 
proposes  to  adopt  by  reference  the 
Federal  regulation  at  30  CFR  810.2.  this 
time  using  the  proper  title,  objective. 
Since  the  adoption  of  30  CFR  810.2  at 
K.A.R.  47-9-1  (a)(1)  uses  the  proper  title 
for  this  section  of  the  Federal 
regulations,  it  should  be  retained  and 
the  adoption  of  K.A.R.  47-9-l(a)  should 
be  removed. 

In  adopting  the  Federal  regulations, 
several  terms  referencing  the  Federal 
nature  of  the  program  are  inappropriate 
when  applied  to  a  State  program  and 
need  to  be  changed.  Sections  30  CFR 
810.4  (b)  and  (c)  refer  to  "every  State 
program"  and  "the  applicable  regulatory 
program."  These  need  to  be  changed  to 
refiect  the  Kansas  program.  Section  30 
CFR  810.11  refers  to  the  Federal 
regulations  at  30  CFR  parts  815  through 
828.  These  references  need  substitute 
State  counterpart  references. 

The  Director  Bnds  that  Kansas's 
regulations  at  K.A.R.  47-0-l(a)  are  no 
less  effective  than  the  Federal 
counterpart  at  30  CFR  part  810  and  is 
approving  them.  However.  Kansas  is 
required  to  amend  its  regulation  at 
K.A.R.  47-0-l(a)  by  (1)  deleting  the 
adoption  by  reference  of  30  CFR  810.2  at 
KA.R.  47-0-l(a)  and  (2)  replacing  the 
Federal  terms  and  citations  with  the 
appropriate  State  terms  and  citations  as 
described  above. 


47.  K.A.R.  47-9-l(b),  Permanent 
Performance  Standards^Joal 
Exploration.  K.A.R.  47-9-l(c). 
Permanent  Performance  Standards — 
Surface  Mining  Activities.  K.A.R.  47-9- 
1(d),  Permanent  Performance 
Standards — Underground  Mining 
Activities,  KA.R.  47-9-l(e),  Special 
Permanent  Program  Performance 
Standards^Auger  Mining,  KA.R.  47-0- 
1(f),  Special  Permanent  Program 
Performance  Standards— Operations  on 
Prime  Farmland.  K.A.R.  47-9-l(g). 
Permanent  Program  Performance 
Standards — Coal  Preparation  Plants  Not 
Located  Within  the  Permit  Area  of  a 
Mine.  andK.A.R.  47-0-l(h),  Special 
Permanent  Program  Performance 
Standards — in  Situ  Processing 

At  proposed  K.A.R.  47-9-1,  Adoption 
by  reference,  Kansas  states  that  "(tjhe 
following  parts  and  sections  of  the 
Federal  rules  and  regulations  of  the 
Office  of  Surface  Mining  *  *  *  are 
hereby  adopted  by  reference  as  rules 
and  regulations  of  the  Secretary  as  the 
performance  standards  to  be  maintained 
by  surface  and  underground  coal  mining 
and  reclamation  operations.  The 
adoption  by  reference  shall  cover  the 
parts  and  sections  in  effect  on  July  1, 
1990,  except  as  otherwise  noted 
(emphases  added)."  At  K.A.R.  47-9-1 
(b),  (c).  (d).  (e).  (f),  (g).  and  (h)  Kansas 
proposes  to  adopt  by  reference  30  CFR 
Parts  815,  816.  817.  819.  823.  827.  and  828, 
respectively.  Kansas  then  lists  numerous 
sections  related  to  these  parts.  This  is  a 
duplication  of  adoptions  since,  in 
adopting  30  CFR  parts  815.  816.  817.  819. 
823,  827.  and  828.  all  the  sections  of 
those  parts  are  automatically  adopted. 
Kansas  should  either  list  only  the 
exceptions  to  the  adoptions  of  these 
parts  or  remove  from  K.A.R.  47-9-1  the 
word  "parts."  As  Kansas  currently 
proposes  the  rules  at  K.A.R.  47-9-l(b). 
(c).  td).  (e).  (fl.  (g).  and  (h).  the  Director 
understands  that  parts  815.  816,  817,  819. 
823,  827,  and  828  are  being  adopted  in 
their  entirety  including  the  exceptions 
listed. 

The  Director  finds  that  proposed 
K.A.R.  47-9-l(b).  (c).  (d),  (e).  (f).  (g)  and 
(h)  are  no  less  effective  than  the  Federal 
counterparts  at  30  CFR  parts  815,  816, 
817,  819,  823,  827.  and  828  and  is 
approving  them.  However,  the  Director 
is  requiring  that  Kansas  amend  its 
program  by  making  the  editorial  change 
necessary  to  clarify  whether  it  intends 
to  adopt  all  of  parts  815,  816, 817, 819. 
823. 827.  and  828  or  only  the  sections 
listed. 
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43.  KA.R.  47-9-1.  \ 
Standards 


erformance 


At  K.A.R.  47-9-i(a)(4).  performance 
standards  for  surface  mining  activities 
and  (d)(2).  perfontance  standards  for 
underground  mini|ig  activities,  Kansas 
proposes  to  replaoe  the  term 
"subchapter"  witl<  the  phrase  "KA.R. 
47_9_l(a)"  and  "ICA.R.  47-»-l(d)" 
respectively  throulghout  K  AJt  47-9-1. 
There  are  six  Federal  regulations  where 
the  term  "subchapter"  is  used.  For  four 
of  the  regulations,  30  CFR  816.107(c). 
816.118,  817.107(c)[  and  817  J18  the 
substitution  is  va^d  However,  for  the 
remaining  two  re^ilations  this 
substitution  does  not  apply.  At  30  CFR 
816.61(c)(1).  use  of  explosives:  general 
requirements,  the  sentence  "No  later 
than  12  months  after  the  blaster 
certification  progqam  for  a  State 
required  by  part  860  of  this  chapter  has 
been  approved  under  the  procedures  of 
subchapter  C  of  tl^is  chapter,  all  blasting 
operations  in  thad  State  shall  be 
conducted  under  ^le  direction  of  a 
certified  blaster    I*     *     '."Subchapter 
C  refers  to  the  30  t^R  regulations 
concerning  permalnent  regulatory 
programs  for  non-  Federal  and  non- 
Indian  lands  whei^eas  ICA.R.  47-0-l(a) 
and  (d)  concern  tie  Kansas  performance 
standards  for  surface  and  underground 
mines.  The  second  instance  is 
substantively  similar  to  the  first  only  it 
is  located  at  30  CfR  817.61(c)(1).  use  of 
explosives:  Genetal  requirements  (for 
underground  mining  operations).  The 
Director  finds  tha|t  Kansas'  proposed 
rules  at  K.A.R.  47^-9-1(8)  and  (d)  to  be  as 
elective  as  the  F^eral  regulations  at  30 
CFR  816.107(c),  818.116,  817.107(c),  and 
617.116  and  is  apfroving  them.  However 
the  Director  is  requiring  Kansas  to 
amend  its  prograta  by  not  replacing  the 
term  "subchapteif'  with  (1)  the  phrase 
"K.A.R.  47-9-l(ar  at  30  CFR  816.61(c)(1) 
and  12)  the  phrasi  "KA.R.  47-0-l(d)"  at 
817.81(c)(1). 

49.  K.A.R.  47-9-1  'c)(35).  Backfilling  and 
Grading:  Ceneroi  Requirements 

Kansas  propos  !S  to  amend  K.A.R.  47- 

9-l(c)(35)  by  adopting  by  reference  the 
Federal  regulation  at  30  CFR  816.102  as 
it  existed  on  ]ulyil,  IQOa  This  Federal 
regulation  providles  the  general 
requirements  for  backfilling  and  grading. 
Among  these  general  requirements  being 
adopted  by  Kansas  are  30  CFR 
816.102(k)(3)(i)  a^d  (ii)  which,  in  turn, 
reference  the  Federal  regulations  at  30 
CFR  785.14  and  .16.  The  Federal 
regulations  at  30  tFR  785.14  and  .16  deal 
with  mountaintop  removal  mining  and 
permits  incorporating  variances  from 
-  approximate  orij  inal  contour  (AOC) 
restoration  requi  -ements,  respectivelv. 


JMI 


Kansas  does  not  propose  to  adopt  by 
reference  either  30  CFR  785.14  or  .16  nor 
does  Kansas  currently  have  rules  similar 
to  30  CFR  785.14  or  .18  in  its  program. 
Therefore,  Kansas  cannot  apply  these 
Federal  regulations  to  its  program.  In 
addition,  on  July  15, 1985,  the  U.S. 
District  Court  for  the  District  of 
Columbia  remanded  OSVTs  vturiances 
from  AOC  regulations  for  non-steep 
slope  areas  at  30  CFR  785.16  in  In  re: 
Pennanent  Surface  Mining  Regulation 
Litigation.  820  F.  Supp.  1519  (D.D.C. 
1985).  The  court  ruled  that  the  Act  does 
not  permit  a  variance  from  AOC  unless 
steep  slope  mining  is  involved. 
Accordingly.  OSM  suspended  30  CFR 
785.16  on  November  20. 1986  (51  FR 
41952). 

The  Director  finds  that  Kansas' 
proposed  rule  at  KJVJt  47-9-l(c)(35)  is 
no  less  effective  than  the  Federal 
regulation  at  30  CFR  816.102.  However, 
the  Director  is  requiring  Kansas  to 
further  amend  its  regulation  at  KAJt 
47-9-l(c)(35)  by  removing  from  the 
adoption  by  reference  of  30  CFR  816.102 
the  references  to  30  CFR  785.14  and  .16. 

50.  ICA.R.  47-9-l(c)(36).  Backfilling  and 
Grading:  Thin  Overburden  and  KA.R. 
47-^l(cX37X  Backfilling  and  Grading: 
Thick  Overburden 

Kansas  proposes  to  amend  K.A.R.  47- 
9-l(c)(36)  and  K.AJI.  47-9-l(cM37)  by 
adopting  by  reference  the  Federal 
regulations  at  30  CFR  816.104(a)  and 
816.105(a).  respectively,  as  they  existed 
on  July  1, 199a 

On  October  1, 1984,  the  U.S.  Distiict 
Court  for  the  District  of  Columbia 
remanded  OSM's  backfilling  and 
grading  regulations  for  thin  and  thick 
overburden  surface  mine  at  30  CFR 
816.104(a)  and  816.105(a)  (48  FR  23356  at 
23369,  May  24. 1983]  because  they  did 
not  provide  objective  formulae  for 
defining  thin  and  thick  overburden  [In 
re:  Permanent  Surface  Mining 
Regulation  Litigation.  21  ERC  1724, 15 
mjl  20481  (D.D.C.  1984)).  The  Federal 
regulations  at  30  CFR  816.104(a)  and 
816.105(a)  (44  FR  15312  at  15411.  March 
13. 1979)  that  had  been  in  effect  prior  to 
OSM's  promulgation  of  the  remanded 
regxilations  at  30  CFR  816.104(a)  and 
816.105(a)  did  specify  such  objective 
formulae.  Specifically,  the  March  13. 
1979,  regulations  provides  that  the  thin 
overburden  provisions  would  apply 
where  the  final  thickness  was  less  than 
0.8  times  the  initial  thickness,  and  that 
the  thick  overburden  provisions  would 
apply  where  the  final  thickness  was 
greater  than  1.2  times  the  initial 
thickness. 

Because  Kansas  proposes  to  adopt  by 
reference  the  remanded  Federal 
regulations,  the  Director  finds  that 


KJUR.  47-9-l(c)(36)  and  47-9-l(c)(37} 
are  less  stringent  than  Section  515(b)(3) 
of  SMCRA  and  is  not  approving  them. 
Kansas  is  required  to  amend  its 
regulation  at  K.A.R.  47-0-l(c)(36)  and 
47_g_l(c)(37)  by  providing  objective 
formulae  for  defining  thin  and  thick 
overburden. 

51.  K.A.R.  47-9-l(c)(42).  Revegetation: 
Standards  of  Success 

Kansas  proposes  to  adopt  by 
reference  the  Federal  revegetation 
success  standards  at  30  CFR  816.116  as 
it  existed  on  July  1. 199a  Kansas  also 
instructs  the  reader  to  "delete  editorial 
note  3"  from  this  regulation.  However, 
the  1990  version  of  30  CFR  816.116  does 
not  contain  any  editorial  notes.  Kansas 
also  proposes  to  add  a  subsection  that 
addresses  repairs  of  rills  and/or  gullies 
"using  normal  husbandry  practices, 
approved  by  the  regulatory  agency  in 
consultation  with  the  State 
conservationist  or  his  designated 
representative,  and  the  repairs  are 
approved  by  the  regulatory 
authority  *  *  *."  The  Federal  regulation 
at  30  CFR  816.116(c)(4)  requires  that  all 
normal  husband)  y  practices  be 
approved  through  the  State  program 
amendment  process.  Kansas  should 
clarify  K.AJI.  47-9-l(c)(42)(t)  to  indicate 
the  practices  to  be  approved  by  the 
regulatory  agency  must  also  have  been 
(or  must  be)  approved  in  advance  by 
OSM  in  accordance  witii  30  CFR  732.17. 
State  program  amendments,  and 
816.116(c)(4). 

The  Director  finds  that  Kansas's 
regulation  at  K.A.R.  47-9-l(c)(42)  is  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  816.116  to  the  extent  that  it 
adopts  by  reference  30  CFR  816.116.  He 
is,  therefore,  approving  it.  However, 
Kansas  is  required  to  amend  its 
regulation  at  K.A.R.  47-9-1  (c](42)  by 
first,  removing  the  direction  to  delete 
editorial  note  "3,"  and  second, 
indicating  the  practices  to  be  approved 
by  the  regulatory  agency  must  also  have 
been  (or  must  be)  approved  in  advance 
by  OSM  in  accordance  with  30  CFR 
732.17,  State  program  amendments,  and 
816.116(c)(4). 

52.  KA.R.  47-9-l(d)(47H50),  Pennanent 
Program  Performance  Standards — 
Underground  Mining 

Kansas  proposes  to  amend  K.A.R.  47- 
9-l(d){47)-<49)  by  adopting  by  reference 
30  CFR  816.180.  utility  installations;  30 
CFR  816.181.  support  facilities;  30  CFR 
816.200,  interpretative  rules  related  to 
general  performance  standards  and  by 
adding  K.A.R.  47-0-1  (d)(50)  that  deletes 
entirely  30  CFR  816.72,  disposal  of 
excess  spoil:  Valley  fiUs/head-of-hollow 
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nils  and  30  CFR  816.73,  disposal  of 
excess  spoil:  Dxirable  rock  fills. 
However,  Kansas  inadvertently 
referenced  the  Federal  regulations  cited 
above  by  the  surface  mining  prefix.  816, 
rather  than  the  underground  mining 
prefix.  817.  The  Director  finds  that  the 
context  in  which  the  Federal  regulations 
are  adopted  indicates  that  the  Kansas 
rule  intended  to  cite  the  30  CFR  817 
regulations.  However,  Kansas's 
regulations  must  clearly  state  that  it  is 
the  underground  mining  regulations  and 
not  the  surface  mining  regulations  that 
are  intended  to  be  adopted  or  deleted. 
The  effect  of  this  typographical  error  is 
that  Kansas  has  no  underground  mining 
regulations  governing  utility 
installations,  support  facilities  or 
interpretive  rules  related  to  general 
performance  standards.  There  is  no 
effect  from  deleting  30  CFR  816.72  and 
816.73  since  these  regulations  were  not 
adopted  by  Kansas. 

The  Director  finds  that  Kansas's 
regulations  at  K.A.R.  47-9-l(d)(47) 
through  (50)  are  less  effective  than  the 
Federal  regulations  at  30  CFR  817.180, 
817.181  and  817.200  and  is,  therefore,  not 
approving  them.  Kansas  is  required  to 
amend  its  regulations  at  K.A.R.  47-&- 
l(d)(47  through  (50)  by  correcting  the 
typographical  error  at  K.A.R.  47-9- 
l(d)(47)--(50)  by  changing  the  adopted 
Federal  regulation  prefixes  from  30  CFR 
816  to  30  CFR  part  817. 

53.  K.A.R.  47-9-l(f)(2),  Applicability 

Kansas  proposes  to  amend  K.A.R.  47- 
9-l(f)(2)  by  adopting  by  reference  the 
Federal  regulation  at  30  CFR  823.11  as  it 
existed  on  July  1, 1990.  30  CFR  823.11 
provided  exemptions  to  the  prime 
farmland  regulations  for  "(a)  coal 
preparation  plants,  support  facilities, 
and  roads  of  surface  and  underground 
mines  that  are  actively  used  over 
extended  periods  of  time  *  •  *  where 
such  uses  affect  a  minimal  amount  of 
land;"  "(b)  [djisposal  areas  containing 
coal  mine  waste  resulting  from 
underground  mines  that  is  not 
technologically  and  economically 
feasible  to  store  in  underground  mines 
or  on  non-prime  farmland;"  and  "(c) 
[pjrime  farmland  that  has  been  excluded 
In  accordance  with  785.17(a)."  However, 
the  U.S.  District  Court  for  the  District  of 
Columbia  remanded  paragraph  (a)  of 
this  Federal  regulation  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation.  21  ERC 1724. 15  ELR  20481 
(D.D.C.  1984),  because  the  Secretary  did 
not  provide  guidelines  for  what 
constituted  an  extended  period  of  time 
or  a  minimal  amount  of  land.  OSM 
suspended  paragraph  (a)  on  February 
21, 1985,  in  response  to  the  court 
decision  (50  FR  7278).  Because  of  the 


suspension,  the  Director  cannot  approve 
the  adoption  of  KA.R.  47-fl-l(f)(2). 
Kansas  is  required  to  amend  its 
regulation  at  K.A.R.  47-9-l(f)(2)  to 
require  that  prime  farmland  occupied  by 
all  coal  preparation  plants,  support 
facilities  and  roads  that  are  a  part  of  the 
surface  mining  activities  must  meet  the 
applicable  prime  farmland  performance 
standards. 

54.  K.A.R.  47-12-4(a)(6).  Additional 
Criteria 

Kansas  proposes  to  amend  KA.R.  47- 
12-4(a)(6]  by  adopting  by  reference  the 
Federal  regulation  at  30  CFR  762.12  that 
allows  a  reguTatory  authority  to 
establish  additional  or  more  stringent 
criteria  for  determining  whether  lands 
within  the  State  should  be  designated  as 
unsuitable  for  coal  mining.  The 
regulation  also  allows  the  Secretary  to 
establish  additional  criteria  for  Federal 
land  unsuitability  determinations.  The 
Director  finds  that  Kj\.R.  47-12-4(a)(e) 
is  no  less  effective  than  the  Federal 
regulation  and  approves  it.  However, 
Kansas  is  required  to  either  delete 
subsection  (b)  from  adoption  by 
reference  or,  if  retained,  by  indicating 
that  the  term  "Secretary"  means 
Secretary  of  the  Interior,  not  the 
secretary  of  the  Kansas  Department  of 
Health  and  Environment 

55.  K.A.R.  47-13-4,  Training  and 
Certification  of  Blasters 

Kansas  proposes  to  amend  K.A.R.  47- 
13-4  by  adopting  by  reference  the 
Federal  regiilations  contained  in  30  CFR 
part  850  that  pertain  to  the  training  and 
certification  of  blasters  as  they  existed 
on  July  1, 1990.  Federal  terms  to  be 
replaced  with  correlative  State  terms 
are  located  at  K.A.R.  47-13-4(b).  Also 
located  under  this  section  are  K.A.R.  47- 
13-4(b)(2)  that  adopts  30  CFR  850.5, 
Definitions  and  (b)(3)  that  adopts  30 
CFR  850.13,  Training.  It  appears  that 
Kansas  misplaced  these  two  sections 
and  that  they  should  be  located  under 
K.A.R.  47-13-4(a).  However,  since  it  is 
unnecessary  to  single  out  these  two 
sections  given  that  they  are  included  in 
the  original  adoption  by  reference  of  30 
CFR  850  in  its  entirety,  Kansas  should 
remove  KA.R.  47-13-4(b)  (2)  and  (3) 
bom  this  proposed  amendment 

The  Director  finds  the  proposed  rule 
at  K.A.R.  47-13-4  to  be  no  less  effective 
than  its  Federal  counterpart  at  30  CFR 
850  and  is.  therefore,  approving  it 
However,  Kansas  is  required  to  amend 
its  program  by  removing  K.A.R.  47-13- 
4(b)  (2)  and  (3). 


56.  K.A.R.  47-lS-la(a)(l).  Inspection-  y 
State  Regulatory  Authority 

Kansas  proposes  to  amend  its 
regulations  at  K.A.R.  47-15-la(a)(l)  by 
adopting  by  reference  30  CFR  840.11  as 
it  existed  on  )uly  1, 1990.  However,  the 
District  Court  for  the  District  of 
Columbia  found  that  the  Federal 
regulations  were  in  confiict  with 
SMCRA  [National  Wildlife  Federation 
v.  Lujan,  31  ERC  2034  (1990).  More 
specifically,  the  court  held  that  30  CFR 
840.11  (g)  and  (h)  are  inconsistent  with 
section  517(c)  of  SMCRA  which  contains 
no  exceptions  to  its  requirement  of  12 
partial  and  four  complete  inspections 
per  year.  Accordingly,  the  court 
remanded  this  rule  to  the  Secretary  to 
be  withdrawn  or  revised. 

Although  OSM  has  not  yet  actually 
suspended  the  above  Federal  regulation, 
OSM  may  not  because  of  the  court's 
remand,  use  the  regidation  at  30  CFR 
840.11  (g)  and  (h)  in  evaluating  the 
sufficiency  of  Kansas's  proposed  rule. 
Accordingly,  OSM  evaluated  the 
proposed  amendments  based  upon  its 
consistency  with  the  appropriate 
provisions  of  SMCRA  as  interpreted  by 
the  court. 

Based  upon:  (1)  The  court's  finding 
that  the  30  CFR  840.11  (g)  and  (h)  are 
contrary  to  the  provisions  of  SMCRA 
and  (2)  the  court's  specific  instruction  to 
withdraw  or  revise  30  CFR  840.11  (g) 
and  (h).  the  Director  finds  that  Kansas's 
proposed  rule  at  K.A.R.  47-1 5-1  a(a)(l) 
includes  requirements  that  are  not 
consistent  with  and  less  stringent  than 
section  517(c)  of  SMCRA.  Therefore,  the 
Director  is  not  approving  Kansas's 
proposed  rule  at  K.A.R,  47-15-la(a)(l) 
definition  of  "abandoned  site." 

The  Director  will,  pursuant  to  30  CFR 
732.17(d),  notify  Kansas  of  the 
regulatory  changes  needed  for  the  above 
rules. 

57.  K.A.R.  47-15-la,  Inspection  and 
Enforcement 

Kansas  proposes  to  add  language  at 
K.A.R.  47-15-la  dealing  with  civil 
penalties.  Several  issues  regarding  the 
rules  under  K.A.R.  47-15-la  are  raised 
in  the  following  discussion. 

First  Kansas  proposes  to  amend 
K.A.R.  47-15-la(a){6)  by  adopting  by 
reference  the  Federal  regulation  at  30 
CFR  842.15  dealing  with  review  of 
decisions  not  to  inspect  or  enforce.  This 
Federal  regulatioa  in  turn,  references  30 
CFR  842.12  which  deals  with  requests 
for  Federal  inspections.  Kansas 
currently  does  not  propose  to  adopt  by 
reference  30  CFR  842.12.  Kansas  must 
either  adopt  30  CFR  842.12  or  replace  it 
with  an  appropriate  State  counterpart. 


leril 


46546       FederJl  Register  /  Vol.  56.  No.  178  /  Friday.  September  13.  1991  /  Rules  and  RegulaUons 


Second.  Kansas  proposes  to  amend 
K.A.R.  47-15-la(a|12)  by  adopting  by 
reference  the  Federal  regulation  at  30 
CFR  843.20  dealing  with  the  compliance 
conference.  This  Ffederal  regulation,  in 
turn,  references  30|jCFR  842.11  which 
deals  with  inspections  and  monitoring. 
Kansas  currently  does  not  propose  to 
adopt  by  referenca  30  CFR  842.11. 
Kansas  must  either  adopt  the  reference 
to  30  CFR  842.11  oi  replace  it  with  an 
appropriate  State  counterpart 

Third.  Kansas  proposes  to  amend 
K.A.R.  47-15-la(b)  by  providing  a  list  of 
Federal  terms  thatiare  to  be  replaced 
with  the  appropriajte  State  terms.  Three 
additional  Federal  terms,  "Section 
518(e).  518(f).  521(i)(4)  or  521(c)  of  the 
Act."  "Act."  and  "Director"  need  to  be 
replaced  with  the  Appropriate  State 
terms  and  added  to  the  list. 

For  the  reasons  provided  above,  the 
Director  finds  that  Kansas's  regulation 
at  K.A.R.  47-15-la{a)(6).  (aKl2).  and  (b) 
are  less  effective  than  the  Federal 
counterparts  at  30  CFR  840.11,  842.15. 
and  843.20  and  is  Aot  approving  them. 
Kansas  is  required  to  amend  its 
regulation  at  K.A.I.  47-1 5-1  a (a)(6). 
(a)(12).  and  (b)  by  either  adopting  30 
CFR  842.12  or  replacing  it  with  an 
appropriate  State  |:ounterpart  either 
adopting  30  CFR  8«2.11  or  replacing  it 
with  an  appropriate  State  counterpart, 
and  by  adding  thr»e  additional  Federal 
terms,  "Section  5lB(e).  518(f).  521(a)(4)  or 
521(c)  of  the  Act"  "Act"  and  "Director" 
to  the  Ust  of  terms!  that  need  to  be 
replaced  with  appropriate  State  terms. 

IV.  Public  and  Agency  Comments 

1.  Public  Commerl^ 

The  Director  solicited  public  comment 
on  the  proposed  ahiendment  and 
provided  opportunity  for  public  hearing 
(July  14,  and  Decetnber  1. 1989,  and  July 
13,  and  September  26, 1980,  publications 
of  the  Federal  Renter  at  54  FR  29722.  54 
FR  49773.  55  FR  23777  and  55  FR  39300). 
Because  no  one  re  quested  an 
opportimity  to  testify  at  a  public 
hearing,  no  hearinjg  was  held.  No  public 
comments  were  received. 

2.  Agency  Comments 

Pursuant  to  30  (ITl  732.17(h)(ll)(i). 
comments  were  8<  tUdted  from  various 
Federal  agencies  with  an  actual  or 


potential  interest 


n  the  Kansas  program. 


Comments  were  ajiso  solicited  from 
various  State  ageides.  The  following 
conunents  were  rf  ceived. 

Enviroimiental  Pr  >tection  Agency  (EPA) 
Concurrence 


Pursuant  to  30 
concurrence  was 
for  those  aspects 


IMI 


(  :FR  732.17(h)(ll){ii). 
loUdted  from,  the  EPA 
jf  the  proposed 


amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  and 
the  Clean  Air  Act 

By  letter  dated  December  2, 1989 
(Administrative  Record  No.  KS-460). 
EPA  offered  its  general  concurrence  on 
Kansas's  October  29. 1989,  proposed 
amendment  package  but  did  provide  the 
following  comment  EPA  was  concerned 
that  Kansas's  adoption  of  the  State 
Administrative  Procedure  Act  (APA)  for 
use  during  administrative  hearings 
would  jeopardize  the  public's  right  to 
participate  in  the  enforcement  of  the 
Kansas  program.  As  discussed  in  finding 
nimiber  8,  sapm,  on  December  11. 1989, 
the  State  withdrew  the  Kansas  APA 
from  consideration  by  OSM  as  part  of 
this  amendment  (Administrative  Record 
No.  KS-455).  In  its  new  submittal, 
however.  Kansas  induded  many 
provisions  that  were  very  similar,  if  not 
identical,  to  provisions  of  the  Kansas 
APA.  OSM  agrees  with  the  EPA  that 
many  of  those  provisions  jeopardize  the 
public's  right  to  participate  in  the 
enforcement  of  the  Kansas  program. 
Therefore,  OSM  has  not  approved 
certain  provisions  of  this  amendment 
which  OSM  deemed  to  eliminate  public 
participation  rights  required  by  SMCRA 
and  its  implementing  regiilations.  See 
Finding  Numbers  16. 20, 23. 27,  31,  32. 33. 
and  34. 

By  letter  dated  March  26. 199a  EPA 
stated  that  it  had  no  comments  and 
concurred  with  the  November  20, 1989. 
revised  amendment  package 
(Administrative  Record  No.  KS-466). 
By  letter  dated  August  8, 1990.  EPA 
stated  that  it  had  no  comments,  other 
than  to  point  out  the  numerous 
typographical  errors,  and  concurred 
with  the  June  29. 1990.  revised 
amendment  package  (Administrative 
Record  No.  KS-484). 

By  letter  dated  November  16, 1990, 
EPA's  regional  office  stated  that  it  had 
no  comments  and  concxirred  with  the 
October  9, 1990,  proposed  amendment 
package  (Administrative  Record  No. 
KS-499).  However.  EPA's  office 
headquarters  responded  to  the  same 
amendment  package  on  December  7. 
1990.  by  stating  that  it  wanted  to  make 
clear  that  it's  concurrence  was  based  on 
the  understanding  that  Kansas's 
regulations  do  not  themselves  provide 
full  authorization  for  the  instream 
treatment  of  point  source  discharges  and 
that  Kansas  must  also  be  in  compliance 
with  the  apphcable  requirements  of  the 
Clean  Water  Act  as  amended  (33  U.S.C. 
1251  et  seq.). 


State  Historic  Preservation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  Comments 
(ACHP) 

30  CFR  732.17(h)(4)  requires  that  all 
amendments  that  may  have  an  effect  on 
historic  properties  be  provided  to  the 
SHPO  and  ACHP  for  comment 
Comments  were  solidted  bom  these 
offices.  By  letters  dated  November  27, 

1989,  June  21. 199a  and  July  la  199a  the 
SHPO  responded  that  he  had  no 
conunents  on  the  proposed  amendment 
and  its  subsequent  revisions 
(Administrative  Record  Nos.  KS-451. 
473.  and  479).  No  comments  were 
received  from  ACHP. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  with  certain 
exceptions,  the  proposed  amendment 
submitted  by  Kansas  on  June  29. 1989.  as 
revised  on  November  20. 1989,  June  29, 

1990,  and  October  9. 199a  with 
exception  of  those  provisions  found  to 
be  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

As  discussed  in  findings  Nos.  4. 7, 8, 
13, 16. 17. 18, 19,  20,  21.  22.  23.  24.  25.  27, 
29.  30.  31.  32.  33.  34.  35,  38.  37.  38,  39. 40, 
43. 44.  50.  52.  53.  and  57.  the  Director  is 
not  approving  KA.R.  47-2-14.  the 
definition  for  "complete  and  accurate 
information":  K.A.R.  47-2-75(b).  the 
definition  for  "previously  mined  area": 
KA.R.  47-2-75(d)(8).  the  definition 
.regarding  individual  dvil  penalties; 
ICA.R.  47-3-42(a)(40).  Coal  preparation 
plants  not  located  within  the  permit  area 
of  a  specified  mine:  KAJl.  47-4- 
14a(c)(7),  Intervention;  K.A.R.  47-4- 
14a(c)(8),  Voluntary  dismissals:  KAJt 
47_4_14a(c)(10),  Consolidation:  K.A.R. 
47_4_14a{c)(ll).  Waiver  of  hearing; 
K.AJI.  47-4-14a(d).  Formal  hearings; 
K.AJI.  47-4-14a(d)(2).  Disqualification 
of  presiding  officers:  K.A.R.  47-4- 
14a(d)(3).  Prehearing  conference;  notice; 
K.A.R.  47-4-14a(d)(4J(G).  (d)(5)(BKi). 
and  (d)(5)(B)(vii),  Prehearing  conference; 
KJUl.  47-4-14a(d)(8)(A).  (C)(iv), 
(C)(vii),  and  (E).  Notice  of  administrative 
hearing:  K.AJL  47-^14a{d)(7)(C), 
Default:  K.AJI.  47-*-14a{d)(10){D)  and 
(E),  The  presiding  officer  K.AJL  47-4- 
14a(d)(15).  Stay:  Kj\JL  47-4- 
14a(d){16)(A).  Reconsideration;  ICA.R. 
47-4-14a(d)(17){C).  Orders;  K.A.R.  47-*- 
14a(e),  Conference  hearing;  use,  when; 
KA.R.  47-H4a(f).  Emergency 
proceedings;  K.A.R.  47-4-14a(g), 
Summary  proceedings;  K AJt  47-4- 
15(a).  (c).  (1](4).  (1)(7),  and  (m)(3)(C), 
Administrative  hearings;  discovery; 
K.A.R.  47-5-5a(a)  and  KAJl.  47-5-5a(b). 
Civil  penalties;  K.AJI.  47-5-5a{c), 
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(2)(A)(u).  (CK4MA).  (cKlKC).  and 
(c)(2)(C).  Review  of  proposed 
assessments  of  civil  penalties;  K.AJI. 
47-5-5a(c)(5).  Burden  of  proof  in  civil 
penalty  proceedings;  KJi-R.  47-*- 
5a(c)(7)(D),  Initial  order  of  the  presiding 
officer  K.AJI.  47-S-51(c)(8),  Appeals: 
KJi.R.  47-6-7[e]  and  (h)(2).  Permit 
suspension  or  revocation;  ICA.R.  47-6-8, 
termination  of  furisdiction;  adoption  by 
reference;  K.A.R.  47-9-1  (c)  (36). 
Backfilling  and  grading:  thin  overburden 
and  ICAJl.  47-9-l(c)(37).  Backfilling  and 
grading:  Thick  overburden;  iCAJL  47-9- 
l(d)(47)-(50),  Permanent  program 
performance  standards — underground 
mining;  K.A.R.  47-9-l(fK2). 
Applicability;  KJlSL  47-l&-la(a)(l). 
Inispections  by  State  regulatory 
authority;  KJlR.  47-15-la(aK6).  (12). 
and  (b).  Inspection  and  enforcement. 

As  discussed  in  findings  No.  6, 9, 11, 
15,  28, 41.  45, 46, 47. 49. 51,  54. 55.  and  58, 
the  Director  is  approving  these 
amendments.  However,  the  Director  is 
requiring  that  Kansas  submit  further 
regulatory  program  amendments 
regarding  Kj\JI.  47-2-75{a)  and  (a)(6). 
Definitions;  ICAJl.  47-3-42(aK2), 
Violation  information;  ICAJl.  47-3- 
42(a)(g),  Responsibilities;  iCAJt  47-4- 
14a(c)(l).  Rules  of  procedure:  K.AJI.  47- 
4-14a(d)(14),  Review  of  initial  order 
exception  to  reviewability;  K.AJL  47-6- 
1,  Permit  review,  1CA.R.  47-6-9(a}, 
Bonding  procedure;  K.AJL  47-«-l(a). 
Permanent  program  performance 
8tandards--general  provisions:  KA.R. 
47-9-l(b),  Permanent  performance 
standards — coal  exploration,  KAJR.  47- 
9-l(c).  Permanent  performance 
standards — surface  mining  activities, 
ICAJl.  47-9-l(d).  Permanent 
performance  standard»— underground 
mining  activities,  K.A.R.  47-9-l(e). 
Special  permanrat  program  performance 
standards — anger  mining,  K.AJL  47-0- 
1(f),  Special  permanent  program 
performance  standards— operations  on 
prime  farmland,  K.A.R.  47-9-1  (g), 
Permanent  program  performance 
standards— coal  preparation  plants  not 
located  within  the  permit  area  of  a  mine, 
and  Kj\.R.  47-9-1  (h),  Special  permanent 
program  performance  standards — in  situ 
processing  K.AJL  47-9-1,  Performance 
standards;  K.AJI.  47-0-l(c](35). 
Backfilling  and  grading:  general 
requirements;  K.AJI.  47-9-1  (c){42), 
Revegetation:  Standards  of  success; 
ICAJl.  47-12-4(a)(6).  Additional  criteria; 
and  ICAJl.  47-13-4.  Training  and 
certification  of  blasters. 

Except  as  noted  above,  the  Director  is 
approving  the  Kansas  regulations  with 
the  provision  that  they  be  fully 
promulgated  m  identical  form  to  the 


rules  submitted  to  and  reviewed  by 
OSM  and  the  public 

The  Federal  regulatimu  at  30  CFR  part 
916  codifying  decisions  concerning  the 
Kansas  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Diractor's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  Stale  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  732.17(g)  prohibit  any 
unilateral  changes  to  approved  State 
programs.  In  the  oversi^t  of  the  Kansas 
program,  the  Director  will  recognize 
only  the  statutes,  regulations,  and  other 
materials  approved  by  OSM.  together 
with  any  consistent  implementing 
policies,  directives,  and  other  materials, 
and  will  require  the  enforcement  by 
Kansas  of  only  such  provisions. 

Vn.  Procedural  Determinadons 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA, 
30  U.S.C  1292(d],  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

Z  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984,  die  OfTice  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  a  State 
regulatory  program.  Therefore,  this 
action  is  exempt  fit)m  preparation  of  • 
Regulatory  Impact  Analysis  and 
regulatory  review  of  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  wiU  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  wiQ  not 
impose  any  new  requirements;  radier,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
regulations  will  be  met  by  the  State. 


3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  OMB  under  44  \JS.C  3507. 

List  of  Subjects  hi  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  3, 1991. 
Raymond  L  Lowite, 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  916— KANSAS 

1.  The  authority  citation  for  part  916 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  aeq. 

2.  Section  916.15  is  amended  by 
adding  paragraph  (k)  as  follows: 

S916.1S    Approval  of  regulatory  proffram 

afnenofnents. 

•        •        •        *        * 

(k)  Widi  the  exceptions  of  K.A.R  47- 
2-14,  the  definition  for  "complete  and 
accurate  application";  K.A.R.  47-2-75(b), 
the  definition  for  "previously  mined 
area":  Kj\JI.  47-2-75(dK6),  the 
definition  regarding  individual  civil 
penalties;  K.A.R.  47-3-42(aK40).  Coal 
preparation  plants  not  located  within 
the  permit  area  of  a  specified  mine, 
K.A.R.  47-^»-14a(c)(7).  Intervention; 
Kj\.R.  47-4-14a(c)(8).  Voluntary 
dismissals;  K.A.R.  47-4-14a(c)(ll). 
Waiver  of  hearing;  K.A.R.  47-4-14a{d), 
Formal  hearings;  KAJL  47-4-14a(d)(2), 
Disqualification  of  presiding  officers; 
K.A.R.  47-4-14a(d)(3).  Prehearing 
conference;  notice;  KA.R.  47-4- 
14a(d)(4)(G),  (d)(5)(B)(i).  and 
(d)(5)(B)(vii),  Prehearing  conference; 
Kj\.R.  47--l-14a(d)(6)(A).  (C)(iv). 
(C)(vii),  and  (E),  Notice  of  administrative 
hearing;  K.A.R.  47-*-14a(dM7)(CJ. 
Default;  Kj\.R.  47-4-14a(d)(10)  (D)  and 
(E),  The  presiding  officer  KAJL  47-4- 
14a(d)(15),  Stay;  K.A.R.  47-4- 
14a(d](ie)(A).  Reconsideration;  ICAJl. 
47-4-14a(d)(17)(C),  Orders:  K.A.R.  47-4- 
14a(e],  Conference  hearing;  use,  when; 
KA.R.  47-4-14a(f),  Emergency 
proceedings;  KA.R.  47-4-14a(g), 
Summary  proceedings;  ICAJl.  47-4- 
15(a).  (c).  (1)(4).  (1)(7).  and  (m)(3MC). 
Administrative  hearings;  discovery; 
KA.R.  47-5-5a(a).  and  Kj\.R.  47-5- 
5a(b),  Civil  penalties;  KAJl.  47-5-5a(c), 
(2)(A)(ii),  {c)(4)(A).  (cMlMC).  and 
(c)(2)(C),  Review  of  proposed 
assessments  of  civil  penalties;  ICAJl. 
47-5-5a(c)(5),  Biu-den  of  proof  in  civil 
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penalty  proceedings;  K.A.R-  47-5- 
5a(c)(7)(D),  Initial  Mer  of  the  presiding 
officer.  K.A.R.  47-^1  (c)(8).  Appeals: 
K.A.R.  47-6-7(e)  ai|d  (h)(2),  Permit 
suspension  or  revdcation;  K.A.R.  47-6-8, 
Termination  of  jurisdiction:  adoption  by 
reference:  Kj\.R.  ^-9-l{c)(36). 
Baclcfilling  and  grading:  Thin 
overburden  and  KAR.  47-9-1  (c)(37). 
Backfilling  and  grading:  Thick 
overburden:  K.A.RJ  47-9-l(d)(47)-{50). 
Permanent  prograi^  performance 
standards — underground  mining:  K.A.R. 
47_0_l(f)(2),  Applicability:  K.A.R.  47-15- 
la(a)(l).  Inspectiois  by  State  regulatory 
authority:  K.A.R.  47-15-la(a)(6).  (a)(12). 
and  (b).  Inspection  and  enforcement,  the 
following  revision!  to  the  Kansas 
Administrative  reoulations  (K.A.R.) 
submitted  to  OSM  on  June  29, 1989,  as 
revised  on  Noveml  )er  20. 1989.  June  29. 
1990.  and  October  9, 1990,  are  approved 
effective  Septembi  sr  13. 1991. 

K.A.R.  47-1-1,  TiUe. 

1CA.R.  47-1-3.  Comn  unication. 

K.A.R.  47-1-4,  Se88i<  ns. 

K.AR.  47-1-8,  Petiti<  ng  to  Initiate 

Rulemaking. 
K-A.R.  47-1-9.  Notici !  of  Citizen  Suits. 
K.A.R.  47-1-10,  Geni  ral  Notice  Requirement 
KJV.R.  47-1-11,  Pem^ltee  Preparalion  and 

Submission  of  Rfeports. 
K.A.R.  47-2-14,  Cotnblete  and  Accurate 

Application  Def  ned. 
K.A.R.  47-2-21.  Emp  oyee  Defined. 
K.A.R.  47-2-53,  Regxj  lalory  Authority  or  State 

Regulatory  Auth  ority  Defined. 
K.A.R.  47-2-67,  Surety  Bond  Defined. 
K.A.R.  47-2-75,  Defii  litions— Adoption  by 

Reference. 
K.A.R.  47-3-1,  Appli  Mtion  for  Mining  Permit. 
KA.R.  47-3-2,  Appli  Mlion  for  Mining 

Pennit — Adoptii  m  by  Reference. 
K.A.R.  47-3-3a,  App  ication  for  Mining 

Permit — Maps. 
K.A.R.  47-3-42.  App  ication  for  Mining 

permit — Adoption  by  Reference. 
K.A.R.  47-4-14a,  Ad  ninistrative  Hearing 

Procedure. 
K.AR.  47-4-15.  Adn  inistrative  Hearings, 

Discovery. 
K.A.R.  47-4-16.  Intel  im  Orders  for  Temporary 

Relief. 
K.AR.  47-4-17,  Adn  inistrative  Hearings. 

Award  of  Costs  and  Expenses. 
K.A.R.  47-5-5«.  Civi  Penalties— Adoption  by 

Reference. 
K.A.R.  47-5-16,  Civi  Penalties— Final 

Assessment  an^  Payment  of  Civil 

Penalties. 
K.A.R.  47-6-1,  Permit  Review. 
K.A.R.  47-6-2,  Permit  Revision. 
K.A.R.  47-6-3,  Perm|t  Renewals — Adoption 

by  Reference. 
K.A.R.  47-6-4.  Permit  Transfers, 

Assignments,  a  id  Sales — Adoption  by 

Reference. 
K.A.R.  47-6-6,  Permit  Conditions— Adoption 

by  Reference. 
K.A.R.  47-6-7,  Pem^t  Suspension  or 

Revocation. 
K.A.R.  47-6-8,  Temiination  of  Jurisdiction — 

Adoption  by  R(  ference. 


JMI 


K.A.R.  47-6-9,  Exemption  for  Coal  Extraction 
Incident  to  Government  Financed 
Highway  or  Other  Construction — 
Adoption  by  Reference. 

K.AR.  47-6-ia  Exemption  for  Coal 

Extraction  Incidental  to  the  Extraction  of 
Other  Minerals — Adoption  by  Reference. 

K.A.R.  47-7-2.  Coal  Exploration— Adoption 
by  Reference. 

K.A.R.  47-8-9.  Bonding  Procedures — 
Adoption  by  Reference. 

KA.R.  47-8-11,  Use  of  Forfeited  Bond  Funds. 

KA.R.  47-9-1,  Performance  Standards- 
Adoption  by  Reference. 

K.AR.  47-«-2.  Revegetation. 

K.AR.  47-9-4.  Interim  Program  Performance 
Standards — Adoption  by  Reference. 

K.A.R.  47-10-1.  Underground  Mining- 
Adoption  by  Reference. 

K.A.R.  47-11-8.  Small  Operator  Assistance 
Program — Adoption  by  Reference. 

K.A.R.  47-12-4.  Lands  Unsuitable  for  Surface 
Mining— Adoption  by  Reference. 

K.AR.  47-13-4.  Training  and  Certification  of 
Blasters — Adoption  by  Reference. 

K.A.R.  47-13-5,  Responsibilities  of  Operators 
and  Blasters-in-Charge. 

KA.R.  47-13-6,  Training  Program. 

KJV.R.  47-14-7.  Employee  Financial 
Interest — Adoption  by  Reference. 

K.A.R.  47-15-la.  Inspection  and 

Enforcement— Adoption  by  Reference. 

K.A.R.  47-15-3.  Lack  of  Information;  Inability 
to  Comply. 

K.AR.  47-15-4,  Injunctive  Relief. 

ICA.R.  47-15-7.  State  Inspections. 

KJV.R.  47-15-8,  Citizen's  Request  for  State 
Inspections. 

KA.R.  47-15-15.  Service  of  Notices  of 
Violation  and  Cessation  Orders. 

K.A.R.  47-15-17,  Maintenance  of  Permit 
Areas. 

3.  Section  916.16  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

S  916.16    Requirtd  program  anMndnMfitt. 
•        •        •        t        * 

(b)  By  November  12, 1991.  Kansas 
shall  amend  its  program  as  follows: 

(1)  At  K.A.R.  47-2-14  by  removing  the 
proposed  definition  for  "complete  and 
accurate  application"  at  K.A.R.  47-2-14. 

(2)  At  K.A.R.  47-2-75(a)  by 
renumbering  the  subsections  so  that 
there  are  not  two  different  subsections 
numbered  (5),  and  by  requiring  at  K.A.R. 
47-2-75(a)(6)  that  the  appropriate 
subsections  of  K.A.R.  47-14-7  (adopting 
by  reference  portions  of  30  CFR  part 
705)  be  included  in  the  list  of  rules 
wherein  the  term  "Director"  refers  to  the 
Director  of  OSM. 

(3)  At  K.A.R.  47-2-75(d)(6)  by 
removing  proposed  K.A.R.  47-2-75{d)(6). 

(4)  At  K.A.R.  47-3-42(a)(2)  and  (a)(43) 
by  clarifying  that  the  term  Act,  as  used 
in  K.A.R.  47-3-42(a)(2)  and  47-3- 
42(a)(43).  means  SMCRA. 

(5)  At  K.A.R.  47-3-42(a)(9)  by 
requiring  Kansas  to  expand  its 
substitution  to  include  K.A.R.  47-3-42 
(18)  to  (35),  inclusive. 


(6)  At  K.A.R.  47-3-42(a)(40)  by 
clarifying  that  proximity  may  not  be  the 
decisive  factor  in  deciding  to  regulate  an 
off-site  processing  plant. 

(7)  At  K.A.R.  47-4-14a(c)(l)  by 
requiring  that  hearings  locations  are 
selected  in  accordance  with  K.A.R.  47-' 
4-14a(c)(l)  unless  the  Kansas  Act 
requires  otherwise. 

(8)  At  K.A.R.  47-4-14(c)(7)  by 
replacing  the  word  "shall"  with  the 
word  "may"  in  the  phrase  "shall  petition 
for  leave  to  intervene  in  a  proceeding" 
and  by  making  changes  necessary  so 
that  the  standards  for  intervention  are 
no  more  strict  than  those  required  by  the 
Federal  regulations  at  43  CFR  4.1110. 

(9)  At  K.A.R.  47-4-14a(c)(8)  by 
replacing  the  word  "shall"  with  the 
word  "may"  in  the  phrases  "shall 
withdraw  it  by  moving  to  dismiss"  and 
"shall  grant  such  a  motion". 

(10)  At  K.A.R.  47-4-14a(c)(ll)  by 
replacing  the  word  "shall"  with  the 
word  "may"  in  the  phrases  "shall  waive 
such  a  right"  and  "shall  be  deemed  to 
have  waived  his  right"  and  by  requiring 
that  a  hearing  will  be  held  unless  all 
parties  to  a  proceeding  who  are  entitled 
to  a  hearing  waive  their  right  to  a 
hearing. 

(11)  At  K.A.R.  47-4-14a(d)  by 
removing  the  phrase  "except  as 
otherwise  provided  by  subsections  (e). 
(f).  and  (g)." 

(12)  At  K.A.R.  47-4-14a(d)(2)  by 
replacing  the  word  "shall"  with  the 
word  "may"  in  the  sentence  "Any  party 
shall  petition  for  the  disqualification  of  a 
person  promptly  after  receipt  of  notice 

*  *  * ."  and  by  providing  the  petitioning 
party  the  right  to  have  an  independent 
review  of  the  disqualification 
determination. 

(13)  At  K.A.R.  47-4-14a(d)(3)  by 
replacing  the  word  "shall"  with  the 
word  "may"  in  the  sentence  'The 
presiding  officer  designated  to  conduct 
the  hearing  shall  conduct  a  prehearing 
conference"  and  by  correcting  the 
citation  at  K.A.R.  47-4-14a(d)(3)(A). 

(14)  At  K.A.R.  47-4-14a(d)(4)  and 
(d)(5)  by  removing  paragraph  K.A.R.  47- 
4-a(d)(4)(G)  and  (d)(5)(B)(i)  from  its 
program. 

(15)  At  K.A.R.  47-4-14a(d)(6)(A). 
(C)(iv).  (C)(vii).  and  (E)  by  correcting  the 
typographical  errors,  and  by  specifying 
where  subsections  (i)  through  (iv)  come 
from. 

(16)  At  K.A.R.  47-4-14a(d)(7)  by 
providing  a  complete  sentence  at  K.A.R. 
47-4-14a(d)(7)(C). 

(17)  At  K.A.R.  47-4-14a(d)(10)(D)  and 
(E)  by  removing  the  provision  for  the 
holding  of  hearings  by  telephone 
conference  and  by  replacing  the  word 
"shall"  with  "may"  in  the  phrase  "shall 
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cause  a  person  other  than  the  state 
agency  to  prepare  a  transcript  *  *  •." 
Kansas  is  further  required  to  amend  its 
program  at  K.A.R.  47-*-14a(d)(5)(B](vii) 
by  removing  the  phrase  "and  the  extent 
lu  which  telephone  or  ether  electronic 
means  will  be  used  as  a  substitute  for 
proceedings  in  personf.]" 

(18)  At  K.A.R.  47-4-14a(d)(14MI)  by 
including  the  term  "thereto"  in  the 
sentence  "[t]he  agency  head  shaO  cause 
copies  of  the  final  order  *  *  *  to  be 
served  on  each  party  in  the  manner 
prescribed  by  subsection  (18)  and 
amendments  thereta" 

(19)  At  ICAJt  47-»-14a(d)(15)  by 
replacing  the  word  "shall"  with  the 
word  "may"  in  the  sentence  "A  party 
shall  submit  to  the  presiding  offiicer  or 
agency  head  a  petition  for  stay  of 
effectiveness  *  *  *." 

(20)  At  K.A.R.  47-4-l4a(d)(16){A)  by 
replacing  the  word  "shalT  with  the 
word  "may"  in  the  phrase  "shall  file  a 
petition  for  reconsideration  with  the 
agency  head." 

(21)  At  K.A.R.  47-4-14a(d)(17)  by 
removing  K.AJt  47-4-14a{d]i(17)(C). 

(22)  At  K.AJI.  47-4-14a  by  removing 
the  proposed  rules  at  KAit  47-4-14a(e), 
(f).  and  (g). 

(23)  At  K.A.R.  47-4-15(8).  (c).  (1)(7), 
and  (m)(3)(C)  by  not  requiring  that  all 
requests  for  discovery  be  made  in 
writing  to  the  presiding  officer,  and  to 
correct  typographical  errors. 

(24)  At  K.A.R.  47-5-5a(a)  and  (b)  by 
correcting  editorial  errors  and  replacing 
the  noted  Federal  terms  and  citations 
with  the  appropriate  State  terms  and 
citations. 

(25)  At  K.A.R.  47-5-5a(c)  by  changing 
the  word  "procedure"  to  "procedures" 
and  the  Kansas  citation  "KA.R.  47-4- 
14"  to  "K.A.R.  47-4-148:"  at  KJl.R.  A7-&- 
5a(c){2)(A}(ii)  by  completing  the  Kansas 
citation  and  by  correcting  the  reference 
to  30  CFR  part  723  to  K.A.R.  47-5- 
5a(b)(l)  through  (b)(9)  (adopting  by 
reference  30  CFR  part  845);  at  K.AJI.  47- 
5-5a(c)(4)(A)  by  changing  the  citation  to 
"subsection  (b)(6);"  and  at  K.A.R.  47-5- 
5a(c)(l)(C)  and  (c)(2)(Q  by  providing  the 
correct  statutory  citation. 

(28)  At  KJlR.  47-5-5a(c)(5)  by 
requiring  that  the  ultimate  bm^en  of 
persuasion  as  to  the  fact  of  the  violation 
be  placed  with  the  person  who 
petitioned  for  review. 

(27)  At  K.A.R.  47-S-5a(cK7)(p)  by 
reducing  the  time  period  in  which  any 
increase  in  penalty  must  be  paid  to  15 
days. 

(28)  At  K.AJt  47-5-5a(c)(8)  by 
correcting  the  citation  from  "K.A.R.  47- 
4-14(d)(14)  or  (16)"  to  "K.A.R."  47-4- 
14a(14)  or  (16)." 

(29)  At  KJiA.  47-6-1  by  allowing  the 
regulatory  authority  to  order  reasonable 


revisions  or  modiBcations  of  permits  at 
any  time.n 

(30)  At  KJiSL  47-6-7(e)  and  (h)(2)  by 
providing  the  correct  cross-references  to 
the  procedures  to  be  followed  for 
proceedings  to  suspend  or  revoke  a 
permit. 

(31)  At  KJV.R.  47-a-e(a)  by  removing 
from  adoption  by  reference  at  30  CFR 
800.5,  the  definition  for  the  tenn  "self- 
bond." 

(32)  At  KJlR.  47-9-l(a)  by  deleting 
the  adoption  by  reference  of  30  CFR 
810.2  and  by  replacing  the  Federal  terms 
and  citations  with  the  appropriate  State 
terms  and  citations  as  described  in 
finding  no.  46. 

(33)  At  KJUL  47-9-l(b).  (c).  (d).  (e), 
(f).  (g).  and  (h)  by  making  the  editorial 
change  necessary  to  clarify  whether  it 
intends  to  adopt  all  of  parts  815. 816, 
817,  819.  823,  827.  and  828  or  only  the 
sections  listed. 

(34)  At  KjUI.  47-9-l(a)  and  (d)  by  not 
replacing  the  term  "subchapter"  with  (1) 
the  phrase  "KAH.  47-fl-l(ar  at  30  CFR 
816.61(c)(1)  and  (2)  the  phrase  "KA.R. 
47-9-l(d)"  at  30  CFR  817.61(c)(1). 

(35)  At  KAJR.  47-»-l(c)(35)  by 
removing  from  the  adoption  by  reference 
of  30  CFR  816.102  the  references  to  30 
CFR  785.14  and  .16. 

(36)  At  K.A.R.  47-»-l(c}(36)  and  (37) 
by  providing  objective  formulae  for 
defining  thin  and  thick  overburden. 

(37)  At  K-A.R.  47-9-l(c)(42)  by 
removing  the  direction  to  delete 
editorial  note  "3"  and  by  indicating  the 
practices  to  be  approved  by  the 
regulatory  agency  must  also  have  been 
(or  must  be)  approved  in  advance  by 
OSM  in  accordance  with  30  CFR  732.17, 
and  818.116(c)(4). 

(38)  At  Kj\.R.  47-9-1  (d)(47)  through 
(50)  by  correcting  the  typographical 
error  at  K.AJI.  47-9-l(dK47)-{50)  by 
changing  the  adopted  Federal  regulation 
prefixes  from  30  CFR  816  to  30  CFR  817. 

(39)  At  KA.R.  47-0-l{fM2)  by  requiring 
that  prime  farmland  occupied  by  all  coal 
preparation  plants,  supped  facilities  and 
roads  that  are  a  part  of  the  surface 
mining  activities  must  meet  the 
applicable  prime  farmland  performance 
standards. 

(40)  At  K.AJI.  47-12-4(a)(6)  by  either 
deleting  subsection  (b)  bom  adoption  by 
reference  or,  if  retained,  by  indicating 
that  the  term  "Secretary"  means 
Secretary  of  the  Interior,  not  the 
secretary  of  the  Kansas  Department  of 
Health  and  Environment 

(41)  At  K.A.R.  47-13-4  by  removing 
Kj\.R.  47-13-4(bK2)  and  (bK3)- 

(42)  At  K.A.R.  47-15-la(a)(6),  (a)(12). 
and  (b)  by  either  adopting  30  CFR  842.12 
or  replacing  it  with  an  appropriate  State 
counterpart,  and  by  adding  three 
additional  Federal  terms,  "section 


518(e),  518(f),  521(a)(4)  or  SZlfc)  of  the 
Act",  "Act",  and  "Director"  to  the  list  of 
terms  that  need  to  be  replaced  with 
appropriate  State  terms. 

[PR  Doc  91-21859  Hied  9-U-«:  8:45  am) 

MUMQ  COK  4310-eS-H 


DEPARTMEHT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parte  211  and  217 

RIN  0S96-AB10 

Requesting  Review  of  Nationai  Forest 
Plans  and  Project  Decisions;  Legal 
Notice  of  Decisions 

AQENCY:  Forest  Service,  USDA. 

action:  Final  rule;  technical  amendment 
and  correction. 

summary:  This  final  rule  corrects  and 
makes  a  technical  amendment  to  the 
final  rule  requiring  legal  notice  of 
decisions  subject  to  appeal  under  36 
CFR  part  217,  which  was  published 
February  6, 1991,  at  56  FR  4914  and 
removes  the  appeal  regulations  at  30 
CFR  211.17  governing  appeals  (rf  timber 
sales  returned  or  defaulted  on  National 
Forests  pursuant  to  the  Federal  Timber 
Contract  Payment  Modification  Act  of 
1984. 

EFFECTIVE  DATE:  This  correction  is 
effective  September  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  Hauser.  National  Forest  System 

Staff,  Forest  Service,  USDA.  P.O.  Box 

geoga  Washington,  DC  20000^000,  (202) 

205-1346. 

SUPPLEMENTARY  INFORMATION:  On 

February  6. 1991,  at  56  FR  4914,  a  final 
rule  governing  how  the  Forest  Service  is 
to  give  legal  notice  of  decisions  affecting 
National  Forest  System  plans  and 
projects,  subject  to  administrative 
appeal  under  36  CFR  part  217,  was 
published.  In  reviewing  the  published 
rule,  the  Forest  Service  has  discovered 
technical  errors  and  omissions  in  the 
amendments  to  36  CFR  part  217. 

Accordingly,  the  rules  at  38  CFR  part 
217  are  being  amended  as  follows: 

Section  217.12  ResoluUoa  of  Issues 

The  final  rule  inadvertently  removed 
the  provision  of  paragraph  (a) 
constraining  the  Reviewing  Officer  from 
participating  in  resolution  efforts. 
Therefore,  the  rule  is  amended  to 
reinstate  this  provision. 
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Section  217.19  ApfilicabHity  and 
Effective  Date 

The  final  rule  inf  dvertently  omitted  a 
revision  of  this  section  to  clearly 
articulate  that  it  adplied  to  appealable 
decisions  published  on  or  after  February 
6, 1991.  Therefore,  the  final  rule  is 
amended  to  specifV  this. 

Section  217.20  Spetial  procedures 
Applicable  to  Appeals  of  Certain 
Timber  Sales  in  OKgon  and 
Washington 

The  provisions  in  this  section  have 
expired  as  they  only  applied  to  timber 
sale  decisions  made  after  October  23, 
1989,  and  prior  to  Qctober  1, 1990 
(5  217.20(e)).  The  need  to  revise  this 
section  was  overlooked  at  the  time  of 
the  final  rule  revision.  Therefore,  in  the 
interest  of  having  snly  the  ciurent 
applicable  sectioni  published,  the  rule  is 
amended  to  remove  this  section. 


3  remove  I 
.17        I 
;ral  Tiinbc 


36  CFR  211.. 

The  Federal  TinJber  Contract  Payment 
Modification  Act  c  f  1984  (FTCPMA)  (16 
U.S.C.  618;  Pub.  L  p8-478)  allowed 
purchasers  of  timber  sale  contracts  on 
National  Forests  the  opportunity  to  buy 
out  of  a  certain  volume  of  timber  under 
qualifying  timber  ^le  contracts  and 
directed  that  timber  from  returned  or 
defaulted  timber  sales  be  given 
preference  for  resale  in  the  Forest 
Service  timber  sah  \  program. 

In  October  1986,  Congress  provided 
specific  direction  i  i  section  320  of  the 
Appropriations  Act  for  Fiscal  Year  1987 
(Pub.  L  99-951)  that  the  reoffered  sales 
would  be  subject  tp  only  one  level  of 
administrative  appeal  and  that  any  such 
appeal  must  be  resolved  within  90  days 
of  receipt.  As  a  reiult,  the  Department 
promulgated  rules  at  36  CFR  211.17  (53 
FR 13263,  April  22.|  1988)  governing 
appeals  of  timber  lales  returned  or 
defaulted  on  National  Forests  pursuant 
to  FTCPMA. 

Since  that  time,  hew  rules  revising 
Departmental  policies  and  procedures 
by  which  individuals  or  groups  may 
appeal  decisions  made  by  Forest  Service 
officials  concemLig  the  management  of 
the  National  Forest  System  have  been 
promulgated  at  36  CFR  part  217  (54  FR 
3342.  lanuary  23,  lJ989),  When  that  rule 
was  finalized,  a  conforming  amendment 
to  delete  the  separate  appeal  process  at 
36  CFR  211.17  wa^  not  done  because  the 
Forest  Service  wa|  still  processing 
returned  or  defaulted  timber  sales 
pursuant  to  the  FTCPMA  and  it  was 
thought  that  the  rule  would  "die  its  own 
death"  when  the  last  returned  or 
defaulted  timber  aale  pursuant  to 
FTCPMA  was  processed.  However,  this 
has  not  been  the  dase.  Instead,  having 


IMI 


both  36  CFR  211.17  and  36  CFR  part  217 
is  causing  confusion  to  both  the  agency 
and  the  public  because  the  Forest 
Service  routinely  processes  defaulted 
timber  sales  (although  not  pursuant  to 
FTCPMA)  and  it  is  not  clear  which  rule 
applies  in  case  of  an  appeal. 

It  is  clear  in  the  preamble  to  the  final 
rule  that  36  CFR  211.17  applied  only  to 
those  timber  sales  returned  or  defaulted 
pursuant  to  FTCPMA.  Therefore,  as  all 
valid  timber  sales  that  were  subject  to 
appeal  under  36  CFR  211.17  have  been 
processed,  a  conforming  amendment  to 
part  211  to  delete  36  CFR  211.17  is  made. 

Regulatory  Impact 

This  technical  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  be^n  determined  that  this  is  not  a 
major  rule.  The  rule  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy,  substanially  increase  prices  or 
costs  for  consimiers,  industry,  or  State 
or  local  governments,  nor  adversely 
affect  competition,  employment, 
investment  productivity,  iimovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  in  foreign 
markets. 

Moreover,  this  final  rule  has  been 
considered  in  light  of  the  Regiilatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  and 
it  has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

This  action  is  a  technical  correction  of 
the  rules,  is  necessary  to  correct 
technical  errors  and  omissions  in  the 
amendment  to  36  CFR  part  217,  and  does 
not  represent  a  change  in  Agency  policy 
or  intended  procediu^s.  Because  of  its 
technical  nature,  this  final  rule  will  not 
have  a  significant  effect  on  the  human 
environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
dociunentation  in  an  enviroiunental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

Controlling  Paperwork  Burdens  on  the 
PubUc 

This  technical  rule  does  not  contain 
any  recordkeeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  and  therefore  imposes  no 
paperwork  burden  on  the  public. 

List  of  Subjects  in  38  CFR  Parts  211  and 
217 

Administrative  practice  and 
procedure,  National  forests. 


PART  211— ADMINISTRATION 
[AMENDED] 

1.  The  authority  citation  for  part  211 
would  continue  to  read  as  follows: 

Authority:  30  Stat.  35,  as  amended,  sec.  1, 
33  Stat.  628  (16  U.S.C.  551,  472). 

Subpart  B— Appeal  of  Decision* 
Concerning  the  National  Forest 
System  [Amended] 

2.  Add  a  new  paragraph  (q)  to  S  211.17 
to  read  as  follows: 

S  211.17    Appeal  of  decisions  to  reoffer 
returned  or  defaulted  timt>er  sales  on 
National  Forests. 


(q)  Applicability  and  effective  date. 
The  procedures  of  this  section  shall  not 
apply  to  any  decision  signed  on  or  after 
September  13, 1991. 

PART  217— REQUESTING  REVIEW  OF 
NATIONAL  FOREST  PLANS  AND 
PROJECT  DECISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  551,  472. 

2.  Revise  paragraph  (a)  of  §  217.12  to 
read  as  follows: 

S  217.12    Resolution  of  Issues. 

^a)  When  a  decision  is  appealed, 
appellants  or  interveners  may  request 
meetings  with  the  Deciding  Officer  to 
discuss  the  appeal,  either  together  or 
separately,  to  narrow  issues,  agree  on 
facts,  and  explore  opportunities  to 
resolve  the  issues  by  means  other  than 
review  and  decision  on  the  appeal. 
Reviewing  Officers  may.  on  their  own 
initiative,  request  the  Deciding  Officer  to 
meet  with  participants  to  discuss  the 
appeal  and  explore  opportunities  to 
resolve  the  issues.  However,  Reviewing 
Officers  may  not  participate  bi  such 
discussions.  At  the  request  of  the 
Deciding  Officer,  or  on  their  own 
initiative.  Reviewing  Officers  may 
extend  the  time  periods  for  review  to 
allow  for  conduct  of  meaningful 
negotiations.  Such  extensions  may  occut 
only  after  the  time  period  for 
intervention  and  for  the  Deciding  Officer 
to  transmit  the  decision  documentation 
has  elapsed.  In  granting  an  extension, 
the  Reviewing  Officer  must  establish  a 
specific  time  period  for  the  conduct  of 
negotiations. 

2.  In  9  217.19.  revise  paragraph  (a)  to 
read  as  follows: 

S  217.19    Appllcal>Utty  and  effective  dale. 

(a)  The  appeal  procedures  established 
in  this  part  apply  to  all  appealable 
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decision  documents  published  on  or 
after  February  6, 1991. 


S  217.20   [Removedl 

3.  Remove  S  217.20. 

Dated:  September  6, 1991. 
George  M.  Leonaid, 

Associate  Chief.  Forest  Service. 

(FR  Doc.  91-22097  Filed  9-12-91;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Eligibility  Requirements  for  Certain 
Special  Bulk  Rate  Ttilrd-Claas  Mall 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  This  notice  adopts  a 
proposed  rule  which  was  published  with 
an  invitation  to  comment  in  the  Federal 
Register  on  March  19, 1991.  It  amends 
the  regulations  of  the  Postal  Service 
governing  the  eligibility  requirements  for 
mail  to  be  sent  at  the  special  bulk  third- 
class  rates  of  postage,  and  the 
administration  of  these  requirements. 
The  purpose  in  amending  the  regulations 
is  to  implement  new  subsections  (j)  and 
(k)  of  39  U.S.C.  3626,  signed  into  law  as 
part  of  the  1991  Postal  Service 
Appropriations  Act  on  November  5. 
1990. 

EFFECTIVE  DATE:  September  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  M.  Lease,  Office  of  Classification 
and  Rates  Administration,  U.S.  Postal 
Service,  at  (202)  268-5188. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  rulemaking  is  to 
implement  the  provisions  in  39  U.S.C. 
3626  (j)  and  (k),  which  were  enacted  on 
November  5, 1990,  as  part  of  the  Postal 
Service  Appropriations  Act  of  1991  (Pub. 
L 101-509,  title  II).  Proposed  rules  were 
published  on  March  19, 1991.  56  FR 
11537.  The  deadline  for  submitting 
comments  on  the  proposal  was  April  18, 
1991,  but  was  extended  until  May  20, 
1991,  at  the  request  of  parties  who 
expressed  interest  in  providing 
comments.  All  comments  received  have 
been  considered,  including  one  which 
was  received  several  days  after  the  May 
20  deadline. 

The  Postal  Service  received  a  total  of 
30  comments  on  the  proposed  rule.  A 
number  of  commenters  expressed  their 
support  for  the  intent  of  the  legislation 
and  the  Postal  Service's  efforts  to 
restrict  commercial  uses  of  special  bulk 
third-class  mail,  some  suggesting  the 
need  to  restrict  further  what  may  be 


mailed  at  the  special  bulk  third-class 
rates.  Other  expressed  concerns  that  the 
new  rules  as  proposed  may  go  too  far. 
hindering  the  legitimate  fundraising 
efforts  of  nonprofit  organizations,  or 
excee.^ing  the  expressed  intent  of 
Congress  as  stated  in  the  legislation  on 
whidi  the  proposed  regulations  are 
based. 

In  the  establishment  and 
administration  of  eligibility 
requirements  for  special  bulk  third-class 
matter,  the  Postal  Service  adheres  to  the 
expressed  intend  of  Congress.  The  mail 
which  is  eligible  for  the  special  rates  is 
matter  specified  by  Congress  for  that 
privilege,  and  Congress  appropriates 
funds  to  subsidize  those  rates.  39  U.S.C. 
2401(c),  3626(a).  Accordingly,  the  goal  of 
the  Postal  Service  is  to  accept  at  the 
special  rates  only  the  matter  identified 
by  Congress  as  eligible  for  those  rates, 
while  denying  those  rates  to  matter 
which  has  not  been  identified  as  entiUed 
to  the  subsidy. 

Accordingly,  arguments  that  the 
Postal  Service  should  have  gone  further 
in  its  rulemaking.  e.g.,  prohibit  mailings 
of  all  solicitations  at  the  special  rates, 
are  misplaced  here.  The  Postal  Service 
seeks  only  to  implement  the  policies  set 
out  by  Congress,  and  will  accept  mail  at 
the  special  rates  as  long  as  Congress 
appropriates  funds  to  subsidize  that 
matter.  Similarly,  assertions  that  the 
statutes  are  too  restrictive  cannot 
govern  Postal  Service  actions.  If 
Congress  restricts  the  types  of  matter  it 
chooses  to  subsidize,  the  Postal  Service 
must  administer  the  rates  in  accordance 
with  what  desire.  Thus,  the  issue  here  is 
the  implementation  of  rules  which 
adhere  to  the  eligibility  requirements  set 
out  by  Congress,  rather  than  the 
implementation  of  standards,  however 
desirable  one  may  argue  them  to  be,  that 
are  beyond  or  outside  of  those  laws. 

Approximately  half  of  the  30 
commenters  expressed  as  a  general 
theme  an  objection  to  the  Postal 
Service's  statement  in  the  proposal  that 
it  considers  the  new  regulations  to  be 
supplementary  to  existing  regulations 
which  prohibit  improper  cooperative 
mailings  at  the  special  bulk  third-class 
rates. 

Referring  to  arrangements  where  the 
vendor  or  other  for-profit  organization 
bears  some  or  all  of  the  "risk"  in  a  travel 
or  insurance  program,  these  commenters 
assert  that,  with  respect  to  such 
programs,  the  continued  use  of 
established  criteria  for  determining 
eligibility  of  mail  matter  to  be  sent  at  the 
special  rates  is  not  in  accordance  with 
the  desires  of  Congress.  Accordingly,  the 
commenters  assert  that  the  Postal 
Service  should  consider  only  the  new 
criteria  expressly  stated  in  die  new  law 


in  determining  whether  a  mailing 
involving  either  travel  or  insurance 
programs  is  eligible  for  the  special  rates. 

After  careful  review  of  the  comments 
and  the  legislation,  the  Postal  Service 
remains  of  the  opinion  that  the  new 
rules  are  supplementary  to  the  existing 
rules  that  a  qualified  nonprofit 
organization  may  mail  only  its  "own" 
matter  at  the  special  rates,  and  may  not 
send  matter  "in  behalf  of  or  produced 
for"  an  ineligible  person  or  organization. 
These  criteria  have  been  upheld  in 
Federal  court  as  a  valid  rule  limiting  the 
use  of  the  special  rates  to  the  material 
Congress  intended  to  subsidize  under  39 
U.S.C  3626.  National  Retired  Teachers 
Association  v.  United  States  Postal 
Service,  593  F.2d  1360  (DC  Cir.  1979). 
affirming  430  F.  Supp.  141  ID.D.C  1977). 
Indeed,  the  district  court  noted  that 
these  common  sense  restrictions  prevent 
a  nonprofit  organization  from  acting  as 
the  special-rate  mailing  agent  of  a 
commercial  enterprise,  and  stated  that 
the  failure  to  stop  such  practices  "would 
have  been  an  egregious  breach  of  (the 
Postal  Service's)  statutory  duty."  430  F. 
Supp.  at  147.  Nothing  in  the  text  or 
history  of  new  section  3626{j)  appears  to 
be  at  odds  with  these  existing  criteria. 
Significantly,  the  legislation  does  not 
amend  the  existing  subsections  that 
were  the  basis  for  those  rules,  or 
provide  any  indication  that  the  rules 
would  not  apply  to  certain  mailings. 
Instead,  the  legislation  simply  added  a 
further  restriction  to  the  existing  laws,  in 
the  form  of  new  subsection  (j).  The 
Service  also  notes  as  additional  support 
of  its  position,  that  the  Postal  Rate 
Commission  in  its  Report  To  The 
Congress:  Third-Class  Nonprofit  Mail 
Study,  PRC  Docket  No.  SS91-1  (July  8. 
1991).  stated,  at  page  30  of  that  Report, 
that  "we  fully  agree  with  the  Service's 
position  that  the  new  regulations 
supplement  longstanding  postal 
regulations  restricting  cooperative 
mailings." 

Consequently,  the  final  rule  which  is 
adopted  here  will  be  considered  by  the 
Postal  Service  to  be  supplementary  to 
existing  regiilations.  However,  the 
Postal  Service  intends  to  make  further 
efforts  to  educate  mailers  concerning 
these  regulations.  Further  comments 
concerning  these  matters  are  provided 
below  in  conjunction  with  the 
explanation  regarding  section  625.522. 

A  second  general  theme  found  in 
many  of  the  comments  concerned  a 
perception  that  the  Postal  Service  has 
authorized  "the  use  of  administrative 
subpoenas"  and  subjected  mailers  to 
penalties  which  were  not  contemplated 
by  the  enabling  legislation.  Concerns 
were  expressed  that  the  Postal  Service     s 
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should  demonatrata  "reasonable 
grounds"  before  requiring  mailers  to 
famish  files  and  reoords,  and  that  a  time 
frame  should  be  es^blisbed  before 
"overly  harsh  cons^uences  are 
invoked." 

Rules  requiring  trailers  to  provide  the 
documents  needed  to  determine 
eligibihty  for  special  rates,  and 
establishing  sanctions  for  failing  to  do 
80,  are  necessary  for  the  administration 
of  mail  dassification  provisions, 
including  the  provisions  concerning 
special  bulk  third-4as8  rates.  These 
provisions  are  welliwithin  the  general 
authority  granted  to  the  Postal  Service. 
See,  e.g..  39  U.S.C.  401(2).  (10).  403(a). 
(c).  404(a)(2).  The  provisions  questioned 
here  are  largely  paKlemed  after  existing 
rules  which  permit  Ihe  Postal  Service  to 
seek  necessary  information  from 
mailers,  and  provide  sanctions  for  any 
failure  to  provide  tile  requested 
information.  See.  e*.  DMM  148i 
423.162,  and  628J3jThe  Postal  Service  is 
not  aware  of  any  serious  uncorrected 
incidents  of  abuse  of  these  provisions, 
nor  does  it  expect  luch  abuses  to  occur. 
Each  of  these  provisions  requires  the 
exercise  of  sound  Administrative 
discretion,  and  the  Postal  Service 
expects  its  mail  classification  officials  to 
use  good  judgment  in  utilizing  all  of 
these  provisions,  llius,  it  expects  that 
mailers  will  be  givtn  adequate  time  to 
respond  to  requests,  and  that  before  any 
sanctions  are  levied,  mailers  wi'l  be 
warned  of  the  need  to  supply  the 
requested  information  aiul  the 
consequences  of  a  refusal.  Sanctions 
will  not  be  imposed  on  the  mailer  in 
circumstances  whare  information  cannot 
be  supplied  for  reasons  beyond  the 
mailer's  controL  Finally,  while  the 
Postal  Service  expects  that  the  reasons 
underlying  information  requests  will 
generally  be  obviovs.  there  is  no  reason 
why  mailers  cannot  request,  and 
receive,  an  explanation  why  a  request 
has  been  made  where  the  purpose  is  not 
as  apparent 

Seven  commentffs  were  concerned 
with  regard  to  the  treatment  of  "space 
advertisements"  in  periodicals  and  other 
publicatioDS  produced  by  authorized 
nonpro&t  organizations,  in  view  of  the 
ban  or  special  bulk  third-class  rates 
being  used  for  the  entry  of  material 
which  "advertises,  promotes,  offers,  or 
for  a  fe*  «r  cccsidf  ration.  lecommenda. 
describes,  or  announces  the  availability 
of  certain  fmancial,  travel  and 
insurance  prograsis.  As  discussed 
above,  the  Postal  Service  beheves  that  it 
has  Uttia  discretion  to  decide  what  may 
be  mailed  at  the  special  rates.  The  new 
statute  explicitly  prohibits  certain  types 
of  advertisements  from  being  mailed  at 


the  special  bulk  third-class  rates.  While 
it  enacts  certain  exceptions,  as  set  forth 
in  new  section  3826(j)(2).  there  is  no 
exception  made  for  space 
advertisements.  The  Postal  Service 
notes  too  that  such  an  exception  was 
contained  in  early  drafts  of  the  statute, 
but  was  excluded  from  the  statute  as 
enacted.  Accordingly,  while  the 
arguments  made  may  have  some  logical 
appeal  the  Postal  Service  must  follow 
the  standard  set  forth  in  the  statute. 
Therefore,  writh  the  exception  of 
permissible  references  under  new 
section  625.523.  advertisements  for 
materials  prohibited  from  the  special 
rates  under  i  625,522.  including  space 
advertisements,  will  not  be  allowed  in 
periodicals  and  other  publications 
mailed  at  the  special  bulk  third-class 
rates  by  authorized  nonprofit 
organizations. 

After  giving  full  consideration  to  the 
comments  received,  the  Postal  Service 
believes  It  is  appropriate  to  adopt  with 
minor  revisions,  the  proposed  changes 
in  eligibility  requirements  at  this  time. 
As  explained  below,  however,  some 
sections  of  the  new  regulations  will 
require  further  rulemaking  in  order  to 
clarify  their  intent.  Such  rulemaking  will 
follow  shortly  after  the  publication  of 
these  final  rules.  Further,  the  Postal 
Service  has  determined  that  the  public 
interest  requires  that  these  regulations 
be  effective  immediately.  The  rules  are 
necessary  to  implement  a  statute,  which 
was  intended  to  reduce  the  level  of 
appropriations  for  revenue  forgone.  The 
Postal  Service  beUevea  that  there  is  little 
danger  of  surprise  or  prejudice  to 
mailers  in  these  Hnal  rules,  since  they 
are  based  on  statutory  provisions  and 
the  Postal  Service  provided  an  extended 
period  for  comments.  Finally,  the  Postal 
Service  understands  that  some  mailers 
have  been  reluctant  to  submit  mailings 
at  the  special  rates  until  final  rules  are 
adopted.  The  immediate  implementation 
of  these  rules  should  benefit  these 
mailers. 

Evaluatioo  of  Comments  RaceiTod 
Regarding  Specific  Sections  of  the 
Proposed  Regulations 

Section  148.2  Appeal  of  Ruling  (Revenue 
Deficiency} 

There  were  no  specific  comments 
regarding  the  proposed  change  to  this 
section,  although  one  comment  favored 
the  new  provisions  of  related  section 
625.526.  which  provides  an  additional 
level  of  administrative  review  on 
appeals  of  revenue  deficiency 
assessments  uader  DMM  625. 


Section  62S.S22  Nonpermissible 
Mailings 

As  described  above,  some  of  the 
comments  asserted  that  with  respect  to 
travel  and  insurance  advertising,  the 
Act's  restrictions  replace  the  test  set 
forth  in  the  cooperative  mailing  rules, 
(Since  the  Act  and  this  new  section 
prohibit  entirely  credit  card  advertising 
at  the  special  rates,  the  application  of 
current  rules  is  moot.) 

Regarding  the  application  of  the 
cooperative  mailing  rule,  other 
commenters  objected  to  considering 
which  party  bears  the  commercial  or 
financial  "risk"  in  the  venture  supported 
by  the  mailing. 

For  the  reasons  previously  explained, 
the  Postal  Service  reaffirms  its  view  that 
the  new  rules  supplement  existing 
regulations.  The  Service  stresses, 
however,  that  any  understanding  that 
the  Postal  Service  would  invariably 
consider  a  mailing  ineligible  for  special 
rates  If  a  for-profit  entity  incurs  any  of 
the  "risk"  in  a  venture  supported  by  the 
mailing  improperly  interprets  past  postal 
rulings.  The  allocation  of  commercial  or 
financial  "risk"  in  a  venture  is  an 
extremely  useful  but  not  necessarily  a 
fool-proof,  way  to  distinguished 
between  a  mailing  which  promotes  a 
nonprofit  organization's  own  activity, 
and  one  which  is  merely  sent  on  behalf 
of  a  for-profit  enterprise.  These 
decisions  are  made  on  a  case-by-case 
basis,  with  each  turning  on  its  particular 
facts.  It  is  conceivable,  depending  upon 
the  circumstances  of  a  case,  that  a 
finding  that  a  for-profit  entity  incurs 
"risk"  in  a  venture  would  not  prohibit 
matter  from  being  mailed  at  the  special 
rates.  For  example,  to  use  a  hypothetical 
suggested  by  some  commenters,  a  travel 
mailing  woidd  not  become  ineligible  for 
the  special  rates  simply  because  a  travel 
vendor  added  the  nonprofit  organization 
making  the  mailing  to  its  general 
liability  policy  (presumably,  thereby 
incurring  risk).  Depending  of  course  on 
the  remaiiung  circumstances,  this  fact 
in  and  of  itself,  would  not  necessarily 
demonstrate  that  the  mailing  was 
ineligible  for  the  special  rates.  However, 
the  Postal  Service  intends  to  make 
further  efforts  to  educate  mailers 
concerning  these  regulations. 

One  commenter  proposed  adding 
punctuation  and  numbers  to  section 
625.522(c)  in  order  to  clarify  the  intent  of 
that  section.  We  believe  that  such 
changes  are  not  necessary  and  should 
not  be' adopted.  It  was  also  suggested 
that  clarifying  language  might  be  added 
if.  as  this  commenter  understood,  this 
section  would  not  prohibit  mere  mention 
in  newsletters,  publications,  etc  of  such 
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travel  as  day  trips  to  theatres  and 
shopping  excursions  for  the  benefit  of 
members.  The  Postal  Service  believes 
that  this  additional  clarirication  is  not 
needed  since  new  section  625.523  will 
make  clear  that  some  references  to 
travel  will  not,  in  and  of  themselves, 
disqualify  materials  mailed  at  the 
special  rates. 

A  number  of  commenters  asserted 
that  provisions  of  section  625.522(b) 
need  to  be  clarified  to  define  examples 
of  eligible  insurance  mailings  where  it  is 
determined  that  the  "coverage  provided 
by  the  policy  is  not  generally  otherwise 
commercially  available."  The  Service 
agrees  that  further  rules  may  be  useful 
to  clarify  this  area  and  will  not  follow 
this  rule  with  a  new  rulemaking  which 
will  attempt  to  defme  eligible  insurance 
mailings. 

Section  625.523  Permissible  References 
to  Commercial  Products  or 
Organizations 

Four  commenters  expressed  concern 
that  the  wording  of  this  section  of  the 
proposed  regulations  is  vague  or  "too 
narrowly  drawn"  to  comply  with 
Congress'  intentions.  The  final  rule 
follows  more  closely  the  wording  of  the 
Act.  The  changes  entail  two  specific 
areas  and  in  each  case  the  Postal 
Service  has  concluded  that  the 
eliminated  language  was  unnecessary. 
First,  the  Postal  Service  eliminated  the 
reference  which  limited  the  applicability 
of  the  section  to  cases  arising  under  new 
section  625.522.  The  new  rule  states  that 
a  mailing  will  not  be  held  cooperative 
solely  on  the  basis  of  the  specified 
references,  but  does  not  preclude 
consideration  of  such  references  along 
with  other  evidence  in  the  course  of 
such  a  decision.  Since  this  rule 
essentially  codiHes  past  practice  with 
respect  to  decisions  under  the  existing 
cooperative  mailing  rule,  it  is 
unnecessary,  if  not  confusing,  to  limit 
the  applicability  of  section  625.523  to 
cases  arising  out  of  625.522.  Second,  the 
Postal  Service  eliminated  the  use  of  the 
term  "incidental  reference"  as  a 
measurement  of  the  amount  of  material 
subject  to  the  exception.  The  statute  and 
the  final  rule  ensure  that  the  publication 
of  specified  references  will  not  be  the 
primary  objective  of  the  mailers  through 
consideration  whether  the  piece  is 
"primarily  devoted"  to  that  material. 

Section  625.524  Evidence 

Fourteen  commenters  expressed  a 
view  that  new  section  625.524  gives  the 
Postal  Service  "excessive  and 
unregulated  subpoena  authority"  to 
obtain  records  and  files  from  nonprofit 
mailers.  Some  believed  that  without  a 
"show  cause"  requirement,  there  would 


exist  a  potential  for  the  harassment  of 
nonprofit  organizations.  Several  of  these 
commenters  were  concerned  about 
wording  in  the  new  section  which  would 
indicate  that  a  nonprofit  organization 
might  be  required  to  "cause  evidence 
held  by  another  party  to  be  furnished  to 
the  Postal  Service."  Another  concern 
was  that  the  Postal  Service  exceeded  its 
legislative  mandate  by  including 
language  In  the  regulation  indicating 
that  a  nonprofit  organization's 
authorization  to  mail  at  the  special  rates 
could  be  revoked  for  failure  to  furnish  or 
cause  to  be  furnished  information 
requested  in  support  of  a  mailing  sent  at 
the  special  rates. 

The  Postal  Service  has  previously 
explained  its  conclusion  that  the 
proposed  provisions  are  in  accordance 
with  general  authority  granted  to  the 
Postal  Service  and  should  be  adopted. 
Moreover,  the  Service  again  emphasizes 
that  sound  judgment  will  be  exercised  in 
the  administration  of  this  authority, 
much  as  is  done  in  conjunction  with 
similar  authority  in  other  classification 
procedures. 

There  are  two  aspects  of  the  proposed 
rule  which  build  upon  existing 
regulations.  The  first  is  the  requirement 
that  permitholders  cause  relevant 
evidence  held  by  another  party  to  be 
furnished  to  the  Postal  Service  upon 
request.  The  Postal  Service  considers 
this  requirement  to  be  eminently 
reasonable.  The  mailings  in  issue  are 
generally  made  in  connection  with  one 
or  more  other  parties.  Moreover, 
relevant  evidence  concerning  the 
permitholder  may  be  held  by  the 
Internal  Revenue  Service  or  other 
organizations.  Postal  Service  efforts  to 
ensure  that  only  eligible  matter  is 
mailed  at  the  special  rates  would  be 
hindered  if  evidence  could  be  shielded 
merely  by  "parking"  it  with  a  party 
other  than  the  permitholder.  liiis  rule 
requires  permitholders  to  make  a  good 
faith  effort  to  cause  such  evidence  to  be 
turned  over  to  the  Postal  Service. 

Revoking  a  permitholder's 
authorization  for  failure  to  provide 
information  also  expands  upon  existing 
rules,  but  is  reasonable  in  the  view  of 
the  Postal  Service.  The  Service's 
fulfillment  of  its  statutory  duties 
requires  reviewing  the  eligibility  of 
matter  to  be  mailed  at  the  special  rates. 
If  an  organization  continuously  thwarts 
such  efforts,  by  refusing  to  provide 
evidence  or  cause  others  to  do  so,  and 
thereby  deprives  the  Postal  Service  of 
the  means  to  determine  whether  its 
matter  is  eligible  to  be  mailed  at  the 
special  rates,  it  is  appropriate  to  deny 
the  organization  the  future  use  of  such 
rates.  As  explained  previously,  the 


Postal  Service  intends  to  utilize  sound 
discretion  in  administering  these  rules. 
This  will  ensure  that  mailers  are  not 
punished  for  actions  of  others  that  are 
beyond  their  control,  that  mailers  are 
aware  of  the  consequences  of  refusing  to 
provide  information  and  are  given 
adequate  time  to  comply,  and  that 
revocation  will  be  used  only  where  no 
other  remedy  is  adequate. 

Sections  625.525.  825.526,  and  625.527 

Four  commenters  specifically 
discussed  sections  625.525.  .526,  and 
.527.  One  suggests  that  the  Postal 
Service  lacks  statutory  authority  to  hold 
parties,  other  than  the  nonprofit 
organizations  making  the  mailings, 
liable  for  deficiencies  caused  by  an 
ineligible  mailing  sent  at  the  special 
rates.  Two  commenters  were  concerned 
that  the  new  regulations  may  be  used  to 
hold  commercial  firms  responsible  for 
deficiencies  incurred  as  a  result  of 
mailings.  One  suggests  that  the  Postal 
Service  must  ensure  due  process  is 
afforded  third-party  organizations  which 
might  be  held  liable  for  a  deficiency 
under  these  sections.  The  other  believes 
that  this  provision  is  "grossly  unfair." 
As  stated  above,  the  new  statute  (39 
U.S.C.  3626(k)(2)),  permits  assessments 
against  any  person  or  organization  that 
mailed,  or  caused  to  be  mailed, 
ineligible  matter  at  the  special  rates.  No 
exception  is  made  for  commercial 
organizations.  Nevertheless,  the  Postal 
Service  notes  that  all  parties  assessed 
under  these  rules,  including  commercial 
firms,  are  entitled  to  the  same 
procedures  including  an  initial 
assessment  and  appeal  procedures.  The 
Postal  Service  notes  the  new  additional 
level  of  administrative  review  on 
appeals  in  these  cases,  and  believes  that 
this  will  help  to  ensure  that  a  nonprofit 
organization  or  a  commercial  firm 
against  which  a  cooperative  mailing 
deficiency  is  assessed  will  have  an 
adequate  opportunity  to  present  its 
arguments. 

Finally,  the  Postal  Service  is  urged  by 
one  commenter  to  use  "discretion" 
invoking  the  authority  expressed  in  new 
section  625.527  to  collect  unpaid 
deficiencies  after  administrative  appeals 
have  been  exhausted.  The  Postal 
Service  intends  to  exercise  such 
discretion.  Indeed,  the  regulation 
requires  that  the  authority  not  be  used 
for  at  least  30  days  in  order  to  provide 
the  party  an  opportunity  to  pay  the 
assessment.  Nevertheless,  it  must  be 
emphasized  that  the  Postal  Service  has 
a  duty  to  collect  all  debts  owed  to  it, 
and  will  utilize  the  authority  set  forth  in 
section  625.527  when  necessary.  This 
commenter  also  was  concerned  that 
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625.527  was  constructed  in  such  a  way 
that  the  Postal  Servtc^  may  reach  back 
further  than  Congress  intended  when 
accessing  postage  accounts.  The  Postal 
Service  believes  that  Congress  clearly 
intended  to  allow  thej  Postal  Service  to 
use  the  specified  procedures  to  collect 
twelve  months'  wortlt  of  debts  owed  on 
cooperative  mailingslf  other 
administrative  remedies  have  been 
exhausted  but  a  defic  iency  remains 
unpaid.  This  should  r  ot  be  defeated  by 
the  need  to  colled  evidence  to  assess 
the  dpficiency  and  dtfcide  appeals, 
particularly  since  the  mailer  may  be 
able  to  slow  that  pro<  ess  by  delaying  to 
provide  requested  inl  armation. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

In  view  of  the  reas*  tns  discussed 
above,  the  Postal  Ser  .rice  hereby  adopts, 
with  revisions,  the  fo  lowing 
amendments  to  the  Djomestic  Mail 
Manual  which  is  inc(H°porated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  C  FR  111.1). 

PART  111— {AMENDED] 


1.  The  authority 
part  111  continues  to 

Authority:  5  US.C.  55^( 
401.  403.  404.  300T-3OT1 
3821.5001. 


citbtion  for  39  CFR 
read  as  follows: 


2.  Parts  148  and  621 
Mail  Manual  are 
follows: 


PART  48— REVENUi 


148.2  Appeal  of  Ru 


a):  39  U.S.C.  101. 
3201-3219.  3403-3406. 


of  the  Domestic 
reviked  to  read  as 


DEFIQENCY 


ing  Except  as 


provided  in  625.526,  a  mailer  may  appeal 
a  ruling  assessing  a  r  >venue  deficiency 
by  filing  a  written  ap  jeal,  within  15 


days  of  receipt  of  the 


general  manager,  ratfs  and 
classification  center  RCC),  for  the  entry 
post  office.  [REMAir^JDER  OF  TEXT 
UNCHANGED] 


PART  625— ADDITK  »NAL 
CONDITIONS  FOR  ^PECIALBULK 
RATES  EUGIBILITY 


ruling,  with  the 


625.5    Wkat  May  be 


625.52    Cooperative  Vfailings 

625321    General  x)operative 
mailings  may  be  mac  e  at  the  special 
bulk  rates  only  when!  each  of  the 
cooperating  organiz^ions  is  individually 
authoriied  to  mail  at  the  special  bulk 
rates  at  the  post  offi(  e  where  the 


Mailed 


mailing  is  deposited. 


Cooperative 


mailings  involving  th  e  mailing  of  any 


matter  in  behalf  of  or  produced  for  an 
organization  not  itself  authorized  to  mail 
at  the  special  bulk  rates  at  the  post 
office  where  the  mailing  is  deposited 
must  be  paid  at  the  applicable  regular 
rate.  If  a  mailer  disagrees  with  a 
postmaster's  decision  that  the  regular 
rate  of  postage  applies  to  a  particular 
mailing,  it  may  appeal  the  decision  in 
accordance  with  133.  (See  Form  3802-N. 
Statement  of  Ma H ing  with  Permit 
Imprints,  or  Form  3802-PC,  Statement  of 
Af ailing  with  Meter  or  Precanceled 
Postage  Affixed,  for  the  certifications 
required  of  special  bulk-rate  mailers  for 
mailings  made  under  this  section.) 

625.522    Nonpermissible  Mailings. 
Except  as  provided  in  625.523,  special 
bulk  third-class  rates  shall  not  be  used 
for  the  entry  of  material  which 
advertises,  promotes,  offers,  or  for  a  fee 
c  consideration,  recommends, 
describes,  or  announces  the  availability 
of  any  of  the  following: 
.   a.  Any  credit  debit,  or  charge  card  or 
similar  financial  instrument  or  account, 
provided  by  or  through  an  arrangement 
with  any  person  or  organization  not 
authorized  to  mail  at  the  special  bulk 
third-class  rates  at  the  entiy  post  office. 

b.  Any  insurance  policy,  unless  the 
organization  which  promotes  the 
purchase  of  such  policy  is  authorized  to 
mail  at  the  special  bulk  rates  at  the 
entry  post  office;  the  policy  is  designed 
for  and  primarily  promoted  to  the 
members,  donors,  supporters,  or 
beneficiaries  of  that  organization:  and 
the  coverage  provided  by  the  policy  is 
not  generally  otherwise  commercially 
available. 

c.  Any  travel  arrangement,  unless  the 
organization  which  promotes  the 
arrangement  is  authorized  to  mail  at  the 
special  bulk  rates  at  the  entry  post 
office:  the  travel  contributes 
substantially  (aside  from  the  cultivation 
of  members,  donors,  or  supporters,  or 
the  acquisition  of  income  or  funds)  to 
one  or  more  of  the  purposes  which 
constitute  the  basis  for  the 
organization's  authorization  to  mail  at 
the  special  bulk  rates;  and  the 
arrangement  is  designed  for  and 
primarily  promoted  to  the  members, 
donors,  supporters,  or  beneficiaries  of 
that  organization. 

625.523    Permissible  Reference  to 
Commercial  Products  or  Ser\ices,  and 
Organizations  or  Individuals 

An  authorized  nonprofit 
organization's  material  will  not  be 
disquaUfied  from  being  mailed  at  the 
special  rates  solely  because  that 
material  contains,  but  is  not  primarily 
devoted  to: 


a.  AcknowledgDMnts  of  organizations 
or  individuals  who  bave  made  donations 
to  the  authorized  organization:  or 

b.  References  to  and  a  response  card 
or  other  instructions  for  making 
inquiries  concerning  services  or  benefits 
available  as  a  result  of  membership  in 
the  authorized  organization,  provided 
that  advertising,  promotional,  or 
application  materials  specificalfy 
concerning  such  services  or  benefits  are 
not  included. 

625.524  Evidence.  Upon  request,  an 
organization  authorized  to  mail  at  the 
special  bulk  rates  shall  furnish  evidence 
to  the  Postal  Service,  or  cause  evidence 
held  by  another  party  to  be  furnished  to 
the  Postal  Service,  concerning  the 
eligibility  of  any  of  its  mail  matter  or 
mailings  to  be  sent  at  those  rates.  Any 
failure  to  furnish  evidence  necessary  for 
a  ruling  on  the  eligibility  of  matter  to  be 
sent  at  the  special  rales,  or  to  cause 
such  evidence  to  be  furnished,  will  be  a 
sufficient  basis  for  a  finding  that  the 
matter  is  not  eligible  for  the  special 
rates,  as  well  as  for  the  revocation  of  the 
organization's  authorization  to  mail  at 
the  special  rates. 

625.525  Other  Restrictions.  No 
person  or  organization  shall  mail  or 
cause  to  be^mailed  by  contractual 
agreement  or  otherwise,  any  ineligible 
matter  at  the  special  rates. 

625.528    Revenue  Deficiency  and 
Appeal  Procedure.  A  revenue  deficiency 
may  be  assessed  in  the  amount  of  the 
unpaid  postage  against  any  person  or 
organization  that  mailed,  or  caused  to 
be  mailed,  ineligible  matter  at  the 
special  bulk  third-class  rates  in  violation 
of  625.525.  That  party  may  appeal  the 
decision  in  writing  within  30  days  to  the 
postmaster  at  the  post  office  where  the 
mailing  was  entered.  The  postmaster 
will  forward  the  appeal  to  the  general 
manager  of  the  rates  and  classification 
center  (RCC)  (see  132),  who  will  issue 
the  initial  agency  decision  on  the 
appeal  The  decision  of  the  general 
manager  will  become  Hnal  unless  the 
party  against  whom  the  deficiency  was 
assessed  appeals  it  in  writing  within  30 
days  to  the  Director,  Office  of 
Classification  and  Rates  Administration, 
who  will  issue  the  final  agency  decision. 
If  the  general  manager  of  an  RCC  issues 
the  initial  decision  assessing  the 
revenue  deficiency,  the  initial  decision 
on  the  appeal  will  be  made  by  the 
General  Manager  of  the  Business 
Requirements  Division.  Office  of 
Classification  and  Rates  Administration. 
The  decision  of  the  General  Manager, 
Business  Requirements  Division,  will 
become  final  unless  the  party  against 
whom  the  deficiency  was  assessed 
appeals  it  in  writing  within  30  days  to 
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the  Director.  Office  of  Classification  and 
Rates  Administration,  who  will  issue  the 
final  agency  decision.  If  •  general 
manager  of  any  division  within  the 
Office  of  Qassification  and  Rates 
Administration  issues  the  initial 
decision  assessing  the  revenue 
deficiency,  the  initial  decision  on  the 
appeal  will  be  made  by  the  Director  of 
the  Office  of  Qassification  and  Rates 
Administration.  The  decision  of  the 
Director  will  become  final  unless  the 
party  against  whom  the  deficiency  was 
assessed  appeals  it  in  writing  within  30 
days  to  the  Senior  Assistant  Postmaster 
General,  Marketing  and  Customer 
Service  Croup,  who  will  issue  the  final 
agency  decision. 

625.527    Collection.  Any  deficiency 
assessed  under  625.528  which  is  found 
to  be  due  and  payable  to  the  Postal 
Service  following  the  issuance  of  a  final 
agency  decision  must  be  paid  promptly. 
If  the  Postal  Service  does  not  receive 
payment  within  30  days,  the  amount  of   - 
that  deficiency  incurred  within  twelve 
(12)  months  of  the  date  of  the  final 
mailing  upon  which  the  deficiency  was 
assessed  may  be  deducted  from  any 
postage  accounts  or  other  monies  of  the 
violator  in  the  possession  of  the  Postal 
Service. 


A  transmittal  letter  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  pubhshed  and  transmitted 
automatically  to  subscribers.  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 

Assistant  General  Cotmael  Legklotive 
Division. 

[FR  Doc.  91-22107  Filed  9-lZ-M;  8:45  tBi) 
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ENVIRONMEHTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 
[OR»-1-5247:  FRL-3M»-6I 

Approval  and  Promulgation  of 
Implementation  Plans:  Oragon 

AOENCV:  Enviromnental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMAav:  EPA  today  approves 
amendments  to  the  State  of  Oregon  Air 
Quality  Control  Program,  sabmitted  by 
the  Oregon  Department  of 
Environmental  Quality  (ODEQ)  on 
February  17, 1989  as  a  revision  to  the 
Oregon  state  implementation  plan  (SIP). 
These  amendments  are  to  the 


Procedures  for  Issuance,  Denial, 
Modification,  and  Revocation  of  Permits 
(OAR  340-14-007.  -Oia  -020.  and  -025). 
Air  Contaminant  Discharge  Permit 
Notice  Policy  (OAR  340-20-150).  and  the 
New  Source  Review  Procedural 
Requirements  (OAR  340-20-230).  In 
addition,  EPA  is  approving  an 
amendment  to  the  rules  for  Notice  of 
Construction  and  Approval  of  Plans 
(OAR  340-20-030)  which  was  submitted 
on  September  14. 1988.  EPA  is  approving 
these  amendments  l>ecause  the  changes 
improve  the  public  participation  in  the 
ODEQ's  permitting  procedures. 
dates:  This  action  will  be  effective  on 
November  12, 1991  unless  notice  is 
received  before  October  15, 1991  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  such  notice  is 
received,  EPA  will  open  a  formal  30-day 
comment  period. 

ADOAESStt:  Documents  which  are 
incorporated  by  reference  are  available 
for  public  inspection  at  the  Public 
Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  DC.  Copies  of 
material  submitted  to  EPA  may  be 
examined  during  normal  business  houra 
at  the  following  locations: 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency.  401 
M  Straet.  SW..  Washington,  DC  20480. 
Air  &  Radiation  Branch,  Environmental 
Protection  Agency,  Docket  #  0R6-1- 
5247, 1200  Sixth  Avenue,  AT-082. 
Seattle,  Washington  98101. 
State  of  Oregon,  Department  of 
Environmental  Quality,  811  SW., 
Sixth,  Portland,  Oregon  97204. 
Comments  should  be  addressed  to: 
Laurie  Krai,  Air  ft  Radiation  Branch, 
AT-082,  Enviromnental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Bray.  Air  &  Radiation  Branch, 
AT-062,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  SeatUe, 
Washington  98101,  Telephone:  (206) 
553-4253,  FTS:  399-4253. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  17, 1980,  the  Oregon 
State  Department  of  Environmental 
Quality  (ODEQ)  submitted  amendments 
to  their  State  of  Oregon  Air  Quality 
Control  Program.  These  amendments  to 
the  Procedures  for  Issuance,  Denial, 
Modification,  and  Revocation  of  Permits 
(OAR  340-14-007,  -Oia  -020,  and  -025), 
Air  Contaminant  Discharge  Permit 
Notice  Policy  (OAR  340-20-150)  and 
New  Source  Review  Procedural 
Requirements  (OAR  340-20-230)  revised 


the  public  participation  procedures  for 
proposed  permit  actions. 

The  revisions  clarify  the  procedures 
for  submittal  of  public  comments  on 
proposed  permits,  the  criteria  for  ODEQ 
decisions  regarding  public  bearings  on 
proposed  permits,  and  the  content  of  the 
public  notice  for  proposed  permits.  The 
revisions  also  make  several 
administrative  and  cleanup  changes. 

In  addition,  the  ODEQ,  on  September 
14, 1989,  submitted  an  additional 
amendment  to  their  State  of  Oregon  Air 
Quality  Control  Plan.  This  amendment 
to  the  rules  for  Notice  of  Construction 
and  Approval  of  Plans  (OAR  340-20- 
030)  delegates  the  authority  to  issue  an 
order  prohibiting  the  construction, 
installation,  or  establishment  of  new 
sources  of  air  contamination  from  the 
Environmental  Quality  Commission 
(EQC)  to  the  Director  of  the  Department 
of  Environmental  Quality  (ODEQ). 

EPA  has  reviewed  these  amendntents 
and  finds  that  they  comply  with  EPA's 
public  participation  requirements  as  set 
forth  in  40  CFR  51.161  and  51.168  (q). 

n.  EPA  Action 

Today  EPA  approves  amendments  to 
the  Procedi:re8  for  Issuance,  Denial. 
Modification  and  Revocation  of  Permits; 
the  Air  Contaminant  Discharge  Permit 
Notice  Polic)^:  the  New  Source  Review 
Procedural  Requirements;  and  the 
Notice  of  Construction  and  Approval  of 
Plans  as  revisions  to  the  State  of  Oregon 
Implementation  Plan.  Specifically,  EPA 
is  approving  revisions  to  OAR  340-14- 
007;  OAR  340-14-010(3);  OAR  340-14- 
020(1).  (4)(b),  and  (5);  OAR  340-14-025(2) 
through  (6)  OAR  340-20-150;  OAR  340- 
20-230(3)(D);  and  OAR  34O-20-030(4)(a). 

III.  Administrative  Review 

The  public  should  be  advised  that  this 
action  will  be  efiective  60  days  from  the 
date  of  publication  in  the  Federal 
Register.  However,  if  notice  is  received 
within  30  days  of  publication  that 
someone  wishes  to  submit  adverse  or 
critical  comments  on  any  or  all  cf  these 
revisions  approved  herein,  the  action  on 
these  revisions  will  be  withdrawn  and 
two  subsequent  notices  will  be 
published  before  the  effective  date.  One 
notice  will  withdraw  the  final  action  on 
these  revisions  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  on  these  revisions 
and  establish  a  comment  period. 

Nothing  is  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
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light  of  specific  technical,  economic  and 
environmental  fact  ors  and  in  relation  to 
relevant  statutory  ind  regiilatory 
requirements. 

Under  5  U.S.C.  6  )5(b),  I  certify  that 
this  revision  will  n  )t  have  a  significant 
economic  impact  o  n  a  substantial 
number  of  small  er  tities  (See  48  PR 
8709). 

The  Office  of  Mi  nagement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  se  :tion  3  of  Executive 
Order  12291. 

This  action  has  I  leen  classiBed  as  a 
table  3  action  by  tl  e  Regional 
Administrator  under  the  procedures 
published  in  the  Foderal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989.  thi  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  se  :tion  3  of  Executive 
Order  12291  for  a  p  eriod  of  two  years. 

Under  section  3(  7(b)(1)  of  the  Clean 
Air  Act.  petitions  1  ar  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Ap  seals  for  the 
appropriate  circuit!  by  (60  days  from 
date  of  publicatioil).  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  a^ect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  fextend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 


challenged  later  in 


proceedings  to 


enforce  its  require!  nents.  (See  section 
307(b)(2)). 

List  of  Subjects  in  U)  CFR  Part  52 

Air  Pollution  coi  itrol.  Carbon 
monoxide,  Hydroc  arbons,  Incorporation 
by  reference,  Inter  ;ovemmental 
relations,  Lead.  Nitrogen  dioxide, 
Ozone,  Particulate]  matter.  Reporting 
and  Recordkeeping  [  requirements,  Sulfur 
oxides. 


Dated:  August  27. 1991. 
Dana  A.  Rasmusaen, 

Regional  Administrc  tor. 


10  1 


Note:  Incorporati 
Implementation  Plan 
was  approved  by  th( 
the  Federal  Register 


Title  40.  chaptei 
of  Federal  Regulat| 
follows: 


by  reference  of  the 
for  the  State  of  Oregon 
Director  of  the  Office  of 
an  July  1. 1982. 


L  part  52  of  the  Code 
ons  is  amended  as 


PART  52— {AME»f>ED] 

1.  The  authoritylcitation  for  part  52 
continues  to  read  ^a  follows: 

Authority:  42  U.S.( ;.  7401-7642. 


Subpart— MM  Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraphs  (c)(85)  and  (c)(91)  to 
read  as  follows: 

$52.1970    Ktantlflcation  Of  plan. 

(c)  •  •  * 

(85)  On  February  17, 1989,  the  State  of 
Oregon  Department  of  Environmental 
Quality  submitted  amendments  to  the 
Procedures  for  Issuance,  Denial. 
Modification,  and  Revocation  of  Permits 
(OAR  340-14-007,  010,  020  (and  025),  Air 
Contaminant  Discharge  Permit  Notice 
Policy  (OAR  340-20-150).  and  the  New 
Source  Review  Procedural  Requirements 
(OAR  340-20-230). 

(i)  Incorporation  by  reference. 

(A)  February  17. 1989  letter  from  the 
Director  of  the  Department  of 
Environmental  Quality  to  EPA  Region  10 
submitting  amendments  to  the  Oregon 
state  implementation  plan. 

(B)  Oregon  Administrative  Rules. 
Chapter  340.  Division  14  (Procedures  for 
Issuance.  Denial.  Modification,  and 
Revocation  of  Permits),  section  -007 
(Exceptions);  -010  (Definitions)  (3);  -020 
(Application  for  a  Permit)  (1).  (4)(b).  and 
(5):  -025  (Issuance  of  a  Permit)  (2).  (3). 
(4).  (5).  and  (6)  as  adopted  by  the 
Environmental  Quality  Commission  on 
June  10, 1988. 

(C)  Oregon  Administrative  Rules. 
Chapter  340.  Division  20  (Air  Pollution 
Control.  Air  Contaminant  Discharge 
Permit).  Section  -150  (Air  Contaminant 
Discharge  Permit  Notice  Policy)  as 
adopted  by  the  Environmental  Quality 
Commission  on  June  10. 1988. 

(D)  Oregon  Administrative  Rules. 
Chapter  340.  Division  20  (Air  Pollution 
Control,  New  Source  Review),  Section  - 
230  (Procedural  Requirements)  (3)(D)  as 
adopted  by  the  Enviroimiental  Quality 
Commission  on  June  10. 1988. 

(91)  On  September  14, 1989,  the  State 
of  Oregon  Department  of  Environmental 
QuaUty  submitted  an  amendment  to  the 
rules  for  Notice  of  Construction  and 
Approval  of  Plans  (OAR-34O-20-030). 

(i)  Incorporation  by  reference. 

(A)  September  14. 1989  letter  from  the 
Director  of  the  Department  of 
Environmental  Quality  to  EPA  Region  10 
submitting  amendments  to  the  Oregon 
state  implementation  plan. 

(B)  Oregon  Administrative  Rules. 
Chapter  340.  Division  20  (Air  Pollution 
Control.  Notice  of  Construction  and 
Approval  of  Plans)  Section  -030 
(P^cedure),  (4)(a)  as  adopted  by  the 
Environmental  Quality  Commission  on 
April  14. 1989. 

3.  Section  52.1977  is  revised  to  read  as 
follows: 


952.1977    Contant  Of  approved  Stat* 
autMnlttad  Imptamantation  plaa 

The  following  sections  of  the  State  air 
quality  control  plan  (as  amended  on  the 
dates  indicated)  have  been  approved 
and  are  part  of  the  current  State 
Implementation  Plan: 

State  of  Oregon  Air  Quality  Control  Program 

Volume  2— The  Federal  Clean  Air  Act 
Implementation  Plan  (and  Other  State 
Regulations) 

Section 

1.  Introduction  (1-86) 

2.  General  Administration  (1-86) 

2.1  Agency  Organization  (1-86) 

2.2  Legal  Authority  (1-86) 

2.3  Resources  (1-86) 

2.4  Intergovernmental  Cooperation  and 
Consultation  (1-86) 

2.5  Miscellaneous  Provisions  (1-86) 

3.  Statewide  Regulatory  Provisions 

3.1  Oregon  Administrative  Rules — Chapter 

340(1-86) 
Division  12— Civil  Penalties 
Sec.  030  Definitions  (11-8-84) 
Sec.  035  Consolidation  of  Proceedings  (9-25- 

74) 
Sec.  040  Notice  of  Violation  (12-3-85) 
Sea  045  Mitigating  and  Aggravating  Factors 

(11-8-88) 
Sec.  050  Air  Quality  Schedule  of  Civil 

Penalties  (11-8-84) 
Sec.  070  Written  Notice  of  Assessment  of 

Civil  Penalty;  When  Penalty  Payable  (11- 

fr-84) 
Sec.  075  Compromise  or  Settlement  of  Civil 

Penalty  by  Director  (11-8-84) 
Division  14— Procedures  for  Issuance.  Denial 

Modification,  and  Revocatioo  of  Peimits 

(4-15-72) 

Sec  005  Purpose  (4-15-72) 

Sec.  007  Exceptions  (6-10-88) 

Sec.  010  Definitions  (4-15-72).  except  (3) 

"Director"  (6-10-88) 
Sec.  015  Type,  Duration,  and  Termination  of 

PermiU  (12-16-76) 
Sec.  020  Application  for  a  Permit  (4-15-72). 

except  (1),  (4)(b),  (5)  (6-10-88) 
Sec.  025  Issuance  of  a  Permit  (4-15-72), 

except  (2),  (3),  (4),  (5),  (6)  (6-10-88) 
Sec.  030  Renewal  of  a  Permit  (4-15-72) 
Sec.  035  Denial  of  a  Permit  (4-15-72) 
Sec.  040  Modification  of  a  Permit  (4-15-72) 
Sec.  045  Suspension  or  Revocation  of  a 

Permit  (4-15-72) 
Sec.  050  Special  PermiU  (4-15-72) 
Division  20— General 
Sec.  001  Highest  and  Best  Practicable 

Treatment  and  Control  Required  {3-1-72J 
Sec.  003  Exceptions  (3-1-72) 
Registration 

Sec  005  Registration  in  General  (9-1-70)    - 
Sec  010  Registration  Requirements  (9-1-70) 
Sec.  015  Re-registration  (9-1-70) 
Notice  of  Construction  and  Approval  of  Plans 
Sec.  020  Requirement  (9-1-70) 
Sec  025  Scope  (3-1-72) 
Sec  030  Procedure  (9-1-72),  except  (4)(a) 

Order  Prohibiting  Constivction  (4-14-88) 
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Sec.  032  Compliance  Schedule*  (3-1-72) 

Sampling,  Testing,  aiid  MaMuraraeBt  «f  Air 
CcaUmineat  EmtoeioM 

Sec.  035  Program  (9-1-70) 

Sec  037  Stack  Heights  k  Dispersion 

Techniques  (4-25-68) 
Sec.  040  Methods  (9-11-70) 
Sec.  045  Department  Testing  (ft-l-TO) 
Sec.  046  Records;  Msintaining  and  Reporting 

(10-1-72) 
Sec.  047  State  of  Oregon  Qean  Air  Act, 

Implementation  Plan  (9-30-85) 
Air  Contaminant  Diadiafse  PatmiU 
Sec.  140  Purpoae  (l-e-W) 
Sec  145  Definitions  (1-A-7B) 
Sec  150  Notice  Policy  (e-10-«8) 
Sec.  155  Permit  Required  (5-31-83) 
Sec  160  Multiple-Source  Permit  (1-6-7B) 
Sec  165  Fees  (3-14-86) 
Sec.  170  Procedures  for  Obtaining  Permits  (1- 

11-74) 
Sec  175  Other  Requirements  (6-29-79) 
Sec.  180  Registration  Exemption  (6-29-79) 
Sec.  185  Permit  Program  for  Regional  Air 

Pollution  Authority  (1-6-76) 

Conflict  ollntanat 

Sec.  200  Purpose  (10-13-78) 

Sec  205  DeBnitions  (10-l»-78) 

Sec  210  Public  Interest  Representation  (10- 

13-78) 
Sec  215  Disdosur*  of  Potential  Conflicts  of 

Interest  (10-13-78) 

New  Source  Reriew 

Sec.  220  Applicability  (9-8-81) 

Sec  225  Definitions  (10-16-84) 

Sec.  230  Procedural  RequiremenU  (10-16-84). 

except  (3)(D)  (6-10-88) 
Sec.  235  Review  of  New  Sources  and 

Modifications  for  CompHance  With 

Regulations  (9-8-61) 
Sec  240  Requirements  for  Sources  in 

Nonattainment  Areas  (4-18-83) 
Sec.  245  Requirements  for  Sources  in 

Attainment  or  Unclassified  Areas 

(Prevention  of  Significant  Deterioration) 

(10-16-85) 
Sec.  250  Exemptions  (9-8-81) 
Sec  255  Baseline  for  Determining  Credit  for 

Offsets  (9-8-81) 
Sec.  260  Requirements  for  Net  Air  Quality 

Benefit  (4-i8-e3) 
Sec  265  Emission  Reduction  Credit  Banking 

(4-18-63) 
Sec.  270  Fugitive  and  Secondary  Emissions 

(9-18-81) 
Sec  275  Repealed 

Sec.  276  Visibility  Impact  (10-16-85) 
Plant  Site  I 


Sec  300  Policy  (9-8-81) 

Sec.  301  Requirement  for  Plant  Site  Emission 

Limits  (9-8-81) 
Sec.  306  Definitions  (9-8-81) 
Sec.  310  Criteria  for  Establishing  Plant  Site 

Emission  Limits  (9-8-81) 
Sec  315  Alternative  Eniasten  Controls  (9-8- 

81) 
Sec  320  Temporary  PSD  Increment 

Allocation  (9-8-81) 
Stack  Heights  and  Dispersioo  Techniques 
Sec  340  Definitions  (4-18-83) 
Sec  345  Limitations  (4-18-83) 


Divisioa  21— Caaaral  Fn^sioa  SUndards  for 
Particulate  MaMer 

Sec.  005  Definitions  (1-16-84) 

Sec.  010  Special  Control  Areas  (7-11-70) 

Sec  015  Visible  Air  Contaminant  Limitations 

(7-11-70) 
Sec.  020  Fuel  Burning  Equipment  Limitations 

(9-1-62) 
Sec.  025  Refuse  Burning  Equipment 

Limitations  (1-16-64) 
Sec.  027  Municipal  Waste  Incinerator  in 

Coastal  Areas  (1-16-84) 
Sec  030  Particulate  Emission  Limitations  for 

Sources  Other  Than  Fuel  Burning  and 

Refuse  Burning  Equipment  (3-1-72) 

Particulate  Emissions  from  Procew 

Equipmeni 
Sec.  036  Applicability  (3-1-72) 
Sec  040  Emission  Standard  (3-1-72) 
Sec.  045  Determination  of  Process  Weight  (3- 

1-72) 

Fugitive  Emissions 

Sec.  050  Defmitiona  (3-1-72) 

Sec.  055  Applicabihty  (3-1-72) 

Sec.  060  Requirements  (3-1-72) 

Upset  Conditiaas 

Sec.  065  Introduction  (3-1-72) 

Sec.  070  Scheduled  Maintenance  (9-1-72)  • 

Sec.  075  Malfunction  of  Equipment  (3-1-72) 

Woodstove  CertificatioB 

Sec  100  Definitions  (6-26-84) 

Sec.  105  Requirements  for  Sale  of  New 

Woodstoves  in  Oregon  (6-2S-84) 
Sec  110  Exemptions  (6-26-84) 
Sec  115  Emissions  Performance  Standards 

and  CertificaUon  (6-28-84) 
Sec  120  Testing  Criteria  and  Procedures  (6- 

26-84) 
Sec.  125  General  CertiHcation  Procedures  (6- 

26-64) 
Sec  130  Changes  in  Woodstove  Design  (6-26- 

64) 
Sec.  135  Labelling  Requirements  (6-26-84) 
Sec  140  Permanent  Label  (6-26-84) 
Sec.  145  Contents  of  Permanent  Label  (6-2»- 

64) 
Sec.  150  Removable  Label  (6-26-84) 
Sec.  155  Label  Approval  (6-26-84) 
Sec.  180  Laboratory  Accreditation 

Requirements  (6-28-84) 
Sec.  165  Accreditation  Criteria  (6-28-84) 
Sec.  170  Application  for  Laboratory 

Accreditation  (6-26-84) 
Sec  175  On-Site  Laboratory  Inspection  and 

Stove  Testing  Proficient^  Demonstration 

(6-26-84) 
Sec.  180  Accreditation  Application 

Deficiency,  Notification  and  Resolution 

(6-26-84) 
Sec  185  Final  Department  Review  and 

Certificate  of  Accreditation  (6-26-84) 
Sec.  190  Civil  Penalties,  Revocation,  and 

Appeals  (6-26-84) 

Division  28— Caaaral  Caaeoua  Emiseions 

Sulfur  Content  of  Fuais 
Sec.  005  Definitions  (3-1-72) 
Sec.  010  Residual  Fuel  Oils  (8-25-77) 
Sec.  015  Distillate  Fuel  Oils  (3-1-72) 
Sec  020  Coal  (1-29-82) 
Sec  02S  Exemptions  (3-1-72) 
General  Emission  Standards  for  Sulfur 

DioxMa 


Sec.  050  Definitions  (3-1-72) 
Sec.  055  Fuel  Burning  Equipment  (3-1-72) 
Sec.  300  Reid  Vapor  Pressure  for  Gasoline. 
except  that  in  Paragraph  (6)  only 
sampling  procedures  snd  test  methods 
specified  in  40  CFR  Part  80  are  approved 
(8-15-89) 

Division  23— Rules  for  Open  Bnniins 

Sec.  022  How  to  Use  These  Open  Burning 

Rules  (9-8-61) 
Sec.  025  Policy  (9-6-81) 
Sec  030  DefiniUons  (6-16-84) 
Sec.  035  Exemptions.  Statewide  (6-16-84) 
Sec.  040  General  Requirements  Statewide  (9- 

8-81) 
Sec.  042  General  Prohibitions  Statewide  (6- 

16-84) 
Sec  043  Open  Burning  Schedule  (6-16-64) 
Sec.  045  County  Listing  of  Specific  Open 

Burning  Rules  (9-8-81) 

Open  Burning  ProUtaitiona 

Sec.  055  Baker,  Gatsop,  Crook.  Curry. 

Deschutes,  Gilliam.  Grant.  Harney,  Hood. 

River.  )efferson.  Klamath,  Lake,  Lincoln, 

Malheur,  Morrow,  Sherman,  Tillamook, 

Umatilla,  Union.  Wallowa,  Wasco  and 

Wheeler  Counties  (9-8-81) 
Sec.  080  Benton.  Linn.  Marion.  Po\k.  and 

Yamhill  Counties  (6-16-84) 
Sec  065  Qackamas  County  (6-16-84) 
Sec  070  Multnomah  County  (6-16-64) 
Sec.  075  Washington  County  (6-16-84) 
Sec.  080  Columbia  County  (9-8-81) 
Sec.  065  Lane  County  (6-16-84) 
Sec.  090  Coos,  Douglas,  Jackson  and 

Josephine  Counties  (9-6-81) 
Sec.  100  Letter  Pernuts  (6-16-84) 
Sec.  105  Forced  Air  Pit  Incinerators  (9-8-81) 
Sec.  110  Records  and  Reports  (9-6-81) 
Sec.  115  Open  Burning  Control  Areas  (tJ-16- 

84) 

Division  24— Visibk  Emissiona 

Motor  Vehicle  Emission  Control  Inspection 
Test  Criteria,  Methods  and  SUndards 

Sec.  300  Scope  (4-1-85) 

Sec.  301  Boundary  Designations  (9-9-88) 

Sec.  305  Definitions  (4-1-85) 

Sec  306  Publicly  Owned  and  Permanent  Fleet 

Vehicle  Testing  Requirements  (12-31-83) 
Sec.  307  Motor  Vehicle  Inspection  Program 

Fee  Schedule  (6-1-81) 
Sec.  310  Light  Duty  Motor  Vehicle  Emission 

Control  Test  Method  (9-«-88) 
Sec.  315  Heavy  Duty  Gasoline  Motor  Vehicle 

Emission  Control  Test  Method  (12-31-83) 
Sec.  320  Light  Duty  Motor  Vehicle  Emission 

Control  Test  Criteria  (9-9-88) 
Sec.  325  Heavy  Duty  Gasoline  Motor  Vehicle 

Emission  Control  Test  Criteria  (9-0-88) 
Sec.  330  Light  Duty  Motor  Vehicle  Emission 

Control  Cutpoints  or  Standards  (im-SI) 

Subpart  (3)  (9-12-86) 
Sec.  335  Heavy  Duty  Gasoline  Motor  Vehicle 

Emission  Control  Emission  Standards  (9- 

12-66] 
Sec.  340  Criteria  for  Qualifications  of  Persons 

Eligible  to  Inspect  Motor  Vehicles  and 

Motor  Vehicle  Pollution  Control  Systems 

and  Execute  Certificates  (12-31-83) 
Sec.  350  Gas  Analytical  System  Licensing 

Criteria  (9-0-88) 
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Division  25 — Spedfic  Industrial  Standards 
Construction  and  Operation  of  Wigwam 
Waste  Bunian 

Sec.  005  Definitions  ( M-72) 

Sec.  010  Statement  ol  Policy  (a-1-72) 

Sec.  015  Authorizatic  n  to  Operate  a  Wigwam 

Burner  (3-1-72) 
Sec.  020  Repealed 

Sec.  025  Monitoring  t  nd  Reporting  (3-1-72) 
Hot  Mix  Asphalt  Plai  its 
Sec.  105  Definitions  ( 1-1-73) 
Sec.  110  Control  Faci  ities  Required  (3-1-73) 
Sec.  115  Other  Estab  ished  Air  Quality 

Limits  tions  (3-1-  73) 
Sec.  120  Portable  Hoi  Mix  Asphalt  Plants  (4- 

18-83) 
Sec.  125  Ancillary  So  jrces  of  Emission — 

Housekeeping  of  Plant  Facilities  (3-1-73) 

Primary  Aluminum  Plants 

Sec.  255  Statement  ol  Purpose  (6-18-82) 

Sec.  280  Definitions  ( (-18-82) 

Sec.  265  Emission  Stc  ndards  (6-18-82) 

Sec.  270  Special  Prob  em  Areas  (12-25-73) 

Sec.  275  Highest  and  Best  Practical  Treatment 

and  Control  Reqi  lirement  (12-25-73) 
Sec.  280  Monitoring  { 1-18-82) 
Sec.  285  Reporting  (6  18-82) 
Regulations  for  SiUHfe  Pulp  Mills 
Sec.  350  Definitions  (^23-80) 
Sec.  355  Statement  ol  Purpose  (5-23-80) 
Sec.  360  Minimum  En  lission  Standards  (5-23- 

80) 
Sec.  365  Repealed 

Sec.  370  Monitoring  a  nd  Reporting  (5-23-80) 
Sec.  375  Repealed 
Sec.  380  Exceptions  ( (-23-80) 
Laterite  Ore  Producti  m  of  Ferronickel 
Sec.  405  Statement  ol  Purpose  (3-1-72) 
Sec.  410  Definitions  ( 1-1-72) 
Sec.  415  Emission  Standards  (3-1-72) 
Sec.  420  Highest  and  Best  Practicable 

Treatment  and  CJontrol  Required  (3-1-72) 
Sec  425  Compliance  fechedule  (3-1-72) 
Sec.  430  Monitoring  a  nd  Reporting  (3-1-72) 
Division  28 — Rules  fc  r  Open  Field  Burning 

(Willamette  Valley) 
Sec.  001  Introduction  (7-3-84) 
Sec.  003  Policy  (3-7-J  4) 
Sec.  005  Definitions  (:  )-7-84) 
Sec.  010  General  Req  lirement  (3-7-84) 
Sec.  Oil  Repealed 
Sec.  012  Registration,  Permits,  fees.  Records 

(3-7-84) 
Sec.  013  Acreage  Lim  tations.  Allocations  (3- 

7-84) 
Sec.  015  Daily  Burain  ;  Authorization  Criteria 

(3-7-84) 
Sec.  020  Repealed 
Sec.  025  Civil  Penalti<  is  (3-7-84) 
Sea  030  Repealed 
Sec.  031  Burning  by  F  iiblic  Agencies  (Training 

Fires)  (3-7-84) 
Sec.  035  Experimental  Burning  (3-7-84) 
Sec.  040  Emergency  Burning,  Cessation  (3-7- 

84) 
Sec.  045  Approved  Alternative  Methods  of 

Burning  (Propan^  Flaming)  (3-7-84) 
Division  27— Air  PoUJition  Emergende* 
Sec.  005  Introduction  (10-24-83) 
Sec.  010  Episode  State  Criteria  for  Air 

Pollution  EmergeVicies  (10-24-83) 
Sec.  012  Special  Con<litions  (10-24-83) 


Sec.  015  Source  Emission  Reduction  Plans 

(10-24-83) 
Sec.  020  Repealed 
Sec  025  Regional  Air  Pollution  Authorities 

(10-24-83) 

Division  3fr— Spedfic  Air  Pollution  Control 
Rules  for  the  Medford-Ashland  Air 
Quality  Maintenance  Area 

Sec.  005  Purposes  and  Application  (4-7-76) 

Sec.  010  Definitions  (5-6-81) 

Sec.  015  Wood  Waste  Boilers  (10-29-40. 6- 

13-86) 
Sec.  020  Veneer  Dryer  Emission  Limitations 

(1-28-80) 
Sec.  025  Air  Conveying  Systems  (4-7-78) 
Sec.  030  Wood  Particle  Dryers  at 

Pariicleboard  Plants  (5-6-81) 
Sec.  031  Hardwood  Manufacturing  Plants  (5- 

6-81) 
Sec.  035  Wigwam  Waste  Burners  (10-29-60) 
Sec.  040  Charcoal  Producing  Plants  (4-7-78) 
Sec.  043  Control  of  Fugitive  Emissions  (4-18- 

83) 
Sec.  044  Requirement  for  Operation  and 

Maintenance  Plans  (4-18-83) 
Sec.  045  Compliance  Schedules  (4-18-83) 
Sec.  050  Continuous  Monitoring  (4-7-83) 
Sec.  055  Source  Testing  (4-7-78) 
Sec.  060  Repealed 
Sec.  065  New  Sources  (4-7-78) 
Sec.  070  Open  Burning  (4-7-78) 

Division  31-Ambient  Air  Quality  Standards 

Sec.  005  Definitions  (3-1-72) 

Sec.  010  Purpose  and  Scope  of  Ambient  Air 

Quality  Standards  (3-1-72) 
Sec.  015  Suspended  Particulate  Matter  (3-1- 

72) 
Sec.  020  Sulfur  Dioxide  (a-12-72) 
Sec.  025  Carbon  monoxide  (3-1-72) 
Sec.  030  Ozone  (1-29-82) 
Sec.  035  Hydrocarbons  (3-1-72) 
Sec.  040  Nitrogen  Dioxide  (3-1-72) 
Sec.  045  Repealed 
Sec.  050  Repealed 
Sec.  055  Ambient  Air  Quality  Standard  for 

Lead  (1-21-83) 
Prevention  of  Significant  Deterioration 
Sec.  100  General  (6-22-79) 
Sec.  110  Ambient  Air  Increments  (6-22-79) 
Sec.  115  Ambient  Air  Ceilings  (6-22-79) 
Sec.  120  Restrictions  on  Area  Classificatioru 

(6-22-79) 
Sec.  125  Repealed 
Sec  130  Redesignation  (6-22-79) 
3,2    Lane  Regional  Air  Pollution  Authority 

Regulationa  Title  11  Policy  and  General 

Provisions 
11-005     Policy  (8-2-72) 
11-010    Construction  and  Validity  (8-2-72) 
11-015    Definitions  (6-29-79)  .013  Air 

Conveying  Systems  (3-11-82) 

Htle  12  General  Duties  and  Powers  of  Board 

and  Director 
12-005    Duties  and  Powers  of  Board  of 

Directors  (6-29-79) 
12-010    Duties  and  Function  of  the  Program 

Director  (6-29-79) 
12-015    Civil  Penalties  (8-2-72) 
12-020    Advisory  Committee  (8-2-72) 
12-025    Confidential  Information  (8-2-72) 
12-025    Conflict  of  Interest  (9-9-88) 

Title  13  Enforcement  Procedures  (6-29-79) 
Title  20  Indirect  Sources 


20-100    Policy  and  Jurisdiction  (11-18-75) 

20-110    Definitions  (6-29-79) 

20-115    Indirect  Sources  Required  to  Have 
Indirect  Source  Construction  Permits  (6- 
29-79) 

20-120    Establishment  of  an  Approved 

Regional  Parking  and  Circulation  Plan(s) 
by  a  City,  County  or  Regional  Planning 
Agency  (6-29-79) 

20-125    Information  and  Requirements 
Applicable  to  Indirect  Source(8) 
Construction  Permit  Applications  Where 
An  Approved  Regional  Parking  and 
Circulation  Plan  is  on  File  (6-29-79) 

20-129    Information  and  Requirements 
Applicable  to  Indirect  Source(s) 
Construction  Permit  Application  Where 
No  Approved  Regional  Parking  and 
Circulation  Plan  is  on  File  (6-29-79) 

20-130    Issuance  or  Denial  of  Indirect  Source 
Construction  Permits  (6-29-79) 

20-135    Permit  Duration  (11-18-75) 

Title  21  Registration.  Reports  k  Test 

Procedures 
21-005    Registration  of  Sources  (6-2-72) 
21-010    Authority  to  Construct  (6-29-79) 
21-015    Submission  of  Plans  ft  Specifications 

(8-2-72) 
21-020    Notice  of  Approval  (8-2-72) 
21-025    Deviation  firom  Approved  Plans  or 

Specifications  (8-2-72) 
21-030    Order  Prohibiting  Construction — 

Order  Posting  (6-29-79) 
21-035    Notice  of  Completion  (8-2-72) 
21-040    Compliance  Schedule  (8-2-72) 
21-045    Source  Emission  Tests  (8-2-72) 
21-050    Upset  Conditions  (8-2-72) 
21-055    Records  (8-2-72) 
21-060    Restart  of  Existing  Sources  (8-2-72) 

Title  22  Permits,  except  for  Definition 

Number  7  "Dispersion  Techniques"  and 
Definition  Number  11  "Good  &igineering 
PracHce  Stack  Height"  (4-13-82) 

ntle  31  Ambient  Air  Standards 

31-005    General  (8-2-72) 

31-015    Suspended  Particulate  Matter  (8-2- 

72) 
31-025 
31-030 
31-035 
31-040 
31-045 


Sulfur  Dioxide  (8-2-72) 
Carbon  Monoxide  (8-2-72) 
Ozone  (7-12-83) 
Hydrocarbons  (8-2-72) 
Nitrogen  Dioxide  (8-2-72) 


Title  32  Emission  Standards 

32-005    General  (6-29-79) 

32-010    Restriction  in  Emission  of  Visible 

Air  Contaminant  (6-29-79) 
32-025    Exceptions— Visible  Air 

Contaminant  Standards  (8-2-72) 
32-030    Particulate  Matter  Weight  Standards 

(8-2-72) 
32-035    Particulate  Matter  Weight 

Standards — Existing  Sources  (8-2-72) 
32-040    Particulate  Matter  Weight 

Standards— New  Sources  (8-2-72) 
32-045    Process  Weight  Emission  Limitations 

(8-2-72) 
32-055    Particulate  Matter  Size  Standard  (8- 

2-72) 
32-060    Airborne  Particulate  Matter  (8-2-72) 
32-065    Sulfur  Dioxide  Emission  Limitations 

(8-2-72) 
32-100    Plant  Site  Emission  UmiU  Policy  ^9- 

14-82) 
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32-101    Requirement  for  Plant  Site  Emission 

Limits  (9-14-82) 
32-102    Criteria  for  Establishing  Plant  Site 

Emission  Limits  (9-14-82) 
32-103    Alternative  Emission  Controls 

(Bubble)  (9-14-62) 
32-104    Temporary  PSD  Increment 

Allocation  (9-14-82) 
32-600    Air  Conveying  Systems  (1-6-65) 
32-090    Other  Emissions  (8-2-72) 
Title  S3  Prohibited  Practices  and  Control  of 

Special  Clasaee 

33-020    Incinerator  and  Refuse  Burning 

Equipment  (8-2-72) 
33-025    Wigwam  Waste  Burners  (8-2-72) 
33-030    Concealment  and  Masking  of 

Emissions  (8-2-72) 
33-045    Gasoline  Tanks  (8-2-72) 
33-055    Sulfur  Content  of  Fuels  (8-2-72) 
33-060    Board  Products  Industries  (6-2-72) 
33-065    Charcoal  Producing  Plants  (5-15-79) 
33-070    Kraft  Pulp  Mills  (9-14-82) 

Title  36  Rules  for  Open  Outdoor  Burning  (1- 
30-60) 

Title  42  Rules  of  Practice  and  Procedure- 
Hearing  Procedure  (6-29-79) 
Title  44  Rules  of  Practice  and  Procedure  (6- 

29-79) 
Title  45  Rules  of  Practice  and  Procedure — 

Decision  and  Appeal  (6-29-79) 
Title  51  Air  Pollution  Emergencies 
51-005    Introduction  (8-2-72) 
51-010    Episode  Criteria  (8-2-72) 
51-015    Emission  Reduction  Plans  (6-2-72) 
51-020    Preplanned  Abatement  Strategies  (6- 

2-72) 
51-025    Implementation  (8-2-72) 
51-026    Effective  Date  (8-2-72) 

4.  Control  Strategies  for  NonattainntenI  Areas 

(1-86) 

4.1  Portland-Vancouver  AQMA-Total 
Suspended  Particulate  (12-19-80) 

4.2  Portland-Vancouver  AQMA-Carbon 
Monoxide  (7-16-62) 

4.3  Portland-Vancouver  AQMA-Ozone  (7- 
16-62) 

4.4  Salem  Nonattainment  Area-Carbon 
Monoxide  (7-79) 

45    Salem  Nonattainment  Area-Ozone  (9- 
19-60) 

4.6  Eugene-SpringHeld  AQMA-Total 
Suspended  Particulate  (1-30-81) 

4.7  Eugene-Springfield  AQMA-Carbon 
Monoxide  (6-20-79) 

4.8  Medford-Ashland  AQMA-Ozone  (1-65) 

4.9  Medford-Ashland  AQMA-Carbon 
Monoxide  (8-62) 

4.10  Medford-Ashland AQMAParticuIate 
Matter  (4-63) 

4.11  Grants  Pass  Nonattainment-Carbon 
Monoxide  (10-84) 

5.  Control  Strategies  for  Attainment  and 

Nonattainment  Areas  (1-66) 

5.1  Statewide  Control  Strategies  for  Lead 
(1-63) 

5.2  Visibility  Protection  Plan  (10-24-86) 

5.3  Prevention  of  Significant  Deterioration 
(1-86) 

6.  Ambient  Air  Quality  Monitoring  Program 

6.1  Air  Monitoring  Network  (1-88) 

6.2  Data  Handling  and  Analysis  Procedures 
(1-66) 


6J    Episode  Monitoring  (1-66) 
7.  Emergency  Action  Plan  (1-86) 
B.  Public  Involvement  (1-86) 
9.  Plan  Revisions  and  Reporting  (1-66) 
OAR  Chapter  629-43-043  Smoke 

Management  Plan  Administrative  Rule 

(12-12-86) 
Directive  1-4-1-601  Operational  Guidance  for 

the  Oregon  Smoke  Management  Program 

(12-66) 

[FR  Doc.  91-21860  Filed  9-12-91.  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 
[BPO-322-F] 
RIN  0938-AB68 

Medicare  Program;  Review  of 
Information  Collection  and 
Recordkeeping  Requirements  for 
Providers  of  Outpatient  Physical 
Therapy  and/or  Speech  Pathology 
Services 

agency:  Health  Care  Financing 
Administration  (HCTA).  HHS. 
action:  Final  rule. 

summary:  This  final  rule  changes 
several  regulations  to  reduce 
information  collection  and 
recordkeeping  requirements.  The 
requirements,  which  were  identified  by 
the  Office  of  Management  and  Budget, 
are  contained  primarily  in  the  Medicare 
conditions  of  participation  for  providers 
of  outpatient  physical  therapy  and 
outpatient  speech  pathology  services, 
and  the  Medicare  conditions  for 
coverage  of  the  services  of  physical 
therapists  in  independent  practice.  The 
purpose  of  this  rule  is  to  remove  or  make 
modification  of  those  information 
collection  and  recordkeeping 
requirements  and  to  explain  the  basis 
for  retaining  others. 

EFFECTIVE  DATE:  The  rules  are  effective 
October  15, 1991. 
FOR  FURTHER  INFOnMATION  CONTACT: 

Israel  Brauner,  (301)  g6e'4640. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3504(h})  and  implementing 
regulations  authorize  the  Office  of 
Management  and  Budget  (OMB)  to 
review  all  information  collection  and 
recordkeeping  requirements  in  Federal 
regulations.  OMB's  regulations  to 
implement  this  authority  are  at  5  CFR 
1320.14. 


Under  S  1320.14(f),  OMB  may  review 
agency  regulations  and  question 
whether  reporting  or  information 
collection  requirements  are  excessive. 
Questions  may  be  raised  about  existing 
regulations,  some  of  which  may  have 
been  in  place  prior  to  the  enactment  of 
the  Paperwork  Reduction  Act  of  1980  or 
publication  of  implementing  regulations, 
as  well  as  proposed  new  or  changed 
regulations.  When  an  OMB  question  is 
raised,  the  affected  agency  must  publish 
in  the  Federal  Register  a  notice 
informing  the  public  which  reporting 
burden  or  information  collection 
requirement  has  been  questioned  and 
solicit  comments  on  either  retaining  or 
revising  the  requirement.  The  agency 
also  informs  the  public  whether  OMB 
has  approved  continuation  of  existing 
requirements  during  the  time  needed  to 
consider  proposed  changes. 

In  a  review  of  collection  of 
information  requirements  for  Medicare 
providers  of  outpatient  physical  therapy 
and/or  speech  pathology  services, 
several  requirements  were  identified  as 
possibly  being  overly  prescriptive.  In 
accordance  with  the  requirements  of  5 
CFR  1320.14(f),  a  notice  was  published 
in  the  Federal  Register  on  August  9, 1985 
(50  FR  32238)  to  inform  the  public  of  this 
action  and  to  state  that  OMB  had 
granted  approval  for  continued 
application  of  the  requirements  in  the 
interim. 

On  December  31, 1986,  we  published 
in  the  Federal  Register  (51  FR  47266),  a 
proposed  rule  in  which  we  suggested 
removal  or  modification  of  certain 
information  collection  and 
recordkeeping  requirements,  and 
retention  of  others,  and  solicited  public 
comments  on  the  proposals  for 
elimination,  change  or  retention.  The 
requirements  identified  were  contained 
primarily  in  the  Medicare  conditions  of 
participation  for  home  health  agencies 
and  providers  of  outpatient  physical 
therapy  and  outpatient  speech 
pathology  services,  and  the  Medicare 
conditions  for  coverage  of  the  services 
of  independent  laboratories  and 
physical  therapists  in  independent 
practice. 

Since  publication  of  our  proposal,  a 
number  of  regulations  with  questioned 
information  collection  requirements 
were  significantly  revised,  usually  in 
response  to  legislation  affecting  the 
program  area  (see  53  FR  12010,  April  12, 
1988,  and  54  FR  38677  September  20. 
1989).  Any  information  collection 
requirements  in  those  regulations  were 
subject  to  OMB  clearance  under  5  CFR 
1320.14  and  that  action  superseded  our 
December  31, 1986  proposal. 
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In  response  to  th^  December  31. 1980 
proposed  rule,  we  teceived  34  timely 
items  of  correspondence  on  the  portion 
of  the  rule  that  pertained  to  outpatient 
physical  therapy  af  d  speech  pathology. 
Some  or  ail  of  the  (^nunents  made  by 
five  respondents  were  unrelated  to  the 
subject  matter  of  tlfe  proposed  revisions. 
These  conunent»  addressed  concerns 
about  timeframes  fpr  social/vocational 
reevaluatioB.  the  iiiiportance  of 
physicians'  certificiitions.  State  versus 
Federal  qualificatians  for  social 
workers,  whether  Home  health  agencies 
can  be  considered  public  health 
agencies,  how  homebound  status  is  met 
for  home  health  agencies,  and  the  timing 
of  progress  notes.  We  are  not 
responding  to  thosi  comments  in  tills 
regulation  because!  they  relate  to  issues 
and  requirements  outside  the  scope  of 
the  proposed  rule,  which  was  limited  to 
information  collection  issues. 

II.  CoHunents  and  ftesponses 

Two  commentert  generally  favored 
the  proposed  revisions  and  did  not  raise 
specific  concerns. 

The  comments  m  ade  by  three 
commenters  were  io  broad  and 
nonspecific  that  we  could  not  relate 
tliem  to  any  partici  iar  part  of  the 
proposed  revisions  These  comments 
expressed  the  viewjs  that  government 
regulations  are  too  restrictive  and 
unfair,  that  surveyor  criteria  are 
antiquated,  and  that  Medicare 
regulations  are  blatantly  discriminatoiy. 
The  remaining  coniments  and  our 
responses  are  discussed  below. 


IMI 


Section  405.1720(b\.  Condition  of 
Participation-Rehdtilitation  Program. 
Standard:  Arrangements  for  Social  or 
Vocational  Servicas. 

This  standard  pormits  rehabilitation 
agencies  to  provide  social  or  vocational 
adjustment  serviceis  under  a  written 
contract  with  othefs  (that  is.  other  than 
salaried  employee!),  provided  tlie 
agency  retains  responsibility  for.  and- 
control  and  supervision  of,  these 
services.  The  term$  of  tiie  contract  must 
be  specified  in 

Statutory  Basis 

The  introductoni  phrase  of  section 
1861  (p)  of  the  Soci«l  Security  Act  (the 
Act)  defines  "outpatient  physical 
therapy  aervicea"  as  services  fumisiied 
by  the  agency  "or  py  others  under  an 
arrangement  witlujand  under  the 
supervision  of."  such  agency.  Section 
1861(p)(4)(A)(v)  of  the  Act  requires  that 
each  clinic  or  agenfcy  meet  otbw.  health 
and  safety  requiretaents-  that  the- 
Socretary  finds  nefessarj;. 


t  detail 
is      I 


Proposal 

We  proposed  to  rev'ise  the  regulations 
by  removing  explicit  contractual 
requirements  such  as  ttie  geographic 
areas  in  which  services  are  to  be 
furnished,  the  completion  and 
submission  of  clinical  record 
information,  and  the  participation  in 
conferences  required  to  coordinate 
patient  care.  We  proposed  instead  to 
require  that  personnel  under  contract  be 
held  accountable  for  meeting  the  same 
agency  requirements  as  salaried 
personnel,  as  set  forth  in  42  CFR  part 
405,  subpart  Q,  and  that  theagency  be 
responsible  for  control  and  supervision 
of  services. 

Comment:  One  commenter  expressed 
concern  that  the  requirement  may 
conflict  with  the  conditions  of 
participation  for  skilled  nursing  facilities 
(SNFs)  that  require  SNFs  to  retain 
responsibility  for  social  and  vocational 
services  that  are  provided  to  their 
inpatients  under  contract 

Response:  New  requirements  for 
Medicare  SNFs  and  Medicaid  nursing 
facilities  (NFs)  are  effective  October  1, 
1990  (see  final  rules  published  February 
2. 1989  at  54  FR  5316  and  December  29, 
1989  at  54  FR  53611).  There  is  no 
conflict.  Under  the  new  requirements, 
S  483.45  requires  a  facility  that  does  not 
provide  specialized  rehabilitative 
services  needed  by  its  residents  to 
obtain  those  services  from  an  outside 
provider  in  accordance  with  §  483.75(j). 
A  rehabilitation  agency  could  be  the 
outside  provider.  Section  483.75{j) 
requires  a  Medicare  SNF  to  make 
arrangements  for  services  furnished  to 
its  residents  by  an  outside  resource. 
This  means  that  the  SNF,  rather  than  the 
rehabilitation  agency,  becomes 
responsible  as  the  provider  of  services. 
A  Medicaid  NF.  under  the  same  section, 
is  required  to  make  an  arrangement  or 
an  agreement  and  assume  responsibility 
for  obtaining  services  that  meet 
applicable  standards  and  principles,  and 
for  the  timeliness  of  the  services. 
Consequently,  when  a  Medicare  SNF  or 
Medicaid  NF  obtains  services  for  its 
residents  from  a  rehabilitation  agency 
as  an  outside  resource,  the  SNF  or  NF 
assumes  responsibility  for  the  services; 

In  addition,  although  the  commenter 
did  not  mention  hospitals,  sections 
1862(a)(14)  and  1866(a)(1)(H)  of  the  Art- 
require  that  a  Medicare  hospital  must 
make  arrangements  for  all  Medicare 
covered  services  (other  than  the  services 
of  physicians  and  certified  registered 
nurse  anesthetists)  furnished  to  its 
patients  by  an  outside  resource. 

The  basic  requirements  in  1 4a5;1720- 
that  a  rehabilitation  agency  provide 
"social  or  vocational  adjustment 


services  to  all  patienta  in  need  of  such 
services"  applies  only  to  the  agency's 
own  patients,  not  to  patients  of 
hospitals,  SNFs  or  NFs.  that  have  an 
arrangement  or  agreement  with  the 
agency  as  an  outside  resource.  In  the 
latter  case,  the  primary  provider  is 
responsible  for  seeing  that  the  needs  of 
its  patients  are  met.  We  are  adding  a 
clarifying  statement  to  remove  any 
confusion  on  this  point  Therefore,  the 
responsibility  required  in  %  406.1720(b) 
pertains  only  to  services  furnished  to  the 
agency's  own  patienta. 

Provisions  in  Final  Rule 

We  are  revising  proposed 
S  405.1720(b)  to  remove  the  6  numbered 
contract  requirements,  and  substituting 
a  general  statement  to  specify  the 
requirements  of  this  standard 

Section  405.1721(a).  Condition  of 
Participation-Arrangements  for  Physical 
Therapy  and  Speech  Pathology  Services 
to  be  Performed  by  Other  than  Salaried 
Organization  Personnel.  Standard: 
Contract  Provisions 

This  standard  contains  specific 
requirements  for  the  terms  of  a  contract 
under  which  an  organization  provides 
outpatient  physical  therapy  or  speech 
patholo^  services  under  an 
arrangement  with  others. 

Statutory  Basts 

Section  18ei(p){4)(A)(i)  of  the  Act 
requires  that  each  clinic  or  agency  have 
the  necessary  personnel  to  carry  out  the 
program  offered  Sections 
1861(p)(4)(A)(v)  and  (B)  provide  that  the 
clinics  and  agencies  must  meet  the 
health  and  safety  requirements  the 
Secretary  finds  necessary. 

Proposal 

We  proposed  to  delete  the  list  of 
contractual  provisions  and  instead 
require  that  all  nonsalaried  personnel 
furnishing  services  meet  the  same 
requirements  as  salaried  personnel.  We 
also  proposed  to  make  a  conforming 
change  to  this  section  to  make  it 
consistent  with  other  proposed  change* 
published  in  the  Federal  Register  on 
February  24, 1988  (5T  FR  6429)  that 
would  include  "podiatrist"  in  the 
definition  oP'physician." 

CommenL  One  commenter  expressed 
concern  about  the  requirement  that 
servioes  be  furnished  at  a  spedfioisite 
and  that  the  survey  verify  what 
equipment  is  available,  while  another 
commenter  eitproaoed.  owiCMti  that  ItMt 
much  time;i»  required  for  reviewing 
recordaand  keeping  recordanotnlated; 
to  patient  care  and  outcomes. 
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Response:  We  agree  that  parts  of 
S  405.1721(a]  concerning  the  site  of 
contracted  services  and  associated 
recordkeeping  appear  to  be  overly 
burdensome  and  unnecessary  in  terms 
of  assuring  patient  health  and  safety 
and  we  are  further  revising  this  section 
to  delete  paragraphs  (a)(4)  and  (a)(5). 
Requirements  for  adequate  facilities  and 
equipment  are  addressed  in 
S§  405.1718(b).  405.1719(b).  405.1724  and 
405.1732. 

Provisions  in  Final  Rule 

We  are  revising  the  content  of 
S  405.1721(a)  as  proposed,  and  in 
addition,  are  also  deleting  the 
recordkeeping  requirements  in 
paragraphs  (a)(4)  and  (a)(5)  of  that 
section.  For  editorial  clarity,  we  are 
designating  the  introductory  text  as 
paragraph  (a)  and  redesignating  existing 
paragraph  (a)  as  paragraph  (b). 

Since  the  clinical  records 
requirements  are  similar  for  both 
providers  and  independent  therapists, 
we  will  discuss  SS  405.1722  and  405.1736 
together. 

Section  405.1722.  Conditions  of 
Participation-Clinical  Records 

This  section  specifies  requirements  for 
maintaining  records  for  providers  of 
outpatient  physical  therapy  and  speech 
pathology  services. 

Statutory  Basis 

Section  1861(p)(4)(A)(iii)  of  the  Act 
requires  that  providers  of  outpatient 
physical  therapy  and  outpatient  speech 
pathology  services  must  maintain 
clinical  records  on  all  patients. 

Proposal 

We  planned  no  changes  to  S  405.1722, 
because  the  recordkeeping  requirements 
are  consistent  with  accepted  standards 
of  care.  However,  we  requested 
comments  on  which  of  the  requirements 
are  still  needed  to  ensure  that  medically 
necessary  services  of  acceptable  quality 
are  furnished  to  program  beneficiaries. 

Comment-  Three  commenters  objected 
to  the  requirements  that  clinical  records 
be  maintained  for  all  patients,  but  they 
did  not  specify  alternatives.  Two  other 
commenters  stated  that  clinical  records 
should  be  maintained  on  all  patients. 

Response:  We  believe  that  health  and 
safety  of  all  patients  can  be  assured 
only  if  adequate  clinical  records  are 
maintained.  As  noted  above,  this  view  is 
expressly  stated  in  the  statute  at  section 
1861(p)(4)(A)(iii).  which  excludes  any 
service  furnished  by  a  clinic  or 


rehabilitation  agency  unless  the 
provider  "maintains  clinical  records  on 
all  patients." 

Comment-  Two  commenters  objected 
to  the  requirements  pertaining  to 
maintaining  documentation  for  all 
patients,  in  that  individuals  participating 
in  other  insurance  programs  or  who 
submit  bills  to  private  pay  carriers  do 
not  need  to  have  their  documents 
reviewed  by  HCFA  personnel. 

Response:  We  disagree.  We  believe 
that  adequate  documentation  of  each 
patient's  condition  is  necessary  in  order 
to  ensure  the  health  and  safety  of  the 
patient.  Furthermore,  as  noted  earlier, 
the  recordkeeping  requirements  are 
consistent  with  accepted  standards  of 
care. 

Comment-  One  commenter  stated  that 
to  have  detailed  treatment  noted  for 
each  patient  visit  is  excessive, 
expensive  and  inappropriate.  The  state 
of  art  for  professional  documentation 
has  changed  over  the  last  decade  and 
documentation  every  two  weeks  of 
patients'  progress  would  be  more 
appropriate. 

Response:  This  comment  appears  to 
relate  to  the  requirement  that  the 
medical  record  contain  documentation 
of  the  care  and  services  provided. 
However,  we  do  not  believe  a  clinical 
record  would  be  adequate  if  it  did  not 
document  each  occasion  of  service. 
Progress  notes,  on  the  other  hand,  are 
only  required  to  be  completed 
periodically. 

Section  405.1736(b)  and  (d)  Condition  for 
Coverage-Clinical  Records.  Standard: 
Content  and  Standard:  Retention  and 
Preservation 

These  standards  specify  requirements 
for  the  content  and  retention  of  clinical 
records  by  physical  therapists  in 
independent  practice. 

Statutory  Basis 

Section  1861  (p)  of  the  Act  provides 
that  independently  practicing  physical 
therapists  must  meet  those  requirements 
that  the  Secretary  may  Tmd  necessary. 

Proposal 

We  planned  no  changes  to 
9  405.1736(b)  and  (d)  because  the 
recordkeeping  activities  described 
therein  are  consistent  with  accepted 
standards  of  practice.  Nevertheless,  we 
requested  comments  on  which  of  the 
requirements  may  still  be  necessary  to 
ensure  the  quality  and  appropriateness 
of  services  and  which  may  no  longer  be 
necessary.  The  majority  of  commenters 
shared  a  general  view  that  requirements 
for  specific  clinical  records 


documentation  of  physician  involvement 
should  not  be  applied  to  non-Medicare 
patients. 

On  March  28, 1990  (55  FR  11372).  we 
published  a  fmal  rule  that  revised  42 
CFR  405.1717  and  405.1733  to  remove  the 
requirements  that  physicians  provide 
the  referrals,  periodic  visits,  and 
direction  of  treatment  for  non-Medicare 
patients.  That  flnal  rule  was  based  on 
section  18ei(p)  of  the  Act,  as  amended 
by  section  8424  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  100-647).  Accordingly,  there  is 
no  need  for  further  revision. 

Provisions  in  Final  Rule 

We  did  not  propose  changes  to 
SS  405.1722  and  405.1736(b)  and  (d)  but 
merely  published  to  solicit  comments. 
No  changes  to  the  rules  are  required. 

III.  Regulatory  Impact  Statement 

Executive  Order  (E.0. 12291)  requires 
us  to  prepare  and  publish  a  fmal 
regulatory  impact  analysis  for  any  final 
regulation  that  meets  any  of  the  E.O. 
12291  criteria  for  a  "major  rule";  that  is. 
that  would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Stecretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  all 
physical  therapists,  and  all  providers  of 
outpatient  physical  therapy  and 
outpatient  speech  pathology  services  are 
treated  as  small  entities. 

We  examined  each  provision  in  this 
preamble  as  to  potential  effects  on 
affected  providers.  Several  changes  will 
benefit  providers  by  reducing  certain 
recordkeeping  requirements,  such  as 
those  relating  to  personnel  records  and 
contractual  provisions.  However,  we  are 
retaining  those  currently  existing 
requirements  we  believe  are  necessary 
to  assure  compliance.  The  time  and 
manpower  required  by  providers  during 
the  survey  process  to  demonstrate 
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compliance  with  the  retained 
requirements  will  be  minimal. 

Therefore,  we  hav  b  determined  that 
this  final  rule,  in  its*  If.  wUl  not  produce 
any  effects  that  will  meet  any  of  the 
critena  of  E.0. 12291 ..  For  the  same 
reasons,  we  have  dt  lermined  and  the 
Secretary  certifies  t  lat  this  final  rule 
will  not  have  signifi  ::ant  effect  on  a 
substantial  number  of  small  entities. 
Thus,  a  reguiatoi7  ikipact  analysis  under 
E.0. 12291  and  a  rej  ulatory  flexibility 
analysis  under  the  I  FA  are  not  required. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepan  a  regulatory 
analysis  if  a  final  ru  e  may  have  a 
significant  impact  oi  i  the  operations  of  a 
substantial  number  )f  small  rural 
hospitals.  Such  an  a  lalysis  must 
conform  to  the  pruv  sions  of  section  604 
of  the  RFA.  For  pur^  oses  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  a»  a  h  sspital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  (M^A)  and  has  fewer 
than  50  beds. 


We  are  not  prepa' 
statement  since  we 
and  the  Secretary 
final  rule  will  not  h( 
economic  impact  or 
substantial 
hospitals. 


ing  a  rural  impact 
lave  determined, 
cf  rtifies,  that  this 
ve  a  significant 
the  operations  of  a 
numberlof  small  rural 


IV.  Infoimation  Colection  Requirement 

Sections  405.1720  and  405.1721  of  this 
rule  contain  inform  ition  collection 
requirements  subjett  to  the  Office  of 
Management  and  B  iidget  review  under 
to  the  Paperwork  R  jduction  Act  of  1980 
(44  U.S.C.  3501).  Th  jse  requirements  will 


be  sent  to  0MB  for 


review,  and  a  notice 


will  be  published  ii .  the  Federal  Register 
after  approval  is  ot  tained. 

List  of  Subiects  in '  2  CFR  Part  405 

Administrative  p  ractice  and 
procedure.  Certific  ition  of  compliance. 
Clinics,  Contracts  ^Agreements),  End- 
Stags  Renal  Diseaae  (ESRD],  Health 
.care.  Health  facilit  es.  Health 
maintenance  orgaii  izations  (HMO). 
Health  professions  Health  suppliers. 
Home  health  agenaies.  Hospitals, 
Inpatients.  Kidney  diseases, 
Laboratories,  Medicare.  Nursing  homes. 
Onsite  surveys,  Oqtpatient  providers. 
Reporting  and  Recordkeeping 
requirements,  Rura  1  areas.  X-ray». 


For  reasons  set 
42  CFR  chapter  IV 
amended  as  follov 


orth  in  the  preamble, 
part  405,  subpart  Q  is 
s: 


PART  405-f  EDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  O— Condition*  of 
Participation:  CHnics,  R«habiUtation 
AgMwiea,  and  Public  Health  Aganciae 
as  Providars  of  Outpatient  Ptiysical 
Therapy  and/or  Spaach  Pathology 
Servicas;  and  Conditions  for 
Coverage:  Outpatient  Ptiysical 
Therapy  Servicaa  Furnished  by 
Physical  Therapists  in  Independent 
Practice 

Subpart  Q^Amendadl 

1.  The  authority  citation  for  subpart  Q 
continues  to  read  as  follows: 

Audiorily:  Sees.  1102. 1861(p),  and  1871  of 
the  Social  Security  Act  (42  U.S.C  1302. 
1395x(p).  1396hh). 

2.  In  5  405.1720.  the  introductory  text 
and  paragraph  (b)  are  revised  to  read  as 
follows: 

§  40S.  1 720    ComMtiofi  of  participatkMt- 
rehabiUtatlon  program. 

At  a  minimum,  a  rehabilitation  agency 
provides  physical  therapy  or  speech 
pathology  services,  and  a  rehabilitation 
program  that  in  addition  to  physical 
therapy  or  speech  pathology  services, 
includes  social  or  vocational  adjustment 
serx'ices  to  all  its  patients  in  need  of 
such  services  by  making  provision  for 
special,  qualified  staff  to  evaluate  the 
social  or  vocational  factors  involved  in 
a  patient's  rehabilitation,  to  counsel  and 
advise  on  social  or  vocationsd  problems 
arising  from  the  patient's  illness  or 
injury,  and  to  make  appropriate  referrals 
for  required  services. 

When  hospitals,  skilled  nursing 
facilities,  or  Medicaid  nursing  facilities 
obtain  services  for  their  patients  from 
the  agency  this  requirement  does  not 
apply  to  those  patients. 
♦        **♦•♦» 

(b)  Standard:  Arrangements  for  social 
or  vocational  services.  If  a  rehabilitation 
agency  does  not  provide  social  or 
vocational  adjustment  services  through 
salaried  employees,  it  may  provide  such 
adjustment  services  by  means  of  a 
written  contract  with  others  who  must 
meet  the  same  requirements  and 
responsibilities  as  salaried  personnel  as 
set  forth  in  this  subpart.  The  contract 
must  specify  the  period  of  time  the 
contract  is  to  be  in  effect  and  the 
manner  of  termination  or  renewal,  and 
provide  for  retention  by  the  agency  of 
responsibility  for,  and  control  and 
supervision  of.  the  services. 

3.  Section  405.1721  is  revised  to  read 
as  follows: 


§405.1721    CondttkMi  of  particlpation- 
arrangemento  for  physical  thorapy  and 
spMCti  pathology  sarvtces  to  b«  perf  ormatf 
by  othar  than  taiarled  organization 
personnel. 

(a)  Conditions.  When  an  organization 
provides  outpatient  physical  therapy 
and/or  speech  pathology  services  under 
an  arrangement  with  others,  such 
services  are  to  be  furnished  in 
accordance  with  the  terms  of  a  written 
contract  which  provides  for  retention 
by  the  organization  of  professional  and 
administrative  responsibility  form  and 
control  and  supervision  of.  such 
services. 

(b)  Standard:  Contract  provisions.  The 
terms  of  the  contract 

(1)  Require  that  personnel  furnishing 
services  must  meet  the  same 
requirements  as  salaried  personnel  as 
set  forth  in  this  subpart: 

(2]  Specify  the  financial  arrangements 
that  provide  that  the  contracting  outside 
resource  may  not  bill  the  patient  or  the 
health  insurance  program  for  covered 
services  (because,  pursuant  to  section 
1881(w)(l)  of  the  Act  (42  U.S.C 
1395x(w)(l)),  covered  services  furnished 
under  arrangements  must  be  billed 
through  the  provider  exclusively  and 
receipt  of  payment  by  the  provider  for 
such  services  on  behalf  of  an  entitled 
individual  discharges  the  liability  of 
such  individual  or  any  other  person  to 
pay  for  such  services);  and 

(3)  Specify  the  period  of  time  the 
contract  is  to  be  in  effect  and  the 
manner  oi  termination  or  renewal. 

(Catalog  of  Federal  Domestic  Aaeistance 
Program  No.  13.774.  Medicare-Supplementary 
Medical  Insurance  Program) 

Dated:  March  11. 1981. 
Gail  R.  Wileiuky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  May  18. 19B1. 
Louis  W.  SulUvan. 
Secretary. 

(PR  Doc.  91-21802  Filed  9-12-01;  8i45  am). 
■LIMS  CODE  41»-*1HI 
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Medicare  Program;  Explanation  of 
EnroUee  Rights  and  Other  Provisions 
AppNeabte  to  Health  Maintenance 
Organiatlons  and  Competltiva 
Medical  Plana 

AOENCV:  Health  Care  Financing 
Administration  (HCFA),  HHSi 
ACnON:  Final  rule. 
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•UMMAItV:  This  rule  revises  current 
Medicare  requirements  relating  to  health 
maintenance  organizations  and 
competitive  medical  plans.  It  e)ifnin»tes 
the  requirement  that  an  orgaoization 
enroll  two  new  Medicare  beneficiaries 
fbr  each  present  Medicare  enroltee 
converted  fi-om  a  cost  to  a  risk  contract 
(the  "two-for-oae"  rule),  expands  the 
amount  and  type  of  information  which 
an  organization  must  provide  to 
enroUees.  and  requires  annual  notice  of 
enroITees'  rights  under  the  plan.  This 
rule  also  authorizes  HCFA  to  terminate 
a  conlract  with  an  organization  for 
noncoa^iliance  with  the  composition  of 
enroHflwnt  standard  requiring  that  no 
more  than  50  percent  of  an 
organization's  membership  be 
comprised  of  Medicare  or  Medicaid 
enroUces  (hereinafter  referred  to  as  the 
"50/50  rale")  and  atidiorizes  sanctions 
when  an  organization  fails  to  comply 
with  the  50/50  rule  or  the  teems  of  any 
waiver  or  exception  to  that  rule. 
These  provi^ons  conform  our 
regulations  with  changes  made  by  the 
Omnibus  Budget  Reconciliation  Acts  of 
1986. 1987  and  198a 
EFFECnvi  DATi:  Thesc  regulations  are 
effective  October  15, 1991,  except  for  the 
deHnition  of  "affiliated  organization"  at 
S  417.401,  wluch  is  effective  Septeiober 
14,1902. 

row  FUNTHER  INFORMATION  CONTACT: 
Joan  Mahanes  at  (301)  966-4642  for  two- 
for-oae  nrie.  and  explanation  of  enroflee 
rights.  Jean  LeMasurier  at  (202)  619-2070 
for  50  percent  composition  of  enrollment 
nt\e. 

SUPFtEMENTANY  INFORMATION: 

I.  Backgrawid 

A.  General 

Section  1876  of  the  Social  Security  Act 
(the  Act)  as  amended  b>'  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
fTEFRA).  Public  Law  97-24&  provides 
for  Medicare  payment  on  a 
predetermined,  per  capita  basis  to 
eligible  organizations  that  have  entered 
into  risk  contracts  with  HCFA,  af^  for 
payiaent  on  an  interim  basis  subtect  to 
annual  adjustments  based  on 
reasonable  costs  to  eligible 
orgfljoizations  that  have  reasonable  cost 
contracts.  The  defiaition  of  an  eligible 
organization  includes  healtk 
maintenance  organizations  (HMOs)  that 
have  been  Federally  quabfied  under  title 
XIII  of  the  Public  Health  Service  (PHS) 
Aat,  and  competitive  medical  plans 
(CMPs)  that  meet  the  requirements  of 
section  1876(b)(2)  of  the  Act.  Eli^bte 
organizations  which  choose  to  contract 
on  a  risk  basis  assume  financial  risk  fbr 
providing  health  care  services  to 


enrolled  members,  in  exchange  for  a 
prospectively  determined  periodic 
payment  made  by  the  member  or  on  the 
member's  behalf.  Medicare  eivoUees  of 
organizatiaos  with  risk  contracts 
generally  are  required  to  receive 
covered  services  only  through  the 
organization,  except  for  emergency 
services  and  urgently  needed  out-of- 
area  services.  Medicare  enrollees  of 
organizations  with  cost  contracts  may 
receive  covered  services  through  the 
organization  or  through  any  other 
Medicare  qualified  provider  or  supplier. 

B.  Twtyfor-Ont  Rule 

SecHon  114lcl(2)(A)  of  TEFRA 
provided  that  I^Os  that  had  enrolled 
individuals  under  an  existing  cost 
contract  could  convert  such  individuals 
to  enrollment  under  a  new  risk  contract 
only  under  limited  circumstances.  This 
provision,  knoi»vn  as  the  two-for-one 
rule,  required  the  organization  to  enroll 
two  ~new"Medicare  errroHees  under  its 
risk  contract  for  each  "current  non-risk 
Medicare  enroflee"  it  converted  to 
enrollment  under  the  risk  provisions  of 
its  contract.  As  defined  in  section 
114(c)(2)(D)  of  TEFRA.  a  Medicare 
enroUee  was  "new"  if  the  individoal 
was  not  enrolled  in  the  organization 
either  prior  to  the  time  that  the 
organization  entered  into  a  risk  contract 
or  prior  to  the  time  that  the  individual 
became  entitled  to  Medicare. 
Regotations  implementing  the  two-for- 
one  rule  and  the  established  procedures 
for  conversion  are  at  42  CFR  417.446. 
The  Omnibus  Budget  Reconciliation  Act 
of  1986  (OBRA  88),  Public  Law  99-509, 
repealed  thie  conversion  requirement. 

C.  Enrollment  Restrictions 

Section  1876(c)(3XB)  of  the  Act 
provides  that  an  eligible  Medicare 
beneficiary  may  enroll  with  an  eligible 
organizaUon  which  has  a  contract  with 
Medicare  in  the  manner  prescribed  in 
regulations  and  may  terminate  his 
enrollment  with  the  organization  as  of 
the  beginning  of  the  first  calendar  month 
after  the  beneficiary  requests  that  his 
enrollment  be  terminated. 

D.  Enroflee  Rights 

Section  1876(c)(3)(C)  of  the  Act 
provides  that  the  Secretary  may 
prescribe  the  proceduress  and 
comfrtions  under  which  an  ehgible 
organization  under  contract  with  HCFA 
may  advarttse  its  prodoct  and  enroll 
eligible  Medicare  beneficiaries.  Prior  to 
OBRA  86b  there  were  no  specific 
statutory  provisions  pertaining  to 
disclosure  of  benefits,  services  and 
patient  rigMs  for  Medicare  benefidartes 
enrolling  in  an  HMO  or  CMP,  altbou^ 
our  regulations  at  42  CFR  417^436  require 


that  the  organization  maintain 
membership  rules  explaining  certain 
matters,  such  as  procedures  for  paying 
premiums  and  other  charges  and  for 
obtaining  services  from  the  organization. 
The  membership  rules  must  also  explain 
the  organization's  procedures  for 
hearing  and  resolving  grievances 
between  the  organization  (including  any 
entity  or  individual  through  which  the 
organization  provides  health  care 
services)  and  enrolled  Medicare 
beneficiaries,  as  reqmred  by  section 
1876(c)(5)(A)  of  the  Act.  Our  regulations 
also  require  that  the  organization 
provide  a  copy  of  the  rules  to  each 
Medicare  enrollee  and  that  it  notify 
enroHees  at  least  30  days  prior  to  any 
change  in  the  rules. 

Section  4011(b]  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  87). 
Public  Law  100-203,  amended  section 
1876(c)(3)  of  the  Act  by  requiring  that 
organizations  with  risk  contracts  notify 
individuals  considertrtg  enrollment  or 
already  enroHed  with  the  organization 
of  the  organization's  option  to  terminate 
or  fail  to  renew  the  contract  at  the 
conclusion  of  its  term,  and  that  non- 
renewal of  the  contract  may  result  in 
termination  of  the  individual's 
enrollment  in  the  organization. 

£.  Fifty  Percent  Composition  of 
Enrollment 

Section  1876(f)  of  the  Ad  requires  that 
an  HMO  or  CMP  with  a  Medicare 
,  contract  maintain  an  enrollment 
consisting  of  no  more  than  50  percent 
Medicare  beneficiaries  and  Medicaid 
recipients.  Prior  to  the  enactment  of 
OBRA  86,  this  section  also  authorized 
the  Secretary  to  modify  or  waive  the  50/ 
50  rule  if  he  or  she  determined  that 
special  circumstances  warranted  a 
modification  or  exception  and  the 
organization  was  making  reasonable 
efforts  to  enroll  individuals  not  entitled 
to  Medicare  or  Medicaid  Regulations  at 
42  CFR  417.413  implemented  the 
statutory  requirement  for  composition  of 
enrollment  and  the  waiver  or  exception 
authority. 

U.  Notice  of  Proposed  Rulemaking 

On  July  22, 1988  we  published  a 
proposed  rule  with  a  60  day  comment 
period  (53  FR  27718)  that  would  revise 
subpart  C  of  42  CFR  part  417.  The 
prop>osed  rule  would  incorporate  OBRA 
86  and  OBRA  87  provisions  essentially 
without  elaboration  and  make 
additional  clarifying  revisions.  Briefly, 
these  proposed  changes  to  the 
regulations  would — 
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Two-fcr-One  Rut 

•  Delete  all  re 
one  rule. 


erence  to  the  two-for- 


Enrollment  Resti  ictions 

•  Require  orga  nizations  converting 
from  a  cost  to  a  i  isk  contract  to  inform 
current  non-risk  i^edicare  enrollees 
within  60  days  of  signing  a  risk  contract 
of  their  right  to  rtmain  as  cost  members 
until  HCFA  deteimines,  for 
administrative  raasons  or  because  there 
are  fewer  than  75  current  nonrisk 
Medicare  enrolleps  remaining  in  the 
organization,  that  remaining  cost 
enrollees  must  be  covered  under  the  risk 
provisions  of  the  contract.  Current 
nonrisk  Medicars  enrollees  must  also  be 
informed  of  their 
time  to  a  risk  enr  ailment 


right  to  convert  at  any 


Composition  oft  nrollment 

•  Provide  that  HCFA  may  waive 
compliance  with  composition  of 
enrollment  requiijements  for  an 
organization  where  Medicare 
beneHciaries  and  Medicaid  recipients 
constitute  more  t  jan  50  percent  of  the 
population  in  the  geographic  area. 

•  Provide  a  wa  iver  of  the  composition 
of  enrollment  reqiiirements  for  a 
government  own*d  and  operated 
organization  that  has  taken  and  is 
making  reasonab  e  efforts  to  enroll 
individuals  who  i  ire  not  entitled  to 
Medicare  or  Med  caid.  Such  a  waiver 
may  not  exceed  a  period  of  up  to  three 
years  after  the  ds  te  the  organization 
hrst  enters  into  a  Medicare  contract. 

•  Specify  that  m  organization  which 
has  received  a  wuiver  or  exception  to 
the  composition  (  f  enrollment  rule  on  or 
before  October  2  ,  1986  may  continue  its 
waiver  or  except  on  if  it  makes 
reasonable  effort  i  to  meet  scheduled 
enrollment  goals  approved  by  HCFA. 

•  Specify  and  describe  the  sanctions 
that  HCFA  may  apply  against  an 
organization  not  In  compliance  with  the 
composition  of  enrollment  rule  prior  to 
instituting  terminetion  proceedings. 

•  Specify  that  HCFA  may  terminate 


contract  if  the 
not  substantially 


an  organization's 
organization  doei; 
comply  with  the  (  omposition  of 
enrollment  requii  ements. 

Enrollee  Rights 

•  Require  orga  lizations  to  inform 
eligible  individua  Is  in  their  marketing 
materials  that  th(  organization's 
contract  with  HC  "A  is  subject  to 
termination  at  anj'  time  during  the  year, 
or  to  nonrenewal  at  the  expiration  of  the 
contract's  term,  and  that  termination  or 
expiration  and  nc  nrenewal  of  an 
organization's  co  meet  will  result  in 
termination  of  an| individual's 
enrollment 


IMI 


•  Add  additional  requirements  to 
make  clear  that  a  copy  of  the 
membership  rules  must  be  furnished  to 
each  Medicare  enrollee  at  the  time  of 
enrollment  and  at  least  annually 
thereafter. 

•  Require  that  the  membership  rules 
include  an  explanation  of  the  benefits 
provided  by  the  organization,  the 
amount  of  any  premium  or  other  charges 
imposed  on  the  beneficiary,  restrictions 
on  coverage  for  non-emergency  services 
that  are  not  received  through  the 
organization,  the  organization's 
coverage  of  emergency  services  and 
services  which  are  urgently  needed 
while  the  enrollee  is  absent  from  the 
organization's  geographic  area,  and 
appeal  rights  of  enrollees. 

•  Require  that  membership  rules  state 
that  the  organization's  contract  with 
HCFA  may  be  terminated,  either  by 
HCFA  or  the  organization,  for  various 
reasons  such  as  failure  by  either  party 
to  renew  the  contract  at  the  expiration 
of  its  term,  and  that  beneficiaries  will,  if 
the  contract  is  terminated,  be  terminated 
as  well  as  from  their  enrollment  in  the 
organization. 

Clarifications  of  Previous  Regulations 

•  Define  extended  absence  firom  the 
organization's  geographic  area  as  absent 
for  a  period  of  more  than  90  days  but 
less  than  one  year. 

•  Clarify  that  the  exception  permitting 
continued  enrollment  of  beneficiaries 
during  an  extended  absence  is  available 
to  all  CMPs.  but  only  to  those  Federally 
qualified  HMOs  that  are  affiliated  with 
another  eligible  organization  serving  the 
geographic  area  where  the  beneficiary 
will  be  located  temporarily. 

•  Define  an  "affiliated  organization," 
for  purposes  of  the  exception  permitting 
continued  enrollment  of  beneficiaries 
during  an  extended  absence,  as  an 
organization  which  has  a  contract  under 
section  1876  of  the  Act,  and  (1)  is  under 
the  common  ownership  or  control  of 
another  organization  seeks  to  retain 
absent  members,  or  (2)  has  written 
agreement  in  effect  with  that 
organization  to  furnish  items  and 
services  to  enrollees  who  are  on  an 
extended  absence  fi-om  the  geographic 
area  of  the  original  organization. 

III.  Analysis  of  and  Response  to  Public 
Comments 

In  response  to  the  July  22, 1988 
proposed  rule,  we  received  eight  timely 
items  of  correspondence.  The  comments 
were  from  groups  health  associations,  a 
medical  school,  health  insurance  plans 
and  a  law  firm.  A  summary  of  these 
comments  and  our  responses  to  them 
are  discussed  below: 


A.  Two-for-One  Rule 

We  received  no  public  comments  on 
this  area. 

B.  Enrollee  Rights 

Comment:  One  commenter  suggested 
that  5  417.436(a)  be  revised  to  state  that 
organizations  should  maintain 
membership  rules  "for  any  other  matters 
related  to  membership  which  HCFA 
may  prescibe"  rather  than  "any  other 
matters  that  HCFA  may  prescribe", 
because  this  modification  more 
accurately  states  the  intended  scope  of 
this  provision  "which  assures  rules 
which  are  reasonable  and  necessary  for 
the  member  to  make  well  informed 
decisions". 

Response:  We  do  not  agree  that  such 
a  modification  is  necessary.  We  do  not 
intend  to  require  plans  to  include  in 
membership  rules  matters  which  are  of 
no  interest  or  utility  to  Medicare 
enrollees,  but  we  want  to  assure  that  the 
scope  of  membership  rules  includes  all 
matters  which  Medicare  enrollees  need 
to  know. 

Comment-  One  commenter  stated  that 
it  is  meaningless  to  include  premium 
information  in  membership  rules 
because,  for  enrollees  who  are  also 
enrolled  under  another  group,  the 
operative  figure  would  be  the  actual  out* 
of-pocket  expenses  for  the  enrollee,  and 
that  figure  would  vary  depending  on  the 
group's  contribution  and/or  the  benefit 
level  selected  by  or  for  the  enrollee.  The 
commenter  suggested  that  membership 
rules  simply  state  the  source  from  which 
the  permium  amount  could  be  obtained. 

Response:  As  a  result  of  this  comment 
we  have  reevaluated  our  proposal. 
Section  187e(c){3)(E)  of  the  Act  does  not 
require  that  premium  information  be 
included  in  membership  rules. 
Therefore,  we  are  accepting  the 
recommended  change  and  revising 
!  417.436  to  permit  organizations  to  omit 
the  actual  premium  from  the 
membership  rules,  if  it  is  not  feasible  to 
include  it.  as  long  as  the  source  for  the 
information  is  clearly  identified  and  a 
telephone  number  is  included.  However, 
this  change  does  not  affect  the 
organization's  obligation  to  inform 
HCFA  and  enrollees  of  changes  to  the 
premium  in  a  timely  fashion,  as  required 
by  S  417.436(c). 

Comment-  One  Commenter  requested 
clarification  of  HCFA's  requirement  that 
enrollees  be  informed  of  any  services 
that  the  organization  chooses  to  furnish 
outside  of  the  organization's  own 
providers. 

Response:  As  requested,  we  are 
clarifying  S  417.436(a)(5)  to  include  an 
additional  example  of  the  services 
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which  should  be  disdosed. 
Orgairizatiom  contracting  on  a  risk 
basis  most  disclose  any  exceptions  to 
the  lock-in  restriction  permitted  under 
S  417.44a.  sticb  as,  any  that  may  apply  in 
a  "preferred  provider  organization,** 
which  permits  members  to  choose  to 
receive  specified  services  from 
providers  with  whom  the  otganization 
does  not  have  arrangements. 

Comment-  One  commenter  stated  that 
HCFA's  requirement  that  plans  include 
in  membership  ndes  the  fact  that  the 
organization's  contract  with  the 
Medicare  program  may  end  may  be 
confusing  to  beneficiaries  who  have 
coverage  from  a  groop  contract  as  well 
as  from  the  Medicare  contract.  The 
organization  suggested  that  continuing 
coverage  imder  other  contract  should  be 
described  as  wet). 

Response:  We  have  no  objection  to 
inclucUng  additional  information  not 
strictly  pertinent  to  the  Medicare 
contract  in  the  membership  rules,  as 
long  as  the  information  will  alleviate 
confusion  among  enroQees.  and  as  long 
as  the  organization  submits  the  language 
for  review  according  to  S  417.436(c). 

C.  Fifty-percent  Composition  of 
Enrollment  Requirement 

Comment:  One  commeater  staled  that 
there  are  certain  factors  beyond  its 
control  which  may  cause  the 
organization  to  violate  the  rule  requiring 
that  no  more  than  50  percent  of  an 
organization's  members  be  comprised  of 
Medicare  and  Medicaid  enroHees.  For 
instance,  an  employer  group  could  drop 
the  plan  without  sufficient  notice,  the 
expected  number  of  commercial 
enrollees  could  fail  to  enroll,  or  a  higher 
number  of  retirees  of  a  commercial  plan, 
who  are  also  Medicare  beneficiaries, 
could  enroll  in  the  plan.  The 
organization  requested  that  Medicare 
beneficiaries  who  are  members  of 
employer  group  health  plans  or  other 
commercial  groups  be  permitted  to 
enroll  even  though  the  plan  is  in 
violation  of  the  50/50  rule. 

Response:  The  50/50  rule  affords 
protections  to  all  Medicare  beneficiaries 
whether  they  are  enrolled  in  an  HMO  or 
CMP  through  nu  employer  plan  or  on 
their  own.  These  protections  would  be 
nnlhfied  if  group  members  were  allowed 
to  enroll  in  violation  of  the  50/50  nde. 

While  we  intend  to  enforce  the  50/50 
rule  as  required  by  the  law,  we  do  not 
intend  to  impose  sanctions  arbitrarily.  If 
an  organization  inadvertently  violates 
the  50/50  rule,  it  should  noti^  HCFA 
immediately  and  advise  HCFA  of  how  if 
intends  to  rectify  the  violation,  such  as 
closing  Medicare  enrothnentor  seeking 
more  commerctat  enroRees. 


Comment  One  comoienter  questioned 
the  provision  of  i  417.313(d)(Z)(ii)  which 
states  that  a  waiver  of  the  50/50  rule  for 
organizations  which  are  owned  and 
operated  by  •  govemraent  entity  may 
not  be  extended  beyond  3  years,  since 
the  statute  at  section  1876(0(2]  of  the 
Act  does  not  prohibit  extensions  of  the 
waiver. 

Response:  We  disagree.  The  statute 
clearly  states  that  the  Secretary  nay 
waive  the  requirement  "only"  with 
respect  to  the  first  three  contract  years, 
thus  implicitly  prohibiting  any 
extensions. 

IX  Tetminatioa  of  Contract  for  Failure 
to  Comply  with  50/50  Rule 

Comment  Several  commenters 
questioned  HCFA's  authority  to 
termimte  Hi*  contract  of  a  plan  that 
substantially  fails  to  meet  the  50/50  rule 
or  the  terms  of  any  waiver  or  exception 
to  that  rule.  The  commenters  stated  that 
such  a  termination  goes  beyond  the 
legislative  intent  and  is  an  excessive 
penalty. 

Response:  The  requirement  in  section 
1876(f)  of  the  Act  is  that  an  organization 
must  meet  the  50/50  requirement.  Under 
the  plain  language  of  section 
1876{IK1KC)  of  the  Act.  the  Secretary  is 
expressly  authorized  to  terminate  the 
contract  of  any  organization  that 
substantially  fails  to  comply  with  the 
requirements  of  section  1876(f).  If  an 
organization's  failure  to  comply  with  the 
rule,  or  the  conditions  of  any 
modification  or  waiver  of  the  rule,  is 
determined  to  be  insubstantial.  HCFA 
may  take  interim  sanctions  permitted 
under  the  law,  Le.,  suspension  of 
enrollment,  under  the  provisions  of 
section  1876(f)(3)  of  the  Act.  Suspension 
of  enrollment  protects  beneficiaries 
enrolled  in  the  organization  by 
preventing  the  violation  of  the  50/50  rule 
from  beconuDg  worse.  If  the  violation  is 
so  substantial  that  suspension  of 
eBfoUnetit  will  not  make  a  significant 
improvement  termination  of  the 
contract  is  the  only  other  method 
available  to  HCFA  to  protect 
beneficiaries  from  the  effects  of  an 
organization's  failure  to  comply  with 
contract  conditions. 

Comment  One  commenter  requested 
that  HCFA  be  more  specific  concerning 
the  requirement  that  organizations 
"avbatantiaHy"  meet  the  50/50 
composition  of  emrothnent  requirement 
and  give  examples  of  what  efforts  to 
meet  the  50/50  requirement  HCFA 
would  find  '•reasonable." 

Response:  The  number  of  Medicare 
and  Medicaid  recipients  enroRed  hi  an 
orgenesatton  stiowld  never  be  above  50 
percent  of  the  total  enrolled  pop«latien 
in  order  to  meet  the  50/50  rule,  as 


required  under  section  1876(f)  of  the  Act 
The  organization  must  ensure  that  this  is 
the  case  and  must  notify  HCFA  when  it 
is  in  jeopardy  of  violating  the  rule.  The 
organization  that  is  diligent  in  following 
the  rules,  keeping  HCFA  informed,  and 
correcting  temporary  enrollment 
imbalances  qaickly.  will  be  considered 
to  be  in  substantial  compUance  with  the 
rule.  HCFA  expects  organizatians  to 
devise  plans  for  correcting  violations  of 
the  50/50  rule.  Examples  of  efforts 
HCFA  would  find  reasonable  to  correct 
violations  wodd  be  documented  efforts, 
with  a  likelihood  of  success,  to  recruit 
private  enrollees  or  empkxyer  groups  for 
enrollment  and/or  voluntary  closure  of 
enrollment  of  Medicare  and  Medicaid 
recipients.  Lack  of  diligence  in  informing 
HCFA  of  enrollment  imbalances,  or  in 
devising  and  pursuing  corrective  action, 
and/or  inability  to  demonstrate  success 
in.  or  the  likelihood  of  success  of. 
corrective  action,  will  be  considered 
"substantial"  violation  of  the  50/50  rule. 

Comment  One  commenter  was 
concerned  that  it  is  prevented  from 
enrolling  the  number  of  Medicaid 
recipients  it  might  othervrise  wish  to 
because  the  50/50  rule  counts  Medicaid 
enrollees  against  the  50  percent  bmit 
and  because  its  request  to  HCFA  for  a 
waiver  was  denied.  The  organization 
stated  that  it  should  be  the  mission  of 
publicly  sponsored  organizations  to 
serve  publicly  sponsored  patients. 

Response:  The  statutory  requirements 
are  clear  on  this  issue.  We  have  no 
authority  to  make  an  exception  on  the 
basis  suggested  by  the  commenter. 

E.  Distribution  of  Membership  Rales 

Comment  One  commenter  suggested 
that  annual  distribution  of  complete 
membership  rules  may  be  too  costly  and 
that  HCFA  conaider  an  abbreviated 
booklet  or  newsletter  article  as  meeting 
the  requirement  of  the  statute  at  section 
187e(c)(3)  of  the  Act  The  commenter 
also  requested  an  interpretation  of  the 
requirement  that  membership  rules  be 
distributed  at  the  time  of  enrollment 

Response:  We  recognize  that 
organizations  will  incur  additional 
administrative  costs  because  of  annual 
distribution  of  membership  rules. 
However,  wre  cofonot  agree  as  a  general 
rule  that  abbreviated  booklets  or 
addenda  to  previoasly  published 
material  would  taliafy  the  intent  of  the 
law.  Each  can  wovM  have  to  be  judged 
on  its  merit  accordiBg  to  whether  the 
presentation  of  the  BMterial  will  serve 
the  purpose  of  brmally  ootifjring 
enraUees  of  their  righto  and 
respeiistbilitie*  as  enroBees  of  the 
organization.  We  suggest  that  each 
organization  consult  with  its  contract 
officer  before  incwriag  unnecessary 
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expense  in  reprint  ng  all  handbooks. 
HCFA  will  advise  organizations,  if 
requested,  whethe  •  less  expensive 
alterations  will  su  fice.  Newsletter 
articles  would  not  be  acceptable 
because  they  are  Ifkely  to  be  overlooked 
or  discarded  by  enrollees. 

Marketing  matei  iai  must  contain  an 
explanation  of  me:  nbership  rules  and 
other  information  lufficient  for  the 
beneficiary  to  mat  e  an  informed 
decision  about  enrollment.  The  purpose 
of  membership  ml  is,  on  the  other  hand, 
is  to  inform  benefi  :iaries  of  their  rights 
and  responsibilitie  s  once  enrolled  in  the 
organization.  We  (  ncourage 
organizations  to  gi  ve  enrollees  the 
membership  rules  as  early  as  possible 
after  the  application  for  enrollment  is 
received.  Howeve',  in  every  case  the 
enrollee  should  bej  given  the 
membership  rules  prior  to  the  effective 
date  of  the  enrolln  ent. 

Comment:  One  (  ommenter  requested 
that  HCFA  speciFi  :ally  state  the 
meaning  of  the  rec  uirement  that 
organizations  "fur  lish"  a  copy  of 
membership  rules  to  enrollees.  The 
commenter  sugges  ted  that  distribution 
of  membership  ml  bs  be  left  up  to 
employer  and  oth«  r  groups,  when 
appropriate,  rathe  ■  than  distributed 
directly  by  the  orj  anization,  and  that  the 
timing  of  the  annu  al  distribution 
similarly  be  left  u]  i  to  groups. 

Response:  We  s  >e  no  problem  with 
organizations  coo  dinating  the 
preparation  of  me  nbership  mles  with 
groups  when  Med  care  enrollees  are 
also  enrolled  und<  r  another  contract 


with  an  employer 


or  other  group.  We 


also  see  no  proble  m  with  the  group 
distributing  the  m  es.  as  long  as  the 
organization  recoj  nizes  that  it  remains 


responsible  if  the 
with  the  mle.  We 
proposed  mle,  as 


;roup  fails  to  comply 
are  not  changing  the 
NB  prefer  that 


Comment:  One 
the  proposed 
"extanded  absent  e 
area  during  whicl 
permitted  to  retai  i 
organization 
such  limitation 
because  there 
when  absences 
one  year  and  the 
willing  to  retain 
commenters 
day  limit  on  tempjorary 


maiT 


organizations  con  mlt  individually  with 
their  contract  offii  ;ers  on  appropriate 
methods  and  proc  edures  for  distribution. 
If  membership  ml  ;s  vary  group  by 
group,  each  versic  n  should  be  submitted 
for  review  under  1  ie  provisions  of 
§  417.436(c). 

F.  Absence  of  the  Enrollee  from  the 
Geographic  Area 


:ommenter  objected  to 
limi  ation  of  one  year  on 

from  the  geographic 
an  enrollee  would  be 
membership  in  the 
The]  commenter  termed 
11  nduly  restrictive" 
be  some  instances 
extend  beyond 
organization  may  be 
beneficiary.  Two 
objected  because  the  90 
absences  after 


cduld  I 


which  disenroUment  would  be 
warranted  and  the  one  year  limit  on 
retention  of  enrollees  who  are  absent 
from  the  geographic  area  are  not 
"statutorily  based",  and  they 
disadvantage  Medicare  enrollees. 

Response:  We  disagree.  The  provision 
in  S  417.460(a)(2)(iv)  was  originally 
intended  to  assist  beneficiaries  who 
take  extended  vacations  in  other  areas 
of  the  country,  and  did  not  wish  to 
disenroU  from  the  "mother" 
organization.  However,  it  was  never 
meant  to  include  persons  who  would  be 
leaving  the  geographic  area  for  more 
than  a  few  months  or  those  who  leave 
permanently.  We  believe  the  time  limits 
we  proposed.  90  days  and  one  year 
respectively,  are  more  than  enough  time 
to  accommodate  seasonal  preferences 
and  other  extended,  but  nonpermanent. 
absences  from  the  geographic  area,  and 
are  advantagous  to  enrollees.  The 
statute  at  section  1876(d)  requires 
enrollees  to  reside  within  the 
organization's  geographic  area.  It  is 
within  our  authority  to  define  by 
regulation  the  length  of  absence  which 
indicates  the  beneficiary  no  longer  lives 
in  that  area. 

Beneficiaries  must  be  disenrolled  if 
they  "permanently  move"  out  of  the 
service  area.  There  are  two  ways  to 
determine  whether  a  permanent  move 
has  occurred:  First,  as  described  in 
§  417.460(a)(2)(i)(A).  if  there  is  a  written 
statement  from  the  beneficiary,  or 
"other  evidence  acceptable  to  HCFA". 
and  second,  if  an  extended  absence 
extends  beyond  a  certain  period  of  time, 
the  beneficiary  may  be  "deemed"  to 
have  made  a  permanent  move. 
Previously,  this  period  of  time  was 
defined  to  be  90  days. 

This  regulation  amends  this  provision, 
and  makes  a  new  distinction.  If  a 
beneficiary  is  on  an  "extended 
absence,"  which  is  defined  as  more  than 
90  days,  the  HMO  may  deem  the 
absence  to  be  permanent,  and  disenroU 
the  beneficiarj',  or  if  the  HMO 
determines  that  the  beneficiary  does  not 
intend  to  make  a  permanent  move,  it 
may  retain  the  beneficiary  if  the  various 
conditions  in  8§  417.460(a)(2)(iv)  are 
met.  However,  HCFA  has  determined 
that  for  Medicare  purposes,  a 
beneficiary  who  is  absent  for  more  than 
a  year  cannot  reasonably  be  considered 
to  "reside"  in  the  service  area,  and  must 
be  disenrolled.  Accordingly, 
§§  417.460(a){2)(iv)(B)  has  been  revised 
to  make  clear  that  beneficiaries  may 
remain  enrolled  during  extended 
absences,  but  noi  if  iliey  "reside" 
outside  the  service  area. 

Comment-  One  commenter  stated  that 
HCFA  should  reconsider  mles 
concerning  retention  of  members  who 


are  absent  from  the  geographic  area, 
depending  on  whether  the  enrollee  is  a 
member  of  the  organization  under 
another  group  contract.  The 
organization  stated  that  enrollees  who 
are  absent  for  more  than  one  year  and 
must  be  disenrolled  under  the  Medicare 
contract  may  lose  the  other  group 
membership  as  well,  because  the  group 
does  not  cover  enrollment  in  an 
organization  outside  a  specific 
geographic  area. 

Response:  These  mles  govern  only 
Medicare  enrollment  in  an  HMO/CMP 
and  are  being  promulgated  to  afford  all 
Medicare  beneficiaries  protection, 
whether  they  are  enrolled  by  virtue  of 
their  relationship  with  a  former 
employer  or  on  their  own.  We 
understand  that  a  group  retiree's 
situation  may  be  different  from  an 
individual  enrollee's.  It  is  tme.  for 
example,  that  a  group  retiree  may  suffer 
consequences  beyond  the  individual's 
control  if  he  or  she  is  disenrolled  after  a 
one  year  absence.  The  former  employer 
might  cease  coverage  of  health  benefits 
altogether  or  reduce  the  amount  it  pays 
on  the  group  retiree's  behalf.  The  HMO/ 
CMP  should  clearly  state  in  its 
marketing  material  the  need  for  group 
retirees  to  consult  with  their  former 
employers  if  they  will  be  absent  from 
the  geographic  area. 

If  the  employer  group  would  terminate 
coverage  if  it  knew  that  the  beneficiary 
had  left  the  area,  then  the  beneficiary 
should  be  made  aware  of  the  implication 
of  his  or  her  decision  to  leave.  Group 
retirees  who  lose  group  coverage 
because  their  former  employer  does  not 
cover  enrollment  in  an  organization 
outside  a  specific  geographic  area  have 
several  options.  Sometimes  employers 
offer  other  kinds  of  group  coverage 
outside  of  the  specific  area  (such  as 
Medigap  policies)  which  a  retiree  might 
elect.  The  group  retiree  could  also  join 
the  affiliated  organization,  or  any  other 
organization  with  a  Medicare  contract 
as  an  individual  enrollee. 

G.  Geographic  Limitation 

Comment:  One  commenter  pointed  out 
that  §  417.460(a)(2)(iv)(D).  which 
requires  that  organizations  that  wish  to 
limit  the  geographic  areas  in  which  they 
will  retain  members  during  an  extended 
absence  may  do  so  only  if  there  is  an 
"affihated  organization"  in  that  area, 
does  not  contain  a  definition  of  the  term 
"affiliated  organization".  The 
commenter  suggested  that  an  affiliated 
organization  should  be  defined  as  one 
where  a  contract  exists,  where  a  second 
organization  agrees  to  provide  or 
arrange  services  of  the  first 
organization,  or  alternatively,  plans 
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should  b6  free  to  "lock-in"  beneficiaries 
to  any  provider  with  which  it  has  made 
arrangements.  The  same  commenter 
stated  that  the  legislative  and  regulatory 
history  does  not  support  a  definition 
which  would  require  "affiliated 
organizations"  to  be  under  common 
ownership  or  control. 

Response:  We  agree  with  the 
commenter  that  it  is  desirable  to  deflne 
the  term  "affiliated  organization,"  and 
have  revised  the  regulations 
accordingly.  We  also  agree  with  the 
commenter  that  the  definition  should  not 
be  limited  to  organizations  under 
common  ownership  or  control  of  the 
original  organization,  although  we  do 
not  agree  that  the  statute  or  legislative 
history  mandates  such  a  result  or  would 
prevent  HCFA  from  exercising  its 
rulemaking  authority  to  implement  a 
different  policy.  Therefore,  under  the 
new  definition,  an  organization  may  be 
"affiliated"  if  it  is  under  common 
ownership  or  control  of,  or  has  a  written 
agreement  with,  the  organization  which 
wishes  to  retain  members  who  leave  its 
geographic  area. 

However,  we  believe  that  written 
agreements  or  common  ownership  alone 
would  not  provide  sufficient  protections 
to  beneficiaries  who  exercise  the  option 
of  remaining  enrolled  in  an  organization 
during  an  extended  absence.  Therefore, 
we  have  chosen  to  impose  an  additional 
limitation  on  the  definition  of  "affiliated 
organization."  The  affiliated 
organization  must  also  have  a  Medicare 
contract  under  section  1876.  Since  the 
affiliated  organization  must  therefore 
meet  the  qualifying  conditions  in 
SS  417.410  through  417.418  and  all  the 
other  requirements  of  subpart  C  which 
the  original  organization  must  meet  it 
will  ensure  that  beneficiaries  receive  the 
same  quaUty  of  services  from  the 
affiliated  organization  as  from  the 
original  organization.  We  have  chosen 
to  delay  the  implementation  date  for  the 
definition  for  one  year  in  order  to  give 
organizations  an  opportimity  to  comply 
with  the  rule. 

Comment-  The  same  commenter  and 
several  other  commenters  stated  that 
the  limitation  we  proposed,  to  confine 
the  extended  absences  which  could  be 
covered  under  the  provisions  of 
8  417.460(a)(2)(iv],  to  absences  in  which 
the  enroUee  remains  within  the  United 
States,  should  be  stricken.  One 
commenter  stated  that  disenrollment 
should  be  an  option  but  not  a 
requirement 

Response:  We  disagree.  Section 
417.46b(a)(2)(iv)(B)  permits  a  beneficiary 
to  remain  enrolled  if  he  or  she  is  absent 
from  the  geographic  area  for  more  than 
90  days,  but  only  if  the  HMO  or  CMP 
provides  the  enroUee  with  the  full  scope 


of  Medicare  covered  services  as  well  as 
any  additional  or  supplemental  benefits, 
lliere  are  at  least  two  reasons  why  it  is 
impossible  for  any  HMO  or  CMP  to 
comply  with  this  requirement  if  the 
beneficiary  is  absent  from  the  United 
States  for  an  extended  period. 

First  section  1862(a](4]  of  the  Act  has 
the  effect  of  precluding  Medicare 
coverage  for  any  service  provided 
outside  the  United  States  {with  narrow 
exceptions  for  certain  services  in 
Canada  and  Mexico).  Therefore,  since 
no  services  provided  outside  the  United 
States  are  considered  to  be  covered,  it  is 
not  possible  for  an  HMO  or  CMP  to 
meet  the  requirement  to  provide  an 
enrollee  with  Medicare  covered  services 
if  that  enrollee  is  outside  the  United 
States.  We  note  that  if  there  were  any 
basis  for  concluding  that  this  prohibition 
did  not  apply  to  services  provided  by  an 
HMO  or  CMP,  it  would  mean  that  all 
HMOs  and  CMPs  would  be  required  to 
provide  emergency  and  out-of-area 
urgently-needed  services  to  all  of  their 
Medicare  enroUees  anywhere  in  the 
world. 

Second,  it  is  not  possible  to  provide 
Medicare  covered  physicians'  services 
(or  any  other  Medicare  covered  services 
which  require  the  involvement  of  a 
physician)  outside  the  United  States. 
Section  1861  (r)  of  the  Act  defines  a 
physician  as  someone  "legally 
authorized  to  practice  medicine  and 
surgery  by  the  State  in  which  he 
performs  such  function  *  *  *" 
(emphasis  added).  Thus,  even  if  services 
are  performed  by  physicians  licensed  in 
the  United  States,  they  would  not  be 
performing  the  services  in  the  States 
which  license  them.  Furthermore,  the 
statutory  definition  of  a  State  under 
sections  1861(x)  and  210(h)  of  the  Act 
clearly  does  not  include  a  foreign 
country. 

Comment-  One  commenter  felt  that 
HCFA  should  permit  HMOs/CMPs  to 
retain  enroUees  who  leave  the  country 
for  more  than  90  days  because:  (1) 
HCFA  may  not  object  to  an 
organization's  selection  of  additional 
benefits  (beyond  the  scope  of  Medicare 
covered  services)  except  if  the  Sefcretary 
determines  that  the  additional  services 
will  substantially  discourage  enrollment 
of  Medicare  beneficiaries  in  the 
organization  (section  187e(c));  (2)  the 
exclusion  of  payment  for  items  and 
services  furnished  outside  the  United 
States  does  not  apply  to  HMOs/CMPs, 
since  HCFA  does  not  pay  HMOs/CMPs 
for  items  and  services  furnished  to 
enroUees;  (3)  the  rule  has  a 
discriminatory  impact  on  ethnic 
Americans  who  travel  outside  the 
United  States  during  their  retirement 
years;  (4)  the  rule  infringes  on  the 


beneficiary's  constitutional  right  to 
travel  and  prevents  Medicare 
contracting  HMOs/CMPs  from  bridging 
this  coverage  gap  in  the  Medicare 
program;  (5)  HMOs/CMPs  may  be 
subject  to  unfair  recoupment  of  monthly 
payments  by  HCFA  if  the  enrollee 
leaves  the  country  without  informing  the 
organization;  and  (6)  HCFA  cannot 
enforce  the  rule. 

Response:  We  considered  the 
commenter's  arguments  and  decided  not 
to  change  the  proposed  rule  for  the 
following  reasons:  (1)  and  (2)  An 
organization  cannot  furnish  the  full 
scope  of  benefits,  as  required  by 
9  417.460(a)(2)(iv)  to  enroUees  absent 
from  the  United  States,  as  stated  in  the 
previous  response.  Therefore,  it  is  not 
possible  for  an  HMO  or  CMP  to  meet  the 
requirement  to  provide  an  enrollee  with 
Medicare  covered  service  if  that 
enrollee  is  outside  the  United  States.  (3) 
section  1882(a)(4)  of  the  Act  cleariy 
precludes  payment  in  most  instances  for 
any  services  provided  outside  the 
United  States  to  Medicare  beneficiaries 
who  are  not  eiu'oUed  in  HMOs/CMPs. 
Therefore,  rather  than  being 
discriminated  against  HMO  enroUees 
who  travel  abroad  are  in  a  better 
position  than  other  beneficiaries,  if  the 
HMO  chooses  to  pay  for  services  during 
absences  of  90  days  or  less.  (4)  HMOs/ 
CMPs  may  provide  coverage  of  services 
they  choose  as  optional  supplemental 
benefits,  including  services  provided 
outside  the  United  States,  if  the  enroUee 
is  absent  from  the  country  for  90  days  or 
less.  However,  organizations  may  not 
retain  as  an  enrollee  a  beneficiary  who 
is  absent  from  the  United  States  for 
more  than  90  days  as  discussed  in  the 
previous  response.  (5)  Organizations 
should  include  the  rule  requiring 
disenrollment  of  beneficiaries  leaving 
the  United  States  for  more  than  90  days 
in  their  membership  rules,  but  are  not 
responsible  for  eru^Uees'  failure  to 
notify  the  organization  of  such  absences. 
On  the  other  hand,  the  organization  that 
has  been  informed  of  an  enrollee's 
absence  from  the  country,  for  instance 
by  the  presentation  of  a  bill  for 
emergency  services  received  while 
outside  the  United  States,  is  expected  to 
follow  up  to  ensure  that  the  enrollee  has 
or  wiU  return  within  90  days,  or  to 
initiate  disenrollment  according  to  the 
procedures  outlined  in  §  417.460(a)(2). 
(6)  HCFA  will  enforce  the  rule  by 
requiring  HMO/CMP  compliance  and  by 
monitoring  the  performance  of 
organizations  under  the  contract 

Comment-  Several  commenters 
questioned  why  the  exception  in 
S  417.460(a)(2)(iv)  permitting 
organizations  to  retain  enroUees  who 
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leave  the  geographic  area  for  90  days  to 
one  year  would  not  be  available  to 
Federally  qualified  HMOs.  Additionally. 
Federally  qualified  HMOs  should  be 
permitted  to  retain  those  enrollees  who 
are  moving  to  an  afea  other  than  whoe 
there  is  an  affiliated  organization. 
'Response:  We  hive  reviewed  the 
regulations  and  have  reconsidered  our 
position  on  this  question.  Under  the 
regulation  at  §  4174108(a).  if  a  Federally 
qualified  HMO  coitipHes  with  relevant 
Medicare  requirements  with  respect  to 
its  Medicare  members,  then  its  Federal 
qualification  will  npt  be  feopardized 
even  if  the  Medicaie  requirements  are 
less  restrictive  thai  the  Federal 
qualification  requijements.  Section 
417.4e0(a)(2)(iv)  permits  an  HMO  or 
CMP  with  a  Medicare  contract  to  retain 
Medicare  member^  who  leave  its  service 
area,  ever  if  they  do  not  move  to  an 
area  where  the  HMO  or  CMP  has  an 
a^iliate  organization.  Therefore,  we 
believe  that  this  caption  may  be  used 
by  Federally  qualified  HMOs  with 
respect  to  their  Medicare  members. 
Further,  we  believ^  that  the 
disadvantages  in  retaining  members 
who  move  out  of  the  HMO's  service 
area,  including  adqed  financial  risk, 
provide  adequate  iticentives  to  utilize 
this  exception  with  caution. 

Comment  One  cbmmenter 
recommended  that  HCFA  consider 
replacing  the  current  rules  on  temporary, 
extended,  and  permanent  moves  with  9 
policy  which  would  permit  the 
organization  to  ret^  all  members 
regardless  of  the  langth  of  absence  from 
the  geographic  area.  Another  commenter 
suggested  that  thete  should  be  diSerent 
policies  depending!  on  different 
circumstances,  su^i  as  how  Ear  away 
the  enrollee's  new  permanent  residence 
is,  or  whether  the  snrollee  "ages  in"  to 
Medicare  enrollmejat  because  he  or  she 
was  previously  anjenroUee  of  the 
organization,  and  p  becoming  eligible 
for  Medicare. 

Response:  We  dlsa^^e  with  the  first 
comment  We  belif  ve  it  is  essential  to 
impose  limits  on  aO  organization's 
ability,  or  obligation,  to  retain  members 
who  are  absent  from  the  organization's 
geographic  area.  As  we  stated  in  the 
proposed  rule,  it  i^  important  to  specify 
a  period  during  which  an  enroUee  can 
be  absent  from  the  geographic  area 
(such  as  on  a  vacation)  without  fear  of 
being  arbitrarily  disenrolled.  This  would 
prevent  organizatiims  from,  for  example, 
trying  to  avoid  res^nsibility  for 
emergency  or  urgetitiy  needed  out-of- 
area  services  during  that  time.  However, 
some  limits  are  necessary  so  that  HMO/ 
CMPs  are  not  held  responsible 


indefinitely  for  an  enrollee  who  has 
permanently  left  the  geographic  area. 

At  the  same  time,  even  if 
organizations  wish  to  retain  enroUees 
indefinitely,  it  is  not  fair  to  beneficiaries, 
who  do  not  have  access  to  facilities  of 
the  organization  in  which  they  are 
enrolled,  or  to  HCFA.  which  continues 
full  capitation  payments  to  the 
organization  during  the  beneficiaries' 
absences.  Accordingly,  we  continue  to 
believe  that  the  regulations  we  have 
proposed  allow  as  much  flexibility  as 
possible  to  organizations  and 
beneficiaries,  while  protecting  all 
parties  from  abuse.  The  rules  permit  an 
orgeinization  and  a  beneficiary  to 
establish  that  an  absence  of  less  than  a 
year  is  not  "permanent."  but  provides 
that  any  absence  of  more  than  a  year 
mtist  be  considered  permanent,  and  the 
beneficiary  must  be  disenrolled. 

With  respect  to  the  second  two 
conunents.  the  general  rule  is  that  where 
the  beneficiary  cleariy  does  not  reside  in 
the  geographic  area  covered  by  the 
orgeinization's  Medicare  contract,  he  or 
she  is  not  eligible  to  enroll,  or  remain 
enrolled  imder  the  contract  There  are 
numerous  protections  afforded  to 
beneficiaries  with  respect  to  area 
covered  by  a  Medicare  contract,  which 
may  not  apply  in  other  areas  served  by 
the  organization. 

However,  with  respect  to  HMO/CMP 
commercial  enrollees  who  "age-in"  to 
Medicare,  there  is  a  specific  regulation, 
at  42  CFR  417.432(a),  which  requires  the 
organizaticxi  to  retain  the  members. 

H.  Application  of  the  Rules 

Comment  One  commenter  criticized 
the  proposed  rules'  foilure  to  distinguish 
between  cost  and  risk  contracts,  and  to 
clarify  which  rules  apply  to  which  type 
of  organization. 

Response:  All  the  regulations  at 
SS  417.400  through  417.694  apply  equally 
to  oiganizations  with  either  a  cost  or 
risk  contract  under  section  1876,  except 
for  those  subsections  that  specifically 
identify  cost  or  risk  organizations  in  the 
title  or  in  the  title  of  a  group  of 
subsections.  For  instance,  fi  S  417.442 
through  417v448  apply  oidy  to 
organizations  «vitfa  risk  contracts,  and 
the  titles  of  those  sections  specifically 
indicate  risk  contracting  organizations. 
Sections  417.530  through  417.576,  by 
contrast  are  specifically  grouped  and 
labeled  for  cost  contracting 
organizations. 

It  is  possible  for  an  organization  to 
have  a  risk  contract  but  to  retain  cost 
members  from  a  previous  cost  contract 
Although  the  organization  does  not  have 
a  separate  contract  for  remaining  cost 
enrollees.  in  general  it  applies  cost 
contracting  rules  to  cost  enrollees  and 


risk  contracting  rules  to  risk  enroUees. 
For  instance,  an  organization  may  not 
apply  the  restriction  on  obtaining 
services  from  outside  the  organization 
under  f  417.448  to  cost  enrollees. 

IV.  Provisions  of  the  Final  Regulations 

After  consideration  of  the  comments 
received  and  our  further  analysis  of 
specific  issues  we  are  publishing  as  final 
the  July  22. 1968  proposed  regulations 
with  minor  editorial  clarifications  and 
the  revisions  identified  below. 

In  S  417.401.  we  are  adding  a 
definition  of  "affiliated  organization." 

In  S  417.413(dK6).  we  are  revising 
language  concerning  suspension  of 
enrollment  when  an  organization  is 
found  not  in  compliance  with  the  50/50 
rule,  to  clarify  that  organizations  most 
stop  accepting  new  applications  for 
enrollment  after  a  date  specified  by 
HCFA.  or  that  HCFA  may  stop  adding 
new  enrollees  to  its  records  after  a  date 
specified  by  HCFA. 

In  §  417.436(a)(3).  we  are  clarifying 
that  the  lock-in  applies  only  in  risk 
organizations. 

We  are  revising  i  417.43e(aK6)  to 
permit  organizations  to  omit  the  actual 
amount  of  the  premium  from  the 
membership  rules,  if  it  is  not  feasible  to 
include  it  as  long  as  the  source  for  the 
information  is  clearly  identified  and  a 
telephone  number  for  obtaining  diat 
information  is  included. 

We  are  also  making  conforming 
changes  to  S  417.596(a)  to  remove  the 
deadline  for  the  estabHshment  of  new 
benefit  stabilization  funds  for  HMOs/ 
CMPs  which  have  risk  contracts  under 
section  1876  of  the  Act  and  deleting 
S  417.597(e)  which  specifies  the  deadline 
date  for  HMO/CMP  use  of  these  funds. 

These  changes,  which  were  not 
included  in  the  proposed  rule,  are 
mandated  by  section  6212(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  89).  Public  Law  101-239, 
which  deleted  sections  2350(b)  (3)  and 
(4)  of  the  Deficit  Reduction  Act  of  1984. 
Public  Law  98-369  and  amended  section 
1876(g)(5)  of  the  Act  The  amendment 
repealed  the  time  limitation^  on  the 
establishment  of  new  benefit 
stabilization  funds  and  on  the  period  for 
HMO/CMPs  to  use  the  fund  monies. 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public  comment 
on  the  proposal.  The  notice  identifies 
the  legal  authority  under  which  the  ruk 
is  proposed,  and  the  terms  and 
substance  nf  the  proposed  rule  or  ■ 
description  of  the  subiects  and  issue 
involved  The  proposed  rulemakiDg  can 
be  waived  when  an  agency  finds  that  it 
is  in^Hacticable.  unnecessary  or 
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contrary  to  the  public  interest  and 
incorporates  a  statement  of  the  Hnding 
of  good  cause  in  the  Hnal  rule. 
This  change  conforms  HCFA 
regulations  to  a  self-executing 
amendment  to  Medicare  law  (title  XVIII 
of  the  Social  Security  Act).  This 
amendment  to  the  Act  is  so  specific  that 
it  leaves  no  room  for  alternative 
interpretations  or  implementation. 
Accordingly,  we  find  that  there  is  good 
cause  to  dispense  with  a  proposed 
rulemaking  on  this  change. 

V.  Regulatory  Impact  Statement  and 
Flexibility  Analysis 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  fmal 
regulatory  impact  analysis  for  any  fmal 
regulation  that  meets  one  of  the 
Executive  Order  12291  criteria  for  a 
"major  rule";  that  is,  that  will  be  likely 
to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or       , 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  generally  prepare  a  final 
regulatory  flexibility  analysis  that  is 
consistent  with  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  through  612), 
unless  the  Secretary  certifies  that  a  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  final  rule  generally  reflects 
statutory  changes  that  serve  to  codify  in 
our  regulations  those  practices  which 
are  required  by  recent  legislation.  The 
statutory  changes  repealing  the  "two- 
for-one"  requirement,  requiring  an 
explanation  of  enroUee  rights,  and 
granting  waivers  for  50-percent 
composition  of  enrollment  will  increase 
Medicare  program  expenditures 
independently  of  the  promulgation  of 
this  final  rule.  These  provisions,  in 
themselves,  will  have  a  negligible 
impact  on  Medicare  expenditiu^s. 
Although  the  technical  change 
provisions  of  this  rule  are  new 
requirements,  we  expect  that  the  impact 
on  Medicare  expenditures  also  will  be 
negligible. 

Therefore,  we  have  determined  that 
this  final  rule,  in  itself,  will  not  produce 
any  effects  that  will  meet  any  of  the 
criteria  of  Executive  Order  12291.  For 
the  same  reason,  we  have  determined 
and  the  Secretary  certifies  that  this  final 


rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thus,  a 
regulatory  impact  analysis  under 
Executive  Order  12291  and  a  regulatory 
flexibility  analysis  under  the  RFA  are 
not  required. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  analysis  must  conform  to 
the  provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds.  For  purposes  of  the 
RFA,  we  treat  all  providers  and  fiscal 
intermediaries  as  small  entities. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this 
final  rule  will  not  have  significant 
economic  impact  on  the  operations  of 
substantial  number  of  small  rural 
hospitals. 

VL  Information  Collection  Requirement 

Sections  417.428  and  417.436  of  this 
final  rule  contain  information  collection 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwoiii 
Reduction  Act  of  1980.  These  final 
regulations  apply  to  organizations 
contracting  with  the  Medicare  program 
to  provide  services  to  Medicare 
beneficiaries  on  a  prepaid  basis. 

There  are  two  requirements  which  are 
potential  information  collection 
requirements:  (1)  That  organizations 
include  in  their  marketing  materials 
given  to  prospective  enrollees  the  fact 
that  the  organization's  contract  with 
Medicare  is  subject  to  periodic 
termination  or  nonrenewal,  and  that  the 
individual's  enrollment  with  the 
organization  will  terminate  if  the 
contract  with  Medicare  is  terminated  or 
not  renewed;  and  (2)  the  explanation 
furnished  to  enrollees  of  the 
organization  and  the  fact  that  these 
rules  now  must  be  furnished  on  an 
annual  basis  rather  than  only  upon 
enrollment  and  when  changes  are  made, 
as  was  the  case  previously. 

Respondents  who  provide  the 
information  include  HMOs  and  CMPs 
contracting  with  Medicare. 

HMOs/CMPs  will  not  collect  any 
information  in  order  to  comply  with  the 
requirements;  rather,  they  will 
disseminate  this  information  to  the 
public  and  to  enrollees.  The  reporting 
burden  for  the  addition  to  marketing 
materials  required  imder  S  417.428  is 
very  negligible,  since  the  information 


can  be  added  to  previously  printed 
marketing  materials  by  the  use  of  an 
addendum.  The  previous  rules  required 
that  marketing  materials  be  subject  to 
Federal  review.  The  burden  for  the 
expanded  information  which  must  be 
included  in  membership  rules  under 
§  417.436  similarly  can  be  provided  by 
printing  addenda  to  previously 
published  materials,  and  are  already 
subject  to  review.  There  are  currently 
about  2  million  Medicare  beneficiaries 
enrolled  in  organizations  subject  to 
these  rules.  Distribution  of  these  rules 
on  an  annual  basis  will  require 
additional  expenditure  by  HMOs/CMPs 
to  print  and  distribute  additional  copies 
of  the  rules. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure,  Health  maintenance 
organizations  (HMO),  Medicare. 
Reporting  and  recordkeeping 
requirements. 

42  CFR  part  417  subpart  C  is  amended 
as  set  forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETmVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102, 1833(a)(1)(A), 
1861(8)(2)(H).  isn.  1874.  and  1876  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302, 13951(a)(1)(A),  1395x(s)(2)(H),  1395hh, 
1395kk.  and  1395mm);  section  114(c)  of  Public 
Law  97-248  (42  U.S.C.  139Smm  note):  section 
9312(c)  of  Public  Law  99-509  (42  U.S.C 
1395min  note);  and  section  1301  of  the  Public 
Health  Service  Act  (42  U.S.C  300e)  and  31 
U.SC  9701. 

Subpart  C — Healtti  Maintenanc* 
Organizations  and  Competttivt 
Medical  Plans 

2.  The  table  of  contents  for  part  417, 
subpart  C  is  amended  to  remove 

S  417.446. 

3.  Section  417.401  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "Affiliated  organization"  to 
read  as  follows: 

S  417.401    Definitions. 

***** 

Affiliated  organization,  for  purposes 
of  the  exception  at  S  417.460(a)(2)(iv) 
permitting  continued  enrollment  of 
beneficiaries  during  an  extended 
absence,  means  an  organization  which 
has  a  contract  under  section  1876  of  the 
Act,  and  (1)  is  under  the  common 
ownership  or  control  of  the  organization 
which  seeks  to  retain  absent  members, 
or  (2)  has  an  agreement  in  efiect  with 
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that  organization  to  furnish  items  and 
services  to  enrollees  who  are  on  an 
extended  absence  from  the  geographic 
erea  of  the  original  organization. 


4.  In  S  417.413 
revised,  paragrapl 
paragraph  (f)  is  n 
levised  as  followi 


iragraph  (d]  is 
(e]  is  removed  and 
designated  as  (e)  and 


9  417.419    OuaOryl^g  oondMon:  Operating 
#xpwtano#  and  an^ofliiiant. 


imposition  of 

juirement.  Except  as 
raphs  (d)(2)  and  (e)  of 
^ore  than  50  percent  of 
enrollment  may  be 
paries  and  Medicaid 


(dl  Standard:  i 
enrollment— {\] . 
specified  in  parag 
this  section,  not  i 
an  organization's |i 
Medicare  benefic 
recipients. 

(2)  Waiver  of  composition  of 
enrollment  standi  \rd.  HCFA  may  waive 
compliance  with  I  he  requirements  of 
paragraph  (d)(1)  <  f  this  section  if  the 
organization  has  made  and  is  making 
reasonable  effortii  to  enroll  individuals 
v/ho  are  not  Medi  care  beneficiaries  or 
Medicaid  recipiei  ts,  and  it  meets  either 
L.f  the  following  requirements: 

(i)  The  organization  services  a 
geographic  area  it  which  Medicare 
beneHciaries  andiMedicaid  recipients 
constitute  more  toan  50  percent  of  the 
population.  I 

However,  HCFA  will  not  grant  a 
waiver  that  woulfl  permit  the  percentage 
of  Medicare  and  Medicaid  enrollees  to 
exceed  the  percentage  of  Medicare 
beneficiaries  and'Medicaid  recipients  in 
the  organization's  geographic  area. 

(ii)  The  organization  is  owned  and 
operated  by  a  government  entity.  The 
waiver  may  be  for  a  period  up  to  three 
years  after  the  dajte  the  organization 
first  enters  into  a  {contract  under  this 
subpart,  and  maylnot  be  extended. 

(3)  Waiver  granted  on  or  before 
October  21, 1986.  JAn  organization  (or  a 
successor  organi^tion)  that  as  of 
October  21, 1986,  had  been  granted  an 
exception,  waivet.  or  modification  of  the 
requirements  of  pjaragraph  (d)(1)  of  this 
section,  but  that  4oes  not  meet  the 
reqtrirements  of  piaragraph  (d)(2)  of  this 
section,  must  make  (and  throughout  the 
period  of  the  exception,  waiver,  or 
modification  continue  to  make) 
reasonable  efforti  i  to  meet  scheduled 
enrollment  goals,  consistent  with  a 
schedule  of  compliance  approved  by 
HCFA.  If  HCFA  determines  that  the 
organization  has-^ 

(i)  Complied,  o^  made  significant 
progress  toward  ^mpliance.  with  the 
approved  schedule  of  compliance,  and 
that  an  extension  is  in  the  best  interest 
of  the  Medicare  program.  HCFA  may 
extend  such  waiv  er  or  modification. 


\u\ 


(ii)  Not  complied  with  the  approved 
schedule.  HCFA  may  apply  the 
sanctions  described  in  paragraphs  (d)(6) 
and  (d)(7)  of  this  section. 

(4)  Basis  for  application  of  sanctions. 
HCFA  may,  as  an  alternative  to  contract 
termination,  apply  the  sanctions 
specified  in  paragraph  (d)(6)  of  this 
section  if  HCFA  determines  that  the 
organization  is  not  complying  with  the 
requirements  in  paragraphs  (d)(1),  (d)(2), 
or  (d)(3]  of  this  section,  as  applicable. 

(5)  Notice  of  sanction.  Prior  to 
applying  the  sanctions  specified  in 
paragraph  (d)t6)  of  this  section.  HCFA 
will  send  a  written  notice  to  the 
organization  stating  the  proposed  action 
and  its  basis.  HCFA  will  give  the 
organization  15  days  after  the  date  of 
the  notice  to  provide  evidence 
establishing  the  organization's 
comphance  with  the  requirements  in 
paragraph  (d)(1).  (d)(2),  or  (d)(3)  of  this 
section,  as  applicable. 

(6)  Sanctions.  If,  following  review  of 
the  organization's  timely  response  to 
HCFAs  notice,  HCFA  determines  that 
an  organization  does  not  comply  with 
the  requirements  of  paragraphs  (d)(1), 
(d)(2),  or  (d)(3)  of  this  secUon,  HCFA 
may  apply  the  following  sanctions: 

(i)  HCFA  will  require  the  organization 
to  stop  accepting  new  enrollment 
applications  after  a  date  specified  by 
HCFA.  or 

(ii)  HCFA  will  not  make  payment  to 
organizations  for  individuals  who  have 
not  yet  been  formally  added  or 
"accreted"  to  HCFA's  records  by  a  date 
specified  by  HCFA. 

(7)  Termination  by  HCFA.  In  addition 
to  the  sanctions  described  in  paragraph 
(d)(6)  of  this  section.  HCFA  may  decline 
to  renew  an  organization's  contract  in 
accordance  with  S  417.492(b),  or 
terminate  its  contract  in  accordance 
with  S  417.494(b)  if  HCFA  determines 
that  the  organization  no  longer 
substantially  meets  the  requirements  of 
paragraphs  (d)(1).  (d)(2).  or  (d)(3)  of  this 
section. 

(e)  Standard:  Open  enrollment  (1) 
Except  as  specified  in  paragraph  (e)(2) 
of  this  section,  an  organization  must 
enroll  Medicare  beneficiaries  on  a  first- 
come,  first-served  basis  to  the  limit  of  its 
capacity  and  provide  annual  open 
enrollment  periods  of  at  least  30  days 
duration  for  Medicare  beneficiaries. 

(2)  HCFA  may  waive  the  requirement 
of  paragraph  (e)(1)  of  this  section  if 
compliance  would  prevent  compliance 
with  the  limitation  on  enrollment  of 
Medicare  beneficiaries  and  Medicaid 
recipients  (paragraph  (d)  of  this  section) 
or  result  in  an  enrollment  substantially 
nonrepresentative  of  the  population  of 
the  organization's  geographic  area.  The 
enrollment  would  be  "substantially 


nonrepresentative"  if  the  proportion  of  a 
subgroup  to  the  total  enrollment 
exceeded,  by  10  percent  or  more,  its 
proportion  of  the  population  in  the 
organization's  geographic  area,  as 
shown  by  census  data  or  other  data 
acceptable  to  HCFA.  For  purposes  of 
this  paragraph,  a  subgroup  means  a 
class  of  Medicare  enrollees  as  defined  in 
S  417.582. 

5.  In  S  417.428.  the  introductory  text  of 
paragraph  (a)  is  republished  and  the 
section  is  amended  by  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 

$417,428    Uarfcating  activWea. 

(a)  Required  marketing  activities.  An 
organization  must  meet  the  following 
requirements: 

(4)  Include  in  the  organization's 
wrritten  materials  provided  to 
prospective  enrollees  prior  to 
enrollment,  notice  that  the  organization 
is  authorized  by  law  to  terminate  or 
refuse  to  renew  its  contract  with  HCFA. 
that  HCFA  may  also  choose  to  terminate 
or  refuse  to  renew  its  contact  with  the 
organization  and  that  termination  or 
nonrenewal  may  result  in  termination  of 
the  individual's  enrollment  in  the 
organization. 

§417432    [Amended] 

6.  In  §  417.432.  paragraph  (f)  is 
removed. 

7.  Section  417.436  is  revised  to  read  as 
follows: 

S  417.436    Membership  rutea  for  tnronees. 

fa)  Maintaining  rules.  An  organization 
must  maintain  written  membership  rules 
that  deal  with,  but  need  not  be  limited 
to— 

(1)  All  benefits  provided  under  the 
contract,  as  described  in  {  417.440; 

(2)  How  and  where  to  obtain  services 
from  or  through  the  organization; 

(3)  The  restriction*  on  coverage  for 
services  furnished  from  sources  outside 
an  organization  contracting  on  a  risk 
basis,  as  described  in  S  417.448,  other 
than  emergency  services  and  urgently 
needed  services  (as  defined  in 

S  417.401); 

(4)  The  obligation  of  the  organization 
to  assume  financial  responsibility  and 
provide  reasonable  reimbursement  for 
emergency  services  and  urgently  needed 
services  as  required  by  5  417.414(c);  . 

(5)  Any  services  the  organization 
chooses  to  provide,  as  permitted  by  this 
part  from  sources  outside  the 
organization,  other  than  emergency 
services  and  urgently  needed  services. 
A  cost  contracting  organization  must 
disclose  that  the  enrollee  may  receive 
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services  throiigh  any  Medicare 
providers  and  suppliers; 

(6)  Premium  information,  including  the 
amount,  (or  if  the  amount  cannot  be 
included,  the  telephone  number  of  the 
source  from  which  this  information  may 
be  obtained)  and  the  procedures  for 
paying  premiums  and  other  charges  for 
which  enrollees  may  be  liable; 

(7)  Grievance  and  appeal  procedures; 

(8)  Disenrotlment  rights; 

(9)  The  obligation  of  an  enrollee  who 
is  leaving  the  organization's  geographic 
area  for  more  than  90  days  to  notify  the 
organization  of  the  move  or  extended 
absence  and  the  organization's  policies 
concerning  retention  of  enrollees  who 
leave  the  geographic  area  for  more  than 
90  days,  as  described  in  §  417.460(a)(2): 

(10)  The  expiration  date  of  the 
organization's  contract  with  HCFA  and 
notice  that  the  organization  in 
authorized  by  law  to  terminate  or  refuse 
to  renew  the  contract  that  HCFA  may 
also  terminate  or  refuse  to  renew  the 
contract  and  that  termination  (m* 
nonrenewal  of  the  contract  may  result  in 
termination  of  the  individual's 
enrollment  in  the  organization;  and 

(11)  Any  other  matters  that  HCFA 
may  prescribe. 

[h]  Availability  of  rules.  The 
organization  must  furnish  a  copy  of  the 
rules  to  each  Medicare  enrollee  at  the 
time  of  enrollment  and  at  least  annually 
thereafter. 

(c)  Changes  in  rules.  If  an 
organization  changes  its  rules,  it  must 
submit  the  changes  to  HCFA  in 
accordance  with  §  417.428(a)(3).  and 
notify  its  Medicare  enrollees  of  the 
changes  at  least  30  days  before  the 
effective  date  of  the  changes. 

8.  In  S  417.444,  the  introductory  text  of 
paragraph  (a)  is  republished,  paragraphs 
Ca)(2)  and  (b)  are  revised;  paragraph  (c) 
is  removed.  The  section  reads  as 
follows: 

§417.444    SpaeiatnilM  tor  currant  nonrtak 
Medicare  eoroMa—  of  an  organization 
under  a  rtaic  contract 

(a)  Condition  for  additional  benefits. 
Current  nonrisk  Medicare  enrollees  of  a 
risk  organization  may  retain  that  status 
indefinitely  and.  therefore,  are  not 
entitled  to  the  additional  benefits  under 
§  417.442  unless  HCFA  determines  that 
the  enroUee's  status  must  be  changed  or 
a  change  is  requested  by  the  enrollee.  as 
follows: 


(2)  A  current  nonridc  Medicare 
enrollee  requests,  using  \he  same  or  a 
similar  form  to  that  described  in 
paragraph  (a)(1)  of  this  section,  that  he 
or  she  be  covered  under  the  risk  portion 
of  the  contract 


(b)  Notification.  Organizations 
converting  from  a  cost  to  a  risk  contract 
must,  within  60  daj'S  of  signing  the  risk 
contract,  inform  current  nonrisk 
medicare  enrollees  of  their  right  to 
remain  current  nonrisk  Medicare 
enrollees  or  to  covert  to  risk  enrollnaent 
at  any  time  under  the  provisions  of 
paragraph  (a)(2)  of  this  section. 

§417.446    [Removed] 

9.  Section  417.446  is  removed. 

10.  In  S  417.448.  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§  417.448    Rastrlctlon  on  paymanta  for 
••rvlcea  received  t>y  Kdadicara  enrollees  of 
risk  organlzattona. 

•        *        *        *        • 

(c)  End  of  restriction.  The  restriction 
of  payments  imposed  by  paragraph  (a) 
of  this  section  ends  when  a  Medicare 
enrollee  leaves  the  organization's 
geographic  area  for  an  extended  period 
as  defined  in  5  471.460(a)(2)  and  the 
organization  and  enrollee  make 
arrangements  for  membership  to 
continue  as  provided  in 

S  417.460(a)(2)(iv). 

(d)  Timing.  The  effective  date  for  the 
end  of  the  restriction  on  payments,  as 
discussed  in  paragraph  (c)  of  this 
section  is  the  first  day  of  the  first  month 
following  the  month  in  which  the 
enrollee  notifies  the  organization  as 
required  in  S  417.436(a)(9).  that  he  or  she 
has  left  the  organization's  geographic 
area  for  an  extended  period. 

11.  Section  417.460(a)(2)(iv)  is  revised 
to  read  as  follows: 

S  417.460    DIaenrollment  of  Iteneficiarlea 
and  termination  of  payment*  to  an 
organizalion. 

(a)  •  *  • 

(2)  •  •  • 

(iv)  Exception.  An  organization  may 
retain  a  Medicare  enrollee  who  it 
absent  from  the  organization's 
geographic  area  for  an  extended  period, 
but  who  remaims  within  the  United 
States  as  defined  in  |  400.20a  if  the 
enrollee  agrees.  For  purposes  of  this 
exception,  the  following  provisions 
apply: 

(A)  An  absence  for  an  extended 
period  means  an  uninterrupted  absence 
from  the  organization's  geographic  area 
for  more  than  90  days  but  less  than  one 
year. 

(B)  The  organization  and  the  enrollee 
may  mutually  agree  upon  restrictions  for 
obtaining  services  while  the  enrollee  is 
absent  for  an  extended  period  from  the 
organization's  geographic  area. 
However,  restrictions  may  not  be 
imposed  on  the  scope  of  services 
described  in  |  471.440. 

(C)  When  the  enrollee  returns  to  the 
organization's  geographic  area,  the 


restrictions  under  1 417.448(a) 
prohibiting  Medicare  payment  for 
services  not  provided  or  arranged  for  by 
the  organization  apply  again 
immediately. 

(D)  Organizations  that  choose  to 
exercise  this  exception  must  make  the 
option  available  to  all  Medicare 
enrolVees  who  are  absent  for  an 
extended  period  from  the  organization's 
geographic  area.  (However, 
organizations  may  limit  this  option  to 
enrollees  who  go  to  a  geographic  area 
served  by  an  affiliated  organization.) 

(E)  If  the  enrollee  ^b  to  return  to  the 
organization's  geographic  area  within  1 
year  of  the  date  he  or  she  left  the 
geogiaphic  area,  then  the  organization 
must  disenroll  the  beneficiary  on  the 
first  day  of  the  month  following  the 
anniversary  of  the  date  the  enrollee  left 
the  geographic  area  under  the  provisions 
of  paragraph  (aH2)(i)  of  this  section. 

12.  Section  417.494  is  amended  by 
republishing  paragraph  (b)fl) 
introductory  text,  revising  (b)(l)(iii)  an^ 
adding  paragraph  (b)(l)(iv)  to  read  as 
follows: 

§417.494    Modifieation  or  tenninatlon  Of 
contract 

•  *        *        •        • 

(b)  Termination  by  HCFA.  (1)  HCFA 
may  terminate  a  contract  for  any  of  the 
following  reasons: 

*  •        «        <        * 

(iii)  The  organization  has  failed 
substantially  to  comply  with  the 
composition  of  enrollment  requirements 
specified  in  {  417.413(d). 

(iv)  HCFA  determines  that  the 
organization  no  longer  meets  the 
applicable  conditions  necessary  to 
qualify  as  an  eligible  organization  under 
section  1876  of  the  Act  and  this  subpart. 


13.  Section  417.596(a)  is  revised  to 
read  as  follows: 

§417.596    Establiahment  Of  a  benefit 
stabilization  fund. 

(a)  General.  If  an  organization  is 
required  to  provide  its  Medicare 
enrollees  with  additional  benefits  as 
described  in  i  417 J82.  tiie  organization 
may  request  that  HCFA  withhold  a  part 
of  its  monthly  per  capita  payment  in  a 
benefit  stabilization  fund.  The  fund  will 
be  used  to  prevent  excessive  fluctuation 
in  the  provision  of  those  additional 
benefits  in  subsequent  contract  periods. 

14.  In  t  417.597  paragraph  (e)  is 
removed  and  paragraph  (b)  is  revised  to 
read  as  follows: 
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9  417.597    Wtthdhnval  from  •  tMfWflt 
stabilization  fufxi 

(b)  Criteria  fdr  HCFA  approval.  HCFA 
will  approve  an  organization's  request 
for  a  withdraw^  from  its  benefit 
stabilization  fui^d  for  use  during  the  next 
contract  period  jonly  if— 

(1)  The  organization's  average  of  its 
per  capita  rateslof  payment  for  the  next 
contract  period  Is  less  than  that  of  the 
previous  contrafct  period; 

(2)  The  organization's  ACR  for  the 
next  contract  p(  iriod  is  significantly 
higher  than  thai  of  the  previous  contract 
period;  or 

(3)  The  organ  zation's  revenue 
requirements  fa  r  the  next  contract 
period  for  provi  ding  the  additional 
benefits  it  prov  ded  during  the  previous 
contract  period  is  significantly  higher 
than  the  requirements  for  that  previous 
period  and  the ,  ^CR  for  the  next 
contract  period  results  in  an  additional 
benefits  packaj  e  that  is  less  in  total 
value  than  that  of  the  previous  contract 
period. 


15.  Section  41 7.640(c)  is  revised  to 
read  as  followsi 

S  417.640    Dctefninations  subject  to 
appeal. 


(c)  A  determmation  to  terminate,  or  to 
refuse  to  renevy.  a  contract  with  an 
organization  hi  cause — 

(1)  The  orgar  ization  has  failed 
substantially  t(  carry  out  the  terms  of 
the  contract; 

(2]  The  orgar  ization  is  carrying  out 
the  contract  in  a  maimer  that  is 
inconsistent  wi  th  the  efficient  and 
effective  admir  istration  of  section  1876 
of  the  Act; 

(3)  The  orgai  ization  no  longer  meets 
the  applicable  x)nditions  necessary  to    ' 
qualify  as  an  e  igible  organization  tmder 
section  1876  of  the  Act  and  this  subpart; 
or 

(4)  The  orgai  ization  has  failed  to 
comply  with  th  e  composition  of 
enrollment  req  lirements  specified  in 
S  417.413(d). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Hiedical  Insurance  Program; 
No.  93.714,  Medical  Assistance) 

Dated:  March  JB.  1991. 
Gail  R.  Wilensk*. 

Administrator,  t  'ealth  Care  Financing 
Administration. 

Approved:  Ma  y  16, 1991. 
Louis  W.  Sulliv4>. 
Secretary. 
[FR  Doc.  91-218*5  Filed  9-12-91:  8:45  am] 

BlUJfM  COOC  41M  -01-4I 


IMI 


DEPARTMENT  OF  TRANSPORTATION 

UrtMH  Mass  Transportation 
Administration 

49  CFR  Part  665 
[Dockat  Na  S9-B] 
RIN  2132-AA30 

Bus  Testing 

agency:  Urban  Mass  Transportation 

Administration.  DOT. 

Acnow:  Interim  rule. 

summary:  On  October  9. 1990.  the 
Urban  Mass  Transportation 
Administration  (UMTA)  published  an 
Interim  Final  Rule  for  its  bus  testing 
facility  program.  At  that  time.  UMTA 
anticipated  publishing  a  final  rule  on 
July  1. 1991.  Because  of  the  complex 
nature  of  the  issues  involved,  however. 
UMTA  believes  that  additional  time  is 
required  to  draft  a  final  rule.  Today's 
document  amends  the  termination  date 
of  the  interim  final  rule  and  gives  notice 
of  continued  effectiveness  of  the  interim 
procedures. 

DATES:  These  procedures,  which  became 
effective  on  August  23. 1989  (54  FR 
35158).  with  further  modifications 
published  on  October  9. 1990  (55  FR 
41174).  remain  in  effect  until  further 
notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues.  Steven  A.  Barsony. 
Director,  Office  of  Engineering 
Evaluations.  Office  of  Technical 
Assistance  and  Safety.  (202)  366-0090; 
for  legal  issues.  Douglas  G.  Cold. 
Assistant  Chief  Counsel  for  Ceneral 
Law,  Office  of  the  Chief  Counsel,  (202) 
366-1936.  The  test  facility  can  be 
reached  by  contacting  James  C. 
Wambold.  Director  of  Automotive 
Research.  (814)  863-1889. 
SUPPIXMEnTary  information:  On  May 
25. 1989.  UMTA  published  a  notice  of 
proposed  rulemaking  (NPRM)  to 
implement  section  317  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (STURAA). 
Section  317  directs  the  Secretary  of  DOT 
(as  delegated  to  UMTA)  to  estabUsh  a 
bus  testing  facility  at  Altoona. 
Peimsylvania.  and  provides  that  no 
fimds  obligated  by  UMTA  after 
September  30. 1989.  under  the  Urban 
Mass  Transportation  Act  of  1964.  as 
amended,  may  be  used  to  purchase  a 
"new  bus  model"  unless  a  bus  of  such 
model  has  been  tested  at  the  facility. 

To  ensure  that  bus  testing  procedures 
were  in  place  before  the  statutory 
deadline  of  October  1. 1989.  the  agency 
indicated  in  the  NPRM  that  it  would 
issue  interim  guidance  in  advance  of  the 


agency's  final  rule.  The  guidance  was 
provided  in  the  interim  final  rule  issued 
on  August  23. 1989  (54  FR  35158).  UMTA 
invited  comments  on  the  interim 
procedures. 

While  the  NPRM  proposed  the  testing 
of  all  vehicles  used  in  mass  transit  after 
April  2. 1987  (the  effective  date  of 
STURAA),  the  interim  final  rule     - 
narrowed  the  scope  of  the  proposed 
rule.  It  provided  that  only  certain  larger- 
sized  buses  would  be  subject  to  the 
testing  procedures.  The  interim  final  rule 
also  stated  that  the  agency,  after 
appropriate  notice  and  as  conditions 
warranted,  might  expand  the  scope  of 
vehicles  to  be  tested  at  the  facility 
during  the  interim  period. 

On  October  9. 19P0  (55  FR  41174).  the 
agency  modified  the  interim  final  rule 
and  invited  comments  on  the  changes. 
The  modification  extended  the  interim 
period  to  July  1. 1991;  added  medium- 
duty  body-on-chassis  designs  to  the 
category  of  buses  to  be  tested;  and 
modified  the  definition  of  "new  bus 
model"  to  include  a  bus  being  produced 
with  a  major  change  in  configuration  or 
components.  Examples  of  a  major 
change  in  configuration  and  a  major 
change  in  components  were  provided. 
UMTA  received  numerous  comments  on 
these  modifications  to  the  interim  final 
rule. 

The  bus  testing  rule  involves  complex 
and  technical  issues.  UMTA  requires 
additional  time  to  examine  and  consider 
these  issues  and  to  make  a  careful 
review  of  the  public  comments  received 
as  a  result  of  the  October  1990 
modifications.  As  a  result.  UMTA  is 
extending  the  effective  date  of  the 
interim  final  rule  until  further  notice. 
The  agency  continues  to  reserve  the 
right,  after  appropriate  notice,  to  make 
further  modifications  to  the  interim  final 
rules. 

UMTA  does  not  consider  the 
extension  of  the  effective  date  of  this 
nJe  an  action  which  requires  an 
additional  notice  of  proposed 
rulemaking.  Since  its  first  NPRM,  the 
agency's  intent  has  remained  clear — to 
implement  the  provisions  of  the  UMT 
Act  relating  to  bus  testing  in  the  most 
effective  and  efficient  manner.  The 
agency  has  effected  this  policy  through  a 
staged  implementation  of  these 
provisions,  in  a  series  of  interim  rules. 
Because  this  rule  merely  extends  the 
effective  date  of  the  current  regulation, 
the  agency  has  determined  that  a 
recitation  of  compliance  with  the 
various  rulemaking  executive  orders  and 
statutes  is  unnecessary.  Information  on 
the  agency's  compliance  with  thes«> 
requirements  may  be  reviewed  in  its 
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October  9. 1990.  interim  final  rule  (55  PR  '. 

41174). 

List  of  Subjecto  ia  49  CFR  Part  665 

Vehicle  testing.  Grant  programs — 
transportation,  Mass  transportation. 

For  the  reasons  cited  above,  the 
Urban  Mass  Transportation 
Administration  amends  49  CFR  part  665 
as  set  forth  below: 

PART  685— BUS  TESTING 

1.  The  authority  citation  for  part  665 
continues  to  read  as  follows: 

Authority:  Urban  Mass  TrnnspoHallon  Act 
of  1964.  as  amended.  49  U.S.C.  1801.  fff  se«7., 
160e(h).  section  317.  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act  of 
1967,  and  49  CFR  1.51. 


§665.3    [AmwMled] 

2.  Section  665.3  is  amended  by 
removing  the  second  sentence. 

Issued  On:  September  9. 1991. 
Brian  W.  dymu. 
Administrator. 
[FR  Doc.  91-22041  Filed  9-12-91:  B:4S  am] 
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This  section  of  tw  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt>e 
proposed  Issuanqs  of  mles  and 
regulations.  The  ^xjrpose  of  these  notices 
is  to  give  interested  persorfs  an 
opportunity  to  participate  In  the  rule 
making  prior  to  (he  adoption  of  Vt\e  final 
rules. 

i 

DEPARTMENT  6F  AGRICULTURE 

Commodity  Cn  tdit  Corporation 

7CFRPart14i; 

1992  Upland  Cotton  Program 

agency:  Commodity  Credit  Corporation, 

USDA, 

ACTION:  Proposed  rule 


summary:  This 
amend  the 
1413  to  set  forth 
percentage  for 
cotton.  This 
103B  of  the 
amended  (the 


ADDRESSES: 

to  Bruce  R. 
Analysis 
Stabilization 
(ASCS).  U.S. 
(USDA).  P.O. 
Washington.  DC; 


FOR  FURTHER 

Charles  V.  Cuni|ingha: 
Fibers  Group, 
Division,  USDA 
P.O.  Box  2415, 
call  (202)  447-; 


)ropo8ed  rule  would 
regu^tions  at  7  CFR  part 
the  acreage  reduction 
the  1992  crop  of  upland 
acti  on  is  required  by  section 
Agri  :ultural  Act  of  1949,  as 
1!  49  Act). 

DATES:  Commer  ts  must  be  received  on 
or  before — Octo  ber  15, 1991 — in  order  to 
be  assured  of  cc  nsideration. 


Cotiments  must  be  mailed 
Wet  er.  Director,  Commodity 
Division,  Agricultural 

Conservation  Service 
D^artment  of  Agriculture 


B(x 


:415,  room  3741-S, 
20013. 


INFORMATION  CONTACT: 

m.  Group  Leader, 
Cbmmodity  Analysis 

-.fiiSCS,  room  3758-S, 
V^ashington,  DC  20013  or 


7<54. 

SUPPlfMENTAR'   INFORMATION:  This  rule 
has  been  revievied  under  USDA 
procedures  esta  ilished  in  accordance 

of  Departmental 
Regulation  1512  -1  and  Executive  Order 
12291  and  has  I  een  classified  as 

)een  determined  that  an 
the  economy  of  $100 

may  result  from 
implementation  of  the  provisions  of  this 
proposed  rule. 

The  prelimini  ry  regulatory  impact 
analysis  descriliing  the  options 
considered  in  d  iveloping  this  proposed 
rule  and  the  im  lact  of  the 

of  each  option  is 
available  on  request  from  the  above- 
named  individu  il. 


"major."  It  has 
annual  effect  oi 
million  or  more 


It  has  been  determined  that  the 
Regulatory  Felixibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  is:  Cotton  Production 
Stabilization — 10.052  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  paperwork  requirements  imposed 
by  this  rule  will  not  become  effective 
until  they  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980. 
Such  approval  has  been  requested  and 
is  under  consideration. 

Public  reporting  burden  for  these 
collections  is  estimated  to  vary  from  15 
minutes  to  45  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

In  accordance  with  section  103B  of  the 
1949  Act,  an  acreage  reduction  program 
(ARP)  is  required  to  be  implemented  for 
the  1992  crop  of  upland  cotton  if  it  is 
determined  that  the  total  supply  of 
upland  cotton,  in  the  absence  of  an  ARP. 
will  be  excessive,  taking  into  account 
the  need  for  an  adequate  carry-over  to 
maintain  reasonable  and  stable  supplies 
and  prices  and  to  meet  a  national 
emergency. 

Land  diversion  payments  also  may  be 
made  to  producers  of  upland  cotton, 


whether  or  not  an  ARP  for  upland  cotton 
is  in  effect,  if  needed  to  assist  in 
adjusting  the  total  national  acreage  of 
upland  cotton  to  desirable  goals.  If,  at 
the  time  of  final  announcement  of  the 
ARP,  the  projected  carry-over  of  upland 
cotton  for  the  crop  year  is  equal  to  or 
greater  than  8  million  bales,  a  paid  land 
diversion  shall  be  offered  to  upland 
cotton  producers.  A  paid  land  diversion 
has  not  been  considered  because,  given 
the  existing  supply/use  situation,  it  is 
not  needed. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  (from  0  to  25 
percent)  to  the  upland  cotton  crop 
acreage  base  for  the  crop  for  each 
upland  cotton-producing  farm.  In  making 
such  a  determination,  the  number  of 
acres  placed  into  the  agricultural 
resources  conservation  program 
established  under  subtitle  D  of  title  XII 
of  the  Food  Security  Act  of  1985,  as 
amended,  must  be  taken  into 
consideration. 

Producers  who  knowingly  produce 
upland  cotton  in  ex''ess  of  the  permitted 
upland  cotton  acreage  for  the  farm  plus 
any  upland  cotton  acreage  planted  in 
accordance  with  the  flexibility 
provisions  are  ineligible  for  upland 
cotton  loans  and  payments  with  respect 
to  that  farm. 

If  it  is  determined  that  an  ARP  for  the 
1992  crop  of  upland  cotton  is  needed,  a 
preliminary  announcement  of  the  ARP 
uniform  percentage  requirement  (from  0 
to  25  percent)  must  be  made  not  later 
than  November  1  of  the  calendar  year 
preceding  the  year  in  which  the  crop  is 
harvested.  Not  later  than  January  1  of 
the  calendar  year  in  which  the  crop  is 
harvested,  a  Hnal  announcement  of  the 
ARP  uniform  percentage  requirement 
must  be  made.  Producers  in  early 
planting  areas  may  elect  to  participate 
in  the  program  on  the  terms  of  the  ARP 
first  announced  for  the  crop,  or  as 
subsequently  revised,  if  the  Secretary 
determines  that  the  producers  may  be 
unfairly  disadvantaged  by  the  revision. 

The  ARP  for  the  1992  crop  of  upland 
cotton  must  be  set  at  a  level  that  will 
result  in  a  ratio  of  carry-over  to  total 
disappearance  of  30  percent,  based  on 
the  most  recent  projection  of  carry-over 
and  total  disappearance  at  the  time  of 
announcement  of  the  ARP.  For  the 
purposes  of  this  provision,  the  term 
"total  disappearance"  means  all  upland 
cotton  utilization,  including  total 
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domestic,  total  export,  and  total  residual 
disappearance. 

Based  on  August  1991  supply/use 
estimates,  ending  stocks  for  the  1992 
marketing  year  under  a  5-percent  ARP,  a 
10-percent  ARP  and  a  15-percent  ARP 
are  5.200  thousand  bales.  4,800  thousand 
bales  and  4,400  thousand  bales, 
respectively.  Such  ARP  levels  would 


result  in  ratios  of  carry-over  to  total 
disappearance  of  0.331. 0.310  and  0.288. 
respectively.  For  the  purposes  of  this 
proposed  rule,  these  three  ARP  options 
will  be  considered.  However,  because  of 
changes  in  the  supply/use  situation  that 
may  develop  between  now  and 
November  1,  the  actual  announced 


preliminary  ARP  may  be  different  from 
the  options  discussed  in  this  notiiSe. 

The  1992  ARP  options  considered  are: 
Option  J.  5  percent  ARP. 
Option  2. 10  percent  ARP. 
Option  3. 15  percent  ARP. 

The  estimated  impacts  of  the  ARP 
options  are  shown  in  Table  1. 


Table  1— Upland  Cotton  Supply/Demand  Estimates 


nam 


OpSonl 


Op«on2 


OpttonS 


ARP(%) 

PwtWprtlon  (%) ™ 

Planted  AoM  (thouMnd) 

Production  (thouund  tMlM) 

DomMtic  Um  (ttMXiund  t»les) . 
Exports  (thousand  t>alas).. 


Ending  Stocks  (tiwusand  tMias).. 

Carry-ovar/Dlsappaaranca 

DaflciarKy  Payments  ($  million)... 


S 

87 

13.540 

16.800 

8.850 

6.850 

5.200 

0.331 

723 


10 
86 

12.970 

16.200 

8.800 

6.700 
4,800 
0.310 


IS 
84 

12,420 
15.600 
8.750 
6.550 
4,400 
0.288 
562 


Accordingly,  comments  are  requested 
as  to  the  1992  acreage  reduction 
percentage  for  upland  cotton.  The  final 
determination  of  this  percentage  will  be 
set  forth  at  7  CFR  part  1413. 

list  of  Subjecte  in  7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Wheat,  Rice. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STABLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C  1308, 130Ba,  1309. 1441- 
2, 1444-2, 1444f.  1445b-3a,  1461-1409: 15 
U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  by 
redesignating  paragraph  (a](4]  as  (a)(5); 
and  adding  a  new  paragraph  (a)(4)  and 
revising  paragraphs  (a)(3)  and  (d)  to 
read  as  follows: 

9  1413.54   Acreage  reduction  pfoyam 
proviaions. 

(a)  •  ♦  • 

(3)(i)  1991  upland  cotton,  5  percent: 
and 

(ii)  1992  upland  cotton  shall  be  within 
the  range  of  0  to  25  percent,  as 
determined  and  announced  by  CCC; 

(4)  1991  ELS  cotton,  5  percent: 

(d)  Paid  land  diversion  program 
payments  shall  not  be  made  available  to 
producers  of  the  1992  crops  of  wheat, 
feed  grains  and  upland  cotton. 


Signed  at  Washington,  DC  on  Sejjtember  6, 
1991. 

Keith  D.  Bjarke, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc.  91-21929  Filed  9-12-91:  8:45  am] 
aiLLINa  COM  *4io-es-M 

Rural  Elactriflcation  AdmlnlatraUon 

7  CFR  Part  1755 

RIN  0572-AA56 

REA  Specification  for  Riled  Telephone 
Cablea  with  Expanded  Inaulation 

AQENCV:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  1755.97,  Incoporation  by 
Reference  of  Telephone  Standards  and 
Specifications  by  rescinding  REA 
Bulletin  345-89,  REA  Specification  for 
Filled  Telephone  Cables  with  Expanded 
Insulation,  PE-89  and  replacing  it  with 
Bulletin  1753F-208  (PE-89).  The  new 
bulletin  will  update  the  end  product 
performance  requirements  of  filled 
cables  brought  about  through 
technological  advancements  made 
during  the  last  five  years. 
dates:  Comments  must  be  received  by 
REA  or  postmarked  no  later  than 
October  15, 1991. 
ADOHESSCS:  Comments  should  be 
mailed  to  Donald  M.  Van  Bellinger, 
Director,  Telecommunications  Staff 
Division,  Rural  ElectriHcation 
Administration,  room  2835.  South 
Building,  U.S.  Department  of 
^riculture,  Washington,  DC  20250- 


1500.  REA  requests  an  original  and  three 
copies  of  all  comments  (7  CFR  1700). 
Comments  received  may  be  inspected 
Monday  through  Friday  in  room  2835 
between  8  a.m.  and  4  p.m.  (7  CFR 
1.27(b)). 

PON  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams.  Chief.  Outside  Plant 
Branch,  Telecommunications  Staff 
Division,  Rural  Electrification 
Administration,  room  2832.  South 
Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-8667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certification 

Gary  C.  Byrne.  Administrator,  REA. 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  most  borrowers  of  REA  loan 
funds  do  not  meet  the  requirements  for 
small  entities.  Further,  the  regulations 
are  applied  equally  to  all  borrowers. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
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3504  of  that  Act,  information  collection 
and  recordkeepkig  requirements 
contained  in  thii  proposed  rule  have 
been  approved  by  0MB  under  control 
number  0572-(XF7  which  expires  on 
1/31/94.  Comments  concerning  these 
requirements  shpuld  be  directed  to  the 
Office  of  Information  and  Regulator 
Affairs  of  0MB.  Attention:  Desk  Officer 
for  USDA.  roomJ3201.  NEOB. 
Washington.  DO  20503. 

National  Enviroi  imental  Policy  Act 
Certification 

Gary  C  Byrne  Administrator,  REA. 
has  determined  that  this  proposed  rule 
will  not  significantly  afl'ect  the  quality  of 
the  human  environment  as  defined  by 
the  National  En>jironmental  Policy  Act 
of  1969  (42  U.S.d.  4321  et  seq.). 
Therefore,  this  action  does  not  require 
an  environmental  impact  statement  or 


assessment.        I 
;of  FedeiM 


Catalog  I 


Domestic  Assistance 


The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  lO.SSlj  Rural  Telephone  Loans 
and  Loan  Guaraatees;  and  No.  10.852, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  Vnited  States 
Government  Prir  ting  Office, 
Washington.  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovemmentiil  Consultation.  A 
Notice  of  Final  R^jle  titled  Department 
Programs  and  AQtivifies  Excluded  from 
Executive  Order  112372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  cov  >rage  under  this  Order. 

Bacltground 

REA  has  issuel  a  series  of 
publications  titled  "Bulletin"  which 
serve  to  implement  the  policy, 
procedures,  and  requirements  for 
administering  its  loans  and  loan 
guarantee  programs  and  the  security 
instruments  whidi  provide  for  and 
secure  REA  financing.  In  the  bulletin 
series,  REA  issuas  standards  and 
specifications  fon  the  construction  of 
telephone  facilities  financed  with  REA 
loan  funds.  REA  js  proposing  to  rescind 
Bulletin  345-69.  "REA  Specification  for 
Filled  Telephone  Cables  with  Expanded 
Insulation  PE-«9.V  and  replace  it  with 
Bulletin  1753F-2(llB{PE-89).  Spedfication 
No.  PE-«9.  woulc  become  part  of  REA 


BulleUn  No.  1753F-208(PE-«9)  and  no 
longer  be  shown  in  the  "Specification 
No."  column  of  the  table  in  S  1755.97. 

The  American  National  Standard 
Institute  (ANSI)  and  the  Insulated  Cable 
Engineers  Association  (ICEA)  are 
scientific  and  technical  organizations 
formed  for  the  development  of 
standards  on  characteristics  and 
performance  of  materials,  products, 
systems,  and  services.  An  ANSI/ICEA 
standard  represents  a  common 
viewpoint  of  those  parties  concerned 
with  its  provisions;  namely  producers, 
users  and  general  interest  groups.  The 
standard  is  intended  to  aid  industry, 
government  agencies,  and  the  general 
public. 

It  is  REA  policy  to  use  the  standards, 
rules,  and  regulations  of  such 
engineering  and  standards  groups  as 
ANSI,  the  ICEA,  the  American  Society 
for  Testing  and  Materials  (ASTM).  and 
the  various  national  engineering 
societies,  and  such  references  as  the 
National  Electrical  Safety  Code  (NESC) 
and  the  National  Electrical  Code  (NEC), 
to  the  greatest  extent  practicable  as 
determined  by  REA.  REA  is  also  guided 
by  0MB  Circular  No.  A-119,  Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Standards  in  its 
activities.  In  the  absence  of  national 
standards,  or  where  REA  determines 
that  existing  national  standards  are  not 
satisfactory,  standards  will  be  prepared 
for  material  and  equipment  as 
necessary. 

REA  has  determined  that  by  revising 
the  current  specification,  borrowers  will 
be  provided  with  the  opportunity  to 
increase  subscriber  services  through 
enhanced  cable  designs  brought  about 
through  technological  advancements 
made  during  the  last  five  years  in  an 
economical  and  efficient  manner.  This 
revision  will  also  allow  cable 
manufacturers  to  reduce  their 
production  costs  by  providing  one 
uniform  cable  design  to  both  REA  and 
non-REA  telephone  companies  which 
presently  is  not  being  done  today.  This 
reduction  in  manufacturing  costs  will 
result  in  lower  cable  costs  for  borrowers 
without  any  degradation  in  cable 
performance. 

List  of  Subjecto  in  7  CFR  Part  1755 

Loan  programs-communications. 
Reporting  and  recordkeeping 
requirements.  Rural  Areas,  Telephone. 

For  reasons  set  out  in  the  preamble. 
REA  proposes  to  amend  7  CFR  1755  as 
follows: 


PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq^  1921  et  seq. 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  No. 
345-89  and  adding  new  entry  REA 
Bulletin  No.  1753F-208(PE-89)  to  read  as 
follows: 

S  1755.97    Incorporation  by  reffence  of 
telephone  standards  and  specification*. 
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Dated:  September  5, 1991. 

Gary  C  Byrne. 

Administrator. 

[PR  Doc.  91-22036  Filed  9-12-91;  8:45  am] 

HUJNO  cooe  »410-t*^ 

Farmers  Home  AcNninlstration 
7  CFR  Part  1940 

System  for  Delivery  of  Certain  Rural 
Development  Programs 

agency:  Fanners  Home  Administration. 
USDA. 

ACTION:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to  add 
a  new  regulation,  subpart  T,  System  for 
Delivery  of  Certain  Rural  Development 
Programs,  to  part  1940 — General.  This 
acuon  is  taken  by  FmHA  to  comply  with 
legislation  authorizing  a  5-year  pilot 
program  in  up  to  five  States  whereby  a 
State  rural  economic  development 
review  panel  will  be  established  to 
review  and  rank  applications  requesting 
assistance  from  designated  rural 
development  programs.  It  also 
authorizes  the  use  of  grant  funds,  from 
grants  appropriated  under  provision  of 
section  306(a)  of  the  Consolidated  Farm 
and  Rural  Development  Act,  for 
administrative  costs  associated  with  the 
review  panel  operations,  and  to  allow 
loan  level  transfers  within  a  State 
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among  certain  rural  development 
programs.  The  intended  effect  of  this 
action  is  to  permit  up  to  five  States  to 
establish  a  rural  economic  development 
review  panel  to  review  and  rank  certain 
rural  development  program  applications 
in  order  to  help  assure  that  the  social 
and  economic  needs  of  rural  areas  are 
funded  according  to  approved 
development  plans  for  rural  areas  within 
a  State. 

DATES:  Written  comments  must  be 
received  on  or  before  October  15, 1991. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations,  Analysis,  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  South  Building,  room  6348. 14th 
and  Independence  Avenue,  SW.. 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  reporting  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  30 
minutes  to  48  hours  per  response,  with 
an  average  of  6.5  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  . 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  room  404-W. 
Washington.  DC  20250;  and  to  the  O^ice 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Farmers  Home 
Administration,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  W.  McGlothin.  Loan  Specialist, 
Water  and  Waste  Disposal  Division, 
Farmers  Home  Administration.  USDA, 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  SW..  room  6330. 
Washington.  DC  20250.  Telephone  (202) 
382-9589. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1.  which  implements  Executive 
Order  12291.  and  has  been  determined 
to  be  "non-major."  The  action  is  not 
likely  to  result  in  any  of  the  following: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more,  (b)  a  major 


increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay  or  to 
affect  more  than  one  agency  or  to  be 
controversial. 

Intergovenunental  Review 

The  grant  program  will  be  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofBcials. 

Enviroomental  Impact 

This  proposed  action  has  been 
reviewed  in  accordance  with  7  CFR  part 
1940,  subpart  G,  "Environmental 
Programs."  FmHA  has  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  national 
Environmental  Policy  Act  of  1969.  Public 
Law  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

The  Administrator  of  Farmers  Home 
Administration  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  small  entities. 
Eligibility  is  extended  only  to  States  and 
in  terms  of  total  number  of  entities,  less 
than  25  will  be  affected  annually. 

Background 

Under  current  FmHA  procedures  for 
funding  or  guaranteeing  Community  and 
Business  Program  projects,  and  Agency 
reviews  and  ranks  applications, 
assigning  particular  weight  to  important 
factors  such  as  the  type  of  applicant 
population  and  income.  FmHA  also 
considers  availability  of  funds  within 
each  program.  This  action  proposes  to 
establish  a  pilot  program  that  would 
modify  the  method  by  which 
applications  are  selected  for  funding.  In 
particular,  this  proposal  would  add  a 
new  regulation  to  select  up  to  Rve  States 
for  a  5-year  period  to  operate  a  modified 
application  review  and  ranking 
procedure.  Once  selected,  this  procedure 
will  become  the  State's  exclusive 
method  by  which  allocated  funds  are 
disbursed  to  eligible  applicants. 
Selected  States  cannot  "opt  out"  of  the 
procedure  and  revert  to  the  old  ranking 
and  applicant  selection  process. 


Governors  will  establish  a  State  rural 
economic  development  review  panel 
consisting  of  sixteen  voting  and  up  to 
four  nonvoting  members  to  review  and 
rank  applications  requesting  funds  from 
designated  rural  development  programs. 
Projects  selected  for  funding  under  the 
panel  review  process  will  he  selected 
considering  area  and  regional 
development  plans  of  the  State.  FmHA 
will  fund  projects  based  upon  the 
panel's  prioritized  list  as  funds  are 
available.  The  proposed  regulation  also 
authorizes  loan  level  transfers  within  a 
State  among  certain  loan  programs,  and 
authorizes  grant  funds  to  pay 
administrative  costs  associated  with 
panel  operation.  Even  though  the  1990 
Farm  Bill  authorizes  an  appropriation  of 
funds  for  the  panels.  Federal  funds  may 
or  may  not  be  appropriated  or  otherwise 
made  available  by  Congress.  It  may  be 
necessary,  therefore,  for  States  to  fund 
all  panel  expenses. 

FmHA  proposes  to  add  subpart  T  to 
part  1940  to  comply  with  Public  Law 
101-624. 

List  of  Subjecto  in  7  CFR  Part  1940 

Administrative  practice  and 
procedure.  Agriculture,  Grant 
programs — Housing  and  community 
development.  Loan  programs — 
Agriculture.  Rural  areas. 

FmHA  proposes  to  amend  chapter 
XVIII.  title  7,  code  of  Federal 
Regidations  as  follows: 

PART  1940— GENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Autirarity:  7  U.S.C.  1969;  42  U.S.C.  1480:  S 
U.S.C  301;  7  CFR  2.23;  7  CFR  2.7a 

2.  Subpart  T  of  part  1940,  consisting  of 
9S  1940.951  through  1940.1000,  is  added 
to  read  as  follows: 

Subpart  T— Syatem  for  Delivery  of  Certain 
Rural  Devetopment  Program* 

Tabic  of  Contanti 

1940.951  General 

1940.952  [Reserved). 

1940.953  Definitions. 

1940.954  State  participation. 

1940.955  Distribution  of  program  funds  to 
designated  States. 

1940.956  State  rural  economic  development 
review  panel. 

1940.957  State  coordinator. 

1940.958  Designated  agency. 

1940.959  Area  plan. 

1940.960  Federal  employee  panel  members. 

1940.961  Allocation  of  appropriated  funds. 

1940.962  AuUiority  to  transfer  diraci  loan 
amounts. 

1940.963  Authority  to  transfer  guaranteed 
loan  amounts. 
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1940.964    (Reser 

1940.9S5    Proces^ng  project  applications. 

1940.96&-1940.967|    [Rnerved]. 

1940.968  Rural  Economic  Development 
Review  Panel  Grant  ("Panel  Grant').  ■ 

1940.969  Forms,  exhibits  and  subparts. 

1940.970  [Reseryed). 

194a971    Delegation  of  authority. 

1940.972-194a999    (Reserved). 

194ai000    OMB I  »ntrol  number.  [Reserved]. 

S  1940.951    GaiKini. 

This  subpart  i  lets  forth  Farmers  Home 
Administration  iFmHA]  policies  and 
procedures  for  Ipe  delivery  of  certain 
rural  development  programs  under  a 
rural  economic  development  review 
panel  establishsd  in  eligible  States 
authorized  undar  sections  365,  366,  367, 
and  368  of  the  CJonsolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1921  et. 
seq.],  as  amended. 

(a)  The  Administrator  shall  designate 
not  more  than  five  States  in  which  to 
make  rural  economic  development 
review  panels  applicable  during  any 
particular  period  for  the  purpose  of 
reviewing  and  ranking  appUcations  for 
funding  submitted  under  certain  rural 
development  programs. 

(b)  If  a  State  desires  to  participate  in 
this  delivery  pnjgram,  the  Governor  of 
the  State  may  submit  an  application  to 
the  Administratbr,  Washington,  DC 
20250  in  accordince  with  §  1940.954  of 
this  subpart 

(c)  Assistancf  under  each  designated 
rural  development  program  shall  be 
provided  in  eligible  States  to  qualified 
projects  in  accordance  with  this  subpart 

(d)  This  subpart  shall  apply  to  any 
State  designated  by  the  Administrator 
under  paragrapfi  (a)  of  this  section  until 
September  30.  Ifi9a  If  a  designated  State 
does  not  remaiij  an  eligible  State  during 
this  5-year  period,  the  State  will  not  be 
eligible  to  participate  in  this  program. 

(e)  Federal  statutes  provide  for 
extending  FmHA  financially  supported 
programs  witho^it  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age,  famjlial  status,  or  physical/ 
mental  handicap  (provided  the 
participant  possesses  the  capacity  to 
enter  into  legal  contracts.) 

§1940.952    [R«s|BrvMt] 

91940.953    DefMbons. 

For  the  purpose  of  this  subpart: 

Adwinistratof.  The  Administrator  of 
Farmers  Home  Administration. 

Area  plan.  The  long-range 
development  plan  developed  for  a  local 
or  regional  area!  in  a  State. 

Designated  akency.  An  agency 
designated  by  the  Governor  of  the  State 
to  provide  the  panel  and  the  State 
coordinator  wit  i  support  for  the  daily 
operation  of  the  panel. 


IMI 


Designated  State.  A  State  selected  by 
the  Administrator  to  participate  in  this 
5-year  program,  in  accordance  with 
S  1940.954  of  this  subpart. 

Designated  rural  development 
program.  A  program  carried  out  under 
sections  304(b),  306(a),  or  subsections  (a) 
through  (f)  and  (h)  of  section  310B  of  die 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C  ig26(a)),  as 
amended,  or  under  section  1323  of  the 
Food  Security  Act  of  1985,  for  which 
funds  are  available  at  any  time  during 
the  Bscal  year  under  such  section, 
including,  but  not  limited  to,  the 
following: 

(1)  Water  and  Waste  Disposal  Insured 
or  Guaranteed  Loans; 

(2)  Development  Grants  for 
Community  Domestic  Water  and  Waste 
Disposal  Systems; 

(3)  Technical  Assistance  and  Training 
Grants; 

(4)  Emergency  Community  Water 
Assistance  Grants; 

(5)  Community  Facilities  Insured  and 
Guaranteed  Loans; 

(6)  Business  and  Industry  Guaranteed 
Loans; 

(7)  Industrial  Development  Grants;  - 

(8)  Intermediary  Relending  Program;     . 

(9)  Drought  and  Disaster  Relief 
Guaranteed  Loans; 

(10)  Disaster  Assistance  for  Rural 
Business  Enterprises; 

(11)  Nonprofit  National  Rural 
Development  and  Finance  Corporations. 

Eligible  State.  With  respect  to  a  fiscal 
year,  a  State  that  has  been  determined 
eligible  in  accordance  with  S  1940.954  of 
this  subpart. 

Qualified  project  Any  project: 

(1)  For  which  the  designated  agency 
has  identified  alternative  Federal,  State, 
local  or  private  sources  of  assistance 
and  has  identified  related  activities  in 
the  State;  and 

(2)  To  which  the  Administrator  is 
required  to  provide  assistance. 

State.  Any  of  die  fifty  States. 

State  coordinator.  The  officer  or 
employee  of  the  State  appointed  by  the 
Governor  to  ceirry  out  the  activities 
described  in  \  1940.957  of  this  subpart. 

State  Director.  The  head  of  Farmers 
Home  Administration  at  the  local  level 
charged  with  administering  designated 
rural  development  programs. 

State  rural  economic  development 
review  panel  or  'panel'.  An  advisory 
panel  that  meets  the  requirements  of 
§  1940.956  of  this  subpart. 


S  1940.954 

(a)  Application.  If  a  State  desires  to 
participate  in  this  5-year  program,  the 
Governor  may  submit  an  original  and 
one  copy  of  Form  SF  424-1,  "Application 
for  Federal  Assistance  (For  Non- 


construction),"  to  the  Administrator. 
Farmers  Home  Administration, 
Washington,  DC  20250.  The  five  States 
designated  by  the  Administrator  to 
participate  in  this  program  will  be 
selected  from  among  applications 
received  not  later  than  60  calendar  days 
from  the  effective  day  of  this  subpart. 
States  should  include  the  following 
information  with  Form  SF  424-1: 

(1)  A  narrative  signed  by  the 
Governor  including  reasons  for  State 
participation  in  this  program  and 
reasons  why  a  project  review  and 
ranking  process  by  a  State  panel  will 
improve  the  economic  and  social 
conditions  of  rural  areas  in  the  State. 

(2)  A  proposal  outlining  the  method 
for  meeting  all  the  following  eligibility 
requirements  and  the  timeframes 
established  for  meeting  each 
requirement: 

(i)  Establishing  a  rural  economic 
development  review  panel  in 
accordance  with  §  1940.956  of  this 
subpart.  When  established,  the  name, 
tide,  and  address  of  each  proposed 
member  should  be  included  and  the 
chairperson  and  vice  chairperson  should 
be  identified. 

(ii)  Governor's  proposed  designation 
of  a  State  agency  to  support  the  State 
coordinator  and  the  panel.  The  name, 
address,  and  telephone  number  of  the 
proposed  agency's  contact  person 
should  be  included. 

(iii)  Governor's  proposed  selection  of 
a  State  coordinator  in  accordance  with 
§  1940.957  of  this  subpart  including  the 
title,  address,  and  telephone  number. 

(iv)  Development  of  area  development 
plans  for  all  areas  of  the  State  that  are 
eligible  to  receive  assistance  from 
designated  rural  development  programs. 

(v)  The  review  and  evaluation  of  area 
development  plans  by  the  panel  in 
accordance  with  {  1940.956  of  this 
subpart. 

(vi)  Development  of  written  policy 
and  criteria  used  by  the  panel  to  review 
and  evaluate  area  plans  in  accordance 
with  §  1940.956  of  this  subpart. 

(vii)  Development  of  written  policy 
and  criteria  the  panel  will  use  to 
evaluate  and  rank  applications  in 
accordance  with  §  1940.956  of  this 
subpart. 

(3)  Preparation  of  a  proposed  budget 
that  includes  three  years  projections  of 
income  and  expenses  associated  with 
panel  operations.  If  funds  from  other 
sources  are  anticipated,  sources  and 
amounts  should  be  identified. 

(4)  Development  of  a  financial 
management  system  that  will  provide 
for  effective  control  and  accountability 
of  all  funds  and  assets  associated  with 
the  panel. 
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(5}  A  schedule  to  coordinate  the 
submission,  review,  and  ranking  process 
of  preapphcations/ applications  in 
accordance  with  S  1940.956  (a). 

(6}  Other  information  provided  by  the 
State  in  support  of  its  appHcation. 

(b)  Selecting  designated  States.  The 
Administrator  will  review  the 
application  and  other  information 
submitted  by  the  State  and  designate 
not  more  than  Hve  States  to  participate 
in  this  5-year  program.  Additional  States 
will  not  be  added  after  the  initial 
designations  have  been  made. 

(c)  Notification  of  designation.  (1)  The 
Administrator  will  notify  the  Governor 
of  each  State  whether  or  not  the  State 
was  designated  to  participate  in  this 
program.  Notification  will  include 
information  a  designated  State  must 
submit  to  the  State  Director  in  order  to 
meet  eligibility  requirements  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  The  Administrator  will  send  a 
copy  of  the  notification  to  designated 
States  to  applicable  State  Directors 
along  with  material  and  information 
submitted  with  State  applications. 

(d)  Determining  State  eligibility.  (1) 
The  Governor  will  provide  the  State 
Director  with  evidence  that  the  State 
has  complied  with  requirements  of 
paragraph  (a)(2]  of  this  section. 

(2)  The  State  Director  will  review  the 
material  submitted  by  the  Governor  and 
make  written  recommendations  to  the 
Administrator  in  sufficient  detail  for  the 
Administrator  to  determine  if  a  State 
has  complied  with  all  eligibility 
requirements  of  this  subpart.  The  State 
Director  may  include  supporting ' 
documents  with  the  recommendations. 

(3)  The  Administrator  will  make 
eligibility  determinations  based  upon 
the  State  Director's  recommendations 
and  supporting  documents.  Governors 
will  be  notified  of  the  eligibility 
determination  and  whether  or  not  the 
State  is  eligible  to  participate  in  this 
program.  A  copy  of  the  notiHcation  will 
be  sent  to  appropriate  State  Directors. 
The  Administrator's  decision  is  not 
appealable. 

(e)  Eligibility  requirements. 

(1)  With  respect  to  this  subpart,  the 
Administrator  may  determine  a  State  to 
be  an  eligible  State  provided  all  of  the 
following  apply  not  later  than  October  1 
of  each  fiscal  year,  except  that  a  later 
date  may  be  set  by  the  Administrator  for 
fiscal  year  1992: 

(i)  The  State  has  established  a  rural 
economic  development  review  panel 
that  meets  the  requirements  of 
S  1940.956  of  this  subpart; 

(ii)  The  Governor  has  appointed  an 
officer  or  employee  of  the  State 
Government  to  serve  as  State 


coordinator  to  carry  out  the 
responsibilities  set  fwth  in  i  1940.957  of 
this  subpart;  and 

(iii)  The  Governor  has  designated  an 
agency  of  the  State  Government  to 
provide  the  panel  and  State  coordinator 
with  support  for  the  daily  operation  of 
the  paneL 

(2)  If  a  State  is  determined  eligible 
initially,  and  wishes  to  remain  an 
eligible  State,  the  Governor  will  submit 
documents  and  information  not  later 
than  September  1  of  each  subsequent 
fiscal  year,  in  sufficient  detail  for  the 
State  Director  to  determine  that  the 
State  is  still  in  compliance  with  all 
eligibility  requirements  pf  this  subpart 

{1940955    DtatrlMitlon  Of  program  funds 
to  designated  States. 

(a)  Designated  States  will  receive 
funds  from  designated  rural 
development  programs  according  to 
applicable  program  regulations  until  the 
end  of  fiscal  year  1992,  in  order  for 
States  to  have  sufficient  time  to  meet  the 
eligibility  requirements  of  this  subpart 
No  funds  will  be  administered  under 
this  subpart  to  an  ineligible  State. 

(b)  If  a  State  becomes  an  eligible  State 
any  time  prior  to  the  end  of  fiscal  year 
1992,  any  funds  from  State  allocations 
remaining  unobligated,  may  be 
administered  under  this  subpart. 

(c)  Beginning  in  fiscal  year  1993  and 
continuing  until  the  end  of  fiscal  year 
1996,  all  designated  rural  development 
program  funds  received  by  a  designated 
State  will  be  administered  in 
accordance  with  §9  1940.961-1940.965  of 
this  subpart  provided  the  State  is 
determined  eligible  at  the  beginning  of 
each  fiscal  year  in  accordance  with 

S  1940.954  of  this  subpart  No  assistance 
will  be  provided  under  any  designated 
rural  development  program  in  any 
designated  State  that  is  not  an  eligible 
State. 

81940.956    State  rural  economic 
development  review  panoL 

(a]  General.  In  order  for  a  State  to 
become  or  remain  an  eligible  State,  the 
State  must  have  a  rural  economic 
development  panel  that  meets  all 
requirements  of  this  subpart  Each 
designated  State  will  establish  a 
schedule  whereby  the  panel  and  FmHA 
will  coordinate  the  submission,  review, 
and  ranking  process  of  preapplications/ 
applications.  The  schedule  will  be 
submitted  to  the  Administrator  for 
concurrence  and  should  consider  the 
following: 

(1)  Timeframes  should  assure  that 
applications  selected  for  funding  from 
the  current  fiscal  year's  allocation  of 
funds  can  be  processed  by  FmHA  and 
funds  obligated  prior  to  the  July  15 


pooling  established  in  f  1940.961(b]  of 
this  subpart: 

(2)  Initial  submission  of 
preapplications/applications  from 
FmHA  to  the  panel  and  any  subsequent 
submissions  during  the  first  yean 

(3)  How  often  during  each  fiscal  year 
thereafter  should  FmHA  submit 
ineapplications/applications  to  the 
panel  for  review  and  ranking; 

(4)  Number  of  working  days  needed 
by  the  panel  to  review  and  rank 
applications; 

(5)  Number  of  times  during  the  fiscal 
year  the  panel  will  submit  a  list  of 
ranked  applications  to  FmHA  for 
funding  consideration; 

(6)  Consider  the  matching  of  available 
loan  and  grant  funds  to  assure  that  all 
allocated  funds  will  be  used; 

(7)  How  to  consider  ranked 
preapplications/applications  at  the  end 
of  the  fiscal  year  that  have  not  been 
funded;  and 

(8)  How  to  consider  requests  for 
additional  funds  needed  by  an  applicant 
to  complete  a  project  that  already  has 
funds  approved;  i.e..  construction  bid 
cost  overrun. 

(b)  Duties  and  responsibilities.  The 
panel  is  required  to  advise  the  State 
Director  on  the  desirability  of  funding 
applications  from  funds  available  to  the 
State  from  designated  rural  development 
programs.  In  relation  to  this  advice,  the 
panel  will  have  the  following  duties  and 
responsibilities: 

(1)  Establish  policy  and  criteria  to 
review  and  evaluate  area  plans  and  to 
review  and  rank  applications. 

(i)  Area  plan.  The  panel  will  develop  a 
written  policy  and  criteria  to  use  when 
evaluating  area  plans.  The  criteria  to  be 
used  when  evaluating  area  plans  will 
assure  that  the  plan  includes,  as  a 
minimum,  the  technical  information 
included  in  §  1940.959  of  this  subpart 
The  criteria  will  be  in  sufficient  detail 
for  the  panel  to  determine  that  the  plan 
is  techiiically  and  economically 
adequate,  feasible,  and  likely  to  succeed 
in  meeting  the  stated  goals  of  the  plan. 
The  panel  will  give  weight  to  area-wide 
or  regional  plans  and  comments 
submitted  by  intergovernmental 
development  councils,  or  similar 
organizations  made  up  of  local  elected 
officials  charged  with  the  responsibility 
for  rural  area  or  regional  development 
A  copy  of  the  policy  and  evaluating 
criteria  will  be  provided  to  FmHA. 

(ii)  Applications.  The  panel  will 
annually  review  the  policy  and  criteria 
used  by  the  panel  to  evaluate  and  rank 
applications  in  accordance  with  this 
subpart  Hie  panel  will  assure  that  the 
policy  and  criteria  are  consistent  with 
current  rural  development  needs,  and 
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that  the  public  his  an  opportunity  to 
provide  input  dujing  the  development  of 
the  initial  policy  land  criteria.  The 
Governor  will  provide  a  copy  of  the 
initial  policy  and  criteria  established  by 
the  panel  when  submitting  evidence  of 
eligibility  in  accdrdance  with  S  1940.954 
of  this  subpart.  Annually,  thereafter,  and 
not  later  than  September  1  of  each  fiscal 
year,  the  State  coordinator  %vill  send  the 
State  Director  evidence  that  the  panel 
has  reviewed  the(  established  policy  and 
criteria.  The  Statfe  coordinator  will  also 
send  the  State  Drector  a  copy  of  all 
revisions. 

(A)  The  policy  land  criteria  used  to 
rank  application^  for  business  related 
projects  will  inclade  the  following: 

[1]  The  extent  ip  which  a  project  will 
stimulate  rural  development  by  creating 
new  jobs  of  a  pertnanent  nature  or 
retaining  existing  jobs  by  enabling  new 
small  businesses  ito  be  started,  or 
existing  businesses  to  be  expanded  by 
local  or  regional  trea  residents  who 
own  and  operate  the  businesses. 

[2)  The  extent  lb  which  a  project  will 
contribute  to  the  i  inhancement  and  the 
diversification  of  the  local  or  regional 
area  economy. 

[3]  The  extent  tb  which  a  project  will 
generate  or  retail^  jobs  for  local  or 
regional  area  residents. 

[4]  The  extent  tjo  which  a  project  will 
be  carried  out  by  persons  with  sufficient 
management  capf  bilities. 

[5]  The  extent  tb  which  a  project  is 
likely  to  become  f uccessful. 

[6]  The  extent  tjD  which  a  project  will 
assist  a  local  or  regional  area  overcome 
severe  economic  distress. 

(7)  The  distribution  of  assistance  to 
projects  in  as  many  areas  as  possible  in 
the  State  with  setisitivity  to  geographic 
distribution. 

[8]  The  technical  aspects  of  the 
project. 

[9]  The  market  potential  and 
marketing  arrangement  for  the  projects. 

[W]  The  potential  of  such  project  to 
promote  the  growth  of  a  rural 
community  by  improving  the  ability  of 
the  community  to  increase  the  number 
of  persons  residir  g  in  the  community 
and  by  improving  the  quality  of  life  for 
these  persons. 

(B)  The  policy  snd  criteria  used  to 
rank  applications  for  infrastructure  and 
all  other  community  facility-type 
projects  will  inclv^de  the  following: 

[1)  The  extent  tp  which  the  project 
will  have  the  pot^tial  to  promote  the 
growth  of  a  rural  i;ommunity  by 
improving  the  quality  of  life  for  local  or 
regional  residents. 

(2)  The  extent  to  which  the  project 
will  affect  the  health  and  safety  of  local 
or  regional  area  residents. 


(J)  The  extent  to  which  the  project 
will  improve  or  enhance  cultoral 
activities,  public  service,  education  or 
transportation. 

[4]  The  extent  to  which  the  project 
will  affect  business  productivity  and 
efficiency. 

[S]  The  extent  to  which  the  project 
will  enhance  commercial  business 
activity. 

(5)  The  extent  to  which  the  project 
will  address  a  severe  loss  or  lack  of 
water  quality  or  quantity. 

(/)  The  extent  to  which  the  project 
will  correct  a  waste  collection  or 
disposal  problem. 

[8]  The  extent  to  which  the  project 
will  bring  a  community  into  compliance 
with  Federal  or  State  water  or  waste 
water  standards. 

(9)  The  extent  to  which  the  project 
will  consolidate  water  and  waste 
systems  and  utilize  management 
efficiencies  in  the  new  system. 

(2)  Review  and  evaluate  area  plans. 
Each  area  plan  submitted  for  a  local  or 
regional  area  will  be  reviewed  and 
evaluated  by  the  panel.  After  a  plan  has 
been  reviewed  and  evaluated  in 
accordance  with  established  policy  and 
criteria,  the  panel  will: 

(i)  Accept  any  plan  that  meets 
established  criteria  unless  the  plan  is 
incompatible  with  any  other  area  plan 
for  that  area  that  has  been  accepted  by 
the  panel;  or 

(ii)  Return  any  plan  that  is  technically 
or  economically  inadequate,  not  feasible 
or  is  unlikely  to  be  successful.  Any  plan 
that  is  not  compatible  with  other  area 
plans  for  that  area  that  have  been 
accepted  by  the  panel  will  also  be 
returned.  When  a  plan  is  returned,  the 
panel  will  include  an  explanation  of  the 
reasons  for  the  return  and  suggest 
alternative  proposals. 

(iii)  The  State  coordinator  will  notify 
the  State  Director,  in  %vriting,  of  the 
panel's  decision  on  each  area  plan 
reviewed. 

(3)  Review  and  rank  preapplications/ 
applications.  The  panel  will  review, 
rank  and  transmit  a  ranked  list  of 
preapplications/applications  according 
to  the  schedule  prepared  in  accordance 
with  paragraph  (a]  of  this  section,  and 
the  following: 

(i)  Review  preapplications/ 
applications.  The  panel  will  review  each 
application  for  assistance  to  determine 
if  the  project  to  be  carried  out  is 
compatible  with  the  area  plan  in  which 
the  project  described  in  the  application 
is  proposed,  and  either: 

(A)  Accept  any  application 
determined  to  be  compatible  with  such 
area  plan;  or 

(B)  Return  to  the  State  Director  any 
application  determined  not  to  be 


compatible  with  such  area  plan.  The 
panel  will  notify  the  applicant  when 
applications  are  returned  to  the  State 
Director. 

(ii)  Rank  preapplications/applications. 
The  panel  will  rank  only  those 
preapplications/applications  that  have 
been  accepted  in  accordance  with 
paragraph  (b)(3)(i)(A)  of  this  section. 
The  panel  will  consider  the  sources  of 
assistance  and  related  activities  in  the 
State  identified  by  the  designated 
agency.  Applications  will  be  ranked  in 
accordance  with  the  written  policy  and 
criteria  established  in  accordance  with 
paragraph  (b)(l)(ii)  of  this  section  and 
the  following: 

(A)  Priority  ranking  for  projects 
addressing  health  emergencies.  In 
addition  to  the  criteria  established  in 
paragraphs  (b)(l](ii)  of  this  section, 
applications  for  projects  designed  to 
address  a  health  emergency  declared  so 
by  the  appropriate  Federal  or  State 
agency,  will  be  given  priority  by  the 
panel. 

(B)  Priority  based  on  need.  If  two  or 
more  applications  ranked  in  accordance 
with  this  subpart  are  determined  to  have 
comparable  strengths  in  their  feasibility 
and  potential  for  growth,  the  panel  will 
give  priority  to  the  applications  for 
projects  with  the  greatest  need. 

(C)  If  additional  ranking  criteria  for 
use  by  a  panel  are  required  in  any 
designated  rural  development  program 
regulation,  the  panel  will  give 
consideration  to  the  criteria  when 
ranking  applications  submitted  under 
that  program. 

(iii)  Transmit  list  of  ranked 
applications.  After  the  applications  have 
been  ranked,  the  panel  will  submit  a  list 
of  all  applications  received  to  the  State 
coordinator.  The  list  will  clearly  indicate 
each  application  accepted  for  funding 
and  will  list  applications  in  the  order 
established  for  funding  according  to 
priority  ranking  by  the  panel.  The  list 
will  not  include  an  application  that  is  to 
be  returned  to  the  applicant  in 
accordance  with  paragraph  (b)(3)(i)(B) 
of  this  section.  The  State  coordinator 
will  send  a  copy  of  the  list  to  the  State 
Director  for  further  processing  of  the 
apphcation  in  accordance  with 
9  1940.965  of  this  subpart.  Once  the 
panel  has  ranked  and  submitted  the  list 
to  FmHA  and  the  State  Director  has 
selected  an  application  for  funding,  the 
application  selected  will  not  be  replaced 
with  an  application  received  at  a  later 
date  that  may  have  a  higher  ranking. 

(4)  Public  availability  of  list.  If 
requested,  the  State  coordinator  will 
make  the  list  of  ranked  applications 
available  to  the  public  and  will  include 
a  brief  explanation  and  justification  of 
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why  the  project  applications  received 
their  priority  ranking. 

(c)  Membership — (1)  Voting  members. 
The  panel  will  be  compoaed  of  not  more 
than  sixteen  voting  members  who  are 
representatives  of  rural  areas.  The 
sixteen  voting  members  will  include  the 
following: 

(i)  One  of  whom  is  the  Governor  of  the 
State  or  the  person  designated  by  the 
Governor  to  serve  on  the  panel  on 
behalf  of  the  Governor  for  that  yean 

(ii)  One  of  whom  is  the  director  of  the 
State  agency  responsible  for  economic 
and  community  development  or  the 
person  designated  by  the  director  to 
serve  on  (he  panel  on  behalf  of  the 
director  for  that  yean 

(iii)  One  of  whom  is  appointed  by  a 
statewide  association  of  banking 
organizations; 

(iv)  One  of  whom  is  appointed  by  a 
statewide  association  of  investor-owned 
utilities; 

(v)  One  of  whom  is  appointed  by  a 
statewide  association  of  rural  telephone 
cooperatives; 

(vi)  One  of  whom  is  appointed  by  a 
statewide  association  of  noncooperative 
telephone  companies; 

(vii)  One  of  whom  is  appointed  by  a 
statewide  association  of  rural  electric 
cooperatives; 

(viii)  One  of  whom  is  appointed  by  a 
statewide  association  of  health  care 
organizations; 

(ix)  One  of  whom  is  appointed  by  a 
statewide  association  of  existing  local 
government-based  planning  and 
development  organizations; 

(x)  One  of  whom  is  appointed  by  the 
Governor  of  the  Slate  from  either  a 
statewide  rural  development 
organization  or  a  statewide  association 
of  publicly-owned  electric  utilities, 
neither  of  which  is  described  in  any  of 
paragraphs  (c)(1)  (iii)  through  (ix); 

(xi)  One  of  whom  is  appointed  by  a 
statewide  association  of  counties; 

(xii)  One  of  whom  is  appointed  by  a 
statewide  association  of  towns  and 
townships,  or  by  a  statewide  association 
of  municipal  leagues,  as  determined  by 
the  Governon 

(xiii)  One  of  whom  is  appointed  by  a 
statewide  association  of  rural  water 
districts; 

(xiv)  The  State  director  of  the  Federal 
small  business  development  center  or,  if 
there  is  no  small  business  development 
center  in  place  with  respect  to  the  State, 
the  director  of  the  State  office  of  the 
Small  Business  Administration; 

(xv)  The  State  representative  of  the 
Economic  Development  Administration 
of  the  Department  of  Commerce;  and 

(xvi)  One  of  whom  is  appointed  by  the 
State  Director  from  among  the  officers 
and  employees  of  FmHA 


(2)  Nonvoting  members.  The  panel 
will  have  not  more  than  four  nonvoting 
members  who  will  serve  in  an  advisory 
capacity  and  who  are  representatives  of 
rural  areas.  The  four  nonvoting  members 
will  be  appointed  by  the  Governor  and 
include: 

(i)  One  from  names  submitted  by  the 
dean  or  the  equivalent  official  of  each 
school  or  college  of  business,  from 
colleges  and  universities  in  the  State; 

(ii)  One  from  names  submitted  by  the 
dean  or  the  equivalent  official  of  each 
school  or  college  of  engineering,  from 
colleges  and  universities  in  the  State: 

(iii)  One  from  names  submitted  by  the 
dean  or  the  equivalent  official,  of  each 
school  or  college  of  agriculture,  from 
colleges  and  universities  in  the  State; 
and 

(iv)  The  director  of  the  State  agency 
responsible  for  extension  services  in  the 
State. 

(3)  Qualifications  of  panel  members 
appointed  by  the  Governor  Each 
individual  appointed  to  the  panel  by  the 
Governor  will  be  specifically  quahfied 
to  serve  on  the  panel  by  virtue  of  the 
individual's  technical  expertise  in 
business  and  community  development. 

(4)  Notification  of  selection.  Each 
statewide  organization  that  selects  an 
individual  to  represent  the  organization 
on  the  panel  must  notify  the  Governor  of 
the  selection. 

(5)  Appointment  of  members 
representative  of  statewide  organization 
in  certain  cases. 

(i)  If  there  is  no  statewide  association 
or  organization  of  the  entities  described 
in  paragraph  (c)(1)  of  this  section,  the 
Governor  of  the  State  will  appoint  an 
individual  to  fill  the  position  or 
positions,  as  the  case  may  be,  from 
among  nominations  submitted  by  local 
groups  of  such  entities. 

(ii)  If  there  is  more  than  one  of  the 
statewide  associations  or  organizations 
of  the  entities  described  in  paragraph 
(c)(1)  of  this  section,  the  Governor  will 
select  which  organization  is  to  name  a 
member.  The  Governor  will  rotate  the 
selection  among  such  associations  or 
organizations  so  that  a  representative  of 
the  selected  association  or  organization 
serves  no  more  than  two  years  before  a 
representative  from  another  association 
or  organization  is  selected  by  the 
Governor. 

(d)  Failure  to  appoint  panel  members. 
The  failure  of  the  Governor,  a  Federal 
agency,  or  an  association  or 
organization  described  in  paragraph  (c) 
of  this  section,  to  appoint  a  member  to 
the  panel  as  required  under  this  subpart, 
shall  not  prevent  a  State  from  being 
determined  an  eligible  State. 

(el  Panel  vacancies.  A  vacancy  on  the 
panel  will  be  filled  in  the  manner  in 


which  the  original  appointment  was 
made. 

(f)  Chairperson  and  vice  chairperson. 
The  panel  will  select  two  members  of 
the  panel  who  are  not  officers  or 
employees  of  the  United  States  to  serve 
as  the  chairperson  and  vice  chairperson 
of  the  panel.  The  term  shall  be  for  one 
year. 

(g)  Compensation  to  panel 
members. — (1)  Federal  members.  Except 
as  provided  in  S  1940.960  of  this  subpart, 
each  member  of  the  panel  who  is  an 
officer  or  employee  of  the  Federal 
Government  may  not  receive  any 
compensation  or  beneHts  by  reason  of 
service  on  the  panel,  in  addition  to  that 
which  is  received  for  performance  of 
such  officer  or  employee's  regular 
employment. 

(2)  Non-Federal  members.  Each 
nonfederal  member  may  be 
compensated  by  the  State  and/or  from 
grant  funds  established  in  S  1940.968  of 
this  subpart 

(h)  Rules  governing  panel  meetings. — 
(1)  Quorum.  A  majority  of  voting 
members  of  the  panel  will  constitute  a 
quorum  for  the  purpose  of  conducting 
business  of  the  panel 

(2)  Frequency  of  meetings.  The  panel 
will  meet  not  less  frequentiy  than 
quarterly. 

(3)  First  meeting.  The  Stale 
coordinator  wilt  schedule  the  first  panel 
meeting  and  will  notify  all  panel 
members  of  the  location,  date  and  time 
at  least  seven  days  prior  to  the  meeting. 
Subsequents  meeting  will  be  scheduled 
by  vote  of  the  panel. 

(4)  Records  of  meetings.  The  panel 
will  keep  records  of  the  minutes  of  the 
meetings,  deliberations,  and  evaluations 
of  the  panel  in  sufficient  detail  to  enable 
the  panel  to  provide  interested  agencies 
or  persons  the  reasons  for  its  actions. 

(i)  Federal  Advisory  Committee  Act 
The  Federal  Advisory  Committee  Act 
shall  not  apply  to  any  State  rural 
economic  development  review  panel. 

(j)  Lability  of  members.  The  members 
of  a  State  rural  economic  development 
review  panel  shall  not  be  liable  to  any 
person  with  respect  to  any 
determination  made  by  the  panel. 

S  1940.957    SUte  coordbtator. 

The  Governor  will  appoint  an  officer 
or  employee  of  State  government  as 
State  coordinator  in  order  for  a  State  to 
become  and  remain  an  eligible  State 
under  this  subpart.  The  State 
coordinator  will  have  the  following 
duties  and  responsibilities: 

(a)  Manage,  operate  and  carry  out  the 
instructions  of  the  panel; 
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(b)  Serve  as  liaison  between  the  panel 
and  the  Federal  and  State  agencies 
involved  in  rural  development: 

(c)  Coordinate  the  efforts  of  interested 
rural  residents  with  the  panel  and 
ensure  that  all  riifal  residents  in  the 
State  are  informed  about  the  manner  in 
which  assistance  under  designated  rural 
development  programs  is  provided  to 
the  State  pursuant  to  this  subpart,  and  if 
requested,  provide  information  to  State 
residents;  and 

(d)  Coordinate  panel  activities  with 
FmHA.  ^ 

S  1940.95t    Destgilatad  agency. 

The  Governor  irill  appoint  a  State 
agency  to  provide  the  panel  and  the 
Slate  coordinatoi^  with  support  for  the 
daily  operation  of  the  panel.  In  addition 
to  providing  suppprt,  the  designated 
agency  is  responsible  for  identifying: 

(a)  Alternative  sources  of  financial 
assistance  for  pr(^iect  applications 
reviewed  and  ranked  by  the  panel,  and 

(b)  Related  activities  within  the  State. 


idiaa 
injsubi 


JMI 


{1940.959    ATM  I 

Each  area  planj  submitted  to  the  panel 
for  review  in  accordance  with  8  1940.956 
of  this  subpart  shlall  identify  the 
geographic  boundaries  of  the  area  and 
shall  include  the  following  information: 

(a)  An  overall  development  plan  for 
the  area  with  goa^s,  including  business 
development  and!  infrastructure 
development  goats,  and  time  lines  based 
on  a  realistic  assessment  of  the  area, 
including,  but  no4  limited  to,  the 
following: 

(1)  The  numbei  and  types  of 
businesses  in  the  area  that  are  growing 
or  declining;         I 

(2)  A  list  of  thd  types  of  businesses 
that  the  area  could  potentially  support; 

(3)  The  outstanding  need  for  water 
and  waste  disposal  and  other  pubhc 
services  or  facilities  in  the  area; 

(4)  The  realistic  possibilities  for 
industrial  recruit|nent  in  the  area; 

(5)  The  potential  for  development  of 
tourism  in  the  ar«a; 

(6)  The  potential  to  generate 
employment  in  the  area  through  creation 
of  small  businesses  and  the  expansion 
of  existing  businesses;  and 

(7)  The  potential  to  produce  value- 
added  agricultural  products  in  the  area. 

(b)  An  inventory  and  assessment  of 
the  human  resources  of  the  area, 
including  but  not  limited  to  the 
following: 

(1)  A  current  list  of  organizations  in 
the  area  and  thet*  special  interests; 

(2)  The  current  level  of  participation 
of  area  residents  in  rural  development 
activities  and  thf  level  of  participation 
required  for  succjessful  implementation 
of  the  plan: 


(3)  The  availability  of  general  and 
specialized  job  training  in  the  area  and 
the  extent  to  which  the  training  needs  of 
the  area  are  not  being  met; 

(4)  A  list  of  area  residents  with 
special  skills  which  could  be  useful  in 
developing  and  implementing  the  plan; 
and 

(5)  An  analysis  of  the  human  needs  of 
the  area,  the  resources  in  the  area 
available  to  meet  those  needs,  and  the 
manner  in  which  the  plan,  if 
implemented,  would  increase  the 
resources  available  to  meet  those  needs. 

(c)  The  current  degree  of 
intergovernmental  cooperation  in  the 
area  and  the  degree  of  such  cooperation 
needed  for  the  successful 
implementation  of  the  plan. 

(d)  The  ability  and  willingness  of 
governments  and  citizens  in  the  area  to 
become  involved  in  developing  and 
implementing  the  plan. 

(e)  A  description  of  how  the 
governments  in  the  area  apply  budget 
wnd  fiscal  control  processes  to  the  plan. 

(f)  The  extent  to  which  public  services 
and  facilities  need  to  be  improved  to 
achieve  the  economic  development  and 
(|uality  of  life  goals  of  the  plan.  At  a 
minimum,  the  following  items  will  be 
ronsidered: 

(1)  Law  enforcement; 

(2)  Fire  protection; 

(3)  Water,  sewer,  and  solid  waste 
management: 

(4)  Education; 

(5)  Health  care; 

(6)  Transportation; 

(7)  Housing; 

(8)  Communications;  and 

(9)  The  availability  of  and  capability 
to  generate  electric  power. 

(g)  if  plans  submitted  to  the  panel  for 
review  and  acceptance  are  currently 
used  successful  in  a  rural  area  or  region, 
the  plan  should  include  statements  that 
indicate  the  degree  to  which  the  plan 
has  met  or  is  meeting  all  the 
requirements  in  paragraphs  (a)  through 
(f)  of  this  section. 


(1940.960 
fi>#flnD#fa. 


Federal  wnployM  panel 


(a)  The  State  Director  will  appoint  one 
FmHA  employee  to  serve  as  a  voting 
member  of  the  panel  established  in 

§  1940.956(c)(1)  of  this  subpart. 

(b)  The  Administrator  may  appoint 
temporarily  and  for  specific  purposes, 
personnel  fit)m  any  department  or 
agency  of  the  Federal  Government  as 
nonvoting  panel  members,  with  the 
consent  of  the  head  of  such  department 
or  agency,  to  provide  official 
information  to  the  panel.  The  member(8) 
appointed  shall  have  expertise  to 
perform  a  duty  described  in 


S  1940.956(b)  of  this  subpart  that  is  not 
available  among  panel  members. 

(c)  Federal  panel  members  will  be 
paid  per  diem  or  otherwise  reimbursed 
by  the  Federal  Government  for  expenses 
incurred  each  day  the  employee  is 
engaged  in  the  actual  performance  of  a 
duty  of  the  panel.  Reimbursement  will 
be  in  accordance  with  Federal  travel 
regulations. 

S  1940.961    Allocation  of  appropriated 
funds. 

(a)  Initial  allocation.  (1)  Each  fiscal 
year,  fit>m  sums  appropriated  for  direct 
loans,  loan  guarantees,  or  grants  for  any 
designated  rural  development  program, 
funds  will  be  allocated  to  designated 
States  in  accordance  with  subpart  L  of 
part  1940  of  this  chapter  (available  in 
any  FmHA  office). 

(2)  A  percentage  of  the  National 
Office  reserve  established  in  subpart  L 
of  part  1940  of  this  chapter  will  be 
allocated  annually  to  each  designated 
State  at  the  same  time  initial  allocations 
are  made.  The  percent  allocated  will  be 
based  upon  the  same  criteria  used  in 
subpart  L  of  part  1940  to  allocate 
program  funds.  Designated  States  may 
not  participate  in  the  remaining  National 
Office  reserve,  including  funds  pooled 
from  undesignated  States. 

(3)  Each  fiscal  year,  and  normally 
within  30  days  after  the  date  FmHA 
receives  an  appropriation  of  designated 
rural  development  program  funds,  the 
Governor  or  each  designated  State  will 
be  notified  of  the  amounts  allocated  to 
the  State  under  each  designated 
program  for  such  fiscal  year.  The 
Governor  Will  also  be  notified  of  the 
total  amounts  appropriated  for  the  fiscal 
year  for  each  designated  rural 
development  program. 

(4)  The  State  Director  will  fund 
projects  from  a  designated  State's 
allocation  of  funds,  according  to 
appropriate  program  regulations  giving 
great  weight  to  the  order  in  which  the 
applications  for  projects  are  ranked  and 
listed  by  the  panel  in  accordance  with 

§  1940.956(b)(7)  of  this  subpart. 

(b)  Pooling.  On  July  15  of  each  fiscal 
year,  and  from  time  to  time  thereafter 
during  the  fiscal  year,  as  determined 
appropriate,  unobligated  funds  will  be 
pooled  from  among  the  designated 
States.  Pooled  funds  will  revert  to 
National  Office  control  and  will  be 
made  available,  according  to  need,  to 
designated  States  on  a  project  by  project 
basis.  Funds  allocated  to  designated 
States  and  not  obligated  on  or  before 
yearend  pooling,  according  to  subpart  L 
of  part  1940,  Exhibit  A,  of  this  chapter 
(available  in  any  FmHA  office)  will 


Federal  Register  /  Vol.  56.  No.  178  /  Friday.  September  13.  1991  /  Proposed  Rules 46583 


revert  to  National  Office  control  and 
may  be  made  available  to  all  States. 

(c)  Requests  for  funds.  State  Directors 
may  request  funds  pooled  from 
designated  States  and  funds  for  other 
designated  rural  development  programs 
funds  controlled  by  the  National  Office 
according  to  subpart  L  of  part  1940, 
Exhibit  A,  Attachment  4,  of  this  chapter 
(available  in  any  FmHA  office). 

S  1940.962    Autttorlty  to  transfer  direct 
loan  amount*. 

(a)  Transfer  of  funds.  If  the  amounts 
allocated  to  a  designated  State  for  direct 
Water  and  Waste  Disposal  or 
Community  Facility  loans  for  a  fiscal 
year  are  not  su^icient  to  provide  the  full 
amount  requested  for  a  project  in 
accordance  with  this  subpart,  the  State 
Director  may  transfer  part  or  all  of  the 
funds  allocated  to  the  State,  from  one 
program  ta another,  subject  to 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Limitation  on  amounts  transferred. 
(1)  Amounts  transferred  within  a 
designated  State.  The  amount  of  direct 
loan  funds  transferred  from  a  program 
under  this  section  shall  not  exceed  the 
amount  left  unobligated  after  obligating 
the  full  amount  of  assistance  requested 
for  each  project  that  ranked  higher  in 
priority  on  the  panel's  list. 

(2]  Amounts  transferred  on  a  National 
basis.  The  amount  of  direct  loan  funds 
transferred  in  a  fiscal  year,  among  the 
designated  States,  from  a  program  under 
this  subpart  (after  accounting  for  any 
offsetting  transfers  into  such  program) 
shall  not  exceed  $9,000,000,  or  an 
amount  otherwise  authorized  by  law. 

(c)  National  Office  concurrence.  The 
State  Director  may  transfer  direct  loan 
funds  authorized  in  this  section,  after 
requesting  and  receiving  concurrence 
from  the  National  Office.  The  National 
Office  will  concur  in  requests  on  a  first- 
come-first-served  basis. 

§  1940.963    Auttiority  to  transfer 
guaranteed  loan  amounts. 

(a)  Transfer  o^ funds.  If  the  amounts 
allocated  to  a  designated  State  for 
guaranteed  Water  and  Waste  Disposal, 
Community  Facility  or  Business  and 
Industry  loans  for  a  fiscal  year  are  not 
sufficient  to  provide  the  full  amount 
requested  for  a  project  in  accordance 
with  this  subpart,  the  State  Director  may 
transfer  part  or  all  of  the  funds  allocated 
to  the  State,  from  one  program  to 
another,  subject  to  paragraph  (b)  of  this 
section. 

(b)  Limitation  on  amounts  transferred. 
The  amount  of  guaranteed  loan  funds 
transferred  from  a  program  under  this 
section  shall  not  exceed  the  amount  left 
unobligated  after  obligating  the  full 


amount  of  assistance  requested  for  each 
project  that  ranked  higher  in  priority  on 
the  panel's  list. 

(c)  National  Office  concurrence.  The 
State  Director  may  transfer  guaranteed 
loan  funds  authorized  in  this  section, 
after  requesting  and  receiving 
concurrence  from  the  National  Office. 
The  National  Office  will  concur  in 
requests  on  a  first-come-first-served 
basis. 

S  1940.964    [Reeervedl. 

91940.965    Procesetng  project 
appNcattons. 

Except  for  the  project  review  and 
ranking  process  established  in  this 
subpart,  all  requests  for  funds  from 
designated  rural  development  programs 
will  be  processed,  closed  and  serviced 
according  to  applicable  FmHA 
regulations,  available  in  any  FmHA 
office. 

(a)  Preapplications/applications.  All 
preapplications/applications  on  hand 
that  have  not  been  selected  for  further 
processing  will  be  submitted  initially  to 
the  panel  for  review  and  ranking. 
Preapplications/applications  on  hand 
that  had  been  selected  for  further 
processing  prior  to  the  time  a  State  was 
selected  to  participate  in  this  program 
may  be  funded  by  FmHA  without 
review  by  the  panel.  Preapplications/ 
applications  selected  for  further 
processing  by  FmHA  will  not  exceed  the 
State's  previous  year's  funding  level. 
The  State  Director  will  provide  the  State 
coordinator  a  list  of  preapplications/ 
applications  that  are  in  process  and  will 
be  considered  for  funding  without 
review  by  the  panel.  This  list  will  be 
provided  at  the  same  time 
preapplications/apphcations  are 
initially  submitted  to  the  State 
coordinator  in  accordance  with 
paragraph  (d)  of  this  section. 

(b)  FmHA  review.  Preapplications/ 
applications  will  be  reviewed  in 
sufficient  detail  to  determine  eligibility 
and,  if  applicable,  determine  if  the 
applicant  is  able  to  obtain  credit  from 
other  sources  at  reasonable  rates  and 
terms.  Normally,  within  45  days  after 
receiving  a  complete  preappiication/ 
application,  FmHA  will  notify  the 
applicant  of  the  eligibility 
determination.  A  copy  of  all 
notifications  will  be  sent  to  the  State 
coordinator. 

(c)  Applicant  notification.  The 
notification  to  eligible  applicants  will 
contain  the  following  statements: 

"Your  application  has  been  submitted 
to  the  State  coordinator  for  review  and 
ranking  by  the  State  rural  economic 
development  review  panel.  If  you  have 
questions  regarding  this  review  process. 


you  should  contact  the  State 
coordinator.  The  address  and  telephone 
number  are:  (insert). 

"You  will  be  notified  at  a  later  date  of 
the  decision  reached  by  the  panel  and 
whether  or  not  you  can  proceed  with  the 
proposed  project. 

"You  are  advised  against  incurring 
obligations  which  cannot  be  fulfilled 
without  FmHA  funds." 

These  statements  should  be  included 
in  notifications  to  applicants  with 
preapplications/applications  on  hand 
that  had  not  been  selected  for  further 
processing  prior  to  the  time  a  State  was 
selected  to  participate  in  this  program. 

(d)  Information  to  State  coordinator. 
FmHA  will  forward  a  copy  of  the 
preapplication/application  and  other 
information  received  from  the  applicant 
to  the  State  coordinator  according  to  a 
schedule  prepared  in  accordance  with 

S  1940.956(a)  of  this  subpart.  The  State 
coordinator  will  be  advised  that  no 
further  action  will  be  taken  on 
applications  until  they  have  been 
reviewed  and  ranked  by  the  panel,  and 
a  priority  funding  list  has  been  received 
from  the  State.  Applications  forwarded 
to  the  State  coordinator  will  be 
reviewed  and  ranked  for  funding  in 
accordance  with  %  1940.956  of  this 
subpart. 

(e)  FmHA  review  of  priority  funding 
list.  FmHA  will  review  the  list  of  ranked 
applications  received  from  the  State 
coordinator  and  determine  if  projects 
meet  the  requirements  of  the  designated 
rural  development  program  under  which 
the  applicant  seeks  assistance.  Any 
project  that  does  not  meet  program 
regulations  will  be  removed  from  the 
list.  Applicants  will  be  notified  of  the 
decision  reached  by  the  panel  and 
whether  or  noyhe  applicant  should 
proceed  with  the  project.  FmHA  will 
provide  a  copy  of  all  notifications  to  the 
State  coordinator.  The  decisions  of  the 
panel  are  not  appealable. 

(f)  Obligation  of  funds.  FmHA  will 
provide  funds  for  projects  whose 
application  remains  on  the  list,  subject 
to  available  funds.  Consideration  will  be 
given  to  the  order  in  which  the 
applications  were  ranked  and  prioritized 
by  the  panel.  If  FmHA  proposes  to 
provide  assistance  to  any  project 
without  providing  assistance  to  all 
projects  ranked  higher  in  priority  by  the 
panel  than  the  project  to  be  funded,  10 
days  prior  to  requesting  an  obligation  of 
funds,  the  State  Director  will  submit  a 
report  stating  reasons  for  funding  such 
lower  ranked  project  to  the  following: 

(1)  Panel. 

(2)  National  Office.  The  National 
Office  will  submit  a  copy  of  the 
notification  to: 
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(i)  Commitee  on  Agriculture  of  the 
House  of  R4>resentative8,  Washington. 
DC. 

(ii)  Comn]tttee  on  Agriculture, 
Nutrition,  aid  Forestry  of  the  Senate, 
Washington  DC. 

§§1940.966-1940.967    [R«Mrv«dl. 

§  1940.968    ^ural  Economic  Devatopnwnt 
Revtow  Panfl^  Grant  fPan*!  Granf). 

(a)  General.  This  section  outlines 
FmHA's  po^cies  and  authorizations  and 
sets  forth  procedures  for  making  grants 
to  designated  States  for  administrative 
costs  assocBted  with  a  State  rural 
economic  dtvelopmenl  review  panel. 

(b)  Objective.  The  objective  of  the 
Panel  Grant  program  is  to  make  grant 
funds  available  annually  to  each 
designated  $tate  to  use  for 
administrative  costs  associated  with  the 
State  rural  economic  development 
review  panels  meeting  requirements  of 

S  1940.956  of  this  subpart. 

(c)  Authofities.  delegations  and 
redelegatioHs.  The  State  Director  is 
responsible jfor  implementing  the 
authorities  fi  this  section  and  to  issue 
State  supplements  redelegating  these 
authorities  to  appropriate  FmHA 
employees.  Grant  approval  authorities 
are  contained  in  Subpart  A  of  Part  1901 
of  this  chapjer. 

[A)  Joint  wnds.  FmHA  grant  funds 
may  be  useq  jointly  with  funds 
furnished  by  the  grantee  or  grants  from 
other  sources. 

(e)  Eligibility.  A  State  designated  by 
the  Administrator  to  participate  in  this 
program  is  eligible  to  receive  not  more 
than  $100,000  annually  under  this 
section.  A  Sltate  must  become  and 
remain  an  aigible  State  in  order  to 
receive  funas  under  this  section. 

(f)  Purpose.  Panel  grant  funds  may  be 
used  to  payifor  reasonable 
administrative  costs  associated  with  the 
panel  including  but  not  limited  to  the 
following: 

(1)  Travel  and  lodging  expenses; 

(2)  Salaries  for  State  coordinator  and 
support  stal 

(3]  Reasonable  fees  and  charges  for 
professional  services  necessary  for 
establishing  or  organizing  the  panel. 
Services  mijst  be  provided  by 
individuals  licensed  in  accordance  with 
appropriatei State  accreditation 
association^; 

(4)  Officelsupplies,  and 

(5)  Other  posts  that  may  be  necessary 
for  panel  oj^erations. 

(g)  Limitations. 

Grant  funds  will  not  be  used  to: 

(1)  Pay  cdsts  incurred  prior  to  the 
effective  date  of  the  grant  authorized 
under  this  subpart; 

(2)  Recruit  applications  for  any 
designated  hiral  development  loan  or 


IMI 


grant  program  or  any  loan  or  grant 
program: 

(3)  Duplicate  activities  associated 
with  normal  execution  of  any  panel 
member's  occupation. 

(4)  Fund  political  activities; 

(5)  Pay  costs  associated  with 
preparing  area  development  plans; 

(6)  Pay  for  capital  assets;  purchase 
real  estate,  equipment  or  vehicles;  rent, 
improve  or  renovate  office  space;  or 
repair  and  maintain  State  or  privately 
owned  property; 

(7)  Pay  salaries  to  panel  members;  or 

(8)  Pay  per  diem  or  otherwise 
reimburse  panel  members  unless 
distance  traveled  exceed  50  miles. 

(h)  Other  considerations. 

(1)  Equal  opportunity  requirements. 
Grants  made  under  this  subpart  are 
subject  to  title  VI  of  the  Civil  Rights  Act 
of  1964  as  outlined  in  subpart  E  of  part 
1901  of  this  chapter. 

(2)  Environmental  requirements.  The 
policies  and  regulations  contained  in 
subpart  G  of  part  1940  of  this  chapter 
apply  to  grants  made  under  this  subpart. 

(3)  Management  assistance.  Grantees 
will  be  provided  management  assistance 
as  necessary  to  assure  that  grant  funds 
are  used  for  eligible  purposes  for  the 
successful  operation  of  the  panel.  Grants 
made  under  this  subpart  will  be 
administered  under  and  are  subject  to 
the  U.S  Department  of  Agriculture 
regulations  7  CFR,  parts  3015,  3016,  and 
3017,  as  appropriate. 

(4)  Drug-free  work  place.  The  State 
must  provide  for  a  drug-free  workplace 
in  accordance  with  the  requirements  of 
Subpart  M  of  Part  1940  of  this  chapter. 
Just  prior  to  grant  approval,  the  State 
must  prepare  and  sign  Form  AD-1049, 
"Certification  Regarding  Drug-Free 
Workplace  Requirements  (Grants) 
Alternative  I — For  Grantees  Other  Than 
Individuals." 

(i)  Application  processing.  (1)  The 
State  Director  shall  assist  ttie  State  in 
application  assembly  and  processing. 
Processing  requirements  should  be 
discussed  during  an  application 
conference. 

(2)  After  the  Governor  has  been 
notified  that  the  State  has  been 
designated  to  participate  in  this  program 
and  the  State  has  met  all  eligibility 
requirements  of  this  subpart,  the  State 
may  file  an  original  and  one  copy  of 
Form  SF  424.1  with  the  State  Director. 
The  following  information  will  be 
included  with  the  apphcation: 

(i)  State's  fmancial  or  in-kind 
resources,  if  applicable,  that  will 
maximize  the  use  of  Panel  Grant  funds; 

(ii)  Proposed  budget  The  financial 
budget  that  is  part  of  Form  SF  424.1  may 
be  used  if  sufficient  for  all  panel  income 
and  expense  categories; 


(iii)  Estimated  breakdown  of  costs, 
including  costs  to  be  funded  by  the 
grantee  or  from  other  sources; 

(iv)  Financial  management  system  in 
place  or  proposed.  The  system  will 
account  for  grant  funds  in  accordance 
with  State  laws  and  procedures  for 
expending  and  accounting  for  its  own 
funds.  Fiscal  control  and  accounting 
procedures  of  the  State  must  be 
sufficient  to  permit  preparation  of 
reports  required  by  Federal  regulations 
and  permit  the  tracing  of  funds  to  a  level 
of  expenditures  adequate  to  establish 
that  grant  funds  are  used  solely  for 
authorized  purposes. 

(v)  Method  to  evaluate  panel  activities 
and  determine  if  objectives  are  met; 

(vi)  Proposed  Scope  of  Work  detailing 
activities  associated  with  the  panel  and 
time  frames  for  completion  of  each  task, 
and 

(vii)  Other  information  that  may  be 
needed  by  FmHA  to  make  a  grant  aware 
determination. 

(3)  The  applicable  provisions  of 
S  1942.5  of  subpart  A  of  part  1942  of  this 
chapter  relating  to  preparation  of  loan 
dockets  will  be  followed  in  preparing 
grant  dockets.  The  docket  will  include  at 
least  the  following: 

(i)  Form  FmHA  400-4,  "Assurance 
Agreement;" 

(ii)  Scope  of  work  prepared  by  the 
applicant  and  approved  by  FmHA; 

(iii)  Form  FmHA  1940-1,  "Request  for 
Obligation  of  Funds,"  with  Exhibit  A  of 
this  subpart,  and 

(iv)  Certification  regarding  a  drug-free 
workplace  in  accordance  with  subpart 
M  of  part  1940  of  this  chapter. 

(})  Grant  approval,  obligation  of  funds 
and  grant  closing.  (1)  The  State  Director 
will  review  the  application  and  other 
documents  to  determine  whether  the 
proposal  complies  with  this  subpart 

(2)  Exhibit  A,  "Requirements  for 
Administration  of  Panel  Grant"  of  this 
subpart  (available  from  any  FmHA  State 
Office),  shall  be  attached  to  and  become 
a  permanent  part  of  the  Form  FmHA 
1940-1  and  the  following  paragraph  will 
appear  in  the  comment  section  of  that 
form: 

"The  Grantee  understands  the 
requirements  for  receipt  of  funds  under 
the  Panel  Grant  Program.  The  Grantee 
assures  and  certifies  that  it  is  in 
complicmce  with  all  applicable  laws, 
regulations.  Executive  Orders  and  other 
generally  applicable  requirements, 
including  those  set  out  in  FmHA 
instruction  1940-T,  and  7  CFR  parts 
3015,  3016.  and  3017,  including  revisions 

through (date  of  grant  approval). 

The  Grantee  further  agrees  to  use  grant 
funds  for  the  purposes  outlined  in  the 
So^  of  Woric  approved  by  FmHA. 


Fedenl  Regi»t»  /  Vol.  56.  No.  176  /  Friday.  September  13,  1981  /  Propoaed  Rdw HSBS 


Exhibit  A,  "Reqairements  for 
Adminittretion  of  Panel  Grant."  is 
incorporated  as  a  part  hereof." 

(3)  Grants  will  be  approved  and 
obligated  in  accordance  with  the 
applicable  parts  of  S  1942.5(d)  of  subpart 
A  of  part  1942  of  this  chapter. 

(4)  An  executed  copy  of  the  Scope  of 
Work  will  be  8e.it  to  the  State 
coordinator  on  the  obligation  date,  along 
with  a  copy  of  Form  FicJiA  1940-1  and 
the  required  exhibit.  FmHA  will  retain 
the  original  of  Form  FmHA  1940-1  and 
the  exhibit. 

(5)  Grants  will  be  closed  In 
accordance  with  the  apphcable  parts  (rf 
subpart  A  of  part  1942  of  this  chapter, 
including  S  1942.7.  The  grant  is 
considered  closed  on  the  ol)tigation 
date. 

(6)  A  copy  of  Form  FmHA  1940-1, 
with  the  required  exhibit,  and  the  Scope 
of  Work  will  be  submitted  to  the 
National  Office  when  funds  are 
obligated. 

[7]  If  the  grant  is  not  approved,  die 
State  coordLaator  will  be  notified  in 
writing  of  the  reason(8)  for  relecticm. 
The  notification  will  state  that  a  review 
of  the  decision  by  FmHA  may  be 
requested  by  the  State  under  subpart  B 
of  part  1900  of  this  chapter. 

(k)  Fund  disbursemenL  Grant  funds 
will  be  disbursed  on  a  reimbursement 
basis.  Requests  for  funds  should  not 
exceed  one  adveince  every  30  days.  The 
financial  management  system  of  the 
State  shall  provide  for  effective  control 
and  accountabiUty  of  all  funds,  property 
and  assets.  (1)  SF  270.  "Request  for 
Advance  or  Reimbursement,"  will  be 
completed  by  the  State  coordinator  and 
submitted  to  the  State  director  not  more 
frequendy  than  monthly. 

(2)  Upon  receipt  of  a  properly 
completed  SF  270.  the  State  Director  will 
request  funds  through  the  Automated 
Discrepancy  Processing  System. 
Ordinarily,  payment  wdl  be  made  writhin 
30  days  after  receipt  of  a  properly 
prepared  request  for  reimburaement 

(3)  States  are  encouraged  to  use 
minority  banks  (a  bank  which  is  owned 
by  at  least  50  percent  minority  group 
members)  for  the  deposit  and 
disbursement  of  funds.  A  list  of  minority 
owned  banks  can  be  obtained  from  the 
Office  of  Minority  Business  Enterprises, 
Department  of  Commerce,  Washington, 
DC  20230. 

(1)  Title.  Tide  to  supplies  acquired 
under  this  grant  will  vest,  upon 
acquisition,  in  the  State.  If  diere  is  a 
residual  inventory  of  unused  suppUes 
exceeding  $5,000  in  total  aggregate  fair 
market  value  upon  termination  or 
completion  of  the  grant  awarded,  and  if 
the  supplies  are  not  needed  for  any 
other  federally  sponsored  program,  the 


State  shall  compensate  FmHA  for  its 
share. 

(m)  Co$ts.  Costs  incurred  under  this 
grant  program  are  subject  to  cost 
principles  established  in  OMB  Circular 
A-87. 

(n)  Budget  changes.  Rebudgeting 
witUn  the  approved  direct  cost 
categories  to  meet  unanticipated 
requirements  which  do  not  exceed  ten 
percent  of  the  current  total  approved 
budget  shall  be  permitted  The  State 
shall  obtain  prior  approval  from  the 
State  Director  for  any  revisions  which 
resxilt  in  the  need  for  additional  funding. 

(0)  Programmatic  changes.  The  State 
shall  obtain  prior  written  approval  fiom 
the  State  Director  for  any  change  to  the 
scope  or  objectives  for  which  the  grant 
was  approved  or  for  contracting  out  or 
otherwise  obtaining  services  of  third 
party  to  periorm  activities  which  are 
central  to  the  purposes  of  the  grant 
Failure  to  obtain  prior  approval  of 
changes  to  the  scope  can  result  in 
suspension  or  termination  of  grant 
funds. 

[p)  Financial  reporting.  Form  SF  289. 
"Financial  Status  Report."  and  a  Project 
Performance  Report  are  required  on  a 
quarterly  basis.  The  reports  will  be 
submitted  to  the  State  Director  not  later 
than  30  days  after  the  end  of  each 
quarter.  A  final  Form  SF  289  and  Project 
Performance  Report  shall  be  due  90  days 
after  the  expiration  or  termination  of 
grant  support.  The  final  Report  may 
serve  as  the  last  quarterly  report  The 
State  coordinator  will  constandy 
monitor  performance  to  ensure  that  time 
schedules  are  met,  projected  work  by 
time  periods  is  accomplished,  and  other 
performance  objectives  are  achieved. 
Program  oudays  and  income  will  be 
reported  on  an  accrual  basis. 

Performance  reptvts  shall  include,  but 
not  be  limited  to,  the  following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
estabhshed  for  that  period: 

(2)  Reasons  why  established 
objectives  were  not  met 

(3)  Problems,  delays,  or  adverse 
conditions  which  will  affect  the  ability 
to  meet  the  objectives  of  the  grant 
during  established  time  periods.  This 
disclosure  must  include  a  statement  of 
the  action  taken  or  planned  to  resolve 
the  situation;  and 

(4]  Objectives  and  timetable 
established  for  the  next  reporting  period. 

(q)  Audit  requirements.  Audit  reports 
will  be  prepared  and  submitted  in 
accordance  with  i  1942.17(q)(4)  of 
subpart  A  of  part  1942  of  this  chapter. 
The  audit  requirements  only  apply  to  the 
year(8]  in  which  grant  funds  are 
received.  Audits  must  be  prepared  in 
accordance  with  generally  accepted 


government  auditing  standards 
(GAGAS)  using  publication,  "Standards 
for  Audits  of  Governmental 
Organizations,  Programs,  Activities  and 
Functions." 

(r)  Grant  cancellation.  Grants  whidi 
have  been  approved  and  funds  obligated 
may  be  cancelled  by  the  grant  approval 
official  in  accordance  with  S  1942.12  of 
subpart  A  of  part  1942  of  this  chapter. 
The  State  Director  v^ll  notfy  the  State 
coordinator  that  the  grant  has  been 
cancelled. 

(s)  Grant  servicing.  Grants  will  be 
serviced  in  accordance  with  subparts  E 
and  O  of  part  1951  of  this  chapter. 

(t)  Subsequent  grants.  Subsequent 
grants  will  be  processed  in  acccrdance 
with  the  requirements  of  this  subpart  for 
each  subsequent  year  a  State  coi'tinues 
to  meet  eligibihty  requirements  of  this 
subpart 


S1040.M9    Foniw,wMbltsandi 

Forms,  exhibits,  and  subparts  of  this 
chapter  (all  available  in  any  FmHA 
office)  referenced  in  this  subpart,  an;  for 
use  in  establishing  a  State  economic 
development  review  panel  and  for 
administering  the  Panel  Grant  program 
associated  with  the  panel. 

§1*40.970    [RMsrvedl. 

$1*40971    Deto0Stton  of  authomy. 

The  authority  authorized  to  the  Statn 
Director  in  this  subpart  may  be 
redelegated. 

H  1940.972-1940.999    [Reserved]. 

S1*4ai000    OMB  oontroi  number. 
(ReeeivedL 

Dated:  )uly  15, 1901. 
LaVame  Ausman, 

Administrator,  Farmers  Home 

Administration. 

[PR  Doc  91-21980  Filed  9-12-91:  a45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatfon  Admlntstration 

14  CFR  Chapter  I 

(Summary  Notice  Na  PR-91-1S] 

Petltton  for  Rulemaking  Summary  of 
PetHtone  Received;  Diepoettlon*  of 
Petitions  Issued 

aoency:  Federal  Aviation 
Admlnistiation  (FAA).  DOT. 

action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


46586 Fbderal  Regbter  /  Vol.  56.  No.  178  /  Friday.  September  13.  1991  /  Proposed  Rules 


IMI 


:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neithef  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  ihk  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  mutt  be  received  on  or 
before  November  12, 1991. 
ADDRESSES:  Sen(^  comments  on  any 
petition  in  triplic$te  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  ^o 800 

Independence  A\|enue,  SE^  Washington, 
DC  20591.  I 

The  petition,  aay  comments  received, 
and  a  copy  of  anj  final  disposition  are 
filed  in  the  assigi^ed  regulatory  docket 
and  are  availably  for  examination  in  the 
rules  Docket  (AQC-IO).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independent*  Avenue,  SW., 
Washington.  DC  ^0591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  M.  Washington,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  900  Independence 
Avenue.  SW..  Washington.  DC  20591: 
telephone  (202)  2^-5571. 

This  notice  is  pbblished  pursuant  to 
paragraphs  (b)  and  (f)  of  S  11-27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). . 

Issued  in  Washii^ton.  DC  on  September  6, 

1991. 

Denise  Dooohue  H^ll. 

Manager,  Program  Management  Staff  Office 

of  the  Chief  Counskl. 

Petitions  for  Rul«naking 

Docket  Noj  2&ko\. 

Petitioner  Air  JTreinsport  Association 
of  America.         I  

Regulations  Affected:  14  CFR  part  121. 
appendix  I  and  ppirt  145. 

Description  of  Petition:  Petitioner 
proposes  to  change  the  random 
sampling  rate  for  drug  testing  to  10 
percent  annually]  expand  the  list  of 
safety  and  security  related  functions 
which  determine  who  must  be  drug 
tested  to  include  jdeicing.  fueling,  wing 


walking  (pushback/powerback  and 
arrival],  baggage  and  cargo  loading, 
servicing  of  aircraft  lavatory  systems, 
directing  aircraft  ground  movement,  and 
tug,  motor  vehicle  and  ground  power 
equipment  in  and  around  passenger 
aircraft  The  petitioner  also  proposes  to 
amend  part  145  of  the  FARs  to  reflect 
the  Federal  Aviation  Administration's 
actual  regulatory  authority  over  drug 
testing  by  certificated  domestic  repair 
stations  whose  employees  perform  the 
functions  listed  in  part  121,  appendix  I. 

Petitioner's  Reason  for  the  Request 
The  petitioner  asserts  that  random  drug 
testing  at  50%  is  not  cost  effective,  and 
random  testing  at  a  10%  rate  provides  a 
credible  and  cost-effective  deterrent  to 
illicit  drug  use.  With  respect  to  the 
safety  and  security  related  functions 
which  determine  who  must  be  drug 
tested,  tiie  petitioner  believes  that 
including  the  employees  performing  the 
noted  functions  will  have  a  beneficial 
effect  on  achieving  a  drug-free 
workforce  in  commercial  aviation. 
Finally,  the  petitioner  believes  that 
because  the  FAA  has  direct  regulatory 
authority  over  certificated  domestic 
repair  stations,  the  requirement  to  test 
employees  who  perform  the  functions 
identified  in  appendix  I  should  now  be 
incorporated  into  part  145. 

Docket  No.:  2Ba03. 

Petitioner  National  Air 
Transportation  Association^ 

Regulations  Affected:  14  CFR  158.11. 

Description  of  Petition:  Petitioner 
proposes  to  amend  the  regulation  by 
removing  the  one  percent  threshold 
requirement  mandating  collection  of 
passenger  facihty  charges  from  any  air 
carrier  enplaning  more  than  one  percent 
of  the  total  number  of  passengers 
enplaned  at  the  airport. 

Petitioner's  Reason  for  the  Request 
The  petitioner  beHeves  that  the 
proposed  change  would  allow  additional 
flexibility  in  a  public  agency's  request 
for  not  requiring  collection  of  passenger 
facility  charges  by  a  class  of  air  carriers 
or  foreign  air  carriers. 

Docket  No.:  2M3a. 

Petitioner  Ralph  Seely.   

Regulations  Affected:  14  CFR  91.215. 

Description  of  Petition:  Petitioner 
would  amend  the  existing  section  by 
abolishing  or  modifying  the  30-mile 
encoding  transponder  requirement 
(Mode  C  veil)  around  Seattle  Tacoma 
International  Airport. 

Petitioner's  Reason  for  the  Request 
The  petitioner  asserts  that  pilots  who 
cannot  afford  to  purchase  and  install 
encoding  transponders  are  forced  to  fly 
over  the  mountainous  terrain  that 
surrounds  Seattle.  Flying  over 
mountainous  terrain  is  less  safe  than 


flying  over  flat  lands  and,  therefore,  has 
an  adverse  impact  on  operational  safety. 
The  petitioner  also  states  that  relief 
from  the  Mode  C  transponder 
requirement  would  reduce  the  fuel 
consumption  and  maintenance  expense 
of  pilots  who  are  forced  to  fly  30  miles 
off  course  if  they  do  not  have  the 
required  equipment. 
Disposition:  Denied.  July  26, 1991. 

Docket  No.:  2S59i. 

Petitioner  West  Coast  Air  Charter, 
Inc. 

Regulations  Affected:  14  CFR  135.5. 

Description  of  Petition:  Petitioner 
proposes  to  restrict  aircraft  operators 
from  doing  business  on  any  other 
operator's  certificate  and  require  that 
aircraft  operators  and  operators  of 
satellite  operations  submit  and  have 
approved,  by  their  local  Flight 
Standards  District  Office,  their 
Operating  Certificates  and  Operating 
Specifications. 

Petitioner's  Reason  for  the  Request 
The  petitioner  believes  that  the 
proposed  amendment  would  halt  the 
practice  of  some  pilots  operating 
unsupervised  on  other  operator's 
certificates  without  the  knowledge  of 
the  local  Flight  Standards  District  Office 
and  without  adhering  to  FAR  part  135. 

Docket  No.:  2S567. 

Petitioner  National  Association  of 
Flight  Instructors. 

Regulations  Affected:  14  CFR 
61.1879(b). 

Description  of  Petition:  The  petitioner 
proposes  to  amend  the  existing 
regulation  to  require  that  flight 
instruction  be  given  by  a  person  who 
has  held  a  flight  instructor  certificate 
during  the  twelve  months  immediately 
preceding  the  date  the  instruction  was 
given. 

Petitioner's  Reason  for  the  Request 
The  petitioner  believes  that  flight 
instructor  applicants  will  be  better 
served  by  a  flight  instructor  who  has 
more  experience  than  that  provided  for 
in  the  minimum  standards  of  the 
existing  rule. 

Docket  No.:  28620. 

Petitioner  Michael  E.  Gardner. 

Regulations  Affected:  14  CFR  part  121. 
appendix  L 

Description  of  Petition:  The  petitioner 
proposes  to  add  airline  aircraft 
engineers  and  maintenance  and 
inspection  managers  to  the  list  of 
employees  who  must  be  drug  tested. 

Petitioner's  Reason  for  the  Request 
The  petitioner  asserts  that  aircraft 
engineers  and  maintenance  and 
inspection  managers  perform  duties 
which  are  critical  to  the  safety  of  an 
aircraft,  i.e.  advising  on  repairs  to 
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aircraft  structure,  giving  authorization  to 
continue  a  flight,  and  signing  off  on 
maintenance  paperwork.  The  petitioner 
believes  that  subjecting  these  employees 
to  random  drug  testing  will  better 
provide  for  a  drug-free  workplace  and 
safe  and  reliable  aircraft  for  the  flying 
public. 

[FR  Doc  91-22047  Fiied  9-12-91: 8:45  am] 
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14  CFR  Part  39 
(Docket  Na  81-AIK-901 

AkwortMneM  DIrecMvea,  Aveo 
Lycoming  Model  IO-360-A1B6D  and 
IO-360-A3B80  Engines 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnOM:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  dh^ctive  (AO), 
applicable  to  Avco  Lycoming  IO-360- 
A1B8D  and  IO-360-A3B6D  engines 
modifled  per  Aircraft  Design,  Inc., 
Supplemental  Type  Certificate  (STC) 
SE4757NM.  which  would  require  a 
decrease  in  the  engine  Manifold  Air 
Pressure  (MAP)  limit  from  38.5  inches 
Hg  to  33.0  inches  Hg,  and  installation  of 
an  instrument  placard  specifying  the 
decreased  MAP  limitations.  This 
proposal  is  prompted  by  test  results 
which  revealed  that  the  engine  operating 
at  38.5  inches  Hg  manifold  pressure  is 
producing  more  horsepower  than  its 
maximum  certified  level  This  condition, 
if  not  corrected,  could  result  in 
premature  engine  failure. 

DATES:  Comments  must  be  received  no 
later  than  October  16, 1991. 
AODRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  FAA,  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel.  Attention:  Rules  Docket 
No.  91-ANE-30, 12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299,  or  deliver  in 
duplicate  to  room  311,  to  the  above 
address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  FURTHBI  INFORMATION  CONTACT: 

Mr.  Paul  Forgac,  Seattle  Aircraft 
Certification  Office,  Special 
Certification  Branch,  Modifications 
Section.  ANM-191S;  FAA.  Northwest 
Mountain  Region,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98(»5-405e. 
telephone  (206)  227-2S07. 


SUPPLKMINT ARY  0IFORMAT1ON: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  svch 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  specified 
above  tvill  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANE-30".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Aircraft  Design,  Ino,  is  the  holder  of 
Supplemental  l^pe  Certificate  (STC) 
No.  SE4757NM.  which  allows 
modification  of  Avco  Lycoming  model 
IO-360-A1B6D  and  IO-3eO-A3B6D 
engines  from  naturally  aspirated  into 
turbocharged  engines.  These  modified 
engines  are  installed  on  Mooney  M20J 
aircraft  in  accordance  with  Aircraft 
Design,  Inc.  STC  SE4758NM.  The  FAA 
has  received  reports  that  these  modified 
engines  when  operated  at  a  MAP  of  38.5 
inches  Hg.  will  be  producing  more 
horsepower  than  the  maximum  certified 
value. 

It  was  further  determined,  after  an 
engine  power  calibration  test  was 
conducted,  that  the  results  of  this  test 
verified  that  the  engine  is  producing  at 
least  222  horsepower,  which  is  11% 
above  the  maximum  certified 
horsepower.  This  condition,  if  not 
corrected,  could  result  in  premature 
engine  failure. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  an  AD  is  proposed  which 
would  require  reduction  of  MAP  to  33.0 
inches  Hg.,  and  require  installation  of  an 
instrument  panel  placard  specifying  the 


reduced  MAP  limitation.  This  proposed 
AD  would  also  require  that  a  copy  of  the 
AD  be  added  to  the  Aircraft  Flight 
Manual  as  a  supplement 

There  are  approximately  30  aircraft  of 
U.S.  registry  affected  by  this  AD.  and 
that  it  would  take  approximately  2 
manhoTirs  per  aircraft  at  $55  per  hoor. 
The  cost  of  the  required  placard  is 
estimated  to  be  $20  per  aircraft.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  US  operators  is  estimated  to 
be  $3,900. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Pohdes 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibilify  Act.  A  copy  of  the 
draft  evaluation  prepared  for  this  action 
is  contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjecto  in  14  CFR  Part  S8 

Air  transportation.  Aircraft  Aviation 
safety.  Safefy. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA),  proposes  to  amend  14  CFR  part 
30  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39-(  AMENDED] 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  13M(a).  1421  and  1423: 
49  U.S.C.  10e(g)  [Revised  Pub.  L  97-448. 
January  IZ.  1983):  and  14  CFR  11.M. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Avco  LyooHiiiig: 

Applicability:  Lycoming  IO-380-A1BBD 
and  IO-aflO-A3BeD  engines  modified  per 
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Aircraft  Detign.  In4..  STC  SE4757NM. 
installed  on  Mooney  M20|  aircraft  modified 
per  Aircraft  Deaign,  Inc..  STC  SA4758NM. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  thia  AD. 
unleas  previously  accomplished. 

To  prevent  possible  premature  engine 
failure,  accomplish  the  following: 

(a)  Fabricate  and  install  on  the  instrument 
panel  a  placard,  in  accordance  with  FAR 
23.1541(b).  stating  'IX)  NOT  OPERATE 
ENGINE  ABOVE  33.0  IN  Hg". 

(b)  Re-mark  the  manifold  pressure  gauge  by 
removing  the  radial  red  Line  at  38.5  Hg  and 
placing  the  radial  red  line  at  33.0  Hg. 

(c)  Revise  the  Linitations  and  Normal 
Procedure  Sections  of  the  Aircraft  Flight 
Manual  Supplement  as  follows: 

(1)  Delete  "38.5"  Hg"  as  it  appears  in  these 
sections  and  insert  In  lieu  thereof  "33.0"  Hg." 

(2)  Delete  "36J)  Hg"  »  It  appears  in  Normal 
Climb  Throttle  and  linaeil  in  lieu  thereof  "33.0 
Hg." 

(d)  Attach  this  AD  as  a  permanent 
appendix  to  Aircraft  Flight  Manual. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropriate),  an  alternate 
method  of  compUance  with  the  requirements 
of  this  AD  or  adjusfcnents  to  the  compliance 
schedule  specified  In  the  AD  may  be 
approved  by  the  manager.  Seattle  Aircraft 
Certification  Office;  FAA.  Transport  Airplane 
Directorate. 

(f)  Aircraft  may  be  ferried  in  accordance 
with  FAR  21.197  and  21.198  to  a  base  where 
the  AD  can  be  accomplished. 

Issued  in  BurlinglDn.  Maasachuaetts,  on 
August  3a  1991. 
lay  |.  PaidM. 

Acting  Manager.  Engine  &  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-220S0  Qled  9-12-91;  8:45  am] 
■ujMa  COOK  «ai«-i»|« 
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Alfwcrthln—  Dfrectiv— ,  Qenenl 
ElMtrlc  Company  (QE)  CF»-45/-50 
Series  Turbofsn  EnginM 

AOCNCV:  PederalAviation 
Administration  (vAA).  DOT. 

action:  Notice  of  proposed  nilemaking 
(NPRM).  withdrawal 


iWa 


iMI 


summary:  This  action  withdraws  an 
NPRM,  which  proposed  a  new 
airworthiness  directive  (AD),  applicable 
to  GE  CFft-45/-^  series  turbofan 
engines,  which  would  have  required 
rework  of  th«  fan  rotor  stage  1  disk 
platforms.  Since  issuance  of  the  NPRM, 
the  FAA  has  received  reports  that  five 
uncontained  failures  of  the  reworked 
platforms  have  occurred.  The  FAA  has 
therefore  reviewed  its  position  on  this 
safety  issue  and  the  one  comment 
received  in  response  to  the  NPRM,  and 


has  concluded  that  the  proposed  actions 
vfill  not  correct  the  unsafe  conditions. 
Further,  the  airworthiness  requirements 
necessary  to  correct  the  unsafe 
condition  are  beyond  the  scope  of  the 
NTOM.  Accordingly,  the  NPRM  is 
withdrawn. 

KM  RMTHKR  INrOmiATION  CONTACT: 
Robert  Ganley,  Engine  Certification 
Office,  ANE-140,  Engine  CertiHcation 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-^299;  telephone 
(617)  272-5047. 
SUPPLEMENTAMY  INPORMATMN:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
AD,  applicable  to  GE  CF6-45/-50  series 
turbofan  engines,  which  would  require 
rework  of  the  fan  rotor  stage  1  disk 
platforms  was  published  in  the  Federal 
Register  on  February  2a  1991  (56  PR 
6818). 

There  have  been  reports  of  five 
uncontained  failures  of  reworked 
platforms  since  issuance  of  the  NPRM. 
One  comment  was  received  stating  that 
the  manufacturer  has  advised  members 
of  the  Airline  Transportation 
Association  (ATA)  that  rework  of  the 
platform  has  not  been  effective  in 
reducing  platform  failures,  and  has 
requested  operators  to  instead  replace 
the  platform  with  new  units.  The  FAA 
agrees  that  the  proposed  requirements 
do  not  correct  the  unsafe  condition.  The 
necessary  airworthiness  requirements  to 
correct  the  unsafe  condition  are  being 
developed,  and  will  be  included  in 
subsequent  rulemaking.  A  preliminary 
assessment  indicates  that  these  new 
requirements  will  increase  the  economic 
burden  and  scope  of  the  AD. 
Accordingly,  the  FAA  has  determined 
that  it  is  appropriate  to  withdraw  the 
proposed  r\ile. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  future 
regulatory  action,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Since  this  action  only  withdraws  an 
NPRM,  it  is  neither  a  proposed  nor  final 
rule  and  therefore,  is  not  covered  imder 
Executive  Order  12291.  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  28, 1979). 

List  of  Subjects  in  14  CFR  Part  M 

Air  transportation.  Aircraft.  Aviation 
safety,  and  Safety. 

The  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
(FAA)  withdraws  the  notice  of  proposed 
rulemaking,  Docket  No.  91-ANE-03, 
published  in  the  Federal  Register  on 
February  20, 1991  (56  FR  6818). 

(Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89.) 

Issued  in  Buriington.  Massachusetts,  on 
August  30. 1991. 
Jay  |.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  91-22049  Filed  9-12-91: 8:45  am) 

aiLUNO  COM  4S1S-19-1I 


DEPARTIIENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Otiio  Permanent  Regulatory  Program; 
Revialon  of  Administrative  Rule 

AOENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  52  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  revise  one 
rule  in  the  Ohio  Administrative  Code  to 
delete  the  provision  that  reclamation 
operations  conducted  without  a  coal 
mining  permit  cause  or  are  likely  to 
cause  significant  imminent 
environmental  harm. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  conmient  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATCS:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  October 
15, 1991.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1  p.m.  on  October  8, 1991. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4  p.m.  on  September  30, 1991. 
ADOWHSHi  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
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Richard  ].  Seibel,  Director,  Columbus 
Field  O^ice,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office.  2242  South  Hamillon  Road, 
room  202,  Columbus,  OH  43232, 
Telephone:  (614)  866-0578. 

Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3. 
Columbus,  OH  43224,  Telephone:  (614) 
265-6675. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  ).  Seibel,  Director, 
Columbus  Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
|,     Ohio  program.  Information  on  the 

general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  August  23, 1991 
(Administrative  Record  No.  OH-1570). 
Ohio  submitted  proposed  Program 
Amendment  Number  52.  The 
amendment  proposes  one  revision  to 
Ohio  Administrative  Code  (OAC)  rule 
1501:13-14-02  paragraph  (A)(2)  to  delete 
the  words  "and  reclamation."  This 
change  would  delete  the  current 
provision  of  the  rule  that  reclamation 
operations  conducted  without  a  coal 
mining  permit  constitute  a  condition 
which  causes  or  can  reasonably  be 
expected  to  cause  significant  imminent 
environmental  harm.  Coal  mining 
operations  conducted  without  a  valid 
permit  would  continue  to  be  a  condition 
which  causes  or  is  likely  to  cause 
significant  imminent  environmental 
harm. 


III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  September  30, 
1991.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  conmient 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Ofiice  by  contacting  the  person  listed 

under  "FOR  FURTHER  INFORMATION 

CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "i 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  5, 1991. 
Carl  C  Close. 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-22066  Filed  9-12-91:  8:45  am] 
WLUHQ  COM  4S10-0S-II 


National  Park  Service 
36  CFR  Part  13 

Glacier  Bay  National  Park,  Alaska; 
Fishing  Regulations 

agency:  National  Park  Service.  Interior. 

ACTION:  Extension  of  comment  period 
and  schedule  of  public  hearings  on 
proposed  rule. 

summary:  In  the  Federal  Register  of 
Monday.  August  5. 1991  (56  FR  37262). 
the  National  Park  Service  proposed  to 
amend  regulations  regarding  fishing  in 
Glacier  Bay  National  Park,  Alaska. 
These  proposed  amendments  will  allow 
commercial  fishing  to  continue, 
exempted  from  currently  existing 
nationwide  NPS  prohibitions  on  such 
activities,  until  December  31, 1997.  Any 
continuance  of  commercial  fishing 
beyond  that  date  would  require  a 
fmding  that  such  uses  are  compatible 
with  protection  of  park  values  and 
purposes,  and  promulgation  of  a  new 
regulation  at  that  time.  The  statutory 
prohibition  on  commercial  fishing  in 
designated  wilderness  in  the  park  is 
clarified  by  the  regulations.  Non- 
commercial consumptive  fishing 
methods  are  designated  and 
"subsistence"  uses  are  prohibited  by  the 
regulations.  The  public  hearing  dates 
follow. 

As  originally  announced,  public 
comments  were  to  be  accepted  through 
October  4. 1991.  This  notice  extends  the 
comment  period  by  an  additional  thirty 
days,  until  November  3, 1991.  This 
notice  also  sets  forth  dates,  times,  and 
locations  of  public  meetings  on  the 
proposed  rulemaking.  Each  meeting  will 
consist  of  a  question  and  answer 
session,  followed  by  testimony  on  the 
record. 

DATES:  Written  comments  will  be 
accepted  until  November  3, 1991. 
Hearings  are  scheduled  as  follows: 

1.  September  17. 1991.  5:30  p.m.  to  6:45 
p.m.  (question  and  answer  session)  and 
7  p.m.  to  9:30  p.m.  (testimony)  in 
Anchorage,  Alaska. 

2.  September  18, 1991,  5:30  p.m.  to  6:45 
p.m.  (question  and  answer  session)  and 
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7  p.m.  to  9:31 )  pjn.  (testimony)  in 
Ketchikan.  /Llaska. 

3.  September  19. 1991.  5:30  p.m.  to  6:45 
p.m.  (question  and  answer  session)  and 
7  p.m.  to  9:31 1  p.m.  (testimony)  in  Sitka. 
Alaska. 

4.  Septem!)er  20. 1991.  5:30  p.m.  to  6:45 
p.m.  (question  and  answer  session)  and 
7  p.m.  to  9:3^  p.m.  (testimony)  in  Juneau. 
Alaska. 

5.  September  23, 1991.  5:30  p.m.  to  6:45 
p.m.  (question  and  answer  session)  and 
7  p.m.  to  9:3S  p.m.  in  Gustavus.  Alaska. 

6.  September  24. 1991. 1  p.m.  to  2:45 
p.m.  (question  and  answer  session)  and 
3  p.m.  to  5  pjm.  in  Pelican.  Alaska. 

7.  September  25. 1991. 1  p.m.  to  2:45 
p.m.  (question  and  answer  session)  and 
3  p.m.  to  5  pjm.  in  Elfin  Cove,  Alaska. 

a  September  26, 1991,  5:30  p.m.  to  6:45 
p.m.  (question  and  answer  session)  and 
7  p.m.  to  9:39  p.m.  in  Hoonah.  Alaska. 

9.  Octobei  4. 1991.  5:30  p.m.  to  6:45 
p.m.  (question  and  answer  session)  and 
7  pjn.  to  9:3^  pjn.  in  Seattle. 
Washington^ 

AOORCSSCS:  Comments  should  be  sent 
to:  Paul  Haertel,  National  Park  Service, 
Alaska  Regional  Office,  2525  Gambell 
Street.  roon»  107,  Anchorage.  Alaska 
99503-2892.' 

Hearings  will  be  held  at  the  following 
locations: 

1.  Anchorige — Alaska  Public  Lands 
Information  jCenter  auditorium,  605 
West  4th  A\ienue.  Anchorage,  Alaska. 

2.  Ketchiken— High  School 
Auditorium.! 2610  Fourth  Avenue. 
Ketchikan,  Alaska. 

3.  Sitka— Centennial  Building.  330 
Harbor  Drivk.  Sitka.  Alaska. 

4.  Juneau-^Juneau  Intl  Airport.  Taku 
Room.  1872  fibell  Simmons  Drive. 
Juneau.  Alaska. 

5.  Gustavas — Community  Firehall. 
Gustavus.  Alaska. 

6.  Hoonahl— City  Office  Council 
Chambers,  iX)  Front  Street,  Hoonah. 
Alaska. 

7.  Pelicanj-City  Hall  Pelican.  Alaska. 

8.  Elfm  Cdve— Community  Hall  Elfm 
Cove.  Alaska. 

9.  Seattle— Jackson  Federal  Building, 
room  150,  915  2nd  Avenue,  Seattle. 
Washington! 

POn  RJflTNip  mrOHMATION  CONTACT 

Paul  HaerteL  National  Park  Service, 
Alaska  Regijsnal  Office,  2525  Gambell 
Street,  roomll07.  Anchorage,  Alaska 
99503-2892,  telephone:  (907)  257-2609: 
or,  Marvin  Jensen.  National  Park 
Service,  Barlett  Cove,  Gustavus.  Alaska 
99827,  teleplone:  (907)  697-2230. 

|olni  M.  Moropaad. 

Regional  Dir^tor. 

David  MofRttJ 

Acting  Regionpl  Director. 

|FR  Doc.  91-22228  Filed  »-12-91:  ft45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NM-3-1-5348,  A-1-FRL-399S-t) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New' 
Hampstiire;  WittKlrawal  of  Source- 
Specific  Operating  Parmits 

AQEMCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
a  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of  New 
Hampshire.  This  revision  requests  that 
nine  source-specific  operating  permits 
be  withdrawn  from  the  SIP.  The 
intended  effect  of  this  action  is  to 
propose  approval  of  the  withdrawal  of 
the  source-specific  operating  permits 
from  the  New  Hampshire  SIP.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1991.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 

AOORCSSCS:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  BIdg.. 
Boston.  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region.  I.  One  Congress  Street, 
10th  floor.  Boston,  MA  and  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Caller  Box  2033,  Concord,  NH 
03302-2033. 

FOn  FURTHER  INFORMATION  CONTACT: 

Patricia  C.  Kelling.  (617)  565-3249:  ITS 
835-3229. 

SUPPUMSNTARV  INFORMATKMI:  On 

September  19. 1990.  the  New  Hampshire 
Air  Resources  Division  (NHARD) 
submitted  a  revision  to  its  SIP  asking  for 
the  withdrawal  of  previous  SIP  revisions 
consisting  of  source-specific  operating 
permits  issued  by  the  NHARD  to  the 
nine  facilities  listed  below: 

1.  ATC  Petroleum,  Inc.,  Newington. 
NH. 

2.  Mobile  Oil  Corporation.  Newington, 
NH. 

3.  Nashua  Corporation,  Merrimack, 
NH. 


4.  Oak  Materials  Group.  Franklin,  NH 

5.  Nashua  Corporation,  Nashua,  NH. 

6.  Velcro  U.S.A..  Manchester,  NH. 

7.  Markem  Corporation.  Keene.  NH. 

8.  Ideal  Tape  Corporation.  Exeter.  Nli 

9.  Essex  Group,  Newmarket,  NH. 

Background 

On  May  25, 198a  EPA  sent  a  letter  to 
John  H.  Sununu.  Governor  of  New 
Hamsphire,  pursuant  to  section 
110(a)(2)(H)  of  the  Clean  Air  Act  (CAA) 
as  amended  notifying  him  that  the  New 
Hampshire  SIP  was  substantially 
inadequate  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  the  New  Hampshire  portion 
of  the  Boston-Lawrence-Salem 
Consolidated  Metropolitan  Statistical 
Area  (CMSA),  and  in  the  New 
Hampshire  portion  of  the  Portsmouth- 
Dover-Rochester  Metropolitan 
Statistical  Area  (MSA)  plus  the 
remaining  portion  of  Strafford  County. 
On  November  8, 1989,  EPA  sent  a  letter 
to  Judd  Gregg,  Governor  of  New 
Hampshire,  pursuant  to  section 
110(a)(2)(H)  of  the  CAA  as  amended 
notifying  him  that  the  New  Hampshire 
SIP  was  substantially  inadequate  to 
achieve  the  NAAQS  for  ozone  in  the 
Manchester  MSA  plus  the  remaining 
portion  of  Merrimack  County  and  the 
remaining  portions  of  Hillsboro  and 
Rockingham  Counties  outside  of  the 
Boston-Lawrence-Salem  CMSA.  EPA 
requested  that  the  State  respond  to  the 
SIP  calls  in  two  phases — the  first  in  the 
near  future  and  the  second  following 
EPA's  issuance  of  a  Final  policy  on  how 
the  States  should  correct  their  SIPs. 

On  June  16, 1988.  EPA  sent  a  letter  to 
the  NHARD  indicating  the  actions  which 
were  necessary  in  order  to  adequately 
respond  to  the  SIP  call  These  actions 
included  amendments  to  New 
Hampshire's  volatile  organic  compound 
(VOC)  reasonably  available  control 
technology  (RACT)  regulations  and 
revisions  to  nine  source-specific 
operating  permits  issued  to  VOC- 
emitting  facilties  and  incorporeted  by 
reference  into  New  Hampshire's  SIP. 

In  that  letter,  EPA  stated  its  position 
that  an  adequate  response  to  the  SIP 
call  required  New  Hampshire  to  ensure 
that  the  nine  facilities  are  subjected  to 
all  of  the  applicable  control 
requirements  contained  in  EPA's  control 
technique  guidelines  (CTGs)  and  other 
guidance  by  either  amending  the  source- 
specific  operating  permits,  or  requiring 
these  sources  to  be  subject  to  the 
corrected  version  of  the  regulations  in 
the  Rule  Governing  the  Control  of  Air 
Pollution  for  the  State  of  New 
Hampshire  PART  Env-A  1204.  entitled 
"Volatile  Organic  Compounds,"  by 
withdrawing  the  nine  operating  permits 
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from  the  SIP.  These  operating  permits 
were  originally  submitted  as  SIP 
revisions  by  the  State  on  May  2, 1980. 
May  16, 1980.  November  20. 1981. 
January  8. 1982,  December  23. 1982. 
December  30, 1982.  January  19. 1983, 
March  16. 1983.  and  December  22, 1983, 
and  approved  and  incorporated  by 
reference  by  EPA  at  40  CFR 
52.1520(c)(21).  (c){25)  and  {c)(32). 

New  Hampshire  revised  its  VOC 
regulations  in  Part  Env-A  1204  and 
adopted  them  on  November  15, 198a 
becoming  effective  on  November  18, 
1989.  The  revised  regulations  were 
proposed  for  approval  by  EPA  on  June 
13, 1990  (55  FR  23950)  and  were  Bnally 
approved  by  EPA  as  a  SIP  revision  on 
June  13. 1991  (56  FR  27197). 

New  Hampshire  submitted  a  letter  to 
EPA  on  September  12. 1990  asking  EPA 
to  withdraw  the  nine  source-specific 
operating  permits  from  the  SIP  in  order 
to  satisfy  the  NHARD's  obligation  under 
EPA's  May  24. 1988  and  November  8. 
1989  SIP  can  letters.  On  June  20. 1991, 
the  NHARD  held  a  public  hearing 
completing  the  SIP  submittal  process. 

This  action  addresses  one  of  the  two 
deficiencies  listed  in  EPA's  letter  sent  to 
Judd  Gregg.  Governor  of  New 
Hampshire,  on  June  11, 1991.  This  letter 
informed  the  State  of  EPA's  finding  that 
New  Hampshire  failed  to  make  ■ 
required  submittal  under  section 
182(a)(2)(A)  of  the  Qean  Air  Act 
Amendments  of  1990  for  the  deficiencies 
in  the  State's  VOC  regulations. 

EPA  is  proposing  to  approve  the  New 
Hampshire  SIP  revision  withdrawing  the 
nine  soorce-spedflc  operating  permits 
from  New  Hampshire's  federaUy 
approved  SIP.  Upon  withdrawal  of  these 
i^Mrating  permits  from  the  SIP,  the  nine 
affected  facilities  will  be  subject  (o  and 
regulated  by  the  VOC  regulations  in  Part 


Env-A  1204  of  the  Rules  Governing  the 
Control  of  Air  Pollution  for  the  State  of 
New  Hampshire.  EPA  is  soliciting  public 
conunents  on  this  notice  or  on  other 
relevant  matters.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  %vritten  coments  to  the  EPA 
Regional  office  listed  in  the  AOORSSSU 
section  of  this  notice. 

Proposed  Adkn 

EPA  is  proposing  to  approve  the 
withdrawal  of  nine  source-specific 
operating  permits  from  the  State  of  New 
Hampshire's  SIP  submitted  on  May  2. 
1980,  November  20, 1981,  January  8, 
1982.  December  23, 1982,  December  3a 
1982.  January  19, 1983.  March  18, 1983. 
and  December  22, 1983,  and  approved 
by  EPA  at  40  CFR  52.1520(q(21),  (c)(25) 
and  (c)(S2). 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  48  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  b  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Eadi  request  for 
revision  to  die  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical  economic,  and 
environmental  factors  and  in  relation  to 


relevant  statutory  and  ragdatoty 
requirements. 

EPA  has  reviewed  the  SIP  revision  for 
conformance  tvith  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 199a  Although 
New  Hampshire  submitted  this  SIP 
revision  prior  to  November  15, 1980, 
EPA  has  determined  that  this  action  is 
approvable.  The  revision  may  not 
include  all  of  the  new  title  I 
requirements,  however,  it  strengthens 
the  requirements  in  New  Hampahire's 
existixig  SIP  and  conforms  to  all  of 
EPA's  current  regulations.  Furthermore, 
many  of  the  provisions  of  the  new  law 
do  not  require  state  submittals  until 
some  time  in  the  future.  EPA  is  currently 
developing  guidance  for  the  States  for 
title  I  and  New  Hampshire  will  adopt 
regulations  meeting  these  new 
requirements  and  submit  them  in  a 
separate  submittal.  EPA  has  decided  to 
propose  to  approve  this  revision  today 
in  order  to  strengthen  the  SIP  and 
conform  it  to  existing  requirements 
during  diis  transition  period. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(aK2)(A)-(K) 
and  110(a)(3]  of  the  Gean  Air  Act  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Siibi«GU  in  4«  CFR  Part  S2 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference,  Otone. 

Aulhadty:  42  VA.C.  7401-7042. 
DatMl  Au^iiX  aa  1081. 

PakkiaMMun. 

Acting  Ragional  AdminiBtrator,  Reghti  I. 
(FK  Doc  n-Utrm  PRm)  9-12-m:  tM  mm] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Servica 

(Docket  91-130] 

Availability  of  Environinental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Pennit  to  Field  Te«t  a  Genetically 
Engineered  Organism 

agency:  Animal  and  PI  int  Health 
Inspection  Service.  USIJIA. 

action:  Notice. 


SUMMARY:  We  are 
that  an  environmental 
finding  of  no  significan 
prepared  by  the  Anima 
Health  Inspection  Serv 
issuance  of  a  permit  to 
testing  of  a  genetically 
organism.  The  a 
basis  for  the  conclusior 
testing  of  the  genetica 
organism  will  not  preset 
introduction  or 


adviking  the  public 
assessment  and 
impact  has  been 
and  Plant 
ce  relative  to  the 
allow  the  Held 
engineered 
ssessmpnt  provides  a 
that  the  field 
engineered 
a  risk  of  the 
dissemihation  of  a  plant 


Pefmit  rto. 


91-106-01 . 


ONA  Plant  Tec  wxjlogy  Cocporation. 


Done  in  Washington.  D^.  this  9th  day  of 
September  1991. 
Robert  Melland. 

Acting  Administrator.  A.ii  Tial  and  Plant 
Health  Inspection  Service 
[FR  Doc.  91-22065  Filed  9- 12-91;  8:45  am] 
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pest  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  this  finding  of  no 
significant  impact,  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESSES:  Copies  of  the 
environmental  assessment  and  fmding 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141. 
South  Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Mary  Petrie.  Program  Specialist, 
Biotechnology  Permits.  Biotechnology. 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20762,  (301)  436- 
7612.  For  copies  of  the  environmental 
assessment  and  fmding  of  no  significant 
impact,  write  Mr.  Clayton  Givens  at  this 
same  address.  The  documents  should  be 
requested  under  the  permit  number 
listed  below. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 


the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  pennit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
organism  under  the  conditions  described 
in  the  permit  application.  APHIS 
concluded  that  the  issuance  of  the 
permit  listed  below  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
fmding  of  no  significant  impact,  which  is 
based  on  data  submitted  by  the 
applicant  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impact  associated  with  conducting  the 
field  test. 

An  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permit  to  allow 
the  field  testing  of  a  genetically 
engineered  organism: 


Permittee 


Oateiuued 


Oe-13-91 


Organism 


Chrysanthemum  plants  genebcaHy  engi- 
neered to  suppress  a  chrysanthemum 
chalcone  synthase  (CHS)  gene,  in  order 
to  modify  pigment  tormation. 


Field  test  location 


Contra  Cotta  County.  CaMomla:  Lee 
County,  Florida;  Anderson  County.  South 
Carolina. 


DEPARTMENT  OF  COMMERCE 

Agency  Fonn  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 
Administration. 


Title:  Current  and  Projected  Employee 
Data. 

Form  Number:  Agency  Form  EI>-612. 
OMB— 0610-0003. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  800  respondents;  600  hours. 

A  verage  Hours  Per  Response:  .75 
hours. 

Needs  and  Uses:  To  assist  in 
determining  compliance  of  entities 
assisted  by  EDA  with  tide  VI  of  Civil 
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Rights  Act  of  1964  and  implementing 
Departmental  and  Agency  regulations. 

Affected  Public:  Applicants,  recipients 
or  other  parties  connected  with  EDA 
projects. 

Frequency:  Annually  and  on  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  H5327, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20203. 

Dated:  September  10. 1991. 
Edwaid  Mlchab, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

|FR  Doc.  91-22102  Filed  9-12-91;  &-46  am] 
WUJNQ  COM  ssie-cw-ii 


Agency  Infonnation  Coltoction  Undar 
R«vl«w  by  th*  OfNo*  of  Managwwnt 
and  Budgat  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Foreign  Trade  Zone  (FTZ) 
Application. 

Form  Number  Agency:  None.  OMB 
Number:  0625-0139. 

Type  of  Request:  Extension/Revision. 

Burden:  100  respondents  and  a  total  of 
9600  hours.  Average  hours  per  response 
is  96. 

Needs  and  Uses:  The  information  on 
the  applications  are  used  to  approve  or 
disapprove  requests  to  establish  or 
expand  current  foreign-trade  zones. 

Affected  Public:  Public  or  quasi-public 
corporations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer  Gary  Waxman, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 


3206,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  September  10. 1991. 
Edward  Mkhals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
|FR  Doc  91-22103  Filed  9-12-91: 8:45  ami 
WUINa  0001  MW-CW-M 


AgaiKy  Information  Collactlon  \Jnd9r 
Raviaw  by  tha  Offica  of  Manaoamant 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Mission/Exhibition  Evaluation. 

Form  Number  Agency  Form:  ITA 
407SP.  OMB  Number:  0625-0034. 

Type  of  Request:  Extension  with  no 
change. 

Burden:  2500  respondents  with  a  total 
of  208  hours  and  an  average  of  5  minutes 
per  response. 

Needs  and  Uses:  The  survey  collects 
information  on  results  of  a  firm's 
participation  in  an  overseas  trade  event 
managed  and  funded  from  participant 
contributions.  Data  used  to  evaluate 
efficiency,  impact  and  effectiveness  of 
event  from  participant's  perspective. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Gary  Waxman 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
infonnation  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 
3206,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  Septemt>er  10, 1991. 

Edward  Mlchab. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

|FR  Doc.  91-22104  Filed  9-12-^:  8:4S  am) 
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Bureau  of  tha  Canaua 

IDocfcet  No.  •10M0-12201 

Number  of  Employeee,  Payrolto, 
Qaographic  Location,  Current  Statue, 
and  Kind  of  Buainasa  for  the 
Eatabltahmanta  of  MultiastabUattmant 
Compamaa 

AOINCY:  Bureau  of  the  Census. 
Commerce. 

AcnoN:  Notice  of  determination. 

auMMARV:  In  conformity  with  title  13, 
United  States  Code,  sections  182.  224. 
and  225. 1  have  determined  that  a  1991 
Company  Organization  Survey  is 
needed  to  update  the  multiestablishmenl 
companies  in  the  Standard  Statistical 
Establishment  List.  The  survey,  which 
has  been  conducted  for  many  years,  is 
designed  to  collect  information  on  the 
number  of  employees,  payrolls, 
geographic  location,  current  status,  and 
kind  of  business  for  the  establishments 
of  multiestablishment  companies.  These 
data  will  have  significant  application  to 
the  needs  of  the  public  and  to 
governmental  agencies  and  are  not 
publicly  available  from 
nongovernmental  or  governmental 
sources. 

ADDRiasit:  Director,  Bureau  of  the 
Census.  Washington.  DC  20233. 

FOfl  FUflTHIR  INFORMATION  CONTACT: 
C.  Harvey  Monk  on  (301)  763-2536. 
SUFMUMNTAItY  iNPOflMATiON:  The  data 
collected  in  this  survey  will  be  within 
the  general  scope,  type,  and  character  of 
that  which  is  covered  in  the  economic 
censuses. 

The  proposed  survey  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Control  No.  0607-0444 
in  accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511,  as 
amended.  Report  forms  will  be  furnished 
to  firms  included  in  the  survey  and 
additional  copies  of  the  form  are 
available  on  request  to  the  Director, 
Bureau  of  the  Census,  Washington  DC 
20233. 

I  have,  therefore,  directed  that  a 
survey  be  conducted  for  the  purpose  of 
collecting  these  data. 

Dated:  September  6. 1991. 

Barbara  Evaritt  Bryant, 

Director.  Bureau  of  the  CensuB. 

(FR  Doc.  91-22061  Filed  9  12-91:  S:4S  am) 
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Adnunwtratlon 


Pcrtat>le  Electric  Typewriters  from 
Japan  (Brother  Industries,  Ltd.  and 
Brott>er  Industries  <USA),  Inc.); 
Negative  Preliminary  Determination  of 
Circumvention  of  Antidumping  Duty 
Order 

agency:  Intematioial  Trade 
Administration,  Imsort  Administration. 
Commerce.  1 

eFFECnvE  DATE  Se|)tember  13. 1991. 
FOfI  FUflTHEft  INFOI^ItATTON  CONTACT 
Bradford  Ward,  Ofice  of  Antidumping 
Investigations,  Impert  Administration, 


International  Trade 


Administration,  U.S. 


ircumventing  the 
er  on  portable 
("PETs")  from 
rties  are  invited  to 


Department  of  Com  merce.  14th  Street 
and  Constitution  A  renue,  NW., 
Washington.  DC  20  00;  telephone  (202) 

377-5288. 

Preliminary  Detenu  [nation 

We  preliminarily  determine  that 
Brother  Industries.  Ltd.  and  Brother 
Industries  (USA),  Ii|c.  (collectively 
"Brother")  are  not 
antidumping  duty 
electric  typewriter 
Japan.  Interested  p 
comment  on  this  preliminary 
determination. 

Background 

On  May  9. 19G0,  fie  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (45  FR 
39618)  the  antidumping  duty  order  on 
PETs  from  Japan.  Since  that  time,  the 
original  scope  of  the  order  was  amended 
to  include  certain  If  ter-developed 
merchandise.  (See  'Scope  of  the  Order" 
section  of  this  notice  for  further 
discussion.)  On  March  18, 1991,  the 
Department  received  a  petition  filed  by 
the  Smith  Corona  dorporation  ("Smith 
Corona"),  requesting  that  the 
Department  conduqt  an  anti- 
circumvention  inqtary  on  the 
antidumping  duty  order  on  PETs  from 
Japan,  in  accordance  with  section  781(a] 
of  the  Tariff  Act  of  Il930.  as  amended 
("the  Act").  Smith  Corona  alleges  that 
Brother  is  circumvc  nting  the 
antidumping  duty  t  rder  on  PETs  by 
importing  parts  and  components  from 
Japan,  and  assembling  them  into 
finished  PETs  for  sale  in  the  U.S.  marlcet 
and  that  the  differc  nee  between  the 
value  of  the  parts  f  om  Japan  and  the 
value  of  the  comph  ted  I'ET  is  small.  On 
April  1. 1991,  Brothbr  challenged  Smith 
Corona's  standing  to  file  an  anti- 
circumvention  peti  ion  on  the  grounds 


that  Smith  Corona 


s  not  an  interested 


party  within  the  m(  laning  of  sections 


732(b)(1)  and  771(9 


(C)  of  the  Act.  See 


"Standing"  section  of  this  ntoice  for 
further  discussion.  On  April  12, 1901. 
pursuant  to  petitioner's  allegations  and 
in  accordance  with  19  CFR  353.29(cl.  the 
Department  published  in  the  Federal 
Register  (56  FR  14922]  an  initiation  of  an 
anti-circumvention  inquiry  of  the  PETs 
order. 

On  April  12. 1991.  the  Department 
issued  an  initial  request  for  information 
to  Brother.  The  Department  received 
Brother's  response  to  this  request  for 
information  on  April  26. 1991.  The 
Department  issued  an  anti- 
circumvention  questionnaire  to  Brother 
on  May  3, 1991,  and  received  Brother's 
response  on  Jime  3, 1991.  The 
Department  requested  additional 
information  from  Brother  in  a 
supplemental  questionnaire  issued  to 
Brother  on  June  14. 1991.  The  response 
to  this  supplemental  questionnaire  was 
received  by  the  Department  on  June  24, 
1991. 

The  Department  conducted 
verification  of  Brother's  questionnaire 
responses  in  the  United  States  and  in 
Japan  during  July  1991.  On  August  2& 
1991,  Smith  Corona  submitted  comments 
with  respect  to  the  treatment  of  third 
country  parts  and  components  for 
purposes  of  section  781(a)  of  the  AcL 
Due  to  time  constraints,  the  Department 
was  unable  to  consider  these  conunents 
for  purposes  of  the  preliminary 
determination,  but  intends  to  consider 
them  for  purposes  of  the  final 
determination. 

Scope  of  the  Order 

The  products  covered  by  the  order 
subject  to  this  anti-circumvention 
inquiry  are  PETs  from  Japan  which 
include  typewriters  with  calculators  and 
certain  later-developed  portable 
electronic  typewriters  including  those 
with  text  display  and  expanded  memory 
of  the  same  class  or  kind  as  PETs  within 
the  scope  of  the  order.  This  later- 
developed  merchandise  is  of  the  same 
class  or  kind  as  a  FGT  if  it  meets  all  of 
the  following  seven  physical  criteria:  (1) 
Is  easily  portable,  with  a  handle  and/or 
carrying  case,  or  similar  mechanism  to 
facilitate  its  portability;  (2)  is  electric, 
regardless  of  source  of  power  (3)  is 
comprised  of  a  single,  integrated  unit;  (4) 
has  a  keyboard  embedded  in  the  chassis 
or  frame  of  the  machine;  (5)  has  a  built- 
in  printer;  (6)  has  a  platen  (roller)  to 
accommodate  paper  and  (7)  only 
accommodates  its  own  dedicated  or 
captive  software.  (See  Final  Scope 
Ruling:  Portable  Electric  Typewriters 
from  Japan  (55  FR  47358.  November  13, 
1990).) 

PETs  from  Japan  are  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  subheadings  8469.21.00 


and  8400.29XX).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  remains  dispositive. 

Period  of  Inquiry 

The  period  of  inquiry  ("POI")  is 
October  1, 1900  throu^  March  31, 19B1. 

Standing 

On  April  1, 1991,  Mother  alleged  that 
Smith  Corona  lacks  standing  to  file  the 
anti-circumvention  petition  because:  (1) 
It  is  no  longer  a  U.S.  manufacturer  of  the 
merchandise  subject  to  the  scope  of  the 
original  antidumping  duty  order  (2)  it  is 
predominantly  an  importer  of  certain 
later-developed  merchandise 
subsequently  included  within  the  scope 
of  the  original  order  (i.e.,  portable 
automatic  typewriters  (PATs):  and  (3)  it 
is  a  U.S.  assembler  of  certain  products 
within  the  scope  of  the  order  (i.e..  PATs 
and  liquid  crystal  display  portable  word 
processors),  a  substantial  portion  of  the 
parts  of  which  are  imported  mainly  from 
Japan.  On  April  15. 1991.  Smith  Corona 
responded  to  Brother's  allegation, 
stating  that  it  is  both  a  U.S.  producer  of 
thS  like  product,  and  a  seller  of  that 
product,  other  than  at  retail;  and  as 
such,  has  standing  as  an  interested 
party  under  19  CFR  353.29(b)  and 
353.2(k]  to  Hie  the  anti-circumvention 
petition. 

The  standing  challenge  in  this  case 
involves  the  allegation  that  the 
petitioner  is  an  assembler  and  not  a 
manufacturer  of  the  like  product  and, 
therefore,  lacks  interested  party  status 
to  bring  the  petition.  When  faced  with 
this  type  of  standing  challenge,  it  is 
appropriate  for  the  Department  to 
examine  factors  like  those  considered 
by  the  International  Trade  Commission 
(ITC)  in  its  domestic  industry 
determination.  When  determining 
whether  a  firm  is  a  domestic  producer, 
the  ITC  examines  the  overall  nature  of 
production-related  activities  in  the 
United  States,  including:  (1)  The  extent 
and  source  of  a  firm's  capital 
investment;  (2)  the  technical  expertise 
involved  in  the  production  activity  in  the 
United  States;  (3)  the  value  added  to  the 
product  in  the  United  States;  (4) 
employment  levels:  (5)  the  quantity  and 
types  of  parts  sourced  in  tlie  United 
States;  and  (6)  any  other  costs  and 
activities  in  the  United  States  directly 
leading  to  production  of  the  like  product. 
See  e.g..  Cellular  Mobile  Telephones  and 
Subassemblies  Thereof  from  japaa  Inv. 
No.  731-TA-388  (Final).  USTTC  Pub. 
2103  at  13-14  (Mar.  1989).  No  single 
factor  is  determinative,  nor  is  the  list  of 
criteria  exhaustive.  Id. 


Federal  Regfater  /  Vol.  56.  No.  178  /  Friday.  September  13.  1991  /  Notices 


46595 


In  determining  whether  the  petitioner 
in  this  inquiry  has  interested  party 
status,  we  considered  all  information  on 
the  record  of  the  proceeding  which 
addresses  the  above  criteria.  See  the 
Scptemtwr  3. 1991,  Memorandum  for 
Francis ).  Sailer  entitled 
"Recommendation  on  Petitioner's 
Standing".  Based  on  our  preliminary 
analysis  of  this  information,  we  And  that 
Smith  Corona's  activities  in  the  United 
States  are  sufficient  to  qualify  it  as  an 
interested  party  as  defined  in  19  CFR 
353.2(k);  and  we,  therefore,  determine 
that  it  has  standing  as  an  interested 
party  to  file  the  anti-circumvention 
petition  in  the  instant  case.  However, 
we  will  continue  to  examine  this  issue 
throughout  the  course  of  this  proceeding. 

Nature  of  the  Anti-Circumvention 
Proceeding 

Section  781(a)  of  the  Act  authorizes 
the  Department  to  include  merchandise 
within  the  scope  of  an  existing 
antidumping  duty  order  if  the 
merchandise  sold  in  the  United  States  is 
of  the  same  class  or  kind  as 
merchandise  produced  in  a  foreign 
country  that  is  the  subject  of  an 
antidumping  duty  order,  the  product 
sold  in  the  United  States  is  completed  or 
assembled  in  the  United  States  from 
parts  or  components  produced  in  the 
foreign  country  with  respect  to  which 
such  order  applies,  and  the  difference 
between  the  value  of  such  product  sold 
in  the  United  States  and  the  value  of  the 
imported  parts  and  components 
produced  in  the  subject  foreign  country 
is  small. 

In  reaching  a  determination  on 
whether  to  include  parts  or  components 
within  an  order,  section  781(a)(2)  of  the 
Act  directs  the  Department  to  consider 
such  factors  as  (1)  the  pattern  of  trade. 
(2)  whether  the  manufacturer  or 
exporter  of  the  parts  or  components  is 
related  to  the  entity  that  assembled  or 
completed  the  merchandise  sold  in  the 
United  States,  and  (3)  whether  imports 
of  the  parts  or  components  from  the 
country  to  which  the  antidumping  duty 
order  or  fmding  applies  have  increased 
after  issuance  of  that  order  or  Hnding. 

While  we  have  considered  each  of  the 
three  factors  stipulated  in  the  statute, 
we  have  not  limited  our  analysis  to 
those  factors.  Our  review  of  the 
legislative  history  of  section  781(a)(2)  of 
the  Act  indicates  that  other  factors  may 
properly  be  considered  before  rendering 
an  anti-circumvention  determination. 
See  S.  Rep.  No.  71, 100th  Cong.,  1st  Sess. 
100 1987.  Accordingly,  we  have 
considered  the  nature  of  the  processing 
performed  in  the  United  States,  the  level 
of  Brother's  U.S.  investment  at  its  U.S. 
facility,  and  the  extent  of  Brother's  U.S. 


production  facihties.  See  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  from  Japan;  Negative  Preliminary 
Determination  of  Circumvention  of 
Antidumping  Duty  Order  (54  FR  50280) 
(December  5. 1989). 

Preliminary  Calculation  of  Difference  in 
Value 

We  calculated  the  difference  in  value 
between  (a)  the  PETs  completed  and 
sold  in  the  United  States  and  (b)  the 
value  of  parts  and  components  used  in 
the  production  of  that  merchandise 
which  were  imported  from  Japan.  We 
determined  that  the  differences  in  value 
ranged  from  09  to  80  percent.  (Because 
the  precise  figures  are  business 
proprietary,  each  of  the  stated 
percentages  is  approximated  within  a 
range  of  plus  or  minus  ten  percent) 

Value  of  Completed  Merchandise 

We  used  the  weighted-average  POI 
net  selling  price  of  selected  models  of 
completed  PETs  produced  by  Brother  In 
the  United  States  to  represent  the  value 
of  PETs.  We  deducted  U.S.  inland  freight 
to  derive  the  net  selling  price  of  the 
completed  PET. 

Value  of /apanese  Components 

For  those  parts  and  components 
sourced  from  related  suppliers  in  Japan, 
we  used  the  greater  of  transfer  price  or 
cost  of  production  to  represent  the  value 
of  Japanese  components.  For  the  parts 
and  components  which  were  valued  at 
cost  of  production,  we  revised  factory 
overhead  expenses  to  reflect  findings  at 
verification.  Also,  we  allowed  an  offset 
against  interest  expense  of  short-term 
interest  income  from  operations  up  to 
the  amount  of  total  interest  expense 
incurred.  For  those  parts  and 
components  procured  from  unrelated 
suppliers  in  Japan,  we  used  the  ^ 

weighted-average  POI  acquisition  price 
to  represent  the  value  of  Japanese 
components. 

We  included  in  our  calculation  of 
Japanese  value  all  movement  expenses 
that  the  respondent  incurred  on 
Japanese  parts  purchases  which  were 
not  included  in  the  selling  price  for  the 
Japanese  parts.  We  also  allocated  a 
portion  of  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit  of  the  U.S.  facilities  to  the  value  of 
the  Japanese  parts  based  on  the  ratio  of 
the  value  of  Japanese  parts  to  the  sum  of 
the  value  of  Japanese  parts,  third        , 
country  parts,  U.S.  parts,  and  U.S. 
assembly.  Based  on  certain  expense 
reclassifications  resulting  from  findings 
at  veriHcation,  we  revised  the  SG&A 
expenses  reported  by  Brother 
International  Corporation  (BIC), 
Brother's  U.S.  sales  subsidiary,  «vhich 


were  included  in  the  calculation  of  U.S. 
SGftA  expenses. 

Value  of  Third  Country  Components 

For  those  paris  and  components 
procured  from  related  suppliers  in  third 
countries,  we  used  the  greater  of 
transfer  price  or  cost  of  production  to 
represent  the  value  of  third  country 
components.  For  those  parts  and 
components  procured  from  unrelated 
suppliers  in  third  countries,  we  used  the 
weighted-average  POI  acquisition  price 
to  represent  the  value  of  third  country 
components. 

We  included  in  our  calculation  of 
third  country  value  all  movement 
expenses  that  the  respondent  incurred 
on  third  country  parts  purchases  which 
were  not  included  in  the  selling  price  for 
the  third  country  parts.  We  also 
allocated  a  portion  of  SG&A  expenses 
and  profit  of  the  U.S.  facilities  to  the 
value  of  the  third  country  parts  based  on 
the  ratio  of  the  value  of  third  country 
parts  to  the  sum  of  the  value  of  Japanese 
parts,  third  country  paris,  U.S.  parts,  and 
U.S.  assembly.  Based  on  certain  expense 
reclassifications  resulting  from  findings 
at  verification,  we  revised  the  SG&A 
expenses  reported  by  BIC  which  were 
included  in  the  calculation  of  U.S.  SG&A 
expenses. 

Value  of  U.S.  Components  and  U.S. 
Assembly 

We  used  the  price  from  Brother's 
unrelated  U.S.  suppliers  to  represent  the 
value  of  U.S.  parts.  We  included  in  our 
calculation  of  U.S.  value  all  movement 
expenses  that  the  respondent  incurred 
on  U.S.  part  purchases  which  were  not 
included  in  the  selling  price  for  U.S. 
components.  U.S.  assembly  expenses 
included  fabrication  and  overhead 
expenses  incurred  in  U.S.  operations,  as 
well  as  SG&A  and  profit.  Furthermore, 
we  allocated  SG&A  expenses  and  profit 
of  the  U.S.  facilities  to  the  value  of  the 
U.S.  components  based  on  the  ratio  of 
the  value  of  U.S.  assembly  and  U.S. 
components  to  the  sum  of  the  value  of 
Japanese  parts,  third  country  parts.  U.S. 
parts,  and  U.S.  assembly. 

Based  on  certain  expense 
reclassifications  resulting  from  findings 
at  verification,  we  revised  the  SG&A 
expenses  reported  by  BIC,  which  were 
included  in  the  calculation  of  U.S.  SG&A 
expenses. 

Factors 

As  stated  above,  in  making  our 
determination,  we  considered  the 
pattern  of  trade,  whether  the 
manufacturer  or  exporter  is  related  to 
the  entity  that  sold  the  completed  PET. 
whether  imports  of  PET  parts  or 
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components  ftt)ni  )a[>an  have  increased, 
and  whether  the  imports  of  completed 
PETs  have  decreased,  after  the  issuance 
of  the  antidumping  duty  order.  In 
addition,  we  have  considered  the  nature 
of  the  processing  peirformed  in  the 


vel  of  Brother's  U.S. 
facility,  and  the 
S.  production 


United  States,  the  I 
investment  at  its  U.| 
extent  of  ^-other's  < 
processes. 

(1)  Pattern  of  Traye:  The  pattern  of 
trade  for  the  marketing  of  Japanese 
PETs  was  the  same  las  that  for  PETs 
produced  and  assen  ibled  in  the  United 
States  by  Brother.  For  instance,  the 
distribution  system  For  PETs  completed 
in  the  United  States  from  PET  parts  and 
components  is  the  s  ime  as  the 
distribution  system  for  completed  PETs 
imported  from  Japai  i.  That  is,  in  both 
cases,  the  completed  merchandise  is 
sold  to  BIC,  which  ii  turn  sells  to  the 
first  unrelated  custc  mer  in  the  United 
States.  Parts  and  components  are 
sourced  globally  by  Brother.  Brother 
purchased  compone  nts  from  Japanese, 
third  country,  and  US.  sources,  and  then 


jmponents  mto  a 

eliminary 
snce  in  Vahie" 

for  discussion  on 


IMI 


transformed  these  i 
finished  PET.  See 
Calculation  of  Diffe 
section  of  this  notict 
valuation  of  these  components. 

(2)  Relationship:  Brother  Industries, 
Ltd.,  the  principal  Japanese 
manufacturer  and  ckporter  of  PET 
components  to  Brotner  Industries  (USA), 
Inc.  (BIUSA).  Brothir's  U.S.  production 
facility,  is  related  to  BIUSA  and  BIC,  the 
entities  that  produced  and  sold  the 
completed  PET  in  \i  c  United  States, 
respectively. 

(3)  Increase  in  Im  oorts:  We  verified 
that  shipments  of  PI  H*  components  from 
Japan  to  the  United  Stales  had  increased 
and  imports  of  PETi  from  Japan  had 
decreased  since  the  issuance  of  the 
antidumping  duty  o  der  on  May  9, 1980. 

(4)  Nature  ofProc  essi'ng:  Our  analysis 
of  Brother's  U.S.  production  operations 
has  primarily  focusf  d  upon  the  total 
amount  of  "value"  that  BIUSA  adds  in 
manufactiu'ing  ffiTi  >.  Brother  makes 
considerable  compc  nent  purchases  from 
U.S.  and  third  country  suppUers,  and 
adds  value  through  the  fabrication  and 
assembly  process.  Ih  addition  to  the 
purchase  of  raw  m^erial,  Brother  adds 
value  through  assembly,  engineering, 
labor,  and  quality  control.  For  example, 
the  purchase  of  a  circuit  board  from  a 
U.S.  supplier  represents  more  than  the 
purchase  of  a  plastic  board,  it  also 
represents  Brother's  fabrication  of  that 
plastic  into  a  component  designed  to 
function  in  a  completed  PET. 

Our  analysis  of  WT)ther'8  PET 
manufacturing  processes  is  based  on 
Brother's  descriptioh  of  its  U.S. 
production  proces8(  rs,  and  our  own 


observations  made  during  a  tour  of  the 
Brother  facility  in  Bartlett,  Tennessee. 
We  observed  over  100  different  steps  in 
the  production  process:  From  parts 
procurement  and  preparation,  to 
soldering  and  welding,  to  adjustment, 
inspection,  and  packing. 

(5)  Extent  of  U.S.  Production  Facilities 
and  Level  of  Investment-  Brother's 
operations  have  surpassed  the  simple 
assembly  operations  contemplated  by 
the  statute.  See  Certain  Litemal- 
Combustion.  Industrial  Forklift  Trucks 
from  Japan;  Negative  Preliminary 
Determination  of  Circumvention  of 
Antidumping  Duty  Order,  at  50261;  and 
H.R.  Conf.  Rep.  No.  578. 100th  Cong..  2d 
Sess.  (1988).  Reprinted  in  134  Cong.  Rec. 
H2031  (daily  ed.  April  20. 1968),  at 
H2035.  Brother  has  clearly  made  more 
than  a  slight  change  in  its  method  of 
production  or  shipment  since  the 
issuance  of  the  antidumping  duty  order. 
That  is.  at  the  time  of  the  order,  ordy 
completed  PETs  were  imported  by 
Brother  into  the  United  States.  Brother 
had  no  production  facilities  in  the 
United  States  at  that  time.  However,  in 
1987,  Brother  transferred  its  PET 
production  to  the  United  States. 
Furthermore,  Brother  stopped  importing 
completed  PETs  from  Japan  into  the 
United  States  in  Febiuary  1990.  We 
further  note  that  since  the  establishment 
of  production  operations  in  the  United 
States  in  1987,  Brother  has  invested 
significantly  in  its  U.S.  production 
facilities,  both  in  terms  of  capital  and 
labor.  Brother  has  made  investments  in 
plant  and  equipment  indicative  of  the 
magnitude  of  its  U:S.  operations.  We 
also  note  that  Brother  has  a  U.S. 
production  workforce  that  is  significant 
in  size  which,  in  conjunction  with  its 
substantial  capital  investments,  is  a 
further  indication  of  significant 
production  activity. 

Negative  Preliminary  Determination  of 
Circumvention 

In  sum,  after  consideration  of  all 
factors  discussed  above,  we 
preliminarily  determine  that  no 
circumveniiun  of  the  antidumping  duty 
order  is  occurring  within  the  meaning  of 
section  781(a)  of  the  Act.  We 
preliminarily  find  that  the  production 
levels  at  Brother's  plant  are  too  great  to 
characterize  as  mere  "screwdriver"  or 
simple  assembly  operations  established 
for  the  purpose  of  evading  the 
antidumping  duty  order.  Rather,  we 
preliminarily  find  that  Brother's  current 
U.S.  operations,  its  investment  in  thes 
facilities,  and  the  expanding  nature  of 
its  operations  represent  the  substantial 
establishment  of  and  commitment  to 
major  U.S.  operations.  Furthermore,  we 
preliminarily  determine  that  the 


difference  between  the  value  of  PETs 
sold  in  the  United  States  and  the  value 
of  Japanese  components  is  not  small  for 
this  industry.  We  note  that  our 
determination  of  "small"  in  this  case  is 
not  necessarily  synonymous  with  the 
determination  of  "small"  that  the 
Department  will  formulate  in  future  anti- 
circumvention  inquiries  since  Congress 
has  directed  us  to  make  such 
determinations  on  a  case-by-case  basis. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date  of 
the  publication  of  this  notice  and  may 
request  a  hearing  within  ten  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  on  October  4, 1991.  Case 
briefs  and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  September  20. 1991.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  September  27. 1991.  The 
Department  will  publish  the  final 
determination  in  this  anti-circumvention 
inquiry,  including  the  results  of  its 
analysis  of  any  oral  or  written 
comments.  If.  consistent  with  section 
781(e)  of  the  Act.  we  refer  this  matter  to 
the  rrC,  we  will  issue  our  final 
determination  within  15  days  of 
receiving  advice  from  the  FTC.  If  referral 
to  the  rrC  is  not  necessary,  we  will 
issue  our  final  determination  by  October 
25. 1991. 

This  negative  preliminary 
determination  of  circumvention  is  in 
accordance  with  section  781(a)  of  the 
Act  (19  U.S.C.  1677J). 

Dated:  September  a,  1991. 
Eric  L  GarfiBkal, 
Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  91-22105  Filed  S-12-«l:  8:45  am) 
BIUJNO  COOC  MW-Sa-M 


Applications  for  Duty-FrM  Entry  off 
Sci«ntific  InstnmMnt* 

Pursuant  to  section  6(c)  of  the 
Educational  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce. 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 


Federal  Regbter  /  Vol.  56.  No.  178  /  Friday.  September  13.  1991  /  Notice« 


46597 


5  p.m.  in  room  4204,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC. 

Docket  Number  90-213R.  Applicant: 
Wright  State  University,  Department  of 
Chemistry,  3640  Colonel  Glenn 
Highway,  Dayton  OH  45435.  Instrument 
Gas  Chromatograph  Mass  Spectrometer 
System,  Model  MS  890.  Manufacturer 
Kratos  Analytical  Inc..  United  Kingdom. 
Intended  Use:  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  December  17, 
1990. 

Docket  Number  91-118.  Applicant 
Scripps  Clinic  and  Research  Foundation. 
Research  Institute  of  Scripps  Clinic. 
10666  N.  Torrey  Pines  Road,  La  Jolla,  CA 
92037.  Instrument:  Mass  Spectrometer, 
Model  API  UL  Manufacturer  Sciex, 
Canada.  Intended  Use:  The  instrument 
will  be  used  in  fundamental  biological 
research  involving  peptides  and 
proteins.  Common  features  of  the 
various  research  projects  are  (1)  the 
focus  on  proteins  and  peptides.  (2]  the 
use  of  mass  spectrometry-mass 
spectrometry  (tandem  mass 
spectrometry)  to  generate  sequence  data 
for  the  peptides  and  proteins  being 
studied  and  (3)  the  use  of  the  most 
advanced  current  protein  techniques  in 
conjunction  with  mass  spectrometry. 
Almost  all  of  the  research  involves  the 
identification  of  a  post-translational 
modification  and  the  precise  location  of 
that  modified  residue  within  the  amino 
acid  sequence  of  the  peptide  and/or 
protein.  Application  Received  by 
Commissioner  of  Customs:  August  5, 
1991. 

Docket  Number  91-119.  Applicant 
Oklahoma  Medical  Center,  940  NE.  13th 
Street  Oklahoma  City.  OK  73104. 
Instrument  Dual  Station  Rapid 
Karyotyping  System.  Manufacturer 
Applied  Imaging  Corporation,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  in  a  specific  experiment 
that  relates  to  the  examination  of 
several  common  human  cancers  and 
genetic  disorders  for  the  location  of 
recurring  sites  of  chromosome  change. 
When  found,  these  specific  markers  act 
to  pinpoint  important  regions  for  further 
genetic  study.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  course  Cancer  Genetics 
and  Cytogenetics,  Cancer  Biology, 
Introduction  to  Genetic  Studies. 
Application  Received  by  Commissioner 
of  Customs:  August  8. 1991. 

Docket  Number  91-120.  Applicant 
Alaska  Department  of  Fish  and  Game, 
Division  of  Commercial  Fisheries.  333 
Raspberry  Road.  Anchorage,  AK  99516. 
Instrument  Digital  Fish  Measuring 
Board.  Manufacturer  Limnoterra  Ltd., 


Canada.  Intended  Use:  The  instrument 
will  be  used  for  monitoring  salmon  and 
herring  during  studies  that  include 
comparing  length  and  weight 
characteristics  of  fish  caught  over  time 
and  in  different  locations.  Application 
Received  by  Commissioner  of  Customs: 
August  8, 1991. 

Docket  Number  91-121.  Applicant 
University  of  Missouri-Kansas  City,  1011 
E.  51st  Street,  Kansas  City.  MO  64110. 
Instrument  Electron  Microscope.  Model 
IEM-1200  EXn/DP/DP.  Manufacturer 
JEOL  Ltd..  Japan.  Intended  Use:  The 
instrument  will  be  used  to  study  the 
ultrastructure  of  a  variety  of  tj'pes  of 
cells  (including  neurons,  heart  cells, 
kidney  cells],  viruses  and  viral  structure, 
protein  macromolecular  structures,  and 
protein-nucleic  acid  protein  complexes. 
The  experiments  to  be  conducted  will 
include  studies  of: 

(1)  Muscle  thick  filament  structure  in 
different  vertebrate  classes; 

(2)  The  structural  framework  for  the 
innervation  of  the  intermediate  lobe  of 
the  pituitary  by  GABA  and/or  DA 
containing  neurons; 

(3)  The  sensitivity  to  ethanol  of  single 
cerebellar  neurons; 

(4)  The  mechanisms  involved  in 
expression  of  acetylcholinesterase  and 
cholinergic  innervation  of  the  heart, 
both  in  the  adult  and  during 
development; 

(5)  Heme  and  iron  binding  proteins 
and  transport 

(6)  The  assembly  of  viruses  and 
nucleoprotcins;  and 

(7)  Ion  channels  in  the  basolateral 
membrane  of  renal  tubules. 

Application  Received  by 
Commissioner  of  Customs:  August  8. 
1991. 

Docket  Number  91-122.  Applicant 
Associated  Universities,  Incorporated, 
Brookhaven  National  Laboratory, 
Building  555,  Upton,  NY  11973. 
Instrument  Microvolume  Stopped-Flow 
Spectrophotometer,  Model  SF.17MV. 
Manufacturer  Applied  Hiotophysics, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  carry  out  fast 
kinetic  studies  by  the  stopped-flow 
technique  of  biologically  important  short 
lived  transients.  Application  Received 
by  Commissioner  of  Customs:  August  8, 
1991. 

Docket  Numbers:  91-123  and  91-124. 
Applicant  Consortium  for  Surface 
Processing,  Stevens  Institute  of 
Technology.  Administrative  OHice, 
Hobokea  NJ  07030.  Instruments: 
Electron  Microscopes,  Models  CM20 
FEG  and  CM30  ST.  Manufacturer  N.V. 
Philips,  The  Netherlands.  Intended  Use: 
The  instruments  will  be  used  for  the     , 
following  research  projects: 


(1)  Processing  effects  on  the  structure 
and  properties  of  high-temperature 
superconductor  thin  films; 

(2)  Tribochemical  reactions 
associated  with  the  wear  of  ceramic 
coatings; 

(3)  Thermal  stability  of  nanostructural 
materials; 

(4)  Phase  transformations  and 
associated  property  changes  in  thin-film 
recording  media: 

(5)  Deformation  mechanisms  in 
intermetallic  compounds:  and 

(6)  Interface  reactions  and  resultant 
ejects  on  mechanical  properties  of 
ceramic-based  composites. 

The  instruments  will  also  be  used  to 
teach  graduate  students  how  to  analyze 
materials  and  to  answer  materials- 
related  questions  which  are  a  concern  in 
their  respective  research  fields. 
Applications  Received  by 
Commissioner  of  Customs:  August  12. 
1991. 

Docket  Number  91-125.  Applicant 
Massachusetts  Institute  of  Technology, 
77  Massachusetts  Avenue,  Cambridge. 
MA  02139.  Instrument  Metallorganic 
Epitaxial  Reactor.  Manufacturer 
Thomas  Swan  and  Company.  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  fabricate 
devices  for  optical  communication 
systems  and  microwave  links,  such  as 
bipolar  and  field-effect  transistors, 
lasers  and  photodiodes.  Application 
Received  by  Commissioner  of  Customs: 
August  14, 1991. 
Frank  W.  CtmL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-22106  Filed  9-12-91:  8:45  am) 
BttXINQCOOC  SSW-Ot-lf 


National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishsry  Management 
Council;  Public  Meeting 

AOfNCr.  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  New  England  Fishery 
Management  Council  will  hold  a  two- 
day  public  meeting  on  September  18-19, 
1991,  at  the  Rhumb  Line  Motor  Lodge, 
(telephone:  207-967-5457).  1405  Ocean 
Avenue,  Kennebunkport  Maine.  The 
Council  will  begin  its  meeting  at  10  a.m. 
on  September  18.  The  meeting  will 
reconvene  on  September  19  at  9  a.m. 

The  first  day  will  begin  with  Council 
briefings  and  be  followed  with  the 
Groundfish  Committee  report.  This  will 
include  discussions  of  Groundfish  Plan 
Development  Team  activities.  After 
completion  of  groundfish  business,  the 
Scallop  Committee  will  provide  an 
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update  on  the  progresaj  of  its  Plan 
Development  Team.  During  the  final 
portion  of  the  aftemoo|i,  the  staff  will 
make  a  presentation  om  the  technical 
terms  and  methods  used  in  fisheries 
management.  I 

On  the  second  day.  fie  Council 
meeting  will  begin  wit|  a  Herring 
Committee  Report.  Thare  will  also  be  a 
status  report  on  Amendment  #4  to  the 
Lobster  FMP.  Details  at  a  previous 
industry  meeting  held  |o  formulate  a 
consensus  position  on  lobster 
management  will  be  rejviewed.  The 
Council  also  intends  tc  review 
comments  on  the  NMF  5  Proposed 
Regime  to  Govern  Inte  actions  Between 
Marine  Mammals  and  Commercial 
Fishing  Operations. 

For  more  informatioi  i  contact  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Mana  ;ement  Council,  5 
Broadway,  Saugus,  M/ ,  01906; 
telephone:  (617)  231-0422. 

Dated:  September  9. 19!  1. 
David  S.  Crastin, 

Deputy  Director,  Office  oi  Fisheries 
Conservation  andManagi  'ment.  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-22039  Filed  9  12-91;  8:45  am] 
wujNQ  cooc  ^S10-^^4I 
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North  Pacific  Fishery  Management 
Council;  Public  Meetiiigs 

AGENCY:  National  Mar  ne  Fisheries 
Service,  NOAA,  Comn  erce 

The  North  Pacific  Fii  hery 
Management  Council 
Advisory  Panel  (AP), 
and  Statistical  Commi 
hold  public  meetings 
28, 1991,  at  the  Hilton 
AK.  The  council's  mee 
to  begin  on  September 
is  anticipated  to  contir  ue 
September  27  and  pos! 
Saturday,  September 
executive  session  (not 
public)  is  tentatively 
September  25  at  noon 
will  begin  its  meeting 
September  22  at  8  a.m 
SSC  will  begin  its  meeting 
day  at  10:30  a.m.  The 
Committee  will  begin 
Sunday,  September  22 
Halibut  Regulatory 
Advisory  Group  will 
on  Sunday,  September]  22 
Council's  Finance  Conim 
its  meeting  on  Septem 
Meetings  of  other  Council 
and  workgroups  also 
throughout  that  week. 

The  Council  will 
following  agenda  itemii 
officers;  (2)  reports  by 


cor  SI 


IMI 


buncil),  its 
its  Scientific 
I  tee  (SSC)  will 

September  22- 
lotel.  Anchorage, 
ing  is  scheduled 
23  at  8  a.m.  and 

through 
ibly  into 

A  Council 
open  to  the 
SI  :heduled  for 
the  Council's  AP 

Sunday, 
the  Council's 
on  the  same 
Hoc  Bycatch 
meeting  on 
at  2  p.m.  The 
An  lendment 
b  ;gin  its  meeting 
at  6:30  p.m.  the 
ttee  will  begin 
)er  26  at  7  a.m. 
committees 
be  held 
on  short  notice. 

der  the 
:  (1)  Election  of 
the  Alaska 


(in! 


/A 

itsi 


may  I 


Department  of  Fish  and  Game,  by  the 
National  Marine  Fisheries  Service 
(NMFS),  by  the  U.S.  Coast  Guard  and  a 
report  on  current  legislation  and 
international  fisheries;  (3)  review 
proposals  submitted  by  the  Alaska 
Board  of  Fisheries;  (4)  a  status  of  stocks 
report  for  halibut,  a  review  of  allocative 
industry  proposals,  and  a  final  decision 
on  halibut  limited  entry;  (5)  the  initial 
status  of  stocks  report  on  groundfish  for 
the  Gulf  of  Alaska  and  Bering  Sea/ 
Aleutian  Islands  (GOA/BSA);  (6)  final 
decision  on  sablefish  limited  entry  and 
coordination  with  halibut  management; 
(7)  a  status  of  stocks  report  on  BSA 
crabs;  (8)  initial  consideration  of  1992 
groundfish  harvests,  apportionments 
and  prohibited  specifies  apportionments 
for  the  GOA  and  BSA;  (9)  selection  of 
groundfish  tmiendment  proposals  for 
analysis  and  consideration  in  the  1991- 
92  groundfish  amendment  cycle;  (10) 
consideration  of  an  emergency  rule  to 
delay  groundfish  seasons  and 
synchronize  Bering  Sea  and  GOA  cod 
and  pollock  fisheries;  (11)  approval  of 
pollock  measures  for  1992,  including 
separate  Western  and  Central  GOA 
reporting  areas  and  limits  on  rollover  of 
quarterly  allocations;  (12)  consider  an 
emergency  rule  authorizing  the  NMFS 
Regional  Director  to  require  pre- 
registration  in  certain  fisheries,  if 
appropriate;  (13)  review  and  approval  of 
proposed  changes  to  recordkeeping  and 
reporting  requirements  for  1992;  (14) 
initial  review  of  the  1992  bycatch 
amendment;  (15)  review  of 
specifications  for  the  observer  program; 
(16)  final  consideration  of  the  North 
Pacific  Fisheries  Research  Plan;  (17) 
discussion  of  the  "donut  hole"  fisheries 
and  management  options,  and  possible 
sanctions  on  operations  active  in  both 
the  economic  exclusive  zone  of  the 
United  States  and  outside  its  200  mile 
zone;  (18)  preliminary  consideration  of 
future  management  alternatives  for 
groundfish  and  crab,  including  a 
moratorium;  (19)  consideration  of 
changing  the  Council's  voting 
procedures  on  allocative  issues;  (20) 
comment  on  the  proposed  Marine 
Mammal  Protection  Act  amendments 
and  analysis  and  report  on  sea  lion 
surveys;  (21)  review  of  management 
measures  proposed  to  protect  sea  lions 
and  if  necessary,  take  emergency  action 
for  1992;  and  (22)  discussion  of  progress 
on  analysis  of  quarterly  Pacific  cod 
allocations.  For  more  information 
contact  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 


Dated:  September  9, 1991. 
David  S.  CrMtin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-22040  Filed  9-12-91;  8:4Sam| 
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Marin«  Mammals;  Issuance  of  Permit; 
Dr.  Gerald  L  Kooyman  (P16U) 

On  July  19, 1991,  Notice  was  published 
in  the  Federal  Register  (56  FR  33259)  that 
an  application  had  been  filed  by  Dr. 
Gerald  U  Kooyman,  Physiological 
Research  Laboratory.  Scripps  Institution 
of  Oceanography,  University  of 
California,  221  Scholander  Hall.  La  lolla, 
California  92093,  to  obtain  five  (5) 
rehabilitated  or  captive  bom  California 
sea  lions  [Zalophus  califomianus)  from 
Sea  World  to  be  maintained  at  Scripps 
Institute  of  Oceanography  for  scientific 
study  and  to  be  released  to  the  wild 
upon  completion  of  the  study. 

Notice  is  hereby  given  that  on 
September  6, 1991,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (18  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  and  supporting 
documentation  are  available  for  review 
in  the  following  offices: 

By  appointment:  Permit  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  suite  7324,  Silver  Spring, 
MD  20910  (301/427-2289);  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415  (213/514-6196). 

Dated:  September  6, 1991. 
Nancy  Foster, 

Director,  Off  ice  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-22023  Filed  9-12-91;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in 
Guatemala 

September  la  1991. 

aoency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


/•       ■  -       ,       .-  ,  -   ., 
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action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECnve  DATE  September  17, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson.  International 
Trade  Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.SC.  1854). 

The  current  limit  for  Categories  347/ 
348  is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  8166,  published  on  March  7, 
1990;  and  55  FR  4287a  published  on 
October  24. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  Memorandum  of 
Understanding  dated  November  9. 1989, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions.  ,  a  ' 

Auggia  D.  TantUlo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplomentatioB  of  Textile 
Agreements 
September  10. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  Octol>er  19. 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  cotton  textile  products  in  Categories  347/ 
348,  produced  or  manufactured  in  Guatemala 
and  exported  during  the  twelve-month  period 
which  t>egan  on  January  1, 1991  and  extends 
through  December  31. 1991. 

Effective  on  September  17, 1991,  you  are 
directed  to  amend  the  October  19, 1990 
directive  to  increase  the  current  hmit  for 
Categories  347/348  to  910.041  dozen  ■ ,  as 


provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
November  9, 1989  between  the  Governments 
of  the  United  States  and  Guatemala.  The 
current  Guaranteed  Access  Level  for 
Categories  347/348  remains  at  1.000,000 
dozen. 

You  are  directed  to  deduct  5.914  dozen,  for 
goods  exported  in  1990,  from  the  charges 
made  to  Category  847  for  1991.  Also,  you  are 
directed  to  charge,  for  Category  347.  this 
same  amount  to  the  limit  established  in  the 
February  28, 1990  directive  for  Categories 
347/348  for  the  period  March  1. 1990  through 
December  31, 1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-22098  Filed  9-12-91: 8:45  am] 
MUJNO  cooc  ssio-on-f 


Adjustment  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Poland 

September  10. 1991. 
AOENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTn^E  DATE:  September  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACp 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


'  The  limit  hai  not  t>e«n  adjutted  to  account  for 
any  imports  exported  after  December  31, 1900. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1958,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  433  is 
being  increased  for  swing  and 
carryforward,  reducing  the  limit  for 
Category  444  to  account  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

September  10, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  emends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  4, 1990  by  the  Chairman. 
Committee  for  the  Implementation  ofTextile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fit>er.  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Poland,  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 1991 
and  extends  through  December  31. 1991. 

Effective  on  September  17. 1991.  you  are 
directed  to  amend  further  the  December  4, 
1990  directive  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  Republic  of  Poland: 


Category 

Adiuaied  twetve-monei 

kmf 

Sublevais  m  Group  II 
433 

•.rtS  dosen. 

444 

Se,904  nunnbers. 

■  Ttie  KmHs  have  rNX  been  aitluslad  to  account  tor 
any  imports  exported  alter  Oaoember  31.  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-22099  Filed  9-12-91:  8:45  am] 
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Adiustment  of  Import  Umlts  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Singapore 

Septembers  1991. 
AOINCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
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IMI 


action:  Issuing  a 
Commissiuner  of 
limits. 


( irective  to  the 
C  ustoms  increasing 


EFFECTIVE  DATE 


FOR  FURTHER 

Jennifer  Tallarico 
Specialist.  Office 
Apparel,  U.S.  Dep 
(202)  377-4212.  For 
quota  status  of 
Quota  Status 
bulletin  boards  of 
call  (202)  535-6736 
embargoes  and 
(202)  377-3715. 


INFOI  (MATtON  I 


September  16. 1991. 

CbNTACr. 

ntcrnational  Trade 
Textiles  and 
rtment  of  Commerce, 
information  on  the 
e  limits,  refer  to  the 
Reputts  posted  on  the 

!ach  Customs  port  or 
For  information  on 
qubia  re-opcnings,  call 


cf 


thei 


SUPPLEMENTARY 

Authority:  Exec. 
3. 1972.  as  amended; 
Agricultural  Act  of 
U.S.C.  1854). 


IK  FORMATION: 

e  Order  11651  cf  March 
section  204  of  the 
lf56.  as  amended  (7 


beirg 


of  the  I 


ltl€ 


thi- 


lign  ed  ' 


t  le 


The  current  limi 
categories  are 
carryover. 

A  description 
apparel  categories 
numbers  is  availa 
CORRELATION 
Categories  with 
Schedule  of  the 
Federal  Register  n 
published  on 
see  55  FR  51756. 
17, 1990. 

The  letter  to  the 
Customs  and  the 
to  it  are  not  desi; 
the  provisions  of 
agreement,  but  are 
only  in  the  i 
its  provisions. 
Auggie  D.  Tantillo. 

Chairman,  Committdb  fi 
of  Textile  Agreement  f. 

Committae  for  the 
.^greenwnts 

September  9. 1991. 
Commissioner  of 
Department  of  the 
20229. 

Dear  Commission! 
but  does  not  cancel, 
you  on  December  11. 
Committee  for  the 
Agreements.  That  di 
of  certain  cotton,  wi 
textile  products, 
Singapore  and  exported 
month  period  which 
and  extends  through 

Effective  on  Septe 
directed  to  amend 
December  11. 1990  tc 
the  following  catego 
the  terms  of  the  current 
between  the 
Stales  and  Singapore 


:  Covemi  [lents 
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for  certain 
increased  for 


textile  and 
in  terms  of  HTS 
e  in  the 
ijextile  and  Apparel 
Harmonized  Tariff 
United  States  (see 
tice  55  FR  50756, 
Decehiber  10. 1990).  Also 
p\  blished  on  December 


Commissioner  of 
a  :tions  taken  pursuant 
to  implement  all  of 
bilateral 
designed  to  assist 
mplemfentation  of  certain  of 


br  the  Implementation 
III  plementation  of  Textile 

Cu!  toms. 
Ti  easury.  Washington.  DC 

This  directive  amends, 
he  directive  issued  to 
1990,  by  the  Chairman, 
ementation  of  Textile 
ective  concerns  imports 
and  man-made  fiber 
or  manufactured  in 
during  the  tweive- 
)egan  on  (anuary  1, 1901 
December  31, 1991. 
I  nber  16. 1991,  you  are 
directive  dated 
increase  the  limits  for 
es.  as  provided  under 
bilateral  agreement 
of  the  United 


Irr  pi 


0)1 


prw  uced 


lth> 


Catogoiy 

Adjusted  tiw«t»e-monm 

Levels  in  Group  1 

331 _..     

;»-U          

372.9S6  dozen  peirs. 
65.816  dozen. 

335 „.... 

340_ ... 

341 _ 

342 _ „ 

435    

197,977  dozen. 
732,420  dozen. 
184,168  dozen. 
1 13.334  dozen. 
7,091  dozen. 

631  ;_    

425,002  dozen  pairs. 

MA 

251.276  dozen. 

635     _- 

257,140  dozen. 

638      

836.701  dozea 

640 _ 

641 

645/646 - 

647     

156.145  dozen. 
234,461  dozen. 
141.547  dozen. 
495,180  dozen. 

Sublevels  in  Group  N 

???._ 

237 

.^<i?.980  lolograms. 
228,109  dozen. 

642 

232,108  dozea 

■  The  limits  have  not  been  adfusted  to  account  for 
any  imports  exported  after  Oecember  31,  1980. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Auggie  D.  TantUlo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-22100  Filed  9-12-91;  8:45  amj 
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Announcement  of  a  Request  for 
Bilateral  Textile  Consultations  with  ttte 
Government  of  Bangladesh  on  Certain 
Cotton  and  Iton-Made  FitMr  TextHe 
Products 

September  9, 1991. 
aqency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
action:  Notice. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1654). 

On  August  29, 1991,  under  the  terms  of 
Article  3  of  the  Arrangement  Regarding 
International  Trade  in  Textiles,  done  at 
Geneva  on  December  20, 1973,  as  further 
extended  on  July  31, 1986,  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Bangladesh  regarding 
playsuits  in  Category  237,  produced  or 
manufactu.'«d  in  Bangladesh. 


The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Bangladesh,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
cotton  and  man-made  fiber  textile 
products  in  Category  237,  produced  or 
manufactured  in  Bangladesh  and 
exported  during  the  twelve-month 
period  which  began  on  August  29, 1991 
and  extends  through  August  28, 1992,  at 
a  level  of  not  less  than  172,794  dozen. 

A  summary  market  statement 
concerning  Category  237  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  237.  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in  the 
category,  is  invited  to  submit  10  copies 
of  such  comments  or  information  to 
Auggie  D.  Tantillo,  Chairman, 
Committee  for  the  lmplementatioTr)»f 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  Attn: 
Helen  L  LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
H3104,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  237.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Bangladesh,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
,  numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 
Auggia  D.  TutiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  SUtamrat— BanglMUah 
Category  237— PlayauiU 
August  IBSl 
Import  Situation  and  Conduaion 

U.S.  imports  of  playsuits.  sunsuits, 
washsuits  and  similar  apparel,  Category 
237.  from  Bangladesh  reached  176,130 
dozen  during  the  year  ending  in  June 
1991,  two  times  the  87,694  dozen 
imported  a  year  earlier.  In  the  first  six 
months  of  1991,  Bangladesh  shipped 
119,761  dozen,  a  48  percent  increase 
over  the  80,960  dozen  shipped  during  the 
same  period  a  year  earlier.  Bangladesh 
is  the  fifth  largest  — the  largest 
uncontrolled  supplier— of  Category  237 
imports  to  the  U.S..  accounting  for  3.9 
percent  of  total  Category  237  imports  in 
the  Hrst  half  of  1991. The  sharp  and 
substantial  increase  of  Category  237 
imports  &om  Bangladesh  is  disrupting 
the  U.S.  market  for  playsuits.  sunsuits, 
washsuits  and  similar  apparel 
U.S.  Production  ar>d  MaHcet  Shan 

U.S.  production  of  playsuita.  aontuits. 
washsuits  and  similar  appareL  Catagory 
237,  declined  to  1,497  thousaDd  doun  in 
1990.  This  represents  a  decline  of  39 
percent  from  the  1989  level  and  a  42 
percent  decline  from  the  1987  level.  The 
domestic  manufacturers'  share  of  this 
market  fell  from  34  percent  in  1987,  to  23 
percent  in  1990,  a  decline  of  11 
percentage  points. 
U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  playsuits,  sunsuits, 
washsuits  and  similar  apparel.  Category 
237,  declined  from  4,692  thousand  dozen 
in  1987  to  3,835  thousand  dozen  in  1989, 
then  surged  to  4,909  thousand  dozen  in 
1990,  28  percent  above  the  1980  level 
and  0.3  percent  above  the  1987  level. 
Category  237  imports  continue  to 
increase  in  1991,  increasing  eight 
percent  in  the  first  six  months  of  1991 
over  the  January-June  1990  level.  The 
ratio  of  imports  to  domestic  production 
more  than  doubled,  increasing  from  157 
percent  in  1989  to  328  percent  in  1990. 
Duty-Paid  Value  and  U.S.  Producers '  Price 

Approximately  73  percent  of  Category 
237  imports  from  Bangladesh  entered  the 
U.S.  under  four  HTS  numbers: 
6110.20.2005— boys'  and  giris'  knit 
garments  imported  as  parts  of  playsuits; 
6203.42.4055— boys'  woven  shorts 
imported  as  parts  of  playsuits; 
6204.62.406a--gtrl8'  shorts  imported  as 
parts  of  playsuits  and  6211.42.0025 — 
women's  and  girls'  woven  cotton 
washsuits.  sunsuits,  one-piece  playsuits 
and  similar  apparel.  These  garments 


entered  the  U.S.  at  duty-paid  landed 
value  below  U.S.  producers'  prices  for 
comparable  garments. 
(FR  Doc.  91-22101  Filed  »-12-91;  B:4S  am) 

■tUlNQ  COOC  SSIO-Ofl-f 


COMMITTEE  FOR  PURCHASE  FROM 
BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Uat;  Additione 

AOINCY:  Committee  for  Purchase  from 

the  Eilind  and  Other  Severely 

Handicapped. 

ACTMMi:  Additions  to  Procurement  List. 

•UMMANY:  This  action  adds  to  the 
Procurement  List  commodities,  military 
resale  commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

cmcTtvi  DATt:  October  15, 1991. 
ADOMUMS:  Committee  for  I^irchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3500. 
fOR  PimTHEfl  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
•UPPLIMINTARV  INFORMATION:  On  July 
6, 12. 19,  26  and  August  2, 1991,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (56  FR  30905,  31907, 
33264.  34189  and  37088)  of  proposed 
additions  to  the  Procurement  Ust. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonproflt  agencies  to  produce 
the  commodities,  military  resale 
commodities  and  provide  the  services  at 
a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities, 
military  resale  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities,  military  resale 
commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities,  military  resale 


commodities  and  provide  the  services 
procured  by  the  Government. 
Accordingly,  the  following 
commodities,  military  resale 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Coininodilias 

Bracket,  Eye.  .'Nonrotary 

3040-01-240-4456 

Gown,  Operating.  Surgical 

6532-00-063-6536 

Cushion,  Chair 

7210-00-205-1173 
7210-00-205-1175 
7210.00-205-3544 
7210-00-205-3545 

MiliUry  Ratale  Item  No.  and  Name 

051  Pencil.  Mechanical,  Dual  Action 

052  Eraser.  Dual  Action 
821  Can  Opener.  Compact 
842  Tongs,  Scissor 

648    Whip,  Plastic  Handle 
964    Cloth,  Dust,  Treated 

Services 

Commissary  Shelf  Stocking  and  Custodial 
Fort  Ord.  California 

Food  Service 

U.S.  Army  Natick  Research  Development  and 

Engineering  Center 
Natidc  Massachusetts 

Grounds  Maintenance 

FAA  Automated  Flight  Service  Station 
Juneau.  Alaska 

/anitorial/Custodial 

All  office  space  on  Fifth  Floor 
The  Pentagon 
Washington,  DC 

/anitorial/Custodial 

L^ck  and  Dam  19 
Keokuk,  Iowa 

/anitorial/Custodial 

Air  Traffic  Control  Tower 
Tacoma  Industrial  Airport 
1210  26th  Avenue.  NW 
Gig  Harbor.  Washington 

Microfilming  of  IRS  Documents 
Cincinnati.  Ohio 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Bavariy  L  Milkman, 
Executive  Director. 

(FR  Doc.  91-22060  Filed  9-12-01: 8:45  amj 
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Procurefnent  List  Proposed  Additions 

agency:  Committee  for  Purcliase  from 
ttie  Blind  and  Otfa^r  Severely 
Handicapped. 

ACnON:  Proposedladditions  to 
Procurement  List.  | 

summary:  The  Cdmmittee  has  received 
proposals  to  add  lo  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nondrofit  agencies 
employing  the  blisd  or  other  severely 
handicapped. 

COMMEKTS  MUST  9E  RECEIVED  ON  OR 

BEFORE:  October  15, 1991. 

ADDRESSES:  Comfiittee  for  Purchase 
from  the  Blind  ani  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginiji  22202-3509. 

FOR  FURTHER  INF0RMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 

SUPf>LEMENTARY  tpORMATKHC  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CI|R  51-2.6.  Its  purpose  is 
to  provide  interes  ed  persons  an 
opportunity  to  sul  mit  comments  on  the 
possible  impact  o  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additioi  s,  all  entities  of  the 
Federal  Governm  !nt  (except  as 
otherwise  indicat'd)  will  be  required  to 
procure  the  comaodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  bli:  id  or  other  severely 
handicapped. 

It  is  proposed  t^  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Clamp,  Loop 

5340-00-165-7671 
5340-01-01^7424 
5340-01-160-0396 

Bag,  Protective 
6545-01-222-0684 

Shirt  Woman's 

8410-01-229-9436  tHru 
8410-01-229-9503 

Hood,  Combat  Vehtple  Crewmen 's 

8415-01-111-1159 

Flag,  Signal 

8345-00-227-1405 
8345-00-227-1511 

Services 

Mailroom  Services 


IMI 


Department  of  Hea  ih 
Food  and  Drug  Adn  iniatrat 
Rockville.  Marylan( 


and  Human  Services 
ion 


Operation  of  Postal  Service  Center 

Boiling  Air  Force  Base,  Washington.  DC 

Beverly  L  Millunan, 

Executive  Director 

[FR  Doc.  91-22061  Filed  9-\Z-91;  8:45  am] 

MLLJNQ  COM  n20-33-M 


Procurement  Ust;  Additions  and 
Deletions;  Correction 

In  notice  document  91-18940, 
appearing  on  page  37900  in  the  issue  of 
Friday,  August  9, 1991  the  deletion  for 
Topper,  Woman's  is  corrected  to  include 
the  following  items: 
8410-01-187-9628 
8410-01-187-9629 
Beverly  L  Milkman, 
Executive  Director. 

[FR  Doc.  91-22602  Filed  9-12-91;  8:45  am) 
BtLUm  CODE  6SM-33-II 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Panel  on  Streamlining 
and  Codifying  Acquisition  Laws 

agency:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice  of  meeting. 

summary:  Open  to  the  public  on 
September  26, 1991,  starting  at  9  a.m.  at 
the  Defense  Systems  Management 
College  in  Building  184  on  Fort  Belvoir. 
VA. 

The  panel  has  established  the 
following  six  working  groups:  Socio- 
Economic.  Contract  Formation,  Contract 
Administration.  Standards  of  Conduct, 
Property  Rights.  Miscellaneous. 

Anyone  may  submit  inputs  to  the 
working  groups.  For  further  information, 
contact  Stuart  Hazlett  (703)  355-2667. 

Dated:  September  9. 1991. 
Linda  M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-21963  Filed  9-12-91;  8:45  am] 

MLUNQ  COOe  3810-01-« 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  BalKOCic 

&  Wilcox 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive  grant 
award. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  (B)  and  (F).  it  is 
making  a  noncompetitive  award  to 
Babcock  &  Wilcox  (B&W)  under  Grant 


Number  DE-FG01-91EW40017.  The  total 
projected  costs  are  $65,381,000  (B&W 
will  cost  share  in  this  award  by 
contributing  55%  of  the  total  projected 
costs  and  the  DOE  share  will  be  45%  or 
$30,000,000.00  of  the  total  costs, 
whichever  is  less).  The  purpose  of  the 
grant  is  to  provide  funding  towards  the 
final  decontamination  and 
decommissioning  of  the  Nuclear  Fuel 
Facility,  located  in  Apollo. 
Permsylvania,  which  is  to  be 
accomplished  by  January  1993,  as 
required  by  Public  Law  101-511. 

The  completion  of  the  final 
decontamination  and  decommissioning 
of  the  Apollo  site  will  provide  a 
significant  benefit  to  the  local 
community  in  that  the  existing 
radiological  contamination  at  the  site 
will  be  removed  and  disposed  of  at  an 
appropriately  licensed  and  controlled 
facility  designed  for  this  purpose. 

Babcock  &  Wilcox  is  aii  established 
and  experienced  nuclear  firm  and  is 
well  recognized  in  the  area  of  nuclear 
decontamination  and  decommissioning. 
Babcock  &  Wilcox,  as  the  site  owner 
and  a  licensee  of  the  Nuclear  Regulatory 
Commission,  has  been  proceeding  with 
the  decontamination  and 
decommissioning  of  the  Apollo  facility 
for  nearly  20  years  as  corporate  funding 
availability  would  permit. 

This  organization  is  the  most 
appropriate  party  to  administer  the 
funds  provided  by  Congress  for  the 
cleanup.  Use  of  any  other  contractor 
would  not  be  an  efficient  use  of  the 
resources  as  another  contractor  would 
have  to  coordinate  closely  with  the  site 
owners  before  attempting  any  effort  at 
the  facility. 

The  period  of  performance  is  from 
September  1982  through  January  31. ' 
1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 

Placement  and  Administration,  Attn: 

Rosemarie  H.  Marshall.  1000 

Independence  Avenue  SW., 

Washington.  DC  20585. 

Jeffrey  Rubenstein, 

Director,  Operations  Division  "A  ",  Office  of 

Placement  and  Administration. 

[FR  Doc.  91-22085  Filed  9-12-91;  8:45  am] 

BuxMQ  cooe  e4*o-oi-« 


Secretary  of  Energy  Advisory  Board 
Task  Force  on  Energy  Research 
Priorities;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
i-ederal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  advisory 
committee  meeting: 
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Name:  Secretary  of  Energy  Advisory  Board 
Task  Force  on  Energy  Research  Priorities. 

Date  and  Time:  September  19, 19W,  8:30 
a.m.-S:30  p.m.:  September  20. 1901,  8:30  a.n.- 
4:45  p.m. 

Place:  U.S.  Department  of  Enirgy,  room  lE- 
245. 1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 

Note:  To  obtain  badge  at  front  desk  it  will 
be  necessary  to  have  a  picture  IJ3.  IFor 
example.  Driver's  License,  Passport  or 
Company  ID.).  All  viaiton  will  be  escorted  at 
all  times  for  security  reasons. 

Contact-  Dr.  Robert  M.  Simon.  Designated 
Federal  Ofricer,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20565.  (202)  586-7092. 

Purpose^  The  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Energy  Research 
Priorities  has  been  established  to  advise  the 
Secretary  of  Energy  on  priorities  and  program 
balance  for  the  Office  of  Energy  Research  of 
the  Department  of  Energy. 

Tentative  Agenda 

Location:  U.S.  Department  of  Energy,  room 
lE-245. 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

Thursday.  September  10, 1901  8:30  a.m.-S:30 
p.m. 

8:30  a-m.    Call  to  Order  and  introductiona 

Welcoming  Remarks 
8:45  a.m.    Preaentations  on  Energy  Researcb 

Programs 
5:30  p.m.    Adfoum 

Friday.  September  2a  1391, 8:30  a.m.-t.-4S 
p.m. 

8-30  a.m.    Discusison  at  Prioritiea  in  Energy 

Research  Programs 
3:45  p.m.    Public  Comment 
4:45  p.m.    Adjourn 

Public  Participoticav  The  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment  facilitate  the 
orderly  conduct  of  business. 

Persons  wishing  to  attend  the  public 
meeting  should  provide  their  names  and 
social  security  numbers  to  (202)  586- 
7092  by  September  17  to  arrange  for 
visitor  passes  to  the  Forrestal  Building. 

Any  member  of  the  public  who  wishes 
to  make  an  oral  statement  pertaining  to 
agenda  items  should  contact  the 
Designated  Federal  Officer  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received 
before  3  p jn.  (E.D.T.}  Tuesday, 
September  17, 1991,  and  reasonable 
provision  will  be  made  to  include  the 
presentation  during  the  public  comment 
period.  It  is  requested  that  oral 
presenters  provide  50  copies  of  their 
statements  at  the  time  of  their 
presentations. 

Note:  The  notice  is  being  published  less 
than  IS  days  in  advance  of  the  meeting  in 
order  to  provide  an  expeditious  review  of 
energy  research  priorities. 

Written  testimony  pertaining  to  agenda 
items  may  be  submitted  prior  to  the  meeting. 
Written  testimony  must  l>e  received  b^  tke 


Designated  Federal  OfTicer  at  the  addresa 
shown  above  before  5  p.m.  [EJJ.T.)  Tuesday, 
Septemlwr  17. 1991,  to  assure  that  it  is 
considered  by  Task  Force  members  during 
the  meeting. 

Minutes:  A  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room.  1&-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a  jn. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

Issued:  Washingtoa  DC  on:  September  10, 
1991. 

Howafd  II.  Raiken, 

Advisory  Committee.  Management  Officer 
[FR  Doc.  91-22159  Filed  9-12-91;  8:45  ami 
■nxma  cooE  •4so-m-« 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPM-71>-0»11 

Northern  Gas  Co.;  Compliance  FUing 
for  Rata  Elactlon  Pursuant  to 
9  284.224<CK7) 

September  8, 1901. 

Take  notice  that  on  July  29, 1991,  and 
amended  August  IS,  1991,  Northern  Gas 
Company  (Northern  Gas)  made  a 
compUance  filing  pursuant  to  its  blanket 
certificate  in  Docket  No.  CP86-712 
which  authorized  it  to  engage  in  the 
same,  transportation,  or  assignment  of 
natural  gas  subject  to  the  Commission's 
jurisdiction  tmder  the  Natural  Gas  Act 
to  the  same  extent  and  in  the  same 
manner  that  intrastate  pipelines  are 
authorized  to  engage  in  such  activities 
by  subparts  C  D,  and  E  of  part  284  of 
the  Commission's  regulations.  Northern 
Gas  states  that  this  filing  complies  with 
the  order  in  Docket  No.  CP8«-712  which 
stated  that  if  it  decided  to  perform 
transportation  services  utilizing  the 
proposed  blanket  authorization,  it  must 
file  pursuant  to  9  284.224(cK7)  of  die 
regulations  for  approval  of  a  proposed 
methodology. 

Northern  Gas  states  in  its  filing  that  it 
elects  to  base  its  transportation  rate 
upon  the  methodology  used  to  recover 
the  properly  allocated  cost  of 
transporting  and  delivering  gas  included 
in  its  currently  effective  firm  sales  rate 
schedule  for  city-gate  service  on  file 
with  the  Wyoming  Public  Service 
ConuBission  pursuant  to 
S  284.123(b)(lKA)  of  the  Commission's 
regulations.  Northern  Gas  included  a 
sample  calculation  of  the  proposed 
maximum  rate  of  $0.883325  per  Mcf. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stieet,  NE,  Washington, 
DC  20426.  in  accordance  with  rules  211 
or  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed 
within  20  days  following  publication  of 
this  notice  in  the  Federal  RefistBr. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestant  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  A  copy  of  the  filing  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection. 
Lob  D.  CasheU, 
Secretary. 

[FR  Doc.  91-22033  Filed  9-12-91:  8:45  am] 
aujNa  cooc  trtr-oi-* 


(Docket  Na  IR-1531-000] 

Utah  Municipal  Power  Agency,  Petition 
forWalw 

September  8, 1991. 

Notice  is  hereby  given  that  the  Utah 
MaDtdpal  Power  Agency  (UMPA)  has 
filed  on  August  19. 1991,  on  behalf  of 
itself  and  its  members  '  persuant  to 
S  292.403  of  the  Commission's 
Regulations,  a  petition  for  waiver  of 
certain  obligations  imposed  under 
9S  2g2.303(a)  and  292.303(b)  of  the 
Commission's  Regulations  (18  CFR  part 
292  subpart  C)  which  implement  section 
210  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978.  The  UKIPA  has  duly 
implemented  the  Commission's  PURPA 
Regulations  by  filing  a  PURPA 
implementation  plan  on  August  19, 1991 
on  behalf  of  itself  and  its  members. 

UMPA  seeks  a  waiver  of  the 
obligation  under  18  CFR  292.303(b)  for  it 
to  sell  energy  and  capacity  of  Qualifying 
Facilities  (as  defined  in  18  CFR  part  29Z) 
and  a  waiver  of  its  6  members' 
obligation  under  18  CFR  292.303(a)  to 
purchase  energy  and  capacity  that  is 
made  available  by  Qualifying  Facilities. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedare.  All  such 
motions  or  protests  must  be  filed  within 


■  The  membert  of  UMPA  ar«  the  citie*  of  Manti. 
Nephi.  Provo,  Salem  ami  SpanUh  Foric  and  the  town 
of  Levan. 
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30  days  after  the  elate  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
tiie  Commission  ini  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  m$st  file  a  petition  to 
intervene.  Copies  <>f  this  filing  are  on  file 
with  the  Commissi  on  and  are  available 
for  public  inspectii  m. 


Lois  D.  CasbriL 

Secretary. 

|FR  Doc.  91-22034  Fi 

BtUJNO  CODE  fTir-OI-l  I 


ed  »-12-91:  8:45  am] 


Office  of  Fossil  Et>ergy 

(FE  Docket  Na  91-^8-NG] 

I 
Grand  Valley  GasCo^  Ord«r  Granting 
Blanket  Authorization  to  Import 
Canadian  Natural  Gas 

agency:  O^ice  of  iFossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import 
Canadian  natural  tas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Grand  Valley  Gas  Company  blanket 
authorization  to  import  up  to  75  Bcf  of 
Canadian  natural  tas  over  a  two-year 
term  beginning  onjthe  date  of  Hrst 
delivery  after  the  expiration  of  FE/DOE 
Opinion  and  Order  330  on  October  31, 
1991. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  Th«  docket  room  is  open 
between  the  houra^  of  8  a.m.  and  4:30 
p.m..  Monday  throiigh  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  September  9. 
1991. 

CUf ford  P.  Ton 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  91-22087  Filed  9-12-91;  8:45  am) 

MLUMO  COOC  MSO-OI-t  I 


(FE  Docket  No.  91-44-NG] 

Vermont  Gas  Systems,  Inc.; 
Application  for  Long-Term 
Authorization  to  Import  Natural  Gas 
From  Canada       i 

agency:  Office  of  Fossil  Energy. 
Department  of  Enargy. 


action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  July  28. 1991,  by  Vermont  Gas 
Systems,  Inc.  (Vermont  Gas)  for 
authorization  to  import  gas  at  the 
currently  authorized  level  of  32.000  Mcf 
per  day  through  October  31,  2006. 
Vermont  Gas  would  import  the  gas  for 
Western  Gas  Marketing  Limited 
(WGML)  as  the  primary  source  of 
supply  for  its  distribution  system.  The 
volumes  would  be  delivered  to  Vermont 
Gas  at  the  international  border  near 
Philipsburg.  Quebec  Canada.  No  new 
pipeline  construction  is  required  for  the 
proposed  import  of  natural  gas. 

The  apphcation  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protects,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington  E>C  at  the  address  listed 
below  no  later  than  4:30  p.m..  Eastern 
time,  October  15, 1991. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50. 1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-947a 
FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  C.  Vass,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3F-094.  FE-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9482. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
Office  of  General  Counsel,  U.S., 
Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8667. 
SUPPLEMENTARY  INFORMATION:  Vermont 
Gas  is  a  local  distribution  company 
incorporated  under  the  laws  of  the  State 
of  Vermont  which  provides  natural  gas 
service  to  approximately  23.000 
residential,  commercial  and  industrial 
customers.  Under  DOE/FE  Opinion  and 
Order  No.  382,  issued  February  7, 1990. 
FE  Docket  No.  89-68-NG,  Vermont  Gas 
is  currently  authorized  to  import  from 
Canada  up  to  32.000  Mcf  per  day  of 
natiu-al  gas  thrugh  October  31. 1992. 

Vermont  Gas  currently  imports 
natural  gas  from  TransCanada 
PipeLines.  Inc.  (TransCanada),  pursuant 


to  a  gas  purchase  contract  ending 
October  31. 1992.  On  June  28, 1991. 
Vermont  Gas  entered  into  a  gas 
purchase  contract  with  WGML,  a 
subsidiary  of  TransCanada,  which 
replaces  and  supersedes  the  Vemont 
Gas/TransCanada  contract,  effective 
November  1, 1991.  Under  the  contract 
with  WGML,  Vermont  gas  would 
continue  to  import  gas  at  the  rate  of 
32,000  Mcf  per  day  through  October  31, 
2006. 

The  Vermont  Gas/WGML  contract 
contemplates  that  Vermont  Gas  will 
obtain  underground  storage  services  and 
that  once  Vermont  Gas  has  obtained 
storage,  Vermont  Gas  would  reduce  its 
daily  contract  volume.  Vermont  Gas 
also  has  a  one-time  contract  right  to 
request  a  further  reduction  of  up  to  5,000 
Mcf  per  day  in  the  daily  contract 
volume. 

The  pricing  structure  for  the  imported 
gas  includes  a  demand  charge,  a  firm 
commodity  and  an  interruptible 
commodity  charge.  The  demand  charge 
consists  of  TransCanada's  and  NOVA 
Pipeline's  (NOVA)  demand  charges  for 
firm  transportation  of  the  gas  from 
Empress.  Alberta,  Canada,  to  the  export 
point  near  Philipsburg,  Quebec,  Canada. 
Under  the  Vermont  Gas/WGML 
contract,  Vermont  Gas  will  phase  into 
paying  TransCanada's  demand  charges, 
startring  with  eighty-five  percent  of  such 
charges  in  1991-92.  ninety  percent  in 
1992-93,  ninety-five  percent  in  1993-94. 
and  one  hundred  percent  in  1994-95,  and 
thereafter.  If  Vermont  Gas  obtains 
underground  storage  before  1994-95. 
then  Vermont  Gas  will  pay  one-hundred 
percent  of  TransCanada's  tolls  at  that 
time. 

Vermont  Gas  would  pay  NOVA's 
demand  charges  beginning  in  the  1992- 
93  contract  year  unless  TransCanada's 
demand  charges  for  that  year  are  more 
than  five  percent  higher  than 
TransCanada's  1991-92  demand 
charges,  in  which  case  payment  of  the 
NOVA  demand  charge  would  be 
delayed  until  the  1993-94  contract  year. 

The  firm  commodity  charge  for  the 
imported  gas  is  $2.25  (U.S.)  per  MMBtu 
for  the  1991-92  contract  year, 
lliereafter,  the  firm  commodity  charge 
for  each  contract  year  will  be  based  on 
the  average  price  paid  at  the  Alberta 
border  by  Eastern  Canada  local 
distribution  companies  (LDC's)  for  gas 
purchased  from  WGML  for  resale  in  the 
LDC's  firm  markets  plus  TransCanada's 
commodity  toll  for  transportation  of  the 
gas  from  Empress,  Alberta,  to 
Philipsburg,  Quebec. 

The  interruptible  commodity  charge 
for  gas  purchased  for  resale  to  Vermont 
Gas'  interruptible  customers  is  indexed 
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to  the  monthly  average  price  of  No.  6 
(2%  sulphur)  fuel  oil  at  Albany,  New 
York,  and  is  computed  as  follows:  1.55 
times  the  average  price  per  barrel  of  No. 
6  (2%  sulphur)  fuel  oil  divided  by  16.05. 
The  Vermont  Gas/WGML  contract 
provides  that  the  calculation  of  the 
average  price  of  the  fuel  oil  used  in  the 
pricing  formula  shall  be  adjusted  each 
year  to  reflect  the  weighted  average 
prices  of  all  alternates  fuel  used  in 
signiBcant  amounts  by  Vermoat  Gas' 
interruptible  customers. 

Further,  under  the  Vermont  Gas/ 
WGNfi<  contract  either  Vermont  Gas  or 
WGML  may  request  renegotiation  of  the 
commodity  charges  prior  to  the  1993-84 
contract  year  and  every  two  years 
thereafter,  and  more  frequently  if  the 
firm's  commodity  charge  is  not 
competitive  with  alternate  fuels 
available  to  Vermont  gas  customers.  If 
unable  to  agree  on  a  price  by 
negotiation,  then  either  Vermont  Gas  or 
WGML  may  require  that  the  matter  be 
resolved  by  arbitration. 

Vermont  Gas  is  obligated  to  purchase 
a  minimum  of  3.4  Bcf  of  natural  gas  each 
contract  year  unless  Vermont  Gas 
experiences  a  significant  reduction  in 
firm  market  requirements,  in  which  case 
Vermont  Gas  and  WGML  may  negotiate 
a  reduced  minimum  annual  purchase 
requirement  Vermont  Gas  may  also 
reduce  its  daily  contract  volume  with 
WGML  to  have  the  gas  supplied  by 
another  supplier  and,  if  it  does  so,  then 
Vermoat  Gas  and  WGML  would 
negotiate  a  reduced  minimum  purchase 
requirement. 

With  respect  to  excess  pipeline 
capacity  which  Vermont  Gas  does  not 
use  to  transport  the  imported  gas. 
WGML  may  use  the  excess  capacity  to 
make  gas  sales  to  other  customers. 

In  support  of  its  application,  Vermont 
Gas  asserts  that  the  pricing 
arrangements  in  the  Vermont  Gas/ 
WGML  contract  are  comparable  to  other 
long-term  supply  arrangements  with 
local  distribution  companiea  and  that 
the  gas  will  remain  competitive  over  the 
life  of  the  contract  because  of  provisions 
in  the  contract  for  renegotiation  and 
arbitration  if  necessary  to  achieve  a 
price  that  is  competitive  in  Vermont 
Gas'  market.  In  addition,  the  price  of 
interruptible  gas  is  indexed  to  the  price 
of  alternative  fuels  in  Vermont  Gas' 
market.  According  to  Vermont  Gas, 
flexibility  reflected  in  the  provisions  for 
adjusting  contract  quantities  and 
minimum  take  obligations  also  help 
assure  that  the  imported  gas  is 
responsive  to  market  conditions. 
Further,  Vermont  Gas  can  diversify  its 
supplies  by  obtaining  gas  from  another 
supplier  or  by  obtaining  underground 


storage  accompanied  by  a  reduction  in 
contract  quantities  with  WGML 

Vermont  Gas  states  that  the  gas  is 
needed  since  Vermont  Gas  is  not 
interconnected  with  any  U.S.  pipeline 
and,  therefore,  cannot  directly  obtain 
domestic  supplies  of  gas  for  its  gas 
requirements.  Security  of  supply, 
according  to  Vermont  Gas,  is  assured 
since  the  gas  would  come  from  reserves 
dedicated  by  over  700  producers  to  a  gas 
supply  i>ool  maintained  by  TransCanada 
and  WGML 

The  decision  on  Vermont  Gas' 
application  for  import  authority  will  be 
made  consistent  with  DOETs  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1964).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  matters  that  will  be  considered  in 
making  a  public  interest  determination 
include  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the 
issues  of  competitiveness,  need  for  the 
gas,  and  security  of  supply  as  set  forth 
in  the  policy  guidelines.  Vermont  Gaa' 
asserts  that  this  import  arrangement  is 
in  the  public  interest  because  it  is 
needed,  competitive,  and  its  natural  gas 
source  will  be  secure.  Parties  opposing 
the  proposed  import  arrangement  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  CompUaxKe 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C  4321,  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  cnviionmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  CknuiMnt  hocedores 

In  response  to  this  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  consfdecsd  ia 
determining  the  apptoprCote  action  to  be 
taken  on  the  application.  All  protests. 


motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  wilh  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  fiacts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  fidl  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order  . 
may  be  issued  based  on  the  official 
record,  including  the  applicatioo  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Vermont  Gas'  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  September  9, 
1991. 

Clifford  P.  TomusawsU. 
Acting  Deputy  Asaitttml  Secretary  for  Piiela 
Prograwt,  Office  ef  Foaail  Eneigy. 
(FR  Doc.  91-22088  Piled  »-lZ-«l;  8.4S  am] 
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(FE  Dock**  No.  91-I«2-NQ] 

Lockport  Energy  Associates,  LP^ 
Application  for  Li>r>g-Term 
Authoriiation  to  Import  Naturai  Gas 
from  Canada 

AQENCV:  Office  oil  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  application  for  long- 
term  authorizatios  to  import  natural  gas 
from  Canada. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  June  25, 1991,  by  Lockport 
Energy  Associates,  LP.  (Lockport).  for 
authorization  to  import  up  to  12  MMct 
per  day  of  natural  gas  firom  Canada  over 
a  15-year  term  to  fuel  Lockport's 
combined  cycle  cogeneration  facility  in 
Lockport,  New  York.  The  term  would 
begin  on  the  date  Lockport  notifies  its 
Canadian  suppliet.  ProGas,  Inc. 
(ProGas),  that  Lo^cport's  cogeneration 
facility  is  complete  and  ready  to 
commence  commercial  operations.  In 
addition.  Lockport  requests  that  it  be 
authorized  to  import  up  to  12  MMcf  per 
day  of  natural  gasj  during  a  test  period  of 
up  to  six  months  prior  to  commencement 
of  commercial  operation  of  the 
cogeneration  facility.  Commercial 
operation  of  the  c^eneration  facility  is 
currently  scheduled  for  November  1. 
1992.  The  cogeneration  facility  will 
produce  electricitf  for  sale  to  New  York 
State  Electric  andjCas  Corporation 
(NYSEC)  and  the  Harrison  Radiator 
Division  of  General  Motors  Corporation 
(Harrison),  and  st^am  for  sale  to 
Harrison.  Transportation  of  the 
imported  gas  fromj  the  international 
border  near  Niagara  Falls.  Ontario. 
Canada,  to  the  cogeneration  facility 
would  be  by  existing  facilities  of 
Tennessee  Gas  Pi|>eline  Company 
(Tennessee)  except  for  completion  of 
certain  expansion  facilities  of 
Tennessee's  Niagara  Spur  Line  which, 
according  to  Lockport,  Tennessee  had 
planned  to  construct  prior  to  and 
independent  of  Lopkport's  proposed 
import.  I 

The  application  is  filed  under  section 
3  of  the  Natural  Gks  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invjied. 
DATES:  Protests,  miotions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  commentsiare  to  be  filed  at  the 
address  listed  bel#w  no  later  than  4:30 
p.m..  Eastern  time  October  15, 1991. 
AOORESSCS:  Omcf  of  Fuels  Programs, 
Department  of 


Fossil  Energy.  U.S 


IMI 


Energy,  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585  (202)  586-947& 
FON  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Vass,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094,  FE-53. 1000 

Independence  Avenue.  SW.. 

Washington,  DC  20585,  (202)  586-9482. 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy. 

Office  of  General  Counsel.  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042.  GC-14. 1000 

Independence  Avenue.  SW., 

Washington,  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Lockport 
is  a  Delaware  limited  partnership  with 
its  principal  place  of  business  in 
Lockport.  New  York.  Lockport's  general 
partner  is  CU  Energy  Lockport  GP.  Inc., 
a  Delaware  corporation  and  a  wholly 
owned  subsidiary  of  Commercial  Union 
Energy  Corporation.  Lockport's 
cogeneration  facility,  now  under 
construction,  would  have  an  estimated 
net  electrical  generation  capacity  of 
168.8  MW  and  would  be  fueled  primarily 
by  natural  gas.  seventy  percent  of  which 
would  come  from  domestic  sources  (28 
MMcf  per  day)  and  thirty  percent  of 
which  would  be  supplied  of  ProGas  (12 
MMcf  per  day). 

Under  a  gas  sales  contract  between 
Lockport  and  ProGas  dated  February  22, 
1991.  imported  gas  would  be  supplied  to 
Lockport  over  a  fifteen-year  period 
beginning  on  the  date  commercial 
operation  of  Lockport's  cogeneration 
facility  begins  plus  intemiptible 
deliveries  during  a  six-month  test  period 
immediately  preceding  the  start  of 
commercial  operation  of  the 
cogeneration  facility.  Under  the  terms  of 
the  Lockport/ProGas  contract,  Lockport 
must  take  a  minimum  annual  quantity  of 
gas  equal  to  eighty  percent  of  the  sum  of 
the  daily  contract  quantities  for  each 
contract  year.  Lockport  may  make  up 
any  volume  deficiencies  for  a  contract 
year  in  the  contract  years  following  the 
year  in  which  the  deficiency  occurred. 
Further,  if  in  any  contract  year,  Lockport 
is  unable  to  purchase  the  minimum 
annual  contract  quantity,  then  Lockport 
must  purchase  gas  from  ProGas  ratably 
with  its  average  purchases  from  other 
suppliers  of  gas. 

The  contract  price  of  the  gas  consists 
of  a  monthly  demand  charge  and  a 
commodity  charge.  The  demand  charge 
will  be  the  product  of  the  average  daily 
contract  quantity  during  the  month  times 
a  monthly  demand  rate  equal  to  the  sum 
of  the  demand  tolls  of  TransCanada 
Pipelines  Limited  (TransCanada)  and 
NOVA  Pipeline  (NOVA)  phw  TransGas. 


Inc.  costs,  if  any,  capped  at  the  level  of 
the  NOVA  demand  toll,  plus  a  gas 
reservation  charge  equal  to  .011  times 
the  adjusted  base  price.  The  adjusted 
base  price,  equal  to  $1.68  (U.S.)  per 
MMfitu  on  November  1, 1991,  would  be 
increased  on  each  subsequent 
November  1  by  multiplying  the  then 
adjusted  base  price  by  1.07. 

The  commodity  charge  is  equal  to  the 
sum  of  the  adjusted  base  price  and  the 
commodity  costs  of  transporting  an 
MMBtu  of  gas  on  the  interprovincial 
pipelines,  plus  the  total  amount  of  fuel 
consumed  in  transporting  the  gas  to  the 
point  of  delivery  multiplied  by  the 
current  adjusted  base  price  and  divided 
by  the  total  volume  in  MMBtus 
delivered  in  each  month. 

Either  Lockport  or  ProGas  may  seek 
renegotiation  of  the  commodity  charge 
for  the  imported  gas  by  giving  written 
notice  to  the  other  not  less  than  120  days 
nor  more  than  150  days  prior  to 
November  1  of  any  contract  year.  Prior 
to  November  1, 1998,  any  price  revision 
under  the  Lockport/ProGas  contract 
requires  the  agreement  of  both  parties. 
After  November  1, 1998,  if  no  mutually 
agreeable  revision  of  the  commodity 
charge  can  be  reached  within  sixty  days 
after  the  request  for  renegotiation,  either 
Lockport  or  ProGas  may  require  the 
matter  to  be  submitted  to  arbitration 
solely  to  determine  that  the  current  price 
payable  under  the  Lockport/ProGas 
contract  is  either  more  or  less  than  the 
prevailing  prices  for  comparable  long- 
term  gas  service  with  similar  load 
factors.  If  a  modification  of  the 
commodity  charge  is  determined  to  be 
justified,  then  an  adjustment  shall  be 
made  to  accurately  reflect  gas  prices  in 
the  markets  served  for  comparable  gas 
supply  service  to  the  extent  that  the 
adjustment  does  not:  (1)  Impair 
Lockport's  ability  to  fully  cover  the 
operating  cost  of  the  cogeneration 
facility;  (2)  impair  Lockport's  ability  to 
service  fully  the  debt  relating  to  the 
cogeneration  facility;  and  (3)  produce  a 
material  on  Lockport's  net  cash  flow  for 
the  cogeneration  facility. 

If  ProGas  fails  to  deliver  at  least 
ninety  percent  of  the  daily  contract 
quantity  over  any  contract  year,  then 
Lockport  has  the  right  to  require 
renegotiation  of  the  daily  contract 
quantity.  If  renegotiation  does  not  result 
in  a  mutually  agreeable  daily  contract 
quantity  within  sixty  days  of  Lockport's 
request  for  renegotiation,  then  either 
Lockport  or  ProGas  may  require  that  the 
matter  be  submitted  to  arbitration  to 
determine  whether  modification  of  the 
daily  contract  quantity  is  necessary  to 
make  such  quantities  consistent  with 
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Lockport's  requirements  and  ProGas's 
ability  to  deliver  the  gas  to  Lockport. 

In  support  of  its  application,  Lockport 
states  that  the  Lockport/ProGas  gas 
sales  contract  was  negotiated  at  arm's 
length  and,  together  with  Lockport's 
domestic  gas  purchase  agreements,  it 
will  permit  Lockport  to  sell  electricity  to 
NYSEG  at  fixed  rates  of  escalation  and 
that  the  price  and  volume  adjustment 
provisions  in  the  contract  provide 
flexibility  for  responding  to  market 
forces.  With  respect  to  security  of 
supply,  Lockport  states  that  the  total 
proven  reserves  in  Alberta,  Canada, 
available  to  meet  ProGas's  gas  supply 
obligations  to  all  of  its  customers  is 
estimated  to  be  60.8  Tcf  and  that  the 
total  gas  requirements  for  the  Lockport/ 
ProGas  contract  is  .066  Tcf.  According  to 
Lockport,  the  volumes  to  be  supplied  by 
ProGas  to  Lockport  are  volumes 
previously  committed  to  and  released  by 
Texas  Eastern  Transmission  Company 
(Texas  Eastern).  Consequently,  there 
will  be  no  incremental  impact  on 
ProGas's  gas  supply  commitments. 
Additional  security  for  the  gas  supplies 
is  provided  by  a  security  supply 
agreement  with  ProGas  dated  February 
28, 1991,  which  agreement  requires 
ProGas  to  provide  biannual  reports  on 
its  gas  reserves  to  Lockport  and  to 
prorate  its  sales  to  all  customers  if 
ProGas's  gas  reserves  fall  below  certain 
prescribed  levels. 

The  decision  on  Lockport's 
application  for  import  authority  will  be 
made  consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  matters  that  will  be  considered  in 
making  a  public  interest  determination 
include  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  Parties 
that  may  oppose  this  application  should 
conunent  in  their  responses  on  the 
issues  of  competitiveness,  need  for  the 
gas,  and  security  of  supply  as  set  forth 
in  the  policy  guidelines.  Lockport  asserts 
that  this  import  arrangement  is  in  the 
public  interest  because  it  is  needed, 
competitive,  and  its  natural  gas  source 
will  be  secure.  Parties  opposing  the 
proposed  import  arrangement  bear  the 
burden  of  overcoming  these  assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C,  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  fmal 
decision  will  be  issued  in  this 


proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  tile  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protcstant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
conunents  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 


this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Lockport's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  September  9, 
1991. 
Clifford  P.  ToRunewski, 

Acting  Deputy  Assistant  Secretary  for  Fue/» 

Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  91-22096  Filed  9-12-91;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  ttte  Week  of  July  22  through 
July  26, 1991 

During  the  week  of  July  22  through 
July  26, 1991,  the  decision  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  refund  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy-  The 
following  summary  also  contains  a  Hst 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Refund  Applications 

PPG  Industries.  Inc..  7/26/91.  RF272- 
428.  RD272-428 

The  DOE  issued  a  Decision  and  Order 
granting  refund  from  crude  oil 
overcharge  funds  to  PPG  Industries,  Inc. 
(PPG)  based  on  the  firm's  purchases  of 
reRned  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27, 1981.  PPG  is  a  diversified  producer  of 
industHal  chemicals,  coatings  and  resin, 
flat  glass,  fabricated  glass,  and  fiber 
glass.  PPG  was  an  end-user  of  the 
products  claimed  in  its  Application  and 
was  therefore  presumed  injured.  A 
consortium  of  28  states  and  two 
territories  filed  a  "Statement  of 
Objections"  and  "Motion  for  Discovery" 
with  respect  to  PPG's  claim.  The  DOE 
found  that  the  states'  filings  were 
insufficient  to  rebut  the  presumption  of 
injury  for  end-users  in  this  case. 
Therefore,  PPG's  Application  for  Refund 
was  granted  and  the  Motion  for 
Discovery  was  denied.  The  refund 
granted  to  PPG  in  this  Decision  is 
$258,916. 

State  of  Tennessee.  7/23/91.  RF272- 
71331 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  monies  h^m  crude  oil 
overcharge  funds  to  the  State  of 
Tennessee.  The  total  refund  amount 
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granted  to  Touiessee  based  on 
purchases  of  jother  products  was  $13358. 
Since  the  Stake  did  not  ghow  that  it  bore 
the  impact  of  crude  oil  overcharges 
included  in  tlte  cost  of  asphalttc 
concrete  or  iifquid  asphalt  purchased  by 
outside  contractors,  its  request  for  a 
refund  based  on  these  purchases  was 
denied. 

Refund  AppHcatioBS 

The  Office  of  Hearings  and  Appeals 
issued  the  fo  lowing  Decisions  and 
Orders  concaraing  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  tne  Decisions  and  Orders 
are  availablain  the  Public  Reference 
Room  of  the  pffice  of  Hearings  and 
Appeals. 


Name  of  1 


Atlantic  RIchfiel 

Co./Alten 

Corporation  «f\*l. 
Atlar«c  RtchheMti 

Co./Oeiene«  1^ 

Suppty  Center. 
Atlantic 

Ca/lS.  EM^  Ot 

Co..  Inc. 
Advance 

Oistnbuting 

Company,  tnc 
Atlantic 

Co./Mikes  Arcp  ot 

al. 
Atlantic  Richfield 

Co. /Tony's  At  ». 
Borden  Chermca)  Co. 

Borden,  Inc. 
Central  Lyon 

Community  S(|t 

om.  ttaL 
C»Dne<le  Motoih 

Gathenng/G.*  I 

Tnjck  &  Bus  Qroup. 
Biittwty  Dyoingh 

PiimingCorp. 
Comraunity  High 

Sctwot  DistrKi218 

eta/. 
Dawson -Boyd  School 

OfttnciMa/. 
Dosch-King  Co.Jinc.. 
Farmex  CM  &  Gi^in 

Co-Op. 
Floyd  County 

Oanmrm^on  kt  ^. 
GTE  Corporatioi 
Gulf  Oil  Corpora  wn/ 

D&J  Service  1 1  a/. 
'  GuH  Oil  Corpora^nn/ 

Flo-Gas 

Corporation 
Gutf  Oi!  Corporabon/ 

Townstiire  Gu  f. 
C&  S  Service  . 
KImco  Onve  In.. .. 
Franklin  Gulf .... 
Jamestown  Soafa  and 

Soivant  Incei 
Madella  Indepei  dent 

Scf>ool  Dist.  |837 

atal. 
ktorgan  County  h-H 

School  Oistric  I  0f«/. 
Napavine  School 

C;s»ict  14  «r 


CaaeNo. 


RF304-12220 


RF304-ei72 


RF304-2941 


RF3O4-2042 


RF304-3654 


RF304-12357 

RFZ72-21 133 
RF272-54128 
RF272-a2894 


RF336-5 

nF33e-6 
nF272-81202 

RF272-83046 

RC272-126 
RA272-41 

RF272-88208 

RF272-14615 
HF300-11525 

RF30O-11292 

flF30O-13034 

RF300-13035 
RF300-13036 
RF3OO-13037 
RF272-«6006 

RF272-e4227 

RF272-a2003 
nF272-«1437 


Received 


07/22/91 
07/26/91 
07/22/91 


07/28/91 

07/23/91 
07/26/91 
07/25/91 

07/»/91 

07/25/91 

07/23/91 

07/22/91 
07/24/91 

07/23/91 

07/26/91 
07/25/91 

07/23/91 
07/24/91 

07/25/91 
07/25/91 

07/25/91 
07/25/91 


Nafffw  of  nvm 


Nicholas  and  Sarah 

Pnsco  etal. 
OuMNUBaptiat 

UniMratty«r«/. 
Ouachita  Put)ltc 

School  Dist.  1  m  al. 
Pennsytvanta  Power 

A  Light  Co. 
Planlunton  School 

OiaL  #1-1  «r«/. 
Quantum  Chemical 

Corporation/ 

Southern  01 

SerMce,  he  «r  «t. 
Rethever  Towing  Co., 

Inc  «/«/.. 

S.A.O.  #14ef«/ 

SMrNFrancia 

Hospital «««. 
School  Disthctof 

Juda  »t  al. 
School  District  Of 

Poyr>etle  ef  a^. 
She*  Oil  Company/B 

Camino-Letaad 

SheU«^a/. 
Sherbom  School 

Disthct  at  at. 
SoutwMraland 

School  OiAnct  era/. 
StChartes 

Community  School 

atal. 

State  of  Florida 

Texaoo  Inc. /ADA 

Texaco  et  al. 
Texaco  lnc7C  &  B 

on.  Inc.  et  al 
Texaco  Inc. /City  of 

Little  Falls  er  a/. 
Texaco  Inc/Dnde 

Materials,  Inc.  atal. 
Texaco  Inc. /Joseph 

F.  Reidy  &  Sorw, 

\T\ceta/. 
Texan  inc7  Lazarus 

Oepartroent  Stores 

atal. 
Texaco  Itk. /Liverpool 

Cenind  School  er 

al. 
Texaco  IncVMilam 

County  era/. 
Texaco  Ina/Town  of 

Greenwich  atal. 
Taocaco  Inc./Wait 

Bustae/a/. 
Unified  School 

Distnct  #323  et  al. 
Worthington  School 

DisL  05MataL 
\reka  Union 

Elementary  etaL 


CaaeNo. 


RF272'85402 
RF272-84821 
RF272-a260S 
RF272-«4900 
Rf  272-84800 
RF33O-10 

RF272-84435 

RF272-a0812 
RF272-85K2 

RF272-83201 

RF272-82200 

RF315-121 

RF272-88438 
RF272-a6603 
RF272-Be801 

RFZ72-e4086 
RF321-3146 

RF321-8330 

BF321-e257 

RF321-7781- 

RF321-7124 

RF321^9002 

RF321-e915 

RF321-a201 

RF321-9303 

RF321-650e 

RF272-85843 

RF272-78706 

RF272-e8048 


07/25/91 
07/25/91 
07/23/91 
07/24/91 
07/23/91 
07/22/91 

07/25/91 

07/25/91 
07/25/91 

07/25/01 

07/25/91 

07/23/91 

07/23/91 
07/23/91 
07/25/91 

07/23/91 
07/26/91 

07/26/91 

07/26/91 

07/26/91 

07/24/91 

07/23/91 

07/26/91 

07/22/91 
07/22/91 
07/25/91 
07/25/91 
07/23/91 
07/23/01 


Dismiss^ 

The  following  submissions  were 
dismissed: 


Name 


3-Way  Grocery 

AAH  Texaco 

A.W.  Welch  Texaco 

Al's  Auto  Repar  A  Texaco.. 
Al'8  Texaco.. 
Anderson's  01  Co.... 
Anderson's  OH  Ca.~ 


Case  No. 


flF321-«118 
FIF321-5230 
RF321-333e 
RF32V-6a03 
RF321-2958 
RF321-26e0 
RF321-2S58 


Anderson's  Texaco.. 
Armone  Tesaco.. 
Back  Forty  Teicaco. 

Beacon  Texaco 

Bell  Tire  Texaco 

Bell  Tire  Texaco — 

Ben's  TeKOCO -.. 

BIILoeftert 

Bo's  Texaoo 


Bob  McEtven's  Taxaco. 
Bobby's  Texaco . 
Boulevard  Texaco.... 

Brighton  Texaoo 

Burlington  Rood  Texaco . 

Chevy  Chase  Texaoo 

Christie's  Texaco 

Chock'a  Texaco 

Oaibome  County  School  Dielnct... 


Clean  Machine  No.  1 

Cos  Cob  Taxaoo 

Cossey's  Texaco 

Crystal  HW  Texaoo 

Daughton  Hydar  Tamoo- 
Deep  River  Texaco.. 
Dewayrw  Taxaco . 


Dudley  Avenue  Texaco... 

Eason  OH  Company 

Ed's  Texaoo 

Elier's  Texaco 


Fear's  Texaoo- 


Floyd  Nelson  Texaco . 

Fluhr's  Texaco — 

Ford's  St>ell — 

Fraley's  Texaco- 


CaaeNo. 


Frank  Pint's  Texaco 

Fulmer's  Texaco 


George  Daniel's  Texaco. 

George's  Texaco 

Halntan's  Texaoo 

Hamlett's  Taxaco 

Hammett  Texaco. 

Hardee's  Shell - 

Harold's  Texaco  ... 
Harold's  Texaco..- 
Harhman'B  Texaco— 

Harvey  Te«8C0 

Hermitage  Texaco. 


Hflttop  Texaco. 

Hotman*s  Texaco 

Hough's  Tr-"«  Sanrioe- 

Hugo  Taxaco 

J&R  Texaco,  Inc. 

Jeffs  Texaco.. 
Jim's  Texaco . 
Jim's  TsKaoo . 


John  &  Bob'a  TeMOO 

John  S.  Hasaoa 

John's  Texaco 

Jones  Oil  Co.,  Inc. 

Kautz  Texaco ; ■■ 

KeHer  Texaco 

Larry  McNees 

Lewis  Texaco 

Louis  Texaco - 

MaumeNe  Taxaco . 

McGowr*'»  Texaco 

Meyedand  Texaco 

Mike's  Texaco .... — 

Monroe  Street  Texaco 

Moreland  &  Davis  Texaoo  — 
Mttfins  Taxaco 


Murphy's  Texaco. - 

North  Side  Texaco — 

Old  Shell  Texaco  Service  Station.. 

Park  Boulevard  Texaco 

Park  Plaza  Texaco 

Plantview  Taxaco 

Poston'8  Shell — 

Raffetta  Texaco  — 
RItchies  Texaco  — 
Rockhill  Texaco 


PF321-2e58 
HF321-5243 
flF321-6e93 
RF321-3935 
RF321-3938 
RF321-3937 
RF321-6110 
RF321-6121 
RF32 1-5234 
RF321-5232 
RF321-3163 
RF321-3192 
RF321-3302 
RF321-3849 
RF321-3187 
RF32 1-5253 
RF321-3383 
RF272- 
7878S 
RF321-68ei 
RF321-6905 
RF321-3378 
flF321-4271 
RF32V4225 
RF321-a»40 
RP321-6123 
RF321-4272 
LRX-0005 
RF321-3988 
RF321-3361 
flF321-60O4 
RF321-3394 
RF321-3170 
RF31 5-1896 
RF321-3990 
HF321-3427 
RF321-3301 
RF321-5235 
RF321-4270 
RF321-5231 
RF321-6907 
RF321-«911 
RF315-1897 
RF321-5227 
RF32 1-6226 
RF321-3353 
RF321-6888 
RF321-5212 
Rf321-6153 
RF321-3346 
HF321-3139 
HF321-6113 
RF321-3151 
RF321-3381 
RF321-3996 
RF321-5238 
RF321-3186 
RF321-3162 
RF321-6918 
RF321-6119 
RF321-3300 
RF32 1-3969 
RF321-3172 
RF321-3173 
RF321-3157 
RF321-4269 
RF321-3390 
RF32 1-5224 
RF32 1-3325 
RF321-5256 
RF321-5239 
HF321-6133 
RF321-6145 
HF321-3318 
RF321-3ie9 
RF321-5217 
RF321-3171 
RF921-«10e 
RF31S-1S98 
RF321-3967 
RF321-3393 
RF321-5254 
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Ron's  Texaco  ., 
S&WTexaca- 
S.C.  Johnson  &  Son,  Inc. . 

Salvato's  Texaco .... 
Sam's  Tre  Service . 
Samay's  Texaco  Service . 


San  Bruno  Texaco.. 

Sanders  Texaco _-.- 

Schlagel  0«  Co..  Inc 

Shiver's  SheH. 

Sixty  Fifth  Street  Texaco  .- 

Smith's  Service  Station 

South  Main  Texaco 

Southaada  Texaco. 

Spazano's  Texaco 

Startt  &  Doolin  Texaoo. 

Starlite  Texaco 

Tate's  Texaco _., 


Texaco  Oean  Machina  Na  2- 

Tom  Haliburoa  Texaco 

TranscontinentaJ  Shelt 

Trenhoim  Plaza  Texaco 

Vasut  Texaco ..._ 

Vaughan'a  Texaco 

Waseca  School  Dialhct 


WestfieW  Texaco 

Westwood  Texaco.- 

WilHam  Turner**  Texaco . 

Wood*  She*  Service 

Wyiie's  Texaco 

Yara  Engineering  Corp.... 
Vara  Engineering  Corpi.... 
Vara  Engineering  Coip..- 
Ysleta  Texaco 


CsaeNa 


RF321-3348 
RF321-3350 
RD272- 

70908 
RF321-3378 
RF321-6S16 
RF321-3317 
RF32 1-6889 
RF321-3352 
RF321-9S25 
RF321-tS99 
RF321-4268 
RF321-3848 
RF321-6152 
RF321-5258 
RF321-0388 
RF321-3992 
RF321-3928 
RF321-3193 
RF321-«892 
RF32t-«890 
RF31 5-1259 
RF321-3993 
RF321-6898 
RF321-6899 
RF272- 

78739 
RF321-3380 
RF32t-5241 
RF321-3375 
RF315-1312 
RF321-6908 
RF321-«861 
RF321-6862 
RF321-6663 
RF321-5246 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  September  6, 1991. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc  91-22069  Filed  8-12-91;  S:4S  am) 
BtLLINQ  COOC  MSO-OI-M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  August  12  ttirough 
August  16, 1991 

During  the  week  of  August  12  through 
August  16, 1991,  the  decision  and  order 
summarized  below  was  issued  with 
respect  to  an  application  for  refund  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Oftice  of  Hearings  and  Appeals. 

Refund  Appfication 

Murphy  Oil  Corporation/the  Klondike 
^33  et  al.  fRF309-121I  et  al.J 


The  DOE  issued  a  Decision  and  Order 
granting  29  Applications  for  Refund  in 
the  Murphy  Oil  Corporation  (Murphy) 
special  refund  proceeding.  The 
applicants  were  indirect  purchasers  of 
Murphy  petroleum  products,  all  of  whom 
were  supplied  by  Marshall  Oil  Company 
(Marshall).  Marshall,  in  turn,  was  a 
direct  purchaser  from  Murphy.  In 
addition  to  its  purchases  from  Murphy, 
Marshall  purchased  and  resold 
petroleum  products  from  several  other 
oil  companies  during  the  refund  period. 
Therefore,  the  DOE  multiplied  each 
applicant's  purchase  volume  of  Marshall 
petroleum  products  by  the  percentage  of 
Marshall's  purchases  comprised  of 
Murphy  petroleum  products  to  obtain 
the  volume  of  Murphy  petroleum 
products  purchased  by  the  applicant 
The  total  volume  approved  in  this 
Decision  was  30,925,683  gallons,  and  the 
total  refund  granted  was  $26,524  ($20,498 
in  principal  and  $8,026  in  interest). 

Refund  AppUcatioaa 

The  Office  of  Hearings  and  Appeals  Issued 
the  following  Decisions  and  Orders 
concerning  refund  applications,  which  are  not 
summarized.  Copies  of  the  full  texts  of  the 
Decisions  and  Orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Nam* 

CamHi. 

CMa 

Atlantic  Richfield 

RF304-1230e-. 

06/12/91 

Co./Oick's  ARCO 

etal. 

City  of  Jefferson  Oly. 

RCZ72-131 

06/12/91 

elaJ. 

City  of  Springfield 

RC272-133 ..— . 

08/15/91 

Farmer's  Grain  & 

RF272-51750... 

06/14/91 

Suppty 

Cooperattva. 

Gerken  Malariaia.  Inc- 

RC272-132 

08/1&/S1 

Gulf  CM  Corporation/ 

RF300-16000 ... 

08/16/91 

Fox  Guff  Station  0t 

al. 
QuH  01  Corporation/ 

RF300-15467 

06/16/91 

Gulf  era/. 

Kenmara  Putilic 

RF272-S2006 ... 

08/15/91 

School  Dist  28«r 
a/. 
Kent  County  Volech 

RF272-83081  _, 

08/13/91 

Sch.  Dist.  etal. 

Lee  Public  SchooCs 

flF272-822t9... 

06/13/91 

etal. 

Lena  School  Oisliict 

RF272-e3000_ 

06/13/91 

atal. 

Lomira  School 

RF272-80835 ... 

06/13/91 

District  «r«^. 

Russell  Coai 

RF272-5247»„. 

06/12/91 

Incoiporalad. 

Scott-Morgan  CU. 

RF272-S0604 „ 

06/13/91 

School  Dist  2  «rai: 

SouthMStem  C.U. 

RF272-et430... 

06/13/91 

School  Dist  ar  at 

RF321-16361 ~ 

06/13/91 

OiSGasCo. 

Texaco  mcVBiack  a 

RF321-9526 — 

08/13/91 

Botts  OS  Co..  Inc. 

TexMO  tac/MdiMl 

RF321-8430 

06/19/91 

Matayaaraf. 

AnnaMataya    .       ~j 

RF321-9014 

Name 

CaaaNa 

Data 

Texaco  Inc./ 

RF321-9104.. 

06/16/91 

Denver  era/. 

Texaco  Inc./ 

RF321-5953 

06/16/91 

Vaughwi's  Texaco 

elal. 

Waoato  School 

RF272-80400  _. 

08/13/91 

District «/«/. 

Dinnissals 

The  following  aubmissiona  were  dianiissed: 


Afa  Auto  Service 

Base  Procurement -Mathers  AFB — 

Bibb  County  Board  of  Education 

Koanig  Iron  Works,  Ina 

Mike  M.  MveaSo,  Inc. 

Mike  M  Mwceia  Inc. 

Oasw  Service.  Inc 


No. 


RF321-6046 

RF3O4-5105 

RF321-16097 

RF321-6692 

RF321-3842 

RF321-3844 

RF31 5-288 


Copies  of  the  full  text  of  this  decision 
and  order  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  September  6, 1991. 
George  B.  Breznay. 

Director.  Office  of  Hearing  and  Appeals. 
(FR  Doc.  91-22090  Filed  9-12-01;  8:45  am) 
BNUNQ  COM  Ma»-ai-« 


Office  of  Nuclear  Energy 
Sales  of  Stable  Isotopes 

agency:  Office  of  Nuclear  Energy, 
Isotope  Production  and  Distribution 
Program,  Department  of  Energy- 
ACTION:  Notice  of  withdrawal  petition 
and  request  for  public  comments. 

summary:  The  Department  of  Energy 
(DOE)  has  been  requested  by  Isotec,  Inc. 
(the  Petitioner),  a  U.S.-ba8ed  market 
supplier  of  stable  isotopes,  to  withdraw 
from  the  production  and  distribution  of 
enriched  stable  isotopes,  as  well  as  the 
life  science  isotopes  of  Carbon. 
Nitrogen,  and  Oxygen  (the  "Products"). 
(The  Products  are  identified  with 
specificity  in  appendix  A  to  Petitioner's 
supplemental  filing  of  February  25. 1991 
(the  "Supplement ").)  The  Petitioner  also 
asked  that,  within  thirty  (30)  days  of  the 
date  the  Petition  is  granted.  DOE 
withdraw  from  the  production  and 
distribution,  and  from  any  new  sales  of 
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the  Products  (exce| 
Helium-3)  and  te 
contracts,  that  ha 
days  or  longer 

The  withdrawal 
"Petition")  is  base 


it  for  raw  material 
linate  all  supply 
a  term  of  thirty  (30] 


IMI 


etition  (the 
upon  the  premises 
that:  (1)  The  products  are  reasonably 
available  from  pri^jate-sector  suppliers 
that  have  adequate  production 
capability  to  meet  demand  and  which 
effectively  compete  in  world-wide 
isotope  markets;  [2]  DOE  distribution  is 
without  statutory  oasis,  is  unnecessary, 
and  places  the  agency  in  competition 
with  private-sectof  suppliers;  and  (3) 
given  these  circumstances,  the  Atomic 
Energy  Act  of  1954[  as  amended,  and  the 
policies  of  the  United  States 
Government  and  DOE  to  refrain  from 
competing  with  tho  private  sector  in 
providing  goods  ai)d  services  dictate 
DOE's  withdrawal  from  markets  for  the 
Products.  1 

DOE  does  not  have,  at  this  time,  rules 
or  regulations  for  responding  to 
withdrawal  petitions  concerning  stable 
isotopes.  Therefort,  at  the  Petitioner's 
request  and  on  a  o^e-time-only  basis, 
disposition  of  the  Petition  will  be  in 
accordance  with  the  Atomic  Energy 
Commission's  (AEC)  Statement  of 
Policies  and  Procedures  for  the  Transfer 
of  Commercial  Radioisotope  Production 
and  Distribution  tb  Private  Industry, 
March  2. 1965  (the  AEC  PoHcy 
Statement)  (Federal  Register.  March  9, 
1965).  The  Petition  is  summarized  under 
SUPPLEMENTARY  INFORMATION,  below. 

DOE  is  now  requesting  public 
comment  on  the  Petition  and  is 
particularly  interested  in  receiving 
comments  on  the  issues  set  out  under 

SUPPLEMENTARY  INFORMATION.  The 

applicable  dates  and  addresses  are 
provided  below.  Qomments  received 
during  the  period  provided  will  be  made 
part  of  the  pubUc  Record  on  the  Petition 
and  will  be  considered  by  DOE  in 
proposing  a  response. 
DATES:  Comments  are  to  be  submitted  to 
DOE  at  the  addreas  below  no  later  than 
October  28, 1991.  | 
ADDRESSES:  Comnftents  should  be 
addressed  to  Donald  E.  Erb.  Director. 
Isotope  Production  and  Distribution 
Program  (NE-48),  A-430. 19901 
Germantown  Roaa.  Germantown. 
Maryland  20585.  telephone  (301)  353- 
5161.  Requests  for  additional 
information  may  also  be  sent  to  this 
address. 

The  public  record,  including  a  copy  of 
the  Petition  and  omer  relevant 
documents,  will  bt  available  for  public 
examination  during  the  comment  period 
in  DOE's  Freedom  of  Information 
Reading  Room,  lB-190,  Forrestal 
Building.  1000  Indi  ipendence  Avenue, 


SW.,  Washington.  DC  20585,  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
for  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  By  date 
of  July  27, 1990,  the  Petitioner  requested 
that  DOE  withdraw  from  all  distribution 
of  stable  isotopes  to  commercial  users 
and  other  Federal  agencies.  By 
Supplement,  the  scope  of  the  Petition 
was  narrowed  to  the  Products  identified 
in  appendix  A  and  to  gas  isotope 
mixtures.  The  Petition,  as  supplemented, 
is  summarized  below. 

Summary  of  Petitioo  , 

The  Petitioner  asserts  as  the  basis  for 
the  Petition  DOE's  lack  of  statutory 
authority  to  manufacture  and  market 
stable  isotopes  in  competition  with  the 
private  sector  and  the  requirements  of 
longstanding  U.S.  Government  and  DOE 
policies  that  bar  the  agency's 
competition  with  private  Firms  in  the 
supply  of  goods  and  services;  and  the 
capability  of  private  sector  suppliers  to 
meet  maricet  demands  for  stable 
isotopes. 

(1)  Statutory  Authority  and  Non- 
Competition  Policies 

The  Petitioner  asserts  that  DOE  has 
no  legal  authority  to  compete  with 
private  sector  suppliers  in  the 
manufacture  and  marketing  of  the 
Products  for  commercial  and  other- 
Federal-agencies  uses.  The  Petitioner 
states  that  such  "head  to  head" 
commercial  competititon  with  private 
entities  is  contrary  to  DOE's 
longstanding  radioisotope  non- 
competition policy,  as  expressed  in  the 
AEC  Policy  Statement,  and  to  the  OfHce 
of  Management  and  Budget's  policy  of 
refraining  from  competition  with  private 
suppliers  of  goods  and  services,  as 
expressed  in  OMB  Circular  A-76.  The 
Petitioner  does  not  question  DOE's  legal 
authority  to  dispose  of  stable  isotopes 
as  surplus  property,  in  bulk  form,  to 
private-sector  processors  and  upgraders 
for  re-sale  at  retail. 

The  Petitioner  cites  as  an  example  of 
DOE's  impermissible  activities,  its  by- 
the-liter,  i.e.  retail,  sales  of  Helium-3  in 
commercial-grade  concentrations  of 
99.95%  and  higher.  The  Petitioner  also  is 
unpersuaded  that,  in  funding  the  DOE 
Isotope  Production  and  Distribution 
Program's  revolving  account  in  1989, 
Congress  intended  to  sanction,  if  not  to 
affirmatively  authorize,  retail-quantity 
sales  of  isotopes.  Rather,  the  Petitioner 
asserts,  such  a  reading  of  the  law  would 
allow  "an  unwarranted  and 
unauthorized  use  of  government  funds  to 
compete  with  the  private  sector.  The 
enactment  *  *  *  was  premised  upon  the 
concept  of  non-competition  with  the 
private  sector  which  had  been  clear 


DOE  policy  dating  back  to  its 
predecessor,  the  Atomic  Energy 
Commission,  in  1965." 

(2)  Capability  of  Private  Sector 
Suppliers  to  Meet  Market  Demands 

The  Petitioner  asserts  that  the 
production,  processing,  and  distribution 
capability  of  the  private  sector  is 
sufficient  to  satisfy  user  demands  for  the 
Products,  and  that  it  and  other  suppliers 
located  in  the  United  States,  Europe, 
and  Japan  are  dedicated  to  continuing  to 
supply  the  Products  to  the  market  at 
prices  that  are  competitive,  reasonable, 
and  consistent  with  the  encouragement 
of  research  and  development  and  use. 

The  Petitioner  describes  itself  as 
having  the  technical,  fmancial,  and 
managerial  resources  and  the 
commitment  to  continue  its  business,  in 
the  absence  of  DOE  in  the  marketplace. 
It  asserts,  in  support  of  the  Petition,  that: 

•  Its  Products  are  comparable  in 
specification  to  DOE's  Products  and  are 
adequate  to  meet  user  demands. 
(Petitioner  describes  its  plant  facilities 
and  processing  techniques  and  provides 
a  copy  of  its  catalog.  "Stable  Isotopes 
for  Research  and  Industry.") 

•  Its  production  capabilities  in 
conjunction  with  that  of  other  suppliers 
are  adequate  to  meet  user  demands. 

•  Its  pricing  is  in  nearly  all  cases 
below  or  at  par  with  that  of  its 
competitors,  and  that  DOE.  as  a  U.S. 
Government  agency,  does  not  fully 
reflect  its  costs  in  the  prices  it  sets  for 
the  Products. 

•  It  actively  encourages  research  and 
development  within  industry-  and 
public-funded  institutions  by,  for 
example,  working  with  researchers  to 
develop  isotope  products  with  specific 
chemical  or  physical  properties; 
collaborating  with  researchers  in 
designing  compounds  to  meet  their 
particular  experimental  needs,  and 
providing  complementary  or  at-cost 
samples  of  many  Products  whenever 
possible  in  this  effort. 

•  It  is  able  to  ship  most  orders  from 
its  inventory  within  7-10  days  from 
receipt  of  orden  and  that,  in  the  case  of 
those  of  the  Product  that  are  maintained 
at  minimum  inventory  due  to  high  cost, 
its  production  capacity  is  such  that  such 
Products  can  be  delivered  within  a 
reasonable  time  after  request. 

•  DOE's  withdrawal  would  leave 
competitive  markets  for  the  Products 
and  would  not  adversely  affect  their 
availability. 

•  DOE's  failure  to  cease  distribution 
of  the  Products  and  services  adversely 
impacts  the  Petitioner's  business  and 
that  of  similarly-situated  "American 
commercial  stable  isotope  separators 
and  distributors". 
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•  Given  all  of  the  above 
circumstances,  the  AEC  Policy 
Statement  dictates  that  DOE  remove 
itself  from  the  commercial  markets  for 
the  Products. 

The  Petitioner  identifies  the  suppliers 
or  potential  suppliers  with  which  it 
competes  in  a  world-wide  market  to 
include: 

For  Helium-3,  Cambridge  Isotope  Labs 
(Cambridge),  Spectra  Gases  (Spectra), 
the  French  Atomic  Energy  Commission 
(CEA).  and  the  USSR:  Ontario  Hydro  is 
expected  to  soon  enter  the  market  The 
suppliers  that  do  not  produce  raw 
material  He!ium-3  purchase  it  in  bulk 
quantities  from  either  DOE  or  the  USSR 
for  processing  and  distribution. 

For  the  noble  gas  isotopes.  the^JSSR; 
the  CEA  has  the  capability  to  produce, 
but  does  not  do  so  at  this  time. 

For  the  life  science  isotopes,  the 
Governments  of  China  and  Romania,  the 
CEA.  Yeda-Israel  and  Cambridge. 

For  gas  mixtures.  Cambridge  and 
Spectra. 

As  evidence  of  DOE's  previous 
adherence  to  the  non-competition 
policy,  the  Petitioner  cites  previous 
withdrawals  from  various  maricets  for 
the  Products,  beginning  in  1981.  It 
asserts,  however,  that  IX)E  acted  in 
violation  of  its  policy  by  later  re- 
entering the  maricet  without  reason  for 
doing  so  and  without  notice  to  the 
private  sector  and  opportunity  for 
comment.  It  cites,  as  illustrative,  DOE's 
re-entry  into  the  commercial  market  for 
Helium-3,  which  DOE  had  sold  prior  to 
1988  as  an  unenriched  component  of  a 
Tritium/Helium  mixture  in  bulk  fonn.  It 
asserts  that  this  re-entry  occurred  at  a 
time  when  the  Petitioner  was  separating, 
enriching,  and  distributing  Helium-3  to 
users  "in  a  timely  manner,  economically 
and  consistently." 

Request  for  Public  Commeats 

DOE  does  not  have,  at  this  time,  rules 
or  regulations  for  responding  to 
withdrawal  petitions  concerning  stable 
isotopes.  Therefore,  at  the  Petitioner's 
request  and  on  a  one-time-only  basis, 
disposition  of  the  Petition  will  be  in 
accordance  with  the  Atomic  Energy 
Commission's  (AEC)  Statement  of 
Policies  and  Procedures  for  the  Transfer 
of  Commercial  Radioisotope  Production 
and  Distribution  to  Private  Industry. 
March  2. 1965  (the  AEC  Policy 
Statement)  Federal  Register,  March  9, 
1965). 

In  responding  to  the  Petition.  DOE  will 
consider  whether  the  criterion  in  the 
AEC  Policy  Statement's  withdrawal 
guidelines  has  been  met:  That  is.  a 
decision  to  grant  the  Petition,  in  whole 
or  in  part,  must  be  based  upon  a  finding 


of  demonstrable  private  capability  to 
meet  market  demands  for  the  Products. 
Under  guidelines,  this  criterion  is 
defmed  as  encompassing  the  following 
factors,  recognizing  that  not  all  of  the 
factors  need  to  be  completely  satisfied: 

1.  The  presence  of  effective 
competition  in  the  production  and 
distribution  of  the  Products; 

2.  Assurance  that  the  private 
producers  will  not  discontinue  their 
business  in  a  manner  that  would 
adversely  affect  the  public  interest,  to 
the  extent  that  resumption  of  DOE 
production  would  involve  a  significant 
delay;  and 

3.  Private  prices  for  the  Products  are 
reasonable  and  consistent  with  the 
encouragement  of  research  and 
development  and  use. 

DOE  is  particularly  interested  in 
building  a  record  for  decision  that 
relates  historical  and  current  conditions 
in  the  maikets  for  the  Products  to  this 
criterion  and  its  factors.  Therefore,  in 
response  to  this  notice.  DOE  is 
requesting  comments  that  include 
evidence  of  and  provide  opinions  on 
how  the  following  questions  should  be 
answered: 

•  Are  the  Products  generally 
available  as  needed  in  the  U.S. 
commercial  markets?  Are  they  available 
from  more  than  one  private  supplier? 
Are  the  prices  among  various  private 
suppUera  for  similar  qualities  and 
quantities  comparable?  What 
historically  has  been  the  situation  with 
respect  to  general  availability,  number 
of  private  suppliers,  and  prices  for 
comparable  qualities  and  quantities  in 
these  markets? 

•  Have  private  suppliers  been 
continuously  active  in  the  domestic 
commercial  markets?  Have  inadequate 
supplies  due  to  erratic  distribution  by 
some  private  suppliers  previously 
affected  users  adversely?  If  yes,  what 
was  the  adverse  effect? 

•  What  impact  has  the  presence  (or 
potential  presence)  of  DOE  as  a  supplier 
of  the  Products  in  domestic  commercial 
markets  had  on  private-sector  suppliers? 
On  users?  Have  users  been  adversely 
affected  at  any  time  by  DOE's  inabihty 
or  failure  to  provide  suppliers  to 
domestic  commercial  markets,  during 
previous  periods  of  withdrawal  from 
production  and/or  distribution  of  the 
Products?  If  yes.  what  was  the  adverse 
a^ect? 

Comments  and  related  materials 
submitted  within  the  period  provided 
will  become  part  of  the  public  record 


and  will  be  considered  by  DOE  in 
responding  to  the  Petition. 

Dated:  September  10. 1991.  at  Washington. 
DC. 

William  H.  Young. 

Assistant  Secretary  for  Nuclear  Energy- 
[FR  Doc.  91-22086  Filed  9-12-91:  8:45  am] 
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Souttwastem  Power  Administration 

Order  Confirming  and  Approving 
Power  Rates  on  an  Intarim  Basis 

agency:  Department  of  Energy, 
Southeastern  Power  Administration 
(Southeastern). 

ACTION:  Notice  of  order  confirming  and 
approving  power  rates  on  an  interim 
basis  for  the  Kerr-Philpott  System  of 
Projects. 

summary:  Notice  is  given  of  Rate  Order 
No.  SEPA-30  of  the  Assistant  Secretary. 
Conservation  and  Renewable  Energy, 
Department  of  Energy,  confirming  and 
approving,  on  an  interim  basis,  four  Rate 
Schedules,  KP-l-D,  JHK-Z-B.  JHK-3-R 
and  PH-l-a  for  the  Kerr-Philpott 
System  of  Projects.  The  rates  were 
approved  on  an  interim  basis  through 
September  30, 1996,  and  are  subject  to 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
on  a  final  basis. 

DATES:  Approval  of  rates  on  an  interim 
basis  is  elective  on  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Leon  Jourolmon,  (404)  283-9911, 
Director,  Division  of  Fiscal 
Operations,  Southeastern  Power 
Administration.  Department  of 
Energy.  Samuel  Elbert  Building. 
Elberton.  Georgia  30635. 

Rodney  L  Adelman.  (202)  586-2008, 
Director.  Washington  Liaison  OHice 
(WDC),  Department  of  Energy. 
Forrestal  Building,  room  lE-184, 1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

SUPPtfMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Order  issued  )anuary  23, 1987,  in 
Docket  No.  EF86-3041  confirmed  and 
approved  Wholesale  Power  Rate 
Schedules  KP-l-C  IHK-2-A.  JHK-3-A, 
and  PH-l-A  through  September  30, 1991. 
Rate  Schedules  KP-l-D.  IHK-2-B,  JHK- 
3-B,  and  PH-l-B  replace  KP-l-C  JHK- 
2-A,  IHK-3-A  and  PH-l-A. 
respectively. 
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Washindlon.  DC  this  28  day  of 
Conservation  and 


Issued  in 
|uly.  1991. 
Michael  Davis. 

Assistant  Secretary. 
Renewable  Energy. 

Order  Conflmung  knd  Approving  Power 
Rates  on  an  Interid  Basis 

Pursuant  to  sections  302(a)  and  301(b] 
of  the  Departmentjof  Energy 
Organization  Act,  Public  Law  95-91.  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  section  5  ofjthe  Flood  COntrol  Act 
of  1944. 16  U.S.C.  ^8.  relating  to  the 
Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Amendment  No.  2j  to  Delegation  Order 
No.  0204-108,  effective  August  23, 1991 
(56  FR  41835).  the  Secretary  of  Energy 
delegated  to  the  Administrator  the 
authority  to  develop  power  and 
transmission  ratei  and  delgated  to  the 
Assistant  Secretary,  Conservation  and 
Renewable  Energy  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confinn  and  approve  on  a 
final  basis  or  to  disapprove  rates 
developed  by  the  j^dministrator  under 
the  delegation. 

Background 

Power  from  IheKerr-Philpott  Projects 
is  presently  sold  under  Wholeseale 
Power  Rate  Schedules  KP-l-C,  JHK-Z- 
A.  JHK-3-A,  and  PH-l-A  confirmed  and 
approved  by  the  PERC  on  January  23, 


1987,  for  a  period 
1991. 


;nding  September  30, 


JMI 


Public  Notice  one  Comment 

Opportunities  fer  public  review  and 
comments  on  the  proposed  revised  Rate 
Schedules  KP-l-I).  IHK-2-B,  IHK-3-B, 
and  PH-l-B  werelannounced  by  notice 
published  in  the  Federal  Register  on 
March  5, 1991,  and  all  customers  were 
notified  by  mail.  A  Public  Information 
and  Comment  Foeum  was  held  in  South 
Hill,  Virginia,  on  t  ipril  11. 1991,  and 
written  comment!  were  invited  by  the 
Notice  through  )ujte  5, 1991.  No  oral  or 
written  comment)  were  received. 

Discussion 

System  Repayme.  it 

Southeastem's  current  system  Power 
Repayment  Study,  prepared  in  June  1991 
for  the  Kerr-Philpi>tt  Projects,  shows  that 
the  rates  will  not  batisfy  the  cost 
recovery  criteria.  A  revised  repayment 
study  demonstrated  that  the  revenues 
need  to  be  increased  by  $1,422,000  or 
approximately  13  percent  of  present 
revenue  levels  in  order  to  meet  the 


repayment  criteria.  Therefore. 
Southeastern  proposes  to  replace  the 
present  rate  schedules  with  Rate 
Schedules  KP-l-D,  IHK-2-B.  JHK-^-B, 
and  PH-l-B,  which  are  designed  to 
produce  revenue  adequate  to  recover  on 
a  timely  basis  all  system  power  costs. 

Rate  Design 

In  Rate  Schedules  KP-l-D.  IHK-2^. 
JHK-3-B,  and  PH-l-B  these  charges  are 
divided  between  capacity,  energy,  and 
wheeling  charges.  Under  these  rate 
schedules,  the  capacity  charge  is  $1.86 
per  kilowatt  per  month.  The  energy  rate 
is  7.67  mills  per  kilowatt-hour.  The 
proposed  rates  recover  57  percent  of  the 
costs  from  capacity  and  43  percent  from 
the  energy  charge. 

The  wheeling  charges  in  the  rate 
schedules  are  those  charged 
Southeastern  by  Virginia  Electric  and 
Power  Company.  Carolina  Power  ft 
Light  Company,  and  Appalachian  Power 
Company  and  are  simply  passed  through 
directly  to  affected  preference 
customers.  The  wheeling  charges  may 
be  adjusted  annually;  adjustments  will 
become  effective  at  the  time  the 
companies'  adjusted  charges  become 
effective  to  Southeastern.  The  wheeling 
charges  are  tied  to  the  costs  of  providing 
the  necessary  transmission  and 
distribution  services. 

Environmental  Impact 

Southeastern  has  reviewed  the 
possible  environmental  impacts  of  the 
rate  adjustment  under  consideration  and 
has  concluded  with  Departmental 
concurrence  that,  because  the  rates 
would  not  signficantly  affect  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969.  the  proposed  action 
is  not  a  major  Federal  action  for  which 
preparation  of  an  Environmental  Impact 
Statement  is  required. 

A  vailability  of  Information 

Information  regarding  these  rates 
included  studies,  and  other  supporting 
materials  are  available  for  public  review 
in  the  offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building. 
Elberton,  Georgia  30635,  and  in  the 
Office  of  the  Director  of  the  Washington 
Llsison  Office.  Forrestal  Building.  1000 
Independence  Avenue.  SW..  room  lE- 
184,  Washington.  DC  20585. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  herein  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  for 
confirmation  and  approval  on  a  final 


basis  for  a  period  beginning  on  October 
1, 1991.  and  ending  no  later  than 
September  30. 1996. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm 
and  approve  on  an  interim  basis, 
efective  October  1. 1991.  attached 
Whilesale  Power  Rate  Schedules  KP-1- 
D,  IHK-2-B,  JHK-3-B.  and  PH-l-B,  The 
Rate  Schedules  shall  remain  in  effect  on 
an  interim  basis  through  September  30. 
1996.  unless  such  period  is  extended  or 
until  the  FERC  confirms  and  approves 
them  or  substitute  rate  schedules  on  a 
final  basis. 

Issued  in  Washington,  DC,  this  28th  day  of 
August,  1991. 
Kfichael  Davis. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

Wholesale  Power  Rate  Schedule 
FH-l-B 

Availability 

This  rate  schedule  shall  be  available 
to  public  bodies  and  cooperatives  (any 
one  of  which  is  hereinafter  called  the 
Customer)  within  a  100  mile  radius  of 
the  Philpott  Project,  purchasing  power 
generated  at  the  Philpott  Project  in 
wholesale  quantities  under  appropriate 
contracts  and  served  through  the 
facilities  of  the  Appalachian  Power 
Company  (hereinafter  called  the 
Company). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  power  and  accompanying  energy 
generated  at  the  Philpott  Project, 
purchased  in  wholesale  quantities  under 
appropriate  contracts  for  a  specified 
number  of  kilowatts  of  capacity  and 
shall  be  applied  to  each  customer's 
system  consisting  of  one  or  more 
delivery  points. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  S-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz. 

Monthly  Rate 

The  monthly  rate  for  capacity  and 
energy  sold  under  this  rate  schedule 
shall  be: 
Demand  Charge:  $1.86  per  kilowatt  of 

contract  demand. 
Energy  Charge:  7.67  mills  per  kilowatt- 
hour. 

An  additional  rate  for  wheeling 
service  provided  under  this  rate 
schedule  shall  be  the  rate  charged 
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Southeastern  Power  Administration  by 
the  Company  and  future  adjustments  to 
that  rate  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Wheeling  Charge:  $2.07  per  kilowatt  of 
contract  demand. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  a  portion 
of  the  energy  available  to  the  Company 
area  from  the  project  in  any  billing 
month  determined  by  multiplying  the 
total  energy  available  less  five  (5) 
percent  losses  by  the  ratio  of  the 
Customer's  contract  demand  to  the  sum 
of  the  contract  demands  of  all  customers 
served  under  this  rate  schedule. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  end  at  12 
midnight  on  the  last  day  of  each 
calendar  month. 
October  1. 1991. 

Wholesale  Power  Rate  Schedule 
JHK-3-B 

A  vailability 

This  rate  schedule  shall  be  available 
to  cooperatives  (any  one  of  which  is 
hereinafter  called  the  Customer)  within 
a  165  mile  radius  of  the  existing 
interconnection  point  between  the 
Virginia  Electric  and  Power  Company 
and  the  Carolina  Power  and  Light 
Company  (hereinafter  called  the 
Company)  at  the  Virginia-North 
Carolina  State  line  in  the  vicinity  of  John 
H.  Kerr  Project  (hereinafter  called  the 
Project),  purchasing  power  from  the 
Project  in  wholesale  quantities  under 
appropriate  contracts  and  served 
through  the  facilities  uf  the  Company. 

Applicability 

This  rate  schedule  shall  be  applicable 
to  Project  power  and  accompanying 
energy,  purchased  in  wholesale 
quantities  under  appropriate  contracts 
for  a  specified  number  of  kilowatts  of 
capacity  and  shall  be  applied  to  each 
Customer's  system  consisting  of  one  or 
more  delivery  points. 


Character  of  Service 

Electric  capacity  and  energy  supplied 
hereunder  will  be  3-phase  alternating 
current  at  a  nominal  frequency  of  60 
Hertz  delivered  at  existing  or  future 
delivery  points  on  the  Company's 
transmission  and  distribution  system. 

Monthly  Rate 

The  monthly  rate  for  capacity  and 
energy  sold  under  this  rate  schedule 
shall  be: 

Demand  Charge:  $1.86  per  kilowatt  of 
contract  demand. 

Energy  Charge:  7.67  mills  per  kilowatt- 
hour. 

Wheeling  Charge:  $1.5933  per  kilowatt  of 
contract  demand. 
The  rate  is  subject  to  annual 

adjustment  on  April  1  and  will  be 

computed  subject  to  the  formula  in 

appendix  A  attached  to  the 

Government-Company  contract. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
customer  and  the  customer  will 
purchase  from  the  Government  a  portion 
of  the  energy  available  to  the  Company 
area  from  the  Projects  in  any  billing 
month  determined  by  multiplying  the 
total  energy  available  less  six  (6) 
percent  losses  by  the  ratio  of  the  ' 
customer's  contract  demand  to  the  sum 
of  the  contract  demands  of  all  customers 
served  under  this  rate  schedule. 

Billing  Month 

End-of-month  meter  readings  for 
billing  under  this  schedule  shall  be 
made  on  the  last  regular  working  day  of 
each  month  or  as  near  thereto  as  may  be 
practicable. 
October  1. 1991. 

Wholesale  Power  Rate  Schedule 
KP-l-D 

Availability 

This  rate  schedule  shall  be  available 
to  public  bodies  and  cooperatives  (any 
one  of  which  is  hereinafter  called  the 
Customer)  within  a  150  mile  radius  of 
the  John  H.  Kerr  Project,  purchasing 
power  generated  at  the  John  H.  Kerr  and 
Philpott  Projects  in  wholesale  quantities 
under  appropriate  contracts  and  served 
through  the  facilities  of  the  Virginia 
Electric  and  Power  Company 
(hereinafter  called  the  Company). 


Applicability 

This  rate  schedule  shall  be  applicable 
to  power  and  accompanying  energy 
generated  at  the  John  H.  Kerr  and 
Philpott  Projects,  purchased  in 
wholesale  quantities  under  appropriate 
contracts  for  a  specified  number  of 
kilowatts  of  capacity  and  shall  be 
applied  to  each  customer's  system 
consisting  of  one  or  more  delivery 
points. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  3-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz. 

Monthly  Rate 

The  monthly  rate  for  capacity  and 
energy  sold  under  this  rate  schedule 
shall  be: 

Demand  Charge:  $1.86  per  kilowatt  of 
contract  demand. 

Enei^  Charge:  7.67  mills  per  kilowatt- 
hour. 

An  additional  rate  for  wheeling 
service  provided  under  this  rate 
schedule  shall  be  the  rate  charged 
Southeastern  Power  Administration  by 
the  Company  and  future  adjustments  to 
that  rate  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 
Wheeling  Charge:  $1.97  per  kilowatt  of 

contract  demand. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government 

The  Government  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  a  portion 
of  the  energy  available  to  the  Company 
area  from  the  projects  in  any  billing 
month  determined  by  multiplying  the 
total  energy  available  less  five  (5) 
percent  losses  by  the  ratio  of  the 
Customer's  contract  demand  to  the  sum 
of  the  contract  demands  of  all  customers 
served  under  this  rate  schedule. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  etid  at  12  \ 
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midnight  on  ihe  last  day  of  each 
calendar  mofith. 
October  1.  IS 

Wholesale  Ppwer  Rate  Schedule 
IHK-2-B 

AvailabHityl 

This  rate  sthedule  shall  be  available 
to  public  bodies  (any  one  of  which  is 
hereinaifter  odled  the  Customer)  within 
a  165  mile  rapius  of  the  existing 
interconnection  point  between  the 
Virginia  Eleotric  and  Power  Company 
and  the  Carolina  Power  and  Light 
Company  (hereinafter  called  the 
Company)  althe  Virginia-North 
Carolina  State  line  in  the  vicinity  of  John 
H.  Kerr  Project  (hereinafter  called  the 
Project),  purchasing  power  from  the 
Project  in  wnolesale  quantities  under 
appropriate  contracts  and  served 
through  the  mcilities  of  the  Company. 

Applicability 

This  rate  schedule  shall  be  applicable 
to  Project  power  and  accompanying 
energy,  purchased  in  wholesale 
quantities  under  appropriate  contracts 
for  a  specif!^  number  of  kilowatts  of 
capacity  anc)  shall  be  applied  to  each 
Customer's  Arstem  consisting  of  one  or 
more  deliver  f  points. 

Character  of  Service 

Electric  ca  jacitj'  and  energy  supplied 
hereunder  w  11  be  3-phase  alternating 
current  at  a  i  lominal  frequency  of  00 
Hertz  delivei  ed  at  existing  or  future 
deUvery  poii  ts  on  the  Company's 
transmissior  and  distribution  system. 

Monthly  Rai  ? 

The  montl  ly 
energy  sold 
shall  be: 

Demand 

contract 
Energy 

hour. 
Wheeling  Cljarge: 

contract 

The  rate  is 
adjustment 
computed  sujbject 
appendix  A 
Government 


rate  for  capacity  and 
1  inder  this  rate  schedule 


:  Chi  rgi 


Char  je 


je:  $1.86  per  kilowatt  of 
demand. 

:  7.67  mills  per  kilowatt- 


cn . 


Contract  De.  nand 


The  contract 
capacity  in 
contract  w 
obligated  to 
entitled  to 


The  Govehiment 
Customer  ani 


$1.5933  per  kilowatt  of 
demand. 

subject  to  annual 
April  1  and  will  be 
to  the  formula  in 
ttached  to  the 
Company  contract 


demand  is  the  amount  of 
owatts  stated  in  the 
the  Government  is 
supply  and  the  Customer  is 


kil 
hich 


r«  ceive. 

Energy  To  E?  Furnished  by  the 
Covernmenl 


will  sell  to  the 
the  customer  will 


purchase  from  the  Government  a  portion 
of  the  energy  available  to  the  Company 
area  from  the  Projects  in  any  billing 
month  determined  by  multiplying  the 
total  energy  available  less  six  (6) 
percent  losses  by  the  ratio  of  the 
customer's  contract  demand  to  the  sum 
of  the  contract  demands  of  all  customers 
served  under  this  rate  schedule. 

Billing  Month 

End-of-month  meter  readings  for 
billing  under  this  schedule  sh&ll  be 
made  on  the  last  regular  working  day  of 
each  month  or  as  near  thereto  as  may  be 
practicable. 
October  1. 1991. 
[FR  Doc.  91-22091  Filed  9-12-91:  8:45  am] 

BILLMM  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3996-1] 

Envtronmenta!  Impact  Statements; 
NoUce  of  Availabnity 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  September  02. 1991  Through 
September  06. 1991  Pursuant  to  40  CFR 
1506.9. 

EISNo.  91031Z  Draft  EIS.  COE.  CA.  Los 
Angeles  County  Drainage  Area  Flood 
Control  System  Improvements. 
Implementation,  Los  Angeles  County, 
CA.  Due:  October  28. 1991,  Contact: 
Ron  Ganzfried  (213)  894-«088. 
EIS  No.  910313.  Draft  EIS.  FHW.  VA. 
DC.  MD.  Woodrow  Wilson  Bridge 
Improvement.  1-95  from  the  Telegraph 
Road/Capital  Beltway  Interchange  in 
Alexandria.  VA  to  the  MD-210/ 
Capital  Beltway  Interchange  in  Oxon 
HilL  MD.  Funding,  section  10  and  404 
Permits  and  CGD  Bridge  Permit. 
Fairfax  County,  VA;  Prince  George's 
County.  MD.  and  DC.  Due:  November 
01. 1991.  Contact:  David  C  Gamble 
(301)  962-2542. 
EISNo.  910314.  Final  EIS,  BLM.  AZ 
Safford  District  Land  and  Resource 
Management  Plan  Implementation. 
Graham.  Greenlee,  Cochise,  Pinal 
Pima  and  Gila  Counties,  AZ,  Due: 
October  15, 1991,  Contact  Cindy 
Alvarez  (602)  428-4040. 
EIS  No.  910315.  Final  EIS.  FHA,  MS, 
ADOPTION— Whites  Creek 
Watershed  Protection  and  Flood 
Prevention  Plan,  Funding,  Possible  404 
Permit  Webster  County,  MS.  Due: 
October  15, 1991.  Contact:  Roger 
Gilbert  (601)  965-^5460. 


The  US  Department  of  Agriculture. 

Fanners  Home  Administration  has 

ADOPTED  the  US  Department  of 

Agriculture,  Soil  Conservation  Service's 

FEIS  filed  with  the  Environmental 

Protection  Agency  on  9-5-88. 

EIS  No.  910316,  Final  EIS.  AFS.  CO. 
Hatchet  Park  Timber  Sale, 
Implementation,  Arapaho  National 
Forest,  Sulphur  Ranger  District  Grand 
County,  CO,  Due:  October  15, 1991. 
Contact:  Richard  P.  Caissie  (303)  887- 
3331. 

EIS  No.  910317.  Draft  EIS.  FHW.  NC 
US-220  Connecting  the  Star/Biscoe/ 
Candor  Bypass,  Improvement, 
Funding;  Right-of-Way.  Possible  COE 
Permit  Montgomery  and  Richmond 
County,  NC  Due:  October  28. 1991. 
Contact:  Nicholas  L.  Graf  (919)  85ft- 
4346. 

EIS  No.  910318.  Draft  EIS.  FHW.  NC 
Greensboro  Western  Urban  Loop 
Transportation  Improvement  from 
Lawndale  Drive  near  Cottage  Place  to 
1-85  South  near  Holden  Road, 
Funding.  Right-of-Way  Acquisition, 
and  COE  section  404  Permit,  Guilford 
County.  NC  Due:  October  28, 1991, 
Contact:  Nicholas  Graf  (919)  856-4346. 

EIS  No.  910319.  Draft  EIS.  FHW.  FL. 
Tampa  South  Crosstown  Expressway 
Extension,  1-75  to  SR  60  east  of  the 
Brandon  Area.  Improvement  Funding. 
Right-of-Way  and  section  404  Permit 
Hillsborough,  FL.  Due:  October  28. 
1991.  Contact:  Jennings  R.  Skinner 
(904)  681-7223. 

EIS  No.  910320,  Draft  EIS.  UAF.  NJ. 
Boeing  Michigan  Aeronautical 
Research  Center  (BOMARC)  Missile 
Site,  Radioactive  Contamination 
Clean-Up  Evaluation,  McGuire  Air 
Force  Base,  Plumsted  Township, 
Ocean  County,  NJ,  Due:  October  28, 
1991.  Contact  Sharon  Geil  (618)  256- 
5764. 

EISNo.  910321.  Final  EIS.  UMT.  TX, 
South  Oak  Cliff  Corridors  Transit 
Improvements  South  Oak  Cliff 
Communities  to  the  Dallas  Central 
Business  District  Funding,  COE 
section  404  Permit  Coast  Guard 
Bridge  Permit,  Special  Use  Permit 
Dallas  County,  TX.  Due:  October  15. 
1991,  Contact  Ken  U.  Mowll  (202) 
366-0096. 

Amended  Notices 

EIS  No.  910176.  Draft  EIS,  SFW.  CA. 
Stone  Lakes  National  Wildlife  Refuge 
Management  Plan,  Land  Acquisition 
and  Easement  Possible  COE  section 
10  and  404  Permits,  Central  Valley, 
Sacramento  County.  CA.  Due:  October 
15. 1991,  Contact:  Peter  Jerome  (916) 
978-442a  Published  FR  06-07-ei— 
Review  period  extended 
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EfS  No.  910219,  Draft  EIS.  BLM.  MT, 
Judith-Valley-Phillips  Comprehensive 
Resouroe  Management  Plan. 
Implementation,  Lewistown  District, 
Judith  Basin.  Fergos,  Petroleum, 
Phillips  and  Valley  Counties,  MT. 
Due:  December  15, 1991.  Contact:  Paul 
Petty  (202)  653-9931.  Published  FR  07- 
12-91 — ^Review  period  extended. 

EIS  No.  910310.  Revised  Draft  EFS.  NFS. 
MN,  Voyageurs  National  Park 
Wilderness  Recommendation, 
Designation,  Updated  Information,  St. 
Louis  and  Koochiching  Counties.  MN. 
Due:  November  05, 1991,  Contact:  Ben 
Clary  (218)  283-9821.  Published  FR  09- 
06-01 — Change  In  Agency  Contact. 

Dated:  September  10, 1991. 
WUliMn  D.  Dickenon. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-22108  Filed  9-12-91;  8:45  am] 

MLUNQCOM  CMO-SO-M 


[ER-FRL09M-2] 

Environmental  Impact  Statementa  and 
Regulationa:  AvanablOty  of  EPA 
Commenta 

Availabihty  of  EPA  comments 
prepared  August  26, 1991  Through 
August  30, 1991  pursuant  to  the 
environmental  Review  Process  (ERP), 
under  section  309  of  the  Qean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1991  (56  FR  14096).         ^ 

Draft  EISs 

ERP  No.  D-AFS-J65179-00  Rating  LO. 
Westside  Analysis  Area.  Multiple  Use 
Management  Plan,  Implementation. 
Wasatch-Cache  National  Forest  Summit 
County.  Utah  and  Uinta  County.  WY. 

Summary 

EPA  has  no  objections  to  the  proposed 
action.  ERP  No.  D-AFS-L67028-AK 
Rating  LO,  Kensington  Venture 
Underground  Gold  Mine  Project. 
Development,  Construction  and 
Operation,  Operating  Plan  Approval, 
NPDES,  section  10  and  404  Permits, 
Tongass  National  Forest,  Sherman 
Creek,  City  of  Juneau.  AK. 

Summary 

EPA  has  DO  objections  to  the  preferred 
alternative  (Alternative  B)  identified  in 
the  draff  EIS. 

ERP  No.  D-BLM-J65174-CO  Ratins 
EC2,  Gunnison  Resource  Area,  Resource 


Management  Plan,  ImpleBaentation, 
Montrose  District,  Hinsdale,  Ouray, 
Gunnison,  Saguache,  and  Montrose 
Counties.  CO. 

Summary 

EPA  believes  that  some  aspects  of 
Alternative  D  should  be  further 
evaluated  in  the  Final  EIS  for  the 
purpose  of  better  riparian  management. ' 
In  particular,  additional  aquatic  habitat 
protection  and  enhancement  of 
biodiversity  should  be  considered  with 
emphasis  on  Areas  of  Critical 
Environmental  Concern,  especially 
along  streams,  expansion  of  river 
corridor  protection  through  the 
provisions  of  the  Wild  and  Scenic  River 
Act.  and  further  limitations  on  livestock 
management  within  riparian  zones. 

ERP  No.  I>-SCS-C3e067-NY  Rating 
EC2,  Beaver  Brook  Watershed  Flood 
Control  Plan,  Funding  and 
Implementation,  Herkimer  County,  NY. 

Summary 

EPA  has  environmental  concerns 
about  the  proposed  project  because  of 
its  potential  impacts  to  wetlands  and 
mitigation  associated  with  the 
streambank  and  wetlands.  Additional 
information  is  required  in  the  Hnal  EIS 
to  address  these  issues. 

ERP  No.  D1-SCS-J39013-00  RaUng  3. 
Uintah  Basin  Unit  Expansion  Plan, 
Irrigation  Improvement,  Colorado  River 
Salinity  Control  nx)gram.  Funding. 
Uintah  and  Duchesne,  UT. 

Summary 

EPA  does  not  believe  that  the  DEIS 
adequately  assesses  potentially 
significant  environmental  impacts  of  the 
action.  Accordingly  the  DEIS  should  be 
significantly  revised  and  made  available 
for  public  comment  in  a  supplemental  or 
a  substantially  revised  DEIS. 

Final  ElSa 

ERP  No.  F-AFS-J65171-MT—L&B\ 
Fortine  Timber  Sales  and  Road 
Construction  Implementation,  Kootenai 
National  Forest,  Fortine  Ranger  District. 
Lincoln  County,  MT. 

Summary 

EPA  believes  that  the  modified 
preferred  alternative  is  environmentally 
preferrable  to  the  preferred  alternative 
in  the  DEIS  and  commends  Forest 
Service  efforts  to  address  EPA's 
concerns. 

ERP  No.  F-AFS-fesiTS-hfT-GTaveUy 
Sagebrush  Burning  Project, 
Implementation  Beaverhead  National 
Forest,  Madison  County,  MT. 

Summary 

EPA  remains  concerned  about 
potential  impacts  to  riparian  areas 


under  the  preferred  alternative.  Long 
term  management  plans  are  needed  for 
the  project  area. 

ERP  No.  F-AFS./65177-MT—T\iTkty 
Salvage  Timber  Sale  and  Road 
Construction,  Implementation,  Lewis 
and  Clark  Natoinal  Forest.  Judith  Ranger 
District,  Judith  Basin  County.  MT. 

Summary 

EPA  has  no  objection  to  the  Lewis  and 
Clark  Nationial  Forest's  preferred 
alternative. 

ERP  No.  F-CDB-C80011-NY— 
Rochester  City  School  Districts  Cartbage 
School  »8  Replacement  Project, 
Construction  and  Operation  New 
Information.  CDB  Grant.  City  of 
Rochester,  Monroe  County,  NY. 

Summary 

EPA  has  no  objections  to  the 
implementation  of  the  proposed  project. 

ERP  No.  F-FHW-F40307-WI—US  53 
Improvements,  Trego  to  Kent  Road. 
Funding  and  section  404  Permit 
Washburn  and  Douglas  Counties.  WL 

Summary 

EPA  continues  to  have  concerns  with 
regard  to  the  overall  wetland  and 
upland  habitat  loss. 

ERP  No.  F-FHW-L40167-AK— 
University  Avenue  Rehabilitation  and 
Widening.  College  Road  to  Parks 
Highway,  Funding,  Fairbanks,  North 
Star  Borough,  AK. 

Summary 

EPA  has  no  objections  to  the  preferred 
alternative. 

ERP  No.  FS-FHW-E40729-KY—VS  27 
and  US  68  Improvement  Rogers  Road  in 
Lexington  to  Parkway  Drive  in  Paris, 
Funding,  Bridge  Conslruction  Permit, 
North  Fork  Elkhom  Creek  and  Houston 
Creek  Bridge.  Fayette  and  Bourbon 
Counties,  KY. 

Summary 

EPA  has  no  objection  to  the 
implementation  of  this  project 

Other 

ERP  No.  RS-REA-A991B&-00—7  CFR 
part  1703;  Rural  Development:  Loan  and 
Grant  Program  (56  FR  36014). 

Summary 

EPA  supports  the  proposed  rule's 
requirement  for  submittal  of  general 
environmental  information  with  loan 
and  grant  applications  prior  to  project 
selection.  EPA  recommends  that  the 
final  rule  specify  that  environmental 
information  can  be  used  to  decline 
selection  of  applications  where 
appropriate. 
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Dated:  September  10. 1^ 
William  D.  Dicknwm. 

Deputy  Director,  Office  o, 
(FR  Doc.  91-22109  Filed 

aiUJNOCOOC  MM-aO-M 


ij  Federal  Activities. 
9il2-91: 9:45  am) 


(OPP-O034M;  FRL  3945-9  I 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting  -  Change  in  Agenda 

agency:  EnvironmentaP  Protection 
Agency  (EPA). 
actkmk:  Notice. 


summary:  In  the  Faderbl  Register  of 
Friday,  August  23, 1991  (56  FR  41843), 
notice  of  the  September  18, 1991, 
meeting  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentijcide  Act  (FIFRA) 
Scientific  Advisory  Parte)  (SAP)  was 
published.  Uoder  SUPPLEMENTARY 
INFORMATION  in  Agenda  item  number 
2,  pertaining  to  Hexacdnazole,  is  now 
deleted  and  all  other  information 
remains  unchanged. 
FOfl  FUMTHCR  mrORMAtlON  CONTACT: 

Robert  B.  Jaeger,  Desig  lated  Federal 
Official,  FIFRA  Scienli  ic  Advisory 
Panel  (H7509C),  Office  of  Pesticide 
Programs.  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW  ,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  821C,  CM  «2, 1921 
Jefferson  Davis  Highwi  y,  Arlington,  VA, 
703-557-4369  or  2244. 

D»»ed:  September  9, 19<  1. 
Linda ).  Fisher, 

Assistant  Administrator  f  t Pesticides  and 
Toxic  Substances. 

[FR  Doa  91-22071  Filed  9- 12-91:  8:45  am) 

BILLING  COOE  8SCO-50-F 


FEDERAL  MARITIME  COMMISSION 

Maryland  Port  Administration,  et  al.; 
Agreement(s)  Filed 


tim ; 


ippirg 


The  Federal  Marit 
hereby  gives  notice  of 
following  agreement(s) 
section  5  of  the  Shi 

Interested  parties  m 
obtain  a  copy  of  each 
Washington.  DC  Office 
Maritime  Commission, 
NW..  room  10325.  Interfested 
submit  comments  on  ei 
the  Secretary.  Federal 
Commission.  Washi 
within  10  days  after  th 
Federal  Register  in  w 
appears.  The  requirements 
comments  are  found  in 
46  of  the  Code  of  Fedeial 
Interested  persons  shojild 
section  before 


inglo 


h  ch 


commur  icating 


Commission 
he  filing  of  the 
pursuant  to 

Act  of  1984. 
y  inspect  and 
Agreement  at  the 
of  the  Federal 
1100  L  Street, 

parties  may 
ch  agreement  to 
Maritime 
n.  DC  20573, 
date  of  the 
this  notice 
for 
§  572.603  of  title 
Regulations, 
consult  this 
with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010896-009. 

Title:  Maryland  Port  Administration/ 
Moller  Steamship  Line,  Inc.  Terminal 
Lease  Agreement. 

Parties: 

Maryland  Port  Administration  (MPA); 

Moller  Steamship  Line,  Inc.  (Maersk). 

Synopsis:  The  proposed  amendment, 
filed  August  29, 1991,  would  extend  the 
lease  agreement  between  the  parties  by 
an  additional  thirty  days  beginning 
September  1, 1991,  pending  the  final 
negotiation  of  a  long  term  lease. 

Agreement  No.:  244-200262-004. 

Title:  Georgia  Ports  Authority  and 
Sagumex,  Marine  Terminal  Agreement. 

Parties: 

Georgia  Ports  Authority. 

Sagumex. 

Synopsis:  The  Agreement,  filed 
August  29, 1991,  provides  a  new  rate 
schedule  for  certain  terminal  activities 
between  the  Port  and  Sagumex. 

Agreement  No.:  224-200422-001. 

Title:  Virginia  International 
Terminals,  Inc./Concorde  Shipping.  Inc. 
Terminal  Agreement. 

Parties: 

Virginia  International  Terminals.  Inc. 
(VIT) 

Concorde  Shipping,  Inc.  (Concorde). 

Synopsis:  The  proposed  amendment, 
filed  August  30. 1991,  reestablishes  the 
term  of  the  agreement  by  providing  that 
its  three  (3)  year  term  commenced  on 
September  26, 1990  (in  lieu  of  October  1. 
1990).  This  date  (September  26th)  shall 
determine  "The  Agreement  Year", 
except  the  first  agreement  year  shall  be 
extended  to  December  26, 1991.  Each  of 
the  second  and  third  agreement  years 
shall  expire  on  September  26, 1992  and 
September  26, 1993  respectively. 

Agreement  No.:  224-200559. 

Title:  Tampa  Port  Authority/ Apollo 
Stevedoring  Company,  Inc.  Incentive 
Wharfage  Terminal  Agreement. 

Parties: 

Tampa  Port  Authority  (Authority). 

Apollo  Stevedoring  Company,  Inc. 
(Apollo). 

Synopsis:  This  agreement,  filed 
August  28, 1991,  is  a  wharfage  incentive 
agreement  wherein  the  Authority  will 
assess  reduced  wharfage  rates  to  Apollo 
Stevedoring  Inc.  on  shipments  of  paper 
waste,  subject  to  a  minimum  annual 
volume  of  4,000  net  tons.  The  term  of  the 
agreement  runs  through  August  19, 1992. 

Agreement  No.:  224-200560. 

Title:  Tampa  Port  Authority/Apollo 
Stevedoring  Co.  Terminal  Agreement. 

Parlies: 

Tampa  Port  Authority  ("TPA"), 

Apollo  Stevedoring  Company,  Inc. 
("Apollo"). 


Synopsis:  The  Agreement,  filed 
August  28. 1991.  provides  that  TPA  will 
assess  a  specified  incentive  wharfage 
rate  on  steel  billets  and  reinforcing  b  rs 
moved  through  TPA's  facilities  by 
Apollo. 

Dated:  September  9, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 

|FR  Doc.  91-22007  Filed  9-12^91;  8:45  amj 
aiUMQ  cooc  trao-oi-ii 


Security  for  the  Protection  of  the 
Public  Indemnlflcatton  of  Passengers 
for  Nonperf  onnance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Clipper  Cruise  Line.  Inc.  and  Clipper 
Adventure  Cruises,  Inc.,  Windsor  Bldg., 
7711  Bonhamme  Ave..  St.  Louis.  MO 
63105-1965. 

Vessel:  Society  Explorer. 

Dated:  September  9, 19S1. 
Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  91-22009  Filed  9-12-91;  8:45  amJ 

BILUNQ  CODE  (TSO-OI-M 


[Docket  No.  91-31] 

Actions  To  Address  Adverse 
Conditions  Affecting  United  States 
Carriers  In  the  United  States/People's 
Republic  of  China  Trade;  Availability  of 
Finding  of  No  Significant  Impact 

Upon  completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Information 
Resources  Management  has  determined 
that  Docket  No.  91-31  will  not -constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
national  Environmental  Policy  Act  1969, 
42  U.S.C.  4321  et  seq.,  and  that 
preparation  of  an  environmental  impact 
statement  is  not  required. 

In  Docket  No.  91-31,  the  Commission 
initiates  an  investigation  of  shipping 
conditions  in  the  United  States/Peoples 
Republic  of  China  Trade  ("PRC  Trade") 
under  the  Foreign  Shipping  Practices  Act 
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of  1988. 46  U.S.C.  app.  1710a.  This 
investigation  seeks  to  determine 
whether  conditions  exist  in  the  PRC 
Trade  which  adversely  affect  the 
operations  of  United  States  carriers  and 
which  do  not  exist  for  People's  Republic 
of  China  carriers  in  the  United  States. 

This  Finding  of  No  Significant  Impact 
("FONSI")  will  become  final  within  10 
days  of  publication  of  this  Notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  room  11101.  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001,  telephone  (202)  523-5725. 


By  the  Commission. 
JoMph  C.  Polking, 

Secretary. 

[PR  Doc.  91-22008  Filed  9-12^81;  6:45  am] 

MUmO  COOC  STW-OI-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(Z)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  081991  and  083091 


Nam*  of  acquiring  parton,  nama  o(  acquired  person,  nam*  ol  acquired  arttity 


PMNNo. 


Date 
terminated 


Cox  Enterprises,  Inc.,  VP  HoMrfgs,  Irtc.,  VP  Holdings.  Inc 

Southwest  Gas  Corporation,  ALLTEL  Corporation,  CP  National  Corporation 

Ashland  CX.  Inc.,  Digger  Limited,  Digger  Limltad - 

The  Sumey  Works,  Wondura  Products,  Inc.  Wondura  Products,  Inc 

Mylan  Latxxatories  Inc..  Dow  B.  Hickam,  Inc.,  Dow  B.  HicKam.  Inc 

Resource  Housing  of  America,  Inc..  American  Medical  Holdings,  Inc ,  Doctors  Marcy  HoapMal,  Lid. , 

Wainoco  Oil  Corporation,  Texaco,  Inc.,  Texaco  Exploration  and  Production  hw 

Close  Brother  Group  pic,  Crossiand  Savings  FSB,  Crossland  Premium  Funding,  Inc 

Telephone  and  OaU  Systems.  Inc  Voting  Trust  Oregon-5  Cellular  Corporation,  Oragon-5  Cellular  Corporation.... 

Mernll  Lynch  &  Co..  Inc..  Financial  Industries  Corporation,  Family  Life  Insurance  Company 

Attwoods  pie.  Jolana  Trust,  Enviro-Solutions,  Inc.,  Joby  Properties,  Inc 

Mitsubishi  Motors  Corporatiorv  Mitsubishi  Motors  Corporation,  Diamond-Star  Motors  Corporation. 

Century  Communications  Corp.,  Citizens  Utilities  Company,  Otizens  Cellular  Company.. 

Citizens  Utilities  Company,  Century  Communications  Corporation,  Century  Commontcatiorw  Corporation 

Voting  Trust-Hallmark  Cards,  Incorporated,  Voting  Tnjst-Hallmark  Cards,  Incorporated,  Jones  Crown  Partners 

Siemens  AktiengesaHachafL  A-C  Equipmertt  Service*  Corporation,  A-C  Equipment  Services  Corporation 

Amencan  Financial  Corporation,  McDonough  Caparton  Insurance  Group.  Inc.,  McDonough  Caperton  Insurance  Group,  Inc.. 

ALLTEL  Corporation,  Federal  Home  Loan  Bank  of  San  Francisco,  Federal  Home  Loan  Bank  of  San  Franciaco 

Landmark  Communication*,  Inc,  Gunter  SchaWach  QTIP  Tnist  EZ  Buy  EZ  Sell  Recycler  Corporation „ 

Cox  Enterpnses,  Inc.,  Gunter  Schaktach  QTIP  Trust.  EZ  Buy  EZ  Sell  Recycler  Corporation 

Landmark  Communicationa.  Inc.,  G.  SchaWach  Survivor's  Trust,  EZ  Buy  and  EZ  Sell  Recycler  Corporation ™, 

Cox  Enterprises,  Inc..  Q.  Schaklach  Survivor's  Trust,  EZ  Buy  and  EZ  Sell  Recycler  Corporation 

Carlisle  Companies  Incorporated,  Earl  M.  Chapman  and  Margery  C.  Chapman,  SiLile.  Incorporated 

McDonaki  &  Company  Investments,  Inc.,  Gradison  ft  Company  Incorporated,  Gradison  A  Company  Incorporated 

Burlington  Resources  Inc.,  Union  Texas  Petroleum  Corporation,  Union  Texas  P*trot*um  Holding*.  Inc. — 

Eaton  Corporatiorw,  Interlace  Systems.  Inc.,  Nematron  Corporation 

American  Express  Company,  LSS  HoWings  Corporation,  LSS  Holdings  Corporation 

Nippon  Life  Insurance  Company.  LSS  Holdings  Corporation,  LSS  Holdings  Corporation 

Shearson  Lehman  Hutton  Marcham  Banking  Portfolio  P.L.P,  LSS  Holdings  Corporation,  LSS  HoWing*  Corporation 

Koch  Industries,  Inc.,  SticWing  Adminsitratiekantoor  Lauwerecht,  SSM  Coal  North  Amenca.  Inc ™. 

American  Financial  Corporation.  The  Penn  Central  Corporation,  The  Penn  Central  Corporation . 

Portland  General  Corporation,  Bonneville  Pacific  Corporation,  Bonneville  Pacific  Corporatwn 

Burmah  Caslrol  pic,  Lindsay  D.  Dryden,  III,  Dryden  Oil  Company,  Inc 

Burmah  Castrol  pic.  UrxJsay  D.  Dryden,  Jr.,  Dryden  Oil  Company,  Inc : 

Regal  Communications  Corporation,  Synchronal  Group  Inc..  Synchronal  Group  Inc 

Oliver  L.  Fretter,  Fred  Schmid  Appliance  &  TV  Co.,  Fred  Schmid  Appliance  &  TV  Co 

Wartxirg.  Pincus  Investors,  LP.,  Homestead  Savings.  Homestead  Land  Devetopmant  Corporation...., 

TCW  Special  Placement*  Fund  II,  Certified  HoWing  Corporation.  Certified  HoWing  Corporation .'. 

Giant  Food  Inc.,  B.F.  Saul  Company,  B.F.  Saul  Real  Estate  Investnoent  Tojst 

State  Farm  Mutual  AutomobH*  Inaurance  Company,  John  Sinanjs.  Parts  ol  America.  Inc 

State  Farm  Mutual  AutomobM*  Insurance  Company,  Stylianos  Sinanis.  Parts  of  Amarica,  Inc _ 

Daughters  of  Charity  National  Haaffii  System,  Inc.  Incarnate  Word  Health  Swvic**,  Saint  Jo**ph  Hospital . 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Henee  A.  Horton. 
Contact  Representitives,  Federal  Trade 
Commission,  Premi  rger  Notification 
Office.  Bureau  of  C  jmpetition.  room  303, 
Washington.  DC  2C  j8a  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

[FR  Doc.  91-22079  Filid  9-12-9t;  8:45  am] 

BILUtKi  COOC  (TSO-OI-M 


(File  No.  882-32561 


Newtron 
ai.;  Proposed 
Analysis  to  Aid 


Products]  Company,  hnc,  et 
Conient  Agreemerrt  Witti 
Public  Comment 


agency:  Federal  T^ade 
ACTION:  Proposed 


SUMMARY:  In  settle!  nent 
violations  of  federa  1 
unfair  acts  and  pra  :tices 
methods  of  compel 
agreement,  accepted 
Commission  appro^  'a 
among  other  things 
and  its  principals  fiom 
representations  re; 
performance  chara^terist 
cleaning  product, 
competent  and  reliable 
substantiate  those 


DATES:  Comments 
or  before  Novembet 


Commission, 
donsent  agreement. 


of  alleged 
law  prohibiting 
and  unfair 
tion.  this  consent 
subject  to  final 
1.  would  prohibit 
an  Ohio  company 
making  any 
ing  the 

ics  of  any  air 
s  it  possesses 
evidence  to 
I  Jaims. 


1  nust  be  received  on 
12, 1991. 


ADDRESSES:  Comm  >nts  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FUNfTHER  INFOflMATtON  CONTACT: 
Joel  Winston,  FTC/S-4002,  Washington, 
DC  20580.  (202)  326Ul53. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  3(  Stat.  721. 15  U.S.C. 
46  and  \  2.34  of  thej  Commission's  Rules 
of  Practice  (16  CFRJ2.34].  notice  is 
hereby  given  that  tke  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  fmal  approval, 
by  the  Commission  has  been  placed  on 
the  public  record  fc  r  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  Views  will  be 
considered  by  the  Commission  and  will 
be  available  for  vm  section  and  copying 
at  its  principal  olVu  e  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Contaiqing  Consent  Order  to 
Cease  and  Desist 


,  Tra(  e 


The  Federal 
having  initiated  an 
certain  acts  and  practices 


Commission 
investigation  of 
of  Newtron 


Products  Co.,  Inc..  a  corporation, 
("Newtron").  and  Michael  S.  Duty  and 
Donald  G.  Attermeyer.  individually  and 
as  officers  and  directors  of  Newtron, 
hereinafter  referred  to  as  proposed 
respondents  or  respondents,  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  certain  acts  and 
practices  being  investigated. 

It  Is  Hereby  Agreed  By  and  between 
Newtron  Products  Co..  Inc.  by  its  duly 
authorized  officers  and  its  attorney. 
Michael  S.  Duty  and  Donald  G. 
Attermeyer.  individually  and  as  officers 
of  Newtron  and  their  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Newtron  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Ohio.  Newtron's  office  and  principal 
place  of  business  is  located  at  3874 
Virginia  Avenue.  P.O.  Box  27175. 
Cincinnati.  Ohio  45227-0175. 

2.  Michael  S.  Duty  is  Chief  Executive 
Officer  and  director  and  Donald  G. 
Attermeyer  is  President  and  director,  of 
Newtron.  Mr.  Duty  and  Mr.  Attermeyer 
formulate,  direct  and  control  the  acts 
and  practices  of  Newtron.  Mr.  Duty's 
and  Mr.  Attermeyer's  address  is  the 
same  as  Newtron's. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

4.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 


6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

7.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rufes,  the  Commission 
may,  without  further  notice  of  the 
proposed  respondent,  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondents'  addresses  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
maimer  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement  understanding. 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read  tfie 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  haa-been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  the  purposes  of  this  Order,  the 
following  definitions  apply: 

1.  The  terms  "air  cleaning  product"  or 
"product"  mean  any  product  equipment 
or  appliance  designed  or  advertised  to 
remove,  treat  or  reduce  the  level  of  any 
contaminant(s)  in  the  air. 

2.  The  terms  "indoor  air 
contaminant(s)"  or  "contaminant(s)" 
refer  to  one  or  more  of  the  following: 
Fungal  (mold)  spores,  pollen,  tobacco 
smoke,  household  dust  animal  dander 
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or  any  other  gaseous  or  particulate 
matter  found  in  indoor  air. 

I 

// /s  Ort/ermf  That  respondent 
Newtron  Products  Co.,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  o^icers,  and  Michael  S.  Duty  and 
Donald  G.  Attermeyer,  individually  and 
as  officers  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  labelling,  packaging, 
offering  for  sale,  sale  or  distribution  of 
the  Newtron  Electrostatic  Air  Cleaner 
(hereinafter,  "Air  Cleaner")  or  any 
substantially  similar  device,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  contrary  to  fact,  that 
scientific  tests  conducted  in  the  homes 
of  allergy  su^erers  prove  or  establish 
that  the  Air  Cleaner  or  device  removes 
94%  of  fungal  spores  or  100%  of  pollen 
from  the  air  people  breathe  under 
household  living  conditions. 

II 

//  is  Further  Ordered  That  respondent 
Newtron  Products  Co.,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Michael  S.  Duty  and 
Donald  G.  Attermeyer.  individually  and 
as  officers  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  conneciton  with  the 
advertising,  labelling,  packaging, 
offering  for  sale,  sale  or  distribution  of 
the  Air  Cleaner  or  any  other  air  cleaning 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defmed  in  the  Federal 
Trade  Commission  act,  do  forthwith 
cease  and  desist  from  misrepresenting  in 
any  manner,  directly  or  by  implication, 
the  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test  or  study. 

Ill 

It  Is  Further  Ordered  That  respondent 
Newtron  Products  Co.,  Inc..  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Michael  S.  Duty  and 
Donald  G.  Attermeyer,  individually  and 
as  officers  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  labelling,  packaging, 
offering  for  sale,  sale  or  distribution  of 
the  Air  Qeaner  or  any  other  air  cleaning 
product,  in  or  affecting  commerce,  as 


"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  any  performance 
characteristic  of  any  such  product 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  a  reasonable  basis  consisting 
of  competent  and  reliable  evidence, 
which  substantiates  the  representation. 
To  the  extent  such  evidence  consists  of 
tests,  experiments,  analysis,  research, 
studies  or  other  evidence  based  on  the 
expertise  of  professionals  in  the  relevant 
area,  such  evidence  shall  be  "competent 
and  reliable"  only  if  those  tests, 
experiments,  analyses,  research,  studies 
or  other  evidence  are  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  jrield  accurate 
and  reliable  results. 

B.  Representing,  directly  or  by 
implication,  that  any  air  cleaning 
product  will  perform  under  any  set  of 
conditions,  including  household  living 
conditions,  unless  at  the  time  of  making 
the  representation(s)  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  repre8entation(s) 
either  by  being  related  to  those 
conditions  or  by  having  been 
extrapolated  to  those  conditions  by 
generally  accepted  procedures. 

IV 

It  Is  Further  Ordered  That 
respondents,  their  successors  and 
assigns,  shall,  for  three  (3)  years  after 
the  date  of  the  last  dissemination  of  the 
representation  to  which  they  pertain, 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  or  its  staff  for  inspection 
and  copying: 

A.  All  materials  that  were  relied  upon 
by  respondent(s)  in  disseminating  any 
representation  covered  by  this  order 
and 

B.  All  reports,  tests,  studies,  surveys, 
demonstrations  or  other  evidence  in  any 
respondent's  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  upon 
which  the  respondent  relied  for  such 
representation,  including  complaints 
from  consumers. 


It  Is  Further  Ordered  That  respondent 
Newtron  shall  distribute  a  copy  of  this 
order  to  each  of  its  operating  divisions, 
to  each  of  its  managerial  employees,  and 
to  each  of  its  officers,  agents, 
representatives  or  employees  engaged  in 
the  preparation  or  placement  of 


advertising  or  other  sales  materials 
covered  by  this  order  and  shall  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  this 
order. 

VI 

//  Is  Further  Ordered  That 
respondents  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporate 
respondent  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
order. 

vn. 

//  Is  Further  Ordered  That  for  a  period 
of  ten  (10)  years  from  the  date  of  service 
of  this  order,  each  of  the  individual 
respondents  named  herein  shall 
promptly  notify  the  Commission  in  the 
event  of  the  discontinuance  of  his 
present  business  or  employment  and  of 
each  affiliation  with  a  new  business  or 
employment.  Each  such  notice  shall 
include  the  individual  respondent's  new 
business  address  and  a  statement  of  the 
nature  of  the  business  or  employment  in 
which  said  respondent  is  newly  engaged 
as  well  as  a  description  of  said 
respondent's  duties  and  responsibilities 
in  connection  with  the  business  or 
employment.  The  expiration  of  the 
notice  provision  of  this  paragraph  shall 
not  affect  any  obligation  arising  under 
this  order. 

VIU 

//  Is  Further  Ordered  That 
respondents  shall,  within  sixty  (60)  days 
after  service  upon  it  of  this  order  and  at 
such  other  times  as  the  Commission  may 
require,  Rle  with  the  Commission  a 
report,  in  tvriting,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  the  requirements  of  this 
order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  a  consent  agreement  to  a 
proposed  order  from  Newtron  Products 
Company,  Inc.,  a  corporation,  and 
Michael  S.  Duty  and  Donald  G. 
Attermeyer,  individually  and  as  officers 
and  directors  of  said  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days. 
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the  Commission  will  again  review  the 
agreement  and  theicomments  received 
and  will  decide  wljether  it  should 
withdraw  from  the- agreement  or  make 
final  the  proposed  order. 

The  complaint  a4ainst  proposed 
respondents  charges  that  they  engaged 
in  deceptive  practices  in  the  advertising 
and  sale  of  the  Newtron  Electrostatic 
Air  Cleaner  ("Air  Cleaner"),  an  air  filter. 
The  challenged  practices  concerned 
representations  regarding  tests  of  the 
ability  of  the  Air  deaner  to  remove 
pollen  and  fungal  ^res  (mold)  from  the 
air. 

Paragraphs  Fivelthrough  Seven  of  the 
complaint  concern  representations  in 
advertising  that  the  Air  Cleaner  removes 
94%  of  fungal  spores  and  100%  of  pollen 
from  the  air  people  breathe  under 
household  living  conditions,  and  that 
through  these  ads  proposed  respondents 
represented  that  th  ey  possessed  a 
reasonable  basis,  consisting  of 
competent  and  reliable  scientiHc 
evidence,  in  suppoti  of  those  claims.  The 
Complaint  charges  that  the  tests  relied 
upon  by  proposed  espondents  were  not 
competent  and  reli  )ble  to  substantiate 
those  representations  and  thus  the  claim 
that  proposed  respondents  possessed  a 
reasonable  basis  f*r  their  representation 
was  false. 

Paragraphs  Eighj  and  Nine  of  the 
complaint  concern  [representations  in 
advertising  that  scientific  studies 
conducted  in  the  homes  of  allergy 
the  Air  Cleaner 
gal  spores  and  100% 
ir  people  breathe 
nditions.  According 
e  studies  in  homes  of 
ied  on  by 
so  prove.  Thus 
ts'  claim  that  tests 
tations  was  false. 


IMI 


sufferers  prove  th; 
removes  94%  of 
of  pollen  from  the 
under  household  c 
to  the  complaint,  t 
allergy  sufferers  n 
respondents  do  nol 
proposed  respond 
prove  their  repress 

The  proposed  oriler  is  designed  to 
prevent  recurrence  of  the  violations. 
Part  I  of  the  proposed  order  would 
prohibit  proposed  respondents  from 
representing,  contnary  to  fact,  that 
scientific  tests  conducted  in  the  houses 
of  allergy  suffers  prove  that  the  Air 
Cleaner  or  any  substantially  similar 
of  fungal  spores 
I  from  the  air  people 
lehold  conditions. 
ie  order  contain 
IS.  Part  11  of  the 
ild  prohibit 
nection  with  the 
advertising  or  salejof  any  air  cleaning 
product  from  misrepresenting  the 
contents  or  resultsjof  any  test  or  study. 
Part  III  of  the  proposed  order  would 
prohibit  proposed  respondents,  in 
connection  with  the  advertising  or  sale 
of  any  air  cleaning!  product,  from 
representing  any  pjerformance 


device  removes  94f 
and  100%  of  poller 
breathe  under  houi 
Parts  II  and  III  of  tl 
fencing-in  provision 
proposed  order  wc 
respondent,  in  cor 


characteristic  of  the  product,  or  its 
ability  to  perform  under  any  type  of 
conditions,  unless  it  possessed  a 
competent  and  reliable  basis  in  support 
of  the  representation. 

The  remainder  of  the  proposed  order 
contains  standard  implementing 
provisions.  Part  IV  requires  proposed 
respondents  to  maintain  certain  records 
for  3  yers;  Part  V  requires  notice  to 
relevant  employees  concerning  the 
existence  of  the  order;  Part  VI  requires 
notice  to  the  Commission  of  any 
corporate  change  affecting  compliance 
obligations;  Part  VII  requires  notice  to 
the  Commission  of  any  change  in 
employment  of  an  individual 
respondent;  and  Part  VIII  requires  the 
filing  of  compliance  reports. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  ofRcial  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  91-22078  Filed  9-12-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  ttM  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary  publishes  a  hst  of  information 
collecticHis  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  HHS  Procurement-Solicitation  and 
Contracts — Existing.  No  change— 0990- 
0115— Sohcitation  and  contract 
documents  are  used  in  the  procurement 
process.  Respondents  to  solicitations 
and  contract  awardees  are  subject  to 
information  collection  requirements 
needed  for  individual  procurements. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses;  Annual  Number  of 
Respondents:  9014;  Frequency  of 
Response:  one  time;  A  verage  Burden  per 
Response:  248.54  hours;  Estimated  Total 
Annual  Burden:  2,240,326  hours;  OMB 
Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 


by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  an^ecommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
room  3208.  Washington,  DC  20503. 

Dated:  September  4. 1991. 
fames  F.  Trkkett, 

Deputy  Assistant  Secretary  for  Management 
and  A  cquisilion. 

[FR  Doc.  91-22063  Filed  9-12-91;  8:45  am) 
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Administration  on  Aging 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

This  notice  amends  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  by  removing  the 
Administration  on  Aging  (Chapter  DC] 
from  Part  D,  the  OfRce  of  Human 
Development  Services,  and  establishing 
a  new  Part  B.  entitled  Administration  on 
Aging.  In  addition,  the  Administration 
on  Aging  is  undergoing  internal 
organizational  change 

This  organizational  change  will 
establish  within  the  Administration  on 
Aging  an  Office  of  PoUcy  Coordination 
and  Analysis  (OPCA),  an  Office  of 
External  Affairs  (OEA).  and  an  Office  of 
Field  Operations  (OFO);  rename  the 
Office  of  Management  and  Policy  as  the 
Office  of  Administration  and 
Management  (0AM);  eliminate  the 
existing  two  Divisions  within  the  Office 
of  Management  and  Pohcy — the 
Division  of  PoUcy.  Planning  and 
Administration  and  the  Division  of 
Technical  Information  and 
Dissemination;  eliminate  the  existing 
divisions  within  the  Office  of  Program 
Development  (OPD) — the  Division  of 
Research  and  Demonstrations  and  the 
Division  of  Training  and  Development; 
and  establish  within  OPD  the  following 
two  Divisions:  (1)  A  Division  of 
Research,  Demonstration  and  Training 
and  (2)  a  Division  of  Dissemination  and 
Utilization. 

This  organizational  structure  is 
proposed  to  enable  the  Administration 
on  Aging  to  respond  more  effectively  to 
the  demands  of  their  broad  ranging 
program  responsibilities. 

The  changes  are  as  follows: 

1.  Delete  Chapter  D.  section  E., 
Administration  on  Aging,  in  its  entirety; 

2.  Delete  Chapter  DD,  section  F.. 
Regional  Office  on  Aging,  in  its  entirety: 
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3.  Delete  Chapter  DG  in  its  entirety: 

4.  Establish  Part  a  entitled 
Adniinistration  on  a^ng.  as  fdUows: 

Chapter  B 

Admiiustration  on  Aging 

B.OO    Mission 
B.IO    OrganizAtion 
B.20    Functions 

B.OO  Mission.  The  Administration  on 
Aging  (AoA)  is  the  principal  agency 
designated  to  carry  out  the  provisions  of 
the  Older  Americans  Act  (OAA)  of  1965. 
as  amended.  Advises  the  Secretary. 
Department  components  and  other 
Federal  Departments  and  Agencies  on 
the  characteristics,  drcumstances  and 
needs  of  older  people  and  develops 
policies,  plans  and  programs  designed  to 
promote  their  welfare.  Administers  a 
program  of  formula  grants  to  States  to 
establish  State  and  community  programs 
for  older  persons  under  title  in  of  the 
Act  (45  CFR  part  1321].  Administers  a 
program  of  grants  to  Indians.  Alaskan 
Natives  and  Native  Hawaiians  to 
estabhsh  programs  for  older  Native 
Americans  under  title  VI  of  the  Act  {45 
CFR  part  1328).  Provides  poKcy  and 
procedural  direction,  advice  and 
assistance  to  States  and  Native 
American  grantees  to  promote  the 
development  of  State  and  Native 
American  administered,  community- 
based  systems  of  comprehensive  social 
services  for  older  persons.  Approves  or 
disapproves  State  and  Native  American 
plans.  Responsible  for  program 
management.  Administers  programs  of 
training,  research  and  demonstration 
under  title  IV  of  the  Act. 

Serves  as  lead  agency  within  the 
Department  on  all  issues  concerning 
aging.  Advocates  for  the  needs  of  older 
persons  in  Departmental  program 
planning  and  policy  development. 
Develops  standards,  issues,  best 
practice  guidelines;  disseminates 
information;  provides  technical 
assistance;  and  initiates  policy  related 
to  services  provided  to  older  persons 
funded  by  the  Department. 

B.JO  Organization.  The 
Administration  on  Aging  is  headed  by 
the  Commissioner  on  Aging  and  consists 
of: 

Office  of  the  Commissioner 
Office  of  Policy  Coordination  and 

Analysis 
Office  of  External  Affairs 
Office  of  Administration  and 

Management 
OfBce  of  Field  Operations 
Office  of  Program  Development 
Division  of  Research.  Demonstration 

and  Training 
Division  of  Dissemination  and 

Utilization 


Office  of  State  and  Community 
Programs 
Division  of  Program  Management  and 

Analysis 
Division  of  Community  Based  Systems 
Implementation 
Off)ce  for  American  Indian,  Alaskan 
Native  and  Native  Hawaiian 
Programs. 
Regional  Offices  on  Aging 

B.20.  Functions.  The  functions  of  the 
Administration  on  Aging  are  described 
below: 

A.  Office  of  the  Commissioner  (BA) 

The  Office  of  the  Commissioner 
serves  as  the  focal  point  for  Older 
Americans  Act  (OAA)  programs  through 
the  development,  coordination  and 
administration  of  those  programs 
nationwide.  Serves  as  the  effective  and 
visible  advocate  within  the  Federal 
government  to  assure  the  rights  and 
entitlements  of  the  elderly.  Conducts 
active  public  education  of  officials, 
citizens,  and  the  aged  to  assure  broad 
understanding  of  the  needs  and 
capabilities  of  the  aged. 

Sets  national  pohcies,  establishes 
national  priorities,  assures  policy 
consistency,  and  directs  plans  and 
programs  conducted  by  the 
Administrati(»  on  Aging  (AoA).  Advises 
the  Secretary,  DHHS  agencies,  and 
other  Federal  departments  and  agencies 
on  the  characteristics,  circumstances, 
and  needs  of  dder  people  and  on 
policies,  {dans  and  programs  designed  to 
promote  their  welfare.  The  Deputy 
Commissioner  is  the  Commissioner's 
primaary  associate  in  carrying  out  the 
missi(Hi  of  the  agency. 

Serves  as  an  advocate  for  older 
people  with  voluntary  and  private 
organizations.  Collaborates  with  other 
Federal  agencies  to  assist  older  persons 
by  the  development  of  interagency 
agreements  which  are  then  implemented 
by  the  appro]n*iate  technical  divisions. 
Coordinates  pint  interests  and  initation 
of  projects  with  other  Federal  agencies 
and  other  levels  of  government  Provides 
close  liaison  with  the  Federal  Council  on 
Aging,  and  other  Federal  committees 
focused  on  the  aging.  Works  with 
national  aging  organizations, 
professional  societies,  universities,  and 
academic  organizations  to  identify 
mutual  interests  and  plan  voluntary  and 
funded  approaches.  Assures  af&rmative 
action  throughout  the  Aging  Network. 

Stimulates  and  coordiiates  AoA 
international  activities  in  research, 
training,  and  technical  assistance:  and 
coordinates  AoA  international  activities 
with  Departmental  units  concerned  with 
international  affairs.  Cooperates  with 
multilateral  international  agencies,  such 
as  the  United  Nations,  in  planning  and 


participating  in  international 
conferences  and  meetings.  Arranges  for 
visits  of  personnel  interested  in  aging 
from  other  nations  and  assists  U.S. 
personnel  in  arranging  visits  to  other 
countries. 

B.  Office  of  Policy  Coordination  and 
Analysis  (BB) 

Analyzes  and  interprets  issues  related 
to  AoA  program  poHcy;  develops  and 
interprets  AoA  goals,  priorities,  and 
strategies:  performs  statistical  analyses 
related  to  the  aging:  manages  a  program 
for  the  collection  and  analysis  of 
demographic  and  socio-economic 
information  related  to  the  aging.  AH 
functions  are  performed  with 
appropriate  input  from  the  AoA  units 
with  subject  matter  responsibility. 

Conducts  policy  studies  on  a  wide 
range  of  issues  affecting  AoA  programs 
and  the  elderly;  solicits  policy  and 
strategy  input  from  a  wide  spectrum  of 
organizations  concerned  with  the  aging. 
Prepares  the  AoA  long  and  short  range 
plans;  provides  interpretation  and 
guidance  for  implementation  of  these 
plans  to  all  AoA  tmits;  and  reviews  all 
new  and  changed  policy  dociunents  for 
consistency  widi  AoA  long  range  goals 
and  strategies.  Coordinates  with  the 
Office  of  the  Commissioner  and  all  AoA 
units,  and  Departmental  staff  offices  on 
policy,  planning  and  evaluation  issues 
and  development. 

Coordinates  with  the  Office  of 
Administi^tion  and  Management  in  that 
Office's  translation  of  the  long  and  short 
range  plans  into  procedural  guidance  for 
AoA  units  concerning  performance 
appraisal  planning,  work  planning  and 
budget  preparation.  By  means  of  this 
system,  coordinates  the  development  of 
implementation  strategies  and 
subsidiary  plans  as  well  as  processes 
for  monitoring  progress  toward  stated 
objectives. 

Develops  AoA  plans  and  priorities  for 
evaluation  of  programs,  %vith  subject 
matter  input  from  appropriate  units. 
Manages  contracting  for  mandated 
evaluation  projects  and  performs 
intramural  evaluation  studies.  Prepares 
reports  of  the  results  of  program  and 
impact  evaluations  conducted  by  and 
for  AoA,  with  technical  input  from  other 
AoA  units. 

Provides  technical  assistance  to  the 
Central  and  Regional  Offices,  State  and 
Area  Agencies  on  Aging,  and  other 
organizations  on  their  statistical  data 
needs,  uses  of  data,  and  methods  of 
collecting  the  data:  maintains  a 
knowledge  of  data  generated  by  a  wide 
range  of  organizations:  provides  liaison 
with  die  Federal  Task  Force  on  Aging 
Statistics;  in  support  of  planning  and 
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program  requirements  performs  routine 
and  special  analyses  a  data  for  AoA 
offices,  other  Federal  qnd  non-Federal 
organizations,  and  thejgeneral  public. 

Assesses  the  need  f(^r,  develops 
strategies  and  prioritids  about,  and 
conducts  activities  for  the  development 
of  adequate  knowledgi '.  for  improving 
the  circumstances  of  o  der  people. 

C.  Office  of  External  Affairs  (BX) 

Coordinates  all  iiais  m  activities  with 
outside  groups,  other  t  lan  grantee/ 
contractors  and  profes  sional 
organizations.  Managgs  the  public 
education,  and  legislaiive  development 
functions. 

Develops  legislative  proposals, 
drawing  on  appropriate  subject  matter 
input  from  other  AoA  mits.  Develops 
testimony,  backgrounc  statements,  and 
other  policy  document  i  for  use  by  the 
Commissioner  in  activ  ties  related  to 
legislation.  In  coordini  tion  with  OS 
legislative  staff  analyz  es  proposed  and 
enacted  legislation  related  directly  or 
indirectly  to  the  older  )eople.  including 
those  directly  impactii  g  the  Older 
Americans  Act.  Throu  {h  an  automated 
legislative  information  system  tracks 
bills  related  to  the  agii  ig  and  keeps 
appropriate  AoA  units!  informed  of 
status  of  legislation  within  their 
responsibility.  Develo|  is  and  issues 
status  reports  regardir  g  key  legislative 
developments  to  headi  juarters  and 
Regional  Office  staff  a  id  the  network  of 
State  and  Area  Agenc  es  on  Aging. 

Develops  and  distriliutes  publications 
and  audiovisual  materials  about  older 
people  and  prepares  a  id  issues 
brochures,  fact  sheets,  news  releases, 
exhibits  and  films  on  I  le  needs  and 
concerns  of  older  pers  ans  and  measures 
to  improve  the  circumi  tances,  available 
services,  and  environr  lent  for  the  older 
population. 

Prepares  speeches  f  )r  the 
Commissioner  and  other  AoA  officials 
representing  the  Comr  lissioner. 
Develops  and  implemc  nts  a  public 
education  strategy  for  AoA  in  response 
to  the  Commissioner's  initiatives  and 
goals.  Represents  Ao/  in  activities 
involving  print  and  broadcast  media. 

Edits  and  produces  he  Aging 
Magazine  aimed  at  pn  ifessionals  and 
constituents  in  the  fiel  i  of  aging. 
Develops  special  infoi  nation  campaigns 
to  inform  older  people  and  the  general 
public  about  issues,  pioblems  and 
benefits  important  to  dlder  people. 
Fosters  the  annual  Olaer  Americans 
Month,  and  plans  and  coordinates  other 
ceremonies  and  celebi  ations  related  to 
the  elderly.  Prepares  tjie  AoA  Annual 
Report  to  the  Congress  and  the 
President  and  other  re  ports  such  as 
"Developments  In  Agi  ig". 


IMI 


Responds  to  written,  phone  and 
personal  inquiries  from  all  sources 
dealing  with  services  and  needs  of  the 
aging.  In  emergency  situations,  refers 
individuals  or  families  to  the 
appropriate  State  and/or  Area  Agency 
on  Aging  for  assistance  in  meeting  the 
needs  of  the  older  person. 

D.  Office  of  Administration  and 
Management  (BE) 

Advises  the  Commissioner  in  the 
areas  of  internal  administration  and 
management  of  AoA.  In  response  to  the 
Federal  law,  regulations  and 
Departmental  policies  and  instructions, 
provides  leadership,  policies  and 
procedures  for  effective  and  efficient 
management  through  AoA,  including 
such  areas  as:  Budget,  finance,  grants 
management,  personnel,  procurement, 
material  and  facilities  management, 
management  systems,  inform.ition 
resources  management  and  similar 
administrative  facilitation  services. 
Conducts  management  analysis  and 
systems  development  activities  for  AoA. 
Provides  technical  assistance  and 
guidance  to  Central  and  Regional  Office 
units  in  the  development, 
implementation  and  maintenance  of 
administrative  systems. 

Plans,  organizes  and  conducts  surveys 
and  management  reviews  of 
administrative  processes  and  functions 
in  AoA  units.  Serves  as  the  principal 
AoA  staff  examining  the  AoA 
organization.  Studies  structural, 
financial  and  management  problems  of 
particular  interest  to  the  Commissioner. 
Conducts  studies  and  makes 
recommendations  on  the  integration  of, 
automated  information  system 
capabilities  into  AoA  administrative 
and  programmatic  activities.  Acts  as 
liaison  with  ASMB  in  coordinating 
preparation  of  organizational  proposals 
requiring  Secretarial  approval  and 
maintains  official  organization  files  for 
AoA.  Analyzes,  recommends  action  on, 
and  prepares  formal  program, 
administrative  and  personnel 
delegations  of  authority  for  the 
Commissioner.  Develops  and  circulates 
administrative  instructions  and 
procedures. 

Provides  or  coordinates  all 
Headquarters  management  support 
services,  including  personnel,  contracts 
and  grants,  budget  formulation  and 
execution,  financial  management, 
document  and  assignment  control 
system,  administrative  services,  and 
information  resources  management. 

Prepares  budget  presentations  for  use 
at  the  Departmental.  Office  of 
Management  and  Budget,  and 
Congressional  levels.  Formulates  budget 
in  accordance  with  Departmental 


guidelines  and  instructions.  Exercises 
funds  control  for  all  formula  grant, 
discretionary  grant  and  contract,  and 
salary  and  expense  accounts.  Processes 
AoA  fiscal  documents  required  to  make 
and  manage  grants  and  contracts  and 
tracks  financial  status  of  all  AoA 
program  and  salary  and  expense  funds. 
Based  on  Departmental  formula  and 
discretionary  grants  management 
policies  and  procedures,  controls 
administrative  accounting, 
reprogramming  of  formula  grant  funds, 
and  discretionary  grants  management 
and  processing  under  the  OAA.  Is 
responsible  for  consultant  services 
review  as  prescribed  by  the  General 
Administrative  Manual  chapter  8-15. 

Provides  administrative  support  for 
the  Central  and  Regional  Office  Merit 
pay  and  employee  appraisal  systems  in 
accordance  with  Department  policy,  and 
assists  the  Commissioner  and  other 
AoA  units  in  implementing  these 
systems.  Provides  administrative 
support  for  the  Central  and  Regional 
Office  merit  pay  pool,  and  coordinates 
the  granting  of  incentive  awards. 

Analyzes  organization  and  functions 
in  AoA,  recommends  changes  for  more 
effective  mission  accomplishment,  and 
develops  staffing  plans.  Develops  space 
utilization  and  communication  plans, 
supervises  timekeeping  and  payroll 
functions  and  maintains  general  liaison 
with  personnel,  management  analysis 
and  administrative  services  offices  at 
the  Departmental  levels.  Plans  and 
manages  the  internal  AoA  staff 
development  activity.  Assures  equal 
employment  opportunity  within  the 
Central  Office  of  AoA.  Serves  as  a 
central  contact  for  responding  to 
requests  for  administrative  services. 
Translates  the  long  and  short  range 
plans,  and  other  policy  and  strategy 
directives,  into  guidance  for  AoA  units 
concerning  performance  appraisal 
planning,  budget  preparation,  and  other 
resource  management  systems.  By 
means  of  this  system,  coordinates  the 
development  of  program  strategies  and 
subsidiary  plans  with  all  resource  and 
personnel  management  processes  and 
ensures  the  necessary  initiatives  in 
training,  position  descriptions, 
performance  plans,  equipment  and 
space,  software  development,  etc. 
Works  with  the  Office  of  Policy 
Coordination  and  Analysis  in  the 
formulation,  review  and  reporting  of 
operational  objectives. 

Develops  and  oversees  administrative 
management  policy  and  guidelines  for 
AoA  Headquarters  and  Regional 
Offices,  including  ensuring  compliance 
with  Departmental  regulations,  IG  and 
GAO  directives,  and  ethioal  and 
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financial  integrity  standards, 
particularly  including  the  Federal 
Managers'  Financial  Integrity  Act 
(FMFIA).  Analyzes  all  policy,  planning 
and  legislative  documents  and 
determines  their  impact  on  personnel 
and  resources  management;  issues 
instructions  to  all  AoA  managers 
concerning  their  impact  on 
administrative  management.  Serves  as 
the  communications  center  for  the 
Agency,  ensuring  that  issues  requiring 
the  attention  of  the  Commissioner, 
Deputy  Commissioner  or  AoA  Executive 
Staff  are  developed  on  a  timely  and 
coordinated  basis.  Monitors  the 
response  of  other  AoA  units  in 
developing  necessary  documents  for  the 
Commissioner's  review,  and  provides 
assistance  to  staff  on  the  content  and 
style  of  special  assignments.  Operates 
the  agency-wide  correspondence  and 
assignment  tracking  and  control  system 
and  provides  technical  assistance  on 
standards  for  control  of  correspondence 
and  memoranda.  Manages  the  clearance 
system  and  reviews  documents  for 
consistency  with  the  Commissioner's 
and  the  Secretary's  assignments, 
previous  decisions  on  related  matters, 
and  editorial  standards.  Refers 
unprecedented  policy  questions  to  the 
Office  of  Policy  Coordination  and 
Analysis.  Provides  liaison  with  the 
Executive  Secretariats  in  the  OfHce  of 
the  Secretary  and  in  other  Departmental 
units  on  AoA  program  and  policy 
matters  as  well  as  special 
administrative  matters. 

Is  responsible  for  reviewing  requests 
for  information  under  the  Freedom  of 
Information  Act  and  arranging  for 
appropriate  responses  to  the  requests. 

Manages  the  Information  Resources 
Management  system  for  AoA  and 
develops  plans,  standards  and 
procedures  related  to  it.  Provides 
guidance  and  technical  assistance  on  all 
components  of  the  system  and 
coordinates  the  preparation  of  manuals 
and  policy  issuances  required  to  meet 
the  instructional  and  informational 
needs  of  users  of  the  system.  Represents 
AoA  on  IRM  and  outside  ADP  groups. 

E.  Offlce  of  Field  Operations  (BF) 

Responsible  for  overseeing  the 
activities  of  the  ten  Regional  OfHces  of 
AoA  in  the  execution  of  their 
responsibilities.  Operational  contacts 
between  AoA  Central  and  Regional 
Offices  are  through  the  Office  of  Field 
Operations. 

Issues  substantive  operating 
procedures  to  guide  Regional  staff  of 
AoA  in  the  conduct  of  their 
responsibilities;  establishes  standards 
for  PMRS  and  EPMS  plans  in  the 
Regional  Offices:  regularly  assesses  the 


performance  of  AoA  Regional  Office 
staff  against  the  established  standards. 
In  consultation  with  the  Division  of 
Administrative  Services,  AoA.  and  the 
Office  for  Civil  Rights,  OS.  provides 
guidance  to  AoA  Regional  staff  on  a 
variety  of  management  issues  relating  to 
such  areas  as  civil  rights,  minority 
contracting,  age  discrimination  and 
regulations  about  the  handicapped. 

Maintains  information  on  the 
professional  development  and  technical 
capacity  of  Regional  staff,  and  identifies 
training  needs  and  recommends  training 
courses  to  assure  an  AoA  Regional  staff 
capacity  for  responding  to  emerging 
program  and  management  demands. 

Provides  day-to-day  guidance  on  all 
program  and  administrative 
management  activities  for  which  the  10 
AoA  Regional  Offices  are  responsible. 
Determines  Regional  staff  training 
needs.  Determines  support  and  resource 
levels  of  Regional  AoA  staff. 

Coordinates  with  senior  executives  in 
other  DHHS  and  other  Departmental 
agencies  to  assure  execution  of  the 
Regional  AoA  mission.  Coordinates  with 
other  AoA  headquarters  Office  Heads  to 
ensure  that  clear  and  consistent 
guidance  is  given  to  the  Regional 
Offices,  and  that  Regional  questions  and 
problems  are  addressed  expeditiously 
and  effectively.  In  event  of  conflicting 
demands  on  Regional  staff,  decides 
priorities  and  coordinates,  as  necessary, 
with  other  senior  AoA  and 
Departmental  executives. 

F.  O^ice  of  Program  Development  (BP) 

Conducts  activities  for  the 
development  of  adequate  knowledge  for 
improving  the  circumstances  of  older 
people.  Develops  a  knowledge  base  for 
pohcy  decisions  and  program 
development  and  coordination  through 
support  of  a  wide  range  of  research, 
demonstration,  and  training  activities. 
Elicits  new  knowledge  and  techniques  to 
improve  the  circumstances  of  older 
Americans. 

Promotes  coordination  of  research, 
demonstration,  and  training  activities. 
Prepares  the  platuiing  documents  for, 
and  coordinates  the  development  of,  the 
annual  discretionary  funds  program 
announcement.  Oversees  the  grant  and 
contract  activities  designed  to  carry  out 
research,  demonstration,  and  training 
activities,  and  develops  AoA  policies 
and  criteria  for  monitoring  grants  and 
contracts  supported  through  OPD. 
Assesses  results  of  these  activities  to 
develop  utilization  strategies. 

Implements  strategies  for  improving 
the  quality  of  facilities,  programs,  and 
services  for  the  nation's  older 
population.  Maintains  information  on 
programs  in  other  Federal  agencies  and 


national  voluntary  agencies  which  have 
potential  for  relating  to  these  strategies. 
Collects  and  disseminates  information 
related  to  problems  of  the  aged  and 
aging. 

F.l.  Division  of  Research, 
Demonstration  and  Training  (BPl). 
Administers  the  programs  of  research, 
demonstration  and  training  authorized 
under  title  IV  of  the  OAA.  including 
proposing  strategies,  developing  concept 
papers  and  carrying  out  all 
implementation  activity  for  the  program. 
Provides  technical  input  for 
Congressional  and  budget  presentations 
related  to  the  research  and 
demonstration  program.  Evaluates 
research,  demonstration  and  training 
grant  and  contract  proposals, 
recommends  approval/disapproval, 
monitors  progress,  gives  technical 
guidance  to  and  evaluates  the 
performance  of  grantees  and 
contractors.  Through  the  Office  of  Field 
Operations,  provides  technical  direction 
to  the  Regional  Office  in  their  guidance 
and  monitoring  of  sub-national  research 
and  demonstration  grantees  and 
contractors.  Analyzes  and  interprets 
project  results  and  recommends 
technical  applications.  Promotes 
coordination  of  research  and 
demonstrations  with  other  national, 
regional  and  local  programs  related  to 
aging. 

Within  overall  AoA  strategy  and  long 
range  plans,  conducts  continuing  studies 
and  periodic  reviews  of  manpower 
needs  and  resources  in  the  field  of  aging. 
Plans  and  assesses  AoA's  activities  to 
assure  trained  staff  for  programs  serving 
older  Americans.  Develops  and 
monitors  a  national  plan  for  increasing 
these  resources,  and  prepares  reports 
thereon  for  the  Administration  on  Aging, 
the  Federal  Council  on  Aging,  the  Office 
of  the  Secretary.  DHHS.  the  President 
and  the  Congress. 

Administers  a  program  through  grants 
and  contracts  for  developing  curricula 
and  providing  training  related  to 
preparation  for  professional,  teaching, 
research,  and  paraprofessional  careers 
in  the  field  of  aging.  Makes  grants  for 
planning,  developing,  and  operating 
multidisciplinary  centers  of  gerontology 
designed  to  serve  the  purposes  set  forth 
under  title  IV  of  the  OAA,  including  the 
monitoring  of  such  grants  on  a 
continuing  basis. 

Develops  standards,  optional  models, 
and  "best  practice"  suggestions  on 
services  to  the  elderly  for  use  by  the 
Regional  Offices,  and  State  f  nd  Area 
Agencies  on  Aging.  Develops  technical 
assistance  material  and  in-service 
training  curricula  concerning  these 
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standards,  models  and  best  practice 
suggestions. 

Provides  technic  al  input  on  research, 
demonstration  anc  training  programs  to 
the  AoA  planning  md  policy 
development  activ  ties,  legislative 
activities  and  the  i  nnual  budget 
development  cycle .  Participates  in 
Departmental  and  inter-departmental 
activities  which  cc  ncem  health  and 
social  services;  re\  iews  and  comments 
on  Departmental  r  igulations  and 
policies  regarding  leahh  programs  and 
institutional  and  n  m-institutioneil  long 
term  care  services 

F.2.  Division  ofi  lissemination  and 
Utilization  (BP2).  1  Manages  a  program 
for  the  collection,  i  nalysis,  and 
dissemination  of  ir  formation  related  to 
the  needs  and  pro!  lems  of  older 
persons.  Develops  and  coordinates 
initiatives  with  other  Federal  agencies, 
national  aging  organizations  and 
universities  to  fill  laps  in  information  in 
the  field  of  aging.  T 

Reviews  all  products  from  AoA,  the 
OAA  network,  anq  other  sources  of 
information  on  agifig  to  identify  new 
findings  which  will  be  useful  to  older 
people  and  profes^onals  operating  in 
the  field  of  aging.  Concentrating 
particularly  on  research,  demonstration 
and  evaluation  findings.  Determines  the 
relative  utility  of  each  product,  its 
potential  users,  and  the  most  effective 
way  to  disseminate  information  to  users. 
Provides  input  to  t|ke  annual  AoA  Report 
to  the  President  anid  Congress.  Plans  and 
manages  special  dissemination  projects. 

Assesses  results  of  these  activities  to 
develop  utilization  strategies.  Promotes 
information  dissen  lination  in 
professional  fields^  Develops  and 
manages  AoA  infohnation 
clearinghouse  to  aisure  dissemination  of 
information  such  aB  best  practice 
models,  to  exchange  program  experience 
with  the  network  ctf  State  and  Area 
Agencies  on  Agingi  and  to  coordinate 
information  dissen  ination  requirements 
with  other  nationa  organizations  in  the 
field  of  aging. 

G.  Office  of  State  i  nd  Community 
PT08rams(BC) 

Serves  as  the  foe  al  point  within  AoA 
for  the  operation  a  id  assessment  of  the 
programs  aulhorizi  d  under  titles  11  and 
m  of  the  OAA. 

In  response  to  tijle  11  ma^HatPs, 
oversees  developnjent  of  more 
responsive  service  systems  through 
intei^veramental  and  private  sector 
initiatives  and  partnerships  to  address 
age-related  issues  and  roncems. 

Implements  title  ID  in  the  field  throu^ 
provision  to  Regional  Office  staff  of 
guidance  and  infoi^Tiation  concerning 
AoA  pro^arma.  and  interpretation  of 


regulations  and  policy  implementing 
title  III  of  the  OAA.  Fosters,  oversees, 
assists,  and  assesses  the  development  of 
State-administered  community  based 
systems  of  social  services  to  the  elderly 
as  authorized  under  title  III  of  the  OAA. 

Provides  specialized  input  on  title  11 
and  III  programs  to  long  range  planning, 
operational  plans  and  the  budget 
process.  Responsible  for  the 
implementation  of  regulations  and 
policy  on  title  111  of  the  OAA.  Develops 
program  plans  and  instructions  for  AoA 
Regional  Offices  and  State  and  Area 
Agencies  to  improve  the  title  III  service 
programs  funded  under  the  OAA. 

Provides  guidance  to  AoA  Regional 
staff  on  the  processing,  approval,  or 
recommendation  for  disapproval  of 
State  Plans  under  the  OAA. 

Is  responsible  for  collection,  analysis 
and  distribution  of  program  performance 
data  on  State  and  Area  Agency 
implementation  of  OAA  programs. 
Implements  the  formula  for  distribution 
of  title  III  funds  to  the  States  and 
controls  accounting  and  reprogramming 
of  funds  under  that  title. 

G.l.  Division  of  Program  Management 
and  Analysis  (BCl).  Provides  guidance 
and  technical  assistance  to  AoA 
Regional  staff  in  the  effective 
implementation  of  programs  under  title 
m  of  the  OAA. 

Develops  regulations  for  use  by  State 
and  Area  Agencies  on  Aging  and  local 
service  providers  responsible  for 
programs  under  title  III  of  the  Older 
Americans  Act.  Coordinates  clearance 
of  regulations  within  AoA  and  with 
other  appropriate  staff  offices  in  the 
Department  and  OMB. 

Provides  assistance  relative  to  Merit 
System  Standards  and  their 
implementation  by  State  agencies. 
Provides  timely  and  accurate  responses 
to  requests  for  policy  interpretation  and 
technical  assistance  from  State 
agencies. 

Develops  and  executes  the 
Ombudsman  provisions  of  the  OAA 
throughout  the  Aging  Network. 

Develops  and  operates  a  management 
information  system  focused  on  the 
effectiveness  and  efficiency  with  which 
serivces  are  delivered.  Coordmates  and 
conducts  operational  studies,  program 
analyses,  and  evaluations  on  special 
issues  of  concern  to  the  Commissioner. 
Regional  Offices,  and  State  and  Area 
Agencies  on  Aging.  Prepares  reports  on 
program  operations  under  title  III  for  the 
Commissioner,  other  AoA  offices,  Office 
of  the  Secretary,  the  Congress  and  the 
public. 

For  formula  grant  activities,  develops 
financial  management  standards  for 
State  and  Area  Agencies  and  provides 
guidance  on  and  interpretation  of  45 


CFR  part  74  to  AoA  staff.  Based  on 
formula  grants  management  policies  and 
procedures  approved  by  the 
Department,  controls  administrative 
accounting  and  reprogramming  of 
formula  grant  funds  under  the  OAA. 

Responds  to  audit  issues  raised  by 
Department  and  General  Accounting 
Office  audit  reviews  and  assures  the 
proper  analysis  and  resolution  of  audit 
findings  by  Regional  Offices  for  final 
action  by  the  Commissioner. 

Develops  title  m  performance  profiles 
of  State  and  Area  Agencies  on  Aging. 
Through  the  analysis  of  State  Plans, 
evaluation  findings,  audit  reports,  and 
progress  reports,  prepares  early 
warnings  of  program  and  management 
issues. 

G.2.  Division  of  Community  Based 
Systems  Implementation  (BC2). 
Implements  the  provisions  of  title  11  of 
the  Older  Americans  Act  for  overseeing 
the  creation  of  a  more  responsive 
service  system  at  the  community  level  to 
meet  the  social  and  human  service 
needs  of  the  elderly.  Develops  special 
initiatives  at  the  national  level  for 
building  strong  intergovernmental  and 
private  sector  partnerships  to  address 
age  related  issues  and  concerns  and 
promotes  these  initiatives  throughout 
the  network  of  agencies  involved  with 
older  Americans. 

Develops  methods  and  relationships 
to  articulate  the  problems  and  concerns 
of  the  elderly  to  organizations  beyond 
the  traditional  netwoiii  of  agencies  and 
works  with  these  organizations  to.be 
more  sensitive  and  responsive  to  age 
related  needs  and  issues. 

Directs  and  assesses  the  development 
of  State  administered,  community  based 
systems  of  opportunities,  social  services 
and  long-terra  care  for  the  elderly. 
Initiates  and  encourages  expansion  of 
the  capacities  of  community  based 
social  service  and  health  care  systems 
to  deliver  comprehensive  services  to  the 
elderly.  Strengthens  and  extends  the 
development  of  the  continuum  of  care 
principle  in  local  community  based 
social  services  systeiBS  for  the  elderly. 

Directs,  guides  and  monitors  the 
improvement  and  expansion  of 
community  based  information  and 
referral  systems,  and  other 
developments  in  accessibility,  for  social 
services  to  the  elderly. 

Through  extensive  formal  and 
informal  contacts  with  a  variety  of 
agencies  and  organizations,  identifies 
and  disseminates  dirough  the  State  and 
Area  Agency  nefworic,  concepts, 
systems  and  devices  \n  improve  care  for 
the  elderly. 

Promotes  and  coordinates  Information 
and  education  campaigns  at  the  local 
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level  to  improve  the  quality  of  life  of  the 
elderly,  e.g.,  health  promotion  activities. 
Assists  local  agencies  in  other 
specialized  social  service  areas  by 
means  of  technically  expert  sta^  in  the 
Division. 

Assists  State  and  Area  Agencies  and 
local  service  delivery  agencies  to 
analyze  future  program  trends  and 
needs  of  the  aging  population,  and  to 
develop  strategies  and  specific 
implementation  plans  to  enable  all 
levels  of  the  Aging  Netwoiii  to 
anticipate  and  adapt  to  community 
program  needs  at  given  intervals  in  the 
future. 

Acts  as  a  national  representative  and 
advocate  of  the  State  and  Area  Agency 
network  with  other  Departmental 
agencies,  private  industry  and  the 
general  public. 

H.  Office  of  American  Indian.  Alaskan 
Native,  and  Native  Hawaiian  Programs 
(BN) 

Serves  as  the  focal  point  within  AoA 
for  the  operation  and  assessment  of  the 
programs  authorized  under  tide  VI  of 
the  Older  Americans  Act;  is  responsible 
for  program  and  policy  direction  to  the 
Regional  Offices  in  the  execution  of 
their  title  VI  responsibilities;  and 
interprets  regulations  and  policy 
implementing  title  VI  of  the  OAA. 

Evaluates  the  adequacy  of  outreach 
under  tides  III  and  VI  for  older  Native 
Americans  and  recommends  to  the 
Commissioner  necessary  action  to 
improve  service  delivery,  outreach,  and 
coordination  between  services  under 
titles  III  and  VI  and  particular  problems 
faced  by  older  Indians  and  Native 
Hawaiians.  Provides  in  the  Annual 
Report  a  description  of  the  results  of 
such  evaluation  and  recommendations. 

Serves  as  the  effective  and  visible 
advocate  in  behalf  of  older  Native 
Americans  within  the  Department  and 
with  other  departments  and  agencies  of 
the  Federal  Government  regarding  all 
Federal  policies  affecting  older  Native 
Americans. 

Coordinates  activities  among  other 
Federal  departments  and  agencies  to 
assure  a  continuum  of  improved 
services  through  memoranda  of 
agreements  or  through  other  appropriate 
means  of  coordination. 

Administers  and  evaluates  the  grants 
provided  under  the  OAA  to  Indian 
tribes,  and  public  agencies  and 
nonprofit  private  organizations  serving 
Native  Hawaiians.  Recommends  to  the 
Commissioner  policies  and  priorities 
with  respect  to  the  development  and 
operation  of  programs  and  activities 
conducted  under  the  Act  relating  to 
older  Native  Americans. 


Collects  and  disseminates  information 
related  to  problems  experienced  by 
older  Native  Americans.  Develops  the 
Native  American  input  to  the  OfRce  of 
Program  Development  for  inclusion  in 
AoA's  research  plan.  This  input  places 
special  emphasis  on  the  gathering  of 
statistics  on  the  status  of  older  Native 
Americans.  Develops  input  for  grantees 
under  tide  VI  to  the  technical  assistance 
and  training  programs  managed  by  the 
Division  of  Research,  Demonstration 
and  Training.  Develops  input  to  the 
Office  of  Administration  and 
Management  on  the  budget  for  Native 
American  activities. 

Recommends  to  the  Commissioner 
decisions  on  proposed  contracting  by 
title  VI  grantees  with  profit-making 
organizations  to  carry  out  provisions  of 
the  Act. 

Chairs  the  Interagency  Task  Force  on 
Older  Indians,  which  represents 
departments  and  agencies  of  the  Federal 
Government  with  an  interest  in  the 
welfare  of  older  Indians.  The  Task  Force 
makes  recommendations  to  the 
Commissioner,  at  six  month  intervals,  to 
facilitate  the  coordination  and 
improvement  of  services  to  older 
Indians.  These  recommendations  are 
included  in  the  Annual  Report  to 
Congress. 

I.  Regional  Office  on  A^g  (BD1-X5) 

Regional  Offices  on  Aging  are  headed 
by  a  Regional  Program  Director  (RPD) 
who  is  responsible  to  the  Commissioner 
on  Aging  through  the  Director,  Office  of 
Field  Operations. 

The  Regional  Offices  on  Aging  serve 
as  the  focal  point  for  Older  Americans 
Act  [OAA)  programs  through  the 
development,  coordination  and 
administration  of  those  programs  within 
the  HHS  region.  Represent  the 
Commissioner  on  Aging  within  the 
region,  and  provide  information  for,  and 
contribute  to  the  development  of, 
national  policy  dealing  with  the  elderly. 
Based  on  national  policy  and  priorities, 
establish  regional  program  goals  and 
objectives. 

Serve  as  the  effective  and  visible 
advocate  for  the  elderly  within  the 
Federal  Government  to  assure  the  rights 
and  entitlements  of  the  elderly;  advise, 
consult  and  cooperate  with  each  Federal 
agency  proposing  or  administering 
programs  or  services  related  to  the 
aging;  coordinate  and  assist  in  the 
planning  and  development  by  public 
(including  Federal,  State  and  local 
agencies)  and  private  organizations  of 
comprehensive  and  coordinated 
services  and  opportunities  for  older 
individuals  in  each  community  of  the 
Nation;  conduct  active  public  education 
of  officials  and  citizens  and  the  aged  to 


assure  broad  understanding  of  the  needs 
and  capabilities  of  the  aged. 

Monitor,  assist  and  evaluate  State 
Agencies  on  Aging  administering 
programs  provided  through  title  III  of  the 
OAA,  discretionary  grantees 
administering  title  IV  projects,  and 
Native  American  tribes  administering 
projects  under  title  VI.  Review  OAA 
State  Plans  on  Aging  and  approve 
acceptable  plans  or  recommend 
disapproval  to  the  Commissioner  on 
Aging,  as  appropriate.  Recommend 
approval  or  disapproval  of  tide  IV 
applications  to  the  Commissioner. 
Approve  or  disapprove  refunding  of  title 
IV  grantees.  Recommend  approval  or 
disapproval  of  tide  VI  projects  to  the 
Commissioner. 

Advise  the  Commissioner  of  problems 
and  progress  of  programs  through  the 
Director,  Office  of  Field  Operations; 
reconmiend  to  the  Commissioner 
changes  that  would  improve  OAA 
operations;  evlauate  the  effectiveness  of 
OAA  and  related  programs  in  the 
Region  and  recommend  to  the 
Commissioner  or  take  positive  action  to 
gain  improvement;  and  guide  agencies 
and  grantees  in  applications  of  policy  to 
specific  operational  issues  requiring 
resolution.  Facilitate  interagency 
cooperation  at  the  Federal,  Regional  and 
State  levels  to  enhance  resources  and 
assistance  available  to  the  elderly. 
Conduct  public  education  strategy  on 
the  needs  and  capabilities  of  the  elderly. 
Coordinate  with  the  DHHS  Regional 
Director  as  needed  on  matters  of  an 
administrative  or  crosscutting  nature. 

Dated:  August  30. 1991. 
Louis  W.  SuiUvan. 
Secretary. 
[FR  Doc.  91-22064  Filed  9-12-91:  a-45  am] 

MLLMO  COOe  4130-01-M 

Administration  for  Childran  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

AQENCV:  Administration  for  Children 

and  Families,  HHS. 

action;  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  {44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  of  an  existing 
information  collection  for  the 
Administration  for  Native  Americans' 
(ANA)  Regidation  for  Administration  for 
Native  Americans. 

addresses:  Copies  of  the  information 
collection  request  may  be  obtained  from 
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Larry  Guerrero,  R(  ports  Clearance 
Officer,  by  canin^(202)  245-6275. 

Written  commettts  and  questions 
regarding  the  reqi^ested  approval  for 
information  colleciion  should  be  sent 
directly  to:  AngeU  AntonelH,  OMB  Desk 
Officer  for  ACF,  C  MB  Reports 
Management  Bran  ch.  New  Executive 
Office  Building,  rocm  3002,  725 17th 
Street.  NW..  Washington.  DC  20503, 
(202)  395-73ia. 

Information  on  Dc  cument 

Title:  The  Nativ  i  American  Programs 
Act  of  1987  added  a  new  section  803A 
entitled  "Loan  Fui  d:  Demonstration 
Project."  This  section  authorizes  the 
Secretary  to  make  a  grant  to  either  an 
agency  of  the  Stat  >  of  Hawaii  or  a 
community-based  Native  Hawaiian 
organization  who:  e  purpose  is  the 
economic  and  soc  al  self-sufnciency  of 
Native  Hawaiians  The  grantee  must 
establish  and  adniinister  a  revolving 
loan  fund  (RLF)  oii  behalf  of  Native 
Hawaiian  organizations,  businesses, 
and  individual  Na  ive  Hawaiians  for  the 
purpose  of  promol  ing  economic 
development  in  thp  State  of  Hawaii. 

The  reporting  requirements  in  the  final 
rule  are  found  in  ^§  1336.63(b),  1336.66. 
and  1336.69  (b),  (c  ,  and  (d). 

In  55  1336.63(b)  and  1336.66,  ANA 
requires  prior  app  oval  of  the  grantee's 
organizational  anc  administrative 
structure  and  loan  procedures, 
processes,  and  cri  eria  in  order  to  assure 
proper  and  efTiciei  it  management  and 
administration  of  he  RLF.  To  assist 
potential  grantees  ANA  will  make 
available  to  them  3  package  of 
administrative  ma  terials  including 
model  loan  procec  ures  and  practices 
developed  and  usi  d  by  other  federal 
RLFs. 

In  5  1336.69  (b)  md  (d),  ANA  requires 
quarterly  program  and  fiscal  reports 
from  the  grantee. '  "hese  reports  are 
mandated  by  45  C  PR  Part  74. 

In  5  1336.69(c).  i  semi-annual  analysis 
of  the  status  of  thq  RLF  is  required.  ANA 
expects  the  grant^  organization  as  part 
of  its  ongoing  fisci  il  accounting  data  to 
have  this  informal  ion  as  a  matter  of 
good  business  pra  :tice. 
Annual  Number  o  'Respondents:  1. 
Annua/  Frequency :  11. 
A  verage  Burden  F  burs  Per  Response: 
46.36. 


(1  Report — 480  |rs;  10  Reporta 
hrs.) 
Total  Burden  Hou  's.-  510. 

Dated:  August  2a  |l991. 
Donna  N.  Civen*. 

Deputy  Assistant  Se  :retaryfc 

Families. 

|FR  Doc.  91-22057  Filed 
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National  Institutes  of  Health 

National  Cancer  Institute;  Meetings  of 
the  National  Cancer  Advisory  Board 
and  its  Sut>conMnittees 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 
National  Cancer  Institute,  and  its 
Subcommittees  on  September  22, 23.  and 
24, 1991.  The  full  Board  will  meet  in 
Conference  Room  6,  6th  floor,  Building 
31C,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892.  Meetings  of  the  Subcommittees  of 
the  Board  will  be  held  at  the  times  and 
places  listed  below.  Except  as  noted 
below,  the  meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

.A  portion  of  the  Board  meeting  will  be 
closed  to  the  pubh'c  in  accordance  with 
the  provisions  set  forth  in  sees.  552(c)(4) 
and  552b(c)(6),  title  5.  U.S.C  and  sec. 
10(d)  of  Public  Law  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  appUcations.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  room  10A06. 
Building  31,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  request 

Name  of  Committees  National  Cancer 
Advisory  Bo^rdT 

ExBQuiiv^  Secretary:  Mrs.  Barbara  Bymim, 
BuildiAa  31.  room  10A03.  Bethesda.  MD  20892; 
(301)498-5147. 

Date  iff  Meeting:  September  23  and  24, 
iJ     _ 

Place  of  Meeting:  Building  31 C,  Conference 
JoomB. 

September  23 — 8:30  a.m.  to 
apprtsqautely  IZ.'OO  noon. 

Agenda?Mpm\»  on  activities  of  the 
President's  Cancer  Panel  the  Director's 
Report  on  the  National  Cancer  Institute;  and 
Policy  and  Scientific  Presentations. 

Closed:  Septemoer  23 — 3  pjn.  to  recess. 

Agenda:  FOTj«View  and  discussion  of 
individnal  grant  applications. 

Open:  September  24 — 9  a.m.  to 
adjournment. 

Agenda:  Ailicy  and  Sctestific 
Presentatiooa,  Subcommittee  Reports;  and 
New  Business. 


Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  room  3000.  Bethesda. 
MD  20892:  (3011 496-8537. 

Date  of  Meeting:  September  22, 1991. 

Place  of  Meting:  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Open:  8  p.m.  to  recess. 

Agenda:  To  discuss  the  review  of  ongoing 
activities  and  potential  new  policy  initiatives 
of  the  Cancer  Centers  Program. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget 

Executive  Secretary:  Ms.  )udith  Whalen. 
Building  31,  room  11A23,  Bethesda.  MD  20892; 
(301)  496-5515. 

Date  of  Meeting:  September  23, 1991. 

Place  of  Meeting:  Building  3lC  Conference 
Room  8. 

Open:  12:30  pjD.  ontil  2  pjn. 

Agenda:  For  discussion  of  the  1992 
Appropriation,  NCAB  Biannual  Report  and 
the  NIH  Strategic  Plan. 

Name  of  Committee:  Subcommittee  on 
Women's  Fieaith  and  Cancer. 

Executive  Secretory:  Ms.  Iris  Schneider, 
Building  31,  room  11A48.  Bethesda.  MD  20832; 
(301)  496-5534. 

Date  of  Meeting:  September  23, 1991. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  7. 

Open:  2  p.m.  nntH  3  p.m. 

Agenda:  To  discuss  NO  supported 
research  on  barriers  to  cancer  preventioii. 
early  detection,  and  treatment  affecting 
women,  especially  minority  and  low  income 
women;  and  the  subcooimittee's  role  and 
future  activities. 

Name  of  Committee:  AIDS  Subcommittee. 

Executive  Secretary:  Dr.  Judith  Karp. 
Building  31,  room  11A27,  Bethesda,  MD  20882: 
(301)  49&-350S. 

Date  of  Meeting:  September  23. 1991. 

Place  of  Meeting:  Boilding  31C,  Conference 
Room  7. 

Open:  bnmediately  following  the  recess  of 
theNCAR 

Agenda:  Update  on  Vaccines. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis. 

Executive  Secretary:  Dr.  Richard  Adamson, 
Building  31,  room  11A03,  Bethesda,  MD  20892; 
(301)  496-6818. 

Date  of  Meeting:  September  23, 1991. 

Place  of  Meeting:  Building  3lC  Conference 
Room  8. 

Open:  6  p.m.  to  recess. 

Agenda:  Discussion  of  Breast  Implants  and 
Heterocyclicamiaes. 

Name  of  Committee:  Sabcommitfee  on 
Information  and  Cancer  Control  for  Year 
2000. 

Executive  Secretary  Mr.  Paul  Van  Nevel, 
Building  31A,  room  10A31.  Bethesda.  MD 
20892:  (301)  496-6631. 

Date  of  Meeting:  September  24. 1991. 

Place  of  Meeting:  Buihhng  3lC,  Confijrenee 
Room  8. 

Open:  7:30  a.m.  antil  9  sjn. 

Agenda:  Concept  Review  for  the  Office  of 
Director  Contracts  and  discossion  of  Futne 
Committee  Activities. 
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Noam  of  Committee:  SubcoromitteB  on 
Activities  and  Agenda  (Working  Group). 

Executive  Secretary:  Dr.  Paulette  Gray, 
Westwood  Building,  room  SSa  Bcthesda,  MD 
20892:  (301)  496-7173. 

Date  of  Meeting:  September  24.  tWt. 

Place  of  Meeting:  Building  31A,  room 
lOAOS. 

Open:  12  noon  until  1  pjn. 
'Agenda:  Discussions  will  address  the 
Board's  format,  agenda  items  and  activities  of 
theNCAR 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Canters 
Support:  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control.) 

Dated:  August  29. 1991. 
Jeanne  N.  Katby, 

Acting  Committee  Management  Officer.  NIH. 
{FR  Doc  91-22204  Piled  »-12-«l;  8:45  ami 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Researdt  Training 
Review  ConHnittee 

Punuant  to  Public  Law  92-483,  notice 
is  tiereby  given  of  the  meeting  of  the 
Research  Training  Review  Committee, 
National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health, 
on  September  22.  23,  and  24. 1991,  at  tiie 
Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

This  meeting  will  be  open  to  the 
public  on  September  22,  from  8  p.m.  to 
approximately  9  p.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  currant  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisiaoe  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  sec  10(d)  of  Public 
Law  g2r-463,  the  meeting  will  be  dosed 
to  the  public  on  September  22. 1991, 
from  9  p.m.  to  10  p.m..  on  September  23, 
from  approximately  8  a.m.  until  6  p.m. 
and  on  September  24  from  8  a.m.  until 
adjournment,  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  cammecial  property 
such  as  patentable  materiai  and 
personal  infbrmation  oonceming 
individuals  associated  with  the 
applications;  the  disclosure  oF which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha.  Chief.  Cbmnmnications 
and  Public  information  Branch,  National 
Heart.  Long,  and  Blood  Institute, 
Building  31,  room  4A21,.NationaIi 


Institutes  of  Health.  Bethesda,  Maryland 
20892,  (301)  406-4238,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members. 

Dr.  Kathryn  Ballard,  Scientific  Review 
Administrator,  NHLBI,  Westwood 
Building,  Room  550,  Bethesda,  Maryland 
20892.  (301)  498-7381,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Pro^-am  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Disease 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  August  29, 1901. 
Jeann*  M.  Kadoy, 
Acting  Committat  Management  Officer.  NIH. 

[FR  Doc.  91-22205  Filed  9-1Z-41: 8:45  am] 
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Social  Security , 

Agency  Fonna  Submitted  to  the  Office 
of  Managennent  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  ^at 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Regbter  on  August  30. 1991. 

(Call  Reports  Clearance  Office  on 
(301)  966-41«  for  copies  of  package) 

Application  For  Supplemental 
Security  Income — 0960-0050— The 
information  collected  on  the  form  SSA- 
8000  is  used  by  the  Social  Seciuity 
Administration  to  determine  eligibility 
and  the  amount  of  benefits  payable  in 
claims  for  Supplemental  Security 
Income  (SSI).  The  affected  pubUc  is 
comprised  of  applicants  for  SSL 
Number  of  Respondents:  1,435,000. 
Frequency  of  Reaponae:  1. 
A  verage  Burden  Per  Response:  34 

minutes. 
Estimated  Annual  Burden:  813,167. 

OMB  Desk  Officer  Laura  Oliven. 

(CaU  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package) 

Federal  Assistance — 0960-01B4— The 
informaticHi  collected  on  the  form  SSA- 
96  is  used  by  the  Social  Security 
Administration  (SSA)  to  evaluate 
proposed  Federal  grants  to  eligible 
applicants.  The  affected  public  ie 
comprised  of  for  profit  and  nonprofit 
organizattons  and' State  or  local 


governments  and  educational 
institutions  who  have  applied  for  grants. 

Number  of  Respondents:  150; 
Frequency  of  Response:  t. 
A  verage  Burden  Per  Response:  14  hours. 
Estimated  Annual  Burden:  2.100. 

OMB  Desk  Officer  Laura  Oliven. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package) 

Blood  Donor  Locator  Service— 0980- 
0000— This  fmal  regulation  F-20-401.600 
grants  the  Social  Security 
Administration  (SSA)  the  regulatory 
authority  to  establish  and  conducted  a 
Blood  Donor  Locator  Service  (BDLS). 
The  data  collected  by  the  BDLS  will  be 
used  by  SSA  to  notify  the  States  or 
authorized  blood  donation  facilities  that 
certain  donors  may  be  infected  with  the 
Human  Immunodeficiency  Virus  [HIV) 
and  should  see  medical  treatment.  The 
afliected  public  consists  of  States  or 
authorized  blood  donation  facilities  who 
have  voluntarily  entered  into  an 
agreement  with  SSA. 

Number  of  Respondenta:  50. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  IS 

minutes. 
Estimated  Annual  Burden:  VI  % 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OKffl  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch. 
New  Executive  Office  Building,  room       * 
3208,  Washington,  DC  20503. 

Dated:  September  6, 1991. 
Ron  Compttoo, 

Social  Security  Administration.  Reports 
Clearance  Officer. 

[FR  Doc  91-21947  Piled  9-12-01:  8.-4S  am|' 
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DEPARTMENT  OF  HOUSMG  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Secretary 

[Docket  No.  D-at-Mt;  FR-ai04| 

Delegation  of  Authority  for  the  SeeHen 
8  Moderate  RehaWUtetton  Rental 
Certificate,  and  Renlal  Voucher 
Programeto  the  Aeetatant  Secrefry 
and  the  General  Deputy  Aeaictant 
Secretary  for  PuhMe  and  IrtdtaM 
Housing 

agency:  Office  of  the  Secretary,  HUD. 

action:  Notice  of  delegation' of 

authority. 
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summary:  The  Sscretary  of  Housing  and 
Urban  Development  is  transferring 
responsibility  foi  the  operation  of  the 
Section  8  Moderate  Rehabilitation, 
Rental  Certificatk  and  Rental  Voucher 
Programs  under  me  United  States 
Housing  Act  of  1B37,  as  amended,  to  the 
Assistant  Secretiry  and  the  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing.  Responsibility  for 
the  operation  of  these  programs 
formerly  had  bean  delegated  by  the 
Secretary  to  the  Assistant  Secretary  for 
Housing-Federal  iHousing  Commissioner 
and  the  General  Deputy  Assistant 
Secretary  for  Housing.  This  revision 
reflects  a  realignment  of  programmatic 
responsibility. 

EFFECTIVE  DATE:  {September  5, 1991. 
FOR  FURTHER  INTORMATION  CONTACT: 
Dominic  Nessi,  Director,  Office  of  Indian 
Housing,  Departtient  of  Housing  and 
Urban  Development,  451  7th  Street.  SW., 
room  4140,  Washington.  DC  20410,  (202) 
70&-1015  (this  is  not  a  toll-free  number). 

SUPPLEMENTARY  information:  This 
notice  delegates  lo  the  Assistant 
Secretary  and  the  General  Deputy 
Assistant  Secretary  for  Public  and 
Indian  Housing  tne  power  and  authority 
of  the  Secretary  of  Housing  and  Urban 
Development  respecting  the  Section  6 
Moderate  Rehabilitation.  Rental 
Certificate  and  Rental  Voucher 
programs  and  functions,  under  the 
United  States  Housing  Act  of  1937,  as 
amended,  including  the  authority  to 
redelegate  to  other  employees  of  the 
Department  TheJAssistant  Secretary 
and  the  General  Deputy  Assistant 
Secretary  for  Pul^lic  and  Indian  Housing 
may  issue  rules  i^r  regulations  to  carry 
out  these  prograins  and  waive  such  rules 
or  regulations  tolthe  extent  authorized 
by  statute  or  in  tne  rules  or  regulations. 
The  Assistant  Secretary  and  the  General 
Deputy  Assistant  Secretary  may  not 
redelegate  the  aitthority  to  issue  rules. 
The  Assistant  Secretary  also  may  not 
redelegate  the  authority  to  waive 
regulations  (see  Statement  of  Policy  on 
Waiver  of  Regulations  and  Directives 
is?'jed  by  HUD  published  in  the  Federal 
Register  on  April  22. 1991  at  56  FR 
16337). 

This  delegation  revokes  and 
supersedes  all  previously  published 
delegations  of  aikthority  to  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretiary  for  Housing  for  the 
Section  8  Moderate  Rehabilitation, 
Rental  Certificaie  and  Rental  Voucher 
Programs,  undenthe  United  States 
Housing  Act  of  i937.  as  amended,  to  the 
extent  they  inclilde  delegations  of 


authority  to  the 
Housing-Federa 


Assistant  Secretary  for 
Housing  Commissioner 


JMI 


and  the  General  Deputy  Assistant 
Secretary  for  Housing  for  the 
aforementioned  programs,  including  the 
consolidated  delegation  of  authority  for 
housing  dated  May  22, 1989  (54  FR 
22033),  the  delegation  for  the  Section  8 
moderate  rehabilitation  program  for 
single  room  occupancy  dwellings  for 
homeless  individuals  dated  October  26. 
1987  (52  FR  40000)  and  the  redelegation 
of  authority  to  waive  Section  8  and 
Traditional  Public  Housing  Conflict  of 
Interest  Provisions  dated  August  14. 
1980  (45  FR  54143). 

Section  A.  Delegation  of  Authority 

The  Secretary  of  Housing  and  Urban 
Development  hereby  delegates  to  the 
Assistant  Secretary  and  the  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing  all  powers  and 
authorities  with  respect  to  the  Section  8 
Moderate  Rehabilitation.  Rental 
Certiflcate  and  Rental  Voucher 
Programs,  under  the  United  States 
Housing  Act  of  1937.  These  powers  and 
authorities  include  but  are  not  limited  to 
the  authority  to  approve  the  undertaking 
of  any  annual  contribution  or  any 
agreement  or  contract  for  any  annual 
contribution.  The  authority  granted 
under  this  delegation  may  be 
redelegated  except  as  specified  under 
section  D  below. 

Section  B.  Authority  Revoked  and 
Superseded 

The  Secretary  of  Housing  and  Urban 
Development  revokes  all  prior 
delegations  of  authority  to  the  Assistant 
Secretary  for  Hosing-Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing  for  the 
Section  8  Moderate  Rehabilitation, 
Rental  CertiHcate.  and  Rental  Voucher 
Programs,  under  the  United  States 
Housing  Act  of  1937,  as  amended,  to  the 
extent  they  include  delegations  of 
authority  to  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
and  the  General  Deputy  Assistant 
Secretary  for  Housing  for  the 
aforementioned  programs,  including  the 
consolidated  delegation  of  authority  for 
housing  dated  May  22. 1989  (54  FR 
22033),  the  delegation  for  the  Section  8 
moderate  rehabilitation  program  for 
single  room  occupancy  dwellings  for 
homeless  individuals  dated  October  26, 
1987  (52  FR  40000)  and  the  redelegation 
of  authority  to  waive  Section  8  and 
Traditional  Public  Housing  Conflict  of 
Interest  Provisions  dated  August  14. 
1980  (45  FR  54143). 

Section  C  Authority  Excepted 

The  following  authorities  are  excepted 
from  this  delegation  of  authority  from 
the  Secretary  of  Housing  and  Urban 


Development  to  the  Assistant  Secretary 
and  the  General  Deputy  Assistant 
Secretary  for  Public  and  Indian  Housing: 

1.  The  authority  to  issue  notes  or 
obligations  for  purchase  by  the 
Secretary  of  the  Treasury. 

2.  The  authority  to  sue  and  be  sued. 

Section  D.  Authority  Which  May  Not  be. 
Redelegated 

The  Assistant  Secretary  and  the 
General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing  may  not 
redelegate  the  authority  to  issue  rules. 
The  Assistant  Secretary  also  may  not 
redelegate  the  authority  to  waive 
regulations  (see  Statement  of  Policy  oit 
Waiver  of  Regulations  an  Directives 
issued  by  HUD  published  in  the  Federal 
Register  on  April  22, 1991  at  56  FR 
16337). 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  42 
U.S.C.  3535(d). 

Dated:  September  5. 1991. 
Jack  Kemp, 

Secretary  of  Housing  and  Urban 
Development 
[FR  Doc.  91-22062  Filed  9-12-^:  8:45  am] 

MUMQ  COOe  4310-3>-« 


Office  Of  th«  Assistant  Sscrstary  for 
Community  Planning  and 
Development 

(Docket  Na  N-91-1917;  FR-2S34-N-43] 

Federal  Property  Suitable  as  Facilities 
to  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Manning  and 
Development  HUD. 
action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
addresses:  For  further  information, 
contact  lames  N.  Forsberg.  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
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reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutiliiBd 
buildings  and  real  property  controlled' 
by  such  agenciee  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  HomeJest  v. 
Veterans  Admiaistrntton,  NOi  86-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/availabie,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  Ibndholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (Z)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

PrapertieB  listed  as  suitable/availabie 
will  be  avulahle  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homelees 
assistance  providers  interested  hi  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  room  ITA-IO,  5600 
Fishers  Lane,  Rockville.  MD  20857;  (301) 
443-2265.  (Thie  is  not  a  toll-free 
number.):  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instnictiona  for  completing 
the  application.  In  order  to  mracimize  the 
opportanity  to  utihze  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  5e.FR  23780  (May  24, 1991). 

For  properties  liotecLas  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be-madeawailafale  for  use  by  the 
homeless  in  accordance  widi  8)}piicabie 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/- 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavaiUble,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  foe 


use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  otherpurpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-027-7586  foe  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning^of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agency  at  the  following 
address:  U.S.  Air  Force:  Bob  Menke, 
USAF.  Boiling  AFB.  SAT-MIIR. 
Washington,  DC  20332-5000;  (202)  767- 
6235.  (This  is  not  a  toll-free  number.) 

Dated:  September  6, 1991. 
Paul  neitiae  Boriedt. 

Deputy  Assistaat  Secretary  for  Economic 
Development 

TrOE  V,  FEOERAt  auMniis  PHQPORV 
PROGRAM  FEDERAL  RE«WTER  ROOWT 
FOR  09/13/91 

Suitabfa/AvoiUbla  PcofMztiM 

Buildings  (by  State) 

California 

Hawes  Site  (KHGM) 

March  AFB 

Hincitley  Co:  San  Bernardino  CA  92402- 

Landhoiding  Agency:  AirForea 

Property  NumbflR  189010884 

Status:  Unutilized 

Comment:  9290  sq.  ft.  2  story  concrete,  most 

recent  use — radio  relay  station,  ponibls 

asbestos,  land  belongs  to  Bureau  of  Land 

Management,  potential  utilities. 
Bldgs.  604.  605.  612,  611.  613-618 
Point  Arena  Air  Force  Station 
Mendocino  County,  CA  g5468-M00 
L.andholding  Agency:  Air  Force 
Property  Number  189010237-189010248 
Status:  Unutilised 
Comment  1232  sq.  ft  each:  atuciSHwaod: 

frame;  most  recent  use — liousing. 

Guam 

AndBTWHi  VOR 
In  the  municipality  of  Dedada- 
Dededo  Co:  Guam  GU  96912- 
Location:  Access  is  through  Route  1  and 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Foice 
Property  Number  189010267 
Status:  Unutilized 
Comment  550  sq.  fi^.l  stoiypeim/coactete: 

on  226  acres. 
Anderson  Radio  Beacon  Afme» 


In  the  municipality  Dededo 

Dedeco  Co:  Guam  GU  9S912- 

Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper  access  is  irom 

Route  3.  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number:  188810268 
Status:  UnuUliaed 
Comment:  480  sq.  ft.;  1  story  penn/concrete: 

on  25  acres;  most  recent  use — radio  iMaaon 

facility. 
Annex  No.  4 

Anderson  Family  Housing 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96812- 
Location:  Access  is  through  Route T.Marine 

Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010545 
Status:  Underutilized 
Comment:  various  sq.  fL;  1  story  frame/ 

modiPied  quonset;  on  378«cre>:  portions  af 

building  and  land  leased  to  GovenunenI  of 

Guam. 
Harmon  VOReite  (Portion)  (A{KZ) 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96012- 
Location:  Approx.  12  miles  soutfcwws^  of 

Anderson  AFB  proper. 
Landhoding  Agency:  Air  Force 
Property  Number  189120234 
Status:  Unutilized 
Comment:  550  sq.  ft  bldg.,  needs  rehab  on  82 

acres. 

Idaho 

Bldg.  121 

Mountain  Home  Air  Fbrce  Base 

Main  Avenue 

Elmore  County,  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Numl>er  189030007 

Status:  Excess 

Comment:  3375  sq.  ft;  1  story  wood  U»me\ 
potential  utilities;  needs  rehab:  presence  ot 
a8l>estos;  building  is  aet  on  piers;  most 
recent  use — medical  administration, 
veterinary  services. 

Louisiana 

Barlcsdule  Radio  Beacon  Annex 

Curtis  Co:  Bossier  LA  71111- 

Location:  7  miles  south  of  Bossier  City  on 

highway  71  south;  left  IV*  miles  on 

highway  C1552. 
Landholding  Agency:  Air  Force 
Property  Number  169010289 
Status:  Unutilized 
Comment:  360  sq.  ft.;  li  story  wood/conarate; 

on  11.25  acres.' 

Maine 

Bldgs.  1-16 

Family  Housing  Annex,  Loring  Air  Force  Base 

U.S.  Route  «1 

Caswell  Co:  Aroostook  ME  04750- 

Landholdin^  Agency:  Air  Force 

Properly  Numbers:  189010590-189010805 

Status:  Excess 

Comment:  1116  sq.  ft  aaoh:  1  story  frame 
residence:  no  utilitisai  nheatos  and  radon 
tests  pending:  fuel  tanks  ramaved:.aew«ge 
line  needs  repair. 
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JMI 


:o:  Huron  MI  48467- 


tHe 


squth  of  Lake  Huron  on 
Saginaw  Peninsula, 
ir  Force 
189(]|000e 

story  concrete  block: 
mbst  recent  use — 
storage. 


;o:  Huron  MI  48467- 


squth  of  Lake  Huron  on 
Saginaw  Peninsula. 
Air  Force 


1890 10007 


story  concrete  bldg: 
recent  use — sales 


insst 


:o:  Huron  Ml  48467- 


squth  of  Lake  Huron  on 
Saginaw  Peninsula, 
ir  Force 


the 


189010008 


Michigan 

Bldg.  1 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township 

8195 
Location:  Two  miles 

the  northern  tip  of 
Landholding  Agency: 
Property  Number 
Status:  Elxcess 
Comment:  6642  sq.  ft.; 

possible  asbestos; 

library /arts/crafts  & 

Bldg.  2 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township 

8195 
Location:  Two  miles 

the  northern  tip  of 
Landholding  Agency: 
Property  Number 
Status:  Excess 
Comment:  1546  sq.  ft.; 

possible  asbestos; 

store. 

Bldg.  3 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township 

8195 
Location:  Two  miles 

the  northern  tip  of 
Landholding  Agency: 
Property  Number 
Status:  Excess 
Comment:  7650  sq.  ft. 

possible  asbestos; 

maintenance  shop  a 
Bldg.  4 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township 

8195 
Location:  Two  miles 

the  northern  tip  of 
Landholding  Agency: 
Property  Number 
Status:  Excess 
Comment:  120  sq.  ft.;  1 

recent  use — storage. 
Bldg.  5 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township 

8195 
Location:  Two  miles 

the  northern  tip  of 
Landholding  Agency: 
Property  Number 
Status:  Excess 
Comment:  3139  sq.  ft.; 

wood;  possible 

NCO  Club. 
Bldg.  6. 15-17 
Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  TownshipjCo:  Huron  MI  48467- 

8195 
Location:  Two  miles 

the  northern  tip  of 
Landholding  Agency 
Properly  Number  189910021 

189010030 


story  concrete; 
recent  use — 
id  commissary. 


most 


■ederal  Register  /  Vol.  56.  No.  178  /  Friday.  September  13.  1991  /  Notices 


Do:  Huron  MI  48467- 


squth  of  Lake  Huron  on 
Saginaw  Peninsula. 
Force 


tie 


iLir 
189010009 


Story  concrete;  most 


Co:  Huron  MI  48467- 


s<iu 
tie 


th  of  Lake  Huron  on 
Saginaw  Peninsula. 
Force 


Air 
189010010 

story  concrete  k 
asbektos;  most  recent  use — 


SI  luth 


tie 


of  Lake  Huron  on 
Saginaw  Peninsula, 
ir  Force 

189010028- 


Status:  Excess 

Comment:  2855  sq.  ft.  each.  2  story  concrete/ 

block/wood,  possible  asbestos,  most  recent 

use— dorms. 
Bldg.  7 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010023 
Status:  Excess 
Comment:  144  sq.  ft.;  1  story  block-3  sections, 

most  recent  use — storage. 

Bldg.  10 

Port  Austin  AFS 

754th  RADS  (TAC) 

Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010024 
Status:  Excess 
Comment:  1000  sq.  ft.,  1  story  concrete,  would 

need  furnace,  most  recent  use — 

automotive/hobby  shop. 
Bldg. 11 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010025 
Status:  Excess 
Comment:  1547  sq.  ft.,  1  story  concrete,  no 

windows,  tunnel  type  entrance,  most  recent 

use — troop  shelter. 
Bldg.  12 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010026 
Status:  Excess 
Comment;  3630  sq.  ft.,  5  story  tower  with 

freight  elevator. 

Bldg.  13 

Port  Austin  AFS 

754th  RADS  (TAC) 

Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010027 
Status:  Excess 
Comment:  1364  sq.  ft.,  1  story  concrete,  most 

recent  use — storage. 
Bldg.  18 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township  Co:  Huron  MI  48467- 

6195 
Locatioa*  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010031 


Status:  Excess 

Comment:  2802  sq.  ft.,  1  story  concrete,  most 
recent  use — vehicle  maintenance  shop. 

Bldg.  19 

Port  Austin  AFS 

754th  RADS  (TAC) 

Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010032 
Status:  Excess 
Comment:  2304  sq.  ft..  1  story  concrete,  most 

recent  use — heat  plant. 

Bldg.  20 

Port  Austin  AFS 

754th  RADS  (TAC) 

Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010033 
Status:  Excess 
Comment:  3547  sq.  ft..  1  story  concrete,  most 

recent  use — dining  hall. 

Bldg.  23 

Port  Austin  AFS 

754th  RADS  (TAC) 

Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010034 
Status:  Excess 
Comment:  576  sq.  ft..  1  story  concrete,  most 

recent  use — water  supply  building. 
Bldg.  24 

Port  Austin  AFS 
754th  RADS  (TAC) 
Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010035 
Status:  Excess 
Comment:  87  sq.  ft.,  1  story  concrete,  most 

recent  use — water  pump  station. 

Bldg.  25 

Port  Austin  AFS 

754th  RADS  (TAC) 

Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010038 
Status:  Excess 
Comment:  114  sq.  ft.  1  story  concrete,  most 

recent  use — water  pump  station. 

Bldg.  28 

Port  Austin  AFS 

754th  RADS  (TAC) 

Port  Austin  Township  Co:  Huron  Ml  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010037 
Status:  Excess 


Federal  Register  /  Vol.  56,  No.  178  /  Friday.  September  13,  1991  /  Notices 


46631 


Comment:  3221  sq.  ft.,  2  story  wood/concrete', 

moat  recent  use— combination  oHicera 

quarters  and  medical/dental  clinic. 
BIdg.  28 

Port  Austin  AFS 
754th  RADS  (TAG) 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010038 
Status:  Excess 
Comment:  2084  sq  ft.,  1  story  concrete,  most 

recent  use — bowling  alley. 
Bldg.  29 

Port  Austin  AFS 
754th  RADS  (TAG) 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010039 
Status:  Excess 
Comment:  3907  sq  ft.,  1  story  concrete/metal/ 

steel,  designed  to  be  a  power  plant. 
Bldg.  30 

Port  Austin  AFS 
754  th  RADS  (TAG) 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010040 
Status:  Excess 
Comment:  2178  sq  ft.,  2  story  concrete,  open 

at  bottom,  top  floor  no  roof,  radar  tower. 
Bldg.  31 

Port  Austin  AFS 
754th  RADS  (TAG) 
Port  Austin  Township  Co:  Huron  MI  48407- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010041 
Status:  Excess 
Comment:  114  sq  ft.,  1  story  concrete,  most 

recent  use — water  pump  station. 
Bidg.32 

Port  Austin  AFS 
754th  RADS  (TAG) 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010042 
Status:  Excess 
Comment:  2.466  sq  ft.,  1  story  concrete  block, 

most  recent  use — office. 
Bldg.  33 

Port  Austin  AFS 
754th  RADS  (TAG) 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010043 
Status:  Excess 
Comment:  1,621  sq  ft..  1  story  concrete,  most 

recent  use — supply  warehouse. 


Bldg.  34 

Port  Austin  AFS 

Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number.  189010086 
Status:  Excess 

Comment:  1972  sq  ft.,  1  story  concrete. 
Bldgs.  35, 40-43 
Port  Austin  AFS 
Port  Austin  Township  Go:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010088, 189010095- 

189010096,  189010098,  189010100 
Status:  Excess 
Comment:  1052  sq  ft.  each,  1  story  frame/ 

concrete. 
Bldgs.  36-39 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010091-189010094 
Status:  Excess 
Comment:  845  sq  ft.  each,  1  story  frame/ 

concrete. 
Bldgs.  139-143, 135-138 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010097, 189010099, 

189010101-189010103, 189010127-189010130 
Status:  Excess 
Comment:  56  sq.  ft.  each;  1  story  prefab 

wood:  potential  use  for  storage;  no  utilities. 
Bldgs.  144 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010104 
Status:  Excess 
Comment:  45  sq.  ft.  each;  1  story  prefab 

wood;  potential  use  for  storage;  no  utilities. 
Telephone  Co.  Facility 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010106 
Status:  Excess 
Comment:  440  sq.  ft.;  1  story;  possible 

asbestos. 
Recreation/Gym  Bldg. 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010107 


Status:  Excess 

Comment:  5899  sq.  ft.;  1  story  plus  mezzanine. 

Bldg.  44 

Port  Austin  AFS 

Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010108 
Status:  Excess 
Comment:  108  sq.  ft..  1  story  concrete,  most 

recent  use — sewage  pump  station,  potential 

for  storage,  no  utilities. 
Bldg.  46 

Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467t 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency;  Air  Force 
Property  Number  189010110 
Status:  Excess    ^ 
Comment:  2924  sq.  ft.,  1  story  circular 

structure,  limited  utilities. 
Bldg.  48 

Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010113 
Status:  Excess 
Comment:  120  sq.  ft.,  1  story  wood/concrete, 

potential  utilities. 

Bldg.  50 

Port  Austin  AFS 

Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010115 
Status:  Excess 
Comment:  1922  sq.  ft.,  1  story  concrete  block/ 

most  recent  use — communicatioiu 

transmitter/receiver  building. 

Bldg.-51-54 

Port  Austin  AFS 

Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010118, 189010120, 

189010122-189010123 
Status:  Excess 
Comment:  672  sq.  f).  each,  1  story  frame/ 

cement,  most  recent  use — garages,  limited 

utilities. 
Bldg.  55 

Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010124 
Status:  Excess 
Comment:  336  sq.  ft.,  1  story  frame/cement, 

limited  utilities. 

Bldg.  75 

Port  Austin  AFS 
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Port  Austin  Township  Co:  Huron  MI  48487- 
819S 


touth  of  Lake  Huron  on 
[he  Saginaw  PeniiuiuU. 


tion 

w  MI  49913- 
Air  Force 
0776 


Location:  Two  miles 

the  northern  tip  of 
Landholding  Agency:  Air  Force 
Property  Number  iefO10125 
Status:  Excess 
Comnent  384  sq  ft.  I  story  frame,  most 

recent  use-Rre  hosf  storage  potential  use 

for  storage. 

Bidg.  103 

Port  Austin  AFS        ' 

Port  Austin  Township  Ca  Huron  Ml  48467- 

8195  I 

Location:  Two  miles  pouth  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landkolding  Agency!  Air  Force 
Property  Number  181010128 
Status:  Excess 
Comment  192  sq  ft.  1  story  wood,  most 

recent  use-waste  oiL 
Bldg.  21 

Calumet  Air  Force  S| 
Calumet  Co:  Kev 
Landholding  Ages 
Property  Number  18 
Status:  Excess 
Comment  2146  sq.  ft]:  1  floor  concrete  block: 

potential  utilities:  tossible  asbestos:  most 

recent  use — storag  e. 
BWg  22 

Calumet  Air  Force  SI  ation 
Calumet  Co:  Keweer  bw  MI  49913- 
Landholding  Agency)  Air  Force 
Property  Number  18^0777 
Status:  Excess 
Comment  1546  sq.  ft|:  1  floor  concrete  block 

potential  utilities;  Possible  asbestos;  most 

recent  osc — adminstrative  facility. 

Bldg.  30  I 

Calumet  Air  Force  Sration 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agencyt  Air  Force 

Property  Number  18^0779 

Status:  Excess 

Comment  2593  sq.  ft  ;  1  floor  concrete  block: 

possible  asbestos;  [potential  utilities;  most 

recent  use — comm  imications  transmitter 

building. 
Bldg.  40 

Calumet  Air  Foree  S  ation 
Calumet  Co:  Keweeiiaw  MI  49913- 
Landhdding  Agencyt  Air  Force 
Property  Number  186010780 
Status:  Excess  i 

Comment:  2088  sq.  ft:  2  floors;  concrete 

block;  possible  as|estos;  potential  utilities: 

most  recent  use — Administrative  facility. 
BU8.41  I 

Calumet  Air  Force  Siation 
Calumet  Co:  Keweeitaw  MI  49913- 
Landholding  Agency  Air  Force 
Property  Number  18(9010781 
Status:  Excess 
Comment  2069  sq.  ft;  1  floor  concrete  block: 

potential  utilities:  ^ssible  asbestos:  most 

recent  use— dorml  tory. 
Bldg.  42 

Calumet  Air  Force  Skation 
Calumet  Co:  Keweenaw  Ml  48913- 
Landholding  Agency:  Air  Forot 
Property  Number  1^9010782 
Status:  Excess 


IMI 


Comment:  4017  sq.  ft.;  1  floor  concrete  block: 
potential  utilities;  possible  asbestos:  most 
recent  oie— dining  hall. 

Bldg.  43 

Calumet  air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  188010783 

Status:  Excess 

Comment  3874  sq.  ft.;  2  story;  concrete  block; 

potential  utilities;  possible  asbestos;  most 

recent  use— dormitory. 
Bldg.  44 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
LandhoMing  Agency:  Air  Foree 
Property  Number  189010784 
Status:  Excess 
Comment:  7216  sq.  ft.;  2  story;  concrete  Wock: 

possible  asbestos;  potential  utilities;  most 

recetJt  use— dormitory. 

Bldg.  45 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010785 

Status:  Excess 

Comment:  8070  sq.  ft.:  2  story;  concrete  Mock; 
potential  utilities;  possible  asbestos;  most 
recent  use — administrative  facility. 

Bldg.  46 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  FoTtx 

Property  Number:  189010786 

Status:  Excess 

Comment  5898  sq.  ft.;  2  story;  concrete  block: 
potential  utilities;  possible  asbestos;  most 
recent  use — visiting  personnel  housing. 

Bldg.  47 

CaUuaet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010787 

Status:  Excess 

Comment:  83  sq.  ft.;  1  story;  concrete  block: 

potential  utilities;  most  recent  use — 

storage. 

Bldg.  48 

Cahu&et  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010788 

Status:  Excess 

Comment  96  sq.  ft:  1  story;  concrete  block; 

potential  utilities;  most  recent  use — 

storage. 

Bldg.  49 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010789 

Status:  Excess 

Comment:  1944  sq.  ft.;  1  story:  concrete  block: 

potential  utilities:  most  recent  use — 

dormitory. 

Bldg.  50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  188010790 
Status:  Excess 

Comment:  6171  sq.  ft.:  1  story;  concrete  block; 
potential  utilities:  possible  asbestos:  most 


recent  use — Fife  Department  vehicle 
parking  building. 

Bldgs.  51-62 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Nnmbers:  188010791-189010802 

Status:  Excess 

Comment  1134  sq.  ft  each:  1  story  wood 

frame  residence  with  garages:  possible 

asbestos. 
Bldgs.  63-67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers;  189010803-189010807 
Status:  Excess 
Comment:  1306  sq.  ft.  each;  1  story  wood 

frame  residence  with  garages;  possible 

asbestos. 

Bldg.  68 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  180010806 
Status:  Excess 

Comment:  1478  sq.  ft.;  1  story  wood  frame 
residence  with  garage:  possible  asbestos. 

Bldg.  70 

Catunel  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number  1B0010609 

Status:  Excess 

Comment:  1394  sq.  ft:  1  story  concrete  block; 

possible  asbestos:  most  recent  use — youth 

center. 

Bldgs.  72-89 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49013- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010611-189010828 

Status:  Excess 

Comment:  1188  sq.  ft.  each:  1  story  wood 

frame  residence;  potential  utilities:  possible 

asbestos. 

Bldg.  97 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number  189010829 
Status:  Excess 

Comment;  171  sq.  ft.:  1  floor  potential 
at^ities;  moet  recent  use — pump  house. 

Bldg.  98 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010830 
Status:  Excess 

Comment  114  sq.  ft.:  1  floor  potential 
utilities:  most  recent  use — pump  house. 

Bldg. 14 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number.  188010833 

Status:  Excess 

Comment:  6751  sq.  ft^  1  floor  concrete  block; 

possible  asbestos;  most  recent  ase— 

gymnasium. 

Bldg.  16 

Calumet  Air  Force  Station 
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Calumet  Co:  Keweenaw  MI  4991^ 

Landholding  Agency:  Air  Force 

Properly  Number  189010834 

Status:  Excess 

Comment:  3000  sq.  ft.;  1  floor  concrete  block; 

most  recent  use— commissary  facility. 
Bldgs.  »-13 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
L.andholding  Agency:  Air  Force 
Property  Numbers:  189010835-189010839 
Status:  Excess 
Comment:  1056  sq.  fl.  each;  1  floor  wood 

frame  residences. 
Bldg.5-8 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010840-189010843 
Status:  Excess 
Comment:  864  sq.  ft.  each;  1  floor  wood  frame 

residences;  possible  asbestos. 
Bldg.4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010844 
Status:  Excess 
Comment:  2340  sq.  ft.:  1  floor  concrete  block; 

most  recent  use — heating  facility. 
Bldg.3 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010845 
Status:  Excess 
Comment:  5314  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

maintenance  shop  and  office. 
Bldg.l 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010648 
Status:  Excess 
Comment:  4528  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use— office. 
BIdgs.  216-224,  211-214 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number*:  180010847-189010855, 

189010858-189010861 
Status:  Excess 
Comment:  780  sq.  ft.  each;  1  story  wood  ftame 

housing  garages. 
Bldg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010856 
Status:  Excess 
Comment:  390  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  158 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010857 
Status:  Excess 
Comment:  3603  sq.  ft.;  1  story  concrete/steel: 

possible  asbestos;  most  recent  use — 

electrical  power  station. 
Bldg.  15 


Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010864 

Status:  Excess 

Comment:  538  sq.  ft.;  1  floor  concrete/wood 

structure;  potential  utilities;  most  recent 

use — gymnasium  facility. 
Bldg.  23 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010865 
Status:  Excess 
Comment:  44  sq.  ft^  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010866 
Status:  Elxcess 
Comment:  44  sq.  ft.;  1  story:  metal  framr, 

prior  use — storage  of  Hre  hoses. 
BIdgs.  31-35 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49013- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010867-1890100871 
Status:  Excess 
Comment:  36  sq.  ft.  each:  1  story:  metal  frame; 

prior  use — storage  of  fire  hoses. 
BIdgs.  36-37,  39.  201-2007 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010872-189010874. 

189010879-189010885 
Status:  Excess 
Comment:  25  sq.  ft.  each;  1  floor  metal  frame; 

prior  use — storage  of  ftre  hoses. 
Bldg.  153 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010886  _ 
Status:  Excess 
Comment:  4314  tq.  ft.;  2  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 
Bldg.  154 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number;  189010887 
Status:  Excess 
Comment:  8960  sq.  ft.;  4  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 
Bldg.  157 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010888 
Status:  Excess 
Comment:  3744  sq.  ft.;  1  story  concrete/steel 

facility;  (radar  tower  bldg.):  potential  use — 

storage. 

North  Dakota 

Bldg.  101 

Fortune  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 
Highway  5,  four  miles  west  of  Fortune  and 


approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  189110095 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single  family 

housing  unit;  needs  rehab:  off-site  use  only. 
BIdgs.  102-106 
Fortune  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189110096-189110100 
Status:  Excess 
Comment:  988  sq.  ft.  each:  3  bedroom  single 

family  housing  units:  needs  rehab:  off-site 

use  only. 

BIdgs.  107, 110-111 

Fortune  Air  Force  Station 

Fortune  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189110101-189110103 

Status:  Excess 

Comment:  768  sq.  ft.  each:  2  bedroom  single 

family  housing  unit;  needs  rehab;  off-site 

use  only. 

BIdgs.  112-116, 123-129 
Fortune  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110104-189110108. 

189110115-189110121 
Status:  Excess 
Comment:  1510  sq.  ft.  each;  3  bedroom  single 

family  housing  units  with  attached  garages; 

needs  rehab;  off-site  use  only. 
BIdgs.  117. 119-122 
Fortuna  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Landholding  Agency;  Air  Force 
Property  Numbers:  189110109. 180110111- 

189110114 
Status:  Excess 
Comment:  1595  sq.  ft.  each;  3  bedroom  single 

family  housing  units  with  attached  garages; 

needs  rehab;  off-site  use  only. 
Bldg.  118 

Fortune  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189110110 
Stetus:  Excess 
Comment:  2295  sq.  ft.;  4  bedroom  single 

family  housing  unit:  needs  rehab:  off-site 

use  only. 

Bldg.  141 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189110122 
Status:  Excess 

Comment:  364  sq.  ft.;  1  stall  vehicle  garage, 
needs  rehab;  off-site  use  only. 

BIdgs.  142-145 
Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110123-180110126 
Status:  Excess 

Comment:  624  sq.  ft.  each:  2  stall  vehicle 
garages:  needs  rehab:  off-site  use  only. 
BIdgs.  201-218 
Fortune  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 


JMI 
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;:  3  bedroom  single 
units;  needs 


Property  Nttmbei*  1891^0127-180110144 

Status:  Excess 

Comment:  1203  aq.  ft  ea  ch; 

family  relocatable  hoi  sing 

rehab:  off-site  use  onl 
Bldgs.  221-229 
Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  18844- 
Landholding  Agency:  A  r  Force 
Property  Numbers:  1891^0145-188110153 
Status:  Excess 
Comment  872  sq.  ft  ea^ 

garages:  needs  rehab 

tvevada 

Bldgs.  300-302 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux. 
Indian  Springs  Co:  Clar  ; 
Landholding  Agency:  A  r 
Property  Nunbers:  1881^0001 
Status:  Unutilized 
Comment:  1573  sq.  ft.  e<  ch 

housing,  easement  rei  trictions. 

utilities,  off-site  remo  «• 


Air 


Bldgs.  303-306 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux. 
Indian  Springs  Co:  CI 
Landholding  Agency: 
Property  Numbers; 
Status:  Unutilized 
Comment  27S0  sq.  ft 

housing,  easement  restrictions. 

utilities,  off-site  remc^al 


Field 

N'V  80018- 
Force 
189120004-189120007 


eJich. 


320-322 


:aar[ 

:Air 


Bldgs.  307-310.  318. 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux 
Indian  Springs  Co: 
Landholding  Agency: 
Property  Numbers:  1891 
189120019. 189120021 
Status:  Unntilized 
Comment  2170  sq.  ft 
housing,  easement 
utilities,  off-site  remqva 


:Claik 


Bldgs.  311-317,  319. 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux 

Indian  Springs  Co: 

Landholding  Agency: 

Property  Nmnbers:  189t20012- 
188120020 

Status:  Unutilized 

Comment:  2424  sq.  ft. 
housing,  easement 
utilities,  off-site  removal 


Bldg.  323 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux .  Field 
Indian  Springs  Co:  Oa  k  NV  89018- 
Landholding  Agency:  J  ar  Force 
Property  Number  1891^0024 
Status:  Unutilized 
Comment:  1233  sq.  ft, 

housing,  easeme.nt 

utilities,  off-site  removal 


Bldgs.  331-341,  343, 
Nellis  Air  Force  Base 
Indian  Springs  AF  Au] 
Indian  Springs  Co 

Landholding  Agenc 
Property  Numbers: 
Status:  Unutilized 


Clark 


2  Stall  vehicle 
off-site  use  only. 


Field 

NVB9018- 
Force 

189120003 

.  one  story  family 
potential 
al  only. 


one  story  family 

potential 
only. 


Field 

NV  89018- 

Force 
20008-189120011. 
189120023 


e  ich.  one  story  family 
re  strictions,  potential 
I  only. 


324-326 


Field 
NV  89018- 
ir  Force 

;-18912D0ia 


189120025  -188120027 


ch.  one  story  family 
restrictions,  potential 
only. 


)ne  story  family 
rf  sirictions.  potential 
only. 
34$-346,  348-353 


Field 
NV  89018- 
Air  Force 
ladt 20028- 188120047 


Comment:  1170  sq.  ft.  each,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  400 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Sfirings  Co:  Oaii  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120048 

Status:  Unutilized 

Comment:  2464  sq.  ft,  one  story,  most  recent 
use — maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  402 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  8901&- 

Landholding  Agency:  Air  Force 

Property  Number:  188120049 

Status:  Unutilized 

Comment:  2570  sq.  ft.,  one  story,  most  recent 

use — ChapeL  easement  restrictions. 

potential  utilities,  off-site  removal  only. 

Bldg.  404 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Oark  NV  88018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120050 

Status:  Unutilized 

Comment:  2376  sq.  ft,  one  story,  most  recent 
use — religious  education  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

NeUis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  8901ft- 

Landholding  Agency:  Air  Force 

Property  Number  188120051 

Status:  Unutilized 

Comment:  2605  sq.  ft.,  one  story,  most  recent 
use — child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  3027.  3029-3040 

NeUis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120052. 189120054- 
189120065 

Status:  Unutilized 

Comment:  120  sq.  ft  each,  one  story,  most 
recent  use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3028 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number.  189120053 

Status:  Unutilized 

Comment:  60  sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Texas 

Bldg.  605 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number.  188110090 

Status:  Unutilized 


Comment:  392  *q.  ft:  1  story  »becl  metal 
building;  most  recent  «»e — storage; 
possible  asbestos;  needs  rehab. 

Bldg.  696 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  18«100ei 
Status:  Unutilized 

Comment:  1344  sq.  ft.;  possible  asbestos:  most 
recent  use — auto  hobby  shop;  needs  rehab. 

Bldg.  697 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110092 
Status:  Unutilized 

Comment:  770  sq.  ft:  possible  asbestos;  most 
recent  use — supply  store;  needs  rehab. 

Bidg.eee 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number.  189110093 

Status:  Unutilized 

Comment:  5815  sq.  ft.;  1  story  corrugated  iron: 
possible  asbestos;  needs  rehab;  most 
recent  use — ^recreation,  workshop. 

Bldg.  699 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number  188110084 

Status:  Unutilized 

Comment:  2659  sq.  ft.;  1  story;  possible 

asbestos:  most  recent  use — arts  and  crafts 

center. 

Land  (by  Slate f 
California 

60  ARG/DE 

Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  Air  Force 

Property  Number  189010189 

Status:  Excess 

Comment  .13  acres;  most  recent  use- 
location  for  instracment  landing  systems 
equipment 

Colorado 

NTMU— Partial  Area 

Lowry  Air  Force  Base 

Denver  Co:  Denver  CO  80230-5000 

Location:  West  of  Aspen  Terr,  housing  area 

and  South  of  (AFAPq  along  the  base 

boundary. 
Landholding  Agency:  Air  Force 
Property  Number  189010254 
Status:  Excess 
Comment:  Approximately  20  acres;  sloping 

parts  in  area. 

Guam 

Annex  1 

Andersen  Communicatton 

Dededo  Co:  Guam  GU  96912- 

Location:  In  the  mimicipality  of  Dededo. 

Landholding  Agency:  Air  Force 

Property  Number  188010427 

Status:  Underutilized 
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Comment:  882  acm;  whtBCt  to  otilltict 

easements. 
Annex  2,  (Partiall 
Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  96912- 
Location:  In  the  municipality  of  Dcdeda 
Landholding  Agency:  Air  Force 
Property  Number  189010428 
Status:  Undenitilixed 
Comment:  35  acrea:  wb^ect  to  utilities 

easements. 

Michigan 

Tract  A-IOOE 

Port  Austin  AFS 

Port  Austin  Township  Co:  Huron  Ml  48M7- 

819S 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number.  188010109 
Status:  Excess 
Comment:  .5  acres;  used  as  entrance  road  for 

Port  Austin  AFS;  easement  and  right  of 

way  rights  need  to  be  negotiated. 
Tract  A-lOO 
Port  Austin  AFS 
Port  Austin  To%vnship  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  188010111 
Status:  Excess 
Comment:  30.80  acres:  existing  easements  for 

utilities,  etc. 
Tract  A-101 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number:  189010112 
Status:  Excess 
Comment:  10.0  acres:  existing  eaaementa  for 

utilities,  etc. 
Tract  A-lOlE 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  189010114 
Status:  Excess 
Comment:  1.0  acres;  1320  ft  long  and  3X5 

wide;  easement  and  right  of  way  rights 

need  to  be  negotiated. 
Tract  A-102E 
Port  Austin  AFS 
Port  AusUn  Township  Co:  Huron  MI  48487- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  188010116 
Status:  Excess 
Comment:  1.21  acres:  80  ft  wide  and  lOSO  ft  in 

length:  portion  used  as  drainage  easement 
Tract  A-106-1E 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 


Landholding  Agency:  Air  Force 

Property  Number  180010117 

Status:  Excess 

Comment:  4.0  acres;  portion  used  as  drainage 

easement. 
Tract  A-106-2E 
Port  Austin  AFS 
Port  Austin  Township  Co:  Huron  MI  4Me7- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number  180010118 
Status:  Excess 
Comment:  4.55  acres;  portion  used  as 

drainage  ditch. 
Tract  A-103 
Port  Austin  AFS 
Port  Austin  Tovvnship  Co:  Huron  MI  48467- 

8105 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula. 
Landholding  Agency:  Air  Force 
Property  Number.  18801(n21 
Status:  Excess 
Comment:  5.30  acres. 
Calumet  Air  Force  Station 
Section  1,  T57N.  R31W 
Houghton  Township 
Calumet  Co:  Keweenaw  MI  48913- 
Landholding  Agency:  Air  Force 
Property  Number  189010862 
Status:  Excess 

Comment:  34  acres;  potential  utilities. 
Calumet  Air  Force  Station 
Section  31.  T58N,  R30W 
Houghton  Township 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  180010663 
Status:  Excess 
Comment:  3.78  acres;  potential  utilities. 

SuiUbU/UaavaUable 


Buildings  (by  State) 
California 

Bldg.  540 

Vandenberg  Air  Force  Base 

Off  Coast  Road 

Vandenberg  AFB  Co:  Santa  Berbare  CA 

03437- 
Location:  Highway  1.  Highway  246,  Coast 

Road.  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  180010581 
Status:  Unutiliied 
Comment:  384  sq.  ft;  1  story  concrete/sheet 

metal:  needs  rehab;  most  recent  use — 

locomotive  maintenance /supply  boilding: 

potential  use    stotogs. 

Florida 

Bldgs.  166.  168. 17a  172. 174. 176 

Patrick  Air  Force  Base 

North  Highway  AlA 

Cocoa  Beach  Co:  Brevard  PL  32825- 

Landhodling  Agency:  Air  Force 

Property  Number  189110154-180110180 

Status:  Unutilized 

Comment:  2100  sq.  ft;  1  story  concrete  block 

residence;  needs  mafor  repair  presence  of 

asbestos. 

Georgia 
Bldg.  1675 


Robins  Air  Force  Base 

1600  area  No.  Davis  Drive 

Warner  Robins  Co:  Houotam  CA  31086- 

Landholding  Agency:  Air  Force 

Property  Number  MBtnOZIS 

Status:  Excess 

Comment:  20110  sq.  ft.:  .  story  concrete; 

possible  asbestos:  utilities  disconnected: 

two  right-of-way  easements. 

Illinois 

Bldg.  1380 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61888- 

Landholding  Agency:  Air  Force 

Property  Number  189010232 

Status:  Unutilized 

Comment:  350  sq.  ft.;  one  story  wrood  fraow: 
no  utilities;  structural  deficiaiicies;  used  for 
training  exercises  (chemicals  and 
explosives). 

Bldg.  106 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  (n886- 

Landholding  Agency:  Air  Force 

Property  Number  188010255 

Status:  Unutilized 

Comment:  2360  sq.ft.;  2  story  wood  poaslUe 

asbestos;  most  recent  use— j*'l- 
Bldg.  123 

Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  61888- 
Landholding  Agency:  Air  Force 
Property  Number  1880102S6 
Status:  Unutilised 
Comment:  1500  sq.  ft;  1  story  wood;  potential 

utilities. 

Bldg.  125 

Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  61868- 
Landholding  Agency:  Air  Force 
Property  Number  1800102S7 
Status:  Unutilised 

Comment:  16846  sq.  ft.;  1  story  wood  framr 
possible  asbestos:  no  utiUties. 

Bldg.  383 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61866- 

Landholding  Agency:  Air  Force 

Property  Number  189010258 

Status:  Unutilized 

Comment:  1945  sq.  ft:  1  story  masonry/glass 
frame;  most  recent  use — bank:  friable 
asbestos  on  ceiling  tiles  in  iwo  rooms. 

Bldg.  1220 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61888- 

Landholding  Agency;  Air  Force 

Property  Number  188010259 

Status:  Unutilized 

Comment:  580  sq.  ft.;  1  story  concrete  Mock; 

water  pump  house  for  swimming  pool; 

potential  utilities. 

Bldg.  1221 

Chanute  Air  Force  Beae 

Rantoul  Co:  Champaign  IL  61888- 

Landbolding  Agency:  Air  Force 

Property  Number  188010280 

Status:  Unutilized 

Comment:  2893  sq.  ft.;  1  Story  concrete;  bath 

house  for  swimming  pool  limited  utilities: 

possible  asbestos. 
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[Suard — Family  Housing 


Massachusetts 

SBldgs. 

Otis  Air  National 

Cape  Cod 

Co:  Barnstable  MA  02542-5000 

L.andholding  Agency-  Air  Force 

Property  Number  189010611-189010813. 
189010647,  189010648 

Status:  Unutilized: 

Comment:  8856  sa  ft.  to  10423  sq.  ft.  each; 
wood/concrete  frame:  6-unit  family 
bousing:  lacks  factional  sewage  disposal 
system:  possibU  asbestos:  needs  rehab: 
potential  utilitia. 

91  Bldgs.  I 

Otis  Air  National  Guard — Family  Housing 

Cape  Cod  I 

Co:  Barnstable  mA  02542-5001 

Landholding  Agency:  Air  Force 

Property  Number  189010614-189010631. 
189010649-189010721 

Status:  Unutilized  I 

Comment:  5904  sqj  ft.  to  9216  sq.  ft.  each; 
wood/ concrete  frame;  4-unit  family 
housing;  lacks  finctional  sewage  disposal 
system;  possibl^  asbestos:  needs  rehab; 
potential  utilitiep. 

15  Bldgs.  [ 

Otis  Air  National  Guard — Family  Housing 

Cape  Cod  ! 

Co:  Barnstable  MA  02542-5001 

Landholding  Agertcy:  Air  Force 

Property  Number  189010632-189010639. 
189010640.  189010646 

Status:  Unutilized  I 

Comment:  2952  sql  ft  to  3474  sq.  ft.  each; 
wood/concrete  frame;  2-unit  family 
housing;  lacks  functional  sewage  disposal 
system;  possibly  asbestos;  needs  rehab: 
potential  utihtie 

Michigan 

Bldg.  20 

Calumet  Air  Forccj  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agei|cy:  Air  Force 

Property  Number  1189010775 

Status:  Excess 

Comment:  13404  si  |.  ft.;  1  floor  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use— warehouse/supply 

facility. 

Bldg.  28 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agenfcy:  Air  Force 

Property  Number  )l89010778 

Status:  Excess       i 

Comment:  1000  sql  ft.:  1  floor  possible 

asbestos;  potential  utilities;  most  recent 

use — maintenaqce  facility. 

'  Missouri  i 

lefferson  Buntki  ANC  Base 
Missouri  National  Guard 
- 1  Grant  Road        ] 
St.  Louis  Co:  St.  LJuis  MO  63125-4118 
Landholding  Agericy:  Air  Force 
Property  Number  189010081 
Status:  Underutiliied 
Comment:  20  acrei;  portion  near  flammable 

materials:  porticin  on  archaeological  site; 

special  fencing  {equired. 

New  Mexico 

Bldg.  13  1806  ABVf /DE 


IMI 


Kirtland  AFB 
Wyoming  Avenue 
Landholding  Agency:  Air  Force 
Property  Number  189010072 
Status:  Unutilized 

Comment:  520  sq  ft.,  1  story  portable  building, 
off-site  use  only. 

South  Dakota 

54  Bldgs.— Renel  Heights 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Location:  Across  from  main  gate  turn  off. 
Landholding  Agency:  Air  Force 
Property  Number  189010343-189010355. 

189010386-180010426 
Status:  Unutilized 
Comment:  852  sq.  ft.  to  1652  sq.  ft.  each:  1 

story  concrete  masonry  block  residences; 

secured  area  with  alternate  access; 

unstable  foundation:  utilities  disconnected; 

possible  asbestos. 
124  Bldgs.— Skyway 

Ellsworth  AFB  Co;  Pennington  SD  57706- 
Location:  Between  gate  turn  off  and  school 

gate. 
Landholding  Agency:  Air  Force 
Property  Number  188010356-189010384. 

189010760-189010774.  189030008-189030015. 

189040003-189040026.  189110033-189110080 
Status:  Unutilized 
Comment:  481  sq.  ft.  to  1256  sq.  ft.  each;  1  and 

2  story  wood  frame  residences:  structurally 

deteriorated:  possible  asbestos:  secured 

area  with  alternate  access:  potential 

utilities. 
Bldgs.  1106. 1100. 1113. 1114 
Ellsworth  Air  Force  Base 
Central  Drive 

Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18901043&-189010442 
Status:  Unutilized 
Comment:  10303  sq.  ft.;  2  story  wood  frame 

with  basement;  possible  asbestos:  secure 

facility  with  alternate  access;  potential 

utilities. 

Texas 

Bldg.  467 

Laughlin  Air  Force  Base 

Val  Verde  Co.  Co:  Val  Verde  TX  78843-5000 

Location;  Six  miles  on  Highway  90  east  of  Del 

Rio.  Texas. 
Landholding  Agency:  Air  Force 
Property  Number  189010179 
Status:  Underutilized 
Comment:  10500  sq.  ft.;  wood  frame;  needs 

rehab:  seasonal  use  by  scouts  and  CAP. 
Facility  237— Carswell  AFB 
301  Roaring  Springs  Road 
Fort  Worth  Co:  Tarrant  TX  76127- 
Landholding  Agency:  Air  Force 
Property  Number  189120235 
Status:  Unutilized 
Comment:  1285  sq.  ft.,  wood  shingles,  one 

story,  most  recent  use — residential,  needs 

rehab. 

Land  (by  State) 
California 

Norton  Com.  Facility  Annex 

Norton  AFB 

Sixth  and  Central  Streets 

Highland  Co:  San  Bernardino  CA  92409-S04S 

Landholding  Agency:  Air  Force 


Property  Number  189010194 

Status:  Excess 

Comment:  30.3  acres;  most  recent  use — 

recreational  area:  portion  subject  to 

easements. 
Camp  Kohler  Annex 
McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010045 
Status:  Unutilized 
Comment:  35.30  acres  +  .11  acres  easement: 

30+  acres  undeveloped:  potential  utilities: 

secured  area;  alternate  access. 

Florida 

Eglin  AFB 

SV4,  SWV4.  Sect.  18.  T2S  R25W 

Mary  Esther  Co:  Okaloosa  FL  32569- 

Location:  North  Side  of  US  Highway  98. 

Landholding  Agency:  Air  Force 

Property  Number  189010133 

Status:  Excess 

Comment:  59  acres.  Parcel  3;  Flat,  cleared 

land:  previous  use — buffer  safety  zone: 

county  has  license  to  construct  sewage 

treatment  facility  on  land. 
Eglin  AFB 

Mossy  Head  Co:  Walton  FL  32533- 
Location:  NW  quadrant  of  Florida  Highway 

285  and  I-IO.  Bounded  on  the  North  by 

Louisville  RR  near  Mossy  Head.  Florida. 
Landholding  Agency:  Air  Force 
Property  Number  189010134 
Status:  Excess 
Comment:  50  acres,  Parcel  9;  previous  buffer 

safety  zone;  potential  utilities. 
Elgin  AFB 

Mossy  Head  Co:  Walton  FL  32533- 
Location:  NE  quadrant  of  Florida  Highway 

285. 1-IO  intersection.  Bounded  on  the 

North  by  Louisville  and  Nashville  RR  near 

Mossy  Head.  Florida. 
Landholding  Agency:  Air  Force 
Property  Number  189010135 
Status:  Excess 
Comment:  285  acres:  Parcel  10;  previous 

buffer  zone;  potential  utilities. 
Elgin  AFB 

Mossy  Head  Co:  Walton  FL  32533- 
Location:  Approximately  1  mile  east  of 

Florida  Highway  285  and  US  Highway  90 

on  north  side. 
Landholding  Agency:  Air  Force 
Property  Number  189010136 
Status:  Excess 
Comment:  47  acres;  Parcel  11:  previous  buffer 

zone;  potential  utihties. 

Unsuitable  PropertiM 

Buildings  (by  State) 
Alaska 

Bldgs.  203,  113 

Tin  City  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010296-189010297 
Status:  Unutilized 
Reason:  Secured  area,  isolated  area,  not 

accessible  by  road,  contamination 
Bldgs.  165.  150.  130 
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Sparrevohn  Air  Poroe  Station 
21CSG/DEER 

Elmendorf  AFB  Ca  Anchorage  AK  WSOi- 
5000 

Landholding  Agency:  Air  Force 
Property  Number  188010286-188010300 
Status:  Unutilized 
Reason:  Sacured  mnm,  isolated  area,  act 

accessible  by  road,  contamination 
Bidg.  306 

King  Salmon  Airport 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  98500- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  188(nQ301 
Status:  Unutilized 
Reason:  Secured  area,  isolated  area,  not 

accessible  by  road,  contamination 
Bldg.  1401 
Galena  Airport 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  98606- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  188010302 
Status:  Unutilized 
Reason:  Secured  area,  isolated  area,  not 

accessible  by  road,  contamination 
BIdgs.  11-230.  21-116,  34-616.  43-010.  69-»0, 

63-325 
Elmendorf  Air  Fonx  Base 
21  CSG/DEER 
Elmendorf  AFB  Ca*  Anchorage  AK  90806- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  188010303-188010306 
Status:  Unutilized 
Reason:  Secured  area.  contaminaticHi 

Bldg.  103. 110. 112-115, 118. 1001. 1018. 102S. 

1055 
Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  98806- 

5000 
Landholding  Agency:  Air  Force 
Property  Number.  1890ia30l^l88(n0319 
Status:  Unutilized 
Reason:  Secured  area,  isolated  area,  not 

accessible  by  road,  contamination 
Bldgs.  107, 115. 1U.  150. 152.  301. 1001.  lOOS. 

1055. 1056 
Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  9K06- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  188010320-189010328 
Status:  Unutilired 
Reason:  Secured  area,  isolated  area,  not 

accessible  by  road,  contamination 
Bldgs.  103-105.  110, 114,  202,  204-aOS,  1001. 

1015 
Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  90606- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010330-188010339 
Status:  Unutilized 
Reason:  Secured  area,  isolated  area,  not 

accessible  by  road,  contamination 
Bldg.  50 

Cold  Bay  Air  Force  Station 
21  CSG/DEER 


Elmendorf  AFB  Co:  Anchorage  AK  I 

5000 
Landholding  Agency:  Air  Force 
Property  Numbar  18BmOM3 
Status:  UnntiUaed 
Reason:  Other,  iaolatad  araa,  not  accaaalble 

byroad 
Comment:  Isolated  and  renola.  Aietk 

environment 

Alabama 

Bldgs.  913.  927.  935,  836 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  188010002-168010006 

Status:  Unutilized 

Reason:  Secured  area 

Bldg.  800.  861. 1011. 1022, 1012. 1062, 1060- 

1061 
Gunter  AFB 

Montgomery  Co:  MonlgtHneiy  AL  36114- 
Landholding  Agency:  Air  Foice 
Property  Numbar  180010011-188010013, 

188010015-180010016. 180010019-1800160aa 

188010022 
Status:  Underutilized 
Reason:  Secured  area 

Bldgs.  1435-1436.  1440-1441 

Maxwell  Air  Force  Base 

Mimosa  Road 

Montgomery  Co:  Montgomaqr  Al  36112- 

Landholding  Agency:  Air  Force 

Property  Numbar  166060Z2O-166030M3 

Status:  Unutilized 

Reason:  Floodway,  aacored  ataa 

Bldgs.  830.  421.  426 

Gunter  Air  Force  Bas^ 

Montgomery' Co:  Montgomery  AL  36114-6000 

Landholding  Agency:  Air  Force 

Property  Number  160OI0683-180O40655 

Status:  Underutilizad 

Reason:  Secured  area 

Petrol  OPS  Bldg. 

Maxwell  Air  Force  Base 

1101  Chanute  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189110165 

Status:  Unutilized 

Reason;  Secured  area 

Law  Center 

Maxwell  Air  Force  Base 

518 10th  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  188110166 

Status:  Unutilized 

Reason:  Secured  area 

Bldg.  1011 

Maxwell  Air  Force  Base 

Danneliy  Street 

Montgomery  Co:  Montgomery  AL  36112-6600 

Landholding  Agency:  Air  Force 

Property  Number  188110167 

Status:  Unutilized 

Reason:  Secured  araa 

HQ  Specified  Bldg 

Maxwell  AFB 

877  Third  Street 

Montgomery  Co:  Montgomery  KL  30112- 

Landholding  Agency:  Air  Poroa 

Property  Number  189120231 

Status:  Unutilized 

Reason:  Secured  araa 


Base  Personnel  OfRce 

Maxwell  AFB 

853  Second  Street 

Montgomery  Co:  MontgOBMry  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Numbar  160120232 

Status:  Unutilized 

Reason:  Secured  araa 

Arizona 

Dormitory  Building  632 

Wilhams  Air  Force  Baaa 

Comer  of  4th  and  D  Street 

Williams  AFB  Co:  Maricopa  AZ  86240-5000 

Landholding  Agency:  Air  Force 
Property  Number  188040656 
Status:  Unutilized 
Reason:  Secured  araa 

California 

Bldg.  4052 

March  AFB 

Ice  House  in  West  March 

Riverside  Co:  Riveraide  CA  B2S16- 

Landholding  Agency:  Air  Force 

Property  Number  188010062 

Status:  Unutilized 

Reason:  Within  airport  runway  dear  zone 

Bldg.  382  60  ABG/IK 

Travis  Air  Force  Base 

Hospital  Drive 

Travis  AFB  Co:  Solano  CA  B4SS6-5486 

Landholding  Agency:  Air  Force 

Property  Number  188010167 

Status:  Underutilizad 

Reason:  Within  2000  ft.  of  llammable  or 

explosive  material,  secured  area 
Bldg.  1182  60  ABG/DE 
Travis  Air  Force  Baaa 
Perimeter  Road 

Travis  AFB  Co:  Solano  CA  04S3S-6486 
Landholding  Agency:  Air  Force 
Property  Number  188010186 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

secured  area 
Bldg.  152. 159  60  ABG/DE 
Traxis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano  CA  94S36-6406 
Landholdtng  Agency:  Air  Force 
Property  Number  188010190-16801001 
Stfitiis:  Unutilized 
Reason:  Withing  200  ft  of  flammable  or 

explosive  material,  sacurad  araa 

Bldg.  .384  60  ABG/DE 

Travis  Air  Force  Base 

Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-S496 

Landholding  Agency:  Air  Force 

Property  Number  188010182 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  fla—iahla  or 

explosive  material  secured  area 
Bldgs.  707,  502.  23  63  ABG/OB 
Norton  Air  Force  Base 
Norton  Co:  San  Bernardino  CA  82408-6048 
Landholding  Agency:  Air  Force 
Property  Number  188010182. 186010186- 

189010187 
Status:  Excesa 
Reason:  Within  2000  ft.  of  flammabie  or 

explosive  material  aacored  area 
Bldg.  575  63  ABG/DE 
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Norton  Air  Force  Bas*  i 
Norton  Co:  San  BemaWino  CA  92409-5045 
Landholding  Agency:  |A'r  Force 
Property  Number  189(n0195 
Status:  Excess 

Reason:  Within  2000  (.  of  flammable  or 
explosive  material 

Bldgs.  100-101.  lie,  2d2 

Pint  Arena  Air  Force !  Station 

Mendocino  County.  CJ\  95468-5000 

Landholding  Agency:  Air  Force 

Property  Numbers:  18  W10233-189010238 

Status:  Unutilized 

Reason:  Secured  area 

Bldgs.  201-204 

Vandenberg  Air  Forc(  i  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  lAir  Force 
Property  Numbers:  18  W10546-189010549 
Status:  Unutilized 
Reason:  Secured  area 
Bldgs.  1001-1010.  lOli  1022-1024 
Vandenberg  Air  Fore*  Base 
Off  Tangair  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numbers:  18  9010550-189010563 
Status:  Unutilized 
Reason:  Within  2000  n.  of  flammable  or 

explosive  material,  secured  area 
Bldgs.  8006-8010 
Vandenberg  Air  Fore*  Base 
Off  California  on  Lompoc  Avenue 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437-  ! 

Landholding  Agency:  Air  Force 
Property  Number  189010564-189010566 
Status:  Unutilized 
Reason:  Secured  area 
Bldgs.  1100-1101,  lloi-1107 
Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437-  I 

Landholding  Agency:  Air  Force 
Property  Numbers:  189010567-189010574 
Status:  Unutilized 
Reason:  Within  2000  1  of  flammable  or 

explosive  material,  secured  area 
Bldgs.  13423-13424,  1^511-13512 
Vandenberg  Air  Force  Base 
K  Street  off  Kansas 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numbers:l(  80105-189010578 
Status:  Unutilized 
Reason:  Secured  are( 

Bldgs.  Ilia  1108 

Vandenberg  Air  Fort  e  Base 

Off  Terra  Road 

Vandenberg  AFB  Co:  Santa  Barl>ara  CA 

93437- 
Landholding  Agency  Air  Force 
Property  Numbers:  1^9010579-189010580 
Status:  Unutilized     ! 
Reason:  Within  2000  It.  of  flammable  or 

explosive  material^  secured  area 
BIdg.  23102 


IMI 


Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1  and  Highway  246;  Coast 

Road.  Pt.  Sal  Rd:  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189110082 
Status:  Unutilized 
Reason:  Secured  area 

Colorado 

BIdg.  24 

Buckley  Air  Nat'l  Guard  Base 
Aurora  Co:  Arapahoe  10  80011-9599 
Location:  Demolished  7  Dec.  90 
Landholding  Agency:  Air  Force 
Property  Number  189010249 
Status:  Unutilized 
Reason:  Secured  area 

BIdg.  291 

Lowry  Air  Force  Base 

Denver  Co:  Denver  CO  80230-5000 

Location:  South  of  Oth  Avenue  and  east  of 

Rosemary  Court 
Landholding  Agency:  Air  Force 
Property  Number  189010250 
Status:  Excess 
Reason:  Secured  area 

Delaware 

BIdg.  1310 

Dover  Air  Force  Base 
436  ABG/DE 

Dover  AFB  Co:  Kent  DE 19902-5516 
Landholding  Agency:  Air  Force 
Property  Number  189010727 
Status:  Unutilized 
Reason:  Secured  area 
BIdg.  1900 

436  CSG  Dover  AFB 
Dover  Co:  Kent  DZ  19902-5516 
Landholding  Agency:  Air  Force 
Property  Number  189120230 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 
secured  area 

Florida 

BIdg.  42 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency;  Air  Force 

Property  Number  189110001 

Status:  Unutilized 

Reason:  Secured  area 

Bldgs.  6058-6059 

Eglin  Air  Force  Base 

AF  Aux  Field  6 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Numbers:  189110002-189110003 

Status:  Unutilized 

Reason:  Secured  area 

BIdg.  8200 

Eglin  Air  Force  Base 

Site  A-2.  Okaloosa  Island 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number  188110004  , 

Status:  Unutilized 

Reason:  Floodway 

Bldgs.  8501,  8505-8507 

Eglin  Air  Force  Base 

Site  A-5 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 


Landholding  Agency:  Air  Foi^^e 
Property  Numbers:  189110005-189110008 
Status:  Unutilized 
Reason:  Floodway,  secured  area 

BIdg.  8973 

Eglin  Air  Force  Base 

Site  DlOO-B  (Clausen) 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Properly  Number  189110009 

Status:  Unutilized 

Reason:  Floodway^  secured  area 

BIdg.  9600 

Eglin  Air  Force  Base 

Site  B-71 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number  189110010 

Status:  Unutilized 

Reason:  Secured  area 

BIdg.  576 

Patrick  Air  Force  Base 

6th  Street  and  South  Patrick  Drive 

Cocoa  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189110160 

Status:  Unutilized 

Reason:  Floodway 

BIdg.  1635 

Patrick  Air  Force  Base 

River  Picnic  Area/Skeet  Range 

Cocoa  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force . 

Property  Number  189110161 

Status:  Unutilized 

Reason:  Secured  area 

Idaho 

Bldgs.  1012. 923 

Mountain  Home  Air  Force  Base 
7lh  Avenue 

Elmore  County.  ID  83648- 
Landholding  Agency;  Air  Force 
Property  Numbers;  189030004-189030005 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

BIdg.  604 

Mountain  Home  Air  Force  Base 
Pine  Street 

(See  County)  Co:  Elmore  ID  8364ft- 
Landholding  Agency:  Air  Force 
Property  Number  189030006 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

BIdg.  229 

Mt.  Home  Air  Force  Base 

Isl  Avenue  and  A  Street 

Mt.  Home  AFB  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number  189040857 

Status:  Unutilized 

Reason:  With  2000  ft.  of  flammable  or 

explosive  material,  within  airport  runway 

clear  zone 

Illinois 

BIdg.  550 

Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  6186&- 
Landholding  Agency:  Air  Force 
Property  Number  189010227 
Status:  Unutilized 
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Reason:  Other  environmental 

Comment:  Water  treatment  sewage  building 

BIdgs.  SS1-S52 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61866- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010228-189010229 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Waste  treatment  plant 

BIdg.  556 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61888- 

Landholding  Agency:  Air  Force 

Property  Numl>er  189010230 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Sewage  treatment  building  with 

pumps 
Bldg.  964 

Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  61868- 
Landholding  Agency:  Air  Force 
Property  Number  189010231 
Status:  Unutilized 
Reason:  Other  environmental 
Comment:  Waste  treatment  pump  station 
BIdg.  3191 

Scott  Air  Force  Base 
East  Drive  375/ABG/DE 
Scott  AFB  Co:  St.  Clair  IL  62225-5001 
Landholding  Agency:  Air  Force 
Property  Number  189010247 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

secured  area 
Bldgs.  3670.  503.  351.  869 
Scott  Air  Force  Base 
Scott  AFB  Co:  St.  Clair  IL  62225-5001 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010248. 189010725, 

189110086-189110087 
Status:  Unutilized 
Reasons:  Secured  area 

Indiana 

Bldgs.  520.  309.  301 
Grissom  Air  Force  Base 
Grissom  Co:  Miami  IN  46971 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010183-189010164. 

189010186 
Status:  Unutilized 
Reason:  Secured  area 
Bldgs.  219.  307 
Grissom  Air  Force  Base 
Grissom  Co:  Miami  IN  46971-5000 
Landholding  Agency;  Air  Force 
Property  Numbers:  189110084-189110085 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area 

Massachusetts 

Bldgs.  1900. 1604. 1833 
Westover  Air  Force  Base 
Chicopee  Co:  Hampden  MA  01022- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010438. 189040001- 

189040002 
Status:  Unutilized 
Reason:  Secured  area 

Mary/and 
Bldgs.  4-5 


Brandywine  Storage  Annex 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

I.andholding  Agency:  Air  Force 

Property  Numbers:  189010261. 189010264 

Status:  Unutilized 

Reason:  Secured  area 

Maine 

Bldgs.  5200,  6200.  6100 

Loring  Air  Force  Base 

Limestone  Co:  Aroostook  ME  04750- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010541-189010543 

Status:  Unutilized 

Reason:  Secured  area 

Michigan 

Bldg. 145 

Port  Austin  AFS 

Port  Austin  Township  Co:  Huron  MI  48467- 

8195 
Location:  Two  miles  south  of  Lake  Huron  on 

the  northern  tip  of  the  Saginaw  Peninsula 
Landholding  Agency:  Air  Force 
Property  Number:  189010105 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
Bldgs.  560.  5658.  580.  356. 1005. 1012, 1041, 

1412. 1434. 1688. 1689.  5670 
Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010522-189010533 
Status:  Unutilized 
Reason:  Secured  area 
Bldg.  71 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010810 
Status.  Excess 
Reason:  Other 
Comment:  Sewage  treatment  and  disposal 

facility 

Bldgs.  99. 100 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 
Property  Numbers:  189010831-189010832 
Status:  Excess 
Reason:  Other 
Comment:  Water  wells 

Bldgs.  118. 120. 168 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010875-189010876. 

189010878 
Status:  Excess 
Reason:  Other 

Comment:  Gasoline  stations    . 
Bldg.  166 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010877 
Status:  Excess 
Reason:  Other 
Comment:  Pump  lift  station 

Bldg.  69 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010889 


Status:  Excess 

Reason:  Other 

Comment:  Sewer  pump  facility 

Bldg.  2 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010890 

Status:  Excess 

Reason:  Other 

Comment:  Water  pump  station 

Minnesota 

Bldg.  46 

NAVAIRESCEN 

6201  32nd  Avenue  South 

Minneapolis  Co;  Hennepen  MN  55450- 

I.andhoiding  Agency:  Air  Force 

Property  Numb:,;.  189010085 

Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area 
Bldgs.  616.  622 
Minnesota  Air  Nat'l  Guard 
HQ  133rd  Tactical  Airlift  Wing  (MAC) 
Minneapolis  Co:  Hennepin  MN  55111- 
L.andholding  Agency:  Air  Force 
Property  Numbers;  189010087, 189010089 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Missouri 

Bldgs.  42.  45-47.  61 

Jefferson  Barracks  ANC  Base 

1  Grant  Road.  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Numbers;  189010726, 18901072*- 

189010731 
Status:  Unutilized 
Reason:  Secured  area 

Montana 

Bldg.  140 

Malmstrom  AFB 

Between  Goddard  Avenue  A  2nd  Street 

Malmstrom  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189010076 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

expletive  material,  within  airport  runway 

clear  zone,  secured  area,  other 

environmental 

Bldg.  280 

Malmstrom  AFB 

Flighlline  h  Avenue  G 

Malmstrom  Co;  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  .Number  189010077 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  within  airport  runway 

clear  zone,  secured  area,  other 

environmental 
Bldg.  621 
Malmstrom  AFB 
Ist  Street  h  Avenue  I 
Malmstrom  Co;  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189010078 
Status:  Unutilized 

Reason:  Other  environmental,  secured  area 
Comment:  Friable  asbestos 


48646 


JMI 


Case  jde 


Bldgs.  1500. 1502 
Malmstrom  AFB 
Perimeter  Road 
Malmstrom  Co: 
Landholding  Agency 
Property  Numbers: 
Status:  Unutilized 
Reason:  Within  2000 
explosive  material 
environmental 
Bidgs.  627.  677 
Malmstrom  Air  Forci 
Great  Falls  Co:  Ca 
Landholding  Agency 
Property  Numbers: 
Status:  Unutilized 
Reason:  Secured  arel 


MT  59402- 
Air  Force 
14901007&-189010080 

rt.  of  flammable  or 
secured  area,  other 


Base 

de  MT  59402- 
Air  Force 
1$901 0722-18901 0723 

other  environmental 


end 
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Base 
H 

MT  59405- 
Air  Force 


Road 


NC  28308-5045 
Air  Force 


Bldg.  1991 

Malmstrom  Air  Forc4 1 

Between  Avenue  C  i 

Malnstrom  Co:  Case  ide  1 

Landholding  Agency  , 

Property  Number  18  010057 

Status:  Underutilizec 

Reason:  Secured  arei.  other  environmental 

North  Carolina 

Bldg.  187 

Pope  Air  Force  Base 
317  CSC/DE  ReUly 
Pope  AFB  Co:  Cumb4rland 
Landholding  Agency; 
Property  Number:  18|010262 
Status:  Unutilized 
Reason:  Secured  arei  i 
Bldg.  4230— Youth  C^ter 
Cannon  Ave. 
Coldsboro  Co:  Wayn  e 
Landholding  Agency- 
Property  Number  18  120233 
Status:  Underutilizec 
Reason:  Secured  arei 

North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  W705- 

Landholdtng  Agency]  Air  Force 

Property  Number  18  010724 

Status:  Underutilizec 

Reason:  Secured  arei 

New  Mexico 

Bldgs.  20330 
Kirtland  Air  Force  B4se 
1606  ABW/DEEVR 
Kirtland  AFB  Co:  Be^al 
Landholding  Agency 
Property  Number  16|110083 
Status:  Unutilized 
Reason:  Secured  are;  i 


NC  27531-5005 
Air  Force 


Nevtr  York 

Bldgs.  518.  524.  626 


(Hi 


Niagara  Falls 
914th  Tactical  Airli 
Niagara  Falls  Co:  Ni 
Landholding  Agency 
Property  Numbers: 
Status:  Unutilized 
Reason:  Within  2000Jft 
explosive  material 

Ohio    • 

Facility  30092.  30205 


illo  N'M  87117-5496 
Air  Force 


n:  RVKQ) 
Intemitional  Airport 
ft  Group 
( igara  NY  14304-5000 

Air  Force 
119010073-189010075 


of  flammable  or 
secured  area 


Wright-Patterson  Air  Force  Base 
Greene  County.  OH  45433-5000 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010266. 186010434 
Status:  Unutilized 
Reason:  Secured  area 

910  TAG 

Base  Sewage  Treatment  Plant 

Vienna  Co:  Trumbull  OH  44473-5000 

Location:  West  of  the  910  TAG  Base  on  Ridge 

Road,  Youngstown.  Municipal  Airport 
Landholding  Agency:  Air  Force 
Property  Number  189110081 
Status:  Excess 
Reason:  Other 
Comment:  Sewage  treatment  plant 

Oklahoma 

Bldg.  604 

Vance  Air  Force  Base 
Enid  Co:  Garfield  OK  7370S-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010204 
Status:  Unutilized 

Reason:  Secured  area,  within  2000  ft  of 
flammable  or  explosive  material 

Pennsylvania 

Bldgs.  329.  334 

911th  Tactical  Airlift  Group  (AFRES) 

Greater  Pittsburg  LAP 

Coraopolis  Co:  Allegheny  PA  15101- 

Landholding  Agency  Air  Force 

Property  Numbers:  189110088-189110069 

Status:  Unutilized 

Reason:  Secured  area 

Puerto  Rico 

Bldg.  10 

Punta  Salinas  Radar  Site 

Toa  Baja  Co.:  Toa  Baja  PR  00759- 

Landholding  Agency:  Air  force 

Property  Number  189010544 

Status:  Underutilized 

Reason:  Secured  area 

South  Dakota 

176  Bldgs..  Renel  Heights 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co.:  Pennington  SD  57706- 

Location:  Across  from  main  gate  turn  off 

landholding  Agency:  Air  Force 

Property  Numbers:  189010443-189010521. 
189010732-189010759. 18903001 6-1 8903003Z 
189040027-189040055.  189040058, 
189110011-189110032 

Status:  Unutilized 

Reason:  Other 

Conunent  Earth  movement/shifting,  cracked 
exterior  and  interior  walls  with  separations 
several  inches  wide:  earth  shift  severed 
sewer  lines. 

101  Bldgs.,  Skyway 

Ellsworth  Air  Force  Base 

Ellsworth  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Numbers:  180120066-189120166 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

63  Bldgs..  Renel  HeighU 

Ellsworth  Air  Force  Base 

Ellsworth  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189120167-189120229 

Status:  Unutilized 


Reason:  Other 

Comment:  Extensive  deterioration 

Texas 

Bldg.  400 

Laughlin  Air  Force  Base 

Val  Verde  Co.  Ca  Val  Verde  TX  78843-5000 

Location:  Six  miles  on  highway  90  east  of  Del 

Rio.  Texas 
Landholding  Agency:  Air  Force 
Property  Number  189010173 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  within  airport  runway 

clear  zone. 
Bldg.  645 

Reese  Air  Force  Base 
Lubbock  Co.:  Lubbock  TX  79489- 
Location:  West  of  Lubbock 
Landholding  Agency:  Air  Force 
Property  Number  189010210 
Status:  Excess 
Reason:  Secured  area 

173  Bldgs. 

Carswell  Air  Force  Base 

Fort  Worth  Co:  Tarrant  TX  76114- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189030043-189030053. 

189030055-189030142. 189030144-189030173. 

1890300175-1880300218 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration 
Utah 
22  Bldgs. 

Hill  Air  Force  Base 
Davis  County.  UT  84056- 
Landholding  Agency:  Air  force 
Property  Numbers:  169010274-189010295 
Status:  Unutilized 
Reason:  Secured  area 
Bldgs.  788-790 
Hill  Air  Force  Base 
Davis  County.  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189040858-189040860 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

secured  area 

Washington 

Bldgs.  640-643.  645-647 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Numbers;  189010139-188010145 

Status:  Unutilized 

Reason:  Secured  area 

Bldgs.  1415. 1429. 1464-1466 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010146-189010150 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  secured  area 
Bldgs.  3503-3507.  3510,  3514.  3518.  3521 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010151-189010159 
Status:  Unutilized 
Reason:  Secured  area 
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Wyoming 

BIdgs.  31.  34.  37.  284.  385.  803 
F.E.  Warren  Air  Force  Base 
Cheyene  Co:  Laramie  WY  82005- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010198-189010203 
Status:  Unutilized 
Reason:  Secured  area 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSC/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010430 
Status:  Unutilized 
Reason:  Other.  Isolated  are^.  Not  accessible 

byroad 
Comment:  Isolated  and  remote  area,  Arctic 

environment 
Lake  Louise  Recreation 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010431 
Status:  Unutilized 
Reason:  Other,  isolated  area,  not  accessible 

byroad 
Comment:  Isolated  and  remote  area,  Arctic 

coast 
Nikolski  Radio  Relay  Site 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other,  isolated  area,  not  accessible 

byroad 
Comment:  Isolated  and  remote  area,  Arctic 

coast 

F/orida 

Elgin  AFB 

W'/4  of  SWVi.  Sect.  31.  TlS.  R27W 

Holley  Co:  Santa  Rosa  FL  32566- 

Location:  3V^  miles  NW  of  Holley.  Florida  on 

No.  shore  of  East 
Landholding  Agency:  Air  Force 
Property  Number  189010131 
Status:  Excess 
Reason:  Floodway 
Elgin  AFB 

WVa  of  NW  of  Sect.  38.  TlS.  R27W 
Holley  Co:  Santa  Rosa  FL  32566- 
Landholding  Agency:  Air  Force 
Property  Number:  189010132 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone 
Land 

MacDill  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608- 
Landholding  Agency:  Air  Force 
Property  Number  189030003 
Status:  Excess 
Reason:  Floodway 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road  Route  381 


Andrews  AFB  Co:  Prince  Georges  MD  20613- 
Landholding  Agency:  Air  Force 
Property  Number  189010263 
Status:  Unutilized 
Reason:  Secured  area 

Virginia 

Parcel  1  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road  ^ 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number:  189010435 

Status:  Unutilized 

Reason:  Floodway 

Parcel  3  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number  189010436 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Parcel  2  (Byrd  Field) 
Richmond  lAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number.  189010437 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  secured  area 
ANG  Site 
Camp  Pendleton 
Virgina  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Number  189010589 
Status:  Unutilized 
Reason:  Secured  area 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010137 

Status:  Unutilized 

Reason:  Secured  area 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Location:  NW  comer  of  base 

Landholding  Agency:  Air  Force 

Property  Number:  189010138 

Status:  Unutilized 

Reason:  Secured  area 

Summary  of  All  Properties 

Total  number  of  Properties  =  1455 
Total  Suitable  >  659 
Suitable  Buildings  s>  639 
Suitable  Land  «  20 
Total  Unsuitable  =  796 
Unsuitable  Buildings  ^  783 
Unsuitable  Land  ^  13 
Properties  Resubmitted  =  1455 

[FR  Doc.  91-21858  Filed  9-12-01:  8:45  am] 

BIUJIM  COM  4t10-l»4l 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CA-910-4212-17] 

Applicability  of  State  and  County 
Healtti,  Building,  Sanitation,  and  Fire 
Codea  to  Bureau  of  Land  Management 
Adminlatered  Landa  In  the  State  of 
California 

AQCNCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  To  protect  persons,  pixjperty, 
public  lands  and  resources  by 
prohibiting  violations  of  State  and 
County  health,  building,  electrical,  fire, 
sanitation,  and  sanitation  codes  on 
Bureau  administered  lands  in  the  State 
of  California. 

summary:  Uniform  building  codes  are 
established  to  provide  the  minimum 
requirements  and  standards  for  the 
protection  of  the  public  health,  safety 
and  welfare.  Code  requirements  are 
established  and  defmed  in  the  latest 
edition  of  the  Uniform  Building  Codes, 
Uniform  Plumbing  Code.  Uniform 
Mechanical  Code,  the  National 
Electrical  Code,  and  State  of  California 
Public  Resources  Code  4291  (Fire  Safety 
Law). 

There  are  structures  (portable,  mobile 
and/or  permanently  affixed  to  the 
ground)  currently  in  existence  and/or 
being  built  or  placed  on  Bureau 
administered  lands  in  California  in 
noncompliance  with  Uniform  or 
National  Codes. 

These  substandard  structures 
constitute  a  hazard  to  the  occupants  of 
such  structures,  to  public  land  users  and 
to  the  protection  of  the  public  lands  and 
resources. 

Rule 

This  rule  supplements  the  rules 
located  in  43  CFR  8365.1  as  authorized 
by  43  CFR  8365.1-6.  On  all  public  lands 
administered  by  the  Bureau  of  Land 
Management  in  the  State  of  California, 
no  person  shall  maintain,  construct, 
place,  occupy  or  use  any  structure,  tent, 
shed,  cabin,  hut,  trailer,  motorhome,  or 
dwelling  of  any  kind  in  violation  of  any 
State  or  County  Health.  Building, 
Sanitation  and  Fire  Code.  This  rule  will 
apply  to  any  structure  on  public  lands 
existing  on  or  after  the  effective  date  of 
this  rule  and  will  be  enforceable  by 
appropriate  Federal  authorities 
including  BLM  officials  with  delegated 
law  enforcement  authority,  as  well  as 
appropriate  state  and  local  authorities. 

SUPPLEMENTARY  INFORMATION: 

Authority  to  create  this  supplementary 
rule  is  contained  in  43  CFR  8365.1-6. 
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Any  violations  of  thie  prohibitions  of  this 
supplemental  rule  snail  be  punished  by 
a  fine  of  not  more  than  $1,000  or 
imprisonment  of  nol  more  than  12 
months  as  noted  in  i3  CFR  8365.0-7. 

DATES:  This  rule  wil  1  be  in  effect 
October  15. 1991  and  is  permanent  until 
canceled,  amended  ir  replaced. 
FOR  FURTHCn  MiFORI  lATlON:  Contact 
Jake  Brierley  at  (9iq)  978-4722  or  at  the 
BLM  California  Statfe  Office,  2800 
Cottage  Way,  Sacrahiento,  CA  95825. 
The  rule  will  be  available  at  all  BLM 


f  California, 
one  numbers  are 
blic  Affairs  office. 


ofHces  in  the  State 

addresses  and  tele 

available  from  the 

above  address  and  (916)  978-4746. 

Ed  Hastey, 

State  Director. 

[FR  Doc.  91-22015  File^  9-12-91:  8:45  amj 

BtLUNO  COOE  43t0-4*-ll 


(AZ-020-01-4212-13:  AZA-26169] 

Realty  Action  Exchiuige  of  Public  Land 
Pinal  County,  AZ 

agency:  Bureau  of  I  and  Management 

Interior. 

ACTION:  Notice  of  re  ilty  action, 

exchange. 


summary:  The  Bare  lu  of  I^nd 
Management  propoa  es  to  exchange 
public  land  in  order  to  achieve  more 
efficient  management  of  the  public  land 
through  consolidati()n  of  ownership  and 
the  acquisition  of  udique  natural 
resource  lands.  All  or  part  of  the 
following  described  federal  lands  are 
being  considered  fotf  disposal  via 
exchange  pursuant  tjo  section  206  of  the 


Federal  Land  Policy 


Act  of  1976.  43  U.S.Q.  1716: 

Gila  and  Salt  River  Ba^  and  Meridian,  Pinal 
County,  Arizona 

T.  8  &.  R.  11  E^ 
Sees.  1.  3. 4.  5. 6,  7,  8 
18, 19,  20.  21,  22.  2: 
30,  31,  33,  34.  35: 
T  9  S.,  R.  11  E.. 
Sec*.  1.  5.  6,  7,  8, 17 
2a  27,  2a  29.  3a  3: 
T.  10  S.,  R.  11  E.. 
Sees.  4,  5.  a  7,  9,  la 
33,34. 

comprising  approxima  ely  37,380  acres. 

Final  determioatic  n 
await  completion  of  an 
analysis.  The  propof  ed 
consistent  with  the 
planning  objectives 
proposed  for  exchaiig 
from  the  United  Sta  es 
the  following  reservations 
conditions: 

1.  All  Valid  Existihg  Rights. 


IMI 


and  Management 


9.  la  11;  12. 14, 15, 17. 
24,  25.  28,  27,  2a  29, 


la  19.  20.  21,  23,  24,  25. 
.  33.  34.  35: 

11, 13.  14.  20,  21,  2a  29, 


on  disposal  will 
environmental 
exchange  is 
lureau's  land  use 
L,ands  being 
e  will  be  conveyed 
will  be  subject  to 
terms  and 


In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  shall  segregate  the  affected 
public  lands  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights,  except  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

The  segregation  of  the  above- 
described  land  shall  terminate  upon 
issuance  of  a  document  conveying  title 
to  such  lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  tive  segregation:  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027.  Objections  will 
be  reviewed  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated;  September  C  1991. 
Henri  R.  Bisson. 

District  Manager. 

[FR  Doc.  91-22013  Filed  9-12-91:  8:45  am} 

MLUNO  COOE  4310-32-M 


[CA-060-4212-13;  CACA  278S4] 

California  Desert  District,  Realty 
Action,  Exchange  of  Public  and  Private 
Lands  In  San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  realty  action  CACA 
27854,  exchange  of  public  and  private 
lands. 

SUMMARY:  The  following  described 
public  lands  in  San  Bernardino  County 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976;  43  U.S.C.  1716: 

San  Bernardino  Meridian,  California 

T.  5  N.,  R.  7  W. 
Sec.  13,  EM!NEV4NWy«NE'/4,  EViNWV* 
NWy4NEy4,  WV4SEV4NW%NE'/4, 
NEy4NEV4SWy4NEy4,  W^4NE\4 
SWV4NEy4,  and  WV4SEV4SWy4SEyi: 
Sea  34,  W%WV4SWy4SWy4: 
T.  6  N..  R.  7  W. 
Sec.  a  SEy4NEy«: 
Sec.  9.  SWy4SWy4: 

The  selected  public  lands  aggregate  117.50 
acres. 


In  exchange  for  all  or  a  portion  of 
these  lands,  Anne  E.  Dahl  in  the 
capacity  of  executrix  of  the  estate  of 
Rex  Monroe,  has  offered  the  following 
non-Federal  lands  in  San  Bernardino 
County: 

San  Bemaidino  Meridian.  California 

T.  7  N..  R.  3  W. 

Sec.  1.  NEy4W>4  lot  2  of  NEVi.  EVj  lot  1  of 
NWy4.  andNWy4SWy4: 
T.  8  N.,  R.  3  W. 

Sec.  3a  E^4SEy4NWy4.  SW'/iSWy.,  and 

swy4SEy4: 

Excepting  therefrom  all  coal,  oil.  gas.  and 
other  material  deposits  as  reserved  to  the 
State  of  Califomia  in  patent  recorded  April 
la  1957  in  Book  4207,  Page  569,  Official 
Records,  County  of  San  Bernardino. 

The  offered  non-Federal  lands  aggregate 
189.905  acres,  more  or  less. 

The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  within  the 
Stoddard  Valley  Off-Highway  Vehicle 
(OHV)  Area,  as  a  step  in  consolidating 
public  lands  into  a  more  manageable 
unit.  Acquisition  of  the  offered  parcels  is 
specified  in  the  draft  management  plan 
for  the  Stoddard  Valley  OHV  Area  as 
prescribed  in  the  Califomia  Desert 
Conservation  Area  Plan,  as  amended. 

Disposal  of  the  isolated  and 
fragmented  public  land  parcels  is 
consistent  with  the  land  tenure 
adjustment  objectives  of  the  California 
Desert  Conservation  Area  Plan,  as 
amended.  The  exchange  would  benefit 
the  general  public  and  the  private 
sector.  The  public  interest  would  be  well 
served  by  completing  the  exchange. 

The  public  lands  fo  be  conveyed  will 
be  subject  to  the  following  terms  and 
conditions:  A.  Reservation  to  the  United 
States:  A  right-of-way  thereon  for 
ditches  or  canals  constructed  by  the 
authority  of  the  United  States.  Act  of 
August  30. 1890  (43  U.S.C.  945). 

There  will  be  no  mineral  reservation 
to  the  United  States.  All  minerals  will  be 
conveyed  in  the  exchange  patenl(s).  The 
mineral  estate  to  be  conveyed  has  no 
known  value. 

B.  Third  Party  Rights-  P<iblic  land  to 
be  conveyed  will  be  subject  to  a  right-of- 
way  not  to  exceed  33  feet  in  width  to  be 
located  along  the  north,  south,  east  and 
west  boundaries  of  said  land  for 
roadway  and  public  utility  purposes,  as 
to  each  public  land  parcel  patented 
within  sections  13  and  34,  T.  5  N..  R.  7 
W..  SBM. 

Lands  to  be  conveyed  to  the  United 
States  will  be  subject  to  the  following: 

1.  A  reservation  to  the  people  for  the 
absolute  right  to  fish  thereupon,  as 
provided  by  section  25  of  Article  I  of  the 
Constitution  of  the  State  of  Califomia, 
recorded  April  16 1957  in  Book  4207. 
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Page  569.  OfTicial  Records  (anects 
parceU  in  section  36  only). 

2.  Easements  for  roadway  and  public 
utility  purposes,  recorded  in  Book  8614. 
Page  449. 459  and  461.  Official  Records. 

3.  An  easement  for  road  purposes, 
recorded  in  Book  1269.  Page  271.  OfTicial 
Records. 

On  June  6, 1991  all  of  the  selected 
public  lands  in  this  exchange  were 
segregated  from  appropriation  under  the 
public  land  laws  and  the  mining  laws, 
but  not  exchange  disposal  and  the 
mineral  leasing  laws,  by  publication  of 
the  exchange  base  segregation  notice  for 
the  Western  Mojave  Land  Tenure 
Adjustment  Protect  (56  FR  109;  pp. 
26137-26139).  The  segregative  effect  will 
terminate  on  )nne  5. 1993,  upon  fssuance 
of  a  conveyance  documentfs),  or  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation, 
whidiever  occurs  first 

The  exchange  will  be  on  an  equal 
value  basis.  Then  exchange  will  be 
equalized  by  acreage  adjustment,  by 
cash  payment  from  Anne  E.  Dahl  in  an 
amount  not  to  exceed  25  percent  of  the 
value  of  the  selected  public  lands  to  be 
patented,  or  by  waiver  of  any  excess 
value  owed  by  the  United  States. 

Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Lane.  Barstow,  CA  92311  (619)  256-3591 
and  the  California  Desert  District  Office, 
6221  Box  Springs  Blvd..  Riverside,  CA 
92507-0714. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  pubUcation  of  this 
notice  in  the  Fedsral  Register  interested 
parties  may  submit  comments  to  the 
District  Manager,  California  Desert 
District  at  the  above  address.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  September  3. 1901. 
Gwald  E.  HUhar. 

District  Manager. 

(FR  Doc  91-22012  Filed  9-12-91;  &45  ani| 

BIUMQ  COOe  4S10-M-e 


U.S.  Fish  and  WItdnfe  Service 

Extension  of  Comment  Periotf  for 
PubHc  Review  of  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  tite  Proposed  Stone  Lakes 
National  VINMNfe  Refuge 

agency:  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service. 
iicnON:  Extension  of  comment  period. 

summary:  This  notice  advises  the  public 
that  the  comment  period  for  public 


review  and  comiaent  of  the  draft 
Environmental  Impact  Statement  on  the 
feasibility  of  establishing  a  National 
Wildlife  Refuge  on  or  near  Stone  Lakes 
in  south  Sacramento  County,  is 
extended  to  October  15, 1991. 

DATES:  Written  comments  should  be 
received  on  October  15. 1991. 

AOOnCSS  WNITTCN  COMMCNTS  TO:  Peter 
).  Jerome,  U.S.  Fish  and  Wildlife  Service, 
2233  Watt  Avenue,  suite  375, 
Sacramento,  California  95825-0509; 
Telephone:  (916)  978-4420.  Copies  of  the 
Executive  Summary  of  the  DEIS  have 
been  sent  to  all  agencies  and  individuals 
who  participated  in  the  scoping  process 
and  to  all  others  who  have  already 
requested  copies.  Copies  of  the  full  DEIS 
are  available  for  review  at  several 
locations  within  the  Sacramento 
metropolitan  area  including  most  local 
public  lilN'aries. 

Dated:  September  6, 1991. 
David  L  McMulleo. 
Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 
(FR  Doc.  91-22000  Piled  9-12-91;  8:45  am] 

BILUNQ  COM  4310-W-ll 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigatlons  Nes.  731-fA-530  and  531 
(Prettminary)] 

High-Tenacity  Rayon  FHament  Yam 
from  Germany  and  tt>e  Nettieriands 

ASBICV:  United  States  International 
Trade  Commission. 

action:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  instituticm  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-530  and  531  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Germany  and  the 
Netherlands  of  high-tenacity  rayon 
filament  yam,*  provided  for  in 


■  For  purpose*  ol  tbeaa  Invutigatioas.  high- 
tenacity  rayon  Glamcnt  yam  i»  defined  aa 
muttifilament  single  yarn  of  i-iscoie  rayon  with 
twiM  of  S  iBms  or  more  per  meter,  having  a  denier 
of  1.100  or  greater  and  a  tenacity  greater  than  3S 
centin««vtona  per  lex. 


subheading  5403.10.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  October  21, 
1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  applicabon.  consult  the 
Commission's  Roles  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 

EFFECnvE  DATE  September  6.  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Woodings  (202-205-3192). 
Office  of  Investigations,  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office  of 
the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  bemg 
instituted  in  response  to  a  petition  filed 
on  September  6, 1991,  by  North 
American  Rayon  Corp..  Elizabethlon. 
TN. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  the  petitioner) 
wishing  to  participate  in  the 
investigations  as  parties  must  Hie  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  §  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  S  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application -is  made  not  later  than  seven 
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(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 


separate  service 
by  the  Secretary 


ist  will  be  maintained 
'or  those  parties 


Washington,  DC. 
participate  in  the 
contact  Rebecca 


authorized  to  recpive  BPI  under  the 
APO. 

Conference 

The  Commissic  n's  Director  of 
Operations  has  s  :heduled  a  conference 
in  connection  wi|h  these  investigations 
for  9:30  a.m.  on  September  27, 1991,  at 
the  U.S.  Intematiinal  Trade 
Commission  Builjiing,  500  E  Street  SW., 
Parties  wishing  to 
conference  should 
Woodings  (202-205- 
3192)  not  later  thin  September  25, 1991, 
to  arrange  for  the  ir  appearance.  Parties 
in  support  of  the  mposition  of 
antidumping  duties  in  these 
investigations  an  J  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectiv  >ly  allocated  one  hour 
within  which  to  r  lake  an  oral 
presentation  at  tlie  conference.  A 
nonparty  who  haB  testimony  that  may 
aid  the  Commissi  on's  deliberations  may 
request  permissicn  to  present  a  short 
statement  at  the  i  ;onference. 

Written  submissi  ms 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission'i  i  rules,  any  person  may 
submit  to  the  Coi  tunission  on  or  before 
October  2, 1991,  (i  written  brief 
containing  infom|ation  and  arguments 
pertinent  to  the  slibject  matter  of  the 
rties  may  file  written 
ection  with  their 
e  conference  no  later 
s  before  the 
fs  or  written 
testimony  contain  BPI,  they  must 
conform  with  thej  requirements  of 
5  §  201.6,  207.3,  a  jid  207.7  of  the 
Commission's  rules. 
In  accordance  with  SS  201.16(c)  and 


investigations.  P; 
testimony  in  co: 
presentation  at 
than  three  (3)  da 
conference.  If  b 


each  document  filed 
>  investigations  must  be 
served  on  ail  oth  ir  parties  to  the 
investigations  (ai  i  identified  by  either 

!  service  list),  and  a 
certificate  of  sen  ice  must  be  timely 
filed.  The  Secreti  iry  will  not  accept  a 
document  for  fili  ig  without  a  certificate 
of  service. 


207.3  of  the  rules 
by  a  party  to  the 


Authorit)"  Tliese 
conducted  under 
193a  title  VII.  This 
pursuant  to  {  207. 
rules. 
Issued:  Septeint>^r 
By  order  of  the 
Kenneth  R.  Mason 
Secretary. 
(FR  Doc.  91-22127 

BILUNCCOOE  7020-Oi-M 


investigations  are  being 
ajilhority  of  the  Tariff  Act  of 

notice  is  published 
'.1^  of  the  Commission's 

10, 1991. 
Oommission. 


■iled  9-12-91:  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  to  Perfonn 
Interstate  Transportation  for  Certain 
Nonmembers 

September  10, 1991. 

The  following  notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  notice,  form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meeting  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  notice  within  30 
days  of  such  change. 

"The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
Inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Conunission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington,  DC  20423.  The  notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission.  Washington. 
DC. 

(1)  MFA  Incorporated. 

(2)  615  Locust  Street.  Columbia.  MO 
65201. 

(3)  615  Locust  Street,  Columbia,  MO 
65201. 

(4)  Ann  Simpson.  615  Locust  Street. 
Columbia.  MO  65201. 

Sidney  L.  Strickland,  Jr., 
Secretary. 

[PR  Doc.  91-22075  Filed  9-12-91;  8:45  amj 

Buxma  cooE  toss-oi-m 


[Docket  No.  AB-55  (Sub-No.  395X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Floyd 
County,  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon  a 
4-mile  line  of  railroad  between  milepost 
0.0,  at  Clear  Creek  Junction,  and 
milepost  4.0,  at  Ligon,  Floyd  County.  KY. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 


on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  service  over  the  line  either  is 
pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
13, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  September  23. 
1991.*  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  October 
3, 1991,  with:  Office  of  the  Secretary. 
Case  Control  Branch.  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Karen  Anne 
Koster.  CSX  Transportation.  Inc..  500 
Water  Street.  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 


■  A  stay  will  l>e  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Unes.  5  l.C.C  2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

»  See  Exempt  of  Rail  Abartdorunent— Offers  of 
Finan.  Assist,  4  I.CC2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 
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or  enei^gy  inpacls.  if  any.  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  ^E 
will  issue  the  EA  by  September  18, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission. 
Washington.  DC  20423}  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  September  5.  ISBl. 

By  the  Commiuioa  David  M.  Konschnik. 
Director,  Offlce  of  Proceedings. 
Sidney  L  Strickland,  Jr^ 
Secretary. 

|FR  Doc.  91-21978  Filed  9-12-91;  8:45  am] 
BKUNQCOOC  7D3$-«1-M 


DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

background:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public 
UST  OF  RECORDKEEPINQ/Rl^ORnNO 
REQUIREMENTS  UNDER  REVIEW:  As 

necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (C^>(B)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  pnbhc  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  C^B  and  Agency  identification 
numbers,  if  applicable. 

How  often  tike  recordkeeping/ 
reporting  requirement  is  needed. 


Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeepiug/reporting  requirements 
and  the  average  hours  per  respondenL 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

COMMEi|iTS  AND  QUESTIONS:  Copies  of 
the  Recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills,  telephone  (202)  52^ 
5096.  Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  20aConstitution 
Avenue.  NW..  room  N-1301. 
Washir^on.  DC  20210.  Comments 
should  also  be  sent  to  the  Officer  for 
(BLS/DM/ESA/ETA/OLMS/MSHA/ 
OSHA/PWBA/VETS),  Office  of 
Management  and  Budget,  room  3208, 
Washington,  DC  20503  (Telephone  (202) 
395-688(9. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics., 
Occupational  Safety  and  Health 

Statistics  Prenotification  Package 

1220-0029. 
Recordkeeping. 
Businesses  or  other  for  profit,  farms. 

non-profit  institutions,  small 

businesses  or  organizations. 
170,000  Recordkeepers;  30,833  hours,  .18 

hours  per  recordkeeper,  1  form. 

A  sample  of  employers  normally 
exempt  from  keeping  occupational 
injury/illness  records  will  be  notified 
that  they  were  selected  for  inclusion  in 
BLS  Annual  Survey  of  Occupational 
Injuries  and  Illnesses  and  must  keep 
records  for  the  upcoming  calendar  year. 

Signed  at  Washington.  DC  this  lOtfa  day  of 
September.  1991. 

Kenneth  A.  MiOa. 
Departmental  Cleatance  Officer. 

(FR  Doc.  91-22093  Ftled  9-12-91: 8:45  am) 
■tujNQ  cooe  aie-M-« 


EfMptoyHMRt  Otawilenle 
Administration,  Wage  and  Hour 
Dtvialon 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determinations 
decisions  of  the  Secretary'  of  Labor  are 
issued  in  accordance  with  applicable 
law  and  are  based  on  the  information 
obtained  by  the  Department  of  Labor 
from  its  study  of  local  wage  conditions 
and  data  made  available  from  other 
sources.  They  specify  the  basic  hourly 
wage  rates  and  fringe  benefits  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  a  similar  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  SlaL  1494,  as  amended.  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  efiective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  witk  the  provisions  of  29 
CFR  parts  1  and  5  J  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  wjork  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  pirt  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein.^nd  which  are 
contained  in  the  Giovemment  Printing 
Office  {GPO]  dociinent  entitled 
"General  Wage  Diterminations  Issued 
Under  The  Davis-1  lacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  si  bcontractors  to 
laborers  and  mechanics. 

Any  person,  org  jnization.  or 
governmental  agei  icy  having  an  interest 
in  the  rates  detem  ined  as  prevailing  is 
encouraged  to  sub  nit  wage  rate  and 
fringe  benefit  infoi  mation  for 
consideration  by  t  le  Department. 
Further  informatic  n  and  self- 
explanatory  forma  for  the  purpose  of 
submitting  this  da  a  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Stani  ards  Administration, 
Wage  and  Hour  D  vision.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  rooi  n  S-3014, 
Washington,  DC  2  )210. 

Modifications  to  Qenerai  Wage 
Determination  Detisions 


The  numbers  of  the 
the  Government  P  inting 
document  entitled 
Determinations  Isi 
Bacon  and  Relate( 
are  listed  by  Voluine, 
number(s).  Dates 
Federal  Register 
following  the  decisions 


(if 
a-e 


Delaware.    DE91-2 

22, 1991). 
New  York: 

NY91-7  (Feb.  22, 


Vflume  I 
(Feb. 


1991). 


NY91-11  (Feb.  22.  1991) 

V^ume  II 
Indiana: 
LN91-2  (Feb.  22.  ll91).. 


LN91-4  (Feb.  22. 1^91) 

Nebraska: 
NE31-1  (Feb.  22.  *91) 


NE91-2  (Feb.  22. 
NE91-3  (Feb.  22. 


NE91-5  (Feb.  22. 
NE91-9  (Feb.  22, 
NE91-10  (Feb.  22, 


decisions  listed  in 
Office 
"General  Wage 
ued  Under  the  Davis- 
Acts"  being  modified 
.  State,  and  page 
publication  in  the 
in  parentheses 
being  modified. 


p.  95,  pp.  96- 
lOOb. 

p.  837.  pp.  83S- 

856. 
p.  885,  p.  886. 


1991).. 


1991).. 


1991 


)•• 
)■■ 
1991) 


1991 


p.  259,  pp.  261. 

283.  285.  pp. 

275-276. 
p.  291.  pp.  300- 

304a. 

p.  745.  pp.  748- 

747. 
p.  749,  pp.  750- 

751. 
,  p.  753,  pp.  754- 

756. 
p.  759,  p.  760. 
p.  767.  p.  768. 
p.  769,  p.  770. 


NE91-11  (Feb.  22, 1991)...-  p.  771,  pp.  772- 

773. 

Volume  III 

Colorado,     C091-1     (Feb.  p.  151,  pp.  152- 

22, 1991).  158b. 

Hawaii,    HI91-1    (Feb.   22,  p.  197.  pp.  198- 

1991).  206b. 

Montana.  MT91-1  (Feb.  22.  p.  231,  pp.  233. 

1991).  235-24a 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(8),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  6th  Day  of 
September  1991. 
Alan  L  Moss. 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  91-21861  Filed  9-12-91;  8:45  am] 

BILLING  CODE  4610-Z7-M 


NATIONAL  SCIENCE  FOUNDATION 

DOE/NSF  Nuclear  Science  Advisory 
Committee;  Renewal 

The  Assistant  Director  for 
Mathematical  and  Physical  Sciences  has 
certified  that  renewal  of  the  DOE/NSF 
Nuclear  Science  Advisory  Committee 
and  transfer  from  the  Department  of 
Energy  to  the  National  Science 
Foundation  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Director,  National  Science  Foundation 
(NSF)  by  42  U.S.C.  1861  et  seq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration. 


Authority  for  this  committee  will 
expire  on  September  23. 1993. 

Name  of  Committee:  DOE/NSF 
Nuclear  Science  Advisory  Committee 
(NSAC). 

Purpose:  NSAC  provide  advice  on  a 
continuing  basis  to  both  the  Department 
of  Energy  and  the  National  Science 
Foundation  on  priorities  for  basic 
nuclear  science  research  in  the  United 
States. 

NSF  Contact  Person:  Dr.  John  W. 
Lightbody.  Program  Director. 
Intermediate  Energy  Nuclear  Physics. 
National  Science  Foundation,  room  341. 
1800  G  Street.  NW..  Washington.  DC 
20550  (202)  357-7992. 

Dated:  September  9, 1991. 
M.  Rel>ecca  Winkler, 
Committee  Management  Officer.  ■ 
[FR  Doc.  9\-22a2A  Filed  9-12-91;  8:45  am) 
BILLMM  CODE  7SSS-01-« 


Teacher  Preparation  and 
Enhancement;  Program 
Announcement  and  Guide 

Directorate  for  Education  and  Human 
Resources  Program  Announcement  and 
Guide-NSF  91-105. 

This  Printed  Material  Contains  the 
Essence  of  the  Announcement  of  this 
Program,  and  is  not  a  Full  Copy  of  the 
Actual  Brochure. 

The  Brochure  is  currently  being 
printed.  An  Electronic  Copy  may  be 
requested  by  sending  a  message  to 
"stis@n8f '  (Bitnet)  or  "8tis@nsf.gov" 
(Internet). 

Single  copies  may  be  ordered  from: 
Forms  and  Publications  Unit,  room  232. 
National  Science  Foundation, 
Washington.  DC  20550. 

Program  Guidelines 

Division  of  Teacher  Preparation  and 
Enhancement 

Teachers  are  central  to  education. 
They  serve  as  models,  motivators,  and 
mentors,  the  catalysts  of  the  learning 
process.  Education  in  mathematics 
science,  and  technology  can  be 
strengthened  only  if  teachers,  and  those 
associated  with  teachers,  are 
adequately  prepared,  highly  motivated, 
and  appropriately  recognized  and 
rewarded. 

The  most  successful  projects 
submitted  to  the  Division  of  Teacher 
Preparation  and  Enhancement  supports 
programs  shall: 

•  Combine  the  best  in  subject  matter 
content  and  instructional  strategies 

•  Involve  collaborations  of  teachers, 
administrators,  mathematicians,  and 
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scientists  as  every  stage  of  project 
design  and  implementation 

•  Address  components  necessary  to 
effect  changes  at  the  school  level 

•  Address  the  needs  of  groups  who 
are  underrepresented  in  science  and 
mathematics,  namely  women,  minorities 
and  disabled  persons 

•  Specify  an  effective  evaluation  plan, 
which  clearly  states  goals, 
objectives,and  the  milestones  to 
measure  their  success 

•  Describe  and  implement  effective 
follow-up  activities  which  link 
collaborating  entities  on  a  continuing 
basis  through  the  school  years 

•  Effectively  disseminate  their 
successful  components 

•  Address  all  levels  of  the 
educational  systems  and  their 
articulation,  particularly  at  elementary 
and  middle  schools 

•  Infuse  technology  into  the  teaching, 
learning,  and  doing  of  mathematics  and 
science. 

Teacher  Preparation  Program 

General  Guidelines 

The  Teacher  Preparation  Program  has 
as  its  primary  obligation  the 
development  of  innovative,  successful, 
and  productive  programs  for  the 
preparation  of  science  and  mathematics 
teachers  for  grades  kindergarten  through 
twelve.  Thus  the  program  seeks  to 
achieve  the  following  goals: 

•  Generate  exemplary  teacher 
preparation  degree  granting  programs 
that  can  be  replicated  widely  throughout 
the  nation 

•  Attract  and  retain  talented 
individuals  at  all  levels  for  science  and 
mathematics  teaching,  with  special 
emphasis  on  women,  minorities  and 
disabled  persons 

•  Increase  the  number  of  individuals 
qualified  to  educate  future  teachers 

•  Produce  and  evaluate  materials  for 
the  pre-service  preparation  of  teachers 

•  Disseminate  those  models  and 
practices  which  are  most  successful  in 
producing  effective  and  knowledgeable 
teachers. 

Special  Activities 

The  following  sections  list  the 
activities  that  are  specifically  targeted 
for  support  by  the  Teacher  Preparation 
Program.  In  most  cases,  the  proposal 
will  involve  a  combination  of  these 
activities.  However,  the  originator  of 
other  concepts  that  could  help  in 
attaining  program  goals  are  encouraged 
to  discuss  ideas  with  an  NSF  Program 
Officer. 

Teacher  Preparation  Degree  Programs 

Support  will  be  available  for  the 
development  of  new  or  restructured 


teacher  preparation  programs  that  go 
beyond  routine  curricular  revisions  and 
will  serve  as  exemplars  for  other 
colleges  and  universities.  Proposers 
should  be  aware  of  new  directions  and 
reform  in  the  preparation  of 
mathematics  and  science  teachers,  be 
cognizant  of  and  build  upon  knowledge 
generated  by  previous  NSF  Teacher 
Preparation  projects.  Teachers  prepared 
by  these  new  programs  should  have  a 
strong  foundation  in  mathematics  and 
science  content;  in  the  use  of  many  and 
varied  instructional  strategies;  in  the  use 
of  advanced  technologies;  in 
understanding  new  forms  of  assessment 
and  testing  of  students;  and  in  the 
research  base  for  the  teaching  and 
learning  of  mathematics  and  science. 
Successful  projects  will  address  the 
following  essential  activities: 

•  Exemplary  discipline  courses, 
content-specific  pedagogy  and  methods 
courses,  and  high  quality  field  and 
professional  experiences  will  form  the 
foundation  of  the  program.  These 
components  will  be  coordinated  and 
integrated  into  an  effective  whole. 

•  Faculty  from  the  mathematics, 
sciences,  and  education  departments 
will  cooperate  in  designing,  developing, 
and  overseeing  the  teacher  preparation 
program. 

•  Linkages  will  be  created  among 
university  faculty,  school  personnel,  and 
others  who  impact  teacher  preparation. 

•  Attention  will  be  given  to  the 
recruitment  and  retention  of  high  quality 
teachers  of  mathematics  and  science, 
especially  women,  minorities  and 
disabled  persons. 

Proposals  may  also  include  many  of 
the  following  components: 

•  Preparation  of  mathematics  and/or 
science  specialists  and  resource  persons 
at  all  levels. 

•  Strengthening  the  pedagogical 
knowledge  and  teaching  skills  of  the 
university  faculty  who  teach  courses  to 
prospective  teachers,  so  that  these 
courses  model  excellent  teaching. 

•  Support  of  the  professional 
development  of  new  science  and 
mathematics  teachers  during  the  first 
one  to  three  years  of  teaching. 

•  Preparation  and  support  of  graduate 
students  in  mathematics  and  science 
education. 

•  Establishment  of  channels  for 
university  faculty  and  pre-college 
teachers  to  exchange  ideas,  to  work  in 
each  others'  environments,  to  explore 
research  findings,  and  to  implement  the 
best  practices  of  teaching  and  learning. 

•  Recruitment  and  preparation  of 
mathematics  and  science  teachers  to 
serve  in  areas  of  special  needs,  such  as 
inner  city  schools,  rural  schools. 


disadvantaged  communities,  and 
multicultural  settings. 

•  Research  on  the  process  of  learning 
to  teach  science  and  mathematics 
effectively. 

•  Exploration  of  alternative  means  of 
certification  such  as  post-baccalaureate 
programs  for  individuals  with  degrees  in 
science,  mathematics,  or  engineering,  or 
programs  for  professional  scientists, 
engineers,  or  mathematicians  interested 
in  making  mid-career  shifts  into  the 
teaching  profession. 

•  Building  of  coalitions  of  educational 
institutions  within  a  region  or  state  to 
work  toward  wide  scale  reform  in 
mathematics  and  science  teacher 
preparation. 

•  Establishment  of  policy-making 
structures  within  the  university  to 
engage  faculty  from  the  sciences, 
mathematics  and  education  departments 
to  oversee  teacher  preparation 
activities. 

•  Establishment  of  teacher  preparation 
centers  which  will  develop  and 
implement  programs  serving  as 
exemplars  for  other  colleges  and 
universities. 

Materials  for  Teacher  Preparation 

These  projects  will  develop  new 
materials  or  update  existing  material 
designed  specifically  for  teacher 
preparation  activities. 

The  intent  and  focus  of  projects  to 
develop  materials  for  teacher 
preparation  should  be  on  improving  the 
subject  matter  competence  and 
pedagogical  expertise  of  students 
preparing  to  be  teachers  of  mathematics 
and  science.  Of  particular  interest  are 
materials  which: 

•  Bridge  content  and  pedagogy  in 
mathematics  and  science 

•  Integrate  mathematics  and/or 
science  with  each  other  and  other 
subject  areas 

•  Model  the  use  of  hands-on 
experiences,  inquiry  learning,  and 
problem  solving  activities 

•  Are  built  upon  current  research 
knowledge  in  teaching  and  learning 
mathematics  and  science  and  reflect 
careful  evaluation  and  research  during 
development 

•  Promote  effective  teaching 
strategies  for  improving  the  success  of 
all  students,  with  special  concern  for 
women,  minorities  and  disabled  persons 
who  are  underrepresented  in 
mathematics  and  science 

•  Utilize  the  power  of  technologies  In 
preparing  teachers 

•  Educate  preservice  teachers  in 
assessment  and  evaluation  techniques 
appropriate  to  and  aligned  with  new 
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goals  m  school  n^athematics  and  science 
education 

•  Show  the  relationships  between 
school  mathematcs  and  science  and  the 
advanced  science  and  mathematics 
stadied  at  the  univenity. 

Mathematics  and  Science  Educators 

A  long-range  concern  of  NSF  is  the 
need  to  piepare  tie  oiathematics  and 
science  education  leaders  of  the  future. 
and  proposals  are  encouraged  which 
address  this  nee^.  These  prolects  should 
involve  graduate>level  programs  which 
win  prepare  mathematics  or  science 
educators  for  university  or  school 
related  careers.  ■ 

Proposals  musj  describe  how  the 
project  will  prepare  future  leaders  who: 

•  Are  strong  in  their  knowledge  of 
mathematics,  science  and  technology 

•  Understand  the  pedagogy  of  their 
discipline  3,  including  how  students  of 
different  age  levels  learn  mathematics 
and  science        ! 

•  Win  be  engaged  in  research  on  an 
ongoing  basis  as  a  part  of  better 
understanding  ie^ching  and  learning 

•  Have  had  e^^riences  that 
encourage  these  leaders  to  see 
themselves  as  scientists  and 
mathematicians  vvho  can  and  will 
continue  to  stui^  dteir  ritwriplinp  and  its 
uses  and  applications  in  the  world  in 
which  we  live 

•  Can  encour^e  the  increased 
participation  of  women,  minorities  and 
disabled  persons!  in  science  and 
mathematics       I 

•  Can  assist  teachers  and  others  in 
improving  mathematics  and  science 
teaching  and  leafning  in  schools, 
colleges,  and  universities. 

Support  may  be  requested  for 

•  DevelopmenI  of  innovative 
programs  which  build  on  a  strong  base 
already  in  place  end  which  reflect 
current  directions  hi  mathematics  and 
science  education  reform 

•  Developmeit  of  graduate  courses 
and  programs  fot  preparing  mathematics 
and  science  eduqation  leaders 

•  Scholarship!  and  fellowships  for 
graduate  studenib  selected  for 
leadership  in  mathematics  and  science 
education  I 

•  Post-doctorql  and  visiting  fiacuhy 
positions  in  mathematics  and  science 
education.  1 

Conferences       f 

Support  is  available  for  conferences 
and  workshops  that  address  the  broad 
principles  of  teacher  preparation,  that 
assist  in  disseminating  the  results  of 
teacher  preparation  projects  that  have 
alreacfy  been  carried  out.  and  that  may 
assist  in  determihing  the  needs  and 
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future  directions  of  teacher  preparation 
programs. 

Requeste  for  such  conferences  should 
be  made  at  least  a  year  in  advance  of 
the  proposed  conference  date. 
Proceedings  for  sudi  conferences  are 
often  of  vahie  to  others.  Consequendy, 
money  may  be  requested  for  die 
publication  of  proceedings. 

A  proposal  for  a  conference  should 
include: 

•  A  statement  of  the  need,  the 
intended  outcomes,  and  the  expected 
national  impact  of  the  conference 

•  A  description  of  the  conference 
program  and  appropriate  bibliographic 
references 

•  Names  and  qualifications  of  key 
personnel  involved  in  organizing  the 
conference 

•  An  approximate  number  of 
participants  and  their  description 

•  Plans  for  involving  women, 
minorities  and  disabled  persons 

•  Information  about  the  location  and 
probable  datefs)  of  the  meeting  and  the 
method  of  announcement  or  invitation. 

Grants  will  usually  not  exceed 
$75,000.  Support  from  other  agencies  or 
contributors  should  be  identified. 
Indirect  costs  rates  are  subject  to 
negotiation.  Budgets  for  conferences 
may  include  participant  support  for 
transportation,  sobsistenae  end  other 
conference-related  costs. 

Planning  Grants 

Grants  are  available  to  support  the 
development  of  high  quality  proposals 
for  the  teacher  preparation  activtties. 

Planning  grants  are  to  serve  three 
purposes: 

•  To  encourage  proposal  development 
from  imiversities  that  are  attempting  to 
modify  their  total  eduoetion  program 

•  To  encourage  proposal  development 
from  those  colleges  and  universities  that 
have  been  unsuccessful  in  receiving  NSF 
grants 

•  To  support  groups  of  imiversities  or 
other  educational  institutions  or 
agencies  which  are  attempting  to 
coordinate  large  scale,  complex, 
systemic  reforms  of  teacher  preparation 

These  proposals  should: 

•  Explain  the  need  for  the  planning 
grant  and  clearly  identify  the  critical 
elements  of  the  planning  activity 

•  Identifyplanning  activities  requiring 
support  and  develop  an  associated 
budget 

•  Resuh  in  a  restructuring  of  teacher 
preparation  activities  either  through 
local  efforts  or  through  a  proposal  being 
submitted  to  the  Teacher  Preparation 
Program 

Grants  will  not  exceed  $50,000. 
Participant  support  and  indirect  costs 


are  excluded  as  allowable  costs  on 

planning  grants. 

Teacher  F-nti»or»m«nt  Progtam 

General  Guidelines 

This  program  seeks  to  improve. 
broaden,  and  deepen  the  mathenatical. 
scientific,  pedagogical,  and 
technological  knowledge  of  teachers  and 
others  associated  with  education  and  to 
enhance  their  opportunities  to  teach  ^ail 
students  effectively. 

Teacher  Enhancement  proposals 
should  include  several  or  all  of  the 
following  general  program  objectives: 

•  Provide  new  and  additional 
education  in  both  content  and 
instructional  strategies 

•  Produce  materials  for  the  continuing 
professional  development  of  teachers 
and  in-service  workshops,  thereby, 
accelerating  the  rate  of  change 

•  Involve  participants  in  educational 
research  and  development  activities,  so 
as  to  encourage  and  connect  the 
application  of  research  findings  to  the 
improvement  of  classroom  instruction, 
to  review  and  try  new  instructional 
materials,  to  accelerate  the  utilization  of 
improved  materials 

•  Engage  the  intellectual  capital  of 
business  and  industry 

•  Prepare  well-qualified  teachers  to 
serve  as  mathematics  and  science 
specialists  at  the  school,  district,  and 
state  level 

•  Ensxn«  that  minority,  female  and 
disabled  students  have  access  to  high 
quality  mathematics  and  science 
programs 

•  Conduct  in-service  activities  using 
the  same  instructional  strategies  that  the 
teachers  will  apply  to  the  education  of 
their  students. 

Special  ActivHiee 

Most  of  the  projects  submitted  to  the 
Teacher  Enhancement  Program  will  fall 
within  one  of  the  activities  listed  below 
and  should  be  so  identified.  This  is  not 
to  preclude  combinations  of  the 
activities  or  activities  not  described. 
Although  the  Foundation  encourages  the 
development  of  projects  which  are 
outside  of  these  frameworks,  it  is 
advisable  that  projMsers  check  with  the 
program  staff  prior  to  the  submission  of 
proposals  which  differ,  so  that  they  will 
be  properly  reviewed.  This  will  ensure 
that  they  are  eligible  within  the  broad 
guidelines  of  the  program. 

The  Foundation  is  committed  to 
making  major  and  significant  changes 
within  school  districts  in  the  teaching 
and  learning  of  mathematics  and 
science  and  will  devote  major  resources 
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to  the  type  of  projects  identified  below 
as  Leadership  Institutes. 

It  is  essential  that  all  segments  of  the 
community  dedicate  their  creative 
abilities  to  improving  the  way 
mathematics  and  science  are  taught  to 
our  students. 

Leadership  Institutes 

At  the  state,  regional  or  local  level, 
these  Leadership  Institutes  will  build 
coalitions  of  teachers,  administrators, 
mathematicians,  scientists,  mathematics 
and  science  educators,  leaders  of 
museums  and  science  centers 
representatives  of  industry  and 
business,  community  and  religious 
leaders,  and  parents  who  are  will 
informed  about  the  status  of 
mathematics,  science,  and  technology. 
These  partners  must  be  committed  to 
cooperate  in  instituting  changes  of  such 
magnitude  that  a  difference  in  the 
educational  system  will  be  made. 

These  projects  are  based  on  the 
premise  that  the  education  of  leader/ 
master  teachers  by  university,  college, 
or  museum  faculty  will  be  followed  by  a 
responsibility  to  teach  their  peers.  The 
assumption  is  that  these  institutes  will 
be  of  adequate  length,  at  least  4-6 
weeks  for  each  of  two  years,  with  the 
full  follow-up  support  of  the  project 
faculty. 

The  Leadership  activities  must  be 
preceded  and  accompanied  by  the 
commitment  of  states  and  school 
districts  to  create  a  rich  and  meaningful 
mathematics  and  science  in-service 
activity  for  all  of  its  teachers.  These 
activities  will  be  implemented  with  the 
appropriate  support,  time  and  energy 
needed  to  reach  the  mathematics  and 
science  goals  established  for  the 
schools. 

In  addition  to  the  general  program 
objectives,  the  Institutes  will  include 
descriptions  of  plans: 

•  To  identify  and  educate  a  large 
cadre  of  Leadership  Teachers  and/or 
Leadership  Teams  (university  and 
college  faculty,  museum  personnel, 
private  sector  representatives,  teachers, 
administrators,  parents)  to  become 
expert  in  improving  the  teaching  of 
mathematics  and  science  in  the  schools 

•  To  involve  teachers  and  the  other 
partners  in  all  aspects  of  the  planning 
and  implementation  necessary  to 
determine  the  goals,  objectives  and 
structure  for  programs  in  science  and 
mathematics 

•  To  assist  schools  in  the  design  of 
the  mathematics  and  science  curriculum 
necessary  to  achieve  the  delivery  of  the 
highest  quality  mathematics  and  science 

•  To  assist  schools  in  improving  the 
competency  of  teachers  by  presenting, 
in  depth,  the  mathematics  and  science 


necessary  to  deepen  teachers' 
understanding  and  to  achieve  the  goals 
established  for  the  students 

•  To  work  with  the  teachers  to 
develop  the  widest  repertoire  of 
instructional  strategies  necessary  to 
make  mathematics  and  science 
interesting  and  relevant  to  the  students 
e.g.,  the  preparation  of  demonstration 
lessons,  workshops,  and  materials; 
videotaping  or  rehearsing  these  before 
participants  and  project  staff;  role 
modeling  and  discussing  effective 
leadership  and  peer  coaching 

•  To  encourage  communities  to 
provide  ongoing  support  through 
appropriate  materials,  adequate 
facilities,  and  the  support  of  the 
administrators,  supervisors,  guidance 
personnel,  paraprofessionals,  school 
boards,  families,  and  business  and 
industry 

•  To  develop  institutes  concerned 
with  mathematics  and  science  on  a 
system-wide  basis  rather  than  on  the 
presentations  of  limited  and  highly 
specialized  mathematics  and  science 
institutes  of  limited  scope 

•  To  include  all  supporting  elements 
to  insure  implementation  of  long-range 
change,  including  release  time  supported 
by  the  schools  as  well  as  conmiitment 
for  classroom  materials  for  the 
implementation  of  change 

•  Encourage  the  use  of  local  funds  to 
support  ongoing,  sustained  in-service 
activities  for  the  colleague  teachers  in 
the  schools  (these  colleague  teachers 
must  be  given  a  meaningful  experience, 
e.g.  the  equivalent  of  30-40  contact 
hours  under  the  tutelage  of  the  leader/ 
master  teachers) 

•  Encourage  the  participation  of 
minorities,  women  and  disabled  persons 
in  all  aspects  of  the  project 

Teacher  Institutes 

These  institutes  will  select 
participants  with  demonstrated  needs 
and  expressed  conunitment  to  pursue 
intensive  study  of  subject  matter  and 
pedagogical  content.  These  institutes 
will  select  participants  regionally  or 
nation-wide  for  discipline-focused 
academic  year  and/or  multiple  summer 
institute  activities  leading  to  advanced 
degrees,  to  qualifications  for  teaching  a 
new  discipline  or  to  utilize  new 
approaches  and  new  content  in  their 
current  discipline. 

Proposals  for  this  activity  will: 

•  Develop  institutes  concerned  with 
limited  and  more  specialized 
mathematics  and/or  science 

•  Prepare  those  well-prepared 
teachers  who  elect  to  participate  in 
these  projects  to  assume  mentoring  roles 
with  their  less  well-prepared  peers 


•  Select  teachers  from  a  national, 
regional  state,  or  local  level  in 
sufficiently  large  numbers  to  effect 
change 

•  Recruit  and  encourage  the 
participation  of  minorities,  women  and 
disabled  persons 

•  Focus  on  content  that  is  over  and 
above  that  which  is  normally  taught  in  a 
traditional  curriculum 

•  Allow  participants  to  work  toward 
advanced  degrees  in  mathematics  or 
science.  These  Master's  programs 
should  be  substantially  different  from 
the  programs  that  may  exist  in  the 
institution. 

Mathematics  and  Science  Educators 

Teachers  are  the  essential  link 
between  the  curriculum  and  the  student. 
In  a  similar  way.  scientists, 
mathematicians,  science  and 
mathematics  educators  and  supervisors 
at  the  state  and  local  level  can  provide 
essential  links  among  content  research 
in  teaching  and  learning,  curriculum, 
and  the  teacher.  The  latest  advances  in 
content  knowledge  as  well  as  research 
on  teaching  and  learning  must  be 
translated  into  fundamental  classroom 
practices  and  the  curricula  of  tomorrow. 
Teachers  must  be  assured  that  their 
educators  have  a  comprehensive 
background  both  in  science  and 
mathematics  content  and  in  the  current 
research  in  teaching  and  learning. 

These  proposals  will: 

•  Select  participants  with 
demonstrated  needs,  expressed 
commitment  to  pursue  intensive  study  of 
subject  matter  content  research  in 
teaching  and  learning,  and  effective 
teaching  practice  (Significant  prior 
involvement  in  teacher  education,  or 
plans  for  future  involvement  should  be 
part  of  the  selection  criteria.) 

•  Recruit  and  encourage  the 
participation  of  women,  minorities  & 
disabled  persons 

•  Engage  these  professionals  in 
studying  content  pedagogical  practice, 
and/or  research  on  teaching  and 
learning  for  a  sufficiently  long  period  to 
ensure  attainment  of  the  stated  goals 

•  Facilitate  professional  partnerships 
by  encouraging  cooperation  among 
College  of  Arts  and  Science  faculty. 
College  of  Education  faculty,  school 
system  and  state  personnel  and 
teachers. 

Planning  Grants 

Grants  in  this  category  will  be  used  to 
support  the  development  of  high  quality 
proposals  for  Teacher  Enhancement 
Inservice  activities.  Planning  grants  will 
be  awarded  to  groups  which  have  not 
been  adequately  represented  in  science 
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or  mathematics  education  activities  or 
which  are  attempting  to  coordinate  the 
activities  of  large  and  complicated 
systems,  develop  large  scale  leadership 
activities  and/or  have  been 
unsuccessful  in  proirious  submissions. 
Eligible  institutions  inclucb.  but  are  not 
limited  to,  historically  minority 
institutions,  state  departments  of 
education  and  school  districts,  in 
particular  those  wiiich  have  not  had 
strong  science  and  knathematics 
programs  and/or  those  which  do  not 
have  many  graduates  choosing  careers 
in  science,  ma  them  atics  or  technology. 
These  proposals  will: 

•  Explain  the  ne  ;d  for  a  planning 
grant  and  clearly  identify  the  critical 
elements  of  the  planning  activity 

•  Identify  planni^  activities  requiring 
support  and  develcb  a  detailed  budget 

•  Lead  to  a  proposal  that  will  be 
submitted  to  the  Teacher  Enhancement 
Program  within  tw^  years  of  the 
awarding  of  the  planning  grant 

•  Involve  representatives  from  all 
groups  that  might  v  Itiraately  collaborate 
on  the  proposal 


Grants  will  usua 


ly  not  exceed 


$50,000.  Participant  support  and  indirect 
cost  are  excluded  as  allowable  costs  in 
planning  grants. 

Professional  Devel  >pmcnt  Materiats 

Projects  in  this  category  will  develop 
new  materials  or  ubdate  existing 
materials  designed] specifically  for 
teacher  inservice  afctivities.  Projects  that 
develop  instructior  al  materials  for 
students  or  for  teatihers'  use  with 
students  should  be  addressed  to  the 
Division  for  Materials  Development, 
Research,  and  brfohnal  Science 
Education,  rather  tnan  the  Teacher 
Enhancement  Progfam. 

These  proposals  will  create  or  revise 
materials  which  intprove  subject  matter 
competence  and  pedagogical  expertise 
of  teachers  of  matl  ematics  and  science. 
The  materials  will: 

•  Promote  deeper  scientific  and 
mathematical  understanding 

•  Emphasize  connections  between 
and  within  scienceland  mathematics 

•  Model  the  useiof  hands-on 
experiences,  inqui^  learning,  and 
problem-solving  aotivities 

•  Reflect  current  research  knowledge 
in  teaching  and  lemming  and  precoUege 
curriculum  materidis 

•  Promote  effective  teaching 
strategies  for  improving  the  success  of 
students  from  groTf>s  underrepresented 
in  mathematics  and  science,  namely, 
women,  minorities)  and  disabled  persons 

•  Build  on  effective  teacher 
preparation  materials 

•  Employ  a  vari^^  of  instructional 
media 
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•  Assist  teachers  in  becoming 
researchers  in  dien-  own  classrooms 

Conferences 

Conference  grants  will  bring 
experienced  professionals  together  to 
discuss  recent  research  and  practices 
concerning  teacher  enhancement  and  to 
introduce  others  to  these  ideas  and 
practices.  Proceedings  of  such 
conferences  are  of  value  to  the 
participants  and  the  field. 

Request  for  support  of  a  conference 
should  include: 

•  The  formation  of  coalitions  of 
individuals  and  institutions  preptired  to 
change  the  educational  system  in 
selected  areas 

•  A  statement  of  the  need,  the 
intended  outcomes,  and  the  expected 
national  impact  of  the  conference 

•  A  list  of  the  topics,  a  description  of 
the  program,  and  appropriate  references 

•  Names  and  qualifications  of  key 
personnel  involved  in  organizing  the 
conference 

•  A  description  of  the  intended 
participants 

•  Information  on  the  location  and 
probable  dates(s}  of  the  meeting  and  the 
method  of  announcement  or  invitation 

Grants  will  usually  not  exceed 
$75,000.  Support  from  the  other  agencies 
or  other  contributors  should  be 
identified.  The  budget  may  include 
participant  support  for  transportation, 
subsistence,  production  of  proceedings 
and  other  conference-related  costs. 

Dissemination 

These  grants  will  facilitate  the 
institutionalization  of  very  successful 
Teacher  Enhancement  projects,  their 
materials  and/or  procedures.  Grants  in 
this  category  will  disseminate  and  help 
implement  (1)  effective  inservice  models 
for  teacher  enhancement  and/or  [Z] 
materials  developed  for  teacher 
enhancement. 

(1)  Dissemination  of  Model  Inservice 
Projects 

Effective  proposals  will: 

•  Provide  evaluation  data  about  the 
model  project  being  disseminated, 
particularly  its  impact  on  the  classroom 
and  on  teacher  development 

•  Discuss  how  the  model,  its 
activities,  procedures,  and  philosophical 
constructs  are  transportable,  are  likely 
to  meet  the  needs  of  new  target 
audiences  at  new  sites,  and  what 
refinements,  extensions,  and  changes 
are  being  made 

•  Build  upon  projects  which  have 
institutionahzed  the  changes  defined  by 
the  model  proiects 

•  Describe  the  collaborative 
procedures  which  will  facilitate 
disseminatkm 


•  Describe  the  nature  of  the 
developmental  work  at  the  new  site 

Travel  by  the  Principal  Investigator  of 
the  "model"  project  to  new  sites,  or  the 
participation  of  potential  new  Principal 
Investigators  at  the  site  of  the  original 
project  are  both  acceptable  means  of 
dissemination.  Prospective  Pis  should  be 
aware  of  the  distinction  between  this 
type  of  dissemination  and  the  type 
achieved  through  publication. 
(2)  Dissemination  of  Teacher 

Enhancement  Professional 

Development  Materials 
Proposals  submitted  in  this  activity 
will: 

•  Submit  the  results  of  field  testing 
and  evaluation  of  the  materials  which 
will  indicate  that  these  materials  are  of 
suflkiently  high  quality  to  be  of  national 
use 

•  Submit  the  materials  for  review 

•  Show  a  significant  amount  of  cost- 
sharing  for  publication 

•  Describe  the  means  of 
dissemination 

Science  and  Mathematics  Education 
Networks 

General  Guidelines 

The  Science  and  Mathematics 
Education  Networks  Program  has  as  its 
primary  function  the  support  of  groups 
organized  at  state  or  national  level  to 
share  information,  resources,  and/or 
talent  in  service  of  a  general  or  specific 
educational  objective. 

Objectives  of  this  program  are: 

•  The  fostering  of  new  kinds  of 
collaborations  to  improve  science  and 
mathematics  education 

•  The  effective  dissemination  of 
instructional  materials,  assessment 
information,  and  research  findings 

•  The  dissemination  of  exemplaiy 
models  of  pre-service  and  in-service 
activities 

•  The  support  of  several  reform 
initiatives  designed  to  produce  basic 
change  in  the  system  of  education 

•  The  setting  of  new  and/or  improved 
directions  in  mathematics,  science,  end 
technology  education 

•  The  building  of  consensus 
concerning  the  establishment  of 
standards  for  instruction  and  curriculum 
in  mathematics,  science,  and  technology 

•  The  improvement  of  education 
through  major  systamic  changes  in  large 
school  systems,  such  as  those  of  najor 
cities  or  organized  metropolitan  districts 

Special  Activities 

Most  of  the  projects  submitted  to  the 
Science  and  Mathematics  Network 
Program  will  fall  within  one  of  the 
activities  listed  below  and  should  be  so 
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identified.  This  is  not  to  preclude 
combinations  of  these  activities  or  other 
activities  not  described. 

The  Foundation  also  encourages  the 
development  of  projects  which  are 
outside  of  these  frameworks.  It  is 
advisable  that  proposers  check  with  the 
program  staff  prior  to  the  submission  of 
such  proposals,  so  that  they  will  be 
properly  reviewed. 

Proposals  which  have  a  primary 
emphasis  in  one  of  the  other  El^iR 
programs  should  submit  to  that  program 
even  though  networking  is  one  of  the 
elements.  Proposals  whose  primary 
emphasis  is  on  networking  should  be 
submitted  to  the  Network  Program, 
although  they  will  also  be  reviewed  by 
any  other  appropriate  program.  There  is 
a  viable  in-house  process  for  handling 
proposals  which  clearly  cross  our 
program  boundaries. 

Major  Reform  Initiatives 

These  are  large  projects  where  the 
networking  activities  include  consensus 
building,  coordination  and 
collaboration,  and  the  exchange  of  ideas 
related  to  the  implementation  of 
national  education  reform  movements. 
They  are  designed  to  produce  basic 
changes  in  the  system  of  education  by 
addressing  such  fundamental  concerns 
as  the  curriculum,  the  calendar, 
assessments  of  performance  and 
achievement,  organizational  structure, 
and  teacher  preparation  and 
development. 

Effective  Major  Reform  Initiatives 
projects  will: 

•  Involve  teachers  at  every  stage  of 
project  design  and  implementation. 

•  Include  participants  from  every 
group  which  is  influenced  by  the  reform 
movement,  including  disabled  persons, 
minorities  and  women. 

•  Clearly  state  goals  and  objectives  in 
measurable  terms. 

•  Address  the  needs  of  groups  which 
are  underrepresented  in  science  and 
mathematics. 

•  Specif  an  effective  evaluation  plan 
which  includes  assessment  of  student 
progress. 

•  Include  a  plan  for  continuation  of 
the  initiative  after  NSF  funding  expires. 

•  Include  a  timetable  for  project 
activities. 

Leadership  Networks 

These  projects  focus  on  the 
networking  activities  among  leaders 
within  the  various  gnraps  which  can 
bring  about  significant  chaitges  in 
science  and  mathematics  education. 
Leadership  networks  normally  target 
relatively  narrow  areas  of  educational 
change  and  often  include  workshops 
which  utilize  the  "training  of  trainers" 


model  to  effectively  broaden  the  scope 
of  the  network. 

Effective  Leadership  Networks 
projects  will: 

•  Clearly  define  the  goals  and 
objectives  of  the  network  in  measurable 
terms. 

•  Identify  the  participants  and  their 
leadership  qualifications,  or  list  criteria 
tiy  which  participants  will  be  selected. 

•  Utilize  existing  network  structures 
where  possible,  especially  when 
electronic  networking  is  planned. 

•  Include  some  element  of  leadership 
training  for  the  participants  which 
focuses  on  the  use  of  leadership  to 
accomplish  the  goals  of  the  network. 

•  Include  participants  from  groups 
underrepresented  in  science  and 
mathematics,  namely,  minorities, 
disabled  persons  and  women. 

•  Include  a  plan  for  the  continuation 
of  the  network  following  the  NSF 
funding  period. 

Dissemination  Networks 

These  projects  use  networking 
activities  to  improve  the  dissemination 
of  exemplary  models,  instructional 
materials,  assessment  information,  and 
researdi  flndings— especially  the  output 
of  the  successful  projects  supported  by 
NSF.  Such  networks  must  be  large  in 
scope  in  order  to  ensure  dissemination 
to  a  national  audience,  the  "training  of 
trainers"  model  may  be  very  useful  for 
this  purpose. 

Effective  Dissemination  Networks 
proposals  will: 

•  Provide  evaluation  data  about  ^e 
model  project  being  disseminated, 
particularly  its  impact  on  the  classroom. 

•  Discuss  how  the  model  its 
activities,  procedures,  and  philosophical 
constructs  are  transportable,  are  likely 
to  meet  the  needs  of  new  target 
audiences  at  new  sites,  and  what 
refinements,  extensions,  and  changes 
are  being  made. 

•  Build  upon  projects  which  have 
institutionalized  the  changes  defined  by 
the  model  projects. 

•  Describe  the  collaborative 
procedures  which  will  facilitate 
dissemination. 

•  Describe  the  nature  of  the 
developmental  work  at  the  new  site. 

Targeted  Networks 

Science  and  mathematics  education 
networks  which  focus  on  neither 
leadership  nor  dissemination  exemplify 
Targeted  Networks  projects  provided 
they  lead  to  significant  changes  in  the 
educational  process.  These  projects 
target  specific  groups  within  the 
education  family  or  specific  topics 
within  the  educational  process  and 
utilize  networking  techniques  to  bring 


about  changes.  For  example,  elementary 
science  teachers  could  be  a  target  group; 
elementary  science  a  target  topia 

Effective  Targeted  Networks  projects 
will: 

•  Define  the  target  group  or  topic 
clearly  in  terms  of  the  goals  and 
objectives  of  the  project. 

•  Include  a  significant  number  of 
representatives  from  the  target  group  or 
topic  as  participants  in  the  network. 

•  Include  participants  from  groups 
underrepresented  in  science  and 
mathematics,  namely,  women, 
minorities  and  disabled  persons. 

•  Include  a  plan  for  the  continuation 
of  the  network  following  the  NSF 
funding  period. 

Conferences 

Conference  grants  are  intended  to 
enable  the  beginning  of  new  networks  or 
to  provide  continuing  activities  or 
established  networks.  A  major 
difference  between  conference 
proposals  under  this  program  and  other 
programs  is  that  Networks  conferences 
must  include  post-conference  activities 
which  enhance  the  goals  of  the 
conference  and  the  network. 

Request  for  support  of  a  Networks 
conference  should  include: 

•  The  formation  of  coalitions  of 
individuals  and  institutions  prepared  to 
change  the  educational  system  in 
selected  areas. 

•  A  statement  of  the  need,  the 
intended  outcomes,  and  the  expected 
national  impact  of  the  conference. 

•  A  hst  of  topics,  a  description  of  the 
program,  and  appropriate  references. 

•  Names  and  qualifications  of  key 
personnel,  involved  in  organizing  the 
conference. 

•  A  description  of  the  intended 
participants. 

•  Information  on  the  location  and 
probable  date(s)  of  the  meeting  and 
method  of  announcement  or  invitation. 

•  Details  of  the  post-conference 
networking  activities. 

Grants  will  usually  not  exceed  . 
$75.(XX).  Support  from  other  agencies  or 
other  contributors  should  be  identified. 
The  budget  may  include  participant 
support  for  transportation,  subsistence 
and  other  conference-related  costs. 

Proposal  Preparation 

Introduction 

This  announcement  provides  the  basic 
information  needed  to  plan  and  develop 
a  formal  proposal  Proposers  noay  wish 
to  initiate  discussions  with  the  program 
staff  before  preparing  a  proposal 
Preliminary  proposals  are  encouraged 
but  not  required  and  may  be  submitted 
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Proposal  Submi  ssion 

Who  May  Subn  it 

Organization! ;  with  a  scientific  or 
educational  mis  sion  are  eligible  to 
submit  proposa  s.  Among  these  are: 
Colleges  and  universities;  school 
systems,  profes  lional  societies;  science 
museums  and  z  >ological  parks;  aquaria 
and  field  statioi  is;  research  laboratories; 
private  laborat(  ries;  private 
foundations;  pr  vate  industry;  and  other 
public  and  privi  te  organizations, 
whether  for  pro  It.  Proposers  are 
strongly  encour  iged  to  develop 
consortia  of  the  ie  various  institutions. 

NSF  does  not  normally  suppport 
projects  submit  ed  by  other  Federal 
agencies  or  Feclerally  Funded  Research 
and  Developme  nt  Centers.  Preliminary 
inquiry  should  I  te  made  to  the  program 
before  a  formal  proposal  is  submitted. 

Fields  which  are  eligible  for  funding 
through  NSF  rei  learch  directorates  are 
also  eligible  fori  funding  under  this 
program.  See  appendix  4  for  listing  of 
disciplines. 

When  to  Submk 


The  Teacher 
Enhancement 
established  tw( 
submission  of 
target  dates  a 
panels,  which 
note,  this  is  a 
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Preparation  and 
ftograms  have 

target  Dates  for  the 
droposals.  These  two 
11  )w  for  review  by  our 
r  leet  twice  a  year.  (Please 
c  lange  in  the  Target  Dates 
Teacher  Preparation  Program.) 


The  following  two  Target  Dates  have 
been  established  for  Teacher 
Enhancement  and  Teacher  Preparation 
Programs: 

•  August  1:  For  projects  which  are 
planned  to  begin  during  the  following 
summer.  Formal  proposals  sent  by 
regular  mail  and  postmarked  prior  to 
July  24  will  be  accepted  and  considered 
regardless  of  arrival  date.  Proposals  sent 
by  an  expedited  delivery  service, 
including  that  of  the  U.S.  Postal  Service, 
must  be  delivered  to  the  NSF  by  the 
close  of  business  on  August  1. 

•  February  1:  For  projects  which  are 
planned  to  begin  during  the  following 
ocademic  year,  providing  they  do  not 
require  much  lead  time.  (A  January  start 
time  is  more  realistic.)  Submission  of 
summer  programs  at  this  time  will  allow 
greater  opportunity  for  planning  after 
the  announcement  of  the  award.  Formal 
proposals  sent  by  regular  mail  and 
postmarked  prior  to  January  24  will  be 
accepted  and  considered  regardless  of 
arrival  date.  Proposals  sent  by  an 
expedited  delivery  service,  including 
that  of  the  U.S.  Postal  Service,  must  be 
delivered  to  the  NSF  by  the  close  of 
business  on  February  1. 

If  any  of  the  dates  fall  on  a  weekend, 
the  preceding  Friday  will  be  considered 
the  appropriate  date. 

Applicants  should  allow  at  least  six 
months  for  review  and  processing. 
Proposals  received  after  one  of  the 
target  dates  will  be  reviewed  during  the 
next  cycle.  In  such  cases,  more  than  six 
months  may  elapse  between  submission 
and  decision. 

Proposals  for  the  Science  and 
Mathematics  Networks  Program  may  be 
submitted  at  any  time. 

What  to  Submit 

To  facihtate  processing,  proposals 
should  be  printed  on  one  side  of  the 
page,  and  may  be  stapled  in  the  upper 
left-hand  comer,  but  otherwise 
unbound,  with  pages  numbered  at  the 
bottom  and  a  1-inch  margin  at  the  top. 

Review  of  proposals  is  facilitated  when 
the  contents  are  assembled  in  the  proper 
sequence.  The  Appendix  shows  the 
proper  sequence  for  assembling  the 
parts  of  the  proposal. 

The  following  are  required: 

•  Fifteen  legible  copies  of  the 
complete  proposals; 

•  One  copy  of  NSF  Form  1225 
attached  to  the  signature  copy  of 
proposal  only; 

•  Three  sets  of  extra  forms,  each 
stapled  into  a  unit  and  containing: 

One  copy  of  the  Cover  Sheet,  one 
copy  of  the  Data  Sheet,  one  copy  of  the 
Budget,  and  one  copy  of  the  Project 
Summary  Form. 


Organizations  applying  for  the  first 
time,  or  which  have  not  received  an  NSF 
award  within  the  preceding  two  years, 
should  refer  to  the  NSF  Grant  Policy 
Manual,  section  340.  for  instructions  on 
specific  information  that  may  be 
requested  by  NSF. 

Where  to  Submit 


The  required  materials  should  be  sent 
to: 

Proposal  Processing  Unit — room  223. 
NSF/Publication/Announcement/ 
Solicitation/  No.  NSF  91-105,  National 
Science  Foundation.  1800  G  Street.  NW.. 
Washington.  DC  20550. 

For  those  projects  requiring  that 
specific  materials  be  sent  to  Program 
Officers,  send  a  copy  of  the  maferiaUs) 
to: 

Proposal  Material.  Teacher 
Enhancement  or  Preparation  Program, 
room  635B,  National  Science 
Foundation,  1800  G  St.,  NW.. 
Washington.  DC  20550. 

Proposal  Review 

The  Teacher  Preparation  and 
Enhancement  Division  instructs  its 
reviewers  to  review  proposals  on  the 
basis  of  the  four  NSF-wide  criteria  listed 
below  (see  pages  8-9  of  the  GRESE 
manual  for  a  fuller  description  of  these 
criteria  as  they  apply  to  research 
proposals)  and  the  education-specific 
additional  comments  listed  below  them. 
Although  these  criteria  have  been 
developed  to  aid  the  reviewers,  they 
should  also  be  of  assistance  to  those 
preparing  proposals. 

1.  Research  performance 
competence — This  criterion  relates  to 
the  capability  of  the  investigator(s),  the 
technical  soundness  of  the  proposed 
approach,  and  the  adequacy  of  the 
institutional  resources  available. 

•  The  designated  personnel  such  as 
mathematicians,  scientists,  engineers, 
mathematics  and  science  educators, 
current  teachers,  and  administrators  of 
state  and  local  education  agencies,  are 
adequate  in  number  and  experience,  and 
not  overly  committed  elsewhere. 

•  The  project  establishes  partnerships 
based  on  mutual  interest  and  purpose 
with  all  partners  sharing  not  only  in 
financing,  but  in  the  planning, 
development,  implementation,  and 
follow-up  activities  growing  out  of  the 
collaboration. 

•  The  contributing  partners  are 
involved  in  formulating  and 
implementing  plans  for  the  continuation 
of  the  proposal's  goals  and  objectives 
beyond  the  scope  of  the  NSF  funding. 

•  The  project  is  appropriate  and  cost- 
effective  relative  to  its  objective,  its 
participants  and  anticipated  results. 
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2.  Intrinsic  merit  of  the  research — 
This  criterion  it  used  to  assess  the 
likelihood  that  the  research  will  lead  to 
new  discoveries  or  fundamental 
advances  within  its  field  of  science  or 
engineering,  or  have  substantial  impact 
on  progress  in  that  field  or  in  other 
scientific  and  engineering  fields. 

•  The  program  advocates  active 
rather  than  passive  learning,  through 
hands-on,  experimental  and  experiential 
approaches.  The  appropriate  learning 
environment  for  the  students  must  be 
modeled  in  the  instruction  of  the 
teachers  in  the  project. 

•  The  project  supports  and 
implements  new  and/or  proven 
curricular  programs. 

•  The  project  promotes  an 
interchange  of  ideas,  methods,  and 
experiences  among  teachers  of  all  levels 
that  will  continue  to  function, 
independent  of  NSF  funds. 

3.  Utility  or  relevance  of  the 
research — This  criterion  is  used  to 
assess  the  likelihood  that  the  research 
can  contribute  to  the  achievement  of  a 
goal  that  is  extrinsic  or  in  addition  to 
that  of  the  research  field  itself,  and 
thereby  serve  as  the  basis  for  new  or 
improved  technology  or  assist  in  the 
solution  of  societal  problems. 

•  The  proposal  emphasizes  a  solid 
foundation  in  mathematics  or  science 
content,  appropriate  for  teachers  at  the 
grade  levels  for  which  they  are  being 
prepared.  The  appropriate  content 
should  be  determined  by  the  various 
published  state  and  national  standards. 
The  project  should  enhance  the  ability 
of  teachers  to  facilitate  the  development 
of  problem-solving  skills  in  their 
students. 

4.  Effect  of  the  research  on  the 
infrastructure  of  science  and 
engineering — ^This  criterion  relates  to 
the  potential  of  the  proposed  research  to 
contribute  to  better  understanding  or 
improvement  of  the  quality,  distribution. 
or  effectiveness  of  the  Nation's  scientific 
and  engineering  research,  education  and 
manpower  base. 

•  The  proposal  integrates  research  on 
teaching  and  leammg.  educational 
technology,  and  appropriate 
instructional  strategies  and 
methodologies.  Proposers  must 
demonstrate  an  awareness  of  current 
mathematics  and  science  education 
research  and  the  relationship  with  theil' 
project. 

•  The  project  develops  the  means  of 
increasing  the  participation  of 
underrepresented  groups  such  as  women 
and  minorities  in  mathematics  and 
science. 

•  The  project  strongly  reflects  the 
science  and  mathematics  education 
needs  of  the  Nation,  have  clearly 


formulated  objectives  correlated  to 
these  needs  as  they  apply  to  the 
participants. 

•  The  project  has  unique  aspects  with 
the  potential  for  transportability  and 
replication., 

•  A  mechanism  for  disseminating  the 
results  of  the  project  is  in  place. 

•  An  evaluation  plan  for  studying  the 
impact  upon  teachers  and  students  in 
the  classroom  is  described  and 
assessed. 

Proposals  will  be  reviewed  by 
practicing  mathematicians  and/or 
scientists,  mathematics  and/or  science 
educators,  precoUege  classroom 
teachers  and  administrators,  and  others 
having  knowledge  and  expertise  in  the 
field(s)  represented  in  the  proposal. 

Grant  Reports 

Annual  Progress  Report 

All  multi-year  grants  require  the 
Principal  Investigator  to  submit  an 
annual  report  to  the  NSF  Program 
Officer.  The  first  report  should  be 
submitted  no  later  Uian  90  days  after  the 
anniversary  of  the  effective  date  of  the 
grant,  with  succeeding  reports  annually 
thereafter,  except  in  the  final  year. 

The  items  listed  below  are  examples 
of  information  that  should  be  included 
in  the  Annual  Progress  Report: 

•  A  summary  of  overall  progress, 
including  a  comparison  of  actual 
accomplishment  with  the  proposed  goals 
of  the  project; 

•  An  indication  of  any  current 
problems  or  favorable  or  unusual 
developments; 

•  A  list  of  the  participants  with 
school  affiliations  and  the  subject  and 
grade  level  taught; 

•  An  updated  current  data  sheet  (see 
Appendix  2); 

•  A  summary  of  the  work  to  be 
performed  during  the  succeeding  budget 
period,  including  any  modifications 
made  to  the  original  plan,  resulting  from 
ongoing  formative  evaluation; 

•  Any  information  specified  in  the 
term  and  conditions  of  the  grant. 

Final  Report 

Within  90  days  following  the 
expiration  of  the  grant,  the  Principal 
Investigator  is  required  to  submit  a  Final 
Project  Report  to  the  NSF  Program 
Officer.  NSF  will  provide  the  Principal 
Investigator  with  a  computer-generated 
Form  9aA  (and  submission  instructions), 
approximately  30  days  in  advance  of  ths 
grant's  expiration  date.  Clear 
documentation  of  the  functioning  of  the 
project  activities  should  be  presented  in 
the  Final  Project  Report  In  some  cases, 
statistical  analysis  may  be  appropriate: 


in  others,  observations  and  anecdqtes 
may  be  more  meaningful. 

The  documentation  required  for 
submission  of  the  Final  Report  will  be 
found  in  CRESE.  Note  that  Part  IV 
Summary  Data  on  Project  Personnel 
must  also  be  completed  and  remitted 
with  Part  III  and  all  other  accompanying 
materials.  The  items  listed  below  are 
examples  of  information  that  should  be 
included  as  part  III — Technical 
Information. 

•  Most  successful  and  least 
successful  aspect  of  the  project. 

•  Features  of  the  project  most  likely 
to  have  wide  impact  or  be  transferable 
to  other  sites. 

•  Evidence  of  changes  in  knowledge, 
behavior,  or  attitude  of  participants. 

•  Evidence  of  impact  of  the  program 
on  students  of  the  participants. 

•  Evidence  of  institutionalization  of 
the  project. 

•  Summary  of  dissemination  and 
outreach  activities  already  undertaken 
or  to  undertaken  in  the  future. 

•  Materials  generated  by  the  project 
staff. 

•  Materials  generated  by  the 
participants  for  use  in  their  own 
classrooms. 

•  Other  project-related  products, 
publications,  or  presentations  and  the 
means  of  making  them  available  to 
others. 

•  Evaluation  instruments  and  their 
results. 

•  List  of  participants  with  school 
affiliations  and  subject  and  grade  levels 
taught. 

•  A  copy  of  the  Data  Sheet  with  all 
correct  information  as  a  result  of  the 
completion  of  the  project. 

Failure  to  submit  the  Final  Report 
(NSF  Form  98-A)  will  prevent  the 
funding  of  subsequent  proposals. 
Charles  R.  Puglia, 

Division  Director,  Teacher  Preparation  and 
Enhancement  Directorate  for  Education  and 
Human  Resourcet. 
(FR  Doc.  91-22025  Filed  »-ia-01;  8:45  •mj 
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Division  of  Btotic  Syatviiw  and 
Resource*  Fan  1991  Panel  MaeUnga 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meetings  to  be  held  at  1800  C 
Street,  NW..  Washington.  DC  20550 
(with  the  exception  of  the  Advisory 
Panel  for  Ecosystem  Studies;  see 
footnote  2  on  following  table). 
•Um>LEMENTARY  INTO««MATION:  The 

purpose  of  the  meeting  is  to  provide 
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advice  and  recon  unendations  to  the 
National  Science  Foundation  concerning 
the  support  of  rei  learch  in  the  Biotic 
Systems  and  Respurces  Division.  The 
agenda  is  to  review  and  evaluate 
proposals  as  par  of  the  selection 
process  of  aware  s.  The  entire  meeting  is 


Pane  nam* 


closed  to  the  public  because  the  panels 
are  reviewing  proposals  that  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 


the  proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  the  Government  in  the  Sunshine 
Act. 

Dated:  Septeint>er  9, 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 


Ecosystem  studies. 

Ecotogy 

Population  tMology  anf  physioiosical  ecology 
Systematic  biotogy 


Review  agenda 


Contact  James  Reynolds  202/357-9596.. 

Contact  Laure)  Fox  202/357-9734 

Contact  Carol  B.  Lynch  202/357-9728 

Contact  Terry  L  Yates  202/357-9588 


Date<s) 


10/03-04/91 
10/02-04/91 
10/16-18/91 
10/21-23/91 


Times 


8:30  t-m.-S  p.m. . 
8:30  a.m.-S  p.m. . 
8:30  a.m.-S  p.m. . 
8:30  a.m.-S  p.m. . 


Room  I 


(') 

1242 

543 

1243 


» At  1800  G  Street  NW.  Washington.  DC.  ^        ^^,    ^  ,»^  ,v,«o, 

•  Cootefence  room  at  The  Inn  at  Foggy  Bottom,  824  New  Hampshire  Avenue.  NW  ,  WasNngton.  DC  20037 
AH  sessKXW  wUl  tie  closed  and  wiM  t>e  held  from  8:30  8.m.  to  5  p.m.  unless  otherwise  indicated. 
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Advisory  ComnfttM  for  Engineering 
Meeting 


The  National 
announces  the 


!  cience  Foundation 
f(  Ilowing  meeting: 

Committee  for 


Name:  Advisory  ( 
Engineering. 

Date  and  Time:  bctober  3  and  4. 1991. 9.30 
a.m.-5  p.m.,  Thursi  ay,  October  3;  9  a.m.-12 
Noon.  Friday.  Oct(  ber  4. 

Place:  National  $cience  Foundation.  1800 
"G"  Street  NW.,  r^om  540,  Washington,  DC 
20550. 

Type  of  Meetin^Open 

Contact  Person:  Dr.  William  S.  Butcher, 
Advisory  committi  e  for  Engineering,  room 
537,  National  Sciei  ce  Foundation, 
Washington,  DC  2^550,  Telephone:  (202)  357- 
9571. 

Minutes:  Dr.  William  S.  Butcher  at  the 
above  address. 

Purpose  ofMeekng:  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  policies  pertaining  to  Enginpcring 
programs  and  activities. 

Agenda:  Discust  ion  on  issues, 
opportunities  and  'uture  directions  for  the 
Engineering  Direcl  orate:  discussion  of 
Engineering  Direcl  orate  budgert  situation  as 
well  as  other  item  i. 

Dated:  Septemb  !r  9. 1991. 
M.  Rebecca  Wink  sr. 
Committee  Manag  ement  Officer. 
[FR  Doc.  91-22027  Filed  »-12-«l;  8:45  am] 
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Advisory  Comn  littee  for  international 
Programs  IMeet|ng 


In  accordance 
Advisory 
92-463,  the 
announces  the 

Name:  Advisor 
International  Proj  r; 

Date:  October 
October  4, 1991, 


with  the  Federal 
ConuHittee  Act,  Public  Law 
Nati  mal  Science  Foundation 
f  illowing  meeting: 

Committee  for 
ams. 

1991,  8:30  a.m.  to  5  p.m. 
a.m.  to  3  p.m. 


8  301 


Place:  National  Science  Foundation.  1800  G 
Street.  NW..  room  1243,  Washington,  DC 
2055a 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Eduardo  L  Feller. 
Executive  Secretary,  Division  of  International 
Programs.  National  Science  Foundation, 
Washington,  DC  20550,  Telephone  (202)  357- 
7613. 

Summary  of  Minutes:  May  be  obtained 
from  Contact  Person. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  related  to 
support  for  international  cooperation  in 
science  and  engineering. 

Tentative  Agenda: 

•  Status  report  on  international  programs 
ofNSF. 

•  Status  of  current  international  initiatives. 

•  Organizational  matters. 

•  European  Programs. 

•  Subcommittee  report  on  ICSU. 
Dated:  September  9, 1991. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  91-22028  Filed  9-12-91;  8:45  am) 
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Special  Emptuisis  Panel  in  Science 
Resources  Studies;  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foundation  Announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Science 
Resources  Studies. 

Date  6-  Time:  October  1, 1991;  8:30  a.m.  to  5 
p.m.  and  October  2, 1991:  8:30  a.m.  to  12  noon. 

Place:  The  Residence  Inn  Hotel,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland. 

Type  of  Meeting:  Open. 

Contact  Person:  Mrs.  Marge  Machen, 
Project  Officer  or  Dr.  J.  G.  Huckenpohler, 
Project  Officer  for  Division  of  Science 
Resources  Studies,  room  Lr409.  National 
Science  Foundation,  Washington,  DC  20550 
Telephone:  (202)  634-4300. 

Purpose  of  Meeting:  To  provide  a  forum  for 
the  discussion  of  the  academic  sector  surveys 
by  data  users  and  data  providers. 


Agenda:  To  advise  on  survey  methodology, 
data  use,  and  conceptual  anomalies  and  to 
promote  new  dissemination  strategies. 

Dated:  September  9, 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  91-22029  Filed  9-12-91;  8:45  am] 
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IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Teacher 
Enhancement. 

Dates:  3-5  October  1991. 

Times:  3  October — 7:30  p.m.  to  10  p.m. — 
Panel  Meeting.  4  October— 8  a.m.  to  6  p.m.— 
Panel  Meeting.  5  October — 8  a.m.  to  2  p.m. — 
Panel  Meeting. 

Place:  Omni  Shoreham  Hotel.  2500  Calvert 
Street.  NW,  Washington.  DC  20008. 

Meeting  Rooms:  104,  204,  304.  404.  504.  604, 
704, 114,  214,  314.  414,  514,  614.  714.  Plus 
Meeting  Rooms  on  First  Floor  and  Lobby  of 
Hotel. 

Type  of  Meeting:  Closed. 

Purpose:  To  review  and  evaluate  proposals 
and  provide  advice  and  recomfnendations  as 
part  of  the  selection  process  for  awards. 
Because  the  proposals  being  reviewed 
include  information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  proposals,  the 
meetings  are  closed  to  the  public.  These 
matters  are  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  522b(c),  Government  in  the  Sunshine 
Act. 

Agenda:  Review  and  evaluate  Teacher 
Enhancement  Proposals. 

Contact-  Mrs.  Ethel  Schultz,  Teacher 
Enhancement  Program,  Institutes  and 
Recognition  Section.  Division  of  Teacher 
Preparation  and  Enhancement.  Directorate 
for  Education  and  Human  Resources, 
National  Science  Foundation,  Room  635B. 
Washington,  DC  20550,  (202)  357-7539. 
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Dated:  September  9, 1991. 
M.  Rebwxa  Winkkr. 
Committee  Management  Officer. 
[FR  Doc.  91-22030  Filed  »-12-91:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315, 50-316] 

Indiana  Michigan  Power  C04  (Donald 
C.  Cook  Nuclear  Plant  Unlta  1  and  2)r, 
Exemption 

I 

Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-58  and 
DPR-74  which  authorize  operation  of  the 
Donald  C.  Cook  Nuclear  Plant  Units  1 
and  2  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C.  Cook  facilities  are 
pressurized  water  reactors  located  at 
the  licensee's  site  in  Berrien  County, 
Michigan.  These  licenses  provide, 
among  other  things,  that  they  are  subject 
to  all  rules,  regulations,  and  orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission]  now  or  hereafter  in  eflfect. 

n 

Section  50.54(q}  of  10  CFR  part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  appendix  E  to 
10  CFR  part  50.  Section  IV.F.3  of 
appendix  E  requires  that  each  Ucensee 
at  each  site  shall  exercise  with  off-site 
authorities  such  that  the  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
pcirticipation  by  State  and  local 
governments,  within  the  plume  exposure 
pathway  emergency  planning  zone 
(EPZ). 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are 
(1)  authorize  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security,  and  (2) 
where  special  circimistances  are 
present.  Section  50.12(a)(2)(v)  of  10  CFR 
part  50  indicates  that  special 
circumstances  exist  when  an  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation  and  the 
licensee  has  made  good  faith  efforts  to 
comply  with  the  regulation. 


in 

By  letter  dated  May  24, 1991,  the 
licensee  requested  an  exemption  from 
the  scheduled  requirements  of  section 
IV.F.3  of  appendix  E  to  perform  a 
biennial  full  participation  emergency 
preparedness  exercise  for  Donald  C. 
Cook  Nuclear  Plant  during  1992.  The  last 
biennial  full  participation  emergency 
preparedness  exercise  at  Donald  C. 
Cook  Nuclear  Plant  was  conducted  on 
April  3, 1990.  The  ext  biennial  full 
participation  exercise  is  scheduled  for 
November  1992. 

The  required  biennial  full 
participation  exercise  is  currently 
conducted  for  Donald  C.  Cook  Nuclear 
Power  Plant  on  an  even-year  cycle.  The 
State  of  Michigan  and  FEMA  have 
stated  that  this  practice  of  conducting 
full  participation  exercises  for  Donald  C. 
Cook  during  the  even  year  has  caused 
logistical  and  resource  utilization 
difficulties.  The  licensee,  therefore,  has 
requested  that  the  November  1992  full 
participation  exercise  be  rescheduled 
for  May  1993,  a  time  convenient  to  all 
affected  parties.  The  November  1992 
exercise  would  then  be  a  utility  only 
exercise. 

For  the  last  two  Systematic 
Assessment  of  Licensee  Performance 
(SALP)  cycles,  Donald  C.  Cook  has 
received  a  SALP  rating  of  one  (the 
highest  rating]  for  emergency 
preparedness  reflecting  a  consistent 
high  level  of  on-site  emergency 
preparedness. 

Additionally,  FEMA  has  indicated  in 
their  letter  of  July  5, 1991,  that  Donald  C. 
Cook  has  conducted  numerous 
successful  exercises,  including  the  last 
one  in  1990.  During  that  exercise,  no 
major  issues  requiring  corrective  actions 
were  identified.  Based  on  their 
performance.  FEMA  has  granted  an 
exemption  to  the  requirement  of  title  44 
CFR  350.9(c)  for  Donald  C.  Cook, 
allowing  them  to  reschedule  the 
November  1992  exercise  for  May  1993. 

In  respect  to  the  training  for  Berrien 
County.  Berrien  County  also  participates 
in  the  Palisades  emergency 
preparedness  exercises. 

IV 

Based  on  a  consideration  of  the  facts 
presented  in  section  III  above,  the  NRC 
staff  ffnds  that  the  following  factors 
support  the  granting  of  the  requested 
exemption: 

a.  The  capability  of  the  State  of 
Michigan  and  the  local  government 
agencies  to  respond  to  an  emergency  at 
Donald  C  Cook  has  been  adequately 
demonstrated  in  previous  exercises  at 
Donald  C  Cook.  FEMA  has  found  that 
there  is  reasonable  assurance  that 


appropriate  measures  can  be  taken  to 
protect  the  health  and  safety  of  the 
public  in  the  event  of  a  radiological 
accident  at  D.  C.  Cook  and  has  granted 
an  exemption  to  the  requirements  of  title 
44  CFR  part  350.9(c). 

b.  The  State  of  Michigan  maintains  a 
high  level  of  preparedness  through  its 
participation  in  exercises  with  each  of 
the  nuclear  power  plants  located  in  the 
State  which,  for  1992.  will  include  two 
full  participation  exercises. 

c.  The  licensee  has  maintained  a 
SALP  rating  of  one  in  the  area  of  on-site 
emergency  preparedness  and  will 
conduct  an  on-site  exercise  in  November 
1992.  The  State  and  local  governments 
will  have  the  opportunity  to  participate 
in  this  exercise  at  their  option. 

d.  FEMA,  State  and  local  agencies 
have  indicated  their  agreement  with  the 
proposed  exercise  schedule  change. 

The  requested  exemption  is  a  one- 
time schedule  change  which  will  result 
in  postponing  the  biennial  full 
participation  exercise  for  approximately 
six  months.  The  exemption  will  relieve 
the  State  of  Michigan  of  the  burden  of 
conducting  three  full  participation 
exercises  two  calendar  years  in  a  row, 
thereby  resulting  in  a  more  balanced 
and  efficient  allocation  of  resources. 
The  licensee  has  made  a  good  faith 
effort  to  comply  with  the  regulations  by 
conducting  the  required  full 
participation  exercises  at  Donald  C. 
Cook  with  the  State  and  local 
government  agencies  since  1984.  The 
licensee  has  taken  into  consideration 
the  various  concerns  of  FEMA  and  the 
local  governments  in  rescheduling  the 
Donald  C.  Cook  exercise.  All  affected 
parties  support  the  propsed  exercise 
schedule  change. 


Accordingly,  the  Commission,  has 
determined  that  pursuant  to  10  CFR 
50.12(a)(1).  this  exemption  as  described 
in  section  IV.  is  authorized  by  law.  will 
not  present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The  . 
Commission  determines  further  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(v)  are  present  justifying 
the  exemption. 

Therefore,  the  Commission  hereby 
grants  the  Exemption  from  the 
requirements  of  10  CFR  part  5a 
appendix  E.  section  IV.F.3.  for  the 
conduct  of  a  biennial  off-site  pull 
participation  emergency  preparedness 
exercise  in  1992,  provided  that  such  an 
exercise  be  conducted  prior  to  June  1993. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
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significant  impact  on  the  environment 
(56  FR  37373). 

The  Exemption  is  efTective  upon 
issuance. 

Dated  at  Rock^Ue  Maryland  this  4th  day 
of  September  199^. 

For  the  Nudeat  Regtilatory  Commission. 
Bnioa  A.  Boger, 

Director,  Diviaku,  of  Reactor  Projecta  IH/fV/ 
V,  Office  ofNucie  ar  Reactor  Regulation. 
(FR  Doc.  91-2207^  Filed  »-l^-«l;  8:45  am] 
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PtiHadelphia  Elfctrk:  C04  Withdrawal 
of  Application  for  Amendment  to 
Facility  Operat^i  License 

The  United  SJates  Nuclear  Regulatory 
Commission  (th^  Comnussion)  has 
granted  the  request  of  Philadelphia 
Electric  Company  (the  licensee]  to 
withdraw  its  Japuary  31, 1991 
application  fbr  (iroposed  amendments,  to 
Facility  Operattig  License  No.  NPF-39 
and  Facility  Operating  License  No.  NPF- 
83  for  the  Umeiick  Generating  Station, 
Units  1  and  2,  located  in  Montgomery 
and  Chester  Cooties,  Pennsylvania. 

The  proposed  amendments  would 
have  revised  section  4.9.2.b  of  the 
facihty  Technical  Specifications  to 
delete  surveillance  requirement  4.9.2.b.l, 
which  present!])  requires  performance  of 
a  source  range  iionitor  (SRM)  channel 
functional  test  within  24  hours  prior  to 
the  start  of  core  alterations  while 
retaining  the  existing  surveillance 
requirement  in  0.2.b.2.  which  requires 
performance  of  khe  same  SRM 
functional  test  at  least  once  per  7  days. 
Both  of  these  sqrveillance  requirements 
only  apply  when  the  reactor  mode 
switch  is  lockea  in  the  refuel  or 
shutdown  position. 

The  Commisaion  has  previously 
issued  a  notice  of  consideration  of 
issuance  of  amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Flaz^rds  Determination  and 
Opportunity  for  Hearing  which  was 
published  in  the  Federal  Register  on 
-February  20, 19fl  (56  FR  6878). 
However,  by  letter  dated  August  15, 
1991,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dat^d  January  31, 1991,  and 
the  licensee's  l<itter  dated  August  15, 
1991.  which  withdrew  the  application  for 
license  amendi^nt.  The  above 
documents  are  available  for  public 
inspection  at  thp  Commission's  Public 
Document  Rootii,  2120  L  Street.  NW.. 
Washington,  DC,  and  the  Pottstown 


Public  Library,  500  High  Street, 
Pottstown,  Pennsylvania  19464. 

Dated  at  Rockville.  Maryland,  thii  4th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Richard  J.  Caaik. 

Project  Manager.  Project  Directorate  I-Z, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc  91-22073  Piled  S-12-01:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  PoHcy 

Increase  to  the  Emerging  Small 
Business  Reserve  Amount  Under  the 
Small  Business  Competitiveness 
Demonstration  Program 

agcncy:  Office  of  Management  and 
Budget  Office  of  Federal  Procurement 
Policy. 

action:  The  Office  of  Management  and 
Budget  Office  of  Federal  Procurement 
Policy  is  increasing  the  emerging  small 
business  reserve  amount  for  the 
Architectural  and  Engineering  Services 
industry  from  $25,000  to  $50,00a 

summary:  Section  712(a)  of  the 
"Business  Opportunity  Development 
Reform  Act  of  1988,"  Public  Law  100- 
656,  sets  a  15  percent  goal  for  awards  to 
emerging  small  businesses,  which  are 
smpU  businesses  whose  size  is  no 
greater  than  50  percent  of  the  applicable 
size  standard.  In  order  to  further  this 
goal  section  712(b)  requires  that  all 
contract  opportimities  of  $25,000  and 
below  be  reserved  for  emerging  small 
businesses.  In  the  event  the  emerging 
small  business  participation  goal  of  15 
percent  has  not  been  attained  in  a 
designated  industry  group,  section 
712(b)(2)  requires  the  Administrator  of 
the  Office  of  Federal  Procurement  Policy 
(OFPP)  to  adjust  die  dollar  threshold 
semi-annually  for  contracts  reserved 
exclusively  for  emerging  small 
businesses. 

At  the  conclusion  of  calendar  year 
1990,  in  the  Architectural  and 
Engineering  (A&E)  Services  industry,  an 
emerging  small  business  participation 
level  of  less  than  15  percent  was 
achieved.  In  accordance  with  the 
statutory  provisions  of  Section  712(b)(2) 
of  Public  Law  100-656.  OFPP  is 
increasing  the  emerging  small  business 
reserve  amount  to  $50,000. 
EFFECnvc  OATc:  This  notice  is  effective 
October  15, 1991. 

CPMMCNTS:  Comments  regarding  the 
methodology  or  the  revised  emerging 


small  business  reserve  amount  are 
welcomed. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  Management 
and  Budget,  Office  of  Federal 
Procurement  Policy,  room  9013.  New 
Executive  Office  Building,  725  17th 
Street  NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Neal,  Jr.,  Deputy  Associate 
Administrator.  (202)  395-3300. 

SUPPLEMENTARY  INFORMATKMI:  Data 

from  agency  reports  and  Federal 
Procurement  Data  System  reports 
indicate  that  the  emerging  small 
business  participation  level  for  A&E 
Services  was  below  15  percent  for  1990. 
We  assumed  that  (1)  the  emerging  small 
business  participation  rate  achieved  for 
the  reserve  amount  would  also  be 
achieved  at  higher  dollar  ranges,  and  (2) 
the  participation  rates  for  emerging 
small  firms  in  open  competition  would 
remain  the  same.  Under  these 
assumptions,  we  determined  the  net 
increase  (in  dollars)  in  emerging  small 
business  participation  for  each  dollar 
range  above  the  reserve  amount  and 
added  it  to  the  emerging  small  business 
total  until  15  percent  obtained.  Using 
this  methodology  on  the  1990  FPDS  date, 
we  have  concluded  that  the  emerging 
small  business  reserve  amoimt  should 
be  raised  to  $50,000. 

Consequently,  Section  III.D.3.a  of  the 
Test  Plan  for  the  Small  Business 
Competitivenass  Demonstration 
Program  should  be  amended  by 
appending  an  additional  sentence  after 
the  sentence  that  currently  ends  with 
"•  *  *  or  more  of  the  four  designated 
groups."  The  new  sentence  reads:  "The 
emerging  small  business  reserve  amount 
for  Architect  and  Engineering  Services  is 

$5aooo." 

Dated  September  6. 1991. 
Allan  V.  Buiman, 
Administrator. 
(FR  Doc  91-22035  Filed  9-12-Sl;  8:45  am)   . 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

President's  Council  of  Advisors  on 
Science  and  Technology  (PCAST); 
Panel  on  Science  and  Technology  and 
National  Security 

The  Panel  on  Science  and  National 
Security  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 
(PCAST)  will  meet  on  September  26-27. 
1991.  The  meeting  will  begin  at  9  a.m.  in 
Conference  Room  476,  Old  Executive 
Office  Building.  17th  Street  and 
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Pennsylvania  Avenue,  NW., 
Washington,  DC. 

The  purpose  of  the  Panel  is  to  advise 
the  Council  on  matters  involving  science 
and  technology  and  national  security. 

Proposed  Agenda 

1.  Briering  of  the  Panel  on  problems  of 
national  security  by  the  Office  of 
Science  and  Technology  Policy  and  the 
National  Security  Council. 

2.  Briefing  of  the  Panel  on  problems  of 
national  security  by  the  Department  of 
Defense. 

All  sessions  will  be  closed  to  the 
public. 

The  briefings  on  national  security 
issues  necessarily  will  involve 
discussion  of  materials  that  are  formally 
classified  in  the  interest  of  national 
defense  or  for  foreign  policy  reasons. 
The  meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b(c)(l].  (2),  and 
(9)(B). 

Dated:  September  S,  1991. 
Ms.  Damar  W.  Hawkins, 

Executive  Assistant,  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  91-22110  Filed  »-12-«l;  8:45  am] 

•HXMQ  coos  SITtMI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieasa  No.  34-29657;  Flto  Nos.  600-19 
and  600-22] 

Self-Regulatory  Organlzatione;  MBS 
Clearing  Corporation;  Filing  of 
Amended  Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

Notice  is  hereby  given  that  on 
September  4. 1991,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(a](l]  of  the  Securities  Act  of  1934 
("Act") '  a  request  for  a  one  year 
extension  of  its  registration  as  a  clearing 
agency  through  September  30, 1992.* 

On  February  2, 1987,  the  Commission 
granted  MBSCC's  application  for 
registration  as  a  clearing  agency, 
pursuant  to  sections  17A(b]  and  19(a)(1) 
of  the  Act,  >  and  Rule  17Ab2-l(c)  * 


thereunder,  for  a  period  of  18  months.* 
Subsequently,  the  Commission  issued 
several  orders  extending  MBSCC's 
registration  as  a  clearing  agency,  the 
last  of  which  extended  MBSCC's 
registration  through  September  30, 
1991.» 

MBSCC  provides  clearance  and 
settlement  services  for  members  in 
processing  transactions  in  mortgage- 
backed  securities.  Among  other  things, 
MBSCC  provides  trade-for- trade  and  net 
settlement  accounting  facilities  for 
transactions  in  Government  National 
Mortgage  Association  pass-through 
securities. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Such  written  data,  views,  and  arguments 
will  be  considered  by  the  Commission  in 
granting  registration  or  instituting 
proceedings  to  determine  whether 
registration  should  be  denied  in 
accordance  with  section  19(a)(1)  of  the 
Act.^  Persons  desiring  to  make  written 
submissions  should  file  six  copies  with 
the  Secretary  of  the  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  application  and  all 
written  comments  will  be  available  for 
inspection  at  the  Commission's  Public 
Reference  Room  450  Fifth  Street,  NW., 
Washington,  DC  20549.  All  submissions 
should  refer  to  File  Nos.  600-19  and  600- 
22  and  should  be  submitted  by  October 
4,1991. 

For  the  CommiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  September  6, 1991. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-22038  Filed  9-12-91:  8:45  am] 
wujNQ  cooc  seie-OMi 


[ReleaM  No.  35-25372] 

New  England  Energy  Inc.  et  al;  Rllngs 
Under  the  Pul>lic  Utility  Holding 
Company  Act  of  1935  ("Act") 

September  6, 1991. 

Notice  is  herby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 


'  15  U.S.C.  788(a)(1). 

*  Sec  letter  from  |.  Craig  Long,  General  Countel. 
MBSCC.  to  Eater  Saverton.  Branch  Chief.  Division 
of  Marlcel  Regulation.  Commislson,  dated 
September  4, 1901. 

>  IS  U.S.C  7Sq-l(b)  and  IS  U.S.a  78a(a)(1). 

♦  17  CFR  240.17Ab2-1(c). 


*  See  Securitiei  Exchange  Act  Release  No.  24046 
(February  2. 1967).  52  FR  4Z18  (Order  granting 
MBSCC  registration  as  a  clearing  agency  for  a 
period  not  to  exceed  16  months). 

*  See  Securities  Exchange  Act  Release  Nos.  25957, 
27079,  and  28492  (August  2. 1968:  July  31, 1980:  and 
September  28. 1990).  S3  FR  29537.  54  FR  32412.  and 
55FR4114& 

1 1S  U.S.C  7B8(a)(l). 

*  17  CFR  200.3O-3(a)(ie). 


persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  ORice  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  30, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
delcarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

New  England  Energy  Incorporatad  (70- 
70S5) 

New  England  Energy  Incorporated 
(•'NEEI"),  25  Research  Drive, 
Westborough,  Massachusetts  01582,  the 
fuel  supply  subsidiary  of  New  England 
Electric  System  ("NEES"),  a  registered 
holding  company,  has. filed  a  post- 
effective  amendment  to  its  application 
filed  pursuant  to  sections  9(a)  and  10  of 
the  Act. 

In  1974,  the  Commission  authorized 
NEEI's  participation  in  oil  and  gas 
exploration  and  development  activities 
in  order  to  provide  a  fuel  supply  for 
NEES  system  companies  (HCAR  No. 
18635,  October  30, 1974).  NEEI  has 
participated  in  these  activities 
principally  through  its  partnership 
("Partnership")  with  Samedan  Oil 
Corporation  ("Samedan").  a  subsidiary 
of  Noble  Affiliates,  Inc.,  a  nonaffiliate 
company.  The  Partnership  agreement 
("Agreement")  provides  for  capital 
contributions  by  the  partners  to  be  used 
to  pay  the  costs  and  expenses  of  the 
Partnership.  The  Agreement,  as 
amended  February  5, 1985,  provides  for 
two  phases  of  operation.  Phase  I,  which 
expired  on  December  31. 1986.  and 
Phase  n,  which  commenced  on  January 
1, 1987.  Under  Phase  II,  NEEI  elected  not 
to  participate  in  new  oil  and  gas 
prospects  initiated  by  Samedan  after 
December  31, 1986,  but  remains 
obligated  to  pay  its  share  of  expenses 
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for  exploration,  devlelopmenf  and 
production  of  Phaso  I  praspects  acquired 
on  or  before  December  31, 1986. 

By  order  dated  December  29, 1988 
(HCAR  Na  24795),  NEEI  was  authorized 
to  contribute  up  to  $40  million  to  the 
Partnership  (including  $15  million  for 
pre-1984  prospects,  $15  million  for  post- 
1983  prospects  and  jBlO  million  for 
contingencies  relat^  to  actual 
Partnership  expenditures  in  1989]  for 
exploration  and  development  of  oil  and 
gas  prospects  initiated  prior  to 
December  31, 1986.  lurisdiction  was 
reserved  over  an  aqditional  contribution 
by  NEEI  to  the  Par^ership  of  $10  million 
through  December  i\,  1989. 

NEEI  now  seeks  suthorization, 
through  December  jl,  1993,  to  contribute 
up  to  $45  million  to  the  Partnership  for 
exploration  and  development  of  existing 
oil  and  gas  prospects. 

Alabama  Power  Company  (70-7873) 

Alabama  Power  Company  ("APC'). 
600  North  18th  Street.  Birmingham. 
Alabama  35291.  an  electric  public-utility 
subsidiary  companl  of  The  Southern 
Company,  a  registered  holding  company, 
has  filed  an  applicajtion  under  sections  6 
and  7  of  the  Act  ani  Rule  50(a)(5) 
thereunder.  I 

APC  has  entered  Into  a  Firm  Power 
Purchase  Contract  r'Power  Contract") 
with  Alabama  Municipal  Electric 
Authority  ("AMEA^  which  obligates 
APC  to  supply  specified  amounts  of 
capacity  to  AMEA  for  a  term  of  fifteen 
years  and  AMER  airees  to  pay  to  APC 
an  initial  capacity  payment  in  the 
amount  of  $52.9  million.  The  Power 
Contract  also  provides  that  in  the  event 
Alabama  breaches  Its  obligation  to 
provide  such  capaaty,  AMEA  is  entitled 
to  liquidated  damages  from  APC  as 
evidenced  by  a  liqiidated  damages  note 
("Note").  The  amouBit  of  the  liquidated 
damages  payable  tl^ereunder  is  set  forth 
in  a  schedule  to  th^  Note,  with  a 
maximum  principal  amount  of  $58.5 
million  and  in  descending  amounts  from 
the  end  of  the  thifd  year  of  the  term  of 
the  Power  Contract  through  the  end  of 
the  fifteenth  year  thereof. 

In  order  for  APC  to  secure  its 
performance  underithe  Note.  APC 
proposes  to  issue  $i8.5  million  in  the 
principal  amount  of  its  First  Mortgage 
Bonds  ("Bonds"),  under  an  exception 
from  the  competi«i\le  bidding 
requirements  of  rule  50  under  subsection 
(a)(5),  pursuant  to  tre  Indenture 
between  APC  and  Chemical  dated  as  of 
January  1, 1942,  as  heretofore 
supplemented. 

Pursuant  to  an  Escrow  Agreement, 
APC  will  deposit  tHe  Bonds  with  Central 


Bank  of  The  South 


"Escrow  Agent"). 


IMI 


Neither  the  Note  nor  the  Bonds  will  bear 
any  interest  unless  and  until  a  default 
occurs  under  the  Power  Contract  In 
such  event,  the  Note  and  the  Bonds  will 
bear  interest  at  a  rate  equal  to  the 
highest  rate  borne  by  AMEA's  bonds 
issued  by  it  to  finance  the  purchase  of 
capacity  under  the  Power  Contract. 
Based  upon  current  market  conditions, 
such  rate  is  expected  to  be 
approximately  7.75%. 

Upon  APC's  performance  of  its 
obligations  under  the  Power  Contract 
and  the  decline  of  the  balance  payable 
under  the  Note,  the  Escrow  Agent  will 
deliver  annually  to  APC  a 
commensurate  amount  of  the  bonds  for 
cencellatiorL 

Allegheny  Power  System,  Inc.  (70-7879) 

Allegheny  Power  System,  Inc..  a 
registered  holding  company 
("Allegheny"),  Tower  Forty  Nine.  12 
East  49th  Street.  New  York,  New  York, 
10017,  has  filed  an  application  under 
section  6(b)  of  the  Act.  and  Rule  50(a)(5) 
thereunder. 

Allegheny  proposes  to  issue  and  sell 
short-term  notes  to  banks  ("Bank 
Notes")  and  to  dealers  in  commercial 
paper  ("Commercial  Paper")  in  an 
aggregate  principal  amount  not  to 
exceed  $165  million.  This  amount 
includes  any  short-term  debt  as  may  still 
be  outstanding  under  the  Commission's 
order  dated  September  6. 1989  (HCAR 
No.  24947).  It  is  proposed  that  the  Bank 
Notes  and  Commercial  Paper  will  be 
issued  from  time  to  time  prior  to 
September  30, 1993,  provided  that  no 
such  Bank  Notes  or  Commercial  Paper 
shall  mature  after  March  31, 1994. 

Each  Bank  Note  will  be  dated  as  of 
the  date  of  the  borrowing  which  it 
evidences,  will  mature  not  more  than 
two  hundred  seventy  (270)  days  after 
the  date  of  issuance  or  renewal  thereof, 
will  bear  interest  at  a  mutually  agreed 
upon  rate  provided  that  the  effective 
rate  for  any  30  day  period,  on  an 
annualized  basis,  not  exceed  prime  rate 
plus  2  percentage  points,  and  may  or 
may  not  have  prepayment  privileges. 
Allegheny  has  agreed  to  pay  for  lines  of 
credit  with  a  group  of  baiiks  by  paying 
an  annual  cash  fee  no  greater  than  15 
basis  points  on  all  or  the  balance  of  the 
lines  of  credit. 

The  Commercial  Paper  will  be  of 
varying  maturities,  with  no  maturity 
more  than  two  hundred  seventy  (270) 
days.  The  Commercial  Paper  will  not  be 
prepayable  prior  to  maturity.  Allegheny 
has  designated  Merrill  Lynch  Money 
Markets,  Inc.  ("Merrill")  and  Citicorp 
Securities  Inc.  ("Citicorp")  as  its 
commercial  paper  dealers.  The 
Commercial  Paper  will  be  sold  directly 


to  the  dealers  at  a  discount  not  in  excess 
o'  the  discoimt  rate  per  annum 
prevailing  at  the  time  of  issuance  for 
commercial  paper  of  comparable  quality 
and  of  particular  maturity.  The  dealers 
may  reoffer  the  Commercial  Paper  at  a 
discount  rate  of  up  to  %  of  1%  per 
annum  less  than  the  discount  rate  to 
Allegheny.  Allegheny  intends  to  issue 
Commercial  Paper  only  if  (i)  the  interest 
cost  thereof  is  reasonably  believed  by 
Allegheny  to  be  equal  to  or  less  than  the 
effective  interest  cost  at  which 
Allegheny  could  borrow  the  same 
amount  from  the  banks  or  (ii)  Allegheny 
cannot  at  that  time  borrow  the  same 
amount  for  the  same  period  of  time  from 
the  banks. 

Allegheny  proposed  to  usQ.the 
proceeds  of  the  Bank  Notes  and 
Commercial  Paper  as  needed  to  make 
capital  contributions  to  its  direct,  and 
advances  to  its  indirect,  subsidiaries,  to 
acquire  notes  or  stock  of  such 
subsidiaries,  and  to  finance  other 
general  corporate  purposes,  including 
the  financing  of  construction  in  the 
event  that  Allegheny  subsidiaries' 
construction  expenses  exceed  the 
amounts  presently  budgeted.  Allegheny 
is  not  at  this  time  requesting 
authorization  to  make  such  capital 
contributions,  financings  or  acquisitions, 
and  will  file  a  future  application  with 
the  Commission  to  obtain  the  necessary 
authority  prior  to  using  the  proceeds  for 
these  purposes.  In  addition,  Allegheny 
may  use  the  proceeds  of  such  Bank 
Notes  and  Commercial  Paper  to 
repurchase  shares  of  Allegheny  common 
stock  in  order  to  fund  its  Dividend 
Reinvestment  and  Stock  Purchase  Plan. 
Allegheny  has  requested  an  exception 
pursuant  to  Rule  50(a)(5)  from  the  formal 
competitive  bidding  requirements  of 
Rule  50(b)  and  (c)  with  respect  to  the 
issuance  and  sale  of  the  Commercial 
Paper. 

For  the  Coimnisaion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margate!  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  91-22037  Filed  9-12-01:  8:45  am] 
BiUJNO  cow  SSW-OI-W 


SMALL  BUSINESS  ADMINISTRATION 

[LIcwM*  Na  01/01-03231 

Stevens  Capital  Corp^  Surrandar  of 
Uconaa 

Notice  is  hereby  given  that  Stevens 
Capital  Corporation  (Stevens),  301 
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'MilUken  Boulevard.  Fall  River, 
MiMachusetts  02722  has  surrendered  its 
UcenM  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  19S8,  as 
amended  (Act).  Stevens  Capital 
Corporation  was  licensed  by  the  Small 
Business  Administration  on  June  21, 
1984. 

Under  the  authority  vested  by  the  Act 
and  pinrsuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  August 
13, 1991,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assittanca 
Program  Na  56.011.  Small  Business 
Investment  Companies) 

Dated:  September  4, 1991. 
Wayna  S.  Fomi, 

Associate  Administrator  for  InvastmenL 
[PR  Doc.  91-22090  Filed  9-12-91;  8:4S  am] 
MUMQ  COOC  SOSS-Ot-M 


Region  IX  Advisory  Council,  PubHe 
Meeting;  HawaH 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Honohilu,  will  hold  a  public  meeting 
at  9:30  aju.  on  Tuesday,  October  1, 1991, 
at  the  Prince  Kuhio  Federal  Building,  300 
Ala  Moana  Boulevard,  Conference 
Room  4113A,  Honolulu,  Hawaii  96850.  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  Information,  write  or  call  Mr. 
Charles  T.C.  Lum,  District  Director,  U.S. 
Small  Business  Administration,  300  Ala 
Moana  Boulevard,  room  2213,  Honolulu, 
Hawaii  96850,  telephone.  (806)  Ml-2S9a 

Dated  September  9. 1991. 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  91-220S2  Filed  9-12-01;  8:45  am] 


Region  X  Advisory  Council,  Public 
Meetina;  Idaho 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council,  located  in  the  geographical  area 
of  Boise,  will  hold  a  public  meeting  at  9 
ajn.  on  Friday,  October  18, 1991,  at  Red 
Lion  Inn  Downtowner,  Teton  Room,  1000 
Fairview  Avenue.  Boise,  Idaho  to 
discuss  socfa  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 


For  farther  Information,  write  or  call  Mr. 
Thomas  E.  BergdoU.  ]r..  DisUnct  Director.  U.S. 
Small  Businen  Administration.  1020  Main 
Street,  suite  290,  Boise,  Idaho,  telephone  (206) 
334-9641. 

Dated:  September  9, 1991. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Coanclh. 

[FR  Doa  91-22053  Filed  9-12-91;  8:45  am] 

BtUNMCOOEl 


Region  IV  Advisory  Council.  PuMe 
Meeting;  Kentudcy 

The  U.S.  Small  Business 
Administration  Region  fV  Advisory 
Council,  located  in  the  geographical  area 
of  Louisville,  will  hold  a  public  meeting 
at  9:30  a.m.  on  Wednesday,  October  2. 
1991,  at  Northern  Kentucky  University, 
Alumni  Center.  Highland  Heights, 
Kentucky,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call  Mr. 
William  Federhofer,  District  Director,  U.S. 
Small  Business  Administration.  600  Dr. 
Martin  Luther  King,  Jr.  Place,  room  188, 
Louisville,  Kentucky  40202,  telephone  (502) 
582-5971. 

Dated  September  a  1991. 
Jean  M.  Nowak, 
Director,  Office  of  Advisory  Coancils. 

[FR  Doc.  91-22054  Filed  9-12-91;  8:45  am] 
aajjNQ  COM  sois-evH 


Region  X  Advisory  Council,  Putillc 
Meeting;  Oregon 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council  located  in  the  geographical  area 
of  Portland,  will  hold  a  public  meeting  at 
9  a  jn.  on  Friday,  September  20. 1991,  at 
the  Small  Business  Administration,  222 
SW.  Columbia,  suite  500,  Portland. 
Oregon,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  informetion.  write  or  call  Mr. 
John  L  Giiman,  District  Director.  U.S.  Small 
Business  Administration.  222  SW.  Columbia, 
suite  SCO  Portland,  Oregon  97201-6605, 
telephone  (503)  328-6521. 

Dated  Saptniiber  9. 1991. 
loan  M.  Nowalc, 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  91-22055  Filed  9-12-91;  8:45  am] 


DEPARTMENT  OF  STATE 

Bureau  of  Finance  and  Management 
Policy 

[PutiMc  Notice  1476;  Delegettoo  o«  AMthortty 
No.  1S7-1] 

Under  Secretary  for  Management; 
Delegation  of  Autfiority 

By  virtue  of  the  authority  vested  in  me 
as  Under  Secretary  for  Management  and 
by  Department  of  State  Advisory 
Committee  Management  regulations  (22 
CFR  part  8),  I  hereby  delegate  to  the 
Chief  Financial  OfHcer  the  authority  to 
make  deterdiinations  to  close  advisory 
committee  meetings  to  the  public 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  5  U.S.C  app.  L 
and  General  Service  Administration 
advisory  committee  management 
regulations,  41  CFR  101-6. 1  hereby  also 
delegate  to  the  Chief  Financial  O^icer 
the  authority  to  approve  in  exceptional 
circumstances  the  giving  of  less  than  15 
days'  public  notice  of  an  advisory 
committee  meeting,  as  provided  in  41 
CFR  101-6.1016(b)(2).  The  Chief 
Financial  Officer  is  authori2ed  to 
redelegate  functions  vested  in  that 
officer  by  this  delegation  of  authority, 
except  to  the  extent  required  to  be 
exercised  by  higher  authority. 
Notwithstanding  any  other  provision  of 
this  delegation  of  authority,  the  Under 
Secretary  for  Management  may  at  any 
time  exercise  any  function  delegated  by 
this  delegation  of  authority. 

Delegation  of  Authority  No.  157  of 
June  13, 1985  (50  FR  26068]  is  hereby 
revoked. 

Dated:  August  20, 1901. 
JiUB.KMil. 

Chief  Financial  Officer. 
[FR  Doc.  91-22018  Filed  9-12-91;  8:45  am] 
I  COM  4no-as-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noiaa  CoanpatiblMy 
Program,  Penaaoola  Regional  Airport, 
Pensacola,FL 

AOCNCV:  Federal  Aviation 
Admlnisti«tion,  DOT. 
action:  Notice. 


r.  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  submitted  by  the  City  of 
Pensacola,  Florida  under  Ae  provisions 
of  titie  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  (ASNA)  of  1979 
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(Pub.  L  96-193)  and  14  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (t980).  On  January  25. 
1991,  the  FAA  determined  that  the  noise 
exposure  maps  suljmitted  by  the  City  of 
Pensacola.  under  oart  150,  were  in 
compliance  with  applicable 
requirements.  On  July  23, 1991,  the 
Administrator  approved  the  Pensacola 
Regional  Airport  Noise  Compatibility 
Program.  All  of  th^  recommendations  for 
the  program  were  Approved. 

The  FAA  also  ailnounces  that 
effective  July  23. 1991.  the  "Five-Year 
(1993  Abated)"  noise  exposure  map 
submitted  by  the  Gity  of  Pensacola 
under  part  150  is  in  compliance  with  the 
applicable  requirements.  This  map 
substitutes  the  previously  submitted 
"Five-Year  (1993  Unabated)"  noise 
exposure  map. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Pensacola 
Regional  Airport  Noise  Compatibility 

Program  is  July  23. 1991. 

FOR  FURTHER  INFOflMATtON  CONTACT. 

Pablo  C.  Auffant.  ^.E.,  Federal  Aviation 
Administration  Onando  Airports 
District  Office.  9677  Tradeport  Drive, 
suite  130.  Orlando.  Florida  32827-5397, 
(407)  648-6583.  Documents  reflecting  this 
FAA  action  may  b^  reviewed  at  this 
same  location. 

SUPPLEMENTARY  IHFORHUTION:  This 
notice  announces  ^at  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Pro-am  for  Pensacola 
Regional  Airport,  effective  July  23, 1991. 

Under  section  l(H(a)  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979,  (hereinafter  referred  to 
as  "the  Act")  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  program  which  sets 
forth  the  measured  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  t^e  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  program  to  be  developed  in 
consultation  with  Interested  and 
affected  parties  including  local 


communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
ISO  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgement  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  Hie  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
ISO: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
type  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government: 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitation  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  Section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptabiUty  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  of  the  request  may 
require  an  environmental  assessment  of 
the  proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 


ftnancially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
F/U\.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office,  Orlando,  Florida. 

The  City  of  Pensacola  submitted  to 
the  FAA  on  May  10, 1990,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study.  The 
Pensacola  Regional  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  January  25, 
1991  and  notice  of  this  determination 
was  published  in  the  Federal  Register. 

The  FAA  also  announces  that 
effective  July  23, 1991,  the  "Five-Year 
(1993  Abated)"  noise  exposure  map 
submitted  by  the  City  of  Pensacola 
under  part  ISO  is  in  compUance  with  the 
applicable  requirements.  The  map 
substitutes  the  previously  submitted 
"Five- Year  (1993  Unabated)"  noise 
exposure  map. 

The  Pensacola  Regional  Airport  study 
contains  a  proposed  Noise  Compatibility 
Program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  &e  date  of  study  completion  to/or 
beyond  the  year  1992.  It  was  requested 
FAA  evaluate  and  approve  this  material 
as  a  Noise  Compability  Program,  as 
described  in  section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  January  25, 1991.  and  was 
required  by  a  provison  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days.  Failure  to  approve  or 
disapprove  such  program  within  the  180- 
day  period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
then  (10)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
July  23. 1991. 

"The  approval  action  was  for  the 
following  program  elements: 


Menur* 


NA-1 
NA-2 

NA-3 


Ducrjplion 


Runway  Uw  ProgrMH.  This  attwnativ*  woutd  Mtablish  Ruw«y  7  ••  lh«  prrtfnti«l  rumvay  «or  departing  air  carriar  aircfan. 

Appro*ad.  wJbiKi  to  FAA  i«iprov^  of  tha  raviaad  To«»ar  Ordar.  FmaJ  twmnv  usa  •«  ilwaya  ba  at  tha  diaeratton  o«  Iha  pitol-iiv 


Imptanwit  Thruai  Cu-t>ack  Procadura.  Win  raquira  that  air  carriar  aircraft  Imptamanl  tha  thrust  cut^bad*  pncmkn  daacrlbad  In  FAA  Adviaory 

CircUSr  B1-63  tar  ifl  daparluraa  on  Runways  2S  and  34. 
FAA  Acion:  Approvad.  sub^act  to  tha  diacration  cH  tha  pitol-in-command. 
Plant  V«Ba(ali<w  Bantar . 


NCP 
Pagaa 
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DMCf^tion 


NCP 


LU-1 

LU-2 
LU-9 
UM 


FAA  Acton:  Appravad.  Tht  ipQnMr  propo— ■  to  bwM  a  S.OOO  4ool-«ong,  50  foot-wM*  v«getatiM  noiM  banter  to  raduo*  noiaa  by  10-dBA. 
Ftoviaw  o(  Iha  Haratura  on  noiaa  attanuatton  Indteataa  ttwt  ttw  amount  o«  v«getalt«»)nducad  noisa  raductton  variaa  ««h  tha  Iraquancy  o( 
ma  noiaa  and  Iha  dantity,  arrangamant  and  tpaolaa  oowpilalwQ  Via  vagalallva  aoraan;  theriora.  tha  alfacSwanaaa  o(  ttia  SO  tooi-wtda 
bantar  to  pnwtda  «w  axpactod  1(M8A  raductton  dapanda  upon  Ita  daaign  and  maintananca  Noise  barrtart  ihouU  prowtda  al  laaal  a  S- 
dBA  ik^t»  aMM  notoa  radudtan  at  ttia  naaraat  non<onnpatMe  land  usa.  Any  tandscapa/partt  daoatopmant  anhanoamant  bayond  «w 
naad  to  acNawa  noiaa  raducHon  ta  not  Indudad  In  Ma  approval  atnca  tt  would  not  be  relaiad  to  noiaa  abatemanL 

Raatrtct  Maintananca  Runupa.  Thia  maaaura  «■  prohM  norvawargancy  angina  maiMananoa  n«iupa  tor  ganaial  aviaton  between  the  hours 
of  6  p.m.  and  9  am.  during  waaitdays  and  24  houra  on  waaitanda  whan  ganaaal  awiallon  walntonanoa  tacMaa  ara  ralocatad  to  the  east 
aida  or  vta  aapon,  pwcing  viani  ooser  to  restoenoai  araaa 

faM  <4caiarr  Approwad. 

Continua  Noiaa  Corr^iainl  Prooaduraa.  Recordtog  ol  noiaa  conyialnta  «■  assist  management  in  determining  the  aWsefcsnsaa  t*  the  noise 
abatamani  procaduraa. 

FA4 /Icaiort- Approved. 

Umd  Uaa  AcOona  (Ui) 

Revise  Qty  and  County  Airport  Zoning.  TNs  measure  wV:  Change  the  City  and  County  height  zoning;  reduce  the  aRowabta  density  of 

residential  development  within  the  Airport  Transition  Zone;  and  revtoe  Vw  CHy's  Airport  Impact  District  Zones. 
FAA  Aetoit  Approved,  except  tar  the  height  zoning  ponton  of  this  maaaura.  Diaapprowal  of  the  height  zonino  provieion  ia  Imilad  to  part  ISO 

and  should  In  no  «ny  be  conalrued  aa  a  detonnnalion  on  tha  potaniai  banefHa  hei(^  constraints  provide  for  enhancing  aviatwn  safely 

outoide  Vte  pert  ISO  pjamiin)  pnvfn 
Acquta  Land.  This  measure  provides  for  acquisilion  In  (aa  of  parceta  of  \tni  locaied  within  the  Airport's  70-ONL  noise  contour,  witich  ad|oina 

airport  property,  and  that  would  not  result  in  tha  dMaion  or  dtanipllon  of  an  establshad  community. 
FAA  Action  Apporoved.  Federal  funding  for  relocaAon  aaalstanoa  and  payment  coeta  would  be  aubiact  to  49  CFR  part  24. 
Acqi*a  Avigation  Easements.  This  measure  providaa  tar  «w  aeijuiaMiuri  of  avigalion  easements  on  residential  dwellings  located  within  tha 

70-ONL  noiaa  contour. 
FAA  ActOK  Approved 
Raviaa  Qty  and  County  BMk)Q  Coda.  Thia  action  would  ensure  that  future  dwellings  located  within  ttw  airport'a  noiaa  zonae  have  proper 

aourxl  msulatiorL 
FAA  Action:  Approved. 


New  noise  contours  should  be  prepared  when  tha  Airporfs  commercial  airerafl  fleet  mix  raachea  50%  stage  III  aircrafL 
fM4 /Miorr  Approved. 


92 
92-93 

93 

109 

110 

94 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  July  23, 1991. 
The  Record  of  Approval  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal  are 
available  for  review  at  the  FAA  of&ce 
listed  above  and  at  the  administrative 
office  of  the  Pensacola  Regional  Airport. 

Issued  in  Orlando,  Florida,  on  August  9, 
1991. 

Jamea  E.  SbenMid, 

Manager,  Orlando  Airports  District  Office. 
[FR  Doc.  91-22051  Filed  9-12-91;  M5  am] 
MLLMO  con  aaw-is-M 


DEPARTMENT  OF  THE  TREASURY 

Pul)llc  Information  Coilaction 
Requirements  Sut>mitted  to  0MB  for 
Review 

September  9, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-611.  Copies  of  the 
sobmissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  l>e 
addressed  to  die  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  IRS  Form  1040-TEL 

Type  of  Review:  New  collection. 

Title:  TeleFile  Income  Tax  Return  for 
Single  Filers  With  No  Dependents. 

Description:  State  of  Ohio  1040EZ  filers 
will  have  the  option  of  filing  Form 
1040-TEL„  in  which  they  will  enter 
their  tax  information  on  a  Touch-Tone 
telephone.  IRS  will  use  the 
information  collected  to  figure  the 
filer's  tax  and  refimd  or  balance  due. 

Respondents:  Individuals  or  households. 

Estimoted  Number  of  Respondents/ 
Recordkeepers:  300,000. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeping: 
Recordkeeping  7  minutes 
Learning  about  the  law  or  the  form  6 

minutes 
Preparing  the  form  16  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS  20  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  185,870  hotvs. 

Clearance  O^icer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
386-6880.  Office  of  Management  and 


Budget  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lois  K.  HoOuid, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-220S9  Filed  »-12-«l;  8:45  am] 


Departmental  Offices 

Privacy  Act  of  1974,  System  of 
Records 

agency:  Departmental  Offices. 
Department  of  the  Treasury. 

action:  Notice  of  alteration  to  a  Privacy 
Act  System  of  Records, 

summary:  The  Department  of  the 
Treasury,  Departmental  Offices,  is 
amending  the  Privacy  Act  notice  for  a 
system  of  records  previously  published 
under  the  system  name  of  Treasury 
Payroll  Information  System  (TPIS).  TPIS 
embraces  two  separate  components,  a 
personnel  records  system  [Personnel 
Management  Information 
Telecommunications  Systems 
(PERMITS)  application),  and  a  payroll 
component  (TPIS)  application.  This 
revision  reflects  the  Department's 
decision  to  shift  personnel  and  payroll 
processing  from  TPIS  to  the  Treasury 
Integrated  Management  Information 
System  (TIMIS). 
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DATES:  Comments  must  be  received  no 
later  than  October  15, 1991.  The 
proposed  alteration  will  be  effective 
Noveml)er  12, 1991  j  unless  comments  are 
received  which  woiild  result  in  a 
contrary  determinajtion. 
ADDRESSES:  Comments  may  be  sent  to 
Thomas  P.  O'Malley,  Director, 
Management  Progrims  Directorate.  1500 
Pennsylvania  Avenue,  NW.,  Treasury 
Annex  Building,  roam  6100-Annex, 
Washington,  DC  20p0. 

FOR  FURTHER  INFOIfMATION  CONTACT: 

Thomas  P.  O'Mallev.  Director, 
Management  Progrims  Directorate.  (202) 
566-2586.  ' 

SUPPLEMENTARY  INFORMATION:  This 
shift  of  all  personnel  and  payroll  records 
onto  the  altered  syftem.  renamed  the 
Treasury  Integrate^  Management 
Information  Systeni  (TIMIS),  is  expected 
to  take  3  years.  All  other  systems  will 
stay  in  existence  ui  itil  such  time  as  their 
functions  are  fully  i  ibsorbed  into  TIMIS. 
Once  this  occurs,  tl  e  existing  historical 
data  will  be  archivi  (d,  as  required,  on 
magnetic  tape  for  tl  le  required  6-year 
retention  period. 

There  are  three  basic  components  to 
the  existing  Treasu  y  payroll  and 
personnel  systems  which  are  being 
phased-out:  (1)  A  Treasury  personnel 
component.  Personnel  Management 
Information  Teleco  nmunications 
System  (PERMITS);  (2)  a  Treasury 
payroll  components  Treasury  Payroll 
Information  Systenj  (TPIS);  and,  (3)  an 
Internal  Revenue  Service  payroll 
component.  The  files  consist  of  payroll 
records,  personnel  records,  and  time  and 
attendance  records! 

The  Treasury  Integrated  Management 
System  (TIMIS)  shares  like  records  in  a 
single  database  coiitaining  both 
personnel  and  paynoU  information. 

Treasury's  Acqupition  Career  (TRAC) 
system  is  being  delated  from  the  system 
notice  since  it  is  noj  longer  in  use. 

The  altered  systdm  of  records  notice 
is  published  in  its  e  ntirety  below. 

Dated:  September  4  1991- 
David  M.  Nununy. 

Acting  Assistant  Secretary  (Management). 

Treasury/DO  .002 

SYSTEM  NAMC 

Treasury  Integrated  Management 
Information  Systeni  (TIMIS). 

SYSTEM  LOCATKM: 

The  system  mani  igement  staff  of 
TIMIS  is  located  at  1500  Pennsylvania 
Ave.,  NW.,  Treasuiy  Annex  Building, 
room  415;}-Annex.  Washington,  DC 
20220.  The  TIMIS  processing  site  is 
located  at  the  Unitdd  States  Department 
of  Agriculture  Natii  >nal  Finance  Center, 


IMI 


13800  Old  Gentilly  Road,  New  Orleans, 
LA  70160. 

catcoories  of  indiviouats  covered  sy  the 
system: 

Current  and  historical  payroll/ 
personnel  data  of  employees  of  all 
Treasury  bureaus  and  organizations. 
Certain  non-Treasury  agencies,  which 
receive  payroll  personnel  services  from 
Treasury  under  cross-servicing 
agreements,  will  be  moving  to  a  system 
of  their  choice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  contained  in  the  records 
of  the  existing  systems  and  the  new 
TIMIS  system  include  such  data  as: 

(1)  Employee  identiflcation  and  status 
data  such  as  name,  social  security 
number,  date  of  birth,  sex,  race  and 
national  origin  designator,  awards 
received,  suggestions,  work  schedule, 
type  of  appointment,  education,  training 
courses  attended,  veterans  preference, 
and  military  service. 

(2)  Employment  data  such  as  service 
computation  for  leave,  date 
probationary  period  began,  date  of 
performance  rating,  and  date  of  within- 
grade  increases. 

(3)  Position  and  pay  data  such  as 
position  identiHcation  number,  pay  plan, 
step,  salary  and  pay  basis,  occupational 
series,  organization  location,  and 
accounting  classification  codes. 

(4)  Payroll  data  such  as  earnings 
(overtime  and  night  differential), 
deductions  (Federal,  state  and  local 
taxes,  bonds  and  allotments),  and  time 
and  attendance  data. 

(5)  Employee  retirement  and  Thrift 
Savings  Plan  data. 

(6)  Tables  of  data  for  editing, 
reporting  and  processing  personnel  and 
pay  actions.  These  include  nature  of 
action  codes,  civil  service  authority 
codes,  standard  remarks,  signature 
block  table,  position  title  table,  flnancial 
organization  table,  and  salary  tables. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE      ' 
SYSTEM: 

The  Office  of  Personnel  Management 
Manual,  50  U.S.C.  app.  1705-1707;  31 
U.S.C.  and  Departmental  Circular  145 
and  830.  The  Department  of  the 
Treasury  Fiscal  Requirements  Manual;  5 
U.S.C.  301;  FPM  Letter  29&-10.  Office  of 
Personnel  Management;  Federal 
Personnel  Manual  (chapter  713 
subchapter  3A). 

FURPOSE(S): 

The  purposes  of  the  system  include, 
but  are  not  limited  to:  (1)  Maintaining 
current  and  historical  payroll  records 
which  are  used  to  compute  and  audit 
pay  entitlement;  to  record  history  of  pay 
transactions;  to  record  deductions,  leave 


accrued  and  taken,  bonds  due  and 
issued,  taxes  paid;  maintaining  and 
distributing  Leave  and  Earnings 
statements;  commence  and  terminate 
allotments;  answer  inquiries  and 
process  claims,  and  (2)  maintaining 
current  and  historical  personnel  records 
and  preparing  individual  administrative 
transactions  relating  to  education  and 
training,  classification;  assignment; 
career  development;  evaluation; 
promotion,  compensation,  separation 
and  retirement;  making  decisions  on  the 
rights,  benefits,  entitlements  and  the 
utilization  of  individuals;  providing  a 
data  source  for  the  production  of 
reports,  statistical  surveys,  rosters, 
documentation,  and  studies  required  for 
the  orderly  personnel  administration 
within  Treasury. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCUMNNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

These  records  and  information  in 
these  records  may  be  used  to: 

(1)  Furnish  data  to  the  Department  of 
Agriculture.  National  Finance  Center 
(which  provides  payroll/personnel 
processing  services  for  TIMIS  under  a 
cross-servicing  agreement)  affecting  the 
conversion  of  Treasury  employee 
payroll  and  personnel  processing 
services  to  TIMIS;  the  issuance  of 
paychecks  to  employees  and 
distribution  of  wages;  and  the 
distribution  of  allotments  and 
deductions  to  financial  and  other 
institutions,  some  through  electronic 
fimds  transfer. 

(2)  Furnish  the  Internal  Revenue 
Service  and  other  jurisdictions  which 
are  authorized  to  tax  the  employee's 
compensation  with  wage  and  tax 
information  in  accordance  with  a 
withholding  agreement  with  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516.  5217.  and  5520.  for  the 
purpose  of  furnishing  employees  with 
Forms  W-2  which  report  such  tax 
distributions. 

(3)  Provide  records  to  the  Office  of 
Personnel  Management.  Merit  Systems 
Protection  Board.  Equal  Employment 
Opportunity  Commission,  and  General 
Accounting  Office  for  the  purpose  of 
properly  administering  Federal 
personnel  systems  or  other  agencies' 
systems  in  accordance  with  applicable 
laws.  Executive  Orders,  and  regulations. 

(4)  Furnish  another  Federal  agency 
information  to  effect  interagency  salary 
or  administrative  offset,  except  that 
addresses  obtained  from  the  Internal 
Revenue  Service  shall  not  be  disclosed 
to  other  agencies;  to  furnish  a  consumer 
reporting  agency  information  to  obtain 
commercial  credit  reports;  and  to  furnish 
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a  debt  collection  agency  information  for 
debt  collection  services.  Current  mailing 
addresses  acquired  from  the  Internal 
Revenue  Service  are  routinely  released 
to  consumer  reporting  agencies  to  obtain 
credit  reports  and  to  debt  collection 
agencies  for  collection  services. 

(5)  Disclose  information  to  a  Federal, 
State,  local  or  foreign  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  Information  or 
other  pertinent  information  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  beneHt. 

(6)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation  or  settlement 
negotiations  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
a  proceeding,  or  in  connection  with 
criminal  law  proceedings. 

(7)  Disclose  informaton  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  a^vements. 

(8)  Provide  information  to  a    ' 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

(9)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relates 
to  civil  and  criminal  proceedings. 

(10)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(11)  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978.  5  U.S.C.  7111  and 
7114. 

(12)  Provide  wage  and  separation 
information  to  another  agency,  such  as 
the  Department  of  Labor  or  Social 
Security  Administration,  as  required  by 
law  for  payroll  purposes. 

(13)  Provide  information  to  a  Federal, 
State,  or  local  agency  so  that  the  agency 
may  adjudicate  an  individual's 
eligibility  for  a  benefit,  such  as  a  state 
employment  compensation  board, 
housing  administration  agency  and 
Social  Security  Administration. 

(14)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
Investigating  or  prosecuting  the 
violation  of,  or  for  implementing  a 
statute,  regulation,  order,  or  license, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 


potential  violation  of  civil,  or  criminal 
law  or  regulation. 

(15)  Disclose  information  about 
particular  Treasury  employees  to 
requesting  agencies  or  non-Federal 
entities  under  approved  computer 
matching  efforts,  limited  to  only  those 
data  elements  considered  relevant  to 
making  a  determination  of  eligibility 
under  particular  benefit  programs 
administered  by  those  agencies  or 
entities  or  by  the  Department  of  the 
Treasury  or  any  constituent  unit  of  the 
Department,  to  improve  program 
integrity,  and  to  collect  debts  and  other 
monies  owed  under  those  programs  (i.e., 
matching  for  delinquent  loans  or  other 
indebtedness  to  the  government). 

MSCUMUiw  TO  CONSUMCN  REPdrrwia 
AomctEt: 

Disclosures  may  be  made  pursuant  to 
5  U.S.C.  552a(b)(12)  and  section  3  of  the 
Debt  Collection  Act  of  1982;  debt 
information  concerning  a  government 
claim  against  an  individual  is  also 
furnished,  in  accordance  with  5  U.S.C. 
552a(b)(12)  and  section  3  of  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365), 
to  consumer  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt  Disclosures  may  be  made  to  a 
consumer  reporting  agency  as  defined  in 
the  Fair  Credit  Reporting  Act,  15  U.SC 
1681a(f)  or  the  Federal  Claims  Collection 
Act  of  1966,  31  U.S.C.  701(a)(3). 

rOUOES  AND  PfUCnCCt  FOM  CTOIIINO, 

RFrmcvmo,  acccssino,  retainino,  and 

DtSPOSmO  OP  RECOmM  IN  THt  SVSTCM: 
STOfMOC: 

Magnetic  media,  microfiche,  and  hard 
copy.  Disbursement  records  are  stored 
at  the  Federal  Records  Center. 

RcnnevABiuTY: 

Records  are  retrieved  generally  by 
social  security  number,  position 
identification  number  within  a  bureau 
and  region,  or  employee  name. 
Secondary  identifiers  are  used  to  assure 
accuracy  of  data  accessed,  such  as 
master  record  number  or  date  of  birth. 

•APEOUAROS: 

Entrance  to  data  centers  and  support 
organization  offices  are  restricted  to 
those  employees  whose  work  requires 
them  to  be  there  for  the  system  to 
operate.  Identiflcation  (ID)  cards  are 
verified  to  ensure  that  only  authorized 
personnel  are  present.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols  which  are 
periodically  changed.  Reports  produced 
from  the  remote  printers  are  in  the 
custody  of  personnel  and  financial 
management  officers  and  are  subject  to 


the  same  privacy  controls  as  other 
documents  of  like  sensitivity. 

RCTEimON  AND  DIMOtAL: 

The  current  payroll  and  personnel 
system  and  the  Treasury  Integrated 
Management  Information  System 
(TIMIS]  master  files  are  kept  on 
magnetic  media.  Information  rendered 
to  hard  copy  in  the  form  of  reports  and 
payroll  information  documentation  is 
also  retained  in  automated  magnetic 
format.  Employee  records  are  retained 
in  automated  form  for  as  long  as  the 
employee  is  active  on  the  system 
(separated  employee  records  are 
maintained  in  an  "inactive"  status). 
Files  are  purged  in  accordance  with 
Treasury  Directives  Manual  TD  25-02, 
"Records  Disposition  Management 
Program." 

tVSTEM  MANAOEM<S)  AND  ADOWW; 

Director,  Treasury  Integrated 
Management  Information  System 
(System  Manager  for  TIMIS).  1500 
Pennsylvania  Avenue,  NW.,  Treasury 
Annex  Building,  room  4153-Annex, 
Washington.  DC  20220. 

NOTmCATION  MOCfOUIIE: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system,  or  to 
gain  access  to  records  maintained  in  the 
system,  must  submit  a  written  request 
containing  the  following  elements:  (1) 
Identification  of  the  record  system:  (2) 
identification  of  the  category  and  types 
of  records  sought:  and  (3)  at  least  two 
items  of  secondary  identification  (e.g. 
employee  name  and  date  of  birth, 
employee  identification  number,  date  of 
employment  or  similar  information).  The 
individual's  identity  must  be  verified  by 
one  other  identifier,  such  as  a  photocopy 
of  a  driver's  license  or  other  official 
document  bearing  the  individual's 
signature.  Alternatively,  a  notarized 
statement  may  be  provided.  Address 
inquiries  to  Assistant  Director, 
Disclosure  Services,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  room  1054-MT,  Washington,  DC 
20220. 

RECORO  ACCESS  PROCEDURES: 

See  notification  procedures  above. 

CONTESTWO  RECORD  procedures: 

See  notification  procedures  above. 

RECORD  SOURCE  CATEOORIES: 

The  information  contained  in  these 
records  is  provided  by  or  verified  by  the 
subject  of  the  record,  supervisors,  and 
non-Federal  sources  such  as  private 
employers. 
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MOVttlOMS  or  TMl  Adr. 

None. 
[FR  Doc.  91-22058  File  i  9-12-91: 8:45  am) 

aNXJNQ  COOC  4«10-1S-M 


== 


DEPARTMENT  OF 
AFFAIRS 


7ETERANS 


Advisory  Committee  on  Cemeteries 
and  Memotials;  I 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorised  by  38  U.S.C.  1001. 
will  be  held  at  TechWorid  Plaza,  801 1 
Street.  Washington,  DC  20420  in  room 
llOS  on  October  8  £|id  9. 1991. 

The  sessions  will  begin  at  9  a.m.  eadi 
day  to  conduct  rout  ne  business.  The 
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meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  which  is  about  40 
persons.  Those  wishing  to  attend  should 
contact  Mr.  Terry  Glaser.  Special 
Assistant  to  the  Director,  National 
Cemetery  System,  [phone  (202)  535- 
7819]  not  later  than  12  noon,  e.s.t 
September  17. 1991. 

Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director, 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue,  NW..  Washington.  DC 
20420.  In  any  such  letters,  the  writers 
must  fully  identify  themselves  and  state 
the  organization  or  association  or 
person  they  represent  Alao,  to  the 
extent  practicable,  letters  should 
indicate  the  subject  matter  they  want  to 
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discuss.  Oral  presentations  should  be 
limited  to  10  minutes  in  duration.  Those 
wishing  to  Tile  written  statements  to  be 
submitted  to  the  Committee  must  also 
mail,  or  otherwise  deliver,  them  to  the 
Director,  National  Cemetery  System. 
Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  Director, 
National  Cemetery  System  by  12  noon 
est  September  17. 1991.  Oral  statements 
will  be  heard  only  between  1:30  p.m. 
and  2  p.m.  October  8th.  1991. 

Dated:  August  29. 1991. 

By  Direction  of  the  Secretary: 
Diane  H.  Landis, 
Committee  Management  Officer. 
[FR  Doc.  91-22045  FUed  9-12-91: 8:45  am| 
saiMQ  OOOC  S3»-01-« 


'■■  i  K 


46665 


Sunshine  Act  Meetings 


FwlenJ  Register 
Vol  56,  No.  178 

Friday,  September  13,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  mSURANCE 
C0RP0IUT10N 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e](2)  of  the  "Govenunent  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  3:28  p.m.  on  Tuesday. 
September  10, 1991,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Director  C.C.  Hope,  Jr. 
(Appointive),  seconded  by  Vice 
Chairman  Aiidrew  C.  Hove,  Jr., 
concurred  in  by  Steven  R.  Steinbrink, 
acting  in  the  place  and  stead  of  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  Jonathan  L  Fiechter,  acting 
in  the  place  and  stead  of  Director  T. 
Timothy  Ryan,  Jr,  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman,  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public  of  the  following  matter: 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidation  agent  of  those 
assets: 

Case  No.  47,721 
The  National  Bank  of  Washington, 
Washington.  DC. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(2),  (c)(4),  (c)(6).  (c)(9)(B).  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(2).  (c)(4).  (c)(6). 
(c)(9)(B).  and  (c)(10)). 

Dated:  September  11, 1991. 
Federal  Deposit  Insurance  Corporation. 

Robert  E.  FeMman, 
Deputy  Executive  Secretary. 

[n  Doc.  91-22186  Filed  »-^-dl;  1:46  pjn.} 
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FEDERAL  DEPOSIT  INSURAMCC 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:06  p.m.  on  Tuesday. 
September  10, 1991,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Director  C.C.  Hope.  Jr. 
(Appointive),  seconded  by  Vice 
Chairman  Ajidrew  C  Hove,  Jr.. 
concurred  in  by  Steven  R.  Steinbrink, 
acting  in  the  place  and  stead  of  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency).  Jonathan  L  Fiechter.  acting 
in  the  place  and  stead  of  Director  T. 
Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman,  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver. 
Uquldator,  or  liquidating  agent  of  those 
assets: 
Case  No.  47.743 

Policy  for  the  Sale  of  Large  Asset  Pools  on 
Term 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  September  11. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  B.  Feidman, 
Deputy  Executive  Secretary. 
[PR  Doc.  91-22186  Hied  9-11-01;  1:46  pm] 
MLUNO  OOOC  •n4-St-ll 

FEDERAL  HOUSINO  FINANCE  BOARD 


I  AND  date:  9:00  a.m.-10:00  a.m. 
Friday.  September  20. 1991. 
place:  Board  Room.  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street  NW.,  Washington.  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  THE  PUBLIC  The 
Board  will  consider  the  following: 

1.  Monthly  Reports 
A.  Appproval  of  Board  Minutes 
E  District  Bank  Directorate 
C  Housing  Finance  Directorate 


PORTIONS  CLOSED  TO  THE  PUBUC  The 
Board  will  consider  the  following: 

1.  Legislative/Strategic  Discussion 

2.  Examination  Reports 

3.  Review  of  1992  Budget  Projections 

4.  Membership  Correspondence  Services 
Study 

5.  Office  of  Finance  Update 

6.  Review  of  Preliminary  Staff 
Recommendations  for  FHLBank  Presidents' 
Compensation 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552  (c)(2),  (2), 
(8),  (g)(A)  and  (9)(B)  of  title  5  of  the 
United  States  Code.  5  U.S.C  552b  (c)(2J, 
(8).  (9)(A)  and  {9){B). 

CONTACT  PERSON  FOR  MORE 
information:  Elaine  Baker,  Executive 
Secretary  to  the  Board,  (202)  408-2837. 

|.  Stephen  BritL 

Executive  Director 

(FR  Doc  91-22245  Filed  »-ll-91;  3:25  pmj 
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UA  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  September  19, 1991,  9:00 
ajn.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building. 
844  North  Rush  Street,  Chicago,  Illinois, 
60611.  Hie  agenda  for  this  meeting 
follows: 

(1)  Chief  Executive  Officer's  Performance 
Appraisal. 

(2)  RRB  Awards  Program. 

(3)  Sustained  Superior  Performance  Award, 
etc.  (Delegation  of  Authority  to  the  Inspector 
General). 

(4)  Board  Order  76-4.  Travel 

(5)  Proposed  Legislative  Changes. 

(6)  ZIP +4  Software. 

(7)  Backlog  Review  Task  Force  Report 

(8)  Compromise  on  Section  2(0  and  12(o) 
Debts — Union  Pacific  Railroad. 

(9)  RRB  Medicare  Part  B  Contract 
Competitive  Process. 

(10)  Regulations— ParU  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  Insurance 
Act 

(11)  Regulations— Part  203,  Employees 
Under  the  Act 

(12)  Regulations— Parts  209,  211  and  345. 
Railroad  Employers  Reports  and 
Responsibilities:  Creditable  Railroad 
Compensation:  Employers'  Contributions  and 
Contribution  Reports. 

(13)  RegulaUons— Part  229,  Sodal  Security 
Overall  Minimum. 
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(14)  Regulations — I%rt  23a  Reduction  and 
Non-Payment  of  Annuities  by  Reason  of 
Woric 


imtiii 
tiiig 


The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beat^ce  Ezerski. 
Secretary  to  the  BoCu^d.  COM  No.  312- 
751-492a  FTS  No.  J86-4920. 

Dated:  Septemt>er  ip,  1991. 
Baatrio  Ennki. 
Secretary  to  the  Boon'. 
(FR  Doa  91-22242  Fill  d  9-11-91:  3:15  pm] 
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Vol.  56,  No.  178 

Friday,  September  13,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM92-1-103-000] 

Moraine  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

Correction 

In  notice  document  91-21201 
appearing  on  page  43918,  in  the  issue  of 
Thursday.  September  5, 1991,  in  the  third 
column,  in  the  first  hne,  the  "Docket 
No."  should  read  as  set  forth  above. 

BRXMO  COOC  1S0641-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  172  and  173 

[Docket  No.  8SF-0176] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption; 
Dimettiyidialkylammonlum  Ctilorlde 

Correction 

In  rule  document  91-20706  beginning 
on  page  42685  in  the  issue  of  Thursday, 


August  29, 1991  make  the  following 
correction: 

On  page  42686.  in  the  first  column,  in 
the  first  full  paragraph,  in  the  third  line 
"section"  should  read  "action". 

MUMQ  CODE  150MI1-O 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[ID  020-01-421M1;l-27741] 

Realty  Action;  Recreation  and  PuliOc 
Purposes  (R&PP)  Act  Classification; 
Idaho 

Correction 

In  notice  document  91-20322 
appearing  on  page  42065  in  the  issue  of 
Monday,  August,  26, 1991,  make  the 
following  correction: 

On  the  same  page,  the  second  column, 
in  the  land  description,  in  "Sec.  33:"  "Lot 
E."  should  read  "Lot  3.". 

MLUNQ  COOC  1S0M1-D 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parte  Na  246  (Sub.-No.  9)1 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
with  Licensing  and  Related  Services- 
1991  Update 

Correction 

In  rule  document  91-20533  beginning 
on  page  42236  in  the  issue  of  Tuesday, 
August  27, 1991,  make  the  following 
correction: 


91002.2    [Corrtcttd) 

On  page  42238,  in  the  table,  in  the 
second  column,  in  S  1002.2(f)  Part  VII 
(62)(ii),  in  the  first  line  "others"  should 
read  "other". 

MUMQ  COOC  in»4i« 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12  CFR  Part  19 

[Docket  Na  Ol-Ol 

Uniform  Rules  of  Practice  and 
Procedure 

Correction 

In  rule  document  91-18864  beginning 
on  page  38024  in  the  issue  of  Friday, 
August  9, 1991,  make  the  following 
correction: 

{19.197    [CorrMted] 

On  page  38045,  in  the  2d  column,  in 
the  2d  paragraph,  in  S  19.197(c],  in  the 
13th  line  "{  19.99"  should  read 
"5 19.199". 

BIUJNQ  COOC  1tOS41-0 
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Part  II 


Department  of 
Education 

34  CFR  Part  222 

Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitable  Free  Public  Education;  Proposed 
Rule 
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DEPARTMENT  Ot  EDUCATION 

34  CFR  Part  222 
RIN  1810-AA20 

Assistance  for  Local  Educational 
Agencies  In  Areat  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitat>le  Free  PutHIc  Education 

agency:  Department  of  Education. 
ACnOM:  Notice  of  proposed  rulemaking. 

summary:  The  D^artment  proposes  to 
amend  the  regulations  governing  section 
2  of  Public  Law  8ll-874,  the  Impact  Aid 
maintenance  and  operations  assistance 
program  law.  The$e  proposed 
regulations  would  implement  an 
amendment  made  to  Public  Law  81-874 
by  section  722(a)  (if  the  Excellence  in 
Mathematics.  Science  and  Engineering 
Education  Act  of  1990.  Public  Law  101- 
589.  which  added  section  2(f)  to  Public 
Law  81-874.  This  statutory  amendment, 
and  the  proposed  regulations,  may  affect 
the  amounts  of  payments  for  applicant 
school  districts  uiJder  section  2  of  Public 
Law  81-874. 

DATES:  Commenta  must  be  received  on 
or  before  December  12. 1991. 
ADDRESSES:  All  cQmments  concerning 
these  proposed  reiulations  should  be 
addressed  to  Mr.  Charles  Hansen. 
Director.  Impact  Aid  Program.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  rooti  2077,  Washington. 
DC  20202-6272. 

fOR  FURTHER  INFOMMATWN  CONTACT: 
Mr.  Charles  Hansen.  Telephone:  (202) 
401-3637.  Deaf  an<l  hearing  impaired 
individuals  may  c|ill  (202)  401-3637. 
Deaf  and  hearing  Impaired  individuals 
may  call  the  Fedefal  Dual  Party  Relay 
Service  at  1-800-0^7-8339  (in  the 
Washington,  DC  airea  code,  telephone 
708-^00]  betweea  8  a.m.  and  7  p.in.. 
Eastern  time.        I 

SUPPLEMENTARY  INFORMATION:  Public 

Law  81-874.  as  amended.  20  U.S.C.  236 
through  241-1  andl242  through  244. 
known  as  the  Impact  Aid  maintenance 
and  operations  assistance  program  law, 
authorizes  payments  to  local 
educational  agendes  (LEAs)  that  are 
Hnancially  burdened  by  a  reduced  local 
real  property  tax  ^ase  resulting  firom  the 
Federal  acquisition  of  real  property  or 
by  an  increased  student  population  due 
to  Federal  activities.  Section  2  of  the  law 
addresses  the  first  type  of  burden  and 
authorizes  payments  to  certain  LEAs 
that  experience  fiiiancial  burdens  due  to 
the  Federal  acquisition,  generally  since 
1938,  of  real  property  within  the  school 
districts.  These  pc  yments  supplement 


JMI 


local  revenues  and  assist  the  LEAs  in 
meeting  their  maintenance  and 
operations  costs.  Regulations  governing 
the  Impact  Aid  maintenance  and 
operations  assistance  program  are  found 
at  34  CFR  part  222. 

On  November  11. 1990,  the  President 
signed  into  law  the  Excellence  in 
Mathematics,  Science  and  Engineering 
Education  Act  of  1990,  Pubhc  Law  101- 
589.  Section  722(a)  of  Public  Law  101- 
589.  which  adds  paragraph  (0  to  section 
2  of  Public  Law  81-874,  creates  an 
exception  to  one  of  the  general  section  2 
eligibility  requirements.  Under  that 
general  eligibility  requirement  (section 
2(a)(1)(C)  of  Pubhc  Uw  81-874),  the 
United  States  must  have  acquired,  in  the 
aggregate,  at  least  10  percent  of  the  total 
assessed  value  of  real  property  within  a 
school  district  since  1938  for  the  district 
to  qualify  for  section  2  assistance.  New 
section  2(f)  permits  a  school  district  to 
meet  this  10  percent  eligibility 
requirement  if  the  school  district  (1)  as 
demonstrated  by  written  evidence  from 
the  United  States  Forest  Service, 
satisfactory  to  the  Secretary,  contains 
between  50,000  and  55.000  acres  of  land 
that  has  been  acquired  by  the  Forest 
Service  between  1915  and  1990.  and  (2) 
serves  a  county  chartered  by  State  law 
in  1875.  These  proposed  regulations 
would  implement  the  section  2(f) 
exception  to  the  10  percent  eligibility 
requirement  with  respect  to  both  regular 
and  consolidated  LEAs. 

These  proposed  regulations  also 
would  clarify,  for  a  school  district  that 
meets  the  section  2(fl  exception,  which 
real  property  would  be  considered  as 
the  basis  for  the  section  2  eligibility 
determinations  (other  than  the  10 
percent  requirement)  and  entitlement 
calculations.  Such  a  district's  section  2 
eligibility  and  entitlement  would  be 
calculated  based  upon  federally  owned, 
tax-exempt  land  that  was  acquired  by 
the  Forest  Service  between  1915  and 
1990,  in  addition  to  the  traditional 
federally  owned  tax-exempt  section  2 
real  property  acquired  by  the  United 
States  after  1938. 

Described  below  are  changes  that 
would  be  made  through  these  proposed 
regulations  to  SS  222.91.  222.94.  222.95, 
222.96.  222.98.  222.99.  and  222.102  of  the 
regulations  as  a  result  of  newly  added 
section  2(f)  of  Public  Law  81-874.  and  a 
minor  clarifying  change  that  would  be 
made  to  S  222.101  of  the  regulations. 
Other  minor  editorial  and  clarifying 
changes  also  are  made. 

Section  222.91    What  Deflnltions  Apply  to 
th«  Subpart? 

A  new  defmition  of  "eligible  Federal 
property"  is  added  to  clarify  which 
Federal  property  is  used  as  the  basis  for 


section  2  eligibility  and  entitlement 
determinations,  including 
determinations  for  an  LEA  that  qualifies 
under  the  eligibility  exception  contained 
in  new  section  2(f)  of  Public  Law  81-874. 
The  eligibility  and  entitlement  of  a 
section  2(f)  district  would  be  calculated 
based  upon  land  that  was  acquired  by 
the  United  States  Forest  Service 
between  1915  and  1990.  as  well  as  upon 
traditional  section  2  real  property  that 
must  have  been  acquired  after  1938,  This 
is  because  section  2(f)  can  be  read  to 
mean  that  all  section  2  eligibility  and 
entitlement  determinations  for  an  LEA 
qualifying  under  the  section  2(f)  criteria 
should  be  based  upon  the  federally 
acquired  property  described  in  section 
2(f)  [i.e.,  land  acquired  by  the  United 
States  Forest  Service  between  1915  and 
1990),  in  addition  to  any  traditional 
section  2  real  property  that  must  have 
been  acquired  by  the  Federal 
Government  after  1938.  Both  categories 
of  property,  however,  must  still  meet  the 
underlying  requirements  of  the 
definition  of  "Federal  property"  for 
section  2  purposes  as  set  forth  in  S  222.3. 
That  is,  the  property  generally  must  be: 
(1)  Owned  by  the  Federal  Government 
and  (2)  tax-exempt  as  the  result  of 
Federal  law,  agreement,  or  policy. 

The  authority  citation  also  is 
amended.  In  addition,  conforming 
changes  to  incorporate  the  new  term 
"eligible  Federal  property"  are  made  in 
§S  222.94,  222.95,  222.96,  222.98,  222.99, 
and  222.102. 

Section  222.94    What  Criteria  Must  be 
Met  Regarding  Federal  Acquisition  of 
Real  Property  in  a  School  District? 

Paragraph  (a)  is  revised  to  incorporate 
the  new  defmition  of  "eligible  Federal 
property"  in  i  222.91,  and  to  implement 
new  section  2(f).  This  is  because  section 
2(f]  is  an  exception  to  the  general 
eligibility  rule  under  section  2(a)(1)  that 
the  Federal  Government  must  have 
acquired,  since  1938,  an  aggregate 
assessed  value  of  10  percent  or  more  of 
all  real  property  in  the  school  district, 
based  upon  the  assessed  values  of  the 
Federal  property  and  of  all  real  property 
on  the  date  or  dates  of  acquisition  of  the 
Federal  property.  Section  2(f)  provides 
that,  beginning  with  fiscal  year  1991,  a 
school  district  (or  LEA)  meets  the 
eligibility  requirement  under  section 
2(a)(1)(C)  of  Public  Law  81-874  if  the 
school  district  (or  LEA):  (1)  As 
demonstrated  by  written  evidence  from 
the  United  States  Forest  Service, 
satisfactory  to  the  Secretary,  contains 
between  50,000  and  55,000  acres  of  land 
acquired  by  the  Forest  Service  between 
1915  and  1990.  and  (2)  serves  a  county 
chartered  by  State  law  in  1875.  .  . 
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Introductory  language  also  is  added  to 
redesignated  paragraph  (d)  to  clarify 
that  the  records  requirements  of  that 
paragraph  would  not  apply  to  an  LEA 
qualifying  under  the  new  eligibility 
exception.  In  addition,  minor  clarifying 
changes  are  made  in  that  paragraph. 
The  authority  citation  also  is  amended. 

Section  222.101  How  is  an  LEA 's 
Section  2  Need-Based  Entitlement 
Determined? 

Paragraph  (a)  is  amended  by  revising 
the  language  of  the  first  sentence  to 
clarify  that,  in  determining  an  LEA's 
section  2  need-based  entitlement,  the 
Secretary  uses  the  same  estimated 
current  assessed  value  for  the  eligible 
Federal  properfy  that  is  used  in 
determining  the  LEA's  maximum 
entitlement.  This  change  is  made  solely 
for  the  purpose  of  simplification.  In 
addition,  the  second  sentence  of 
paragraph  (a)  is  deleted  as  unnecessary. 

Section  222.102    How  are  Section  2 
Eligibility  and  Entitlement  Determined 
for  an  LEA  Formed  by  Consolidation  of 
School  Districts? 

Paragraph  (b](ii]  is  amended  by 
designating  a  portion  of  the  existing 
language  as  paragraph  (b)(ii)(A]  and 
adding  a  new  paragraph  Cb)(ii)(B),  to 
implement  new  section  2(f)  with  respect 
to  consolidated  LEAs  qualifying  under 
section  2  on  the  basis  of  former  districts. 
This  is  because  section  2(f)  is  an 
exception  to  the  general  eligibility  rule 
under  section  2(a](l]  that  the  Federal 
Government  must  have  acquired,  since 
1933,  an  aggregate  assessed  value  of  10 
percent  or  more  of  all  real  property  in 
the  school  district,  based  upon  the 
assessed  values  of  the  Federal  properfy 
and  of  all  real  property  on  the  date  or 
dates  of  acquisition  of  the  Federal 
property.  If  an  LEA  was  formed  after 
1938  by  consolidation,  under  certain 
circumstances  the  LEA  may  elect  to 
have  its  section  2  eligibility  and 
entitlement  determined  on  the  basis  of 
the  consolidated  district  as  a  whole,  or 
on  the  basis  of  one  or  more  of  the  former 
school  districts  that  meet  the  eligibility 
criteria.  Under  this  change,  a  former 
district  that  does  not  meet  the  general  10 
percent  aggregate  assessed  value 
requirement  in  section  2(a)(1)(C)  would 
qualify  for  section  2  eligibility  if  it  met 
the  requirements  of  the  eligibility 
exception  in  new  section  2(f)  and 
otherwise  is  eligible. 

In  addition,  conforming  and  clarifying 
changes  are  made  in  paragraph  (c) 
regarding  the  calculation  of  the  section  2 
maximum  and  need-based  entitlements 
for  a  consolidated  LEA  qualifying  on  the 
basis  of  one  or  more  former  districts. 
The  authority  citation  also  is  amended. 


Executive  Oidw  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classiHed  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  that  order. 

Regulatory  Hexibillfy  Act  Certification 

The  Department  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  amendments  merely  conform  the 
existing  regulations  to  new  statutory 
requirements  and  make  other  minor 
editorial  and  technical  revisions. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  conmient  period,  in  room 
2077, 400  Maryland  Avenue,  SW.. 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Department 
invites  comments  on  whether  there  may 
be  further  opportunities  to  reduce  any 
regulatory  biutiens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  222 

Education,  Education  of  the 
handicapped.  Elementary  and 
secondary  education.  Federally  affected 
areas.  Grant  programs — education, 
Public  housing.  Reports  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  S4.041,  Impact  Aid— Maintenance 
and  Operationa.) 
Dated:  August  8, 1991. 

David  T.  Keams. 

Deputy  Secretary  of  Education. 

The  Department  amends  part  222  of 
title  34  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  20  U.S.C  236-241-1  and  242-244. 
unlest  otherwise  noted. 

2.  Section  222.91  is  amended  by 
adding,  in  alphabetical  order,  a  new 
definition  of  "Eligible  Federal  property", 
and  revising  the  authority  citation,  to 
read  as  follows: 

(222.91    What  detlnlttone  apply  to  iMe 
•utipwl? 

Eligible  Federal  property. 

The  term  means  section  2  "Federal 
property"  as  defined  in  \  222.3.  that 
meets  the  following  additional 
requirements: 

(1)  For  LEAs  that  are  eligible  under 
the  general  10  percent  requirement  in 
i  222.94(a)(1)  or,  if  based  upon  former 
districU,  in  i  222.102(b)(l)(ii)(A).  only 
Federal  property  that— 

(i)  The  United  States  has  acquired 
since  1938;  and 

(ii)  Was  not  acquired  by  exchange  for 
other  Federal  property  that  the  United 
States  owned  within  the  school  district 
before  1939. 

(2)  For  LEAs  that  are  eligible  under 
the  eligibility  excepUon  in  {  222.94(a)(2) 
or.  if  based  upon  former  districts,  in 

8  222.102{b)(l)(li)(B).  only  Federal 
property  that — 

(i)(A)  The  United  States  has  acquired 
since  1938;  and 

(B)  Was  not  acquired  by  exchange  for 
other  Federal  properfy  that  the  United 
States  owned  within  the  school  district 
before  1939;  or 

(ii)  Is  land  acquired  by  the  United 
Stales  Forest  Service  between  1915  and 
1990. 
(Authority:  20  U.S.C  237(a)  and  (f)) 

3.  Section  222.94  is  amended  by 
revising  paragraph  (a),  revising  the  first 
sentence  of  paragraph  (c),  paragraph  (d) 
introductory  text,  introductory  text  of 
paragraphs  (d](l)  and  (d)(2],  and 
revising  the  authority  citation  to  read  as 
follows: 

1222.94  Wlwt  erttefto  must  be  met 
regardtng  Federal  aequMtion  of  real 
property  m  a  edieoi  dtotrtct? 

(a)  For  an  LEA  to  be  eligible  to  receive 
financial  assistance  under  section  2.  the 
LEA  must  meet  the  following  criteria: 


I 
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(1)  The  United  State*  must  own  or 
acquire  "eligible  Federal  property,*'  at 
that  term  is  defined  in  {  222J91,  within 
the  school  district  of  the  LEA.  that  has 
an  aggregate  assessed  value  of  10 
percent  or  more  of  the  assessed  value  of 
all  real  property  in  the  school  district 
based  upon  the  assessed  values  of  the 
eligible  Federal  property  and  of  all  real 
property  (Including  that  Federal 
property)  on  the  date  or  dates  of 
acquisition  of  the  eligible  Federal 
property;  or 

(2)  Beginning  with  fiscal  year  1991.  the 
school  district  of  t%  LEA— 

(i)  As  demonstrated  by  written 
evidence  from  the  United  States  Forest 
Service  satisfactorj  to  the  Secretary, 
contains  between  ^.000  and  55.000 
acres  of  land  that  has  been  acquired  by 
the  United  States  Fbrest  Service 
between  1915  and  1990;  and 

(ii)  Serves  a  couijty  chartered  by  State 
law  in  1875. 


IMI 


(c)  If.  during  any  hscal  year,  the 
United  States  sells,  transfers,  is 
otherwise  divested  of  ownership  of,  or 
relinquishes  an  intarest  in  or  restriction 
on.  Federal  property  upon  which  an 
LEA'S  eligibility  is  based,  the  Secretary 
redetermines  the  L$A's  eligibility  for  the 
following  fiscal  year,  based  upon  the 
remaining  eligible  Pederal  property,  in 
accordance  with  p^agrapb  (a)  of  this 
section.  *  *  * 

(d)  Except  as  provided  under 
paragraph  (a)(2)  of  this  section,  the 
Secretary's  determinations  and 
redeterminations  of  eligibihty  under  this 
are  based  on  the  following  documents: 

(1)  For  an  initial  determination  of 
eligibility  under  paragraph  (a)  for  a  new 
section  2  applicant  or  newly  acquired 
eligible  Federal  property,  only  upon — 

•  •        *        •        * 

(2)  For  a  redetemihiatlon  of  an  LEA's 
eligibility  under  paijagraph  (c)  of  this 
section,  only  upon-p 

•  •        ♦        *        *       * 

(Authority.  20  U.S.C  ^n»)(l).  (eJ.  and  (f)) 

4.  Section  222.95  it  amended  by 
revising  paragraph  ta)  to  read  as 
follows:  I 

S22Z9S    WtwtconslWiHessL.., 
•nd  cenUnuina  flnanelai  burdwiT 

(a)  An  LEA  is  eU^ble  to  receive 
section  2  assistance  only  if  acquisition 
of  the  eligible  Federal  property  places  a 
subsiantial  and  continuing  financial 
burden  on  the  LEA.! 

5.  Section  222.96  b  amended  by 
revising  the  introductory  text  «md 
paragraph  (a),  to  read  as  folbws: 


I222J6    Wlwn  is  an  L£A  not  subatanlWiy 
compensated  from  Federal  activity? 

An  LEA  is  eligible  to  receive  section  2 
assistance  only  if  the  LEA  is  not  being 
substantially  compensated,  by  increases 
in  Local  revenue  from  Federal  activities 
with  respect  to  the  eligible  Federal 
property  in  the  school  district,  for  the 
loss  of  local  revenue  resulting  from 
Federal  acquisition  of  that  real  property. 
The  Secretary  considers  that  an  LEA  is 
being  substantially  compensated  by 
increases  in  local  revenue  from  the 
carrying  on  of  Federal  activities  with 
respect  to  the  eligible  Federal  property 
if— 

(a)  The  LEA  receives  new  or 
increased  local  revenue  that  is 
generated  directly  from  the  eligible 
Federal  property  or  activities  ia  or  on 
that  property;  and 

e.  Section  222.96  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S222.M    How  lean  LEA'S  section  2 
maximum  entitlement  determined? 


(a)  In  accordance  with  |  222.99,  the 
Secretary  first  establishes  an  estimate  of 
what  the  total  assessed  value  of  the 
eligible  Federal  property  would  be  if  it 
were  on  the  tax  rolls  in  the  Rscal  year 
for  which  assistance  is  sought 
("estimated  current  assessed  value"), 
based  on  the  classification,  character, 
and  condition  of  that  property  as  it  was 
when  acquired  by  the  United  States.  The 
Secretary  does  not  include  in  this  figure 
any  estimated  current  assessed  value 
for  improvements  or  other  changes 
made  in  or  on  the  eligible  Federal 
property  after  the  Federal  acquisition. 


i322M   [Amended] 

7.  In  section  222.99,  remove  the  words 
"Federal  property"  each  time  they 
appear,  and  add.  tai  their  place,  the 
words  "eligible  Federal  property",  and 
revise  the  authority  citation  to  read 
"(Authority:  20  U.S.Q  237(a)  and  (f))". 

8.  Section  222.101,  paragraph  (a)  is 
revised  to  read  as  follows: 


{222.101    »towisanLEA'ssec«on2 


(a)  The  Secretary  divides  the  total 
estimated  current  assessed  value 
established  under  S  222.98(a)  by  the  sum 
of  that  estimated  oirrent  assessed  value 
and  the  actual  current  assessed  value  of 
all  other  real  property  within  the  school 
district  of  the  applicant. 

9.  Section  222.102  is  amended  by 
revisfaig  paragraphs  (bKlKf)  and  ^),  d» 


introductory  text  of  paragraph  (c), 
paragraphs  (c)(1)  and  (c)(2)(i),  and  the 
authority  citation  to  read  as  follows: 

9222.102    How  are  seeHon  2  stigiMNty  and 
entitlement  determined  for  an  L£A  formed 
by  consolidation  of  school  districts? 
•        •        •       •        • 

(b)*  •  • 

(!)••• 

(i)  At  the  time  of  consolidation 
contained  some  eligible  Federal 
property;  and 

(ii)  For  the  year  of  application — 

(A)  Contains  within  its  former 
boundaries  eligible  Federal  property, 
that  has  an  aggregate  assessed  value  of 
10  percent  or  more  of  the  assessed  value 
of  all  real  property  (including  the 
eligible  Federal  property)  in  the  former 
school  district,  based  upon  the  assessed 
values  of  the  eligible  Federal  property 
and  of  all  real  property  (including  that 
Federal  property)  on  the  date  or  dates  of 
acquisition  of  the  eligible  Federal 
property,  or 

(B)  Beginning  with  fiscal  year  1991. 
meets  the  description  in  S  222.94(e)(2): 
and 

(2)  •  *  • 

(c)  Entitlement.  Except  as  otherwise 
limited  by  law  or  the  amount  of 
appropriated  funds,  an  LEA  that  meets 
the  eligibility  criteria  in  paragraph  (b)  of 
this  section  on  the  basis  of  a  former 
school  district  is  entitled  to  financial 
assistance  under  section  2  in  an  amount 
equal  to  the  lesser  of  the  maximum 
entitlement  or  the  need-based 
entitlement  which  are  determined  as 
follows: 

(1)  For  each  former  school  district 
meeting  the  eligibility  criteria  in 
paragraph  (b)(1)  of  this  section,  the 
Secretary  determines  a  maximum 
entitlement  figure  in  accordance  with 
§  222.98.  If  more  than  one  former  school 
district  is  eligible,  the  Secretary 
combines  the  maximum  entidement 
figures  for  all  eligible  former  school 
districts  within  the  LEA  to  determine  the 
LEA's  total  maximum  entitlement 

(2)«  •  • 

(i)  Dividing  the  total  estimated  current 
assessed  value  for  all  eligible  Federal 
property  meeting  the  criteria  in 
paragraph  (b)(l)(ii)  of  this  section,  that 
is  within  former  school  districts  meeting 
the  criteria  in  paragraph  (b)(1)  of  this 
section,  by  the  sum  of  that  estimated 
current  assessed  value  and  the  actual 
current  assessed  value  of  all  other  real 
property  within  the  consolidated  LEA: 
and 


(Aadiority:  20  U.&C  237  (c)  and  (f)| 
(PR  Doc  91-»879  Pn«d  »-12-ef  8:4S  am) 
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Federal  Aviation  Administration 

14  CFR  Part  93 

[Docket  Na  257S8;  IMIm  Na  8S-1SA] 
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High  Density  Traff  c  Airports;  Slot 
Allocation  and  Transfer  Methods 

AOENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
action:  Supplemeiltal  notice  of 
proposed  rulemakifig. 

summary:  This  no^ce  proposes  to 
amend  the  Federal  Aviation  Regulations 
relating  to  the  allocation  and  transfer  of 
air  carrier  and  conimuter  operator  slots 
(i.e.,  instrument  fli^t  rules  (CFR)  takeoff 
and  landing  reservstions)  at  Kennedy 
International  Airport,  LaCuardia 
Airport.  O'Hare  International  Airport 
and  Washington  Notional  Airport  This 
proposal  would  (l)jadd  a  definition  of 
"limited  incumbent"  to  refer  to  air 
carriers  and  commuter  operators  holding 
fewer  than  12  slots  at  a  high  density 
airport  (2)  provide  for  allocation  of  slots 
by  lottery  to  certais  new  entrants  and 
limited  incimibenta^  (3)  restrict  the 
transfer  of  newly  acquired  lottery  slots 
and  provide  for  tha  recall  of  those  slots 
upon  the  sale  or  merger  of  the  limited 
incumbent  slot  holder  (4]  amend  the 
minimum  slot  use  requirements;  (5) 
amend  the  slot  use  reporting 
requirements;  and  (6)  make  various 
editorial  revisions.  The  proposed 
revisions  would  promote  the  availability 
of  slots  to  new  entiant  and  limited 
incumbent  carrierslat  the  high  density 
airports,  and  thereby  promote 
competition  in  the  airline  industry.  The 
proposal  is  in  compliance  with  recent 
legislation  requiring  the  agency  to 
initiate  rulemaking  to  consider  more 
efficient  methods  of  allocating  existing 
capacity  at  high  density  traffic  airports. 
DATES:  Comments  must  be  received  on 
or  before  Novembepr  12, 1991. 
ADOMESSCS:  Comments  on  this 
regulation  may  be  mailed  in  triplicate  to: 
Attention:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Rules  Dbcket  (AGC-10). 
Docket  No.  25758.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
Or  delivered  in  trif^icate  to: 
Federal  Aviation  Administration.  Rules 
Docket  room  913.  800  Independence 
Avenue,  SW..  W  isbington.  DC  20591. 
Comments  may  oe  examined  in  the 
Rules  Docket  weelqdays,  except  Federal 
holidays,  between  |k30  a.m.  and  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  L  Bennett  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20601. 
Telephone:  (202)  287-3491. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire  on  any 
portion  of  the  amendment  Comments 
that  provide  the  factual  basis  supporting 
the  views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  further 
rulemaking  action.  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressedL  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2575a"  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter.  Also,  any  portion  of  this 
rule  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments. 

AvailabiHtyofNPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or  by  calling 
(202)  287-8058.  Communications  must 
identify  the  amendment  number  of  the 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
notices  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

Background:  Notice  Na  88-18 

The  High  Density  Traffic  Airport  Rule. 
14  CFR  part  93.  subpart  K.  limiU  the 
number  of  operations  during  certain 
hours  or  half  hours  at  four  airports: 
Kennedy  International,  LaGuatdia, 
O'Hare  International,  and  Washlngtoa 
National.  Comprehensive  rules  for  the 
allocation  and  transfer  of  high  density 
airport  slots  were  adopted  In  December 
1985  (14  CFR  part  93.  subpart  S).  A 
"slot"  is  defined  as  the  author!^  to 


ooaduct  one  allocated  IFR  landing  or 
takeoff  operation  during  a  specific 
period  at  one  of  the  high  density 
airports.  These  periods  are  either  one 
hour  or  30  minutes,  depending  on  the 
airport 

On  December  16, 1988,  the 
Department  of  Transportation  issued 
Notice  of  Proposed  Rulemaking  No.  88- 
18  (53  FR  51628,  December  22, 1988: 
corrected  54  FR  831  and  54  FR  3079).  In 
that  notice,  the  Department  denied  the 
petition  of  America  West  Airlines  to 
withdraw  slots  from  incumbent  carriers 
at  National  and  LaCuardia  Airports  and 
to  reallocate  those  slots  to  new  entrants 
and  smaller  incumbent  carriers. 

Second,  the  Department  proposed  for 
discussfon  six  issues  relating  to  the 
effect  of  the  slot  restrictions  on 
competition  and  market  entry,  as 
required  by  section  149  of  Public  Law 
100-457. 

Finally,  the  notice  proposed  two 
specific  amendments  to  the  current  slot 
rules.  The  first  proposal  was  that  a  slot 
would  not  be  withdrawn  from  a  carrier 
with  8  or  fewer  slots  (for  reasons  other 
tfian  nonuse)  if  the  carrier  itself  uses  the 
slot  but  that  such  protection  would  not 
extend  to  a  carrier  that  holds  8  or  fewer 
slots  but  leases  slots  to  other  carriers  for 
(^ration.  The  second  amendment 
proposed  in  the  notice  was  to  increase 
the  slot  use  requirements  for  carriers 
holding  a  substantial  number  of  slots  in 
certain  hours  or  half-hours,  so  as  to 
minimize  holding  of  unused  slots.  For  a 
time  period  (hour  or  half-hour, 
depending  on  the  airport]  in  which  a 
carrier  holds  10  or  more  slots,  the  FAA 
would  withdraw  a  slot  used  less  than  90 
percent  of  the  time  in  a  2-month  period. 
For  a  time  period  in  which  a  carrier 
holds  5  through  9  slots,  the  FAA  would 
withdraw  a  slot  used  less  than  80 
percent  of  the  time  in  a  2-month  period. 
In  all  other  cases  a  minimum  percentage 
of  65  percent  utilization,  the  same  as 
onder  the  existing  rule,  would  apply. 

Comments  Received  on  Notice  Na  88-18 

Twenty-six  comments  were  received 
on  Notice  No.  88-18  covering  all  of  the 
various  issues  raised  in  that  notice. 
Supplemental  comments  filed  after  the 
dose  of  the  comment  period  by  Air 
Wisconsin,  the  Regional  Airline 
Association,  and  the  City  of  Chicago 
Department  of  Aviation  were 
considered  in  this  SNPRM.  In  general 
the  conunents  on  Notice  No.  88-18  not 
discussed  in  this  notice  will  be 
addressed,  together  with  additional 
comments  received  in  response  to  this 
SNPRkf.  hi  any  final  disposition  of  the 
wlBRiaklng. 
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Comments  on  Ak  Carrier/Ceiminiter 
Slot  Categories 

At  the  time  Notice  8&-18  was  issued, 
commuter  slots  could  be  used  only  by 
aircraft  with  turboprop  or  reciprocating 
engines  with  a  certificated  maximum 
passenger  capacity  of  less  than  56  or  a 
maximum  payload  capacity  of  less  than 
laooo  pounds.  (S  93.123(c).)  Operation 
of  an  air  carrier  aircraft.  i.e..  an  aircraft 
having  a  seating  capacity  of  56  or  more 
or  a  maximum  payload  capacity  of  more 
than  18,000  pounds,  required  an  air 
carrier  slot. 

Of  those  commenters  addressing  die 
underlying  issue  of  the  existing  rule's 
distinction  between  commuter  and  air 
carrier  slots,  Pan  Am,  Pan  Am  Express, 
the  Regional  Airline  Association,  and 
several  other  carriers  stated  that  the 
ability  for  air  carrier  slots  to  be  operated 
by  commuters  is  necessary  to  maintain 
scheduling  flexibility.  American,  Pan 
Am.  Pan  Am  Express,  and  the  Regional 
Airiine  Association  also  stated  that 
scheduling  flexibility  could  be  increased 
by  eliminating  this  distinction 
altogether.  While  USAir/Pfedmont 
argued  that  elimination  of  the  distinction 
would  threaten  service  to  small  market£. 
American  suggested  that  removing  this 
distinction  would  enhance  such  service. 
Air  Wisconsin  argued  that  a  flat 
prohibition  on  the  use  of  commuter 
aircraft  in  air  carrier  slots  would 
unfairiy  penaHze  carriers  that  operate 
both  types  of  aircraft  as  a  single  entity. 

Pan  Am,  Pan  Am  Express,  and  the 
Regional  Airiine  Association  and 
several  of  its  individual  members  further 
claimed  that  the  types  of  aircraft  that 
can  use  commuter  slots  should  be 
expanded  in  response  to  the  needs  of 
smaller  commuidties  where  traffic  has 
increased  significantly.  These 
commenters  argued  that  the  56-seat  limit 
contained  in  the  definition  of  "air 
carrier"  and  "scheduled  commuter 
operator"  under  (  93.123(0)  is  based  on 
the  types  of  aircraft  that  were  available 
at  the  time  of  the  adoption  of  the  High 
Density  Rule  in  1969.  Since  that  time, 
new  aircraft  have  been  developed  that 
have  more  than  55  seats,  but  should  still 
be  properiy  considered  "commuter" 
aircraft  for  the  purposes  of  S  93.123(c) 
due  to  their  limited  range  and  cruise 
speed. 

Amendment  Na  83-67 

On  August  22, 1989,  the  Department 
published  Amendment  No.  93-67.  a  final 
rule  that  amended  the  deflnitions  of 
commuter  and  air  carrier  aircraft  and 
made  two  other  technical  amendments 
to  die  slot  allocation  rules  (54  PR  S40O4; 
conectad  54  PR  37303.  Septembers. 
1989).  In  reqxxiae  to  the  comments 


received  and  to  a  petition  filed  by  Air 
Wisconsin  to  permit  the  use  of  larger 
propeller-driven  aircraft  with  commuter 
slots,  the  FAA  redefined  commuter 
operations  as  those  using  turboprop  or 
reciprocating  aircraft  having  fewer  than 
75  passenger  seats.  On  September  21. 
1989,  the  Department  suspended  the 
effectiveness  of  this  amendment  to  the 
extent  that  it  would  prohibit  operations 
by  turbojet  aircraft  with  fewer  than  56 
seats  using  commuter  slots,  to  consider 
information  presented  by  manufacturers 
currentiy  developing  small  turbojet 
aircraft  intended  for  commuter 
operations  (54  FR  39843,  September  28. 
1989).  USAir  requested  reconsideration 
of  Amendment  No.  93-57  to  i>ermit 
titfbojets  with  fewer  than  75  seats  to  use 
commuter  slots.  The  USAir  request  and 
other  comments  on  the  use  of  jet  aircraft 
in  commuter  slots  will  be  considered  in 
the  final  rule  adopted  in  this  docket. 

Amendment  Na  93-67  also  provided 
that  a  carrier  holding  fewer  than  8  slots 
would  be  protected  from  withdrawal  of 
those  slots  only  if  that  carrier  was 
operating  the  slots,  and  amended  the 
definition  of  "summer"  and  "winter" 
season  to  oooform  to  current  daylight . 
aaviogs  time  dates  under  Federal  law. 

Public  Uw  101-506 

Title  IX  of  the  Omnibus  RecondUadon 
Act  of  1990,  Public  Law  101-508.  referred 
to  as  the  "Aviation  Safety  and  Capacity 
Expansion  Act  of  1990."  contains  the 
following  provisions: 

Section  0126.  Allocation  of  Existing 
Capacity  at  Certain  Airports. 

(a)  Rulemaldng. — ^The  Secretary  of 
Transportation  shall,  by  July  1, 1091.  initiate  a 
rulemaking  proceeding  to  consider  more 
evident  methods  of  allocating  existing 
capacity  at  high  density  trafiic  airports  in 
order  to  provide  Improved  opportunities  for 
operations  by  new  entrant  air  carriers. 

DefinitioiL — In  tiiis  aectioa  tlie  term  oew 
entrant  air  carrier,  as  used  Mritli  respect  to  a 
high  density  traffic  airport  means  an  air 
carrier  having  less  than  12  operating  rights  at 
such  airport 

The  subfect  matter  of  the  rulemaking 
requited  by  the  above  legislation  is 
identical  to  issues  presented  by  the 
Department  for  public  comment  in 
Notice  No.  88-18  in  FAA  Rules  Docket 
25758.  Accordingly,  the  Department 
believes  that  the  most  productive  and 
efficient  means  of  initiating  the 
rulemaking  required  by  PubHc  Law  101- 
508  would  be  to  incorporate  it  in  the 
existing  agency  docket  on  the  same 
subject  Thit  notice,  therefore,  continues 
and  suppiements  the  ndenaklng 
initiated  in  December  19e& 


Proposed  Amendments 

In  consideration  of  issues  raised  in  the 
America  West  petition,  comments 
received  in  response  to  Notice  Na  88- 
18,  and  the  status  of  current  slot 
holdings,  and  in  compliance  with  the 
provisions  of  section  9126  of  Pubhc  Law 
101-506.  the  Department  is  proposing 
additional  and  alternate  amendments  to 
the  proposals  contained  in  Notice  No. 
88-18.  As  with  the  previous  proposal, 
the  amendments  proposed  would  amend 
subpart  S  of  part  93  of  the  Federal 
Aviation  Regulations  (14  CFR  part  93. 
subpart  S)  to  alter  certain  restrictions 
concerning  allocation  of  slots  at  the  high 
density  airports. 

The  amendments  proposed  are 
intended  to  promote  access  to  high 
density  traffic  airports  by  carriers  that 
do  not  now  serve  these  airports  or  that 
have  only  limited  operations  at  one  or 
more  of  die  airports,  by  making  lottery 
slots  available  exclusively  to  new 
entrant  and  limited  incumbent  carriers 
and  by  increasing  the  use  requirement 
for  slots,  thereby  making  some 
marginally  used  slots  available  for 
purchase.  Entry  by  new  carriers  and 
expanded  service  by  smaller  carriers  at 
the  high  density  airports  can  provide 
increased  competition  among  airlines 
serving  these  airports.  The  benefits  to 
the  pubUc  associated  with  increased 
competition  include  lower  fares, 
increased  choice  of  carriers  and  services 
for  consumers,  and  a  potentially  greater 
number  of  markets  served  from  each  of 
the  high  density  airports.  The 
amendments  are  proposed  in 
furtherance  of  the  interest  of  the 
Department  of  Transportation  in 
promoting  competition  in  all  aspects  of 
the  airline  industry. 

In  summary,  the  proposed  amendment 
would: 

1.  Add  a  new  definition  for  limited 
Incumbent"  to  mean  an  air  carrier  or 
commuter  operator  that  holds  fewer 
than  12  slots  at  the  airport  (including 
slots  transferred  or  lost  for  nonuse  by  a 
carrier  since  adoption  of  the  allocation 
rales  in  December  1985). 

2.  Provide  that  only  new  entrants  and 
limited  incumbents  could  participate  in 
a  lottery  of  unallocated  slots  until  all 
new  entrant  and  limited  incumbent 
participants  had  completed  their 
selections.  Certain  restrictions  would 
apply  to  transfer  of  the  slots  for  24 
months  after  selection  in  a  lottery:  (1) 
The  slots  coold  be  sold  or  leased  only  to 
another  new  entrant  or  limited 
incerabent  carrier  (2)  the  slots  cotdd  be 
traded  only  for  another  lottery  slot  at 
die  sane  airport  (3)  withfai  24  months 
after  a  lottery,  slots  would  be 
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withdrawn  upon  the  failure  of  the  holder 
to  use  the  slots  or  upon  the  sale  or 
merger  of  the  limited  incumbent,  insofar 
as  the  sale  or  merger  would  result  in  the 
gaining  carrier  holding  a  combined  slot 
base  of  more  tha^  12  slots. 

Other,  non-limited  incumbent  carriers 
could  select  remaining  slots  for 
temporary  allocation  until  the  next 
lottery.  | 

3.  Increase  the  ipercentage  of  slot  use 
required  in  order  to  avoid  withdrawal 
for  nonuse  to  90  percent  and  apply  the 
requirement  onlyi  to  weekdays.  For  slots 
allocated  for  weekends  only  or  for  less 
than  5  days  per  week,  a  65  percent  use 
requirement  would  continue  to  apply. 

4.  Revise  the  b;  inkruptcy  provision  to 
provide  that  the  i  ise-or-lose  provisions 
would  not  apply  o  slots  held  or 
operated  by  a  carrier  in  bankruptcy  for 
60  days  after  initial  filing,  30  days  after  a 
subsequent  cessation  of  operations,  or 
up  to  30  days  after  filing  of  a  Hart-Scott- 
Rodino  notice  with  the  Department  of 
Justice. 

5.  Require  the  leporting  of 
international  slot  use  by  U.S.  carriers 
already  required  Ito  Hie  a  similar  report 
for  the  use  of  doi  lestic  slots. 

6.  Provide  thatlif  a  slot  was  obtained 
for  an  international  flight  under  S  93.217, 
operation  of  that  flight  will  not  count 
toward  use  of  any  domestic  slot 

7.  Remove  obsolete  penalty 
provisions.         J 

The  intent  of  t]|e  proposed 
amendments  is  t()  make  slots  available 
to  new  entrants  through  encouraging  the 
sale  of  maiginall;  r  used  slots  by 
incumbent  carrie  "s,  in  order  to  promote 
competition  in  th  e  airline  industry  to  the 
extent  possible  without  substantial 
disruption  of  existing  air  service;  and  to 
make  various  administrative 
refinements  in  thje  administration  of  the 
slot  allocation  program. 

Discussion  of  Specific  Proposals 

/.  A  vailability  of  Slots  for  New  Entrant 
and  Limited  Incu  mbent  Air  Carriers 

Lottery  Procedurjs 

It  is  proposed  ihat  primary 
participation  in  dot  lotteries  conducted 
under  FAR  \  93.225  would  be  limited  to 
new  entrant  and  limited  incumbent 
carriers.  ] 

The  proposed  fule  would  establish  a 
limited  incumbent  carrier  status.  Limited 
incumbents  would  be  defmed  as  air 
carriers  or  comniuter  operators  with 
fewer  than  12  slots  (including  as  slots 
held  those  slots  previously  lost  for 
nonuse  or  sold  to  other  carriers).  This  is 
consistent  with  the  definition  of  "new 
entrant"  in  Publi :  Law  101-508. 

The  Departmefit  also  proposes  to  limit 
primary  participition  in  the  lottery  to 


carriers  that  hold  appropriate  DOT 
economic  authority  and  an  FAA  part  121 
or  part  135  operating  certificate.  The 
existing  rule  provides  that  a  carrier  that 
has  made  substantial  progress  toward 
obtaining  an  FAA  certificate  may 
participate.  However,  experience  with 
such  carriers  actually  beginning  and 
continuing  operations  after  selecting 
slots  has  not  been  positive,  and  the 
Department  believes  that  participation 
in  current  lotteries  should  be  limited  to 
those  carriers  most  likely  to  be  able  to 
make  efficient  use  of  slots. 

The  proposed  rule  would  permit  new 
entrant  and  limited  incumbent  carriers 
to  acquire  any  available  slots  without 
competing  with  carriers  already  holding 
a  substantial  number  of  slots  at  the 
airport.  The  current  procedure 
permitting  new  entrants  to  select  4  slots 
rather  than  2  in  the  first  lottery  sequence 
would  be  retained.  Limited  incumbents 
could  select  2  slots  each  t\im,  as  at 
present.  Carriers  holding  12  or  more 
slots  at  an  airpoH  would  be  eligible  for 
participation  in  the  lottery  only  after  all 
participating  new  entrants  and  limited 
incumbents  had  completed  their 
selections.  Slots  selected  by  carriers 
holding  12  or  more  slots  would  be 
allocated  only  until  the  date  of  the  next 
lottery  at  that  airport. 

Other  lottery  procedures  in  S  93.225 
remain  unchanged. 

Restrictions  on  Transfer  of  Lottery  Slots 

Certain  new  restrictions  on  slots 
allocated  by  lottery  would  apply  to  new 
entrant  and  limited  incumbent 
participants,  to  make  it  impractical  for  a 
carrier  to  participate  in  lotteries  for  the 
purpose  of  selling  the  slots  obtained. 
The  restrictions  would  apply  only  to 
slots  allocated  to  a  new  entrant  or 
limited  incumbent  carrier  in  a  lottery 
held  after  June  1, 1991.  Slots  acquired  by 
other  incumbent  carriers  would  not  be 
subject  to  the  same  restrictions,  because 
the  allocation  to  the  incimibent  would 
expire  on  the  date  of  the  next  lottery. 

Specifically,  unless  and  until  a  slot 
had  been  used  continuously  for  24 
months  by  the  limited  incumbent  holder, 
the  slot  could  be  sold  or  leased  only  to 
another  new  entrant  or  limited 
Incumbent  carrier,  and  could  be  traded 
only  for  another  slot  at  that  airport 
obtained  in  a  lottery  held  within  the 
preceding  24  months.  Under  the  existing 
rule,  lottery  slots  can  be  transferred 
without  restriction  after  60  days  of 
operation.  Many  slots  allocated  to  new 
entrants  under  this  procedure  were  sold 
to  larger  carriers,  sometimes 
immediately  after  the  minimum  60-day 
period.  Also,  peak  period  slots  obtained 
by  new  entrants  were  traded  to 
incumbents  for  less  valuaUe  off-peak  '■■ 


slots  (and,  presumably,  other 
consideration)  and  the  less  valuable 
slots  were  then  returned  to  the  FAA. 
Therefore,  while  the  proposal  to  restrict 
trades  to  other  limited  incumbent 
carriers  somewhat  limits  a  carrier's 
scheduling  flexibility,  the  limitation  is 
necessary  to  maintain  the  independence 
of  the  limited  incumbent's  operation. 
The  proposed  transfer  restrictions 
would  encourage  the  continued  use  of 
the  slots  by  new  entrant  and  limited 
incumbent  carriers,  and  thereby  foster 
greater  competition  at  the  airport  in  two 
ways.  First,  the  restrictions  would 
discourage  participation  in  the  lottery  by 
operators  interested  only  in  liquidating 
the  slots  and  not  in  providing  long-term 
service.  Carriers  genuinely  interested  in 
serving  the  airport,  therefore,  would 
stand  a  greater  chance  of  obtaining 
slots.  Second,  the  newly  acquired  slots 
would  not  be  the  target  of  purchase 
offers  by  larger  carriers,  so  that  a 
smaller  carrier  would  not  continually  be 
forced  to  choose  between  operating 
authority  and  the  proceeds  of  a  sale  of 
that  authority.  All  special  restrictions  on 
the  use  and  transfer  of  the  slots  would 
cease  after  24  months  of  continued 
operation. 

Requiring  Notice  to  New  Entrants  and 
Limited  Incumbents  of  Pending  Slot 
Sales 

The  Department  has  not  specifically 
proposed,  but  requests  comments  on  a 
measure  to  require  that  large  incumbent 
slot  holders  advise  new  entrant  and 
limited  incumbent  carriers  of 
opportimities  to  purchase  or  lease  slots 
that  come  on  the  market.  Currently,  an 
incumbent  carrier  may  enter  into  a 
private  transaction  for  the  permanent 
transfer  (sale)  or  temporary  transfer 
(lease)  of  a  slot.  The  transfer  must  be 
reported  to  the  FAA  and  confirmed  by 
the  FAA  before  the  slot  can  be  operated 
by  the  acquiring  carrier,  under  FAR 
S  93.221.  The  terms  of  the  underlying 
transaction,  such  as  consideration,  are 
not  reported  to  the  Department  in  any 
form.  The  Department  favors  such  a 
market  system,  because  it  promotes  the 
most  economically  efficient  use  of  slots 
and  permits  carriers  to  adjust  their  slot 
holdings  as  they  see  fit  with  a  minimum 
of  government  intervention  in  the 
marketplace.  In  general,  this  system  has 
worked  well  in  providing  carriers  with 
the  flexibihty  to  accommodate  slot 
holdings  to  their  desired  operating 
schedules. 

However,  several  carriers  have 
complained  that  they  were  unaware  of 
the  opportunity  to  purchase  slots  that 
were  on  the  market,  or  that  the  price  of 
such  slots  «va8  within  the  reach  of  only 
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the  largest  incumbent  carriers.  With 
respect  to  the  price  of  the  slots,  the 
Department  does  not  intend  to  place  any 
restrictions  on  the  terms  of  the 
consideration  paid  for  slots  in  private 
transactions;  the  market  valae  of   . 
operating  slots  at  high  density  airports 
can  only  be  determined  by  interested 
buyers  and  sellers  in  the  marketplace. 

However,  the  D^artment  is 
requestHig  comments  on  the  feasibility, 
and  potential  benefits  and  costs,  of  a 
measure  to  require  that  incumbents 
intending  to  sell  slots  notify  limited 
incumbent  and  new  entrant  carriers  of 
the  impending  slot  sales.  Such  a 
provision  would  have  two  parts.  First, 
the  rule  would  provide  for  the 
establishment  of  a  formal  list  of 
interested  carriers  who  qualify  as  new 
entrants  and  limited  incumbents. 
Second,  the  rule  would  provide  for 
notice  of  pending  slot  sales  and  leases 
to  carriers  on  the  list,  to  ensure  that 
such  carriers  did  not  miss  opportunities 
to  obtain  slots  because  of  lack  of 
advance  knowledge  of  the  slot  transfer. 

Several  methods  of  providing  slots  for 
allocation  to  new  entrants  were 
proposed  by  commenters  and 
considered  by  the  Department  but  are 
not  proposed  for  adoption. 

Withdrawal  and  Reallocation 

Several  commenters  on  Notke  8B-18 
urged  that  the  Department  withdraw 
slots  used  by  incumbent  carriers  and 
reallocate  them  to  new  entrant*  and 
limited  incumbents.  As  noted  in  the 
preamble  to  Notice  88-18.  when 
substantially  all  slots  are  allocated,  as 
at  present,  withdrawal  and  reallocation 
is  Uie  only  certain  means  of  providing 
slots  to  carriers  not  currently  serving  the 
airport  The  Department  did  not  in  that 
notice,  propose  to  withdraw  and 
reallocate  slots,  in  consideration  of  the 
disruptive  impact  on  current  air  service 
provided  by  incumbent  carriers;  the 
e^iciency  of  the  buy-sell  market 
mechanism  in  providing  for  most  of  the 
carriers'  scheduling  adjustment  needs; 
and  the  limited  scope  of  unmet  demand 
for  new  entry  to  high  density  airports. 

It  is  the  position  of  the  Department 
that  new  entry  and  the  growth  of 
smaller  carriers  in  high  density  airport 
markets  fosters  competition,  and  that 
increased  competition  in  the  airline 
industry  can  have  benefits  for  the  public 
in  the  form  of  reduced  fares  and  a 
greater  variety  of  services.  However, 
each  of  the  high  density  airports 
currently  experiences  intense 
competition  among  carriers,  and  none  of 
the  four  airports  is  dominated  by  a 
shigle  carrier.  Also,  in  each  of  the  three 
high  density  markets — Chicago,  New 
Yoik,  and  Washington,  DC— dure  is  one 


or  more  alternate  airports  serving  the 
same  market  diat  is  not  slot-restricted. 
Therefore,  the  extent  to  which 
additional  new  entrants  at  the  four  high 
density  airports  would  actually  enhance 
compebtion  in  these  particular  markets 
is  uncertain.  Moreover,  there  is  no 
evidence  that  service  provided  by  new 
entrants  would  have  a  higher  (or  lower) 
economic  value  than  the  incumbent 
service  it  would  replace.  For  the  above 
reasons,  the  Department  continues  to 
believe  that  the  goal  of  increased 
competition  should  not  be  achieved  at 
the  expense  of  air  service  currently 
provided  to  the  public  by  incumbent  air 
carriers. 

Finally,  a  large  number  of  slots  at 
Washington  National,  La  Guardia.  and 
O'Hare  Airports  was  recently  sold  at  a 
public  auction  open  to  all  interested  air 
carriers,  including  new  entrants. 
Although  some  carriers  complained  that 
the  sale  favored  larger  carriers  because 
slots  were  "bundled"  with  other  assets 
or  sold  in  large  blocks,  no  carrier  was 
excluded  from  the  process. 

Establishing  New  Slots  for  New 
Entrants/limited  Incumbents 

Several  commenters  requested  that 
the  Department  take  steps  to  increase 
the  capacity  of  the  high  density  airports. 
Any  such  new  capacity  would  be 
represented  by  additional  slots,  which 
could  be  allocated  in  whole  or  in  part  to 
new  entrants  and  limited  incumbents. 

Kennedy,  La  Guardia,  and  O'Hare 
now  experience  some  of  the  highest 
percentages  of  operating  delays  of  any 
airports  in  the  U.S.;  the  Department  will 
not  accept  the  degradation  of  air  service 
to  the  public  and  the  additional  impacts 
on  Air  Traffic  Control  resources  that  a 
substantial  increase  bi  air  carrier 
operations  at  these  airports  would 
entalL  until  an  increase  in  system 
capacity  can  be  attained. 

The  FAA  has  completed  or  has  in 
progress  a  number  of  measures  to 
increase  the  efficiency  of  air  traffU: 
operations  in  the  New  York  and  Qiicago 
areas,  including  upgrading  of  radar  and 
computer  equipment  increased 
controller  staffing,  reorganization  of  air 
traffic  sectors  and  arrival  and  departure 
routes,  and  the  improvement  and 
refinement  of  ATCs  traffic  flow 
management  capability.  The  Department 
is  also  funding  a  state  and  local 
government  study  to  determine  whether, 
and  if  so,  where,  to  construct  an 
additional  airport  for  the  Northern 
Indiana/Northern  Illinois  area,  and  is 
promoting  the  use  of  existing  alternate 
and  reliever  airports  in  the  New  York 
area.  Nonetheless,  the  airspace,  runway 
configuratfoo,  and  noise  sensitivities  of 
communUies  around  these  airports 


represent  formidable  obstacles  to 
capacity  expansion.  Moreover,  some  of 
the  measures  planned  to  improve  the 
efficiency  of  operations  will  not 
necessarily  increase  capacity.  As  a 
result  the  addition  of  a  substantial 
number  of  air  carrier  operations  at 
Kennedy,  O'Hare,  and  L.aGuardia  is  not 
currentiy  feasible  without  unacceptable 
operational  impacts. 

At  Washington  National  AirpoVt, 
substantial  capacity  exists  to  add  air 
carrier  operations,  all  of  which  would  be 
allocated  to  new  entrants  and  limited 
incumbents  under  the  changes  to  the 
slot  lottery  procedures  proposed  in  this 
notice.  However,  an  increase  in  air 
carrier  operations  at  National  Airport  is 
prohibited  by  the  statutory  limit  on 
scheduled  air  carrier  operations  at  the 
airport  (section  a009(eKl)  of  Pub.  L  lOO- 
591). 

Use  of  Commuter  Slots  for  Air  Carrier 

Operations 

Other  commenters,  particularly 
American  Airlines  and  the  Regional 
Airline  Association,  requested  that  the 
distinction  between  air  carrier  and 
commuter  slots  be  eliminated  and  that 
-  commuter  slots  be  available  for  use  with 
aircraft  of  any  size  and  type.  American 
also  petitioned  the  FAA  to  permit  the 
use  of  Stage  3 110-seat  Jets  in  commuter 
slots  at  O'Hare  Aiiport  (54  FR  40191, 
October  2, 1990).  While  the  commenters 
made  the  request  for  their  own  benefit 
the  Department  considered  the 
conversion  of  commuter  slots  as  a 
potential  source  of  additional  capacity 
for  air  carrier  operations  that  could  be 
reserved  for  new  entrants  and  limited 
incumbents. 

The  Department  believes  that  some 
use  of  commuter  slots  with  larger 
aircraft  is  feasible  on  a  limited  trial 
basis.  The  FAA  has  published  a  notice 
of  proposed  rulemaking  proposing  to 
permit  a  limited  number  of  jet 
operations  in  commuter  slots  at  O'Hare 
Airport  as  requested  by  American.  (SO 
FR  21404;  May  B,  1991).  However,  the 
limited  action  requested  in  American 
Airlines'  petition  would  not  in  itself 
benefit  new  entrant  carriers,  and  would 
not  make  new  slots— cononuter  or  air 
carrier — available  for  allocation  to  new 
entrants.  (Virtually  all  commuter  slots  at 
the  high  density  airports  are  now 
allocated).  Also,  at  Washington 
National  Airport  the  use  of  commuter 
slots  for  additional  air  carrier  operations 
is  specifically  prohibited  by  statute. 

Accordingly,  the  Department  does  not 
consider  the  use  of  commuter  slots  by 
larger  aircraft  to  be  an  immediate  source 
of  airport  capacity  that  can  be  , .-, 

reallocated  to  new  entrant  and  limited 
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incumbent  air  carfiere.  The  agency's 
proposed  rulemalQng  to  consider  the 
limited  use  of  conimuter  slots  for  jet 
operations  at  O'hiire  Airport  will,  if  a 
final  rule  is  adopted,  permit  the 
evaluation  of  the  concept  If  such  a 
program  is  implerpented,  and  some 
adjustment  of  the  current  mix  of 
commuter  and  airlcarrier  operations  is 
determined  to  be  feasible  horn  an 
operational  standpoint  and  not  to  have 
an  unacceptable  impact  on  small 
community  air  service,  the  Department 
will  consider  furtier  rulemaking  for  this 
purpose. 

Use  of  Capacity  /  ilocated  for  General 
Aviation 

The  Departmen  1  is  not  proposing  to 
convert  any  of  the  general  aviation 
"slots"  for  use  by  air  carriers  or 
commuters,  because  of  the  importance 
of  retaining  some  {access  to  the  high 
density  airports  by  general  aviation 
operators  and  because  of  the  effects  on 
operations  of  exchanging  general 
aviation  operatioas  for  scheduled 
operations  by  larger  aircraft.  The 
Department  will  dontinue  to  evaluate 
the  appropriate  nnx  of  air  carrier, 
commuter,  and  ge  neral  aviation 
operations  at  eac  i  of  the  high  density 
airports. 

//.  General  Restri  UJons  on  Slot 
Allocation  and  U.  \e 

The  proposed  r  ile  would  impose 
several  additiona  slot  use  restrictions 
that  would  not  affect  the  normal 
operating  use  of  sjlots  but  would  tend  to 
reduce  the  incidence  of  unused  slots  or 
otherwise  facilitate  the  fair  and  efficient 
allocation  of  slots. 

Withdrawal  of  Slpts  From  Carrier 
Holding  Fewer  Tlan  8  Slots 

Notice  No.  88-M  proposed  to  protect 
slots  held  by  a  limited  incumbent  from 
withdrawal  for  operational  reasons, 
such  as  international  operations,  only  if 
that  carrier  actually  operates  the  slots. 
This  prevents  larger  incumbents  from 
entering  into  a  sae  and  leaseback  of 
vulnerable  slots  \  n\h  a  limited 
incumbent  in  ord  >r  to  obtain  the 
protection  enjoyqd  by  the  limited 
incumbent.  This  »ule  has  been  adopted 
as  proposed,  in  Amendment  No.  93-57. 
This  notice  proposes  to  increase  the 
limit  of  protectee!  slots  to  12  for 
consistency  with  {the  general  defmition 
of  limited  incumljent  carriers.  Comments 
are  requested  on  {whether  a  higher 
number  should  be  adopted,  for  example 
20  slots,  so  that  a  [nailer  carriers  that 
held  too  many  slots  to  be  considered 
limited  incumber  ts  would  nevertheless 
receive  some  pro  lection  from 
withdrawal. 


Minimum  Slot  Use  Percentage 

The  Department  proposes  to  increase 
the  minimum  percentage  of  use  for  slots 
under  \  g3.227(a)  to  90  percent  for  all 
carriers  for  weekday  (Monday  through 
Friday)  slots.  The  Department  is  not 
adopting  the  proposal  in  Notice  8&-18  to 
increase  the  percentage  only  for  carriers 
holding  a  substantial  number  of  slots  in 
one  time  period,  in  view  of  opposition  to 
the  proposal,  and  the  difficulties  for 
carriers  in  complying  with  the  rule  and 
for  the  FAA  in  administering  a  rule  with 
differential  slot  use  requirements.  Under 
the  current  rules,  a  carrier  holding  3 
slots  in  one  hour  or  half  hour  can  protect 
an  unused  slot  by  distributing  2 
operations  across  the  3  slots.  The 
proposal  would  substantially  reduce  this 
practice  by  requiring  a  carrier  to  hold  at 
least  10  slots  in  one  hour  or  half  hour  to 
protect  one  slot.  The  amendment  would 
not  al^ect  smaller  carriers  or  interfere 
with  the  normal  operating  flexibility 
required  for  use  of  slots,  however.  Only 
weekday  slots  would  be  counted,  so 
there  would  be  no  penalty  to  commuter 
and  other  operators  for  nonuse  of  slots 
on  Saturday  and  Sunday,  a  conunon 
scheduling  practice.  While  the  proposed 
rule  would  reduce  the  ability  to  retain 
unused  slots,  it  would  not  reduce  the 
number  of  permissible  flight 
cancellations  by  a  carrier  operating  a 
normal  5-day  Monday-through-Friday 
schedule.  A  65  percent  requirement 
would  continue  to  apply  to  the  very  few 
domestic  slots  used  only  on  weekends 
or  otherwise  less  than  5  days  per  week. 

Because  carriers  have  the  ability  to 
sell  and  lease  slots,  it  is  not  expected 
that  carriers  currently  protecting  unused 
slots  would  return  those  slots  to  the 
FAA  or  lose  them  through  nonuse. 
However,  a  sale  of  any  such  slots  would 
place  more  slots  on  the  market  and 
thereby  enhance  competitive 
opportunities  for  new  entrants. 

The  Department  specifically  requests 
comments  on  the  effects  of  the  proposed 
90%/5-day  minimum  slot  use 
requirement,  including  whether  the 
requirement  is  consistent  with  the 
number  of  flight  cancellations  for 
maintenance,  etc.,  actually  experienced 
by  carriers,  and  whether  a  different 
percentage  or  formula  would  accomplish 
the  same  purpose  of  preventing  the 
holding  of  unused  slots. 

Reporting  Use  of  International 
Operations 

The  Department  proposes  to  add  a 
provision  that  if  a  slot  was  obtained  for 
an  international  flight  under  S  93.217, 
operation  of  that  fiight  will  not  coimt 
toward  use  of  any  domestic  slot. 
International  slots  are  not  subject  to  the- 


use  requirements  of  {  93.227. 
Theoretically,  a  carrier  may  obtain  a 
slot  for  an  international  flight  under 
S  93.217,  then  report  some  of  the 
operations  of  that  flight  under  a 
domestic  slot  number  in  order  to  bring 
the  domestic  slot  up  to  the  minimum  use 
percentage.  The  proposed  amendment 
would  prohibit  the  retention  of 
underutilized  domestic  slots  by 
reporting  the  use  of  a  flight  for  which  the 
carrier  has  already  been  provided  an 
international  slot.  (A  domestic  slot  could 
continue  to  be  used  for  an  international 
flight,  if  the  carrier  has  not  obtained  an 
additional  slot  for  the  flight  under 
5  93.217). 

The  Department  also  proposes  to 
require,  in  an  amendment  to  §  93.227(g), 
the  reporting  of  the  use  of  international 
slots  by  U.S.  air  carriers  that  are  now 
required  to  report  the  use  of  domestic 
slots  under  §  93.227(i).  Most  U.S.  carriers 
already  report  use  of  international  slots 
as  part  of  their  bimonthly  slot  use 
reports  under'8  93.227(i).  The  addition  of 
international  slots  in  the  sdme  report 
filed  by  other  U.S.  carriers  would  be  a 
minimal  burden,  and  would  assist  the 
FAA  in  the  monitoring  of  slot  use  and 
patterns  of  airport  operations  in  peak 
periods.  Reporting  by  non-U.S.  carriers 
is  not  proposed  at  this  time  due  to  the 
limited  number  of  slots  held  by  any 
Individual  foreign  carrier  at  JFK  and 
O'Hare  Airports. 

Bankruptcy  Provision 

The  Department  is  proposing  to 
modify  the  rule  applicable  to  a  carrier 
that  ceases  operation  after  filing  for 
bankruptcy.  The  existing  rule  provides 
simply  that  the  use-or-lose  provision  of 
S  93.227(a)  does  not  apply  to  a  carrier 
filing  a  bankruptcy  petition  for  60  days 
after  filing.  That  provision  has  proved 
unsatisfactory,  because  the  term  "filing" 
may  exclude  several  other  significant 
events  in  the  course  of  a  bankruptcy, 
which  merit  a  brief  period  of  protection 
from  the  general  slot  use  requirement. 
Several  bankruptcy  courts  have 
attempted  to  assert  jurisdiction  over  the 
slots  of  a  carrier  in  bankruptcy,  which 
has  interfered  with  the  operation  of 
agency  regulations  for  recovery  and 
reallocation  of  slots.  This  issue  was 
addressed  by  the  U.S.  Court  of  Appeals 
for  the  First  Circuit,  in  In  re  Gull  Air, 
Inc.  (890  F.2d  1255).  The  Court  held  that 
while  the  debtor  had  some  proprietary 
interest  in  high  density  airport  slots,  that 
interest  was  defined  by  the  FAA 
regulations  that  established  the  slots; 
when  the  debtor's  slots  were  subject  to 
a  mandatory  withdrawal  by  the  FAA  for 
nonuse,  under  FAR  S  93.227(a).  the 
debtor  lost  any  proprietary  interest  it 
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may  have  had  in  the  slots.  It  remains  the 
Department's  position  that  slots  are  not 
property  and  are  subject  to  the  agency's 
absolute  control,  consistent  with  agency 
regulations  adopted  for  that  purpose. 

In  the  interest  of  establishing  a 
precise  date  when  unused  slots  would 
revert  to  the  FAA.  and  at  the  same  time 
providing  a  brief  period  for  the  sale  of 
slots  within  the  bankruptcy  process,  the 
Department  proposes  to  retain  the 
current  60-day  moratorium  from  the  slot 
use  requirement  for  the  initial 
bankruptcy  petition  and  to  provide  an 
additional  30-day  period  when  a  slot 
holder  or  operator  in  bankruptcy 
voluntarily,  or  under  court  order,  ceases 
scheduled  operations  at  a  high  density 
airport.  The  Department  believes  that  30 
days  is  sufficient  for  relief  subsequent  to 
the  initial  petition,  because  the  court, 
trustee,  and  creditors  would  be  familiar 
with  slot  use  and  transfer  requirements 
and  a  sale  could  be  consummated 
quickly  if  demand  for  the  slots  exists. 
The  proposed  amendment  also  would 
clarify  that  the  bankruptcy  provision 
applies  to  the  bankruptcy  of  either  the 
holder  or  operator  of  a  slot,  to  avoid 
penalizing  a  slot  holder  for  the 
bankruptcy  of  a  carrier  leasing  that 
holder's  slots. 

The  Department  is  also  proposing  to 
except  the  slots  of  a  bankrupt  carrier  for 
20  days  after  the  parties  to  a  proposed 
slot  transfer  comply  with  compulsory 
information  requests  issued  by  the 
Department  of  Justice  in  connection  with 
an  antitrust  investigation  of  a  proposed 
slot  transfer.  The  proposed  rule  would 
permit  the  Department  of  Justice  a 
sufficient  period,  based  on  the  time 
periods  established,  to  conduct  a  review 
of  substantial  transfers  of  assets  for 
anticompetitive  implications.  The  rule  is 
needed  to  assure  the  Department  of 
Justice  is  able  to  conduct  the  review 
without  adversely  affecting  the  use-or- 
lose  status  of  the  slots  subject  to  the 
transfer. 

III.  Penalty  Provisions 

The  rule  adopted  in  December  1985 
contained  a  special  penalty  provision 
for  subpart  S  violations.  Section  93.229 
provides  for  a  maximum  $1,000  civil 
penalty  for  each  unlawful  takeoff  or 
landing  and  for  each  day  that  a  slot  is 
not  returned  to  the  FAA  after  a 
requirement  to  do  so.  In  practice,  all 
enforcement  actions  taken  for  violations 
of  the  High  Density  Rule  (part  93, 
subpart  K)  and  the  slot  transfer  and 
allocation  rules  (part  93.  subpart  S)  have 
cited  only  violations  of  S  93.125.  which 
prohibits  an  operation  at  a  high  density 
traffic  airport  during  restricted  hours 
without  an  ATC  reservation  for  that 
operation.  Civil  penalties  have  been 


sought  under  the  general  penalty 
provisions  of  section  901  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
port  13  of  the  FAR.  As  a  result,  the 
separate  penalty  provision  in  §  93.229  is 
unnecessary. 

In  addition,  the  $1,000  penalty 
provided  in  9  93.229  is  not  necessary 
and  is  not  consistent  with  current  law.  - 
The  $1,000  amount  represented  the 
maximum  FAA  civil  penalty  when  the 
rule  was  adopted  in  1985,  but  Congress 
increased  the  maximum  penalty  for 
carriers  to  $10,000  in  1987  (section  204, 
Pub.  L  100-223).  The  maximum  for 
individual  airmen  remains  $1,000.  For 
the  above  reasons,  the  Department 
proposes  to  remove  {  93.229  in  its 
entirety. 

Request  for  Comments 

In  proposing  the  specific  alternatives 
listed  above,  the  Department  does  not 
intend  to  limit  the  scope  of  public 
comment  on  either  the  nature  and  extent 
of  the  problem — i.e..  the  apparent 
inability  of  non-incumbent  carriers  to 
gain  entry  at  high  density  traffic 
airports — or  the  respective  benefits  of 
various  actions  to  correct  that  problem. 
Comments  are  requested  not  only  on  the 
alternatives  proposed,  but  also  on  any 
other  actions  the  commenter  considers 
necessary  and  on  the  relative  need  for 
any  changes  to  the  current  rules. 

Regulatory  Evaluation 

The  proposed  amendment  would  not 
significantly  alter  the  current  operations 
environment  for  either  air  carrier  or 
commuter  operations  at  the  high  density 
airports.  The  proposal  to  promote  the 
availability  of  slots  for  limited 
incumbent  and  new  entrant  carriers 
(through  stricter  slot  use  requirements) 
and  to  direct  all  lottery  slots  to  those 
carriers  would  be  a  benefit  to  those 
carriers.  However,  as  a  result  of  the 
proposed  restrictions  on  transfer  of  slots 
obtained  through  a  reallocation  lottery, 
the  benefit  of  those  slots  would  be 
limited  during  the  period  of  the 
'  restrictions  to  their  value  as  an 
operating  permit  rather  than  as  a  liquid 
asset.  The  proposed  amendment  to  the 
use-or-lose  requirement  could  as  a 
practical  matter  require  a  carrier  to 
transfer  an  unused  slot  rather  than  hold 
it  without  operation,  but  the  carrier 
would  be  compensated  for  the  transfer. 
The  most  direct  impact  of  the  transfer 
of  slots  at  the  high  density  airports 
would  be  felt  by  the  carriers  that  would 
lose  slots  (through  sale  or  withdrawal 
for  nonuse)  and  those  that  would  gain 
slots  (through  purchase  or  lottery). 
While  the  Department  does  not  have 
reliable  data  on  the  value  of  slots  either 
as  an  operating  asset  or  as  a  salable 


asset,  some  observations  can  be  made 
on  the  effects  of  the  transfers.  Due  to  the 
economic  dynamics  of  hub  service 
patterns,  the  value  of  a  slot  to  an 
incumbent  with  a  hubbing  operation  at 
an  airport  is,  arguably,  higher  than  the 
value  of  that  slot  to  a  carrier  without  a 
hubbing  operation  at  that  airport.  The 
values  to  the  carriers  would  be  reflected 
in  the  values  to  the  public  of  the  uses  of 
the  affected  slots.  As  a  result,  the 
transfer  might  not  have  a  net  balance  of 
zero  for  the  system  as  a  whole. 
However,  since  both  losing  and  gaining 
carriers  would  be  using  the  slots  for 
similar  services,  the  difference  is  not 
thought  to  be  substantial. 

A  second  effect  of  the  transfer  of  slots 
from  one  carrier  to  another  would  be  felt 
by  individual  communities.  Losing 
carriers  might  reduce  service  at  some 
locations  served  through  the  affected 
hub.  and  gaining  carriers  might  increase 
service  to  communities  on  their  systems. 
It  is  also  possible  that  the  gaining 
carriers  could  start  service  on  their 
systems  in  exactly  the  same  markets  in 
which  the  losing  carriers  reduced 
service.  Presumably,  the  losing  carriers 
would  opt  to  reduce  service  at  those 
locations  with  the  lowest  marginal 
profit;  however,  the  hubbing  structure 
obscures  the  determination  as  to  which 
locations  contribute  the  least  to 
marginal  profit.  The  receiving  carriers 
would,  presumably,  use  the  slots  to 
initiate  or  increase  service  where  they 
expected  to  capture  the  greatest 
marginal  profit,  with  again  the 
complications  added  by  hubbing 
strategies.  Without  some  direct 
knowledge  of  who  the  gainers  and 
losers  would  be,  and  of  their  actions,  the 
Department  cannot  estimate  the  net 
effect  of  this  proposed  regulatory  action. 
However,  it  does  seem  likely  that  the 
effect  on  the  losing  communities  will  be 
largely  offset  by  the  impact  on  the 
gaining  communities,  resulting  in  a 
relatively  minor  net  system  effect. 

The  principal  reason  for  all  of  these 
proposed  changes  is  they  would,  to  a 
greater  or  lesser  degree,  increase 
competition,  or  at  least  improve  the 
potential  for  competition,  at  the  subject 
airports.  One  of  the  important  benefits 
of  competition— either  actual  or 
potential — is  to  act  as  a  constraint  on 
fares.  While  the  Department  is  not  able 
to  estimate  the  actual  effect  of  this 
action  on  fares,  it  is  possible  to  provide 
order-of-magnitude  estimates  of  impacts 
under  various  assumptions.  First,  it  is 
assumed  that  connecting  traffic  through 
major  airports  is  generally  subject  to 
strong  competitive  restraint.  Therefore, 
the  markets  that  are  likely  to  be  affected 
by  the  impact  of  this  action  on 
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competition  are  origin  and  destination 
(O&D]  markets  using  these  airports. 
During  calendar  y^  1988,  O&D  traffic 
at  the  three  airpcijts  included  in  this 
proposed  regulation  generated  the 
following  revenue 
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While  we  have  nc  way  to  know  how  the 
rule  will  translate  into  actual  savings  to 
consumers,  the  re  venues  above  provide 
a  measure  of  the  siagnitude  of  the 
environment  for  possible  savings. 

In  addition,  it  should  also  be 
recognized  that  should  this  action  result 
in  an  enhanced  a  mpetitive  environment 
in  the  air  transportation  industry 
generally,  the  benefits  of  ensuring 
healthy  competition  would  be  felt  more 
widely  than  at  th0  airports  directly 
aflfected  by  this  proposed  regulstion. 
Therefore,  it  mi^  be  argued  that  the 
benefits  to  the  traveling  public  are 
understated  by  limiting  the  estimate  of 
those  benefits  (asihas  been  done  ai>ove) 
to  the  fares  at  the  {airports  directly 
affected  by  the  refeulation.  Thus,  there  Is 
a  significant  benent  to  the  traveling 
public  which  can  be  balanced  against 
any  net  cost  (should  there  be  one]  to  the 
carriers  as  a  group,  to  the  communities 
served,  or  to  the  public  as  a  result  of 
these  changes.      | 

In  summary,  ths  provision  of  the 
proposed  rule  chamge  that  is  likely  to 
have  the  most  sig^cant  impact  is  the 
possible  (voluntafy)  transfer  of  slots 
from  incumbent  operators  to  new 
entrant  and  limitad  incumbent 
operators.  That  action  would  result  in  a 
redistribution  of  tpe  value  of  slots 
among  carriers  add,  in  all  probability,  a 
reduction  in  service  to  some  individual 
communities  and  en  increase  to  others. 
With  respect  to  c&anges  in  community 
service  levels,  tl^re  is  do  ex  ante  way  to 
estimate  the  system  impact  or  even 
whether  it  is  positive  or  negative,  but 
again  the  net  effect  should  be  minimal. 

In  general,  the  fiajor  effects  of  these 
proposed  changed  would  be  felt  timiugh 
their  impacts  on  competition.  While  we 
are  not  able  to  develop  a  speciflc 
numerical  estimate  of  those  impacts. 
their  potential  magnitude  can  be 
discerned  through  the  direct  effect  of  a 
positive  price  impact  at  the  airports 
directly  involved,  as  described  above. 
Second  order  impacts  on  markets  at 
other  locations  inj  the  system  are 
certainly  smaller  end  even  less 


quantifiable  but  would  only  enhance 
any  positive  direct  price  impacts.  Ob 
this  basis,  the  Department  believes  that 
there  would  be  a  positive  net  impact  of 
implementing  the  proposed  rule  change. 

Because  of  the  difficulty  in 
determining  quantifiable  costs  and 
benefits  of  the  proposed  rule,  this 
simunary  represents  the  regulatory 
evaluation  for  this  rulemaking,  and  it  is 
not  necessary  to  place  a  separate 
document  in  the  docket. 


SS.0     Ck>nclusion 


The  Department  has  determined  that 
the  proposed  amendment  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  and  (2]  is  a  "significant  rule" 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11034:  February  26, 1979).  for  the 
reasons  discussed  above  under 
Regulatory  Evaluation,  I  certify  that 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  this  rule,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reductioa  Act 

This  amendment  provides  for  no 
changes  to  the  required  reporting  of 
information  by  air  carrier  and  commuter 
operators  to  the  FAA.  Under  the 
requirements  of  the  Federal  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  previously  has 
approved  the  information  collection 
provision  of  subpart  S.  0MB  Approval 
Number  2120-0524  has  been  assigned  to 
subpart  S. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  While  the 
proposed  rule  would  remove  the  ability 
of  state  and  local  governments  to  hold 
high  density  airport  slots,  no  state  or 
local  government  entity  has  ever  held  a 
slot  since  the  slot  allocation  rules  were 
adopted  in  December  1985.  Therefore,  in 
aocordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal  would 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Su^ects  in  14  CFR  Part  t3 

Aviation  safety,  Air  traffic  controL 

The  Proposed  Amendment 

Accordingly,  the  Departaient  of 
TransportatioD  proposes  to  amend  part 


93  of  the  Federal  Aviation  Regulations 
(14  CFR  part  93)  as  follows: 

PART  93— SPEaAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  US.C.  App.  1302. 1303, 1348. 
1354(a).  1421(8],  1424.  2402.  and  2424:  49 
U.S.C.  106  (Revised  Pub.  L  97-449.  January 
12. 1983);  Public  Law  101-S08. 

2.  In  i  93.213,  new  paragraph  (a}(5]  is 
added  to  read  as  follows: 

993.213    DeflnMons  and  general 


(a)  For  purposes  of  this  subpart — 


(5)  Limited  incumbent  means  an  air 
carrier  or  commuter  operator  that  holds 
fewer  than  12  air  carrier  slots  or  12 
commuter  slots,  respectively,  at  a 
particular  airport,  not  including  slots 
between  the  hours  of  2200  and  6659  at 
National  Airport  or  La  Guardia  Airport 
or  international  slots.  However,  for  the 
purposes  of  this  paragraph,  the  operator 
is  considered  to  hold  slots  at  that  airport 
that  the  carrier  has.  since  December  16, 
1985, 

(i)  Returned  to  the  FAA; 

(ii)  Had  recalled  by  the  FAA  under 
S  93.227(a);  or 

(iii)  Transferred  to  another  party  other 
than  by  trade  for  one  or  more  slots  at 
the  same  airport 


993.221    [Amended] 

3.  In  9  93.221,  paragraph  (a)(1)  is 
amended  by  removing  the  reference  to 
"Slot  Transfers,  Office  of  the  Chief 
Counsel,  Rules  Docket.  800 
Independence  Avenue.  SW„  room  915G, 
AGC-204."  and  substituting:  "Slot 
Administration  Office,  AGC-200.  Office 
of  the  Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW..". 

4.  In  9  93.221.  paragraph  («H5)  is 
revised  to  read  as  foUows: 

993.221    Transfer  of  slots. 

(a)  •  •  • 

(5)  Requests  for  confirmation  of 
transfers  of  slots  obtained  in  a  lottery 
held  under  9  93.225  of  this  part  after 
June  1. 1991,  must  be  accompanied  by 
documentation  of  use.  Until  a  slot 
obtained  in  such  a  lottery  has  been  used 
by  the  carrier  that  obtained  it  for  a 
continuous  24-month  period  after  the 
lottery  in  accordance  with  9  93.227(a)  of 
this  paxt.  that  slot  may  be  transferred 
only  by: 
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(i)  Trade  for  another  slot  obtained  in  a 
lottery  within  the  preceding  24  months 
or 

(ii)  By  transfer  to  another  new  entrant 
or  limited  incumbent  carrier  after  a 
minimum  of  60  days  of  use  by  the 
obtaining  carrier. 

The  transfer  restrictions  described  in 
this  paragraph  apply  to  a  slot  acquired 
by  trade  to  the  same  extent  as  to  the  slot 
traded  at  the  time  of  the  trade.  The 
transfer  restrictions  apply  to  a  slot 
acquired  by  one-way  transfer  until  24 
months  of  continuous  use  after  the 
lottery  in  which  it  was  allocated  to  a 
new  entrant  or  limited  incumbent 
carrier. 

•  •        •        *       • 

5.  In  S  93.223,  paragraphs  (b),  (c)(3) 
and  (f)  are  revised  to  read  as  follows: 

S  93.223    Slot  witl«(k«waL 

•  •        *        *        • 

(b)  Separate  slot  pools  shall  be 
established  for  air  carriers  and 
commuter  operators  at  each  airport.  The 
FAA  shall  assign,  by  random  lottery, 
discrete  withdrawal  priority  numbers  for 
the  recall  priority  of  slots  at  each 
airport.  Each  additional  permanent  slot, 
if  any,  will  be  assigned  the  next  higher 
number  for  air  carrier  or  commuter  slots, 
as  appropriate,  at  each  airport.  Each  slot 
shall  be  assigned  a  designation 
consisting  of  the  applicable  withdrawal 
priority  number;  the  airport  code;  a  code 
indicating  whether  the  slot  is  an  air 
carrier  or  commuter  operator  slot;  and 
the  time  period  of  the  slot.  The 
designation  shall  also  indicate  if  the  slot 
is  daily  or  for  certain  days  of  the  week 
only:  is  limited  to  arrivals  or  departures; 
is  allocated  for  international  operations 
or  for  EAS  purposes;  or,  at  Kennedy 
International  Airport,  is  a  summer  or    ' 
winter  slot.     . 

(c)  *  •  • 

(3)  Except  as  provided  in  5  93.227(a), 
the  FAA  shall  not  withdraw  slots  held 
and  operated  at  an  airport  by  an  air 
carrier  or  commuter  operator  holding  12 
or  fewer  slots  at  that  airport  (excluding 
slots  used  for  operations  described  in 
S  93.217(a)(1)). 

•  •        *        *        • 

(f)  For  24  months  after  a  lottery  held 
after  June  1, 1991,  a  slot  acquired  in  that 
lottery,  or  any  slot  acquired  in  an  initial 
or  subsequent  trade  for  such  a  slot,  shall 
be  withdrawn  from  an  operator  by  the 
FAA  upon  the  sale,  merger,  or 
acquisition  of  more  than  50  percent 
ownership  or  control  of  that  operator  if 
the  resulting  total  of  slots  held  at  the 
airport  by  the  surviving  entity  would 
exceed  12  slots. 

6.  In  S  93.225,  paragraphs  (c),  (e),  (g). 
and  (h)  are  revised  to  read  as  follows: 


§93.225    Lottwy  of  avaNabto  tlots. 

*  *        *        •        • 

(c)  Slot  allocation  lotteries  shall  be 
held  on  an  airport-by-airport  basis  with 
separate  lotteries  for  air  carrier  and 
commuter  operator  slots.  The  slots  to  be 
allocated  in  each  lottery  will  be  each 
unallocated  slot  not  necessary  for 
international  or  Essential  Air  Service 
Program  operations,  including  any  slot 
created  by  an  increase  in  the  operating 
limits  set  forth  in  S  93.123(a)  of  this  part. 

•  •        «        •        * 

(e)  Participation  in  a  lottery  is  open  to 
each  incumbent  U.S.  air  carrier  or 
commuter  operator  operating  at  the 
airport  and  providing  scheduled 
passenger  service  at  the  airport; 
however,  new  entrant  and  limited 
incumbent  carriers  will  be  permitted  to 
complete  their  selections  before 
participation  by  other  incumbent 
carriers  is  initiated.  Any  U.S.  carrier 
which 

(i)  Has  not  operated  scheduled  service 
at  the  airport  at  any  time  after  December 
16, 1985,  and 

(ii)  Has  not  failed  to  operate  slots 
obtained  in  the  previous  lottery,  but 
wishes  to  initiate  scheduled  passenger 
service  at  the  airport,  shall  be  included 
in  the  lottery  if  that  operator  notifies,  in 
writing,  the  Office  of  the  Chief  Counsel, 
Slot  Administration  Office,  AGC-200, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  The  notification 
must  be  received  15  days  prior  to  the 
lottery  date.  The  notification  must  also 
include  a  statement  as  to  whether  there 
is  any  common  ownership  or  control  of, 
by,  or  with  any  other  carrier  as  defined 
in  S  93.213(c). 

(g)  In  order  to  select  slots  during  a  slot 
lottery  session,  an  operator  must  have 
appropriate  economic  authority  for 
scheduled  passenger  service  under  title 
IV  of  the  Federal  Aviation  Act  of  1958, 
as  amended,  and  must  hold  FAA 
operating  authority  under  part  121  or 
part  135  of  this  chapter. 

(h)  During  the  first  selection  sequence, 
25  percent  of  the  slots  available  but  no 
less  than  two  slots  shall  be  reserved  for 
selection  by  new  entrant  carriers.  If  new 
entrant  carriers  do  not  select  all  of  the 
slots  set  aside  for  new  entrant  carriers 
in  a  lottery,  limited  incumbent  carriers 
may  select  the  remaining  slots.  If  every 
participating  new  entrant  and  limited 
incumbent  carrier  has  ceased  selection 
of  available  slots  or  has  obtained  12 
slots  at  that  airport,  other  incumbent 
carriers  may  select  the  remaining  slots; 
however,  slots  selected  by  non-limited 


incumbent  carriers  will  be  allocated 
only  until  the  date  of  the  next  lottery. 

•  *        *        •        • 

7.  In  S  93.227,  paragraphs  (a),  (b).  (d), 
and  (g)  are  revised  to  read  as  follows: 

§•3.227    Sot  UM  and  loM. 

(a)  Minimum  slot  use.  (1)  Except  as 
provided  in  paragraphs  (b),  (c),  (d)  and 
(g)  of  this  section,  a  slot  shall  be 
recalled  by  the  FAA  if  it  is  not  used  for 
the  following  percentage  of  the  time 
over  a  2-month  period: 

(i)  for  slots  allocated  5  or  more  days 
per  week  including  the  days  Monday 
through  Friday:  90  percent  of  the  days 
Monday  through  Friday.  Only 
operations  on  days  Monday  through 
Friday  will  be  counted  toward  this 
requirement. 

(ii)  for  all  other  slots;  65  percent. 
Operations  on  all  7  days  of  the  week 
will  be  counted  toward  this  requirement. 

(2)  For  the  purposes  of  paragraph  (a) 
of  this  section,  operation  of  a  flight  for 
which  an  international  slot  was 
allocated  pursuant  to  §  93.217  of  this 
subpart  will  not  be  considered  as  use  of 
any  other  slot,  regardless  of  how  the 
operation  is  reported  by  the  operating 
carrier. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  slots  obtained  under 

S  93.225  of  this  part  during  (1)  the  first  90 
days  after  they  are  allocated  to  a  new 
entrant  carrier  or  (2)  the  first  60  days 
after  they  allocated  to  an  incumbent 
carrier. 

•  •        •        •        • 

(d)  In  the  case  of  a  company  that  files 
for  protection  under  the  Federal 
bankruptcy  laws,  paragraph  (a)  of  this 
section  does  not  apply: 

(1)  During  the  60  days  after  the  initial 
petition  in  bankruptcy,  to  any  slot  held 
or  operated  by  that  company,  or 

(2)  During  a  period  after  a  carrier 
ceases  operations  at  an  airport,  as  to 
any  slot  held  or  operated  by  that  carrier 
at  that  airport,  extending  until  the  later 
of: 

(i)  30  days  after  the  carrier  ceases 
operations  at  that  airport,  or 

(ii)  20  days  after  the  parties  to  a 
proposed  transfer  of  any  such  slot 
comply  with  requests  for  additional 
information  issued  pursuant  to  15  U.S.C 
18a(e)  or  a  civil  investigative  demand 
issued  pursuant  to  15  U.S.C.  1312  in 
connection  with  an  antitrust 
investigation  of  the  transfer  by  the 
Department  of  Justice. 

•  •        *        *        • 

(g)  This  section  does  not  apply  to  slots 
used  for  the  operations  described  in 
S  93.217  (a)(1)  of  this  part,  except  that  a 
U.S.  air  carrier  or  commuter  operator 
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required  to  file  a  qeport  under  paragraph 
(i]  of  this  section  ^11  include  all  slots 
operated  at  the  aiiport,  including  slots 
described  in  S  93.;  17(a)(1). 

***** 

§93.229    [R«fnov«ll 
8.  Section  93.221  >  is  removed. 

Issued  in  Washing  ton.  DC  on  September  9, 
1991. 

Samuel  K.  Skinner, 
Secretary  of  Transpvtation. 
(FR  Doc.  91-22031  Filed  9-10-91:  3  pm] 
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DEPARTMENT  ^F  EDUCATION 
(CfOA  No:  84.20^1 

t 

Grants  to  InstitUions  to  Encourage 
Minority  Partici|>ation  In  Graduate 
Education  Progrum;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1992 

Note  to  Applicants:  This  notice  is  a 
complete  application  pacliage.  Together  with 
the  statute  authorizing  the  program,  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  the 
notice  contains  al]  of  the  information, 
application  formsjand  instructions  needed  to 
apply  for  a  grant  iinder  this  competition. 

The  purpose  and  activities  of  this  program 
complement  the  American  2000:  An 
Education  Strategy.  speciHcally  relating  to 
the  National  Education  Goals  for  making  U.S. 
..students  flrst  in  thie  world  in  science  and 
mathematics  achievement.  The  national 
education  objecti^s  include  increasing  the 
number  of  teachem  with  a  substantive 
bacl(ground  in  mathematics  and  science,  and 
significantly  increasing  the  number  of 
undergraduate  an4  graduate  students, 
especially  women  and  minorities,  who 
complete  degrees  in  mathematics,  science 
and  engineering.  This  program  also  addresses 
Tracli  UI  of  the  Ajterica  2000  strategy — 
transforming  Amefica  into  "'A  Nation  of 
Students" — by  enabling  graduate  students  to 
gain  further  luiowledge  and  slull,  and  thereby 
demonstrate  to  Ai  lerican  youth  the 
importance  of  con  inued  learning  throughout 
their  Uves. 

Purpose  ofPn  >grain:  To  provide  grants 
to  enable  institu  :iona  of  tiigher 
education  to  ma  ce  available  fellowship 
aid  to  talented  itidergraduate  students, 
without  baccalaureate  degrees,  who 
demonstrate  financial  need  and  are  from 
minority  groups  that  are 
imderrepresenteld  in  graduate  education 
in  order  to  provide  those  students  with 
effective  preparation  for  graduate  study. 

Eligible  Applicants:  (a)  An  institution 
of  higher  education,  as  defined  in 
section  1201(a)  df  the  Higher  Education 
Act  of  1965,  as  aknended  (HEA),  is 
eligible  to  apply  for  a  grant  to  conduct  a 
fellowship  program. 

Note:  The  Secrejary  encourages  each 
Institution  of  higher  eiducation  to  submit  only 
one  consolidated  application  rather  than 
separate  applications  for  different  academic 
departments.         | 

(b)  An  individu^  is  eligible  to  apply  for  a 
fellowship  if  the  liidividual — 

(1)  Is  a  talented  undergraduate  student 
without  a  baccalaureate  degree; 

(2)  Demonstrate^  Tinancial  need; 

(3)  Is  from  a  mii|ority  group  that  is 
underrepresented  in  graduate  education;  and 

(4)(i)  Is  a  citizenjor  national  of  the  United 
States; 

(ii)  Is  a  perman^t  resident  of  the  United 
Stales;  I 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service  tliat 


he  or  she  is  in  the  United  Stales  for  other 
than  temporary  purposes  with  the  intention 
of  becoming  a  citizen  or  permanent  resident; 
or 

(iv)  Is  a  permanent  resident  of  the  Republic 
of  Palau  or  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

(c)  The  institution  of  higher  education  is 
responsible  for  malcing  accurate 
determinations  concerning  the  criteria  in 
paragraph  (b)  of  this  section  of  the  notice. 

(d)  Additional  eligibility  requirements  may 
be  established  by  the  institution  of  higtier 
education. 

Deadline  for  Transmittal  of 
Applications:  October  28. 1991. 

Deadline  for  Intergovernmental 
Review:  December  27, 1991. 

Available  Funds:  The  Administration 
has  proposed  in  its  FY  1992  HEA 
reauthorization  request  that  the 
Minority  Participation  in  Graduate 
Education  and  Ronald  E.  McNair  Post- 
baccalaureate  programs  be  merged  into 
a  new  McNair  Graduate  Outreach 
program.  The  Administration  therefore 
requested  no  fimds  for  Minority 
Participation  in  Graduate  Education  for 
FY  1992.  However,  the  actual  level  of 
fundiiig  is  contingent  upon 
Congressional  action. 

Estimated  Range  of  A  wards:  $25,000- 
$100,000. 

Estimated  Average  Size  of  Awards: 

$7aooo. 

Estimated  Number  of  A  wards:  75. 
Estimated  Number  of  Fellowships  per 
Program:  10-^a 
Maximum  Cost  per  Student-  $5,000. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Six  weeks  to  one  year. 
All  student  activities  must  begin 
summer  1992. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonproflt 
Organizations),  part  75  (Direct  Grant 
Programs),  part  77  (Definitions  that 
Apply  to  Department  Regulations),  part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  82  (New  Restrictions  on 
Lobbying),  part  85  (Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants),  and  part  86  (Drug- 
Free  Schools  and  Campuses)). 

Description  of  Program:  The  Grants  to 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education 
Program  is  authorized  by  part  A  of  title 
IX  of  the  Higher  EducaUon  Act  of  1965, 
as  amended  by  the  Higher  Education 
AmendraenU  of  1986  (20  U.S.C  lt34- 


1134b).  Grants  under  this  program  are 
designed  to  enable  institutions  of  higher 
education  to  identify,  recruit,  and  make 
available  fellowship  aid  to  talented 
undergraduate  students,  without 
baccalaureate  degrees,  who 
demonstrate  financial  need  and  are  from 
minority  groups  that  are 
imderrepresented  in  graduate  education 
in  order  to  provide  those  students  with 
an  opportimity  to  participate  in  a 
program  of  research  and  scholarly 
activities  designed  to  provide  them  with 
effective  preparation  for  graduate  study. 
The  program  of  study  must  consist  of 
summer  research  internships  augmented 
by  seminars  and  other  educational 
experiences.  All  funds  received  under 
this  program  must  be  used  for  direct 
fellowship  aid.  Fellowships  should 
provide  an  opportunity  for  fellows  to 
spend  from  six  to  ten  weeks  during  the 
summer  on  a  grantee's  campus 
participating  in  research  and  scholarly 
activities  in  an  environment  that  is 
encountered  in  graduate  and 
professional  programs. 

Note:  For  guidance  purposes  only,  the 
Secretary  suggests  that  applicants  consider 
"minority"  to  mean  American  Indian, 
Alaskan  Native,  Black  (not  of  Hispanic 
origin),  Hispanic  (including  persons  of 
Mexican,  Puerto  Rican.  Cuhtan,  and  Central 
or  South  American  origin).  Practice  Islander, 
or  other  ethnic  groups  underrepresented  in 
graduate  education. 

Selection  Criteria 

{a)(l)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximimi  score  for  each  ' 
criterion  is  indicated  in  parentheses. 

(b)  TVie  criteria: — (1)  Meeting  the 
purposes  of  the  authorizing  statute,  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  part  A 
of  title  IX  of  the  HEA,  including 
consideration  of— 

(i)  The  objectives  of  the  project;  and 

(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  part  A  of  title  IX 
of  the  HEA. 

(2)  Extent  of  need  for  the  project-  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  part  A  of  title  IX  of  the 
HEA,  including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 
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(«}  U«w  those  aeedi  wUl  be  met  by 
the  proiect:  aad 

[\v\  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Pian  of  operation:  \7ZpoKA»)inie 
Secretary  reviews  each  application  to 
deteraiine  the  quality  of  die  {dan  of 
operation  for  the  project  including — 

(i)  The  quality  of  the  design  of  the 
project: 

(iy  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii]  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  «ach  objective:  and 

(v)  How  the  ^plicant  wiO  ensure  that 
project  participants  who  are  othertrise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

NotK  The  part  A  of  title  IX  «f  the  HEA 
leqoirM  UmI  fellowship  Awarda  be  made  to 
talented  students  from  minority  groaps 
underrepresented  in  graduate  aducatiao. 

(4){i)  Quality  of  key  personnel:  (7 
points)  TTie  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  including— 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  [b)(4)(i) 
(A)  and  (B),  the  Secretary  considers— 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quaUty  of  the  project 

(5)  Budget  and  cost  effectiveness:  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which— 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(6)  Evaluation  plan:  (5  pohits)  The 
Sdcretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation  : 


plan  for  the  project  including  the  extent 

to  which  the  applicanf  s  methods  of 

evaluation — 
(i)  Are  appropriate  to  the  prt^ect;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  tfiat  are 

quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evalaation  by  the  grmtee.) 

\7)  Adequacy  of  resources:  (5  points) 
The  Secretary  reviews  such  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment  and  suppUes. 

Note:  Part  A  of  title  IX  of  the  HEA  provides 
that  aH  funds  received  under  diis  program  be 
used  for  direct  fellowship  aid. 

(C)  Additional  considerations 
required  by  the  statute 

(IJ  In  making  awards  under  this 
program,  the  Secretary  shall  consider 
the  quality  of  an  applicant's  plan  for 
recruiting  students,  and  the  quality  of 
the  program  of  study  and  of  the  research 
hi  which  the  students  will  be  involved. 

(2)  The  Secretary  will  ensure  an 
equitable  geographic  distributioB  among 
public  and  private  institutions  of  higher 
educatioiL 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Inteigovemmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  contact  see  the  list 
pubUshed  hi  the  Fedaral  Rei^ster  on 
September  17, 199a  (55  FR  38210-38211). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State.  area«vide,  regional  and  local 
entities  may  submit  comments  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  PohM  of  Contact  and  any 


comments  from  State,  area  wide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  ia  this  aotice  to  tlie  foUowii^ 
address:  The  Secretary.  E.0. 12372— 
CFDA  Noj  »4.2Q2,  U.S.  Department  of 
Edncation.  room  4161.  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  the  appHcation  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  imtil 
4:30  p.m.  fWashington.  DC  thne)  on  Ae 
date  indicated  in  tiiis  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  appKcant  submits  its 
completed  application. 

Do  not  send  applications  to  the  above 
address. 

Instructions  for  Transmittal  of 
Application 

(a)  If  an  applicant  wants  to  apply  for  a 
grant  the  applicant  shall— 

(1)  Mafl  the  original  and  two  copies  of 
the  application  on  or  before  die  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center.  Attention: 
CFDA  No.  84.202,  Washington,  DC 
20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline  . 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
CFDA  No.  84.202,  room  3633,  Regional  " 
Office  Building  #3,  7th  and  D  Street 
SW„  Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.&  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commereial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  (1)  The  VS.  Postal  Service  doe*  m>t 
uniformly  provide  a  dated  postmarlc  Before 
relying  on  ttiis  metiiod.  an  applicant  sliould 
dieck  writti  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant  If  an 
applicant  fails  to  receive  the  notification  ol 
application  receipt  within  IS  days  froo^  the 
date  of  mailing  the  applicatioa  the  ap^icant 
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should  call  the  U.sJ  Department  of  Education 
Application  Control  Center  at  (202)  708-8496. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Itetn  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  suffix  letter,  if  any— of 
the  competition  un(  ler  which  the  application 
is  being  submitted. 

Application  Insti  nations  and  Forms 

The  appendix  jo  this  application  is 
divided  into  thret  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  Trese  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
i>arts  and  additic  nal  materials  are  as 
follows: 

Part  I:  Applicapon  for  Federal 
Assistance  (Standard  Form  424)  (Rev.  ♦- 
88)  and  instructisns. 

Part  II:  Budget  Information — Non- 
Construction  Pro  ^ams  (Form  and 
instructions). 

Part  III:  Applii  ation  Narrative. 

Additional  Mate  nals 
Estimated  Pub  ic  Reporting  Burden. 


Assurances — Non-Construction 
Programs  (Standard  Form  424B) 
Certification  Regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements,  Primary 
Covered  Transactions  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014, 9/90) 
and  instructions. 

(Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
FormLLL^A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  form,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  wnless  a  completed  application 
form  has  been  received. 


The  Secretary  strongly  requests  the 
applicant  to  limit  the  AppUcation 
Narrative  to  no  more  than  25  double- 
spaced,  typed  pages  (on  one  side  only) 
including  appendices,  although  the 
Secretary  will  consider  applications  of 
greater  length.  The  Department  has 
found  that  successful  applications  under 
this  program  generally  meet  this  page 
limit. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Walter  T.  Lewis,  Program  Manager, 
U.S.  Department  of  Education,  Division 
of  Higher  Education  Incentive  Programs, 
Mail  Stop  5251, 400  Maryland  Avenue, 
SW.,  room  3022,  ROB-3,  Washington, 
DC  20202-5251.  Telephone:  (202)  70ft- 
9393.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code. 
telephone  708-9300  between  8  a.m.  and  7 
p.m.  Eastern  time. 

Program  Authority:  20  U.S.C.  1134-1134b. 

Dated:  September  6, 1991. 
John  B.  Childers, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


CMS  A  wrewal  No.  030-004] 


t.  0*n  (UMMTTCO 


1.    TVN  V  MMMMMI: 

Q    ConMruction 
X^nNoB-Conttruetion 


S.  Mil  KCCevCD  •¥  STATE 


Sim*  A0plcai«n  Idano** 


Q  Conitnicnon 
Q  NotvConstruction 


4  n*1CMCCCIVCDSVfCIICII*L*6fNCV 


F«Mf«  DMntrfiw 


I.  AMUCANTMroiMUTION 


Orgamialional  Ural 


Mdms  rgw*  ory.  county.  «r«M.  antf  zip  coM) 


Nam*  and  talapnona  numba'  a*  n«  paxon  lo  ba  comactad  on  maitati  involving 
Km*  acpication  tfrva  arM  codia> 


•   CMW.OTCT  lOtWnWCATlOW  WUMMW  <HW>: 


nn 


>.  TYPf  OF  *»PUCANT:  tanlar  appTXmaia  tutm  m  toi> 


TJ 


a.  TVK  OF  A»n.lCA1ION: 

□  »ia*  □  Contmualan         □  Ravnan 

V  Ravidon  ania>  aporopiiaia  laitar(sl  m  bonlMl   Q        (j 

A  IncrasM  Aaaid         B  DacreaM  Award  C  mcraaaa  Duration 

0  Oacraaaa  Duration    Othar  Isp^ciff) 


A  Slaia  M  indnwndani  Scnooi  0«i 

B  Cou<^  I  Siata  Contioliad  tnttituion  e)  Htgrtat  Laammg 

C  MuTMcipal  J  Aivaia  Un<v«rs>lv 

0  TowntNp  K  Indian  Tnba 

E  miarttata  L  individual 

F  Intannunicipal  M  PtqI..  O^oanmiiop 

G  Spocial  D«trcl  N  Oi'<a' .Stvciryl    _ 


«.  MAME  OF  FEOCRAt.  AOCNCV 


r.:..    ;H  p.:rt  Pi-nt    ot 


li.- 


H.  CAT ALOO  OF  FEOEIUL  DOMESTIC 

ASSISTANCE  NUMKM: 


A. 


Jl 


««     DESCNIFTIVE  TITLE  OF  AFVUCANTS  MKUCC 


TTTVE 


C;'u\MS  XO  INSTITUTIONS  TO  ENXOUHACI 
MINORITY  rAHTICIPATION  IN  GRADUAT:; 


II.  ANEAt 


kmctnWM^jEi 


iCT  (ciMs.  counftat.  siaiat.  MC I 


H    FIKWJSEO  FWOJECT; 


U   COWOCSSIOflAL  OISTHICTS  OF 


Start  Data 


Ending  Data 


a  Appiicani 


b  Proiact 


19.  ESTIMATED  FUNDIMO 


a   Fadaral 


b   Applicant 


c  Stata 


d  Local 


a  Otnar 


00 


00 


00 


00 


00 


t«.  IS  AFFLICATION  SUBJECT  TO  MEVIEW  SY  STATE  EXECUTIVE  OTOEM  ttlT*  MOCCSST 

a        VES  TVllS  PREAPPLCATX3N  APPLICATION  WAS  MADE  AVAILABLE  TO  TME 
STATE  EXECUTIVE  OnOER  12372  PROCESS  FOR  REVIEW  ON 


DATE 


b       NO    Q    PROGRAM  IS  NOT  COVERED  BY  E  0  12372 

Q    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REViEVi/ 


I    Program  Incomo 


00 


g  TOTAL 


00 


IT.  IST>IEAFauCANT0ELIMOUENT0NANVFE0CIUU.DEITT 
Q  Ya«       H  *Yat '  attach  an  axplanation 


D  **> 


II.  TO  TME  BEST  OF  MY  KNOWLEDGE  AND  BELIEF.  AU  DATA  M  THIS  A»n.lCAT10NMIEA»PUCAT10N  ARE  THUE  AMD  COMIECT.  TNE  DOCUMENT  MAS  BEEN  DULY 
AUTHOaiZEO  SY  THE  OOVERNING  BODY  OF  THE  A^FLKANT  AND  TME  AFmCANT  IWILL  COMPLY  WITM  TME  ATTACMEO  ASSUMANCES  »  THE  ASSISTANCE  IS  AWAMOCD 


a  Typad  Nam*  o<  AuthoriMd  RopreMnlativa 


b  Tula 


C   Talephone  nomoer 


d  Signaturt  ot  Auitwrmd  Rapraianiativa 


a  Data  S<gn«d 


Pre«ious  Editions  Not  Usabia 


Siarvia'd  ^o"^  *!*      "Ev   4  88 
P-aicr.Ded  ov  OMe  V  '  -•<•  A  It.' 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  if  a  sUnda^d  form  used  by  appIicanU  at  a  required  facesheet  for  preapplications  and  applicatioitt  aubniUed 
for  Federal  assi^Unce.  U  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  Sutes  which  hav« 
esUblished  a  relriew  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  h(  their  process,  hare  been  giiren  an  opportunity  to  review  the  applicantt  tubmissioii. 

Item:  Entrv: 

It.    Utt  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 


3. 

4. 


IMI 


Item:  Entrv: 

1.     Self-exptahatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  api  >licable)  &  applicant's  control  number 
(if  applicai  le). 

State  use  o  nly  (if  applicable). 


If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizati  >nal  unit  which  will  undertake  the 
assistance!  activity,  complete  address  of  the 
applicant,  ^nd  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
applicatioi  ^ 

6.  Enter  Emiloyer  Identification  Number  (EIN)  as 
assigned  b,  r  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  apiropriate  box  and  enter  appropriate 
letters)  in  the  space(s)  provided: 

— "T^ew"  I  leans  a  new  assistance  award. 

— "Continiiation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  pt'ojected  completion  date. 

<— '"Revisiiin''  means  any  change  in  the  Federal 

Government's  financial  obligation  or 
contingent  liability  from  an  existing 
oUigatipn. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Uae  the  C  kUlog  of  Federal  Domestic  AssisUnee 
number  ai  id  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  Ittach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


13.    Self-explanatory. 


14. 


15. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

AppIicanU  should  contact  the  Sute  Single  Point 
of  (Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
•nd  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
oflicial  representative  must  be  on  file  in  the 
applicant's  ofllce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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UNITED  STATES  DEPARTMENT  OF  EDUCATION 
WASHINGTON,  DC  20202 

PART  II.   BODGBT  IIPORHATIOI 


FORM  APPROVED 
0MB  1840-0603 
EXPIRATION  DATE: 
03/31/94 


Public  repo 
estimated  t 
for  reviewi 
gathering  a 
reviewing  t 
this  burden 
information 
the  U.S.  De 
Compliance 
of  Kanageme 
Washington, 


rting  burden  for  this  collecti 
o  average  4  hours  per  respon 
ng  instructions,  searching  exi 
nd  maintaining  the  data  needed 
he  collection  of  information. 

estimate  or  any  other  aspect 
,  Including  suggestions  for  re 
partment  of  Education,  Infora<a 
Division,  Washington,  DC  20202 
nt  and  Budget,  Paperwork  Reduc 

DC  20503. 


on  of  information  is 
se,  including  the  time 
sting  data  sources, 
,  and  completing  and 

Send  comments  regarding 
of  the  collection  cf 
ducing  this  burden,  to 
tion  Management  and 
-4651;  and  to  the  Office 
tion  Project  184C-0603; 


SECTION  A.   ENUMERATION  OF  STUDENT  EXPENSES 

Room  and  Board 

1 

Transportation 

Tuition 

Other  Applicable  Expenses 

(Specify) 

Total  Federal  Request 

$ 

$ 

SECTION  B.   DATA  ON  FELLOWSHIPS 


1.  Number  of  Fellowships 
Requested 


2.   Number  of  Weeks 
of  Project 


SECTION  C.   FELLOWSHIP  ACTIVITIES 


Period  df  Activity  -  Beginning  Date: 


Ending  Date; 


List  of  Academic  Areas 


SECTION  D.   OTHER  SOURCES  OF  SUPPORT  FOR  PROGRAM 


SOURCE 


AMOUNT 


ED  Form  4-603,  6/91 


MLUNO  CODE  4000-ei-C 
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Instnictioiifl  for  Completing  Part  II. 
Budget  Informa^on 

General 

Applicants  will  be  funded  to  serve 
approximately  10  to  50  participants  at  a 
maximum  of  $190,000  witli  individual 
student  costs  nc^t  to  exceed  $5,000.  All 
student  fellowship  activities  must  begin 
in  the  Summer  (jf  1992,  and  end  no  later 
tlian  one  year  fnom  the  start  date.  No 
costs  will  be  allowed  for  payment  of 
staff,  indirect  cQsts,  or  otlier 
administrative  dosts. 

Important  Noje:  When  it  is 
determined  thai  a  student  had  Hnandal 
aid  eligibility  atihis/her  home  institution 
in  the  academiqyear  preceding  the 
Summer  prograti,  that  student  will 
become  eligible  for  participation  in  this 
program.  The  st  jdent  need  only  to 
submit  a  statem  ent  verifying  his/her 
financial  aid  eli  jibility  to  the  grantee 
institution  prognam  officials  that  should 
be  obtained  froi  n  the  student's  home 
institution  finan  cial  aid  office. 

Specific 

Section  A 

1.  Room  and  I  loard — Allowed  for  non- 
commuting  stud  mts  during  Summer 
only. 

2.  Transporta  ion — Allowed  for  one 
round  trip  for  o;  t-of-town  participants' 
travel  to  and  frcm  the  institution. 
Conmiuting  cosls  to  and  from  campus 
may  be  paid  for  students  residing  in  the 
conmiunity.  Cos  ts  will  also  be  allowed 
for  field  trips  re  ated  to  research  and 
other  scholarly  Activities. 

3.  Tuition — Avowed  only  for  courses 
for  which  crediowill  be  given  by 
institution.  No  tuition  costs  may  be  paid 
for  courses  that 'are  included  in  students' 
normal  course  matriculation  schedules. 

4.  Other  Applicable  Expenses — 
Stipends  may  be  paid  during  Summer 
only.  Insurance,,  supplies,  laboratory 
fees,  and  other  materials  relevant  to  the 
fellowship  activities  may  also  be  paid 
from  the  grant.  ( 

5.  Total  Fedeilal  Request-^nter  the 
total  of  items  1  through  5. 


IMI 


Section  B 

1.  Indicate  the  number  of  students  that 
will  be  recruited  for  fellowships  in  this 
program. 

2.  Indicate  the  number  of  weeks  that 
students  will  be  involved  in  the 
program. 

Section  C 

1.  Period  of  Activity — Please  indicate 
the  date  that  students  will  arrive  on 
campus  to  begin  their  fellowship 
activities  and  the  date  that  these 
activities  will  end. 

2.  List  of  Academic  Areas — Please  list 
all  academic  areas  that  will  be  included 
in  the  program. 

Section  D 

Applicants  are  requested  to  list  all 
sources  of  support  for  the  program  if 
any,  in  addition  to  the  Federal  share. 
This  may  include  State,  private  or 
institutional  sources.  Please  also  include 
a  total  budget  with  cost  breakouts  for 
both  Federal  and  other  sources  in  each 
budget  line  item. 

Instructions  for  Part  III — Application 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  purpose  of  the  program, 
description  of  the  program  and  the 
selection  criteria  the  Secretary  uses  to 
evaluate  applications.  Applicants  should 
address  the  selection  criteria  in  the 
order  the  criteria  are  listed  in  this 
appUcation  notice. 

Hie  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

(1)  Begin  with  a  one-page  Abstract; 
that  is,  a  summary  of  the  proposed 
protect; 

(2)  Include  information  regarding — 
(a)  the  program  of  study  which  should 

talce  the  form  of  summer  research 
internships,  seminars,  and  other 
educational  experiences;  (b)  the 
institution's  plan  for  identifying  and 
recruiting  talented  minority 
undergraduates;  (c]  the  participation  of 
faculty  in  the  program  and  a  detailed 


description  of  the  research  in  which  the 
students  will  be  involved;  and  (d)  a  plan 
for  the  evaluation  of  the  effectiveness  of 
the  program. 

(3)  Include  a  description  of  the 
financial  need  analysis  system  or 
method  to  be  used  in  determining  the 
level  of  each  fellow's  financial  need- 
based  stipends,  room  and  board  costs, 
transportation  costs,  and  tuition  for 
courses  for  which  credit  is  given; 

(4)  Include  information  regarding  the 
number  of  students  you  propose  to 
recruit  to  participate  in  the  program 
from  each  minority  group  that  is 
underrepresented  in  graduate  education; 
and 

(5)  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application 
including: 

(a)  the  proposed  project  period. 

(b)  timelines  for  die  completion  of 
each  project  objective. 

Estimated  Public  Reporting  Burden 

Under  ieims  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  four 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Ehvision, 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1840-0603, 
Washington,  DC  20503. 

(Information  collection  approved  under  0MB 
control  number  1840-0603.  Expiration  date: 
(3/31/94) 
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Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


OMI  AfipreMl  Me.  030-0040 


Certain  of  these  Msurances  may  not  be  applicable  to  your  project  or  proeram  If  vou  hav*  auction, 
please  «,ntact  the  awarding  agency.  Further,  certain  F^erau2aHi?g!JSS°.  may  ^iH  JJSSSS 
to  certify  to  addiUonal  assurances.  If  such  u  the  case,  you  will  be  notifieSl  ^       appiJcanU 


As  the  duly  authorized  representetive  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufllclent  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  applieatioa. 

2,  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authoriied  representative, 
access  to  and  the  right  to  examine  all  records, 
booka,  papers,  or  documenU  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  esUblish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

1  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  |§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
sUtutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

L  Will  comply  with  all  Federal  stetutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  RighU  Act  of 
1964  (PL.  88-352)  which  prohibiu  discriminaUon 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendmenta  of  1972.  as 
amended (20 US C.  IS  168M683. and  1685-1686). 
which  prohibits  discrimination  On  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  |  794),  which  prohibiU  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.fS  6101-6107),  which  prohibits  diserim- 
ination  on  the  basis  of  age; 


(e)  the  Drug  Abuse  Qflice  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  (S  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C.  29  ^  dd  3  and  290  ee- 
3),  as  amended,  relating  to  c.  nfidentiality  of 
alcohol  and  drug  abus«  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  US  C  I 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale.  renUl  or  financing  of 
housing:  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sututcCs)  under  which 
application  for  Federal  assisunce  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtuU(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equiUble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremenU  apply  to  all  inUresU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  ii  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
use.  II 874).  and  the  Contract  Work  Hours  and 
Safety  SUndards  Act  (40  U.S.C.  H  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreemenU. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  p-equirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comily  with  environmenul  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measured  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738.  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  tS  1451  et  seq  );  (0 
conformil^  of  Federal  actions  to  Sute  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Ai»  Act  of  1955,  as  amended  (42  U.SC.  I 
7401  et  S4  q.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  19(74,  as  amended.  (PL  93-523);  and  (h) 
protecticn  of  endangered  species  under  the 
Endangei  ed  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  fl6  use.  IS  1271  et  seq )  related  to 
protecting  components  or  potential  components  of 

.  the  national  wild  and  scenic  rivers  system. 


'•GNATUIU  or  AUTMOHlZED  CERTIFYING  OWICIAL 


amiCANT  ORGANIZATION 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  IS  4801  et  seq )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TITLE 


DATE  SUBMITTED 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicanti  thould  refer  to  the  regubtioM  cited  bdow  to  delcnnim  the  OBftificition  to  whfch  they  m  required  to  meat  AppUcanu 
•houJdaln  review  the  iiutru<^k>ru  for  certifk^kmiMduded  In  the  reguUtiorabef^  Signature  of  tRufonn 

provide,  for  cowplUmw  with  eeitifkatkm  reqidrBmenti  uw»^ 

^?'^7S'''*!rfi^™^.1^  Suspension  (Nonprocuremcnt)  and  Covemmcnt-widc  itoquiranwnu  fer  DnM-Frec  Worimlacc 
(Grants).  The  certifieatloM  shall  be  treated  as  a  material  ryewnution  of  bet  upon  which  rellsncc  will  be  pUood  when  the  Department 
ofEducationdeterminestoawardthecovcredtnn«action,grant.orcoopentivcagreemant.  ^ 


1.  LOBBYING 

As  required  by  Section  13S2,  Title  31  (rf  the  UA  Code  and 
implemented  at  34  CFR  Part  82.  for  persons  enteriM  into  a 
gwit  or  cooperative  agreement  over  $100,000,  as  deflned  at  34 
CFR  Part  82.  Sections  SL105  and  82.110,  the  applicant  certifies 
that: 

(a)  No  Federal  appropriated  fimds  have  been  paid  or  %viU  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
Influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Cttnpess,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  malung  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  an^  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  peraon  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undereigned  shall 
complete  and  submit  Sundard  Form  -  LLL,  "Disclosure  R>nn 
to  Report  Lobbying,'  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiera  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontractt)  and  that 
all  subrecipients  shall  certify  aitd  disdoae  Mooidin^y. 


2.  DEBARMENT,  SUSPENSI(»4,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspoisfon,  and  implemented  at  34  CFR  Put  85,  for 
prospective  participants  in  orimary  covered  transaction^,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110  - 

A.  The  iqi>pUcant  certifies  that  it  and  its  principals: 

(a)  Are  KM  presently  debarrod,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  volunUriiy  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  witMn  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  civil  judginent  rendered 
against  them  for  commission  of  fraud  or  a  criodnal  offense  in 
connection  writh  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  Sute;  or  local)  transactfon  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
stttutes  or  commission  of  embezzlement  theft  forgery, 
bribery,  falsification  or  destruction  of  records,  malung  false 
sutements,  or  receiving  stolen  property; 

(c)  Are  not  praMntly  indicted  for  or  otherwise  ciiminaUy  or 
dvillv  charged  by  a  governmental  enti^  (Federal  Sutc;  or 
locaU  with  commission  of  any  of  the  ofrenses  enumerated  in 
paragraph  (1  )(b)  of  this  certification;  and 


(d)  Have  not  wriihin  a  three-year  period  preceding  this 
application  had  one  or  more  public  tranuctions  (Federal,  Sutc 
or  locaD  terminated  for  cause  or  defsult;  and 

B.  Where  the  appBcant  is  unable  to  oet  fy-oanyofthe 
sutemena  in  this  ootiftcation.  he  or  she  shall  attach  an 
explanation  to  this  application. 


S.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dru»;Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFRTart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectxms  85.605  and  §5^10  - 

A.  The  applkant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  sutement  notifying  empk>yees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possessk>n,  or 
use  of  a  controlled  subsunce  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  Uken  against 
employees  for  violation  of  such  prohibition; 

(b)  EsUblishing  an  on-going  drug-free  awareness  program  to 
inform  empk>yees  about- 

fl )  The  dangers  of  drug  abuae  in  the  workplace; 

(2)  The  grantee's  policy  of  mainuining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabiliUtkNi,  and 
empk>yee  assistance  programs;  and 

(4)  The  peruhies  that  may  be  imposed  upon  empk>yees  for 
drug  abuse  vtolations  occurring  in  the  workplace; 

(c)  MaUns  a  a  raqulment  that  each  emplojrae  to  be  cngi^ 
in  the  peitonnance  of  the  gram  be  riven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  empfoyee  in  the  sutement  required  by 
paragraph  (a)  that,  as  a  condition  of  empfoyment  under  the 
grant  the  empfoyee  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  empfoyer  in  writing  of  his  or  her  convictfon  for  a 
vtolatton  of  a  criminal  drug  stttutc  occurring  in  the  trarkplace 
no  later  than  five  calendar  days  after  such  convictton; 

(e)  Notifying  the  agency.  In  writing,  %irithin  10  calendar  days 
after  receiving  notkc  under  subparagraph  (dX2)  from  an 
empfoyee  or  otherwise  receiving  actual  notice  of  such 
oonvioion.  Empfoyert  of  convicted  cmpk>yeea  must  provkie 
notice  including  poeitfon  title,  to:  DireOor,  Grants  and 
Contracts  Servkx,  U.S.  Departtnent  of  Educatton,  400 
Maryland  Avenue;  S.W.  (Room  3l2i  CSA  Rcfponal  CXficc 
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Bunding  No.  3),  Washington,  DC  20202-<5q.  Noti«  «h*Jl  In- 
clude the  identification  numberts)  of  each  affected  giant; 

<f)  Taking  one  of  th^  foDowing  actions,  within  30  calendar  day* 
of  receiving  notice  tinder  subparagraph  (dXZ),  with  respect  to 
any  employee  who  1$  so  convKt«l— 

0 )  Taking  appropriite  per«)nnel  action  apinst  such  •" 
employee,  up  to  and  including  termination,  consistent  withtho 
«quiren»entt  of  tNJRehabiliution  Act  of  1973,  as  amended;  or 

(2)  Requiring  such tmptoyee to  participate satisfaetorilyin • 
drug  abuse  assisuiKe  or  rehabiJiulion  program  approved  for 
auch  purposes  by  a  Federal  Sute,  or  local  health,  law  enforce- 
ment, or  other  appropriate  agency;  • 

(g)  Making  a  good  faith  effort  to  continue  lo  mainUin  a  drug- 
free  workplace  thnjugh  implemenution  of  paragraphs  (a), 
(b),U).{dUe),*ndtf). 

B.  The  grantee  maj  insert  In  the  soace  provided  below  the 
»ite<s)  for  the  perfotmance  of  work  done  in  connection  wath  the 
specific  grant: 

Place  of  Petforman^  (St  reet  address,  dty,  county,  sut^  z^ 
code) 


DRUG-FREE  WORKPLACE  „^„ . ,  ^ 
(GRANTEES  WHO  ARE  INDIVroUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFRPart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  - 

A.  As  a  condition  of  the  grant.  I  certify  that  I  %viU  not  engage 
in  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
•ession.  or  use  of  a  controlled  subsuncc  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  »«11  report  the  conviction,  in  vimtint  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Contracla 
Service.  U5.  Department  of  Education.  400  Maryland 
Avenue.  S.W.  (Room  3124.  CSA  Regional  Office  BuiWing 
rOo.  3).  Washington.  DC  20202-4571 .  Nodce  shaU  include 
the  Identification  numbeK*)  of  each  affected  grant 


Check  □"tf  there  J 
JieTe. 


•■>    ••!••■•  'i  •■.'■■■• 


a  c  workplaces  on  file  that  are  not  identified 


As  the  d  uly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  win  comply  with  the  abow 


tiAMEOeAPPUiJMt 


TUNTTID  NAME  AND -nTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


DATC 
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Certification  Regardinjg  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Occlusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Derwrtment  of  Education  regulations  implementing  Executive  Order 
12549,  [)ebarment  and  Suspension,  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.1 10. 


Instructions  for  Certification 


r  signing  and  submitting  this  ] 
ipectivelower  tier  partiaptnt 
ncation  set  out  below. 


1.  Bysignini 
ceitil 


propoaaLthe 
u  providing  the 


2.  The  certification  in  this  clause  is  a  material 
represenution  of  fact  upon  which  reliance  was  placed 
when  this  transaction  «vas  entered  into.  If  it  is  later 
det«mined  that  theprospective  lo«yer  tier  partidpani 
knowingly  rcndeied  an  erroneous  ceAification.  in 
addition  to  other  remedies  available  to  the  FadenJ 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pureue  available 
remedies,  inclixling  suspension  and/or  det>arment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immectiaie  written  notice  to  the  person  to  which  this 
proposal  is  sulnnitted  if  at  any  tune  the  prospective 
lower  tier  participant  leams  tnat  kt  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  droimstances. 

4.  The  terms  "covered  transaction,*  "debarred." 
"suspended,"  "ineligible."  "lower  tier  covered 
transactioa  "participant,"  "person,"  "primary  covered 
transaction."  principal,"  proposal.* and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  ot^ 
rules  implementing  Execute*  Order  12549.  You  may 
conuct  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  oinaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered     , 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  volunurily 
excluded  from  participation  in  this  covered 
transaction  unless  authorized  by  the  department  or 
agency  with  which  this  transaction  originated. 


6.  Theproapectlve  tower  tier  participant  further 
agrees  oy  submitting  thisproposal  tnat  it  will 
include  U«e  clause  tiOed  Xertiiication  Regard  ing 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
ivithoul  modifkation.  in  all  tower  tier  covered 
transactions  and  in  all  sobdtattons  for  tower  tier 
covered  transacttons. 

7.  A  participant  in  a  covered  transaction  may  idy 
upon  a  ccitlncation  of  a  prospective  participant  in  a 
tower  tier  covered  transaction  that  ti»no( 
debarred,  suspended,  ineligible,  oi  voluntarily 
excluded  from  the  oovcrrd  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  deddc  iKc  method  and  frequency 
by  whKh  it  determines  tnc  eligibility  of  its 
principals.  Each  participant  may,  but  is  not 
requited  to,  check  the  Nonprorurement  LiM. 

8.  Nothing  conuined  in  the  foregoing  shall  be 
construed  toTequire  establishment  ofa  system  of 
records  in  order  to  render  in  good  faith  tnc 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  partidpani  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinaiy  coune  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  totver 
tier  covered  transaction  ivith  a  person  who  is 
suspended,  debarred,  ineligible;  or  voluntarily 
excluded  from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Redeiftl 
Government,  the  department  or  agency  writh  which 
this  transactiofl  originated  may  pursue  available 
remedies,  induding  suspension  and/or  debarment . 


Certification  I 

i 

(1)  The  pro^jective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  thai  neither  it  ikm-  its 
prindpaTs  are  presently  deoarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voluntarily  excluded  mm  partidpation  in  this  transaction  by  any  Federal  department  or  ageiKy. 

(2)  Where  the  prospective  lower  tier  partidpant  is  tinaUe  to  certify  to  any  of  the  statements  in  this 
certification,  sudi  projective  partidpant  shall  attach  an  explanation  to  tMs  pfoposa)* 


hAME  OF  APPUCANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  ITTLE  OF  AUTHORIZED  REPRESENTATIVB 


SIGNATURE 


DATE 


>fi  I. 


IMI 
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DISCLOSURE  OF  LOBBYING  ACTIVniES 

Coinpltte  Ms  lonii  to  dtedoM  lobbyinf  kIKWm  piasuaM  to  )1  U3.C  13U 
^^^  (St  w>tn«  tor  p  Ale  bwiw  dbdowwJ 


Apf(0»td  kv  OMt 


1.    TipoofNrfnol 


grant 
c  cooperative  agreement 
d  loan 

e.  loan  niarantee 

f.  loan  wKurance    


eira4crJAcHiK 


I     I  s.  bM^oMei'tppncatloo 


b.  WtialtMwd 
c  post-wvard 


4.    Name  and  AJdrmollcportingEirtilr 
D    Prime 


a    Subawardee 

Tier .Hknomr. 


Cowgrewiowji  Dirtrkt  ifknown: 


«.     Fcdcrd  DcpvttneiM/Acefiqr: 


Si    IcportType; 


□  •.MtWfflne 
b.  material  cnange 
Fer  Material  Ckangc  Only: 
year  quarter 


date  of  last  report 


I.    »Rcpo(«iNgEnti(yiMNe.4i« 
mi  Addteii  oi  friror 


Cnlcf  Pmhw 


CowiytMhwial  Ditlrkt.  «f  towww; 


7.    Fedcfal  Program  N«mc/OeKrio(iofi: 


I.    FcdcralActiqM 


\  if  kitowHi 


CFDA  Number,  if  apphcablf. 


9.    A«*atdAmouiil.(ffaK)wn: 
$ 


!•>  a.  Name  and  AddrcM  ef  lebbring  indty 
(it  mdiwhul.  last  name,  first  nanf.  Mk 


b.  IndMdialf  Performim  Services  (Induding  address  # 
diffarent  from  No.  Waf 
dasf  ttamt.  first  nam*,  Mft 


Htudt  Cwilwiiiaaw  a>t«H»)  SMiX-A  if  ntctsuff) 


It.  Amo«ml  oi  PaymcoKchec*  afftfut  JW>f)^ 


a  actual       O  planned 


IX  Form  of  Paymeol  UJteck  all  that  appfyh 

O    a.  cash 

D    b.  in-kii^  tpedly:  nature 

value    


IS.  Type  of  Payment  (c>>ecic  aK  that  apptrf. 

□  a.  retainer 

a  b.  one-time  fee 

a  c.  commission 

D  d.  comingent  fee 

D  e.  deferred 

a  f.  other;  specify:  _____^___ 


14  irielOeKr^tioo  of  Services  Perfofioedo.  to  be  Perfom*dairfD«««(s)ol  Service.  liKhidiogoHlceftslw 
•r  iMcmberi^  contacted,  for  Paymtol  Indicated  in  Hcm  II: 


IS.  Cowtlmialhln  SbeetUI  Sff  tli-A 


OYes  a  No 


II  uwc  tm  o*  I 


lUc:  


Tihpboni  No.!. 


Dote:, 


iW-  ■  :;    i;  jf-^^tT*  x^^v^  ^  *^  ■**''*    \    -. 


^^i^S^w  *« 


SiiliS^ 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

;  CONTINUATION  SHEET 


Afp«ow*4  by  OMt 


.   .(V 


Rcpoftinf  cntMys 


i^  *.'i<? 


■t  ...V 


.'i\:iii:'y-i.  .ill  'ai- 
.J.    .      •      -i    .;.M,<-l.r- 


'••■■S  .::._: 


S.I,  J 


.  t  •«,';:.  ^  •  ,•- 


-•-.■^i- 
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INSTRUCnONS  FOR  COMPLEnON  OF  SF-UI,  DISCLOSURE  OF  LOBBYING  AdlVmES 

This  (fitdosure  foim  shall  be  completed  by  the  reporting  cntihr.  whether  mbamardee  or  prime  Federal  recipient,  at  the 
Mtiation  or  recetpt  of  a  cowered  Federal  action,  or  a  mateiial  change  to  a  previou*  fBing,  pureuant  to  title  31  U  j.C 
section  IJSi  The  filing  ol  a  form  is  re<;u>red  lor  each  oayment  or  agrecfnent  to  nui-  payment  to  ary  lobbying;  entity  «or 
influencing  or  attempting  to  influence  an  oHicer  or  employee  of  an/  'bc'^>  •  Member  of  Congtess,  an  officer  or 
employee  of  Congress,  or  ar.  employee  o'  a  Member  of  Conqjress  in  connection  Mrith  a  covered  Federal  action.  Use  the 
SF-Ul-A  Continuation  Sheet  for  addiconaj  iniomution  if  the  space  on  the  <om\  is  inadequate.  Complete  all  ilems  tha. 
apply  for  both  th4  initial  filing  and  mate.nal  change  repon.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  Infomubon. 

1.  Identify  the  type  cf  coveted  Feceral  action  for  »vhich  lobbying  activity  is  and/or  has  been  se aired  to  influence  tSe 
outcome  of  a  covered  Federal  a.uon. 

Identify  thejtutus  of  the  covered  Federal  action. 

appropriate  classification  of  this  report.  If  this  is  a  foUowup  report  caused  by  a  nutenal  change  to  the 
pfeviouily  reported,  enter  the  year  and  quarter  in  which  the  change  occuncd.  Erter  the  date  ol  the  last 
previously  i^bmined  report  by  this  reporting  entity  for  this  covered  Federal  action. 

Enter  the  fjill  tume,  address,  city,  sute  and  zip  code  of  the  reporting  et.tity.  Include  Congressional  District,  if 
kno.vn.  O.acJt  the  appropriate  classification  of  the  reporting  entity  that  desigrva'es  if  it  is.  or  ex;  •^s  to  be.  a  prime 
or  subaward  redpienL  Identify  the  tier  of  the  subawardec.  e.g,  the  first  subawardee  of  the  9->T>e  is  the  1st  tier. 
Subawards  Include  but  are  not  limiieU  to  subconiracts,  subgrants  and  contract  awards  under  gr«r  is. 

If  the  orgaifzation  filing  the  repon  in  item  4  checlis  "Subawardee",  t'>en  enter  tht  full  nanr>e.  address.  Qt>,  state  and 
zip  code  of  the  prime  Federal  recipient.  Irtdude  Congressional  District  if  krtown. 

Enter  the  name  of  tiie  Federal  agency  malting  the  award  or  loan  comT»:tment.  Indude  at  least  one  organizatiorul 
level  below(  agency  name,  if  k*«)wn.  For  example.  Department  of  Transportation,  United  Sutes  Coast  Guard. 

Enter  the  Hederal  program  name  or  desoiption  for  the  covered  Federal  action  (Item  1).  I;  known,  enter  the  full 
Catalog  ofi  Federal  Domestic  Assistance  (CFDA)  number  for  grants.  cooperath«  agreements,  loans,  and  loan 
commiiments. 


2. 
3. 


Identify  the 
information 


6. 


Enter  the  li^ost  appropriate  Federal  Idenufying  number  available  for  the  Federal  action  identified  In  item  1  (eg. 
Request  for  Proposal  (RFP)  number;  Inviution  for  Bid  (IFB)  number;  grant  announcement  number  the  contract 
grant  or  l0an  award  number  the  app'cation/proposal  control  number  as^gned  by  the  Federal  agency).  Incluoe 
prefises.  ei,  "Rf  P-DE-9(H)01.' 


Forac 

Federal 


Federal  action  where  there  has  been  an  award  or  loan  commitment  by  ti»e  Federal  agency,  enter  the 
It  of  ttve  awardloan  convrutment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  x^e  full  name,  address,  dty,  sute  and  zip  code  of  the  iobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influerKe  the  covered  Federal  action. 

(b)Enter  tne  full  rumes  of  the  individuaKs)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Eruer  L^t  Name.  First  Name,  and  Middle  initial  (Ml). 

11.  Enter  the  Amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  ertity  (item  10).  Indicate  wf»ether  the  payment  has  l)een  made  (actual)  or  will  be  made  (planned).  Check 
alt  boxes  d»at  apply.  W  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the!  appropriate  bo((es).  Check  aO  boxes  that  appfy.  If  payment  is  made  through  an  in-kind  contribution, 
spedfy  the  ruture  and  value  of  the  m-kind  payment 

13.  Oteck  the  appropriate  t>ox(es).  Check  aO  boxes  that  apply.  If  other,  spedfy  nature. 


14. 


tnd 


Provide  a 

perform, 

actual  cofiiact  wi 

employeefs), 


15.  Check 

16.  The  certifijing 


tpedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
■^-*  the  date<$)  of  any  services  rendered.  Irtdude  all  preparatory  and  related  activity,  not  just  time  spent  in 
t  with  Federal  offidals.  Identify  the  Federal  offidaMs)  or  cmptoyee(s>  contacted  or  the  officerts). 
or  Memberts)  of  Congress  that  were  contacteoL 


whether 


or  not  a  SF-LU.-A  Continuation  Sheet(s)  is  attached. 
offidal  shall  sign  and  date  the  form,  print  his/I    r  name,  title,  artd  telephone  number. 


Pubi<  rcpensn^  burden  lor  thn  coOectian  of  inionnaeon  ii  ctlimatcd  la  avenge  M  miMuca  per  retpome.  iocloding  time  lor  rev««w«nj 
imtrucoant.  tevchmf  exntmg  dju  kmuccs.  galhcnnf  tnd  mMnuming  me  data  needed,  and  completing  and  rmewtng  the  coitccoon  of 
intormiiKin  SeAd  commentt  regarding  the  burden  estimate  cr  any  adwr  aipcct  e(  ttiis  coitcbon  of  iniormaiion.  induding  tuggeinons 
tor  rettucmg  Omi  burdttt.  w  the  0«fKC  of  MaugemcfM  wid  •udgel  PlpeiwcA  IcducOon »o>tct  (Oia»00«t),  Washington.  DC.  2050J 
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DEPARTMENT  0F  EDUCATION 
CFDA  NOJ  S4.20a 

Graduate  Assistance  in  Areas  of 
National  Need  program 

Notice  invitint  applications  for  new 
awards  for  Fisc€  l  year  (FY)  1992. 

Note  to  Applicants:  This  notice  is  a 
complete  applicption  package.  Together 
with  the  statute  lauthorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  neejded  to  apply  for  a  grant 
under  this  competition. 

The  purpose  and  activities  of  this 
program  complament  the  AMERICA 
2000:  An  Education  Strategy,  specifically 
relating  to  the  National  Education  Goals 
for  making  U.S.  students  first  in  the 
world  in  science  and  mathematics 
achievement.  Tie  national  education 
objectives  inclupe  increasing  the 
number  of  teacHers  with  a  substantive 
background  in  itiathematics  and  science, 
and  significantly  increasing  the  number 
of  undergraduale  and  graduate  students, 
especially  women  and  minorities,  who 
complete  degrees  in  mathematics, 
science  and  enaneering.  This  program 
also  addresses  Track  III  of  the  Americaf 
2000  strategy — i-ansforming  America 
into  "A  Nation  if  Students"— by 
enabling  graduate  students  to  gain 
further  knowle4ge  and  skill,  and  thereby 
demonstrate  to  American  youth  the 
importance  of  continued  learning 
throughout  his  or  her  life. 

Purpose  ofPwgram:  To  provide — 
through  acadenjic  departments  and 
programs  of  institutions  of  higher 
education — fellowships  to  assist 
graduate  students  of  superior  ability 
who  demonstrate  financial  need,  in 
order  to  sustain]  and  enhance  the 
capacity  for  teaching  and  research  in 
areas  of  national  need. 

Deadline  for  Transmittal  of 
Applications:  0  ctober  28, 1991. 

Deadline  for .  ntergovemmental 
Review:  December  27, 1991. 

Available  Fupds:  The  President's 
budget  requested  no  funds  for  this 
program.  Awards  are  contingent  upon 
the  availabilityjof  appropriations  for  FY 
1992.  Proposed  legislation  reauthorizing 
the  Higher  Education  Act  of  1965,  as 
amended  consolidates  the  graduate 
education  fellofvship  programs, 
including  the  G  'aduate  Assistance  in 
Areas  of  Natioi  lal  Need  Program.  No 
funds  have  beefi  appropriated  at  this 
time. 

Estimated  R(^ge  of  A  wards:  $100,000- 
S500.GOO. 

Estimated  A  ^erage  Size  of  A  wards: 
$170,000. 


Estimated  Number  of  New  Awards: 
22. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  38  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations).  34  CFR  part  75  (Direct 
Grant  Programs),  34  CFR  part  77 
(Definitions  that  Apply  to  Department 
Regulations),  34  CFR  part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities).  34  CFR  part  82  (New 
Restrictions  on  Lobbying),  34  CFR  part 
85  (Government-wide  Debarment  and 
Suspension)  (Nonprocurement),  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants),  and  34 
CFR  part  86  (Drug-Free  Schools  and 
Campuses). 

Description  of  Program:  The  Graduate 
Assistance  in  Areas  of  National  Need 
Program  is  authorized  under  part  D  of 
title  IX  of  the  Higher  Education  Act  of 
1965,  as  amended  by  Public  Law  99-498, 
the  Higher  Education  Amendments  of 
1986  (20  U.S.C.  11341-1134q). 

Eligibility:  (a)(1)  Any  academic 
department,  or  program  or  other 
academic  unit  (hereafter  referred  to  as 
"academic  department")  of  an 
institution  of  higher  education,  as 
defined  in  section  1201(a)  of  the  Higher 
Education  Act  of  1965,  as  amended,  that 
provides  courses  of  study  leading  to  a 
graduate  degree  in  an  area  of  national 
need  as  established  in  the  PRIORITIES 
section  of  this  notice  and  that  has  been 
in  existence  for  at  least  four  years  at  the 
time  of  application  is  eligible  to  apply 
for  a  grant. 

(2)  An  academic  department,  as 
described  in  paragraph  (a)(1)  of  this 
section,  may  submit  a  joint  application 
with  one  or  more  nondegree-granting 
institutions  which  have  formal 
arrangements  for  the  support  of  doctoral 
dissertation  research  with  degree- 
granting  institutions.  For  the  purposes  of 
this  program,  a  nondegree-granting 
institution  is  any  organization  that — 

(i)  Is  described  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1954,  and 
is  exempt  from  tax  under  section  501(a] 
of  the  Code: 

(ii)  Is  organized  and  operated 
substantially  to  conduct  scientific  and 
cultural  research  and  graduate  training 
programs; 

(iii)  Is  not  a  private  foundation; 

(iv)  Has  academic  personnel  for 
instruction  and  counseling  who  meet  the 
standards  of  the  institution  of  higher 


education  in  which  the  graduate 
students  are  enrolled;  and 

(v)  Has  necessary  research  resources 
not  otherwise  readily  available  in  such 
institutions  to  such  students. 

(b)  An  individual  is  eligible  to  receive 
an  award  from  an  academic  department 
participating  in  this  program  if  the 
individual — 

(1)  Has  financial  need,  as  determined 
under  criteria  developed  by  the 
institution  of  higher  education; 

(2)  Has  an  excellent  academic  record 
in  the  individual's  previous  program  or 
programs  of  study; 

(3)  Plans  a  teaching  or  research 
career 

(4)  Plans  to  pursue  the  highest 
possible  degree  available  in  the 
individual's  course  of  study;  and 

(5](i)  Is  a  U.S.  citizen  or  national; 

(ii)  Provides  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  he  or  she — 

(A)  Is  a  permanent  resident  of  the 
United  States;  or 

(B)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident; 

(iii)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands. 

(c)  An  institution  must  provide 
assurances  that  in  making  fellowship 
awards  under  this  program  it  will  seek 
talented  students  from  traditionally 
underrepresented  backgrounds.  The 
Secretary  suggests  that  applicants 
consider  "traditionally 
underrepresented  backgrounds"  to  mean 
minorities  and  other  groups,  including 
women,  who  historically  have  been 
underrepresented  in  the  specific  area  of 
graduate  study  for  which  a  fellowship  is 
awarded. 

(d)  The  academic  department  of  the 
institution  of  higher  education  is 
responsible  for  making  accurate 
determinations  concerning  the  criteria  in 
paragraph  (b)  of  this  section. 

Priorities:  The  Secretary  gives  an 
absolute  preference  to  applications  that 
propose  to  provide  fellowships  in  one  or 
more  of  the  following  areas  of  national 
need:  Chemistry,  Biology,  Engineering. 
Foreign  Languages,  Mathematics,  and 
Kiysics.  Under  34  CFR  75.105(c)(3),  the 
Secretary  funds  imder  this  competition 
only  applications  that  meet  one  or  more 
of  these  absolute  priorities.  Under  34 
CFR  75.105(c)(1).  the  Secretary  invites. 
under  the  priority  for  Foreign  Languages, 
applications  that  address  the  "less 
commonly  taught  languages",  i.e., 
languages  other  than  French,  German, 
Italian  and  Spanish.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
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absolate  preference  over  other 
applications. 

Selection  Prxxxdares:  (a) 
Geographically  balanced  review  panels 
of  nationally  recognized  scholars  will 
use  the  selection  criteria  to  evahiate. 
score,  and  rank  apphcations. 

(b)  Ckmsistent  writh  an  allocation  of 
awards  based  on  quality  of  competing 
applications,  an  equitable  geographic 
distribution  among  public  and  private 
institutions  of  higher  educatioo  will  be 
promoted. 

Selection  Criteria:  (a)(1)  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria.  (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  20 
U.S.C.  1134l-1134q,  including 
consideration  of — 
(i)  The  objectives  of  the  project  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 

(2)  Extent  of  need  for  the  project.  (20 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 


(vi)  For  grants  onder  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  apphcant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (13 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
OD  the  project,  including — 

(A)  The  qualiHcations  of  the  project 
director  (if  one  is  to  be  used); 

(6)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)(A)  and  (B)  will 
commit  to  the  project  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age  or  handicapped  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs 
(b)(4)(i)(A)  and  (B),  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  die  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  see  34  CFR  75.590 

Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (7  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  supplies. 

Funding  Requirements:  (a)  No  grant  to 
an  academic  department  of  an 
institution  of  higher  education  shall  be 
less  than  $100,000  nor  greater  than 
$500,000  for  any  fiscal  year. 

(b)  Grant  awards  are  for  a  three-year 
period,  beginning  with  the  Fall  academic 
term  in  1992.  Amounts  not  designated 


for  fellowshtps  under  this  program  by 
June  15, 1992.  will  be  reallotted  to 
academic  departments  snd  programs  of 
institutions  wrfaich  can  use  the  grants 
authorized  by  this  program. 

(c)  Prom  at  least  60  percent  of  the 
funds  received  under  this  program,  an 
academic  department  of  an  institution  of 
higher  education  shall,  consistent  with 
the  limitations  in  this  paragraph,  make 
commitments  to  graduate  students  at 
any  point  of  their  graduate  study  to 
provide  stipends  for  the  length  of  time 
necessary  for  a  student  to  complete  the 
course  of  graduate  study,  but  in  no  case 
longer  than  5  years.  Because  original 
awards  to  an  academic  department  of 
an  institution  of  higher  education  may 
not  be  made  for  longer  than  three  years, 
an  academic  department  of  an 
institution  of  hitter  education  may  not 
make  a  commitment  to  a  graduate 
student  for  more  than  three  calendar 
years  of  support  under  the  Graduate 
Assistance  in  Areas  of  National  Need 
Program. 

Nols:  The  institntion  could  make  a 
camfnitment  beyond  the  three  years  with  its 

own  funds.) 

If  an  institution  successfully  competes 
for  a  new  award  in  a  subsequent 
competition,  a  student  may  receive 
additional  support,  but  in  no  case  shall  a 
student  receive  more  than  five  calendar 
years  of  support. 

(d)  The  size  of  the  stipend  awarded  to 
students  each  year  shall  be  determined 
by  the  institution,  except  that  no  annoai 
stipend  award  under  this  program  may 
exceed  $10,000,  or  the  demonstrated 
level  of  need,  determined  on  the  basis  of 
criteria  developed  by  the  institution, 
whichever  is  less. 

(e)  From  the  remaining  40  percent  of 
the  funds  received  under  this  program, 
the  academic  department  or  program 
may  award  fellowship  recipients 
amounts  to  pay  tuition,  fees  and  other 
costs  of  education  not  included  in 
student  stipends.  No  grant  funds  may  be 
used  for  the  general  operational 
overhead  of  the  academic  department. 

Matching  Requirements:  An  academic 
department  must  provide  from  non- 
Federal  sources  an  antount  at  least 
equal  to  25  percent  of  the  grant  The 
matching  funds  must  be  used  for  the 
same  purposes  as  the  grant  funds,  as 
specified  in  paragraphs  (c)  through  (e)  of 
the  Funding  Requirements  section  of  this 
notice. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
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coordination  and 
Federal  financia 
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Programs)  and  th«  regulations  in  34  CFR 
part  79. 

the  Executive  order  is 
to  foster  an  interg  avemmental 
partnership  and  t(  i  strengthen  federalism 
by  relying  on  Stat ;  and  local  processes 
for  State  and  loca  goverrmient 

■eview  of  proposed 
assistance. 

Applicants  mus  t  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  oi^t  about,  and  to  comply 
with,  the-State's  ^cess  under 
Executive  Order  12372.  Applicants 
proposing  to  perfqrm  activities  in  more 
than  one  State  should  immediately 
contact  the  Singlq  Point  of  Contact  for 
each  of  those  Stales  and  follow  the 
procedure  established  in  each  State 
under  the  Execut^e  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  federal  Register  on 
September  15. 1989,  pages  38342-38343. 

In  States  that  h^ve  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  negional,  and  local 
entities  may  subrtit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  commetits  submitted  by  a 
State  Single  Poinii  of  Contact  and  any 
comments  from  S|ate,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Sectetary,  E.0. 12372- 
CFDA  #84.200,  uls.  Department  of 
Education,  room  4l61,  400  Maryland 
Avenue,  SW..  Washington,  DC  20202- 
0125.  j 

Proof  of  mailing  %vill  be  determined  on 
the  same  basis  aJ applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  inithis  notice. 

Please  note  thatt  above  address  is  not 
the  same  addresg  as  the  one  to  which 
the  applicant  submits  its  completed 
application.  Do  n  jt  send  applications  to 
the  above  addres  s. 

Instructions  for  i  ransmittal  of 
Applications 

(a)  If  an  applic  int  wants  to  apply  for  a 
grant  the  applicant  shall — 

(1)  Mail  the  orsinal  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 


IMI 


(CFDA  #  84.200),  Washington.  DC 

20202-4725. 

or 

(2)  Fland  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #  84.200),  room  3633,  Regional 
Office  Building  3,  7th  and  D  Streets, 
SW.,  Washington,  DC  20202. 

(b)  An  application  must  show  one  of 
the  following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service 
does  not  uniformly  provide  a  date 
postmark.  Before  relying  on  this  method, 
an  applicant  should  check  with  its  local 
post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt  within 
15  days  from  the  date  you  mailed  the 
application,  the  applicant  should  call  the 
U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certiHcations.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 


parts  and  additional  materials  are  as 

follows: 

Part  I:  Application  for  Federal 

Assistance  (Standard  Form  424 
(Rev.  4-88))  and  instructions. 

Part  II:  Budget  Information— Graduate 
Assistance  in  Areas  of  National 
Need  Program  (OMB  No.  1840-0604) 
(Standard  Form  424A)  and 
instructions. 

Part  IIL  Application  Narrative 
Statutory  Assurances 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
.  Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014. 9/9)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use  of 
grantees  and  should  not  l)e  transmitted  to  the 
Department.) 

^Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FUIITHER  INFORMATION  CONTACT: 

Carolyn  Proctor-Kelly,  U.S.  Department 
of  Education.  Division  of  Higher 
Education  Incentive  Programs,  400 
Maryland  Avenue,  SW..  Washington, 
DC  20202-5251.  Telephone:  (202)  708- 
9419.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  Washington.  DC  202-708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Progrun  Authority:  20  U.S.C..  11341-q. 

Dated:  September  6, 1991. 
lohn  B.  Childers, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

WLLINQ  CODE  4000-01-41 
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Q  «M      ■*Vai.'anacfianai«iana*an. 


•-e 


D  Na 


««.  10  TMt  am  or  MV  KNOWUOOI AMO  anjIF.  AU  BATA  • 

AUTMOMtn  av  iMf  oo«caNMO  BOPv  OF  mt  AaaiiCANT  A 
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■  AFFUCANT  «NU  COaWtV  miM  1M  ATTACMCO  AtSUAAMCn  »  TMI  ASS«TAMCf  ••  A«M«OCO 


a.  Tfpad  NMita  ¥  AMmgnnd 


BTiOa 


al  AuthanMd  Rapfaaamatna 


a  Oaial<«*< 


naviaiM  Ed4«n(  Net  MafiS" 


Suoo*^  l^axn  i}i    •mV  i4l! 

F<«K'4M>  e*  OUB  CCM^i  A-tOi 


Authorized  fof  Local  ReptoductioA 
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This  is  •  standarc 
for  Federal  assistance 
established  a  review 
to  be  included  in  t|ieir 

Item: 


10. 


11. 
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INSTRUCTIONS  FOR  THE  SF  424 

form  used  by  applicanU  as  a  required  facesheet  for  preapplieationt  and  •pplications  wbmitud 
e  It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  SUtes  which  have 
and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
process,  have  been  given  an  opportunity  to  review  the  applicant  t  submission. 

Entrv:  ^^^'  Entry: 


1.  Self-explanj  tory. 

2.  Date  appi  icJtion  submitted  to  Federal  agency  (or 
Sute  if  applicable)  &  applicant's  control  number 
(ifapplicabU). 

3.  Stato  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  ravise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  ft  r  a  new  project,  leave  blank. 

5.  Legal  nami  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  iictivity,  complete  address  of  the 
applicant,  aad  name  and  telephone  number  of  the 
person  to  cpntact  on  matters  related  to  this 
application. 

6     Enter  Empl  >yer  Identification  Number  (EIN) 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  {appropriate  letter  in  the  space 
provided. 


Check 
letterts) in 

— "New'mtans 


apprJDpriate  box  and  enter  appropriate 
space(s)  provided: 

a  new  assistance  award. 


tiei 


— "Continuation"  means  an  extension  for  an 
additional  rundingA>udget  period  for  a  project 
with  a  prfjected  completion  date. 

— "Revisiort"  means  any  change  in  the  Federal 
Government's  fmancial  obligation  or 
contingeat  liability  from  an  existing 
obligation. 

Name  of  Feleral  agency  from  which  assisUnce  is 
being  reque  sted  with  this  application. 

Uae  the  Caialog  of  Federal  Domestic  AssisUnce 
number  anil  title  of  the  program  under  which 
assistance  i  ( rcqucvt 


ma. 


Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  jexplanation  on  a  separate  sheet.  If 
appropriate!  (eg.,  construction  or  real  property 
projects),  alUch  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  silmmarj  description  of  this  prefect 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  dtiea). 

13.  Self-axplanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District($)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  qnl^  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  oo  an  attached  sheet  For  multiple 
program  funding,  use  toUls  and  show  breakdown 
using  same  categories  as  item  15. 

16.  ApplicanU  should  contact  the  SUte  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Sute  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  represenUtive  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofiicial  represenUtive  must  be  on  file  in  the 
applicant's  office.  (CarUin  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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FORM  APPROVED t  4/99 
0MB  MO. I   1940-0<04 
BXPZRATIOM  DXTBt   12/91 


ZASZ-XX 

BUDGET  IMFORMATIOM 

OKXDDATB  AB8ISTAMCE  IM  AEEAB  OF  MXTIOMAL  MEED 

FISCAL  TEAR  1992 

BBCTIOM  A  -  SUMMARY  OF  FELLOWSHIPS 


ARgA  OF  hfflKhnOV 


MUMBER  OF  FELLOWSHIPS  REOUESTED 


8BCTI0M  B  -  FUMD8  REQUESTED  AMD  COST  SRARIMO 


It 

F«d«ral  Funds  R«<ni«at«d  for  Studont  Stioonda 

2.1- 

Fodaral  Fuada  Raquaatod  for  Tuition,  Foaa 
and  Othor  Costs  of  Bducation  Mot  Zacludod 
in  student  Stipanda. 

Total  Fadaral  Funda  Raquastad 

4. 

Mon-Fadaral  Fuada 

_  Total  Frogrm  Tund9 

BIUJNQ  CODE  400»-0t^ 


•M 


t   * 


4B7B6 


Fedeial  Regiatet  /  Vol  56.  Na  178  /  Friday.  Septeoiber  13.  1981  /  Notioes 


IMI 


Requested  and  Costs 


Instructions  for  Pjrt  II— Budget 
Information  \ 

Section  A— Sumdary  of  Fellowships 

Enter  the  area  o  F  application  and  the 
number  of  fellow^iips  requested 

Section  B — Funds 
Sharing 

1.  Federal  Fundi  Requested  for 
Student  Stipends:  Enter  the  dollar 
amount  of  Federal  funds  requested  for 
student  stipends  mr  applicable  expenses 
except  for  tuition  fand  fees.  (At  least  60% 
of  the  funds  receifed  under  this  program 
must  be  used  to  pt'ovide  stipends.)  See 
"Funding  Requirements." 

2.  Federal  FundfcRequested for 
Tuition.  Fees  andCHher  Costs  of 
Education  Not  Induded  in  Student 
Stipends:  Enter  the  dollar  amount  of 
Federal  funds  req  lested  for  tuition,  fees 
and  other  costs  ol  education  not 
included  in  studei|t  stipends. 

3.  Total  Federal  Funds  Requested: 
Enter  the  total  Federal  funds  requested 
(sum  of  1  and  2).  Total  Federal  funds 
requested  must  n^t  be  less  than  $100,000 
nor  greater  than  SBOO.OOO  per  year. 

4.  Non-Federal  Funds:  Enter  the  dollar 
amount  of  funds  tp  be  provided  from 
other  sources,  e.g^.  state  governments, 
local  government!,  private 
organizations,  etd,  which  must  equal  at 
least  25  percent  of  the  amoimt  of  Federal 
funds  requested. 

5.  Total  Program  Funds:  Enter  the  total 
program  funds  [siim  of  3  and  4). 


Instructions  Part 
Narrative 


'II— Application 


Before  preparir  g  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  info^ation  regarding 
priorities,  and  thd  Selection  Criteria  the 
Secretary  uses  toievaluate  applications. 

The  narrative  sfiould — 

1.  Begin  with  ai  Abstract:  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  Icurrent  academic 
program  and  the  proposed  project  in 
light  of  each  of  th  e  selection  criteria  in 
the  order  in  whic  i  the  criteria  are  listed 
in  this  applicatioi  i  package; 

3.  Set  forth  poll  cies  and  procedures  to 
ensure  that  Fedei  al  funds  made 
available  under  t  lis  program  will  be 
used  to  suppleme  nt  and,  to  the  extent 
practical,  increas  s  the  funds  that  would 
otherwise  be  ma^e  available  for  the 
purpose  of  the  prpgram  and  in  no  case  to 
supplant  those  fifids; 

4.  Set  forth  pol  cies  and  procedures  to 
assure  that  in  mi  iking  fellowship 
awards  under  thi  s  program,  the 


Institution  will  make  awards  to 
individuals  who— 

(A)  Have  financial  need,  as 
determined  under  criteria  developed  by 
the  institution; 

(B)  Have  excellent  academic  records 
in  current  or  their  previous  program  or 
programs  of  study; 

(C)  Plan  teaching  or  research  careers; 

(D)  Plan  to  pursue  the  highest  possible 
degree  available  in  their  course  of  study; 
and  employment  other  than  part-time 
employment  involved  in  teaching, 
research,  or  similar  activities 
determined  by  the  institution  to  be  in 
support  of  the  student's  progress 
towards  a  degree; 

(E)  To  the  extent  possible,  are  from 
traditionally  underrepresented 
backgrounds.  The  Secretary  suggests 
that  applicants  consider  that 
"traditionally  underrepresented 
backgrounds"  mean  minorities  and  other 
groups,  including  women,  who 
historically  have  been  underrepresented 
in  the  specific  area  of  graduate  study  for 
which  a  fellowship  is  awarded;  and 

5.  The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 
Narrative  to  no  more  than  25  double- 
spaced,  typed  pages  (on  one  side  only), 
although  the  Secretary  will  consider 
applications  of  greater  length.  An 
applicant  submitting  a  proposal 
requesting  support  in  more  than  one  of 
the  priority  areas  may  submit  the 
suggested  page  limit  for  each  priority 
area  requested. 

Statutory  Assurances 

1.  From  at  least  60  percent  of  the 
funds  received  under  this  program,  the 
applicant  will  make  commitments  to 
graduate  students  at  any  point  in  their 
graduate  study  to  provide  stipends  for 
the  length  of  time  necessary  for  the 
student  to  complete  the  course  of 
graduate  study,  but  in  no  case  longer 
than  5  years.  No  such  commitments  will 
be  made  to  students  under  this  program 
unless  the  applicant  has  determined 
adequate  funds  are  available  to  fulfill 
the  commitment  either  from  funds 
received  or  anticipated  under  this 
program,  or  from  institutional  funds.  In 
the  event  that  funds  made  available  to 
the  academic  department  under  the 
program  are  insufficient  to  provide  the 
assistance  due  a  student  under  the 
commitment  entered  into  between  the 
academic  department  and  the  student, 
the  academic  department  will  endeavor, 
from  any  fimds  available  to  it,  to  fulfill 
the  commitment  to  the  student. 

2.  The  size  of  the  stipend  awards  to 
students  for  an  individual  academic 


year  will  be  determined  by  the 
Institution  except  that  no  annual  stipend 
award  under  this  program  will  exceed 
$10,000  or  the  demonstrated  level  of 
need,  determined  on  the  basis  of  criteria 
developed  by  the  institution,  whichever 
is  less. 

3.  The  applicant  will  ensure  that  no 
student  shall  receive  an  award  except 
during  periods  in  which  such  student  is 
maintaining  satisfactory  progress  in,  and 
devoting  essentially  full  time  to,  study  or 
research  in  the  field  in  which  such 
fellowship  was  awarded,  or  if  the 
student  is  engaging  in  gainful 
employment  other  than  part-time 
employment  involved  in  teaching, 
research,  or  similar  activities 
determined  by  the  institution  to  be  in 
support  of  the  student's  progress 
towards  a  degree. 

4.  An  academic  department  must 
provide  from  non-Federal  sources  an 
amount  at  least  equal  to  25  percent  of 
the  grant.  The  matching  funds  must  be 
used  for  the  same  purposes  as  the  grant 
funds,  as  specified  in  paragraphs  (c) 
through  (e)  of  the  Funding  Requirements 
section  of  this  notice. 

Signature  of  Authorized  Certifying  OfTicial: 

Title: 


AppKcant  Organization: 


Date  Submitted: 


Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  198a  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
for  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  five 
hours  of  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U,S. 
Department  of  Education.  Information 
Management  and  Compliance  Division. 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  1840-0604. 
Washington.  DC  20503. 

(Information  collection  approved  under  OMB 
control  number  1840-0604.  Expiration  date: 
December,  1991.) 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  CerUtn  i^  theM  usurances  may  not  be  eppIieeUe  to  your  prvject  or  program,  tf  you  have  qoettiont, 
please  contact  the  awarding  agency.  Furtiwr,  certain  Federal  awarding  agencies  may  require  applicanu 
to  certify  to  additional  assurances.  If  such  b  tlM  ease,  you  will  be  ootifkd. 

As  the  duly  authoriied  representative  of  the  applicant !  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufUcient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com* 
pletion  of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  SUtes.  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  Of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  H  4726^763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  stetutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righte  Act  of 
1964  (P.L  88-352)  which  prohibite  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendmente  of  1972.  as 
•mended  (20  U.S.C.  II 1681-1683,  and  1685-1686), 
which  prohibite  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitetion  Act  of  197S,  as 
amended  (29  U.S.C.  I  794),  which  prohibite  dU- 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.II  6101-6107),  which  prohibite  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitetion  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  11 523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  conHdentiality  of 
alcohol  and  drug  abuse  patient  recorda;  (h)  Title 
VIII  of  the  CivU  Righte  Act  of  1968  (42  US  C  i 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  ia  the  specific  stetute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  stetute(s)  which  may  apply  to 
the  application.     « 

Will  comply,  or  has  already  complied,  with  the 
requiremente  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  (air  and  equiteble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremente  apply  to  all  intereste  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  11 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.SC.  II  276a  to  276a- 
7),  the  Copeland  Act  (40  U.SC.  I  276c  and  18 
U.S.C.  11 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreemente. 
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10.  Will  comply,  tf  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  DisasteijProtection  Act  of  1973  (PL.  93-234) 
which  require*  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  ptuxhase 
flood  insuranfe  if  the  total  cost  of  insurable 
construction  aid  acquisition  is  110,000  or  more. 

11.  Will  comply  with -environmental  standards  which 
may  be  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  J969  (P.L.  91190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursiiant  to  EO  11738;  (c)  protection  of 
wetlands  pursi)ant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  i4i  floodplains  in  accordance  with  EO 
11988.  (e)  assiirance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  U6  use.  >S  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S.C.  I 
7401  et  seq.);  (a)  protection  of  underground  sources 
of  drinking  waier  under  the  Safe  Drinking  Water 
Act  of  1974.  ai  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Spjecies  Act  of  1973,  as  amended.  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  a  1271  et  seq  )  related  to 
protecting  com  wnents  or  potential  components  of 
the  national  wi  d  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469al  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  USC. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance . 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  USC.  SS  4$01  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
stnictures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  ail 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SIGNATUK  Of  AUI  HOai2E0  CERTif  YINQ  Of  f  CiAL 


TITU 


APPUCANT  04KjAM2ATION 


DATE  SUIMHrrEO 


tr  42*%   14-Ml  Ue^ 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUC4TIEE  WORKPLACE  REQUIREMENTS 


AppBcanti 
l34CFRPMt«^ 


w»««^D*.;;sn5-^253r^^^ 


(Cr»rt»)."'n>eeertific«tloi»»ih«ni . 

of  Education  determines  to  award  Um  covcnd  tnittKtioii,  gnutf,  or  coopefMv*  agraenwni. 


[KaDraailBMnt 


1.  LOBBYING 

As  raquired  by  Section  1352,TUk31  of  ikcUS  Cod4  Md 
linirfOTentedatMCTRrwSaiferpewoiirjrtBfliitlnioa 
KTUrt  or  cooperative  agreement  over  SIOOAX).  ••  ddined  at  34 
£fR  Put  82,>ctioni  SL106  and  82.11%  tite  appUcaM  cMtite 

dtat 

(a)  No  IWeral  appropriated  funds  have  been  pdd  or  wffl  bt 
Mid.  by  or  on  behalf  of  the  undersigned,  to  any  penon  for 
influencing  or  attempting  to  influence  an  offloer  or  employee 
of  any  agalcy,  a  Member  of  Congress,  an  officer  or  (smoloyee 
of  0>ngrass,  or  an  employw  of  a  Member  of  Congress  in 
connexion  with  the  maldng  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal  amendment,  or  modification  of  any 
Meral  grant  or  cooperative  agreement; 

(b)  if  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  wilt  be  paid  to  any  person  for  influencing  or 


employee  of  a  Member  of  Congress  in  connection  with  Uils 
Weii  grant  or  cooperative  agreement,  the  undersigned  shaB 
complete  and  submit  Standard  Form  •  LLU  "Diadosura  Form 
to  R^rt  Lobbying,' in  aocofdanoB  with  its  instructions; 

ic)  Tlte  undersigned  shaU  nquire  that  te  language  of  dtis 
ccftification  bcuiduded  in  theaward  documents  for  all 
Bubawards  at  aU  ticra  (induding  subgrants,  contracts  und« 
mantt  and  cooperative  agreements,  and  subcontract)  and  that 
aU  subradpients  shall  certify  and  diacloee  aoooidingly. 


1.  DEBARMENT,  SUSPENSIOH  AND  OIHER 
KESPONSIBIUTY  MATTERS 

As  nquind  by  Executive  Order  12S49,  Dsbamatt  and 
Swpmskm,  and  implemented  at  M  an  Part  S^  for 
pRMpactivc  peitidpants  taiprimaiy  covered  mnaaction^  as 
adRned  at  34011  Put  8S,  tetions  85.10S  and  8SJ10- 

A.  The  applicmt  certifies  tfiat  k  and  to  prindpak 

(a)  Are  not  presendy  dAarrad.  suspended,  proposed  far 
debarment,  declared  indigibta;  or  voluntarily  oxdudad  fn» 
eovend  Hmnsactions  by  any  Federal  department  or  agsncy; 

<b)  Have  not  within  a  three^rear  period  DfMBding  Ala      

application  been  convicted  of  or  had  a  civil  Mgment  randewfl 
•ninM  Oisn  for  commission  of  foud  or  a  crioOnal  offme  in 
conMdion  %vith  obtaining,  attempting  to  obtain,  or  parfcrning 
0  public  O^deral  Sate;  or  kxaO  transaction  or  oontract  undsr 
a  public  transaction;  vioUtion  of  Federal  or  State  antimiK 

otatutcB  or  coounission  of  ombezzleman^  thefW  forcary, 
bribery,  falsification  or  deetriKtionofMmdi^  auUng  false 

otatamentik  or  receiving  stolen  pnpeiqr; 

Cc)  Ara  not  prasently  indicted  for  wothan^otagjaByw 
dviny  ehaii^  by  a  wvernmenttl  enttar  CPsdei«l  Stat^or 
local)  with  commiw&n  of  any  of  the  olhnsaa  oaumeratad  in 
paragraph  OXb)  of  Ms  oertifkatien;  and 


(d)  Have  not  within  sthree^«ar  period  preoeding  this 
application  had  one  or  more  puMic  transactions  (Fedent,  aat% 
or  kxaO  terminated  for  cause  or  dcCsuk;  and 

a  Where  titeappBcant  is  unabk  to  certify  to  any  of  the 
sutemcnts  tai  tiUs  oeitificMion.  he  or  she  shaD  attack  a« 
explanation  to  this  appUcatioe. 


S.  DRUG-FREE  WORKPLACE 
(GRANTEES  OIHER  THAN  INDIVIDUALS) 

As  reouirad  by  the  Drug-F>ee  Workplace  Act  of  1988,  and 

ImpSnented  at  34  CFRPwt  «S,  Subpart  F,  for  gp-*—  " 
deAned  at  34  CFR  Part  85.  Sections  6i05  and  85 


A.  The  appUcsnt  certifies  that  it  wiU  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Ptiblishing  a  itatcoMnt  notifying  employees  that  the 
unlawful  manufacturs^  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  to  prohibited  In  tite  grantee's 
woriolaca  and  specifying  tiie  actions  Uut  wiU  be  taken  apinal 
employoes  for  violation  of  such  prohibition; 

(b)  Estoblishing  an  on-gotag  dn^-fcee  awareness  program  to 
Inform  empk>y«es  about- 

0)1te  duplets  of  drag  abuse  In  iKewaffcplaM; 

O)  The  gnuitae's  poUcy  of  anaintainlng  a  drug-fr«  woricplaoo; 

(3)  Any  avaflable  drag  oounsding,  rehabiliution,  and 
•mployee  assistanoe  programa;  and 
•  (4)  The  penakies  that  may  be  imposed  upon  enptoyees  far 
drug  abuse  vtoUtions  occurring  IB  the  workplace; 

(c)  MaUng  It  a  rsqulramant  tiial  enck  employee  to  be  engaged 
in  tte  pofonnance  of  the  pant  be  fdwan  a  copy  of  the 
•latement  nquired  by  paragraph  (a); 


(d)  Notifying  the  smptoyee  in  ti>e  ststeinrtt^jdrad^ 
pwagraph  » that.  Ma  oondkkM  of  onpfaynant  under  tfia 

granTtha  ampl^fee  will- 

a)  Abide  by  the  terms  of  the  •tataaMHt;  and 

O  Notify  the  ■nptoysr  In  writing  of  Ws  or  her  eonvtetiw*  far  • 
violation  of  a  aiminal  drt«  stati2c  oocuning  in  the  wori^tlaoe 
no  later  than  five  calendar  days  after  such  oonvktkm; 

(a)  Notifying  (tm  aiency.  In  writing,  •[•^.J.O  ^^.f-y* 
altar  racdving  notice  under  subparagraph  (dXZ)  from  an 
«npk>yae  or  otherwise  receiving  actual  notice  of  such 
conviction.  Emptoyen of convkaedsmptoyese "«u«P«'*«de 
Mtioa.lndudingposltionati^lB:  Director, Crantsmd 
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Building  No.  3).  Wasidngton.  DC  202D2-4571.  Notice  ihaU  in- 
dude  the  identification  numbeKi)  of  SKh  affected  grant; 

tf)  Taking  one  of  the  fcDowrlng  actions,  within  30  calendar  dayt 
of  receiving  notice  under  subparagraph  (dX2),  with  respect  to 
any  employee  who  is,so  convKted- 
(1)  Taking  appioprlaie  personnel  action  against  such  an 
employee,  up  to  andjnciudingterminatioii.  consistent  with  the 
requirements  of  the  Rehabiliution  Act  of  1973,  as  amended;  or 

(2}  Requiring  such  ei^ptoyee  to  participate  aatisEsctorily  in  a 
drug  aouse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Ffcderal  State,  or  kxal  health,  law  enforce- 
ment,  or  other  appropriate  ageiKy; 

(g)  Making  a  good  ^^th  effort  to  continue  to  mainUin  a  drug- 
free  workplace  throukh  imptemenution  vi  paragraphs  (a), 
(b).(c).(dUe).«nd(i. 

B.  The  fcrantee  may  insert  in  the  space  provided  befow  the 
site(»)  for  the  perfornance  of  W9rk  done  in  connection  *«rith  the 

specific  grant: 

Place  of  Performanc<J(StnBet  address,  dty,  county,  state  z^ 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  lequired  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFRPart  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFK  Part  8S,  Sections  85.605  and  85j610 - 

A.  As  a  condition  of  the  grant.  I  certify  that  I  win  not  engage 
in  the  unlawful  manufacture,  d{stributio^  dispensing,  pos- 
session, or  use  of  a  controlled  subsUnoe  in  conducting  any 
activity  «vith  the  grant;  and 

&  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity. 
I  will  report  the  conviction,  in  writing,  %vithin  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  G>ntractt 
Seivic^,  VS.  Department  of  Education.  400  Maryland 
Avenue.  S.W.  (Room  3124,  GSA  Regional  Office  BuiMing 
Na  3),  Washington.  DC  20202-4571.  Notice  shaU  indude 
the  identification  number<s)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 


As  the  duly  suthorizid  repreaenlathw  of  iIm  applicant,  I  herri7  certify  thM  the  applicant  wrin  comply  with  the  above  ceitificatkins. 


MAMEOFAPPUCANT 


PR/ AWARD  NUMBER  AND/OR  PRQfECT  NAME 


I 


PRINTED  NAME  AND  TITLE  OF  AUraORlZED  REPRESENTATIVB 


SIGNATURE 


DATE 


ED  8(MXn3. 6/90  (Replaces  £D«Mn06l  U/89:  ED  Ibrm  0CS«8^  (REV.  12/81);  EDSCMXna  S/90;  and  E^ 
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Certification  Regardixig  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  dovered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order 
12549,  Debannent  and  Suspension,  34  CFR  Part  85,  for  all  lower  Oer  transacnons  meeting  dte  threshold 
and  tier  requirements  sUted  at  Section  85.110. 

Instnictlons  for  Ccttificatioa 

1 .  By  •igning  and  submitting  tMs  nopoML  the 
prospective  lower  ber  partiapant  t*  providing  the 
certification  Mt  out  below. 

2.  The  certification  in  this  clause  is  a  material 
represenution  of  fact  upon  which  lelianoe  was  placed 
when  this  transaction  was  entered  into.  If  itis  later 
determined  that  the  prospectiv*  lo%Mr  tier  participant 
knowingly  rendered  an  erroneous  certification,  in 
addttion  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  «dth  which 
this  transaction  originated  may  punue  available 
remedies,  including  suspension  and/or  dritarment 

3.  The  prospective  bwer  tier  participant  shall  provide 
Immediate  written  notice  to  thepenon  to  which  this 

Eroposal  is  submitted  if  at  any  time  the  prospective 
)wer  tier  participant  leams  that  iu  certtBcadon  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  drcumstancaa. 

4.  The  terms  'covered  transaction,*  'debarred,* 
'suspended,"ineligible,"lower  tier  covered 
transaction,  "participanl,'  "perton,"  •primary  covered 
transaction.'  "^rincipai,'  ''proposal' and  "voIunUiily 
excluded,*  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  CoveragCMCtionB  of 
rules  implementing  Executive  Order  12S49.  You  may 
conuct  the  person  to  which  UUs  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  Hie  prospective  lower  tier  participant  agrees  by 
submitting  Dtis  pn>posal  that,  should  dte  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knotvingly  enter  into  any  lower  tier  covered 
transacbon  with  a  person  who  is  debarred, , 
suspended,  declaredlneligible;  or  voluntaril. 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  dcpartnient  or 


t.  Tlie  prospective  tower  tier  paitidpant  furtiwr 
agrees  ey  submitting  this  proposal  that  it  wrill 
Include  the  clause  tiQed  'Cerdfication  Regarding 
Debarment.  Suspension.  Ineligibility,  and  Voluntary 
Excluston-LowerTterCOverad  Transactions,' 
without  modification,  In  all  tower  tier  covered 
transactions  and  in  all  soUdtattons  for  tower  tier 
covered  transacttons. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  certification  of  a  prospeetiw  participant  in  a 
lower  tier  covered  transaction  that  It  is  not 
debarred,  suspended,  ineUgibli;  or  voluntarily 
excluded  from  the  oovaredtransaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  decide  the  method  and  frequency 
^wMdi  It  detcnnincs  die  eligibility  of  its^ 
principals.  Each  participant  may,  but  is  not 
hquirad  to,  check  tivc  Nonprocurement  List. 


suspended,  declared  ineligible;  or  voluntarily 

icludt "    "- "' ' 

rtion,  unless  auUtorizad  by  tne  aeparanem 
agency  with  which  this  transactton  originated. 


8.  f4othing  oonUined  in  the  foregoing  shaU  be 
construed  to  raquirt  esablishment  ofa  system  of 
noords  in  order  to  render  in  good  faith  the 
certification  required  by  tiiis  clausa.  The  knowledge 
and  information  of  a  partidpant  is  not  reouired  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordlnaiy  coune  of  business 

9.  Except  for  transactions  authorized  under 
earagraph  5  of  these  instructions,  If  a  paitidpant  in 
k  cowed  transaction  knowingly  enters  into  a  tow« 
liar  covered  transaction  with  a  parson  who  is 
suspended,  debarred,  IneligibK.  or  voluntarily 
aKcluded  from  partidpation  in  this  transaction,  in 
addition  to  oth«  ronidies  available  to  die  Federal 
Government,  the  department  or  agency  wkh  which 
this  transaction  originaiad  may  pursue  availabto 
lemedian  biduding  suspenston  and/or  d^aiment. 


Ccittficktioa 

(1)  Thepronective 

principals  are  pi 

vdunurily  excluded 


^.„^ lower  tier  pMtWpml  certifier  by  »ubinW<mprihbpiO|»jrf^ 

prin&pjiils  are  presently  debarred.  wu^Jended,  proposed  for  debarment,  dcdared  Ineligible,  or 
r..  ,_r  _....  -^  r.^j^  f^j^  parddpation  In  this  tranMCtion  by  any  Federal  departmentorigie 


norhs 


parddpation  In  this  tramaction  by  any  Federal  departmentor  egency. 

iftheatttamm 
IhiipropoML 


O)  Where  the  prospective  lower  tier  parlidputt  Is  imaUe  to  certify  to  any  of  the  alatemenls  In  dds 
oeriificition.  wSTpiMpectivc  pertkipint  shaU  attach  an  cxpU^ 


^AMEOFAPPUCANT 


nUNTCD  NAME  AND  TITLE  OF  AimiOIUZED  REPRESENTATIVE 


PR/AWARD  NUMBER  AND/OR  PRQfECTNAME 


aCNATVRE 


DAIS 


ED8M)0li9/90  (Replac«OCS40»(REV.  12/88), whkh Is obsoiali) 


JMI 
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1.    Type  of  Fcdcf  il  AcUow 

□  a.  contract 
b.  grant 

c.  coop«rai  Ve  agreement 

d.  loan       ' 

e.  iojn  guauntee 

f.  loan  insk^ance 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

CompItU  thi*  loan  to  disdote  lobbvmg  actMtics  punuam  |o  SI  U4£.  13S2 
<S«t  rcvene  for  pubfic  burden  dtcloMif*.) 


Approvtdky 
U4t-0OH 


SUiin  e<  Federal  Action: 

□  a.  bid/offer/application 
b.  initial  award 
c.  post-award 


4.    Name  and  Addr^t  ot  ltcportin|  Entity: 
a    Prime 


Cowgrc^tional  I  ittrict  if  known: 


6.     Federal  Deparln  lenl'Agency: 


8.    Federal  Action  I  lumt>er,  if  known: 


10.  a.  Name  and 

(if  mdrviduil, 


O'  Subawarde* 

TiCf  ^^^^^f  m  $nO^0fK 


X    teportTypc: 

□  a.  initial  filing 
b.  material  change 

For  Material  Ckange  Only: 

year  _____  quarter 
date  of  last  report  


ft     If  Reporting  Entity  in  No.  4  it 
and  Address  of  Prime: 


Subawacdcc  Ealot  Name 


Congressional  District  if  known: 


7.    Federal  Program  Name/Description: 


CFDA  Number,  ifappticMe: 


9.    Award  Amount  if  knowni 
% 


Address  of  Lobbying  EnlilY 
last  lumt,  first  namt,  IMh 


b.  Individuals  Performing  Services  (including  addtt%%  il 
different  from  No.  lOu 
tiast  name,  futt  name,  MIk 


IHfd)  CooiuHituon  ShtHdl  Sf-Ul-A  H  wotury) 


11.  Amouru  of  Payment  (check  aH  that  tppfyh 

%  I O  actual       Q  planned 


11  Form  of  Paymei  tl  (check  aH  thai  applyh 

D    a.  cash 
D    b.  in-iund. '. 


^pedfy:  nature 
value 


13.  Type  of  Payment  (chedi  all  that  appfyh 

O  a.  retainer 

Q  b.  ortf  time  fee 

D  c  corrunistion 

D  d.  contingent  fee 

D  c.  deferred    ° 

O  f.  other;  tpedfy:  _______^ 


14.  tricf  Description  of  Services  PcffOHMd  «  to  be  Pwiotmad  t 
or  Memberls)  contacted,  for  Paywl  Indkaled  hi  Imm  lit 


I  Oolefa)  of  Sorvfct.  hchidiin  offictf<sl.  tmployceUi 


Ull»d>  Coit^rnif»hi>  »— Thi  Sf4U-A.  0  itttiunt 


IS.  Continuatioo  SbccKa)  SF^UI-A  attacbcd:        Q  Yea 


ONo 


14. 


McteK  UU  na  awltHM  il  Mb»ii«  MNMn  fe  •  MMW  MpiMOTIMiM 

tmmtt^ioHwmmt^mmiamilKmltminttnimk  miiliituwi— n» 
si  USX.  UU  9m  MMMkM  ■■  to  npaW  M  ••  Cmt^mt  wn^ 

ab  •<•  MViivd  «Kia^  Ail  to  MkiKt  M  t  cM  p«Mlv  d  MM  tai  iwi 


tmMoemtttwm 


Sfgaalntc: 
PrirH  Name: 
nic: 


Tdcpbonc  No^. 


Oal«, 


«MriMflM4torlMrf 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Ap^e**4bf  CMS 
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INSTRUCTIONS  FOR  COMPtETION  OF  SF^L,  DISCLOSURE  OF  LOBBYING  ACnVITlES 


IMI 


This  ditdoture  fofmithall  be  completed  by  the  reporting  entity,  wtiether  (ubiwardee  or  pHmc  Federal  recipient  at  the 
Mtiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  fittng,  pursuant  to  title  31  USXL 
section  13S2.  The  filing  of  a  form  Is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  atten|pting  to  influence  an  officer  or  employee  of  any  agertcy,  a  Member  of  Congress,  an  officer  or 
employee  Ol  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LU-A  Continuation  Sheet  for  adaitional  information  if  the  space  on  the  form  Is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  Is  and/or  has  been  secured  to  Influence  the 
outcome  of  a  qovered  Federal  action. 

2.  Identify  the  sta  us  of  the  covered  Federal  action. 

3.  Identify  the  ap|  >ropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  rhaterial  change  to  the 
information  pri  viously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  subr  lifted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  itame,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  r«  cipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 


organiiation  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
prime  Federal  recipient  Include  Congressional  District  if  known. 


5.  If  the 

zip  code  of  the 


Enter  the  nam* 
level  below 


agtncy 


Enter  the 
Catjiog  of 
commitments. 


identified  in 


11. 


of  the  Federal  agency  making  the  award  or  loan  commitment.    Include  at  least  or>e  organizational 
rume,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Cuard. 


Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).    If  known,  enter  the  full 
Feferal  Domestic  AssistarKe  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 


8.  Enter  the  mos^  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number  grant  annourKement  number  the  contract, 
grant,  or  loan  iward  number  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  •  lFP-DE-90-001." 

For  a  covered  I  ederal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amoun  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  S. 

10:  (a)  Enter  the  fu  II  name,  address,  dty,  ttate  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 


item  4  to  influence  the  covered  Federal  action. 


(b)Enter  the  fu  I  names  of  the  iitdividual(s)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  N  ime.  First  Name,  and  Middle  Initial  (Ml). 

Enter  the  amoi^nt  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity]  (item  10).  Indicate  whether  the  payment  has  been  made  (actiial)  or  will  be  made  (planned).  Check 
all  boxes  that  i  pply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  apfi  ropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  iiv4und  contribution, 
spedfy  the  nati  ire  and  value  of  the  in^nd  payment 

13.  Check  the  appi  opriate  box(es).  Check  ail  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  tke  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  ipent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employee<s)  contacted  or  the  omcttis), 
employee<s),  of  Member<$)  of  Congress  that  were  contacted. 


IS.  Check  whethei 


or  not  •  SF-LU-A  Continuation  Sheet(s)  is  attached. 


16.  The  certifying  ( ffidal  shall  sign  and  date  the  fbim.  print  his/her  name,  tMe,  and  telephone  number. 


PuWic  reporting  burden  for  this  colcction  of  iniofmalion  is  cstimaled  to  average  M  mimucs  per  letpomc,  indudmg  time  for  reviewing 
in*tniction&  teirchuig  existing  datt  lources.  gathcfir«g  and  maintaining  the  data  needed,  artd  compteing  and  rewcwing  the  collection  of 
Monnaiian.  Send  coi  nments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  tuggestiani 
for  reducing  this  bun  en.  to  the  Office  of  Management  and  Budget  PaperwoHi  Reduction  Proicct  (034»«)4»),  WaMngton.  DC.  20503 
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DEPARTMENT  Of  JUSTICE 

Immigration  and  Haturalteation 
Service 

8CFR  Part 217 
(MS  No.  1447-«11 


Visa  Waiver  Pilot 
Countries 


AOfNCV:  Immigra 
Service.  Justice 
ACTION:  Interim 
commenU 


Designatad 


ion  and  Naturalization 


ustice. 
nterim  ml 


e  with  request  for 


SUMMAJtv:  This  rule  amends  8  CFR  part 
217  to  expand  the  Visa  Waiver  Pilot 
Program  by  permitting  nationals  of  13 
additional  designajted  countries, 
Andorra,  Austria,  Belgium,  Denmark, 
Finland,  Iceland,  Uechtenstein, 
Luxembourg,  Monaco,  New  Zealand, 
Norway,  San  Mariho,  and  Spain,  to 
apply  for  admission  for  90  days  or  less 
as  nonimmigrant  visitors  for  business  or 
pleasure  without  f^rst  obtaining  a 
nonimmigrant  visal  This  rule  will 
facilitate  intematienal  travel  and 
tourism  and  promoite  the  more  effective 
use  of  resources  of  affected  Government 
agencies,  while  not  posing  a  threat  to 
the  welfare,  healtl\  safety  or  security  of 
die  United  States.  | 
DATES:  This  interiitJ  rule  is  effective 
October  1, 1991.  Comments  must  be 
received  on  or  before  October  15, 1991. 
AOOncsscS:  Pleas9  submit  written 
comments,  in  tripliicate.  to  the  Records 
Systems  Division,  pirector.  Policy 
Ciirectives  and  Instructions  Branch, 
Immigration  and  ^iaturalization  Service, 
425  I  Street,  NW..  room  5304. 
Washington,  DC  2053a  To  ensure  proper 
and  timely  handling,  please  reference 
INS  number  1447-01  on  your 
correspondence.    ] 
FOR  FURTHER  INFOlmUTWN  CONTACT 
Virginia  F.  GormaiL  Assistant  Chief 
Inspector.  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  r«om  7123, 
Washington,  DC  20536,  telephone 
number  (202]  514-3995. 

•UPnCMENTARV  N^ORMATION:  The  Visa 
Waiver  Pilot  Program,  as  authorized  in 
section  217  of  the  Qnmigration  and 
Nationality  Act,  w$s  established  by 
section  313  of  the  Itnmigration  Reform 
and  Control  Act  of  1986,  Public  Law  99- 
603.  Under  the  Visf  Waiver  Pilot 
Program.  nonimmi|rant  visitors  from  no 
more  than  8  countries  jointly  designated 
by  the  Attorney  General  and  the 
Secretary  of  State  Were  eligible  to  apply 
for  admission  into  the  United  States  as 
nonimmigrant  visitors  for  business  or 
pleasure  for  ninety  (90)  days  or  less 


IMI 


without  obtaining  nonimmigrant  visitor 
visas  at  United  States  embassies  or 
consulates.  The  program  was 
established  by  Congress  to  determine  if 
a  visa  waiver  provision  could  facilitate 
international  travel  and  tourism  and 
promote  the  more  effective  use  of 
resources  of  affected  Government 
agencies  while  not  posing  a  threat  to  the 
welfare,  health,  safety  or  security  of  the 
United  States. 

The  Visa  Waiver  Pilot  Program,  as 
implemented  on  July  1, 1988,  allowed 
visitors  from  the  United  Kingdom  to 
apply  for  admission  at  air  and  sea  ports 
after  arrival  on  signatory  carriers.  Japan 
was  added  as  a  designated  country  on 
December  15, 1988.  France  and 
Switzerland  were  added  on  Jidy  1, 1989, 
the  Federal  Republic  of  Germany  and 
Sweden  were  added  on  July  15. 1989, 
and  Italy  and  the  Netherlands  were 
added  on  July  29, 1989  as  designated 
countries  under  the  Visa  Waiver  Pilot 
Program. 

Section  201  of  the  Immigration  Act  of 
1990,  Public  Law  101-649,  November  29, 
199a  extended  the  period  of  the  Pilot 
Program  until  September  30, 1994,  and 
provided  for  the  expansion  of  the 
Program  by  removing  the  numerical 
limitation  on  countries  that  could  be 
designated  under  the  Pilot  Program,  and 
by  allowing  initial  entries  at  land  border 
ports.  A  fmal  rule  providing  for  the 
admission  at  land  border  Ports  of  Entry 
was  published  in  the  Federal  Register  on 
July  18, 1991,  at  56  FR  32952. 

The  designation  of  the  following  13 
additional  countries  was  accomplished 
by  the  Attorney  General  and  the 
Secretary  of  State,  acting  jointly  through 
their  designees.  As  set  forth  by  statute, 
the  designation  of  the  countries  was 
based  upon  reciprocity  in  addition  to 
other  requirements  contained  in  section 
201  of  the  Immigration  Act  of  1990.  This 
rule  amends  8  CFR  217.5(a)  by  adding 
Andorra,  Austria,  Belgium,  Denmarlc, 
Finland,  Iceland,  Liechtenstein, 
Luxembourg,  Monaco,  New  Zealand, 
Norway,  San  Marino,  and  Spain  as 
designated  countries  under  the  Visa 
Waiver  Pilot  Program.  (See  the 
Department  of  State  rule  published  in 
this  issue  of  the  Federal  Register). 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553(d).  The 
reasons  and  the  necessity  are  as 
follows:  This  rule  relieves  a  restriction 
and  is  beneficial  to  both  the  traveling 
public  and  U.S.  businesses. 

In  accordance  with  5  U.S.C  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  signiflcant  adverse 


economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291. 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12812. 

List  of  Subjects  in  a  CFR  Part  217 

Administrative  practice  and 
procedures,  Aliens,  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  217  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  aa  follows: 

PART  217— VISA  WAIVER  PILOT 
PROGRAM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Autliority:  S  U.S.C  1103, 1187;  8  CFR  part  2. 

2.  In  S  217.5.  paragraph  (a)  is  revised 
to  read  as  follows: 

iai7J   Designatad  countries. 

(a)  Countries.  United  Kingdom 
(effective  July  1. 1988);  Japan  (effective 
December  15, 1988);  France  and 
Switzerland  (effective  July  1, 1989); 
Germany  and  Sweden  (effective  July  16, 
1989);  Italy  and  the  Netheriands 
(effective  July  29, 1989);  and  Andorra. 
Austria.  Belgium,  Denmark,  Finland, 
Iceland,  Liechtenstein,  Luxembourg, 
Monaco.  New  Zealand,  Norway,  San 
Marino  and  Spain  (effective  October  1, 
1991)  have  been  designated  as  Visa 
Waiver  Pilot  Program  countries  based 
on  the  criteria  set  forth  at  sections 
217(a)(2)(A)  and  217(c)  of  the  Act. 
•       •       •        *        • 

Dated-  August  3a  1991. 
Gene  McNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  91-22084  Filed  9-12-91;  M5  am) 
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summary:  This  interim  rule  amends  part 
41,  title  22  of  the  Code  of  Federal 
Regulations,  to  implement  section  201  of 
the  Immigration  Act  of  1990  (lA),  Public 
Law  104-649.  Section  201  extends  the 
Visa  Waiver  Pilot  Program  (sec,  217  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1187))  to  all  countries  which 
qualify  under  the  provisions  of  the  Pilot 
Program  and  which  are  designated  by 
the  Secretary  of  State  and  the  Attorney 
General  as  countries  whose  nationals 
benefit  from  the  waiver  of  the 
nonimmigrant  B-l/B-2  visa  requirement 
Section  201  also  extends  the  time  period 
of  the  Pilot  Program  to  September  30, 
1994  for  those  countries  already  in  the 
program  as  well  as  to  any  countries 
which  may  be  designated  thereunder  by 
this  Rule  or  another  rule  at  a  later  date. 

OATCS:  This  interim  rule  is  elective  as 
of  October  1, 1991.  Written  comments 
are  invited  and  must  be  received  on  or 
before  October  15, 1991. 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Deputy 
Chief,  Legislation  and  Regulations 
Division.  Visa  Services,  Department  of 
State.  Washington.  DC  20522-0113. 

FOR  FURTHER  iltfORMATtON  CONTACT:  A. 

Roy  Mackay,  Deputy  Chief,  Legislation 
and  Regulations  Division,  Visa  O^ice. 
Department  of  State.  Washington.  DC 
20522-0113  (202)  663-1205. 

SUPPLEMENTARY  INFORMATION:  Section 
313  of  the  Immigration  Reform  and 
Control  Act  of  1988  (IRCA),  Public  Law 
99-603  (section  217  of  the  Immigration 
and  Nationality  Act  (8  U.S.a  1187)) 
established  the  nonimmigrant  Visa 
Waiver  Pilot  Program  wUch  waives  the 
nonimmigrant  visa  requirement  for  the 
admission  of  certain  aliens  into  the 
United  States  for  a  period  not  to  exceed 
ninety  days.  A  final  rule  containing 
regulations  designed  to  implement 
facilitation  of  the  admission  of  certain 
nonimmigrant  alien  visitors  was 
published  in  the  Federal  Register  of  June 
30. 1988  (pp.  24903-24904).  Under  that 
final  rule  the  United  Kingdom  was  the 
only  country  designated  to  receive  these 
benefits  for  its  nationals.  Japan,  having 
agreed  to  reciprocal  treatment  for 
United  States  citizens  entering  Japan 
under  similar  circumstances,  was  added 
as  a  designated  country  under  the  Pilot 
Program  effective  on  December  15, 1988 
in  a  Final  Rule  published  on  pages 
50161-50162  of  the  Federal  Register  of 
December  13. 199&  France.  The  Federal 
Republic  of  Germany,  Italy,  The 


a.  11 


Netherlands,  Sweden,  and  Switzerland, 
having  met  all  of  the  requirements  for 
participants  in  the  Visa  Waiver  Pilot 
Program,  were  added  on  their  re^>ective 
effective  dates  as  designated  countries 
participating  in  the  Pilot  Program  (i.e., 
the  six  remaining  countries  under  the 
Eight  Country  Pilot  Program  established 
by  section  313  of  IRCA).  This  action  was 
accomplished  by  the  Secretary  of  State 
and  the  Attorney  General,  acting  jointly 
through  their  designees  in  a  Final  Rule 
published  on  pages  27120-27121  of  the 
Federal  Register  of  June  27. 1989. 

(Section  201  of  Public  Law  101-649, 
Immigration  Act  of  1090  (L\)) 

On  November  29, 1990,  the  President 
approved  The  Immigration  Act  of  1990 
[Pub.  L  101-649. 104  Stat  4978) 
(hereinafter  lA).  Section  201  thereof 
revised  the  Visa  Waiver  Pilot  Program 
set  forth  in  section  313  of  IRCA  (section 
217 INA.  8  U.S.C  1187),  and  extended  its 
provisions  to  all  countries  which  meet 
the  qualifying  provisions  of  the  Visa 
Waiver  Pilot  Program  and  are 
designated  by  the  Secretary  of  State  and 
the  Attorney  General  as  Pilot  Program 
Countries  thereunder.  Section  201  also 
extended  the  period  of  the  pilot  program 
until  September  30, 1994  for  the  eight 
pilot  program  coimtries  already 
designated  under  the  IRCA  provisions 
as  well  as  for  any  Pilot  Program 
countries  which  may  be  designated 
under  the  law.  as  amended,  subject  to 
their  continued  qualification  thereunder. 
'  This  interim  rule,  with  requests  for 
comments,  amends  part  41,  title  22  to 
Implement  the  provisions  of  section  201 
of  the  lA  by  extending  the  Visa  Waiver 
Pilot  Program  to  certain  other  countries 
which  have  met  its  requirements. 
Andorra,  Austria,  Belgium,  Denmark. 
Finland.  Iceland,  Liechtenstein, 
Luxembourg,  Monaco,  New  Zealand. 
Norway.  San  Marino,  and  Spain  having 
met  all  of  the  requirements  for 
participants  in  the  nonimmigrant  Visa 
Waiver  Pilot  Program  (section  217  INA, 
as  amended),  are  added,  effective  on 
October  1, 1991,  and  designated  as 
countries  participating  in  the  Visa 
Waiver  Pilot  Program  by  the  Secretary 
of  State  and  the  Attorney  General, 
acting  jointly  through  their  designees. 
(See  Uie  Immigration  and  Naturalization 
Service  Rule  published  elsewhere  in  this 
issue  of  the  Federal  Register.)  The  last 
sentence  of  9  41.2(1)  is  amended  by 
adding  at  the  end  thereof  the  names  of 
the  newly  designated  countries, 
effective  on  October  1, 1991.  Therefor^. 


effective  on  that  date,  citizens  of  those 
countries  shall  be  eligible  for 
participation  in  the  Visa  Waiver  Pilot 
Program. 

This  rule  grants  or  recognizes  an 
exemption  or  relieves  a  restriction  under 
5  U.S.C  553(d)(1)  and  Is  considered 
beneficial  to  both  the  traveling  public 
and  United  States  businesses.  Therefore, 
it  is  being  made  effective  less  than  thirty 
days  after  publication  In  the  Federal 
Register. 

This  interim  rule  is  not  considered  to 
be  a  major  rule  for  purposes  of 
Executive  Order  12291  nor  is  it  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  The  rule  imposes  no 
reporting  or  record-keeping  action  from 
the  public  requiring  the  approval  of  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act 
requirements. 

List  of  SubjecU  in  22  CFR  Part  41 

Aliens.  Nonimmigrants.  Visas. 
Passports,  Temporary  visitors.  Waivers, 

In  view  of  the  foregoing.  22  CFR  part 
41  is  amended  as  follows: 

PART  41-VISAS;  DOCUMENTATION 
OF  NONIMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

1.  The  authority  citation  is  revised  to 
read: 

AutfMclty:  8  U.S.C  1104: 8  U.S.C  1153  note: 

8  U.S.C  1187. 

2.  In  8  41.2  the  last  sentence  of 
paragraph  (1)  is  amended  by  removing 
"and"  before  Italy  and  the  period  at  the 
end  of  the  sentence  and  adding  the 
following  text: 

9  41 J    Waiver  by  ItM  Secretary  of  State 
and  Attorney  Qefierai  of  paeeport  and/or 
visa  requirements  for  certain  eategortet  of 
nonlmmtgrants. 

*        •        •        •        • 

(I)  Visa  Waiver  Pilot  Program.  *  *  *; 
and  Andorra,  Austria,  Belgium, 
Denmark.  Finland,  Iceland, 
Liechtenstein,  Luxembourg,  Monaco, 
New  Zealand,  Norway,  San  Marino,  and 
Spain  (effective  October  1, 1991). 

Dated:  September  6, 1991. 

lames  L  Ward. 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

[PR  Dot  91-22048  Filed  9-12-91: 8:45  am) 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6334  of  September  12,  1991 
National  POW/MIA  Recognition  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Through  riveting  and  often  hear^nding  personal  testimony,  former  American 
prisoners  of  war  have  helped  us  to  appreciate  more  fully  the  courage  and  the 
sacrifices  of  those  United  States  military  personnel  who  have  been  captured 
by  the  enemy  during  periods  of  armed  conflict.  During  World  War  II,  the 
Korean  War,  the  Vietnam  War,  and  other  conflicts,  many  American  prisoners 
were  subjected  to  brutal  treatment  and  torture  by  their  captors  in  violation  of 
fundamental  standards  of  morality  and  international  law.  Many  did  not 
survive.  Today,  as  a  measure  of  our  gratitude  toward  those  who  have  endured 
so  much  for  our  sake  and  the  sake  of  freedom-loving  peoples  everywhere,  we 
remember  in  a  special  way  Americans  who  remain  missing  and  unaccounted 
for. 

In  honor  of  these  Americans,  on  September  20,  1991,  the  National  League  of 
Families  POW/MIA  flag  will  be  flown  over  the  White  House,  the  U.S. 
Departments  of  Defense,  State,  and  Veterans  Affairs,  the  Selective  Service 
System  headquarters,  and  the  Vietnam  Veterans  Memorial.  This  black  and 
white  emblem  symbolizes  our  continued  commitment  to  secure  the  release  of 
any  Americans  who  may  still  be  held  against  their  will,  to  obtain  the  fullest 
possible  accounting  for  the  missing,  and  to  ensure  the  repatriation  of  all 
recoverable  American  remains. 

Our  Nation's  POWs/MIAs  accepted  great  risks  to  help  defend  the  lives  and 
liberty  of  others,  and  they  deserve  our  faithfulness  and  resolve  in  retiim.  We 
have  an  obligation  to  them  and  to  their  families,  and  we  will  honor  it.  Indeed, 
all  Americans  recognize  the  lingering  anguish  of  those  who  await  word  of 
their  loved  ones'  fates,  and  we  are  determined  to  help  them  gain  the  peace  and 
solace  that  real  answers  will  bring. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  20,  1991,  as  National  POW/MIA 
Recognition  Day.  I  urge  all  Americans  to  join  in  honoring  former  American 
POWs,  as  well  as  those  U.S.  servicemen  and  civiUans  who  are  still  missing  in 
action.  I  also  encourage  the  American  people  to  express  their  solemn  appre- 
ciation for  the  courage  and  the  sacrifices  of  the  families  of  POWs/MIAs. 
Finally.  I  call  on  State  and  local  officials  and  private  organizations  to  observe 
this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


(FR  Doc.  91-22371 
Filed  9-12-91;  2:29  pm] 
Billing  code>3195-(n-M 
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Proclamation  6335  of  September  12,  1991 
National  DA.R.E.  Day.  1991 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  most  important  priority  of  our  National  Drug  Control  Strategy  is  to  reduce 
drug  use  by  our  Nation's  citizens,  especially  our  young  people.  A  key  aim  of 
AMERICA  2000.  our  national  strategy  for  achieving  excellence  in  American 
education,  is  to  ensure  that  every  school  in  the  United  States  is  free  of  drugs 
and  violence.  Realizing  these  goals  will  require  the  creative  energy  and  the 
commitment  of  many  different  people  in  every  community.  Parents,  educators, 
law  enforcement  officials,  and  students,  as  well  as  business  and  civic  leaders, 
must  work  together  to  rid  our  Nation  of  drugs  and  to  build  schools  and 
neighborhoods  where  individuals  can  learn. 

Drug  Abuse  Resistance  Education,  or  Project  D.A.R.E..  provides  an  outstand- 
ing example  of  how  such  cooperation  works.  Taught  by  veteran  law  enforce- 
ment personnel,  the  DA.R.E.  program  is  designed  to  prevent  the  use  of  drugs 
and  alcohol  among  students.  It  teaches  young  people  to  resist  pressure  to  use 
drugs  and  encourages  wholesome  alternatives  to  drug  use.  Initiated  in  1983. 
D.A.R.E.  is  one  of  many  constructive,  school-community  partnerships  that 
have  been  implemented  in  all  50  States  and  in  several  foreign  countries. 

In  recognition  of  D.A.R£.'s  contribution  in  forging  strong  bonds  between 
schools  and  communities — bonds  that  are  essential  to  achieving  our  National 
Education  Goals — the  Congress,  by  Senate  Joint  Resolution  121.  has  designat- 
ed September  12. 1991.  as  "National  D.A.R.E.  Day." 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  12, 1991.  as  National  D.AJI.E.  Day.  I 
encourage  all  Americans  to  observe  this  day  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  12  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


JR  Doc  Bl-22388 
Filed  Q-12-«l:  4«3  pm| 
BiDite  code  3195-(n-M 
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Vol.  56.  No.  179 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  tegal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urxier  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulatiorts  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 
[Docket  No.  91-110] 

Commuted  Traveitime  Periods 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  ami>nding  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  (PPQ)  by 
adding  commuted  traveitime  allowances 
for  travel  between  various  locations  in 
California,  Delaware,  and  Washington. 
Commuted  traveitime  allowances  are 
the  periods  of  time  required  for  PPQ 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Sunday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  PPQ  employees 
and,  under  certain  circumstances,  the 
fee  may  include  the  cost  of  commuted 
traveitime.  This  action  is  necessary  to 
inform  the  public  of  commuted 
traveitime  for  these  locations. 
EFFECTIVE  DATE:  September  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  H.  McFaden,  Jr.,  Director, 
Resource  Management  Support,  PPQ, 
APHIS.  USDA.  room  458,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7764. 
SUPPLEMENTARY  INFORMATION!  ^ 

Background 

The  regulations  in  7  CFR.  chapter  III, 
and  9  CFR,  chapter  I,  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals  and 
animal  byproducts,  or  other 


commodities  intended  for  importation 
into,  or  exportation  from,  the  United 
States.  When  these  services  must  be 
provided  by  an  employee  of  PPQ  on  a 
Sunday  or  holiday,  or  at  any  other  time 
outside  the  PPQ  employee's  regular  duty 
hours,  the  Government  charges  a  fee  for 
the  services  in  accordance  with  7  CFR 
part  354.  Under  circumstances  described 
in  9  354.1(a)(2),  this  fee  may  include  the 
cost  of  commuted  traveitime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
traveitime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  periods  of 
time  required  for  PPQ  employees  to 
travel  from  their  dispatch  points  and 
return  there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  adding  commuted 
traveitime  allowances  for  locations  in 
CaUfomia,  Delaware,  and  Washington. 
The  amendments  are  set  forth  in  the  rule 
portion  of  this  document.  This  action  is 
necessary  to  inform  the  public  of  the 
commuted  traveitime  between  the 
dispatch  and  service  locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveitime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  pacticipation'in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  fmd  upon  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
Hnd  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities.  Exports, 
Government  employees.  Imports,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  226a  21  U.S.C.  136  and 
136a;  49  U.S.C  1741;  7  CFR  2.17,  2.51  and 
3n.2[c). 


JMI 
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2.  Section  354.2 
in  the  table,  in 
information  as 


is  amended  by  adding 
alphabetical  order,  the 
sh  }wn  below: 


CaMomia: 

AntioGh — . 
Beneda — 

Crockstt.- 


Marlmez 

MoHM  FWd  NAS. 
Moss  Boach  Landing. 

Oakland 

Pittsburg 

ft 


Siir  nystd».. 


Sacramento.. 

San  Frandseo  I 
San  Joaa 


Stockton 

Valieio 

Delaware: 

Washington: 

Eiiensbaru. 

Wanatchaa 

Yakima 


§354.2    Administrativ*  mctructtont 
prascriWng  conwnuted  tniv«ltim«. 


Commuted  Traveltime  Allowances 

(ki  hours) 


Location  Covered 


SwvadFrotiv— 


San  Jote.. 


San  Joee 

* 

San  Jose ._ 

—  San, 


wttBnwt  una  Ml  pull . 


—  San  Jose .. 

« 

. San  Jose.. 

San  Jose.. 

Sen  Joee.. 

„ San  Jose.. 

— »».„„.»........  San  JoM.. 

San  Jo*a.. 


San  Josa.. 
San  Joee.. 


S 
4 

4 

4 

6 

3^ 

5 

4 
• 
3 

4V, 

4>/5i 


I  airport) _ _ Chestertown,  MO. 


Seattla/Tacoma . 


Seattle/Tacoma . 

SeatUe/Taooma . 


4 
6 

6 


Done  in  WasJiing^on.  DC.  this  11th  day  of 
September  1991. 
Robert  Mettand, 
Acting  Administrate, . 
Health  Inspection  L 
[FR  Doc  91-22170  I 
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Agricultural  Marwting  Service 

7  CFR  Part  955 

(Docket  No.  Pr-«V  417] 

Georgia  VMaHa  Onions;  Expenses  and 
Assessment  Rat*  < 

agency:  Agriculti  ntl  Marketing  Service. 
USDA. 

action:  Final  i^ . 


SUMMAirv:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  955  for  the  1991-92  Fiscal  period. 
Authorization  of  this  budget  enables  the 
Vidalia  Onion  Committee  (committee)  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 

EFFECnVE  DATES:  September  16, 1991. 
through  September  15. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Sue  Clark.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S.  Washington. 
DC  20090-6456.  telephone  202-447-2020. 

SUFPLSaiENTARV  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955). 


regulating  the  handling  of  Vidalia  onions 
grown  in  Georgia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1S12-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  tudi  actions  in  order 
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that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  Georgia  Vidalia  onions  under  this 
marketing  order,  and  approximately  250 
producers.  Small  agricultural  producers 
have  been  defmed  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  Vidalia 
onion  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
Vidalia  Onion  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  subgiitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  Vidalia  onions.  They  are  familiar  with 
the  committee's  needs  and  with  the 
costs  of  goods  and  services  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  eiMippropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  committee's  expenses. 

The  committee  met  on  July  18, 1991, 
and  unanimously  recommended  a  1991- 
92  budget  of  $192,800,  $10,047  more  than 
the  previous  year.  Increases  in  the  dues 
and  subscriptions,  liability  insurance 
and  bond,  professional  fees,  office 
overhead,  supplies  and  printing,  postage 
and  courier,  and  research  categories  will 
be  partially  offset  by  decreases  in  the 
auto  expense,  furniture/equipment 
lease,  telephone  and  marketing 
categories.  Since  much  of  the  travel 
expense  has  been  for  marketing 
activities,  the  major  part  of  this  expense 
has  been  moved  to  the  marketing 
category.  A  portion  of  the  marketing 
budget  includes  a  supplemental  category 
that  will  only  be  implemented  upon 
anticipation  of  budgeted  income  being 
realized.  The  committee  also 
unanimously  recommended  an 


assessment  rate  of  $0.10  per  50-pound 
bag  of  onions,  the  same  rate  as  last 
season's.  This  rate,  when  applied  to 
anticipated  shipments  of  1.50  million  50- 
pound  bags,  will  yield  $150,000  in 
assessment  income.  This,  along  with 
$25,750  in  miscellaneous  income  and 
$17,050  from  the  committee's  authorized 
reserve  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1991-92  fiscal 
period,  estimated  at  $76,000,  will  be 
within  the  maximum  permitted  by  the 
order  of  three  fiscal  periods'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  August  16, 1991  (56 
FR  40812).  This  dociunent  contained  a 
proposal  to  add  S  955.204  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  August  26, 1991. 
No  comments  were  filed. 

It  is  found  that  the  speciHed  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  committee  needs 
to  have  sufBcient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1991  fiscal  period 
begins  on  September  16, 1991,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  committee  at  the 
public  meeting. 

List  of  Subjects  in  7  CFR  Part  S55 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  hereby 
amended  as  follows: 


PART  95S-VtDAUA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  continues  to  read  as  follows: 

Authority:  Sees.  1-ia  48  SUt.  31.  at 
amended:  7  US.C.  001-674. 

2.  A  new  9  955.204  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

{955.204    Expenses  and  as««ssfnwit  rate. 

Expenses  of  $192,800  by  the  VidaHa 
Onion  committee  are  authorized,  and  an 
assessment  rate  of  $0.10  per  50-pound 
bag  of  Vidaha  onions  is  established  for 
the  fiscal  period  ending  September  15. 
1992.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  September  11, 1991. 
WUUam  I.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[FR  Doc.  91-22171  Filed  9-13-91: 8:45  am] 

MLUNG  COM  S41«-«t-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlntotration 

14  CFR  Part  39 

[Docket  Na  91-NM-189-AD;  Amendment 
39-8043;  AD  91-20-09] 

Airworthiness  Directives;  Boeing 
Model  757  Sorios  Airplanes  Equipped 
With  Pratt «  Whitney  PW2000  Series 
Enginss 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT.  — 

action:  Final  rule. 


:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes  powered  by  Pratt  & 
Whitney  PW2000  series  engines,  which 
requires  certain  inspections, 
adjustments,  and  functional  checks  of 
the  engine  thrust  reverser  system;  and 
modification  of  the  engine  thrust 
reverser  directional  control  valve.  This 
action  is  prompted  by  an  earfier 
determination  that  certain  discrepancies 
in  the  Model  767  thrust  reverser  system 
can  result  in  uncommanded  deployment 
of  the  thrust  reverser,  and  a 
determination  that  the  thrust  reverser 
systems  of  the  Models  767  and  757  are 
similar.  Deployment  of  a  thrust  reverser 
in  flight  could  result  in  reduced 
controllability  of  the  airplane. 
DATIS:  Effective  September  16, 1991. 
The  incorporation  by  reference  of 
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IMI 


certain  publicatiois  listed  in  the 
regulations  is  apptoved  by  the  Director 
of  the  Federal  Register  as  of  September 
16.  1991.  I 

ADDRESSES:  The  applicable  service 
information  may  tfe  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Settle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  [Transport  Airplane 
Directorate.  1601  Band  Avenue  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Regislfer.  1100  L  Street  ^fW.. 
room  8401.  Washiiigton.  DC. 
FOR  nMTHin  INFOmaATIOM  cotfTAcr: 
Mr.  G.  Michael  Collins,  Seattle  Aircraft 
Certification  Offide.  Propulsion  Branch. 
ANM-140S:  telephone  (206)  227-2689. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.jTransport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washingti)n  98055-4056. 
SUPPlfMENTARY  INFORMATION:  On 
August  23. 1991,  tl»e  FAA  issued 
telegraphic  Airwc^lhiness  Directive 
(AD)  T91-18-51.  vthich  requires  the 
deactivation  of  the  engine  thrust 
reversers  on  Boeilig  Model  767  series 
airplanes  equipped  with  Pratt  A 
Whitney  PW4000  series  engines.  That 
action  was  prompfted  by  a  discovery 
that  contamination  in  the  Directional 
Control  Valve  (DCV)  solenoid  valve  can 
produce  internal  blockage,  which,  in 
combination  with|uncommanded 
hydraulic  pressure  at  the  DCV,  can 
result  in  the  uncommanded  movement  of 
the  DCV  to  the  deploy  position  and 
consequent  in-fli^t  deployment  of  a 
thrust  reverser.  Uncommanded  pressure 
at  the  DCV  can  result  from  an  aulo- 
restpw  signal  that  opens  the  thrust 
reverser  system  isolation  valve. 

The  Model  757iPW2000  engine  thrust 
reverser  system,  while  similar  to  the 
Model  767/PW4o6o  thrust  reverser 
system,  includes  Some  improvements  in 
electrical  system  fault  detection  and 
some  additional  Safeguards  against 
electrical  malfunctions.  However,  an 
engine  thrust  revfrser  DCV  assembly 
identical  to  that  used  or  the  Model  767/ 
PW4000  is  used  oil  8ome\lodel  757/ 
PW2000  airplanei 

In  light  of  this,  [he  FAA  has 
determined  that  tfce  Model  757/PW2000 
airplanes  may  be  subject  to  the  same 
unsafe  condition  addressed  in  the 
existing  AD  applicable  to  the  Model 
767/PW4000.  Ho'  >rever.  because  of  the 
added  safety  features  in  the  Model  757/ 
PW2000  thrust  reiverser.  the  FAA  b^s 
determined  that  the  probability  ofSn  in- 
flight deploymen  of  the  thrust  reverser 
is  significanUy  leis  for  a  Model  757/ 
PW2000  than  for  a  Model  767/PW4000. 
The  FAA  also  re  lognizes  that  engine 


thrust  reversers  have  an  important  role 
in  the  safe  operation  of  modem 
transport  aircraft  Therefore,  the  FAA 
has  concluded  that  the  immediate 
deactivation  of  the  Model  757/PW200Q 
engine  thrust  reversers  until  the  DCVs 
have  been  replaced  is  not  prudent 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
78A0027.  dated  September  9. 1991. 
which  describes  inspection  of  the  engine 
thrust  reverser  DCV  assembly  to 
determine  the  part  number  of  the 
solenoid-driven  pilot  valve  within  that 
assembly.  The  service  bulletin  describes 
replacement  of  certain  DCV's  that 
contain  suspect  part  rumber  solenoid- 
driven  pilot  valves,  as  determined  in  the 
inspection.  Directional  control  valve 
assemblies  which  are  found  not  to 
contain  the  suspect  part  number 
solenoid-driven  pilot  valve  do  not  need 
to  be  replaced. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  757- 
78-0025.  dated  September  9, 1991.  which 
describes  procedures  for  performing 
functional  tests  and  inspections  of  the 
engine  thrust  reverser  control  and 
indication  system,  and  correction  of  any 
discrepancies  found. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection,  testing,  and  modification,  if 
necessary,  of  the  thrust  reverser  system 
on  all  Boeing  Model  757  airplanes 
powered  by  Pratt  and  Whitney  PW2000 
series  engines,  in  accordance  with  the 
service  bulletins  previously  described. 

Since  a  situation  exists  diat  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking  to  address  it 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 


with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  It.  if  filed,  may  be 
obtained  from  die  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Part  38 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regidations  as  follows; 

PART  39-lAMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 


§39.13    [Amended] 

2.  Section  39,13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-20-09    Boeing:  Amendment  38-8043. 
Docket  No.  91-NM-188-AD. 

Applicability:  All  Boeing  Model  7S7  series 
airplanes,  equipped  with  Pratt  and  Whitney 
PW2000  series  engines,  certificated  in  any  . 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  Within  14  days  after  the  effective  dale 
of  this  AD,  accomplish  either  paragraph  (bH1| 
or  (a)(2)  of  this  AD. 

(1)  Accomplish  both  paragraphs  (a)(l){i) 
and  (a)(l)(ii)  of  this  AD: 

(i)  Inspect  the  thrust  reverser  Directional 
ConU-ol  Valve  (DCV)  assemblies  of  both 
engines  to  determine  the  solenoid-driven  pilot 
valve's  part  number,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-7eA0027. 
dated  Septeml>er  9. 1991. 

(A)  If  any  DCV  has  a  suspect  pilot  valve  as 
specified  in  the  service  bulletia  prior  to 
further  flight,  repl«c«  the  DCV  with  a  DCV 
that  has  a  part  number  of  a  non-suspect 
solenoid-driven  pilot  valve,  in  accordance 
with  the  service  bulletin. 

(B)  If  a  DCV  has  a  non-suspect  solenoid- 
driven  pilot  valve  as  specified  in  the  service 
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bulleifai.  that  pikrt  valve  doet  not  need  to  be 
replaced. 

(iij  Perform  all  tests  and  inspections  of  the 
engine  thrust  reverser  control  and  indication 
system  on  both  engines  in  accordance  with 
Boeing  Service  Bulletin  757-78-0025,  dated 
September  9, 1991.  If  any  discrepancies  are 
found  as  a  result  of  these  tests  or  inspections, 
prior  to  further  flight,  correct  the 
discre^ades  tn  accordance  with  the  service 
bulletin. 

(2)  Accomplish  paragraph  (a)(l]  of  this  AD 
on  one  engine's  thrust  reverser  and 
deactivate  the  other  engine's  thrust  reverser, 
in  accordance  with  Section  7ft-31-l  of  Boeing 
Document  DeSONOOZ.  "Boeing  7S7  Dispatch 
Deviation  Guide.*'  Revision  8,  dated  January 

IS.  ign. 

(b)  Within  24  days  after  tbe  effective  date 
ot  this  AD.  the  requirements  of  paragraph 
(a)tl)  of  tiiis  AD  must  be  accomplished  on 
both  engines'  thrust  reverser  systems. 

(c)  Within  45  days  after  the  effective  date 
of  this  AD,  submit  a  report  of  the  proximity 
sensor  gap  measurement  and  other  results  of 
the  initial  tests  and  inspections  required  by 
paragraph  (aKl)(iil  of  this  AD,  both  positive 
and  negative,  to  the  Manager.  FAA.  Seattle 
Aircraft  Certification  Office.  ANM-IOOS, 
Transport  Airplane  Directorate,  1601  Und 
Avenue  SW.,  Renton.  Washington  98055- 
4056.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (P.L  96- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(d)  Repeat  the  tests  and  inspections 
speciried  in  paragraph  (a)(l)(ii)  at  intervals 
not  to  exceed  3,000  flight  hours,  and  prior  to 
further  flight  following  any  maintenance 
which  disturbs  the  thrust  reverser  control 
system.  Correct  any  discrepancies  prior  to 
further  flight,  in  accordance  with  the  service 
bulletin. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  wiA  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(g)  The  inspections,  tests,  and 
modifications  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  757- 
78H0027,  dated  September  9. 1991.  and 
Boeing  Service  Bulletin  757-0025.  dated 
September  9, 1991,  as  applicable. 
Deactivation  of  thrust  reversers  shall  be  done 
In  accordance  with  Section  7»-31-l  of  Boeing 
Document  D630N002.  "Boeing  7S7  Dispatch 
Deviation  Guide."  Revision  8.  dated  |anuary 
15, 1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  IJ.S.C  552(a] 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Boeing  Cemmercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington  98124. 


Copies  may  foe  inspected  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1801  Lind  Avenue  SW., 
Renton.  Washington,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.,  room 
8401,  Washington,  DC. 

This  amendment  [39-8043,  AD  91-20-06) 
beconies  effective  September  16. 1991. 

Issued  in  Renton,  Washington,  on 
Septemberll.  1991. 

Darrall  M.  PMiderson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  CertificaUoti  Service. 
[FR  Doc.  91-Z23S5  Filed  »-ia-91:  8:4S  am] 
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14  CFR  Part  71 

{ Alrtpac*  OoctMt  No.  90-AEA-171 

Alt«ration  of  VOR  F«d«ral  Airway 
V-43;PA 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACnOK  Final  rale. 

SUMMAMV.  This  amendment  alters  tbe 
description  of  Federal  Airway  V-43 
located  in  the  State  of  Pennsylvania. 
This  proposal  will  realign  a  »«igment  of 
V-43  in  the  vicinity  of  Ene.  PA.  This 
action  will  simplify  routing  and  make 
better  use  of  the  a^gp^e  in  the  area. 
This  alteration  wlUensure  that  the 
airway  and  the  preferred  arrival 
routings  to  the  Toronto  International 
Akport  Toronto,  Canada,  coincide. 
■PFCCnvi  DATI:  0901  tt.t.a,  November 
14. 1991. 

rem  ruRTHCR  mfohmation  contact: 
Patricia  P,  Crawford,  Airspace  and 
Obstraction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Divisioa  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 
tUPPLCMeNTARV  INPOmMTION: 

Histoiy 

On  February  25, 1991,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  description  of  V-43 
located  in  the  State  of  Pennsylvania  (SO 
FR  7625).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  74O0.6G  dated  September  4, 
1990. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters 
Federal  Airway  V-43  located  in  the 
State  of  Pennsylvania.  This  action  will 
realign  a  segment  of  V-43  in  the  vicinity 
of  Erie,  PA.  to  coincide  with  the 
preferred  arrival  routings  to  ttie  Toronto 
Internationa!  Airport,  Toronto.  Canada. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabHshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rale  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  nnall  entities 
under  the  criteria  of  the  Regulatoty 
Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  WOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  pari  71  of  the  Federal 
Aviation  Regulations  (14  CFR  pari  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10654;  49  U.S.C.  10(5(8) 
(Revised  Pub.  L  97-449,  January  12. 1963):  14 
CFR  11,09. 


971.123   [AawndaO 

2.  Section  71.123  is  amended  as 
follows: 

V-4S    |Amendad| 

By  removing  the  words  "INT  Erie  043'  and 
Buffalo.  NY,  259*  radials"  and  sul>stituting  the 
words  "INT  Erie  042'  and  Buffalo.  NY,  259' 
radials". 

Issued  in  Washington,  DC  on  September  5. 
1991. 

WUIiam  C  Davis. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  91-22146  Filed  9-13-91:  8:45  am) 
aiUJNO  COM  4S10-IS-M 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
RIN3084-AA26 

Rules  for  Using  Ensrgy  Cost  and 
Consumption  Information  lissd  in 
LatMlIng  and  Advertising  of  Consumer 
Appliances  Under  ttie  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Central  Air 
CondiUoners  and  Heat  Pumps 

agency:  Federal  IVade  Commission. 
action:  Final  rule. 


summary:  The  Fee  eral  Trade 
Commission  annot  nces  that  the  present 
ranges  of  compare  jility  for  central  air 
conditioners  and  hpat  pumps  will 
remain  in  effect  uiltil  new  ranges  are 
published,  and  amends  its  Appliance 
Labeling  liule  by  ubdating  the  national 
average  cost  figura^for  electricity  that 
must  be  used  in  calculating  the 
estimated  annual  Cost  of  operation  of 
central  air  conditioners  disclosed  in 
directories,  on  facf  sheets  and  in 
advertisements.  Tie  updated  cost  of 
electricity  must  also  be  used  in  the  cost 
calculation  formulas  that  manufacturers 
must  provide  on  fact  sheets  or  in 
directories.  These  cost  calculation 
formulas  are  for  consumers  to  use  to 
calculate  their  owii  heating  and  cooling 
costs. 
EFFECTIVE  DATE:  December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Mills,  Attortiey.  Division  of 
Enforcement,  Federal  Trade 
Commission,  Wa^iington,  DC  20580 
(202-328-3035).      ' 

SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  i»olicy  and 
Conservation  Act  bf  1975  (EPCA)  » 
requires  the  Fedeml  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  altemativa^energy  consumption 
information  for  at  [least  thirteen 
categories  of  appliances.  Central  air 
conditioners  (incl»ding  heat  pumps)  are 
included  as  one  of  the  categories. 

Section  305.8(b)iof  the  rule  requires 
manufacturers,  aner  filing  an  initial 
report,  to  report  ajmually  by  specified 
dates  for  each  product  type.*  These 
reports,  which  ar^  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparabihty,  cojitain  the  estimated 
annual  cost  or  energy  efficiency  rating 
for  the  appliances  derived  from  tests 
performed  pursuant  to  the  DOE  test 
procedures.  The  reports  also  contain  the 


■  Public  Law  94-163, 

*  Report!  for  central 

beai  pumps)  are  due  b  r 


ae  SUt  871  (Dec.  22. 1975). 
air  conditionera  (including 
July  1. 


model  number,  the  number  of  tests 
performed  on  each  model,  and  the 
capacity  of  each.  Because  the  costs  for 
the  various  types  of  energy  change 
yearly,  and  because  manufacturers 
regularly  add  new  models  to  their  lines, 
improve  existing  models  and  drop 
others,  the  data  base  from  which  the 
ranges  of  comparability  are  calculated  is 
constantly  changing.  To  keep  the 
required  information  in  line  with  these 
changes,  the  Commission  is  empowered, 
under  section  305.10  of  the  rule,  to 
publish  new  ranges  (but  not  more  often 
than  annually)  if  an  analysis  of  the  new 
data  indicates  that  the  upper  or  lower 
limits  of  the  ranges  have  changed  by 
more  than  15%.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  central  air 
conditioners  (including  heat  pumps) 
have  been  received  and  analyzed  and  it 
has  been  determined  to  retain  the 
ranges  that  were  published  on  May  27, 
1988.'  In  consideration  of  the  foregoing, 
the  present  ranges  for  central  air 
conditioners  (including  heat  pumps)  will 
remain  in  effect  until  the  Commission 
publishes  new  ranges  for  these  products. 

In  addition,  this  Notice  provides  an 
updated  figure  for  the  annual  national 
average  cost  of  electricity.  This  figure, 
along  with  national  average  cost  figtires 
for  natural  gas,  propane,  heating  oil  and 
kerosene,  is  published  annually  by  the 
Department  of  Energy  for  the  industry's 
use  in  calculating  the  cost  figures 
required  by  the  Commission's  rule.  The 
cost  figure  for  electricity  must  be  used  in 
calculating  the  estimated  annual  cost  of 
operation  of  central  air  conditioners 
disclosed  in  directories,  on  fact  sheets 
and  in  advertisements.  The  updated  cost 
of  electricity  must  also  be  used  in  the 
cost  calculation  formulas  that  appear  in 
appendices  H  and  I.  These  formulas 
must  be  provided  on  fact  sheets  and  in 
directories  so  consumers  can  calculate 
their  own^sts  of  opera  tionf or  the 
central  air\:onditioner>'flti3neat  pumps 
that  they  are^ongiBtefing  purchasing. 
The  updated  figures,  which  DOE 
published  on  January  30, 1991  (56  FR 
3455).  is  a24  cents  per  kilowatt-hour. 
The  text  formulas  (and  calculations)  in 
both  Appendices  have  been  changed  to 
reflect  this. 

In  consideration  of  the  foregoing,  the 
Commission  amends  appendices  H(2) 
and  1(2)  of  its  Aiphance  Labeling  Rule 
by  publishing  'lie  following  cost  figures 
for  use  in  the  lalMling  and  advertising  of 
central  air  conditioners  and  heat  pumps 
beginning  December  16, 1991. 


>  S3  FR  19728. 


List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

PART  305-{  AMENDED] 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Autliotlty:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub.  L  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act.  (Pub.  L  100-12)  (1987),  and 
the  National  Appliance  Energy  Conservation 
Amendmenti  of  1988,  (Pub.  L  100-357)  (1988), 
42  U.S.C.  6294:  tec.  553  of  the  Administrative 
Procedure  Act  5  U.S..C.  553. 

Appendices  H  and  I    [Amended] 

2.  In  section  2.  of  both  appendices  H 
and  I  of  part  305,  the  text  and  formulas 
are  amended  by  removing  the  figure 
"7.88t"  and  adding,  in  its  place,  the 
figure  "a24<".  In  addition,  the  text  and 
formulas  are  amended  by  removing  the 
figure  "11.82<"  and  adding,  in  its  place, 
the  figure  "12.36<". 

By  direction  of  the  Commission. 
Bonjamin  L  Bennan, 
AcUng  Secretary. 

[FR  Doc.  91-22397  Filed  9-13-fll;  8:45  am] 
ittjjNa  cooc  trw-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPT8-50592A;  FRL-3S44-91 

Significant  New  Use  Rule;  Correction 

aocncy:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  correction. 


summary:  EPA  issued  a  document 
published  in  the  Federal  Register  of 
August  13. 1991  (56  FR  40204).  That 
document  Inadvertently  assigned 
recordkeeping  requirements  under 
§  721.125(c)  to  five  significant  new  use 
rules  (SNURs).  EPA  did  not  Intend  to 
require  the  recordkeeping  required 
under  8  721.125(c)  for  these  five 
substances.  This  action  is  necessary  so 
that  only  the  necessary  recordkeeping  is 
required.  Because  this  is  a  relief  of 
burden,  notice  and  public  comment  are 
not  required. 

CFFECTn^  DATB:  The  effective  date  of 
this  rule  is  September  16. 1991. 


^ 


Federal  Regiater  /  Vol.  56.  No.  179  /  Monday.  September  16.  1991  /  Rules  and  Regulations      46721 


ron  nmrnm  mtoimation  contact: 

David  Kling.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-543B,  401  M  St..  SW..  Washington,  DC 
20460.  Telephone:  (202)  554-1404,  TEJD: 
(202)  554-0551. 

8UPm.CMENTARV  INFORMAHON:  EPA  is 

eliminating  recordkeeping  requirements 
under  S  721.125(c)  for  five  new  chemical 
substances.  The  recordkeeping 
requirements  were  Inadvertently 
included  under  40  CFR  721.500. 721,1100. 
721.1105. 721.1S82.  and  721.1620. 

List  of  Subiacts  ia  40  CFR  Part  721 

Chemicals.  Environmental  protection, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  September  8. 1081. 
Mafk  A  GtMiiwoed, 

Dinctoc  Office  of  Toxic  Subttancet. 

Therefore,  40  CFR  part  721  is  amended 
as  follows: 

PART  721-{AMENDED1 

1.  The  aothority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authorlty;  15  U.S.C.  20M  and  2607. 

2.  In  S  721.500  by  revising  paragraph 
(b)(1)  to  read  as  foHowB: 

S721J00   ■■■iinipiMiiiuli  add,  HtH- 
bamotriaMt-a  ^  •  (1.l-dlwth»leU>»M- 
liydrox)r%  CttWanchad  and  Inaar  alkyi 


(b)  • 

(1)  Recordkeeping.  The  followbig 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
spedfied  in  i  721.125(a),  (h),  and  (i). 

•  •  •  •  • 

3.  In  i  721.1100  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

i  721.1m    QtyeolmonotsnBBls. 

•  •  •  •  • 

(b)* 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  1 72L125(a].  (h).  and  (i). 

•  •  •  *  • 

4.  In  9  721.1105  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

(721.1106   Qlycote,  petyalhylana-,  3-aiiHo- 

talramsliiyllMilyf)filMiiyf  athar, 

•  «  • 

(b)  • 


(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
speoffied  in  i  721.125(a).  (h),  and  (i). 
•  •  *  •  • 

5.  In  (  721.1582  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

S721.1St2    DWkyI  phoMwredttliloale 
phosphate* 


(b)* 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  In  1 721.125(a).  (b).  and  (i). 
*  *  •  *  • 

6.  In  f  721.1620  by  revising  paragraph 
(b)(1)  to  read  at  follows: 

i721.1«20    Mydrogsnafdaryttad 


(1)  Recordkeeping.  The  following 
recordkeeping  requkements  we 
applicable  to  Bunufactorers,  importers. 
and  processors  of  this  substanoe.  as 
specified  in  f  72l.l2S(a).  (h),  and  (i). 
•  •  •  •  i 

[FR  Doc.  n-22197  Filed  0-l»-Bl;  MS  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

(MM  Ooctial  No.  •7-46C  POC  tl-MI] 

Broadcast  8«rvlc«a;  UHF  TalavMlon 
Chann«to14aiid«9 

aoincy:  Federal  Communications 

Commission. 

action:  Final  rule. 

ttlMMAfiv:  The  Commission,  through  this 
action,  strives  to  lessen  or  eliminate  the 
prospect  of  electromagnetic  interference 
between  full  service  television  stations 
operating  on  UHF  TV  channel  14  or  09 
and  land  mobile  stations  operating  on 
adjacent  frequencies.  In  the  Notice  of 
Proposed  Rule  Making/Notice  of  Inquiry 
(Notice)  (52  FR  47738.  December  18. 
1987).  the  Commission  proposed  to 
establish  distance  and  frequency 
separation  requirements  and  formal 
provisions  for  private  agreements.  The 
record  established  in  this  proceeding 
persuades  the  Commission  that  a 
simpler  regulatory  approach  than  that 
proposed  in  the  Notice  will  prevent 
objectionable  interference  by  new 
channel  14  or  89  broadcasters  to 


adjacent  land  mobile  ser\ices.  The 
Commission  now  finds  that  such 
provisions  are  not  necessary  and  a  more 
productive  resolution  of  this  proceeding 
is  to  define  tbe  circomstances  in  which 
the  TV  station  is  respoasible  for 
correcting  interfarence.  Moreover,  this 
decision  is  consistent  with  the 
requirements  the  Commission  has 
traditionaUy  imposed  to  resolve  channel 
14  or  69  and  land  mobile  interference  an 
a  case-by-case  basis.  Tbus.  the 
Commission  merely  expands  the  rules  to 
codify  those  requirements.  Finally,  the 
Commission,  widi  certain  exceptions, 
ends  the  freeze  on  ad(fitiaaal  channel  09 
allotments,  as  of  tbe  effective  date  of 
this  Report  and  Order  (Report). 

tPncmn  DATI:  October  IS.  1991. 

AOOMtMS:  Federd  Communications 
Commissiog  Washioftoo.  DC  20554. 


POM  PMITI—  MSFOWMATIOM  CONTACT 
Gordon  God&ey.  Mass  Media  Bureau. 
Policy  and  Rules  Division.  (202)  832- 
9860. 

tUPPt.EM«NTAflV  INPONMATKNC  The 
public  recordkeeping  burden  for  {  73.687 
(3060-       )  is  estimated  to  average  1 
hour  per  showing.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  die  collection  of  information. 
Send  comment  regarding  this  burden 
estimate  or  any  odier  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Infonnation  Resources 
Branch,  room  418,  Paperwork  Reduction 
Project  Washington.  DC  20554,  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3060-    ), 
Washington,  DC  20S03. 

This  is  a  synopsis  of  the  Commission's 
Report  and  Order  in  MM  Docket  No.  87- 
465  adopted  July  30, 1991,  and  released 
August  29, 1991. 

The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Wsshington.  DC 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street.  NW..  room  246. 
Washington.  DC  20554. 

Synopsis  of  Raport  and  Order 

1.  In  this  Report,  the  Commission 
incorporates  into  its  Rules  a  specific 
statement  of  the  responsibility  of  all  TV 
stations  operating  on  channels  14  or  88. 
to  protect  adjacent  spectrum  land 
mobile  operations  from  interference. 
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2.  The  land  mobilfe  and  television 
services  have  been  allocated  on 
contiguous  spectnui.  with  the  result  that 
TV  stations  operating  with  relatively 
high  power  on  channels  14  or  89  may 
cause  objectionably  interference  to  land 
mobile  stations  opef'ating  with 
significantly  less  pojwer.  Traditionally, 
such  interference  his  been  handled  on  a 
case-by-case  basis,  requiring  the  newest 
station  to  implement  the  technical 
solutions  necessary  to  eliminate  the 
interference.  However,  in  a  case 
involving  Channel  99  in  Atlanta, 
Georgia,  a  lack  of  clearly  delineated 
responsibility  gave  rise  to  significant 
disputes  over  what  remedial  measures 
were  necessary  an4  who  would  bear  the 
costs.  [See  Broadcdet  Corp.  of  Georgia, 
96  FCC  2d  901  (1984|).)  This  particular 
case  was  settled  wilh  the  Atlanta  TV 
station  assuming  the  cost  of  installing 
filters  and  moving  t|ie  affected  land 
mobile  stations  to  i^ew  frequencies.  As  a 
result  of  the  Atlanta  case,  the 
Commission  issued  a  public 
announcement  addressing  TV 
applicants'  obligations  and  a  technical 
report  relating  to  channel  14  and  89 
assignments.  In  198^  the  Commission 
suspended  the  allottnent  process  for  all 
channel  69  proposals.  Finally,  in 
October  1987,  the  dommission  released 
the  Notice  in  this  proceeding  to  address 
the  matter  in  order  io  establish  rules 
that  offer  assurance  that  most,  if  not  all, 
channel  14  and  69  broadcast  stations 
can  coexist  with  lajtd  mobile  operations 
on  adjacent  spectrum  without 
objectionable  interference  and  costly 
administrative  intefvention  and  to 
discontinue  the  channel  69  freeze. 

3.  In  the  Notice,  ttie  Commission 
proposed  that  applicants  for  TV 
assignments,  power  increases,  or 
location  changes  infvolving  these 
channels  be  required  to  observe  a 
minimum  geographic  separation 
between  their  transmitting  location  and 
the  location  of  lancj  mobile  receiving 
stations  using  frequencies  within  3  MHz 
of  the  TV  channels'  spectrum. 
Alternatively,  the  Conunission  proposed 
that  TV  applicantsjobtain  agreement 
from  all  or  almost  ^11  affected  land 
mobile  operators  atid  applicants  that 
use  or  have  applied  to  use  the 
frequencies  adjace  it  to  the  subject 
television  channel.  Finally,  the  Notice 
requested  parties  t )  comment  on 
permitting  use  of  channel  14  or  69 
allotments  for  either  multiple  use  or 
strictly  non-broadc  ast  use  in 
communities  when !  it  is  impossible  or 
impracticable  to  c<  mply  with  the 
geographical  spaci  ig  criteria  or  to  reach 
agreement  with  af  ected  land  mobile 
interests. 


JMi 


4.  Upon  consideration,  the 
Commission  concludes  that  a  simpler 
regulatory  approach  than  that  o^ered  in 
the  Notice  will  prevent  objectionable 
interference  by  new  channel  14  or  69 
broadcasters  to  land  mobile  services 
using  frequencies  adjacent  to  these  two 
channels.  Rather  than  adopting  a 
minimum  geographic  separation 
requirement  or  private  agreement 
provisions,  the  Commission  is 
incorporating  into  its  Rules  a  specific 
statement  of  the  responsibility  of  all  TV 
stations  on  these  channels  to  protect 
adjacent  spectrum  land  mobile 
operations  from  interference.  In  this 
way,  the  interference  resolution 
requirements  that  have  been  imposed  by 
various  means  for  the  last  ten  years  are 
now  codified.  While  adopting  this 
statement  of  responsibility,  the 
Commission  stresses  that  it  is  essential 
that  broadcasters  and  land  mobile 
operators  coordinate  and  cooperate  with 
each  other.  Parties  are  expected  to 
assist  each  other  to  identify  and  reduce 
interference,  regardless  of  the 
"responsible"  station.  Coordinated, 
cooperative  site  management  by 
responsible  user  committees  can 
anticipate  and  minimize  interference,  a 
result  that  is  in  everyone's  best  interest. 

5.  The  statement  of  responsibility 
provides  that:  (1)  The  Commission  will 
consider  a  TV  station  responsible  for 
reducing  an  out-of-band  emission  if  the 
vertically  polarized  component  of  its 
out-of-band  signal  exceeds  a  field 
strength  of  17  dBu  at  the  land  mobile 
receiver  site  on  the  land  mobile 
frequency;  (2)  a  TV  station  will  be 
considered  responsible  for  correcting  a 
desensitization  problem  if  its  occurrence 
can  be  directly  linked  to  the  start  of  the 
TV  operation  and  the  land  mobile 
station  is  using  facilities  with  typical 
desensitization  rejection  characteristics; 
(3)  the  TV  station  will  not  be 
responsible  for  bringing  a  poor  quality 
land  mobile  station  up  to  the  industry's 
normal  performance  level  or  for 
protecting  a  facility  attempting  service 
well  beyond  a  normal  distance;  (4)  the 
Commission  will  consider  a  TV  station 
responsible  for  identifying  the  source  of 
any  intermodulation  product  that  is 
created  when  the  TV  operation  begins; 
(5)  the  TV  station  must  correct  the 
problem  if  the  source  is  under  its 
control,  and  if  the  source  is  beyond  the 
TV  station's  control,  it  must  cooperate  in 
the  resolution  of  the  problem  and  should 
provide  whatever  technical  assistance  it 
can;  and  (8)  in  cases  where  a  TV  station 
is  the  "first  in."  it  must  limit  its  out-of- 
band  radiation  as  necessary  to  permit 
reasonable  use  of  the  adjacent 
frequencies  by  land  mobile  licensees. 


6.  To  meet  these  responsibilities,  TV 
stations  must  take  steps  before 
construction  to  identify  potential  cases 
of  interference  caused  by  out-of-band 
TV  emissions,  land  mobile  receiver 
desensitization  or  intermodulation.  They 
must  install  necessary  filters,  take  other 
necessary  precautions  and  submit 
evidence  that  no  interference  is  being 
caused  before  they  will  be  permitted  to 
transmit  any  programming  on  the  new 
facilities,  including  prograni  tests 
pursuant  to  S  73.1620  or  with  modified 
facilities  pursuant  to  9  73.1615.  These, 
regulations  will  apply  to  both  non- 
commercial and  commercial  broadcast 
'  licensees.  They  will  apply  to  all  new 
television  stations  and  those  authorized 
to  change  channel,  increase  effective 
radiated  power,  change  directional 
antenna  characteristics  such  that  ERP  is 
increased  in  any  azimuth  direction  or 
change  location,  involving  an  existing  or 
proposed  channel  14  or  69  assignment. 
The  Commission  incorporates  this 
statement  of  responsibility  into  its 
Rules,  thus  codifying  the  interference 
resolution  requirements  that  have  been 
imposed  by  various  means  for  the  last 
ten  years. 

7.  Finally,  the  Commission  terminates 
the  freeze  on  channel  69  allotments  and 
will  resume  considering  petitions  for 
rulemaking  proposing  to  allot  channel 
69.  However,  a  separate  freeze  remains 
in  effect  for  all  new  station  applications 
and  petitions  for  allotments  on  all  TV 
channels  near  30  designated  cities.  (See 
Advanced  Television  Systems  and  Their 
Impact  on  the  Existing  Television 
Service,  Order,  RM-5811,  Mimeo  No. 
4074,  released  July  17, 1987.) 

Final  Regulatory  Flexibility  Analysis 
Statement 

8.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it  is 
certified  that  this  decision  will  have  a 
significant  positive  impact  on  a 
substantial  number  of  small  entities  by 
lifting  the  freeze  on  channel  69 
allotments,  and  it  offers  protection  to 
the  land  mobile  services  adjacent  to 
channels  14  and  69  operations,  while 
imposing  the  least  administrative 
burden  on  all  parties  involved.  The 
negative  impact  is  that,  in  certain 
situations,  TV  licensees  operating  on 
channel  14  or  69  will  be  held  responsible 
for  ensuring  that  objectionable 
interference  does  not  occur. 

9.  The  Secretary  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
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06-354. 94  Stat.  1164.  5  U.S.C  601  et  seq.. 
(1981)). 

10.  Accordingly,  It  Is  Ordered  That 
pursuant  to  sections  4  (i),  (j),  and  303  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154  (i).  (j),  and  303 
(1982),  effective  October  15, 1991.  Part  73 
of  the  Commission's  Rules  Is  Amended 
As  set  forth  below. 

11.  It  Is  Further  Ordered  That, 
Pursuant  to  section  303  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  303,  that  the  freeze 
on  additional  channel  69  allotments  Is 
Terminated  On  the  effective  date  of  this 
Report  and  Order. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Amendatory  Text 

47  CFR  part  73  is  amended  as  follows: 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154  and  303. 

2.  Section  73.687  is  amended  by 
adding  new  paragraphs  (e)(3]  and  (e)(4] 
to  read  as  follows: 

S  73.M7    Tranamlaalon  tyttem 
fe^utrementi. 


(3)  TV  broadcast  stations  operating  on 
Channel  14  and  Channel  60  must  take 
special  precautions  to  avoid  interference 
to  adjacent  spectrum  land  mobile  radio 
service  facilities.  Where  a  TV  station  is 
authorized  and  operating  prior  to  the 
authorization  and  operation  of  the  land 
mobile  facility,  a  Channel  14  station 
must  attenuate  its  emissions  within  the 
frequency  range  467  to  470  MHz  and  a 
Channel  60  station  must  attentuate  its 
emissions  within  the  frequency  range 
806  to  809  MHz  if  necessary  to  permit 
reasonable  use  of  the  adjacent 
frequencies  by  land  mobile  licensees. 

(4)  The  requirements  listed  below 
apply  to  permittees  authorized  to 
construct  a  new  station  on  TV  Channel 
14  or  TV  Channel  69.  and  to  licensees 
authorized  to  change  the  channel  of  an 
existing  station  to  Channel  14  or  to 
Channel  69,  to  increase  effective 
radiated  power  (ERF)  (including  any 
change  in  directional  antenna 
characteristics  that  results  in  an 
increase  in  ERP  in  any  direction),  or  to 
change  the  transmitting  location  of  an 
existing  station. 

(i)  For  the  purposes  of  this  paragraph, 
a  protected  land  mobile  facility  is  a 
receiver  that  is  intended  to  receive 
transmissions  from  licensed  land  mobile 
stations  within  the  frequency  band 
below  470  MHz  (as  relates  to  Channel 
14)  or  above  806  MHz  (as  relates  to 


Channel  69),  and  is  associated  with  one 
or  more  land  mobile  stations  for  which  a 
license  has  been  issued  by  the 
Commission,  or  a  proper  application  has 
been  received  by  the  Commission  prior 
to  the  date  of  the  flling  of  the  TV 
construction  permit  application. 
However,  a  land  mobile  facility  will  not 
be  protected  if  it  is  proposed  in  an 
application  that  is  denied  or  dismissed 
and  that  action  is  no  longer  subject  to 
Commission  review.  Further,  if  the  land 
mobile  station  is  not  operating  when  the 
TV  facility  commences  operation  and  it 
does  not  commence  operation  within  the 
time  permitted  by  its  authorization  in 
accordance  with  part  90  of  this  chapter, 
it  will  not  be  protected. 

(ii)  A  TV  permittee  must  take  steps 
before  construction  to  identify  potential 
interference  to  normal  land  mobile 
operation  that  could  be  caused  by  TV 
emissions  outside  the  authorized 
channel,  land  mobile  receiver 
desensitization  or  intermodulation.  It 
must  install  filters  and  take  other 
precautions  as  necessary,  and  submit 
evidence  that  no  interference  is  being 
caused  before  it  will  be  permitted  to 
transmit  programming  on  the  new 
facilities  pursuant  to  the  provisions  of 
S  73.1615  or  S  73.1620  of  this  part.  A  TV 
permittee  must  reduce  its  emissions 
within  the  land  mobile  channel  of  a 
protected  land  mobile  facility  that  is 
receiving  interference  caused  by  the  TV 
emission  producing  a  vertically 
polarized  signal  and  a  field  strength  in 
excess  of  17  dBu  at  the  land  mobile 
receiver  site  on  the  land  mobile 
frequency.  The  TV  emission  should  be 
measured  with  equipment  set  to  a  30 
kHz  measurement  bandwidth  including 
the  entire  applicable  land  mobile 
channel.  A  TV  permittee  must  correct  a 
desensitization  problem  if  its  occurrence 
can  be  directly  linked  to  the  start  of  the 
TV  operation  and  the  land  mobile 
station  is  using  facilities  with  typical 
desensitization  rejection  characteristics. 
A  TV  permittee  must  identify  the  source 
of  an  intermodulation  product  that  is 
generated  when  the  TV  operation 
commences.  If  the  intermodulation 
source  is  under  its  control,  the  TV 
permittee  must  correct  the  problem.  If 
the  intermodulation  source  is  beyond 
the  TV  permittee's  control,  it  must 
cooperate  in  the  resolution  of  the 
problem  and  should  provide  whatever 
technical  assistance  it  can. 
Federal  Communicationi  Commission. 
Donna  R.  Searcy, 
Secretary. 
[FR  Doc.  91-22112  Filed  9-13-91;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  91-113;  RM-7643] 

Television  Broadcasting  Sarvieaa;  l.o« 
Angales  and  Norwalk,  CA 

AOINCV:  Federal  Communications 
Commission. 

Acnow  Final  rule. 

summary:  This  document  reallots  VHF 
television  Channel  9  from  Norwalk  to 
Los  Angeles,  Cahfomia,  and  modifies 
the  license  of  Fidelity  Television,  Inc.  for 
Station  KCAL-TV,  as  requested, 
pursuant  to  the  provisions  of  {  1.420(i)  of 
the  Commission's  Rules.  See  56  FR 
19072.  April  25, 1991.  Coordinates  used 
for  Channel  9  at  Los  Angeles  are  34-13- 
38  and  118-04-00.  With  this  action^  the 
proceeding  is  terminated. 

■mCTtVI  DATI:  October  28, 1991. 

FOR  PURTHIR  INFORMATKM  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLIMINTAIIV  INTOWMATKWfc  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-113. 
adopted  August  29, 1991,  and  released 
September  11, 1991.  The  full  text  of  the 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW.,  Washington,  DC 
20036. 

List  of  Subjects  b  47  CFR  Part  73 

Television  broadcasting. 


PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973.606(b)    [Amended] 

2.  Section  73.606(b),  the  Table  of  TV 
Allotments  under  California,  is  amended 
by  removing  Channel  9  at  Norwalk  and 
adding  Channel  9  at  Los  Angeles. 

Federal  Communicationt  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  A/locations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  9\-22222  Filed  9-13-01;  8:45  am] 
BNIMQ  COM  Srif-OI-ll 
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47  CFR  Part  73 


(MM  Docket  m.  tVTl;  RM-7M9) 


Bern  and  OrlenUi; 


AOCNCV:  Pbdntal  CoM^aiueations 
Commissioa. 

action:  Final  rule. 


SUMMARV:  The  Comhiisstoii.  at  the 
request  of  Conner  Media  Corporation, 
substitutes  Channel  231 C3  for  Channel 
231A  at  New  Bern.  Aiortk  Carohao. 
reallots  Channel  231C3  to  Oriental. 
North  Carolina,  and  modifies  Station 
WZYK-FNf  5  construction  pennit  to 
specify  Oriental  aa  (he  station's 
community  of  ticenae.  See  56  FR 140S3, 
April  5, 1W1.  Channel  231C3  can  be 
allotted  to  Oriental  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.2  kilometers  (8.2  miles) 
west  to  accommodate  petitioner's 
desired  transmitter  kite,  at  coordinates 
35-00-02  and  West  Longitude  76-49-5a 
With  this  action,  thl»  proceeding  is 
termaialed.  I 

EFFECTIVE  DATE:  October  28, 1991. 

FOR  FUKTNEB  INFODftfATION  CONTACT: 
Leslie  K.  Shapiro,  Ma»  Media  Bureau. 
(202)  634-6530. 

SUPPLaKKTARV  tN«OftMATION:  This  IS  a 
synopsis  of  the  Coiamiaaion's  Eleport 
and  Order.  MM  Docket  Na  91-73, 
adopted  August  28,  il991,  and  released 
September  11. 1991.J  The  fitil  text  of  this 
Comnnssion  decisidn  is  availabie  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230)^919  M  Street  NW., 
Washington.  DC  lie  coaiplete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422. 
1714  2l8t  Street.  N^-  Washington.  DC 
20036. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcast^g. 

PART  7»-{  AMENDED] 

1.  The  authority  iitalian  for  part  73 
continues  to  read  as  follows: 

Authoritr-  47  VsA  154.  303. 

§73.202    [Amendadl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  I^orth  Carolina,  is 
amended  by  remoiiing  Channel  231A  at 


New  Bern,  and  adding  Oriental  Channel 
231C3. 

Federal  ComiminicatioiM  Commission. 
MiCDael  C  Rugat. 

Assistant  Chief.  ABocatMna  Bnmeh.  Policy 
and  Rules  Division,  Muss  Media  Bunmt 
[FR  Doa  9\-Z2Za  PlW  »-l>-»h  8:4S  am| 
I  cooe  sTw-ova 


INTERSTATE  COMMERCE 
COMMISSION 

4»CFR  Parts  lOtt.  ttM*  tUt.and 
lite 

[Ex  Parte  Na.  S^SuMIdl  Ml^ 

RIN  3120-AB68 

Safety  FRfwss  Poflcy 

AOENCV:  Interstate  Commerce 

Commission. 

ACTKHC  Pohcy  stateaient 


Summasy:  The  Commission  has  revised 
its  policy  governing  the  safety  fitness  of 
motor  carrier  licensing  and  finance 
applicants.  Essentially,  the  revised 
policy  restricts  only  carriers  holding 
"Unsatisfactory"  safety  fitness  ratings 
from  the  U.S.  Department  of 
Transportation  (DOT]  from  obtaining 
operating  authority  in  the  Commission's 
licensing  and  finance  dockets.  Unrated 
carriers  and  those  holding  "Conditional" 
safety  fitness  ratings  no  longer  are 
precluded  from  receiving  passenger  or 
hazardous  materials  authority  and  no 
longer  will  have  other  tfpes  of  service 
restricted  to  1-ycar  terms. 

Corresponding  amendments  to  the 
regulations  at  49  CFR  parts  1011,  llflft 
1181,  and  1186  are  adopted  to  reflect  this 
policy  change.  These  revisions  are 
summarized  in  concurrently  published 
final  rules  that  appear  in  this  Federal 
Register  issue. 

This  revision  to  the  Coairaission's 
licensing  and  finance  policy  is  desigped 
to  comport  with  recent  statntoiy 
changes  in  the  safety  fitness  area. 
iaiplmiented  by  DOT  regulations  under 
the  Motor  Carrier  Safety  Act  of  1990 
(Pub.  L  l(»-fiOO)  and  the  Hazardous 
Materials  Unifiirm  Sa£ety  AmendmeDts 
Act  of  1990  (PubL  L.  101-615).  The 
revisions  also  reinforce  refinenents  in 
the  DOT  safety  oversi^  program 
designed  to  impieakent  the  recent 
legislation.  The  Coamiseion  antic^Mtea 


>  EmbracM  Ex  PvlvNB.  MC-in  (Sab-No.  \\. 
Transfer  Rules,  and  Ex  Parte  No.  MC-179.  Purchasa, 
Merger,  artd  Control  ofMbtor  Passenger  and  Water 
Carriers,  interim  policy  and  nolioeaipia^emeA 
policy.  55  FR  42858  (Qeiober  23, 1980)  [Finance 
Reopening].        x^ 


that  responsive  adlustnwats  in  the 
safety  policy  adopted  here  will  meet  the 
expectatioos  of  Congress,  cuiifuim  with 
the  regulatory  agenda  estabhafaed  with 
our  sister  agency,  and  enhance  oar 
safety  oversight  rola  to  induce  safe 
operating  conditians  wtttan  a 
competitire  raofeot  carrier  iodaatry. 
EFFttcnVE  DATE:  This  policy  statement 
is  effective  September  27, 1991. 
FOn  FURTHER  INFORMATION  CONTACT 
Suzanne  Higgins  O'Malley.  (202)  275- 
7292.  or  Richard  B.  Felder.  (202)  275- 
7691.  (TDD  for  bearing  impaired:  C202) 
275-1721.) 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  of  proposed  policy  in  this 
proceeding,  56  FR  28370  (June  7, 1981), 
the  Commission  proposed  sigiiificant 
revisions  to  its  policy  governing  the 
safety  fitness  of  applicants  in  the  motsr 
carrier  licensing  and  finance  dockets. 
We  have  evahiated  the  comments  filed 
in  response  to  that  notice  and  have 
adopted  a  final  safety  policy  statement 
consistent  with  the  record  in  this 
proceeding  and  responsive  to  our 
general  safety  oversight  mandate. 

To  ensure  that  existing  operating 
authorities  allow  for  service  eonsisteat 
with  that  authorized  under  the  policy 
adopted  here,  the  Commission  will 
initiate  a  program  to  remove  all  1-yesr 
terra  hmitations  previovsly  imposed  on 
authorities  granted  to  unrated  or 
'Conditional  "-rated  applicants.  Pending 
re-issuance  of  unrestricted  authoritiea 
under  this  program,  we  have  stayed  the 
expiration  of  all  such  authorities. 
Finally,  under  the  revised  policy,  the 
Commission  will  impose  a  coa4>liance 
condition  on  all  auihorities  providing 
that 

WiOfiii  and  peraMent  nencompAaoc*  wift 
applicable  safety  tegototioiM  t»  evidenced  hf 
a  DOT  safety  fitness  ratmg  of 
■"UnMtitfactory"  or  by  otlier  indicators  could 
result  in  a  {xoceeding  rcquiri^  thft  holder  of 
this  certificate  or  pennit  to  show  cause  why 
this  authority  abould  not  b«  suspended  or 
revoked. 

These  adfustmenta  to  the  safety  potky 
announced  here  extcid  to  safety 
oversight  issoes  in  the  Commission's 
finance  docket  and,  consequentiy,  fully 
embrace  issues  raised  in  tmr  prior  notice 
of  proposed  policy  in  fiaaoce 
Reopeaing,  aupra.  Accorduigly.  that 
proceeding  is  embraced  by  this  actioai» 
and  the  Finance  Reopening  docket  ia 
discontinued  concarrently  wi  A  final 
disposition  of  this  matter. 

"The  revised  policy  statement  and 
corresponding  rule  modifications  wiB  be 
effective  on  September  27, 1981. 
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Consistent  with  the  provisions  of  5 
U.S.C  553(d)(3),  we  find  good  cause  for 
abbreviating  the  usual  30-day 
implementation  period  in  this  instance. 
The  interim  measure,  announced  in  the 
Notice  of  Proposed  Rulemaking  (NPR) 
and  continued  in  this  proceeding,  of 
suspending  the  expiration  of  limited 
term  authorities  issued  under  the 
existing  safety  policy  neither  can  fully 
eliminate  the  confusion  within  the 
industry  concerning  this  matter  nor 
protect  carriers  holding  such  authority 
from  State  enforcement  activity  against 
operating  rights  that  may  appear  to  be 
no  longer  valid.  In  addition,  until  a  final 
revised  safety  policy  is  elective,  the 
Commission  must  continue  to  impose 
term  limitations  and  restrict  the  scope  of 
operations  on  the  large  volume  of  new 
operating  authorities  issued  each  day. 

Implementation  of  the  revised  safety 
policy  as  expeditiously  as  possible  will 
permit  the  Commission  to  reissue  all 
affected  authorities  without  term 
limitations  and,  where  appropriate, 
tiazardous  materials  restrictions,  in 
advance  of  the  expiration  dates  of  the 
majority  of  such  authorities.  (The 
greatest  volume  of  these  authorities 
otherwise  will  begin  to  expire  in 
October  1991.)  This  approach  also  will 
minimize  the  counterproductive  exercise 
of  issuing  restricted  authorities  to  new 
applicants  pursuant  to  a  safety  policy 
that  has  been  revised  but  not 
implemented  yet. 

We  are  persuaded  that  the  benefits  of 
administrative  simpliHcation  and 
consistent  processing  of  the  revised 
safety  policy  in  advance  of  the  October 
1991  and  later  expiration  dates  for  the 
vast  majority  of  limited  term  authorities 
will  outweigh  by  far  any  inconvenience 
that  the  slightly  abbreviated  effective 
date  might  cause. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service— (202)  275-1721.J 

Environmental  and  Energy 
Considerations 

We  affirm  our  preliminary  conclusion 
that  this  action  will  not  affect 
significantly  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603,  the 
Commission  is  required  to  examine 
specincally  the  impact  of  a  proposed 


action  on  small  businesses  and  small 
organizations.  Because  the  overall 
safety  policy  unification  goals  of  our 
proposal  as  discussed  in  the  NPR  spoke 
directly  to  the  potential  impact  on  small 
business,  we  invited  speciRcally  the 
comments  of  interested  parties  on  this 
matter. 

None  of  the  commenting  parties 
directly  addressed  the  anticipated 
impact  of  the  revised  policy  on  small 
'  entities.  In  light  of  the  general 
commentary  introduced,  however,  we 
have  reviewed  the  initial  regulatory 
flexibility  analysis  and  ratify  our 
preliminary  conclusion  that  this 
proposal  will  have  a  signiflcant  positive 
impact  on  such  entities. 

The  involved  licensing  and  finance 
policy  revisions  and  corresponding  rule 
changes  are  designed  to  be  consistent 
with  and  responsive  to  recent  legislative 
directives  and  DOT  implementing 
measures  and  are  expected  to  result  in 
an  improved  Federal  safety  oversight 
program.  The  goals  of  this  coordinated 
safety  oversight  effort  involving  the 
Commission  and  DOT  are:  (1)  to 
streamline  the  prelicensing  review 
process;  and  (2)  to  ensure  that  grants  of 
authority  will  not  be  subject  to  terra 
conditions  or  service  restrictions  that  do 
not  serve  as  inducements  to  operational 
safety. 

We.  therefore,  conclude  that  the 
policy  revisions  and  corresponding 
amendments  to  the  Commission's 
regulations  will  have  a  significant 
positive  impact  upon  a  substantial 
number  of  small  motor  carrier  entrants, 
as  well  as  upon.applicants  generally. 
The  revised  policy  and  rule 
modifications  will  not  impose  additional 
reporting,  recordkeeping,  or  compliance 
requirements  upon  small  entities.  In  fact, 
in  the  case  of  unrated  applicants  or 
applicants  with  "Conditional"  safety 
fitness  ratings,  the  paperwork  burden 
should  be  reduced  as  a  result  of  this 
policy  change.  Additionally,  the  rules 
adopted  here  will  not  duplicate,  overlap, 
or  conflict  with  any  existing  Federal 
rule. 

Decided:  September  5, 1991. 

By  the  Coimnission.  Chairman  Philbin.  Vice 
Chairman  Emmett  Commissioners  Simmons, 
Phillips,  and  McDonald.  Commissioners 
I%illip8  and  McDonald  commented  with 
separate  expressions.  Commissioner 
Simmons  dissented  in  part  with  a  separate 
expression. 

Sidney  L  Strickland.  Jr., 

Secretary. 

[FR  Doc.  91-22270  Filed  9-13-91;  8:45  am] 
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49  CFR  Parte  101 1. 1 160. 1 181.  and 
1186 

(Ex  Part*  No.  55  (Sub-No.  84)]  >, 

BIN  3120-A868 

Safety  FItneea  Policy 

AOINCV:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  In  a  policy  statement 
published  concurrently  in  this  Federal 
Register  issue,  the  Commission  has 
announced  significant  revisions  to  its 
safety  policy  as  applied  in  both  the 
motor  carrier  licensing  and  finance 
dockets.  The' policy  revisions  are 
designed  to  conform  with  recent 
statutory  changes  in  the  safety  fitness 
area,  implemented  by  the  Motor  Carrier 
Safety  Act  of  1990  (Pub.  L  101-500).  and 
the  Hazardous  Materials  Uniform  Safety 
Amendments  Act  of  1990  (Pub.  L  101- 
615).  The  revised  policy  also  reinforces 
refinements  in  the  U.S.  Department  of 
Transportation  (DOT)  safety  oversight 
mechanism  designed  to  implement  the 
recent  legislation. 

In  order  to  ensure  consistent  and 
effective  implementation  of  the  revised 
safety  pohcy,  we  adopted  corresponding 
amendments  to  the  Commission's 
delegation  of  authority,  licensing 
procedures,  authority  transfer 
proceedings,  and  motor  carrier  finance 
exemptions  at  49  CFR  parts  1011, 1160, 
1181,  and  1186.  respectively.  Consistent 
with  the  policy  revisions,  the 
amendments  to  our  regulations  ensure 
that  barriers  to  acquisition  of  authority 
through  either  the  licensing  or  finance 
docket  are  limited  to  those  carriers  that 
hold  an  "Unsatisfactory"  safety  fitness 
rating  from  DOT.  The  regulatory 
revisions  are  set  forth  below. 
EFFECnvi  date:  The  rules  will  be 
effective  on  September  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Higgins  O'Malley,  (202)  275- 
7292.  or  Richard  B.  Felder,  (202)  275- 
7691.  [TDD  for  hearing  impaired:  (202) 
275-1721.] 
SUPPLEMENTARY  INFORMATION: 

Consistent  with  our  finding  of  "good 
cause,"  as  explained  in  our  Policy 
Statement,  to  abbreviate  the 
traditionally  observed  30-day  notice 
period  for  implementing  the  revised 
safety  policy,  the  corresponding  rule 
revisions  similarly  will  be  effective  on 


■  Embrace*  Ex  Parte  No.  MC-111  (Sub-No.  1). 
Transfer  Rules,  and  Ex  Parte  No  MC-179.  Purchase. 
Merger,  and  Control  of  Motor  Passenger  and  Water 
Carriers,  interim  policy  and  notice  of  proposed 
policy,  55  FR  42658  (October  23, 19S0)  (Finance 
Reopening). 
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September  27, 1991,  We  are  persaaded 
that  the  benefits  of  administrative 
simplification  and  consistent  processing 
of  the  safety  poHcyliwictoiw  throogfa 
expedited  apphcatibn  of  the  rule 
modifications  announced  here  wifl 
outweigh  by  far  atij  inconvenience  that 
the  sli^tly  abbrevi  ated  effective  date 
might  cause. 

Additional  infom  lation  is  contained  in 
the  Commission's  deciMon.  To  obtaiD  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  persoil  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commiavion  Buitdfng, 
Wasbh^on,  DC  20423.  telephone:  f202) 
289-4357/4359.  (A»»i«tance  for  the 
hearing  impaired  is  available  throwgh 
TDD  services— {203)  275-1721). 

Environmental  andjEnat^ 
Considacationa 

We  affirm  our  prcirminary  conduaion 
Ciat  this  action  will  not  affect 
significantly  the  quahty  of  the  human 
environment  oc  the;  conservation  of 
energy  resoorcea.   I 

Regnlatory  Fliexflri9ty  Anatysia 

Pursuant  to  5  U.S.C.  603.  the 
Commission  ia  required  to  examine 
specificall];  tb«  im{^ct  of  a  proposed 
or.tion  on  small  businesses  and  small 
organizations.  Because  the  overall 
safety  policy  unification  goals  of  our 
proposal  as  discua^d  in  the  Notice  of 
Proposed  Rukmakjng  (NPR)  spoke 
directly  to  the  potefitial  impact  on  small 
business,  we  invitfld  specifically  the 
comments  of  inferelBted  parties  on  this 
matter.  I 

None  of  the  commenting  parties 
addressed  directly  Ithe  anticipated 
impact  of  the  revised  policy  on  smaH 
entities.  In  Ught  of  the  general 
commentary  introduced,  however,  we 
have  reviewed  the  initial  regulatory 
flexibility  analysis  land  ratify  our 
preliminary  conch*ion  that  Aia 
proposal  will  have  a  significant  positive 
impact  on  such  enttties. 

The  involved  lictnsing  and  finance 
policy  revisions  and  corresponding  rule 
changes  are  deaigned  to  be  consistent 
with  and  responsive  to  recent  legislative 
directives  and  DOT  implementing 
measures  and  are  expected  to  result  in 
an  improved  Fedeml  safety  oversight 
program.  The  g0al4  of  this  coordinated 
safety  oversight  effort  involving  the 
Commission  and  DOT  are  to  streamline 
the  prelicensing  review  process  and  to 
ensure  that  grants  pf  authority  will  not 
be  subject  to  term  konditions  or  service 
restrictions  that  do  not  serve  as 
inducements  to  operational  safety. 

We,  therefore,  conclude  that  tlut 
policy  revisions  and  corresponding 
amendments  to  dx  r  Cunmi>ssiun*s 
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regulations  as  set  forth  below  will  have 
a  significant  positive  impact  upon  a 
substantial  number  of  small  motor 
carrier  entrants,  as  well  as  upon 
applicanU  generally.  The  revised  policy 
and  rule  modifications  will  not  impose 
additional  reporting,  recordkeeping,  or 
compliance  requirements  upon  small 
entities.  In  fact,  in  the  case  of  unrated 
applicants  or  applicants  with 
"Conditionar  safety  fitness  ratings,  the 
paperwork  burden  should  be  reduced  as 
a  result  of  this  policy  change.  The  rules 
adopted  here  also  will  not  duplicate, 
overlap,  or  conflict  with  any  existing 
Federal  rule. 

List  of  Subiads 

49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 

49  CFR  Part  IIW 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Freight 
forwardera.  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  tlBl 

Administrative  fvactice  and 
procednre.  Brokers.  Freight  forwarders. 
Maritime  carriers.  Motor  carriers. 

49  CFR  Part  1186 

Freight  forwarders.  Motor  carriers. 

Decided:  Septemi>er  5. 1991. 

By  the  Comaiission.  Chaiman  Philbin.  Vice 
Chairman  Emmett  Commissioners  Simmons, 
Phillips,  and  McDonatd.  Commissioners 
Phdlips  and  McDonald  commented  with 
separate  expression*.  Comaussioner 
Simmons  dissented  in  part  with  a  lepoiati 
expressioo. 

Sidaay  U  Strickkod,  ]i, 
Secntary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X,  parts  1011. 
1160.  liai.  and  1186  of  the  Code  irf 
Federal  Regulabona  are  amended  as 

foUowa: 

PART1011— COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  1011 
continues  to  read  as  follows: 

Autharitjr  4B  U.S.C  10301. 10302. 10304. 
10305. 10821:  31  U.SC  VQt;  5  tXS.C  563. 

2.  Section  1011.6  is  amended  by 
revising  paragrBj>h»  (h)fl)  and  (h)(2)  to 
read  as  follows: 

S  1011.6    Employaa  Boards. 

•  •  «  •  * 

(h)  •  •  • 


(1)  Pre-publication  n»atter»  in 
operating  ri^ts  applications  of  motor 
carriers,  water  carriers,  household  goods 
freight  forwarders,  and  property 
brokers. 

(2)  Motor  passenger  carrier  and  water 
carrier  finance  applications  under  49 
U.S.C.  11343-11344,  and  small  carrier 
transfer  applications  under  48  U.S.C 
10928. 


PART  1 160— RULES  GOVERNING 
APPLICATIONS  FOR  OPERATING 
AUTHORITY 

3.  The  authority  dtatioR  for  Part  1160 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  10101, 10305, 10321. 
10921, 10922. 10923. 10924. 10928,  and  11102:  5 
U.S.C  553  and  559;  16  U5.C.  145a 

4.  Section  1160J  is  amended  by 
revising  paragraphs  (a)(3)  and  (•)H)  to 
read  as  follows: 

§1160.5   Conwniaaton  ravtasf  ol  tli> 
applicatton. 

(a)  *  •  * 

(3)  AD  motor  carrier  apjrflcations  will 
be  reviewed  for  consistency  with  the 
Commission's  operational  safety  fitness 
policy  as  set  forth  in  Safety  Fitness 
Policy.  8 1.C.C.  2d  123  (1991).  Applicants 
with  "Unsatisfactory"  safety  fitnsss 
ratings  from  DOT  will  have  their 
applications  rejected  by  letter  notice 
and  their  filing  fees  returned  upon 
request,  as  explained  in  the  rejection 
correspondence. 

(4)  An  employee  board  of  the 
Commission  appointed  under  §  1011.6(hl 
will  review  completed  applications  that 
conform  with  the  Commission's  safety 
fitness  policy.  The  employee  board 
determines  whether  there  is  adequate 
evidence  to  warrant  publication  of  the 
authority  applicant  seeks  in  the  ICC 
Register  as  a  preliminary  granL  If  there 
is  not  the  application  wiD  be  rejected  in 
a  letter  notice  to  applicant,  without 
prejudice  to  refiling  once  deficiencies 
have  been  corrected.  Applicants  diat 
refile  their  applications  within  1  year 
may  refer  to  the  docket  number  and  fee 
stamp  number  assigned  to  the  prior 
filing  and  no  additi(»al  fihi^  fee  will  be 
required.  An  applicant  may  appeal 
rejections  as  provided  under  &  11B0,A  o£ 
this  part. 


PART  1 181— TRANSFERS  OF 
OPERATING  RIGHTS  UNDER  49  U.S.C. 
10926 

5.  The  authority  eitatioa  for  Part  1181 
continues  to  read  as  follows: 
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Authority:  5  U.S.C.  553,  and  49  U.S.C.  10321 
and  10926. 

6.  Section  1181.4(c)  is  revised  to  read 
as  follows: 

S  1 181.4    Commission  action  and  critaria 
for  approval 


(c)  If  the  transferor  or  transferee  has 
an  "Unsatisfactory"  safety  fitness  rating 
from  DOT,  the  transfer  may  be  denied.  If 
an  application  is  denied,  the 
Commission  will  set  forth  the  basis  for 
its  action  in  a  decision  or  letter  notice.  If 
parties  with  "Uasatisfactory"  safety 
fitness  ratings  consummate  a 
transaction  pursuant  to  the  10-day  rule 
at  S  1181.2  of  this  part  prior  to  the 
notification  of  Commission  action,  they 
do  so  at  their  own  risk  and  subject  to 
any  conditions  we  may  impose 
subsequently.  Transactions  that  have 
been  consummated  but  later  are  denied 
by  the  Commission  are  null  and  void 
and  must  be  rescinded.  Similarly,  if 
applications  contain  false  or  misleading 
information,  they  are  void  ab  initio. 

PART  1186— EXEMPTION  OF  CERTAIN 
TRANSACTIONS  UNDER  49  U.S.C. 
11343 

7.  The  authority  citation  for  Part  1188 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  11321. 11343(e):  5 
U.S.C.  553:  and  21  U.S.C.  853a. 

6.  Section  1186.9  is  revised  to  read  as 
follows: 

§1186.9    Safety  fitness. 

The  Commission  will  consider  the 
DOT  safety  fltness  rating  of  the  parties 
in  transactions  where  operating 
authority  is  purchased  or  merged.  All 
parties  to  the  transaction  must  certify 
their  current  safety  fitness  ratings  in 
their  Notice  of  Exemption.  If  either  party 
has  an  "Unsatisfactory"  safety  fitness 
rating  from  DOT,  the  exemption  may  be 
disapproved.  If  parties  with 
"Unsatisfactory"  safety  fitness  ratings 
consummate  a  transaction  60  days  after 
publication  of  the  Notice  of  Exemption 
but  prior  to  notification  of  Commission 
action,  they  do  so  at  their  own  risk  and 
subject  to  any  conditions  we  may 
impose  subsequently.  If  a  Notice  of 
Elxemption  contains  false  or  misleading 
information,  the  exemotion  is  void  ab 
initio. 

IFR  Doc.  91-22271  Filed  9-13-91;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Admlnlatration 

50  CFR  Part  661 
[Docket  No.  9104M-1098] 

Ocean  Salmon  Rsheriea  Off  tfie 
Coaata  of  Waahlngton,  Oregon,  and 
Calif  omia 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
action:  Notice  of  reopening. 

summary:  NOAA  announces  that  the 
recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from  the 
Queets  River  to  Leadbetter  Point. 
Washington,  reopened  for  2  days  on 
September  3-4, 1991.  This  fishery  was 
closed  August  12, 1991,  upon  the 
projected  attainment  of  the  subarea 
quota  of  88,400  coho  salmon.  The 
Director,  Northwest  Region.  NMFS 
(Regional  Director),  determined  that 
sufficient  coho  salmon  remained  to 
allow  reopening  of  this  fishery  for  2 
days.  This  action  was  intended  to 
maximize  the  harvest  of  coho  salmon 
without  exceeding  the  ocean  share 
allocated  to  the  recreational  fishery  in 
this  subarea. 

DATES:  Effective:  Reopening  of  the  EEZ 
from  the  Queets  River  to  Leadbetter 
Point.  Washington,  to  recreational 
salmon  fishing  was  effective  0001  hours 
local  time,  September  3, 1991.  through 
2400  hours  local  time,  September  4, 1991. 
Actual  notice  to  affected  fishermen  was 
given  prior  to  that  time  through  a  special 
telephone  hotline  and  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  661.23.  Comments: 
Public  comments  are  invited  until 
September  26. 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten.  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE..  BIN  C15700.  Seattle,  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFOftMATION  CONTACT 
William  L.  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  saln;on 
fisheries  at  SO  CFR  part  661  specify  at 
S  661.21(a)(2)  that  "If  a  fishery  is  clrsed 
under  a  quota  before  the  end  c»f  a 
scheduled  season  based  on  overestimate 
of  actual  catch,  the  Secretary  will 
reopen  that  Hshery  in  as  timely  a 
manner  as  possible  for  all  or  part  of  the 


remaining  ordinal  season  provided  the 
Secretary  fmds  that  a  reopening  of  the 
fiahery  is  oonsieteot  with  tfie 
maitagement  ob)eotives  for  the  affected 
species  and  the  additional  open  period 
is  no  less  than  24  hours." 

In  its  emergency  interim  rule  and 
preseason  notice  of  1991  management 
measiirei  (56  FR  21311.  May  A.  1991). 
NOAA  announced  that  the  1991 
recreational  salmon  fiahery  for  all 
salmon  species  in  the  subarea  from  the 
Queets  River  to  Leadbetter  Point. 
Washington,  would  begin  on  June  24  and 
continue  through  the  earliest  of 
September  26  or  the  attainment  of  either 
a  subarea  quota  of  68.400  coho  salmon 
or  the  overall  recreational  qmotm  of 
40.000  chinook  salmon  north  of  Cape 
Falcon,  Oregon.  This  fishery  was  closed 
on  August  12  based  on  the  projected 
attainment  of  the  subarea  coho  quota. 

According  to  the  best  available 
information  on  August  21. 1991. 
recreational  catches  totaled  81.662  coho 
salmon,  leaving  6.736  coho  salmon 
available  for  harvest  in  the  subarea 
coho  quota.  This  amount  of  available 
coho  salmon  was  determined  to  be 
sufficient  for  additional  recreational 
fishing  during  part  of  the  remaining 
original  season.  Therefore,  the  Regional 
Director  determined  that  the 
recreational  fishery  from  the  Queets 
River  to  Leadbetter  Point.  Washington, 
should  reopen  for  2  days  on  September 
3-4. 1991.  This  action  is  consistent  with 
the  management  objectives  for  coho 
salmon  in  this  subarea.  All  other 
restrictions  that  apply  to  this  fishery 
remain  in  effect  as  announced  in  the 
preseason  notice  of  1991  management 
measures. 

In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661 .23. 
actual  notice  to  fishermen  of  this  action 
was  given  prior  to  the  time  listed  above 
by  telephone  hotline  number  (206)  526- 
6667  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  this  reopening  of  the 
recreational  fishery  fit)m  the  Queets 
River  to  Leadbetter  Point,  Washington. 
The  State  of  Washington  will  manage 
the  recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 
This  notice  does  not  apply  to  treaty 
Indian  fisheries  or  to  other  fisheries 
which  may  be  operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
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determined  that  good  cause  exists  for 
this  notice  to  be  Bsued  without 
affording  a  prior  opportunity  for  public 
comment:  Therefore,  public  comments 
on  this  notite  wil  be  accepted  through 
September  26. 19!  H. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  ik  50  CFR  Fart  661 

Fisheries,  Fish  ng, 
and  recordkeepir  g 


SC. 


1801  et  seq. 
10, 1991. 


Authority:  16  U.l 
Dated:  Septembef : 
David  S.  Crestin, 

Acting  Director,  i 

Conservation  and  Sfanagement, 

Marine  Fisheries  t 

[FR  Doc.  91-22161  fhled  9-11-91;  10:52  am] 
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Proposed  Rules 


Fadml 

VoL  56.  No.  17» 

Monday.  September  1&  tWl 


This  section  of  the  FEDERAL  REGISTER 
contaim  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  pwlKipBte  in  the  ruie 
making  |M<ior  to  Vw  adoption  of  the  final 
rulM. 


DERARTIIEMT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

(Docket  No.  M-0381  i 

BlacfcStefBRuat 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
AcnoM  Proposed  rule. 


r:  We  are  proposing  to  revise 
the  black  stem  rust  qaarantine  and 
regulatioos  to  re(|uire  that  the  seed  of 
certain  barberry  plants  be  produced 
only  at  properties  where  it  has  been 
verified  that  no  wild  or  domesticated 
rust-Mwoeptible  barberry  plants  are 
growing  at  or  within  one-half  mile  of  the 
property.  We  believe  this  action  is 
necessary  to  help  delay  and  minimize 
infestations  of  blade  stem  rust.  We  are 
also  proposing  to  allow  the  issuance  and 
cancellation  of  compliance  agreements 
by  States  that  are  not  protected  areas  or 
that  do  not  encompass  protected  areas. 
We  believe  this  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
issuance  of  compliance  agreements. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  16, 1991. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chiet 
Regulatory  Analysis  and  Development. 
FPD.  APHB.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  90- 
038.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenne  SW..  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays. 
RMI  fURTNER  INFORMATION  CONTACT: 
Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations. 
rPQ.  APHIS.  USDA.  room  645.  Federal 


Building.  650S  Bekrest  Road. 

Hyattsville.  Maryland  aOTBZ,  901-438- 

6M7. 

SUPPlCMEIfTARY  INFORMATION: 

Back^Bund 

Black  stem  rust  is  one  of  the  most 
destmctive  plant  diseases  of  small 
grains  that  Is  known  to  exist  in  ^e 
United  States.  The  disease  is  caused  by 
a  fungus  that  reduces  the  qoality  and 
yield  of  wheat,  oat,  barley,  and  rye 
crops  by  robbing  host  plants  of  food  and 
water.  In  addition  to  infecting  small 
grains,  the  fungus  lives  on  a  variety  of 
alternate  host  i^ants  that  are  species  of 
tf»  genera  Berberis,  Mahoberberis,  and 
MahonJa.  The  fungus  w  spread  from 
host-to-host  by  wind-borne  spores. 

The  black  stem  rust  quarantine  and 
regulations  in  7  CFR  part  301.38  et  seg. 
(referred  to  below  as  the  regulations) 
quarantine  the  conterminous  48  States 
and  the  District  of  Columbia  and  govern 
the  interstate  ntovement  of  certain 
plants  of  the  genera  Berberis, 
Mahoberberis,  and  Mahonia,  also 
known  as  barberry  plants.  The  species 
of  these  plants  are  categorized  as  either 
rust-resistant  or  rust-susceptible.  Rust- 
resistant  plants  do  not  pose  a  risk  of 
being  infected  by  and  spreading  black 
stem  rust;  rust-susc^tible  plants  do 
pose  sudi  a  risk. 

Currentiy,  many  small  grain  varieties 
are  resistant  to  existing  races  of  black 
stem  rust.  However,  during  the  sexual 
stage  of  black  stem  rust  organisms, 
spores  from  different  black  stem  rust 
orgamsms  can  oombine  to  produce 
entirely  new  hybrid  races  of  black  stem 
rust.  Some  of  these  hybrid  races  could 
successfoUy  attack  grain  varieties  that 
are  not  harmed  by  the  "parent"  black 
stem  rust  races.  For  this  reason,  an 
onportant  factor  in  controlling 
infestations  of  black  stem  rust  is  the 
elimination  of  rust-susceptible  host 
barberry  plants.  Additionally,  the 
pteaeooe  of  rust-«usceptible  barberry 
plants  can  cause  infestations  to  occar 
earlier  in  the  year  than  if  the  plants 
were  not  present  These  "early" 
infestations  are  especially  damping 
because  they  affect  grains  at  a  stage 
when  the  grains  are  most  vulnerable  to 
the  effects  of  black  stem  rust. 

llie  reguiatioiu  currently  provide 
criteria  for  "^otected  areas." 
(Movement  of  regulated  articles  into  or 
through  protected  areas  is  restricted.) 
Protected  areas  are  those  in  which  mat- 


susceptible  plants  of  die  genera 
Berberis,  Mahoberberis.  and  Mahonia 
have  been  eradicated.  btkI  in  whidi 
States  conduct  periodic  inspections,  as 
specified  by  fee  regulations,  to  ensnre 
that  rust-resistant  nursery  stock  of  tfrase 
genera  do  not  come  into  proximity  to 
rust-susceptible  plants  that  might 
become  present  in  the  area.  The  danger 
from  rust-resistant  barberry  plants  being 
in  proximity  to  rust-susceptible  plants  is 
not  that  the  rust-resistant  plants  will 
become  hosts  to  black  stem  rust 
organisms  capable  of  spreading.  Rather, 
it  is  that  the  rust-susceptible  plants 
could  poUinate  the  rust-resistant  plants, 
and  the  rust-resistant  plants  could  then 
produce  seeds  that  would  be  used  to 
propagate  rust-susceptible  plants. 

Currently,  the  regulations  at  7  CFR 
301.38-3  require  that  if  a  nursery  within 
a  protected  area  raised  plants  of  the 
genera  Berberis.  Mahoberberis,  or 
Mahonia  from  seed,  the  State  must 
conduct  a  visual  inspection  to  verify 
that  no  wild  or  domesticated  rust- 
susceptibie  plants  are  growing  within 
one-half  mile  of  the  nursery.  We  do  not 
believe,  however,  that  this  provision  is 
adequate  to  ensure  that  seeds  are  not 
produced  from  the  pollination  of  rust- 
resistant  plants  by  rust-susceptible 
plants.  The  current  regulations  guard 
against  sxich  pollination  of  plants 
already  growing  at  the  nursery,  but  do 
not  ensare  that  seeds  produced  on  some 
other  premises  are  not  the  result  of  such 
pollination.  We  are  therefore  proposing 
to  revise  the  regulations  to  require  that 
all  sead  used  to  propagate  barberry 
plants  in  protected  areas,  and  all  seed 
used  to  propagate  barberry  plants  that 
are  certified  rust-resistant  for  interstate 
movement  into  protected  areas,  be 
predoced  at  properties  where  a  State 
inspector  has  verified  that  no  wild  or 
domesticated  rust-susoeptible  plants  are 
growing  at  or  within  one-half  mile  of. 
the  property. 

Compliance  Agreements 

Currentiy.  the  regoiationB  provide  that 
any  State  that  is  a  protected  area  or  that 
encompasses  a  protected  area  may  enter 
into  a  compliance  agreement  with  any 
person  who  grows  or  hanrilps  regulated 
articles  in  the  protected  area,  or  who 
moves  regulated  artides  intematior\al 
frcm  the  protected  aiea.  in  non- 
protected areas,  the  Animal  and  Plant 
Health  Inspection  Servioe  (APHIS)  is 
respoosible  for  issuing  compliance 
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agreements.  We  believe,  however,  that 
this  provision  is  v«inecessarily 
restrictive,  and  that  there  would  be  no 
increased  risk  of  nfestations  of  black 
stem  rust  if  compi  iance  agreements 
were  issued  by  States  that  are  not,  or 
that  do  not  encompass,  protected  areas. 
In  many  cases,  St  jtes  are  better 
equipped  to  provi  ie  growers  and 
shippers  with  reg  ilatory  and  inspection 
services  than  is  ^VPHIS.  We  are 
therefore  proposi^  to  allow  States  that 
are  not,  or  do  not  lencompass,  protected 
areas  to  issue  compliance  agreements. 

Executive  Order  ^2291  and  Regulatory 
Flexibility  Act 

We  are  issuing  Ithis  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  ha'  'e  determined  that  it  is 
not  a  "major  nile. '  Based  on  information 
compiled  by  the  I  department,  we  have 
determined  that  I  lis  rule  would  have  an 
effect  on  the  ecor  omy  of  less  than  $100 
milUon;  would  no :  cause  a  major 
increase  in  costs  <  n  prices  for 
consumers,  indivi  dual  industries. 
Federal,  State,  oruocal  government 
agencies,  or  geographic  regions;  and 
would  not  cause  k  significant  adverse 
effect  on  competi  ion,  employment, 
investment,  prodi  ctivity,  innovation,  or 
on  the  ability  of  I  nited  States-based 
enterprises  to  cor  ipete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Federal  restrict  ons  on  international 
movements  of  pU  nts  and  plant  parts  of 
Berberis,  Mahobi  rberis,  and  Mahonia 
are  limited  to  protected  areas,  which 
include  15  States  end  part  of  a  16th 
State.  The  amendments  to  the 
regulations  beinglproposed  in  this 
document  would  require  that  all  seed 
used  to  propagate  barberry  plants  in 
protected  areas,  9nd  all  seed  used  to 
propagate  barberry  plants  that  are 
certified  rust-resi  itant  for  interstate 
movement  into  pi  otected  areas,  be 
produced  at  properties  where  a  State 
inspector  has  verified  that  no  wild  or 
domesticated  rust-susceptible  plants  are 
growing  at  or  wit  lin  one-half  mile  of  the 
property.  The  pri]  icipal  group  affected 
by  this  proposed  rule  would  be  the  seed 
growers  producing  seed  to  be  used  in 
the  production  of  certified  plants,  and  in 
the  production  of  plants  in  protected 
areas.  The  effect  would  be  to  eliminate 
some  markets  foi  seed  producers  who 
continue  to  grow  rust-susceptible  plant 
varieties  at  their  keed  production 
facilities,  and  to  Eliminate  some  markets 
for  seed  produce] 's  that  are  located 
within  one-half  n  die  of  rust-susceptible 
plants  that  for  same  reason  cannot  be 
destroyed. 

Based  upon  Sn  lall  Business 
Administration  ( >BA]  statistics  and  the 
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1982  Census  of  Agriculture  statistics,  the 
most  recent  statistics  available  to  us,  we 
estimate  that  71  percent  of  the  13,217 
growers  of  nursery  products  in  the 
United  States  (9.394)  are  located  in  non- 
protected areas,  and  that  29  percent 
(3,833)  are  in  the  protected  areas.  Our 
projections  indicate  that  of  all  growers 
of  nursery  products,  96  percent  are  small 
businesses,  as  classified  by  the  SBA  in 
its  Standards  (those  with  $500,000  or 
less  in  annual  receipts).  We  do  not  have 
statistics  indicating  the  number  of  small 
nursery  growers  dealing  in  plants  of  the 
restricted  genera  and  the  proportion  of 
their  revenues  derived  from  such  plants. 
Nevertheless,  we  believe  that  most 
growers  of  nursery  products  grow 
varieties  primarily,  and  would  not  be 
affected.  Until  1989.  the  regulations 
prohibited  the  movement  of  rust- 
susceptible  plants  from  quarantined 
areas.  Because  of  this  restriction,  it  was 
standard  practice,  and  we  believe  it 
continues  to  be  standard  practice,  for 
growers  to  propagate  rust-resistant 
varieties. 

The  proposed  provisions  would  also 
allow  persons  who  grow  or  handle 
regulated  articles,  including  seed 
growers,  to  enter  into  a  compliance 
agreement  with  State  regulatory 
authorities  in  States  that  are  not 
protected.  Currently,  growers  or  other 
persons  who  handle  regulated  articles  in 
States  that  are  not  protected  that  wish 
to  enter  into  a  compliance  agreement 
must  do  so  with  APHIS.  The  change  we 
are  proposing  would,  in  certain  cases, 
make  it  easier  for  these  persons  to  have 
their  regulated  articles  certified. 
However,  in  States  that  are  not 
protected,  we  have  received  relatively 
few  requests  for  compliance  agreements. 
We  therefore  do  not  anticipate  the 
proposed  change  to  affect  a  significant 
number  of  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Executive  Order  12372. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  omcials.  (See  7  CFR 
3015.  subpart  V). 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection,  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.) 


List  of  Subjects  in  7  CFR  Part  301 

Black  stem  rust.  Agricultural 
commodities.  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Quarantine. 
Transportation.  Reporting  and 
recordkeeping  requirements 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  proposing  to 
amend  7  CFR  part  301  as  follows: 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  ISObb.  ISOdd,  ISOee, 
ISOff:  lei,  162, 164-167;  7  CFR  2.17.  2.51,  and 
371.2(c). 

S301.3S-3    [Amended] 

2.  In  5  301.38-3.  paragraph  (a),  the  last 
sentence,  including  the  footnote 
reference,  would  be  removed. 

3.  In  5  301.38-3.  paragraph  (b)(3).  the 
last  sentence,  including  the  footnote 
reference,  would  be  removed. 

4.  In  5  301.38-3.  paragraphs  (c).  (d). 
and  (e)  would  be  redesignated  as 
paragraphs  (d).  (e).  and  (f).  respectively. 

5.  In  8  301.38-3.  a  new  paragraph  (c) 
would  be  added  to  read  as  follows: 


S301.3S-3    Protected  Atmi 


"^ 


(c)  All  seed  used  to  propagate  plants 
of  the  genera  Berberis,  Mahoberberis, 
and  Mahonia  in  protected  areas,  and  all 
seed  used  to  propagate  plants  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia  that  are  certified  as  rust- 
resistant  for  interstate  movement  into 
protected  areas,  must  be  produced  at 
properties  where  a  State  inspector  has 
verified  that  no  wild  or  domesticated 
rust-susceptible  plants  are  growing  at  or 
within  one-half  mile  of  the  property.* 


*  Penoni  performing  the  inspection  must  be  able 
to  recogniie  nist-susceptible  varieties  of  Berberis, 
Mahoberberis,  and  Mahonia.  Inspectors  must  work 
side  by  side,  10  to  20  feet  apart,  and  walk  outward 
away  from  the  property,  a  distance  of  one-half  mile 
measured  from  the  edge  of  the  property,  and 
observe  all  plants  growing  in  the  half-mile  band. 
The  distance  between  the  inspectors  may  vary 
within  this  range  depending  upon  the  visibility  of 
plant  growth.  In  areas  with  low  brush  and  flat 
terrain,  the  inspectors  may  be  the  maximum 
distance  of  20  feet  apart  if  they  can  observe  all 
plants  growing  within  ten  feet  of  them.  bi  areas  of 
high  plant  growth  or  hilly  terrain,  the  Inspectors 
must  be  closer  together  due  to  limited  or  obstructed 
visibility.  Inspectors  must  observe  all  plants 
growing  between  themselves  and  the  mid-point  of 
the  distance  between  themselves  and  the  next 
inspector.  This  process  must  be  repeated  so  that  the 
entire  band,  measured  from  the  border  of  the 
property  to  the  circximference  of  an  imaginary  circle 
having  the  property  as  Its  mid-point  Is  visually 
inspected  In  this  manner. 


r^ 
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8301.39-6    (AmwMtod] 

e.  In  {  301.38-6,  paragraph  (a)  would 
be  amended  by  removing  the  words 
"that  is  a  protected  area  or  that 
encompasses  a  protected  area";  and  by 
removing  the  words  "the  protected 
area"  both  times  they  appear  and 
replacing  them  with  the  words  "a 
protected  area". 

Done  in  Washington.  DC.  this  11th  day  of 
September  1991. 

Robert  Melland. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc  91-22169  Filed  9-13-91: 8:45  am] 

MUMQ  coot  M10-S4-II 


Agricultural  Marketing  Sarvica 

7  CFR  Parta  916  and  917 
[Docket  Na  FV-91-400] 

Announcamant  of  Public  Meeting  To 
Review  Marketing  Order  Noa.  916  and 
917;  Nactarinea  and  Paachaa  Grown  in 
California 

AOtNCV:  Agricultiu-al  Marketing  Service, 
USDA. 

ACTION:  Notice  of  public  meeting. 

summary:  Notice  is  hereby  given  that  a 
public  meeting  will  be  held  to  provide 
information  to  the  U.S.  Department  of 
Agriculture  (Department)  on  whether  the 
Federal  marketing  order  programs  for 
California  nectarines  and  peaches 
should  be  continued,  modified  or 
terminated.  Growers,  handlers  and  other 
interested  persons  are  invited  to  submit 
written  comments  to  the  Department 
and/or  present  oral  comments  at  the 
meeting  with  respect  to  the  continued 
operation  of  the  two  marketing  order 
programs. 

DATES:  The  public  meeting  will  begin  at 
9  a.m.,  P.D.T.  on  September  24  and 
continue  September  25, 1991,  if 
necessary.  The  meeting  will  be  held  at 
the  Holiday  Inn,  9000  West  Airport 
Drive.  Visalia.  California  93277; 
telephone:  (209)  651-5000. 

Written  comments  must  be  received 
by  October  11, 1991. 

ADDRESSIS:  Written  comments  should 
be  sent  to:  California  Marketing  Field 
Office,  USDA,  AMS,  2202  Monterey  St.. 
suite  102-B.  Fresno,  California,  93721, 
Attention:  Kurt  Kimmel.  Two  copies  of 
all  material  should  be  submitted. 
Written  comments  received  will  be 
available  for  public  inspection  in  the 
California  Marketing  Field  Office  during 
regular  business  hours.  Written 
comments  received  before  the  meeting 
will  be  available  for  public  inspection  at 
the  meeting. 


FOR  WRTHCR  INFORMATKM  CONTACT 

George  Kelhart  Marketing  Order 
Administration  Branch,  F&V,  AMS,  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456,  telephone:  (202)  475- 
3919,  or  Kurt  Kimmel  at  the  Marketing 
Field  Office  address  above,  telephone: 
(209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  Four 

continuance  referenda  were  held  from 
January  7  through  February  6. 1991,  to 
determine  whe^er  the  Federal 
marketing  order  programs  for  pears, 
plums,  nectarines  and  peaches  grown  in 
California  should  be  continued.  Results 
of  the  continuance  referenda  indicated 
that  the  pear  program  be  continued  and 
the  plum  program  terminated.  Results  of 
the  nectarine  and  peach  referenda 
indicated  that  there  is  significant 
opposition  to  the  two  programs.  This 
notice  announces  a  meeting  to  provide 
information  for  the  Department  on 
whether  the  Federal  marketing  order 
programs  for  nectarines  (M.0. 916)  and 
peaches  (M.O.  917)  should  be  continued, 
modified  or  terminated. 

On  April  11. 1991,  the  Department 
requested  that  the  Nectarine 
Administrative  Committee  and  the 
Peach  Commodity  Committee 
(committees),  established  under  the 
marketing  orders  to  locally  administer 
the  programs,  make  arrangements  for  a 
public  meeting  in  the  production  area  to 
discuss  the  future  of  the  two  programs. 
The  purpose  of  the  meeting  is  to  elicit 
from  industry  members  suggestions  and 
other  information  on  how  the  programs 
may  best  serve  their  respective 
industries. 

The  meeting  will  provide  an 
opportunity  for  those  in  the  industry  to 
present  detailed  information  on  the 
present  performance  of  the  two 
marketing  order  programs.  Indications 
of  present  performance  may  include  an 
analysis  of  the  programs'  cost 
effectiveness  with  regard  to 
administradon,  research  and 
advertising.  The  Department  seeks 
comment  on  whether  amendment  of 
some  of  the  regulatory  aspects  of  the 
two  programs  would  make  the  programs 
more  effective  and  create  more  support 
among  growers  and  handlers.  The 
Department  also  seeks  views  on 
whether  the  orders  for  nectarines  and 
peaches  should  be  terminated. 
Interested  persons  are  encouraged  to 
send  written  comments  to  the 
Department  and/or  present  oral 
comments  at  the  meeting. 

An  official  of  the  Department  will 
preside  over  the  meeting.  Those  wishing 
to  make  oral  comments  will  be  asked  to 
register  with  the  official  at  the  beginning 
of  the  meeting.  A  time  limitation  of  ten 


minutes  for  each  commenter  will  be 
imposed.  Questions  from  the  audience 
will  not  be  permitted. 

A  written  transcript  of  the  meeting 
will  be  taken.  Copies  may  be  obtained 
by  contacting  the  reporting  service  at 
the  meeting. 

Written  comments  will  be  received 
through  October  11, 1991.  Comments 
received  will  be  available  for  public 
inspection  in  the  Marketing  Field  Office 
in  Fresno,  California  (address  above) 
during  regular  business  hours. 

Autiiority:  SectioM  1-19.  48  Stat.  31,  ■• 
amended;  7  U.S.C,  601-674). 

Dated:  September  11, 1991. 
Robert  C  Kannsy. 

Acting  Director.  Frvit  and  Vegetable  Division. 
[FR  Doc.  91-22172  Filed  9-13-91:  8:45  am] 
MUMQ  coot  S410-0t-M 


NUCLEAR  REQUUMORY 
COMMISSION 

10  CFR  Parts  2, 40.  SO,  SI.  70. 75, 110, 
140.  ISO,  and  170 

RIN  31S0-AD90 

Uranium  Enrichmant  Ragulatk>ns 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


r.  The  Nuclear  Regidatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  concerning  the 
licensing  of  uranium  enrichment 
facilities  to  reflect  changes  made  to  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  by  the  Solar,  Wind.  Waste,  and 
Geothermal  Power  Production 
Incentives  Act  of  1990.  The  principal 
effect  of  these  amendments  is  that 
uranium  enrichment  facilities  will  be 
licensed  subject  to  the  provisions  of  the 
Act  pertaining  to  source  material  and 
special  nuclear  material  rather  than 
under  the  provisions  pertaining  to  a 
production  facility. 
DATES:  Comment  period  expires 
December  2, 1991.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Deliver  comments  to  One  White 
Flint  North,  11555  Rockville  Pike. 
Rockville,  MD,  between  7:45  am  and  4:15 
pm  Federal  workdays. 

Copies  of  the  draft  regulatory  analysis 
and  comments  received  may  be 
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examined  at  the  I^C  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Levd). 
Washington.  DC. 

FOR  rafniKR  MFciMIUmOH  COMTACr 

Mr.  CW.  Niben.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  2Q6S5,  telephone  (301)  492-3634.  or 
Mr.  P.  LoyaoL  OSce  of  Nuclear 
Material  Safety  aad  Safeguards,  U.S. 
Nuclear  Regulatoiy  Commission. 
Wasfaingtan.  DC  20555.  telephone  (301)  ^ 
492-0685.  j 

Background  i 

On  November  16. 1990,  the  President 
signed  the  "Solar.  [Wind.  Waste,  and 
Geothermal  Power  Production 
Incentives  Act  of  1990,"*  Public  Law  101- 
575,  which,  among  other  things, 
amended  the  Atoi^  Energy  Act  (the 
Act]  with  respect  to  the  licensing  of 
uranium  eruichment  faciKties.  The 
principal  effect  of  {these  changes  is  that 
uranium  enrichmetit  facilities  will  be 
licensed  pursuant  1o  the  provisions  of 
the  Act  pertainina  to  source  material 
and  special  nucle^  material  rather  than 
the  provisions  pertaining  to  a  production 
facility.  Under  the  new  provisions, 
licensing  of  uranium  enrichment 
facilities  will  beet  me  a  smgle  step 
licensing  process  '  vith  one  license 
issued  pursuant  tq  10  CFR  parts  40  and 
70  rather  than  a  two-part  licensing 
process  under  10  GFR  part  50.  However, 
amendments  to  the  Act  which  address 
the  licensing  of  nrsnium  enrichment 
facilities  also  mai|date  an 
environmental  review,  adjudicatory 
hearing,  inspection  before  operation, 
and  third  party  iia|t>ility  insurance.  Also, 
uranium  enridimetit  facilities  remain 
production  facilitifes  for  other  purposes 
of  the  Act  such  as' controlling  the  export 
of  specially  designed  or  prepared 
uraimmi  enrichment  equipment  and 
preservation  of  Fe|deral  authority  in 
Agreement  States, 

Proposed  Action 

The  Commission  is  proposing  this 
rulemaking,  which  is  essentially 
conforming  in  nature,  to  amend  10  CFR 
parts  2.  40.  5a  51. 70. 75.  im  14a  ISa 
and  170  as  required  to  implement 
section  5  of  Publia  Law  101-575. 

Section  5  of  Pul^lic  Law  101-575 
amended  the  Act  (o  remove  uranium 
enrichment  facilities  from  consideration 
as  production  facilities  for  the  pttrposes 
of  chapters  10  and  16  of  the  Act.  As  a 
result,  licensing  o(  uranium  enrichment 
fadUties  will  be  stibject  to  the 
procedural  licensing  provisions  of  the 
Act  for  source  material  and  special 
nucleai  material  linder  10  CFR  parts  40 
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and  70  with  the  addition  of  new 
requirements  concerning  facility 
constmction  and  operation. 

To  reflect  Public  Law  101-575.  the 
addition  of  a  definition  for  uranium 
enrichment  facility  is  being  proposed 
that  would  include  both  (1)  a  facihty 
used  for  separating  the  isotopes  of 
uranium  or  9nP'?^'^'^  uranium  in  the 
:i9otope  235  and  (2]  any  equipment  or 
device  capable  of  such  action.  The  new 
definition  continues  to  exclude 
laboratory  scale  facilities  designed  or 
used  for  experimental  or  tmalytical 
purposes  from  licensing  as  a  uranium 
enrichment  facility  as  was  the  case  prior 
to  enactment  of  Public  Law  101-575. 
However,  commercial  laboratory  scale 
enrichment  would  be  a  licensed  activity, 
and  licensees  would  be  required  to  have 
appropriate  source  material  and  special 
nuclear  material  licenses  and  to  comply 
with  all  applicable  regulations. 

Uranium  enrichment  facilities  remain 
production  facilities  for  chapters  other 
than  chapter  10,  "Atomic  Energy 
Licenses,'*  and  chapter  16,  "Judicial 
Review  and  Administrative  Procedure," 
of  the  Act.  Therefore,  there  is  no  change 
for  purposes  of  controlling  the  export  of 
specially  designed  or  prepared  uranium 
enrichment  equipment  and  the 
preservation  of  Federal  authority  over 
uranium  enrichment  hcensing  in 
Agreement  States. 

To  conform  with  the  changes  added  to 
the  Act  by  Public  Law  101-575,  the 
proposed  amendments  contain  five  (5) 
new  licensing  requirements  specific  to 
the  licensing  of  uraidmn  emichment 
facilities.  The  amendments  to  10  CFR 
chapter  I  which  are  necessary  to 
implement  these  requirements  inchide: 

The  requirement  to  conduct  a  single 
adjudicatory  hearing  before  issuance  of 
a  license  for  construction  and  operation 
(proposed  {}  40.33  and  70.23a); 

The  requirement  pn^ibiting  issuance 
of  a  license  to  allow  Gonstroction  and 
operation  until  a  hearing  is  completed 
and  a  decision  issued  (proposed 
S9  40.32(g)  and  7a31(e)); 

The  requirement  that  an 
Environmental  Impact  Statement  (EIS) 
be  prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
before  the  b'censing  bearing  is 
completed  (See  H  4a31(k),  51.97(c),  and 
70.21(h)): 

The  requirement  that  prior  to 
comraenoement  of  opaation  the 
Commission  verify  by  inspection  that 
the  facility  has  been  constructed  in 
accordance  with  the  license,  and  publish 
a  notice  of  the  inspection  results  in  the 
Federsi  Regtster  (proposed  IS  40.41(g) 
and  7a32(k)):  and 

The  requirement  that  the  licensee 
carry  public  liability  insurance  against 


bodily  injury,  sickness,  disease,  deeth, 
loss  of  or  damage  to  property,  and  toss 
of  use  of  property  arising  out  of  or 
resulting  from  the  radioactive,  toxic 
explosive,  or  other  hazardous  propertie» 
of  chemical  compounds  containing 
source  material  or  special  nucleer 
materia).  The  insurance  requirement 
specifically  includes  the  chemical 
toxicity  risks  associated  with  uranium 
hexafluoride  (proposed  SS  40.32(g). 
70.23(a)(12),  and  140.13b). 

A  number  of  minor  conforming 
changes  to  the  provisions  of  10  CFR 
chapter  I  are  proposed  to  bnplement  the 
amendments  to  the  Act  Of  specifie  note 
is  the  fee  category  change  in  10  CFR  part 
170.  Category  E  has  been  deleted  from 
10  CFR  170JZ1  and  •  new  category  IE 
has  been  added  to  10  CFR  170.31. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  acticm 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)  (1)  and  (3).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Redaction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.a  3501  et  seq.).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Bud^t  for  review  and 
approval  of  the  paperwork 
requirements. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  60.000  hours  per  response. 
including  the  time  for  reviewing 
instructions,  seardnng  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
This  estimate  includes  the  entire 
licensing  process,  including  preparatitm 
of  the  application  and  environmental 
report,  and  is  not  due  to  the  minor 
conforming  changes  being  proposed 
here.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  informatioo,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714),  VS. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019  (3150- 
020,  -0011,  -0021,  -0009,  -0055.  -0036, 
-0039.  -0032),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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Draft  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
at  the  NRC  Public  Document  Room.  2120 
L  Street  NW.  (Lower  Level), 
Washington.  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Mr.  C. 
W.  Nilsen,  dffice  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  492-3834. 

The  Commission  requests  public 
comments  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  addresses 
heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Commission  certifies  that,  if 
promulgated,  this  rulemaking  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule,  when  promulgated, 
would  affect  only  persons  who  build  or 
operate  enrichment  facilities  for 
producing  enriched  uranium.  The 
owners  of  enrichment  facilities  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  section 
601(3)  of  the  Regulatory  Flexibility  Act. 
15  U.S.C.  632,  or  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  at 
13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  die 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule.  Thus,  a 
backfit  analysis  is  not  required  for  these 
amendments  because  they  do  not 
involve  any  provisions  that  would 
impose  backfits  ad  defmed  in  10  CFR 
50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material.  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty.  Sex  discrimination. 
Source  material,  Special  nuclear 
material,  Waste  treatment  and  disposal. 

10  CFR  Part  40 

Criminal  penalty.  Government 
contracts.  Hazardous  materials — 
transportation,  Nuclear  materials. 


Reporting  and  recordkeeping 
requirements.  Source  material,  Uranium. 

10  CFR  Part  50 

Antitrust,  Classification  information. 
Criminal  penalty.  Fire  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  70 

Criminal  penalty,  Hazardous 
materials — transportation.  Nuclear 
materials,  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material 

10  CFR  Part  75 

Criminal  penalty.  Intergovernmental 
relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

10  CFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information. 
Criminal  penalty.  Export.  Import. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment 

10  CFR  Part  140 

Criminal  penalty.  Extraordinary 
nuclear  occurrence.  Insurance. 
Intergovernmental  relations,  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  ISO 

Criminal  penalty.  Hazardous 
materials — transportation, 
Intergovernmental  relations.  Nuclear 
materials,  Reporting  and  recordkeeping 
requirements.  Security  measures.  Source 
material,  Special  nuclear  material 

10  CFR  Part  170 

Byproduct  material,  Non-payment 
penalty.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Source 
material.  Special  nuclear  material. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 


Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
conforming  amendments  to  10  CFR  parts 
2.  40.  50,  51,  70,  75, 110, 140, 150,  and  17a 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSINQ  PROCEEDtNQS 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Auttnrity:  Seca.  161. 181. 68  Stat.  948, 853, 
as  amended  (42  U.S.C.  2201.  2231);  aec  191.  as 
amended.  Pub.  L  87-615,  76  Stat  408  (42 
\iS.C  2241):  aec  201. 88.  Stat.  1242.  aa 
amended  (42  U.S.C  5841);  S  U.S.C  552. 

Section  2.101  alao  isaued  under  aeca.  53. 62. 
63,  81, 103. 104. 105.  68  Stat.  93a  932.  833.  935. 
936. 837, 93a  at  amended  (42  U.S.C.  2073, 
2092.  2093.  2111.  2133.  2134,  2135):  sec.  114(f), 
Pub  L  97-425.  96.  Stat.  2213.  as  amended  (42 
U.S.C.  10134(f)):  sec  102.  Pub.  L  91-190,  83 
Stat.  853.  as  amended  (42  U.S.C  4332);  sec 
301.  88  Stat.  1246  (42  U.S.C.  5671).  Sections 
2.102,  2.103.  2.104.  2.105,  2.721.  also  issued 
under  sees.  102, 103, 104, 105, 183, 189,  68  StaL 
936,  937,  938.  954. 955,  as  amended  (42  U.S.C 
2132,  2133,  2134.  2135.  2233.  2239).  Sec  193 
Pub.  L  101-575, 104  Stat  2835  (42  U.S.C 
2243).  Section  2.105  also  issued  under  Pub.  L 
97-415.  96  Stat  2073  (42  U.S.C  2239).  Section 
2.200-2.206  also  issued  under  sees.  186.  234. 
68  Stat  955.  83  Stat  444,  as  amended  (42 
U.S.C  2236.  2282):  sec.  206,  88  Stat  1246  (42 
U.S.C  5846).  Sections  2.600-2.606  also  issued 
under  sec  102.  Pub.  L  91-19a  83  Stat.  853.  as 
amended  (42  U.S.C  4332).  Sections  2.700a, 
2.179  also  issued  under  5  U.S.C  554.  Sections 
2.754,  2.760,  2.770,  2.780  also  issued  under  5 
U.S.C.  557.  Section  2.764  and  Table  lA  of 
Appendix  C  also  issued  under  sees.  135, 141 
Pub.  L  97-425,  96  Stat.  2232,  2241  (42  U.S.C. 
10155, 10161),  Section  2.790  also  issued  under 
sec  103.  66  Stat  936,  as  amended  (42  U.S.C 
2133)  and  5  U.S.C  552.  Sections  2.800  and 
2.806  also  issued  under  5  U.S.C  553.  Section 
2.809  also  issued  under  5  U.S.C  553  and  sec. 
29,  Pub.  L  85-256.  71  Stat.  579,  as  amended 
(42  U.S.C.  2039).  Subpart  K.  also  issued  under 
see.  189.  68  Stat.  955  (42  U.S.C  2239);  sec  134. 
Pub.  L  97-425.  96  Stat.  2230  (42  U.S.C  10154). 
Subpart  L  also  issued  under  sec  189, 68.  StaL 
955  (42  U.S.C.  2239).  Appendix  A  also  issued 
under  sec  6  Pub.  L  91-560. 84  Stat  1473  (42 
U.S.C  2135).  Appendix  B  also  issued  under 
sec  la  Pub.  L99-24a  99  Stat.  1842  (42  U.S.C 
2021b  et  seq.). 

2.  In  §  2.104,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

S  2.104    Notic*  Of  hMring. 

(b)  *  *  * 

(2)  That  if  the  proceeding  is  not  a 
contested  proceeding,  the  presiding 
officer  will  determine  (i)  without 
conducting  a  de  novo  evaluation  of  the 
application,  whether  the  application  and 
the  record  of  the  proceeding  contain 
sufficient  information,  and  the  review  of 
application  by  the  Commission's  sta^ 
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has  been  adeqtiat^  to  stipport 
affirmative  flndingB  od  (bHl)  U)  throogh 
(iii)  specified  in  tl|is  section  and  a 
negative  finding  tta  (bKlUiv)  specified  in 
this  section  propoaed  to  be  noade  and 
the  issuance  of  the  construction  permit 
proposed  by  the  Oirector  of  Nuclear 
Reactcv  Reguiation  or  Director  of 
Nuclear  Material  Safety  and  Safeguards, 
as  appropriate,  and  (ii)  if  the  application 
is  for  a  constraetitm  permit  for  a  nuclear 
power  reactor,  a  testing  faciiity,  a  fiief 
processing  plant,  a  uranium  enhcfament 
faciUty,  or  other  polity  whose 
constructioa  or  operation  has  been 
determined  by  thf  Commission  to  have 
a  significant  impact  on  the  environment 
whether  the  review  conducted  by  the 
Commission  pursuant  to  the  National 
Envinuunenial  Pt^cy  Act  (NEPA)  has 
been  adequate. 

PART  40-OOyQ5TIC  LICENSING  OF 
SOURCE  MATERIAL 

3.  The  authority  citation  for  part  40  is 
revised  to  read  a«  foUows: 

AuAmitr  Smx.  OZ.  63.  (M.  65.  SI.  ISl.  182. 
183. 186.  ae  StBl.  83^  933.  935,  948.  953,  964. 
955.  u  amended,  mc*.  lle<2),  83.  84.  Pob.  L 
95-804.  92  Stot  3033.  as  ameaded.  303A  MC 
234. 83  Stat  444.  as  amtiKtod  (42  UJS.C 
2(n4(eM2).  2080. 2088.  2flM.  2096.  2111.  2113. 
2114.  22(n.  2232.  2293. 2Z38i.  2282):  sec  274. 
Pub.  L  a»-373.  73  Slat  888  (42  VS.C.  2Q21); 
sect.  201.  as  amtndNL  202,  206. 88  Stat  1242. 
as  amended.  1244. 1248  (42  U.S.C  584^  5842. 
5846):  sac  275.  92  Slat.  3021.  as  amendMl  by 
Pub.  L.  97-415.  96  Stat.  2067  (42  VSX:.  2022): 
sec  193. 104  StaL  2835  (42  U.S.C  2243). 

SectioB  40.7  also  issued  onder  Pub.  L  96- 
601.  sec  la  92  Stat.  2951  (42  U.S.C  5851). 
SectioD  4a31(g)  also  issaad  under  sec  122. 68 
Stat  939  (42  UJ&.C.  2152).  Sectiaa  40.46  also 
issued  onder  sec  184,  68  Stat  954.  as 
amended  (42  U.S.C  2234).  Scctioa  4a71  also 
issued  under  sec  I|7.  86  StaL  865  (42  U.S.C 
2237). 

For  pivpoees  of  sec  223. 88  Stat  958.  as 
amended  (42  U.S.C.  2273):  S|  40l3.  40J(g), 
40.2a(d)|lM3),  40.3«(aMd)  and  (f),  48.41(b) 
and  (c).  40.461,  4a51(a)  aad  (c).  and  4a83  an 
issued  under  sec.  lllb.  leii,  and  161o.  68 
StaL  948.  949.  and  960.  as  aniended  (42  U.SXL 
2201(b).  2201(i).  and  2201(o));  and  ilmJS, 
40.8.  40l25(c).  id)(3)t  and  (4k  4QJie(c)(Z>. 
40.35(6).  40.42,  40.61.  40.62,  4a04,  and  40i8& 
are  issued  under  sac.  161o,  66  StaL  950,  as 
amended  (42  US-Ci  220I(o)). 

4.  In  S  40.4.  thW  term  "Uranium 
Enrichment  Facility"  is  added  to  read  as 
follows: 

940.4    DafMtkMM. 


JMI 


(2)  Any  equipment  or  device,  or 
important  component  part  especially 

designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235. 

5.  Section  403  is  amended  by  adding 
paragraph  (bMl)(vi)  to  read  aa  follows: 

S40.5 


Urartiam  enrkfuneat  facility  means: 
[1]  Any  facility  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  ia  the  iaotope  235.  except 
laboratory  scale  facilities  designed  or 
used  for  experimentai  or  analytical 
purpoaes  only;  o^ 


(b)  *  •  * 

(vi)  Uranium  enrichment  fadlities. 
•       *        »       •       • 

6.  Section  40.31  is  amended  by  adding 
paragraphs  (k)  and  (1)  to  read  as  follows: 

{40.31    AppNcattonatorspaclflclcanaaa. 

(k)  A  license  application  for  a  uranium 
enrichment  facility  nrost  be 
accompanied  by  an  Environmental 
Report  required  under  subpart  A  of  part 
51  of  this  chapter. 

(I)  A  bcense  application  that  involves 
the  use  of  source  material  in  a  uranium 
enrichment  faciUty  must  include  the 
applicant's  provisions  for  public  liability 
insurance. 


7.  Section  40.32  is  amended  by 
revising  paragra]:^  (e)  and  adding 
paragraph  (g)  to  read  as  follows: 

S  40.32    Ganaral  requiremenla  for 
of  specific  Ucanaas. 

(e)  In  the  case  of  an  application  for  a 
license  for  a  uranium  enrichment 
facility,  or  for  a  licatae  to  possess  and 
use  source  and  byproduct  material  for 
uranium  milling,  production  of  uranium 
hexafluctfide,  or  for  the  conduct  of  any 
other  activity  which  the  Conunission 
determines  will  significantly  affect  the 
quality  of  the  enviromnent  the  Director 
of  Nuclear  Material  Safety  and 
Safeguards  or  his  designee,  before 
commencement  of  constnictian  of  the 
plant  or  facihty  in  which  the  activity 
will  be  conducted,  on  the  basis  of 
information  filed  and  evaluations  made 
pursuant  to  subpart  A  of  part  51  of  this 
chapter,  has  concluded,  after  weighing 
the  environmental,  economic  technical 
and  other  benefits  against 
environmental  coats  and  considering 
available  alternatives,  that  the  action 
called  for  is  tfie  issuance  of  the 
proposed  license,  with  any  ajquopitode 
conditions  to  protect  environmental 
values.  Commencement  of  construction 
prior  to  this  conchision  is  grounds  for 
denial  of  a  license  to  possess  and  use 
source  and  byproduct  material  in  such 
plant  or  facility.  As  used  in  this 
paragraph,  the  term  commencement  of 


construction  means  any  dearing  of  land, 
excavation,  or  other  substantial  action 
that  would  adversely  affect  the 
environment  of  a  site.  The  term  does  not 
mean  site  exploration,  roads  necessary 
for  site  exploration,  borings  to 
determine  foundation  conditions,  or 
other  preconstruction  monitoring  or 
testing  to  establish  background 
information  related  to  the  suitability  of 
the  site  or  the  protection  of 
environmental  values. 

(g)  Where  the  proposed  activity 
involves  use  of  source  material  is  a 
uranium  mrichment  facility,  the 
applicable  provisions  of  Part  140  of  this 
chapter  have  been  satisfied. 

8.  A  new  S  40.33  is  added  to  read  as 
follows: 

S40.33    Issuance  of  a  Rcensa  for  a  uranium 
snricfinMnt  faciiity. 

(a)  The  commission  will  hold  a 
hearing  pursuant  to  10  CFR  part  2. 
subparts  A,  G  and  I,  on  each  application 
with  regard  to  the  licensing  of  the 
construction  and  operation  of  a  uranium 
enridiment  facility.  The  Commission 
will  publish  public  notice  of  the  hearing 
in  the  Federal  Register  at  least  30  days 
before  the  hearing. 

(b)  A  license  for  a  uranium 
enrichment  facility  may  not  be  issued^ 
before  the  hearing  is  completed  and  a 
decision  issued  on  the  application. 

9.  Section  40.41  is  amended  l^  adding 
paragraph  (g]  to  read  as  follows: 

S4t.41    Tsrma  and  corxBHows  of  icsassa 
•        •        •        •        * 

(g)  No  person  shall  commence 
operation  of  a  uranium  enrichment 
facility  imtil  the  Commission  verifies 
through  inspection  that  the  faciUty  has 
been  constructed  in  accordance  with  the 
requirements  of  the  license.  The 
Commission  shall  publish  notice  of  the 
inspection  results  in  the  Federal 
Register. 

10.  In  S  40.65,  the  hitroductory  text  of 
paragraph  (a)  is  revised  to  read  as   , 
follows: 


§  40.65    Effluent  monitoring  i 
requirements. 

(a]  Each  licensee  authorized  to 
possess  and  use  source  material  in 
uranium  milling,  in  production  of 
uranium  hexafluoride.  or  in  a  uranium 
enrichment  facility  shall: 


PART  50— DOMESTIC  LICENSING  Of- 
PROOUCTION  AND  UTILIZATION 
FACILITIES 

11.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 
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Authodty:  Sees.  102. 103. 104, 105. 161, 182. 
183, 186, 186,  68  Stat  936.  937, 938,  948,  953, 
954.  955.  956.  as  amended,  sec.  234,  83  Stat 
1244,  as  amended  (42  U.S.C  2132,  2133,  2134. 
2135.  2201.  2232,  2233,  2236,  223a  2282):  s«cs. 
201.  at  amended,  202.  206, 88  Stat  1242.  as 
amended,  1244 1246  (42  U.S.C  5841,  5642, 
5846]. 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sect.  101, 185, 
68  Stat.  936, 955,  as  amended  (42  U.S.C.  2131, 
2235):  sec.  102,  Pub.  L  91-190,  83  Stat  853  (42 
U.S.C.  4332).  Sections  50.13,  50.54(dd),  and 
50.103  also  issued  under  sec.  108,  68  SUt.  939, 
as  amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35,  50.55,  and  50.56  also  issued  under  sec 
185,  68  Stat  955  (42  U.S.C.  2235).  Sections 
50.33a.  50.55a  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L  91-19a  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50J4  and  Sa54  also 
issued  under  sec.  204, 88  Stat  1245  (42  U.S.C 
5844).  Sections  50.5&  5a91.  and  50.92  also 
issued  under  Pub.  L  97-415,  96  Stat  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec  184, 66  Stat. 
954,  as  amended  (42  U.S.C.  2234).  Appendix  F 
also  issued  under  sea  187, 68  Stat  955  (42 
U.S.C.  2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  {{  50.46  (a)  and 
(b),  and  50.54(c)  are  issued  under  sec  161b,  68 
Stat  948,  as  amended  (42  U.S.C.  2201(b)); 
§S  S0.7(a),  50.10(a)-(c),  50.34  (a)  and  (e), 
50.44(a)-(c],  50.46  (a)  and  (b),  S0.47(b),  50.46 
(a),  (c),  (d),  and  (e),  Sa49(a),  50.54  (a),  (i), 
(i)(l).  (iHn).  (p).  (q).  (t).  (V),  and  (y),  50Ji5(f). 
5a55a  (a).  (c)-(e),  (g),  and  (h).  Sa59(c), 
50.60(a),  50.62(c),  50.e4(b),  and  50.80  (a)  and 
(b)  are  issued  under  sec.  161i,  68  Stat.  949,  as 
amended  (42  U.S.C.  2201(i)):  and  {}  50.49  (d), 
(h),  and  (j),  50.54  (w),  (r).  (bb),  (cc).  and  (dd), 
50.55(e),  50.59(b),  50.61(b),  50.62(b),  50.70(a). 
50.71  (a)-(c)  and  (e),  50.72(a),  50.73  (a)  and 
(b),  50.74,  50.7a  and  50.90  are  Issued  under 
sec.  1610,  68  Stat.  95a  as  amended  (42  U.S.C 
2201(0)). 

12.  In  9  50.2.  paragraph  (2}  of  the  term 
"Production  Facility"  is  revised  to  read 
as  follows: 


§50.2 
As  used  in  this  part. 

Production  facility  means: 

•        •        *        *        • 

(2)  Any  facility  designed  or  used  for 
the  separation  of  the  isotopes  of 
plutonium,  except  laboratory  scale 
facilities  designed  or  used  for 
experimental  or  analytical  purposes 
only;  or 

13.  In  S  50.33a,  paragraph  (ej  is 
revised  to  read  as  follows: 


§  S0.33a    InfonwMon  raquMlMl  by  the 
Attonwy  Q«Mni  for  antttnist  revtsw. 

(e)  Any  person  who  applies  for  a  class 
103  construction  permit  for  a  fuel 
reprocessing  plant  shall  submit  such 


information  as  may  be  requested  by  the 
Attorney  General  for  antitrust  review, 
as  a  separate  document,  as  soon  as 
possible  and  in  accordance  with  1 2.101 
of  this  chapter. 


PAFTT  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

14.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Autbority:  Sec  161, 68  SUt  948,  as 
amended  (42  U.S.C  2201);  sees.  201,  as 
amended,  202,  88  Stat  1242.  as  amended,  1244 
(42  U.S.C.  5841,  5842). 

Subpart  A  also  issued  under  National 
Environmental  Policy  Act  of  1966,  sees.  102, 
104, 105,  83  Stat  853-854,  at  amended  (42 
U.S.C.  4332,  4334,  4335):  and  Pub.  L  95-601 
Title  II,  92  SUt  3033-3041:  and  Sec  193,  Pub. 
L  101-675, 104  SUt  2835  (42  U.S.C  2243). 
Sections  51.20.  61  Ja  51.6a  51.61,  SlJia  and 
51.97,  also  issued  under  sees.  135, 141  Pub.  L 
97-425,  96  SUt  2232,  2241,  and  sec.  148,  Pub. 
L  100-203, 101  Stat  1330-223  (42  U.S.C  10155. 
10161, 10168).  Section  51.22  also  issued  under 
sec.  274,  73  Stat.  688,  as  amended  by  92  Stat 
3036-«)38  (42  U.S.C.  2021)  and  under  Nuclear 
Waste  Policy  Act  of  1982,  sec  121. 96  SUt 
2228  (42  U.S.C.  10141).  Sees.  51.43,  51.67,  and 
51.106  also  issued  under  Nuclear  Waste 
Policy  Act  of  1982,  sec  114(f),  98  Stat  2216,  as 
amended  (42  U.S.C  10134(f)). 

15.  In  1 51.14.  the  term  "Uranium 
enrichment  facility"  is  added  to  read  as 
follows: 

S  51.14    Deflnitioiw. 
(a)  As  used  in  this  subpart. 

Uranium  enrichment  facility  means: 

(1)  Any  facility  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  except 
laboratory  scale  facilities  designed  or 
used  for  experimental  or  analytical 
purposes  only;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235. 

*        •        •        *        • 

16.  Section  51.20  is  amended  by 
adding  paragraph  (b)(10)  to  read  as 
follows: 


951.20  Criteria  lor  and 
HcensifiQ  and  roQulstory 
aovlfonmental  Impact 


of 

repuMnQ 


17.  Section  51.60  is  amended  by 
adding  paragraph  (b)(l)(vii)  to  read  as 
follows: 

9  ••ou    ciivNuiviMnH  I vfNH  i*~fii8isnsn 


(b)*  *  * 

(10)  Issuance  of  a  license  for  a 
uranium  enrichment  facility. 


(b)*  •  • 

(1)  *  *  • 

(vii)  Construction  and  operation  of  a 
lu^nium  enrichment  facility. 

18.  Section  51.97  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

961.97    Rnal( 


(c)  Uranium  enrichment  facility.  As 
provided  in  section  5(e]  of  the  Solar, 
Wind,  Waste,  and  Geothermal  Power 
Production  Incentives  Act  of  1990  (104 
Stat  2834  at  2835,  42  U.&C  2243).  a  final 
environmental  impact  statement  must  be 
prepared  before  the  hearing  on  the 
issuance  of  a  license  for  a  uranium 
enrichment  facility  is  completed. 

PART  70-DOMESTIC  UCENSMQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

19.  The  authority  citation  for  part  70  ia 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53, 161, 182, 183.  68 
Stat.  929.  930,  948,  953, 954.  as  amended,  sec 
234. 83  Stat.  444.  as  amended  (42  U.S.C  2071, 
2073,  2201.  2232.  2233,  2282);  sees.  201.  as 
amended.  202.  204.  206,  88  SUt  1242,  as 
amended,  1244, 1245, 1246  (42  U.S.C.  6841, 
684Z  5845,  5846);  sec  193, 104  SUt  2835  (42 
U.S.C.  2243). 

Sections  70.1(c)  and  70.20a(b]  also  issued 
under  sees.  135, 141,  Pub.  L  97-425.  96  Stat 
2232, 2241  (42  U.S.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L  95-001,  sec  la 
92  Stat  2951  (42  U.S.C  5851).  Section  70.21(g) 
also  issued  under  sec  122, 68  Stat  939  (42 
U.S.C.  2152).  Section  70.31  also  issued  under 
see.  57d.  Pub.  L  93-^77.  88  SUt  475  (42  U.8.C 
2077).  Sections  70.36  and  70.44  also  issued 
under  sec.  184. 68  SUt  964.  as  amended  (42 
MS.C  2234).  Section  70.61  aiso  issued  under 
sees.  186, 187,  68  Stat.  955  (42  U.&C  2238. 
2237).  Section  70.62  aiso  issued  under  sec 
lOa  68  Stat  939.  as  amended  (42  US.C  2138). 

For  the  purposes  of  sec.  223, 68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  i  S  703. 70.7(g), 
70.19(c),  70.21(c),  70.22  (a),  (b),  (d)-(k),  70.24 
(a)  and  (b),  70.32  (a)(3),  (5),  (6),  (d),  and  (i), 
70.36.  70.39  (b)  and  (c),  7a41(a),  7042  (a)  and 
(c),  70.56,  70.57  (b),  (c),  and  (d).  70.58  (a)- 
(g)(3),  and  (h)-(j)  are  issued  under  sec  161t>, 
1511.  and  161o,  66  SUt.  946.  949,  and  950  as 
amended  (42  U.S.C.  2201(b).  220l(i),  and 
2201(0));  ii  70.7.  70.20a  (a)  and  (d),  70.20b  (c) 
and  (e),  70.21(c),  70.24(b),  70.32(a)(e),  (c).  (d), 
(e),  and  (g),  70.36,  70.51  (c)-{g).  70.56.  7057  (b) 
and  (d).  and  7056  (a>-(g)(3)  and  (h>-(j)  are 
issued  under  tec.  161i.  68  Stat  949,  as 
amended  (42  U.S.C  2201(i));  and  \i  705, 709. 
70.20b  (d)  and  (e).  70.36.  70.51  (b)  and  (i). 
70.52,  70.53,  70.54.  7055,  7aM(g)(4).  (k),  and 


46744  Fed^al  Register  /  Vol.  56,  No.  179  /  Monday.  September  16.  1991  /  Proposed  Rules 


JMI 


(1).  70.59.  and  70.60  (b)iand  (c)  are  issued 
under  sec  161o,  66  St^t.  950.  as  amended  (42 
U.S.C.  2201(0)). 


20.  In  S  70.4  the 
enrichment  facility' 
follows: 

970.4    DcflnttkNW. 


t^rm  "Uranium 
is  added  to  read  as 


Uranium  enrichrr  ent  facility  means: 

(1)  Any  facility  u!  ed  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotqpe  235,  except 
laboratory  scale  faoilities  designed  or 
used  for  experimental  or  analytical 
purposes  only;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separatitg  the  isotopes  of 
uranium  or  enrichin  ;  uranium  in  the 
isotope  235. 

21.  Section  70.5  is 
paragraph  (b)(l)(vii 


amended  by  adding 
to  read  as  follows: 


9  70.5    Communlcat^Mis. 
(b) 

(vii)  Uranium  Em  chment  Facility. 

22.  In  S  70.8,  paragraph  (b)  is  revised 
to  read  as  follows:  [ 

9  7a8    Infonnatlon  qoHaction 
raquirenwnts:  0MB  a^iprovaL 

«        «        •        *        • 

(b)  The  approved  information 
collection  requirem  mts  contained  in  this 
part  appear  in  5  5  7(  l19.  70.20a,  70.20b. 
70.21,  70.22.  70.24.  7i  ).25.  70.32,  70.33. 
70.34,  70.38,  70.39,  7  ).51.  70.52,  70.53, 
70.57,  70.58,  70.59,  a  id  70.60. 
*         *        •         •        * 

23.  Section  70.21  i  s  amended  by 


revising  paragraph 


a)(l)  and  adding 


paragraph  (h)  to  read  as  follows: 

970.21    Filing. 

(a)(1)  A  person  m  ay  apply  for  a 
license  to  possess  a  nd  use  special 
nuclear  material  in  a  plutonium 
processing  or  fuel  f  ibrication  plant,  or 
for  a  uranium  enric  iment  facility  license 
by  Tiling  25  copies  c  f  the  application 
with  the  Director,  C  ffice  of  Nuclear 
Material  Safety  an(  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20  )55. 


(h)  A  license  app 
enrichment  facility 
accompanied  by  ar 


ication  for  a  uranium 
must  be 
Environmental 


Report  required  under  subpart  A  of  part 
51  of  this  chapter.  I 

24.  Section  70.22  is  amended  by 
adding  paragraph  (in)  to  read  as  follows: 

9  70.22    Contwits  of  applications. 


(m)  A  license  application 
involves  the  use  of 


that 
special  nuclear 


material  in  a  uranium  enrichment 
facility  must  include  the  applicant's 
provisions  for  public  liability  insurance. 

25.  Section  70.23  is  amended  by 
revising  paragraphs  (a)(7)  and  (a)(ll) 
and  by  adding  paragraph  (a)(12)  to  read 
as  follows: 

970.23    RaquiiwiMnts  for  th«  approval  Of 
applications. 

(a)  *  *  * 

(7)  Where  the  proposed  activity  is 
processing  and  fuel  fabrication,  scrap  . 
recovery,  conversion  of  uranium 
hexafluoride.  uranium  enrichment 
facility  construction  and  operation,  or 
any  other  activity  which  the 
Commission  determines  will 
significantly  affect  the  quality  of  the 
environment,  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  or  his 
designee,  before  commencement  of 
construction  of  the  plant  or  facility  in 
which  the  activity  will  be  conducted,  on 
the  basis  of  information  filed  and 
evaluations  made  pursuant  to  subpart  A 
of  part  51  of  this  chapter,  has  concluded, 
after  weighing  the  environmental, 
economic,  technical,  and  other  benefits 
against  environmental  costs  and 
considering  available  alternatives,  that 
the  action  called  for  is  the  issuance  of 
the  proposed  license,  with  any 
appropriate  conditions  to  protect 
environmental  values.  Commencement 
of  construction  prior  to  this  conclusion^ 
is  grounds  for  denial  to  possess  and  use 
special  nuclear  material  in  such  plant  or 
facility.  As  used  in  this  paragraph,  the 
term  "commencement  of  construction" 
means  any  clearing  of  land,  excavation, 
or  other  substantial  action  that  would 
adversely  affect  the  environment  of  a 
site.  The  term  does  not  mean  site 
exploration,  roads  necessary  for  site 
exploration,  borings  to  determine 
foundation  conditions,  or  other 
preconstruction  monitoring  or  testing  to 
establish  background  information 
related  to  the  suitability  of  the  site  or 
the  protection  of  environmental  values. 
***** 

(11)  Where  the  proposed  activity  is 
processing  and  fuel  fabrication,  scrap 
recovery,  conversion  of  uranium 
hexafluoride.  or  involves  the  use  of 
special  nuclear  material  in  a  uranium 
enrichment  facility,  the  applicant's 
proposed  emergency  plan  is  adequate. 

(12)  Where  the  proposed  activity  is 
use  of  special  nuclear  material  in  a 
uranium  enrichment  facility,  the 
applicable  provisions  of  part  140  of  this 
chapter  have  been  satisfied. 
***** 

26.  A  new  9  70.23a  is  added  to  read  as 
follows: 


9  70.23*    Hoaring  rsqulrsd  for  uranluni 
•nrldwnant  facNIty. 

The  Commission  will  hold  a  hearing 
under  10  CFR  part  2.  subparts  A.  G.  and 
I.  on  each  application  for  issuance  of  a 
license  for  construction  and  operation  of 
a  uranium  enrichment  facility.  The 
Commission  will  publish  public  notice  of 
the  hearing  in  the  Federal  Register  at 
least  30  days  before  the  hearing. 

27.  Section  70.25  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

1 70.25    Financial  assurancs  and 
recordkeeping  for  decommissioning. 

(a)  Each  applicant  for  a  specific 
license  of  the  types  enumerated  in 
paragraphs  (a)  (1)  and  (2)  of  this  section 
shall  submit  a  decommissioning  funding 
plan  as  described  in  paragraph  (el  of 
this  section. 

(1)  A  specific  license  for  a  uranium 
enrichment  facility; 

(2)  A  specific  license  authorizing  the 
possession  and  use  of  unsealed  special 
nuclear  material  in  quantities  exceeding 
10*  times  the  applicable  quantities  set 
forth  in  appendix  C  to  5§  20.1-20.601  of 

10  CFR  part  20.  A  decommissioning 
funding  plan  must  also  be  submitted 
when  a  combination  of  isotopes  is 
involved  if  R  divided  by  10*  is  greater 
than  1  (unity  rule),  where  R  is  the  sum  of 
the  ratios  of  the  quantity  of  each  isotope 
to  the  applicable  value  in  appendix  C  to 
SS  20.1-20.601  of  10  CFR  part  20. 
***** 

28.  Section  70.31  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

9  70.3 1    Issuance  of  licenses. 
***** 

(e)  No  license  to  construct  and 
operate  a  uranium  enrichment  facility 
shall  be  issued  until  a  hearing  pursuant 
to  10  CFR  part  2,  subparts  G  and  I.  is 
completed  and  a  decision  issued  on  the 
application. 

29.  Section  70.32  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

970.32    Conditions  Of  licenses. 
»        •        •        *        * 

(k)  No  person  shall  commence 
operation  of  a  uranium  enrichment 
facility  until  the  Commission  verifies 
through  inspection  that  the  facility  has 
been  constructed  in  accordance  with  the 
requirements  of  the  license.  The 
Commission  shall  publish  notice  of  the 
inspection  results  in  the  Federal 
Register. 

30.  Section  70.59  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 
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S  70.59    EffliMnt  monKortng  reporting 
r«qu<r«m«nU. 

(a)  Each  licensee  authorized  to 
possess  and  use  special  nuclear  material 
for  processing  and  fuel  fabrication, 
scrap  recovery,  conversion  of  uranium 
hexafluoride,  or  in  a  uranium 
enrichment  facility  shall: 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

31.  The  authority  citation  for  part  75  is 
revised  to  read  as  follows: 

Authority:  Sees.  53,  63. 103. 104, 122. 161,  68 
Stat.  930.  932,  937.  939,  948.  as  amended  (42 
U.S.C.  2073,  2093.  2133.  2134.  2152,  2201);  sec 
201.  88  Stat.  1242.  as  amended  (42  U.S.C. 
5841):  sec.  5,  Pub.  L  101-575. 104  Stat.  2835 
(42  U.S.C.  2243). 

Section  75.4  also  issued  under  sees.  135, 
141.  Pub.  L  97-425,  96  Stat  2232.  2241  (42 
U.S.C.  10155. 10181). 

For  the  purposes  of  section  223. 68  Stat.  958, 
as  amended  (42  U.S.C.  2273):  the  provisions  of 
this  part  are  issued  under  sec.  161o,  88  Stat. 
950,  as  amended  (42  U.S.C.  2201(o)). 


32.  In  S  75,4,  paragraph  (k)(6]  is  added 
to  read  as  follows: 

§7M    DMnlttons. 


(k)  •  •  • 

(6)  Any  facility  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  except 
laboratory  scale  facilities  designed  or 
used  for  experimental  or  analytical 
purposes  only;  or  any  equipment  or 
device,  or  important  component  part 
especially  designed  for  such  equipment 
or  device,  capable  of  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235. 


PART  1 10— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

33.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Authority:  Sees.  51,  53.  54,  57,  63,  64,  85.  81, 
82,  103. 104. 109,  111.  128, 127, 128, 129. 161. 
181, 182. 183, 187, 189,  69  Stat.  929.  93a  931, 
932.  933,  936,  937,  948,  953,  954.  955.  956.  as 
amended  (42  U.S.C.  2071,  2073,  2074.  2077. 
2092-2095,  2111.  2112.  2133,  2134,  2139,  2139a, 
2141.  2154-2158,  2201.  2231-2233,  2237,  2239): 
sec.  201,  88  Stat.  1242.  as  amended  (42  U.S.C. 
5841);  sec.  5,  Pub.  L  101-575, 104  StaL  2835 
(42  U.S.C.  2243). 

Section  110.1(b)(2)  also  issued  under  Pub.  L 
96-92.  93  Stat.  710  (22  U.S.C.  2403).  Section 
110.11  also  issued  under  sec.  122,  68  Stat.  939 


(42  U.S.C.  2152)  and  sees.  54c  and  57d.,  88 
Stat.  473,  475  (42  U.S.C.  2074).  Section  110.27 
also  issued  under  sec.  309(a).  Pub.  L  99-440. 
Section  110.50(b)(3)  also  issued  under  sec. 
123,  92  Stat.  142  (42  U.S.C.  2153).  Section 
110.51  also  issued  under  sec.  184, 68  Stat.  954, 
as  amended  (42  U.S.C  2234).  Section  110.52 
also  issued  under  sec.  186, 86  Stat.  955  (42 
U.S.C  2236).  Sections  110.80-110.113  alto 
issued  under  5  U.S.C.  552.  554.  Sections 
110.30-110.35  also  issued  under  5  U.S.C.  553. 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  SS  110.20-1 10.2a 
110.50,  and  110.120-110.129  also  issued  under 
sees.  161b  and  t,  68  Stat.  948,  949,  as  amended 
(42  U.S.C  2201(b)  and  (i));  and  ii  110.7a  and 
110.53  also  isnied  under  sec  161o.  68  Stat. 
950,  as  amended  (42  U.S.C.  2201(o)). 


34.  In  S  110.2,  the  term  "Uranium 
enrichment  facility"  is  added  to  read  as 
follows: 

9110.2    Deflnmons. 

•  *        •        •        • 

Uranium  enrichment  facility  means: 

(1)  Any  facility  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  except 
laboratory  scale  facilities  designed  or 
used  for  experimental  or  analytical 
purposes  only;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235.  , 

*  *        •        •        • 

35.  Section  110.9  is  adkended  by 
adding  paragraph  (f)  to  read  as  follows: 

S  1 10.9    List  of  nuclear  equtpniwrt  and 
material  under  NRC  import  Icenslng 
•uttiority. 

«        •        •        •        * 

(f)  Uranium  enrichment  facilities. 

PART  140— FINANCIAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
AGREEMENTS 

36.  The  authority  citation  for  part  140 
is  revised  to  read  as  follows: 

Authority:  Sees.  161, 17a  68  Stat.  948,  71 
Stat.  576,  as  amended  (42  U.S.C.  2201,  2210); 
sees.  201,  as  amended,  202,  88  Stat  1242,  as 
amended,  1244  (42  U.S.C  5841,  5842). 

Section  140.13b  is  issued  under  Section 
193(d)  104  Stat.  2835  (42  U.S.C  2243). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  If  140.11(a), 
140.12(a),  140.13,  and  140.13a  are  issued  under 
sec.  161b,  88  Stat  948,  as  amended  (42  U.S.C 
2201(b)):  and  S  140.6  is  issued  under  sec.  leio. 
68  Stat.  950,  as  amended  (42  US.C  2201(o)). 
***** 

37.  Section  140.1  is  revised  to  read  as 
follows: 


$140.1    Purpose. 

The  regulations  in  this  part  are  issued 
to  provide  appropriate  procedures  and 
requirements  for  determining: 

(a)  The  Hnancial  protection  required 
of  licensees  and  for  the  indemniHcation 
and  hmitation  of  liabiUty  of  certain 
licensees  and  other  persons  pursuant  to 
section  170  of  the  Atomic  Energy  Act  of 
1954  (68  Stat  919),  as  amended;  and 

(b)  The  Hnancial  protection  required 
of  uranium  enrichment  facility  licensees 
pursuant  to  section  193  of  the  Atomic 
Energy  Act  of  1954  (88  Stat  919),  as 
amended. 

38.  Section  140.2  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

S  140.2   Scope. 
(a)  The  regulations  in  this  part  apply 

(4)  To  each  person  licensed  pursuant 
to  parts  40  and  70  of  this  chapter  to 
construct  and  operate  a  uranium 
enrichment  facility. 

39.  Section  140.3  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 

follows: 


S140J 

As  used  in  this  part 

(m)  Uranium  enrichment  facility 
means: 

(1)  Any  facility  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  except 
laboratory  scale  facihties  designed  or 
used  for  experimental  or  analytical 
purposes  only;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235. 

40.  In  S  140.9a,  paragraph  (b)  is 
revised  to  read  as  follows: 

140.9a    Information  collection 
requirements:  0MB  spprovaL 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  SS  140.6, 140.7, 140.13b, 
140.15, 140.17, 140.20, 140.21  and  140.22. 
(49  PR  19629.  May  9. 1984). 

41.  A  new  S  140.13b  is  added  to  read 
as  follows: 

§  140.13b    Amount  of  financial  protection 
required  for  uranium  enridNnent  fadnties. 

Each  holder  of  a  license  issued  under 
parts  40  or  70  of  this  chapter  for  a 
uranium  enrichment  facility  that 
involves  the  use  of  source  material  or 
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special  nuclear  mattrial  is  required  to 
have  and  maintain  financial  protection 
in  the  form  of  iiabili|y  insurance.  Such 
liability  insurance  ntust  be  the  type  and 
in  the  amounts  the  (tommission 
considers  appropriaje  to  cover  liability 
claims  arising  out  of  any  occurrence 
within  the  United  Ststes  that  causes, 
within  or  outside  thf  United  States, 
bodily  injury,  sickness,  disease,  death, 
loss  of  or  damage  to  property,  or  loss  of 
use  of  property  arisi  ig  out  of  or  resulting 
from  the  radioactive ,  toxic,  explosive,  or 
other  hazardous  pro  jerties  of  chemical 
compounds  containi  ig  source  material 
or  special  nuclear  m  aterial.  Proof  of 
fmancial  protection  must  be  filed  with 
the  Commission  as  i  equired  by  S  140.15 
before  issuance  of  a  license  for  a 
uranium  enrichment  facility  under  parts 
40  and  70  of  this  cha  pter. 


»PT|i 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 


AND  IN  OFFSHORE 
SECTION  274 


42.  The  authority 
is  revised  to  read  as 


(itation  for  part  150 
follows: 


WATERS  UNDER 


Authority:  Sec.  161.  ( 8  Stat.  948.  as 
amended,  sec.  274.  73  { !at.  688  {42  U.S.C 
2201.  2021):  sec.  201.  86  Stat.  1242,  as 
amended  (42  U.S.C.  58*  1):  sea  5,  Pub.  L 101- 
575. 104  Stat.  2835  (42  I  f.S.C.  2243). 

Sections  150.3. 150.1! ,  150.15a.  150.31. 
150.32  also  issued  und<  r  sees.  116(2],  81,  68 
Stat.  923.  935.  as  amem  led.  sees.  83.  84,  92 
Stat.  3033,  3039  (42  US C.  2014e(2),  2111,  2113, 
2114).  Section  150.14  a!  lo  issued  under  sec. 
53.  68  Stat.  930,  as  amehded  (42  U.S.C.  2073). 
Section  150.15  also  issiied  under  sees.  135. 
141.  Pub.  L  97-425,  96  $tat.  2232,  2241  (42 
U.S.C.  10155. 10161).  Section  150.17a  also 
issued  under  sec.  122.  08  Stat.  939  (42  U.S.C 
2152).  Section  150.30  also  issued  under  sec. 
234.  83  Stat.  444  (42  U.^C.  2282). 

For  the  purposes  of  ape.  223,  68  Stat.  958.  as 
amended  (42  U.S.C  2273);  S9  150.20(b){2)-{4) 
and  150.21  are  issued  ifider  sec.  161b.  68  Stat 
948.  as  amended  (42  U.b.C.  2201(b));  §  150.14 
is  issued  under  sec  16ii.  68  Stat.  949.  as 
amended  (42  U.S.C.  22dl(i]);  and  SS  1S0.1&- 
150.19  and  150.20(b)(1)  bre  issued  under  sec. 
leio.  68  Stat.  950.  as  aitiended  (42  U.S.C 
2201(0)). 


43.  In  S  150.3,  paragraph 
and  paragraph  (m)  ii 
follows: 

9150J    Definitions. 


(h)  is  revised 
added  to  read  af 


(h)  Production  fac  Uity  means: 

(1)  Any  equipmen  or  device 
determined  by  rule  c  f  the  Commission  to 
be  capable  of  the  production  of  special 
nuclear  material  in  such  quantity  as  to 
be  of  significance  to  the  common 


defense  and  security,  or  in  such  manner 
as  to  a^ect  the  health  and  safety  of  the 
public,  including  a  uranium  enrichment 
facility;  or 

(2)  Any  important  component  part 
especially  designed  for  such  equipment 
or  device  as  determined  by  the 
Commission. 
*        *        «        •        * 

(m)  Uranium  enrichment  facility 
means: 

(1)  Any  facility  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  except 
laboratory  scale  facilities  designed  or 
used  for  experimental  or  analytical 
purposes  only;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235. 

PART  170— FEES  FOR  FACIUTIES 
AND  MATERIALS  LICENSES  AND 
OTHER  REGULATORY  SERVICES 
UNDER  THE  ATOMIC  ENERGY  ACT  OF 
1954,  AS  AMENDED 

44.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701.  96  Stat.  1051;  sec. 
301,  Pub.  L  92-314,  86  Stat.  222  (42  U.S.C. 
2201W);  sec.  201,  88  Stat.  1242,  as  amended 
(42  U.S.C  5841). 

***** 

45.  In  S  170.3,  paragraph  (2)  of  the 
term  "production  facility"  is  revised  and 
a  new  term  "Uranium  enrichment 
facility"  is  added  to  read  as  follows: 

9170J    Dcfinttiont. 


Production  facility  means: 

(2)  Any  facility  designed  or  used  for 
the  separation  of  the  isotopes  of 
plutonium,  except  laboratory  scale 
facilities  designed  or  used  for 
experimental  or  analytical  purposes 
only;  or 

Uranium  enrichment  facility  means: 

(1)  Any  facility  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  except 
laboratory  scale  facilities  designed  or 
used  for  experimental  or  analytical 
purposes  only;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235. 


{17021    lAmwMtod] 

46.  In  S  170.21,  the  table  "Schedule  of 
Facility  Fees"  is  amended  by  removing 
and  reserving  Category  E,  Uranium 
Enrichment  Plant. 

47.  In  S  170.31,  the  table  "Schedule  of 
Materials  Fees"  is  revised  by  adding  IE 
to  read  as  follows: 

S  170.31    SctMdul*  of  feM  for  material* 
licenses  and  other  regulatory  services, 
including  inspections  and  import  and 
export  licenses. 


Schedule  of  Materials  Fees 

[See  footnotes  at  the  end  of  tat>le] 

Category  of  materials  licenses  and  p..  i  j 

type  of  fees  '  '"'* 


1.  Special  nucfear  material: 

•  •  •  •  • 

E.  Licenses  for  construction  and  operation  of  a 
uranium  enrict>ment  facility. 

Application $125,000 

Ucisnae,  Renewal,  Amerxlment....  Full  Cost 

Inspection: 

Routine Full  Cost 

Norwoutine Full  Cost 


'  Type  of  /!9e»— Separate  charges  as  shown  in  the 
schedule  wilt  t>e  assessed  for  preappiication  consul- 
tations and  reviews,  applications  lor  new  licenses 
ar>d  approvals,  issuance  of  new  licenses  and  ap- 
provals, amendments  and  renewals  to  existing  li- 
censes arxj  approvals,  safety  evaluations  of  sealed 
sources  and  devices,  and  inspectiorfs.  The  following 
guidelines  apply  to  these  charges: 

(a)  Application  /^e$— Applications  for  new  materi- 
als licenses  and  approvals;  applications  to  retnstate 
expired  licenses  and  approvals  except  tfiose  sut  ,ect 
to  fees  assessed  at  full  cost;  and  applicants  filed  t)y 
Agreemertt  State  bcemees  to  register  under  general 
license  provisions  of  10  CFR  15020,  must  t>e  ac- 
companied t>y  tfie  prescribed  application  fee  for 
each  category,  except  that  (1)  Applications  for  li- 
censes covering  more  ttian  one  fee  category  of 
special  nuclear  matenal  or  source  material  must  be 
accompanied  t>y  the  prescnt>ed  application  fee  for 
the  highest  fee  category;  and  (2)  applications  for 
licenses  under  the  Category  IE  must  tM  accompa- 
nied t>y  an  application  fee  of  $125,000. 

(b)  License/appfoval/rwiew  A»e»— Fees  for  appli- 
cations for  new  hceraes  ar>d  approvals  and  for 
preappiication  consuttationa  and  reviews  sutiject  to 
full  cost  fees  (fee  Categories  1A.  IB.  IE,  2A,  4A, 
5B,  10A,  11.  12,  13A,and  14)  are  due  upon  notifica- 
tion by  tt>e  Commission  in  accordance  with  { 170.12 
(b),  (e),  and  (f). 

(c)  Renewal/roapproy^  Am»— Applications  for  re- 
newal of  licenses  and  approvals  must  be  accompa- 
nied by  the  prescribed  renewal  fee  for  each  catego- 
ry, except  tfiat  fees  for  applicatiorts  for  renewal  of 
licenses  and  approvals  subject  to  full  cost  fees  (fee 
Categories  lA,  IB,  2A.  4A,  58,  10A.  11.  12,  13A, 
and  14)  are  due  upon  notification  t>y  ttta  Commission 
in  accordance  with  }  170.12(d). 

(d)  Amerx^nent  f<M»Hl)  Applicatxxn  for  amerxt- 
ments  to  licenses  and  approvals,  except  those  sub- 
ject to  fees  assessed  at  full  cost,  must  be  accompa- 
nied k>y  the  pre8crit>ed  amendment  fee  for  each 
license  affected.  An  applicatxxi  for  an  amendment  to 
a  license  or  approval  dasaified  in  more  ttuui  one  fee 
category  must  be  accompanied  by  the  prescribed 
amendment  fee  for  the  category  affected  by  the 
amendment  unless  tf>e  amerxKnent  is  applicable  to 
two  or  more  fee  categories,  in  wf^ich  case  the 
amendment  fee  for  ttie  htgfiest  fee  category  applie*. 
For  those  licenses  and  approvals  suoiect  to  tuN 
costs  (fee  Categories  lA,  iBi  IE,  2A,  4A,  58,  10A, 
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11,  12,  13A.  and  14),  amendment  fees  are  due  upon 
notification  by  the  Commission  In  accordance  with 
{ 170.12(c).  (2)  An  application  for  amar>dment  to  a 
materials  license  or  approval  that  wouid  place  the 
license  or  approval  in  a  higher  fee  category  or  add  a 
new  fee  category  must  be  accompanied  by  tt>e 
prescribed  application  fee  for  ttie  new  category.  (3) 
An  application  for  amendment  to  a  Ncertse  or  ap- 
proval that  would  reduce  ttie  scope  of  a  license's 
program  to  a  lower  tee  category  must  be  accompa- 
nied by  ttie  prescritied  amendment  fee  for  ttie  lower 
fee  category  (4)  Applications  to  terminate  licenses 
auttionzing  small  matenats  programs,  when  no  dis- 
mantling or  decontamination  procedures  are  re- 
quired, are  not  subject  to  fees. 

(e)  Inspection  /!»«»— Separate  charges  will  be  as- 
sessed for  each  routine  and  nonroutine  inspection 
per'ormed,  including  inspections  cor>ducted  by  the 
NRC  of  Agreement  State  Licensees  who  conduct 
activities  in  non-Agreement  States  ur>der  tfie  reci- 
procity provisions  of  10  CFR  150.20.  Inspections 
resulting  from  investigations  conducted  by  the  Office 
of  Investigations  and  rxxiroutine  inspections  that 
result  from  third-party  allegationa  are  not  subiect  to 
fees.  If  a  licensee  holds  nx>re  than  one  materials 
license  at  a  single  location,  a  fee  eaual  to  the 
highest  fee  category  covered  by  tfie  licenses  will  be 
assessed  If  tfw  inspections  are  conducted  at  tfie 
same  time,  unless  trie  inspection  fees  are  based  on 
ttie  full  cost  to  conduct  the  inspection.  The  fees 
assessed  at  full  cost  will  be  determined  based  on 
ttie  professional  staff  time  required  to  conduct  tlie 
inspection  multiplied  by  tfie  rate  establisfied  under 

9  170.20  to  wfiich  any  applicable  contractual  support 
services  costs  incuned  will  be  added.  Licenses  cov- 
ering more  than  one  category  will  be  charged  a  fee 
equal  to  the  highest  fee  category  covered  by  the 
license.  Inspection  fees  are  due  upon  notification  by 
the  Commission  in  accordance  with  {  170.12(g).  See 
Footnote  5  for  ottier  inspection  notes. 

*  Fees  will  not  be  charged  for  orders  Issued  by 
the  Commission  pursuant  to  10  CFR  2.204  nor  for 
amendments  resulhng  specifically  from  such  Com- 
mission orders.  However,  fees  will  be  ctiarged  for 
approvals  issued  pursuant  to  a  specific  exemption 
provision  of  ttie  Commission  s  regulation  under  title 

10  of  the  Code  of  Federal  Regulations  (e.g., 
55  30-11.  40.14,  70.14,  73.5,  and  any  other  aectiona 
now  or  hereafter  in  effect)  regardless  of  wtietfier  ttie 
approval  Is  in  the  form  of  a  license  amerxlment 
letter  of  approval,  safety  evaluation  report,  or  ottiar 
form.  In  addition  to  the  fee  shown,  an  applicant  may 
be  assessed  an  additional  fee  tor  sealed  source  and 
device  evaluations  as  shown  In  Category  9A  through 
90. 

*  Full  cost  lees  will  be  determined  based  on  ttie 
professional  staff  time  and  appropriate  contractual 
support  services  expended.  For  those  applications 
currently  on  file  and  for  which  fees  are  determined 
based  on  the  full  cost  expended  for  the  review,  tfie 
professional  staff  hours  expended  for  ttie  review  of 
the  application  up  to  the  effective  date  of  this  aile 
will  tie  oetermined  at  the  professional  rates  estate 
l.shed  for  the  June  20,  1984,  January  30,  1989,  and 
July  2,  1990,  rules,  as  appropnate.  For  those  appli- 
cations currently  on  file  for  which  review  costs  tiave 
reached  an  applicable  fee  ceiling  estatilished  by  the 
June  20,  1984,  and  July  2,  1990  oiles,  but  are  still 
pending  completion  of  the  review,  the  cost  incurred 
after  any  applicable  ceiling  was  reached  through 
January  29.  1989,  will  not  be  billed  to  the  applicant. 
Any  professional  staff-hours  expended  atxrve  those 
ceilings  on  or  after  January  30,  1989,  will  be  as- 
sessed at  the  applicable  rates  established  by 
5170.20,  as  appropnate,  except  for  topical  reports 
whose  costs  exceed  $50,000.  Costs  which  exceed 
S50,000  for  each  topical  report  amendment,  revision 
or  supplement  to  a  topical  report  completed  or  under 
review  from  January  30,  1989,  to  the  effective  date 
of  this  rule  will  not  be  billed  to  ttie  applicanL  Any 
professional  hours  expended  on  or  after  ttie  effec- 
tive date  of  this  njle  will  be  assessed  at  tfie  rate 
established  in  5170.20.  In  no  event  will  the  total 
review  costs  be  less  than  twice  ttie  hourly  rate 
shown  in  }  1 70.20. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
(PR  Doc.  91-22072  Filed  9-13-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart75 

[Airspace  Docket  Na  91-AWP-4] 

Proposed  Alteration  of  Jet  Route  J-92 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  1-92  located 
between  Yakima,  WA,  and  Mustang, 
NV.  The  establishment  of  this  route  is 
necessary  to  improve  the  flow  of  traffic 
in  the  Reno.  NV,  terminal  area  and 
provide  an  alternate  route  for 
northbound  departures.  Aircraft 
departing  northbound  and  overflying 
this  area  are  often  issued  this  route  by 
controllers  to  insure  separation  from 
traffic  using  Jet  Route  J-5.  The 
adjustment  of  this  route  is  designed  to 
establish  optimum  use  of  the  airspace  in 
this  region  and  reduce  controller 
workload. 

dates:  Comments  must  be  received  on 
or  before  November  1, 1991. 

addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AWP-500,  Docket  No. 
91-AWP-4.  Federal  Aviation 
Administration.  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Coimsel,  room 
916,  800  Independence  Avenue,  SW., 
Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alton  D.  Scott,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procediu^s  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9252. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Coitiments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AWP-4."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenfer. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
A^ation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue.  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Com.munications  must  identify  the 
notice  number  of  this  NPRM.  Persons      ft. 
interested  in  being  placed  on  a  mailing  ' 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  75.100  of  part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  75)  to  alter  the  description  of  Jet 
Route  J-02  located  between  Yakima. 
WA.  and  Mustang,  NV.  The 
establishment  of  this  route  is  necessary 
to  improve  the  flow  of  traffic  in  the 
Reno,  NV,  terminal  area  and  provide  an 
alternate  route  for  northboiuid 
departures.  Aircraft  departing 
northbound  and  overflying  this  area  are 
often  issued  this  route  by  controllers  to 
insure  separation  from  traffic  using  Jet 
Route  J-5.  This  action  would  improve 
existing  routes  within  this  region  while 
providing  additional  routes  to 
accommodate  increasing  air  traffic.  This 
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proposal  would  reduce  pilot/controller 
communicatioos.  Section  7S.100  of  part 
75  of  the  Federal  A^iatUm  Regulations 
was  republished  inlHandbook  7400.6G 
dated  September  4. 1990. 

The  FAA  has  determined  thai  this 
proposed  regulatiot  only  involves  an 
estabUsked  body  ot  technical 
regulations  for  whith  frequent  and 
routine  amendmentt  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — [1]  is  no|  a  "major  rule" 
under  Executive  Chjder  12291;  (2)  is  not  a 
"significant  rule"  utider  DOT  Regulatory 
Policies  and  Procednres  (44  PR  11034; 
February  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  atiticipated  impact  is 
so  minimal.  Since  tliis  is  a  routine  matter 
that  will  only  affecl  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  nle.  when 
promulgated,  will  npt  have  a  significant 
economic  impact  om  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  M  CFR  Part  75 

Aviation  safety,  jpt  routes. 

The  Proposed  Amei  idment 

cordingly.  pun  uant  to  the  authority 
me.  tbf  Federal  Aviation 
^oses  to  amend  part 
Atistion  Regulations 
5)  as  [ollows: 


75— ESTABWSHMENT 


PART 
ROUTES  AND 


OF  JET 
AREIA  HIGH  ROUTES 


ail 


1.  The  authority 
continues  to  read 

Authority:  4fl  U.S.C 
ISIO:  Executive  OrdeijlOB54: 
[Revised  Pub.  L  97-4^, 
CFR  11.69. 


c  itation  for  part  75 
follows: 


§75.100    [Amended 

2.  Section  75.100  js  amended  as 
follows: 

1-92    lAoMnded] 

By  renfHW'ing  the  wei'ds  'Trom  Mustang. 


App.  U48(a].  1354(a). 
49  U.S.C.  106(g) 
January  12, 1983):  14 


"  and  eutwtituting  the 
WA:  via  Redmond. 


NV  via  Coaldale.  NV 

words  "From  Yakima, 

OR:  Unnalh  FaUs.  Oft:  Mustang.  NV: 

Coaldale,  NW." 


Issued  in  W'aahingt^  DC.  on  September  ft, 
1991. 

WiHiaasCItovis. 

Acting  Manager.  AJrgjtace-Rulee  and 
Aeronautical Informcf  ion  Division. 

|FR  Doc.  91-22147  Filid  9-13-91;  8:45  amj 
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SECURITIES  AND  EXCtMNQE     ■ 
COMMISSION 

17  CFR  Part  240 

[ReteaM  No.  34-29663;  File  No.  S7-27-91] 

RIN  3235-AE19 

Acceptance  of  Signature  Guarantee* 
From  Eligible  Guarantor  Inattotions 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMAAy:  The  Securities  and  Exchange 
Ck)mmission  is  publishing  for  comment  a 
new  rule  imder  the  Securities  Exchange 
Act  of  1934  ("Act"]  designed  to:  Provide 
for  the  protection  of  investors:  facilitate 
the  equitable  treatment  of  financial 
institutions  which  guarantee  signatures 
of  endorsers  of  securities:  increase  the 
efficiency  of  the  security  transfer 
process;  and,  reduce  the  risk  associated 
with  a  signature  guarantor's  inability  to 
meet  its  obligations.  The  proposed  rule 
would:  (1)  Prohibit  inequitable  treatment 
of  eligible  guarantor  institutions:  and  (2) 
require  transfer  agents  to  establish 
written  standards  for  the  acceptance  of 
signature  guarantees.  The  proposed  rule 
would  implement  section  17A(d){5)  of 
the  Act.  as  amended  by  section  206  of 
the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990 
("Enforcement  Act"].  Section  206  of  the 
Enforcement  Act  clarifies  the 
Commission's  rulemaking  authority  to 
implement  rules  to  facilitate  the 
equitable  treatment  of  financial 
institutions  which  issue  signature 
guarantees. 

DATES:  Comments  must  be  received  on 
or  before  October  31, 1991. 
ADDRESSES:  People  wishing  to  submit 
written  views,  <lata  and  comments 
should  file  three  copies  with  lonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Mail  Stop  6-9,  Washington.  DC 
20549,  Comntent  letters  should  refer  to 
File  No.  S7-27-91  and  will  be  available 
for  pubhc  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  St..  NW..  Washmgton.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT 
Anthony  Bosch,  Attorney,  Branch  of 
Transfer  Agent  Regulation,  at  202/272- 
2775,  Division  cff  Market  Regulation, 
Securities  and  Exchange  Comoussion, 
Washington,  DC  20549. 
SUPRLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  is  proposing  for 
comment  new  rule  17Ad-15  (17  CFR 
240.17 Ad-15)  under  the  Securities 


Exchange  Act  of  t9M  ("Act "}  that,  if 
adopted,  would  amend  title  17  of 
chapter  II,  part  240  of  the  Code  of 
Federal  Regulations.  The  rule  as 
proposed  would  require,  among  other 
things,  that  registered  transfer  agents 
treat  all  financial  institutions  in  the 
acceptaaoe  of  signatnie  guarantees  on 
an  equitable  basis.  The  proposed  rule,  if 
adopted.  «Mould  implement  section 
17A(d)(5)  of  the  Act.  as  amended  by 
section  206  of  the  Securities 
Enforcement  Remedies  and  Peiuiy  Stork 
Reform  Act  of  1990  f'Enforcemenl 
Act").» 

LNaadfartfaeBola 

A.  Implement  Statutory  Directive 

Section  17A(d)(5)  of  the  Act.  as 
amended  by  section  206  of  the 
Enforcement  Act.  provides  the 
Commission  rulemaking  authority  to 
implement  rules  to  facilitate  the 
equitable  treatment  by  transfer  agents  of 
financial  institutions  that  issue  signattue 
guarantees.  Section  17A(d)(5)  of  the  Act 
states  that  a  registered  transfer  agent 
may  not,  directly  or  indirectly,  engage  in 
any  activity  in  coraiection  with  the 
guarantee  of  a  signature  of  an  endorser 
of  a  security,  including  the  acceptance 
or  rejection  of  such  guarantee,  in 
contravention  of  sudi  rules  and 
regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in 
the  public  interest,  or  for  the  protection 
of  investors,  to  facilitate  the  equitable 
treatment  of  financial  institutions  which 
issue  such  guarantees. 

The  Enforcement  Act's  amendments 
provide  the  Commission  with  explicit 
authority  to  ensure  equitable  treatment 
among  signature  guarantors.  In  enacting 
the  Enforcement  Act,  Congress  expected 
the  Commission  to  adopt  rules 
prohibiting,  among  other  things, 
disparate  treatment  of  various  financial 
institutions  in  the  acceptance  of 
signature  guarantees.  This  practice 
imposes  unnecessary  burdens  on 
investors  and  persons  facilitating 
transactions  by  and  on  behalf  of 
investors,*  Proposed  Rule  17Ad-15 
would  implement  that  directive  by 
facilitating  the  equitable  treatment  of 
financial  institutioas  which  issue 
signature  guarantees. 

B.  Facilitate  the  Equitable  Treatment  oj 
Guarantors 

Signature  guarantees  are  essential  (o 
the  transfer  of  registered-form  securities. 
In  order  to  effect  a  transfer  of  owaerskip 


■  IS  U.S.C.  7Bq-0(d)(5)  as  amaoded  by  Public  Law 
101-429.  206,  104  Stat  Ml  (ISSO). 

■  13S  ConB.«M.  SMa(0^lty«d.  Scptemlier  27. 
1990)  (slalemeni  of  Sen.  Can). 
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of  the  registered-form  security,  the 
security  certificate  must  be  endorsed  by 
the  registered  owner.'  Because  it  is  not 
possible  for  an  issuer,  or  its  transfer 
agent,*  to  kn^w  all  registered  securities 
owners,  the  issuer  or  its  transfer  agent 
must  rely  on  the  guarantee  of  a  Hnancial 
intermediary  that  the  endorsement  on 
the  certificate  is  genuine  and  effective.* 
The  transfer  agent  also  must  determine 
whether  the  signature  guarantor  has  the 
financial  capacity  to  satisfy  future 
claims  in  the  event  of  a  wrongful 
transfer  of  the  security. 

A  signature  guarantee  transfers  to  the 
guarantor  from  the  issuer  or  its  transfer 
agent  the  risk  of,  and  liability  for,  forged 
endorsements  or  unauthorized  transfers. 
Because  acceptance  of  a  signature 
guarantee  involves  a  determination  that 
the  guarantor  has  sufficient  financial 
strength  to  satisfy  any  future  claims  in 
the  event  of  a  wrongful  transfer  of  the 
security,  state  law  permits  issuers  and 
transfer  agents  to  require  signature 
guarantees  for  each  endorsement  by 
persons  "reasonably  believed  *  *  *  to 
be  responsible."  '  State  law  further 
permits  issuers  and  transfer  agents  to 
adopt  financial  responsibility  standards 
for  guarantors,  if  those  standards  are 
not  "manifestly  unreasonable."^ 

Financial  institutions  guarantee 
signatures  through  use  of  rubber  stamp 
and  manual  authorized  signatures.  They 
must  provide  each  of  an  estimated  2,000 
transfer  agents  with  signature  cards 
containing  a  specimen  signattire  for 
each  individual  authorized  to  e^ect  the 
institution's  signature  guarantee.* 
Guarantors  must  update  the  signature 
cards  on  file  with  transfer  agents 
whenever  there  is  a  change  in  the 
personnel  authorized  to  effect  signature 
guarantees.*  Guarantors  also  must 


*  Transfer  of  a  Mcurity  requirat  delivery  to  a 
purchater.  U.C.C.  S-313.  A  purchaser  may  not 
become  a  bona  fide  purchaser  until  the  certificate  is 
endorsed.  U.C.C.  8-307.  An  issuer  must  transfer  a 
registered  security  when  it  is  endorsed  by  the 
registered  owner.  U.CC.  S-401. 

*  A  transfer  agent  has  the  same  obligation  to  the 
holder  of  the  security  and  has  the  same  rights  and 
privileges  as  the  issuer  with  regard  to  the  transfer 
agent  functions  it  perform.  U.C.C.  S-40e(1). 

*  In  general,  a  signatura  guarantor  warrants  at  the 
time  of  signing  that:  (l)  The  signature  was  genuine: 
(2)  the  signer  was  an  appropriate  person  to  endorse 
the  security  or  originate  the  instruction;  and  (3)  the 
signer  had  legal  capacity  to  sign.  U.CC.  8-31Z 

*  U.CC.  8-W2. 
'W. 

*  A  large  financial  institution  with  many  branches 
would  have  to  provide  the  transfer  agent  with  a 
signature  card  with  an  authorized  signature  for  each 
branch  location.  One  large  retail  broker-dealer,  for 
example,  flies  between  6.000-iaooo  signatura  cards 
with  transfer  agents. 

*  Multi-branch  signature  guarantor  broker-dealers 
or  banks  may  spend  as  much  as  S35.000  to  S40.000 
annually  to  update  signature  card  fliings  with 


maintain  strict  internal  controls  to 
assure  that  only  authorized  personnel 
effect  signature  guarantees,  and  that 
those  individuals  understand  the  extent 
of  the  institution's  liability  for  a 
signature  guarantee.  Transfer  agents 
must  maintain  files  of  tens  of  thousands 
of  specimen  signature  cards,  which  must 
be  readily  accessible  so  that  their 
employees  can  compare  the  specimen 
signature  on  the  card  with  the  signature 
guarantee  on  the  securities  certiHcate. 
Whenever  new  signature  cards  are 
received  by  the  transfer  agent,  they  must 
be  sorted  and  flled  appropriately  to 
ensure  that  transfers  of  securities  are 
based  only  on  the  signatiire  of  currently 
authorized  personnel  of  the  guarantor. '<> 
Moreover,  transfer  agents  must  maintain 
financial  information  on  signatiu«/~ 
guarantors  to  ensure  that  those  ( 
guarantors  meet  the  individual  ti^nsfer 
agent's  financial  responsibility 
standards." 

Transfer  agents  generally  accept  thep 
signature  guarantees  of  commercial 
banks,  trust  companies,  and  broker- 
dealers,  institutions  that  traditionally 
have  offered  signature  guarantee 
services  to  their  customers.**  The 
universe  of  financial  institutions 
authorized  to  provide  signature 
guarantees  for  customers,  however,  has 
expanded  dramatically  in  recent  years. 
As  a  result  of  legislative  reforms  in  the 
Hnancial  services  industry  over  the  past 
several  years,  approximately  2.500 
savings  and  loan  associations  '*  and 
14,000  credit  unions  are  now  authorized 
to  guarantee  signatures  for  securities 
transfer,'*  Consequently,  approximately 


transfer  agent*  and  to  proctsa  certificate*  for 
tranafer. 

">  Failure  to  flie  and  review  updated  signature 
cards  from  guarantors  could  expose  the  transfer 
agent  to  liability  for  wrongful  transfer  of  a  security 
if  the  transfer  agent  relied  on  a  signatura  guarantee 
effected  by  an  individual  no  longer  authorized  by 
the  guarantor  institution.  Also,  failure  to  file 
signature  cards  accurately  could  result  in  transfer 
agent  liability  for  unreasonable  delays  In  tranafer  or 
refusal  to  re^ster  a  transfer,  if  the  transfer  agent 
rejected  the  signature  guarantee. 

' '  Because  of  the  large  number  of  guaranton. 
many  transfer  agents  are  unable  to  monitor  closely 
the  financial  condition  of  signature  guarantor*  to 
discover  whether  reliance  on  the  institution'* 
guarantee  continue*  to  be  piwimL 

"See  U.S.  League  of  Saving*  Associations.  SEC 
No-Action  Letter,  [1062-1963  Transf.  Binder)  Fed. 
Sea  L  Rep.  (CCH)  f  77.412  at  7B.S00  (April  2S,  1963) 
( "U.S.  League  Latter "). 

'•  12  use  lM44n).  See  alio  Opinion  of  the 
General  Counsel.  Federal  Home  Loan  Bank  Board 
(1968-1969  Transferl  Binder]  Fed  Banking  L.  Rep. 
(CCH)  1  82.007  (August  11, 1961). 

■*  Federal  credit  unions,  seeking  to  expand  their 
customer  services,  are  permitted  to  provide 
signature  guarantees  so  long  as  the  guarantees  are 
limited  to  the  signatures  of  existing  credit  union 
customers  and  are  provided  at  no  cost.  See  letter 
from  Robert  M.  Fenner,  General  Counsel.  National 
Credit  Union  Administration,  to  Congressman 
Charles  Wilson,  dated  December  15, 1966. 


35,000  financial  institutions  are  currently 
authorized  to  provide  signature 
guarantee  services. 

Although  many  of  these  institutions 
are  authorized  to  offer  signature 
guarantee  services  to  their  customers, 
they  are  precluded,  as  a  practical 
matter,  from  doing  so  because  transfer 
agents  accept  their  signature  guarantees 
only  on  an  exception  basis.  Transfer 
agents  attribute  their  reluctance  to 
accept  these  signature  guarantees  to  the 
burden  of  assessing  financial 
responsibility  of,  and  monitoring 
authorized  signatures  from,  this 
expanded  universe  of  potential 
si^ature  guarantors  and  the  increased 
risk  posed  by  increasing  the  group  of 
acceptable  guarantors. '  *  Moreover, 
transfer  agents  have  expressed  the  view 
that  the  risks  incurred  in  accepting 
signature  guarantees  from  unknown 
financial  institutions  outweigh  by  far 
any  inconvenience  savings  and  loan 
associations  and  credit  unions 
experience  in  obtaining  signature 
guarantees  from  guarantors  that  are 
acceptable  to  transfer  agents.*' 
Although  the  Commission  has  advised 
transfer  agents  of  its  belief  that 
applicable  state  law  requires  agents  to 
make  an  independent  determination  on 
the  financial  responsibility  and  integrity 
of  a  signature  guarantor,  and  that 
relying  solely  on  the  type  of  institution 
[i.e.,  "commercial  bank"  or  "savings  and 
loan  association")  in  determining 
whether  to  accept  that  institution's 
signature  guarantee  would  appear  to  be 
inconsistent  with  state  law,'^  many 
transfer  agents  continue  to  reject 
signature  guarantees  from  savings  and 
loan  as80ciations. 

C  Improve  the  Signature  Guarantee 
Process 

Since  the  universe  of  potential 
guarantors  has  expanded  dramatically 
in  recent  years,  it  is  not  possible  for  the 
current  signature  guarantee  system  to 
accommodate  the  increased  number  of 
signature  guarantors.  As  a  consequence, 
many  Bnancial  institutions  are 
precluded  from  providing  signature 
guarantee  services  for  their  customers  or 
must  enlist  the  services  of  another 
financial  intermediary  to  re-guarantee 
their  signature  guarantees. 

At  the  urging  of  Commission  staff,  an 
inter-industry  task  force  ("Task  Force") 
composed  of  representatives  from  the 
American  Bankers  Association  ("ABA"), 


'*S«e  U.S.  League  Letter,  iupro  note  12. 

'•/rf. 

'^  Id.  See  oho  Midwest  Slock  Exchange.  Inc..  SEC 
No-Action  Latter  (1962-63  Transfer  Binder)  Fed.  S«& 
L  Rep.  (CCH)  177.411  at  76.496  (December  6. 1962). 
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the  SacucUies  Industry  Association 
("SIA").  the  SecurUiOB  Traosier 
Association  ("STA")i  the  Natioaal 
AssociatioD  of  Securities  Dealers,  Inc. 
("NASD1.  the  Unite*  States  League  of 
Savings  and  Loan  Institutions  ["U.S. 
League''^,  and  the  Credit  Union  National 
Associalion  PCUN^").  and  assisted  by 
insurance  experts,  was  formed  in  1383  to 
study  the  problems  with  the  current 
signature  guarantee  process.  After 
several  years  of  exptering  different 
approa(^eB.  the  Taal  Force  adopted  the 
Surety /Medallion  cc^cept  and 
developed  the  Guardrrtee  Assurance 
Program  f~GAP").'wiich  would  have 
permitted  nationwide  acceptance  by 
trarwfer  agents  of  th^  signature 
guarantees  of  all  qnjflifjTng  financial 
institations.**  Speciftcally,  the  program 
wras  desired  to  protide:  (A)  Minimum 
qualificstion  standaijds;  (B)  surety  bond 
protection  tn  guarantors  and  transfer 
agents  in  the  event  o|  breach  of 
guarantor  warranties  coupled  with 


guarantor  insolveni 
processing  of  guarai 
of  imprintied  or  sti 
(D)  accommodation 
financial  tnstitutii 


(C)  improved 
Itees  through  the  use 
ped  medalhonsi  and 

'  small  quahfying 
J  that  seek  to 


provide  signature  guBrantees  to  their 
customers  on  a  hmited  basis.  This  Ta^ 
Force,  howevei.  coUkl  not  reach  a 
consensor,  thus  GA!|  was  never 
implemented. 

IL  Sarti—  fay  Sectiot  Discussiea  of 
Proposed  Kule  17Adi-15 

The  Commission  preliminarily 
believes  ftat  proposed  rule  17Ad-15,  if 
adopted,  would  impcove  the  current 
signature  guarantee  process,  which  is 
archaic,  manually  intensive  and  costly 
for  both  signature  giiararrtors  and 
transfer  agents.  Rule  17Ad-15  would'  (1) 
Prohibit  inequitable  treatment  of  eligible 
guarantor  institutionp;  and  (2)  require 
transfer  agents  to  establish  written 
standards  for  the  acceptance  of 
signature  guarantee*. 

Rule  17Ad-tS<a)  ^ould  defme  certain 
terms  used  in  the  mip,  such  ai  "eligible 
guarantor  institutions"  and  "signature 
guarantee."  Rule  17Ad-15(a)  would 
defme  eiigibJe  goaraptor  institutions  that 
wovld  be  protected  vy  the  rule.  Eligible 
guarantor  institutiotis  would  inchide 
banks,  brokers,  deafers,  municipal 
securities  dealers,  cfunicipal  secuiihes 
brokers,  govemmenf  secorities  dealers, 
govemmedt  security  brokers,  insured 
credit  unions,  natisaial  securities 
exduH^es,  Tegtsten^  securities 
associations,  cleariiig  agencies  and 


IMI 


'•  The  SIA.  STA.  NASO  U.S.  League  and  CUNA 
focnal^  «ppfa«ed  tke  G^  pngram  wbch 
err  i  mi|iiiiii  <fae  SurXy /♦iwialfaoD  cmoept  and 
(echiuitagy. 


savings  associatioDS.  The  proposed 
defmitioa  is  intended  to  provide  for  the 
universe  of  fioaacial  tnstitotions  that  are 
authorized  to  provide  signature 
guarantees  for  their  customers.  Tlje 
comanission  invites  comments  regarding 
whether  the  proposed  definition  of 
eligible  .gaarantcff  institutioas  includes 
all  flnaocial  institutions  that  are 
authooixed  to  provide  signature 
guarantees. 

Rule  17Ad-15(a)(3)  would  define  the 
term  "guarantee"  as  a  guarantee  of  the 
signature  of  the  person  endorsing  a 
certificated  security  or  originating  an 
instruction  to  transfer  ownershq)  of  a 
securitjr  or  a  guarantee  of  erasures, 
alterations,  or  similar  changes  material 
to  the  certificate,  endorsements  on  the 
certificate,  or  instructions  concerning 
transfer  of  securities.  The  proposed 
definition  is  intended  to  define 
"guarantee"  broadly  to  provide  for  the 
guarantee  of  endorsement  necessary  to 
effect  a  transfer  of  ownership  in 
registered-lBcm  securities  and  to  ensure 
that  the  endorsement  is  genuine  and 
effective."  The  Commission  invites 
commentators  lo  address  whether  the 
proposed  definition  of  "gucurantee"  is 
sufficient  to  cover  the  various  types  of 
guarantees  currently  used  by  the 
financial  community. 

Role  17Ad-lS(b]  would  implement 
section  17A(d)(5)  of  the  Act  by 
prohibiting  a  registered  transfer  agent 
from  engaging  in  any  activity  in 
connection  with  a  guarantee,  including 
the  acceptance  <x  rejection  of  such 
guarantee,  that  results  in  the  rniouitable 
treatment  of  any  eligible  guaranror 
institution.  Absent  a  regulatory  solotion 
that  provides  a  mechanism  for 
acceptance  of  signature  guarantees  from 
savings  and  loan  associations  and  credit 
unions,  many  transfer  agents  continue  to 
reject  signature  guarantees  from  such 
financial  institutions.^"  Implementation 
of  the  proposed  rule  would  bcilitate  the 
equitable  treatment  of  financial 
institutions  qualified  to  issue  signature 
guarantees. 

Rule  17Ad-15{c)  would  require 
transfer  agents  to  establish  written 
standards  for  the  acceptance  of 
guarantees  of  securities  transfers  from 
eligible  guarantor  institutions.  Transfer 
agents  also  would  be  required  to 
establish  procedures,  induding  written 
guidehiies  where  appropriate,  to  ensure 
that  those  standards  are  used  by  the 
transfer  agent  in  determining  whether  to 
accept  or  reject  guarantees  from  eligible 
guarantor  institutions. 


>  See  UjC£.  S-SI2.  Mupra  uott  5. 

'  See  U.S.  league  Letter.  Bopm  note  12. 


Rule  17Ad-15{c)  also  would  requhe 
transfer  agents  to  adopt  standards  and 
procedures  that  do  not  establish  terms 
and  oenditions  (including  those 
pertainiflg  to  financial  condition)  that  as 
written  or  applied,  treat  different  classes 
of  eligible  guarantor  institutions 
inequitably  nw  result  in  the  rejection  of 
a  guarantee  from  an  eligible  guarantor 
institoti(Hi  solely  because  the  guarantor 
instittrtion  is  of  a  particular  type  of 
institution.  Transfer  agents'  written 
standards  nay  indode  requirements 
relating  to  the  financial  kistitution's 
creditworthiness,  such  as  the  finandal 
institution's  net  worth,  net  capital 
operational  inte^ty  and  credit 
history.** 

The  Commission  is  not  proposing  to 
spedfy  minimum  standards  or 
procedures.  The  Commission  believes 
that  the  proposed  role  is  consistent  with 
section  e-402(2]  of  the  Uniform 
Comraerdal  Code  f  UCC").  Section  *- 
402  defines  "guarantee  of  signature"  as 
"a  guarantee  signed  by  or  on  behalf  of  a 
person  reasonably  believed  by  the 
issuer  to  be  responsible."  F\n1her. 
section  &-402(2)  of  the  U.C.C.  enables 
the  issuer  to  "adopt  standards  with 
respect  to  responsibility  if  they  are  not 
manifestly  anreasonable.**  '*  The 
Commission  invites  commentators  to 
address  whether  the  proposed  approach 
and  substance  are  adequate  to  ensure 
the  eqmtabie  treatment  of  finandal 
guarantoa  eiig&le  to  issue  signature 
guarantees. 

Proposed  rule  17Ad-15(d)  would 
require  transfer  agents  to  make  certain 
determinations  before  rejecting  a 
transfer  request  because  of  the  signature 
guarantor.  Before  a  transfer  agent 
rejects  a  request  for  transfer  because  the 
certificate,  instruction  or  documentation 
accompanying  the  transfer  request 
includes  an  unacceptable  guarantee. 


' '  Transfer  amenta  mag  incur  inoeased  expenae 
in  order  to  aaaeaa  the  creditworlhineaa  of  an 
expanded  universe  of  guarantor  instituliont.  and  the 
commiMion  invites  commentators  to  identify  and 
quantify  that  expense.  One  liicely  cost  component 
will  be  information  about  the  Tinancial  condition  of 
eligible  guarantors.  That  information  appears  to  be 
avaiLable  from  commercial  vendors  such  as 
Sheshunoff  Information  Services  Inc.:  Thomson 
Bankwatch.  Inc.:  Thomson  Financial  Information: 
and  Veribanc.  Inc.  information  concerning  the 
rmancial  condition  of  eligible  guarantors  may  also 
be  available  from  the  guarantor's  regulatory  agency. 
For  example,  bank  Fmancial  reports  are  available 
from  the  Federal  Deposit  Insurance  Corporation: 
siiiiwgs  association  finaTMiial  reports  are  available 
from  the  Office  of  Thrift  Supervision;  and  credit 
union  financial  reports  are  available  from  the 
National  Credit  Union  AdrntntBtration. 

"  ~|W)ith  ragard  to  the  particular  function  tie 
performs,  a  transfer  agent  has  the  same  obfigation 
to  Ae  bolder  or  own«r  eif  a  Jeecurity)  and  has  the 
same  rigbls  and  pnvilegaa  a«  the  isauer  has  m 
regard  to  thoee  functitms."  ^JC^.  aection  ft-40e. 
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rule  17Ad-15(d}  would  requite  tlie 
transfer  a^nt  to  make  a  detenainatioe 
that  the  guarantor,  if  it  is  an  eligible 
guarantor  institution,  does  not  satisfy 
the  transfer  agent's  written  standards  or 
procedures.  Aa  proposed,  the  transfer 
agent  bears  the  burden  of  proof  in 
determining  whether  the  criteria  used  to 
accept  or  reject  signature  guarantees 
satisfies  die  proposed  rule.  The 
Commission  invites  commentatets  to 
address  whether  the  proposed  approadi 
and  substance  impose  on  transfer  agents 
costs  or  burdens  Uiat  are  excessive  in 
relation  to  the  extent  to  whidi 
anticipated  equitable  treatment  wiQ  be 
ensured  for  financial  guarantors. 

The  Commission  believes  tlut 
requiring  transfer  agents  to  esUblisii 
and  fdlow  written  standards  in 
accepting  or  rejecting  signature 
guarantees  will  fadlitate  BMsniftoring 
transfer  agent  compliance  with  the 
proposed  rale.  Fivdwr,  written 
standards  will  ensore  that  triteria  used 
and  the  financial  doouneat  relied  on  to 
determine  whether  to  accept  a 
guarantee  fron  any  particular  financial 
institution  are  not  manifestly 
unreasonable  and  do  not,  as  written  or 
applied,  treat  difierent  classes  of  eligible 
guarantor  iostitutions  iiie(|uitably. 

Rule  17Ad-lS(e)  would  require 
registered  traasfer  agents  to  maintain  a 
copy  of  their  standards  and  procedures 
in  an  easily  accessible  place.*^  Transfer 
agents  also  would  be  required  to 
maintain,  for  a  period  of  three  years 
following  the  date  of  the  rejection,  a 
record  of  all  transfers  rejected,  along 
with  the  reason  for  the  rejection,  who 
the  guarantor  was  and  whether  the 
guarantor  failed  to  meet  the  transfer 
agent's  guarantee  standard.  This  also 
would  facilitate  Commission  and  other 
regulatory  agencies  in  monitoring  and 
enforcement  of  the  proposed  nile.  Tlie 
Commission  invites  commentators  to 
address  whether  these  measures  will  be 
adequate  to  enforce  the  proposed  rule. 

Rule  17Ad-15lf)  would  specify  certain 
mstances  where  transfer  agents  may 
reject  signature  guarantees  from 
guarantor  institations  without  violatii\g 
rule  17Ad-15.  The  Commission  notes 
that  state  law  permits  transfer  agents  lo 
reject  a  traasfer  for  reasons  uarelated  to 
the  signature  guarantee.*^  llius,  rule 


■•  Hie  CommiMion  oK^ecU  ttwt  ihoM  •taaaaida 
or  •  brief  Mmmary  oT  thoe«  ataiulardi  wSl  Im 
a vailabAe  te  the  poMk  upon  reqveat  l^e 
Commlaiinn  iavaaa  f f  iiaWni  i  to  addiaea 
r  hnthnr  thi  nilri  tk»M  iiniiliii  li— afai  apili  lii 
maka  thaac  tUndairia  a¥ailai>ie  lo  the  ptitillc  ufoa 
requeat 

**  For  example,  a  transfer  agent  nuy  reiecl  a 
requetl  far  tnnaiar«(«  aacaiMy  «ka»a  (ha  tnmdti 
aa«t  taaaoaaMy  baM— a  lkat  4 
be  wrangfoL  tka  tiaver  kaa  a^Mlir  aa  ta  4 


17Ad-l5(f)  would  provide  a  "aafe 
harbor"  to  transfer  agents  for  rejections 
that  mi^  otherwise  be  viewed  m»  a 
violation  of  the  proposed  rule. 

Rule  17Ad-15(f)(l)  would  provide  that 
a  transfer  agent  laay  re^  a  traiiafer 
request  for  reasons  unrelated  to 
acceptance  of  the  guarantor  institutioa. 
For  example,  a  transfer  agent  may  reject 
a  transfer  request  if  the  signature  is 
forged.  Rule  l7Ad-15(I)(2j  would  specify 
that  a  transfer  agent  aiay  reject  a 
securities  transfer  if  the  person 
purportedly  acting  on  behalf  of  the 
guarantor  institutioa  is  not  authorized 
by  that  institution  to  act  on  its  behalf. 

Rule  17Ad-15n)(3)  would  provide  a 
safe  harbor  for  transfer  agents  by 
specifying  that  a  transfer  agent  may 
reject  a  request  for  a  securities  transfer 
if  the  eligible  guarantor  institution  is  a 
broker-dealer  than  neither  is  a  member 
of  a  registered  clearing  agency  nor 
maintains  net  capital  of  at  least 
$100,000.  By  virtue  of  their  business, 
broker-dealers  often  handle  securities 
with  substantial  value.  The  proposed 
safe  harbor  would  aUow  transld*  agents 
to  specify  minimum  capital  standards 
for  broker-dealers  who  are  not  members 
of  or  participants  in  a  registeied  clearing 
agency.  Those  standards  could  be 
di^erent  from  the  standards  for  other 
types  of  guarantor  institutians,  provided 
the  standards  for  broker-dealers  do  not 
require  (he  broker-dealer  to  maiatain 
more  than  $1(X),000  in  net  capital  The 
proposed  safe  harbor  would  be 
permissive,  not  aaadatory.  Tbe 
Commission  invites  commentators  to 
address  whether  the  concept  underlying 
this  safe  harbor  is  appropriate  and,  if  so, 
whether  die  dweahold  slraakl  be 
modified  in  any  way. 

Rule  17Ad-15(f)H)  woald  aUow 
transfer  agents  to  reject  securities 
transfers  if  the  dollar  value  of  the 
securities  subject  to  the  requested 
transfer  exceeds  a  tnavimnm  dollar 
value  as  speciHed  in  the  transfer  agent's 
standards  or  procedures,  provided  that 
the  maximum  dollar  value  specified 
applies  to  all  eligible  guarantor 
institutions  or  bears  a  reasonable 
relationrfiip  to  ^e  finenctal  condititni  of 
the  eligible  guarantor  institution  whose 
guarantee  was  rejected.  For  exaaipie, 
rule  17Ad-15(f)(4J  would  allow  a 
transfer  agent  to  eet  a  maximum  dollar 
value  of  one  million  dollars  for  any 
transfer  submission  from  all  Rnancial 
institutions  with  equivalent  capttal  of 
$10  million  to  $20  million.**  Rtde  17Ad- 


15(f)(4)  also  would  allow  traaafer  agents 
to  establish  a  naaximiai  doUar  aiaount 
in  relatioB  to  the  guarantor's  finanoiai 
condition  or  net  equity.  Rule  17A<i- 
15(f)(4)  would  not  allow  trastfer  aynti- 
to  set  a  maximum  dollar  aiaewt 
accordtag  to  a  particular  iiaas  of 
financial  isatitutioa. 

The  CoramissMM  invites 
commentators  to  address  whether  the 
exclusions  enumerated  in  proposed  role 
17Ad-15(f)  constitute  appropiiate  bases 
for  rejections  based  on  objective 
measures  of  financial  strengtii  or  on 
reasons  unrelated  to  fiie  guarantee  of 
signature.  Commentators  also  are 
invited  to  address  whether  the 
exclusions  are  too  broad  or  shook!  be 
expanded  and.  if  so,  in  what  manner. 

Rule  17Ad-15(g)  would  permit  a 
transfer  agent  to  comply  with  the 
requirements  of  rule  17Ad-15lcJ  if  the 
transfer  agent's  standards  and 
procedures  provide  for  the  acceptance 
of  guarantees  from  eligible  guarantor 
institutions  who  are  partkipaats  in  a 
"signature  guarantee  program."  As 
deHned  in  rule  17Ad-15[g],  a  "signature 
guarantee  program"  is  a  program.  ^ 
terms  and  conditioas  of  which,  the 
transfer  agent  reasonably  determiaes 
are  designed  to  meet  two  goals.  The  first 
goal  is  the  equitable,  non-discrimiiutery 
treatment  of  eligible  guarantor 
institutions.  The  secood  goal  is 
promoting  the  prompt,  accurate  and  safe 
transfer  of  securities  by  providiqg 
protection  to  the  transfer  agent  against 
financial  loss  in  cases  where  the 
transfer  agent  cannot  obtain 
compensation  from  the  guarantar  due. 
for  example,  to  closure  of  the  eiigible 
guarantor  institutiaB.  or  in  iastannes  of 
an  unauthorized  guarantee  parpaitedty 
made  in  the  same  of  the  eligible 
guarantor  institution.** 

This  provisian  woald  peroa!  a  transfer 
agent  to  shift  ongoing  credit  evalaatiaa 
and  monitoring  oif  el^ihte  finaiidal 
institutions  to  the  administrators  of  a 
signature  guarantee  prop'am.  T«  benefit 
from  this  proviaion,  a  transfer  agent 
must  review  die  program  design, 
specifications,  agreements,  atandards  . 


claim*,  or  the  tranafer  would  rasiik  ia  a  vkilatuiii  at 
any  applicable  law  reteUng  to  the  coHediaii  of 
taxes. 

••  According  If  a  baakar4aidar< 
loana*aeeialio«<»ahat»^taiaic^aal 


guaranteed  iignaturaa  on  a  traaafar  rai)uasi  wltaac 
value  exceeded  Si  mlllioa  fte  traaafar  «taat  caM 
refect  the  trantler  without  vtolatiBtmla  17A4-U.iL 
in  ihla  exainple.  the  aaviQgt  and  loan  aaaodatiaM 
guaranteed  aignaturaa  on  the  tnaafar  aad  tta  «ahM 
waa  leaa  than  Si  million,  the  re)ection  would  i 
to  violate  rule  l7Ad-lS  ai  propoaed. 

"  For  exam^  the  Secaiity  TfmaUt  Afaala 
Medallion  ftDgnffl  ("STAMF')  carfaBtly  MtUaaa 
new  tt^t'i"'^gy  for  produGtion  of  Ubeh  aad  i 
plalaa  toimpiowa  aignatiira  gaaranlae  yaocediaaa 
andcoBlroU. 

STAMP  alaoi 
tranaiar  ajanli.  i 
the  risk  of  forged  or  unauthntiaad  mitatmmmta 
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and  operational  details.  The  transfer 
agent  must  make  9n  independent 
determination  that  the  program  satisfles 
the  conditions  proposed  under  rule 
17Ad-15(g).  The  tifensfer  agent  then 
must  incorporate  in  its  signature 
guarantee  standards  its  determination  to 
accept  signature  guarantees  from  an 
eligible  guarantor  institution  that 
participates  in  thai  program. 

To  prevent  transfer  agents  from 
rejecting  guarantees  on  securities 
transfer  requests  based  on  inequitable 
standards  incorpo^-ated  in  a  signature 
guarantee  prograi*.  rule  17Ad-15(g) 
would  require  the  transfer  agent's 
determinations  to  pe  reasonable.  In 
addition,  rule  17Ad-15(g)  does  not 
exempt  a  transfer  iegent  from  its 
obligation  under  rule  17Ad-15(b).  which 
prohibits  rejectior  of  guarantees  that 
result  in  the  inequ  table  treatment  of  an 
eligible  guarantor  nstitution. 

Proposed  rule  17Ad-15(g)  is  intended 
to  encourage  the  development  of 
signature  guarantee  programs,  similar  in 
concept  to  the  'StAMF'  and  "GAF" 
programs  noted  above,  that  have  the 
potential  to  reducf  paperwork  and 
financial  risks  in  oonnection  with 
signature  guarantees.  As  proposed,  rule 
17Ad-15(g)  wouldinot  mandate  specific 
signature  guarantee  programs  or 
participation  in  those  programs.*' 
Nevertheless,  the  Commission  invites 
commentators  to  address  whether 
mandating  specific  guarantee  programs 
or  participation  iii  those  programs  is 
necessary  and  appropriate  to 
accomplish  the  Cqmmission's  statutory 
mandate.** 

The  Commission  invites  general 
comments  &om  interested  persons 
regarding  all  aspects  of  the  proposed 
rule.  The  Commission  also  invites 
comments  on  the  costs  and  benefits  of 
the  proposed  rule,i  Specifically, 
interested  person^  may  comment  on 
transfer  agent  costs  to  develop  and 
employ  written  standards  and 
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*''  The  Commiuion  iivite*  commentators  to 
addreu  whether  the  C^mmiasion  should  amend  rule 
17Ad-15(g)  to  permit  a  {transfer  agent  to  accept 
signature  guarantees  opJy  from  eligible  guarantor 
institutions  that  particibate  in  a  signature  guarantee 
program  acceptable  to  that  transfer  agent,  in  effect 
this  would  permit  a  tratisfer  agent  to  reject  a 
guarantee  from  an  eligible  guarantor  institution  that 
does  not  participate  in  the  signature  guarantee 
program  acceptable  to  the  transfer  agent  but 
nonetheless  can  docuntent  its  ability  to  satisfy  the 
Tinancial  standards  forjparticipation  in  that 
progranL 

"  In  this  regard,  the  Commission  Invites 
interested  persons  to  comment  on  whether 
Commission  involvement  in  the  review  and 
recognition  of  signalur  >  guarantee  programs  would 
ensure  the  equitable  tr  latment  of  eligible  guarantor 
institutions  and  provid;  a  more  efficient  security 
transfer  process.  Any  i  uch  comments  should 
address  the  scope  and  substance  of  any  suggested 
Commission  involvemi  nl. 


procedures  for  the  acceptance  of 
signature  guarantees  and  the  potential 
benefits  from  requiring  such  standards 
and  procedures. 

in.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  proposed  rule  17Ad-15. 
The  IRFA  notes  the  importance  of 
equitable  treatment  among  financial 
institutions  that  guarantee  signatures. 
The  IRFA  also  notes  the  need  for  the 
proposed  rule  in  light  of  the 
unwillingness  of  transfer  agents  to 
accept  signature  guarantees  from 
savings  and  loan  associations  and  credit 
unions.  The  Commission  therefore 
believes  that  the  benefits  of  proposed 
rule  17Ad-15  would  outweigh  the  costs 
incurred  by  transfer  agents  in  complying 
with  the  proposed  rule. 

A  copy  of  the  IRFA  may  be  obtained 
by  contacting  Anthony  Bosch,  Esquire, 
Division  of  Market  Regulation,  Mail 
Stop  5-1.  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

IV.  Statutory  Authority 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections  3, 
17, 17A(d),  and  23(a)  thereof,  15  U.S.C. 
78c  78q.  78q-l(d)  and  78w(a),  the 
Commission  proposes  to  adopt  rule 
17Ad-15. 

List  of  Subjects  in  17  CFR  Fart  240 

Reporting  and  recordkeeping, 
Securities. 

V.  Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing,  title 
17.  chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  778.  77ttt,  78c. 
78d.  781.  78i.  781.  78in.  78n.  78o.  78p.  788.  78w. 
78x.  79q.  79t.  80a-29.  80a-37.  unless  otherwise 
noted. 

2.  Section  240.17Ad-15  is  added  to 
read  as  follows: 

S240.17Ad-15    Signature  Guarantees. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  terms  shall  mean: 

(1)  Act  means  the  Securities  Exchange 
Act  of  1934: 

(2)  Eligible  guarantor  institution 
means: 

(i)  Banks  (as  that  term  is  defined  in 
section  3(a]  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(a))); 

(ii)  Brokers,  dealers,  municipal 
securities  dealers,  municipal  securities 


brokers,  government  securities  dealers, 
and  government  securities  brokers,  as 
those  terms  are  defined  under  the  Act; 

(iii)  Insured  credit  unions  (as  that  term 
is  defined  in  Section  101(7)  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1752(7))); 

(iv)  National  securities  exchanges, 
registered  securities  associations, 
clearing  agencies,  as  those  terms  are 
used  under  the  Act;  and 

(v)  Savings  associations  (as  that  term 
is  defined  in  section  3(b)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(b))). 

(3)  Guarantee  means: 

(i)  Guarantee  of  the  signature  of  the 
person  endorsing  a  certificated  security 
or  originating  an  instruction  to  transfer 
ovsmership  of  a  security;  or 

(ii)  Guarantee  of  erasures,  alterations, 
or  similar  changes  material  to  the 
certificate,  endorsements  on  the 
certificate,  or  instructions  concerning 
transfer  of  securities. 

(b)  Acceptance  of  Signature 
Guarantees.  A  registered  transfer  agent 
shall  not,  directly  or  indirectly,  engage 
In  any  activity  in  connection  with  a 
guarantee,  including  the  acceptance  or 
rejection  of  such  guarantee,  that  results 
in  the  inequitable  treatment  of  any 
eligible  guarantor  institution. 

(c)  Transfer  Agent's  Standards  and 
Procedures.  Every  registered  transfer 
agent  shall  establish: 

(1)  Written  standards  for  the 
acceptance  of  guarantees  of  securities 
transfers  from  eligible  guarantor 
institutions;  and 

(2)  Procedures,  including  written 
guidelines  where  appropriate,  to  ensure 
that  those  standards  are  used  in 
determining  whether  to  accept  or  reject 
guarantees  from  eligible  guarantor 
institutions.  Such  standards  and 
procedures  shall  not  establish  terms  and 
conditions  (including  those  pertaining  to 
financial  condition)  that,  as  written  or 
applied,  treat  different  classes  of  eligible 
guarantor  institutions  inequitably,  or 
result  in  the  rejection  of  a  guarantee 
from  an  eligible  guarantor  institution 
solely  because  the  guarantor  institution 
is  of  a  particular  type  specified  in 
paragraphs  (a)(2)(iHa)(2)(v)  of  this 
section. 

(d)  Rejection  of  Items  Presented  for 
Transfer  No  registered  transfer  agent 
shall  reject  a  request  for  transfer  of  a 
certificated  or  uncertificated  security 
because  the  certificate,  instruction,  or 
documents  accompanying  the  certificate 
or  instruction  includes  an  unacceptable 
guarantee,  unless  the  transfer  agent 
determines  that  the  guarantor,  if  it  is  an 
eligible  guarantor  institution,  does  not 
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satisfy  the  transfer  agent's  written 
standards  or  procedures. 

(e)  Record  Reteation.  (1)  Every 
registered  transfer  agent  shall  maiataio 
a  copy  of  the  standards  and  procedures 
speotfied  in  paragraph  (c)  of  dot  section 
in  ao  easily  accessible  place. 

(2)  Every  registered  transfer  agent 
shall  maintain,  for  a  period  of  dxree 
years  following  the  date  of  die  rejection, 
a  record  of  transfers  rejected  includio^' 
the  reason  for  the  rejection,  who  the 
guarantor  was  and  whether  the 
guarantor  failed  to  meet  the  transfer 
agent's  guarantee  standards. 

(f)  Exciusions.  Nothing  in  this  section 
shall  prohibit  a  transfer  agent  from 
rejecting  a  request  for  transfwef  a 
certificated  or  uncertificated  eecurity: 

(1)  For  reasons  unrelated  to 
acceptance  of  the  guarantor  institutioQ; 

(2)  Because  the  person  actiag  on 
behalf  of  the  guarantor  institution  is  not 
authorized  by  that  institution  to  act  oa 
its  behalf,  provided  that  the  transfer 
agent  maintains  a  list  of  people 
authorized  to  act  on  behalf  of  that 
guarantor  institution: 

(3)  Because  the  eligible  guarantor 
institution  of  a  type  specified  in 
paragraph  (a)(2)(ii)  of  this  section  is 
neither  a  member  of  a  clearing 
corporation  nor  maintains  net  capita!  of 
at  least  $100,000;  or 

(4)  Because  the  dollar  value  of  the 
securities  subject  to  the  reqaested 
transfer  exceeds  a  maximum  dollar 
value  as  specified  in  the  transfer  agenfs 
standards  or  procedures  under 
paragraph  (c)  of  this  section,  provided 
that  the  maximum  dollar  value  so 
speciHed  applies  to  all  eligible  guarantor 
institutions  or  bears  a  reasonable 
relationship  to  the  financial  condition  of 
the  eligible  guarantor  institution  whose 
guarantee  was  rejected. 

(g)  Singature  Guarantee  Program.  (1) 
A  registered  transfer  agent  shall  be 
deemed  to  comiply  with  paragraph  (c)  of 
this  section,  if  its  standards  and 
procedures  include  accepting  a 
guarantee  from  an  eligible  guarantor 
institution  who,  at  die  time  of  issuing  the 
guarantee,  is  a  member  of  or  participant 
in  a  signature  guarantee  program^ 

(2)  For  purposes  of  this  section,  the 
term  "signature  guaraotee  program." 
means  a  program,  the  terms  and 
conditions  of  which  the  transfer  agent 
reasonably  determines: 

(i)  To  facilitate  the  equitable  treatment 
of  eligible  guarantor  institutions;  and 

(ii)  To  promote  the  prompt,  accurate 
and  safe  tainsfer  of  sennities  by 
providing: 

(A)  Adequate  protection  to  the 
transfer  agent  against  risk  of  financial 
loss  in  the  event  persona  have  bo 


recourse  against  the  eUgible  guarantor 
institution;  and 

(B)  Adequate  protection  to  die  transfer 
agent  against  the  issuance  of 
unauthorised  guarantees. 

Dated:  September  9, 1991. 

By  the  Commission. 
Margsrat  if.  Mcr  ■fund. 
Deputy  Secretary. 

[PR  Dec.  91-22141  Filed  9-l>-«l; «.«  m^ 
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DEPARTMENT  OF  STATE 
22  CFR  Part  121 

[Public  Notice  1474] 

Bureau  of  PullUui    Mmiaii  AfUh« 
AmendmenU  to  tha  intamaMonai 
Traffic  In  Arma  Ragulatlona  (TTAIf) 

AOEHCv:  Departeent  cf  State. 
action:  Proposed  rule. 

SUMMARt:  This  propoaed  rale  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act,  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  remove  from  the 
USML  certain  types  of  lasers,  iaiage 
intensification  and  infrared  equipment; 
further  define  the  types  of  defense 
articles  controlled  under  USKfl. 
Category  XII;  and  move  inertial 
platforms  into  a  new  sub-categoiy. 
DATCS:  Comments  must  be  submitted  on 
or  before  Octotxv  IS.  1991. 
AOORESSES:  Written  ooaunents  slmukl 
be  sent  to:  Kyna  Cooper.  Office  of 
Defense  Trade  Controls,  SA-«,  Room 
228.  U.S.  Department  of  State, 
Washington,  DC  20522-0602.  FAX  # 
(703J  875-«647.  PubHc  comments  will  be 
made  available  for  public  inspection. 

FOR  FURTHER  MFOMIATION  CONTACT: 

Kyna  Cooper,  Office  of  Defense  Trade 

ControU.  Department  of  State.  teL  (703) 

875-4644. 

8UPPLEMENTMIV  INFORMATION:  On 

November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  June  1. 1981.  the  United  Statee  twill 
remove  from  the  U.S.  Munitioai  List  «U  items 
contained  on  the  CoCom  dual-use  list  uolesa 
significant  U.S.  national  security  intereaU 
would  be  jeopardized.  (Memoranduflj  oi 
Disapproval  of  H.R.  4653,  26  Weekly 
Compilation  of  ftesidentiai  Docausents  1839). 

Id  implemeatalioB  of  the  Preaifdeitf's 
directive  of  November  16, 1998, 
regarding  the  United  States  Menitions 
List  (USML),  die  Deportment  of  State 


has  propoaed  comprehensive  changes  to 
the  USML.  which  is  part  of  the 
International  TraRic  in  Arms 
Regulations  (ITAR)  {22  CFR  parts  120- 
130).  The  ITAR  inpiemeats  section  38  of 
die  Arms  Export  Control  Act  (22  USJC 
2778).  The  propoaed  rale  that  fbUoMft 
amends  i  121.1  of  die  ITAR. 

It  is  the  inteot  of  die  Departnent  that 
this  propoaed  rule  diange  shall  continoe 
coverage  on  the  USUL  of  items  speciaHy 
designed,  modified,  or  configured  for 
military  application  or  iteim  fastified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  ^ 
Department  in  the  fature  to  impose 
controls  oa  dnal-ttse  items  which  are  not 
controlled  by  die  COCOM  IL  wdess 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particulariy  welcomes  comments  from 
the  exporting  community  addressing  any 
current  overiap  which  we  have  not 
identified. 

The  Department  of  State  believes 
Categories  XII  does  not  control  any 
commodity  currendy  on  the  Commodity 
Control  Liat.  nor  is  it  the  intention  of  (is 
Department  to  control  such  comfoodities 
in  the  future  unless  significant  national 
security  interests  would  be  jeopardized. 

The  Departnent  identified  no  USMJ 
IL  overlap  for  lasers,  digital  compaters, 
software  and  tediaoio^  for  digital 
computers  and  photomuhiplier  tubes. 

The  Department  identified  die 
following  overlap  between  the  USML 
and  COCOM  International  Liat  Electron 
tubes  for  image  conversion  or 
intensification  (IL  1K5);  optical 
elements  (IL  1556);  and  s«gle  and  multi- 
element infrared  commanication, 
tracking  and  detection  devtces  {ILa  1502. 
1564,  &  1548).  The  Department 
understands  that  second  and  thtrd 
'generation  image  intensification  tubes 
are  not  widely  used  for  commercial 
applications.  We  invite  your  views  and 
commentB  on  this  understanding. 

The  Department  intends  that  the 
following  items  no  longer  require  control 
under  the  ITAR  and  wiH  be  removed 
from  the  USML:  Zero  and  first 
generation  image  intensifier  tubes; 
systems  and  manufacturing  technology 
for  zero  and  first  generation  image 
intemificafion  trdjes;  single-element 
detector  non-scanning  infrared  tracking, 
detection,  and  communication  devices. 
Further,  the  Department  of  State,  widi 
the  concurrence  of  the  Department  of 
Defense,  has  determined  that  the 
following  items  will  be  aioved  from  the 
coverage  of  the  LLS.  Munitions  List  to 
the  coverage  of  the  Cosunodity  Control 
List  upon  establishment  of  a  foreign 
policy  control: 
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(1)  Commercial  i  y stems  containing 
image  intensificatii  in  tubes  or  focal 
plane  arrays, 

(2)  Military  lasefls  which  are 
specifically  designed  for  commercial 
equipment,  and  at  be  time  of  export,  an 
integral  part  of  the  equipment  and 

(3)  Commercial  i  nage  intensification 
tubes  (i.e.  those  lu$es  not  meeting  U.S. 
Government  military  specifications). 

The  Department  intends  to  retain  on 
theUSML: 

(1)  Military  image  intensiHcation 
systems  and  their  component  parts. 

(2)  Military  imagp  intensification 
tubes  (i.e.  second  j  eneration  and  above 
meeting  military  s(  ecifications).  This 
does  not  include  ai  ly  zero-first 
generation  tubes  a:  id  related  technical 
data. 

(3)  Single-element  scanning  and  multi- 
element scanning  i  nd  non-scanning 
infrared  tracking,  c  etection  and 
communication  de  rices  specifically 
designed,  modified  or  configured  for 
military  use.  This  aquipment  is  critical 
to  U.S.  covert  reconnaissance  and 
surveillance  capabilities. 

Additionally,  this  amendment 
proposes  to  revise  jthe  description  of 
military  lasers,  infifared,  and  image 
intensification  equjpment  which  will  be 
controlled  on  the  itSML  It  will  combine 
inertial  platforms  and  inertial  guidance 
and  control  equipi^ent  into  a  new  sub- 
category XII{d).  AC  the  same  time,  gyros 
and  accelerometers  for  the  articles  in 
Xll(d)  will  be  desi^ated  as  significant 
military  equipmenj  in  order  to  conform 
with  current  requinements  for  these 
same  articles  associated  with  the  items 
covered  in  Categocy  VIII. 

This  amendmenfinvolves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Exe(jutive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  it  is  being 
published  as  a  proposed  rule  in  order  to 
provide  the  public  jwith  an  opportunity 
to  comment  and  poovide  advice  and 
suggestions  regarcSng  the  proposal.  The 
period  for  submission  of  comments  will 


close  30  days  after 
proposed  rule.  ' 
In  addition,  this 


Reduction  Act  (44 


publication  of  this 


rule  affects  collection 
of  information  sub  ect  to  the  Paperwork 


U.S.C.  3501  et  seq.). 


and  will  serve  to  reduce  the  burden  on 
exporters  in  that  respect.  The  relevant 
information  collection  is  to  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  control  No.  1405-^X)13. 

List  of  Subjects  in  f2  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for{  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22.  chapter  I.  subchapter  M  (consisting 


of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  UST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38.  Anns  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778):  E.0. 11958, 
42  FR  4311;  22  U.S.C.  2658. 

2.  In  5  121.1,  Category  XII  is  revised  to 
read  as  follows: 


S  121.1  General. 
Munition*  Ust 


TTie  UnKed  States 


Category  XII — Fire  control,  range  finder, 
optical  and  guidance  and  control  equipment. 

(a)  Fire  control  systems;  gun  and  missile 
tracking  and  guidance  systems;  gun  laying 
equipment,  range,  position  and  height  finders 
and  spotting  instruments;  aiming  devices 
(electronic,  optic,  and  acoustic};  bomb  sights, 
bombing  computers,  military  television 
sighting  and  viewing  units,  and  periscopes  for 
the  articles  of  this  section. 

(b)  Military  lasers  including  super  high- 
power  lasers  (i.e.,  a  laser  capable  of 
delivering  the  total  or  any  portion  of  the 
output  energy  exceeding  1  kj  within  50 
milliseconds  or  having  an  average  or  CW 
power  exceeding  20  kw);  and  low  energy 
lasers  specifically  developed,  modified  or 
configured  for  miUtary  application  such  as 
those  used  in  military  communication 
devices,  target  designators  and  range  finders, 
target  detection  systems,  and  directed  energy 
weapons.  This  excludes  lasers  which  are 
specifically  designed  for  and,  at  the  time  of 
export,  an  integral  part  of  equipment  used  for 
medical,  commercial,  scientific  and 
industrial  applications. 

(c)  Infrared  focal  plane  detectors 
employing  time  delay  and  integration:  image 
intensification  and  other  night  sighting 
equipment  or  systems  specifically  designed, 
modified,  configured  for  military  use;  second 
generation  and  above  military  image 
intensification  tubes  (defined  below);  and, 
infrared,  visible,  and  ultraviolet  devices 
specifically  designed,  developed,  modified,  or 
configured  for  military  application. 

Note 

Image  Intensifier  tubes  and  specifically 
designed  components  are  defined  as  follows: 

1.  Tubes  having  a  peak  response  within  the 
0.4  to  1.05  micrometre  wavelength  range  and 
incorporating  a  microchannel  plate  for 
electron  image  amplification  having  a  hole 
pitch  (center-to-center  spacing)  of  less  than 
25  micrometres,  and  having  either  of  the 
following: 

a.  An  S-2a  S-2S  or  multialkali 
photocathode;  or 

b.  A  semiconductor  photocathode: 

2.  Components  having  any  of  the  following 
characteristics: 

a.  Vacuum  tight  fiber  optic  image  inverters; 

b.  MicroChannel  Plates:  or 

c.  Semiconductor  photocathodes. 


(d)  Inertial  platforms  and  sensors  for 
weapons  or  weapon  systems;  guidance, 
conUx)!  and  stabilixation  systems  except  for 
those  systems  covered  in  category  VUI  and 
XV;  accelerometers,  gyros,  astro  compasses 
and  star  trackers  for  weapons  and  weapons 
systems.  For  aircraft  or  spacecraft  intertial 
reference  systems  and  related  components 
refer  to  Category  VIII  and  XV  respectively. 

(e)  Components,  parts,  accessories, 
attachments  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a),  (b),  (c)  and  (d)  of 
this  category,  except  for  such  items  as  are  in 
normal  commercial  use. 

(f)  Technical  data  (as  defined  in  S  120.21) 
and  defense  services  (as  defined  in  S  120.8) 
directly  related  to  the  defense  articles 
enumerated  in  paragraphs  (a)  through  (e)  of 
this  category.  (See  S  125.4  for  exemptions.) 
Technical  data  directly  related  to  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  as  SME. 

Dated:  August  30, 1991. 
Charles  A.  Duelfer. 

Director,  Center  for  Defense  Trade,  Bureau  of 
Politico-Military  Affairs. 
[FR  Doc.  91-22016  Filed  9-13-91;  8:45  am] 
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Bureau  of  Politico-Military  Affairs 

22  CFR  Part  121 

[Public  Notice  1475] 

Amendments  to  ttie  International 
Traffic  in  Arms  Regulation  (ITAR) 

agency:  Department  of  State. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act.  which  governs  the  export  of        J 
defense  articles  and  defense  services.  A 
Working  Group  on  Inertial  Navigation 
Systems  (INS)  and  related  technical 
data  reviewed  the  overlap  of  the 
coverage  in  the  U.S.  Munitions  List 
(USML)  and  the  COCOM  dual-use  list 
The  review  included  all  INS  and  related 
technical  data  for  the  manufacture, 
design,  development,  or  production  of 
all  INS  and  related  components,  parts, 
and  accessories.  This  proposed  rule 
change  will  clarify  items  already  on  the 
USML  and  adds  a  new  paragraph  on 
technical  data  and  defense  services 
currently  covered  in  category  XVIII  and 
XIX. 

DATES:  Comments  must  be  submitted  on 
or  before  October  16. 1991. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carol  B.  Basden.  Office  of 
Defense  Trade  Controls,  SA-6,  room 
228.  U.S.  Department  of  State. 
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Washington,  DC  20522-0602,  fax  #  703- 
875-6647.  Public  comments  will  be  made 
available  for  public  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  B.  Basden,  Office  of  Defense 
Trade  Controls.  Department  of  State,  tel. 
703-875-6644. 

SUPPLEMENTARY  INFORMATION:  On 
November  18, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  June  1. 1991.  the  United  States  will 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  CoCom  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  t>e  jeopardized. 

(Memorandum  of  Disapproval  of  H.R.  4653,  26 
Weekly  Compilation  of  Presidential 
Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  18, 1990. 
regarding  the  United  States  Munitions 
List  (USML).  the  Department  of  State 
has  proposed  comprehensive  changes  to 
the  USML.  which  is  part  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130).  The  ITAR  implements  section  38  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2778).  The  proposed  rule  that  follows 
amends  section  121.1  of  the  ITAR. 

It  is  the  intent  of  the  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items 
speciflcally  designed,  modified,  or 
configured  for  military  application  or 
items  justified  for  retention  by 
significant  national  security  interests.  It 
is  not  the  intent  of  the  Department  in  the 
future  to  impose  controls  on  dual-use 
items  which  are  not  controlled  by  the 
COCOM  IL  unless  significant  national 
security  interests  would  be  jeopardized. 
The  Department  particularly  welcomes 
comments  from  the  exporting 
community  addressing  any  current 
overlap  which  we  have  not  identified. 

Although  the  coverage  of 
developmental  aircraft  and  components 
with  signiHcant  military  applicability, 
paragraph  VIII  (h),  was  not  the  subject 
of  this  rsview,  we  believe  the  wording 
and/or  intent  of  the  coverage  may  be  of 
concern  to  industry.  Therefore,  the 
Department  has  determined  that  this 
paragraph  will  be  included  as  a  part  of 
an  ongoing  project  to  review  the 
International  Traffic  in  Arms 
Regulations.  In  preparation  for  this 
review,  your  comments  would  be 
welcomed  regarding  the  feasibility  of 
determining  appropriate  jurisdiction  at 
the  time  of  application  for  FAA 
certification  vice  the  current  time  of 
certification.  Any  early  determination 


would  be  dependent  upon  sufficient 
technical  defmiiiun  of  the  aircraft,  its 
components  and  intended  mission  that 
would  permit  this  department  to  make  a 
jurisdiction  determination. 

The  Department  of  State  believes 
category  VIII  of  the  USML  does  not 
control  any  commodity  currently  on  the 
commodity  control  list,  nor  is  it  the 
intention  of  the  Department  to  control 
such  commodities  in  the  future  unless 
significant  national  security  interests 
would  be  jeopardized. 

First,  this  amendment  clarifies  the 
coverage  of  Attitude  and  Hearing 
Reference  Systems  (AHRS),  Inertia) 
Measurement  Units  (IMUsj,  and  aided 
and  hybrid  INS  by  specifically 
identifying  them  in  Category  Vlll(e). 

Second,  this  amendment  adds  a  new 
paragraph  (i)  on  technical  data  and 
defense  services  for  all  the  defense 
articles  in  paragraphs  (a]  through  (h)  of 
Category  VIII,  which  are  currently 
covered  in  Categories  XVIII  and  XIX. 

COCOM  ILs  1485  and  1465(c)  and  (d) 
specifically  cover  all  Inertial  Navigation 
Systems  (INS)  and  associated 
equipment  and  related  technical  data 
and  certain  guidance  and  attitude 
control  equipment  respectively.  The 
USML  Categories  that  cover  INSs  and 
related  technical  data  are:  Vlll(g)  and 
Xll(b).  The  Department  of  State,  with 
the  concurrence  of  the  Department  of 
Defense,  has  determined  Uiat  non- 
military  INS  design,  development, 
production  or  manufacture  technical 
data  currently  in  category  Vlll(g)  will  be 
moved  from  the  coverage  of  the  U.S. 
Munitions  List  to  the  coverage  of  the 
Commodity  Control  List  upon  the 
establishment  of  a  foreign  policy 
control.  The  Department  intends  to 
retain  all  INS,  related  components  and 
technical  data  as  defined  in  J  120.21  that 
are  specifically  designed,  modified  or 
configured  for  military  use  since  the 
items  are  intended  for  military  purposes. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (48 
PR  13191)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
proposed  rule  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
and  provide  advice  and  suggestions 
regarding  the  proposal.  The  period  for 
submission  of  comments  will  close  30 
days  after  publication  of  this  proposed 
rule.  In  addition,  this  rule  affects 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  will  serve  to  reduce 
the  burden  on  exporters  in  that  respect. 
The  relevant  information  collection  is  to 
be  reviewed  by  the  Office  of 


Management  and  Budget  under  control 
no.  1404-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Export. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  I,  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
fourth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  UST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Anns  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778):  E.0. 11958. 
42  FR  4311;  22  U.S.C.  285a 

The  enumeration  of  articles  in 
Category  VIII  of  9  121.1.  the  United 
States  Munitions  List,  is  revised  as 
follows: 

2.  In  S  121.1,  the  heading  of  Category 
VHI  is  revised  to  read  as  follows: 

S  121.1    GwwraL  Th«  Unitad  StatM 
Munitions  UsL 


Category  VIII — Aircraft  and 
Associated  Equipment 

3.  In  5  121.1,  Category  VIII,  remove 
paragraph  (b). 

4.  In  5  121.1,  Category  VIII,  paragraph 
(c)  is  redesignated  as  new  paragraph  (b) 
and  revised  to  read  as  follows: 


(b)  Military  aircraft  engines,  except 
reciprocating  engines,  specifically  designed 
or  modified  for  the  aircraft  in  paragraph  (a)  of 
this  category. 
*         *         *        •        • 

5.  In  §  121.1,  Category  VIII,  paragraph 
(d),  is  redesignated  as  new  paragraph  (c) 
and  is  revised  to  read  as  follows: 


(c)  Cartridge-actuated  devices  utilized  in 
emergency  escape  of  personnel  and  airborne 
equipment  (including  but  not  limited  to 
airborne  refueling  equipment)  specifically 
designed  or  modified  for  use  with  the  aircraft 
and  engines  of  the  types  in  paragraphs  (a) 
and  (b)  of  this  category. 

6.  In  8  121.1,  Category  VIIL  paragraph 
(e)  Is  redesignated  as  new  paragraph  (d) 
and  is  revised  to  read  as  follows: 
***** 

(d)  Launching  and  recovery  equipment  for 
the  articles  in  paragraph  (a)  of  this  category, 
if  the  equipment  is  specifically  designed  or 
modified  for  military  use.  Fixed  land-based 
arresting  gear  is  not  included  in  this  categor>'. 
***** 

7.  In  5  121.1,  Category  VIII,  remove 
paragraph  (f). 
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red^i 


&.  In  S  121.1.  Cai 
(g)  is  redesignated 
and  is  revised  to  rei 


^ory  VUL  paragraph 
|s  new  paragraph  (e) 
id  as  follows: 


*(e)  Inertia!  navigation  system*,  aided  or 
hybrid  inertial  navigation  systems.  Inertiai 
Measurement  Units  (IMUs).  and  Attitude  and 
Heading  Reference  Systems  (AHRS).  and  all 
specifically  designed  Components,  parts  and 
accessories,  except  those  systems  or 
components  that  are  4andard  equipment  in 
civil  aircraft  inciudinj  spare  parts  and  spare 
units  to  be  used  exclujively  for  the 
maintenance  of  inertial  navigation  equipment 
incorporated  in  civil  aircraft  and  that  are 
certified  by  the  Federal  Aviation 
Administration  (FAA)  as  being  an  integral 
part  of  such  aircraft,  ^r  spacecraft  or  other 
inertial  reference  systems  and  related 
components  refer  to  CJategory  XV  and  XII  (d) 
respectivety. 
•         *         •         *    I     * 

9.  In  5  121.1.  Catdgory  Vlll.  paragraph 
(h)  is  redesignated  fis  new  paragra|>h  (f) 
and  is  revised  to  rehd  as  follows: 

^      *        •        *    I    * 

'(f)  Developmental  laircraft  and 
components  thereof  which  have  a  significsait  • 
military  applicability, 'excluding  such  aircraft* 
and  components  that  ^ave  been  certified  by 
dministration  and 
le  commodity 
.  specified  in  $  120.5  of 
subject  to  the  export 
the  Department  of 
of  section  17(c)  of  the 
Act.  as  amended. 


the  Federal  Aviation 
determined  through 
jurisdiction  proced 
this  subchapter,  to 
control  jurisdiction 
Commerce  for  pi 
Export  Administratio 


la  In  §  121.1.  Calegory  VIII. 
paragraph  (i)  is  redjesignated  as  new 


paragraph  (g)  and 
follows: 


!vi8ed  to  read  as 


*(g)  Ground  effect  iiachinet  (GEMS) 
specifically  designed  ior  modified  for  mihtary 
use.  including  but  no|  limited  to  surface  edeci 
machines  and  other  ^r  cushion  vehicles,  and 
all  components,  parta  and  accessories. 
attachments,  and  associated  equipment 
specificalty  designed  lor  modified  for  use  with 
such  machines. 


nes.  1 

.         .         . 

121.1.  Cakesoi 


11.  In  §  121.1,  Calegory  VIII. 
paragraph  (j)  is  redesignated  as  new 


paragraph  (b)  and 
follows: 


8  revised  to  read  as 


(h)  Components,  p4rts,  accessories, 
attachments,  and  assiociated  equipment 
(inclnding  ground  support  equipment) 
apecificaUy  designed  or  modified  for  the 
articles  ia  paragraph^  (a)  throagh  (g)  of  this 
category,  excluding  aircraft  tires  and 


propellers  used  with 


reciprocating  engines. 


lXln(lZl.l.  Citegory 

paragra{^  (i)  is  ad^ed 
follows: 


VIII,  a  new 

to  read  as 


(i)  Technical  Data  land  Defease  Services. 
Technical  data  (as  defined  in  i  12(X21)  and 


defense  services  (as  defined  in  1 12aa) 
directly  related  to  the  defense  articles 
enumerated  in  paragraphs  (a)  through  (h)  of 
this  category.  (See  S  125.4  for  exemptions.) 
Technical  data  directly  related  to  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  as  SME. 
Dated:  August  20. 1901. 

Director,  Center  for  Defense  Trade,  Bureau  of 

Politico-Military  Affairs. 

[FR  Doc  91-22017  Filed  9-13-91;  8:45  am] 
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ENVIRONMENTAL  PfiOTECTION 
AGENCY 


40CFRCtlt 


[FRL-; 


Economic  Incentiv*  Program  Rules 

aqency:  Environmental  Protection 
Agency  [EPA). 

action:  Notice  of  document  availability 
and  of  public  meeting.     ^.^-^    ^, 

summary:  The  EPA  is  planning  to    ^^ 
propose  rules  fbr^econ^imic  incentive 
programs  as  requirfed^y  section 
182(g)(4)(B)  of  the  Clean  Air  Act  as 
amended  in  1990.  These  rules  will  apply 
to  economic  incentive  programs  which 
may  be  adopted  by  States  pursuant  to 
sections  182(gl(3].  ia2(g)(5).  187(d)(3). 
and  187(g)  which  either  mandate,  or 
identify  as  an  option,  the  use  of  an 
economic  incentive  program  upon 
failure  of  a  State  to  meet  certain  further 
progress  milestones  or  attainment 
requirements  in  extreme,  severe,  and 
serious  ozone  nonattaiiunent  areas  or  in 
serious  carbon  monoxide  nonattainment 
areas.  Further,  these  rules  are  intended 
to  serve  both  as  guidance  to  States  in 
developing  any  discretionary  economic 
incentive  programs  and  as  guidance  in 
developing  Federal  implementation 
plans  and  Federal  rules  which  may 
include  economic  incentives. 

Ehie  to  potentially  broad  public 
interest  in  the  issues  involved,  EPA 
believes  that  the  public  should  have  an 
opportunity  to  provide  input  on  the 
issues  raised  by  the  rulemaking  in 
advance  of  EPA's  formal  proposal  of  the 
rules.  This  notice  announces  the  public 
availability  of  a  public  information 
document  and  EPA's  intent  to  conduct  a 
1-day  pubUc  meeting  as  a  fonun  for  EPA 
to  receive  pubUc  input  on  some  of  the 
key  issues  being  addressed  in  this 
rulemaking.  In  addition,  the  Agency  will 
accept  written  conuneots  on  the  public 
information  doctiment  provided  that 
comments  are  received  by  November  7. 


1991.  The  Agency  intends  to  use  this 
process  as  a  means  to  bring  the  broad 
range  of  public  views  into  the  proposal 
development  process. 

DAtES:  The  pubUc  meeting  will  be  held 
Octc^r  8. 19ei.  from  9  a.m.  to  4  p.m. 

COMMENTS:  Written  comments  are  due 
on  or  before  November  7, 1991. 
Comments  should  be  submitted  (in 
duplicate,  if  possible)  to:  Air  Docket 
Section  (A-131).  Attention:  Docket  No. 
A-91-56,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.,  Washington. 
DC  20460. 

ADDftESSES:  The  public  meeting  will  be 
held  in  the  auditorium  of  the  General 
Services  Administration  Regional  Office 
Building.  7th  and  D  Streets.  SW.. 
Washington.  DC  20407. 

To  assist  EPA  in  planning  the  public 
meeting,  persons  interested  in  attending 
should  contact  Mr,  Midiael  Sink.  Public 
Meeting  Coordinator,  at  (919)  49J-3536. 
telefax  (919)  493-7779,  Pactfic 
Environmental  Services,  Inc.,  3706 
Mayfair  Street  suite  202.  Durham.  North 
Carolina  27707,  to  give  their  name  and 
affiliation.  Please  register  by  October  2. 
1991. 

Availabilily  of  Public  Information 
Document:  The  public  information 
document.  "Public  Information 
Document:  Economic  Incentive  Program 
Rules."  is  available  by  contacting  Mr. 
Michael  Sink  (address  above). 

Docket:  Docket  No.  A-81-56  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30  p.m., 
Monday  through  Friday,  at  EPA's  Air 
Docket  Section.  Waterside  Mall,  room 
1500,  Ist  floor,  401  M  Street.  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Leland  Deck  at  (919)  541-5294. 
Ambient  Standards  Branch,  (MD-12), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 
Dated:  August  30. 1991. 

Jnlwi  Pjirjgni, 

Director,  Air  Quality  Management  Divisioa.y 
[FR  Doc.  91-22067  Filed  9-13-81:  8:45  amj 
8ILLIN0COM( 


40CFRPart2t1 
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Vermont;  Approval  of  State 
Underground  Storage  Tank  Program 

aoency:  Environmental  Protection 
Agency. 

action:  Notice  of  tentative 
determination  on  application  of 
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Vermont  for  flnal  approval,  public 
hearing,  and  public  comment  period. 

summary:  The  purpose  of  this  notice  is 
to  announce  that:  (1)  The  Environmental 
Protection  Agency  (EPA)  has  received  a 
complete  application  from  the  State  of 
Vermont  requesting  final  approval  of  its 
underground  storage  tank  (UST) 
program  under  subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA):  (2)  EPA  has  reviewed 
Vermont's  application  and  has  made  the 
tentative  decision  that  Vermont's  UST 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final  approval; 
(3)  Vermont's  application  for  final 
approval  is  now  available  for  public 
review  and  copying;  (4)  public 
comments  are  requested;  and  (5)  a 
public  hearing  will  be  held  to  solicit 
comments  on  the  application,  if  there  is 
significant  public  interest. 
DATES:  A  public  hearing  is  scheduled  for 
October  23. 1991.  The  State  of  Vermont 
will  participate  in  the  public  hearing 
held  by  EPA.  The  hearing  will  begin  at 
10  a.m.  and  will  continue  until  the  end  of 
testimony  or  1  p.m.,  whichever  comes 
first. 

Requests  to  present  oral  testimony 
must  be  filed  by  October  17, 1991. 
Written  comments  must  be  received  by 
October  23, 1991.  EPA  reserves  the  right 
to  cancel  the  hearing  should  there  be  no 
significant  public  interest.  Those 
informing  EPA  of  their  intention  to 
testify  will  be  notified  of  the 
cancellation. 

ADOAESSES:  Comments  and  requests  to 
testify  should  be  mailed  to  Joan  Coyle, 
Underground  Storage  Tank  Program, 
HPU-1,  U.S.  EPA,  Region  I,  JFK  Federal 
Building,  Boston,  MA  02203.  Copies  of 
Vermont's  final  appUcation  for  program 
approval  are  available  8  a.m.-4  p.m., 
Monday  through  Friday,  at  the  following 
locations  for  review: 
Vermont  Department  of  Environjnental 

Conservation,  103  South  Main  Street, 

Waterbury,  VT  05676.  Phone:  (802) 

244-8702; 
U.S.  EPA  Headquarters,  Library,  room 

211A,  401  M  Street.  Washington,  DC 

20460,  Phone:  (202)  382-5926; 
U.S.  EPA,  Region  I,  Library  11th  Floor,  1 

Congress  Street,  Boston,  MA  02203, 

Phone:  (617)  565-3300. 

EPA  and  Vermont  will  hold  the  public 
hearing  on  October  23. 1991  in  the 
Skylight  Conference  Room.  Waterbury 
Office  Complex.  103  South  Main  Street, 
Waterbury,  VT.  The  hearing  will  begin 
at  10  a.m.  and  will  continue  until  the  end 
of  testimony  or  1  p.m.,  whichever  comes 
first. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Coyle  HPU-1,  Underground 


Storage  Tank  Program,  U.S.  EPA,  Region 
I  JFK  Federal  Building,  Boston.  MA 
02203.  Comments  should  be  sent  to  this 
address.  Phone:  (617)  573-9667. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  RCRA  authorizes  EPA 
to  approve  state  UST  programs  to 
operate  in  the  State  in  lieu  of  the  Federal 
UST  program.  Two  types  of  approval 
may  be  granted.  The  first  type,  known 
as  "interim  approval"  is  a  temporary 
approval  which  is  granted  if  EPA 
determines  that  the  state  UST  program 
is  "no  less  stringent"  than  the  Federal 
program  [section  9004(b),  42  U.S.C 
6991c(b)J  in  the  following  elements: 
Corrective  action,  financial 
responsibility,  notification  requirements, 
and  new  tank  standards.  While 
operating  under  interim  approval,  the 
State  may  complete  the  development  of 
"no  less  stringent"  standards  for  the 
following  elements:  Release  detection, 
release  detection  recordkeeping, 
reporting  of  releases  and  corrective 
actions  taken,  and  tank  closure. 

The  second  type  of  approval  is  a 
"final  approval"  that  is  granted  if  EPA 
determines  that  the  State  program:  (1)  Is 
"no  less  stringent"  than  the  Federal  UST 
program  in  all  the  following  elements: 
Corrective  action,  financial 
responsibility,  new  tank  standards, 
release  detection,  release  detection 
recordkeeping,  release  reporting,  tank 
closure,  and  notification  requirements  of 
section  9004(a)(8),  42  U.S.C.  6991c(a)(8); 
and  (2)  provides  for  adequate 
enforcement  of  compliance  with  UST 
standards  [section  9004(a),  42  U.S.C. 
6991c(a)l. 

B.  Vermont 

On  May  2. 1990,  EPA  received  a  draft 
application  for  program  approval  from 
the  State  of  Vermont.  Prior  to  this,  the 
State,  working  with  EPA,  made 
regulatory  changes  to  meet  the  seven 
federal  objectives  and  to  demonstrate 
that  it  has  a  program  that  provides 
adequate  enforcement  of  compliance 
with  the  requirements.  On  August  8, 
1990,  Vermont  held  a  public  hearing  on 
the  amended  UST  Regulations.  The 
amendments  were  approved  by  the 
Legislative  Rules  Committee  in 
December  and  became  effective  on 
February  1, 1991. 

On  May  15, 1991,  Vermont  submitted 
an  official  application  for  final  approval. 
Prior  to  its  submission,  Vermont 
provided  an  opportunity  for  public 
notice  and  comment  in  the  development 
of  its  underground  storage  tank  program. 
This  is  required  under  40  CFR  281.50(b). 
EPA  has  reviewed  Vermont's 
application,  and  has  tentatively 


determined  that  the  State's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  final  approval 
Consequently,  EPA  intends  to  grant  final 
approval  to  Vermont  to  operate  its 
program. 

In  accordance  with  Section  9004  of 
RCRA.  42  U.S.C.  6991c  and  40  CFR 
281.50(e),  the  Agency  will  hold  a  public 
hearing  on  its  tentative  decision  on 
October  23. 1991  in  Waterbury.  Vermont 
from  10  a.m.-l  p.m.  The  public  may  also 
submit  written  comments  on  EPA's 
tentative  determination  until  October  23, 
1991.  Copies  of  Vermont's  application 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"ADDRESSES"  section  of  this  notice. 

The  Vermont  Department  of 
Environmental  Conservation,  through 
the  Hazardous  Materials  Management 
Division,  has  developed  state  standards 
and  criteria  for  the  design,  installation, 
operation,  maintenance,  and  monitoring 
of  underground  storage  tanks  to  prevent 
UST-related  ground  and  surface  water 
contamination,  under  authority  of 
chapter  59,  Underground  Liquid  Storage 
Tanks. 

The  statute  provides  for  the  following: 

(1)  Authority  to  promulgate  UST 
regulations  for  controlling  underground 
storage  facilities  containing  petroleum, 
chemical  substances,  and  related 
sludges. 

(2)  Authority  to  impose  civil  or 
criminal  penalties  for  violations  of  any 
provision  of  the  statute. 

(3)  Authority  to  conduct  comphance 
monitoring  inspections  and  other 
enforcement  activities. 

(4)  Notification  requirements  for 
owners  of  underground  storage  tanks, 
including  farm  and  residential  motor 
fuel  tanks  and  on-premises  heating  oil 
tanks  greater  than  1100  gallons. 

(5)  Establishment  of  the  Petroleum 
Cleanup  Fund  that  through  licensing 
fees  and  tank  assessment  fees,  helps 
pay  for  cleanup  and  restoration  of 
contaminated  soil  and  groundwater 
caused  by  petroleum  releases  from 
USTs,  and  for  third  party  damages. 

(6)  A  loan  assistance  program  to  help 
owners  of  small  retail  gasoline  outlets 
and  small  municipahties  replace,lheir 
petroleum  tanks. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination  received 
during  the  public  comment  period  or  at 
the  hearing.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  final  approval  to 
Vermont.  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
Vermont's  program  within  sixty  (60) 
days  after  die  date  of  the  public  hearing 
and  will  give  notice  of  it  in  tKe  Federal 
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Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
ma]oT  comments. 

Compliance  With  E  lecutive  Order 
12291 

The  Office  of  Mailageraent  and  Badget 
has  exempted  this  ride  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  UnderW^e  Regulatory 
Flexibility  Act 

Pursuant  to  5  U.sjc  605(b).  I  hereby 
certify  that  this  appioval  will  not  have  a 
signiHcant  economii  impact  on  a 
substantial  number  of  small  entities. 
Approval  of  Vermont's  UST  program 
effectively  suspendt  the  applicability  of 
the  Federal  UST  regulations,  thereby 
eliminating  duplicaKve  requirements  for 
owners  and  operators  of  underground 
storage  tanks  in  the  State.  Consequently, 
it  does  not  impose  ^ny  new  burdens  on 
small  entities.  This  tule.  therefore,  does 
not  require  a  regula  ory  flexibility 
analysis. 

List  of  Subjects  bi  4 )  CFR  Part  281 

Admini&trative  p^ctice  and 
procedure,  Hazardc  us  material.  State 
program  approval,  i  Jid  Underground 
storage  tanks. 

Authority:  This  noti  :e  is  issued  under  the 
authority  of  sectloo  91]  M  of  the  Solid  Waste 
Disposal  Act  aa  amen  ied.  42  U.S.C.  68910. 

Dated:  August  za  1)91. 
PaulKMMgh. 

Acting  Regional  Adnu  nistrator. 
[FR  Dot  91-22189  FiU  d  9-13-91;  8:45  am] 
8IUJNaC0M( 


FEDERAL  EMERGf  NCY 
MANAGEMENT  AOENCY 

44  CFR  Parts  59. 61. 62,  and  75 
RIN  3067-AS70 

Nationai  Flood  Insuranctt  Program 
Coverage  aid  Sat«t 

AGENCY:  Federal  Insurance 

Administration  (FlA),  Federal 

Emergency  Management  Agency 

(FKMA). 

ACnow:  Proposed  1 

summary:  This  proposed  rule  would 
A     revise  the  National!  Flood  Insurance 
^^ft»gram  (NFIP)  regulations  dealing  with 
flood  insurance  coverage,  premiums, 
and  commissions  f^r  agents,  including 
reviiRons  to  the  Standard  Flood 
Insurance  Policy  (aTP)  terms  and 
provisions.  The  purpose  of  the  proposed 
rule  is  to  revise  the  commissions  paid  to 


property  insurance 


IMI 


agents  and  brokers 


("producers'T  selling  flood  insurance 
policies  issued  by  the  National  Flood 
Insurance  Program  (NFIP)  through  its 
servicing  contractor  increase  the 
deductibles  (building  and  contents, 
separately]  for  those  flood  insurance 
policies  which  are  rated  using  the 
subsidized  rates.  i.e.,  "chargeable  rates", 
established  pursuant  to  sections 
130e(a)(l)  and  (a)(2)  and  1338(b)(1)  of 
the  National  Flood  Insurance  Act  of 
1968,  as  amended;  increase  the 
probation  additional  premium  for  flood 
insurance  policies  issued  on  properties 
located  in  communities  which  are  on 
probation:  and  make  other  technical 
and/or  editorial  changes.  This  proposed 
rule  is  necessary  to  eliminate  the 
administrative  burden  experienced  by 
insurance  agents  and  the  NFIP  servicing 
contractor  because  of  the  paperwork 
and  record-keeping  involved  with  the 
dual  commission  rate  system  and  to 
effect  an  increase  in  the  revenues  to  the 
National  Flood  Insurance  Fund,  from 
which  all  expenses  for  operation  of  the 
NFIP  are  derived.  The  intended  effect  of 
this  proposed  rule  is  to  achieve  a  greater 
administrative  and  fiscal  effectiveness 
in  the  operation  of  the  NFIP  and  lessen 
the  burdens  on  those  property  insurance 
agents  and  brokers  ("producers")  who 
are  selling  NTTP  Direct  policies. 
DATE:  All  comments  must  be  received  on 
or  before  November  15, 1991. 
ADDRESSES:  Comments  should  be  sent 
to  the  Rules  Docket  Clerk.  Office  of 
General  Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street.  SW.. 
room  840,  Washington.  DC  20472. 

FOR  RIRTHBI  INfORMATION  CONTACT: 

Donald  L  Collins,  Federal  Emergency 

Management  Agency,  Federal  Insurance 

Administration,  500  C  Street,  SW., 

Washington,  DC  20472;  telephone  (202) 

646-3419. 

8t;»PLEMB<TARV  INFORMATION:  This 

proposed  role  would  amend  the 
National  Flood  Insurance  Program 
(NFIP)  regulations  dealing  with  the 
commissions  paid  to  property  insurance 
agents  and  brokers  ("producers")  for  the 
procurement  of  new  flood  insurance 
policies,  and  renewals  thereof,  on  behalf 
of  policyholders  insured  under  the 
National  Flood  Insurance  Program 
(NFIP)  directly  by  the  Federal 
Government  through  its  servicing 
contractor  (NFIP  direct  business).  The 
proposed  amendments  also  relate  to 
revision  to  the  Standard  Flood 
Insurance  Policy  (SFIP)  terms  pertaining 
to  the  deductible  for  those  flood 
insurance  policies  issued  or  renewed  on 
and  after  January  1, 1992,  which  are 
rated  using  the  subsidized  rates,  i.e., 
"chargeable  rates",  established  pursuant 
to  sections  130e(a)(l)  and  (a)(2)  and 


1336(b)(1)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  and 
to  revision  of  the  probation  additional 
premium  for  flood  insurance  policies 
issued  or  renewed  on  properties  located 
in  communities  which  are  placed  on 
probation  on  and  after  January  1. 1992. 

Commissioo  Chaages 

The  proposed  revision  to  the 
commissions  would  return  to  the  flat 
15%  on  the  first  $2,000  of  premium  and 
5%  on  the  amount  of  premium  in  excess 
of  $2,000.  subject  to  a  minimum 
commission  of  $10.00,  in  e^ect  prior  to 
October  1. 1988.  The  commissions  to  be 
replaced  provide  for  a  17%  commission 
on  the  first  $2,000  of  premium  for  new 
business  and  14  percent  on  the  first 
$2,000  of  premium  for  renewal  business 
and  5%  on  the  amount  of  premium  in 
excess  of  $2,000  for  all  business.  The 
current  rate  was  originally  put  in  place 
in  the  hope  that  it  would  provide  an 
added  incentive  for  the  production  of 
new  business.  [Effective  on  that  same 
date,  FIA  also  revised  the  commission 
allowance  provisions  of  the  "Write  Your 
Own"  (WYO)  Program  (44  CFR  part  62. 
subpart  C)  which  was  authorized 
pursuant  to  section  1345  of  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Pub.  L.  90-448.  42  U.S.C.  4001. 
et  seq.)  to  provide  for  a  base 
commission  allowance  of  14%  and 
additional  percentage  increases  in 
increments  of  one  tenth  of  one  percent 
for  each  one  percent  growth  in  the  . 
company's  policies  in  force  during  the 
Arrangement  Year,  up  to  a  maximum  of 
17  percent). 

As  set  forth  in  the  final  rules 
published  in  the  Federal  Register  (53  FR 
15208-15221)  on  April  28, 1988,  these 
changes  were  established  with  the 
expressed  intent  of  monitoring  both 
systems  and  reviewing  their  impact  after 
a  two-year  period.  That  period  has  now 
passed  and  FIA  has  completed  an 
evaluation  of  the  changes. 

The  analysis  revealed  that  the 
accounting  system  for  dual  rates  was  an 
administrative  burden  for  individual 
agents  and  the  NFIP  servicing  contractor 
and  that  the  17%  new  business 
commission  rate  for  the  past  two  years 
did  not  result  in  a  significant  increase  in 
new  business.  For  example,  for  NFIP 
direct  business,  for  the  month  of 
September  1988  (the  date  just  prior  to 
the  date  of  the  commission  increase), 
the  number  of  new  policies  written 
totaled  14,107  while  for  the  month  of 
December  1990  the  number  of  new 
policies  written  totaled  5,153.  While  it  is 
true  that,  during  that  period,  a  number  of 
agents  moved  NFIP  direct  business  to 
one  or  more  WYO  Companies,  even 
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taking  into  account  the  reduced  number 
of  agents  continuing  to  write  policies 
issued  directly  by  the  Federal 
Government,  the  amount  of  new 
business  generated  has  been 
insignificant. 

Although  the  increase  in  the  policy 
base  over  the  last  seven  to  eight  months 
has  been  at  a  greater  rate  than  the 
months  prior  to  that,  this  appears  to  be 
due  in  large  measure  to  other  factors 
such  as  die  introduction  of  new  products 
(e.g.,  the  Condominium  Master  Policy 
and  the  Preferred  Risk  Policy),  increased 
enforcement  of  the  mandatory  purchase 
requirement  by  the  lending  commimity, 
and  the  public's  increased  awareness  of 
flooding  as  a  result  of  the  devastation 
caused  by  Hurricane  Hugo  and  other 
flooding  events. 

With  respect  to  policies  written  under 
the  WYO  ftt)grara,  the  analysis  of  the 
system  now  in  effect  revealed  that  the 
planning,  tracking,  accounting,  and 
annual  adjustment  required  to 
determine  the  additional  commission 
percentage  earned  by  a  WYO  company 
•8  a  major  administrative  burden  to  the 
company  and  to  the  NFIP  servicing 
contractor.  Hence,  in  a  separate 
rulemaking  published  in  the  Federal 
Register  (56  FR  22670-22674)  on  May  16. 
1991,  FEMA  has  also  proposed  a 
revision  to  the  commission  allowance 
provisions  in  the  Financial  Assistance/ 
Subsidy  Arrangement  for  WYO 
companies  to  return  to  the  flat 
commission  allowance  of  15%  of  the 
company's  written  premiums. 

Increased  Deductibles  for  Subsidized 
Policies 

Regarding  the  proposal  to  increase  the 
deductibles  (building  and  contents 
separately)  for  certain  types  of  policies, 
the  latest  rate  review  of  ihe  NFIP 
indicates  a  need  for  an  increase  in 
revenues.  This  can  be  handled  either  by 
rate  increases,  or  by  odier  means  such 
as  imposing  coverage  limitations  or 
increasing  deductibles,  or  by  both. 

Section  1308(uj(2)  of  the  National 
Flood  Insurance  Act  of  1^68.  as 
amended,  charges  the  Director  of  FEMA 
with  the  responsibihty  of  estabhshing 
"chargeable  premium  rates"  which  are 
"*  *  *  adequate,  on  the  basis  of 
accepted  actuarial  principles,  to  provide 
reserves  for  anticipated  losses,  or  if  less 
than  such  cunount.  consistent  with  the 
objective  of  making  flood  insurance 
available  where  necessary  at 
reasonable  rates  so  as  to  encourage 
prospective  insureds  to  purchase  such 
insurance  *  *  *".  Since  there  have  been 
two  increases  in  the  subsidized  premium 
rates  within  the  last  four  years,  it  is  felt 
that  the  better  approach  to  increasing 
the  revenue  would  be  by  adjustment  to 


the  deductible  provisions  for  policies 
which  are  issued  using  those  rates. 
Therefore,  this  proposed  rule  would 
revise  the  deductible  provisions  of  the 
Standard  Flood  Insurance  Policy  (SFIP) 
to  provide  a  s^>arate,  higher  deductible 
(separately  for  building  and  contents) 
for  any  policy  issued  or  renewed  on  or 
after  January  1. 1992,  where  federally 
subsidized  rates  are  used  to  calculate 
the  premium.  This  means  policies  issued 
for  buildings  and  contents  in  Emergency 
Program  communities  as  well  as  those 
policies  issued  for  buildings  and/or 
contents  in  areas  of  special  flood  hazard 
(except  A99  zones)  of  Regular  Program 
communities  which  are  rated  using  Pre- 
FIRM  rates.  These  are  buildings  which, 
because  they  were  built  before  the 
degree  of  flood  risk  bad  been 
ascertained  and  depicted  on  a  Flood 
Insurance  Rate  Map  (FIRM),  are  subject 
to  a  greater  exposure  to  flood  loss.  The 
higher  deductibles  will  not  apply  to 
policies  issued  for  buildings  and 
contents  in  A99  zones  because  these  are 
areas  of  special  flood  hazard  where 
enough  progress  has  been  made  on  a 
protective  system,  such  as  dikes,  dams, 
and  levees,  to  consider  it  complete  for 
insurance  rating  purposes,  nor  will  they 
apply  to  policies  issued  for  buildings 
and  contents  which  are  located  in  B,  C, 
and  X  zones  (areas  of  moderate  or 
minimal  flood  hazards)  or  D  zones 
(areas  of  undetermined,  but  possible, 
flood  hazards). 

This  proposed  change  to  the 
deductibles  will  provide  a  greater 
flexibihty  to  the  Program  and  to  the  goal 
of  designing  the  Program  with  an  eye 
toward  "•  •  •  minimizing  costs  and 
distributing  burdens  equitably  among 
those  who  will  be  protected  by  flood 
insurance  and  the  general  public" 
(Section  1302(d)  of  die  1968  Act).  The 
proposed  increase  in  the  deductibles  for 
those  policies  where  the  federally 
subsidized  rates  are  used  to  calculate 
the  premium  is  not  intended  to  change 
the  dollar  amount  which  can  be 
reimbursed  to  an  insured  without  the 
deductibles  being  applied  for  certain 
mitigation  expenses.  There  is  a  ceiling 
on  reimbursement  for  these  mitigation 
expenses.  The  ceiling  is  the  current 
uniform  minimum  deductible  of  $500. 
The  $500  ceiling  will  continue  to  apply 
to  all  policies,  even  those  that  will  have 
a  $750  deductible  under  the  proposed 
change.  The  mitigation  actions  involved 
are  the  temporary  removal  and  storage 
of  insured  property  and  the  purchase  of 
sandbags  and  the  other  items 
specifically  spelled  out  in  the  policy  for 
the  purpose  of  mitigating  flood  damage 
when  there  is  imminent  danger  of  a 
flood  loss.  To  clarify  that  the  uniform 
ceiling  will  remain  in  effect  we  are 


proposing  to  revise  the  language  in  both 
the  Dwelling  form  and  the  General 
Property  form  of  the  SFIP  to  provide  for 
such  reimbursements  up  to  a  $500  ceiling 
without  specifying  the  ceiling  terms  of 
the  minim iim  deductible. 

Increase  in  Pn^Mtion  Adifitioaal 
Premium 

The  probatioo  procedures  were  put  in  ■ 
place  in  1986  as  a  means  of  encouraging 
communities  which  were  non-compliant 
with  the  floodplain  management 
requirements  oi  the  NFIP  to  remedy  the 
deficiencies  widiout  having  to  be 
suspended  from  the  Program.  Placing  a 
community  on  probation  still  allowed 
owners  of  insurable  property  within  the 
communities  to  obtain  flood  insurance 
coverage  for  those  properties.  However, 
in  recognition  of  the  additional  hazard 
that  non-compliance  presents,  an 
additional  premium  of  $25  was 
established  for  every  NFIP  policy  issued 
or  renewed  on  properties  located  in 
communities  which  are  placed  on 
probation.  In  light  of  our  experiences  in 
implementing  the  probation  procedures 
over  the  last  five  years  and  in 
recognition  of  the  inflation  that  has 
occurred  during  that  period,  we  are 
proposing  an  increase  in  the  probation 
additional  premium  to  $50.  The  new  $50 
charge  would  apply  to  all  policies  issued 
or  renewed  for  properties  located  in 
communities  which  are  placed  on 
probation  on  and  after  January  1, 1992. 
For  example,  a  policy  issued  on  January 
1, 1992.  for  a  property  located  in  a 
community  placed  on  probation 
effective  Dewember  31, 1991,  would  be 
subject  to  the  $25.00  additional  premium 
and.  if  the  community  were  still  on 
probation  at  renewal  time  (January  1. 
1993).  that  same  policy  would  then  be 
subject  to  the  $50.00  additional 
premium." 

Technical  or  Editorial  Changes 

A  few  other  changes  of  a  technical  or 
editorial  nature  are  contained  in  this 
proposed  rule  such  as  deleting  the  State 
of  Oklahoma  from  the  list  of  states 
which  qualify  as  self-insurers  (this  state 
was  inadvertently  included  in  the  list 
and  has  never  qualified  as  a  self- 
insurer);  deleting  all  references  to  the 
National  Food  Insurers  Association 
(NFIA),  which  terminated  all 
involvement  with  the  NFIP  on  December 
31, 1977;  and  deleting  from  the 
deflnitions  section  in  Part  59  the 
definition  for  "Associate  Director**. 

FEMA  has  detennined  that  this 
proposed  rule  will  have  no  effect  on 
environmental  quality  and  therefore,  in 
accordance  widi  44  CFR  10.8(c)[2)(i),  is 
categorically  excluded  from  the 
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requirement  to  prepare  an 
environmental  aaeessment  or 
environmental  in^pact  statement. 

This  proposed  hile  will  not  have  a 
significant  econoinic  impact  on  a 
substantial  number  of  small  entities  and 
has  not  undergone  a  regulatory 
flexibility  analysis. 

This  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291.  dated  Feb^ary  27, 1981,  and. 
hence,  no  regulatpry  analysis  has  been 
prepared. 

lined  that  this 
M  not  contain  a 
lation  requirement  as 
on  3504(h)  of  the 


FEMA  has  dete 
proposed  rule  dc 
collection  of  infoi 
described  in  secti 


Paperwork  Reduction  Act. 

List  of  Subjects  ii  44  CFR  Parts  59. 61. 

62,  and  75 

Flood  insurance.  Flood  plains. 

Accordingly,  it  is  proposed  to  amend 
44  CFR  chapter  I,|Subchapter  B.  as 
follows: 


l.lSli 


PART  59— GENERAL  PROVISIONS 


citation  for  part  59 
bad  as  follows: 


1.  The  authority 
will  continue  to  i 

Authority:  42  U.SlC.  4001;  el  seq.; 
Reorganization  Plai  No.  3  of  1978;  E.0. 12127. 


S  59.1    [Anwndcd] 

2.  Section  59.1  is  proposed  to  be 
amended  to  read  as  follows: 

a.  By  adding  at  the  end  of  the 
definition  of  "are  i  of  special  flood 
hazard",  the  foUolwing  sentence;  "For 
purposes  of  thesej  regulations,  the  term 
"special  flood  hatard  area  (SFHA)  is 
synonymous  in  ineaning  with  the  phrase 
"area  of  special  flood  hazard." 

b.  By  removingjthe  definition  of 
"Associate  Direcjor". 

c.  By  adding,  alphabetically,  a 
definition  of  "Special  flood  hazard  area" 
to  read  as  followi  i: 

*        •        *        «        • 

Special  flood  h  izard  area.  See  area  of 
special  flood  haz  ird. 


SSA.4    [Ainen<tod 

3.  Section  59.4  s  proposed  to  be 
amended  by  deleting  at  the  end  of 
paragraph  (c)  thei  phrase  "(39  FR  26186- 
26193,  July  17, 19^4;  40  FR  16710.  April 
14, 1975;  40  FR  54  J77-54278.  November 
21, 1975;  and  41  F  X  2426,  January  16. 
1976)"  and  addin  j  in  place  thereof  the 
phrase  "(54  FR  2^66-29695.  July  13. 
1989)'. 


{59.24    [Amend**] 
4.  Section  59.24 

amended  as  folia  iws: 
a.  By  removing 

phrase  "when  thd 

on  or  after  Octob  er 


is  proposed  to  be 
vs: 

in  paragraph  (b)(3),  the 
probation  is  to  begin 
1. 1986.". 


b.  By  removing  in  the  eighth  sentence 
of  paragraph  (b)  all  of  the  language  after 
the  phrase  "on  or  after  October  1, 1986," 
and  adding  in  place  thereof  the  please 
"but  prior  to  January  1, 1992.  an 
additional  premium  of  $25.00  shall  be 
charged  on  each  such  policy  newly 
issued  or  renewed  during  the  one-year 
period  beginning  on  the  date  the 
community  is  placed  on  probation  and 
during  any  successive  one-year  periods 
that  begin  prior  to  January  1. 1992." 

c.  By  adding  two  new  sentences  to  the 
end  of  paragraph  (b)  as  follows:  "Where 
a  community's  probation  begins  on  or 
after  January  1. 1992.  the  additional 
premium  described  in  the  preceding 
sentence  shall  be  $50.00,  which  shall 
also  be  charged  during  any  successive 
one-year  periods  during  which  the 
coRununity  remains  on  probation  for 
any  part  thereof.  This  $50.00  additional 
premium  shall  further  be  charged  during 
any  successive  one-year  periods  that 
begin  on  or  after  January  1, 1992,  where 
the  preceding  one-year  probation  period 
began  prior  to  January  1, 1992. 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

5.  The  authority  citation  for  part  81 
will  continue  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978;  EO.  12127. 

§61.5    [Amended] 

6.  Section  61.5  is  proposed  to  be 
amended  as  follows: 

a.  In  paragraph  (d)  by  adding  the 
designation  "(1)"  after  "(d)".  and  by 
revising  newly  designated  paragraph 
(d)(1)  to  read  as  follows: 
***** 

(d)(1)  Each  loss  sustained  by  the 
insured  is  subject  to  a  deductible 
provision  under  which  the  insured  bears 
a  portion  of  the  loss  before  payment  is 
made  under  the  policy.  In  the  case  of 
any  flood  insurance  policy  issued  or 
renewed  for  a  property  located  in  an 
Emergency  Program  community  or  for 
any  property  located  in  a  Regular 
Program  community  in  Zones  A.  AO. 
AH.  Al-30.  AE.  VO.  Vl-30.  VE.  or  V 
where  the  rates  available  for  buildings 
built  before  the  effective  date  of  the 
Flood  Insurance  Rate  Map  (FIRM)  are 
used  to  compute  the  premium,  the 
amount  of  the  deductible  for  each  loss 
occurrence  is: 

(i)  For  structural  (i.e..  insured  building) 
losses,  $750.00;  and 

(ii)  For  contents  (i.e.,  insured  personal 

property)  losses,  $750.00. 

***** 

b.  By  adding  the  designation  "(3)" 
before  the  paragraph  beginning  with  the 
words  "Optional  Deductibles,  All  Zones. 


available  as  follows:",  and  by  adding  a 
new  paragraph  (d)(2)  to  read  as  follows: 

***** 

(d)  •  *  * 

(2)  For  policies  other  than  these 
described  in  paragraph  (d)(1)  of  this 
section  the  amount  of  the  deductible  for 
each  loss  occurrence  is: 

(i)  For  structural  (i.e.,  insured  building) 
losses,  $500.00;  and 

(ii)  For  contents  (i.e.,  insured  personal 
property)  losses.  $500.00. 


§61.15    [Amended] 

7.  Section  61.15  is  proposed  to  be 
removed  in  its  entirety. 

§61.16    [Amended] 

8.  Section  61.16  is  proposed  to  be 
amended  by  removing  the  phrase  "that 
has  been  placed  on  probation  on  or  after 
October  1, 1986.  is  $25.00."  and  adding  in 
place  thereof  the  phrase  "placed  on 
probation  prior  to  January  1. 1992,  is 
$25.00.  Where  the  community  was 
placed  on  probation  on  or  after  January 
1, 1992,  the  additional  premium  charge  is 
$50.00.". 

Appendix  A(1)   [Amended] 

9.  Appendix  A(l)  of  part  61  is 
proposed  to  be  amended  as  follows: 

a.  At  Article  II — Definitions,  in  the 
definition  of  "Direct  Physical  Loss  by  or 
from  Flood",  remove  the  phrase  "for 
buildings  in  an  amount  up  to  the  amount 
of  the  minimum  building  deductible" 
and  add  in  place  thereof,  the  phrase  "for 
building  in  an  amount  not  to  exceed 
$500"  and  remove  the  phrase  "for 
contents  in  an  amount  up  to  the  amount 
of  the  minimum  contents  deductible." 
and  add  in  place  thereof,  the  phrase  "for 
contents  in  an  amount  not  to  exceed 
$500.". 

b.  At  Article  II — Definitions,  in  the 
definition  of  "Probation  additional 
premium",  add  a  period  after  the  phrase 
"44  CFR  59.24"  and  remove  the  rest  of 
the  sentence. 

c.  At  Article  IV — Property  Covered 
(Subject  to  "Property  Not  Covered" 
Provisions),  in  paragraph  A.7.  remove, 
the  phrase  "up  to  the  amount  of  the 
minimum  building  deductible."  and  add 
in  place  thereof  the  phrase  "not  to 
exceed  $500.". 

d.  At  Article  VI— Deductibles, 
redesignate  paragraph  C.  as  paragraph 
D.;  amend  newly  redesignated 
paragraph  D  by  removing  the  word 
"The"  the  first  time  it  is  used  and  adding 
in  place  thereof  the  phrase  "For  policies 
other  than  those  described  in  paragraph 
C  above  the";  and  add  a  new  paragraph 
C,  to  read  as  follows: 
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C.  For  any  flood  insurance  policy 
issued  or  renewed  for  a  property  located 
in  an  Emei^ncy  Program  community  or 
for  any  property  located  in  a  Regular 
Program  community  in  Zones  A.  AO, 
AH.  Al-30.  AE.  VO.  Vl-30.  VE.  or  V 
where  the  rates  available  for  buildings 
built  before  the  effective  date  of  the 
Flood  Insurance  Rate  Map  (FIRM)  are 
used  to  compute  the  premium,  the 
amount  of  the  deductible  for  each  loss 
occurrence  is  determined  as  follows:  We 
shall  be  liable  only  when  such  loss 
exceeds  $750.00.  or  the  amount  of  any 
higher  deductible  which  you  selected 
when  you  applied  for  this  insurance  or 
when  your  raised  the  deductible  by 
endorsement" 


Appendix  A(2)    [Amended] 

10.  Appendix  A(2)  of  part  61  is 
proposed  to  be  amended  as  follows: 
a  At  Article  U — Definitions,  in  the 
definition  of  "Direct  physical  loss  by  or 
from  flood",  remove  the  phrase  "for 
buildings  in  an  amount  up  to  the  amount 
of  the  minimum  building  deductible" 
and  add  in  place  thereof,  the  phrase  "for 
buildings  in  an  amount  not  to  exceed 
$500"  and  remove  the  phrase  "for 
contents  in  an  amount  up  to  the  amount 
of  the  minimum  contents  deductible." 
and  add  in  place  thereof,  the  phrase  "for 
contents  in  an  amount  not  to  exceed 
$500.". 

b.  At  Article  II — Defmitions,  in  the 
definition  of  "Probation  additional 
premium",  add  a  period  after  the  phrase 
"44  CFR  59.24"  and  remove  the  rest  of 
the  sentence. 

c.  At  Article  IV — Property  Covered 
(Subject  to  "Property  Not  Covered" 
Provisions]  in  paragraph  A3,  remove  the 
phrase  "up  to  the  amount  of  the 
minimum  building  deductible."  and  add 
in  place  thereof  the  phrase  "not  to 
exceed  $500.". 

d.  Article  VI — Deductibles,  is  revised 
to  read  as  follows: 

Article  VI— Deductibles 

A  Each  loM  to  the  insured  property  ■ 
subject  to  a  deductible  provision  undier  which 
the  insured  bears  a  portion  of  the  lost  before 
payment  is  made  under  the  policy. 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  loss  and  contents 
loss  including,  as  to  each,  any  debris  removal 
expenses. 

C.  For  any  flood  insurance  policy  issued  or 
renewed  for  a  property  located  in  an 
Emergency  Program  community  or  for  any 
property  located  in  a  Regular  Program 
community  in  Zones  A  AO,  AH,  Al-ao,  AE, 
VO,  Vl-30,  VE  or  V  where  the  rates 
available  for  buildings  built  before  the 
effective  date  of  the  Flood  Insurance  Rate 
Map  (FIRM)  are  used  to  compute  the 
premium,  the  amosnt  of  ttie  deductible  for 
each  loss  occurrence  is  determined  as 


follows:  The  Insurer  shall  be  liable  only  when 
such  loss  exceeds  $750.00,  or  the  amount  of 
any  higher  deductible  which  the  Insured 
selected  when  the  Insured  applied  for  this 
insurance  or  when  the  Insured  raised  the 
deductible  by  endorsement. 

D.  For  policies  other  than  those  described 
in  paragraph  C.  above,  the  amount  of  the 
deductible  for  each  loss  occurrence  is 
determined  as  follows:  The  Insurer  shall  be 
liable  only  when  such  loss  exceeds  $500.00, 
or  the  amount  of  any  higher  deductible  which 
the  Insured  selected  when  the  Insured 
applied  for  this  insurance  or  when  the 
Insured  raised  the  deductible  by 
endocsenent 

PART  62--SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAWS 

11.  The  authority  citation  for  part  62 
will  continue  to  read  as  follows: 

AuthMity:  42  U.S.C  4001:  et  seg.; 
Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 

12.  Section  62.6  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1) 
and  (a)(2)  to  read  as  follows: 

§  62.6    Minimum  commissions. 

(a)  *  *  * 

(1)  In  the  case  of  a  new  or  renewal 
policy,  the  following  commission  shall 
apply  based  on  the  total  premiums  paid 
for  the  policy  term: 


Premium  amount 


First  S2,000  of  FVanaum. 
ExcMS  et  $2.000.. 


Commissions 
(percsnt) 


15 
5 


(2)  In  the  case  of  a  mid-term  increases 
in  amounts  of  insurance  added  by 
endorsements,  the  following 
commissions  shall  apply  based  on  the 
total  premiums  paid  for  the  increased 
amounts  of  insurance: 


Premium  amount 


First  $2,000  of  Premium.... 
Excess  o(  $2i)00 


Commissiona 
(percent) 


15 
5 


PART  75— EXEMPTION  OF  STATE- 
OWNED  PROPERTIES  UNDER  SELF- 
INSURANCE  PLAN 

13.  The  authority  citation  for  part  75 
will  continue  to  read  as  follows: 

Authority:  42  U.S.C.  4001:  et  se?.; 
Reorganization  Plan  No.  3  of  1978:  EO.  12127. 

§75.14    [Amended] 

14.  Section  75.14  is  proposed  to  be 
amended  by  removing  the  word 
"Oklahoma.". 


Dated:  August  20.  tan. 
CM.  "Bud"  Schauerto, 
Federal  Insurance  Administrator. 
(FR  Doc  91-Z1793  Filed  9-13-91: 8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  91-261  iM$-7792I 

Radio  Broadcasting  S«rvic««; 
Waltarboro,  SC 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Gresham 
Conunimication,  Inc.,  seeking  the 
substitution  of  Channel  265C3  for 
Channel  265A  at  Walterboro.  South 
Carolina,  and  the  modification  of 
Station  WALD-FM's  license  to  specify 
operation  on  the  higher  powered 
channel.  Channel  265C3  can  be  allotted 
to  Walterboro  in  compliance  with  the 
Commission's  minimam  distance 
separation  requirements  with  a  site 
restriction  of  19.7  kilometers  [12.2  miles) 
northeast  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  32-59-00  and  West 
Longitude  80-28-00.  In  accordance  with 
S  1.420(g)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  Channel  265C3  at 
Walterboro  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
dates:  Comments  must  be  filed  on  or 
before  November  4, 1991,  and  reply 
comments  on  or  before  November  19, 
1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Smithwick,  Esq.. 
Smithwick  &  Belendiuk,  P.C,  2033  M 
Street,  NW.,  suite  307,  Washington,  IX^ 
20036  (Counsel  to  petitioner). 
POR  FURTHEII INPORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau 
(202)  634-653a 
SUPPLEMENTARY  MPORMATWN:  This  is  a 

synopsis  of  the  Commission's  notice  of 
proposed  rule  making.  MM  Docket  No. 
91-262.  adopted  August  30. 1991,  and 
released  September  11, 1991.  The  full 
text  of  thk  Conunission  decision  is 
available  for  inspection  and  copying 
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during  normal  buliness  hours  in  the  FCC 
Dockets  Branch  (loom  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  tnis  decision  may  also 
be  purchased  froiji  the  Commission's 
copy  contractor,  Oowntown  Copy 
Center  (202)  452-^422, 1714  2l8t  Street. 
NW..  Washingtort  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  tha  public  should  note 
that  from  the  tim«  a  Notice  of  Proposed 
Rule  Making  is  is  lued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  (ourt  review,  all  ex 
parte  contacts  art  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involvie  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  fding 
procedures  for  co  imnents,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  vk  47  CFR  Part  73 

Radio  broadcai  ting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  All^ations 
and  Rules  Division, 
(FR  Doc.  91-22227 
MUMQ  CODC  •712-01<M| 


47  CFR  Part  73 

[MM  Docket  No.  9i-260,  RM-7788] 


Branch,  Policy 
Mass  Media  Bureau. 
ijiled  9-13-91;  8:45  am] 


Television  Broadcasting  Services; 
Eureka  Springs,  i 

agency:  Federal 
Commission. 
ACTION:  Proposed  i 


^R 

[Communications 

rule. 


summary:  This 


IMI 


comments  on  a 
filed  on  behalf 
Center,  Inc., 
UHF  television 
Springs.  Arkansajs 
first  local 
Coordinates  usee 
36-:4-12and9: 
Although  the 
imposed  a  temporary 
allotments  in  s 
areas  pending 
into  the  use  of 
systems  in 
not  affected 
Advanced 
Impact  on 
Service,  52  FR  2ab46, 

DATES:  Commen  s 
before  Novembe ' 
comments  on  or 
1991. 


d3cument  requests 
p  itition  for  rule  making 
of  New  Life  Evangelistic 
seek  ng  the  allotment  of 
Qiannel  34  to  Eureka 
,  as  that  community's 
television  broadcast  service, 
for  this  proposal  are 
12. 
Oommission  has 

freeze  on  new  TV 
pe^ified  metropolitan 

outcome  of  an  inquiry 
advanced  television 
broac  casting,  this  proposal  is 

ther  (by.  (See  Order, 
Telev  sion  Systems  and  Their 
Existii  ig  Television  Broadcast 
July  29, 1987.) 
must  be  filed  on  or 
4, 1991,  and  reply 
)efore  November  4, 


3-14-1 


ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  John  H.  Midlen,  Jr. 
and  Gregory  H.  Guillot,  Esqs.,  Midlen  & 
Guillot.  Chartered.  3238  Prospect  Street 
NW..  Washington,  DC  20007-3?14. 
FOn  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  notice  of 
proposed  rule  making,  MM  Docket  No. 
91-260,  adopted  August  28. 1991,  and 
released  September  11. 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  St. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-22228  Filed  ft-13-91;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  91-261,  RM-7789] 

Radio  Broadcasting  Services; 
Callahan,  FL,  and  St.  Marys,  GA 

agency:  Federal  Communications 

Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Rowland 
First  City  Radio,  Inc.,  licensee  of  Station 
WAIA(FM),  Channel  227C2.  St.  Marys. 


Georgia,  seeking  to  reallot  Channel 
227C2  from  St.  Marys,  Georgia,  to 
Callahan.  Florida,  and  to  modify  its 
license  accordingly,  in  accordance  with 
Commission  rule  1.420(i).  The 
coordinates  are  North  Latitude  30-33-22 
and  West  Longitude  81-33-13. 

DATES:  Comments  must  be  filed  on  or 
before  November  4, 1991,  and  reply 
comments  on  or  before  November  19, 
1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Smithwick, 
Smithwick  &  Belendiuk,  P.C,  2033  M 
Street  NW..  suite  207.  Washington.  DC 
20036  (Attorney  for  Rowland  First  City 
Radio,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy ).  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-261,  adopted  August  29, 1991,  and 
released  September  11. 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422, 1714  21  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[PR  Doc.  91-22224  Filed  9-13-91:  8:45  am] 
NLUNO  COOE  (na-oi-M 
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47  CFR  Part  73 

[MM  Docket  No.  91-259  RM-7309] 

Radio  Broadcasting  Services; 
Canovanas,  Mayaguez,  Quebradilias, 
San  Juan  and  Vieques,  PR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  jointly  by 
Carlos  J.  Colon- Ventura,  licensee  of 
Station  WSAN,  Vieques,  Puerto  Rico, 
and  Jose  ].  Arzuaga,  licensee  of  Station 
WREI,  Quebradilias,  Puerto  Rico. 
Petitioners  request  the  substitution  of 
Channel  252A  for  Channel  255B  at 
Vieques,  the  reallotment  of  Chaimel 
252A  from  Vieques  to  Canovanas  and 
the  modification  of  Station  WSAN's 
license  accordingly,  and  the  substitution 
of  Channel  258A  for  Channel  252A  to 
Quebradilias,  Puerto  Rico,  and 
modification  of  Station  WREI's  license 
to  specify  the  alternate  Class  A 
frequency.  In  addition,  petitioners 
request  the  substitution  of  Channel  254B 
for  Chaimel  256B  at  Mayaguez,  Puerto 
Rico,  licensed  to  Station  WKJB-FM,  and 
the  substitution  of  Channel  256B  for 
Channel  253B  at  San  Juan,  Puerto  Rico, 
licensed  to  Station  WPRM-FM. 
Petitioners  are  requested  to  furnish 
additional  information  concerning  the 
public  interest  benefits  accruing  from 
the  requested  allotment  changes.  See 
SUPPLEMENTARY  INFORMATION,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  November  4, 1991,  and  reply 
comments  on  or  before  November  19, 
1991. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  L  Oyster,  Esq.,  Route 
1,  Box  203A,  Castleton,  Virginia  22718 
(Counsel  to  ArzuagaJ  and  Frank  R. 
Jazzo,  Esq.,  Fletcher.'Head  &  Hildreth, 
1225  Connecticut  Avenue,  NW.,  suite 
400.  Washington.  DC  20036-2679 
(Counsel  to  Colon-Ventura). 

FOR  PUflTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making  and  Orders  to 
Show  Cause.  MM  Docket  No.  91-259. 
adopted  August  28. 1991.  and  released 
September  11. 1991.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230)  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Downtown  Copy  Center,  1714  21st 
Street,  NW.,  Washington,  DC  20036  (202) 
452-1422. 

Channel  252A  can  be  allotted  to 
Canovanas  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.8  kilometers  (8.6  miles) 
southeast  to  accommodate  petitioners' 
desired  transmitter  site,  at  coordinates 
North  Latitude  18-18-36  and  West 
Longitude  65-47-41.  Channel  258A  can 
be  allotted  to  Quebradilias  and  can  be 
used  at  Station  WREI's  present 


transmitter  site,  at  coordinates  18-23-33 
and  66-59-46.  Channel  254B  can  be 
allotted  to  Mayaguez  and  can  be  used  at 
Station  WKJB's  present  transmitter  site, 
at  coordinates  18-09-05  and  66-59-19. 
Channel  256B  can  be  allotted  to  San 
Juan  and  can  be  used  at  Station 
WPRM's  present  transmitter  site,  at 
coordinates  18-06-45  and  66-03-07.  In 
accordance  with  S  l.420(i)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  252A  at  Canovanas  or 
require  the  petitioners  to  demonstrate 
the  availability  of  an  additional 
equivalent  class  channel  for  use  by  such 
parties. 

.   Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts.  For  information  regarding 
proper  filing  procedures  for  comments, 
see  47  CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comiriunicationi  Commission. 
Micliael  C  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-22225  Filed  »-13-91: 8:45  am] 

MLUNO  CODE  STIKOt-ll 


46764 


Notices 


IMI 


Federal  Register 

Vol.  56.  Na  179 

Monday,  September  16.  1991 


This  section  of  iH  FEDERAL  REGISTER 
contains  document^  other  than  mles  or 
proposed  rules  that  are  appficable  to  the 
public.  Notices  oi  ftearings  and 
investigations,  conwMtae  meetings,  agency 
dectsnns  and  rulinfs.  delegationa  of 
auttKXity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  sectioa 

j 

DEPARTMENT  OIT  AGRICULTURE 

FoTMt  Service    I 

Ait-Terrain  VeMde  A  Motorcycle  Trail, 
Salem  ard  PotosI  Ranger  Oistrtcts, 
Mark  Twain  Natiortai  Forest;  Crawford, 
Dent,  Iron,  Reynolds,  Shannon  and 
Washington  Counties,  Missouri 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement 

summary:  The  Foiest  Service,  USDA. 

will  prepare  an  environmental  impact 
statement  [EIS)  for  a  designated  ATV/ 
Motorcycle  trail  in  parts  of  the  adjacent 
Salem  and  Potosi  Ranger  Districts,  Marie 
Twain  National  Forest.  The  purpose  of 
the  EIS  will  be  to  analyze  a  range  of 
alternative  trails  to  provide  for  an 
expressed  public  demand  for  this  kind 
of  facility.  The  imoacts  of  the  alternative 
trail  locations  on  the  environment  will 
be  examined,  the  Alternatives  compared, 
and  an  alternative  selected  for 
designation.  The  ^ark  Twain  National 
Forest  Land  and  R  esource  Management 
Plan  permits  the  d  jsignation  of  ORV 
trails. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  she  uld  be  received  in 
writing  by  November  15. 1991. 
ADDRESSES:  Send  Written  comments 
concerning  the  scope  of  the  analysis  to 
Darsan  Wang,  Forest  Supervisor's 
Office.  401  Fairgrounds  Road.  Rolla.  MO 
65401. 

FOR  FURTHER  INFORMATION  COI«TACT: 

Darsan  Wang.  Reqreation  Specialist 
(314)  364-4621. 


SUPPt^MENTARY  INFORMATION:  The 

purpose  of  the  proposed  action  is  to 
respond  to  an  expressed  public  demand 
for  designated  trails  for  motorized  use 
by  all-terrain  vehicles  and  motorcycles 
over  parts  of  the  adjoining  Salem  Ranger 


District  and  PotosI 


Consideration  of  n  lotorized  trails  has 


been  underway  or 


Ranger  District. 


both  Districts  for 


some  time.  There  has  been  previous 
scoping  initiatives  by  both  Districts.  The 
information  gathered  is  relevant  to  the 
decision  to  be  made  and  will  be  used 
along  with  any  new  comments  or 
information  received  by  November  15, 
1991.  In  April.  1990.  both  Districts  issued 
separate  decisions  based  on  the  NEPA 
process  to  establish  a  motorized  trail. 
Both  decisions  were  appealed  and 
subsequently  withdrawn  by  the 
Deciding  Officers.  ORVs  have  been 
extensively  used  on  both  Districts  in  the 
past  and  preseijUyrUnder  the  Forest 
Plan,  tfa^^'a^st  Service  transportation 
system  iWvailable  for  ORV  use  unless 
closed  to  this  type  use  on  specified 
roads.  Cross-country  use  in  prohibited. 
Unauthorized  use  has  been  a  problem 
with  the  proliferation  of  ORVs. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Enviroiunental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  March,  1992.  At  that 
time  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  Notice  of  Availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  60  days  from  the  date  the  EPA 
publishes  the  Notice  of  Availability  in 
the  Federal  Register. 

The  Forest  Siervice  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  raised  at  the  draft  stage  may  be 
waiver  or  dismissed  by  the  court  if  not 
raised  until  after  completion  of  the  final 
EIS.  City  ofAngoon  v.  Model,  803  F.2d. 
1016, 1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  these  proposed 
actions  participate  by  the  close  of  the 
60-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 


consider  and  respond  to  them  in  the 
final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed  (see  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1502.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  May,  1992.  In  the  final  EIS. 
the  Forest  Service  is  required  to  respond 
to  comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a  decision 
regarding  the  proposal.  The  Forest 
Service  is  the  lead  agency.  B.  Eric  Morse 
is  the  responsible  official.  As  the 
responsible  official,  he  will  decide 
which,  if  any,  of  the  alternatives  will  be 
implemented.  The  responsible  official 
will  doctmient  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  part  217). 

Dated:  September  4. 1991. 
B.  Eric  Morse, 
Forest  Supervisor, 
[PR  Doc  91-22174  Filed  »-13-91: 8:45  am] 

BtUJNO  COOC  M10-11^ 


COMMISSION  ON  CIVIL  RIGHTS 

Membership  of  the  USCCR 
Performance  Review  Board 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

ACTION:  Notice  of  membership  of  the 

USCCR  Performance  Review  Board. 

summary:  This  notice  announces  the 
appointment  of  the  Performance  Review 
Board  (PRB)  of  the  United  States 
Commission  on  Civil  Rights.  Publication 
of  PRB  membership  is  required  by  5 
U.S.C.  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  the  U.S.  Commission  on  Civil 
Rights  Senior  Executive  Service  (SES) 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Staff  Director.  U.S. 
Commission  on  Civil  Rights  for  FY  1991 
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rating  year.  The  PRB  will  also  serve  for 
the  CY  1991  SES  recertification 
determination  process. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marcia  Tyler,  Personnel  and  EEO 
Division,  Office  of  the  Assistant  Staff 
Director  for  Management,  U.S. 
Commission  on  Civil  Rights,  1121 
Vermont  Avenue,  NW.,  Washington,  DC 
20425  (202)  376-8364. 

Members 

Richard  L  Osboum,  Chairman  of  PRB, 

Director  of  Personnel,  Small  Business 

Administration. 
Godfrey  D.  Dudley,  Director,  Field 

Management  Programs-East,  Equal 

Employment  Opportimity 

Commission. 
Myra  Shiplett,  Deputy  Director  of 

Human  Resources,  Administrative 

Office  of  the  U.S.  Courts. 
Carlos  Esparza,  Assistant  Director  for 

Financial  Control  and  Management, 

Retirement  and  Insurance  Group, 

Office  of  Personnel  Management. 

Dated:  September  10, 1991. 
Emma  Goiizalez-|oy, 
Solicitor. 
(FR  Doc.  91-22114  Filed  9-13-91;  8:45  am] 

MLUNQ  COM  USS-ei-tl 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S07-502] 

In-Shell  Pistachios  From  Iran 

Determination  not  to  Revoke 
Antidumping  Duty  Order 

AOENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  in-shell 
pistachios  from  Iran. 
EFFECTIVE  DATE:  September  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Marenick,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION:  On  July 
8, 1991  the  Department  of  Commerce 
(the  Department)  published  in  the 
Federal  Register  (56  FR  30901)  its  intend 
to  revoke  the  antidumping  duty  order  on 
in-shell  pistachios  from  Iran  (51  FR 
2S922:  filly  17, 1986).  The  Department 


may  revoke  an  order  if  the  Secretary 
concludes  that  the  order  is  no  longer  of 
interest  to  interested  parties.  We  had 
not  received  a  request  for  an 
administrative  review  of  this  order  for 
the  last  four  consecutive  annual 
anniversary  months  and  therefore 
published  a  notice  of  intent  to  revoke 
pursuant  to  S  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4)). 

On  July  26, 1991,  the  petitioners,  the 
California  Pistachio  Commission  and  the 
Western  Pistachio  Association,  objected 
to  our  intend  to  revoke  the  order. 
Therefore,  we  no  longer  intent  to  revoke 
the  order. 

Dated:  September  6, 1991. 
Roland  L  MacOonald. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-22216  Filed  9-13-91:  8:45  am] 
BtLum  cooe  *sio-o(-m 


President's  Export  Council;  Meeting 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  change  of  time  for  an 
open  meeting. 

summary:  On  Monday,  September  9, 
1991,  (56  FR  45943)  a  meeting  of  the 
President's  Export  Council  was 
aimounced  to  be  held  on  September  24. 
1991,  at  10  a.m.  The  meeting  is  now 
scheduled  to  begin  at  9:30  a.m. 
DATES:  September  24. 1991,  from  9:30 
a.m.  to  11:45  a.m.  and  1:30  p.m.  to  3  p.m. 
ADDRESSES:  Willard  Hotel  Ballroom, 
1401  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20004.  Seating  is 
limited  and  will  be  on  a  first  come,  first 
serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Sylvia  Lino  Prosak,  President's 
Export  Council,  room  3215,  Washington. 
DC  20230. 

Dated:  September  11, 1991. 
Robert  W.  Pearson. 

Director,  Office  of  Planning  and  Coordination. 
[FR  Doc.  91-22217  Filed  9-13-91;  8:45  am] 

BILUNa  COOE  WIO-OR-M 


National  Oceanic  and  Atmospheric 
Administration 

Emergency  Striped  Bass  Research 
Study;  Meeting 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
summary:  The  NMFS  and  the  U.S.  Fish 
and  Wildlife  Service  will  hold  a  joint 
meeting  to  discuss  progress  on  the 
Emergency  Striped  Bass  Research  Study 


as  authorized  by  the  amended 
Anadromous  Fish  Conservation  Act 
(Pub.  L  96-118). 

DATES:  The  meeting  will  convene  on 
Thursday,  October  31. 1991.  at  10  a.m.. 
and  will  adjourn  at  approximately  2  p.m. 
The  meeting  is  open  to  the  public. 
ADDRESSES:  Room  200,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 

David  G.  Deuel,  Office  of  Fisheries 
Conservation  and  Management,  NMFS, 
1335  East-West  Highway,  Silver  Spring. 
Maryland  20910.  Telephone:  (301)  427- 
2347. 

Dated:  September  10. 1991. 
David  S.  Crastin, 

Acting  Director,  Office  of  Fisheriea 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doa  91-22125  Filed  9-13-«l:  8:45  am] 
■HUNQ  coot  Sf  W-O-M 


Marine  Mammals 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Request  for  modification  to 
Scientific  Research,  Permit  No.  677. 

Notice  ii  hereby  given  that  Audrey  D. 
Kopec  and  James  T.  Harvey,  Romberg 
Tiburon  Center  for  Environmental 
Studies,  San  Francipco  State  University. 
Tiburon.  California,  have  requested  a 
modification  to  Permit  No.  677  (P422) 
pursuant  to  the  provisions  of  S  216.33  (d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  677  was  issued  on  July  27, 
1989,  to  capture,  tag  and  release  a 
maximum  of  100  harbor  seals  [Phoca 
vitulina  richardsi)  annually  in  the  San 
Francisco  Bay  area.  Blood  samples  may 
be  taken  from  30  of  these  seals.  An 
additional  120  seals  were  authorized  to 
be  harassed  during  tagging  operations. 

This  modification  is  requested  to:  (1) 
Take  an  additional  300  harbor  seals 
annually  by  inadvertent  harassment  in 
the  process  of  collecting  scats  for  the 
purpose  of  investigating  the  feeding 
ecology  of  harbor  seals  in  San  Francisco 
Bay;  (2)  take  an  additional  thirty  (30) 
blood  samples;  and  (3)  take  bacterial 
swabs  (rectal  and  ocular)  from  60  of  the 
seals. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 


46766 


Federal  Register  /  Vol.  56.  No.  179  /  Monday.  September  16.  1991  /  Notices 


should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  ^rvice,  US. 
Department  of  Commerce,  Silver  Spring. 
Maryland  209ia  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  speci$c  reasons  why  a 
hearing  on  this  particular  apphcation 
would  be  appropripte.  The  holding  of 
such  hearing  is  at  \he  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Appiioant  and  do  not 
necessarily  reflectlthe  views  of  the 
National  Marine  Fjsheries  Service. 

Documents  subiliitted  in  connection 
with  the  above  applications  are 
available  for  reviefv  by  interested 
persons  in  the  foUvwing  ofTices: 

Permits  Divisioa  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1335  East-IW'est  Highway. 
SSMCl,  room  73241  Silver  Spring. 
Maryland  20910  (301/427-2289);  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Siervice,  NOAA.  300 
South  Ferry  Street-  Terminal  Island, 
California  90731-7  tl5  (213/514-«196). 

Dated  September  10.1991. 
Nancy  FoatBr. 

Director,  Office  ofPr  jtected  Resources, 
National  Marine  Fisi  eries  Service. 

[FR  Doc.  91-22124  Fil  ed  9-13-«l-,  8:45  am] 


COMMfTTEEFORTHE 
IMPI^MENTATK)^  OF  TEXTILE 
AGREEMENTS 


ITS      I 
lof  kn^ortl 


Adjustment  of  Import  Limits  for 
Certain  Wool  TexIMe  Products 
Produced  or  Man«factured  in 
Czechosiovaicia 

September  11. 1991. 

aqbicy:  Committ^  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits.  J 

EFFECnvt  DATE  S^tembcr  18, 1991. 
FOR  FUfrrMCR  INFO^lATtON  CONTACT: 

Naomi  Freeman,  Istemational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  Foe  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-58ia  For  information  on 
embargoes  and  qu^ta  re-openings,  call 
(202)  377-3n5. 


IMI 


SUPPLEMCNTARY  MFOMMATION: 

AutiMcity:  Executive  Order  11651  of  Mardi 
3. 1972,  aa  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  433. 
434  and  435  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50750, 
published  on  December  10, 1990).  Also 
see  56  FR  21132.  published  on  May  7, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Cfiairwan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  for  ttie  Impiementatkn  of  TurtOa 
Agreemants 

September  11. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commiaaioner.  This  directive  amenda, 
but  does  not  cancel  the  directive  issued  to 
you  on  May  2. 1991,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  wool  and  man-made  fiber  textile 
products,  produced  or  manafactrnvd  in 
Czechoslovakia  and  exported  during  the 
twelve-month  period  which  began  on  June  1, 
1991  and  extends  through  May  31, 1992. 

Effective  on  September  18, 1991,  you  are 
directed  to  amend  hntiMr  tlie  directive  dated 
May  2, 1991  to  increase  the  limits  for  tlie 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Czech  and  Slovak  Federal 
Republic 


CateBory 

Adiuatad  twalvMnontt) 
lfnii> 

433 

434._   ..._ 

435        

9.058  doMH 
13,361  dozan. 
8,266  dor«a 

■  The  Nmits  have  not  baan  adjustad  to  account  tor 
any  impcrts  exported  after  May  31,  1981. 

The  Committee  for  tlte  Implementation  of 
Textile  Agreements  has  determined  tlial 
these  actions  fall  witliin  tlie  foreign  aSairt 
exception  to  the  ruiemaluag  provisiona  of  S 
U.S.C  S63(a)(l). 


Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  91-22214  Filed  9-13-01: 8:45  am) 
MUNM  ooot  ssw-iM-r 


Implementation  of  a  New  Customs 

Guideline  Concerning  Tlgttts  Imported 
Into  ttM  United  Statea 

September  la  1981. 

aqcncy:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Amendment  of  guideline 
concerning  tights. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 

(202)  377--I212. 

•UPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  Executive  Order  12475 
of  May  9, 1964;  section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854). 

On  December  28. 1988,  the  United 
States  Customs  Service  published 
Guidelines  for  the  Reporting  of  Imported 
Products  in  Various  Textile  and  Apparel 
Categories  (53  FR  52563.  December  28, 
1988,  CIE 13/88).  These  guidelines  were 
developed  and  revised  in  order  to 
ensure  uniformity,  facilitate  statistical 
classiHcation  and  assist  in  the 
determination  of  the  appropriate  textile 
categories  established  for  the 
administration  of  the  Arrangement 
Regarding  International  Trade  in 
Textiles. 

The  above-mentioned  Guidelines 
were  issued,  in  part,  pursuant  to 
authority  contained  in  Executive  Order 
11651.  dated  March  4. 1972  (37  FR  4699) 
and  Executive  Order  11951,  dated 
January  7. 1977  (42  PR  1453).  The  original 
Guidelines  defined  tights  as  follows: 

'Tights  are  form-fitting  garments 
which  cover  the  lower  torso  and  legs. 
They  may  have  stirrups  at  the  feet.  Short 
tights  also  cover  the  lower  torso,  but 
only  extend  to  above  the  knees.  Tights 
are  constructed  of  finely  knit  fabric 
which  includes  Lycra  spandex,  or 
similar  yams.  They  have  an  elasticized 
waistband.  They  are  intended  for  use 
during  exercise,  dance  or  similar  athletic 
activity.  They  have  a  gusset  in  the 
crotch  area  and  are  unsuitable  for  wear 
outside  the  athletic  area  unless  worn  in 
conjunction  with  s  garment  which 
conceals  the  tower  torso."  (53  FR  52566) 
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The  Committee  for  the 
Implementation  of  Textile  Agreements, 
pursuant  to  its  authority  to  supervise 
and  implement  textile  agreements,  has 
determined  that  the  following 
amendment  to  the  above  guideline 
relating  to  tights  is  necessary  to  ensure 
the  proper  implementation  of  textile 
agreements  entered  into  by  the  United 
States.  This  amendment  to  the 
guidelines  is  necessary  to  help 
distinguish  true  tights  from  a  class  of 
merchandise  commonly  known  as 
leggings,  which  are  worn  as  trousers. 

In  the  letter  published  below,  the 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
directs  the  Commissioner  of  Customs. 
elective  for  goods  exported  on  or  after 
January  1. 1992.  to  implement  the 
following  new  guideline  concerning 
tights: 

'Tights  are  form-fitting  garments 
which  cover  the  lower  torso  and  legs  or 
may  extend  to  just  above/below  the 
knees.  They  may  be  footed,  footless  or 
have  stirrups  at  the  feef.  Tights  are 
constructed  of  fmely  knit  fabric. 
Napped,  piled  and  plush  knit  fabrics  are 
excluded.  The  leg  portion  of  the  tights  is 
seamless  or  may  have  a  center  back 
seam  along  the  leg.  They  have  an 
elasticized  waist  and  generally  have  a 
gusset  in  the  crotch  area." 

This  guideline  is  effective  for  goods 
exported  to  the  United  States  on  or  after 
January  1, 1992. 

The  U.S.  Customs  Service  is  directed 
to  issue  this  new  guideline  to  all 
Customs  ports. 
Auggle  p.  Tutillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreementa 

September  10. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  For  the  purpose  of 
ensuring  the  proper  implementation  of  textile 
agreements,  you  are  directed,  effective  for 
goods  exported  to  the  United  States  on  or 
after  January  1, 1992.  to  apply  the  following 
guideline  for  tights  imported  into  the  United 
States.  Goods  exported  prior  to  January  1, 
1992.  shall  not  t>e  subject  to  this  new 
guideline. 

"Tights  are  form-fitting  garments  which 
cover  the  lower  torso  and  legs  or  may  extend 


to  just  above/below  the  knees.  They  may  be 
footed,  footless  or  have  stirrups  at  the  feet. 
Tights  are  constructed  of  Tinely  knit  fabric. 
Napped  piled  and  plush  knit  fabrics  are 
excluded.  The  leg  portion  of  the  tights  is 
seamless  or  may  have  a  center  back  seam 
along  the  leg.  They  have  an  elasticized  waist 
and  generally  have  a  gusset  in  the  crotch 
area." 

Further,  you  are  directed  to  immediately 
issue  this  guideline  to  all  Customs  ports,  to  be 
effective  for  goods  exported  on  or  after 
January  1, 1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggia  D.  TantUIo, 

Chairman,  Committee  fm-  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-22215  Filed  9-lS-fll:  8:45  amj 
MUJNO  COM  SS1»-0H-P     . 


New  visa  stamp  for  Certain  Cotton, 
Wool,  Man-Made  Fiber.  Silk  Blend  and 
Other  Vegetable  Rber  Textliet  and 
Textile  Products  Produced  or 
Manufactured  In  Korea 

September  11, 1991. 
AOENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACnOM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 
the  use  of  a  new  visa  stamp. 

EFFECTIVE  DATt  October  1, 1991. 
FOR  FUfrrHER  INFOraMATION  CONTACT 

Ross  Arnold.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Government  of  the  Republic  of 
Korea  has  notiFied  the  United  States 
Government  that,  effective  on  October  1, 
1991,  it  will  begin  issuing  a  new  circular 
visa  stamp  to  accompany  shipments  of 
textiles  and  textile  products,  produced 
or  manufactured  in  Korea  and  exported 
from  Korea  on  and  after  October  1, 1991. 
Goods  exported  from  Korea  during  the 
period  October  1. 1991  through 


December  31, 1991  shall  be  permitted 
entry  if  8t:compflnied  by  eidier  the  old 
rectangular  visa  or  the  new  circular 
visa. 

See  47  FR  50940.  published  on 
November  10. 1982;  51  FR  18574. 
published  on  April  23. 1991;  and  51  FP 
22403.  published  on  May  15, 1991 
Ranald  L  Levin. 

Acting  Chairman.  Committnfor  the 
Implementation  of  Textile  Agreements. 

Conminaeforliie  iniplementation  of  Textile 
Agreements 

September  11, 1991. 

CoRunissioner  of  Customs. 

Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commiieioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  by  the  Chairman.  Committee  for  the 
bnplementation  of  Textile  Agreements,  on 
April  17, 1991.  as  amended  on  May  9. 1991, 
concerning  visa  and  exempt  oertirication 
requirements  for  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Korea. 

Effective  on  October  1, 1891,  you  are 
directed  to  amend  further  the  directive  dated 
April  17, 1991  to  provide  for  the  use  of  a  new 
visa  stamp  to  accompany  shipments  of 
textiles  and  textile  products,  produced  or 
manufactured  in  Korea  and  exported  from 
Korea  on  and  after  October  1, 1991.  The  new 
visa  stamp  replaces  the  rectangular  visa 
stamp  currently  being  issued  by  the 
Government  of  Korea.  There  will  be  no 
change  to  the  exempt  certification  stamp 
currently  in  use  for  Korea. 

Goods  produced  or  manufactured  in  Korea 
and  exported  from  Korea  during  the  period 
October  1. 1991  through  December  31, 1991 
shall  t>e  permitted  eritry  if  accompanied  by 
either  the  rectangular  visa  or  the  circular 
visa.  Merchandise  exported  from  Korea  on 
and  after  January  1, 1992  which  is  not 
accompanied  by  the  new  circular  visa  shall 
be  denied  entry. 

A  facsimile  of  the  new  circular  visa 
stamp  is  enclosed  with  this  letter. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

Ronald  L  Levin, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

MXINOCOOC  MIO-OM-M 
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COMMODITY  FUTURES  TRAOiNQ 
COMMISSION 

Rtgulatofy  Coordination  Advisory 
CommlttM  Mooting 

This  is  to  give  notice,  pursuaTit  to 
section  KHa)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  app.  2.  section 
10(a)  and  41  CFR  101^.l015(b),  that  the 
Commodity  Futures  Trading 
Commission's  Regulatory  Coordination 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  new  Hearing  Room 
at  the  Commission's  Washington,  DC 
headquarters  located  at  level  B-1,  2033 
K  Street.  NW.,  Washington,  DC  20581, 
on  Wednesday,  October  9, 1991, 
beginning  at  1  p.m.  and  lasting  until  5 
p.m.  The  agenda  will  consist  of: 

Agenda 

1.  Report  from  the  Working  Group  on 
international  Competitiveness. 

2.  Report  from  the  Working  Group  on 
Clearance  and  Settlement  regarding 
multi-currency  netting. 

3.  Report  from  the  Division  of 
Economic  Analysis  regarding: 

a.  Proposed  exemption  from 
speculative  limits  for  certain  contracts. 

b.  Reform  of  the  contract  designation 
process  and  Guideline  1. 

4.  Report  from  the  Division  of  Trading 
and  Maricets  regarding: 

a.  Proposed  rulemaking  pertaining  to 
an  accredited  investor  exemption  and 
bifurcated  risk  disclosure. 

b.  Performanoe  reporting  including 
notional  funds. 

5.  Follow-up  on  issued  discussed  at 
earlier  Committee  meetings. 

6.  Other  issues  for  Committee 
consideration;  timing  of  next  meeting; 
oth^  Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  agenda  matters  listed  above.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  'Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  ways  to  improve 
coordination  and  to  facilitate  cross 
market  transactions,  including  cross 
border  transactions.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  16, 
1990  Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  pubha  The 
Chairman  of  the  Advisory  Committee, 
Chairman  Wendy  I«  Cramm,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  her  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to.file  awritlen  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
the  Commodity  Futures  Trading 


Commission  Regulatory  Coordination 
Advisory  Committee,  c/o  Ms.  Kate 
Hathaway  or  Mr.  Robert  Zwirb, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Hathaway  or  Mr.  Zwirb  in 
writing  at  the  foregoing  address  at  least 
three  business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  Hve  minutes  each  in 
duration. 

Issued  h^  the  Commission  in  Washington, 
DC  on  September  9. 1991. 
Jean  A.  Webb, 

Secretary  of  the  Cowmiaaion. 
(PR  Doc.  81-22203  Filed  9-13-01: 6:45  am] 
BHJJNO  cooE  essi-ei-n 


DEPARTMENT  OF  DEFENSE 
Dopartment  of  tho  Army 

Military  Traffic  Management 
Command,  Directorate  of  Inland 
Traffic:  Rulos  and  Accessorial 
Services  Governing  the  Movement  of 
Department  of  Defense  Bulk  Liquid 
Commodity  Traffic  Roquiring  Tank 
Truck  Sorvico 

AQENCY:  Military  Traffic  Management 
Command  (MTMC). 

ACTION:  Procedural  changes  in  DOD 
freight  rate  acquisition  programs. 

summary:  On  July  IB,  1991.  The  Military 
Transportation  Management  Command 
(MTMC],  published  in  the  Federal 
Register  (56  FR  32409)  the  Hnal  notice  on 
Rules  and  Accessorial  Services 
Governing  the  Movement  of  Department 
of  Defense  Bulk  Liquid  Commodity 
Traffic  Requiring  Tank  Truck  Service. 
Due  to  significant  modifications 
necessary  at  this  time,  the  publication  is 
not  yet  final.  MTMC  on  behalf  of  the 
Department  of  Defense  (DOD).  will  be 
amending  the  procedures  used  to 
acquire  rates  and  charges  from  the 
commercial  motor  carrier  industry  for 
the  movement  of  its  bulk  commodity 
traffic  requiring  tank  truck  service.  Any 
draft  copies  of  this  publication 
distributed  to  date  should  not  be  used 
although  Department  of  Defense 
Standard  Tenders  of  Freight  Services. 
MT  FORM  364-R.  submitted  in 
accordance  with  the  pubUcation  will  be 
accepted.  W«  will  oontinue  to  accept 
Uniform  Tenders  of  Raters  and/or 
Charges  for  Transportation  Services. 
Optional  Form  280  for  the  movement  of 


bulk  liquid  commodity  tragic  requiring 
tank  truck  service  until  further  notice. 
VWCTWI  OATl:  August  1, 1991. 

FOR  njRTNCII  INFOMIMKM  CONTACT 
Mr.  Lbti  Wright  or  Ms.  Leesha  Saunders, 
HQ.  Military  Traffic  Management 
Command.  ATTN:  MTIN-NG.  5611 
Columbia  Pike.  Falls  Church.  Virginia 
22041-5050  or  telephone  (703)  756-1585. 

SUPPlXMBrrKRV  inpormation:  The 

transportation  regulatory  reform 
legislation  enacted  over  the  past  several 
years  has  brou^t  an  influx  of  new 
carriers  doing  business  with  DOD 
resulting  in  a  corresponding 
proliferation  of  rate  pubhcations,  and  a 
great  diversity  in  the  manner  in  which 
carriers'  rates,  rules,  and  services  are 
expressed  within  those  publications.  As 
a  result,  the  standardization  and 
automation  of  carriers'  rates  and 
charges  are  essential  to  the  formulation 
of  a  successful  and  manageable  rate 
comparison  program.  Automation  is 
feasible,  of  course,  only  if  these  rates 
and  charges  are  expressed  in  a  uniform 
manner  compatible  with  electronic  data 
processing. 

MTMC  Freight  Traffic  Rules 
Publication  No.  4  (MFTRP  No.  4) 
contains  both  rules  and  accessorial 
service  requirements  to  govern  the  rates 
and  services  of  all  motor  tank  truck 
carriers  doing  business  with  DOD.  The 
publication  has  application  to  both 
interstate  and  intrastate  commerce  from, 
to,  or  between  points  in  the  continental 
United  States  (CONUS),  and  from,  to,  or 
between  points  in  CONLTS  and  points  in 
Alaska  and/or  Canada  which  are 
specified  in  carriers'  individual  tenders 
filed  with  HQ,  MTMC.  The  purpose  in 
developing  this  pubhcation  is  to  define 
and  clearly  express  the  transportation 
needs  of  DOD  for  the  movement  of  bulk 
liquid  commodities  requiring  tank  truck 
service  and  to  provide  the 
standardization  necessary  for  achieving 
a  fully  automated  system  for  routing  and 
auditing  DOD  traffic. 

Tills  publication  is  designed  to  be 
used  with  DOD  Standard  Tender  of 
freight  Services,  MT  Form  3e4-R.  Bulk 
liquid  commodity  tenders  filed  on  or 
after  august  30, 1991,  must  be  submitted 
on  MT  Form  364-R.  Tenders  of  carriers 
subject  to  MFTRP  No.  4  may  not  refer  to 
any  other  publication  for  application  of 
rates  and  charges  therein. 
Iolm0.1tMdi,II. 

Army  Liaison  Officer  withlheJ'ederal 
Register. 
(FR  Doc.  91-22233  Filed  9-13-01:  a45  am] 
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Department  of  ttw  Navy 

CNO  Executivoj  Panel;  Closed  Meeting 

On  Wednesday.  August  7. 1991.  a 
Notice  of  a  closed  meeting  of  the  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel  Space  and  Electronic  Combat 
Standing  Task  force  was  published  at 
56  FR  37533.  Th^t  meeting  was  originally 
scheduled  to  bei  held  on  September  13, 
1991.  That  meeting  date  has  been 
changed.  j 

The  Chief  of  Naval  Operations  (CNO) 
Executive  Pane  Space  and  Electronic 
Combat  Standing  Task  Force  will  now 
meet  October  IB,  1991  from  9  a.m.  to  5 
p.m..  at  4401  Fo  "d  Avenue,  Alexandria. 
Virginia.  This  s  ission  will  be  closed  to 
the  public. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Seen  tary  to  the  Executive 
Panel,  4401  Fori  I  Avenue,  room  601, 
Alexandria,  Vi^inia  22302-  0268,  Phone 
(703)  756-1205. 

Dated:  Septemler  5, 1991. 
Wayne  T.  Baudn  >, 


Lieutenant,  JACC 
Alternate 


DEPARTMENT 


U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 


[FR  Doc.  91-2211!  Filed  9-13-91;  8:45  am) 
WUJNO  COOC:  MKV  AE-f 


OF  EDUCATION 


[CFOA  No.  84.03  lA] 

Strengtl^ening  nstitutions  Program, 
Title  III,  Part  A  of  the  Higher  Education 
Act  of  1965,  asi  amended;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  YeaH  1992 


Purpose 
eligible  i 
to  improve  the 
institutional  m 
stabiUty  to  ena 
self-su^icient. 

This  grant  prpgram 
an  opportunity 
support  those 
Education  Goa 
2000  Education!  Strategy 
relevant  to  thei  r 

Deadline  for 
Applications:  ] 

Deadline  for 
Intergovernmental 
1992. 


will  be  mailed 
the  Office  of 
institutions  tha  t 


the 


of  Pi  ogram:  Provide  grants  to 
institutions  of  higher  education 
academic  quality, 
i  nagement,  and  Fiscal 
)le  institutions  to  become 

should  be  seen  as 
'or  those  institutions  to 
€  ements  of  the  National 
8  and  the  AMERICA 

that  are 
unique  missions. 
Transmittal  of 
inuary  24, 1992. 
Transmittal  of 

Review:  March  23. 


Applications  Available:  Applications 
py  December  2, 1991,  to 
President  of  all 
are  designated  eligible 


to  apply  for  a  grant  under  the 
Strengthening  Institutions  Program. 

Available  Funds:  $20,131,000. 

Estimated  Range  of  Awards:  $20,000 
to  $25,000  for  planning  grants;  $125,000 
to  $500,000  for  development  grants. 

Average  Size  of  Awards:  $23,000  for 
planning  grants;  $185,000  per  year  for 
one-  to  three-year  development  grants; 
$450,000  per  year  for  four-  and  five-year 
development  grants. 

Estimated  Number  of  Awards:  12 
planning  grants  and  95  development 
grants. 

Project  Period:  Up  to  12  months  for 
planning  grants;  up  to  60  months  for 
development  grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Special  Funding  Considerations:  In 
tie-breaking  situations  described  in 
S  607.23  of  the  Strengthening  Institutioi'S 
Program  regulations.  34  CFR  607.23.  the 
Secretary  awards  additional  points 
under  S§  607.21  and  607.22  to  an 
application  from  an  institution  which 
has  an  endowment  fund  of  which  the 
current  market  value,  per  Kl  E  student,  is 
less  than  the  average,  per  FTE  student, 
at  similar  type  institutions;  or  which  has 
expenditures  for  library  materials,  per 
FTE  student,  which  are  less  than  the 
average,  per  FTE  student,  at  similar  type 
institutions.  For  the  purposes  of  these 
funding  considerations,  an  applicant 
must  be  able  to  demonstrate  that  the 
current  market  value  of  its  endowment 
fund,  per  FTE  student,  or  expenditures 
for  library  materials,  per  FTE  student,  is 
less  than  the  following  national 
averages  for  base  year  1988-89. 


Average 
maritet  value 
of  endowment 
fund,  per  FTE 

Average 

library 

expenditures 

tor  materials, 

per  FTE 

T»»o-yeaf  Public 
Institutions 

$117.00 

4,048.00 
2,379.00 

26,294.00 

$39.00 

T»»o-year 
Nonprofit. 

Prtvate 
Institutions 

61.00 

Four-year  Public 
Institutions 

137.00 

Four-year 
Nonprofit, 
Private 
Institutions 

200.00 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82.  85.  and  86; 
and  (b)  the  Strengthening  Institutions 
Program  Regulations,  34  CFR  part  607. 
FOR  INFORMATION  CONTACT:  Dr.  Louis  J. 

Vento,  U.S.  Department  of  Education, 


400  Maryland  Avenue,  SW.,  room  3042, 
ROB-3,  Washington,  DC  20202-5335. 
Telephone:  (202)  708-8839.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Services  at 
1-800-877-8339  (in  Washington,  DC. 
(202)  708-9300)  between  8  a.m.  and  7 
p.m..  eastern  time. 

Program  Authority:  20  U.S.C.  1057. 

Dated:  September  9. 1991. 
lohn  B.  Childers. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
(PR  Doc.  91-22201  Filed  9-13-91;  8:45  am) 

SILUNO  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Restoration  and  Waste 
Management  Site  Specific  Plans; 
Solicitation  of  Comments 

AQENCY:  Chicago  Field  Office, 
Department  of  Energy. 
ACTION:  Solicitation  of  Comments  on 
Environmental  Restoration  and  Waste 
Management  Site  Specific  Plans  for 
Facilities  under  the  DOE  Field  Office, 
Chicago. 

summary:  The  Department  of  Energy 
(DOE)  Field  Office,  Chicago  has 
prepared  its  first  annual  update  to  the 
Environmental  Restoration  and  Waste 
Management  Site  Specific  Plans  for  the 
facilities  under  its  management.  These 
facilities  include  Ames  Laboratory, 
Iowa;  Argonne  National  Laboratory- 
East,  Illinois;  Argonne  National 
Laboratory-West,  Idaho;  Battelle 
Columbus  Laboratories 
Decommissioning  Project,  Ohio; 
Brookhaven  National  Laboratory,  New 
York;  Fermi  National  Accelerator 
Laboratory,  Illinois;  Hallam  Nuclear 
Power  Facility,  Nebraska;  Piqua  Nuclear 
Power  Facility,  Ohio;  Princeton  Plasma 
Physics  Laboratory,  New  Jersey;  and 
Site  A/Plot  M.  Illinois. 

The  Site  Specific  Plans  implement  and 
provide  more  detail  to  the  DOE 
Environmental  Restoration  and  Waste 
Management  Five- Year  Plan  (DOE/S- 
0089P.  Executive  Summary  DOE/S- 
0090P).  with  regard  to  plans  through 
fiscal  year  1997  for  corrective  activities, 
environmental  restoration,  waste 
management  operations,  and  applied 
technology  development  programs  at 
each  DOE  Field  Office,  Chicago  facility 
(56  FR  43590)  September  3. 1991.  The 
Site  Specific  Plans  also  provided  a 
vehicle  for  evaluating  DOE's  progress  in 
meeting  the  environmental  goals 
established  under  the  Five-Year  Plan. 
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To  facilitate  public  participation  in 
this  process,  DOE  is  making  the 
Environmental  Restoration  and  Waste 
Management  Site  Specific  Plans 
available  to  interested  groups  and 
individuals  for  review  and  comment.  All 
comments  received  during  the  comment 
period  will  be  considered  in  the 
preparation  of  the  next  update  to  the 
plans,  which  should  be  available  for 
public  review  in  summer  1992. 

In  addition  to  the  comment  period, 
separate  public  information  meetings 
will  be  held  from  7  p.m.  to  9  p.m.  to 
discuss  the  plans  for  Argonne  National 
Laboratory-East  (September  12, 1991.  on 
the  laboratory  site).  Site  A/Plot  M 
(September  17. 1991  at  Moraine  Valley 
Community  College,  Palos  Hills,  IL).  and 
Brookhaven  National  laboratory 
(September  26, 1991.  on  the  laboratory 
site). 

DATES:  The  comment  period  is  60  days, 
beginning  September  11, 1991  and 
ending  November  9, 1991. 
ADDRESSES:  Persons  requesting  copies 
of  these  Site  Specific  Plans  should 
submit  requests  to  Mr.  Joel  Haugen, 
Director.  Environmental  Restoration  and 
Waste  Management  Division,  attn:  Site 
Specific  Plans,  U.S.  Department  of 
Energy,  9800  South  Cass  Avenue, 
Argonne.  IL  60439,  or  call  (708)  972-2288. 
Written  comments  should  be  addressed 
to  Mr.  Haugen  at  the  same  address. 
Persons  requesting  copies  of  the 
Environmental  Restoration  and  Five- 
Year  Plan,  Fiscal  Years.  1993-1997 
should  contact  Richard  Aiken,  EM-25, 
Department  of  Energy,  Washington.  DC 
20585.  or  telephone  (301)  353-3553. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  regarding  the  public 
meetings,  contact  Mr.  Brian  Quirke  at 
(708)  972-2423.  For  information 
regarding  the  Site  Specific  Plans,  contact 
Ms.  Patricia  Harrington  at  (708)  972- 
2288. 

David  T.  Goldman, 
Acting  Manager. 

[FR  Doc.  91-22212  Filed  9-13-91: 8:45  am] 
MLLMQ  COM  MW-»Mi 

Morgantown  Energy  Technology 

Center;  Cooperative  Agreement; 

Hnandal  Assistance  Award  to  West 

Virginia  University  Research 

Corporation 

agency:  Morgantown  Energy 

Technology  Center,  Department  of 

Energy  (DOE). 

ACTKHC  Notice  of  acceptance  of  a 

noncompetitive  fmancial  assistance 

application  for  a  cooperative  agreement 

award. 


summary:  Based  upon  a  determination 
made  pursuant  to  10  CFR 
e00.7(b)(2)(i)(B)  the  DOE,  Morgantown 
Energy  Technology  Center  gives  notice 
of  its  plans  to  award  a  three  (3)  year 
cooperative  agreement  to  the  West 
Virginia  University  Research 
Corporation.  West  Virginia  University. 
Appalachian  Oil  and  Natural  Gas 
Research  Consortium  (AONGRC).  213 
Glenlock  Hall,  Morgantown,  WV  26506, 
with  an  associated  budget  of 
approximately  $4,317,320;  the  budget 
includes  a  39%  participant  cost  share. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Spatafore,  1-07.  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box  880. 
Morgantown.  West  Virginia  26507-0880. 
Telephone:  (304)  291-4253.  Procurement 
Request  No.  21-91MC28079.000. 
SUPPLEMENTARY  INFORMATION:  The 

pending  award  involves  preparing  and 
publishing  an  Appalachian  Gas  Atlas. 
The  Appalachian  Gas  Atlas 
development  will  pull  together  in  one 
document  the  systematic  compilation  of 
reserves  and  production  data  in  a 
reservoir  play-defmed  framework.  The 
data  collection  activities  will  enhance 
natural  gas  exploration  and 
development  activities  in  the 
Appalachian  Basin.  This  compilation  of 
reserves  and  production  data  will  help 
reveal  the  most  prolific  combinations  of 
structures  and  producing  facies.  In 
addition,  it  will  identify  areas  of  greatest 
potential  with  the  highest  concentration 
of  remaining  unrecovered  hydrocarbons 
in  existing  fields.  The  state  surveys  that 
make  up  AONGRC  possess  a  significant 
base  of  fundamental  and  preparatory 
work  which  will  expedite  the  atlas 
development.  AONGRC  also  brings  a 
significant  amount  of  experience  and 
expertise,  along  with  computer 
capabilities  and  map  construction 
facilities,  to  the  project.  DOE  support  of 
this  activity  will  enhance  the  public 
benefits  and  accelerate  the 
accomplishment  of  the  effort; 
furthermore,  the  DOE  knows  of  no  other 
entity  which  is  planning  to  conduct  the 
specifically  proposed  project.  Overall, 
the  public  will  benefit  by  this  atlas 
development  as  DOE  8upi>ort  will  allow 
for  greater  dissemination  of  the  project 
residts  to  industry  in  a  timely  fashion. 

luued:  September  5, 1991. 
Loate  L  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc  91-221SB  Filed  »-ia-«l:  8:45  am] 


Conservation  and  Renewalile  Energy 

Hnancial  Assistance  Award;  Intent  To 
Award  Grant  to  National  Association  of 
Regulatory  litllity  Commissioners 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.14.  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  submitted  to  the 
U.S.  Department  of  Energy.  Philadelphia 
Support  Office,  through  DOE's 
Headquarters  Office  of  Conservation 
and  Renewable  Energy,  by  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC). 

The  grant  will  provide  funding  in  the 
amount  of  $30,000  for  tiie  NARUC  to 
conduct  a  conference  on  regional 
regulatory  matters.  The  focus  of  the 
conference  will  be  current  jurisdictional 
questions  between  federal  and  state 
agencies  and  discussion  and  evaluation 
of  a  variety  of  options  for  reform  of 
existing  regulatory  requirements.  This 
national  conference  will  be  scheduled 
during  a  period  (September  30-October 
2. 1991)  when  several  legislative 
proposals  in  the  U.S.  Congress,  as  well 
as  proposals  for  Federal  Energy 
Regulatory  Conunission  (FERC) 
rulemakings  involving  the  electric  power 
industry  are  under  consideration. 
Participants  will  include  representatives 
from  state  and  federal  regulatory 
agencies  and  other  electric  power 
industry  persons. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
a  national  conference.  This  effort  is 
suitable  for  noncompetitive  financial 
assistance  and  would  not  be  eligible  for 
financial  assistance  under  a  recent, 
current,  or  planned  solicitation. 

DATit:  The  term  of  this  grant  shall  be 

sb(  (6)  months  from  the  effective  date  of 

award. 

FOR  FURTHER  INFORMATION  COIfTACT: 

Christopher  G.  McGowan,  Philadelphia 
Support  Office,  U.S.  Department  of 
Energy.  Tenth  Floor.  1421  Cherry  SU^et. 
Philadelphia,  Pennsylvania,  19102-1492. 
(215)  597-3890.  Issued  in  Washington, 
DC  on  September  9, 1991. 

|.  MidMel  Davis, 

Assistant  Secretary.  Conservation  and        ' 
Renewable  Energy. 

(FR  Doc  91-22213  Filed  9-13-91;  8:«5  am] 
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Federal  Energy  Regulatory 
ConMnlssion      i 

(Dednt  No.  aFnil42-0(tt] 

Dravo  Energy  Resource*  of 
Montgomery  Col,  Inc.;  Sttortening 
Conwnent  Period 

September  10. 199l[ 

Take  notice  that  the  comment  period 
set  by  the  Notica  of  Amendment  to 
Filing,  issued  August  28. 1991  (56  FR 
45.946,  Septembar  9, 1991)  is  changed  to 
Septemb^  23.  IS^. 
Lab  a  CasUU. 
Secretary. 
[FR  Doc.  91-22137  filed  »-13-ei:  8:45  •m] 


l.ER9i-4( 


IMI 


[Docket  Nos.  ER9l-40»-000,  at  aL] 

PuMic  Serv^  Company  of  Oklahoma, 
et  al.;  Electilf  Rtte,  Smalt  Power 
Production,  and  interlocking 
Directorate  HMn^ 

Take  notice  th«t  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Oklahoma 
[Docket  No.  ER91-|o9-OOOI 

September  3, 1991. 

Take  notice  that  Public  Service 
Company  of  Oklahoma  (PSO).  on 
August  14. 1991.  tendered  for  filing  an 
amendment  to  it|  filing  for  its  Customer 
Supplied  Fuel  Rider  (CSF),  which 
supplements  an4  amends  its  Wholesale 
Full  Requirements  Rate.  FERC  Rate 
Schedule  Nos.  \7a,  171. 189  and  197. 

Under  the  CSI^  certain  wholesale  full 
requirements  customers  of  PSO  may 
elect  to  supply  P$0  with  the  gas 
supplies  required  to  generate  a  portion 
of  or  a  specified  percentage  of  their 
requirements  for]electricity.  PSO 
requests  that  the  CSF  be  permitted  to 
become  effectivg  as  of  June  29. 1991. 

PSO  amends  ilk  filing  in  responses  to 
the  June  28, 1991  letter  of  the  Director, 
Division  of  Applications. 

Copies  of  the  amended  filing  were 
served  upon  PSQ's  full  requirements 
wholesale  custoi^iers  and  the  Oklahoma 
Corporation  Confmission. 

Comment  dat^  September  17, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thisi  notice. 

2.  Holyoke  Powc  r  h  Electric  Company 
[Docket  No.  ER91-^  iSS-OOCq 

September  4. 1991. 

Take  notice  th  it  on  August  22. 1991. 
Holyoke  Power  1 1  Electric  Company 
(Holyoke)  tendesed  for  filing  a  Notice  of 
Termination  of  tie  Agreement  by 
Western  Massaoiusetts  Electric 
Company.  Holyc  ce  Power  and  Electric 


Company.  Holyoke  Water  Power 
Company,  and  Old  Colony  Trust 
Company  (FERC  Rate  Schedule  No.  2) 
dated  October  14, 1957, 

Holyoke  requests  that  this  Agreement 
be  terminated  as  of  June  30, 1901. 

Comment  date:  September  18. 1991.  in 
accordance  «vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

[Docket  No.  ECn-19-000] 
Septeml>er4, 1991. 

Take  notice  that  on  August  26, 1991. 
New  England  Power  Company  (NEP) 
tendered  for  filing  an  Application  for  the 
Sale  of  Electric  Facilities  by  NEP  to  the 
Town  of  Litdeton.  Massachusetts.  NEP 
requests  approval  for  the  sale  pursuant 
to  section  203  of  the  Federal  Power  Act 
and  part  33  of  the  Commission's 
Regulations. 

Comment  date:  September  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  Na  ER91-611-000). 
September  5, 1991. 

Take  notice  that  on  August  29. 1991. 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  51,  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
"Authority").  The  Supplement  provides 
for  a  decrease  in  the  monthly 
transmission  charge  from  $2.53  to  $2.43 
per  kilowatt  for  transmission  of  power 
and  energy  sold  by  the  Authority  to  the 
Long  Island  Villages  of  Freeport, 
Greenport  and  Rockville  Centre  (the 
"Villages"),  thus  decreasing  annual 
revenues  under  the  Rate  Schedule  by  a 
total  of  $70,122.  Con  Edison  has 
requested  waiver  of  notice  requirements 
to  that  the  decrease  can  be  made 
effective  as  of  July  1, 1991. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority  and  the  Villages. 

Comment  date:  September  19. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Empire  District  Electric  Company 

[Docket  No.  ER91-616-000] 
September  5. 1991. 

Take  notice  that  The  Empire  District 
Electric  Company  on  August  30, 1991, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Rate  Schedules  W-1, 
W-2  and  Fuel  Adjustment  Rider 
Schedule  FA.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 


$1,157,771  based  on  the  twelve-month 
period  ending  December  31. 1901. 

The  presently  effective  rates  are 
based  on  costs  for  the  twelve  months 
ending  December  31. 1982  for  schedule 
W-2  and  September  30. 1987  for 
Schedule  W-1.  Since  the  time  Empire 
has  experienced  a  substantial  increase 
in  many  construction  to  provide 
additional  capacity  and  to  meet 
environmental  requirements. 

Copies  of  the  filing  were  served  upwn 
the  public  utility's  jurisdictional 
customers,  The  Missouri  Public  Service 
Commission,  and  The  Kansas 
Corporation  Commission. 

Comment  date:  September  19, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

[Docket  No.  ER91-ei7-000l 
September  5. 1991. 

Take  notice  that  on  August  30, 1991. 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CLAP)  and 
Western  Massachusetts  Electric 
Company  (WMECO).  tendered  for  filing 
an  agreement  between  NUSCO  and 
New  England  power  Company 
terminating  a  unit  contract  and 
extending  the  term  imder  which 
transmits  electricity  to  serve  NEFs 
loads. 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
filing  regulations  to  the  extent  necessary 
to  permit  the  agreement  to  become 
effective  September  1. 1991. 

NUSCO  states  that  copies  of  this 
agreement  have  been  mailed  or 
delivered  to  each  of  the  parties. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER91-615-O00J 
September  5. 1991. 

Take  notice  that  on  August  29. 1991. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  ^ng  a 
Standby  Service  Facilities  Agreement 
between  itself  and  the  City  of 
Oconomowoc.  Wisconsin.  The 
Agreement  provides  for  mutual  standby 
service  by  both  parties  until  such  time 
as  the  City  installs  its  second  138  kV 
transformer  at  the  Cooney  Substation. 
The  instant  filing  also  contains  a  revised 
Exhibit  C — Supplemental  Service 
Specifications  under  Rate  Schedule  TR- 
IC  which  allows  The  Wisconsin  Public 
Power  Inc.  SYSTEM  (WPPI)  to  obtain  a 
credit  for  service  at  138.000  volts. 
Wisconsin  Electric  has  also  submitted 
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revised  Exhibits  B  to  the  Power  Sales 
Agreement  and  Conjunctive 
Transmission  Service  Agreement 
between  itself  and  WPPI  to  conform 
these  agreements  to  the  new  service 
conditions. 

Wisconsin  Electric  requests  an 
effective  date  of  August  1, 1991, 
consistent  with  the  date  of  the  Standby 
Service  Facilities  Agreement.  Wisconsin 
Electric  is  authorized  to  state  that  the 
City  of  Oconomowoc  joints  in  the 
requested  effective  date.  Accordingly, 
Wisconsin  Electric  requests  waiver  of 
the  60  day  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  the  City  of  Oconomowoc,  WPPI,  and 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  September  19, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Power  ft  Light  Company 

[Docket  No.  ERgi-614-000] 
September  5. 1991. 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  (Puget)  on  August  29. 
1991  tendered  for  filing,  as  an  initial  rate 
schedule,  Supplement  No.  2  dated  as  of 
July  28, 1991  (the  Supplement)  to  the 
Agreement  for  Standby  Transmission 
Service  between  Puget  and  Public  Utility 
District  No.  1  Snohomish  County 
(Snohomish)  dated  as  of  October  12. 
1987  (the  Agreement). 

The  Agreement  relates  to  standby 
transmission  service  which  may  be 
provided  by  Puget  to  Snohomish  in  the 
event  of  interruption,  suspension,  or 
curtailment  of  energy  deliveries  to 
Snohomish.  For  each  calendar  day  or 
portion  thereof  in  which  transmission 
capacity  if  made  available  by  Puget, 
Snohomish  is  required  to  pay  a  daily 
charge.  In  addition,  Snohomish  is 
required  to  deliver  to  Puget  an  amount 
of  energy  to  compensate  for 
transmission  losses. 

The  Supplement  establishes 
Snohomish's  East  Arlington  Substation 
as  a  Point  of  Delivery  and  the  Beverly 
Park  Substation  as  a  Point  of 
Interconnection.  The  daily  charge  for 
service  under  the  Supplement  is  $28 
when  the  Demand  Limit  is  2  mw  and 
$424  when  the  Demand  Limit  is  30  mw. 
Service  under  the  Supplement 
commenced  on  August  IS.  1991. 

Copies  of  the  Hling  were  served  upon 
Snohomish. 

Comment  date:  September  19. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Wisconsin  Power  ft  Light  Company 

(Docket  No.  ER91-ei9-000] 
September  5, 1991. 

Take  notice  that  on  August  30, 1991, 
Wisconsin  Power  ft  Light  Company 
(WPftL)  tendered  for  filing  an 
Interchange  Agreement  effective 
September  1, 1991.  between  WP&L  and 
Wisconsin  Public  Power  Incorporated. 
SYSTEM  (WPPI).  WP&L  further  requests 
simultaneous  termination  of  its  General 
Purpose  Agreement  with  WPPI.  WP&L 
requests  waiver  of  the  notice 
requirement. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

(Docket  No.  ER91-61fr-000] 
September  5, 1991. 

Take  notice  that  on  August  30. 1991. 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P) 
tendered  for  filing  a  unit  contract  for 
service  to  Canal  Electric  Company.  The 
submitted  rate  schedule  will  supersede 
CL&P  Rate  Schedule  No.  458  and 
WMECO  Rate  Schedule  No.  352. 
NUSCO,  on  behalf  of  Western 
Massachusetts  Electric  Company, 
concurrently  requests  termination  of 
WMECO  Rate  Schedule  No.  352. 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
filing  regulations  to  the  extent  necessary 
to  permit  the  rate  schedule  change  to 
become  effective  September  1, 1991  and 
to  permit  WMECO  Rate  Schedule  No. 
352  to  terminate  on  August  31, 1991. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  dehvered 
to  each  of  the  parties. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

11.  Consolidated  Edison  Company  of 
New  York.  In& 

(Docket  No.  ER91-610-000] 
September  S,  1991. 

Take  notice  that  on  August  29, 1991, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison]  tendered  for 
filing  Supplements  to  its  Rate  Schedules 
FERC  Nos.  60,  66  and  78,  agreements  to 
provide  transmission  service  for  the 
Power  Authority  of  the  State  of  New 
York  (the  Authority).  The  Supplements 
provide  for  a  decrease  in  the  monthly 
transmission  charge  from  $1.15  to  $1.07 
per  kilowatt  for  transmission  of  power 
and  energy  sold  by  the  Authority  to 
Brookhaven  National  Laboratory, 
Grumman  Corporation  and  the 
municipal  distribution  agencies  of 


Nassau  and  Suffolk  Counties,  thus 
decreasing  annual  revenues  under  the 
Rate  Schedules  by  a  total  of  $38,383.20. 
Con  Edison  has  requested  waiver  of 
notice  requirements  so  that  the 
decreases  can  be  made  effective  as  of 
July  1, 1991. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  September  19, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Arizona  Public  Service  Company 

(Docket  No.  ER91-e22-000] 
September  5, 1991. 

Take  notice  that  on  August  30, 1991. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Amendment  No.  1  to 
Supplement  No.  16  (Amendment)  to  the 
Wholesale  Power  Supply  Agreement 
between  APS  and  the  Navajo  Tribal 
Utility  Authority  (NTUA)  (APS-FPC 
Rate  Schedule  No.  6).  The  Amendment 
provides  for  the  transmission  by  APS  to 
NTUA  of  additional  load  of  APS'  Leupp 
Junction  substation. 

Copies  of  this  filing  have  been  served 
on  NTUA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Canal  Electric  Company 

[Docket  No.  ER91-ei3-000] 
September  5, 1991. 

Take  notice  that  on  August  29, 1991, 
Canal  Electric  Company  ("Canal") 
tendered  for  filing  under  section  205  of 
the  Federal  Power  Act:  (1)  Notice  of 
Termination  relating  to  Power  Contracts 
filed  on  December  21, 1987  and 
December  16, 1968  respectively  between 
itself,  Cambridge  Electric  Light 
Company  and  Commonwealth  Electric 
Company  and  related  Capacity 
Acquisition  Commitments;  (2)  a  Power 
Contract  (the  "Power  Contract") 
between  itself,  Cambridge  Electric  Light 
Company  and  Commonwealth  Electric 
Company  and  a  Capacity  Acquisition 
Commitment  (the  "Commitment").  The 
Power  Contract  implements  the  terms  of 
the  Capacity  Acquisition  Agreement 
(FERC  Rate  Schedule  No.  21)  and  the 
Commitment.  Such  Power  Contract 
recognizes  the  purchase  of  demand  and 
energy  by  Canal  from  The  Connecticut 
Light  and  Power  Company  over  the  time 
period  September  1, 1991  to  April  30, 
1993  and  the  sale  of  such  power  to 
Cambridge  Electric  Light  Company  and 
Commonwealth  Electric  Company. 
Canal  states  that  the  transaction,  which 
replaces  the  two  existing  power 
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contracts  beins  terminated  with  a  single 
contract  with  more  favorable  economic 
terms,  viril]  result  iin  ■  net  decrease  in  its 
wholesale  rates  tt>  Cambridge  and 
Commonwealth  <|f  approximately  S3.1 
million  over  the  term  of  the  contract 

Canal  has  requested  the  Commission 
waive  its  notice  nequirements  pursuant 
to  I  35.11  of  the  Commission's 
Regulations  in  orier  to  allow  the 
tendered  rate  scoedules  to  become 
effective  as  of  September  1, 1991,  the 
date  on  which  th^  transactions  are 
scheduled  to  contmence,  and  to  allow 
the  power  contract  which  they  replace 
to  terminate  as  of  August  31. 1991. 

Comment  date.]  September  19, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Company 

1 


14.  Tampa 

(Docket  Na  ER91 
September  5, 1991. 

Take  notice  thit  on  August  30, 1991. 
Tampa  Electric  Gompany  (Tampa 
Electric)  tenderea  for  filing  a  Letter  of 
Commitment  providing  for  the  sale  by 
Tampa  Electric  ti  the  Reedy  Creek 
Improvement  Dis^ct  (ROD]  of  up  to  100 
megawatts  of  capacity  and  energy. 
Tampa  Electric  states  that  the  Letter  of 
Commitment  is  submitted  as  a 
supplement  to  SeWice  Schedule  J 
{negotiated  interthange  service)  under 
the  existing  contiact  for  interchange 
service  between  Tampa  Electric  and 
RCID,  designated  as  Tampa  Electric 
Rate  Schedule  E^C  No.  31. 

Tampa  Electrid  proposes  an  effective 
date  of  September  1, 1991  for  the 
commitment  of  capacity  and  energy,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  fi  ling  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date  September  19, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Servici  i  Company  of  New 
Hampshire 

[Docket  No.  ER91-^  iZl-OOO] 
September  5. 1901. 

Take  notice  thiit  on  August  30, 1991. 
Public  Service  C(  impany  of  New 
Hampshire  (PSNH)  submitted  for  filing 
with  the  CommisBion  a  revised  rate 
schedule  sheet  far  FERC  Electric  Rate 
Schedule  No.  10^  providing  a  change  in 
delivery  points  w  Firm  Transmission 
Service  to  Central  Maine  Power 
Company  (CMP),  PSNH  proposes  an 
effective  date  of  August  1, 1991. 

PSNH  states  tljat  the  change  in 
delivery  points  i4  required  in  order  to 
accommodate  modifications  and 
improvements  in  each  company's 
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electrical  system  as  well  as  the  need  to 
serve  new  load  via  the  Wakefield  #5 
delivery  point. 

PSNH  further  states  that  no  changes 
are  proposed  to  the  rates  charged  to 
CMP  under  the  rate  schedule,  that  CMP 
concurs  with  the  proposed  change,  and 
that  a  copy  of  the  filing  has  been  served 
upon  CMP. 

Comment  date:  September  19, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Ocean  State  Power  D 

[Docket  No.  ER91^76-000] 
September  5, 19S1. 

Take  notice  that  on  August  30, 1991, 
Ocean  State  Power  II  (OSP II)  tendered 
for  filing  substitute  pages  to  the 
Supplement  filed  on  August  1, 1991  in 
this  docket.  OSP  II  states  that  these 
substitute  pages  were  submitted  to 
correct  the  August  1, 1991  filing. 

Comment  date:  September  19. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Oildale  Cogeneration  Partners,  LP. 

[Docket  No.  QF84-518-003] 
September  6, 1991. 

On  August  29, 1991.  Oildale 
Cogeneration  Partners,  LP.,  tendered  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  supplements  certain 
aspects  of  facility's  ownership  structure. 

Comment  date:  October  7. 1991,  in 
accordeince  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Philadelphia  Electric  Company 

[Docket  No.  ER91-478-000] 
September  9, 1991. 

Take  notice  that  on  September  3. 1991, 
Philadelphia  Electric  Company  [PECO) 
tendered  for  filing  its  response  to  a 
deficiency  letter  dated  August  2, 1991 
from  the  Commission  to  PECO  and 
Susquehanna  Electric  Company,  a 
subsidiary  of  PECO,  concerning  their 
previous  filings  in  this  docket 

Comment  date:  September  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Kentucky  UtiCties  CoaqMay 

[Docket  Na  EL89-25-0001 
September  9, 1991. 

Take  notice  that  on  August  12. 1991, 
Kentucky  Utihties  company  tendered  for 
filing  its  compliance  filing  in  response  to 
the  Commission's  )uly  2S.  1991  order  in 
this  docket 

Comment  dote:  September  18, 1991  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Montana  Power  Company 

[Docket  No.  ER91-eO9-0QO) 
September  9, 1991. 

Take  notice  that  on  August  1. 1991. 
Montana  Power  Company  (Montana) 
tendered  for  filing  reports  and 
workpapers  which  describe,  develop 
and  support  the  fmal  billing  adjiistment 
in  order  to  terminate  the  rate 
moderation  plan  as  of  )tme  30, 1991. 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Paragranh  E 
at  the  end  of  this  notice. 

21.  Tampa  Electric  Company 
[Docket  No.  ER91-«2»-0«4 
September  9. 1991. 

Take  notice  that  on  August  30, 1991, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter  of 
Commitment  providing  for  the  sale  by 
Tampa  Electric  to  the  Florida  Municipal 
Power  Agency  (FMPA)  of  up  to  200 
megawatts  of  capacity  and  energy. 
Tampa  Electric  states  that  the  Letter  of 
Conunitment  is  submitted  as  a 
supplement  to  Service  Schedule  ] 
(negotiated  interchange  service)  undo' 
the  existing  agreement  for  interchange 
service  between  Tampa  Electric  and 
FMPA.  designated  as  Tampa  Electric 
Rate  Schedule  FERC  No.  29. 

Tampa  Electric  proposes  an  effective 
date  of  September  1. 1991  for  the 
commitment  of  capacity  and  energy,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  FMPA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  September  23. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  The  United  Illuminating  Company 

[Docket  No.  ER91-«12-«00] 
September  9. 1991. 

Take  notice  that  on  August  29. 1991. 
The  United  Illuminating  Company  ['XJIT) 
tendered  for  filing  rate  schedules  for 
short-term  entitlements  to  Bangor 
Hydro-Electric  Company  ("Btffin  and 
Town  of  Braintree  Electric  Light 
Department  ("Braintree").  The  rate 
schedules  correspond  to  three 
agreements.  BHE  #1.  BHE  #2,  and 
Braintree.  The  commencement  and 
termination  dates  for  service  under  the 
agreements  are  listed  below.  Ul 
proposes  that  the  rate  schedules 
commence  and  terminate  on  those  dates 
and,  by  its  filing,  gives  notice  of 
termination. 
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AgwwMrt 

Jmrntrnm 

BHEfl.   

Onamkar  1. 1B90.. 

Fabdivyaa. 
1«M 

BHe  #2 

March  1.1 9«1...._..j 

Marct)  31.1991 

DiBwnre* 

Januaiy  V  1991  .„.. 

FatMwyZa. 
laM 

The  service  provided  under  the 
agreements  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
UI's  portion  of  New  Haven  Harbor 
Station,  an  oil  and  gas-flred  generating 
unit 

Copies  of  tbe  filing  were  mafled  to 
BHE  and  Braintree.  Copies  of  the  fiKng 
have  also  been  mailed  to  the 
Massachusetts  Department  of  Public 
Utthties  and  tbe  Maine  Public  Utilities 
Commission. 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Panaymlh  £ 
at  the  end  of  tlus  notice. 

23.  LTV  Steel  Mming  Company  a 
Limited  Partnership 

[Dedcet  No£RSl-44B-080l 
September  9,  im. 

Take  notice  that  on  September  5, 1091, 
LTV  Steel  Mining  Company  ('TTV 
Mining")  tendered  for  filing  an 
Amendment  Agreement  to  the  Electric 
Service  and  Interconnection  Agreement 
first  filed  with  the  Commission  on  May 
20, 1991,  to  reflect  the  repricing  erf  sales 
to  MP&Lcf  surplus  energy.  Copies  of  tfie 
foregoing  have  been  served  on  MPftL 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Paragrai^  E 
at  the  end  of  this  notice. 

24.  Southwestern  Electric  Power 
Company 

Pocket  No.  ER91-e83-000] 
September  9, 1991. 

Take  notice  that  on  August  26, 1991. 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing 
Amendment  No.  5  to  the  Power  Supply 
Agreement,  dated  April  8. 1982.  between 
SWEPCO  and  Northeast  Texas  Electric 
Cooperative,  Inc.  (NTEC). 

Amendment  No.  5  provides  for 
changes  ia  the  rate  formulas  nsed  under 
the  Power  Supply  Agreement,  commits 
NTEC  to  a  minimum  100  MW  purchase 
of  Supplemental  Capacity  and  Energy 
during  the  period  1991  through  2012,  and 
modities  the  Power  Supply  Agreement  in 
certain  other  respects. 

SWEPCO  requests  waiver  of  the 
notice  requirement  in  order  that 
Amendment  No.  5  nay  become  effective 
as  of  fanuary  1, 199L 

Copies  of  the  filing  were  served  upon 
NTEC  and  the  Public  Utility  Conimiwion 
of  Texas. 


Comment  date:  September  23,  tm,  in 
aocordance  witfa  Stmidard  Paragrapb  E 
end  at  this  notice. 

25.  E.L  Shannon,  )r. 

[Docket  No.  ID-265<MXX)4 
September  9, 1991. 

Take  notice  that  on  August  23, 1991, 
E.L.  Shannon,  Jr.  (Applicant)  tendered 
for  filing  under  sec^n  305(b)  trf  the 
Federal  Power  Act  to  hold  the  following 
positions: 

Director — Soutlien]  California  Edison 

Company 
Director-^cDennott  Iittemational,  Inc. 

Comment  date:  September  25, 1991,  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notioe. 

28.  Madison  Gas  and  Electric  Company 
Wisconsin  Public  Service  Corporatian 

[Docket  No.  ER91-<i31-00a] 
September  9, 1991. 

Take  notice  that  on  September  5, 1991, 
Madison  Gas  and  Electric  Company 
("MGE"),  on  behalf  of  itself  and 
WitcoRsin  Public  Service  Corporation 
("WPS"),  submitted  for  filing  in  tbe 
above-referenced  docket  a  notioe  of 
termination  of  the  parties'  respective 
rate  schedules  incorporating  a  Power 
Pool  Agreement  entered  into  between 
MCE.  WPS  and  Wisconsin  Power  ft 
Light  Company  ("WPL'T  on  July  26, 1973, 
as  amended.  The  Power  Pool  Agreement 
terminated  by  its  terms  on  Axignst  1, 
1991. 

MGE  and  WPS  request  waiver  of  the 
Commission's  notice  requirements,  as 
set  forth  in  {  35.15  of  the  regulations,  to 
permit  the  parties  to  terminate  their 
participatioa  in  the  Power  Pool 
Agreement  as  of  August  1. 1991,  in 
aocordance  with  the  intent  of  the  parties 
to  the  Power  Pool  Agreement. 

MGE  and  WPS  have  sent  copies  of  ^e 
notice  of  termination  to  Wi^L  and  the 
Public  Service  Commission  of 
Wisconsin.  Copies  of  the  notice  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Central  Maine  Power  Company 

[Docket  No.  Qll91-82(M)00] 
September  9. 1991. 

Take  notice  diat  on  August  30, 1991, 
Central  Maine  Power  Company  [CMP] 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff,  12th  Revised 
Volume  No.  1,  Wholesale  Electric  Rate 
for  Other  Utilities.  Under  tbe  rate 
increase  to  be  eflective  October  1, 1991, 
CMP  would  be  permitted  to  increase  its 
current  wholesale  rates  by  $362,505  for 
Period  L 


The  proposed  tariff  Imptements  a 
Stipulation  between  CMP  and  its 
Wholesale  Customers,  Keiuiebank  Light 
and  Power  District,  Inhabitants  of  the 
Town  (^Madison  (Macfison  Bectric 
Works),  and  Fox  Islands  Electric 
Cooperative.  Inc.  Copies  of  the  filing 
have  been  served  on  CMFs  above- 
named  Wholesale  Customers,  and  on 
the  Maine  Public  UtiHfies  Commission, 
and  Ae  Public  Advocate. 

The  proposed  tariff  reflects  in 
wholesale  rates  what  the  Maine  Public 
Utilities  Commission  reflected  in  retail 
rales  in  Docket  Nos.  ER89-68  and  ER90- 
078. 

The  fiUog  also  requests  a  waiver  to 
reduce  the  notice  period  in  18  CFR  35.13 
to  allow  the  proposed  rates  to  be 
effective  on  October  1. 1991  and  a 
waiver  of  the  time  period  for  test  year 
data  in  18  CFR  35.13(d^3)(i}. 

Commeat  date:  September  23. 1991,  ia 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  lieard  or 
to  protest  said  fihng  shcndd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capita]  S^eet  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  a  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaabelL 
Secretary. 

(FR  Doc.  91-22149  Filed  9-13-01:  S:45  am] 
MLUNO  cooc  tzir-oi-n 


[Prolact  Woe.  2£7»-009.  et  aL] 

Hydroaloctric  Applications  (Indiana 
MIchioan  Powar  Co.,  at  aL); 
Appllcationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  pubfic  inspection: 

la.  Type  of  Applicatiom:  Amendment 
of  License. 

b.  Profect  No:  2579-009. 

c.  Date  Filed:  June  24,  lOW. 
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d.  Applicant:  Ii^iana  Michigan  Power 
Company. 

e.  Name  of  Project:  Twin  Branch 
Hydro  Project. 

/.  Location:  Th^  project  is  located  on 
the  St.  Joseph  Riv  er  in  St.  Joseph  and 
Elkhart  Counties.  Indiana. 

g.  Filed  Pursuai  it  to:  Federal  Power 


a)-825(r). 

tact-  Mr.  Robert  W. 
ttomey,  American 

iverside  Plaza. 
15.  (614)  223-1638. 
(202) 


IMI 


Act.  16  U.S.C. 

h.  Applicant  ( 
Harmon,  Senior  i 
Electric  Power,  1 1 
Columbus.  OH  43 

/.  FERC  Contact:  Ken  Fearon, 
219-2657. 

/  Comment  Dai  e:  September  28, 1991. 

k.  Description  i  f  Amendment  The 
licensee  requests  approval  of  a  Deed  of 
Exchange  and  a  Revised  Exhibit  K 
Drawing  in  order  jto  clarify  real  property 
interests  and  adjijst  the  project 
boundary  to  trulyj  reflect  real  estate 
interests  necessaly  for  project 
operation.  The  Daed  would  convey  a  fee 
interest  at  the  ent  ranee  of  the 
Bittersweet  Cove,  a  Bittersweet 
Development.  Inc  riverfront  subdivision 
located  on  private  lands  adjacent  to  the 
project,  in  exchange  for  a  flowage 
easement  over  tht^lands  occupied  by  the 
Cove.  The  revised  project  boundary  is 
shown  on  the  Exhibit  K  drawing. 

/.  This  notice  also  consists  of  the 
following  standaM paragraphs:  B.  C 
and  D2.  I 

2a.  Type  of  Application:  Transfer  of 
License.  I 

b.  Project  No:  401-009. 

c.  Date  Filed:  July  26. 1991. 

d.  Applicant:  M  chigan  Power 
Company. 

e.  Name  of  Pro)  ?ct-  Mottville  Project 
/.  Location:  On  Jie  St.  Joseph  River, 

St.  Joseph  County  Indiana. 

g.  Filed  Pursuai  t  to:  Federal  Power 
Act  16  U.S.C.  791  a)-825(r). 

h.  Applicant  Cc  ntact:  Robert  W. 
Harman.  America  n  Electric  Power 
Service  Corporati  jn,  P.O.  Box  16631. 
Columbus,  OH  43  n6-6631.  (614)  223- 
1638. 

/.  FERC  Contac  L-  Mary  Golato  (202) 
219-2804. 

/  Comment  Dai  a:  October  11. 1991. 

A.  Description  c  f  Amendment: 
Michigan  Power  Company  proposes  to 
transfer  the  Mott\  ille  Project  FERC  No. 
401  to  Indiana  Po'  ver  Company  as  part 
of  a  merger  betw«  en  the  two  parties 
which  is  in  the  pu  ilic  interest 
financially. 

/.  This  notice  a,  so  consists  of  the 
following  standai  i  paragraphs:  B  and  C 

3a.  Type  ofAp[.  lication:  New  Major 
License. 

b.  Project  No:  2 194-006. 

c  Date  Filed:  Jiine  20. 1991. 

d.  Applicant:  VV  isconsin  Electric 
Power  Company. 


if 


e.  Name  of  Project  Chalk  Hill. 

/.  Location:  On  the  Menominee  River 
in  Menominee  County.  Michigan,  and 
Marinette  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  G. 
Fuller,  1401  South  Carpenter  Avenue. 
Iron  Mountain,  MI  49801,  (906)  779-2484. 

i.  FERC  Contact:  Charies  T.  Raabe 
(202)  219-2811. 

/  Comment  Date:  October  28, 1991. 

k.  Status  of  Environmental  Analysis: 
This  apphcation  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

y.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  300-foot-long  concrete  gravity 
spillway,  which  is  about  24  feet  high, 
has  a  crest  elevation  of  732.4  feet 
National  Geodetic  Vertical  Datum 
(NGVD).  and  has:  (a)  11  Taintor  gates 
which  are  12  feet  high  by  24  feet  wide; 
and  (b)  an  inoperable  6-foot-wide  fish 
sluice  located  near  the  right  end  of  the 
spillway;  (2)  an  earthen  dike  1.373  feet 
long  and  38  feet  high;  (3)  a  reservoir  with 
a  surface  area  of  834  acres  and  a  total 
volume  of  6,757  acre-feet  at  the  normal 
maximum  elevation  of  744.2  feet  NGVD; 
(4)  a  powerhouse  near  the  left  bank, 
which  is  133  feet  long  by  72  feet  wide, 
and  which  has  three  turbine-generator 
imits  rated  at  2,600  kilowatts  (kW)  each 
for  a  total  installed  capacity  of  7,800 
kW;  (5)  one  substation  located  adjacent 
to  the  powerhouse;  (6)  the  primary 
transmission  line;  and  (7)  appurtenant 
facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
43.1  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
June  30, 1993,  the  Applicant's  estimated 
net  investment  in  the  project  would 
amount  to  $367,190. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  Applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104, 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 


Wisconsin  Electric  Power  Company 
Real  Estate  Department,  room  A440,  231 
West  Michigan,  Milwaukee,  WI  53203, 
Phone  (414)  221-2715. 
4a.  Type  of  Application:  New  License. 

b.  Project  No.:  2423-001. 

c.  Date  Filed:  January  9. 1991. 

d.  Applicant:  James  River-New 
Hampshire  Electric.  Inc. 

e.  Name  of  Project:  Riverside. 

/.  Location:  On  the  Androscoggin 
River  near  Berlin  in  Coos  County,  New 
Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  George  W. 
Hill,  650  Main  Street,  Beriine,  NH  03570- 
2489,  (603)  752-4600. 

/.  FERC  Contact:  Ms  Julie  Bemt  (202) 
219-2814. 

;.  Comment  Date:  November  7, 1991. 

A.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D2. 

/.  Description  of  Project:  The  run-of- 
river  project  as  hcensed  consists  of  the 
following:  (1)  A  21-foot-high,  846-foot- 
long  rock-flUed  timber  crib  and  concrete 
dam;  (2)  an  impoundment  having  a 
surface  area  of  7  acres,  a  gross  storage 
capacity  of  60  acre-feet  with  no  usable 
storage  capacity  and  a  normal  water 
surface  elevation  of  1,076.8  feet  m.s.l.;  (3) 
two  13-foot-diameter  1,400-foot-long 
wood  stave  and  steel  penstocks;  (4)  a 
powerhouse  containing  two  generating 
units  with  a  total  rated  capacity  of  7,900 
kW;  (5)  a  tailrace;  and  (6)  appurtenant 
facilities. 

The  applicant  proposes  to  add  a  13- 
foot-diameter.  1.400-foot-long  penstock, 
an  additional  generator  with  an 
installed  capacity  of  4,500  kW  and  a  60- 
foot-long  transmission  line.  The 
applicant  estimates  the  average  annual 
generation  would  be  79.5  GWh  and 
owns  all  existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act.  The  hcense  will  expire  on 
December  31. 1993.  As  of  December  31, 
1989,  the  applicant's  estimated  net 
investment  in  the  project  was  $5,350,000. 
The  estimated  cost  of  construction  is 
$5,550,000. 

m.  Purpose  of  Project:  The  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
D2. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available 
for  inspection  and  reproduction  at  the 
Conunission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
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941  North  Capitol  Street.  NE..  room  3104. 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  650 
Main  Street.  Berlin,  NH  03570-2489,  or 
by  calling  (603)  752-4600. 

5a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2536-009. 

c.  Date  Filed:  June  26. 1991. 

d.  Applicant:  Niagara  of  Wisconsin 
Paper  Corporation. 

e.  Name  of  Project:  Little  Quinnesec 
Falls. 

/  Location:  On  the  Menominee  River 
in  Marinette  County,  Wisconsin  and 
Dickinson  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  David  W. 
Schmutzler,  1101  Mill  Street,  Niagara, 
WI  54151,  (715)  251-3151. 

/.  FERC  Contact:  Charles  T.  Raabe 
(202)  219-2811. 

/  Comment  Date:  October  24, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  3,000  acre-feet  reservoir  with  normal 
reservoir  elevation  at  943.0  feet  m.s.l.;  (2) 
a  concrete  dam  having:  (1)  An  about  20- 
feet-Iong  left  abutment  section;  (b)  an 
about  60-foot-long  spillway  section 
controlled  by  two  23.4  feet  wide  and  12 
feet  high  taintor  gates;  (c)  an  about  60- 
foot-long  spillway  section  with  two  bays 
each  24.5  feet  wide  controlled  by  12- 
foot-long  wooden  needles;  (d)  an  about 
20-foot-wide  sluice  gate  section;  (e)  an 
about  40-foot-long  and  20-foot-high  left 
forebay  wall  section;  and  (f)  an  about 
90-foot-long  and  35-foot-high  wall 
section  tied  into  the  right  riverbank 
containing  inlet  to  the  penstock;  (3)  a 
stoplog  structure  with  10  days  each  8- 
foot-wide  which  controls  inflow  to  the 
forebay;  (4)  a  forebay;  (5)  an  about  95- 
foot-long  trashrack  structure  with  large 
platform;  (6)  a  16-foot-diameter,  250- 
foot-long  steel  penstock;  (7)  a 
powerhouse,  which  is  an  integral  part  of 
the  paper  mill,  with  6  generating  units 
having  a  total  installed  capacity  of  9,352 
kW;  (8)  an  about  580-foot-long  sheet 
piling  wall  which  protects  the  paper  mill 
buildings;  and  (9)  appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
62.6  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 


lune  30. 1993.  the  Applicant's  estimated 
net  investment  in  the  project  would 
amount  to  $625,000. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  Applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

a.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Niagara  of  Wisconsin  Paper 
Corporation,  1101  Mill  Street,  Niagara, 
Wisconsin  54151,  (715)  251-3151. 

6a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  5867-022. 

c.  Date  Filed:  July  23, 1991. 

d.  Applicant-  Alice  Falls  Hydro 
Partners.  LP..  Alice  Falls  Corporation. 

e.  Name  of  Project:  Alice  Falls  Project. 
/  Location:  On  the  AuSable  River  in 

Clinton  and  Essex  Counties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Michael  L 
CosteUo.  Tobin  and  Dempf  Law  Offices. 
100  State  Street.  Albany.  NY  12207.  (578) 
463-1177. 

/.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

/  Comment  Date:  October  21. 1991. 

A.  Description  of  Project:  Alice  Falls 
Hydro  Partners,  L.P.  proposes  to  transfer 
the  Alice  Falls  Hydroelectric  Project 
FERC  No.  5867  to  Alice  Falls 
Corporation.  The  purpose  of  the  transfer 
is  to  facilitate  fmancing  and 
construction  of  the  project. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

7a,  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8705-007. 

c.  Date  filed:  August  7, 1991. 

d.  Applicants:  Yuma  County  Water 
Users'  Association. 

e.  Name  of  Project:  California 
Wasteway  Power  Plant  Project. 

/  Location:  On  the  United  State's 
Bureau  of  Reclamation's  Yuma  Main 
Canal,  a  diversion  of  the  Colorado 
River,  in  Imperial  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Donald  R.  Pope. 
P.E..  Manager.  Yuma  County  Water 
Users'  Association,  P.O  J3ox  5775. 
Yuma.  Arizona  85366-5775.  (602)  627- 
8824. 


/.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

/  Comment  Date:  October  16, 1991. 

A.  Description  of  Project  On  October 
15, 1987,  a  license  was  issued  to  the 
Yuma  County  Water  Users'  Association 
for  the  construction,  operation,  and 
maintenance  of  the  California 
Wasteway  Power  Plant  Project.  The 
project  would  consist  of  a  55-foot-long 
turnout  structure  on  the  Yuma  Canal,  a 
50-foot-long  turnout  structure  on  the 
Yuma  Canal,  a  50-foot-long  penstock,  a 
powerhouse  containing  one  1.134-MW 
generating  unit,  a  66-foot-long  tailrace, 
and  a  V^-mile-long  transmission  line. 
Construction  has  not  yet  begun  on  th6 
project. 

liie  license  surrender  is  requested 
because  recent  drought  conditions  in  the 
area  coupled  with  current  power 
revenue  rates  do  not  allow  for  economic 
feasibility  of  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

8a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10872-002. 

c.  Date  filed:  January  3, 1991. 

d.  Applicant  Michael  P.  O'Brien  and 
Robert  A.  Davis. 

e.  Name  of  Project  Towaliga  River 
Project. 

/.  Location:  On  the  Towaliga  River,  in 
Monroe  County,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Mr.  Michael  P. 
O'Brien  and  Robert  A.  Davis,  III,  3910 
Angora  Place,  Duluth,  GA  30136,  (404) 
246-9015. 

/.  FERC  Contact  Mary  C.  Golato  (202) 
219-2804. 

/.  Deadline  Date:  November  4, 1991. 

A.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for  an 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

/.  Description  of  Project  The  proposed 
project  would  consist  of  the  following: 
(1)  An  existing  dam  606  feet  long  and  30 
feet  high;  (2)  an  existing  reservoir  with  a 
normal  surface  area  of  573  acres  at  a 
spillway  crest  elevation  of  587  feet  mean 
sea  level  and  having  a  storage  capacity 
of  8,600  acre-feet;  (3)  an  existing  canal 
approximately  1,600  feet  long  with  an 
average  cross  section  of  25  feet  wide 
and  10  feet  deep;  (4)  a  modified  intake; 

(5)  a  proposed  8-foot-diameter  penstock; 

(6)  a  proposed  powerhouse 
approximately  18  feet  high  by  30  feet 
wide  by  30  feet  long  and  containing  two 
generating  units  of  900  kilowatts  (kW) 
each,  for  a  total  generating  capacity  of 
1,800  kW;  (7)  a  proposed  2.3-kilovolt 
transmission  line  350  feet  long;  and  (8) 
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appurtenant  facihties.  The  estiniated 
average  annual  power  generation  i« 
10.000.000  kWh  wijh  a  capacity  of  1.800 
kW.  The  applicant  estimates  that  the 
cost  of  the  project  is  S500,000. 

Purpose  ofProjett:  Power  generated 
would  be  sold  to  a  local  utility. 

n.  This  notice  ah  o  coiffiiftts  of  the 
following  standarc  paragraphs:  A2.  A9. 
B2.  and  E. 

9a.  Type  ofAppi  ication:  Preliminary 
Permit 

b.  Project  Noj  11 136-OOa 

c.  Date  filed  Ma  y  1, 1991. 

d.  Applicant:  Rui  «eU  Canyon 
Corporation. 

e.  Name  ofProfe  ^t  Stukel  Mountain 
Hydroelectric  Pum  )ed  Storage  Project 

/.  Location:  On  t  le  VS.  Bureau  of 
Reclamation  Irriga  ion  "0"  Canal  near 
the  town  of  Merrilll  in  Klamath  County, 
Oregon.  The  projeat  would  occupy  lands 
administered  by  th  e  U.S.  Boreau  of  Land 
Management  T40£ ,  RlOE.  sections  11. 
13. 14.  23s  24,  25,  ai  d  36;  T40S,  RllE. 
sections  19,  29,  30,  pi,  and  32.  Willamete 
Base  and  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  Section  30 16 1  J.aC  791  (a)-825(r). 

h.  Applicant  con  act: 
Mr.  Ingolf  Herma-.ii  i.  Independent  Hydro 

Developers,  345C  5  North  Scottsdale 

Road,  suite  K-6,  P.O.  Box  40, 

Scottsdale,  AZ  8^262,  (602)  48&-0777. 
Mr.  Douglas  Spaul4ing.  Resource 

Technology  Group,  6465  Wayzata 

Blvd.,  suite  660,  Minneapolis.  MN 

55426,  (612]  5ea-«65a 
David  B.  Ward,  Cobnsel.  Flood  &  Ward, 

1000  Potomac  A^e.,  suite  402, 

Washington,  DC  20007.  (202)  298-6910. 

i.  FERC  Contact:.  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2  VO. 

j.  Comment  Data:  November  4, 1991. 

k.  Competing  Application:  Project  Na 
11138-000.  Filed  K&y  1. 1991.  Public 
Comment:  August  23, 1991. 

I.  Description  offhvject  The  proposed 
pumped  storage  project  would  consist 
of:  (1)  Two  dams:  0am  No.  1  would  be 
100  feet  high  and  1^500  feet  long.  Dam 
No.  2  would  be  40  feet  high  and  800  feet 
long:  enlarging  (2)  ^  existing  lake  to  250 
acres  with  a  storage  capacity  of  24,000 
acre-feet  and  a  w^ter  surface  elevation 
of  5.590  feet  msl.  i<^  be  utilized  as  the 
upper  resenroii;  (3)  an  intake  structure; 
(4)  a  25-foot-diam4er,  1,500-foot-deep 
shaft  joining:  (5)  a  tS-foot-diameter. 
13,000-foot-long  tuanel;  (6)  a 
powerhouse  containing  three  piunp- 
turbines  with  a  combined  installed 
capacity  of  75O.OO0|  kW.  producing  an 
estimated  average  annual  energy  output 
of  1.000JXX)  MWh;  [7]  an  80-foot-high. 
9.700-foot-long  earth  and  rock  fill  dam 
creating:  (8)  a  reservoir  with  a  surface 
area  of  550  acres,  i  rith  a  storage 
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capacity  of  24.000  acre-feet  and  a  water 
surface  elevation  of  4.170  feet  msl,  to  be 
utilized  as  the  lower  reservoir  (9)  a  42- 
inch  diameter.  1.500-foot-k)ng  water 
supply  pipeline  to  be  used  initially  to  fill 
the  lower  reservoir  with  water  from  the 
Bureau  of  Reclamation  "D"  canah  (10)  a 
pumping  station;  and  (11)  a  500-kV,  1- 
mile-long  transmission  line  tying  into  an 
existing  or  proposed  transmission  Ime. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $3,000,000. 
No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

m.  Purpose  of  Project:  The  applicant 
will  seek  to  sell  project  power  to  a  local 
utility  in  the  area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AO,  AW, 
B.CDZ 

10  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  11152-000. 

c.  Date  Filed:  May  30. 1991. 

d.  Applicant:  QintoD  Pumped  Storage 
Corporation. 

e.  Name  of  Project  Reed  Hill 
Hydroelectric  Project 

/.  Location:  On  Schoharie  Creek  near 
Gilboa,  Schoharie  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Douglas  A. 
Spaulding,  Resotirce  Technology  Group. 
6465  Wayzata  Blvd.,  #  600.  Minneapolis, 
MN  55426.  (612)  593-5650. 

i.  FERC  Contact  Michael  Dees  (202) 
219-2807. 

/  Comment  Date:  November  1. 1991. 

k.  Description  of  Project  The 
pn^MMed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  upper  dam 
and  reservoir  at  one  of  two  possible 
locations  with  a  maximimi  storage 
capacity  of  15,000  acre  feet  (2)  a 
proposed  30  to  35  foot  diameter  power 
timnel:  (3)  A  proposed  350  by  400  foot 
underground  powerhouse  housing  four 
hydropower  units  with  a  total  capacity 
of  1.000  MW;  (4)  a  proposed  lower  dam 
and  reservoir  with  a  maximum  storage 
capacity  of  15.000  acre  feet  (5)  a 
proposed  345-kV  transmission  line  1.5 
miles  long;  and  (6)  appurtenant  facilities. 
The  estimated  annual  energy  generation 
is  1.577  GWh.  Project  power  would  be   , 
sold  to  a  utility  company.  Applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $4,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  a  C  and  D2. 

11a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11153-000. 

c.  Date  Filed:  May  30. 1991. 


d.  Applicant  Clinton  Pumped  Storage 
Corporation. 

e.  Name  of  Project  Altamont 
Hydroelectric  Project. 

/  Location:  On  Black  Creek  near 
Altamont,  Albany  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact  i/lt.  Douglas  A. 
Spaulding,  Resource  Technology  Group, 
6465  Wayzata  Blvd.,  #  800,  Minneapolis, 
MN  55426.  (612)  593--5650. 

/.  FERC  Contact  Michael  Dees  (202) 
219-2807. 

/.  Comment  Date:  November  1, 1991. 

k.  Description  of  Project  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  pHroposed  u[>per  dam 
and  reservoir  with  a  maximum  storage 
capacity  of  15,000  acre  feet  (2)  a 
proposed  30  foot  diameter  power  tunnel: 
(3)  A  proposed  350  by  400  foot 
underground  powerhouse  housing  four 
hydropower  imita  with  a  total  capacity 
of  1,000  MW;  (4)  a  proposed  lower  dam 
and  reservoir  with  a  maximum  storage 
capacity  of  15.000  acre  feet  (5)  a 
proposed  345-kV  transmission  line  1.5 
miles  long;  and  (6)  appurtenant  facilities 
The  estimated  annual  energy  generation 
is  1.577  GWh.  Project  power  would  be 
sold  to  a  utility  company.  Applicant 
estimates  that  the  cost  of  the  work  to  Ik 
performed  under  the  prehminary  permit 
would  be  $4.000,00a 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  AlO,  B.  C,  and  D2. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11157-000. 

c.  Date  Filed:  June  5. 1991. 

d.  Applicant  Rugraw,  Inc. 

e.  Name  of  Project  Lassen  Lodge 
Power  Project. 

f  Location:  On  the  South  Fork  of 
Battle  Creek  in  Tehama  County, 
California.  T28N.  R^  in  sections  20. 21, 
28,  29,  and  30:  T28N.  R2E  in  sections  22 
and  23. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact  Mr.  Franz  J. 
Rudolph,  President.  Rugraw,  Inc.,  500 
Sansome  Street  suite  604,  San 
Francisco.  CA  94111.  (415)  397-3117. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219~2827. 

j.  Comment  Date:  November  4, 1991. 

A.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high  concrete  diversion  structure 
on  the  South  Fork  of  Battle  Creek;  (2)  a 
42-inch-diameter.  3.7-mile-long  buried 
pipeline  and  penstock  combination 
paralleling  existing  maintenance  roads 
from  the  diversion  structure  to  a 
poweriiouse;  (3)  a  powerhouse 
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containing  one  5-MW  generating  unit;  (4) 
a  30-foot-long  tailrace  allowing  water  to 
return  to  the  South  Fork  of  Battle  Creek; 
(5)  a  3,800-foot-long  transmission  line 
interconnecting  with  an  existing  20.8-kV 
Pacific  Gas  &  Electric  Company 
transmission  line;  and  (6)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  under  the  permit 
would  be  $250,000. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B,  C.  and  D2. 

13a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11161-000. 

c.  Date  filed:  June  17. 1991. 

d.  Applicant:  Hanalei  Hydropower, 
Inc. 

e.  Name  of  Project:  Hanalei  River 
Power  Project. 

/.  Location:  On  the  Hanalei  River  and 
two  of  its  tributaries,  Kaapahu  Falls  and 
Pekoa  Falls,  on  the  island  of  Kauai  in 
Hawaii. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Gary  E.  May, 
Hanalei  Hydropower,  Inc.,  699  East 
South  Temple,  suite  220.  Salt  Lake  City, 
UT  84102,  (801)  363-6111. 

/.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  November  4, 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  8-foot-high  diversion  structure  on  the 
Hanalei  Riven  (2)  a  5-foot-high 
diversion  structure  near  the  mouth  of 
Kaapahu  Falls;  (3)  a  5-foot-high 
diversion  structure  near  the  mouth  of 
Pekoa  Falls;  (4)  a  68-inch-diameter. 
16.500-foot-long  penstock  running  along 
Hanalei  River  collecting  flow  from  all 
three  diversion  structures;  (5)  a 
powerhouse  with  a  3.5-MW  generating 
capacity:  (6)  a  0.&-mile-long,  69-kV 
transmission  line  interconnecting  with 
an  existing  Kauai  Electric  transmission 
line;  and  (7)  appurtenant  facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  under  the  permit 
would  be  $250,000. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C,  and  D2. 

14a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11164-000. 

c.  Date  filed:  July  8. 1991. 

d.  Applicant:  South  Sutter  Water 
District. 

e.  Name  of  Project:  Garden  Bar 
Project. 

/.  Location:  Partially  on  lands 
administered  by  the  U.S.  Bureau  of  Land 


Management  on  the  Bear  River  in 
Nevada  and  Placer  Counties,  California. 
T14N,  R6E  in  sections  24,  25,  and  36; 
T14N.  R7E  in  sections  19,  29,  30.  31.  32. 
33. 34.  and  35;  T13N.  R7E  in  sections  3, 4, 
5,  6,  8,  and  9. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  L. 
Melton,  General  Manager,  South  Sutter 
Water  District,  2464  Pacific  Avenue, 
Trowbridge,  CA  95659,  (916)  656-2242. 

/.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

/  Comment  Date:  October  30, 1991. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
utilize  the  existing  170-foot-high  Camp 
Far  West  dam  and  2000-acre  Camp  Far 
West  Reservoir  (FERC  Project  No.  2997) 
and  would  consist  of:  (1)  A  350-foot-high 
dam,  and  85-foot-high  dike,  and  a  60- 
foot-high  dike  forming  a  2100-acre  upper 
reservoir  on  the  Bear  River  just 
upstream  of  the  existing  project;  (2)  a  24- 
foot-diameter,  1200-foot-long  power 
tunnel  connecting  the  upper  reservoir 
with  the  existing  lower  reservoir,  (3) 
three  50-foot-long  penstocks  connecting 
the  power  tunnel  with  a  powerhouse;  (4) 
a  powerhouse  containing  four  73.35-MW 
generating  units:  (5)  a  230-kV 
transmission  line  interconnecting  with 
an  existing  230-KV  Pacific  Gas  & 
Electric  Company  transmission  line;  and 
(6)  appurtenant  facilities. 

No  new  access  roads  will  be  required 
to  conduct  the  studies  under  the  permit. 
The  approximate  cost  of  the  studies 
would  be  $1,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

15a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11177-000. 

c.  Date  filed:  August  16, 1991. 

d.  Applicant-  Lamp  Hydro  Associates. 

e.  Name  of  Project'  Uniontown. 
/  Location:  On  the  Ohio  River  in 

Union  County,  Kentucky  and  Posey 
County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Louis 
Rosenman,  1333  New  Hampshire 
Avenue,  suite  1100,  Washington.  DC 
20036.  (202)  457-7535. 

/.  FERC  Contact-  Charles  T.  Raabe 
(202)  219-2811. 

/  Comment  Date:  November  4. 1991. 

k.  Competing  Application:  Project  No. 
11155. 

Date  Filed:  June  3. 1991. 

Due  Date:  August  23. 1991. 

1.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Uniontown  Dam  and  would  consist  of: 


(1)  A  powerhouse  located  near  the  end 
of  the  gated  spillway  hitving  a  total 
installed  capacity  of  57.2-MW;  (2)  a 
13.8/69-kV  switchyard;  (3)  a  9.5-mile- 
long,  69-kV  transmission  line;  and  (4) 
appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  energy  generation  would  be 
304.000  MWh  and  that  the  cost  of  the 
studies  to  be  performed  under  the  terms 
of  the  permit  would  be  $200,000. 

m.  This  notice  also  consists  of  the 
.  following  standard  paragraphs:  A8.  AlO. 
B.  C.  and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 
application,  the  competing  development 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submitting  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  a  preliminary  permit 
will  not  be  accepted  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
tile  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  Hie  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 
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application  (specif] 
application),  and  I 
applicant(s)  name 


A&  Preliminary  Permit — Public  notk:e 
of  the  filing  of  theinitial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  pieliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  developi^ient  application  or 
notice  of  intent  to  Tile  a  competing 
preliminary  permit  or  development 
apphcation  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliriinary  permit 
apphcation.  No  cotnpefing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  re^onae  to 
this  notice.  A  comseting  license 
apphcation  must  cxmform  with  18  CFR 
4.30(bKl)  and  (9)  and  4.38. 

A9.  Notice  of  intfent — A  notice  of 
intent  must  specify  the  exact  name, 
business  adcb^ss,  ^nd  telephone  number 
of  the  prospective  ^pphcant  include  an 
unequivocal  stateqient  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  ptehrainary  permit 
application  or  (2)  ^  development 
'  which  type  of 
served  on  the 
in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorizei  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  Analysis,  preparation 
of  preUminary  engineering  plans,  and 
study  of  environmtntal  impacts.  Based 
on  the  results  of  tl^se  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  apphcation  to  construct 
and  operate  the  project. 

B.  Comments,  Ptptests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  acconjance  with  the 
requirements  of  th^  Rules  of  Practice 
and  Procedure.  18.JCFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  thos^  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rales  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motioi*  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation.  [ 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  sabBi|it  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  ol  the  Rules  of  Practice 
and  Procedures,  Ifl  CFR  385.210.  .211,   •• 
.214.  In  determining  the  appropriate 
action  to  fake,  the  [Commission  will 
consider  all  protea  ts  filed,  but  only  those 
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who  file  a  motion  to  intervene  in 
accordance  writh  the  Commission** 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  applicatioiL 

B2.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  date  for  the 
particular  application. 

C  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST'.  "MOTION  TO 
INTERVENE ".  as  apphcable.  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  relations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washingtoa  DC  2042a  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Director.  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  room  1027  (810  1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi-om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

E.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
requesting  comments,  recommendations, 
terms  and  conditions,  or  prescriptions. 

The  Conunission  will  notify  all 
persons  on  the  service  list  and  affected 


resource  agencies  and  Indian  tribes 
when  the  application  is  ready  for  an 
environmental  analysis.  If  any  person 
wishes  to  be  placed  on  the  service  list,  a 
motion  to  intervene  must  be  filed  by  the 
specified  deadline  date  herein  for  such 
motions.  All  resoiu-ce  agencies  and 
Indian  tribes  that  have  official 
responsibilities  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 
days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  from 
the  date  of  that  letter. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST'  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing  responds: 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Secretary.  Federal  Energy 
Regulatory  Commission.  825  N6rth 
Capitol  Street.  NE..  Washington.  DC 
2042&  An  additional  copy  must  be  sent 
to:  Director.  Division  of  Project  Review.  • 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission,  room 
1027.  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application. 

Dated:  September  10. 1991.  Washington. 
DC. 

Lois  D.  Caahell, 
Secretary. 
[PR  Doc.  91-22138  Filed  9-13-91:  8:45  am] 

BILUNQ  CODE  6717-01-M 


(Docket  No*.  CP91-2918-000,  et  aL] 

El  Paso  Natural  Gas  Co.,  et  al.;  Natural 
Gas  Certificate  FWngs 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission; 

1.  El  Paso  Natural  Gas  Company 
[Docket  No.  CP91-2818-000] 
September  4. 1991. 

Take  notice  that  on  August  29. 1991.  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso.  Texas  79978, 
filed  in  Docket  No.  CP91-2918-000  a 
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request  pursuant  to  8  157.205  of  the 
Comoiission's  Regulatixms  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Mercado  Gas 
Services,  Inc..  a  marketer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-433-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  folly 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that,  pursuant  to  an 
agreement  dated  May  13, 1991,  under  its 
Rate  Schedule  T-1.  it  proposes  to 
transport  up  to  62,400  M^/D3tu  per  day 
equivalent  of  natural  gas.  EI  Paso 
indicates  that  it  would  transport  41,200 
MMBtu  on  an  average  day  and 
15,038.000  MMBtu  annually.  El  Paso 
further  indicates  that  the  gas  would  be 
transported  from  various  points  of 
receipt  and  would  be  redelivered  in 


Arizona.  New  Mexico,  and  Texas. 

El  Paso  advises  that  servioe  imder 
S  284.223(a)  coounenoed  August  1.  ISOl, 
as  reported  in  Docket  No.  ST91-10022- 
000. 

Comment  date:  October  21, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Pariiande  Eafltem  Pipe  Line  Company 

[Docket  Nos.  CPgi-2926-OOa  03^-2927-000. 
CP91-2828-000] 

September  5, 1991. 

Take  notice  that  on  August  29. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle],  P.O.  Box  1642,  Houston 
Texas  77251-1842  Hied  prior  notice 
requirements  with  the  Commission  in 
the  above-referenced  dockets  pursuant 
to  5  5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 


behalf  of  varioss  shippers  under  Hs 
blanket  certificate  issued  in  Docket  No. 
CP86-58S-0tX>,  pursuant  to  section  7  of 
the  NGA,  all  as  more  folly  set  forth  in 
the  reuests  which  are  open  to  public 
inspection.  > 

Panhandle  has  provided  information 
applicable  to  each  transaction,  including 
the  shipper's  identity;  the  type  of 
transportation  service;  the  appropriate 
transportation  rate  schedule;  the  peak 
day,  average  day,  and  annual  volumes: 
the  service  initiation  date;  and  related 
ST  docket  number  of  the  120-day 
transaction  under  S  284.223  of  the 
Commission's  Regulations,  as 
summarized  in  the  appendix. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  TheM  prior  notice  request*  are  not 


Docket  No. 

Shipper  Oyjw) 

Peak  day 
annual  Ot 

Receipt  poMs 

Delivery  points 

Contract  dale  rale 
Kheduie  eervice 

*l»e 

lOdile 

CP91 -2926-000 
CP91 -2927-000 
CP91 -2928-000 

City  of  Btalwiell,  IHinois 

ViHageat  Morton. 

Illinois  (local 

Mribiitof). 
Qty  o(  Clarence. 

WmouiifocBi 

distritxitor). 

1.922 

1.S22 

701,530 

9,999 

•,999 

3.649.635 

262 

262 

95,630 

CO.  lU  KS.  lull,  OK 
OK.TX 

CO.  lU  KS.  Ml,  OH.  OK. 
TX 

CO.  lU  KS.  Ml,  OH,  OK. 
TX 

IL 

IL 

MO 

4-1-89,  SCT,Rrm_ 
4-1-89,  SCT,Rrm_. 
4-1-89.  SCT,  Firm ... 

ST91-9834,  7-1-91. 
ST91-9641.  7-1-91. 
ST91-9746,  7-1-91. 

3.  Williston  Basin  Interstate  Pipeline 
CoinpsBy 

[Docket  No.  CP91-2S34-000] 
September  5, 1991. 

Take  notice  that  on  August  29, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston),  suite  200,  304  East 
Rosser  Avenue,  Bismarck,  North  Dakota 
58501.  filed  in  Docket  No.  CP91-2934-000 
an  apphcation  pursuant  to  section  7(c) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
provide  additional  sales  service  of  3,500 
Mcf  of  natural  gas  per  day  under  Rate 
Schedule  G-1  to  Montana-Dakota 
Utilities  Company  (MDU),  all  as  more 
folly  set  forth  in  Oie  application  which  is 
on  file  widi  the  Commission  and  open  to 
public  inspection. 

Specifically,  Williston  states  that 
pursuant  to  an  August  27, 1991 
amendment  to  the  existing  June  23, 1988 
gas  service  agreement  for  fom  service 
under  Rate  Schedule  G-1,  MDU's 
maximum  daily  quantity  (MDQ)  would 
increase  from  244.122  Mcf  to  247,622 
Mcf.  Williston  states  that  the  3,500  Mcf 
increase  in  the  MDQ  consists  of  an 


increase  at  the  following  individual 
delivery  points: 


iTKlvklual  delivery  point 


Belle  Fourche,  SO.. 

Spearfish,  SO 

Deadwood,  SO 


Lead,  SO... 

Sturgis,  SO 

Black  Ha«»k.  S0„ 
Rapid  Oily,  SO.... 
Box  EMer,  SO 


Villa  Rancharo.  SO. 


Belle  Fourche  to  HtfM  City  Une  78.. 
Total 


in 
MDQ  (Mcf) 


90 

251 

163 

150 

52 

56 

2,247 

20 

15 

456 


3,500 


Williston  states  that  it  presently  has 
adequate,  uncommitted  capacity  in  its 
transmission  pipeline  system  to  provide 
the  additional  firm  service  to  MDU 
without  having  to  add  any  new  facilities 
and  that  it  has  stdficient  supply 
available  to  its  pipeline  system  in  order 
to  serve  MDU's  requested  increase  in 
service. 

Comment  date:  September  26, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  die  notice. 


4.  Colorado  Interstate  Gas  Coa^Mny 

[Docket  No.  CPW-2937-0a9J 
September  5, 1991. 

Take  notice  that  on  August  29, 1S61, 
Colorado  Interstate  Gas  Company 
(GIG),  P.O.  Box  1087,  Colorado  Springs. 
Colorado  80944,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP91-2937-000  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  provide  a  firm 
transportation  service  for  Western 
Natural  Gas  and  Transmission 
Corporation  (Western),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-589,  et  a!.,  pursuant  to 
section  7  of  the  NGA,  dll  as  more  folly 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

GIG  states  that  it  proposes  to 
transport  for  Western  on  a  firm  basis  up 
to  3,000  Mcf  of  natural  gas  on  peak  and 
average  days  pursuant  to  a  June  1, 1991. 
transportation  agreement  under  its 
FERC  Rate  Schedule  TF-1.  QG  states 
that  it  would  receive  the  gas  in 
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Colorado.  Kansas,  and  Wyoming,  and 
deliver  the  gas  i|i  Colorado.  CIG  further 
states  that  it  woiild  transport  1.005.000 
Mcf  annually.  CIG  advises  that  service 
under  S  284.223(p)  began  June  5. 1991.  as 
reported  in  Doclet  No.  ST91-9390. 

Comment  dat^:  October  21. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  thg  notice. 

5.  Northern  Natiiral  Gas  Company 

IDocket  No8.  CPM-292(M)00  «.  CP91-2921- 
OOa  CP91-2922-000.  CP91-2923-0(».  CPW- 

2924-000.  CP91-29P5-000] 

September  5. 199lJ 

Take  notice  that  on  August  29. 1991. 
Northern  Natxiral  Gas  Company 
(Northern).  1400  Smith  Street.  P.O.  Box 
1188.  Houston.  Texas  77251-1188.  Filed 


*  These  prior  noti^  request!  ue  not 
consolidated 


Docket  No.  trans. 

agree.  (Iran.  agr. 

No.) 


CP91 -2920-000.  7- 
24-91.  (6301) 

CP91-2921-O00.  8- 
7-91.(10421) 

CP91-2922-000.  8- 
1-91.  (10449) 

CP91 -2923-000.  S- 
7-91,  (10323) 

CP91 -2924-000.  »- 
1-91, (5974) 

CP91 -2925-000.  »- 
1-91,  (10172) 


in  the  above  referenced  dockets,  prior 
notice  requests  pursuant  to  §S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-435-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  date  of  the  interruptible 
transportation  agreement  between 
Northern  and  the  respective  shipper,  the 
contract  (CR  #)  or  transportation 
request  number  of  the  transportation 


agreement,  function  of  the  shipper,  i.e.. 
marketer,  producer,  end  user.  etc..  the 
type  of  transportation  service,  the 
appropriate  transportation  rate 
schedule,  the  peak  day.  average  day, 
and  annual  volumes,  and  the  docket 
number  and  initiation  dates  of  the  120- 
day  transactions  under  S  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  Northern  and  is  included  in 
the  attached  appendix. 

Northern  alleges  that  it  would  provide 
the  proposed  service  for  each  shipper 
under  an  executed  gas  transportation 
agreement  and  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


SNpper  nam* 


Cibola  Corporation. 

Golden  Gas 
Energns,  Inc. 

Anthem  Energy 
Company. 

Coast  Energy 
Group,  Irxx 

Citioia  Corporation 
Inc. 

Parker  &  Parsley 
Oevetopment  Ca 


SMppefs 
fufiction 


Marketer.. 


Peak  day  ■ 
avg.  annual 


2.775 

1,691 

202.914 

10,000 

7.500 

3.650.000 

50.000 

37.500 

18.250.000 

50.000 

37,500 

18,250.000 

42,250 

31.688 

15.421,250 

30.000 

22.500 

10.950.000 


Points  Ol 


Receipt 


Various  existing 
points. 

Various  existing 

points. 

Various  existing 
points. 

Off  TX 

OK.KS.  4TX.„.. 


Vanous  existing 
points. 


(Mtvery 


lA.. 


Various  existing 
points. 


KS. 

OHTX..„ 

OK&KS 


Various  existing 
points. 


Start  up  date  rate 

schedule  service 

type 


7-24-91,  FDO-1. 

Firmdefenwl, 

Delivery. 
5-25-91,  rr-1. 

Interruptible. 

8/1/91.  rr-1. 
Interruptible. 

8/7/91.  IT-1, 
InterruplMe. 

8-1-91,  IT-1,Rrm. 


8-1-91.  IT-1. 
Interruptible. 


Related '  dockets 


ST91-10034-000. 
ST91-10025-000. 
ST91-10013-000. 
ST91-10026-000. 
ST91 -9928-000. 
ST91 -1001 4-000. 


■  Quantities  are  sfxMvn  In  MMBtu. 

»  The  ST  Docket  Indicates  that  120-day  transportatwn  service  was  initiated  under  §  284.223(a)  of  the  Commisswn's  Regulations. 
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6.  United  Gas  Pi^  Line  Company 

[Docket  No.  CP91-^ 
September  5, 1991. 

Take  notice  thkt  on  August  28, 1991. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Hbuston.  Texas  77251- 
1478,  filed  in  Dodket  No.  CP91-290fr-O00 
an  application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Nfatural  Gas  Act  for 
permission  and  approval  to  abandon  a 
certain  transmission  facilities  in  the 
Baton  Rouge.  Loitisiana,  area  and  to 
construct  and  opferate  other  facilities  to 
replace  those  proposed  for 
abandonment,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  knd  open  to  public 
inspection.  | 

United  proposes  to  abandon  15.72 
miles  of  IS-inch  ipeiine  located  on  its 


Baton  Rouge-New  Orleans  main  and 
loop  line  in  St.  James  and  St.  John  the 
Baptist  Parishes,  Louisiana.  United 
proposes  to  replace  this  with  13.16  miles 
of  24-inch  pipeline.  It  is  stated  that  the 
replacement  is  needed  because  the 
existing  pipeline  facilities  have 
deteriorated  and  new  facilities  would 
insure  efficient  operation  of  United's 
main  line  and  would  provide  increased 
flexibility  for  United's  system  and  long- 
term  reliability  of  service  for  United's 
system  and  long-term  reliability  of 
service  for  United's  Baton  Rouge 
Marketing  area.  The  cost  of  replacing 
the  facilities  as  proposed  is  estimated  at 
$9,075  million,  and  it  is  asserted  that  the 
construction  would  be  paid  for  from 
funds  on  hand.  It  is  explained  that  the 
replacement  of  facilities  proposed 
herein  is  part  of  a  multi-year  project  to 


renovate  and  modernize  United's  Baton 
Rouge-New  Orleans  transmission  line, 
as  authorized  in  Docket  No.  CP85-31- 
000  (32  FERC  161,141). 

Comment  date:  September  26, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Algonquin  Gas  Transmission 
Company,  Tiunkline  Gas  Company 

[Docket  Nos.  CP91-2958-000.  CP91-2959-000, 
CP91-296O-O00,  CP91-2961-000.  CP91-2962- 
000,  CP91-2963-O0OJ 

September  5. 1991. 

Take  notice  that  on  September  3, 1991. 
Algonquin  Gas  Transmission  Company. 
1284  Soldiers  Field  Road.  Boston. 
Massachusetts  02135,  and  Tnmkline  Gas 
Company,  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  (Applicants)  filed  in 
the  above-referenced  dockets  prior 
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notice  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP89-948-(XX)  and  Docket  No.  CP86- 
586-0(X),  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  requests  that 


are  on  file  with  the  Commission  and 
open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 


*  These  prior  notice  requests  afe  not 
consolidated. 


and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  21, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Uo.  (date  fitod) 

Shipper  nanie  (type) 

Peak  day. 

average  day. 

annual  Mcf 

Receipt  points  ■ 

Oelivety  points 

Contract  date,  rale 

schedule,  service 
type 

Related  dockM. 
stvtupdaM 

CP91-2958-000 
(9-3-91) 

CP91 -2959-000 
(9-3-91) 

CP91 -2960-000 
(»^3-91) 

CP91 -2961-000 
(9-3-91) 

CP91 -2962-000 
(9-3-91) 

CP91 -2963-000 
(9-3-91) 

Appalachian  Gas  Sales 
(shipper). 

Energy  Marketing 

Exchange,  Inc. 

(marketer). 
Nortoch  Energy 

Corporatkx) 

(marketer). 
V.H.C.  Gas  SysteiTW. 

LP.  (marketer). 

V.H.C.  Gas  Systems. 
LP.  (marketer). 

Amoco  Production 
Company  (shipper). 

60,000 

60,000 

»  21,900,000 

150.000 

150.000 

»  54.750.000 

15.000 

15.000 

5.475.000 

200,000 

200,000 

73,000,000 

200,000 

200,000 

73,000,000 

30,000 

30.000 

10.950,000 

Nj            

CT 

CT 

6-19-91.  AIT-1, 
Interruptibte. 

6-19-91,  AIT-1. 
lnterTuptit>le. 

7-24-90,  PT. 
Interruptit)le. 

6-10-89,  PT, 
Interruptlbie. 

8-30-89.  PT. 
Interruptible. 

2-1-90.  PT. 
mtemjptible. 

ST91-M96-000, 

MA.  NY  NJ  

7-1-01. 

ST91 -9697-000. 

(XA.  IL  LA,  TN.  TX. 
OTX 

TX.  IL  LA,  TN.  TX.  IL 
CXA.OTX. 

TX.  IL  LA,  TN.  TX.  IL 
OLA,  OTX. 

OLA       

IN 

7-13-91. 
ST91-9773-000. 

LA 

7-1-91 
ST91 -9782-000, 

LA 

7-3-91 
ST91 -9781 -000. 

LA _.„ 

7-3-91. 
ST91 -9770-000. 

7-16-91. 

>  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 
*  Algonquin's  quantities  are  in  MMBtu. 
'  Algonquin's  quantities  are  in  MMBtu. 


8.  Texas  Gas  Transmission  Corporation 

[Docket  No8.  CP91-294O-O00,  CP91-2941-000, 
CP91-2942-000.  CP91-2943-000,  CP91-2944- 
000] 

September  5, 1991. 

Take  notice  that  on  August  30, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street 
Owensboro,  Kentucky  42301,  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
tmder  the  Natural  Gas  Act  for 


authorization  to  transport  natural  gas  on 
behalf  of  shippers  imder  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  includng  the  identity  of  the 


*  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Texas  Gas  and  is  simimarized  in  the 
attached  appendix. 

Comment  date:  September  28, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  (»y, 

annual 

MMBtiJ 

Receipt  points 

Delivery  points 

Contract  data,  rata 

schedule,  service 
type 

Related  docket, 
start  up  date 

CP91-2940-000 

Tejas  Hydrocarbons 
Company  (shipper). 

Tejas  Hydrocart)ons 
Company  (shipper). 

Tejas  Hydrocarbons 
Company  (shipper). 

Tejas  Hydrocarbons 
Company  (shipper). 

Williams  Gas  Marketing 
Company  (marketer). 

250.000 
100,000 

91.250.000 
250,000 
100,000 

91,250,000 
250,000 
100,000 

91,250,000 
250,000 
100,000 

91.250.000 

150.000 

10,000 

3,650.000 

TN.  KY 

3-4-91.  IT. 
Inten\4>tible. 

3-19-91.  IT. 
Interruptible. 

4-2-91.  IT, 
Interruptible. 

4-2-91,  rr, 

Interruptible. 
3-21-91,  IT, 

ST91-10055-000. 

(8-30-91) 

CP91 -2941 -000 
(8-30-91) 

CP91 -2942-000 
(8-30-91) 

CP91 -2943-000 
(8-30-91) 

Various ..- 

Various.... 

Vaifaus.. 

Variooa™....- 

OH,  KY.  IN 

»-1S-«1. 
ST91-10051-000. 

m  KY  IN 

8-15-91. 
ST91 -10054-000, 

LA.  MS,  TX.  AR.  TN 

LA 

S-15-91. 

ST91 -10052-000. 
8-15-91. 

ST91-10053-000. 

(8-30-91) 

8-1-91. 

48784 
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9.  TnaklMM  Gas  Comp— y 

[Docket  No.  CP9I-2839-a)0l 
September  5, 1991.  | 

Take  notice  thait  on  August  30. 1991. 
Trunkline  Gas  Cotnpany  (Trunkline}. 
P.O.  Box  1642,  Hduston.  Texas  77251- 
1642,  filed  in  Doclet  No.  CP91-2939-O00 
a  request  pursuai^  to  §  157.205  of  the 
Commissron's  Reiulafions  under  the 
Natural  Gas  Act  ftB  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
tracsportatioo  seirvice  for  BP  Gas,  Ina,  a 
marketer,  under  t)ie  blanket  certificate 
isstied  in  Docket  No.  CPe6-5e6-000 
pursuant  to  secticp  7  of  the  Natural  Gas 
Act.  all  ai  more  ff  lly  set  forth  in  the 
lie  with  the 
pen  to  public 


reassign  voloiBea  as  foUows: 


request  that  is  on 
Commission  and 
inspection 

Trunkhne  state 
agreement  dated 


that,  pursuant  to  an 
)eceinber  10, 1967,  as 
amended,  under  its  Rate  Schedule  PT,  it 
proposes  to  transport  up  to  250.000  Mcf 
per  day  of  natural  gas.  Trunkline 
indicates  that  it  would  transport  250,000 
Mcf  on  an  average  day  and  91,250,000 
Mcf  annually.  Tnxikhne  further 
indicates  that  thesas  would  be 
transported  from  Offshore  Louisiana, 
Offshore  Texas,  "Bexas,  lUinots, 
Louisiana,  and  Tennessee,  and  would  be 
redelivered  in  Illiiois. 

Trunkline  advi^s  that  service  under 
§  284.223(a)  commenced  June  29. 1991, 
as  reported  in  Docket  No.  ST91-96ei- 
000. 

Comment  date:  October  21, 1991.  in 
accordance  with  ^tandard  Paragraph  G 
at  the  end  of  this  tiotice. 

10.  Tennessee  Ga^  Pipeline  Company 

[Docket  No.  CP91-2i02-«»] 
September  5,  ISSt. 

Take  notice  that  on  August  27,  igw. 
Tennessee  Gas  Pibeiine  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252  filed  in  Docket  No.  CP91- 
2902-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
autiiorizatioB  to  and  an  existing  delivery 
point  and  reassign  volumes  of  gas  under 
two  existing  storajge  service 
transportation  cofttracts  for  Essex 
County  Gas  Comoany  (Essex),  under 
Tennessee's  blaniet  certificate  issued  in 
Docket  No.  CP82-jll  3-000  pursuant  to 
section  7  of  the  Nifural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  iCommission  and  open 
10  pobtic  inspectian. 

Tennessee  proposes  to  add  an 
additional  delivery  point  at  Wenham, 
Middlesex  County.  Massachusetts,  for 
storage  service  transportation  gas,  and 


IMI 


Delivery  point 

osiir 

Wenfam 

2050  dfri. 
2019  dth. 

Tennessee  states  that  the  total 
volumes  of  natural  gas  to  be  delivered  to 
Essex  wotfW  not  exceed  the  presently 
authorized  volumes.  Tennessee  states 
further  that  this  service  is  provided 
pursuant  to  Tennessee's  Rate  Schedule 
SST-NE. 

Comment  date:  October  21. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP91-2907-O00) 
September  5. 1991. 

Take  notice  that  on  August  28, 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP91-2907-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  one  new  delivery  point,  to 
operate  existing  facilities  as  an 
additional  jurisdictional  delivery  point 
both  for  service  to  Indiana  Gas 
Company,  Inc.  (Indiana  Gas),  and  to 
reassign  deliveries  at  Indiana  Gas' 
delivery  points,  under  Panhandle's 
blanket  certificate  issued  by  the 
Commission  in  Docket  No.  CP83-83-000 
pursuant  to  section  7  of  the  NGA.  alt  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  states  that  Indiana  Gas  is 
an  existing  jurisdictional  sales  customer 
under  Panhandle's  Rate  Schedule  G-1 
and  that  the  proposed  changes  are 
specified  in  a  service  agreement  dated 
August  23, 1991.  It  is  explained  that  this 
agreement  supersedes  an  agreement 
dated  March  1, 1991.  filed  in  Docket  No. 
GT91-27-000,  pending  Commission 
authorization  of  conversion  of  sales 
volumes  to  transportation  volumes 
under  }  284.10  of  the  Commission's 
Regulations. 

It  is  explained  that  the  Fowlerton 
point  is  an  existing  delivery  point,  which 
was  installed  under  Natural  Gas  Policy 
Act  section  311  authorization.  It  is 
further  explained  that  Panhandle 
proposes  herein  to  add  this  point  (o  the 
sales  agreement  between  PanhamUe  and 
Indiana  Gas  as  a  jurisdictional  deirvery 


point.  It  is  asserted  that  the  maximum 
daily  volume  of  gas  delivered  to  the 
Fowlerton  point  would  be  1,000  Mcf. 

Panhandle  also  proposes  to  construct 
an  8-irvch  hoi  tap  on  its  12-inch 
Richmond  lateral  aEtd  to  designate  this 
as  the  Richmond  11  debvery  point,  also 
to  be  added  to  the  sales  agreement 
between  Panhandle  and  Indiana  Gas.  It 
is  asserted  that  the  maximnm  daily 
volume  of  gas  delivered  to  the  Richmond 
II  delivery  point  would  be  5.000  Mcf. 

Panhandle  proposes  to  reassign 
volumes  of  gas  to  be  delivered  to  17  of 
Indiana  Gas'  deHvery  points,  as  Hsted  in 
the  service  agreement  included  in  the 
application.  It  is  asserted  that  Indiana 
Gas'  total  contract  demand  would 
remain  unchanged. 

It  is  estimated  that  the  cost  of  the 
facilities  for  the  Richmond  II  delivery 
point  would  be  approximately  $224,000, 
with  Panhandle  and  Indiana  Gas  each 
paying  50  percent. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Trunkline  Gas  Company 

(Docket  No.  CP91-2964r000,  CP91-2965-O00. 
CP91-2966-000,  CP91-2967-e00) 

September  6. 1901. 

Take  notice  that  on  September  3, 1991, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP8ft-5a6-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
wider  1 284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trunkline  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


^TlieM  prior  noHce  requests  are  no) 
consolidated. 
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OocKet  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 
average  <tey, 
annual  Md 

Receipt  ■  points 

Deiiyery  points 

Contract  dale,  rate 

schaduta,  aarvioa 

typ« 

naMad  docket, 
startup  data 

CP91 -2964-000 
(9-3-91) 

CP91 -2965-000 
(9-3-91) 

CP91 -2966-000 
(9-3-91) 

CP91 -2967-000 

Texaco  Gas  Marketing. 
Inc.  (marketer). 

Eagre  Natural  Gas 
Company  (marketer). 

CNG  Trading  Company 
(marketer). 

Polaris  Pipeline 
Corporation  (marketer). 

200.000 

200,000 

73,000,000 

1,000 

1,000 

365.000 

140.000 

140.000 

51.100.000 

50.000 

50.000 

16.250.000 

OLA.  OTX  IN,  lU  LA. 

TN,TX 

OLA,OIXLA.ILTN, 
TX. 

OLA,  OTX  IN,  IL.  LA. 
TN,TX 

OLA,  OTX,  IN,  IL.  LA. 
TN,TX. 

OH 

LA „„ 

OH 

0H„ „    „_ 

4-24-91,  PT, 
Interruptibie. 

4-23-91.  PT, 

2-14-91.  PT. 
Interruptibla. 

2-18-91,  PT, 

ST91 -9779-000. 
7-1-91. 

ST91 -9780-000, 
7-4-91. 

ST91 -9775-000, 
7-1-91. 

ST91 -9778-000 

(9-3-91) 

7-1-91. 

'  Offstiore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


13.  Panhandle  Eastern  Pipe  Line 
Company 

IDockel  No.  CP91-2972-0(X),  CP91-2973-000, 
CP91-2974-00a  CP91-2975-000) 

September  6, 1991. 

Take  notice  that  on  September  3, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  prior  notice 
requests  with  the  Commission  in  the 
above-referenced  dockets  pursuant  to 
SS  157.205  and  284,223  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-585-000,  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  requests  which  are  open  to  public 
inspection.* 
Panhandle  has  provided  information 


*  These  prior  notice  requests  are  not 
consolidated. 


applicable  to  each  transaction,  including 
the  shipper's  identity;  the  type  of 
transportation  service;  the  appropriate 
transportation  rate  schedule;  the  peak 
day,  average  day,  and  annual  volumes; 
the  service  initiation  date;  and  related 
ST  docket  number  of  the  120-day 
transaction  under  9  284.223  of  the 
Commission's  Regulations,  as 
summarized  in  the  appendix. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No. 

Slupper  (type) 

Peak  day, 

average  day, 

annual  Ot 

Receipt  points 

Oelivary  points 

Contract  date,  rata 
sct>edule,  aarvica 

«yp« 

ReMad  docket, 
start  up  data 

CP91 -2972-000 
CP91 -2973-000 

City  of  Madison, 
Missouri  (k>cal 
distritxjtor). 

City  of  Paris,  Missouri 
(local  distributor). 

Oty  of  Perry,  Missouri 
(kx^  distributor). 

Village  of  Edinburg, 
INionis  (kx»l 
distributor). 

400 
400 

146,000 
1,270 
1,270 

463,550 
419 
419 

152,935 
766 
768 

279,590 

CO,  \L  KS,  Ml,  OH,  OK, 
TX 

CO,  IL.  KS,  Ml,  OH.  OK, 
TX 

CO,  IL,  KS,  Ml,  OH,  OK. 
TX 

CO,  lU  KS,  Ml,  OH,  OK. 
TX 

MO _...... 

MO 

4-1-89,  SCT,  Rem... 
4-1-89.  SCT.Rrm... 
4-1-89,  SCT.  Rrm... 
4-1-89.  SCT,  Firm... 

ST91-8750, 
7-1-91. 

ST91-9749, 

CP91 -2974-000 
CP91 -2975-000 

MO 

MO 

7-1-81. 

ST91-9753, 
7-1-91. 

ST91-9740. 

7-1-91. 

14.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP86-317-007] 
September  6, 1991. 

Take  notice  that  on  August  8, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas.  77251-1642,  filed  in  Docket  No. 
CP86-317-007  a  petition  to  amend  its 
existing  Presidential  Permit  pursuant  to 
section  3  of  the  Natural  Gas  Act,  as 
amended,  and  the  Federal  Energy 
Regulatory  Commissions'  (Commission) 
Regulations  promulgated  thereunder  so 
as  to  increase  the  operating  capacity  to 
the  Windsor  laterals,  all  as  more  fully 
set  fourth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 


It  is  stated  that  Panhandle  seeks 
authorization  to  amend  its  Presidential 
Permit  for  the  Windsor  Laterals, 
previously  certified,  with  a  current 
operating  capacity  of  150,000  Mcf  per 
day  to  Union  Gas  (Union).  The  Windsor 
Laterals  consists  of  two  parallel  12%- 
inch  pipelines  which  extend  from  the 
west  bank  of  the  Detroit  River  in 
Michigan  and  connect  with  the 
transmission  pipelines  owned  by  Union 
at  the  International  Boundary.  "The 
Windsor  Laterals,  it  is  further  stated, 
can  be  used  for  both  import  and  export 
purposes. 

Panhandle  specifically  requests  that 
the  Commission  amend  its  existing 
Presidential  Permit  pursuant  to  section  3 
of  the  Natural  Gas  Act,  Executive  Order 
10485,  as  amended  by  Executive  Order 


12038,  and  Delegation  Order  0204-112  by 
the  Secretary  of  Energy,  to  Docket  No. 
CP91 -317-007.  et.  al  allow  operation  of 
the  Windsor  Laterals  at  the  maximum 
attainable  delivery  of  195,000  Mcf  per 
day  to  Union  for  the  exportation  of 
natural  gas. 

Comment  date:  September  27. 1991.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

15.  K  N  Energy,  Inc. 

(Docket  No.  CP91-293e-O0Oj 

September  6. 1991. 

Take  notice  that  on  August  29, 1991,  K 
N  Energy.  Inc.  (K  N),  P.  O.  Box  281304. 
Lakewood,  Colorado,  80228,  filed  in 
Docket  No.  CP91-293fr-000  a  request 


IMI 
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pursuant  to  §§  15t^5  and  157^11  of  the 
Commissioa's  Regslations  under  the 
Natural  Gas  Act.  lo  upgrade  an  existing 
town  border  statiin  (TBS)  for  delivery  of 
gas  to  the  Don  Henry  power  plant  in 
Hastings,  Nebraslja,  by  replacing  the 
two  4"  inch  meters  already  in  place  with 
3  more  fully  set  forth 
le  with  the 
pen  to  public 


one  6"  meter,  all 
in  the  request  on 
Commission  and 
inspection. 

K  N  states  that 
requested  that  th 


asting  Utilities  has 
TBS  be  upgraded  to 
provide  for  future  [capability  up  to  25U)00 
Mcf/day  and  for  the  possible  addition  of 
a  second  turbine  generator  at  the  Don 
Henry  plant.  K  N  submits  that 
installation  of  thero"  meter  would 
provide  a  substantial  short-term  costs 
savings  and  would  improve  design 
capacity  for  futurf  load  changes 
contemplated  by  0ie  City  of  Hastings.  K 
N  also  states  that  there  wiD  be  no 
change  in  the  total  transportation 
volume  presently  authorized  and  that 
there  will  be  no  adverse  impact  on  K  Ka 
peak  day  and  annual  deliveries.  K  N  to 
indicates  that  it  his  sufficient  capsKuty 
to  accomplish  theideliveries  without 
detriment  or  disaavantage  to  its'  other 
customers. 

Comment  date:  October  21. 1991,  in 
accordance  with  me  Standard 
Paragraph  G  at  the  end  of  this  notice. 

16.  Northwest  Pip  ;Ene  Corporation 

[Docket  No.  CP91-2  SO-OOO] 
September  6, 1981. 

Take  notice  thai  on  August  30, 1991, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipefa  Way,  Salt  Lake 
City,  Utah  84158-^goa  filed  in  Docket 


an  application 
7(b)  of  the  Natural 

sion  and  approval  to 

of  its  field  gas 

ies  at  the  Rifle 
(Rifle)  and  the  Rifle 


No.  CP91-29I 

pursuant  to  secti 
Gas  Act  for  perm 
abandon  portion 
compression  faci 
Compressor  Stati 
Boolton  Compressor  Station  (Rifle 
Boulton)  both  located  in  Garfield 
County,  Cok>rado(  and  the  Grand  Gas 
Compressor  Station  (Grand)  located  in 
Grand  County,  U1  ah.  all  as  more  fully 
set  forth  in  the  ap  plication  which  is  on 
file  with  the  Comi  [lission  and  open  to 
public  inspection. 
Northwest  stati  s  that  its  Rifle,  Rifle 


DocfcM  No. 
related '  dockets 


CP>1 -2945-000 
(S-30-«1) 


Boulton  and  Grand  gas  compressor 
stations  are  integral  parts  of  existing 
gathering  systems  and  are  used  to 
compress  natural  gas  gathered  in  the 
respective  systems  for  delivery  into 
transmission  pipelines.  Northwest 
further  states  that  the  Rifle  and  Rifle 
Boulton  compressor  stations  discharge 
into  transmission  lines  of  Questar 
Pipeline  Company  (Questar),  and  the 
Grand  conspressor  station  discharges 
into  Northwest's  mainline.  Northwest 
avers  that  certain  of  the  existing 
compressor  units  in  the  Rifle  Boulton 
and  Grand  compressor  stations 
presently  are  either  not  utilized  or  are 
severely  underutilized  and  can  be  more 
effectively  used  elsewhere.  Northwest 
also  states  that  the  Rifle  compressor 
station  requires  additional  compression 
which  tfictates  the  need  Xa  remove 
certain  existing  undersized  units,  which 
then  woold  be  replaced  with  larger 
units. 

Specifrcally,  Northwest  requests 
permission  and  approval  to  abandon  by 
removal  the  following  field  compressor 
imits: 

(1)  Two  Ajax  DPC 140, 140  HP  rental 
units  at  the  Rifle  compressor  station,  at 
the  downstream  end  of  Northwest's 
Clough  Gathering  System.  These  two 
units  would  be  retxnued  to  the  vendor 
and  the  estimated  cost  of  removal  is 
$9,300. 

(2)  One  Ajax  DPC  140, 140  HP 
compressor  unit  at  the  Rifle  Boulton 
statioiu  near  the  downstream  end  of 
Northwest's  Rifle  Boulton  Gathering 
System.  This  unit  would  be  placed  in 
inventory  and  reused  elsewhere  in 
Northwest's  gathering  systems.  The 
estimated  cost  of  removing  tbia  imi't  is 
$13,000. 

(3)  The  Caterpillar- Worthington  G399. 
550  HP  compressor  unit  at  the  Grand 
compressor  station,  near  the 
downstream  end  of  Northwest's  Oand 
Gathering  System.  This  nnit  would  be 
removed  and  sobseqaently  reinstalled  at 
the  Rifle  Compressor  Station.  The 
estimated  cost  of  removing  this  onit  is 
$20.00a 

Northwest  states  tiiat  no 
abandonment  of  service  will  occur  as  a 
result  of  the  proposed  facihty 
abandonments.  Northwest  states  that 
appropriately  sized  replacement  units 


would  be  installed  at  the  Rifle  and  Rifle 
Boulton  compressor  stations  imder 
Northwest's  blanket  certificate  and  the 
remaining  units  at  the  Grand 
compressor  station  are  adequate  to 
handle  the  available  volumes. 

Comment  date:  September  27. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  ANR  Pipeline  Company,  ANR 
Pipeline  Company.  ANR  Pipeline 
Company.  ANR  Pipeline  Company. 
Tennessee  Gas  Pipeline  Company 

[Docket  No8.  CP91-29«5-0«),^  CP91-2946- 
000.  CP91-2947-000,  CP91-294&-000,  CP91- 
2951-000] 
September  6. 1991. 

Take  notice  that  the  above  referenced 
companies  f  Applicants)  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  §§  157.206  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Ad  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  m  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day.  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  {  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  October  21, 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


*  ThtM  prior  notice  request!  are  net 
contolidated. 


Applicant  (date 


SNR  Pipeline 
Company.  500 


CenlM'.  Oaftott 
MeWgan  46043. 


Shipper  name 


Hoaord  Energy 
Co. 


Peak  day' 


U».000 
100.000 

3e.sooax)o 


Points  ol> 


Average  annual 


LA,  OtA.  TX,  Otrx. 
OK.  KSs  Ml.  KY. 
WH 


Receipt 


Start  up  date 
deHvery 


07-10-91,  n^. 


Rate  schedule 


8X91-9878-000, 
CPe»-532-000. 
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Docket  No. 

Applicant  (date 
fitad) 

Shippername 

Pe*day> 

PoMiOC 

Start  up  data 
daHvary 

related '  dockets 

Receipt 

Rale  schedule 

CP91 -2946-000 

ANR  Pipeline 
Company,  500 
Renaissance 
Center,  Detroit 
Michigan  48243. 

ANR  Pipeline 
Company.  500 

Center,  Detroit 
Michigan  48243 
Chaneaton,  Wetl 
Virgma  2S314. 

Texaco 
Exploratkyi 
and 
Production  Inc. 

Union  Gas 
Limited. 

100.000 

100.000 

361500.000 

250,000 

250.000 

91.250.000 

LA.  OLA,  TX.  OTX. 
OK.  Ka 

Ml.  W1....„ 

LA 

07-01-91.  ITS 

07-02-91.  ITS 

ST91 -9849-000 

(8-30-91) 

CP91-2947-000 
(8-30-91) 

Ml ;. 

CP88-532-000. 

ST91-9999-000, 
CPM-632-000. 

<  Quantities  are  shown  in  dl 

'  Oftsnore  Louisnna  and  Offshore  Texas  are  shown  as  OLA  and  OTX.  reepectively. 

'  The  CP  and  RP  docket  correaponda  to  applicant's  blanket  transportatkxi  ceniflcata.  If  an  ST  dockat  Is 


shown,  120-day  transportation  sarvtoe  waa  raportad  in  H 


Mad) 

Shipper  name 

Peak  day* 

Poimaof* 

Start  up  dale 
dalivary 

raMed  •  dockets 

Awaraga  annual 

Atotlpt 

Ralaschadula 

CP91-2948-000 

ANR  Pipeline 

Bishop  Pipeline 

100.000 

LA.  OLA.  TX,  OTX. 

m 

07-01-91,  ITS - 

ST91 -9646-000, 

(8-30-91) 

Comp«iy,  500 
Renaiasanoe 
Center,  Detroit 
Michigan  48243. 

Corp. 

100.000 
36.500.000 

OK.  KS.  Wl. 

CPa6-532-000. 

CP91 -2951 -000 

TotmeaseeGas 

50,000 

OTX,  TX  OLA,  LA.... 

PA,  CT,  LA.  TN.  KY.. 

07-26-91,  ITS 

ST91-10010-000, 

(8-30-91) 

Plprih» 
Company.  P.O. 
Box  2511. 
Houston,  Texas 
77252. 

me. 

50,000 
18,250.000 

CPe7-1 15-000. 

■  OuantMes  are  shown  in  dL 

'  Offshore  Louisiana  and  Oftshors  Texas  are  shown  as  OLA  and  OTX.  raapectt^ely. 

*  The  CP  and  RP  docket  corresponds  to  appHcant's  blanket  transportatk>n  certficai 


transportatk>n  certificate.  H  an  ST  dockat  ia  shown,  120-day  transportation  service  was  reported  ^  tt. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  th« 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  part  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  Bled  within 


the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  pe^-son  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  ruJe  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
8  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lois  D.  CaaheD. 

Secretory- 

[FR  Doc.  91-22139  Filed  9-1»-01:  8:45  amf 

aiUJNQ  COOl  8717-«t-ll 


[Docket  Na  T1I93-1-13-O00] 

Gas  Gatherifig  Corporation;  Propoaad 
Changes  In  FERC  Gas  Tariff 

September  9. 1901. 

Take  notice  that  Gas  Gathering 
Corporation  (GGC),  on  September  3. 
1991.  tendered  for  filing  Fifth  Revised 
Sheet  No.  4  to  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff,  with  an 
effective  date  of  October  1, 1991. 

GCC  states  that  this  filing  is  to  revise 
GGCs  ACA  rate  charge  fit)m  $.0022  to 
$.0024  per  MMBtu  at  14.73  wet 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  365.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  16, 1991.  Protests  will  be 
considered  by  the  Commission  in 
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detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  jo  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  tto  intervene.  Copies 


of  this  filing  are  on 


lie  with  the 


Commission  and  ar  t  available  for  pubhc 

inspection  in  the  pu  )lic  reference  room. 

Lois  D.  CatheU. 

Secretary. 

(FR  Doc.  91-2130  File<^  9-13-91;  845  am] 

MUJNQ  COOE  STir-OI-M 


[Docket  No.  TO91-iaU-000] 

Granite  State  Qaa  f  ransmlsslon,  Inc.; 
Ctiang«a  m  Rates 

September  9. 1991. 

Take  notice  that  4n  September  5. 1991, 
Granite  State  Gas  Iransmission,  Inc. 
(Granite  State),  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581- 
5039,  filed  Fifth  Revised  Sixth  Revised 
Sheet  No.  21  in  its  HERC  Gas  Tariff. 
Second  Revised  Vojume  No.  1. 
containing  changes  in  rates  for 
effectiveness  on  September  5, 1991. 

According  to  Grafiite  State,  its  filing  is 
an  out-of-cycle  purdhased  gas  cost 
adjustment  applicable  to  the  remainder 
of  the  third  quarter  of  1991.  Granite 
State  further  states  that  its  costs  for 
purchases  of  gas  in  the  spot-market 
have  increased  substantially  above  the 
projected  costs  for  ^uch  purchases  in  its 
thirid  quarter  purchased  gas  adjustment 
filing,  effective  Julyil.  1991.  It  is  further 
stated  that  Granite  State  projects 
purchasing  66  percent  of  its  system 
supply  in  the  spot-qiarket  for  the 
remainder  of  the  third  quarter  and, 
without  the  proposed  out-of-cycle 
adjiistment,  Granit^  State  will  be 
exposed  to  the  riski  i  of  undercoUecting 
its  gas  purchase  coi  its. 

Granite  State  further  states  that  the 
revised  rates  are  applicable  to  its 
wholesale  sales  to  its  affiliated 
distribution  company  customers:  Bay 
State  Gas  company  and  Northern 
Utilities,  Inc. 

Granite  State  states  that  copies  of  its 
filing  were  served  upon  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Now  Hampshire  and 
Massachusetts. 

Any  person  desiiing  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  ciotion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.J  Washington,  DC 
20428,  in  accordanie  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  iled  on  or  before 


September  16. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  CashaU. 
Secretary. 
(FR  Doc.  91-22131  Filed  9-13-91:  8:45  am] 

MLUNQ  COOC  (717-01-11 


[Docket  No.  TQ92-1-5-O01] 

MIdwastem  Qaa  Tranamlaalon  Co^ 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

September  9, 1991. 

Take  notice  that  Midwestern  Gas 
Transmission  Company  (Midwestern) 
on  September  4, 1991,  tendered  for  filing 
Thirtieth  Revised  Sheet  No.  5  and 
Twenty-fifth  Revised  Sheet  No.  6  to  First 
Revised  Volume  1  of  its  FERC  Gas 
Tariff,  to  be  effective  October  1, 1991. 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  correct  pagination  and 
effective  date  errors  discovered 
subsequent  to  the  filing  of  Midwestem's 
August  30, 1991  Quarteriy  PGA  rate 
adjustment  to  its  sales  rates  for  the 
period  October  1  through  December  31, 
1991.  Midwestern  states  that  no  other 
changes  to  the  tariff  sheets  have  been 
made. 

Midwestern  states  that  copies  of  the 
filing  has  been  mailed  to  all  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  16, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CatheU, 
Secretary. 
(FR  Doc  91-22132  Filed  9-13-91;  8:45  am] 

MLUNQ  OOOK  •717-«1-ll 


[Docket  Na  TA92-1-40-000] 

Raton  Qaa  Tranamlaalon  Co.; 
Propoaad  Changaa  in  FERC  Qaa  Tariff 

September  9, 1991. 

Take  notice  that  Raton  Gas 
Transmission  Company  (Raton) 
tendered  for  filing  on  August  30, 1991 
Twenty  Second  Revised  Sheet  No.  4  as 
part  of  its  FERC  Gas  Tariff.  The 
proposed  effective  date  of  the  tariff 
sheet  is  October  1. 1991. 

Raton  requests  that  the  Commission 
grant  whatever  waiver  it  may  deem 
necessary  to  allow  the  proposed  tariff  to 
become  effective  on  October  1. 1991. 

Raton  states  that  the  filing  reflects  a 
Demand  Charge  increase  of  1.0  cent  per 
Mcf  and  a  Commodity  Charge  decrease 
of  30.29  cents  per  Mcf. 

Raton  states  that  copies  of  the  filing 
have  been  served  on  Raton's  two 
customers  and  the  state  commission  and 
are  available  for  public  inspection  at 
Raton's  office  in  Raton. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  CashelL 
Secretary. 
(FR  Doc.  91-22133  Filed  9-13-91;  8:45  am] 

■HUNO  COOC  •717-01-«l 


(Docket  No.  QT91-3a-000] 

Waatam  Qaa  Intaratata  Co;  Propoaad 
Changaa  in  FERC  Qaa  Tariff 

September  9, 1991. 

Take  notice  that  Western  Gas 
Interstate  Company  (Western)  on 
September  3, 1991.  tendered  on 
electronic  media  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  tariff  sheets  listed  on 
Attachment  A  attached  to  the  filing. 
Western  states  that  these  electronic 
tariff  sheets  contain  no  changes  to  the 
textual  content  and  are  merely  a 
duplication  of  Western's  currently 
effective  tariff  sheets. 
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Western  states  that  it  has  served  only 
the  transmittal  letter  upon  state 
regulatory  agencies  and  its  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  I^.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  16, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CMheO. 
Secretary. 
|FR  Doc  91-22134  Filed  9-13-91: 8:45  am] 

WLUNQ  OOet  •717-Ot-H 


[Docket  No.  RP8»-17»-011] 

WMttm  Qm  Intorttate  Co^ 
Compllanc*  Filing 

September  9, 1991. 

Take  notice  that  Western  Gas 
Interstate  Company,  (Western)  on 
August  27, 1991,  tendered  for  filing 
substitute  tari^  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  comply  with  the  Commission's 
Letter  Order  of  August  1, 1991,  and  the 
Notice  of  Extension  of  Time  issued  on 
August  21, 1991.  TTie  proposed  effective 
date  of  all  of  the  tarlH  sheets  is  March  1, 
1991. 

Westem.^tates  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  hi  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  16, 1991. 
Protests  wiU  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
LoUaCMheH. 
Secretary. 
[FR  Doc.  91-22136  Filed  9-13-01'  8:48  sm] 

MixiNQ  cooi  tnr-siHi 


(Docket  No.  RP85-39-M7] 

Wyoming  IntMvlstv  Co.,  Ltd.; 
CompHancv  Filing 

September  9, 1991. 

Take  notice  that  Wyoming  Interstate 
Company,  Ltd.  (WIC)  on  August  30, 
1991,  pursuant  to  the  Commission's 
order  issued  May  21, 1991  approving  the 
settlement  in  Docket  No.  RP85-39-00a 
and  its  order  issued  August  9, 1991  in 
Docket  No.  RI^5-39-006  denying 
rehearing  of  the  May  21  order,  tendered 
for  filing  as  a  part  of  its  Original  Volume 
No.  1  FERC  Gas  Tariff  the  following 
proposed  tariff  sheets: 

Twelftli  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  12 

WIC  requests  that  the  tariff  sheets  be 
made  effective  as  of  September  1, 1991. 
WIC  further  states  that  in  accordance 
with  Article  IV  of  the  settlement.  WIC 
will  make  refunds  to  affected  customers 
on  or  before  October  8, 1991,  and  will 
file  its  report  of  refunds  with  the 
Commission  on  or  before  November  7, 
1991. 

WIC  states  that  copies  of  the  filing  are 
being  served  on  all  parties  listed  on  the 
service  list 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  16, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  talien,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Ccpies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoiaD-Caskali. 
Secretary. 
[Fit  Doc  91-22138  Filed  9-13-91: 8:45  am] 

WLUNO  coos  I717-«1-4i 


Off lc«  of  FomN  Enorgy 
[FE  Docket  No.  91-44-NQ] 

Clboli  Corporation;  Ord«r  Granting 
Authorization  to  Import  Natural  Qaa 

aoincy:  Department  of  Eneigy,  Office  of 
Fossil  Energy. 

action:  Notice  of  cm  order  granting 
blanket  authorization  to  impart  natural 
gas. 

tUMMANV:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 


Cibola  Corporation  blanket 
authorisation  to  import  up  to  36.5  Bcf  of 
natural  gas  over  a  two-year  period 
commencing  with  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3E-0S8, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
(202)  588-«478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  September  9, 
1991. 

CliffoRl  P.  Tomsssawtki. 

Actiag  Deputy  Aa$i$tant  Secretary  for  FueU 
Prograwt,  Office  ofFouil  Energy. 

[FR  Doc  91-22155  Filed  9-13-91:  8:45  am] 


[FE  Docket  No.  tl-M-fM] 

Enargy  Markatlng  Exctianga,  Inc^ 
Ordar  Granting  Authorization  to 
Export  Natural  Qaa 

AOINCY:  Department  of  Energy,  Office  of 
Fossil  Energy. 

AcnON:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas. 

•UMNMNV:  The  Office  of  Fossil  Energy  of 

the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Energy  Markethig  Exchange,  Inc. 
blanket  authorization  to  export  a  total  of 
73,1  Bcf  of  natural  gas  to  Canada  and  a 
total  of  73.1  Bcf  to  Mexico  over  a  two- 
year  period  commencing  with  the  date 
of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20565, 
(202)  588-0478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washingtoa  DC  September  9, 
1991. 

CliffonI  P.  Tomuxewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fm$H  Energy. 
[FR  Doc.  91-22154  Filed  9-13-91:  8-45  am] 

MLUNO  CODS  •4i0-01-« 


(FE  Doeint  Na  t1-a»-NQ] 

Northam  Natural  Qaa  Co.;  Application 
to  Import  Natural  Qaa  From  Canada 

AOINCV:  Department  of  Energy.  Office  of 
Fossil  Energy. 
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action:  Notice  of 
blanket  authorizat  on 
gas  from  Canada 


^  The  Off 


ppUcation  for 
to  import  natural 


ce  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  oQ  August  2, 1991,  of  an 
application  filed  hf  Northern  Natural 
Gas  Company  (Northern)  requesting 
blanket  authorization  to  import  up  to  219 
Bcf  of  natural  gas  kom  Canada  over  a 
two-year  period  commencing  with  the 
date  of  first  dehvety.  Northern  intends 
to  use  existing  pipeline  facilities  within 
the  United  States  and  states  that  it  will 
submit  quarterly  reports  detailing  each 
transaction.  | 

The  application  was  filed  under 
section  3  of  the  Naniral  Gas  Act  and 
DOE  Delegation  Otder  Nos.  0204-111 
and 0204-127.  Protests,  motions  to 
intervene,  notices  ef  intervention  and 
written  comments  pre  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  hsted  below  no  later  than  4:30 
p.m.,  eastern  time,  October  16, 1991. 
AOORESSES:  Officej  of  Fuels  Programs, 
Fossil  Energy,  U.S.IDepartment  of 
Energy,  room  3F-0$6,  FE-50,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 
FON  FURTHCR  INFOipMATION  CONTACT: 

Charles  E.  Blackbiin,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094, 1000 
Independence  Avenue,  SW., 
Washington,  DC  120585,  (202)  586-7751. 
Diane  Stubbs,  OfH^e  of  Assistant 
General  Counseljfor  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6^M)42, 1000 
Independence  AVenue,  SW., 
Washington,  DCI20585,  (202)  586-0503. 
SUPPLEMENTARY  iNNxniATiON:  Northern 
is  a  corporation  organized  under  the 
laws  of  the.  State  o  Delaware  having  its 
principal  place  of  I  usiness  in  Omaha, 
Nebraska.  Norther^  proposes  to 
purchase  gas  from  a  variety  of  Canadian 
suppliers  on  both  ai  firm  and 
intemiptible  basis  at  market  responsive 
prices  for  sale  to  various  United  States 
customers,  which  liight  include  end 
users,  distribution  companies,  other 
pipeline  companiet ,  and  other  marketers 
of  natural  gas. 

The  decision  on  he  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gaa  import  policy 
guidelines,  under  vfhich  the 
competitiveness  of]  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 


6684,  February  22, 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in    - 
the  policy  guidelines  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  PoUcy 
Act  (NEPA),  42  U.S.C.  4312  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notice  of  intervention,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  apphcation  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 


the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Northern's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  8.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  September  9, 
1991. 

CUnord  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc  91-22153  Filed  9-13-91;  8:45  am] 
BHJJNO  COOC  MSO-OI-M 


[FE  Docket  No.  91-37-NGl 

Shell  Gas  Trading  Co.;  Order  Granting 
Authorization  to  Export  Natural  Gas  to 
Canada  and  Mexico,  Vacating  Existing 
Authorization,  and  Granting 
intervention 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas,  vacating  existing  authorization,  and 
granting  intervention. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Shell 
Gas  Trading  Company  blarJcet 
authorization  to  export  a  total  of  160  Bcf 
of  U.S.  natural  gas  to  Canada  and 
Mexico  over  a  two-year  period 
commencing  with  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  Sepiemhet  9, 
1991. 

Clifford  P.  Tomaszawski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-22156  Filed  »-13-91:  8:45  am] 

BILUNO  COM  MS0-01-II 


Office  of  Energy  Recearch 

Fusion  Energy  Advisory  Committee; 
Cancellation 

The  announced  open  meeting  of  the 
Fusion  Energy  Advisory  Committee 
posted  in  the  Federal  Register  Vol.  56, 
No.  167,  page  42610,  Wednesday,  August 
28, 1991,  scheduled  for  September  19, 
1991, 9  a.m.-5  p.m.  and  September  20. 
1991,  9  a.m.-3  p.m.  in  room  lE-245. 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585,  has  been 
cancelled.  A  new  meeting  will  be 
rescheduled  as  soon  as  possible. 

Issued  at  Washingtoa  DC  on  Septeml>er 
10, 1991. 

Stephen  J.  Garvey, 

Deputy  Advisory  Committee  Management 
Officer 

(FR  Doc.  91-22157  Filed  9-13-91;  8:45  am] 

MLUNQ  COM  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3996-8] 

Superfund  Remedial  Branch;  Access 
to  Confidential  Business  Information 
by  Labat-Anderson  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  authorized  the  in- 
house  contractor,,  LABAT-ANDERSON 
Incorporated  (LAI)  of  Arlington,  Virginia 
access  to  Superfund  confidential 
business  information  (CBI)  which  has 
been  submitted  to  EPA,  Hazardous 
Waste  Management  Division,  Superfund 
Remedial  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Duprey,  Director,  Hazardous 
Waste  Management  Division  (8HWM) 
Environmental  Protection  Agency,  suite 
500, 999 18th  Street  Denver,  Colorado 
80202-2405,  FTS  330-1720,  (303)  293- 
1720. 

SUPPLEMENTARY  INFORMATION:  A  large 

volume  of  records  associated  with  the 


Superfund  National  Priority  List  (NPL) 
sites  are  now  being  managed  by  in- 
house  contractor  assistance.  As  a 
regulatory  and  enforcement  agency,  the 
management  of  a  records  life,  from 
creation  to  disposition,  is  critical  to 
EPA's  effective  performance.  Section 
113(k)(l)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
requires  the  establishment  of 
administrative  records  upon  which  the 
President  shall  base  the  selection  of  a 
response  action.  For  the  past  few  years. 
Region  VIII  has  had  contractor 
assistance  in  working  on  a  Superfund 
file  structure  for  organizing  site  files, 
compiling  the  Administrative  Record 
bom  site  files,  and  records  management 
operating  procedures.  Continued 
contractor  assistance  will  be  used  and 
expanded  to  include  tracking  CBI. 

Under  Contract  No.  68-W9-0052. 
LABAT-ANDERSON  Incorporated.  2200 
Clarendon  Boulevard,  suite  900, 
Arlington.  Virginia  22201,  will  also 
include  support  in  cataloging, 
maintaining,  and  tracking  Superfund  CBI 
documents.  The  contractor  will  establish 
and  maintain  a  check  in/out  system  for 
Superfund  CBI  material.  This  work  will 
be  accomplished  in  accordance  with 
existing  guidance  and  integrated  into  the 
Region's  records  management  system  in 
a  secured  location. 

There  will  be  non-disclosure 
agreements  signed  by  the  LABAT- 
ANDERSON  Incorporated  contractors 
on  file  with  the  EPA  Delivery  Order 
Project  Officer.  The  contractors  will  be 
trained  and  tested  on  the  appropriate 
security  procedures  before  they  are 
permitted  access  to  Superfund  CBI.  EPA 
is  announcing  that  under  this  EPA 
contract,  LAI  will  be  authorized  for 
access  to  submitted  CBI  to  perform 
certain  functions  under  this  contract. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  that  EPA  is 
providing  LABAT-ANDERSON 
Incorporated  access  to  these  CBI 
materials  at  Region  VII  facilities  on  a 
need-to-know  basis.  All  access  to  CBI 
under  this  contract  will  take  place  at 
EPA  Region  VIII. 

EPA  is  advising  interested  parties  that 
they  have  five  days  to  comment  per  40 
CFR  2.301(h)(2)(iii).  Comments  should  be 
sent  to:  Environmental  Protection 
Agency,  Carole  S,  Macy  (8HWM-SR). 
999 18th  Street,  suite  500,  Denver. 
Colorado  80202-2405. 


Dated:  September  4, 1991. 

Robert  L  Duprey, 

Director.  Hazardous  Waste  Management 
Division. 

(FR  Doc.  91-22188  Filed  9-13-01: 8:45  un] 
tLuwo  COM  two  ■>  ■ 


IFRL-3M5-7] 

Public  Water  Supply  Supervision 
Program  Revision  for  ttie  State  of 
Jersey 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  State  of  New  Jersey  is  revising  its 
approved  Public  Water  Supply 
Supervision  Primacy  Program.  New 
Jersey  has  adopted  drinking  water 
regulations  which  satisfy  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  for  Synthetic  Organic 
Chemicals;  Monitoring  for  Unregulated 
Contaminants  (VOC)  promulgated  by 
EPA  on  July  8. 1987  (52  FR  25690)  with 
July  1, 1988  correction  (53  FR  25108);  and 
the  revised  NPDWR  for  Public 
Notification  (PN)  promulgated  on 
October  28, 1987  (52  FR  41534)  with 
April  17, 1989  correction;  (54  FR  15185). 
The  USEPA  has  determined  that  New 
Jersey's  VOC  and  PN  regulations  are  no 
less  stringent  than  the  corresponding 
Federal  regulations  and  that  New  Jersey 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.ia 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register 
notice.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
required  thirty  day  timeframe,  a  public 
hearing  will  be  held  and  a  notice  will  be 
given  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  Federal 
Register  notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization  or 
other  entity  requesting  a  hearing; 
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(2)  A  brief  statem^t  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing: 

(3)  The  signature  bf  the  individual 
making  the  request^  or.  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  sigSature  of  a 
responsible  official  pf  the  organization 
or  other  entity.        I 

AOORCSSES:  Requesjts  for  Public  Hearing 

shall  be  addressed  to:  Regional 

Administrator,  U.S.  jEnvironmental 

Protection  Agency-i-Region  0.  Jacob  K. 

Javits  Federal  Building.  28  Federal  Plaza. 

New  York.  New  Yotk  1027a 
All  documents  relating  to  this 

determination  £ure  available  for 

inspection  betweenjthe  hours  of  9  ajn. 

and  4:30  p.m.,  Monday  through  Friday. 

at  the  following  oHifces: 

New  lersey  Department  of 
Environmental  Protection.  Bureau  of 
Safe  Drinking  Wdter.  P.O.  Box  CN- 
029,  401  State  Strict.  Trenton.  New 
Jersey  08625.        | 

VS.  Environmental  Protection  Agency — 
Region  II.  Public  Water  Supply 
Section.  Jacob  K.  lavits  Federal 
Building.  26  Fedeial  Plaza.  New  York. 
New  York  10278. ' 

FOA  FURTHER  INFORMATION  CONTACT. 

Walter  E.  Andrews]  Chief.  Drinking 

Groundwater  Protection  Branch,  U.S. 

Environmental  Protection  Agency — 

Region  II.  (212)  264-1800. 

(Section  1413  of  the  Safe  Drinking  Water  Act. 
as  amended,  and  40  CPR  142.10  of  the 
NPDWR)  I 

Dated:  August  29.  l^Sl 
CoBstaBtiM  Sitkmoo-Eristaff . 
Regional AtbniaJstratir.  EPA,  Region  U. 
[FR  Doc  91-22068  Til^d  9-13-91:  8:45  am] 
■mw  cooe  <mo  —  m 


IFBL-3997-11 


PtibOc  Water  Supply  Sup«rvtsion 


Program  Rsviston 
Alabama 


tor  th«  State  of 


aocncy:  Environrafntal  Protection 

Agency. 

action:  Notice. 


Notice  ii 


hereby  given  that 


the  State  of  Alabar  la  is  revising  its 
approved  State  Put  lie  Water  Supply 
Supervision  Primaqy  Program.  Alabama 
has  adopted  drinking  water  regulations 
for  treatment  of  a  surface  water  and  the 
regulation  of  total  doliforms.  EPA  has 
determined  that  th^se  sets  of  State 
program  revisions  ire  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore.  EPA  has 


tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  October  Id. 
1991.  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made 
October  16. 1991.  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  October  16, 1991. 

Any  request  for  a  public  hearing  shall 
include  the  following  (1)  The  name, 
address,  and  telephone  number  of  the 
individual  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Adboninistrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  bearing.  (3)  The  signature  of  the 
individual  making  the  requests,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  ofGcial  of  the 
organization  or  other  entity. 
AODRCSSCS:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  ajok 
and  4:30  pjn.,  Monday  throu^  Friday, 
at  the  following  offices: 
Public  Water  supply  Branch.  Alabama 

Department  of  Environmental 

Management,  1751  W.  L  Congressman 

Dickinson  Drive.  Montgomery,  AL 

36130. 
Environmental  Protection  Agency. 

Re^on  rV,  345  Courtland  Street  NE.. 

Atlanta,  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Aronson.  EPA.  Region  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913.  (FTS)  257-2913). 

(Sec.  1413  of  the  Safe  Drinking  Water  act.  as 

amended  (1986),  and  40  CFR  142.10  of  the 

National  Primary  Drinking  Water 

Regulations) 

Patrick  M .  Tobtn, 

Acting  Regional  Administrator,  EPA,  Region 

TV. 

(FR  Doc  91-22190  Filed  9-13-91;  8:45  am) 

SNXMQ  COOC  MM-aO-M 


FEDERAL  MARUIIIE  COMMiSStON 

Agraament(»)  FUed 

The  Federal  Maritime  ConMnissfon 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  after  ^e  date  of  the 
Federal  Register  in  which  tiiis  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.803  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  203-009735-030. 

Title:  Steamship  Operators  Intermodal 
Agreement 

Parties:  American  President  Lines. 
Ltd..  Colimibus  Line,  Inc.,  Companhia  de 
Navegacao  Maritime  Netumar.  Crowley 
Maritime  Corporation.  Evergreen 
International  (U3.A.).  Farrell  Lfaies. 
Incorporated.  Kawasiaikl  Kisen  Kaisha. 
Ltd.,  A.P.  MoUer-Maersk  Line,  Mitsui 
O.S.K.  Lines,  Ltd..  Sea-Land  Service. 
Inc..  Yang  Ming  Marine  Line 
Corporation,  Wilhehnsen  Lines  USA 
Inc.,  Zim  Container  Service. 

Synopsis:  The  proposed  amendment 
would  add  Blue  Star  PACE  Ltd.  as  a 
party  to  the  Agreement  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  2O3-O11075-O1Q. 

Title:  Central  America  Discussion 
Agreement 

Parties:  Association  Party.  United 
States/Central  America  Liner 
Association.  Independent  Carrier 
Parties,  Nordana  Line.  Inc.,  Tropical 
Shipping  and  Construction  Co.  Ltd., 
Central  America  Shippers,  Inc.,  Nexos 
Line,  Thompson  Shipping  Co..  Ltd., 
Naviera  Consohdada.  S.A.,  Concorde 
Shipping  Inc..  Norwegian  American 
Enterprises,  Inc.,  Empresa  Naviera 
Santa,  Great  White  Fleet  Ltd.,  King 
Ocean  Central  America,  S.A. 

Synopsis:  The  proposed  amendment 
would  add  Network  Shipping  Ltd.  as  an 
Independent  Carrier  Party  to  the 
Agreement.  The  parties  have  requested 
a  shortened  review  period. 

By  Order  of  the  Federal  Marituna 
Commission. 

Dated  September  la  1981. 
loteph  C  Polkias. 
Secretary. 
[FR  Doc  91-22129  Piled  9-13-91: 8:4(>  an) 
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FEDERAL  RESERVE  SYSTEM 

Credit  Commerclai  de  France  SJL,  •! 
al^  Acquisitions  of  Companlas 
Engaged  In  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a](2]  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4{c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  }  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  22S.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efTects.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
ofOces  of  the  Board  of  Governors  not 
later  than  October  7, 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Credit  Commercial  de  France  S~A., 
Paris,  France;  to  retain  45  percent 
general  partnership  interest  and  acquire 
additional  interests  up  to  an  aggregate 
of  80  percent  of  Pilgrim  Baxter  Grieg 
Framlington  ft  Associates  and  to  acquire 
up  to  100  percent  of  the  voting  shares  of 
Pilgrim  Baxter  Grieg  ft  Associates  Ltd.. 


both  in  Wayne,  Pennsylvania;  and 
thereby  engage  in  acting  as  investment 
adviser  which  manages  discretionary 
equity  portfolios  for  pension  and  profit- 
sharing  plans  and  other  institutional 
accounts,  and  manages  client  securities 
portfolios  on  a  discretionary  basis  only 
pursuant  to  §  225.25(b)(4)(i).  (iii),  (iv), 
and  (v)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Senior  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Carolina  First  BancShares,  Inc., 
Lincolnton.  North  Carolina:  to  acquire 
Caramis  Savings  Bank,  Inc  Concord. 
North  Carolina,  and  thereby  engage  in 
owning  and  operating  a  savings  and 
loan  association  pursuant  to  S 
225.25(b)(9):  and  engaging  in  the  sale  of 
credit  hfe,  health  and  accident  insurance 
pursuant  to  S  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

2.  Carolina  First  Corporation', 
Greenville,  South  Carolina;  to  acquire 
four  branch  offices  of  The  First  Savings 
Bank,  F.S.E,  Greenville,  South  Carolina, 
and  thereby  engage  in  owning  and 
operating  certain  offices  of  a  savings 
and  loan  association,  the  activities  of 
which  include:  accepting  deposits; 
making  and  servicing  mortgage, 
commercial,  and  consumer  loans; 
issuing  credit  cards;  lease  financing  of 
personal  and  real  property:  and  acting 
as  principal  agent  or  broker  for 
insurance  that  is  directly  related  to  an 
extension  of  credit  by  the  holding 
company  organization,  and  limited  to 
ensuring  the  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  the 
death,  disability  or  involimtary 
unemployment  of  the  debtor  pursuant  to 
SS  225.25(b)(5),  (b)(6)(i)  and  (b)(9)  of  the 
Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

7.  Norwest  Corporation,  Minneapolis, 
Minnesota;  Norwest  Financial,  Inc.,  Des 
Moines,  Iowa;  and  Norwest  Financial 
Services,  Inc.,  Des  Moines,  Iowa;  to 
acquire  Termplan.  Inc.,  Covington, 
Louisiana,  and  thereby  engage  in 
making  direct  installment  loans  to 
individuals  for  personal,  family  or 
household  purposes  pursuant  to  S 
225.25(b)(1);  purchase  of  sales  finance 
contracts  arising  from  the  sale  of  goods 
or  services  by  merchants  pursuant  to  i 
225.25(b)(1):  and  the  sale,  on  an  agency 
basis,  of  credit  life,  credit  accident  and 
health,  and  property  and  credit-related 
casualty  insurance  related  to  extensions 
of  credit  pursuant  to  S  225.25(b)(8)  of  the 
Board's  Regulation  Y.  These  activities 


will  be  conducted  in  Alabama. 
Louisiana,  South  Carolina  and 
Tennessee. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  September  10. 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  91-22148  Filed  9-13-91:  B.45  am) 

BouNO  coot  mo-si-F 


John  Henry  Hendrtx,  et  al.;  Ctiange  in 
Bank  Control  NotiCM;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holdlr>g 
Companies 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  US.C  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225 Al)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  7, 1991. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  John  Henry  Hendrix,  Midland, 
Texas;  to  acquire  an  additional  5.9 
percent  of  the  voting  shares  of  First 
National  Bancshares  of  Hempstead 
County.  Inc.,  Hope,  Arkansas,  for  a  total 
of  30.60  percent,  and  thereby  indirectly 
acquire  First  National  Bank  of  Hope, 
Hope,  Arkansas,  and  Bank  of  Bievins, 
Blevins,  Arkansas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street.  San  Francisco,  CaUfomia  94105: 

1.  Melvin  T.  Bowler  &  Laura  L  Bowler 
Family  Trust,  St.  George,  Utah;  to 
acquire  an  additional  10.23  percent  of 
the  voting  shares  of  First  Bankshares, 
Inc.,  St.  George,  Utah,  and  thereby 
indirectly  acquire  Dixie  State  Bank,  St 
George,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  la  1991. 
JeBBifer  J.  Jolmson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-221S0  Filed  9-l»-91;  8:45  am) 
MLutMcoot  •tie-ev.f 
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First  Financial  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  t  te  Board's  approval 
under  section  3  ol  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  ac  juire  a  bank  or  bank 
holding  company,  The  factors  that  are 
considered  in  act  ng  on  the  applications 
are  set  forth  in  se  :tion  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  apphcatic  n  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  ind  icated.  Once  the 
application  has  b  sen  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  jfFices  of  the  Board  of 
Governors.  Intere  sted  persons  may 
express  their  vie\  fs  in  writing  to  the 
Reserve  Bank  or  o  the  ofTices  of  the 
Board  of  Covemc  rs.  Any  comment  on 
an  application  th4t  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  su^ice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  summarizing 


would  be  present  ;d  at  a  hearing. 
Unless  otherwise  noted,  comments 


regarding  each  oi 
must  be  received 
7. 1991. 


these  applications 
not  later  than  October 


Rest  )rve 


rfw 


A.  Federal 

(Robert  E.  Heck. 
Marietta  Street 
.30303: 

1.  First  Financlpl 
Juliet,  Tennessee 
holding  company 
percent  of  the  vo  ing 
Bank  &  Trust,  Mt 


the  evidence  that 


Bank  of  Atlanta 

Vice  President)  104 
.  Atlanta.  Georgia 


Corporation,  Mt. 
to  become  a  bank 
by  acquiring  100 

shares  of  First 
Juliet,  Tennessee. 


B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Sti  eet.  Chicago,  Illinois 
60690: 
1.  Great  River  Sanshares  Corporation, 
to  become  a  bank 
by  acquiring  95 
percent  of  the  vo  ing  shares  of 
Burlington  Bank  i  md  Trust,  Burlington. 
Iowa. 


Burlington,  Iowa; 
holding  company 


Reasrve 


C.  Federal 

Arthur  Tribble. 
South  Akard  Street 

1.  Flower  Moupd  Bancshares, 
Flower  Mound, 
holding  compan] 
percent  of  the 
Bank.  Flower  Mdund 


Bank  of  Dallas  (W. 

President)  400 
.  Dallas.  Texas  75222: 
Inc., 
fexas;  to  become  a  bank 
by  acquiring  100 
shares  of  Security 
Texas. 


Vice! 


vo  ting  I 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  10, 1991. 
(ennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-22149  Filed  9-13-91;  8:45  am] 
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The  Industrial  Bank  of  Japan,  Ltd.,  et 
aL;  Notice  of  Applications  to  Engage 
de  novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  7, 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  The  Industrial  Bank  of  Japan,  Ltd., 
Tokyo,  Japan;  to  engage  de  novo  through 
its  subsidiary.  IBJ  Capital  Management 


USA  Ltd..  in  providing  portfolio 
investment  advice:  and  furnishing 
general  economic  information  and 
advice,  general  economic  statistical 
forecasting  services  and  industry  studies 
pursuant  to  §  225.25(b)(4)(iii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  worldwide. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Bancshares  of  Urbana,  Inc., 
Urbana.  Missouri;  to  engage  de  novo  in 
permitted  insurance  agency  activities 
including  acting  as  agent  or  broker  for 
any  type  of  insurance,  in  any  amount,  in 
a  place  having  a  population  of  5,000  or 
less  where  the  applicant  or  its 
subsidiary  has  a  lending  office  pursuant 
to  S  225.25{b)(8)(iii)(A)  of  the  Board's 
Regulation  Y.  The  proposed  insurance 
activities  would  be  conducted  from 
offices  located  in  the  subsidiary  bank. 
Bank  of  Urbana.  Urbana,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-22151  Filed  9-13-91;  8:45  am] 
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The  Mitsubishi  Trust  and  Banking 
Corporation;  Tokyo,  Japan; 
Application  to  Underwrite  and  Deal  in 
U.S.  Government  Obligations,  et  aL 

The  Mitsubishi  Trust  and  Banking 
Corporation,  Tokyo.  Japan 
("Mitsubishi"),  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
("BHC  Act")  and  §  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)). 
to  conduct  various  activities  through  a 
joint  venture.  Mitsubishi  would  acquire 
indirectly  a  general  partnership  interest 
in  the  joint  venture  with  certain  partners 
of  CRT  Management.  Chicago,  Illinois 
("CRT"),  through  the  formation  of  CRT- 
MTBC  Capital  Markets  Group.  LP.  (the 
"Partnership").  The  Partnership 
proposes  to  establish  the  following  two 
subsidiaries:  (1)  CRT-MTBC  Options. 
LP..  Chicago.  Illinois;  (2)  CRT-MTBC 
Government  Securities,  LP..  New  York. 
New  York  ("CRT-MTBC  GSL"). 

Partnership  proposes  to  conduct  the 
following  activities  throughout  the 
United  States  and  the  worid,  either 
directly  or  through  subsidiaries: 

(1)  Underwriting  and  dealing  in 
obligations  of  the  United  States,  general 
obligations  of  the  states  and  their 
political  subdivisions,  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  are 
authorized  to  underwrite  and  deal  in 
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under  12  U.S.C.  24  and  335.  including 
bankers  acceptances  and  certificates  of 
deposit  (including  certificates  of  deposit 
denominated  in  Eurodollars)  ("bank- 
eligible  securities");  and  activities 
incidental  thereto; 

(2)  engaging  in  forward  and  derivative 
transactions  on  bank  eligible  securities 
as  a  principal  over-the-counter  ("OTC") 
and  on  exchanges,  including  making  a 
market  in  exchange  traded  options  on 
certain  U.S.  government  securities; 

(3)  engaging  in  foreign  exchange  spot 
and  forward  transactions  for  the 
Partnership's  own  account  and 
purchasing  and  selling  exchange  traded 
and  OTC  options  on  foreign  currencies 
for  the  Partnership's  own  account; 

(4)  acting  as  a  "registered  options 
trader"  on  the  Philadelphia  Stock 
Exchange  and  otherwise  making  a 
market  in  or  acting  as  a  specialist  in 
respect  of  exchange  traded  options  on 
foreign  currencies  and  engaging  in 
transactions  to  hedge  positions  taken  in 
connection  with  the  foregoing; 

(5)  intermediating  in  the  international 
swap  markets  by  acting  as  originator 
and  principal  in  interest  rate  swap  and 
currency  swap  transactions; 

(6)  acting  as  originator  and  principal 
with  respect  to.  and  trading  in,  certain 
swap  related  products  such  as  forward 
rate  agreements,  caps,  floors,  collars, 
and  options,  futures  and  options  on 
futures  on  swaps,  forward  rate 
agreements  and  caps,  floors  and  collars; 

(7)  acting  as  broker  or  agent  with 
respect  to  swaps,  forward  rate 
agreements,  caps,  floors,  collars  and 
options,  futures  and  options  on  futures 
on  swaps,  forward  rate  agreements,  and 
caps,  floors  and  collars; 

(8)  providing  portfolio  valuation  and 
risk  management  data  processing 
programs  to  affiliates  for  use  in 
connection  with  trading  operations  and 
the  trading  operations  of  related  entities; 

(9)  providing  cash  management  and 
financial  and  regulatory  accounting  data 
processing  programs  to  affiliates  and 
providing  related  clerical  and  technical 
assistance; 

(10)  assisting  affiliates  and  third 
parties  in  executing  over  the  counter 
transactions: 

(11)  providing  administrative  support 
services  to  affiliates; 

(12)  as  incident  to  the  Partnership's 
transactional  services  and  on  a  non-fee 
basis,  providing  advice  or  information  to 
institutional  counterparties  %vith  regard 
to  OTC  transactions  involving 
derivatives  on  eligible  securities  and 
foreign  exchange  traded  by  the 
Partnership  and  swap  transactions  that 
the  Partnership  is  willing  to  enter  into  as 
principal;  and 


(13)  as  an  incident  to  the  Partnership's 
OTC  trading  operations,  occasionally 
providing  execution  services  to 
institutional  counterparties  in  exchange- 
traded  instruments  that  the  Partnership 
is  permitted  to  trade  for  its  own  account 
and  that  are  used  by  the  institutional 
counterparty  to  hedge  OTC  transactions 
with  the  Partnership. 

Mitsubishi  also  proposes  to  invest  in 
4.997  percent  of  the  equity  of  CRT 
Trading  LP.  ("New  CRT'),  a  new 
partnership  formed  by  certain  principals 
of  CRT  that  will  engage  in  certain 
activities  impermissible  under  the  BHC 
Act  Mitsubishi  states  that  this 
investment  will  be  passive  and  therefore 
permissible  pursuant  to  section  4(c)(6)  of 
the  BHC  Act 

Section  4(c)(8]  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  Mitsubishi 
believes  that  these  proposed  activities 
are  "so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 

In  determining  whether  an  activity 
meets  the  proper  incident  to  banking 
test  of  section  4(c)(8],  the  Board  must 
consider  whether  the  performance  of  the 
activity  by  an  affiliate  of  a  holding 
company  "can  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices." 

Servicing  Acthrities 

Mitsubishi  has  applied  for  the 
Partnership  to  provide  certain 
computerized  control  systems  and 
related  computer  hardware  services  and 
execution  of  OTC  transactions  to 
Mitsubishi  and  its  affiliates  relating  to 
the  trading  of  all  the  instruments 
respecting  which  the  Partnership  seeks 
authority  to  trade,  pursuant  sections 
4(aH2KA),  4(c)(1)(C)  and  4(c)(8)  of  the 
BHC  Act  and  i  22S.22(aKl)  of 
Regulation  Y.  Mitsubishi  argues  that 
even  if  some  of  the  foregoing  services 
are  regarded  as  portfolio  investment 
advice,  the  Board  has  approved  the 
provision  of  such  advice  to  affiliates. 
See  Swiss  Bank  Corporation,  77  Federal 
Reserve  Bulletin  128  (1991)  ("SBCr). 
Mitsubishi  also  argues  that  many 
aspects  of  the  control  systems  ere  • 
form  of  aoftware  for  data  processing  and 


that  the  provision  of  these  services  is 
permissible  pursuant  to  S  225.25(b)(7)  of 
Regulation  Y. 

Mitsubishi  has  also  applied  for  the 
Partnership  to  provide  administrative, 
data  processing  and  advisory  services  to 
New  CRT  and  its  affiliates  in  connection 
with  its  trading  in  general  securities, 
related  options,  futures  contracts  and 
options  thereon  and  on  trading  in 
derivatives  of  certain  non-fmancial 
commodities,  such  as  agricultural,  metal, 
and  petrolernn  options,  futures  contracts 
and  options  thereon.  Mitsubishi 
contends  that  these  activities  are 
authorized  under  5  5  225.25(b)(4)(iii)  and 
(b)(7)  of  the  Board's  Regulation  Y  and 
that  these  activities  are  closely  related 
to  banking  and  a  proper  incident 
thereto.  In  connection  with  the  foregoing 
activities,  Mitsubishi  proposes  that  the 
Partnership  provide  similar 
administrative,  data  processing  and 
advisory  services  to  New  CRT  with 
respect  to  New  CRTs  purchase  and  sale 
of  petroleum  products  and  metals  in  the 
spot  and  forward  markets  for  the 
purpose  of  hedging  New  CRTs  positions 
in  related  derivatives.  Mitsubishi 
contends  that  insofar  as  these  activities 
are  advisory  services,  they  were 
approved  by  the  Board  in  SBC  I, 
although  with  respect  to  a  narrower 
range  of  non-fmancial  derivative 
products.  Mitsubishi  also  argues  that  the 
provision  of  the  computerized  control 
system  to  New  CRT  and  its  affiliates  in 
connection  with  the  purchase  and  sale 
of  petroleum  products  and  metals  in  the 
spot  and  forward  markets  for  the 
purpose  of  hedging  positions  in  the 
derivative  markets  should  be  viewed  as 
incidental  to  die  use  of  the  control 
system  for  trading  in  the  derivative 
markets.  Mitsubishi  further  proposes 
that  certain  officers  of  the  Partnership 
act  as  directors  of  a  Japanese  affiliate  of 
New  CRT. 

In  addition,  Mitsubishi  proposes  that 
the  Partnership  provide  certain  servicing 
activities  to  foreign  companies  that  are 
also  joint  ventures  between  Mitsubishi 
and  New  CRT.  It  describes  certain  of 
these  services  as  data  processing 
services  permissible  pursuant  to 
sections  4(aK2)(A)  and  4(c)(1)(C)  of  the 
BHC  Act  and  {  S  225.25  (a).  {b)(4),  (bK7), 
(b)(17)  and  (b)(19)  of  Regulation  Y.  The 
Partnership  may  also  execute 
transactions  in  instruments  for  which  it 
is  authorized  to  act  as  a  futures 
commission  merchant  pursuant  to 
S  225.25(bK16)  of  Regulation  Y. 

Incidental  Marketing  Activities 

Mitsubishi  also  proposes  that  the 
Partnership,  as  incident  to  its  trading 
activities  and  wb^ect  to  certain 
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the  Partnership  i 
counterparty.  Th^ 
solicit  advisory  i 
out  as  offering  ac 


prudential  limitations,  provide  to 
unaffiliated  thirdjparties  information 
and  recommendations  concerning  OTC 
transactions  in  derivatives  on  bank- 
eligible  securities,  foreign  exchange  and 
swap  related  products.  Mitsubishi 
contends  that  these  activities  are 
incidental  marke  ing  activities  because 
the  Partnership  v  ill  not  charge  a 
separate  fee.  andj  the  provision  of  these 
services  will  not  affect  the  pricing  of 
transactions  offered  to  counterparties. 
In  addition.  unlikB  full  service  brokers, 
the  Partnership  wfill  not  incur  significant 
expenses  in  preparing  information  or 
recommendations  for  a  client. 
Mitsubishi  states  that  it  does  not 
anticipate  that  counterparties  will  seek 
information  or  recommendations 
regarding  hedging  transactions  from  the 
Partnership  othe^than  in  the  context  of 
discussing  possit^e  transactions  with 
a  possible 
Partnership  will  not 
istomers  or  hold  itself 
/isory  services. 
Mitsubishi  believes  that  these  incidental 
marketing  servici  s  are  integral  and 
necessary  incidei  its  to  engaging  in 
permissible  OTC  transactions  and 
should  not  be  cor  sidered  separate  from 
the  bank-eligible  securities,  foreign 
exchange  and  sw  ap  activities  to  which 
they  relate. 

Mitsubishi  has  made  certain 
commitments  wh  ch  it  believes 
substantially  con  orm  to  Board 
precedents.  See.  i  :g.,  Mitsui  Taiyo  Kobe 
Bank,  77  Federal  Reserve  Bulletin  116 
(1991);  C&S/Sovran  Corporation,  76 
Federal  Reserve  Bulletin  857  (1990);  The 
Bank  of  Tokyo,  Ud.,  76  Federal  Reserve 
Bulletin  654  (19901;  The  Hongkong  and 
Shanghai  Banking  Corporation,  76 
Federal  Reserve  Bulletin  770  (1990). 
Mitsubishi  does  ijot  believe  it  is 
appropriate  for  itito  commit  that  the 
Partnership  will  oisclose  to 
counterparties,  on  a  transaction-by- 
transaction  basis,  whether  the 
Partnership  is  acting  as  agent  or 
principal  with  reipect  to  any  particular 
transaction.  See,  e.g..  The  Bank  of 
Tokyo.  Ltd..  76  Federal  Reserve  Bulletin 
654  (1990).  Mitsuliishi  argues  that  the 
companies  involuted  in  such  prior  orders 
were  either  secuiities  broker-dealers, 
who  could  engage  in  transactions  as 
principal  or  ageni  or  proposing  to  offer 
advisory  services  as  an  income 
producing  service  independent  of 
trading.  The  Partnership  will  execute 
transactions  only  as  principal  and  will 
not  offer  advice  c  ther  than  as  a  prelude 
to  a  transaction  v^ith  the  Partnership. 
Mitsubishi  believies  that  the 
counterparties  that  engage  in 
transactions  on  t  le  markets  in  which  the 


Partnership  trades  will  fully  understand 
these  facts. 

Execution  Services 

Mitsubishi  proposes  that  the 
Partnership  provide  occasional 
execution  services  as  an 
accommodation  for  unaffiliated 
counterparties.  Such  services  would  be 
provided  only  at  the  specific  request  of 
the  counterparty  that  wishes  to  use  an 
exchange  traded  instrument  to  hedge  an 
OTC  transaction  between  the 
counterparty  and  the  Partnership.  Such 
execution  services  would  be  provided 
only  with  respect  to  instruments  which 
the  Partnership  is  authorized  to 
purchase  or  sell  for  its  own  account.  The 
Partnership  would  comply  with  the 
conditions  described  in  clauses  (iii) 
through  (v)  of  S  225.25{b)(18)  of 
Regulation  Y. 

Bank-Eligible  Securities 

The  Board  has  approved  by  regulation 
underwriting  and  dealing  bank-eligible 
securities.  12  CFR  225.25{b)(16).The 
Partnership  may  also  engage  in  certain 
incidental  activities  in  connection  with 
transactions  in  bank -eligible  securities, 
particularly  entering  into  repurchase 
and  reverse  repurchase  transactions  on, 
and  collateralized  borrowing  and 
lending  of,  such  securities  and  executing 
and  settling  transactions  for  itself.  The 
Partnership  may  also  provide  custodial, 
accounting,  record  keeping  and  ancillary 
services  for  itself  and  affiliates. 
Mitsubishi  contends  that  these  activities 
are  permissible  pursuant  to 
§  225.22(a)(2)  of  Regulation  Y  or 
§  §  4(a)(2)(A)  and  4(c)(1)(C)  of  the  BHC 
Act,  as  well  as  certain  Board  orders. 
See,  e.g..  The  Sanwa  Bank  Limited,  74 
Federal  Reserve  Bulletin  578,  579  n.l 
(1988);  The  Long-Term  Credit  Bank  of 
Japan,  Ltd.,  74  Federal  Reserve  Bulletin 
573,  574  (1988).  Moreover,  the  Board  has 
determined  that  bank  holding 
companies  and  their  subsidiaries  may 
purchase  and  sell  for  their  own  account 
derivatives  on  bank-eligible  securities 
for  non-speculative  purposes  in  order  to 
reduce  risk  exposure.  See,  e.g.,  12  CFR 
225.142. 

Mitsubishi  also  seeks  to  engage 
through  the  Partnership  in  purchasing 
and  selling  as  principal  derivatives  on 
bank-eligible  securities  for  purposes 
other  than  to  hedge  positions  in  the  cash 
market  and  to  deal  or  make  markets  in 
such  derivatives.  Specifically, 
Mitsubishi  proposes  that  the  Partnership 
act  as  a  market  maker  in  options  on  5 
Year  U.S.  T-Notes  and  options  on  30 
Year  U.S.  T-Bonds  on  the  Chicago  Board 
Options  Exchange.  The  Board  has 
approved  trading  derivative  instruments 


based  on  bank-eligible  securities  for  a 
company's  own  account  for  other  than 
hedging  purposes  under  certain 
circumstances.  Swiss  Bank  Corporation, 

77  Federal  Reserve (order  dated 

July  12. 1991).  Mitsubishi  argues  that  this 
proposed  activity  is  closely  related  to 
banking  because  the  Office  of  the 
Comptroller  of  the  Currency  has 
determined  that  it  is  permissible  for 
national  banks  on  the  ground  that 
derivatives  on  U.S.  Government 
securities  are  closely  related  to  the 
underlying  securities.  Mitsubishi  also 
argues  that  the  proposed  trading  and 
market-making  activities  are  proper 
incidents  to  banking  because  the 
sophisticated  hedging  programs  and  risk 
management  controls  to  be  implemented 
prevent  the  activities  from  being 
speculative,  as  the  Board  concluded 
with  respect  to  certain  market-making 
activities  involving  options  on  foreign 
currencies  and  interest  rate  and 
currency  swap  products.  See,  e.g.,  SBC  I; 
Societe  Generale  75  Federal  Reserve 
Bulletin  580  (1989);  The  Sumitomo  Bank, 
Limited,  75  Federal  Reserve  Bulletin  582 
(1989). 

Swap  Activities 

The  Board  has  previously  approved 
intermediating  in  the  international  swap 
markets  by  acting  as  an  originator  and 
principal  in  interest  rate  swap  and 
currency  swap  transactions,  acting  as  an 
originator  and  principal  with  respect  to 
swap  derivative  products  (such  as  caps, 
fiooris  and  collars),  acting  as  a  broker  or 
agent  with  respect  to  the  foregoing 
transactions  and  instruments,  and  acting 
as  an  advisor  to  institutional  customers 
regarding  financial  strategies  involving 
the  foregoing  transactions  and 
instruments.  See,  e.g.,  The  Fuji  Bank, 
Limited,  76  Federal  Reserve  Bulletin  768 
(1990):  The  Sumitomo  Bank,  Limited,  75 
Federal  Reserve  Bulletin  582  (1989). 
Mitsubishi  states  that  the  Partnership 
will  comply  in  material  respects  with  the 
prudential  limitations  previously  relied 
upon  by  the  Board  in  approving  these 
activities,  see  id.,  except  that  Mitsubishi 
does  not  propose  to  provide  credit 
screening  for  all  of  the  Partnership's 
counterparties. 

The  Board,  however,  has  not 
previously  approved  acting  as  an 
originator  or  principal  with  respect  to, 
and  trading  in,  forward  rate  agreements. 
In  addition,  Mitsubishi's  proposal  differs 
from  previously  approved  proposals  in 
that  some  counterparties  will  enter  into 
a  swap  transaction  with  Mitsubishi, 
which  in  turn  will  enter  into  a  matching 
swap  transaction  with  the  Partnership 
or  its  subsidiaries.  In  other  instances, 
Mitsubishi  may  guarantee  the 
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obligations  of  the  Partnership  or  the 
counterparty.  Where  Mitsubishi  acts  as 
counterparty  or  provides  a  guarantee. 
Mitsubishi  will  perform  a  credit  analysis 
of  the  counterparty  and  receive  a  fee 
from  the  Partnership  or  the 
counterparty.  In  other  instances,  CRT- 
MTBC  GSL  will  serve  as  an 
intermediary  and  Mitsubishi  will  not 
perform  a  credit  analysis. 

Mitsubishi  will  hedge  swap 
transactions  on  a  portfolio-wide  basis, 
accounting  for  not  only  swap 
transactions  but  also  other  transactions 
of  the  appropriate  Partnership  company 
and  the  Partnership  companies  in  the 
aggregate.  Since  the  Partnership  does 
not  expect  to  enter  into  a  significant 
amount  of  swap  transactions  in  which 
Mitsubishi  does  not  assume  the  credit 
risk  of  the  counterparty,  the  Partnership 
does  not  expect  to  establish 
counterparty  risk  limits,  especially  for 
swap  transactions. 

Foreign  Exchange  Activities 

Mitsubishi  proposes  that  the 
Partnership  engage  in  foreign  exchange 
spot  and  forward  transactions,  purchase 
and  sell  OTC  options  on  foreign 
currencies,  and  purchase  and  sell 
exchange  traded  currency  futures  for  its 
own  account  and  hedge  positions  taken 
in  connection  with  such  transactions.  In 
most  OTC  transactions,  Mitsubishi  will 
enter  into  the  transaction  with  the 
counterparty  and  into  a  matching 
transaction  with  the  Partnership.  This 
arrangement  is  intended  to  enable  the 
Partnership  to  have  access  to  the 
interbank  foreign  currency  markets,  and 
in  the  case  of  transactions  with  non- 
banks,  to  obtain  some  of  the  benefits  of 
the  favorable  pricing  Mitsubishi  can 
achieve.  The  Board  has  previously 
approved  engaging  in  foreign  exchange 
spot,  forward,  options,  futures,  and 
options  on  futures  transactions  for  a 
company's  own  account  for  hedging  and 
other  than  hedging  purposes.  See,  e.g., 
The  Sanwa  Bank,  Limited.  77  Federal 
Reserve  Bulletin  64  (1991);  The  Bank  of 
Tokyo.  Limited,  76  Federal  Reserve 
Bulletin  860  (1990).  Mitsubishi  proposes 
that  the  Partnership  not  observe  the 
volume  and  revenue  limitations  relied 
upon  by  the  Board  in  approving  these 
applications  because,  according  to 
Mitsubishi,  the  foreign  exchange 
activities  approved  in  those  orders  were 
incidental  to  securities  activities.  In 
contrast,  Mitsubishi  notes,  the  Board 
imposed  no  such  limitations  in  SBC  I 
and  Societe  Generale,  76  Federal 
Reserve  Bulletin  776  (1990). 

Mitsubishi  also  proposes  that 
Partnership  act  as  a  registered  options 
trader  on  the  Philadephia  Stock 


Exchange  ("PHLX")  in  the  following 
exchange  traded  options:  Options  on 
Australian  Dollars;  Options  on  British 
Pounds;  Options  on  Canadian  Dollars; 
Options  on  Deutsche  Marks;  Options  on 
Japanese  Yen;  Options  on  Swiss  Francs; 
Options  on  French  Francs;  Options  on 
European  Currency  Units;  Options  on 
Deutsche  Mark/Japanese  Yen;  Options 
on  British  Pounds/Japanese  Yen; 
Options  on  British  Pounds/Deutsche 
Mark.  The  Board  has  previously 
approved  acting  as  a  Registered  Options 
Trader  on  the  PHLX  with  respect  to 
certain  instruments.  See,  e.g..  SBC  I: 
Societe  Generale,  76  Federal  Reserve 
Bulletin  776  (1990).  Mitsubishi  maintains 
that  the  Partnership  will  conduct  its 
foreign  exchange  activities  subject  to 
the  conditions  rehed  upon  by  the  Board 
in  approving  these  applications. 

Mitsubishi  contends  that  the  activities 
of  executing  and  clearing,  trading  in. 
and  advising  with  respect  to  most  of  the 
proposed  instruments  have  been 
approved  by  regulation  (12  CFR 
225.25(b)(16)  and  225.142)  and  the 
following  Board  orders:  Dai-Ichi  Kangyo 
Bank,  Ltd.,  77  Federal  Reserve  Bulletin 
670  (1991);  The  Sanwa  Bank,  Ltd.,  77 
Federal  Reserve  Bulletin  24  (1991);  SBC 
I;  The  Hongkong  and  Shanghai  Banking 
Corporation,  76  Federal  Reserve  Bulletin 
770  (1990);  Chemical  Banking 
Corporation.  76  Federal  Reserve  Bulletin 
660  (1990);  The  Long-Term  Credit  Bank 
of  Japan,  Limited,  76  Federal  Reserve 
Bulletin  554  (1990). 

Mitsubishi  proposes  to  execute  and 
clear,  trade  in.  and  provide  advice  with 
respect  to  certain  instruments  that  the 
Board  has  not  previously  approved. 
These  instruments  are  the  following: 
LIBOR  Futures  (Chicago  Mercantile 
Exchange  ("CME"));  Options  on  LIBOR 
Futures  (CME);  Options  on  5  Year  U.S. 
T-Notes  (Chicago  Board  Options 
Exchange  ("CBOE "));  Options  on  U.S.  T- 
Bonds  (CBOE);  Options  on  U.S.  10  Year 
T-Notes  (CBOE);  Forward  Rate 
Agreements  on  Interest  Rates  of  Major 
Currencies;  Options  on  Forward  Rate 
Agreements  on  Interest  Rates  of  Major 
Currencies;  Swap  Futures  (Chicago 
Board  of  Trade  ("CBOT'));  Options  on 
Swap  Futures  (CBOT):  Options  on 
Deutsche  Mark/Japanese  Yen  (PHLX); 
Options  on  British  Pounds/Japanese  Yen 
(PHLX);  Options  on  British  Pounds/ 
Deutsche  Mark  (PHLX). 

Mitsubishi  contends  that  the  proposed 
activities  will  benefit  the  public.  It 
believes  that  they  will  promote 
competition  and  provide  added 
convenience  to  customers  and  gains  in 
efficiency.  Moreover.  Mitsubishi 
believes  that  the  proposed  activities  will 


not  result  in  any  unsound  banking 
practices. 

In  publishing  this  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  the  issues  raised  by  the 
proposal  under  the  BHC  Act  or  the 
Glass-Steagall  Act.  Notice  of  the 
proposal  is  published  solely  in  order  to 
seek  the  views  of  interested  persons  on 
the  issues  presented  by  the  applications 
and  does  not  represent  a  determination 
by  the  Board  that  the  proposal  meets  or 
is  likely  to  meet  the  standards  of  the 
BHC  Act  or  the  Glass-Steagall  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551,  not  later  than  October  15. 
1991.  Any  request  for  a  hearing  on  this 
apphcation  must  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1991. 

Jennifer  J.  Johnsoo, 

Associate  Secretary  of  the  Board. 

(PR  Ooc.  91-22152  Filed  9-13-«l:  0:45  am] 
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DEPARTMEtIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Partial  Suspension  Ufted;  Laboratory 
Again  Meets  Minimum  Standards  To 
Engage  in  Confirmatory  Drug  Testing 
for  Amphetamines 

agency:  National  Institute  on  Drug 
Abuse.  HHS. 
ACnON:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  routinely  publishes 
in  the  Federal  Register  a  list  of 
standards  of  subpart  C  of  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  (53  FR  11966)  dated 
April  11, 1988.  The  following 
laboratory's  certification  to  engage  in 
urine  drug  testing  for  Federal  Agencies 
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was  partially  suspended  on  December  3, 
1990  (53  FR  50589,  December  7. 1990) 
and  was  fully  reinstated  effective 
September  11. 1991:  Roche  Biomedical 
Laboratories,  6370  Wikox  Road.  Dublin, 
OH  43017.  614-689-1061. 

pon  FUfrrHER  infoHmation  contact: 

Mona  W.  Brown,  fress  Officer,  National 
Institute  on  Drug  Abuse,  room  lO-A-46. 
5600  Fishers  Lane^  Rockville.  Maryland 
20657;  Telephone:  !301-443-«245. 
Cbaties  R.  Schuster. 

Director.  Notional  lO/Uitute  on  Drug  Abuse. 
(FR  Doc.  91-22331  Fled  9-13-91;  8:45  mn] 
■LLMW  OOe^41M-10-a 


Food  artd  Drug  AdmMstratton 
[Docket  No.  rtP-OslBei 

WtiHe  CtMicotote  Deviating  From 
identity  Standan^  Temporary  Permit 
for  Maricet  Tasting 

agency:  Food  and  Drug  Administration, 
HHS.  ' 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FpA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Hershey  Food  Qorp.  to  market  test  a 
product  designateil  as  "white  chocolate" 
that  deviates  from  the  U.S.  standards  of 
identity  for  chocolate  products,  e.g., 
chocolate  liquor  (^  CFR  163.111],  sweet 
chocolate  (21  CFR!  163.123).  milk 
chocolate  (21  CFRJ  163.130],  buttermilk 
chocolate  (21  CFRl  163.135),  skim  milk 
chocolate  (21  CFR  163.140),  or  mixed 
dairy  product  chocolates  (21  CFR 
163.145).  The  purpose  of  the  temporary 
permit  is  to  allow  |the  applicant  to 
measure  consumet  acceptance  of  the 
product,  identify  mass  production 
problems,  and  ass  ess  commercial 
feasibility. 

DATES:  This  perm:  t  is  elective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  December  id  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  E.  Bola4d,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414). 
Food  and  Drug  Auninistration,  200  C  St. 
SW..  Washington]  DC  20204,  202-485- 
0117. 


JMI 


SUPPLEMENTARY 

accordance  with 
concerning 
facilitate  market 
deviating  from  thi  i 
standards  of 
section  401  of  the 
and  Cosmetic  Ad 
giving  notice  that 
has  been  issued  ti) 


iNfohmation:  In 

;  1  CFR  130.17 
tempo  rary  permits  to 
I  esting  of  foods 
requirements  of  the 
identity  promulgated  under 
Fetkral  Food,  Drug. 
(21  U.S.C.  341).  FDA  is 
a  temporary  permit 
Hershey  Foods  Corp., 


P.O.  Box  814.  Hershey.  PA  17033.  The 
permit  covers  hmited  interstate 
mariceting  tests  of  a  product  designated 
as  "white  chocolate"  that  deviates  from 
the  standards  of  identity  for  certain 
chocolate  products,  e.g..  chocolate  bquor 
(21  CFR  163.111).  sweet  chocolate  (21 
CFR  163.123).  milk  chocolate  (21  CFR 
163.130).  buttermilk  chocolate  (21  CFR 
163.135).  skim  milk  chocolate  (21  CFR 
163.140).  or  mixed  dairy  product 
chocolates  (21  CFR  163.145). 

White  chocolate,  according  to  a 
suggested  compositional  statement 
submitted  to  the  agency  by  the  fum.  is 
the  solid  or  semi-plastic  food  prepared 
by  intimately  mixing  and  grinding  cocoa 
butter  with  one  or  more  nutritive 
carbohydrate  sweeteners  and  one  or 
more  dairy  ingredients.  It  contains  no 
coloring  material,  but  contains  not  less 
20  percent  of  cocoa  butter,  not  less  than 
14  percent  of  total  milk  solids,  not  less 
than  3.5  percent  of  milkfat  and  not  more 
than  55  percent  of  nutritive 
carbohydrate  sweetener.  It  may  also 
contain  emulsifying  agents,  spices, 
natural  and  artificial  flavorings  and 
other  seasonings,  and  antioxidants 
approved  for  food  use.  Tlie  purpose  of 
this  variation  is  to  allow  distribution  of 
"white  chocolate,"  as  defined  above, 
thereby  making  white  chocolate  and 
white  chocolate  containing  products 
more  readily  available  to  consumers  in 
the  United  States. 

Under  this  temporary  permit,  the 
white  chocolate  product  will  be  tested 
marketed  in  two  forms,  one  as  a 
combination  of  white  chocolate  and 
milk  chocolate,  and  the  other  as  a 
combination  of  white  chocolate,  milk 
chocolate  and  almonds.  The  test 
products  will  bear  the  fanciful  names 
"Hershey's  Hugs.  Mini  Hershey's  Kisses 
Hugged  by  White  Chocolate"  and 
"Hershey's  Hugs,  Mini  Hershey's  Kisses 
Hugged  by  White  Chocolate,  with 
Almonds,"  The  test  product  differs  from 
standardized  chocolate  products  in  that: 
(1)  It  is  prepared  without  the  nonfat 
components  of  the  ground  cacao  nibs, 
but  contains  the  fat  (cocoa  butter) 
expressed  from  the  ground  cacao  nibs; 
and  (2)  antioxidants  approved  for  food 
use  are  added. 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "white 
chocolate."  "The  information  panel  of  the 
label  will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9. 

The  permit  provides  for  the  temporary 
marketing  of  23,608  kilograms  (52.000 
poimds)  of  the  test  product  in  227-gram 
(g)  (8-ounce),  and  388-g  (13-ounce) 
packages,  llie  product  will  be 
manufactured  at  Whetstone  Candy  Co.. 
Inc^  Two  Coke  Rd.,  St.  Augustine,  FL 


32086,  and  will  be  distributed  in  Cedar 
Rapids.  lA  and  Marion,  IN. 

Each  of  the  ingredients  used  in  the 
food  must  be  declared  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
not  later  than  December  16, 1991. 

Dated:  September  6. 1991. 
Frad  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  91-22145  Filed  9-13-91;  8:45  am| 
Biujaa  cooE  4Me-ot-« 


Healtii  Resourcas  and  Sarvicas 
Administration 

Final  Funding  Priority  for  GranU  for 
Preventive  Medicina  Residency 

Training  Programs 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  priority  for  Grants  for 
Preventive  Medicine  Residency  Training 
Programs  authorized  under  the  authority 
of  section  788(c),  title  VII  of  the  Public 
Health  Service  (PHS)  Act.  as  amended 
by  the  Health  Professions 
Reauthorization  Act  of  1988.  title  VI  of 
Public  Law  100-607.  This  authority  will 
expire  on  September  30. 1991.  This 
program  announcement  is  subject  to 
reauthorization  of  this  legislative 
authority  and  to  the  appropriation  of 
funds. 

The  Administration's  budget  request 
for  FY  1992  does  not  include  funding  for 
this  program.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  788(c)  authorizes  the  award  of 
grants  to  accredited  schools  of  medicine, 
osteopathic  medicine  and  public  health 
to  meet  the  costs  of  projects  to: 

(1)  Plan  and  develop  new  residency 
training  programs  and  to  maintain  or 
improve  existing  residency  training 
programs  in  preventive  medicine;  and 

(2)  Provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
programs. 

To  receive  support,  applicants  must 
meet  the  requirements  of  42  CFR  part  57, 
subpart  EE. 
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The  period  of  Federal  support  s&ouldi 
not  exceed  3  years. 

National  H««Mi  Objec^av  for  the  ¥ear 
2000 

Ths  Public  Health  Service  (PHS]  i» 
conunitted  to  achieving  the  health 
promotion  and'  disease  prevoiftaB 
objectives  of  Healthy  People  2060)  a 
PHS  led  national  activity  for  setting 
priority  areas.  The  Preventive  Medicine 
Residency  Training  program,  is  related  ta 
the  priority  area  of  Clinical  Ppeventive 
Services.  Potential  applicants,  may 
obtain  a  copy  of  Healthy  People  2000t 
(Full  Report;  Stock  No.  017-001-00474-8} 
or  Healthy  People  2000  (Summary 
RepOEt;  Stock  No.  017-0Q1-00473-4)! 
through  the  Superintendent  of 
Documents,  Government  Ptinting  Office, 
Washington,  DC  20402-0825  (Teiephone^ 
(202)  783^3238r: 

EducalMD  and  Service  Linkage. 

As  part  of  its  long-renge  planning, 
HRSA  will  be  targeting  its  efiiorts  to 
strengthening  linkages,  between  U.S.. 
Public  Health  Service  supported  training 
programs  and  programs  wdiickpiovida 
comprehensive  primary  care  services  to 
the  undeiserved 

Review  Criteria 

The  review  of  applieatiena.  will  take 
into  consideration'  the  fbllowing  criteria; 

1.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  7B8(c):of  the 
PHS  Act: 

2.  The  extent  of  responsiveness  to  the 
project  requirements; 

3.  The  administrative  and' 
management  capability  of  the  api^icaflt 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner 

4.  The  degree  to  which  the  proposed 
training  program  emphasizes  health 
promotion  and  disease  preventiens 

5.  The  degree  to  which  the  applicant 
demonstrates  institutionaf  conunitment 
to  the  proposed  program,"  and 

6.  The  history  of  the  program 
including  the- number  of  residents  who 
successfully  completed  the  program. 

In  addition,  the  following  mechanism 
may  be  applied  in  determining  the 
funding  of  approved  applications: 
Fimding  priorities — favorable 
adjustment  of  aggregate- reviiew  scorea 
when  applications  meet  specified 
objective,  criteria^ 

Established  Funding  Prioriliea 

fti-eixlarto  emphanxe  the  imtiatuva  a£ 
health  promotion/disease  pravention; 
and  to  encourage  improvement  o£  the 
quality  afntaidency  training 
experiences,  the  following  fundings 
priorities  are  established 


In  the  nmding  of  approved 
applications,  a.  funding  priority  wittbc 
given  to  projects  which  will: 

1.  Conduct  residency  training  in  areas 
of  general  preventive  medicine  or  public 
health. 

2.  Enroll  at  least  four  residents  in  the 
academic  year  and  at  least  four 
residents  in  the  field  yeer  with  evidence 
provided  that  the  projected  number  can 
be  realized  fitjm  a  cuirent  orprojected 
applicant  pool. 

These  fVmding  priorities  were" 
estabHstted  in  FY198§,  af^r  pubHc 
comment  and  are  being  extended  in  FY 
1992. 

Final  Funding  Priority 

An  additional  fading  priority  was 
proposed  and  published  in  the  Federaf 
Re^ster  on  June  26, 1991  (S6  FR  292S7) 
for  piihlir  r.nmmftnt.  No  comments  were 
received  during  the  30-day  comment 
period.  Therefore,  ae  proposed  tfie 
funding  priority  wiH  be  retained  as 
follows: 

A  binding  priauty  Kvill  be  given  to: 
Applicants  that  propose  to  provide 
educational,  experiences  to  demonstrate 
to  residents  the  praviaion  of  primary 
care/pteventive^  services>  for 
underserved  populations.  These 
experiences  must  include  substantial 
training  in  a  local  health  department. 
PHS  Act  section  3^  Migrant  Health 
Center,  PHS  Act  section  330  Community 
Health  Center  and/or  State-designated 
clinic /center  serving  an  underserved 
population.  Section  329  authorizes 
support  for  migrant  heallh  facilities 
nationwide  and  comprises  a  network  of> 
health,  care  services  for  migrant  and 
seasonal  farm  workers^  Section  330 
authorizes  support  for  community  health 
care  sendees  to  medically  underserved 
populations. 

If  additional  progranunadd 
information  is  needed  please  contact: 
Mr.  Donald  Buysse.  Primary  Care 
Medical  Education  Branch.  Division  of 
Medicine,  Bureau  of  Health  Professions,. 
Health  Resources  and  Servicea 
Administration.  Packlawn  Building, 
room  4C-04,  5600  Fishers  Lane, 
Rockville,  Maryfand  20857,.  Telephone: 
(301)  443-1487. 

This  program  is  listed  at  98:117  in  thv 
Cata/og  of  PedaraJ  Domestic  AsBistanct.  U-i*- 
not  subject  to  tha  provisions  of  E)tecutiv« 
Order  12372,  Intergovemmaotal  RevieMLof 
Federal  Programs  (as  implemented  through  45 

CFRpamooj; 

Dated:  September  KLISBL 
Robert  G.  Hannoa 
Administrator: 
[FR.Doc  gi-22221  Eilad  a-4»-«l;  8i«<am|; 

MUJfM.O0ei  «1«>-1»« 


National  InalNuCM  of  H«aW» 

National  Insffiuta  of  AHargy  ami 
Inf  actlous  Otaaasaar  Maadnga 

Pursuant  to  Public  Law  82-463.  notice 
is  hereby  given  at  the  meeting  of  the 
National  Advisory  Alltogy  and 
Infectious  Diseases  Council.  National 
Institute  of  Allergy  and  Infectioua 
Diseases,  and  its  subcommittees  on 
September  26-27, 1991  at  the  National 
Institutes  of  Fealth.  Building  SlC 
Defhesdb,  Mar>!and  20892. 

The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  September  28^  in 
Conference  Room  6  from  approximately 
1:30  p.m.  until  4  p.m.  for  opening 
remarks  of  the  Institute  Director; 
discussion  of  procedural  matters. 
Council  business,  and  a  report  firom  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  will  include  a 
presentation  on  International  Tropical 
Disease  Centers;  a  report  on  the 
Division  of  Intramural  Research;  and 
remarks  by  the  Director,  NDt  On 
September  27  tha  meetings  of  the 
NAAIDC  Acquired  Inununodeficiency 
Syndrome  Subcommittee,  NAAIDC 
^liargy  and  Immunolbgy  Sebcoraimttee 
and  NAAIDC  Microbioibgy  aid 
Infectious  Diseases  Subcommittee  will 
be  open  to  the  public  from  8  a.m.  until 
adjoumment.  AD  three  subcommittees 
will  meet  at  the  National  Institutes  of 
Health,  Building  3lC  in  Conference 
Rooms  6,  7  and  8  respectively; 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
55Zb(c)I6),  titles.  C:S.C  and  section 
10(d]  ofTublic  Law  92-463.  the  meeting 
of  the  NAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee.  NAAIDC  Allergy  and 
Immuaology.  SubcoBunittee  and  the 
NAAIDC  Microhiabgy  and  Infectious 
Diseases  Subcommittee  will  be  closed  to. 
the  pubhc  for  approximately  three  hours 
for  review,  evaluation,  and  discussion  of 
individual  giant  application*.  It-ia 
anticipated  that  this  will  occur  from.&SO' 
a.m.  until  approximately  1:30  p.m.  on 
September  26,  in  conference  rooms  6i  7 
and  8  respectively.  The  meeting  of  the 
full  Council  will  be  closed  team 
approximately  4  p.m.  until  recess  on 
September  26for  the  review,  discussion., 
and  evaluation  of  individual  grant 
applicationa.  These  applicationa  and  the 
discussions  could  reveal  confidential-, 
trade  secrets  orcammerciatpEapeity 
such  as  patenilBblc  material,  and 
personal  infoanatian  concerning 
individoala  associated  with  the 
applications..  disoloBure  of  which  would 
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constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Ranaall,  Office  ol 
Research  Reporting]  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 
room  7A32,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892. 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  met  ting  and  a  roster  of 
the  committee  mem  )ers  upon  request. 

Dr.  John  J.  McGoi  /an.  Director, 
Division  of  Extrami  ral  Activities. 
NIAID,  NIH.  WestWood  Building,  room 
703.  telephone  (301-496-7291).  will 
provide  substantivej  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855  Wimunology.  Allergic 
and  Immunologic  Disebses  Research.  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health). 

Dated:  Angust  29, 1(91. 
laanne  N.  Ketley. 

Acting  Committee  Ma,  lagement  Officer,  NIH. 
[FR  Doc.  91-22206  File  i  9-13-91:  8:45  am] 

■LUNQ  CODE  4140-01-11 


IMI 


National  Institute  of  Allergy  and 
Infectious  Diseased;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Allergy.  Immunology,  and 
Transplantation  Research  Committee, 
and  its  subcommittees  on  October  28, 
1991,  at  the  Holidays  Inn  Chevy  Chase. 
5520  Wisconsin  Avdnue,  Chevy  Chase. 
Maryland  20815. 

The  meeting  will  )e  open  to  the  public 
from  8:30  a.m.  to  10  a.m.  on  October  28, 
to  discuss  administsative  details  relating 
to  committee  businass  and  for  program 
review.  Attendancelby  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b{c](4)  and  552b(c)(6).  title 
5.  U.S.C.  and  sectiot  10(d)  of  Public  Law 
92-463,  the  meeting  jwill  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  indiviqual  grant 
appUcations  and  cohtact  proposals  from 
10  a.m.  on  October  28  until  adjournment. 
These  applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  fiaterial  and 
personal  informatioti  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  [would  constitute  a 
clearly  unwarrantea  invasion  of 
personal  privacy.    J 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  {institute  of  Allergy 
and  Infectious  Diseases.  Building  31, 
room  7A32,  Nations   Institutes  of 


Health.  Bethesda.  Maryland  20892. 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Mark  L.  Rohrbaugh,  Scientific 
Review  Administrator,  Allergy. 
Immunology  and  Transplantation 
Research  Committee,  NIAID,  NIH. 
Westwood  Building,  Room  3A06, 
Bethesda,  Maryland  20892,  telephone 
(301-496-8425).  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health.) 

Dated:  August  29, 1991. 
Jeanne  N.  Ketley. 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  91-22207  Filed  9-13-«l;  8:45  am] 
BtUMQ  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  meetings  of 
Subcommittees  B,  C.  and  D  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Grants  Review 
Committee.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK). 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
at  the  beginning  of  the  first  session  of 
the  first  day  of  the  meetings.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  rooms 
will  be  posted  in  the  hotel  lobby. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winnie  Martinez.  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health, 
Building  31,  room  gAl9,  Bethesda, 
Maryland  20892,  301-496-6917,  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 


Scientific  Review  Administrators 
indicated. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Grants  Review  Committee,  Subcommittee  B. 

Scientific  Review  Administrator  Francisco 
O.  Calvo.  Westwood  Building,  room  419. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  Phone:  301-496-7697. 

Dates  of  Meeting:  October  17-ia  1991. 

Place  of  Meeting:  Marriott  Residence  Inn 
Hotel,  7335  Wisconsin  Avenue,  Bethesda. 
Mar>'land  20814. 

Open:  October  17. 7  p.m.-8  p.m. 

Closed:  October  17, 8  p.m.-recess,  October 
18,  8  a.m.-adjoumment. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Grants  Review  Committee.  Subcommittee  C 

Scientific  Review  Administrator  Daniel 
Matsumoto.  Westwood  Building,  room  404B, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  Phone:  301-496-8830. 

Dates  of  Meeting:  November  7-8, 1991. 

Place  of  Meeting:  Holiday  Inn  Crowne 
Plaza,  1750  Roclcville  Pilie.  Rockville. 
Maryland  20852. 

Open:  November  7, 8  p.m.-8:30  p.m. 

Closed:  November  8, 8  a.m.-adjoumment 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases.  Special 
Grants  Review  Committee.  Subcommittee  D. 

Scientific  Review  Administrator:  Ann  A 
Hagan,  Westwood  Building,  room  417A, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  Phone:  301-496-7841. 

Date  of  Meeting:  October  18, 1991. 

Place  of  Meeting:  Holiday  Inn  Crowne 
Plaza.  1750  Rockville  Pike,  Rockville. 
Maryland  20852. 

Open:  October  18.  8  a.m.-8:30  a.m. 

Closed:  October  18,  8:30  a.m.-adjoumment. 

Dated:  August  29. 1991. 
Jeanne  N.  Ketley, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  91-22208  Filed  9-13-91;  8:45  am] 
BtLUNQ  COOC  4140-01-11 


National  Llt>rary  of  Medicine;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee,  National  Library  of 
Medicine,  on  October  17-18, 1991, 
convening  at  9  a.m.  on  October  17  and  at 
8:30  a.m.  on  October  18  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  Building  38.  8600  Rockville 
Pike.  Bethesda.  Maryland. 

The  meeting  on  October  17  will  be 
open  to  the  public  from  9  a.m.  to  10:30 
a.m.  for  the  discussion  of  administrative 
reports  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(g)(B).  title  5. 
U.S.C.  Public  Law  92-463,  the  meeting 
will  be  closed  on  October  17  from  10:30 
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a.m.  to  approRimateiy  5  p.nr.  and  on 
October  18  from  8:30  a.m.  to 
adjonmmeitt  for  the  review  amf 
discussion  of  indrvidua)  jom^iais  ar 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  witfr 
these  publication*  could  hindsrfeirasii' 
open  discussion  and  evaluation  of 
individual  joumala  by  the  Committee 
members. 

Mrs.  Leis  Ann  Cofaiannf,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations,  National  Library  of 
Medicine,  8600  Rockville  Pike.  Bethesda, 
Maryland  20894,  telephone' number.  301- 
496-6921,  will  provide  a  summBry  of  the 
meeting,  rosters  of  the  committee 
members,  and  other  information 
pertaining  to  the  meeting; 

Dated:  Augast  29,  ISn. 
)ewiii8  N'.  Kfltleyi 

Acting  Committee  Management  Officer,  NIK 
[FR  Doe.  91-2220*  Filed  9-13-91;  8:45-anii 

■NXma  CODE  «t4»-01-«l 


Natk>flal<Ubracy  of  Ktodiciiw;  llMtins, 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Regents  of  the  National  Library 
of  Medicine  on  October  23-24, 199T,  in 
the  Board  Room  of  the  National  Library 
of  Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland.  The  Extramural 
F^rograms  Subcommittee  will  meet  en 
October  22  in  the  5th-Floor  Conference 
Room,  Building  38A,  2  to  approximately 
3:30  p.m.,  and  will  be  closed  to  the 
public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  tn  approximately 
4:45  p.m.  on  October  23  and  from  9  to 
adjournment  on  October  24  for 
adhiinistrative  reports  and'pro9>am 
discussions.  Attendance  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4),  552b(c)(8), 
title  5.  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
October  22  will  be  closed  to  the  public, 
and  the  regular  Board  meeting  on 
October  23  will  be  closed  from 
approximately  4:45-p.m.  to  ad)oumnient 
for  the  review,  discussion,  and 
evaluation  of  individual  granf 
applications.  These  applications  and  the 
discussiian  cirald  reveal  conf!rfentiar 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information,  concerning, 
individuals  associated  with  the 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  OfRce 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8608  Rockville  Pike,  Belliesda, 
Maryland  20894,  Telephone  Number 
301-496-6308,  will  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Progrenr  No.  83.879— Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dat8d:.Augu8t  29. 1961. 
feaaiM  M.  Kedey. 

Acting  Coaimitt^Ktbnagement  Office,  PflH. 
[FR  Doc.  9T-22210  Filed  9-13-S1-.  8:45  amj' 
MLum  COOC:414IMn-« 


DEPARTMENT  OF  THE  INTERIOR 
Offlc*  of  ttw  Secretary- 
National  Strategic  Materialcand 
Minerals  Program  Advisory 
CwHiuttlMt  MeeBng 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  the  National  Strategic 
Materials  and  Minerals  Program 
Advisoiy  Committee  (NSMiviPAC)  will 
meet  Friday,  Septemb«  27. 1991.  The: 
meeting  will  convene  at  4  p.m.  in  the 
conference  room  at  the  Bureau  of  Mines, 
Salt  Lake  City  Research  Center.  729 
Arapeen  Drive,  Salt  Lake  City^  Utah 
84108.  This  meeting  will  be  open  to  the 
public.  To  facilitate  admission  to  the 
Research  Center,  it  is  requested  that 
public  attendees  call  (202)  634^1282  by 
September  24, 199L 

FOR  FURTHER  INRMUIATION  CONTACT: 

Cletus  R.  Uhlenhopp,  Executive  Director 
or  Holly  K.  Volatile,  Executive 
Secretary,  Bureau  of  Mines — MSlOlO; 
2401  E.  Street,  NW.,  Washington,  DC 
20241,  (202)  634-1282. 

Dated:  September  9, 1991. 
Cletus  R.  Uhlentwpp^ 
Executive  Director. 

[FR  Doc.  91-22115  Filed  9-t3~Sl;  8:48  am] 
BnjJN»  CODE  4t10-<S^ 


Bureau  ot  Land  Management 

[MT-070  OS  4aaa  tai 

Motor  Vebiele  Use  Restrtetiona^  Garnet 
Resource  Ams,  Butte  0<stf4ct.,M7 


AQEMCY:  Bureau  of  Land  Management, 
Interior. 


AcnOH:  Designation  of  restrictions  en 
motor  vehicle  travel  on  certain  lands  in 
the  Garnet  Resource  Area. 

SUMMARVrThe  use  of  motor  vehicles  on 
public  lands  in  the  Garnet  Resource 
Area  is  hereby  restricted  in  accordance 
with  the  authority  and  requirements  of 
Executive  Orders  11S44  and  11989,  and 
regulations  contained  in  43  CFR  part 
63401  The  fbllowing  described  lands 
under  the  administration  of  the  Bureau 
of  Land  Management  are  designated  as 
open,  limited,  or  closed  to  motorized 
vehicle  use  pursuant  to  the  provisions  of 
43  CFR  8342.1. 

Affected  by  the  designation  ace  3,160 
acres,  which  includes  public  lands  in  the 
Garnet  Resource  Area.  The  lands  are 
managed  under  the  Giaroet  Resource 
Management  Plan  appsoved  January  19, 
1986,  the  Implementation  Plan,  and 
Environmental  Assessment  for  ORV 
Designations,  MT074-06-05,  fuJy  1988. 
Travel  Plan  Map,  the  ORV  Plan 
Amendment  (2-91)  and  Environmental 
Assessment  (7^-91).  They  are  located  in 
Missoula,  Granite,  and  Powell  counties. 

These  designations  are  revisions  to 
Federal  Register  notices  dated  Tuesday, 
September  23, 1986,  Vol.  51,  No.  184  pp. 
338W  and  338T4. 

These  revisions  are  necessary  to  more 
efficiently  manage  vehicle  use  on  public 
lands,  to  implement  decisions  in  the 
Garnet  Resource  Management  Plan  and 
to  coordinate  vehicle  travel 
management  with  adjoining 
intermingled  private  and  public  lands. 
Comments  received  during  public  open 
houses,  written  responses  as  part  of  the 
Garnet  Resource  Management  Flan 
process,  and  public  involvement  during 
the  Environmental  Assessment  process 
influenced  these  designations.  This 
designation  order  supersedes  all  other 
off-road  vehicle  travel  designations  for 
the  areas  identified  below.  These 
designations  are  published  as  fineii 
e^ctive  immediately,  and  will  remain 
in  effect  until  rescinded  or  modified  by 
the  authorized  officer.  Under  43  Cf'K 
4.21,  an  appeal  may  be  filed  with  the 
Interior  Board  of  Land  Appeals  within 
30  days  of  publication  in  the  Federal 
RegTster. 

Specific  areas  modified  by  this  notice 
include  the  following: 

A.  Indian  Creek  Road  Management 
Area.  This  area  includes  all  public  lands 
in  the  Indian  Creek  drainage  (T.  12  N.,  R. 
10  W.,  Sections  25,  26.  27,  33.  34,  and  35)^ 
bounded  on  the  west  and  south  by  the 
Hoodoo  Mountain  Firs  Road  on  the 
south  and  east  by  the  Indian  Creek  jeep 
traiL.  the:  south  and  east  boundaries  of 
sections  25  and  35.  and  on  the  north  by 
Bureau  of  Land  Management  property 
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public  lands  in  the 
[T.  13  N..  R.  14  W.. 


December  1 

and  Jump  Over 
nnect  the  Garnet 
et  Ghost  Town 
unty  Road  [T.  12 
and  T.  13  N..  R.  14 
entennial  Road 


line  (north  section  lin  e,  section  25  and 
26).  This  area  is  clos^  yearlong  to  all 
unauthorized  motoriaed  vehicle  use 
except  snowmobiles,  which  are 
permitted  in  the  area  December  1 
through  April  30. 

B.  Deer  Creek  Wal^  In  Hunting  Area. 
This  area  includes  al 
Deer  Creek  drainage 
sections  28  and  29)  di  iwn  stream  from 
the  road  gate  on  the  ^eer  Creek  Road. 
This  area  is  closed  yearlong  to  all 
unauthorized  motoriaed  vehicle  use 
except  snowmobiles  which  are 
permitted  in  the  area 
through  April  30. 

C.  Centennial  Roa> 
Roads.  These  roads 
Range  Road  with  Ga 
and  the  Bear  Gulch 
N.,  R.  14  W..  section 
W.,  section  35).  The 
and  Jump  Over  Road*  are  closed  to  all 
motorized  vehicle  ust  except 
snowmobiles  January  1  through  April  30. 
FOR  FURTHER  INFORMJKTION  CONTACT 
Detailed  maps  showifig  the  location  of 
the  above  described  designations  are 
available  from  the  offices  listed  below. 
For  further  informatidn  about  these 
designations,  contact]  either  of  the 
following  Bureau  of  Land  Management 
offices: 

District  Manager,  E  utte  District  Office. 
P.O.  Box  3388.  Butte,  ^^ontana  59702. 
(406)  494-5059. 

Area  Manager,  Gafnet  Resource  Area. 
3255  Fort  Missoula  Road,  Missoula, 
Montana  59801.  (406)  329-3914. 

Dated:  September  6, 1 991 
James  R.  Owinga. 

District  Manager. 

[FR  Doc.  91-22163  Filed 

BlUJNa  COOe  4310-ON-M 


9-13-91;  6:45  am] 


[NV-010-91-4410-10] 

Elko  District  Advise^  Council  Meeting 

Notice  is  hereby  gi  ten  that  the  District 


the  Elko  District, 
October  9, 1991.  in 


IMI 


Advisory  Council  for 

Nevada,  will  meet  or 

accordance  with  43  C  FR  1784.6-4.  The 

meeting  will  begin  al  8  a.m.  and 

continue  into  the  afte  moon.  It  will  be 

held  in  the  District  Conference  Room  at 

3900  E.Idaho.  inElkc. 

The  major  agenda  tem  is  to  discuss 
and  prepare  the  drafl  of  the  Marys  River 
Master  Plan. 

The  meeting  is  opeh  to  the  public,  and 
members  of  the  publ^  may  make 
statements  before  th((  Council  from  8:30- 
9  a.m.  Persons  wishing  to  make  a 
statement  to  the  Cou  icil  should  contact 
Lauren  Mermejo  at  t|e  District  Office  at 
(702)  753-0200  no  lat*r  than  October  4th. 


Dated:  September  6. 1991. 
Nancy  Phelpa, 
Acting  District  Manager. 
(PR  Doc  91-22117  Filed  9-13-91:  8:45  am] 

■HJJNQ  COOC  4310-HC-M 


(NV-040-91-4130-02) 

Ely  District  Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Ely  District  Advisory  Council 

Meeting. 

summary:  Notice  is  hereby  given  that 
the  District  Advisory  Council  for  the  Ely 
District.  Nevada,  will  meet  on  October 
16. 1991.  The  meeting  will  be  held  in  the 
District  Conference  Room.  702  North 
Industrial  Way.  Ely,  Nevada,  beginning 
at  7  a.m. 
The  agenda  is  as  follows: 

1.  Introductions. 

2.  General  Business. 

3.  Public  Comments. 

4.  Briefing  on  Tour. 

5.  Tour  of  Recreation  Areas. 

The  meeting  is  open  to  the  public,  and 
members  of  the  public  may  make 
statements  before  the  Council.  Persons 
wishing  to  make  a  statement  to  the 
Council  should  contact  Chris  Mayer  at 
the  Ely  District  Office  at  (702)  289-4865 
no  later  than  October  14, 1991.  The  tour 
of  the  recreation  areas  is  also  open  to 
the  public;  however,  members  of  the 
public  must  provide  their  own 
transportation  and  lunch. 
ADDRESSES:  Comments  and  suggestions 
should  be  sent  to:  Bureau  of  Land 
Management,  HC33,  Box  150,  Ely. 
Nevada  89301-9408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Mayer,  (702)  289-4865. 

Dated:  August  29, 1991. 
Timothy  Reuwsaat. 
Acting  District  Manager. 
(FR  Doc.  91-22165  Filed  9-13-91;  8:45  am) 
■tUJNO  COOC  4310-MC-M 


[MT-070-01-4212-13:  M80295] 

AQENCy:  Bureau  of  Land  Management, 
Butte  District  Office.  Interior. 
ACTION:  Designation  of  public  lands  in 
Beaverhead  County,  Montana,  for 
transfer  out  of  Federal  ownership  in 
exchange  for  lands  owned  by  Evan 
Huntsman. 

summary:  BLM  proposes  to  exchange 
public  land  with  Evan  Huntsman  in 
order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation,  to  acquire  public  values 


including  access  and  to  acquire  wildlife 
and  riparian  habitat. 

The  following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976.  43  U.S.C.  1716. 

Principal  Meridian.  Montana 

T 14  S.  R  6  W 

Section  7:  Lot  3,4.  EV4SWy4; 

Section  17:  NEy4NWy4; 

Section  18:  Lot  1,2,3,4.  SEy«SWV4,  WV4 
SEy4; 

Section  19:  Lot  1,2,3.4,  EViWVi,  SViSEWi; 

Section  20:  SV4SWy4.  SWy4SEy4; 

Section  21:  NVtNVt.  SEy4NEy4: 

Section  27:  NV4,SWy4: 

Section  28:  EV4EV4,  NWy4NEy4,  NWy4: 

Section  29:  NVt; 
T 14  S,  R  7  W 

Section  1:  NV4SWy4: 

Section  12:  SEy4. 

The  lands  described  above  comprise 
2609.84  acres,  more  or  less.  These  lands 
are  segregated  from  entry  under  the 
mining  laws,  except  the  mineral  leasing 
laws,  effective  upon  publication  of  this 
notice  in  the  Federal  Register.  The 
segregative  effect  will  terminate  upon 
issuance  of  patent,  upon  publication  in 
the  Federal  Register  of  termination  of 
the  segregation,  or  two  years  from  the 
date  of  this  publication,  whichever 
comes  first. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
assessment.  Upon  completion  of  the 
environmental  assessment,  a  Notice  of 
Realty  Action  shall  be  published 
specifying  the  public  lands  being 
disposed  of  and  the  private  lands  being 
acquired. 

DATES:  On  or  before  October  31, 1991, 
interested  parties  may  submit  comments 
to  the  Butte  District  Manager.  P.O.  Box 
3388.  Butte  MT  59702. 
SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  this  exchange  is 
available  at  the  Butte  District  Office. 

Dated:  September  6. 1991. 
limOwings. 
District  Manager. 
[FR  Doc.  91-22164  Filed  9-13-91;  8:45  am] 

MLLMO  COOC  43tO-DN-M 


[NV-930-01-4212-14;  N-53153] 

Realty  Action;  Nevada 

action:  Notice  of -Realty  Action, 
advertisement  of  public  lands  to  be  sold 
by  the  Bureau  of  Land  Management  by 
direct  sale  to  Humboldt  County. 
Nevada. 

summary:  Notice  is  hereby  given  that 
pursuant  to  the  Act  of  October  21. 1976 
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(43  U.S.C.  1713;  secUon  203).  the  Bureau 
of  Land  Management  (BLM)  is  selling  a 
parcel  of  public  lands  at  fair  market 
value  to  Humboldt  County,  Nevada. 
The  following  describes  the  public 
lands  to  be  sold  by  direct  sale 
procedures: 

Mount  Diablo  Meridian,  Nevada 

T.  43  N..  R.  36  E..  Section  18:  SWy4NWy4 
N'WV4,  containing  ten  acres. 

EFFECTIVE  DATE:  October  16. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Hal  Green,  District  Realty  Officer.  705 
East  4th  Street,  Winnemucca,  NV  89445 
(702)  623-1500. 

SUPPLEMENTARY  INFORMATION:  The 

public  lands  are  being  offered  for  sale  to 
Humboldt  County,  Nevada  (County 
Government),  by  the  BLM  in  order  to 
facilitate  the  operation,  control,  and 
maintenance  of  a  herbicide-pesticide 
clean  waste  container  disposal  site. 

Humboldt  county  is  currently 
authorized  to  operate  and  use  a  site  that 
is  scheduled  for  closure.  This  closure  is 
the  result  of  a  policy  change  by  the  BLM. 
The  public  lands  addressed  in  this 
notice  would  be  transferred  in  fee  title 
to  Humboldt  County  for  the  purpose  of 
developing  the  waste  container  disposal 
site. 

This  lands  action  is  in  accord  with  the 
land  use  plans,  programs,  and  policy  as 
developed  by  the  Dept.  of  the  Interior. 
BLM. 

Both  the  surface  and  subsurface 
estates  would  be  sold. 

Publiciation  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
public  lands  to  the  extent  that  they 
would  not  be  subject  to  appropriation 
under  the  public  land  laws  including  the 
mining  laws.  Any  subsequent 
application  will  not  be  considered  as 
filed  and  will  be  returned  to  the 
applicant.  The  segregative  effect  of  the 
Notice  of  Realty  Action  shall  terminate 
upon  issuance  of  the  patent  or  transfer 
document  of  conveyance  to  the  land  or 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation  of  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

This  sale  is  consistent  with  the 
Federal  Regulations  contained  in  title  43 
CFR  2710.  planning  documents,  and  the 
Washington  Office.  Dept.  of  the  Interior. 
BLM  policy. 

Reservations  to  the  Federal  Government 

The  patent,  when  issued,  will  contain 
the  following  reservation  to  the  United 
States:  Rights-of-way  for  ditches  and 
canals  to  be  constructed  under  the 
authority  of  the  United  States,  Act  of 
August  30. 1890.  26  Stat.  391;  43  U.S.C. 
945. 


For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Winnemucca  District  Office. 
Bureau  of  Land  Management.  705  East 
4th  Street.  Winnemucca.  NV  89445. 

In  the  absence  of  comment  or 
objections,  this  Notice  of  Realty  Action 
will  become  the  final  determination  of 
the  Dept.  of  the  Interior,  BLM. 

Dated:  September  6, 1991. 
Ron  Wenkar, 

District  Manager,  Winnemucca. 
[FR  Doc.  91-22118  Filed  9-13-91;  8:45  am] 

HLUNa  coot  4310-HC-M 


Offic*  of  Surface  Mining  Reclamation 
and  Enforcemant 

Extension  of  Comment  Period  on  Draft 
Environmental  impact  Statement 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  the  extension  of  the 
comment  period  on  a  Draft 
Environmental  Impact  Statement. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  of  the 
United  States  Department  of  the  Interior 
is  extending  the  public  comment  period 
on  the  Draft  Environmental  Impact 
Statement  OSM-EIS-29  for  the  Proposed 
Revision  to  the  Permanent  Program 
Regulations  Implementing  section  522(e) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  The  comment 
period  is  being  extended  to  coincide 
with  the  comment  period  for  a  proposed 
revision  to  the  permanent  program 
regulations  addressing  the  definition  of 
valid  existing  rights  recently  published 
in  the  Federal  Register. 
DATES:  The  comment  period  on  the  Draft 
Environmental  Impact  Statement  is 
extended  until  5  p.m.  Eastern  time  on 
October  16. 1991. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  may 
be  obtained  by  contacting  the  Branch  of 
Environmental  and  Economic  Analysis. 
Office  of  Surface  Mining,  1951 
Constitution  Avenue.  NW.,  room  5415-L. 
Washington.  DC  20240;  Telephone  (202) 
343-1476  or  (FTS)  343-1476. 

Written  comments  may  be  hand 
delivered  to  the  Office  of  Surface 
Mining,  Administrative  Record,  room 
5131. 1100  L  St.  NW..  Washington.  DC; 
or  mailed  to  the  Office  of  Surface 
Mining.  Administrative  Record,  room 
5131-L.  1951  Constitution  Avenue,  NW., 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT! 
Andrew  DeVito,  Branch  of 
Environmental  and  Economic  Analysis, 


Office  of  Surface  Mining,  1951 
Constitution  Avenue,  NW..  room  5415-1., 
Washington,  DC  20240;  Telephone  (202) 
343-5150  or  (FTS)  343-515a 

SUPPLEMENTARY  INFORMATION:  On  April 
19. 1991  (56  FR  16111).  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  published  a  notice 
of  availability  of  the  Draft 
Environmental  Impact  Statement  OSM- 
EIS-29  (DEIS)  for  a  Proposed  Revision  to 
the  Permanent  Regulations 
Implementing  Section  522(e)  of  the 
Suiface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA),  30  U.S.C.  1201  et 
seq.  On  June  6, 1991  (56  FR  26144)  and 
August  1, 1991  (56  FR  26144)  OSM 
extended  the  public  comment  period  on 
the  DEIS  until  August  5. 1991  and 
September  16. 1991.  respectively.  OSM 
is  again  extending  the  pubhc  comment 
period  so  that  it  will  coincide  with  the 
comment  period  for  the  proposed 
revision  to  the  permanent  program 
regulations  published  in  the  Federal 
Register  on  July  18. 1991  (56  Fl^  33152). 
The  proposed  revisions  to  the 
permanent  program  regulations 
addresses  the  issues  of  valid  existing 
rights  (VER)  found  under  section  522(e] 
of  SMCRA. 

Section  522(e)  of  SMCRA  prohibits, 
subject  to  VER.  surface  coal  mining 
operations  on  lands  within  units  of  the 
National  Park  System;  the  National 
Wildlife  Refuge  System:  the  National 
System  of  Trails;  the  National 
Wilderness  Preservation  System;  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
section  5(a)  of  the  Wild  and  Scenic 
River  Act;  and  National  Recreation  Area 
designated  by  act  of  Congress.  In 
addition,  surface  coal  mining  operations 
for  which  it  has  not  been  determined 
that  the  owner  has  VER  are  prohibited 
(with  certain  exceptions)  if  the  will 
adversely  affect  places  listed  on  the 
National  Register  of  Historic  Places  or 
any  publicly  owned  park  or  if  they  are 
within  a  National  Forest.  Such 
operations  also  are  prohibited  within 
100  feet  of  cemeteries  and  public  roads 
and  within  300  feet  of  occupied 
dwellings,  public  buildings,  schools, 
churches,  and  public  parks.  The  DEIS 
describes  the  environmental  impacts 
that  might  result  from  amending  the 
permanent  program  regulations  at  30 
CFR  part  761  that  concern  VER.  The 
regulatory  options  for  the  VER 
rulemaking  are  presented  as  altemativex 
in  the  DEIS  which  considers  the 
cumulative  and  site-specific  effects  on 
the  quality  of  the  human  environment 
that  might  occur  as  a  result  of  coal 
mining  under  the  various  alternatives. 
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The  DEIS  also  describes  die 
environmental  impicts  that  would  Tesuh 
form  cunendiog  regolatioiw  that  address 
the  application  of  tie  prohibitions  of 
section  S22(e)  of  SMCRA  to  the 
subsidence  effects  of  underground  coal 
mining.  Commente4>  should  be  aware 
that  since  the  issuaiice  of  the  DEIS,  the 
issue  of  whether  aqd  to  what  degree 
subsidence  is  covered  by  the  mining 
prohibitions  set  forth  in  section  5Z2(e)  of 
SMCRA,  has  been  KsoLved.  See  the 
Notice  of  Inquiry  published  onjuly  18, 
1991  (56  FR  33170). 

Datsd:  September  11.  lOBl. 
Brent  Wahlquiat, 

Assistant  Director,  Retiamation  and 
Regulatory  Policy. 
[FR  Doc.  91-22248  Fi^d  e-l»-91:  Me  am] 

BILLJIM  eeOE  4910-«S-II 

{ 

INTERNATIONAL  TRADE 
COMMr^tON 


[lnv.1to«.TA-1»- 
312] 


4 


S03<«>-22,  and?33- 


Presldent's  List  of  Jlrticles  Wtiich  May 
Be  DMignated  or  Modified  m  EligiMe 
Articles  for  Purposes  of  tfie  US. 
Generalized  Systesi  of  Preferences 

agency:  United  St^ee  International 

Trade  Commission., 

action:  Issuance  o  erratum  to 

institution  of  invest  gation  scheduling  of 

hearing. 


Erratum 

The  following  chinge  should  be  made 
in  the  notice  of  investigation  published 
in  the  Federal  Register  on  September  5, 
1991  (56  FR  4393S).  On  page  43940, 
Annex  I,  part  C,  item  8902.71M 
(Mexico)  should  bejchanged  to  read 
3920.71.00  (Mexicoll 

Issued:  September  10, 1991. 

By  order  of  the  Conimission. 
Kenoath  R.  Mmoo, 
Secretary. 
[FR  Doc.  91-22128  Fil^d  9-13-91:  MS  am] 

MUJNQ  CODC  703IM»-lll 

I 
I 

INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-52;$ui>-No.73X] 

The  Atctiison,  Topska  arel  Santa  Fa 
RaHway  Company^-AtMndonment 
Exemption — in  Bucttanan  County,  UO 

aocncy:  Interstate  Commerce 

Commission. 

ACTKNC  Notioe  of  ebtemption. 


rllie  Commission  exempts 
from  the  prior  approval  requffements  for 
49  U.S.C.  10903-10904  the  abandonment 
by  The  Atdhison,  Topeka  an  Santa  Fe 
Railway'Con^iany  of  approximately  13 
miles  of  rail  line  between  Rushville 
(milepost  512+4167  feet]  and  St  Joseph 
(milepost  499+4198  feet),  in  Buchanan 
County,  MO,  subject  to  historic 
preservation,  environmental,  and 
standard  employee  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
16, 1961.  Formal  e}q>reBaionB  of  intent  to 
file  an  offer'  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  September  26. 1991,  petitions  to  stay 
must  be  filed  by  October  1, 1891,  and 
petitions  for  reconsideration  must  be  - 
filed  by  October  11, 1991.  Requests  for  a 
public  use  condition  must  filed  by 
September  26,1991. 

addresses:  Send  pleadings  referring  to 
Docket  No.  AB-52  (Sub-No.  73X)  to:  (1) 
Offioe  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
and  (2)  Petitioner's  representative: 
Dennis  W.  Wilson,  1700  East  Golf  Road. 
Schaumburg,  IL  60173-5880. 

FOa  FURTHER  INFORMATION  CONTACT: 

Joseph  R  Dettmar,  (202)  275-7245. 

[TDD  for  the  hearing  impaired:  (202) 
275-1721.] 


suppLCMeNTARY  information: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  bic,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.J 

Decided:  September  9, 1991. 

By  the  Commiasion.  Chairman  Pfailbin.  Vice 
Cliainnan  Emmett,  CommiMioner*  Simmona, 
Phillips,  and  McDonald. 
Sidney  L.  Stricklaad,  |r^ 
Secretary. 
[FR  Doc  91-Z22M  Filed  9-13-01:8:45  am] 
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'  See  EMempL  of  Rail  Abomdonment—Offere  of 
Finan.  AmisL,  A  CCCTd  IM  (1987). 


DEPARTMENT  OF  JUSTICE 

Attomery  Qanaral 

Cartiflcstton  of  Iha  Attormy  QanarM 
Adams  County,  Mississippi 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended. 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  the  United  States  m 
Adams  County,  Mississippi.  Hiis  county 
is  included  within  the  scope  of  the 
determination  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
August  6, 1965,  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Fe<total  Register  on  August  7, 1965 
(30  FR  9697). 

Dated:  September  Tl,  1991. 
William  P.  Ban, 

Acting-Attomey  General  of  the  United  States. 
[FR  Doa  91-22300  Filed»-13-91;  8:45  am] 

BIUJNQ  COOC  4410-0V4I 


Certification  of  the  Attorney  General 
Monroe  County,  Mississippi 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended, 
42  U.S.C.  1973d.  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  the  United  States  in 
Monroe  County,  Mississippi.  This 
cotmty  is  included  within  the  scope  of 
the  determinations  of  the  Attorney 
General  and  the  Director  of  the  Census 
made  on  August  6, 1965.  under  section 
4(b)  of  the  Voting  Rights  Act  of  1965  and 
published  in  the  Federal  Register  on 
August  7, 1965  (30  FR  9897). 

Dated:  September  11. 1991. 
Wiliiam  P.  Barr, 

Acting  Attorney  General  of  the  United  States. 
[FR  Doc.  91-22301  Filed  9-13-01;  B>I5  am] 

SIUINO  CODE  441«-»t-M 


Immigration  and  Naturalization 
Sarvica 

[INS  No.  1400NS-«1;  XQ  Order  no.  1525-91] 

Designation  of  Nationals  of  Somalia 
for  Tempoiavy  Protedad  Status 

aoency:  Immigration  and  Naturalization 
Servioe,  Justice. 

action:  Notice. 
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summary:  Under  section  244A  of  the 
Immigration  and  Nationality  Act  (the 
"Act"),  as  amended  (8  U.S.C.  1254a).  the 
Attorney  General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  nationals  of 
designated  foreign  states  (or  parts 
thereof)  upon  a  finding  that  such  foreign 
states  are  experiencing  ongoing  civil 
strife,  environmental  disaster,  or  other 
extraordinary  and  temporary  conditions 
if  such  a  finding  would  not  be  contrary 
to  the  national  interest.  This  notice 
designates  nationals  of  Somalia  for 
Temporary  Protected  Status. 
EFFCCnvE  DATI:  This  designation  is 
effective  on  September  16. 1991  and  will 
remain  in  effect  for  12  months  from 
September  16. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Jaromin.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  room  5250,  425  I 
Street.  NW..  Washington,  DC  20536. 
telephone  (202)  514-0106. 

Nodce  of  Designation  of  Nationals  of 
Somalia  For  Temporary  Protected  Status 

Pursuant  to  section  244A(b)(l)(C)  of 
the  Act,  the  Attorney  General  finds  that 
there  exist  extraordinary  and  temporary 
conditions  in  Somalia  that  prevent 
aliens  who  are  nationals  of  Somalia 
from  returning  to  Somalia  in  safety.  The 
Attorney  General  further  finds  that 
permitting  nationals  of  Somalia  to 
remain  temporarily  in  the  United  States 
is  not  contrary  to  the  national  interest  of 
the  United  States.  Accordingly,  it  is 
ordered  as  follows: 

(1)  Somalia  is  designated  under 
section  244A(b)  of  the  Act  and  national 
of  Somalia  may  apply  for  Temporary 
Protected  Status. 

(2)  The  Attorney  General  estimates 
that  there  are  no  more  than  2.000 
Somalian  nationals  currently  in  non- 
immigrant or  unlawful  status  who  are 
eligible  for  Temporary  Protected  Status. 

(3)  Except  as  specifically  provided  in 
this  notice,  an  apphcation  for 
Temporary  Protected  Status  submitted 
by  a  national  of  Somalia  must  be  filed 
pursuant  to  the  provisions  of  8  CFR  part 
240. 

(4)  A  fee  of  fifty  dollars  ($50.00)  for 
each  Application  for  Temporary 
Protected  Status,  Form  I-«21,  filed  by  a 
national  of  Somalia  will  be  required  at 
the  time  of  filing  with  the  Immigration 
and  Naturalization  Service. 

(5)  Any  alien  who  is  a  national  of 
Somalia  and  who  has  been  continuously 
physically  present  and  has  continuously 
resided  in  the  United  States  since 
September  16, 1991  may  apply  for 
Temporary  Protected  Status  within  the 


12-month  period  of  designation  from 
September  16, 1991  to  September  16, 
1992. 

(6)  Pursuant  to  section  244A(b)(3)  of 
the  Act,  this  designation  shall  be 
reviewed  by  the  Attorney  General  at 
least  60  days  before  the  end  of  the  initial 
period  of  designation,  and  of  any 
extended  period  of  designation,  to 
determine  whether  the  conditions  for 
such  designation  continue  to  exist 
Notice  of  each  such  determination  by 
the  Attorney  General,  including  the 
basis  for  the  determination,  shall  be 
published  in  the  Federal  Register 

(7)  Information  concerning  the 
Temporary  Protected  Status  for 
nationals  of  Somalia  will  be  available  at 
local  Immigration  and  Naturalization 
Service  offices  upon  publication  of  this 
notice. 

Dated:  September  9. 1991. 
Wiliiun  P.  Batr, 
Acting  A  ttomey  General. 
|FR  Doc.  91-22122  Filed  9-13-fll:  8:45  am] 

MUJNO  COM  4410- IMI 


DEPARTMENT  OF  LABOR 

Employm«nt  and  Training 
Administration 

[TA-W-25.904] 

Sara  Las  Knitting  Products,  Floyd.  VA; 
Rsvissd  Dstsrmination  on 
Reconsideration 

On  August  30. 1991,  the  Department, 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  of  Sara  Lee 
Knitting  Products,  Floyd,  Virginia.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July 
31, 1991.  The  notice  of  negative 
determination  was  published  in  the 
Federal  Register  on  August  13, 1991  (56 
FR  38468). 

The  workers  at  Floyd  produced 
mainly  sweatshirts. 

New  findings,  on  reconsideration, 
show  that  the  Floyd  plant  closed  in 
August  1991  when  all  remaining 
production  workers  were  laid  off.  Other 
findings  show  that  machinery  used  in 
the  manufacturing  of  sweatshirts  was 
moved  from  the  Floyd  plant  to  a 
contractor  in  Mexico  to  produce 
sweatshirts  and  that  Sara  Lee  Knit 
Products  increased  its  imports  of 
sweatshirts  from  Mexico  in  1991. 

Conclusion 

After  careful  consideration  of  the  new 


facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
sweatshirts  contributed  importantly  to 
the  decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  at  Sara 
Lee  Knitting  Products.  Floyd.  Virginia.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

All  workers  of  Sara  Lee  Knitting  Products. 
Floyd.  Virginia  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  1. 1991  and  before  September  8, 
1991  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC,  this  day  of 
September  6. 1991. 
Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  &  Actuarial 
Services.  Unemployment  Insurance  Service. 
(FR  Doc.  91-22094  Filed  9-13-91: 8:45  am] 

BtUMQ  CODE  tt1»-30-M 


(TA-W-2S.  760] 

Union  City  Body  Co^  Inc.  Union  City, 
IN;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  August  8, 
1991.  both  the  company  and  the  United 
Auto  Workers  Local  *49  requested 
administrative  reconsideration  of  the 
Department's  denial  of  trade  adjustment 
assistance  for  workers  at  Union  City 
Body  Company.  Inc..  Union  City, 
Indiana.  The  denial  notice  was 
published  in  the  Federal  Register  on  July 
24, 1991  (56  FR  33943). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determinntion  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Its  claimed  that  imports  of  cheaper, 
more  economical  trucks  have  adversely 
affected  sales,  production  and 
employment  at  the  subject  firm  since  a 
substantial  amount  of  Union  City's  sales 
in  1991  were  light  trucks  for  "mom  and 
pop"  owners  in  the  vending  market. 

Investigation  findings  show  that  the 
subject  firm  has  an  exclusive  contract 
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with  one  of  the  doiiestic  original 
equipment  manufacturers  (OEM)  to 


on  its  chassis.  This 
nion  City  from 
ignbo^y  builders  on 
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produce  truck  boi 
contract  excludes 
competing  with  foi 
other  chassis. 

Also,  the  Ttnal  r^ail  truck  customers 
are  not  customers  i)f  Union  City  but  are 
customers  of  the  OBM  who  contracts  the 
building  of  the  trudk  body  to  Union  City. 
All  truck  customert,  including  those  df 
the  "mom  and  popr  variety,  order  their 
vehicles  from  OEMs.  All  trucks  with 
Union  City  manufactured  bodies  are 
sold  through  the  O^IM  dealer  networic. 

Given  the  above  Bndings.  the 
Department  must  1  }ok  at  imports  of 
truck  bodies — not  mports  of  trucks.  U.S. 
imports  of  truck  bodies  declined,  both 
in  quantity  and  in  value,  in  the  first  six 
months  of  1990  coqipared  to  the  same 
period  in  1989. 

The  Department jsurveyed  the  subfect 
firm's  customer — mi  OEM,  which 
accounted  for  all  of  the  subject  firm's 
sales,  and  found  th  at  they  do  not  import 
truck  bodies. 

Investigation  fui  lings  show  that  the 
decline  in  sales  and  production  at  Union 
City  is  the  result  ol  a  decline  in  domestic 
truck  sales  in  1990  compared  to  1989. 
Industry  sources  indicate  that  the 
decline  in  domestic  truck  sales  was 
primarily  caused  fa^  the  uncertainty 
about  oil  prices  an  1  by  consumers  and 
commercial  buyen  losing  corifidence  in 
the  economy. 

In  summary  thei .  ihere  is  no  basis  for 
a  worker  group  cei  tlfication  given  the 
fact  that  U.S.  imports  of  truck  bodies 
declined  and  noneiof  the  survey 
respondents  imponed  truck  bodies. 
Further,  the  excluave  contract  which 
Union  City  has  with  its  OEM  prohibits  it 
from  competing  wi  th  other  body 
builders. 

Conclusion 

After  review  of  pie  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  srror  or 
misinterpretation  <  f  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  deni  ed. 

Signed  at  Washin;  ton,  DC.  this  day 
September  6. 1991. 
Stephen  A.  Wandnei , 
Deputy  Director,  Off  ce  of  Legislation  &■ 
Actuarial  Service.  U  wmployment.Insuranoe 
Service. 

|FR  Doc.  91-22095  Filed  9-13-91:  8:45  am] 
BIUJNO  COOC  4S10-3(M  I 


Pension  and  W«lfar«  Bvnefito 
AdmlilistiBllon 

[Ap^tcation  Mo.  D-5700] 

Proposed  CtaM  Exmnption  Ralatlngto 
Certain  Enq)loyM  Benefit  Plan  Foreign 
Exchange  Transactions 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnow;  Notice  of  public  hearing. 

SUMMARV:  Notice  is  hereby  given  that 
the  Department  of  Labor  (the 
Department)  will  hold  a  hearing  on 
Thursday,  October  3, 1991.  regarding  the 
proposed  prohibited  transaction  class 
exemption  relating  to  certain  employee 
benefit  plan  foreign  exchange 
transactions.  The  proposed  prohibited 
transaction  class  exemption  was 
published  in  the  Federal  Register  at  56 
FR  11757  (March  ZO,  1991). 
DATES:  The  hearing  will  be  held  on 
Thursday,  October  3. 1991.  beginning  at 
10  a.m..  e.8.t. 

ADDRESSES:  The  hearing  will  be  held  in 
room  N-3437  of  the  Department  of  Labor 
Building,  200  Constitution  Avenue.  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Lyssa  Hall,  Pension  and  Welfare 
Benefits  Administration,  Office  of 
Exemption  Determinations,  Washington, 
DC  20210,  (202)  523-6971  (this  is  not  a 
toll-free  nuniber).  or  Susan  E.  Rees,  Plan 
Benefits  Security  Division.  Office  for  the 
Solicitor,  U.S.  Department  of  Labor, 
Washington.  DC  20210.  (202)  523-9141 
(not  a  toll-free  number). 

SUPPI.EMENTARY  INFORMATION:  On 

March  20. 1901.  the  Department 
published  a  proposed  prohibited 
transaction  class  exemption  in  the 
Federal  Register  (56  FR  11757)  regarding 
foreign  exchange  transactions  by 
employee  benefit  plans.  In  that  proposal, 
the  Department  invited  all  interested 
persons  to  submit  written  comments 
concerning  the  proposed  class 
exemption  on  or  before  May  20. 1981. 
The  Department  received  a  numberof 
comments  requesting,  among  other 
things,  that  the  relief  provided  in  the 
proposed  exemption  be  broadened.  In 
view  of  these  comments,  the  Department 
has  decided  to  hold  a  hearing  on  the 
proposed  class  exemption  on  Thursday, 
October  3. 1991.  beginning  at  10  a.m., 
e.s.t.,  in  room  N-3437  of  the  Department 
of  Labor  Building,  200  Constitution 
Avenue,  NW.,  Washington,  DC. 

Any  interested  person  who  wishes  to 
be  assured  of  an  opportunity  to  present 
oral  comments  at  the  hearing  should 
submit  by  3:30  p.m.,  est..  September  20. 
1991:  (1)  A  written  request  to  be  heard; 
and  (2)  an  outline  (preferably  five 


copies)  of  the  topics  to  be  discussed, 
indicating  the  time  allooatedto  uach 
topic.  The  request  to  be  heard  and 
accompanying  outline  should  be  sent  to 
the  Office  of  Exemption  Determniatiant, 
Pension  and  Welfare  Benefits 
Administration,  room  N-5e49.'U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW..  Washington.  DC  20210, 
"Attention:  Foreign  EKchange 
Exemption  Hearing." 

Individuals  Who  have  not  filed  written 
comments  regarding  the  proposed  class 
exemption  may  nonetheless  submit  a 
request  to  make  oral  comments  at  the 
hearing. 

The  Department  will  prepare  an 
agenda  indicating  the  order  of 
presentation  of  oral  comments.  In  the 
absence  of  special  circumstances,  each 
commentator  will  be  allotted  ten 
minutes  in  which  to  complete  his  or  her 
presentation.  Information  about  the 
agenda  may  be  obtained  on  or  after 
September  30. 1991  by  telephoning  Lyssa 
Hall,  Washington.  DC.  (202)  523-«971 
(not  a  toll-free  number).  Individuals  not 
listed  in  the  agenda  will  be  allowed  to 
make  oral  comments  at  the  hearing  to 
the  extent  time  permits.  Those 
individuals  who  make  oral  comments  St 
the  hearing  should  be  prepared  to 
answer  questions  regarding  their 
comments.  The  hearing  wlU  be 
transcribed. 

Notice  of  Public  Hearing 

Notice  is  hereby  given  that  a  public 
hearing  will  be  held  on  Thursday. 
October  3. 1991  regarding  the  proposed 
class  exemption  (published  at  56FR 
11757.  March  20, 1991)  relating  to  foreign 
exchange  transactions  by  employee 
benefit  plans.  The  hearing  will  be  held 
beginning  at  10  a.m.,  e.s.t.,  in  room  N- 
3437,  of  the  Department  of  Labor 
Building,  200  Constitution  Avenue,  NW., 
Washington.  DC. 

Signed  at  Washington,  DC  this  10th  day  of 
September.  1991. 
IvanX.  Sttasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 
[FR  Doc.  91-22M0  Filed  9-13-91:  8:45  am] 

BILLING  COOC  4S1«-S>-M 


NATIONAL  ARCHIVeS  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availabtlity  and 
Request  for  Comments 

AOENCV:  National.Archivesand  Records 
Administration.  Office  of  Jlecords 

Administration. 
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action:  Notice  of  availability  of 
proposed  records  scl^dxiles;  request  for 
comments. 

•UMMARV.Tbe  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufBcient  value  to  warrant 
preservatiom  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  ■  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  prop>oee  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  most  be 
received  in  writinfl  on  or  before  October 
31, 1991.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
AOORESSO:  Address  requests  for  single 
copies  of  schedules  identified  in  diis 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administratioii, 
Washington,  DC  20406.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
tUPI>LCI»NTAIIY  mrOMMTION:  Each 
year  U.S.  Govermnent  agencies  create 
billions  of  records  on  paper,  fibn, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accxmiuiation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  scheduJes  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisians.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  die  National 
Archives  of  historically  valuable  records 
and  authorize  the  cfiaposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedvles.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  panted  after  a 
thoKMigh  study  of  the  itcords  that  tdies 


into  account  their  admiaistrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-91-36).  Natural  disaster  reports. 

2.  Department  of  the  Air  Force  (Nl- 
AFV-m-il). 

3.  Department  of  the  Air  Force  {Nl- 
AFU-01-43).  Flying  training  score  sheets 
and  examinations. 

4.  Defense  Logistics  Agency  (Nl-361- 
91-16).  Routine  and  facihtative  records 
relating  to  technical  operations. 

5.  Department  of  Health  and  Human 
Services,  National  Institutes  of  health 
(Nl-443-91-1).  Records  relating  to  the 
AIDS  researcher  loan  program. 

6.  Department  of  the  Interior,  Bureau 
of  Land  Management  (Nl-49-90-4). 
Routine  information  services  records. 

7.  Department  of  the  Interior,  Bureau 
of  Land  Management  (Nl-49-ii0-5]. 
Routine  mail  and  telecommunications 
records. 

8.  Department  of  the  Interior,  Bureau 
of  Land  Management  (Nl-49-00-7). 
Routine  budget  records. 

9.  Department  of  the  Interior,  Bureau 
of  Land  Management  (N1-4&-90-6). 
Accountable  officers  records. 

10.  Department  of  the  Interior,  U.S. 
Fish  and  WildHfe  Service  (Nl-22-01-1}. 
Youth  Conservation  Corps  records. 

11.  Department  of  Justice,  Civil 
Division  (Nl-eo-01-d).  Correspondence 
registers  of  the  Commercial  Litigation 
Branch. 

12.  Department  of  Justice,  Bureau  of 
Prisons  (Nl-129-ei-3).  Routine  office 
files  of  William  Blanton  and  records 
relating  to  the  construction  of  Winter 
Olympic  housing,  1967-61. 

13.  National  Archives  and  Records 
Administration  (N2-e4-§l-l}.  Routine 
and  facilitative  records  segregated  from 
Department  of  State  records 
accessioned  by  the  National  Archives. 

14.  Consumer  Product  Safety 
Commission  (Nl-424-41-2).  Records 
relating  to  in^iries  or  potential  injuries. 

15.  Farm  Credit  Administration  (Nl- 
103-01-^  Routine  adhiinis6-ative 
correspondence. 


Dated:  September  «.  1991. 
Don  W.  WUson, 
Archivist  of  the  United  States. 
(FR  Doc.  91-22167  Filed  9-13-91:  8:4$  am] 
■NXINQ  COCC  1*1S-«1-II 


NATIOHAL  FOUNDATION  ON  THE 

ARTS  AND  THE  HUMANITIES 

HufnanKiM  Pan«l;  M««tln9 

AOENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

SUtSMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Ok)  Post  Office,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20S06. 

FOR  PUNTNIR  INFORMATION  CONTACT: 

David  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
786-0322. 

SUPPimENTARY  INFORMATION.  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  disoussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  106&,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  propraed 
meetings  will  consider  Information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  January  15, 1978, 1  have 
determined  tiiat  these  meetings  will  be 
closed  to  the  pubhc  pursuant  to 
subsections  (c)(4).  and  (6)  of  section 
552b  of  Title  5,  United  States  Code. 

1.  Date:  October  4. 1991. 
Time:  9  a.m.  to  8  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Texti /Editions, 
submitted  to  the  Division  of  Research 
Programs,  for  protects  beginning  after 
April  1. 1992. 

2.  ZTote;  October  7, 1991. 
Time:  9  a.m.  to  6  p.m. 
Rooaum. 

Progtam:  This  meating  wiU  review 
applications  for  Texts/Editions. 
submitted  to  the  Division  of  Researcti 
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Programs,  for  pro  ects  beginning  after 
April  1. 199a. 

3.  Date:  October  11,   991. 
Time:  9  a.m.  to  5  p.i  i. 
Room:  315. 

Program:  This  meet  ng  will  review 
applications  for  Texts/Editions, 
submitted  to  the  I  )ivision  of  Research 
Programs,  for  pro  ects  beginning  after 
April  1, 1992. 

4.  Dale:  October  IS.   991. 
Time:  8  a.m.  to  5  p.i  i. 
Room:  315. 

Program:  This  meet  ng  will  review 
applications  for  Ijexts/Translations, 
submitted  to  the  l>ivision  of  Research 
Programs,  for  pro  ects  beginning  after 
April  1, 1992. 

5.  Date:  October  21.   991. 
Time:  9  a.m.  to  5  p.i ». 
Room:  315. 

Program:  This  meet  ng  will  review 
applications  for  lexts/Translations, 
submitted  to  the  I  )ivision  of  Research 
Programs,  for  pro  ects  beginning  after 
April  1, 1992. 

6.  Date:  October  24-;  S,  1991. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meet  ng  will  review 
applications  for  Humanities  Projects  in 
Libraries  and  An^ives  program  during 
the  September  19^  deadline,  submitted 
to  the  Division  of  jPublic  Programs,  for 
projects  beginnin  |  after  September  1991. 

7.  Date:  October  2a  :  991. 
Time:  9  a.m.  to  5  p.t  i. 
Room:  315. 

Program:  This  meet  ng  will  review 
applications  for  liexts/Translation, 
submitted  to  the  Division  of  Research 
Programs,  for  pro  ects  beginning  after 
April  1, 1992. 

a  Date:  October  28-;  9, 1991. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
applications  subi^itted  to  Public 
Humanities  Projects  program  during  the 
September  deadl^e,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  September  1, 1991. 
9.  Date:  October  3a  :  991. 

Time:  9  a.m.  to  5  p.i  i. 

Room:  M-14. 

Program:  This  meeting  will  review 
applications  for  Texts/Translations, 
submitted  to  the  Division  of  Research 
Programs,  for  pro  ects  beginning  after 
April  1. 1992. 

10.  Date:  October  31/  November  1, 1991. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  430. 

Program:  This  meel  ing  wll  review 
applications  for  I  ublic  Humanities 
Injects,  submitt(  d  to  the  Division  of 
Public  F*rograms.  tor  projects  beginning 
after  September  \,  1991. 

Uavid  Fisher, 

Advisory  Committee  kfanagement  Officer. 
(FR  Doc.  91-22123  Fill  (d  9-13-Sl;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docktt  No.  030-10749.  LIcwtM  No.  49- 
162M-01  EA  91-085] 

Midwest  Inspection  Services,  Ltd. 
Green  Bay,  Wisconsin;  Order 
Modifying  License  (Effective 
Immediately)  and  Demand  for 
Information 

I 

Midwest  Inspection  Services,  Ltd. 
(Licensee]  is  the  holder  of  Byproduct 
Material  License  No.  48-16296-01  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission]  pursuant  to  10 
CFR  parts  30  and  34.  The  license 
authorizes  the  Licensee  to  use  iridium- 
192  in  the  conduct  of  industrial 
radiography  and  cesium-137  for  survey 
instrument  calibration  in  accordance 
with  the  conditions  specified  therein. 
The  license,  originally  issued  on  May  23, 
1975,  was  last  renewed  on  March  18, 
1988,  and  is  due  to  expire  on  October  31, 
1992.  Mr.  Donald  Paschen  is  the 
President  and  Radiation  Safety  OfBcer 
(RSO)  of  the  company. 

n 

Since  1988,  the  Licensee  has  had 
numerous,  significant  NRC  regulatory 
problems.  First,  during  NRC  inspections 
conducted  August  2  to  September  7. 
1988,  and  October  11, 1989,  nine 
violations  of  NRC  requirements  were 
identified.  The  violations  included  the 
failure  to:  (1]  Maintain  shipping  papers 
while  transporting  radioactive  material; 
(2)  check  dosimeters;  (3]  leak  test 
sources;  (4]  perform  field  audits  of  a 
radiographer  (5]  maintain  appropriate 
documentation;  (6]  record  pocket 
dosimeter  reading;  and  (7)  have 
personnel  complete  Held  tests.  A  Notice 
of  Violation  (NOV]  was  issued 
November  8, 1988  for  the  seven 
violations  identified  in  the  1988 
inspection.  Two  additional  findings 
involving  failure  to  conduct  a  field  audit 
and  failure  to  maintain  documentation 
of  work  experience  were  described  in  an 
inspection  report  issued  December  6. 
1989. 

Second,  on  October  11. 1990,  a  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  was  issued  to  the  Licensee 
for  six  violations  identiHed  during  the 
period  of  July  24  through  August  13, 
1990.  These  violations  included:  (1]  An 
overexposure  to  radiation;  (2]  failure  to 
report  the  overexposure;  (3)  failure  to 
conduct  an  audit;  (4]  failure  to  lock  the 
exposure  device;  (5]  failure  to  conduct 
surveys;  and  (6]  several  failures  to  meet 
transportation  requirements.  The  root 
cause  of  the  violations  was  a 


programmatic  lack  of  control  of  licensed 
activities,  including  a  lack  of  attention 
to  detail  and  a  lack  of  understanding  on 
the  part  of  the  Licensee  of  the  rules  and 
regulations  under  which  it  is  licensed. 
Additionally,  the  Licensee's  past 
corrective  actions  in  response  to  NRC 
inspections  had  not  been  lasting,  as 
evidenced  by  the  fact  that  some 
violations  have  recurred  and,  as  stated 
in  its  December  21, 1990  response  to  the 
NOV,  the  Licensee  recognized  its  lack  of 
attention  to  detail  and  that  it  was  not 
spending  needed  time  for  reviews  and 
audits,  resulting  in  a  breakdown  of 
procedures.  On  May  9. 1991,  an  Order 
Imposing  Civil  Monetary  Penalty  In  the 
amount  of  $8,571.43  was  issued  to  the 
Licensed  for  these  violations,  and  the 
Licensee  subsequently  requested  a 
hearing.  In  its  hearing  request,  the 
Licensee  challenged  the  civil  penalty, 
but  not  the  underlying  violations. 

Third,  in  a  letter  to  the  NRC  dated 
March  13. 1991,  the  Licensee  submitted 
the  results  of  a  self-initiated  internal 
audit  of  utilization  logs  for  the  period  of 
November  1989  throiigh  December  1990. 
The  Licensee  identified  a  total  of  64 
violations  including  failure  to  record 
accxirate  data  in  the  utilization  logs, 
failure  to  record  final  survey  readings, 
and  falsification  of  utilization  logs  by 
indicating  that  the  exposure  device  had 
not  been  used  when  it  had  been  used. 
An  NRC  inspection  conducted  on  April 
24. 1991,  reviewed  a  sample  of  the 
records  and  confirmed  that  violations 
occurred.  However,  the  NRC  was  not 
able  to  substantiate  that  the  inaccurate 
records  had  been  deliberately  falsified. 

Fourth,  on  April  17. 1991.  the  U.S. 
Department  of  Labor  (DOL)  conducted  a 
hearing  that  involved  a  claim  by  a 
former  Licensee  radiographer  that  he 
had  been  discharged  ^m  employment 
by  the  Licensee  on  October  12. 1990.  for 
engaging  in  protected  activity,  that  is. 
that  he  had  contacted  the  NRC 
regarding  certain  conditions  and  acts  by 
the  Licensee's  President  and  Radiation 
Safety  Officer  (RSO],  Mr.  Paschen. 
which  the  former  radiographer  believed 
were  unsafe  or  violated  NRC 
regulations.  These  contacts  with  the 
NRC  had  occurred  earlier  that  year,  and 
were,  according  to  the  former 
radiographer's  testimony,  the  subject  of 
complaints  by  Mr.  Paschen  to  that 
former  radiographer  and  another 
employee.  During  the  hearing,  the  former 
radiographer  testified  that  on  October 
12. 1990.  he  performed  approximately  36 
radiographic  exposures  and  did  not  lock 
the  radiographic  source  in  the  safe  and 
shielded  position  after  each  exposure. 
He  further  testified  that  he  was 
generally  aware  that  locking  the  source 
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was  ■  reqiiirement.  Mr.  Paschen  testified 
during  the  hearing  that  he  observed  the 
failures  to  lock  the  source  on  October 
12, 1090,  but  failed  to  stop  the  work  or 
reprimand  the  radiographer  at  the  time. 
Mr.  Paschen,  furthermore,  testified  on 
cross  examination  that  he  was 
observing  the  radiographer's  work  on 
October  12, 1990,  as  part  of  an  audit  and 
that  he  indicated  in  that  report,  after  the 
work  was  completed,  that  the 
radiographer's  performance  was 
acceptable.  Failure  to  lock  the  source  is 
an  apparent  repeat  of  a  violation 
included  in  the  October  11, 1990,  Notice 
of  Violation  and  Proposed  Imposition  of 
Qvil  Penalty.  Later  that  day  the 
radiographer's  employment  was 
terminated  by  the  Licensee.  On  August 
9, 1991.  the  DOL  Administrative  Law 
Judge  (AL))  bearing  this  case  issued  his 
Recommended  Decision  and  Order 
flnding  that  the  Licensee's  termination 
of  the  radiographer's  employment  was  a 
deliberate  retaliation  for  the 
radiographer's  contacts  with  the  NRC. 
While  the  ALJ's  recommended  decision 
is  subject  to  review  by  the  Secretary  of 
Labor.  NRCs  review  of  the  transcript  of 
the  hearing  and  recommended  decision 
and  ordra-  indicates  that  a  violation  of  10 
CFR  30.7  occurred. 

Fifth,  during  the  inspection  which 
resulted  in  the  October  11, 199a  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty,  conflicting  information 
was  provided  by  the  Licensee 
concerning  the  use  of  an  untrained 
employee  as  a  radiographer's  assistant 
and  possibly  as  a  radiographer.  This 
resulted  in  an  NRC  Office  of 
Investigations  (OI)  investigation  into 
this  matter.  On  April  16. 1991,  the  NRC 
issued  an  inspection  report  based  on 
interviews  conducted  during  the 
investigation,  which  identified,  as  an 
apparent  violation,  failure  to  properly 
maintain  utiUzation  logs  with  complete 
and  accurate  information. 

Finally  and  more  significantly,  the 
staff  has  concluded  based  on  the  results 
of  the  01  investigation  that  the  following 
additional  violations  occurred.  These 
violations  are  based  on  Mr.  Paschen's 
statements  at  the  September  13, 1990, 
enforcement  conference  and  his  March 
28, 1991,  sworn  statement:  the  former 
Licensee  radiographer's  statements 
during  an  October  la  1990,  interview 
and  a  subsequent  February  13, 1981. 
sworn  statement  and  another  former 
Licensee  employee's  statements  during 
an  October  9. 1990,  interview  and  a 
subsequent  February  13, 1991.  sworn 
statement 

(1)  The  Licensee  deliberately  used  an 
untrained  employee  as  a  radiographer's 
assistant  on  numerous  occasions. 


although  this  employee  was  not  properly 
trained  in  accordance  with  10  CFR 
34.31(b).  Specifically,  an  individual 
started  employment  with  the  Licensee 
on  April  16, 1990.  On  or  before  May  11, 
1990,  the  individual  began  to  perform 
duties  for  the  Licensee  as  a 
radiographer's  assistant.  The  individual 
was  allowed  to  use  radiographic 
exposure  devices,  sealed  sources, 
related  handling  tools  and  radiation 
survey  instruments  in  radiography  under 
the  supervision  of  a  radiographer.  This 
was  done  with  Mr.  Paschen's 
knowledge.  When  questioned  whether 
the  individual  ever  acted  as  a 
radiographer's  assistant,  Mr.  Paschen 
stated  in  a  sworn  statement  that  the 
individual  was  used  as  a  radiographer's 
assistant  probably  a  half  dozen  times 
under  his  supervision,  and  on  many 
occasions  under  the  supervision  of 
another  radiographer.  "The  individual 
was  allowed  by  ^e  Licensee  to  perform 
as  a  radiographer's  assistant  althouj^ 
he  had  not  passed  the  Licensee's  oral  or 
written  test  as  is  required  by  10  CFR 
34.31(b)(3).  The  individual  was  laid  off 
on  September  4, 1990.  and  his 
employment  was  terminated  on 
September  24, 1990. 

(2)  Mr.  Paschen  used  the  same 
untrained  individual  as  a  radiographer 
although  he  was  not  properly  trained  in 
accordance  with  10  CFR  34.31(a). 
Specifically,  on  August  2. 1990,  Mr. 
Paschen  was  performing  radiography  on 
a  casting  in  the  Licensee's  shop.  Daring 
the  course  of  an  exposure,  Mr.  Paschen 
received  a  telephone  call  and  went  to 
his  ofHce.  The  source  was  left  in  the 
exposed  position,  with  only  the 
untrained  individual  present.  Ehiring  Mr. 
Paschen's  absence,  the  untrained 
individual  attended  the  site  where  the 
sealed  source  was  being  used, 
personally  supervised  the  radiographic 
operations,  and  was  responsible  to  the 
Licensee  for  assuring  compliance  with 
the  requirements  of  the  Commission's 
regulations  and  conditions  of  the 
license.  Therefore,  the  untrained 
individual  acted  as  a  radiographer 
within  the  meaning  of  10  CFR  34.2  and 
was  not  trained  in  accordance  with  the 
requirements  of  10  CFR  34.31(a).  When 
Mr.  Paschen  returned  to  the  shop,  the 
exposure  timer  went  off,  and  he 
watched  the  individual  crank  the  source 
back  into  the  shielded  position,  an 
activity  which  the  individual  also  was 
not  permitted  to  perform  since  he  was 
not  a  qualified  radiographer's  assistant 

ni 

Based  on  the  above,  it  appears  that 
the  Licensee  has  been  unable  or 
unwilling  to  comply  with  Commission 
requhements  since  1980.  Numerous 


violations  have  occurred,  many  of  which 
are  repetitive  in  nature.  Of  particular 
concern  is  the  Licensee's  repeated 
deliberate  use  of  an  unquahfied 
individual  as  a  radiographer's  assistant 
with  only  minimal  effort  to  ensure  that 
he  received  the  appropriate  training.  For 
example,  the  01  investigation  revealed 
that  he  was  not  provided  with  the 
Licensee's  emergency  procedures  until 
after  he  had  begun  performing  as  a 
radiographer's  assistant.  Moreover,  he 
failed  the  Licensee's  examinatioo  on 
two  occasions.  (On  the  fu-st  occasion  he 
was  given  the  radiographer's 
examination,  rather  than  the  assistant's 
examination.)  The  Licensee's  repeated 
failures  to  maintain  accurate  and  timely 
records  are  also  of  substantial  concern. 
The  NRC  must  have  confidence  in  the 
ability  and  willingness  of  its  Licensees  to 
properly  maintain  required  records 
because  these  records  are  used  by  the 
Commission  as  one  means  to  ensure 
that  its  requirements  are  being  met.  The 
cavalier  attitude  toward  regulatory 
compliance  exhibited  by  Mr.  Paschen  is 
unacceptable. 

The  performance  of  licensed  activities 
requires  use  of  appropriate  procedures, 
training  of  personnel  regarding  those 
procedures,  and  meticulous  attention  to 
detail  by  implementing  personnel,  to 
ensure  these  activities  are  conducted 
safely  and  in  accordance  with 
Commission  requirements.  This 
attention  to  detail  is  particularly 
important  during  performance  of 
radiography,  given  the  high  activity 
levels  of  the  radioactive  sources.  'The 
failure  to  properly  control  the  use  of 
radiography  devices  could  result  in 
significant  exposures  of  individuals  to 
radiation.  Moreover,  the  Commission 
must  be  able  to  rely  on  its  hcensees  to 
provide  complete  and  accurate 
information.  Violations,  and  in 
particular,  deliberate  violations  of 
Commission  requirements,  cannot  and 
will  not  be  tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  the 
Licensee's  oirrent  operations  can  be 
conducted  under  License  No.  48-16296- 
01  in  compliance  with  the  Commission's 
requirements  and  that  the  heahh  and 
safety  of  the  public,  including  the 
Licensee's  employees,  will  be  protected 
without  the  imposition  of  additional 
measures.  Therefore,  the  public  health, 
safety  and  interest  require  that  License 
No.  48-16296-01  be  modified  to  require 
the  Licensee:  (1)  To  give  notice  to  the 
NRC  before  engaging  in  licensed 
activities,  and  (2)  to  engage  the  services 
of  a  qualified  independent  consultant  or 
organization  to  audit  and  evaluate  the 
Licensee's  radiography  program. 
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Furthermore,  pursuar*  to  10  CFR  2.204. 1 
find  that  the  public  hfalth.  safety  and 
interest  require  that  this  Order  be 
immediately  effective 

rv 

Accordingly,  pursuant  to  sections  61. 
161b.  161c,  161i.  161oJl82  and  186  of  the 
Atomic  Energy  Act  o|  1954,  as  amended, 
and  the  Commision's  regulations  in  10 
CFR  2.204  and  10  CFR  parts  30  and  34.  // 
is  hereby  ordered.  Effective 
Immediately.  That  Liaense  No.  4ft- 
16296-01  Is  Modified  ks  Follows: 

A.  For  a  period  of  qne  year  from  the 
date  of  this  Order,  th^  Licensee  shall 
notify  NRC  Region  III  by  9  a.m.  (Central 
time]  Monday  (or  Tuesday,  if  Monday  is 
a  federal  holiday]  of  lach  week,  of  each 
site  where  radiograptjy  is  planned  that 
week,  as  well  as  the  specific  date  and 
time  that  radiography  is  planned.  If 
unplanned  work  arises  after  the  Monday 
notification.  NRC  Region  III  shall  be 
provided  24  hours  advance  notice  before 
radiography  operatiofis  begin. 
Notification  shall  be  tfiade  to  John  A. 
Grobe,  Chief.  Nucleaf  Materials  Safety 
Branch,  or  his  designated  representative, 
at  (708)  790-5500; 

B.  The  Licensee  shall  engage  the 
services  of  a  qualified  independent 
consultant  (an  individual  or  an 
organization]  that  is  (apable  of  auditing 
and  evaluating  the  Lii  ;ensee's 
radiography  program  and  making 
recommendations  for  corrective  actions. 
The  Licensee  shall  submit  within  30 
days  of  the  date  of  this  Order  the  name 

*  and  qualifications  of  he  independent 
consultant  together  \  nth  the 
consultant's  plan  for  iccomplishing  the 
tasks  listed  below,  toithe  Regional 
Administrator,  NRC.  Region  III.  for 
review  and  approval.  After  the 
consultant  is  approve  d  by  the  Regional 
Administrator.  NRC.  Region  UL  the 
Licensee  shall  have  t|ie  consultant: 

1.  At  internals  not  |o  exceed  three 
months,  beginning  14|days  after  the 
Regional  Administrator's  approval  of 
the  consultant,  conduct  an  audit  of  the 
Licensee's  radiation  safety  program, 
including  observation  of  at  least  one 
field  operation  to  defprmine  compliance 
with  applicable  NRC  [regulatory 
requirements; 

2.  Within  30  days  a  fter  completing 
each  audit  of  the  Lice  nsee's 
radiographic  activities,  as  described  in 
section  IV.B  above, 
report  of  its  findings  i 
recommendations  foilt 
simultaneously  to  the  Regional 
Administrator,  Regio  i  III,  and  the 
Licensee;  and 

C.  Within  30  days  ifter  receiving  each 
consultant's  report,  t  le  Licensee  shall 
notify  the  Regional  A  dministrator, 


siibmit  a  written 
nd 
corrective  action 


Region  IIL  in  writing  of  its  corrective 
actions  in  response  to  the  observations 
and  recommendations  in  the  report.  For 
those  recommendations  not 
implemented,  the  Licensee  shall 
describe  in  writing  why  those  actions 
were  not  taken. 

D.  The  requirement  for  audits  by  a 
consultant  expires  after  submission  of 
the  fourth  audit  report. 

The  Regional  Administrator.  Region 
III.  may.  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 


The  Licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
submit  an  answer  to  this  Order  or 
request  a  hearing  on  this  Order  within 
20  days  of  the  date  of  this  Order.  The 
answer  shall  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee  or  other 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  filed 
within  20  days  of  the  date  of  this  Order 
may  include  a  request  for  a  hearing.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief. 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also  shall 
be  sent  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  HI,  799  Roosevelt  Road. 
Glen  EUyn.  Illinois  60137.  and  to  the 
Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d]. 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  Answer 
or  a  Request  for  Hearing  Shall  not  Stay 
the  Immediate  Effectiveness  of  this 
Order. 

In  addition  to  issuing  this  Order 
modifying  License  No.  48-16296-01,  the 


Commission  requires  further  information 
from  the  Licensee  in  order  to  determine 
whether  the  Commission  can  have 
reasonable  assurance  that  in  the  future 
the  Licensee  will  conduct  its  activities  in 
accordance  with  the  Commission's 
requirements. 

Accordingly,  pursuant  to  sections 
161c.  1610. 182  and  188  for  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  10 
CFR  parts  30  and  34.  in  order  for  the 
Commission  to  determine  whether  the 
license  should  be  further  modified, 
suspended  or  revoked,  or  other 
enforcement  action  taken  to  ensure 
compliance  with  NRC  regulatory 
requirements,  the  Licensee  is  required  to 
submit  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
within  30  days  of  the  date  of  this  Order 
and  Demand  for  Information,  in  writing 
and  under  oath  or  affirmation, 
information  that  demonstrates  why  the 
license  should  not  be  suspended  or 
revoked.  In  submitting  this  information, 
the  Licensee  may  address,  among  other 
things,  the  following: 

A.  Plans  for  assuring  that  information 
and  records  required  by  NRC 
regulations  and  the  license  are  accurate 
and  complete  in  all  material  respects; 

B.  Plans  to  maintain  lasting  and 
effective  management  control  over 
activities  authorized  by  the  license; 

C.  Plans  for  assuring  that  all 
personnel  performing  licensed  activities 
are  fully  trained  and  qualified  in 
accordance  with  the  license  and 
Commission  requirement; 

D.  Plans  for  assuring  that  Midwest 
Inspection  Services,  Inc.  will  adhere  to 
NRC  requirements  and  for  assuring  that 
Mr.  Paschen  will  fully  execute  his 
responsibilities  as  RSO  under  the 
license.  In  view  of  the  above 
information  demonstrating  that  Mr. 
Paschen  is  either  unable  or  imwilling  to 
meet  NRC  requirements,  these  plans 
must  address  whether  Mr.  Paschen 
should  retain  the  position  of  RSO,  and  if 
so,  what  steps  are  plaimed  to  assure 
that  NRC  requirements  are  met.  Options 
such  as  hiring  a  new  RSO  with  adequate 
authority  to  oversee  the  program  and  the 
continued  use  of  a  third  party  auditor 
could  be  considered. 

Copies  also  shall  be  sent  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  III,  799  Roosevelt  Road,  Glen 
EUyn,  Illinois  60137. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  regulatory 
requirements. 
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Dated  at  RockviUe,  Maryland  this  9th  day 
of  SeptemlMr  1991. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support 

[FR  Doc.  91-22193  Filed  9-13-61;  8:45  am] 
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[Oocktt  Na  30-28741,  UCMM  Na  03- 
2318S-01,  Qtfwral  Uc«nM  10  CFR  150.20 
EA  01-012] 

TumMeweed,  X-Ray  Company, 
Greenwood,  Aitansaa;  Order 
Suspending  General  License  (Effective 
Immediately) 

I 

Tumbleweed  X-Ray  Company 
(Licensee  or  Tumbleweed)  is  the  holder 
of  Materials  License  No.  03-23165-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  parts  30  and  34  on 
July  25. 1985  (Tumbleweed  X-Ray 
Company  previously  held  NRC 
Materials  License  No.  35-21425-01).  The 
license  authorizes  the  possession  and 
use  of  sealed  radioactive  sources 
(iridium-192  and  cobalt-60)  in  various 
industrial  radiography  devices.  The 
license  was  due  to  expire  on  September 
30, 1988,  but  has  remained  active  due  to 
a  timely  renewal  application  having 
been  submitted  by  the  Licensee  in 
August  1988.  On  July  30. 1991,  the 
Licensee  submitted  an  NRC  Form  314 
stating  under  oath  that  it  desired  that 
the  license  be  terminated.  In  a  separate 
action,  this  request  for  termination  of 
the  NRC  license  is  being  granted. 
Tumbleweed  also  holds  a  license.  No. 
ARK-740-BP-1-04,  issued  February  2. 
1989  and  amended  February  14. 1989,  by 
the  State  of  Arkansas,  for  the  conduct  of 
radiography. 

n 

Routine  program  inspections  of  the 
Licensee  have  identified  repeated 
violations  of  Commission  requirements. 
Four  consecutive  NRC  inspections 
between  1984  and  1989  identiBed  a 
failure  to  implement  a  Quality 
Assurance  program  for  Type  B 
packages.  These  violations  were  cited 
on  NRC  Forms  591  on  completion  of 
inspections  in  April  1984,  September 
1986,  and  May  1988  and  in  a  Notice  of 
Violation  (NOV)  issued  March  21, 1989. 
In  September  1986,  the  Licensee  also 
was  cited  for  failure  to  conduct 
quarterly  field  audits  of  radiographers. 
The  NOV  issued  March  21, 1989,  again 
cited  the  Licensee  for  failure  to  conduct 
quarterly  field  audits.  In  the  NOV,  the 


NRC  also  expressed  concern  as  to 
management  oversight  of  licensed 
activities  and  asked  for  a  response.  A 
second  request  was  needed  to  obtain 
Licensee's  response  to  this  concern. 

In  September  1989,  an  NRC  inspection 
revealed  discrepancies  in  documents 
and  an  investigation  was  initiated  by 
the  O^ice  of  Investigations  (01).  On  July 
6, 1990,  an  enforcement  conference  was 
held  with  Tumbleweed  to  discuss  the 
fmdings  of  the  investigation.  As  a  result 
of  the  investigation  and  statements 
made  at  the  conference  by  Mr.  Otho 
Jones,  co-owner  and  Radiation  Safety 
Officer  (RSO)  of  Tumbleweed.  the  NRC 
concluded  that  the  Radiation  Safety 
Manager  of  Tumbleweed,  Jeanne  Jones, 
had  made  false  statements  to  the  NRC 
and  created  false  records  concerning 
testing  of  pocket  dosimeters.  On 
September  5, 1990,  the  NRC  issued  an 
Order  Modifying  License  that  prohibited 
Jeanne  Jones  from  serving  in  any 
capacity  involving  the  performance  or 
supervision  of  any  NRC-regulated 
activities.  The  Order  also  required  the 
Licensee  to  engage  an  independent 
auditor  to  evaluate  the  radiography 
program  to  determine  the  effectiveness 
of  its  means  of  ensuring  compliance 
with  all  NRC  requirements.  Two  audits 
were  required,  with  copies  of  the  reports 
to  be  submitted  to  the  NRC. 

In  an  NRC  inspection  conducted  on 
September  26  and  October  4, 1990,  four 
violations  were  identified:  (1)  Failure  to 
maintain  documentation  of  Held  audits, 
(2)  failure  to  retain  copies  of  written 
radiographer  examinations,  (3)  failure  to 
maintain  records  of  inventories  of 
sealed  sources,  and  (4)  failure  to  retain 
maintenance  and  inspection  records.  An 
NOV  describing  these  violations  was 
issued  on  November  8, 1990. 

The  first  audit  report  called  for  by  the 
September  5, 1990,  Order  was  received 
in  December  1990  and  covered  an  audit 
performed  November  17  and  24, 1990. 
The  auditor  noted  that  full  compliance 
with  Commission  requirements  had  not 
been  achieved  and  the  areas  of  non- 
compliance were  the  same  as  noted  in 
the  NOV  of  November  8, 1990.  The  audit 
report  addressed  maintenance  of 
documents,  controls  to  ensure  conduct 
of  field  inspections,  retesting  of 
radiographers  where  the  files  were 
deficient,  inventories,  leak  testing,  and 
inspection  and  maintenance  of 
equipment.  According  to  the  audit 
report,  the  Licensee  was  in  the  process 
of  implementing  these  controls,  with 
implementation  targeted  for  March  1991. 
The  September  5, 1990,  Order  also  called 
for  a  second  audit  six  months  after  the 
first  audit.  The  owner  stated  in  April 
1991  that  the  second  audit  had  not  been 
performed. 


On  November  26, 1990.  Tumbleweed 
reported  to  the  NRC  that  the  RSO  had 
been  notified  of  a  possible  overexposure 
of  an  assistant  radiographer  employed 
by  Tumbleweed.  The  incident  occurred 
on  November  12. 1990.  The  NRC 
conducted  a  special  inspection  between 
November  28  and  December  5, 1990.  The 
special  inspection  identified  five 
violations,  including:  (1)  Failure  of  a 
radiographer  to  properly  supervise  an 
assistant  radiographer,  (2)  failure  to 
survey  an  exposure  device  and  source 
guide  tube  following  each  radiographic 
exposure,  (3)  failure  to  process  the 
assistant's  personal  radiation 
monitoring  device  when  his  pocket 
dosimeter  was  found  oU.  scale,  (4) 
permitting  an  individual  to  receive  an 
extremity  exposure  in  excess  of  the 
quarterly  limit,  and  (5)  failure  to 
administer  an  examination  to  an 
individual  prior  to  assigning  him  work 
as  an  assistant  radiographer.  The 
assistant  radiographer  had  not  been 
tested  orally  or  in  writing  by  the  RSO 
before  performing  the  duties  of  a 
radiographer's  assistant.  The  NRC's 
evaluation  and  re-enactment  of  the 
incident  determined  that  the  assistant 
radiographer  received  a  dose  of  1450- 
2890  rems  to  his  right  hand.  As  a  result, 
the  individual  suffered  a  serious  injury 
to  his  hand  that  required  medical 
treatment.  The  Office  of  Investigations 
also  conducted  an  investigation  of  this 
incident  and  concluded  that  the 
radiographer  knowingly  and 
intentionally  allowed,  and  in  the  past 
has  allowed,  the  assistant  radiographer 
to  perform  unsupervised  radiography  in 
violation  of  Tumbleweed  procedures 
and  NRC  regulations.  OI  also  concluded 
that  the  assistant  radiographer 
knowingly  and  intentionally  failed  to 
survey  the  exposure  device  to  determine 
if  it  had  been  returned  to  a  shielded 
position.  As  a  result  of  this  incident,  on 
December  4, 1990.  the  NRC  issued  an 
Order  Modifying  License,  Effective 
Immediately,  that  prohibited  the 
radiographer  and  assistant  radiographer 
from  participation  in  licensed  activities 
without  further  authorization  from  the 
NRC.  In  its  report  to  the  NRC,  the 
Licensee  also  concluded  that  the 
radiographer  had  failed  to  supervise  the 
assistant,  and  that  the  assistant 
radiographer  had  failed  to  perform  the 
required  sur\'ey. 

Ill 

On  April  29, 1990.  the  Licensee 
notified  the  NRC,  Region  IV  office,  that 
the  Tumbleweed  address  had  changed 
from  Arkansas  to  Oklahoma  and  an 
NRC  representative  telephoned  Mr. 
Otho  Jones,  Licensee  owner  and 
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Radiation  Safety  <|f&cer,  to  discuss  the 
change  and  asked  (hat  a  request  for  a 
license  amendment  be  submitted  to 
reflect  the  ftroper  address.  On  June  4. 
1990,  Mr.  Jones  wai  again  asked  to 
request  a  Hcense  sinendment 

Following  the  enforcement  conference 
on  fuly  6, 1990,  NRC  staff  personnel 
discussed  (he  pendmg  license  renewal 
application  with  m.  )ones,  who 
indicated  that  he  had  not  reviewed  that 
application  as  it  had  been  submitted  by 
Jeanne  Jones,  but  He  was  certain  that  it 
did  not  reflect  his  murent  program.  Mr. 
Jones  committed  to  sdbmitting  a  new 
renewal  applicatioti.  No  new  renewal 
application  has  been  received  by  the 
NRC. 

The  Licensee  resbonded  to  the 
November  8, 1990,  NOV  on  December  4, 

1990,  but  failed  to  ftilly  respond  to  one  of 
the  violations  concerning  records  of 
physical  inventories.  On  January  2, 1991, 
the  NRC  requested! the  Licensee  to 
provide  a  written  response  within  10 
days  regEirding  thaj  violation  and  to 
address  the  Licensee's  failure  to 
promptly  implemeitt  corrective  actions, 
citing  the  audit  report  as  to  the  failure. 
No  response  to  tfaa^  request  has  been 
received 

As  another  examble  of  the  Licensee's 
failure  to  comply  wnth  regulatory 
requirements,  in  March-April  1991.  the 
NRC  was  notified  ay  the  Texas 
Department  of  Health  (TDH)  that 
between  October  1888  and  February 

1991,  TDH  had  conflucted  field 
inspections  of  Tumble  weed  while  it  was 
performing  radiographic  operations  in 
the  State  of  Texas  utilizing  its  NRC 
license  under  provisions  of  Texas 
reciprocity  regulations  and  that  TDH 
had  identified  violations  of  its 
requirements.  Also]  the  NRC  was 
advised  that  the  Lisensee  had  not 
responded  to  the  Tixas  NOVs.  In 
addition.  TDH  was'aware  that 
Tumbleweed  had  ccnducted  operations 
in  Texas  without  pjoperly  notifying  TDH 
of  those  activities  in  every  case,  as  is 
required  by  Texas  ^egidations.  On  April 
22, 1991,  the  NRC  assisted  the  State  of 
Texas  by  requesting  Tumbleweed  to 
provide  a  written  ekplanation  of  its 
failure  to  respond  tp  the  Texas  NOVs 
and  correspondence  during  the  previous 
two  years.  This  response  was  requested 
by  May  2, 1991,  but  none  was  submitted; 
the  NRC  telephoned  Tumbleweed  on 
May  20, 1991.  to  request  a  response  to 
the  NRC's  letters  of  January  2, 1991,  and 
April  22, 1991.  Or  fune  14, 1991.  the  NRC 
Region  TV  office  received  a  copy  of 
Tumbleweed's  respfanse  ts  the  TDIi 


IMI 


However,  ao  response  to  the  NRC  letter 
of  January  Z  1091,  has  been  received. 

IV 

Review  of  the  entire  inspection  and 
investigation  resuHs.  the  independent 
auditor's  Teport.  and  the  licensee's 
history  of  failing  to  respond  to  federal 
and  state  enforcement  and  licensing 
actions  and  failure  to  comply  with  an 
NRC  Order,  all  indicate  a  serious  and 
continuing  lade  of  management  control 
and  attention  to  the  detailed 
requirements  imposed  on  an  NRC 
licensee.  At  least  three  members  of  the 
Licensee's  organization  have 
delibecately  violated  Commission 
requirements,  resulting  in  issuance  of 
Orders.  There  is  no  indication  that 
Tumbleweed  has  corrected  the  problems 
noted  in  the  last  inspection,  conducted 
September  26  and  October  4, 1990,  or 
that  its  management  is  able  to 
adequately  control  and  monitor  licensed 
activities  performed  by  its  employees, 
including  radiography  operations  in 
multiple  states.  Management  has  not 
ensured  that  audits  are  performed, 
records  are  properly  maintained, 
training  and  testing  are  conducted,  and 
supervisors  meet  their  responsibilities.  It 
appears  that  the  Licensee  is  unable  or 
unwilling  to  comply  with  Commission 
requirements.  Therefore,  I  lack  the 
requisite  reasonable  assurance  that  the 
Licensee's  operations  can  be  conducted 
under  the  General  License  pursuant  to 
10  CFR  150.20,  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public,  including 
the  Licensee's  employees,  will  be 
protected.  Therefore,  the  public  health, 
safety,  and  interest  require  that  the 
General  License  pursuant  to  10  CFR 
15<L20  be  suspended.  Furthermore, 
pursuant  to  10  CFR  2.284, 1  find  that  the 
public  health,  safety,  and  interest 
require  tfiat  this  Order  be  immediately 
effective. 


Accordingly,  pursuant  to  sections  81. 
161b.  1611, 182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Comndssion's  regidations  in  10  CFR 
2.204  and  10  CFR  parts  30  and  34,  It  Is 
Hereby  Ordered,  That: 

1.  The  general  license  based  on  10 
CFR  150.20,  is  suspended  for  ftree  years 
from  the  date  of  this  order  and 

2.  The  Licensee  shall  transfer 
radioactive  sources  not  in  agreement 
states  to  an  authorized  recipient  in 
accordance  with  10  CFR  30.41. 

The  Regional  Administrator,  Rogioo 
rv.  may.  in  writing,  relax  or  rescind  any 


of  the  above  conditions  •■ 
demonstration  by  the  Licensee  of  food 
cause. 

VI 

The  Licensee  or  any  ofher  person 

adversely  affected  by  this  Order  may 
submit  an  answer  to  this  Order  or 
request  a  hearing  on  this  Order  within 
20  days  of  the  date  of  this  Order.  The 
answer  shall  set  forth  the  matters  of  fact 
and  law  on  which  the  laoensee  «r  etber 
person  adversely  affected  relies  and  Ihe 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Ar^  answer  filed 
within  20  days  of  the  date  of  this  Order 
may  include  a  request  for  a  hearing.  Any 
answer  or  request  for  a  hearing  shall  "be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief. 
Docketing  and  Service  Section. 
Washington,  DC  20555.  Copies  also  shall 
be  sent  to  ttie  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
USNRC  Region  TV.  611  Ryan  Plaza 
Drive,  suite  1000,  Arlington.  Texas 
76011.  and  to  the  Licensee  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  Licensee.  If  a  person  other  than 
the  Licensee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  maftner  in  which  his  or  her  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  l.n^d]. 

If  a  hearing  is  requested  by  ttte 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
section  V  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  RockvtUe,  Marylaml  this  eft  day 
of  Septetnber,  1S91. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thmnpsoo.  Jr., 
Deputy  £xecutwe  Director  for  Mucieer 
Materials  Safety,  Safeguards,  and-OlteraUons 
Support 
(PR  Dae.  U-2Zlfie  Filed  0-13-«U  &46  amj 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AOCNCY:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
civil  service  rule  VI,  Exceptions  from  the 
Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Daley.  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
213  on  July  31, 1991  (55  FR  12973). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
July  1  and  July  31, 1991,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30, 1991,  will  be  published  in  a 
forthcoming  notice. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  July. 

Schedule  B 

The  following  exceptions  were 
established: 

National  Endowment  for  the  Humanities 

One  position  of  Humanities 
Administrator,  Fellowships  Program, 
Division  of  Fellowships  and  Seminars. 
Effective  July  24, 1991. 

One  position  of  Humanities 
Administrator,  Seminars  Program, 
Division  of  Fellowships  and  Seminars. 
Effective  July  24, 1991. 

Schedule  C 

Arms  Control  and  Disarmament  Agency 

One  Secretary  (OA/Steno)  to  the 
Director.  Effective  July  2. 1991. 

Action 

One  Special  Assistant  to  the  Assistant 
Director  for  Vista  and  Student 
Community  Services  Program.  Effective 
July  8, 1991. 

Department  of  Agriculture 

One  Confidential  Assistant  to  the 
Deputy  Administrator  for  Special 
Nutrition  Programs,  Food  and  Nutrition 
Service.  Effective  July  2, 1991. 


One  Staff  Assistant  to  the  Director, 
Publishing  and  Visual  Communications, 
Office  of  Public  Affairs.  Effective  July  2. 
1991. 

One  Director,  Intergovernmental 
Affairs,  to  the  Director,  Office  of 
Governmental  Affairs  and  Public 
Information,  Food  and  Nutrition  Service. 
Effective  July  11, 1991. 

One  Deputy  Director  to  the  Executive 
Assistant  to  the  Secretary  and  Director. 
Office  of  the  Executive  Secretariat. 
Effective  July  12, 1991. 

One  Director,  Media  Relations,  to  the 
Manager,  Federal  Crop  Insurance 
Corporation.  Effective  July  12, 1991. 

Agency  for  International  Development 

One  Director,  White  House  Liaison,  to 
the  Administrator.  Effective  July  1, 1991. 

Commodity  Futures  Trading 
Commission 

One  Administrative  Assistant  to  the 
Commissioner.  Effective  July  24, 1991. 

Department  of  Commerce 

One  Executive  Director  to  the 
Assistant  Secretary,  Economic 
Development  Administration.  Effective 
July  11, 1991. 

One  Special  Assistant  to  the  Deputy 
Secretary.  Effective  July  12, 1991. 

One  Confidential  Assistant  to  the 
Chief  of  Staff  and  Assistant  Secretary. 
Effective  July  15, 1991. 

One  Confidential  Assistant  to  the 
Chief  Economist  and  Special  Advisor. 
Effective  July  20, 1991. 

Consumer  Product  Safety.  Commission 

One  Supervisory  Public  Affairs 
Specialist  to  the  Executive  Director. 
Effective  July  5, 1991. 

Department  of  Defense 

One  Private  Secretary  to  the  Under 
Secretary  of  Defense  for  Acquisition. 
Effective  July  11, 1991. 

One  Deputy  to  the  Assistant  to  the 
Vice  President  for  National  Security 
Affairs.  Effective  July  12, 1991. 

One  Special  Assistant  to  the  Director 
of  Defense  Information.  Effective  July  12, 
1991. 

Department  of  Education 

One  Special  Assistant  to  the 
Executive  Assistant  to  the  Secretary  for 
Private  Education.  Effective  July  19, 
1991. 

One  Special  Assistant  to  the  Chief  of 
Staff.  Effective  July  26, 1991. 

One  Confidential  Assistant  to  the 
Chief  of  Staff.  Effective  July  26, 1991. 

One  Special  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  July 
26,1991. 


One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education.  Effective  July  28, 
1991. 

One  Special  Assistant  to  the  Deputy 
Secretary.  Effective  July  28, 1991. 

One  Director,  Presidential  Academic 
Fitness  Awards  Staff,  to  the  Director, 
Intergovernmental  Affairs,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  July  28, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  July  30, 1991. 

One  Confidential  Assistant  to  the 
General  Counsel.  Effective  July  31, 1991. 

Department  of  Energy 

One  Congressional  Liaison 
(Legislative  Affairs  Specialist),  to  the 
Deputy  Assistant  Secretary  for  Senate 
Liaison,  Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective  July 
1, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy.  Effective  July  11, 
1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy.  Effective  July  12, 
1991. 

One  Public  Affairs  Specialist  to  the 
Director  of  Public  Affairs.  Effective  July 
17. 1991. 

One  Staff  Assistant  to  the  Deputy 
Under  Secretary  for  Policy,  Planning  and 
Analysis.  Effective  July  28, 1991. 

Environmental  Protection  Agency 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Policy,  Planning  and 
Evaluation.  Effective  July  25, 1991. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Special 
Assistant  to  the  Secretary  for 
Schediding  and  Director  for  Advance 
Operations  and  Travel  Coordination. 
Effective  July  2, 1991. 

One  Staff  Assistant  to  the 
Administrator,  Federal  Highway 
Administration.  Effective  July  12, 1991. 

One  Special  Assistant  to  the  Director 
of  External  Affairs.  Effective  July  12, 
1991. 

One  Staff  Assistant  to  the  Staff 
Assistant,  Office  of  the  Secretary. 
Effective  July  25, 1991. 

Federal  Emergency  Management 
Agency 

One  Special  Assistant  to  the 
Administrator,  Federal  Insurance 
Administration.  Effective  July  30, 1991. 
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Federal  Labor 

One  executive 
Effective  Jnly  15. 1|91. 

Federal  Maritime  Commission 

One  Secretory  fl  Vping)  to  a 
Commissiooer.  Effi  active  July  1, 1901. 
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General  Services  Administration 

One  Confidentiat  Assistant  to  the 
Regional  Administrator.  Region  3 
(Philadelphia).  Effective  July  24. 1991. 

Department  of  He*  Ith  and  Human 

Services 

One  Special  Asastant  to  ^  Deputy 
Assistant  Secretaiy  for  Public  Affairs 
(Media).  Effective  July  1. 1991. 

One  Executive  Assistant  to  the 
Assistant  Secretaiy  for  Public  AHairs. 
Effective  July  5, 19W- 

One  Special  As^stant  to  the  Director. 
Office  of  Conaumek-  Affairs.  Effective 
July  5. 1991.  I 

One  Director  of  pommunications  to 
the  Deputy  Assistant  Secretary  ifx 
Public  Affairs  (PoHcy  and 
Communications ),  pffice  of  the 
Assistant  Secretary  for  Public  Affairs. 
BSective  July  11,  lfi91. 

One  Confidential  Assistant  (Advance) 
to  the  Director  of  Advance.  Immediate 
Office  of  the  Secratary.  Effective  July  11. 
1991. 

One  Special  Asaistant  to  the 
Commissioner,  Social  Security 
Admioistration.  Effective  July  11. 1991. 

Department  ofHoi  ising  and  Urban 
Development 


IMI 


One  Special 
Secretary.  Effecti\^ 

One  Assistant 
Secretary  for 
Effective  July  11, 

One  Special 
Secretary  for  Publjc 
July  12, 1991. 

One  Special 
Secretary  for  Public 
July  17. 1991. 

One  Regional 
Housing  Commi 
Assistant  to  the 
Management. 

One  Executive 
Assistant  Secrete^ 
and  Intergovernmtn 
Effective  July  20. 

One  Assistant 
Secretary  for 
Effective  July  28, 

One  Staff 
Assistant  Secrete^ 
Office  of  Comm 
Development 


Assistant  to  the 
July  2. 1991. 
the  Deputy  Assistant 
Congressional  Relations. 


lur  I 


1991. 
Asfistant  to  the  Assistant 
Affairs.  Effective 

Assistant  to  the  Assistant 
Affairs.  Effective 

Aiministrator,  Regional 
ss  oner.  Region  HI,  to  the 
S<  (cretary  for  Field 
Effe  :tive  July  20. 1991. 
i  Assistant  to  the 
for  Congressional 
tal  Relations. 
1991. 
the  Deputy  Assistant 
Concessional  Relations. 
1991. 
Assistant  to  the  Deputy 

for  Grant  Programs, 
ity  Planning  and 
Effective  July  30, 1991. 


Department  of  the  Interior 

One  Director.  Congressional  and 
Legislative  Affairs,  to  the  Deputy 
Commissioner  of  Indian  Affairs. 
Effective  July  17. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary — Policy,  Management  and 
Bodget.  Effective  July  80. 1991. 

International  Trade  Commission 

One  Congressional  Liaison  to  the  Vice 
Chairman.  Effective  July  2, 1991. 

Department  of  Justice 

One  Special  Assistant  to  the  Attorney 
General.  Effective  July  3. 1991. 

One  Deputy  to  the  Director.  Asylum 
Policy  and  Review  Unit  Effective  July 
28. 1991. 

Department  of  Labor 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary.  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  July  2. 1991. 

One  Special  Assistant  to  the 
Administrator,  Office  of  Work-Based 
Learning.  Employment  and  Training 
Administration.  Effective  July  20. 1991. 

Office  of  Management  and  Budget 

One  Special  Assistant  to  the 
Associate  Director  for  National  Security 
and  International  Affairs.  Effective  Jnly 
28.1991. 

Office  of  National  Drug  Control  Policy 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Director. 
Effective  July  26. 1991. 

One  Deputy  to  die  Chief  of  Staff. 
Effective  July  2a  1991. 

Office  of  Personnel  Management 

One  Confidential  Assistant  to  the 
Director,  Office  of  Congressional 
Relations.  Effective  July  28. 1991. 

Occupational  Safety  and  Health  Review 
Commission 

One  Confidential  Assistant  to  a 
Member.  Effective  July  24. 1991. 

Pension  Benefit  Guaranty  Corporation 

One  Staff  Assistant  to  the  Deputy 
Executive  Director  and  Chief  Financial 
Officer.  Effective  July  15. 1991. 

Small  Business  Administration 

One  Special  Assistant  to  the  Director 
of  brtemational  Trade.  Effective  July  24. 
1991. 

One  Special  Assistant  to  the 
Associate  Administrator  for 
Procurement  Assistance.  Effective  July 
28,1991. 


Securities  and  Exchange  Commission 

One  Research  Specialist  to  die 
Chairman.  Effective  July  15, 1991. 

Department  of  State 

One  Staff  Assistant  to  the  Assistant 
Secretary,  Bureau  of  Intelligence  and 
Research.  Effective  July  2, 1991. 

One  Staff  Assistant  to  die  Deputy 
Secretary.  Effective  July  Z,  1991. 

One  Special  Assistant  to  the  Assistant 
Secretary.  Bureau  of  Public  Affairs. 
Effective  July  10. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary.  Bureau  of  Human  Rights  and 
Humanitarian  Affah-s.  Effective  July  12. 
1991. 

One  Special  Programs  Assistant  to  the 
Assistant  Secretary,  Bureau  of  Human 
Rights  and  Humanitarian  Affairs. 
Effective  July  24. 1991. 

One  Secretary  (Typing),  to  die  Deputy 
Assistant  Secretary  for  Intwnational 
Social  and  Humanitarian  Affairs. 
Effective  July  24. 1991. 

One  Foreign  Affairs  Officer  (Visits)  to 
the  Chief  of  Protocol.  Effective  July  24. 
1991. 

United  States  Tax  Court 

One  Trial  Clerk  to  a  Judge.  Effective 
July  12. 1991. 

One  Trial  Clerk  to  a  Judge.  Effective 
July  18, 1991. 

Department  of  the  Treasury 

One  Legislative  Manager  to  the 
Assistant  Secretary  (Legislative  Affairs). 
Effective  July  12. 1991. 

One  Public  Affairs  Specialist  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs.  EffecUve  July  17. 1991. 

One  Deputy  Assistant  Secretary  to  the 
Assistant  Secretary  for  Policy 
Management.  EffecUve  July  24. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  (International  Affairs). 
Effective  July  28. 1991. 

United  States  Trade  Representative 

One  Confidential  Assistant  to  the 
General  Counsel.  Effective  July  18. 1991. 

Department  of  Veterans  Affairs 

One  Special  Assistant  to  the  Director, 
National  Cemetery  System.  Effective 
July  20. 1991. 

Authority;  5  U.S.C.  3301;  E.0. 10555.  3  CFR 
1954-1958  Comp,  P.  218. 

Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

(FR  Doc.  91-22144  Ftled  9-18-91;  8:45  amj 
BUJJNQ  CODE  S3IS41-M 


Federal  Regwter  /  Vol  56.  No.  179  /  Monday,  September  16,  1991  /  Notices 


4B815 


SECURITIES  AMD  EXCHANGE 
COMMISSION 

[R«<MM  No.  34^2MM;  Flii  Ns.  SR-NASIV 

91-43] 

Salf'Regulatory  Organizations;  Notic* 
of  FiUng  and  Iromadiata  Effactlvanasa 
of  Propoaad  Rut*  Change  by  National 
Asaociatlon  of  Sacuritiaa  Daalara,  Inc. 
Relating  to  Actiona  Taken  in  the  SmaH 
Order  Execution  System  During 
Emergency  Martcet  Conditlone 

September  la  1981. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  noUce  is  hereby 
given  that  on  August  20, 1991,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  IL  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as  a 
stated  interpretation  with  respect  to  the 
enforcement  of  an  existing  rule  of  the 
Association  under  section  19(b)(3)(A)(i) 
of  the  Act,  which  renders  the  proposed 
rule  change  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD,  pursuant  to  its  authority 
under  article  VII,  section  3  of  the  NASD 
By-Laws  regarding  authority  to  take 
action  under  emergency  or 
extraordinary  market  conditions,^ 
reduced  the  required  "minimum 
exposure  Umit"  for  the  Small  Order 
Execution  System  ("SOES")  from  five 
times  the  tier  size  to  two  times  the  tier 
size  for  each  SOES  security." 


■  In  the  event  of  an  emetgency  or  •xb'aordinaiy 
market  condition*,  the  NASD't  authority  includei 
the  ability  to  take  any  action  regarding  the  trading 
in  or  operation  of  the  over-the<Qunter  aecuritlea 
market,  the  operation  of  any  automated  lystem 
owned  or  operated  by  the  NASD,  and  the 
participation  in  any  luch  lyttam  of  any  or  all 
persona  or  the  trading  therein  of  any  or  all 
securitiee.  NASD  Securities  Dealers  Manual.  CCH 
111B2A. 

*  SOES  is  designed  to  execute  small  agency 
orders  in  NASDAQ  securities,  with  up  to  1.000  share 
maximum  orders  in  NASDAQ  National  Market 
System  issues,  and  up  to  500  shares  in  regular 
NASDAQ  issues  (the  maiOmum  order  size  depends 
upon  the  trading  characteristics  of  the  particular 
security).  A  market  maker's  "minimum  exposure 
limit"  for  a  security  means  the  aggregate  number  of 
shares  of  the  security  equal  to  five  times  the 
maximum  order  size  for  the  security.  See  NASO 
Securities  Dealers  Manual  CCH  1 2451. 


n.  Self-Regulatory  Orgaoiuliofi's 
Statement  of  tiw  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commissioa  the 
NASD  included  statementa  concerning 
the  purpose  of,  and  basia  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  notifying  the 
Commission  of  an  action  taken  on 
August  19, 1991,  to  reduce  the  required 
exposure  limit  for  market  makers  in 
SOES  from  its  current  level  of  five  times 
the  SOES  tier  size  to  two  times  the 
SOES  tier  size,  and  to  allow  maricet 
makers  a  standard  grace  period  of  ten 
minutes  to  restore  exhausted  exposure 
limits  due  to  extraordinary  market 
conditions.  Modifications  to  the  required 
exposure  limits  in  the  SOES  system  are 
necessary  and  appropriate  for  the 
protection  of  investors  and  to  maintain 
the  orderly  operation  of  the  NASDAQ 
marketplace  in  today's  volatile  markets. 
These  actions  were  taken  because  of 
reaction  of  the  world's  securities 
markets  to  the  political  upheaval 
occurring  in  the  Soviet  Union  and  in 
recognition  of  concerns  of  NASDAQ 
market  makers  that  these  international 
events  would  result  in  severe  price 
movements  in  securities.*  Therefore,  as 
a  prophylactic  measure,  the  Association 
reduced  market  maker  exposure  limits 
for  the  August  19, 1991,  trading  day.  On 
the  following  day  the  NASD  returned 
SOES  to  its  regular  exposure  limits.  The 
President  of  the  Association  consulted 
with  Commission  staff  regarding  these 
actions  and  this  filing  will  serve 
notification  of  the  actions  taken  and  the 
reasons  therefore.* 


*  Prior  to  the  opening  of  NASDAQ  on  August  19. 
1901,  the  Nikkei  225  Index,  reported  by  the  Tokyo 
Stock  Exchange,  dropped  1357.81  point*  (5.96K) 
from  the  previous  day.  in  ra«ction  to  the  evanti  la 
the  Soviet  Union. 

*  In  the  event  the  NASD  exercises  its  emergency 
authority  pursuant  to  its  By-Laws,  it  Is  i«quir«d  that: 
(1)  An  NASO  ofTicer  use  best  efforts  to  oonsult  with 
the  Commission  in  advance  of  taking  any  actions 
pursuant  to  the  emergency  powers;  (2J  the  NASO 
provide  the  Commission  as  well  as  the  Executive 
Committee  and  the  NASD  Board  of  Governors  with 
a  written  report  describing  the  actiona  taken  and 
the  reasons  therefore:  and  (3)  the  NASD  prepare 
and  maintain  with  Its  corporate  records  a  record  of 


The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act,  which  inquires  that 
the  rules  of  the  Association  be  designed 
to  "foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  pnxessing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet" 
The  action  taken  by  the  NASD,  as 
described  in  the  rule  change,  facilitated 
SOES  participants'  abihty  to  continue  to 
function  in  SOES  under  the 
extraordinary  market  conditions  of 
August  19, 1991. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Enectivenass  of  the 
Proposed  Rule  Changs  and  Timing  for 
Commission  Actioo 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder  in  that  it  constitutes  the 
interpretation  and  enforcement  of  an 
existing  NASD  rule.  At  any  time  within 
60  days  of  the  filing  of  a  rule  change 
pursuant  to  section  ig(b)(3)(A)  of  the 
Act,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 


any  actions  taken  pursuant  to  Its  emergency 
authority.  See  Securities  Exchange  Acl  Release  No. 
20072  (September  12. 1988).  S3  PR  38143  (September 
16, 1988).  approving  File  No.  SR-NASO-8S-17. 
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the  proposed  rule  cnange  that  are  filed 
with  the  Commissioii.  and  all  written 
communications  relating  to  the  proposed 
rule  change  betweed  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  froin  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  Qf  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  7, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pu^uant  to  delegated 
authority,  17  CFR  200.ap-3(a)(12). 
Maigarat  H.  McFarlana, 
Deputy  Secretary. 

[FR  Doc.  91-22218  File4  9-13-91;  8:45  am] 
MLLMQ  COOC  M1«-ei-M    I 
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;  FH«  No.  SR-Pttlx- 


Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Ctiange  by  ttM  Ptilladelphia  Stock 
Exchange,  Inc.  Relating  to  Permitting 
ttw  Automatic  Execution  Under 
AUTOM  of  Options  Orders  for  Up  to 
Twenty  Contracts  In  Duracell 
Intemationai  OptioM 

September  9, 1991. 

Pursuant  to  sectio  1 19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  liotice  is  hereby 
given  that  on  Septeriber  4, 1991,  the 


Philadelphia  Stock 
"Exchange")  filed 
and  Exchange  Coi 
("Commission")  the| 
change  as  describee 


change  ("Phlx"  or 
ith  the  Securities 
ssion 

roposed  rule 
in  Items  I,  II,  and  III 


below,  which  Items  have  been  prepared 
by  the  self-regulatoiy  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on|the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Otganizatlon's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  propose*  to  permit  orders  of 
up  to  twenty  contracts  solely  in  equity 
options  on  Duracell  International.  Inc. 
("Duracell")  to  be  eligible  for  automatic 
execution  under  the  automatic  execution 
("Auto-X")  feature  c  f  the  Exchange's 
Automated  OpUonsJMarket  ("AUTOM") 
system,  a  pilot  progtam.  Exchange  rules 
currently  provide  thpt  orders  of  up  to  ten 
contracts  are  eligibl ;  for  automatic 
execution  under  Au  o-X.  The  AUTOM 


system  provides  for 


the  electronic 


delivery  of  small  options  orders  to  the 
Phlx  trading  floor,  as  well  as  the 
automatic  execution  of  orders  in  certain 
options  series. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections.  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  expand  the  Auto-X  feature 
of  AUTOM  to  twenty  contracts  solely  in 
Duracell  equity  options.  Since  approving 
the  proposed  rule  change  establishing 
AUTOM  on  a  pilot  basis  on  March  31, 
1988,  the  Commission  has  approved 
various  amendments  and  extensions  to 
this  system.'  The  Auto-X  feature  of 
AUTOM,  was  approved  by  the 
Commission  on  January  9, 1990,  and  was 
extended  to  include  all  Phlx  equity 
options  on  March  15, 1991.'  Currently, 
eligibility  for  Auto-X  is  limited  to 
customer  market  and  marketable  limit 
orders  of  up  to  ten  contracts. 

The  proposed  limited  expansion  of  the 
Auto-X  order  eligibility  size  from  ten  to 
twenty  contracts  solely  for  orders  in 
Duracell  equity  options  is  in  direct 
response  to  the  competitive  initiatives  of 
other  options  market  centers  that  have 
begun  offering  execution  guarantees  of 
up  to  twenty  contracts  in  Duracell 
equity  options,  which  options 
commenced  trading  simultaneously  on 
four  options  exchanges,  including  the 
Phbc,  on  September  5. 1991.  The 
Exchange  believes  that  this  limited 
expansion  of  the  Auto-X  feature  of 
AUTOM  for  Duracell  options  will  not 
impose  any  significant  additional 
burdens  to  the  operation  and  capacity  of 
the  AUTOM  system.  Accordingly,  the 
Exchange  believes  that  the  proposed 
limited  expansion  of  the  Auto-X  feature 


*  See  Securitie*  Exchange  Act  Releaie  No.  25540 
(March  31. 1968).  53  FR  11390  (April  8. 1968). 

*  See  Security  Exchange  Act  Release  No*.  Z7599 
(lanuary  9. 1990).  55  FR  1751  (January  1&  1990),  and 
2S978  (March  15. 1991.)  58  FR  12050  (March  21. 1991). 


of  AUTOM  to  twenty  contracts  solely 
for  Duracell  equity  options  is  consistent 
with  the  Act.  in  general,  and  furthers  the 
objectives  of  section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  as  well  as  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market.  The  Exchange  also 
believes  that  the  proposed  rule  change  is 
consistent  with  Section  llA  of  the  Act, 
as  it  fosters  fair  competition  among 
exchange  markets. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  on 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  not 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  and  section 
llA.'  The  Commission  continues  to 
believe  that  the  development  and 
implementation  of  the  AUTOM  system 
provides  for  more  efficient  handling  and 
reporting  of  orders  in  Phlx  equity 
options  through  the  use  of  new  data 
processing  and  communications 
techniques,  thereby  improving  order 
processing  and  tiunaround  time. 

The  Commission  also  believes  that 
expanding  the  eligibility  of  Auto-X  to 
orders  of  up  to  20  contracts  in  Duracell 
options  will  place  the  Phlx  in  an  equal 
competitive  posture  with  the  other 
options  exchanges  when  competing  for 
order  flow  in  Duracell  options,  which 
options  became  multiply  traded  on 
September  5, 1991  on  the  Phlx,  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"),  the 
American  Stock  Exchange.  Inc. 
("Amex").  and  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE").  In  this 
regard,  the  Commission  notes  that  the 
Amex's  and  CBOE's  automatic 


>  15  U.S.C  78f  and  78k-l  (1968). 
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execution  aystams,  tenned  "RAES"  and 
"Auto-Ex."  respectively.  boUi  have 
Commission  approval  to  accommodate 
public  customer  orders  in  equity  options 
of  up  to  20  contracts  in  size. 
Accordingly,  the  Commission  believes 
the  Phlx  proposal  is  consistent  with  the 
Act  because  it  serves  to  eliminate 
constraints  in  Phlx  rules  that  restrict  the 
Exchange's  ability  to  compete  for  order 
flow  in  Duracell  options.  The 
Commission  believes  enhanced 
competition  between  the  exchanges  for 
options  order  flow  in  Duracell  options, 
in  turn,  should  benefit  public  investors 
and  the  public  interest 

Prior  to  approving  an  expansion  of  an 
exchange  automated  order  processing 
system,  the  Commission  requires  the 
exchange  requesting  the  expansion  to 
submit  a  system's  capacity  statement 
representing  that  the  proposed 
expansion  will  not  expose  the 
exchange's  markets  to  risk  of  failure  or 
operational  break-down.  Although  the 
Phlx  has  not  submitted  a  capacity 
statement  for  the  current  expansion  of 
Auto-Ex.  the  Commission  believes, 
based  on  representations  made  by  the 
Exchange,  that  extending  the  eligibility 
of  Auto-X  to  orders  of  up  to  20  contracts 
for  this  one  option  will  not  have  a 
significant  impact  on  the  Phlx's 
automated  facilities.* 

The  Commission  fmds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  discussed 
above,  the  proposal  will  permit  the  Phlx 
to  offer  public  customers  automatic 
execution  of  their  orders  in  Duracell 
options  up  to  20  contracts  in  size. 
Because  the  Amex  and  CBOE,  which  are 
currently  competing  with  the  Phlx  for 
order  flow  in  Duracell  options,  can 
accept  orders  of  up  to  20  contracts  for 
automatic  execution,  the  Commission 
believes  it  is  appropriate  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis  so  that  the  Phbc  can  compete  on  an 
equal  basis  with  the  other  options 
exchanges  for  order  flow  in  Duracell 
options.  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
appropriate  and  consistent  with  Section 
6  of  the  Act 

IV.  SolidtatioB  of  CoBuneiilt 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


*  Convenation  between  Thomas  Gira.  Brandt 
Chief.  Division  of  Market  Regulation.  SEC  and 
William  Uchimota  Caoaral  Counsel.  PhbcoR 
September^  IWL 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20548.  Copies  of  the 
submission,  all  subsequent  amendmraits. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating"  to  die  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fiom  the  public  in 
accordance  with  the  provisions  015 
U.S.C.  552,  win  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  seif-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  7, 1991. 

It  Is  Therefore  Ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  (SR-Phlxr-91-31)  is 
approved. 

For  the  Conuniasion.  by  the  Diviaion  of 
Market  Regulation,  pursuant  to  dalegated 

authority.' 

lonathan  G.  Kati, 

Secretary. 

[FR  Doc.  01-22142  Filed  9-13-91;  8:49  amj 

wujNa  COM  aei«>eMi 


SMALL  BUSINESS  ADMINISTRATION 

investmant  Advisory  Council 

aqency:  Small  Business  Administration. 
ACTION:  Notice  of  meeting. 

Time  and  Date:  1  p.m.— 4  pan..  Wedneaday. 
September  18  and  9  a.m. — 5  p.m..  Thursday 
September  19, 1991. 

Place:  The  meeting  will  be  held  in  the 
Eisenhower  Conference  Room  on  the  eighth 
floor  of  SBA  headquarters  at  409  Third  Street 
SW.,  Washington,  DC. 

Matter  To  Be  Discussed:  The  U.S.  Small 
BusineM  Administration  has  reestablished 
the  Investment  Advisory  Cotincil.  The 
purpose  of  this  meeting  of  tlie  Council  will  be 
to  discuss  aspects  of  the  Small  Business 
Investment  Company  (SBIC)  and  Special 
SBIC  programs  as  may  be  brought  up  by 
Advisory  Council  Members,  staff  of  the  SBA. 
or  others  present 

FOM  RMTHUI  INrOIIMATIOM  COMTACT: 

John  Simonds,  U.S.  Small  Business 
Administration.  408  Third  Street  SW., 
room  856a  Washington.  DC  2D4ia  (202) 
205-7S9& 


Dated  September  tft  19B1. 
PatridaSdOd. 
Administrator. 
(FR  Doc.  9t-2?ig6  Piled  V-lS-m:  ft4S  am] 
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DEPARTMENT  OP  STATE 

IPMbMc  Nottce  14831 

SubmlMlon  of  Claims  Against  Iraq  to 
tha  Unltad  Nations  Compansation 
Contmiaaion 

This  notice  provides  background 
information  concerning  the 
establishment  of  the  United  Nations 
Compensation  Commission.  The  notice 
also  describes  the  criteria  for  the 
submission  of  the  first  category  of 
claims  to  the  Commission.  For 
additional  information  contact  the 
Office  of  International  Claims  and 
Investment  Disputes.  Department  of 
State.  Washington  DC  20520.  Telephone 
(202)  632-504a 

United  Nations  Security  Council 
Resolution  687,  adopted  on  April  3, 1901, 
rea^irms  Iraq's  liability  under 
international  law  for  any  direct  loss, 
damage  or  injury  to  foreign 
governments,  nationals  and 
corporations,  as  a  result  of  its  unlawful 
invasion  and  occupation  of  Kuwait 
Resolution  687  further  creates  a  fund  to 
pay  compensation  for  such  claims  out  of 
Iraqi  oil  revenues  and  establishes  the 
Compensation  Commission  to 
administer  the  fund  and  pay  claims. 
In  accordance  with  United  Nations 
Security  Council  Resolution  692,  the 
Compensation  Commission  has  three 
organs:  (1)  A  Governing  Council 
composed  of  the  15  members  of  the 
Security  Council:  (2)  an  Executive 
Secretary  appointed  by  the  UN 
Secretary  General,  with  a  staff  of 
administrators  and  experts;  and  (3)  a 
series  of  Commissioners  [to  provide 
technical  advice  and  process  claims)  to 
be  appointed  by  the  Governing  Council. 

Tha  first  session  of  the  Governing 
council  took  place  in  Geneva  fix)m  July 
23-August  2.  The  Council  elected  a 
President  (Ambassador  Berg  of 
Belgium),  adopted  simple  rules,  and 
approved  criteria  for  the  expedited 
processing  of  the  first  categories  of 
claims.  (The  text  of  the  criteria  is  set 
forth  below.)  The  UN  Secretary  General 
also  appointed  a  senior  Peruvian 
diplomat  (Carlos  Alzamora)  as 
Executive  Secretary.  Additionally,  a 
series  of  experts  is  being  appointed  to 
provide  advice  until  Commissioners  can 
be  selected. 
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The  criteria  ado  )ted  by  the  Governing 
Council  concern  ir  dividuals  who 
suffered  personal  losses  during  the  Iraqi 
invasion  and  occupation  of  Kuwait. 
Governments  maylsubmit  consolidated 
claims  for  up  to  $100,000  per  person  on 
behalf  of  their  nationals  and  (in  their 
discretion)  re8iden|ts.  It  is  expected  that 
these  claims  will  bte  reviewed  on  an 
expedited  basis  bv  Commissioners,  who 
will  make  recommendations  to  the 
Governing  Councilon  the  total  amount 
to  be  paid  to  each  JGovemment.  Each 
Government  will  tnen  allocate  these 
sums  to  its  daimaits. 

The  criteria  alsol  state  that 
compensation  will  i  not  be  provided  for 
attorneys'  fees  or  dther  expenses  for 
claims  preparation .  Moreover,  any 
compensation,  whi  !ther  in  funds  or  in 
kind,  already  receijved  from  any  source 
will  be  deducted  ftom  the  total  amount 
of  losses  suffered. 

Special  Hxed  pa  rments  of  $2500  per 
person  are  availafa  le.  without  the  need 
to  document  the  a(  tual  amount  of  loss, 
with  respect  to  peisons  who  departed 
the  area,  or  who  si  iffered  serious 
personal  injury  or  he  death  of  a  close 
family  member.  If  <  i  claim  is  made  for 
$2500  for  departun  i  without  proof  of 
loss,  the  individua  is  not  eligible  to 
claim  additional  di  >parture  losses  later. 
However,  making  k  claim  for  this 
amount  for  death  dr  serious  injury  will 
not  prevent  furthei  claims  for  additional 
amounts. 

The  criteria  furtler  state  that 
governments  are  encouraged  to  submit 
claims  for  both  cal  egories  within  six 
months  from  the  d  ite  on  which  the 
Executive  Secretai  y  circulates  to 
Governments,  the  ippropriate  claims 
forms.  We  expect  he  Governing  Council 
to  produce  the  claims  forms  within  the 
next  two  months. 

After  the  claims  forms  are 
established,  the  United  States 
Government  will  c  jUect,  consolidate 
and  submit  them  ti  i  the  Compensation 
Commission.  Clair  is  forms  will  be 
distributed  to  all  individuals  who  have 
tpported  claims  against  Iraq  to  the 
Department  of  Tre  asury,  pursuant  to  its 
census  of  claims.  ( see  56  FR  5636. 
February  11. 1991. 

The  Governing  Council  has  stated  its 
intent  to  establish  as  promptly  as 
possible  criteria  fc  r  additional 
categories  of  clain  s  to  permit 
'  consolidated  subn  issions  by 
Governments  for  ^11  losses  covered  by 
Security  Council  Rjesolution  687 
(including  losses  b|y  individuals  in 
excess  of  $100,000,  business  losses,  and 
environmental  dai  lage  and  loss  of 
natural  resources) 


Dated:  September  la  1991. 
Ronald  ].  Battauer, 

Assistant  Legal  Adviser  for  International 

Claims  and  Investment  disputes. 

[FR  Doc.  91-22196  Filed  9-13-91;  8:45  am] 
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[PubHc  Notic*  14S21 

Office  of  Defense  Trade  Controls; 
Munitions  Exports  to  Japan  Aviation 
Eiectronics  industry  Ltd.  and  Aero 
Systems,  Inc.  and  Related  Entities 

aqency:  Department  of  State. 

Acnow:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  all 
existing  licenses  and  other  approvals, 
granted  pursuant  to  section  38  of  the 
Arms  Export  Control  Act,  that  authorize 
the  export  or  transfer  by,  for  or  to,  Japan 
Aviation  Electronics  Industry  Ltd.  and 
Aero  Systems.  Inc.,  its  subsidiaries  Aero 

Systems  Aviation  Corp..  Hierax    

Company  Ltd.  and  Aero  Systems  PTE. 
Ltd..  and  any  other  subsidiaries  or 
associated  companies,  of  defense 
articles  or  defense  services  are 
suspended.  In  addition,  it  shall  be  the 
policy  of  the  Department  of  State  to 
deny  all  export  license  applications  and 
other  requests  for  approval  involving, 
directly  or  indirectly,  the  above  cited 
entities.  This  action  also  precludes  the 
use  in  connection  with  such  entities  of 
any  exemptions  from  license  or  other 
approval  included  in  the  ITAR  (22  CFR 
parts  120-130). 

EFFECTIVE  DATE:  September  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  G.  Bryant,  Jr.,  Chief,  Compliance 
Analysis  Division,  Office  of  Defense 
Trade  Controls,  Center  for  Defense 
Trade,  Bureau  of  Pohtico-Military 
Affairs,  Department  of  State  (703-675- 
6650). 

SUPPLEMENTARY  INFORMATION:  An 
indictment  was  returned,  September  4. 
1991.  in  the  U.S.  District  Court,  District 
of  Columbia  charging  Japan  Aviation 
Electronics  Industry  Ltd.,  Aero  Systems, 
Inc.,  and  its  subsidiaries.  Aero  Systems 
Aviation  Corp.,  Hierax  Company  Ltd. 
and  Aero  Systems  PTE.  Ltd.,  with  one 
court  of  conspiracy  (18  U.S.C.  371)  to 
violate  section  38  of  the  Arms  Export 
Control  Act  (AECA,  22  U.S.C.  2778)  and 
implementing  the  International  Traffic  in 
Arms  Regulations  (ITAR)  (22  CFR  parts 
120-130),  and  twenty-one  substantive 
counts  of  violating  the  AECA  and  the 
ITAR.  The  indictment  charges  that  the 
defendants  conspired  to  violate,  and  did 
violate,  the  retransfer  provisions  of  the 
ITAR.  in  that  they  transferred,  or  caused 
to  be  transferred,  to  Iran  in  1984-87 
parts  for  the  LN-12D  inertial  navigation 


systems  installed  in  Iranian  F-4  aircraft, 
without  the  prior  written  approval  of  the 
Department  of  State. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  AECA  (22 
U.S.C.  2778  and  2791)  and  S§  126.7(a)(1) 
and  126.7(a)(2)  of  the  ITAR  (22  CFR 
126.7(a)  (1)  and  (2)).  It  will  remain  in 
force  until  rescinded. 

Dated:  September  10. 1991. 
Richard  A.  Clarke, 

Assistant  Secretary,  Bureau  of  Politico- 
Military  Affairs,  Department  of  State. 
[FR  Doc.  91-22299  Filed  9-13-91: 8:45  am] 

BtUJNO  CODE  4710-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Employee  Protection  Program 
Investigation;  Rnal  Decisions  on  Lead 
Cases 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
ACTION:  Final  decisions  on  lead  cases. 

summary:  dot  announces  its  fmal 
decisions  on  lead  cases  under  the 
Employee  Protection  Program  (EPP)  of 
the  Airline  Deregulation  Act  (ADA). 
DOT  found  that  the  change  in  airline  . 
regulatory  structure  provided  by  ADA 
was  not  the  major  cause  of  bankruptcies 
or  major  employment  contractions 
affecting  five  airlines. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Boyd.  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  P-5.  Department  of 
Transportation.  Washington.  DC  (202) 
366-4870. 

SUPPLEMENTAL  INFORMATION:  Section  43 
of  the  ADA  (49  USC  App.  1522)  relates, 
in  part,  to  the  potential  provision  of 
Federal  financial  assistance  to  certain 
airline  employees  who  lost  their  jobs  or 
had  their  compensation  reduced  as  a 
result  of  a  bankruptcy  or  major 
employment  contraction.  The  potentially 
eligible  employees  are  those  who  had 
been  employed  by  a  covered  airline  for 
at  least  four  years  as  of  the  date  the 
ADA  was  enacted  (October  24. 1978). 
Officers  and  directors,  employees 
terminated  for  cause,  and  employees  on 
strike  were  excluded.  The  covered 
airlines  are  those  holding  certificates  of 
public  convenience  and  necessity  before 
ADA  and  suffering,  during  1979  to  1989, 
a  bankruptcy,  or  an  employment 
contraction  of  at  least  7.5%  over  any 
twelve-month  period.  DOT,  as  successor 
to  the  Civil  Aeronautics  Board  (CAB),  is 
charged  with  determining  whether  the 
major  cause  of  that  bankruptcy  or 
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contraction  was  "the  change  in 
regulatory  structure  provided  by  the 
ADA." 

To  aid  in  understanding  the  impacts  of 
all  factors  that  might  have  affected 
employment  levels  during  those  years, 
such  as  fuel  price  increases,  recession, 
and  strikes,  the  CAB  had  ordered  full 
evidentiary  hearings  regarding  five 
airlines:  Air  New  England,  Mackey 
International,  United,  Pan  American, 
and  Braniff.  DOT  has  determined  that 
the  change  in  airline  industry  regulatory 
structure  provided  by  ADA  was  not  the 
major  cause  of  the  bankruptcy  or  major 
contractions  at  these  airlines  for  the 
period  from  January  1978  through 
September  1983,  and  has  developed 
guidance  for  succeeding  cases  on  issues 
such  as  use  of  econometrics,  analysis  of 
market  shares,  and  others.  Our  decision 
has  been  placed  in  the  DOT  docket  for 
each  case:  Air  New  England  (Docket 
40201),  Mackey  (29783),  United  (38571). 
Pan  American  (38883),  and  Braniff 
(38978). 
Jeffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  91  22316  Filed  9-12-91;  12:14  pm] 

nUJNO  CODE  4*10-«»4t 


National  Higtiway  Traffic  Safety 
Administration 

[Docket  No.  90-13-IP-No.  3] 

Takata-Gerico  Corporation;  Receipt  of 
a  Petition  for  Reconsideration  of  the 
Denial  of  a  Petition  for  Inconsequential 
Noncompliance 

Takata-Gerico  Corporation,  of 
Denver,  Colorado,  has  petitioned  for 
reconsideration  of  the  denial  of  its 
petition  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for 
noncompliance  with  49  CFR  571.213, 
Federal  Motor  Vehicle  Safety  Standard 
No.  213,  "Child  Restraint  Systems."  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  petition  was  denied  on  July  30. 
1991  (56  FR  36075).  The  petition  for 
reconsideration  was  filed  in  accordance 
with  49  CFR  part  556.7.  and  is  published 
under  section  157  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (15  U.S.C. 
1417).  It  does  not  represent  any  agency 
decision  or  other  exercise  of  judgement 
concerning  the  merits  of  the  petition. 

Paragraph  S5.4.3.5(a)  of  Standard  No. 
213  states  that  any  buckle  in  a  child 
restraint  system  belt  assembly  designed 
to  restrain  a  child  using  the  system 


shall:  When  tested  in  accordance  with 
S6.2.1  prior  to  the  dynamic  test  of  S6.1, 
not  release  when  a  force  of  less  than 
nine  pounds  is  applied  and  shall  release 
when  a  force  of  not  more  than  fourteen 
pounds  is  applied. 

The  Takata-Gerico  Corporation 
petitioned  the  agency  on  June  14, 1990, 
for  inconsequential  noncompliance  with 
the  above  mentioned  requirement  of 
Standard  No.  213.  Takata-Gerico 
reported  that  approximately  26,257 
buckles  that  could  release  with  less  than 
nine  pounds  of  pressure  were 
incorporated  in  Guardian  car  seats 
between  January  31, 1990  and  May  3, 
1990.  Takata-Gerico  supported  its 
petition  for  inconsequential 
noncompliance  on  the  basis  of  the 
results  of  the  Yellowstone 
Environmental  Science  study  entitled. 
Cognitive  Skill  Based  Child-Resistant 
Safety  Belt  (March  1990).  Takata-Gerico 
claimed  that: 

1.  Excessive  force  requirements,  such 
as  those  required  under  Standard  213, 
can  "impede"  rescue  in  an  emergency 
situation.  Id.  at  79. 

2.  The  upper  limit  of  thumb 
opposability  strength  of  two  to  four  year 
olds  is  forty  pounds.  Id.  at  45.  (Takata- 
Gerico  stated  that  studies  show  that 
children  under  three  years  of  age  are 
likely  to  use  the  Guardian  car  seat  and 
children  in  this  age  group  are  physically 
incapable  of  releasing  a  belt  buckle  at 
seven  pounds.) 

3.  A  study  of  1500  children,  whose  car 
seat  habits  were  studied,  revealed  that 
children  escape  from  car  seats  through 
means  other  than  releasing  the  belt 
buckle.  Id.  at  16. 

4.  A  car  seat  design  in  which  the  child 
is  denied  access  to  the  car  seat  buckle  is 
more  important  in  ensuring  that  the 
child  remains  restrained  while  in  the  car 
seat  than  the  pounds  of  pressure  needed 
to  release  the  belt  buckle.  Id.  at  46. 

5.  Push-button  buckle  release 
mechanisms  with  force  requirements 
less  than  nine  pounds  were  acceptable 
to  parents.  Id.  at  32. 

6.  An  excessive  force  requirement  is 
above  the  strength  abilities  of  older 
people,  e.g..  grandparents,  thus 
discouraging  or  making  impossible  the 
use  of  child  car  seats  by  older  persons. 
Id.  at  37.  45  (stating  that  the  lower  limit 
of  thumb  opposability  strength  of  61  to 
94  years  olds  is  thirteen  pounds). 

On  July  30. 1991  the  agency  denied 
Takata-Gerico's  petition  for 
inconsequential  noncompliance  (56  FR 
36075).  NHTSA  concluded  in  this  notice 
that  Takata-Gerico  had  not  met  its 
burden  of  persuasion  that  the 
noncompliance  therein  described  is 
inconsequential  as  it  relates  to  motor 


vehicle  safety.  The  bases  for  this 
conclusion  were: 

1.  The  Yellowstone  Study's  conclusion 
regarding  an  ideal  buckle  release 
pressure  of  5  lbs.  must  be  viewed  in 
conjunction  with  other  "ideal"  child 
safety  seat  attributes  and  not  in 
isolation. 

2.  The  seats  in  question  can  be  used 
by  children  weighing  up  to  40  lbs.,  and 
not  children  three  years  of  age  or 
younger,  as  the  petitioner  claimed.  (The 
average  child  weighing  40  lbs.  is  older 
than  three  years  of  age.) 

3.  The  9  lbs.  force  requirement  is  not 
excessive  and  will  not  impede  rescue  of 
a  restrained  child  in  an  emergency. 

4.  Maintenance  and  enforcement  of 
the  9  lbs.  minimum  reduces  the 
likelihood  that  a  child  will  be  able  to 
release  the  buckle. 

In  a  petition  dated  August  30. 1991, 
Takata-Gerico  asked  the  agency  to 
reconsider  its  denial.  The  company 
bases  its  petition  on  the  following 
claims: 

1.  The  denial  incorrectly  states  that 
they  claimed  the  ideal  minimum  release 
tension  should  be  5  lbs. 

2.  The  agency  improperly  rejected  the 
findings  of  the  Yellowstone  study. 

3.  There  is  no  evidence  that  the  9  lbs. 
standard  will  reduce  inadvertent 
deployment  and  that  children  escape 
from  child  safety  seats  by  means  other 
than  releasing  the  belt  buckle. 

4.  The  agency  failed  to  show  how  the 
level  of  noncompliance  poses  an 
unreasonable  risk  to  safety. 

5.  No  instances  of  injury  have  been 
brought  to  the  petitioner's  attention  in 
the  19  months  the  seats  have  been  in  the 
field. 

6.  The  seats  in  question  are  used  99.9 
percent  of  the  time  by  children  3  years 
of  age  and  younger  who  are  incapable  of 
releasing  an  8  lb.  buckle. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Takata- 
Gerico,  described  above.  Comments 
should  refer  to  the  Docket  Number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  room  5109,  400  Seventh 
Street  SW.,  Washington,  DC  20590.  It  is 
requested  but  not  required  that  six 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
petition  and  supporting  materials,  and 
all  comments  received  after  the  closing 
date  will  also  be  filed  and  will  be 
considered  to  the  extent  possible.  When 
the  petition  is  granted  or  denied,  the 
Notice  will  be  published  in  the  Federal 
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Register  pursu.  int  to  the  authority 
indicated  beloiv. 

Comment  closing  date:  October  7, 
1991. 

Authority:  15  ?J.S.C.  1417;  delegation  of 
authority  at  49  C>Tl  1.50  and  49  CFR  501.8. 

Issued  on:  Sepjtember  10, 1991. 
Barry  Febice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-22143  Filed  9-13-91;  8:46  ami 
MLUNO  COOe  491oU«-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requiremental  Submitted  to  0MB  for 
Review. 

Date:  September  la  1901. 
The  Departn  ent  of  Treasury  has 

submitted  the  loUowing  public 


information  co 


lection  requirement(s]  to 


0MB  for  review  v  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  |nay  be  obtained  by 
calling  the  Treasury  Bureau  Gearance 
O^cer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  tie  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvinia  Avenue,  NW.. 
Washington,  DC  20220. 

Intanul  Revenue  Service 

OMB  Nambir:  1545-©393. 

Form  Numb^  Letter  109C  and  Letter 
109{SC)- 

Type  of  Review:  Extension. 

Title:  Retunv  Requesting  Refund 
Unlocatable  oiJNot  Filed;  Send  Copy 
(Letter  109C):  ^d  Statement  of 
Nonreceipt  of  Refund  Shown  on  Tax 
Return  (Letter  ifl9(SC)). 

Description:  The  code  requires  tax 
returns  to  be  fi  ed.  It  also  authorizes  IRS 
to  refund  any  c  verpayment  of  tax.  If  a 
taxpayer  inquii  -es  about  their  non- 
receipt  of  a  ref  ind  and  no  return  la 
foand.  this  iett(>r  is  sent  requestiag  the 
taxpayer  to  fil<  another  return. 

Respondents :  Individuals  or 
households,  Bu  siness  or  other  for  profit. 
Non-profit  inst  tutions.  Small  businesses 
or  organizatior  s. 

Estimated  N  imber  of  Respondents: 
18,223. 

Estimated  B^en  Hours  Per 
Respondents  ninutes. 

Frequency  a  'Response:  On  occasion. 

Estimated  T  Hal  Reporting  Borden: 
185.670  hours. 


IMI 


OMB  Number. 
Form  Numbt  r 
Type  of  Revf^w: 


Xd4d  vlMu. 

None, 
j^tensioa. 


Tftle:  Registration  ReqnirementB  With 
Respect  to  Certain  Debt  ObHgatiotis. 

Description:  The  rule  requires  an 
iamer  of  a  registration-required 
obligations  and  any  person  hoiding  the 
obligation  as  a  nominee  or  custodian  on 
behalf  of  another  to  maintain  ownership 
records  in  a  manner  which  will  permit 
examination  by  the  IRS  in  connection 
with  enforcement  of  the  Internal 
Revenue  laws. 

Respondents:  bidividuals  or 
households,  Business  or  other  for-profk. 
Small  businesses  or  organizations. 

Estimated  Number  of  Recordkeeper 
50,000. 

Estimated  Burden  Hours  Per 
Recordkeeper.  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  50,000  hours. 

Clearance  Officer  Ganick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget  room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-22168  Filed  »-13-91;  8:45  am] 
BNJJNQ  COOf  4aw-<rMi 


Office  of  Thrift  Supervieion 

Bay  Federal  Savings  Banic; 
Appointment  of  Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(B)  and  (H)  of  the  Home  Owners* 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Bay  Federal  Savings 
Bank,  West  Palm  Beach,  Florida,  on 
Septembers,  1991. 

Dated:  September  10. 1991. 

By  the  Office  of  ThriQ  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-22175  Filed  9-13-91:  8:46  amj 

BHJJNQ  CODE  (TaS-OI-ll 


Bay  Savings  Banic;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  audiority  contained  in  section 
5(d)(2)(C)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Bay 
Savings  Bank.  West  Palm  Beach, 
Florida,  OTS  Na  8281.  on  September  6, 
1991. 


Dated:  September  10, 199t. 

By  the  Office  of  Thrift  Supervision. 
NadiM  Y.  Waahington. 
Corporate  Secretary. 
[FR  Doc  91-22177  Filed  S-U-ei;  8:46  ai»l 
MLtm*  cooc  CTsa-et-K 


Edison  Federal  Savings  Association; 
Replacement  of  Coneervator  Witti  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2]  of  the  Home 
Owners*  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Edison  Federal  Savings 
Association,  New  York.  New  York 
("Association*'],  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  30, 1991. 

Dated:  September  10. 1981.* 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  91-22178  Filed  »-13-«;  8:45  am  J 

BiujiM  ceee  (TDMt-M 


Rrst  Savings  and  Loan  Association, 
¥Aa  Replacement  of  Conservator  WRfi 
a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2I  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the    , 
Resolution  Trust  Corporation  as 
Conservator  for  First  Savings  and  Loan 
Association,  F.A.,  Temple,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  6. 1991. 

Dated:  September  10, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-22179  Filed  9-13-«l;  8:45  am) 
anxma  CODE  STM-ovii 


Heartland  Savings  and  Loan 
Association  El  Cajon,  CA;  Appointment 
of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Heartland  Savings  and  Loan 
Association,  El  Cajon,  California,  OTS 
No.  7754,  on  September  6, 1991. 
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Dated:  September  10. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-22180  Filed  9-13-§fl:  8:45  am] 

WLUNG  COOE  •720-01-M 


Mutual  Aid  Federal  Savings  and  Loan 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Mutual  Aid  Federal 
Savings  and  Loan  Association, 
Manasquan,  New  Jersey 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  16, 1991. 

Dated:  September  10. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-22181  Filed  9-13-41:  8:45  am] 
MLLiNO  cooc  trao-oi-M 


Peoples  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Peoples  Federal  Savings 


Bank,  New  Kensington,  Pennsylvania 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  6, 1991. 

Dated:  September  10, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-22182  Filed  9-13-91:  8:45  am] 

BHXJNQ  CODE  •72e-01-M 


United  Home  Federal;  Appointment  of 
Recehfer 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  United 
Home  Federal.  Toledo,  Ohio,  OTS  No. 
3412,  on  September  6. 1991. 

Dated:  September  10, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-22183  Filed  9-13-91;  8:45  am] 
BHJJNQ  COM  trao-oi-M 


United  Savings  and  Loan  Association 
of  Trenton,  FA.;  Replacement  of 
Conservator  With  a  Recehf  er 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Ccnporation  as 
Conservator  for  United  Savings  and 
Loan  Association  of  Trenton,  F.A.. 


Trenton,  New  Jersey  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
September  6, 1991. 

Dated:  September  10. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-22184  Filed  9-13-91:  8:45  am] 

MLUNQ  COOC  STSO-OI-M 


(AC-44;OTSNaS607] 

Hannibal  Mutual  Loan  and  Building 
Association,  HannitMri,  MO;  Final 
Action,  Approval  of  Voluntary 
Supervisory  Conversion  Application 

Notice  is  hereby  given  that  on 
September  9, 1991,  the  Director  of  the 
OfTice  of  Thrift  Supervision  or  his 
designee  approved  the  application  of 
Hannibal  Mutual  Loan  and  Building 
Association  of  Hannibal,  Missouri,  for 
permission  to  convert  to  the  stock  form 
of  organization  in  a  voluntary 
supervisory  conversion.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street.  NW..  Washington,  DC  20552.  and 
the  Des  Moines  Area  Office.  Office  of 
Thrift  Supervision.  Regency  West  2, 1401 
50th  Street,  Des  Moines,  Iowa  50265- 
1013. 

Dated:  September  8. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-22176  Filed  9-13-91;  8:45  am] 
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Sunshiny  Act  Meetings 


This  section  of  the 
contains  notices  of 
under  tt>e 
Act"  (Pub.  L 


FEDERAL  REGISTER 
meetings  published 
Governi^ent  in  the  Sunshine 
94-4*9)   5  U.S.C.   55213^(3). 


September  19S1. 


AFRICAN  DEVELOPI  lENT  FOUNDATION 
BOARD  OF  DfRECT(  fRS  I 
TIME:  11.-00  a  jn.-l:  X)  p.ni. 

PLACE:  African  E)e{irelopfnent 

Foundation. 

date:  Monday,  23 
STATUS:  Open. 
Agenda 

1.  Chaiman't  Repor 

2.  Prestdenf  a  Report 

3.  Other  Buainess 

CONTACT  PERSON  ^R  MORE 

information:  Ms.  (anis  McColIim.  673- 

3916. 

Gregory  Rsbeson  Sn  Hh, 

President 

[FR  Doc  91-22373  Filed  9-12-91;  3:2*  pm| 

MLLMa  COM  ni6-oi-« 


CONSUMBI  PR(  MMJCT 


U.S. 
COMMISSION 


TIME  AND  date: 

September  17. 199: . 


SAFETY 

lOiOO  ajn.,  Tuesday. 


Federal  Register 

Vol.  56,  No.  179 

Monday,  September  16,  1991 


LOCATION:  Room  556,  Westwood  Towers 
Building,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 
STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Pride  in  Public  Service  Award 

The  Commission  will  present  the 
Pride  in  Public  Service  Award  to 
September's  recipient 

2.  Voluntary  Standards/Intematioaal 
Affairs  Activities 

The  staff  will  brief  the  Commission  on 
volantary  standards  and  interaetionat 
affairs  activities  carried  out  by  staff 
during  the  third  quarter  of  fiscal  year 
1991. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Informatioii,  Call  (301) 
492-5709. 

CONTACT  PERSON  FON  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbaid  Ave., 
Bethesda,  Md.  20207  (301)  492-684X). 

Dated:  September  11,  tmv. 
Sheldon  D.  Batts, 
Deputy  Secretary. 
[FR  Doc.  91-22353  Filed  t-12-«:  237  pn) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewt>ere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oc«anic  and  Atmospheric 
Administration 

50  CFR  Part  253 

(Docket  Number  910767-1 167] 

Interjurisdictional  Fisheries 

Correction 

In  rule  document  91-20037  beginning 
on  page  41489,  in  the  issue  of 
Wednesday,  August  21, 1991.  make  the 
following  correction: 

In  the  third  column,  in  the  SUMMARY:. 
in  the  fourth  line,  "Fisheriesunding" 
should  read  "Fisheries  Act  of  1988  (Act) 
(title  m  of  Pub.  L  99-659).  (1)  by 
restricting  enforcement  funding". 

BHJJNQ  CODE  1S0S41-O 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademaric  Office 

37  CFR  Part  1 

(Docket  No.  91054-1 195] 
RIN  0651-AA49 

Patent  Interference  Proceedings 

Correction 

In  rule  document  91-20645  beginning 
on  page  42528  in  the  issue  of 
Wednesday,  August  28, 1991.  make  the 
following  correction: 

§  1.651    [Corrected] 

1.  On  page  42529,  in  the  third  column, 
the  first  two  lines  of  S  1.651(c)(3)  were 
omitted.  Following  S  1.651(c)(2)  insert 
the  following  text:  "(3)  A  testimony 
period  has  been  set  to  permit  an 
opponent  to  prove  a  date  or*. 

§1.684    [Con'ectmJ] 

2.  On  page  42530,  in  the  first  column, 
in  S  1.684(c),  remove  the  first  two  lines 
of  text.  The  first  line  should  read 


"United  States  or  the  foreign  country. 
The". 

BIUJNQ  CODE  1SO»«1-0 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on 
Educational  Research  and 
improvement;  Meeting 

Correction 

In  notice  document  91-21680  beginning 
on  page  46175,  in  the  issue  of  Tuesday, 
September  10, 1991,  make  the  following 
correction: 

On  the  same  page,  in  the  third  column, 
in  "DATES  AND  TIMES",  in  the  second 
line,  "September  26"  should  read 
"September  25". 

BIUJNQ  CODE  1SOM1-0 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Meeting 

Correction 

In  Sunshine  Act  notice  document  91- 
20959  appearing  on  page  43062  in  the 
issue  of  Friday,  August  30, 1991,  make 
the  following  correction:  On  the  same 
page,  in  the  second  column,  the  date  in 
the  file  line  should  read  "8-28-1991." 

MLUNO  CODE  1SOS41-0 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Meeting 

Correction 

In  Sunshine  Act  notice  document  91- 
20960  appearing  on  page  43062  in  the 
issue  of  Friday,  August  30, 1991,  make 
the  following  correction:  On  the  same 
page,  in  the  third  column,  in  the  file  line 
at  the  end  of  the  document,  "FR  Doc.  91- 
20959"  should  read  "FR  Doc.  91-20960". 

MLUNO  COOC  1S06-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 


(Docket  No.  81N-0022] 
RIN090S-AA06 

Weight  Control  Drug  Products  for 
Over-the-Counter  Human  Use;  Certain 
ActNe  Ingredients 

Correction 

In  rule  document  91-18756  beginning 
on  page  37792  in  the  issue  of  Thursday, 
August  8, 1991.  make  the  following 
corrections: 

1.  On  page  37792,  in  the  first  column, 
under  EFFEcnvE  date:,  "February  8, 
1991"  should  read  "February  10, 1992". 

2.  On  page  37793.  in  the  fiirst  column, 
in  the  12th  and  15th  lines,  "February  8, 
1991"  should  read  "February  10, 1992". 

3.  On  page  37798,  in  the  first  colunm. 
in  the  second  paragraph,  in  the  7th  and 
15th  lines,  "February  &  1991"  should 
read  "February  10, 1992". 

S  310.545    (Corrected] 

4.  On  page  37799,  in  third  column,  in 
S  310.545(d)(2).  "February  8. 1991" 
should  read  "February  10, 1992". 

BHJJNO  CODE  1SOfr«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(OR-1 10-4212-13;  0-1-303] 

Realty  Actions;  Sales,  (.eases,  etc: 
Oregon 

Correction 

In  notice  document  91-20114  beginning 
on  page  41704,  in  the  issue  of  Thursday, 
August  22. 1991.  make  the  following 
corrections: 

1.  On  the  same  page,  in  the  3d  column, 
in  the  19th  line  from  the  bottom, 
"SWM-SWV*."  should  read  "SWV4SWy« 

2.  On  page  41705,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  first 
line,  "MFD"  should  read  "MFP". 

3.  On  the  same  page,  in  the  same 
column,  in  the  16th  line,  "6E.,"  should 
read  "6W..". 

BNJJNaCODE  1(06-01-0 
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DEPARTMENT  OF  LABOR 


Employment  anc 
Administration 


Training 


investigations  RMarding 
Certifications  of  |ligibility  to  Apply  for 
Woricer  Adjustm^t  Assistance 


Correction 

In  notice  docunient 
appearing  on  page 


Friday,  Septembei 
was  omitted.  It 
the  appendix  as 
|FR  Doc.  91-23194 


91-21394 
44106  in  the  issue  of 
6, 1991.  the  file  line 
shbuld  appear  following 

forth  below: 
Fted  9-5-91;  8:45  am] 


BIUJNO  CODE  1505414 


SECURITIES  ANQ  EXCHANGE 
COMMISSION 

Commission  Mee^ng 

Correction 


In  the  issue  of 
11. 1991.  in  the  doiument 
page  46342.  make 
correction:  On  the 
second  column,  in 
of  the  document, 
should  read  "FR 


A^ednesday.  September 
appearing  on 
he  following 
same  page,  in  the 
the  file  line  at  the  end 
¥K  Doc.  91-21763" 
91-21736". 


Eoc. 


WLUNG  CODE  1505-01-0 
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Office  of  the  Secretary 

Statutorily  Mandated  Designation  of 
Qualified  Census  Tracts  and  Difficult 
Development  Areas  for  Section  42  of  the 
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DEPARTMENT  0^  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-91-|l24:  FR  2851-N-02] 

Statutorily  Mandiited  Designation  of 
Qualified  Censu«  Tracts  and  Difficult 
Development  Arf  as  for  Section  42  of 
the  internal  Revenue  Code  of  1986 


agency:  Office  0 
action:  Notice. 


the  Secretary,  HUD. 


summary:  This  dpcument  provides  a 
revised  designation  of  "qualified  census 
tracts"  and  an  updated  designation  of 
"difficult  develophient  areas"  for 
purposes  of  the  law  income  housing  tax 
credit  ("LIHTC")  linder  section  42  of  the 
Internal  Revenue  Code  of  1986,  and 
provides  the  revised  methodology  used 
by  the  United  Stales  Department  of 
Housing  and  Urban  Development 
("HUD")  to  reflect  changes  resulting 
from  1990  amendfients  to  section  42. 
FOR  FURTHER  INFORMATION  CONTACT: 


Harold  ].  Gross,  i 
Attorney,  Office  ( 
Department  of  H( 
Development,  45' 
Washington,  DC 
708-3260.  A  teleci 
for  deaf  persons 
(202)  708-9300.  (' 


Lcting  Senior  Tax 
if  the  General  Counsel, 
using  and  Urban 
Seventh  Street,  SW., 
;0410,  telephone  (202) 
mmunications  device 

D]  is  available  at 
lese  are  not  toll-free 


telephone  numbets.) 


[15 


SUPPLEMENTARY 

Previous  Notia  ^ 
published  in  the 
August  22, 1990 
initial  designation 
Tracts  and  Diffici  ilt 
and  invited  comiqent 
designations  and 
methodology,  for 
the  next  round  ofjdes 

Public  Comment 
Comments  were 
comments  urged 
eligible  for  Comniunity 
Block  Grant  fund  i 
Qualified  Census 
that  this  would 
with  the 
42(d)(5}(C)(ii)  (I) 
Revenue  Code  of 
Qualified  Census 

One  comment 
census  tract  2503101 
based  on  a  numb  > 
several  not  contained 
requirements  of 
42(d)(5)(C}(ii)(I). 
determined  that 
Baltimore  does 
requirements  of 

A  fourth  comment 
appreciation  that)  the 


Ibii 
requirerr  ents 

line 


npt 

sie 


flFORMATION: 

A  previous  Notice 
federal  Register  on 
FR  34397),  made  an 
of  Qualified  Census 
Development  Areas 
on  these 
on  HUD'S 

consideration  before 
ignations. 
Review:  Five 
r  jceived.  Two 
hat  census  tracts 

Development 
be  designated  as 
Tracts.  HUD  believes 
clearly  inconsistent 

in  sections 
d  (II)  of  the  Internal 
1S86  on  designation  of 
Tracts. 

^quested  review  of 
in  Baltimore,  MD, 
r  of  factors,  including 
"  in  the 
rtode  section 
'  Tie  Department  has 
snsus  tract  2503.01  in 
meet  the 

ction  42(d){5)(C)(ii)(I). 
expressed 
Boston  Primary 


Metropolitan  Statistical  Area  ("PMSA") 
was  designated  as  a  Di^icult 
Development  Area,  and  urged  HUD  to 
ensure  that  its  methodology  for 
designating  Difficult  Development  Areas 
continue  to  target  resources  where  they 
are  most  needed  and  that  such 
methodology  not  put  lower-income  core 
cities  at  a  disadvantage.  HUD  intends  to 
continue  using  its  current  methodology 
for  designating  Difficult  Development 
Areas  and  to  review  periodically  the 
performance  of  this  methodology  in 
accomplishing  the  purposes  of  Code 
section  42(d)(5)(C)(iii). 

A  fifth  comment,  asking  for 
information  on  obtaining  census  tract 
maps,  was  unrelated  to  the  methodology 
for  designating  Qualified  Census  Tracts 
and  Difficult  Development  Areas. 

Summary  of  Relevant  Changes  to  Low 
Income  Housing  Tax  Credit 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  the  "Act"  amended  section 
42(d)(5)(C)(ii)(I]  in  two  ways  that  affect 
the  designation  of  Qualified  Census 
Tracts.  First,  consistent  with  HUD 
methodology,  an  amendment  made  by 
section  11701(a)(2)  of  the  Act  specifies 
that  the  income  test  should  be  based  on 
the  most  recent  census  data.  Second,  an 
amendment  made  by  section  11407(b)(4) 
of  the  Act  allows  the  Secretary  of 
Housing  and  Urban  Development  to  use 
enumeration  districts  if  sufficient  data 
are  not  available  to  use  census  tracts. 
For  designations  based  on  the  1980 
Census,  this  change  has  the  effect  of 
allowing  HUD  to  designate  Qualified 
Census  Tracts  in  areas  for  which  the 
Census  Bureau  did  not  develop  tracts, 
generally,  in  non-metropoUtan  areas. 

Basis  for  New  Designations  oF  Qualified 
Census  Tracts  and  Dinicidt 
Development  Areas 

The  amendment  to  Code  section 
42(d)(5)(C)(ii)(I)  required  HUD  to 
redesignate  Qualified  Census  Tracts  for 
two  reasons.  First,  HUD  may  now 
designate  enumeration  districts  in  areas, 
mainly  non-metropolitan  areas,  that 
have  not  been  delineated  into  census 
tracts.  Second,  the  designation  of 
enumeration  districts  in  areas  where 
census  tracts  have  already  been 
designated  could  result  in  the 
disqualification  of  already  designated 
census  tracts,  if  the  population  of  the 
newly  designated  enumeration  districts 
plus  the  population  of  the  previously 
designated  census  tracts  exceeds  20 
percent  of  the  population  of  the  area.  In 
addition,  HUD  discovered  a  calculation 
error  that  affected  the  designation  of 
Qualified  Census  Tracts  in  Puerto  Rico. 

This  notice  lists  all  areas— census 
tracts,  enumeration  districts,  and,  where 


applicable,  other  small  geographical 
areas  identified  by  the  Census  Bureau 
within  untracted  regions— that  satisfy 
the  requirement  for  designation  as 
Qualified  Census  Tracts.  For  the  50 
States  and  the  District  of  Columbia,  as  a 
result  of  these  changes,  no  previously 
designated  Qualified  Census  Tract  has 
been  deleted,  but  some  enumeration 
districts  and  other  geographical  entities 
have  been  added  as  Qualified  Census 
Tracts.  In  Puerto  Rico,  some  census 
tracts  incorrectly  designated  in  the  last 
Notice  have  been  deleted.  The  principal 
change  for  Puerto  Rico,  however,  is  that 
the  addition  of  enumeration  districts  in 
combination  with  the  20  percent  rule  has 
eliminated  certain  previously  designated 
census  tracts  that  were  not  as  poor  as 
the  enumeration  districts  that  were 
added. 

HUD  bases  its  designation  of  Difficult 
Development  Areas  on  estimates  of 
local  rents  and  incomes  which  are 
updated  annually.  Therefore,  HUD  will 
update  its  designation  of  Difficult 
Development  Areas  annually  as  it 
obtains  new  information  on  local  rents 
and  incomes. 

This  Notice  lists  Difficult 
Development  Areas  based  on  FY  '91 
Fair  Market  Rents  ("FMRs")  published 
in  the  October  1, 1990  Federal  Register 
and  FY  '91  estimates  of  the  section  8 
very  low  income  limit  which  were 
approved  by  HUD  on  April  17. 1991.  The 
new  list  contains  eight  metropolitan 
areas  and  28  non-metropolitan  counties 
that  were  not  on  the  initial  list.  Two 
metropolitan  areas  and  10  non- 
metropolitan  counties  that  were  on  the 
initial  list  are  not  on  the  new  list.  Once 
again,  the  New  York  PMSA  was  the 
metropolitan  area  that  put  the  list  of 
metropolitan  areas  over  the  20  percent 
cap.  As  explained  in  the  August  22, 1990 
Notice,  HUD  divided  the  New  York 
metropolitan  area  into  its  constituent 
areas,  each  of  which  has  a  population 
comparable  to  or  larger  than  most 
metropolitan  areas.  Each  county  was 
ranked  on  the  basis  of  data  from  the 
1980  Census  and  the  top-ranked  county 
(Bronx)  was  included  in  the  designation. 
Last  year,  New  York  County 
(Manhattan)  was  also  included,  but  this 
year  the  addition  of  the  eight  new 
metropolitan  areas  precluded  the 
inclusion  of  New  York  County  within 
the  20  percent  cap. 

Revised  Explanation  of  HUD 
Designation  Methodology 

A.  Qualified  Census  Tracts 

In  developing  the  LIHTC  list  of 
Qualified  Census  Tracts,  HUD  uses  the 
most  recent  Census  data  and  the  most 
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current  metropolitan  area  definitions 
established  by  the  Office  of 
Management  and  Budget.  Census  data 
are  available  from  the  1980  census  for 
most  areas  on  either  a  census  tract  or 
enumeration  district  basis.  Block 
Numbering  Areas  ("BNAs")  and 
remainders  of  Minor  Civil  Divisions 
("MCDs")  were  used  where  tracts  or 
enumeration  districts  were  not 
available.  Therefore,  all  U.S.  geographic 
areas  are  covered.  The  1990  Census  will 
delineate  census  tracts  for  the  entire 
United  States. 

Qualified  Census  Tracts  are 
determined  as  follows: 

1.  A  census  tract  must  have  SO  percent 
of  its  households  with  incomes  below  60 
percent  of  the  area  median  gross  income 
(•■AMGI")  to  be  eligible.  HUD  has 
defmed  60  percent  of  AMGI  as  120 
percent  of  HUD's  Very  Low  Income 
Limits,  which  are  based  on  50  percent  of 
area  median  family  income,  adjusted  for 
high  cost  and  low  income  areas.  The 
1990  income  estimates  are  then  deflated 
to  the  appropriate  year,  so  they  match 
the  Census  income  data. 

2.  For  each  census  tract,  the 
percentage  of  households  below  the  60 
percent  income  standard  was 
determined  by  (a)  calculating  the 
average  household  size  of  the  census 
tract,  (b)  applying  the  income-standard 
after  adjusting  it  to  match  the  average 
household  size,  and  (c]  calculating  the 
number  of  households  with  incomes 
below  the  income  standard. 

3.  Qualified  Census  Tracts  are  those 
in  which  50  percent  or  more  of  the 
households  are  income-eligible  and  the 
population  of  all  census  tracts  that 
satisfy  this  criterion  does  not  exceed  20 
percent  of  the  total  population  of  the 
respective  area. 

4.  In  areas  where  more  than  20 
percent  of  the  population  qualifies, 
census  tracts  are  ordered  from  the 
highest  percentage  of  eligible 
households  to  the  lowest.  Starting  with 
the  highest  percentage,  census  tracts  are 
included  until  the  20  percent  limit  is 
exceeded.  If  a  census  tract  is  excluded 
because  it  raises  the  percentage  above 
20  percent,  then  subsequent  census 
tracts  are  considered  to  determine  if  a 
census  tract  with  a  smaller  population 
could  be  included  without  exceeding  the 
20  percent  limit. 

B.  Difficult  Development  Areas 

In  developing  the  list  of  Difficult 
Development  Areas,  HUD  compares 
incomes  with  housing  costs.  The  basis 
for  these  comparisons  are  the  HUD 
income  limits  and  FMRs  used  for  the 


Section  8  Existing  Housing  Program.  The 
procedure  used  in  making  these 
calculations  follows: 

1.  For  each  metropolitan  area  and 
each  nonmetropolitan  county,  a  ratio  is 
calculated.  This  calculation  uses  the 
two-bedroom  FMR  and  the  four-^person 
income  limit  for  Very  Low  Income 
households.  The  numerator  of  the  ratio 
is  the  ratio  of  the  area  FMR  to  the  US 
average  FMR.  The  denominator  of  the 
ratio  is  the  ratio  of  60  percent  of  the 
AMGI  to  60  percent  of  the  U.S.  median 
gross  income. 

2.  The  ratios  of  the  FMR  to  the  income 
limit  are  arrayed  in  descending  order, 
separately,  for  metropolitan  areas  and 
for  nonmetropolitan  counties. 

3.  The  Difficult  Development  Areas 
are  those  areas  with  the  highest  ratios 
cumulative  to  20  percent  of  the 
population  of  all  metropolitan  areas  and 
of  all  nonmetropolitan  counties. 

4.  The  American  Housing  Survey  data 
used  to  calculate  the  FMRs  for  New 
York  City  are  adjusted  by  eliminating 
rent-controlled  units.  The  FMRs  are 
recalculated  on  the  basis  of  the  adjusted 
data.  Because  FMRs  are  based  on  recent 
mover  rents,  the  FMRs  generally  reflect 
market  rents  rather  than  rent-controlled 
rents. 

Other  Matters 

A  ftnding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2](C]  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  8.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

This  notice  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(d)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signiRcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 


undersigned  hereby  certifies  that  this 
notice  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  notice 
involves  the  designation  of  "difficult 
development  areas"  and  "qualified 
census  tracts"  as  required  by  Code 
section  42  which  designates  areas  and 
tracts  for  use  by  political  subdivisions  of 
the  States  in  allocating  the  Low  Income 
Housing  Tax  Credit  under  section  42  of 
the  Code.  This  notice  places  no  new 
requirements  on  the  States,  their 
political  subdivisions,  or  on  the 
applicants  for  the  credit.  This  notice 
only  details  the  technical  methodology 
used  in  making  such  designations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  e(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  order.  The  notice  merely 
designates  "difficult  development  areas" 
and  "qualified  census  tracts"  as 
required  under  Code  section  42,  as 
amended,  which  designated  areas  and 
tracts  are  for  the  use  by  political 
subdivisions  of  the  States  in  allocating 
the  Low  Income  Housing  Tax  Credit 
under  section  42  of  the  Code. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
notice  involves  the  designation  of 
"difficult  development  area"  and 
"qualified  census  tracts"  as  required  by 
section  42  of  the  Code,  as  amended, 
which  designated  areas  and  tracts  are 
for  use  by  political  subdivisions  of  the 
States  in  allocating  the  Low  Income 
Housing  Tax  Credit  under  section  42  of 
the  Code.  The  notice  also  details  the 
technical  methodology  used  in  making 
such  designations. 

Dated:  August  21. 1991. 
Frank  Keating, 
Acting  Secretary. 
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1»T 

E  N46ia 

69 

N46t1 

46 

N46t8 

891 

N4694 

96 

N4639 

94 

N4«S» 

196 

E  N46t7 

70 

N4628 

128 

N4690 

129 

N493a 

133 

N4633 

36 

N4f9f 

41 

E  N46S6 

128 

N4637 

66 

N4699 

66 

N490P 

99 

N4804 

341 

N4805 

140 

E  N4811 

84 

N4812 

47 

N4919 

189 

N4819 

99 

N48t6 

963 

IRS  Swctlori  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 


f>a0«:  004 


STATE:  ARIZONA 

.  '-■ 

.  '^^ 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

AZ  NAVAJO 

E 

N4817 

339 

N4818 

257 

E  N4819 

443 

E  N4820 

94 

E  N4821 

780 

E  N4822 

N4823 

152 

N4824 

618 

E  N4827 

202 

E  N4828 

192 

E  N4829 

126 

E  »'4832 

N4834 

599 

N4837 

386 

E  N7002 

260 

E  N7003 

54 

E  N7006 

133 

E  N70n 

N7012 

528 

N7013 

253 

E  N7024 

438 

E  N7031 

187 

E  N780S 

•4 

E  N780e 

N7811 

99 

N7812 

77 

E  N78I4 

•4 

E  N7816 

91 

E  N7817 

91 

E  N7823 

N7824 

75 

N7867 

41 

AZ  PINAI 

0001. 

5250 

0010. 

4596 

T  0018. 

611 

T  0019. 

2321 

AZ  SANTA  tRUZ 

0006 

42 

AZ  YAVAPAI 

0455 

456 

0456 

40 

E   0470 

99 

E  0471 

321 

E  0472 

t«S 

E  048f 

0484 

34 

0486 

178 

E   0490 

258 

E  0491 

222 

E  OSOO 

304 

E  0S09 

0515 

221 

0524 

142 

E   0529 

372 

E   0932 

325 

E  0536 

291 

E  0937 

0538 

289 

0540 

735 

AZ  YUNA 

00O1. 
0115. 

2456 
7044 

0003. 

5231 

T  0013. 

4346 

T  0101. 

1461 

T  0105. 

1618 

T  0106. 

POP. 
394 
79 
909 
100 
122 


197 
489 
663 

989 


113562  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  16.8 


STATE:  ARKANSAS 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRA 

CT/IO 

POP. 

AR  ARKANSAS 

0012 

1208 

0020 

97 

AR  ASHLEY 

0978 

352 

0983 

790 

E 

0984 

1181 

E 

0989 

781 

E 

0991 

•41 

E 

0992 

110 

0995 

471 

0996 

175 

E 

0997 

123 

E 

0998 

1«7 

E 

0949 

268 

E 

1009 

1379 

AR  BAXTER 

0811 

190 

AR  BOONE 

0679 

191 

0686 

349 

E 

0697 

31 

AR  BRADLEY 

0305 

1475 

0312 

240 

E 

0316 

J90 

,E 

0317 

432 

E 

0318 

190 

E 

0319 

143 

AR  CALHOUN 

0500 

108 

0916 

319 

E 

0921 

392 

AR  CARROLL 

1277B 

84 

1281 

111 

E 

1291 

257 

E 

1301 

94 

AR  CHICOT 

1090 

1644 

1091 

1633 

E 

1056 

977 

E 

1061 

1861 

E 

1063 

1072 

AR  CLARK 

0659 

123 

0665 

77 

AR  CLAY 

1054E 

61 

1055 

227 

E 

1056 

410 

E 

1086 

1139 

E 

1094 

243 

AR  CLEBURNE 

0113 

90 

AR  CLEVELAND 

0455 

83 

0466 

411 

AR  COLUMBIA 

0011 

463 

AR  CONWAY 

0363 

368 

0372 

99 

AR  CRAIGHEAD 

0547 

16 

0991 

39 

E 

0567 

161 

E 

0973 

130 

AR  CROSS 

0701 

589 

0710 

930 

AR  DALLAS 
AR  DESHA 

0176 
1252 

173 
141 

1256 

618 

E 

1259A 

1929 

E 

1260 

1437 

E 

1262A 

979 

E 

1266 

399 

AR  DREW 

1150 

279 

1191 

933 

E 

1153 

400 

E 

1168 

389 

AR  FRANKLIN 

1176 
1206 

31 
353 

1178 

402 

E 

1180 

3S 

E 

1181 

227 

E 

nts 

194 

E 

t198E 

49 

AR  FULTON 

0022 

69 

AR  GARLAND 

1311A 
9902. 

48 
5082 

E 

1328A 

142 

E 

1331 

118 

E 

1341 

63 

E 

1391 

«• 

E 

1381 

63 

IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


STATE;  ARKANSAS 

STATE  AND  COUNTY 

AR  GRANT 

AR  GREENE 

AR  HEMPSTEAD 

AR  HOT  SPRING 

AR  HOWARD 

AR  INDEPENDENCE 

AR  IZARD 

AR  JACKSON 

AR  JOHNSON 

AR  LAFAYETTE 

AR  LAWRENCE 

AR  LEE 

AR  LINCOLN 
AR  LOGAN 
AR  MADISON 
AR  MARION 

AR  MISSISSIPPI 
AR  MONROE 

AR  MONTGOMERY 
AR  NEVADA 
AR  NEWTON 

AR  OUACHITA 
AR  PERRY 
AR  PHILLIPS 

AR  PIKE 

AR  POLK 

AR  POPE 

AR  PRAIRIE 

AR  RANDOLPH 

AR  ST.  FRANCIS 

AH  SCOTT 

AR  SEARCY 

AR  SEVIER 
AR  SHARP 

AR  STONE 
AR  UNION 


TRACT/ED 
E  0743 
0342 
0414 
1228 
0O77 
1126 
0470 
0936B 
0181 
0130 
0122A 
0825 
0835 
0352 
0457 
0262 
0052 
0099 
1297 
0207 
0220 
0020 
0790 
0358 
0374 
0232 
04  16 
1201A 
1217 
0604 
0128 
0526 
0302 
0254 
0751 
0600 
0617 
0301 
0317 
1114 
0976 
1001 
0401 
0427 
0881 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


POP. 

540 

285 

1518 

312 

43 
249 
122 

50 

44 

886 

263 

166 

1488 

1671 

63 
357 
327 
189 
281 
804 
237 
267 
266 
170 
478 
278 
254 
411 
608 
264 
107 
156 
191 

82 
340 
223 
117 
350 
501 
495 
493 
213 

76 
371 
720 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO 


E  0415 

E  0078 

E  1134 

E  0471 

E  0950 


0141 
0124 
0826 
0836 
0356 
0458 
0268 
0053 


E  1298 

E  0210 

T  9901. 

E  0793 

E  0368 

E  0378 

E  0233 


E 
E 
E 

E 
E 

E 
E 
E 

E 
E 

E 
E 
E 
E 

E 
E 


1209 
1222 
0606 
0143 
0535 
0303 
0257 
0754 
0601 
0621 
0304 
0319 

1116 
0977 

1010 
0405 


E   0889 


Paqe:  005 


POP. 


831 

178 
105 
414 
491 

1383 

92 

511 

1255 

1113 

103 

197 

176 

208 

206 

4909 

184 
137 
156 
342 

1029 

1054 

177 

98 

13 

800 

187 

714 

86 

401 

257 

140 

80 

226 

319 

353 

435 


E  0426 

E  0083 

E  1158 

E  0487 


0137 

0837A 

0838 

0357 

0474 


E   0054 

E   1315 
E   0211A 


E  0369 
E  0379 
E   0234 


1211 
1223 


E  0538B 

E  0306 

E  0264 

E  0767 

E  0607 

E  0306 

E  0320 

E  0979 

E  1011 

E  04  14 

E  0902 


326  E  0437 

141  E  0093 

94  E  1 168 

175  E  0500 


383 
363 
191 
789 

112 

82 

735 
238 


73 
86 
85 

977 
778 


104 
159 
123 
1194 
131 

600 
177 

169 
270 
408 

1029 


E  0133 

E  0831 

E  0841 

E  0359 


E   0084 


1316 
0313A 


E  0371 
E  0380 
E   0344 

E  1313 
T  9903. 


E  0559 

E  0315 

E  0383 

E  0771 

E  0609 


0308 
0323 


E   0988C 
E   0417 
T  9904. 


930 

943  E  0106 

398  E  1175 

118  E  0501 


49  E  0134 

1177  E  0633 

14  E  0846 

633  E  03618 


317 

335 
314 


142 

87 

638 

639 
4391 


S3 
486 
441 
385 

87 

368 

370 

103 

79 

4902 


E   Q093 
E  03 18 

E   0372 


E   1313 
T  9904. 


0316 
0284 
0773 
0610 


E   0313 

E   0995 
E   0419 


158 

380 

76 


315  E  0139 

797  E  0834 

810  E  0847 
53 


30   E   0097 
344    E   0319 


169 

1341 

218 


161 
304 


334    E   0373     400 


434    E   1316      693 
5353 


343 

330 

1319   E   0775 
63    E   0611 

671    E   0316 


77 
108 


E   0996 
E   0431 


528 

75 

378 


120 
206 


5? 
I- 
g. 

I 

7 


< 
z 

o 

2 

I 

9 

3 


P 

M 


z 

o 


IAS  Section  42(d)(5)(C)  OUALIFIED  CENSUS  TRACTS 
STATE:  ARKANSAS 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRA 

CT/ED 

AR  VAN  BUREN 

E   0053 
E   0072A 

294 
182 

E   0054B 

45 

E   0055B 

57 

E   0061B 

96 

E 

0062 

AR  WHITE 

E   0187 

385 

AR  WOODRUFF 

E   0653 

180 

E   0655 

1369 

E   0663A 

567 

E   0671 

75 

t 

0673 

AR  YELL 

r  0838 

352 

E   0851 

333 

E   0857 

78 

E   0861 

132 

Pag«:  006 


POP.   TRACT/ED    POP. 
55   E  0066     172 


922   E  0675 


114 


125820  TOTAL  POPULATION  OF  OUALIFIED  CENSUS  TRACTS  /  PERCENT   9.0 


STATE:  CALIFORNIA 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRTA 

Ct/EO 

TOP. 

TRA 

CT/EO 

POP. 

CA 

CALAVERAS 

0058 

413 

CA 

DEL  NORTE 

0327 

187 

E 

0330 

1181 

E 

0335 

1005 

CA 

GLENN 

0007C 

37 

E 

N0009 

73 

CA 

HUMBOLDT 

0010. 

5238 

CA 

IMPERIAL 

0114. 

3083 

T 

0120. 

4722 

T 

0125. 

2428 

CA 

INYO 

0261 

22 

E 

0295 

215 

E 

0296 

302 

E 

0309 

299 

E 

0310 

247 

E 

N02S2 

160 

N0253 

236 

E 

N0279 

203 

E 

N0280 

249» 

E 

N029t 

248 

CA 

KINGS 

0011. 

4736 

T 

0013. 

2160 

CA 

LAKE 

0051 

1012 

E 

0055 

593 

E 

0063 

1824 

E 

0089 

400 

E 

0094 

455 

E 

0095 

1015 

0097 

506 

E 

0098 

860 

E 

0104 

840 

E 

0110 

546 

CA 

LASSEN 

0253 

53 

E 

0254 

49 

E 

0279 

688 

CA 

MADERA 

0009. 

3852 

CA 

MARIPOSA 

0485 

228 

E 

0487 

567 

E 

0494 

572 

CA 

MENDOCINO 

0152 
0208 

23 
75 

E 
E 

0160 
0235 

766 
628 

E 
E 

0165 
0240 

222 

126 

E 

0190 

292 

E 

0191A 

274 

E 

0194 

633 

CA 

MODOC 

0727 

511 

E 

0737 

2 

CA 

MONO 

0024 

175 

CA 

NEVADA 

0010. 

139 

CA 

SAN  BENITO 

0005A 

169 

CA 

S I SK I  YOU 

0110A 

276 

E 

0114 

691 

0115 

190 

E 

0119 

488 

E 

0122 

509 

E 

0124 

1 19 

0130 

292 

E 

0133 

64 

0136 

141 

E 

0159 

240 

E 

0161 

22 

E 

0162 

160 

CA 

TEHAMA 

0625 

829 

E 

0626 

412 

0660 

995 

E 

0670 

186 

CA 

TRINITY 

0008 

113 

E 

0011 

120 

0012 

399 

E 

0014 

71 

E 

0029 

221 

CA 

TUOLUMNE 

0185 
N0207 

68 
93 

E 

0187 

27 

0197 

233 

E 

0215 

303 

E 

0216 

604 

E 

0227 

410 

53815  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.5 


STATE:  COLORADO 

STATE  AND  COUNTY 
CO  ARCHULETA 
CO  BACA 
CO  BENT 


TRACT/EO  POP.   TRACT/ED    POP. 

E  N0785  158 

E   0554  240    E   0566      150 

E   0181  43 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO 


POP. 


< 
O, 

z 

o 


S 


o 

9 
O. 

<< 

CO 
A 

•O 

I"* 
CO 

3 

c 

n 
►1 


a. 

n 


IR«;  Section  42(d)(5)(C)  OOALIFIED  CENSUS  TRACTS 


STATE:  COLORADO 

STATE  AND  COUNTY 
CO  CONEJOS 

CO  COSTILLA 
CO  CROWLEY 
CO  CUSTER 
CO  DELTA 

CO  DOLORES 
CO  EAGLE 
CO  ELBERT 
CO  FREMONT 

CO  GARFIELD 
CO  GUNNISON 
CO  HINSDALE 
CO  HUERFANO 
CO  KIOWA 
CO  KIT  CARSON 
CO  LA  PLATA 

CO  LAS  ANIMAS 

CO  LOGAN 
CO  MESA 

CO  MOFFAT 
CO  MONTEZUMA 
CO  MONTROSE 
CO  OTERO 
CO  PARK 
CO  PHILLIPS 
CO  PITKIN 
CO  PROWERS 
CO  RIO  GRANDE 
CO  SAGUACHE 
CO  SAN  MIGUEL 
eo  SUMMIT 
CO  TELLER 
CO  WASHINGTON 
CO  YUMA 


TRACT/EO 
E   0625 
E   0635 
E   0326 
E   1100 
E   1150 
E   1631 
r  9903. 
E   0500 
E   0703 
E   0601 
E   1453 
T  9902. 
E   0611 
E   0800 
E   0036 
E   0407 
E  0725 
E   0232 
E  N1396 
E  N14t3 
E   0054 
E   0070 
E   0012 
T  0001. 
E   0132 
0902 
1300 
1211 
0461 A 
0132 
0781 
0280 
0983 
0676 
0001 
0315 
T  01Q3. 
E   0156 
E   0184 


E 
E 

E 
E 
E 
E 
E 
E 
E 
E 
E 


POP. 
687 
460 
298 
306 
280 
459 
6751 
76 
94 
252 
72 
4498 
34 
59 
63 
134 
87 
53 
99 
47 
64 
137 
48 
453 
69 
31 
693 
459 
93 
75 
331 
617 
3iO 
656 
41 
39 
1391 
367 
363 


TRACT/EO 
E   0637 


0637 
0339 
1103 
1151 
1633 


T  9904. 

E  0704 
E  0609 
E   1455 


E  0802 

E  0409 
E   0733 

E  Nt397 

E  0056 

T  0003. 


POP.  TRACT/EO  POP. 

339  E  0630  596 

531  E  0638  633 

843  E  0330  817 

599  E  1104  193 

334  E  1155  132 

186  E  1633  915 

849  T  9905.  368 


E  N0915 
E  1391 
E  1212 
E   0463 


E   0782 


E   0678 
E   0003 


185 
420 
190   E   1456 


62  E   0807 

184  E  0410 

126  E   0735 

82  E  N1405 

76  E   0060 

1464  T  0009. 

112  E  N0916 

567  E   1314 

714  E.   1214 

36  E   0465 

179  E   0783 


TRACT/ED 
E  0631 
E  0639 
E  0331 
E   1105 


1634A 


• 

Page:  007 

• 

POP. 

66 

480 

218 

253 

TRACT/EO 
E  0633 
E  0640 
E  0333 

POP. 
469 

135 
182 

TRACT/EO 
E  0634 
E   0641 

POP. 
485 
881 

336 

E   1635 

180 

T  9902. 

1184 

315  E   1457A 

50  E  0815 

94 
31 

301  E  N1407 

101  E   0065 

1381 

313  E  N09I7 
333  . 

'639  E   1216 

147  E   0468 

378  E   0788A 


544 

E   146!^ 

308 

E   1464 

119 

36 

E   0819 

-  ^  ■ 

41 

186 

E  N1408 

300 

E  N1411 

33 

87 

E  0068 

53 

E   0069 

333 

54   E  0684      30 

495    E   0010      204 


E   0685 


5«4 

111  E  1317 

158  E  0469 

133  E  0795 

890  E  0691 


58 

60   E   0470 

144 


13« 


20 


46302  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.3 


f 


>      :  ♦ 


IRS  S«ct«on  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  CONNECTICUT 

TRACT/EO 


Page:  008 


STATE  AND  COUNTY 
CT  TOLLAND 
CT  WINDHAM 


TRACT/EO 
T  8804. 
T  80O3. 


POP. 
1109 
4768 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP. 


5877  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.8 


STATE:  FLORIDA 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

FL  CALHOUN 

0005 

272 

0008 

156 

E 

0016 

463 

FL  CHARLOTTE 

0205A 

921 

0207 

808 

E 

0211 

44 

E 

0213 

164 

C 

0219 

984 

e  0306 

61 

FL  COLUMBIA 

0500 

96 

0506 

1163 

E 

0508 

311 

E 

0515B 

913 

E 

0926 

386 

FL  OE  SOTO 

0003T 

744 

0003U 

1746 

FL  DIXIE 

0105 

304 

FL  FLAGLER 

ooto 

1116 

001 1U 

246 

FL  FRANKLIN 

0201 

286 

0204  T 

124 

E 

'oaot 

1246 

E 

0210 

808 

FL  GLADES 

0058 

160 

0073 

518 

E 

N0055 

96 

^ 

FL  GULF 

0227V 

622 

FL  HAMILTON 

0602A 

218 

0603A 

1043 

FL  HARDEE 

0668 

101 

0669 

1328 

FL  HENDRY 

0055 

2301 

N0062 

387 

FL  HIGHLANDS 

0829 

2032 

0831 

197 

E 

0832 

62 

E 

0839 

92 

E 

0899B 

141 

t     0866 

1978 

FL  HOLMES 

0175 

304 

0177A 

204 

E 

0177B 

113 

E 

0185 

799 

E 

0191 

284 

E  0194 

1020 

FL  INDIAN  RIVER 

0503. 

5730 

FL  JACKSON 

0052 

1060 

0055 

1475 

E 

0061 

894 

E 

0069 

1434 

E 

0089 

1179 

FL  JEFFERSON 

0277 

1366 

0278 

200 

E 

0283 

550 

E 

0284 

269 

FL  LAFAYETTE 

0003 

405 

FL  LEVY 

0334 

147 

0349 

72 

FL  LIBERTY 

0254B 

59 

0255 

329 

E 

0297 

204 

E 

0299 

134 

FL  MADISON 

0378 

1041 

0386 

1571 

E 

0391 

264 

• 

FL  OKEECHOBEE 

0025B 

44 

FL  PUTNAM 

0430A 

368 

0434 

23 

E 

0456 

906 

T 

9901. 

9849 

, 

FL  SUMTER 

0007B 

62 

FL  SUWANNEE 

0027 

1056 

0048 

622 

- 

FL  TAYLOR 

0152 

780 

0156 

2771 

FL  UNION 

0013 

198 

, 

. 

f 

■■  ,    ■ 

FL  WALTON 

0280 

905 

FL  WASHINGTON 

012S 

716 

E 

0138 

633 

E 

0140 

228 

E 

0141 

797 

E 

0143 

347 

t     0148 

92 

60782  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.1 


i 

is 

z 

o 

o 

D 

S 


STATE:  GEORGIA 

STATE  AND  COUNTY 
GA  CLAY 
GA  FLOYD 


TRACT/ED 
T  9901. 
T  0011. 


POP. 
3953 
2399 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


T  0016. 


4991   T  0019. 


1328 


IRS  Section  43(d)(5)(C)  OOALlflEO  CENSUS  TRACTS 
STATE:  GEORGIA 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

GA  GLYNN 

T  9906. 

4937 

GA  GRADY 

T  9903. 

5059 

GA  LOWNDES 

T  9909. 

4309 

T  9910. 

P»9»:   009 


POP.   TRACT/ED 

5035   T  9911. 
37069  TOTAL  POPULATION  OF  OUALIFIED  CENSUS  TRACTS  /  PERCENT   1.8 


POP .   TRACT/EO 
5898 


POP.   TRACT/EO    POP.   TRACT/tO    POP. 


STATE:  HAWAII 

STATE  AND  COUNTY 
HI  HAWAII 
HI  KAUAI 
HI  MAUI 


TRACT/EO 
T  0204. 
T  0«1O. 
T  0313. 


POP.   TRACT/ED 
4003 
2t6 

»T2    T  0317. 


POP. 


TRACT/EO    POP.   TRACt/EO    POP.   TRACT/ED    POP.   TRACT/ID     »0P. 


3574 
8375  TOTAL  POPULATION  OF  OUALIFIED  CENSUS  TRACTS  /  PERCENT   4.1 


STATE:  IDAHO 

STATE  AND  COUNTY 
ID  ADAMS 
10  BANNOCK 
ID  BENEWAH 
ID  BINGHAM 

ID  BLAINE 
ID  BONNER 

ID  BONNEVILLE 

ID  BOUNDARY 

10  BUTTE 

ID  CANYON 

ID  CASSIA 

ID  CLEARWATER 

ID  ELMORE 

10  FRANKLIN 

ID  GEM 

10  GOOPING. 

10  IDAHO 


ID  JEFFIRSON 
ID  JEROME 
ID  KOOTENAI 

ID  LATAH 
ID  LEMHI 


TRACT/EO 

C  00*3 
T  OOQI. 

E  0«*O 
E  0417 
E  NQ46I 
E  1029 
E  0512 

E  0**1 
E  0777 
E  0flO6 
E  0025 
T  0214. 
E  0C56 
E  N40«1 
E  0327 
E  0375 
E  0227 
E  0100 
E  0929 
E  0985 
E  N0981 
E  0742 
E  0052 
E  0646 
E  N9731 
E  0357 
E  0*06 


POP. 

99 

1986 

2*1 

39 

504 

47 

*5 

42 

419 

456 

37 

399 

192 

26 

«5 

169 

150 

208 

116 

63 

1B6 

S9 

76 

36 

'?; 

188 


TRACT/EO 
E   00*6 

E  N0151 
E  0420 
E  N0462 

E  0»t4* 

E  0554 

E  0788 

E  0808 

E  0035 

T  0220. 

E  0564 

E  N1094 

E  0357 

E  0377 

E  0290 

E  0M1 

E  09*4 

E  0987 


E   0*52 
E   0374 


POP. 
•8 

199 
237 

291 

790 
330 

TO 
477 

48 
459 
590 
2*1 
348 

*9 
83 

91 
1*1 

*7 


346 

157 


TRACT/EO 


E  N0162 
E  0423 
E  N0465 

E  0*|7 

E  0791 

E  otioe 


E  0**0 
E.N10*7 
E  0363A 

E  0S95 

E  0967 
E   0990 


E  0710 
E  0377 


POP.   TRACT/EO    POP.   TRACT/10    POP.   TRAQT/IO    POP. 


74  E  N0167 

177  E   0431 
472 

983  E  0928 

88 

94  E  OBIB 


64 
•4 

78 


E  N1099 


298   E  N0173 
136   E   0440 


f09   E  0548 
947   E  0*17 

97   t  N«et7A 


100   C  N0177 
901   E  0490 


218   E  0949 
131   E  0818 

94   E  N1074 


9*5   E  0940B 


59 
388 


39 
43 


E  0970 
E  N0946 


E  N0716 
T  9903. 


91 

24 

57 


E  0979 
E  N0960 


194 

98 


E  0994 
E  N0957 


75   E  N071* 

5789 


79   t   N0731 


9*2 

231 

1B9 

41 


211 
121 


44 


IRS  Section  42(d)(S)(C)  OUALIFIFO  CENSUS  TRACTS 


Pan*:  010 


STATE:  tOAHO 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

^TRACT/EO 

POP. 

TRACT/EO 

POP. 

ID  LEWIS 

N0301 

257 

N0303 

83 

N0309B 

31 

ID  LINCOLN 

0302 

416 

0310 

166 

ID  MINIDOKA 

0295 

62 

ID  NEZ  PERCE 

N0204 

31 

N0206 

73 

N0307 

50 

E 

N0308 

69 

E 

N0309 

131 

E  N0314 

185 

ID  ONEIDA 

0506 

142 

0509 

133 

ID  OWYHEE 

0008 
N0019 

205 
195 

0011 

85 

0013 

366 

E 

0017 

56 

C 

0031 

137 

E  0035 

54 

ID  PAYETTE 

0156 

60 

0162A 

361 

01630 

67 

E 

0164A 

70 

E 

0177 

360 

ID  POWER 

1100 

44 

1115 

99 

ID  SHOSHONE 

0856 

286 

0886 

330 

ID  TETON 

0003 

160 

ID  TWIN  FALLS 

06t4A 

38 

0619 

76 

0638 

103 

C 

0645 

50 

E 

0649 

186 

E   0664 

69 

ID  WASHINGTON 

0103 

40 

0104 

476 

0107 

39 

E 

0113 

483 

E 

0114 

980 

30787  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.0 


STATE:  ILLINOIS 

STATE  AND  COUNTY 

IL  ADAMS 

IL  ALEXANDER 

IL  BONO 

IL  BROWN 

IL  BUREAU 

IL  CALHOUN 

IL  CASS 

IL  CLAY 

IL  DE  KALB 

IL  DE  WITT 

IL  OOUQLAS 

IL  EFFINGHAM 

IL  FAYETTE 

IL  FRANKLIN 

IL  FULTON 

IL  GALLATIN 

IL  GREENE 

IL  HAMILTON 

IL  HANCOCK 

IL  HARDIN 

IL  JACKSON 

IL  JASPER 

IL  JEFFERSON 

IL  JOHNSON 

IL  KNOX 

IL  LA  SALLE 


TRACT/ED 

T  0007. 

E   0993 
0100 
0050 
0366 
0577 
0339 
0003 
0984A 
0030 
1583B 
0051 
0993 
1320 
0385 
0482 
0303A 
0375 
0159 
0338 
0633 
0303A 
0873H 
1375  , 

T  9906. 

E   0517G 


POP. 

2003 

909 

707 

149 

180 

166 

77 

178 

43 

33 

16 

54 

208 

178 

193 

396 

1118 

58 

44 

641 

381 

131 

83 

376 

4174 

33 


TRACT/EO 
T  0008. 
E   0961 

E   0051 
E   0370 


E   0010 
E   1002A 


E   0955 

E  0387 
T  9903. 
E   0305 


E  0330 
T  9904. 
E  0306 
T  9906. 
E   1376B 

T  9905. 


POP.   TRACT/EO 

3540 

1 167    E   0963 


33 
33 


145 
45 


339 

344 

1841 
338 


33 

7300 
166 

3137 
362 

2385 


0053 
0398C 


E  0019 
E   1010 


E  0956 
E  0405 


E  0331 

T  9905. 


1384 


POP. 

S7S 

184 
36 


895 

37 


138 
583 


478 
10937 


TRACT/EO 

E  0966 

E  0057 
E   0398F 


E  0033 
E   1038 


POP.   TRACT/EO 

589   E   0967 

1190 
13 


POP.   TRACT/EO    POP. 
1310   E   0968A    630 


469 

967    T  9903.    18007 


E  0332 


197  t     0S93     398   E  0334 


468 


67   E   1389A 


346   E   1S90 


«T3 


ll 


Page:  Oil 


IRS  section  42(d)(5)(C)  OUALiriEO  CENSUS  TRACTS 


STATE:  ILLINOIS 

STATE  AND  COUNTY 

IL  LAWRENCE 

IL  LOGAN 

IL  MCDONOUGH 

IL  MACOUPIN 

IL  MARION 

IL  MARSHALL 
IL  MASSAC 
IL  MONTGOMERY 
IL  PIKE 


IL  POPE 
IL  PULASKI 
IL  RANDOLPH 
IL  SALINE 
IL  SCHUYLER 
IL  SCOTT 

IL  SHELBY 

IL  STEPHENSON 

IL  UNION 

IL  VERMILION 

IL  WASHINGTON 

IL  WAYNE 

IL  WHITE 

IL  WILLIAMSON 


TRACT/ED 
E  0250 
0787 
1384 
1221 
0076 
0105 
0242 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


0408 
1568 
0953 
0970 
1000 
0802 
1256 
1500 
0742 
.0601 
0656B 
0667A 
0165 
0024 
144  tB 
T  0OO1. 
E   1156 
E   1321 
E   0OO4 
E   1552 
E   1597A 


POP. 
171 
57 
54 
116 
945 
19 
84 
36 
33 
279 
59 
1112 
82 
550 
308 
140 
246 
60 
56 
470 
138 
140 
3027 
174 
123 
37 
519 
36 


TRACT/ED 
E   0260 

E  1387 
E  1241 
E   0087 


E  1S90A 

E  0959 

E  0987 

E  0808 

E  1258 

E  1509 

T  9902. 

E  0604 

E  0656C 

E  0673 

E  0166 


1444B 
1157 


E   0016 
E   1559 


POP.  TRACT/ED 

729  E   0261 

31  E   1399 

148  E   1252 

428  E   0090 


<25 

547    E   0963 

420    E   0992 


POP.  TRACT/EO 
940 

750  T  9901. 

270      

353  C  0097 


POP.   TRACT/ED    POP.   TRACT/ED    POP. 


3224 

787   E  0099 


960 

477 

117 

40S3 

168 

65 

171 

194 

275 

241 

215 
1201 


0810 
1264 


0609 
0657 


1446 


E   1563 


170 
27 

171 
299 


120 

73 


97 


809 


E  0964 

E  0993 

E  0912A 

E  126S 


E  0660* 


876   E  0103      63 


69 


12?    I  SSS      3?5    I  SSS      457 

81   E  0661B    184   E  OBBBA    145 


1374 


1449A 


1572 


338 


278   E   1580 


368   E   1591     1054 


105817  TOTAL  POPULATION  OF 


STATE:  INDIANA 

STATE  AND  COUNTY 
IN  BARTHOLOMEW 
IN  BLACKFORD 
IN  CARROLL 
IN  CRAWFORD 
IN  DAVIESS 
IN  DECATUR 
IN  DUBOIS 
IN  FRANKLIN 
IN  FULTON 
IN  GREENE 
IN  JAY 


OUALIFIEO  CENSUS  TRACTS  /  PERCENT   5.1 


TRACT/ED 

POP. 

TRACT/ED 

POP.   TRACT/EO 

E   0980 
E   0006C 

461 

107 

E 

0006E 

36 

E   0159E 
E   0010 
E   0007 
E   0856 

116 
64 

940 
177 

E 

E 

E 

0011 
0008 
0870 

136 

1333 

95 

E   0343 

224 

E   0385B 

106 

E   01110 

15 

E   0287T 

1144 

E   0033U 

191 

POP.   TRACt/EO    POP. 


TRACT/ED    POP.   TRACT/EO    POP. 


IS 
z 

o 


2 

o 

3 
O. 
to 

«< 

if 


g 

cr 
a 


Z 

I 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  INDIANA 


STATE  AND  COUNTY 

IN  JENNINGS 

IN  KNOX 

IN  LAGRANGE 

IN  LA  PORTE 

IN  MARTIN 

IN  N08LE 

IN  OHIO 

IN  PIKE 

IN  PUTNAM 

IN  RANDOLPH 

IN  SCOTT 

IN  STARKE 

IN  UNION 

IN  WASHINGTON 

IN  WAVNE 


THACT/EO 


0030 

0152U 

0019 

0402. 
0113 
0555B 
0I51B 
063S 
1214 
0972B 
0326 
0008  T 
0732 
0228 

0001. 


POP. 
884 
621 

1103 

2276 

351 

52 

571 

38 

1079 
19 

1407 

1277 
496 
836 

1129 


TRACT/EO 
E   0034C 
E   0153 


E   0555C 
E   0638B 


POP. 

56 

1367 


TRACT/EO 
E   0154B 


37 1   E  0575B 
111 


POP. 
239 


111 


TRACT/EO 
E   0168 


POP.   TRACT/EO 
270   T  9901. 


Page:  012 

POP    TRACT/ED     POP. 
5557 


0247 
0002. 


298 
4521 


T  0003. 


1284 


31469  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.8 


STATE:  IOWA 

STATE  AND  COUNTY 

lA  ADAIR 

I A  ADAMS 

lA  ALLAMAKEE 

I A  APPANOOSE 

lA  AUDUBON 
I A  BENTON 
I A  BUCHANAN 
I A  BUENA  VISTA 
I A  CALHOUN 
I A  CEDAR 
I A  CERRO  GORDO 
lA  CLARKE 
U  CLAY 
lA  CLAYTON 
I A  CLINTON 
lA  DAVIS 
lA  DECATUR 

lA  DES  MOINES 

lA  EMMET 

I A  GREENE 

lA  GUTHRIE 

I A  HARDIN 


TRACT/EO 
E  0831 
0328 
0229 
0008 
0031 
0064 
0861 
1125 
0556 
0827 
0705A 
1074 
0050 
1212 
0947 
0339 
0082 
0275 
0302 
0509 
0003 
0530 
0246 
0605 


E 
E 
E 
E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


POP. 
288 
197 
240 

93 
255 
379 
1278 
554 
356 

46 
381 
161 
356 
289 
310 
119 
202 

31 
167 

25 
194 

82 
310 
398 


TRACT/ED 
E   0845A 

E   0230 
E   0009 


E   0847 


E  0065 

E  1216 

E  0948 

E  0089 

E  0276 

E  0513 

E  0009U 

E  0531 


POP.   TRACT/EO 
281    E   0846 


191 
643 


52 


E   0245 
E   0013 


POP. 
221 

258 
150 


TRACT/ED 
E   0849 


E  0014 


POP.   TRACT/EO     POP.   TRACT/ED     POP. 
293    E   0851 A     248 


73   E  0018 


244    E   0028 


217 


290 

80   E 
341    E 


1219 
0949 


267 
297 

182 
716 
292 


E   0092 
E   0280 


72 
64 

313 

245 


E   0957 

■"e   0093 

E   0282 


246 

479 
188 


E   0094 

E  0283 


402 
213 


E  0288 


979 


f 
I 

< 
z 

o 


2 

o 

s 
o. 

B 
«< 


n 
3 


o" 
n 


IRS  Section  47(d)(5)(C)  OUALiriEO  CENSUS  TRACTS 
STATE   IOWA 


Page:  013 


STATE  AND  COUNTY 
A  HARRISON 
A  HENRV 
A  HOWARD 
A  HUIMBOLDT 
A  IDA 
A  JACKSON 
A  JEFFERSON 
A  JONES 
A  KEOKUK 
A  KOSSUTH 
A  LUCAS 
A  LYON 
A  MAHASKA 
A  MARSHALL 

A  MOMRQE 

A  09BRIEN 

}A  PAGE 

lA  PALO  ALTO 

lA  PLYMOUTH 

I A  POWESHIEK 

lA  RINOeOLO 


I A  SHELBY 
lA  9I0WK 
lA  9te«Y 
lA  TAMA 
lA  TAYLOR 
lA  UNION 
lA  VAN  BUREN 

I A  WAYNE 
lA  WEBSTER 

lA  Winneshiek 
lA  Wright 


TRACT/ED 
E  0205 
0380 
0015 
0529 
0431 
0094 
0687 
0223C 
0397A 
0O51 
0111 
1030 
Q<?S 
0580 

tn\ 

04ritU 
Qt#3 

oddo 

1607 
0961 
T  0005. 
E  0526 
E  0429 
E  0480 
E  0176 
E  OIM 
E  0378 
t  OOOf. 
t  64fft 
E  0ft04 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


POP. 
305 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

32 

E 

0299A 

113 

368 

E 

0018 

212 

40 

326 

"  ■■  ■  -•'  ., 

198 

523 

61 

482 

E 

0689 

580 

E 

0697 

372 

194 

E 

0094 

400 

E 

0095A 

16 

1668 

E 

0115 

223 

E 

0117 

254 

E 

0118 

171 

E 

0119 

24S 

■- 

261 

E 

1044A 

384 

E 

1047 

246 

. 

244 

:'t3 
;i8 

E 

f?I5 
0132 

194 

.';  ''.  ■ 

Jb 

E 

318 

E 

0143 

236 

5*9 

1  5 

0 

E 
E 

0^8 
i§«5 

101 
361 

E 

0512 

44 

E 

0513 

299 

.' 

364 

E 

0094 

110 

E 

9099 

277 

E 

QOtt 

m 

E 

0015 

184 

E  0019 

204 

!'78 
52 

E 

0021 

f  10 

E 

0017 

E 

0026 

101 

E 

0027 

91 

E   0029 

170 

E 

0980 

452 

E 

0985 

110 

1? 

T 
E 

0007. 
0S33 

3083 
44 

T 
E 

0008. 
0539 

5872 
-66 

E 

0434 

114 

E 

0436 

196 

E 

0447 

143 

E 

0448 

280 

157 

E 

0490 

87 

E 

0491 

263 

E 

0492 

185 

E 

0499A 

79 

d9^ 

667 

E 

0182 

729 

E 

0183 

302 

E 

0186 

182 

E 

0193 

96 

E  0194 

242 

E 

0986 

149 

E 

0388 

103^ 

E 

di^S 

9ib 

1 

6»Ma 

319 

2966 

T 

0008. 

1184 

^n 

E 

0430 

44^ 

307 

E 

0816 

60 

54838  TOTAL  POPULATIBN  OF  OUALlFIEb  fcE»liUS  TRACtS  /  PERCENT   3.2 


^tAtl:  KANSAS 
STATE  AND  COUNTT 

KS  alLen 

KS  ANDERSON 
RS  AtcMiSBN 


tR*€t/E§ 
E  0169 
E  0144 
E   Os43 


104 
It 


Y»»et/iEb 

E   3150 
iii        E   0846 

idt 


POP.   TRACt/EO 
64 


POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


2 


IRS  Section  43(d)(5)(C)  OUALtriEO  CENSUS  TRACTS 
STATE:  KANSAS 


Page:  014 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

T*ACT/EO 

POP. 

TRACr/EO 

POP. 

KS  BARBER 

0205 

85 

E 

0219 

97 

KS  BARTON 

1452 

52 

E 

1453 

109 

1460 

316 

KS  BROWN 

0057 

80 

E 

N0050 

60 

..    ■  ■  , 

KS  CHAUTAUQUA 

1128 

88 

E 

1141 

139 

KS  CHEROKEE 

1287A 

483 

E 

1298 

880 

1305 

194 

KS  CHEVENNE 

0205 

88 

E 

0212 

114 

0214 

75 

•".  '" 

' 

KS  CLAV 

0363T 

483 

E 

0367 

155 

0372 

35 

E  0377 

ISO 

KS  CLOUD 

1991 

95 

KS  COFFEY 

0420 

91 

" 

KS  CRAWFORD 

0553A 

165 

E 

0554 

308 

0560 

647 

KS  DECATUR 

0951 

171 

E 

0956 

67 

0961 

55 

KS  EDWARDS 

0009 

268 

, 

KS  ELLSWORTH 

0858 

99 

■'" 

KS  GEARY 

1358 

2054 

* 

KS  GOVE 

1385 

80 

E 

1386 

148 

1390 

26 

KS  GRAHAM 

1225 

67 

E 

1232 

110 

1237 

81 

E   1239 

109 

KS  GREELEY 

1877 

137 

E 

1879 

156 

.  -   ■ 

KS  HAMILTON 

1358 

238 

KS  HARPER 

0383 

29 

KS  JACKSON 

N0026 

210 

KS  JEWELL 

1255 

67 

E 

1262 

166 

1264 

115 

E   1272 

153 

1   1277 

68 

KS  KINGMAN 

0808A 

31 

KS  KIOWA 

0416A 

28 

KS  LABETTE 

0507 

123 

E 

0523A 

912 

^ 

KS  LINCOLN 

1785 

62 

E 

1802 

78 

1804 

105 

.  . 

.  ■ 

KS  LYON 

0275 

322 

E 

0277 

117 

KS  MARION 

0459 

152 

E 

0479 

224 

0485 

34 

KS  MARSHALL 

3101 

127 

E 

3119 

181 

3132 

111 

E   3135 

113 

KS  MITCHELL 

0428 

84 

E 

0451 

38 

■■  i 

KS  MONTGOMERY 

1619 

190 

E 

1624C 

22 

KS  MORRIS 

0020 

82 

KS  MORTON 

1951 

47 

KS  NEMAHA 

0122 

158 

KS  NORTON 

3050 

362 

E 

3051 

158 

30S3 

33 

E   3060 

3S8 

t  3061 

340 

E  3068 

326 

KS  OSBORNE 

0270 
0279 

48 

27 

E 

0272 

78 

• 

0273 

42 

E  0279 

31 

C  0276 

B9 

E  0277 

98 

KS  OTTAWA 

1019 

331 

KS  PAWNEE 

0727 

33 

E 

0734 

89 

07S5 

82 

KS  PHILLIPS 

1151 
1t87 

52 

23 

E 

1153 

68 

1157 

119 

E   1164 

106 

C   1183 

89 

E   1 184 

39 

KS  PRATT 

0167 

59 

KS  RAWLINS 

1319A 

66 

E 

1319B 

47 

1322 

28 

e   1323 

70 

t   1334 

101 

KS  RENO 

1238B 

3 

T 

9907. 

3731 

KS  REPUBLIC 

0675 
0710 

120 
106 

E 

0682 

212 

0695 

75 

E  0697 

147 

E  0703 

480 

E  0704 

377 

s 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  KANSAS 


STATE  AND  COUNTY 
KS  RILEY 
KS  ROOKS 
KS  RUSH 
KS  RUSSELL 
KS  SHERIDAN 
KS  SHERMAN 
KS  SMITH 

KS  STAFFORD 
KS  STEVENS 
KS  SUMNER 
KS  THOMAS 
KS  WASHINGTON 
KS  WILSON 
KS  WOODSON 


TRACT/ED 
E  0890A 
1700 
1652 
0600 
0651 
1401 
1825 
1839 
0325 
0581 
0550 
2051 
0453 
0704 
3901 


E 
E 
E 

E 
E 
E 
E 

E 
E 
E 

t 
E 
E 

E 


POP. 

4361 

157 

163 

524 

66 

41 

89 

286 

122 

287 

1250 

171 

80 

98 

197 


TRACT/ED 


E 
E 
E 
E 
E 


0895U 

1709 

1670 

0607 

0666 


E  1828 

E  1849  ' 

E  0327 

E  0587 

E  2060 

E  0455 

E  0707A 


POP. 
606 

86 
116 

89 
156 

51 
114 

58 
128 

198 
119 
111 


TRACT/EO 
T  9902. 
E   1716 

E  0608 
E  0668 

E  1832 
E  1850 
E  0330 


E   2068 
E   0460A 


POP. 

2059 

185 

182 
106 

93 
52 

60 


204 
153 


TRACT/EO 
T  9904. 


E  0627 


E   1834 
E   1852 


E  3071 
E  0472 


POP.   TRACT/ED    POP.   TRACT/EO 
2839 


Pag*:  Ol4 


POP. 


230 


82 

79 


E   1t38A 
E   1857 


440 
94 


E   1836 


133 


83   E   3072     t17 
SS 


3S^72  TOTAL  POPULATION  OF  OUALtFIEd  CENSUS  TRACTS  /  PERCENT   3.3 


STAffe:  kENTUCKV 
STAfI  ANb  tOUNTY 

kv  kbkltt 
kv  klliN 

KV    9ELL 

kV   BREAfHiTT 

kv   SRECK|NRIOGE 
KV   BUTLeR 
KV   CAftROLk 
KV    iCASEV 
KV   fcLAV 

kv   cLiNtON 
kV    CUMBERLAND 

kv  Edmonson 

kv  lUiBTT 
kv  ISTILL 
kv  FLEMING 
kv  F^OVB 
kV  fRANKkIN 
kv  FULTON 
kV  GRANT 
KV  GRAVES 
kv  GRATSON 
KV  HARDIN 


TRACT/EO 
0376 
0130 
0101 
0076 

Odes 

00540 

0106 

O033 

0952 

0025 

0038 

0086 

0527 

0)62 


POP. 

dee 

1245 

eee 

1807 
135 
3^4 
30^ 
676 
490 
13^9 
1336 

iti 

73$ 

273 

380 

1323 

II 
349 

186 
939 

n 


TRACt/tb    PdP.   tRAfct/iO    p6P.   TRACT/EO    POP.   TRACT/EO    POP   TRACT/EQ    POP. 


E  0.103 
E  0b77 
E   0087 


E  m^^ 

E  ob3l 

E  C^O 

I  SSII 

E  0006 


E   0606U 


339.1   E  0103 

1S87     E  mu 

1 154   E  0088 


17ilk 
14b7 
3)34 

1399 

1650 


567 


obr 


33U 
'3* 


3O95 
613 
733 


663 
389 

16?6 
1163 


E  01 J8     4i3 

E  0079    1545   E  0080    1335   E  00830    416 


E  0390    IStfO 

E  0034     1004   E  0036    1604   E  0037     S59 

E  0031     1883 


t     6#3§A    idiS 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  KENTUCKY 


STATE  AND  COUNTY 
KV  HARLAN 

KY  HARRISON 
KV  HART 
KV  HOPKINS 
KV  JACKSON 
KV  JOHNSON 
KY  KNOTT 
KY  KNOX 
KV  LAUREL 
KV  LAWRENCE 
KY  LEE 
KY  LESLIE 
KV  LETCHER 
KY  LEWIS 
KV  LIVINQSTON 
KV  MCCRACKEN 
KV  MCCREARY 

KV  MCLEAN 
KV  MADISON 
KV  MAGOFFIN 
KV  MARION 
KY  MARSHALL 
KV  MERCER 
KV  METCALFE 
KY  MONROE 
KY  MONTGOMERY 
KV  MORGAN 
KY  NELSON 
KV  OHIO 
KV  OWEN 
KY  OWSLEY 
KV  PERRY 
KV  PIKE 
KV  PULASKt 
KY  ROCKCASTLE 
KV  ROWAN 
KV  RUSSELL 
KV  SIMPSON 
KV  TAYLOR 
KV  UNION 
KY  WARREN 
KY  WASHINGTON 
KV  WAYNE 


TRACT/EO 
0257 
0267 
0030 
022S 
0432T 
0075 
0631 
0102 
0450 
0361 
0429 
0003 
0326 
0757B 
0926U 
04030 
0001. 
0175 
0184 
0653 
0680 
0177A 
03O9 
0967 
0608U 
0450 
0603 
0536 
0150 
0053 
0635 
0235 
0401 
0300 
0500 
0601 
03058 
04O1U 
0400 
0183 
0759 
06317 
9903. 
067eu 
0379 


POP. 

1730 

748 

349 

834 

841 

733 

309 

1535 

303 

306 

1307 

1608 

1876 

103 

759 

31 

2037 

1498 

1383 

137 

1333 

1644 

1034 

135 

1536 

1670 

340 

1044 

1413 

169 

68 

46 

1767 

1864 

1077 

1174 

333 

504 

1660 

1359 

1313 

1388 

4813 

607 

959 


TRACT/EO 


E 
E 
E 
E 
E 
E 
E 
E 
E 


0358 

0368 

0031 

0340 

0433U 

0081 

0633U 

0103 

0451 


E  0430 

E  0003 

E  0763 

C  0937 

E  0404 

T  0003. 

E  0176 

E  0185 


E  0180 
E   0311 


E  0451 

E  06I1A 

E  053SU 

E  0151 


0403 
0304 


E  0635 

E  0307 

E  0404 

E  0405A 

E  076  IB 

T  9905. 

E  03807 


POP. 

613 
1334 
1011 

505 

637 
1803 

176 
1591 
2139 

410 
1364 

1190 
301 
788 

3605 
716 

1931 


1657 
331 


837 
1289 

578 
1480 


363 

1316 

770 
334 

1013 
1583 

106 

3564 

1341 


TRACT/EO 
E   036 1A 
E   0373 


E  0437 

E  0083 

E  0643T 

E  0453 

E  0431 


E   0764U 
E   0936 

T  0003. 
E  0177 


E  0181 


?m9»:   016 


POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 
340   E   0363A    1884    E   0363A    1222   E  0366     1493 
1935   E  0373T    1430 


345 

1060 
974 

1504 

138 


339 

1341 


E  0444A 
E  0083 


E  0473 
E  0433A 


1726   T  0004. 

1109   E  0181 


1869 


405 
1332 


1194 
661 


3S90 
955 


E  0445A 

E  0473 
E  0433B 


T  OOOS. 

E  0183 


408 

979   E  0474 
137  •  E  0433A 


1385 
687 


3498 

1858 


T  0006.    4943 

E  0183     1389 


e  0153 


E   0404 


E   0633T 
C  0309 
E  0409 


1639  t     0IS3    1809 


1418   E  0405     874 


303 

1436 

313 


E   0381T    1381    E  03830    140^   E  0383E     42    E   0384     1159 


I 


IRS  section  43(d)(5)<C)l  OUAL I F  I  ED  CENSUS  TRACTS 
STATE:  KENTUCKY 


STATE  AND  COUNTY 
KY  WAYNE 
KY  WEBSTER 
KY  WHITLEY 


TRACT/EO 
E  0287 
E  0384U 
E  0563 
E  0573 
E   0336 


POP.  TRACT/ED 

813  E  0388 
546 

1386  E   0564 

701  E   0574 

664  E   0337 


K.    --.^tl 


POP.      TRACT/ED 
903   E   0289 


Page:  017 


POP.   TRACT/EO 
1105 


POP.   TRACT/EO    WP.   TRACT/EO    POP. 


1981 
1911 
1066 


E  0569 
E  0576 
E  0330T 


KY  WOLFE 

207929  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.5 

STATE:  LOUISIANA 


1523 

1078 
1676 


E  OS70 
E   0577 


1862 
621 


E  0571 
E  0578 


1661    E   0572 
254 


754 


STATE  AND  COUNTY 

LA  ACADIA 

LA  ALLEN 

LA  ASSUI4PTI0N 

TRACT/ED 
E   0646 
E   0003 
E   0007 

POP. 

1198 

1345 

780 

TRACT/EO 
E   0647 
E   0004 

E   0013A 

POP . 

1587 
633 
839 

TRACt/EO 
E   0663 
E  0005- 
E  0021 

POP. 
338 
983 

440 

TRACT/EO 
E   0666 
E   0016 

POP. 
523 
580 

T(tACT/E0 
E   0667 

ROR. 
206 

TRACT/EO 

POP. 

LA  AVOYELLES 

T 

03O4. 

7016 

LA  BEAUREGARD 
LA  BIENVILLE 
LA  CATAHOULA 

LA  CLAIBORNE 
LA  CONCORDIA 

LA  OE  SOTO 

O4006 

0455A 

0503 

0518A 

0153 

0776 

0785B 

0335 

43 

514 
560 
216 
f075 
838 
362 
732 

0409 

0474 

0510 

0520B 

0164 

0777 

0787 

0340A 

781 

92 

368 

207 

1160 

39 

1204 

1107 

E 

E 
E 

E 
E 
E 

E 

0475 
0511 
0521 
0169 
0778 
0796 
0342 

167 
144 

1117 
754 
108 

1074 
401 

0913 

0172 
0780 

0342N 

98 

845 

663 

107 

E 

E 
E 

0919 

0781 
0344A 

157 

729 
611 

0917 

0785A 
0344N 

584 

975 
924 

LA  EAST  CARROLL 

0351 
0006 
0015 

829 
666 
279 

0007 
0016 

677 
604 

E 

0008 

857 

0009 

919 

E 

00.10 

606 

0011 

774 

LA  EAST  FELICIANA 
LA  EVANGELINE 
LA  FRANKLIN 
LA  UACKSON 

0176 

0207A 

0051 

0108 

0117 

764 

1387 

386 

85 

902 

0189 
0227 
0058 
0109 
0118C 

273 

336 

982 

70 

66 

T 
E 
E 

E 

9902. 
0059T 
0111 
0123 

5376 

1867 

439 

1440 

0059U 
0112 

338 
254 

t 
E 

0067 
0114 

1709 
79 

0070 
0115B 

410 
139 

LA  JEFFERSON  DAVIS 
LA  LA  SALLE 

0100 

0452A 

0476A 

899 
150 
591 

0453A 
0483B 

60 
158 

E 

E 

0458 
04841 

569 
38 

0460 

94 

t 

0467 

240 

0473C 

94 

LA  LINCOLN 
LA  MADISON 

0350 

0401C 

040SC 

56 
557 
107 

0264 

0403A 

04050 

759 

2109 

194 

E 

E 
E 

0271 

0402C 

0405E 

433 

243 

68 

0403 
0406A 

.929 

900 

t 
E 

04048 
0406B 

1099 
319 

0405A 
0406C 

1119 
293 

LA  MOREHOUSE 

0407C 
0152 

206 
643 

04140 
0163A 

64 
666 

E 

0164A 

971 

0167 

439 

E 

0171* 

39 

9902. 

1913 

LA  NATCHITOCHES 

9903. 
0378 
0395 

5427 
612 
527 

9904. 
03790 

4948 

51 

E 

03816 

70 

0387 

279 

E 

038t 

238 

0391 

521 

LA  POINTE  COUPEE 
LA  RED  RIVER 

0053 

0003B 

001SB 

252 

105 

77 

0058 
0005 
0018C 

1493 
484 

212 

E 

0007A 

712 

0008C 

24 

C 

0014A 

692 

0014B 

283 

s 


•o 

I 


f 


IBS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


Page:  018 


STATE:  LOUISIANA 

STATE  AND  COUNT V 
LA  RICHLAND 

TRACT/ED 
E   0100 

POP. 
2107 

TRACf/EO 
E   0103 

POP. 
2045 

TRACT/ED 
E   0104 

POP. 
1340 

TRACT/ED 
E   0I05T 

POP. 
1406 

TRACT/ED 
E  ,0105U 

POP. 
1019 

TRACT/EO 
E   0107 

POP. 
576 

0115 

316 

0119 

1016 

LA  SABINE 

0207 

475 

0226 

949 

E 

0235 

33 

LA  ST.  HELENA 
LA  ST   LANDRV 

0007 
0725 

1416 
1022 

0727 

327 

E 

0731 

828 

E 

0732 

1690 

E 

«2Z"2* 

976 

0737 

532 

^v  V9     ^y  •   •      ^■^^■w^^w^  • 

0746 

1713 

0749 

1613 

E 

0755 

449 

E 

0762A 

1165 

T 

9902. 

4641 

LA  ST.  MARY 

0169 
N0183C 

105 
528 

0174 

1594 

E 

0183A 

1372 

E 

0185 

1641 

E 

0188 

378 

- 

N0183B 

544 

LA  TANGIPAHOA 
LA  TENSAS 

0102 
02306 

132 
164 

0107 
0232 

1170 
347 

E 
E 

0126 
0234A 

141 
123 

E 

0234B 

190 

E 

023S 

663 

0236 

1339 

LA  UNION 

0056 

71 

0064 

1106 

E 

0066 

172 

E 

0069 

lis 

LA  VERMILION 
LA  VERNON 

0485 
0651 

1283 
846 

0488 
0557 

1282 
1361 

E 

0558 

1377 

C 

0S61T 

1179 

E 

057  IT 

1349 

0571V 

1364 

LA  WASHINGTON 

0030 

755 

0034A 

1777 

LA  WEBSTER 

LA  WEST  CARROLL 

0302. 
0627 

5746 
1079 

0628 

1655 

E 

0629 

559 

E 

0633 

1783 

E 

0635 

331 

0637A 

385 

LA  WEST  FELICIANA 
LA  WINN 

0406 
0276 

5746 
129 

0410 
0277 

582 

67 

E 

0378 

378 

E 

0281 

146 

E 

0384 

439 

0391 

505 

0295U 

505 

0296  T 

1490 

E 

0302 

132 

E 

0307 

353 

E 

0309 

522 

166834  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  13.7 


STATE:  MAINE 

STATE  AND  COUNTY 
ME  AROOSTOOK 

ME  FRANKLIN 

ME  HANCOCK 

ME  KNOX 

ME  OXFORD 

ME  PISCATAQUIS 

ME  SOMERSET 

ME  WALDO 

ME  WASHINGTON 


10351  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.4 


TRACT/ED 
E   1103 

POP. 
34 

TRACT/EO 
E   1122 

POP. 
147 

TRACT/ED 
E   1127 

POP. 
574 

TRACT/EO 
E   1180 

POP. 
353 

TRACT/EO 
E   1189 

POP. 
374 

TRA 

E 

CT/EO 
1202 

POP. 
30 

E   1303 

67 

1209 

229 

E   0002 
E   1600 

16 
44 

0029 
1609 

48 
47 

E 

1610 

197 

E 

1623A 

39 

E 

1771 

37 

E 

1773 

337 

E   0001 

57 

0014 

140 

E 

0058 

159 

E   0107 

65 

0135 

123 

E   0130 
E   0465 

191 
72 

0192 
0467 

287 
60 

E 

0470 

74 

E 

0479 

378 

C 

0603 

180 

E 

0936 

437 

E   104O 
E   0185 
E   0235 
E   0295 

270 

40 

782 

362 

1049 

0199 

0291 

N0187 

321 
140 
917 
277 

E 
E 
E 

0200 

0294 

N0223 

36 
443 

161 

E 
E 

E 

0302 

0299 

N0334 

88 

337 
70 

E 
E 
E 

0303 

0399 

N0339 

839 

191 
113 

E 

E 
E 

0231 

0387 

N0337 

193 
695 
309 

STATE:  MARYLAND 

STATE  AND  COUNTY 
MO  CAROLINE 
MO  DORCHESTER 


TRACT/EO 
E  0175 
E   0074 


POP .   TRACT/EO 

36    E   0177 

530    E   0083 


POP.   TRACT/EO 
156 
97 


POP.   TRACT/EO 


POP.   TRACT/EO'    POP.   TRACT/EO    POP. 


I 


< 

o_ 

Z 

o 


S 


g. 

«< 

if 

•o 

I 

1 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  MARYLAND  ..   ' 


Page:  019 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRA 

CT/ED 

MO  GARRETT 

E   0303A 

305 

E 

0308 

511 

E 

0320C 

56 

MO  KENT 

E   0137 

464 

E 

0145 

347 

MD  ST.  MARY*S 

E   0096 

567 

E 

0100U 

124 

E 

0101 

476 

MO  SOMERSET 

E   0008 
E   0028 

235 
577 

E 

0011 

166 

E 

0012 

440 

E  0013 

613 

E 

002S 

MO  TALBOT 

E   0225 

50 

E 

0246 

446 

MO  WICOMICO 

T  0003. 

1403 

MO  WORCESTER 

E   0328V 

29 

E 

0336 

111 

E 

0342 

241 

E  0346 

86 

E 

0349 

POP.   TRACT/EO    POP. 


^V<',   E  002«     745 


90    E   0368      846 


10663  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.6 


STATE:  MASSACHUSETTS 


STATE  AND  COUNTY 
MA  BARNSTABLE 


MA  BERKSHIRE 
MA  DUKES 
MA  FRANKLIN 
MA  HAMPSHIRE 


TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRA 

CT/EO 

POP. 

E   0126 

179 

E 

0127 

672 

0128 

66 

0130 

182 

0131 

174 

0134 

62 

E   0138 

57 

E 

0140 

167 

0143 

134 

0145 

292 

01S1 

7t 

0187 

160 

E  0160 

31 

E 

0165 

52 

0170 

83 

0180 

223 

0193 

444 

0196 

233 

E   0216 

855 

E 

0228 

119 

0232 

120 

0245 

67 

0258 

116 

0259 

377 

E   0261 

280 

E 

0264 

124 

0276 

277 

0279 

357 

0285 

175 

0288 

168 

E   0299 

464 

E 

0310 

226 

0313 

532 

0314 

719 

03  IS 

144 

0318 

117 

E   0333 

171 

E 

0342 

463 

0343 

754 

0345 

844 

0346 

355 

0348 

381 

E   0349 

475 

E 

0352 

215 

0353 

229 

0354 

399 

0359 

94 

0362 

240 

E   0416 

1491 

E 

0424 

2040 

0426 

81 

0430 

775 

0431 

358 

04  35 

177 

E   0442 

226 

E 

0450 

425 

0456 

328 

0488 

211 

T  9211. 

547 

E   0078 

261 

E 

0079 

668 

E 

0091 

220 

E 

0101 

53 

E   0021U 

648 

E 

0O42 

1738 

T  8204. 

10734 

34127  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.7 


STATE:  MICHIGAN 

STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

Ml  ALCONA 

1029 
1053 

110 
53 

1038 

677 

E 

1042 

206 

E   1043 

MI  ALGER 

0726 

161 

0752 

361 

MI  ALPENA 

0746 

477 

0747 

286 

E 

0760 

160 

MI  ANTRIM 

0954 

319 

0958 

63 

E 

0978 

224 

MI  ARENAC 

0382 

767 

MI  BARAGA 

0001 

74 

0003 

141 

E 

0004 

200 

E   0009 

N0017 

112 

N0019 

243 

MI  BENZIE 

0374 

281 

0379 

73 

MI  CHARLEVOIX 

1391 

1116 

1413 

343 

MI  CHEBOYGAN 

1303 

525 

1315 

188 

E 

1323 

51 

E   1332 

POP.   TRACT/EO    POP.   TRACT/EO    POP. 
364   E   1045     243   E   1046     415 


179   E  0020     452   E  N0005     751 


44   E   1333     456   E   1336     233 


IS 

z 

o 


s 


o 

9 

a 
B 


Z 

o 


IRS  Section  42(d)(5)(C) 

OUALIEIEO  CENSUS 

TRACTS 

l^sgs:  020 

STATE:  MICHIGAN 

■* 

STATE  AND  COUNTV 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

MI  CHIPPEWA 

E 
E 

0256 
0284 

48 
40 

E 
E 

0267 
0316 

64 
64 

0268 

103 

E 

0269 

251 

E 

0270 

227 

E 

027  1 

64 

MI  CLARE 

E 

0575 

287 

E 

0577 

289 

0578 

419 

0980 

«8 

E 

0983 

401 

E 

0989 

460 

E 

0591 

509 

E 

0592 

644 

0594 

275 

0595 

134 

E 

0996 

608 

E 

0604 

256 

E 

0609 

158 

E 

0617 

112 

MI  CRAWFORD 

E 

0225 

92 

E 

0226 

113 

0235 

383 

0242 

97 

E 

0247 

256 

MI  DELTA 

E 

0601 

516 

E 

0602 

34 

0618 

323 

0633 

688 

MI  DICKir4S0N 

E 

0074 

525 

E 

0086 

436 

0090 

471 

MI  EMMET 

E 

0278A 

313 

E 

0279 

53 

0281 

215 

0296 

167 

E 

0313 

913 

MI  GLADWIN 

E 

0202 

439 

E 

0205 

312 

0214 

468 

0319 

1136 

MI  GOGEBIC 

E 

0527 

132 

E 

0531 

527 

0533 

452 

0934 

603 

T 

9902. 

3603 

MI  GRAND  TRAVERSE 

E 

0836 

205 

E 

0868 

228 

0875 

23 

0879 

402 

382 

MI  HOUGHTON 

E 

0825 

244 

E 

0826 

447 

0627 

566 

0833 

47 

0834 

324 

E 

0839 

E 

0843 

398 

E 

0844 

372 

0846 

394 

0847 

278 

0848 

208 

E 

0863 

169 

E 

0867 

74 

E 

0868 

169 

0879 

3380 

0886 

549 

0887 

911 

MI  HURON 
MI  IOSCO 

E 
E 

0084 
1129 

175 
5166 

E 
E 

0094 
1142 

402 
450 

114:1 

114 

1146 

91 

1147 

336 

E 

1196 

466 

E 

1157 

171 

E 

1161 

173 

1171 

399 

1172 

333 

1183 

187 

E 

1188 

966  . 

E 

1189 

438 

MI  IRON 

E 

0775 

626 

C 

0781 

301 

0784 

329 

0787 

50 

0794 

843 

MI  KALKASKA 

E 

0070 

146 

E 

0072 

59 

0074 

340 

0081 

366 

271 

n  A   ¥^  ^^  ^B  T^  ^^  «hj  ■  ■  ^^ 

MI  KEWEENAW 

E 

0502 

113 

E 

0508N 

96 

0509 

707 

0510 

210 

0512 

373 

E 

0513 

MI  LAKE 

E 
E 

0514 
0152 

63 
342 

E 

0154T 

315 

01S4U 

323 

0158 

148 

0161 

373 

E 

0162 

128 
37 

E 

0163 

737 

E 

0169T 

146 

0169U 

361 

0170T 

434 

0170U 

81 

E 

0171 

MI  LENAWEE 

E 

0282 

166 

. 

MI  LUCE 

MI  MACKINAC 

E 
E 

0136 
1033 

63 
44 

E 

1045 

31 

1048 

46 

1094 

166 

1060 

138 

E 

1061 

349 

MI  MARQUETTE 

E 
E 

1062 
0376 

270 
133 

E 

0396 

982 

•0418 

440 

0437 

160 

0438 

163 

MI  MECOSTA 
MI  MENOMINEE 

E 
E 

0077 
0957 

343 

76 

E 
E 

0082 
0963 

123 
621 

009  IT 
0964 

109 
S98 

9903. 
0966 

6233 
212 

N2009 

64 

E 

N2011 

76 

MI  MISSAUKEE 
MI  MONTMORENCY 

E 

E 

1253 
0001 

268 
553 

E 

0005 

89 

0007 

35 

0009 

819 

0012 

373 

E 

0014 

109 

E 

0017 

353 

E 

0018 

199 

0021 

182 

0039 

360 

MI  NEWAYGO 
MI  OGEMAW 

E 
E 

0427 
0525 

293 
341 

E 
E 

0428 
0526 

275 
33 

0429 
0527 

199 
212 

0431 
0538 

508 
449 

0934 

79 

E 

0536 

189 
376 
652 

E 

0537 

197 

E 

0538. 

434 

0539 

241 

0942 

279 

0944 

438 

E 

0545 

E 

0553 

329 

E 

0554 

128 

0570 

31 

0572 

1140 

0973 

398 

E 

0574 

MI  ONTONAGON 
MI  OSCODA 

E 
E 
E 

0576 
0200 
0450 

332 

116 
328 

E 
E 
E 

0579 
0215 
0462 

83 

103 
70 

0221 
0463 

256 
71 

0233 
0464 

672 
70 

0234 
0460 

247 
81 

C 
E 

0235 
0470 

228 
311 

E 

0472 

27 

E 

0475 

114 

0476 

158 

0478 

103 

0479 

34 

257 

MI  PRESOUE  ISLE 

E 

0104 

276 

E 

0106 

270 

0108 

421 

0113 

278 

0119 

388 

E 

0130 

C 

0121 

407 

E 

0123 

734 

o 

9 
O. 

09 
•< 

CO 

n 
•o 

« 

3 

o* 
•» 


o 
8 


IRS  Section  42(d)(5)(C)  OUALIFIFO  CENSUS  TRAOS 
STATE:  MICHIGAN 


Pag*:  021 


87068  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.9 


I 


STATE  ANO  COUNTV 
MI  ROSCOMMON 

TRACT/EO 
E   0625 
E   0644 

POP. 
139 
439 

TRACT/EO 
E   0627 
E   0652 

POP. 
107 
461 

TRACT/ED 
E   0629 
E   0659 

POP. 
313 
491 

TRACT/EO 
E   0633 

POP. 
188 

TRACT/EO 
E   0640 

POP. 
HO 

TRACT/CO 
E   0641 

POP. 
418 

MI  SCHOOLCRAFT 

E   0900 

174 

E  0917 

398 

MI  TUSCOLA 

E   0596 

136 

STATE:  MINNESOTA 

STATE  ANO  COUNTV 
MN  AITKIN 


BECKER 
BELTRAMI 


MN  BIG  STONE 
MN  BLUE  EARTH 
MN  BRQWN 
MN  CARLTON 

MN  CASS 


CHIPPEWA 
CLEARWATER 


COTTONWOOD 
CROW  WING 
DOUGLAS 

FARIBAULT 

FILLMORE 

OOOOHUE 

GRANT 

HUBBARD 

ITASCA 


TRACT/ED 
E  1401 
E  1413 
I  U?2 
E  14S0 
E  1466 
E  0S2S 
E  N0937 
E  1208 
E  1286 
E  1307 
E  N1342 
E  1034 
E  1986B 
E  0661 
E  0122 
E  N0116 
E  1627 
E  1701 
E  1742 
E  N1647 
E  0134B 
E  0962 
E  0667A 
E  N0B79 
E  0509 
0781 
0676 
0711 
038BB 
0576 
T  9901. 
E  0356 
E  0606 
E  1480 
E   1488 


POP. 

43 
258 
289 

61 
126 
1?1 
189 

•4 

229 
169 

97 
332 

20 

90 
229 

60 
192 
396 
251 
330 
2 
196 
354 
363 
216 

84 
187 
356 
137 
291 
2448 

118 

84 
457 

78 


TRACT/EO 
E  1409 
E  1414 
E  1436 
E  1467 
I  A142S 
f  0964 
E  N0M3 
I  1209 
C  <2M 
E  N12t1 

E   1049 

E  0969 
E  0126 

E  1664 

E  1721 

E  1749 

E  N1662 

E  0137 

E  0556 

E  0667B 

E   0510 

E  0682 


E  0996 


E  0608 
E  1483 
E   1489 


POP. 

54 
242 
7f4 
196 

99 
292 
232 

19 
220 

31 

93 

276 
204 


40 
124 


TRACT/EO 
E  1406 
E  1417 
E  1438 
I  1469 
I  A1442 
E  N0927 
E  NQ992 
E  1213 
I  <299 
E  Nia73 


t     0139 


SE  1996 

E  1724 

164    E  1749 

148    E  Nt879 
310 

579    E  0557A 

107    E  0670 


E  0694 


311   E  0910 


404   E  0692 

54   E   1484 

191    E   1490 


POP. 

27 

199 

492 

ISS 

109 

39 

94 

192 

990 


TRACT/EO 
E  1409 
E  1427 
E  1441 
E   1499 

E  N0929 

E  1299 
I  1299 
I  Nl2t9 


«4   E  0140 


109 

149 

92 

117 

369 
469 


323 
399 


192 
90 
92 


E  1999 
I  1732 
E  1759 
E  N1699 

E  0963 
E  0676 


E  0994 


E  0939 
E  1499 
E   1905 


POP.  TRACT/EO 

171  E   1410 

93  E   1429 

62  E   1444 

219  E   1493 

343  I  N0930 

133  E   1271 

117  I   1300 

620  f  N13t3 


419  E  A0119 

99  E   1693 

700  t   1736 

399  E  N1631 

129  E  N1999 

90  E  0964 

211  E  0690 


432   E  0704 


482   E  0940 

160   E   1499 
353   E   1909 


POP.  TRACT/EO 

39  E   1412 

106  E   1430 

126  E   1447 

93  E   1464 

149  E  N0933 

64  E   1294 

171  I   1902 

99  t  N1341 


969  E  NOUS 

191  E   169T 

144  E   1737 

97  E  N1934 

39 


306 
136 


E  0969 
C  N0690 


240   E  0706 


POP. 

279 

447 

60 

70 

96 

324 

169 
99 


119 

92 

116 
23 


193 
65 


303 


1097 

77 

E 

1497 

99 

127 

E 

1910 

109 

IRS    S«>Ct1on  43(d)(S)(C)    QUALIFIED  CENSUS   TRACTS 


Page:   022 


STATE:    MINNESOTA 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRI 

CT/EO 

rRi 

CT/EO 

POP. 

MN  ITASCA 

1513B 

67 

1514 

115 

1518 

97 

E 

1525A 

234 

E 

1603 

E 

N1491 

158 

N1493 

162 

N1494 

136 

N1496  , 

266 

E 

N1499 

149 

MN  JACKSON 

00106 

32 

MN  KITTSON 

0276 

36 

0286 

368 

0288 

30 

MN  KOOCHICHING 

1793 
1909 

331 
597 

1804 
1914 

212 
128 

1822 
N1910 

110 
77 

E 

1825 

444 

E 

1907 

129 

E 

1908 

313 

MN  LAC  OUI  PARLE 

0904 

106 

0908 

50 

0934 

174 

• 

MN  LAKE 

0077 

390 

MN  LAKE  OF  THE  WOODS 

0819 

38 

0860 

96 

0865 

198 

E 

0896 

139 

MN  LINCOLN 

0800 

289 

0802 

202 

0806A 

397 

MN  MAHNOMFN 

NOOS3 

155 

N0Q58 

187 

N0059 

179 

E 

N0090 
Me079 

123 

E 

Nooei* 

299 

E 

N0092A 

263 

N006S 

188 

N0978 

128 

N0P74 

470 

C 

129 

E 

*?»? 

•J? 

MN  MARSHALL 

0S7t 

107 

0992 

tTO 

0999 

2t9 

E 

0400 

912 

B 

E 

0404 

87 

040B 

78 

04<0 

199 

0441 

66 

MN  MEEKER 

ISSO 

141 

MN  MORRISON 

1114 
1161 

922 
976 

1119 
1159 

9? 
1*6 

1118 

1194 

91 

400 

E 

1125 

296 

E 

1129 

219 

E 

1143 

103 

MN  MOWIB 

0004. 

1287 

MN  MURRAV 

0SB4 

274 

0269 

20  < 

MN  NdtLfS 

147SA 

128 

, 

MN  NORMAN 

0018 

•22 

MN  OTTER  TAIL 

0866A 

167 

0873 

401 

i 

0895 

194 

E 

0899 
6991 

37? 

E 

0903 

370 

E 

0930 

131 

0831 

87 

0824 

984 

E 

09t9 

329 

E 

394 

MN  PENNINGTON 

047« 

181 

0477 

74 

E 

0489 

228 

E 

0492 

130 

E 

0494 

192 

MN  PINE 

0S01 

78 

0505 

222 

E 

0507 

48 

E 

0509 

169 

E 

0919 

134 

E 

0916 

60 

0*21 

2p2 

0525 

573 

E 

0531 

124 

E 

0532 

86 

E 

0939 

281 

E 

0947 

91 

MN  PIPESTONE 

0850 

328 

0955A 

234 

i 

0957 

291 

E 

0999 

329 

MN  POPE 

0121 

62 

01J9 

941 

t 

0129 

207 

E 

0130 

211 

MN  RED  LAKE 

0928 

90« 

0590 

90? 

E 

0999 

99 

MN  REDWOOD 

0732 

96 

0745 

262 

1 

0762 

118 

E 

0769 

198 

E 

N0794 

28 

MN  ROCK 

0«78 

72 

0689 

922 

0695 

193 

MN  ROSEAU 

0683 

110 

0732 

194 

E 

0733 

71 

E 

0737 

202 

E 

0741 

103 

E 

0761 

164 

0768 

S8 

0770 

127 

E 

0771 

165 

E 

0773 

47 

MN  SIBLEY 

1128 

391 

MN  STEVENS 

0660 

130 

0684 

773 

MN  SWIFT 

0001 

341 

0007 

232 

E 

0018B 

29 

e 

0028 

274 

MN  TOOO 

1259 

508 

1290 

74 

MN  TRAVERSE 

0160 

136 

MN  WABASHA 

038 1 

63 

MN  WAOENA 

0251 

220 

E 

02S7 

234 

E 

0298 

69 

E 

0259 

189 

E 

0260 

374 

< 

fi 

f 


59575  TOTAL  POPULATION  OF  OUALIPIED  CENSUS  TRACTS  /  PERCENT   4.1 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


•  ■  ^    ■  \ 


Page:  023 


STATE:  MISSISSIPPI 

STATE  AND  COUNTY 

MS  BOLIVAR 

MS  COAHOMA 

MS  FORREST 

MS  HOLMES 

MS  HUMPHREYS 

MS  JEFFERSON 

MS  JONES 

MS  LAUDERDALE 

MS  LEFLORE 

MS  LOWNDES 

MS  SUNFLOWER 

MS  TALLAHATCHIE 

MS  TUNICA 

MS  WARREN 

MS  WASHINGTON 


TRACT/ED 
T  9901. 
9901. 
0001 . 
9901. 
9902. 
9902. 
9906. 
0001 . 
9901. 
0007.03 
9902. 
9904. 
9901. 
9902. 
0001. 
0019. 


POP. 
4256 
8692 
1273 
9239 
5952 
4768 
3759 
668 
3113 
3569 
6152 
4464 
6743 
2652 
1190 
1973 


TRACT/EO 
T  9902. 
T  9902. 
T  0004. 
T  9903. 
T  9903. 


T  0004. 
T  9904. 
T  0006. 


T  9902. 
T  9905. 
T  0004. 
T  0020. 


POP. 

TRACr/EO 

POP. 

TRACT/EO 

54  IS 

T  9903. 

7155 

T  9907. 

2964 

T  9905. 

5783 

3261 

T  0005. 

2614 

T  0006. 

5441 

4282 

7702 
7112 
6053 


2485 

4124 
6486 

4581 


T  OOOS. 
T  9906. 

T  0011. 


T  9903. 
T  9906. 
T  0005. 

T  0022. 


1190 
4872 
2292 


424 

4082 

377 

1647 


T  <XX>6. 
T  9909. 


T  9907. 
T -0006. 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 
8954    T  9908.     5285 

7270   T  0009.    4305   T  0108.     3223 


432S 

1181 


1981   T 

5788   T  0011. 


31t4 

3278   T  0018. 


940 


208169  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT  11.9 


STATE:  MISSOURI 

STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

MO  AUDRAIN 

3169 

1048 

MO  BARRY 

0386 

184 

E 

0389A 

307 

|M0  BARTON 

0512 

560 

MO  BATES 

1835 

281 

MO  BENTON 

001 1A 

125 

C 

0015 

289 

MO  BOLLINGER 

0425 

109 

E 

0427 

911 

0430 

86S 

E  0432 

MO  BUTLER 

0265 

645 

E 

0267 

545 

0273 

826 

E   0274 

9904. 

2734 

T 

9905. 

2642 

MO  CALDWELL 

1325 

523 

MO  CALLAWAY 

2025 

336 

MO  CAMDEN 

0833 

171 

MO  CAPE  GIRARDEAU 

1200 

130 

E 

1204 

252 

1237 

45 

C   1244 

MO  CARROLL 

1641 

64 

•  ■ 

'      ■   ■ 

MO  CARTER 

0007A 

360 

E 

0008 

265 

MO  CEDAR 

0102 

639 

E 

0103 

891 

0115 

565 

MO  CHARITON 

1506 

137 

E 

1519 

76 

MO  CLINTON 

0245B 

28 

MO  COLE 

3011 

667 

E 

3013 

220 

9902. 

3857 

MO  DADE 

0329 

136 

MO  DALLAS 

0653 

450 

E 

0657 

617 

MO  DAVIESS 

0402 

165 

E 

0416 

192 

MO  DENT 

0378U 

795 

E 

0379 

890 

0385 

152 

E  0389 

MO  DOUGLAS 

0883 

655 

E 

0884 

1061 

0891 

320 

E  0893 

POP.   TRACT/EO    POP.   TRACT/EO    POP. 


120   I   0438 A 
348   E  0275 


81   t   t247 


121 

474    t     0277 


104 


1248 


740 


99 


390   C  0391 
216   E  0894 


218 

315   E  0895 


302 


z 

o 


S 


g. 


5P 

I 


o 

I 


IRS  Sect  Jon  42(d)(S)(C)  OUILIFIEO  CENSUS  TRACTS 


Pao«:  034 


STATE:  MISSOURI 

STATE  AND  COUNTY 
MO  DOUGLAS 
MO  DUNKLIN 

MO  GENTRY 
MO  GRUNDY 
MO  HARRISON 
MO  HICKORY 
MO  HOLT 
MO  HOWARD 
MO  HOWELL 
MO  IRON 
MQ  KNOX 
MO  LACLEDE 
MO  LAMtfNCE 
MQ  IIWIS 
MO  IINN 
MO  LIVINGSTON 
MQ  MCDONALD 
MO  MACON 
MQ  MAO  DON 

MO  MARIE» 

MQ  MARION 
MQ  HERCER 

MO  MILLER 

MQ  MISSISSIPPI 

MQ  MONITEAU 

MO  MONROE 

MQ  MONTGOMERY 

MQ  NEW  MADRID 

MO  NODAWAY 
MO  OREGON 

MO  OIARK 
MO  PEMISCOT 

MO  PIKE 
MQ  ^QUK 
MO  PULASKI 
MO  PUTNAM 
MQ  RANPQIPH 
REYNQI-DS 


MQ 

MQ  RIPl,EY 


TRACT/ED 
0896 
0875 
0899 
1801A 
0591 
0309 
0600 
0503 
0150 
0650 
0539 
0979 
0450A 
0T06 
tSS5 
US  I 
0940 
093i 
0S2S 
0479 
0494 
0032 
1936 
0201 
1275 
0100 
1325 
0699 
01S3 
0680 
0593 
0616 
0153 
0159 
0280 
0825B 
084S 

oaooB 

1003 
1Q14 
0350 
1026 
0802 
09SI 
0966A 


POP. 

194 

648 

675 

126 

389 

114 

190 

126 

359 

895 

237 

227 

46 

233 

419 

144 

26 1 

440 

79 

1088 

368 

428 

32 

S9 

128 

309 

SO 

142 

91 

42 

180 

66 

338 

259 

165 

56 

12S1 

89 

140 

ST 

16f 

267 

241 

109 

393 


TRACT/EO 
E  0898 
0879 
0902 
1806 
0559A 
0312 
0601 
0505 


E 
E 
E 
E 
E 
E 
E 


E  0653 

E  0992 

E  0460 

E  0T16T 


E   0943 

E   0227C 
E   0480 


E  0204 

E  1306 

E  0104 

E  1239B 


I  OSfll 

E  0597 

E  0153 

E  0161 

E  0281 

E  0827 


0212 
1016 
1015 
0354 
10596 


POP. 
567 

1141 
831 
131 
323 
496 
217 
379 


TRACT/EO 

E   0880 

E   1814 

E  0316 
E  0602 
E   0513 


511    E   06570 


E  0963 

E   0967 


106 
802 
742 


311 

87 
828 


399 

109 

107S 

143 


369 

197 

404 
140 
346 
184 

flOS 

1453 

90 

876 

96 

87* 

540 


POP.  TRACT/ED  POP.   TRACT/EO 

1019  E  0881  1033   E   0884 

30 

374  E  0328  1S8 

354  E  0605  343   E  0613 

310 

45  E  0658  466   E  0666 


POP.   TRACT/CO    POP. 
1084    E   0890     457 

.» 
149 

1276   E  0672T    999 


E  0462 
E   0TI9E 


E  0230 
E  0484 


E   0207 
E   0109 


C  OSRt 

E  0602 

E  01S4 

E  0162 

E  0282 

E  0829 

E  0280 

E  102  IB 

E  1016 

E  03S8 


E  0954 
E   0969 


871   E  04*68 
127   E  0720 


98 

272 


225 
31S5 


237 

409 

215 
105 
484 

306 

7T 
48 

81 
116 


626 

326 


E  0332 
E   0489 


E    on« 


E  0S90 


E  01S9 

E  0165 

E  0383 

E  0833A 


E  1032 
E  1039 
E  036* 


E  0955 


73 
77 


166   E  0334 
485    E  0490 


•49   I  OftT 


384   I  0S*1 


374  E  0156 

384  E  01*7 

91  E  03*8 

311  E  0*3* 


i02 
397 


M2 


E  0237 
E   0493 


ISO 
306 


278 
128 
10* 


103* 


769   E  09S7 


936   I  PS*2 


721  E  018* 
1131 

3*3  E  0293 

1439  E  0838 


91    E   1034B 


494   E   0989 


42* 


291 

237 
1023 


91 


993 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  MISSOURI 


STATE  AND  COUNTV 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/CD 

MO 

ST.  CLAIR 

0550 
0572 

184 
91 

0562 

686 

E 

0565 

45 

E 

0566 

285 

E 

0567 

MO 

ST.  FRANCOIS 

04t9B 

22 

0434C 

35 

E 

0446 

356 

E 

0463 

263 

MO 

SALINE 

0733 

71 

MO 

SCHUYLER 

0800 

462 

MO 

SCOTLAND 

0086 

295 

0087 

128 

MO 

SCOTT 

1140 

551 

1141 

425 

E 

1146 

170 

E 

1147 

274 

MO 

SHANNON 

0201 

220 

0203 

98 

E 

0211 

785 

E 

0213 

622 

MO 

STODDARD 

0701 
0728 

539 
928 

0706 

260 

E 

0709 

till 

E 

07  IS 

136 

E 

0718B 

MO 

STONE 

0983 

94 

0985A 

149 

MO 

SULLIVAN 

1676B 

102 

1678 

116 

E 

1681 

93 

E 

1682 

133 

E 

1688 

MO 

TANEY 

0771 

377 

MO 

TEXAS 

0335A 

353 

0336 

383 

MO 

VERNON 

0150 

327 

0155 

136 

E 

0157 

48 

MO 

WASHINGTON 

0301 

1020 

0306A 

358 

E 

0307 

1347 

E 

0314 

349 

MO 

WAYNE 

1075 
1087 

473 
196 

1076 
1090 

498 
341 

E 

1077 

1289 

E 

1078D 

887 

E 

1081 

MO 

WEBSTER 

02448 

70 

MO 

WORTH 

0001 

95 

0008 

137 

E 

0010 

74 

MO 

WRIGHT 

1208 

492 

1210 

84 

E 

1216 

147 

E 

1218 

25 

E 

1221 

Page:  025 


POP.   TRACT/ED    POP. 
73   E   0569      145 


147    E   0720     298 


285 


257    E   1084     477 


868    E   1223     798 


108183  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.8 


STATE:  MONTANA 

STATE  AND  COUNTY 
MT  BEAVERHEAD 

MT  BIG  HORN 
MT  BLAINE 

MT  CARTER 
MT  CHOUTEAU 
MT  CUSTER 

MT  DAWSON 
MT  FALLON 
MT  FERGUS 

MT  FLATHEAD 
MT  GARFIELD 
MT  GLACIER 

MT  GOLDEN  VALLEY 


TRACT/EO 
E  0625 
E  0644 
T  9902. 
E  2051 
E  N3552 
E   0027 


0509 
1450 
1471 
0378 
0178 
1091 
1130 
1128 
0055 
0275 
E  N0290 
E   0330 


POP. 

122 

256 

771 

39 

73 

320 

40 

31 

63 

184 

182 

44 

168 

82 

76 

249 

1246 

178 


TRACT/ED 
E  0628 
E  0652 
T  9904. 
E  N3529 
E  N3556 

E  N0513 
E   1455 

E  0380 
E  0179 
E   1092 

E   1129 

E  N0279 
E  N0292 
E   0333 


POP. 

84 

142 

70 

556 

86 

119 
314 

113 

155 

85 

53 

411 

277 

51 


TRACT/EO 
E  0630 
E  0656 
E  N3049 
E  N3530 
E  N3557 


E  1456 

E  0384 

E  1093 

E  1130 

E  N0283 
E  N0293 


POP.  TRACT/ED 

36  E   0637 

191  E   0660 
220 

129  E  N3531 
113 


POP.  TRACT/Eb 

624  E   0638 

71  E   0661 

299  E  N3538 


POP.  TRACT/EO 

114  E   0643 
88 

223  E  N3551 


53 

86 

139 

36 

136 
51 


1466 

1097 
1137 


E  N0286 
E  N0296 


120 

186 

84 

416 
340 


E 

t 


1469 

tics 

1143 


E  N0388 
E  N0297 


74 

139 

28 

161 
116 


C   1470 

E  1 124 
E  1208 
E  N0289 


POP. 
361 


73 

47 

56 
575 
115 


z 

o 


s 


o 


B 


z 

o 


IRS  Section  42(d)(5)(C) 

QUALIFIED  CENSUS 

TRACTS 

-•, 

;  / 

Pag«:  026 

STATE:  MONTANA 

■  .'  •  .'■. 

• 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

MT  GRANITE 

O027 

296 

E 

0029 

377 

MT  HILL 

0102 

265 

E 

0116A 

161 

E 

0121 

57 

E 

Nom 

395 

MT  JEFFERSON 

0933 

252 

E 

0935 

184 

MT  LAKE 

0864 

59 

E 

N0865A 

560 

E 

N0e69 

172 

E 

N0871 

188 

E 

N0872 

175 

E  N0873 

104 

N0878 

168 

E 

N0883 

117 

E 

N0884 

45 

E 

N0893 

146 

E 

N0901 

290 

E  N0912 

64 

N0913 

179 

E 

N0914 

51 

E 

N0915 

52 

E 

N0917 

59 

E 

N0924A 

488 

E  N0925 

90 

MT  LEVIS  AND  CLARK 

0984 

138 

MT  LIBERTY 

0008 

222 

MT  LINCOLN 

0709 

36 

E 

0712 

56 

MT  MCCONE 

0004 

105 

E 

0006 

290 

MT  MADISON 

0976 

296 

E 

0977 

437 

E 

0982 

476 

MT  MEAGHER 

0827 

73 

E 

0828 

133 

E 

0833 

65 

MT  MISSOULA 

0003. 

2094 

; 

MT  MUSSELSHELL 

1203 

59 

E 

1204 

43 

E 

1206 

96 

MT  PARK 

1175 

871 

E 

1186 

100 

MT  PETROLEUM 

0227 

79 

MT  PHILLIPS 

1952 

146 

E 

1954A 

252 

E 

1960 

173 

E 

N3509 

44 

MT  PONDERA 

1087* 

580 

E 

1088 

110 

E 

N1092 

366 

MT  POWDER  RIVER 

0455 

34 

MT  POWELL 

0772 

223 

MT  PRAIRIE 

0075 

200 

E 

0076' 

70 

E 

0077 

142 

E 

0078 

495 

MT  ROOSEVELT 

N0559 

52 

E 

N0566A 

1093 

MT  ROSEBUD 

9904. 

1002 

MT  SANDERS 

0214 

388 

E 

N0200A 

217 

E 

N0201 

182 

E 

N0203 

91 

MT  SILVER  BOW 

9903. 

5973 

T 

9904 

5004 

MT  STILLWATER 

1002 

208 

MT  SWEET  GRASS 

1251 

140 

E 

1253 

138 

MT  TETON 

0337 

74 

E 

0337 

61 

E 

0341 

25 

MT  VALLEY 

0678 
N0696 

139 
96 

E 
E 

0681 
N0698 

29 

193 

E 

0684 

248 

E 

0688 

S78 

E 

0692 

106 

E   0703 

65 

MT  WHEATLAND 

0802 

55 

41845  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.0 


STATE:  NEBRASKA 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP.: 

TRACT/ED 

POP. 

NE  ADAMS 
NE  ANTELOPE 

E   0903 
E   1156 

98 
86 

E 

1165 

409 

E 

1166 

221 

E 

1167 

114 

E 

1171 

103 

E 

1172 

293 

E   1175 

161 

E 

1176 

151 

E 

1177 

147 

E 

1178 

126 

E 

nso 

257 

E 

1181 

199 

E   1182 

141 

NE  BLAINE 
NE  BOONE 

E   1450 
E   1100 

46 
185 

E 
E 

1451 
1103 

224 

501 

E 

1106 

198 

E 

1108 

102 

E 

1109 

335 

E 

1110 

196 

E   1113 

719 

E 

1117 

274 

E 

1121 

184 

E 

1124 

222 

NE  BOYD 

E   1201 

104 

E 

1202 

66 

E 

1203 

166 

E 

1206 

54 

E 

1210 

219 

E 

1213 

276 

< 

Z 

o 


CO 


o 

3 

a. 
«<; 
w 
•o 
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3 

cr 
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o 
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IRS  Section  42Cd)(5)(C)  OUikLIFIEO  CENSUS  TBACTS 


STATE:  NEBRASKA 

STATE  AND  COUNTY 

NE  BOYD 

NE  BROWN 

NE  BUFFALO 

NE  BUTLER 

NE  CASS 

NE  CEDAR 

NE  CHASE 

NE  CHERRY 

NE  CHEYENNE 

NE  CLAY 

NE  CUMING 

Nl  CUSTER 

NC  DAWES 
NE  DIXON 

NE  FILLMORE 
NE  FRANKLIN 
NE  FRONTIER 
NE  FURNAS 
NE  GAGE 
NE  GARDEN 
NE  GARFIELD 
NE  GOSPER 
NE  GREELEV 
NE  HALL 
NE  HAMILTON 
NE  HARLAN 
NE  HAYES 
NE  HITCHCOCK 
NE  HOLT 


NE  HOOKER 
NE  HOWARD 
NE  JEFFERSON 
NE  JOHNSON 
NE  KEITH 
NE  KNOX 


NE  LINCOLN 
NE  LOGAN 
NE  LOUP 
NE  MADISON 


TRACT/ED 
E  1318 
1437 
1368 
0050 
1185 
1050 
1559 
0705 
0409A 
0804 
0333 
1039 
1077 
1181 
0377 
0388 
1349 
0301 
0114 
1704 
0837 
0859 
0355 
0333 
0179 
0686 
0059 
0394 
1379 
1379 
0491 
0498 
0493 
0903 
0933 
0449 
0793 
1330 
0478 
0498 
0909 
0935 
0579 
0055 
1580 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
t 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


POP. 

84 

87 

190 

119 

309 

111 

41 

86 

773 

94 

30 

111 

179 

397 

310 

90 

99 

80 

49 

147 

99 

33 

761 

178 

697 

44 

109 

87 

40 

104 

79 

461 

30 

47 

909 

431 

149 

930 

173 

378 

194 

32 

94 

170 

301 


TRACT/ED 
E   1331 


E  0074 

E  1057A 

E  1561 

E  0708 A 


0834 
0351 
1039 
1079 
1197 
0380 
0393 
1391 
0303 
0116 
1707 
0843 


E  0359 
E  0336 
E   0181 


E  1377 

E  1379A 

E  0493 

E  0484 

C  0901 


E   0449A 

E  0485A 
E  OSOU 
E  N0481 

E   0981 
E   1589 


POP. 
386 


60 

383 

167 

93 

174 

336 

48 

71 
339 

309 
143 
139 
130 

91 
947 

83 

131 

85 

301 


71 
33 
94 

173 
84 


133 

58 

139 

50 

113 
58 


TRACT/ED 


E  1058 

E  1563 

E  0711 

E  0836 

E  1049 

E  1300 

E  0381 

E  0404A 

E  03  ISA 

E  0117 

E  1708 


E  0183 


E  1378 

f  1383 

E  0456 

E  0486 

E  0504 


E  0453 


E  0489 
E  0903 
E  N0491 


1993 


Pag«:  037 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


117 
305 
177 

69 

198 

337 

76 
150 

98 
48 

397 


334 


99 

199 
99 
41 

319 


89 


64 

917 

71 


193 


E  1069 

E  0717 

E  1099 

E  0393 


E  031T 
E  0121 
E   1709 


371  E  1073A 

37  E  0718 

388  E  1074 

193  E  0383 


438   E  0333 

51   E  0130 

186   E   1719 


237   E   1079     191 
90    E   0737       81 


274   E   1079 
199   E  0384 


190 
49 

878   e   1714 


187 
313 

139 


t  1990 

E  1399 

E  0459 

E  0488 


40  I  1392 

89  E  1300 

37  E  0461 

191  E  0490 


49  E  1992 

33  E  1301 

190  E  0467 

50  E  0493 


89 

43 

641 

67 


E  0490 
E   0504 


1595 


121 
136 


195 


t     0494 
E  0907 


E   1596 


289 

199 


206 


E   0497 
E   0508 


1599 


701 
83 


350 


s 


o 

8 

a. 


5P 

B 


? 
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IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  NEBRASKA 


P«g«:  028 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRA 

CT/EO 

NE  MORRILL 

1325 

154 

1326 

102 

E 

1327A 

398 

E 

1333 

161 

E 

1939 

133 

NE  NANCE 

0853 

150 

0864 

262 

E 

0867 

266 

NE  NEMAHA 

018« 

81 

0186 

90 

E 

0189 

245 

1 

0191 

199 

NE  OTOE 

1510 

101 

1519 

47 

E 

1521 

224 

E 

1929A 

101 

NE  PAWNEE 

0278 
0294 

108 
178 

0282 
0295 

134 
197 

E 

0288 

107 

E 

0289 

604 

E 

0291 

139 

E 

0293 

NE  PERKINS 

0003 

245 

0014 

278 

NE  PHELPS 

1273 

102 

1274 

148 

NE  PIERCE 

1000 

46 

1008 

267 

E 

1009 

81 

E 

1017 

203 

E 

1019 

78 

NE  PLATTE 

1001 

301 

1002 

37 

E 

1010 

378 

E 

1012 

226 

E 

1013 

63 

NE  POLK 

NE  RED  WILLOW 

0418 
11048 

397 
76 

1107A 

57 

E 

11078 

9S 

E 

11168 

107 

I 

1118A 

161 

t 

1130^ 

»  V^     T^  ^  %^            ^  m    ^m   ^»  ^^  »* 

NE  RICHARDSON 

0926 

299 

0939 

230 

E 

09S8A 

916 

E 

0961 

220 

E 

0964 

131 

0969 

NE  ROCK 

0289 

64 

NC  SALINE 

1113 

142 

11 170 

509 

E 

1123 

230 

E 

1137 

19? 

■.. '  '•'•  ■ 

NE  SAUNDERS 

0124 

23 

0127 

286 

NE  SCOTTS  BLUFF 

0607 

234 

0618 

332 

NE  SHERIDAN 
NE  SHERMAN 

0354 
0578 

463 
65 

0355 
0582 

331 

428 

E 
E 

0366 
0587 

136 

116 

f. 

0989 

138 

C 

0991 A 

197 

E 

0993 

NE  STANTON 
NE  THAYER 

0011 
0675 

51 
255 

0676 

266 

E 

0677 

198 

E 

0687A 

69 

C 

0690 

71 

NE  THOMAS 
NE  THURSTON 

1356 
N1450 

85 

256 

N14S1 

145 

E 

N149a 

901 

1 

N1468 

197 

E 

N14T9 

39 

E 

N1478 

NE  VALLEY 

0303 

114 

0306 

134 

E 

0307 

250 

1 

0914 

409 

E 

0317 

127 

NE  WAYNE 

0580 

241 

0583 

308 

E 

OS84B 

42 

t 

0999 

261 

NE  WEBSTER 

0035 

48 

0037 

344 

NE  WHEELER 

0005 

132 

NE  YORK 

0256 

33 

E 

0262 

202 

153 


68 
196 


79 


939 


48119  TOTAL  POPULATION  OF  OUALIflEO  CENSUS  TRACTS  /  PERCENT   5.6 


STATE:  NEVADA 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/CO 

NV  CHURCHILL 

0896 

527 

E   0859 

83 

E   0860 

NV  DOUGLAS 

0058 

27 

E   0064 

16 

E  N0031 

NV  ELKO 

0502 

124 

E  A0510 

106 

E  N0S41 

NV  EUREKA 

0485 

214 

E   0487 

23 

NV  HUMBOLDT 

0608 

83 

E   0609 

85 

E   0620 

NV  LANDER 

0100 

404 

C   0103 

200 

NV  LINCOLN 

0785 

551 

NV  tVOM 

0018 

42 

E  A00I2 

819 

NV  MINERAL 

0800 

114 

E   0805 

378 

E   0811 

NV  NYC 

0732 

27 

E  N0730 

106 

NV  PERSHING 

0165 

61 

E  N0175 

126 

POP.  TRACT/10 

29  E  0872 
129 

649  E  N0943 

86  E  N0607 


13 


TRACT/EO 
417   E  N0869 


128 
37 


E  N1B69 


POT.   TRACT/EO    POP. 
64 


73   E  N1974     399 


IS 

z 

p 


O 
9 
& 

03 
V< 

'^ 
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IRS  Section  43(d)(5)(C)  OUALiriED  CENSUS  TRACTS 
STATE:  NEVADA 


STATE  AND  COUNTY 
NV  WHITE  PINE 


TRACT/EO 
E   0699 


POP.   TRACT/EO 
313    E  N0683 


POP.   TRACT/ED 
74 


•»«0e;  039 
POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


6436  TOTAL  POPULATION  OP  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.5 


state:  new  hampshire 

State  and  countv  tract/eo 
nh  grafton  e  0145 
nh  sullivan        e  0336 


POP.   TRACT/EO 
1686 
333 


POP.   TRACT/EO    POP.   TRACT/EO 


2008  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


I 

a 
I 
90 


STATE:    NEW  MEXICO 


STATE  AND  COUNTV 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

NM  CATRON 

0001 

245 

E 

0002 

236 

E 

0003 

168 

€ 

0010 

419 

NM  CHAVES 

0006. 

5122 

NM  COLFAX 

9903. 

888 

T 

9904. 

316 

NM  CURRV 

0001. 

4857 

NM  DE  BACA 

0101A 

544 

NM  GRANT 

0806 

195 

E 

0810 

708 

9902. 

4127 

NM  GUADALUPE 

0500 

1379 

E 

0504 

131 

0508 

524 

E 

0509 

345 

E 

0510 

392 

E 

0511 

85 

NM  HIDALGO 

0376 

786 

E 

0379 

367 

0280 

354 

E 

0391 

35 

E 

0393 

43 

NM  LEA 

0003. 

4038 

NM  LINCOLN 

0339 

19 

E 

0333 

365 

0333 

142 

E 

0334  A 

112 

E 

0337 

61 

E 

0359 

206 

NM  LUNA 

0303 

412 

E 

0304  A 

731 

0209A 

188 

T 

9901. 

4628 

T 

9902. 

2131 

NM  MCKINLEY 

1189B 

148 

E 

3001B 

190 

9999.99 

11773 

E 

A1179A 

175 

E 

A11790 

186 

E 

A1180B 

395 

A118I 

81 

E 

A1183A 

84 

A1184A 

84 

E 

A  1 1848 

102 

E 

A1186A 

371 

E 

A 1188 

121 

A1190B 

96 

E 

At191A 

215 

A1191B 

54 

E 

A119tE 

97 

E 

A1193A 

407 

E 

A 1 193B 

99 

A1194A 

468 

E 

An94B 

96 

A1195B 

♦  30 

E 

A1195C 

277 

E 

A1195E 

61 

E 

A1I95G 

127 

A1196A 

198 

E 

A1196B 

725 

At197A 

903 

E 

A1197B 

64 

E 

A1199A 

723 

E 

A1200A 

75 

A1300C 

63 

E 

A  13000 

59 

A1301A 

50 

E 

A1202B 

552 

E 

A1203B 

124 

E 

N1236 

490 

N1343 

113 

E 

Nt346 

339 

N1247 

549 

E 

N1249 

280 

E 

N1250 

692 

E 

K1252 

223 

N1353 

395 

E 

N1354 

93 

N125S 

266 

E 

Nt2S6 

130 

E 

N12S8 

122 

E 

N1261 

109 

N1363 

135 

E 

N1275 

330 

N2002A 

50 

E 

N2614 

83 

E 

N2615 

348 

E 

N2617 

81 

N3618 

133 

E 

N3619 

170 

N2622 

199 

E 

N2623 

74 

E 

N2624 

191 

E 

N2636 

162 

N3637 

373 

E 

N3630 

439 

N2631 

219 

E 

N2633 

1123 

E 

N2634 

592 

E 

N3637 

131 

N3638 

336 

E 

N3639 

57 

N2640 

61 

NM  MORA 

0650 
0663 

416 
599 

E 

0653 

119 

E 

0656 

166 

E 

0657 

316 

e 

oesB 

146 

E 

0661 

598 

NM  OTERO 

0001. 

3332 

NM  QUAY 

0192 

586 

NM  RIO  ARRIBA 

0675 

59 

E 

0676 

503 

E 

0679 

684 

E 

-0681 

107 

E 

0702A 

34 

E 

0705 

410 

0706 

495 

E 

NOT  12 

132 

E 

N0714 

41 

E 

N0723 

588 

E 

N0724 

375 

E 

N0734 

•7 

N0743 

44 

E 

N0743 

128 

E 

N0745 

194 

< 

2 

o 
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IRS  Section  42(d)(9)(C)  QUALIFIED  CENSUS  TRACTS 

•    '   ■; 

Pnga:  030 

STATE:  NEW  MEXICO 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

NM  ROOSEVELT 

E   0127A 

836 

E   0132 

202 

E   0138 

416 

T  9901. 

5592 

NM  SAN  JUAN 

T  0008. 

2793 

T  0010. 

16379 

NM  SAN  MIGUEL 

E   0577 

10O 

E   0580 

99 

E  0581 

200 

E   0890 

519 

E   0591 

1037 

T  9903. 

6359 

NM  SOCORRO 

E   OS72 

130 

E   0590 

22 

E  N0578A 

650 

E  N0588 

422 

NM  TAOS 

E   0442 

414 

E   0445A 

139 

E   0453 

60 

E  0466E 

74 

E   04660 

73 

E  0469E 

158 

E   0470D 

325 

E   047  IB 

170 

E   0472E 

118 

E   0474 

1090 

E  N0446 

357 

E  N0452 

206 

E  N0468A 

89 

E  N04790 

50 

NM  TORRANCE 

E  0825 

155 

E   0827 

82 

E   0836 

802 

E   0838 

166 

E   0839 

563 

E   0840 

607 

NM  UNION 

E   0380A 

95 

E   0393 

443 

E   0396 

83 

NM  VALENCIA 

E   1020 

34 

E   1062 

40 

E   1099 

74 

E   2022B 

63 

E   2032B 

81 

E  N1000 

337 

E  N1025 

127 

E  N1032 

231 

E  N1037 

102 

E  N2022A 

40 

E  N2024A 

116 

E  N2025A 

926 

E  N2026A 

31 

E  N2027A 

135 

E  N2028A 

86 

E  N2031A 

267 

E  N2032A 

40 

116471  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  16.8 


STATE:  NEW  YORK 


POP.   TRACT/EO 
16257  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.1 


STATE  AND  COUNTY 
NY  CORTLAND 
NY  TOMPKINS 


TRACT/ED 
T  9906. 
T  9910. 


POP.   TRACT/ED 
3242 
1301B 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


STATE:  NORTH  CAROLINA 

STATE  AND  COUNTY 
NC  ALLEGHANY 
NC  ANSON 
NC  ASHE 
NC  AVERY 
NC  BEAUFORT 
NC  BERTIE 

NC  BLADEN 
NC  CALDWELL 
NC  CAMDEN 
NC  CARTERET 
NC  CHEROKEE 
NC  CLAY 
NC  CLEVELAND 
NC  COLUMBUS 
NC  CRAVEN 
NC  DARE 
NC  DUPLIN 
NC  ORAHAW 


TRACT/ED 
E  0009U 
0284 
0076 
0025 
0575 
0178 
0200 
0051 
0382 
0100U 
0057 
0043 
0002 
0933 
0193 
0272 
0367 
0134 


E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


E  N0357 


POP. 
661 

1463 
765 
750 

1423 
824 
762 
483 
293 
840 
322 

1000 

438 

38 

1376 

661 

37 

1289 
64 


TRACT/EO    POP.   TRACT/EO 


0009V 

0292 

0082 

003  IE 

0580 

0184 


E   0063 


E   0072V 
E  0051 


E   0204 


E   0136B 
E  N0359 


224 

133 

336    E  0083 

175 

207    E   0582C 

254    E   0186 

458    E   0066 


248 

46 


1456 


E  N0038 


42    E   0144U 
38 


POP. 


522 

36 
459 

1641 


25 


911 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO 


OS84B 
0191 


33 

1127 


E  0592 
E  01988 


1135 
105 


E  0597 
E   0199 


POP. 


1018 
1460 


E   0069B    1294 


E   0149 


477    E  0158 


499 


I 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TB4CTS 
STATE-  NORTH  CAROLINA 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

NC  GRANVILLE 

0389 

1883 

NC  HALIFAX 

0625 

1136 

E 

0627 

1801 

E 

0629 

263 

E 

0639T 

652 

E   0642 

0650T 

1152 

E 

0652 

711 

E 

0694 

1341 

E 

0656 

2073 

E   0661 

NC  HENDERSON 

0640 

953 

E 

0644 

1277 

T 

9904. 

23 

NC  HERTFORD 

0487 

1380 

E 

0491 

210 

E 

0497 

147S 

NC  HOKE 

07090 

64 

E 

0712B 

170 

E 

0715* 

1329 

NC  HVOE 

0002 

864 

NC  IREDELL 

0602. 

2706 

NC  JACKSON 

0479B 

124 

E 

0483A 

425 

E 

N0452 

•  1 

E 

N04S3 

S3 

e  N04S4 

NC  JONES 

0002 

772 

NC  LEE 

0303. 

3313 

NC  LENOIR 

0325 

339 

T 

9904. 

448S 

T 

990B. 

4827 

NC  MCDOWELL 

0587B 

169 

' 

NC  MACON 

0177 

812 

NC  MADISON 

0102. 

1524 

T 

0103. 

925 

T 

0104. 

1547 

NC  MARTIN 

0040 

1333 

NC  MITCHELL 

0153 

514 

NC  MOORE 

0348 

1543 

E 

0350 

-203 

NC  NASH 

0101. 

488 

NC  NORTHAMPTON 

0405 

1011 

E 

0415 

509 

NC  PAMLICO 

0530A 

798 

E 

0530B 

100 

NC  PASQUOTANK 

0808A 

395 

NC  PENDER 

0688 

1372 

NC  PERQUIMANS 

0860 

138 

E 

086 1U 

601 

NC  PITT 

0252U 

230 

E 

0269 

424 

E 

0279 

1148 

E 

0284A 

1493 

E  0288 

NC  RICHMOND 

0237 

1278 

E 

0238T 

1526 

NC  ROBESON 

0403 

1226 

E 

0405 

178 

E 

0425 

1641 

E 

0437 

101 

E  0438 

0448 

249 

E 

0456 

1068 

E 

0457 

213 

T 

9902. 

5427 

NC  RUTHERFORD 

0526T 

813 

NC  SAMPSON 

0166 

1043 

E 

0190 

1935 

NC  STANLV 

0010 

139 

E 

0013U 

573 

NC  SURRY 

0012E 

30 

E 

0013 

408 

NC  SWAIN 

N0079 

618 

E 

N0084 

97 

NC  TRANSYLVANIA 

0408 

100 

E 

0413A 

807 

E 

0413B 

41 

E 

0414U 

447 

NC  TYRRELL 

0230 

474 

NC  WARREN 

0004 

569 

E 

0014 

824 

NC  WATAUGA 

0125 

280 

E 

0126 

207 

NC  WAYNE 

0017. 

547 

T 

0018. 

4028 

NC  WILSON 

0002. 

1926 

T 

0008.01 

3717 

NC  YANCEY 

0128 

867 

Pag*:  031 


POP.   TRACT/ED    POP. 

707    E   0648     1156 
1016 


109   E  N049S     466 


597    T  9905.     5147 
137    E   0447      83 


123768  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.« 
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IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  NORTH  DAKOTA 


*ag«:  032 


STATE  AND  COUNTV 
NO  ADAMS 

TRACT/EO 
E   2227 

POP. 
42 

TRACT/EO 
E   2228 

POP. 
41 

TRACT/EO 
E   2230 

POP. 
46 

TRACT/EO 
E   2234 

POP. 
186 

TRACT/ED 
E   2237 

POP. 
48 

TRACT/EO 
E   2238 

POP. 
109 

W  w^^           ^*  %t^  ^*  T*l  ^ 

2239 

28 

E 

2243 

32 

3244 

45 

E 

2246 

43 

E 

2246 

49 

E 

zz«« 

63 

NO  BARNES 
NO  BENSON 

0957 
1182 

78 
52 

E 
E 

0970 
1189 

75 
54 

i 

0998 
M1207 

64 

704 

E 
E 

1011 
N1210 

95 

63 

E 
E 

1013 
N121S 

87 
6SS 

E 
E 

1016 
N1222 

92 

440 

NO  BOTTINEAU 

1111 

44 

E 

1112 

101 

1140 

SO 

E 

1149 

84 

E 

1151 

89 

E 

1152 

66 

NO  BOWMAN 

1153 
0003 

49 
49 

E 
E 

1159 
0004 

329 
44 

0009 

1S1 

E 

0019 

54 

E 

0020 

24 

E> 

0021 

35 

NO  BURKE 

0028 
0654 

46 
178 

E 

0655 

50 

0662 

27 

E 

0666 

37 

E 

0670A 

43 

E 

0674 

97 

0681 

54 

E 

0682 

40 

0683 

31 

E 

0684 

43 

E 

0687 

68 

NO  CAVALIER 

1100 

119 

E 

1103 

164 

1110 

102 

E 

1119 

100 

E 

1120 

99 

E 

1139 

33 
55 

NO  DICKEY 

0258 

52 

E 

0259 

46 

0262 

69 

E 

0263 

59 

E 

0277 

61 

E 

0278 

0279 

49 

E 

0280 

42 

0282 

84 

E 

0289 

101 

NO  DIVIDE 

1270 

283 

E 

1273 

39 

1286 

48 

NO  DUNN 

07  26  A 

392 

E 

N0725 

220 

NO  EMMONS 

0380 

138 

E 

0386 

154 

0398 

127 

NO  FOSTER 

0701 

85 

E 

0717 

64 

0718 

53 

E 

0726 

63 

NO  GOLDEN  VALLEY 
NO  GRANT 

1205 
0327 
0341 

33 
64 

75 

E 
E 

0330 
0342 

503 
41 

0337 

43 

E 

0338 

30 

E 

0339 

62 

E 

0340 

33 

NO  GRIGGS 
NO  HETTINGER 

0596 
1300 
1311 

68 
40 
59 

E 

E 

1301 
1312 

51 
70 

1302 
1314 

63 
44 

E 
E 

1303 
1324 

94 

38 

1308 

1325 

47 
44 

E 
E 

1310 
1328 

56 
95 

NO  KIDDER 

1329 

0577 
0602 

38 
84 
76 

E 
E 
E 

1330 
0580 
0609 

25 
39 
48 

0582 
0615 

61 
87 

E 

0597 

30 

0599 

62 

E 

0601 

44 

NO  LA  MOURE 
NO  LOGAN 

1879 
0130A 

81 
55 

E 
E 

1889 
0131 

74 
57 

1890 
0135 

118 
84 

E 
E 

1898 
0136 

100 
66 

1905 
0137 

53 
87 

E 

0140 

37 

NO  MCHENRY 

0142 
1701 
1728 

69 
35 
65 

E 
E 

1703 
1729 

76 
79 

1709 
1741 

28 

164 

E 
E 

1710 
1742 

64 

71 

1720 
1743 

71 
95 

E 
E 

1727 
1745 

179 

104 

36 

1746 

87 

E 

1749 

78 

1753 

84 

E 

1784 

52 

1756 

35 

E 

1758 

1761 

355 

E 

1762 

109 

NO  MCINTOSH 
NO  MCKENZIE 
NO  MCLEAN 
NO  MOUNTRAIL 

1656 
1881 
1377 
1775 
1801 

672 
32 
23 
75 
99 

E 
E 
E 

E 
E 

1660 
1890 
1379 
1777 
1807 

149 
31 

101 
47 
56 

1661 
1891 
1410 
1784 
1808 

253 

26 
57 
36 
44 

E 
E 
E 

E 
E 

1662 
1892 
1411 
1788 
1811 

40 
60 
41 
25 
44 

1914 
N1389 

1791 
N1822 

33 
32 
87 
4S 

E 
E 
E 
E 

1919 
N1390 

1793 
N1827 

125 
91 
30 
67 

NO  NELSON 

N1828 
0919 
0933 

423 

60 

120 

E 

0920 

78 

0921 

51 

E 

0922 

69 

0923A 

626 

E 

0925 

101 

NO  PEMBINA 
NO  PIERCE 

1068 
0201 

100 
38 

E 

0214 

113 

0215 

85 

E 

0216 

43 

0218 

89 

E 

0230B 

53 

NO  RAMSEY 

0221 
0136 

102 
68 

E 
E 

0222 
0138 

58 
101 

0223 
0139 

84 
75 

E 

0148 

62 

0149 

85 

E 

0161 

385 
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IRS  Section  42(d)(5)(C)  OUALIPIEO  CENSUS  TRACTS 


Pag*:  033 


STATE:  NORTH  DAKOTA 

STATE  AND  COUNTV 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

NO  RANSOM 

E 

0061 

99 

E 

0062 

103 

E 

0068 

94 

E 

0078 

44 

E 

0080 

133 

NO  RENVILLE 

E 

1603 
1623 

72 
76 

E 

1606 

51 

E 

1608 

21 

E 

1609 

61 

E 

1616 

77 

E 

1618 

62 

NO  RICHLAND 

0640 

54 

NO  ROLETTE 

A0003 

174 

E 

A0006A 

93 

E 

A00068 

55 

E 

A0007A 

156 

E 

AOOOTE 

106 

E 

A0009 

346 

A0011A 

514 

E 

A0012A 

756 

E 

A0012B 

191 

E 

A0027A 

358 

E 

A0031 

134 

E 

A0034A 

38 

A0034B 

118 

E 

A0035 

43 

E 

N0014 

325 

E 

N0016 

657 

E 

N0019 

466 

NO  SHERIDAN 

0463 

141 

E 

0467 

56 

NO  SIOUX 

N0511 

57 

E 

N0524 

82 

NO  SLOPE 

0256 

43 

E 

0261 

34 

E 

0263 

61 

E 

0270 

190 

NO  STARK 

0984A 

743 

NO  STEELE 

0818 

94 

NO  STUTSMAN 

0459 
0517 

28 

53 

E 

0466 

89 

E 

0468 

63 

E 

0471 

89 

0498 

63 

0900 

74 

NO  TOWNER 

1326 

82 

E 

1328 

43 

E 

1329 

97 

E 

1333 

50 

1337 

65 

1399 

97 

ND  TRAILL 

1288 

69 

NO  WALSH 

0364 
0399 

85 
78 

E 

0366 

113 

E 

0386 

114 

E 

0387 

75 

0390 

133 

0398 

134 

ND  WARD 

0843 

68 

E 

0652 

56 

E 

0864 

104 

E 

oe«6 

BO 

NO  WELLS 

0176 
0208 

41 
193 

E 

E 

0178 
0216 

104 
49 

E 
E 

0188 
0231 

106 
62 

E 

0197 

54 

0198 

79 

0304 

66 

ND  WILLIAMS 

1476 

40 

E 

1482 

69 

E 

1*468 

30 

E 

1494 

99 

1506 

39 

1911 

39 

1514 

34 

E 

1521 

37 

E 

1524 

35 

E 

1931 

75 

28235  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.7 


STATE:  OHIO 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

OH  ADAMS 

0007 
0026 

210 
660 

E 

0011 

492 

E 

0013 

981 

E  0014 

1278 

E  001BA 

OH  ATHENS 

0226 

1143 

E 

0234 

1213 

T 

9903. 

11406 

OH  BROWN 

0027 

994 

OH  COLUMBIANA 

0070 

652 

OH  CRAWFORD 

0179 

228 

OH  ERIE 

0408. 

3917 

OH  QALLIA 

0153 

375 

E 

0155 

148 

OH  GUERNSEY 

0150 

491 

E 

0172E 

224 

OH  HARDIN 

0233 

2233 

" 

OH  HENRY 

0109 

1060 

OH  HOLMES 

0318 

2723 

OH  HURON 

1183N 

52 

OH  JACKSON 

0252T 

1369 

E 

0393 

1396 

E 

0294 

613 

t  0396 

1350 

f  0397 

0260 

1437 

E 

0261 

1338 

E 

0270 

705 

E  0275 

1527 

OH  KNOX 

1022 

255 

POP.   TRACT/EO 
214   E  0032 


POP. 
783 


639   E  0398 


1479 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


•ag«:  034 


STATE:  OHIO 

STATE  AND  COUNTT 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

OH  LOGAN 

0113T 

185 

E 

0133 

45 

OH  MARION 

0001. 

1871 

T 

0009. 

3786 

OH  MEIGS 

00200 

112 

E 

0021 

830 

E 

0022 

800 

OH  MONROE 

0362 

482 

* 

OH  MORGAN 
OH  MUSKINGUM 

0067 

0752 

9904. 

895 

227 
2572 

E 

T 

0757 
9907. 

139 
5200 

E 

0767 

66 

E 

0795 

58 

E 

0826 

281 

T  9903. 

3502 

OH  NOBLE 

0675^ 

129 

E 

0697 

359 

E 

0699 

187 

E 

0700 

38 

OH  PERRV 

0428 

68 

OH  PIKE 

0100 

1174 

E 

0103 

685 

E 

0120 

706 

OH  SCIOTO 

0426 

1281 

E 

0436 

804 

E 

0438 

1952 

E 

0439 

199 

C 

0440 

654 

E  0442 

941 

0444 

1891 

E 

0447 

1144 

E 

0448 

1051 

E 

0449 

993 

E 

0466 

1017 

E   0471 

1041 

9905. 

3891 

T 

9906. 

4716 

OH  TUSCARAWAS 

0958 

418 

E 

0986 

164 

E 

0993 

1824 

OH  VINTON 

0064 

967 

92829  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.1 


STATE :  OKLAHOMA 

STATE  AND  COUNTY 
OK  ADAIR 

TRACT/EO 
E  A0577 

POP. 
753 

TRACT/EO 
E  A0578 

POP. 
507 

TRACT/EO 
E  A0579 

POP. 
542 

TRACT/EO 
E  A0582 

POP. 
885 

TRACT/EO 
E  A0584A 

POP. 
503 

TRACT/EO 
E  A0584E 

POP. 
69 

724 

A0586 

506 

A0588 

598 

E 

A0591 

1665 

E 

A0592 

586 

E 

A0599 

1018 

E 

IIOS9B 

OK  ALFALFA 
OK  ATOKA 

0501 
A0001 
A001S 

67 

1047 

147 

0504 
A0003 

183 
365 

E 

A0004 

500 

E 

A0007 

447 

E 

A0008 

573 

E 

A00I1 

158 

OK  BEAVER 

0650 

146 

0670 

345 

OK  BECKHAM 

0194 

106 

A0183 

497 

E 

A0185 

357 

OK  BLAINE 
OK  BRVAN 

A0610 
9903 . 

440 
3426 

A0611 
A 1075 

639 
302 

E 

A 1080 

599 

E 

A1081 

99 

E 

A 1088 

140 

E 

A 1104 
A0776 

743 
536 

OK  CADDO 

A0751 

596 

A0766 

697 

E 

>»0770E 

81 

E 

A0771 

144 

E 

A0772 

479 

E 

A0786 

316 

A0790 

487 

E 

A0791 

1067 

OK  CARTER 
OK  CHEROKEE 

A0677 
A0502 

281 
648 

A0678 
A0505 

47 
633 

E 
E 

A0680 
A0S12 

636 
1089 

E 
E 

A0691 
A0514 

SOO 
397 

E 

A0S16 

341 

E 

A0518 

324 

A0523A 

581 

A0529 

876 

E 

A0537 

972 

E 

A0539 

119 

894 
28 

OK  CHOCTAW 
OK  COAL 

9902. 
A0175 

3331 
483 

A0204A 
A0178 

913 

715 

E 
E 

A0210 
A0180 

465 

284 

E 
E 

A0211 
A0183 

334 

166 

e 

E 

A02ia 
A0184 

368 
542 

E 
E 

A021S 
A0185 

OK  COTTON 

A0137 

521 

. 

OK  CRAIG 

A0882 

1097 

A0884 

910 

OK  CUSTER 
OK  DELAWARE 

A0358 
A0977T 

62 

1028 
663 

A0359 
A0990 

336 
1009 

E 
E 

A0371 
A0991 

354 
1091 

E 

A0992 

673 

E 

A1000 

303 

E 

A1001 

425 

A 1002 

A 1003 

59 1 

E 

A1008A 

931 

OK  DEWEY 
OK  GARVIN 

A0051 
A0450A 

484 
470 

A0064 
A045tA 

74 
618 

E 

A0452 

366 

E 

A046O 

426 

E 

A0461 

646 

E 

A0485 

226 

OK  GRADV 

0002. 

1474 

z 

o 


S 


o 

3 

a 
«< 

if 


3 


I 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  OKLAHOMA 


Pao»:  03S 


STATE  AND  COUNTV 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

OK  GRAN1 

0256 

138 

OK  GREER 

E 

0454 

151 

0459 

744 

E   0461 

364 

OK  HARPER 

0137A 

87  , 

OK  HASKELL 

A0126 
A0138B 

537 
119 

A0t29 
A0141 

140 
549 

E  A0130 

491 

A0133 

782 

E 

A0133 

368 

C 

A0136A 

303 

OK  HUGHES 

A0629 

393 

A0631 

314 

E  A0633A 

424 

A0638 

434 

t 

Ad639 

455 

E 

A0e47 

381 

OK  OACKSON 

9906. 

2463 

OK  JEFFERSON 

A0075 

808 

A0O77 

350 

E  A0078 

lit 

A0085 

350 

OK  JOHNSTON 

A0526 
A0532 

472 
405 

A0527 
A0533 

376 
776 

E  A0528 
E  A0538 

1310 
487 

A0529 

544 

E 

A0530 

780 

E 

A0531 

598 

OK  KINGFISHER 

1254B 

90 

1258 

855 

OK  KIOWA 

A0O85 

347 

A0086 

708 

E  A0087 

760 

A0097 

533 

E 

A0099 

536 

OK  LATIMER 

A0350 

676 

A0351A 

965 

OK  LINCOLN 

A0834 

385 

A0B40 

22 

E  A0847 

466 

A0851 

173 

OK  LOVE 

A0059 

120 

OK  MCCURTAIN 

A0725 

133 

A074S 

33t 

E  A0762 

743 

A0763 

748 

E 

A07e7 

439 

E 

A0769 

145 

A0770 

709 

A0776 

273 

E  A0777 

696 

A077e 

192 

E 

A0779 

341 

E 

A0783 

604 

A0784 

717 

OK  MCINTOSH 

A0676A 
A0699 

532 
541 

A0678A 

894 

E  A0680A 

627 

A0683U 

217 

E 

A0686 

126 

E 

A0689 

60 

OK  MARSHALL 

A0825 

600 

A0835A 

91 

E  A0836 

94 

A0838 

412 

OK  MURRAY 

A020SU 

408 

A0216 

743 

OK  MUSKOGEE 

0002. 

2209 

0004. 

1777 

T  0005. 

1093 

0006. 

2676 

OK  NOWATA 

A0261 

588 

OK  OKFUSKEE 

A0925 

338 

A0927 

376 

E  A0933 

671 

A093S 

91« 

C 

A094U 

433 

OK  OTTAWA 

A0053 

665 

A0054 

561 

E  A005S 

954 

A0073 

S02 

E 

A0077 

336 

OK  PAWNEE 

0018 

659 

00236 

35 

E  A0002 

117 

A0007 

101 

E 

A0012B 

34 

OK  PAVNE 

0003. 

8941 

0004. 

2954 

T  OOOS. 

3150 

0007. 

770 

OK  PITTSBURG 

A0376 

597 

A0377 

238 

E  A0379 

228 

A03«3 

279 

t 

A03M 

398 

OK  PONTOTOC 

9902. 

3133 

A0341 

669 

OK  PUSHMATAHA 

A0275 

165 

A0278 

483 

E  A02S3 

549 

A0284 

583 

OK  SEMINOLE 

A0977 

256 

A0997 

270 

E  A0998 

399 

A1003C 

44 

C 

A 1011 

949 

t 

A1012 

391 

OK  STEPHENS 

0005. 

2025 

OK  TILLMAN 

A0003 

239 

A0008 

322 

E  A001S 

203 

A0017 

589 

1 

A009« 

901 

OK  WASHINGTON 

0002. 

3109 

OK  WASHITA 

A0780 

188 

A0793 

347 

E  A0797 

636 

A0801 

364 

OK  WOODS 

0424 

57 

0425 

134 

E   0435 

104 

0439 

197 

OK  WOODWARD 

0300 

64 

138195  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.6 


STATE:  OREGON 

STATE  AND  COUNTV 
OR  BAKER 


TRACT/ED 
E   0450 


POP.   TRACT/EO 
380   E   0453 


POP.   TRACT/EO     POP.   TRACT/ED 
772    E   0453      181    E   0467 


POP.   TRACT/EO 
147    E   0468 


POP.   TRACT/EO 
43 


POP. 


? 

9 
O. 

m 
«< 

'^ 

V 

^* 
A 

3 

8^ 


IRS  Ssctlon  42(d>(5)(C>  QUALIFIED  CENSUS  TRACTS 


Psga:  036 


STATE:  OREGON 

STATE  AND  COUNTY 

TRACT/ED 

OR  BENTON 

0007. 

OR  COOS 

0468 

OR  CROOK 

0227 

OR  CURRV 

0175 

OR  DESCHUTES 

0676 

0715B 

OR  DOUGLAS 

0243 

OR  GILLIAM 

0530 

OR  GRANT 

0555 

OR  HARNEY 

1251 

OR  HOOD  RIVER 

0180 

OR  tJEFFERSON 
OR  JOSEPHINE 

ND2Q3 

0022 

OR  l{LA»IATH 

0J4O 

OR  LAME 

0053 

OR  LINCOLN 

0006 

OR  MiLHIUR 

0907 

0942 

OR  T||,|.AII0OK 

0300 

OR  U14AtlL(.* 

1333 

OR  UNION 

0619 

OR  WALLOWA 

0775 

OR  WASCP 

0855 

OR  WHElLER 

0004 

POP. 

1219 

389 

TRACT/EO 
T  0006. 
E  0483A 

POP. 

7841 

728 

TRACT/EO 
T  0011. 
E  0483B 

POP. 

8775 

30 

TRACT/EO 
E   0491 

POP. 
236 

TRACT/EO 
E  0496 

POP. 
S3 

TRACT/EO 

POP. 

808 

1050 

346 

16 

76 

0185 
0678 
0723 
0271 

45 
464 

92 

74 

E 

E 

0679 
0726 

441 
?« 

E  0681 

20? 

C 

0709 

281 

E  0712 

76 

26 
48 

43 

98 

0559 
1282 

192 
35 

E 
E 

0573 
1297 

103 
30 

E  0574 

26 

E 

0579 

32 

43 

901 

it! 

N0287 

m 

0054 

37S 
175 

34 

1 

1 

W 

'in 

1  m 

»u 

E 
{ 

0037 
0371 

3120 
If 

I     0054B 

102 

194 
320 
213 

0035 
0$08 
0947 

.1): 

4511 

1 

99%9 

^ 

I  m 

m 

1  m\ 

m 

1  SIS 

•8 

97 
449 

75 

100 

30 

80 

1353 

•7 

f 

i4n 

m 

0780 
0856 
OO06 

IS 

183 

E 
1 

tSR 

IS 

f  W9f 

1W 

E 

140847 

44 

E  NORBS 

SI 

39122  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.S 


STATE:  PENNSYLVANIA 

STATE  AND  COUNTY  TRACT/EO 

PA  ARMSTRONG  E   0876 

PA  BEDFORD  E   0365 

PA  BUttER  T  9004. 

PA  PLARigN  E  0?97 

PA  CLEARFIELD  E 

PA  FOREST  £ 

PA  FRANKLIN  E 

PA  GREENE  E 

PA  INDIANA  E 

PA  LAWRENCE  T 

PA  MCKEAN  E 

PA  flONTOUR  E 

P*  NORTHUMBERLAND  E 

PA  PIKE  E 

PA  POTTER  E   0333 


TRACT/fO    POP.   TRACT/EO 


T  R005. 


oiii 

13t 

0002 
06li 

54 

E 

0QP9 

110 

0027 

381 

E 

0028 

6700 

T 

9903, 

0004. 

9303 
4R4 

T 

0005, 

0086U 

0012 

639 

0319 

723 

E 

0249 

0029 

39 

6?T 


39   E  PQD4U 


539 

IP573 
31$ 


E  0040 


1028    E   0297 


P8R.   TRAC?/fB    P6R.   ?RACf/f»    ROR.   T«ACf/CB    POP. 

409   E  0041     904 

791   E  0365      99   ?  tOOf.    •»tl 


160 


IICM 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  PENNSYLVANIA 


POP.   TRACT/ED     POP.   TRACT/EO 
29654  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.6 


STATE  AND  COUNTV 
PA  TIOGA 


TRACT/EO 
E   0776 


POP.   TRACT/EO 
1740 


Page :  037 


POP.   TRACT/EO     POP.   TRACT/ED     POP. 


STATE:  RHODE  ISLAND 


POP.   TRACT/ED    POP. 
5274  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.7 


STATE  AND  COUNTV 
RI  NEWPORT 


TRACT/ED 
T  0405. 


POP.   TRACT/EO 
5274 


TRACT/EO    POP.   TRACT/ED    POP.   TRACT/ED 


STATE:  SOUTH  CAROLINA 

STATE  AND  COUNTV 
SC  ABBEVILLE 
SC  ALLENDALE 
SC  BAMBERG 

SC  BARNWELL 
SC  BEAUFORT 

SC  CALHOUN 

SC  CHESTERFIELD 

SC  CLARENDON 


SC  COLLETON 
SC  DARLINGTON 

SC  DILLON 

SC  FAIRFIELD 
SC  GEORGETOWN 

SC  GREENWOOD 
SC  HAMPTON 

SC  HORRV 


SC  JASPER 
SC  KERSHAW 
SC  LAURENS 


POP. 


TRACT/ED 
E  nn9iA 

POP. 
529 

TRACT/EO 
E   0024B 

POP. 
128 

TRACT/EO 
C  0027 

POP. 
38 

TRACT/EO 
E   0032 

POP. 
95 

TRACT/ED 
E   0034U 

POP. 
144 

TRACT/EO 
E   0038 

POP. 

136 

85 

482 

0058A 

1112 

0059 

1731 

E 

0060A 

317 

E 

0070 

873 

E 

0071 

334 

E      " 

UVId 

0002 

816 

0003 

1169 

E 

0011. 

1999 

E 

0016 

64 

E 

0019 

86 

E 

0020 

0028 

245 

0463 
0500 

90 
275 

0501 

1612 

E 

0502 

1107 

E 

0505 

988 

E 

0509 

82 

E 

0510 

211 

0532 

940 

0004 

60 

0013 

1455 

0452B 

0128 

0156 

244 
930 
712 

0454A 

0131 

0157 

403 
58 

65 

E 

E 
E 

0484 
0134 
0164 

152 
295 
588 

E 
E 

0142 
0165 

845 

656 

E 
E 

0148U 
0166 

398 
88 

E 
E 

01S1 
0168 

142 
876 

0169 
0227 

692 
148 

0170 
0233 

452 
223 

E 

0244 

371 

02S1 

233 

E 

02S4 

98 

E 

0270 

314 

0271 
0557 
0581 

300 

1053 

499 

0277 
0562 
0583 

375 
161 
504 

E 
E 
E 

0279 
0563 
0594 

44 

534 
56 

0287 
0564 
0610A 

948 

2247 

63 

E 
E 

0S67 
0612 

1928 
745 

E 

E 

0580 
0625 

281 
1227 

0629 
0383 
0407 

169 

1271 

389 

0389 
0410A 

155 
924 

E 
f. 

0390 
0411 

197 
110 

0394A 
0412 

1749 
82 

E 

E 

0399 
0417 

75 

557 

E 
E 

0400 
0418 

125 
971 

0343 
0286 

713 
107 

0344 
0289 

709 
97 

E 
E 

0345 
0290 

328 

87 

0348 
0291 

273 
198 

E 

0293 

598 

E 

0295 

675 

0296 

428 

0300 

210 

E 

0305 

528 

0326 

1524 

T 

9902. 

4544 

022SD 
0103 

126 
479 

0229E 
0119 

73 
93 

E 

E 

024  3B 
0120 

41 
79 

0252A 
0132 

98 
440 

E 

0123 

385 

E 

0126 

1421 

0135 
0678 
0705 
0726 
0176 

209 
260 
121 
435 
1008 

0136 
0682 
O706 
0744 
0177 

54 

409 

899 

60 

728 

E 
E 
E 
E 
E 

0137 
0690 
0717 
0747 
0180 

375 
560 
35 
878 
946 

0139 
0691 
0719 
0762 
0185A 

SIS 

41 

576 

269 

1410 

E 

E 
E 
E 
E 

0140 
0697 
0723 
0778 
0189 

192 

1497 

476 

193 

93 

E 
E 
E 

E 

0699 
0725 
0805 
0192 

3S4 

44 

98 
78 

1303 

199 

1317 

1774 

E 

1320 

219 

1324 

116 

0694 

94 

s. 

90 


< 

P 

Z 

o 


S 


2 
o 
? 
o. 

'< 

v> 

n 

"E 
to 

B 
cr 

(0 


s 


2 

o 

o 
n 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


Pag*:  038 


STATE:  SOUTH  CAROLINA 

STATE  AND  COUNTY 
SC  LEE 


SC  MCCORMICK 
SC  MARION 
SC  MARLBORO 

SC  NEWBERRY 

SC  OCONEE 

SC  ORANGEBURG 


SC  SALUDA 

SC  SUMTER 

SC  WILLIAMSBURG 


TRACT/ED 
E   00O5 
0026 
0301 
0865 
005O 
0091A 
0014B 
UU80U 
0301 
0314 
033  IT 
0050 
0086 
T  0001. 
E   0204 
E   0237 


E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


POR. 

1349 

782 

84 

1501 

150 

761 

15 

320 

339 

588 

2017 

98 

33 

2792 

17S 

216 


TRACT/ED 
E  0007 
E  0027 
E  0302 
E  0867 
E   0060 


E  0087H 

E  0305 

E  0315 

E  0334 

E  0052 

T  0012. 

E  0806 

E  Oi47 


POP. 
728 

81 
326 
388 

81 


37 

1136 

594 

897 

64 

327 

102* 

1§t 


TRACT/ED 
E  0013 
E  0029 
E  0323 
E  0678 
E   0072 


E  0094T 

E  0307  . 

E  0317 

E  0357 

E  0056 

T  001?. 

E  02  K 

E  Ofl 


POP. 
141 

1436 
478 
384 
172 


1069 

1545 

302 

347 
564 

3120 
584 
554 


TRACT/ED 
E  0015 
E  0031 


E  0081 


E  0309 

E  0318 

E  0375 

E  0057N 

T  0014. 

E  0211 

E  086 « 


POP.  TRACT/ED 
638  E  0018 
653 


151    E  0082 


1554  E  0311 

1224  E  0319 

471  E  0377 

59  E  0071 


589 

67 
351 


T  0015. 
E  0318 

E  oiti 


POP.   TRACT/EO    POP. 
491    E   0024      103 


313   E  0083 


280  E  0313 

1359  E  0322 
972 

249  E  0079S 


3002 


E  OW 


so 


1462 
274 

33 


207 


116681  TOTAL  POPULATION  BE  OUALIEIED  CENSUS  TRACTS  /  PEtClMT  t.3 


STATE:  SOUTH  DAKOTA 

STATE  AND  COUNTY 
SD  AURORA 
SO  BEADLE 

TRACT/EO 
E   0376 
E   1363 
E   1264 

POP. 

81 

73 

136 

TRACT /EO 
E   0391 
E   1896 

E   1374 

POP. 
113 
117 
120 

TRACT/EO 
E  0*94 
E   1257 
E   1819 

POP. 

13* 

55 

304 

TRACT/EO 
E   0**6 
E   1258 
E   1279 

POP. 

17t 

77 

37 

E   1260 
E   1284 

POP. 

109 

49 

49 

TRACT/Ep 

E   1263 
E   1285 

POP 

197 
154 

1287 

106 

1292 

50 

SO  BENNETT 

A0880A 

150 

A0880e 

149 

,P  A0«*1 

618 

E 

A0882B 

52 

SD  BON  HOMME 

0778 

246 

0779 

220 

0784 

196 

SO  BROOM IMeS 
SO  BROWN 

0976 
0376 

161 

79 

0977 
0378 

16* 
133 

0988 
0379 

219 
96 

E 

0384 

14 

E 

0388 

87 

E 

0436 

108 

SO  BRULE 

0437 
1000 
1018 

109 
49 

66 

0439 
1001 
1023 

102 

7* 

10* 

1008 
1025 

78 

45 

E 

E 

leti 

1026 

•9 

159 

E 
E 

1014 

1029 

•6 

76 

E 

1017 

8* 

SQ  BUFFALO 

0676 

176 

N0679 

1016 

N0681 

212 

SO  BUTTE 

1629 

1*3 

1630 

47 

SO  CAMPBELL 
SO  CHARLES  MIX 

0361 

1963 

NI979 

570 
239 
114 

0893 

1961 

N1983 

158 
15* 
14* 

0394 
19*8 

N19*9 

99 
308 
207 

E 
E 
E 

0896 
N1**9 
N19*« 

86 

13* 

8* 

E 
E 

N1966 
N1*** 

•S! 

E 
E 

N1968 
N1999 

147 
163 

SD  CLABK 

N1996 
0103 
0138 

76 
139 
126 

N2O06 
0109 

211 

0127 

105 

E 

0128 

7* 

E 

pia? 

131 

E 

pi?o 

90 

SO  CLAY 

SO  COOINeTON 

SO  CORSON 

0154A 
0676 
N0600 
N0619 

3*3 
241 
292 

66 

0682 

N0604 
N0680 

90 

81 

10S 

Ne680 
N060* 
NO«84 

59 
3* 
3* 

E 
E 
E 

Ne*86 

NO*  10 
NO«32 

n 

476 

E 
E 

»^2 

7il 

E 
E 

N0615 
N0641 

62 
507 

IRS  Section  42(d)(5)(C) 

QUALIFIED  CENSUS  TRACTS 

« 

Pag«;  039  '■ 

STATE:  SOUTH  D*KOT» 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP, 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

SO  CORSON 

N0647 

382 

E  N0650 

55 

SO  CUSTER 

2555A 

46 

. 

■'  - 

61 

SO  DAVISON 
SO  DAY 

1210 
0822 

182 
126 

E   0834 

119 

E   0836 

73 

E 

0847 

60 

E  N0837 

443 

E  N0854 

SO  DEUEL 

0326 

198 

E   0334 

354 

E   0335 

163 

E 

0342 

139 

SD  DEWEY 

A 1800 
N1808 

17 
143 

E  A1818 
E  N1829A 

133 

128 

E  A 1820 

207 

E 

A1836 

337 

E  A1830B 

353 

E  A 1838 

189 

SO  DOUGLAS 

0300 
0309 

172 
180 

E   0301 
E   0313 

104 
153 

E  0303 
E  0317 

309 
164 

E 

0304 

193 

E  0305 

206 

E  0307 

169 

SD  EDMUNDS 

1901 
1927 

146 
42 

E   1902 
E   1930 

144 
52 

E   1909 
E   1933 

89 
52 

E 

1912 

70 

E   193S 

77 

E   1926 

60 

SD  FALL  RIVER 

1757 

94 

E   1761 

40 

E   1762 

16 

E 

1764 

64 

E   1766 

44 

69 

SD  FAULK 

0900 

80 

E   0905 

162 

E   0906 

159 

E 

0907 

78 

E  0914 

59 

E  0915 

0916 

58 

E  0918 

52 

E  0920 

62 

E 

0932 

72 

E  0923 

87 

SO  GRANT 
SD  GREGORY 

1130 
9902. 

156 
225 

E   1149 

E  AI127B 

95 

70 

E   1150 
E  A1128A 

92 
65 

E 
E 

use 

AlldOA 

158 
251 

E  A1130e 

128 

E  Atl3U 

407 

J  l^   \^  f^  ^  U\./  r%   I 

A1132 

199 

E  An36A 

105 

E  A1139 

447 

E 

A 1140 

36 

E  AIUSA 

34 

E  A1143C 

72 

A1144 

172 

E  A114S 

115 

E  A1148A 

99 

E 

A1151H 

42 

E  A1153A 

137 

E  A11S2B 

•7 

SO  HAAKON 

0236 

183 

E  0237 

112 

SD  HAMLIN 

0054 

185 

E   0056 

96 

E   0061 

389 

E 

0064 

155 

33 

79 

SO  HAND 

1052 

74 

E   1053 

72 

E   1055 

73 

E 

1060 

71 

E   1061 

76 

E   1064 

1066 

35 

E   1070 

94 

E   1082 

54 

E 

1083 

107 

E   1084 

38 

E   1088 

1089 

93 

E   1090 

47 

E   1091 

100 

E 

1094 

60 

E   1096 

48 

SO  HANSON 

0337 

281 

E   0339 

362 

E  0340 

181 

SO  HARDING 

0104 

59 

SD  HUGHES 

SO  HUTCHINSON 

0703 
0780 
0808 

184 
245 
135 

E   0709 
E   0783 

59 

196 

E   0784 

186 

E 

0790 

188 

E   0798 

313 

E  0803 

96 

SD  HYDE 
SD  JACKSON 

1700 
N3150 
N3166 

98 

763 

58 

E   1701 
E  N3152 

110 
50 

E   1704 
E  N3157 

40 
178 

E 

E 

1713 
N3159 

133 
66 

E  N3160 

47 

E  N3162 

67 

SD  JERAULD 

0956 

162 

E   0958 

77 

E   0963 

83 

SD  JONES 

0155 

51 

SO  KINGSBURY 

1311 

374 

E   1317 

66 

E   1320 

333 

SD  LAKE 
SO  LYMAN 

0001 
2162 
2185 

214 
34 

63 

E   0002 
E   2164 
E  N3021 

60 

80 

385 

E   2165 
E  N3022 

190 
135 

E 

2169 

50 

E  2181 

48 

E   2184 

53 

SD  MCCOOK 
SO  MCPHERSON 

0229 
0175 
0188 

133 
68 

117 

E   0231 
E   0176 
E   0189 

207 
113 
315 

E   0237 
E   0178 

183 

45 

E 

0180 

179 

E  0183 

80 

E  0185 

102 

SD  MARSHALL 
SD  MELLETTE 

0508 
A 1350 

91 
27 

E  N0S01 
E  A 1353 

139 
48 

E  N0520 
E  A1354B 

47 
38 

E 
E 

N0S33 
A 1360 

59 

134 

E  N0S28 
E  A 13628 

40 
308 

E  A 1366 

120 

SO  MINER 

A1367A 
0051 
0O65 

31 

133 

88 

E  A1372 
E   0052 
E   0070 

83 
274 
106 

E  A1374 
E   0053 

313 
61 

E 

0055 

97 

E  00S7  • 

176 

E  0058 

158 

z 

o 


CO 


O 
9 

a 

I 


z 

o 
0: 


: iJ^.—  .l  —- 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  SOUTH  DAKOTA 


Pug*:  040 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/CD 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

SD  MOODY 

1076 

101 

1077 

179 

SO  PERKINS 

1405 

39 

1407 

30 

1411 

26 

1413 

43 

1415 

SI 

1429 

34 

1434 

111 

1436 

34 

1438 

37 

1439 

29 

1447 

46 

SD  POTTER 

0825 

97 

0826 

255 

0827 

233 

SD  ROBERTS 

0625 

115 

N0588 

87 

N0993 

54 

N0600 

510 

N0601 

338 

N0606 

108 

N0621 

525 

N0627 

232 

N0628 

191 

N0633 

71 

N0634 

80 

N0636 

77 

N0638 

116 

N0640 

65 

N0641 

78 

SO  SANBORN 

1500 
1511 

83 

227 

1501 

121 

1502 

118 

1503 

80 

1504 

211 

1507 

135 

SD  SHANNON 

N3207 

37 

N3209 

782 

N33<0 

133 

N3219 

69 

N3227 

562 

N3230 

146 

N3236 

323 

N3239 

36 

N3250 

934 

N32S1 

194 

N32S2 

897 

N3260 

48 

N3264A 

116 

N3266 

570 

N3268 

382 

SD  SPINK 

0463 

51 

0465 

46 

0468 

154 

0476 

70 

0477 

55 

0481 

205 

0482 

102 

0495 

242 

0497 

254 

0499 

93 

0500 

79 

SD  STANLEY 

2026 

146 

SD  SULLY 

0027 

149 

0029 

168 

SD  TODD 

N3057 

8^ 

N3063 

«236 

N3065 

173 

N3068 

187 

N30e2 

35 

N30e7 

399 

N3089 

187 

N3092  . 

181 

N3094 

180 

N309S 

65 

N3096 

396 

N3I00 

319 

N3101 

238 

N3107 

100 

N3108 

92 

N3112 

86 

N3116 

167 

SD  TRIPP 

A0532 

56 

A0533A 

99 

A0533B 

121 

A0540 

34 

A0S48 

67 

A0550 

235 

A0553 

130 

A0555 

503 

A0572A 

32 

A0573A 

60 

A0581A 

51 

A0584A 

51 

SD  TURNER 

1182 

299 

1190 

100 

SO  YANKTON 

0903 

266 

0918 

156 

SD  ZIEBACH 

A0001 
N0017 

168 
56 

A0002 
N0018 

131 
134 

E 

A0<X>4 

411 

C 

A0005 

151 

E 

N0013A 

305 

E 

NOOie 

354 

56424  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  If.O 


STATE:  TENNESSEE 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

TN  BENTON 

0800 

264 

E 

0801 A 

113 

E 

0818 

186 

F 

0826 

178 

TN  BRADLEY 

9910. 

608 

T 

9911. 

1414 

T 

9913. 

3076 

TN  CAMPBELL 

0052 

542 

E 

0058A 

177 

E 

0068U 

1123 

T 

9901. 

2798 

TN  CANNON 

0461 

38 

TN  CARROLL 

0582 

100 

E 

0597U 

642 

TN  CHESTER 

0280 

548 

E 

0288 

2061 

E 

029  IB 

32 

E 

0656B 

33 

TN  CLAIBORNE 

0203 

849 

E 

0204 

497 

E 

0211 

196 

E 

0214 

1326 

E 

0318 

0221 

1116 

E 

0223 

286 

E 

0224A 

1603 

E 

0225 

573 

E 

0337 

TN  COCKE 

0052 

752 

E 

0055 

44 

E 

0063 

102 

E 

0065 

564 

E 

0070 

TN  CUMBERLAND 

01 96  A 

397 

E 

0197B 

57 

E 

0201 

125 

TN  DE  KALB 

0203 

909 

E 

0215 

338 

TN  DYER 

0160 

410 

E 

0167A 

23 

E 

0169 

995 

TN  FENTRESS 

0028 

753 

E 

00306 

76 

E 

003  IB 

94 

E 

0036 

591 

E 

0037 

TN  FRANKLIN 

0562 

1105 

E 

0586 

38 

E 

0587 

232 

E 

0602 

44 

POP.   TRACT/ED    POP. 


B3  E  0320  1390 
908  E  0229  443 
753   E  0072     753 


981    E   0039     1628 


5P 


(D 


z 

o 
a 

8 


IRS  Section  42(d)(5)(C)  OUALiriED  CENSUS  TRACTS 
STATE:  TENNESSEE 


STATE  AND  COUNTY 

TRACT/ED 

TN  GIBSON 

0347T 

TN  GRUNDY 

0280 

TN  HAMBLEN 

0276 

TN  HANCOCK 

0001 

0O11A 

TN  HARDEMAN 

0116 

TN  HARDIN 

0092 

TN  HAYWOOD 

0010 

TN  HENDERSON 

OS36 

TN  HENRY 

0130 

TN  HICKMAN 

0061 

TN  JACKSON 

PP64 

TN  ^iOHNSON 

0175 

TN  CakI 

passu 

TN  LAWRENCE 

0«C6 

TN  LEWIS 

0033 

TM  UNCOLN 

Q394 

TN  LOUDON 

92358 

TN  MQNAIRY 

Q656A 

TN  MACON 

0307 

TN  MARSHALL 

01SC 

TN  MAUBV 

OIIQG 

TN  MONROE 

0P51G 

TN  MQOBE 

0012 

TN  MORGAN 

0283 

TN  Q9I0N 

0221 

TN  OVERTON 

0013U 

TN  PERRY 

0056 

TN  PUTNAM 

0153 

TN  RHEA 

0361 A 

TN  ROANE 

03QS, 
0130 

TN  SCOTT 

TN  VAN  BUREN 

0330 

TN  WARREN 

0137A 

TN  WAYNE 

9434 

TN  WEAKLEY 

E 

0475 

a?574  TOTAL 

POPULATION  OF 

STATE:  TEXAS 

STATE  ANQ  COUNTY 

TRACT/EO 

TX  ANGELINA 

E 

932* 
08Q0B 

TX  ARANSAS 

1 

TX  ATASCOSA 

E 

0481 

POP. 

TRA 

CT/EO 

1578 

034  7U 

44 

0292 

117 

0277 

520 

0002 

439 

0012A 

148 

0123 

718 

134 

0015 

81 

05506 

266 

0144 

50 

0066 

39 

007 1A 

583 

9»iP 

407 

9as7 

130 

103 

1340 

0403* 

190 

1544 

0671 

IS 

122? 

0188 

4f 

0114 

311 

0051U 

834 

1177 

0384 

465 

0333 

182 

0021 

39 

131 

685 

3969 

51 

E 

0134A 

33 

39 

E 

0158 

139 

787 

E 

0490U 

POP.  TRACT/EO 

360  E  0363 
330 

123  E  0283 

576  E  0005 

238  E  0014 

49  E  0125 

303   E  0027 
66 

111    E  0146 
437 

38 

1244 
77 


231 

371   I  99f* 

898  E  0189 
47  E  0130 
38   I  Q098P 

339 
333 

978    E   0033 


519   E   0135 

81 
366 


POP.  TRACT/ED 

1 1 16  E  0364 

55  E  0290A 

570  E  0008 

205  E  0015 
1627 

1240  E  0028 

115 


POP.  TRACT/EO 

263  E  0369 

1083  E  029S 

530  E  0009 

583 


50 


Pao«:  041 


POP.  TRACT/EO  POP. 

50  T  9903.  4604 

1S7 

96  E  0010  450 


t 


99   I  0e77U    739   I  0999 


98    E  0198A 
33   E  0133 
94   f  0999 


103   E  0303 
1435 
«M   E  0098 


149 
t3S 
1303   E  0089 


39 


I 


1603 


337   E  01428 


49   E  0144 


1SS9   E  0145 


831 


6.4 


POP.  TRACT/EO 

762  E   9339T 

95  E  0810 

1406  E   0482 


POP.  TRACT/EO 

643  S   0336U 
860 

1680  E   0488 


POP.   TRACT/ED 
199 

897    E  0488 


POP.   TRACT/ED 
406 


POP.   TRACT/ED    POP. 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


STATE:  TEXAS 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/Eb 

POP.   TRACT/ED 

TX  BAILEY 

E 

0153 

1332 

0158 

466 

TX  BASTROP 

0392 

695 

0393 

661 

TX  BAYLOR 

075  IT 

31 

TX  BOSOUE 
TX  BREWSTER 

0475 
0315 

,  251 
322 

0478 
0317 

29 
348 

E 

0328 

397 

E 

0330 

1131 

E   0331 

840   E   0334 

0337 

55 

0340 

44 

E 

0341 

58 

TX  BRISCOE 
TX  BROOKS 

0026 
0525 

275 
1824 

0526 

1034 

E 

0530 

195 

E 

0531 

444 

E   0932 

249 

TX  BROWN 

0105T 

320 

9901. 

2775 

TX  BURLESON 

0402 

946 

■  - 

TX  BURNET 
TX  CALDWELL 

0204 
0075 

631 
1365 

0079 

1936 

E 

0084 

1001 

E 

0089B 

113 

.'  ■  .  • 

TX  CALHOUN 

0034 

43 

TX  CAMP 
TX  CASS 

0051 
0650 

866 
249 

0053 
0657 

123 
419 

E 

0666 

858 

E 

0667U 

857 

' 

TX  CHEROKEE 

0415A 

418 

TX  COCHRAN 

0200 

556 

0201 

479 

TX  COLEMAN 

0775 

583 

0784 

201 

TX  COLLINGSWORTH 

0427 

670 

0428 

799 

E 

0430 

189 

« 

TX  COMANCHE 

0301 

1168 

TX  CONCHO 

0005 

256 

TX  COTTLE 

0076 

528 

TX  CRANE 

0176 

48 

TX  CROSBY 
TX  CULBERSON 
TX  DALLAM 

0656A 

0253 

0400 

471 

78 

118 

E 
E 
E 

0657 
0257 
0401 

267 

94 

394 

E 
E 

0258 
0402 

83 
591 

0261 
0408 

971 
251 

E  0262A 

79 

TX  DELTA 
TX  DE  WITT 
TX  DICKENS 
TX  DIMMIT 

0029 
0201 
0700 
0025 

751 
822 
409 
939 

E 
E 
E 
E 

0033 
0206 
0701 
0026 

234 

1184 
403 
131 

E 
E 
E 

0207 
0702 
0027 

1380 
486 

1843 

0213 
0703 
0028 

1144 
59 

1662 

T  9901. 
E   0032 

1«9Q 
77 1    1  0033 

TX  DONLEY 
TX  DUVAL 

0151 
0700 

342 
1957 

E 
E 

0157 
0703 

380 
281 

E 

0709 

1425 

0712 

1061 
689 

TX  EASTLAND 

0426T 

945 

E 

0439 

496 

E 

0448 

1204 

0455 

TX  EDWARDS 

0825 

505 

TX  ERATH 
TX  FALLS 

055 1 
0535 

102 
711 

E 
E 

0557 
0536 

524 
1360 

E 

0538A 

565 

E 

0538B 

198 

E  0941 

297 

TX  FANNIN 

1285 

1321 

E 

1288 

276 

TX  FAYETTE 

0126 

87 

E 

0132E 

45 

TX  FISHER 

0303 

490 

TX  FLOYD 

0231 

1194 

E 

0232 

848 

TX  FOARD 

0029 

256 

TX  FRANKLIN 
TX  FREESTONE 

0004U 
0027 

397 

754 

E 

0035 

390 

E 

0036 

496 

E 

0040 

599 

TX  FRIO 

0277 

2465 

E 

0278 

1664 

TX  GAINES 

0626 

983 

Page:  042 


POP. 


233 


803 


I 

I 
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O, 

is 
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IP«;  Section  43(d)(5)(C)  OUALiriEO  CENSUS  TRACTS 
STATF:  TEXAS 


STATE  AND  COUNTY 

TRACT/ED 

TX  GOLIAD 

E   0182 

TX  GONZALES 

E   0335 

TX  GRAV 

E   0779 

tX  HALE 

E   2011 

TX  HALL 

E   0100 

TX  HARDEMAN 

E   0375 

TX  HARTLEY 

E   0254 

TX  HASKELL 

E   0703 

TX  HEMPHILL 

E   0503 

TX  HENDERSON 

E   0985 

TX  HILL 

E   0797 

TX  HOCKLEY 

E   0329 

TX  HOUSTON 

E   0232 

TX  HOWARD 

T  9901. 

TX  HUDSPETH 

E   0556 

TX  HUNT 

I      0575 

TX  HUTCHINSON 

T  9909. 

TX  JASPER 

f   0150 

TX  JEFF  DAVIS 

C   0776 

TX  JIM  HOGG 

f  025O 

TX  JIM  WELLS 

E   06O3 

TX  KARNES 

E   0382 

TX  KENDALL 

E  0728 

TX  KENEDY 

E  0002 

TX  KIMBLE 

f  0127 

TX  KINNEY 

E  0«8« 

TX  KLEBERG 

T  9901. 

TX  KNOX 

E  0081 

TX  LAMAR 

E   1214 

TX  LAMB 

E  0S75 

TX  LAMPASAS 

E   1155 

TX  LA  SALLE 

E  0001 

TX  LAVACA 

E   0O77T 

TX  LEE 

E  0129 

TX  LEON 

E   0626 

TX  LIMESTONE 

E  0728 

TX  LIPSCOMB 

E   0226 

TX  LIVE  OAK 

E  0107 

TX  LYNN 

E  0725 

TX  MCCULLOCH 

E  0451 

TX  MADISON 

E   0900 

TX  MARION 

E  0552 

TX  MARTIN 

E   0955 

TX  MASON 

E  0025 

TX  MAVERICK 

E   0552D 

POP. 

4flA 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP.   TRACT/EO 

942 

E 

0326 

382 

E 

0230 

801 

E 

0235T 

1517 

E 

0299U 

6S9 

414 

674 

2013 

242 

2017A 

595 

727 

0103 

832 

0105 

229 

E 

0111 

289 

163 

0380 

105 

0382 

131 

E 

0999 

514 

E 

0992 

41 

201 

212 

0710 

551 

0712 

778 

E 

0719A 

24 

488 

122 

0993 

155 

10030 

54 

E 

1009E 

50 

■  ■  ' 

1361 

0808 

315 

0809 

235 

450 

0332 

355 

0337 

625 

E 

0999 

17S 

,  ■• 

396 

0235 

2303 

0240 

1071 

. 

3104 

699 

0557 

112 

1159 

3926 

229 

0578T 

1270 

Q979U 

92 1 

E 

0W4 

949 

E 

0999 

169   T  9902. 

0151 

1132 

327 

Q790 

929 

0792 

34 

•is 

0253 

1032 

0356 

63 

E 

0257 

46 

552 

0389 

469 

0384 

229 

299 

276 

429 

0191 

196 

0132 

295 

591 

0127 

210 

0129 

77 

E 

OOP 

71 

6861 

388 

0087 

524 

794 

1215 

795 

1180 

0580 

222 

9901. 

4341 

104t 

1259 

277 

1294 

0002 

1915 

0007B 

704 

901 

0085 

1061 

0089 

1149 

1155 

594 

0634 

199 

0635 

915 

E 

0937 

590 

1259 

0797 

618 

29M 

0232 

122. 

341 

352 

0731 

890 

0732 

321 

E 

0739 

779 

202 

0452 

991 

04S8 

791 

E 

0456U 

ISO 

E 

0497 

769    E  0459 

2999 

0906 

59 

979 

0553 

1994 

0554 

1663 

E 

0555 

1269 

C 

0997 

1047 

463 

636 

5339 

T 

9902 

5705 

9903. 

5105 

T 

9904. 

7199 

Paqe:  043 


POP. 


4734 


949 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


•STATE:  TEXAS 

STATE  AND  COUNTY 
TX  MEDINA 
TX  MENARD 
TX  MILAM 

TX  MORRIS 

TX  MOTLEY 

TX  NACOGDOCHES 

TX  NAVARRO 

TX  NEWTON 

TX  NOLAN 

TX  OLDHAM 

TX  PALO  PINTO 

TX  PANOLA 

TX  PARMER 

TX  PECOS 

TX  PRESIDIO 

TX  RAINS 
TX  REAGAN 
TX  REAL 
TX  RED  RIVER 
TX  REEVES 
TX  REFUGIO 
TX  ROBERTSON 
TX  RUSK 
TX  SABINE 
TX  SAN  SABA 
TX  SCHLEICHER 
TX  SHELBY 
TX  STARR 


TX  STERLING 
TX  SUTTON 
TX  SWISHER 
TX  TEHBELL 
TX  TERRY 
TX  TITUS 
TX  TRINITY 
TX  TYLER 
TX  UPSHUR 
TX  UPTON 
TX  VAL  VERDE 
TX  VAN  2ANDT 
TX  WALKER 


TRACT/ED 
E  0756 
0352 
0402 
0419 
0178 
0176 
0053 
0114 
0226 
T  9902. 
E  0135 
0862 


E 

E 
E 
E 
E 
E 
E 
E 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T 


0543 

0213 

0511 

0577 

0586 

0500 

0433 

0175 

0700 

0050 

0005 

0576 
0450 
0126 
0001 
0467 
0002 
0200 
0209 
0215A 
0303 
0906 
0554 
0754 
0256 
0076 
0207G 
0415 
0833 
0877 
0650 
0353C 
1905. 


POP. 
1212 
616 
388 
468 
1165 
69 
972 
730 
1017 
3141 
74 
208 
868 
420 
775 
666 
754 
813 
47 
468 
520 
165 
1413 
486 
68 
506 
420 
164 
1005 
1692 
70 
1650 
55 
23 
1040 
50 
1349 
370 
168 
724 
1109 
56 
97 
137 
5666 


TRACT/ED     POP.   TRACT/EO 


E  0354 
E   0407 


E  0178 

E  0063 

E  0123B 

E  0227B 


E  0513 
E  0578 
E   0588 


E  0176 

E  0705 

E  0055 

E  0582 

E  0472 

E  0129 

E  0005A 

E  0005 

E  0201 

E  0210 

E  0216A 

E  0304 


0555 

0257U 
0079A 


E  0882 
E  0651 
E   0375 


555 
1011    E  0409A 


334  E   0179 

371  T  9902. 

343  T  9905. 

99  E   0231A 


Paqe:  044 

POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/ED    ROP. 
625   E  0410     1045   E   04  ISA    465   E  0417A    7St 


338 
1959 
2551 

704 


Si4 

609 
111 


728 
759 

568 

442 

215 
612 
691 

1164 

971 

1621 

1487 

100 

1680 

1007 
61 


431 
169 
880 


E   0580 
E   0590 


E  0706 

E  0056 

E  0516 

E  0133U 

E  0008 

E  0202 

E  0211 

E  0217 

E  0305 

E  0561 

E  0262 


T  9903. 


105 
209 


1543 
284 

1131 
644 

1647 

2039 

588 

1442 

•7 

278 

800 


5857 


E  0581 


0711 
0087 


E   0587 


E  0017 

E  0203 

E  0212 

E  0218 


162 


1119 
763 

601 


E   0582 


T  9901. 
E  0589 


162   E  0585 


4866 
1028 


969 


1017 

2874  E  0207 

1709  E  0213A 

580  E  0219 


40« 
167S 
2258 


E  020* 
E   0214 


1818 
1952 


T  9906. 


3644 


IBS  Section  42(cH(3)(C)  QUALIFIED  CENSUS  TRACTS 
STATE-  TEXAS 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

TX  WARD 

0600 

527 

TX  WHARTON 

1403. 

2299 

TX  WILBARGER 
TX  WILLACY 

9901. 
0029 
0040 

3597 
1227 
1844 

E 

0030A 

2101 

E 

0031 A 

1425 

E 

0032U 

TX  WINKLER 

0003 

406 

E 

0010 

22S 

E 

0015 

130 

E 

0019 

TX  WOOD 

0301 

1493 

E 

0314 

1387 

TX  YOUNG 

094  6B 

33 

TX  ZAPATA 

0O5O 

766 

E 

0051 

111 

E 

0055 

165 

TX  ZAVALA 

0450 

1450 

E 

0452 

966 

E 

Q454 

2598 

E 

0457 

P«q«:  045 

POP.   TRACT/ED    POP.   TRACT/ED    POP. 

387    E   0033    2200   E   0037     1148 
102 

1666 


324210  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.1 


STATE:  UTAH 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

UT  BOX  ELDER 

0126 

74 

UT  CACHE 

09O6A 

75 

UT  CARBON 

9908. 

306 

UT  DAGGETT 

0055 

241 

UT  DUCHESNE 

N0282 

72 

E 

N0295 

217 

N0296 

87 

UT  EMERY 
UT  GARFIELD 

0S89A 
0707 

49 
113 

E 

0718 

94 

0723 

102 

E 

0725 

64 

UT  GRAND 
UT  IRON 

0080 
0383 

49 
181 

T 
E 

9901. 
0385 

92 
255 

0391 

100 

E 

0394 

202 

UT  UUAB 
UT  KANE 
UT  MILLARD 

0653 
0925 
1018 

91 
95 
55 

E 
E 

0928 
1020 

156 
51 

0929 
1025 

38 
120 

E 
E 

0936A 
1026 

506 
87 

T  9902. 

90 

E  N1013 

49 

UT  MORGAN 

0O07 

176 

UT  PIUTE 

1077 

151 

UT  RICH 

UT  SAN  OUAN 

0026 

1180 

N1510 

N1523 

N1532 

87 
128 
83 
48 
76 

T 
E 
E 

E 

9903. 
N1511 
N1524 
N1537 

51 

40 

150 

118 

9904. 
N1512 
N1527 
N1547 

234 

517 

200 

80 

E 

E 

E 
E 

N1500 
N15U 
N1529 
N1549 

82 
430 

62 
132 

E  N1S01 
C  N1516 
E  N1530 
E  NISSt 

S5 
SS 

109 

S3 

E  N1S07 
E  N1517 
E  N1S31 
E  N1553 

8t 

9« 

129 

99 

N1555 

69 

E 

N1556 

30 

N1566 

92 

E 

N1567 

77 

UT  SANPETE 
UT  UINTAH 

0754 

0134 

N0160 

379 

62 

346 

E 

E 
E 

0765 
N0139 
N0161 

199 
189 
602 

E 

N0148 

90 

E 

N0I55 

202 

E  N01S8 

300 

E  N0159 

344 

UT  WASHINGTON 
UT  WAYNE 

1103 
0536 

1009 
140 

E 

T 

1108A 
9999.99 

195 

157 

»i 


11715  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.5 


p 

2 


o 
a 

03 

CO 

a 

•V 

a 

B 

cr 


2 

o 
c. 

o 


IRS  S»otlon  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  VERIWNT 


STATE  AND  COUNTY 
VT  ESSEX 
VT  LAMOILLE 

TRACT/ED 
E  0O14 
E   0060 

POP.   TRACT/ED 
100 
35 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

135  TOTAL 

POPULATION  OF 

QUALIFIED  CENSUS 

TRACTS  / 

PERCENT 

.0  . 

STATE:  VIRGINIA 

STATE  ANO  COUNTY 

VA  LEE 

VA  STAUNTON 

TRACT/EO 
T  9906. 
T  0001. 

POP.   TRACT/EO 

4639 

1456 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP.      TRACT/EO 


PI199:    046 
POP.      TRACT/ED  POP- 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


6095  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


STATE:  WASHINGTON 


STATE  ANO  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

WA  CHELAN 

0062 

79 

0053 

51 

E 

0065 

46 

E   0067 

928 

WA  CLALLAM 

N0502 

323 

N0S10 

107 

WA  COWLITZ 

0001. 

268 

0010. 

1317 

WA  DOUQLAS 

0269 

567 

0260 

174 

E 

0266 

191 

E  0269 

268 

E  0270 

WA  FERRY 

Nooas 

32S 

N0091 

160 

WA  GRANT 

0394 

11B2 

9901. 

1196 

WA  GRAYS  HARBOR 

N06SS 

83 

N06B6 

254 

E 

N0678 

88 

WA  ISLAND 

007S 

2553 

WA  JEFFERSON 

0365 

47 

N0363 

67 

WA  KITTITAS 

0231 

174 

9902. 

4569 

WA  LEWIS 

0060 

73 

0061 

579 

E 

0074 

473 

WA  MASON 

0406 

285 

0427 

76 

E 

N0413 

483 

WA  OKANOGAN 

0675 
N0756 

507 
89 

0683 

563 

E 

0'>05 

415 

E   0711 

353 

E  0713 

WA  PACIFIC 

0591 

827 

0593 

87 

WA  PENO  OREILLE 

0404 

146 

0406 

346 

E 

0410 

38 

E   0419B 

«« 

E  0429 

WA  SAN  OUAN 

0130 

92 

WA  SKAMANIA 

0028 

45 

WA  STEVENS 

0194 

810 

WA  WALLA  WALLA 

0301 

157 

T 

9904. 

3718 

WA  WHITMAN 

0586 

200 

E 

0596 

176 

E 

0596 

136 

T  9902. 

7479 

33467  TOTAL 

POPULATION  OF 

QUALIFIED  CENSUS 

TRACTS  / 

PERCENT  4. 

1 

STATE:  WEST  VIRGINIA 

STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/BO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

WV  BARBOUR 

E 

0363 

1351 

WV  BOONE 

E 

0066B 

50 

POP.   TRACT/EO    POP. 


39 


151    E   0733     206 


a  10 


POP .   TRACT/ED    POP . 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
STATE:  WEST  VIRGINIA 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO     POP.   TRACT/ED 

WV 

BRAXTON 

0502A 

1481 

E 

0507B 

37 

E 

0512B 

108 

E 

0513 

1120 

%rv 

CALHOUN 

0006 

307 

E 

0007 

1597 

- 

WV 

CLAY 

0101 

943 

E 

010SB 

45 

WV 

DODDRIDGE 

0005 

983 

E 

0006 

282 

WV 

GILMER 

00300 

7S 

E 

0031 

1553 

E 

0032 

492 

- 

. 

WV 

GREENBRIER 

0251 

875 

E 

0264B 

79 

E 

0280 

371 

E 

0282 

105 

t     0284B    138 

WV 

HARDY 

0001 

241 

WV 

LEWIS 

0431 

875 

E 

0441 

376 

WV 

LINCOLN 

0540 

946 

E 

0541 

755 

WV 

LOGAN 

0344 

2056 

WV 

MCDOWELL 

0585 

882 

E 

0591 

813 

E 

0692 

189 

E 

0595T 

1953 

E  0598     794 

WV 

MARION 

0201. 

1214 

WV 

MASON 

0488 

392 

E 

0489 

67 

WV 

MERCER 

0417 

674 

E 

0441 

182 

E 

0442 

311 

T 

9901. 

2786 

WV 

MINGO 

0223 

417 

WV 

MONONGALIA 

0101. 

4766 

T 

0102. 

5251 

T 

0103. 

3582 

WV 

MONROE 

0126 

747 

. 

.  • 

WV 

MORGAN 

0082 

258 

WV 

PLEASANTS 

0075A 

1134 

WV 

RANDOLPH 

0151 

579 

E 

0152 

201 

E 

0153 

792 

E 

0156 

913 

WV 

RITCHIE 

0207 

779 

E 

0208 

994 

E 

0212 

196 

E 

0213 

lie 

WV 

ROANE 

0153 

338 

E 

0158 

1156 

E 

0162 

1612 

WV 

SUMMERS 

0002 

1469 

E 

0003 

1213 

E 

0008 

767 

WV 

TUCKER 

0405 

241 

WV 

TYLER 

0336 

521 

E 

0339 

826 

WV 

UPSHUR 

0313 

293 

E 

0314 

139 

E 

03  ISA 

155 

E 

0321 

1701 

WV 

WEBSTER 

0101 

250 

E 

0102 

677 

E 

0103 

734 

E 

0106 

722 

61027  TOTAL 

POPULATION  OF 

QUALIFIED  CENSUS  TRACTS  / 

PERCENT   S 

0 

Pag*.  047 


POP. 


STATE:  WISCONSIN 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRA 

CT/EO 

W|  ASHLAND 

E   1292 

156 

E 

1299 

276 

E 

1306 

18 

WI  BARRON 

E   1142 

394 

E 

N1106 

88 

WI  BAYFIELD 

E   0420 
E  A0406 

254 
85 

E 

E 

0430 
N0404 

608 
76 

E 

0435 

102 

0441 

WI  BURNETT 

E   1383 

409 

E 

1386 

172 

E 

1392 

251 

1411 

WI  CLARK 

E   0633 

367 

E 

0677 

399 

WI  CRAWFORD 

E   0701 

622 

WI  DUNN 

E   0003 

300 

WI  FLORENCE 

E   0250 

265 

E 

0255 

170 

E 

0256 

199 

0262 

WI  FOND  DU  LAC 

T  0406. 

542 

WI  FOREST 

E   0125A 

195 

E 

0126 

44 

E 

0140 

828 

0159 

WI  GRANT 

E   0833 

317 

TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


198  C  0444  242   E  0448 

419  E   1417  3«1   E   1418 

192 

162  E  A01S4  254 


232 
494 


iS 


< 

is 

z 

o 


CO 


o 
a 

03 


(D 

3 

cr 
n 


I 


IRS  Section  42(d)(5)(C)  OUALIFIED  CENSUS  TRACTS 


P«ae:  048 


STATE:  WISCONSIN 

STATE  ANO  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

WI  IRON 

E 

0479 

757 

0492 

109 

E 

0493 

51 

E 

0498 

36 

Wt  JACKSON 
WI  JUNEAU 

E 

0985 
0286 

539 
170 

0388 

216 

E 

0299 

256 

E 

0303 

410 

N0314A 

134 

WI  LANGLADE 

0543 

515 

0545 

309 

WI  LINCOLN 
WI  MARINETTE 

0180 
0980 

104 
61 

0192 
099O 

75 
267 

E 

0997 

344 

E 

1009 

311 

1018 

407 

WI  MENOMINEE 

1628A 

155 

1635 

300 

E 

N1470 

82 

Wt  MONROE 
WI  OCONTO 

0200 
0003 

117 
184 

0220 
0006 

75 
146 

E 

E 

N0213 
0007 

81 
23 

E 

0009 

107 

0015 

134 

E  0018 

345 

0026 

174 

0038 

469 

E 

0049 

732 

. 

WI  ONEIDA 

0834 

47 

0858A 

100 

WI  POLK 
WI  PRICE 

0302 
0631 

639 
280 

0321 
0633 

468 
619 

E 
E 

N0316 
0642 

34 
498 

E 
E 

N0319 
0643 

43 

171 

0644 

152 

E  0648 

306 

0649 

179 

0653 

166 

E 

0661 

457 

E 

0665 

379 

61 

WI  RUSK 

1203 

185 

1205 

72 

E 

1215 

402 

E 

1317 

469 

1219 

465 

E   1335 

1228 

240 

1230 

86 

WI  SAUK 
WI  SAWYER 

0103A 
0678 
0745 
N0719 

54 

573 
105 
307 

N0105C 

0680 

N0688 

N0727 

81 
369 
183 
239 

E 
E 

0696 
N0689 

342 
85 

E 

E 

0697 
N0702 

376 
332 

0706 
N0713 

3«4 
88 

E  0744 
E  N0718 

386 

36 

WI  SHAWANO 

0318 

109 

WI  TAYLOR 

0399 

142 

WI  VERNON 
WI  VILAS 

1078 
0529 

398 

191 

1104 
0535 

223 
104 

E 

0558 

343 

E 

0S59 

436 

E 

0875 

41 

E   0596 

52 

N0585 

44 

N0593 

484 

E 

N0597 

40 

E 

N06<X} 

46 

' 

WI  WASHBURN 

0778 

557 

0779 

168 

E 

0780 

373 

E 

0806 

360 

WI  WAUPACA 

0098 

203 

WI  WOOD 

0435A 

149 

E 

04  36  A 

188 

E 

N0460 

50 

' 

33277  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.1 


STATE:  WYOMING 


STATE  ANO  COUNTY 
WY  ALBANY 

TRACT/EO 
E   0526 

POP. 
66 

TRACT/EO 
E   0527 

POP. 
37 

TRACT/EO 
E   0536 

POP. 
58 

TRACT/EO 
E  0539 

POP. 
38 

TR« 

E 

CT/ED 
0549 

POP. 
103 

9903. 

4742 

WY  BIG  HORN 

1630 

131 

E 

1640 

370 

E 

1641 

344 

E 

1647 

147 

WY  CAMPBELL 

1000 

106 

WY  CARBON 

0448 

55 

E 

0453 

69 

WY  FREMONT 

WY  GOSHEN 

WY  HOT  SPRINGS 

1302 
0352 
1900 

140 

53 

359 

E 

E 
E 

1349 
0353 
1911. 

56 
86 

36 

E 

E 
E 

1364 
0363 
1912 

50 

110 

34 

E 

E 

0364 
1913 

233 
94 

C 
E 

0373 
N1918 

169 
83 

WY  JOHNSON 
WY  LINCOLN 
WY  NIOBRARA 

0026 

0200A 

0002 

53 
356 

357 

E 

E 
E 

0034 

0307A 

0005 

43 

1386 

103 

E 

E 
E 

0038 
0208 
0006 

119 

1503 

313 

E 
E 

0213 
0007 

89 

338 

E 

E 

0317 
0010 

33 

74 

POP.   TRACT/EO    POP. 
E  0553     207 


T  9903.     356 


S 
3 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


Page:  049 


STATE:  WYOMING 

STATE  AND  CQUNTY 
WV  PARK 
WV  PLATTE 
WV  SHERIDAN 
WY  SUBLETTE 
WV  SWEETWATER 

WV  TETON 
WV  WASHAKIE 

TRACT/ED 
E   0913 
E   0114 
E   1525 
E   1132 
E   1984 
E   2029 
E   1078 
E   1177 

POP. 

30 

138 

191 

61 

86 

75 

114 

155 

TRACT/EO 
E   0914 

E  1550 
E  1142 
E   1995 

POP. 
20« 

65 

69 

418 

TRACT/EO 

E   1551 
E   2010 

POP. 

117 
42 

TRACT/CD 
E   2013 

14760  TOTAL 

POPULATION  OF 

QUALIFIED  CENSUS 

TRACTS  / 

PERCENT   4 

5 

METROPOLITAN  AREA 

:  Abilene.  TX 

STATE  AND  COUNTY 
TX  TAYLOR 

TRACT/ED 
T  0118. 

POP. 
1215 

TRACT/EO 
T  0119. 

POP. 
3010 

TRACT/EO 

POP. 

TRACT/EO 

POP,   THACT/IO    WP.   TRACT/CO    MP. 


125   E  2016      28   E  2029      63 


POP.   TRACT/EO    POP.   TRACT/EO 


4225  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.8 


METROPOLITAN  AREA:  Akron.  OH 


STATE  AND  COUNTY 
OH  SUMMIT 


TRACT/ED 
T  5011. 
T  5016. 
T  5032. 
T  5056. 
T  5074. 


POP. 
1815 
82 
3175 
2361 
1866 


TRACT/ED 
T  5012. 
T  5017. 
T  5034. 
T  5063.04 
T  5101. 


POP. 
1384 
2746 
2526 
2913 
4574 


TRACT/ED 
T  S013.01 
T  5018. 
T  5041. 
T  5066. 


POP. 
969 

1997 
1748 
3179 


55295  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.4 


METROPOLITAN  AREA:  Albsny.  QA 


STATE  AND  COUNTY 
GA  DOUGHERTY 


TRACT/ED 
T  0002. 
T  0015. 


POP. 
4664 
4963 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 
T  0006.     3121    T  0012.  .   2311    T  0013.      283 


TRACT/EO 
T  0014.04 


POP. 
3B7t 


TRACT/CD 
T  0014.02 


22334  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.9 
METROPOLITAN  AREA:  Albany -Schenectady -Troy.  MY 


STATE  AND  COUNTY 

TRi 

kCT/ED 

NY  ALBANY 

0001. 

0023. 

NY  MONTGOMERY 

0701. 

NY  RENSSELAER 

0404. 

NY  SCHENECTADY 

0203. 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

2631 

T  0002. 

5876 

T  0006. 

3914 

T  0006. 

2979 

2248 

T  0024. 

318 

T  0025. 

2060 

T  0129. 

3665 

72 

T  0703. 

2604 

T  0709. 

2116 

3467 

T  0407. 

4173 

1365 

T  0209. 

4279 

T  0210.01 

887 

T  0210.02 

2648 

TRACT/ID 
T  OOM. 


1712 


TRACT/EO 
T  0021. 


50369  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.0 


POP. 


TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

T  9013.02 

1206 

T  9014. 

2903 

T  9019. 

1099 

T  9019. 

2379 

T  9024. 

3728 

T  9019. 

2330 

T  9043. 

790 

T  9044. 

3119 

T  9093. 

2934 

T  9067. 

3272 

T  9068. 

1391 

T  9069. 

1306 

I 

f 

f 


4420 


POP, 
4169 


IR5  Section  43(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Albuquerque.  NM   >   ' 


STATE  ANO  COUNTY 
NM  BERNALILLO 


TRACT/ED 

POP. 

TRACT/ED 

T  0012. 

6755 

T  0013. 

T  0021. 

1242 

T  0028. 

POP.   TRACT/ED 
4337    T  0014. 
790    T  0045.01 


POP. 

TRACT/EO 

POP. 

TRACT/EO 

3403 

T  0015. 

3234 

T  0016. 

3247 

T  0048. 

879 

28764  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.9 


POP.   TRACT/EO 
3865    T  0030> 


Page:  050 


POP. 
3033 


METROPOLITAN  AREA:  Alextindrla.  LA 


STATE  ANO  COUNTV 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

LA  RAPIDES 

T  0111. 

3783 

T  0118. 

40 

T  0119. 

2477 

T  0130. 

15152  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.2 


POP.   TRACT/ED     POP.   TRACT/EO 
4660   T  0129.     4192 


POP. 


I 

90 


METROPOLITAN  AREA:  Allentown-Bethlehem-Easton.  PA-NJ 

STATE  ANO  COUNTY 

PA  LEHIGH 

PA  NORTHAMPTON 


TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

T  0002. 

898 

T  0005. 

2324 

T  0009. 

T  0105. 

4583 

T  0108. 

2584 

T  0110. 

POP.  TRACT/EO 
1664  T  0010. 
2700   T  0113. 


28358  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.5 


METROPOLITAN  AREA:  Altoona.  PA 


POP.   TRACT/ED     POP. 
2081  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.5 


STATE  ANO  COUNTY 
PA  BLAIR 


TRACT/ED 
T  1019. 


POP.   TRACT/ED 
2081 


METROPOLITAN  AREA-  Amarino.  TX 


STATE  AND 
TX  POTTER 


COUNTY 


TRACT/ED 
T  0111. 
T  0123. 


POP. 
2538 
3234 


TRACT/ED 
T  0112 
T  0123. 


POP. 
923 
631 


TRACT/ED 
T  0113. 
T  0129. 


POP. 

502 

2071 


17238  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.9 


METROPOLITAN  AREA-  Annhelm- Santa  Ana.  CA 


POP.  TRACT/EO 
2895  T  0011. 
2658    T  0144. 


POP.   TRACT/ED    POP. 

957   T  0013.     1878 

3085    T  0145.     3133 


TRACT/ED     POP.   TRACT/EO     POP.   TRACT/ED     POP. 


TRACT/EO  POP.  TRACT/EO  POP.  TRACT/EO  POP. 
T  0114.  3037  T  0130.  1834  T  0131.  954 
T  0130.     3534 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/CO 

POP. 

TRACT/ED 

POP. 

CA  ORANGE 

T  0219  07 

46 

T  0524.04 

7760 

T  0626. 14 

2998 

T  0743. 

3234 

T  0744.03 

3350 

T  0745.01 

5571 

T  O748.01 

4424 

T  0748.04 

8258 

T  0749.01 

5945 

T  0749.02 

4159 

T  0750.01 

3067 

T  0750.02 

4448 

T  0762.04 

2259 

T  0873. 

5941 

T  0874.03 

2605 

T  0886.01 

3519 

T  0891.03 

8764 

T  0995.02 

331 

T  0995.03 

8828 

85507  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.4 
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IRS  Sactlen  4a(fi)(B)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Anehora0«.  AK 


Pag*:  051 


STATE  AND  COUNTY 
AK  ANCHORAGE 


TRACT/EO 
T  0003. 


POP.   TRACT/EO 
•197   T  0004. 


POP .   TRACT/EO 
9lt9   T  000«. 


POP.   TRACT/EO 
SS09 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


228SI  TOTAL  POPULATION  OP  QUALIFIED  CENSUS  TRACTS  /  PERCENT  «3. I 


METROPOLITAN  AREA:  And«r«on.  IN 


STATE  AND  COUNTY     TRACT/EO    POP.   TRACT/EO 
IN  MADISON            T  0001.      409 

POP. 

TRACT/EO 

409  TOTAL  POPULATION  OF  QUALIFIED  CENSUS 

TRACTS  / 

PERCENT 

METROPOLITAN  AREA:  Anderson.  SC 

STATE  AND  COUNTY     TRACT/ED    POP.   TRACT/EO 
SC  ANDERSON           T  0001.      130   T  0006. 

POP. 
9409 

TRACT/ED 
T  OOOT. 

POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/BO 


POP. 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO    POP. 
7976 


13214  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.9 


METROPOLITAN  AREA:  Ann  Arbor.  MI 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

MI  WASHTENAW 

T  0001. 

1142 

T  0002. 

7646 

T  0003. 

7009 

T  0009. 

5742 

T  0007. 

2569 

T  0008. 

2714 

T  0009.01 

4796 

T  0009.02 

29S0 

T  0025.01 

1861 

T  0025.02 

980 

T  0026. 

2390 

T  0028. 

2575 

T  0029.02 

328 

T  0029.03 

4157 

46718  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  17.6 


METROPOLITAN  AREA:  AnnlBton.  AL 


STATE  AND  COUNTY 
AL  CALHOUN 


TRACT/ED 
T  0005. 


POP.   TRACT/EO 
4991    T  0006. 


POP.   TRACT/ED 
3268    T  0007. 


POP.   TRACT/EO 
268 


POP.   TRACT/ED 


POP.   TRACT/ED 


POP. 


8527  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.1 


METROPOLITAN  AREA:  Applcton-Oshkosh-NMnah,  WI 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

WI  OUTAGAMIE 

T  0101. 

1223 

WI  WINNEBAGO 

T  0006. 

1284 

POP.   TRACT/EO    POP.   TRACT /ED 


POP. 


2507  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT    .9 
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IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  AshevlH*.  NO 


STATE  AND  COUNTY 
NC  BUNCOMBE 


TRACT/ED 
T  coot. 


POP.   TRACT/EO 
679    T  0O02. 


POP.   TRACT/ED 
2173    T  0007. 


POP.   TRACT/EO 
1377    T  0009. 


POP.   TRACT/EO 
2954 


POP .   TRACT/EO 


Paga:  052 


POP. 


7183  TOTAL  POPULATION  Of  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.5 


METROPOLITAN  AREA:  Athens.  GA 


STATE  AND  COUNTY 
GA  CLARKE 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
215    T  0002. 


POP.   TRACT/EO 
2475    T  0003. 


POP.   TRACT/ED 
5538    T  0004. 


POP.   TRACT/EO 
3291    T  0006. 


POP.   TRACT/ED 
3349   T  0009. 


POP. 
4069 


18937  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  14.6 


METROPOLITAN  AREA   Atlanta.  GA 


STATE  AND  COUNTY 
GA  COBB 
QA  OE  KALB 

6A  FULTON 


TRACT/ED 


QA  SPALDING 
QA  WALTON 


0307. 

0205. 

0237. 

0006. 

0020. 

0026. 

(X)33. 

0040. 

0048. 

0057. 

0067. 

0083.01 

0087.01 

9903. 

1104. 


POP. 
5545 

4485 
6619 
1278 
1550 
1694 
2940 
2826 
1937 
1559 
5132 
4215 
3821 
2845 
3499 


TRACT/EO 
T  0308. 
T  0206. 


0008. 

0021. 

0027. 

0035. 

0041. 

0049 . 95 

0058. 

0068.02 

0083.02 

0087.02 

9905. 


POP. 
5381 
1509 

2175 
2272 
755 
708 
2660 
2125 
1868 
1902 
3917 
4888 
8267 


TRACT/ED 
T  0207. 


0010.95 

0022. 

0028. 

0036. 

0042.95 

0053. 

0062. 

0071. 

0084. 

0106.01 


POP. 

3243 

5100 
2330 
2169 
615 
2437 
3328 
1897 
4925 
5748 
4583 


TRACT/ED 
T  0208. 


0011. 

0023. 

0029. 

0037. 

0043. 

0055.01 

0063. 

0072. 

0085. 

0109. 


POP. 

11387 

1648 
3641 
1674 
1169 
1971 
3025 
2765 
6945 
6080 
868 


TRACT/ED 
T  0221. 


0017. 

0024. 

0031. 

0038. 

0044 

0055 . 02 

0064. 

0078. 04 

0086.01 

0110. 


POP. 

3635 

3083 
3309 
2195 
3684 
2717 
4424 
2550 
9409 
6845 
4483 


TRACT/EO 
T  0227. 


0018. 

0025. 

0032. 

0039. 

0046.95 

0056. 

0066.02 

0082.02 

0086.02 

0112.01 


POP. 

5650 

1488 
4828 
1659 
2885 
1287 
1752 
1578 
5199 
4061 
5797 


248438  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.6 
METROPOLITAN  AREA:  Atlantic  City.  NJ 


STATE  AND  COUNTY 
NO  ATLANTIC 


TRACT/ED 
T  0008. 
T  0016. 
T  0215. 


POP. 

TRACT/SD 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

1453 

T  0009. 

813 

T  0010. 

771 

T  0011. 

3121 

T  0014. 

3293 

T  0015. 

2650 

1375 

T  0017. 

1778 

T  0018. 

1150 

T  0019. 

2446 

T  0020. 

1573 

2013 

NJ  CAPE  MAY 

22436  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.1 


METROPOLITAN  AREA-  Augusta,  GA-SC 


STATE  AND  COUNTY 
GA  RICHMOND 


TRACT/ED 
T  0002. 


POP.   TRACT/EO 
3684    T  0003. 


POP.   TRACT/ED 
1997    T  0004. 


POP.   TRACT/EO 
879   T  0006. 


POP.   TRACT/EO 
3358    T  0007. 


POP. 
2427 


TRACT/ED 
T  0008. 


POP. 
772 
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IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Augusta.  GA-SC 


STATE  AND  COUNTY 
GA  RICHMOND 


TRACT/ED 
T  0009. 


POP.   TRACT/ED 
3369    T  0014. 


POP.   TRACT/EO    POP.   TRACT/ED 
4367    T  0015.     3397    T  0106. 


32619  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.4 


METROPOLITAN  AREA:  Aurora-Elgin.  IL 


STATE  ANO  COUNTV 
IL  KANE 


TRACT/ED 
T  8512. 


POP. 
415 


TRACT/ED 
T  8515. 


POP.   TRACT/EO 
977    T  8537. 


1752  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


POP.   TRACT/EO 
360 


aga:  053 


POP.   TRACT/ED     POP.   TRACT/ED    POP. 
8369 


POP.   TRACT/ED     POP.   TRACT/ED     POP. 


METROPOLITAN  AREA:  Austin.  TX 


STATE  AND  COUNTV 

TRACT/EO 

POP. 

TPACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TX  HAYS 

T  0101. 

1943 

T  0102. 

6023 

T  0103. 

7271 

T  OIOS. 

3207 

TX  TRAVIS 

T  0002.03 

958 

T  0003.01 

5831 

T  0003.02 

4755 

T  0004.01 

3614 

T  0004.02 

3099 

T  0005. 

4165 

f  r\         w  w^  ^^  ▼  m  tm 

T  0006.01 

6802 

T  0006.02 

7887 

T  0008.02 

3570 

T  0008.03 

2771 

T  0008.04 

2871 

T  0009.01 

2150 

T  0009.02 

6231 

T  0010. 

5425 

T  0011. 

1665 

T  0012. 

3095 

T  0013.05 

6489 

T  0021. 10 

3338 

T  0023.04 

4002 

T  0023.05 

5794 

TX  WILLIAMSON 

T  0210. 

3123 

106079  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.8 


METROPOLITAN  AREA:  Bakarsftatd.  CA 


STATE  ANO  COUNTY 
CA  KERN 


TRACT/ED 
T  0013. 


POP.   TRACT/ED 
5720    T  0016. 


POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

1500 

T  0021. 

2968 

T  0022. 

4084 

T  0025. 

5098 

T  0048. 

6525 

25895  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.4, 


METROPOLITAN  AREA:  BaltlMora.  MD 


STATE  ANO  COUNTY 

MO  ANNE  ARUNDEL 

MO  BALTIMORE 

MO  CARROLL 

MD  HARFORO 

MO  QUEEN  ANNE9S 

MO  BALTIMORE 


TRACT/ED 
T  7028. 
4016.01 
5053. 
3025. 
0277 
0103. 
0402. 
0704. 
0808. 
1002. 
1301. 
1403. 


T 
T 
T 
E 

T 
T 
T 
T 
T 
t 
T 


POP. 
680 
1096 
1809 
5722 
60 
2639 
3181 
3498 
4015 
2677 
4661 
4842 


TRACT/ED 
T  4507. 


POP.   TRACT/EO     POP.   TRACT/EO 
2332   T  4508.01   1254 


POP.   TRACT/ED    POP.   TRACT/EO 


0280 
0104. 
0501. 
0802. 
0904. 
1004. 
1302. 
1501. 


34 
1763 
4349 
4784 
2172 
1578 
4245 
4021 


0286C 
0105. 
0603. 
0803.01 
0905. 
1102. 
1303. 
1502. 


33 

2268 
2974 
4243 
2377 
4993 
3700 
4683 


0287B 
0201. 
0604. 
0804. 
0908. 
1204. 
1304. 
1503. 


36 
3687 
3137 
3337 
6175 
2742 
3047 
1811 


E  0299T 
T  0301. 
T  0605. 
r  0806. 
T  0909. 
T  1205. 
T  1401. 
T  1506. 


723 
3938 
1927 
5775 
4701 
2471 
5402 
5715 


0302. 
0703. 
0807. 
10O1. 
1206. 
1402. 
1508.02 


POP. 


2850 
3024 
3944 
3799 
2907 
3309 
1138 


f 

o 
s 
a 

P3 

if 

•a 
«.♦ 
n 

g 


z 

o 
a. 

S 


IRS  Sect  ton  42(d)(5)(C)  OUAIIFICO  CENSUS  TRACTS 
METROPOLITAN  AREA:  Baltimore,  NO 


P«0«:  054 


STATE  AND  COUNTY 
MO  BALTIMORE 


TRACT/EO 
T  1512. 
1701. 
1901. 
2004. 
2302. 
2603.03 
2804. 04 


T 
T 
T 
T 
T 
T 


POP. 
7992 
1815 
2982 
3473 
2695 
2328 
4003 


TRACT/EO 
T  1513. 
1702. 
1902. 
2005. 
2502.01 
2604.03 


T 
T 
T 

T 
T 


POP. 
7798 
3363 
3042 
4062 
865 
4514 


TRACT/ED 
T  1601. 
T  1703. 
T  1903. 
T  2101. 
T  2502.03 
T  2606.01 


POP. 
5138 
5414 
3868 
1831 
2392 
3982 


296773  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  13.6 


TRACT/EO 
T  1602. 
T  1801. 
T  2001. 
T  3102. 
T  2502.04 
T  2608. 


POP.  TRACT/EO 

4548  T  1603. 

1365  T  1802. 

3390  T  2002. 

5442  T  2201. 

7273  T  2503.02   2920 

2637  T  2718.01   4842 


POP. 

TRACT/EO 

POP. 

3297 

T  1604. 

5561 

1755 

T  1803. 

2264 

4904 

T  2003. 

3168 

1120 

T  2301. 

1712 

2920 

T  2606. 

1604 

T  2718.03  6256 


METROPOLITAN  AREA:  Bangor.  ME 


STATE  ANO  COUNT V 
ME  PENOBSCOT 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
488    T  0010. 


POP.   TRACT/EO 
589 


POP.   TRACT/fO    POP.   TRACT/fO 


1077  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   1.3 


POP.   T»ACT/iO    POP. 


METROPOLITAN  AREA:  Baton  Roog«:  LA 


STATE  ANO  COUNTV 

LA  ASCENSION 

LA  EAST  BATON  ROUQE 


TRACT/EO 
T  0308. 
T  0003. 
T  0014. 
T  0038. 


POP. 

1449 

3017 

984 

10550 


TRACT/EO 

T  0005. 
T  0015. 
T  0030.01 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO 


6053 
3754 
7728 


POP .   TRACT/EO    POP . 


T  0009. 
T  0021. 
T  0030.02 


7291 

3227 

231 


78054  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT  15.8 


T  0010. 
T  0022. 
T  0031. 


6788  T  0012. 
2853  T  0024. 
9965 


1399 
4190 


T  0013. 
T  0025. 


2831 

5748 


METROPOLITAN  AREA:  Battls  Craek.  MI 


STATE  ANO  COUNTY 
Ml  CALHOUN 


TRACT/EO 
T  0001. 


POP.   TRACT/EO 
«38    T  O0O3. 


POP.   TRACT/ED 
4156    T  0004. 


POP.   TRACT/ED 
3182 


7466  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT  5.3 


POP.   TRACT/ED    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:    BaauiK>nt-Port   Arthur.    TX 


STATE  ANO  COUNTV 
TX  JEFFERSON 

TX  ORANGE 


TRACT/EO 
T  0001.03 
T  0016. 
T  0054. 
T  0202. 


POP. 
3007 
345 
3579 
9909 


TRACT/EO 
T  0007. 
T  0017. 
T  0057. 


POP. 
4422 
3177 
1073 


TRACT/EO 
T  0008. 
T  0018. 
T  0058. 


POP. 

1305 

2346 

902 


46645  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.4 


TRACT/EO 
T  0010. 
T  0033. 
T  0059. 


POP .  TRACT/EO 

3492  T  0014. 

3842  T  0062. 

2645  T  0061. 


POP.  TRACT/EO  POP. 

1123  T  0015.  1039 

409  T  0093.  3251 
3789 


I 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Baaver  County.  PA 


Paga:  055 


STATE  AND  COUNTY 
PA  BEAVER 


TRACT/EO 
T  6012. 


POP. 
47B1 


TRACT/EO 
T  6019. 


POP.   TRACT/EO 
3598 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED    POP. 


8349  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.1 


METROPOLITAN  AREA:  Ball  l.nghan,  WA 


STATE  AND  COUNTY 
WA  WHATCOM 


TRACT/ED 
T  0005, 


POP.   TRACT/EO 
7047    T  0006. 


POP.   TRACT/ED 
478    T  0010. 


POP.   TRACT/EO 
5808 


POP.   TRACT/EO     POP.   TRACT/EO 


13333  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACT^  /  PERCENT  12.5 


METROPOLITAN  AREA:  Banton  Harbor,  MI 


STATE  AND  COUNTY 
MI  BERRIEN 


TRACT/EO 
T  0001. 
T  0205. 


POP.   TRACT/EO 
376    T  0002. 
2953 


POP.   TRACT/EO 
1676    T  0003. 


POP.   TRACT/EO 
2315    T  0004. 


POP .   TRACT/EO 
2007    T  0005. 


POP.   TRACT/EO 
3808    T  0022. 


17200  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.0 


METROPOLITAN  AREA:  Bargan-Paaaatc.  NJ 


116430  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.0 


METROPOLITAN  AREA:  Billings.  MT 


STATE  AND  COUNTY 
MT  YELLOWSTONE 


TRACT/EO 
T  0001. 


POP.   TRACT/EO 
1169    T  0002. 


POP.   TRACT/ED    POP.   TRACT/ED 
3737    T  0003.     3894 


POP.   TRACT/ED 


POP.   TRACT/ED 


8800  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.1 


METROPOLITAN  AREA:  Blloxl -Qui f port .  MS 


STATE  AND  COUNTY 
MS  HARRISON 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
1774    T  0003. 


POP.   TRACT/ED 
4712    T  0018. 


POP.   TRACT/ED 
3605 


POP.   TRACT/EO 


POP.   TRACT/EO 


10091  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.5 


POP. 


POP. 
4065 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TR< 

kCT/ED 

POP. 

NJ  PASSAIC 

T  1752. 

3441 

T  1753. 

6168 

T  1754. 

6702 

T  1755. 

5543 

T  1758. 

8274 

T 

1759. 

5290 

T  1802. 

7963 

T  1803. 

5965 

T  1804. 

4086 

T  1805. 

1633 

T  1806. 

5085 

T 

1807. 

3087 

T  1808. 

2953 

T  1809. 

3233 

T  1812. 

4597 

T  1813. 

5116 

T  1814. 

3837 

T 

1815 

4246 

T  1816.01 

313 

T  1816.02 

399 

T  1817.01 

1123 

T  1817.02 

2931 

T  1818. 

2446 

T 

1820. 

2244 

T  1821. 

3076 

T  1822. 

3123 

T  1823. 

7659 

T  1828. 

3083 

T  1829. 

2814 

POP. 


POP. 


s 

09 

3 


a 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  BlnghaBiton.  NY 


STATE  ANO  COUNT V 
NV  BROOME 


TRACT/ED 
T  COOS. 


POP.   TRACT/EO 
2571    T  0011. 


POP.   TRACT/EO 
1172    T  0012. 


7928  TOTAL  POPULATION  OF  OUALIFIED  CENSUS  TRACTS  /  PERCENT   3.0 


METROPOLITAN  AREA:  BtrnlnghMi,  *L 


STATE  ANO  COUNTY 
AL  JEFFERSOM 


AL  WALKER 


TRACT/ED 
T  OOOS. 
0012. 
0025. 
0029. 
0042. 
0101. 
0201. 


T 

T 
T 
T 
T 
T 


POP. 
6926 
5114 
374 
5023 
2474 
4863 
4161 


TRACT/ED 
T  0006. 
0017. 
0026.01 
0030.02 
0044. 
0102. 


T 
T 
T 
T 
T 


POP. 
2138 
699 
636 
5072 
1559 
4353 


TRACT/EO 
T  0007. 
0018.01 
0026.02 
0032. 
0045. 
0103.02 


T 
T 
T 
T 

T 


POP. 
6317 
2132 
1366 
4317 
1939 
7287 


114708  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  13.0 


METROPOLITAN  AREA:  Biswarck.  NO 


POP.   TRACT/EO 
3248  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.1 


STATE  ANO  COUNTY 
NO  MORTON 


TRACT/ED 
T  0204. 


POP.   TRACT/ED 
3248 


METROPOLITAN  AREA:  Bloowtngton.  IN 

19484  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.7 


Paqe:  056 


POP.   TRACT/ED 
1047    T  0013 


POP.   TRACT/EO 
3138 


POP.   TRACT/ED    POP. 


TRACT/EO 
T  0008. 
T  0019.01 
T  0027. 
T  0033. 
T  0046. 
T  0106.02 


METROPOLITAN  AREA:  B loomlngton- Norma 1 .  IL 


STATE  ANO  COUNTY 
IL  MCLEAN 


TRACT/ED 
T  0001.01 


POP.   TRACT/ED 
76    T  0002. 


PGP.   TRACT/ED 
7999    T  0016. 


10619  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.9 


POP. 
6585 

749 
3056 
3725 

673 
5911 


TRACT/ED 
T  0009. 
T  0023.04 
T  0028.01 
T  0039. 
T  0051.01 
T  0136.02 


POP. 
3269 
1516 

650 
2435 
4524 

122 


TRACT/ED 
T  0010. 
T  0024. 
T  0028.02 
T  0041. 
T  0055. 
T  0137. 


POP.   TRACT/ED     POP.   TRACT/EO     POP.   TRACT/ED 


POP.   TRACT/ED 
8906 


POP.   TRACT/EO 
2544 


POP.   TRACT/EO 


POP.   TRACT/EO 


POP.   TRACT/ED 


POP.   TRACT/ED 


POP. 
1270 
2916 
391 
2441 
4711 
3012 


POP. 


POP. 


POP. 


o 

I 

9 

I 

(D 


METROPOLITAN  AREA:  Bolsa  City,  ID 


STATE  ANO  COUNTY 
ID  ADA 


TRACT/EO 
T  0001. 


POP.   TRACT/ED 
2938    T  0011. 


POP.   TRACT/ED 
3600 


POP.   TRACT/EO  .   POP.   TRACT/ED    POP.   TRACT/ED 


6538  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.8 


POP. 


s 


z 

o 
a. 

s 


w 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


METROPOLITAN  AREA:  Boston.  MA 


281828  TOTAL  POPULATION  OF  OUAI.IFIEO  CINSUS  TRACTS  /  PEBCfNT  10.0 
METIOPOLITAN  AREA:  Bouldar'Longnont .  CQ 


Pag*:  057 


STATE  AND  COUNTY 
CO  BOULDER 


TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 
T  0122.0}  43««   T  0193 -Of  3963   T  0183-    5622 


14299  TOTAL  POPULATION  OF  QUALIFIED  CIN5U»  TRACTS  /  PEBCINT   7.S 


MITRGPOLITAN  8lfA:  Qradanton.  FL 


STATE  AND  COUNTY 
FL  MANATIE 


TRACT/ED     POP.   TRACT/EO     POP. 
1»22  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.0 


TRACT/EO 
T  0001. 0« 


POP. 
1929 


TRACT/ED    POP.   TRACT/ED 
T  0126.02    837 


I 


STATE  AND  COUNTY 
MA  ESSEX 

TRACT/ED 
T  306t. 

POP. 
2975 

TRACT/ED 
T  2062. 

POP. 
40S6 

TRACT/ED 
T  2068. 

POP. 
2217 

TRACT/ED 
T  2069. 

POP. 
2478 

TRACT/EO 
T  2070. 

POP. 
1610 

TRACT/ED 
T  2072. 

POP. 
2398 

MA  MIDDLESEX 

3413. 
3539. 

3327 
S196 

3427. 

1190 

3513. 

4337 

T 

3522. 

1687 

T 

3524 . 

1974 

T 

3927. 

2369 

MA  NORFOLK 
MA  SUFFOLK 

4102. 
0006.02 

300 
4530 

4173. 
0007.02 

391 
6284 

0101.01 

4573 

T 

0101.02 

3283 

T 

0102. 

7686 

T 

0103. 

4567 

^^^^    v^^^v   •  **  ^  ■  ^ 

0104. 

11072 

0302. 

1470 

0402. 

1216 

T 

0408. 

1725 

T 

0501. 

3937 

T 

0502. 

3629 

0503. 

1784 

0504. 

1695 

0505. 

1473 

T 

0506. 

1352 

T 

0507. 

1217 

T 

0509. 

3282 

, 

06OS. 

3065 

0606. 

690 

0607. 

1883 

T 

0608. 

991 

T 

0609. 

2125 

T 

0610. 

2955 

0611. 

2095 

0612. 

711 

0614. 

320 

T 

0702. 

3552 

T 

0704. 

1821 

T 

0708. 

2830 

« 

P709. 
0804. 

2734 

07  H. 

1087 

0713- 

1186 

T 

0801. 

311 

T 

0802. 

1420 

T 

0803. 

2384 

1679 

0805. 

4236 

0806. 

1033 

T 

0808. 

1977 

T 

0810. 

4737 

T 

0812. 

4131 

0613. 

4094 

0814. 

1719 

0815. 

2545 

T 

0816. 

651 

T 

0817. 

3576 

T 

0818. 

2642 

0919. 

3167 

0620. 

3450 

0621. 

5706 

T 

0901, 

4711 

T 

0902. 

2106 

T 

0903. 

3293- 

0905. 

1295 

0906. 

19SS 

0907. 

3000 

T 

0908. 

1021 

T 

0909. 

1426 

T 

0912. 

3189 

0913. 

2382 

0914. 

2378 

0915. 

4592 

T 

0916. 

2600 

T 

0918. 

3351 

T 

0919. 

3433 

- 

0920. 

5281 

0923. 

2887 

0924. 

5738 

T 

1001. 

4226 

T 

1002. 

2546 

T 

1003. 

3490 

• 

1011.02 

4193 

1102. 

1727 

1203. 

5154 

T 

1205. 

2186 

T 

1601. 

5030 

T 

1602. 

3181 

1*04. 

9146 

IMf. 

7a73 

1707. 

6556 

POP.   TRACT/ED    POP. 


TRACT/EO     POP.   TRACT/ED     POP.   TRACT/ED     POP. 


MITROPOLITAN  AMA:  BrwMrten.  WA 


STATE  AND  COUNTY 
WA  KITSAP 


TRACT/ED     POP . 
4302  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.9 


TRACT/ED 
T  Otto. 


POP. 
9969 


TRACT/EO 
T  0«<9. 


POP. 
736 


TRACT/EO     POP.   TRACT/ED     POP.   TRACT/EO     POP. 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Bridgeport -Mil ford.  CT 


STATE  AND  COUNTY 
CT  FAIRFIELD 


TRACT/ED 
T  0703. 
T  070«. 
T  0739. 


POP. 
2474 
3317 
3707 


TRACT/ED 
T  0704. 
T  0713. 
T  0740. 


POP. 
2274 
2898 
1131 


TRACT/EO 
T  0705. 
T  0715. 
T  0741. 


POP. 

2712 

332 

1826 


TRACT/EO 
T  0706. 
T  0716. 
T  0742. 


POP.  TRACT/ED 

1954  T  0707. 

2637  T  0736. 

3545  T  0743. 


Page.  058 


POP.  TRACT/ED  POP. 

94  T  0708.  1113 

3273  T  0738.  2420 

5319  T  0744.  5389 


46415  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.6 


METROPOLITAN  AREA:  Brockton.  MA 


STATE  AND  COUNTY 
MA  PLYMOUTH 


TRACT/EO 
T  5104. 


POP.   TRACT/ED 
3555   T  5109. 


POP.   TRACT/ED 
2319 


POP.   TRACT/ED     POP.   TRACT/EO     POP.   TRACT/EO 


5874  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.2 


METROPOLITAN  AREA:  Brownsvl lle-Herl Ingen.  TX 


STATE  AND  COUNTY 
TX  CAMERON 


TRACT/EO 
T  0109. 
T  0138.01 


POP. 
2561 
4650 


TRACT/ED 
T  0110. 
T  0138.02 


POP.   TRACT/ED    POP.   TRACT/ED 
4897    T  0118.02   3135    T  0125.01 
5099   T  0139.01   2886   T  0139.03 


41714  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.9 
METROPOLITAN  AREA:  Bryan-College  Station.  TX 


STATE  ANO  COUNTY 
TX  BRAZOS 


TRACT/EO     POP.   TRACT/EO     POP.   TRACT/ED 
T  0005.     5200   T  0006.01    210   T  0014. 


POP.   TRACT/EO 
3274    T  0015. 


17210  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  18.4 


METROPOLITAN  AREA:  Buffalo.  NY 


STATE  AND 
NY  ERIE 


COUNTY 


TRACT/ED 
T  0003. 
0014.02 
0026. 
0032.02 
0044.02 
0070. 
0121. 


T 
T 
T 
T 

T 
T 


POP. 
980 
4103 
1805 
5786 
3684 
4384 
1357 


TRACT/ED 
T  0004. 
0015. 
0027.01 
0033.02 
0059. 
0071.01 


T 
T 
T 
T 
T 


POP. 
685 
3941 
4518 
5966 
4343 
6401 


TRACT/ED 
T  0012. 
0016. 
0027.02 
0034. 
0062.01 
0071.02 


T 
T 
T 
T 
T 


POP. 
4178 
5990 
6001 
5442 
1885 
3243 


125571  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.4 


TRACT/ED 
T  0013.01 
T  0018. 
T  0029. 
T  0035. 
T  0064. 
T  0072.01 


POP. 
2942 
5264 


POP. 

134 

1403 

5430 

7775 

856 

929 


TRACT/ED 
T  0134.01 
T  0140.01 


POP.   TRACT/ED 
8526 


TRACT/EO 
T  0013.02 
T  0025.01 
T  0031. 
T  0036. 
T  0067.01 
T  0072.02 


POP. 
4059 
3184 


POP. 
1418 

214 
4846 
5866 
4029 

815 


TRACT/ED 
T  0134.02 


POP.   TRACT/ED 


TRACT/ED 
T  0014.01 
T  0025.02 
T  0032.01 
T  0040.02 
T  0069. 
T  0091. 12 


POP. 


POP. 
3037 


POP. 


POP. 

138 

3053 

1527 

624 

10107 

1715 


3. 

IS. 
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METROPOLITAN  AREA:  Burlington.  VT 


STATE  ANO  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

VT  CHITTENDEN 

T  0003. 

3354 

T  0004. 

2929 

T  0005. 

3508 

TRACT/EO 
T  9010. 


POP.   TRACT/EO 
913 


POP.      TRACT/ED 


POP. 


z 

o 
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n 
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en 


IRS  Sactton  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  BurHngton.  VT 

STATE  AND  COUNTY      TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 
10704  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.3 


TRACT/EO    POP.   TRACT/ED 


Page:  059 
POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Canton.  OH 


STATE  ANO  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

OH  STARK 

T  7001. 

1622 

T  7016. 

2303 

T  7pi7. 

3672 

T  7016. 

1671 

T  7019. 

T  7023. 

1790 

T  7024. 

2167 

T  702S. 

2238 

T  7101. 

1209 

T  7104. 

23173  TOTAU  POPULATION  OF  OUALIFIED  CCNSUS  TR*CT$  /  PERCINT  «.5 


POP.  TRACT/EO  POP. 
1982  T  7020.  1086 
1628    T  7138.      40S 


METROPOLITAN  AREA:  Caspar.  MY 


POP.   TRACT/CO    COP.   TRACT/ED 
1600  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2,2 


STATE  ANQ  COUNTY 
HY  NATRONA  . 


TRACT/EO 
T  0001. 


POP.   TRACT/SO 
1600 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Cadar  Rapids.  I A 


STATE  ANQ  COUNTY 
lA  LINN 


TRACT/ED 
T  0019, 


POP.   TRACT/EO 
2362   T  0030. 


POP,   TRACT/EO 
1727   T  0022, 


POP,   TRACT/(Q 
3149   T  0037. 


96113  TOTAt  POPULATION  OF  (QUALIFIED  CENSUS  TRACTS  /  PERCENT  S.7 

METROPOLITAN  AREA:  CNnapplgn^Urbana'Psntvul .  IL 

STATE  ANO  COUNTY 
IL  CHAMPAIQN 

29056  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  17.3 


TRACT/IO 

POP. 

TRACT/IP 

POP, 

TRACT/IO 

POP, 

TRACT/IO 

T  0001. 

477 

T  0002. 

2214 

T  0009. 

5199 

T  00O4. 

T  00*9. 

6236 

T  0060. 

4571 

POP,   TRACT/IO 
24 1( 


POP.   TRACT/EO 
777»   T  0091, 


POP.   TRACT/IO    POP. 


POP. 
<2t 


TRACT/EO 
T  00»3, 


POP. 
24«t 


METROPOLITAN  AREA:  Charleston.  SC 


STATE  ANO  COUNTY 
SC  9|R»(EIEV 
SC  CHARLESTON 


TRACT/IO 

T  0302, 
T  0004. 
T  0013, 
T  0041. 


POP, 
6277 
3669 

3033 
1387 


TRACT/IP 

T  0007. 
T  0013. 
T  0045. 


POP.   TRACT/IO    POP.   TRACT/IO    POP,   TRACT/IO  '  POP,   TRACT/IO    POP, 


3163 
3388 
2963 


T  0008. 
T  0014. 


3049 
1539 


T  0009. 
T  0022. 


2623   T  0010. 
3440   T  0024. 


3090 
4155 


T  0011. 
T  0<^7. 


3894 
5485 


45099  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCINT  lO.f 


IRS  SMtton  43(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Charl««ton.  WV 


STATE  AND  COUNTV 
WV  KANAWHA 


TRACT/EO 
T  0002. 


POP.   TRACT/EO 
3043   T  0009. 


POP.   TRACT/EO 
t1S6    T  0010. 


POP.   TRACT/EO 
918 


POP.   TRACT/EO     POP.   TRACT/EO 


PaO*:  060 


POP. 


5114  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /PERCENT   1.9 
METROPOLITAN  AREA:  C>Virlott«-0««ten1«'Rock  Hill.  NC-SC 


STATE  AND  COUNTV 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

NC  GASTON 

T  0319. 

3039 

T  0320. 

3900 

T  0330. 

734 

NC  MECKLENBURG 

T  00P3. 

662 

T  0004. 

1104 

T  0005. 

1916 

T  0006. 

1901 

T  0007. 

757 

T  C008. 

3346 

T  0009. 

2636 

T  0023. 

2732 

T  0036. 

1096 

T  0037. 

2962 

T  0039. 

9716 

T  0045. 

4852 

T  0047. 

2410 

T  0049. 

219 

T  0050, 

3491 

T  0092. 

3200 

NC  ROWAN 

T  0501, 

632 

- 

SC  VORK 

T  0004.02 

1902 

T  0009. 

9733 

T  0006. 

3042 

59730  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.1 


METROPOLITAN  AREA:  Char  lOttMVl  ll*.  VA 


STATE  AND  COUNTV 
VA  CHARLOTTESVILLE 


TRACT/EO 
T  0002.02 


POP.   TRACT/EO 
3733   T  0004.01 


POP .   TRACT/EO 

2907     r  oooe. 


POP.   TRACT/EO 
3346 


POP,   TtACT/ED    POP.   TRACT/EO 


9986  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.6 


METROPOLITAN  AREA:  Chattanooga,  TN'OA 


STATE  AND  COUNTY 
TN  HAMILTON 


38919  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.0 


METROPOLITAN  AREA:  Chayann*.  WV 


STATE  AND  COUNTV 
WV  LARAMIE 


TRACT/EO 
T  0001. 


TRACT/EO    POP.   TRACT/EO    POP. 
1739  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  9.5 


POP. 
1739 


METROPOLITAN  AREA:  Chicago.  IL 


STATE  AND  COUNTV 
IL  COOK 


TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

T  0101. 

6309 

T  0313. 

9998 

T  0319. 

9967 

T  0316. 

3031 

T  0317. 

T  0920. 

1133 

T  0331. 

7989 

T  0914. 

3896 

T  0619. 

1447 

T  06OS. 

T  0623. 

1488 

T  0639. 

1471 

T  0626. 

1313 

T  0627. 

3761 

T  0707. 

POP. 


TRACT/EO 

POP. 

TRACT/ED 

POP. 

THACT/IO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

T  0001. 

9370 

T  0003. 

3463 

T  0004. 

4847 

T  0008. 

1913 

T  0010. 

2149 

T  0019. 

1832 

T  0016. 

3060 

T  0019. 

7519 

T  0020. 

1726 

T  0021. 

1379 

T  0023. 

•67 

T  0029. 

9064 

T  0027. 

1162 

T  0031. 

873 

TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


POP.  TRACT/EO  POP. 

8644  T  0318.  2376 

1343  T  0631.  3333 

2927  T  0804.  4699 


a. 


I 


IRS  Section  42(d)(S)(C)  OUALlFieO  CENSUS  TPACTS 


METROPOLITAN  AREA:  Chicago.  IL 


STATE  AND  COUNTV 
IL  COOK 


TRACT/ED 
T  080S. 
OStS. 
220t. 
3218. 
2223. 
2303. 

23  ie. 

2406. 

2412. 

3420. 

243«. 

3S01. 

3530. 

3604. 

3610. 

3706. 

3713. 

3718. 

3805. 

3813. 

3818. 

3833. 

3841. 

2906. 

2912. 

2919. 

2925. 

3009. 

3106. 

3206. 

3405. 

3509. 

3601. 

3703. 

3804. 

3810. 

3816. 

3903. 

4004. 

4106. 

4305. 

4211. 

4313. 

5105. 

6014. 


T 
T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 

4346 

834 

85 

3335 

1131 
1236 
2635 
1443 
2463 
4984 
2393 
439 
9133 
2888 
4373 
1085 
1850 
1788 
4631 
945 
580 
479 
967 
646 
3931 
631 
6478 
5507 
8307 
1485 
1785 
105 
1034 
1758 
1780 
3105 
3180 
3357 
4534 
3537 
3756 
3675 
13811 
4450 
864 


TRACT/EO 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


0807. 

0619. 

3310. 

3316. 

3325. 

3305. 

3317. 

3407. 

3414. 

3431. 

3430. 

3514. 

3533. 

3605. 

3701. 

3707. 

3713. 

3719. 

3806. 

3813. 

3819. 

3836. 

3843. 

2907. 

3913. 

3920. 

3001. 

3013. 

3108. 

3303. 

3406. 

3511. 

3602. 

3703. 

3805. 

3811. 

3817. 

3903. 

4005. 

4113. 

4206. 

4213. 

4401. 

5401. 

6101. 


POP. 
124 
1889 
3333 
3866 
3007 
3137 
1476 
1719 
4551 
3865 
3973 
6733 
13073 
3558 
508 
969 
3346 
1007 
183 
1167 
449 
63 
962 
1360 
4375 
1174 
3347 
4440 
5937 
1777 
3393 
7586 
5543 
1164 
3029 
675 
5681 
3324 
3560 
773 
3339 
1994 
10463 
13539 
1330 


TRACT/EO 
T  0808. 
1304. 
3311. 
3317. 
3336. 
3309. 
3318. 
3406. 
3415. 
3433. 
3433. 
3515. 
3533. 
3606. 
3703. 
2708. 
2714. 
2801. 
2807. 
2814. 
2826. 
2837. 
2843. 
2906. 
2914. 
2921. 
3003. 
3014. 
3109. 
3303. 
3503. 
3513. 
3603. 
3704. 
3806. 
3813. 
3818. 
3904. 
4006. 
4301. 
4307. 
4303. 
4607. 
5603. 
6103. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 
6663 
81 
5745 
3335 
3553 
6797 
436 
3104 
3793 
4380 
3771 
7463 
1376 
4503 
3127 
905 
3925 
174 
512 
574 
214 
219 
61 
1227 
2515 
1081 
1235 
967 
5859 
3333 
3063 
939 
3586 
1358 
3694 
3837 
3090 
3409 
1364 
1075 
5808 
4393 
5138 
5107 
4654 


TRACT/EO 
T  0809. 
2006. 
2212. 
2218. 
2228. 
2310. 
2401. 
2409. 
2416. 
2426. 
2433. 
2517. 
2601. 
2607. 
2703. 
2709. 
2715. 
2802. 
2808. 
2815. 
2827. 
2838. 
2902. 
2909. 
2915. 
2922. 
3003. 
3101. 
3110. 
3304. 
3504. 
3513. 
3604. 
3801. 
3807. 
3813. 
3819. 
4001. 
4007. 
4303. 
4208. 
4304. 
4608. 
5811. 
6104. 


T 

T 
^ 
T 
T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 
4633 
1318 
4184 
1014 
2080 
9126 
1773 
2538 
315 
2686 
3734 
9144 
2056 
4618 
1592 
1707 
1396 
342 
1151 
1338 
1988 
7925 
682 
2040 
973 
1243 
558 
1936 
338 
196 
1237 
1863 
3416 
3020 
3453 
3098 
3713 
5958 
7656 
3340 
4036 
5959 
2384 
183 
231 


TRACT/EO 
T  0817. 
3301. 
3314. 
3222. 
2302. 
2315. 
2405. 
.<411. 
2419. 
2428. 
2436. 
2519. 
2603. 
2609. 
2705. 
2711. 
2717. 
2804. 
28 1 1 . 
2817. 
2832. 
2840. 
2905. 
294  1. 
2918. 
2924. 
3007. 
3105. 
3205. 
3402. 
3508. 
3515. 
3701. 
3803. 
3809. 
3815. 
3901. 
4003. 
4104. 
4204. 
4210. 
4310. 
4914. 
6009. 
6113. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


p«a«:  o«t 


POP. 

1158 

609 

3238 
2190 
2523 
11173 
1253 
4802 
1291 
1623 

270 
10437 
3011 
2896 
1951 
2552 
1818 
4347 

384 

772 
3210 
1457 
1340 
6491 

888 
3963 
5443 
2099 
1888 
5319 

318 
5430 
1552 
4755 
2349 
1826 
2114 
3424 

660 
33 10 
3192 

1558 
4816 
3900 
3142 
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IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 


Pag*:  062 


METROPOLITAN  AREA: 

Chtcago.  IL 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

IL  COOK 

T  6119. 

4791 

T  6120. 

3427 

T  6121. 

2719 

T  6122. 

2527 

T  6601. 

156 

T  «701. 

2782 

T  6702. 

3062 

T  6703. 

2721 

T  6704. 

3090 

T  6706. 

3479 

T  6707. 

2989 

T  6709. 

2225 

T  6711. 

2329 

T  6712. 

2642 

T  6713. 

4943 

T  6715. 

5640 

T  6716. 

4203 

T  6717. 

3247 

T  6601. 

957 

T  6602. 

6834 

T  6803. 

2205 

T  6804. 

2690 

T  6805. 

3076 

T  6806. 

3057 

T  6607. 

2091 

T  6808. 

2129 

T  6809. 

6624 

T  6810. 

6213 

T  6611. 

6927 

T  6812. 

6017 

T  6613. 

4901 

T  6814. 

5354 

T  6901. 

2673 

T  6902. 

374 

T  6903. 

3187 

T  6904. 

4907 

T  6908. 

1376 

T  6906. 

744 

T  6907. 

459 

T  6908. 

3269 

T  6911. 

5206 

T  6912. 

3895 

r  6915. 

2864 

T  7101. 

1854 

T  8173. 

3179 

T  8290. 

4324 

T  8297. 

6555 

994907  TOTAL  POPULATION  OF 

QUALIFIED  CENSUS  TRACTS  /  PERCENT  16 

4 

.  = 

METROPOLITAN  AREA: 

Chlco.  CA 

STATE  AND  COUNTV 

TRACT/EO 

POP. 

TRACT/eO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

CA  BUTTE 

T  0005. 

3637 

T  0013. 

3178 

T  0028. 

3490 

10505  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.3 

METROPOLITAN  AREA:  Cincinnati.  OH-KV-IN 

STATE  AND  COUNTY 
KY  CAMPtELL 
KY  KENTON 
OH  HAMILTON 


RACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

T  0501. 

3844 

T  0502. 

3132 

T  0505. 

3398 

T  0603. 

2762 

T  0604. 

2485 

T  0605. 

1284 

T  0606. 

3044 

T  0607. 

2701 

T  0609. 

2715 

T  0003.01 

2987 

T  0003.02 

2603 

T  0004. 

749 

T  0007, 

2003 

T  0008. 

373 

T  O0O9. 

2616 

T  0010. 

2322 

T  0011. 

1706 

T  0014. 

873 

T  0015. 

3737 

T  0016. 

3961 

T  0017. 

3307 

T  OOli. 

2433 

T  0019. 

1879 

T  0021. 

1694 

T  0032. 

3411 

T  0039. 

3065 

T  0035. 

2577 

T  0026. 

3919 

T  0028. 

2198 

T  0030. 

5525 

T  0032. 

2107 

T  0033. 

2432 

T  0034. 

1600 

T  0035. 

1793 

T  0036. 

1928 

T  0037. 

2613 

T  0038. 

3394 

T  0039. 

3152 

T  0043. 

940 

T  0044. 

2290 

T  0047.02 

1427 

T  0066. 

2974 

T  0067. 

4014 

T  0068. 

5369 

T  0074. 

2819 

T  0077. 

4908 

T  0080, 

7711 

T  0065.02 

3159 

T  0066.01 

5889 

T  0087. 

1768 

T  0091. 

2155 

T  0093. 

9089 

T  0319. 

t060 

T  0837. 

5259 

150745  TOtAL  POPULATION  OF   QUALIFIED  CENSUS  TRACTS  /  PERCENT    10.8 
METROPOLITAN  AREA:    CUrkSVII  I«-Hepliln8v11 1*.    TN-KY 


STATE  AND  COUNTY     TRACT/EO    POP.   TRACT/EO 
TN  MONTGOMERY         T  1006.    3914 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

3514  TOTAL  POPULATION  OF  QUALIFIED  CENSUS 

TRACTS  / 

PERCENT   2 

9 

METROPOLITAN  AREA:  C1«v«t«n<l.  OH 

STATE  AND  COUNTY     TRACT/ED    POP.   TRACT/EO 
OH  CUYAHOGA           T  1012.     3028    T  1013. 

POP. 
2252 

TRACT/EO 
T  1025. 

P01». 
765 

TRACT/ED 
T  1036. 

POP.   TRACT/EO    POP.   TRACT/EO 


POP. 


POP.   TRACT/EO 
2164   T  1028. 


2B84 


TRACT/CO 
r  1033. 


POP. 
970 


a 


i 


I 


IRS  Section  43(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 

METROPOLITAN  AREA:  C1*v*land.  OH 

STATE  AND  COUNTY 
OH  CUVAHOGA 


»ag*:  063 


TRACT/ED 

POP. 

TRACT/ED 

POP. 

TR4 

CT/ED 

POP. 

T  1033. 

3314 

1034. 

4433 

1038. 

3163 

T  1041. 

1964 

1043. 

1087 

1043. 

1036 

T  1047. 

1933 

1048. 

3173 

1088. 

3431 

T  107S. 

408 

1077. 

804 

1079. 

1894 

T  10««. 

836 

1067. 

1068 

1066. 

1349 

T  1097. 

1602 

1096. 

3036 

1099. 

130 

T  1112. 

1480 

1113. 

668 

1114. 

3480 

T  111*. 

3321 

1131. 

3607 

1133. 

3734 

T  1126. 

2142 

1137. 

1139 

1136. 

1661 

T  1133. 

1997 

1134. 

1846 

1138. 

3868 

T  1139. 

173 

1141. 

1736 

1143. 

1031 

T  1147. 

1727 

1146. 

1416 

1149. 

3393 

T  1168. 

8196 

1166. 

5864 

1166. 

6133 

T  11*1. 

2603 

1163. 

4031 

1163. 

3930 

T  1167. 

3449 

1166. 

3633 

1169. 

4047 

T  1196. 

8623 

1199. 

3803 

1301. 

649 

T  1206. 

8810 

1807. 

4613 

1809. 

1894 

Rl 

CT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

1037. 

1877 

1036. 

2960 

1039. 

3493 

1044. 

733 

1048. 

1401 

1046. 

1480 

1072. 

868 

1073. 

94 

1074. 

13 

1063. 

1369 

1064. 

1676 

1068. 

339 

1069. 

3446 

1093. 

1624 

1096. 

309 

1104. 

418 

1106. 

881 

1111. 

783 

1118. 

3008 

1117. 

2939 

1118. 

3153 

1123. 

1794 

1134. 

3847 

1138. 

3093 

1139. 

1496 

1131. 

1139 

1133. 

733 

1136. 

2366 

1137. 

804 

1136. 

2975 

1143. 

3036 

1144. 

836 

1148. 

1132 

1188. 

633 

1161. 

1673 

1164. 

5201 

1169. 

4410 

1172. 

6087 

1173. 

4943 

1164. 

3369 

1165. 

3301 

1186. 

4156 

1191. 

899 

1192. 

3801 

1193. 

5685 

1303. 

4169 

1203. 

931 

1304. 

4346 

1616. 

1493 

240672  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.7 


METROPOLITAN  AREA:  Colorado  Sprtnga.  CO 


STATE  AND  COUNTY 
CO  EL  PASO 


TRACT/ED 
T  0013.01 


POP.   TRACT/ED 
2864    T  0022. 


POP.   TRACT/EO    POP. 
3880   T  0033.      861 


30786  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.7 


METROPOLITAN  AREA:  Coluabla.  MO 


STATE  AND  COUNTY 
MO  BOONE 


TRACT/EO 
T  0001. 
T  0013. 


POP.   TRACT/ED 
838   T  0003. 
3446 


POP.   TRACT/EO    POP. 
3737    T  0003.     4449 


16894  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  18.8 


METROPOLITAN  AREA:  ColiMbla.  SC 


STATE  AND  COUNTY 
SC  RICHLAND 


TRACT/EO 
T  0006. 
T  0016. 
T  0109. 


POP.  TRACT/ED  POP.  TRACT/EO  POP. 

3194  T  0009.  3343   T  0010.  8485 

1184  T  0019.  3600   T  0030.03  371 

3983  T  0117.01  3109 


40397  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.9 


TRACT/EO 
T  0036. 


TRACT/EO 
T  0008. 


TRACT/ED 
T  0013. 
T  0036. 


POP. 
1313 


TRACT/EO 
T  0044. 


POP.   TRACT/ED 
3319   T  0006. 


POP.   TRACT/EO 
13319 


POP. 
3394 


POP.  TRACT/EO 
4359  T  0014. 
1678   T  010B.03 


TRACT/EO 
T  0009. 


POP. 


POP. 
1834 


POP. 

TRACT/EO 

POP. 

1113 

T  0018. 

1168 

1161 

T  0106. 

7623 

s 


o 

9 
» 

a 
B 


z 
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IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Columbus.  GA-AL 


STATE  AND  COUNTY 
AL  RUSSELL 
GA  MUSCOGEE 


TRACT/EO 
T  0301. 
T  0001. 
T  0024. 


POP. 

1419 

469 

2103 


TRACT/EO 
T  0302. 
T  0003. 
T  0025. 


POP. 
2165 
1469 
2479 


TRACT/EO 
T  0308. 
T  0013. 
T  0027. 


POP. 
4805 
1385 
2481 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO 


0014. 
0028. 


2651 
3904 


T  0015. 
T  0032. 


1494 
3772 


T  0016. 


ag«:  064 

POP. 
3631 


34223  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  14.3 


METROPOLITAN  AREA: 


STATE  AND  COUNTY 
OH  FRANKLIN 


OH  LICKING 
OH  MADISON 
OH  PICKAWAY 


ColUMbus,  OH 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

rRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

T  0007.30 

5354 

T  0011. 10 

3190 

T  0011.20 

11219 

T  0012. 

4961 

T  0013. 

6759 

T  0014. 

2569 

T  0015. 

3339 

T  0016. 

2505 

T  0017. 

3333 

T  0018. 10 

3639 

T  0018.20 

2979 

T  0021. 

1706 

T  0022. 

2303 

T  0023. 

1626 

T  0024. 

528 

T  0027.10 

4810 

T  0028. 

3970 

T  0029. 

2774 

T  0030. 

180 

T  0031. 

797 

T  0034. 

347 

T  0035. 

913 

T  0036. 

2547 

T  0037. 

5171 

T  0038. 

2786 

T  0039. 

1679 

T  0040. 

1408 

T  0041. 

3062 

T  0O42. 

1262 

T  0043. 

3876 

T  005O. 

5300 

T  0051. 

4206 

T  0053. 

5155 

T  0054 . to 

2764 

T  0056.10 

3072 

T  0060. 

3115 

T  0061. 

4234 

T  0075.34 

3435 

T  0078.20 

4607 

T  0087.30 

2543 

T  0093.31 

1384 

T  0097.30 

936 

T  0001. 

1114 

T  0410. 

1802 

T  0201. 

2264 

T  0213. 

1766 

139289  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.2 


METROPOLITAN  AREA:  Corpus  Chrlstl.  TX 


STATE  AND  COUNTY 
TX  NUECES 


TRACT/ED 
T  0002. 
T  0012. 
T  0113. 


POP.  TRACT/ED 

487  T  0003. 

60ei  T  0013. 
5667 


POP.   TRACT/ED    POP. 

576    T  0004.     3015 

4819   T  0015.    5844 


TRACT/ED  POP.  TRACT/EO 
T  0009.  5873  T  0010. 
T  0016.    11001   T  0017. 


POP.  TRACT/ED 
5399  T  0011. 
8854 


POP. 
2826 


TX  SAN  PATRICIO 

60442  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  18. S 

METROPOLITAN  AREA:  Cuabarland.  MO-WV 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

MO  ALLEGANY 

T  0007. 

5501 

T  0009. 

443 

T  0010. 

2729 

WV  MINERAL 

E  0664 

1491 

POP.   TRACT/ED    POP.   TRACT/ED 


POP. 


10164  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.4 


METROPOLITAN  AREA:  Dallas.  TX 


STATE  ANO  COUNTY 
TX  COLLIN 
TX  DALLAS 


TRACT/EO 
T  0309. 
T  0013.02 
T  0020. 


POP. 
5974 
3866 
6102 


TRACT/ED    POP.   TRACT/EO 


0015.01 
0021. 


6475 
165 


0015.02 
0022.01 


POP. 

3808 
933 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED 


T  0016. 
T  0022.02 


3219 
2071 


T  0017.02 
T  0023. 


1853 
1810 


T  0019. 
T   0024. 


POP. 

1215 
2480 


I 
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IRS  Section  4a(d)(5)(C)  OUAUIFIED  CENSUS  TRACTS 


*■#•:  06& 


MCTROPOLlTAM  AREA:  Dallas.  If 


STATE  AND  COUNTY 
tX  DALLAS 


TX  DENTON 
TH  EILIS 
TX  KAUFMAN 


TRACT/ED 

T  ocas, 
oosa.oa 

0031. 
<X>4«. 

008S. 

00R7.01 

0102. 

0114.02 

9W7. 


T 
T 

T 
T 
T 
T 


POP. 
30e2 
124 
3772 
2337 
S3«7 
6458 
37<4 
1026 
2664 


TRACT/ED 
T  0027.01 
0033. 
0039.01 
0047. 
00S6. 
0067.03 
0103. 
0115. 
0309. 

di65. 
osto. 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
5717 
1076 
2412 
3006 
6543 
3973 
3858 
5843 
3396 


W, 


TRACT/ED 
T  0027.02 
0034. 
0039.02 
0048. 
0057. 
0087. 04 
0104. 
0159. 
0210. 

oiio. 


T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
3267 
3772 
2809 
3272 
6218 
7002 
1877 
3656 
5356 
30d1 


TRACT/ED 
T  0028. 
0035. 
0040. 
0049. 
0069. 
0069. 
0105. 
0190. 
0211. 

dit6. 


T 
T 
T 

T 
T 
T 

T 
T 
T 


13 


POP. 

TRAet/tO 

957 

T  0029. 

2370 

T  0036. 

2309 

T  0041. 

5221 

T  0050. 

2233 

T  0066.01 

6223 

T  0093.03 

3663 

T  0106. 

4060 

1835 

T  0212. 

4«M 

PQP. 
3208 
1615 
2258 

3219 
4173 
4105 
6600 

2712 


TRACT/EO 
T  0030. 
0037. 
0043. 
0051 
0066 
0101. 
0114.01 


T 

T 
T 

T 
T 
T 


02 


POP. 
242 
4764 
2939 
2381 
2875 
9187 
4714 


245945  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /PERCENT  12.6 


METROPOLITAN  AREA:  Danbury.  CT 


STATE  AND  COUNTV 
OT  FAIRFIELD 


TRACT /ED 
T  2101. 


POP.   TRACT/ED 
3962    T  2102. 


POP.   TRACT/tD 
5045 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


9007  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  5.3 


METROPOLITAN  AREA:  Oawanport-Rock  laland-Mollna.  lA-IL 


STATE  AND  COUNTY 
IL  ROCK  ISLANd 
I*  S66TT 


TRACT/EO 

f  6i2i. 

T  0105. 


POP.   TRACT/ED 

i35   T  0226. 

1341   T  0106. 


POP .   TRACT/EO 

564    T  6234. 

4273   T  0107. 


POP.  TRACT/EO 
2726  T  0236. 
3045    T  0109. 


POP.   TRACT/EO 

3010 

1269 


POP.   TRACT/EO 


^OP. 


16463  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.3 


MfTSOPeLITAN  AREA:    Oaytao-S^r  lnj|»  ♦•!<.    OH 


STATE  AND  COUNTY 

OH  CLARH 

OH  MdNTQOMERY 


TRACT/EO 

mi: 

t  dSi 
t  Mi4. 


POP. 
972 
756 

1361 


TRACT/EO 
T  0002. 
T  6602. 

T  60^2! 
T  0040. 
T  0069. 


POP. 
2856 

828 

11?) 

1110 
3174 


TRACT/EO 
T  0003. 
6003 
0036. 
0033. 
0044. 
0904. 


T 
T 
T 

T 
T 


POP. 
3197 
1955 
4835 
1742 
3211 
5105 


TRACT/ED 
T  0009.01 
T  0005. 
T  0028. 
T  0036. 
T  0046. 


POP. 
3768 
2677 
4759 
488 
1125 


TRACT/EO 
T  0009.02 
T  0016. 
T  0029. 
T  0037. 
T  0047. 


POP. 
1613 
4988 
1931 
556 
3357 


TRACT/EO 
T  0012. 
T  0017. 
T  O030. 
T  0038. 
T  0048. 


POP. 

5656 

3564 
795 
248 

2034 


t0641  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


I 


t 
p 


8.6 


METROPOLITAN  AREA:  OaytOfM  Baach.  t\. 


STATE  AN9  COUNTY 
FL  VOLUSIA 


TRAfiT/EB 
t  0614. 


POP. 
1128 


TRACT/ED 
T  6815. 


POP.   TRACT/ED    PPP- 
2S46   T  0819.     3589 


TRACT/ED 
T  0830. 


POP. 
2576 


TRACT/ED 
T  0821. 


POP. 
6970 


'RACT/EO 
T  0905. 


^OP. 
-649 


IRS  Ssctlon  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Oaytona  BMCh.  FL 

STATE  AND  COUNTY     TRACT/ED    POjP.   TRACT/EO    POP.   TRACT/EO    POP. 
19458  TOTAL  POPULATION  Of  QUALIFIED  CENSUS  TRACTS  /  PERCENT  .  7.« 


TRACT/ED    POP.   TRACT/EO 


Pag*:  066 
POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Decatur,  AL 


STATE  AND  COUNTY 
AL  LAWRENCE 
AL  MORGAN 


TRACT/EO 
E  OOtt 
T  0005. 


POP.  TRACT/ED 
1201  E  0016 
1613 


POP.   TRACT/EO 
284 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


3098  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.6 


METROPOLITAN  AREA:  Oacatur.  IL 


STATE  AND  COUNTY 
IL  MACON 


TRACT/EO 
T  0001. 


POP.   TRACT/EO 
525   T  0005. 


POP.   TRACT/ED 
4721    T  0007. 


POP.   TRACT/EO 
861    T  0008. 


POP.   TRACT/EO 
3317 


POP.   TRACT/EO    POP. 


9424  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.2 


METROPOLITAN  AREA:  Oanvar.  CO 


STATE  AND  COUNTY 
CO  ARAPAHOE 
CO  DENVER 


TRACT/EO 
T  0054. 03 
0004.02 
0011.02 
0019. 
0025. 
0031.01 
0045.02 


POP. 
630 
6689 
3114 
3639 
1004 
1943 
6199 


TRACT/ED 
T  0065.01 
0006. 
0015. 
0020. 
0026.01 
0031.02 
0054.01 


POP. 

825 
2498 
3654 

751 
2656 
3494 

196 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


0007.02 

0016. 

0021. 

0026.02 

0036.01 

0054.02 


6005 
3960 
6177 
1670 
4928 
3910 


0008. 

0017.01 

0023. 

0027.01 

0036.02 


2160 
609 
5343 
4392 
4622 


T  0010. 
T  0017.02 
T  0024.01 
•T  0027.03 
T  0041.01 


3381 
2030 
3131 
5057 
3406 


0011.01 

0018. 

0024.02 

0028.02 

0044.02 


116296  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.1 


METROPOLITAN  AREA:  0«B  Moinas.  lA 


STATE  AND  COUNTY 
I A  POLK 


TRACT/EO  POP.  TRACT/EO  POP.  TRACT/EO  POP. 
T  0012.  3570  T  0013.  3422  T  0014.  2269 
T  0027.    4510   T  0034.    2994   T  0036.     673 


TRACT/EO 
T  0023. 
T  0037. 


25944  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.1 


METROPOLITAN  AREA:  Datrolt.  MI 


STATE  AND  COUNTY 
MI  MACOMB 
MI  MONROE 
MI  OAKLAND 


TRACT/EO 
T  2046. 
T  0318. 
T  1011.01 


POP. 
3806 
2250 
3448 


TRACT/ED 
T  2047. 


POP. 
2344 


T  1011.02   2336 


TRACT/EO 


T  1094. 


POP. 
3222 


TRACT/EO 
T  1095. 


2908 
2353 
2005 
4567 
6390 


POP.  TRACT/EO  POP.  TRACT/EO  POP. 
1561  T  0025.  624  T  0026.  2549 
2842   T  0038.     930 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 
492    T  1096.     4769    T  1097.     2859 
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IRS  Section  42(d)(S)(C)  QUALIFIED  CENSUS  TW?T« 
METROPOLITAN  AREA:  Detroit.  MI 


Pago:  067 


STATE  AND  COUNTY 
Ml  OAKLAND 
MI  ST.  CLAIR 
MI  WAVNE 


TRACT/ED 
T  10M.03 
6003. 
S04S. 
5077. 
S108. 
9111. 
5117. 
5127. 
9135. 
9141. 
■  147. 
SIM. 
•  164. 
5173. 
9151. 
5167. 
5205. 
Stl3. 
5219. 

Ctai. 

6845. 
9296. 
9306. 

9319. 
9320. 
5328. 
9934. 

9346. 
9911. 
9632. 
9739. 


T 
T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 

2160 

42  IB 

1756 

2434 

9732 

992 

2088 

3562 

2936 

6079 

3016 

3839 

3003 

927 

875 

2621 

1810 

2037 

3103 

1688 

1640 

8448 

2306 

2236 

1745 

2464 

7009 

3661 

4699 

3881 

4897 


TRACT/ED 
T  1100. 
6004. 
5046. 
5078. 
5106. 
5112. 
5122. 
5128. 
5136. 
5142. 
5148. 
9195. 
9169. 
5174. 
5182. 
5188. 
5206. 
9814. 
5220. 
9833. 
9891. 
9298. 
9307. 
5314. 
5321. 
5329. 
9839. 
5352. 
6583. 
5933. 
9744. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 
3408 
3005 
3021 
4583 
4934 
1689 
3386 
1976 
3931 
4966 
3595 
1891 
943 
1936 
2018 
2631 
3985 
1289 
3373 
4986 
4939 
8402 
3987 
3542 
3580 
3531 
8071 
4836 
3066 
3899 
99 


TRACT/ED 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


6005. 
5047. 
5080. 
5107. 
5113. 
5123. 
5139. 
«137. 
9143. 
5149. 
9156. 
9166. 
5175. 
5183. 
5301. 
5207. 
•815. 

J  221. 
834. 
9298. 
9864. 
9306. 
5315. 
5322. 
5330. 
9986. 
5364. 
6989. 
6634. 
9848. 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP. 


2353 
6427 
5811 
1864 
2332 
3967 
3415 
1804 
2560 
2662 
3394 
8680 
3609 
1511 
337 
1651 
3396 
3798 
3919 
2098 
8609 
3134 
6736 
3306 
3469 
5386 
6863 
8093 
8898 
7374 


S67669  TOTAL  POPULATION  OF  OUALtPIEO  CENSUS  TRACTS  /  PERCENT  13.6 


METROPOLITAN  AREA:  Oothan.  AL 


TRACT/ED 
T  0406. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

t 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


6006. 

3950 

5048. 

5435 

5101. 

3083 

5108. 

3194 

5114. 

1677 

5134. 

5457 

5130. 

3487 

5138. 

1913 

6144. 

3192 

5150. 

3674 

5161. 

3255 

6168. 

3795 

5176. 

3391 

5184. 

3571 

5303. 

3130 

5309. 

481 

5316. 

3163 

5222. 

iflss. 

3534 

3880 

6893. 

1709 

9869. 

8304 

5309. 

3114 

9317. 

4336 

9324. 

3597 

5331. 

3641 

5337. 

3840 

5372. 

3551 

5536. 

3518 

6937. 

4008 

6918. 

8867 

5073. 
5103. 
5109. 
5115. 
5135. 
5131. 
5139. 
9149. 
5151. 

!163. 
I6i. 

5179. 
5185. 
5303. 
5211. 
5217. 
5223. 

Ism 

8294. 

9301. 
5310. 
5318. 
5325. 
5332. 
5341. 
5437. 
5527. 
8999. 


2915 
2082 
3990 
3307 
3884 
3591 
3957 
8*71 
3844 
3358 
164  i 
1359 
4393 
3398 
I960 
1434 

"U 

984* 
9785 

3131 
5970 
3111 
3144 
4019 
4333 
596 
1499 


5076. 
5104. 
5110. 
5116. 
5136. 
5134. 
5140. 
9144. 
5153. 
5163. 
tl7ft. 
5180. 
5186. 
5304. 
5312. 
5218. 
5224. 

till. 

S8o8. 
5311. 
5319. 
5327. 
5333. 
5345. 
5454. 
5530. 
9708. 


STATE  AND  COUNTY 
AL  HOUSTON 


POP.   TRACT/ED 
3156   T  0413. 


POP.   TRACT/ED 
330   T  0414. 


POP.   TRACT/EO 
4189 


POP.   TRACT/EO 


POP.   TRACT/EO 


3938 

4394 

3379 

5968 

3333 

3474 

3409 

ft7t3 

3636 

3591 

1443 

3443 

3381 

3311 

2143 

2644 

3063 

3148 

M81 

4166 

4101 

3315 

1809 

3734 

2934 

4236 

3640 

3306 


I 


POP. 


7669  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.8 


METROPOLITAN  AREA:  Oubuquo.  I A 

TRACT/EO 
T  0001. 


STATE  AND  COUNTY 
lA  DUBUQUE 


POP.   TRACT/ED 
2437    T  0003. 


POP.   TRACT/ED 
1343 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO 


9669  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCIMT  9% 


POP. 


IRS  Sactlon  42(<i)(S)(C)  QUALIFIED  CENSUS  TRACTS 

METROPOLITAN  AREA:  Ouluth.  MN-WI 

STATE  AND  COUNTY 
MN  ST.  LOUIS 

WI  DOUGLAS 

14S09  TOTAL  POPULATION  OP  QUALIFIED  CENSUS  TRACTS  /  PERCENT  1  A 


TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

T  004«. 

iteo 

T  0017. 

3171 

T  OOlt. 

3430 

T  0019. 

T  0033. 

<3S2 

T  030«. 

39M 

T  0202. 

•34 

POP.   TRACT /ED 
1880   T  002S. 


Pag*:  068 


POP.   TRACT/ED    POP. 
913    T  0028.     1006 


METROPOLITAN  AREA:  El  P*«0.  TX 


STATE  AND  COUNTY 

TRACT/CO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

IX  EL  PASO 

T  0019. 

•9«« 

T  0017. 

1913 

T  0019. 

277S 

T  0019. 

399v 

T  0020. 

T  0O3«. 

3009 

T  0027. 

•99 

T  002^. 

7919 

T  0029. 

3939 

T  0030. 

43193  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  9.0 


METROPOLITAN  AREA:  E1lch»rt-ao«h*n.  IN 


POP.  TRACT/ED  POP. 
3334  T  0021.  4467 
6900   T  0039.01    69 


STATE  AND  COUNTY 
IN  ELKHART 


TRACT/ED 
T  0039. 


POP. 
9124 


TRACT/ED 
r  0029. 


POP.   TRACT/ED 
627 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


9751  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.3 
METROPOLITAN  AREA:  Elalrs.  NY 


STATE  AND  COUNTY     TRACT/EO 
NY  CMCMUNQ           T  0007. 

POP.   TRACT/ED    POP.   TRACT/EO 
738   T  OOOt.    a«91   T.OOtO. 

POP. 
3699 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

7119  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  7 

* 

3 

METROPOLITAN  AREA:  Erl*.  PA 

■  • 

STATE  AND  COUNTY     TRACT/EO 
PA  ERIE               T  0001. 

POP.   TRACT/ED    POP.   TRACT/ED 
1491    T  0003.     9072  .  T  0012. 

POP. 
3190 

TRACT/ED 
T  0013. 

POP. 
3311 

TRACT/EO 
T  0019. 

POP. 
3373 

TRACT/ED 

19327  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  5.9 


POP. 


METROPOLITAN  AREA:    EugarwSpr-lngf  laid.   Oft 


STATE  AND  COUNTY 
OR  LANE 


TRACT/ED 
T  0039. 


POP.   TRACT/EO 
9937    T  0039. 


POP.   TRACT/ED 
2077   T  0040. 


POP.   TRACT /ED 
2463    T  0042. 


17963  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.5 


POP.   TRACT/EO 
3399   T  0049. 


POP.   TRACT/ED 
4097 


POP. 


IRS  S«Ct»on  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  EwantvH l«-H«nd«r«on.  IN-KY 


STATE  AND  COUNTY 
IN  VANDERBURGH 


TRACT/EO 
T  0012. 

T  ooai. 

T  0202. 


POP.  TRACT/EO 

3689  T  0014. 

2S40  T  0028. 
2390 


POP.  TRACT/EO 
4178  T  0016. 
2567    T  0027. 


POP.  TRACT/ED 
1674  T  0017. 
1918   T  0028. 


POP.  TRACT/EO 
1767  T  0019. 
2807 


>ag«:  069 


POP.   TRACT/EO     POP. 
2639   T  0020.     2931 


KY  HENDERSON 

29060  TOTAL  POPULATION  OP  OOALIFIEO  CENSUS  TRACTS  /  PERCENT  10.S 


METROPOLITAN  AREA:  Fall  l»1v«P.  MA-RI 


STATE  AND  COUNTY 
MA  BRISTOL 


TRACT/ED 
T  6409. 


POP.   TRACT/EO 
7109   T  6410. 


POP.   TRACT/ED 
3247    T  6411. 


POP.   TRACT/ED 
202   T  6414. 


POP.   TRACT/EO 
3356   T  6420. 


POP.   TRACT/ED 
3780 


17694  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.3 


METROPOLITAN  AREA:  Fargo -Moorh««d.  NO-MN 


STATE  AND  COUNTY 
NO  CASS 


TRACT/EO 
T  0003. 


POP.   TRACT/ED 
3152   T  0007. 


POP .   TRACT/EO 
1425 


POP. 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED 


4577  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.3 


METROPOLITAN  AREA:  Fayattavlll*.  NC 


STATE  AND  COUNTY 
NC  CUMBERLAND 


TRACT/ED 
T  0002. 


POP .   TRACT/EO 
2787   T  0003. 


POP .   TRACT/ED 
1482   T  0004. 


POP.   TRACT/EO 
1888   T  0013. 


POP.   TRACT/EO 
2269 


POP.   TRACT/ED 


8426  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  3.4 


METROPOLITAN  AREA:  F«y«ttivni«-Spr1nocJ«»«.  AR 


STATE  AND  COUNTY 
AR  WASHINGTON 


TRACT/ED 
T  0108. 


POP.   TRACT/EO 
3406   T  0109. 


POP.   TRACT/ED 
4629 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED 


8035  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.0 
METROPOLITAN  AREA:  F1tchburQ-L«o»ln«t«r.  MA 


POP.   TRACT/EO    POP.   TRACT/EO 
1617  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.7 


STATE  AND  COUNTY 
MA  WORCESTER 


TRACT/ED 
T  7107. 


POP.   TRACT/ED 
1617 


METROPOLITAN  AREA:  Flint.  MI 


STATE  AND  COUNTY 
MI  GENESEE 


TRACT/EO 
T  0003. 


POP.   TRACT/EO 
1951    T  0007. 


POP.   TRACT/EO 
950   T  0008. 


POP.   TRACT/EO 
487    T  0023. 


POP.   TRACT/EO 
1975    T  0024. 


POP. 


POP. 


POP 


POP. 


POP.   TRACT/EO    POP.   TRACT/ED    POP. 


POP.   TRACT/ED    POP. 
2323    T  0025.     2024 


IB 
z 

o 


o 

9 
Q. 
B 
vc 

■a 
I 


Z 

o 
c. 

s 


IRS  Section  42(d)(5)(C)  OUALIFIEO  CENSUS  TRACTS 
METROPOLIAN  AREA-  FItht.  Ml 


STATE  AND  COUNTY 
Ml  GENESEE 


TRACT/EO 
T  0036. 


POP.   TRACT/EO 
1328    T  0038. 


POP.   TRACT/ED 
1297    T  0029. 


POP.   TRACT/EO 
1633    T  0033. 


POP.   TRACT/EO 
2363    T  0044. 


Pag* :  070 


POP.   TRACT/EO    POP. 
3461    T  0122.02   2860 


33653  TOTAL  POPULAtlON  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.0 


METROPOLITAN  AREA:  Floranc*.  AL 

POP.  TRACT/EO    POP,   TRACT/EO 

3067  T  0t09.     H73   T  0107. 

11462  TOTAW  POPULATION  OF  OUALIFIEO  CENSUS  TRACTT  /  PCRCCNT   8.» 


STATE  AND  COUNTY 
AL  COLBfAT 
iL  LAUOCROALE 


TRACT/EO 
T  0303. 
T  0101. 


POP.   TRACT/EO 

3263 

1281   T  0103. 


POP.   TRACT/EO 

a8t8 


POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Florence.  SC 


STATE  ANO  COUNTY 
SC  FLORENCE 


TRACT/CO 
T  0007. 


POP.   TRACT/EO 
5655 


POP.   TKACr/CO    POP.   TRACT/EO 
5655  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.1 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Fort  Col Hns-Lpveland.  CO 

STATE  ANO  COUNTY     TRACT/EO    POP.   TRACT/EO 
CO  LARIMER  T  0001.     2537    T  0006. 

89S9  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PfRCfNT  f.O 


POP. 
6416 


TRACT/CO 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Fort  Lauderdale-Hol lywood-Poaipene  Beach.  FL 


STATE  ANO  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

FL  BROWARD 

T  0304. 

8206 

T  0305. 

3512 

T  0414. 

4860 

T  0415. 

4638 

T  0416. 

T  0931. 

366 

T  1004. 

4590 

T  100T. 

5618 

POP.   TRACT/ED 
7173   T  C80S. 


45067  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCfNT   4.4 


METROPOLITAN  AREA:  Fort  Mycra-Cape  Coral.  FL 


STATE  ANO  COUNTY 
FL  LEE 


TRACT/EO 
T  0001. 


POP. 
599 


TRACT/EO 
T  0002. 


POP. 
1712 


TRACT/EO 
T  0009. 


POP.   TRACT/EO 
12775 


POP.   T'RACT/EO    pop.   TRACT/ED 


15086  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.3 


METROPOLITAN  AREA:  Fort  Pierce.  FL 


STATE  ANO  COUNTY 
FL  ST   LUCIE 


TRACT/EO 
T  0001. 


POP. 
2069 


TRACT/CO 
T  0003. 


TRACr/CO 
6559   T  0003. 


POP. 
82ilt 


1RACI/E0 


16876  TOTAL  POPULATION  OF  OOALIFIEO  CENSUS  TRACTS  /  PERCENT  11.2 


POP. 
6104 


POP. 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


I 
f 

< 
f 


z 


IRS  Section  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Fort  Walton  BMCh.  Ft 

TRACT/EO 


?«0«:  071 


STATE  AND  COUNTY 
rL  OKALOOSA 


TRACT/EO 
T  0206. 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


2tB3 


2193  TOTAL  POPULATION  Of   OUALiriEO  CENSUS  TRACTS  /  PERCENT  2.0 


METROPOLITAN  AREA:  Fort  Myn*.  IN 


STATE  AND  COUNTY 
IN  ALLEN 


TRACT/EO 
T  0010. 
T  0017. 


162« 
4109 


TRACT/EO 
T  0011. 
T  001S. 


POP.  TRACT/EO 
2417  T  0012. 
2201   T  0019. 


POP.  TRACT/EO 
1690  T  0013. 
1316 


POP   TRACT/EO    POP.   TRACT/EO    POP. 
5«7   T  0014     2974   T  0016.    3404 


21864  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


6.2 


METROPOLITAN  AREA: 

STATE  AND  COUNTY 
TX  JOHNSON 
TX  TARRANT 


Fort  Iterth-APllngton.   TX 

TRACT/ED 


TRACT/EO 
T  1309. 
1002.02 
1011. 
102S. 
1036.01 
104S.01 
1223. 


T 
T 
T 

T 
T 
T 


POP. 
2723 
4609 
-10S1 
.5299 
3991 
8060 
3486 


1003. 

1016. 

1030. 

1037.01 

1049.02 


POP. 

4S94 

1806 
2035 
3869 
2984 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


1004. 

1017. 

1031. 

1037.02 

1046.01 


6085 
2488 
1Q27 
3323 
4091 


T  1009.01 

T  1018. 

T  1032. 

T  1038. 

T  1046.04 


5093 

992 

794 

4714 

2909 


1009. 
1019. 
1033. 
1039. 
1063. 


2509 

344 

2277 
3595 
4981 


T  1010. 

T  1020. 

T  1034. 

T  1040. 

T  1066. 


98188  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.1 


METROPOLITAN  AREA:  Fr««no.  CA 


STATE  AND  COUNTY 
CA  FRESNO 


TRACT/ED 
T  0001. 
T  0010. 


POP.  TRACT/EO 
1389  T  0002. 
2495 


POP.   TRACT/EO 
1999   T  0003. 


POP.   TRACT/EO 
3037    T  0006. 


POP.   TRACT/ED 
5733   T  0008. 


POP.   TRACT/EO 
751    T  0009. 


20903  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


4.1 


METROPOLITAN  AREA:  Gadsdcn.  AL 


STATE  AND  COUNTY 
AL  ETOWAH 


TRACT/EO 
T  0001. 


POP.   TRACT/EO 
774    T  0003. 


POP.   TRACT/ED 
4764    T  0007. 


POP.   TRACT/EO 
1560   T  0101. 


9112  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.8 


METROPOLITAN  AREA:  G«1no«win«.  FL 


STATE  AND  COUNTY 
FL  ALACHUA 
FL  BRADFORD 


TRACT/ED 
T  0001. 
E  0051 


POP. 
481 
429 


TRACT/ED 
T  0002. 
E  0052 


POP .  TRACr/ED 
6122  T  0009. 
1 150   E   0056 


POP.  TRACT/EO 
8576  T  0015. 
1 164    E   0060 


POP.   TRACT/EO 
2014 


POP.   TRACT/ED 
11974 

717    E   0062 


2698 
1340 
1744 
3169 
556 


POP. 
5539 


POP.   TRACT/EO    POP. 


O 

a 
I 


POP.   TRACT/EO    POP. 
318   E  0065     398 


z 

o 
a. 

s 


IRS  Section  42(d)(5)(C)  0UA1.IFIEO  CENSUS  TRACTS 
METROPOLITAN  AREA:  Galnesvlll*.  FL 


STATE  ANO  COUNTY 
FL  BRADFORD 


TRACT/ED 
E   0072 


POP.   TRACT/ED 
442    E  0075 


POP.   TRACT/EO 
466 


Pagm:   072 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


32237  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT  18.8 


METROPOLITAN  AREA:  Qal v«Ston-T«xas  City.  TX 


STATE  ANO  COUNTY 
TX  GALVESTON 


TRACT/EO 
T  1230. 
T  1249. 


POP.  TRACT/EO 
2622  T  1236. 
1873 


POP.   TRACT/ED 
3449   T  1237. 


16544  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   8.4 
METROPOLITAN  AREA:  Oary-Hai— ond.  IN 


POP. 
822 

TRACT/EO 
T  1238. 

POP. 
756 

TRACT/EO 
T  1240. 

POP. 
4861 

TRACT/EO 
T  1248. 

POP. 
2161 

? 

■■; 

STATE  ANO  COUNTY 
IN  LAKE 

TRACT/EO 
T  0108. 
T  0120. 
T  0206. 

POP. 
1471 
3696 
3646 

TRACT/EO 
T  0110. 
T  0123. 
T  0208. 

POP. 
1486 
2209 
3393 

TRACT/EO 
T  0111. 
T  0125. 
T  0302. 

POP. 
1219 
5049 
2373 

TRACT/EO 
T  0112. 
T  0127. 
T  0303. 

POP. 
2999 
3037 
5355 

TRACT/ED 
T  0117. 
T  0128. 
T  0310. 

IN  PORTER 

T  0509. 

4893 

POP.  TRACT/EO  POP. 

2683  T  C1I8.  435 

2722  T  0129.  2261 

2662  T  0413.  2073 


53662  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   8.3 


METROPOLITAN  AREA:  Grand  Rapids.  MI 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

MI  KENT 

T  0020. 
T  0036. 

807 
2304 

T  0021. 

3283 

T  0026. 

3548 

T  0028. 

1987 

T  0030. 

1983 

T  C031. 

3708 

17620  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   2.9 


METROPOLITAN  AREA:  Great  Falls.  MT 


STATE  ANO  COUNTY 
MT  CASCADE 


TRACT/EO 
T  0006. 


POP.   TRACT/EO 
772   T  0007. 


POP.   TRACT/EO 
3184 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED 


POP. 


2956  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   3.7 


METROPOLITAN  AREA:  Graalay.  CO 


STATE  ANO  COUNTY 
CO  WELD 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
1951    T  0002. 


POP.   TRACT/EO 
3238    T  0006. 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO 
955   T  0007.01   1464    T  0008.     2768 


POP. 


10376  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   8.4 


IS 
z 

o 


s 
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s 

0) 
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z 

o 
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IBS  S«Ct«on  4a(d)(S)(e)  QUALI^ICO  CtNSUS  TRACTS 
METROPOLITAN  AREA:  Or««ft  Bay.  *»l 


Pag*.  073 


STATE  AND  COUNTY 
Wl  BROHN 


TRACT/EO 
T  000«. 


POP. 
1RM 


TRACT/ED 
T  0010. 


POP. 
773 


TRACT/EO 
T  0012. 


POP. 
3072 


TRACT/EO    POP. 


TRACT/ED    POP.   TRACT/EO    POP. 


8743  TOTAL  POPULATION  Of   OUALIFIEO  CENSUS  TRACTS  /  PERCENT  3.3 


METROPOLITAN  AREA: 

STATE  AND  COUNTY 
NC  OAVIE 
NC  FORSYTH 

NC  QUiLFORO 


Ora«n«boro--«1n«ton-S«1««--H«gh  Point.  NC 

TRACT/EO    POP.   TRACT/ED 


TRACT/EO 
E   02S9 

t  OdMi02 


POP. 
877 

loot 

19«f 
8444 
Ulft 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


T  0108.01 
T  0141. 


1438 
703 


{ ss.s; 


T  0111.01 
T  OMt. 


1777 
2174 
8448 
43tt 


T  000302 
T  0008.02 
T  0112. 


1988 
3069 
8800 


T  0004. 

T  0018.02 
T  0114. 


4702 
4291 
8142 


TRACT/EO 
T  COOS. 01 
T  0138. 


87408  TOTAL  POPULATION  OF  OUALIFIED  CENSUS  TRACTS  /  PERCENT 


7.9 


METROPOLITAN  AREA:  Or««ivin«-Sp«rt«nburo.  SC 


STATE  AND  COUNTY 
SC  GREENVILLE 


SC  SPARf  AN8UM 


rail' 

T  OOM. 
T  0210.01 


POP. 
449 

1147 

3308 

182 

3084 


TRACT/ED 
T  0004. 
t  OOiO. 

T  0202. 


POP.  TRACT/EO  POP. 
19U  T  0009.  2800 
1383   r  OOD.OI  8943 


TRACT/ED 
T  0008. 

T  0081.09 


POP. 
1039 
3139 


TRACT/ED 
T  0007. 
T  0083.03 


POP. 
2291 
8791 


1702   T  0203.01   271?   T  0204.    3238   T  0208.     2838   T  0208. 


49809  tOtAL  WWLATION  OF  OUALlFltO  CtWUS  t»ACTS  /  PlUClMT  0.0 


METROPOLITAN  AREA:  H•0•^8t6Wn.  MO 


TRACT/ED     POP.   TRACT/EO 
2973  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.8 


STATE  AND  COUNTY 
HO  MASHlNOTON 


TRACT^O 


POP. 
3973 


POP. 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO 


POP. 
2440 
4814 


TRACT/EO 
T  0008. 
T  0003.04 


POP. 
18S3 
3299 

1748 


POP. 


HaA1l«Ml-M1dd)8l«wn.  OH 

TRACt/IO  W. 
T  0003.  4i|2 
T  0101.04  tOto 

36ftlt  TOTAL  POWlLAtlOM  Of  OOALIFIEO  CENSUS  TRACTS  /  PERCENT  14.0 


HETKOMLITAN  AREA: 

STATE  AND  COUNTY 
OH  BUTLER 


TRAOT/eo 
T  Sm'.OI 


9St2 
8088 


Tragt^eo 

T  0007.01 
T  0188. 


POP. 

•03 

1463 


METRO#OLfTWi  AlllUt  MfcfM9*uft*l.908ftW»*C«r1 181*.  PA 


STATE  AND  COUNTY 
M  OAUPHIN 


•JiKI" 


P0#. 
11B7 


TRACT/EO 
T  0304. 


POP. 
8042 


TRACT/EO 
T  0806. 


POP. 
1809 


TRACT/EO 
T  0007.02 
T  0189.  . 


TRACT/EO 
T  08O7. 


1003 
882 


POP. 
3406 


TRAOT/EO 
T  0008. 

T  0131. 


TRACT/EO 
T  0818. 


POP.  TRACT/EO  POP. 
8819  T  0101.01  6189 
3006   T  0140.    39B0 


POP.   TRACT/EO    POP. 
2860   T  0813.     7814 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Harrtsburg-Labanon-Carllal*.  PA: 


STATE  AND  COUNTY 
PA  DAUPHIN 


TRACT/ED 
T  0314. 


POP.   TRACT/ED 
S038   T  0237. 


POP.   TRACT/ED 
t489 


POP. 


24841  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.5 


METROPOLITAN  AREA:  Hartford.  CT 


STATE  AND  COUNTY 
CT  HARTFORD 


TRACT/EO 
T  5003. 
96«t. 
5017. 
5030. 
5036. 


T 
T 

T 
T 


POP. 
3371 
1315 
1790 
3951 
1287 


TRACT/ED 
T  5004. 
T  5013. 
T  5018. 
T  5031. 
T  5038. 


POP. 
3039 
3151 
3142 
4382 
3992 


TRACT/ED 
T  5005. 
T  5013. 
T  5019. 
T  5032. 
T  5046. 


POP. 

1123 

2391 
588 
183 

3936 


66181  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.3 


METROPOLITAN  AREA:  Honolulu.  HI 


STATE  AND  COUNTY 
HI  HONOLULU 


Tf)ACT/EO 
T  0051. 
T  0058. 
T  0087.03 
T  0095.05 


POP. 
1611 
3534 
3468 
2955 


TRACT/ED 
T  0052. 
T  0062.02 
T  0090. 
T  0096.04 


POP. 
858 
2665 
2413 
4165 


TRACT/EO 
T  0053. 
T  0063.02 
T  0093. 


POP. 
4529 

2945 
4451 


60003  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.9 


METROPOLITAN  AREA:  HouMW-ThlbOdaux.  LA 


STATE  AND  COUNTY 
LA  TERREBONNE 


TRACT/EO 
T  0102. 


POP.   TRACT/EO 
1664 


POP. 


TRACT/EO    POP. 
1664  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT    .9 


METROPOLITAN  AREA:  Houaton.  TX 


STATE  AND  COUNTY 
TX  FORT  BEND 
TX  HARRIS 


TRACT/EO 
T  0701.07 
0131. 
0305.03 
0307.03 
0314.01 
0335.04 
0303. 
0307.01 
0339.03 
0505.03 


T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
1130 
3145 
5757 
3633 
374 
4190 
3137 
5780 
3p73 
4319 


TRACT/EO 
T  0709.01 
0301.01 
0305.03 
0307.04 
0315.03 
0300.33 
0304.01 
0316.01 
0400.36 
0508. 


T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
3047 
3385 
3431 
988 
6519 
3963 
4643 
3331 
6874 
5539 


TRACT/EO 
T  0713. 
0301.03 
0306.01 
0308.01 
0317.01 
0300.33 
0304.03 
0331.03 
0448. 
0509.03 


POP. 
1417 
5137 
3513 
1880 
6840 
1473 
5306 
3170 
170 
3155 


TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO 


Paga:  074 


POP. 


TRACT/ED 
T  5008. 

T  5014. 
T  5033. 
T  5033. 


POP. 

695 

3433 

757 
3438 


TRACT/ED 
T  5009. 
T  5015. 
T  5038. 
T  5034. 


POP. 
1968 
4404 
3717 
2564 


TRACT/ED 
T  5010. 
T  B016. 
T  5039. 
T  5035. 


POP. 

3817 

498 

3866 
3379 


TRACT/EO 
T  0054. 
T  0071. 
T  0094. 


POP. 
1718 
3588 

5040 


TRACT/ED 
T  0055. 
T  0076. 
T  0095.01 


POP. 
3106 
1656 
3587 


TRACT/ED  POP. 

T  0057.  1556 

T  0085.  3943 

T  0095.02  5326 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


0203.03 

0306.03 

0308.03 

0317.03 

0300.34 

0305.01 

0339.03 

0503. 

0510. 


3463 
3534 
4833 

3504 
3343 
4350 
4945 

3074 
4776 


0304. 

0307.01 

0308.03 

0318.01 

0301.01 

0305.03 

0339.03 

0503.01 

0514.01 


3111 
3689 

5719 
3380 
4973 
4351 
4388 
7046 
3776 


0305.01 

0307.03 

0310.03 

0318.04 

0303. 

0306. 

0330.03 

0504. 

0514.03 


4030 
3753 
3333 
5481 
6654 
5119 
3987 
3330 
3193 


S 


I 

■o 

I 


Z 
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e. 
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IRS  S«Ctloo  4a(d)(5)(C)  QUALIFIIO  CENSUS  TRACTS 
METROPOLITAN  AREA:  Houston.  TX 


STATE  AND  COUNTY 
TX  HARRIS 
TX  LIBERTY 


TRACT/ED  POP. 
T  0«ie02  3746 
T  IOOa.01   2470 


TRACT/ED 
T  0920.02 
T  1008. 


POP.   TRACT/EO    POP.   TRACT/EO 
3832    T  0824.     1»»0   T  0928.03 
2173 


226499  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   8.3 


POP .   TRACT/EO 
2778 


POP.   TRACr/EO 


Pag*:  078 


POP. 


METROPOLITAN  AREA:  Hurtt «nBton-A«hl«nd,  WV-KV-OH 


STATE  AND  COUNTY 
KV  80V0 
KV  CARTER 
WV  CABELL 
HV  WAYNE 


TRACT/EO 

T  oaoa. 

E      0lf§6 


POP.  TRACT/EO 
2013 

3#63  T  0005. 

44r»  T  oaio. 


POP .   TRACT/ED    POP . 


1437 
3226 
3908 


E  OiW 
1   dOOB. 


174t 
181) 


28688  TOTAL  POPULATION  Ot   OUALIflED  CENSUS  YUaCTS;  /  PIRCWt  1.8 


TRACT/EO 


POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

IBiS 

t  02  to 

t  0161.01 

8«t 
603 

(  0212 

11t« 

METROPOLITAN  AREA:  HuntfcvlU*.  AL 


STATE  ANO  COUNTY 
AL  MADISON 


TRACT/lt> 
T  0010. 


POP.   TRaOY/IO 
3764   t  0011. 


POt>.   TRAOY/tb 
ItSO   t  0013. 


Pdl*.   TRACT/EO 
4?48   t  001«. 


17871  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.1 


POP.   TRACT/EO    POP,   TRACT/EO    POP. 
10#4   T  0031.    S307   t  OHJ.    I1B8 


METROPOLIYaM  AREA:  Ihdlaha^llft.  !N 


STATE  ANO  COUNTY 
IN  MAKION 


TRACT/tD 


3228. 
3909. 
3821. 
3838. 
3647. 
38«4. 


POP. 
2320 
3834 
4803 
2467 
2796 
3888 


TRACT/ED 

T  3413. 
T  3810. 
T  3828. 
T  3839. 
T  3680. 
T  3SB8. 


POP. 
3699 
4892 
2727 
1023 
3982 
3879 


TRACT/EB 
t  3416. 
3912. 
3931. 
3941. 
3681. 
3$Y1. 


108239  TOTAL  POPULATION  OF  OUAtlflEO  ClN$US  TRACTS  /  PERCENT 


POP. 

TRACT/EO 

3329 

T  3801. 

4839 

T  3818. 

1274 

T  3832. 

2097 

T  3842. 

2838 

T  3889. 

3222 

T  3872. 

9.0 


POP. 

2089 

3194 

2211 

3888 

4020 

4892 


TRACT/EO 
T  3M3. 
T  3816. 
T  3833. 
T  3844. 
T  3962. 


POP. 

TRAOT/EO 

3813 

Y  3906. 

2694 

T  3917. 

3843 

T  3939. 

2299 

T  3949. 

2038 

T  3963. 

POP. 
36§7 
9297 
1940 
3760 
898 


MtTAOPOLlTAN  AREA;  Iowa  OKy.  lA 


STATE  ANO  COUNTY 
lA  JOHNSON 


TRA6T/E0 
T  0004. 


POP.   TRACT/ED 
3141    T  0010. 


POP.   TRACT/EO    POP.   TRACT/ED 
3402    T  0011.     3979    T  0016. 


14779  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  18.1 


POP.   TRACT/EO 
4261 


POP.   TRACT/EO 


POP. 


METROPOLITAN  AREA:  Jackaen.  MI 


STATE  ANO  COUNTY 
MI  WACKSON 


'?*aii° 


POP. 
3164 


TftACT/fiO 
T  000«. 


POP.   T*ACT/tO    PO5.   TRACT/tO 
1478   T  0007.    1361   t  OOU. 


8686  TOtAL  POPUIAIION  OF  QUALIFIED  CENSUS  TRACTS  /  PEftCENT   9.7 


POP.   TRACT/tO 
37M 


POP.    tDact/eo      r>op. 


IRS  Svctlon  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Jackson.  MS 


STATE  AND  COUNTY 
MS  HINDS 


MS  MADISON 


TRACT/EO 
T  0010. 
T  0020. 

T  oioe. 

T  0304. 


POP. 
3391 
3015 
4904 
3172 


TRACT/EO 
T  0011. 
T  0026. 
T  0109.01 
T  0305. 


POP. 
4427 
3027 
2134 
6389 


TRACT/ED 
T  0012. 
T  0027. 
T  0113. 
T  0306. 


POP. 
3934 
2607 
4499 
3149 


72179  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.9 


METROPOLITAN  AREA:  Jackson,  TN 


STATE  AND  COUNTT 
TN  NAD I SON 


TRACT/EO 
T  6001. 


POP.   TRACT/ED    POP.   TRACT/ED    POP. 
tU3    T  M>n.     feiik    T  0012.     1772 


9045  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.9 


TRACT/ED 
T  0017. 
T  0029. 

T  0307. 


TRACT/ED 
T  0017. 


POP. 

2939 

919 


TRACT/ED 
T  0019. 
T  0031. 


2092    T  0309. 


POP .   TRACT/ED 
2361 


POP. 
3786 
4971 


TRACT/ED 
T  0019. 
T  0032. 


5175   T  0310. 


POP.   TRACT/EO 


Pag*:  076 


POP. 
3634 
2950 


3476 


POP. 


METROPOLITAN  AREA:  Jacksonvdl*.  FL 


STATE  AND  COUNTY 
FL  DUVAL 


FL  ST;    UOHNS 


TRACT/ED 

T  ewt. 

Mit. 
DO}*: 
0139. 
9194. 


I 

T 
T 
T 


POP. 
99194 

390« 

1442 
3353 
3070 


TRACT /ED 


8«: 


T  0210. 


POP.  TRACT/ED 

3T0t  T  dM«. 

5595  T  Mlfe. 

5954  T  0Mi: 

5241 


POP .  TRA 

2tfeC  T 

6«5fe  T 

Ull9b  T 


91945  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.7 


PQP,   TRAi 
49i}    T  I 

1IJ93 


T. 


5S?li; 


POP.   TRACT/ED 


PQP. 


MB2    T  dl36. 


y 


NETROPOLITAN  AREA:  JacksShVIII*.  NC 


P9P.   TRAtt/ED    PdP. 
9099 

9913  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.9 


STATE  AND  CBUNTY 
NC  ONSLOW 


TRACT/EB 
T  0009. 


TMer/ED 
1915   T  0009. 


THAtf/Eb   f*Bp.  fDASi/Eb   i^gp.  fSAef/Eb   i^S^. 


METROPOLITAN  AREA:  JaiMStown-Dunklrk.  NY 


POP.   TRACT/ED    POP. 
4119  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.9 


STATE  AND  CBUNTY 
NY  CHAUTAUQUA 


TRACT/ED 
T  0305. 


PW.      TRACT/ED 
4119 


iMtUie  »»8p.      fl»A6f/Eb  PttP.      tSACT/Eb  P^. 


METROPOLITAN  AREA:    Janasvl lla-Balott.   WI 


STATE    AND  COUNTY 
Ml   ROCK 


",'%&?. 


POP; 
1W« 


TRA^T/ED 
T  Wis. 


P»:      TRAfer/ED 
486 


P«l»;   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO 


1598  TOTAL  P0PUkATI9M  OF  QUALIFIED  CENSUS  TKAGTS  /  PERCENT   1.1 


POP. 


! 


IRS  Section  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Jersey  City.  HJ 


Page:  077 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

NJ  HUDSON 

T  001S. 

131S 

T  0016. 

1090 

T  0026. 

1800 

T  0027. 

6648 

T  0030. 

3023 

T  0033. 

5096 

T  0034; 

t4t« 

T  0044. 

2301 

T  0047. 

2114 

T  0050. 

1883 

T  0190. 

S66S 

T  0191. 

3390 

T  0193. 

1274 

T  0193. 

2301 

39292  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.1 
METROPOLITAN  AREA:  Johnson  Clty-K1ng«port-Brlstol .  TN-VA 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

TN  SULLIVAN 

T  <M01. 

176 

T  0402. 

3048 

T  0404. 

736 

TN  WASHINGTON 

T  0601. 

3767 

T  0602. 

869 

T  0607. 

2520 

POP.   TRACT/ED 


POP.   TRACT/ED    POP. 


11136  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.6 


METROPOLITAN  AREA:  Johnstown.  PA 


STATE  AND  COUNTY 
PA  CAMBRIA 


TRACT/ED 
T  0001. 


POP.   TRACT/ED 
1859   T  0004. 


POP.   TRACT/ED 
2258    T  0010. 


POP .   TRACT/ED 
1592 


POP.   TRACT/ED    POP.   TRACT/ED 


5709  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.2 


METROPOLITAN  AREA:  Jotlet.  IL 


STATE  AND  COUNTY 
IL  GRUNDY 
IL  WILL 


TRACT/ED 
E  0318 
T  8819. 


POP. 

39 

2824 


TRACT/ED 
E   03438 
T  8820. 


29 
4113 


TRACT/EO 
E  0350 
T  8825. 


POP. 

51 

3598 


TRACT/EO 


10654  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.0 


METROPOLITAN  AREA:  Kaleiaazoo,  MI 


STATE  AND  COUNTY 
MI  KALAMAZOO 


TRACT/ED 
T  0003.02 
T  0006.01 


POP.  TRACT/ED 
1940  T  0003. 
1855   T  0006.02 


POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

5325 

T  0004.01 

753 

T  0004.02 

407 

T  0005. 

4334 

419 

T  0009. 

1739 

T  0015.04 

6991 

T  0015.07 

4742 

36634  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  17.3 


METROPOLITAN  AREA:  Kankakee.  IL 


STATE  AND  COUNTY 
IL  KANKAKEE 


TRACT/ED 
T  0110. 


POP.   TRACT/ED 
4696   T  0116. 


POP.   TRACT/ED 
3980 


8676  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.4 


POP. 


POP.   TRACT/EO    POP.   TRACT/ED    POP. 


TRACT/ED  POP. 
T  0006.  6779 
T  0018.03   1460 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP. 
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9 

a 

B 


n 

s 

a* 

>1 


f 
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n 

A 


IftS  Section  42(d)(S)(C)  QUALIFIEB  tENSUS  TRACTS 


METROPOLITAN  AREA:  KanSM  City.  MO-KS 


STAT(  AND  COUNTY 
KS  LEAVENWORTH 
KS  MIAMI 
KS  WYANDOTTE 


MO  UACKSON 


MO  LAFAYETTE 


TRACT/ EO 
T  0701. 
E   1S4S 
T  0400.02 
T  0409.03 

m 

T  004S. 
E  0001 


POP. 
208S 

173 
26 

•07 

llfl 


10S9 

2207 

•69 

m 


TRACT/EO     POP.   TRACT/ED     POP.   TRACT/ED     POP.   TRACT/EO     POP.   TRACT/EO 


T  0402. 
T  0410. 

f  9«tT. 

I  W^i 

t  iot«. 

T  0033. 
T  0039. 
T  0047. 

\m. 

941   E  OOOS 


■>ag*:  078 


POP. 


2661  T 

3010  T 

4?T  ? 

28  T 

1S43  T 

1716  T 

1201  T 

an 

481 


0403. 
0411.01 
10.01 


)01 

!02 
0034. 
0040. 
0049. 
0058.01 


E   0017 


1S8I 

1291 

1768 

176 

69 
39S6 
1770 
2686 
3880 

291 


0407. 

0411.02 

0420.02 

0438.04 

0010. 


\M:     M^t    { 


T  0038.01 
T  0041. 
T  0050. 
T  0062. 


3977 

790 

2110 

33 

3516 

46 

12 

1723 

989 

3114 

2211 


0408. 

0412.0t 

0423. 

0439.01 

0011. 

130 '. 
0035.02 
0042. 
0O52. 
0063. 


1510 
1646 
3665 

320 
1948 
«58 
1363 

916 
1642 
2623 
3414 


T  0409.01 
T  0412.02 
T  0424. 
T  0451. 
T  0013. 


ir.;  ]mv. 


T  0036.01 
T  0043. 
T  0053. 
T  0064. 


1750 
1563 
2815 
2156 
1619 
3589 
175 
1212 
2925 
3398 
2773 


i!it4G§  tdfAL  popd^Af  iafi  BF  oiHikiFtEtl  cENius  TRAets  /  Hkiilvi    9.h 


METROPOLITAN  AREA:    Kt  llMn-TMipla.    TX 


STATE  hm  eiMiU 

TX  BELL 


i^ep. 


iilAet/EO 

M36  tSTAL  POPttUflOfl  OF  OtfALtFIED  iBENSys  JUkiH  /  PlWEHf      1.» 


fHAfit/lB 

T  0209. 


2430 


POP.      TRACT/EO  POP.      TRACT/EO  POP.      TRACT/ED 


POP. 


METROPOLITAN  AREA:  Knoxvlll*.  TN 


STATE  Mi  ^dyftfv 

TN  ORAINQER 

in   dEF^iRSBM 
TN  KNOX 

TN  SEVIER 
TN  UNION 


Hkii/tB 

E 


E   0453 
T  0403. 


MP. 
429 

*& 

1471 

9145 

285 

1319 


TMfef^Eb 
E  0127 


T  0002. 
T  0012. 
E  04BaT 


|i6P. 
1760 


1684 

2926 

933 


fMet/EO 

E   0129A 


T  0003. 
T  0013. 
E   0475U 


POP. 
352 


2350 

1939 

569 


48188  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.5 


TRACT/EO 
E   0139 


T  0006. 
T  0014. 
E  0483 


POP.   TRACT/ED 
99   E   014O 


3879    T  0007. 
4130   T  0024. 
949 


POP.   TRACT/EO 
162    E  0141 


1936 
4794 


T  0009. 
T  0029. 


POP. 
275 


8284 
3913 


METROPOLITAN  AREA:  KokOMO.  IN 


TRACT/EO    POP.   TRACT/ED 
309  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT    .3 


STATE  AND  COUNTY 
IN  HOWARD 


TRACT/ED 
T  0001. 


POP. 
309 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


IRS  S*ct«on  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  La  Crossa.  WI 


STATE  AND  COUNTY 
WI  LA  CROSSE 


TRACT/EO 
T  0003. 


POP. 
49S 


TRACT/ED 
T  0004. 


POP.   TRACT/EO    POP. 
5394    T  0005.     4211 


Pag*:  079 
TRACT/EO    POP.   TRACT/EO  .   POP.   TRACT/EO    POP. 


10103  TOTAL  POPULATION  OF.  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.1 


METROPOLITAN  AREA:  Lafayatta.  LA 


STATE  AND  COUNTY 
LA  LAFAYETTE 
LA  ST.  MARTIN 


TRACT/ED 
T  0001. 
E   0537 


POP.  TRACT/ED 
2193  T  0002. 
2388   E  0540 


POP.   TRACT/EO 
5003    T  0008. 
606    E   055SC 


POP.   TRACT/EO 
4930 
194 


15314  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.1 


METROPOLITAN  AREA:  Lafayatta-Wast  Lafayatta.  IN 


.STATE  AND  COUNTY 
IN  TIPPECANOE 


TRACT/ED 
T  0006. 


POP.   TRACT/ED 
541    T  0054. 


POP.   TRACT/ED 
4819   T  0055. 


POP.   TRACT/EO 
3623   T  0103. 


16621  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  13.7 


METROPOLITAN  AREA:  Laka  Charlaa.  LA 


STATE  AND  COUNTY 
LA  CALCASIEU 


TRACT/EO 
T  0002. 


POP.   TRACT/EO 
1814    T  0003. 


POP.   TRACT/ED    POP.   TRACT/ED 
5045   T  0004.     4606   T  0015. 


14516  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.7 


METROPOLITAN  AREA:  Laka  County.  IL 


STATE  AND  COUNTY 
IL  LAKE 


TRACT/ED 
T  8623. 


POP.   TRACT/ED 
4490   T  8624. 


POP.   TRACT/EO 
6094    T  8627. 


POP.   TRACT/ED 
4234    T  8628. 


41697  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  9.5 
METROPOLITAN  AREA:  Lakaland-Wlntar  Havan.  FL 


STATE  AND  COUNTY 
FL  POLK 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO 
T  0101.      452   T  0112.02   3445    T  0137.01 


POP.   TRACT/ED 
1559 


5456  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /.PERCENT   1.7 


METROPOLITAN  AREA:  Lancaatar.  PA 


STATE  AND  COUNTY 
PA  LANCASTER 


TRACT/EO 
T  0001. 


POP.   TRACT/ED 
1999   T  0009. 


POP.   TRACT/EO 
3216    T  0016. 


POP.   TRACT/ED 
3184 


8399  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.3 


POP.   TRACT/ED    POP.   TRACT/EO    POP. 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 
3953    T  0105.     3685 


POP.   TRACT/EO    POP.   TRACT/ED    POP. 
3051 


POP.   TRACT/ED    POP.   TRACT/ED    POP. 
2032    T  8630.    24847 


POP.   TRACT/EO     POP.   TRACT/EO     POP. 


POP.   TRACT/EO     POP.   TRACT/EO     POP. 


J? 
I 

g. 

90 


< 

is 

2 

o 

o 
s 

§• 


a 

3 

cr 

(0 


Z 

o 
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IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Lanstng-East  Lansing.  MI 


STATE  AND  COUNTY 
MI  INGHAM 


TRACT/EO    POP.   TRACT/EO    POP. 
T  0007.     3139   T  0013.     1629 

T  0042.   sese   t  0043.02  344s 


TRACT/EO  POP. 
T  0014.  229 
T  0044.01  11471 


37240  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.9 


ItETROPOLITAN  AREA:  Lar«do.  TX 


STATE  AND  COUNTY 
TX  WEBB 


TRACT/EO 
T  0001.02 


POP. 
76SB 


TRACT/EO 
T  0003. 


POP. 
2955 


TRACT/EO 
T  0004. 


1846S  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  18.6 


METROPOLITAN  AREA:  Las  Vagas.  NV 


STATE  AND  COUNTY 
NV  CLARK 


TRACT/EO 
T  0003.01 
T  0035. 


POP. 
3980 
2966 


TRACT/ED 
T  0003.02 
T  0038. 


POP.   TRACT/ED 
5197    T  0005.04 
3004    T  0039. 


29487  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.4 


Paga:  080 


TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

T  0015. 

2271 

T  0019 

743 

T  0020. 

481? 

T  0044.02 

3852 

POP.   TRACT/ED 
797    T  0012. 


POP.   TRACT/ED 
7055 


POP.   TRACT/ED 


POP. 


POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

4073 

T  0007. 

2309 

T  0009. 

1695 

T  0011. 

4532 

862 

T  0059. 

869 

METROPOLITAN  AREA:  Lawranca,  KS 


STATE  AND  COUNTY 
KS  DOUGLAS 


TRACT/EO 
T  0003. 


POP.   TRACT/ED 
6403   T  0004. 


POP.   TRACT/EO 
5630 


POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO 


12033  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  17.8 
METROPOLITAN  AREA:  Lawranca-Havarhl 1 1 .  MA-NH 


POP. 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

MA  ESSEX 

T  2901. 

624 

T  2503. 

1907 

T  2504. 

3315 

T  2505. 

2930 

T  2507. 

T  29 10. 

1267 

T  2511. 

2423 

T  2512. 

1543 

T  2513. 

3321 

T  2601. 

T  2608. 

4408 

POP.  TRACT/ED 
3900  T  2509. 
3769   T  2602. 


POP. 
1821 
3456 


34684  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.2 


METROPOLITAN  AREA:  Lawton.  OK 


STATE  AND  COUNTY 
OK  COMANCHE 


TRACT/EO 
T  0012. 


POP.   TRACT/EO 
931    T  0016. 


POP. 
2585 


TRACT/EO 
3516  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.1 


O 
9 
O. 

B 

•o 
a 
B 


POP.   TRACT/ED     POP.   TRACT/EO     POP.   TRAt T/ED 


POP. 


2 
o 
» 
o 
n 


I 

s 


IRS  Swetlen  42(d)(i)(C)  OUAtlFlEO  CfNSWS  TRAf^tS 
MfTROPOLITAN  AREA:  LvwOton-Auburn.  MC 


STATE  AND  COUNTY 
HC  AN0ROSCO6GIM 


TRACT/ED 
T  0101. 


POP.   TRACT/ED 
2111   T  0201. 


POP.   TRACT /^O 
172S 


P«M:  Oti 


POP.   TRACT/EO    P0P.   TRACT/fO    POP.   1ttA<T/ID    «)P. 


3i39  TOTAL  POPULATION  Of  OUALIFICO  CENSUS  TRACTS  /  PERCENT   4,6 

METROPOLITAN  AREA:  L«xin0ten>Fay«tt«.  KY 

STATf  AND  COUNTY 
KY  FAYETTE 


RACT/EO 

POP. 

tBACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

T  0001. 

4M3 

T  0003. 

4120 

T  0003. 

429« 

T  0004. 

T  0010. 

1344 

30231  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.B 


METROPOLITAN  AREA:  LlM.  OH 


STATE  AND  COUNTY 

TKACT/IO 

POP. 

TRACT/10 

P0». 

TRACT/ID 

OH  ALLEN 

T  0117. 

1S39 

T  0128. 

22*1 

T  013S. 

TRACT/ID 
1499   T  Ol3t. 


8422  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  S.4 


POP.   TRACT/ED    POP.  TRACT/EO    POP. 
4403   T  0008.     8288   T  0009.    2799 


POP.   TRACT/IO 
3107 


POP.   TRACT/CO    POP. 


METROPOLITAN  AREA:  Lincoln.  NE 


STATE  AND  COUNTY 
Nl  LANCASTER 


TRACT/fO 
T  0008. 


POP.   TRACT/EO 
8017   T  0007. 


TRACT/ID 
T  0017. 


8038   T  0017.    4987 
206^9  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.7 


TRACT/ID 
T  0018. 


POP.   TRACr/tD 
1878   t  0018. 


POP.  TRACT/ED 
884   T  0080. 


8089 


9 


METROPOLITAN  AREA:  Llttl«  Rock -North  Littio  Reck.  AR 


STATE  AND  COUNTY 
AR  FAULKNER 

AR  LONOKE 
AR  PULASKI 


TRACT/EO 
E  0979 
f  0800 
t  0208. 
T  0002. 
T  0010. 


POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

173 

E  0977 

208 

E  0979 

139 

E  0980 

89 

8  08088 

33 

S  0818 

179 

1846 

T  0808. 

2270 

-   , 

4491 

T  0004. 

1908 

T  0009. 

4904 

T  0006. 

4391 

T  0026. 

3094 

T  0028. 

4289 

T  0029. 

48306  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  t.t 


POP.   TRACt/fO    POP.   TRACT/EO    POP. 
619   E  0989     186   E  0988     238 


3996   T  0007.     2969   T  C008.     773 
1996   T  0040.01   9939   T  r040.0S  2490 


METROPOLITAN  AREA:  LonovlawHaf-shBll .  TX 


POP.   TRACT/EO 
438  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


STATE  AND  COUNTY 
TX  0REO6 


TRACT/EO 
T  0001. 


POP.   TRACT/ED 
438 


POP,   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


IRS  Section  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Loraln-Elyrla.  OH 


STATE  AND  COUNTV 
OH  LORAIN 


TRACT/ED 
T  0223. 


POP.   TRACT/EO 
1041    T  0708. 


POP.   TRACT/EO 
1409 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO 


2450  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT    .9 


Pag*:  082 


POP. 


METROPOLITAN  AREA:  Los  Angalss-Long  Baach.  CA 


STATE  AND  COUNTV 
CA  LOS  ANGELES 


TRACT/EO 
T  1047. 
1909. 
1912.01 
1918. 
197S. 
1995. 
2031. 
2038. 
2045.01 
2061. 
2072. 
2079. 
2088. 
2095. 
2122. 
2134. 
2187. 
2198. 
2215.01 
2218. 
2225. 
2244. 
2263. 
2282. 
2288. 
2311. 
2318. 
3325. 
2371. 
2383. 
2396. 
2403. 
2409. 
2422 
2428. 
2962. 
4025.01 
4333. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 

6590 

6906 

3921 

6054 

4876 

2970 

5100 

4453 

5619 

8059 

232 

2364 

4600 

4866 

7969 

7957 

3401 

3767 

1417 

5735 

3094 

6762 

2243 

4851 

3621 

2011 

4575 

3735 

4206 

6766 

3753 

4756 

3360 

3862 

1594 

5518 

3462 

10693 


TRACT/EO 
T  1853. 
1906. 
1913. 
1919.01 
1976. 
1996. 
2032. 
3039. 
2046. 
2062. 
2073. 
2081. 
2089. 
2096. 
2123. 
2144. 
2188. 
2211. 
2215.02 
2219. 
2226. 
2245. 
2264. 
2283. 
2289. 
2312. 
2319. 
2326. 
2372. 
2391. 
2397. 
2404. 
2411. 
2423. 
2429. 
2966. 
4025.02 
4334. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 
5924 
2325 
4676 
2232 
3744 

274 
4312 
2639 
3619 
3015 
1629 
1267 
7688 
2969 
8947 
3391 
2191 
6161 
3025 
3257 
4174 
2166 
6854 
4847 
2469 
6311 
42 10 
4765 
4927 

1336 
4317 
5091 
6458 
2363 
2211 
4043 
5104 
9269 


TRACT/ED 
T  1902. 
1907. 
1914. 
1926. 
1977. 
1997. 
2034. 
2041. 
2047. 
2063. 
2074. 
2082. 
2091. 
2097. 
2125. 
2151. 
2191. 
2212. 
2216.01 
2221. 
2227. 
2246. 
2265. 
2284. 
2291. 
2313. 
2331. 
2327. 
2374. 
2392. 
2398. 
2405. 
2414. 
2424. 
2431. 
2971. 
4028. 
4335. 


T 
T 
T 

T 
T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
7032 
3260 
7003 
5790 
4586 
2709 
3879 
5349 
4524 
5964 
27 
4716 
8629 
1284 
3845 
4028 
2150 
6294 
1271 
2839 
2863 
3409 
3722 
9721 
2610 
4286 
4719 
3471 
6622 
2674 
5413 
4418 
3053 
963 
3795 
6079 
6971 
8408 


TRACT/ED 
T  1903.01 
1908. 
1916.01 
1957. 
1991. 
1998. 
2035. 
2042. 
2048. 
2064. 
2076. 
2083. 
2092. 
2098. 
2129. 
2181. 
2192. 
2213. 
2216.02 
2222. 
2241. 
2247. 
2266. 
2289. 
2292. 
2314. 
2322. 
2328. 
2379. 
2393. 
2399. 
2406. 
2419. 
2429. 
3733. 
3022. 
4088. 
4339. 


T 

T 
T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 
9194 
4846 
2072 
6482 
9608 
9083 
3828 
3183 
9832 
1348 
179 
5816 
3714 
9666 
3527 
6647 
3458 
7832 
3087 
3146 
2420 
4036 
1913 
2928 
2786 
3626 
2S59 
3066 
2592 
4402 
3886 
3220 
2941 
1728 
4534 
5195 
2183 
7109 


TRACT/EO 
T  1903.02 
1909. 
1916.02 
1971. 
1992. 
1999. 
2036. 
2043. 
2049. 
2065. 
2077. 
2084. 
2093. 
2112. 
2132. 
2184. 
2193. 
2214.01 
2217.01 
2223. 
2242. 
2261. 
2267. 
2286. 
2293. 
2316. 
3323. 
2349. 
2376. 
2394. 
2401. 
2407. 
2416. 
2426. 
2755. 
3024. 
4311. 
4619. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


POP. 

597 
7815 
3511 
2116 
7261 
2386 
5225 
4250 
4936 

216 
1916 
4596 
3337 
3988 
7081 
4516 
2938 
1017 
1921 
2117 
3766 

568 
4749 
2484 
3190 
5570 
3133 
5582 
4326 
2045 
1858 
4527 
1816 
4693 
5660 
4635 
5428 
5268 


TRACT/EO 
T  1904. 
1911. 
1917. 
1973. 
1994. 
2012. 
2037. 
2044. 
2051. 
2071. 
2078. 
2085. 
2094. 
2121. 
2133. 
2186. 
2196. 
2214.02 
2217.02 
2224. 
2243. 
2262. 
2281. 
7287. 
2294. 
2317. 
2324. 
2362.02 
2377. 
2395. 
2402. 
2408. 
2421. 
2427. 
2949. 
4023.02 
4328. 
4620. 


T 

T 
T 
T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
4994 
6878 
6035 
4412 
3967 
2591 
6894 
5365 
7322 
4585 
2292 
4422 
8070 
2815 
6480 
3368 
2373 
2610 
2842 
3068 
5454 
523 
3432 
9016 
4999 
6087 
9696 
4624 
9933 
4219 
4938 
3041 
3123 
3168 
2782 
4706 
6093 
5983 


I 

I 
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z 
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lUi  SM:tlon  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  LO«  AngaUs-LonQ  B««ch.  CA 


Pag«-  083 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP, 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP 

CA  LOS  ANQELfS 

T  4Sa3. 

4290 

4623. 

9S47 

4823,02 

7719 

9004.02 

4124 

9014. 

3000 

9304. 

4271 

T  B30S. 

3898 

8308. 

9767 

9309. 

6083 

8310. 

3994 

8311. 

6699 

9312. 

8226 

T  8313. 

8233 

8314. 

3403 

9319. 

9848 

8316.01 

9863 

9316.02 

3908 

9317.01 

4818 

T  B)t7.03 

4114 

9318. 

4119 

9319. 

7931 

8329. 

3803 

9326.01 

8974 

9326.02 

6129 

T  9327. 

T  ei33. 

2881 

8328. 

3899 

9329. 

9069 

9330. 

6271 

9331.01 

8960 

8331.03 

604S 

3888 

8334. 

10631 

9339. 

9940 

9336. 

13430 

9339. 

7147 

9341. 

8263 

T  S34a. 

10888 

9343. 

9988 

9344.01 

8942 

9344.02 

8369 

9349. 

9699 

9390. 

6494 

T  838 f. 01 

8201 

8381.02 

2880 

9392. 

3346 

9393. 

9000 

9394. 

2249 

9398.03 

9999 

T  8404. 

1188 

8408. 

2929 

9407. 

3147 

9400. 

9467 

9409.01 

3933 

9413. 

9146 

T  8414. 

4828 

8418. 

4814 

9416.01 

7644 

9416.02 

8394 

9421.02 

9990 

9429. 

9928 

T  8428. 

7128 

8427. 

4932 

9432. 

7270 

9916. 

494 

9718. 

1209 

9729. 

2892 

t  8728. 

3182 

8732.01 

3274 

9732.02 

4918 

9733. 

2819 

8739.01 

240 

9791. 

8239 

T  8782. 

7098 

8793. 

3179 

9794 . 

6243 

9799. 

983 

8798. 

7978 

9799. 

6242 

T  8780. 
T  8788. 

1108 

8781. 

2826 

9783. 

3646 

9783. 

4711 

8784. 

9487 

9788. 

8174 

7321 

6001. 

9287 

8002.01 

3392 

6002.02 

8843 

8003.01 

9980 

8018. 

8319 

T  7001. 

10020 

7018. 

2821 

9100. 

4090 

1449090  TOTAL  POPULATION  OF  OUALiriEO  CENSUS  TRACTS  /  PERCENT  19.3 


METROPOLITAN  AREA:  LoultVllU.  KV-IN 


STATE  AND  COUNTY 
IN  CLARK 
IN  FLOYD 
IN  HARRISON 
KY  JEFFERSON 


TRACT/EO 


KY  SHCL8Y 


0902. 
0709. 

0938A 
0006. 
0011. 
0034. 

ooao. 

0040. 
0080. 
0080. 
0087. 
0380 


POP. 
4122 
3904 
118 
1874 
2392 
1488 
3841 
1882 
1863 
1033 
1383 
79 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


0642 
0008. 
0019. 
0028. 
0032. 
0043.01 
0011. 
0081. 
0072. 


104 

2401 

1467 

728 

818 

4018 

9872 

808 

388 


0844 
0010. 
0020. 
0028. 
0033. 
0043.02 
0084. 
0062. 


3901 

272 

2448 


31 
1802 
3737 
2820 
708 
882 
2299 
2132 


08S8 
0014. 
0022. 
0028. 
0038. 
0048. 
0087. 
0066. 


88 
9082 

2004 
2388 
2682 
23 
668 
2289 


0019. 
0023. 
0039. 
0037. 
0049. 
0099. 
0066. 


4688 

3804 
320 
2098 
1787 
3889 
2782 


98994  TOTAL  POPULATION  OF  OUALI Ft ED  CENSUS  TRACTS  /  PERCENT  10. ^ 


METROPOLITAN  AREA:  Low* 11 .  NA-NH 


STATE  AND  COUNTY 
MA  MIDDLESEX 


TRACT/EO  POP.  TRACT/ED  POP.  TRACT/EO  POP. 
T  3101.  1902  T  3104.  3233  T  3107.  3864 
T  3111.    2008   T  3112.    2839   T  3119.     2807 


TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

T  3108. 

2823 

T  3109. 

794 

T  3110. 

1168 

T  3134. 

2109 

22948  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.4 


IRS  Section  43(d)(S)(C)  QUALKIEO  CENSUS  TRACTS 
METROPOLITAN  AREA:  Lubbock.  TX 


STATE  ANO  COUNTY 
TX  LUBBOCK 


TRACT/ED 
T  0002.01 
T  0010. 


POP. 
20SS 
3709 


TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

T  0002.02 

3427 

T  0003. 

10360 

T  O006.01 

48S9 

T  0007. 

T  0011. 

1776 

T  0013.02 

3152 

T  0013. 

3737 

Pa0«:  084 


POP.   TRACT/EO     POP. 
1161    T  0008.     1312 


35578  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  16.8 


METROPOLITAN  AREA:  Lynchburg.  VA 


STATE  ANO  COUNTY 
VA  LYNCHBURG 


TRACT/ED 
T  0002.03 


POP.   TRACT/EO 
1098    T  0005. 


POP .   TRACT/EO 
1254    T  0006. 


POP.   TRACT/EO    POP.   TRACT/EO 
3749   T  0011.     2029   T  0014. 


POP.   TRACT/EO 
1885 


POP. 


10015  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.1 


METROPOLITAN  AREA;  Macon-Warnvr  Robins.  QA 


STATE  ANO  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

QA  B1B8 

T  0101. 

3664 

T  0104. 

5883 

T  0105. 

2808 

T  0106. 

3619 

T  0107. 

216 

T  0108. 

1089 

T  0109. 

829 

T  0111. 

4611 

T  0112. 

2350 

T  0113. 

1697 

T  0114. 

1590 

T  C115. 

3373 

T  0118. 

651 

T  0127. 

3367 

T  0130. 

1906 

GA  HOUSTON 

T  0305. 

1189 

GA  PEACH 

T  0404. 

6128 

44970  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  IT.t 


METROPOLITAN  AREA:  Madison.  WI 


STATE  ANO  COUNTY 
WI  DANE 


TRACT/EO 

T  con. 


POP.   TRACT/ED 
5982   T  0016.01 


POP.   TRACT/EO 
6762   T  0016.03 


POP.   TRACT/ID 
6863   T  0017. 


27420  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.5 


METROPOLITAN  AREA:  Manchsstsr.  NH 


STATE  ANO  COUNTY 
NH  HILLSBOROUGH 


TRACT/ED 
T  0004. 


POP.   TRACT/ED 
682    T  0005. 


POP.   TRACT/ED 
1569   T  0014. 


POP .   TRACT/ED 
2128 


POP.   TRACT/ID    POP.   TRACT/ED    POP. 
4S62   T  0032.     3261 


POP.   TRACT/ED    POP.   TRACT/EO    POP. 


4379  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.4 


METROPOLITAN  AREA:  Mansflsld.  OH 


STATE  ANO  COUNTY 
OH  RICHLAND 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
425   T  0002. 


POP.   TRACT/EO 
777    T  0003. 


POP .   TRACT/EO 
3069 


POP.   TRACT/ED 


POP.   TRACT/ED     POP. 


4271  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.8 


3 


I 
I 


I 


S 


IRS  Sactlon  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Mc  Allan-Edlnburg-Mlsaton.  TX 


STATE  AND  COUNTY 
TX  HIDALGO 


TRACT/ED 
T  0206. 
T  022t. 


POP.  TRACT/ED 
4333  T  0213. 
3736   T  0233. 


POP.  TRACT/ED 
6999  T  02 tS. 
3120   T  0234. 


POP.  TRACT/ED 
5604  T  0216. 
S467    T  0236. 


POP.  TRACT/ED 
5182  T  0225. 
5742    T  0237. 


Pagt:  085 


POP.  TRACr/EO  POP. 
5792  T  0226.  3592 
5509 


55076  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /'PERCENT  19.4 


METROPOLITAN  AREA:  Madford.  OR 


STATE  AND  COUNTY 
OR  JACKSON 


TRACT/ED 
T  0001. 


POP.   TRACT/ED 
1789   T  0020. 


POP.   TRACT/ED 
2110 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP. 


3899  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.9 


METROPOLITAN  AREA:  MellMUrna-TltusvllU-PalM  Bay,  FL 


STATE  AND  COUNTY 
FL  BREVARD 


TRACT/ED 
T  0607. 


POP.   TRACT/ED 
3281   T  0608. 


POP.   TRACT/ED    POP. 
610   T  0626.    5033 


TRACT/ED 
T  0627. 


POP. 
1243 


TRACT/ED 
T  0671. 


POP.   TRA'-T/ED 
2843 


13010  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.8 


METROPOLITAN  AREA:  MMiphla.  TN-AR-MS 


180321  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.7 


METROPOLITAN  AREA:  Marcad.  CA 


STATE  AND  COUNTY 
CA  MERCEO 


TRACT/ED 
T  0016. 


POP.   TRACT/ED 
4255 


POP.   TRACT/ED    POP; 
4255  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.3 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED 


POP. 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

AR  CRITTENDEN 

T  0304. 
T  0311. 

3781 
4031 

T  0305. 

3481 

T  0306. 

10 

1926 

T  0306.20 

3862 

T  0309. 

1537 

T  0310. 

2023 

TN  SHELBY 

T  0001. 

1172 

T  0002. 

2800 

T  0003. 

3967 

T  0004. 

3540 

T  0009. 

931 

T  0006. 

4756 

T  0006. 

5304 

T  0009. 

6025 

T  0010. 

1068 

T  0018. 

2616 

T  0019. 

3367 

T  0020. 

4733 

T  0021. 

1906 

T  0022. 

964 

T  0023. 

2317 

T  0024. 

5206 

T  0028. 

5612 

T  0036. 

3242 

T  0037. 

1253 

T  0038. 

2334 

T  0Q39. 

3101 

T  0040. 

3734 

T  0041. 

1919 

T  0043. 

38 

T  0044. 

785 

T  0045. 

2479 

T  0046. 

2849 

T  0047. 

4055 

T  0048. 

4617 

T  0049. 

3933 

T  0050. 

3959 

T  0051. 

731 

T  0053. 

7950 

T  0094. 

2034 

T  0055. 

5821 

T  0057. 

5044 

T  0058. 

3225 

T  0059. 

5760 

T  0060. 

3038 

T  0061. 

1367 

T  0065. 

4646 

T  0067. 

5969 

T  0068. 

4322 

T  0073. 

4078 

T  0078. 

10 

4764 

T  0090. 

3619 

T  0103. 

3561 

T  0104.30 

98 

TN  TIPTON 

T  0410. 

2049 

I 

i. 


POP. 


< 
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IRS  Section  43(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROf>OLITAN  AREA:  MtMl-HtalMh.  FL 


STATE  AND  COUNTY 
Ft  OAOE 


TRACT/ED 
T  0009.03 

ooit.oa 

0034. 

0094. 

0043. 

0063.03 

0106.03 


T 
T 
T 
T 
T 
T 


POP. 
3899 
8130 

11718 
4883 

11333 
8374 
3338 


TRACT/ED 
T  0010.04 
0019.01 
0026. 
0038.01 
0044. 
0084.02 
0113. 


T 
T 
T 
T 
T 
T 


POP. 
8125 
4120 
4788 
1811 
1680S 
8060 
9617 


TRACT/ED 
T  0015.01 
0019.02 
0027.02 
0036.02 
0045. 
0072. 


T 

T 
T 
T 
T 


POP. 
4953 

8711 
2888 
6373 
3877 
3790 


TRACT/EO 
T  0015.03 
0020.01 
0028. 
0037.01 
0081. 
0078.02 


T 
T 
T 
T 

T 


POP. 
8903 
B4S8 

3071 
1330 
7819 
5682 


TRACT/EO 
T  0017.01 
T  0020.02 
T  0029. 
T  0037.03 
T  0053. 
T  0104. 


P«g«:  086 


POP .  TRACT/EO  POP . 

4377  T  0018.01  4675 

8167  T  0033.01  8481 

2796  T  0031.  8782 

1410  T  0043.  14188 

9056  T  0053.01  7334 

1487  T  0108.  4936 


337946  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  14.0 


METROPOLITAN  AREA:  Mlddl««*x-SoiMrs«t->*Jnt«rdon.  N«l 


STATE  AND  COUNTY 
Ha   MIDDLESEX 


m   SOMERSET 


TRACT/ED 
T  0039. 
T  0093. 
T  0089. 
T  0838. 


POP. 
3803 
4930 
3389 
1317 


TRACT/ED 
T  0045. 
T  0083. 


POP. 
3840 
3486 


TRACT/ED 
T  0048. 
T  0084. 


POP. 
4434 
1169 


TRACT/ED 
T  0047. 
T  0086. 


POP.  TRACT/EO 
3416  T  0048. 
4801    T  0067. 


POP. 

TRACT/CO 

POP. 

8343 

T  0049. 

3377 

3331 

T  0088. 

4164 

46879  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.3 


METROPOLITAN  AREA:  Middlatown.  CT 


POP.   TRACT/ED    POP.   TRACT/ED 
3834  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.8 


STATE  AND  COUNTY 
CT  MIDDLESEX 


TRACT/ED 
T  8418. 


POP.   TRACT/ED 
3834 


POP.   TRACT/iO    POT.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Midland,  TX 


STATE  AND  COUNTY 
TX  MIDLAfO 


POP. 
4406 


TRACT/EO    POP . 
7202  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.7 


TRACT/EO 
T  0008. 


POP.   TRACT/EO 
2796   T  0018. 


TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  Mllwauk**.  WI 


STATE  AND  COUNTY 
Wl  MILWAUKEE 


TRACT/ED 
T  0040. 
0067. 
0082. 
0088. 
0101. 
0107. 
0114. 
Q131. 


T 
T 
T 
T 
T 
T 
T 


POP. 
3904 
2423 
1651 
3781 
1648 
3531 
818 
1134 


TRACT/EO 
T  0045. 
0068. 
0083. 
0069. 
0103. 
0108. 
0116. 
0123. 


T 
T 
T 

T 
T 

T 
T 


POP. 
3638 
4101 
1913 
3859 
1848 
3608 
1694 
3006 


TRACT/ED 
T  0063. 
0089. 

0084. 
0087. 
0103. 
0110. 
0117. 
0133. 


POP. 
3764 
3854 

3156 
3197 
1099 
3449 
604 
974 


TRACT/EO 


0064. 
0070. 
0088. 
0098. 
0104. 
0111. 
0118. 
0134. 


POP. 
4182 
4369 
2348 
2889 
1145 
1494 
1179 
3141 


TRACT/EO 
T  0065. 

0080. 
0086. 
0099. 
0108. 
0113. 
0119. 
0135. 


T 
T 

T 
T 
T 

T 
T 


POP. 
4128 
2422 

2733 
3186 
1458 
1871 
1114 
2551 


TRACT/EO 


0068. 
0081. 
0087. 
0100. 
0106. 
0113. 
0120. 
0136. 


POP. 
5210 
2093 
2708 
1583 
1810 
1477 
1365 
3165 


z 

o 
o 

3 


IRS  S«ct»on  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  MtlwaukM.  WI 


STATE  AND  COUNTY 
WI  MILWAUKEE 


WI  WAUKESHA 


TRACT/EO 
T  0137. 
T  014S. 
T  0181. 
t  01«B. 
T  2027. 


POP. 
2316 
671 
1369 
2706 
1240 


TRACT/EO 
T  0138. 
T  0146. 
T  0152. 
T  0166. 


POP. 
1741 
4067 
602 
2059 


TRACT/EO 
T  0139. 
T  0147. 
T  0154. 
T  0168. 


POP. 
1190 
af279 
349 
2637 


TRACT/ED 
T  0140. 
T  0148. 
t  0156. 
T  0174. 


157963  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.3 


METROPOLITAN  AREA:  Mlnnaapol Is-St .  Paul.  MN-WI 


STATE  AND  COUNTY 
MN  HENNEPIN 


MN  ISANTI 
MN  RAMSEY 


TRACT/EO 
T  0016. 
0031. 
0039. 
0046.02 
0056. 
0062. 
0071. 
0094. 
0050 
0305. 
0327. 
0336. 
0361. 


T 
T 
T 

T 
T 
T 
T 
E 
T 
T 
T 
T 


POP. 
3425 
2066 
2153 
31 
4118 
1906 
4484 
2648 
1015 
5461 
1958 
962 
1627 


TRACT/ED 
T  0022. 
0033. 
0042. 
0047. 
0057. 
0063. 
0072. 
0265.06 

0051 
0310. 
0328. 
0337. 
0376.02 


T 
T 
T 
T 
T 
T 
T 
E 
T 
T 
T 
T 


POP. 
2519 
2315 
1549 
3220 
2458 
2144 
3217 
34 
1077 
3742 
1262 
1067 
2536 


TRACT/ED 


0023. 
0034. 
0043. 
0049. 
0058. 
0064. 
0073. 

0059A 
0315. 
0329. 
0340. 
0420.01 


POP. 
1468 
1842 
513 
6078 
1445 
1748 
2458 

187 
3005 
1894 
2338 
2212 


153586  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  7.2 


METROPOLITAN  AREA:  Mobil*.  AL 


STATE  AND 
AL  MOBILE 


COUNTY 


TRACT/ED 
T  0002. 
T  0012.01 
T  0038.01 
T  0043. 


POP. 
1484 
2778 
1340 
3143 


TRACT/EO 
T  0003. 
0013.01 
0039.01 
0044. 


T 
T 

T 


POP. 
2104 
1178 
3602 
3423 


TRACT/ED 
T  0004.01 
0013.03 
0039.02 
0045. 


T 
T 

T 


POP. 
2800 
4279 
2338 
2149 


69928  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  15.8 


METROPOLITAN  AREA:  Modaito.  CA 


STATE  AND  COUNTY 
CA  STANISLAUS 


TRACT/ED 
T  0017. 


POP.   TRACT/EO 
2092    T  0018. 


POP.   TRACT/ED    POP. 
2292    T  0021.     3364 


16918  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.4 


POP. 
852 

1898 
1442 
2292 


TRACT/EO 
T  0026. 
0036. 
0044. 
0052. 
0059. 
0068. 
0078. 


T 
T 

T 
T 
T 
T 


E   0059B 
T  0319. 
T  0331. 
T  0342. 


POP. 
2481 
782 
1011 
1847 
2688 
4449 
2624 

97 
1140 
1933 

2544 


TRACT/ED 
T  0004.02 
T  0014. 
T  0040. 
T  0046. 


POP. 
2371 
3486 
6312 
2411 


TRACT/ED 
T  0141. 
T  0149. 
T  0156. 
T  0178. 


TRACT/EO 
T  0023. 


TRACT/ED 
T  0028. 
0037. 
0045. 
0053. 
0060. 
0069. 
0062. 


T 
T 
T 
T 
T 
T 


E   0066B 
T  0321. 
T  0334. 
T  0359. 


POP.  TRACT/EO 

1270  T  0142. 

2628  T  0150. 

2935  T  0164. 
268 


POP. 
2358 
3174 
1320 
1298 
2657 
2306 
4108 

34 
3382 
3360 
1225 


TRACT/ED 
T  0005. 
T  0015.01 
T  0041. 
T  0048. 


POP. 
3899 
2440 
1338 
3859 


POP.   TRACT/ED 
5270   T  0024. 


P«g«:  087 


POP. 
600 
632 

3913 


TRACT/EO 
T  0029. 
0038. 
0046.01 
0054. 
0061. 
0070. 
0083. 


T  0326. 
T  0335. 
T  0360. 


POP. 

1344 

3906 

484 

1790 
1535 
3901 
2191 


2976 
3051 
1460 


TRACT/EO  POP. 

T  0006.  4185 

T  0015.02  1996 

T  0042.  2174 

T  0049.  4839 


POP.   TRACT/EO    POP. 
3900 
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IRS  SMtton  4a(d)(8)(C)  QUALIFIED  CENSUS  TRACTS 
MCTROI>OLITAN  AREA:   Moiwouth-OcMn.   NJ 


STATE  AND  COUNTY 
NJ  MONMOUTH 


TRACT/ED 
T  0003. 
T  0073. 
T  0182. 


POP. 

267 

2M0 

33oa 


TRACT/ED 
T  0056. 
T  0074. 
T  0222. 


POP.  TRACT/ED 
2747   T  00S6.0I 
4394    T  0076. 
2643 


POP.   TRACT/ED 
2604   T  00S8.02 
3191 


NJ  OCEAN 

2SSS3  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  3.0 

METROPOLITAN  AREA:  Monro*.  LA 


STATE  AND  COUNTY 
LA  OUACHITI 


TRACT/EO 
T  0003. 
T  0012. 


POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

2049 

T  0006. 

6003 

T  0007. 

3298 

2321 

T  0013. 

1541 

T  0057. 

1432 

TRACT/EO 
T  0008. 


25034  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  18.0 


METROPOLITAN  AREA:  MontgoMry.  AL 


STATE  AND  COUNTY 
AL  AUTAUGA 
AL  MONTGOMERY 


TRACT/EO  POP.  TRACT/ED  POP.   TRACT/EO 

T  0211.  3163 

T  0002.  3338  T  0003.  2095   T  0006. 

T  0012.  4225  T  0030.  4466 


POP.   TRACT/ED 
3764   T  0007. 


37467  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  13.7 


METROPOLITAN  AREA:  Muncl*.  IN 


STATE  AND  COUNTY 
IN  DELAWARE 


TRACT/ED 
T  0001. 


POP.   TRACT/EO    POP.   TRACT/EO 
990   T  0002.    3068   T  0003. 


POP.   TRACT/ED 
3024    T  0004. 


13815  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /PERCENT  10.7 


METROPOLITAN  AREA:  Muskogon.  MI 


STATE  AND  COUNTY 
MI  MUSKEGON 


TRACT/EO 
T  0003. 
T  0014.01 


POP.  TRACT/ED  POP.  TRACT/EO 
4095  T  0006.02  3035  T  0007. 
1781 


POP.   TRACT/EO 
26   T  0011. 


17230  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.9 


METROPOLITAN  AREA:  NaplM.  FL 


STATE  AND  COUNTY 
FL  COLLIER 


TRACT/ED 
T  0007. 


POP.   TRACT/EO 
1064   T  0112. 


TRACT/ED 
6874   T  0113. 


POP.   TRACT/EO 
4268 


12226  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  14.2 


POP. 
566 


TRACT/EO 
T  0070.02 


POP.   TRACT/EO 
1559   T  0009. 


POP.   TRACT/EO 
2840   T  0010. 


POP.   TRACT/EO 
3122   T  0006. 


POP.   TRACT/EO 
658   T  0012. 


POP.   TRACT/ED 
319   T  0072. 


Pag*:  088 


POP. 
2634 


POP.   TRACT/EO    POP. 
2114   T  0011.    4717 


POP.   TRACT/EO    POP. 
5759   T  0011.    7817 


POP.   TRACT/EO    POP. 
2403    T  0019.01   1208 


POP.   TRACT/EO    POP. 
3824   T  0013.     3811 


POP.   TRACT/CO    POP.   TRACT/EO    POP. 


z 

o 

o 
p 

^* 
CO 

I 


z 

o 
tt. 

s 


^ 


IRS  Section  42(d)(S)(C)  OUALIFIEt)  CCNSUS  TRACTS 
METROPOLITAN  AREA:  Nashu*.  NH 


POP.   TRACT/ED    POP. 
1673  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.2 


STATE  AND  COUNTV 
NH  HILLSBOROUOH 


TRACT/ED 
T  0107. 


POP.   TRACT/EO 
1C7a 


Page:  089 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  NashvllU.  TN 


STATE  AND  COUNTY 
TN  DAVIDSON 


TN  RUTHIRFORO 
TN  WILSON 


RACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

T  0118. 

4969 

T  0120. 

10S7 

T  0123. 

2994 

T  0134. 

4003 

T  0125. 

290 

T  0126. 

2728 

T  012*. 

683 

T  0130. 

2675 

T  0136. 

9162 

T  0137. 

5712 

T  0139. 

3306 

T  0140. 

3094 

T  0141. 
T  0148. 

•TO 

T  0148. 

3394 

T  0143. 

}9«9 

T  0144. 

3335 

T  0145. 

795 

T  0147. 

219 

4072 

T  0199. 

3665 

T  0160. 

1946 

T  0(61. 

3063 

T  0162. 

3884 

T  0164. 

2092 

T  01«l. 

5999 

T  0«1t. 

3699 

T  0419. 

199I 

T  0307. 

2761 

82410  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.7 


METROPOLITAN  AREA:  NaSMU-Suf folk.  NY 


STATE  AND  COUNTY 
NY  NASSAU. 
NY  SUFFOLK 


TRACT/EO 
T  4070. 
T  1122.09 
T  1994.06 


POP. 
9999 

2241 
2146 


TRACT/EO 
T  4111, 
T  1225.01 
T  1599.02 


POP. 
3991 
3269 
9401 


TRACT/iO 
T  4144. 
T  1456.03 
T  1697.02 


POP. 
4914 
4473 
4952 


TRACT/ID 
T  4199, 
T  1473. 
T  1701. 


72528  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.9 
METROPOLITAN  AREA:  Now  Mtffsrd.  MA 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRA6T/ED 

POP. 

TRACT/ED 

M*  tmSTOL 

T  6907. 

2599 

T  6509. 

2922 

T  6513. 

3422 

T  6515. 

T  6919. 

1910 

T  6526. 

3432 

T  6527. 

4121 

24991  TOTAL  POPULATION  OF  QUALIFlfO  CiNiUS  TRACTS  /  PfRCiNT  14.7 


POP,  TRACT/EO  POP.   TRACT/EO    POP. 

9490  T  4199.  6099 

5585  T  1585^02  2978   T  1591.03  5003 

2273  T  1904.01  5400 


POP.   TRACT/EO 
3165   T  6517. 


POP.   TRACT/ED    POP. 
2496   T  6518.     1485 


METROPOLITAN  AREA:  Now  tr|t«ln.  CT 


TRACT/iO    POP,   TRACT/ED 
1362  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.0 


STATE  AND  COUNTY 
CT  HARTFORD 


TRACT/fQ 
T  4151. 


POP.   TRACT/iO 
1362 


POP.   TRACT/EO    POP.   TRACT/EO 


POP. 


METROPOLITAN  AREA:  Now  Havon-Mor Idon.  CT 


STATE  AND  COUNTY 
CT  NfW  HAVEN 


TRACr/fO 
T  1401, 


POP. 
993 


TRACT/EO 
T  1402. 


POP.   TRACT/ID 
1923   T  1403, 


POP,   TRACT /fO 
3197   T  •1409. 


POP,   TRACT/EO 
4179   T  1406. 


POP.   TRACT/EO    POP. 
5203   T  1407.    6(32 


IRS  Section  43(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  N«w  H«v«n-I««r «d«n.  CT 


STATE  ANO  COUNTY 
CT  NEW  HAVEN 


TRACT/EO 
T  I41S. 
T  1425. 


POP.  TRACT/ED 
7796  T  1416. 
8079   T  1543. 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO 
6944    T  1417.     5771    T  1421.     1854    T  1423. 
453    T  1701.01    292    T  1701.02   1B23   T  1702.01 


62309  TOTAL  POPULATION  Of  OUALIFIEO  CENSUS  TRACTS  /  PERCENT  12.4 


POP. 

4222 

951 


TRACT/EO 
T  M24. 
T  1710. 


Page:  090 


POP. 
4594 
1646 


METROPOLITAN  AREA:  N«w  London -Norwich.  CT-RI 


STATE  ANO  COUNTV 
CT  NEW  LONDON 


TRACT/EO 
T  6905. 


POP.   TRACT/EO 
2168   T  6906. 


POP.   TRACT/EO 
295    T  6969. 


POP.   TRACT/ED 
549 


3029  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.2 


METROPOLITAN  AREA:  N«w  Orlaans. 


STATE  ANO  COUNTY 
LA  JEFFERSON 
LA  ORLEANS 


LA  ST.  JOHN  THE  BAPTI 
LA  ST.  TAMMANY 


TRACT/ED 
T  0209. 
0002. 
0007. 02 
0011. 
0016. 
0022. 
0033.06 
0044. 01 
0056. 
0072. 
0084. 
0093.01 
O10S. 

0111A 
040S.01 


T 
T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
E 
T 


POP. 
1540 
2601 
.3263 
3594 
2787 
2789 
6533 
3421 
1572 
4110 
2324 
1782 
1735 
771 
3815 


TRACT/EO 
T  0257. 
0003. 
0008. 
0012. 
0017.03 
0027. 
0034. 
0044.02 
0060. 
0077. 
0065. 
0093.02 
0111. 
0117 
0412.03 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
E 
T 


POP. 

2316 

2740 

3219 

3056 

4633 

3448 

2875 

2404 

1541 

1280 

2552 

3748 

3210 

1965 

1016 


TRACT/EO 
T  0262. 
0004. 
0009.01 
0013.02 
0017.14 
0028. 
0035. 
0045. 
.0068. 
0079. 
0086. 
0094. 
0125. 
0121 


T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
E 


POP. 
2689 
3212 
4051 
3748 
8575 
2679 
2271 
3891 
3654 
1457 
3015 
4375 
2361 
366 


245440  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.5 


STATE  ANO  COUNTY 
NY  BRONX 


METROPOLITAN  AREA:  N«w  York.  NY 

TRACT/EO  POP. 

T  0011.  610 

T  0031.  793 

T  0043.  4434 

T  0053.02  4387 

T  0066.  3681 

T  0077.  953 

T  0088.  •  3873 

T  0121.01  1619 

T  0129.01  1773 


TRACT/ED 
T  0020. 
0033. 
0044. 
0054. 
0067. 
0079. 
0089 
0121 
0131 


T 
T 
T 
T 
T 
T 
T 
T 


02 


POP. 
8899 
2817 
5665 
5666 
6665 
5634 
2346 
798 
2805 


TRACT/EO 
T  0023. 
0035. 
0047. 
0056. 
0069. 
0083. 
0O99. 
0123. 
0133. 


T 

T 
T 
T 
T 

T 
T 
T 


POP. 
5123 
3573 
6466 
2565 
4782 
3881 
4509 
1879 
6639 


TRACT/EO 
T  0269. 
0006.01 
0009.02 
0014.01 
0018. 
0029. 
0036. 
0048. 
0069. 
0080. 
0087. 
0100. 
0130. 


T 
T 
T 

T 
T 

T 
T 
T 

T 
T 
T 
T 


TRACT/EO 


0025. 
0037. 
0048. 
0057. 
0071. 
0085. 
0110. 
0125. 
0135. 


POP.   TRACT/EO     POP.   TRACT/EO 


POP. 


POP. 

5374 

4223 

4589 

4777 

2134 

2900 

2780 

2367 

5281 

2072 

1086 

3458 

2481 


TRACT/ED 
T  0273. 
0006.03 
0009.03 
0014.02 
0019. 
0030. 
0039. 
0049. 
0070. 
0081.01 
0091. 
0102. 
0131. 


POP. 

5299 

49 

3580 

855 
1155 
4461 

233 
1454 
2763 


T 
T 
T 
T 

T 
T 
T 

T 
T 
T 
T 
T 


T 
T 
T 

T 
T 
T 

T 
T 


POP. 

1066 

2762 

4038 

4317 

2814 

2763 

2627 

4605 

1916 

5091 

3445 

4069 

3564 


TRACT/EO 
T  0027.01 
0039. 
0049. 
0060. 
0073. 
0086. 
0115. 02 
0127.01 
0137. 


TRACT/EO 


POP. 
3396 
4514 
696 
1036 
2984 
4866 
3489 
1463 
2280 


0007.01 

0009.04 

0015. 

0020. 

0033 . 05 

0040. 

0050. 

0071. 

0081.02 

0092. 

0104. 


T 

T 
T 

T 
T 

T 
T 
T 


POP. 

4720 
3409 
2503 
2715 
2289 
3550 
2080 
3354 
1508 
3227 
532 


TRACT/ED 
T  0027.02 
0041. 
0050. 
0062. 
0075. 
0087. 
0119. 
0127.02 
0139. 


POP. 
4463 
6040 
9107 
7201 
3652 
3560 
3451 
1064 
839 
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IRS  Section  42(d)(9)(C)  QUALIFIED  CENSUS  TRACTS 


PaO«:  091 


METROPOLITAN  AR|A: 

N«w  York.  NY 

STATE  AND  COUNTY 

TRACT/ED 

POP, 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

NY  BRONX 

T  0*41. 

1928 

T  0143, 

781 

0144. 

9996 

0149. 

9219 

0147. 

12999 

0149. 

2440 

T  01«f. 

2287 

T  0193. 

20iM 

0199. 

1970 

0197. 

1892 

0161. 

2494 

0189. 

838 

T  01«7. 

1083 

T  0169. 

634 

0173. 

4892 

0179. 

4919 

0177. 

7999 

0178. 

9893 

T  Qi9i. 

8978 

T  0189. 

6639 

0193. 

4901 

0199. 

6182 

0197. 

9238 

0199. 

9343 

T  0201. 

2833 

T  03O9. 

8964 

0211. 

3087 

0213. 

01 

873 

0213.02 

2719 

0319.01 

1331 

T  0318.02 

3998 

T  0217.01 

4389 

0217.03 

770 

0319. 

1166 

0221. 

6636 

0333. 

7978 

T  0228. 

8801 

T  0227.03 

1181 

0229.01 

.9209 

0339. 

02 

2676 

0231. 

1430 

0333.01 

3764 

T  0233.02 

3822 

T  0239.01 

3317 

0239.02 

3784 

0337. 

Pt 

7990 

0337.02 

1339 

0239. 

7871 

T  0241. 

9272 

T  0243. 

3334 

0249. 

6987 

0349. 

81 

0291. 

9863 

0393. 

9739 

T  0298. 

9718 

T  0397. 

1389 

0363. 

6238 

0269. 

9309 

0399. 

1138 

0361. 

9610 

T  0383. 

4877 

T  0389.01 

2676 

0369.02 

1699 

0367. 

1981 

0389  01 

1347 

0388.02 

1838 

T  03T1. 

3842 

T  0379. 
T  0381. 

4378 

0379.01 

478 

0379, 

02 

780 

0378.03 

1881 

0877. 

2888 

T  OSft. 

4878 

9387 

0383. 

9098 

0388. 

3388 

0887. 

3127 

0388. 

3804 

T  0881. 

8708 

T  0382. 

1284 

0383. 

7368 

0397. 

3783 

0988.01 

4999 

0399.03 

4184 

T  0401. 

3780 

T  0407.01 

3888 

0488. 

6878 

NY  KINGS 

T  0002. 

1343 

T  0018. 

134 

0030. 

1346 

0032. 

3881 

0033. 

4890 

0039. 

3861 

T  0028.01 

3997 

T  0032. 

808 

0033. 

1840 

0047. 

993 

0081. 

1789 

0099. 

227 

T  0087. 

1893 

T  0088. 

1373 

0071. 

9486 

0074. 

4392 

0078, 

4469 

0080. 

3489 

T  008t. 

3389 

T  0084. 

2847 

0089. 

8434 

0098. 

4690 

0112, 

4736 

0123. 

308 

T  0129. 

1164 

T  0137. 

3631 

0138.0I 

1766 

0129. 

02 

2169 

0148. 

9649 

0194. 

129 

T  0181. 

3817 

T  0183. 

3920 

0188.01 

9093 

0188. 

02 

1006 

0191. 

2211 

0199. 

3692 

T  0203. 

1003 

T  0209. 

2673 

0313. 

4690 

0219. 

3163 

0221. 

2830 

0229. 

755 

T  OS28. 

1469 

T  0227. 

2849 

0228. 

2260 

0229. 

3374 

0231. 

3313 

0233. 

9183 

T  0239. 

2040 

T  0237. 

1297 

0239. 

900 

0241. 

1431 

0343. 

3113 

0249. 

3933 

- 

T  OJ47. 

2147 

T  0291. 

3168 

0293. 

3231 

0299. 

8104 

0297. 

1237 

0399.01 

1649 

T  0388.02 

4088 

T  0381. 

4223 

0283. 

1888 

0289. 

3491 

0267. 

3999 

0289. 

2333 

T  0277. 

4326 

T  0281, 

3984 

0283. 

3499 

0289. 

01 

277 

0289.02 

3982 

0287. 

2136 

T  0288. 

2781 

T  0381. 

2997 

0293. 

3137 

0289. 

869 

0301. 

2325 

0303. 

3116 

T  0307. 

3983 

T  0309. 

1897 

T  0311. 

2378 

0319. 

9038 

0317.01 

3380 

0336. 

6723 

T  0338. 

1938 

T  0330. 

4491 

0843. 

7788 

0343. 

8822 

0347. 

3341 

0348  01 

930 

T  0348.02 

760 

T  0349. 

4674 

0392. 

1348 

0393. 

4899 

0397. 

1334 

0399. 

3688 

T  0880.01 

3078 

T  0360.02 

3819 

0381. 

1287 

0382. 

3801 

0363. 

3998 

0389.02 

839 

7  0887. 

1378 

7  0369. 

9010 

0371. 

3138 

0373. 

3724 

0379. 

3187 

0377. 

3763 

7  0378. 

2438 

T  0381. 

9376 

0382. 

6604 

0383. 

3937 

0989, 

3984 

0387. 

3344 

T  0388. 

3133 

T  0381. 

1499 

T  0393. 

3696 

0389. 

3699 

0397. 

3288 

0399. 

2293 

T  0401, 

2709 

T  0403. 

3182 

T  0409. 

1293 

0408, 

3774 

T  0411. 

2809 

0413. 

3193 

T  0418. 

3839 

T  0417. 

1843 

0419. 

2134 

0431. 

3639 

0423. 

2473 

0439. 

2113 

T  0427. 

4974 

T  0438. 

9127 

0431. 

4980 

0433. 

3288 

0439. 

4327 

0437. 

4894 

T  0438. 

3811 

T  0441. 

4193 

0443. 

8224 

0447. 

1482 

0493. 

1990 

0489. 

3199 

T  0473. 

1047 

T  0481. 

3169 

0483. 

799 

0417. 

293 

0489. 

4807 

0493. 

8116 

T  0909. 

3934 

T  0907. 

970 

T  0913. 

4079 

T  0913. 

9369 

0939. 

3089 

0937. 

5636 

T  0928. 

3994 

T  0931. 

1647 

0933. 

6988 

0939. 

4144 

0937. 

1308 

0939. 

3792 

T  0848. 

9794 

T  0947. 

1907 

0949. 

1099 

0991. 

3906 

0953. 

3119 

0999. 

200 

T  0983. 

3377 

T  0977. 

SO 

0979. 

1137 

0610. 

01 

7497 

0794. 

1391 

0884. 

.  109 

T  0888. 

4430 

T  0692. 

3632 

.0896. 

3333 

0898. 

1116 

0900. 

2231 

0902. 

J637 

IB 
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METROPOLITAN  AREA: 

N«w  York.  NY 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

NY  KINGS 

T  0904. 

497 

0906. 

5268 

0908. 

3031 

0910. 

6338 

0913. 

8484 

0914. 

1298 

T  0918. 

3309 

0918. 

2072 

0920. 

2194 

0983. 

6368 

1100. 

684 

1114. 

1383 

T  1118. 

3788 

1120. 

2706 

1124. 

2700 

1136. 

3163 

1130. 

3516 

1133. 

1801 

T  1134. 

3338 

1136. 

173 

1138. 

468 

1140. 

739 

1150. 

1731 

1193. 

3396 

T  11S4. 

2044 

1156. 

3881 

1158. 

2400 

1160. 

1007 

1163. 

1436 

1164. 

3216 

T  1188. 

3198 

1168. 

1824 

1170. 

1689 

1172.01 

3108 

1176.01 

3049 

1190. 

1675 

T  1192. 

2850 

1194. 

2729 

1300. 

1943 

1210. 

4733 

1314. 

5453 

NY  NEW  YORK 

T  0002.01 

33S7 

0003.02 

8019 

0006. 

10636 

0010.02 

8032 

0014.03 

3630 

0018. 

6961 

T  0020. 

6988 

0022.02 

1284 

0024. 

6242 

0025. 

6369 

0026.01 

2721 

0026.02 

1876 

T  0038. 

8402 

0030.01 

3782 

0080.02 

3802 

0034. 

8888 

0038.01 

2944 

0041. 

8889 

T  0078. 

1893 

0109. 

623 

0111. 

3749 

0113. 

99 

0117. 

139 

0118. 

1704 

T  0129. 

1218 

0181. 

4913 

0156.01 

2046 

0156.02 

1798 

0164. 

6739 

0166. 

6148 

T  0173.01 

4841 

0173.03 

975 

0174.01 

4770 

0178. 

3533 

0180. 

7506 

0182. 

7766 

T  0184. 

6490 

0186. 

5817 

0188. 

4958 

0189. 

11903 

0190. 

1424 

0192. 

4391 

T  0193. 

7308 

0194. 

5722 

0198. 

3325 

0197.02 

1178 

0198. 

1430 

0200. 

3309 

T  0301.02 

2404 

0202. 

497 

0204. 

1576 

0206. 

2824 

0207.02 

2308 

0208. 

4179 

T  0309.01 

3890 

0209.02 

1531 

0213.01 

3379 

0213.02 

649 

0216. 

6135 

0217.01 

656 

T  0317.03 

2189 

0218. 

4837 

0319. 

8472 

0220. 

4250 

0221.01 

610 

0222. 

1931 

T  0333. 

11344 

0224. 

6963 

0328. 

3957 

0227.01 

4482 

0227.02 

708 

0228. 

8396 

T  0330. 

7804 

0231.01 

5460 

0231.02 

1160 

0232. 

6649 

0233. 

5446 

0234. 

3828 

T  0339.01 

4737 

0335.03 

1568 

0237.  . 

8994 

0239. 

2337 

0243.02 

8289 

0245. 

13335 

T  0249. 

1112 

0291. 

2629 

0261. 

10137 

0269. 

7709 

0277. 

6431 

0291. 

10039 

T  0311. 

197 

NY  QUEENS 

T  0019. 

773 

0038. 

8588 

T  0043. 

2628 

0044.02 

170 

0087. 

5751 

0107. 

111 

T  0180. 

859 

0197. 

502 

0246. 

37 

0250. 

207 

0252. 

4876 

0260. 

1626 

T  0388. 

1983 

0377. 

2262 

0442. 

1547 

0446.01 

2133 

0559. 

1143 

0768. 

704 

T  0983. 

1642 

0973. 

15103 

0992. 

2526 

0998. 

10554 

NY  RICHMOND 

T  001B. 

167 

0133.01 

1974 

0319.01 

3808 

0333. 

330 

NY  WESTCHESTER 

T  0006. 

4834 

0039. 

3484 

0031. 

3333 

0093. 

3091 

1654717  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  20.0 


METROPOLITAN  AREA:  NMMrk.  tU 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

NJ  ESSEX 

T  0003. 

2106 

T  0003. 

3665 

T  0007. 

8328 

T  0008. 

3876 

T  0008. 

8881 

T  0010. 

2382 

T  0011. 

719 

T  0013. 

2626 

T  0014. 

4720 

T  0015. 

2533 

T  0016. 

2638 

T  0017. 

3574 

T  0018. 

4243 

T  0019. 

2585 

T  0024. 

4884 

T  0025. 

5803 

T  0026. 

3451 

T  0027. 

1948 

T  0028. 

2649 

T  0029. 

3090 

T  0030. 

1896 

T  0031. 

5476 

T  0032. 

1088 

T  0034. 

1439 

T  0036. 

4600 

T  0037. 

3693 

T  0038. 

2439 

T  0039. 

3630 

T  0040. 

1524 

T  0041. 

4617 

T  0043. 

4518 

T  0043. 

2981 

T  0048. 

4890 

T  0048.01 

3088 

T  0048.02 

6956 

T  0050. 

2170 

T  0052. 

3027 

T  0053. 

3940 

T  0054. 

4573 

T  0055. 

1335 

T  0056. 

1779 

T  0057. 

2347 

T  0088. 

3468 

T  0089. 

2447 

T  0080. 

416 

T  0082. 

4830 

T  0083. 

4842 

T  0064. 

1493 

T  0069. 

3358 

T  0066. 

4016 

T  0067. 

3805 

T  0088. 

3293 

T  0075.02 

3460 

T  0080. 

1794 

T  0081. 

3848 

T  0082. 

1069 

T  0083. 

738 

T  0084. 

1308 

T  0085. 

1250 

T  0086. 

6298 
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MCTROPOLMAN  AREA:  Newark.  NJ 

STATE  AND  COUNTY      TRACT/EO 
NJ  ESSEX              T  0087. 

T  0094. 

T  0108. 

T  0118. 

POP. 
4344 
5989 

8134 
3419 

TRACT/EO 
T  0088. 
T  0098. 
T  0107. 
T  0134. 

POP. 
1834 
6004 
4628 
4313 

TRACT/EO 
T  0089. 
T  0097. 
T  0109. 
T  0131. 

POP. 
2334 
5320 
3314 
3235 

TRACT/EO 
T  0091. 
T  0099. 
T  0110. 
T  0187. 

POP. 
3319 
3977 
1338 
3117 

TRACT/EO 
T  0093. 
T  0103. 
T  0113. 
T  0171. 

POP. 
3829 
4781 
4011 
2246 

TRACT/EO 
T  0093. 
T  0104. 
T  0113. 
T  0181. 

POP. 
5354 

4511 
3817 
3398 

T  0184. 
NJ  UNION              T  0301. 

T  0313. 

2901 
89 

8519 

T  0302. 
T  0390. 

3033 
3283 

T  0303. 
T  0393. 

3125 
4299 

T  0304, 

8170 

T  0306. 

2981 

T  0308.01   816 

313354  TOTAL  POPULATION  OF 

QUALIFIED  CENSUS 

TRACTS  / 

PERCENT  18 

8 

METROPOLITAN  AREA:  Niagara  Falls.  NY 

t . 

STATE  AND  COUNTV      TRACT/ED 
NY  NIAGARA            T  0303. 

POP. 
3813 

TRACT/EO 
T  0305. 

POP. 
3107 

TRACT/EO 
T  0211. 

POP. 
2544 

TRACT/EO 
T  0218. 

POP. 
1383 

TRACT/EO 
T  0237. 

POP. 
2803 

TRACT/ED 

POP. 

13330  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.9 
METROPOLITAN  AREA:  Norfolk-Virginia  Baach-Nawport  News.  VA 


STATE  AND  COUNTY 
VA  CHESAPEAKE 
VA  HAMPTON 
VA  NEWPORT  NEWS 
VA  NORFOLK 


VA  PORTSMOUTH 

VA  SUFFOLK 

VA  VIRGINIA  BEACH 


TRACT/ED 


0301 

0106.01 

0303. 

0016. 

0035.03 

0045. 

0053. 

0105. 

0118. 

0654. 

0433. 


POP. 

6513 

3339 

4229 

1028 

1828 

2511 

2262 

2013 

4480 

3783 

1025 


TRACT/EO 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/ED    POP. 


0304. 

0021. 

0036. 

0046. 

0059.03 

0110. 

0119. 

0655. 

0450. 


3380 
2696 
278 
2962 
4129 
1093 
3103 
3208 
3562 


0305. 

0025. 

0041. 

0047. 

0065.01 

0111. 

0121. 


3068 
3403 
2197 
2042 
3168 
2578 
1991 


126083  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  10.9 


METROPOLITAN  AREA:  NorwalK.  CT 


STATE  AND  COUNTV 
CT  FAIRFIELD 


TRACT/EO 
T  0437. 


POP.   TRACT/EO 
1737    T  0441. 


POP.   TRACT/ED 
2857    T  0445. 


7606  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.0 


METROPOLITAN  AREA:  Oakland.  CA 

STATE  ANO  COUNTY     TRACT/EO 
CA  ALAMEOA  T  4005. 


POP .   TRACT/ED 
3261    T  4006. 


POP.   TRACT/ED 
1691    T  4007. 


0306. 

0026. 

0042. 

0048. 

0085.02 

0112. 

0136. 


POP.   TRACT/EO 
3012 


POP.   TRACT/ED 
4088   T  4008. 


3918 
3967 
2149 
1708 
5086 
455 
4844 


0307. 
0029. 
0043. 
0050. 


3032 
6387 
3512 
1938 


T  0035.01 
T  0044. 
T  0052. 


T  0113. 


821   T  0114. 


2984 
3605 
4308 

2751 


f 


t 

f 

2 


POP.   TRACT/ED    POP.   TRACT/EO    POP. 


POP.   TRACT/ED    POP.   TRACT/EO    POP. 
3003   T  4009.     3436   T  4010.    5370 


I 
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METROPOLITAN  AREA:  Oakland.  CA 


STATE  AND 

COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

CA  ALAMEDA 

■ 

T  4011. 

3691 

T  4012. 

2492 

T  4013. 

2912 

4014. 

3930 

4019. 

1604 

4016. 

1917 

T  4017. 

1223 

T  4018. 

1739 

T  4019. 

922 

4020. 

39 

4021. 

1738 

4022. 

1938 

T  4024. 

2022 

T  4029. 

2103 

T  4026. 

838 

4027. 

1130 

4028. 

1996 

4029. 

1127 

T  4031. 

S22 

T  4033. 

1980 

T  4034. 

3391 

4039. 

9491 

4094. 

6310 

4092. 

3929 

T  4099. 

B499 

T  4060. 

2213 

T  4062. 

6794 

4072. 

4631 

4073. 

1460 

4074. 

2279 

T  4078. 

3237 

T  4089. 

4371 

T  4068. 

4418 

4069. 

2397 

4091. 

2263 

4092. 

2632 

T  4093. 

4002 

T  4094. 

3198 

T  4099. 

2996 

4096. 

4214 

4097. 

4470 

4103. 

2914 

» 

t  4104. 

29M 

T  4204. 

2S14 

T  4222. 

T  4232. 

3129 

4224. 

3337 

4227. 

4713 

4222. 

9763 

T  4229. 

2396 

T  4231. 

3661 

2692 

4233. 

3339 

4234. 

4379 

4236. 

7906 

T  4240. 

6047 

T  4274. 

3927 

T  4276. 

4497 

4902. 

387 

CA  CONTRA 

COSTA 

T  2000. 

3110 

T  2100. 

22JI4 

T  2120. 

1224 

3160. 

1047 

2220. 

998 

3690.02 

2221 

T  3620. 

6010 

T  2790. 

2733 

T  3760. 

4727 

2770. 

9098 

3790. 

9842 

3800. 

2906 

237680  TOTAL  POPULATION  OF 

QUALIFIED  CENSUS  TRACTS  /  PERCENT  13 

9 

~  .- 

METROPOLITAN  AREA: 

Ocala.  FL 

STATE  AND 

COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ID 

POP. 

TRACT/10 

POP. 

TRACT/EO 

pdp. 

FL  MARION 

T  0017. 

4101 

T  0012. 

3678 

7779  TOTAL  POPUUTION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.4 


METROPOLITAN  AREA:  Odassa.  TX 


STATE  AND  COUNTY 
TX  ECTOR 


TRACT/10 
T  0014. 


TRACT/EO 
•03   T  0012. 


3243 

4196  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.6 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/ED 


POP. 


METROPOLITAN  AREA:  OklahoiM  City.  OK 


STATE  AND  COUNTY 
OK  CANADIAN 
OK  CLEVELAND 
OK  LOOAN 
OK  MCCLAIN 


OK  POTTAWATOMIE 


TRACT/EO 
T  3004. 
T  2001. 
E  1402 
T  4004. 
T  1004. 

1016. 

1030. 

1026.01 

1041. 

1066. 

6001. 


T 
T 
T 
T 
T 
T 


POP. 
1420 

411 

301 
1199 
9169 

899 
1062 

341 
2709 
8396 
1609 


TRACT/EO    POP.   TRACT/ID    POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP. 


T  2002. 
f   1414 


2044 
443 


T  1010.  3837 

T  1024.  3489 

T  1031.01  266 

T  1026.02  47 

T  1043.  3063 

T  1097.  1088 

T  8002.  2266 


2012.01 
•902. 

1011. 
1039. 
1032. 
1037. 
1044. 
1092. 
8012. 


2492 
3829 

1299 
1001 
1698 
941 
3069 
1212 
2902 


T  2012.02 
f  A1418 


1012. 
1036. 
1033. 
1038. 
1046. 
1062.07 


8709   T  2012.02   1888 
81 


1790 
994 
1943 
1064 
1013 
2148 


1014. 
1028. 
1034. 
1039. 
1047. 
1088.03 


2333 

3617 
680 
4738 
1939 
1778 


1018. 
1039. 
1039. 
1040. 
1094. 


2981 
496 
984 
606 

2020 


91669  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  1Q.6 


J 
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METROPOLITAN  AREA: 

Omaha.  NE-U 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

lA  POTTAWATTAMIE 

T  0307. 

3260 

T  0309. 

1751 

• 

NE  DOUGLAS 

T  0006. 

2232 

T  0007. 

1697 

T  0006. 

2354 

T  0009. 

1165 

T  0010. 

1555 

T  0011. 

1236 

w^   m^^^^^  ^^^^v^  ^^ 

T  0012. 

1424 

T  0013.01 

S93 

T  0013.02 

569 

T  0014. 

363 

T  0015. 

523 

T  0016. 

2113 

T  0017. 

§76 

T  0016. 

1134 

T  0019 

1617 

T  0021. 

2213 

T  0029. 

4331 

T  0033. 

1970 

T  003*. 

2306 

T  0040. 

2040 

T  0041 

763 

T  0051. 

3066 

T  0052. 

2626 

T  0053. 

2314 

T  00S9.02 

3043 

T  0074.10 

47 

49623  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.5 


METROPOLITAN  AREA:  Oranga  County.  NY 


STATE  ANO  COUNTY 
NY  ORANGE 


TRACT/EO 
T  0004. 


POP.   TRACT/ED 
4666   T  0005. 


POP.   TRACT/EO 
6044    T  0012. 


POP.   TRACT/EO 
2169   T  0022. 


POP.   TRACT/EO 
3013   T  0150. 


POP.   TRACT/«0 
2164 


18098  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  7.0 


METROPOLITAN  AREA:  Orlando.  FL 


STATE  ANO  COUNTY 
FL  ORANGE 

FL  SEMINOLE 


TRACT/EO 
T  0101. 
T  0119.01 
T  0201.01 


POP. 
1296 
3899 
1172 


TRACT/EO 
T  0104. 
T  0146.01 
T  0204.01 


POP. 
2653 
1686 
2004 


TRACT/EO 
T  0105. 
r  0155.02 
T  0205. 


POP. 
2609 
1191 
3807 


TRACT/EO 
T  0106. 
T  0159.01 
T  0211. 


POP.  TRACT/EO 
4046    T  0117.01 
2630   T  0176. 
2139 


POP. 
5626 
5310 


TRACT/EO 
T  0117.02 


45576  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   6.5 


METROPOLITAN  AREA:  Owansboro.  KV 


STATE  ANO  COUNTY 
KY  DAVIESS 


TRACT/ED 
T  0002. 


POP.   TRACT/EO 
3903   T  0004. 


POP.   TRACT/EO 
6452 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO 


10355  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.0 
METROPOLITAN  AREA:  Oxnard-Vantura.  CA 


STATE  ANO  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

CA  VENTURA 

T  0006. 

4358 

T  0023. 

3632 

T  0024. 

1958 

T  0026.02 

161 

T  0032. 

T  0043.01 

2936 

T  0046. 

2701 

T  0049. 

4916 

T  0057. 

1672 

POP.   TRACT/EO 
6734    T  C03S. 


30205  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.7 


METROPOLITAN  AREA:  Panana  City.  FL 


STATE  AND  COUNTY 
FL  BAY 


TRACT/ED 
T  0016. 


POP.   TRACT/ED 
4542    T  0020. 


POP.   TRACT/ED 
543 


POP.   TRACT/ED 


5085  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5  7 


POP. 


POP. 
5306 


POP. 


POP. 
.733 


POP.   TRACT/ED    POP.   TRACT/ED    POP. 


a 

o 

a 

(0 


IRS  Sactton  42(d)(B)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Park*rsburg-Mar<«tta.  WV-OH 


PaO«:  096 


POP.   1RACT/E0    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED    POP. 
6627  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.8- 


STATE  AND  COUNTY 
OH  WASHINGTON 
WV  WOOD 


TRACT/ED 
T  0207. 
T  0006. 


POP.   TRACT/ED 

1449 

1062   T  0007.01   4116 


METROPOLITAN  AREA:  Pawtuckat-Woonsockat-Attlaboro.  RI-MA 


STATE  AND  COUNTY 
RI  PROVIDENCE 


TRACT/ED 
T  0108. 
T  0174. 


POP. 
4092 
4978 


TRACT/ED 
T  0110. 
T  0176. 


POP.  TRACT/ED 
4603  T  0149. 
2800   T  0179. 


POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

636 

T  0151. 

4621 

T  0152. 

1879 

T  OT72. 

1066 

3557 

T  0180. 

1898 

T  0181. 

2973 

T  0183. 

1616 

34719  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.3 


METROPOLITAN  AREA:  PansacoU.  FL 


STATE  AND  COUNTY 
FL  ESCAMBIA 


TRACT/ED 
T  0001. 
T  0016. 


POP. 

212 

2721 


TRACT/ED 
T  0002. 
T  0017. 


POP. 
2440 
4088 


TRACT/EO 
T  0004. 
T  0018. 


POP. 
4060 
3627 


TRACT /ED 
T  0006. 


POP. 
2560 


TRACT/ED 
T  0007. 


POP. 
1925 


TRACT/EO 
T  0015. 


2474 


24127  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.3 


METROPOLITAN  AREA:  Paorla.  IL 


STATE  AND  COUNTY 
IL  PEORIA 


TRACT/ED 
T  0001. 
T  0013. 


POP.  TRACT/EO  POP.  TRACT/ED  POP. 
2186  T  0004.  561  T  0005.  2689 
2085   T  0017.     1446 


TRACT/EO 
T  0009. 


POP. 
2977 


TRACT/EO 
T  0010.* 


POP. 
585 


TRACT/EO 
T  0012. 


POP. 
2164 


14693  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.0 


METROPOLITAN  AREA:  Phliactelphla.  PA-NJ 


STATE  AND  COUNTY 
NJ  BURLINGTON 
NJ  CAMDEN 


PA  DELAWARE 

PA  MONTGOMERY 
PA  PHILADELPHIA 


TRACT/ED 
T  7012.04 
6001. 
6007. 
6017. 
4025. 
4057. 
2039.01 
0002. 
0019. 
0025. 
0034. 
0066. 
0086. 


T 
T 

T 
T 
T 
T 

T 
T 
T 
T 
T 
T 


POP. 
2852 

741 
2159 
3385 
3731 
2399 
3770 
1150 
3788 
4960 

557 
4253 
6559 


TRACT/ED 
T  7021.03 
6002. 
6008. 
6018. 
4049.01 
4058.01 
2039.02 
0005. 
0020. 
0027. 
0035. 
0069. 
0087. 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
3018 
2923 
5812 
2442 
2802 
2191 
2819 

461 
2681 
8576 

123 
2974 
7210 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/IO    POP.   TRACT/ED 


6003. 
6009. 

6019. 

4049.02 

4058.02 

2090. 

0013. 

0021. 

0030. 

0036. 

0070. 

0088. 


5047 
4087 
3655 
1303 
2897 
1777 
5152 
2814 
8090 
7813 
5633 
8440 


T  6004. 
T  6011. 

T  4052. 
T  4059. 


0014. 
0022. 
0031. 
0041. 
0074. 
0089. 


6119 
8750 

4540 
35 

3469 
2262 
6422 

14936 
5963 
2246 


T  6005. 
T  6013. 

T  4054. 
T  4060. 


0015. 
0023. 
0032. 
0046. 
0077. 
0090. 


1205 
6533 

3435 

403 

2512 
2908 

6926 
3072 
1898 
3805 


T  6006. 

T  6016. 

T  4055. 


T  0018. 
T  0034. 
T  0033. 
T  0052. 
T  0078. 
T  0091. 


POP. 

597 
2507 

1456 


3625 
4760 
7*71 
31 
5319 
2722 


o 

9 


I 


ff. 

s 

CD 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACT* 
METROPOLITAN  AREA:  Philadelphia   PA-NJ 


Paga:  097 


STATE  AND  COUNTY 
PA  PHILADELPHIA 


TRACT/EO 

POP. 

T  0092. 

3440 

T  0103. 

3199 

T  0109. 

3143 

T  0131. 

2772 

T  OUO. 

4922 

T  0147. 

3S40 

T  01SB. 

4S99 

T  0164. 

9141 

T  0170. 

4S32 

T  0179. 

10791 

T  0199. 

2390 

T  0202. 

7369 

T  0244. 

4200 

T  0322. 

22S 

TRACT/ED 
T  0093. 
0104. 
0110. 
0132. 
0141. 
0149. 
0159. 
0166. 
0171. 
0177. 
0197. 
0203. 
0246. 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 

TRACT/ED 

5296 

T  0094. 

4421 

T  01O5. 

4767 

T  0111. 

4722 

T  0133. 

3536 

T  0142. 

1739 

T  0149. 

2857 

T  0157. 

5099 

T  0166. 

9079 

T  0172. 

9122 

T  0179. 

7213 

T  0199. 

4792 

T  0304. 

4599 

T  0246. 

POP. 
4235 
5297 
5727 
3676 
2232 
6853 
2629 
1799 
11319 
6881 
7486 
4217 
3633 


TRACT/EO 
T  0095. 
0106. 
0112. 
0137. 
0144. 
0151. 
0161. 
0167. 
0173. 
0191. 
0199. 
0206. 
0247. 


T 
T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
4214 
2132 
6672 
7220 
3362 

10745 
6546 

10391 
3993 
191 
5927 
3293 
5923 


THACT/EO 

POP. 

TRACT/EO 

POP. 

T  0096. 

5230 

T  0102. 

3256 

T  0107. 

4719 

T  0109. 

5969 

T  0126. 

409 

T  0127. 

379 

T  0139. 

3729 

T  0139. 

5404 

T  0145. 

2764 

T  0146. 

3096 

T  0152. 

11241 

T  0153. 

5308 

T  OI62. 

3537 

T  0163. 

4239 

T  0169. 

5903 

T  0169. 

14604 

T  0174. 

3790 

T  0175. 

9663 

T  0192. 

392 

T  0195. 

8399 

T  0200. 

2536 

T  0301. 

9799 

T  0239. 

1913 

T  0241. 

1463 

T  0294. 

3362 

T  0299. 

4699 

641959  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  13.9 


METROPOLITAN  AREA:  PhoanlK.  AZ 


STATE  AND  COUNTY 
AZ  MARICOPA 


TRACT/ED 
T  0609. 
1102. 
1139. 
1144. 
1160. 
3197 
5231 


T 
T 
T 
T 
T 
T 


01 


POP. 
3723 
429 
2497 
4099 
4427 
3294 
2490 


TRACT/EO 
T  0609. 
1129. 
1139. 
1145. 
1153. 
3191. 
5231.02 


T 
T 

T 
T 

T 
T 


POP. 
4273 
1032 
4330 
4665 
2373 
6599 
2674 


TRACT/EO 
T  0716. 
1129. 
1140. 
1149. 
1154. 
3200.02 
6232. 


T 
T 
T 
T 
T 
T 


POP. 
2239 
5321 
2200 
2977 
2190 
4906 
2265 


131099  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.7 


METROPOLITAN  AREA:  PIna  Bluff.  AR 


STATE  AND  COUNTY 
AR  JEFFERSON 


TRACT/EO 
T  0006.01 
T  0021.01 


POP. 

1099 

937 


TRACT/ED 
T  0005.02 


POP. 
9437 


TRACT/ED 
T  0009. 


POP. 
1047 


17627  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.3 


METROPOLITAN  AREA:  Pittsburgh.  PA 


STATE  AND  COUNTY 
PA  ALLEQHENV 


TRACT/EO 
T  0101. 
T  0405. 
T  0904. 
T  0604. 


POP. 
1032 
3349 
2179 
1641 


TRACT/EO 
T  0102. 
T  0409. 
T  0909. 
T  1009. 


POP. 
4604 
2523 
919 
2964 


TRACT/EO 
T  0304. 
T  0409. 
T  0909. 
T  1110. 


TRACT/ED 
T  0922.02 
T  1131. 
T  1141. 
T  1147. 
T  1159. 
T  4214. 


POP. 
3182 
3274 
993 
4162 
4606 
3117 


TRACT/EO 
T  0006. 


POP. 
1597 


POP. 

TRACT/ED 

1947 

T  0305. 

2194 

T  0501. 

2879 

T  0601. 

3976 

T  1204. 

TRACT/EO 
T  0926. 
T  1132. 
T  1142. 
T  1149. 
T  1159. 
T  4216.01 


TRACT/EO 
T  0010. 


POP. 
2905 
9371 
2209 
2656 
3406 
2714 


POP. 

TRACT/EO 

POP. 

1613 

T  0401. 

3391 

2066 

T  0502. 

1401 

216 

T  0602. 

991 

3997 

T  1207. 

1972 

TRACT/EO 
T  0929. 
T  1133. 
T  1143. 
T  1149. 
T  1191. 
T  4236.05 


POP.   TRACT/EO 
2933   T  0013. 


TRACT/EO 
T  0404. 
T  0503. 
T  0903. 
T  1209. 


POP. 
3345 
5894 
4898 
2983 
2199 
3206 


POP. 
3737 


POP. 
607 
1850 
1999 
3497 


IS 


we 

8? 


I 
I 


f 


IRS  Section  42(d)(S)(C)^XIALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Pittsburgh.  PA 


Page:  098 


STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

PA  ALLEGHENY 

T 

130t. 

2424 

1303. 

3036 

T  1304. 

3093 

1305. 

1908 

1502. 

1287 

1503. 

1810 

T 

1904. 

607 

1601. 

3298 

T  1604. 

1438 

1606. 

3328 

1702. 

4268 

1802. 

1473 

T 

2018. 

847 

2101. 

788 

T  2103. 

1897 

2106. 

460 

2301. 

845 

2202. 

1968 

T 

2203. 

341 

2208. 

324 

T  2301. 

2383 

2302. 

2122 

2502. 

1046 

2503. 

1934 

T 

2806. 

2818 

2603. 

895 

T'2604. 

2484 

2609. 

3217 

2808. 

3008 

4506. 

1413 

T 

4637. 

1944 

4824. 

1229 

T  4831. 

893 

4933. 

1185 

5136. 

3618 

5137. 

2016 

T 

8140. 

2892 

8807. 

2148 

T  8806. 

3248 

5519. 

2154 

5521. 

2503 

5606. 

3015 

T 

8612. 

2820 

PA  FAYETTE 

E 

0447 

73 

0486 

206 

E  ($460 

176 

0464 

223 

0476 

29 

0490 

124 

-   E 

0498 

61 

0496 

64 

E  0498 

39 

0502 

45 

0506 

32 

0514 

883 

E 

0817 

1024 

0819 

881 

E  0832 

1065 

0538 

427 

0542 

39 

0555 

157 

E 

0887 

63 

0864 

36 

E  0870 

35 

0571 

73 

0581 

56 

0582 

26 

E 

0883 

101 

0884 

89 

E  0886 

129 

0589 

194 

0S90 

236 

0591 

54 

E 

0602 

386 

0603U 

891 

T  9903. 

4391 

9913. 

4043 

PA  WASHINGTON 

T 

7841. 

1859 

7781. 

1683 

T  7831. 

1389 

PA  WESTMORELAND 

T 

8001. 

1601 

8007.01 

1891 

T  8007.02 

2085 

T 

8028. 

3847 

T 

8053. 

2349 

167308  TOTAL 

POPULATION  OF 

QUALIFIED  CENSUS  TRACTS  /  PERCENT  7 

8 

METROPOLITAN  AREA 

:  P1ttsri«1d. 

MA 

STATE  AND  COUNTY 

THACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

MA  BERKSHIRE 

T 

9001. 

4059 

* 

4059  TOTAL 

POPULATION  OF 

QUALIFIED  CENSUS  TRACTS  / 

PERCENT   4 

9 

METROPOLITAN  AREA 

:  Portland.  ME 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

ME  CUMBERLAND 

T 

0004. 

686 

T 

0008. 

1930 

T  0006. 

841 

T 

0007. 

1603 

T 

0008. 

1293 

T 

UUUV. 

1352 

T 

0011. 

1670 

T 

001^. 

1978 

T  0014. 

1467 

T 

0043. 

336 

13156  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.8 


METROPOLITAN  AREA:  Portland.  OR 


STATE  AND  COUNTY 
OR  MULTNOMAH 


48495  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.4 


TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

T  0011.01 

1663 

T  0021. 

2066 

T  0022.02 

180 

T  0023.01 

T  0033.01 

2872 

T  0033.02 

2939 

T  0034.01 

3334 

T  0034.02 

T  0048. 

2737 

T  0049. 

3822 

T  0050. 

587 

T  0051. 

T  0054. 

438 

T  0088. 

1366 

T  0056. 

2807 

POP.  TRACT/EO  POP. 

2318   T  0023.02  1086 

2957   T  0040.01  6172 

1390   T  0052.  3479 


TRACT/EO  POP. 

T  0027.02  2464 

T  0042.  2838 

T  0053.  1983 


2 

I 

1 
3- 

n 


Z 

o 

S 


IRS  Ssctlon  42(d)(8)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Poughkaapal*.  NY 


STATE  AND  COUNTY 
NY  DUTCHESS 


TRACT/ED 
T  2201. 


POP.   TRACT/EO 
4226   T  2202. 


POP.   TRACT/EO 
2530    T  2203. 


POP.   TRACT/ED 
1332    T  2304. 


12344  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  9.0 

METROPOLITAN  AREA:  Provtdanc*.  RI 

STATE  AND  COUNTY 
RI  PROVIDENCE 


TtfACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

T  0002. 

••1^1 

T  0003. 

6«08 

T  0004. 

3334 

T  OOOS. 

T  OOOS.  ' 

204S 

T  0009. 

2343 

T  0010. 

2321 

T  0011. 

T  0014. 

4960 

T  OOlt. 

BS39 

T  0019. 

4674 

T  0026. 

T  0031. 

3S34 

64137  TOTAL  POPULATION  OF  OUALI/IEO  CENSUS  TRACTS  /  PERCENT  10.4 
METROPOLITAN  AREA:  Provo-Or«i.  UT 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACt/EO 

UT  UTAH 

T  0016. 
T  0038. 

11646 
2860 

T  0018. 

10931 

T  0019. 

3911 


37235  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  17.1 


METROPOLITAN  AREA:  Puabto.  CO 

TRACT/EO 
T  0006. 
T  0021. 


STATE  AND  COUNTY 
CO  PUEBLO 


TRACT/ED 
2361  T  0007. 
1940   T  0029.01 


TRACT/ED 
1508  T  0006. 
2075 


16311  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.9 


MfTROPOLITAN  AREA:  Raclna.  WI 


STATE  AND  COUNTY 
MI  RACINE 


TRACT/ED 
T  0001. 


POP.   TRACT/ED 
278   T  0003. 


POP.   TRACT/ED    POP. 
4012   T  0006.    6804 


11094  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.4 


METROPOLITAN  AREA:  Ratalgh-Ourhaa.  NC 


STATE  AND  COUNTY 
NC  DURHAM 

NC  FRANKLIN 

NC  ORANGE 


TRACT/EO 
T  0003.01 
0013.01 
0051 
0069 
0)07.03 


T 
E 
E 

T 


POP. 
3409 


1186 
1819 
4253 


TRACT/EO 
T  0004.02 
0018.02 
00S2T 
0063 
0116. 


T 
E 
E 

T 


POP. 
3425 
976 
1764 
1143 
7364 


TRACT/ED  POP. 

T  0005.  4161 

T  0013.01  1709 

E  0053  1687 

E  0064  1028 


TRACT/EO 
T  0020. 


TRACT/ED 
3525   T  0012. 


TRACT/ED 


POP. 
1948 


^a<M:  099 


TRACT/ED 
T  2206. 


POP.   TRACT/ED 
2308 


POP.  TRACT/EO 

2882  T  0006. 

3658  T  0012. 

2306  T  0026. 


POP.   TRACT/EO 
4846   T  0024. 


750 


TRACT/EO 
T  0025. 


POP.   TRACT/ED 
2480   T  0013. 


POP. 
693 


TRACT/ED 
T  0014. 


POP.  TRACT/ED  POP. 

1374  T  0007.  1681 

2643  T  0013.  3773 

3382  T  0030.  523 


POP. 
3291 


1729 


POP,   TRACT/EO    POP.   TRACT/ED    POP. 


TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

T  0009. 

2174 

T  OOlO.OI 

4921 

T  0011. 

2987 

T  0014. 

3878 

T  0015. 

7979 

E  0089 

1667 

E  0096 

1281 

E  00S7B 

79 

E  0066 

509 

3 

} 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Ralclgh-DurhaM.  NC 


STATE  AND  COUNTY  . 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

NC  HAKE 

T  0501. 

•32 

T  0503. 

1550 

T  0504. 

2235 

T  0506. 

4961 

T  0507. 

T  0509. 

4033 

T  0510. 

2033 

T  0511. 

8612 

T  0522.01 

985 

POP.   TRACT/ED 
2840   T  0506. 


Pag«:  100 


POP. 
2985 


89684  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  16.0 


METROPOLITAN  AREA:  Rapid  City.  SO 


POP.   TRACT/ED 
202  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


STATE  AND  COUNTY 
SO  PENNINGTON 


TRACT/ED 
T  0101. 


POP.   TRACT/ED 
202 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/ED    POP. 


METROPOLITAN  AREA:  RMdIng.  PA 


STATC  AND  COUNTY 
PA  BERKS 


TRACT/EO 
T  0001. 
T  0023. 


POP. 
4633 
1980 


TRACT/EO 
T  0002. 
T  0023. 


POP. 
3581 
2060 


TRACT/ED 
T  0013. 
T  0024. 


POP. 
2792 
1422 


TRACT/eO 
T  0013. 
T  0025. 


POP.   TRACT/ED 

2412   T  0017. 

796   T  0026. 


POP.  TRACT/EO 
2698  T  0019. 
3239 


27899  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.9 


METROPOLITAN  AREA:  Reno.  NV 


STATE  AND  COUNTY 
NV  WASHOE 


TRACT/CO 
T  0001. 
T  0020. 


POP. 

2717 

832 


TRACT/EO    POP.   TRACT/CO    POP. 
T  000$.    1763   T  0006.  ■   919 


TRACT/EO 

T  oota. 


POP. 
2712 


TRACT/CO 
T  001*. 


POP.   TRACT/EO 
2061   T  OOli. 


15417  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.0 


METROPOLITAN  AREA:  Rtch1and-K«nn«w1Ck-Pasco.  HA 


POP.   TRACT/EO    POP.   TRACT/EO 
4162  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  2.9 


STATE  AND  COUNTY 
HA  FRANKLIN 


TRACT/ED 
T  0201. 


POP.   TRACT/ED 
4162 


METROPOLITAN  AREA:  Richaond- Petersburg.  VA 


2266 


4413 


POP.   TRACT/EO    POP.   TRACT/ED    POP. 


STATE  AND  COUNTY 

TRACT/EO 

POP.   TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

VA  HOPE HELL 

T  0202. 

32   T  0203. 

3205 

VA  PETERS8UR0 

T  0101. 

4304    T  O102. 

440 

T  0103. 

3701 

T  0104. 

2699 

T  0106. 

2355 

T  0107. 

4019 

VA  RICHMOND 

T  0110. 

3806   T  0201. 

2575 

T  0202. 

5249 

T  0203. 

2606 

T  0204. 

5642 

T  0205. 

1931 

T  0206. 

1996   T  0207. 

1746 

T  0208. 

2614 

T  0209. 

4010 

T  0301. 

3578 

T  0302. 

2021 

T  0303. 

97f   T  0305. 

1788 

T  0401. 

13* 

T  0402. 

2036 

T  0403. 

2433 

T  0404. 

37t1 

T  0411. 

41S9   T  0412. 

1135 

T  0601. 

2241 

T  0603. 

37M 

T  0603. 

2349 

T  0807. 

•OM 

89216  TOTAL  Pt 

IPULATION  OF 

QUALIFIED  CENSUS 

TRACTS  / 

PERCENT  11 

7  ■ 

I 

f 


i 

f 

3 


i 


9 


I 


IRS  section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  R1varsld*-San  Bernardino  CA 


STATE  AND  COUNTY 

CA  RIVERSIDE 

CA  SAN  BERNARDINO 


TRACT/EO 
T  0303. 
T  0041. 
T  OOM. 


POP. 
3768 
■«09 

4BS3 


TRACT/EO 
T  0304. 
T  0042. 
T  0057. 


POP. 

4686 

8665 

870 


TRACT/EO 
T  0313. 
T  0047. 
T  0058. 


METROPOLITAN  AREA:  Roanok*.  VA 


POP. 
2307 
4650 
3417 


65318  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.2 


STATE  ANO  COUNTV 
VA  ROANOKE 


TRACT/ED 
T  00O7. 
T  0013. 


POP. 
4486 

4778 


TRACT/ED 
T  0008. 


POP. 
3216 


TRACT/ED 
T  0009. 


26932  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.2 


TRACT/ED 
T  0434.01 
T  0048. 
T  0059. 


POP.   TRACT/EO 
5808   T  0010. 


POP. 
4971 
2764 
1026 


TRACT/ED 
T  0442. 
T  0049. 
T  0060. 


POP.   TRACT/EO 
3296   T  OOn. 


POP.  TRACT/EO 
4398 

4619  T  0055. 

758  T  0968. 


Pa0«:  101 


POP. 


POP.   TRACT/ED 
997   T  0013. 


4999 
658 


POP. 
4349 


METROPOLITAN  AREA:  Rochastar.  MN 


POP.   TRACT/ED    POP.   TRACT/ED 
973  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.1 


STATE  ANO  COUNTY 
MN  OLMSTED 


TRACT/ED 
T  0001. 


POP.   TRACT/ED 
973 


POP.   TRACT/ED    POP.   TRACT/ED    POP. 


METROPOLITAN  AREA:  Rochastar.  NY 


STATE  AND  COUNTY 
NY  MONROE 


NY  ONTARIO 


TRACT/EO  POP. 

T  0007.  1137 

T  0017.  1825 

T  0041.  2137 

T  0052.  2790 

T  0O75.  3307 

T  0093.02  1403 

T  0096.02  2268 

T  0517.  2390 


TRACT/ED 
T  0010. 
0023. 
0043. 
0053. 
0089. 
0094.01 
0096.03 
0518. 


T 
T 
T 
T 
T 
T 
T 


POP. 
3661 
4759 

521 

2779 

72 

472 
2602 
2975 


TRACT/EO 
T  0013. 
0027. 
0046.02 
0056. 
0090. 
0094.02 
0096.04 


T 
T 
T 
T 
T 
T 


POP. 
1765 
1719 
2470 
3845 
831 
1093 
1657 


TRACT/ED 
T  0014. 
T  0032. 
T  0047.01 
T  0059. 
T  0091. 
T  0094.03 
T  0153.01 


POP. 
2109 
2588 
1945 
2076 
877 
770 
3693 


TRACT/EO 
T  0015. 
T  0033. 
T  0048. 
T  0065. 
T  0092. 
T  0095. 


2116 
1SSO 
2509 

2340 
1739 
2100 


TRACT/EO 
T  0016. 
T  0039. 
T  0051. 
T  0069. 
T  0093.01 
T  0096.01 


POP. 
1027 
1720 
2004 
2617 
2286 
2067 


85611  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.8 


METROPOLITAN  AREA:  Rockford.  IL 


STATE  ANO  COUNTY 
IL  WINNEBAGO 


TRACT/ED 
T  0010. 


POP.   TRACT/ED 
3768    T  0011. 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 
1659    T  0021.     2723    T  0026.     4452    T  0028.     2153 


16047  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.7 


TRACT/EO 
T  0029. 


POP. 
1292 


IRS  Section  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Sacrananto.  CA 


Paga:  102 


STATE  AND  COUNTY 

CA  PLACER 

CA  SACRAMENTO 


CA  YOLO 


TRACT/EO 
T  0217. 
T  0008. 
T  0012. 
T  0027. 

T  ooe4. 

T  0101.01 


POP. 

228 

3187 

3888 

2838 
4814 
8089 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED    POP. 


T  0006. 
T  0013. 
T  0028. 
T  0068. 
T  0108.01 


974 
3018 
2619 
3406 
4818 


T  0007. 
T  0014. 

0036. 

0066. 


T  0106.02 


1320 
2811 
2127 
4621 
4764 


0009. 
0018. 
0037. 
0068. 


69 
4787 
3360 
8644 


T  0010. 
T  0020. 
T  0052.01 
T  O07O.01 


77270  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  7.0 

METROPOLITAN  AREA:  SaglnawBay  Ctty-Hldland.  MI 

STATE  AND  COUNTY 

Ml  8AV 

MI  SAQINAW 

24488  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.8 


TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

T  0003. 

T  0001. 

1064 
1761 

T  0011. 
T  0003. 

1305 
1338 

T  0004. 

3071 

T  0008. 

371 

T  0007. 

T  0011. 

4900 

890  T  uOII. 

2437  T  0022. 

2686  T  0083. 
3855 


POP.   TRACT/EO 
5898   T  0009. 


1113 

4619 

908 


POP. 
4780 


METROPOLITAN  AREA:  St.  Cloud.  MN 


POP.   TRACT/ED 
389  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


STATE  AND  COUNTY 
HN  STEARNS 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
369 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  St.  Josaph.  MO 


STATE  AND  COUNTY 
MO  BUCHANAN 


TRACT/CO 
T  0010. 


TRACT/ED 
3748   T  0012. 


TRACT/ED 
1733   T  0013. 


POP.   TRACT/10    POP.   TRACT/IO    POP.   TRACT/EO    POP. 


605 


6086  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.9 


METROPOLITAN  AREA:  St.  Louta.  MO-IL 


STATE  AND  COUNTY 
IL  MADISON 
IL  ST.  CLAIR 


MO  ST. 
MO  8T. 


LOUIS 
LOUIS 


TRACT/CD 
T  4004. 
■004. 

8011. 

8027. 

S042.02 

2128. 

f018. 

1083. 

1076. 

1104. 


T 
T 
T 
T 
T 
T 
T 
T 
T 


1821 
8884 

3290 
2236 
1464 
4744 
4380 
4129 
3848 
5046 


TRACT/eO 
T  4007. 
T  5005. 

T  5012. 
T  5028. 

T  2139. 
T  1052. 

T  loea. 

T  1085. 
T  1105. 


POP.   TRACT/CO    POP.   TRACT/EO    POP.   TRACT/IO    POP.   TRACT/IO    P». 


3480 
8070 
7518 
3097 

2874 
2871 
8346 

1069 
4103 


T  8006. 

T  8013. 
T  5029. 

T  2140. 
T  1093. 
T  1084. 
T  1097. 
T  1111. 


2916 
7788 
2950 

1183 
4013 
4863 
7892 
4341 


T  9000. 

T  8023. 
T  8030. 


2189. 
1084. 
1088. 
1101. 
1112. 


353 

5058 
1468 

2823 
3564 
4363 

5619 
4517 


T  5009.  8178 
T  5024.01  3000 
T  5041. 


T  1055. 

T  1087. 

T  1102. 

T  1113. 


T  5010. 
T  5025. 


4964 

2237 


1369   T  8043.01   3478 


6296  T  1061.  5854 

8847  T  1074.  6112 

5254  T  1103.  5092 

3869  T  1114.  4625 


IRS  Section  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  St.  Louis.  MO-IL 


(■■0«:  103 


STATE  ANO  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

MO  ST.  LOUIS 

T  ins. 

2909 

T  1122. 

4017 

T  1123. 

434S 

T  1173. 

4504 

T  1161. 

2672 

T  1184 

1466 

T  1118. 

1437 

T  1166. 

3364 

T  1191. 

6303 

T  1192. 

2624 

T  1193. 

3629 

T  1201. 

2040 

T  1202. 

2193 

T  1203. 

3240 

T  1211. 

4606 

T  1212. 

3989 

T  1313. 

2702 

T  1214. 

344 

T  1221. 

14«9 

T  1232. 

106 

T  1224. 

4892 

T  1231. 

4400 

T  1232. 

2664 

T  1233. 

3672 

T  1234. 

2436 

T  1241. 

6367 

T  1242. 

4526 

T  1243. 

5209 

T  1255. 

2323 

T  1257. 

3340 

T  12M. 

4620 

T  1267. 

3205 

307623  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.9 


METROPOLITAN  AREA:  SalM.  OR 


TRACT/EO    POP.   TRACT/ED 
818  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT 


STATE  ANO  COUNTY 
OR  MARION 


TRACT/EO 
T  0001. 


POP. 
6tt 


POP.   TRACT/EO 


POP.   TRACT/EO    POP.   TRACT/EO 


METROPOLITAN  AREA:  S«lM-OloucMt«r.  MA 


STATE  ANO  COUNTY 
MA  ESSEX 


TRACT/EO 
T  2043. 


POP.   TRACT/EO 
3382   T  2106. 


POP.   TRACT/EO 
3901   T  2215. 


POP.   TRACT/ED 
3184 


10467  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.1 

METROPOLITAN  AREA:  Salt  Lak*  Clty-Ogdan.  UT 

STATE  ANO  COUNTY 
UT  SALT  LAKE 


UT  WEBER 


45342  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.0 


METROPOLITAN  AREA:  San  An0«lo.  TX 


STATE  ANO  COUNTY 
TX  TOM  GREEN 


TRACT/ED 
T  0005. 


POP.   TRACT/EO 
2135   T  0006. 


POP.   TRACT/ED    POP. 
1354   T  0009.    3201 


TRACT/EO 


6690  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  7.9 


METROPOLITAN  AREA:  San  AntOfllO.  TX 


STATE  ANO  COUNTY 

TRACT/EO 

POP. 

TRACr/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

TX  BEXAR 

T  1101. 

3146 

T  1102. 

1585 

T  1103. 

5707 

T  1105. 

T  1106. 

3099 

T  1109. 

1060 

T  1110. 

3tiO 

T  11301. 

POP.  TRACT/EO 
4093  T  1106. 
4911   T  1302. 


POP. 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

T  1001. 

2110 

T  1003.03 

199 

T  1007. 

2855 

T  1008. 

2201 

T  1014. 

4631 

T  1015. 

3093 

T  1017. 

3226 

T  1019. 

2156 

T  1020. 

2838 

T  1021. 

1267 

T  1022. 

455 

T  1023. 

2160 

T  1024. 

1067 

T  1025. 

704 

T  1029. 

3306 

T  1032. 

4711 

T  2009. 

4176 

T  2010. 

666 

T  2011. 

567 

T  2012. 

2732 

POP.   TRACT/EO    POP.   TRACT/EO    POP. 


POP.  TRACT/EO  POP. 
3536  T  1107.  2048 
1796   T  1303.    3611 


I 

•o 

I 

n 


Z 

o 
a. 

s 


IRS  Sactton  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 


Pag«-  104 


METROPOLITAN  AREA:  San  Antonio.  TX 


STATE  AND  COUNTY 
TX  BEXAR 


TRACT/ED 
T  1304. 
T  1S01. 
T  1601. 
T  1706. 


POP. 
7610 
6112 
7096 
1446 


TRACT/ED 
T  1305. 
T  180S. 
T  1701. 
T  1709. 


POP. 
S072 
9645 
6903 
6933 


THACT/EO 
T  1306. 
T  1506. 
T  1702. 
T  1710. 


POP. 
4766 
3121 
6440 
6663 


TRACT/ED 
T  1307. 
T  1516. 
T  1703. 
T  1711. 


POP. 
3036 
922 
7636 
4773 


TRACT /EO 
T  1401. 
T  1519. 
T  1704. 
T  1712. 


POP. 
2176 
2596 
11162 
4362 


TRACT/EO 
T  1416. 
T  1520. 
T  1707. 
T  1901. 


162242  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  15.1 


POP. 

447 

400 

6166 

4696 


METROPOLITAN  AREA: 

San  Diago.  CA 

^-  '  -  ■'. 

STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

P(JP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

CA  SAN  DIEGO 

T  0009. 

4252 

T  0024. 

5908 

T  0027.01 

5846 

T  0033. 

6164 

T  0034.02 

6330 

T  0039. 

5867 

T  0036. 

7662 

T  0039. 

6095 

T  0040. 

3306 

T  0041. 

2663 

T  0045. 

3989 

T  0046. 

2147 

T  0047. 

2217 

T  0048. 

3573 

T  0049. 

4159 

T  0050. 

1578 

T  0051. 

1327 

T  0052. 

1597 

T  0053. 

4395 

T  0054. 

486 

T  0056. 

.  1804 

T  0057. 

1597 

T  0058. 

984 

T  O066. 

2038 

T  0083.05 

4752 

T  0091.02 

2433 

T  0100.05 

6724 

T  0100.06 

5935 

T  0100.07 

726 

T  0114. 

1912 

T  0115. 

320 

T  0117. 

4739 

T  0120. 

7471 

T  0121. 

4363 

T  0123.02 

874 

T  0133.02 

8173 

T  0157.01 

4176 

T  0184. 

2318 

T  0186.03 

5647 

T  0202.01 

4512 

153019  TOTAL  P 

OPULATION  OF  Q 

AJALIFIED  CENSUS  Til 

ACTS  / 

PERCENT  6. 

2 

METROPOLITAN  AREA:  San  Franclaco.  CA 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

CA  MARIN 

T  1050. 

5420 

T  1290. 

1609 

CA  SAN  FRANCISCO 

T  0106. 

4440 

T  0107. 

5349 

T  0111. 

4989 

T  0113. 

2840 

T  0114. 

3084 

T  0115. 

842 

T  0117. 

1819 

T  0118. 

1515 

T  0119. 

4971 

T  0120. 

3554 

T  0121. 

3491 

T  0122. 

5095 

T  0123. 

5070 

T  0124. 

5243 

T  0135. 

4962 

T  0151. 

1393 

T  0155. 

2539 

T  0158. 

5866 

T  0159. 

2243 

T  0160. 

1246 

T  0161. 

4660 

T  0162. 

2441 

T  0163. 

3988 

T  0164. 

3544 

T  0165. 

4635 

T  0167. 

4783 

T  0168. 

5826 

T  0176.01 

4302 

T  0176.02 

354 

T  0177. 

1816 

T  0178. 

3656 

T  0179.01 

374 

T  0179. 

02 

3935 

T  0180. 

1365 

T  0201. 

4729 

T  0202. 

5404 

T  0203. 

3057 

T  0206. 

5395 

T  0209. 

3841 

T  0228. 

9831 

T  0229. 

9296 

T  0231. 

4628 

T  0232. 

3493 

T  0334. 

2991 

T  0605. 

3534 

T  06O9. 

28 

CA  SAN  MATEO 

T  6002. 
T  6120. 

2749 
4614 

T  6062. 

4775 

T  6102. 

7169 

T  6117. 

4432 

T  6118. 

3495 

T  i6l19. 

6282 

212922  TOTAL 

POPULATION  OF  QUALIFIED  CENSUS  TRACTS  / 

PERCENT 

14. 

3 

■  -  ■  ■  •  ■ 

;  - " 

METROPOLITAN  AREA 

:  San  Joaa,  CA 

•  -   ,*  ♦.■• 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

CA  SANTA  CLARA 

T  5008. 

2432 

T  5009. 

4905 

T  5010. 

3967 

T  5011. 

5855 

T  5012. 

3659 

T  5014. 

4117 

T  5015. 

5126 

T  5016. 

5336 

T  5017. 

4087 

T  5019. 

1706 

T  5020. 

7038 

T  5031.01 

5422 

T  5031.03 

4798 

T  5036.02 

2587 

T  5037. 

02 

4656 

T  S037.0S 

6719 

T  5049.02 

433 

T  5052.0I 

402 

T  5087.02 

459 

T  5116.02 

3666 

T  5126. 

7615 

•  ; 

84985  TOTAL 

POPULATION  OF  C 

lUALIFIED  CENSUS  TRACTS  / 

PERCENT 

6 

6 

IRS  SM:tlon  43(d)(S)(C)  QUALIFIED  CCNSUS  TRACTS 
METROPOLITAN  AREA:  Santa  Bartoara- Santa  Marla-LoMpoc.  CA 


STATE  ANO  COUNTY 
CA  SANTA  BARBARA 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED    POP. 
T  0009.     3243    T  OOIO.     490S   T  0027.02   4364 


TRACT/EO 
T  0029.01 


POP.   TRACT/EO 
8373   T  0029.02 


POP.   TRACT/EO 
3093 


23978  TOTAL  POPULATION  OP  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.0 

METROPOLITAN  AREA:  Santa  Crux,  CA 

STATE  AND  COUNTY 
CA  SANTA  CRUZ 

20738  TOTAL  POPULATION  OF  QUALtFltO  CCNSUS  TRACTS  /  PERCtNT  11.0 


TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

T  1004. 

3063 

T  1007. 

1352 

r  1008. 

4988 

T  1009. 

3496 

T  1010. 

POP.   TRACT/ED 
B07S   T  1104. 


METROPOLITAN  AREA:  Santa  F«.  NM 


STATE  ANO  COUNTY 
NM  SANTA  FE 


TRACT/EO 
T  0003. 


POP.   TRACT/CO 
2188   T  0004. 


POP.   TRACT/EO 
1081   T  0007. 


POP.   TRACT/CO 
2807   T  00 to. 02 


POP.   TRACT/CO 
3744 


9800  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCfNT  10. S 


METROPOLITAN  AREA:  Santa  Roaa-PataluiM.  CA 


STATE  ANO  COUNTY 


TRACT/ED 
T  1814. 


POP.   TRACT/EO 
6178   T  1819. 


POP.   TRACT/ED    POP. 
28i2   T  1620.    1487 


TRACT/CD 


10225  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERClNt   3.4 


METROPOLITAN  AREA:  Saratota,  FL 


TRACT/EO    POP.   TRACT/IO    POP.   TRACT/CO 
S044  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.8 


STATE  ANO  COUNTY 
FL  SARASOTA 


TRACT/EO 
T  0003. 


POP. 
5044 


POP.   TRACT/EO    POP.   TRACT/EO 


METROPOLITAN  AREA:  Savannah.  GA 


STATE  AND  COUNTY 
QA  CHATHAM 


TRACT/ID 
T  0001. 
T  0013. 
T  0033. 


POP.  TRACT/ED 

1418  T  0006.01 

1309  T  0015. 

3430  T  O024. 


POP.  TRACT/EO 

5403  T  0006.02 

1149  T  OOIT. 

2291  T  0028. 


33877  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  15.4 


METROPOLITAN  AREA:  Scranton-'WIIkaS-Barra.  PA 


STATE  ANO  COUNTY 
PA  COLUMBIA 


TRACT/EO 
E  0627 


POP.   TRACT/EO 
49 


105   I 


POP. 


POP. 
2758 


POP.   TRACT/ED    POP. 


POP.   TRACT/KO    POP.   TRACT/BO    POP. 


POP. 


POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

952 

T  0010. 

1636 

T  0011. 

1187 

T  0012. 

1629 

1469 

T  0018. 

1571 

T  0019. 

1565 

T  ooao. 

2806 

3516 

T  0101.01 

2684 

POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/ED    POP.   TRACT/ED    POP. 


IRS  Section  42(d)(5)(C)  OUALIFUO  CENSUS  TRACTS 
METROPOLITAN  AREA:  Scr«nton--W<1k««-Barr«.  PA 


STATE  AND  COUNTY 
PA  LACKAWANNA 
PA  LUZERNE 


TRACT/ED 
T  1001. 
T  2009. 


POP.   TRACT/ED 

•33   T  1002. 

4241   T  212S. 


POP.  TRACT/EO 
2130  T  1007. 
1504 


POP.   TRACT/ED    POP.   TRACT/EO 
1521   T  1016.     974   T  1029. 


15716  TOTAL  POPULATION  OF  OUALIFICO  CENSUS  TRACTS  /  PERCENT   2.2 


METROPOLITAN  AREA:  SMttI*.  «A 


STATE  AND  COUNTY 
WA  KING 


WA  SNOHOMISH 


TRACT/EO 
T  0047. 
T  0074. 
T  OOil. 
T  0087. 
T  0265. 
T  0402. 


POP. 
3S60 
758S 
2455 
3175 
2187 
3736 


TRACT/EO 
T  0053.01 
T  0075. 
T  0062. 
T  0090. 
T  0331. 
T  0404. 


POP. 
5616 
5064 

2243 

1678 

26 

3587 


TRACT/EO 
T  0053.02 
T  0076. 
T  0083. 
T  0091. 

T  0406. 


92640  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   5.8 


METROPOLITAN  AREA:  Sharon.  PA 


STATE  AND  COUNTY 
PA  MERCER 


TRACT/EO 
T  0302. 


POP. 
657 


TRACT/EO 
T  0307. 


POP.   TRACT/ED 
2250   T  0308. 


5434  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT   4.2 


METROPOLITAN  AREA:  Sheboygan.  WI 


POP.   TRACT/EO 
812  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT 


STATE  AND  COUNTY 
WI  SHEBOYGAN 


TRACT/EO 
T  0006. 


POP.   TRACT/EO 
812 


METROPOLITAN  AREA:  Sharmn-Oanlson.  TX 


STATE  AND  COUNTY 
TX  GRAYSON 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO 
T  0002.     2281   T  0016.01   2726 


5007  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   5.6 


METROPOLITAN  AREA:  Shravaport.  LA 


Paga:  106 


POP.   TRACT/ED    POP. 
4664 


POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

5126 

T  0071. 

1434 

T  0072. 

2160 

T  0073. 

855 

3259 

T  0077. 

3628 

T  0079. 

3407 

T  0080. 

2017 

3395 

T  0084. 

2376 

T  0085. 

2949 

T  0086. 

3037 

1127 

T  0093. 

1173 

T  0107. 

4483 

T  0110. 

5496 

930   T  0407. 


2474   T  0408. 


2079 


POP.   TRACT/EO 
2527 


POP.   TRACT/EO    POP.   TRACT/ED 


STATE  AND  COUNTY 
LA  BOSSIER 
LA  CAOOO 


TRACT/EO 
T  0103. 
T  0201. 
T  0208. 
T  0251. 


POP.   TRACT/ED 
1839 

264  T  0202. 
2442  T  0209. 
3130 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO 


862 

1923 


r  0203. 
T  0213. 


532 

3704 


T  0204. 
T  Q219. 


2373 
3587 


T  0206. 
T  0233. 


2952   T  0207. 
3458   T  0235. 


38136  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT  11.4 


POP. 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


POP. 

3283 
7787 


? 

8: 

s 


IRS  S«Ct«on  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROr>OLITAN  AREA:  SiOUK  Ctty.  lA-NE 


STATE  AND  COUNTY 
lA  HOOOeURY 


TRACT/EO 
T  0012. 


POP.   TRACT/ED 
3030   T  OOtS. 


POP.   TRACT/EO 
266S   T  00t«. 


POP.   TRACT/EO 
1806   T  0017. 


7509  TOTAL  POPULATION  Of  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.4 


POP.      TRACT/ED 
16 


Page:    107 
POP.      TRACT/ED         POP. 


i 


NETROPOLITAN  AREA:  Sloux  Fall*.  SO 


POP.   TRACT/ED    POP.   TRACT/ED 
1362  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.2 


STATE  AND  COUNTY 
SO  MINNEHAHA 


TRACT/ED 
T  0007. 


POP.   TRACT/ED 
13Ba 


POP.   TRACT/ED    POP.   TRACT/EO    POP. 


METROPOLITAN  AREA:  South  ••nd-Mlshmaka.  IN 


STATE  AND  COUNTY 
IN  ST.  JOSEPH 


TRACT/ED  POP.  TRACT/EO  POP.  TRACT/EO 
T  0006.  3626  T  0017.  1006  T  OOli. 
T  0086.     1881 


POP.   TRACT/EO 
628   T  0020. 


18668  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.2 


METROPOLITAN  AREA:  SpeltMW.  WA 


STATE  AND  COUNTY 
WA  SPOKANE 


TRACT/ED 
T  0022. 
T  0036. 


POP.   TRACT/ED 

346   T  0084. 

1187   T  0036. 


POP.  TRACT/EO 
8668  T  0037. 
3268   T  0140.01 


POP.  TRACT/ED 
1441  T  0032. 
2220 


16266  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.8 


METROPOLITAN  AREA:  Springfield.  IL 


STATE  AND  COUNTY 
IL  SANCUMON 


TRACT/EO 
T  0006. 


POP. 
3446 


TRACT/SO 
T  0006. 


POP.   TRACT/EO 
3636   T  0014. 


POP.   TRACT/EO 
362    T  0016. 


10688  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.8 


METROPOLITAN  AREA:  Springfield,  MO 


STATE  AND  COUNTY 
MO  OREENE 


TRACT/ED    POP.   TRACT/ED    POP.   TJACT/fD 
T  0001.    18S6   T  0002.    3612   T  0008. 


POP.   TRACT/ED 
SSI3   T  0007. 


18146  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.3 


POP.   TRACT/ED 
2302   T  0023. 


POP.   TRACT/ED 
3604   T  0033. 


POP.   TRACT/EO 
1216   T  0017. 


POP.   TRACT/EO 
3862 


POP.   TRACT/EO    POP. 
1811   T  0027.     1443 


POP.   TRACT/ED    POP. 
341   T  0034.     1320 


POP.   TRACT/EO    POP. 
2423 


POP.   TRACT/EO    POP. 


s 


METROPOLITAN  AREA:  Springfield.  MA 


STATE  AND  COUNTY 
MA  HAMPDEN 


TRACT/ED 
T  8006. 


POP. 
3017 


TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO 
T  8007.    4136   T  8006.    2101   T  8009. 


POP.   TRACT/EO 
3646   T  8010- 


POP.   TRACT/EO    POP. 
133   T  8013.    2413 


IRS  Ssctlon  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 


P«0«:  108 


METROPOLITAN  AREA:  Sprlngflatd.  MA 


STATE  AND  COUNTV 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

MA  HAMPDEN 

T  8013. 
T  811S. 

82 14 
339S 

T  8014.01 
T  8118. 

4217 
8144 

T  8018. 
T  8117. 

4811 
2184 

T  8018. 

8837 

T  8020. 

3697 

T  8114. 

?7M 

94217  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCCNT  10.9 


METROPOLITAN  AREA:  Stamford.  CT 


STATE  AND  COUNTV 
CT  FAIRFIELD 


TRACT/ED 
T  0201. 


POP.   TRACT/EO 
2893   T  0219. 


POP.   TRACT/ED 
4829   T  0222. 


POP.   TRACT/EO 
3010   T  0^23. 


16626  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.4 


METROPOLITAN  AREA:  Stat*  Collag*.  PA 


STATI  AND  COUNTY 
PA  CENTRE 


TRACT/EO 
T  0120. 


POP.   TRACT/EO 
9719   T  0191. 


POP.   TRACT/ED 
6918   T  0129. 


POP.   TRACT/ED 
2187   T  0126. 


17276  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.3 


METROPOLITAN  AREA:    Staut)«nvina-W6lrton.   OH-hV 


STATE  AND  COUNTV 
OH  JEFFERSON 


TRACT/EO 
T  0001. 


POP.   TRACT/ED 
799   T  0002. 


POP. 
3689 


TRACT/EO 
T  0003. 


POP.   TRACT/EO 
1498   T  0008. 


7748  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.8 


METROPOLITAN  AREA:  Stockton.  CA 


STATE  AND  COUNTV 
CA  SAN  JOAQUIN 


TRACT/EO 
T  0001. 
T  0017. 


POP.  TRACT/EO  POP.  TRACT/EO 
4349  T  0002.  488  T  0009. 
2687   T  OOat.    6296   T  0M9. 


POP.  TRACT/EO 
1018  T  OOM. 
3816   T  OOtS. 


34079  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCCNT  9.8 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 
9934 


POP.   TRACT/EO    POP.   TRACT/ED    POP. 
2894 


POP.   TRACT/ED 
1842 


POP.  TRACT/EO 
1809  T  0007. 
3422   T  5629. 


POP.   TRACT/EO    POP. 


POP.   TRACT/EO    POP. 

3916   T  0008.     1934 

690   T  0031.03  4060 


METROPOLITAN  AREA:  SyraCus*.  NV 


STATE  AND  COUNTV 

TRACT/ED 

POP. 

TRACT/CO 

POP. 

TRACT/EO 

POP. 

TRACr/EO 

POP. 

TRACT/EO 

POP. 

NV  ONONOAQA 

T  0009. 

1401 

T  0013. 

1479 

T  0023. 

2949 

T  0024. 

2231 

T  0030. 

2621 

T  0032. 

!»: 

T  0033. 
T  0048. 

1268 

T  0034. 

1437 

T  0039. 

9883 

T  0040. 

2446 

t  0042. 

9893 

T  0092. 

3929 

T  0093. 

3128 

T  0096.02 

2720 

TRACT/EO  POP. 

T  C031.  914 

T  0041.  717 

T  0061.02  2801 


48497  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  7.9 


IRS  S«Ct»on  42(d)(5)(C)  OUALIFIEO  CENSUS  TRACTS 
METROPOLITAN  AREA:  Tacoma.  *»A 


STATE  AND  COUNTY 
WA  PIERCE 


TRACT/EO 
T  0613. 
T  0622. 


POP. 
4892 
2748 


TRACT/EO 
T  0614. 
T  0627. 


POP.  TRACT/EO 
26S2  T  0615. 
1306   T  0718.02 


PQP.   TRACT/EO 
4109   T  0616.01 
7477   T  0720. 


34314  TOTAL  POPULATION  OP  QUALiriEO  CENSUS  TRACTS  /PERCENT   7.1 


METROPOLITAN  AREA:  TaUahaMM.  Ft 


STATE  AND  COUNTY 
FL  GADSDEN 


FL  LEON 


TRACT/EO 
E  0626 
E  0643B 
T  0001. 
T  0013.  , 


POP. 

1912 

43 

813 

4273 


TRACT/EO 
E  0628U 
E   0644 
T  0008. 

T  0014. 


POP. 

2136 

263 

2630 
6070 


37MO  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.6 


METROPOLITAN  AREA:  Tampa-St .  Pataraburg-Claarwatar.  FL 


STATE  AND  COUNTY 

FL  HERNANDO 

FL  HILLSBOROUGH 


FL  PINELLAS 


TRACT/EO 
E  0067 
0012. 
0034. 
0044. 
0208. 
0214. 


POP. 
904 
3436 
3744 
2747 
4827 
2112 


TRACT/EO 
E  0078 
T  0019. 
T  0036. 
T  0080. 
T  0206. 
T  0218. 


POP. 
1188 
3271 
1998 
4061 
8139 
3131 


TRACT/ED 
E  0079 
0030. 
0039. 
0081. 
0209.98 
0216.98 


T 
T 
T 
T 

T 


POP. 

206 
4149 
2229 

696 
2660 
3117 


88830  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  8.5 


METROPOLITAN  AREA:  Tarra  Hauta.  IN 


STATE  AND  COUNTY 
IN  VIGO 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
370   T  0002. 


POP.   TRACT/ED 
4666 


8036  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT.  3.7. 


TRACT/ED 
E  0091 
T  0031. 
T  0040. 


POP.   TRACT/ED 
1270   T  0616.02 
8488 


TRACT/ED  POP.  TRACT/EO  POP. 

E   0631  1429  E  0638  2347 

E  0648  2031  E  0646  182 

T  0006.  3647  T  0010.01  3031 


0210.95 
0238. 


POP. 

241 

4199 

2203 

2111 
3647 


POP.   TRACT /ED 
700   T  0617. 


Paga:  109 


POP. 
3976 


TRACT/ED 
E   0640 


POP.   TRACT/ED 
1034    E  0643A 


T  0O11.O1   2674   T  0012. 


TRACT/ED 
E  0096 
T  0032. 
T  0041. 

T  0212. 
T  0281. 


POP.  TRACT/ED 

802  E  0097 

2879  T  0033. 

1794  T  0043. 


18 


8422 

3806 


T  0213. 
T  0262. 


POP. 
1485 

1299 


POP. 

71 

4350 

3956 

2302 
2793 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/ED    POP. 


METROPOLITAN  AREA:  Taxarkana.  TX-Taxarkana.  AR 


STATE  AND  COUNTY 
AR  MILLER 
TX  BOWIE 


TRACT/ED 
T  0203. 
T  0108. 


POP.   TRACT/EO 
643   T  0206. 
3090 


POP.   TRACT/EO 
3374 


.P0*».   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/ED 


7107  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  6.3 


POP. 


•IRS  SM:t1on  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Tol«<Jo.  OH 


STATE  AND  COUNTY 
OH  LUCAS 


OH  WOOD 


TRACT/ED 
T  0012.02 
T  0027. 
T  0033. 
T  0091. 
T  0217. 


POP. 
2794 
1290 
3420 
9710 
9709 


TRACT/EO 
T  0017. 
T  0029. 
T  0034. 

,T  0219. 


POP. 
3430 
1171 
1379 

9020 


TRACT/ED 
1  0022. 
T  0029. 
T  0039. 


POP. 
3996 
2967 
3984 


70062  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.4 


TRACT/EO 
T  0023. 
T  0030. 
T  0037. 


POP.  TRACT/ED 

1934  T  0025. 

3929  T  0031. 

1703  T  0039. 


Pag«:  110 


POP.  TRACT/ED  POP. 

4496  T  0026.  2923 

1925  T  0032.  3039 

1272  T  0041.  2999 


METROPOLITAN  AREA:  Topttfca.  KS 


STATE  AND  COUNTY      TRACT/ED 
KS  SHAtMCE            T  0001. 

POP.  TRACT/ED 
I960   T  0009. 

POP.   TRACT/EO 
990   T'0003. 

POP. 
2149 

TRACT/ED 
T  0011. 

POP. 
3511 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

7907  TOTAL  POPULATION  OF 

QUALIFIED  CENSUS 

TRACTS  /  PERCENT 

5.0 

METROPOLITAN  AREA:  Tr«nton.  NJ 

• 

STATE  AND  COUNTY     TRACT/ED 
Nd  MERCER            T  0009. 

T  0017. 

POP.  TRACT/ED 
9941  T  0010. 
5512   T  0019. 

POP.   TRACT/EO 
3399   T  0011- 
2093   T  0020. 

POP. 
7702 
2411 

TRACT/EO 
T  0014. 
T  0021. 

POP. 
9166 
6279 

TRACT/ED 
T  0015. 
T  0023. 

POP. 

4227 

749 

TRACT /ED 
T  0019. 

POP. 
1419 

47490  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  15.4 


IS 

z 

p 


METROPOLITAN  AREA:  Tucson.  AZ 


STATE  AND  COUNTY 
AZ  PIMA 


TRACT/ED 
T  0001. 
T  0010. 
T  0024. 


POP. 

759 

1927 

9099 


TRACT/ED 
T  0003. 
T  001?. 
T  0029.01 


POP. 
19^0 
3293 

4336 


TRACT/EO 
T  0004. 

T  00f3.02 
T  0042. 


POP. 

3399 

2179 

979 


91940  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  11.9 


TRACT/ED 
T  0005. 
T  0014. 
T  0049. 


POP.  TRACT/ED  POP.  TRACT/ED  POP. 

9929  T  0009.  1925  T  C009.  3322 

4651  T  0021.  5960  T  0023.  6554 
6436 


METROPOLITAN  AREA:  Tulsa.  OK 


STATE  AND  COUNTY 
OK  CREEK 
OK  TULSA 


TRACT/ED 
T  0303. 
T  0003. 

T  ooia. 

T  0039. 


POP. 
3090 
1929 
2759 
2910 


TRACT/EO 
T  0210. 
T  0009. 

T  0013. 
T  0039. 


POP. 
3410 
3429 
2979 
1199 


TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP. 


0009. 

0021. 
0029. 


1904 

4403 

919 


47093  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.2 


T  0007. 
T  0022. 
T  004«- 


2293 
2221 
2399 


T  0009. 

T  0023. 
T  0097.01 


3039 
1199 
3199 


T  0010. 
T  0024. 
T  0090.01 


1270 

409 

2790 


s 


IRS  S«ct«on  4a(d)(5)(C)  QOALIFIEO  CENSUS  TRACTS 
METROPOLITAN  AREA:  TuscclOOSa.  AL 


STATE  AND  COUNTY 
AL  TUSCALOOSA 


TRACT/EO 
T  0111. 
T  0119. 


POP.  TRACT/ED 
1290  T  0112. 
•  12B 


POP.   TRACT/ED 
440S   T  0113. 


POP.   TRACT/ED 
387«   T  0114. 


24338  TOTAL  POPULATION  Of  QUALIFIED  CENSUS  TRACTS  /  PERCENT  17.7 


POP.   TRACT/ED 
41S9   T  01  IB. 


^•ga:  111 


POP.   TRACT/ED    POP. 
372   T  out.    4B11 


METROPOLITAN  AREA:  Tyl«r.  TX 


STATE  AND  COUNTY 
TX  SMITH 


TRACT/ED 
T  0002.02 


TRACT/ED 
3323   T  0007. 


POP.   TRACT/EO 
3979 


POP.   TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


7302  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   B.7 


METROPOLITAN  AREA:  Utiea-R 


NY 


STATE  AND  COUNTY 
NY  HERKIMER 
NY  ONE IDA 


TRACT/EO 
T  0106. 
T  0202.01 
T  0211.01 


POP.   TRACT/EO 

448 

694    T  0203. 
1BS4 


POP.   TRACT/ED 
1077    T  0204. 


POP.   TRACT/EO 
799   T  02OB. 


10405  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.2 


METROPOLITAN  AREA:  ValUJO-Falrf  1«1d-N«p«.  CA 

POP.   TRACT/ED    POP.   TRACT/EO 
3144   T  2628.    11183 
16S31  TOTAL  POPULATION  OF  QUALIFIED  CENSJJS  TRACTS  /  PERCENT   4.9 


STATE  AND  COUNTY 
CA  NAPA 
CA  SOLANO 


TRACT/ED 
T  2001. 
T  2S09. 


POP.   TRACT/EO 

135 
2069   T  2S27.02 


POP.   TRACT/ED    POP.   TRACT/ED    POP. 
224    T  0207.01   4226    T  0210.     1384 


POP.   TRACT/EO    POP.   TRACT/ED    POP. 


I 
f 


< 
f 


METROPOLITAN  AREA:  Vancouver.  WA 


STATE  AND  COUNTY 
WA  CLARK 


TRACT/ED 
T  0423. 


POP.   TRACT/ED 
2772   T  6424. 


POP.   TRACT/EO 
709 


POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


3481  TOTAL  POPULATlijN  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.8 


METROPOLITAN  AREA:  Victoria.  TX 


STATE  AND  COUNTY 
TX  VICTORIA 


TRACT/ED 
T  0001. 


POP.   TRACT/EO 
2733    T  0003. 


POP.   TRACT/ED 
5299   T  0011. 


POP:   TRACT/ED 
418 


POP.   TRACT/EO    POP.   TRACT/EO    POP. 


8450  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  12.3 


IRS  SMtlon  4a(d)(9)(C)  QUALIFIED  CENSUS  TRACTS 
METROf>OLITAN  AREA:    Vlfwland-Mtllvn  I«-Br1d0«ton.   tU 


P«0*:  113 


STATE  AND  COUNTY 
NJ  CUMBERLAND 


TRACT/EO 
T  0201. 


1007 


TRACT/ED 
T  0401. 


POP.   TRACT/CO 

sas 


P».      TRACT/EO    POP.   TRACT/ED    POP.   TRACT/EO    POP. 


1St2  TOTAL  POPULATION  OP  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.2 


METROPOLITAN  AREA:   ViMl  1a>Tular«*Pert«rvn t«.   CA 

TRACT/ED    POP. 


STATE  AND  COUNTY 
CA  TULARE 


TRACT/ED 
T  0044. 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACT/EO    POP. 


4«7t 


4S7«  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   1.9 


METROPOLITAN  AREA:  Waco.  tX 


STATE  AND  COUNTY 
TX  MCLENNAN 


TRACT/ED 
T  0001. 
T  0Q19. 


POP. 
172« 
3908 


TRACT/ED 
T  0002. 


TRACiyfiO 

T  opoa. 


1810   T  Opda.    3643 
2S934  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  18.0 


TRACT/EO 
T  0004. 


POP. 
8838 


TRACT/ED 
T  0012. 


POP. 
4898 


METROPOLITAN  AREA:  Washington.  DC-MD-VA 


STATE  AND  COUNTY     TRACT/EO 
DC  DISTRICT  OF  COLUMB  T  0018.01 


MD  CALVERT 

MD  FREDERICK 

MD  MONTQOMCRY 

MD  PRINCE  QEOROEaS 

VA  ARLINGTON 

VA  FAIRFAX 

VA  LOUDOUN 

VA  PRINCE  WILLIAM 

VA  ALEXANDRIA 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
E 
T 
T 
T 
T 
T 
T 
T 
T 
T 


0031. 
0042.01 
0048.01 
0088. 

0073.02 
0074.07 
0077.09 
0079.01 
0088.03 
0091.02 
0098.02 
0099.04 

0001 
7801. 
7008.04 
8011.01 
8048. 
1033. 
4219. 
8010. 
8009.01 
2008. 


POP. 
724 
3038 
3724 
2089 
1187 
4838 


2880 
4884 
8224 

8488 

2814 

4086 

877 

2292 

1288 

219 

880 


TRACT/ED 
T  0023.02 
0033.02 
0043. 
0048.02 
0099. 
0073.04 
0074.08 
0078.03 
0084.01 
0088.03 
0082.02 
0098.03 
0099.06 

0022 
7803. 


T 
T 
T 
T 

T 
T 
T 
T 
T 
T 
T 
T 
E 
T 


2117 
386 

3963 

903 


T  8020.02 
T  8048, 

T  4814. 

T  9009.03 
T  2012.03 


POP. 
2969 
2794 
3098 
3008 
1112 
4082 
3386 
4966 
3301 
3689 
6086 
3347 
3633 
344 
2047 

2882 

4029 

2027 

621 
4292 


TRACT/EO 
T  0028.02 
0034. 
0044. 
0048.01 
0060.02 
0074.01 
0078.01 
0078.04 
0084.02 
0088.04 
0086. Of 
0098.04 
0099.07 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


T  7808. 

T  8023.02 
T.BOBI.OI 


T  2016. 


POP. 
4910 
4808 
2028 
2328 
799 
3988 
6394 
3889 
2189 
3380 
3808 
2426 
3408 

2218 

1988 
3240, 


3849 


TRACT/EO 
T  0028. 
0038. 
0049. 
0048.02 
0064. 
0074.04 
0078.02 
0078.09 
0088. 
0069.03 
0096.02 
0098.08 


T 
T 
T 
T 

T 
T 
T 
T 
T 
T 
T 


POP. 
6492 

2646 
1967 
1746 
3373 
6030 
4136 
6413 
4312 
3728 
3332 
1294 


TRACT/ED 
T  0029. 
0036. 
0048. 
0080. 
0071. 
0074.09 
0077.03 
0078.07 
0066. 
0089.04 
0097. 
0098.06 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


POP. 
4227 
4974 
3349 
8439 
3274 
7222 
8849 
2901 
933 
4249 
4989 
6917 


T  8030.01 
T  8086. 


2719   T  8032. 


TRACT/ED 
T  C018. 


4617 


TRACT/EO 
T  0030. 
T  0037. 
0047. 
0082.02 
0072. 
0074.06 
0077.06 
0078.08 
0087.02 
0090.01 
0098.01 
0099.03 


T 
T 

T 
T 
T 
T 
T 
T 
T 
T 


POP. 
2866 
4764 

4218 
891 
3096 
3307 
2992 
9937 
3078 
1398 
3939 
3902 


f 

t 
9 

f 


3106   T  8039.09  4919 


9 


IRS  S«ct<on  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  Washington.  OC-NO-VA 

STATE  AND  COUNTY     TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/ID 
325257  TOTAL  POPULATION  OF  OUALIFIED  CENSUS  TRACTS  /  PERCENT  10.0 


METROPOLITAN  AREA:  Watarbury.  CT 


STATE  AND  COUNTY 
CT  NEW  HAVEN 


TRACT/EO 
T  3801. 


POP.   TRACT/ED 
4014   T  3502. 


POP.   TRACT/ED 
4069   T  3503. 


POP.   TRACT/ED 
2712   T  3804. 


18463  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.0 


METROPOLITAN  AREA:  Watarloo-Cadar  Palls.  U 


STATE  AND  COUNTY 
I A  BLACK  HAWK 
lA  BREMER 


TRACT/ED 
T  0001. 
C  0727 


TRACT/ED 
2642   T  0007. 
488 


POP.   TRACT/EO 
2394   T  0018. 


POP.   TRACT/EO 
1988 


7509  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.8 


METROPOLITAN  AREA:  Wausau.  Wl 


POP.   TRACT/EO    POP. 
3188  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  2.9 


STATE  AND  COUNTY 
W*  MARATHON 


TRACT/ED 
T  0001. 


POP.   TRACT/ED 
3188 


METROPOLITAN  AREA:  Wast  Pal*  Baach-Boca  Raton-Oalray  Baaeh.  Ft 


STATE  AND  COUNTY 
FL  PALM  BEACH 


TRACT/ED  POP.  TRACT/EO  POP.  TRACT/ED 
T  0022.  3830  T  0023.  3998  T  0034. 
T  0083.01   9968   T  0083.01   3688 


TRACT/EO 
3108   T  0028. 


34612  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.3 


STATE  AND  COUNTY 
OH  BELMONT  . 
WV  OHIO 


METROPOLITAN  AREA:  Whaallno.  W-OM 

POP.   TRACT/EO    POP.   TRACT/ED 
3232   T  0007.    3066  .  T  0010. 
8969  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   4.8 


TRACT/EO 
T  0131. 
T  0001. 


POP.   TRACT /ED 
1843 
623   T  0004. 


METROPOLITAN  AREA:  Wtcttlta.  KS 


STATE  AND  COUNTY 
KS  SEDGWICK 


TRACT/ED 
T  0004. 


POP.   TRACT/ED    POP.   TRACT/ED 
3821   T  0006.    3224   T  0007. 


POP.   TRACT /ED 
6172   T  0008. 


>aga:    113 


POP.     TRACT/10         POP.     TRACT/EO         POP. 


POP.      TRACT/ED 
4060       T   3805. 


POP.      TRACT/EO  POP. 

3443        T  3506.  165 


I 


POP.   TRACT/ED    *».      TRACT/EO    POP. 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/ED    POP. 


POP.   TRACT/EO 
782   T  0036. 


POP.   TRACT/ED    POP. 
1434   T  0067.    3144 


POP.   TRACT/EO 
1505 


POP.   TRACT/EO    POP. 


OP. 
1648 


TRACT/ED 
T  0018. 


POP. 
2880 


TRACT/EO 
T  0028. 


POP. 
962 


f 

t 

f 

S 

I 
I 


z 

Q 


IRS  Section  42(d)(5)(C)  OUALIFIEO  CENSUS  TRACTS 
METROPOLITAN  AREA:  Wichita.  KS 


STATE  AND  COUNTY 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

KS  SEDGWICK 

T  0026. 

2367 

T  0041. 

946 

T  0042. 

1707 

T  0065. 

33364  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.6 


METROPOLITAN  AREA:  Wichita  Falls.  TX 


STATE  AND  COUNT V 
TX  WICHITA 


TlfACT/EO 
T  0101. 


POP.   TRACT/EO 
1516   T  0102. 


POP.   TRACT/EO 
2273   T  0103. 


POP.   TRACT/EO 
1952    T  0104. 


10948  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   9.0 


METROPOLITAN  AREA:  Wl 1 1 1a«sport.  PA 


POP.   TRACT/EO 
4721    T  0078. 


STATE  AND  COUNTY 
PA  LYCOMING 


TRACT/ED 
T  0007. 


POP.   TRACT/EO 
1144    T  0008. 


POP.   TRACT/EO 
2143 


3287  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   2.8 


POP.   TRACT/ED 
2322    T  0105. 


Pm9»:    114 


POP.   TRACT/EO    POP. 
4946 


POP.   TRACT/ED 
1278   T  0112. 


POP.   TRACT/ED    POP.   TRACT/ED    POP.   TRACT/EO 


POP. 
1607 


POP. 


METROPOLITAN  AREA:  Wllwlnoton.  DE-NJ-MO 


STATE  ANO  COUNTY 
OE  NEW  CASTLE 


HJ   SALEM 


TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

T  0001. 

866 

T  0004. 

3183 

T  0005. 

3956 

T  0006.01 

3021 

T  0006.02 

3451 

T  0007. 

2120 

T  0008. 

442 

T  0009. 

2480 

T  0015. 

2358 

T  0016. 

1934 

T  0017. 

2749 

T  0019. 

2061 

T  0020. 

431 

T  0021. 

1166 

T  0022. 

3395 

T  0023. 

3395 

T  0027. 

1528 

T  0145.01 

1452 

T  0165. 

1858 

T  0203. 

3365 

45211  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   8.6 


METROPOLITAN  AREA:  Wllnlnoton.  NC 


STATE  ANO  COUNTY 
NC  NEW  HANOVER 


TRACT/ED    POP.   TRACT/ED 
T  0101.     2746   T  0110. 

POP. 
2288 

TRACT/ED 
T  0111.- 

.  POP. 
3755 

TRACT/EO 
T  0112. 

PULATION  OF  QUALIFIED  CENSUS 

TRACTS  / 

PERCENT  13 

8 

Worcaatar.  MA 

TRACT/EO    POP.   TRACT/ED 
T  7312.01   6977    T  7313. 
T  7325.     1771    T  7543. 

POP. 
3314 
3245 

TRACT/ED 
T  7314. 

POP. 
4421 

TRACT/ED 
T  7315. 

METROPOLITAN  AREA: 

STATE  ANO  COUNTY 
MA  WORCESTER 


39838  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   7.4 


POP.   TRACT/ED 
2442    T  0113. 


POP.   TRACT/ED 
4447    T  7317. 


POP.   TRACT/ED 
1381    T  0114. 


POP. 
1675 


3 


I 


I 


POP.   TRACT/ED    POP. 
1843    T  7320.01   3820 


z 

o 

f 


IRS  Section  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 
METROPOLITAN  AREA:  YaklM.  WA 


STATE  AND  COUNTY 
WA  VAKIMA 


TRACT/EO 
t  OOOt. 


POP.   TRACT/EO 
2121   T  0002. 


POP.   TRACT/EO 
3712   T  0015. 


POP.   TRACT/ED 
6929 


12762  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   ;.4 


Page:  119 


POP.   TRACT/ED    POP.   TRACT/EO    POP. 


i 


METROPOLITAN  AREA:  York.  PA 


STATE  AND  COUNTY 
PA  YORK 


TRACT/EO 
T  0001. 
t  0016. 


POP.  TRACT/ED 
1S73  T  0002. 
1736 


POP.   TRACT/ED    POP. 
3190   T  0005.     2641 


17656  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  4.7 


METROPOLITAN  AREA:  Youngato««n-Harr«n.  OH 


STATE  AND  COUNTY 
OH  MAHONING 


OH  TRUMBULL 


TRACT/EO 
T  6002. 
T  6019. 
T  8037. 
T  8131. 
T  920I. 


POP. 

1308 

1667 
993 
818 

1033 


TRACT/EO 
T  8005. 
T  8020. 
T  8038. 

T  9209. 


POP. 

4989 

2639 

471 


TRACT/EO 
T  8006. 
T  8021. 
T  8039. 


POP. 

3189 

3904 

922 


TRACT/ED 
T  0007. 


TRACT/EO 
T  8006. 
T  8034. 
T  8040. 


1724   T  9324. 


1163 


42198  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  7.9 


POP.   TRACT/ED 
3376    T  0010. 


POP.  TRACT/EO 

962  T  8009. 

2922  T  8035. 

4959  T  8103. 


POP.   TRACT/EO    POP. 
1515   T  0015.     3825 


POP.  TRACT/EO  POP. 

1608  T  8018.  539 

2865  T  8036.  933 

1124  T  8104.  1920 


I 
f 


IB 

z 


METROPOLITAN  AREA:  Yuba  City.  CA 


TRACT/EO    POP   TRACT/ED    POP   TRACT/EO 
3676  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT   3.6 


STATE  AND  COUNTY 
CA  YUBA 


TRACT/ED 
T  0401. 


POP. 
3676 


POP.   TRACT/ED    POP.   TRACT/ED    POP. 


8 


IRS  Section  42(d)(8)(C)  QUALIFIED  CENSUS  TRACTS 


P«0«:  116 


STATE:  PUERTO  RICO 

9 

STATE  AND  COUNTY 

TRACT/ED 

POP. 

TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

PR  AOJUNTAS 

0001 

309 

0002 

383 

0003 

100 

0008 

678 

00 10 

140 

0012 

347 

0013 

124 

0020 

163 

0021 

38 

0022 

469 

0023 

194 

0024 

329 

002S 

368 

0030 

368 

0036 

399 

003T 

131 

0041 

288 

PR  AIBONITO 

00B1 

688 

0083 

30 

0068 

261 

0060 

688 

0093 

296 

PR  ARROVO 

1200 

789 

1208 

190 

1206 

380 

1207 

974 

338 

1210 

246 

1212 

248 

1216 

870 

1217 

288 

1227 

99 

1228 

1229 

262 

1239 

832 

1240 

166 

PR  BARRANOUITAS 

0601 

1188 

0606 

883 

0612 

620 

0613 

1142 

0616 

322 

0622 

466 

0624 

483 

0628 

682 

0630 

778 

0631 

331 

0632 

1100 

0633 

206 

0634 

836 

PR  CEIBA 

0212 

196 

PR  CI ALES 

0004 

889 

0020 

291 

0021 

668 

0023 

884 

0029 

427 

PR  COAMO 

0628 

824 

0828 

489 

0829 

741 

0638 

180 

0637 

932 

0641 

740 

PR  COMER 10 

0080 

333 

0088 

804 

0087 

113 

0088 

492 

0062 

988 

0063 

1226 

0064 

731 

0068 

412 

0088 

483 

0070 

496 

0072 

642 

0073 

111 

0078 

321 

0078 

343 

0090 

828 

PIT  CUANICA 

0200 

840 

0201 

100 

0202 

t» 

0208 

494 

0210 

188 

0218 

127 

0222 

208 

0228 

888 

0220 

0222 

288 

PR  GUAYAMA 

0126 
0186 

120 
388 

0128 
0186 

371 
882 

0141 

820 

0143 

491 

0180 

197 

0188 

414 

PR  GUA VANILLA 

0380 

287 

0384 

403 

0386 

239 

0387 

799 

0389 

634 

0362 

815 

0363 

819 

0377 

284 

0378 

808 

0384 

833 

0368 

214 

0389 

233 

PR  UAYUVA 

0181 
0166 

883 

782 

0182 
0171 

496 
433 

0183 

488 

0184 

276 

0186 

174 

0163 

308 

PR  LAJAS 

0002 

432 

0008 

187 

0010 

309 

Q028 

626 

0033 

692 

PR  LARES 

0080 

689 

0088 

238 

0086 

694 

0088 

880 

0060 

672 

0068 

252 

0067 

184 

0088 

680 

0080 

•49 

0063 

789 

0064 

278 

0069 

677 

0080 

488 

0081 

830 

0092 

0833 

408 

0082 

824 

PR  LAS  MARIAS 

0628 

217 

0828 

137 

110 

0838 

496 

0636 

822 

0844 

181 

0648 

212 

PR  MARICAO 

0081 

824 

0082 

339 

0083 

483 

0083 

89 

PR  MAUNABO 

0008 

731 

0008 

298 

0010 

893 

S» 

200 

0014 

802 

0018 

246 

0017 

212 

0022 

848 

0023 

880 

499 

0027 

318 

0028 

269 

PR  MOROVIS 

0126 
0188 

887 
868 

0132 
0160 

118 
704 

0133 

883 

0148 

984 

0147 

347 

0156 

606 

PR  NAGUABO 

0113 
0142 

148 
178 

0117 

426 

0120 

93 

0132 

499 

0133 

688 

0138 

265 

PR  OROCOVIS 

0378 

884 

0380 

S83 

0387 

818 

0392 

628 

0393 

168 

0394 

306 

0397 

633 

0398 

869 

0402 

888 

0404 

488 

0408 

832. 

0406 

347 

O407 

461 

0408 

390 

PR  PAT ILL AS 

0481 

280 

0483 

890 

0488 

141 

0488 

323 

0487 

381 

0488 

689 

0489 

449 

O480 

323 

0481 

618 

0488 

327 

0472 

307 

0478 

718 

0477 

1181 

0480 

822 

0489 

211 

PR  RINCON 

0814 

373 

0822 

802 

Pt  SABANA  CRANOE 

0288 

348 

O290 

14S 

03 12 

498 

PR  SALINAS 

0802 

493 

0904 

244 

0906 

307 

E 

0911 

216 

C 

0916 

338 

e 

0920 

180 

I 


IRS  S«ct<on  42(d)(5)(C>  QUALIFIED  CENSUS  TRACTS 


Pug*.  t17 


STATE:  PUERTO  RICO 


STATE  AND  COUNTY 
PR  SALINAS 

TRACT/ED 
E   0921 

POP. 
506 

TRACT/ED 
E   0922 

POP. 
313 

TRACT/ED 
E  •  0927 

POP. 
891 

TRACT/EO 
E  0928 

POP. 
104 

TRACT/EO 
E  0942 

POP. 
306 

TRA 

CT/ED 
0943 

POP. 
259 

PR  SAN  SEBASTIAN 

0945 
0101 
0162 

475 
287 

79 

0107 
0164 

860 
63 

0133 
0167 

518 
583 

0145 
0169 

604 
207 

0160 
0172 

398 

215 

0161 
0177 

331 
•27 

PR  SANTA  ISABEL 

0179 
OSSO 
0561 

438 

216 
582 

0181 
0551 
0562 

520 
880 
313 

0182 
0555 
0564 

784 
38 

136 

0558 

0565 

395 
66 

0559 
0585 

524 

757 

0560 
0589 

430 
231 

PR  UTUADO 

0591 
0251 
0269 
0277 

1241 
400 
231 
407 

0254 
0270 
0284 

202 
712 
856 

0256 
0272 
0285 

262 
601 
268 

0257 
0273 
0287 

485 

134 

200 

0261 
0274 
0288 

417 
285 
556 

0265 
0276 
0396 

468 

56 
467 

PR  VIEQUES 

0298 
0353 

406 
74 

0299 
0360 

281 
335 

0300 
0361 

573 
188 

0366 

215 

0372 

72 

0373 

111 

PR  VILLAL8A 
PR  YA8UC0A 

7201. 
0651 

2529 
419 

0655 

436 

0659 

741 

0670 

250 

0677 

189 

0678 

849 

PR  VAUCO 

0681 
0425 
0439 
0455 
0463 

455 

316 
544 
582 

173 

0682 

0426 
0441 
0456 
0465 

807 
469 

713 
604 
465 

0692 
0428 
0442 
0457 
0467 

507 
303 
630 
1010 
304 

0431 
0443 

0458 

361 

SO 

487 

0433 
0444 
0459 

164 
448 

1113 

0438 
0447 
0461 

719 
463 
108 

135000  TOTAL  POPULATION  OF  OUALIFIEO  CENSUS  TRACTS  /  PERCENT  20.0 


METROPOLITAN  AREA:  Aguadllla.  PR 


STATE  AND  COUNTY 
PR  AGUAOA 

PR  ISABELA 


PR  MOCA 


TRACT/EO 
E  0400 
0408 
0300 
0316 
0345 
0361 
0204 
022O 


E 
E 
E 
E 
E 
E 
E 


POP. 
630 

1413 
676 
491 
357 
640 
768 
562 


TRACT/EO 
E  0401 
0409 
0301 
0320 
0347 
0365 
0205 
0221 


POP.   TRACT/EO 
405   E  0402 


E 
E 
E 
E 
E 
E 
E 


313 
257 
754 
245 
421 
665 
704 


0410 
0306 
0321 
0356 
0367 
0206 
0222 


POP. 
986 
724 
340 
537 
277 
617 
886 
599 


TRACT/EO 
E  0403 
0412 
0309 
0322 
0357 
0370 
0207 
0223 


E 
E 
E 
E 
E 
E 
E 


POP. 
180 
703 

1432 
669 
782 
226 
376 

1348 


TRACT/EO 
E  0405 
E  0413 
E  0311 
E  0329 
E   0359 


0208 
0225 


POP. 
939 
455 
375 
331 
284 

435 
879 


TRACT/EO 
E   0407 


0313 
0330 
0360 


30472  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  19.9 
METROPOLITAN  AREA:  Aractbo.  PR 


POP. 
735 

108 
558 
237 


E   0216     853 
T  9999.99   4400 


STATE  AND  COUNTY 
PR  ARECIBO 

TRACT/ED 
T  3002. 

POP. 
2538 

TRACT/ED 
T  3004. 

POP. 
2350 

TRACT/EO 
T  3013. 

POP. 
3741 

TRACT/ED 
T  3016. 

POP. 
3924 

TRACT/EO 
T  3018. 

POP. 
1497 

TRACT/EO 
T  3019. 

POP. 
4142 

PR  CAMUY 

T  3024. 
E   0684 

1109 
840 

E   0695 

516 

E  0697 

261 

E  0698 

388 

E   0699 

658 

E   0700 

233 

PR  QUE6RADILLAS 

E   0701 
E   0452 
E  0465 

576 

446 
381 

E  0702 
E   0454 
E   0470 

259 

631 
327 

E  0703 
E  0455 
E  0471 

310 
136 
570 

E  0706 
E  0456 
E  0477 

311 
370 
721 

E   0460 
C  0480 

409 
548 

E   0463 
E   0484 

256 
884 

I 

s 


IRS  Sactlon  42(cl)(S)(C)  QUALIFIED  CENSUS  TRACTS 

METROPOLITAN  AREA:  AraclbO.  PR 

STATE  AND  COUNTY 
PR  OUEBRAOILLAS 

31974  TOTAL  POPULATION  Of  QUALIPICO  CENSUS  TRACTS  /  PERCENT  t9.9 


P«0>:  lit 


TRACT/ED 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

TRACT/EO 

POP. 

C  04*5 

•89 

E  04S6 

B04 

E  048* 

483 

E  0489 

320 

E   0491 

318 

E  0492 

1M 

METROPOLITAN  AREA:  Cagua*.  PR 


STATE  ANO  COUNTY 
PR  AQUAS  BUENAS 

PR  CAGUAS 
PR  CAYEY 


M  CtORA 


^R  0URA60 

PR  SAN  LORENZO 


TRACT/EO 
E  0001 
E  0009 
T  2009. 
E  0327 
0338 
0348 
C  0394 
E  0713 
E  0782 
E  0772 
E  0784 

T  aioi. 
T  aaot. 


POP. 
789 
142 

2111 
839 

1138 
302 
828 

tu 

144 

848 

834 

3412 

4888 


TRACT/EO 
E  0002 
E  0010 

E  C328 

E  0339 

t  0349 

E  0888 

E  07S4 

E  0783 

E  0773 

E  0788 

T  8202. 


POP. 
483 
820 

404 
388 

274 
877 
380 

1809 
1213 
1370 


TRACT/EO 
f  0004 
T  9903. 

E  0330 

I  0348 

f  03S0 

E  0388 

e  0788 

I  0784 

E  0778 


POP. 

718 

2814 

883 
948 
497 
439 
749 
131 
1187 


TRACT/EO 
E  0009 


POP.   TRACT/ED 
302   E  0007 


POP.   TRACT/EO 
293   I  0008 


0331 
0348 
0381 
0387 

0786 
E  0788 
E  0779 


560 
87 
261 
t06 
889 
187 
178 


0332 
0348 
0392 
0388 

0758 
0787 
0780 


865 
69 

826 
180 
624 
1350 
364 


0335 
0347 
0353 

0761 
0768 
0783 


POP. 
493 


59 
896 

182 

287 
584 

1423 


3824   T  2206. 


3218   T  8207. 


4885   T  •••9.99   719 


53166  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  RERCINT  30.0 


METROPOLITAN  AREA:  MayagtMt.  PR 


STATE  AND  COUNTY 
PR  ANASCO 
Mt  CA80  ftOJO 


PR  MAVAQUEZ 
PR  SAN  GERMAN 


TRACT/CO 
T  §101. 
E  0701 
E  0728 
E  0740 
E  0780 
E  0784 
T  0812.01 
E  0925 
E  0933 
E  0844 
E  0883 


PO^. 

2970 

1108 

868 

386 

VI 

3883 

•6 

308 

•«• 

3«4 


TRACT/CO 
T  8107. 
0709 
0727 
0741 
0783 
••••.99 
0612.02 
0«26 
0834 
0846 
••01. 


E 
E 

E 
E 

T 
T 
E 
E 
E 
T 


3780 
201 
304 
881 
474 
728 

1784 
488 
804 
895 

1841 


.  TRACT/10    POP.   TRACT/EO    MP.   TRACT/CD    MP.   TRACT/tD    MP. 


E  0713 

S  0730 

E  0744. 

E  0794 


826 

310 
343 
385 


T  0812.03  3805 

E  0927  784 

E  0836  248 

E  0981  729 

T  MSS-SS  838 


E  0714 

E  0733 

E  0746 

E  0788 


E  0938 
E  0937 
E  0955 


782  E  0715 

35  E  0737 

384  E  0747 

494  E  0782 


813  E  0930 
801  E  0038 
315   E  0961 


782  E  0716 

499  E  0739 

841  E  0748 

•00  E  0783 


327  E  0832 
407  E  0839 
483   E  0962 


833 

886 
831 
•43 


•85 
281 
278 


40048  TOTAL  MPUUTION  OF  QUALIFIED  CENSUS  TRACTS  /  ^ERCfNT  20.0 


MCTROMLITAN  AREA:  Pone*.  M 


STATE  ANO  COUNTY 
PR  PONCI 


TRACT/EO 
T  0702. 
T  0718.02 


MP. 

11922 

7381 


TRACT/EO 
T  0703. 
T  0736. 


POP. 
3868 

II 


TRACT/CO 
T  0704. 
T  0738. 


POP. 
4328 

1882 


TRACT/ED 
T  0707. 


POP.   TRACT/ED 
1973   T  0709. 


POP.   TRACT/ED 
8100   T  0713. 


8932 


46007  TOTAL  MPULATtON  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT    19.8 


I 


IRS  Sactton  42(d)(S)(C)  QUALIFIED  CENSUS  TRACTS 


PaO«:  It* 


METROPOLITAN  AREA:  San  Juan.  PR 


STATE  AND  COUNTY 
PR  BARCELONETA 
PR  BAVAMON 
PR  CANOVANAS 
PR  CAROLINA 
PR  CATANO 
PR  COROZAL 


PR  FAJARDO 

PR  FLORIDA 

PR  GUAVNABO 
PR  HUMACAO 

PR  JUNCOS 

PR  LAS  PIEDRAS 


PR  LOIZA 
PR  LUOUILLO 


PR  MANATI 
PR  NARANJITO 


PR  RIO  GRANDE 
PR  SAN  JUAN 


PR  TOA  ALTA 
PR  TOA  BAJA 
PR  TRUJILLO  ALTO 
PR  VEGA  ALTA 
PR  VEGA  BAJA 


TRACT/ED 

T  990S. 

T  0304. 

T  tOOf. 

T  0810. 

T  020t. 

C  0176 
01*4 
0197 
0204 
0210 
0216 
0006 
0016 
1350 
1362 

T  0401.01 

E   1000 

E   1011 

E   1021 

E   1031 

E  03S0 

T  B902. 

E  0S2S 
053S 
0SS2 
1101. 
0290 
0299 
0276 
1030 
0100 
0116 
0125 
0131 
0138 
9907. 

T  0002. 

T  0034. 

T  0044. 

T  0060. 

T  9901. 

T  1211. 

T  0605. 

T  9901. 

E   1125 


E 
E 
E 
E 

E 
E 
E 
E 
E 


E 
E 
T 
E 
E 
E 
E 
E 
E 
E 
E 
E 
T 


POP. 
2689 

913 
7631 
S933 

1542 
592 

336 
467 
656 
466 

143 
359 

397 

876 

407 

3996 

963 

647 

413 

721 

628 

1708 

330 

453 

419 

4836 

366 

249 

1093 

IM 

151 

365 

480 

781 

343 

9113 

1084 

3041 

5297 

2657 

7682 

5279 

4366 

6011 

.  233 


TRACT/ED    POP.   TRACT/EO    POP.   TRACT/EO    POP.   TRACt/EO    POP.   TRACT/ED    POP. 


T  0307. 
T  1003. 


T  0204.04 
E  0178 
0186 
0198 
0205 
0211 
0217 
0007 
0018 
1353 


E 
E 
E 
E 
E 
E 
E 
E 


T  0401.02 
E  1005 
E  1013 
E  1022 
E  1033 
E  0252 
T  9904. 
E  0527 
0536 
0555 
1104. 
0251 
0260 
0278 
1034 
0107 
0117 
0126 
0132 
0140 
T  9908. 
T  0006. 
T  0035. 
T  0045. 
T  0082.01 
T  9903. 
T  1220. 

T  9902. 
E   1127 


E 
E 
T 
E 
E 
E 
E 
E 
E 
E 
E 
E 


2469 
953 

4519 
658 
822 

706 
938 

330 

1257 

338 

157 

1121 

3504 

303 

755 

633 

1140 

354 

1974 

261 

773 

643 

2264 

319 

392 

225 

566 

504 

362 

874 

602 

785 

3691 

3708 

10507 

2429 

2999 

5266 

3583 

5340 
788 


T  0318. 
T  1007. 


0179 
0187 
0199 
0206 
0212 
0219 
0012 
0019 
1354 


T  0401.03 
E  1007 
E  1015 
E  1023 
E  1034 
E  0254 
T  9999.99 
E  0528 
E  0541 
E  0560 
T  1106. 
E  0253 
0263 
0281 
1035 
0110 
0118 
0127 
0133 
0141 
T  9999.99 
T  0007. 
T  0036. 
T  0046. 
T  0090. 

T  1222. 


E   1132 


E 
E 
E 

E 
E 
E 
E 
E 


1672 
4627 


754 
685 
456 

707 
525 

673 
431 
478 
107 

2837 

879 

704 

396 

696 

313 

3439 

324 

630 

81 

1532 

572 

89 

506 

1174 

544 

207 

357 

358 

526 

655 

1708 

1800 

5349 

2660 


212 


301874  TOTAL  POPULATION  OF  QUALIFIED  CENSUS  TRACTS  /  PERCENT  20.0 


T  0321. 
T  1006. 


E 
E 
E 
E 
E 
E 
E 
E 
E 


0180 
0188 
0201 
0207 
0213 
0220 
0013 
0020 
1356 


2244 
1321 


632 

79 

385 

485 

968 
629 
263 
269 
259 


T  0404.22  587 

E   1008  373 

E   1017  805 

E   1025  600 

E   1035  462 

E  0255  173 


E  0530 

E  0543 

E  0564 

E  0255 

E  0265 

E  1036 

E  0111 

E  0120 

E  0126 

E  0134 

E  0142 


T  0013 
T  003 
T  004 
T  0093' 


914 
409 
810 


5477   T  1223. 


453 


1134 


E 
E 
E 
E 
E 
E 
E 
E 
E 


0181 
0189 
0202 
0208 
0214 
0221 
0014 
0044 
1357 


T  0408. 

E  1009 

E  1018 

E  1027 

E  1037 

E  0301 

E  0531 

E  0544 


E  0256 
E  0273 


E 
E 
E 
E 
E 


0112 
0123 
0139 
0136 
0143 


T  0021. 
T  0040. 
T  0048. 


876   T  9906; 


788 

469 
325 
562 
605 
266 
318 
304 
182 

3410 
427 
726 
576 
396 
253 

313 
506 


464 

207 


677 
241 
382 
535 
174 

2559 

1382 
4493 


3197 


E  0183 

E  0192 

E  0203 

E  0209 

E  0215 

E  0015 

T  9907. 

E  1361 


E  1010 

E  1020 

E  1028 

E  1039 

T  9901. 

E  0533 

E  0551 


E  0258 
E  0275 


E 
E 
E 
E 

E 


0114 
0124 
0130 
OI37 
0145 


T  0029. 
T  0043. 
T  0054.02 


187 
827 
518 
709 
639 

255 

5532 

547 


925 

1045 
296 
403 

2199 

486 

818 


384 
935 


1252 
449 
305 
673 
233 

2733 
6i80 
2979 
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STATE 
AZ 
CA 


CO 
CT 
FL 
HI 
ID 


ME 

MT 
NH 
NO 


NV 
NV 
OR 
PA 
PR 
TN 
TX 
«A 
WV 


METROPOLITAN  AREA 

PHOENIX.  AZ 

ANAHEIM-SANTA  ANA.  CA 

LOS  ANGELES-LONG  BEACH.  CA 

REDOING.  CA 

SAN  FRANCISCO,  CA 

PUEBLO.  CO 

NEW  HAVEN-MERIOEN.  CT 

BRADENTON.  FL 

HONOLULU.  HI 

BOISE  CITY.  10 

BOSTON.  MA 

SPRINGFIELD.  MA 

PORTLAND.  ME 

BILLINGS.  MT 

PORTSMOUTH-DOVER-ROCHESTER.  NH 

ATLANTIC  CITY.  NJ 

VINELAND-MILLVILLE-BRIOGETON. 

SANTA  FE.  NM 

LAS  VEGAS.  NV 

BRONX  BROUGH.  NY 

EUGENE -SPRINGE I ELD.  OR 

STATE  COLLEGE.  PA 

ARECIBO.  PR 

CLARKSVILLE-HOPKINSVILLE.  TN-K 

BRYAN-COLLEGE  STATION.  TX 

BELL INGHAM.  WA 

CASPER.  WY 


NONMETROPOLITAN  AREAS 
STATE  COUNTY 

AK   ALEUTIAN  ISLANDS 

KETCHIKAN  GATEWAY 

PRINCE  OF  WALES-OUTER  KETCHIKA 

WRANGELL-PETERSBURG 
AR   BAXTER 

FULTON 

MARION 

SHARP 
AZ   APACHE 

GRAHAM 

PINAL 
CA   ALPINE 

HUMBOLDT 

LAKE 

MENDOCINO 

PLUMAS 

SISKIYOU 
CO   ALAMOSA 

CHAFFEE 


METROPOLITAN  AREA 

TUCSON.  AZ 

BAKERSFIELD.  CA 

MERCED.  CA 

RIVERSIDE-SAN  BERNARDINO.  CA 

SANTA  CRUZ.  CA 


DAYTONA  BEACH.  FL 
BROCKTON.  MA 


BERGEN-PASSAIC.  NJ 

RENO  NV 

ORANGE  COUNTY.  NY 

MEDFORO.  OR 

PONCE.  PR 
OLYMPIA.  WA 

COUNTY 

BETHEL 

KOBUK 

SKAGWA  Y  •  YAKUT  AT  -  ANGOON 

YUKON-KOYUKUK 

BOONE 

IZARD 

MISSISSIPPI 

STONE 

COCHISE 

LAPAZ 

SANTA  CRUZ 

AMADOR 

IMPERIAL 

LASSEN 

MODOC 

SAN  BENITO 

TEHAMA 

ARCHULETA 

CHEYENNE 


METROPOLITAN  AREA 

CHICO.  CA 
MODESTO.  CA 

SALINAS-SEASIDE -MONTEREY.  CA 
SANTA  ROSA-PETALUMA.  CA 


FITCHBURG-LEOMINSTER.  MA 

UERSEY  CITY.  NJ 

SALEM.  OR 
SAN  JUAN.  PR 

YAKIMA.  WA 

COUNTY 

DILLINGHAM 
KOOIAK  ISLAND 
VALDEZ-CORDOVA 

CARROLL 

JACKSON 

NEWTON 

VAN  BUREN 

COCONINO 

MOHAVE 

YAVAPAI 

CALAVERAS 

INYO 

MADERA 

MONO 

SAN  LUIS  OBISPO 

TRINITY 

BACA 

CLEAR  CREEK 


METROPOLITAN  AREA 


FRESNO.  CA 
OAKLAND.  CA 
SAN  DIEGO.  C4b 
VISALIA-TULARE-PORTERVILLE.  CA 


LAWRENCE -HAVERHILL.  MA-NH 


MONMOUTH-OCEAN.  NJ 


COUNTY 

HAINES 

NOME 

WADE  HAMPTON 

CLEBURNE 

MADISON 

SEARCY 

WOODRUFF 

GILA 

NAVAJO 


< 

Z 

o 


s 


I 

3 
Q. 


a 

3 

cr 

(D 
-I 


DEL  NOftTE 

KINGS 

MARIPOSA 

NEVADA 

SIERRA 

TUOLUMNE 

BENT 

CONEJOS 


z 

o 
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STATE  COUNTY 

COSTILLA 

DOLORES 

GILPIN 

HUERFANO 

LA  PLATA 

MESA 

MONTROSE 

PARK 

RIO  BLANCO 

SAN  JUAN 

TELLER 

DE   KENT 

FL   CHARLOTTE 

GU 

HI    HAWAII 

10   ADAMS 
BLAINE 
BUTTE 
CASSIA 
ELMORE 
aOOOING 
KOOTENAI 
LINCOLN 
ONE IDA 
SHOSHONE 
WASHINGTON 

IL   LEE 

KY   BELL 

HAROIN 
KNOX 

MAGOFFIN 
PIKE 

MA   BARNSTABLE 
NANTUCKET 

ME    AROOSTOOK 
LINCOLN 
WALOO 

MS  CALHOUN 
LOWNDES 
YAZOO 

MT   BEAVERHEAD 
CARBON 
DEER  LODGE 
GARFIELD 
JEFFERSON 
LIBERTY 
MEAGHER 
PARK 
PRAIRIE 
SHERIDAN 
TETON 


Oua«  B  Trust  T 


COUNTY 

CROWLEY 

EAGLE 

GRAND 

JACKSON 

LAKE 

MINERAL 

MORGAN 

PHILLIPS 

RIO  GRANDE 

SAN  MIGUEL 

WASHINGTON 

SUSSEX 

•LADES 


KAUAI 

BEAR  LAKE 

BOISI 

CAMAS 

CLARK 

FRANKLIN 

IDAHO 

LATAH 

MADISON 

OWVHEi 

TETON 


ESTILL 

HARLAN 

LAUREL 

MARTIN 

WHITLEY 

DUKES 

PLYMOUTH 

CUMBERLAND 

PENOBSCOT 

WASHINGTON 

CHOCTAW 

MARION 

BIG  HORN 

CARTER 

FERGUS 

GLACIER 

JUDITH  BASIN 

LINCOLN 

MINERAL 

PETROLEUM 

RAVALLI 

SILVER  BOW 

TOOLE 


COUNTY 

CUSTER 

FREMONT 

GUNNISON 

KIOWA 

LAS  ANIMAS 

MOFFAT 

OTERO 

PITKIN 

ROUTT 

SEDGWICK 

YUMA 

HENDRY 


MAUI 
BENEWAH 

CANYON 

CLEARWATER 

FREMONT 

JEFFERSON 

LEMHI 

MINIDOKA 

PAYETTE 

TWIN  FALLS 


FLOYD 
HARRISON 
LINCOLN 
MEAOE 

FRANKLIN 
WORCESTER 

HANCOCK 

SAGADAHOC 

YORK 

JASPER 

NOXUBEE 

BLAINE 

CHOUTEAU 

FLATHEAD 

GOLDEN  VALLEY 

LAKE 

MADISON 

MISSOULA 

PHILLIPS 

ROOSEVELT 

STILLWATER 

TREASURE 


COUNTY 

DELTA 

GARFIELD 

HINSDALE 

KIT  CARSON 

LINCOLN 

MONTEZUMA 

OURAY 

PROWERS 

SAGUACHE 

SUMMIT 


INDIAN  RIVER 


BINGHAM 

BOUNDARY 

CARIBOU 

CUSTER 

OEM 

JEROME 

LEWIS 

NEZ  PERCE 

POWER 

VALLEY 


OARRARO 
JOHNSON 
MADISON 
MERCER 

HAMPSHIRE 

KNOX 
SOMERSET 

KEMPER 
PEARL  RIVER 

BROADWATER 

DANIELS 

GALLATIN 

GRANITE 

LEWIS  AND  CLARK 

MCCONE 

MUSSELSHELL 

POWELL 

SANDERS 

SWEET  GRASS 

VALLEY 


I 
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COUNTY 
WIBAUX 


GRAFTON 

STRAFFORD 

CHAVES 

EDOY 

HIDALGO 

MORA 

SAN  OUAN 

TAOS 

CHURCHILL 

EUREKA 

LYON 

STOREY 

CHENANGO 

SCHUYLER 

ULSTER 

NOWATA 

CLATSOP 

CURRY 

GRANT 

JOSEPHINE 

LINN 

TILLAMOOK 

WASCO 

BUTLER 

UNION 

STANLEY 

POLK 

CARBON 

GARFIELD 

KANE 

SAN  JUAN 

UINTAH 

MONTGOMERY 

BENNINGTON 

ORANGE 

WINDSOR 

CHELAN 

GARFIELD 

KITTITAS 

OKANOGAN 

SKAMANIA 
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STATE 

COUNTY 

WHEATLAND 

NC 

WATAUGA 

NH 

CHESHIRE 

ROCKINGHAM 

NM 

CATRON 

OE  BACA 

HARDING 

MCKINLEY 

ROOSEVELT 

SOCORRO 

VALENCIA 

NV 

CARSON  CITY 

ESMERALDA 

LINCOLN 

PERSHING 

NY 

CAYUGA 

LEWIS 

SULLIVAN 

OK 

CRAIG 

OR 

BAKER 

CROOK 

GILLIAM 

JEFFERSON 

LINCOLN 

SHERMAN 

WALLOWA 

PA 

ARMSTRONG 

SCHUYLKILL 

RI 

NEWPORT 

SO 

HARDING 

TN 

LINCOLN 

TX 

NACOGDOCHES 

UT 

BEAVER 

EMERY 

JUAB 

PIUTE 

SUMMIT 

WAYNE 

VA 

FREDERICKSBURG 

VI 

VT 

ADDISON 

LAMOILLE 

WINDHAM 

WA 

ASOTIN 

DOUGLAS 

JEFFERSON 

MASON 

SKAGIT 

WHITMAN 

WV 

PRESTON 

W¥ 

SHERIDAN 

COUNTY 

COUNTY 

YELLOWSTONE  NATIONAL  PARK 

HILLSBOROUGH 

MERRIMACK 

COLFAX 

CURRY 

GRANT 

GUADALUPE 

LINCOLN 

LUNA 

OTERO 

QUAY 

SAN  MIGUEL 

SIERRA 

TORRANCE 

UNION 

DOUGLAS 

ELKO 

HUMBOLDT 

LANDER 

MINERAL 

NYE 

WHITE  PINE 

CORTLAND 

JEFFERSON 

SENECA 

ST.  LAWRENCE 

YATES 

OTTAWA 

COLUMBIA 

COOS 

DESCHUTES 

DOUGLAS 

HARNEY 

HOOD  RIVER 

KLAMATH 

LAKE 

MALHEUR 

MORROW 

UMATILLA 

UNION 

WHEELER 

INDIANA 

PIKE 

WAYNE 

Virgin  Islands 


DAGGETT 
GRAND 
MILLARD 
SANPETE 

WASATCH 


CHITTENDEN 
RUTLAND 

CLALLAM 
GRAYS  HARBOR 
KLICKITAT 
PACIFIC 
WAHKIAKUM 


DUCHESNE 
IRON 
MORGAN 
SEVIER 

WASHINGTON 


FRANKLIN 
WASHINGTON 

COLUMBIA 
ISLAND 
LEWIS 
SAN  JUAN 
WALLA  WALLA 


I 


I 

I 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Secretary 

24  CFR  Parts  291.  i77  and  578 

f  Oock«t  No.  R-91-14pi;  FR-2704-F-03] 

RIN  2S02-AEM  I 

Single  Family  Propierty  Disposition: 
Homeless  Initiative 

agency:  Office  of  Secretary.  HUD. 
action:  Final  rule,  i 


r.  This  rulq  makes  final  with 
changes  an  interim  jnile  published  on 
January  11. 1990  at  $5  PR  1156.  The  rule 
links  HUDs  Single  family  Property 
Disposition  prograiti  to  the  Department's 
priority  to  help  end  the  tragedy  of 
homelessness  by  ptoviding  for  the 
disposition  of  HUCKacquired  single 
family  properties  for  use  by  the 
homeless. 

EFFECTIVE  DATE:  October  16. 1991. 
FOM  FURTHER  INFOf^TION  CONTACT 
Jacqueline  B.  Campbell.  Single  Family 
Property  Dispositioh  Division,  room 
9172.  (202)  708-4594;  or  William  A. 
Molster.  Jr..  Special  Needs  Assistance 
Program.  Room  72m,  (202)  708-4300; 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20ftlO.  TDD  number  for 
hearing-  and  speech-impaired.  (202)  708- 
4594.  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  nile  were  submitted  to 
the  O^ice  of  Management  and  Budget 
(OMB)  for  review  u  nder  the  Paperwork 
Reduction  Act  of  1^80  and  approved 
under  OMB  contro  numbers  2502-0306 
and  2502-0412. 

I.  Background 

This  rule  makes 
published  by  the  Department  on  January 
11. 1990  (55  FR  115^).  describing  the 
policies  and  procedures  governing  the 
disposition  of  HUDJ-acquired  properties 
for  use  by  the  homeless.  The  rule 
provides  for  dispo^tion  by  direct  sale  or 
lease  with  option  t^  purchase.  The  rule 
also  provides  for  lelase  with  option  to 
purchase  for  appliqants  for  acquisition 
grants  under  the  Siipportive  Housing 
Demonstration  (24  CFR  parts  577  and 
578).  j 

HUD  acquires  the  single  family 
properties  made  available  under  this 
rule  in  exchange  for  payment  of 
insurance  claims  under  the  FHA-insured 
mortgage  program,  as  well  as  by 


inal  an  interim  rule 


conveyance  to  the 


Secretary  as  agent  for 


the  United  States  ii  nder  other  Federal 
laws  or  programs  ( except  Real  Estate 


IMI 


Owned  (REO)  properties  acquired  under 
the  Government  National  Mortgage 
Association  (GNMA)  Mortgage-Backed 
Securities  Program).  The  disposition  of 
the  property  is  authorized  by  section 
204(g)  of  the  National  Housing  Act. 

A  proposed  rule  that  would  govern  the 
entire  Single  Family  Property 
Disposition  Program  was  published  for 
public  comment  on  April  4, 1991.  at  56 
FR  13996.  Today's  final  rule  governing 
the  use  of  HUD-acquired  property  for 
the  homeless  will  be  a  subpart  of  the 
more  comprehensive  rule.  The  section 
numbers  used  in  the  interim  rule  have 
been  changed  in  today's  final  rule  to 
conform  with  the  section  numbers  of  the 
proposed  comprehensive  rule. 

When  the  Department  published  the 
interim  rule  on  January  11. 1990,  the 
public  was  asked  to  comment  on  the 
policies  and  procedures  described  in  the 
rule.  Those  comments,  as  well  as  the 
experience  of  operating  the  program 
under  the  interim  rule  for  over  a  year, 
have  been  considered  in  developing  this 
final  nde. 

II.  Public  Comment 

The  Department  received  over  20 
comments,  the  majority  of  which  were 
from  organizations  that  provide  housing 
and  services  for  the  homeless 
(providers).  Several  of  the  comments 
referred  to  the  analysis  contained  in  the 
preamble  to  the  January  11. 1990  interim 
rule  regarding  the  overall  cost  of  the 
program  to  the  mortgage  insurance 
funds.  Although  these  commenters 
generally  disagreed  with  that  analysis. 
the  Department  believes  its  justification 
in  the  preamble  provides  the  best 
analysis  available  from  current  data. 
Other  comments  focused  on  the 
following  specific  issues: 

Applicant  Approval  Procedures  and 
Notice  to  Applicants  (Section  291.410) 

The  interim  rule  requires  that  an 
applicant  be  preapproved  by  HUD 
before  it  is  eligible  to  be  notified  of 
properties.  Two  commenters  stated  that 
nonprofit  applicants  should  meet  strict 
qualifying  standards  and  be  screened 
for  good  management  and  financial 
ability. 

HUD  agrees  with  the  commenters,  and 
has  revised  the  final  rule  at 
§  291.410(a)(2)  to  include  more  thorough 
applicant  data  before  approval  for 
program  participation.  The  final  rule 
also  has  been  changed  to  require 
applicants  to  agree  in  writing  to  abide 
by  all  regulations  governing  the 
program.  This  "master  agreement"  is  in 
addition  to  the  lease  agreement,  which 
covers  matters  concerned  with  the 
property.  The  master  agreement  is  also 
required  for  purchasers  of  property  for 


use  by  the  homeless.  HUD  believes 
these  measures  will  help  ensure  the 
program  is  used  for  the  intended 
purpose  by  clearly  delineating 
requirements  and  responsibilities  in 
these  two  documents. 

Another  commenter  stated  that  the 
requirement  for  applicants  to  describe 
past  experience  in  working  with  the 
homeless  may  deter  groups  that  have  no 
experience  in  that  area.  Approval  of  an 
applicant  is  not  based  entirely  on  the 
applicant's  experience.  HUD  recognizes 
that  some  applicants  may  not  have  such 
direct  experience,  but  may  have  other 
experience  that  will  compensate,  or  may 
make  arrangements  with  an  experienced 
provider,  such  as  a  contractual 
relationship,  to  provide  necessary 
supportive  services. 

One  commenter  recommended  that 
HUD  field  offices  work  cooperatively 
with  local  neighborhood  representatives 
to  make  sure  applicants  meet  all 
specified  criteria.  HUD  has  issued 
notices  and  guidelines  to  this  effect  to 
the  field  offices,  but  sees  no  reason  to 
include  this  internal  management  tool  in 
the  rule  itself. 

HUD  received  one  comment  stating 
that  the  approval  procedures  are 
confusing,  and  recommending  that  HUD 
offer  technical  assistance  to  potential 
applicants.  HUD  agrees,  and  has  revised 
S  291.410  to  clarify  the  data  an  applicant 
must  submit  to  HUD  for  approval  to 
participate  in  the  program.  In  addition, 
field  offices  have  been  instructed  to 
assist  applicants  in  the  approval 
process. 

One  commenter  suggested  that 
priority  be  given  to  governmental 
applicants  over  nonprofits.  Because  the 
program  is  not  a  competitive  program. 
HUD  does  not  believe  that  any  one 
applicant  should  get  a  preference  over 
another,  and  no  case  was  made  by  the 
commenter  of  why  government  should 
have  priority  over  nonprofit 
organizations.  To  the  contrary, 
experience  with  the  program  has  shown 
that  a  large  majority  of  participants  in 
this  program  have  been  nonprofit 
organizations,  which  have  typically 
taken  the  lead  in  addressing  this  major 
social  issue.  HUD  believes  its  policy  of 
first  come-first  served,  as  set  out  in 
§  291.410(b)(1).  is  a  fair  one.  Applicants 
are  required  to  designate  a  geographical 
area  of  interest,  and  HUD  coordinates 
the  dissemination  of  information  about 
properties  in  that  area  in  a  manner  that 
ensures  that  applicants  working  in  the 
same  area  receive  the  information  at  the 
same  time. 

Another  commenter  stated  that 
preference  should  be  given  to  applicants 
with  homeless  persons  or  formerly 
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homeless  persons  either  on  the  lx>ards 
of  or  employees  of  the  applicants. 
Again,  HUD  does  not  view  this  program 
as  a  competitive  one.  It  should  also  be 
pointed  out  that,  under  S  281.435(b)  of 
this  rule,  boardmembers  or  employees  of 
a  provider  (and  those  with  whom  they 
may  have  a  family  or  business  tie)  may 
not  benefit  from  the  program,  which 
includes  occupying  a  property  leased  or 
purchased  by  the  provider.  This 
provision  applies  to  all  boardmembers 
or  employees  of  the  provider,  even 
though  they  may  be  homeless. 

One  conunenter  suggested  that  lessees 
of  HUD-acquired  properties  be  given 
priority  for  funding  under  the  McKinney 
Act  programs.  Assistance  under 
McKinney  Act  programs,  such  as  the 
Supportive  Housing  Demonstration 
programs,  is  awarded  in  national 
competitions  under  statutory  criteria. 
HUD  does  not  believe  the  McKinney  Act 
authorizes  such  a  priority.  However, 
applicants  for  Supportive  Housing  funds, 
under  both  the  Transitional  Housing 
Program  and  the  Permanent  Housing  for 
Handicapped  Homeless  Program,  are 
required  to  demonstrate  site  control  for 
a  project  in  most  cases.  In  S  291.42a  this 
rule  recognizes  that  requirement  and 
permits  an  applicant  for  a  Supportive 
Housing  acquisition  grant  to  lease, 
under  certain  conditions,  HUD-acquired 
properties  for  a  six-month  term  pending 
the  award  of  a  grant  to  purchase  the 
property.  If  the  applicant  is  unsuccessful 
and  is  not  awarded  a  grant,  it  may 
convert  the  six-month  lease  to  a  lease 
with  an  option  to  purchase,  provided  it 
agrees  to  abide  by  the  requirements  of 
this  program. 

One  commenter  expressed  concern 
about  protecting  the  identity  of 
providers  who  use  the  properties  to 
provide  shelter  for  victims  of  domestic 
violence,  and  recommended  that  the 
program  guarantee  the  anonymity  of 
such  providers  and  their  occupants. 
HUD  recognizes  the  need  to  protect  the 
identity  of  all  occupants  of  the 
properties,  whether  or  not  they  are 
victims  of  domestic  violence,  but  does 
not  believe  it  is  necessary  to  include 
such  a  provision  in  the  rule.  The  identity 
of  any  individual  occupying  the 
properties  is  protected  under  the 
"personal  privacy"  exemption  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552(b)(6]).  (HUD  also  interprets  this 
exemption  as  extending  to  street 
addresses  of  properties  leased  under  the 
progranx.  since  information  on  the 
location  of  properties  can  be  used  to 
identify  the  occupants.)  The  exemption, 
however,  does  not  extend  to  groups  or 
organizations;  therefore,  the  identity  of 
the  providers,  which  are  governmental 


entities  or  nonprofit  organizations, 
cannot  be  protected. 

Concentration  of  Property  in  a  Single 
Neighborhood  (Section  291.400(f)) 

The  interim  rule  provides  that,  to  the 
extent  practicable  and  possible,  HUD 
will  avoid  excessive  concentration  in  a 
single  nei^borfaood  of  properties  leased 
or  sold  under  this  program.  One 
commenter  suggested  that  no  more  than 
five  percent  of  HUD  properties  leased  or 
sold  for  the  homeless  should  be  in  an 
area,  and  no  more  than  one  such  facility 
per  block,  while  another  commenter 
stated  that  making  properties  available 
in  clusters  would  facilitate  delivery  of 
supportive  services. 

FIUD  believes  that  the  need  to  avoid 
excessive  concentration  in  a  single 
neighborhood  is  important  to  the  goal  of 
integrating  former  homeless-persons  into 
the  community.  However,  rigid 
standards  such  as  these  would  be 
counterproductive  and  do  not  recognize 
the  diversity  of  communities  and  needs. 
The  need  for  flexibility  outweighs  the 
need  to  establish  strict  standards  to 
ease  delivery  of  supportive  services. 
Therefore,  the  rule  is  unchanged  on  this 
issue. 

Ten  Percent  oflnveiitory  Available  for 
Lease  Program  (Section  291.400(c)) 

The  interim  rule  provides  that  up  to 
ten  percent  of  HUD's  total  inventory  of 
eligible  properties,  as  of  October  1, 1989, 
will  be  made  available  for  lease  under 
this  program.  On  October  1  in 
subsequent  years,  the  ten  percent  figure 
will  be  adjusted  upward  or  downward 
to  reflect  increases  or  decreases  in  the 
total  inventory.  Two  commenters 
recommended  that  HUD  field  offices  be 
given  the  authority  to  make  more  than 
ten  percent  of  their  inventory  available 
where  there  is  a  demonstrated  need. 

While  the  ten  percent  cap  remains  in 
the  rule  at  S  291.400(c),  HUD  Regional 
Offices  have  been  given  the  authority  to 
increase  the  number  of  leased  properties 
in  an  area  where  the  need  for  more 
properties  is  demonstrated  and  where 
there  are  sufficient  properties  available, 
provided  that  the  ten  percent  figure  is 
not  exceeded  nationwide. 

Eligible  Properties  A  vailable  for  Lease 

The  interim  rule  provides  that 
properties  will  not  be  made  available  for 
lease  under  this  program  until  they  had 
been  listed  for  sale  for  at  least  30  days. 
(See  S  291.1(c)(2)  of  the  interim  rule.) 
Several  commenters  complained  about 
this  procedure,  pointing  out  that  only 
undesirable  properties  were  still 
available  after  30  days.  In  addition,  the 
Congress  expressed  its  disapproval  of 
this  provision  in  the  rule  in  section  337 


of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (NAHA),  and 
prohibited  HUD  from  implementing  It  in 
a  final  rule. 

The  provision  has  been  removed  iiom 
the  final  rule.  All  eligible  properties, 
whether  offered  for  direct  sale  or  lease, 
will  now  be  offered  to  approved 
applicants  for  a  ten-day  period  before 
being  offered  for  sale  to  the  general 
public.  Properties  on  which  no  offer  to 
lease  or  purchase  is  received  from  an 
applicant  during  the  ten-day  period  will 
then  be  made  available  for  sale  to  the 
general  public.  After  a  45-day  public 
sale  period.  Field  O^ices  will  offer 
eligible  properties  for  lease  to  applicants 
who  have  expressed  an  interest  during 
or  after  the  45-day  public  sale  period,  as 
described  in  {  291.410(d)(3).  Applicants 
should  note  that,  under  §  291.425(c).  they 
may  submit  a  competitive  bid  during  the 
public  bidding  period.  Direct  sale  offers 
will  be  accepted  at  any  time  after  the 
initial  ten-day  offering  period,  under  the 
conditions  described  in  S  291.410(d)(4). 

Maximum  3-year  Least  Term  (Section 
291.415(b)) 

Under  the  interim  rule,  properties  are 
available  for  lease  for  a  maximum  of 
three  one-year  terms.  HUD  received  a 
number  of  comments  on  this  provision, 
all  of  which  stated  that  providers  should 
be  allowed  to  lease  properties  for  a 
considerably  longer  period.  This 
provision  was  also  disapproved  by  the 
Congress  in  section  337  of  the  NAHA. 
The  final  rule  has  changed  to  allow  a 
maximum  of  five  years  for  the  lease 
period. 

The  main  purpose  of  the  Single  Family 
Property  Disposition  Program  is  to 
reduce  the  inventory  of  HUD-acquired 
properties  in  a  manner  that  ensures  the 
maximum  return  to  the  FHA  insurance 
fund  as  quickly  as  possible  through  the 
sale  of  the  properties  at  fair  market 
value.  Only  by  replenishing  the 
insurance  fund,  which  is  self-sustaining, 
can  HUD  ensure  its  strength  and 
preserve  it  for  use  by  future 
homebuyers.  The  purpose  of  the  Single 
Family  Property  Disposition  Homeless 
Initiativ*  is  to  provide  transitional 
housing  for  the  homeless  through 
providers  who  agree  to  help  families, 
through  supportive  services,  become 
self-sufficient  and  move  into  permanent 
housing.  HUD  believes  that  five  years  is 
the  longest  period  that  sale  of  the 
property  committed  to  this  program  can 
reasonably  be  delayed. 

Section  291.415(b)  of  the  final  rule 
provides  that  a  property  may  be  leased 
for  an  initial  lease  term  of  one  year.  The 
lease  is  renewable  for  four  additional 
one-year  terms,  at  the  option  of  the 
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provider  and  with  |he  approval  of  HUD. 
HUD  approval  to  rtnew  a  lease  is  a  new 
provision  in  the  finbl  rule,  but  one  that 
the  Department  believes  is  necessary  to 
ensure  that  the  program  is  used  for  the 
intended  purpose.  HUD  approval  will  be 
based  on  whether  the  provider  has  met 
the  requirements  o^  this  rule  and  the 
previous  year's  lease. 

(Providers  that  leasee  properties  under  the 
interim  rule  will  be  eligible  to  extend  the 
maximum  term  to  fiv^  years  if  they  sign  new 
leases  that  reflect  all  jother  changes  to  the 
program  as  described  in  this  rule.] 


!7os(  of  Repairs  and 
'.415(d),  291.415(f)(2). 


Responsibility  for 
Taxes  (Sections 
and  291.425(d)(2)) 

The  interim  rule  Requires  providers 
(lessees)  to  pay  all  repair  costs  on  the 
properties,  including  treatment  of  lead- 
based  paint  if  necessary.  It  also 
provides  that  properties  will  be  sold  on 
an  as-is  basis.  Five(  commenters 
disagreed  with  thi4  policy  because  of  the 
costs  to  the  providers. 

The  policy  of  selling  properties  in  as- 
is  condition  in  this  program  is  the  same 
policy  followed  by  HUD  in  its  overall 
Single  Family  Property  Disposition 
Program.  HUD  does  not  do  extensive 
refurbishing  and  repairs  before  the  sale 
of  any  property  in  its  inventory, 
although  it  does  inspect  and  treat 
defective  painted  alirfaces.  The 
mortgage  insurance  funds,  already 
significantly  depleted  by  a  record 
number  of  forecloses,  cannot  cover  the 
costs  of  repairs  an|  testing  and 
treatment  for  lead-based  paint. 
Providers  that  lease  properties  may  use 
rent  proceeds,  to  t]|e  extent  available,  to 
help  defray  the  operating  costs  of  a 
property,  which  include  reasonable 
repair  costs.  | 

Testing  and  trea^ent  for  lead-based 
paint  is  necessary  only  where  applicants 
lease  or  purchase  properties  constructed 
before  1978  and  where  children  under 
the  age  of  seven  are  expected  to  reside. 
HUD  suggests  that,  if  applicants  intend 
to  serve  famihes  wdth  children  under 
seven,  they  exerci^  judgment  by 
selecting  properties  constructed  after 
1978.  Where  needed,  one  facility  might 
be  designated  for  treatment  to 
accommodate  families  with  children 
under  age  of  seveni,  The  final  rule 
provides  that,  whefe  testing  of  leased 
property  reveals  the  presence  of  lead- 
based  paint  requiring  treatment  and  the 
lessee  concludes  tkat  the  cost  of 
treatment  would  be  beyond  its  means, 
the  lessee  may  cancel  the  lease.  The  rule 
has  also  been  changed  to  require  testing 
and  treatment,  where  necessary,  on  all 
applicable  surfaces,  rather  than 
"chewable"  surfac  es. 


JMI 


One  commenter  believes  that  HUD 
should  pay  the  property  taxes.  HUD 
disagrees,  because  property  taxes  also 
form  part  of  the  operating  costs  of  a 
property,  which  may  be  paid  out  of  any 
rent  proceeds  received  by  providers 
from  occupants.  Since  the  Department 
receives  only  the  nominal  fee  of  $1  per 
year  during  the  lease  period,  any 
payment  for  taxes  by  HUD  would  come 
from  the  mortgage  insurance  fund, 
further  increasing  the  loss  sustained  by 
the  fund.  Applicants  may  be  able  to 
work  with  local  governments  to  abate 
property  taxes,  in  which  case  it  will  not 
be  necessary  to  pay  the  taxes  to  HUD. 

Ten  Percent  Discount  on  Purchase  of 
Property  (Sections  291.415(f)(1). 
291.420(a)(3),  and  291.425(b)) 

The  interim  rule  provides  that 
properties  will  be  sold  at  a  ten  percent 
discount.  Several  commenters  thought 
that  the  discount  should  be  greater.  The 
preamble  to  the  interim  rule,  under  the 
section  entitled  "Justification  of  the  cost 
of  HUD's  Single  Family  Homeless 
Program,"  provided  HUD's  justification 
for  not  allowing  a  greater  discount  on 
the  sale  of  a  property.  Although  helping 
to  end  the  tragedy  of  homelessness  is  a 
priority  of  the  Department,  the  Secretary 
has  an  overarching  responsibility  to 
protect  the  financial  integrity  of  the  FHA 
insurance  funds.  Under  the  direct  sales 
program  of  the  Homeless  Initiative,  the 
ten  percent  discount  to  purchasers 
causes  little,  if  any,  loss  to  the  insurance 
funds.  The  same  carmot  be  said  when 
properties,  which  might  otherwise  be 
sold  promptly  at  fair  market  value,  are 
leased  for  $1  a  year.  Since  the  maximum 
lease  period  has  been  increased  to  five 
years,  the  loss  to  the  funds  will  be  an 
even  greater  one.  Therefore,  the 
Secretary  has  determined  that,  in  order 
to  avoid  further  jeopardizing  the 
security  of  the  insurance  funds,  no  loss 
may  be  sustained  on  sales  under  this 
program  and  the  allowable  discount  will 
remain  at  ten  percent.  This  discount  is 
available  whether  the  applicant 
purchases  property  under  the  direct  sale 
procedure,  described  in  {  291.425(b),  or 
under  the  competitive  sale  procedure, 
described  in  S  291.425(c). 

Resident  Rent  (Section  291.415(c)) 

The  interim  rule  allows  providers  to 
charge  rent  to  occupants  based  oh  their 
ability  to  pay.  but  not  in  an  amount  that 
exceeds  the  operating  costs  for  the 
property.  One  commenter  suggested  that 
the  rent  charged  should  be  calculated  in 
the  same  way  rent  is  calculated  for 
residents  of  public  housing  or  section  8 
assisted  housing,  i.e..  under  a  formula 
set  out  in  section  3(a]  of  the  U.S. 
Housing  Act  of  1937  (1937  Act). 


The  final  rule  retains  the  provision 
allowing  providers  to  charge  rent  based 
on  the  occupant's  ability  to  pay. 
However,  the  rule  now  provides  that  the 
amount  charged  may  not  exceed  the 
amount  allowed  under  the  1937  Act. 
Under  this  formula,  imless  HUD 
approves  a  higher  rent  after 
consideration  of  such  factors  as  the  cost 
of  operating  housing  in  the  area  and  the 
amount  of  the  lessee's  contribution  to 
the  program,  the  maximum  rent  a 
provider  may  charge  occupants  is  the 
highest  of:  (1)  30  percent  of  the  family's 
monthly  adjusted  income:  (2)  10  percent 
of  the  family's  monthly  income;  or  (3) 
any  part  of  welfare  payments  received 
from  a  public  agency  by  the  family 
specifically  designated  by  the  agency  for 
housing  costs.  In  no  event,  however, 
may  the  rent  charged  exceed  the 
operating  costs  of  the  property.  HUD 
will  provide  technical  assistance  to 
providers  in  calculating  maximum  rents. 

Definition  of  Homeless  (Section  291.405) 

One  commenter  wrote  that  the 
definition  of  "homeless"  in  the  interim 
rule  is  too  restrictive,  and  eliminates  a 
large  majority  of  the  homeless 
population  recognized  in  the  Federal 
preference  rule  applicable  to  public 
housing  and  section  8  assisted  housing 
programs.  (See  24  CFR  880.613  for  the 
preference  rule  as  applied  to  a  section  8 
program,  and  24  CFR  960.211  as  applied 
to  public  housing.) 

HUD  disagrees  with  the  commenter. 
The  Federal  preference  rule  applies  to 
public  and  Indian  housing  and  section  8 
housing  assistance  programs,  and 
generally  gives  a  preference  to  persons 
living  in  substandard  housing,  persons 
paying  more  than  50  percent  of  their 
income  for  rent,  and  persons 
involuntarily  displaced.  It  is  not 
considered  a  definition  of  homeless.  As 
used  in  the  interim  rule,  the  definition  of 
homeless  is  the  statutory  definition  of 
that  term  contained  in  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
The  definition  has  been  clarified  in  this 
final  rule  to  reflect  the  program  purpose 
of  providing  transitional  housing 
(S  291.400(a)]  for  homeless  persons  and 
to  ensure  that  only  persons  who  lack 
shelter,  commonly  referred  to  as  "street 
people,"  and  those  residing  in 
emergency  shelters  and  who  lack 
resources  to  obtain  shelter  are  served. 
Certain  families  and  individuals  who 
are  at  imminent  risk  of  becoming 
homeless  may  also  be  served.  The  rule 
includes  an  income  limit  for  homeless 
participants  of  50  percent  of  the  median 
income  for  the  area. 
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MiscelJaneous  Issues 

One  cominenter  requested  that  HUD 
clarify  the  provision  in  S  291.435(e)  that 
requires  providers  to  administer  a  policy 
designed  to  ensure  that  properties  are 
free  from  the  illegal  use,  possession,  or 
distribution  of  drugs  or  alcohol,  by 
emphasizing  that  this  section  does  not 
prohibit  the  legal  possession  and  use  of 
alcohol  in  single  family  housing.  HUD 
believes  the  wording  of  the  rule  is 
su^icient,  because  it  emphasizes  the 
illegal  use  of  drugs  and  alcohol. 

Nearly  all  commenters  urged  HUD  to 
assist  with  the  operating  costs  and 
supportive  services.  HUD  understands 
the  concern  providers  have  with  the 
costs  incurred  in  operating  a  program. 
However,  there  are  no  FIM  funds 
available  to  assist  providers  under  this 
program  with  those  costs.  HUD  has 
always  presumed  providers  that  are  in 
the  business  of  helping  end 
homelessness  would  have  to  commit  or 
obtain  other  funding  sources  to 
participate.  Hence,  the  requirement  that 
applicants  demonstrate  the  financial 
capacity  to  participate. 

Funds  are  available  to  applicants  for 
McKinney  Act  grants  under  the 
Supportive  Housing  Demonstration  on  a 
matching  basis.  (See  24  CFR  parts  577 
and  578.)  Generally,  HUD  conducts 
competitions  for  these  grants  on  an 
aimual  basis  as  funds  are  appropriated 
by  Congress  for  the  programs  under  the 
Demonstration.  An  applicant  for  a 
Supportive  Housing  grant  may  lease  a 
HUD-acquired  property  for  a  period  of 
six  months  pending  award  of  a  HUD 
grant  while  its  application  for  the  grant 
is  pending.  If  a  grant  is  awarded,  it  may 
not  only  cover  the  costs  of  purchasing 
the  property  but  also  help  defray  the 
operating  and  supportive  services  costs. 

One  commenter  suggested  that 
applicants  who  purchase  properties  be 
allowed  to  re-sell  them  to  homeless  or 
low-income  families.  HUD  agrees  with 
the  commenter.  Under  the  interim  rule, 
applicants  who  purchase  properties 
through  the  direct  sale  procedure 
(§  291.425)  are  not  restricted  from 
reselling  the  property  in  any  way.  The 
Hnal  rule  has  not  been  changed  with 
respect  to  direct  sale  purchasers. 

The  interim  rule  provides  that  lessees 
who  exercise  the  option  to  purchase  will 
be  offered  the  properties  at  the  fair 
market  value  established  at  the  time  of 
the  initiation  of  the  lease,  less  ten 
percent.  The  interim  rule  further 
provides  that,  in  the  event  conditions 
beyond  the  control  of  the  lessee  cause  a 
property  to  decrease  in  value,  the 
property  will  be  offered  at  the  fair 
market  value  at  the  time  of  purchase, 
less  ten  percent.  Section  291.415(f). 


which  governs  the  ptuxhase  of  leased 
properties,  has  been  revised  in  this  final 
rule  to  require  that  lessee-purchasers 
must  agree  to  use  the  properties  either  to 
house  low-income  tenants  for  a  period 
of  not  less  than  10  years  after  purchase 
or  to  resell  the  properties  to  low-income 
buyers.  If  a  lessee-purchaser  does  not 
agree  to  such  a  commitment,  the 
property  will  be  offered  at  the  higher  of 
the  fair  maricet  value  at  the  time  of 
initiation  of  the  lease  or  at  the  time  of 
purchase.  After  revisiting  this  issue, 
HUD  believes  such  a  restriction  is 
necessary  to  deter  lessees  from  leasing 
properties  at  $1  a  year  while  the  value  of 
the  property  increases,  then  purchasing 
at  the  lower  price  and  re-selling  at  a 
profit.  To  permit  organizations  such  a 
windfall  is  contrary  to  the  spirit  of  this 
program. 

m.  other  Changes 

HUD's  experience  with  this  program 
has  shown  that  its  purpose  has  been 
widely  misunderstood.  Many  providers 
saw  it  as  a  means  to  help  low-income 
families  and  individuals  become 
homeowners.  While  this  objective  is  a 
current  priority  of  the  Department  it  is 
not  the  purpose  of  this  program. 
Therefore,  S  291.400(a)  has  been 
expanded  to  explain  more  fully  the 
purpose  of  the  Single  Family  Homeless 
Initiative  as  a  program  to  provide 
transitional  housing  and  supportive 
services  to  the  homeless  with  the  goal  of 
helping  them  become  self-sufficient.  For 
this  reason.  S  291.415(a)  also  contains  a 
new  requirement  that  providers  execute 
a  sublease  agreement  with  the 
occupants,  in  a  form  prescribed  by  HUD. 
that  limits  an  occupant's  tenancy  to  no 
longer  than  two  years.  Based  on  its 
experience  with  other  homeless 
programs,  HUD  believes  this  period  is 
adequate,  when  supportive  services  are 
provided,  for  the  occupants  to  become 
self-sufficient  and  obtain  permanent 
housing. 

The  final  rule,  at  §  291.415(b),  now 
requires  a  lessee  to  sublease  a  property 
to  a  homeless  occupant  within  30  days 
of  leasing  the  property  from  HUD  or  of  a 
vacancy  occurring,  (l^s  provision  does 
not  apply  to  Supportive  Housing 
applicants  who  are  leasing  properties 
pending  the  award  of  a  grant.)  HUD 
field  offices  may  approve  a  longer 
period  than  30  days,  on  a  case-by-case 
basis,  when  HUD  determines  more  time 
is  necessary  to  make  repairs  or  for  other 
reasons.  This  change  to  the  rule  has 
been  made  to  ensure  that  properties  are 
used  for  the  intended  purpose  as  quickly 
as  possible.  HUD  believes  that,  in  most 
cases,  thirty  days  is  a  su^icient  time  for 
repairs  or  dean-up  of  the  properties. 


Lessees  will  be  required,  under 
9  291.415(d)(1),  to  establish  an  escrow 
account,  with  HUD  a  co-signer  on  the 
account,  to  ensure  that  funds  are 
available  for  the  payment  of  taxes. 
Lessees  must  make  monthly  deposits  to 
the  account  in  an  amount  sufficient  to 
reimburse  HUD  for  the  payment  of 
taxes. 

Before  publication  of  the  interim  rule, 
the  Department  required  lessees  to  carry 
insurance  against  damage  to  the 
property  (referred  to  as  "hazard 
insurance").  This  requirement  was 
eliminated  in  the  interim  rule  (see  the 
preamble  at  55  FR  1159).  The 
Department  stated  then  that  it  would 
monitor  such  losses,  and  reserved  the 
right  to  reinstate  the  requirement  if 
losses  proved  substantial.  While  the 
requirement  is  not  reinstated  in  this 
final  rule,  the  Department  believes  the 
issue  needs  further  explanation. 

The  "hazard  insurance"  requirement 
was  for  the  purpose  of  insuring  the 
property  against  damage  caused  by 
circumstances  outside  the  control  of  the 
lessee  or  the  occupants  of  the  property. 
The  elimination  of  the  requirement  to 
carry  such  insurance  did  not  diminish  a 
lessee's  responsibility  for  damage  to  the 
property  caused  by  the  intentional  or 
negligent  acts  of  the  lessee  or  the 
occupants.  Leases  under  the  program 
require  lessees  to  repair  such  damage 
within  a  reasonable  time  after  the 
damage  occurs,  with  failure  or  refusal  to 
do  so  constituting  grounds  for 
termination  of  the  lease  or  termination 
fit)m  the  program.  This  requirement  now 
appears  in  the  final  rule  at  S  291.415(e). 
Whether  the  lessee  obtains  insurance  to 
protect  itself  against  this  type  of  loss  is 
left  to  the  discretion  of  the  lessee. 

The  final  rule  retains  the  requirement 
to  maintain  insurance  against  loss  by 
reason  of  death  or  injury  to  any  person 
or  loss  or  damage  to  the  personal 
property  of  any  person  resulting  from 
the  use  of  the  property,  with  the 
Department  as  a  beneficiary  or  payee. 
However,  the  provision,  at 
S  291.415(d)(2),  has  been  changed  to 
clarify  that  the  insurance  is  to  be 
maintained  for  the  duration  of  the  lease, 
and  that  proof  of  insurance  is  to  be 
provided  to  HUD  at  the  time  the  lease  is 
signed  and  as  the  policy  is  renewed. 
Lessees  are  also  required  to  notify  HUD 
if  the  insurance  is  cancelled. 

A  recordkeeping  requirement  has 
been  added  to  the  final  rule  to  assist 
HUD  in  monitoring  the  program.  In 
addition,  a  waiver  provision  has  been 
added  to  allow  for  the  waiver  of  any 
nonstatutory  requirement  of  the  rule 
unless  a  finding  of  good  cause  has  been 
made.  (The  waiver  provision  is 
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contained  in  a  ne«t  subfMil  F.  and  wiH 

appiy  to  aU  provision!  of  part  291. 
inciuding  the  final  rule  governing  all 
aspects  of  the  Single  Family  Property 
Disposition  program,  to  be  (wblished  In 
the  near  future.)  In  compliance  with  the 
Department's  Statement  of  Policy  on  the 
procedures  governing  the  waiver  of 
regulations,  published  on  April  22. 1991 
(56  FR  16337),  all  waivers  must  be  in 
writing  and  suppofted  by  documentatioa 
of  the  facts  and  reasons  forming  the 
basis  for  the  waiver,  and  will  be 
published  in  a  Fedbral  Register  notice 
containing  all  releyant  information 
concerning  the  waiver. 

rv.  Other  Matters 

The  collectioo  ot  information 
requirements  for  this  program  were 
submitted  to  0MB  for  review  under 
section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1)980,  and  were 
approved  under  0MB  control  numbers 
2502-0306  and  2501-0412. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defmed  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1961.  An  analysis  of  the 
rule  indicates  that  it  will  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  In  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
prodnctivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
maflcets.  1 

A  Finding  of  No  Bignificant  Impact 
with  respect  to  the  environment  has 
been  made  In  accordance  with  HUD 
regulations  at  24  ClU  part  50,  which 
implement  section  |102(2)(C)  of  the 
National  Environs^ tal  Policy  Act  of 
1969.  The  Fmding  iJB  available  for  public 
inspection  betweefi  7:30  a.m.  and  5:30 
p.m.  weekdays  in  tie  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel.  Departm^t  of  Housing  and 
Urt>an  Developmef  t  room  10276, 451 
Sevendj  Street  SW.,  Washington.  DC 
204ia 

The  General  CofnseL  as  the 
designated  official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  sc^ne  of  the  policies  in 
this  final  rule  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
participating  homeless  families. 
Participation  of  fa^ies  in  the  program 
can  be  expected  td  support  family 
values,  by  helping  families  remain 


together  by  enabling  tfiem  to  live  in 
decent  safe,  and  sanitary  housing:  and 
by  offering  the  supportiA^  services  that 
are  necessary  to  acquire  the  skills  and 
means  to  live  independently  in 
mainstream  American  society. 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  1261Z  Federalism,  that  the 
policies  contained  in  this  rule  do  not 
have  federalism  implications  and,  thus, 
are  not  subject  to  review  under  that 
Order. 

In  accordance  with  5  U.S.G  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
ratities  because  the  program  has  been 
designed  to  make  properties  available 
with  as  little  regulation  as  possible 
under  existing  law. 

This  rule  was  listed  as  item  number 
1305  In  the  Department's  Semiannual 
Agenda  of  Regulations  published  at  56 
FR  1736a  17388  on  April  22. 1991,  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

list  of  Subjecto  in  24  CFR 

Part  291 

Conununity  facilities,  Homeless, 
Surplus  government  property,  Low  and 
moderate  income  housing,  Mortgages, 
Lead  poisoning.  Conflict  of  interests. 
Reporting  and  recordkeeping 
requirements. 

Part577 

Community  facilities,  Employment 
Grant  programs — housing  and 
community  development  Grant 
programs — social  programs. 
Handicapped,  Homeless.  Indians. 
Mental  health  programs,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements.  Technical 
as.sistance. 

Part  578 

Community  facilities.  Grant 
programs — housing  and  community 
development  Grant  programs — social 
programs.  Handicapped,  Homeless. 
Mental  health  programs,  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements,  Technical 
assistance. 

Accordingly,  for  the  reasons  stated  ht 
the  preamble,  chapters  II  and  V  of  title 
24  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 


CHAPTER  It— OFFICC  OF  ASSISTANT 
SECRETARY  FOR  HOiJStNQ-FEOERAL 
HOtiSINQ  COMMISSIONER,  DEPARTMENT 
OF  NOUSWQ  AND  URBAN  DEVELOPMENT 

1.  Part  291  is  revised,  to  read  as 

folio  WK 

PART  291-OiSPOSrnON  OF  HUO- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

Subparts  A-D-{RMarv«dl 

Suiipart  E-Lm**  and  Sale  ot  HUO- 
Acquired  Single  FamBy  ProperUee  for  the 


Sec 

291.400    ParpoM  and  scope. 

291y«06    Oefiaitioos. 

291.410    Applicant  preapprovai:  BOtificatkm 

of  eligible  properties. 
291.415    Lease  with  option  to  purchase 

properties  for  use  by  the  homeless. 
291.420    Supportive  Housing  Demonstration 

program  lease-option  to  purchase 

properties. 
291.425    Sale  of  properties  for  use  by  the 

homeless. 
291,430    Elimination  of  lead-based  paint 

hazards. 
291.435    Applicability  of  other  Federal 

requirements. 
291.440    Recordkeeping  requirements. 

Subpart  F—Walvars 

291.500    Waivers 

AutiMirity:  Sees.  203  and  211.  National 
Housing  Act  (12  U.S.C  1709  and  1715b);  sec 
2.  Housing  Act  of  1949  (42  U.S.C.  1441);  sec.  2. 
Housing  and  Urban  Development  Act  of  1968 
(42  U.S.C.  1441a):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3S35(d)]. 

Subpart  A-D— {Reserved] 

Subpart  E— Lease  and  Sale  of  HUD- 
Acquired  Single  FamHy  Properties  for 
ttw  Homeless 

§291.400    Purpose  and  scop*. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  describe  the  basic  policies 
and  procedures  that  govern  the 
disposition  of  HUD-acquired  one-  to 
four-family  properties  for  use  by  the 
homeless.  The  purpose  of  the  program  Is 
to  assist  individuals  and  families  who 
are  homeless  by  providing  them  with 
transitional  housing  and  appropriate 
supportive  services  with  the  goal  of 
helping  them  move  to  independent 
living.  Use  of  HUD-acquired  properties 
by  lessees  must  be  with  the 
understanditig  that  the  housing  provided 
imder  this  program  is  transitional  and 
the  occupants  are  expected  to  seek  and 
obtain  permanent  housing  resources 
within  two  years. 

(b)  Property  available.  HUD  wiU 
make  available,  to  applicants  approved 
by  HUD,  certain  HUD-acquired  single 
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family  properties  for  use  by  the 
homeless.  Properties  will  be  available 
for  lease  with  option  to  purchase,  for 
lease-option  under  the  McKinney  Act 
Supportive  Housing  Demonstration 
program,  or  for  sale. 

(c)  Property  available  for  lease  with 
option  to  purchase.  HUD  will  make 
available  up  to  10  percent  of  its  total 
inventory  of  eligible  properties  as  of 
October  1, 1969.  Thereafter,  on  October 
1  of  each  year,  the  10  percent  figure  will 
be  adjusted  upward  or  downward  to 
reflect  increases  or  decreases  in  the 
total  inventory.  Property  will  be 
available  for  lease  under  the  terms  and 
conditions  described  in  S  291.415. 

(d)  Property  available  under  a 
McKinney  Act  Supportive  Housing 
Demonstration  lease-option  agreement. 
Eligible  properties  will  be  available 
under  a  lease-option  to  purchase 
egreement,  under  the  terms  and 
conditions  described  in  {  291.420,  to 
Supportive  Housing  Demonstration 
program  applicants  for  acquisition 
grants  under  24  CFR  parts  577  and  578. 

(e)  Property  available  for  sale. 
Eligible  properties  will  be  available  for 
competitive  sale  or  direct  sale  for  fair 
market  value,  less  a  10  percent  discount, 
under  the  terms  and  conditions 
described  in  S  291.425. 

(f)  Concentration  of  properties.  To  the 
extent  practicable  and  possible.  HUD 
will  avoid  excessive  concentration  in  a 
sin^e  neighborhood  of  properties  leased 
or  sold  under  this  subpart 

(g)  Failure  to  comply  with 
requirements.  Failure  to  comply  with  the 
requirements  of  this  subpart,  or  the 
requirements  of  a  lease  issued  tmder 
this  subpart,  may  result  in  termination 
from  the  program. 

%»\Jmi    Daflnttiona. 

As  used  in  this  subpart. 

Applicant  means  a  State,  metropolitan 
city,  urban  county,  governmental  entity, 
bibe,  or  private  nonprofit  organization 
that  submits  a  written  expression  of 
interest  in  eligible  properties  under  this 
subpart.  Governmental  entities  include 
those  that  have  general  govemmmital 
,  powers  [e.g.,  a  city  or  county),  as  well  as 
those  with  limited  or  special  powers 
[e.g..  public  housing  agencies  or  state 
housing  finance  agencies),  in  the  case  of 
applicants  leasing  properties  while  their 
applications  for  Supportive  Housing 
Etemonstration  assistance  are  pending, 
applicant  means  an  entity  meeting  the 
definition  of  applicant  under  24  CFR 
677.5  or  57&6. 

Competitive  sale  raeaR»»%9\B 
through  a  sealed  bid  process  in 
competition  with  other  bidders  where 
properties  have  been  publicly  advertised 
to  all  prospective  purichasers  for  bid*. 


Direct  sale  means  a  sale  to  a  selected 
purchaser  to  the  exclusion  of  all  others 
without  resorting  to  advertising  for  bids. 
Such  a  sale  under  this  subpart  is 
available  only  to  approved  applicants. 

Disposition  means  the  sale,  or  lease 
with  option  to  purchase,  of  eligible 
properties  for  use  by  the  homeless. 

Eligible  properties  means  all  single 
family  properties  acquired  by  HUD 
under  the  Mutual  Mortgage  Insurance 
Fund,  the  Special  Risk  Insurance  Fund, 
the  General  Insurance  Fund,  or  other 
housing  programs,  except  properties 
committed  to  other  HUD  programs. 

Homeless  means: 

(1)  Individuals  or  families  who  lack 
the  resources  to  obtain  housing,  whose 
annual  income  is  not  in  excess  of  50 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD.  and  who: 

(i)  Have  a  primary  nighttime 
residency  that  is  a  public  or  private 
place  not  designed  for,  or  ordinarily 
used  as,  a  regular  sleeping 
accommodation  for  human  beings; 

(ii)  Have  a  primary  nighttime 
residence  that  is  a  supervised  publicly 
or  privately  operated  shelter  designed  to 
provide  temporary  living 
accommodations  (including  welfare 
hotels,  congregate  shelters,  and 
transitional  housing,  but  excluding 
prisons  or  other  detention  facilities);  or 

(iii)  Are  at  imminent  risk  of 
homelessness  because  they  face 
immediate  eviction  and  have  been 
unable  to  identify  a  subsequent 
residence,  which  would  result  in 
emergency  shelter  placement  (except 
that  persons  facing  eviction  on  the  basis 
of  criminal  conduct  such  as  drug 
tra^icking  and  violations  of  handgun 
prohibitions  shall  not  be  considered   . 
homeless  for  purposes  of  this  deflnition); 
or 

(2)  Handicapped  person  who  are 
about  to  be  released  from  an  institution 
and  are  at  risk  of  imminent 
homelessness  because  no  subsequent' 
residences  bsve  been  identified  and 
because  they  lack  the  resources  and 
support  networks  necessary  to  obtain . 
access  to  houwng.  :  t  >  .     .     >  . 

HUD  means  the  Departinent  of- . 
Housing  and  Urban  Development. 
Lessee  means  the  applicant,  approved 
by  HUD  as  financially  responsible,  that 
executes  a  lease  agreement  wHh  HUD 
for  an  eligible  property. 

Occupant  means  a  homeless 
individual  or  family  that  occupies  an 
eligible  property  after  that  property  has 
been  leased  to  an  applicant  imder  this 
subpart 

Private  nonprofit  organization  means 
a  secular  or  religious  organisation,  no 
part  of  the  net  earnings  of  which  may 
inure  to  the  benefit  of  any  member. 


founder,  contributor,  or  individual.  The 
organization  must: 

(1)  Have  a  voluntary  board; 

(2)(i)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  accepted  accounting 
principles;  or 

(ii)  Designate  an  entity  that  will 
maintain  a  functioning  accounting 
system  for  the  organization  in 
accordance  with  generally  accepted 
accounting  principles; 

(3)  Practice  nondiscrimination  in  the 
provision  of  assistance  under  this 
subpart  in  accordance  with  the 
authorities  described  in  S  291.430(a); 
and 

(4)  Have  nonprofit  status  as 
demonstrated  by  section  501(c)(3)  of  the 
Internal  Revenue  Code  approval,  or 
demonstrate  that  an  application  for  such 
status  is  currently  pending  approval. 

Secretary  means  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development. 

Single  family  property  means  a 
property  designed  for  use  by  one  to  four 
famiUes. 

State  ipeans  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
.  other  territory  or  possession  of  the 
United  States. 

Supportive  Housing  Demonstration 
means  the  Transitional  Housing 
Program  described  in  24  CFR  part  577  or 
the  Permanent  Housing  for  the 
Handicapped  Homeless  Program 
described  in  24  CFR  part  57& 

TYibe  means  any  Indian  tribe,  band, 
group,  or  nation,  including  Alaska 
Indians,  Aleuts,  and  Eskimos  and  any 
Alaskan  Native  Village,  of  the  United 
States,  which  is  considered  an  eligible 
recH>ient  under  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450)  or  was 
considered  an  eligible  recipient  under 
tine  State  and  Local  Fiscal  Assistance 
Act  of  1972  (31  U.S.C  6701)  before 
repeal  of  that  Act  Eligible  recipients 
under  the  Indian  Self-Determination  and 
Education  Assistance  Act  are 
determined  by  the  Bureau  of  Indian 
Affairs. 

0291410    Applicant  preapprovai; 
noUflcatton  of  eNgiNe  propertlea. 

(a)  Applicant  preapprovai.  (1)  An 
applicant  must  be  preapproved  by  HUD 
before  a  Field  Office  may  notify  it  of 
eligible  properties,  as  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Applicant  agreement  A 
preapproved  applicant  must  agree  in 
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writing,  oo  a  form  prescribed  by  HUD, 
to  abide  by  the  provisions  of  this  part  in 
order  to  lease  or  pu^chate  properties 
under  this  subpart 

[c)Applicant  data,  To  obtain 
preapprovaL  applicants  must  provide  to 
the  appropriate  HUp  Field  Office  the 
foUowins  data: 

(1)  A  description  of  past  experience 
relevant  to  providing  housing  or 
supportive  services  for  the  homeless,  to 
include,  where  available,  racial  ethnic 
and  gender  data  on  [persons  served  or 
housed:  I 

(2)  A  description  pf  the  particular 
homeless  populatioti  expected  to  occupy 
the  property  (to  include,  where 
available,  racial  etl^c,  and  gender 
data)  supportive  setvices  required  by 
that  group,  and  how  the  supportive 
services  will  be  provided; 

(3)  For  applicant*  that  desire  to 
sublease  property  dbring  the  period  of 
time  the  application  for  Supportive 
Housing  assistant  i^  pending,  as 
described  in  {  291.4eo{c)(2). 
documentation  of  the  ability  to  meet  the 
obligations  of  5  291v415(d); 

(4)  For  private  nonprofit 
organizations,  information  on  eligibility, 
including: 

(i)  The  date  the  o^nization  was 
established: 

(ii)  Evidence  that  tits  board  of 
directors  is  vohintafy  and  approves  the 
application  to  I 

(iii)  Evidence  thai  the  board 
understands  the  responsibilities 
contained  in  the  lease: 

(iv)  Evidence  that  the  board  can  enter 
into  lease  arrangen^nts  with  homeless 
occupants:  and 

(v)  Evidence  of  nenprofit  status  as 
demonstrated  by  section  501(c)(3)  of  the 
Internal  Revenue  C^de  approval  (or 
pending  approval):  4nd 

(5)  For  private  nonprofit 
organizations,  evidence  of  financial 
capacity,  including:; 

(r)  The  number  of  properties  the 
applicant  expects  t(t  lease  from  HUO,  an 
estin&ate  of  the  opeoating  costs  of  the 
properties  per  roonn.  and  the  basis  for 
the  estimate:  I 

(ii)  An  estimate  of  all  overhead  costs 
to  administer  the  pnogram: 

(iii)  Evidence  of  financial  and  other 
resources  to  meet  tie  obligations  of 
S  291.415(d)  and  ottjer  operating  costs  of 
the  property,  and  tl|e  extent  to  which  the 
organization  will  rely  on  rents  charged 
tfie  occupants  to  meet  its  obligations; 

(iv)  Evidence  that  the  applicant  has  a 
current  indited  financial  statement  for 
the  past  two  years  0r.  if  the  applicant 
has  not  t>een  in  existence  for  the  past 
two  years  or  has  not  been  audited,  other 
evidence  of  financial  stability.  (HUD  has 
determined,  for  purposes  of  the 


requirements  of  this  subpart  that  States, 
metropolitan  cities,  urban  counties, 
goveramental  entities,  and  tribes  are 
financially  responsible.) 

(d)  Notification  of  eligible  properties. 
(1)  Applicants,  pre-approved  by  HUD  as 
described  in  paragraph  (a)  of  this 
section,  must  designate  geographical 
areas  of  interest  to  appropriate  HUD 
Field  Offices.  Upon  request,  and  before 
properties  are  hsted  for  sale  to  the 
general  public.  Field  Offices  will  notify 
applicants  in  writing  when  eligible 
properties  become  available  in  the  area 
designated  by  the  applicant.  Such 
properties  will  remain  available  for  a 
ten-day  consideration  and  inspection 
period  before  being  offered  to  the 
general  public.  The  ten-day  period  will 
begin  to  run  upon  notification  of  the 
applicant  by  the  Field  Office.  (Where 
notification  is  by  mail,  the  ten-day 
period  will  begin  to  run  five  days  after 
mailing.)  Field  Offices  will  coordinate 
the  dissemination  of  the  information  to 
ensure  that  where  more  than  one 
applicant  designates  a  specific  area, 
those  applicants  receive  the  list  of 
properties  at  the  same  time,  based  on 
intervals  agreed  upon  between  HUD 
and  the  applicants.  Properties  will  be 
leased  or  sold  to  applicants  on  a  first 
come-first  served  basis. 

(2)  Applicants  must  submit  a  written 
expression  of  interest  to  the  Field  Office 
by  the  end  of  the  ten-day  period.  If  no 
communication  from  the  applicant  is 
received  by  the  end  of  the  ten-day 
consideration  and  inspection  period, 
and  no  other  applicant  has  expressed  an 
interest  in  the  property,  the  Field  Office 
will  offer  the  properties  for  sale  to  the 
general  public.  HUD  may  limit  the 
number  of  properties  held  off  the  market 
for  an  applicant  at  any  one  time,  based 
upon  the  applicant's  financial  capacity 
as  determined  by  HUD  fi-om  information 
provided  in  the  preapproval  process. 

(3)  After  the  initial  ten-day  offering 
period,  a  property  will  not  be  available 
to  applicants  for  lease  again  until  it  has 
been  offered  to  the  public  for  45  days.  If 
an  applicant  expresses  an  interest  in  a 
property  during  or  after  the  45-day 
public  sale  period,  the  Field  Office  will 
offer  the  property  to  the  applicant  for 
ten  days  after  the  public  sale  period, 
provided  the  property  is  unsold,  no  offer 
from  the  public  has  been  received,  and 
the  property  is  not  in  a  public  bid- 
offering  period  or  committed  to  another 
purpose  or  program. 

(4)  After  the  initial  ten-day  offering 
period,  a  property  will  be  available  to 
applicants  for  direct  sale,  provided  the 
property  is  unsold,  no  offer  from  the 
public  has  been  received,  and  the 
property  is  not  in  a  p«tbUc  bid-offering 


period  or  committed  to  another  purpose 
or  program. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  OMB  control  number  2502- 
0412) 


92«t4lS   LaaMwtthopaontoparcliaM 
propervee  for  wee  ny  mw  noniOTv^i, 

(a)  Certification.  Eligible  pfoperties 
are  available  for  lease  to  applicants, 
approved  by  HUD,  that  certify  that  the 
property  will  be  utilized  only  for  the 
purpose  of  providing  transitional 
housing  for  the  homeless  during  the 
lease  term  and  that  the  intended  use  of 
the  property  will  be  consistent  with  all 
local  laws  and  regulations.  The  lease 
agreement  will  be  in  a  form  prescribed 
by  the  Secretary.  Lessees  must  execute 
a  sublease  with  occupants  in  a  form 
prescribed  by  the  Secretary  limiting  an 
occupant's  tenancy  to  no  longer  than 
two  years. 

(b)  Term  of  lease.  (1)  A  lease  of  an 
eligible  property  may  be  negotiated  for 
sudi  time  as  the  lessee  requires,  not  to 
exceed  one  year.  Leases  are  renewable, 
at  the  option  of  the  lessee  and  with  the 
approval  of  HUD.  at  the  end  of  the  first 
lease  term  for  up  to  four  additional  one* 
year  terms,  on  a  year-to-year  basis, 
provided  the  lessee  has  met  the 
requirements  under  this  program. 

(2)  Approvals  for  lease  renewals  will 
be  denied  if  HUD  determines  that  the 
lessee  has  not  complied  with  the 
requirements  of  this  part  or  the  lease. 

(3)  A  property  will  not  be  leased  to  a 
lessee  for  a  period  longer  than  five 
years.  At  the  end  of  the  five-year  period, 
if  the  lessee  has  not  exercised  the  option 
to  purchase,  HUD  will  notify  the  lessee 
to  vacate  the  property  and,  if  necessary, 
will  take  appropriate  action  under  the 
eviction  laws  of  the  jurisdiction  in  which 
the  property  is  located.  All  property 
returned  to  HUD  must  be  vacant  and 
will  be  placed  on  the  market  for  sale  to 
the  general  publia 

(4)  Within  30  days  of  leasing  a 
property  from  HUD  or  within  30  days 
after  a  property  is  vacated,  a  lessee 
must  sublease  the  property  to  the 
homeless,  unless  a  longer  period  is 
approved  by  HUD. 

(c)  Rent  (1)  The  lessee  must  pay  HUD 
a  nominal  rent  of  $1  for  each  one-year 
lease  period. 

(2)  A  lessee  may  charge  rent 
including  utihties.  to  an  occupant  at  a 
rate  appropriate  to  the  financial  means 
of  the  occupant  Unless  HUD  approves 
after  consideration  of  such  factors  as  the 
cost  of  operating  housing  in  the  area  and 
the  amount  of  the  lessee's  contributions 
to  the  program,  such  rent  may  not 
exceed  the  highest  ob 
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(i)  30  percent  of  the  family't  monthly 
adjusted  income  (ad}ustment  factors 
include  the  number  of  people  in  the 
family,  age  of  family  members,  medical 
expenses,  and  child  care  expenses); 

(ii)  10  percent  of  the  family's  monthly 
income;  or 

(iii)  If  the  family  is  receiving  payments 
for  welfare  assistance  from  a  public 
agency  and  a  part  of  the  payments, 
adjusted  in  accordance  with  the  family's 
actual  housing  costs,  is  specifically 
designated  by  the  agency  to  meet  the 
family's  housing  costs,  the  portion  of  the 
payments  that  is  designated. 

(3)  In  no  event  may  the  rent  charged 
an  occupant  exceed  the  occupant's  pro 
rata  share  of  the  lessee's  costs  of 
operating  the  property. 

(d)  Property  operating  costs  and 
insurance.  (1)  Lessees  are  responsible 
for  the  payment  of  all  utilities,  taxes, 
association  fees,  repair  costs  (including 
treatment  for  lead-based  paint,  if 
necessary),  management  costs,  and  any 
other  costs  associated  with  the 
operation  of  leased  properties.  Lessees 
must  establish  em  escrow  account  in  a 
flnancial  institution  insured  either  by 
the  Federal  Deposit  Insurance 
Corporation  (FDIC)  or  the  National 
Credit  Union  Share  Insurance  Fund, 
with  HUD  as  a  co-signer  on  the  account, 
and  must  make  monthly  deposits  to  the 
account  In  an  amount  sufficient  to 
reimburse  HUD  for  any  taxes  on  the 
property. 

(2)  Lessees  must  obtain  general 
Uability  insurance  on  each  leased 
property,  in  an  amount  determined  by 
HUD  and  specified  in  the  lease 
agreement  against  loss  by  reason  of 
death  or  injuiy  to  any  person  or  loss  or 
damage  to  property  of  any  person 
resulting  from  the  lessee's  use  of  the 
property.  A  copy  of  the  policy  must  be 
provided  to  HUD  upon  execution  of  the 
lease,  and  the  insurance  must  be 
maintained  for  the  duration  of  the  lease. 

(3)  If  the  lease  is  terminated  before 
the  end  of  the  lease  term,  taxes  and 
utilities  due  on  the  property  will  be 
prorated  between  HUD  and  the  lessee. 

(4)  In  the  event  a  lease  is  terminated 
due  to  failure  of  the  lessee  to  comply 
with  the  lease  agreement  or  the 
requirements  under  this  subpart,  the 
lessee  must  remove  the  occupants  of  the 
property  to  adequate  bousing. 

(e)  Damage  to  leased propertiea.  Any 
damage  to  leased  property  caused  by 
the  intentional  or  negligent  acts  of  the 
lessee  or  occupants  must  be  repaired  by 
the  lessee  at  its  own  expense.  U  the 
lessee  does  not  make  the  necessary 
repairs  within  a  reasonable  time  after 
the  damage  occurs,  HUD  may,  at  its 
option,  make  the  repairs  and  charge  the 
cost  to  the  lessee.  Failure  by  the  lessee 


to  make  the  necessary  repairs  or  to 
reimburse  HUD  for  the  cost  of  repairs 
will  constitute  grounds  for  termination 
of  the  lease  and  may  result  in 
termination  from  the  program. 

(f)  Purchase  of  leased  properties.  (1) 
Lessees  that  desire  to  purchase  leased 
properties  during  the  lease  term  will  be 
offered  the  properties  at  the  lower  of  the 
fair  market  value  established  at  the  time 
of  the  initiation  of  the  lease  or  at  the 
time  of  the  sale,  less  10  percent, 
provided  lessees  agree  to  use  the 
properties  either  to  house  low-income 
tenants  for  a  period  of  not  less  than  10 
years  or  to  resell  the  properties  to  low- 
income  buyers.  If  the  lessee  does  not 
agree  to  such  conditions,  the  lessee  must 
purchase  the  properties  at  the  hi^er  of 
the  fair  market  value  at  the  time  of  the 
initiation  of  the  lease  or  at  the  time  of 
the  sale,  less  ten  percent.  Any  repairs  to 
or  rehabilitation  of  a  property  done  by  a 
lessee  during  the  lease  term  will  not  be 
reflected  in  the  purchase  price. 

(2)  Sales  of  leased  properties  will  be 
on  as-is.  all-cash  basis.  HUD  will  not 
pay  a  fee  for  a  selling  broker.  HUD  will 
pay  the  dosing  agent's  fee.  The 
purchaser  must  pay  all  other  closing 
costs. 

8291.420    Supportlva  Hewakif 


pufdMse  properttoai. 

(a)  Lease-option  for  Supportive 
Housing  Demonstration  program 
applicants.  (1)  Eligible  properties  will  be 
available  under  a  lease-option 
agreement  to  applicemts  for  acquisition 
grants  under  the  Supportive  Housing 
Demonstration  program,  as  described  In 
24  CFR  parts  677  or  578.  An  applicant 
may  enter  into  a  lease-option  agreement 
with  HUD  for  up  to  six  months  while  its 
application  for  Supportive  Housing 
assistance  is  being  reviewed  by  HUD. 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  applicant  may  not 
sublease  the  property  during  the  lease 
term.  The  applicant  is  responsible  for 
the  payment  of  all  taxes  and  utiUties  for 
the  property  and  for  the  security  and 
maintenance  of  the  property,  including 
lawns  and  grounds,  daring  the  lease 
term. 

(3)  The  applicant  may  purchase  the 
property  for  fair  maricet  value,  less  10 
percent,  at  any  time  during  the  lease 
period  in  accordance  with  the  terms  of 
S  291.415(f). 

(b)  Termination  of  the  lease-option 
agreement  If  the  applicant  is  not 
approved  for  assistance  under  the 
Supportive  Housing  Demonstration 
program,  or  for  any  other  reason  desires 
to  terminate  the  lease-option  agreement 
during  the  lease  term,  the  af^icant  must 
promptly  notify  the  Field  Offlce  that  it  is 


releasing  the  property  back  to  HUD.  All 
taxes  wrill  be  prorated  as  of  the 
termination  date  ol  the  lease-option 
agreement,  and  the  property  must  be 
returned  to  HUD  in  the  same  condition 
in  which  it  was  conveyed  to  the 
applicant.  The  lease-option  agreement 
terminates  automatically  at  the  end  of 
the  lease  term  if  the  appUcant  fails  to 
exercise  its  right  to  purchase  and  no 
extension  has  been  granted. 

(c)  Converting  lease-option  to  leata 
with  option  to  purchase:  occupancy 
during  lease-term.  (1)  A  lessee  whose 
application  for  Supportive  Housing 
assistance  is  not  approved  may  convert 
the  lease-option  agreement  to  a  lease 
with  option  to  purchase  under  the  terms 
and  conditions  of  I  291.415,  subject  to 
HUD  approval. 

(2)  A  lessee  may  be  allowed  to 
sublease  the  property  to  the  homeless 
while  its  application  for  Supportive 
Housing  assistance  is  pending  if  the 
lessee  demonstrates  to  HUD's 
satisfaction  the  ability  to  meet  the 
obligations  described  in  i  291.415(d)  and 
the  preapproval  requirements  of 
(  291.410.  In  the  event  the  application 
for  Supportive  Housing  assistance  is  not 
approved,  the  lessee  must  execute  a 
lease  with  option  to  purchase  agreement 
under  the  terms  and  condibons  of 
{  291.415  in  order  to  continue  to 
sublease. 

S291.426   Sale  of  properties  tar  wee  by  the 


(a)  Sale  of  properties.  Eligible 
properties  are  available  for  applicants  to 
purchase  by  either  direct  sale  or 
competitive  sale  for  use  by  the 
homeless. 

(b)  Direct  sales.  For  direct  sales,  the 
purchase  price  for  the  property  will  be 
at  the  fair  market  value  established  for 
the  property  in  the  approved  disposition 
program,  less  10  percent 

(c)  Competitive  sales.  As  an 
alternative  to  direct  sales,  an  applicant 
whether  or  not  preapproved  by  HUD. 
may  submit  a  competitive  bid  on  any 
property  listed  for  sale  to  the  general 
public  following  nonnal  HUD 
procedures  for  the  competitive  bid 
process.  If  the  apphcant's  competitive 
bid  is  the  winning  bid  at  the  bid 
opening,  the  HUD  Field  OfTice  will 
accept  the  bid,  and  will  reduce  the  net 
amount  due  HUD  by  10  percent. 

(d)  Terms  of  sale.  (1)  "To  purchase 
property  by  direct  or  competitive  sale, 
an  applicant  must  execute  Form  HUD- 
9548,  Sales  Contract  The  applicant  will 
be  given  30  to  60  days  (depending  on  the 
practice  of  the  local  HUD  Field  Office) 
from  the  date  of  acceptance  of  the 
contract  by  the  Field  Office  to  close  the 
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sale.  Earnest  money  deposits  and 
closing  extension  fees  may  be  collected 
by  the  Field  O^ice.  f  necessary,  to 
assure  compliance  ^ith  the  sales 
contract. 
(2)  Sales  will  be  (k\  an  as-is.  all-cash 


basis.  HUD  will  not 
selling  broker.  HUD 


pay  a  fee  for  a 
will  pay  the  closing 


agent's  fee.  The  purchaser  must  pay  all 
other  closing  costs. 

(Approved  by  the  OfTi  ;e  of  Management  and 
Budget  under  OMB  coptrol  number  2302- 
0306) 

§291.430    Elimination  Of  lead-based  paint 
hazards. 

(a)  Lead-based  pc  int.  The 
requirements  of  thelLead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  implementing  regulations 
at  24  CFR  part  35  (e  <cept  as  superseded 
in  paragraphs  (c)  ar  d  (d)  of  this  section) 
apply  to  the  lease  or  sale  of  property 
constructed  prior  toil978  under  this 
subpart.  This  sectio  n  establishes 
procedures  to  eliminate,  as  far  as 
practicable,  the  haz  irds  of  lead-based 
paint  poisoning  witli  respect  to 
properties  that  may  be  occupied  by 
children  under  seve  n  years  of  age.  This 
section  is  promulga  ed  under  24  CFR 
35.25(b)(4)  and  sup€  rsedes,  with  respect 
to  this  program,  the  requirements 
prescribed  in  subpa  rt  C  of  24  CFR  part 
35. 

(b)  Definitions.  T  le  following 
definitions  apply  to  this  section: 

Applicable  surfat  es  means  all  intact 
and  non-intact  pain  ted  interior  and 
exterior  surfaces  of  a  residential 
structure. 

Defective  paint  s>  irfaces  means  paint 
on  applicable  surfa  :e8  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 

Lead-based painltmeana  a  paint 
surface,  whether  onnot  defective, 
identified  as  havina  a  lead  content 
greater  than  or  equal  to  1  mg/cm*. 

(c)  Inspection  anM  treatment  of 
defective  paint  surfaces.  HUD  will 
inspect  the  property  for  defective  paint 
surfaces  before  off«  ring  the  property  for 
sale  or  lease.  If  def(  ictive  paint  surfaces 
are  found,  treatmer  t  as  required  by  24 
CFR  35.24(b)(2)(ii)  ^hall  be  completed  by 
HUD  before  the  salt  or  lease  of  the 
property. 

(d)  Testing  and  ti  eatment  of 
applicable  surfacet .  (1)  If  the  lessee  or 
purchaser  knows  o'  has  reason  to 
expect  that  the  proterty  will  be 
occupied  by  homeless  families  with 
childiren  under  the  ige  of  seven  years, 
the  lessee  or  purchi  iser  must  cause  the 
unit  to  be  tested  for  lead-based  paint  on 
all  applicable  surfaces  before  initial 


occupancy.  Testing 


JMI 


by  a  State  or  local  lealth  or  housing 
agency,  by  an  inspi  ictor  certified  or 


must  be  conducted 


regulated  by  a  State  or  local  health  or 
housing  agency,  or  by  an  organization 
recognized  by  HUD.  Lead  content  must 
be  tested  by  using  an  X-ray  florescence 
analyzer  (XRF)  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/cm'  or  higher  using  an  XRF  shall  be 
considered  positive  for  presence  of  lead- 
based  paint.  Where  lead-based  paint  is 
identified,  the  lessee  or  purchaser  must 
cause  all  applicable  surfaces  to  be 
treated.  Treatment  must  consist  of 
covering  or  removal  of  the  paint  surface 
in  accordance  with  24  CFR 
35.24(b)(2)(ii).  If  the  lessee  or  purchaser 
certifies  to  HUD  that  the  property  will 
not  be  occupied  by  homeless  families 
with  children  under  the  age  of  seven 
years,  no  testing  or  treatment  will  be 
required. 

(2)  If  a  lessee  or  purchaser  has  reason 
to  believe  that  a  property  contains  lead- 
based  paint  on  applicable  surfaces,  it 
may,  at  its  option,  dispense  with  the 
testing  procedure  and  proceed  directly 
to  treatment. 

(3)  The  lessee  or  purchaser  may  not 
allow  the  property  to  be  occupied  by 
children  under  seven  years  of  age  until 
proof  of  testing  or  treatment,  if 
necessary,  has  been  submitted  to  and 
reviewed  by  HUD. 

(e)  Where  testing  of  leased  property 
reveals  the  presence  of  lead-based  paint 
requiring  treatment  and  the  lessee 
concludes  that  the  cost  of  treatment 
would  be  beyond  its  means,  the  lessee 
may  cancel  Uie  lease. 

9291.435    Appllcabllity  Of  ottMT  Federal 
requirements. 

Each  lessee  or  purchaser  of  property 
under  this  subpart  must  comply  with  die 
following  additional  requirements: 

(a)  Nondiscrimination  and  equal 
opportunity.  (1)  The  requirements  of  the 
Fair  Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  at  24  CFR  part 
100;  Executive  Order  11063,  as  amended 
by  Executive  Order  12259  (3  CFR,  1959- 
1963  Comp.,  p.  652  and  3  CFR.  1980 
Comp.,  p.  307)  (Equal  Opportimity  in 
Housing)  and  implementing  regulations 
at  24  CFR  part  107;  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs]  and  implementing 
regulations  at  24  CFR  part  1;  the 
prohibitions  against  discrimination  on 
the  basis  of  age  under  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-07)  and  implementing  regulations 
at  24  CFR  part  146;  and  the  prohibitions 
against  discrimination  against 
handicapped  individuals  under  section 
504  of  the  RehabiUtation  Act  of  1973  (29 
U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8. 


(2)  Lessees  or  purchasers  that  intend 
to  serve  designated  populations  of  the 
homeless  must  comply,  within  the 
designated  population,  with  the 
requirements  for  nondiscrimination  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  age,  familial  status,  and 
handicap. 

(3)  If  the  procedures  that  the  lessee  or 
purchaser  intends  to  use  to  make  known 
the  availability  of  housing  are  unlikely 
to  reach  persons  of  any  particular  race, 
color,  religion,  sex.  age,  national  origin, 
familial  status,  or  handicap  who  may 
qualify  for  admission  to  the  housing,  the 
recipient  must  establish  additional 
procedures  that  will  ensure  that 
interested  persons  can  obtain 
information  concerning  the  availability 
of  the  housing. 

(4)  The  lessee  or  purchaser  must 
adopt  procedures  to  make  available 
information  on  the  existence  and 
locations  of  facilities  and  services  that 
are  accessible  to  persons  with  a 
handicap  and  maintain  evidence  of 
implementation  of  the  procedures. 

(b)  Conflicts  of  interest.  No  person 
who  is  an  employee,  agent,  consultant, 
officer,  or  elected  or  appointed  official 
of  the  lessee  or  purchaser  of  property 
under  this  subpart,  or  who  is  in  a 
position  to  participate  in  a 
decisionmaking  process  or  gain  inside 
information  with  regard  to  die  lease  or 
purchase  of  the  property,  may  obtain  a 
personal  or  financial  interest  or  benefit 
from  the  lease  or  purchase  of  the 
property,  or  have  an  interest  in  any 
contract,  subcontract  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  himself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

(c)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  part  24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractor 
or  subcontractor  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(d)  Intergovernmental  review.  The 
requirements  for  intergovernmental 
review  in  Executive  Order  12372,  as 
amended  by  Executive  Order  12416  (3 
CFR,  1982  Comp..  p.  197  and  3  CFR.  1983 
Comp.,  p.  186)  and  the  implementing 
regulations  at  24  CFR  part  52  are  not 
applicable  to  applications  under  this 
subpart. 

(e)  Drug-  and  alcohol-free  housing. 
Lessees  and  purchasers  are  required  to 
administer,  in  good  faith,  a  policy 
designed  to  ensure  that  the  property  is 
free  from  the  illegal  use,  possession,  or 
distribution  of  drugs  or  alcohoL 
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{  291.440    RscordkstphiQ  fpul^^nwnts. 

Each  lessee  must  establish  and 
maintain  sufTicient  records  to  enable  the 
Secretary  to  determine  whether  the 
requirements  of  this  subpart  have  been 
met.  This  includes,  where  available, 
racial,  ethnic,  gender,  and  handicap 
status  data  on  the  applicants  for,  and 
beneficiaries  of,  this  homeless  initiative. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0412) 

Subpart  F— Waiver* 

{291.500    Walvwa. 

Upon  completion  of  a  determination 
and  finding  of  good  cause,  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  may  waive  any  provision 
of  this  part  in  any  particular  case, 
subject  only  to  statutory  limitations.  The 
authority  to  waive  a  regulatory 
requirement  in  this  part  may  not  be 
redelegated  by  the  Assistant  Secretary 
for  Housing,  except  that  he  or  she  may 
redelegate,  to  another  Assistant 
Secretary  within  the  Department,  the 
authority  to  waive  particular 
requirements  in  subpart  E  of  this  part 
Each  waiver  must  be  in  writing,  and 
must  be  supported  by  documentation  of 
the  facts  and  reasons  that  formed  the 
basis  for  the  waiver.  HUD  will  publish  a 
notice  in  the  Federal  Register  informing 
the  public  of  all  waivers  granted  under 
the  authority  of  this  section  and 
containing  all  relevant  information 
concerning  the  waiver. 

CHAPTER  V— OFFICE  OF  ASSISTANT 
SECRETARY  FOR  COMMUNITY  PLANNING 
AND  DEVELOPMENT,  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 

PART  577— TRANSITIONAL  HOUSING 

2.  The  authority  citation  for  part  577 
continues  to  read  as  follows: 

Authority:  Sec.  426,  Stewart  E  McKinney 
Homeless  Assistance  Act  (42  U.S.C.  11366); 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S35(d)). 

3.  Section  577.135  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  577. 135    Assistanc*  under  othar  HUD 
programs. 


(c)  HUD-owned properties.  (1)  HUD 
will  make  HUD-owned  single  family 


properties  in  its  inventory  available  to 
applicants  or  potential  applicants  for 
acquisition  grants  to  purchase  for  use  as 
transitional  housing  for  the  homeless.  To 
obtain  these  properties,  applicants  may 
request  a  listing  of  available  properties 
from  the  HUD  field  office.  Property 
Disposition  Branch.  If  an  applicant 
wishes  to  purchase  a  property  or 
properties,  it  must  enter  into  a  lease- 
option  agreement  with  HUD.  Under  the 
terms  of  the  agreement,  HUD  will  lease 
the  property  to  the  applicant  for  up  to 
six  months  for  one  dollar.  The  lease- 
option  agreement  will  state  that  the 
applicant  may  purchase  the  property  at 
a  stated  price  during  the  lease  period. 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  an  applicant  leasing 
property  under  this  section  may  not 
sublease  or  otherwise  occupy  the 
property  until  after  closing  of  the  sale. 
During  the  lease  period,  applicants  will 
be  responsible  for  all  taxes,  utilities,  and 
maintenance,  excluding  hazard 
insurance.  Applicants  demonstrating  a 
lease-option  agreement  at  the  time  their 
application  for  assistance  is  filed  will  be 
regarded  as  having  site  control  of  the 
property  under  §  577.210(b).  If  the  option 
is  not  exercised,  the  lease-option 
agreement  will  expire  at  the  end  of  six 
months,  and  the  property  will  be 
returned  to  HUD's  inventory,  unless  an 
extension  of  time  is  authorized  by  HUD. 

(2)  An  applicant  may  be  allowed  to 
sublease  the  property  to  the  homeless 
while  its  application  for  assistance 
under  this  part  is  pending  if  the 
applicant  demonstrates  to  HUD's 
satisfaction  that  it  has  the  ability,  in  the 
event  its  application  is  not  approved,  to 
continue  in  a  lease  arrangement  with 
HUD  beyond  the  six-month  lease  term 
under  the  requirements  of  subpart  E  of 
24  CFR  part  291. 

PART  578— PERMANENT  HOUSING 
FOR  HANDICAPPED  HOMELESS 
PERSONS 

4.  The  authority  citation  for  part  578 
continues  to  read  as  follows: 

Authority:  Sec.  426.  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C.  11386): 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

5.  Section  578.135  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


S  571.135    Assistanca  umtor  ottMf  HUD 


(c)  HUD-owned  properties.  (1)  HUD 
will  make  HUD-owned  single  family 
properties  in  its  inventory  available  to 
applicants  or  potential  applicants  for 
acquisition  grants  to  purchase  for  use  as 
permanent  housing  for  handicapped 
homeless  persons.  To  obtain  these 
properties,  applicants  may  request  a 
listing  of  available  properties  from  the 
HUD  field  office.  Property  Disposition 
Branch.  If  an  applicant  wishes  to 
purchase  a  property  or  properties,  it 
must  enter  into  a  lease-option  agreement 
with  HUD.  Under  the  terms  of  the 
agreement,  HUD  will  lease  the  property 
to  the  applicant  for  up  to  six  months  for 
one  dollar.  The  lease-option  agreement 
will  state  that  the  applicant  may 
purchase  the  property  at  a  stated  price 
during  the  lease  period.  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  an  applicant  leasing  property 
under  this  section  may  not  sublease  or 
otherwise  occupy  the  property  until 
after  closing  of  the  sale.  During  the  lease 
period,  applicants  will  be  responsible 
for  all  taxes,  utilities,  and  maintenance, 
excluding  hazard  insurance.  Applicants 
demonstrating  a  lease-option  agreement 
at  the  time  their  application  for 
assistance  is  filed  will  be  regarded  as 
having  site  control  of  the  property  under 
S  578.210(b).  If  the  option  is  not 
exercised,  the  lease-option  agreement 
will  expire  at  the  end  of  six  months,  and 
the  property  will  be  returned  to  HUD's 
inventory,  unless  an  extension  of  time  is 
authorized  by  HUD. 

(2)  An  applicant  may  be  allowed  to 
sublease  the  property  to  the  homeless 
while  its  application  for  assistance 
under  this  part  is  pending  if  the 
applicant  demonstrates  to  HUD's 
satisfaction  that  it  has  the  ability,  in  the 
event  its  application  is  not  approved,  to 
continue  in  a  lease  arrangement  with 
HUD  beyond  the  six-month  lease  term 
under  the  requirements  of  subpart  E  of 
24  CFR  part  291. 

Dated:  August  28, 1991. 
Alfrad  A.  DelUBovi, 
Deputy  Secretary. 

[PR  Doc.  91-21856  Filed  »-13-01;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt^e  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner      i 

24  CFR  Parts  203  «nd  291 

(Docitet  No.  R-91-1^  FR-26S3-F-02] 

RIN2S02-AE75 

Single  Family  Proi^erty  Disposition 
Program 

AOENCV:  O^ice  of  |he  Assistant 
Secretary  for  Houang— Federal  Housing 
Conunissioner,  HUDQ. 

action:  Final  rule.| 

1 

summary:  This  rulb  makes  final  a 
proposed  rule,  published  April  4, 1991 
(56  PR  13996),  desdribing  HUD's  policies 
and  procedures  foi  the  disposition  of 
single  family  properties  acquired  by 
HUD  in  exchange  for  payment  of  an 
insurance  claim.  Uhder  title  II  of  the 
National  Housing  Act.  HUD  is 
authorized  to  insuie  mortgages  for  single 
family  residences  jhrough  the  Federal 
Housing  Administfation  (FHA)  mortgage 
insurance  programl.  The  mortgages  are 
insured  by  a  revoliing  fund.  Upon 
default  of  an  insured  mortgage,  HUD 
acquires  the  mortaaged  property  in 
exchange  for  paying  the  insurance  claim 
by  the  lender  from,  the  insurance  fund. 
HUD  then  sells  the  acquired  properties 
to  replenish  the  fujid.  The  Single  Family 
Property  Disposition  program  is 
authorized  by  section  204(g)  of  the 
National  Housing  Act. 
EFFECTTVE  DATE:  dctober  16. 1991. 

FOR  FURTHER  INFOftMATION  CONTACn 

Jacqueline  B.  Campbell,  Single  Family 
Property  Disposition  Division,  room 
9172,  Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW.. 
Washington.  DC  20410;  (202)  708-0740 
or.  for  hearing  and  speech-impaired 
(202)  708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  niFORMATtON:  The 
information  collection  requirements  in 
this  rule  have  bee(i  reviewed  by  the 
Office  of  Manageijient  and  Budget  under 
the  Paperwork  Reduction  Act  and 
assigned  0MB  approval  numbers,  which 
appear  in  the  textjof  the  regulations. 

L  Backgronnd 

Title  n  of  the  National  Housing  Act 
(the  Act)  authorizes  HUD  to  insure 
mortgages  for  sin^e  family  residences 
through  the  Federal  Housing 
Administration  (F  -LA)  single  family 
mortgage  insurant  ;e  program.  The 
mortgages  are  insured  throu^  a 
revo'ving  fund,  which  provides  the 


money  to  pay  insurance  claims  to 
lenders  upon  default  of  insured 
mortgages.  The  fund  is  replenished  by 
insurance  premiums  [i.e.,  a  fee 
mortgagors  pay  to  obtain  FHA 
insurance),  income  from  the  investment 
of  moneys  held  by  the  fund,  and 
proceeds  from  the  sales  of  homes  that 
HUD  acquires,  either  by  foreclosures  or 
voluntary  transfers. 

The  disposition  program  for  single 
family  properties,  acquired  by  HUD  In 
exchange  for  payment  of  an  insurance 
claim,  is  authorized  by  section  a04(g)  of 
the  Act.  The  Department  published  a 
proposed  rule  for  public  comment  on 
April  4, 1991  (56  FR 13996)  describing  the 
standards  and  procedures  under  which 
HUD  now  operates  the  single  family 
property  disposition  program.  This  rule 
responds  to  the  public  comments  and 
makes  final  the  April  4, 1991  proposed 
rule,  with  changes  and  clarifications 
where  necessary. 

This  final  rule  includes  amendments 
to  HUD's  existing  rule  governing  the 
conveyance  of  occupied  properties  (24 
CFR  203.670-203.681).  which  were  also 
proposed  on  April  4. 1991. 

n.  Public  Comments 

The  Department  received  a  total  of  six 
comments  on  the  proposed  rule  from  a 
public  housing  agency,  a  nonprofit 
organization  representiitg  homeless 
persons,  an  advocacy  organization  for 
state  housing  agencies,  a  project 
committee  of  the  American  Bar 
Association,  a  legal  assistance 
organization,  and  another  Federal 
agency.  The  comments  focused  on  the 
following  areas: 

Preference  to  Owner-Occupant 
Purchasers 

Section  291.105(c)  of  the  proposed  rule 
provided  that  under  the  competitive 
sales  procedure,  owner-occupant 
purchasers  will  be  given  priority  only  in 
the  case  of  a  tie  net  offer.  (The  rule 
defines  owner-occupant  purchasers  to 
include  public  entities  and  nonprofit 
organizations,  as  well  as  persons  who 
intend  to  use  the  property  as  principal 
residence  (5  291.5)).  Four  commenters 
objected  to  this  policy,  stating  that  it 
gives  an  advantage  to  for-profit 
organizations  and  investors  at  the 
expense  of  low-income  individuals. 
They  suggested  that  HUD  create  a 
priority  for  owner-occupant  purchasers, 
and  set  aside  additional  units  for  groups 
serving  low-income  families. 

HUD  disagrees  with  the  commenters, 
and  the  final  rule  has  not  been  changed. 
A  large  percentage  of  the  sales  are  to 
owner-occupant  purchasers,  many  of 
whom  have  tow  or  moderate  incomes. 
This  indicates  that  a  significant  number 


of  properties  has  been  made  available  to 
many  families  at  affordable  prices,  and 
that  the  structure  of  the  program  does 
not  give  an  Inherent  advantage  to 
Investor  purchasers. 

HUD  believes  that  sales  to  investors 
should  not  be  automatically  dismissed 
as  poor  public  policy.  Many  investcirs 
fulfill  an  Important  role  by  acquiring  and 
rehabilitating  vacant  deteriorated 
properties  and  leasing  or  reselling  them 
to  Individuals  needing  low-income 
housing.  Additionally,  sales  to 
governmental  entities  and  nonprofit 
groups  generate  similar  rehabilitation 
and  leasing/resale  transactions  that 
HUD  believes  supplement  its  own 
traditional  role  of  promoting  sales  that 
provide  homeownership  opportunities  to 
owner-occupant  purchasers. 

With  regard  to  the  commenter's 
suggestion  that  HUD  set  aside  units  for 
groups  serving  low-income  families,  the 
Department  is  making  a  special  effort  to 
provide  housing  for  low-  and  moderate- 
income  families  through  its 
Demonstration  Program  for  Sale  of 
Properties  to  Nonprofits  and 
Governmental  Entities  (55  FR  4949a 
November  28. 1990). 

Right  of  First  Refusal  for  Former 
Mortgagors  and  Tenants 

The  proposed  rule  provided  that 
former  mortgagors  in  occupancy  who 
have  defaulted  will  not  be  offered  the 
right  of  first  refusal  to  repurchase  the 
same  property,  although  they  may 
submit  an  offer  when  the  property  is 
pubUcly  hsted  (§  291.100(a)(2)).  The 
proposed  rule  also  provided  that  tenants 
in  occupancy  generally  will  not  be 
offered  the  right  of  first  refusal,  except 
where  they  have  a  recognizted  financial 
capability  and  have  made  a  request  to 
HUD,  or  where  it  is  required  by  State  or 
local  law  (5  291.100(a)  (3)  and  (4)). 

One  commenter  suggested  that  former 
mortgagors  be  given  the  right  of  first 
refusal,  and  stated  that  they  could 
afford  to  purchase  the  property  if  HUD 
provided  financing.  Another  commenter 
stated  that  HUD  should  consider 
providing  assistance  to  troubled 
mortgagors,  and  should  provide  tenants 
the  right  of  first  refusal  rather  than  evict 
them,  making  more  homeless. 

HUD's  prior  experience  with  granting 
the  right  of  first  refusal  to  former 
mortgagors  proved  to  be  .  ..  ■ 

counterproductive,  because  many  of    , 
them  did  not  have  the  financial 
capability  to  close  the  sale,  resulting  in  | 
additional  holding  costs  to  the 
Department.  Additionally,  as  described ; 
in  24  CFR  203.650-203.660,  defaulting 
mortgagors  are  entitled  to  apply  for  an  , 
assignment  of  their  mortgage  to  HUD  ; 
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before  foreclosure,  which  allows  them,  if 
accepted  into  the  program,  to  remain  in 
occupancy  and  enter  into  a  modified 
payment  schedule  with  the  Department 
while  maintaining  homeownership. 
Those  mortgagors  who  choose  not  to 
apply  or  who  are  not  accepted  into  the 
mortgage  assignment  program,  which 
requires  an  in-depth  review  of  the 
flnances  of  the  applicant,  as  well  as  a 
review  of  the  circumstances  that  led  to 
default,  are  unlikely  to  repurchase  the 
property.  (It  should  be  pointed  out  that 
former  mortgagors  are  not  prohibited 
from  bidding  competitively  for 
properties;  rather,  they  simply  lack  a 
right  of  first  refusal.)  Therefore,  this 
provision  is  unchanged  in  the  final  rule. 
Because  tenants  have  not  caused  the 
mortgagor's  default  on  the  mortgage,  the 
rule  provides  that  properties  may  be 
o^ered  to  tenants  before  being 
advertised  for  bids  under  the 
cirounstances  described  in 
I  291.100(a)(4).  The  proposed  changes  to 
the  occupied  conveyance  rule,  and  made 
final  in  this  rule,  should  result  in  more 
tenant-occupied  properties  being 
conveyed  to  HUD,  and  more 
opportunities  for  tenants  in  occupancy 
to  purchase. 

Condition  of  the  Property 

Section  29l.l00(c]  of  the  proposed  rule 
provided  that  properties  are  sold  as-is, 
without  repairs  or  warranties.  One 
commenter  generally  disagreed  with  the 
reasons  given  in  the  preamble  of  the 
proposed  rule  for  the  policy  of  selling 
properties  as-is,  and  stated  that  the 
policy  makes  it  difficult  for  low-income 
buyers  to  obtain  financing. 

The  preamble  (56  FR  at  13997)  fully 
explained  HUD's  prior  di^iculties  with 
making  extensive  repairs  to  properties 
before  sale.  The  Department  believes 
that  these  problems  with  making  repairs 
are  legitimate  administrative  concerns 
that  outweigh  any  benefits  of  completing 
extensive  repairs  before  sale.  Many  of 
the  properties  are  offered  with  FHA 
mortgage  insurance  available,  thereby 
facilitating  the  financing  of  the 
purchase.  In  addition,  HUD  facilitates 
purchaser  repairs  through  the  insured 
Mrith  repair  escrow  sales  procedure 
(described  in  9  291.120),  section  203(k) 
financing,  and  other  rehabilitation  loan 
programs.  Therefore,  (  291.100(c)  has 
not  been  changed  in  the  final  rule. 

A  third  commenter  asked  how  HUD 
plans  to  address  the  lead-based  paint 
hazard  requirements,  noting  that  an 
interim  rule  on  testing  and  abatement 
requirements  for  public  and  Indian 
housing  had  recently  been  published. 
The  Department  is  currently  reviewing 
:  its  policy  under  the  Lead-Based  Paint 
Poison  Prevention  Act  for  all  programs. 


Until  such  time  as  the  current  rule 
applicable  to  the  Single-Family  Property 
Disposition  program  in  24  CFR  200.615  is 
changed,  the  requirements  of  that  rule 
apply,  as  stated  in  S  291.100(g). 

Insured  Mortgages  for  Investors 

Under  9  291.115  of  the  proposed  rule, 
investor  and  owner-occupant  purchasers 
are  both  eligible  for  insured  mortgages, 
although  the  mortgage  amount  is  limited 
for  investors.  One  commenter  stated 
that  investors  should  not  be  eligible  for 
insured  mortgages.  HUD  disagrees  with 
the  commenter,  and  this  section  of  the 
final  rule  has  not  been  changed. 

As  previously  stated,  individuals  or 
groups  that  purchase,  rehabilitate,  and 
lease  or  resell  properties  to  families  in 
need  of  housing  can  play  a  role  in 
providing  decent  housing,  and  are  thus  a 
supplement  to  HUD's  sales  to  owner- 
occupants.  Moreover,  HUD's  inventory 
of  two-,  and  three-,  and  four-unit 
properties  is  generally  not  of  interest  to 
owner-occupant  purchasers.  These 
properties  more  often  are  purchased  by 
investors  wishing  to  use  them  as  low- 
income  rental  housing.  The  larger 
downpayment  required  for  insured  sales 
for  investors  reduces  the  potential 
foreclosure  risk  to  the  Department.  HUD 
believes  that  with  this  reduced  risk,  it 
can  safely  authorize  insured  sales  to 
investors,  who  can  provide  a  needed 
sales  option  for  the  pro^^m. 

The  proposed  rule  provided  that 
investors  are  not  eligible  for  mortgage 
insurance  under  the  insured  sales  with 
repair  escrow  procedure,  described  in 
9  291.120.  A  commenter  suggested  that 
investors  should  be  eligible  for  mortgage 
insurance;  otherwise,  the  investor 
purchaser  is  less  likely  to  rehabilitate 
the  property,  increasing  the  chance  that 
the  property  will  be  leased  in  a 
substandard  condition.  HUD  agrees  with 
the  commenter  that  the  exclusion  of 
investors  fi*om  this  program  could  result 
in  less  rehabilitation  to  the  properties 
after  purchase.  Since  this  exclusion  may 
be  detrimental  to  the  Department's 
efforts  to  provide  decent  homes  and 
living  environments  to  families,  the  final 
rule  has  been  changed  to  allow 
investors  to  participate  in  the  insiired 
sales  with  repair  escrow  procedure. 

Appraisals  and  Re-evaluation  of  the 
Pivperties 

The  preamble  of  the  proposed  rule  (56 
FR  at  13997)  contained  a  discussion  of  a 
change  in  policy  after  October  1, 1990, 
regarding  appraisals  of  properties  by 
independent  real  estate  appraisers  using 
nationally  recognized  industry 
standards,  explaining  that  field  offices 
may  use  their  discretion  whether  to 
obtain  new  appraisals  of  pre-October  1, 


1990,  inventory.  One  commenter 
recommended  that  new  appraisals  be 
required  for  all  properties  in  inventory 
more  than  six  months  to  assure  that 
sales  are  not  affected  by  overvaluations. 

The  Department  does  not  agree  that 
appraisals  should  be  required  for  all  pre- 
October  1, 1990,  properties  in  inventory 
more  than  six  montiis.  because  of  the 
detrimental  effects  of  ordering  a  number 
of  appraisals  simultaneously  and  then 
holding  up  sales  if  necessary  to  reprice 
the  properties.  Additionally,  field  offices 
know  already  that  they  must  reanalyze 
unsold  properties  at  reasonable 
intervals.  HUD  believes  this  policy, 
combined  with  the  existing  option  of 
ordering  an  appraisal,  is  adequate  to 
assure  that  sales  are  not  affected  by 
overvaluations. 

The  commenter  also  suggested  that 
the  rule  define  the  term  "independent 
real  estate  appraiser",  used  in 
9  291.100(b).  In  response,  we  note  that 
independent  real  estate  appraisers  must 
meet  or  exceed  the  qualifications  for 
FHA  fee  panel  appraisers. 

Another  commenter  recommended 
that  reevaluations  be  done  on  a  monthly 
basis.  Section  291.100(b)(2)  of  the  rule 
does  require  a  reanalysis  on  properties 
unsold  after  30  days,  and  9  291.105(f) 
requires  reanalysis  after  a  reasonable 
period  On  an  extended  listed  period. 

Purchase  Money  Mortgages  fPMMs) 

Although  there  was  no  provision  in 
the  rule  for  PMMs,  the  preamble 
contained  an  explanation  of  the 
Department's  policy  on  the  issue  (56  FR 
at  13998).  Two  commenters  objected  to 
this  poHcy,  recommending  that  PMMs  be 
offered,  since  low-income  buyers  have 
difficulty  obtaining  private  fmancing. 
The  Department  is  sympathetic  to  the 
difficulty  of  low-income  purchasers  in 
obtaining  financing,  but  has  determined 
that  the  staff  and  monetary  costs 
associated  with  originating  and 
servicing  PMMs,  combined  with  the 
projected  losses  to  the  mortgage 
insurance  funds  resulting  from 
anticipated  high  PMM  defauh  and 
foreclosure  rates,  make  the  issuance  of 
PMMs  prohibitive. 

Earnest  Money  Deposits 

Section  291.13S(c)  of  the  proposed  rule 
provided  that  50  percent  of  the  earnest 
money  deposit  will  be  returned  to  an 
owner-occupant  purchaser  where, 
despite  good  faith  efforts,  the  purchaser 
is  unable  to  obtain  financing.  One 
commenter  recommended  returning  the 
entire  amount  of  the  earnest  money. 

HUD  disagrees  with  the  comraenter, 
and  the  final  rule  has  not  been  changed 
Fifty  percent  of  the  earnest  money  (from 
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$250  to  Siaxxx  depetMliiis  on  the  amount 
of  the  deposit)  is  retained  in  this 
situation  to  compensate  HUD  in  part  for 
the  costs  of  holding  the  property  in 
inventory  and  then  readvertising  the 
property.  With  an  ^rage  $18.25  per 
day  per  property  holding  cost,  the 
Department  incurs  approximately  $550 
in  costs  over  a  30-d^y  period  waiting  for 
a  sale  to  close. 

Miscellaneous  Issi^s 

One  commenter  Recommended  that 
field  offices  be  giveb  the  authority  to 
approve  discounts  greater  than  ten 
percent  for  sales  toTpublic  entities  and 
nonprofit  organizations  (S  291.110(a)). 
This  provision  has  hot  been  changed  in 
the  final  rule  because  deeper  discounts 
on  a  wider  scale  may  have  an  adverse 
impact  on  the  financial  condition  of  the 
mortgage  insurance  funds.  However,  the 
Department  does  provide  larger 
discounts  through  tlie  Demonstration 
Program  for  Sale  of  Properties  to 
Nonprofits  and  Governmental  Entities, 
and  believes  that  program  is  the 
appropriate  mechanism  for  larger 
discounts  in  direct  iales.  Deeper 
discounts  are  permitted  in  the 
Demonstration  because  HUD  anticipates 
that  values  of  other  federally-owned 
properties  in  the  ar^a  will  be  stabilized 
when  a  cluster  of  ptDperties  are 
rehabilitated  and  occupied  in  a 
neighborhood.  Thia  Demonstration  is 
only  a  test  at  this  titne,  and  it  will  be 
evaluated  to  assess,  among  other  things, 
the  impact  of  largei  discounts  on  the 
mortgage  insurance  funds. 

Another  commenter  suggested  that 
PHAs  and  nonprofits  be  allowed  to 
lease  property  witl^  an  option  to 
purchase.  Although  the  clear  priority  of 
the  Single  Family  Property  Dispositioo 
program  is  to  sell  properties,  the 
proposed  rule  did  i|ot  prohibit  the 
leasing  of  propertias  to  public  housing 
agencies  and  nonprofit  organizations 
(S  291.200).  Howev  ;r.  HUD  agrees  that 
the  final  rule  should  explicitly  provide 
for  leasing  with  an  option  to  purchase 
under  appropriate  circumstances,  and 
has  made  a  changel  in  the  final  rule. 

A  commenter  reiiommended  that  HUD 
make  greater  use  of  other  sales  methods, 
such  as  bulk  sales  and  auctions, 
provided  for  in  $  2fl.llO,  to  expedite 
disposition.  The  Department  recognizes 
the  usefulness  of  these  other  sales 
methods,  and  intei^ds  to  utilize  them  in 
appropriate  situations. 

Section  291.130(a)  of  the  proposed  rule 
provided  that  closing  are  generally  held 
30  to  60  days  from  the  date  of 
acceptance  of  the  9ffer  to  purchase.  One 
commenter  recomitiended  that  the  rule 
to  changed  to  provide  op  to  90  days, 
with  time  for  reasqnaUe  extensions. 


HUD  does  not  agree  with  die 
commenter,  and  the  final  rule  has  not 
been  changed  On  a  nationv^ride  basis. 
HUD's  sales-closing  time  averages 
approximately  two  months,  with  many 
closings  being  completed  in  a  shorter 
time  period.  We  believe  that  90  days 
would  encourage  slow  closings  and 
thereby  unnecessarily  increase  HUD's 
holding  costs.  Field  offices  are 
authorized  in  t  291.130(b)  to  grant 
extensions  beyond  the  established 
closing  schedule. 

Although  99  291.1(b)  and  291.100(a)(1) 
of  the  proposed  rule  both  stated  the 
nondiscrimination  policy  of  the  program, 
two  comraenters  criticized  the  rule  for 
failure  to  state  that  HUD  will  act 
affirmatively  to  promote  fair  housing. 
The  Department  supports  the  objectives 
of  affirmative  marketing  progreims  and 
works  with  nonprofits,  governmental 
entities,  and  organizations  serving  the 
homeless  to  achieve  those  objectives. 
All  display  advertising  for  HUD 
properties  must  include  the  Equal 
Housing  Opportimity  logo  and  a 
statement  regarding  nondiscrimination, 
which  is  in  compliance  with  the 
Department's  Fair  Housing  advertising 
requirements  in  24  OFR  part  109.  In 
addition,  minority-owned  media  are 
used  by  the  Department  to  reach 
minority  markets  in  an  effort  to  increase 
minority  participation  in  the  sales 
program.  Language  has  been  added  to 
S  291.1(b]  to  address  the  importance  of 
efforts  to  further  housing  in  an 
affirmative  manner. 

III.  Other  Qianges  and  Clarifications 

Section  291.105  Competitive  Sales 
Procedure 

Section  291.105(b)  of  the  proposed  rule 
provided  that  HUD  will  pay  the  broker's 
sales  commission  of  an  amount 
requested  by  the  purchaser  up  to  6 
percent  of  the  purchase  price.  This 
provision  has  been  changed  in  the  final 
rule  to  clarify  that,  from  time  to  time. 
HUD  offers  cash  bonuses  for  hard-to- 
sell  properties,  which  may  result  in  a 
broker  receiving  an  amount  in  excess  of 
the  6  percent  sales  commission. 

Paragraph  (c)  of  the  proposed  rule 
provided  that  HUD  will  accept  the  bid 
producing  the  greatest  net  return  to 
HUD  and  otherwise  meeting  the  terms 
of  HUD's  offering  of  the  property.  This 
paragraph  has  been  changed  in  the  final 
rule  to  clarify  that  the  bid  must  produce 
the  greatest  acceptable  net  return  to 
HUD.  Obviously,  as  any  other  seller  of 
real  estate,  HUD  will  not  accept  a  bid 
that  it  considers  unreasonably  low,  even 
though  that  bid  is  the  highest  of  all 
received. 


With  regard  to  full  price  offer 
programs  conducted  by  some  HUD  field 
offices  (paragraph  (e)),  the  proposed  nde 
provided  that  offers  are  opened  on  a 
daily  basis  during  the  10-day  bidding 
period.  The  word  "daily"  has  been 
omitted  from  the  final  rule,  to  allow  for 
other  bid  opening  intervals  at  the 
discretion  of  the  field  office.  In  these 
cases,  the  offering  will  specify  when 
bids  will  be  opened. 

Section  291.110    Other  Sales 
Procedures 

Paragraph  (b)  of  9  291.110  authorizes 
direct  sales  to  displaced  persons.  The 
final  rule  has  been  changed  to  clarify 
that  these  sales  are  made  at  the 
discretion  of  the  field  office  manager, 
consistent  with  HUD's  current  policy. 
The  definition  of  "displaced  persons" 
has  been  changed  to  clarify  under  which 
circumstances  families  or  individuals 
may  be  displaced  by  government  action. 

Section  291.115    Insured  Sales 

Section  291.115((b)(2)  of  the  proposed 
rule  erroneously  stated  that  the 
mortgage  amount  for  investor- 
purchasers  includes  prepaids  [e.g., 
taxes).  The  final  rule  has  been  corrected 
to  provide  that  prepaids,  financing  or 
closing  costs  may  not  be  included  in  the 
mortgage  amount  for  investor- 
purchasers. 

Section  291.130    Closing 

Section  291.130(d)  of  the  proposed  rule 
stated  that  taxes,  utilities,  and  other 
assessments  on  the  property  will  be 
prorated  between  HUD  and  the 
purchaser  as  of  the  date  of  the  closing. 
This  provision  has  been  changed  in  the 
final  rule  to  conform  to  HUD's  sales 
contract,  which  provides:  "All 
assessments,  including  improvement 
assessments  which  are  available  for 
payment  without  interest  or  penalty  for 
advance  payment,  taxes,  rent,  and 
ground  rent  if  any,  shall  be  prorated  as 
of  the  closing  date."  In  addition,  for  any 
assessments  for  which  a  payment  plan 
has  been  approved,  only  assessment 
amounts  required  to  be  paid  during  the 
current  tax  year  will  be  prorated,  with 
the  following  years'  payments  to  be  the 
responsibilify  of  the  purchaser.  This 
policy  is  consistent  with  normal  real 
estate  practice. 

IV.  Other  Matters 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  anafysis  of  die 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
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million  or  more;  (2)  caase  a  major 
increase  in  costs  of  prices  for 
consumers,  individual  industries, 
1-ederai,  State,  or  local  government 
agencies,  or  geograpliic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  In  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  sa  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weelcdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276. 451 
Seventh  Street  SW^  Washhigton,  DC 
20410. 

The  General  Counsel  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  significant  impact  on  the 
formation,  maintenance,  and  general 
well-being  of  the  family  and,  thus,  is  not 
subject  to  review  under  that  Order.  The 
rule  describes  the  standards  and 
procedures  under  which  HUD  sells 
property  acquired  as  a  result  of 
foreclosures  on  insured  mortgages  or 
under  other  Federal  programs. 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  e(a)  of  Executive 
Order  12612.  Federalism,  that  the 
policies  contained  in  this  rule  do  not 
have  federalism  impUcations  and,  thus, 
are  not  subject  to  review  under  that 
Order.  The  rule  governs  the  manner  in 
which  HUD  disposes  of  acquired 
properties. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities,  because  the  program  has  been 
designed  to  dispose  of  properties  with 
as  litde  regulation  as  possible  under 
existing  law. 

This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  at  56  FR 17360, 
17380,  on  April  22, 1991,  under  Executive 
Order  12291  and  the  Regulatory 
FiexibUity  Act 


list  of  Subjects 

24CFnPart203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  291 

Community  facilities.  Homeless. 
Surplus  government  property.  Low  and 
moderate  income  housing.  Mortgages. 
Lead  poisoning.  Conflict  of  interests, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
Preamble,  title  24,  chapter  H  of  the  Coda 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

1.  The  authority  citation  for  24  CFR 
part  203  is  revised  to  read  as  follows: 

Authority;  Sec*.  203. 204  and  211.  National 
Housing  Act  (12  U.S.C  1708. 1710. 1715b);  aea 
7(d)  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition.  Subpart  C  is  also  issued  under  sec. 
23a  NaUonal  Housing  Act  (12  U.S.C.  1715(u)). 

2.  Section  203.670(b)  is  amended  by 
revising  paragraph  (b)(1).  redesignating 
existing  paragraph  (b)(2)  as  paragraph 
(b)(3),  and  adding  a  new  paragraph 
(b)(2),  to  read  as  follows: 

{203.670   Conveyance  of  occupied 


residential  area  in  which  the  property  Is 
located  exceeds  six  months. 


(b)'  •  • 

(1)  An  bdividual  residing  in  the 
property  suffers  from  a  temporary, 
permanent  or  long-term  illness  or  Injury 
that  would  be  aggravated  by  the  process 
of  moving  from  the  property,  and  that 
the  individual  meets  the  eligibility 
criteria  in  fi  203.674(a); 

(2)  State  or  local  law  prohibits  the 
mortgagee  from  evicting  a  tenant 
residing  in  the  property  who  is  making 
regular  monthly  payments  to  the 
mortgagor,  or  prohibits  eviction  for  other 
similar  reasons  beyond  the  control  of 
the  mortgagee;  or 

•  •       •  • 

3.  Section  203.671(b)  is  revised  to  read 
as  follows: 

{203J71    Crttatia  for  detarmMng  ttie 
Oecretify'e  jntereet 

•  •       *       •       • 

(b)  The  average  time  in  inventory  for 
HUD'S  unsold  inventory  in  the 


4.  Section  203.674  Is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  introductory  text  to 
read  as  follows: 

S203J74    BIgMmyforcontifMied 

(a)  Occupancy  because  of  temporary, 
permanent  or  long-term  illness  or  injury 
of  an  individual  residing  in  the  property 
will  be  limited  to  a  reasonable  time,  to 
be  determined  by  the  Secretary  on  a 
case-by-case  basis,  and  will  be 
permitted  only  if  all  the  conditions  in 
this  paragraph  (a)  are  met: 

(b)  An  occupant  who  does  not  meet 
the  illness  or  injury  criteria  in  paragraph 
(a)  of  this  section  is  eligible  for 
continued  occupancy  only  if  all  the 
conditions  in  tltis  paragraph  (b)  are  met 

5.  Section  203.685  is  added,  to  read  as 
follows: 

(203.6SS    Waivera. 

Upon  completion  of  a  determination 
and  fmding  of  good  cause,  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  may  waive  any  provision 
of  this  subpart  in  any  particular  case 
subject  only  to  statutory  limitations. 
Each  waiver  must  be  in  writing  and 
must  be  supported  by  documentation  of 
the  pertinent  facts  and  grounds.  HUD 
will  periodically  publish  in  tiie  Federal 
Register  a  notice  informing  the  public  of 
all  waivers  granted  under  this  section 
and  containing  all  relevant  information 
concerning  the  waiver.  The  authority  to 
waive  regulations  contained  in  this 
section  may  not  be  redelegated. 

PART  291-OISPOSmON  OF  HUO- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

6.  The  authority  citation  for  part  291  it 
revised  to  read  as  follows: 

Authority:  Sees.  203.  204.  and  211.  National 
Housing  Act  (12  US.C  1709  and  1715b);  set 
2.  Housing  Act  of  1949  (42  U.S.C  1441):  tec  2. 
Housing  and  Urban  Development  Act  of  1968 
(42  U.S.C  1551a):  sec.  7(d),  Department  of 
Housing  and  Urlwn  Development  Act  (42 
UJB.C.  S535(d)). 

7.  Part  291  is  amended  by  adding 
suparts  A,  B.  and  C  to  read  as  follows: 

Suiipart  A— General  Provtstona 


Sk. 

291.1 
291.S 


Purpose  and  scope. 
Definltioa*. 


Subpart  B-Otapoeitlon  by 
29L100    General  policy. 
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291.105    Competitive  tales  procedure. 
281.110    Other  sat^a  procedures. 
.291.115    Insured  sales. 
291.120    insured  sales  with  repair  escrow. 
291.125    Uninsured  sales. 
291.130    Closing.    | 
291.135    Forfeiture  nf  earnest  money 

deposits.  ! 

291.140    Property  c  amage  after  sale,  before 

dosing. 
291.145    Occupanc  f  before  closing. 
291.150    Sanctions  iBgainst  fraudulent 

purchase.  ! 

Subpart  C— ftentallof  Acquired  Property 

291.200    General  pilicy. 

291.205    Condition  >  of  occupancy. 

Subpart  A— Genfral  Provisiona 

{  291.1    PwpoM  and  scope. 

(a)  Purpose.  (1)  This  part  governs  the 
disposition  of  on^to-four  family 
properties  that  ar^  acquired  by  HUD  or 
are  otherwise  in  ^RJD's  custody. 
Detailed  policies  land  procedures  that 
must  be  followed  in  speciHc  areas  are 
issued  by  each  HUD  field  office.  The 
purpose  of  the  property  disposition 
program  is  to  redace  the  inventory  of 
acquired  properties  in  a  manner  that 
maximizes  the  net  return  to  the 
mortgage  insurance  fimds  while 
balancing  the  nead  to: 

(i)  Preserve  ana  maintain  residential 
areas  and  commiaiities;  and 

(ii)  Work  towand  the  National 
Housing  Coal  of  8  decent  home  and  a 
suitable  living  environment  for  every 
American  family. 

(2)  Where  achievement  of  the 
objectives  in  paragraphs  (a)(l)(i)  and  (ii) 
of  this  section  hat  an  adverse  e^ect  on 
the  mortgage  insurance  fund,  the 
Secretary  will  gi^«  first  priority  to  the 
protection  of  the  fund. 

(b)  Nondiacrin^nation  policy.  The 
following  authorities  apply  to  the 
administration  of  any  activity  under  this 
part:  the  requirements  of  the  Fair      < 
Housing  Act,  42  U  S.C.  3601-49 
(including  the  dut^  to  affinnatively 
fcirther  fair  housing  in  42  U.6.C. 
3608(eM5)).  and  iiiplementing 
regulations  at  24  CFTl  parts  100, 109,  and 
110;  Executive  Oder  11063,  as  amended 
by  Executive  Ordfer  12259  (3  CFR,  195»- 
1963  Comp.,  p.  652  and  3  CFR.  1980 
Comp.,  p.  307)  (Equal  Opportimity  in 
Housing)  and  implementing  regulations 
at  24  CFR  part  107:  and  the  prohibitions 
against  discrimination  against 
handicapped  individuals  under  section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C  794). 

(c)  Applicability.  (1)  Except  as 
provided  in  para^aph  (c)(2]  of  this 
section,  this  part  applies  to  single  family 
properties  acquired  by  HUD  or 
Otherwise  in  HUI)'s  possession  as  a  i 
result  oL 


(i)  Foreclosure  of  an  FHA-insured 
mortgage  (title  in  the  Secretary's  name); 

(ii)  Foreclosure  of  a  section  312 
rehabilitation  loan  (title  in  the  United 
States  acting  by  and  through  the 
Secretary); 

(iii)  Foreclosure  of  a  Secretary-held 
purchase  money  or  assigned  mortgage, 
or  a  deed  in  lieu  of  foreclosure  (title  in 
the  Secretary's  name); 

(iv)  Assignment  from  the  Department 
of  Defense  of  property  it  acquired  under 
section  1013  (title  remains  vested  in  the 
United  States); 

(v)  Foreclosure  of  a  title  1  Home 
Improvement  Loan  (title  in  the 
Secretary's  name). 

(2)  This  part  does  not  apply  to  the 
disposition  of  any  Real  Estate  Owned 
(REO)  properties  acquired  under  the 
Government  National  Mortgage 
Association  (GJ^JMA)  Mortgage-Backed 
Securities  program  by  VA  "no-bid" 
foreclosed  mortgages  or  foreclosed 
mortgages  disclosed  to  be  neither  VA- 
guaranteed  nor  FHA-insured. 

9291.5    DefkiNkMis. 

As  used  in  this  part: 

Closing  agent  means  a  quahfied  firm 
or  person  imder  contract  to  HUD  to 
administer  closings  involving  the  sale  of 
HUD-acquired  single  family  properties. 

Competitive  sale  means  a  sale 
through  a  sealed  bid  process  in 
competition  with  other  bidders  where 
properties  have  been  pubhcly  advertised 
for  bids. 

Direct  sale  means  a  sale  to  a  selected 
purchaser  to  the  exclusion  of  all  others 
without  resorting  to  advertising  for  bids. 

FHA  means  the  Federal  Housing 
Administration. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Insured  mortgage  means  a  mortgage 
insured  under  the  National  Housing  Act. 

Investor  purchaser  means  a  purchaser 
who  does  notintend  to  use  the  property 
as  his  or  her  principal  residence. 

Owner-occupant  purchaser  means: 

(1)  A  purchaser  who  intends  to  use  the 
property  as  his  or  her  principal  '  ♦  •  =•  * 
residence;  i  '■  ^  : ! 

(2)  A  public  entity,  as  provided  in 
section  214  or  247  of  the  National 
Housing  Act,  or  any  other  Stale  or  local 
government  or  an  agency  thereof;  or 

(3)  A  private  nonprofit  or  public 
entity,  as  provided  in  section  221(h)  or 
235(j)  of  the  National  Housing  Act  or 
other  private  nonprofit  organization  that 
is  exempt  from  taxation  under  section 
501(c](3]  of  the  Internal  Revenue  Code  of 
1966  that  intends  to  sell  or  lease  the 
mortgaged  property  to  low  or  moderatie- 
income  persons,  or  that  purchases 
property  for  use  as  a  facility  for  the     '  ' 

:  komedess  under  subpart  E  of  this  part'  - 


Secretary  means  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development. 

Single  family  property  means  a 
residence  containing  dwellings  for  one 
to  four  families. 

Subpart  B^DisposHlon  by  Sal* 

9291.100   Qaneral  policy. 

(a)  Qualified  purchaser.  (1)  Anyone, 
regardless  of  race,  color,  religion,  sex. 
national  origin,  familiar  status,  age,  or 
handicap  may  offer  to  buy  a  HUD- 
owned  property,  except  that: 

(i)  No  member  of  or  delegate  to 
Congress  is  eligible  to  buy  or  benefit 
from  a  purchase  of  a  HUD-owned 
property:  and 

(ii)  No  non-occupant  mortgagor 
(whether  an  original  mortgagor, 
assumptor,  or  a  person  who  purchased 
subject  to)  of  an  insured  mortgage  who 
has  defaulted,  thereby  causing  HUD  to 
pay  an  insurance  claim  on  the  mortgage, 
is  eligible  to  repurchase  the  same 
property. 

(2)  Former  mortgagors  in  occupancy 
who  have  defaulted  on  the  mortgage  will 
not  be  offered  the  right  of  first  refusal  to 
repurchase  the  same  property.  They  may 
submit  an  offer,  or  bid,  to  purchase  the 
property  when  it  is  pubhcly  hsted, 
which  will  be  treated  in  the  same 
maimer  as  other  offers  received  from 
other  prospective  purchasers  during  the 
listing  period. 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  tenants  in 
occupancy  will  not  be  offered  the  right 
of  first  refusal  to  purchase  the  property. 
They  may  submit  an  offer,  or  bid,  to 
purchase  the  property  when  it  is 
publicly  listed,  which  will  be  treated  in 
the  same  manner  as  other  offers 
received  from  other  prospective 
purchasers  during  the  listing  period. 

(4)  Tenants  in  occupancy  will  be 
offered  the  right  of  first  rehisal  to 
purchase  the  property  where: 

(i)  The  tenant  has  a  recognized  ability 
to  acquire  financing  and  a  good  rent- 
,  paying  history,  and  has  made  a  request 
to  HUD  to  be  offered  the  right  of  first 
refusal;  or 

(ii)  State  or  local  law  requires  that 
tenants  be  offered  the  right  of  first 
refusal. 

(5)  In  accordance  with  {  291.410(c)  of 
subpart  E  of  this  part  eligible  properties 
in  geographical  areas  designated  by  pre- 
approved  applicants  will  be  offered  for 
a  10-day  consideration  and  inspection 
period  before  being  offered  for  sale  to 
the  general  public. 

(b)  L/'s/pr/ce.  (1)  A  list  price,  or 

'  "asking  price,"  is  assigned  the  property. 
The  list  price  is  based  upon  an  appraisal 
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conducted  by  an  independent  real  estate 
appraiser  using  nationally  recognized 
industry  standards  for  the  appraisal  of 
residential  property.  Factors  considered 
by  the  appraiser  Include: 
(i)  The  condition  of  the  property^ 
(ii)  The  real  estate  market  In  the  area; 
(iii)  Comparable  sales  in  the  area:  and 
(iv)  The  need  to  dispose  of  the 
property  within  a  reasonable  time. 

(2]  Properties  that  fail  to  sell  within  30 
days  after  being  offered  for  competitive 
bidding  will  be  reanalyzed,  and  the 
Field  Office  may  reduce  the  price. 

(c)  Method  of  sale.  Properties  are  sold 
on  an  "as-is"  basis,  without  repairs  or 
warranties.  The  principal  method  of  sale 
is  the  competitive  sales  procedure,  as 
described  in  S  291.105.  Where 
appropriate,  the  Secretary  may  utilize 
any  of  the  other  sales  procedures 
described  in  8  291.110. 

(d)  Financing.  (1)  The  purchaser  is 
entirely  responsible  for  obtaining 
financing  for  purchasing  a  property. 

(2]  Properties  may  be  financed  under 
the  following  programs: 

(i)  Insured.  A  property  that  HUD 
believes  meets  the  intent  of  the 
Minimum  Property  Standards  (MPS)  for 
existing  dwellings  [i.e.,  structurally 
sound,  free  of  roof  leaks,  with  operable 
mechanical  systems]  will  be  offered  for 
sale  in  "as-is"  condition  with  mortgage 
insurance  available,  as  described  in 
S  291.115. 

(ii)  Insured  with  repair  escrow.  A 
property  that  requires  no  more  than 
$5,000  for  repairs  to  meet  the  intent  of 
the  MPS,  as  determined  by  the 
Secretary,  will  be  offered  for  sale  in  "as- 
is"  condition  with  morigage  insurance 
available,  provided  the  mortgagor 
establishes  a  cash  escrow  to  ensure  the 
completion  of  the  required  repairs,  as 
described  in  {  291.120. 

(iii)  Uninsured.  A  property  that  fails  to 
qualify  under  either  paragraph  (d)(2)  (i) 
or  (ii)  of  this  section  will  be  offered  for 
sale  in  "as-ts"  condition  without 
mortgage  insurance  available,  as 
described  in  S  291.125. 

(e)  Environmental  requirements  and 
standards.  Sales  under  this  part  are 
subject  to  the  environmental 
requirements  and  standards  described 
in  24  CFR  part  50,  where  apphcable. 

(f)  Flood  insurance  requirements.  (1) 
No  property  located  in  an  area 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  Qood  hazards  will  be  eligible  for 
an  FHA-insured  mortgage  under  the 
insured  sales  or  insured  sales  with 

^repair  escrow  method  of  sale  unless: 

(i)  The  community  in  which  the  area  is 
situated  in  participating  in  the  National 
Flood  Insuriance  Ingram  (see  44  CiPR 
parts  S9  throu^  79),  or  less  than  a  year 


has  passed  since  FEMA  notification 
regarding  such  hazards;  and 

(ii)  Flood  insurance  is  obtained  and 
maintained  in  accordance  with  24  CFR 
203.16a. 

(2)  A  ctirrent  copy  of  the  Policy 

Declarations  form  issued  by  the  NFIP  or 
by  any  property  insurance  company 
offering  coverage  under  the  NFIP  must 
be  provided  to  and  retained  by  the 
lender. 

(3)  Flood  Insurance  may  be  ptirchased 
from  any  licensed  agent  in  the  State  in 
which  the  property  is  located. 

(g)  Lead-based  paint  poisoning 
prevention.  Properties  constructed 
before  1978  are  subiect  to  the  lead- 
based  paint  poisoning  prevention 
requirements  contained  in  24  CFR  part 
35  and  24  CFR  part  20a  subpart  O). 

(h)  Open  listings.  Except  as  provided 
in  paragraph  (i)  of  this  section, 
properties  are  sold  on  an  open  listing 
basis  with  participating  real  estate 
brokers.  Any  real  estate  broker  who  has 
agreed  to  comply  with  HUD 
requirements  may  participate  in  the 
sales  program.  Purchasers  participating 
in  the  competitive  sales  program  must 
submit  bids  through  a  participating 
broker. 

(i)  Asset  management  and  listing 
contracts.  (1)  A  field  office  may  invite 
firms  experienced  in  property 
management  to  compete  for  contracts 
that  provide  for  an  exclusive  right  to 
manage  and  list  specified  properties  in  a 
given  area.  In  determining  whether  to 
enter  into  an  exclusive  contract,  the 
field  office  will  consider  its  staff 
resources,  local  market  conditions,  and 
location  of  the  properties.  The 
contractor  will  provide  a  variety  of 
management  services  to  assist  HUD  in 
selling  the  properties,  including 
advertising  the  properties  in  a  manner 
approved  by  HUD,  showing  the 
properties  to  prospective  purchasers, 
and  submitting  bids  to  HUD  on  behalf  of 
prospective  purchasers  for  acceptance 
or  rejection. 

(2)  In  areas  where  a  broker  has  an 
exclusive  right  to  list  properties,  a 
purchaser  may  use  a  broker  of  his  or  her 
choice.  The  purchaser's  broker  must 
submit  tiie  bid  to  HUD  tiirough  the 
exclusive  broker. 

8291.105    Competitive  salM  procedure. 

(a)  General.  Properties  are  sold  to  the 
general  public  on  a  competitive  bid 
basis  through  local  real  estate  brokers. 
Properties  are  advertised  in  a 
newspaper  of  general  circulation  in  the 
area  in  which  they  are  located.  If  a 
property  fails  to  generate  an  acceptable 
bid,  or  offer,  during  the  lOnlay  bidding 
period,  it  will  repiain  on  the  market  for 


an  extended  listing  period,  as  described 
in  paragraph  (f)  of  this  section. 

(b)  Net  offer  (l)(l)  If  requested  by  tiie 
purchaser  in  the  bid  HUD  will  pay  all  or 
a  portion  of  the  financing  and  loan 
closing  costs  and  the  broker's  sales 
commission,  not  to  exceed  the 
percentage  of  the  purchase  price 
determined  appropriate  by  the  Secretary 
for  the  area.  In  no  event  will  the  amotmt 
for  closing  costs  exceed  6  percent  of  the 
purchase  price  and  the  amotmt  for 
broker's  sales  commission  exceed  6 
percent  of  the  purchase  price,  except  for 
cash  bonuses  as  described  in  paragraph 
(bKlK'i)  of  this  section.  The  amount 
requested  to  be  paid  by  HUD  will  be 
deducted  from  the  amount  bid  for  tha 
property  to  determine  the  net  offer. 
Where  the  actual  financing  and  loan 
closing  costs  exceed  the  amount 
determined  appropriate  by  the 
Secretary,  the  amount  in  excess  must  be 
paid  by  the  purchaser  and  is  not 
included  in  the  deduction  from  the  bid  in 
determining  the  net  offer. 

(ii)  Any  cash  bonus  offered  to  brokers 
by  HUD  for  the  sale  of  hard-to-sell 
properties  is  an  amoimt  in  addition  to 
the  sales  commission  described  in 
paragraph  (bKl)(i)  of  this  section,  and  is 
included  with  the  commission  and 
deducted  from  the  amoimt  bid  for  the 
property  to  determine  the  net  offer. 

(2)  In  the  case  of  properties  sold  under 
the  insured  sales  with  repair  escrow 
program,  described  in  8  291.120,  the 
repair  escrow  amount  is  also  deducted 
from  the  bid  to  determine  the  net  offer. 

(c)  Acceptable  bid.  HUD  will  accept 
the  bid  producing  the  greatest 
acceptable  net  return  to  HUD  and 
otherwise  meeting  the  terms  of  HUD's 
offering  of  die  property,  with  priority 
given  to  owner-occupant  purchasers  in 
the  case  of  a  tie  net  offer.  The  greatest 
net  return  is  calculated  by  subtracting 
from  the  bid  price  the  dollar  amounts  for 
sales  commission  (and  cash  bonus,  if 
any)  and  any  financing  and  closing  costs 
that  the  purchaser  expects  HUD  to  pay, 
and  the  repair  escrow  amount,  if 
applicable. 

(d)  Bid  period.  After  properties  are 
initially  advertised,  bids  are  accepted 
for  a  10-day  period,  with  all  offers 
received  during  the  10  days  considered 
to  have  been  received  simultaneously, 
except  as  described  in  paragraph  (e)  of 
this  section.  Offers  received  on  a 
property  before  the  10-day  bidding 
period  begins  will  be  returned.  Offers 
received  after  tiie  10-day  period  will  not 
be  considered  at  the  bid  opening,  but 
will  be  considered  during  the  extended 
listing  period  if  no  acceptable  bid  was 
received  during  the  lO^y  period. 
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(e)  Full  price  offers.  HUD  field  o^ices 
that  operate  under  a  "full  price  offer" 
program  open  offers  at  specified  times 
during  the  10-day  period  bidding  period. 
If  an  offer  for  the  ^ill  list  price  and 
otherwise  meetingi  the  terms  of  the 
offering  is  received,  it  will  be  accepted 
at  the  time  of  the  c  pening  and  the  10-day 
bid  period  cancelh  id. 

(f)  Extended listng period.  Properties 
not  sold  at  the  bid  opening  will  remain 
available  for  an  extended  Usting  period. 
All  bids  received  dn  each  day  of  the 
extended  listing  pi  riod  will  be 
considered  as  beir  g  received 
simultaneously,  and  will  be  opened 
together  at  the  ne^t  scheduled  daily  bid 
opening.  If  no  acceptable  bids  are 
received  after  a  reasonable  period  of 
time,  the  property  iwill  be  reanalyzed 
and  relisted. 

(g)  Br  J  requirem  ants.  (1)  All  bids 
submitted,  whether  during  the  10-day 
bid  period  or  the  e  Ktended  Usting  period, 
must  be  in  the  fon  i  of  a  fully  completed 
sales  contract,  in  i  form  prescribed  by 
HUD,  signed  by  b(  th  the  submitting  real 
estate  broker  and  the  prospective 
purchaser.  The  bid  may  be  submitted 
with  deductions  frpm  the  offering  price, 
resulting  in  a  net  offer  to  HUD,  as 
described  in  para^-aph  (b)  of  this 
section.  If  the  purdhase  is  to  be  an 
insured  sale,  a  field  office  may  also 
require  that  suppoi'ting  exhibits  for 
mortgage  credit  analysis  accompany  the 
initial  submission  pf  the  bid. 

(2)  Bids  must  be|  placed  in  sealed 
envelopes  marked]  with  the  property 
number,  address,  4nd  return  address  of 
the  broker.  All  bicK  not  indicating  that 
the  purchaser  willjoccupy  the  property 
will  be  considered  as  investor  offers. 

(3)  Noncomplyir  g  bids  will  be 
returned  to  the  brdker  with  an 
explanation  for  th  >  noncompliance 
decision  and  infoi  nation  about  whether 
the  property  is  stil  available. 

(h)  Earnest  mon  ?y  deposits.  (1)  The 
amount  of  earnest  money  deposit 
required  in  the  ar(  a  in  which  the 
property  is  locatei !  is  set  by  the  field 
office,  in  an  amou  it  not  less  than  $500 
or  more  than  $2,G(  0,  except  that  for 
vacant  lots  the  an  ount  is  50  percent  of 
the  list  price.  In  ditermining  the  amount 
of  earnest  money  ieposits,  a  field  ofHce 
considers  compar  ible  practice  in  the 
locality,  area  real  estate  market 
conditions,  the  ty]  le  of  offers  generally 
received,  and  the  ibiUty  of  the  area's 
typical  buyers  to  i  ecure  financing. 
Information  on  thi  >  amount  of  the 
required  earnest  r  loney  deposit  is 
available  from  th(  field  office  or 
participating  real  estate  brokers. 

(2)  All  bids  must  be  accompanied  by 
earnest  money  deposits  in  the  form  of  a 
cashier's  or  certif  ed  check  or  money 


order,  or  a  certification  from  the  real 
estate  broker  that  the  earnest  money 
has  been  deposited  in  the  broker's 
escrow  account.  If  a  bid  is  accepted  by 
HUD,  the  earnest  money  deposit  will  be 
credited  to  the  purchaser  at  closing;  if 
the  bid  is  rejected,  the  earnest  money 
deposit  will  be  returned.  Earnest  money 
deposits  are  subject  to  total  or  partial 
forfeiture  for  failure  to  close  a  sale,  as 
described  in  S  291.135. 

(i)  Multiple  bids.  Real  estate  brokers 
may  submit  unlimited  numbers  of  bids 
on  an  individual  property  provided  each 
bid  is  from  a  different  prospective 
purchaser.  If  a  purchaser  submits 
multiple  bids  on  the  same  property,  only 
the  bid  producing  the  highest  net  return 
to  HUD  will  be  considered.  U  a 
prospective  owner-occupant  purchaser 
submits  a  bid  on  more  than  one 
property,  the  first  of  those  bids  that 
produces  the  greatest  net  return  to  HUD 
will  be  accepted  and  all  other  bids  from 
that  purchaser  eliminated  from 
consideration.  However,  if  the 
prospective  owner-occupant  purchaser 
has  submitted  the  only  acceptable  bid 
on  another  property,  then  that  bid  must 
be  accepted  and  all  other  bids  from  that 
purchaser  on  any  other  properties  will 
be  eliminated  from  consideration. 

(j)  Opening  the  bids.  (1)  All  sealed 
bids  will  remain  sealed  and  safeguarded 
until  the  specified  public  opening  date, 
which  normally  is  the  first  business  day 
after  the  10-day  listing  period.  The  bids 
will  be  opened  publicly  at  a  time  and 
place  designated  by  the  HUD  field 
office. 

(2)  Each  bid  will  be  announced  when 
opened,  and  acknowledgment  made  of 
the  apparent  highest  net  to  HUD  offer. 
Successful  bidders  will  be  notified 
through  their  real  estate  brokers  by  mail, 
telephone,  or  other  means.  Acceptance 
of  a  bid  is  final  and  effective  only  upon 
HUD's  execution  of  the  sales  contract 
and  mailing  of  a  copy  of  the  executed 
contract  to  the  successful  bidder  or  the 
bidder's  agent. 

(3)  All  bids  not  accepted  will  be 
promptly  returned  to  the  broker  by  mail. 
The  earnest  money  deposit  will  also  be 
returned,  either  by  the  field  office  or  the 
broker,  as  applicable. 

(k)  Counteroffers.  In  cases  where  all 
bids  received  on  a  property  are 
unacceptable,  a  field  office  may,  after 
rejecting  and  returning  all  bids  and 
earnest  money  deposits,  notify  all 
bidders  or  their  brokers,  including  any 
bidders  who  have  submitted 
unacceptable  bids  during  the  extended 
listing  period,  that  HUD  would  be 
willing  to  accept  an  offer  equalling  a 
predetermined  net  acceptable  price. 
Bidders  must  submit  an  acceptable  offer 
before  the  established  bid  cut-off  period. 


to  be  determined  by  the  field  office.  The 
highest  acceptable  offer  received  within 
the  specified  period  of  time,  including 
any  offer  received  from  a  bidder  who 
did  not  submit  a  bid  during  the  bid 
period,  will  be  accepted,  thus 
terminating  the  counteroffer 
negotiations.  In  case  of  identical  bids, 
award  will  be  determined  by  drawing 
lots. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numbers  2502- 
0306,  2S02-0059,  and  2502-0429) 

S  291.110    Other  sales  procedures. 

(a)  Direct  sales  to  governmental 
entities  and  private  nonprofit 
organizations.  State  and  local 
governments,  public  agencies,  and 
private  nonprofit  organizations  may 
purchase  properties  on  a  direct  sale 
basis,  at  a  discount  of  10  percent  off  the 
hst  price,  for  use  in  HUD  and  local 
housing  or  homeless  programs. 

(b)  Direct  sales  to  displaced  persons. 
(1)  At  the  discretion  of  the  field  office 
manager,  properties  eligible  for  insured 
financing  are  offered  for  direct  sale,  at  a 
discount  of  10  percent  off  the  list  price, 
to  displaced  persons  who  will  occupy 
the  properties.  Properties  offered  will  be 
only  those  in  the  general  area  in  which 
the  displacement  is  occiuring. 

(2)  For  purposes  of  this  section, 
"displaced  person"  means  any 
household  (family  or  individual]  that 
moves  permanently  and  involuntarily  as 
a  direct  result  of: 

(i)  Acquisition,  rehabilitation, 
demolition  or  code  enforcement  for  a 
government  (Federal,  state  or  local) 
project  or  government-assisted  project; 

(ii)  A  determination  that  the  income  of 
the  household  exceeds  the  limitations 
for  the  government-assisted  housing  that 
the  household  occupies;  or 

(iii)  A  major  disaster. 

(c)  Razing  for  lot  sale.  HUD  will  raze 
property  and  sell  the  vacant  lot  if 
required  by  local  ordinance  or 
agreement,  or  if  it  is  determined  to  be  in 
the  best  interest  of  the  Secretary.  As  an 
alternative,  HUD  may  sell  the  property 
with  a  requirement  that  the  purchaser 
raze  the  property  after  the  sale. 

(d)  Bulk  sales.  HUD  may  occasionally 
make  groups  of  properties  available  for 
bulk  sales  in  "as-is"  condition,  without 
insured  financing.  Bulk  sales  of 
properties  may  be  limited  to 
governmental  entities  and  private 
nonprofit  organizations  for  a  specific 
purpose.  The  terms  and  conditions  for  a 
particular  bulk  sale  will  be  described 
fully  in  any  public  notice  of  the  sale. 

(e)  Section  203(k)  financing.  HUD- 
acquired  properties  eligible  for 
rehabilitation  financing  imder  section 
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203(k)  of  the  National  Housing  Act,  as 
described  in  24  CFR  203.50  and  203.440- 
203.499.  will  be  made  available  for  sale 
at  "as-is"  value.  For  a  property  to  be 
eligible  for  section  203(k]  financing,  the 
estimated  cost  of  repairs  must  be  at 
least  $5,000. 

(f)  Auctions.  HUD  Headquarters  may 
occasionally  authorize  a  field  office  to 
sell  properties  at  public  auction.  Terms 
and  conditions  of  the  auction  sales  will 
be  announced  in  the  public  notices  of 
the  sales. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2502- 
0306) 

{291.115    InsuradsalM. 

The  following  apply  to  all  sales  with 
insured  financing,  including  insured 
sales  with  repair  escrow: 

(a)  Underwriting  standards.  In 
general  insured  mortgages  for  property 
sold  under  this  part  are  subject  to  all 
FHA  underwriting  standards  contained 
in  24  CFR  parts  200  and  203. 

(b)  Mortgages.  (1)  Insured  sales  may 
be  Rnanced  without  an  appraisal 
requirement  through  any  HUD-approved 
lender  the  purchaser  chooses. 

(2)  For  an  owner-occupant  purchaser, 
the  mortgage  amount  is  based  on  the  bid 
price  plus  any  allowable  prepaids  [e.g., 
taxes)  and  financing  or  closing  costs,  up 
to  local  maximum  mortgage  amounts. 
For  investor  purchasers,  the  mortgage 
amount  is  limited  to  75  percent  of  the 
bid  price  for  one-unit  properties,  and  85 
percent  for  two-  to  four-unit  properties, 
up  to  local  maximum  mortgage  amoimts. 
Prepaids,  financing  or  closing  costs  may 
not  be  included  in  the  mortgage  amount 
for  investor  purchasers. 

S  291.120    Inaurad  sato*  wttt)  repair 


(a)  General.  Property  requiring  no 
more  than  $5,000  for  repairs  will  be 
offered  for  sale  as  described  in 

§  291.100(d)(2)(ii).  In  addition  to  the 
requirements  of  this  section,  the  sale  of 
property  under  the  insured  sales 
procedure  with  repair  escrow  is  subject 
to  the  provisions  of  9  291.115. 

(b)  Advertising  property  eligible  for 
insured  sales  with  repair  escrow.  An 
advertisement  for  an  eligible  property 
will  state  the  after-repair  value  of  the 
property  as  the  list  price,  the  amount  to 
be  escrowed,  and  the  uiu^paired  value 
of  the  property.  The  advertisement  will 
also  state  where  interested  purchasers 
may  obtain  a  list  of  the  repairs  required 
for  mortgage  insurance. 

(c)  Repair  escrow.  (1)  The  amount  for 
repairs  on  eligible  properties  will  be 
determined  by  HUD.  but  must  be  under 
$5,000.  The  purchaser  will  be  required  to 


establish  an  escrow  account  for  110 
percent  of  the  estimated  repair  cost. 

(2)  The  repair  escrow  account  will  be 
established  at  closing  with  the  lender, 
who  is  responsible  for  the  inspection  of 
the  completed  repairs. 

(d)  Completion  of  repairs.  Unless 
completion  has  been  delayed  for 
reasons  beyond  the  control  of  the 
purchaser  and  a  longer  time  is  approved 
by  HUD.  all  repairs  must  be  completed 
within  90  days  of  closing.  Upon  the 
satisfactory  completion  of  repairs,  the 
lender  must  disburse  the  escrow  to 
compensate  the  purchaser  or  the 
contractor,  as  appropriate.  If  the  actual 
cost  of  the  repairs  is  less  than  the 
escrow  amount,  the  balance  in  the 
escrow  account  will  be  applied  to 
reduce  the  outstanding  principal  balance 
of  the  mortgage.  If  the  escrow  amount  is 
inadequate,  or  if  additional  items  of 
repair  are  discovered  at  a  subsequent 
date,  the  purchaser  must  bear  the 
additional  cost  If  the  repairs  are  not 
completed,  or  not  completed 
satisfactorily,  the  lender  will  apply  the 
escrow  amount  to  reduce  the 
outstanding  principal  balance  of  the 
mortgage. 


1 291.125    Unkwuredt 

Properties  sold  under  the  uninsured 
sales  program  are  sold  in  an  unrepaired 
condition  and  do  not,  in  their  present 
condition,  meet  HUD's  minimum 
standards  for  mortgage  insurance. 

S291.1M    Cloalna. 

(a)  Time  allowed  for  closing  the  sale. 
The  number  of  days  allowed  to  close  the 
sale  of  a  property  is  generally  30  to  60 
days  fix>m  the  date  of  acceptance  of  the 
o£fer  to  purchase,  and  will  be  set  by  the 
field  o^ce  depending  on  the  amount  of 
time  necessary  in  the  area  to  obtain 
financing. 

(b)  Extensions.  (1)  In  the  event  a 
scheduled  closing  caimot  be  met  for 
reasons  beyond  the  control  of  the 
purchaser,  an  extension  period  of  15 
days  will  be  granted  where  HUD  has 
reason  to  beUeve  that  the  sale  will  close 
within  a  reasonable  time. 

(2)  A  request  for  an  extension  must  be 
in  witing,  accompanied  by  the  non- 
refundable fee  in  an  amount  not  less 
than  $10  a  day  or  more  than  $25  a  day. 
The  amount  charged  by  a  field  office 
depends  on  circumstances  in  the  area, 
such  as  the  average  holding  costs  to 
HUD.  the  average  sales  price  of 
properties,  and  the  number  of  sales  that 
fail  to  close.  Extensions  will  be  granted 
in  15-day  increments  only.  If  a  closing 
occurs  in  fewer  than  15  days,  the 
purchaser  will  be  credited  for  any 
unused  portion  of  the  extension  period. 


(c)  Closing  agent.  (1)  HUD  will 
provide  a  closing  agent  to  administer  the 
sale  closing.  The  closing  agent  has  an 
obligation  to  inform  the  purchaser  fairly 
and  accurately  on  matters  pertaining  to 
the  sales  closing,  including  providing 
information  on  the  location  and  dates 
for  closing,  the  amount  of  funds  needed 
to  close  the  sale,  and  any  documents 
related  to  closing. 

(2)  The  closing  agent  will  perform  the 
closing  at  no  cost  to  the  purchaser.  The 
closing  agent  will  be  paid  by  HUD  to 
conduct  the  closing  in  a  manner 
specified  by  HUD.  Although  it  may  be 
legally  acceptable  in  some  jurisdictions 
for  the  closing  agent  to  represent  both 
purchaser  and  seller,  purchasers  may.  at 
their  own  costs,  obtain  representation  at 
closings  if  desired. 

(3)  The  closing  agent's  functions 
include  reviewing  and  ordering  tide 
information;  preparing  and  recording 
deeds  and  related  documents; 
explaining  all  closing  papers  and 
documents  to  the  purchaser 
administeriiig  requests  for  closing 
extensions;  collecting  and  disbursing 
funds  related  to  the  sale,  including 
wiring  the  net  proceeds  to  HUD's 
account;  reviewing  for  accuracy  and 
forwarding  appropriate  closing 
docimients  to  HUD;  and  representing 
HUD  at  closings  conducted  by  third- 
party  closers. 

(d)  Taxes  and  other  assessments  on 
the  property.  All  assessments,  including 
improvement  assessments  that  are 
available  for  payment  without  interest 
or  penalty  for  advance  payment  taxes, 
rent  and  ground  rent  if  any,  will  be 
prorated  between  HUD  and  the 
purchaser  as  of  the  date  of  the  closing. 
On  assessments  for  which  a  payment 
plan  has  been  approved,  only 
assessment  amounts  required  to  be  paid 
during  the  current  tax  year  will  be 
prorated,  with  die  following  years' 
payments  to  be  the  responsibility  of  the 
purchaser. 

1291.135    Forfeiture  of  earnest  money 


(a)  Failure  to  close  transaction.  The 
failure  by  a  purchaser  to  close  on  the 
sale  of  property  within  the  allowable 
time  period,  including  any  extensions 
granted  by  HUD,  will  result  in  the 
forfeiture  of  the  earnest  money  deposit 
except  where  the  purchaser  presents 
documentation  to  HUD  that  one  of  the 
special  circumstances  described  in 
paragraphs  (b)  and  (c)  of  this  section 
has  occurred. 

(b)  Investor  purchasers.  (1)  The  failure 
by  an  investor  purchaser  to  close  on  an 
uninsured  sale  will  result  in  forfeiture  of 
the  entire  earnest  money  deposit 
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(2)  Fifty  percent  of  the  earnest  money 
deposit  on  an  insured  sale  will  be 
returned  to  an  investor  purchaser  where 
HUD  (or  a  Direct  Endorsement  lender 
using  HUD  guidelines]  determines  that 
the  purchaser  is  not  an  acceptable 
borrower. 

(c)  Owner-occupant  purchasers.  (1) 
The  entire  eamesl  money  deposit  will 
be  returned  to  an  owner-occupant 
purchaser  who  fai  s  to  close  where, 
since  the  contract  of  sale  was  signed: 

(i)  There  has  be  in  a  death  in  the 
immediate  family  [contract  holder, 
spouse,  or  children  living  in  the  same 
household]; 

(ii]  There  has  b(  en  a  recent  serious 
illness  in  the  immi  idiate  family  that  has 
resulted  in  signifiqant  medical  expenses 
or  substantial  losa  of  income,  thus 
adversely  affectin ;  the  purchaser's 
Hnancial  abihty  tc  close  the  sale; 

(iii)  There  has  b  sen  a  loss  of  job  by 
one  of  the  primary  breadwinners,  or 
substantial  loss  ol  income  through  no 
fault  of  the  purcha  ser; 

(iv)  In  the  case  ( I  an  insured  sale, 
HUD  (or  a  Direct  1  Indorsement  lender 
using  HUD  guidelines]  determines  that 
the  purchaser  is  not  an  acceptable 
borrower;  or 

(v]  For  other  good  cause,  as 
determined  by  the  field  office. 

[2]  In  those  instances  where,  despite 
good  faith  efforts  by  the  purchaser,  there 
is  an  inability  to  obtain  a  mortgage  loan 
from  a  recognized  Imortgage  lender,  50 
percent  of  the  eankest  money  deposit 
will  be  returned. 

§291.140    Prop*r1^  damage  after  sate, 
balora  dosing. 

(a)  Assumption  bfhss  by  HUD.  HUD 
assumes  the  risk  of  any  damage  or  loss 
to  the  property  occurring  after 
acceptance  of  the  Bales  contract  and 
before  the  closingj  provided  the  damage 
or  loss  is  not  the  fiult  of  the  purchaser. 

(b)  Insured  sales.  For  property  sold 
under  the  insured  sales  program,  any 
damage  after  the  Acceptance  of  the  sales 
contract  but  before  closing  that  causes 
the  property  to  fail  to  meet  the  intent  of 
the  MPS  may  be  authorized  for 
immediate  repair,  at  HUD's  option.  If 
HUD  determines  tjiat  repair  is  in  its  best 
interest.  If  HUD  c&ooses  not  to  repair 
the  property,  the  aele  will  be  cancelled 
and  the  full  amount  of  the  earnest 
money  deposit  wij  be  returned.  If,  after 
the  damage,  the  pfoperty  still  meets  the 
intent  of  the  MPS,  the  purchaser  has  the 
option  to  accept  t)  e  property  as-ts,  with 
a  purchase  price  a  djustment  at  HUD's 
sole  discretion,  or  to  cancel  the  sale 
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with  a  refund  of  the  full  amount  of  the 
earnest  money  deposit 

(c)  Uninsured  sales.  For  property  sold 
under  the  uninsured  sales  program,  any 
damage  after  the  effective  date  of  the 
sales  contract  but  before  closing  «vill  not 
be  repaired.  HUD  may,  at  its  sole 
discretion,  reduce  the  sales  price  as  a 
result  of  the  damage.  The  purchaser  has 
the  option  to  cancel  the  sales  contract, 
with  all  earnest  money  deposits 
refunded. 

S  29 1.145    Occupancy  bafor*  dosing. 

(a)  General  policy.  Occupancy  of  the 
property  by  the  purchaser  before  closing 
is  prohibited,  except  where  authorized 
on  a  case-by-case  basis  under  the 
following  circumstances: 

(1)  When  failure  to  permit  occupancy 
would  create  an  extreme  hardship  on 
the  purchaser 

(2]  Where  permission  to  occupy  is 
necessary  to  meet  competition;  or 

(3)  Where  occupancy  would  protect 
against  vandalism  and  theft. 

(b)  Occupy  under  lease  agreement.  (1) 
If  occupancy  before  closing  is  permitted 
because  the  occupancy  would  protect 
the  property  against  vandalism  and 
theft,  occupancy  will  be  rent-free  or  at  a 
nominal  rate  in  exchange  for  caretaker 
services  that  the  purchaser  agrees  to 
perform. 

(2)  If  occupancy  before  closing  is 
permitted  solely  to  meet  the  needs  of  the 
purchaser,  full  market  rent  will  be 
required,  and  the  purchaser  will  be 
required  to  assume  the  risk  of  loss  in  the 
event  there  is  damage  to  the  property 
before  closing. 

§291.150    Sanctlona  against  frauduiont 
purdtaaa. 

False  certification  by  a  purchaser 
concerning  occupancy  of  single  family 
properties  financed  by  an  insured 
mortgage  is  a  violation  of  18  U.S.C.  1001, 
which  may  result  in  the  required 
prepayment  of  the  mortgage  in  the 
amount  of  the  difference  between  the 
downpayment  made  and  the 
downpayment  required  if  the  loan  had 
been  processed  as  an  investor  purchaser 
loan,  or  in  criminal  prosecution. 

Subpart  C— Rental  of  Acquired 
Property 

§291.200    General  policy. 

(a)  Leases.  HUD  will  lease  acquired 
property  to  comply  with  other 
designated  HUD  programs,  or  when  the 
Secretary  determines  that  it  is  in  the 
interest  of  HUD.  Leases  may  include  an 
option  to  piux:hase  in  appropriate 


circumstances.  Situations  where  HUD 
will  lease  property  include,  but  are  not 
limited  to.  the  following: 

(1)  A  sales  closing  is  delayed  at 
length; 

(2)  Occupancy  is  essential  to  prevent 
vandalism  or  rapid  deterioration  of  the 
property; 

(3)  The  inventory  in  an  area  exceeds 
sales  market  absorption  capabihty  for 
an  extended  period  of  time; 

(4)  The  property  is  a  two-to-four 
family  dwelling  and  occupancy  would 
improve  marketability; 

(5)  The  property  is  leased  as  a  facility 
for  the  homeless  under  subpart  E  of  this 
part; 

(6]  The  property  is  leased  as 
temporary  housing  for  disaster  victims; 

(7)  The  property  is  leased  by  other 
government  agencies  for  defense,  law 
enforcement,  or  other  purposes; 

(8)  The  property  is  leased  by  a 
nonprofit  organization  or  governmental 
entity,  including  a  PHA;  or 

(9)  The  property  is  leased  under  the 
provisions  of  §  291.145. 

(b)  Tenant  selection.  In  selecting 
tenants  for  any  lease  program, 
discrimination  by  race,  color,  religion, 
sex,  national  origin,  age,  familial  status, 
or  handicap  is  prohibited. 

§  291.205    Conditions  of  occupancy. 

(a)  Lease  term  and  rent  The  lease 
term  and  the  amount  of  the  rent  is 
dependent  on  the  circumstances  under 
which  the  property  is  leased. 

(b)  Continued  occupancy.  (1) 
Occupancy  of  acquired  property  is 
temporary  in  all  cases  and  is  subject  to 
termination  when  necessary  to  facilitate 
preparing  the  property  for  sale  and 
completing  the  sale. 

(2)  HUD  will  notify  the  occupant  to 
vacate  the  property  and,  if  necessary, 
will  take  appropriate  eviction  action, 
under  the  laws  of  the  state  in  which  the 
property  is  located,  in  any  of  the 
following  situations: 

(i)  Failure  of  the  tenant  to  execute  a 
lease,  or  to  comply  with  the  lease; 

(ii)  Failure  of  the  tenant  to  allow 
reasonable  access  to  the  property  upon 
proper  notice; 

(iii)  Necessity  to  prepare  the  property 
for  sale;  or 

(iv)  Assignment  of  the  property  by 
HUD  to  a  different  use  or  program. 

Dated:  September  5, 1991. 
Arthur  I.  Hill, 

Assistant  Secretary  of  Housing— Federal 
Housing  Commissioner 
[FR  Doc.  91-21857  Piled  9-13-91;  8:45  amj 
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DEPARTMEHT  OF  EDUCATION 

Pell  Grant,  Perkins  Loan,  and 
Guaranteed  Student  Loan  Programs; 
Waivers  and  Modifications  of  Specific 
Statutory  and  Rtoguiatory  Provisions 

agency:  Department  of  Educatioiu 
ACTION:  Notice  qf  waivers  and 
modifications  of  statutory  and 
regulatory  provif  ions  to  assist  Pell 
Grant  Perkins  L^an.  and  Guaranteed 
Student  Loan  (G&L)  programs  applicants 
and  recipients  who  served  on  active 
duty  in  connectipn  with  Operation 
Desert  Shield  or  Operation  Desert 
Storm. I      

summary:  The  sLcretary  of  Education 
aimounces  the  vvaivers  and 
modifications  of  jstatutory  and 
regulatory  provi$ions  which  are 
appropriate  to  assist  Pell  Grant,  Perkins 
Loan,  and  GSL  programs  applicants  and 
recipients  who  served  on  active  duty  in 
connection  with  pperation  Desert  Shield 
or  Operation  Dejert  Storm.  The 
Guaranteed  Student  Loan  programs 
consist  of  the  St^Hord  Loan  Program 
(which  includes  (he  Federal  Insured 
Student  Loan  Program),  the 
Supplemental  Loans  for  Students 
Program,  the  PLUS  Program,  and  the 
Consolidation  Lc^  Program.  The 
Secretary  has  be^n  granted  authority  by 
section  4  of  the  tiigher  Education 
Technical  Amendments  of  1991  (Pub.  L 
102-26)  to  waive  or  modify  any  statutory 
or  regulatory  proji/ision  applicable  to  the 
student  financial!  aid  programs  under 
title  IV  of  the  Hiiher  Education  Act  of 
1965,  as  amendea  (HEA)  to  assist 
individuals  desci;ibed  above. 

The  Secretary  js  interested  in 
receiving  public  Comment  as  to  whether 
additional  waivers  or  modifications 
should  be  granted  to  assist  these 
individuals.  Comtnenta  should  be  sent  to 
Mr.  George  Harris,  Senior  Program 
Specialist,  Guaranteed  Student  Loan 
Branch,  Division  |of  Policy  and  Program 
Development,  U.$.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
(room  4310,  ROB+3),  Washington,  DC 
20202-5449. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  HarrijB,  Senior  Program 
Speciahst  Guarahteed  Student  Loan 
Branch,  Division  pf  Policy  and  Program 
Development  U.$.  Department  of 
Education,  400  Vferyland  Avenue,  SW. 
(room  4310.  ROB-3).  Washington,  DC 
20202-5449.  telephone  (202)  708-8242. 
Deaf  and  hearind  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-B77-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300]  between  8  aun.  and 
7  pjn.  eastern  tiise. 
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SUPPLEIMMTAIIV  mformation:  The 
Secretary  has  identified  the  following 
aspects  of  the  HEA  and  regulations  that 
conflict  with  the  purposes  of  section  4  of 
Public  Law  102-26: 

Guaranteed  Student  Loan  (GSIj 
Programs 

1.  Under  existing  statutory  and 
regulatory  provisions,  a  borrower 
returning  to  school  after  serving  on 
active  duty  in  coiuiection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm  would  be  required  to  re- 
enroll  full-time  or,  if  a  new  borrower 
under  the  HEA,  be  enrolled  half-time 
and  obtain  a  loan  for  that  period  of 
enrollment  in  order  to  be  eligible  for  an 
in-school  deferment  thus  putting  some 
borrowers  in  a  more  burdensome 
position  than  they  were  at  the  time  they 
were  required  to  withdraw  fiY)m  schooL 

2.  Stafford  loan  borrowers  are  not. 
under  existing  statutory  and  regulatory 
provisions,  eligible  to  receive  a  military 
deferment  during  the  grace  period  that 
immediately  follows  their  withdrawal 
fix)m  school. 

Perkins,  Direct,  and  Defense  Loan 
Programs 

1.  Pericins,  Direct  and  Defense  Loan 
borrowers  are  not  under  existing 
statutory  and  regulatory  provisions, 
eligible  to  receive  a  military  deferment 
during  the  grace  period  that  immediately 
follows  their  withdrawal  from  an 
institution. 

2.  Borrowers  of  Direct  Loans  made 
prior  to  October  1, 1980  or  Defense 
Loans  are  not  under  existing  statutory 
and  regulatory  provisions,  eligible  for 
post-deferment  grace  periods. 

PeU  Grant  Propam 

Students  who  received  their  first  Pell 
Grants  on  or  after  July  1, 1987  may 
receive  Pell  Grants  for  the  period  of  time 
required  to  complete  their 
undergraduate  baccalaureate  course  of 
study  not  to  exceed  the  full-time 
equivalent  of  five  to  six  years  of 
imdergraduate  study.  Under  existing 
statutory  and  regulatory  provisions, 
these  time  periods  would  include 
periods  of  enrollment  which  a  student 
was  unable  to  complete  because  the 
student  served  on  active  duty  in 
connection  with  Operation  Desert  Shield 
or  Operation  Desert  Storm. 

Covered  Individuals 

For  purposes  of  this  notice  individuals 
"serving  on  active  duty  in  connection 
with  Operation  Desert  Shield  or 
Operation  Desert  Storm"  include  any 
Reservist  of  an  Armed  Force  called  to 
active  duty  under  section  672(a),  672(g). 
673,  673b.  674,  or  688  of  tiUe  10,  United 


States  Code,  for  service  in  connection 
with  Operation  Desert  Shield  or 
Operation  Desert  Storm,  and  any  other 
member  of  an  Armed  Force  serving  on 
active  duty  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm,  who  has  been  assigned  to 
a  duty  station  at  a  location  other  than 
the  location  at  which  such  member  is 
normally  assigned.  The  term  "active 
duty"  has  the  meaning  given  such  term 
in  section  101(22)  of  title  10,  United 
States  Code,  except  that  such  term  does 
not  include  active  duty  for  training  or 
attendance  at  a  service  school. 

The  Secretary  believes  that  waivers 
and  modifications  of  the  statutes  and 
regulations  governing  the  student 
financial  aid  programs  under  title  IV  of 
the  HEA  that  conflict  with  the 
requirements  following  in  this  notice  are 
necessary  in  order  to  carry  out  the 
purposes  of  Public  Law  102-26: 

L  Guaranteed  Student  Loan  (GSL) 
Ptograms 

The  Secretary  has  decided  that  to  best 
achieve  the  purposes  of  section  4  of 
Public  Law  102-26,  each  Stafford  loan 
that  was  not  in  a  default  status  on  the 
date  the  borrower  began  active  duty 
service  in  connection  with  Operation 
Desert  Shield  or  Operation  Desert  Storm 
shall  be  considered  to  be  (or  have  been) 
in  an  "in-school"  status  (if  the  borrower 
was  in  a  grace  period  or  in  school  at  the 
time  the  borrower  began  active  duty)  or 
an  "in-school  deferment"  status  (if  the 
borrower  was  in  repayment  but  not 
attending  school),  as  appropriate  during 
tlM  period  of  time  the  borrower  served 
on  such  active  duty.  A  PLUS, 
Supplemental  Loans  for  Students,  or 
Consolidation  Loan  Program  loan  not  in 
a  default  status  on  the  date  the 
borrower  began  active  duty  service  shall 
be  treated  as  if  the  loan  was  in  an  "in- 
school  deferment"  status.  Where 
ai^ropriate,  the  lender  shall  offer  the 
b(mt)wer  the  option  of  either  paying  the 
accrued  interest  or  having  it  capitaUzed. 
Lenders  and  guarantee  agencies  shall 
suspend  collection  activity  on  the  loan, 
even  if  State  or  guarantee  agency  rules 
do  not  permit  any  suspension. 

At  the  conclusion  of  the  borrower's 
active  duty  service  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm,  the  lender  shall  take  the 
following  actions: 

(1)  If  the  borrower  had  not  yet  used 
his  or  her  grace  period  on  a  Stafford 
loan,  the  borrower's  grace  period  shall 
begin  following  such  active  duty  service. 

(2)  Any  other  GSL  borrower  shall  be 
given  to  the  option  of  either  paying  the 
hiterest  that  accrues  on  the  loan  or 
having  it  capitalized  during  the  six- 
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month  period  (the  "traiuition"  period) 
beginning  on  the  date  the  borrower  is  no 
longer  serving  on  the  active  duty  service 
described  above.  During  this  period,  the 
borrower  will  not  be  obligated  to  make 
any  payments  on  the  principal  balance 
of  the  loan. 

A  borrower  who  does  not  enroll  at  a 
participating  school  as  at  least  a  half- 
time  student  before  the  expiration  of  the 
borrower's  grace  period,  or  does  not 
establish  In-school  deferment  eligibility 
at  a  participating  school  before  the  end 
of  the  transition  period,  shall  be  granted 
an  extension  of  either  the  grace  period 
or  transition  period  by  the  lender,  based 
on  the  borrower's  written  statement  to 
the  lender  that  he  or  she  intends  to 
enroll  in  school  as  at  least  a  half-time 
student  or  establish  in-school  deferment 
eligibility  during  the  First  complete 
academic  period  that  begins  within  six 
months  after  the  conclusion  of  the 
borrower's  grace  period  or  transition 
period,  as  applicable.  If  the  borrower 
fails  to  enroll  in  school  during  the 
extension  period,  the  lender  shall 
consider  the  borrower's  loan  to  have 
been  converted  to  repayment  on  the  day 
following  the  expiration  of  the 
borrower's  grace  period  or  transitioa 
period.  However,  the  lender  shall  offer 
an  administrative  forbearance  for  any 
pajrments  that  would  have  been  due  for 
the  period  covered  by  the  extension. 

n.  Perkins,  Direct,  and  Defense  Loan 
Programs 

The  Secretary  has  decided  that  to  best 
achieve  the  purposes  of  section  4  of 
Public  Law  102-26,  each  Perkins.  Direct, 
or  Defense  Loan  that  was  not  in  a 
default  status  on  the  date  the  borrower 
began  active  duty  service  in  connection 
with  Operation  Desert  Shield  or 
Operation  Desert  Storm  shall  be 
considered  to  be  (or  have  been)  in  an 
"in-school"  status  during  the  period  of 
time  the  borrower  served  on  such  active 
duty.  Accordingly,  the  institution  that 
made  the  loan  shall  suspend  collection 
activity  on  the  loan. 

At  the  conclusion  of  the  borrower's 
active  duty  service  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm,  the  institution  that  made 
the  loan  shall  take  the  following  actions: 

(1)  If  the  borrower  had  not  yet  used 
his  or  her  initial  grace  period  (six  or  nine 
months),  the  borrower's  grace  period 
shall  begin  following  such  active  duty 
service. 

(2)  Any  other  borrower  shall  be 
eligible  to  receive  a  six-month  transition 
period  beginning  on  the  date  the 


borrower  is  no  longer  serving  on  the 
active  duty  service  described  above. 
During  this  transition  period,  repayment 
is  deferred  but  Interest  will  continue  to 
accrue. 

A  borrower  who  does  not  enroll  at  an 
institution  of  higher  education  as  at 
least  a  half-time  regular  student  before 
the  expiration  of  the  initial  grace  period 
or  transition  period  shall  be  granted  an 
extension  of  either  the  initial  grace 
period  or  transition  period  by  the 
institution  that  made  the  loan,  based  on 
the  borrower's  written  statement  to  the 
institution  that  he  or  she  intends  to 
enroll  as  at  least  a  half-time  regular 
student  during  the  first  complete 
academic  period  that  begins  within  six 
months  after  the  conclusion  of  the 
borrower's  grace  period  or  transition 
period,  as  applicable.  If  the  borrower 
fails  to  enroll  in  an  institution  during  the 
extension  period,  the  institution  shall 
consider  the  borrower's  loan  to  have 
been  converted  to  repayment  on  the  day 
following  the  expiration  of  the 
borrower's  initial  grace  period  or 
transition  period.  However,  the 
institution  shall  offer  an  administrative 
hardship  deferment  for  any  payments 
that  would  have  been  due  for  the  period 
covered  by  the  extension. 

m.  Pell  Grant  Program 

A.  Need  Analysis 

In  accordance  with  the  Departments 
of  Labor,  Health,  and  Human  Services, 
and  Education,  and  Related  Agencies 
Act,  1991  (Public  Law  101-517).  as 
codified  in  34  CFR  690.31  and  690.32  of 
the  Pell  Grant  Program  regulations 
(published  in  the  Federal  Register  on 
January  16, 1991,  56  FR  1700).  in  those 
instances  where  special  conditions  exist 
(as  determined  by  the  Secretary),  an 
applicant  may  have  his  or  her  Pell  Grant 
Index  (PGI)  calculated  using  the 
expected  income  for  the  1991  calendar 
year  instead  of  by  the  standard 
procedure  of  using  base  year  income  for 
the  1990  calendar  year.  "These  special 
conditions  apply  to  certain  applicants 
under  the  following  conditions  (as 
defined  in  34  CFR  690.31  and  690.32):  A 
loss  of  full-time  employment,  a  partial 
loss  of  employment,  a  loss  of  untaxed 
income,  a  loss  of  earnings  due  to 
disability  or  natural  disaster,  separation 
or  divorce,  or  death.  In  addition  to 
applicants  covered  by  these  conditions, 
the  Secretary  has  determined  that  this 
benefit  is  available  to  the  following  Pell 
Grant  applicants: 

•  An  independent  or  dependent 
applicant  who  is  a  Reservist  called  to 


active  duty  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm: 

•  An  independent  application  who  is 
the  spouse  of  a  Reservist  called  to  active 
duty  in  connection  with  Operation 
Desert  Shield  or  Operation  Desert 
Storm:  and 

•  A  dependent  applicant  who  is  a 
dependent  of  a  Reservist  called  to  active 
duty  in  connection  with  Operation 
Desert  Shield  or  Operation  Desert 
Storm. 

Students  meeting  a  special  condition 
criterion  must  provide  the  data  needed 
for  the  special  calculation  on  either  the 
Correction  Application  for  Federal 
Student  Assistance  (Correction  AFSA) 
or  the  Student  Aid  Report  (BAR).  In 
either  case,  the  student  forwards  the 
document  to  the  processor  indicated  on 
the  form.  At  that  time,  a  computation 
based  on  the  expected  year  data  will  be 
made  and  a  new  SAR  generated. 

B.  Duration  of  Eligibility  for  a  Pell 
Grant 

Under  section  411(c)  of  the  HEA.  as 
codified  in  S  690.6  of  the  Pell  Grant 
Program  regulations,  for  a  student  who 
receives  his  or  her  first  Pell  Grant  on  or 
after  July  1, 1987,  the  period  of  time 
required  to  complete  his  or  her 
undergraduate  baccalaureate  course  of 
study  may  not  exceed  the  full-time 
equivalent  of — 

(1)  Five  academic  years  for  an 
undergraduate  degree  or  certificate 
program  that  normally  requires  four 
academic  years  or  less  of  study  to 
complete:  or 

(2)  Six  academic  years  for  an 
undergraduate  degree  or  certificate 
program  that  normally  requires  more 
than  four  academic  years  of  study  to 
complete. 

For  Pell  Grant  recipients  who  were 
either  unable  to  complete  the  periods  of 
instruction  for  which  they  received  Pell 
Grants  or  did  not  receive  academic 
credit  for  those  periods  because  they 
served  on  active  duty  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm,  the  Secretary  will  not 
consider  those  periods  of  instruction  in 
determining  the  length  of  Pell  Grant 
eligibility.  The  Secretary  has  decided  to 
consider  any  individual  who  ceased 
enrollment  or  did  not  receive  academic 
credit  in  order  to  serve  on  active  duty  in 
connection  with  Operation  Desert  Shield 
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or  Operation  De  lert  Storm  to  be  eligible 
for  this  extensioi  i,  whether  or  not  the 

Reservist  called  up  for 
active  duty  or  w  is  in  military  service 
already. 

Catalog  of  Federal  Domestic 
Assistance  Numters:  84.032  Guaranteed 
Student  Loan  Pr«>gram;  84.038  Perkins 
Loan  Program;  8^.063  Pell  Grant 
Program. 

Dated:  September  11. 1991 
Lamar  Alexander. 

Secretory  of  Educ(^ion. 
|FR  Doc.  91-22202 
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7 „ 

3400 

.46259,46260 
45939 

3410 

45939 

3420 45939 

3440 .45939 

3450 -...45939 

3460 - 45939 

3470 45939 

3480 45939 

44CFR 

59 46758 

61 46758 

62 43881,  46758 

75 ^ 46758 

45CFR 

PropoMdRulM: 

Ch.  XXIV 46263 

46CFR 

91 .„ 46354 

189 46354 

221 46387 

560 46388 

572. 46388 

586 44008 

68 46268 

61 4.._ _ „ 46044 

47CFR 

0 - 43648 

1 44008 

73 43555,  43556,  43884, 

43885, 44009. 44010, 46123, 

46126.46729-46732 

90 _ 43964 

97 43886,  43964 

PropoMdRulM: 

69 44053 

73 43575,  43576,  43900, 

44054,46143,46145 
46761-46763 

4«CFR 

215 43986 

225 46520 

231 46520 

233 45832 

237 43986 

242 46520 

252 „ 43986 

819 44010 

852 4401 0 

1516 43710 

1552 43710 

rfOpo>«j  RuIm: 

Ch.  14,  App.  A 46468 

31 43739 

519 46271 

552 46271 

970 43576 

49CFR 

27 45584 

37 45584 

38 45584 

1 78...„ „ 46354 

240 46126 

541 4371 1 

571 43556 

665 46572 

1 002 - 46667 

1011 46732,  46734 

1 1 21 46390 

1 1 52 46390 

1 160 46732,  46734 

1 181 46732,  46734 
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1 186 46732.  46734 

PropOMd  RuIM! 

Ch.  X 46145 

1053 46397 

1 201  ...„ 46272 

50CFR 

17 46235 

20 46239 

100 43552 

216 43887 

217 „ 43713 

227 43713 

253 46823 

285 46239 

642 45898 

661 43888.  43889.  46735 

663 43718,46240 

675 43964,  45901,  46392 

Pi  opOMtl  nul<K 

17 46145.  46273-46277. 

46397-46400 

20 43740 

663 46401 

UST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  Public 

Laws. 

Last  List  August  22.  1991 
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This  checklist  prepared  by  the  Office  of  the  Federal  Register,  Is 
published  weekly.  |  ts  arrariged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 
week  and  which  Is  now  available  for  sale  at  the  Government  Phnting 
Office. 

A  checklist  of  curr^  CFR  volun>es  comprising  a  complete  CFR  set. 
also  appears  in  tha  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  nrx>nthly. 

The  annual  rate  fo<i  subscription  to  all  revised  volumes  is  S620.00 
domestic,  $155.00  additional  for  foreign  mailing. 
Order  from  Superinlendent  of  Documents,  Government  Printing  Office. 
Washington.  CX:  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  rtay  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:09  am.  to  4:00  p.m.  eastern  time,  Monday— Friday 
(except  holkjays). 
THto 


1,  2  (2  Reser/ed) 

3  (1990  Compilatian  o^d  Paris  100  and  101) 

4 

SParts: 

l-«99 

700-1199 

1200-«id.  6  (6 

7Parts: 

0-26 

27-45... 


Resar  td) 


500-599... 

600-End 

13 

14  Parts: 

1-59 

40-139 

140-199... 
200-1199.. 


Price       RovWonOate 


52 





53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1 059 „ 

1060-1119 

1120-1199 

1200-1499 

1500-1899 



1900-1939 

1940-1949 

1950-1999.... 

2000-6id 

8 

9  Parts: 

1-199 

200-6id 

10  Parts: 

0-50 

51-199 

200-399 

400-499 

500-fod 

11 

12  Parts: 

1-199 

200-219 

220-299 

300-499 

$12.00 
14.00 
15.00 

.  17.00 
.  13.00 
.    18.00 

.  15.00 
.  12.00 
17.00 
24.00 
18.00 
24.00 
12.00 
20.00 
19.00 
28.00 
17.00 
12.00 
10.00 
18.00 
12.00 
11.00 
22.00 
25.00 
10.00 
14.00 

21.00 
18.00 

21.00 
17.00 
13.00 
20.00 
27.00 
12.00 

13.00 
12.00 
21.00 
17.00 
17.00 
19.00 
24.00 

25.00 
21.00 
10.00 
20.00 


Jan.  1,  1991 

« Jan.  1, 1991 

Jan.  1,  1991 

Jan.  1, 1991 
Jan.  1,  1991 
Jan.  1,  1991 

Jon.  1,  1991 
Jan.  1.  1991 
Jan.  1,  1991 
Joi.  1,  1991 
Jan.  1, 1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1.  1991 
Jan.  1,  1991 
Jan.  1, 1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1. 1991 
Jan.  1,  1991 
Jan.  1.  1991 
Jan.  1,  1991 
Jan.  1, 1991 
Jan.  1,  1991 
Jan.  1.  1991 

Jan.  1, 1991 
Jan.  1,  1991 

Jan.  1,  1991 
Jon.  1,  1991 
♦  Jan.  1,  1987 
Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 

Jan.  1, 1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1. 1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 

Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 


Tltta 

1200-6id... 

15  Parts: 

0-299 

300-799.... 
SOO-fod 


13.00 


- 12.00 

. 22.00 

15.00 

5.50 

14.00 

19.00 

17  Parts: 

1-199 KM 

200-239 16.00 

240-tnd 23.00 


16  Parts: 

0-149 

150-999.... 
1000-fnd... 


181 

1-149 ISXX) 

150-279 15.00 

280-399 13.00 

400-€nd 9M 

19  Parts: 

1-199 

200-fnd.. 


28.00 

9.S0 

20  Parts: 

1-399 16.00 

40<M99 25.00 

500-End 21.00 

21  Parts: 

1-99 12.00 

100-169 13.00 

170-199 17.00 

200-299 5.50 

300-499 „ 28.t)0 

500-599 20.00 

600-799 7.00 

800-1299 .....  18.00 

1300-End 7.50 

22  Parts: 

1-299 25.00 

300-&d „ 18.00 

23  17.00 

24  Parts: 

0-199 25.00 

200-499 27.00 

500-699 13.00 

700-1699 .-. 26.00 

1700-6id 13.00 

25  25.00 

26  Parts: 

S9  1.0-1-1.60 17.00 

SS  1.61-1.169 28.00 

55  1170-1.300 18.00 

5  5  1 .301-1 .400 17.00 

551.401-1.500 .._.  30.00 

5  5  1 .501-1 .640 16.00 

551.641-1.850 19.00 

5  5  1 .851-1 .907 , 20.00 

551908-1.1000 22.00 

551. 1001-1 .  1400 18.00 

S51.1401-End 24.00 

2-29 21.00 

30-39 14.00 

40-49 1 1 .00 

50-299 15.00 

300-499 17.00 

500-599 6.00 

600-&id 6.50 

27  Parts: 

200-6id 11.00 

28  28.00 


RavlaioHOata 
Jai.1,H91 

Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1.1991 

Jan.  1. 1991 
Jan.  1.  1991 
Jan.  1.1991 

A|r.  1.  mi 
Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1, 1991 

Apr.  1, 1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1, 1991 
Apr.  1, 1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  r,  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
1,1990 
1,1991 


•Apr 
Apr 


Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 
•Apr. 

Apr. 

Apr. 
•Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 
•Apr. 

Apr. 


1,1991 
1,1991 
1,1991 
1,1991 
1,1991 
1,  1991 
1,1990 
1,1991 
1,  1991 
1,1990 
1,1991 
1,1991 
1,1991 
1,1991 
1,1991 
1,1991 
1,  1990 
1,  1991 


Apr.  I.  1991 
Apr.  I,  1991 
Julyl   1991 
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29  Parts: 

0-99 18.00 

100-499 7.50 

500-«99 26.00 

900-1899 12.00 

1900-1910  ($8  1901.1 10  1910.999) 24.00 

1910  (§8  1910.1000 10  ind) „...  14.00 

191 1-1925 9.00 

1926 12.00 

1927-&d 25.00 

30  Parts: 

0-199 22.00 

200-699... 15.00 

700-End ...„ 21.00 

31  Parts: 

0-199 15.00 

200-Cnd 19.00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  H 19.00 

1-39,  Vol.  HI 18.00 

1-189 24.00 

190-399 28.00 

400-629 24.00 

630-699 14.00 

700-799 .t -.  17.00 

800-&H1 19.00 

33  Parts: 

1-124 16.00 

125-199 18.00 

200-&H1 20.00 

34  Parts: 

1-299 23.00 

300-399 „ 14.00 

400-fod 27.00 

35  1000 

36  Parts: 

1-199 12.00 

200-End 25.00 

37  15.00 

38  Parts: 

0-17 24.00 

18-fcHl 21.00 

39  14.00 

40  Parts: 

1-51 27.00 

52 „ 28.00 

53-60 31.00 

61-80 * 14.00 

81-85 11.00 

86-99 26.00 

100-149 27.00 

150-189 23.00 

190-259 13.00 

260-299 22.00 

300-399 „...:. 1 1 .00 

400-424 23.00 

425-699 23.00 

700-789 17.00 

790-£nd 21.00 

41  Chapters: 

1,  1-1  ID  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resarvod) 13.00 

3-6 „ 14.00 

7 6.00 

8 : 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Pom  1-5 13.00 

18,  Vol.  II,  Portj  6-19 13.00 

18,  Vol.  W,  Pom  20-52 .. 13.00 


ftovWonOat* 

Juiyi. 

1990 

Julyl 

1991 

Myl 

1990 

Julyl. 

1990 

Myl 

1990 

Myl 

1990 

•Myl 

1989 

Myl 

1990 

Myl 

1991 

Myl 

1990 

Myl 

1991 

Myl 

1991 

Myl 

1990 

Myl 

1990 

»Myl 

1984 

*My  1 

1984 

*My1 

1984 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1991 

Myl 

1991 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1990 

M|jl 

1991 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1991 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

1990 

Myl 

,1991 

Myl 

,1991 

Myl 

,1990 

Myl 

,1990 

Myl 

,1990 

Myl 

,1990 

Myl 

,1990 

Myl 

,1990 

Myl 

,  1990 

•Myl 

,1989 

Myl 

,1990 

Myl 

,1990 

»My  1 

,  1984 

•Myl 

1984 

•Myl 

,1984 

•Myl 

,1984 

•Myl 

,1984 

•Myl 

,1984 

•Myl 

,1984 

•Myl 

,1984 

•Myl 

,1964 

•Myl 

,1984 

TWO 

19-100 13.00 

1-100 8.50 

101 - 24.00 

102-200 -...  11.00 

201-&d 13.00 

42  Parts: 

1-60 16.00 

61-399 ...._ 5.50 

400-429 21.00 

430-M 25.00 

43  Parts: 

1-999 19.00 

1000-3999 26.00 

4O0O-M 12.00 

44  23.00 

45Parts: 

1-199 17.00 

200-499 ™ 12.00 

500-1199 26.00 

1200-End 18.00 

46  Parts: 

1,40 14.00 

41-69 14.00 

70-89 8.00 

90-139 12.00 

140-155 13.00 

156-165 14.00 

166-199 14.00 

200-499 20.00 

500-W 1 1 .00 

47  Parts: 

0-19 : 19.00 

20-39 -..  18.00 

40-69 9.50 

70-79 _ 18.00 

80-End 20.00 

46  Chapters: 

1  (Ports  1-51) 30.00 

1  (Ports  52-99) - 19.00 

2  (Perts  201-251) 19.00 

2  (Ports  252-299) 1500 

3-6 19.00 

7-14 - 26.00 

15-End 29.00 

49  Parts: 

1-99 14.00 

100-177 27.00 

178-199 : 22.00 

200-399 21.00 

400-999 26.00 

1000-1 199 17.00 

1200-fad I'OO 

SOParts: 

1-199 20.00 

200-599 » - 1600 

600-M 15.00 

OR  Mex  and  Rndinas  Aids 30.00 

Compl«la  1991  CFRsM 620.00 

Mioofkho  CHt  Edition: 

ConvlMt  sot  (ont-timo  moiiing) 185.00 

ConplMtsM  (ono-timt  moling) 185.00 

Subscription  (moiJod  as  issuod) 188.00 

Subscription  (mailed  as  issued) 188.00 


rTw09         nvnsivfi  %^nm 


•Julyl,  1984 

'Myl,  1990 

Myl,  1990 

My  1. 1991 

Myl.  1990 

Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1.  1990 

Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1.  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Od.  1, 1990 
Oct.  1, 1990 


Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 


1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 


Oct.  I,  1990 
Od.  1, 1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 

Od.  1. 1990 

Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od,  1,  1990 

Od.  1, 1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 

Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 

Joi.  1, 1991 

1991 

1988 
1989 
1990 
1991 


VI 


'Ik*  My  I.  mi 
■kmwml  rsr  Ills  Ml 
«n*OlMk«MiiM 

>TlwJ««r  I.  1985 


0  9t$9  OMy  NT  Pvts  1—39 

III  Parti  1-39,  MMife  *t 


31.  199aflwCR 
31.  mi.  Dm  on 

'NOOMM^MHIS  to 

30.  1991.  Hw  OH 

^NBOMRdRmtSlol 

30,  199l.1lwa« 


of  32  OH  fartt  1-189  < 
■xt  ol  llw  Oitan 
•  oiMyl,  t«*4. 

o(  41  cm  Oi^MfS  1-100  coMiM  a  MM  only  ior  OMpHrt  1  to 
tua  o>  fntmmm  ri|iilailim  la  Oapwn  1  lo  49.  cawuH  Hw  alaaaa 
Jaty  1.  'T  nnTilniiiirhiiiilii^riii. 

ninii<inii< dariag <w pariad  Jaa.  1.  IMTMaac 
I,  1987.AouUb*ralBlaad. 
««laaw  ware  pramtgaMd  duriag  *•  p«M  Apr.  1,  199ei»ilto'. 
"1.  1990,  AauMbanaaiaad. 

laiuljaiad  dariat  *a  pariad  Jaly  1.  NWlaiM 
swadJaty  1,  1989.  sheaM ba raMiaad. 
*li  vakaaa  ware  prQiaidgBlii  darhg  *•  pariad  My  1.  1990  la  Jiaw 
saaadMy  1.  1990.  ilMaMtef 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
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MADE  FROM  THE  BEST  COPY  AVAILABLE. 
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Presidential  Documents 


Tide  9— 

The  President 


Presidential  Determination  No.  91-49  of  August  24, 1991 

Eligibility  of  Congo  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Anns 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503  of  the  Foreign  Assist- 
ance Act  of  1961,  as  amended  (22  U.S.C.  2311).  and  Section  3(a)(1)  of  the  Arms 
Export  Control  Act,  as  amended  (22  U.S.C.  2753(a)(1)),  I  hereby  find  that  the 
furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the  Govern- 
ment of  Congo  will  strengthen  the  security  of  the  United  States  and  promote 
world  peace. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to  the 
Congress  and  to  publish  it  in  the  Federal  Register. 


|PR  Doc.  91-22457 
Filed  9-13-91;  12:15  pm] 
Billing  code  319&-01-M 


THE  WHITE  HOUSE, 
Washington,  August  24,  1991. 
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Presidential  Determination  No.  91-50  of  August  24,  1991 

Eligibility  of  Burundi  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503  of  the  Foreign  Assist- 
ance Act  of  1961.  as  amended  (22  U.S.C.  2311).  and  Section  3(a)(1)  of  the  Arms 
Export  Control  Act  as  amended  (22  U.S.C.  2753(a)(1)),  I  hereby  find  that  the 
fumishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the  Govern- 
ment of  Bunmdi  will  strengthen  the  seouity  of  the  United  States  and  promote 
world  peace. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to  the 
Congress  and  to  publish  it  in  the  Federal  Register. 


(FR  Doc.  91-22458 
Filed  0-13-01;  12d«  pm) 
Billing  code  3195-01-M 


THE  WHITE  HOUSE. 
Washington,  August  24,  1991. 
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Presidential  Determination  No.  91-51  of  August  29,  1991 

Detenninatioii  Pursuant  to  Section  2(c)(1)  of  the  Nfigration  and 
Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  Section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended.  22  U.S.C.  2601(c)(1),  1  hereby  determine  that  it  is  important 
to  the  national  interest  that  $35,300,000  be  made  available  from  the  U.S. 
Emergency  Refugee  and  Migration  Assistance  Fund  (the  Fund)  to  meet  the 
unexpected  and  urgent  needs  of  refugees  and  other  displaced  persons  in  the 
Middle  East  and  the  Horn  of  Africa. 

A  total  of  $13,300,000  wrill  be  used  to  respond  to  urgent  and  unforeseen  refugee 
needs  in  the  Middle  East  of  which  $6,000,000  will  be  contributed  to  the  United 
Israel  Appeal  to  help  resettle  Ethiopian  refugees  in  Israel  and  $7,300,000  will 
be  contributed  to  the  United  Nations  Relief  and  Works  Agency  to  assist 
Palestinians  in  the  Occupied  Territories  and  Lebanon.  A  total  of  $22,000,000 
will  be  contributed  to  international  organizations,  and  other  governmental  and 
non-governmental  agencies  to  cover  urgent  and  imforeseen  needs  of  refugees 
and  displaced  persons  in  the  Horn  of  Africa. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of  the 
Congress  of  this  determination  and  the  obligation  of  funds  under  this  author- 
ity, and  to  publish  this  determination  in  the  Federal  Register. 


[FR  Doc.n-224S8 
Filed  9-13-01:  12:17  pm] 
Billing  code  319S-01-M 


THE  WHITE  HOUSE, 
Washington,  August  29,  1991. 
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Rules  and  Regulations 


Fsdanl  Rcfister 

Vol.  58.  No.  180 

Tuesday,  September  17,  1901 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunoents  having 
general  appticabtlity  and  legal  effect,  moit 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulatkxit,  which  it 
pui}lished  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soid 
by  the  Superinter>dent  of  Documents. 
Prices  of  new  booiis  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  MCh 
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DEPARTMENT  OF  AQRICULTURE 
Agricultural  Marketing  Sarvic* 
7CFRPan917 
[Doacet  No.  FV-91-415FR] 

Expanaaa  mkJ  AaaMcment  Rata  for 
Marfcating  Order  Covering  Fresh  Pears 
Grown  In  Callfomla 

AOCNCV:  Agricxiltural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  flnal  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  Pear  Commodity 
Committee  (committee]  for  the  1991-42 
fiscal  year  (March  l-February  29)  under 
Marketing  Order  No.  917.  The  rule  is 
needed  for  the  committee  to  incur 
reasonable  operating  expenditures 
during  the  1991-92  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  rule  facilitates 
program  operations.  Funds  to  administer 
the  program  are  derived  primarily  from 
assessments  on  handlers. 
EFFECTIVE  DATE:  March  1, 1991,  through 
February  29. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Kelhart.  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  PO  Box  96456,  Room  2525-S, 
Washington,  DC  20090-6456,  telephone: 
(202)  475-3919. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  No.  917  (7  CFR 
Part  917)  regulating  the  handling  of  fresh 
pears  and  peaches  grown  in  California. 
The  agreement  and  order  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act 
This  final  rule  has  been  reviewed  by 


the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  45  handlers  of 
California  pears  subject  to  regulation 
under  Marketing  Order  No.  917  and 
about  300  producers  of  pears  in 
California.  Small  agricultural  service 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  with  annual  receipts  of  less  than 
$3,500,000  and  small  agricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entides. 

Marketing  orders,  administered  by  the 
Department  require  that  assessment 
rates  for  a  particular  fiscal  year  shall 
apply  to  all  assessable  fresh  fruit 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  the  regulated  commodides.  They  are 
famihar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 


anticipated  expenses  by  the  number  of 
packages  of  fresh  fruit  expected  to  be 
shipped  under  the  order.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  level  that  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  committee  met  June  25, 1991.  and 
unanimously  recommended  1991-92 
marketing  order  expenditures  of 
$1,269,824  and  an  assessment  of  $0.25 
per  36-pound  package  or  equivalent.  In 
comparison,  1990-91  fiscal  year 
expenditures  were  $1,126,800  and  the 
assessment  rate  was  $0.25  per  36-pound 
package  or  equivalent.  Major  committee 
expenditures  for  1991-92,  with  actual 
1990-01  expenditures  in  parenthesis, 
are:  Salaries  and  employee  benefits, 
$88,279  ($97,752);  market  development 
and  promotion,  $1,140,501  ($952,696); 
and  uncollected  assessment  accounts, 
$5,000  ($9,256). 

The  committee  estimates  available 
1991-92  marketing  order  income  at 
$1,323,006.  This  amount  is  based  on 
assessments  totaling  $990,000  (3.960,000 
packages  of  assessable  pears  at  $0.25 
per  .36-pound  package),  less  $5,000  in 
anticipated  uncollected  assessments. 
Assessment  income  will  be 
supplemented  with  interest  income 
estimated  at  $4,000,  income  from  export 
development  and  research  subsidies 
from  State  and  Federal  agencies 
estimated  at  $164,000,  and  a  $75,000 
grant  from  the  Program  Committee  of 
the  Pear  Zone  for  fresh  pear  promotion. 
In  addition,  the  committee  had  $90,006 
in  reserves  as  of  March  1, 1991,  an 
amount  well  within  the  maximum 
authorized.  Total  income  and  available 
reserves  will  be  sufficient  to  cover  all 
anticipated  1991-92  expenditures. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  9, 1991  (56  FR  37863). 
A  ten  day  comment  period  was  provided 
and  no  comments  were  received. 

While  this  action  imposes  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
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on  all  handlers.  Soine  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Tnerefore.  the 
Administrator  of  tlie  AMS  has 
determined  that  this  action  will  not  have 
a  significant  econofnic  impact  on  a 
substantial  numbef  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  tdfund  that  this  action 
will  tend  to  effectiiate  die  declared 
policy  of  the  Act   . 

Pursuant  to  5  UJ^C  553.  it  is  also 
found  and  determiaed  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  tiiis  action  Until  30  days  after 
publication  in  the  Federal  Regbter 
because  approval  of  the  expenses  must 
be  expedited.  This  mariceting  order's 
fiscal  year  began  March  1, 1991,  and  the 
committee  needs  sufficient  funds  to  pay 
its  expenses  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  t  CFR  Part  917 

Marketing  agreements.  Peaches, 
Pears,  Plums,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  4  et  forth  in  the 
preamble,  7  CFR  pi  irt  917  is  amended  as 
follows: 

PART  917-FRESlli  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

1.  The  authority  :itation  for  7  CFR 
part  917  continues  :o  read  as  follows: 

Authoctty:  Sees.  1- 19. 48  SUt  31.  as 

amended:  7  US.C.  60  i-674. 


2.  A  new  S  917.214  is  added  to  read  as 

follows:  I 

Note:  This  section  ^U  aot  appear  in  the 
annual  Code  of  Fedetal  Regulatioas. 

S  917.2S4    Expensei  and  assessment  rate. 

Expenses  of  $1,269,824  by  the  Pear 
Commodity  Committee  are  authorized, 
and  an  assessment!  of  $0.25  per  38-poimd 
package  or  equivalent  of  assessable 
pears,  is  established  for  the  fiscal  year 
ending  February  29, 1992.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  September  Z 1991. 
WiUiam ).  Doyle. 

Associate  Deputy  Diiector,  Fruit  and 

Vegetable  Division. 

(PR  Doc  91-22342  Filbd  9-16-91:  8:45  am] 
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7  CFR  Part  929 
[FV-91-414FR1 

ExpMiMt  afHl  AsaMsmant  Rata  for 
CrantMrriaa  Grown  In  Maaaadtuaatts, 
RtMde  laland,  Coonedicut,  Now 
Jersey,  Wiaconain,  McMgan, 
IMnnooota,  Oregon,  WaaMngton,  and 
Long  Mand  m  tlw  State  of  Now  Yoftc 

AOENCv:  Agricultiu^l  Marketing  Service, 
USDA.     . 

ACnOH:  Final  rule 

summary:  This  final  rule  authorizes 
expendltiues  and  establishes  an 
assessment  rate  under  the  cranberry 
marketing  order  for  the  1991-92  fiscal 
year.  This  action  is  needed  for  the 
Cranberry  Marketing  Committee 
(Committee),  the  agency  responsible  for 
the  local  administration  of  the  order,  to 
inctir  operating  expenses  during  the 
1991-92  fiscal  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
This  will  facilitate  program  operations. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECnvc  date:  September  17, 1991. 
Fon  nmTMEii  mFotosATXM  contact: 
Christian  D.  Nissen.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  P.O.  Box  96456.  room  2S25-S, 
Washington.  DC  20090-6456;  telephone: 
(202)  382-1754. 

SUPPt-EMENTARV  INTOWMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  929  (7  CFR  Part  929). 
regulating  the  handling  of  cranberries 
grown  in  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  Yoric.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agricultiue 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  the  Executiva 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiiral 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


tkat  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  grown  in  Massachusetts. 
Rhode  Island.  Connecticut  New  Jersey. 
Wisconsin,  Michigan.  Minnesota. 
Oregon.  Washington,  and  Long  Island  in 
the  State  of  New  York,  and 
approximately  950  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Adminisfration  (13  CFR 
121.601]  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agrictiltural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
cranberry  handlers  apd  producers  may 
be  classified  as  small  entities. 

The  cranberry  marketing  order 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  cranberries  handled  from  the 
begimiing  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Committee  and  submitted  to  the 
Department  for  approval  The 
Committee  members  are  cranberry 
producers.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods,  services,  and  personnel  in  their 
local  areas  and  are  in  a  position  to 
formulate  appropriate  budgets. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  e^qpenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Conunittee  before  a  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  the  Committee  will  have 
funds  to  pay  its  expenses  for  the  1991-92 
fiscal  year  beginning  on  September  1, 
1991. 

The  Conunittee  conducted  a  mail  vote 
and  recommended  1991-02  mariceting 
order  expenditures  of  $167,730  and  an 
assessment  rate  of  $0,037  per  100-pound 
barrel  of  cranberries  shipped. 
Subsequently,  the  Conmiittee  met 
August  14, 1991.  and  revised  the  crop 
estimate.  The  marketing  order 
expenditures  and  assessment  rate  for 
the  1991-92  season  remain  the  same. 
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However,  writh  tfw  IncrmiM  in  the 
prodw3tbii  cetiinate  frooi  Z^MUJOCO 
beiveb  to  4j07ej00  betrdr  the 
CoiMnittee  hai  revised  iti  estimated 
aeeesaawat  incoew  from  $145,965  to 
$130.630.  interest  income  received  is 
estimated  «t$7.S00,  rateing  total  inooine 
forni«sa.4BS  toSlsassa  The  increaee 
in  estimated  inconie  reduces  the  amount 
the  Committee  had  planned  to  traaafer 
from  ha  retenre  account  to  oieet  (he 
deficit  between  income  and 
expenditures  from  $14,265  to  $9,400. 
Ma^  budget  categories  for  1991-82 
remain  the  same;  967,640  for  salaries. 
$37,500  for  travel  and  meeting  expenses, 
and  944,MS  for  administrative  expenses. 

In  comparison,  tbe  1990-01  mariceting 
year  hudgeled  expenditnres  were 
$159,850,  and  the  assessment  rate  was 
$0,037  per  lOO-poond  banel  of 
cranbenies  shipped.  Corresponding 
budgeted  expeoditures  for  the  1990-91 
seasoa  wete  $70,995  for  salaries.  $39,500 
for  travel  and  meetii^  expenses,  and 
$34,425  for  adoiinistrative  expenses. 

While  this  action  will  impose  some 
additjooal  costs  on  handlers,  the  costs 
are  in  the  ibna  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  this  action  will  not  have  a 
significant  economic  impact  on  a 
substaatial  avntier  of  snail  entities. 

This  action  adds  a  new  9  929.232  and 
is  based  on  Committee 
recommendations  and  other  available 
information.  A  proposed  rule  w«s 
published  in  the  July  29, 1801  issue  of  the 
Federal  Se^ster  (56  FR  35836]. 
Comments  on  the  proposed  nile  were 
invited  from  interested  persons  until 
August  20, 1S91.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  fhe 
Conunittee  and  other  available 
information,  it  is  found  that  this  fmal 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  action  should  be  expedited 
because  the  Committee  needs  to  have 
sufTicient  funds  to  pay  its  expenses. 
vvrhidi  are  incurred  en  a  continooas 
basis.  Therefore,  it  is  also  found  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  p«rt>iicatkm  in  the  Federal  Rei^ster 
(5U5.C.SSS}. 

List  of  Sulijects  in  7  CFR  Pert  829 

Cranberries,  Marketing  egreenents. 
Reporting  and  recordkeeping 
requinemewts. 


For  the  renens  set  forth  in  Ae 
preanible.  7  CFR  pail  929  is  amended  as 
follows: 

PART  929-CRANBERmES  GROWN  IN 
MASSACHUSETTS.  RHODE  tSlAliO. 
COMNECnCUT.  NEW  JERSEY, 
WISCONSIN,  JMCHIQAN,  MINMESOTA, 
OREGON.  WASHiNQTON.  AND  LONG 
ISLAND  M  THE  STATE  OF  NEW  VONK 

1.  The  authority  citation  fer  7  CFR 
part  929  oootinaes  to  read  as  fioUtwvs: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  t5.S.C.  0(n-e74. 

Note:  Thia  section  will  not  appear  in  the 
annual  Code  of  Federai  Rpyilations 

2.  Section  928.2S2  is  added  to  reed  as 
follows: 


|9t9,Stt 

Expenses  of  $167,730  by  tfie  Cranberry 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $0,037  pet 
100-pound  barrel  of  assessable 
cranberries  is  established  lor  the  fiscal 
year  ending  on  August  31, 1902. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  September  IZ 1991. 
William  f.  Doyls, 

Assixmit  Deputy  Dirvdor.  Fniit  and 
VegetabieDimioa. 
(FR  Dec.  91-22941  Ftled  V-ie-SI:  8:45  am] 


DEPARTIIENT  OF  TRANSPORTATION 
Fed«nd  AvlaUon  Administration 

14CFRPart39 

[Docket  No.  89-ASW-4t;  Amendment  39- 
8027.  AO  69-20-191 

AirworthineM  Directiv**;  Bell 
Helicopter  Textron.  lnc«  (BHTl)  ilodel 
206L,  206L-1.  and  2061.-3  HoUcoptora 

aoenct:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMAKV:  This  action  publ'tshes  in  tfie 
Federal  Register  and  makes  effective  as 
to  all  persons  as  amendment  adopting 
an  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Bell  Helicopter  Textron.  Inc.. 
(BHTIl  Model  206L,  206L-1.  and  206L-3 
helicopters  by  individual  letters.  The  AD 
requires  a  visual  inspection  and  repair 
or  replacement  as  necessary,  of  the 
horizontal  stabilizer.  The  AD  is 
necessary  to  prevent  failure  of  the 
horizontal  stabilizer  which,  in  turn, 
could  cause  loss  of  control  of  the 
helicopter. 


DAlWt:  Effective  October  IS,  1991  as  to 
all  persons  except  those  persons  to 
whom  it  wes  made  iniraediately 
effective  by  Priority  Letter  AO  89-20-13, 
issued  October  4. 1980.  which  contained 
this  amendment 

AOOKESsn:  Hie  applicable  AD-related 
material  may  be  examined  at  the  Rules 
Dodcet  OtBce  of  the  Assistant  Chief 
Counsel,  FAA.  4400  Blue  Mound  Roed, 
room  1S8,  Bunding  3B.  Fort  Worth. 
Texas. 

FOR  nmjHtK  IMFOWMTIOM  CONTACT: 
Ms.  Michelle  U.  Coming.  Rotorcraft 
Directorate.  Rotorcraft  Certification 
Office.  ASW-17a  FAA.  Southwest 
Region.  Fort  Worth.  Texas  76193-017a 
telephone  (617)  624^126,  fax  (817)  624- 

UMUI 
9oDO> 


kTKNtOn 

October  4. 1989.  Priority  Letter  AO  89- 
20-13  was  issued  and  made  effective 
immediately  on  receipt  as  to  all  Icnown 
U.S.  owners  and  operators  of  certain 
Bell  Helicopter  Textron,  inc..  Model 
206L,  2B6L-1.  and  B)6L-3  helicopters. 
The  AD  requires  a  visual  inspection  of 
the  horizontal  staliilizer  to  determine  if 
the  stabilizer  has  the  required  external 
doubler.  If  the  stabilizer  does  not  have 
the  external  dowbler,  Teenoval  and 
replacement  of  the  stabilizer  with  an 
approved  airworthy  part  is  required 
prior  to  farther  flight.  The  AD  is 
prompted  by  a  reported  incident  where 
a  horizeotai  stai^ilizer  separated  from 
the  helicopter  in  flight  aniid  strack  the  tail 
rotor.  That  particular  horizontal 
stabilizer  had  been  manufactured  or 
repaired  by  Helicomb  bitemational.  Inc. 
of  Tulsa.  Oklahoma.  The  FAA 
determined  that  certain  horizontal 
stabilizers,  part  number  (P/N)  206-023- 
119-151,  have  been  incoirectly 
manufactured  or  repaired.  The 
stabilizers  may  not  heve  the  required 
overall  slun  thicknesses,  may  not  have  a 
required  external  doubler,  end 
otherwise  may  not  conform  to  the 
approved  type  design.  This  AD  is    ' 
necessary  to  prevent  failure  of  similar 
horizontal  stabilisers  with  consequent 
loss  of  control  of  the  affected 
helicopters. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  October  4. 1989. 
to  all  known  U.S.  owners  and  operators 
of  certain  Bell  Helicopter  Textroa  inc. 
Model  206L  206L-1.  end  206L-3 
helicopters.  These  conditions  still  exist 
and  &e  AD  U  hereby  pabiished  in  the 
Federal  Regbter  as  an  amendment  to 
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S  39.13  of  part  39  (if  the  FAR  to  make  it 
effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributioil  of  power  and 
responsibilities  ar4ong  the  various  levels 
cf  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  cpnsidered  to  be  major 
under  Executive  Chtier  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  fexecutive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  iminediately  to  correct 
an  unsafe  conditioi  in  aircraft.  It  has 
been  determined  f|irther  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  28. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  OOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  prolvided  under  the 
caption  "AODftESS^S." 

List  of  Subjects  inp4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  and  Safetyl 

Adoption  of  the  Amendment 

Accordingly,  pu^uant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviatipn  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulatians  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  is  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  {Re\|i8ed  Pub.  L  97-449. 
(anuary  12, 1983);  aqd  14  CFR  11.89. 

939.13    [AnMndMB 

2.  Section  39.13  is  amended  by  adding 
the  following  newJAD: 

AD  89-20-13  B«D  Hilicoptsr  Textron.  Inc. 
(BHTI):  Amendment  39-8027.  Docket  No. 
B9-ASW-49. 
Applicability:  All  Model  206L,  20eL-l,  and 
206L--3  helicopters,  sll  serial  numbers, 
certincated  in  any  category. 

Compliance:  Required  before  further  flight 
unless  already  accomplished. 


IMI 


To  prevent  failure  and  separation  of  the 
horizontal  stabilizer  form  the  helicopter, 
which  could  result  in  a  strike  on  the  tail  rotor, 
causing  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Visually  inspect  to  determine  if  the 
horizontal  stabilizer  installed  on  the 
helicopter  has  the  required  raised  external 
doubler.  The  doubler  is  visible  on  the  top  of 
the  stabilizer  surface  extending 
approximately  4  inches  outward  from  either 
side  of  the  tailboom  and  covering  the  upper 
surface  of  the  horizontal  stabilizer  from 
within  one  half  inch  of  the  forward  leading 
edge  to  the  trailing  edge. 

(b)  If  the  horizontal  stabilizer  installed 
does  not  have  the  required  external  doubler, 
remove  and  replace  the  stabilizer  with  an 
airworthy  part  before  further  flight  The 
addition  of  an  external  doubler  to  the 
Helicomb  International  part  will  not  bring  the 
horizontal  stabilizer  into  conformity  with  the 
approved  type  design  and  will  not  provide  an 
equivalent  level  of  safety. 

(c)  Report  the  registration  number  of  the 
ejected  helicopter  and  the  serial  number  of 
the  discrepant  stabilizer  if  found.  This  report 
is  to  be  made  to  the  Manager,  Rotorcraft 
Certification  Office,  ASW-170,  Southwest 
Region,  Federal  Aviation  Administration, 
Fort  Worth,  Texas  78193-0170,  telephone 
(817)  624-5170,  within  10  days  of  the 
inspection.  (Reporting  approved  by  the  Office 
of  Management  and  Budget  under  0MB  No. 
2120-0056.) 

(d)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety, 
may  be  used  if  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  Southwest 
Region,  Federal  Aviation  Administration, 
Fort  Worth,  Texas  76193-0170  telephone 
(817)  624-6170 

This  amendment  (39-8027,  AD  89-20^13) 
becomes  effective  October  15, 1991  as  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  Priority  Letter 
AD  89-20-13,  issued  October  4, 1989,  which 
contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  Aiigust  26, 
1991. 

Henry  A  Armatrong, 
Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-22297  Piled  »-16-91;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 

COMMISSION 

16  CFR  Part  1501 

Mettiod  for  Identifying  Toys  and  Ottrar 
Articles  Intended  for  Use  By  Children 
Under  3  Years  of  Age  Which  Present 
Choking,  Aspiration,  or  Ingestion 
Hazards  Because  of  Small  Parts 

agency:  Consumer  Product  Safety 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission  is  revising 
16  CFR  1501.5,  which  sets  out  its 


enforcement  procedure  for  identifying 
toys,  and  other  articles  intended  for 
children  under  three,  that  are  hazardous 
due  to  small  parts.  The  purpose  of  this 
revision  is  to  correct  the  CPSC  address, 
the  citation  to  a  referenced  enforcement 
guide,  and  the  title  of  the  Assistant 
Executive  Director  for  Compliance  and 
Enforcement  which  have  changed  since 
issuance  of  section  1501.5.  No 
substantive  changes  are  being  made. 

EFFECTIVE  DATE:  September  17, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Poth,  Office  of  Compliance 
and  Enforcement,  Consumer  Product 
Safety  Commission.  Washington,  DC 
20207;  telephone  (301)  492-6400. 

SUPPLEMENTARY  INFORMATION:  Title  16. 

part  1501  describes  the  method  for 
identifying  toys  and  other  articles 
intended  for  use  by  children  under  three 
years  of  age  which  present  choking, 
aspiration,  or  ingestion  hazards  because 
of  small  parts.  Section  1501.5  of  the 
regulation,  which  concerns  the 
enforcement  procedure,  contains  an 
incorrect  addiress  for  the  Commission 
and  an  obsolete  citation  for  the 
referenced  enforcement  guide.  That 
section  also  contains  an  incorrect  title 
for  the  Assistant  Executive  Director  for 
Compliance  and  Enforcement.  This 
document  corrects  the  address, 
reference,  and  title.  The  Commission  is 
not  making  any  change  to  the  substance 
of  the  small  parts  regulation. 

List  of  Subjects  in  16  CFR  Part  1501 

Consumer  protection.  Infants  and 
children,  Toys. 

PART  1501-METHOD  FOR 
IDENTIFYING  TOYS  AND  OTHER 
ARTICLES  INTENDED  FOR  USE  BY 
CHILDREN  UNDER  3  YEARS  OF  AGE 
WHICH  PRESENT  CHOKING, 
ASPIRATION,  OR  INGESTION 
HAZARDS  BECAUSE  OF  SMALL 
PARTS 

1.  The  authority  citation  for  part  1501 
continues  to  read  as  follows: 

Authority:  Sees.  2(f)(1)(D).  (q)(l)(A),  (s), 
3(e)(1).  and  1ft  74  Stat.  373,  374,  375,  as 
amended;  80  Stat  1304-05,  83  Stat.  187-89  (15 
U.S.C.  1261, 1282. 1269). 

2.  Section  1501.5  is  revised  to  read  as 
follows: 

S  1S01.5    Enforcement  procedure. 

The  Commission  will  enforce  this 
regulation,  unless  it  determines  that  an 
emergency  situation  exists,  only  in 
accorfance  with  Chapter  2.  Guide  2.05— 
Letter  of  Advice/Notices  of 
Noncompliance  of  the  CPSC 
Enforcement  Policy  and  Procedural 


/m's^fila  ia&'^i^^y.  ■ii^A^^'i7,'is9i'/Mii^  m^^^t   ^M7 


Guides.  iMued  ia  JMiuaiy  tt90  and 
available  from  the  Office  of  tbe 
Secretary,  Caaauiaef  Product  Safety 
CaaunteakM.  Washington.  OC  20207. 
Under  the  procedure  described  in  this 
chapter,  finos  ouist  be  iafbrmed  by 
letter  tbat  they  or  their  products  may  be 
tbe  aubleot  of  enforcenaent  action  and 
must  be  provided  ten  days  within  which 
to  submit  evidence  and  a^gumento  that 
the  products  are  not  violative  or  are  not 
covered  by  the  regulatioa  prior  to  the 
initiation  of  enforcement  aotioa  by  the 
Commissioa  or  by  its  delegated  staff 
member.  Hie  function  of  approving  such 
enforcement  actions  is  cunently 
delegated  by  the  Commission  to  the 
Assistant  EKecutive  Director  for 
Compliance  and  Enforcement  {copies  of 
the  existiog  deleigation  documents  are 
also  available  from  (he  CFSCs  OITtce  of 
the  Secretary). 

Dated:  ScytMaber  S.  ISM. 
SadysCOwu. 

Secntary,  (iontamarPnihicI  Safety 
Co/n/wuBuwi. 

(FX  Ooc  fl-ZlM7  Mad  V-lS-Sl:  ftiS  am) 

wujwQ  cosK  tm  1  m 


DEPARTMENT  OF  THE  INTERIOR 

Offlc*  of  Surfac*  Mining  R«clunation 
and  EnforcMiMnt 

30  CFR  ^arts  705  and  706 

RMftilOMons  wi  nnanoM  tntsrasta  ol 
stata  anG  ^aflarai  cwtpioyavat 
lemfnCBi  Mimnonisni 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  farterior. 
ACnSN:  Fiad  rale;  tedmical 
amendowfiL 

summary:  T^e  Office  of  Surface  Mining 
Reclamation  and  Enforcemenl  (OSM)  of 
the  United  States  De(}artment  of  the 
Interior  {OOI}  is  amending  Us 
regulations  governing  the  restrictions  on 
financial  interests  of  State  and  Federal 
employees.  The  relations  are  being 
amended  to  change  the  name  of  the 
Office  of  Audit  and  Investigation  to  the 
O^ce  of  Inspector  General  as 
established  under  the  Inspector  General 
Act  of  1978.  The  regulations  at  Part  70S 
are  further  being  amended  by  revising 
the  data  on  tiie  information  coliection 
requirements  and  by  pbanging  the  form 
number  on  the  financial  disclosure 
statement. 

EFFECTIVE  DATE:  September  17. 1991. 
FOa  nWTHGR  JNFOAMATlOa  CONTACT: 

Peggy  Moraa-Gicker,  Office  of  Surface 
MiaioB  Reclaiaaiioa  and  Eaiorcement 
U.S.  Department  of  the  interior.  lOSl 
Constitution  Avenue.  NW,  Washington. 


DC  20240;  telephone:  201-^8-305 
(Commercial)  or  26fr-2ns  (FTS). 

SUPMAMCNTARV  INFOMAATION: 

I.  Background  and  Discussion  of  the  Rule 
Adopted. 
IL  Procedural  Matters. 

I.  Background  and  Discussion  of  the 

The  fanrttoai.  powers,  aad  duties  of 
the  Office  of  Aadit  and  tawestigation 
were  transferred  to  the  Office  of 
Inspector  General  in  accordance  with 
section  9.(aXlK^  ^  ^  Inspector 
General  Act  of  1978  (Pab.  L.  «S-«52^ 
OSM  is  amending  Its  regulations  at  30 
CFR  parts  70S  and  706  which  govern  the 
restrictions  on  financial  interests  of 
State  and  Federal  employees  in  order  to 
indicate  the  transfer  of  authority.  In 
particular.  \\  70S.3[c),  70S.4(b](S), 
708.4(c).  TOOitbWIJ  and706.5(b)(f)  are 
being  revised  by  removing  the  words 
"Office  of  Audit  and  Investigation"  and 
by  substituting  the  words  **Office  of 
Inspector  General.** 

Section  705.10  is  being  revised  by 
updating  the  data  concertung  the 
information  collection  requirements  in 
part  705.  The  data  is  being  revised  by 
including  the  estimated  response  time 
per  respondent  and  the  addresses  where 
comments  may  be  sent  concerning  the 
information  collection  requirements. 

Finally  S  705.T7(a]  is  being  revised  by 
changing  the  referenced  form  number  on 
the  financial  disclosure  statement  from 
"OSM  Form  705-1"  to  "OSM  Form  23". 
The  content  of  the  form  is  not  being 
changed. 

ILPnoediiralMallacs 

Administrative  Procedure  Act 

The  minor  revisions  contained  in  this 
rulemaking  are  technical  ia  nature. 
Accordingly^  pursuant  to  5  U.S.C 
553(b)(6),  it  has  been  determined  that 
the  notice  and  public  comment 
procedures  of  the  Administrative 
Procedure  Act  are  unnecessary.  For  the 
same  reason,  it  has  been  determined 
that  in  accordance  with  5  U.S.C  553(d), 
there  is  good  cause  to  make  the  rule 
effective  on  the  date  of  publication  in 
the  Federal  Ke^iler. 

PaperwoHt  Redaction  Act 

This  final  rale  does  not  contain  new 
or  revised  ooUections  of  information 
which  require  approval  by  the  OCfioe  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  The  existing  collections  of 
information  contained  in  Part  705  have 
been  previously  approved  by  tbe  O^ice 
of  Mant^ment  and  Budget  under  44 
U.S.C  3501 9t  aeq.  and  assigned 
clearance  number  1029-0067. 


Exeaittwe  Older  1Z201  and  Regulatory 
Flexibility  Act 

The  Department  of  the  interior  has 
determined  that  tht*  document  is  not  a 
major  mle  under  the  criteria  of 
Executive  Order  12291  aad  (hat  it  will 
not  have  a  significant  economic  eSect    - 
on  a  substantial  nuaiber  of  small  entities 
under  tbe  Regulatory  Flexibility  Act  S 
U.S.C.  601  et  aeq.  Tbis  detenmnatioo  is 
based  on  the  technical  natare  of  the 
amendments  contained  in  the  rule. 

National  Environmental  Policy  Act 

TUs  final  rale  has  been  reviewed  by 
O^kf  and  it  has  been  deteraiined  to  be 
categorically  excluded  from  tbe 
Natianal  Environmental  Policy  Act 
(NEPA)  process  in  accordance  with  the 
Depvtaaeirtal  iAamial  (Sie  DM  2. 
appendix  1.10)  and  Ab  Counc^  on 
Environmental  Qvality  Regalations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  1507  J).  This 
determination  is  based  on  (be  technical 
nature  of  (be  amendments  contained  ia 
tbe  rule. 

Author 

The  principal  author  of  this  rule  it 
Peggy  Moran-Gicker,  OCfioe  oif  Suiface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenoe.  NW.., 
Washington,  OC  20248;  telephone:  202- 
20B-2nS  (Commerciail  or  288-2MS 
(FTS). 

30  CFR  Part  7K 

Conflict  of  interest  Repofting  and 
recordkeeping  requirements,  Surface 
MPn^.  Undergronnd  Mining 

30  CFR  Part  706 

Conflict  of  interest  Surface  mming. 
Underground  mining. 

Accordingly,  30  CFR  parts  705  and  706 
are  amended  as  set  forth  belo«v: 

Dated:  September  IB,  1991. 

Richard  Roldan, 

Deputy  Assistant  Secretary— Land  and 
Minerals  f  " 


SUBCHAPTER  A-QENERAL 

PART  7(»S-RE8TIUCTK>NS  OF 
FINANCIAL  INTERESTS  OF  STATE 
EMPLOYEES 

1.  The  authority  citation  for  part  705  is 
revised  to  read  as  fonowr. 

Authority:  X  U.S.C  1201  et  seq. 


§§70SJanaii8M   lAmaMMl 

2.  In  30  CFR  705.3tc)  and  705.4lb){5) 
remove  the  words  "Office  of  Audit  and 
Investigation"  and  add.  in  their  place, 
the  words  "Office  of  Inspector  CeneraL" 


46988      Federal  Register  /  Vol.  56,  No.  180  /  Tuesday,  September  17,  1991  /  Rules  and  Regulations 


3.  Section  705.10  is  revised  to  read  as 
follows:  I 

9709.10    Inf  onnatlon  CoNtction. 

The  collections iof  information 
contained  in  99  705.11  and  705.17  have 
been  approved  bsjthe  Office  of 
Management  and 'Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1029-0067.  The  information  is 
being  collected  oq  OSM  Form  23  and 
will  be  used  to  m^et  the  requirements  of 
section  517(g)  of  tjie  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
which  provides  th|at  no  employee  of  the 
State  regulatory  atithority  shall  have 
direct  or  indirect  financial  interests  in 
any  undergroimd  or  surface  coal  mining 
operation.  This  information  will  be  used 
by  officials  of  the  state  regulatory 
authority  to  deterinine  whether  each 
State  employee  complies  with  the 
financial  interest  provisions  of  section 
517(g].  The  obligation  to  respond  is 
mandatory  in  accordance  with  section 
517(g).  Public  reporting  burden  for  this 
information  is  estimated  to  average  20 
minutes  per  response  per  state  employee 
and  30  minutes  par  response  per  State 
regxilatory  authority,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  soui  ces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  inclutiing  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer.  Office  of 
Surface  Mining,  1951  Constitution 
Avenue  NW.,  room  5415-L,  Washington, 
DC  20240;  and  thq  Office  of  Management 
and  Budget,  Papefwork  Reduction 
Project  1029-0067J  Washington,  DC 
20503. 


029-0067JW 
[AnMndflp] 


970S.17 

4.  In  30  CFR  703.17(a)  remove  the 
number  '705-1"  and  add,  in  its  place, 
the  number  "23".  ' 

PART  706— REStRICTIONS  ON 
RNANCIAL  INTERESTS  OF  FEDERAL 
EMPLOYEES 

5.  The  authority  citation  for  part  706  is 
revised  to  read  aa  follows: 

Authority:  30  U.sil  1201  et  seq. 


99  706.4  and  706.5  { (AiMfidwlI 

6.  In  30  CFR  70i4(c),  706.5(b)(1)  and 
706.5(b)(4)  removi  the  words  "Office  of 
Audit  and  Investigation"  and  add,  in 
their  place,  the  words  "Office  of 
Inspector  General." 

[FR  Doc  91-22282  F^led  9-10-91: 8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  302-1, 302-3  and  302-7 

[FTR  AfiMftdnMnt  20] 
RIN  309&-AE20 

Federal  Travel  Regulation;  Separate 
Relocation  Benefits  for  Employee 
Members  of  the  Same  Immediate 
Family;  Expansion  of  ttte  Mobile  Home 
Allowance 

aoency:  Federal  Supply  Service  (GSA). 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
allow  transferred  employees  who  are 
members  of  the  same  immediate  family 

to  receive  separate  relocation   

allowances.  It  also  amends  the  FTR  to 
revise  the  definition  of  a  mobile  home 
dwelling  to  include  a  boat  used  as  the 
employee's  primary  residence,  and  to 
include  as  a  reimbursable  transportation 
expense  the  necessary  costs  of 
preparing  a  mobile  home  for  movement 
and  resettling  it  at  the  new  destination. 
These  changes  will  enhance  benefits 
paid  to  employees  relocating  in  the 
interest  of  the  Government. 
EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  September  17, 
1991,  and  apply  to  employees  whose 
effective  date  of  transfer  (date  the 
employee  reports  for  duty  at  the  new 
official  station]  is  on  or  after  September 
17, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A  Clauson.  Travel  Management 
Division  (FBT),  Washington,  DC  20406, 
telephone  FTS  557-1253  or  commercial 
(703)  557-1253. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  to  permit  two  or  more 
transferred  family  members  separate 
employee  relocation  allowances,  to 
include  boats  used  as  a  primary 
residence  in  the  definition  of  a  mobile 
home,  and  to  allow  as  a  transportation 
expense  the  costs  of  preparing  a  mobile 
home  for  movement  and  resettling  it  as 
the  new  destination. 

Separate  Familial  AUowaoces 

This  amendment  modifies  the  nde 
governing  payment  of  relocation 
allowances  to  transferred  employees 
who  are  members  of  the  same 
immediate  family.  Under  prior 
regulation,  when  employee  family 
members  were  transferred  between  old 
and  new  duty  stations,  respectively 
located  close  together,  only  one  member 
of  the  immediate  family  could  be  paid 
relocation  allowances;  the  other 
transferred  employee  family  member(s) 


was  eligible  for  allowances  as  a  family 
member  only. 

The  new  rule  allows  employee 
members  of  the  same  immediate  family, 
transferred  in  the  interest  of  the 
Government,  to  receive  separate 
relocation  benefits.  Employee  members 
of  the  same  immediate  family  have  two 
options  in  this  regard.  They  must  elect 
either  fl)  For  all  to  be  paid  separate 
relocation  allowances,  or  (2)  for  only 
one  of  them  to  be  paid  separate 
relocation  allowances  in  which  case  the 
others  will  be  paid  allowances  as  a 
member  of  the  immediate  family.  Non- 
employee  members  of  the  same 
immediate  family  may  not  receive 
duplicate  allowances  when  the 
employee  members  elect  separate 
allowances;  nor  may  the  employee 
members  receive  duplicate  payment  for 
the  same  expenses.  When  transferred 
employee  members  of  the  same 
immediate  family  elect  to  all  be  paid 
separate  relocation  allowances,  they 
must  further  determine  under  which 
employee's  authorization  for  relocation 
non-employee  immediate  family 
members  will  receive  relocation 
benefits. 

Transportation  of  Mobile  Homes 

This  rule  expands  the  allowances  paid 
to  an  employee  who  elects  to  move  a 
mobile  home  instead  of  transporting 
his/her  household  goods.  Section 
302-7.3(a)  is  reformatted  to  allow  as  a 
transportation  expense  the  costs  of 
preparing  a  mobile  home  for  movement 
and  resettling  it  at  the  destination. 

Boats  Used  as  Primary  Residences. 

This  rule  expands  the  definition  of  a 
mobile  home  to  specifically  include  a 
boat  used  as  an  employee's  primary 
residence.  Prior  to  diis  amendment,  a 
boat  used  as  a  primary  residence  was 
treated  as  a  mobile  home  based  on 
Comptroller  General  decisions.  This  rule 
specifies  that  overland  transportation 
costs  payable  for  a  boat  used  as  a 
primary  residence  shall  be  the  same  as 
for  any  other  mobile  home;  over-water 
transportation  costs  include  among 
other  things  the  cost  of  fuel,  the  cost  of 
port  or  harbor  fees,  and  the  cost  of 
commercial  towing  or  pushing  by  barge. 

Cost  of  Preparing  Mobile  Homes  for 
Movement  and  Resettling 

This  rule  expands  the  transportation 
allowance  to  include  costs  associated 
with  preparing  a  mobile  home  for 
movement  and  for  resettling  the  mobile 
home  at  the  destination.  Previously, 
preparation  costs  were  payable  only  as 
part  of  the  miscellaneous  expenses 
allowance  and  were  subject  to 


IMI 
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maximum  amounts.  In  several  decisions, 
the  Comptroller  General  determined  that 
preparation  costs  could  be  included  as 
an  allowance  under  authority  contained 
in  5  U.S.C  5724(b)  to  pay  the 
transportation  costs  of  relocating  a 
mobile  home.  Preparation  costs  include, 
among  other  things:  The  costs  of 
blocking  and  unblocking:  anchoring  and 
unanchoring;  labor  for  removing  and 
installing  skirting;  separating,  preparing, 
and  sealing  each  section  for  movement; 
reassembling  the  two  halves  of  a 
double-wide  mobile  home;  and  travel  lift 
fees.  Preparation  costs  do  not  include 
the  cost  of  electrical  and  utility 
connections,  although  they  stiU  are 
payable  as  a  miscellaneous  expense. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1081,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  ail  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

list  of  Subjects  in  41 CFR  Parts  S02-1, 
302-3  and  302-7 

Government  employees.  Relocation 
allowances  and  entitlements.  Transfers. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  parts  302-1.  302-3. 
and  302-7  are  amended  as  follows: 

PART  302-1— APPUCABIUTY, 
GENERAL  RULES.  AND  EUQIBILITY 
CONOmONS 

1.  The  audiority  ciUtion  for  part  302-1 
continues  to  read  as  follows: 

Authority:  5  U3.C  S721-S734: 20  U.S.C 
905(a):  E.0. 11609,  July  22. 1971  (36  PR  13747). 

2.  The  table  of  contents  for  subpart  A 
is  amended  by  revising  the  entry  for 

S  302-1.8  to  read  as  foUows: 

Subpart  A—H9W  Appotafs  and 
Tran»lfT»d  Employ— a 


Subpart  A— New  Appointee*  and 
Tranaletred  Employeee 

3.  Section  302-1.4  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

S  302't^   DefMUona. 


(i)  Mobile  home.  Any  type  of  house 
trailer  or  mobile  dwelling  constructed 
for  use  as  a  residence  and  designed  to 
be  moved  overland,  either  by  self- 
propulsion  or  towing.  Also,  a  boat  when 
used  as  the  employee's  primary 
residence. 


302-14    Two  or  more  temily  members 
employed. 


4.  Section  302-1.8  is  revised  to  read  as 
follows: 

(  302~1.8   Two  Of  mora  fainNy  nwmtMra 
•mpioyad. 

(a)  Members  of  the  same  immediate 
family  who  are  employees.  When  two  or 
more  employees  are  members  of  the 
same  immediate  family,  the  allowances 
authorized  under  this  chapter  shall 
apply  either  to: 

(1)  Each  employee  separately,  in 
which  instance  none  of  the  employees  is 
eligible  for  any  allowance  as  a  member 
of  the  immediate  family;  or 

(2)  Only  one  of  the  employees 
selected  in  accordance  with  paragraph 
(c)  of  this  section,  in  which  case  ^e 
other  employee(s)  is  eligible  for 
allowances  solely  as  a  member(s)  of  the 
immediate  family. 

(b)  Non-employee  members  of  the 
immediate  family.  When  two  or  more 
employee  members  of  the  same 
immediate  family  elect  separate 
allowances  under  paragraph  (a)(1)  of 
this  section,  non-employee  members  of 
the  immediate  family  shall  not  receive 
duplicate  allowances  because  of  the  fact 
that  the  employee  members  elected 
separate  allowances. 

(c)  Payment  limitation.  When 
employee  members  of  the  same 
immediate  family  elect  separate 
allowances  under  paragraph  (a)(1)  of 
this  section,  the  employing  agency  or 
agencies  shall  not  inake  duplicate 
payment  for  the  same  expenses. 

(d)  Procedures.  A  determination  as  to 
which  of  the  two  alternatives  provided 
in  paragraph  (a)  of  this  section  is 
selected  shall  be  made  in  writing  and 
signed  by  all  employee  members  of  the 
same  immediate  family.  When  employee 
family  members  elect  separate 
allowances  under  ptuvgraph  (a)(1)  of 
this  section,  the  determination  also  shall 
specify  under  which  employee  member's 
authorization  non-employee  family 
members  will  receive  allowances.  A 
copy  of  this  determination  shall  be  filed 
with  the  agency  in  which  each  employee 
member  is  employed. 


PART  302-3— ALLOWANCE  FOR 
MISCELLANEOUS  EXPENSES 

5.  The  authority  citation  for  part  302-3 
continues  to  read  as  foUows: 

Autiiority: 5 U.8.C  S721-6734;  20 US C 
905(a):  E.0. 11609,  July  22. 1971  (38  FR  13747). 

6.  Section  302-3.1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b).  removing  paragraph 
(b)(2).  and  redesignating  paragraphs  (b) 
(3)  through  (6)  as  paragraphs  (b)  (2) 
through  (5).  to  read  as  follows: 

{302-11    Appfcabty. 


(b)  Types  of  costs  covered.  The 
allowance  is  related  to  expenses  that 
are  common  to  living  quarters, 
furnishings,  household  appliances,  and 
to  other  general  types  of  costs  inherent 
in  relocation  of  a  place  of  residence  (see 
part  302-7  for  specific  costs  normally 
associated  with  relocation  of  a  mobile 
home  dwelling  that  are  covered  under 
transportation  expenses).  The  costs 
intended  to  be  reimbursed  under  the 
miscellaneous  expenses  allowance 
include,  but  are  not  limited  to  the 
following: 


PART  302-7-TRANSPORTATK>N  OF 
MOBILE  HOMES 

7.  The  authority  citation  for  part  302-7 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734:  20  US.C. 
905(a);  E.0. 11609,  )uly  22, 1971  (36  FR  13747). 

&  Section  302-7.1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

1302-7.1    Elgi|>NttyandlmHattons. 

(a)  Eligibility.  An  employee  who  is 
entitied  to  transportation  of  his/her 
household  goods  under  part  302-8  shall, 
instead  of  such  transportation,  be 
entitled  to  an  allowance,  as  provided  in 
this  part  for  the  transportation  of  a 
mobile  home  for  use  as  a  residence.  To 
be  eligible  for  the  allowance,  the 
employee  shall  certify  in  a  manner 
prescribed  by  the  head  of  the  employing 
agency  that  die  mobile  home  is  for  use 
as  a  residence  for  the  employee  and/or 
his/her  immediate  family  at  the 
destination.  If  an  employee  is  not 
eligible  to  receive  an  allowance  for 
movement  of  his/her  mobile  home,  he/ 
she  may  be  eligible  to  receive  an 
allowance  based  on  the  transportation 
of  his/her  household  goods  under  part 
302-& 

(b)  Geographic  limitations — (1) 
Overland  transportation.  Allowances 
for  transportation  of  mobile  homes 
overiand  may  be  made  only  for 
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transportation  of  inch  homes  within  tbe 
continental  United  States  (CONUS). 
within  Alaska,  and  through  Canada  en 
route  between  Alsska  and  CONUS. 
■  Allowances  for  trensportation  within 
the  limits  presciil}ed  may  be  paid  even 
thoti^  the  transpfirtation  involved 
originates,  tenninktes«  or  passes  through 
locations  not  covired,  provided  the 
amount  of  the  allqwance  shall  be 
computed  on  the  oasis  of  that  part  of  the 
transportation  which  is  within  CONUS, 
within  Alaska,  or  through  Canada  en 
route  between  Alaska  and  CONUS. 

(2)  Over-water  uxmsportation. 
Allowances  for  transportation  of  mobile 
homes  over-watee  may  be  made  only  for 
transportation  of  tuch  homes  from  a 
point  of  origin  either  wnthin  CONUS  or 
within  Alaska  to  S  destination  point 
either  within  COIfUS  or  within  Alaska. 


9.  Section  302-A3  is  revised  to  read  as 
follows: 


IMI 


S  302-7.3    CompuMlon  of  i 

(a)  TYansportaqon  by  commercial 
earner.  When  a  raobfle  home  is 
transported  by  commerdal  carrier,  an 
allowance  for  traSsportation  costs  shall 
include  the  follow^  (see  paragraph  (d) 
of  this  section  for  preparation  fees  also 
allowable  as  transportation  costs): 

(1)  The  carrier'^  charges  for  actual 
transportation  of  the  mobile  home  in  an 
amount  not  exceaiing  the  applicable 
tariff  as  approveq  by  the  Interstate 
Commerce  Conmilssion  (or  appropriate 
State  regulatory  body  for  intrastate 
movements)  for  transportation  of  a 
mobile  home  of  the  size  and  type 
involved  for  the  (Sstance  invtrived, 
provided  any  substantial  deviation  from 
mileage  shown  injthe  standard  highway 
mileage  guides  is  Explained; 

(2)  Ferry  fares  4nd  bridge,  road,  and 
tunnel  tolls;  | 

(3)  Taxes,  charges  or  fees  fixed  by  a 
State  or  other  goviemment  authority  for 
permits  to  transport  mobile  homes  in  or 
through  its  juriadifetion; 

(4)  Carrier's  service  charges  for 
obtaining  necessary  permits;  and 

(5)  Charges  for  a  pilot  (flag)  car  or 
escort  services,  when  such  services  are 
required  by  State  or  local  law. 

(b)  Transportation  by  private 
means — (1)  Overkmd  transpoitotion. 
When  a  mobile  hames  is  transported 
overiand  by  means  other  than  a 
commercial  carrier,  such  as  when  it  is 
towed  by  a  privately  owned 
conveyance,  an  aUowance  of  11  cents 
per  mile  Atai\  be  ^ade  as 
reimbursement  for  the  transportation 
costs  listed  in  patagraph  (a)  of  this 
section.  In  addition,  an  agency  may  pay 
the  costs  of  preparing  a  mobilie  home  lot 
movement  and  re  letding  it  at  the 


destinatioD  as  provided  in  paragra|A  (d) 
of  this  section.  No  other  aUowance  shall 
be  made  for  transportation  of  the  mobile 
home  raider  this  part  However,  in 
addition  to  die  11-eent  allowanoe  and 
the  allowance  under  paragraph  (d)  of 
this  section,  an  agency  may  pay  the 
mileage  allowance  for  use  of  a  privately 
owned  conveyance  as  provided  in 
S  302-2.3. 

(2)  Transportation  over-water.  When 
a  boat  used  as  a  primary  residence  is 
transported  ovei^water,  an  allowance 
for  transportation  costs  shall  fatchide, 
but  not  be  limited  to: 

(i)  The  cost  of  fuel  and  oil  used  for 
propvlsion  of  the  boat; 

(ii)  The  cost  of  pilots  or  navigators  in 
the  open  water, 

(Hi)  The  cost  of  a  crew; 

(iv)  Charges  for  harbor  pilots; 

[y)  The  cost  of  docking  fees  inctured 
in  transit; 

(vf)  Harbor  or  port  fiees  and  sinnlar 
charges  relating  to  entry  in  and 
navigation  throng  ports;  and 

(viO  The  cost  of  towing,  whether  fai 
tow  or  towing  by  pushing  from  behind. 

(c)  Mixed  method  of  transportation. 
When  a  mobile  home  is  transported 
partly  by  commercial  carrier  and  partly 
by  private  means,  the  aDowances 
described  in  paragraphs  (a)  and  (b)  of 
this  section  apply  to  the  respective 
portions  of  the  transportation. 

(d)  Other  allowable  transportation 
costs.  In  addition  to  tbe  allowances 
provided  for  in  paragraphs  (a)  throngh 
(c)  of  this  section,  an  allowance  for 
transportation  shall  inchide  costs 
generally  associated  with  preparing  a 
mobile  home  at  a  point  of  origin  inside 
Alaska  or  CONUS  for  movement  and 
resettling  tbe  mobile  home  at  the 
destination  inside  Alaska  or  CCWIUS. 
Any  costs  for  preparing  a  mobile  home 
located  outside  AJaska  or  CONUS  for 
movement  and  any  costs  for  resettling  a 
mobile  home  outside  Alaska  or  CCMMUS 
shall  not  be  reimbnrsed.  Preparation 
costs  Inchide  bat  are  not  limited  to: 

(1)  Tbe  costs  of  blocking  and 
unblocking  (including  anchoring  and 
unanchorhig}: 

(2)  The  labor  costs  of  removing  and 
installing  skirting; 

(3)  The  cost  of  separating,  preparing. 
and  sealing  each  section  for  movement; 

(4)  The  cost  of  reassembling  tbe  two 
halvies  of  a  double-wide  mobile  home; 
and 

(5)  lYavel  Hfl  fees. 

(e)  Unallowable  costs.  An  individuars 
transportation  aUowance  shall  not 
include  tlie  following  costs  (see  part 
302-3  which  relates  to  the  miscellaneous 
expenses  allowance): 

(1)  All  costs  for  replacement  parts,  tire 
purchases,  structinal  repaks,  brake 


lepairs,  or  any  other  repairs  or 
maintenance  performed; 

(2)  Costs  of  insurance  for  valuation  of 
mol^  homes  alrave  carriers'  maximum 
liabilities,  or  charges  designated  in  the 
tariffs  as  "Special  Service;" 

(3)  Costs  of  storage;  and 

(4)  Costs  of  connectiixg  and 
disconnecting  appliances,  equipment, 
and  utilities  involved  in  relocatifm  and 
costs  of  converting  appliances  for 
operation  on  available  utilities. 

(f)  Optional  use  of  Government  bill  of 
lading.  Instead  of  the  alloMrances  to  the 
employee  provided  in  paragraphs  (a) 
through  (e)  of  this  section,  the  agency 
may,  when  ft  determines  such  action  to 
be  in  the  Government's  interest  assxnne 
direct  responsibility  for  transportation 
of  an  employee's  mobile  home,  issaing 
necessary  bills  of  lading,  and  paying  the 
costs  involved.  In  such  instances,  the 
employee  shall  not  receive  any  other 
allowance  for  the  transportation 
invohred  and  shall  be  charged  any  cost 
the  Government  must  pay  under  the  bill 
of  lading  which  would  not  be  allowed 
under  this  section  or  which  is  in  excess 
of  that  allowable  under  I  302-7  A 

10.  Section  302-7.5  is  revised  to  read 
as  follows: 

§302-7.5    Advance  of  funds. 

An  advance  of  funds  may  be  allowed 
an  employee  for  the  transportation  of  a 
mobile  home  under  the  requirements 
provided  in  S  302-1 .14(a).  The  amount  of 
advance  shall  not  exceed  either  the 
estimated  amount  allowable  under 
§  302-73(a)  of  the  construction  cost 
determined  under  S  302-7.4.  No  advance 
is  authorized  when  a  Government  bill  of 
lading  is  used  as  provided  in        9  30Z- 
7.3(f). 

Dated:  A««ust  15v  1901. 
Joha  P.  mUr, 

Acting  Administrator  of  Generol  Services. 
P^  Doa  81-22234  Filed  0-16-01: 8:4&  am\ 
1  cooe  MaA-a4-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPartC4 

(Docket  No.  FEMA  75211 
Suspwwkxi  Of  Community  EMglMily 

agency:  Federal  Emergency 

Management  Agency,  FEMA. 

action:  Final  rule.  

StJMMARV:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
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effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECnvi  DATE  The  third  date 
("Susp.")  listed  in  the  fourth  column. 

TOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
648-2717,  Federal  Center  Plaza.  500  C 
Street  Southwest,  room  417, 
Washington.  DC  20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities-agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
constructton  from  hitiu>e  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
use.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C  4001-4128)  unless  an  appropriate 
public  body  adopts  adequate  floodplain 
management  measiues  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  part 
59  et  seq.).  Accordingly,  the 
communities  will  be  suspended  on  the 
effective  date  in  the  fourth  column.  As 
of  that  date,  flood  insurance  will  no 
longer  be  available  in  the  community. 
However,  some  of  these  communities 


may  adopt  and  submit  the  required 
documentation  of  legally  enforceable 
floodplain  management  measures  after 
this  rule  is  published  but  prior  to  the 
actual  suspension  date.  These 
communities  will  not  be  suspended  and 
will  continue  their  eligibility  for  the  sale 
of  insurance.  A  notice  withdrawing  the 
suspension  of  the  communities  will  be 
published  in  the  Federal  Register.  In  the 
interim,  if  you  wish  to  determine  if  a 
particular  community  was  suspended  on 
the  suspension  date,  contact  the 
appropriate  FEMA  Regional  Office  or 
the  NFIP  servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  fmancial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identifled 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended.)  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  flnal  rule  have  been  adequately 
notified. 


Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  fioodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation.  In  each  entry,  a  complete 
chronology  of  effective  dates  appears 
for  each  listed  community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

(64,6    List  of  elQMe  cofiMnunMM. 


State  «)d  locttion 


Convnuntty 
Na 


EflscilM  dBte  o(  aulttoriution/canoellatlon  o( 
nto  o(  flood  Inauranc*  tn  community 


CufTvnt  dtocthw  map 


Datac«ilain 

Fwtoral  ataMtanc* 

no  longar  avaitabia 

in  ipactal  flood 

ttazafdaraaa 


WMt  VbglniK  Qauley  Bildga,  Town  ol.  Fayatta 
County. 


Amaiy,  CHy  o(.  Pok  County. 
Broy,  CNy  ol.  Junoau  County.. 
Junow  County.  IMnoorporalad  Araaa. 
Mauaton,  CRy  ol.  Junaau  County 


N««r  UAon.  CRy  o(.  Junaeu  County- 


540294 

560332 

550201 
550580 
550204 
550206 


Saplambar  2^   1968.   Emarg:   SaplamiMr 
1991,  Rag:  SaplamlMr  18, 1991.  Suap. 


18. 


Saplambar  18. 1991. 


May  13. 1975,  Emarg:  Saptambar  18. 1991,  Raff 

Saplambar  18, 1991.  Suap. 
Juna  26, 1975.  Emarg:  Saplambar  18,  1991.  Rag; 

Saplambar  18. 1991.  Suap. 
July  3,  1975.  Emarg:  Saptambar  18.  1991,  Rag; 

Sapiambaria,  1»91,  Susp. 
July  24,  1975.  Emarg:  Septembar  18.  1991,  Rag: 

Saptambar  18, 1991.  Suap. 
July  8,  1975.  Emarg:  Saptambar  18.  1991.  Rag; 

Saplambar  18, 1991,  Suap. 


.do., 
-do.. 


Saptambar  18 
1991. 


Da 
Do. 
Da 
Da 
Da 


IMI 
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8ialai 


I  tonttoA 


Cowtir. 


Aritana*:  Benton  Coun  lyL  Untaoofpofaled  Araas- 


CowMy- 


MicWgiin  Wtao.  Tovwifll  ip  ct. 
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44CFRPart«6 


Changes  in  Flood  Elevation 

Determinations 


Convnuvrifef 

NOL 


0SIM19 


260623 


EltKtv*  daw  ol  autfioftzaaanycancaMion  oi 
ailialtoodiMMaHeabK 


IS.  tMI.  SuapL 


is.iset.8uiv. 


July  M.  t9e»,  Dwa>B. 
8«pl0Rit>ar  la,  >M1.  SMp. 


90.  wes,  R«0: 


1S.tS»1.  R«tE 


M,  1901.  Reg: 


Qurant  allacflva  nvp 


..d»- 


«do.. 


Db 


Da 


11. 1901. 


Issued:  S«ptembei|l 
CM.  "Bud"! 
Administrator.. 
A  dmuaistmUon. 
|FK  Doc  91-22328  Pied  9-16-91:  8:45  am) 
■HJJNQ  COOK  ana-xi-i  t 


Sckaoera. 

PedeitUlnsufaMX 


agency:  Federal 

Management  Age 
action:  Final  rule, 


E  mergency 
I  icy. 


SUMMAllv:  Modifi^  base  (100-year) 
flood  elevations  ate  finalized  for  the 
communities  bsteq  below.  These 
modified  elevatioiis  will  be  used  in 
calculating  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 
DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  fallowing  table  and 
revise  the  Flood  Ii  surance  Rate  Map(s) 
(FIRMs]  in  effect  for  each  listed 
community  prior  to  this  date. 
AOOR£SSCS:  The  liodifted  base  flood 
elevabons  for  each  conununity  are 
available  for  inspsction  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFOfMMATION  CONTACT 
Mr.  William  R.  Lo^ke,  Chief.  Risk 
Studies  Division,  federal  Insurance 
Administration,  Federal  Emergency 
Management  Ageacy,  Washington,  DC 
20472  (202)  646-27M. 
SUPPLEMENTARY  WFORMATION:  The 

Federal  Bmergeuif  Management 


Agenqr  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  conununity  listed. 
These  modified  elevations  have  been 
pablisbed  in  newspaperts)  of  local 
circulatioo  and  ninety  (90)  days  have 
elapsed  since  that  pabhcation.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  dianges  made  in  the  baae 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  pobbsh,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevaticm 
determinations  are  made  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  secti<n  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  (Pub.  1.  90- 
448),  42  U.S.C  4001-4128.  and  44  CFR 
partes. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  conununity  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  sboold  not  be 
construed  to  mean  that  the  community 


must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poHdes  estaUished  by  other 
Federal,  state  or  regional  entities. 

These  modified  base  1\ood  elevations 
shaD  be  tised  to  calculate  tfie 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  dieir 
contents  and  for  second  layer  coverage 
on  existing  buildhigs  and  their  contents. 

The  changes  in  base  flood  elevations 
are  in  accoitlance  with  44  CFR  65.4. 

Pursuant  to  the  proviskms  <rf  5  U.SbC 
605(b).  the  Administrator,  to  whom 
autbcffity  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  ti^  rule,  if  pnunulgated.  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
spedal  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  floodplains. 

PART  65-(  AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authfarity:  42  U.&C  4001  et  aaq. 
Reorganization  Ptan  ^to.  3  of  1978,  E.0. 12127. 


§65.4    [Amwidad) 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 
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Slata 


CalMomta.. 


CaMofnis.. 


Colorado. 


Tens... 


C«unty 


Santa  Ova.. 


Santa  Ctant... 


Pueblo. 


Fort  Bend  (FEMA 
Docket  No.  7009). 


Fort  Band  (FEMA 
Docket  No.  701^. 


Location 


Unlncorporalad  Araaa. 
(Docket  No.  7021). 


CHy  of  GJkof.  (Docket 
No.  7021). 


aty  or  Puebto. 
CDockelNo.  7021). 


Unincorporated  areas.. 


UnvcorpoTBlBd  areas.. 


Data  §nd  name  of 


Itayi 
a>l9»l.Svi 


Mar  1. 1991.  and  May 
8.1991.  T?m 
Oipttit. 


May  to.  1991.  and 

May  17,  1991.  77ie 

*^  -^ . -  **. '  *-  ■ 

ami  Star  Journal. 


October  22. 1990. 
October  29. 1990 
77w  HiwaV  OMsfar. 


Aprt4, 1991.  Aprtll. 
1991.  TtmHtnId 

Cvmitm. 


Chief  executive  otficar  ol 
community 


Tlw  Honorable  Dianne 
McKenna.  Cttakperaon. 
Santa  Oara  Cotinty 
Boaid  ol  Suparvtaors. 
70  West  Hecking 
StteeL  San  Joee, 
CaKtomia  95110. 

The  Honorabis  Roberta 
Hu(^«an.  Mayor.  CHy  o( 
GIroy.  73S1  Rosanna 
Street.  QNroy. 
CaMomia  95020. 

The  Honorable  Mk:hael 
A.  uccniato.  iTestoent 
of  ttte  Cound.  Crty  ol 
Puebto.  P.O.  Box  1427, 
Puabto.  Cotorado 
81002. 

The  Honorable  Roy  L 
Cordes.  >.,  Fori  Bend 
County  Judge,  P.O. 
Box  368.  Rchmond, 
Texas  77469. 

The  Honorabta  Roy  L 
Cordes.  Jr..  Fort  Bend 
County  Judge,  P.O. 
Box  368,  RictVTiond, 
Texas  77469. 


EdscttM  data  of 

modification 


Aprf  18. 1*91. 


April  18. 1991.. 


April  2S.  1901. 


October  16. 1990„ 


March  8. 1991. 


No. 


060337 


060340 


065077 


480228B 


480228  B&C 


Issued:  September  6, 1991. 

CKL^Bud-Scliauerte. 

Administrator.  Federal  Insurance 
A  dministration. 

JFR  Doc.  91-22327  Filed  »-18-«:  8:45  am] 
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44CFRPart65 

[Docket  Numtor  FEMA-7D361 

Changes  in  Flood  Elevation 
Determinatione 

agency:  Federal  Emei^ency 
Management  Agency. 
ACTION:  Interim  rule. 

summary:  This  rule  lists  communities 
where  modification  of  the  base  (100- 
year)  flood  elevations  is  appropriate 
because  of  new  scientific  or  technical 
data.  New  T.ood  insurance  premium 
rates  will  be  calculated  from  the 
modified  base  (100-year)  elevations  for 
new  buildings  and  Uieir  contents  and  for 
second  layer  coverage  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  base  flood 
elevations  are  currently  in  effiect  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  prior  to  this 
determination  for  each  listed 
community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  be 
can  request  through  the  community  that 
the  Administrator  reconsider  the 


changes.  The  modifled  elevations  may 
be  changed  during  the  90-day  period. 
aooresses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addi'esses 
are  hsted  in  the  following  table. 
rOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Locke.  Chief.  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Wa^ington,  DC 
20472.  (202)  646-2754. 
SUPPLEMENTARY  WFORMATTON: 
Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  irieasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientiflc  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448).  42  U.S.C.  4001-412a  and  44  CFR 
65.4). 


For  rating  purposes,  the  currently 
effective  commimity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFl^  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
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new  requirements  or  regulations  on 
partici]}ating  communities. 

List  of  Subjects  ik  44  CFR  Part  65 

Flood  insuranc  e,  floodplains. 


Stao 


UUfOCTM.. 


CamanU- 


Cftlfornia.. 


Colorado. 


ONo- 


Soutti  Carolina . 


T6rW6SS66.. 


Terwwgwe- 


JMI 


PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 


165.4    [Amended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


County 


San  Joaquin. 


San  Joaquin. 


San  Joaquin. 


OuPage. 


OSnalad. 


Laka- 


GraenwHe- 


Location 


Unincorporated  Areas . 


Unincorporated  Areas. 


Otyol  Stockton. 


Unincorporated  Areas. 


o(Gtenda)e 


City  o(  Rochaster- 


Oiyol  Mentor. 


Unincorporated  Areas . 


S»w«>y. 


Knox. 


KfKM^ 


Qty  o(  Qermantown . 


CttyofKnoxvlHa.. 


Ctty  o(  Knoxvile 


Dates  and  name  o( 

newrspaper  where 

nolkie  was  published 


August  15.  1991. 
August  22. 1991. 
TheStockton 
Record. 


August  15. 1991. 
August  22.  1991. 
TheSlockton 
Rtoofd. 


August  15.  1991. 
August  22.  1991. 
TheStockton 
Recofct. 


August  22.  1991. 
August  29.  1991. 
Golden  Tranectipt 


August  16. 1991. 
August  23.  1991. 
Dmfy  Journal. 


SeplarntMr  6, 1991. 
Sop^anibor  13, 
1991.  Aloc^MSttr 
POstButetm. 


August  16. 1991. 
August  23. 1991. 
WKIooffhby  News 
Herald. 

August  22.  1991. 
August  29.  1991. 
Greenv0eNewa 
Piedmont. 


August  22.  1991. 
August  29. 1991. 
Germantomt  News. 


August  22, 1991. 
August  29.  1991. 
Vie  News  Sendnel. 


September  10. 1991. 
September  17. 
1991.  The  News 
Sentinel. 


Chief  executive  officer  of 
comrmmity 


The  HorK)rable  George  L 
Bart>er.  Chairmaa  San 
Joaquin  County.  Board 
of  Supervisors,  222 
East  Weber  Avenue, 
Room  701.  Stockton, 
California  95201. 

The  Honorable  George  L 
Barber.  Chairman.  San 
Joaquin  County,  Board 
of  Supervisors,  222 
East  Weber  Avenue, 
Room  701 ,  Stockton, 
California  95201. 

The  Honorat)le  Joan 
Darrah,  Mayor,  City  of 
Stockton,  425  UtxVn  El 
Dorado  Street, 
Stockton,  California 
95202. 

The  Honorable  John  P. 
Stone,  Chairman. 
Jefferson  County. 
Commtssioners.  1700 
Arapahoe  Street 
GoUen,  Cok>rado 
80419. 

The  Horxxable  Michael 
Camera.  Village 
Presklent.  Village  of 
Glendale  Heights.  300 
Civic  Center  Plaza, 
Glendale  Heights, 
innois  60139. 

The  Honorable  Chuck 
Hazama,  Mayor.  Ctty  o( 
Rochester.  224  1st 
Avenue.  S.W.. 
Rochester,  Minr)esota 
55902. 

The  Honorable  Julian  M. 
Suso.  City  Manager. 
City  of  Mentor.  8500 
Civic  Center  Boulevard, 
Mentor,  Ohw  44060. 

The  Honorable  WUIiam  J. 
Estabrook,  County 
Administrator,  Green 
County,  301  University 
Rkjge.  Suite  100. 
Greenville.  South 
Carolina  29601. 

The  Horx)ral)le  Charles 
Sahraggto.  Mayor.  Qty 
of  Germantown.  P.O. 
80x38809. 
GermaiTtown, 
Tennessee  381 83- 
0809. 

The  Honorable  Victor 
Ashe.  Mayor.  City  of 
KnoxvWe.  P.O.  Box 
1631.  Knoxville. 
Tennessee  37901. 

The  Honorable  Victor 
Asha.  Mayor.  City  of 
Knoxville.  400  Main 
Avenue.  Knoxville, 
Tertnessee  37901. 


Effective  date  of 
modification 


August  14. 1991 . 


August  14,  1991 . 


August  14, 1991 . 


Augusts.  1991. 


August  8, 1991. 


August  21. 1991 


July31. 1991... 


August6.1991. 


Augusts.  1991.„ 


Community 
No. 


060299 


060299 


060299 


080087 


170206 


275246 


390317 


450094 


470353 


14.  1991 . 


August  22. 1991 . 


475434 


475434 
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State 

County 

Locato* 

Dale*  and  name  of 
newwpaper  wtwre 

Chiof  •x8CiilrM  olic^f  ot 

COCMTMmy 

Ettoc^ediMof 
modMicstion 

Cofiwnunity 
Na 

Tannesaee 

St«elby 

Oty  0(  MMpt* 

* 

Oty  of  Memphit. _ 

August  29. 1991. 
SeplwntMr  S.  1991. 

rVBWSt 

September  1^  1991. 
Septeattarta. 
t9»1.  Mmi^B 
OalyNmn. 

The  Honofible  Mchvd 
g  Hactat  Mayor.  Oty 
Of  MofnphiSf  125  ^L 
MMVkmarica  Man.  SailB 
ZOIXMempNa, 
Teonenea  38103. 

The  Honocabfts  rfchsfd 
(X  Hactat  Mayor.  Oty 
ol  MompNa,  12S  N. 
MidAm«tea  Mai.  Suite 
200^  Memphis. 
TarMessaaXtOS. 

AuguM  13.  1991 
Aaguat26.  1991 

470177 

Tennessee 

Shelby 

470177 

Issued:  September  6. 1991. 
CM.  "Bud"  Schaueito. 
Adminktrator,  Federal  Insmvitce 
A  dministration. 
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44CFRPart67 

Final  Flood  Elevation  DeteinilnaBoM 

agency:  Federal  Emei^gency 
Managemeat  Agency. 
Acnoic  Final  rule. 

summary:  Final  base  (100-year)  flood 
elevations  are  determined  for  the 
conuniinities  listed  bek>w. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  eiEfect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFTP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  insurance  Rate  Map  (FIRM) 
showing  base  (100-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
addresses:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT 

William  R.  Locke.  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  640-2754. 

suppLEMBrrANV  information:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  m  accordance 
with  section  110  of  the  Flood  Disaster 


Protection  Act  of  1968  (title  Xin  of  the 
Housing  and  Urban  Development  Act  of 
1988  (Pub.  L  90-148)),  42  U.S.C  4001- 
4128.  and  44  CFR  part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  propoaed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prooe 
areas  in  accordance  with  44  CFR  part 
60. 

Pursuant  to  the  provisions  of  S  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  flnal  flood  elevation 
determinatloas,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  pf  the 
paperwork  Reduction  Act 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  i^ins. 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Autharity: 42  U.SC.  4001  et  aeq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-)rear)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  dtiring  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 
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DeeaMNs.7«n) 

CMnM)»  AMr  For  as  «■■ 

COIWHWiHily -^ II 


«  M  Otr/Couo* 


BiMkig,  SCO  FfMCli 


BMfO 


aaiCDswi»iai*iinipii"'i*aw#pii>it 


mmHmmttOmti. 


7001 


Jial  Item  Union  PaoMc  Raaoaa. 
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Souro  of  Aoodl  ig  Aod  localion 


900 


)  ol  Sou»Fo(1i  BoiM  nm 

1.050  last  upairaam  feom  dMr- 

gano*  o«  Sou*  Fort  Boa*  Ptm 

^tyrOMnwlety  2.000  *■■(  upsMam  Iro 

gano*  al  SouW  Fo>li  Boo*  Rwar..__- 

ttnyojumalalv  ^S50  taM  ucakaam  Ira 

ganca  ot  Sou»  Fort  Booa  Kwar 


m   tta 

S^n«oaa  OMoa.  6S0  I 


MkidM  (ctyV  Wabalar  PwM  (TCMA  D9cto< 
No.  7^ 

At  doaffistrai 

At  SMa  Roula  3000.. 


MtoOaa*  Tritultrr 
AX  ooniuanca  mW  MiaiCraak 
ApprenmaMty  2S0 
RauM  158 L 


CowMy  (FCMA  DMWI  Me.  7020) 
Ai 


Ataul  SOD  taat  up«>i»a»  o(  2«h  Awanu*. 
Lomng-Coimtodi  Ormn  ', 

Al  mouVi 

Atxwl  1800  Mai  upaha^  ol  2eti  Avanua. 
HuBmngtOatt: 

Ai  mauVi 


lOl  Ra^anaaoodDiwa- 
StssOan 

At  moUh. 

Jual  dnMiaftaam  of  Jm  liaon  S%aa(_ 
Bin  Dam  Ovtnien  C^ll^nat 

At  mouh- 

Al( 


Oraiiu. 


taf  bia^aoflon  at  via  TowMvNp 
Olioa^  2S3  C>iur(»  Slaat  Jsnaon,  Mctagan. 

Clara  Klly).  Ova  Ceally  (FEMA  Deckat  M«. 


hLaMSh 


Tobacco  fhmr 
At  oonAuanca  aMh  Lafca  Shanwocli- 
AlxMl    1J00    laal    t^Maam    ot 
Awanua ... 

^jMp  Toftacoo  Drt0t 
AHaU  2.850  laal  dowi^MMi  of  SUh 
Juat  downstraam  ol  ^^'lop  IVMd 


M  fw  CMi-a 
OMoa.  Coy  Hal.  20a|  W.  S«  Skaal.  Ova. 


Wyoaiinf  icMy),  KanI  Soanly  ^EMA  Oochat 


A«*0«art 
Ataul  4,500  laal  ilii^iiiliaMW  of  ibMidoMd 


Juat  uta*— "I  ol  Byran  Camar  AVanua- 


Ateul  3.200  laM  upaMMn  ol  Conra«  railroad 

Hpa  anwHMa  lor  iaap^ctloft  at  tfia  Convnunly 
Dwralopfnafil  Oapartm^nt.  CHy  HA  t155  28tft 
Skaal.  SW .  Wyo>nng.{litcliigin. 


WijiOT* 


MhUi  TownaMp.  Si  L4>uta  County  <FEIM 
Dedwl  Ito.  7023) 

ta*»  Stvkr  Withn  corxnuwiy 


HM.  DuluW  Mmnaaou 


IMI 


#Oapa« 
In  laal 


vound 
'Ela*^ 


(NOVO) 


■2.646 

'2.sm 
'zsse 

'2.583 

•2,5«7 


•173 
*209 


•195 
•237 


'603 
•636 


•629 
•648 


•606 

•606 


•607 
••48 


•626 
•632 


•606 


Souroa  of  toodkig  and  localian 


Bk  INirar  (cMy)^  tkaftama  CoMRly  (FEMA 
Deekal  N&  7022) 

TfOtI  Bfook: 


of   22iai 


Awanua.. 


I  al  fw  Oly  HA 
720  Dodga  Avanua.  Bk  Ri»ar.  l«nnaaol«. 

tt.  Lot*  CoivMy  (unlncotporalad  aran) 
(KMA  DodM  No.  7023) 

SlLouitHhm: 
Al  oonRuanoa  ol  East  Savanna  Rlwar 


Ataul  2.250  laat  upatraam  of  CawMy  Hii^iaay  8 
Fkxxhiooti  Avar 

At  oonlluanca  mum  St  Louia  RIvar 

Ataul  1  6  rnia*  upalraam  ol  Counly  Road  635  ... 
Bml  Smmma  Rhiar 

At  confluanoa  miMh  SI  Loiia  Rkrar 


Ataul  1.000  iaai  upakaam  of  U.S.  HHjhaiay  2.. 
ma  Stfunor  WtOwi  commtfiily 


al  9m  County 
Zonng  Otic*,  c/o  HaaWi  Oapartmam.  1001 
EaM  111  Siraet,  OMti.  Mntaaola.  and  County 
Zorwig  OlOca.  NortMind  OlAca  Canlar,  307 
Souti  m  SMal  Wglnia.  Mmnaiola. 


Oirtaon  Vaiay  (vMaga),  St  Loula  County 
<FE1M  Ooafeal  M&  7019) 

CnAfOMt 
AtaU  1,100  laal  dcwmslraam  of  confluanc*  of 

TritwIatyA 


Ataul  1.400  laal  uprtaaw  of  oonfluanoa  of 

Trtutaiya 


Shotmia—k: 
AHoul  1.300  laal  duwiaUaaiH  of  Valay  Road — 

Juat  upalraam  of  Ridgtoy  tMood  On«a 

Mapa  avaAaMa  tor  Inapactton  at  via  CNy  Haa* 
Fnioon  Bulking.  15033  Oaylon  Road.  Balaln. 


•626 
•834 


•620 
•833 


•829 
•642 

•667 


•606 


NEW  JERSEY 


tdty),  SitBBica  County  <FEIIA 
0oclntM»7a0) 


At 
At 

lapa  avalAla  lor  taapaavon  at  aw  Coda  OtR- 
dafs  Omca,  446  Bvoad  Straat,  Oovarty.  Nmv 


County  (FEMA 
Oockal  No.  7022) 

OtmrnBrook: 
ApproamaMy    170  laal   upakaam  of   Lalgfi 
Siraat 


Approamalaly   900   laat   ypakaam   of    Laigh 
Straat :. 


I  al  Via  Muntelpal 
BUklng,  43  Lalgli  Skaat.  CMon,  Naw  Jaraay. 


I  County  (FEMA  Dochat 

NOl  7022) 

Cofiocton  Ah^rr 

At  upakaam  Ma  of  Slala  Roma  416 

Approiamalaly  1,700  laal  upakaam  of  cot«M 

anoa  of  QaN  Oraak 

GotfOmk: 
Al  oonNuanoa  wNh  Via  CotiocMn  Rkrar 
Appturimalaly  1.060  laat  upalraam  of  Via  ooiv 
luanca  wiVi  Via  Cotioclon  rtuar 


#Oapth 
In  laal 


gfOtfid. 
*Ela«a- 
•onki 
laat 
(NQVO) 


•806 
•943 


•1,2*4 
•1,246 

•1^46 
•1.246 

•1,244 

•1^46 

•606 


•480 
•485 


•536 
•549 


•11 

•11 


•195 
•198 


•1.173 
•1.175 
•1,174 
•1.174 


Sowoa  of  Vuudkig  and  locaVon 


Bartiar  (Mam).  Bioeaw  County  (FEMA  Ooefcal 
No.  7020) 

riouttmioga  fitvur 

Al  dowoakeam  corporata  bntta - -.. 

ApproamaMy  2.2  rniaa  lipakaam  of  SMa 
Roula  12 


Chtntngo  ft¥m: 
At  donmakaam 
At  upalraam  curpocala  imil& 


Hapa  avAabia  tar  kiapacHon  al  Via  Town  Hal. 

Route  79.  Naaca.  Na«  York. 

HanrMta  (toam)  Monroo  County  (FEMA 
Dookal  No.  7020) 

EmiBtmKH  Tituimy nod Omk. 
At  Ka  oonfluanc*  wm  Eaal  Branch  Rad  Ciaak .... 
ApproodmaWy   200   laat   upakaam   ol    Slala 

Roula  15A  (Eaal  HanrtaOa  Road) 

Soulfi  Stam  East  Branch  Trbutaiy  Had  Oaak 
From  M»  cooWuenca  «ntt)  East  Brandi  Trtmtary 

Rad  Oaak -.— . — ..— — — -.„.. 

Al  Slala  Roula  ISA  (Eaal  Hanriatia  Road) 

Mam  Stam  Alan  Oaak: 


At 

At  Stala  Roula  252 

wc3i  otancn  Aaan  c^vaR. 

At  its  confluanca  wWi  Uaki  Stam  Alan  Craak 

Al  State  Roula  252 - 

Waat  Srni  Ukkta  Banct)  Had  Oaak 

At  Vw  upakaam  Ms  ol  Stale  Route  253 
(Latiigli  Stolon  Road) — - — 

/^ipragdmaMy  26  leet  upakaem  of  Stale  Route 
253  (Erte  Stakon  Road) 


East  Stam  UctMa  Bmncti  Had  Oaak: 

Al  Vie  upakeem  sUa  of  Stale  Route  253 
(Lar«gh  Station  Road).- - -...- 

Al  State  Route  253  (Erie  Stakon  Road) 

Mips  sraMiMs  taf  iMpccllOfi  Ml  tfw  Town  Htf, 

475  CAdna  Road,  Henrtetla.  New  YortL 

Ledipan  (town),  Magara  County  (FEMA 
Ooclial  No.  7022) 

ronawandi  Oaafc- 
At 
At 


I  tor  fcapartan  at  Via  Toimi  Hal. 
6660  Oyskigar  Rood.  Lockport  Near  York. 

Makia  (team),  •reenw  CeuMy  (FEMA  DocImI 
No.  7020) 

NmfUcoka  Oaak: 

At  doaffistraam  corporate  Imllk  -«.-——.. — 
Al  State  Roula  26 , 


al  Vie  Toaffi  Hal, 
Lawla  Skaat.  Mama.  Near  York. 


Manfcie  (loam).  OnondkBa  CouB«y  (FEMA 


PoolaBmok: 

Al  County  taundary 

At  doKinskeam  Ma  of  Erie  Canal- 
At  upakaam  iMe  ol  Erie  Canal- 


ApprorimaMy  1,600  leet  upakaam  of  Stale 
Routes 


^■-  *.  —    «*    -  -  ' 

SHripp  OfOOIL 

At  SaN  Springt  Road.. 
AppfOMnMMy  .0  MM 
VWageRoad 


of  SouVi  Eagle 


NoHh  Brmtch  Oahop  Brook 
At  oonAuence  aMh  Blahop  Brook.. 


ApproKknatary  350  laei  upskaam  of  Pafcner 


C^ane  Btook: 
At  oonluenoe  a4Vi  Biatiop  BtooIl. 


ApprownaMy  1 06  mlea  i^ekoam  of  ooniu- 
anca wtt\  Bisliap  Brook 

Eagia  Brook: 
At  ooniuanca  wtVi  NorVi  Branch  Biatiop  Brook  _ 
Approikwalaly  »  n«e  upekaem  of  oonluenoa 


fOapVi 
kilaal 
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•013 
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•551 
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•490 
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•S90 


•917 


Hound  Lakm  For  Is  anlra  tfioraln*  sMNn  Via 
conwTtunHy - - —— 


•406 
•426 
•426 
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•605 
•1,062 

•862 
•1.240 

•881 
•1.007 
•1,093 
•1.171 

•423 
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Sowo  of  ftoodbiQ  tnd  tootion 


GnMfT  IMHK  Fof  tti  wHifA  ihoraMfw 
convnunily 


«  *•  MirtkM 


TOVffI  Hh,  FtjMttVWM;  NWV  YoMl 


OMO 


Uetdnt  CoanliM  (TEMA  Dectol 

atcktekOmk: 
Ami  i^fllrMfn  of  Msln  Str90t.-ii..— 


No.  7082) 


and  Zonino  Ofloo.   7332   EaM 
RoynotdMwrQ,  OMo^ 


OKLANOMA 


■n^Mi  Couiily  lunlnoof^ponMd  mm)  (FQIA 
Dortwt  Mo.  701^ 

RadRlvtr 
Appronmatsiy  U  nlw  dowrt«liii  d  SM» 

Roul*  120 


AppraaMiaMy   ^0   mlM   upMmm   of   US. 
HoulM  W  and  75 


lor  iM^octtofi  M  ttio  County 
CourtMUM.  402  Evwgraon,  OuraiN.  Oklahoma. 


iCouMy 
(FEMADodMl 

EaM  Cacha  Oattc 
AppraidnioMy  1,200  taal 
Coombt  Road 


No.  7010) 

downaOaam  oH  SE. 


ApproomaMy  200  laa(  i^alraafn  o(  CKy  o( 


MMTOmtt 

At  comiuanco  with  Eaat  Cacha  Craak 

S  W.  Coomb*  Road  (City  d  Uavtan  ooiporala 


fr6m  tnncn  9V0a  utwtK: 
N.W.  Caitfia  Road 


Appronimalely   3.000   iaal   upakaam   of   US. 
Roula  82 


West  annch  Wolf  Omk  TrtbutmrB: 
WW.  Cactw  Road 


AppKMdmaMy  2.000  Iaal  i<iakaam  at  Dam  Na 


S^MirOaaft 

U.a  Roulaa  281  and  277  (Plonaar  Expraaaway) . 

Appnsdmataly    400    Iaal    upalraam    et    US. 

Roolot  281  and  277 

Mwmit  Oaa*  TribuUty 

Confluanoa  with  Ninamila  f^— fc    ,  ,     , 


ApproumaMy  1  mila  upMraam  ol  HS.  Cacha 
Road — 


nw  UmCrm  \JfW9K 

At  oonAuonoo  wHh  Rock  Otok 

ApprorimoMy  1.600  •••(  upflrwn  of  BwUnglon 


Ctwttt  Cfwtk: 

At  eoniuanoa  vMi  Waal  Cadia  Qaali 

Appronmalaty  .5  mia  upaaaam  ol  U.&  Roula 
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Issued  September  8, 1981. 
CM.  "Bud"  Schauerte, 
Administrator,  Federal  Insurance 
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FEDERAL  MARtTIME  COMMISSION 

4«CFRPart502 

[Docket  Na  90-29] 

Amendment  to  Rules  of  Praclic*  and 
Procedure;  Interest  In  Reparation 
Proceedings 

AOENCV:  Federal  Maritime  Commission. 
action:  Final  rule. 

MMMARY:  The  Federal  Maritime 
Commission  is  adopting  a  final  role  that 
amends  Rule  253  of  its  rules  of  practice 
and  procedure.  46  CFR  502.253.  Interest 
in  reparation  proceedings,  speciHcally  to 
provide  a  uniform  rate  of  interest  on  all 
reparation  awards  granted  under  the 
Shipping  Act  of  1984  and  the  Shipping 
Act,  1916  and  to  specify  the  average 
monthly  secondary  market  rate  on  six- 
month  U.S.  Treasury  bills  as  the 
applicable  interest  rate.  Under  the 
Intercoastal  Shipping  Act,  1933,  interest 
on  refunds  and  reparation  awards  will 
continue  to  be  computed  on  the  average 
of  the  prime  rate  charged  by  major 
banks  as  pubUshed  by  the  Board  of 
Governors  of  the  Federal  Reserve 
Systeoi. 
EFFECnvc  OATC  October  17, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  1100  L 
Street.  NW..  suite  12225,  Washington, 
DC  20573.  (202)  523-574a 

Joseph  C  Polking.  Secretary,  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  suite  1101,  Washington.  DC 
20573,  (202)  523-5725. 

SUPM.EMCNTARY  INFORMATION:  The 

Commission  initiated  this  proceeding  by 
publishing  a  notice  in  the  Federal 
Register.  55  FR  43,386  (October  29, 1990), 
that  it  was  proposing  to  amend  Rule  253 
of  its  rules  of  practice  and  procedure,  46 
CFR  502.253,  Interest  in  Reparation 
Proceedings.  Under  the  Proposed  Rule, 
interest  on  awards  of  reparation  for  all 
violations  of  both  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1701  et  seq.  (IWM 
Act")  and  the  Shipping  Act.  1916, 48 
U.S.C  app  801  et  seq.  ("1918  Act^  was 
to  be  based  on  the  average  monthly  rate 
on  six-month  U.S.  Treasury  bills  (T-bill 
rate").  The  Commission  noted  that  this 
standard  was  the  one  that  currently 
applies  only  to  misrating  cases  because 
of  a  technical  quirk  in  adopting  fmal 
rules  to  implement  the  1984  Act.  The 
Commission  further  stated  that  this 
standard  appears  appropriate  for  ail 
1984  Act  and  1916  Act  cases  for  the 
same  reasons  as  when  it  was  first 
adopted,  /.  e.,  persons  to  whom 
reparation  has  been  awarded  would 
have  the  additional  funds  to  use  or 
invest  and  should  therefore  be 
compensated  according  to  investment 
rates  in  money  and  capital  markets. 
However,  because  of  specific  statutory 
directives,  the  Commission  proposed 
that  interest  on  refunds  and  reparation 
under  sections  3  and  4  of  the 
Intercoastal  Shipping  Act,  1933,  46 
U.S.C.  845,  845a  ("1933  Act")  be 
computed  on  the  basis  of  the  average  of 
the  prime  rate  charged  by  major  banks. 
Four  comments  were  received  on  the 
proposed  rule.  Because  two  of  these 
raised  matters  which,  although 
significant,  were  arguably  outside  the 
scope  of  the  proposed  rule,  the 
Commission  provided  for  and  received 
additional  comments. 

Initial  Camments 

Initial  comments  on  the  proposed  rule 
were  submitted  by:  Sea-Land  Service, 
Inc.  ("Sea-Land"):  P&O  Containers 
Limited  ("P40");  a  group  of  five 
conferences  *  ("Conferences");  and  the 


'  The  Confereitoef  are  the  Asia  Nortk  America 
Eastbound  Rate  Agreement.  Israel  Eattboond 
Conference.  Israel  Westbound  Conference.  United 
States  Atlantic  and  Gulf  PorU/Easteni 
Xiaditerranean  and  North  Africa  Freight 
Conference,  and  U.S.  Atlantic  A  Culf/Wealem 
Mediterranean  Rate  Agreement. 
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International  Association  of  NVOCCs 
("lANVO"). 

Sea-Land  supports  tite  proposed  rule 
but  suggests  tiiat  tite  final  rule  specify 
tlie  "secondary  market  rate"  as  tiie 
exact  T-bill  rate  whicii  will  t>e  applied. 
Sea-Land  contends  tliat  tliis  rate  is  tliat 
wliicii  tiie  general  public  can  earn  on  T- 
bill  investments  and  is.  tiierefore.  the 
most  reasonable  measure  of  tlie 
investment  opportimity  lost  by  a 
complainant. 

The  Conferences  likewise  endorse  the 
proposed  rule.  They  believe  that  by 
specifying  the  rate  of  interest  for  all 
reparation  proceedings,  the  Commission 
will  eliminate  a  potential  collateral  issue 
from  such  proceedings.  They  also  note 
that  the  proposed  rate  of  interest  is 
consistent  with  that  currently  used  for 
misrating  cases  under  the  1984  Act  and 
is  the  rate  used  in  civil  actions  in  United 
States  district  courts.  The  Conferences 
further  point  out  that  the  proposed  rule 
establishes  a  uniform  rate  for  all 
Commission  proceedings  under  the  1984 
Act.  Lastly,  the  Conferences  contend 
that  the  shipping  community  will  be 
better  served  by  a  procedural  rule 
established  in  advance,  rather  than  one 
applied  on  a  case-by-case  basis. 

P&O  also  supports  the  proposed  rule, 
but  questions  whether  a  rulemaking  is 
necessary  to  achieve  this  result,  it  notes 
that  in  June  1984,  the  Commission 
adopted  a  revision  of  Rule  253,  after 
notice  and  comment  rulemaking,  that 
applied  the  T-bill  rate  to  all  reparation 
proceedings.  P&O  points  out  that  this 
rule  was  never  amended  or  withdrawn 
by  the  Commission  and  argues, 
therefore,  that  it  must  be  the!  version 
considered  as  remaining  in  e^ect  It 
submits  that  the  limitation  presently 
appearing  in  Rule  253  [i.e..  only 
misrating  cases)  was  never  adopted 
pursuant  to  a  nilemaking  proceeding,  as 
would  have  been  required  for  such  a 
substantive  change  to  a  rule.  P&O 
suggests,  therefore,  that  the  Commission 
could  simply  correct  Rule  253  by 
publishing  the  version  announced  in 
June  1984. 

lANVO,  asserting  that  the  issue 
before  the  Commission  is  the 
interpretation  of  the  term  "commercial 
rates"  as  used  in  section  11(g)  of  the 
1984  Act.  46  U.S.C  app.  inO(g).  argues 
that  use  of  a  six-month  T-bill  rate,  as 
proposed,  contravenes  this  section, 
because  T-bill  rates,  by  deflnition,  are 
not  "commercial"  rates.  lANVO  submits 
that  companies  injured  by  Shipping  Act 
violations  are  not  investment  companies 
and  that  the  interest  portion  of  their 
actual  injury  should  be  based  on  the  fact 
that  they  had  to  increase  their 
borrowing  rather  than  decrease  their 
investment  activities.  It  therefore 


suggests  that  the  Commission  adopt  the 
"Bank  Prime  Loan"  rate  as  published  by 
the  Federal  Reserve,  increased  by  1.5 
percent  In  support  of  this  proposal. 
lANVO  submits  a  statement  by 
Professor  Dennis  E.  Logue.  Associate 
Dean  of  the  Amos  Tuck  School  of 
Business  Administration  at  Dartmouth 
College. 

Additiooal  CommeDts 

Neither  Sea-Land's  proposal  with 
respect  to  specifying  the  "secondary 
market  rate"  for  T-bills  nor  lANVO's 
proposal  that  the  Commission  adopt  the 
Bank  Prime  Loan  rate,  plus  1.5  percent, 
appeared  to  be  within  the  scope  of  the 
proposed  rule,  and  no  one  had  been 
given  an  opportimify  to  comment  on 
them.  Thus,  the  Commission  published  a 
Request  for  Additional  Comments,  56  FR 
15580  (April  17, 1991).  to  provide  such 
opportimify.  Additional  comments  were 
filed  by  the  National  Industrial 
Transportation  League  ("League")  and  a 
group  of  conferences  similar  but  not 
identical  to  the  group  filing  the  initial 
comments  ("Conferences  2").* 

The  League  supports  the  position  of 
lANVO  that  Interest  on  all  reparation 
orders  for  violations  of  .the  1984  Act  and 
the  1916  Act  be  set  at  tiie  Bank  Prime 
Loan  rate  plus  1.5  percent.  Noting  that 
section  11  (g)  of  the  1984  Act  requires 
that  complainants  be  granted  interest  to 
compensate  them  for  "actual  injury,"  the 
League  maintains  that  using  T-bill  rates 
requires  acceptance  of  the  unjustified 
premise  that  injured  parties  are  by 
nature  entities  who  lost  investment 
opportunities  by  paying  unlawful  rates. 
Shippers  are,  however,  the  League 
argues,  fundamentally  manufacturers  or 
other  similar  business  entities  whose 
operating  and  capital  costs,  and  thus 
their  borrowing  costs,  were  increased'by 
the  unlawful  action,  and  thus  should  be 
compensated  at  their  borrowing  rates, 
not  Uie  lending  rates.  Using  the  Bank 
Prime  Loan  rate  plus  1.5  percent  is 
reasonable,  it  asserts,  because  it 
approximates  what  a  firm's  likely 
capital  costs  would  be. 

Conferences  2  oppose  LANVO's 
position  and  support  Sea-Land's 
position.  They  maintain  that  an  award 
of  interest  at  commercial  l>orro%ving 
rates  was  not  intended  by  the  1984  Act 
They  highlight  the  fact  that  section  11(g) 
speaks  of  the  "actual  injury"  to  be 
compensated  as  "includ(ing)  loss  of 
interest  at  commercial  rates 


*  The  ■ddilional  commanU  wer*  filed  oo  behalf  of 
Asia  North  America  Battbound  Rate  Agreement. 
bnel  Baatbound  Conference,  The  "SSOO"  Unea 
Agreement.  United  State*  Atlantic  •  Cuif/Weatem 
Maditatranean  Rata  Agraenenl.  and  United  State* 
Atlantic  ft  Gulf  Porta/Eaatem  Mediterranean  and 
Nofth  African  Freight  Cooferenca. 


compounded  from  the  date  of 
injury  *  *  *."  (Emphasis  supplied.)  The 
use  of  the  empliasized  words  is  said  to 
be  consistent  with  the  theory  of 
compensating  for  lost  investment 
opportunities,  but  not  for  the  cost  of 
borrowing  funds,  which  is  lANVO's 
theory.  Had  Congress  intended  to  adopt 
such  an  approach.  Conferences  2 
contend,  it  would  have  so  indicated,  as 
it  did  in  the  1933  Act  which  requires 
interest  on  reparation  to  be  "computed 
on  the  basis  of  the  average  of  the  prime 
rate  charged  by  major  banks,  as 
published  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  *  '  '"See 
46  U.S.C  app.  845a.  Conferences  2  point 
out  that  the  Commission  has 
consistently  awarded  interest  on 
reparation  for  all  types  of  violations  of 
the  1984  Act  at  the  six-month  T-bill  rate. 
Lastly,  they  maintain  that  Sea-Land's 
position  is  appropriate  because  it  would 
merely  allow  an  injured  party  to  receive 
a  rate  of  interest  available  to  the  general 
public.  Sea-Land's  proposal  allegedly 
does  not  modify  the  rule  as  proposed  by 
the  Commission,  but  only  clarifies  the 
exact  rate  of  interest  to  apply.* 

Discussion 

At  the  outset  we  note  that  there  may 
be  merit  to  the  position  advanced  by 
P&O — I.e..  that  the  present  limitation  on 
the  granting  of  interest  to  misrating 
cases  is  ineffective  because  the 
Commission's  June  1984  fmal  rule  on 
interest  in  reparatien  proceedings  was 
never  amended  or  modified  pursuant  to 
notice  and  comment  rulemalcing.  Prior  to 
enactment  of  the  1984  Act  Rule  253,  as 
applied  to  the  1916  Act  was  limited  to 
cargo  misrating  cases.  See  Interest  in 
Reparation  Proceedings.  20  SJl.R.  1511 
(1961).  However,  in  proposing  a  new 
Rule  253  to  implement  the  1964  Act  the 
Commission  expressly  expanded  the 
scope  of  the  rule  to  a/I  reparation 
proceedings.  Docket  No.  84-17,  Notice  of 
Proposed  Rulemaking.  49  FR  17044 
(April  23, 1984).  When  the  Commission 
issued  its  final  Rule  253,  it  was  likewise 
made  applicable  to  all  reparation 
proceedings.  See  Interest  in  Reparation 
Proceedings.  22  S.R.R.  1068  (1984),  49  FR 
26054  (June  26. 1984). 

Subsequently,  on  November  5. 1984. 
the  Commission  adopted  final  rules 
relating  to  subchapter  A  of  its  rules,  the 
General  cmd  Administrative  Provisions. 
The  Commission  explained  that  it  was 
making  substantive  changes  to  only  part 
500  (standards  of  conduct)  and  8  502.32 


'  The  Commiaaion  rejected,  a*  untimely  and  a*  an 
unauthorind  reply,  a  latter  from  Corporate  Counsel 
of  PSO  io  (upporl  of  Sea-Land'i  comments  mailed 
•Her  the  time  for  additiooal  comment*  had  expired. 
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(restrictions  on  former  employees),  but 
that  it  also  made  "technical  changes"  in 
other  provisioiM  |i  subchapter  A  based 
on  its  further  review  of  these  regulations 
since  the  passaga  of  the  1984  Act.  See 
Final  Rules  in  Subchapter  A,  General 
and  Adadnistratilw  Provisions,  22  S.R.R. 
1288, 1299  (1984).  The  Commission 
specifically  stated  that  it  was  maidi^ 
"no  changes  in  substance"  and  was, 
therefore,  promulgating  these  rules  as 
final  without  the  need  for  comment  Id. 
Unfortunately,  during  the  course  of  this 
process  the  present  limitation  was 
apparently  inadv^ently  included  in 
Rule  253.  As  a  result  it  no  longer  read  as 
applying  to  all  reparation  proceedings, 
but  rather  only  tq  cargo  misrating  cases. 
Such  a  change  could  be  viewed  as 
"substantive,"  wiiich  could  only  have 
been  accomplished  after  notice  and 
comment  rulemaking  as  required  by  the 
Administrative  Ptocedure  Act  5  U.S.C 
553.*  It  therefore,  might  be  possible  for 
us  to  revert  to  th<  June  1984  version  of 
Rule  253,  explaining  that  in  doing  so  we 
merely  rectify  tha  above-described 
inadvertent  error,* 

Simply  to  say  riow  that  Rule  253 
always  applied  to  all  reparation 
proceedings  failsj  however,  to  address 
the  basic  issue  which  has  emerged  in 
this  proceeding — whether  interest 
should  be  based  Qn  an  "investment"  or  a 
"loan**  theory.  Although  the  loan  theory 
advanced  by  lANVO  and  the  League  is 
not  without  somd  support  in  logic,  we 
conclude  that  the  investment  theory  is 
more  in  keeping  with  Congress'  action 
with  respect  to  interest  under  the  1918 
and  1984  Acts.     I 

Although  the  1^6  Act  contains  no 
specific  language  on  the  payment  of 
interest  the  Commission  has  historically 
awarded  interest  as  a  part  of  its 
authority  to  grant  "full  reparation"  for 
statutory  violations.  See,  40  U.S.C.  app. 
921*  It  moreovei.  explicitly  rejected  the 


*  The  Administraiivt  Procedure  Act  ooclains  an 
exception  to  the  notice  and  comment  lequirement 
for  "rale*  of  ■((ency  organixation.  procsdura,  or 
practice  '  |S  U^.C  553).  but  tJiis  exception  doet  not 
appear  to  be  appljcabjt  bere.  See.  e^.  Ajr 
Transport  Ass  a  of  America  v.  DOT.  SOO  FJd  368 
(DC  Or  1990).  vacated  or  other  groatids.  111  8.CL 
944  (ISBl):  NaUooal  kiptor  Freight  Traffic  Attit «. 
United  States.  288  FS»pp.  «.  SS-*?  (Di)£.  1967). 
affdmem..  383  MS.  18  (1868J;  Batterton  v.  Marshal/, 
648  FAl  894,  7tJ7-Oe  (QC.  Or.  1980). 

*  The  T-biU  rate  has  tn  {act  been  treated  a« 
applfcabia  is  iatareat  (ompatatiaGa  ta  proceeding  of 
•11  lypM  wdw  tha  1994  Act  rince  ita  paaaaga.  See 
e.^..  CaJifomia  Shipping  Une.  Inc.  v.  Yaagming 
Marine  Transp.  Corp..  25  SJl.R.  40a  432  (1989). 
rrvened  on  other  gro«nd«.  25  S.R.R.  1212  (1869); 
Seenuiryof  the  A.-myi.  Port  of  S«ot:Je,  24  iHJL 
17,  32  (1987).  afTd  in  part.  24  S.R.R.  595  (1987).  See 
also  International  Asaociation  of  NVOCCs  v. 
Atlantic  Container  Ui^e,  2S  SJtR.  87S.  700-03  (AL) 
iainel990). 

*  See.  e.g..  OakkmfMotor  Car  Co.  y.  Great  Laket 
Transit  Corp.,  1  U.&&p£.  306. 312  (1934):  United 
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"forced  loan"  theory  of  the  caknilatioa 
of  interest  onder  the  1916  Act  in  1961 
when  it  promuigeted  Rule  2S3  for  the 
payment  of  interest  at  a  T-biU  rate.  See 
Interest  in  Reparation  Proceetiing,  20 
S.RJl.  at  1513-14. 

Under  the  1984  Act.  Congress 
explicitly  provided  for  the  award  of 
interest  as  a  part  of  reparation  awards. 
Section  11(g)  of  the  1964  Act  provides 
that  the  "actual  injury"  for  which 
reparations  are  to  be  paid  "includes  the 
loss  of  interest  at  commercial  rates 
*  *  *."  (Emphasis  supplied.)  In 
determining  legislative  intent  the 
Commission  must  give  meaning  to  all  of 
the  language  of  the  statutes  it 
administers.  See  Volkswagenwerk  v. 
FMC,  390  U.S.  261, 275  (1968).  Congress 
could  have  simply  stated  that  "actual 
injury  includes  interest  at  commercial 
rates."  But  the  use  of  the  construct  "loss 
of  interest"  seems  to  indicate  a 
Congressional  intent  to  treat  an  interest 
award  as  a  lost  investment  opportunity 
on  the  part  of  the  injured  party.  This  is 
the  position  the  Commission  took  in 
adopting  a  new  Rule  253  after  enactment 
of  the  1964  Act  The  notice  of  proposed 
rulemaking  issued  then  explained  why 
the  Commission  was  considering  the  T- 
bill  standard  for  section  11(g)  as  follows: 

The  tens  "commereial  rates"  ia  interpreted 
to  mean  the  rate*  of  inter««1  on  marketable 
■ecuritiea  which  are  widely  available  to 
commercial  entities.  A  rate  of  interest  is 
assessed  on  reparatim  awartis  in  order  to 
make  the  complainant  whole.  This  is 
intended  to  compensate  the  claimant  for  the 
loss  of  monies  during  the  injury  period.  In 
theory,  the  injured  party  is  entitled  to 
compensation  for  the  monies  lost  plus  any 
interest  which  might  have  been  received,  had 
those  funds  been  invested  dartng  the  period. 

49  FR  at  17044  (April  23. 1984)  (Emphasis 
supplied).  The  Commission  ultimately 
chose  the  T-bill  rate  because  it  was  a 
benchmark  interest  rate  that  established 
a  reasonable  level  of  compensation.  22 
S.RJt  at  1072.  The  Commission  further 
noted  that  under  Rule  253,  the 
Commission  itself  would  do  whatever 
calculations  were  necessary  to 
determine  the  correct  amount  of  interest, 
thereby  reducing  the  potential  for  enor. 
Id.  at  1071. 

The  1984  Act  contains  no  definition  of 
"commercial  rates",  nor  does  the 
legislative  history  indicate  exactly  what 
was  intended  by  the  term.  Whet  Utde 
discussion  of  interest  exists  is  consistent 
with  the  payment  of  interest  on  an 


Slatet  Borax  ^  Chemical  Corporation  v.  Pacific 
Coast  Buropeaa  Conference  elal..n  FM.C  451. 470 
(1968).  dUng  L^NJUi  v.  Sloss-Sheffield  Co...  268 
VS.  217,  239  (192S).  where  the  Court  recognized  the 
kma  of  batereat  on  chargea  unlawfully  coBacted  as 
an  element  of  damage*. 


"investment  theory."  ♦  Tbe  Commission, 
in  estabUshing  its  regulations  on  T-biO 
rates  in  1981,  characterized  the  T-bill 
rate  of  interest  as  "commercial."  See  20 
SJLR.  at  15ia>14;  see  also  22  SJIJI.  at 
107Z  Although  Congress  did  not 
spediically  discuss  this  asaga,  "(t)be 
longevity  of  the  Commission's  stanot 
and  congressional  inaction  suggests  the 
absence  of  contrary  le^slative  intent 
•  *  • ."  National  Customs  Brokers  » 
Forwarders  v.  United  States,  883  F.2d  93, 
102.  n.11  (DXl  Cir.  1969).  Congress 
advised  only  that  it  "expects  that  the 
FMC  will  establish  a  standard  rate  of 
interest  and  method  for  compounding 
that  interest"  H.R.  Rep.  No.  63,  Part  2, 
98th  Cong.  1st  Sess.  29  Ouiy  1. 1983). 
Had  Congress  preferred  that  the 
Commission  adopt  a  "loan"  dieory  of 
interest  it  is  logical  to  assume  it  would 
have  so  provided,  as  it  did  in  the  1933 
Act  But  Congress  showed  no  such 
preference  with  respect  to  interest  under 
the  1916  and  1984  Acts.  Congress  has, 
moreover,  generally  provided  a  T-bill 
rate  for  interest  awards  on  money 
judgments  in  civil  cases  in  United  States 
district  courts.  See  29  U.SXI  1961(a). 

We  conclude  that  the  investment 
theory  is  the  appropriate  one  to  adopt 
for  interest  under  the  1016  and  1984  Acts 
as  most  in  keeping  with  die  language 
and  legislative  history  of  fte  1964  Act 
and  die  practice  under  the  1916  Act 
which  Congress  did  not  overturn. 

There  is  no  challenge  to  Sea-Land's 
suggestion  that  the  secondary  market 
rate  for  T-biUs  be  used  in  the 
computation  of  interest  under  the  1916 
and  1984  Acts.*  The  secondary  rate  is 
the  most  appropriate  as  it  is  the  one 
available  to  the  general  puUic.  It  ia. 
moreover,  the  one  which  is  presently 
used  by  the  Commission's  Secretary  in 
calculating  interest  rates.*  We  will 


*  See  Statement  of  the  National  Custam*  Brokers 
t  Forwarders  Association  of  America,  inc.. — 
Hearing*  on  H Jt  187S  before  the  Subcoasmmee  <M 
Merchant  Marine  of  the  CoHwittaa  oa  Mafehaat 
Marine  and  Fisheries,  Ho«m  of  RspcMeBlativMi 
96tk  Cong..  1st  Seas.  11  (M8n±  22. 1863): 
"Forwarders  obtaining  reparatioaa  only  for  actual 
injury  would  be  out-of-pocket  since  (hey  could  not 
recoup  (or  the  loss  of  the  use  of  money,  their  costs 
of  litigation  or  attorney*'  fees."  (Emphasis  seppMed.) 

*  Aithoagh  tlie  League  duUengad  the  baric 
approach  advocated  by  Sea-l^aBd.  It  did  not  cxpreaa 
a  pniarence  for  the  type  of  T-bill  rata  lo  be  aaed  if 
the  Commiasian  chose  to  adopt  an  "tavestment" 
approach  to  interest  computation. 

*  Tlia  notice  of  proposed  rulemaking  Car  the  1904 
revision  making  the  T-l>iB  rate  appncal>(e  to  all 
leparaMon  prooeedtngs  eiqpUcttly  slalad  Ibal  f<)l  <• 
proposed  that  the  sacoadatir  ■aifcst  ItiriSi  ntas 
on  six-Bontb  U.S.  Traasury  biUe  be  Mtd  ••  the 
reparaliona  rate  of  iaterasL"  40  FS 17044  (Aprtl  23, 
1984). 
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therefora  codify  this  practice  in  our 
revision  of  Rule  253. 

Lastly,  we  adopt  •«  pcul  of  the  final 
ru)«  the  provision  in  the  proposed  rule 
dealing  with  refunds  and  reparation 
proceedings  under  the  1903  Act.  That 
provision  is  unopposed  and  merely 
restates  the  interest  standard  set  forth  hi 
sections  3  and  4  of  the  1833  Act.  See  46 
U.S.C  app.  1 045  and  845a. 

The  Federal  Maritime  Commisaion 
has  detemined  that  this  rule  is  not  a 
"major  rule"  as  defined  in  Executive 
Order  12291,  dated  February  17, 1961. 
because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  milBon  or  more; 

(2)  A  Dia|or  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geogrt^ihic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  that  this 
rule  wiU  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  biciuding  small  businesses, 
small  organizational  units  or  small 
governmental  inrisdictions. 

The  Paperwork  Reduction  Act.  44 
U.S.C.  3501-3520,  does  not  apply  to  this 
rule  because  the  amendments  to  part  502 
of  title  46,  Code  of  Federal  Regulations, 
do  not  impose  any  additional  reporting 
or  record  keeping  requirements  or 
change  the  information  collection 
requirements  which  require  the  approval 
of  the  OfBce  of  Management  and 
Budget 

List  el  Sttl^ts  in  48  CFR  Part  5tt 

Administrative  practice  and 
procedure. 

Therefore,  pursuant  to  5  U.S.C.  551. 
553,  and  559,  part  502  of  title  46  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  502 
continues  to  read  as  follows: 

Avlfceritif:  S  U.S.C  804. 5S1.  652. 553. 559;  12 
U.S.C  n*Ha];  18  US.C  207: 26  U.S.C 
S(n(c](3):  28  U.S.C.  2112(8);  4»  U.S.C  app.  817. 
820,  821. 828. 8«la,  1114fb),  1706. 1707-1711. 
1713-1716;  RO.  11222  of  May  8, 1866  (30  PR 
6409):  and  21  \iS.C  882. 

2.  Section  502.523  is  revised  to  read  as 
follows: 


S  502.253    bierestkireparatieo 
proceedings. 

Except  as  to  applicatioas  Ibr  refmd  or 
waiver  of  freight  charges  under  |  502.92 
and  claims  which  are  settled  by 
agreement  of  the  parties,  and  absent 
fraud  or  misconduct  of  a  party,  interest 
granted  on  awards  ol  reperatioB  in 
complaint  proceedings  instituted  under 
the  Shipping  Act  of  19B4.  the  Shi|^;Mn8 
Act.  1916^  and  the  Intercoestal  Shipping 
Act.  1933,  will  accrue  from  the  date  of 
injury  to  the  date  specified  in  the 
CommissioQ  order  awarding  reparation. 
Compounding  will  be  daily  from  the 
date  of  injury  to  the  date  specified  in  the 
Commission  order  awarding  reparation. 
Normally,  the  date  specified  withhi 
which  payment  must  be  made  will  be 
fifteen  (15)  days  subsequent  to  the  date 
of  service  of  the  Commission  order. 

(a)  On  awards  of  reparation  granted 
under  the  Shipping  Act  of  1984,  or  the 
Shipping  Act,  1916,  interest  shall  be 
computed  on  the  basis  of  the  average 
monthly  secondary  market  rate  on  six- 
month  U.S.Treasury  biDa  commencing 
with  the  rate  for  the  month  that  the 
injury  occurred  and  concluding  with  the 
latest  available  monthly  U.S.  Treasury 
bill  rate  at  the  date  of  die  Commission 
order  awarding  reparatioo.  The  monthly 
secondary  market  rates  on  six-month 
U.S.  Treasury  bills  for  the  reparation 
period  will  be  summed  up  and  divided 
by  the  number  of  months  for  which 
interest  rstes  are  available  in  the 
reparation  period  to  determine  the 
average  interest  rate  applicable  during 
the  period. 

(b)  On  refunds  ordered  under  section 
3(c)(2)  and  awards  of  reparati<»  granted 
under  section  4  of  the  Intercoastal 
Shipiang  Act,  1933  interest  shall  be 
computed  on  the  basis  of  the  average  of 
the  prime  rate  charged  by  major  banks, 
as  published  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  during 
the  period  to  which  the  reparation 
apphes.  (Rule  253.) 

By  the  Commission."* 
Joseph  C  Polking 
Secretary. 

CnniniliriBeii  QmttUS't  Ommt  to  Decfcl 
Na9l>-88 

The  Commission's  adoption  of  an 
"investment  theory"  (and  thus  the  T-Bill  rate) 
for  reparations  for  violationa  of  the  1084  Act 
and  the  1918  Act  i»  incorMistent  with  the 
exphcit  language  of  section  11(g)  of  the  1984 
Act,  wUch  requitM  that  coMplainaats  be 
granlHl  interest  to  coinpcnsate  tacn  for 
"acttiai  iaftiry."  That  the  Ccauaisskn  has  a 
history,  as  dasdittad  ia  tha  BMjority  opiakai, 
of  incorrectly  applying  the  standard  is  no 
excuse  for  its  continuance. 
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The  proper  standard  for  the  Commisaion  to 
have  taken  is  that  proposed  by  the 
InlematioRal  Association  of  N  ^'OCO  and 
supported  by  other  shippers  (eg.,  Ih«  NatioiMl 
hidustrial  TVaoaportalian  LeagM).  tiMl  i*.  at 
the  caaaMtdal  kaan  rale  of  Bank  Prtaw  phM 

1.5  pGfCCMs 

The  BMiority  opiakm  raOacU  both  a 
persisteat  Onramtssion  bias  towards  cairiets 
and  against  shippers;  and  a  manifest  ioabUity 
to  understand  the  real  world  transactions 
which  occur  in  commercial  markets. 

(FR  Doc.  91-222U  Filed  9-16-81;  8.-4S  asi) 
sauNQ  cooc  sns-tMi 


DEPARTMENT  OF  »«ALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secrtary 

48  CFR  Parts  302, 304, 30ii  307, 313, 
315, 333,  and  352 

AfQuliition  Roflulatlon'  MiacailanaoHa 
Ainendmants 

aqency:  Department  of  HeaFth  and 
Human  Services  (HHS). 
action:  Final  rule. 

SuaMNARV:  The  Department  of  Health 
and  Human  Services  (HHS)  is  amoMling 
its  acquisition  regulation  (HHSAR),  title 
48.  Code  of  Federal  Regulations,  chapter 
3,  to  make  numerous  administrative 
changes. 

EFPECnvc  DATC  September  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ed  Lanham,  Procurement  Analyst 
Division  of  Acquisition  Policy,  telephone 
(202)  245-8890. 

SU^PtEMENTARV  INFORMATNMe  The 
Department  is  amending  its  acquisition 
regulation  in  part  302  to  update  changes 
in  title  or  office  designation,  and  in  part 
304  to  raise  a  dollar  threshold.  Part  300 
is  being  amended  to  change  termirtology 
to  conform  to  the  corresponding  terms  in 
the  Federal  Acquisition  Regulation 
(FAR),  chapter  1  (rf  title  48.  Code  of 
Federal  Regulations.  Part  307  is  being 
amended  to  update  titles  and  to  add 
clarifying  language.  Part  313  is  being 
amended  to  change  terminology  to 
conform  to  that  in  corresponding 
sections  of  the  FAR,  and  to  add 
cfariiytng  language.  Part  315  is  amended 
to  update  the  title  of  a  Departmental 
publication  and  to  correct  references. 
Part  333  is  amended  to  renumber  and 
reletter  subpart  333.1  so  that  it 
corresponds  to  the  counterpart  subpart 
of  the  FAR.  Part  352  is  amended  to 
delete  a  contract  clause  which  has  been 
determined  to  no  longer  be  necessary. 

The  Department  of  Health  and  Hunan 
Services  adheres  to  the  policy  that  the 
public,  or  certain  elements  consprisin^  it. 
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should  have  the  opportunity  to  provide 
conunent3  on  the  regulations  which  may 
have  an  impact  o^  them.  The 
Department  has  determined,  however, 
that  this  rule  contains  no  amendments 
that  would  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
Department.  As  a  result,  the  Department 
is  not  requesting  comments  on  these 
acquisition  regulations,  and  is 
publishing  them  ^s  a  final  rule. 

The  Department  of  Health  and  Human 
Services  certifies  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulalory  Flexibility  Act  (5 
U.S.C  601  et  seqj:  therefore,  no 
regulatory  flexibility  statement  has  been 
prepared.  Furthermore,  this  document 
does  not  contain  information  collection 
requirements  needing  approval  by  the 
Office  of  Managetnent  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.). 

The  provisions  pt  this  regulation  are 
issued  under  5  U.B.C  301;  40  U.S.C 
488(c).  I 

List  of  Subiects  iQ  48  CFR  Parts  302. 304. 
306.  307,  313.  315, 333.  and  352 

Government  prpcurement 
Accordingly,  thie  Department  of 
Health  and  Human  Services  amends  48 
CFR  chapter  3  as  iset  forth  below. 

Dated  August  22J 1991. 
JaiDM  F.  Tikkatt.    i 

Deputy  Assistant  Si  'cretary  for  Management 
and  Acquisition. 

As  indicated  in  the  preamble,  chapter 
3  of  title  48  Code  of  Federal  Regulations 
is  amended  as  shown. 

1.  The  authorit|  citation  for  parts  302. 
304.  306,  307,  313,j315.  333.  and  352 
continues  to  read  as  follows: 

Authority:  5  \i&.<L  301: 40  U3.C  486(c). 
PART  302-4AMENDEO] 

302.100    [Amend^] 

2.  The  definivioo  "principal  ofHcial 
responsible  for  acquisition"  in  section 
302.100  is  amended  by  replacing  the  title 
following  the  designation  for  "HCFA" 
with  "Director,  Q^ice  of  Acquisition  and 
Grants,  Office  of  Budget  and 
Administration",  and  for  "SSA"  with 
"Associate  Commissioner,  Office  of 
Acquisition  and  Grants". 

PART  304-{AMENOEO] 

304.070    [Amended] 

3.  Section  304470.  paragraph*  (c)  (1) 
and  (2)  are  amended  by  removing  the 
dollar  threshold  "$25a000"  and 
replacing  it  with  ^'$500,000". 


PART  306-1 AMENOEO] 

306J04    [Amended] 

4.  Section  306.304  is  amended  by 
making  the  following  changes  to 
paragraph  (a)(1).  In  the  first  sentence, 
remove  the  phrase  "For  small  purchases 
over  $1,000  up  to  and  including  $25,000," 
and  replace  it  with  the  phrase  "For 
purchases  in  excess  of  10  percent  of  the 
small  purchase  limitation  but  not  over 
the  small  purchase  limitation,".  In  the 
second  and  last  sentences,  remove  the 
dollar  threshold  "$25,000",  and  replace  it 
with  the  phrase  "the  small  purchase 
limitation". 

PART  307-(  AMENDED] 

307.170    [Amendwl] 

5.  Section  307.170  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  remove  the 
phrase  "basic  or  advanced  'Program 
Officials  Guide  to  Contracting'  training" 
and  substitute  the  phrase  "appropriate 
'Base  Project  Officer' ". 

b.  In  paragraph  (a)(2),  remove  the 
phrase  "basic  'Prc^am  Officials  Guide 
to  Contracting'  training"  and  substitute 
the  phrase  "appropriate  'Basic  Project 
Officer'  ". 

a  In  paragraph  (b),  remove  the  period 
at  the  end  of  the  first  sentence  and  add 
"of  the  cognizant  contracting  activity." 

307.170-1    [Amended] 

6.  Section  307.170-1  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  at  the  end  of  the 
sentence,  remove  the  phrase  "the 
prerequisite  training  course,  although  it 
is  recommended."  and  replace  it  with 
"any  of  the  referenced  training  courses, 
although  completion  of  an  appropriate 
'Basic  Project  Officer'  course  is 
recommended." 

b.  In  paragraphs  (a)(2)  and  (b)(1). 
remove  the  phrase  "HHS  publication. 
The  Negotiated  Contracting  Process — A 
Guide  for  Project  Officere,'  "  and  replace 
it  with  "DHHS  Project  Officers' 
Contracting  Handbook.' ". 

c  In  paragraph  (b)(2),  remove  the 
phrase  "basic  or  advanced  training 
course,  as  appropriate."  and  replace  it 
with  "and  appropriate  'Basic  Project 
Officer"  course." 

307.170-2    [Amended] 

7.  Section  307.170-2  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  remove  the 
phrase  "basic  training  course,  'Program 
Officials  Guide  to  Contracting.' "  and 
replace  it  with  "appropriate  'Basic 
Project  Officer'  course."  Also,  add  the 
following  after  the  parenthetical 
sentence  appearing  at  the  end  of  the 
paragraph:  "All  project  officers  are 


encouraged  to  take  the  appropriate 
'Writing  Statements  of  Work'  course." 

b.  In  paragraph  (a)(2),  insert  the  word 
"appropriate"  between  the  words  "the" 
and  "basic",  and  insert  "(and 
encouraged)"  between  the  words 
"qualifl^"  and  "to".  Also  in  paragraph 
(a)(2),  remove  the  phrase  "advanced 
'Program  Officials  Guide  to  Contracting' 
training"  and  substitute  '  "Advanced 
Project  Officer'  "  in  its  place. 

c.  Add  a  new  paragraph  (a)(3)  to  read 
as  follows: 

307.170-2    Training  couree  prerequWtee. 

(a)  *  *  .* 

(3)  Additional  information  on 
prerequisites  for  attendance  of  these 
courses  may  be  found  in  the  "DHHS 
Acquisition  Training  and  Certification 
Program  Handbook." 

d.  In  paragraph  (b),  remove  the  word 
"basic"  in  the  first  sentence  and 
substitute  "appropriate  'Basic  Project 
Officer' ".  In  the  second  sentence, 
remove  the  word  "advance"  and 
substitute  "appropriate  'Advanced 
Project  Officer' ". 

PART  313-{  AMENDED] 

313.106    [Amended] 

8.  Section  313.106  is  amended  as 
follows: 

a.  Paragraph  (a)  is  amended  by 
revising  the  heading  of  the  paragraph  to 
read  "Purchases  not  over  10  percent  of 
the  small  purchase  limitation. "  In  the 
first  sentence  of  paragraph  (a),  remove 
the  phrase  "over  $1,000"  and  substitute 
"exceeding  this  limit".  Also  in  the  first 
sentence,  insert  the  phrase  "the 
documentary  requirements  of  between 
the  words  "from"  and  "FAR".  In  the 
second  sentence,  remove  the  phrase 
"not  over  $1,000". 

b.  Paragraph  (b)  is  amended  by 
revising  the  heading  to  read  "Purchases 
over  10  percent  of  the  small  purchase 
limitation. "  In  addition,  paragraph 
(b)(4)(i)(D)  is  revised  to  read:  §  313.106 
competition  and  price  reasonableness. 

(b)  *  *  * 

(4)(i)(D)  Women-owned  small 
business. 

c.  Paragraph  (c)  is  amended  by 
revising  the  heading  to  read  "Data  to 
support  small  purchases  over  10  percent 
of  the  small  purchase  limitation. " 
Paragraph  (c)(2)  is  amended  by 
removing  the  first  sentence,  and  ' 
substituting  "Purchases  ranging  in 
excess  of  10  percent  of  the  small 
purchase  limitation  up  to  and  including 
the  small  purchase  limitation  which  are 
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made  without  full  aod  (^n  competition 
require  )ustification  as  to  why 
competition  was  aot  obtained." 

313.1«7   lAmwirtad] 

9.  Section  313.107  is  amended  by 
redesignating  existing  paragraph  (d)  as 
paragraph  (e). 

313.204    (AiMndMlI 

10.  Section  313.204  is  amended  by 
redesignating  paragraph  (e)  as 
paragraph  (e)(5).  Also,  the  first  sentence 
is  amended  by  removing  the  word 
"tickets'*  and  substituting  the  words 
"documents,  invoices,  etc.,"  and  by 
inserting  a  "comma"  between  the  words 
"service"  and  "will".  The  second 
sentence  is  amended  by  removing  the 
phrase  "delivery  tickets  and  properly 
itemized  invoice."  and  substituting 
"document,  invoice,  etc."  In  the  third 
sentence,  remove  the  word  "activities" 
and  replace  it  with  "o£Bces". 

PART  31S-(AMEN0£0) 

315.406-5    (Anwndetf) 

11.  Paragraph  315.406-5(b)(3)(iiKc)  is 
redesignated  as  paragraph  (bK3}(ii)(C) 
and  amended  by  revising  the  reference 
to  "HHS  Publication  (OS)  74-115 
entitled.  'Control  of  Ptoperty  in 
Possession  of  Contractors,"  to  read 
"HHS  Publication  (OS)  688,  entitled 
'Contractor's  Guide  for  Control  of 
Government  Property  (1990)'.". 

315.905-71    [AawMtod] 

12.  Section  315.90&-71(d}  is  amended 
by  revising  reference  to  "353.301-674", 
in  the  last  sentence,  to  read  "353.370- 
674". 

315.7002    iAm«Mlstf) 

13.  Paragraph  3157002(a)  is  amended 
by  removing  reference  to  "$250,000"  and 
by  substituting  the  term  "the  small 
purchase  limitation". 

PART  333— {AMENDED] 

333.102  (Antendedl 

14.  Section  333.102  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d). 

333.103  [Amendad] 

15.  Section  333.103  is  amended  as 
follows: 

a.  Paragraph  (a)  is  redesignated  as 
paragraph  (a)(2). 

b.  The  designatioQ  for  paragraph  (bKl) 
is  removed,  and  the  contents  of  the 
paragraph  is  added  to  the  end  of 
paragraph  (b)  introductory  text 

c.  Paragraphs  (b)  introductory  text 
and  (2)  are  redesipiated  as  paragraphs 
(a)  (3)  and  (4). 


d.  The  reference  in  the  last  sentence 
of  the  introductory  text  of  new 
paragraph  {aK3)  ("333.104(a)(2)")  i» 
amended  to  read  "333.104(a)(3)". 


333.104    I 


1 


10.  Section  333.104  is  amended  as 
follows: 

a.  Paragraphs  (a)  (2)  through  (6)  are 
redesignated  as  paragraphs  (a)  (3) 
through  (7)  respectively. 

b.  In  newly  redesignated  paragraph 
(a)(3)(vii),  the  reference  "33.104((^"  is 
revised  to  read  "33.104(cH4)". 

c.  In  newly  redesignated  paragraph 
(a)(3)(viii).  the  reference  "33.104(aK3)"  is 
revised  to  read  "33.104(aK4)". 

d.  h)  newly  redesignated  paragraph 
(a)(4),  and  the  reference  'TAR 
33.104(a)(3r  is  revised  to  read  "FAR 
33.104(aK4)". 

e.  In  newly  redesignated  paragraph 
(a)(5),  and  the  two  references  to 
"333.104(a](2]"  are  revised  to  read 
"333.104(a)(3)". 

f.  In  newly  redesignated  paragraph 
(a)(5),  the  reference  to  "FAR 
33.104(a)(4)"  is  revised  to  reed  "FAR 
33.104(a)(5r- 

g.  In  newly  redesignated  paragraph 
(a){6)(i).  the  reference  to  "FAR 
33.104(a)(5)(i)"  is  revised  to  read  "FAR 
33.104(a)(6)(t)",  and  the  reference  to 
"333.104(a)(2)"  is  revised  to  read 
-333.104(a)(3)". 

h.  In  paragraph  (c)(6).  the  reference  to 
"333.104(a)(2)"  is  revised  to  read 
"333.104(a)(3)".  and  the  reference  to 
"333.104(aK4)"  is  revised  to  read 
"333.104(aU5)". 

i.  Paragraphs  (f)  and  (h)  are 
redesignated  as  paragraphs  (g)  and  (i) 
respectively. 

j.  In  newly  redesignated  paragraph  (g), 
the  reference  to  "FAR  33.104(f)"  is 
revised  to  read  "FAR  33.104(g)". 

k.  In  newly  redesignated  paragraph 
(i).  the  reference  to  "333.104(a)(2)"  ia 
revised  to  read  "333.104(aK3)". 

333.105    [Amended] 

17.  Section  333.105(b](10]  is  amended 
by  revising  the  reference 
"333.104(aK2)(vii)  through  (xiir  to  read 
"333.104(a)(3)(vii)  through  (xii)". 

PART  S8S-{  AMENDED) 

352J252-S    [nawO¥Sdl 

18.  Section  352.253-2  is  removed. 
[FR  Doa  91-22241  Filed  9-16-91;  M&  am) 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501.  502. 504,  sot,  Sia, 
514, 515  and  634 

[APD280ai2ACHOEa7) 

Qeneral  Services  Adirrinistrstfon 
Ac<)utsltfO(i  ReQuistlon!  MisceBeneouo 
wldinfes 

AOENCV:  O^ice  of  Acquisition  Polii^. 

GSA. 

action:  Final  rule. 

SUMMARV:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  antended  to  revise 
paragraphs  (a)  and  (d)  of  sectioa 
501.670-4  to  clarify  and  distinguish 
when  legal  approval /review  is  or  is  not 
required  and  to  correct  a  typographical 
error  in  paragraph  (a)(4);  to  amend 
section  502.101  by  revising  paragrapha 
(1)  and  (3)  to  reflect  the  current  position 
title  of  the  agency  competition  advocate 
and  the  establishment  of  a  position  title 
of  "IRMS  Competition  Advocate"  in  the 
Office  of  Information  Resources 
Management  Policy;  to  revise  subpart 
504.4  to  reflect  organizational  changes 
and  to  change  the  correspondence 
symbol  (^  CTR  to  CES;  to  amend  section 
509.406-3  by  deleting  material  in 
paragraph  (b)(g)  that  duplicates  matefial 
in  paragraphs  (b)(7)  (ii)  and  (iii);  to 
amend  section  513.7001  by  revising 
paragrai:^  (g)  to  make  it  clear  that  the 
date  to  be  time  stamped  on  the  invoice 
is  the  date  the  invoice  ia  received  and 
not  the  date  the  supplies  or  s^vices  are 
received  and  provide  uniformity  in 
marking  of  invoices;  to  amend  section 
514  J03-1  by  revising  paragraph  (a)  to 
delineate  the  circumstances  when 
incumbent  contractors  do  not  have  to  be 
provided  solicitation  documents;  to 
make  an  editorial  correction  in  section 
514.404-2;  to  add  section  515.408  to 
specifically  identify  the  incumbent 
contractor  as  a  potential  source  to  be 
solicited  except  under  restricted 
circumstances  and  to  include  offerors 
responding  to  recent  similar  solicitatians 
in  the  term  "potential  sources;"  to  make 
an  editorial  correction  in  section  515.411; 
to  add  section  515.1001  to  exempt  small 
busihess — small  purchase  set-asidesl 
from  preaward  notice  requirements;  lo 
amend  sections  51S.1070  and  524JD2  to 
reflect  the  current  version  of  GSA  Order 
1035.11B,  and  to  correct  tite  acronym  for 
the  Freedom  of  Information  Act  The 
intended  effect  ia  to  improve  the 
regulatory  coverage  and  to  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 
EPFECTIMI BATK  September  13. 1991. 
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FOR  FURTHER  mmRMATION  CONTACT: 

Paul  L  Linfield.  Office  of  GSA 
Acquisition  Poli«^  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

This  rule  was  iiot  published  in  the 
Federal  Register  for  public  comment 
because  it  does  not  have  effect  beyond 
the  internal  operating  procedures  of  the 
agency. 


B.  Executive 


12291 


The  Director.  Office  of  Management 
and  Budget  (ONw),  by  memorandum 
dated  Septembei  14. 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  ( (rder  12291.  The 
exemption  appli(  s  to  this  rule. 

C  Regulatory  Fl(  txibility  Act 

The  Regulator  r  Flexibility  Act  (Pub.  L 
96-354]  does  not  apply  to  this  rule 
because  it  is  not  a  "significant  revision" 
as  defined  in  FA  1 1.501-1;  i.e.,  it  does 
not  have  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
agency. 

D.  Paperwork  R4duction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  notjapply  because  this  rule 
does  not  impose  any  reporting  or 
recordkeeping  renuirements  or 
collection  of  infoination  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  0MB  under 
44  U.S.C.  3501,  el  seq. 

List  of  Subjects  lb  48  CFR  Parts  501,  502, 
504.  509,  513,  51*.  515  and  524 


Government  | 
48  CFR  Parts  1 

514,  515  and  524 1 

forth  below. 
1.  The  authorit 

parts  501,  502, 


icurement. 

502,  504.  509,  513, 
ire  amended  as  set 

citation  for  48  CFR     . 
509,  513,  515,  514  and 


524  continues  topead  as  follows: 
Authority:  40  U.S.C.  488(c). 


PART  501— GEI 
AOMINISTRATK 
REGULATION 


lERAL  SERVICES 
N  ACQUISITION 


2.  Section  501.B70-4  is  amended  to 
revise  paragraph  (a),  (a)(4).  (a)(5), 
(a)(26),  and  paralgraphs  (d)  through  (d)(4) 
to  read  as  follow  s: 

501.670-4    L«gai  review. 

(a)  Action  mui  it  not  be  talcen  on  the 
following  mattets  without  obtaining 
legal  counsel's  prior  written  approval  for 
legal  sufficiency!  unless  this  requirement 
is  waived  in  accprdance  with  paragraph 
(c)  of  this  sectiofL 


Determina  ions  and  findings 

AR.  GSAR.  or  other 


(4) 
required  by  the 


appropriate  authority  (see  FAR  subpart 
1.7  and  GSAR  subpart  501.7)  and 
justifications  to  use  other  than  full  and 
open  competition  (see  FAR  subpart  6.3). 

(5)  Solicitations  which  deviate  from 
provisions  or  clauses  prescribed  in  the 
FAR  or  GSAR,  unless  a  class  deviation 
has  been  approved  under  501.404,  or 
which  include  new  provisions  or  clauses 
that  have  not  been  reviewed  for  legal 
sufficiency. 

(26)  Regulations,  orders,  directives  or 
other  issuances  (e.g.  clause  manuals, 
guide  solicitation,  etc.)  affecting  the 
acquisition  process. 

(d)  Legal  review  of  the  following  types 
of  contract  modifications  is  not  required: 

(1)  Administrative  modifications  (i.e., 
modifications  that  do  not  affect  the 
contract  term,  price,  quality  or  quantity 
of  work,  contract  requirements,  or  the 
completion  date/time  of  delivery). 

(2)  Modifications  (i)  to  exercise 
options  that  were  priced  and  evaluated, 
or  (ii)  to  increase  the  estimated  contract 
cost  imder  the  Limitation  of  Cost  clause 
in  cost-reimbursable  contracts. 

(3)  Modifications  to  real  property 
leases  (i)  establishing  occupancy  dates, 
(ii)  settling  debits  and  credits  under  unit 
price  allowances  and  ratios,  (iii)  for 
lease  alterations  not  subject  to 
clearance  pursuant  to  APD  2a00.lB  if  to 
be  paid  on  a  lump  sum  basis  and  not 
impacting  operating  cost  or  maintenance 
requirements,  (iv)  effecting  tax  or  CPI 
operating  cost  escalations/ 
deescalations,  or  (v)  changing  the 
percentage  of  Government  occupancy. 

(4)  Routine  modifications  to  schedule 
contracts  and  FSS  stock  or  special  order 
program  contracts. 


PART  502— OEFlNmONS  OF  WORDS 
AND  TERMS 

3.  Section  502.101  is  amended  by 
revising  the  definitions  for  "Agency 
competition  advocate"  and  "Contracting 
activity  competition  advocate"  read  as 
follows: 

502.101    DefMtiont. 

Agency  competition  advocate  means 
the  Director  of  the  Office  of  the  Contract 
Review. 


Contracting  activity  competition 
advocate  means  the  (a)  Director  of  the 
Office  of  Contract  Review,  (b)  FSS 
Competition  Advocate,  Office  of 
Commodity  Management  (c)  IRMS 
Competition  Advocate,  Office  of 
Information  Resources  Management 
Policy,  (d)  Special  Assistant  to  the 
Director,  Program  Support  Office.  FWIS. 


and  (e)  Deputy  Regional  Administrator 
for  Regions  2,  3,  4,  5,  6,  7,  9,  and  the 
National  Capital  Region.  The  Director  of 
the  Office  of  Contract  Review  serves  as 
the  contracting  activity  competition 
advocate  for  Central  Office  contracting 
advitivies  outside  of  FSS,  IRMS,  and 
FPPS, 


PART  504— ADMINISTRATIVE 
MATTERS 

4.  Section  504.470  is  revised  to  read  as 
follows: 

504.470    RequMtsforrvlMMofclanHtod 


Prior  to  soliciting  offers  or  entering 
into  discussions  or  negotiations  with 
any  contractor  involving  the  disclosure 
of  classified  information,  the  contracting 
officer  shall  prepare,  in  triplicate, 
section  I  of  GSA  Form  172a  Request  for 
Release  of  Classified  Information  to  U.S. 
Industry  (illustrated  in  subpart  553.3). 
After  signing  as  requesting  officer  and 
obtaining  approval  from  the  immediate 
supervisor,  the  contracting  officer  shall 
forward  all  copies  of  the  completed  form 
to  the  Personnel  and  Information 
Security  Division  (CES),  Office  of 
Management  Controls  and  Evaluation. 

5.  Section  504.470-1  is  revised  to  read 
as  follows: 

504.470-1    Auttiorization  for  rsleaaa. 

CES,  after  determining  that  the 
contractor  has  been  issued  a 
Department  of  Defense  facility  security 
clearance,  will  complete  the  appropriate 
parts  of  section  II,  of  GSA  Form  1720. 
and  return  the  original  and  one  copy  to 
the  contracting  officer.  Under  no 
circumstances  will  classified 
information  be  disclosed  or  made 
accessible  to  any  contractor  until  the 
completed  form  has  been  received  from 
CES.  Where  only  Item  14b,  section  II,  of 
the  form  has  been  checked,  the 
contracting  officer's  actions  will  be 
governed  by  the  instructions  on  the 
reverse  side  of  the  form.  When  a 
contractor  is  found  to  be  ineligible  for  a 
security  clearance,  CES  will  advise  the 
contracting  officer. 

&  Section  504.470-2  is  revised  to  read 
as  follows: 

504.470-2   Termination  Of  autttortaatlon  for 


When  circumstances  support 
withdrawal  or  revocation  of  security 
clearance,  CES  will  advise  the 
contracting  officer  of  the  termination  of 
authorization  to  release  classified 
information  and  include  instructions 
concerning  actions  required  to 
safeguard,  withhold,  or  obtain  the  return 
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of  classified  information.  Reasons  for 
such  termination  may  include: 

(a)  Failure  of  the  contractor  to 
maintain  the  physical  standards 
required  by  the  ISM. 

(b)  Information  indicating  the 
contractor  no  longer  (1)  Is  eligible  for 
clearance  or  (2)  requires  access  to 
classiHed  information. 

7.  Section  504.471  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

504471    ProccMlng  Mcurtty  requlrwnentt 
dMcMtt  (DO  Fom  254). 

(b)  Instructions  or  guidance  on 
completing  DD  Form  254  may  be 
obtained  ^m  CES. 

8.  Section  504.476  is  revised  to  read  as 
follows: 

504.476    Brtacttea  of  security. 

When  an  unauthorized  disclosure  of 
classified  information  is  discovered,  the 
contracting  officer  or  other  GSA 
employee  responsible  for  the 
information  shall  promptly  refer  the 
facts  of  such  breach  or  compromise  to 
CES. 

PART  509— CONTRACTOR 
QUAUFICATIONS 

9.  Section  509.406-3  is  amended  by 
revising  paragraph  (b)(g)  to  read  as 
follows: 

509.400-3    ProcedufM. 


(b)  •  *  * 

(9)  The  fact-finding  official  will  notify 
the  affected  parties  of  the  schedule  for 
the  hearing.  The  fact-flnding  official 
shall  deliver  written  findings  of  fact  to 
the  debarring  official  (together  with  a 
transcription  of  the  proceeding,  if  made) 
within  20  calendar  days  after  the 
hearing  record  closes. 

PART  513— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

10.  Section  513.7001  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

513.7001    Certified  invotce  procedure  for 
procurements  not  requiring  a  written 
purcttese  order. 

(g)  Upon  receiving  the  invoice,  the 
receiving  o^ice  shall  time-stamp  the 
invoice  to  indicate  the  date  the  invoice 
is  received,  verify  the  arithmetic 
accuracy  of  the  invoiced  amoimt,  and 
verify  that  the  supplies  and/or  services 
have  been  received  and  accepted.  The 
contracting  officer  or  a  designated 
representative  shall  obtain  a 


certification  of  receipt  and  acceptance 
from  the  individual  that  actually 
inspected  and  accepted  the  supphes 
and/or  services  before  certifying  the 
invoice  and  forwarding  to  the 
appropriate  Finance  Division  for 
payment  Supplies  and/or  services 
should  be  inspected  and  accepted  or 
rejected  within  7  calendar  days  of 
delivery/completion.  The  invoice  must 
be  forwarded  to  the  appropriate  Finance 
Division  for  payment  within  5  workdays 
after  receipt  of  the  invoice  or 
acceptance  of  the  supplies  and/or 
services,  whichever  is  later.  Before 
forwarding  the  invoice  to  Finance,  the 
contracting  officer  shall  stamp  it  with 
the  Certified  Invoice  Stamp,  complete 
the  accounting  information,  type  of 
business  (corporation,  sole 
proprietorship/partnership,  or  other), 
and  certification,  and  affix  the  gummed 
ACT  label.  If  a  Certified  Invoice  Stamp 
is  not  available,  place  the  following 
statement  on  the  invoice  along  with  the 
gummed  ACT  label,  accounting 
information  and  the  type  of  business. 

Note:  In  some  organizations,  the  gummed 
ACT  label  is  affixed  by  a  budget  or  executive 
office  within  the  service  or  staff  office. 

I  certify  that  these  goods  and/or  services 

were  received  on  Date and  accepted 

on  Date .  An  oral  purchase  was 

authorized  and  no  confirming  order  has  been 
issued. 


Signature  of  Contracting/Ordering  Officer 


Print  name  and  telephone  No. 


Second  Certification  (required  by  PBS) 


Print  name  and  telephone  No. 


Date  Invoice  received 

PART  514— SEALED  BIDDING 

11.  Section  514.203-1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

514.203-1    Mailing  or  delivery  to 
prospective  l>idders. 

(a)  Prospective  bidders,  as  used  in 
FAR  14.203-1.  include  the  incumbent 
contractor  (except  when  its  written 
response  to  the  contracting  activity's 
notice  of  contract  action  under  Fa!R 
subpart  5.2  states  a  negative  interest) 
and  should  include  bidders  that 
responded  to  recent  solicitations  for  the 
same  or  similar  items.  Names  should  be 
checked  against  the  bidders'  mailing  list 
and  added  if  not  already  listed. 


12.  Section  514.404-2  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S14.404-2    Refection  of  IndMdue!  IMS. 

(a)  Individual  bids  rejected  on  the 
basis  of  responsiveness,  responsibilify. 
or  eligibility  and  bids  rejected  because 
the  bid  after  evaluation  is  no  longer  low 
shall  be  documented  as  provided  in  FAR 
14.404-2(k)  and  noted  in  the  "Remarks" 
block  on  GSA  Form  1535, 
Recommendation  for  Award(s). 
Examples  of  bids  which  may  no  longer 
be  low  after  evaluation  include 
aggregate  bids  (see  514.271),  "all  or 
none"  bids  (see  552.214-73).  and  bids 
evaluated  using  Buy  American 
differentials  (see  FAR  25.105  and 
525.105-70). 


PART  515-CONTRACTING  BY 
NEQOTIATION 

13.  Section  515.408  is  added  to  read  as 
follows: 

515.408    Issuing  toNcitattons. 

Potential  sources,  as  used  in  FAR 
15.403  and  15.408.  include  the  incumbent 
contractor  (except  when  its  written 
response  to  the  contracting  activity's 
notice  of  contract  action  under  FA!r 
subpart  5.2  states  a  negative  interest) 
and  should  include  offerors  that 
responded  to  recent  solicitations  for  the 
same  or  similar  items. 

14.  Section  515.411  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

515.411    Receipt  of  proposals  snd 
quotations. 

•        *        *        *        « 

(b)  Classified  proposals  and 
quotations  must  be  handled  under  FAR 
15.411,  GSAR  subpart  504.4.  and  the 
requirements  of  GSA  Order,  Freedom  of 
Information  Act  procedures  (ADM 
1035.11B). 

15.  Section  515.1001  is  added  to  read 
as  follows: 

515.1001    Notification  to  unsuccessful 
offerors. 

Preaward  notices  are  not  required  for 
small  business-small  purchase  set- 
asides.  Notification  to  unsuccessful 
offerors  can  be  made  as  provided  in 
FAR  13.106(b)(9). 

16.  Section  515.1070  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


515.1070    nslssss  Of  infonwBon 
concerning  unsuccessful  offerors. 

(a)  GSA  Order.  GSA  Freedom  of 
Information  Act  (FOIA)  procedures 
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(ADM  l(»5.11fij. 
determine  what : 
disclosed. 


I  ihould  be  consulted  to 
ii  Lfonnation  may  be 


PART  524— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

17.  Settion  524.^2  is  revised  to  read 
as  follows: 

52«.aa2   fMey. 

See  41  CFR  pari  105-flO  and  GSA 
Order,  Freedom  df  Information  Act 
procedores  (ADM  1035.11B)  for 
requirements  en  ifiaking  records 
available  under  tl^  Freedom  oT 
Information  Act. 

Dated:  August  2bJi9B1. 
Richaid  H.  Hopf,  in 

Associate  Admin  ist  titor  for  Acquisition 
Policy. 

[FR  Doc.  91-22120  itted  9-16-Bl:  &«  Bin] 
BtLUNQCOOC  6«>-61-H 


48  CFR  Parts  51%  519.  533,  547  and 
552 

[APO  2t00.18A  CH4E  Mi 

General  Sandceit  Adminiatratlon 
Acquisition  Regt|atlon;  Ireplentant 
FAC  90-3 

AQENCr  Office  ol  Acquisition  Policy, 
GSA. 

action:  Fmal  rule . 


summary:  The  G4nerel  Services 

Administration  A^uisition  Regulation 
(GSAR)  is  amended  to  delete  section 
515.407  because  tie  picviaions 
prescribed  in  this  section  have  been 
added  to  the  FARi  to  revise  section 
519.304  to  remove  the  paragraph  (a) 
designation  and  to  delete  paragraph  fb] 
since  similar  language  haB  been  added 
to  the  FAR;  to  revise  section  533.103  to 
praivide  for  the  contracting  director  to 
make  determinatibns  required  by  FAR 
33.103(a)(2)  to  award  a  contract  prior  to 
resolution  of  a  priest  to  the  agency;  to 
delete  section  547.303-6  because  the 
FAR  clause  prescribed  in  this  section 
has  been  revised  ^o  incorporate  the  G^ 
deviation;  to  delete  section  552.215-73 
since  the  new  provision  at  FAR  52.215- 
38  is  essentially  tite  same;  to  delete 
section  552.215-74.  appropriate  coverage 
is  in  the  new  alternate  to  FAR  52.215-16; 
to  amend  section  j552.219-l  by  revising 
paragraph  (c)  to  lie  consistent  with  the 
FAR  provision;  to  delete  section 
552.219-70,  the  nqw  provision  at  FAR 
52.219-22  serves  Aie  same  purpose;  and 
to  delete  section  (52.247-34  since  the 
FAR  prevision  hais  been  revised  to 
conform  to  the  C$A  deviation. 


Copies  may  be  obtained  itom  the 
Director  of  the  OfTice  of  GSA 
Acquisition  Policy  (VP).  18th  and  i^Sts.. 
NW.,  Washington,  DC  20405.  The 
intended  e^ect  is  to  improve  the 
regulatory  coverage  and  provide 
uniform  procedures  for  contracting 
under  the  regulatory  eastern. 

EFFECTME  OATC  September  16. 1991. 

FOII  fUHIHbH  INFOminTIOII  CONTACT: 

Ida  M.  Ustad,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPlXMafTARV  MFORMATtOIC 


A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Raghter  lor  public  comment 
because  it  merely  revises  the  GSAR  to 
conform  to  the  Federal  Acquisition 
Regulation  (FAR)  as  amended  by  FAC 
90-3,  whidi  had  already  andergone  the 
public  comment  process. 

B.  Executive  Ocder  12281 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  September  14, 1984,  exempted 
certain  agency  procurement  regi^ations 
from  Executive  Order  1Z291.  The 
exemption  applies  to  this  rule. 

C  Regidatofy  FfexibiUly  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  published  in  the 
Fedecal] 


D.  Paperwiuk  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  515.  519. 
533,  547  and  552 

Government  procurement 

Accordingly.  48  CFR  parts  515,  519. 
533,  547  and  552  are  nnended  to  reed  as 
follows: 

1.  The  authority  citation  lor  48  CFR 
parts  515,  519,  533.  547  and  552  read  as 
follows: 

Audiority:  40  U.S.C.  488(i4. 

PART  515— CONTRACTING  BY 
NEGOTtATfON 

515.407    IRamovatf] 

2.  Section  515.407  is  removed. 

PART  519-«MALL  BUSINESS  MID 
SMALL  OtSAOVANTAOED  BUSINESS 
CONCERNS 

3.  Section  SI9J04  is  revised  to  read  as 
follows: 


519J04   SoHcitation^roKiaions. 

The  contracting  ofitcer  sfaidl  insert  i6ie 
provisiort  at  552.219-1.  Small fiusiaeas 
Concern  Representation,  in  aM 
solicitations  instead  of  fhe  provision  at 
FAR  52.219-1. 

PART  533-^PROTESTS.  DISPUTES. 
AND  APPEALS 

4.  Section  533.103  Is  revised  to  read  as 
follows: 

533.103   Protests  to  ttie  agency. 

When  a  protest  is  filed  only  with  the 
agency,  the  contracting  officer  is 
required  to  issue  a  urritten  response  to 
the  protest  An  ageacy  protest  is  deemed 
to  be  filed  with  the  agency  when  the 
complete  protest  is  received  at  the 
location  designated  in  the  solicitation 
for  service  of  protests.  If  the  complete 
protest  is  actoafiy  received  by  the 
contracting  officer  at  an  earlier  time,  the 
protest  shall  be  deemed  to  be  filed  when 
received  by  the  contracting  officer. 

When  a  protest  n  £led  only  with  the 
agency,  aa  award  may  not  be  made  until 
a  dedsion  on  Ibe  protest  is  issued, 
unless  the  contracting  director  first 
makes  the  determination  required  by 
FAR  33.103(a)(2).  The  protestor  must  be 
notified  in  writing  of  the  contracting 
officer's  dscisioD  in  a  timely  manner. 

PART  547— TRANSPORTATION 

547.303-6    [Removed] 

5.  Section  547.303-6  is  removed. 

PART  552— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


552.215-73    [I 

6.  Section  552.215-73  is  removed. 


552.215-74   H 

7.  Section  552.215-7*  is  removed. 

8.  Section  552.219-1  is  amended  by 
revising  the  provision  heading  and 
paragraphs  fb)  and  (c)  to  read  as 
follows: 

552.219-1    SmaNBusinassCoocsm 
Representation 

***** 

Small  Business  1^000610  llepnsentalion 
(May  1991)  (DeviatioD  FAR  52.218-1> 

(b)  Defiaitioa.  SrnaH  business 
concern,  as  ssed  in  this  provisian. 
means  a  concern,  including  its  affiliates, 
that  is  independently  owned  and 
operated,  not  dominant  in  the  field  of 
operation  in  (vhicfa  it  is  bidding  an 
Government  contracts,  and  qualified  as 
a  small  basiness  under  the  criteria  and 
size  standards  in  this  solicitation. 
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(c)  Notice.  Under  15  U.S.C.  645(d),  any 
person  who  misrepresents  a  Ann's 
status  as  a  small  business  concern  in 
order  to  obtain  a  contract  to  be  awarded 
under  the  preference  programs 
established  pursuant  to  sections  8(a), 
8(d),  9,  or  15  of  the  Small  Business  Act 
or  any  other  provision  of  Federal  law 
that  specifically  references  section  8(d) 
for  a  defmition  of  program  eligibility 
shall  (1)  Be  punished  by  imposition  of  a 
flne,  imprisonment,  or  both;  (2)  be 
subject  to  administrative  remedies 
including  suspension  and  debarment; 
and  (3)  be  ineligible  for  participation  in 
programs  conducted  under  the  authority 
of  the  Act. 

552^19-70    [Rwnovcd] 

9.  Section  552.219-70  is  removed. 

552^47-34    [RemovtCl] 

10.  Section  552.247-34  is  removed. 
Dated:  August  28, 1991. 

Richard  H.  Hopf.  m. 

Associate  Administrator  for  Acquisition 
Policy. 

(FR  Doc.  91-22121  Filed  &-16-91;  8:45  am) 

BttXINQ  COOC  W20-et-M 


DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt  1-246] 

Organization  and  Delegation  of 
Powers  and  Dutlea 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  This  document  delegates 
authority  to  the  Federal  Raiboad 
Administrator  to  implement  section  601 
of  the  National  and  Community  Service 
Act  of  1990,  as  concerns  the 
promulgation  of  regulations  related  to 
the  discharge  of  hiunan  waste  from 
railroad  passenger  cars. 
EFFECTIVE  DATE:  September  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Fashouer,  Attorney-Advisor, 
Office  of  Chief  Counsel,  Federal 
Railroad  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (202)  366-0616:  or  Steven  B. 
Farbman,  Office  of  the  Assistant 
General  Coimsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington.  DC  20590,  (202)  366-9307. 
SUPPLEMENTARY  INFORMATION:  SecUon 

601(d)  of  the  National  and  Coomiunity 
Service  Act  of  1990  November  16, 1990 
(Pub.  L  101-610, 104  Stat.  3185  (45  U.S.C. 
546  note))  (the  "Act"),  requires  the 


Secretary,  in  consultation  with  the 
National  Railroad  Passenger 
Corporation,  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Surgeon  General,  and  state  and  local 
o^icials,  to  promulgate  such  regulations 
as  may  be  necessary  to  mitigate  the 
impact  of  the  discharge  of  human  waste 
from  railroad  passenger  cars  on  areas 
that  may  be  considered  environmentally 
sensitive.  Section  601(e)  of  the  Act 
requires  the  Secretary  to  promulgate 
regulations  directing  the  National 
Railroad  Passenger  Corporation  to, 
where  appropriate,  publish  printed 
information,  and  make  public  address 
announcements,  explaining  its  existing 
disposal  technology  and  its  retrofit  and 
new  equipment  program,  and 
encouraging  passengers  using  existing 
equipment  not  to  dispose  of  wastes  in 
stations,  railroad  yards,  or  while  the 
train  is  moving  through  environmentally 
sensitive  areas.  This  amount  delegates 
the  Secretary's  authority  to  the  Federal 
Railroad  Administrator  to  issue  these 
regulations. 

Since  this  amendment  relates  to 
departmental  management,  notice  and 
public  comment  are  uimecessary.  For 
the  same  reason,  good  cause  exists  for 
not  publishing  this  rule  at  least  thirty 
days  before  its  effective  date,  as  is 
ordinarily  required  by  5  U.S.C  553(d). 
Therefore,  the  delegation  of  authority  to 
the  Federal  Railroad  Administrator  to 
carry  out  the  provisions  of  section  601  of 
the  National  and  Community  Service 
Act  of  1990  is  effective  as  of  the  date  of 
publication  of  this  Final  Rule. 

List  of  Subjects  In  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322. 

2.  Section  1.49  is  amended  by  adding  a 
new  paragraph  (hh)  to  read  as  follows: 

91-49    DetogatkHW  to  Federal  RaHroed 
Administrator. 


(hh)  Exercise  the  authority  vested  in 
the  Secretary  by  Section  601  (d)  and  (e) 
of  the  National  and  Community  Service 
Act  of  1990  (45  U.S.C.  546  note]  as  it 
relates  to  the  discharge  of  human  waste 
from  railroad  passenger  cars. 


Issued  on  September  4, 1991. 
Samuel  K.  Skinner, 
Secretary  of  Transportation. 
(PR  Doc  91-21939  Filed  9-16-«l:  8:45  am] 
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National  Higliway  Traffic  Safety 
Administration 

49  CFR  Parts  571, 572, 586,  and  587 

[Docket  No.  88-06;  Node*  131 

RIN  2127-AE09 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule;  corrections. 

summary:  On  October  30, 1990,  NHTSA 
published  in  the  Federal  Register  a  final 
rule  adding  dynamic  test  procedures  and 
performance  requirements  to  Standard 
No.  214  (55  FR  45722).  The  dynamic  test 
requirements  of  Standard  No.  214  are 
phased  in  over  a  three-year  period, 
beginning  on  September  1, 1993.  At  the 
same  time,  NHTSA  also  published  final 
rules:  (1)  Establishing  the  specifications 
for  the  side  impact  dummy  to  be  used  in 
the  dynamic  crash  test  (55  FR  45757),  (2) 
establishing  the  attributes  of  the  moving 
deformable  barrier  (MDB)  to  be  used  in 
the  dynamic  crash  test  (55  FR  45770), 
and  (3)  establishing  the  reporting  and 
recordkeeping  requirements  necessary 
for  NHTSA  to  enforce  the  phase-in  of 
the  new  dynamic  test  procedure  (55  FR 
45768).  This  rule  corrects  minor  errors  in 
the  previous  final  rules  and  adds  the 
O^ice  of  Management  and  Budget 
(OMB)  approval  number  assigned  under 
the  Paperworic  Reduction  Act. 
DATES:  The  amendments  made  by  this 
rule  to  the  text  of  the  Code  of  Federal 
Regulations  are  effective  September  17, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Joseph  Kanianthra,  Chief.  Side  and 
Rollover  Crash  Protection  Division, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street,  SW^ 
Washington.  DC  20590  (202-366-4924). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

NHTSA's  safety  standard  for  side 
impact  protection  is  Federal  Motor 
Vehicle  Safety  Standard  No.  214.  On 
October  30. 1990.  NHTSA  published  in 
the  Federal  Register  a  final  rule  adding 
dynamic  test  procedures  and 
performance  requirements  to  Standard 
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No.  214  (55  FR'*5?22).  The  dynamic  test 
requirements  of  Standard  Wo.  214  ^re 
phased  in  over  a  |bree-year  period 
beginning  on  Saptember  1. 3998.  At  the 
same  time.  NHTSA  also  published  final 
rules:  (1)  Establishing  the  specifications 
fpr  thf»  ffi<<p  impnrtt  (<iiTnmy  to  be  usedin 
the  dynamic  crash  test  (55  FR  45757],  (2) 
est.iblifthing  the  aUributes  of  the  moving 
deformable  barriar  to  be  used  in  the 
dynamic  crash  test  (55  FR  45770).  and  (3) 
estaMishii^  tisT^iorting  and 
recordkeeping  reduirements  necessary 
for  NHTSA  toeinirce  the  phasing-in  of 
the  new  dynamic  Itest  procedure  (55  FR 
45768).  (In  this  notice.  NHTSA  refers  to 
the  four  Tinal  rulef  collectively  as  "the 
Fmal  side  impact  iitles"  er  'Hhe  fmal 
rules.")  NHTSA  received  four  petitions 
for  reconwiderBtioAi  of  these  final  rules 
from:  (1)  The  Motor  Vehicle 
Mam^cturers  Afsociation  (MVMA).  [2) 
the  Ford  Motor  cimpany  (Ford),  (3)  tfie 
Association  of  IniPrnational  Automobile 
Manufacturers  (AJAM).  and  (4)  the 
Interna honal  Standards  Organization 
•(ISO).  NHTSA  wai  respond  to  those 
petitions  throughk  notioe  that  will  be 
published  in  the  i^ederal  Re^ster  later 
this  year. 


U.  Sununary  of  tifc  Conections 

NHTSA  has  dii  covered  a  few 
mistakes  in  the  final  rules  that  require 
^Q^-ection.  NHTS  f\  is  making  those 
corrections  throuih  this  notice. 

The  corrections  are  not  substantive. 
One  changes  the  name  of  Standard  No. 
214  from  Side  Do(»r  Strength  to  Side 
Impact  Protection  to  reflect  the  recently 
adopted  dynamicjtest  procedure. 
Another  changes  ihe  numbering  of  (he 
Figures  in  Standard  No.  214  and  makes 
minor  corrtctiona  m  the  Figure  for  the 
MDB  (now  Figure!  2).  Another  makes 
minor  changes  in  pe  wording  of  49  CFR 
572.44(c)  to  improve  clarity  and  make 
that  section  consfctent  with  the 
drawings  of  the  side  impact  test  dummy 
(SID)  that  are  inc»rporated  by  reference 
in  Ihe  final  rules,  \nother  corrects  a 
mistake  to  make  clear  that  the  records 
reqmiBd  by  49  CRR  586.6  must  be 
maintained  until  pecember  31. 199B.  as 


stated  in  preamble  of  the  fmal  reporting 
rule.  The  regulatory  text  included  *vith 
the  final  reporting  rule  imstairanly  tfUted 
that  the  records  must  be  maintained 
until  December  31. 1997.  Another 
corrects  the  shoe  size  of  the  side  impact 
dummy  used  in  the  compliance  test  for 
Standard  No.  214.  The  final  mle  ligted 
the  shoe  aize  as  llEE.  The  coirect  shne 
size  is  llEHL  Another  correction 
provide  further  darification  by  listing 
the  track  wridth  of  the  MDB  in  the 
crabbed  configuration. 

The  rule  that  established  reporting 
and  recordkeeping  requirements 
necessary  for  NHTSA  to  enforce  the 
phase-in  contained  information 
collection  requirements,  as  that  term  is. 
defined  by  OMB  in  5  CFR  part  1320. 
NHTSA  requested  the  approval  of  OMB 
for  those  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.SJC.  3S01  etseq). 
OMB  has  approved  the  inlormation 
collection  requirements  and  assigned 
the  Information  Collection  Requirement 
Number  2127-0558.  NHTSA  is  amending 
the  final  rule  to  show  the  Information 
CollectioTi  Requirement  Nmriber  in  fhe 
regulatory  text. 

As  stated  above,  these-amendments 
are  effective  upon  publication  of  this 
notice.  These  amendments  are  merely 
technical  corrections  of  the  final  rules 
that  were  published  on  October  30, 1990. 
They  impose  no  new  substantive 
requirements.  Therefore,  NHTSA  finds 
for^od  cause  <thBl-nciitioe  and 
opportimity  for  contraent  on  these 
amendments  are  unnecessary.  Because 
of  the  non-subst£intive  nature  of  the 
amendments,  NHTSA  also  finds  for 
good  cause  "ftat  making  the  mle 
effective  upon  publication  is  in  the 
public  interest. 

49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 

List  of  Subjects 

49  CFR  Part  572 

Incorporation  by  reference.  Motor 
vehicle  safety. 


49  CFR  Part  SSS 

Reperttng  and  -recordkeeping 
reqwremeifts. 

49  CFR  Part  587 

Incorposation  hy  Tafcrence.  Mot»r 
vehicle  8b£^. 

The  following  corrections  are  made  in 
FR  Documents -90-25391,  90-25392,  «>- 
25393,  and  90-25394,  appearing  on  pages 
45722  through  45700  in  the  issue  of 
October  30. 1990: 

PART  571-1  AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  foUows: 

AudnxHy:  15  tJ.S.C  1892. 140I.  1403, 1407; 
delegation  of  authori^  at  49  CFR  1.50. 


§571,214    |i 


2.  On  page  45752,  first  column,  the 
heading  is  corrected  to  read  as  Follows: 
"5  571.214  Side  impart  prdtection**. 

3.  On  page  45753.  first  column,  the  first 
sentence  «f  .£640  is  corrected  to  read: 
'The  moving  deformable  barrier 
conforms  to  the  dimensions  shown  in 
Figure  2  and  ^ecified  in  part  587." 

4.  On  page  45753,  first  and  second 
columns,  the  first  two  sentences  of  S6.12 
are  corrected  to  read:  "The  tEst  vehicle 
(vehicle  A  in  Figure  3)  is  stationary.  The 
line  of  forward  motion  of  the  moving 
deformable  barrier  (vehicle  B  in  Figure 
3)  forms  an  angle  of  63  degrees  with  the 
centerline  of  the  test  vehicle." 

5.  On  page  457S3,  third  column,  the 
second  sentence  of  S6.13.2  is  corrected 
to  read:  "Each  foot  of  the  test  dummy  is 
equipped  with  a  size  llEEE  shoe,  which 
meets  the  configuration  size,  sole,  and 
heel  thickness  specifications  of  MIL-S- 
13192  (1976)  and  weighs  1.25±0.2 
pounds." 
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6.  On  page  45754,  a  corrected  Figure  2  is  substituted  for  the  old  Hgarc  1. 
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7.  On  page  4575SJ  a  corrected  Figure  3  is  substituted  for  the  old  Figure  2. 
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8.  On  page  45756.  first  column,  the 
second  sentence  of  S7.1.3(a)  is  corrected 
to  read:  "The  midsagittal  plane  of  the 
test  dummy  is  vertical  and  parallel  to 
the  vehicle's  longitudinal  centerline, 
and,  if  possible,  the  same  distance  from 
the  vehicle's  longitudinal  centerhne  as 
the  midsagittal  plane  of  a  test  dummy 
positioned  in  the  driver  position  under 
S7.1.1." 

PART  672-{  AMENDED] 

9.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  13S2. 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

$572.44    (AmwMtodl 

10.  On  page  45767,  second  column,  the 
second  sentence  of  S  572.44(c)  is 
corrected  to  read:  "The  accelerometer  is 
mounted  on  the  rear  wall  of  the 
instrument  cavity  [Drawing  SID-087), 
with  its  seismic  mass  center  located 
from  a  point  0.9  inches  upward  and  0.5 
inches  to  the  left  of  the  mounting  bolt 
centerline  and  0.4  to  0.5  inches  rearward 
of  the  rear  wall  of  the  instrument 
cavity." 

PART  586— [AMENDED] 

11.  The  authority  citation  for  part  586 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  1382. 1401, 1407; 
delegation  of  authority  at  49  CFR  1.5a 

9586.6    [AmtfKtod] 

12.  On  Page  45770,  second  column, 
§  588.6  is  corrected  to  read: 


strsi^t.  and  has  a  whcelbate  of  102 
indies. 

Issued  on  September  11, 1991. 
|«ny  Ralph  Cmy. 
AdauaittnOor. 

[FR  Doc  n-«2272  Filed  9-16-91: 8:45  ud| 


Each  manufacturer  shall  maintain 
records  of  the  Vehicle  Identification 
Number  for  each  passenger  car  for 
which  information  is  reported  under 
S  586.5(b)(2)  until  December  31, 1998. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2127-0558) 

PART  587-{  AMENDED] 

11.  The  authority  citation  for  part  587 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

9  587 J   [Amandsd] 

12.  On  page  45779.  third  column. 
S  587.6(c)  is  corrected  to  read: 

(c)  In  configuration  2  (writh  two 
cameras  and  camera  mounts,  a  light  trap 
vane,  and  ballast  reduced),  the  moving 
deformable  barrier,  including  the  impact 
surface,  supporting  structure,  and 
carriage,  weighs  3,015  pounds,  has  a 
track  width  of  74  inches  in  the  crabbed 
configuration  when  the  wheels  are 
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CofwuRWf  informsKon  RoQutsflonst 
Unitonn  Tiro  Quailty  Grading 
Standards:  Traodwsar  Tost  Couroo 


AOCNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Fmal  rule. 


R  The  Uniforra  Tire  Quality 
Grading  Standards  (UTQGS)  contain 
detailed  testing  procedures  for 
generating  consumer  information  aboot 
the  treadwear.  traction,  and  temperature 
resistance  of  passenger  car  tires.  The 
treadwear  grading  procedures  specify 
the  specific  test  course  along  which 
treadwear  convoys  must  travel  to 
ensure  uniformity  among  test  grades. 
This  rule  amends  the  test  course  to 
account  for  potentially  unsafe  tra^c 
patterns  eilong  the  test  route.  The  agency 
has  concluded  that  the  course  change 
will  not  compromise  the  reliability  of  the 
treadwear  grades. 

DATES:  Effective  Dote:  The  amendments 
become  ^ective  December  16, 1991. 
Petitions  for  reconsideration.  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  the  agency  October 
17, 1991. 

addresses:  Petitions  for 
reconsideration  should  refer  to  Docket 
No.  25;  Notice  67  and  be  submitted  to 
the  following:  Administrator,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington, 
DC  20590. 

POR  FURTHER  INPORMATIOM  CONTACT: 
Mr.  Nelson  Gordy,  Office  of  Maricet 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-4797. 
SUPPLEMENTARY  INFORMATION:  The 

Uniform  Tire  Quality  Grading  Standards 
(UTQGS)  set  forth  conditions  and 
procedures  in  49  CFR  574.104(e)  for 
convoys  used  to  generate  treadwear 
data,  those  data  are  in  turn  used  to 
determine  treadwear  grades.  The 
treadwear  grades  inform  consumers 
about  the  amount  of  expected  tread  life 


for  each  tire  offered  for  sale.  This  allows 
the  tire  purchaser  to  compare  passenger 
car  tires  based  on  tread  bfe.  AJthoogh 
these  treadwear  grades  are  not  intended 
to  be  used  to  predict  the  actual  mileage 
that  a  particular  tire  will  achieve,  they 
must  be  sufficiently  accurate  to  help 
consumers  choose  among  tires  based  on 
their  related  tread  life. 

On  March  26, 1991.  the  agency 
proposed  amending  the  specified 
roadway  course  on  which  treadwear 
convoys  are  required  to  be  run.  (56  FR 
12503)  As  a  result  of  recent  road 
improvements,  the  current  course,  as 
specified  in  appendix  A  to  the  UTQGS. 
poses  a  significant  safety  problem  to 
certain  test  convoys  which  must  make  a 
U-tum  on  a  heavily  travelled  road. 
Accordingly,  the  agency  proposed 
substituting  a  similar  3.6  mile  portion  to 
the  test  course  at  a  more  convenient 
location  to  help  the  adversely  affected 
convoys  avoid  the  U-tum.  The  agency 
tentatively  determined  that  differences, 
if  any,  in  the  wear  characteristics 
between  the  two  alternate  portions  of 
the  test  course  should  have  an 
insignificant  effect  on  treadwear  grades. 

The  agency  received  one  comment  to 
the  proposal  from  Smithers  Laboratory 
which  supported  the  proposal.  No 
comments  were  received  opposing  the 
proposal.  The  agency  therefore  has 
decided  to  amend  the  treadwear  test 
course,  as  proposed.  Accordingly,  test 
convoys  may  travel  on  an  alternative  3.6 
mile  leg  of  the  test  course  to  avoid  the 
unsafe  traffic  situation. 

Rulemaking  Analyses  sad  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulotory 
Policies  and  Procedures 

NHTSA  has  determined  that  this  rule 
is  not  a  major  rule  under  Executive 
Order  12291  nor  a  significant  rule  within 
the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  A  full  regulatory  evaluation 
is  not  required  because  the  rule  will  not 
change  test  costs  and  will  only 
insignificantly  change  the  test 
procedures.  The  economic  impacts  will, 
therefore,  be  minimal.  The  amendment 
responds  to  changing  a  potentially 
dangerous  traffic  condition  recently 
imposed  on  test  convoys. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  Based  upon 
the  agency's  evaluation,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Tire 
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manufacturers  tydically  will  not  qualify 
as  small  entities.  While  some  UTQGS 
testing  organizations  may  be  small 
entities,  the  amendment  will  not  have  a 
significant  economic  impact  on  them 
since  test  costs  will  not  be  affected. 
Small  organizatioas  and  governmental 
jurisdictions  which  purchase  tires  will 
not  be  affected  sitice  the  amendment 
will  not  a^ect  thelcost  or  treadwear 
grading  of  tires. 

Executive  Order  1 2612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  1|Z612.  It  has  been 
determined  that  itiwill  have  no 
Federalism  implications  that  warrant 
preparation  of  a  Federalism  report. 

National  Environmental  Policy  Act 

As  it  is  required  to  do  under  the 
National  Environqiental  Policy  Act  of 
1969.  NHTSA  has  considered  the 
environmental  imtact  of  this  rulemaking 
and  determined  tliat  it  will  not  have  any 
significant  impaction  the  quality  of  the 
human  environme>iL 

List  of  Subjects  in|49  CFR  Fart  575 

Consumer  protaction.  Labeling,  Motor 
vehicle  safety.  Mqtor  vehicles.  Rubber 
and  rubber  produtts.  Tires. 

PART  S75-CON$UMER 
INFORMATION  REGULATIONS 

In  consideration  of  the  foregoing.  49 
CFR  575.104.  Uniform  Tire  Quality 
Grading  Standarc  s  is  amended  as 
follows: 


1.  The  authority 
continues  to  read 


Authority:  IS  U.S. 
1423;  delegation  of 


citation  for  part  575 
as  follows: 


Z.  1392. 1401. 1407. 1421. 
thority  at  49  CFR  1.5a 


(U 


SS7S.104    [Anwndsd] 

2.  In  9  575.104.  me  portions  of 
appendix  A  addressing  the  Eastern  Loop 
and  Northwestenf  Loop  are  revised  to 
read  as  follows: 


Eastern  Loop.  From  junction  of  Loop 
Road  306  and  FM388  (2),  make  right  turn 
onto  FM386  and  drive  east  to  junction 
with  FM2334  (13).  Turn  right  onto 
FM2334  and  proceed  south  across 
FM765  (14)  to  junction  of  FM2334  and 
US87  (15).  For  convoys  that  originate  at 
Goodfellow  AFB,  make  U-tiun  and 
return  to  junction  of  FM388  and  Loop 
Road  306  (2)  by  the  same  route.  For 
convoys  that  do  not  originate  at 
Goodfellow  AFB,  upon  reaching  junction 
of  FM2334  and  US87  (15),  make  U-Tum 
and  continue  north  on  FM2334  past  the 
intersection  with  FM388  to  Veribest 
Cotton  Gin,  a  distance  of  1.8  miles 
beyond  the  intersection.  Make  U-turn 
and  return  to  junction  of  FM2334  and 
FM388.  Turn  right  onto  FM388,  proceed 
west  to  junction  FM388  and  Loop  Road 
306. 

Northwestern  Loop.  From  junction  of 
Loop  Road  306  and  FM388  (2),  make 
right  timi  onto  Loop  Road  306.  Proceed 
onto  US277.  to  junction  with  FM2105  (8). 
Turn  left  onto  FM2105  and  proceed  west 
to  junction  with  US87  (10).  Turn  right  on 
US87  and  proceed  northwest  to  the 
junction  with  FM2034  near  the  town  of 
Water  Valley  (11).  Turn  right  onto 
FM2034  and  proceed  north  to  Texas  208 
(12).  Turn  right  onto  Texas  208  and 
proceed  south  to  junction  with  FM2105 
(9).  Turn  left  onto  FM2105  and  proceed 
east  to  junction  with  US277  (8).  Turn 
right  onto  US277  and  proceed  south  onto 
Loop  Road  306  to  junction  with  FM388    . 
(2).  For  convoys  that  originate  at 
Goodfellow  AFB,  turn  right  onto  FM388 
and  proceed  to  starting  point  at  junction 
of  FL  McKavitt  Road  and  FM388  (1).  For 
convoys  that  do  not  originate  at 
Goodfellow  AFB,  do  not  turn  right  onto 
FM388  but  continue  south  on  Loop  Road 
306. 


3.  In  J  575.104,  the  Chart  "KEY  POINTS 
ALONG  TREADWEAR  TEST  COURSE. 
APPROXIMATE  MILEAGES.  AND 
REMARKS"  is  revised  to  read  as 
follows: 

HUJNO  COOe  4S10-SS-M 
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KKY  h)INTS  A1.0N(;  TKKADWKAK 

TKST  ((MKSK,  AI'PROX.  MlhKA(rKS. 

AND  REMARKS 

Mileagen      Remnrkx 


1  Ft.McKavittRoad& 

0 

FM388 

2  FM388&  Loop  306' 

2 

STOP 

3  Loop  306  &IJS277  .. 

10 

4  Sonora  

72 

5  US277&FM189  ... 

88 

6  FM  189  &  Texas  163. 

124 

7  Historical  Marker  . . . 

143 

U-TURN 

(Camp  Hudson)    . 

4  Sonora  

214 

3  Loop  306  &  US  277.. 

276 

2  FM388&Loop306  . 

283 

13  FM388&FM2334t 

290 

STOP 

14  FM 2334 &FM 765.. 

292 

STOP 

15  FM2334&US87  ... 

295 

U-TURN 

14  FM 2334 &FM 765.. 

298 

STOP 

13  FM 388 &FM 2334.. 

300 

STOP/ YIELD/ 
BLINKING  RED 
LIGHT 

2  FM388&Loop306  . 

307 

STOP/ YIELD/ 
BLINKING  RED 
LIGHT 

8  US  277  &FM  2105  .. 

313 

9  FM  2105  &  Texas  208 

317 

STOP 

10  FM2105&US87  ... 

320 

STOP 

11  FM2034&US87  ... 

338 

12  FM  2034  &  Texas  208 

362 

YIELD 

9  FM  2105  &  Texas  208 

387 

8  FM  2105  &  US  277  .. 

391 

YIELD/STOP 

2  FM  388  &  Loop  306* 

398 

1  Ft.  McKavitt  Road  & 

400 

' 

FM388 

16  Veribest  Cotton  Gin  . 

1.8 

U-TURN 

•  Convoys  not  originating  at  Goodfeilow  AFB  will  not 
traverse  the  leg  of  course. 

t  Convoys  not  originating  at  Goodfeilow  AFB  will  pro- 
ceed to  16,  Veribest  Cotton  Gin,  Make  U-Turn  and  return 
to  13. 

FIGURE  2 

BILUNO  cow  4«10-6«-C 
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4.  In  5  575^04.  ijigure  3  is  revised  to         ACTION:  Notice  of  closure. 
read  as  follows: 


WATEK  VMXET 


S 


,CAHP  HUOSOM  Sin 


DEPARTMENT  O  '  COMMERCE 


FIOMEl 


Issued  on:  September  11. 1991. 
Jerry  Ralph  Curry. 
Administrator. 
[FR  Doc  91-22229  Fled  9-16-91:  8:45  ami 

BiUJNO  COOC  4910-»-l  I 


National  Oceanip 
Administration 


and  Atmospheric 


JMI 


SO  CFR  Part  661 
[Docket  No.  910494-1098] 

Ocean  Salmon  Fisheries  Off  tt>e 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  BIOAA.  Commerce. 


SUMMARY:  NOAA  announces  the  closure 
of  the  commercial  salmon  fishery  for  all 
salmon  species  in  the  exclusive 
economic  zone  (EEZ)  from  Horse 
•Mountain,  California,  to  the  U.S.-Mexico 
border  at  midnight,  August  27, 1991,  to 
ensure  that  the  coho  salmon  quota  is  not 
exceeded.  The  Director,  Northwest 
Region.  NMFS  (Regional  Director), 
determined  that  the  separate  catch 
quota  of  5.000  coho  salmon  reserved 
preseason  for  the  commercial  fishery  in 
this  subarea  would  be  reached  and  the 
fishery  for  all  salmon  species  should  be 
closed  at  midnight,  August  27, 1991.  The 
regularly  scheduled  commercial  fishery 
in  this  subarea  reopened  for  all  salmon 
species  except  coho  salmon  at  0001 
hours  local  time,  August  28. 1991.  This 
action  is  necessary  to  conform  to  the 
preseason  notice  of  1991  management 
measures  and  is  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective:  Closure  of  the  EEZ 
from  Horse  Mountain.  California,  to  the 
U.S.-Mexico  border  to  commercial 
fishing  for  all  salmon  species  was 
effective  at  2400  hours  local  time, 
August  27, 1991.  The  regularly  scheduled 
commercial  fishery  in  this  subarea 
reopened  for  all  salmon  species  except 
coho  salmon  effective  at  0001  hours 
local  time,  August  28. 1991.  Actual 
notice  to  affected  fishermen  was  given 
prior  Mariners  broadcasts  as  provided 
by  50  CFR  661.20.  661.21.  and  661.23. 

Comments:  Public  comments  are 
invited  until  September  27. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten.  Director. 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle.  WA  98115- 
0070;  or  E.  Charles  Fullerton.  Director, 
Southwest  Region.  National  Marine 
Fisheries  Service.  300  S.  Ferry  Street, 
Terminal  Island,  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT 

William  L  Robinson  at  206-526-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 
S  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  under 
S  661.23.  close  the  commercial  or 


recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

In  its  emergency  interim  rule  and 
preseason  notice  of  1901  management 
measures  (56  FR  Z1311.  May  8. 1991). 
NOAA  announced  that  the  commercial 
salmon  fishery  for  all  salmon  species  in 
the  EEZ  from  Horse  Mountain, 
California,  to  the  U.S.-Mexico  border 
would  open  on  August  1  and  continue 
through  the  earliest  of  September  30  or 
the  attainment  of  the  coho  salmon 
quota.  Upon  attainment  of  the  coho 
salmon  quota,  the  fishery  would  reopen 
in  this  subarea  for  all  salmon  species 
except  coho  salmon  and  continue 
through  September  30. 

The  commercial  fishery  in  this 
subarea  opened  for  all  salmon  species 
from  August  1  through  August  2  based 
on  the  projection  that  the  subarea  catch 
quota  of  5,000  coho  salmon  would  be 
caught  within  2  days  (56  FR  40288. 
August  14. 1991).  then  reopened  for  all 
salmon  species  except  coho  salmon 
from  August  3  through  August  11. 
Beginning  August  12,  the  commercial 
fishery  reopened  for  all  salmon  species 
when  it  was  determined  that  the  August 
2  closure  was  based  on  an  overestimate 
of  the  actual  catch  of  coho  salmon. 

According  to  the  best  available 
information  on  August  26. 1991,  the 
commercial  fishery  catch  was  projected 
to  reach  the  5,000  coho  sabnon  quota  by 
midnight,  August  27, 1991.  Therefore,  the 
commercial  fishery  in  the  subarea  from 
Horse  Mountain,  California,  to  the  U.S.- 
Mexico border  was  closed  for  all  salmon 
species  effective  2400  hours  local  time, 
August  27, 1991.  In  accordance  with  the 
preseason  notice  of  1991  management 
measures,  the  regularly  scheduled 
fishery  in  this  subarea  reopened  for  all 
salmon  species  except  coho  salmon 
effective  0001  hours  local  time,  August 
28, 1991. 

In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661^, 
actual  notice  to  fishermen  of  this  action 
was  given  prior  to  the  times  listed  above 
by  telephone  hotline  number  (206)  528- 
6667  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  arid  the  California 
Department  of  Fish  and  Game  regarding 
this  action  affecting  the  commercial 
fishery  from  Horse  Mountain,  California, 
to  the  U.S.-Mexico  border.  The  State  of 
California  will  manage  the  commercial 
fishery  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
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Federal  action.  This  notice  does  not 
apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  until 
September  27. 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12^. 

List  of  Subjects  in  SO  CFR  Part  661 

Fisheries,  Fishing,  Indians.  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seg. 

Dated:  September  12. 1991. 
David  S.  Crestiii. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doa  91-22304  Filed  »-12-01:  3:12  amj 
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NUCLEAR  REGUlATORY 
COMMISSION 

lOCFRPartSI 
RIN31SO-AD94 

Environmental  Review  for  Renewal  of 
Operating  Licences 

agency:  Nuclear  ilegulatory 

Commission. 

action:  Proposed  rule. 


summary:  The  Ni  iclear  Regulatory 
Commission  [NRC]  is  proposing  to 
amend  its  regulat  ons  to  establish  new 
requirements  for  invironmental  review 
of  applications  to  renew  operating 
licenses  for  nucle  ir  power  plants.  The 
proposed  amenditents  would  define  the 
number  and  scope  of  environmental 
impacts  that  wou  d  need  to  be 
addressed  as  par  of  a  license  renewal 
application.  Concurrent  with  the 
proposed  amendipents,  the  NRC  is 
publishing  for  coitiment  (1)  a  draft 
generic  environmental  impact  statement, 
(2)  a  draft  regulat  ory  guide,  (3)  a  draft 
environmental  sti  indard  review  plan, 
and  (4)  a  draft  rej  ulatory  analysis, 
which  supplemen  I  the  proposed 
amendments.  A  v  rorkshop  on  the 
proposed  amendi  lents  and  the  draft 
generic  environm  >ntal  impact  statement 
will  be  held  during  the  comment  period. 
DATES:  Commentiperiod  expires 
December  18, 19911.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  sol  but  the  Commission  is 
able  to  assure  consideration  only  of 
comments  received  on  or  before  this 
date.  Notificatioi^  of  intent  to  attend  the 
workshop,  concurrent  session 
preferences,  and  desire  to  participate  as 
a  panelist  during  |a  specific  session 
should  be  received  by  the  staff  no  later 
than  October  4, 1991.  Comments  on  the 
proposed  agenda  received  by  the  staff 
by  October  4, 1991,  will  be  considered  in 
developing  the  fi^al  workshop  agenda. 
A  final  agenda  aid  detailed  information 
on  each  session  will  be  available  after 
October  18, 1991.  This  information  will 
be  mailed  to  all  i  idividuals  and 


organizations  who  notify  the  NRC  of 
their  intent  to  attend  and  to  others  who 
request  it.  The  workshop  will  be  held  on 
November  4  and  5, 1991. 
ADDRESSES:  Send  conunents  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  hand 
deliver  comments  to  the  Office  of  the 
Secretary.  One  White  Flint  North,  11555 
Rockville  Pike.  Rockville,  Maryland 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW..  (Lower  Level).  Washington.  DC 
between  the  hours  of  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays.  The 
workshop  will  be  held  at  the  Rosslyn 
Westpark  Hotel.  1900  North  Fort  Myer 
Drive,  Arlington.  Virginia  22209.  Send 
notification  of  intent  to  attend  and 
desire  to  participate  as  a  panelist  during 
a  specific  session  to  Donald  Cleary, 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Conmiission. 
Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  Cleary,  Division  of  Safety  Issues 
Resolution,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
telephone  (301)  492-393a 
SUPPtEMENTARY  INFORMATION: 

I.  Introduction 

IL  Background  

A.  License  RenewaI-10  CFR  part  54 

B.  Environmental  Review 

C.  Use  of  Generic  Rulemaking 
in.  Proposed  Action 

A  Proposed  Amendments 

B.  Generic  Environmental  Impact 
Statement 

C.  Regulatory  Guidance  To  Support  the  10 
CFR  part  51  Revisions 

D.  Public  Comments  on  Advance  Notice  of 
Proposed  Rulemaking. 

rv.  Questions 

V.  Availability  of  Documents 

VI.  Workshop 

VII.  Submittal  of  Comments  in  an  Electronic 
Format 

VIIL  Environmental  Impact  Categorical 
Exclusion 

IX.  Paperwork  Reduction  Act  Statement 

X.  Regulatory  Analysis 

XI.  Regulatory  Flexibility  Act  Certification 

XII.  Backfit  Analysis 

I.  Introduction 

The  Commission  is  proposing  to 
amend  10  CFR  part  51  to  improve  the 
efficiency  of  the  process  of 


environmental  review  when  an 
applicant  seeks  to  renew  an  operating 
license  for  up  to  an  additional  20  years. 
To  prepare  for  possible  license  renewal 
applications,  the  Commission 
considered  the  merits  of  relying  on  the 
existing  framework  for  environmental 
review  in  part  51  rather  than  revising 
part  51.  In  reaching  its  decision  to  revise 
part  51,  the  Commission  considered  the 
following  factors:  (1)  License  renewal 
will  involve  nuclear  power  plants  for 
which  the  environmental  impacts  of 
operation  are  weU  understood  as  a 
result  of  data  evaluated  from  operating 
experience  to  date;  (2)  activities  and 
requirements  associated  with  license 
renewal  are  anticipated  to  be  within  this 
range  of  operating  experience,  thus 
environmental  impacts  can  reasonably 
be  predicted:  and  (3)  changes  in  the 
environment  around  nuclear  power 
plants  are  generally  gradual  and 
predictable  with  respect  to 
characteristics  important  to 
environmental  impact  analyses. 

The  Commission  has  conducted  a 
study  of  the  potential  environmental 
impacts  of  license  renewal.  The 
objective  of  the  study  was  to  (1)  identify 
all  the  potential  impacts  to  the 
environmental  and  other  National 
Environmental  Policy  Act  (NEPA)  issues 
associated  with  plant  license  renewal, 
(2)  determine  which  of  these 
environmental  impacts  and  other  NEPA 
issues  could  be  evaluated  generically  for 
all  plants,  and  (3)  determine  the 
significance  of  these  issues  that  could  be 
generically  evaluated.  The  analyses  and 
results  of  this  study  are  presented  in  the 
draft  Generic  Environmental  Impact 
Statement  (GEIS)  (NUREG-1437).  which 
is  being  published  for  comment 
concurrently  with  this  proposed  rule. 
The  staff  concludes  in  the  GEIS  that 
only  a  limited  number  of  the  total 
potential  impacts  carmot  be  evaluated 
generically.  Those  impacts  that  cannot 
be  evaluated  generically  will  have  to  be 
evaluated  for  each  plant  before  its 
license  is  renewed.  However,  the 
environmental  impacts  that  can  be 
generically  evaluated  will  not  have  to  be 
evaluated  for  each  plant 

The  GEIS  provides  the  basis  for  this 
rulemaking.  To  develop  the  GEIS,  the 
NRC  staff  followed  the  recommended 
procedures  of  the  Council  on 
Environmental  Quality  (CEQ).  including 
scoping  activities  such  as  consulting  the 
CEQ  and  other  Federal  agencies,  a 
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public  workshop  held  on  November  12- 
14. 1989  (54  FR  41960;  October  13. 1989). 
and  publication  of  a  Notice  of  Intent  to 
prepare  the  CEIS  (55  FR  29967;  July  23. 
1990). 

The  proposed  rule  addresses  the 
potential  environmental  impacts  that  are 
generically  evaluated  for  aU  plants  in 
the  CEIS  and  codifies  the  findings  in  the 
CEIS.  In  addition,  those  potential 
impacts  that  are  not  generically 
evaluated  in  the  CEIS  are  identified  in 
the  proposed  rule  to  be  evaluated  on  a 
plant-specific  basis.  By  assessing  and 
codifying  certain  potential 
environmental  impacts  on  a  generic 
basis,  no  need  exists  to  address  these 
impacts  for  each  future  license  renewal. 
The  proposed  amendments  should  result 
in  considerable  savings  to  the  NRG,  the 
nuclear  utility  industry,  and  the  nuclear 
utility  ratepayers,  while  ensuring  that 
the  environmental  impacts  of  license 
renewal  are  evaluated,  as  required  by 
theNEPA. 

The  basic  information  and  the 
supporting  analysis  of  environmental 
impacts  that  serve  as  the  basis  of  this 
proposed  rulemaking  are  presented  in 
the  draft  CEIS.  NUREC-1437.  The  draft 
CEIS  and  these  proposed  amendments 
to  10  CFR  part  51  also  provide  the  basis 
for  developing  a  license  renewal  draft 
supplement  to  Regulatory  Guide  4.2. 
"Preparation  of  Environmental  Reports 
for  Nuclear  Power  Stations,"  which 
provides  guidance  on  the  format  and 
content  of  the  environmental  report  to 
be  submitted  as  part  of  the  license 
renewal  application.  Additionally,  the 
staff  also  prepared  a  draft 
Environmental  Standard  Review  Plan 
(NUREG-1429)  to  provide  guidance  to 
the  staff  on  the  scope  of  the  review 
necessary  to  implement  the  proposed 
amendments  to  part  51. 

11.  Background 

A.  License  Renewal— 10  CFR  Part  54 

A  significant  number  of  the  operating 
licenses  for  the  existing  nuclear  power 
plants  are  due  to  expire  in  the  early  part 
of  the  2l8t  century.  The  NRG  anticipates 
that  a  number  of  licensees  will  submit 
applications  to  renew  an  operating 
license  10  to  20  years  before  the  license 
expires.  The  first  of  these  applications  is 
expected  in  the  near  future.  The  NRG 
has  issued  a  proposed  rule.  10  CFR  Part 
54.  "Requirements  for  Renewal  of 
Operating  Licenses  for  Nuclear  Power 
Plants"  (55  FR  29043:  July  17. 1990).  that 
would  establish  the  requirements  that 
an  applicant  must  meet,  the  information 
that  must  be  submitted  to  the  NRG  for 
review  so  that  the  agency  can  determine 
whether  these  requirements  have  in  fact 
been  met.  and  the  application 


procedures.  The  proposed  part  54 
permits  the  renewal  of  an  operating 
license  for  up  to  an  additional  20-year 
increment  beyond  the  expiration  of  its 
current  license  (initial  licensee  authorize 
40  years  of  operation).  The  part  54  rule 
could  be  applied  to  meltiple  renewals  of 
an  operating  license  for  various 
increments.  However,  the  pert  51 
amendments  apply  to  one  renewal  of  the 
initial  license  for  up  to  20  years  beyond 
the  expiration  of  the  initial  license. 

License  renewal  for  each  plant  will  be 
based  on  the  current  licensing  basis  (i.e.. 
the  original  licensing  basis  for  the  plant 
as  amended  during  the  initial  license 
term)  and  changes,  as  necessary,  to 
address  the  effects  of  age-related 
degradation  on  systems,  structures,  and 
components  important  to  licoise 
renewal.  To  conply  with  10  CFR  part  54. 
the  licensee  shall  assess  and  determine 
those  activities  and  modifications  that 
are  necessary,  at  the  time  of  hcense 
renewal  and  throughout  the  renewal 
term,  to  ensure  continued  safe  operation 
of  the  plant  Each  licensee  shall  identify 
and  incorporate  those  activities 
necessary  for  managing  aging  into  its 
licensing  basis,  thereby  ensuring  that 
acceptable  margins  of  safety  are 
preserved  throt^out  the  license 
renewal  term.  In  addition,  each 
applicant  for  a  license  renewal  shall 
submit  an  enviromnenal  report  that 
complies  with  the  requirements  of  10 
GFR  part  51,  the  NRG  regulations 
governing  environmental  protection  for 
domestic  licensing. 

B.  Environmental  Review 

The  scope  of  the  NRG's  National 
Environmental  Policy  Act  (NEPA) 
review  is  found  in  10  CFR  part  51.  To 
meet  the  provisions  of  10  CFR  51.45.  tiie 
applicant  shall  submit  an  environmental 
report  (ER)  that  discusses  (1)  the  impact 
of  the  proposed  action  on  the 
environment.  (2)  any  adverse 
envirorunental  impacts  that  cannot  be 
avoided,  (3)  alternatives  to  the  proposed 
action.  (4)  the  relationship  between  local 
short-term  uses  of  the  environment  and 
maintenance  and  enhancement  of  long- 
term  productivity,  and  (5)  any 
irreversible  or  iiretrievable 
commitments  of  resources.  In  addition, 
the  licensee  shall  submit  an  analysis 
that  considers  and  balances  the 
environmental  effects  of  the  proposed 
action  and  the  alternatives  available  for 
reducing  or  avoiding  adverse 
environmental  effects,  as  well  as  the 
benefits  of  the  action.  The  NRG  will 
independently  review  this  material  and 
publish  the  results. 

Before  issuing  a  construction  permit 
(GP)  or  an  operating  license  (OL)  for  a 
nuclear  power  plant,  the  NRG  is 


required  to  assess  the  potential 
environmental  impacts  of  the  plant  to 
ensure  that  the  issuance  of  a  permit  or 
license  is  consistent  with  the  NEPA  and 
the  NRG  implementing  regulations  of  the 
NEPA  in  10  CFR  part  51.  For  tiu>se 
plants  licensed  subsequent  to  the 
enactment  of  the  NEPA  baseline 
quantitative  studies  and  monitoring 
programs  were  often  developed  for 
comparison  with  data  gathered  from 
later  programs  if  adverse  effects  of 
construction  or  operation  were 
reasonably  inferred  from  information 
obtained  during  the  gathering  of 
preconstruction  or  operational  baseline 
phases.  These  studies  were  part  of  the 
applicant's  environmental  report  and 
were  reviewed  in  the  staffs  final 
environmental  statement  (FES)  for  the 
specific  plant.  These  studies  and 
programs  were  restricted  to  the  impact 
assessment  of  important  resources  and 
important  species  described  in  the 
staffs  guidance  documents  soch  as 
Regulatory  Guide  4Z  and 
Environmental  Standard  Review  Plans 
(NUREG-0555).  The  staffs  final 
assessments  of  these  programs  were 
normally  stunmarized  in  each  plant- 
specific  FES.  On  the  basis  of  these 
reviews,  appropriate  environmental 
parameters  would  have  been  proposed 
for  monitoring  or  for  special  studies. 

Although  two  operating  nuclear  power 
plants  were  licensed  before  the  NEPA 
was  enacted  and  do  not  have  FESs.  the 
CEIS  did  consider  and  envelop  these 
plants.  Accordingly,  the  Commission 
believes  that  no  reason  exists  to  treat 
these  two  plants  differently  in  the 
environmental  review  for  each  plant's 
license  renewal. 

Additionally,  nonradiological 
discharges  of  pollutants  to  receiving 
waters  from  operating  nuclear  power 
plants  that  are  licensed  by  the  NRG  are 
subject  to  limitations  or  monitoring 
under  the  Federal  Water  Pollution 
Control  Act  (FWPCA),  administered  by 
the  U.S.  Environmental  Protection 
Agency  (EPA)  or  designated  State 
agencies.  The  resultant  reporting 
requirements  of  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  are  relied  upon  by  the  EPA  and 
designated  State  agencies  to  provide 
data  on  potential  problems.  Permits  are 
subject  to  review  and  approval  every  5 
years  and  may  be  modified  by  the 
permitting  authority  on  the  basis  of  an 
analysis  of  data  generated  from  plant- 
specific  NPDES  monitoring  programs. 

The  Commission  considers  that  one  of 
its  responsibilities  under  the  NEPA  is  to 
be  cognizant  of  significant 
environmental  impacts  during  the  term 
3f  a  plant's  operations.  For  impacts 
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involving  degradation  of  the  aquatic 
environment,  the  reporting  requirements 
of  an  NPDES  permit  authorized  by  the 
FWPCA  are  generilly  relied  upon  to 
alert  the  NRC  to  potential  problems.  In 
addition,  the  Comoiission  includes 
conditions  in  its  licenses  to  protect  the 
environment  in  accordance  with  10  CFR 
50.36(b).  These  coijditions  identify 
appropriate  requirements  for  reporting 
and  recording  environmental  data  and 
for  monitoring  reqiirements  to  protect 
the  nonaquatic  em  ironment  under  10 
CFR  part  50,  a  liceiise  may  also 
reference  environmental  protection 
plans,  environmental  technical 
specifications,  and  radiological 
technical  specifications.  Therefore,  the 
environmental  effgct  of  current 
operating  reactors  is  well  known  and 
the  probable  future  effect  if  licenses  are 
renewed  can  be  predicted  with  some 
confidence.  This  practice  is  consistent 
with  regulations  pnomulgated  by  the 
CEQ  that  direct  agencies  to  adopt 
monitoring  and  enforcement  programs, 
where  appropriate]  As  a  result  of  the 
staffs  environmenial  reviews,  certain 
environmental  conQitions,  including 
monitoring  requirelnents,  may  be 
included  in  NRC  licenses.  Licensees 
submit  the  informa|tion  from  monitoring 
of  these  condition^  to  the  NRC  on  a 
routine  basis,  and  ihe  Commission 
responds  as  approtriate. 

C.  Use  of  Generic  Rulemaking 

The  Commissiori  has  previously 
endorsed  the  genemc  rulemaking  process 
and  recognized  thej  advantages  of 
generic  rulemakina.  In  an  interim  policy 
statement  on  generic  rulemaking  to 
improve  nuclear  power  plant  licensing, 
these  advantages  were  identified: 

(a)  enhance  stabiliw  and  predictability  of 
the  licensing  proc'  *  3  by  providing  regulatory 
criteria  and  requiremfents  in  discrete  generic 
areas  on  matters  which  are  significant  in  the 
review  and  approval  pf  license  applications: 

(b)  enhance  public  uilderstanding  and 
confidence  in  the  intagrity  of  the  licensing 
process  by  bringing  qut  for  public 
participation  importafit  generic  issues  which 
are  of  concern  to  the  Agency  and  the  public; 

(c)  enhance  administfative  efficiency  in 
licensing  by  removing,  in  whole  or  in  patrt, 
generic  issues  from  sliaff  review  and 
adjudicatory  resolution  in  individual 
hcensing  proceedingai  and/or  by  establishing 
the  importance  (or  latk  of  importance)  of 
various  safety  and  environmental  issues  to 
the  decision  process:  (d)  assist  the 
Commission  in  resolving  complex 
methodology  and  policy  issues  involved  in 
recurring  issues  in  tht  review  and  approval  of 
individual  licensing  applications:  and  (e] 
yield  an  overall  saviilgs  in  the  utilization  of 
resources  in  the  licensing  process  by  the 
utility  industry,  thosel  of  the  public  whose 
interest  may  be  affec  ed  by  the  rulemaking, 
the  NRC  and  other  F«  deral.  State,  and  local 
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governments  with  an  expected  improvement 
in  the  quality  of  the  decision  process.' 

The  NRC  has  used  this  generic 
approach  in  several  part  51  rulemakings. 
Table  S-^  of  8  51.52  that  gives  the 
environmental  impacts  of  the 
transportation  of  radioactive  waste  and 
nuclear  fuel  is  an  example.  Applicants 
meeting  certain  criteria  can  use  the 
information  in  Table  S-4  as  the  basis  for 
their  evaluation  of  the  environmental 
impacts  of  the  transportation  of 
radioactive  waste  and  spent  fuel.  They 
are  not  required  to  conduct  their  own 
analysis  of  these  impacts.  Other 
examples  of  past  generic  part  51 
rulemakings  are  Table  S-3  of  S  51.51 
that  gives  the  enviroimiental  impacts  of 
the  nuclear  fuel  cycle  and  8  51.53  and 
8  51.95,  that  eliminate  the  requirement  to 
consider  need  for  power  and  alternative 
energy  sources  for  nuclear  reactors  at 
the  operating  license  stage  (47  FR 12940, 
Mardi  26, 1982).  Therefore,  this  rule  is 
consistent  with  the  NRC  policy. 

in.  Proposed  Action 

A.  Proposed  Amendments 

The  proposed  amendments  to  10  CFR 
part  51  would  establish  new 
requirements  for  environmental  review 
of  an  application  to  renew  a  license  for 
a  single  plant.  These  amendments  would 
require  the  applicant  to  address  only 
those  environmental  issues  that  require 
a  plant-specific  assessment  as  part  of  an 
application  for  each  plant.  Applicants 
for  all  plants  will  have  to  assess 
environmental  impacts  on  threatened 
and  endangered  species  and  impacts  on 
local  transportation  during  periods  of 
refurbishment  activities  related  to 
license  renewal.  These  refurbishment 
activities  are  those  activities  that  are 
plaimed  for  and  performed  on  a  nuclear 
power  plant  to  prepare  the  plant  for 
operation  during  the  period  the  license 
is  being  renewed.  These  activities 
include  equipment  replacements, 
overhauls,  maintenance,  inspection,  and 
testing.  For  other  issues,  all  applicants 
either  will  have  to  demonstrate  that 
their  plants  fall  within  defined  bounds 
of  plants  for  which  a  generic  conclusion 
about  an  issue  can  be  reached,  or,  if  an 
issue  does  not  fall  within  these  bounds, 
assess  that  issue.  Also,  as  part  of  its  ER, 
an  applicant  will  have  to  include  an 
analysis  of  whether  or  not  the  findings 
of  the  assessment  of  each  issue 
overturns  the  favorable  cost-benefit 
balance  for  hcense  renewal  found  in 
proposed  appendix  B  to  10  CFR  part  51. 


'  Generic  Rulemaking  To  Improve  Nuclear  Power 
Plant  Ucensing.  Interim  Policy  StatemenL  43  FR 
S8377;  Decemt>er  14. 197& 


The  proposed  amendments  codify  the 
conclusions  of  the  GEIS  for  those  issues 
for  which  a  generic  conclusion  can  be 
reached.  The  proposed  appendix  B, 
which  summarizes  the  Commission's 
findings  on  the  scope  and  magnitude  of 
environmental  and  other  effects  of 
renewing  the  operating  license  of  each 
nuclear  power  plant,  is  added  to  10  CFR 
part  51.  In  the  proposed  appendix,  the 
Commission  also  states  its  finding  that 
the  "renewal  of  any  operating  license 
for  up  to  20  years  will  have  accrued 
benefits  that  outweigh  the  economic, 
environmental,  and  social  costs  of 
license  renewal  *  *  *." 

In  addition,  the  proposed  amendments 
eliminate  the  requirement  that  the  NRC 
staff  must  prepare  a  supplemental 
environmental  impact  statement  (EIS) 
for  every  license  renewal  application; 
instead,  the  amendments  permit  the 
staff  to  prepare  an  environmental 
assessment  (EA)  if  certain  conditions 
are  met.  The  basis  for  this  proposed 
change  is  the  GEIS  finding  that  only  a 
limited  number  of  potential  impacts 
need  to  be  addressed  to  renew  a  license 
for  each  plant 

The  Commission  believes  that,  in 
many  instances,  this  limited  set  of 
potential  environmental  issues  will  be 
found  to  have  impacts  that  are 
nonexistent  or  small  and,  therefore, 
could  be  analyzed  in  an  EA  that  results 
in  a  finding  of  no  significant  impact 
(FONSI).  If  no  significant  impacts  are 
found  in  the  EA,  the  NRC  will  issue  a 
FONSI.  If  a  FONSI  cannot  be  made,  the 
environmental  review  process  would 
require  developing  a  draft  EIS  for  public 
comment  and  a  final  supplemental  EIS. 
The  supplemental  EIS  would  evaluate 
the  environmental  impacts  identified  in 
the  EA  and  their  effect  on  the  overall 
cost-benefit  balance.  The  NRC  will  issue 
a  supplemental  EIS  if  any  of  the  issues 
addressed  are  determined  to  have 
impacts  that  are  negative  and  either 
moderate  or  large,  as  the  terms  are 
defined  in  proposed  Appendix  B  of 
Subpart  A  of  Part  51.  Impacts  that 
otherwise  might  be  considered  moderate 
could  be  mitigated  to  small  by 
commitments  made  in  a  license  renewal 
application. 

The  proposed  amendments  would 
define  those  environmental  issues  that 
need  to  be  addressed  in  an  application 
to  renew  a  license  for  a  single  plant.  The 
Commission  wishes  to  emphasize  the 
importance  of  the  public  commenting  at 
this  time  on  environmental  reviews  in 
the  GEIS  and  the  findings  in  the 
proposed  rule.  After  the  final  rule  is 
published,  comment  on  environmental 
impacts  of  a  licensing  renewal  action  for 
a  plant  will  be  limited  to  those  impacts 
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that  ths  rule  requires  to  have  a  piant- 

spediic  evaluatioQ. 

However,  the  adoption  of  the 
proposed  amendments  would  not 
preclude  reopening  environmental 
issue*  if  gignificant  new  infoimation 
become*  available.  A  petition  to  amend 
10  CFR  part  51  will  be  acted  upon  if  new 
information  warrants  a  reopening  of 
issues.  The  Commission  plans  to 
periodically  review  the  GEIS  findings 
contaioed  in  appendix  B  to  part  51  and 
its  supporting  documentation. 

EnvironiRental  Impacts  To  Be  Reviewed 
To  Renew  a  License  for  Each  Plant 

The  Commission  concludes  that  the 
adverse  environmental  impacts  of 
license  renewal  are  minor  compared  to 
the  benefits  to  be  gained  from  continued 
operation  for  up  to  an  additional  20 
years  beyond  the  initial  license  period. 
However,  the  proposed  amendments 
require  that  each  applicant  address  in 
its  ER  those  environmental  issues  for 
which  no  generic  conclusion  can  be 
reached. 

The  NRC  sta^,  in  iU  GEIS,  divided  its 
conclusions  about  environmental 
impacts  into  three  categories  and  further 
drew  a  conclusion  about  the  significance 
of  each  impact. 

The  NRC  drew  one  of  the  following 
three  conclusions  about  each  impact: 

Category  1.  The  NRC  reached  a 
conclusion  about  this  impact  that 
applies  to  all  affected  plants. 

Category  2.  The  NRC  reached  a 
conclusion  about  this  impact  that 
applies  to  all  affected  plants  that  are 
within  certain  bounds. 

Category  3.  The  NRC  reached  a 
conclusion  about  this  impact  that  the 
licensee  shall  evaluate  this  impact  for 
each  plant  for  which  it  applies  to  renew 
a  license. 

The  NRC  then  determined  whether  the 
significance  of  an  impact  about  which  it 
had  drawn  one  of  these  three 
conclusions  is  "small,"  "moderate,"or 
"large." 

•  A  small  impact  is  so  minor  that  it 
warrants  neither  detailed  investigation 
nor  consideration  of  mitigative  actions 
when  the  impact  is  negative. 

•  A  moderate  impact  is  usually 
evident  and  usually  warrants 
consideration  of  mitigation  alternatives 
when  the  impact  is  negative. 

•  A  large  impact  involves  either  a 
severe  penalty  or  a  major  benefit  and 
mitigation  alternatives  are  always 
considered  when  an  impact  is  negative. 

The  following  includes  2  Category  3 
issues  and  combines  22  Category  2 
issues  into  10  issues.  The  issues  which 
must  be  addressed  are  as  foiknvs: 


(1)  The  applicant  must  submit  an 
assessment  of  potential  impacts  on 
threatened  or  endangered  species. 

(2)  Aquatic  impacts  of  entrainment 
impingement,  and  heat  shock  are 
potential  problems  at  plants  with  once- 
throu^  or  cooling-pond  heat  dissipation 
systems.  However,  plant  operations  and 
efSuents  that  have  the  potential  to  cause 
these  impacts  are  under  the  regulatory 
authority  of  EPA  of  SUte  authorities. 
The  permit  process  authorized  by  the 
FWPCA  is  an  adequate  mechanism  for 
control  and  mitigation  of  these  potential 
aquatic  impacts.  If  an  applicant  to 
renew  a  license  has  appropriate  EPA  or 
State  permits,  further  NRC  review  of 
these  potential  impacts  is  not 
warranted.  Therefore,  the  proposed  rule 
requires  an  applicant  to  provide  the 
NRC  with  certification  that  it  holds 
FWPCA  permits,  or  if  State  regulation 
applies,  current  State  permits.  If  the 
applicant  does  not  so  certify,  it  must 
assess  these  aquatic  impacts. 

(3)  Potential  aquatic  impacts  from  any 
refurbishment  activities  would  be  minor 
or  insignificant  if  best  management 
practices  are  used  to  control  soil  erosion 
or  spills.  The  proposed  rule  requires 
applicants  to  submit  evidence  of  a 
construction  impact  control  program. 

(4)  For  plants  located  at  inland  sites 
and  using  cooling  ponds,  the  applicant 
must  assess  groundwater  quality 
impacts. 

(5}  For  plants  using  Ranney  wells  or 
pumping  100  or  more  gallons  per  minute 
and  having  wells  in  the  cone  of 
depression,  the  applicant  must  assess 
groundwater-use  conflicts. 

(6)  For  potential  terrestrial  impacts, 
the  NRC  staff,  in  the  GEIS,  concluded 
that  the  only  potential  impact  that  need 
be  evaluated  to  renew  a  license  for  each 
plant  was  any  potential  impact  on 
important  plant  and  animal  habitats. 
These  could  include  wetlands,  wildlife 
concentration  areas,  and  certain  plant 
life  environments.  The  proposed  rule 
requires  applicants  to  assess  any 
potential  impacts  on  such  plant  and 
animal  habitats  if  construction  activities 
generated  by  refurbishment  or  extended 
operation  could  affect  these  resources. 

(7)  The  proposed  amendments 
required  any  license  renewal  applicant 
whose  site  does  not  have  access  to  a 
low-level  radioactive  waste  disposal 
facility,  to  assess  environmental  impacts 
of  low-level  waste  management 

(8)  Eadi  applicant  must  verify  that 
adequate  provisions  have  been  taken  to 
ensure  that  transmission  line  electric 
shock  effects  are  not  a  health  hazard. 
The  applicant  may  rely  on  National 
Electric  Safety  Codes  for  this 
assesement 


(9)  An  applicant  with  a  plant  at  a  lite 
in  a  low-population  area,  as  defined  by 
numerical  criteria  on  population  and 
distance  from  sizable  cities  or  in  areas 
where  growth  control  measures  are  in 
effect,  must  access  housing  impacts. 

(10)  For  socioeconomic  impacts,  all 
applicants  must  assess  potential 
transportation  impacts  during 
refurbishment 

(11)  Applicants  widi  plants  using 
cooling  ponds,  lakes,  or  canals,  or 
discharging  cooling  water  to  small  rivers 
must  address  effects  of  microbiological 
organisms  on  human  health. 

(12)  Applicants  who  exceed  threshold 
criteria  for  cost  of  refurbishment 
operating  and  maintenance,  and  fuel 
costs  must  submit  a  cost  analysis  to 
demonstrate  the  cost  advantages  of 
license  renewal  over  the  most 
reasonable  replacement  alternative. 
Applicants  must  also  assess  for  certain 
plants  the  geothermal  alternative. 

B.  Generic  Environmental  Impact 
Statement 

The  GEIS  establishes  the  bounds  and 
significance  of  potential  envirormiental 
impacts  at  all  118  light-water  nuclear 
power  reactors  currently  licensed  to 
operate  or  expected  to  be  licensed  to 
operate  in  the  United  States  (113  nuclear 
power  plants  were  licensed  to  operate 
as  of  June  30, 1902,  plus  Bellefonte  Units 
1  and  2,  Comanche  Peak  Unit  2,  and 
Watts  Bar  Units  1  and  2).  For  the  GEIS, 
the  NRC  staff  assessed  all 
environmental  issues  that  may  be  of 
concern  to  the  NRC  in  its  reviews  of 
applications  to  renew  operating  licenses 
at  these  118  nuclear  power  plants.  The 
scope  of  these  issues  reflects  the 
potential  effects  of  plant  refurbishment 
activities  associated  with  hcense 
renewal,  an  additional  20  years  of  plant 
operation,  and  possible  change  in  the 
plant  environmental  setting.  For  this 
analysis,  all  of  the  environmental  issues 
identified  were  combined  into  104 
issues.  For  each  type  of  environmental 
impact  the  staff  attempts  to  establish 
generic  findings  encompassing  as  many 
nuclear  power  plants  as  possible.  Plant- 
and  site-specific  information  is  used  in 
developing  these  generic  findings.  In 
conj\mction  with  the  proposed  rule 
change,  this  GEIS  also  provides  an 
applicant  seeking  to  renew  an  operating 
license  information  and  analyses  that  it 
may  reference  in  the  application.  Further 
guidance  on  the  format,  content,  and 
analysis  standards  for  environmental 
documentation  in  their  application  is 
provided  in  draft  Regulatory  Guide  4.2. 
Supplement  1. 
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The  analytical  Approach  to  assessing 
environmental  impacts  in  this  CEIS 
involves  four  stages: 

(1)  Characterize  each  issue  on  the 
basis  of  informatijan  from  past  plant 
construction  and  Current  operating 
experience  to  establish  a  baseline. 

(2)  Assess  the  eixtent  to  which 
activities  and  reqpirements  associated 
with  Ucense  reneiival  may  differ  from  the 
baseline.  i 

(3)  Assess  poteitial  relevant  changes 
in  the  environment  and  estimate  trends 
for  the  technology  and  economics  of 
alternative  energy  sources. 

(4)  Combine  thase  separate  analyses 
to  fully  characterise  the  nature  and 
magnitude  of  impacts  and  other  issues 
that  will  result  frotn  the  refurbishments 
necessary  for  license  renewal  and  the 
potential  environmental  impacts  of 
operating  plants  for  20  years  beyond 
their  current  40-yqar  licensing  limit 

The  upper  bounii  scenario  of 
refurbishment  activities  and  plant 
operation  that  may  be  brought  about  by 
license  renewal  is{  described  in  detail  in 
appendix  B  to  the  GEIS.  All  plants  are 
considered  envelcped  by  appendix  B  to 
the  GEIS.  T^"  '•on^e  of  environmental 
issues  considered  in  the  CEIS  was 
identified  from  pakt  studies  of  nuclear 
power  plant  construction  and  operation 
(principally  EISs),  {consultations  with 
Federal  and  State  regulatory  agencies, 
and  input  from  the  nuclear  utility 
industry  and  the  general  pubUc. 

The  analyses  inlthe  CEIS  drew  on  an 
extensive  body  of  published  materials 
from  government.  Industry,  academia, 
and  other  sources  about  operation  and 
maintenance  of  nuclear  power  plants 
and  their  effects  oft  the  environment. 
Additional,  plant-ffiecific  information 
not  otherwise  available  was  collected 
by  the  Nuclear  UUtities  Management 
and  Resources  Council  (NUMARC)  and 
made  available  to  Oak  Ridge  National 
Laboratory  (ORNii)  for  use  in  the  report. 
This  information  it  available  in  the  NRC 
Public  Document  ^oom.  A  team  of 
environmental  specialists  from  ORNL 
interviewed  Federal,  State,  and  local 
regulatory  official!,  as  well  as  persons 
from  business  and  other  private 
organizations  in  the  vicinity  of  nuclear 
power  plants,  as  pbrt  of  the  effort  to 
establish  the  scopt  for  the  GEIS. 

The  objectives  df  the  GEIS  are  to  (1) 
provide  an  understanding  of  the  types 
and  severity  of  en'  rironmental  impacts 
that  may  occur  as  la  result  of  renewing 
operating  licenses  Ifor  nuclear  power 
plants,  (2)  identify  and  assess  those 
impacts  expected  \o  be  generic  to 
license  renewal,  ai  id  (3)  deflne  the 

be  addressed  by  the 
NRC  and  the  applicants  in  plant-specific 
license  renewal  pr  [feedings. 
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The  broad  topical  areas  covered  are 
surface-water  quality,  aquatic  ecology, 
groundwater,  terrestrial  ecology,  human 
health,  socioeconomics,  postulated 
accidents,  waste  management 
decommissioning,  need  for  generating 
capacity,  and  alternatives  to  license 
renewal. 

In  the  GEIS.  the  NRC  staff  identified 
and  evaluated  the  significance  of  the 
environmental  impact  of  each  of  104 
environmental  issues  associated  with 
the  renewal  of  individual  plant  licenses. 
For  80  issues,  the  staff  reached  a  generic 
conclusion  that  the  potential 
environmental  impacts  are  acceptable. 
For  22  issues,  this  conclusion  could  be 
reached  for  some  subset  of  all  nuclear 
power  plants  that  were  within  bounds 
defined  in  the  GEIS.  For  2  issues,  the 
staff  concluded  that  no  generic 
conclusion  on  impacts  could  be  reached. 

The  Commission  is  proposing  to  limit 
the  scope  of  environmental  review. for 
each  plant  license  renewal  to  only  those 
impacts  for  which  no  generic  conclusion 
could  be  reached  (i.e.,  Categories  2  and 
3].  All  applicants  will  be  required  to 
provide  appropriate  information  and 
analyses  in  their  license  renewal 
applications  for  all  Category  2  and  3 
impacts  identiHed  in  the  GEIS. 

An  evaluation  of  the  impacts  that 
have  been  assessed  on  a  generic  basis  is 
summarized  in  a  proposed  new 
appendix  B  to  part  51. 

The  NRC's  NEPA  review  procedures 
in  part  51  require  "a  preliminary 
analysis  which  considers  and  balances 
the  environmental  and  other  effects  of 
the  proposed  action  and  the  alternatives 
available  for  reducing  or  avoiding 
adverse  environmental  and  other 
effects,  as  well  as  the  environmental, 
economic  technical,  and  other  benefits 
of  the  proposed  action"  (S  51.71(d)).  This 
analysis  is  found  in  chapter  10  of  the 
GEIS.  Table  10.1,  "Summary  of 
Conclusions  on  NEPA  Issues"  in  the 
GEIS  is  included  in  these  proposed 
amendments  as  proposed  Table  B.l  of 
appendix  B  of  subpart  A  of  part  51.  The 
table  lists  each  environmental  issue 
addressed  in  the  GEIS.  states  the 
conclusions,  and  includes  an  assessment 
of  the  benefit  or  cost  involved.  The 
major  benefit  is  the  electric  energy  that 
would  be  produced  by  a  plant  whose 
license  is  renewed.  The  major  economic 
costs  are  those  for  refurbishing  and  for 
operating  and  maintaining  a  plant 
during  the  renewal  term  of  up  to  20 
years.  For  those  adverse  environmental 
impacts  that  can  be  assessed  generically 
(Category  1  and.  for  a  subset  of  plants. 
Category  2),  the  adverse  impact  is 
identified  as  small.  For  environmental 
impacts  for  which  generic  conclusions 
can  be  reached.  Table  B-1  shows  that 


no  adverse  environmental  impacts  exist 
that  would  offset  the  benefits  of  license 
renewal. 

The  other  NEPA  review  requirements 
in  10  CFR  part  51  that  have  been 
codiHed  in  Table  B-1  are  a  review  of 
short-  and  long-term  benefits  and 
productivity  and  irreversible 
commitments  of  resources.  The  principal 
short-term  beneflt  from  continued 
operation  of  nuclear  plants  is  the 
production  of  electrical  energy  from  an 
existing  capital  asset. 

The  Commission  finds  that  the 
resource  commitments  involved  in 
hcense  renewal  do  not  differ  from 
resource  commitments  required  during 
the  initial  operating  license  term. 
However,  additional  nuclear  fuel  will  be 
used,  and  small  amounts  of  materials 
will  be  used  for  plant  refurbishment  A 
minor  amount  of  additional  land  would 
be  used. 

Summary  of  Issues  Analyzed  in  the 
GEIS 

The  following  describes  those 
environmental  issues  that  were 
examined  for  the  GEIS,  and  summarizes 
th'^onclusions  by  major  topical  area. 

1.  Surface  Water  Quality 

For  the  GEIS.  the  NRC  staff  examined 
water  quality,  water-use  conflicts, 
altered  salinity  gradients,  altered 
current  patterns,  temperature  effects  on 
sediment  transport  altered  thermal 
stratiflcation,  scouring  caused  by 
discharged  cooling  water, 
eutrophication.  discharge  of  chlorine  or 
other  biocides  or  chemical 
contaminants,  and  discharge  of  sanitary 
wastes. 

Aquatic  impacts  from  plant 
refurbishment  activities  to  support 
license  renewal  could  occur  at  any  type 
of  plant  if  erosion  or  spills  occur.  In  the 
GEIS.  the  staff  concluded  that  "best 
management  practices"  need  to  be  used 
during  refurbishment  to  prevent  adverse 
impacts.  Site-specific  mitigation 
measures  can  be  implemented  during 
refurbishment  to  prevent  or  minimize 
construction-related  aquatic  impacts 
from  erosion  or  spills.  These  impacts  are 
normally  of  hmited  duration  and  affect 
only  a  portion  of  the  aquatic 
environment.  Potential  impacts  on 
threatened  or  endangered  species 
cannot  be  assessed  generically  and  will 
require  plant-specific  analysis. 

2.  Aquatic  Ecology 

For  the  GEIS,  the  staff  examined 
impingement  and  entrainment  heat 
shock,  cold  shock,  thermal  plume 
barriers  to  migration,  premature 
emergence  of  aquatic  insects. 
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stimulation  of  nuisance  organisms,  gas 
supersaturation,  low  dissolved  oxygen 
in  the  discharge,  accumulation  of 
contaminants  in  sediment  or  biota,  and 
losses  from  predators,  parasites,  and 
disease. 

For  nuclear  power  plants  using  once- 
through  cooling  systems,  the  operational 
experience  of  existing  plants  indicates 
that  many  early  concerns  about  aquatic 
resources  have  not  materialized.  Neither 
the  published  literature  nor  the 
responses  of  regulatory  and  resource 
agencies  have  revealed  potential 
concerns  about  such  early  issues  as 
phytoplankton  and  zooplankton 
entrainment  and  premature  emergence 
of  aquatic  insects  in  thermal  discharges. 
Although  signincant  localized  effects  of 
these  stresses  have  occasionally  been 
demonstrated,  the  populations'  rapid 
regeneration  and  biological 
compensatory  mechanisms  are  sufficient 
to  preclude  long-term  or  far-field 
impacts. 

However,  some  issues  involving 
aquatic  resources  warranted  further 
monitoring,  and  in  some  cases, 
mitigative  measures  to  deflne  and 
correct  adverse  impacts.  The 
entrainment  and  impingement  of  fish 
and  the  discharge  of  large  volumes  of 
heated  effluents  into  small  or  warm 
ambient  waters  were  a  source  of 
concern  at  some  nuclear  power  plants. 
These  issues  were  examined  and 
resolved  through  the  mechanisms  of 
NPDES  permits  and  associated  FWPCA 
316(a}  and  (b)  determinations  and  were 
either  found  to  be  acceptable  or  actions 
were  implemented  to  mitigate  the 
problems.  For  a  few  plants,  the  NPDES 
process  has  not  been  completed  and  the 
issues  relating  impingement, 
entrainment,  and  thermal  discharges 
have  not  all  been  resolved.  For  these 
plants,  issues  relating  to  intake  and 
discharge  effects  on  fish  and  shellfish 
may  be  unresolved. 

Resource  agencies  are  expending 
major  efforts  to  restore  anadromous  flsh 
runs,  particularly  salmon  and  American 
shad,  through  water  quality 
improvements,  stocking,  and  removal  of 
migration  barriers.  As  a  result,  a  number 
of  the  agencies  have  expressed  concerns 
about  future  impingement  and 
entrainment  impacts  at  plants  that 
operate  on  certain  rivers.  These 
concerns  are  routinely  addressed  during 
the  NPDES  permit  renewal  process. 
Nuclear  power  plants  with  once-through 
cooling  systems  that  currently  discharge 
cooling  water  near  the  upper 
temperature  limits  of  their  NPDES 
permits  may  find  complying  with  those 
requirements  increasingly  difficult  if 
climates  change  and  ambient  water 


temperatures  warm  in  the  coming 
decades.  Under  these  conditions,  such 
plants  may  need  to  modify  their 
operations  during  the  warmest  months 
or  rely  more  on  helper  cooling  towers  to 
prevent  adverse  thermal  impacts. 
Continuing  to  consult  resource  agencies 
and  permitting  agencies  and  to  promptly 
resolve  NPD^  permit  issues  are 
expected  to  ensure  that  future  changes 
in  the  environment  do  not  lead  to 
imacceptable  impacts  on  aquatic 
ecology. 

3.  Groundwater  Use  and  Quality 

For  the  GEIS,  the  NRC  staff  examined 
groundwater  use  and  quality; 
groundwater-use  conflicts,  including  use 
of  Ranney  wells;  and  groundwater 
quality  degradation  and  concluded  that 
ground-water  use  conflicts  and  quality 
degradation  may  be  a  problem  at  certain 
plants.  Groundwater  quality  at  some 
river  sites  may  be  degraded  by  induced 
infiltration  of  poor-quality  river  water 
into  an  aquifer  that  supplies  large 
quantities  of  plant  cooling  water. 

Sites  with  closed-cycle  cooling  ponds 
may  degrade  groundwater  quality.  For 
those  plants  located  inland,  the  quality 
of  groundwater  in  the  vicinity  of  ponds 
must  be  shown  to  remain  within  the 
State  regulatory  agency's  defined-use 
category. 

4.  Terrestrial  Ecology 

For  the  GEIS.  the  NRC  staff  examined 
refurbishment  impacts,  cooling  tower 
impacts  on  crops  and  native  plants,  bird 
collisions  with  cooling  towers  and 
transmission  lines,  cooling-pond 
impacts,  power  line  right-of-way 
management,  electromagnetic  field 
effects,  and  effects  on  floodplains  and 
wetlands,  threatened  or  endangered 
species,  air  quality,  and  land  use. 

Refurbishment  activities  would 
disturb  only  small  areas  of  land  and 
should  result  in  no  signincant  loss  of 
terrestrial  habitats.  Air  quality  impacts 
from  refurbishment  are  not  expected  to 
lead  to  significant  environmental 
impact.  Salt  draft  from  cooling  towers  at 
nuclear  plants  has  not  been  shown  to 
threaten  agricultural  crops,  orchards,  or 
other  cultivated  vegetation.  Cooling 
tower  operation  has  not  been  reported 
to  reduce  crops  yields  except  in 
situations  where  crops  were 
experimentally  placed  next  to  cooling 
towers.  No  significant  adverse  impacts 
of  transmission  lines  and  their 
maintenance  was  identifled.  Potential 
refurbishment  impacts  that  will  require 
an  analysis  for  each  plant  would  be 
those  that  may  occur  if  one  or  more 
important  terrestrial  resources 
(wetlands,  endangered  species)  would 
be  affected. 


5.  Public  Health 

For  the  GEIS,  the  NRC  staff  examined 
radiation  exposures  to  the  public 
occupational  radiation  exposures  from 
refurt}ishment  and  extended  operation, 
acute  and  chronic  health  effects  of  the 
electromagnetic  fields  of  transmission 
lines,  microbiological  organisms 
associated  with  the  cooling  system 
known  as  the  ultimate  heat  sink  and 
noise. 

For  the  GEIS,  the  staff  assessed  public 
health  impacts  from  refurbishment 
activities  and  extended  operation. 
Occupational  exposure  and  doses  to  the 
public  are  expected  to  remain  well 
within  regulatory  limits.  The  9  plants 
using  cooling  ponds,  lakes,  or  canals 
and  the  14  plants  discharging  to  small 
rivers  have  the  potential  to  influence 
thermophilic  organisms.  Health 
questions  related  to  public  use  of 
affected  waters  need  to  be  addressed  by 
utilities  for  each  plant  license  renewal. 
The  potential  for  electrical  shock- 
induced  currents  from  transmission  lines 
should  be  reviewed  with  respect  to  the 
National  Electric  Safety  Code  (NESC) 
recommendations.  Biological  and 
physical  studies  of  60-Hz 
electromagnetic  fields  have  not 
demonstrated  consistent  evidence 
linking  harmful  effects  with  field 
exposures. 

6.  Socioeconomics 

For  the  GEIS,  the  staff  assessed 
impacts  in  the  following  socioeconomic 
areas:  housing,  taxes,  public  services 
(excluding  transportation), 
transportation,  offsite  land  use, 
economic  structure,  and  historic  and 
aesthetic  resources.  They  examined 
impacts  from  refurbishment  activities  as 
well  as  extended  operation  of  nuclear 
power  plants  and  reached  generic 
conclusions  for  taxes,  public  services, 
'  excluding  transportation,  offsite  land 
use,  transportation  impacts  during 
continued  operation,  economic  structure, 
and  historic  and  aesthetic  resources. 
These  impacts  may  be  either  positive 
(taxes,  employment,  income)  or 
negative,  but  small,  and  thus  need  not 
be  addressed  for  each  plant. 

Housing  impacts  during  refurbishment 
could  be  negative  and  potentially 
significant  (moderate  or  large  impact) 
for  plants  located  in  areas  categorized 
as  "low"  population  or  as  those  that 
have  growth  control  measures  to  limit 
housing  development.  In  particular 
circumstances,  transportation  impacts 
during  refurbishment  could  also  be 
negative  and  significant.  As  a  result, 
only  housing  and  transportation  issues 
need  to  be  evaluated  for  each  plant. 
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7.  Uranium  Fuel  C3K:le 

For  the  GEIS,  tha  NRC  staff  assessed 
the  rmpacts  of  the  tranhim  foeF  Qjrcte. 
which  is  based  on  the  vabes  given  in  10 
CFR  51.51  Table  S-a.  and  analyxed  the 
radkitogrcal  impact  front  r8don-222  and 
technetitnn-99.  Categories  of  nattmrl 
resoorce  use  that  trere  analyzed  incfode 
land  use,  water  cinsumplron  and 
thennai  ennients,  naoiosctTve  releases, 
burial  of  tiainurarifL  snd  high-  and  low- 
level  wastes,  and  r&diation  doses  from 
transfiarUtion  andloccafHtioiial 
exposures.  Radiolqgicai  and 
nonradiokigical  ntbacts  were  fioiad  to 
be  small. 

8.  Waste  Managem  ent 

For  the  GEaa  tin  NRC  staff  examined 

the  potential  enrin  tDBcnta)  impacts 
from  the  generatiai  i  of  variovs  types  of 
wastes  dcring  refuffoi^ment  and 
extended  operation  for  an  additional  20 
years.  More  specifljcaOy,  the  staff 
examined  nonradi^iogical  waste,  mixed 
waste,  low-level  rajdiologicai  waste 
storage  and  dispoakl.  spent  fne)  storage 
and  c&spoaak  and  ransportation. 

In  the  GEIS.  the  ^ff  condoded  that 
license  renewal  witaki  have  only  Binor 
impacts  on  mixed  waste  and 
nonradiologica)  waste  managesMnt 
activities.  For  low-level  radioactive 
waste,  onsite  storage  was  jadBni  to  be 
adequate  as  suitable  land  is  available  at 
all  plants  for  interim  storage  of 
additional  waste  fijom  refOTbishment 
and  extended  pUnI  operation  if  disposal 
sites  continue  to  accept  waste  in  normal 
increments.  The  cobclusioBS  regarding 
low-level  radioactive  waste  disposal 
hinge  on  the  timely  implcmentatioo  of 
present  plans  for  siting  regional  compact 
and  individual  Stale  disposal  sites.  If 
circumstances  chaage  and  the  GEIS 
assumptions  are  a*  longer  valid,  these 
impacts  would  neep  to  be  addressed  for 
each  planL 

The  greater  volume  of  spent  fuel 
resulting  from  up  ta  20  years  of 
operation  beyond  Ipe  40-year  license 
c^n  be  safely  accoinroodated  oosite 
through  dry  or  pool  storage  at  all  plants. 
The  staff  concluded  that  radioactive 
waste  traoaportatiaa  im|>acts  were 
small  and  bounded  l^  the  vahiea  in  10 
CFR  51.S2.  Table  SU. 

9.  Postulated  Accidents 

For  Chapter  5  of  |the  GEIS.  the  IMRG 
staff  evaluated  thej  environmental 
impacts  of  postulated  accidents  for  the 
license  renewal  period.  This  evaluatron 
included  severe  accidents  as  well  as 
design-basis  accidents.  For  design-basis 
accidents,  all  plants  have  had  a  previous 
evaluation  of  their  environmental 
impacts.  In  addftia  n,  the  Hcensees  win 
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be  required  to  maintain  acceptable 
desi^  and  performance  criteria 
throughout  the  plant  license  renewal 
period.  The  calcniated  releases  from 
design-basis  accidents  would  not  be 
expected  (o  change-  Therefore,  the  NRC 
staff  concluded  that  the  design  of  the 
plants  associated  with  impacts  from 
design-basis  acddents  remains 
acceptable.  Severe  accident 
environmental  impacts  were  not 
evaluated  in  the  past  for  all  plants. 
However,  since  1981,  all  plant  FESs 
have  included  an  analysis  of  severe 
accidents.  In  addition,  in  the  past  10 
years,  extensive  vmtk  has  taken  place 
on  severe  accident  analysis  and  safiety 
issue  resolution.  Therefore,  the  severe 
accident  analyses  done  previously  in 
support  of  FESs  Ca  total  of  27  FESs 
contain  analyses  of  severe  accidents) 
plus  the  results  of  other  severe  accident 
analyses  done  in  the  past  were  utilized 
and  extrapolated  to  predict  the  severe 
accident  environmental  impacts  for  all 
plants  at  the  midpoint  of  their  license 
renewal  period.  For  this  assessment,  the 
staff  evaluted  the  environmental 
impacts  of  releases  of  radioactive 
materials  to  the  atmosphere  and 
groundwater  as  well  as  fallout  over  land 
and  water.  In  addition,  they  evaluated 
the  economic  consequences  of  such 
accidents  and  the  need  to  evaluate 
severe  accident  mitigation  design 
alternatives  (SAMDAs). 

In  the  GEIS,  the  staff  concluded  that 
the  environmental  impacts  of  severe 
accidents  daring  the  bcense  renewal 
period  represent  a  low  risk  to  the 
population  and  environment.  Although 
the  offsite  consequences  are  potentially 
large,  they  are  of  low  likelihood. 
Because  of  the  low  likelihood,  the  staff 
concluded  thai  these  >«:-t(-«<.ts  cr  r  d  not 
be  considered  further  for  each  plv«nt 
license  renewal  application.  In  addition 
to  the  low  risk.  Commissioa  policy  is  to 
consider  SAMDAs  only  at  the  initial 
construction  stage  (during  which  plant 
design  features  may  be  BM»e  easily 
incorporated).  Accordingly.  SAMDA 
evaluations  at  the  license  renewal  stage 
are  not  necessary. 

10.  Decommissioning 

For  the  GEIS,  the  staff  examined 
radiation  doses,  waste  management,  air 
quality,  water  quality,  ecological 
resources,  economic  impacts,  and 
socioeconomic  impacts. 

The  physical  requirements  and 
attendant  effects  of  decommissioning 
nuclear  povwer  plants  affer  a  20-year 
license  renewal  period  are  not  expected 
to  be  different  from  those  of 
decommissioning  at  the  end  of  the 
current  40-year  Ucense  period. 
Decommissioning  after  a  20-year  license 


renewal  period  would  increase  the 
occupational  dose  by  about  0.5  person- 
rem  and  the  public  dose  by  a  ne^gibte 
amount.  License  renewal  would  not 
increase  the  quantity  or  classification  of 
low-level  radioactive  waste  generated 
by  decommissioning  to  any  appreciable 
extent.  Air  and  water  quality  and 
ecological  impacts  of  decomBissioning 
would  not  change  as  a  resuh  of  license 
renewaL 

Considerable  uncertainty  exists  about 
the  cost  of  decommissioning.  While 
license  renewal  woold  not  be  expected 
to  change  the  ultimate  cost  of 
decommissioning,  it  would  reduce  the 
present  value  of  the  cost  The 
sodoeconomic  effects  of 
decommissioning  will  depend  on  the 
magnitude  of  the  decommissioning 
effort,  the  size  of  the  community,  and 
other  economic  activities  at  the  time. 
However,  the  NRC  does  not  expect  that 
the  impacts  would  be  increased  by 
decommissioning  at  the  end  of  a  20-year 
license  renewal  period  rather  than  at  the 
end  of  the  current  license  term.  Because 
the  NRC  can  reach  a  generic  conclusion 
on  the  acceptability  of  the  incremental 
impacts  of  decommissioning  for  all 
plants,  impacts  on  decommissioning 
need  not  be  evaluated  for  each  plant 
license  renewal  applicatioiL 

11.  Need  for  Generating  Capacity 

Projections  of  the  demand  for  electric 
power  from  19?I  to  2030  in  each  of  the 
11  Department  of  Energy  regions 
indicate  that  a  need  wilT  exist  for  die 
generating  capacity  represented  by 
license  reTievval  of  plants  in  all  11 
regions.  Tht;  projection  included 
demands  for  both  individual  and  utility   . 
service  areas,  which  showed  that  the 
generating  capacity  of  each  nuclear 
power  plant  would  be  needed  to  meet 
the  nation's  electric  power  demand. 

12.  AJtemabves  to  License  Renewal 

In  chapter  8  of  the  GEIS,  the  staff 
established  the  need  for  the  elecfric- 
generating  capacity  represented  by  the 
renewal  of  operating  licenses.  Chapter  9 
of  the  GEIS  addresses  how  the  demand 
for  this  generating  capacity  could  be 
filled  by  alternatives  to  license  renewal 
and  weighed  the  alternatives  against 
that  of  license  renewal. 

In  the  GEIS,  the  staff  concluded  that 
new  foasil-fuel  and  nuclear  power  plants 
are  reasonable  alternatives  for  replacing 
of  retired  nudear  capacity  because  they 
are  proven  commercial  power- 
generating  technologies,  they  can 
provide  the  baaeload  capacity  currently 
generated  by  large  nuclear  units,  and 
they  are  available  nationwide.  However, 
on  balance,  none  of  these  alterrutives 
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offer  significant  environmental 
advantages  over  license  renewal.  In 
fact,  license  renewal  of  existing  nuclear 
generating  capacity  would  delay  or 
eliminate  the  environmental  impacts 
associated  with  constructing 
replacement  power  plants.  The  principal 
issues  associated  with  operation  of  new 
fossil  plants  are  emissions  of  pollutants. 
This  includes  SOx.  NOx.  and  COx  which 
contribute  to  the  degradation  of  air 
quality,  including  acid  rain  and 
decreased  visibility,  and  increase  the 
potential  for  global  warming  and  climate 
change.  Although  Ucense  renewal  is 
expected  to  be  more  advantageous  than 
new  fossil  or  new  nuclear  plants  from  a 
cost  perspective  in  most  situations,  a 
decision  to  seek  license  renewal  is  a 
prerogative  of  individual  utilities.  For 
the  GEIS,  the  staff  evaluated  several 
studies  and  developed  an  independent 
estimate.  Each  study  focused  on 
comparing  the  costs  of  license  renewal 
and  new  coal-generated  capacity.  From 
this  comparison,  the  staff  concluded  that 
license  renewal  offers  significant 
savings  under  a  diverse  set  of  conditions 
over  new  coal-generated  capacity. 
However,  differences  in  operating 
parameters  and  performance  of  nuclear 
plants  would  affect  the  actual  cost 
savings  for  each  plant 

With  respect  to  renewable  energy 
sources,  the  staff  finds  that  wind,  sun, 
water,  and  biomass  are  not  preferred 
near-term  alternatives  to  Ucense 
renewal  because  of  technological 
limitations  (nonbaseload  power 
sources),  availability,  and  economics. 
The  potential  exists  for  small-scale 
regional  application  of  geothermal 
energy  to  replace  a  small  fraction  of 
current  nuclear  baseload  capacity. 

Therefore,  in  the  GEIS,  the  staff 
concludes,  for  the  nation  as  a  whole, 
license  renewal  is  preferable  to 
replacing  the  generating  capacity  with  a 
new  facility.  Because  some  uncertainty 
is  associated  with  the  economic  costs  of 
license  renewal  caused  by  the  plant- 
specific  nature  of  the  refiu^ishment 
required,  a  limited  data  submittal 
including  analysis  of  cost  of 
refurbishment,  should  accompany  each 
Ucense  renewal  application.  If  these 
data  meet  the  threshold  criterion,  no 
analysis  of  alternatives  need 
accompanying  the  Ucense  appUcation.  If 
the  submittal  shows  that  license 
renewal  cannot  meet  the  threshold 
criterion,  the  applicant  should  submit  an 
analysis  of  the  most  reasonable 
alternative.  In  addition,  licensees  for 
plants  in  California,  Oregon, 
Washington,  or  Arizona  should  submit  a 
cost  comparison  of  Ucense  renewal  to 
geothermal  energy. 


C  Regulatory  Guidance  To  Support  the 
10  CFR  Part  51  Reviaiont 

To  ensure  proper  implementation  of 
the  revised  sections  of  10  CFR  part  51, 
the  NRC  is  issuing  a  draft  regulatory 
guide  and  a  draft  environmental 
standard  review  plan  for  license 
renewal  Both  documents  are  being 
pubUshed  concurrently  with  these 
proposed  amendments.  The  draft  guide, 
identified  as  Draft  Supplement  1  to 
Regulatory  Guide  4.2,  estabUshes  a 
uniform  format  and  content  acceptable 
to  the  staff  for  structuring  and 
presenting  the  environmental 
information  to  be  compiled  and 
submitted  by  an  appUcant  to  renew  an 
operating  Ucense.  More  specifically,  this 
draft  regulatory  guide  describes  the 
content  of  envirorunental  information  to 
be  included  in  a  Ucense  renewal 
appUcation,  including  the  criteria  to 
address  appropriate  Category  2  issues 
as  specified  in  the  proposed 
amendments  to  10  CFR  part  51. 

Draft  "Environmental  Standard 
Review  Plan  for  License  Renewal" 
(ESRP-4JI)  NUREG-1429  provides 
guidance  for  the  NRC  staff  when 
performing  a  10  CFR  part  51 
environmental  review  of  an  appUcation 
to  renew  an  operating  Ucense.  The  plan 
parallels  Regulatory  Guide  4.2. 
Supplement  1.  The  primary  purpose  of 
the  ESRP-LR  is  to  ensure  that  these 
reviews  are  focused  on  those 
environmental  concerns  associated  with 
Ucense  renewal  as  described  in  10  CFR 
part  51.  SpecificaUy,  it  provides 
guidance  to  the  NRC  staff  about 
environmental  issues  that  should  be 
reviewed  and  provides  acceptance 
criteria  to  help  the  reviewer  evaluate  the 
information  submitted  as  part  of  the 
Ucense  renewal  appUation.  It  is  also  the 
intent  of  this  plan  to  make  information 
about  the  regulatory  process  available 
and  to  improve  communication  between 
the  NRC  interested  members  of  the 
pubUc.  and  the  nuclear  power  industry, 
thereby  increasing  understanding  of  the 
review  process. 

D.  Public  Comments  on  Advance  Notice 
of  Proposed  Rulemaking 

On  July  23, 199a  the  NRC  pubUshed  in 
die  Federal  Ragisler  an  advance  notice 
of  proposed  rulemaking  (ANPR)  (55  FR 
29964)  and  a  companion  notice  of  intent 
to  prepare  a  generic  environmental 
impact  statement  (55  FR  29967).  Advice 
and  recommendations  on  the  proposed 
rulemaking  were  invited  from  aU 
interested  persons.  Comments  were 
requested  on  nine  specific  questions. 
Comment  were  received  from  29  groups 
and  individuals.  Two  private  individuals 
were  opposed  to  the  rulemaking.  Of  five 


citizens  groups;  one  supported,  three 
supported  with  qualifications,  and  one 
opposed  the  rulemaking.  Of  the  two 
State  agencies  responding,  one 
supported  the  rulemaking  and  one 
supported  it  with  qualifications.  Three 
Federal  agencies  supported  the 
rulemaking  with  qualifications.  AU  16 
NRC  nuclear  power  plant  licensees 
commenting  on  the  ANPR  supported  the 
rulemaking.  The  one  industry  group  that 
submitted  comments  supported  the 
rulemaking.  A  summary  of  comments  on 
each  question  and  the  staff  response  are 
as  foUows: 

Question  No.  1.  Is  a  generic 
environmental  impact  statement  or  an 
environmental  assessment  required  by 
the  NEPA  to  support  this  propoed 
rulemaking  or  can  the  rulemaking  be 
supported  by  a  technical  study? 

Comments:  Strong  support  for  a 
generic  environmental  survey  (GES) 
rather  than  a  fuU  GEIS  to  provide  the 
technical  basis  for  the  rulemaking  was 
expressed  by  the  NUMARC,  nuclear 
utilities,  the  U.S.  Department  of  Energy, 
and  Americans  for  Nuclear  Energy.  Ina 
The  EPA  and  the  State  of  Wisconsin 
PubUc  Service  Commission  (WPSC) 
support  development  of  a 
comprehensive  GEIS.  Other  comments 
offered  no  specific  opinion  on  a  GEIS 
versus  a  generic  environmental  survey. 
Supporters  of  the  generic  environmental 
survey  approach  stated  that  it  is  legaUy 
acceptable  and  would  be  less  costly  and 
less  subject  to  delays.  Supporters  of  a 
comprehensive  GEIS  believed  that  it  is  a 
feasible  approach  and  a  prudent  one. 

NRC  Response:  The  NRC  believes 
that  while  the  GES  provides  an 
alternative  approach  to  rulemaking,  the 
GEIS  approach  is  preferable  and  has 
been  used  to  develop  the  proposed  rule. 
The  purpose  of  this  rulemaking  is  to 
resolve  as  many  National 
Environmental  PoUcy  Act  (NEPA)  issues 
as  possible  before  beginning  plant-by- 
plant  Ucense  renewal  reviews.  Although 
the  NRC  recognized  the  possibility  that 
not  aU  NEPA  issues  would  be  fuUy 
resolvable  in  the  GEIS.  the  NRC  did  not 
wish  to  make  a  priori  judgments  about 
which  issues  could  be  resolved 
generically  and  which  could  not  Also, 
even  though  some  issues  may  not  be 
fully  resolved  genericaUy,  the  analyses 
performed  for  the  GEIS  have  helped 
sharpen  and  focus  the  issues  that  must 
be  addressed  in  specific  Ucense  renewal 
reviews.  To  these  ends  the  NEPA 
procedures  specified  in  10  CFR  part  51 
and  foUowed  in  developing  the  GEIS  do 
have  the  advantage  of  resulting  in  a 
comprehensive  GEIS  and  rule  that  have 
been  extensively  reviewed  by  multiple 
outside,  interested  parties  and  therefore. 
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publtshed  in  fraaJ 
comment.  Howe 
neither  aftemati 
nor  the  cost-bei 


will  be  stronger  in  focusing  and  limiting 
environmental  dist  iMsion  duxing  Hcense 
renewaf. 

In  addition,  a  C^  need  not  follow 
NEPA-mandated  pubHc  comment 
requirements.  It  i«  envisiooed  as  a 
scientific  documen^,  whose  contents  are 
similar  in  some  waiys  to  a  GETS,  but  ft  is 
without  pubfic 
a  GES  need  discuss 
to  ficense  renewal 
balance  of  the  major 
federal  action  (license  renewal)  ander 
discussion.  Therefore,  toe  of  a  GES  as 
support  for  limrtinfl  envfronntental 
discussion  a  license  renewal  hearings 
would  weaken  thW  rulemaking  end^vor 
becaose  of  the  ladl|  of  pwWic 
participation  in  covmierrting  on  tfiis 
cornerstone  docuinent  and  lack  of 
compKance  with  rt<e  fnIl-dMck>s«re 
provision  of  NEPAl 

Question  Ha.  Z  What  altemative 
forms  of  codifying  (be  findings  of  the 
generic  environmetital  impact  stateowikt 
shootd  be  considei^ct? 

Comments:  This  jqoevtion  was  not 
specificalljr  addresked  by  most 
comffleoten.  The  MUMAKC 
recommended  thatjthe  findings  of  the 
GEIS  be  codified  bjr  daasifying  potential 
environmental  impticts  of  license 
renewai  into  fonr  dategaties  that  it 
described  I 

NRC  Response:  Jhe  NRC  bebevea 
that  the  categories  jused  in  the  C^IS  and 
the  resttlta  of  the  e? alnation  in  chapter 
it  codiBcatioo  of 
ast  as  adequate  as 
NUMARC 
approach  taken  in 
aking  to  codify  the 
results  of  the  GEISiis  a  mix  of  the  fowr 
approaches  identified  in  the  Al^R. 

Quesiian  No.  3.  What  activities 
associated  with  Ikznae  renewal  will 
lead  to  enviroamestal  impacts? 

Comments:  Several  respondents 
addressed  tiii 3  queJBtion  in  general 
terms.  NUMARC  stated:  "In  gencraL 
most  of  the  activitj  as  associated  with 
license  renewal  ifai  it  may  have 
environmental  implacts  are  the  same 
activittea  considered  in  environmental 
evaluations  for  the!  initial  licenses." 
Activities  aesociasd  with  license 
renewal  are  more  fiilly  discussed  in  a 
docnmuU  that  ^^JMARC  submitted  with 
its  comments.  The  document  is  "Study 
of  Generic  Environmental  Issues  Related 
to  License  Renewal"  dated  May  9>  1989. 
A  State  agency  identified  a  number  al 
replacement  acfivSies  that  would  result 
in  generating  low-level  radioactive 
waste  and  radiation  doses  to  workers 
engaged  in  these  activities. 

NRC  Response:  In  ftisy  1988. 
NUMARC  submift  id  a  study  to  the  NRC 
in  the  context  of  tl  e  rulemaking  on  10 


10  of  the  GEIS  I 
findings  thai  is  at 
would  result  from  I 
recommendation, 
the  proposed  rule 
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CFR  Part  54.  "Requirenents  for  Renewal 
of  Operating  Licenses  for  Nuclear  Power 
Plants."  Information  on  plant 
modrftcation  and  operation  activities 
associated  with  ficense  renewal  hi  this 
docununt  was  reviewed  mkI  considered 
in  preparing  the  GEIS.  Activities 
associated  with  license  renewal  that 
were  identified  by  the  Stale  agencf  are 
addressed  in  the  GEIS  in  chapter  2  and 
appendix  & 

Question  No.  4.  What  topical  areas 
should  be  covered  in  the  generic 
eniin—sentat  impact  statements? 
Should  the  proposed  onthne  be 
supplemented  or  restructured? 

Comments:  Respondents  to  this 
question  identified  piriarity  topics  that 
sboold  be  covered  in  the  G£1S  and 
commented  an  the  completeness  of  the 
scope  of  these  topics.  Thooe  addressing 
the  scope  of  soch  topics  generally  wen 
satisfied  with  the  hst  in  the  ANPfL  ktest 
concerns  were  with  Ate  balance  of  the 
treatment  of  topics  within  the  outliiie. 
NUMARC.  snpiMwted  by  member 
utilities,  believed  that  some  topics  sncfa 
as  plant  modifications  associated  with 
license  renewal  and  decammissioning 
are  unduly  emphasized  by  being  given 
major  section  status.  A  number  of 
respondents  discussed  topical  areas 
already  identified  in  the  ANPR  about 
which  they  were  pcuiicularly  concerned. 
Several  topics  not  identiiied  in  the 
ANPR  were  identified  as  conoecns  by 
one  or  more  respondents  Concern  was 
expressed  that  the  pool  of  trained 
nuclear  engineers  is  diminishing.  Thus. 
operators  may  be  less  well  qitalified  in 
the  future.  A  respondent  stated  that 
each  type  of  reactor  should  be  treated 
separately.  A  Federal  agency  stated  that 
the  GEIS  could  assess  the  utilities' 
efforts  to  comply  with  the  Public 
Utilities  Regulatory  Policy  Act  (PURPA) 
for  financial  assistance  to  private 
cogeneiatioQ  facilities  and  that  it  could 
also  assess  the  utilities'  efforts  to 
comply  with  State  and  local 
conservation  efforts. 

The  WPSC  raised  the  fc^owing  four 
points  not  explicitly  covered  in  the 
ANPR: 

|1)  Regardmg  the  need  for  generating 
capacity,  whe^er  the  NRC  should  defer 
to  the  relevant  State  agency's 
determination  of  need  for  generating 
capedty,- 

(2}  Vy/hether  an  accident  that  has  the 
potential  Cor  leading  to  a  demand  by  the 
public  that  all  reactors  be  shut  down 
could  jeopardize  the  supply  of 
electricit]^ 

(3)  Whether  plant  management  history 
will  be  considered  in  a  license  renewal 
decision;  and 

(4)  Whether  embhttlement  of  the 
reactor  pressure  vessel  may  result  in 


shutting  plants  down  for  susceptibility 
to  pressurized  thermal  shock  soon  after 
extending  the  license. 

NRC  Response:  The  NRC  believes 
that  the  scope  of  the  GEIS 
accommodates  most  of  the  issues  of 
concern  raised  in  the  comments. 
However  some  issues  raised  are  beyond 
the  scope  of  the  GEIS.  The  NRC  will 
ensure  the  qualification  of  operators  in 
the  future  through  NRC  regulatiuis. 
especially  10  CFR  Part  55.  "Operator's 
Licenses".  The  NRC  has  not  explicitly 
asgy^ftff^  con^lkliance  with  PURPA  acid 
State  and  local  conservation  efforts  on  a 
utiiity-by-ulility  basis  and  it  does  not 
believe  it  is  necessary  to  do  sa 
Conservation  and  cogenecation 
projections  are  already  incorporated  in 
forecasts  of  need  for  generating 
capacity. 

Regardiiig  WPSC's  comment  that  the 
NRC  should  defer  to  the  determination 
of  need  that  relevant  State  agencies 
made,  the  NRC  encourages  State 
agencies  to  review  analyses  in  the  GEIS 
for  consistency  with  their  own  analyses 
and  to  comment  on  any  significant 
disagreements  betwieen  them.  Regarding 
the  concern  about  a  possible  public 
demand  to  shut  down  ail  reactors  after  A 
severe  accident  at  one.  the  NRC 
assumes  in  the  GEIS  that  the  programs 
described  in  Chapter  5  of  the  GEIS  wiU 
maintain  a  low  probability  of  a  severe 
accident  and  that  a  shutdown  of  all 
reactors  is  speculative.  Management 
history  is  not  an  issue  that  is  addressed 
in  the  GEIS  or  the  proposed  rule. 
Although  management  action  will  be 
continually  monitored  through  the 
operating  life  of  any  plant,  it  will  not  be 
a  major  topic  evaluated  to  renew  a 
license.  The  NRC  will  consider  the 
embrittlement  status  of  the  reactor 
pressure  vessel  for  a  license  renewal, 
and  its  status  may  indeed  limit  the  term 
or  bar  the  issuance  of  a  renewed  license 

Question  No.  5.  For  each  topical  aiea« 
what  are  the  specific  environmental 
issues  that  should  be  addressed? 

Comments:  NUMARC  was  the  on^ 
respondent  who  speciCcaDy  addressed 
this  question.  Several  other  respondents 
did  identify  speci&c  topics  and 
environmental  issues  that  concerned 
them.  These  other  responses  are 
addressed  under  Question  No.  4. 
NUMARC  referred  the  NRC  to  the 
detailed  areas  treated  in  the  KUMARC 
report  titled  "Study  of  Generic 
Environmental  Issues  Related  to  license 
Renewal,"  dated  May  9. 1989.  and 
submitted  to  the  NRC  in  May  1389. 

NRC  Response:  The  NUMARC  report 
has  been  reviewed  and  was  consideicd 
in  developing  the  scope  and  analyses  of 
the  GEIS. 
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Question  Na  6.  For  each  topical  area 
and  each  specific  issue,  what 
infonnation  and  data  are  required  to 
perform  generic  analyses?  Where  do  the 
information  and  data  exist? 

Comments:  NUMARC  referred  to  its 
study  submitted  to  the  NRC  titled. 
"Study  of  Generic  Environmental  Issues 
Related  to  license  Renewal,"  and  point 
out  that  the  study  contains  relevant 
information  and  an  extensive  list  of  data 
sources.  The  EPA  offered  to  provide 
infonnation  about  the  effect  of 
electromagnetic  frequency  radiation  and 
global  climate  change.  The  WPSC  stated 
that  infonnation  about  the  need  for 
power,  the  amount  of  conservation  that 
is  technically  and  economically 
possible,  and  load  management  exists  at 
each  utility  and  at  the  corresponding 
State  utility  commission. 

NRC  Response:  All  information  in  the 
NUMARC  study  was  reviewed  and  was 
used  as  appropriate  in  developing  the 
CEIS.  The  NRC  considered  the  EPA's 
information  and  guidance  on  effects  of 
electromagnetic  frequency  radiation  and 
global  climate  change.  In  the  CEIS.  the 
NRC  took  a  regional  generic  approach 
about  the  need  for  power,  conservation, 
and  load  management  The  NRC 
believes  this  is  an  adequate  analysis  to 
estabhsh  the  need  for  generating 
capacity  for  each  plant  but  is  requesting 
comment  on  its  analysis. 

Question  No.  7.  For  each  topical  area 
and  each  specific  issue,  what  criteria 
should  be  used  to  judge  the  significance 
of  the  environmental  impact? 

Comments:  This  question  was 
specifically  addressed  by  NUMARC  and 
Yankee  Atomic  Electric  Company. 
NUMARC  provided  the  more  detailed 
response,  and  it  was  consistent  with  the 
Yankee  Atomic  response.  NUMARC 
made  a  nomber  of  general  observations 
about  the  significance  criteria  embodied 
in  the  NRC  practice  in  the 
environmental  and  associated  safety 
areas  and  in  the  CEQ  guidelines.  They 
provided  examples  of  significant  criteria 
for  endangered  species,  impacts  to 
s  aquatic  biota,  and  radiological  impacts. 

NRC  Response:  These  comments 
generally  support  the  approach  to 
determine  tiie  significance  of 
environmental  issues  employed  in  the 
CEIS. 

Question  Na  A  For  each  topical  area 
and  each  specific  issue,  what  is  the 
potential  for  successful  analysis? 

Comments:  NUMARC  addressed  this 
question  io  detaiL  Commenting  utilities 
supported  the  NUMARC  response. 
Other  responses  ranged  from  a  general 
statement  that  generic  treatment  is  not 
feasible  to  a  general  statement  that 
generic  treatment  is  feasible.  Several 
commenters  each  mentioned  doubts 


about  the  possibility  of  generic 
treatment  of  at  least  some  of  the 
following:  need  for  generatiog  capacity, 
alternatives,  climate  change,  impacts 
from  refurbishment  and  continued 
operation,  and  severe  accidents. 
NUMARC  sUted  that  "nearly  aU.  if  not 
all,  of  the  impacts  associated  with 
license  renewal  have  been  found 
amenable  to  generic  analyaia."  Using  the 
four  categories  of  generic  conclusions 
(see  QuesUon  Na  2).  NUMARC 
presented  conclusions  on  the 
categorization  of  various  impacts  from 
plant  operation,  plant  modification, 
accidents,  decommissioning,  need  for 
generating  capacity,  and  ahemative 
generating  capacity. 

NRC  Response:  The  NRC  considered 
the  positions  offered  in  comments  on  the 
potential  of  generic  analysis  for  each 
topical  area  and  each  specific  issue.  The 
NRC  findings  are  summarized  in  chapter 
10  of  the  GEIS.  The  NRC  beheves  that 
the  approach  taken  in  the  GEIS  resulted 
in  generic  condusions  that  both 
encompass  site-  and  region-specific 
considerations  and  consider  forecasting 
uncertainties. 

Question  No.  A  What  length  of 
extended  operating  time  can  reasonably 
be  addressed  in  the  proposed 
rulemaking?  To  what  extent  is  it 
possible  to  reach  generic  conclusions 
about  the  environmental  impacts  that 
would  be  applicable  to  plants  having 
renewed  operating  licenses  expiring  in 
the  year  203a  2040.  or  2050? 

Comments:  Several  commenters  had 
doubts  about  the  accuracy  of  long-term 
forecasts  of  need  for  generating 
capacity,  alternative  energy  sources, 
climate  change,  and  severe  accidents. 
NUMARC  specifically  addressed  this 
question  and  pointed  out  that 
environmental  impact  evaluations  are 
performed  for  new  plants  for  40  to  50 
years  into  the  future,  but  that  imlike  new 
plants,  applicants  who  will  apply  for 
plant  license  renewal  have  an  operating 
history  with  accumulated  monitoring 
data.  NUMARC  also  stated  that  the 
NRC  has  the  option  of  revising  the  GEIS 
at  any  fatun  time  if  experience  shows 
an  impact  that  deviates  significantly 
from  its  predicted  value. 

NRC  Response:  The  NRC  agrees  with 
NUMARC's  observations  and  believes 
the  conclusions  reached  in  the  GEIS 
issue  reflect  careful  consideration  of 
future  uncertainties. 

rv.  Questions 

Public  comment  on  conclusions  about 
potential  enviroamental  impacts  is  being 
solicited  as  part  of  this  nilemakii^  Hie 
Commission  will  evaluate  comments  on 
this  notice  and  the  draft  GEIS  before 
publishing  a  final  rule. 


In  addition  to  general  comments  on 
the  proposed  rulemaking,  the 
Commission  is  eqieciaUy  interested  in 
public  responses  to  the  following 
questions: 

(1)  Shodd  the  HRC  staff  have  the 
flexibility,  as  provided  in  the  proposed 
rule,  to  choose  to  prepare  an 
environmental  assessment  instead  of  a 
supplemental  environmental  hnpact 
statement  (m  each  plant  license  to  be 
renewed?  In  answering  this  question, 
please  consider  whether  it  makes  a 
difference  if  this  proposed  rulemaking  is 
supported  by  a  generic  environmental  • 
survey  rather  than  a  full  GEIS? 

(2)  For  presenting  a  full  discussion  of 
environmental  impacts  from  postulated 
accidents  as  required  by  the  NEPA- 

(a)  Is  the  exposure  index  (EI)  method, 
as  used  in  chapter  5  of  the  CEIS  to 
predict  potential  environmental  impacts 
of  atmospheric  releases  of  radioactive 
material  from  a  severe  accident 
sufficient  to  present  for  consideration 
the  potential  impacts  from  severe 
accident  of  atmospheric  releases  for  all 
plants  for  the  license  renewal  period?  If 
not,  what  alternative  analyses  would  be 
acceptable? 

(b)  Is  the  method  of  analysis  of 
radionuclide  deposition  from  fallout 
over  open  bodies  of  water  from  severe 
accidents  of  atmospheric  releases,  as 
used  in  chapter  5  of  the  GEIS.  sufficient 
to  present  for  consideration  the 
potential  impacts  of  atmospheric  fallout 
for  all  plants?  If  not  what  alternative 
analyses  would  be  acceptable? 

(c)  Is  the  method  of  analysis  of 
releases  to  groundwater  from  severe 
accidents,  as  used  in  chapter  5  of  the 
CEIS,  sufficient  to  present  for 
consideration  the  potential  impacts  of 
releases  to  groundwater  for  all  plants?  If 
not  what  alternative  analyses  would  be 
acceptable? 

(3)  It  is  reasonable  to  conclude  that 
based  upon  the  calculated  low  risk  to 
the  environment  from  severe  accidents 
and  the  )une  13, 1980,  Commission 
Policy  Statement  on  accident 
considerations  under  the  NEPA  (45  FR 
40101).  SAMDAs  need  not  be  considered 
in  individual  license  renewal 
apphcations?  If  not  ivhat  alternative 
would  be  acceptable? 

(4)  What  significant  environmental 
issues,  if  any,  have  not  been  evaluated 
in  the  GEIS? 

(5)  Which  evaloations  presented,  if 
any.  are  not  sofBdent  for  drawing 
generic  conclusions? 

(6)  What  additional  analyses  can  be 
done  to  further  address  tiie  Category  2 
and  3  items?  For  example,  wiiat 
screening  criteria  could  be  applied  to 
local  transportation  during 
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refurbishment  and  to  threatened  and 
endangered  species  to  change  these 
issues  from  Category  3  to  Category  2? 
Are  the  criteria  for  meeting  the  deHned 
bounding  conditions  for  each  of  the 
Category  2  items  ^ufGciently  clear? 

(7)  The  CEIS  and  this  proposed  action 
apply  to  all  plantsjciurently  holding  an 
OL  or  CP,  except  for  Washington 
Nuclear  Plant  1  and  3.  Grand  Gulf  2,  and 
Perry  2.  Should  thf  se  plants  be  included 
in  the  scope  of  thii  action? 

V.  Availability  of  Documents 


;>porting  documents  of 
information  are  as 


IMI 


The  principal  su 
this  supplements 
follows: 

(1]  Draft  Generi^  Environmental 
Impact  Statement,|NUREG-1437 

(2)  Draft  Regulatory  Analysis: 
Proposed  Part  51  Amendments.  NUREG- 
1440  I 

(3)  Draft  Supplement  to  Regulatory 
Guide  4.2  PG-40GIZ) 

(4)  Draft  Enviroimental  Standard 
Review  Plan — License  Renewal, 
NUREG-1429 

A  free  single  cofy  of  each  of  these 
documents,  to  the  extent  of  supply,  may 
be  requested  by  thjose  who  are 
considering  commfenting  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555 
(ATTN:  Distribution  and  Mail  Services 
Section).  Copies  of  all  documents  cited 
in  the  supplementiry  information  are 
available  for  inspection  and/or  for 
copying  for  a  fee,  ki  the  NRC  Public 
Document  Room,  il20  L  SL  NW.  (Lower 
Level].  Washingtoji,  DC. 

In  addition,  copies  of  NRC  documents 
cited  here  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printkig  Office.  PO  Box 
37082.  Washington  DC  20013-7082. 
Copies  are  also  aviailable  for  purchase 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  VA  22J161. 

VX  Workshop 

A  workshop  is  t  eing  scheduled  during 
which  experts  with  a  diversity  of 
perspectives  can  review  the  technical 
basis  of  the  proposed  amendments.  Such 
interaction  is  expqcted  to  contribute 
information  for  th4  NRC  to  consider  that 
may  not  otherwise  have  surfaced 
through  written  coinments  on  the 
proposed  amendnients.  In  addition,  the 
workshop  may  provide  additional 
information  that  will  assist  those  who 
comment  in  developing  written 
comments. 

The  workshop  i|  being  designed  to 
focus  on  the  substantive  techiiical 
findings  of  the  GElS  codified  in  the 
proposed  amendnient.  Workshop 
sessions  will  correspond  to  the  major 


topical  areas  found  in  the  GEIS  and 
appendix  B  of  subpart  A  of  10  CFR  part 
51.  Workshop  participants  will  be 
experts  selected  from  industry.  Federal 
and  State  agencies,  and  environmental 
organizations.  Each  workshop 
conciurent  session  will  be  limited  to  15 
participants  and  will  be  conducted  in  a 
panel  format.  Questions  and  statements 
from  the  audience  will  be  taken  if  time 
permits. 

Comments  are  Invited  on  the 
following  tentative  agenda. 

Dayl 

7:45-fi:30    Registration 

8:30-6:45    Welcome 

8:45-9:00    Workshop  objectives,  structure, 

ground  rules 
9:00-10:15    General  Session— GEIS  and 

proposed  10  CFR  part  51  rulemaking 

overview 
10:15-10:30    Break 
10:30-11:45    General  Session  (cent.) 
11:45-1:00    Lunch 
1:00-3:00    Concurrent  Session$ 

A.  Surface  Water,  Aquatic  Ecology. 
Groundwater 

B.  Terrestrial  Ecology,  Land  Use 

C.  Socioeconomics 
3:00-3:15    Break 

3:15-5:15    Concurrent  Sessions 

D.  Decommissioning 

E.  Human  Health 

F.  Need  for  Generating  Capacity  and  Direct 
Economic  Costs  and  Benefits 

Day  2 

8:30-10:15    Concurrent  Sessions 

G.  Postulated  Accidents 

R  Solid  Waste  Management 
L  Alternatives 
10:15-10:30    Break 
10:30-11:45    Concurrent  Sessions  G.  H  and  I 

(cont.) 
11:45-1:00    Lunch 

1:00-2:00    General  Session— NEPA  Process 
2:00-3K)0    Summary  and  Conclusion  of 
Sessions 

Vn.  Submittal  of  Comments  in  an 
Electronic  Format 

Commenters  are  encouraged  to 
submit  in  addition  to  the  original  paper 
copy,  a  copy  of  their  letter  in  an 
electronic  format  on  IBM  PC  DOS- 
compatible  3.5-  or  5.25-inch,  double- 
sided,  double-density  (DS/DD) 
diskettes.  Data  files  should  be  provided 
in  WordPerfect  5.1.  ASCII  code  is  also 
acceptable  or,  if  formatted  text  is 
required,  data  files  should  be  provided 
in  IBM  Revisable-Form  Text  Dociunent 
Content  Architecture  (RFT/DCA) 
format 

Vm.  Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(3).  Therefore  neither  an 
environmental  impact  statement  nor  an 


environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 
This  action  is  procedural  in  nature  in 
that  it  pertains  to  the  type  of 
environmental  information  to  be 
reviewed. 

IX.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  about  3000  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(MNBB-7714).  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555  and 
to  the  Desk  Officer  Office  of  Information 
and  Regulatory  Affairs.  NEOB-3019 
(3150-0021),  Office  of  Management  and 
Budget  Washington,  DC  20503. 

X.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the-altematives 
considered  by  the  Commission.  The  two 
alternatives  considered  were  (a) 
retaining  the  existing  part  51  review 
process  for  license  renewal,  which 
requires  that  all  review  be  done  on  a 
plant-specific  basis,  and  (b)  amending 
part  51  to  allow  a  portion  of  the 
environmental  review  to  be  conducted 
on  a  generic  basis.  The  conclusions  of 
the  draft  regulatory  analysis  show 
substantial  cost  savings  of  alternative 
(b)  over  alternative  (a). 

The  draft  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Sti^et  NW.  (Lower  Level), 
Washington.  DC  Copies  of  the  analysis 
are  available  as  described  in  Section  V 
of  this  proposed  rule.  The  Commission 
requests  public  comment  on  the  draft 
regulatory  analysis.  Comments  on  the 
draft  analysis  may  be  subnutted  to  the 
NRC  as  indicated  imder  the  addresses' 
heading. 
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XI.  Regulatory  FlexifaUity  Act 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifie*  that  this 
proposed  rule  will  not  have  a  signincant 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  states 
application  procedures  and 
environmental  information  to  be 
submitted  by  nuclear  power  plant 
licensees  to  facilitate  the  NRCs 
obligations  under  the  NEPA.  Nuclear 
power  plant  licensees  do  not  fall  within 
the  defmition  of  small  businesses  as 
defmed  in  section  3  of  the  Small 
Business  Act  15  U.S.C.  632.  the  Small 
Business  Size  Standards  of  the  Small 
Business  Administrator  (13  CFR  part 
121),  or  the  Commission's  Size 
Standards  (50  FR  50241;  December  9. 
1985). 

XII.  BadJU  Analysis 

The  rulemaking  does  not  constitute  a 
"backfit"  as  defined  in  10  CFR 
50.109(a)(1)  and  a  backfit  analysis  need 
not  be  prepared.  This  rule  addresses 
procedural  requirements  for  considering 
the  environmental  effects  of  isstdng  a 
renewed  operating  license  for  a  nuclear 
power  plant.  The  Commission  has  not 
previously  addressed  these 
requirements  either  in  rulemaking  or  in 
guidance  documents.  Moreover,  policy 
considerations  weigh  against 
considering  part  51  and  its  amendments 
as  a  "backfit."  The  primary  impetus  for 
the  Backfit  Rule  was  "regulatory 
stability."  namely,  that  once  the 
Commission  decides  to  issue  a  license, 
the  terms  and  conditions  for  operating 
under  that  license  would  not  be 
arbitrarily  dianged  post  hoc.  Regulatory 
stability  is  not  a  relevant  issue  with 
respect  to  license  renewal.  This  rule  has 
only  a  prospective  effect  upon  nuclear 
power  plant  licensees.  No  licensee 
currently  holds  a  renewed  nuclear 
power  plant  operating  license  and 
therefore,  no  valid  expectations  could 
be  changed  regarding  the  terms  and 
conditions  for  holding  a  renewed 
operating  license. 

List  of  Subjects  in  10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  audiority  of  the 
Atomic  Energy  Act  of  19S4,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  ameoded;  tiie  National 
Environmental  Policy  Act  of  1969.  as 
amended;  and  5  U.SXL  553;  the  NRC  is 


proposing  to  adopt  the  following 
amendments  to  10  CFR  part  51. 

PART  51— ENVIRONMEMTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  UCENStNQ  AND  RELATED 
REGULATORY  FUNCTIONS 

1.  TTie  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  94a  as 
amended  (42  U.S.C.  2201):  tecs.  201.  as 
amended.  202.  88  Stat.  124Z  as  amended.  1244 
(42  U.S.C.  S841.  5842).  Subpart  A  also  issoed 
under  National  Environmental  Policy  Act  of 
1969,  sees.  102. 101 105.  S3  Stat  S53-BS4.  as 
amended  (42  U-S.Q  4332.  4334.  4335);  and 
Pub.  L  95-604.  Title  II.  92  StaL  3033-3041. 
Sections  51.20.  51.3a  51.60.  51.61  51.80.  and 
51.97  also  issued  under  sees.  135, 141,  Pub.  L 
97--I25. 96  Stat.  2232. 2241,  and  sec.  148,  Pub. 
L  100-203. 101  Stat.  1330-223  (42  U.S.C.  10155, 
10161, 10168).  Section  51.22  also  issued  under 
sea  274.  73  Stat.  68a  as  amended  by  92  Stat 
3036-3036  (42  U.S.C  2021)  and  under  Nuclear 
Waste  Policy  Act  of  1982.  sec  121.  96  Stat. 
2228  (42  U.S.C  10141).  Sections  51.43.  SliS7, 
and  51.109  also  under  Nuclear  Waste  Policy 
Act  ofl982.  sec.  114(f).  96  Stat  22ia  as 
amended  (42  U.S.a  10134(f)). 

2.  Section  51.20  is  amended  by 
revising  paragraph  (b](2)  to  read  as 
follows: 

951.20    CfllartaforandMantmeatlonof 
licanskig  and  rvguMory  action*  raqulrtng 
environinantal  Impact  statements. 


(b)*  •  • 

(2)  Issuance  of  a  full-power  or  design- 
capacity  license  to  operate  a  nuclear 
power  reactor  pursuant  to  part  50  of  this 
chapter,  or  issuance  or  renewal  of  a  full- 
power  or  design-capacity  license  to 
operate  a  testing  facility  or  a  fuel 
reprocessing  plant  pursuant  to  part  50  of 
this  chapter. 

2A.  Footnotes  3  through  8  in  part  51 
are  redesi^ated  as  footnotes  5  through 
10. 

3.  Section  51.53  is  revised  to  read  as 
follows: 

S  S1.53   Supplement  to  environmental 


(a)  General.  Any  supplement  to  an 
environmental  report  prepared  under 
the  provisions  of  this  section  may 
incorporate  by  reference  any 
information  contained  in  a  prior 
environmental  report  or  supplement 
thereto  that  relates  to  the  same 
production  or  utilization  facility  or  any 
information  contained  in  a  final 
environmental  document  previously 
prepared  by  tiie  NRC  staff  that  relates  to 
the  same  production  or  utilization 
facility.  Documents  tiiat  may  be 
referenced  include,  but  are  not  limited 
to,  the  final  environmental  impact 


statement  supplements  to  the  final 
environmental  impact  statement 
including  supplements  prepared  at  the 
license  renewal  stage:  environmental 
assessments  ami  records  of  decisions 
prepared  in  connection  with  the 
construction  permit  the  operating 
license,  and  any  license  amendment  for 
that  facility. 

(b)  Operating  license  stage.  Each 
applicant  for  a  Ucense  to  operate  a 
production  or  utilization  facility  covered 
by  S  51.20  shall  submit  with  its 
application  the  number  of  copies,  as 
specified  in  S  51^,  of  a  separate 
document  entitled  "Supplement  to 
Applicant's  Environmental  Report — 
Operating  License  Stage,"  which  will 
update  "Applicant's  Environmental 
Report — Construction  Permit  Stage." 
Unless  otherwise  required  by  the 
Commission,  the  applicant  for  an 
operating  hcense  for  a  nuclear  power 
plant  shall  submit  this  report  only  in 
connection  with  the  first  licensing  action 
authorizing  full-power  operation.  In  this 
report  the  applicant  shall  discuss  the 
same  matters  described  in  H  51.45. 
51.51,  and  51.52,  but  only  to  the  extent 
that  they  differ  from  those  discussed  or 
reflect  new  information  in  addition  to 
that  discussed  in  the  final  environmental 
impact  statement  prepared  by  the 
Commission  in  connection  with  the 
construction  permit  Unless  otherwise 
required  by  the  Commission,  no 
discussion  of  need  for  power  or 
alternative  energy  sources  or  alternative 
sites  for  the  facUity  or  of  any  aspect  of 
the  storage  of  spent  fuel  for  the  facility 
within  the  scope  of  the  generic 
determination  in  S  51JZ3(a)  and  in 
accordance  with  S  51.23(b)  is  required  in 
this  report. 

(c)  Operating  license  renewal  stage. 
(1)  Each  applicant  for  renewal  of  a 
license  to  operate  a  nuclear  power  plant 
under  part  54  of  this  chapter  shall 
submit  with  its  application  the  number 
of  copies,  as  specified  in  S  51.55,  of  a 
separate  document  entitled 
"Supplement  to  Applicant's 
Environmental  Report— Operating 
License  Renewal  Stage." 

(2)  The  supplemental  report  must 
contain  a  description  of  the  proposed 
action,  including  the  applicant's  plans  to 
modify  the  facility  or  its  administrative 
control  procedures  as  described  in 
accordance  widi  {  54.21(e)  of  this 
chapter.  The  report  must  describe  in 
detail  the  modifications  directly 
affecting  the  environment  or  aitecting 
plant  effiuents  that  affect  the 
environment 

(3)  For  those  applicants  seeking  an 
initial  renewal  Ucense  and  holding  an 
operating  Ucense  as  of  June  30, 1992,  or 
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who  hold  an  operajting  license  for 
Bellefonte  Unit  1  orZ  Comanche  Peak 
Unit  2,  or  Watts  B4r  Unit  1  or  2,  the 
scope  of  issues  to  be  addressed  in  the 
supplemental  report  will  be  limited  to 
the  following: 

(i)  Unless  otherwise  required  by  the 
Commission,  no  discussion  of  license 
renewal  issues  identified  as  Category  1 
issues  in  appendix:  B  of  subpart  A  of  this 
part  is  required  in  the  supplemental 
report. 

(ii)  For  those  issues  identiHed  as 
Category  2  in  appendix  B  of  subpart  A 
of  this  part,  the  supplemental  report 
must  contain  a  demonstration  thst: 

(A)  The  nuclear  power  plant  uses  only 
cooling  towers  for  jsrimary  condenser 
cooling  or  that  the  license  renewal 
applicant  holds  current  Clean  Water  Act 
316(b)  determinations  and  if  necessary  a 
316(a)  variance  in  accordance  with  40 
CFR  part  125,  or  ecjuivalent  State 
permits.  If  no  such  demonstration  can  be 
made,  an  assessment  of  the  impact  of 
the  individual  nudlear  power  plant 
license  renewal  on  fish  and  shellfish 
resources  resulting  from  heat  shock  and 
impingement  and  Qntrainment  must  be 
provided.  I 

(B)  The  nuclear  power  plant  is  not 
located  at  an  inlaiu  site  or  does  not 
have  cooling  pondf.  If  no  such 
demonstration  can,  be  made,  an 
assessment  of  the  impact  of  the 
individual  nuclear  power  plant  license 
renewal  on  grounowater  quality  must  be 
provided.  1 

(C)  The  nuclear  power  plant  does  not 
use  Ranney  wells  <nd  either  does  not 
pump  100  or  more  gallons  per  minute  of 
groundwater  or  docs  not  have  private 
wells  located  within  the  cones  of 
depression  of  the  liuclear  power  plant 
wells.  If  no  such  demonstration  can  be 
made,  an  assessment  of  the  impact  of 
the  individual  nucear  power  plant 
license  renewal  onj  groimdwater-use 
conflicts  must  be  pt-ovided. 

(D)  Construction!  activities  that  are 
related  to  license  renewal  that  involve 
additional  onsite  land  use  will  not  affect 
important  plant  anjtl  animal  habitats.  If 
no  such  demonstr^ion  can  be  made,  an 
assessment  of  the  impact  of  the 
individual  plant  lioense  renewal  on 
important  plant  anp  animal  habitats 
must  be  provided. 

(E)  No  major  construction  activities 
associated  with  th0  nuclear  power  plant 
license  renewal  will  take  place  at  the 
site.  If  no  such  demonstration  can  be 
made,  a  constructipn  impact  control 
program  that  will  Qiitigate  potential 
impacts  on  the  aqiiatic  environment 
from  soil  erosion  or  spills  must  be 
implemented  and  i  description  of  this 
program  must  be  pk^ovided. 


IMI 


(F)  The  nuclear  power  plant  is  in  a 
medium  or  high  population  area'  and 
not  in  an  area  where  growth-control 
measures  that  limit  housing 
development  are  in  effect.  If  no  such 
demonstration  can  be  made,  an 
assessment  of  the  impact  of  the 
individual  nuclear  power  plant  license 
renewal  on  housing  availability  must  be 
provided. 

(G)  The  design  of  the  transmission 
lines  of  the  nuclear  power  plant  meets 
the  recommendations  of  the  National 
Electric  Safety  Code  for  preventing 
electric  shock  from  induced  currents.  If 
no  such  demonstration  can  be  made,  an 
assessment  of  the  impact  of  the 
individual  nuclear  power  plant  license 
renewal  on  the  potential  electric  shock 
hazard  from  the  transmission  lines  of 
the  plant  must  be  provided. 

(H)  The  nuclear  power  plant  does  not 
use  a  cooling  pond,  lake,  or  canal  and 
does  not  discharge  water  to  a  small 
river.  If  no  such  demonstration  can  be 
made,  an  assessment  of  the  impact  of 
thermophilic  organisms  in  the  affected 
water  on  the  health  of  recreational  users 
must  be  provided. 

(I)  The  nuclear  power  plant  will  have 
access  to  a  low-level  radioactive  waste 
disposal  facility  through  a  low-level 
waste  compact  or  an  una^iliated  State. 
If  no  such  demonstration  can  be  made,  a 
presentation  of  capability  and  plans  for 
interim  waste  storage  must  be  provided 
with  an  assessment  of  potential 
ecological  habitat  destruction  caused  by 
construction  activities. 

(J)  The  replacement  of  equivalent 
generating  capacity  by  a  coal-fired  plant 
has  no  demonstrated  cost  advantage* 
over  the  individual  nuclear  power  plant 
license  renewal.  If  no  such 
demonstration  can  be  made,  a 
justiHcation  for  choosing  the  license 
renewal  alternative  must  be  provided. 
For  nuclear  power  plants  located  in 
California,  Oregon,  Washington,  or 
Arizona,  applicants  to  renew  a  license 
must  also  provide  an  assessment  of 
geothermal  generating  capacity  as  an 
alternative  to  license  renewal  in 


*  An  area  ia  considered  to  have  a  medium  or  high 
population  If  any  of  the  following  conditions  ia 
satisfied: 

(a)  The  plant  is  within  20  miles  of  a  dty  of  25.000: 

(b)  The  plant  is  within  SO  miles  of  a  dty  of 

loaooo: 

(c)  The  population  of  the  area  within  20  miles  of 
the  plant  is  75,000  or  more; 

(d)  The  population  of  the  area  within  SO  miles  of 
the  plant  is  1,500,000  or  more:  or 

(e)  The  population  of  the  area  within  20  miles  of 
the  plant  is  60,000  or  more  and.  within  SO  miles  of 
the  plant  the  population  is  400,000  or  more. 

*  In  performing  the  cost  demonstration,  costs  of 
refurbishment,  construction,  fuel,  operation,  and 
maintenance  must  be  considered. 


addition  to  the  cost  demonstration 
results. 

(iii)  For  those  issues  identified  in 
Category  3  in  appendix  B  of  subpart  A 
of  this  part  the  supplemental  report 
must  contain  an  assessment  about  the 
following: 

(A)  The  impact  of  renewing  the 
license  for  the  nuclear  power  plttiii  on 
threatened  or  endangered  species. 

(B)  The  impact  of  renewing  the  license 
for  the  nuclear  power  plant  on  local 
transportation  during  periods  of  license- 
renewal-related  refurbishment  activities. 

(4)  The  supplemental  report  must 
contain  an  analysis  of  whether  the 
assessment  required  by  paragraphs 
(c)(3](ii)-(iii]  of  this  section  changes  the 
findings  documented  in  Table  B-1  of 
appendix  B  of  subpart  A  of  this  part  that 
the  renewal  of  any  operating  license  for 
up  to  20  years  will  have  accrued 
benefits  that  outweigh  the  economic 
environmental,  and  social  costs  of 
license  renewal. 

(d)  Postoperating  license  stage.  Each 
applicant  for  a  license  amendment 
authorizing  the  decommissioning  of  a 
production  or  utilization  facility  covered 
by  S  51.20  and  each  applicant  for  a 
license  or  license  amendment  to  store 
spent  fuel  at  a  nuclear  power  plant  after 
expiration  of  the  operating  license  for 
the  nuclear  power  plant  shall  submit 
with  its  application  the  number  of 
copies,  as  specified  in  9  51.55,  of  a 
separate  docimient,  entitled 
"Supplement  to  Applicant's 
Environmental  Report — Post  Operating 
License  Stage,"  which  will  update 
"Supplement  to  Applicant's 
Environmental  Report — Operating 
License  Stage,"  and  "Supplement  to 
AppUcant's  Environmental  Report — 
Operating  License  Renewal  Stage."  as 
appropriate,  to  reflect  any  new 
information  or  significant  environmental 
change  associated  with  the  applicant's 
proposed  decommissioning  activities  or 
with  the  applicant's  proposed  activities 
with  respect  to  the  planned  storage  of 
spent  fuel.  Unless  otherwise  required  by 
the  Commission,  in  accordance  with  the 
generic  determination  in  S  51.23(a)  and 
the  provisions  in  {  51.23(b),  the 
applicant  shall  only  address  the 
environmental  impact  of  spent  fuel 
storage  for  the  term  of  the  license 
applied  for. 

4.  In  9  51.55.  paragraph  (a)  is  revised 
to  read  as  follows: 

{  51.55    EnvlromMntai  report— number  of 
copies;  distribution. 

(a)  Each  applicant  for  a  license  to 
construct  and  operate  a  production  or 
utilization  facility  covered  by  paragraph 
(b)(1).  (b)(2).  (b)(3)  or  (b)(4)  of  9  51.20, 


Federal  Register  /  Vol.  56.  No.  180  /  Tuesday,  September  17.  1991  /  Proposed  Rules  47029 


each  applicant  for  renewal  of  an 
operating  license  for  a  nuclear  power 
plant,  each  applicant  for  a  license 
amendment  authorizing  the 
decommissioning  of  a  production  or 
utilization  facility  covered  by  S  51.20, 
and  each  applicant  for  a  license  or 
license  amendment  to  store  spent  fuel  at 
a  nuclear  power  plant  after  expiration  of 
the  operating  license  for  the  nuclear 
power  plant  shall  submit  to  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  or  the  Director  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  as  appropriate,  41  copies  of 
an  environmental  report  or  any 
supplement  to  an  environmental  report 
The  applicant  shall  retain  an  additional 
109  copies  of  the  environmental  report 
or  any  supplement  to  the  environmental 
report  for  distribution  to  parties  and 
Boards  in  the  NRC  proceedings;  Federal, 
State,  and  local  officials;  and  any 
affected  Indian  tribes;  in  accordance 
with  written  instructions  issued  by  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  or  the  Director  of  the  Office 
Nuclear  Material  Safety  and  Safeguards, 
as  appropriate. 

5.  Section  51.95  is  revised  to  read  as 
follows: 

9  51.95    Supplemwit  to  final  environmental 
Impact  statement;  environmental 
MsessmenL 

(a)  General.  Any  supplement  to  a  final 
environmental  impact  statement  or  any 
environmental  assessment  prepared 
under  the  provisions  of  this  section  may 
incorporate  by  reference  any 
information  contained  in  a  final 
environmental  document  previously 
prepared  by  the  NRC  staff  that  relates  to 
the  same  production  or  utilization 
facility.  Documents  that  may  be 
referenced  include,  but  are  not  limited 
to.  the  final  environmental  impact 
statement;  supplements  to  the  final 
environmental  impact  statement, 
including  supplements  prepared  at  the 
operating  license  stage;  environmental 
assessments  and  records  of  decisions 
prepared  in  connection  with  the 


construction  permit,  the  operating 
license,  and  any  license  amendment  for 
that  facility.  A  supplement  to  a  final 
environmental  impact  statement  will 
include  a  request  for  comments  as 
provided  in  S  51.73. 

(b)  Operating  license  stage.  In 
connection  with  the  issuance  of  an 
operating  license  for  a  production  or 
utilization  facility,  the  NRC  staff  will 
prepare  a  supplement  to  the  final 
environmental  impact  statement  on  the 
construction  permit  for  that  facility, 
which  will  update  the  prior 
environmental  review.  The  supplement 
will  only  cover  matters  that  differ  from 
or  that  reflect  significant  new 
information  concerning  matters 
discussed  in  the  final  environmental 
impact  statement.  Unless  otherwise 
determined  by  the  Commission,  a 
supplement  on  the  operation  of  a 
nuclear  power  plant  will  not  include  a 
discussion  of  need  for  power  or 
alternative  energy  sources  or  alternative 
sites  or  of  any  aspect  of  the  storage  of 
spent  fuel  for  the  nuclear  power  plant 
within  the  scope  of  the  generic 
determination  in  §  51.23(a)  and  in 
accordance  with  S  51.2d(b],  and  will 
only  be  prepared  in  connection  with  the 
first  hcensing  action  authorizing  full- 
power  operation. 

(c)  Operating  license  renewal  stage. 
In  connection  with  the  renewal  of  an 
operating  license  for  a  nuclear  power 
plant  under  part  54  of  this  chapter,  the 
NRC  staff  wrill  prepare  an  environmental 
assessment  or,  if  warranted,  a 
supplemental  environmental  impact 
statement  Unless  otherwise  determined 
by  the  Commission,  the  environmental 
assessment  or  the  supplemental 
environmental  impact  statement  will 
address  only  the  matters  in  S  51.53(c)  of 
this  part  A  supplemental  environmental 
impact  statement  is  required  if 
significant  impacts  are  found  in  the 
environmental  assessment 

(d)  Postoperating  license  stage.  In 
connection  with  the  amendment  of  an 
operating  license  to  authorize  the 
decommissioning  of  a  production  or 
utilization  facility  covered  by  S  51.20  or 


with  the  issuance,  amendment  or 
renewal  of  a  license  to  store  spent  fuel 
at  a  nuclear  power  plant  after  expiration 
of  the  operating  license  for  the  nuclear 
power  plant  the  NRC  staff  will  prepare 
a  supplemental  environmental  impact 
statement  for  the  postoperating  license 
stage  or  an  environmental  assessment 
as  appropriate,  which  will  update  the 
prior  environmental  review.  Unless 
otherwise  required  by  the  Commission, 
in  accordance  with  the  generic 
determination  in  9  51.23(a)  and  the 
provisions  of  9  51.23(b).  a  supplemental 
environmental  impact  statement  for  the 
postoperating  license  stage  or  an 
environmental  assessment  as 
appropriate,  will  address  the 
environmental  impacts  of  spent  fuel 
storage  only  for  the  term  of  the  license, 
license  amendment  or  license  renewal 
applied  for. 

e.  A  new  appendix  B  is  added  to 
subpart  A,  10  CFR  part  51  to  read  as 
follows: 

Appendix  B  to  Subpart  A— 
Environmental  Effect  of  Renewing  the 
Operatlhg  Ucense  of  a  Nuclear  Power 
Plant 

The  Commission  has  considered  the 
environmental  and  other  costs  and  beneFits 
of  alternatives  to  granting  a  renewed 
operating  license  for  a  nuclear  power  plant  to 
a  licensee  who  holds  an  operating  license  as 
of  June  30, 1992,  or  who  holds  an  operating 
license  for  Bellefonte  Unit  1  or  2.  Comanche 
Peak  Unit  2,  or  Watts  Bar  Unit  1  or  2.  The 
Commission  has  found  that  the  renewal  of 
any  operating  license  for  up  to  20  years  will 
have  accrued  benefits  that  outweigh  the 
economic,  environmental,  and  social  costs  of 
license  renewal,  subject  to  an  evaluation  of 
those  issues  identiHed  as  Category  2  (only  for 
those  nuclear  power  plants  that  are  outside 
the  envelope  defmed  in  each  issue)  and 
Category  3  in  Table  B-1.  Table  B-1 
summarizes  the  Commission  flndings  on  the 
scope  and  magnitude  of  environmental  and 
other  effects  of  renewing  the  operating 
license  for  a  nuclear  power  plant  as  required 
by  section  102(2)  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended.  The  Commission  will  periodically 
review  the  material  in  this  appendix  and 
update  it  if  necessary. 


Tabl£  B-1.  Summary  of  Findings  on  NEPA  Issues  for  Ucense  Renewal  of  Nuclear  Power  Plants 


ISMM 

Category' 

Findings* 

^ART  L  MEED  FOR  QENERATmO  CAPACITV 

Need  tor  generating  capacity  via  Ucense  nmmti     J 

1 

LARGE  BENEFIT.  Uowiss  ranMval  of  an  MMduH  nudMr  po«Mr  ptant  wK  be  nsadsd  to 
mast  gensrsSng  capacity  rsquiramsrMs  In  ttts  senses  arse  and  to  tvod  constnjctmg 
and  operating  new  generating  facOties  which  would  ott«en«ise  be  necessary  to  replace 
ttM  rvlired  nudeer  plant 

JMI 
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Table  B-1 


Generating  capacily . 

Electric  energy 

AvoUad  casta 


local  taxea 

RefurbishiTient. 
Local  taxes - 

Renewal  term.. 

ElTl^jlU^IWIlt 

RelMtataMnt. 

Emptoymerrt 

Renewal  term.. 


ReturtjistHnaat. 


Fuel 

Operatian  wk>  mainterfance. 


Effects  oi 


Summary  of  Findmgs  on  NEPA  Issues  for  Licemse  Renevwal  of  Nuclear  Power  Plants— ConMnued 


CHagny' 


Flndhga* 


PART  N.  IMPACTS  OF  ALTERNATIVES 


NO  AOVAtfTAGE.  Ucensa  mnemal  of  an  individual  nuclear  po«rar  plant  is  tound  to  ba 
pia>aia>i>a  to  t^itaummm  of  the  generalina  capacity  with  a  near  taoMy  to  tha  yMT 
20ZO.  Uoenaa  lamwal  la  ioaiid  to  ba  pialarabla.  both  anwonwanlaly  and  < 
ly*  to  aNwr  naar  loaallBN  m  aaar  audaar  capacity.  ^Mnd.  aotar  iJtMuwullaic  call 
Ihenaal  poaw.  hydrapOMrar.  and  biotnaaa  are  tound  to  be  not  pwtafaMa  to 
ranawai  becauae  o(  technological  limitations,  availability,  and  eoonomica.  Geolhannat 
power  could  ba  compeWtM  In  areaa  wtwre  geottwrmal  resowces  are  raadihr  I 
are  in  Vw  alutua  of  California,  Oregon,  Waatiingkm.  and  Aitzono. 


PART  NL  BENEFITSA»ST  ASSESSMENT  BaSFnS 


Mlttcl  Eoonofiuc 


1 

2« 


LARGE  BENEFIT.  VMI  puMda  ftom  72  x  10*  to  1270  X  10*  not  li\W(a) 

awMlaal  to  Iha  largaal  pIpnL 
LARGE  BENEFIT.  MM  prawde  feom  391  X  10*  to  6898  X  10*  kMi/yr 

amalleat  to  the  largest  ptart. 
SMALL  TO  LARGE  BENEFIT.  Compared  to  raptacement  of  atactric 

wNh  a  new  coat-fired  plant  Icartta  rowawl  offers  savings  under  a 

ooe«Slions. 


oapadly 
•01  of 


SMALL  BENEFTT.  Tax  fwvanues  «■  Incrsaaa  ^m  to  capital  lii^jiwamenta. 

SMALL  BENEFIT.  The  knpact  of  tax  revanuaa  swy  vary  bom  amU  to  large  dapandbig  «■ 

the  total  tax  base  of  the  taring  jurisdictions. 
SMALL  BENEFIT.  Impacts  on  ragionai  employment  win  be  small  to  moderate  depandrng 

on  the  total  employment  base  of  the  region,  and  will  be  short-lived. 
SMALL  BENEFIT.  Impacia  on  ragionai  employment  will  be  small  to  large  depending  on 
of  tieregioii. 


COSTS 
Diract  Econoaiic* 


MOOEHATE  COST,  Refuctoishmant  costs  will  vary  widely  depending  on  spediic  plant 

raquramenta.  In  general,  coata  wiO  be  signiftcantly  lower  relative  to  the  capital  coat  of 

new  coaMiMd  plants. 

SMALL  COST.  Fuel  costs  wi*  ba  much  loiwar  than  lor  a  new  coaltrad  plant 

LARGE  COST.  O&M  costs  wifl  vary  widely  depending  on  spediic  plant  perfannai«a  bMl 

on  the  average  they  wa  be  significantty  mora  that  tor  a  new  coal-firad  plant 


Water  Quality.  Hydrolofly.  and  Uao 
(for  as  planta) 


on 


«MMy- 


Eftects  of  refurbishmer  i  on  surface-water  uaa . 


AJtefsd  current  pottewno  at  hntafca  and  dncharge  structurea . 
AHered  salinily 


Altered 


Temperature  effects  o^  sediment  transport  capacity.. 

Scouring  caused  by  d4thaiged  oooAng  water 

Eutrophication 


Discharge  of  chlorine  ( r  other  bioddes 


Dtocharge  of  sanitary  ^wastes- 


Discharge  of  other  ch^micat  conlaminanla  (e.g.,  metals)„ 


SMALL  COST.  Impacts  are  axpactad  to  be  minor  and  insigniricant  during  refurbishment  I 
•wra  are  no  maior  conabMcSon  activitiea  aesociated  wflh  the  Mnndual  plant  Icenaa 
•anawal  or  it  beet  mtagoiwowt  practicea  (BMPa)  are  employed  to  contnl  eon  eraaiow 
and  spils;  applicaitf  raust  provide  evidanca  of  approved  BMPs  in  Ncanaa  ranawf 
application. 

SMALL  COST.  Water  uaa  during  refurbishment  wM  not  change  or  wiR  be  reduced  during 


S*«ALL  COST.  Has  not  bean  found  to  be  a  problem  at  operating  nudear  power  planiB 
wtd  is  not  eapacted  to  be  a  problem  during  tie  Kcanaa  iat«wal  taMt 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  nwctaar  powar  planta 
and  is  not  expected  to  be  a  problem  during  ttta  Icenae  renewal  term. 

SMALL  COST.  Has  not  been  totstd  to  be  a  problem  at  operating  nuclear  power  pianU 
and  is  not  eiyected  to  ba  a  problem  during  ttie  leense  rerwwai  term. 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  nudear  power  plants 
and  is  not  aa^woled  to  be  a  problem  doriag  toe  loenaa  ranawal  tan*. 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  nudear  power  plants 
and  is  not  expected  to  t>e  a  pitittwii  during  the  license  renewal  term. 

SMALL  COST.  Has  not  bean  lound  to  ba  a  problem  at  operating  nudear  power  planta 
and  la  not  expected  to  be  a  prot>lem  during  the  licertse  renewal  term. 

SMALL  COST.  Etiecta  are  madl^  controlled  through  National  Pollutant  Discharge  Elimina- 
tion System  (NPOES)  permit  and  padodte  modificabona,  if  needed^  and  «  net  expected 
to  be  a  prot>lem  during  ttw  Hcerae  renewal  laML 

SMALL  COST.  Effects  are  readHy  controlled  through  NPOES  pemM  and  periodk:  modfica- 
lioaa,  if  needed,  and  Is  not  expected  to  be  a  prot>lem  during  the  license  renewal  term. 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  nudear  power  planta 
with  cooUng-tawar-based  beat  diasipation  systsma.  Haa  bean  salislactorily  mMigaled  «t 
other  plants.  It  is  not  expected  to  be  a  problem  during  ttta  Icensa  renewal  term. 


Federal  Register  /  Vol.  56,  No.  180  /  Tuesday,  September  17.  1991  /  Proposed  Rules  47031 


Tabce  B-1.  Summary  of  Fwcmnqs  on  NEPA  Issues  foa  License  Renewal  of  Nucxear  Power  Plants— Continued 


IMM 

CMigofy> 

FMbig** 

1 

SMAa  COST.  Has  txX  bMci  found  to  b«  a  proUam  m  oparabng  nudaar  po««r  ptants 
wHh  onoa-ttvouot>  haat  ctesipatton  ayatanw.  Tha  taaua  haa  baaci  a  concafn  at  two 
nudaar  powar  ptwita  with  oootng  ponda  wd  al  Awo  piwus  wtth  cooling  tonwra.  but  R 
wH  ba  rMotvad  with  appraprtala  atala  or  raglond  raguMory  agandaa  omaUa  ol  NRC 
losoM  iwwmI  Actions  M  to  not  MpKlMl  to  bo  0  pfoWofn  during  tho  Koonoo  ronowii 
torm. 

AoimNIc  Ffffttfffly 
(forHplaiila) 


^  ■  .      I  I  I  h 


Accumulation  ol  contaminanis  In  aadknantsor 

EnirainmanI  cH  phytoplanlcton  and  zooplanMon 
Cold  shock 


Tharmal  plufna  barrlar  to  migrating  fiah~.... 
Pramatura  amargar«ca  of  aquatic  inaads.. 
Gas  suparsaturation  (gas  bubbia  dtoeasa) 

Low  dtaaolvad  oxygen  In  tha  dtecharga»_ 


Loaaaa  from  pradalion.  parasitism,  and 

organiama  axpoaad  to  subMtial  alraaaaa. 
Stimulation  ol  nulaanca  organisms  (a.g.. 


SMALL  COST,  firing  plant  shuldown  and  rsfcffbiahmant  thara  aM  ba  naglgbia  aflada  on 
aquatic  bMa  dua  to  a  radudion  of  antalnmam  and  implngamani  of  organisma  or 
raducad  ralaaaa  of  cttamicais. 

SMALL  COST.  Haa  t>aan  a  ooncam  at  a  singia  nudaar  powar  plant  vrfth  a  coottng  pond, 
but  haa  baan  aatisiactortty  mitigatad.  Has  not  baan  found  to  t>a  a  problam  at  operating 
nudaar  power  plants  with  cooling  towers  or  onoa  ttwough  cooing  systems,  or  a  cooling 
pond,  eiicepl  tor  one  plant  It  was  successfully  mitigated  at  tt«at  planL  It  ia  not  axpectad 
to  ba  a  problem  during  the  licenaa  renewal  terrn. 

StMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  nudeer  power  planls 
and  is  not  expected  to  t>e  a  problem  during  the  license  renewal  term. 

SMALL  COST.  Has  been  satisfactorily  mWgatad  at  operating  nudaar  planls  with  once- 
through  cooling  systems  and  has  not  artdangerad  Iteh  populationa.  Has  not  been  found 
to  tie  a  prot)lem  at  operating  nudear  power  plants  wMh  cooing  towsrs  or  cooling  ponds. 
It  la  not  expected  to  lie  a  problem  during  the  Icenee  renewal  term. 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  nudaar  power  planls 
and  is  not  expected  to  be  a  problem  during  ttw  license  renewal  term. 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  nuclear  power  plants 
and  ia  not  axpectad  to  be  a  problam  during  tha  loenaa  renewal  term. 

SMALL  COST.  Prewlouely  a  concern  at  a  smal  number  of  operating  nudeer  power  planls 
with  once-ttvough  cooing  systsma.  but  haa  been  aalisfactorily  migalsd.  Has  not  been 
found  to  be  a  problem  at  operating  nudaar  power  plants  with  cooing  towers  or  cooing 
ponds.  It  ie  not  axpeded  to  be  a  problem  during  the  Icenee  renewal  term. 

SMALL  COST.  Has  been  a  concern  at  one  nudear  power  plant  with  a  onoe-through 
cooing  aystam,  but  iaeue  wH  be  monitored  in  the  NPOES  pennH  renewal  procaae.  Haa 
not  baan  found  to  be  a  problem  at  operating  nudear  power  plants  with  cooing  towara 
or  oooing  ponda.  It  is  not  aaipactad  to  be  a  problem  during  the  Icenee  renewal  tomk 

SMALL  COST.  Haa  not  been  found  to  be  a  problem  at  operating  nudaar  power  planls 
and  ia  not  expected  to  be  a  problam  during  the  loenaa  rsnawal  torm. 

SttflALL  COST.  Haa  been  satisfactorily  mitigaled  at  the  single  nudeer  power  pleni  wHh  a 
once-lhrough  oooing  system  where  It  was  a  problem.  Has  not  been  found  to  be  a 
problem  at  operating  nudear  power  planls  ««h  oooing  towers  or  cooing  ponds.  It  is 
not  SKpeded  to  be  a  problem  during  the  Icenee  renewal  lenn. 


AQmttc  EcotOQy 
flor  pwnl  wNn  ono^vwougti  nosl  otoolpfliion  oyotom^ 

2 
2 
2 

SIMLL  COST.  Haa  not  been  found  to  be  a  problam  at  moat  operating  plants  and  is  not 

ai^actad  to  be  a  problem  during  the  Kcense  renewal  torm.  Ucenaees  of  plants  that  do 

not  have  an  apptuved  Clean  Waler  Ad  31o(d)  determneiion  or  equivaiMit  Main  pe^iiM 

ImpingofTionl  of  flth  ond  iholHlsh ^^..^.,^,^«»^ 

Icansa  renewal  applcation. 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  most  operating  planta  and  is  not 
SKpectod  to  be  a  problem  during  the  Icenee  renewal  tamv  Licensees,  of  plants  that  do 
not  have  m  tpptwA  Clean  water  Ad  316(b)  determination  or  equrvalent  State  pennit 
«  required  at  tha  time  of  Kcenaa  renewal  i«)plcation  must  evaluats  the  »Tip«>9emen» 
laaue  In  the  Icenee  renewal  applcatioa 

SII4ALL  COST.  Has  not  bean  found  to  ba  a  problem  at  moet  operating  plants  and  Is  not 

aKpactod  to  ba  a  problem  during  the  Icenaa  renewal  MmL  Licanaaea,  of  plants  that  do 
not  have  mi  approved  Clean  Water  Ad  316(14  detemwiation  or  aquivalent  State  permit. 
If  required,  at  the  time  of  Icenee  renewal  applcation  muat  evaluate  the  heat  shock 

Entrairtmeni  of  Wi  and  sfieMsh  In  aaity  I 
Impingement  of  Ush  and  sheMish. 


SMAa  COST.  Haa  not  been  found  to  be  a 
%vllh  thia  type  of  cooling  system  and  la  not 


at  opaiating  nudaar  power 
to  be  a  problem  during  If 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operatmg  nudear  power  plants 
wMh  this  type  of  cooing  system  and  Is  not  expected  to  be  a  problem  dunng  the  hcense 
renewal  term. 

SMAa  COST.  Has  not  been  found  to  be  a  problem  at  operating  nudear  power 
with  iMe  type  of  oooing  aystam  and  la  not  axpactod  to  be  a  problem  diffing  tt 
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Table  B-t.  koiMARY  of  FwotNOS  om  NEPA  Issues  for  Lx^ense  Renewal  of  Nucuear  Power  Plants— Continued 


*    ■  ■  ^  ^ 

H11|)BIQBIi1WII  01  ■>«» 


Entfainment  61  lish  In  6e  iy  Me  stages 


Heat  shock.. 


Gfoun^Mlsr-ine  and  <|t  Bfl^ 


Calsgofy' 


Fmdings' 


(lor  ptMili  witti 


Aquadc  Eeoioay 

pond  hMt  diaaipation  ayatama) 


SMALL  COST.  Has  not  l)een  found  to  be  a  protHem  at  most  operating  plania  and  Is  not 
expected  to  be  a  problem  during  the  license  renewal  term.  Licensees  o<  plants  that  do 
not  have  an  approved  Clean  Water  Act  316(b)  determination  or  equivalent  State  permit 
at  the  ttn>e  of  Icer^se  renewal  application  must  evaluate  the  irapingemeflt  issue  in  tm 
Icanse  renewal  appticatran. 

SlylAU.  COST.  Has  not  been  found  to  be  a  problem  at  most  operating  plants  and  is  not 
expected  to  be  e  problem  duhng  the  license  renewal  term.  Licenaeaa  ol  plants  that  do 
not  hav«  an  approved  Clean  Water  Act  316(b)  determination  or  equivaleni  Stale  pannii 
at  the  Gme  of  license  renewal  appfication  must  evaluate  the  entrainment  issue  in  the 
Icense  renewal  application. 

SUAU  COST.  Has  not  been  lound  to  bs  a  pratilam  at  most  opanting  plaatis  and  Is  not 
expected  to  be  a  problem  during  Oie  license  renewal  term.  Licensees  of  plants  that  do 
not  have  an  approved  Clean  Water  act  316(a)  deterrrMnatKin  or  equivalent  State  permit 
B  required  at  ttw  time  of  license  renewal  application  must  evaluate  the  heat  shock  issue 
in  the  loanse  renewal  applicalioa 


OroundiMtar  OM  and  QuaDty,  Impacts  of  RtfurbWmanI 


SMALL  COST.  Extensive  dewatering  during  Vie  original  constnjction  on  some  sites  wl 
not  be  repeated  during  refurbishment  on  any  sites.  Any  plants  wastes  produced  during 
refurbishment  will  be  handled  In  the  same  manner  as  in  current  operating  practk^s  and 
Is  not  expected  to  be  a  problem  during  the  license  renewal  term. 


Sraundwatar  Usa  and  QuaBly.  Impacts  ol  Oparatton 


Grourxiwater-use  confKc  s  (potabfe  and  service  water).. 


Groundwatar-use  conffcte  (watar  pumped  tor  itewatertng) .. 


I 


Gfoundw8ter-<06  confficfs  (surfacQ  wat6f  U66d  ss  motoup 
Gvoundwater-use  conflfcts  (Ranney  wefls) 


Grounc^Nrater-quaOty  de^  adation  (Ranney  wefts) 


GPoandN«lw-<|iMrilty  1 
GfoundMvlv^quMy  < 


ctogladation 


RoluftMltffWlf  ffVlpSClS. 


CooAn^  lower  ■npacls  o  >  crops 


Birds  coHidk^g  with  pow4  r  lines. 


JMI 


(cooing  ponits) 


SMALL  COST.  Has  not  been  found  to  be  a  problem  at  most  operating  plants  and  is  not 
expected  to  be  a  problem  during  tt>e  Ifcense  renewal  lemi.  Plants  pumping  100  or  more 
gpm  ana  having  private  wells  kx»ted  wrthin  cones  of  depression  of  reactor  wells  are 
required  to  assess  for  use  conflict  during  the  license  renewal  term. 

SMALL  COST.  Has  not  been  found  to  be  a  problem  at  most  operating  plants  and  Is  not 
expected  to  be  a  problem  during  itie  Scense  rer>ewal  term.  Plants  pumping  100  or  more 
gpm  and  having  private  wells  located  within  cones  of  depression  of  plant  wells  are 
required  to  assess  for  use  conflict  during  the  iKense  renewal  term. 

SMALL  COST.  Water  use  conflicts  are  small  and  will  tie  resolved  as  necessary  through 
surface  water  regulatory  mechanism  outskle  of  NRC  licerwe  renewal  process  and  is  not 
expected  to  be  a  problem  for  any  plant  during  V\e  license  renewal  term. 

SMALL  COST.  Ranney  wells  can  result  In  potential  grour>dwater  depression  beyond  site 
bourxtary.  Impacts  of  large  groundwater  wrttxJrawal  for  cooling  tower  makeup  at  nuclear 
power  plants  using  Ranney  wells  must  be  evaluated  at  the  time  of  appHcatkxi  tor 
license  renewal 

SMALL  COST.  (Groundwater  quality  at  river  sites  may  be  degraded  by  induced  infiltration 
of  poor-quality  river  water  nto  an  aquifer  that  supplies  large  quantities  of  reactor  cooling 
water.  However,  the  lower  qualty  infiltratir>g  water  would  not  preclude  the  currerrt  uses 
of  groundwater  and  is  not  expected  to  be  a  problem  during  the  license  renewal  tena 

SMALL  COST.  Nuclear  power  ptarts  do  not  contrtxHe  signiticantty  to  saltwater  intruston. 

SMALL  COST.  Sites  with  ctosed<ycie  cooling  ponds  may  degrade  groundwater  quaBty. 
TTiis  ia  not  an  issue  for  those  plants  k>cated  m  salt  marshes.  However,  for  those  plants 
kxatted  Inland,  the  quality  of  the  groundwater  in  the  vicinity  of  the  ponds  must  be  shown 
to  be  adequate  to  allow  contirvjatkin  of  currerrt  uses. 


Toffsstflol  Rasoufoas 


Cooling  tower  impacts  of  native  plants 

Birds  colUding  with  cooliltg  towers . 
Cooing  pond  impacts  04  I 


Power  line  right  of  way  ^nagement  (cutting  and  hertMade 


SMALL  COST.  Insignificant  impact  M  no  toss  of  importsnt  plant  and  animal  habitat  occurs. 
If  Important  plant  and  animal  habitats  are  affected  the  piotential  Impact  will  be  assessed 
at  the  time  of  license  renewal 

SMALL  COST.  Salt  drift  icing,  logging,  or  Increased  humidify  associated  with  cooling 
tower  operation  have  not  been  fourid  to  be  a  prot>lem  at  operating  nuclear  power  ptartts 
and  is  not  expected  to  be  a  problem  during  ttie  license  renewal  term. 

SMALL  CX3ST.  Salt  drift  icing,  fogging,  or  IrKreased  humidity  associated  with  cooling 
tower  operation  have  not  been  fourxj  to  be  a  protilem  at  operating  nuclear  power  plants 
and  is  not  expected  to  bo  a  problem  during  the  license  renewal  term. 

SMALL  COST.  Haa  not  been  found  to  be  a  problem  at  operating  nuclear  power  plants 
ar>d  is  not  expected  to  be  a  problem  during  the  kcerose  renewal  term. 

SMALL  COST.  No  significant  damage  to  vegetation  has  been  observed  as  a  restA  of 
fogging,  icing,  or  increased  relative  humidity  at  nuclear  reactor  cooling  ponds.  The  low 
levels  of  water  contaminants  in  cooling  ponds  are  not  a  threat  to  wikMita  uaing  the 
ponds.  No  aigniicant  impact  is  expected  at  any  nuclear  power  plant  during  the  Icense 


SMALL  COST.  PenodK  vegetation  control  causes  cyclic  changes  m  the  density  o<  wHdMe 
populations  dependent  on  the  rt(^iKj»^»«y,  bat  tong-tem  densities  appear  relatively 
statile.  Nunwrods  studies  show  neither  8igr>ificant  positive  nor  negative  effects  of  power 
•ne  right-of-way  on  wikHife.  No  significant  Impact  is  expected  at  any  nuclear  power  plani 
during  tfie  Kcerise  renewal  teriTL 

SMALL  COST  Has  not  been  found  to  be  a  problem  at  operating  nuclear  power  plant  and 
is  not  expected  to  be  a  problem  during  the  Icense  renewal  term. 


Federal  RegLster  /  Vol.  56.  No.  180  /  Tuesday.  September  17.  1991  /  Proposed  Rules  47033 

Table  B-I.  Summary  of  Findings  on  NEPA  Issues  for  License  Renewal  of  Nuclear  Power  Plants— Continued 


Impacti  of  stectromagrwlic  fiekte  (EHFs)  on  flora  and 
fauna  (plant*,  agricultural  crops,  honeyt>ees.  untdUfe, 
livestock). 

Floodplains  and  wetland  on  power  line  right  of  way 


Calagoryi 


Findings* 


SMAU  cost.  No  significant  impacts  of  aiactromagnetic  tialda  on  tarraslrial  flora  and 
fauna  have  l)een  identified  as  la  not  expected  to  be  a  probiem  during  the  license 
renewal  term. 

SMALL  COST.  Periodic  vegetation  control  is  necessary  in  forested  wetlands  underneath 
power  lines  and  can  be  achieved  with  minimal  damage  to  the  wetland.  On  rare 
occasions  when  heavy  equipment  may  need  to  enter  a  wetland  to  repair  a  power  Ime. 
inpacts  can  be  minimized  through  the  use  of  standard  practices  No  mqnficvn  impact 
la  expected  at  any  nuclear  powar  plant  during  the  license  ranaMi  term. 


TiWMMnaa  Or  EfwangereAspeaea 
(tori 


Threatened  or  endangered  species.. 


Generally,  reactor  refurbishment  and  continued  operation  la  not  ao^oclad  to  adversely 
affected  threatened  or  endangered  species.  However,  coneultalion  «Mth  appropnate 
agencies  must  occur  to  determine  if,  in  fact  threatened  or  endangered  species  are 
preaent  and  if  they  will  be  adversely  affected. 


AlrQuaMy 


Air  quality.. 


SMALL  COST.  Air  quality  i^^»ct^  from  reactor  refurbishment  associated  with  license 
rertewal  are  expected  to  be  smaH. 


LandUoa 


Onsite  land  use.. 


SMALL.COST.  Projected  on-site  land  use  changes  required  during  refurbishment  and  t»»e 
renewal  period  would  be  a  smaN  fraction  of  any  nuclear  power  plant  sila. 


numan  naonn.  impocia  ot  iieiuiuiennieni 


Radiation  exposures  to  the  pubNc.. 


Occupational  radiation  exposures . 


SMALL  COST.  During  refurbishment  the  gaseous  effluents  would  res«*  In  doses  well 
below  the  natural  background  dose  App4«able  regulatory  dose  limits  to  the  pubic  are 
not  expected  to  be  exceeded. 

SMALL  COST.  Average  occupational  doses  from  returtjishment  are  expected  to  be  within 
the  range  of  annual  average  doaes  experienced  tor  pressunzed-water  reactors  and 
boiling-water  reactors.  Upper-limit  cancer  and  genetic  nsks  from  radiation  exposure  from 
the  Incremental  doses  from  refurbishment  are  expected  to  be  less  than  t%  ol  the 
natural  cancer  and  genetic  riska. 


Human  Hoalih,  hnpoets  of  Oparation  Ourtafl  Uoanaa  RMWwal 


Microbiological  organisms  (occupational  health) 

Microbiok)gical  organisms  (public  health) 

Noise 

Eiectromagnetx:  fiekls,  acute  effects  (electric  shock) 


Electromagnetic  flekis,  chronk:  effects.. 
Radiatk)n  exposures  to  pubkc 


Occupational  radiatkx)  exposures.. 


SMALL  COST.  Occupational  health  questions  are  expected  to  be  reaolved  using  industrial 

hygierw  principles  to  mmimize  worker  exposures. 
SMAa  COST.  Has  not  been  found  to  be  a  problem  at  most  operating  plants  and  is  not 

expected  to  be  a  problem  during  the  license  rer»ewal  term.  At  the  lime  of  Koanaa 

renewal  of  plants  using  cooling  ponds,  lakes,  or  canals  and  plants  iSacharging  to  sma> 

rivers  applicants  »nll  assess  the  impact  of  thermophilK:  organisflie  on  the  health  of 

recreatnnal  users  of  affected  water. 
SMALL  COST.  Has  not  been  found  to  be  a  problem  at  operating  plants  and  is  not 

expected  to  be  a  problem  at  any  reactor  during  the  Ncenae  renewal  term. 
SMALL  COST.  Has  not  been  found  to  be  problem  at  most  operating  plants  and  is  not 

expected  to  be  a  problem  during  the  koenaa  renewal  terni.  H  it  cannot  be  found  at  the 

time  of  hcense  renewal  that  the  tranamlBaion  mas  ol  the  plant  meets  the  NatxxMl 

Eloctnc  Safety  Code  recommendations  regarding  the  prevention  ol  shock  from  induced 

cunents  then  an  assessmonl  of  the  potential  electric  shock  hazard  from  the  transmia- 

sion  knes  of  the  plant  must  be  provkled. 
SMALL  COST.  BtotogJcal  and  physwal  studies  of  60-Hz  electromagnetic  fiekls  have  not 

found  consistent  evklence  linking  harmful  effects  with  fieW  exposures. 
SMALL  COST  Present  radiatk)n  doaes  to  the  public  are  very  small  with  respect  to  natural 

backgrourxJ  radiation;  and  dose*  from  refurtMshment  are  expected  to  be  smular  in 

magnitudea. 
SMALL  COST.  Projected  maximum  occupatonal  doses  during  the  kcense  renewal  term 

are  within  the  range  of  doses  experienced  and  are  conskJerably  betow  the  5  rem 

exposure  limit 


Sodooconomtea 


Housing  impacts  of  rafurbiahment.. 


Housing  impacts  of  license  renewal  term . 


PublK  service  impacts  of  refurbisfvnent.. 


SMALL  COST.  Not  expected  to  be  a  problem  at  any  plant  tocatad  m  a  medwm  or  high 
population  area  and  not  in  an  area  where  growth  control  measures  that  limit  houaing 
devetopment  are  in  effect  Housing  impacU  ol  the  wortcforce  associated  wrth  refurtflfi- 
ment  wi«  be  assessed  at  the  time  of  license  renewal  for  plants  tocated  m  sparsely 
populated  areas  or  in  areas  with  growth  control  measures  tt>at  limit  housing  develop- 


SMAa  COST  Not  expected  to  be  a  problem  at  any  plant  tocated  in  a  medium  or  high 
population  area  and  not  in  an  vea  where  growth  control  measures  that  limit  housing 
devetopment  are  m  effect.  Housing  Impacts  of  the  worttforce  aasociated  with  refueling/ 
maintenance  outages  wiH  be  assessed  at  the  time  of  license  renew*  lor  plants  tocated 
in  sparsely  populated  areas  or  in  areas  with  growth  control  measuras  that  limit  housing 
devetopment. 

SMALL  COST  Refurbishment  induced  populatton  growth  will  be  small  and  will  not  suain 
local  infrastructure  at  any  plant 
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Table  B-1.  ISummary  Of  Finoinqs  on  NEPA  Issues  for  License  Renewal  of  Nuclear  Power  Plants— Continued 


Transportation  impacts 


al  rafcjftishment-.. 


Pubtic   service   (inchidifig  transportation)  Impacts  during. 

license  rer>ewaJ  term. 
Otfsite  land-use  impact^  of  re^^^Ji9^1lllWll 

Offsite  larxt-use  Impact^  of  license  renewal  term 


Historic  resources 
Historic  resources 

nwssion  lines). 
Historic  resources  ii 

operaOors) 

Aesthetic  Impacts  of  refjrtxshment 

Aestttetic  impacts  of  lic#nse  renewal  term ... 


of  refurtjishment 

of  license  rer>ewal  term  (trana- 

of  license  renewal  term  (nonnai 


Aesttietic  impacts  of  ifsense  renewaJ  term  (transmission 
Inea^ 


Daaigr>-ba9i«  acotdonts 


Catogoiy' 


Findhtgs' 


Impacts  aie  generally  expected  to  be  •rrall,  however,  ttiey  must  be  assessed  tor  each 
ptani  to  coraider  the  increaae  In  traffic  associated  with  the  aJUMurial  worfcera  and  tha 
local  road  ar^d  traffic  cor>trol  condWor^ 

SMALL  COST.  No  significant  impact*  are  expected  during  the  license  renewal  term. 

SMALL  COST.   Impacts  will  not  be  significarrt  at  any  plant  because  piant-induced 

population  growth  wilt  have  little  effect  on  land  use  patterns. 
SMALL  COST.  Changes  In  land  use  would  be  associated  with  population  arxj  tax  revenue 

changes  resulting  from  license  renewal  of  a  plant  These  changes  are  expected  to  be 

small  for  all  plants. 
SMALL  CX3ST.  No  signiftcant  impacts  are  expected  during  refurt>ishment 
SMALL  COST.  No  significant  impacts  are  expected  during  the  licerwe  renewal  term. 

SMALL  COST.  No  significant  impacts  are  expected  during  the  Rcenae  renewal  term. 

SMALL  COST.  No  significant  impacts  are  expected  during  refurt)ishment 

SMALL  COST.  Impacts  will  be  small  to  moderate  depending  on  tt>e  visual  intaaiveness  of 

ttM  plant  on  historic  and  aesthetic  resources  in  tt>e  area. 
SMALL  COST.  No  significant  impacts  are  expected  during  \t\e  license  renewal  term. 


Uranium  FuH  Cycto 


SMALL  COST.  Impacts  on  the  U.S.  poptiaiion  from  radtoactlve  gaseous  and  Iquid 
releases  including  radon-222  and  technetium-99  is  small  compared  with  the  impacts  of 
natural  background  radiatioa  Norvadtologlcal  impacts  on  the  erwironment  are  sma>. 


Severe  accidents  (atrr 
Sawara  accidents  (I 


onto  open  bodies  of  water). 
Savefa  accidents  (rolsa»os  irom  groundwater). 
Severe  acoderrts  (econ  tmic  consequences) 
Severe  accident  mitigati  xi  design  alternatives 


NonraiMogical  waste. 
Lovlev«l  radioactivcM 

Low-level  radioactive  \ 


SMALL  COST.  Regulations  require  that  consequences  from  deaitn  basis  aoawts  remain 

acceptabie  for  every  plant 
SMALL  COST.  Risks  from  atmospheric  releases  is  small. 
SMALL  COST.  Risk  from  both  the  drinking  water  pathway  and  the  aquatic  tood  pathway 

are  amaV  and  mterdictKxi  can  furttiar  reduce  both  sufficiently  for  all  plants. 
SMALL  COST.  InterdKtKm  and  tha  low  prot>ability  of  base  mat  per«etratx}n  yield  a  k>w  risk 

to  ttw  public  for  ail  plants. 
SMALL  COST   PredKtsd  costs  due  to  postulated  accklents  range  from  SZ.OOO/raactor- 

year  to  S374,000/reactor-year. 
SMMX  COST.  Law  rWi  toi  »w  anvirannMnt  from  severe  accidents. 


8oM  Waata 


Spent  feiat.. 


Transportation.. 


Waste  management., 


AlrquaMy.. 


wwter  QUflHty .. 


IMI 


SMALL  COST.  No  changes  to  generating  systems  are  antteipated  for 
Existing  regulations  will  ensure  proper  fiandling  and  disposal  at  ail  plants. 

SMALL  COST.  Impacts  will  be  small  for  plants  having  access  to  offsite  disposal  apace. 
For  thoee  plants  denied  the  use  of  off-site  disposal  space  due  to  delayed  compact 
fitmm.  Km  potential  for  ecological  habitat  disturt>ar>ce  due  to  cortstruction  of  or>-site 
slongalBdBies  must  be  evaluatad. 

SMALL  COST.  Off-site  disposal  facilities  are  planning  to  handle  refurbishment  and  normal 
oparatiorts  waste  streams  for  an  addWonal  20  years.  If  implamenlalk)n  of  plane  la 
delayed,  plarrts  In  affected  compact  regions  or  unaffiliated  states  must  plan  for 
aKteiKJed  interim  storage  for  an  Irxlefinite  period  of  time  and  evaluate  ttie  Impacts  of 
aucti  storage. 

SMALl  COST.  LKense  renewal  will  not  increase  the  small,  continuing  risk  to  human 
health  and  the  environment  posed  by  mixed  waste  at  alt  plants. 

SMALL  COST.  A  50%  greater  volume  of  spent  fuel  from  an  addiUonat  20  years  of 
operation  can  be  safely  accommodated  on-site  with  small  environmental  effects  tftrough 
dry  or  pool  storage  at  all  plants  if  a  permanent  repository  or  mor>itored  retrievable 
storage  faolity  Is  not  available. 

SMALL  COST.  Rail  and  truck  transport  corridors  can  safely  accommodate  increased 
ahipmants  of  radwactve  wastes  associated  with  Kcenee  rerwwal.  Shipments  wouW 
rsauH  in  Impacts  within  tf>e  scope  of  the  Table  S.4  oile  and  therefore  wouM  result  In 
impact 


DMwiMilaatonlng 


SMALL  COST.  Doses  to  tt>e  public  are  small  regardless  of  which  decommissioning 
method  is  used.  Occupatior^  doses  would  increase  no  more  than  1  man-rem  due  to 
buildup  of  bng-hved  radionuclides  dunng  tfie  Ittense  renewal  term. 

SMALL  COST.  Decommissioning  at  tfie  end  of  a  20-year  license  renewal  period  woukJ 
generate  no  more  solkj  wastes  than  at  the  end  of  the  current  Inense  term.  No  Increase 
in  ttte  quantities  of  Class  C  or  greater  than  Class  C  wastes  wouM  be  expected. 

SMALL  COST.  Air  quality  impacts  of  decommisstoning  are  expected  to  be  negHgtile 
wfieltMr  at  the  end  of  tha  current  operating  term  or  at  the  end  of  tha  licanse  renewal 


SMALL  COST.  The  potential  for  sigrvficant  water  quality  impacts  from  erosion  or  spills  Is 
no  greater  H  decommissioning  occurs  after  a  20-year  Kcenae  renewal  period  or  after  the 
original  40-year  operation  pariod,  and  measures  are  readHy  available  to  avoid  such 
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Table  B-1.  Summary  of  Findings  on  NEPA  Issues  for  License  Renewal  of  Nuclear  Power  Plants— Continued 


Cttagory' 


FindlnQS' 


Ecological  retourcM — 
SocioecofX>mic  impactt.. 


small  cost.  DecommlMioning  aftar  althar  tha  initial  oparating  partod  or  atlar  a  20  yaar 
leans*  ranewai  pariod  ia  not  axpactaO  to  havt  any  drad  aoological  impacta. 

SMALL  COST.  Decommisaioning  would  hava  aoma  ahort-tarm  aodoaconomic  impacta. 
Tha  impacta  would  not  f  Incfaaaad  t>y  dalaying  dacommiaaioning  unN  tha  and  ol  a  20- 
yav  ralicanta  pahod,  but  Ihay  might  ba  dacraaaad  by  population  and  aconomic  growth. 


>  Tha  numarical  antrlaa  in  thia  column  wa  baaad  on  tha  following  calagory  dafinitiona:  Catagory  1:  A  ganaric  condution  on  tha  impact  haa  baan  raachad  tor  aH 
affected  nuclear  powar  planta.  Catagory  2:  A  ganaric  conduaion  on  ma  Impact  haa  baan  raachad  tor  atfactad  nudaar  powar  planta  that  lal  wNNn  dadnad  bounda. 
Category  3:  A  ganaric  concluaiona  on  tha  Impact  waa  not  raachad  (or  any  aflactad  nudaar  powar  planta. 

'Tha  findings  in  this  column  apply  to  Catagory  1  issues  and  Catagory  2  issues  If  a  plant  falls  within  the  bounds  of  tha  generic  analyaia.  For  Part  I  of  this  table, 
the  entry  In  this  column  indicates  tha  level  of  need.  For  Part  II  of  thb  table,  tha  entry  In  this  column  Indicatea  tha  relative  advantagaa  of  aWamatlvea  to  licanaa 
renewal.  For  Part  III  of  this  table,  the  entries  in  this  column  are  beneflta  or  costs,  as  indicated  by  the  following  heedings:  Snwt  impacts  are  so  minor  that  they  wan«n( 
neither  detailed  investigation  or  consideration  of  mHigativa  actions  when  such  impacta  are  negative.  MoOaral*  impacts  are  likely  to  be  dearly  evidec*  and  uauaNy 
warrant  consideration  of  mitigation  alternatives  when  such  impacts  are  negative.  Isfgt  impacts  involve  either  a  aevere  penalty  or  a  maior  banafM  and  mitigation 
alternatives  are  always  corwioered  when  such  impacts  are  negative. 

>  The  uncertainty  associated  with  the  economic  cost  of  licenee  renewal  leada  to  the  requirement  that  an  applicant  demonstrate  for  ioanaa  ranawal  tfwl  no  ooat 
advantage  exists  for  replacing  tha  plant's  equivalent  generating  capacity  by  a  new  ooal-firad  powar  plant  H  no  auch  demonstration  can  be  made,  and  appNcanl  shaR 
justify  choosing  tha  license  renewal  altamativa.  Tha  justification  wHI  induda  an  asseaamant  comparing  the  ooat  of  license  renewal  to  the  coet  of  reaaonaUa  altemativa 
replacement  generating  capacity.  Costs  considered  must  include  refurbishiT>ent  and  construction,  fuel,  and  operation,  and  maintenance. 


Dated  at  Rockville,  Maryland,  this  10th  day 
of  September,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  91-22194  Filed  9-lfr-91;  8:45  am] 

BILUNO  COM  7SM>-01-«I 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  323 

RIN  3064-AB05 

Appraisals 

agency:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

action:  Notice  of  proposed  rulemaking. 

summary:  The  FDIC  is  proposing  to 
amend  part  323  to  exempt  additional 
transactions  from  the  requirements  of 
the  final  appraisal  rule  published  on 
August  20, 1990  (55  FR  33879).  If 
adopted,  the  proposed  amendment 
would:  (1)  Eliminate  the  requirement  for 
regulated  institutions  to  obtain 
appraisals  by  certified  or  licensed 
appraisers  for  real  estate-related 
financial  transactions  having  a  value,  as 
defined  in  the  rule,  of  $100,000  or  less; 
(2]  permit  regulated  institutions  to  use 
appraisals  prepared  for  loans  insured  or 
guaranteed  by  an  agency  of  the  federal 
government  if  the  appraisal  conforms  to 
the  requirements  of  the  federal  insurer 
or  guarantor;  and  (3)  add  a  definition  of 
"real  estate"  and  "real  property"  to 
clarify  that  the  appraisal  regulation  does 
not  apply  to  mineral  rights,  timber 
rights,  or  grovt^ing  crops. 

The  FDIC  is  proposing  these 
amendments  to  address  concerns  raised 
by  state  nonmember  insured  banks 
concerning  the  cost  of  complying  with 
the  appraisal  requirement  for  certain 
loans  which  have  not  resulted  in 
substantial  losses  to  such  banks.  If 


adopted,  this  proposal  would  decrease 
the  number  of  real  estate-related 
financial  transactions  requiring  an 
appraisal  prepared  by  a  certified  or 
licensed  appraiser  in  accordance  with 
the  FDIC's  final  appraisal  rule,  thereby 
reducing  costs  associated  with  those 
transactions. 

FDIC  is  soliciting  comments  regarding 
all  aspects  of  the  proposed  rule  and  is 
requesting  that  comments  include 
specific  information  regarding  real 
estate  related  loans  held  by  banks 
where  the  transaction  value  is:  $50,000 
or  below;  $50,001  to  $100,000;  and  above 
$100,000.  All  coRunents  received  by  the 
FDIC  will  be  reviewed  and  given 
approftriate  consideration. 

DATIt:  Comments  must  be  received  by 
November  18, 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  Hoyle  L  Robinson, 
Execu'Wve  Secretary,  FDIC,  550 17th 
Street,  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to 
room  F-400  on  business  days  between 
8:30  a.m.  and  5  p.m.  Comments  may  also 
be  inspected  at  the  same  location  and 
times.  (FAX  number  (202)  898-3838.) 

FOR  FURTHER  INFORMATION  CONTACT: 

(For  information  on  supervisory  issues) 
James  D.  Leitner,  Examination 
Specialist  Division  of  Supervision,  (202) 
898-6790,  or  Robert  F.  Miailovich, 
Assistant  Director,  DOS,  (202)  898-6918; 
(for  information  on  legal  issues)  Walter 
P.  Doyle,  Counsel,  Legal  Division,  (202) 
898-3682;  (for  information  on  liquidation 
issues)  N.  Jack  Taylor,  Senior 
Liquidation  SpeciaUst,  Division  of 
Liquidation,  (202)  898-7326;  FDIC,  550 
17th  Street.  NW.,  Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

Background 

Title  XI  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 


of  1989  ("FIRREA")  directed  the  FDIC. 
and  the  other  financial  institutions 
regulatory  agencies,'  to  publish 
appraisal  rules  for  federally  related 
transactions  within  the  jurisdiction  of 
each  agency.  In  accordance  with 
statutory  requirements,  FDIC's  final  rule 
sets  minimum  standards  for  appraisals 
used  in  connection  with  federally 
related  transactions  and  identified  those 
federally  related  transactions  that 
require  a  state  certified  appraiser  and 
those  that  require  either  a  state  certified 
or  licensed  appraiser.  The  final  rule  was 
published  August  20, 1990  (55  FR  33879). 

When  Services  of  Appraiser  Required 

Section  1121  of  FIRREA.  12  U.S.C. 
3350.  defmes  a  "federally  related 
transaction"  as  a  real  estate-related 
financial  transaction  which,  inter  alia, 
requires  the  service  of  an  appraiser.  In 
the  notice  of  proposed  rulemaking 
published  February  22. 1990  (55  FR 
6266),  the  FDIC  stated  its  intention  not 
to  require  the  services  of  a  certified  or 
licensed  appraiser  for  transactions 
below  a  $15,000  threshold  and  asked  for 
specific  comment  on  "the  amount  and 
appropriateness  of  the  de  minimis 
"level"  below  which  the  services  of  an  •> 
appraiser  would  not  be  required. 

The  FDIC  received  over  200  comments 
on  the  threshold  provision,  the    * 
overwhelming  majority  of  which 
siiggesled  raising  the  threshold. 
Suggested  values  ranged  from  $20,000  to 
$250,000,  with  the  greatest  number  of 
commenters  recommending  that  the 
threshold  be  raised  to  $100,000. 
However,  because  title  XI  of  FIRREA 
expressed  a  preference  for  uniform 


>  These  are:  the  Board  of  Govemort  of  the 
Federal  Reserve  Syitem.  the  OfTice  of  the 
'Comptroller  of  the  Currency,  the  OfTic*  of  Thrift 
Supervision,  and  the  National  Credit  Union 
Adminiitratlon.  In  addition,  the  Reeolution  Tru»l 
Corporation  hat  iaiued  appraiaat  rules  under  title  XI 
of  FIRREA. 
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appraisal  rules  among  the  financfal 
mstinitions  regulatpry  agencies,  the 
FDIC  set  the  threshold  level  at  SSO.OOQ 
based  on  its  understanding  that  the 
other  agencies  wo^ld  adopt  a  $50,000 
threshold  amount ' 

Subsequent  to  adoption  of  FDiC's 
final  rule,  individual  bankers  and 
representatives  of  associations 
representing  a  bro«d  range  of  banks 
have  contacted  the  FDIC  to  request  that 
the  threshold  levellbe  raised  These 
bankers  stated  that  they  have  not 
experienced  substantial  losses  from  real 
estate-related  finaacial  transactions 
below  $100,000.  M(Jreover,  several 
bankers  stated  thai  they  are 
experiencing  increased  costs  and 
substantial  delays  In  obtaining 
appraisals  that  conform  to  the  regulation 
because  of  the  increased  demand  for 
appraisers  who  ara  likely  to  meet  state 
certification  and  licensing  requirements 
and  the  complexity  of  the  standards  to 
be  used  in  preparing  appraisals.  The 
experience  of  thes^  bankers  has 
indicated  that  the  ihcreased  cost  and 
delay  associated  vwth  obtaining 
appraisals  that  conform  to  the  rule  for 
transactions  belowj  $100,000  outweigh 
any  benefits  that  mllght  be  obtained  from 
requiring  appraisal^  by  certified  or 
licensed  appraisers  for  these 
transactions  or  strict  application  of  the 
standards. 

The  FDIC  also  h^s  received  a  petitioa 
from  the  American  Institute  of  Real 
Estate  Appraisers.  Society  of  Real 
Estate  Appraisers,  snd  the  International 
Right  of  Way  Asso^ation  (collectively 
•Tetitioners").  requesting  that  tiie  FDIC 
reopen  the  rulemaking  to  amend  its 
appraisals  regulation  by  reducing  or 
eliminating  the  protision  and  that  the 
$50,000  threshold  established  by  the 
final  rule  is  too  higl^  and  cannot  be 
supported  in  the  record.  TTie  FDIC 
dnagrees  wirti  these  assertions  and  has 
dented  the  petition. 

The  requirement4  of  title  XI  of 
FIRREA  apply  to  federally  related 
transactions.  See  FIRREA  section  1110. 
12  U.S.C  3339  (requiring  the  FDIC  to 
prescribe  standards  for  "the 
performance  of  real  estate  appraisals  in 
connection  with  federally  related 
transactions")  (emphasis  supplied); 
FIRREA  section  1112. 12  U.S.C.  3341 
(requiring  the  FDIC, to  prescribe  "which 
categories  of  federtjfty  related 
transactions  shoulc^  be  appraised  by  a 
state  certified  appraiser  and  which  by  a 
state  licensed  appraiser")  (emphasis 
supplied).  "The  terqj  'federally  related 
transaction'  means  ^y  real  estate- 
related  financial  transaction  which 
*  *  *  requires  the  services  of  an 
appraiser. "  FIRREA  section  1121. 12 


D.S.C  3350(4).  Tide  XI  of  FIRREA  does 
not  require  the  use  of  an  appraiser  in 
connection  with  all  real  estate-related 
financial  transactions,  nor  does  it 
identify  any  class  of  real  estate-related 
financial  transactiona  for  which 
financial  institutions  must  obtain  the 
services  of  an  appraiser. 

As  the  supervisor  of  state  nonmember 
insured  banks,  the  FDIC  is  responsible 
for  ensiu-ing  the  safety  and  soundness  of 
such  banks  and.  under  12  US.C.  1818 
and  1819,  the  FDIC  is  authonzed  to  issue 
mies  and  regulations  to  carry  out  that 
responsibility.  This  authority  permits  the 
FDIG  to  determine  by  regulation  when 
the  services  of  an  «4>praiser  should  be 
required  in  connection  with  ■  real 
estate-related  financial  transaction 
involving  a  state  nonmember  insured 
bank. 

The  FDIC  believes  that  real  estate- 
related  financial  transactions  involving 
amounts  below  $100,000  have  not  led  to 
substantial  losses  for  banks  and  do  not 
pose  a  systemic  threat  to  the  banking 
system.  This  conclusion  is  based  on  the 
agency's  experience  in  examining  state 
nonmember  insured  banks,  the 
comments  received  in  response  to  the 
proposed  rule,  and  comments  received 
from  bankers  subsequent  to  publication 
of  the  final  rule.  In  light  of  the  fbregofaig. 
the  FDIC  now  proposes  to  amend 
i  323.3(a)(1)  to  increase  the  threshold 
level  from  $50,000  to  $100,000. 

The  exempt  transactions  will  be 
subject  to  federal  supervision.  Any  real 
estaterelated  financial  transaction  that 
does  not  require  a  state  certified  or 
licensed  appraiser  or  use  of  all  the 
standards  prescribed  in  the  regulation 
would  be  supported  by  an  appropriate 
estimate  of  value  prepared  in 
accordance  with  the  FDIC  guidelines  for 
Real  Estate  Appraisal  Policies  and 
Review  Procedures.  Pursuant  to  the 
guidelines,  an  institution  must  obtain  an 
adequate  evaluation  of  real  estate  by  a 
competent  person  (who  need  not  be  a 
certified  or  licensed  appraiser)  before 
entering  into  any  real  estate-related 
financial  transaction  below  the 
threshold  level.  Compliance  with 
guidelines,  regulations,  and  prudent 
banking  practices  are  closely  reviewed 
durinf  on-site  supervisory  examinations. 

Government  Guaranteed  Loans 

The  FDIC  also  proposes  to  amend 
S  323.3  to  add  a  new  para^aph  (aKS) 
which  would  exempt  from  the  appraisal 
requirement  any  transaction  involving  a 
loan  insured  or  guaranteed  by  an  agency 
of  the  federal  government  if  that  loan  is 
supported  by  a  current  appraisal  that 
meets  the  standards  of  the  federal 
agency  providing  the  insurance  or 
guarantee.  The  FDIC  is  proposing  this 


amendment  in  response  to  banks' 
concerns  about  the  differences  in 
requirements  for  appraisals  under 
FDIC's  rule  and  appraisals  required  by 
various  federal  agencies  insuring  or 
guaranteeing  the  loans. 

Because  of  differences  in  appraisal 
requirements,  it  has  not  always  been 
dear  to  bankers  what  appraisal  rules 
were  applicable  to  particular 
transactions.  Moreover,  some  bankers 
were  told  that  certain  federal  loan 
insurance  or  guaiantae  programs  do  not 
alk>w  their  appraisers  to  report  any 
additional  information  in  an  appraisal  or 
prepare  a  sopplement  to  an  appraisal 
which  includes  information  Iwyond  that 
required  on  the  agency's  appraisal  form. 
Consequently,  some  banks  believed  that 
they  were  required  to  obtain  two 
separate  appraisals  in  order  to  comply 
with  the  requirements  of  the  federal 
insurer  or  guarantor  and  the 
requirements  of  part  323. 

The  proposed  amendment  would 
eliminate  this  problem  by  exempting 
thoae  transactions  that  involve  federally 
insured  or  guaranteed  loans  from  FDIC's 
appraisal  rule  if  the  transaction  is 
supported  by  a  current  appraisal  that 
conforms  to  the  requirements  of  the 
insuring  or  guaranteeing  agency.  The 
FDIC  believes  that  the  appraisal 
standards  of  the  Federal  agencies  that 
insure  or  guarantee  loans  protect 
Federal  financial  and  public  policy 
interests  in  those  real  estate-related 
financial  transactions.  Consequently, 
requiring  these  transactions  to  meet 
additional  appraisal  requirements  would 
increase  costs  for  state  nonmemb« 
insured  banks  and  consumers  of 
federally  insured  or  guaranteed  loans 
without  providing  additional  benefits  or 
furthering  the  purposes  for  which  title  XI 
of  FIRREA  was  enacted. 

Definition  of  "Real Estate" and  "Real 
Property" 

Finally,  the  FDIC  is  proposing  a 
technical  amendment  which  adds  a 
definition  of  real  estate  and  real 
property  to  its  appraisal  rule.  This 
change  is  being  made  in  response  to 
questions  frtnn  several  bankera 
concerning  the  application  of  the 
appraisal  rule  to  interests  in  real 
property  such  as  mineral  rights,  standing 
timber  and  growing  crops. 

Title  XI  of  FIRREA  does  not  define 
real  estate  or  real  property  nor  does  the 
context  in  which  these  terms  are  used 
unambiguously  suggest  that  the  terms 
are  intended  to  have  diffierent  technical 
meanings.  For  instance,  real  estate- 
related  financial  traasactioa  is  daflnad 
as: 
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Any  transaction  involving  (A]  the  sale,  lease, 
purchase,  investment  in  or  exchange  of  real 
property,  including  interests  in  property,  or 
the  Tinancing  thereof;  (B)  the  refinancing  of 
real  property  or  interests  in  real  property; 
and  (C]  the  use  of  real  property  or  interests  in 
real  property  as  security  for  a  loan  or 
investment,  including  mortgage-backed 
securities. 

FIRREA  section  1121(5),  12  U.S.C. 
3350.  TitJe  XI  of  FIRREA  also  directs  the 
FDIC  to  issue  regulations  requiring  "that 
real  estate  appraisals  be  performed  in 
accordance  with  generally  accepted 
appraisal  standards  promulgated  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation."  (Emphasis 
supplied.)  The  Appraisal  Foundation's 
standards,  the  Uniform  Standards  of 
Professional  Appraisal  Practice 
("USPAP"),  have  separate  definitions  for 
real  property  ("USPAP"),  have  separate 
definitions  for  real  property  ("the 
interest,  benefits,  and  rights  inherent  in 
the  ownership  of  real  estate")  and  real 
estate  ("an  identified  parcel  or  tract  of 
land,  including  improvements,  if  any"). 
USPAP  also  recognizes  that  the  terms 
are  used  interchangeably  in  some 
jurisdictions. 

In  its  appraisal  rule,  the  FDIC  used 
real  property  and  real  estate 
interchangeably  to  mean  interests  in  an 


identiBed  parcel  or  tract  of  land  and 
improvements.  However,  it  is  not  clear 
whether  these  terms  were  intended  to 
include  mineral  rights,  timber  rights,  or 
growing  crops,  since  valuation  of  such 
interests  generally  requires  the  services 
of  a  professional  other  than  a  real  estate 
appraiser.  Tlie  proposed  amendment 
makes  the  FDICs  intent  clear  by 
defming  real  property  and  real  estate 
for  purposes  of  the  appraisal  regulation 
as  "an  identified  parcel  or  tract  of  land, 
including  easements,  rights  of  way, 
undivided  or  future  interests  and  similar 
rights  in  a  tract  of  land,  but  excluding 
mineral  rights,  timber  rights,  or  growing 
crops." 

Public  Comment 

Public  conunent  is  solicited  on  all 
aspects  of  this  proposed  rule,  and  the 
FDIC  will  consider  all  comments 
received.  In  conjunction  with  the 
comments  on  the  proposal  to  increase 
the  threshold  requirement  to  $100,000 
and  in  order  to  assist  the  FDIC  in 
evaluating  the  proposal,  it  is  requested 
that  those  financial  institutions  choosing 
to  submit  comments  on  the  proposal 
also  attempt,  on  an  optional  and 
voluntary  basis,  to  determine  or 
estimate  the  following: 


(I)  The  total  assets  of  the  institution; 

(II)  The  number  and  total  dollar 
amount  of  real  estate  related  loans  held 
by  the  institution  and  losses 
experienced  within  the  last  12-month 
period  for  all  real  estate  secured  loans, 
for  real  estate  secured  loans  above 
$100,000,  for  real  estate  secured  loans  of 
$50,001  to  $100,000  and  real  estate 
secured  loans  of  $50,000  or  below;  and 

(III)  The  cost  and  time  necessary  to 
obtain  an  appraisal  (A)  before  August 
20, 10990,  (B)  after  August  20, 1990,  and 
(C)  after  regulated  institutions  are 
required  to  use  either  licensed  or 
certified  appraisers  for  all  federally 
related  transactions. 

All  commenters  are  advised  that, 
pursuant  to  the  Administrative 
Procedure  Act.  all  information  provided 
to  the  FDIC  will  be  available  for  public 
inspection.  If  commenters  choose  to 
provide  this  information,  it  would  assist 
the  FDIC  in  compiling  and  analyzing  the 
comments  if  commenters  would  use  the 
following  format: 

All  comments  provided  to  the  FDIC 
regarding  this  proposed  rule  will  t>e  available 
to  the  public  as  pari  of  the  public  file  of  the 
rulemaking. 

I.  Total  Assets  of  the  Institution: 

II.  Summary  of  Real  Estate  Loans  Held 


Categories  of  loans  secured  by  real  estate  (R.E.  loans) 


All  real  estate  secured  k>ans 

Real  estate  secured  loans  above  $100,000 

Real  estate  secured  loans  o(  $50,001  lo  $100.000.. 
Real  estate  secured  loans  of  $50,000  or  below 


Number  of 
R.E.  loans 


Total  dollar 

amount  held 

byttw 

institution 


Loss  on  R.E. 

loans  within 

the  last  12 

monttfs 


III.  Time  Necessary  to  Obtain  an  Appraisal 
Please  estimate  the  cost  and  lapse  of  time 

between  ordering  and  obtaining  a  written 
appraisal: 

A.  Before  August  20, 1990.       $ 

days 

B.  After  August  2a  1990.       $ 

days 

C.  Anticipated  when  appraisals  must  be 
prepared  by  state  certified  or  licensed 
appraisers  for  all  federally  related 
transactions. 

S days 

IV.  General  Comments 

A.  When  Services  of  Appraiser  Required. 

B.  Exemption  for  Government  Guaranteed 
Loans. 

C.  Definition  of  "Real  Property"  or  "Real 
Estate." 

D.  Other  comments. 

All  comments  are  voluntary  and  no 
individual  or  institution  is  required  to 
provide  any  of  the  information 
requested  above,  nor  need  comments  be 
provided  in  the  format  outlined  above. 


Regulatory  Flexibility  Act 

Pursuant  to  section  605(b]  of  the 
Regulatory  Flexibility  Act,  the  Board  of 
Directors  of  FDIC  certifies  that  these 
changes,  if  adopted,  would  not  impose 
additional  regulatory  burdens  that 
would  have  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  entities. 

Overall,  the  FDIC  expects  the  changes 
to  benefit  consumers  and  state 
nonmember  insured  banks  regardless  of 
size  by  reducing  costs  without 
substantially  increasing  the  risk  of  loss 
for  the  banks  arising  from  fraudulent  or 
inaccurate  appraisals  of  real  estate 
collateral.  Accordingly,  the  changes 
should  not  substantially  increase  the 
risk  of  loss  to  the  federal  deposit 
insurance  fund  arising  from  the  affected 
transactions. 


Paperwork  Reduction  Act 

This  notice  of  proposed  rulemaking 
contains  a  program  change  to  a 
collection  of  information  already 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  the 
control  number  3064-0103.  The 
collection  appears  at  {  323.4.  This 
program  change  has  been  submitted  to 
OMB  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  The  change  would  reduce  the 
burden  by  raising  the  threshold  dollar 
value  of  transactions  requiring  an 
appraisal  from  $50,000  to  $100,000.  The 
estimated  average  paperwork  burden 
contained  in  this  proposed  rule  is 
described  in  the  table  below. 
Number  of  Recordkeepers:  7751. 
Annual  Hours  per  Recordkeepen  21.1. 
Total  Recordkeeping  Burden:  164,237. 

This  estimate  represents  the  average 
hours  that  are  in  excess  of  what 
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institutions  should  prudently  already  be 
expending.  Com«ie«t8  concerning  the 
accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
shouid  be  addre^ed  to  Steven  F.  Hanil, 
Assistant  Executive  Secretary 
(Administration  H  room  F-453,  550 17th 
Street,  NW..  Wafhington.  DC  20429,  and 
to  the  OfRce  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(3064-0103),  Wa^ington.  DC  20503. 

List  of  Sub}eeto  ifa  12  CFR  Part  323 

Banks.  Bankinf.  Mortgages,  Real 
estate  appraisals  Reporting  and 
recordkeeping  requirements.  Savings 
associations.       I 

Authority  and  Isfuanca 

For  the  reason^  set  out  in  the 
preamble,  part  3^3  of  subchapter  B  of 
chapter  III  of  titU  12  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  foUdws: 

PART  323— APPttAISALS 

1.  The  authorit)r  citation  for  Part  323  is 
levised  to  read  a^  follows: 

Authority:  12  U.aC  1M&  1819  ("Seventh" 
and  'Tenth")  and  3631-51. 

2.  In  $  323.2.  easting  paragraphs  (g) 
through  (k)  are  r^esignated  as 
paragraphs  (h)  through  (1)  and  a  new 
paragraph  [g]  is  9dded  to  read  as 
foUowK 


;  added  to  i 


9323.2    Defimtlofis. 

•         ft         •         i         * 

(g)  Real  estatevjT  real  property  means 
an  identified  parcel  or  tract  of  land, 
including  easemdnts,  rights  of  way, 
undivided  or  futise  interests  and  similar 
rights  in  a  tract  of  land,  but  excluding 
mineral  rights,  tii^ber  rights,  and 
growing  crops. 


JMI 


3.  In  S  323.3.  paragraphs  (a)(1). 
(a)(4)(tv)  and  (a)^)  are  revised  and  a 
new  paragraph  (aj(6)  is  added  to  react  as 
follows:  I 

%  323.3    AppralsaFnot  required; 
transaction*  requirtng  a  state  certified  or 
Hcenscd  appraisert 

(a)  *  •  • 

(1)  The  transaction  value  is  $100,000 
or  less; 
•        ft        * 

14)  •  •  • 

(iv)  There  has  been  no  obvious  and 
material  deterioration  in  market 
conditions  or  phj(sical  aspects  of  the 
property  which  Would  threaten  the 
institution's  collateral  protection: 

(5)  A  regulated;  institution  purchases  a 
loan  or  interest  iit  a  loan,  pooled  loans, 
or  interests  in  real  property,  including 
mortgage-backed  securities,  provided 


that  itiK  appraisal  prepmred  for  each 
pooled  loan  or  real  property  interest  met 
the  requirements  of  this  part,  if 
applicable;  or 

(6)  A  regulated  institution  makes  or 
purchases  a  loan  secured  by  real  estate, 
which  loan  is  insured  or  guaranteed  by 
an  agency  of  the  United  States 
government  and  is  supported  by  an 
appraisal  that  conforms  to  the 
requirements  of  the  insuring  or 
guaranteeing  agency. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  10th  day  of 
September.  1991. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc  91-22187  Filed  9-16-91:  8:45  am] 

MJUNO  COOC  «714-ei-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdnlnitU'atioii 

MCFRPartn 

(Airspace  Docket  No.  91-ASO-15] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-157 

agency:  Federal  Aviation 

AdministraHon  (FAA).  DOT. 

AcnoM:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-157 
located  in  the  States  of  North  Carolina 
and  South  Carolina.  The  airway's 
continuity  is  interrupted  by  a  130-mile 
gap  between  Kinston,  NC,  and  Florence, 
SC.  This  action  would  connect  those 
two  segments  by  designating  that  130- 
mile  segment  aa  V-157.  Elimination  of 
the  gap  as  ivoposed  would  improve 
flight  planning. 

DATES:  Comments  must  be  received  on 
or  before  October  31, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ASO-50a  Docket  No. 
S1-A50-15,  Federal  Aviation 
Administration,  JFK  kitemational 
Airport  Fitzgerald  Federal  Building, 
Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a  jb.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
918.  800  Independence  Avenue.  SW., 
Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 


FOR  njRTMER  INFORMATtOir  CONTACT: 

Lewis  W.  Still.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20S91;  tele|riione:  (202^ 
287-9250. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specificdly  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ASO-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  bodi 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM*s 

Any  person  may  obtain  a  copy  of  tbis 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Aifaks,  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM*s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-157  located  in  the  States  of 
North  Carolina  and  South  Carolina. 
Federal  Airway  V-157,  which  extends 
from  Key  West,  FL.  to  Albany,  NY,  has  a 
130-mile  gap  between  Kinston,  NC,  and 
Florence,  SC.  This  action  would  improve 
flight  planning  by  eliminating  the  gap. 
Section  71.123  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979];  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  trafHc 
procedures  and  air  navigation,  it  is 
certiHed  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71~0ESIQNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  |anuary  12. 1983);  14 
CFR  ii.ee. 

971.123    [AmeiNtod] 

2.  S  71.123  is  amended  as  follows: 

By  removing  the  words  "Florence,  SC. 
From  Kinston,  NC"  and  substituting  the 
words  "Florence,  SC;  Fayetteville,  NC: 
Kinston,  NC." 


Issued  in  Washington,  D.C,  on  September 
9.1991. 

William  C  Davis. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Do&  91-22298  Filed  9-16-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

27CFRPart9 
[Notice  Na  728] 

RIN:  1512-AA07 

Th«  OakviHe  Viticultural  Area  (89F- 
92P) 

AOCNCY:  Bureal  of  Alcohol,  Tobacco  and 
Firearms,  Department  of  the  Treasury. 
action:  Notice  of  proposed  rulemaldng. 

summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  in  the  State  of 
California  to  be  known  as  "Oakville." 
This  proposal  is  the  result  of  a  petition 
from  the  Rutherford  and  Oakville 
Appellation  Committee.  The  committee 
is  composed  of  seven  wineries  and 
seven  grape-growers  within  the 
Rutherford  and  Oakville  areas  of  Napa 
County,  California.  The  establishment  of 
viticultiual  areas  and  the  subsequent 
use  of  viticultural  area  names  in  wine 
labeling  and  advertising  allows  wineries 
to  designate  the  specific  areas  where  the 
grapes  used  to  make  their  wines  were 
grown  and  enables  consumers  to  better 
identify  wines  they  purchase. 
DATES:  Written  comments  must  be 
received  by  November  18, 1991. 

ADDRESSCS:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  728).  Copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATK,Reading  Room, 
OfBce  of  Public  Affairrand  Disclosure, 
room  6300.  650  Massachusetts  Avenue. 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  White.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226  (202-566- 
7626). 


SUPPLEMENTARY  INFOn«MTION: 

Background 

On  August  23, 197a  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR 
part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  part  9  to  27  CFR,  for 
the  listing  of  approved  American 
viticultural  areas. 

Section  4.2Sa(e)(l).  tide  27  CFR, 
defmes  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features. 

Section  4.25a(e)(2)  oudines  the 
procedure  for  proposing  an  American  . 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas: 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  the  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.S.)  maps  of  the  largest 
appUcable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from  the 
Rutherford  and  Oakville  Appellation 
Committee  proposing  to  estabhsh  a  new 
viticultural  area  in  Napa  County 
California,  to  be  known  as  "Oakville." 
The  appellation  committee  is  composed 
of  seven  wineries  and  seven  grape- 
growers  from  within  the  Oakville  and 
Rutherford  areas  of  Napa  County.  The 
proposed  Oakville  viticultural  area  is 
located  in  the  south-central  portion  of 
the  Napa  Valley  approximately  10  miles 
northwest  of  the  city  of  Napa.  There  are 
approximately  13  bonded  wineries 
located  with  the  Oakville  area.  The  area 
contains  about  5,760  total  acres,  most  of 
which  are  densely  planted  to  vineyards. 
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The  petition  provides  the  foUewing 
information  as  evidence  that  (he 
proposed  area  me^ts  the  regulatory 
requirements  disclosed  above. 

ViticBltural  Am*  h^BM 

The  name  Oakville  has  been 
associated  with  th«  area  between 
Yountville  and  Rutherford  in  the  Napa 
Valley  for  over  lOQ  years^  From  the  mid- 
nineteenth  throughi  the  early  twentieth 
centuries.  Oakville  moved  from  an 
imnamed  region  with  an  unknown 
reputation  *o  becoibe  a  settled  and 
integral  part  of  Na^a  county  and  of  the 
Napa  Valley  wine  industry.  Wine 
writers  as  eariy  as  the  18808  wrote 
highly  of  wine  from  H.W.  Crabb'sTo- 
Kalon  vineyards  in  Oakville. 

Mr.  Crabb's  extepaive  iandholdings, 
business  and  influxes  in  the  region 
south  of  Rutherforq  contributed  to  the 
establishment  of  ihp  village  of  Oakville. 
While  little  is  known  about  the  man 
RW.  Crabb.  much  is  written  of  his 
grape-growing  tecfabiques  and  the 
success  of  his  vineyards.  From  1850  to 
1880,  Oakville  steadily  increased  in 
prominence  as  a  community  center.  One 
reason  for  its  emertence  was  the 
establishment  of  tn  rail  system  &om 
Napa  to  Calistoga  ti  180a  Geographer 
William  ICetteringhem  writes.  "  With  the 
completion  of  the  (railroad)  Hne  in  1888 
other  settlements  along  the  line  such  as 
Rutherford  and  Oakville  sprang  ap." 

The  Oakville  Poal  OfBce  was 
established  in  1867|and  the  Oakville 
voting  precinct  was  established  in  1902. 
During  the  18708  and  early  18809,  there 
was  rapid  expansion  in  the  number  of 
vineyard  plantings  and  wine  production. 
H.W.  Crabb  saw  hi^  first  plantings  of 
1868  become  the  coir  of  over  290 
vineyard  acres  by  1880.  During  that  year 
he  produced  over  300,000  gallons  of 
wine  or  approximately  11  percent  of  all 
the  wine  produced  in  Napa  Valley. 
Following  the  winelboom  of  the  1870*8 
and  early  1880's.  Ntpa  Valley  wineries 
suffered  a  significarit  setback  as 
phylloxera  set  in.  Vineyard  plantings 
decreased  83  percept  over  a  ten-year 
period,  from  18.177  jacres  in  1890  to  3.000 
acres  ia  190a  This  ^riod  was  followed 
by  Prohibition  from  1919  to  1933. 
Surprisingly,  planted  acreage  during 
Prohibition  increased  in  Napa  Valley  to 
keep  pace  with  the  burgeoning  demand 
for  grapes  used  to  i^ake  medicinal, 
sacramental  and  hcime  wines.  %vhich 
remained  legal.  After  Prohibition, 
planted  acreage  in  ^apa  County 
remained  at  around  10.000  acres  through 
the  1960s.  Not  until  the  wine  renaissance 
of  the  1970s  was  thf  acreage  total  of 
1890  surpassed.       | 

The  name  Oakvite  has  a  long  history 
of  use  by  wine  books  and  magazines  to 


describe  diis  pFominent  Napa  Valtiey^ 
wine  comunity.  Some  examples  of  these 
publications  include  The  Connoisseurs' 
Handbook  of  California  Wines  by 
Charles  E.  Olken,  Earl  C.  Singer  and 
Norman  S.  Etoby,  third  edition,  revised, 
1984;  The  Wine  Spectator  magazine, 
"The  Rutherford  Bench"  by  James 
Lauba.  July  15. 1987:  the  Friends  of  Wine 
magazine,  "Napa  Winery  Profiles:  the 
quest  for  Site",  May  1984,  and  "Back  to 
the  Vineyards"  by  Bob  Thompson,  May, 
1985;  and  the  Modern  Encyclopedia  of 
Wine,  by  Hugh  Johnson,  second  edition, 
revised  and  updated,  1987. 

Historical/Current  Evidence  of 
Boundaries 

Because  the  village  of  OakviHe  is  not 
an  incorporated  township,  there  are  no 
municipal  boundaries  on  which  to  rely 
in  delimiting  this  area.  Consequently, 
the  petitioners  to  a  great  extent  utilized 
commercial  and  public  sector  uses  of  the 
community  name  in  establishing  the 
boundaries  of  the  proposed  Oakville 
viticultural  area.  The  Oakville 
Crossroads  and  the  OakviHe  Post  Office 
are  the  most  notable  examples  of  the 
name's  use  within  the  area. 

Postal  and  telephone  service  areas  are 
less  relevant  in  terms  of  precise 
boundaries  for  the  area  but  do  attest  to 
consumer  recognition  of  Oakville  as  a 
distinct  and  separate  community. 

Also,  various  wine  press  accounts 
have  helped  to  define  what  is 
considered  to  be  the  Oakville  area.  One 
such  account  from  the  Connoisseurs' 
Handbook  of  California  Wines  includes 
tfie  following  entry: 

Oakville  (Napa).  Situated  in  the  southern 
end  of  Napa  Valley,  halfway  between 
Yountville  and  Rutherford,  this  way  station  is 
the  home  of  several  wineries  (foremost 
among  them  the  Robert  Mondavi  Winery) 
and  adjoins  some  of  the  Napa  Valley's  best  . 
Cabernet  growing  turf.  The  superb  Martha's 
Vineyard  produced  by  Heitz  Cellars  and  a 
substantial  portioa  of  the  Robert  Mondavi 
Cabernet  vineyards  are  in  Oakville,  along  the 
western  edge  of  the  valley  floor.  Other 
wineries  in  the  area  are  Villa  Mr.  Eden  and 
an  Inglenook  productioD  and  bottling  plant 

C^  the  approximately  13  bonded 
wineries  located  in  the  proposed  area, 
all  but  two  have  Oakville  addresses. 
The  only  exceptions  are  one  winery  east 
of  the  Silverado  Trail  which  uses  a  Napa 
address  and  one  winery  just  south  of  the 
village  of  Oakville  which  uses  a 
Rutherford  address,  due  to  its  affiliation 
with  a  winery  In  the  Rutherford  area. 
The  Winery  using  the  Napa  address 
appears  to  do  so  because  tliey  receive 
their  mail  directly  &om  the  Napa  post 
office  rather  than  maintaining  a  post 
office  box  in  Oakville.  These  bonded 
winery  addresses  (with  the  exceptions 


noted)  generally  substantiate  the 
boundaries  proposed  ia  the  petition. 

GeograpMcat  Featives 

Napa  V^Iey  can  be  divided  into  a 
group  of  distinct  topographical  areas: 
the  lowland  Napa  River  valley  between 
the  mayacamas  and  Vaca  Ranger,  the 
mountains  themselves:  and  the 
intermontane.  eastern  portions  of  the 
county  beyond  the  watershed  of  the 
Napa  River.  The  elevational  differences 
and  relief  between  these  areas  are 
pronounced  and  influence  all  aspects  of 
the  region's  physical  geography  (climate, 
geomorphology,  hydrology,  soils  and 
vegetation). 

The  floor  of  the  Napa  Valley  is  25 
miles  in  length  south  to  north  and 
between  one  and  four  miles  wide. 
Traversing  the  entire  length  of  the  valley 
is  the  Napa  River,  which  commences 
north  of  Calistoga  and  drains  into  San 
Pablo  Bay.  Along  its  course  through  the 
valley,  the  river  elevation  drops  from 
around  380  feet  near  the  city  of 
Calistoga  to  around  20  feet  near  the  city 
of  Napa.  The  gently  sloping  valley  floor, 
however,  is  interrupted  by  numerous 
bedrock  outcrops  which  form  isolated 
hills.  The  Yountville  hills  are  the  highest 
of  these  "bedrock  islands"  and  have 
influenced  the  geographic  evolution- of 
the  Oakville  area.  In  other  places,  the 
valley  floor  features  broad  alluvial  fans 
extending  toward  the  center  of  the 
valley  from  mountain  streams  which 
serve  as  tributaries  to  the  Napa  River,. 

Two  fundamental  geogreiphic 
distinctions  within  Napa  Valley  are 
particularly  relevant  to  the  delimitation 
of  the  proposed  Oakville  viticultural 
area:  On  the  east-west  axis,  mountain 
versus  valley  floor,  delineating  the 
valley  fioor  viticultural  environments; 
and  on  the  north-south  axis,  climatic 
differences  as  the  result  of  a  decreasing 
incursion  of  maritime  air  into  the  valley. 

These  distinctions  can  be  integrated 
with  the  community  identity  of  Oakville 
(and  the  other  communities  of  Napa 
Valley)  to  provide  consumers  with 
meaningful  and  distinctive  reference 
points  concerning  the  viticulture  of  Napa 
Valley.  From  the  perspective  of  a  wine 
consumer,  such  basic  geographic 
distinctions  offer  a  useful  introduction  to 
the  complexity  of  viticulture  in  Napa 
Valley. 

CUmate 

The  major  climatic  di^erence  between 
the  watershed  area  of  Napa  Valley  and 
the  outlying  valleys  is  the  maritime 
nature  of  the  former.  Whereas  the  valley 
as  defined  by  the  watershed  area  is 
classified  as  a  coastal  valley,  the 
outlying  valleys  are  considered  fartertor 
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or  inland  valleys,  representing  a 
different  climatic  type.  This  is  well 
evidenced  by  the  vegetation,  the 
distribution  of  which  is  primarily 
controlled  by  climate.  Moderate  to  high 
elevations  in  the  interior  valleys  are 
covered  by  chemise  chaparral  and  other 
plant  communities  tolerant  of  summer 
drought  and  heat.  At  these  same 
elevations  in  the  Napa  Valley  river 
drainage,  mixed  forests  of  douglas  fir. 
oak.  madrone  and  coastal  redwood 
dominate.  Bedrock  geology  and  soils  act 
as  secondary  influences  controlling 
these  vegetation  distributions. 

Higher  elevation  and  mountainous 
regions  within  Napa  Valley  experience 
shorter  growing  seasons  (though  they 
may  extend  longer  into  early  autumn), 
fewer  degree  days,  lower  daily 
maximum  temperatures  during  the 
growing  season,  less  fog.  increased  solar 
radiation  and  increased  precipitation. 
These  conditions  affect  the  time  of  wine 
grape  harvest.  In  the  mountainous  areas, 
desirable  acid-sugar  levels  often  are 
reached  much  after  the  harvest  on  the 
valley  floor.  In  some  mountain  settings, 
with  small  intermontane  basins,  local 
cold  air  drainage  may  result  in  marginal 
conditions  for  wine  grape  production. 
Along  the  valley  floor  from  Napa  to 
Calistoga.  there  are  pronounced 
mesoclimatic  variations  which  relate  to 
the  penetration  of  marine  influences 
from  San  Pablo  Bay  and.  to  a  lesser 
extent,  to  the  rise  in  elevation  as  one 
proceeds  up  valley. 

A  mesoclimate  is  a  subdivision  of  a 
macroclimate.  California's 
Mediterranean  climate  is  considered  a 
macroclimate.  Napa  Valley's 
mesoclimates  refer  to  modifications  of 
this  macroclimate  due  to  altitude/ 
elevation  or  distance  from  the  nearest 
ocean.  Because  of  the  diminution  of 
marine  influences  as  one  travels  up 
valley,  the  northern  regions  of  the  valley 
are  characterized  by  much  warmer 
summers  and  significantly  colder  and 
wetter  winters  than  in  the  south.  That  is. 
summer  temperatures  and  total 
precipitation  increase  as  one  travels 
north.  Summer  days  down  valley  often 
are  cool,  foggy  and  breezy.  The  fog 
usually  dissipates  early  in  the  day. 
clearing  first  to  the  north  and 
progressing  southward  to  the  bay. 

Altitudinal  variation  also  affects 
temperature  distribution.  The  lower, 
southern  troughs  of  the  valley 
experience  the  lowest  winter 
temperatures  along  the  valley  floor.  As 
the  elevation  rises  up  valley, 
temperatures  also  rise,  between  1.5  and 
2.8  degrees  Fahrenheit  for  each  500  feet. 

As  a  result  of  these  mesoclimatic 
trends  along  the  valley  floor,  wine 
writers  often  speak  of  different  climate 


regions  within  Napa  Valley.  The 
following  excerpt  from  William 
Massee's  Guide  to  the  Wines  of 
America  is  illustrative  of  the  association 
of  community  names  with  mesoclimatic 
variations  in  Napa  Valley. 

(In  the  Cameras  area]  there  is  a  tempering 
influence  from  the  northern  round  of  bay,  San 
Pablo,  a  receptacle  for  rivers — the 
Sacramento  and  San  Joaquin,  the  Petaluma 
and  Napa — and  many  creeks.  Cool  air 
currents  sweep  down  from  the  mountain  and 
in  from  the  ocean,  bringing  fog.  It  is  a  cool 
Region  One.  *  *  *. 

Around  Yountville.  it  is  about  one  and  a 
half— you  can  often  see  the  fog  line  in  the 
morning  that  marks  the  difference.  Near 
Oakville,  it  is  a  cool  Region  Two,  where 
Beaulieu  grows  its  Johannisberg  Riesling,  up 
behind  Bob  Mondavi.  Rutherford  ia  a  solid 
Region  Two  but  it  is  warmer  in  Vineyard  No. 
3,  to  the  east,  because  it  gets  the  late  sun.  Up 
around  Calistoga,  it  is  Region  Three. 

According  to  the  petitioners,  the 
proposed  Oakville  viticultural  area  is 
cooler  than  the  area  around  Rutherford 
to  the  north  and  wanner  than  the 
Yountville  area  to  the  south.  The 
incursion  of  fog  is  especially  more 
pronounced  at  the  southern  end  of  the 
Oakville  area. 

The  proposed  southern  boundary  of 
the  Oakville  area  follows  the  elevation 
and  hydrologic  divide  west  of  the 
Yountville  Hills  and  the  crest  of  Rector 
Canyon  fan.  along  Rector  Creek,  east  of 
the  Yountville  Hills.  Rector  Creek 
converges  with  Conn  Creek  and  the 
Napa  River  at  the  southern  end  of  the 
proposed  Oakville  viticultural  area. 
Within  this  general  mesoclimatic 
context,  local  relief  or  topoclimate  is 
signiflcant  in  determining  diurnal 
temperature  pattern  within  the  Oakville 
viticultural  area.  Topoclimate  refers  to  a 
subdivision  of  mesoclimates  influenced 
by  topography,  which  may  be 
elevational.  topographic  blocking  by  a 
barrier,  or  a  change  in  slope  or  aspect. 

In  sum,  as  opposed  to  some  mountain 
settings  of  Napa  Valley,  this  part  of  the 
central  portion  of  the  valley  floor, 
proposed  here  as  the  Oakville 
viticultural  area,  offers  the  type  of 
climatic  conditions  necessary  for  the 
production  of  a  wide  variety  of  wine 
grapes.  Considerable  acreage  is  planted 
to  several  varieties,  including  Cabernet 
Sauvignon,  Chardonnay,  Sauvignon 
Blanc,  among  others,  throughout  this 
region. 

Geological  History 

Geological  history  is  an  important 
factor  in  shaping  Napa  Valley 
viticultural  environments.  Napa  Valley 
is  largely  a  synclinal  (down-folded) 
valley  of  Cenozoic  age.  Faulting 
(accompanied  by  minor  folding) 
throughout  the  valley  later  resulted  in 


the  formation  of  bedrock  "islands" 
(outcrops]  across  the  valley  floor.  These 
rock  islands  have  been  modified  during 
the  last  million  years  through  erosion  by 
the  Napa  River,  its  tributaries  and  other 
erosional  slope  processes.  Sections  of 
the  old  Napa  River  channel  are  still 
visible  here  and  there  in  the  valley, 
including  in  several  places  within  the 
proposed  Oakville  viticultural  area. 

In  this  central  portion  of  the  valley, 
much  of  the  old  river  channel  and  its 
alluvial  sediments  have  been  buried  by 
more  recent  Napa  River  floodplain 
sediments,  but  they  principally  have 
been  covered  by  alluvial  fans  emerging 
from  the  mountain  streams  on  the 
western  and  eastern  sides  of  the  valley. 
The  age  and  size  of  these  fan  surfaces 
are  a  function  of  climatic  change,  basin 
lithology  (mineral  composition  and 
structure  of  rocks),  and  basin  size,  all  of 
which  vary  among  the  four  major 
drainage  basins  in  the  Oakville  and 
Rutherford  areas,  accounting  for 
differences  in  these  fan  surfaces. 

The  northern  fans  (in  the  Rutherford 
area)  are  the  larger  geomorphic  features, 
have  more  signiflcantly  controlled  the 
course  of  the  Napa  River  through  time, 
and  are  geologically  more  diverse. 

Soils  and  Hydrology 

The  occurrence  of  specific  soil  types 
can  be  related  to  topography  in  Napa 
Valley,  as  topography  is  one  of  the  five 
variables  that  controls  soil  formation. 
The  Soil  Survey  of  Napa  County, 
California  (hereinafter  Soil  survey), 
published  by  the  U.S.  Department  of 
Agriculture  Soil  Conservation  Service  in 
1978.  divides  the  11  soil  associations  of 
Napa  County  into  two  general 
categories:  lowland  depositional  soils, 
which  account  for  four  of  the  11  soil , 
associations  and  are  found  on  alluvial 
fans,  flood  plains,  valleys  and  terraces; 
and  upland  residual  soils,  which 
account  for  the  remaining  seven  soil 
associations,  and  are  found  on  bedrock 
and  colluvially-mantled  slopes.  The 
"General  Soil  Map"  from  the  Soil  Survey 
shows  the  location  of  these  upland  and 
lowland  soils.  This  map  as  well  as  the 
text  of  the  Soil  Survey  show  that  the 
lowland-upland  soil  break  occurs  at 
around  the  500-foot  elevation.  This  same 
elevation  line  has  been  used  to 
differentiate  the  proposed  Oakville 
viticultural  area  from  the  mountains  to 
the  east  and  west. 

As  one  proceeds  down  Napa  Valley. 
Zinfandel  Lane  marks  the  widening  of 
the  valley  floor,  which  continues  until 
the  appearance  of  the  Yountville  Hills  at 
the  southern  end  of  Oakville.  Part  of  the 
southern  boundary  of  the  proposed 
Oakville  viticultural  area  is  a 


47042 


Fddetal  ResMw  /  Vol.  56,  Na  180  /  Tuesday,  September  17.  1991  /  Proposed  Rnleg 


JMI 


deposttiooal  ridg^  which  pro)ects 
perpendicularly  across  thi;  valley 
towards  the  YouatviUe  Hills.  This  ridge 
it  located  at  the  tarrowest  point 
between  the  Yountville  Hills  and  the 
Mayacamas  Range.  To  the  north  of  this 
ridge,  streams  drain  towards  the 
northeast  and  to. the  south  of  this  ridge 
streams  drain  to  |he  southeast  The 
ridge,  which  is  at  an  overall  elevation  of 
around  200  feet,  thus  functions  as  a 
'  drainage  divide. 

Specific  CUmatologica]  Infotmadon 

A  previously  published  report. 
prepared  by  the  National  Oceanic  and 
Atmospheric  Administration  and 
submitted  on  beheli  of  the  Napa  Valley 
Appellation  petition  in  1980,  established 
the  general  weatl)er  and  climatic 
differences  of  Napa  County.  This  report 
showed  that  Nap^  Valley  can  be  divided 
into  two  general  ^imatic  regions 
(coastal  and  inlaild}.  and  three 
topographical  are»s — the  valky  itself 
lying  within  the  Mayacamas  Range  to 
the  west  and  the  Vaca  Range  to  the  east 
the  area  within  the  mountains 
themselves;  and  the  area  covering  the 
eastern  portion  o(  the  county. 

The  elevation  within  Napa  Cotmty 
increases  as  one  progresses  north  up  the 
valley.  With  this  increase  in  elevation 
there  is  an  inoea^  in  precipitation, 
ranging  from  20  iiicbes  in  the  south  to  SO 
inches  in  the  nortjL  Additionally,  the 
coastal  influence  in  the  Napa  Valley 
results  in  a  relatively  moderate  climate 
in  the  south  (wartier  dian  the  northern 
area  of  Napa  Valley  in  the  winter  and 
cooler  in  the  somsner)  and  a  relatively 
extreme  climate  in  the  north  (hotter  than 
the  southern  areaiof  Napa  Valley  in  the 
summer  and  colder  in  the  winter). 

Two  sets  of  da^  have  been  submitted 
to  show  the  diffeoence  in  temperature, 
measured  in  degree-days,  between  the 
different  areas  in  Napa  Valley.  The  first 
set  of  data  is  froot  the  Cooperative 
Extension,  Univei  sity  of  California, 
Napa  Valley,  and  is  shown  below: 


Locacioo 


Cafistoga 

St  Helena 

nuthecfoMd^..- 
CMnm 


D«gree-dayt 


3380 
3229 

31M 
3124 
2862 


Temparalur* 
reiativeto 

RiflfteifufiJ  In 

rOl\ 

(pefcent) 


+7 
+2 
-0 
-1 
-9 


The  second  set  {of  data  was  ctHIected 
by  the  Rutherford|  and  Oakville 
Appellation  Comtiittee.  The  weather 
stations  used  to  cPUect  this  data  are 
generally  located  within  the  center  of 
the  Napa  VaOey.  ivhere  they  are  subject 


to  similar  relative  humidity,  wind 
direction  and  solar  radiation  conditions. 
This  data  is  shown  below  and  is  the 
average  reading  for  the  4-year  period 
between  198S  and  1988: 


Location 


CaRstoga  ... 
St.  rfaiena.. 
Ruttierford.. 
OakvMa  — 
YounMto- 
Napa 


-OegreeKlays 


3768 
3S75 
3369 

3039 


3180 


Tampeiatum 

ratalMeto 

Rutherford  in 

center  of  valley 

(percent) 


+11 
+9 
-0 

-10 
-20 

-6 


Rainfall 

llie  Cooperative  Extension, 
University  of  Cahfomia.  Napa  Valley, 
has  prepared  a  chart  showing  that 
rainfall  generally  increases  as  one 
prt>ceed8  up  the  Napa  Valley  from  Napa 
to  Calistoga.  The  data  is  shown  below: 


Location 


CaKstoga.. 

Sti 


Ruttiertord.- 

CMraito 

YounMto— . 
Napa 


yearly  rainial 
CKtches) 


4510  50 

3Sto40 

35  to  40 

35 

30 

30 


SoU 

The  "General  Soil  Map"  of  Napa 
County,  California,  prepared  by  the 
United  States  Department  of  Agriculture 
(USDA)  Soil  Conservation  Service, 
shows  most  of  the  Napa  Valley  floor  as 
being  generally  the  same  types  of  soils. 
These  soils  are  the  Bale-Cole- Yolo  series 
which  are  neariy  level  to  gently  sloping, 
well  drained  and  somewhat  pooriy 
drained  loams,  silt  loams,  and  clay 
loams  on  flood  plains,  alluvial  fans,  and 
terraces. 

In  addition  to  the  Bale  series,  the 
Pleasanton  soil  series  dominates  much 
of  the  central  section  of  the  Napa  Valley 
floor.  Both  of  these  soil  series  consist  of 
deep,  alluvial  soils. 

According  to  Associate  Professor 
Deborah  L  Elliott-Fisk,  Department  of 
Geograjrfiy,  University  of  California, 
Davis  the  high  frequency  of  clasts  from 
Sonoma  Volcanics  in  the  Oakville  fan 
soils  unifies  the  proposed  Oakville 
-viticultm^  area  and  distinguishes  it 
from  Rutherford.  The  contribution  of 
small  percentages  of  metamorphic  clasts 
(such  as  serpentine  and  chert)  on  the 
Rutherford  fan  soils  contributes  to  minor 
soil  differences  between  the  proposed 
Rutherford  viticultoral  area  and 


Oakville.  The  composition  of  these  types 
of  minerals  and  rocks  tends  to  raise  the 
soil  pH  sHghtly  in  the  Rutherford  area 
and  alters  sofl  texture  and  plant 
nutrition. 

Proposed  RuttMrford  Vhicuhural  Area 

In  today's  issue  of  the  Federal 
Register,  ATF  (s  also  publishing  a  notice 
of  proposed  rulemaking  on  the  proposed 
Rutheiford  viticultural  area.  This 
proposed  area  is  in  Napa  Valley 
adjacent  to  the  proposed  OakvUle 
viticultural  area.  All  interested  parties 
should  review  this  notice  and  decide  if 
they  wish  to  comment. 

Petitioas  for  OakvUie  Bench  and 
Rutherford  Bench  Vittcoltural  Aieaa 

The  petitions  for  the  Oakville  Bench 
and  Rutherford  Bench  viticultural  areas 
were  submitted  to  ATF  by  the 
petitioners  at  the  same  time  as  the 
Oakville  and  Rutherford  petitions.  These 
additional,  smaller  areas  would  each  be 
wholly  contained  within  the  respective, 
larger  Oakville  and  Rutherford  areas. 
ATF  is  currently  analyzing  the  data 
submitted  with  these  two  petitions.  In 
addition,  we  are  reviewing  various 
letters  submitted  to  us  from  persons  in 
the  area  who  oppose  the  Oakville  Bench 
and  Rutherford  Bench  petitions.  We  will 
be  glad  to  review  any  information  which 
is  submitted  to  us  concerning  the  two 
"Bench"  petitions.  If  such  information  is 
received  in  time,  we  will  take  it  into 
consideraticMi  before  deciding  whether 
to  issue  a  notice  of  proposed 
rulemaking.  If  a  notice  of  proposed 
rulemaking  is  published,  all  interested 
parties  will  have  an  opportunity  to 
submit  comments  daring  the  comment 
period. 

Proposed  Boundary 

The  boundary  of  the  proposed 
Oakville  viticultural  area  may  be  found 
on  two  United  States  Geological  Survey 
maps  with  a  scale  of  1:24,000.  The 
boundary  is  described  in  proposed 
S  9.134.  * 

Executive  Order  12291 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  major 
regulation  as  defined  in  Executive  Order 
12291  and  a  regulatory  impact  analysis 
is  not  required  because  it  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regionr,  and  it 
will  not  have  si^ilflcant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
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on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  fmal  rule,  is  not 
expected  (1)  to  have  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  [2]  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511, 44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  During  the 
comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However, 
the  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  areas,  and  Wine. 


Issuance 

Tide  27.  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas  is 
proposed  to  be  amended  as  follows: 

PART  ft-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation  for 
part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 

Par.  2.  The  Table  of  Contents  in 
subpart  C  is  amended  to  add  §  9.134  to 

read  as  follows: 

Sul>pwt  C— Approvd  AnMrican  VHteultural 
ArMM 

dec. 

*  •  *  •  • 

9.134    Oakville. 

Par.  S.  Subpart  C  is  amended  by 
adding  §  9.134  to  read  as  follows: 

SubfMMt  C— Approved  Anwrtcan 
vmcultural  ATMS 


S  9.134    OakvW*. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Oakville." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Oakville  viticultural  area  are  two 
U.S.G.S.  7.5  minute  series  topographical 
maps  of  the  1:24,000  scale: 

(1)  "Yountville  Quadrangle. 
California."  edition  of  1951. 
photorevised  1968. 

(2)  "Rutherford  Quadrangle, 
California,"  edition  of  1951, 
photorevised  1968,  photoinspected  1973. 

(c)  Boundary.  The  Oakville 
viticultural  area  is  located  in  Napa    - 
County  in  the  State  of  California.  The 
boundary  is  as  follows: 

(1)  Beginiung  on  the  Yountville 
quadrangle  map  at  the  point  where  the 
county  road  known  as  the  Silverado 
Trail  intersects  Skellenger  L.ane,  just 
outside  the  southwest  corner  of  Section 
12,  Township  7  North  (T.7  N.),  Range  5 
West  (R.5  W.),  the  boundary  proceeds 
southwest  in  a  straight  line 
approximately  1.7  miles  along 
Skellenger  Lane,  past  its  intersection 
with  Conn  Creek  Road,  to  the  point  of 
intersection  with  the  main  channel  of 
the  Napa  River  (on  the  Rutherford 
quadrangle  map); 

(2)  Then  south  along  the  center  of  the 
river  bed  approximately  .4  miles  to  the 
point  where  an  unnamed  stream  drains 
into  the  Napa  River  from  the  west; 

(3)  Then  along  the  unnamed  stream  in 
a  generally  northwesterly  direction  past 
its  intersection  with  State  Highway  29 
and  then  paralleling  an  unnamed  road 


which  enters  State  Highway  29  from  the 
west; 

(4)  Then,  at  the  point  at  which  the 
unnamed  road  ends,  the  boundary 
proceeds  in  a  straight  line  along  a 
drainage  channel  (not  shown  on  the 
map)  a  total  of  4,035  feet  from  State 
Highway  29; 

(5)  Then  south  (S40*  31'  42"E)  and 
continue  to  follow  the  drainage  channel 
510  feet  around  Assessor's  Parcel 
Number  27-01-14  (not  shown  on  the 
map),  then  southwest  in  a  straight  line  in 
a  parallel  direction  to  the  boundary 
previously  described  in  paragraph  (c)(4) 
of  this  section  to  the  500-foot  contour 
line  of  the  Mayacamas  Range  in  the 
southwestern  comer  of  Section  21.  T.7 
N..  R.5  W; 

(6)  Then  proceeding  along  the  500-foot 
contour  line  in  a  generally  southeasterly 
direction  through  Sections  28,  29,  20,  29, 
28,  29, 28,  33  and  34  of  T.7  N.,  R.5  W.  and 
Section  3  of  T.6  N..  R.5  W.  to  its 
intersection  with  the  unnamed  stream 
known  locally  as  Hopper  Creek  near  the 
middle  of  Section  3; 

(7)  Then  along  the  unnamed  stream 
(Hopper  Creek)  southeasterly  and,  at  the 
fork  in  Section  3,  northeasterly  along  the 
stream  to  the  point  where  the  stream 
intersects  with  the  unnamed  dirt  road  in 
the  northwest  comer  of  Section  2,  T.6  N.. 
R.5W; 

(8)  Then  proceed  in  a  straight  line  to 
the  light  duty  road  to  the  immediate 
northeast  in  Section  2,  then  along  the 
light  duty  road  northeasterly  to  the  point 
at  which  the  road  tums  90  degrees  to  the 
left; 

(9)  Then  proceed  along  the  light  duty 
road  625  feet,  then  proceed 
northeasterly  (N40*  43'  E)  in  a  straight 
line  1,350  feet,  along  the  northern 
property  line  of  Assessor's  Parcel 
Number  27-38-08  (not  shown  on  map), 
to  State  Highway  29,  then  continuing  in 
a  straight  line  approximately  .1  mile  to 
die  peak  of  die  320 -f-  foot  hill  along  Uie 
westem  edge  of  the  Yountville  Hills; 

(10)  Then  proceed  due  east  to  the  300- 
foot  contour  line,  then  follow  that 
contour  line  around  the  Yountville  Hills 
to  the  north  to  the  eastern  edge  of  the 
Rutherford  quadrangle  map; 

(11)  Then  proceed  (on  the  Yountville 
quadrangle  map)  in  a  straight  line  in  a 
northeasteriy  direction  (N27'  00'  E)  past 
the  Napa  River,  then  continue  in  the 
same  direction  approximately  400  feet' 
along  a  fence  line  (not  shown  on  the 
map),  then  continue  along  the  fence  line 
(which  coincides  with  an  unimproved 
dirt  road  shown  on  the  map 
approximately  1.000  feet  southwest  of 
the  intersection  of  Conn  Creek  with 
Rector  Creek)  in  a  northeasteriy 
direction  to  the  intersection  of  Conn 
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Creek  and  Rectot  Creek,  then  along 
Rector  Creek  to  the  northeast  past  the 
Silverado  TraQ  t0  its  point  of  entry  to 
Rector  Reservoirt 

(12)  Then  proceed  dae  north 
approximately  IJDOO  feet  to  the  SOO-foot 
contour  line  and  along  the  contour  bne 
in  a  northwesterly  direction  through 
Sections  19. 24.  IS.  18,  and  13  to  the 
intersection  of  the  contour  Hnc  with  the 
southern  border  tot  Section  12  in  T  J  N.. 
R.5  W,:  I 

(13)  Then  in  a  itrai^t  line  hi  a 
westerly  direction  to  the  intersection  of 
Skellenger  Lane  with  the  Silverado 
Trail  the  point  of  beginning. 

Sifned  Aofuat  li  19S1. 
Stephfln  B.  Hggtmj 

Director.  I 

Approvt<L  AugoAt  IS,  1901. 

|ohnP.9imp«».J 

Deputy  Assistant  SCcmtary.  (Regulatory, 

Trade  and  Tariff  Enforcement/. 

[FR  Doc.  91-22311  ^iled  »-ie-«l:  MS  n^ 


27  CFR  Parts 
R«N1S12-AA07 
[Notice  No.  72»] 

Tb«  Rutherford  Vracuftural  Area  (8V- 
90P) 


L 


AQCMCv:  Bureau  bf  Akohol.  Tobacco 
and  Firearms,  Department  of  the 
Treasury.  I 

action:  Notice  <^  proposed  mlemaldng. 


IMI 


r.  The  B^ireau  of  AIcidioL 
Tobacco  and  Firearms  (ATF)  is 
considering  the  estabtishnent  of  a 
viticultural  area  In  the  State  of 
California  to  be  known  as  "Rutherford.'* 
This  proposal  is  the  result  of  a  petition 
from  the  Rutherford  and  OakviUe 
Appellation  Committee.  The  committee 
is  composed  of  seven  wineries  and 
seven  grape-growers  within  the 
Rutherford  and  Qakville  areas  of  Napa 
County,  California.  The  establishment  of 
viticultural  areaa  and  the  subsequent 
use  of  viticultural  area  names  in  wine 
labeling  and  advertising  allows  wineries 
to  desi^ate  the  ipecific  areas  where  the 
grapes  used  to  n^ake  their  wines  were 
grown  and  enables  consumers  to  better 
identify  wines  they  purchase. 
DATCK  Written  comments  must  be 
received  by  November  18, 1991. 
AOomssES:  Sent  written  comments  to: 
Chief.  Wine  and  Beer  Branch.  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  729).  Copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  mape,  and  any  written 


comments  received  will  be  available  for 
public  inspection  daring  normal 
business  hours  at:  ATF  Readixtg  Room, 
Office  of  Pablic  Affairs  and  Disclosure, 
room  6300,  650  Massachusetts  Avenue. 
NW.  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  White.  Wine  and  Beer  Branch, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms,  650  Massachusetts  Avenue, 

NW.,  Washington,  DC  20228  (202-566- 

7626). 

SUPnXMCNTARV  INTORMATION: 

Background 

On  August  23, 197a  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR 
part  4.  These  regulations  allow  the 
establishment  of  defmite  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
lables  and  in  wine  advertisements.  On 
October  2, 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  part  9  to  27  CFR,  for 
the  listing  of  approved  American 
viticnltural  areas.  

Section  4.25a(e)(l),  tide  27,  CFR, 
defines  an  American  vitictiltural  area  as 
a  delimited  graph-growing  region 
distinguished  by  geographic  features. 

Section  4.25a(e){2)  outlines  the 
procediue  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  graph- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  In  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticult\iral  area 
are  as  specified  in  the  petition; 

(c)Evldence  relating  to  the 
geographical  features  (dimate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  the  features  which  can  be 
found  on  United  States  Ceological 
Survey  (U.S.G.S.)  maps  of  the  largest 
apphcable  scale;  imd 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. . 

Petitioa 

ATF  has  received  a  petition  from  the 
Rutherford  and  OakviUe  Apprilatioa 
Committee  proposing  to  establish  a  new 
viticuhmBl  area  in  Napa  County, 
CaHfomia,  to  be  known  as  "Ratherford." 


The  appellation  committee  is  coaiposed 
of  seven  wineries  and  seven  grape- 
growers  from  within  the  Oakvitle  and 
Rutherford  areas  of  Napa  County.  The 
proposed  Rutherford  viticultural  area  is 
located  in  the  central  portion  of  the 
Napa  Valley  approximately  12  miles 
northwest  of  the  city  of  Napa.  There  are 
approximately  31  bonded  wineries 
kxuited  withfai  the  Rutherford  area.  The 
area  contains  about  6,060  total  acres, 
most  of  which  are  densely  planted  to 
vineyards.  The  petition  provides  the 
following  information  as  evidence  that 
the  proposed  area  meets  the  regulatory 
requirements  discussed  above. 

Vitkultoral  Area  Name 

The  name  Rutherford  has  been 
associated  with  the  area  between  St 
Helena  and  OakviUe  in  the  Napa  Valley 
for  over  100  years.  From  the  mid- 
nineteenth  throu^  the  early  twentieth 
centuries,  Rutherford  moved  from  an 
unnamed  region  with  an  unknown 
reputation  to  become  a  settled  and 
integral  pert  of  Napa  County  and  of  the 
Napa  Valley  wine  industry.  Wine 
writers  as  early  as  the  1880s  wrote 
highly  of  wines  from  the  Rutherford 
area,  including  those  of  Gustavo 
Niebaum,  founder  of  Inglenook  Winery. 
In  1838  George  Yount  arrived  in  the  area 
now  called  YountviUe  and  planted  his 
first  grapes  in  die  18S0s.  His  vineyard  is 
reported  to  be  the  first  planted  Napa 
County.  In  1804,  Yount  gave  1.040  acres 
of  land  to  his  granddaughter,  Elizabeth 
(Yount)  Rutherford  and  her  husband 
Thomas.  According  to  historian  John 
Wlchels,  "The  settiement  surrounding 
this  ranch  was  thereafter  known  as 
Rutherford."  The  soudiem  border  of  the 
ranch  runs  from  SUverado  Trail  to  the 
Napa  River  along  a  straight  line  which 
incorporates  what  is  now  Skellenger 
Lane.  That  lane  and  the  Rutherfords' 
southern  property  line  is  used  to  define 
part  of  the  southern  border  of  the 
proposed  Rutherford  viticultural  area. 

From  1850  to  188a  Rutherford  steadily 
increased  in  prominence  as  a 
community  center.  One  reason  for  its 
emergence  was  the  establishment  of  the 
rail  system  from  Napa  to  Calistoga  in 
1808.  Geographer  Wilham  Ketteringham 
writes,  "With  the  completion  of  the 
(railroad)  line  in  1868  other  settiements 
along  the  line  such  as  Rutherford  and 
Qakville  sprang  up." 

The  Rutherford  Post  Office  was 
established  in  1871  and  the  Rutherford 
voting  ptecinct  was  established  in  1884. 
During  the  ISTOs  and  early  1880s,  there 
was  rapid  expansion  in  the  number  of 
vineyard  plantings  and  wine  production. 
The  cellars  of  B.E  Smidi  and  Charies 


Federal  Regiater  /  Vol.  56.  No.  180  /  Tuesday,  September  17.  1991  /  Proposed  Rules  47045 


Krug  (which  eventually  became  those  of 
Niebaum)  produced  76,000  gallons. 

Following  the  wine  boom  of  the  18708 
and  early  18808,  Napa  Valley  wineries 
suffered  a  significant  setback  as 
plylloxera  set  in.  Vineyard  plantings 
decreased  83  percent  over  a  ten-year 
period,  from  18,177  acres  in  1890  to  3,000 
acres  in  1900.  This  period  was  followed 
by  Prohibition  from  1919  to  1933. 
Surprisingly,  planted  acreage  during 
Prohibition  increased  in  Napa  Valley  to 
keep  pace  with  the  burgeoning  demand 
for  grapes  used  to  make  medicinal, 
sacramental  and  home  wines,  which 
remained  legal.  After  Prohibition, 
planted  acreage  in  Napa  County 
remained  at  around  10,000  acres  through 
the  1960s.  Not  until  the  wine  renaissance 
of  the  1970s  was  the  acreage  total  of 
1890  surpassed. 

Although  the  period  after  Prohibition 
until  the  early  19708  was  relatively 
stagnant  in  the  wine  sector,  the 
community  of  Rutherford  in  particular 
contained  to  bolster  its  reputation  for 
quality  grapes  and  wine,  according  to 
the  petitioners.  Throughout  these  years, 
Beaulieu  and  Inglenook  were  regular 
award  winners  at  the  California  State 
Fair.  Inglenook  owner  John  Daniels 
prided  himself  on  the  fact  that  all  of 
Inglenook's  grapes  were  estate  grown  on 
its  vineyards  in  Rutherford,  with  the 
sole  exception  of  Daniel's  Napa  Nook 
Ranch  located  south  of  the  west 
Oakville  area  on  land  now  owned  by 
the  John  Daniel  Society  in  Yountville. 

The  name  "Rutherford"  has  a  long 
history  of  use  by  newspapers, 
magazines  and  wine  books  to  describe 
this  prominent  Napa  Valley  wine 
community.  Some  examples  of  these 
publications  include  The  Connoisseurs' 
Handbook  of  California  Wines  by 
Charles  Olken,  Earl  Singer  and  Norman 
Roby,  third  edition,  revised,  1984;  The 
Wine  Spectator  magazine,  "The 
Rutherford  Beach"  by  James  Laube,  July 
15, 1987;  Friends  of  Wine  magazine. 
"Napa  Winery  Profiles:  The  Quest  for 
Site.  May  1984,  Volume  XXI.  Number  2; 
and  the  Modem  Encyclopedia  of  Wine 
by  Hugh  Johnson,  second  edition, 
revised  and  updated,  1987.  Numerous 
newspapers  throughout  the  country  have 
had  articles  about  wine  which  contain 
references  to  the  Rutherford  area. 

Historical/Current  Evidence  of 
Boundaries 

Because  the  village  of  Rutherford  is 
not  an  incorporated  township,  there  are 
no  municipal  boundaries  on  which  to 
rely  in  delimiting  this  area. 
Consequently,  the  petitioners  to  a  great 
extent  utilized  commercial  and  public 
sector  uses  of  the  community  name  in 
establishing  the  boundaries  of  the 


proposed  Rutherford  viticultural  area. 
The  Rutherford  Crossroads  and  the 
Rutherford  Post  Office  are  the  most 
notable  examples  of  the  name's  use 
within  the  area.  It  is  also  worth  noting 
that  there  are  three  wineries  whose 
brand  names  refer  directly  to 
Rutherford— Rutherford  Hill,  Rutherford 
Vintners  and  Round  Hill  Winery's 
Rutherford  Ranch  Brand.  All  three 
wineries  are  located  in  the  proposed 
Rutherford  viticultural  area.  Postal  and 
telephone  service  areas  are  less  relevant 
in  terms  of  precise  boundaries  for  the 
area  but  do  attest  to  consumer 
recognition  of  Rutherford  as  a  distinct 
and  separate  community. 

Also,  various  wine  press  accounts 
have  helped  to  deHne  what  is 
considered  to  be  the  Rutherford  area. 
One  such  account  from  The 
Connoisseurs'  Handbook  of  California 
Wines  includes  the  following  entry: 

Rutherford  (Napa)  Small  community 
located  in  south-central  Napa  Valley 
t>etween  Oakville  and  St.  Helena  in  a 
temperate  Region  II  climate  *    *    *.  The  area 
is  home  for  many  important  winereis — 

Beaulieu,  Inglenook  Caymus,  Rutherford  Hill 

•    •    • 

Of  the  approximately  31  bonded 
wineries  located  in  the  proposed  area, 
most  have  Rutherford  addresses.  The 
main  exceptions  include  approximately 
6  wineries  at  the  northern  boundary 
which  have  St.  Helena  addresses  and 
one  winery  along  the  Silverado  Trail  in 
Rutherford  that  has  a  Napa  address. 
These  exceptions  apparently  relate  to 
the  fact  that  these  wineries  have  their 
mail  delivered  directly  from  the  St. 
Helena  or  Napa  post  offices  and  do  not 
maintain  post  ofHces  boxes  in 
Rutherford.  These  bonded  winery 
addresses  (with  the  exception  notedj 
generally  substantiate  the  boundaries 
proposed  in  the  petition. 

Geographical  Features 

Napa  Valley  can  be  divided  into  a 
group  of  distinct  topographical  areas: 
The  lowland  Napa  River  valley  between 
the  Mayacamas  and  Vaca  Ranges;  the 
mountains  themselves;  and  the 
intermontane,  eastern  portions  of  the 
county  beyond  the  watershed  of  the 
Napa  River.  The  elevational  differences 
and  relief  between  these  areas  are 
pronounced  and  influence  all  aspects  of 
the  regions  physical  geography  (climate, 
geomorphology,  hydrology,  soils  and 
vegetation). 

The  floor  of  the  Napa  Valley  is  25 
miles  in  length  south  to  north  and 
between  one  and  four  miles  wide. 
Traversing  the  entire  length  of  the  valley 
is  the  Napa  River,  which  commences 
north  of  Calistoga  and  drains  into  San 
Pablo  Bay.  Along  its  course  through  the 


valley,  the  river  elevation  drops  from 
around  380  feet  near  the  dty  of 

.Calistoga  to  around  20  feet  near  the  city 
of  Napa.  The  gently  sloping  valley  floor, 
however,  is  interrupted  by  numerous 
bedrock  outcrops  which  form  isolated 
hills.  In  other  places,  the  valley  floor 
features  broad  alluvial  fans  extending 
toward  the  center  of  the  valley  from 
mountain  streams  which  serve  as 
tributaries  to  the  Napa  River. 

Two  fundamental  geographic 
distinctions  within  Napa  Valley  are 
particularly  relevant  to  the  delimitation 
of  the  proposed  Rutherford  viticultural 
area:  On  the  east-west  axis,  mountain 
versus  valley  floor,  delineating  the 
valley  floor  viticultural  environments; 
and  on  the  north-south  axis,  climatic 
differences  as  the  result  of  a  decreasing 
incursion  of  maritime  air  into  the  valley. 

These  distinctions  can  be  integrated 
with  the  community  identity  of 
Rutherford  (and  the  other  communities 
of  Napa  Valley]  to  provide  consumers 
with  meaningful  and  distinctive 
reference  points  concerning  the 
viticulture  of  Napa  Valley.  From  the 
perspective  of  a  wine  consumer,  such 
basic  geographic  distinctions  offer  a 
useful  introduction  to  the  complexity  of 
viticulture  in  Napa  Valley. 

Climate 

The  major  climatic  difference  between 
the  watershed  area  of  Napa  Valley  and 
the  outlying  valleys  is  the  maritime 
nature  of  the  former.  Whereas  the  valley 
as  defmed  by  the  watershed  area  is 
classified  as  a  coastal  valley,  the 
outlying  valleys  are  considered  interior 
or  inland  valleys,  representing  a 
different  climatic  type.  This  is  well 
evidenced  by  the  vegetation,  the 
distribution  of  which  is  primarily 
controlled  by  climate.  Moderate  to  high 
elevations  in  the  interior  valleys  are 
covered  by  chamise  chaparral  and  other 
plant  communities  tolerant  of  summer 
drought  and  heat.  At  these  same 
elevations  in  the  Napa  Valley  river 
drainage,  mixed  forests  of  douglas  fir, 
oak,  madrone  and  coastal  redwood 
dominate.  Bedrock  geology  and  soils  act 
as  secondary  influences  controlling 
these  vegetation  distributions. 

Higher  elevation  and  mountains 
regions  within  Napa  Valley  experience 
shorter  growing  seasons  (though  they 
may  extend  longer  into  early  autumn), 
fewer  degree  days,  lower  daily 
maximum  temperatures  during  the 
growing  season,  less  fog,  increased  solar 
radiation  and  increased  precipitation. 
These  conditions  affect  the  time  of  wine 
grape  harvest.  In  the  mountainous  areas, 
desirable  acid-sugar  levels  often  are 
reached  much  after  the  harvest  on  the 


47046  r«iiefal  Ragirter  /  Vol.  56,  No.  180  /  Tue«day.  September  17.  IQgl  /  Proposed  Rules 


IMI 


valley  floor.  In  some  mountain  settings, 
with  small  intermontane  basins,  local 
cold  air  drainage  may  result  in  marginal 
conditions  for  wi|ie  grape  production. 
Along  the  valley  tloor  fiDm  Napa  to 
Caiistoga.  there  are  pronounced 
mesocUmatic  variations  which  relate  to 
the  penetration  of  marine  infhiences 
from  San  Pablo  Bby  and.  to  a  lesser 
extent,  to  the  ris^  in  elevation  as  one 
proceeds  up  valley. 

A  mesoclimate  is  a  subdivision  ofa 
macroclimate.  California's 
Mediterranean  climate  is  considered  a 
macrodimate.  N^pa  Valley's 
mesoclimates  ref^r  to  modifications  of 
this  macroclimatt  due  to  altitude/ 
elevation  or  distance  firom  the  nearest 
ocean.  j 

Becaue  of  the  diminution  of  marine 
influences  as  onej  travels  up  valley,  the 
northern  regions  of  the  valley  are 
characterized  by  much  warmer  summers 
and  significantly  colder  and  wetter 
winters  than  in  tie  south.  That  is. 
summer  temperatures  and  total 
precipitation  increase  as  one  travels 
north.  Summer  d^ys  down  valley  often 
are  cool,  foggy  and  breezy.  The  fog 
usually  dissipates  early  in  the  day. 
clearing  first  to  tne  north  and 
progressing  southward  to  the  bay. 
lation  also  affects 
pbution.  The  lower, 
}f  the  valley 
teai  winter 
;  the  valley  floor.  As 
up  valley, 
i  rise,  between  1.5  and 
2.8  degrees  Fahr^heit  for  each  500  feet. 

As  a  result  of  these  mesoclimatic 
trends  along  the  valley  floor,  wine 
writers  often  speak  of  different  climate 
regions  within  N^pa  Valley.  The 
following  excerpt  from  William 
Massee's  Guide  Id  the  Wines  of 
America  is  inustiiative  of  the  association 
of  community  na(ne8  with  mesoclimatic 
variations  in  Nada  Valley. 

(In  the  Cameros  irea]  there  is  a  tempering 
influence  ftom  the  i  lorthem  round  of  bay,  San 
Pablo,  a  receptacle  for  rivers — the 
Sacramento  and  S^n  Jaoqnin,  the  Petalmna 
and  napa — and  majiy  creefca.  Cool  air 
currents  sweep  down  from  the  mountaih  and 
in  from  the  ocean,  (ninging  fog.  It  is  a  cool 
Region  One.'  '  '  i 

Around  Yountvilie.  it  is  about  one  and  a 
half — you  can  offei  see  the  fog  line  in  the 
morning  that  marks  the  difference.  Near 
Oakville.  it  is  a  cooJ  Region  Two.  where 
Beaaliea  grows  its  |ohannisberf  Riesling,  np 
behind  Bob  Mondafvi.  Rutherford  is  a  solid 
Region  Two  but  it  ^  wanner  in  Vineyard  No. 
3,  to  the  east,  ttecafese  it  gets  \be  late  sun.  Up 
around  Caiistoga.  it  is  Region  Three. 

According  to  tae  petitioners,  the 
proposed  Rutherford  viticultural  area  is 
warmer  than  the  area  aroond  Oakville 


Altitudinal  var 
temperature  distij 
southern  troughs  \ 
experience  the  Ic 
temperatures  alo^ 
the  elevation  rise 
temperatures  als^ 


to  the  south  and  cooler  than  the  St. 
Helena  area  to  the  north.  The  incursion 
of  fog  is  also  less  pronounced  in  the 
Rutherford  area  than  in  the  Oakville 
area. 

Within  this  general  mesoclimatic 
context,  local  relief  or  topoclimate  is 
significant  in  determining  diurnal 
temperature  pattern  within  the 
Rutherford  viticultural  area. 
Topoclimate  refers  to  a  subdivision  of 
mesoclimates  influenced  by  topography, 
which  may  be  elevational.  topographic 
blocking  by  a  barrier,  or  a  change  in 
slope  or  aspect 

In  sum,  as  oppoeed  to  some  mountain 
settings  of  Napa  Valley,  this  part  of  the 
central  portion  of  the  vaDey  floor, 
proposed  here  as  the  Rutherford 
viticultxu-al  area,  offers  the  type  of 
climatic  conditions  necessary  for  the 
production  of  a  wide  variety  of  wine 
grapes.  Considerable  acreage  is  planted 
to  several  varieties,  including  Cabernet 
Sauvignon,  Chardonnay,  Sauvignon 
Blanc,  among  others,  throughout  this 
region. 

Geological  History 

Geological  history  is  an  important 
factor  in  shaping  Napa  Valley 
viticultural  environments.  Napa  Valley 
is  largely  a  synclinal  (down-folded) 
valley  of  Cenozoic  age.  Faulting 
(accompanied  by  minor  folding) 
throughout  the  valley  later  restdted  in 
the  formation  of  bedrock  "islands" 
(outcrops)  across  the  valley  floor.  These 
rock  islands  have  been  modified  during 
the  last  million  years  through  erosion  by 
the  Napa  River,  its  tributaries  and  other 
erosiona!  slope  processes.  Sections  of 
the  old  Napa  River  charmel  are  still 
visible  here  and  there  in  the  valley, 
including  in  several  places  within  the 
proposed  Rutherford  viticultural  area. 

In  this  central  portion  of  the  valley, 
much  of  the  old  river  channel  and  its 
alluvial  sediments  have  been  buried  by 
more  recent  Napa  River  flood  plain 
sediments,  but  they  principally  have 
been  covered  by  alluvial  fans  emerging 
from  the  mountain  streams  on  the 
western  and  eastern  sides  of  the  valley. 
The  age  and  size  of  these  fan  surfaces 
are  a  function  of  climatic  change,  basin 
lighology  (mineral  composition  and 
structure  of  rocks),  and  basin  size,  all  of 
which  vary  among  the  four  major 
drainage  basins  in  the  Rutherford  and 
Oakville  areas,  accounting  for 
differences  in  these  fan  surfaces.  The 
northern  fans  (in  the  Rutherford  area) 
are  the  lager  geomorphic  features,  have 
more  signdficantly  controlled  the  course 


of  the  Napa  River  through  thne,  and  are 

geologically  more  diverse. 

Ceomofphology,  Hydrology  and  Sofls 

The  occurrence  of  specific  soil  types 
can  be  related  to  topography  in  Napa 
Valley,  as  topography  is  one  of  the  five 
variables  that  controls  soil  formation. 
The  Soil  Survey  of  Napa  County, 
California  (hereinafter  Soil  Survey), 
published  by  the  U.S.  Department  of 
Agrictilture  Soil  Conservation  Service  In 
1978,  divides  the  11  soil  associations  of 
Napa  Comity  into  two  general 
categories:  lowland  depositional  soils, 
which  account  for  four  of  the  11  soil 
associations  and  are  found  on  alluvial 
fans,  flood  plains,  valleys  and  terraces; 
and  upland  residual  soils,  which 
account  for  the  remaining  seven  soil 
associations,  and  are  found  on  bedrock 
and  colluvially-mantled  slopes.  The 
"General  Soil  Map"  from  the  Soil  Survey 
shows  the  location  of  these  upland  and 
lowland  soils.  This  map  as  well  as  the 
text  of  the  Soil  Survey  show  that  the 
lowland-upland  soil  break  occurs  at 
around  the  500-foot  elevation.  This  same 
elevation  line  has  been  used  to 
differentiate  the  proposed  Rutherford 
viticultural  area  from  the  mountains  to 
the  east  and  west. 

According  to  the  petitioners,  soils  and 
geomorphic  mapping  should  go  hand  in 
hand,  as  soils  usually  are  mapped 
according  to  geomorphic  surfaces  or 
units.  Within  the  valley  floor  area  of 
Napa  Valley,  there  are  both  alluvial  fans 
and  river  deposits.  The  petitioners  state 
that  the  size  and  location  of  these  fans, 
their  (di8)similarity  in  terms  of  geologic 
parent  material  and  soils,  and  the  comve 
of  the  Napa  River  and  other  drainage 
systems  can  help  to  establish  viticultwal 
area  boundaries  on  the  valley  floor.  For 
example,  north  of  Rutherford  is  a 
massive  fan  emanating  from  the  Sulphur 
Canyon  drainage  system  in  the 
Mayacamas  Range.  This  fan  sweeps 
across  the  valley  floor  in  St.  Helena 
from  west  to  east  and  lies  generally 
north  of  Zinfandel  Lane.  Pleasanton 
loam  soils  predominate,  llie  Rutherford 
and  Conn  Creek  fans  south  of  Zinfandel 
Lane  push  against  the  Sulphur  Canyon 
fan  from  the  south.  Although  the  point  of 
convergence  of  these  three  fans  does  not 
lie  along  a  straight  line,  Zinfandel  Lane 
does  serve  to  separate  these  areas  and. 
according  to  the  petitioners,  provides  a 
good  northern  boundary  for  the 
proposed  Rutberford  viticultural  area. 
As  one  proceeds  down  Napa  Valley, 
Zinfandel  Lane  also  marks  the  widening 
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of  the  valley  floor,  which  continues  until 
the  appearance  of  the  Yountville  Hills  at 
the  southern  end  of  Oakville. 

Specific  Climatological  Information 

A  previously  published  report 
prepared  by  the  National  Oceanic  and 
Atmospheric  Administration  and 
submitted  on  behalf  of  the  Napa  Valley 
Appellation  petition  in  1980,  established 
the  general  weather  and  climatic 
differences  of  Napa  County.  This  report 
showed  that  Napa  Valley  can  be  divided 
into  two  general  climatic  regions 
(coastal  and  inland],  and  three 
topographical  areas — the  valley  itself 
lying  within  the  Mayacamas  Range  to 
the  west  and  the  Vaca  Range  to  the  east; 
the  area  within  the  mountains 
themselves;  and  the  area  covering  the 
eastern  portion  of  the  county. 

The  elevation  within  Napa  County 
increases  as  one  progresses  north  up  the 
valley.  With  this  increase  in  elevation 
there  is  an  increase  in  precipitation, 
ranging  from  20  inches  in  the  south  to  50 
inches  in  the  north.  Additionally,  the 
coastal  influence  in  the  Napa  Valley 
results  in  a  relatively  moderate  climate 
in  the  south  {warmer  than  the  northern 
area  of  Napa  Valley  in  the  winter  and 
cooler  in  the  summer)  and  a  relatively 
extreme  climate  in  the  north  (hotter  than 
the  southern  area  of  Napa  Valley  in  the 
summer  and  colder  in  the  winter).  Two 
sets  of  data  have  been  submitted  to 
show  the  difference  in  temperature, 
measured  in  degree-days,  between  the 
different  areas  in  Napa  Valley.  The  first 
set  of  data  is  from  the  Cooperative 
Extension,  University  of  California. 
Napa  Valley,  and  is  shown  below: 


Location 

Oegrae^teya 

Temperature 

relative  to 

Rutherford  in 

center  o<  valley 

(percent) 

Calistoga..... 

St  Helena 

Ruthertord 

3369 

3229 

3159 
3124 
288a 

+7 

•1-2 

Oakville 

Napa 

-1 

9 

The  second  set  of  data  was  collected 
by  the  Rutherford  and  Oakville 
Appellation  Committee.  The  weather 
stations  used  to  collect  this  data  are 
generally  located  within  the  center  of 
the  Napa  Valley,  where  they  are  subject 
to  similar  relative  humidity,  wind 
direction  and  solar  radiation  conditions. 
The  data  is  shown  below  and  is  the 
average  reading  for  the  4-year  period 
between  1985  and  1988: 


Location 

Degree^laya 

Temperature 

relative  to 

Ruttierford  in 

center  of  valley 

(percent) 

Cakstoga 

St  Helena 

Ruttierford 

3768 
357S 
3389 
3039 
2695 
3180 

+  11 
+S 

Oakville 

-10 

Yountville 

Napa 

-20 

-6 

RainfaU 

The  Cooperative  Extension. 
University  of  California.  Napa  Valley, 
has  prepared  a  chart  showing  that 
rainfall  generally  increases  as  one 
proceeds  up  the  Napa  Valley  from  Napa 
to  Calistoga.  The  data  is  shown  below: 


Location 

yearly  rainfall 

finctiea) 

rjiKctoga   

4510  50 

St,  Helena 

3510  40 

Riitt»effor<l 

35  to  40 

Oakville 

35 

Yountville 

30 

Napa 

30 

SoU 

The  General  Soil  Map  of  Napa 
County.  California,  prepared  by  the 
United  States  Department  of  Agriculture 
(U.S.D.A.)  Soil  Conservation  Service, 
shows  most  of  the  Napa  Valley  floor  as 
being  generally  the  same  types  of  soils. 
These  soils  are  the  Bale-Cole- Yolo  series 
which  are  nearly  level  to  gently  sloping, 
well  drained  and  somewhat  poorly 
drained  loams,  silt  loams,  and  clay 
loams  on  flood  plains,  alluvial  fans,  and 
terraces. 

In  addition  to  the  Bale  series,  the 
Pleasanton  soil  series  dominates  much 
of  the  central  section  of  the  Napa  Valley 
floor.  Both  of  these  soil  series  consist  of 
deep,  alluvial  soils. 

According  to  Associate  Professor 
Deborah  L  Elliott-Fisk,  Department  of 
Geography,  University  of  California, 
Davis,  the  contribution  of  small 
percentages  of  metamorphic  clasts  (such 
as  sepentine  and  chert)  on  the 
Rutherford  fan  soils  contributes  to  minor 
soil  differences  between  the  proposed 
Rutherford  viticultural  area  and 
OakvUle. 

The  composition  of  these  types  of 
minerals  and  rocks  tends  to  raise  pH 
slightly  in  the  Rutherford  area  and  alters 
soil  texture  and  plant  nutrition.  The  high 
frequency  of  clasts  from  Sonoma 
Volcanics  in  the  Oakville  fan  soils 
unifies  the  proposed  Oakville 
viticultural  area  and  distinguishes  it 
from  Rutherford. 


Proposed  Oakville  Viticultural  Area 

In  today's  issue  of  the  Federal 
Register,  ATP  is  also  publishing  a  notice 
of  proposed  rulemaking  on  the  proposed 
Oakville  viticultural  area.  This  proposed 
area  is  in  Napa  Valley  adjacent  to  the 
proposed  Rutherford  viticultural  area. 
All  interested  parties  should  review  this 
notice  and  decide  if  they  wish  to 
comment. 

Petitions  for  Rutherford  Bench  and 
Oakville  Bench  Viticidtural  Areas 

The  petitions  for  the  Rutherford  Bench 
and  Oakville  Bench  viticultural  areas 
were  submitted  to  ATF  by  the 
petitioners  at  the  same  time  as  the 
Rutherford  and  Oakville  petitions.  These 
additional,  smaller  areas  would  each  be 
wholly  contained  within  the  respective, 
larger  Rutherford  and  Oakville  areas. 
ATF  is  currently  analyzing  the  data 
submitted  with  these  two  petitions.  In 
addition,  we  are  reviewing  various 
letters  submitted  to  us  from  persons  in 
the  area  who  oppose  the  Rutherford 
Bench  and  Oakville  Bench  petitions.  We 
will  be  glad  to  review  any  information 
which  is  submitted  to  us  concerning  the 
two  "Bench"  petitions.  If  such 
information  is  received  in  time,  we  will 
take  it  into  consideration  before 
deciding  whether  to  issue  a  notice  of 
proposed  rulemaking.  If  a  notice  of 
proposed  rulemaking  is  published,  all 
interested  parties  will  have  an 
opportunity  to  submit  comments  during 
the  comment  period. 

Proposed  Boundary 

The  boundary  of  the  proposed 
Rutherford  viticultural  area  may  be 
found  on  two  United  States  Geological 
Survey  maps  with  a  scale  of  1:24,000. 
The  boundary  is  described  in  proposed 
i  9.133. 

Executive  Order  12291 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  major 
regulation  as  defined  in  Executive  Order 
12291  and  a  regulatory  impact  analysis 
is  not  required  because  it  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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Regidatorjr  Ftexiiiifity  Act 

It  is  hereby  certified  that  this 
regulatioD  will  nol  have  a  significant 
economic  impact  on  a  substantial    • 
number  of  small  an  titles.  Accordingly,  a 
regulatory  flexibihty  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  IHnal  rvJe.  ia  not 
expected  (1)  to  bsr^e  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  qntities;  or  [2)  to 
impose,  or  otherv^se  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliaijce  burdens  on  a 
substantial  numbtr  of  small  entities. 

Paperwork  RedudioB  Act 

The  provisions  bf  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  44  U.S.a  chapter  35.  and  its 
implementing  regiilations.  5  CFR  part 
1320.  do  not  applji  to  this  notice  of 
proposed  ruIemalAng  because  no 
requirement  to  collect  information  is 
proposed.  I 

PubBc  Partic%ntk}n 

ATF  requests  comments  from  all 
interested  parties.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  consideiied.  Comments 
received  after  thai  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  but  assuraTice  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  belore  the  dosing  date. 

ATF  wiD  not  re^gnize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  During  the 
comment  period,  ^ny  person  may 
request  an  opport^mity  to  present  oral 
testimony  at  a  pul^lic  heeuing.  However, 
the  Director  reserves  the  right  to 
determine,  in  hgfal  of  all  circumstances, 
whether  a  public  learii^  will  be  held. 

Drafting  Infomiatlmi 

The  principal  aathor  of  this  document 
is  Robert  L  Whita.  Wine  and  Beer 
Branch.  Bureau  o^  Alcohol  Tobacco  and 
Firearms. 
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Title  27.  Code  ( 
part  9.  American 
proposed  to  be  ai^ended 


Federal  Regulabons. 
^  riticultural  Areas  is 
as  follows: 


PUn  •-AMERICAN  VITICULTURAL 
AREAS 

Patafraph  1.  The  authority  citation  for 
part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 

Par.  2.  The  table  of  contents  In 
subpart  C  is  amended  to  add  (  9.133  to 
read  as  follows: 

Subpart  C— Approved  American 
Vlticultural  Areas 


9.133  Rutherford. 

Par.  IL  Subpart  C  is  amended  by 
adding  1 9.133  to  read  a»  follows: 

Subpart  C — Approved  American 
Vtticuitural  Areas 


S  9.133    Ruttwrford 

(a)  Name.  The  name  of  the  viticaltural 
area  described  in  this  section  is 
"Rutherford." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Rutherford  vlticultural  area  are  two 
U.S.G.S.  topographical  maps  of  the 
1:24,000  scale: 

(1)  "Yountvllle  Quadrangle, 
California,"  edition  of  1951. 
photorevised  1968.  '* 

(2)  "Rutherford  Quadrangle, 
California."  edition  of  1951. 
photorevised  1968.  photoinspected  1973. 

(c)  Boundary.  The  Rutherford 
ritioiltural  area  is  located  in  Napa 
County  in  the  State  of  CaHfomia.  The 
boundiary  is  as  follows: 

(1)  Beginning  on  the  Yountville 
quadreingle  map  at  the  point  where  the 
county  road  known  as  the  Silverado 
T^ail  intersects  Skellenger  Lane,  just 
outside  the  southwest  comer  of  Section 
12,  Township  7  North  {T.7  N.).  Range  5 
West  (R.5  W.].  the  boundary  proceeds 
southwest  in  a  straight  line 
approximately  1.7  miles  along 
Skellenger  Lane,  past  its  intersectioa 
with  Conn  Creek  Road,  to  the  point  of 
intersection  with  the  main  channel  of 
the  Napa  River  (on  the  "Rutfaetford" 
map); 

(2)  Then  south  along  the  center  of  the 
river  bed  approximately  A  miles  to  the 
point  where  an  unnamed  stream  drains 
into  the  Napa  River  from  the  west; 

(3)  Then  along  the  unntuned  stream  in 
a  generally  northwesterly  direction  past 
its  intersection  with  State  Highway  29 
and  then  paralleling  an  unnamed  road 
which  enters  State  Highway  29  from  the 
west; 

(4)  Then,  at  the  point  at  which  the 
unnamed  road  ends,  the  botmdaiy 


proceeds  in  a  straight  line  along  a 
drainage  channel  (not  shown  on  the 
map)  a  total  of  4.035  feet  from  State 
Hi^way  29; 

(5)  Then  south  (S40*  31'  42''E)  and 
continue  to  follow  the  drainage  channel 
510  feet  around  Assessor's  Parcel 
Number  27-01-14  (not  shown  on  the 
map),  then  southwest  in  a  straight  line  in 
a  parallel  direction  to  the  boundary 
previously  described  in  paragraph  (c)(4) 
of  this  section  to  the  500-foot  contour 
line  of  the  Mayacamas  Range  in  the 
southwestern  comer  of  Section  21,  T.7 
N.,  R.5  W; 

(6)  Then  proceeding  along  the  500-foot 
contour  line  in  a  generally  northwesteriy 
direction  in  TJ^  N..  R.5  W.  through 
Sections  21,  20. 17, 18, 17.  and  18  to  the 
center  of  Section  7  where  the  500-foot 
contour  line  intersects  the  huid  grant 
line  (land  grant  line  is  marked  but  not 
identified  on  the  map),  thence  in  a 
straight  hne  to  the  end  of  the  county 
road  (Zinfandel  Avenue,  known  bcally 
as  Zinfandel  Lane)  near  the  2(n-foot 
elevation  marker, 

(7)  Then  in  a  northeasterly  direction 
along  Zinfandel  Lane  approximately  2.12 
miles  to  the  intersection  of  that  road  and 
Silverado  Trail,  then  continuing 
northeasterly  in  a  straight  line  to  the 
380-foot  contour  line; 

(8)  Then  following  the  380-foot 
contour  line  southeasterly  through 
Section  33  to  the  western  border  of 
Section  34,  T.8  N.,  R.5  W..  then  following 
that  section  line  north  to  the  500-foot 
contour  line; 

(9)  Then  following  the  500-foot 
contour  line  southeasterly  to  the 
western  border  of  Section  2.  T.7  N..  R.5 
W.,  then  south  along  that  section  line 
past  Conn  Creek  to  its  intersection  with 
the  500-foot  contour  line  northwest  of 
the  unnamed  832-foot  peak; 

(10)  Then  continuing  in  a  generally 
southeasterly  direction  along  the  500- 
foot  contour  line  through  Sections  3. 2, 
11  and  12  to  the  intersection  of  that 
contour  line  with  the  southern  border  of 
Section  12  (on  Yountville  map); 

(11)  Then  proceeding  in  a  straight  Ihne 
in  a  westerly  direction  to  the 
intersection  of  the  Silverado  Trail  with 
Skellenger  Lane,  the  point  of  beginning. 

Signed:  August  1, 1991. 
Stephen  E.  HlgglBS. 
Director. 

Approved:  August  U,  1901. 
John  P.  Sknpseii. 

Depaty  Assistaat  Stcrttary  (Regulatory, 
Trade  and  Tariff  EaforceamrU). 
PH  Doc  •1-22S12  Filed  »-l»-91;  8(45  am) 
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DEPARTHKICr  OTTHilMTEaiOR 

Mineral*  Managwnant  Sacvlc* 

SOCFRCtk* 

Bantu  gf  Uiwtf  Marme  wwt 

4aCFRCIi.ll 

Ua»o»Mtrtc  Mwaui  ■imnia  lw-0»id 
GaiActtMitt— 

aocncy:  Minerals  ^fiBmageInent  Service 

and  Bureau  of  Land  ^fanagen1ent, 

Interior. 

AC  I  KM.  Request  for  inlbrmatioiT. 

SUMMARV:  The  Minerals  Management 
Service  (MMS)  and  the  Bureau  of  Land 
Management  (BUA)  are  aeekiog 
informatimi  on  the  use  of  metric 
meaaurements  in  activities  associated 
with  drilliag  for  and  producing  oil  and 
gas  from  Federal  and  lodiaa  oil  aadgas 
leases.  Comments  ace  particolacly 
solicited  from  oil  and  gas  producers; 
State  and  local  govemraents.  which 
regulate  oil  and  gas  operations  or  use 
production  c^ta;  and  other  Federal 
Government  agencies  with  interest  in 
these  areas. 

DATES:  Comments  should  be  received  by 
MMS  on  or  before  October  17. 1991. 
However,  ai^  comments  received' at  any 
time  from  any  interested  persons  will  be 
considererf  to  the  extent  practical. 
ADDRESSES:  Comments  should  be  sent 
to  Gerald  R.  Daniels;  MineraU 
Management  Service;  Engineering  and 
Standards  Branch:  MS-4700;  381  Elden 
Street;  Htemdbn.  VA  22070. 
FOR  FORTHER  INFORMATION  CONTACT 
Gerald  R.  Daniels  (703)  787-1554  or 
(FTS)  393-1554. 

SUPPi^MENTARY  INFORMATION:  Section 
5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  CPub.  L 
100-418)  designates  the  metric  system  of 
measurement  as  the  preferred  system  of 
weights  and  measures  fbrllhited  States 
trade  and  commerce.  It  requires  that: 

*  •  *■  each  Federal  agency,  by  a  date  certain 
and  to  the  extent  economically  feasiblfrby 
the  end  of  fiscat  year  1992,  use  the  metric 
system  of  measurement  in  its  procurementB, 
grants,  and  other  buainesr-reiated  activitiss., 
except  to  the  extent  that  luch  um  is 
impractical  or  is  likely  to  cause  significant 
inefficiencies  or  loss  of  mackets  to  United 
States  firms,  such  as  when  foreign 
competitors  are  producing  competing 
products  in  non>metHc  units. 

This  request  for  infbrmation  is  limited 
to  business-related  activitiear  associated 
with  production  of  oil  and  gas  from  both 
onshore  and  offshore  leases.  By  far,  the 
largest  number  of  basiness  transactions 
Oetwetn  industry  and  MMS/BLM 


involves  lapugliug  cf  prodacttet  and 
payment  of  royalties  thereon,  hi  1988^ 
these  royalties  amounted  to  $2.2  billios 
front  Outer  Continental  Shelf  (OCS) 
leases  and  another  $70&  million  h'om 
onshore  lease*.  However,  other 
businesa-related  activities  include 
standards  and  specifications, 
publieatieiM  and  MMS  or  BLM 
statements  of  general  applicability  and 
future  effect  designed  to  implement, 
interpret,  or  prescribe  law  or  policy 
(regulations  for  the  most  part)  or 
describing  procedure  or  practice 
Bequirements. 

The  metric  system  of  measurements  is 
the  International  System  of  Units  as 
established  by  the  General  Conference 
of  Weights  and  Measures  in  1960  (La 
Systems  International  d'Unites  (SI))  as 
modified  by  the  Secretary  of  Commerce 
for  usa  in  the  United  States  (U.S.). 

The  incb-pound  system  of 
measurements  (inch,  pound.,  degrees 
Fahrenheit  {f%  and  units  derived 
therefrom]  is  the  system  most  commonly 
used  in  the  United  States. 

"Hard  conversion"  is  physically 
changing  products,  procedures,  or 
measurement  practices  to  use  metric 
measurements. 

"Sof^  conversion**"!*  changing  fhjm 
inch-pound  unrts  without  altering  tfte 
product,  pjToduction  process,  or 
procedures  or  equipment  used  for 
measurement. 

"Dual  dimensions"  means  the  use  of 
both  metric  and  indt-pounrf  unit*. 
Generally,  when  dneA  units  are  used;  the 
metric  unit  will  be  used*  iit  the  text 
followed  by  inch'-porarrf  rniits  in 
parentheses. 

Considerable  work  he*  been  dbne  in 
preparing  SF  unit*  for  use  in  the  oil  and 
gas  industry.  The  work  done  by  the 
Federal  Government  in  preparing  SI 
units  for  general  use  (see  56  FR  5224.2 
December  20, 1990]  has  been 
supplemented  by  work  in  die  private 
sector  specifk  to  the  oil  and  gas 
industry.  Also,  the  Canadian  Federal< 
and  Provincial  Governments  have 
issued  standards  for  the  use  of  SI  units. 
In  factr  since  Canada  has  been  using  SI 
units  exchisiveiy  for  nearly  10  years, 
any  oil  and  gas  companies  operating  in 
Canada  (tx  elsewhere  in  the  worid) 
should  be  prepared  to  use  SI  units  as 
soon  as  the  decision  is  made  to  do  sa 

After  examination  and  comparison  of 
a  large  number  of  international  and 
Federal' publications  and  standards,  it 
appears  that  the  document  to  be  used  as 
reference  for  oil  and  gaa  drilling  and 
productioa  business-related  activities  is 
American  Pettoleum  Institute's  (API) 
Publication  2564,  Second  Edition;. 
Decambar  1883;  ReafBrmed  August  1967. 
The  title  o£  \h»  docuraant  is  "Manual  sf 


Petraiaum  Measursmeat  Standanhc 
chapter  15,  Guidelines  for  the  use  of  the 
International  System  of  Uoita  (SI)  in  tha 
Petroleum  and  Allied  Industries."  It  is 
available  from  American  Petroleum 
Institute,  1220  L  Street.  NW., 
Washington.  DC  2000S.  Tha  current  price 
is  $20  per  copy. 

General 

Basic  information  being  solicited  hf 
MMS  and  BLM  involves  whetJier  or  not 
SI  units  should  be  used.  Referring  to  the 
statutory  provision  cited  earlier,  is  It 
econonricalty  feasible  for  K4MS  and  iLM 
to  adopt  Sr  units  totally  by  the  end  of 
fiscal  year  1992,  i.e.,  by  Septeral?er  30, 
1992?  Would  such  use  be  impractical  or 
cause  substantial  inefficiency?  Are  tha 
people  in  your  company  or  agenqr 
familiar  enough  with  SI  units  to  be 
comfortable  in  their  day-to-day  use  et 
would  considerable  training  be  naedad? 
If  SI  units  are  adopted  for  productioa 
and  sales  and  royalty  reports,  should  it 
be  done  concurrently  a»  much  as 
possible  with  those  State  fovemmcat 
agencies  which  regulate  oil  aad  gaa 
activities  or  which  use  production  or 
vakiation  data  in  their  work?  Mow  might 
this  be  accomplished? 

Within  tfte  foregoing  general  area*  of 
concern,  more  particular  descriptions 
and  questions  follow  which  are  divided 
into  sectfons  fofloviring  the  format  of  the 
Interior  Metric  Worl  Group  (IMWG) 
Draff  Metric  Transition  Plan.  All 
sections  of  the  plan  are  not  included  as 
this  biquiry  is  appRcable  only  to  oil  and 
gas  leasing  and  production  needs. 
Please  keep  in  mind  that  MMS  is 
responsible  for  rental  and  royalty 
collection  on  OCS.  onshore  Federal,  and 
restricted  Indian  leases.  However.  MMS 
also  leases  and  regulates  operations  oa 
OCS  leases  while  the  Bureau  of  Indian 
AHairs  issues  leases  an  restricted  Indian 
Lands  and  BLM  issues  leases  on 
onshore  Federal  lands  while  regulating 
operations  on  both  onshore  Federal  and 
Indian  leases.  Thus,  there  are  a  number 
of  segulatioBS  pnomulgatBd  bjr  the  thrna 
bureaus  which,  while  not  overlapping 
with  regard  to  leasing  and  operations, 
are  very  similar.  The  rental  and  royally 
regulations  by  MMS  do  overiap  and 
interact  with  all  three  bureaus'  leasing 
and  operating  regulations.  The  sections 
of  the  IMWG  draft  transition  plan  of 
interest  in  this  mquiry  are:  (1) 
Regulations,  Pblicies,  and  Manuals;  (2) 
Engineering  and  Construction;  (3) 
Reports  and  Publications;  (4)  Mapping 
and  Related  Data;  and  (5)  Oil  and  Gas 
Leasing,  and  Phxiuction. 
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Regulations,  Poli4ie8,  and  Manuals 

Regulations  pe^aining  to  oil  and  gas 
leasing  and  operations  are  in  title  30  and 
title  43,  Code  of  Inderal  Regulations 
(CFR).  These  regijlations,  which  are 
issued  under  authority  of  a  number  of 
statutes,  contain  $onie  measurement 
sensitive  provisia|is.  Some  of  those 
provisions  are  enumerated  in  the 
enabling  statutes]  It  is  unlikely  that  the 
statutes  will  be  ainended  to  change 
measurements  to  ISI  units. 

Rental  and  royalty  regulations  are  at 
30  CFR  part  200  t|rough  part  243.  The 
regulations  pertaining  to  coal  and 
geothermal  resou^es  are  not  included  in 
this  inquiry.  The  largest  change  will  be 
in  the  volume  units  and  standard 
conditions  for  measurement.  Gas  would 
change  to  cubic  meters  at  15*  Celsius  (C) 
and  101.325  kilopascals  (kPa)  absolute 
from  the  current  thousand  cubic  feet  at 
60°F  and  14.73  or  15.025  pounds  per 
square  inch  absolute.  Oil  would  change 
from  barrels  at  e&¥  to  cubic  meters  at 
IS'C.  The  use  of  metric  tons  for  liquids 
would  not  be  use^.  The  use  of  API 
gravity  would  be  discontinued  and 
replaced  with  abaolute  density  in 
kilograms  per  cubic  meter  at  15°C  and 
101.325  kPa.  The  keating  value  of  gas 
would  be  expressed  in  kilojoules  per 
cubic  meter  to  replace  British  Thermal 
Units  per  cubic  foot.  Natural  gas  liquids 
would  be  reporte(k  in  liters  at  15°F  and 
101.325  kPa  replacing  gallons  at  60°F. 
Sulphur  would  bei  reported  in  metric 
tons  to  replace  the  current  long  tons. 
Minimum  royalty  and  rental  rates  now 
expressed  in  dollars  per  acre  would 
change  to  equivalent  dollars  per  hectare. 
Regulations  woulq  be  proposed  for 
change  through  thle  normal  rulemaking 
procedure  before  reporting  in  SI  units 
would  be  required.  The  main  advantage 
of  changing  reporjs  to  SI  units  would  be 
standardized  volumetric  units  rather 
than  having  a  specialized  data  set  used 
only  in  the  U.S.  The  main  disadvantages 
are  in  the  Federal!  and  State  government 
units  which  are  accustomed  to  inch- 
pound  units  in  their  laws  and 
regulations  and  tne  one-time  significant 
cost  of  changing  neports  and  computer 
routines  to  SI  units.  Also,  considerable 
training  efforts  wbuld  be  necessary  at 
significant  cost.  Multinational  oil  and 
gas  companies  ar?  already  using  SI  units 
(except  in  the  U.S.)  so  a  change  would 
probably  not  be  a|  challenge.  Smaller 
operators  who  wflrk  only  in  the  U.S. 
would  likely  findjhe  change  more 
difficult.  The  MM6  is  very  interested  in 
any  data  or  opinions  pro  or  con  in 
changing  production  reporting  and 
rental  and  royalty  units  to  SI. 

The  OCS  opera  ting  regulations  &om 
30  CFR  250.0  thro  igh  250.212  contain  a 


number  of  measurement  sensitive 
provisions  which  would  require 
changes.  In  particular.  30  CFR  250.1. 
Documents  incorporated  by  reference, 
includes  a  number  of  documents  written 
in  inch-pound  units  or  derivations 
thereof.  The  MMS  would  not  propose  to 
amend  the  regulations  for  the  sole 
purpose  of  changing  measurements 
sensitive  provisions  to  SI  but  would 
make  such  changes  at  the  time  a 
regulation  is  modifled  for  any  other 
purpose.  Also,  a  "grandfather  provision" 
would  be  inserted  to  allow  continued 
use  of  existing  facilities  and  equipment 
manufactured  to  inch-pound 
specifications. 

Regulations  at  30  CFR  part  251 
pertaining  to  geological  and  geophysical 
explorations  contain  only  a  few 
measurement  sensitive  provisions,  some 
of  which  are  already  dual  dimensioned. 
Therefore,  no  changes  would  be 
proposed  until  such  time  as  other 
amendments  are  being  considered. 

Regulations  at  30  CFR  part  252 
pertaining  to  the  OCS  information 
program  do  not  contain  measurement 
sensitive  provisions. 

Regulations  at  30  CFR  parts  256.  259. 
and  260  pertaining  to  OCS  mineral 
leasing  and  rights-of-way  management 
contain  some  measurement  sensitive 
provisions  which  could  affect  the 
qualification  of  a  person  to  hold  OCS  oil 
and  gas  leases.  These  provisions  would 
be  proposed  for  change  to  SI  units. 

Regulations  at  43  CFR  parts  3100  to 
3140  pertaining  to  leasing  Federal  lands 
onshore  also  contain  some  measurement 
sensitive  provisions  which  could  affect 
the  qualifications  of  a  person  to  hold 
leases  as  well  as  rental  and  minimum 
royalty  administration.  These  provisions 
would  be  proposed  for  change  to  SI 
units  at  the  time  other  changes  were 
made. 

Regulations  at  43  CFR  part  3150 
pertaining  to  geophysical  exploration  do 
not  contain  measurement  sensitive 
provisions. 

Regulations  at  43  CFR  parts  3160  and 
3180  pertain  to  oil  and  gas  operations 
and  unitization  on  both  onshore  Federal 
and  Indian  leases.  Both  the  regulations 
and  operating  orders  issued  thereunder 
contain  measurement  sensitive 
provisions  which  would  be  proposed  for 
change  to  SI  units  at  the  time  other 
changes  were  made. 

The  remaining  parts  of  30  CFR  and  43 
CFR  are  not  included  in  this  inquiry. 
Details  concerning  some  of  the 
regulatory  changes  are  discussed  further 
in  the  following  sections.  Again,  the 
basic  questions  are:  (1)  Should  the 
regulations  be  changed  to  use  only  SI 
imits  in  measurement  sensitive 


provisions;  and  (2)  How  might  this  be 
accomplished  to  provide  a  smooth 
transition  by  September  30, 1992? 

Engineering  and  Construction 

The  MMS  and  BLM  are  not  directly 
involved  in  the  engineering  and 
construction  of  drilling  and  production 
tools  and  equipment.  However,  both 
MMS  and  BLM  develop  standards  and. 
to  some  extent,  specifications  for 
operating  equipment  to  be  used  on  the 
leases.  Most  of  those  requirements 
appear  at  30  CFR  part  250  and  43  CFR 
part  3160.  In  addition,  MMS  sponsors  or 
conducts  research  on  certain  aspects  of 
procedures  and  equipment.  Many 
standards  and  recommended  practices 
published  by  professional  associations, 
industry  groups,  and  standards 
organizations  have  been  adopted  by 
reference  at  30  CFR  250.1.  For  the  most 
part  these  documents  use  conventional 
inch-pound  measurements.  In  some 
cases,  they  have  been  adopted  by 
international  standards  groups  or  by 
regulatory  units  of  foreign  governments 
due  to  their  sound  principles  and  long 
history. 

Transition  to  SI  units  of  measurement 
in  engineering  and  construction  for  oil 
field  purposes  would  likely  require  a 
longer  period  than  some  of  the  other 
efforts.  There  is  a  huge  infrastructure  of 
drilling  units,  wells,  production 
equipment,  and  transportation  facilities 
(pipelines  and  pump  stations)  in  place 
which  is  manufactured  to  inch-pound 
specifications  both  in  the  U.S.  and  in 
other  countries.  It  is  impractical,  or 
perhaps  impossible,  to  replace  that 
infrastructure  with  hard  SI  dimensioned 
tools  and  equipment.  It  may  be 
impractical  to  use  soft  SI  units.  Also, 
safety  problems  may  arise  if  soft  SI 
units  are  adopted  before  thorough 
training  is  completed  and  personnel  are 
comfortable  with  the  system. 

Information  requested  under  this 
section  is:  Is  production  and  process 
equipment  now  in  use  in  other  parts  of 
the  world  manufactured  in  hard  SI 
specifications?  Are  OCS  production 
platforms  used  in  other  parts  of  the 
world  dimensioned  in  SI  units?  Are 
tubulars  (line  pipe,  drill  pipe,  casings, 
and  tubing)  and  well  equipment 
(packers,  wellheads,  and  valves)  used  in 
other  parts  of  the  world  dimensioned  in 
SI  units?  Are  drilling  units  generally 
dimensioned  in  inch-pound  or  SI  units? 
Does  the  capacity  exist  in  the  U.S.  (or 
other  countries)  to  provide  the  foregoing 
tools  and  equipment  in  both  inch-pound 
or  SI  units? 
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The  MMS  and  BLM  prepare  and  issue 
a  number  of  reports  and  pubKcations, 
for  example,  historical  data  oir 
production,  operations,  revenues,  and 
leasing,  environmental  impact  reports 
and  statements,  environmental  studies, 
reports  to  the  Congress,  accidents  and 
research.  Most  of  these  reports  are  in 
inch-pound  units  for  ready  comparison 
with  reports  prepared  by  odier  agencies 
or  tiie  private  seetbr.  A  few  of  the 
reports  are  prepared  using  Sr  units. 
Some  reports  use  both  systems. 

Changing  historical  data  to  SI  units 
would  be  a  considerable  task.  Using 
dual  dimensions  would  essentially 
double  the  volume  of  tabular 
information.  Given  the  provisions  of  the 
law,  it  appears  that  transition  to  the  use 
of  SI  units  should  begin  soon  if  reports 
and  publications  issued  after  September 
30, 1992,  are  to  use  only  metric  units. 
Thus,  the  information  MMS  and  BLM 
are  seefcing  concerns  the  utility  of  its 
reports  and  publications.  Would  reports 
and  publications' be  useful  if  they 
contain  only  SI  dimensions?  Since  it  is 
impractical  to  produce  tabular 
information  and  gtaph»  in  dual 
dimensions,  should  tfaey  be  converted 
immediately  to  SI  units  with 
accompanying:  conversion:  fctctor  tahles 
for  inch-pound  units?  The  preferred 
method  of  including  dual  dimensions 
within  written  text  is  to  use  SI  units  first 
followed  by  inch-pound  units  in 
pcventheses.  Is  this  method  best  or 
should  only  SI  units  be  used  in  text  with 
a  conversion  table  supplied?  Please 
refer  to  recent  articles  in  the  Journal  of 
Petroleum  Technology  QPT)  published 
by  the  Society  of  Petroleum  Engineers  as 
examples  of  the  latter  method.  However, 
)PT  articles  still  use  inch-pound 
dimensions  at  times,  depending  on  the 
subject  matter  under  discussion,  even 
after  years  of  editorial  preference  for 
using  SI  dimensions. 

Mapping  and  Related  Dat» 

The  MMS  has  spent  considerable 
e^ort  in  developing  »  system  of 
digitizing  its  map  production.  The 
system  is  nearly  complete  and  has  the 
capability  of  producing  maps  in  either 
inch-pounds  or  SI  dimensions.  The  MMS 
requested  public  comment  [55  FR  48229 
November  23, 1990)  on  its  proposed 
implementation  plan  to  use  North 
American  Datum  1983  (NAO  83]  Toe  its 
surveying  and  mapping  activities  to 
replace  the  existing  NAD  27.  The 
request  for  information  on  NAD 
conversion  is  not  repeated  here  except 
to  note  that  after  a  10-year  transition 
period,  only  SI  dimensions  will  be  used 
in  positioning  lease  blocks  and  defining 


their  boundaries.  Also,  bethymetoy  haS' 
been  shotvn  in  meters  for  a  number  of 
yean  oaMMS  maps  due  to  statutory 
and  regulatory  peovisien*  which  include 
SI  units  in  their  texL  However,  almost 
all  other  data'  are  in  inch-pound  units. 

Inlonaadoa  requested  here  is:  Should 
MMS  and  BLJ4  begin  producing  maps 
using  only  SI  units?  Would  this  be  useful 
or  detrimental  to  map  users? 

Dated:  August  26, 1991. 
AlbertMoAano, 

Acting  Director,  Minerals  Management 
Service. 

Dated:  September  4, 1991. 
CylaaniMM. 

Director,  Bureau  of  Land  Management 
[FR  Due.  Al-aaiMV  Filed' 9-ie-«l;.a:4»  ami 


Offie*  of  Surfac*  Mining  RMtamation 
and  EnforcMMRl 

30-CFRPai«9t4 

Indiana  Permanwit  Regulatory 
Program 

AOENCvr  Office  of  Surface  Mihhig 

Redamation  and  Enforcement  (OSMJ, 

Interior. 

ACnoic  Proposed  rule;  reopening  of 

public  comment  period 


:  Oh  June  4i  T9B1,  the  bidiana 
Department  of  Natural  Resources 
submitted  to  06M  a  set  of  proposed 
amendments  to  modify  the  State's 
regulatory  program  [hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendments 
(Program- Amendment  Numbers  91-7A 
91-7B  and91-7C)  consist  of  proposed 
changes  to  the  Indiana  Surface  Mining 
Statute  [IC  13-4.1)  adopted  by  the 
Indiana  General  Assembly.  The 
amendments  are  intended  to  revise  the 
provisions  concerning  self  bonding, 
bond  pool  fund,  fees  assessed  to  provide 
program  income,  requirements  for 
hearings,  and  the  responsibilities  of  the 
Director  and  the  Natural  Resourcer 
Commission,  and  to  add  a  "no  more 
stringent  than"  the  Federal  regulations 
clause. 

GSM  published  a  notice  in  the  Padsral 
Register  July  9, 1991,  announcing  receipt 
of  the  amendments  and  inviting  public 
comment  on  their  adequacy  [56  FR 
31093).  The  public  comment  period 
ended  August  8, 1991.  Two  commenters 
requested  additiraial  time  to  develop 
commenta  concerning  the  changes  to  IC 
13-4.1-1-5  and  indicated  a  desire  for  a> 
public  hearing  at  a  later  date. 
Accordingly,  OSM  it  reopening  die 


public  comment  peitsd  Isr  the  proposed 

changes  to  IC  13-4.1-1-5  (the  "In  aas* 
stringent  than"  the  Federal  regulations 
clause)  contained  in  1991  SEA  46  and 
submitted  in  program  amendtaent  9T-7B. 
This  action  is  being  taken  to  providte  the 
public  an  opportunity  to  adequately 
consider  the  proposed  amendment. 
DATCS:.Writtea  comments  must  be 
received  on  or  before  4  p jn.  on  October 
2, 1991;  a  public  hearing  on  the  proposed 
amendment  if  reqnestect  is  scheduled 
fori  p.m.  on  October  2, 1991;  and 
requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  ♦ 
p.m.  on  September  27, 1991. 
AOOBESSCS:  Written  comments,  requests 
for  a  hearing,  and  requests  to  testify  af 
the  hearing  should  be  directed  to  Rfr. 
Richard  D.  Rieke,  Director,  Indianapolis 
Field  Office,  at  die  address  listed  below. 
If  a  hearing  iv  requested,  it  wHt  be  heM 
at  the  same  adc&ess. 

Copies  of  the  Indiana  program,  th» 
amendment,  a  list  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  avadable  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Indlanapolie  Field 
Office,  Minton-Ciapehart  Federal 
Building.  575  North  Pennsylvania 
Street  room  301,  Indiaaapoiis,  IN 
46204.  Telephone:  (317)  226-616& 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street  room  295.  Indianapolis.  DM 
46204.  Telephone;  (317)  232-1547. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  GSM 
Indianapolis  Field  Office. 
FOR  FUHTMER  MFOMIATION  CONTACTt 
Mr.  Richard  D.  Rieke.  Director, 
Telephone  (317)  226-6166;  (FTS)  331- 
616a 
SUPPI^MENTAKV  MFORMATIOIfe 

I.  Background  en  the  iadiaa*  F^e^am 

On  July  29, 1982.  the  Indiana  program 
was  made  efEective  by  the  conditional 
approval  of  the  Secretary  of  the  fnterior. 
Information  regarding  the  general 
background  on  the  faidiaaa  program: 
including  the  Secretary's  Findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  die  Indiana  program  can  be 
found  in  the  luly  26, 1982  Federaf 
Register  [47  FR  32071-32108). 
Subsequent  action*  concerning  the 
condlHons  of  approval  and  program 
amendments  are  identified  at  30  CFR 
914.10.  914.15,  and  914.16. 
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II.  Discussion  of  thejProposed 
Amendments  |  j 

By  letter  dated  Juie  4. 1991.  the 
Indiana  Departmentt^of  Natural 
Resources  (IDNR)  sijbmitted  to  OSM 
pursuant  to  30  CFR  732.17,  proposed 
State  program  amendments  for 
approval.  The  amendments  (Program 
Amendment  Numbers  91-7 A,  91-7B  and 
91-7C)  consist  of  proposed  changes  to 
the  Indiana  Surface  Mining  Statute  (IC 
13-4.1)  adopted  by  the  Indiana  General 
Assembly.  The  amendments  are 
intended  to  revise  the  provisions 
concerning  self  bon4ing.  bond  pool  fund, 
fees  assessed  to  pro|/ide  program 
income,  requirements  for  hearings,  and 
the  responsibilities  w.  the  Director  and 
the  Natural  Resources  Commission,  and 
to  add  a  "no  more  stringent  than"  the 
Federal  regulations  i  ;lause.  The 
proposed  "no  more  i  tringent  than" 
provisions  reads  as  follows. 

IC  13-4.1-1-5 

Neither  the  director  nor  the 
commission  may  enforce  the  following: 
(1)  A  rule  adopted  under  this  article  that 
is  more  stringent  than  corresponding 
provisions  under  the^Federal  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C.  1201-I-1328);  (2)  a 
condition  of  a  permit  that  was  imposed 
under  this  article  or  under  a  rule  that  is 
unenforceable  undef  this  section. 

OSM  announced  ^ceipt  of  the 
amendments  and  initiated  a  public 
comment  period  on  July  9, 1991  (56  PR 
31093).  The  public  c<imment  period 
ended  on  August  8, 1991.  A  public 
hearing  scheduled  for  August  5, 1991, 
was  not  held  because  no  one  expressed 
a  desire  by  }uly  24,  i991,  to  present 
testimony. 

Following  the  closing  of  the  public 
comment  period,  two  commenters 
requested  that  the  comment  period  be 
extended  and  that  a  public  hearing  be 
provided.  The  comn  enters  have 
requested  the  comm  ent  period  be 
reopened  because  tljey  did  not  receive 
notice  of  the  proposed  amendment  in 
time  to  respond  before  the  close  of  the 
initial  comment  period. 

III.  Public  Comment  Procedures 

In  accordance  will  provisions  of  30 
CFR  732.17(h),  OSI^is  now  seeking 
comment  on  whethqr  the  proposed 
amendment  to  IC  13-4.1-1-5  satisfies  the 
requirements  of  30  ( PR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Indiana 
program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  proposed  change  to 
IC  13-4.1-1-5.  and  include  explanations 
in  support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the 
Indianapolis  Field  oHice  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  RHtTHER  INFORMATION 
CONTACT"  by  the  close  of  business  on 
September  27, 1991.  If  no  one  requests 
an  opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  6, 1991. 
CarlCCIoM. 

Assistant  Director,  Eastern  Support  Center. 
|FR  Doc.  91-22283  Filed  9-16-91;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
(Docket  No.  FEIIA-7017] 

Proposed  Flood  Elevation 
Determinatlofta 

agency:  Federal  Emergency 

Management  Agency. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Modified 
Determinations  of  base  (100-year)  flood 
elevations  previously  published  at  56  FR 
14672  on  April  11, 1991.  This  correction 
notice  provides  a  more  accurate 
representation  of  the  Flood  Insurance 


Study  and  Flood  Insurance  Rate  Map  for 
the  Township  of  Lower  Southampton, 
Bucks  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT 
William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Modified 
Determinations  of  base  (100-year)  flood 
elevations  for  selected  locations  in  the 
Township  of  Lower  Southampton,  Bucks 
County,  Pennsylvania,  previously 
published  at  56  FR  14672  on  April  11, 
1991,  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  —XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-^8)),  42  U.S.C.  4001- 
4128.  and  44  CFR  part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

On  page  14673,  in  the  April  11, 1991 
issue  of  the  Federal  Register,  the  entry 
for  Mill  Creek  under  Lower 
Southampton  (Township).  Bucks  County, 
in  Pennsylvania  is  corrected  to  read  as 
follows: 


Source  of  flooding  and 
location 


#Dep«t)  in  feet  atx>ve 

ground.  'Elevation  in  Feet 

(NGVD) 


Exislirig 


Modified 


M0I  On^k.' 
Approximately  0.47 
mile  upstream  of 
Bnstol  Road 


•97 


•98 


Issued  September  10, 1991. 
C.  M.  "Bud"  Schauerte, 

Administrator.  Federal  Insurance 

Administration. 

|FR  Doc.  91-22329  Filed  9-16-91;  8:45  am] 
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44  CFR  Part  67 

[Docket  No.  FEMA-7010] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 

Management  Agency. 

ACTKNC  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
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base  (lOV-year)  floodi  efevationv 
previously  published  at  58  PR  1599  on 
January  IB,  1991.  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the 
unincorporated  Areas  o^To1n  Green 
Country,  Texas. 

FOtt  FURTHCR'  INFORMATIOH  COflTACT! 

William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  PederaF  Emergencjr 
hfenagemenf  Agency;  Washihgton,  DC 
20472  (202)  646-2754. 

supnARNTARV  infohmation:  The 

Federal  Emergency  Nianagenienr 
Agency  gives  notice  of  the  correctioa  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  elevations  for 
selected*  Ibcations  in  the  Unincorporated 
Areas  of  Tom  Green  County,  Texas, 
previously  published  at  53  FR 1593  on 
January  16, 1991,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub,  L  93-234), 
87  Stat.  980,  which  added  section  1383  to 
the  Nationaf  Flood  Insurance  Act  of 
1988  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)).  42  U.S.C:  4001-4128,  and  4t 
CFR  part  87, 

Ustof  Subject*  IbM  GFR  Partem 

Flood  Insurance.  Floodplains. 

On  page  1601,  in  the  Januaxy  16, 1991 
issue  of  the  Federal  Register,  the  entries 
for  South  Concho  River.  Pecan  Creelt^ 
Lake  Creek,  and  West  Foric  Lake  Creek 
under  Tom  Green  County 
(Unincorporated  Areas)  in  Texas,  are 
corrected  to  read  as  follows: 


Souro*  o(  Flooding  tnd  loealion 


flrawid. 

«Mtt 


9tMVt  COftCftO  n/¥tf7~ 
ApproidnMivly  0>44'  inHft- 
rou«M  87  ft  277 


Of  OSi 


At  T«»tn  ButtM  RtMivalr.., 


•1J83 

*1J0S 


At  oowUMonoi  wWi  Mum  CoHBh*  Rl»w._ 

*1JS2 

AppnadnwWy  0.7a  mto  unHiwii  ol  FranM* 
RMrt-. .    _    . 

*1.M0 

Uk»Ow*lc 
At  domino «Mii  oofponM  «mNi  (CiuKy  Lm) 

Crtttinoad  .. 

•sosi 

*1,B23 

I¥ml  fom  Latm  Cimk: 
M  eonHMio*  wRTl  LA*  CTMk . 

AppnnMMfMir  a73  mM   muMiiii  o*  Oi^** 

IJM 

ImMdi  September  4,  ttU. 

A  dministrator,  FadBtai  Itaimnca" 

Administration. 

(FR  Doc  S-223aB  EilMJi»-lS-«k.aM9  amt! 


DEPARTMENT  OFTTIE  INTERIOR 

50  CFR  Pari  17 
R1N  t018-ABS9 

Endangered  andThreattnetf  WHdRfe 
and  Pianlet  ProfMad  Rule  t«  LM  the 
CoaaMCfelitemla  QnatcaltlMr  aa 
Endangaratf 

AOINCV:  Fish  and  Wildlife  Service, 

Interior. 

Acnow  Proposed  ruiv. 

summary:  The  U.S.  Fish  and  WildlSie 
Siervice  (Service]  proposes  to  list  the 
nominate  subspecies  of  the  California 
gnatcatcher  [Potioptila  californica 
califomica^  M  an  endangered  species 
throughout  its  historic  range  in  southern 
Callfomia  and  northwestern  Baia 
CaBfomia,  Mexico  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Critical  habitat  is  not 
being  proposed  This  small, 
insectivorous  songbird  is  an  obligate 
resident  of  several  distinctive 
subassociations  of  the  coastal  sage 
scrub  plant  community'  in  southern 
Callfomia  and  northwestern  Baja 
California,  Mexico.  This  subspecies  is 
threatened  by  habitat  loss  and 
fragmentation  occurring  in  conjunction 
with  urban  and*  agricullural 
development.  Additional  data  and 
information,  which  may  assist  the 
Service  in  making  a  final  decision  on 
this  proposed  action,  is  solicited  on  the 
status' of  this  species. 
DATIS:  Comments  from  all  interested 
parties  must  be  received  by  March  16. 
1992.  Public  hearing  requests  must  be 
received  by  November  1, 1991. 
Aoomasaa:  Comment*  and  materials 
concerning  this  proposal  should  be 
submitted  to  the  Field  Supervisor,  U.& 
Fish  and  Wildlifis  Service,  Southern 
California  Field  Station,  24000  Avila 
Road,  Lagima  Niguel,  California  92656. 
Comments  and  materials  received  will 
be  av€ulable  for  public  inspection  by 
appointment  during  normal  bufiness 
hours  at  the  address  listed  above. 
FOR  RiirPHm'  iNramaanoM  coNTACit 
JeffivyOpdycke,  Field  Soperrlsor,  at  the 
addreaa  listed  above  (Telephone:  714/ 
643-4270  or  FTS  796-4270). 


Backgreuad 

The  California  ^a<cateher  is  a  small 
(length  11  cm:  weight  6  g),  long-tailM 
member  of  die  thrush  family 
Muscicapidaei  Its- plumage  color  is  dark 
blue*9«y  abeve  andp^sb-white- 
belom  The  tail  i»  motrtiy  blaek  abew 


and  below.  The  malehcrva  distinctive 
black  cap  which  is  absent  during  the 
winter.  Both  sexes  have  distfnctfvr 
white  eye-ring.  Vocalizations  include  a 
calT  consisthig  of  rising  and  fafliny  series 
of  three  kittenlike  mew  notes  (National 
Geographic  Society  1983). 

Although  originally  described  an  a 
distinct  species  by  Brewster  (1881) 
based  on  specimens  collected  by  F. 
Stephens  in  1878,  the  California 
gnatcatcher  war  only  iccentiy  elevated 
to  species  status.  Based  on  rigorous 
examination  of  vocalization; 
morphological,  and  phcnotypic  datft. 
AtWood^(198^  concluded  A»t  PtrfroptiJa 
cafffomica  was  specifically  distinct 
from  F.  me/ananr,  the  bladt-tailed 
gnatcatcher.  This  finding  was 
subsequently  adopted  by  the  American 
Ornithologists'  Union  Committee  on 
Gaesif^cation  and  Nomenclattnv 
[American  Ornithologists  Union  1988).  A 
comprehensive  overview  of  the 
nomenclattiral  history  of  the  California 
gnatcatcher  is  provided  by  Atwood 
(1988, 1990). 

The  tBxon  proposed  for  listing, 
Poiioptiia  califomica  coiifbnrica 
(hereafter  referred  to  as  the  coastal 
Galifomia  gnatcatcher),  is  restricted  to 
coastal  southern  California  and 
northwestern  Baja  Cahfomia,  Mexico, 
from  Los  Angeles  County  pbrmeriy 
Ventura  and  San  Bernardino  Counties) 
south  to  El  Rosario  at  about  30'  north 
lalftndie.  TWa  other  subspecies  of  the 
California  gnatcatcher  [P.  c.  pontHis  and 
P.  c.  morgarftae]  occur  in  the  central 
and  southern  portions  of  the  Baja 
peninsula,  respectively  (American 
Omithologjsts'  Uiiion  1957.  Atwood' 
198a  1990). 

A  gross  examinatloa  of  the  historic 
range  of  the  coastal  California 
gnatcatcher  indicates  that  about  4T 
percent  of  its  latitudinal  distribution  is 
within  the  United  States  (Atwood  1990). 
A  more  detailed  analysis,  based  on 
elevational  limits  associated  with 
gnatcatcher  locality  records,  reveals 
that  a  significant  portion  (80  to  65 
percent)  of  the  coastal'CaKfomia 
gnatcatcher's  historic  range  was  located 
in  southern  California  rather  than  Baja 
Callfomia  (Atwood  1990), 

The  coastal  California  gnatcatcher  is 
an  obligate  resident  of  the  coastal  sage 
scrub  plant  community.  The  southern 
limit  of  its  range  coincides  with  the 
distributional  boundary  of  this 
distinQtive  vegetatioff  type.  Coastal  sage 
scrub  vegetation  is  composed  of 
relatively  low-growing,  drought- 
dieciduous.  and  succtilent  plant  species. 
Characteristic  plant  species  of  thir 
cmmnunity  include  coastal  sagebrush 
(ArtemisnraHifonricai,  various  species 
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of  sage  {Salvia  spp.).  California 
buckwheat  [Eriogpnum  fasciculatum], 
lemonadeberry  [Hfius  integn'folia), 
California  enceliq  [Encelia  califomica), 
prickly  pear  and  cholla  [Opuntia  spp.), 
and  various  species  of  Haplopappus 
(Munz  1974,  Kirkpatrick  and  Hutchison 
1977.  Mooney  19OT,  OLeary  1990).  The 
coastal  California  gnatcatcher  exhibits  a 
strong  affinity  to  Coastal  sage  scrub 
vegetation  dominated  by  coastal 
sagebrush  (Atwo^d  1980, 1990;  Mock 
and  lones  1990). 

A  comprehensive  overview  of  the  life 
history  and  ecology  of  the  coastal 
California  gnatcatcher  is  provided  by 
Atwood  (1990)  anp  is  the  basis  for  much 
of  the  discussion  presented  below.  The 
coastal  California  gnatcatcher  is  non- 
migratory  and  deiends  breeding 
territories  ranging  in  size  from  2-14 
acres.  Mock  and  lones  (1990)  reported 
home  ranges  varying  in  size  from  13-39 
acres  for  this  species.  The  breeding 
season  of  the  coattal  California 
gnatcatcher  extends  &om  late  February 
through  July  with  |the  peak  of  nest 
initiations  occurring  from  mid-March 
through  mid-Mayj  Nests  are  composed 
of  grasses,  bark  scrips,  small  leaves, 
spider  webs,  down,  and  other  materials 
and  are  often  plaaed  in  coastal 
sagebrush  about  Ipree  feet  above  the 
ground.  Nests  are  constructed  over  a  4- 
10  day  period.  Cli  tch  size  averages  four 
eggs.  The  incubat  on  and  nestling 
periods  encompai  s  about  14  days  and  16 
days,  respectively.  Juveniles  are 
depended  upon,  or  remain  closely 
associated  with,  tpeir  parents  for  up  to 
several  months  fallowing  departure  from 
the  nest.  Both  sex's  participate  in  all 
phases  of  the  nesting  cycle.  Although 
the  coastal  Califohiia  gnatcatcher  may 
occasionally  produce  two  broods  in  one 
nesting  season,  the  frequency  of  this 
behavior  is  not  known. 

Coastal  California  gnatcatchers  were 
considered  locally  common  in  the  mid- 
1940's  although  a  pecline  in  the  extent  of 
its  habitat  was  noted  (Grinnell  and 
Miller  1944).  By  the  1960"8,  this  species 
had  apparently  ej^perienced  a 
significant  population  decline  in  the 
United  States  tha  has  been  attributed  to 
widespread  destr  iction  of  its  habitat. 
Pyle  and  Small  (1^1)  reported  that  "the 
California  subspecies  is  very  rare,  and 
lack  of  recent  records  of  this  race 
compared  with  older  records  may 
indicate  a  drastic  jreduction  in 
population."  McCkskie  and  Pugh  (1964) 
commented  that  the  coastal  California 
gnatcatcher  "had  ,been  driven  from  most 
of  its  former  rang  i  along  the  coast  of  the 
region."  Atwood  1980)  estimated  that 
no  more  than  1,0C  3  to  1,500  pairs  remain 
in  the  United  Statss.  He  also  noted  that 


remnant  portions  of  its  habitat  were 
highly  fragmented  with  nearly  all  being 
bordered  on  at  least  one  side  by  rapidly 
expanding  urban  centers.  Subsequent 
reviews  of  coastal  California 
gnatcatcher  status  by  Garrett  and  Dunn 
(1981)  and  Unitt  (1984)  paralleled  the 
findings  of  Atwood  (1980). 

Atwood  (1990)  estimated  that 
approximately  1,819  to  2,262  pairs  of 
coastal  California  gnatcatchers 
presently  occur  in  southern  California. 
Of  these,  54-67  pairs  are  estimated  to 
occur  in  Los  Angeles  County,  240-298  in 
Orange  County,  755-939  in  Riverside 
County,  and  770-958  pairs  are  estimated 
to  occur  in  San  Diego  County.  However, 
Atwood  (1990)  cautioned  that  "the  true 
population  size  of  [coastal]  California 
gnatcatchers  in  the  United  States  is 
almost  certainly  less  than  2,000  pairs, 
and  possibly  less  than  1,200  pairs."  This 
conclusion  was  made  on  the  basis  of 
very  liberal  assumptions  (associated 
with  population  densities  and  extent  of 
habitat)  use  by  Atwood  to  calculate  the 
estimate  of  gnatcatcher  population  size. 
No  population  estimate  is  available  for 
the  Mexican  portion  of  the  gnatcatcher's 
range. 

Most  subpopulations  of  the  coastal 
California  gnatcatcher  in  the  U.S.  occur 
on  private  lands.  A  recent  analysis  of 
coastal  sage  scrub  ownership  in  San 
Diego  County  (excluding  Camp 
Pendleton  Marine  Corps  Base)  found 
that  78  percent  was  privately  owned  (P. 
Fromer,  Regional  Environmental 
Consultants,  San  Diego,  CA,  pers. 
comm.).  Major  private  landholdings 
containing  known  or  suspected 
populations  of  the  coastal  California 
gnatcatcher  include  properties  owned 
by  the  Irvine  Company,  Rancho  Santa 
Margarita  Company,  and  the  Mission 
Viejo  Company  in  Orange  County,  the 
Baldwin  Company,  Fieldstone,  Home 
Capital,  Los  Montanas,  the  McMillin 
Company,  San  Miguel  Partners,  and 
Southeast  Diversifled  in  San  Diego 
County,  and  Domenigoni  Brothers 
Ranch.  Ranpac  Engineering  Corporation, 
and  the  S.I.C.  Corporation  in  Riverside 
County.  Major  public  landowners  with 
gnatcatcher  subpopulations  include  the 
California  Department  of  Parks  and 
Recreation,  Camp  Pendleton  Marine 
Corps  Base,  El  Toro  Marine  Corps  Air 
Station,  the  Fallbrook  Naval  Annex. 
Miramar  Naval  Air  Station,  the  City  of 
San  Diego,  the  City  of  Lake  Elsinore,  the 
Metropolitan  Water  District,  and  the 
counties  of  Orange,  Riverside,  and  San 
Diego. 

In  1982.  the  Service  designated  the 
coastal  black-tailed  gnatcatcher 
[Polioptila  melanura  californica]  as  a 
category  2  candidate  for  addition  to  the 


List  of  Endangered  and  Threatened 
Wildlife  and  solicited  status  information 
(47  FR  58454).  In  subsequent  Federal 
Register  Notices  of  Review,  the  coastal 
black-tailed  gnatcatcher  was  retained  in 
category  2  (50  FR  37958.  54  FR  554).  This 
taxon  and  two  other  subspecies  of  the 
black-tailed  gnatcatcher  were 
subsequently  found  to  be  specifically 
distinct  (Atwood  1988,  American 
Ornithologists'  Union  1989)  Although  P. 
m.  califomica  is  now  formally 
recognized  as  the  nominate  subspecies 
of  the  California  gnatcatcher  [P. 
califomica],  the  geographic  range  of  the 
taxon  proposed  for  listing  remains 
unchanged  from  1982. 

Catgegory  2  comprises  taxa  for  which 
information  in  possession  of  the  Service 
indicates  that  proposing  to  list  as 
endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  a  proposed  rule.  Essentially,  no 
data  were  submitted  in  response  to 
Service  solicitations  (published  in 
Federal  Register  Notices  of  Review  in 
1982  and  1985]  for  gnatcatcher  status 
information.  To  resolve  the  issue  of 
whether  conclusive  data  on  biological 
vulnerability  and  threat  are  available, 
the  Service  conducted  a  status  review 
for  what  is  now  the  nominate 
subspecies  of  the  California  gnatcatcher. 
This  status  review  has  now  been 
completed  (Salata  1991). 

On  September  21, 1990,  the  Service 
received  two  petitions  to  list  the 
nominate  subspecies  of  the  California 
gnatcatcher  as  an  endangered  species.  A 
third  petition  for  the  same  action  was 
received  on  December  17, 1990.  This 
petition  also  requested  the  Service  to 
exercise  its  discretionary  authority  to 
issue  an  emergency  regulation  to  list  the 
subspecies  under  the  Act  because  the 
normal  listing  process  was  considered  to 
be  inadequate  to  protect  the  gnatcatcher 
and  its  habitat  &Y)m  imminent 
destruction  by  clearing  and 
development  activities.  In  accordance 
with  section  4(b)(3)(A)  of  the  Act,  on 
January  24, 1991,  the  Service  found  that 
substantial  information  had  been 
presented  indicating  that  the  petitioned 
action  may  be  warranted.  Although  the 
Service's  status  review  did  not  uncover 
sufficient  evidence  to  warrant  the 
publication  of  an  emergency  regulation 
pursuant  to  section  4(b)(7)  of  the  Act,  it 
does  indicate  that  proposing  the  coastal 
California  gnatcatcher  for  listing  under 
the  normal  procedures  of  section  4  is 
warranted.  This  proposed  rule 
constitutes  the  final  finding  for  the 
petitioned  action,  that  listing  of  the 
nominate  subspecies  of  the  California 
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gnatcaAdnr  tfarooghoat  itB'  hfatofric  saoge 
im  southern  GalifDrnia  and  northwestern 
Baja  Califamia,  Mexica  is  warranted. 

Summary  of  Factors  Affecting.  th« 
Species 

Section  4  of  the  Endangered  Swedes 
Act  (16  U.S.C.  1531  etseq.)  and 
regHlation»(30  GPR  part  424) 
promulgated  to  implement  the  listing, 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  spedes  to  the 
Federal  Lists.  A  species  may  be 
detennined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  coastal  California  gnatcatcher 
(PoUoptila  calif ontu»  calif omic^  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  habitat  and 
range  of  the  coastal  California 
gnatcatcher  have  been  greatly  reduced. 
Published  estimates  indicate  that  85  to 
90  percent  of  coastal  sage  scrub 
vegetation  in  California  has  been  lost  a» 
a  result  of  urban  and  agricultural 
development  (Westman  1981  a.b].  This 
represents  a  reduction  &om  2.5  inilUon 
acres  to  250,000-375.000  acres,  based  on 
an  estimate  of  the  historical  extent  of 
the  coastal  sage  scrub  community  by 
Barbour  and  Major  (1977).  A  recent 
quantitative  analysis  of  coastal  sage 
scrub  status  in  Riverside  County 
revealed  an  81  percent  loss  (from 
410,000  acres  to  79,000  acres)  associated' 
with  urban  and  agricultural 
development  over  the  60-year  period 
from  1930  to  1990  (P.  Fromer,  pers. 
comm.).  The  historical  distribution  of 
coastal  sage  scrub  encompasses  most  of 
southern  Los  Angeles  and  northwestern 
Orange  Counties  (Kuchler  1977).  These 
areas  are  almost  completely  urbanized 
as  of  1991.  In  the  late  1970's,  it  was 
estimated  that  70  percent  of  the  historic 
acreage  of  coastal  sage  scrub  in  San 
Diego  County  had  been  k)8t  aaa  result 
of  urban  and  agricultural  development 
(Oberbauerl979).  Between  1980  and 
1990,  the  population  of  San  Diego 
County  increased  by  more  than  800,000 
people.  Most  of  this  increase  occiured 
on  or  near  the  coast  at  sites  historically 
occupied,  in  part,  by  coastal  sage  scrub 
vegetation.  About  125,000  acres  of 
coastal  sage  scrub  remain  in  San  Diego 
County. 

AU  of  the  published  literature  on  the 
status  of  coastal  sage  scmb  v^^etation 
in  California,  supports  the  condusian 
that  this  piaot  commimity  is  one  of  the 
most  depleted  habitat  types  in  the 
United  States  (Kirkpatiick  and 
Hutchinaon  1977.  Axelrod  1978, 
Klopoteii  et  aL  1979^  Westniait 
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1990).  Symptomatic  of  this  conditioitis 
the  feet  that  35  taxa  of  plants  and 
animals  associated  with  tlse  coastal  sage 
scrub' connmuiity  in.  southern  Califamia 
are  under  consideration  by  the  Service 
for  listing  as  endangered  or  threatened 
species  (Salata  1991).  Of  these.  10  (29 
percent)  are  category  1  candidates, 
including  2  taxa  which  are  possibly 
extinct.  Category  1  comprises  taxa  tot 
which  the  Service  currently  has 
substantial  information  to  support  the 
biological  appropriateness  of  proposing 
to  list  as  endangered  or  threatened. 
Proposed  rules  have  not  yet  been  issued, 
because  they  have  been  precluded  at 
present  by  other  listing  activity.  One 
coastal  sage  scrub-associated  species, 
the  Stephens'  kangaroo  rat  (Dipodomys 
stephensi],  is  federally  listed  as 
endangered. 

Considering  that  only  3  of  11 
subassociations  of  coastal  sage  scrub 
described  by  Kirkpatrick  and 
Hutchinson  (1977)  conform  to  coastal 
California  gnatcatcher  habitat,  the 
extent  of  gnatcatcher  habitat  loss  may 
exceed  the  85  to  90  percent  estimate 
cited  above.  The  Artemisia  califomico' 
dominated  stands  of  coastal  sage  scrub 
preferred  by  the  coastal  California 
gnatcatcher  tend  to  occur  on  the 
plateaus  and  lower  slopes  of  the  coast 
ranges  that  have  been,  for  tfie  most  part, 
converted  to  agricultural  and  urban 
habitats  throughout  Los  Angeles, 
Orange,  western  Riverside,  and  western 
San  Diego  Counties.  Based  on  estimates 
of  gnatcatcher  population  and  home 
range  size  by  Atwood  (1990)  and  Mock 
and  Jones  (1990).  respectively,  the 
Service  concludes  Aat  only  about  34.000 
acres  of  coastal  sage  scrub  vegetation 
are  currently  occupied  by  the  coastal 
California  gnatcatcher  within  its  United 
States  range.  This  represents  14-22 
percent  of  the  coastal  sage  scrub 
vegetation  estimated  to  remain  in 
Caliibmia  and  about  3  percent  of  the 
pre^solonial  acreage  of  tins  plant 
community  in  sou&em  California. 

Concondtant  with  the  extensive  loss 
of  coastal  sage  scrub  vegetation  has 
been  an  increasing  degree  of  habitat 
fragmentation  which  reduces  habitat 
quality  and  promotes  increased  levels  of 
nest  predation,  brood  parasitism,  and 
interspecific  competition  (Wilcove  1985, 
Small  and  Hunter  1988,  Pease  and 
Gingerich  19B9).  Although  the  historic 
distribution  of  coastal  sage  scrub  in 
general  and  gnatcatcher  habitat  in 
particular  was  undoubtedly  patchy  tt> 
some  degree,  this  condition  has  been 
gready  exacesbated  by  ntban  and 
agricultural  development  A  coonparison 
between;  Kuchler'si  map  of  the  "Natural 


Vegetation  of  CcMroW  (Barbearaiid 
Major  1877),  a  map  presented  bf 
Kirtcpatrick  and  Hutchinson  (1980) 
depicting  the  distribution  of  coastal  sage 
scrub  in  California  in  1945,  and  the 
results  of  recent  effiorts  to  map  coastaC 
sagi  scrub  vegetation  or  generalized 
Land  use  in  Orange,  Riverside,  and  San 
Diego  Counties  (Oberbauer  1979i  San 
Diego  Association  of  Governmental  19BSr 
Regional  Environmental  Consultants 
199ni,b,  Roberts  1996.  County  of  Orange 
1991)  serve  to  illustrate  this  point.  I»San 
Diego  County,  the  pattern  of 
development  has  created  disjunct 
subpopulations  of  the  coastal  Califbnoa 
gnatcatcher  in  the  Sweetwater  River- 
Otay  Mesa  area;  between  Poway, 
Tierrasanta,  and  Santee:  in  the 
Carlsbad-San  Marcos-Rancho 
Penaaquitot  area;  and  on  Camp' 
Pendleton  Marine  Corp9  Base.  In  Orange 
County,  gnatcatcher  subpopulations 
appear  to  be  concentrated  in  only  two 
areas:  the  coastal  foothills  between 
Corona  Del  Mar  and  Laguna  Beach,  and 
northwest  of  Ortega  Highway.  The  once 
extensive  range  of  the  coastal  Galifomia 
gnatcatcher  in  Los  Angeles  County  is 
now  restricted  to  a  small  portion  of  the 
Palos  Verdes  Peninsula.  In  Riverside 
County,  isolated  subpopulations  of  the 
gnatcatcher  occur  in  the  Perris-Laka 
Mathew8>Lake  Elsinore  area,  in  the 
Domenigoni  Valley,  in  the  Temecula- 
Rancho  Galifomia  area,  and  near  the 
"badlands"  firom  Box  Springs  Mountain 
to  Pigeon  Pass  Road.  Even  within  these 
subpopulation  areas,  a  high  degree  of 
habitat  fragmentation  exists.  Recent 
work  by  Souli  etal.  (1988)  strongly 
suggests  that  small  islands  of  vegetation 
may  not  support  viable  populations  of 
small  passerine  bird  species  like  tha 
coastal  California  gnatcatcher. 

Another  consequence  of  urbanization 
that  iS' contributing  to  the  loss* 
degradation,  and  fragmentation  of 
coastal  sage  scrub  vegetation  iean' 
increase  in  wildfires  due  to 
anthropogenic  ignitions.  For  example, 
one  of  the  largest  areas  of  coastal  sage 
scmb  vegetation  remaining  within  San 
Diego  County  occurs  on  Camp  Pendleton 
Marine  Corps  Base.  Approximately 
20,000  acres  of  coastal  sage  scrub 
vegetation  occur  on  the  base  (Dl. 
Lawson,  U.S.  Marine  Corps,  pers. 
comm.).  During  the  last  two  years  alone, 
over  15.000  acres  of  native  vegetation, 
much  of  it  coastal  sage  scrub,  hove 
burned  in  fires  started  incidental  to 
military  training  activities.  Two  recent 
flm  consumed  over  8,900  acres  of 
coastal  sage  scrub  vegetation  occupied, 
in  part,  by  the  coastal  Califionna 
gnatcatdnr  (D.  Lawsoa.  per*,  comm.). 
Hi^  fire  fcequande*  and  the  lag  period 
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associated  with  recovery  of  the 
vegetation  (which  nay  be  prolonged 
under  drought  conditions  such  as  those 
currently  existing  ia  southern  California) 
may  significantly  reduce  the  viability  of 
affected  subpopulations. 

Atwood  (1990)  pdesents  an  in-depth 
discussion  of  gnatc  itcher  (and  indirectly 
coastal  sage  scrub)  status  in  southern 
California  by  subregion.  The  synopsis 
provided  by  Atwood  (1990)  further 
establishes  the  ma^itude  of  threat  to 
coastal  sage  scrub  vegetation  in  general 
and  the  coastal  Caifomia  gnatcatcher  in 
particular.  J 

Coastal  California  gnatcatchers  have 
been  extirpated  froin  at  least  42  sites 
occupied  prior  to  I960  (Atwood  1980, 
1990).  Of  56  sites  that  supported  coastal 
sage  scrub  and  coastal  California 
gnatcatchers  in  1980. 18  (32  percent)  had 
been  destroyed  and  15  (27  percent)  were 
partially  impacted  py  development  in 
1990  (Atwood  19901.  The  coastal 
California  gnatcatcher  is  now  extirpated 
from  Ventura  and  9an  Bernardino 
Counties.  The  species'  once  extensive 
range  in  Los  Angelis  County  is  now 
restricted  to  a  smaH  portion  of  the  Palos 
Verdes  Peninsula.  Over  96  percent  of  the 
total  low  elevation  acreage  in  Los 
Angeles  County  that  might  have 
historically  suppor^d  populations  of  the 
coastal  California  Gnatcatcher  has  been 
largely  or  entirely  developed  (Atwood 
1990).  As  noted  above,  the  pattern  of 
development  has  ci  eated  disjunct 
subpopulations  wit  lin  the  remaining 
portion  of  the  gnatc  atcher's  United 
States  range.  Even  (within  these 
subpopuiation  areas,  a  high  degree  of 
habitat  fragmentatfcn  exists.  The  trend 
of  habitat  loss  and  fragmentation  is 
expected  to  continue  as  southern 
California  continue|B  to  grow  at  a  rapid 
rate.  At  the  present  time,  about  15 
million  people  reside  in  the  United 
States  range  of  thejcoastal  California 
gnatcatcher.  By  1995,  the  population  of 
Orange,  Riverside,  end  San  Diego 
Counties  is  predicted  to  increase  by 
more  than  460,000  rteople.  Over  90 
development  projects  encompassing  in 
excess  of  150,000  acres  (including  over 
28,000  acres  of  coaf  tal  sage  scrub 
vegetation)  have  recently  been 
proposed,  approved,  or  initiated  within 
the  current  range  of  the  coastal 
California  gnatcatoier  in  the  United 
States.  The  actual  extent  of  coastal  sage 
scrub  vegetation  within  these  project 
areas  is  probably  nuch  higher.  In  many 
cases,  the  amount  ( if  coastal  sage  scrub 
vegetation  and  gna  [catcher  status  within 
a  project  area  were  not  quantified  in 
environmental  review  documents. 
Atwood  (1990)  presents  additional 
information  on  futtlre  land  use  activities 


within  the  current  United  States  range  of 
the  coastal  California  gnatcatcher. 
Considering  the  hmited  extent  and  high 
degree  of  fragmentation  of  currently 
occupied  gnatcatcher  habitat  in  the 
United  States,  further  losses  can  be 
expected  to  have  a  significant  influence 
on  the  viability  of  extant 
subpopulations. 

Although  the  status  of  the  coastal 
California  gnatcatcher  and  its  habitat  in 
Baja  California.  Mexico,  are  not  well 
documented,  the  Service  acknowledges 
that  substantially  more  potential  habitat 
may  remain  there  than  in  the  historically 
more  extensive  United  States  portion  of 
its  range.  However,  the  same  factors 
(urban  and  agricultural  development] 
that  have  affected  its  status  in  the 
United  States  are  also  clearly  having  an 
impact  south  of  the  border. 

The  population  of  Baja  California 
Norte  (2.5  million  people  in  1990) 
exceeds  that  of  San  Diego  County,  the 
second  most  populous  county  in 
California.  Urban  development  along 
both  sides  of  the  border  has  probably 
isolated  the  Mexican  and  United  States 
subpopulations  of  the  coastal  California 
gnatcatcher  given  its  sedentary  nature 
and  the  wide  hiatus  in  suitable  habitat 
at  this  locality. 

Bowler  (Restoration  and  Management 
Notes,  in  press)  reported  that  stands  of 
coastal  sage  scrub  vegetation  in 
northern  Baja  California  "are  being 
grazed,  burned  to  increase  grass 
production,  and  graded  for  beach  house/ 
urban  development  construction,  and 
converted  to  agricultural  farmland."  Rea 
and  Weaver  (1990)  noted  that  coastal 
sage  scrub  vegetation  inhabited  by 
cactus  wrens  [Campylorhynchus 
brunneicapillus)  near  Tecate  "has  been 
seriously  degraded  by  burning,  grazing, 
and  conversion  to  vineyards  during  the 
past  two  decades  (Marcos  Camacho, 
pers.  comm.)."  Extensive  tracts  of 
coastal  sage  scrub  vegetation  on  the 
marine  terraces  between  Colonet  and 
San  Quintin  have  been  converted  to 
tomato  fields  (R.  Minnich,  Univ.  of 
California,  Riverside,  Dept.  of  Earth 
Sciences,  pers.  comm.).  The  San  Quintin 
kangaroo  rat  (Dipodomys  gravipes),  a 
coastal  lowland-associated  species 
endemic  to  Baja  California  from  San 
Telmo  to  El  Rosario,  is  nearly  extinct  as 
a  result  of  this  change  in  land  use  (Best 
1983).  Only  one  population,  consisting  of 
about  60  individuals,  is  currently  known 
to  exist  (T.  Best,  Auburn  Univ.,  Dept.  of 
Zoology  and  Wildlife  Science,  pers. 
comm.). 

B.  Overvtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  applicable. 


C.  Disease  or  predation.  Several 
species  have  been  reported  as  potential 
predators  of  coastal  California 
gnatcatcher  eggs  or  nestlings.  These 
include  the  scrub  jay  [Aphelocoma 
coerulescens),  common  crow  [Corvus 
brachyrhynchos,  commen  raven  [Corvus 
corax],  opossum  [Didelphis 
marsupialis],  raccoon  [Procyon  lotor], 
gray  fox  [Urocyon  cinereoargenteus), 
coachwhip  [Masticophis  flagellum], 
striped  racer  [Masticophis  lateralis], 
gopher  snake  [Pituophis  melanoleucus], 
rosy  boa  [Lichanura  trivirgata),  common 
kingsnake  [Lampropeltis  getulus), 
southern  alligator  lizard  [Gerrhonotus 
multicarinatus),  domestic  or  feral  cat 
[Felis  domestico),  wood  rat  [Neotoma 
spp.),  deer  mouse  [Preomyscus 
maniculatus),  house  mouse  (Mus 
musculus),  and  black  rat  [Rattus  rattus). 
As  noted  above,  habitat  fragmentation 
promotes  higher  levels  of  nest  predation 
as  well  as  brood  parasitism  by  the 
brown-headed  cowbird  [Molothrus  ater] 
and  interspecific  competition.  Soul6  et 
al.  (1988)  speculated  that  as  coyotes 
[Canis  latrans)  disappear  from  small, 
isolated  patches  of  chaparral  (including 
coastal  sage  scrub)  in  urbanized  areas, 
the  absence  of  these  large  predators 
allows  greater  population  levels  of 
smaller  "bird  predators"  such  as  foxes, 
opossums,  or  domestic  cats.  These 
authors  suggested  that  increased 
predation  pressures  resulting  from  the 
absence  of  coyotes  may  significantly 
contribute  to  local  extinctions  of  bird 
species,  like  the  coastal  California 
gnatcatcher,  from  small,  fragmented 
patches  of  vegetation. 

Disease  is  not  known  to  be  a  factor 
affecting  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  regulatory 
mechanisms  are  currently  in  effect  that 
adequately  protect  the  coastal 
California  gnatcatcher  and  its  habitat.  A 
clear  and  effective  policy  with  respect  to 
conserving  this  species  has  yet  to 
emerge  at  the  local,  county.  State,  or 
Federal  level.  The  population  and 
habitat  status  information  outlined 
above  clearly  reflects  this  condition.  The 
coastal  California  gnatcatcher  is  not 
listed  under  the  California  Endangered 
Species  Act  and  most  populations  occur 
on  private  lands.  Local  and  county 
zoning  designations  are  subject  to 
change  and  do  not  incorporate  the 
principles  of  conservation  biology  in  the 
establishment  and  configuration  of  open 
space  areas.  What  few  resource 
protection  ordinances  exist  are  subject 
to  interpretation  and  in  cases  where 
findings  of  overriding  social  and 
economic  considerations  are  made, 
compliance  is  not  required.  In  many 
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cases,  land-u«s  pbnning  dacisiona  are 
made  on  tha  bsais  of  envifoamental 
review  documents,  prepared  in 
accordance  with  tha  California 
Environmental  Quality  Act  or  the 
National  Environmental  Policy  Act,  that 
do  not  adequately  address  poteotiat 
impacts  to  the  coastal  California 
gnatcatcher  and  its  habitat,  if 
considered  at  alL  One  indication  of  the 
lack  of  existing  regulatory  mechanisms 
to  protect  the  gnatcatcher  and  its  habkat 
is  provided  by  a  recent  study  in  Saa 
Diege  County.  The  City  of  San  Diego 
(1990)  evaluated  the  magnitude  of 
impact  associated  with  development  ta 
native  plant  communities  within  its 
jurisdiction  for  tha  period  198S  to  1990. 
This  study  revealed  a  97  percent  loss  of 
coastal  sage  scrub  (384  of  395  acres)  in 
conjunction  with  15  projects.  This  study 
also  evaluated  eight  cases  where  no 
distinction  was  made  between  chaparral 
and  coastal  sage  scrub  vegetation.  A  9S 
percent  loss  of  chaparral/ coastal  sage 
scrub  (1.308  of  1,371  acres)  was 
documented  for  these  projects. 

Several  land-use  planning  efforts  that 
address,  in  part  the  issue  <A  conserving 
the  coastal  California  gnatcatcher  have 
recently  been  initiated  at  the  State, 
county  and  local  level.  The  County  of 
Riverside  is  developing  a  multi-species 
conservation  plan  that  inchides  the 
coastal  California  gnatcatcher.  Orange 
County  and  the  San  Diego  Association 
of  Governments  (SANDAG)  are  utilizing 
geographic  information  system  computer 
technology  to  deGne.  in  part,  the  status 
of  sensitive  resources  (including  coastal 
sage  scrub  and  the  coastal  California 
gnatcatcher)  within  their  respective 
areas  of  jurisdiction  in  the  context  of 
regional  open  space  planning.  SANDAG 
has  also  established  a  technical 
advisory  committee  to  guide  the 
development  of  a  regional  (San  Diego 
County]  open  space  plan.  The  City  of 
Carlsbad  (Saa  Diego  County)  has 
adopted  a  resolution  approving  a  work 
program  and  establishing  an  ad  hoc 
advisory  committee  for  the  development 
of  a  coastal  sage  scrub  resource 
management  plan.  The  City  of  Poway 
(San  Diego  County)  has  retained  a 
consultant  to  prepare  a  raport 
quantifying  existing  biological  resources 
within  the  City  and  its  adopted  sphere 
of  influence.  The  report  will  also  include 
recommendations  for  protecting  and 
preserving  the  most  significant  of  these 
resources  during  the  course  of  future 
development  and  the  results  of  a 
focused  coastal  California  gnatcatchar 
resource  study.  Several  large 
landowners  in  Orange  and  SanOwgo 
Counties  (the  Baldnvin  Company; 
Fieldstene.  Homa  Capital,  and  th»  Irvine 


Company)  have  expressed  an  interest  in 
an  henre  met  with  the  Scfvice  to  discuss 
the  devalopffl«Dt  of  habitat  conservatian 
plans  for  the  coastal  CaUiomia 
gnatcatchef.  The  Irvine  Company  is 
fending  The  Nature  Conservancy 
(Conservancy)  to  prepare  an  open  space 
plan  for  16,000  acres  of  its  land  in 
Orange  County  which  indudes  targe 
tracts  of  coastal  sage  scrub  vegetation 
and  an  unknown  number  of 
gnatcatchers.  Camp  Pendleton  Marine 
Corps  Base  in  northern  San  Diego 
County  intends  to  prepare  a 
management  plan  for  the  coastal 
CaUfbtnia  gnatcatcher.  The  State  of 
California  has  recently  initiated  a 
natural  coramimity  conservation 
planning  program  in  southern  California. 
The  initial  objective  of  this  effort  is  to 
develop  conservation  strategies  for  the 
effective,  long-term  protection  of  the 
coastal  sage  scrub  community. 

In  August  1991,  the  California  Fish 
and  Game  Commission  rejected  a 
recommendation  from  their  Department 
of  Fish  and  Game  to  add  the  California 
gnatcatcher  to  the  State  list  of  candidate 
species.  Adding  the  bird  to  the  State  list 
would  have  provided  immediate 
protection  under  the  California 
Endangered  Species  Act  The 
Commissiotters  cited  voluntary  efforts 
called  for  in  the  natural  conmnmity 
conservation  plaiming  program  being 
more  effective  than  mandatory  State 
protection  as  the  reason  for  their 
decision. 

With  the  exception  of  the 
Conservancy  study,  the  Service  is 
participating  in  all  of  these  efforts  and 
strongly  supports  their  resotirce 
conservation  objectives.  However,  all  of 
these  planning  efforts  are  in  the  early 
stages  of  development  It  is  likely  to  be 
years  before  fmal  plans  are  completed, 
funded,  and  implemented.  In  the  interim, 
the  loss  and  fragmentation  of 
gnatcatcher  habitat  is  occurring  and  is 
expected  to  continue  especially  in  light 
of  the  large  projected  population  growth 
within  the  United  States  range  of  the 
coastal  California  gnatcatcher  aad  the 
failure  of  existing  regulatory 
mechanisms  to  adequately  address  this 
issua  Considering  the  limited  extent  and 
high  degree  of  fragmentation  of  occupied 
gnatcatcher  habitat  remaining  in  the 
United  States,  further  losses  can  be 
expected  to  have  a  significant  influence 
on  the  viability  of  extant 
subpopulations.  A  comprehansiva 
regional  conservation  strategy  for  the 
coastal  California  gnatcatcher  is  clearly 
needed.  The  initial  effort  by  the  Service 
to  develop  such  a  plan  (based  on 
coocdinatiflA  with  nuiaesous  agencies. 


organizations,  and  individnsife)  doling 
1990  was  uosuccessfuL 

Another  indication  of  tha 
ineffectiveness  of  existing  regdatoiy 
mechanisms  to  protect  the  coastal 
California  gnatcatcher  is  provided  by 
seven  recent  cases  involving  the 
destruction  of  about  850  acres  of  coastal 
sage  scrub  vegetation  occupied,  in  part 
by  gnatcatchers  in  Orange  and  San 
Diego  Counties.  These  actions  occurred 
prior  to  regulatory  agency  review  or 
issuance  of  grading  permits.  In  two  of 
these  cases,  gnatcatcher  habitat  was 
destroyed  shortly  after  submittal  of  a 
letter  from  the  Service  to  a  hocal 
regulatory  agency  advising  the  agency 
that  a  draft  environmental  review 
document  for  a  proposed  housing 
development  failed  to  disch>se  the 
presence  of  gnatcatchers  onsite.  Overall, 
about  1,500  acres  of  land  was  cleared  in 
conjunction  with  agricultural,  weed 
abatement  and  fire  protection  activities 
or  to  preclude  nesting  activities  by 
migratory  birds. 

Although  existing  grading  ordinances 
regulate  some  or  all  of  these  activities, 
they  have  not  proven  to  be  effective 
deterrents  to  destruction  of  gnatcatcher 
habitat  In  a  related  matter,  several 
hundred  acres  of  high  quality  coastal 
sage  scrub  vegetation  occupied  by  the 
coastal  California  gnatcatcher  were 
recently  destroyed  near  Lake  Elsinore  In 
Riverside  County  (L  Hays.  U.S.  Fish  and 
Wildlife  Service,  and  S.  Myers.  Tletra 
Madre  Consultants,  Riverside. 
GaUfomia,  pera.  camok).  This  activity 
was  authorized  under  a  grading  peimlt 
issued  by  the  City  of  Lake  Elsinore  in 
conjunction  with  an  approved 
reclamation  plan  for  a  previously  mined 
site  bordering  the  aland  of  coastal  sage 
scrub.  The  entire  area  lies  within  an 
approved  but  not  yet  constructed  golf 
course-residential  community.  Some 
jurisdictions  (e.g.,  the  Cities  of  Chula 
Vista  and  Poway  in  San  Diego  county] 
do  not  regulate  grubbing  of  vegetation. 
Individuals  or  entities  who  grade 
property  for  agricultural  purposes  within 
the  counties  of  Orange  and  Riverside 
are  not  required  to  obtain  a  grading 
permit  or  any  other  approval  in  order  to 
grade. 

In  adapting  an  ordinance  imposing 
interim  regulations  for  grading  and 
clearing,  the  County  of  San  Diego  Board 
of  Supervisors  (1988)  noted  several 
characteristics  associated  with  these 
types  of  activities  that  appear  to  apply 
throughout  the  United  States  range  of 
the  coastal  California  gnatcatcher 
"*  *  *  Clearing  and  illegal  grading  have 
been  used  to  destroy  environmental 
reseuices  prior  to  application  for  a  land 
develeiuneBt  permit  dniiag  Am  pennit 
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process,  after  pn  tject  approval  but  prior 
to  the  applicatio  i  of  protecting  open 
space  easements,  and  after  dedication 

*  Grading  violations, 
when  reported,  result  in  relatively 
minimal  fines  and.  because  of  the 
difficulty  in  obtaining  convictions,  are 
not  a  serious  deterrent  to  illegal  grading. 
A  Hne  often  willpot  prevent  a  violation 
of  this  ordinance  because  a  fine  may  be 
considered  simply  as  an  additional 
development  coit  *  *  *.  Clearing  for 
legitimate  reasons  (geotechnical 
exploration  and  access  for  percolation 
tests  and  wells,  ^nd  clearing  for  fire 
protection)  is  fretjuently  done  well  in 
excess  of  the  minimum  necessary  to 
accomplish  the  durpose." 

In  some  recenj  cases,  habitat 
restoration  requ^ements  have  been 
imposed  as  a  pe^ialty  for  violation  of 
grading  ordinances.  However,  this  may 
not  resolve  the  pfoblem  in  a 
biologically-meahingful  way.  The 
feasibility  of  artaicially  creating  a 
viable  coastal  s^e  scrub  plant 
community  suitable  for  the  coastal 
California  gnatcf  tcher  has  yet  to  be 
demonstrated.  Although  the  results  of  a 
recent  effort  by  tie  California 
Department  of  Parks  and  Recreation  to 
restore  a  small  a^ea  of  coastal  sage 
scrub  in  Crystal  Cove  State  Park 
(Orange  Countyl  are  encouraging,  they 
are  not  conclusive. 

The  Service  islnot  aware  of  any 
existing  regulator  mechanisms  in  Baja 
California,  Mexico,  that  protect  the 
gnatcatcher  and  jits  habitat.  The  recent 
decline  (to  the  b^ink  of  extinction)  of  the 
San  Quintin  kangaroo  rat  as  a  result  of 
extensive  habitajt  loss  in  conjunction 
with  agricultural  development  very 
dramatically  reflects  the  absence  of 
effective  regulatpry  protection  in  the 
Mexican  portion!  of  the  coastal 
California  gnatcatchers'  range. 

E.  Other  naturol  or  man-made  factors 
affecting  its  coniinued  existence. 
Grazing  and  air  pollution  are  also 
adversely  affecting  the  coastal  sage 
scrub  plant  cominunity  upon  which  the 
gnatcatcher  depends  (Westman  1987, 
O'Leary  and  Wastman  1988).  The 
deterioration  of  habitat  quality  due  to 
the  current  drou^t  conditions  (which 
are  also  conducwe  to  destructive 
wildfires)  may  also  be  adversely 
influencing  the  viability  of  gnatcatcher 
subpopulations. 

The  Service  his  carefully  assessed  the 
best  scientific  ai^d  commercial 
information  available  regarding  the  past, 
present,  and  futare  threats  faced  by  this 
species  in  deter^iining  to  propose  this 
rule.  Based  on  tliis  evaluation,  the 
Service  finds  that  the  coastal  California 
gnatcatcher  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 


its  range  due  to  habitat  loss  and 
fragmentation  and  the  inadequacy  of 
existing  regulatory  mechanisms. 
Therefore,  the  preferred  action  is  to  list 
this  taxon  as  endangered.  Threatened 
status  would  not  accurately  reflect  the 
population  decline  of  and  imminent 
threats  to  this  species.  The  current 
status  of  the  coastal  California 
gnatcatcher  reflects  the  cumulative 
effects  of  incremental  losses  of  habitat 
that  have  occurred  and  are  continuing  to 
occur  over  the  past  several  decades  in 
conjunction  with  urban  and  agricultural 
development.  For  this  reason,  the 
Service  finds  that  an  imminent  threat 
does  not  currently  exist  that  would 
warrant  an  emergency  listing.  However, 
the  decision  to  propose  this  species  for 
listing  as  endangered  is  based  on  an 
estimated  85-90  percent  loss  of  habitat 
within  its  United  States  range  and  on  a 
predictable  future  rate  of  habitat  loss 
due  to  on-going  urban  and  agricultural 
development.  The  Service  is  concerned 
about  Uie  possibility  that  destruction  of 
habitat  may  accelerate  during  the  period 
following  the  publication  of  this 
proposed  rule,  and  will  continue  to 
closely  monitor  the  status  of  the  coastal 
California  gnatcatcher  during  this 
period.  If  the  conditions  on  which  the 
Service's  decision  to  list  the  gnatcatcher 
as  endangered  through  the  normal  rule- 
making process  change  as  a  result  of  an 
acceleration  of  habitat  destruction,  and 
this  change  poses  a  significant  risk  to 
the  well-being  of  the  species,  the  Service 
may  exercise  its  emergency  authority  to 
list  the  species,  in  accordance  with 
section  4(b)(7)  of  the  Act.  Critical 
habitat  is  not  being  proposed  for  the 
reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3]  of  the  Act,  as  amended, 
requires  critical  habitat  to  be  designated 
to  the  maximum  extent  prudent  and 
determinable  at  the  time  a  species  is 
listed  as  endangered  or  threatened.  The 
Service  has  concluded  that  designation 
of  critical  habitat  is  not  prudent  for  the 
coastal  California  gnatcatcher  at  this 
time.  The  Service's  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  the  species  is  threatened  by  taking  or 
other  human  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  the  case  of  the  California 
gnatcatcher,  both  criteria  are  met.  As 
discussed  under  factor  "D"  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  some  landowners  or  project 


developers  have  brushed  or  graded  sites 
occupied  by  gnatcatchers  prior  to 
regulatory  agency  review  or  the 
issuance  of  a  grading  permit.  In  two 
instances,  gnatcatcher  habitat  was 
destroyed  shortly  after  the  Service 
notified  a  local  regulatory  agency  that  a 
draft  environmental  review  document 
for  a  proposed  housing  development 
failed  to  disclose  the  presence  of 
gnatcatchers  on-site.  On  the  basis  of 
these  kinds  of  activities,  the  Service 
finds  that  publication  of  critical  habitat 
descriptions  and  maps  would  likely 
make  the  species  more  vulnerable  to 
activities  prohibited  under  section  9  of 
the  Act. 

Most  subpopulations  of  the  coastal 
California  gnatcatcher  in  the  U.S.  are 
found  on  private  lands  where  Federal 
involvement  in  land-use  activities  does 
not  generally  occur.  Additional 
protection  resulting  from  critical  habitat 
designation  is  achieved  through  the 
section  7  consultation  process.  Since 
section  7  would  not  apply  to  the 
majority  of  land-use  activities  occurring 
within  critical  habitat,  its  designation 
would  not  appreciably  benefit  the 
species. 

Available  Conservadon  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
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requires  Federal  agencies  to  ensure  that 
activlUaft  they  euiihorize,  fund,  or  cany 
out  are  not  likely  to  jeopardize  the 
continosd  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  niay 
a^ect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  comultation  with 
the  Service.  Federal  agencies  that  may- 
be involved  through  activities  they 
authorize,  fimd.  or  carry  out  that  may 
a^ect  the  coastal  California  gnatcatcher 
or  its  habitat  include  the  Federal 
Highway  Administration,  the  Federah 
Housing  Administration,  and  the 
Department  of  the  Navy  (including 
Camp  Pendleton  Marine  Corps  Base, 
Fallbrook  Naval  Annex,  and  Miramac 
Naval  Air  Station). 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part  mak«  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill  trap,  capture,  coUact, 
or  attempt  any  such  conduct),  import  or 
export  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  o&r  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permita  are  codified  at  50  CFR 
17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  for  economic  hardship, 
zoological  exhibition,  educational 
purposes,  special  purposes  consistent 
with  the  Act,  and/or  for  incidental  take 
in  connection  with  otherwise  lawful 
activities. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and.  as  elective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concemingt 


(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3j  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  thi»  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  ihia  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  th«  date  of  publication 
of  the  proposal.  Such  requests  musl  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor  at  the  Lagima  Niguel 
Field  Station  address  referred  to  in  the 
ADOMESses  sectios. 

National  Environmental  Policy  Act 

The  Pish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  (4](a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  J7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation. 

PART  17-{  AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following  in  alphabetical 
order  under  "Birds,"  to  the  List  of   . 
Endangered  and  Threatened  Wildlife: 

§  17.11    Endangertd  and  thrMtened 


(h)  *  •  * 


Common  name 


Biros 


Gnalcatctier 

Coastal 

CaJitomia 


Dated:  Septemberjs,  1991. 
Richard  N.  Smith. 

Director.  U.S.  Fish  cAtd 
|FR  Doc.  91-22173  F  led 

BtLUMQ  COOe  4310-«»^  I 


JMI 


SPECIES 


Scientific  name 


Vertebrate 

populstion  Criticel  Soecial 

Historic  range  wtwre  Status         When  listed         „,,,j^  "^ 

endangered  or 
ttireatened 


PoUoptila U.SA  (CA),. 

caHfomica _ 

califomca 


Entire. 


NA 


NA 


Wildlife  Service. 
»-16-«l:  8:45  am] 


50  CFR  Part  17 

RIN  101S-AB-42 


Endangered  and  Threatened  Wildlife 
and  Plants;  Hnding  on  Petition  and 
initiation  of  Status  Review  of  Certain 
Kangaroos 

agency:  Fish  and  Wildlife  Service. 
Interior. 


action:  Notice  of  extension  of  public 
comment  period.  

summary:  The  Service  announces  that 

the  public  comment  period  on  the  status 

of  certain  kangaroos  will  be  extended  to 

September  24. 1991. 

DATES:  Comments  must  be  received  by 

September  24. 1991. 

ADDRESSES:  Comments,  information. 

and  questions  should  be  submitted  to 
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the  Chief,  Office  of  Scientific  Authority: 
Mail  Stop:  Room  725.  Arlington  Squam: 
U.S.  Fish  and  Wildlife  Service; 
Washington,  DC  20240.  The  petition 
finding  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  feom  8  a-m.  to  4  pjxk. 
Monday  through  Friday,  in  room  740, 
4401  North  Fairfax  Drive.  Aclington. 
Virginia  22202. 

TON  nmmtm  mrnmumom  conrrACf: 
Of.  Chariee  W.  Dane,  Chief,  Office  of 
Scimtific  Authority,  at  the  above 
address,  or  by  phone  at  (703)  3S&-170ft 
or  FTS  921-1708. 
'MIf 


Background 

The  Ftsh  and  Wildlife  Service 
(Service),  in  the  Fedeta)  Regiator  of  )une 
12. 1981.  (56  FR  26971-2).  issued  a  notice 
of  a  status  review  and  petition  ftoding 
for  the  red  kangaroo  (Macropaa  rufuB), 
the  western  gray  kangsffoo  (M. 
fuiJginosua\.  and  the  eastern  gray 
kangaroo  {M.  giganteus]  in  oudnlaDd 
Australia.  The  status  review- refare  ta 
action  on  a  December  20. 1989.  petttion 
subaiitted  by  Greenpeace  USA 
requesting  the  Service  to  reinstate  a 
fanner  ban  on  the  importation  of 
kangttfoo  products  into  the  United 
States.  The  petition  frndixig  refers  to  a 
November  6. 1990.  petition  submitted  by 
the  Wildlifie  Legialative  Fund  of  America 
requesting  the  Service  to  remove  the 
three  species  of  kangaroos  from  the  list 
of  threatened  species  under  the  U.S. 
Endangered  Species  Act.  The  Federal 
Register  notice,  indicated  that  comments 
and  information  on  the  petition  finding 
and  status  review  needed  to  be 
submitted  to  the  Service  by  September 
10, 1991.  The  Service  has  recendy 
received  a  request  to  extend  this 
comment  period  to  September  24, 1991, 
so  that  additional  pertinent  information 
could  be  submitted.  The  Service,  intends 
that  any  final  rule  eventually  developed 
because  of  the  two  petitions  wiH  be  as 
accurate  and  as  effective  as  possible  in 
the  conservation  of  listed  species. 
Consequently,  the  Service  has  agreed  to 
extend  the  comment  period  to 
September  24, 1991,  in  the  hope  that  it 
may  receive  important  and  significant 
new  scientific  information  that  will  be 
helpful  in  developing  the  review  findtog 
and  any  subsequent  final  rule. 

The  Service  will  consider  any  new 
scientific  infbrmation  received  during 


the  extended  comment  period,  along 
with  all  other  available  data,  in  making 
a  finding  whether  the  requested  actions 
in  the  petitions  are  warranted,  not 
warranted,  or  warranted  but  precluded 
by  other  listing  activities.  The 
subeenpient  review  Ruling  will  be  made 
in  as  timely  a  manner  as  is  possible. 

Authority:  16  U.S.C.  1381-1407;  T8  U.S.C 
1531-1S44:  M  U.aC  42(n-«245;  Pub.  L  99- 
625, 100  Stat.  3600:  unleM  otlisrwiM  noted. 

Dated:  Septemoer'Xi,  1991. 
lolm  B,  BufRngtoOa 
Regional  Director,  Region  A 
(FR  Doc  91-22360  Filed  9-16-91: 8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oemnie  and  Atimnpherte 
Administration 

50CFRPart«4» 

AmaficaR  LoBetaf  Ftaiwry 

MSMCn  National  Marin*  Fiakeries 
Service  (NMFS^  NOAA.  Commerce. 
aCTHM:  Notice  of  availability  of  an 
amendment  \o  a  fisbery  masaagesieBt 
plan  and  request  for  cofflmenlfl. 

atanUBV:  NOAA  aiuounces  that  the 
New  England  Fishery  Management 
Council  (Council]  has  submitted 
Amendment  4  to  the  Fishery 
Management  Plan  (FMP)  for  American 
Lobster  for  review  by  the  Secretary  of 
Commerce  (Secretary)  and  requests 
comiaenis  from  the  public. 
DATES:  Comments  wiU  be  accepted  until 
November  4, 1991. 

AMMWMMc  Sand  comments  to  Richard 
B.  Roe.  Regional  Director.  National 
Marine  Fi^niea  Service,  One 
Biackbum  Drive,  Gloucester,  MA  0193a 
Cleariy  mark  the  outside  of  the  envelope 
"Comments  on  Amendment  4  to  the 
American  L,ob8ter  FMF'.  Copies  of  the 
amendment  are  available  upon  request 
froB  Douglas  G.  Marshall,  Executive 
Director,  New  England  Fishery 
Management  Council,  Suntaug  Office 
Park,  5  ft^adway.  Saugus.  MA  01906. 
TOR  FURTHMI  INTOWaUTIOM  CONTACT: 

Paul  H.  Jones,  Resource  Policy  Analyst, 

508-281-0Z73. 

StiPPLBMeffTARY  INTOMNAnON:  This 

amendment  was  prepared  under  the 

provisitms  of  the  Msqpuson  Fishery 


Conservation  and  ManagBowai  Act  pM 
U.S.C  1803  et  seq). 

Amendment  4  proposes  to  reduce  the 
minimum  carapace  size  (currently  3%t 
inches  (8.33  cm)  since  January  1, 1991) 
for  American  lobster  caught  in  the  U.S. 
exclusive  economic  zone  (EEZ)  to  3y« 
inches  (8.26  cm)  to  conform  to  the  size 
that  is  currently  required  in  the  major 
lobster-producing  states  of  Maine, 
Massachusetts  and  Rhode  island. 
Moreover,  this  amendment  would  delay 
further  increases  in  the  mioimum  size 
until  two  years  after  implementation  of 
the  amendBiant.  Amendment  4  woakl 
also  modify  the  minimum  dimensions  of 
the  escape  vent  to  provide  optinram 
escapement  of  smaller  than  legal-size 
("sublegal")  lobsters  consistent  mth  a 
3V4  inch  (8.26  cm)  minimum  carapace 
size.  For  rectangular  escape  veota  tha 
opening  must  be  not  less  than  VM  inches 
(47.6  ram)  high  by  6  inches  wide.  For 
circular  vents,  traps  ouist  contain  two 
openings  not  less  than  2%  inches  (00.3 
mm)  in  diameter. 

If,  within  two  years  of  the 
amendment's  implementation,  as 
naiaariBionl  is  not  approved  that 
provides  at  least  an  equivalent  level  of 
protection  for  the  American  lobster 
resource  in  the  EEZ  at  provided  by 
Amendment  2,  the  increase*  in  the 
minimum  size  approved  under 
Amendment  3  would  resume.  In 
accordance  with  Amendment  3,  the 
minimum  dimensions  of  the  escape  vent 
also  would  imrease  to  be  ctmsistent 
with  a  3^e  inch  (8.41  cm)  minimum 
carapace  length. 

This  amendment  defines  overfishing 
for  the  American  lobster  resource.  The 
information,  however,  necessary  to 
determine  if  the  stock  is  being  harvested 
at  fishing  mortality  levels  in  excess  of 
that  defined  level  of  recruitment 
overfishing  is  unavailable  currently. 

The  receipt  date  for  this  amendment  is 
September  5, 1991.  Proposed  regulations 
to  imi^ement  this  amendment  are 
scheduled  to  be  published  within  15 
days  of  the  receipt  date. 

Authority:  16  U.S.C.  1601  et  seq. 

Dated:  September  11, 1991. 
David  S.  Crestin, 

Acting  Director,  Office  ofFisheriea 
Conservation  and  Management,  National 
Marine  Fiaheriea  Service. 
[FR  Doc.  91-22305  Filed  »-12-m:  3:12  pm} 
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Notices 


This  section  of  die  FEDERAL  REGISTER 
contains  cJocuments  other  than  rules  or 
proposed  rules  thet  are  applicable  to  the 
public.  Notices  of|  hearings  and 
investigations,  cor^mittee  meetings,  agency 
decisions  and  mli^gs,  delegations  of 
authority,  filing  of  j  petitions  and 
applications  ar>d  IgerKy  staternents  of 
organization  and  functions  are  examples 
of  documents  ap{)earing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 


Forest  Servic* 


Exemption  Fror  i 
National  Forest, 


Appeal;  Plumas 
CA 


agency:  Forest  $ervice.  USDA. 

ACTION:  Notice  dT  Exemption  from 
Appeal,  Bolder/Beartrap  Insect  Salvage 
Project,  Dotta  Iniect  SSTS  Project  Coots 
Insect  SSTS  Project  and  the  Don  Insect 
SSTS  Project,  Betkwourth  Ranger 
District,  Plumas  National  Forest. 


IMI 


summary:  The  L  SDA  Forest  Service, 
Plumas  National  Forest,  Beckwourth 
Ranger  District,  s  exempting  from 
administrative  a  ipeal  its  decision  to  sell 
dead  and  dying  trees  that  are  being 
killed  by  the  con  ibined  effects  of  bark 
beetles  and  seve  re  drought  and  to 
manage  forest  re  sources  within  the 
Bolder/Beartrap  ilnsect  Salvage  Project, 
Dotta  Insect  SSIjS  Project,  Coots  Insect 
SSSTS  Project- aid  the  Don  Insect  SSTS 
Project.  The  prooosed  projects  are 
located  in  Plumajs  County,  California; 
the  project  area^  encompass  4,000  acres 
within  Management  Area  39-Haskell, 
1,140  acres  withii  Management  Area  36- 
Dotta,  1,920  acres  within  Management 
Area  37-Lake  Davis  and  830  acres 
within  Management  Area  33-Nelson 
Creek.  These  Management  Areas  are 
described  in  the  Plumas  National  Forest 
Land  dnd  Resoui  -ce  Management  Plan 
(LMP).  August  lias. 

The  environm^  mtal  documents  will  be 
completed  and  d  ecisions  issued  in 
September  1991.  The  total  estimated 
volume  of  dead  i  ind  dying  timber  to  be 
offered  for  sale  fi  October  1991  is  4.0 
million  board  feet  (MMBF)  on 
approximately  7  890  acres  of  National 
Forest  System  L  tnd  (NFSL).  The  45  day 
administrative  a  ppeal  period  for  the  EA, 
coupled  with  10(  >  days  to  resolve  an 
administrative  a  jpeal,  would  result  in 


the  timber  not  being  harvested  this  year. 
With  the  exemption  from  the 
administrative  appeal  process,  timber 
harvesting  could  proceed  by  the  latter 
part  of  October  and  substantial 
harvesting  completed  before  the  onset  of 
winter.  The  timber  would  be  harvested 
using  tractor  logging  systems.  The  areas 
all  proposed  to  utilize  existing 
transportation  systems. 

The  eastside  of  the  Plumas  National 
Forest  is  in  the  fifth  consecutive  year  of 
drought  conditions.  As  forest  trees 
continue  to  exp)erience  drought-caused 
stress,  populations  of  the  Hr  engraver 
beetle,  Scolytus  ventralis,  have 
increased  to  epidemic  proportions.  The 
resulting  drought  and  insect-caused 
mortality  have  left  thousands  of  acres 
on  which  many  white  fir  and  red  fir 
trees  are  dead  or  dying.  Many  stands  of 
mixed  conifer  timber  have  lost  most  or 
all  of  the  white  fir  component,  leaving 
Jeffrey  pine,  ponderosa  pine,  Douglas-fir, 
and  incense-cedar.  Many  stands  of 
predominantly  white  fir  and  the  nearly 
pure  stands  of  red  fir  typically  growing 
at  high  elevations  (above  6,000  feet)  are 
currently  understocked  due  to  the 
mortality.  Areas  having  many  dead  and 
dying  trees  are  intermingled  with  areas 
having  relatively  few  dead  trees. 

Fuel  loading  would  increase  if  salvage 
operations  don't  occur  in  1991.  The  large 
number  of  dead  trees  have  resulted  in 
high  risk  fire  hazard  due  to  large 
amounts  of  dead,  dry  fuels  covering 
large  areas.  It  left  alone,  the  dead  trees 
would  fall  to  the  ground,  resulting  in  a 
fuel  arrangement  that  would  pose  an 
even  higher  risk  of  catastrophic  fire.  The 
need  exists  to  reduce  the  high  risk  fire 
hazard  by  managing  the  fuels.  Avoiding 
a  catastrophic  fire  would  serve  to 
protect  watersheds  and  other  valuable 
resources  and  facilitate  the  long-term 
productivity  provided  for  in  the  Plumas 
National  Forest  Land  and  Resource 
Management  Plan,  1988  (LMP).  Salvage 
harvest  of  utilizable  wood  fiber, 
following  guidelines  as  set  forth  in  the 
Forest  goals,  policies  and  direction  of 
the  LMP,  would  partially  accomplish  the 
reduction  of  fuels  while  providing  funds 
needed  to  accomplish  additional  fuel 
management  objectives. 

Approximately  98  percent  of  the 
salvage  timber  is  true  fir  that  has 
invaded  east  side  pine  stands  as  a  result 
of  fire  suppression  that  has  occurred 
since  the  turn  of  the  century.  There  is  a 
wide  range  of  tree  sizes  however,  the 
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average  diameter  is  14  inches.  If  not 
harvested  this  year  most  of  this  small 
true  fir  will  deteriorate  and  be 
unsalvageable  by  next  year.  There 
would  be  no  money  available  from 
timber  sale  collections  to  treat  the  fuel 
load  created  by  this  massive  increase  in 
tree  mortality. 

Approximately  4.0  MMBF  of  dead  and 
dying  timber  will  be  salvaged  from  the 
infested  areas.  A  detailed  inventory  of 
the  timber  has  not  been  completed  to 
date,  however,  approximately  98  percent 
of  the  trees  to  be  salvaged  are  true  fir 
with  an  average  diameter  of  16  inches. 
Using  the  Rate  of  Deterioration  of  Fire- 
Killed  Timber  in  California  (Kimmey 
1955),  net  volume  losses  from  sawlogs 
can  be  expected  to  average  80%  by  the 
spring  of  1992.  Volume  losses  at  this 
time  are  40  percent.  The  net  value  of  this 
timber  can  be  expected  to  decrease  to 
zero  with  a  delay  into  the  summer  of 
1992;  the  volume  would  be  distributed 
over  the  same  acres  thus  increasing  per 
unit  logging  costs  to  the  point  where  it 
would  be  uneconomical  to  log. 

Currently,  standing  dead  timber  is 
located  within  falling  distance  of 
numerous  Forest  Service  system  roads. 
These  roads  are  used  by  the  public  for 
recreation  including  off-road  vehicles, 
dirt  bikes,  and  hunters.  A  delay  in 
removng  this  timber  would  create  a 
hazardous  situation  whereby  the  Forest 
Service  could  be  held  liable  for  damage, 
injury,  or  death. 

Therefore,  pursuant  to  36  CFR 
217.4(a)(ll),  it  is  my  decision  to  exempt 
from  appeals  the  decisions  for  the 
Bolder/Beartrap  Insect  Salvage  Project. 
Dotta  Insect  SSTS  Project,  Coots  Insect 
SSTS  Project,  and  the  Don  Insect  SSTS 
Project  environmental  documents.  The 
decision  to  reduce  the  fire  hazard  on 
Plumas  NFSL  and  offer  salvage  timber 
for  sale  within  the  aforementioned 
salvage  projects  will  not  be  subject  to 
administrative  appeal  and  review 
pursuant  to  36  CFR  part  217. 

EFFECTIVE  DATE:  This  decision  will  be 
effective  September  17, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  decision  should  be 
addressed  to  Ed  Whitmore,  Timber 
Management  Staff  Director,  Pacific 
Southwest  Region,  USDA  Forest 
Service,  630  Sansome  Street,  San 
Francisco,  CA  94111,  (415)  705-2648,  or 
John  Palmer,  acting  Forest  Supervisor, 
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Plumas  Natiooal  Forest,  P.O.  Box  11500. 
Quincy.  CA  95971.  (918)  285-2050. 
ADDITIONAL  INFORMATION:  The 

environmental  analyses  for  these 
proposals  will  be  documented  in  tbmit 
respective  environmental  documents. 
Pursumil  to  40  CFR  1501.7,  scoping  is 
currently  in  progress  for  all  these 
projects.  Scoping  was  conducted  by  the 
Beckwoorth  District  Ranger  to 
determine  the  issues  to  be  addressed  in 
the  environmental  analyses. 

Public  scoping  has  included  letters  to 
interested  individuals/groups,  the 
California  Department  of  Forestry,  the 
California  Department  of  Fish  and 
Game;  this  Letter  was  posted  in  the  post 
offices  in  the  vicinity.  The  Portola 
Reporter  published  two  articles 
requesting  general  public  input  for  the 
salvage  sale  program.  The  Feather  River 
Bulletin  has  published  several  articles 
on  the  general  insect  problem  on  the 
Plumas  National  Forest  and  requasted 
concerns  be  addressed  to  the 
appropriate  District  Ranger.  On  Miay  IC^ 
1990,  the  District  held  an  open  house  to 
discuss  the  insect  problem  on  the 
District  and  identify  public  concerns. 
Written  responses  have  been  received 
from  Sierra  Pacific  Industries,  Friends  of 
Plumas  Wilderness,  Sierra  Club  (Sierra 
Nevada  Group).  Wilderness  Society, 
Feather  River  Alliance  for  Resource  and 
Environment,  Califoraia  Regional  Water 
Quality  Control  Board.  Nortlietn  Siecra 
Air  Quahty  Management  District  and 
California  Sportfishing  Protection 
Alliance.  The  comments  are  addressed 
in  the  environmental  documents. 

There  are  no  Roadless  Areas  or  Wild 
and  Scenic  Rivers  associated  with  these 
projects.  There  are  two  spotted  owl 
habitat  areas,  four  spotted  owl  nesting 
pairs  (two  within  and  two  outsida  of  the 
SOHAs),  one  bald  eagle  and  2  goshawks 
within  the  project  area.  Impacts  to  these 
species  are  minimized  through  project 
mitigation  measures  which  are 
documented  in  the  appropriate 
environmental  documents. 

All  four  spotted  owl  nest  sites  will  be 
protected  by  seasonal  closure  and 
retention  of  7-9  snags  per  acre  widiin 
the  100  acre  core  area  as  per  Forest  Plan 
direction.  Bald  eagle  forage  will  be 
protected  by  seasonal  closure  and 
goshawk  nest  sites  will  be  protected  by 
seasonal  closure  and  a  50  acre  no  cut 
area.  Only  trees  that  are  cuirandy  dead 
or  will  die  within  6  months  are  proposed 
for  harvest. 

The  Beckwourth  Ranger  District  is 
expected  to  complete  the  environmental 
documentation  and  issue  dedsiooaiio 
September  1901.  The  environmental 
documents  will  be  available  for  public 
review  at  the  Supervisor's  Office  kcaled 


at  159  Lawrence  Street.  Quincy,  CA  and 
at  the  Beckwourth  Ranger  District 
Office,  Mohawk  Road.  Blaiisdea  CA. 
96103. 

Dated:  September  9, 1991. 
Joyce  T.  Muiaoka, 
Deputy  Regional  Forestar. 
(PR  Doc.  91-22284  FUed  9-16-91: 8:45  am] 
■UJNQ  coot  t4ie-11-H 

Table  Top  Prospect  Exploratory  CM 
and  Gas  Well 

AQENCY:  USDA.  Forest  Service  is  the 
lead  agency.  USDI,  Bureau  of  Land 
Management  is  a  cooperating  agency. 
action:  Notice  of  intent  to  prepare 
environment  analysis. 

SUMMARy:  The  Forest  Service,  ^oag 
with  the  Bureau  of  Land  Management  as 
a  cooperating  agency,  will  prepare  an 
environmental  analysis  for  an 
exploratory  oil  and  gas  well  proposed 
by  Chevron  USA,  Inc.  on  lands 
administered  by  the  Evanston  Ranger 
District  of  the  Wasatch-Cache  National 
Forest.  The  analysis  will  be  tiered  to  the 
ciurent  Land  and  Resource  Management 
Plan  and  associated  Find 
Environmental  Impact  Statements. 
DATlS:  Coimnents  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  October  11, 1991. 
AOOmssn:  Send  written  comments  to 
Stephen  Ryberg,  District  Ranger, 
Evanston  Ranger  District  P.O.  Box  188a 
Evanston.  WY  82931-1888. 
FOR  PURTXSR  INFORMATION  CONTACT: 

Bernard  Asay,  Evanston  Ranger  District 
P.O.  Box  1880.  Evanston.  WY  82931- 
1880.  telephone  number  (307)  789-3194; 
or  Barry  Bnrkhardt  Wasatch-Cache 
National  Forest  125  South  State  Street 
Salt  Lake  City,  UT  84138.  Telephone 
number  (801)  524-8333  or  (801)  524-5030. 
SUPPUMBNTAMV  MTORMATION:  Chevron. 
USA.  Inc.  has  submitted  a  proposal  to 
drill  an  exploratory  oil  and  gas  well  on 
Chevron's  Federal  oil  and  gas  lease  U- 
54044  in  Township  1  North.  Range  10 
East  NWV4SBV4  SecUon  21  (referred  to 
as  the  Table  Top  Prospect).  The 
proposed  site  is  located  in  the  Main 
Fork  of  the  Stillwater  drainage.  The 
proposal  includes  the  construction  of  an 
access  road  and  a  drill  site 
approximately  300  feet  by  475  feet  The 
drilling  period  is  expected  to  last 
approximately  six  months.  The  Forest 
Service  will  prepare  an  environmental 
analysis  to  evaluate  potential 
environmental  consequencae  associated 
%vith  this  proposal  and  alternatives  to 
the  proposal  in  accordance  with  the 
Natioital  BnviRMHMntal  Policy  Act 
With  the  passage  of  the  Fednai 


Qaakon  Oil  and  Gas  Leasing  Reform 
Act  (FQOGLRA)  and  the  implementing 
regulations  (36  CFR  228),  the  Forest 
Service  was  given  the  authority  to 
approve  the  Surface  Use  Plan  of 
Operations  portion  of  the  Application 
for  Permit  to  Drill  (APD)  which  includes 
the  identification  of  mitigation  measures 
deemed  necessary  to  minimize  impacts 
on  other  resource  vahwa  or  uses.  "The 
Forest  Service  decision  related  to  the 
approval  of  the  Surface  Use  Plan  of 
Operations  will  be  appealable  under 
Forest  Service  Regulation  36  CFR  217. 
The  final  approval  of  the  APD  is  the 
authority  of  the  Bureau  of  Land 
Management  At  this  time  the  Forest 
Service  is  uncertain  as  to  whether  the 
environmental  analysis  will  be 
disclosed  in  an  Environmental 
Assessment  or  an  Final  Environmental 
Impact  Statement.  Issues  to  be 
addressed  in  the  analysis  will  be 
determined  through  public  scoping.  For 
this  purpose,  the  Forest  Service  is 
requesting  %vritten  comments.  Stephen 
Ryberg,  District  Ranger  of  the  Evanston 
Ranger  District  is  the  responsible  oHlcal. 
The  Bureau  of  Land  Management  has    ' 
been  identified  as  a  cooperating  agency. 
If  an  EIS  is  prepared  the  draft  will  be 
available  in  eariy  December.  The  Forest 
Service  anticipates  completion  of  the 
analysis  in  May,  1992 

Should  an  Final  Environmental  Impact 
Statement  be  appropriate,  the  Forest 
Service  beheves,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First  reviewers  of  a 
Draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningfiil  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vormont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  but 
are  not  raised  until  after  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Model  (9th  Circuit  1966)  and 
Wisconsin  Heritages,  Inc.  v.  Harm,  490 
F.  Supp.  1334. 1338  (EJ3.  Wis  1M(^ 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  dose 
of  the  45  day  comment  period  so  tkat 
substantive  comments  and  ob^ectioes 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  then  and  respond  to  them  ie 
the  Final  EIS. 

To  assist  tfas  Potest  Service  in 
identi;^ing  and  considBtiBg  issaes  and 
concerns  on  the  proposed  sotis» 
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comments  on  thelDraft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  li  specific  pages  or 
chapters  of  the  doaft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  s  tatement.  (Reviewers 
may  wish  to  refei  to  the  Council  on 
Environmental  Q  lality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Etvironmental  Policy 
Act  at  40  CFR  15(  3.3  in  addressing  these 
points.) 

Dated:  Septembei  6. 1991. 
Williain  Lavers, 

Deputy  Forest  Supt  rvisor,  Wasatch  Cache 
National  Forest 

(FR  Doc.  91-22232  Bled  9-lft-91:  8:45  am] 
BILIMQ  COOC  S410-11-|i 


DEPARTMENT  OF  COMMERCE 

Agency  Informatfon  Collection  Under 
Review  by  the  O^e  of  Management 
and  Budget  (OMi) 

DOC  has  submitted  to  OMB  for 
clearance  the  follpwing  proposal  for 
collection  of  infomiation  under  the 
provisions  of  the  paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Expenditures  of  U.S.  travelers  in 
Mexico. 

Form  Number 
OMB— 0608-0001 

Type  of  Reque. 
change. 

Burden:  5000 
reporting  hours 
response  is  .10  h 

Needs  and  Us 
data  on  average 


gency — Be-575; 

Extension — no 

ipondents;  500 
iverage  time  per 


JMI 


.•  The  survey  collects 
avel  expenditures  of 
U.S.  persons  traveling  overland  to 
Mexico.  The  data  are  used  to  develop 
international  travel  estimates  in  the  U.S. 
balance  of  payments  and  the  U.S. 
national  income  9nd  product  accounts. 

Affected  Publia:  Individuals  traveling 
to  Mexico. 

Frequency:  On  occasion. 

Respondent's  C  obligation:  Voluntary. 

OMB  Desk  Off  cer  Gary  Waxman, 
395-7340. 

Copies  of  the  a  Jove  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  ^ichals.  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendation^  for  the  proposed 
information  collei:tion  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  ^0503. 


Dated:  September  11, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 


Bureau  of  Export  Administration 

Automated  Manufacturing  Equipment 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Automated 
Manufactiuing  Equipment  Technical 
Advisory  Committee  will  be  held 
October  17, 1991.  9:30  a.m.  in  the  Herbert 
C.  Hoover  Building,  room  1617F,  14th 
Street  &  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  Hsted  in  5 
U.S.C,  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10  (a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  notice  of  determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  For 
further  information,  contact  Lee  Ann 
Carpenter  on  (202)  377-2583. 

Dated  September  11. 1991. 

Betty  A.  Fenell. 

Director,  Technical  Advisory  Committee 
Staff. 

[FR  Doc.  91-22363,  Filed  9-16-91: 8:45  am] 

MUJNO  COOC  WIO-OT-M 


international  Trade  Administration 

(A-357-007] 

Cart>on  Steel  Wire  Rod  From 
Argentina;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  May  28, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
carbon  steel  wire  rod  from  Argentina. 
The  review  covers  shipments  by  one 
exporter  of  carbon  steel  wire  rod  from 
Argentina  to  the  United  States  and  the 
period  November  1, 1988  through 
October  31, 1989.  We  preliminarily 
found  no  dumping  margin. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results,  and  received  written 
comments  from  petitioners  and 
respondent.  Based  on  the  analysis  of  the 
comments  received,  we  have  not 
changed  the  preliminary  results. 

EFFECTIVE  DATE:  September  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Robert  Boiling  or  Alain  Letort,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-3793  or  telefax  (202) 
377-1388. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  28, 1991,  the  Department 
published  in  the  Federal  Re^ster  (56  FR 
24057)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  order  on  carbon  steel  wire 
rod  from  Argentina  (49  FR  46180: 
November  23, 1984).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  carbon  steel  wire  rod.  Until 
January  1, 1989,  this  merchandise  was 
classifiable  under  item  number  607.1700 
of  the  TSUSA.  This  merchandise  is 
currently  classifiable  under  HTS  item 
numbers  7213.20.00,  7213.31.30, 
7213.39.00,  7213.41.30.  7213.49.00,  and 
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7213.50.00.  As  with  the  TSUSA  numbers, 
the  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  product  description  remains 
dispositive. 

Analysis  of  Conuneots  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  otir 
preliminary  results  of  the  review. 
Petitioners  requested  a  hearing  but  later 
withdrew  their  request.  We  received 
written  comments  and  rebuttals  from 
petitioners  and  respondent. 

Comment  1 

Petitioners  argue  that  the  Department 
made  a  procedural  error  in  not  pursuing 
their  allegation  of  below-cost  sales  by 
Acindar  in  third-country  markets. 
Petitioners  claim  that  they  provided  the 
Department  with  reasonable  grounds  to 
believe  or  suspect  that  Acindar's  sales 
of  carbon  steel  wire  rod  in  third 
countries  were  made  at  prices  which 
represented  less  than  the  cost  of 
producing  the  merchandise  ("COF'). 
Instead  of  making  a  determination  as  to 
the  adequacy  of  petitioners'  below-cost 
sales  allegation,  however,  petitioners 
allege  the  Department  coUapsed  its 
analysis  of  the  reasonableness  of  their 
claim  with  an  actual  cost  investigation 
and  failed  to  initiate  a  COP 
investigation  on  the  basis  of  petitioners' 
"threshold  showing"  of  below-cost  sales 
by  Acindar. 

Respondent  contends  that  the 
Department  correctly  examined  the 
"whole  picture"  before  determining 
there  were  no  reasonable  grounds  to 
believe  or  suspect  that  Acindar  sold 
carbon  steel  wire  rod  in  third  coimtries 
at  below-cost  prices. 

Department's  Position 

We  agree  with  respondent  We 
reviewed  the  calculations  submitted  by 
petitioners  in  support  of  their  claim  that 
Acindar's  sales  to  third  countries  were 
made  at  below-cost  prices.  We  focused 
our  attention  on  sales  to  Chile,  which 
we  determined  most  satisfied  the 
criteria  of  19  CFR  353.49(b)  in  terms  of 
similarity,  and  quantity  for  purposes  of 
comparison  with  sales  to  the  United 
States.  We  reviewed  petitioners'  below- 
cost  allegation  and  foimd  that  it  was 
based  (1)  on  a  COP  calculation  that  did 
not  take  into  account  the  proper  level  of 
depreciation  and  the  appropriate 
exchange  rate,  and  (2)  on  a  calciilation 
of  foreign  market  value  ("FNfV")  that 
did  not  include  "reembolso"  payments 
received  by  Acindar.  (These  issues  are 
discussed  at  greater  length  in  the  next 
two  comments.)  Once  these  factors  were 
properly  taken  into  account,  we  found 
no  evidence  that  any  of  Acindar's  sales 


of  wire  rod  in  Chile  were  priced  below 
COP.  We  therefore  determined  it  was 
improper  to  issue  a  cost  questionnaire 
and  decided  to  base  foreign  market 
value  on  Acindar's  sale  prices  in  Chile. 

Comment  2 

Petitioners  argue  that  the  Department 
used  an  incorrect  depreciation  flgiu-e  in 
recalculating  Acindar's  production  costs 
by  relying  on  the  depreciation 
calculated  by  Acindar  for  wire  rod  on  a 
semi-armual  basis.  Depreciation 
calculated  on  a  monthly  basis, 
petitioners  claim,  would  more 
accurately  have  reflected  the  fall  in 
value  of  the  Argentine  austral  in  relation 
to  the  U.S.  dollar.  Petitioners  also  argue 
that  Acindar  understated  wire  rod 
depreciation  by  failing  to  include  certain 
depreciable  assets,  such  as  vehicles  and 
headquarters  buildings,  which  are 
normally  included  in  depreciation  and 
comprise  a  substantial  portion  of  fully 
absorbed  production  costs.  Further, 
petitioners  allege  that  had  the 
Department  calculated  depreciation 
during  the  month  in  which  the  U.S.  sales 
are  made  it  would  have  found  third- 
country  sales  were  below  cost  and 
would  have  had  to  initiate  a  COP 
investigation. 

Respondent  contends  that  the  use  of  a 
company-wide  depreciation  figtire,  as 
advocated  by  petitioners  in  their  later 
submissions,  is  less  appropriate  and 
accurate  than  the  depreciation 
calculated  for  wire  rod  according  to  the 
factors  of  production  actually  used  in 
the  manufacture  of  wire  rod  and 
adopted  by  the  Department.  This  tigure 
is  also  consistent,  respondent  alleges, 
with  petitioners'  earlier  calculations.  As 
to  petitioners'  allegation  that  Acindar 
failed  to  account  for  the  depreciation  of 
vehicles  and  headquarters  buildings, 
respondent  points  out  that  petitioners 
have  failed  to  document  or  substantiate 
this  allegation  in  any  way  and  that 
absent  any  documentation  or 
substantiation,  the  Department  must 
treat  this  allegation  as  pure  conjecture. 
Respondent  argues  further  that  the 
Department  acted  properly  in  using  the 
end-of-year  exchange  rate  to  convert 
Acindar's  austral-denominated 
depreciation  into  dollars  since  the 
company  had  calculated  depreciation  in 
end-of-year  australs  fully  indexed  for 
inflation  as  required  by  Argentine 
accounting  practices. 

Department's  Position 

We  agree  with  respondent.  We  used 
the  semi-annual  depreciation  amount 
specifled  to  wire  rod  as  it  is  more 
appropriate  than  monthly,  company- 
wide  depreciation.  This  is  because 
Acindar  manufactiires  a  variety  of 


products  in  addition  to  wire  rod. 
Furthermore,  since  the  depreciation  was 
indexed  to  the  end  of  this  semi-annual 
period,  the  depreciation  amount  used  by 
the  Department  is  representative  of  the 
monthly  per-unit  depreciation  value. 
Therefore,  we  used  a  semi-annual 
depreciation  for  wire  rod  as  a 
percentage  of  the  cost  of  goods  sold  for 
wire  rod  to  calculate  the  per-unit 
depreciation  amount.  We  converted  the 
end-of-year  depreciation  in  australs  to 
dollars  using  the  end-of-period  exchange 
rate.  Finally,  petitioners  have  not 
provided  the  Department  with  any  basis 
for  fmding  that  Acindar  failed  to 
account  for  all  applicable  depreciation 
expenses. 

Comment  3 

Petitioners  argue  that  the  Department 
mistakenly  added  "reembolso"  indirect 
tax  rebates  received  by  Acindar  to 
third-country  prices  for  purposes  of 
comparing  foreign  market  value 
( "FMV")  to  COP.  Since  the  Argentine 
government  has  never  issued  any 
"reembolso"  bonds  to  exporters, 
petitioners  claim,  excluding  "reembolso** 
payments  from  FMV  price  would  have 
resulted  in  below-cost  sales  and 
required  the  Department  to  initiate  a 
COP  investigation. 

Acindar  contends  that  although  no 
"reembolso"  bonds  have  yet  been 
issued,  the  Argentine  government  has 
issued  certificates  redeemable  for  bonds 
in  the  futiu-e.  Acindar  claims  that 
evidence  it  has  introduced  on  the  record 
shows  these  certificates  are  traded  on 
the  Argentine  stock  market  at  prices 
ranging  from  58  to  78  percent  of  face 
value,  well  in  excess  of  the  15  percent 
that  petitioners  themselves,  in  earlier 
submissions,  had  claimed  these 
certificates  were  worth.  Therefore, 
Acindar  asserts,  it  was  proper  for  the 
Department  to  make  a  15  percent 
addition  for  the  "reembolso"  to  FMV  for 
purposes  of  comparing  FMV  to  COP. 

Department 's  Position 

We  agree  with  respondent  The  fact 
that  the  Argentine  government  has 
issued  certificates  in  lieu  of  "reembolso" 
payments  and  that  these  certificates  are 
publicly  traded  in  that  nation's  financial 
markets  constitutes  sufficient  evidence 
that  the  government  intends  to  make 
these  payments  at  some  future  date  and 
that  free-market  forces  have  assigned  a 
value  to  those  certificates.  We  believe, 
therefore,  that  adding  the  value  of  the 
certificates  relating  to  the  "reembolso" 
payments  constitutes  an  appropriate 
adjustment  to  FMV.  Furthermore,  under 
Argentine  law,  Acindar  is  allowed  to 
accrue  on  its  books  up  to  15  percent  of 
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Dated:  Septemberpo, 
Eric  T.  Garfinkel, 

Assistant  Secretary 
A  dminis  tration. 
[FR  Doc.  91-22364 
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[A-588-032] 

Large  Power  Traiisfonners  From 
Japan;  Final  ResJits  of  Antidumping 
Duty  Administrat  ve  Review 


International  Trade 

port  Administration, 
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AGENCY: 

Administration/I: 
Department  of  Cofcimerce 
action:  Notice  of 
antidumping  duty 


inal  results  of 
administrative  review. 


summary:  On  ]ulj 
Department  of  Co  nmerce 
preliminary  result 
review  of  the  anti 
large  power  trans 
These  final  result! 


19, 1991.  the 

published  the 
of  its  administrative 
lumping  finding  on 
ormers  from  Japan, 
of  review  cover  one 


manufacturer/exporter  of  this 
merchandise  for  the  period  from  June  1, 
1989,  through  May  31, 1990.  The  review 
indicates  that  no  shipments  of  the 
subject  merchandise  took  place  during 
the  review  period.  Although  we  gave 
interested  parties  an  opportimity  to 
comment  on  the  preliminary  results,  no 
conunents  were  received  by  the 
Department.  Therefore,  the  margin 
presented  in  the  preliminary  results 
remains  unchanged. 

EFFECTIVE  DATE:  September  17. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Hanley  or  Paul  McGarr,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  19, 1991,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  (37  FR  11773,  June 
14, 1972)  on  large  power  transformers 
from  Japan  in  the  Federal  Register  (56 
FR  33259).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers; 
that  is,  all  types  of  transformers  rated 
10,000  kVA  (kilovolt/amperes)  or  above, 
by  whatever  name  designated,  used  in 
the  generation,  transmission, 
distribution,  and  utilization  of  electric 
power.  The  term  "transformers" 
includes,  but  is  not  limited  to,  shunt 
reactors,  autotransformers,  rectifier 
transformers,  and  power  rectifier 
transformers.  Not  included  are 
combination  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  transformers,  Fuji  Electric 
Co.,  Ltd.  (Fuji),  during  the  period  June  1, 
1989,  through  May  31, 1990. 


Final  Results  of  Review 

Although  we  gave  interested  parties 
an  opportunity  to  comment  on  the 
preliminary  results,  no  comments  were 
received  by  the  Department.  Since  Fuji 
reported  that  it  made  no  shipments  to 
the  United  States  during  the  period  of 
review,  we  determine  to  set  the  margin 
at  zero  percent,  equal  to  the  final  results 
of  the  last  review  period  in  which  Fuji 
made  shipments. 

As  provided  for  in  section  751(a)(1)  of 
the  Tariff  Act,  a  cash  deposit  rate  of 
zero  percent  will  remain  in  effect  for 
Fuji.  The  cash  deposit  rates  for 
exporters  covered  in  previous  reviews 
remain  unchanged.  For  any  future 
entries  of  this  merchandise  from  an 
exporter  or  manufacturer  not  covered  in 
this  or  any  previous  review,  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  zero  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  large  power  b'ansformers 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  September  4, 1991. 
Eric  L  GarfinkeL 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-22363  Filed  9-lft-91;  8:45  amj 
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[A-475-603] 

Final  Results  of  Antidumping  Duty 
Administrative  Review:  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
or  Unfinished,  From  Italy 

AQENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

EFFECTIVE  DAY:  September  17. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  Anne  Osgood  or  Carole  Showers, 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC.  20230;  telephone:  (202) 
377-0167  and  377-3217,  respectively. 

FINAL  RESULTS: 

Case  History 

On  August  14, 1987,  the  Department 
published  in  the  Federal  Register  (52  FR 
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30417)  the  antidumping  duty  order  on 
tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished,  ('TRBs") 
from  Italy.  On  July  3, 1991.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (56  FR  30555)  the  preliminary 
results  of  this  administrative  review. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States.  Gnutti  Carlo.  S.p.A. 
("Gnutti").  for  the  period  August  1. 1989. 
through  July  31. 1990.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
Neither  petitioner  nor  respondents 
submitted  comments.  We  have  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act"). 

Scope  of  Review 

The  products  covered  by  this  review 
are  tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished,  including 
flange,  take-up  cartridge,  and  hanger 
units  incorporating  tapered  roller 
bearings,  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  TRBs 
and  parts  thereof  are  currently 
classifiable  under  subheadings 
8483.90.30,  8483.90.80.  8482.20.00. 
8482.99.30.  8482.99.30.50.  8483.20.40. 
8483.20.80.  and  8483.90.20  of  the 
Harmonized  Tariff  Schedule  ("HTS"). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Such  or  Similar  Merchandise 

Gnutti  sold  TRBs  as  separate  cup  and 
cone  components  in  the  United  States, 
while  in  its  home  market  it  sold  sets 
composed  of  cups  and  cones  that  are 
identical  to  those  sold  separately  in  the 
United  States.  In  order  to  compare  the 
sale  of  a  cup  or  cone  in  the  United 
States  to  that  of  a  complete  set  in  the 
home  market,  we  adjusted  the  home 
market  price  for  a  set  by  the  ratio  of  the 
direct  manufacturing  cost  of  the  cup  or 
cone  to  that  of  the  complete  set. 

Period  of  Review 

This  review  covers  shipments  made  to 
the  United  States  from  August  1, 1989, 
through  July  31, 1990. 

United  States  Price 

We  based  United  States  price  on 
purchase  price  for  all  of  Gnutti's  sales, 
in  accordance  with  section  772(b)  of  the 
Act.  both  because  these  sales  were 
made  directly  to  unrelated  parties  prior 
to  the  date  of  importation  into  the 
United  States  and  because  exporter's 


sales  price  (ESP)  methodology  was  not 
indicated  by  other  circumstances. 

We  calculated  purchase  price  based 
on  packed,  ex-factory  prices.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act,  we  added  to  the  United  States 
price  the  amount  of  the  Italian  value- 
added  tax  that  would  have  been 
collected  if  the  merchandise  had  not 
been  exported. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act,  we  determined 
that  there  were  sufficient  home  market 
sales  by  Gnutti  to  form  the  basis  for 
foreign  market  value.  In  accordance 
with  19  CFR  353.58.  we  based  foreign 
market  value  on  sales  to  original 
equipment  manufacturers  (OEMs)  in  the 
home  market,  since  all  sales  for  export 
to  the  United  States  were  at  this  level  of 
trade.  Gnutti  requested  that  we  further 
limit  our  comparisons  to  a  single 
category  of  OEM  customers  in  the  home 
market.  We  did  not  do  this  because 
Gnutti  did  not  demonstrate  that  the 
different  categories  of  OEM  customers 
constituted  different  levels  of  trade. 

We  used  ex-factory  home  market 
prices  for  the  comparison.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs.  We  made  a 
circumstance  of  sale  adjustment  for 
differences  in  credit  expenses  in 
accordance  with  19  CFR  353.56.  We  also 
made  a  circumstance  of  sale  adjustment 
for  differences  in  the  amounts  of  value- 
added  taxes.  We  made  an  adjustment 
for  commissions  when  paid  in  the  home 
market  in  accordance  with  19  CFR 
353.56(b].  The  commission  adjustment 
includes  the  social  security  tax  paid  by 
Gnutti  on  behalf  of  the  commission 
agent.  Gnutti  did  not  incur  any  indirect 
selling  expenses  on  sales  to  the  United 
States.  Therefore,  we  did  not  offset 
commissions  paid  on  home  market 
sales. 

We  recalculated  credit  to  reflect  the 
actual  number  of  days  between 
shipment  date  and  payment  date  rather 
than  the  number  of  days  allowed  under 
the  terms  of  payment. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a).  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists  for  the  period  August  1, 1989, 
through  July  31, 1990: 


Manufacturar/expoilar 


Gnutti  Carto  S.p.A. . 


(pw- 
cant) 


49.06 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Italy 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  that 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  any  shipments  of  this 
merchandise  manufactured  or  exported 
by  manufacturers/exporters  not  covered 
in  this  review  but  specifically  covered  in 
the  final  determination  of  sales  at  less 
than  fair  value  will  continue  to  be  the 
rate  published  in  that  final 
determination;  (2)  the  cash  deposit  rate 
for  Gnutti  will  be  49.06  percent;  and  (3) 
the  cash  deposit  Tate  for  all  other 
exporters/producers  shall  be  49.06 
percent  for  shipments  of  TRBs.  This  is 
the  rate  found  for  Gnutti  in  the  current 
review.  These  deposit  requirements 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review.  This 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
353.22. 

Dated:  September  3, 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-22365  Filed  9-16-^1;  8:45  am| 
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Export  Trade  Certificate  of  Review 

AOENCY:  International  Trade 
Administration.  Commerce. 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certification  of 
review,  application  no.  89-3A016. 

summary:  The  Department  of 
Commerce,  has  issued  a  third 
amendment  to  the  Export  Trade 
Certificate  of  Review  granted  to  the 
National  Geothermal  Association. 
Notice  of  issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
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February  9. 1990 
notices  concemi 
amendments  werii 
November  15, 199p 
April  22. 1991  (56 
respectively. 


FR  4647)  and 
the  two  previous 
published  on 
(55  FR  47784)  and  on 
=Tl  16328). 


FOR  FURTHER 

George  Muller, 

Trading  Company 

Trade 

This  is  not  a  toll- 
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INF<  tRMATION  i 


contact: 

Director,  Office  of  Export 
A^airs.  International 
Administraltion.  (202)  377-5131. 
number. 


f -ee ; 

SUPPLEMENTARY  I IFORMATION:  Title  III 
of  the  Export  Tra<  ing  Company  Act  of 
1982  ("the  Act")  (  5  U.S.C.  4001-21) 
authorizes  the  Se(  retary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
title  III  are  found  fat  15  CFR  part  325 
(1990)  (50  FR  1804^  January  11. 1985). 

The  Office  of  E;  ;port  Trading 
Company  Affairs  s  issuing  this  notice 
pursuant  to  15  CF  I  32S.6(b).  which 
requires  the  Depa  tment  of  Commerce  to 
publish  a  summar  ^r  of  a  Certificate  in  the 
Federal  Register.   Jnder  section  305(a)  of 
the  Act  and  15  CF  *  325.11(a),  any 
person  aggrieved  )y  the  Secretary's 
determination  ma  i,  within  30  days  of 
the  date  of  this  ncnice.  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  s  ;t  aside  the 
determination  on  lie  ground  that  the 
determination  is  e  rroneous. 

Description  of  An  ended  Certificate 


Export  Trade 
No.  89-00016  was 
Geothermal  Assoi; 
February  5, 1990. 
amendments  to  a 
to  the  Certificate 
November  7, 1990 

NGA  has  furthe^ 
Certificate  by:  (1) 
USGIC  Dominica, 
MD,  as  "Member^ 
and  (2)  Revising 
of  the  Export  Trade 
Methods  of  Opera  t 
Certificate  as  foil 

1.  Engage  in 
for  the  sale  of 
in  Export  Markets , 
marketing,  negotii  itions 
bidding  and  finan  :ing; 
sales  resulting 

6.  Coordinate 
projects  in  Expor 
project  identification, 
exploration,  scientific 
assessment, 
delivery,  installat 
operations,  servicing, 
transfer  of  project 
establish  joint  warranty, 
warehousing,  and 
related  to  the  fore  going 


C  irtificate  of  Review 
issued  to  the  National 
iation  (NGA)  on 
'  'wo  previous 

additional  Members 
1  vere  issued  on 
and  on  April  17, 1991. 

amended  its 
Adding  REEP.  Inc.  and 
LP.,  both  of  Bethesda, 
of  the  Certificate; 
pjaragraphs  1,  6,  7,  and  8 
Activities  and 
ion  section  of  the 
(iws: 

selling  arrangements 
ucts  and/or  Services 
such  as  joint 
,  offering, 
and  allocate 
such  arrangements, 
development  of 
t{  Markets,  such  as 
,  project  financing, 
and/or  technical 
and /or 
on.  construction. 

.  ownership  and 
ownership;  and 

service,  parts 
training  centers 


:  joii  it 
Pro! 


fron 

tie 


trans  lortation  i 


7.  Engage  in  joint  promotional 
activities,  such  as  advertising, 
demonstrations,  field  trips,  and  trade 
shows  and  trade  missions;  and  bring 
together,  from  time  to  time,  groups  of 
Members  to  plan  and  discuss  how  to 
fulfill  technical  and  commercial  Product 
and  Service  requirements  of  specific 
export  customers  in  order  to  develop 
existing  or  new  Export  Markets. 

8.  Establish  and  operate  jointly  owned 
subsidiaries  of  other  joint  venture 
entities  owned  exclusively  by  Members 
for  the  purposes  of  engaging  in  the 
Export  Trade  Activities  and  Methods  of 
Operation  herein  other  than  the 
licensing  of  associated  Technology 
Rights  pursuant  to  paragraph  15.  NGA 
and/or  one  or  more  of  its  Members  may 
establish  and  operate  joint  ventures  for 
operations  in  Export  Markets  with  non- 
Members,  including  (a)  public-sector 
foreign  corporations  and  other  foreign 
governmental  entities,  and/or  (b) 
private-sector  foreign  entities  such  as 
corporations. 

EFFECTIVE  DATE:  June  13. 1991. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 

Dated:  September  11. 1991. 
George  Muller, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  91-22362  Filed  9-16-91;  8:45  am] 

BILUNQ  CODE  3510-OR-U 


Columbia  University  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  8&-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Dock^  Number:  91-079.  ApplicanL 
Columbia  University,  New  York,  NY 
10032.  Instrument:  Electron  Microscope, 
Model  JEM-IOOSX.  Manufacturer  JEOL 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
56  FR  30558,  July  3, 1991.  Order  Date: 
March  27. 1991. 

Docket  Number:  91-083.  Applicant: 
Fox  Chase  Cancer  Center,  Philadelphia, 
PA  19111.  Instrument:  Electron 
Microscope,  Model  EM-OOO. 


Manufacturer  Carl  Zeiss,  West 
Germany.  Intended  Use:  See  notice  at  56 
FR  28372,  June  20, 1991.  Order  Date: 
March  8, 1991. 

Docket  Number:  91-085.  Applicant: 
The  Christ  Hospital,  Cincinnati.  OH 
45219.  Instrument:  Electron  Microscope. 
Model  JEM-lOOCXn.  Manufacturer 
JEOL  Ltd.,  Japan,  Intended  Use:  See 
notice  at  56  FR  30558.  July  3, 1991. 
Application  Received  by  Commissioner 
of  Customs:  June  5, 1991. 

Docket  Number  91-089.  Applicant: 
Idaho  State  University,  Pocatello,  ID 
83209.  Instrument:  Electron  Microscope. 
Model  EM  900.  Manufacturer  Carl 
Zeiss.  West  Germany.  Intended  Use:  See 
notice  at  56  FR  30558,  July  3. 1991.  Order 
Date:  March  14, 1991. 

Docket  Number  91-090.  Applicant: 
Columbia  University,  New  York,  NY 
10032.  Instrument:  Electron  Microscope, 
Model  JEM-1200EX.  Manufacturer  JEOL 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
56  FR  30558,  July  3. 1991.  Order  Date: 
March  27, 1991. 

Docket  Number  91-093.  Applicant 
Trustees  of  Boston  University,  Boston, 
MA  02118-2394.  Instrument:  Electron 
Microscope  Model  CM  12. 
Manufacturer  N.V.  Philips,  The 
Netherlands,  Intended  Use:  See  notice  at 
56  FR  32405,  July  16, 1991.  Order  Date: 
May  16, 1991. 

Docket  Number  91-096.  Applicant: 
Hamilton  College,  Clinton,  NY  13323. 
Instrument:  Electron  Microscope,  Model 
JEM  1200EXII/SEG/DP/DP. 
Manufacturer  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  56  FR  34186, 
July  26. 1991.  Order  Date:  May  31, 1991. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactitred  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 
Frank  W.  Crael, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-22367  Filed  9-16-01;  8:45  am] 

BILUNQ  CODE  3S10-fS-M 
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DEPARTMENT  OF  DEFENSE 

PutHic  Information  Collection 
Requirement  SutMnitted  to  0MB  for 
Review 

action:  Notice. 

Tlie  Department  of  Defense  lias 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworlc  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  From,  and 
Applicable  OMB  Control  Number  1991 
Reserve  Components  Survey  of  Spouses. 

Type  of  Request:  Expedited 
submission — Approval  Date  Requested: 
Oct  15. 1991. 

Average  Burden  Hours/Minutes  per 
Response:  20  minutes. 
'   Responses  per  Respondent  One. 

Number  of  Respondents:  26,325. 

Annual  Burden  Hours:  8,775. 

Annual  Responses:  26,325. 

Needs  and  Uses:  The  purpose  of  this 
survey  is  to  assess  the  impact  of 
Operation  Desert  Shield/Desert  Storm 
on  reserve  families.  This  survey  along 
with  the  1991  Reserve  Components 
Survey  of  Officer  and  Enlisted  Personnel 
together  will  assess  intentions  with 
regard  to  staying  in  the  reserves  and 
perspective  on  the  role  in  the  war. 
treatment  by  the  Department,  and  the 
impact  on  families  and  fmances. 

Affected  Public:  Individuals  with  a 
spouse  in  the  National  Guard/Reserves. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer, 
room  3235,  New  Executive  O^ce 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  VA  22202-4302 

Dated:  September  12, 1991. 
L.M.  ByDum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-22344  Filed  »-16-91;  8:45  am] 
MLLMQ  COM  M1(M)1-M 


Public  Infonnatlon  Collection 
Requirement  SutHnitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworlc  Reduction  Act  (44  U.S.C 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement,  part  211,  Acquisition 
and  Distribution  of  Commercial 
Products;  OMB  Control  Number  0704- 
0318. 

Type  of  Request-  Revision  of  a 
currently  approved  collection. 

Average  Burden  » Recordkeeping 
Burden  Hours  per  Response:  2. 

Responses  per  Respondent:  1. 

Number  of  Respondents:  60. 

Annual  Burden  Hours:  120. 

Annual  Responses:  00. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  required  for  the  simplified 
contract  for  the  acquisition  of 
commercial  items  by  DoD.  A  new 
solicitation  provision  in  the  DoD  FAR 
Supplement  DFARS  252.211-7012, 
"Certifications — Commercial  Items — 
Competitive  Acquisitions"  requires 
offerors  respondiing  to  a  solicitation  to 
identify  Government  production  and 
research  property,  if  any,  that  will  be 
used  in  conjunction  with  production  of 
the  commercial  item  offered.  The 
information  submitted  will  be  used  by 
the  Government  to  insure  that  offerors 
who  are  in  possession  of  Government 
production  and  research  property  are 
not  provided  an  unfair  advantage  over 
competitors. 

Affected  Public:  Businesses  or  other 
for-profit.  Non-Profit  Institutions,  and 
Small  Businesses  or  organizations. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  Mr.  Weiss  at 
Office  of  Management  and  Budget,  Desk 
Officer  for  DoD.  room  3235.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from.  Mr. 
Pearce,  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington.  Virginia  22202- 
4302,  telephone  (202)  746-0933. 


Dated:  September  12. 1981. 
UMBynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-22345  Filed  9-16-01:  8:45  am] 
■KIMM  COW  »10-«1-ll 


Pul)llc  Information  Collection 
Requirement  SulMnltted  to  OMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Evaluation  of  CHAMPUS  Reform  (CRI 
and  CAM  Demonstrations)  Beneficiary 
Survey. 

Type  of  Request-  Reinstatement  of 
previously  approved  collection  for 
which  approval  has  expired. 

Average  Burden  Hours /Minutes  per 
Response:  18  minutes. 

Responses  per  Respondent  1. 

Number  of  Respondents:  7.000. 

Annual  Burden  Hours:  2.100. 

Annual  Responses:  7.000. 

Needs  and  Uses:  The  Department  of 
Defense  has  undertaken  to  demonstrate 
major  reforms  to  CHAMPUS,  called  the 
CHAMPUS  Reform  Initiative  and  the 
Catchment  Area  Management 
Demonstration.  Evaluation  of  the  impact 
of  the  demonstration  will  rely  heavily  on 
DoD  data  systems,  but  a  beneficiary 
survey  will  be  required  to  supply  crucial 
missing  data  on  access  to  care,  costs, 
and  beneficiary  satisfaction. 

Affected  Public  Individuals  or 
Households. 

Frequency:  Two  individual  surveys. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Mr.  Joseph  F. 
Lackey. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Lackey  at  the  Office  of  Management 
and  Budget.  Desk  Officer,  room  3002. 
New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  William  P.  Pearce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington.  VA  22202-4302. 
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Dated:  September  12. 1991. 
LM.  Bynum, 

Alternate  OSD  FedemI  Register  Liaison 
Officer.  Department  ^Defense. 
(FR  Doc  91-22340  Fi|ad  »-10-«l:  B:4S  am] 

MLLMQ  COOC  MMMt^ 


HFikdl 


Public  Infonnatioii  CoU«ction 
RequirMnent  Subailtted  to  0MB  for 
Review. 


action:  Notice 


The  Department  of  Defense  has 
submitted  to  OMBior  clearance  the 
following  proposal!  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduct  on  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicabh  Form,  and 
Applicable  OMB  C  ontrol  Number  Air 
Force  ROTC  CoUe;  le  Scholarship 
Application:  AF  Fc  rm  113:  OMB  No. 
0701-0101. 

Type  of  Request  Revision. 

Average  Burden  Hours /Minutes  pt  r 
Response:  42  Minu  tes. 

Responses  per  R  espondent  1. 

Number  ofRespi  indents:  16,000. 

Annual  Burden  I  lours:  11.200. 

Annual  Responses:  16,000. 

Needs  and  Usesi  This  application  is 
used  by  the  Air  Fojt:e  ROTC  Central 
Scholarship  Selection  Board  to  evaluate 
applications  for  a  college  scholarship. 
Respondents  are  high  school  students  or 
graduates  between  the  ages  of  16  and  21 
years.  I 

/l^ec/et/AiW/c;  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  pn  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  thd  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  request!  for  copies  of  the 
information  colled  ion  proposal  should 
be  sent  to  Mr.  Pea^e,  WHS/DIOR,  1215 
lefferson  Davis  Hi;  [hway,  suite  1204, 
Arlington.  Virginia  22202-4302. 

L.M.  Bynum. 

A  Itemate  OSD  Fedei  til  Register  Liaison 
Officer.  Department  pf  Defense. 

Dated:  September  12. 1991. 
|FR  Doc.  91-22347  Filed  9-16-91:  B:45  am] 

BiUJNQ  CODE  »1«-01<l 


IMI 


Offic*  of  tlw  SMratary 

Secrecy /Nondisclosure  Agreements; 
Ctartflcatlon  of  ttte  RighU  and 
Obligations  of  Ail  NSA  EmpioyeM, 
Former  HSA  Employees,  and  Otfwr 
Individuals  Who  Signed  NSA  Secrecy 
Agreements  Prior  to  the  Date  of  This 
Notice 

AOCNCV:  National  Security  Agency, 

DOD. 

action:  Notice. 

In  accordance  with  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act  for  Fiscal  Year  1991, 
effective  November  5, 1990,  the 
following  language  shall  be  considered 
to  be  incor]}orated  ir  to  and  a  part  of  any 
NSA-sponsored  regulation,  policy,  form, 
or  nondisclosure  agreement  executed  by 
any  NSA  employee,  former  NSA 
employee,  or  any  oL'ier  individual  prior 
to  the  date  of  this  notice. 

These  restrictions  are  consistent  with 
and  do  not  supersede,  conflict  vnth  or 
otherwise  alter  the  employee 
obligations,  rights  or  liabilities  created 
by  Executive  Order  12356:  section  7211 
of  title  5.  United  States  code  (governing 
disclosures  to  Congress}:  section  1034  of 
title  10.  United  States  Code,  as  amended 
by  the  Military  Whistleblower 
Protection  Act  (governing  disclosiu«  to 
Congress  by  members  of  the  military); 
section  2302(b)(8)  of  title  5,  United 
States  Code,  as  amended  by  the 
Whistleblower  Protection  Act 
(governing  disclosures  of  illegality. 
waste,  fraud,  abuse  or  public  health  or 
safety  threats);  the  Intelligence 
Identities  Protection  Act  of  1982  (50 
U.S.C.  421  et  seq.)  (governing  disclosures 
that  could  expose  confidential 
Government  agents),  and  statutes  which 
protect  against  disclosures  that  may 
compromise  national  security,  including 
section  641,  793,  794.  798  and  952  of  title 
18,  United  States  Code,  and  section  4(b) 
of  the  Subversive  Activities  Act  of  1950 
(50  U.S.C.  783(b)).  The  definitions, 
requirements,  obligations,  rights, 
sanctions  and  liabilities  created  by  said 
Executive  Order  and  listed  statutes  are 
incorporated  into  this  Agreement  and 
are  controlling. 

Through  this  notice,  all  those  persons 
who  have  executed  or  will  execute  NSA 
nondisclosure  agreements  prior  to 
publication  of  this  notice  are  advised 
.  that  their  continued  access  to  classified 
information  will  be  governed  by  the 
nondisclosure  agreement  they  signed, 
and  such  nondisclosure  agreements  will 
be  interpreted  consistent  with  the  new 
language.  This  new  language  is 
consistent  with  the  provisions  of 
previously  e>  ecuted  nondisclosure 


forms,  and  nondiadosure  agreements 
executed  prior  to  the  date  of  this  notice 
remain  fully  valid  and  enforceable.  This 
language  in  no  way  changes  the 
substantive  law  with  respect  to  the 
rights  and  obligations  created  by  any 
nondisclosure  agreements,  but  rather 
merely  provides  that  those  rights  and 
obligations  are  to  be  read  consistently 
with  the  Executive  Order  and  statutes 
identified  in  the  new  language. 

Any  person  who  executed  a 
nondisclosure  agreement  prior  to  the 
publication  of  this  notice  does  not  need 
to  execute  a  new  agreement  However, 
he  or  she  may  elect  to  sign  and 
substitute  a  new  agreement,  containing 
the  prescribed  language,  for  the 
previously  signed  agreement.  Persons 
executing  nondisclosure  agreements  in 
the  future  will  sign  statements 
containing  the  prescribed  language. 
Relevant  nondisclosure  agreements, 
regulations  and  policies  will  be  revised 
to  include  the  new  language. 

For  the  purposes  of  this  notice,  the 
terms  "Secrecy  Agreement"  and 
"nondisclosure  agreement"  shall  be 
interchangeable  and  shall  apply  to  all 
agreements  executed  by  those  seeking 
access  to  classiffed  information. 

Dated:  September  12. 1991. 
L.  14.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  91-22348  Filed  9-ie-«l:  8:45  am] 

MLUNQ  COW  tS1»-0VM 


Department  Of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meetings:  2  October  1991. 

Time:  0900-1630  hours. 

Place:  U.S.  Army  Aviation  Systems 
Command,  St  Louis,  Missouri. 

Agenda:  The  Army  Science  Board 
(ASB)  members  of  Uie  Ad  Hoc  Study 
Group  on  Improving  the  Quality  of 
Science  and  Engineering  in  the  Army 
will  meet  with  the  Commanders  and 
staff  members  of  the  U.S.  Army  Aviation 
Systems  Command  and  U.S.  Army 
Troops  Support  Command  to  discuss 
their  efforts  to  capture  indicators  of 
quality  of  research  and  development 
(R&D)  work  and  personnel,  and  improve 
the  quality  of  engineering  and  science  in 
the  Army.  This  meeting  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
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with  the  committee  at  the  time  and  in 
the  manner  pennitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (703)  605-0781/0782. 
Sdly  A.  Wunar. 

Administrative  Officer  Army  Science  Board. 
(FR  Doc.  91-22354  Filed  »-18-«l:  S:45  am] 
MUJNQ  COM  trie-oMi 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  SecofKlary 
Education 

Intent  to  Repay  to  the  Louieiana  State 
Department  of  Education  Funds 
Recovered  as  a  Result  of  Final  Auifit 
Detenninations 

AQENCV:  Department  of  Education. 
action:  Notice  of  intent  to  award 
grantback  funds. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234e  (1982),  the  U.S. 
Secretary  of  Education  (Secretary) 
intends  to  repay  to  the  Louisiana  State 
Department  of  Education,  the  State 
educational  agency  (SEA).  $495,879,  an 
amount  that  is  approximately  74  percent 
of  the  funds  recovered  by  the  U.S. 
Department  of  Education  (Department) 
under  chapter  2  of  the  Education 
Consohdation  and  Improvement  Act 
(ECIA).  This  notice  describes  the  SEA's 
plans  for  use  of  the  repaid  funds  and  the 
terms  and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  The  notice  invites  comments 
on  the  proposed  grantback. 
DATCS:  All  conunents  must  be  received 
on  or  before  October  17, 1991. 
ADOncsSES:  Comments  concerning  the 
grantback  should  be  addressed  to  Mrs. 
Alicia  Coro,  Director,  School 
Improvement  Programs,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  Washington,  DC 
20202-«439. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Mrs.  Alicia  Coro,  Telephone:  (202)  401- 
0657.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  area  code, 
telephone  706-9330)  between  8  a.m.  and 
7  p.m..  Eastern  time. 
SUPPtEMENTARV  information: 

A.  Background 

The  Department  has  recovered 
$671,166  plus  interest  from  the  SEA  in 
full  satisfaction  of  certain  claims  arising 
from  audits  conducted  by  the  Louisiana 


Office  of  Legislative  Auditor  under  the 
Single  Audit  Act  of  1984.  The  audits  in 
question  covered  the  SEA's 
administration  of  Federal  programs  for 
fiscal  years  (FYs)  1984-1986. 

The  claims  at  issue  involved  the 
SEA's  administration  of  chapter  2  of  the 
ECIA.  Specifically,  the  final  audit 
determinations  of  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  (Assistant  Secretary)  found 
that  chapter  2  funds  had  been  spent  in 
violation  of  section  585(b)  of  chapter  2. 
which  required  that  chapter  2  funds  be 
used  only  to  supplement  and,  to  the 
extent  practical,  increase  the  level  of 
funds  that  would  be  made  available 
from  non-Federal  sources  in  the  absence 
of  chapter  2  funds  and  in  no  case 
supplant  funds  from  non-Federal 
sources.  The  SEA  appealed  the 
determinations  of  the  Assistant 
Secretary  to  the  Education  Appeal 
Board  (EAB).  The  EAB  issued  initial 
decisions  that  sustained  the  Assistant 
Secretary's  determinations  and  those 
decisions  became  the  Secretary's  final 
decisions  on  November  6, 1988  and  July 
4, 1989.  respectively.  As  a  result,  the 
SEA  repaid  $671,166  plus  interest  and  all 
claims  arising  from  these  determinations 
were  resolved. 

Although  the  final  audit 
determinations  resulted  from  improper 
expenditures  of  chapter  2  ECIA  funds, 
that  program  has  been  repealed. 
Subsequent  audit  work  conducted  in  FY 
1988  revealed  no  violations  as 
previously  noted  had  occurred.  In 
addition,  the  SEA  has  changed  its 
procedures  for  allocating  chapter  2 
funds.  Prior  to  the  audit,  chapter  2  funds 
were  administered  by  the  office  of  the 
State  Superintendent.  All  chapter  2 
funds  are  now  administered  by  the 
Bureau  of  Consolidated  Education 
Programs.  All  SEA  requests  for  chapter 
2  funds  are  channeled  through  the 
chapter  2  staff  to  determine  the 
eligibility  of  the  request.  These  requests 
are  also  reviewed  by  the  chapter  2  State 
Advisory  Committee  which  gives 
recommendations  on  which  projects 
might  be  funded.  Finally,  the  State 
Board  of  Education  has  final  approval  of 
all  chapter  2  SEA  subgrantt. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C 
1234e(a)  (1982),  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  local  educational  agency 
(LEA)  affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 


recovered  funds.  The  Secretary  may 
enter  into  this  "grantback"  arrangement 
if  the  Secretary  determines  that  the— 

(1)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  requirements  of  the 
applicable  program; 

(2)  The  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception:  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purpose  of  the 
program  under  which  the  funds  were 
originally  granted. 

C  Plan  for  Use  of  Funds  Awarded 
Under  •  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$495,879  and  has  submitted  a  plan  for 
use  of  those  funds  for  allowable 
activities  and  costs  under  chapter  2  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended.  The 
SEA  proposes  to  use  the  funds  to 
supplement  the  level  of  technical 
assistance  provided  to  LEAs  for  the 
effective  implementation  of  the  chapter 
2  program.  Specifically,  the  SEA  would 
use  $150,000  of  the  grantback  funds  to 
fund  a  State-wide  study  on  school-based 
management  focusing  on  effective 
schools  programs,  which  would  be  used 
to  assist  in  determining  the  most 
important  factors  in  improving 
education  in  Louisiana.  The  SEA  also 
plans  to  use  $280,000  of  grantback  funds 
to  fund  four  regional  programs  to  train 
parents  and  teachers  to  work  effectively 
with  pre-school  age  children.  These 
programs  would  also  foster  community 
and  business  partnerships  for  involving 
parents  in  the  education  of  their 
children.  In  addition,  curriculum 
materials  would  be  developed  for  use  by 
participating  parents.  All  these  activities 
would  supplement  the  activities  of  four 
regional  programs  to  be  funded  by  the 
State.  Finally,  the  SEA  would  use 
$65,879  to  develop  a  process  to  assess 
the  State's  numerous  dropout  programs 
in  order  to  determine  the  effectiveness 
of  these  programs.  Programs  identified 
as  promising  would  be  validated  and,  if 
found  effective,  disseminated. 
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The  Secretary  h« 
the  plans  submitte 
upon  that  review, 
determined  that  i 
section  456  of  GEP/ 


carefully  reviewed 
by  the  SEA.  Based 
le  Secretary  has 
conditions  under 

have  been  met. 


These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  prdsent  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not! precluded  from 
taking  appropriate  administrative 
action.  In  finding  thkt  the  conditions  of 
section  456  of  GEPA  have  been  met.  the 
Secretary  makes  na  determination 
concerning  any  penjding  audit 
recommendations  at  final  audit 
determinations.       I 

E.  Notice  of  the  Se<s«tary'8  Intent  to 
Enter  Into  a  Grantb^ck  Arrangement 

Section  456(d)  of  CEPA  requires  that, 
at  least  30  days  befpre  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  the  Secretary  must  publish  in 
the  Federal  Registet  a  notice  of  intent  to 
do  so,  and  the  term^  and  conditions 
under  which  the  parent  will  be  made. 

In  accordance  with  section  456(d]  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  tq  make  funds 
available  to  the  Louisiana  SEA  under  a 
grantback  arrangenient.  The  grantback 
award  would  be  in  the  amount  of 
$495,879  which  is  approximately  74 
percent  of  the  recovered  funds. 

F.  Terms  and  Condiiions  Under  Which 
Payment  Under  a  Grantback 
Arrangement  Woul4  Be  Made 

The  SEA  agrees  tb  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 


arrangement  would 


be  made: 


(1)  The  funds  aw«  rded  under  the 
grantback  must  be  i  pent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendmenu  to  the  plan  that 
are  approved  in  advance  by  the 
Secretary!  and 

(c)  The  budget  th^t  was  submitted 
with  the  plan  and  amendments  to  the 
budget  that  are  apppved  in  advance  by 
the  Secretary. 

(2)  All  fimds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30. 1992  in 
accordance  with  section  456(c)  of  GEPA. 


(3)  The  SEA  will 


not  later  than 


January  1, 1993.  subpit  a  report  to  the 
Secretary  that- 


(a)  Indicates  that 
under  the  grantbacli 


the  funds  awarded 
have  been  spent  in 


accordance  with  th(  i  proposed  plan  and 
approved  budget,  ai  id 


(b)  Describes  the  results  and 
effectiveness  of  the  projects  for  which 
the  funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement 

(5)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  any  debts  that 
become  overdue,  or  enter  into  a 
repayment  agreement  for  those  debts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.151.  chapter  2  of  title  I  of  the 
Elementary  and  Secondary  Education  Act  of 
1965,  as  amended] 

Dated:  September  11, 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[PR  Doc  91-22249  Filed  9-16-«l;  8:45  am] 

BILUNQ  COOC  40M>-««-M 


DEPARTMENT  OF  ENERGY 

DOE  Held  Office,  Chicago;  Award  of 
Financial  Assistance  Based  Upon 
Acceptance  of  an  Unsolicited 
Application;  ttie  Puip  and  Paper 
Research  Institute  of  Canada 

aqency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  financial  assistance 
award  based  upon  acceptance  of  an 
unsolicited  application. 

summary:  The  Department  of  Energy 
(DOE),  announces  that  pursuant  to  DOE 
Financial  Assistance  Rules  10  CFR.14{f), 
it  intends  to  award  a  grant  to  the  Pulp 
and  Paper  Research  Institute  of  Canada 
(PAPRICAN)  in  support  of  a  project 
entitled.  'T)epartment  of  Kraft  Black 
Liquor  Recovery  Process  Based  on  Low 
Temperature  Processing  in  Fluidized 
Beds".  The  anticipated  overall  objective 
of  this  project  is  to  provide  an  enhanced 
understanding  of  the  technology  for 
recovering  kraft  pulping  process 
chemicals  and  energy  through  an 
alternative  process,  which  will  assist 
industry  in  evaluating  proposed 
operational  and  design  changes, 
therefore  improving  thermal  efficiency 
by  as  much  as  5-7%  and  productivity  of 
pulp  by  10-20%. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  award  will  provide  for  the 
development  of  alternative  recovery 
processes  on  fundamental  properties, 
spray  systems  and  combustion  research 
on  black  liquor.  Alternative  processes 
will  have  a  substantial  impact  on  energy 
usage  in  the  pulp  and  paper  industry. 
The  potential  energy  savings  are  at  least 
0.10  QUADS.  In  North  America  alone 
the  value  of  increased  steam  generation 
could  exceed  $200  million  per  year.  The 


potential  value  of  prodoction  capacity 
gains  exceed  $800  million. 

The  grant  application  is  being 
accepted  by  DOE  because  the  la^ft 
pulping  process  is  the  dominant  pulping 
process  in  the  U.S.  paper  industry  today. 
The  project  period  for  the  grant  award  is 
approximately  14  months,  expected  to 
begin  October  of  1991.  DOE  plans  to 
provide  funding  in  the  amount  of 
$60,000.00  for  this  budget  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  V.  Harper,  U.S.  Department  of 
Energy,  DOE  Field  Office,  Chicago.  9800 
South  Cass  Avenue,  Argonne,  IL  60439. 
(706)  972-2842. 

Issued  in  Qiicaga  Illinois  on  September  10, 
1991. 

Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
(FR  Doc.  Sl-22359  Filed  »-ie-91:  8:45  amj 
BOUNQ  COOE  •4S0-01-N 


Chicago  Field  Office;  Financial 
Assistance  Award;  Purdue  Research 
Foundation 

agency:  U.S.  Department  of  Energy. 

ACTION:  Intent  to  award  based  on  an 
unsolicited  appUcation. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  the 
provisions  of  10  CFR  600.14,  it  intends  to 
awEird  a  grant  based  on  an  unsolicited 
apphcation  received  from  Purdue 
Research  Foundation  for  research  and 
development  in  the  Production  of  Higher 
Value  Chemicals  from  Food  Process 
Wastes  Using  a  Novel  Fermentor- 
Separator. 

The  determination  to  make  this  award 
is  based  on  the  following  information:  A 
technical  evaluation  of  tibe  proposed 
project  was  performed  pursuant  to  10 
CFR  600.14  (d)  and  (e).  It  is  determined 
that  the  proposed  project  is  meritorious 
based  on  the  fact  that  it  will  provide 
vahie  to  all  food  processing  companies 
with  similar  product  waste  streams.  The 
probability  of  achieving  the  anticipated 
objectives  are  extremely  high.  The 
facilities  and  qualifications  of  the  key 
personnel  are  appropriate.  DOE  knows 
of  no  other  entity  which  is  conducting  or 
planning  to  conduct  such  an  effort.  This 
effort  is  considered  suitable  for 
noncompetitive  financial  assistance  and 
a  competitive  solicitation  would  be 
inappropriate. 

The  DOE  share  of  funding  is 
estimated  at  $499,926.00  and  shall  be 
used  to  pay  for  salaries  and  wages, 
fringe  benefits,  equipment,  travel,  direct 
and  indirect  costs.  The  anticipated  term 
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of  the  grant  is  September  26, 1991 
through  December  31, 1993. 

FOR  niRTHER  INFORMATION  CONTACT: 

Frederick  T.  Sienko.  U.S.  Department  of 
Energy.  DOE  Field  Office.  Chicago. 
Contracts  Division.  9800  South  Cass 
Avenue.  Argonne.  IL  60439  (708)  972- 
2115.  Marlene  M.  Kolicius.  U.S. 
Department  of  Energy.  DOE  Field  Office, 
Chicago,  9800  South  Cass  Avenue. 
Argonne,  IL  60439. 

Issued  in  Chicago,  Illinois  on  September  10, 
1991. 

Hmothy  8.  Crawford, 
Assistant  Manager  for  Administration. 
[FR  Doc  91-22358  Filed  9-16-91;  8:45  am] 
WUMQ  COOC  MM-OI-M 


DOE  Held  Office,  Chicago; 
Noncompetitive  Award  of  Hnandal 
Assistance,  Southern  States  Enorgy 
Board 

agency:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE),  DOE  Field  Office,  Chicago, 
through  the  Atlanta  Support  Office, 
announces  that  pursuant  to  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2).  it  intends  to  award  a  grant  to 
the  Southern  States  Energy  Board.  The 
award  represents  the  initial  funding  for 
a  proposed  program  to  implement 
strategies  for  conservation  and 
renewable  energy  resource  use  in  the 
sixteen  Southern  States  and  the 
Commonwealth  of  Puerto  Rico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Feltus.  U.S.  Department  of 
Energy,  Atlanta  Support  Office,  730 
Peachtree  Street,  NE..  Atlanta,  Georgia 
30308.  (404)  347-2697. 
8UPFLEMENTARY  INFORMATION:  The 
SSEB  will  create  a  committee  on 
conservation  and  renewable  energy  to 
identify  conservation  and  renewable 
energy  options  and  develop  strategies 
for  implementing  conservation  and 
renewable  energy  initiatives  to  address 
regional  and  national  concerns.  The 
committee  will  create  four  task  forces 
that  will  focus  on  specific  areas.  The 
task  forces  and  some  of  the  areas  being 
proposed  are: 
— Integrated  Resource  Planning  Task 

Force 
— Hazardous  Waste  Task  Force 
— Renewable  Energy  Resources  Task 

Force 
— Waste-to-Energy  and  Recycling  Task 

Force 

The  grant  application  is  being 
accepted  by  DOE  because  the  Southern 
States  Energy  Board  uniquely  has 


developed  the  organization  and  contacts 
with  the  Governors,  legislative  bodies 
and  public  utility  regulatory 
Commissioners  to  conduct  such  a 
project.  The  initial  project  period  for  the 
grant  award  is  a  one-year  period, 
expected  to  begin  in  September  1991. 
DOE  plans  to  provide  funding  in  the 
amount  of  $75,000.00. 

Issued  in  Chicago,  Illinois  on  September  10, 
1991. 

Timothy  8.  Crawfccd. 
Assistant  Manager  for  Administration. 
[FR  Doc.  91-22360  Filed  9-16-91;  8.45  am] 
BILLINO  COOC  •4S»-ei-M 


Federal  Energy  Regulatory 
Commission 

[ProjM:t  No.  2230-005  Alaska] 

City  of  Sitka;  Availability  of 
Environmental  Assessment 

September  10, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1909  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  amendment  of  license  for 
the  proposed  Blue  Lake  Project  located 
on  Sawmill  Creek  (formerly  the 
Medvetcha  River)  in  Borouigh  of  Sitka, 
near  Sitka.  AK,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE^ 
Washington.  DC  20426. 
Lois  D.  Cashall. 
Secretary. 

[FR  Doc  91-22255  Filed  9-16-91;  6:45  am] 
MUHM  COOC  tnr-oi-M 


IProfect  Na  7960-O00  New  HampsMre/ 
Vermont] 

Wyoming  Vtfley  Hydro  Partners,  Ltd^ 
Declaring  Application  ready  for 
Environmental  Analysis 

September  la  1991. 

Take  notice  that  the  application  for 
license  for  the  Wyoming  Valley  Project 
No.  7960.  is  ready  for  environmental 


analysis  and  comments  are  sought  on 
the  merits  of  the  application. 

The  Commission  directs,  pursuant  to 
S  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991.  56  FR  23108 
(May  20. 1991)).  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  by  the  comment  date 
specified  in  this  notice  (including 
mandatory  and  recommended  terms  and 
conditions  or  prescriptions  pursuant  to 
sections  4(e),  18,  30(c)  of  the  Federal 
Power  Act  (FPA).  and  section  405(d)  of 
the  Public  Utility  Regulatory  Policies 
Act,  the  Fish  and  Wildlife  Coordination 
Act  the  National  Historic  Preservation 
Act.  the  Historical  and  Archeological 
Preservation  Act  the  National 
Environmental  Policy  Act  and  other 
applicable  statutes).  All  reply  commeqts 
must  be  filed  with  the  Commission 
within  45  days  from  the  comment  date. 

Comment  date:  November  12, 1991. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  Utle  "COMMENTS."  "REPLY 
COMMENTS." 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address  and  telephone  number  of 
the  person  submitting  the  filing:  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission,  Room 
1027,  at  the  above  address.  Each  filing 
must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  for  this  proceeding,  and  any 
affected  resource  agencies  and  Indian 
tribes. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008.  Requests  for  additional 
procedures  and  replies  to  such  requests 
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Granite  State  Ga| 
Proposed  Changjes 


may  be  filed  in  accordance  with  18  CFR 

4.34(a)  and  (c). 

Lois  D.  CashelL 

Secretary. 

|FR  Doc.  91-22253  rtled  9-16-81;  8:45  am] 

KLUNQ  CODE  6717-01-  M 


[Docket  Nos.  TQ92|-1-4-000  and  TM92-1-4- 
000] 


Transmission,  Inc^ 
In  Rates 


that 


3(01 


September  10. 1991 

Take  notice 
Granite  State  Ga 
(Granite  State 
Westborough, 
5039,  tendered  foi 
Commission  the 
listed  below  in  its 
Second  Revised 
Revised  Volume 
changes  in  rates 
October  1. 1991: 

Second  Revised  Volume 

Sixth  Revised  Sixth 
Third  Revised  Shee' 
Sixth  Revised  Sheel 


on  September  6, 1991, 
Transmission.  Inc. 
Friberg  Parkway, 
M^sachusetts  01581- 
filing  with  the 
revised  tariff  sheets 
FERC  Gas  Tariff, 
Volume  No.  1  and  First 
2,  containing 
effectiveness  on 


No. 


f  jr  I 


First  Revised  Volun  e  No.  2 

First  Revised  Sheet  "^o.  29 


ase 


sa  es. 


Granite  State,  the 
ch£  nges  reflect  its 

gas  costs  and  sales 
ter  of  1991  and  other 
,  storage  and 
services  to  reflect  the 
Anni  al  Charges 

thp  fiscal  year  beginning 

the  proposed  rate 
appli  :able  to  Granite 
risdictio  lal  services  rendered 
Company  and 
Inc.  Granite  State 
copies  of  its  filing 
its  customers  and  the 
commissions  of  the  States  of 
Massachu  jetts  and  New 


According  to 
proposed  rate 
projected  purch 
for  the  fourth  qua 
adjustments  to 
transportation 
effect  of  the 
Adjustment  for 
October  1, 1991. 

It  is  stated  that 
changes  are 
State's  ju 
to  Bay  State  Gas 
Northern  Utilities 
further  states  thai 
were  served  upor 
regulatory 
Maine, 
Hampshire. 

Any  person 
protest  said  filing 
intervene  or 
Energy  Regulator ' 
North  Capitol 
DC  20426  in 
and  214  of  the 
Practice  and 
and  385.214).  All 
protests  should  b 
September  17, 
considered  by  the 
determining  the 
taken,  but  will  no 
protestants  parti 
Any  person 
to  the  proceeding 


19<1 


es 


No.l 

Revised  Sheet  No.  21 
No.  22 
No.  25 


de^ring  to  be  heard  or  to 
should  file  a  motion  to 
prot^t  with  the  Federal 
Commission,  825 
Street,  NE.,  Washington, 
accoi  dance  with  Rules  211 

Co  nmission's  Rules  of 
Proc  ;dures  (18  CFR  385.211 
i  uch  motions  or 
filed  on  or  before 
Protests  will  be 
Commission  in 
appropriate  action  to  be 
serve  to  make 
to  the  proceeding, 
wishi  ig  to  become  a  party 
or  to  participate  as  a 


party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-22298  Filed  9-16-91:  8:45  amj 

BtLLMQ  COOC  •717-01-M 


[DOCKET  NO.  TO92-1-46-000] 

Kentucky  West  Virginia  Gas  Co,; 
Proposed  Change  in  FERC  Gas  Tariff 

September  10, 1991. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  September  5, 1991,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  Out-of- 
Cycle  PGA  filing,  which  includes  Thirty- 
first  Revised  Sheet  No.  41  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  to  become  effective  October  1, 1991. 
The  revised  tariff  sheet  reflects  a  current 
increase  of  $.4000  per  Dth  in  the  average 
cost  of  purchased  gas  resulting  in  a 
Weighted  Average  Cost  of  Gas  of 
$1.4691  per  Dth. 

Kentucky  West  states  that,  effective 
October  1, 1991,  pursuant  to  its 
obligations  under  various  gas  purchase 
contracts,  it  has  specified  a  total  price  of 
$1.4619  per  Dth,  inclusive  of  all  taxes 
and  any  other  production-related  cost 
add-ons,  that  it  would  pay  under  these 
contacts. 

Pursuant  to  §  154.51  of  the 
Commission's  regulations,  Kentucky 
West  requests  waiver  of  the  thirty  day 
notice  requirement  to  permit  the  tariff 
sheet  attached  hereto  to  become 
effective  on  October  1, 1991.  In  addition, 
Kentucky  West  requests  waiver  of 
§  154.304  of  the  Commission's 
regulations  and  any  other  provisions  of 
the  Commission's  regulations  necessary 
to  permit  the  attached  tariff  sheet  to 
become  effective  on  October  1, 1991. 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6, 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC.  780  F.2d  1231 
(5th  Cir.  1986),  or  to  which  it  is  or 
becomes  entitled  pursuant  to  any  other 
judicial  and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  §  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  17, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-22259  Filed  9-16-91;  8:45  amj 

BILUNQ  CODE  6717-01-H 


[Docket  Nos.  TM92-2-17-000  and  TM91-13- 
17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  10, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  September  5, 1991  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 

Proposed  to  be  Effective  July  1, 1991 

Sub  Revised  33rd  Revised  Sheet  No.  50.2 
Proposed  to  l>e  Effective  August  1, 1991 
Sub  Revised  35rd  Revised  Sheet  No.  50.2 
Proposed  to  be  Effective  Octol>er  1, 1991 

Sub  Thirty-sixth  Revised  Sheet  No.  50.2 

Texas  Eastern  states  that  these  sheets 
are  being  filed  pursuant  to  Section  4.F  of 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  to  flow  through  changes  in 
CNG  Transmission  Corporation's  (CNG) 
Rate  Schedule  GSS  rates  which  underiie 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3. 

Texas  Eastern  states  that  on  August 
22, 1991  CNG  made  a  compliance  filing 
in  Docket  Nos.  RP88-211,  et  al.,  which 
revised  Rate  Schedule  GSS  rates 
effective  July  1, 1991. 

Texas  Eastern  states  that  it  is  also 
submitting  as  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1,  six 
copies  of  the  following  tariff  sheet: 

Proposed  to  be  Effective  May  1. 1991 
3rd  Sub  33rd  Revised  Sheet  No.  50.2 
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Texas  Eastern  states  that  it  is  filing 
3rd  Sub  33rd  Revised  Sheet  No.  50.2 
effective  May  1, 1991  solely  to  reflect  the 
correct  supersession  of  2nd  Sub  Alt  32nd 
Revised  Sheet  No.  50.2  filed  on  August  1, 
1991  which  was  effective  April  16. 1991. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  17, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doa  91-22260  FUed  0-16-01;  8:45  am] 

BILUNO  COOC  STIT-OI-H 


[Docket  No.  CI91-123-000] 

Omega  Pipeline  Co.;  Application  for  a 
Blanket  Certificate  with  Pregranted 
Abandonment 

September  9, 1991. 

Take  notice  that  on  August  30. 1991. 
Omega  Pipeline  Company  (Omega)  of 
2400  Fourth  National  Bank  BuilcEng, 
Tulsa,  Oklahoma  74119.  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Conunission's  (Commission) 
regulations  thereunder  for  an  unlimited- 
term  blanket  certificate  with  pregranted 
abandonment  authorizing  sales  in 
interstate  commerce  for  resale  of  all 
NGPA  categories  of  natural  gas  which 
are  subject  to  the  Commission's 
jurisdiction  under  the  NGA,  natural  gas 
sold  under  any  existing  or  subsequendy 
approved  pipeline  blanket  certificate 
authorizing  interruptible  sales  of  surplus 
system  supply  (ISS  gas),  any  imported 
natural  gas,  and  any  natural  gas 
purchased  from  a  local  distribution 
company  or  intrastate  pipeline 
company,  all  as  more  hilly  set  forth  in 
the  application  which  is  on  file  with  the 


Commission  and  open  for  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  26. 1991.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  365.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein- must  file  a  petition  to 
bitervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  imlesB  otherwise  advised,  it  will  be 
uimecessary  for  Omega  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-22252  Filed  9-16-91:  8:45  am] 
nujNQ  CODE  srir-oi-M 


[Docket  Na  TM92-1-78-000] 
Overthrust  Pipeline  Co.;  Tariff  FIHng 

September  la  1991. 

Take  notice  that  on  September  9, 1991. 
Overthrust  Pipeline  Company  pursuant 
to  S  154.38(d)(6)  and  part  382  of  the 
Commission's  Regulations,  tendered  for 
filing  and  acceptance  Twelfth  Revised 
Sheet  No.  6  and  First  Revised  Sheet  No. 
4  to  Original  Volume  Nos.  1  and  1-A  of 
its  FERC  Gas  Tariff. 

Overthrust  states  that  this  filing 
implements  the  armual  chaise  unit  rate 
of  $0.0024  per  Mcf  in  each  of  its 
transportation  rate  schedules. 
Overthrust  requests  an  effective  date  of 
October  1, 1991,  for  the  tendered  tariff 
sheets. 

Overthrust  states  that  copies  of  the 
filing  were  served  on  Overthrust's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
335.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  17. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-22257  Filed  9-16-91;  8:45  am] 

BtUMQ  COOC  STIT-OI-M 


(Docket  No.  O-7083-002.  et  aL] 

OXY  USA  Inc^  et  al.;  Appllcatlona  for 
Certlficatea  and  Abandonment  of 
Service  * 

September  10, 1991. 

Take  notice  that  each  of  the 
Apphcants  listed  herein  has  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce  or  to 
abandon  service  as  described  herein,  all 
was  more  fully  described  in  the 
respective  applications  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  26, 1991,  file  with  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protest  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell 
Secretary. 

Filing  Code 

A — Initial  Service 

B — Abandonment 

C — Amendment  to  add  acreage 

D— Assignment  of  acreage 

E — Succession 

F — Partial  Succession 


■  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matten  covered  herein. 


IMI 


47076 


Docket  ^4o.  and 
datefited 


0-7083-002 

8 
8-20-91 
062-1251-018 

B 
6-16-91 


3X), 


OX' 
3> 


2)80, 


(Docket  Na  Tiyi92- 1-55-000] 
Questar  Pipelirw  Co^  Tariff  Filing 


Questar  Pipeline 
18  CFR  2.104, 154i 
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Appficant 


USA  Inc..  Company,  P.O.  Box 
Tuba,  OK  74102. 


Energy   Company,    P.O.    Box 
Dattas,  TX  75221-2880. 


Purchaser  and  location 


Equitrans.   Inc.,   Gauley  Mountain  Coal  Co..   "A" 
Lease,  Fayette  Coun^,  West  Virginia. 

Arkia    Energy    Resources.    KInta    FieM.    La    Fkxa 
County,  Oklahoma. 


Description 


Lease  was  terminated  by  operation  of  law  and 
ownership  reverted  to  Imperial  Colliery  Company 
effective  12-31-78. 

Lease  expired,  well  plugged  and  abandoned. 


[FR  Doc.  91-22251 1  iled  9-16-91;  8:45  am] 

BtLLMG  COOE  S717-«1<  M 


September  10. 1991. 
Take  notice  th<  t  on  September  9, 1991, 
!]ompany  pursuant  to 
38(d)(6)  and  part  382  of 
the  Conimission'a  Regulations,  tendered 
for  filing  and  acci  iptance  the  following 
FERC  Gas  Tariff: 


tarii?  sheets  of  its 


N<i.l 


Original  Volume 

Second  Revised  Thirteenth 

12 
Third  Revised  Shee : 


Original  Volume  Ni  u 
First  Revised  Fourtl  i 


Revised  Sheet  No. 
No.  12-A 


1-A 

Revised  Sheet  No.  5 


Original  Volume  N( .  Z-\ 

First  Revised  Sheet  No.  4 

Original  Volume  Ni  l  3 

First  Revised  Fifth  I  levised  Sheet  No.  8 

Questar  states  Jiat  this  filing 
incorporates  into  jits  sales  and 
transportation  and  into  Clay  Basin 
Storage  Division's  storage  rates  the 
annual  charge  unit  rate  of  $0.0024  per 
Mcf  and  the  elimiiation  of  the  $0.00039 
per  Dth  volumetr  c  surcharge  applicable 
to  the  recovery  o  carrying  costs 
associated  with  tike-or-pay  buyout/ 
buydown  costs.  C  uestar  requests  an 
effective  date  of  I  )ctober  1. 1991.  for  the 
tendered  tariff  sheets. 

Questar  statesjhat  copies  of  the  fihng 
were  served  on  Questar's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  deiiring  to  be  heard  or  to 
protest  said  filina  should  file  a  motion  to 
intervene  or  protf  st  with  the  Federal 
^  Commission.  825 
eet  NE..  Washington, 
rdance  with  18  CFR 
\\  of  the  Commission's 
Mons.  All  such  motions 
1  be  filed  or  or  before 

Protests  will  be 
I  Commission  in 
3propriate  action  to  be 
taken,  but  will  nqt  serve  to  make 
protestants  partit  s  to  the  proceeding, 
ng  to  become  a  party 


Energy  Regulator 
North  Capitol  St 
DC  20426.  in  accc 
385.214  and  385.2t 
Rules  and  Regula 
or  protests  shoul(j 
September  17. 1£ 
considered  by  th^ 
determining  the  i 


Any  person  wish 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  pubUc  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  91-22256  Filed  9-16-91;  8:45  am) 

BtLUNQ  COOC  t717-01-H 

(Docket  No.  CP91-2819-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Extension  of  Time 

September  10. 1991. 

On  September  5. 1991.  Sun  Refining 
and  Marketing  Company  (Sun  R&M) 
filed  a  motion  for  an  extension  of  time  to 
file  protests  and  motions  to  intervene  in 
response  to  the  Commission's  Notice  of 
Application  issued  August  23, 1991,  in 
the  above-docketed  proceeding.  In  its 
motion.  Sun  R&M  states  that  additional 
time  is  needed  to  allow  Sun  R&M  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  to  explore 
settlement  possibilities  in  this 
proceeding.  Sun  R&M  further  states  that 
additional  time  is  required  because  of 
the  press  of  other  business  involving 
company  personnel. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  filing 
protests  and  motions  to  intervene  is 
granted  to  and  including  October  4, 
1991. 

Ijoka  D.  Caslieil, 
Secretary. 

(FR  Doc.  91-22254  Filed  9-16-91;  8:45  amj 
atujNO  COOC  n\t-«y-» 


[Docl(*t  Nos.  RP91-152-000  and  RP91-152- 
001] 


Williams  Natural  Gas  Co.; 
Settlement  Conference 


Informal 


September  10. 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday, 
September  19. 1991,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street  NE..  Washington.  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets.  The  conference  will  commence 


following  the  scheduled  prehearing 
conference. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214  (1991). 

For  additional  information,  contact 
Russell  B.  Mamone  at  (202)  208-0744  or 
lames  A.  Pederson  at  (202)  208-2158. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-22262  Filed  9-16-91;  8:45  am] 
BtLUNQ  COOE  6717-41-M 


Office  of  Energy  Research 

Fusion  Energy  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Fusion  Energy  Advisory 
Committee  (FEAC). 

Date  and  Time:  Tuesday.  September 
24, 1991 — 9  a.m.-5  p.m.;  Wednesday. 
September  25. 1991—9  a.m.-5  p.m. 

Place:  U.S.  Department  of  Energy; 
1000  Independence  Avenue,  room  lE- 
245.  Washington,  DC  20585. 

Contract  Michael  D.  Crisp,  U.S. 
Department  of  Energy,  GTN.  Office  of 
Fusion  Energy  (ER-51);  Office  of  Energy 
Research;  Washington.  DC  20585. 
Telephone:  301-353-4941. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  on  the  complex 
scientific  and  technical  issues  that  arise 
in  the  planning  management,  and 
implementation  of  its  Fusion  Energy 
Program . 

Tentative  Agenda 

Tuesday,  September  24.  1991 

•  Fusion  Energy  Program  Briefing 

•  Charges  to  the  Committee 

•  Public  Comment  (10  Minute  Rule) 
Wednesday,  September  25,  1991 

•  Further  discussion — Charges  to  the 
Committee 

•  Public  Comment  (19  Minute  Rule) 
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Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact:  Michael  D.  Crisp  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  be  facilitate  the  orderly 
conduct  of  business. 

The  meeting  was  previously 
scheduled  for  September  19  and  20, 
1991,  and  was  published  in  56  FR  42610. 
August  28, 1991.  This  meeting  was 
canceled  due  to  scheduling  conflicts  and 
is  hereby  rescheduled  for  September  24 
and  25, 1991. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Reading  Room,  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  September 
11, 1991. 

Howard  H.  Raikea. 

Advisory  Committee,  Management  Officer. 
(FR  Doc.  91-22356  Filed  9-lft-«l;  &'45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3997-4] 

Solicitation  for  Research  Grant 
Proposals,  1992  Exploratory  Research 
Grants 

agency:  Environmental  Protection 

Agency. 

action:  General  research  grant 

solicitation. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA),  through  its 
Office  of  Exploratory  Research  (OER),  is 
seeking  grant  applications  to  conduct 
exploratory  environmental  research  in 
biology,  chemistry,  physics,  engineering, 
or  socioeconomics.  Investigations  are 
sought  in  these  research  disciplines    , 
which  focus  on  any  aspect  of  pollution 
identification,  characterization, 
abatement  or  control,  or  address  the 
effects  of  pollutants  on  the  environment. 
In  addition,  research  is  sought  on 
environmental  policy  and  its  social  and 
economic  consequences. 


This  solicitation  only  concerns  the 
research  grants  administered  by  EPA's 
Office  of  Exploratory  Research,  and 
outlines  procedures  for  receiving  grant 
assistance  from  that  office. 

In  addition  to  this  general  annual 
solicitation,  applications  are  sought 
periodically  through  more  narrowly 
defined  proposal  requests,  referred  to  as 
Requests  for  Applications  (RFA).  While 
this  document  does  not  contain  any  FRA 
solicitations,  it  does  provide  an 
announcement  of  tentative  FRA  titles 
and  approximate  issue  dates  for  each 
proposed  RFA. 

dates:  The  original  and  eight  copies  of 
the  application  must  be  received  by: 
Biology— March  16, 1992 
Chem/Physics — Air— March  6. 1992 
Chem/Physics— Water/Soil— March  16, 

1992 
Engineering — ^April  16. 1992 
Socioeconomics — March  25, 1992 
ADDRESSES:  Applications  must  be  sent 
to:  Grants  Operations  Branch.  Grants 
Administration  Division  (PM-216F),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT! 

Biology — Clyde  Bishop,  by  telephone: 

202/260-7473 
Chem/Physics — Air — Deran  Pashayan, 

by  telephone:  202/260-7473 
Chem/Physics — Water/Soil — Louis 

Swaby,  by  telephone:  202/260-7473 
Engineering — Louis  Swaby,  by 

telephone:  202/260-7473 
Socioeconomics — ^Robert  Papetti,  by 

telephone:  202/260-7473 
SUPPLEMENTARY  INFORMATION: 

Application  Procedures 

General  Grants  Program 

Application  forms,  instructions,  and 
other  pertinent  information  for 
assistance  programs  are  available  in  the 
EPA  Research  Grants  Application/ 
Information  Kit.  Interested  investigators 
should  review  the  materials  in  this  kit 
before  preparing  an  application  for 
assistance.  The  kits  are  available  from: 
Grants  Operations  Branch,  Grants 

Administration  Division  (PM-216F), 

U.S.  Environmental  Protection 

Agency,  401  M  Street.  SW., 

Washington,  DC  20460,  (202)  260-5266. 

or 
Office  of  Exploratory  Research  (RD- 
675),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.. 
Washington.  DC  20460,  (202)  260-7473. 

Proposed  projects  must  be 
investigative  research.  Proposals  will 
not  be  accepted  that  are  state-of-the-art 
or  market  surveys,  development  of 
proven  concepts,  or  the  preparation  of 


materials  and  documents,  including 
process  designs  or  instruction  manuals. 

Fully  developed  research  grant 
applications,  prepared  in  accordance 
with  instructions  in  the  Application  for 
Federal  Assistance  Form  SF-424,  should 
be  sent  the  Grants  Operations  Branch  at 
the  above  address.  One  copy  of  the 
application  with  original  signatures  plus 
eight  copies  are  required.  Informal, 
incomplete  or  unsigned  proposals  will 
not  be  considered 

The  following  special  instructions 
apply  to  all  appHcants  responding  to  this 
solicitation: 

Applications  must  be  identified  by 
printing  "OER-02"  in  the  upper  right 
hand  comer  of  Application  Form  SF- 
424.  The  absence  of  this  identifier  from 
an  application  may  lead  to  delayed 
processing  or  misassignment  of  the 
application. 

The  project  narrative  section  of  the 
application  must  not  exceed  twenty-five 
8V^  X  11  inch,  consecutively  numbered 
pages  of  standard  type  (10-12  characters 
per  inch),  including  tables,  graphs  and 
figiu^s.  For  purposes  of  this  limitation, 
the  "project  narrative  section"  of  the 
application  consists  of  the  following 
items  in  the  Application/Information 
Kit: 

(1)  Description  of  Project 

(2)  Objectives 

(3)  Results  or  Benefits  Expected 

(4)  Approach 

(5)  General  Project  Information 

(6)  Quality  Assurance  (if  needed) 

Attachments,  appendices  and 
reference  lists  for  the  narrative  section 
may  be  included,  but  come  under  the  25 
page  limitation.  The  SF-424  and  other 
forms,  itemized  budget  resumes,  and  the 
abstract  are  not  included  in  the  25  page 
limitation. 

Resumes  must  not  exceed  two  pages 
for  each  principal  investigator  and 
should  focus  on  education  positions  held 
and  most  recent  or  related  publications. 

A  one  page  abstract  must  be  included 
with  the  application. 

Applications  not  meeting  these 
requirements  will  not  be  forwarded  to 
reviewers.  Applicants  will  be  notified  of 
deficiencies  and  requisite  changes  will 
be  requested. 

While  applications  responding  to  this    , 
solicitation  may  be  received  by  EPA  at 
any  time,  they  are  evaluated  on  specific 
dates  which  are  different  for  each 
disciplinary  area.  Closing  dates  and 
appropriate  contacts  within  EPA  are 
hsted  in  Table  1.  Generally,  all  funding 
decisions  on  applications  are  made 
within  6  months  of  the  application's 
closing  date. 
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Applicants  shoi^d  cootact  the 
appropriate  indivi^luals  identified  in 
Table  1  for  further  information  on 
schedules  and  review  procedures.  Their 
address  and  phont  number  are:  Office 
of  Exploratory  Re$earch  (RD-675).  U.S. 
Environmental  Prdtection  Agency,  401 M 
Street  SW.,  Wash^gton,  DC  2046a 
(202)  260-7473. 

Table  1.— ClIosing  Dates  and 
Contacts— Ge  heral  Soucitation 


Discipin* 


BiOJony.. 


Ch6frt/Phys4cs. 

Av. 
C}i0fN/PtiysiCK 

Watar/Soi. 

Engvtosring 

Socioecono- 


AOtficaSon 


N/A 
March 


Marc« 


April 

Uarch 


addresses  specific 


16.1982. 

eTiMz.- 

16.  1992. 


16.  1992.- 
25,  1992 


Contact 


OydaBahop. 
Clyda  Bishop. 
Oeran 

PasJwyan. 
LXMB^Mby. 

Louis  Swaby. 
Robert  Papetti 


Targeted  Grants  f  mgram 
The  OfBce  of  Ej  ploratory  Research 


research  topics  which 


appear  to  merit  e^a  emphasis  or 
special  attention  I  y  issuing  a  separate 
RFA  for  each  sucl]  topic.  The  RFA  is  a 
mechanism  by  which  a  formal 
announcement  is  Released  describing  a 
high  priority  Initiative  in  well  defined 
scientific  areas.    I 

Applicants  are  fivited  to  submit 
research  applications  for  a  one-time 
competition  using  the  standard 
Apphcation  for  Faderal  Assistance  Form 
SF-424  and  other  forms  described  in  the 
Grant  Application  Kit.  One  copy  of  the 
application  with  original  signatores  plus 
eight  copies  should  be  mailed  directly  to 
the  Grants  Opera  lions  Branch  at  the 
above  address. 

The  deadline  fof  receipt  of 
applications  is  identified  in  the  RFA 
announcement     I 

As  in  the  case  of  the  general  grants 
program,  an  application  for  a  targeted 
grant  is  only  considered  when  a  fully 
developed  proposal  is  submitted. 
Special  guidelines  and  limitations 
tailored  to  each  RFA  will  be  published 
in  the  individual  BFA  announcements. 

In  FY-1992.  OER  expects  to  issue  two 
RFA's.  Tentative  titles  and  other 
information  relevant  to  each  RFA  are 
provided  in  TabUJ  2. 

Unless  otherwi^  identified  in 
individual  RFAs,  pnxzedures,  guidelines 
and  limitations  aile  the  same  for  grants 
issued  under  the  general  and  targeted 
grants  programs. 


This  document 


loes  not  constitute  an 


RFA  for  any  of  tb  i  topics  listed  here. 


The  RFA's  will  b« 
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published  in  the 


Table  2.— Tentative  RFA  Titles 


RFA  Mb 

issMdata 

Contact 

Blomarfcers  of 

Owamber  1991.. 

Clytle  Hsttpp. 

pnorily 

poOutHNilR 

coiogy, 

togywHJ 

tBratotogy 

Improved  puinp 

December  1991.. 

UxM  Swaby 

and  treat 

pfocessesfOf 

refii6dnt)0vi 

of  superlund 

Ktes. 

GuideUaes  and  lioiitations  for  the 
General  Solicitation 

The  typical  grant  issued  by  OER  is  for 
approximately  $100,000  per  year  for  two 
or  three  years.  Funding  levels  range 
from  a  minimum  of  about  $40,000  to 
approximately  $150,000  per  year.  All 
budget  costs  and  justifications, 
particulariy  requests  for  equipment  wrill 
be  carefully  reviewed.  The  maximum 
project  period  is  three  years;  shorter 
periods  are  encouraged.  Subcontracts 
for  research  to  be  conducted  imder  the 
grant  should  not  exceed  approximately 
40%  of  the  total  direct  cost  of  the  grant 
for  each  year  in  which  the  subcontract 
was  awarded. 

Eligibility 

The  following  eligibility  requirements 
apply  to  both  general  and  targeted 
grants: 

Nonprofit  and  educational 
institutions,  and  state  or  local 
governments  are  eligible  under  all 
existing  authorizations.  Profit-making 
firms  are  eligible  only  under  certain 
laws,  and  then  imder  restrictive 
conditions,  including  the  absence  of  any 
profit  from  the  project 

Potential  applicants  who  are 
uncertain  of  their  eligibility  should  study 
the  restrictive  language  of  the  law 
governing  the  area  of  research  interest 
or  contact  EPA's  Grants  Operations 
Branch  at  (202)  280-5266. 

Federal  agencies  and  federal 
employees  are  not  eligible  to  participate 
in  this  program. 

Investigators  at  minority  institutions 
or  those  who  have  not  previously 
received  support  are  encom'aged  to 
submit  applications. 

Fimding  Mechanisms 

For  all  general  and  targeted  grants, 
the  funding  mechanism  will  consist  of  a 
grant  agreement  between  EPA  and  the 
recipient 


Federal  grant  regulation  40  CFR  30.307 
requires  that  all  recipients  provide  a 
minimum  of  5%  of  the  total  project  cost 
which  may  not  be  taken  from  Federal 
sources.  OER  will  not  support  a  request 
for  a  deviation  from  this  requirement  for 
any  grant  supported  by  its  Research 
Grants  Program. 

Review  Process 

An  general  and  targeted  grant 
a|>p}ications  are  initially  reviewed  by 
the  Agency  to  determine  their  legal  and 
adnrinistrative  acceptability. 

Acceptable  applications  are  then 
reviewed  by  an  appropriate  peer  review 
panel.  This  review  is  designed  to 
evaluate  and  rank  each  proposal 
according  to  its  scientific  merit  and 
utility  as  a  basis  for  recommending 
Agency  approval  or  disapproval.  Each 
peer  review  panel  is  composed  primarily 
of  non-EPA  scientists,  engineers  and 
economists  who  are  experts  in  their 
respective  disciplines. 

The  panels  use  the  following  criteria 
in  their  reviews: 

•  Quality  of  the  research  plan 
(including  theoretical  and/or 
experimental  design,  originality,  and 
creativity) 

•  Qualifications  of  the  principal 
investigator  and  staff  including 
knowledge  of  subject  area 

•  Utility  of  the  research  including 
potential  contribution  to  scientific 
knowledge 

•  AvailabiUty  and  adequacy  of 
facihties  and  equipment 

•  Budgetary  justification — in 
particular  justification  and  cost  requests 
for  equipment  will  be  carefully  reviewed 

A  summary  of  the  scientific  review 
and  recommendation  of  the  pemel  is 
provided  to  each  applicant. 

Nfinority  Institutions  Assistance 

Preapplication  assistance  is  available 
upon  request  from  potential 
investigators  representing  institutions 
identified  by  the  Secretary  of 
Department  of  Education  as  Historically 
Black  Colleges  or  Universities  (HBCU's) 
or  the  Hispanic  Association  of  Colleges 
and  Universities  (HACU's). 

The  application  Form  SF-424, 
instructions,  subject  areas,  and  review 
procedures  are  the  same  as  those  for  the 
general  grants  program. 

For  further  information,  contact: 
Virginia  Broadway,  U.S.  Environmental 
Protection  Agency  (RD-675).  401  M 
Street  SW.,  Washington,  DC  20460, 
(202)  260-7473. 
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Dated:  September  11, 1981. 
Robert  A.  Pepetti, 

Director,  Research  Grants  Staff. 

[FR  Doc  91-22318  Filed  9-16-81;  8:45  am] 
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(FRL-3997-31 

Committee  on  National  Accreditation 
of  Environmental  Laboratories;  Open 
Meeting 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  notice  is 
hereby  given  that  the  Committee  on 
National  Accreditation  of 
Environmental  Laboratories  will  hold  an 
open  meeting  on  Tuesday  and 
Wednesday,  November  5  and  6, 1991  at 
the  Holiday  Inn,  4610  North  Fairfax 
Drive.  Arlington,  Virginia  22203.  The 
meeting  will  begin  each  day  at  9  a.m. 
and  will  end  at  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  and  review  the  products  of  four 
subcommittees  estabhshed  at  the  first 
meeting  of  the  committee. 

The  public  is  invited  to  provide 
written  comments  in  advance  of  the 
meeting.  Please  provide  a  minimum  of  30 
copies  at  your  earliest  convenience  and 
no  later  than  4  p.m.  Tuesday,  October 
22. 1991.  to  Ms.  Jeanne  Hankins,  WH- 
550G,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington. 
DCi  Comments  received  by  October  22 
will  be  distributed  to  committee 
members  for  their  review  in  advance  of 
the  meeting.  Comments  not  provided  in 
advance  should  be  made  available  for 
distribution  to  the  committee  (minimum 
of  30  copies)  at  the  time  of  the  meeting. 
EPA  recommends  that  at  least  25 
additional  copies  of  all  comments  be 
made  available  for  distribution  to  the 
public  at  the  meeting. 

The  meeting  agenda  wil  include  a 
brief  period  for  oral  comment  by  the 
public.  Those  who  would  like  to  make 
an  oral  presentation  should  contact  Ms. 
Hankins,  no  later  than  4  pjn.  Tuesday. 
October  29. 1991,  at  202/260-8454.  to 
notify  the  committee  of  the  subject  of 
their  comment  and  provide  an  estimate 
of  the  time  required. 

Dated:  September  9. 1991. 
E.  Ramona  Trovato, 

Executive  Secretary,  Environmental 

Monitoring  Management  Council. 

[PR  Doc.  81-22319  Filed  9-16-81;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1061] 

Petitiona  for  Reconsideration  of 
Actions  In  Rule  Making  Proceedings 

September  10, 1991. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  piuvuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239. 1919  M  Street, 
NW.,  Washington)  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  October  3, 1991.  See 
S  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  Hling  oppositions  has  expired. 

Subject  Amendments  of  pari  69  of  the 
Commission's  Rules  Relating  to  the 
Access  Charge  Subelements  for  Open 
Network  Architecture.  (CC  Docket  No. 
89-79). 

Policy  and  Rules  Concerning  Rates  for 
Dominant  Carriers  (CC  Docket  No.  87- 
313). 

Number  Petitions  Received:  13. 

Federal  Communications  Commission. 
Dooaa  R.  Seaicy, 

Secretary. 

[FR  Doc.  91-22293  Filed  9-16-«l;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-916-OR] 

Connecticut;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency. 

ACnow;  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Connecticut 
(FEMA-916-DR).  dated  August  30. 1991, 
and  related  determinations. 
DATES;^  August  30, 1991. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICC:  Notice  is  hereby  given  that  in  a 
letter  dated  August  30, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Rehef  and  Emergency 


Assistance  Act  (42  U.S.C  5121  et  $eg^ 
Public  Law  93-238,  as  amended  by 
Public  Law  100-707),  as  follows: 

I  have  determined  that  the  damage  In 
certain  areas  of  the  State  of  Connecticut 
resulting  from  Hurricane  Bob  on  August  18, 
1991.  li  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Sta^ord 
Act").  L  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Connecticut 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Individual  Assistance  may  be  provided  at  a 
later  date,  if  requested  and  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
PubUc  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Jose  A.  Bravo  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Connecticut  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Middlesex.  New  London,  and 

Windham  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance.) 

)eny  D.  Jennings, 

Deputy  Director,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-22332  Filed  9-16-01:  BM  am] 


[FEIIA-M2-0R] 

Louisiana;  Amendment  to  a  Ma}or 
Disaster  Declaration 

AOENCV:  Federal  Emergency 

Management  Agency. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-902-DR),  dated  April 
23, 1991,  and  related  determinations. 
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DATES:  August  29, 

FOR  FURTHER  INFORMATION  CONTACT. 

Neva  K.  Elliott.  Disa  ster  Assistance 
Programs,  Federal  Qnergency 
Management  Agency',  Washington.  DC 
20472  (202)  646-3614 
notice:  The  notice  of  a  major  disaster 
for  the  State  of  Louisiana,  dated  April 
23. 1991.  is  hereby  ainended  to  add 
Public  Assistance  in  the  following  areas 
among  those  areas  fetermined  to  have 
been  adve.'-sely  affected  by  the 
catastrophe  declartxl  a  major  disaster 
by  the  {Resident  m  I  lis  declaration  of 
April  23. 19t)l: 

The  parishes  c{  Boaaie  r,  Caddo,  and  Webster 

for  Public  AMistance. 

(Catalog  of  Federal  [)<imestic  Assistance  No. 

83.51S.  Disaster  Assistance.) 

Grant  C.  Pstonoa.       | 

Associate  Dirvctor.  St^te  and  Local  Programs 

and  Support,  Federal  Qnergency 

Management  Agencv. 

[FR  Doc.  91-2:^333  Fik  d  9-lft-91;  8:45  am) 

MUMO  COM  t71»«Mi 


(FEMA-91S-0R] 

Main*;  Amendment  to  a  Ma|or  Disaster 
Declaration 

agency:  Federal  Er  lergency 
Management  Agen(  y. 

action:  Notice. 


SUMMAMV:  This  not  ce  amends  the  notice 
of  a  major  disaster  tor  the  State  of 
Maine  (FEMA-OIS-DR).  dated  August 
28. 1991,  and  related  determinations. 

DATES:  September  io.  1991. 

FOR  FURTHER  INFOffMATION  CONTACT 

Neva  L  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-361«. 

NOTICE:  The  notice  lof  a  major  disaster 
for  the  State  of  Majne.  dated  August  28. 
1991.  is  hereby  aou  nded  to  include  the 
following  areas  am  ong  those  areas 
determined  to  havq  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  t  le  President  in  his 
declaration  of  August  28. 1991: 

Sagadahoc  County  fa  r  Public  Assistance. 

(Catalog  of  Federal  C  omestic  Assistance  No. 

83.516.  Disaster  Assii  tance.) 

Grant  C  Peterson. 

Associate  Director.  S  ate  and  Local  Programs 

and  Support,  Federal^mergency 

Management  Agency\ 

|FR  Doc.  91-22334  Fil^  9-16-81:  8:45  am) 

MLUMOCOMS^ 
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[FEMA-915-im) 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Main* 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine  (FEMA-915-DR).  dated  August 
28. 1991,  and  related  determinatioas. 
DATED:  September  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  EUiott,  Disaster  Assistance 
Programs,  Federal  Emef^ency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Maine,  dated  August  28. 
1991.  is  hereby  amended  to  add  the 
Disaster  Unemployment  Assistance 
program  in  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  August 
28.1991: 

The  counties  of  Androscoggin,  Cumberland, 

Kennebec.  Knox.  Ljncoln,  Oxford,  Sagadahoc 

and  York  for  Disaster  Unemployment 

Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc  91-22335  Filed  »-16-fll;  8:45  am) 

BttXMQ  COOC  (TIS-Oa-M 


IFE1IA-91S-DR] 

Major  Disaster  and  Related 
Determinations;  Mains 

agency:  Federal  Emergency 

Management  Agency. 

action:  Notice. ^ 

summary:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Maine  (FEMA- 

915-DR).  dated  August  28, 1991.  and 

related  determinations. 

dated:  August  28, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-3814. 
notice:  Notice  is  hereby  given  that,  in  a 
letter  dated  August  28. 1991.  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Rehef  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.. 


Pub.  L  93-288.  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  ol  Maine,  resulting 
from  Hurricane  Bob  and  flooding  on  August 
18-21, 1991,  is  of  sufTicienf  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Asaistaace 
Act  ("the  Stafford  Act").  I,  therefore,  declare 
that  snch  a  major  disaster  exists  in  the  State 
of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Individual  Assistance  may  be  provided  at  a 
later  date,  if  requested  ami  warranted. 
Consistent  with  the  requirement  that  Federal 
assistant  be  supplemental,  any  Federal  funds 
provided  under  the  Stafford  Act  for  Public 
Assistance  *vill  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alfred  A.  Hahn  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Slate  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster 

The  countries  of  Androscoggin,  Cumlierland. 
and  York  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
ferry  D.  {wuiings. 

Deputy  Director,  Federal  Emergency 
Management  Agency. 
(FR  Doc  91-22338  Filed  9-16-91;  8:45  araj 
MLUNe  coot  •Tia.M-M 


[FEMA-915-DR1 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Mains 

agency:  Federal  Emergency 

Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine  (FEMA-91S-DR),  dated  August 
28. 1991.  and  related  determinations. 


Faderal  Renter  /  Vol  56.  No.  180  /  Tuesday.  September  17.  1991  /  Notices 


47061 


DATBK  September  4, 1991. 

FOR  nmTHER  INFORMATION  CONTACT 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
2M72  (202)  648-3814. 

NOTICE:  Hie  notice  of  a  major  disaster 
for  the  State  of  Maine,  dated  August  28, 
1991.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  28. 1991: 

Tin  oountie*  of  Franklin  and  Kennebec  for 

Public  Aaeistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Rlchaid  W.  Krimm. 

Acting  Deputy  Associate  Director,  State  and 

Local  Programs  and  Support,  Federal 

Emergency  Management  Agency. 

PH  Doc.  91-22337  Filed  9-16-91:  8:45  am] 
mjJNQ  cooe  czis-oa-M 


AmsnaRMfn  ID  noiicv  or  ■  Mafor 
Disaster  Declaratton;  Massachusetts 

[FEIIA-914-DR] 

AOCNCV:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts 
(FEMA-914-DR),  dated  August  28. 1991, 
and  related  determinations. 

dated:  August  3a  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202)  648-3614. 

NOTICE:  The  notice  of  a  major  disaster 

for  die  Commonwealth  of 

Massachusetts,  dated  August  26, 1991,  is 

hereby  amended  to  include  the 

following  areas  among  those  areas 

determined  to  have  been  adversely 

aH^ected  by  the  catastrophe  declared  a 

major  disaster  by  the  President  in  his 

declaration  of  August  26, 1991: 

The  counties  of  Dukes  and  Pl>Tnonth  for 

Disaster  Unemployment  Assistance  and 

Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

CvfaBi  c  PalefsoB. 

Associate  Director,  State  and  Local  Programs 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-22338  Filed  S-IS-m;  8.-4S  am] 


Advisory  CommittM  of  the  Nsftlonil 
Earthquake  Hazards  Reduction 
ProQiam  (NEHRP);  Open  Meetin9 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-'«63,  5  U.S.C.  App.). 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  National  Earthquake  Hazards 
Reduction  Program  (NEHRP)  Advisory 
Committee. 

Dates  of  Meeting:  September  25-27. 
199L 
IVtKe: 

September  25,  27:  Holiday  Inn,  625  El 
Camino  Real  Palo  Alto,  California 
94301. 
September  26:  U.S.  Geological  Survey, 
345  Middlefield  Road.  Building  3. 
Second  Floor.  Conference  Room  B, 
Menlo  Park.  California  94025. 
Time: 

September  25 — 6  p.m.  to  9  p.m. 
September  26—0  a.m.  to  5:10  p.m. 
September  27 — 9  a.m.  to  12  noon 

Proposed  Agenda:  The  Subcommittee 
on  Earthquake  Hazards  Reduction 
Strategy  will  present  a  preliminary 
framework  for  discussion  on  its  ftndings 
and  the  Subcommittee  on  Earth  Sciences 
will  present  information  on  the  earth 
sciences  aspect  of  earthquake  hazards 
reduction  to  die  full  Committee.  The 
Committee  will  also  examine  the 
formulation  of  its  advice  relative  to 
these  issues. 

The  meeting  will  be  open  to  the  public 
with  approximately  ten  seats  available 
on  a  first-come,  first-served  basis.  All 
members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Deborah  O'Rourke  at  202-648-2803. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Committee  and  will  be 
available  for  public  viewing  at  the 
Federal  Emergency  Management 
Agency,  Office  of  Earthquakes  and 
Natural  Hazards,  500  "C"  Street.  SW.. 
room  625,  Washington.  £)C  Copies  of 
the  minutes  will  be  available  upon 
request  45  days  after  the  meeting. 

Dated:  September  5, 1991. 
Wallace  E.  Stickney. 

Director,  Federal  Emergency  Management 
Agency. 
[FTt  Doc.  91-22339  Filed  9-16-91;  8:45  am] 

SUNS  COM  (71S-01-« 


FEDERAL  MARITIME  COMMISSION 

Part  of  Umatilla  at  aL;  Agreementfe) 
Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreenient(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Coounissioa  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  Nos:  224-200561  and  224- 
200561-001. 

Title:  Port  of  Umatilla  and  JJL 
Simplot.  Operating  Agreements. 

Parties:  Port  of  Umatilla.  J.R.  Simplot 
Company  CSimplot"). 

Synopsis:  The  basic  Agreement  filed. 
September  4, 1991,  provides  for  Simplot 
to  operate  a  refrigerated  and  dry 
container  handling  facility  at  the  Port  of 
Umatilla.  In  addition.  Agreement  Na 
224-200561-001  also  filed  September  4. 
1991,  modifies  paragraphs  20  and  23  of 
the  Agreement 

Agreement  Nos:  224-200562,  224- 
200562-001  and  224-200562-002. 

Title:  Port  of  Umatilla  and  ]A.  Simplot 
Company,  Marine  Leasing  Agreement 

Parties:  Port  of  Umatilla.  ).R.  Simplot 
Company. 

Synopsis:  The  basic  Agreement,  filed 
September  4. 1991.  provides  leasing 
operation  between  the  Port  and  J.R. 
Simplot.  Agreement  No.  24-200562-001 
filed  September  4, 1991,  modifies 
paragraphs  16  and  25  of  the  Agreement 
Agreement  No.  224-200562-002  filed 
September  4. 1991,  modifies  the  monthly 
rental  fee. 

Agreement  No:  202-006400-033. 

Title:  Inter-American  Freight 
Conference,  Pacific  Coast  Area. 

Parties:  N.V.  CMB  SJi.,  Empresa 
Lineas  Maritimas  Argentines  Sociedad 
Anonima  (ELMA  S/A).  Maruba  S.C.A. 
Nedlloyd  Lijnen  EV.  Norsul 
International  S.A. 

Synopsis:  The  proposed  amendment 
would  change  the  quorum  requirements 
for  a  meeting  from  two-thirds  to  a 
majority  of  the  members  entitled  to  vote. 

Agreement  Na-  232-011337-002. 

Title:  NOL.  NLS  &  NYK  Spaoe  Charter 
and  Sailing  Agreement 

Parties:  Neptune  Orient  Lines,  Ltd.. 
Nippon  liner  System.  Ltd.,  Nippon 
Yusen  Kaisha. 
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Synopsis:  The  proposed  amendment 
would  change  the  place  of  arbitration 
from  New  York  tb  London.  England. 

Agreement  Ato.-  217-011345. 

Title:  Space  Charter  Agreement 
Between  Neptune  Orient  Lines.  Ltd.  and 
Nippon  Yusen  Ka^sha. 

Parties:  Neptuiie  Orient  Lines.  Ltd. 
("NOL"),  Nippon  Yusen  Kaisha  ("NYK"). 

Synopsis:  The  proposed  Agreement 
would  permit  NYK  to  utilize  space  on 
NOL's  vessels  In  the  trade  between 
ports  in  the  Far  E^st  South  East  Asia. 
Australasia,  South  West  Asia  and  Mid- 
East  and  ports  in  the  U.S.  Atlantic  range. 

Dated  Septembet  11. 1991. 

By  order  of  the  Federal  Maritime 
Commissioa  , 

loMph  C  Polking. 
Secretary.  \ 

[FR  Doc  91-22283  tiled  9-16-91:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Tlw  OaHchI  Kanbyo  Bank,  Limited; 
Application  to  Engage  de  novo  In 
Permissibie  Nont)anking  Activttiea 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a](l] 
of  the  Board's  Reiulation  Y  (12  CFR      ■ 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  5225.21(a)  of  Regulation 
Y  (12  CFR  225.2lja))  to  commence  or  to 
engage  de  novo,  Either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  ^osely  related  to 
banking  and  pen^ssible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Ilie  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  in^cated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the:  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  bene^ts  to  the  public,  such 
as  greater  convehience.  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  inteiiests,  or  unsound 
banking  practic^."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  he|i  of  a  hearing. 
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identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  8. 
1991. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street.  San  Francisco.  California  94105: 

1.  The  Dai-Ichi  Kangyo  Bank,  Limited, 
Tokyo.  Japan;  to  engage  de  novo  through 
its  subsidiary.  The  CTT  Group  Holdings. 
Ina.  New  York,  New  York,  in  operating 
a  collection  agency  for  the  collection  of 
accounts  receivable,  either  retail  or 
commercial  pursuant  to  \  225.25(b)(23) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  worldwide. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  11, 1991. 
Jennifer  |.  Idmaoo, 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-22289  Filed  9-16-91:  &45  am) 
■UJNO  cooc  tt10-«1-F 


Pioneer  Bancshares,  Inc^  et  aL; 
Fonnationa  of,  Acqutolttona  by,  and 
Mergera  of  Bank  Holding  Connpanlea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  \ 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
8. 1991. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Pioneer  Bancshares,  Inc., 
Chattanooga.  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pioneer 
Bank,  Chattanooga,  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Republic  Financial  Corp.,  Wichita, 
Kansas;  to  acquire  87.06  percent  of  the 
voting  shares  of  The  Southwest  National 
Bank  of  Wichita.  Wichita.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  11, 1991. 
lennifar  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-22290  Filed  9-16-91;  8:45  ami 
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David  Ray  and  Elizabeth  Ann  Tritten, 
•t  aL;  Ctuinge  in  Bank  Control  Noticea; 
Acquiaitiona  of  Sharea  of  Banka  or 
Bank  Holding  Companlea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  hispection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  8, 1991. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  David  Ray  and  Elizabeth  Ann 
Tritten,  Waynesville,  Missouri;  to 
acquire  2.138  shares  of  Tritten 
Bancshares.  Inc.,  St.  Robert,  Missouri, 
resulting  in  pro  forma  ownership  of  2,506 
shares  (34.75  percent),  and  thereby 
indirectly  acquire  First  State  Bank.  St. 
Robert.  Missouri. 

2.  Frank  E.  and  Beverly  Ann  Wiles, 
Pleasant  Hope,  Missouri;  to  acquire 
2.506  shares  of  Tritten  Bancshares.  Inc., 
St.  Robert,  Missouri,  and  thereby 
indirectly  acquire  First  State  Bank.  St. 
Robert  Missouri  (34.75  percent). 
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Board  of  Governors  of  th«  Federal  Reserve 
System,  September  11, 1991. 
jfuiiuisr  f.  fODiuoii. 
A  ssociate  Secretary  of  the  Board.     • 
|FR  Doc  91-22291  Filed  9-16-91;  8:45  am] 
BaxMQOooe  cno-oi-F 


FEDERAL  TRADE  COMftllSSION 
(Fil«Na902S13S] 

Bertolli  USA,  Inc;  Proposad  6onsent 
Agreement  With  Analysis  to  Aid  Pul>nc 
Comment 

aqbicy:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval  would  prohibit, 
among  other  things,  a  New  Jersey-based 
company  from  misrepresenting  die 
validity,  results,  conclusions  or 
interpretations  of  any  test  or  study:  and 
from  representing  that  olive  oil  or  any 
other  edible  oil  produces  any  health 
beneHts,  such  as  reducing  blood 
pressure  and  blood  sugar,  unless  the 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  15a  6th  St  and  Pa.  Ave.,  NW.. 
Washington,  DC  2058a 
FOR  niRTHBI  INFORMATION  CONTACT: 
Joel  Winston  or  Nancy  Warder,  FTC/S- 
4002.  Washington,  E)C  20580.  (202)  326- 
3153  or  326-3048. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f]  of  the  Federal  Trade 
Commission  Act.  36  StaL  721, 15  U.S.C. 
46  and  f  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Bertolli 
USA.  Inc.  a  corporation  ("Bertolli"  or 


"proposed  respoacbnt")  and  it  now 
.  appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement  to 
cease  and  desist  from  the  use  of  certain 
acts  and  practices  being  investigated. 
It  is  hereby  agreed  by  and  between 
Bertolli.  by  its  duly  authorized  officer, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Bertolli  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  offices  and  principal  place  of 
business  located  at  1  Harmon  Plaza, 
P.O.  Box  2817,  City  of  Secaucus,  State  of 
New  Jersey. 

2.  IVoposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  All  rights  imder  the  equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  in  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
the  complaint  contemplated  hereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  the 
agreement  and  so  notify  the  proposed 
respondent  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  die 
proceeding. 

5.  This  agreement  is  for  setdement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  attached  complaint, 
or  that  the  facts  as  alleged  in  the 
attached  draft  complaint,  other  than  the 
jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequenUy 
withdrawn  by  the  Conunission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent  (1)  issue  its 
complaint  corresponding  in  form  and 


substance  with  the  draft  of  the 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  In  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  a^eement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  die 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  ordier  after  it  becomes 
finaL 

Order 

For  porposes  of  this  Order  the 
'Trevisan  Article"  means  the  study  by 
Trevisan  and  others  reported  in  the 
February  2, 1990.  issue  of  the  Journal  of 
the  American  Medical  Association  tided 
Consumption  of  Olive  Oil  Butter,  and 
Vegetable  Oils  and  Coronary  Heart 
Disease  Risk  Factors. 

I 

A  ia  ordered  That  respoDdent  Bertolli 
USA,  Inc.  a  corporatioa.  its  successors 
and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any  food 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  In  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication,  contrary  to 
fact  that  medical  science  has 
established  that 

A.  Eating  olive  oO  k>wers  blood 
pressure;  or 

B.  Eating  olive  oil  lowers  blood  sugar. 
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It  is  further  ord  ?re</That  respondent 
Bertolli  USA.  Inc.  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  divisian  or  other  device,  in 
connection  with  tne  advertising,  offering 
for  sale,  sale  or  d^tribution  of  any  food 
product  in  or  affetting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from: 

A.  Representing  that  the  Trevisan 
Article  reports  thi  it  olive  oil  is  healthier 
than  other  oils: 

B.  Representing  that  the  findings  of 
the  Trevisan  Artii  :le  support  prior 
research  that  fouad  that 
monounsaturatedjoils,  such  as  olive  oil. 
reduce  IDL  chole  sterol  and  protect  HDL 
cholesterol;  or 

C  Representinj  that  the  Trevisan 
Article  reports  thit  study  participants 
who  had  the  mos(  olive  oil  in  their  diets 
had  the  lowest  le'  ie\s  of  blood 
cholesterol. 

m 

//  is  further  ore  sred  That  respondent 
Bertolli  USA,  Inc;  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  i  gents  and  employees, 
directly  or  throug  i  any  corporation, 
subsidiary,  divisi  )n  or  other  device,  in 
connection  with  I  le  advertising,  offering 
for  sale,  sale  or  d  stribution  of  any  food 
product  in  or  affe  cting  commerce,  as 
"commerce"  is  di  fined  in  the  Federal 
Trade  Commissic  n  Act,  do  forthwith 
cease  and  desist  Tom  representing, 
directly  or  by  im|ilication,  that: 

A.  Eating  olive  oil  lowers  cholesterol 
more  than  other  i  ooking  oils  used  in  the 
home; 

B.  Eating  olive  oil  lowers  blood 
pressure  or  lowei  s  blood  sugar; 

C.  Bertolli  olivi :  oil  is  healthier  for  the 
heart  than  other  i  looking  oils  used  in  the 
home; 

D.  Any  edible  oil  has  the  relative  or 
absolute  ability  t }  cause  or  contribute  to 
any  health  attrib  ite  or  benefit;  or 

E.  Any  edible  dil  has  a  favorable 
impact  on  any  pV  ysiologic  function  or 
risk  factor  for  a  aisease,  or  any  other 
health  benefit; 

unless  at  the  timi  t  of  making  such 
representation  respondent  possesses 
and  relies  upon  d  reasonable  basis 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representatiai;  provided,  however, 
that  any  such  representation  that  is 
specifically  pern^itted  in  labeling  for 
such  food  produ«:t  by  regulations 
promulgated  by  i  he  Food  and  Drug 
Administration  [  ursuant  to  the  Nutrition 


Labeling  and  Education  Act  of  1990  will 
be  deemed  to  have  a  reasonable  basis 
as  required  by  this  paragraph.  For  any 
test,  analysis,  research,  study,  or  other 
evidence  to  be  "competent  and  reliable" 
for  purposes  of  this  Order,  such  test, 
analysis,  research,  study,  or  other 
evidence  must  be  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so.  using 
procedures  generally  accepted  by  others 
in  the  profession  or  science  to  yield 
accurate  and  reliable  results. 

IV 

It  is  further  ordered  That  respondent 
Bertolli  USA.  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any  food 
product  in  or  affecting  commerce,  as 
"commerce",  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting  in 
any  manner,  directly  or  by  implication, 
the  contents,  validity,  conclusions, 
interpretations,  purpose,  or  results  of 
any  study,  test  or  other  scientific  data. 


//  is  further  ordered  That  respondent 
Bertolli  USA,  Inc.,  its  successors  and 
assigns,  shall,  for  three  (3)  years  after 
the  date  of  the  last  dissemination  of  the 
representation  to  which  they  pertain, 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  Order, 

B.  All  studies  in  scientific  journals  or 
other  test  reports  that  are  referred  to  in 
any  representation  covered  by  this 
Order;  and 

C.  All  test  reports,  studies,  surveys,  or 
other  materials  in  its  possession  or 
control  that  contradict,  qualify  or  call 
into  question  such  representation  or  the 
basis  upon  which  respondent  relied  for 
such  representation. 

VI 

It  is  further  ordered  That  respondent 
Bertolli  USA,  Inc.,  shall,  within  thirty 
(30)  days  after  service  upon  it  of  this 
Order,  distribute  a  copy  of  the  Order  to 
each  of  its  operating  divisions,  to  each 
of  its  managerial  employees,  and  to  each 
of  its  officers,  agents,  representatives  or 
employees  engaged  in  the  preparation  or 
placement  of  advertising  or  other 
materials  covered  by  this  Order  and 
shall  secure  from  each  such  person  a 
signed  statement  acknowledging  receipt 
of  this  Order. 


VII 

//  is  further  ordered  That  respondent 
Bertolli  USA.  Inc.,  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  such  as 
the  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  order. 

VUI 

//  is  further  ordered  That  respondent 
Bertolli  USA,  Inc..  shall,  within  sixty  (60) 
days  after  service  upon  it  of  this  Order 
and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the 
requirements  of  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Bertolli  USA,  Inc. 
(Bertolli). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  proposed  order. 

According  to  the  proposed  compliant, 
Bertolli  published  four  advertisements 
concerning  the  health  benefits  of  eating 
olive  oil.  "Hie  headlines  of  two  of  the  ads 
state  that  recently  "medical  science 
confirmed  olive  oil  can  lower 
cholesterol,  blood  pressure  and  blood 
sugar".  The  text  of  the  two  ads,  which  is 
identical  to  the  text  of  the  third  ad. 
claims  that  a  study  published  in  the 
February  2, 1990  issue  of  the  Journal  of 
the  American  Medical  Association 
found  that  olive  is  healthier  than  other 
oils,  margarine,  and  butter.  In  addition, 
the  text  of  the  three  ads  claims  that  the 
study  showed  that  the  people  with  the 
most  olive  oil  in  their  diet  had  the 
lowest  levels  of  blood  cholesterol,  blood 
pressure,  and  blood  sugar  and  that  the 
findings  of  the  study  support  prior 
research  that  found  that 
monounsaturated  oils  like  olive  oil 
protect  the  beneficial  subfraction  of 
serum  cholesterol,  while  reducing  the 
harmful  cholesterol  subfraction.  A 
fourth  ad.  that  appeared  on  Valentine's 
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Day,  claims  that  olive  is  more  heart 
healthy  than  other  oils. 

According  to  the  proposed  compliant, 
BertoUi's  ads  make  five  false  claims. 
Specifically,  the  ads  claim  that  it  is 
medically  established  that  eating  olive 
oil  lowers  blood  pressure  and  blood 
sugar.  To  the  contrary,  there  is  little 
scientific  evidence  supporting  these 
claims.  The  ad  also  makes  three  false 
claims  about  the  study  published  in  the 
Journal  of  the  American  Medical 
Association:  That  the  study  found  that 
olive  oil  is  more  healthy  than  other 
home  cooking  oils;  that  the  people  in  the 
study  with  the  most  olive  oil  in  their  diet 
had  the  lowest  blood  cholesterol;  and 
that  the  findings  of  the  study  support 
prior  research  showing  that 
monounsaturated  oils  have  a  beneficial 
impact  on  cholesterol  subfractions. 
However,  the  article  reports  the  findings 
of  the  study  in  carefully  qualified  terms 
and  concludes  that  boUi 
mounounsaturated  and  polyunsaturated 
oils  have  a  beneficial  impact  on 
coronary  disease  risk.  Moreover,  the 
article  reports  that  the  people  who  had 
the  most  polyunsaturated  fat  in  their 
diet  had  the  lowest  cholesterol  levels. 
Finally,  the  study  reported  in  the  article 
did  not  measure  senun  cholesterol 
subfractions. 

In  addition,  the  proposed  complaint 
alleges  BertoUi's  advertising  made  four 
unsubstantiated  claims.  The 
advertisements  imply  that  there  is  a 
reasonable  basis  for  the  claims  that 
eating  olive  oil  lowers  blood  pressure 
and  blood  sugar,  when  there  is  little 
valid  scientific  evidence  supporting 
either  claim.  According  to  the  proposed 
complaint,  the  advertisements  also 
create  the  net  impression  that 
predominantly  monounsaturated  oils 
lower  blood  cholesterol  more  than  other 
home  cooking  oils,  although 
predominantly  polyunsaturated  oils, 
such  as  com  oil,  are  equally,  if  not  more, 
cholesterol-lowering  than 
monounsaturated  oils.  Finally,  the  fourth 
ad  claims  that  Bertolli  olive  oil  is  more 
heart  healthy  than  other  home  cooking 
oils.  This  claim,  like  the  more  specific 
coronary  disease  risk  factor  reduction 
claims,  is  unsubstantiated. 

Under  the  terms  of  the  proposed 
consent  order,  Bertolli  is  prohibited  from 
making  the  claims,  contrary  to  fact,  that 
it  is  medically  established  that  eating 
olive  oil  lowers  blood  pressure  or  blood 
sugar.  In  addition,  the  order  prohibits 
Bertolli  from  making  the  three  specific 
false  claims  about  the  study  reported  in 
the  Journal  of  the  American  Medical 
Association. 

The  order  also  contains  a  provision 
that  prevents  Bertolli  from  making  the 
following  four  claims  without  a 


reasonable  basis  consisting  of 
competent  and  reliable  scientific 
evidence:  that  eating  olive  oil  lowers 
blood  pressure;  that  eating  olive  oil 
lowers  blood  sugar  that  olive  oil  lowers 
blood  cholesterol  more  than  other  home 
cooking  oils;  and  the  Bertolli  olive  oil  is 
more  heart  healthy  than  other  home 
cooking  oils.  The  substantiation 
provision  also  contains  a  fencing-in 
provision  that  prevents  Bertolli  from 
claiming  that  any  edible  oil  has  a 
favorable  impact  on  a  psychologic 
function  or  the  risk  of  disease,  or 
provides  any  other  health  benefit, 
without  having  a  reasonable  basis  for 
the  claim.  The  proposed  order  provides 
a  safe  harbor  for  claims  that  are 
specifically  approved  by  the  Food  and 
Drug  Administration  under  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

The  final  substantive  provision  of  the 
order  prevents  Bertolli  from 
misrepresenting  in  any  way  the 
interpretation  or  results  of  any  study, 
test,  or  other  scientific  data. 

Under  the  proposed  order,  Bertolli 
must  distribute  copies  of  the  order  to  its 
operating  divisions  that  are  involved  in 
the  preparation  and  placement  of 
advertisements  as  well  as  notify  the 
Commission  thirty  (30)  days  in  advance 
of  any  change  in  the  corporation  that 
may  affect  compliance  obligations 
arising  out  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  CUufc, 
Secretary. 
[FR  Doc.  91-22309  Filed  9-16-91;  8:45  am] 
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[DM.C-3342] 

Electronic  Data  Systems  Corporation; 
Prohibited  Trade  Practices,  and 
Affinnative  Corrective  Actions 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  and  of  the  Fair 
Credit  Reporting  Act  (FCRA),  this 
consent  order  requires,  among  other 
things,  the  respondent  to  mail  to 
applicants — denied  employment  based 
on  a  consumer  report  from  a  consumer 
credit  reporting  agency  since  January  1, 
1989— letters  stating  the  reason  for  the 
denial,  and  the  name  and  address  of  the 
consumer  reporting  agency  that  supplied 


the  respondent  with  the  report.  In 
addition,  the  order  requires  the 
respondent  with  the  report.  In  addition, 
the  order  requires  the  respondent  to 
comply  with  the  consumer  disclosure 
provisions  of  the  FCRA  for  future  job 
applicants  and  to  maintain  various 
documents  demonstrating  compliance 
with  the  FCRA  for  the  next  five  years. 

DATES:  Complaint  and  Order  issued 
August  21. 1991.  > 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Lamb,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3001. 

SUPPt^MENTARV  INFORMATION:  On 

Tuesday,  June  11, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
26823,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Electronic 
Data  Systems  Corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  e,  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Stat.  719,  at  amended:  84  Stat. 

1128-36: 15  U.S.C.  1681-1681(0) 

Donald  S.  Oaiic, 

Secretary. 

[FR  Doc.  91-22307  Filed  9-16-91;  8:45  am] 
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[Docket  C-3341] 

Jerome  Russeli  Cosmetics  U.SJL,  Inc., 
et  ai.;  Prohit>ited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AOENCV:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California-based  cosmetic  company  and 
its  owner  itom  representing  that  any 
product  containing  a  Class  I  ozone- 
depleting  substance  will  not  damage  the 
ozone  layer,  and  from  making 
unsubstantiated  claims  that  any  product 


'  CopiM  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  CommlMlon'i  Public 
Reference  Branch.  H-130. 0th  Street  A  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 
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containing  an  ozone-depleting  substance 
offers  environmenjlaJ  benefits. 

DATES:  Complaint  and  Order  issued 
August  21. 1991.' 

FOW  RmTHER  MFOmUTlON  CONTACT 

Michael  Dershowltz.  FrC/S-4002, 
Washington.  DC  2|D680.  (202)  32B-3158. 

SUPPIEMENTARV  WFORMATtON:  On 

Tuesday.  June  11. 1991.  there  was 
pubhshed  in  the  FMeral  Register.  56  FR 
26827,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Jerome 
Russell  Cosmetica  U.SJ\..  Inc.  et  aL,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggesiions  or  objections 
regarding  the  prooosed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  cotnplaint  in  the  form 
contemplated  by  tie  agreement,  made 
its  jurisdictional  fadings  and  entered  an 
order  to  cease  ana  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
proceeding. 

15  U.&C  48.  Interprets  or 
719.  as  amended  15 


ISUL 


disposition  of  this 

(Sec  6.  38  Stat  721; 

applies  sec  5. 38 

U.S.C  45) 

Donald  S.  Oark. 

Secretary. 

[FR  Doc  91-22306  Filed  »-l&-61;  8:45  am] 
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[DktC-33401 

Madison  County  Veterinary  Medical 
Association,  et  al;  Prohibited  Trade 
Practices,  and  Alkirmatlve  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  ( >rder. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits.  a|nong  other  things,  an 
Alabama  association  and  four 
individual  veterinarians  from  entering 
into  any  agreement:  to  refuse  to  deal 
with  any  person  Qr  program  promoting 
the  sale  to  consumers  of  veterinary 
services  at  discounted  prices;  or  to  fix  or 
standardize  the  n  anner  of  sale, 
promotion  or  adv  srtising  of  veterinary 
goods  or  services 


'  Copin  of  the  Coin)>iaiDt  and  the  DecUioa  and 
Order  are  available  fr«in  the  CouBiiianon'i  Public 
Reference  Branch.  H-13a  Sth  Street  and 
Pennsylvania  Avenoc  HW^  Waahiogton.  DC  ZOSaa 
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DATES:  Complaint  and  Order  issued 
August  16, 1991.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Couillou.  Atlanta  Regional  Office. 
Federal  Trade  Commission.  1718 
Peachtree  Street,  NW..  Room  1000. 
Atlanta.  Ga.  30367.  (404)  347-4838. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  June  8, 1991.  there  was 
published  in  the  Federal  Repster.  56  FR 
26109,  a  proposed  ccMisent  agreement 
with  analysis  In  the  Matter  of  Madison 
County  Veterinary  Medical  Association, 
et  al.,  for  the  purpose  of  soliciting  public 
conmient.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec  &  38  Stat.  721;  15  VS.C.  46.  Interprets  or 

applies  sec  5. 38  Stat  719,  as  amended:  15 

U.S.C  45) 

Donald  S.  Claik. 

Secretary. 

[FR  Doc  91-22308  Filed  9-lft^:  8.-45  am) 

BILUNO  COOE  S750-01-M 


[Fn«Na902  301«) 

Pacific  Rice  Products,  Inc4  Proposed 
Consent  Agreenwnt  Witti  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
tmfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California 
company  from  misrepresenting  the 
contents,  validity,  results,  conclusions  or 
interpretations  of  any  test  or  study;  and 
from  representing  that  any  food 
produces  any  health  benefit,  unless  the 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation. 

DATES:  Comments  must  be  received  on 
or  before  November  18. 1991. 


■  Copiea  of  the  Complaml  and  the  Dedaion  and 
Order  are  available  from  the  CommiMion'B  Public 
Reference  Branch.  H-130,  8th  Street  ft  Pennsytvania 
Avenue.  NW..  Waabineton.  DC  2068a 


ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159. 6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  2058a 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Kindt.  Cleveland  Regional  Office. 
Federal  Trade  Commissioo.  668  Baclid 
Ave.,  suite  520-A,  Cleveland.  Ohio 
44114.  (216)  522-4207. 
SUPPLEMENTARY  INFORMATION:  PoTSOant 

to  seciion  6(f)  of  the  Federal  TYade 
Commission  Act  38  Stat  721, 15  U&C 
46  and  i  ZM  of  the  Commission's  Roles 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  piiblic  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  avaikble  for  inspection  and  copying 
at  its  principal  office  in  acconlance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  {18  CFR  4.9{b)(6Kii)). 

The  Fedei  al  Trade  Commission 
having  initialed  an  investigation  of 
certain  acts  and  practices  of  Pacific  Rice 
Products.  Inc.,  a  corporation  (''proposed 
respondent"),  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  Order 
to  Cease  and  Desist  from  the  use  of  the 
acts  or  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondi?nt.  by  its  duly 
authorized  officer  .md  its  attorney  and 
counsel  for  the  Federal  Trade 
Commission  that 

1.  Proposed  respondent  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  with 
its  office  and  principal  place  of  business 
located  at  1275  Santa  Anita  Court  Post 
Office  Box  2060,  Woodland,  California 
95695. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
Complaint  here  attached 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  Decision  contain  a 
statement  of  fmdings  of  fact  and 
conclusions  of  law. 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
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accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
Complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  ttiereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require]  and 
Decision,  in  disposition  of  \he 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  Complaint  here 
attached. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  9  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
Decision  containing  the  following  Order 
to  Cease  and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  Complaint 
and  Decision  containing  the  agreed-to 
Order  to  proposed  respondent's  address 
as  stated  in  this  Agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  Complaint 
attached  hereto  may  be  used  in 
construing  the  terms  of  the  Order.  No 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  Order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 


amoimt  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  That  respondent  Pacific 
Rice  Products.  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  onicers. 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any  food 
product  do  forthwith  cease  and  desist 
from  misrepresenting,  directly  or  by 
implication,  the  contents,  validity, 
results,  conclusions  or  interpretations  of 
any  test  or  study. 

n 

It  is  further  ordered  That  respondent 
Pacific  Rice  Products,  Inc..  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  dkectly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  food  product,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  any  health  benefit  may  or  will  be 
derived  from  consumption  of  such 
product  unless,  at  the  time  such 
representation  is  made,  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  For 
purposes  of  this  provision,  to  the  extent 
evidence  consists  of  scientific  or 
professional  tests,  analyses,  research, 
studies,  or  any  other  evidence  based  on 
the  expertise  of  professionals  in  the 
relevant  area,  such  evidence  shall  be 
"competent  and  reliable"  only  if  those 
tests,  analyses,  research,  studies,  or 
other  evidence  are  conducted  and 
evaluated  in  an  objective  manner  by 
persons  quaUfied  to  do  so.  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accurate 
and  reliable  results. 

m 

It  is  further  ordered  That,  for  three  (3) 
years  fi-om  the  date  that  the 
representations  are  last  disseminated, 
respondent  shall  maintain  and  upon 
request  make  available  to  the 
Commission  for  inspection  and  copying: 

(A)  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  Order;  and 

(B)  All  tests,  reports,  studies,  surveys 
or  other  materials  in  its  possession  or 
control  that  contradict,  qualify  or  call 
into  question  such  representation  or  the 


basis  relied  upon  for  such 
representation. 

IV 

//  is  further  ordered  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions  and  to 
each  officer  and  other  person 
responsible  for  the  preparation  or 
review  of  advertising  material,  and  shall 
secure  from  each  such  person  a  signed 
statement  acknowledging  receipt  of  a 
copy  of  this  Order. 


//  is  further  ordered  TTiat  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

VI 

It  is  further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  in  which  it  has  complied 
with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  Consent  Order 
from  Pacific  Rice  Products,  Inc.,  a 
corporation. 

"The  proposed  Consent  Order  has  been 
placed  on  this  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  advertisements 
by  Pacific  Rice  Products,  Inc.  for  its  Vita 
Fiber  Rice  Bran. 

The  Complaint  alleges  that  Pacific 
Rice  Products,  Inc.  engaged  in  deceptive 
advertising  in  violation  of  sections  5  and 
12  of  the  Federal  Trade  Commission  Act 
by  falsely  implying  that  it  had  scientific 
substantiation  for  three  advertising 
claims  made  for  Vita  Fiber  Rice  Bran: 

(1)  That  clinical  studies  have  proven 
that  consumers  who  add  Vita  Fiber  Rice 


47088 


Federal  Register  /  Vol.  56,  No.  180  /  Tuesday,  September  17,  1991  /  Notices 


JMI 


Bran  to  their  diet  s  will  reduce  their 
serum  cholesterol  levels; 
(2)  That  becaui  e  consuming  Vita  Fiber 
cholesterol,  its 
reduce  the  consumer's 


Rice  Bran  lowers 
consumption  wil 


risk  of  heart  disepse;  and 
(3)  That  consufiers  who  add  Vita 


Fiber  Rice  Bran  i 

improve  the  ratic 

cholesterol  in  the 

The  Consent 


I  their  diets  will 
I  of  HDHo-LDL 
lir  blood. 
rder  contains 
provisions  desigiied  to  ensure  that  in  the 
future  Pacific  Ride  Products  has 
substantiation  for  the  types  of  claims  at 
issue  here.  Part  ijof  the  Order  prohibits 
Pacific  Rice  Products  from 
misrepresenting  the  contents,  validity, 
results,  conclusions  or  interpretations  of 
any  test  or  study! 

Part  II  of  the  Order  prohibits  Pacific 
Rice  Products  frori  representing  that 
any  food  confers iany  health  benefit 
unless  at  the  tim^  such  representation  is 
made  Pacific  Rio !  Products  possesses 
and  relies  upon  a  reasonable  l>asis 
consisting  of  con  petent  and  reliable 
scientific  evidence  to  substantiate  the 
representation. 

The  remainder  of  the  Order  contains 
standard  record-  etention  and 
notification  provisions. 

The  purpose  of  this  analysis  is  to 
facilitate  pubHc  (k>mment  on  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  aqd  proposed  Order  or  to 
modify  in  any  w^y  their  terms. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  91-22310  filed  9-16-91;  8:45  am] 

BHJJNO  COOe  S7S0-O1  ■* 


GENERAL  SERVICES 
ADMINISTRATION 

Avails  bi'ity  of  a  Draft  Environmental 
Impact  Statement  for  ttw 
Consolidation  of  the  Headquarter 
Offices  of  ttie  Htaitti  Care  Financing 
Administration  in  Baltimore  County/ 
Baltimore  aty,  IID. 

The  Genera!  S  srvices  Administration 
(GSA)  announce  i  the  availability  of  a 
Draft  Environmetital  Impact  Statement 
(DEIS),  documer^ng  the  impacts  of  the 
construction  andl  operation  of  a  building 
or  complex  of  buildings  for  the 
consolidation  of  the  Health  Care 
Financing  Administration  (HCFA)  in 
any  of  three  broadly  defined 
geographical  arebs  of  the  Baltimore 
region:  the  Woo(  lawn  area;  the  Owings 
Mills  area;  and  t  le  downtown  Baltimore 
City  area.  Also  dvaluafed  is  a  "No- 
Action"  alternative  in  which  HCFA's 
present  operations  would  remain 


scattered  among  nine  separate  locations 
in  the  general  Woodlawn  vicinity. 

The  ability  of  each  general  alternative 
location  to  accomntodate  the  facility 
and  the  potential  impacts  of  such  a 
facility  in  each  location  are  assessed  to 
aid  in  future  decision-making.  The  DEIS 
will  also  provide  guidance  for  the 
preparation  of  site-specific 
environmental  analyses.  Such  analyses 
will  constitute  a  second  phase  of 
environmental  evaluation  and  will  be 
prepared  at  the  appropriate  time  in  the 
procurement  process  to  ensure  required 
mitigation  has  been  identified  for  site 
related  impacts. 

A  formal  public  hearing  on  the  DEIS 
will  be  scheduled  in  the  Baltimore  area 
in  the  near  future.  The  date,  time,  and 
place  will  be  announced  in  the  local 
papers  once  final  arrangements  have 
been  made. 

Written  comments  on  the  DEIS  will  be 
accepted  until  October  25, 1991,  and 
should  be  submitted  to:  Mr.  Harold 
Quinn,  Director,  Planning  Staff,  General 
Services  Administration,  Ninth  and 
Market  Streets,  room  5000,  Philadelphia, 
PA  19107. 

Copies  of  the  DEIS  and  DEIS 
Appendix  are  available  upon  request  by 
writing  to  the  address  above,  or  calling 
Mr.  Harold  Quinn  at  (215)  597-155a 

Dated:  September  6, 1991. 
Harold  Quann, 
Director,  Planning  Staff. 

(FR  Doc  m-22235  Filed  9-16-91;  8:45  am] 

BILUNQ  COOe  6<20-23-« 


Electronic  Data  Intercttange  Pric« 
Sales  Catalog 

General  Services  Administration/ 
Federal  Supply  Service  has  begun  work 
on  a  new  system  that  will  allow  Federal 
Agencies  to  electronically  place  orders 
for  FSS  Schedule  items.  After  the  agency 
places  the  order,  the  information  will  be 
converted  into  the  ANSI  X12  Purchase 
Order  (PO)  format  for  Electronic  Data 
Interchange  (EDI)  transmission  to  the 
appropriate  vendor.  This  system  will 
incorporate  an  electronic  catalog  which 
will  be  placed  on  the  existing  FSS  Multi- 
Use  File  for  Interagency  News 
(MUFFIN)  system.  To  create  this  catalog 
and  keep  it  up  dated,  FSS  will  be  using 
the  ANSI  X12  transaction  set  832-Price 
Sales  Catalog.  Using  the  832,  vendors 
will  be  able  to  submit  catalog 
information  via  EDI.  This  will  facilitate 
the  initial  loading  of  vendor  catalog 
information  and  allow  for  next  day 
updates  to  the  catalog  if  changes  are 
necessary.  The  purpose  of  this  notice  is 


to  solicit  input  and  recommendations 
from  all  FSS  clients,  including  vendors 
and  agencies,  as  to  what  tnfonnation, 
above  that  which  is  required  by  the 
standards,  will  make  the  832  function 
best  for  FSS,  its  customers,  and  its 
suppliers:  Please  submit 
recommendations  to:  GSA/FSS,  Stuart 
Goulden  (FCSPS),  Washington,  DC. 
20406.  Comments  are  due  no  later  than 
October  25, 1991.  Thank  you  for  your 
help  in  this  matter.  If  you  have  any 
questions,  please  contact  Stuart 
Goulden  on  (703)  557-2741. 

Dated:  September  16, 1991. 
lames  L  DeProspero, 

Assistant  Commissioner  for  Commodity 

Management  (FC). 

[FR  Doc.  91-22236  Filed  9-16-91;  8^45  am) 

IBILUNG  COOE  M20-2*4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

agency:  Administration  for  Children 
and  Families;  HHS. 


action:  Notice. 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  approval  of  an  existing 
information  collection  for  the 
Administration  for  Native  Americans' 
(ANA)  Objective  Progress  Report 

addresses:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Larry  Guerrero,  Reports  Clearance 
Officer,  by  calling  (202)  245-6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directiy  to:  Angela  Antonelli,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725 17th 
Street,  NW..  Washington,  DC  20503, 
(202)  395-7316. 

Information  on  Document 

Title:  Objective  Progress  Report. 

OM5Ato..- 0980-0155. 

Description:  The  Objective  Progress 
Report,  a  component  of  ANA's 
management  information  and  evaluation 
system,  is  one  of  the  two  required 
reports  which  provide  the  basic 
information  on  the  projects  receiving 
federal  financial  assistance  grants  under 
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the  Native  American  Programs  Act  of 
1974  at  amended. 

The  objective  progress  reports  provide 
a  means  through  wrhich  information 
about  proiectt,  significant  for 
management  and  poKcy  development, 
may  be  ayttematically  and  regularly 
converted  into  ANA's  Program 
Information  ami  Evaluation  System 
(PIES).  Thia  system  is  used  to  produce 
summary  reports  and  is  the  information 
source  for  analytic  siumes  of  the 
projects  funded  by  ANA.  It  also 
provides  the  only  available  history  of, 
and  qjecific  project  contents  Cor,  ANA 
grants.  They  receive  many  requests  to 
produce  such  information  from  the 
public,  from  constituents,  from  other 
federal  agencies  and  from  the  Congress. 

Anaual  Number  <rf  Respondents:  241. 

Annual  Frequency:  3. 

Average  Burden  Hours  Per  Response: 
3. 

Total  Burden  Hours:  2,169. 

Dated  September  f ,  1991. 
Donna  N.  Ghraos, 

Deputy  Assistant  Secretary  for  Chiidren  and 

FamUieM. 

|FR  Doc.  91-Z2240  FHed  9-16-01;  •.-45  am] 
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Agenqr  Infonnation  Cotiactlon  Under 
0MB I 


agency:  Administration  for  Children 
and  Families,  HHS. 
ACnON:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  of  an  existing 
irtformatkm  collection  for  the 
Administration  for  Native  Americans' 
(ANA)  Objective  Evaluation  Report. 
AOtmESSES:  Copies  of  the  infonnation 
collection  request  may  be  obtained  from 
Larry  Guerrero,  Reports  Clearance 
Officer,  by  calling  (202)  245-8275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to;  Angela  Antonelli,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street.  NW..  Washington,  DC  20503, 
(202)  395-7318 

Infonnation  on  Document 

Title:  Objective  Evaluation  Report. 

OMB  No.:  0980-0144. 

Description:  The  Obfective  Evaluation 
Report  a  component  of  ANA's 
management  information  and  evaluation 
system,  is  one  of  the  two  required 
reports  wiiicfa  provide  the  basic 


information  on  the  progress  of  projects 
receiving  federal  financial  assistance 
grants  under  the  Native  American 
Programs  Act  of  1974  as  amended. 

The  Objective  Evaluation  Report  is  a 
self'evalaatioo  through  which  tbe 
graatee  reports  on  achievement  of  the 
objectives  funded  and  indicates  results 
and  benefits  of  the  project  This  report  is 
a  major  source  of  information  needed  by 
ANA  to  fulfill  the  requirements  of 
section  811  of  the  Act  which  requires 
reports  on  and  evaluations  of  grants 
funded. 

Annual  Number  of  Respondents:  241. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
4. 

Total  Burden  Hours:  964. 

Dated:  Sepiember  a  IWl. 
Donna  N.  CivMi, 

Deputy  Asststaat  Secretary  for  CbiJdrea  and 
FaauUeB. 

(FR  Doc.  91-^22247  Filed  9-l»-m;  6:45  asfij 
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Agency  for  Health  Care  Policy  and 
Research 

Announcement  of  MEDTEP  Research 
Centers  on  Minority  Populations 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  invites 
appiicatjons  for  cooperative  agreements 
from  nonprofit  institutions  to  develop 
and  manage  Medical  Effectiveness 
Treatment  Program  (MEDTEP)  Research 
Centers  on  Minority  Populations.  The 
centers,  under  the  authi>rity  of  section 
902  of  the  Public  Health  Service  Act  (42 
U.S.C  299a),  will  conduct  and  support 
research,  technical  assistance, 
information  dissemination,  and  research 
training  on  the  appropriateness  and 
effectiveness  of  health  care  services  and 
procedures  provided  to  minority 
populations.  For  the  purposes  of  this 
notice,  minority  populations  are  defined 
as  A&ican  Americans,  Hispanic 
Americans,  American  Indians,  Alaska 
Natives,  Asians,  and  Pacific  Islanders. 
The  AHCPR  expects  to  award 
approximately  $4  million  in  Fiscal  Year 
1992  for  developmental  and  full  centers. 

Preference  in  awards  will  be  given  to 
applicants  that  currently  devote  a  major 
portion  of  their  resources  to  the  training 
of  minority  health  care  providers,  the 
employment  of  minority  health  care 
providers,  and  the  provision  of  health 
care  to  mmority  populations.  Comments 
on  this  preference  are  invited  as 
discussed  below. 

These  awards  will  enable  institutions 
to  plan  and  estaUish  new  research 
centers,  and  operate  existing  and  new 


research  centers  MA»dt\  address  patient 
outcomes  research  on  topics  of  special 
importance  to  minority  populations. 
AHCPR  expects  to  make  separate 
awards  for  developmental  and  full 
centers.  It  is  expected  that  each  center's 
activities  will  emphasize  one  or  more 
minority  population(8).  indnding 
subgroups  that  might  be  characterized 
by  sudi  factors  as  urban  or  rural 
residence,  or  age.  Each  center  is 
expected  to  focus  on  health  conditions 
that  are  particulariy  problematic  to 
minorities,  in  terms  of  unexplained 
variations  In  the  way  medical  treatment 
is  practiced,  the  outcomes  from  such 
practice,  or  the  relative  costHness  of 
care.  The  overall  focus  of  each  center  is 
to  be  on  the  health  care  of  minority 
popTilation(s),  rather  than  any  single 
disease  or  condition.  For  the  conditions 
studied  (e.g.,  hypertension,  low  birth 
weight  substance  abuse),  activities  are 
to  emphasize  the  comparative 
effectiveness  of  strategies  used  for 
prevention,  diagnosis,  treatment  and 
management.  Work  carried  out  by  each 
center  is  to  be  multi-disciplinary  and 
should  address  various  health  care 
providers,  settings,  and  geographic 
areas.  Multi-disciplinary  research  may 
involve  scientists  in  medicine,  nursing. 
human  behavior,  statistrct,  economics, 
organizational  behavior,  law.  public 
health,  and  related  fields. 

Applicants  must  have  the  scientific, 
technical,  organizational,  and  physical 
resources  necessary  to  carry  out:  (1) 
Multi-disciplinary  patient  outcomes 
research,  including  development  and 
analyses  of  national  and  regional 
databases;  (2)  technical  assistance  to 
health  care  providers  and  others;  (3) 
training  of  health  services  researchers; 
and  (4)  dissemination  of  research 
findings  and  the  evaluation  of 
dissemination  strategies. 

The  centers  are  to  be  responsive  to 
the  diverse  infonnatioa  needs  of  health 
care  providers,  patients,  and  policy- 
makers. Individual  projects  may  include 
synthesis  of  existing  literature  and  data, 
colledion  and  analysis  of  new  data, 
development  of  databases,  improvement 
of  measures  of  health  status  and 
methods  for  data  collection  and 
analysis,  and  development  or  testing  of 
methods  to  disseminate  research 
findings,  fai  addition,  the  centers  are  lo 
train  new  investigators  in  patient 
outcomes  researdi,  and  provide 
technical  assistance. 

The  centers  are  also  expected  to  woA 
with  AHCPR  on  analyses  and  studies. 
Sooh  joint  activities  may  involve 
syntheses  of  resea'xA  findings,  data 
analyses,  or  the  preparation  of 
background  information  on  various 
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topics  relating  to  health  care  and 
minority  populations.  As  part  of  a 
cooperative  agreement,  tlie  AHCPR  will 
have  substantive  involvement  in  the 
planning  and  conduct  of  research, 
teclinical  assistsnce,  dissemination,  and 
training  carried  out  by  each  center. 

The  Public  Health  Service  (PHS)  is 
committed  to  aciiieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  for  setting 
priority  areas.  Hiis  announcement, 
"MEDTERResesrch  Centers  on  Minority 
Populations."  addresses  health  services 
and  protection  objectives  21.3-21.8  and 
other  special  populations  objectives 
targeting  minorities.  Potential  applicants 
may  obtain  a  copy  of  "Healthy  People 
2000"  (Full  Report  Stock  No.  017-001- 
00474-0  or  Sunuhary  Report  Stock  No. 
017-001-00473-1)  throu:^  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325  (telephone 
202-783-3238). 

Written  comnients  are  invited  on 
providing  preference  in  awards  to 
applicants  that  currently  devote  a  major 
portion  of  their  resources  to  the  training 
of  minority  healUi  care  providers,  the 
employment  of  tiinority  health  care 
providers,  and  the  provision  of  health 
care  to  minority  populations.  AHCPR 
will  not  provide!  responses  to  comments 
during  this  fund^  cycle.  However,  all 
comments  receiired  will  be  considered  in 
determining  whether  changes  are 
needed  in  future  funding  preferences  to 
target  more  effectively  funds  for 
MEDTEP  Reseah:h  Centers  on  Minority 
Populations.  Tolbe  considered,  written 
comments  should  be  received  within  30 
days  of  the  data  of  this  notice  and  be 
directed  to:  Linda  K.  Demlo,  Ph  J)., 
Director,  Officejof  Program 
Development,  Office  of  Planning  and 
Resources  Management,  AHCPR,  room 
18A-30,  Parklavlrn  Building.  5600  Fishers 
Lane,  RockvilleJMD  20857. 

Background 

The  Agency  fi)r  Health  Care  Policy 
and  Research  hss  the  lead  responsibility 
for  the  Medical  Treatment  Effectiveness 
Program  (MEDltEP)  within  the 
Department  of  the  Health  and  Human 
Services.  Under  MEDTEP.  projects  are 
supported  that  Systematically  study  the 
relationship  between  health  care  and 
patient  outcomes.  Findings  of  this 
research  contribute  to  the  knowledge 
base  used  by  non-Federal  experts  and 
consumer  representatives  in  developing 
chnical  practice  guidelines,  as  mandated 
by  sections  902  and  912  of  the  PHS  Act 
(42  U.S.C.  299a  find  299b-l).  In  addition. 


findings  will  he 


questions  suital  ile  for  further  study. 


IMI 


p  to  identify  unresolved 


Research  conducted  under  MEDTEP 
addresses  fundamental  questions  about 
what  differences  medical  care  makes: 
Do  patients  benefit?  What  treatments 
work  best?  Are  health  care  resources 
well  spent?  MEDTEP  research  projects 
build  on  work  that  documents  numerous 
and  substantial  variations  in  patterns  of 
care  that  can  neither  be  attributed  to 
patient  need  or  preferences,  nor  clearly 
linked  to  patient  outcomes  (Wennberg, 
1987;  Connell.  1981).  MEDTEP  is 
concerned  with  those  practice  variations 
that  result  from  uncertainty  or 
controversy  about  the  relative 
effectiveness  or  appropriateness  of 
alternative  interventions,  and  those  that 
result  from  differences  in  the 
knowledge,  skill,  or  "practice  styles"  of 
health  care  providers.  Serious  questions 
arise  about  the  quality,  appropriateness, 
and  cost  effectiveness  of  health  care 
when  practice  variations  are  associated 
with  disparate  patient  outcomes,  or 
equivalent  outcomes  but  significant 
differences  in  resource  use. 

The  objectives  of  the  MEDTEP 
Research  Centers  on  Minority 
Populations  are  to  support  research, 
information  dissemination,  and  research 
training  to  improve  the  effectiveness  of 
health  care  services  provided  to 
minority  patients.  Minority  populations 
have  been  found  to  be  in  poorer  health 
than  other  population  groups.  Elevated 
morbidity  and  mortahty  rates  «mong 
minorities  have  been  well-documented, 
with  the  highest  disparities  among  low- 
income,  rural,  and  the  elderly  (DHHS, 
1985).  Minorities  have  higher  mortality 
rates  due  to  heart  disease,  cancer, 
pneumonia,  and  low  birthweight.  For 
example,  in  1987  African-American 
infants  were  twice  as  likely  to  die  than 
white  infants,  and  African-American 
males  had  an  average  life  expectancy 
approximately  7  years  less  than  white 
males  (DHHS,  1989). 

Differences  in  access  to  and 
availability  of  services  contribute  to 
these  statistics.  Are  there,  however, 
existing  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
that  are  more  beneficial  than  other 
strategies?  Are  there  health  care 
resources  that  can  be  used  in  a  more 
cost-effective  manner  in  the  dehvery  of 
health  care  services  and  procedures  for 
minority  populations?  What  difference 
do  alternative  clinical  interventions 
make  with  respect  to  minority  patient 
outcomes,  including  functional  status 
and  quality  of  life? 

Examples  of  questions  and  issues 
relevant  to  the  expected  activities  of  a 
MEDTEP  Research  Center  on  Minority 
Populations  include: 


•  What  does  the  existing  literature 
indicate  about  the  relative  effectiveness 
of  various  combinations  of  medical  and 
educational  strategies  in  prenatal  care 
in  reducing  low-birthweight  and  related 
disability  in  minority  populations? 

•  How  are  variations  in  clinical 
practices  for  specific  minority 
populations  and  conditions  associated 
with  differences  in  reimbursement 
policies,  Medicaid  eligibility  criteria, 
medical  liability,  locus  of  care,  and 
provider  characteristics? 

•  What  are  the  most  effective 
methods  for  disseminating  research 
findings  in  order  to  change  provider  and 
patient  behavior  concerning  the  use  of 
health  care  services  for  minority 
populations? 

•  What  are  the  steps  required  to 
assemble  a  database  appropriate  for 
analysis  of  the  outcomes  of  care 
provided  to  minority  populations  in  rural 
areas? 

•  What  aspects  of  research  findings 
about  minority  health  care  and 
outcomes  need  to  be  incorporated  in  the 
training  of  primary  care  physicians  and 
health  services  researchers? 

In  addition,  attention  needs  to  be 
given  to  those  factors  associated  with 
the  differences  in  patient  outcomes  that 
vary  both  between  and  within  minority 
groups.  This  heterogeneity  within 
identified  minority  groups  is  an 
important  aspect  of  research  design, 
interpretation  of  data,  and 
dissemination  of  results  (DHHS,  1984). 

With  respect  to  the  analytic  methods 
to  be  employed  by  the  centers,  it  is 
important  to  develop  or  adapt  existing 
research  strategies  which  will  take  into 
accoimt  the  social  context,  medical  risk 
factors,  utilization  patterns,  and  practice 
variations  within  ethnic  communities 
(Zambrana,  1991).  Data  collection 
techniques  must  be  sensitive  to  cultural 
differences,  and  aid  in  a  systematic  and 
rigorous  approach  to  the  accumulation 
of  information  (Brown.  1988).  For 
example,  survey  instruments  need  to  be 
acceptable  to  the  intended  audience 
and,  where  appropriate,  designed  to 
supplement  existing  data  and  aggregate 
data  from  multiple  sources. 
Comparability  of  information  can  be 
enhanced  by  standardizing  operational 
definitions  of  race,  ethnicity,  class,  and 
nativity  (Cramer.  1987;  Zambrana,  1991). 
Further  research  is  required  on  the 
identification  of  adequate  proxy 
measures  for  low-income  status.  For 
example,  Medicaid  enrollment  status 
may  be  misleading  if  temporarily 
unemployed  or  disabled  individuals  and 
graduate  students  are  included 
(Zambrana,  1991).  Efforts  can  be  made 
to  collect  information  regarding  patient 
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educational  level  on  tbe  medical  record 
do  order  to  better  understand 
socioeconomic  status  (Cramer.  1087}. 
Improved  information  about  genetic, 
environmenlal.  nutritional.  ciJJtural  and 
socioeconomic  factors  which  affect 
severity  and  progression  of  disease 
would  be  useful  in  the  design  and 
evaluation  of  strategies  to  determine 
treatment  variation. 

The  literature  on  minarity  health 
innovations  suggests  the  need  to 
consider  tfie  socio-cultural 
characteristics  of  the  population  in  the 
development  of  any  social  program  and 
related  researdi  (DHEW.  1979; 
Harwood.  1981i  Payton.  1981).  Multi- 
cultural health  care  professional 
representation  is  important  in  order  to 
minimize  cultural  biases  and  to  facilitate 
access  to  the  subgroup  of  interest 
(Vy^te,  1077).  The  literature  on  disease 
prevention/health  promotion 
demonstrates  the  value  of  employing 
subgroup  members  in  data  collection 
activities  (Nickens,  1990).  The  varying  of 
methods,  involving  rigorous  application 
of  both  quantitative  and  qualitative 
strategies,  has  shown  to  be  useful  in  the 
design  and  interpretation  of  studies  of 
minority  populations  (Green  et  al.,  1980). 

The  references  cited  above  are  Bated 
at  the  end  of  this  notice  in  appendix  A. 

Center  Stnictnre  and  Mechanism  of 
Support 

The  AHCPR  funds  are  intended  to 
provide  basic  aupport  for  each  center 
and  to  allow  it  to  function  effectively. 
Core  hmding  will  be  provided  through  a 
hill  center  or  developmental  center 
award,  in  which  tbe  recipient  is 
reimbursed  for  administrative  and  staff 
support,  the  provision  of  technical 
assistance,  dissemination  mechanisms 
such  as  center-sponsored  newsletters, 
and  a  program  of  training  in  patient 
outcomes  research. 

Research  projects  may  also  be 
supported  in  ^eir  hiitial  stages  with 
core  funds,  although  it  is  expected  that 
research  projects  will  ultimately  be 
sponsored  with  fands  obtained  bom 
sources  other  than  the  AHCPR  award. 
The  review  criteria  identified  below 
include  reference  to  the  proposed 
center's  plans  to  attract  and  retain  other 
funding  sources  in  support  of  its 
research  projects. 

it  is  expected  that  each  funded 
research  center  will  have  ao  advisory 
committee,  and  that  the  committee  «dU 
meet  at  least  annually.  Core  hiada  ere 
also  used  to  support  costs  associated 
with  the  center's  advisory  committee, 
including  the  convening  of  periodic 
committee  ""'^^"g"  to  advise  the  center 
director  about  the  center's  management 
and  its  programs.  This  advisory 


committee  would  typically  be  composed 
of  representatives  from  the  center's 
parent  institatiaa.  and  senior  national 
and  regknal  lepresentatives  from 
oataide  of  the  parent  institution. 
Indttding  health  care  poiicjrmakers, 
researchers,  health  care  providers,  and 
conaomera. 

The  center  director  must  be  a  manager 
who  can  provide  strong  administrative 
leadership.  The  center  director  will  be 
responsible  for  tbe  organization  and 
operation  of  the  center,  liaison  with  Ae 
research  conunonity  and  outside 
entities,  euch  «s  professional  societies, 
subcontractors,  and  consumer  gnnips, 
and  communication  with  AHCPR  on 
scientific  and  operational  matters. 
Personnel  and  institutional  resources 
capable  of  developing  and  maintaining  a 
substantial  commitment  to  patient 
outcomes  research  must  be  available. 
The  center  may  consist  of  core  staff  with 
significant  time  commitments  to  the 
center  and  afBliate  staff  with  lesser  time 
commitments.  Multi-disciplinary 
collaboration  among  researchers 
working  within  the  center  is  essential: 
each  application  should  contain  a  plan 
to  assure  continuing  interaction  and 
participation  among  die  center's 
researchers. 

In  addition,  the  applicant  institution 
and  pertinent  department(s]  should 
show  a  strong  commitment  to  the  center 
and  its  development,  including  plans  to 
support  the  organizational  and 
management  structure  of  the  center. 
Each  center  is  generally  expected  to 
share  common  resources  with  other 
components  or  departments  of  the 
applicant  institution,  including  technical 
clerical  and  administrative  personnel 
instnunentatioQ.  computer  resources, 
subject  populations,  and  data  bases. 

The  center  may  be  a  consortium  of 
oigantrations  although,  as  noted  above, 
preference  will  be  given  to  primary 
applicants  that  currently  devote  a  major 
portion  of  their  resources  to  the  training 
of  minority  health  care  providers,  the 
employment  of  minority  health  care 
providers,  and  the  provision  of  health 
care  to  minority  populations.  It  is 
expected  that  members  of  a  consortium 
will  provide  collateral  or  supplemental 
support  to  the  applicant  organization. 

Iliere  are  two  types  of  MEDTEP 
research  centers  which  the  AHCPR 
intends  to  hind:  Full  and  developmental 
centers.  These  are  deecribed  below.  AH 
of  the  additional  information  in  the 
announcement,  Le.,  special  instructions, 
provisions  of  the  cooperative  agreement, 
review  procedures,  application 
preparatMML  Btethod  of  applying,  and 
timetable,  is  the  same  for  both  full  and 
developmental  centers. 


I.FuUCmten 

A  maximum  of  STSOXXX)  first-year  total 
costs  (direct  plus  indirect]  may  be 
requested  for  full  center  support  and  a 
maximum  of  S3J50.000  in  total  costs 
may  be  requested  per  application  Sor  fall 
centers  for  the  entire  project  period, 
which  is  not  to  exceed  5  years. 

In  preparing  budget  requests  for  fuU 
centers,  applicants  are  reminded  that 
the  reasonableness  of  proposed  budgets 
is  among  the  criteria  to  be  used  in 
AHCPR's  peer  review  of  applications. 
An  applicant  for  a  full  center  should 
seriously  consider  whether  tbe  scope  of 
the  proposal  calls  for  the  hill  $750000 
funding  amount  especially  during  the 
start-141  phase  of  the  program. 

//.  Developmental  Centers 

Applicants  may  request 
developmental  fmding  of  up  to  $400jMt 
total  annual  costs  for  each  of  a  minimMii 
of  2  years  and  a  maxtorara  frf  8  years  If  it 

is  believed  that  the  ]nt>posed  center 
needs  time  to  develop,  and  is  not  likely 
to  Bteet  initially  all  performance  criteria. 
For  example,  such  applicants  may  need 
time  to  develop  an  organizational 
structure,  may  be  lacking  a  minimal 
complement  of  staff,  hnkages  with  the 
research,  policy,  or  provider  community, 
or  the  capability  to  undertake  significant 
research  immediately.  Sodi 
developmental  applications  would  need 
to  show  considerable  promise  in  these 
areas.  Funded  developmental  centers 
would  need  to  demonstrate  continuous 
improvement  in  performance  and 
organization  throughout  their 
developmental  period,  and  would  be 
expected  to  apply  competitively  for 
funding  to  become  fuU  centers  by  the 
end  of  their  developmental  period. 

In  preparing  budget  requests  for 
developmentJJ  centers,  applicants  are 
reminded  that  the  reasonableness  of 
proposed  budgets  is  among  the  criteria 
to  be  used  in  AHCFR's  peer  review  of 
applications.  An  applicant  for  a 
developmental  center  should  seriously 
consider  whether  the  scope  of  the 
proposal  calls  for  the  full  $40(XO00 
funding  amount  espedally  during  the 
start-up  phase  of  the  praigrara. 

Each  year's  continuation  award  to 
both  full  and  devdopmental  centers  is 
subject  to  the  availability  of  funds  and  a 
proigress  review  by  AHCPR  at  the  end  ei 
each  year  of  the  award.  The  progress 
review  may  involve  a  aite  visit  to  the 
center  of  AHCI^  staff  and  non-Federal 
expert  advisers  to  AHCPR.  Tbe  progreM 
review  will  address  the  center's 
productivity  and  general  oompliance 
with  the  baric  review  criteria  hsted 
below  and  provisions  of  the  approved 
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application.  If  a  continuation  review 
indicates  that  iniufHcient  progress  has 
been  made,  AH(tPR  may  withhold  the 
continuation  aw$rd  prior  to  completion 
of  the  grant  period. 

Awards  for  bath  full  and 
developmental  centers  will  be  in  the 
form  of  cooperative  agreements.  Under 
the  terms  of  the^  cooperative 
agreements,  the  awardee  determines  the 
organization  and  management  of  the 
research  center  f  s  specified  by  this 
announcement,  <nd  retains 
responsibility  fo^  all  aspects  of 
performance  of  tie  center.  The  AHCPR, 
however,  anticipates  substantial 
programmatic  iiwolvement  in  the 
research,  technical  assistance,  training, 
and  dissemination  activities  of  each 
center.  J 

Specifically,  tie  AHCPR  role  in  the 
cooperative  agreement  with  both  full 
and  developmental  centers  will  include 
providing  technital  assistance  in: 

1.  The  areas  of  program  development 
and  priority  setting. 

2.  The  dissemination  of  the  centers' 
through  the  AHCPR 
im,  and  assisting  in 

Bt  effective  mechanisms 
lation. 

3.  Gaining  acciess  to  relevant 
databases  for  research  on  medical 
treatment  effectiveness. 

4.  Monitoring  sf  the  centers'* 
individual  resea  rch  projects. 

5.  The  conduc :  of  research  projects, 
including  adjustpients  to  study  designs 
and  protocols,    i 

6.  The  centers  research  training 
activities  and  ec  ucational  seminars. 

It  is  expected  that  each  center  will 
collaborate  witlj  the  AHCPR  on  research 
or  data  analysis^  the  preparation  of 
research  backgrbund  information,  or 
other  analytical  activities  relating  to  the 
appropriateness  and  effectiveness  of 
health  care  for  minority  populations. 

Special  Instructions  to  Applicants 
Concerning  Inclusion  of  Women  and 
Minorities  in  Reeearch  Study 
Populations 

The  AHCPR  c^bserves  NIH  and 
ADAMHA  policy  requiring  applicants 
for  research  grants  to  include  minorities 
and  women  in  study  populations  so  that 
research  finding  can  be  of  benefit  to  all. 
This  announceitent  obviously  addresses 
that  policy  with  regard  to  minorities. 
Additional  emphasis,  however,  should 
be  placed  on  th^  need  to  include  women 
of  all  ages  in  sti^dies  of  diseases, 
disorders  and  conditions  which  affect 
them.  If  women  are  excluded  or 
inadequately  r^resented  in  research  to 
be  undertaken  l>y  these  MEDTEP 
research  centers,  particularly  in 
proposed  popul  ition-based  studies,  a 


clear  compelling  rationale  should  be 
provided. 

The  composition  of  any  proposed 
study  group  must  be  described  in  terms 
of  gender.  In  addition,  gender  should  be 
addressed  in  developing  the  research 
design  and  sample  size  appropriate  for 
the  scientific  objectives  of  any  study. 

All  applications  for  MEDTEP  research 
centers  supported  by  AHCPR  are 
required  to  address  this  policy  with 
respect  the  inclusion  of  women  and 
minorities.  AHCPR  will  not  award 
grants  for  applications  which  do  not 
comply  and,  if  the  required  policy  is  not 
reflected  in  the  application,  the 
apphcation  will  be  returned  without 
review. 

Review  Procedures 

Applications  for  MEDTEP  research 
centers  will  be  evaluated  in  national 
competition  by  the  AHCPR  grant  peer 
review  process.  The  receiving  office  at 
the  Division  of  Research  Grants, 
National  Institutes  of  Health,  will 
determine  if  an  application  is  complete. 
Applications  will  be  assessed  by 
AHCPR  staff  for  responsiveness  to  this 
notice.  Any  applications  judged 
nonresponsive  because  they  are 
incomplete,  inadequately  developed,  in 
an  improper  format,  or  otherwise 
unsuitable  for  AHCPR  peer  review  and 
funding  consideration,  will  be  retiuned 
without  further  consideration.  The 
determination  of  any  application  as 
nonresponsive  will  be  the  sole 
responsibility  of  AHCPR  and  the 
receiving  o^ice  at  the  National  Institutes 
of  Health. 

All  responsive  applications  will 
undergo  AHCPR  peer  review  for 
scientific  merit  by  a  chartered  review 
committee  of  non-Federal  experts 
convened  by  AHCPR,  and  those 
applications  recommended  for  approval 
will  subsequently  be  considered  by 
AHCPR's  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation.  The  AHCPR  peer  review 
committee  may  reconunend  approval, 
disapproval,  approval  with 
modifications,  or  may  defer  its 
recommendation  until  its  next  scheduled 
meeting,  while  more  information  is 
obtained  &om  the  applicant. 

Whenever  the  committee  recommends 
approval,  it  will  also  assign  a  priority 
score  to  the  approved  application.  The 
application  and  the  recommendations  of 
the  AHCPR  peer  review  committee  are 
then  reviewed  by  AHCPR's  National 
Advisory  Council.  It  is  expected  that 
some  applications  will  be  recommended 
for  approval  and  be  unfunded  because 
they  do  not  receive  a  high  enough 
priority  score.  The  AHCPR  peer  review 
process  is  rigorous,  and  only  those 


applications  judged  of  greatest  merit  are 
recommended  for  approval  with  highest 
priority. 

Applicants  should  clearly  indicate 
whether  they  are  initially  applying  for 
full  or  developmental  center  support. 
Developmental  centers  are  expected  to 
demonstrate,  over  time,  the  ability  to 
perform  as  a  full  center. 

Eligible  Applicants 

Applications  for  these  research 
centers  may  be  submitted  by  public  or 
private  nonprofit  institutions  and  units 
of  State  and  local  governments.  For- 
profit  institutions  are  not  eligible  for 
AHCPR  grants  or  cooperative 
agreements. 

Application  procedures 

Applications  must  be  submitted  in 
accordance  with  section  924  of  the  PHS 
Act  (42  U.S.C.  299C-3)  and  with 
instructions  in  the  application  kit  and  42 
CFR  87.13. 

Application  Forms 

All  applicants,  except  units  of  State 
and  local  governments,  must  use  form 
PHS  398  (revised  10/88).  AppHcants 
firom  State  and  local  governments  may 
use  from  PHS  5161,  Application  for 
Federal  Assistance  (nonconstruction 
programs]  although  all  applicants  are 
encouraged  to  use  form  PHS  398.  While 
grant  application  materials  are  available 
at  most  institutional  business  offices, 
applicants  are  strongly  encouraged  to 
obtain  the  application  materials  from 
AHCPR's  Office  of  Scientific  Review  at 
the  address  below.  This  will  enable 
AHCPR  to  have  an  eariy  indication  of 
the  number  of  potential  applicants  for 
planning  purposes. 

Office  of  Scientific  Review,  Office  of 
Planning  and  Resource  Management, 
AHCPR.  room  18A-20.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  (301)  443-3091. 

Applicants  should  follow  the 
instructions  for  form  PHS  398  where 
appropriate.  However,  the  form  PHS  398 
was  developed  primarily  for  research 
project  grants  rather  than  research 
centers.  Therefore,  substitute  the 
following  headings  for  sections  A 
through  I  in  section  2  of  the  application: 

A.  Introduction  and  background;  any 
special  emphases  of  the  proposed 
center. 

B.  Currently  available  organizational 
resources.  What  resources  (e.g.,  people, 
expertise,  ongoing  research, 
organizational  support  and 
relationships,  funds,  equipment)  are 
available  now  to  develop  and  implement 
the  proposed  center? 
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C.  Organizational  changes  that  will  be 
implemented  to  develop  the  proposed 
research  center.  What  activities  and 
organizational  alignments  will  be 
undertaken  to  institute  the  proposed 
center? 

D.  The  nature  of  proposed  and 
existing  organizational  relationships  of 
the  center.  Include,  for  example,  the 
proposed  center's  relationship  with 
health  care  providers,  state  and  local 
governments  and  other  policymakers, 
the  proposed  center's  advisory 
committee,  and  the  research  community. 

E.  The  proposed  center's  agenda  in 
research,  training,  technical  assistance, 
and  dissemination.  What  activities  and 
projects  are  currently  in  place?  What 
will  be  developed? 

F.  The  process  of  decision-making  and 
lines  of  authority  within  the  proposed 
center. 

G.  The  expected  accomplishments  of 
the  proposed  center. 

H.  Human  subjects  (the  same  as  in 
"E"  in  the  application  form). 

I.  Consultants/collaborators  (the  same 
as  in  "G"  in  the  application  form). 

).  Consortium/contractual 
arrangements  (the  same  as  in  "H"  in  the 
application  form). 

K.  Literature  cited  (the  same  as  in  "I" 
in  the  application  form). 

Letter  of  Intent 

Potential  applicants  are  urged  to 
submit  a  letter  of  intern  to  Dr.  Miriam  A. 
Kelly,  Center  for  Medical  Effectiveness 
Research,  AHCPR,  at  the  address  below 
by  October  4, 1991.  (This  is  an  extension 
of  an  earlier  date  announced  in  the  NIH 
Guide  for  Grants  and  Contracts.) 
Although  a  letter  of  intent  is  neither 
required  nor  binding,  and  does  not  enter 
into  the  review  of  subsequent 
applications,  the  information  that  it 
contains  is  helpful  in  planning  for  the 
review  of  applications.  It  assists  AHCPR 
in  estimating  the  potential  review 
workload  and  avoiding  possible 
conflicts  of  interest  in  the  selection  of 
peer  reviewers.  The  letter  of  intent 
should  include  the  name(s]  of  the 
proposed  principal  investigator, 
principal  collaborators  and  participants, 
and  the  organization(s)  involved. 

Application  Deadline  and  Submission 

The  deadline  for  receipt  of 
applications  is  November  12, 1991. 
Applications  should  be  submitted  using 
form  PHS  398  (revised  10/88). 
Applicants  from  State  and  local 
governments  may  use  form  PHS  5161, 
Application  for  Federal  Assistance 
(nonconstruction  programs).  However, 
all  applicants  are  encouraged  to  use 
form  PHS  398.  Applicants  should  check 
the  "Yes"  box  in  line  2  of  the  application 


face  page  and  write  "RFA  HS-91-02" 
and  "MEDTEP  Research  Centers  on 
Minority  Populations."  The  RFA  label 
contained  in  the  application  kit  must  be 
affixed  to  the  bottom  of  the  face  page  of 
the  original  copy  of  the  application. 
Failure  to  use  this  label  could  result  in 
delayed  processing  and  review  of  the 
application. 

Applications  should  be  authored  by 
the  principal  participants  in  the 
proposed  center,  include  complete 
information  about  the  proposed  research 
center,  and  address  specifically  the 
criteria  specified  below  which  will  be 
used  in  the  review  of  the  applications. 

The  completed  application  (original 
and  Hve  copies  of  form  PHS  398;  or  the 
original  and  two  copies  of  form  PHS 
5161)  must  be  mailed  to:  Application 
Receipt  Office,  Division  of  Research 
Grants,  National  Institutes  of  Health, 
Westwood  Building,  room  240,  Bethesda, 
Maryland  20892. 

Applications  must  be  received  by  the 
Division  of  Research  Grants  (NIH)  on  or 
before  November  12, 1991.  However,  an 
application  received  after  the  deadline 
may  be  acceptable  if  it  carries  a  legible 
proof-of-mailing  date  assigned  by  the 
carrier  and  the  proof-of-mailing  date  is 
not  later  than  1  week  prior  to  the 
deadline  date.  The  receipt  date  will  be 
waived  only  in  extenuating 
circumstances.  To  request  such  a 
waiver,  applicants  must  include  an 
explanatory  letter  with  the  signed, 
completed  application.  No  request  for  a 
waiver  will  be  considered  prior  to 
receipt  of  the  application.  Applications 
judged  to  be  late  will  be  returned 
without  review. 

Applicants  should  simultaneously 
submit  one  copy  labeled  "Advance 
Copy"  to:  Miriam  A.  Kelly,  Ph.D.,  Center 
for  Medical  Effectiveness  Research, 
Agency  for  Health  Care  Policy  and 
Research,  MEDTEP  Research  Centers 
Program,  6001  Montrose  Road,  suite  704, 
Rockville,  MD  20852. 

Overall  Timetable 

Letter  of  intent  receipt  date:  October 
4, 1991  (This  is  an  extension  of  an  earlier 
date  announced  in  the  NIH  Guide  for 
Grants  and  Contracts.)  Submit  to  Dr. 
Miriam  A.  Kelly,  MEDTEP  Research 
Centers  Program,  Center  for  Medical 
Effectiveness  Research,  AHCPR,  at  the 
address  above. 

Application  receipt  date:  November 
12, 1991.  Submit  to  Division  of  Research 
Grants,  NIH,  Westwood  Building, 
Bethesda,  MD  20892. 

Initial  (scientific)  review  date: 
February  7, 1992.  National  Advisory 
Council  meeting  date:  May  1992.  Earliest 
grant  award  and  start  date:  July- 
September  1992. 


Review  Criteria 

The  following  criteria  will  be  used  in 
the  review  of  applications  for  MEDTEP 
Research  Centers  on  Minority 
Populations. 

•  The  proportion  of  resources 
currently  devoted  by  the  primary 
applicant  organization  to  the  training  of 
minority  health  care  providers,  the 
employment  of  minority  health  care 
providers,  and  the  provision  of  health 
care  to  minority  populations  (in  the  case 
of  applications  involving  consortium 
arrangements,  the  primary  applicant  is 
the  grantee). 

•  The  appropriateness  of  the 
proposed  budget  and  the  extent  to 
which  the  fiscal  plan  provides  assurance 
that  effective  use  would  be  made  of  the 
funds  awarded. 

•  The  quality  of  the  organizational 
and  institutional  arrangements  to 
operate  the  proposed  center,  including 
plans  for  the  use  of  an  advisory 
committee  by  the  center.  Also,  in  the 
case  of  consortium  applications,  the 
degree  of  clarity  in  the  differentiation  of 
activities,  and  in  the  description  of 
coordination  efforts  among 
organizational  participants.  This 
description  should  include  the  nature 
and  extent  of  collateral  or  supplemental 
support  provided  to  the  applicant 
organization  by  other  consortium 
members. 

'  •  The  qualifications,  achievements, 
commitment,  and  number  of  the  senior 
personnel  of  the  proposed  center, 
including  the  appropriateness  of  their 
specific  time  commitments. 

•  The  quality  of  the  proposed  center's 
program  and  general  approach, 
including  its  proposed  research  agenda 
and  publications,  technical  assistance, 
dissemination,  and  training  activities. 
The  degree  to  which  the  center's  agenda 
reflects  a  realistic  and  well-conceived 
program  in  view  of  available  skills, 
funding  resources,  and  health  care 
issues  pertinent  to  the  particular 
minority  population(s)  to  be  addressed. 

•  The  actual  and  planned  level  of 
commitment  of  the  applicant  institution 
to  the  proposed  center,  including  its 
specific  plans  to  support  the 
organizational  and  management 
structure  of  the  center. 

•  The  past  success  and  future 
potential  of  the  proposed  center's  staff 
in  receiving  research  and  organizational 
funding  support  from  sources  other  than 
the  core  AHCPR  grant,  and  the  center's 
potential  to  remain  productive  after  the 
term  of  award  ends. 

•  The  extent  to  which  the  proposed 
center's  research  plan  reflects  an 
awareness  of  signiflcant  methodological 
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and  data  problem*  in  medical  treatment 
effectiveness  rese^ch.  and  incorporates 
the  coficems  of  p^tinent  coostituenta. 

•  The  strength  pf  the  reIation8hip(a) 
the  proposed  centfer  has  or  is  likely  to 
develop  with  the  particular  health  care 
system  in  which  research  projecfa  will 
bie  condacted  and  research  findings 
tested:  the  demonstrated  ability  or 
potential  of  the  ce^iter  to  reach  its  target 
populations  for  research. 

•  The  coordination  of  the  proposed 
center's  research  4nd  trahiing  e^orts. 
and  the  degree  to  (which  multiple 
scientific  principles  are  represented  in 
its  program. 

Fuodiag  Aya^biity 

/.  FUJI  Centers 

The  AHCPR  ex])ects  to  commit 
approximately  $3  million  in  competitive 
awards  for  full  MEDTEP  Research 
Centers  on  Minority  Populations  in 
Fiscal  Year  (FY)  1P92.  Approximately 
four  full  centers  are  expected  to  be 
awarded  in  FY  19 12. 

//.  Developimntai  Centers 
The  AHCPR  expects  to  commit 


approximately  $1 


Research  Centers 
Populations  in  FY 


million  in  competitive 


awards  for  develc  pmental  MEDTEP 


on  Minority 

1992.  Approximately 


three  developmental  centers  are 
expected  to  be  awarded  in  FY  1992. 

The  issuance  of  awards  and  the 
relative  numbers  )f  full  and 
developmental  ce  iter  awards  will 
depend  on  the  avi  liability  of  funds  and 
on  the  quality  oft  le  applications.  No 
awards  will  be  m<  ide  \S,  in  the  judgment 
of  the  reviewers, ;  ipplications  do  not 
merit  funding.  Th(  i  initial  AHCPR  review 
committee  may  r«  commend  funding  for 
less  than  the  requested  period  and 
amount,  witli  con  inued  funding 
contingent  on  sub  mission  of  a 
competitive  conti:  luation  application. 

Availability  of  Cc  aferoice  Materials 

Based  on  annoi  ncements  published 
on  July  26  in  the  I IH  Guide  for  Grants 
and  Contracts,  a  i  inference  for 
prospective  appli  :ants  was  held  on 
September  12.  Th » focus  of  the 
conference  was  ti»  discuss  the 
programmatic  an^  administrative  details 
of  the  program  ar  d  to  respond  to 
individual  questi(  ns  from  prospective 
applicants  attencing  the  conference.  For 
those  who  did  not  attend,  essentially  all 
aspects  of  the  prdgram  are  contained  in 
this  announcemei  it.  Individuals 
interested  in  obta  ining  a  copy  of  the  key 
questions  and  antwers  addressed  at  the 
conference  shoulo  contact  Dr.  Miriam 


Kelly,  Center  for 
Research,  AHCP  I 


kledical  Effectiveness 
at  the  address  below. 


Individuats  also  may  contact  Dr.  Kelly 
or  Mr.  Ralph  Sloat.  Chief,  GranU 
Management  Branch,  (address  below) 
for  further  technical  and/or 
administrative  assistance. 

For  Further  Inforaiaden 

For  information  on  program  aspects, 
contact:  Miriam  A.  Kelly,  Ph.D..  Health 
Scientist  Administrator.  MEDTEP 
Research  Centers  Program,  Center  for 
Medical  Effectiveness  Research, 
AHCPR,  6001  MoDtroac  Road— suite  704. 
Rockville.  MD  20852  (301)  443-0782. 

For  information  on  grants  and 
business  management  aspects,  contact: 
Ralph  L  Sloat,  Chief,  Grants 
Management  Branch,  Office  of  Planning 
and  Resource  Management,  AHCPR. 
room  18A-27.  Parklawn  Building,  5600 
Fishers  Lane.  Rockville.  Maryland  20B57 
(301)  44:}-4033. 

All  grants  funded  under  this 
announcement  are  subject  to  grant 
regulations  set  out  in  42  CFR  part  67. 
subpart  A,  and  the  PHS  Grants  Policy 
Statement.  This  AHCPR  grant  program 
is  described  in  the  Catalog  of  Federal 
Domestic  Assistance  as  Numbers  93.226 
and  93.180.  AfKTR  grant  applications 
are  not  subject  to  Executive  Order 
12372. 

Dated:  August  2, 1991. 
).  )an«n  CUntoo, 
Administrator. 
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Food  and  Drug  Administration 

Advisory  Committses;  MMtings 

AQENCV.  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  arul  Drag 
Administration  (FDA).  This  notice  also 
summarizes  the  procedure*  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETINQS:  The  fdlowing  advisory 
committee  meetings  are  announced: 

Obstetrics  and  Gynecology  Davkas  Panel  of 
the  Medical  Devices  Advisory  CommittBe 

Date,  time,  and  place.  October  4, 1991,  9 
a.m..  First  Floor  Conference  Rm.,  1390  Piccard 
Dr.,  Rockville,  MD. 

Type  of  meeting  and  contact  persort.  Open 
public  hearing,  9  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long;  open 
committee  discussion.  10  a.m.  to  5  p.iii.;  Colin 
M.  Pollard,  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food  and 
Drug  Administration,  1390  Piccard  Dr., 
Rockville,  MD  2085a  301-427-118a 

General  function  of  the  committee.  The 
committee  reviews  and  evaluates  data  on  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing.  Interested 
persons  may  present  data,  information,  or 
views,  orally  or  in  writing,  on  issues  pending 
before  the  committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  20, 1991. 
and  submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments  they 
wish  to  present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication  of 
the  approximate  lime  required  to  make  their 
comments. 
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Open  committee  discussion.  The  committee 
will  discuss  a  premarket  approval  application 
for  a  self-administered  home  PAP  smear  kit. 

Dental  Products  Panel  of  the  Medical  Devlcm 
Advisory  Committee 

Date,  time,  and  place.  October  24, 1991, 9 
a.m.,  Ballroom,  Gaithersburg  Marriott,  620 
Perry  Pkwy.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person.  Open 
public  hearing.  9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long;  open 
committee  discussion,  10  a.m.  to  4  p.m.;  D. 
Gregory  Singleton,  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food  and 
Drug  Administration,  1390  Piccard  Dr.. 
Rockville,  MD  20850,  301-427-1180. 

General  function  of  the  committee.  The 
committee  reviews  and  evaluates  data  on  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing.  Interested 
persons  may  present  data,  information,  or 
views,  orally  or  in  writing,  on  issues  pending 
before  the  committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  10, 1991,  and 
submit  a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication  of 
the  approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The  committee 
will  discuss  the  potential  reclassification  of 
dental  endosseous  implants. 

Cardiovasctilar  and  Renal  Drugs  Advisory 

Committee 

Date,  time,  and  place.  October  24  and  25, 
1991, 9  a.m..  Jack  Masur  Auditorium.  Clinical 
Center  BIdg.  10,  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda.  MD.  Parking  in 
the  Clinical  Center  visitor  area  is  reserved  for 
Clinical  Center  patients  and  their  visitors.  If 
you  must  drive,  please  use  an  outlying  lot 
such  as  Lot  41B.  Free  shuttle  bus  service  is 
provided  from  Lot  41B  to  the  Clinical  Center 
every  8  minutes  during  rush  hour  and  every 
15  minutes  at  other  times. 

Type  of  meeting  and  contact  person.  Open 
public  hearing,  October  24. 1991, 9  a.m.  to  10 
a.m.,  unless  pubhc  participation  does  not  last 
that  long;  open  committee  discussion.  10  a.m. 
to  5  p.m.;  open  committee  discussion.  October 
25, 1991, 9  a.m.  to  5  p.m.;  Joan  Standaert. 
Center  for  Drug  Evaluation  and  Researoh 
(HFD-110),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857, 419- 
259-6211. 

General  function  of  the  committee.  The 
committee  reviews  and  evaluates  data  on  the 
safety  and  effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
cardiovascular  and  renal  disorders. 

Agenda— Open  public  hearing.  Interested 
persons  may  present  data,  information,  or 
views,  orally  or  in  writing,  on  issues  pending 
before  the  committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  11, 1991,  and 
submit  a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication  of 


the  approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  October 
24, 1991,  the  committee  will  discuss 
Manoplex  (flosequinan),  new  drug 
application  (NDA)  19-960,  for  use  in 
congestive  heart  failure.  Boots 
Pharmaceuticals;  and  the  results  of  the 
Prospective  Randomized  Milrinone  Survival 
Evaluation  (PROMISE).  On  October  25, 1991, 
the  committee  will  discuss  antihypertensive 
drug  development. 

Anti-Infectiv*  Drugs  Advisory  Committe* 

Date,  time,  and  place.  October  31  and 
November  1, 1991, 8  a.m..  Conference  Rms.  D 
and  E,  Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD, 

Type  of  meeting  and  contact  person.  Open 
public  hearing,  October  31, 1991,  8  a.m.  to  8:30 
a.m.,  unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  6:30 
a.m.  to  6  p.m.;  open  public  hearing,  November 
1, 1991.  8  a.m.  to  10:30  a.m.,  unless  public 
participation  does  not  last  that  long;  open 
committee  discussion.  10:30  a.m.  to  6  p.m.; 
Adele  S.  Seifried,  Center  for  Drug  Evaluation 
and  Research  (HFD-9].  Food  and  Drug 
Administration,  5600  Fishers  Lane,  Rockville, 
MD  20857,  301-443-4695. 

General  function  of  the  committee.  The 
committee  reviews  and  evaluates  data  on  the 
safety  and  e^ectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
infectious  and  ophthalmic  disorders. 

Agenda — Open  pubhc  hearing.  Interested 
persons  may  present  data,  information,  or 
views,  orally  or  in  writing,  on  issues  pending 
before  the  committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  18, 1991,  and 
submit  a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication  of 
the  approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  October 
31, 1991,  the  committee  will  discuss:  (1)  The 
use  of  quinolone  class  antimicrobials  for  the 
treatment  of  streptococcal  infections, 
including  approval  standards  and  review  of 
present  knowledge,  and  (2)  a  draft  of  the 
Division  of  Anti-Infective  Drug  Products 
divisional  policy  on  the  need  for  "two 
adequate  and  well-controlled  studies"  for  the 
approval  of  antimicrobial  drug  products 
(agency  presentation).  On  November  1, 1991, 
the  committee  will  discuss:  (1)  a  draft  of  the 
Division  of  Anti-Infective  Drug  Products 
divisional  pohcy  on  the  need  for  "two 
adequate  and  well-controlled  studies"  for  the 
approval  of  antimicrobial  drug  products 
(committee  discussion)  and  (2)  data  regarding 
the  appropriate  dosing  regimen  for  NDA  19- 
591  (mefloquine,  Hoffman-La  Roche)  and 
NDA  19-578  (mefloquine,  U.S.  Army)  when 
used  for  prophylaxis  of  chloroquine  resistant 
malaria. 

Copies  of  the  draft  of  the  divisional  policy 
will  be  available  at  the  meeting  or  after 
October  1, 1991,  at  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  1-23, 12420  Parklawn 
Dr.,  Rockville.  MD  20857. 

FDA  public  advisory  committee  meetings 
may  have  as  many  as  four  separable 


portions;  (1)  An  open  public  hearing,  (2)  an 
open  <»mmittee  discussion.  (3)  a  closed 
presentation  of  data,  and  (4)  a  closed 
committee  deliberation.  Every  advisory 
committee  meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions  will 
depend  upon  the  specific  meeting  involved. 
There  are  no  closed  portions  for  the  meetings 
announced  in  this  notice.  The  dates  and  times 
reserved  for  the  open  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of  each 
meeting  shall  be  at  least  1  hour  long  unless 
public  participation  does  not  last  that  long.  It 
is  emphasized,  however,  that  the  1  hour  time 
limit  for  an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time  for 
public  participation,  and  an  open  public 
hearing  may  last  for  whatever  longer  period 
the  committee  chairperson  determines  will 
facilitate  the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures  for 
electronic  media  coverage  of  FDA's  public 
administrative  proceedings.  Including 
hearings  before  public  advisory  committees 
under  21  CFR  part  14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media  may 
be  permitted,  subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record  FDA's 
public  administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall  be 
conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubUshed  in  this 
Federal  Register  notice.  Changes  in  the 
agenda  will  be  announced  at  the  begiiming  of 
the  open  portion  of  a  meeting. 

Any  interested  person  who  wishes  to  be 
assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the  contact 
person  listed  above,  either  orally  or  in 
writing,  prior  to  the  meeting.  Any  person 
attending  the  hearing  who  does  not  in 
advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to  make 
an  oral  presentation  at  the  hearing's 
conclusion,  if  time  permits,  at  the 
chairperson's  discretion. 

The  agenda,  the  questions  to  be  addressed 
by  the  committee,  and  a  current  list  of 
conmiittee  members  will  be  available  at  the 
meeting  location  on  the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the  Freedom 
of  Information  Office  (HFl-35),  Food  and 
Drug  Administration,  Rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page.  The 
transcript  may  be  viewed  at  the  Dockets 
Management  Branch  (HFA-305),  Food  and 
Drug  Administration,  Rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Summary 
minutes  of  the  open  portion  of  the  meeting 
will  be  available  from  the  Freedom  of 
Information  Office  (address  above)  beginning 
approximately  90  days  after  the  meeting. 
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This  notice  is  is: 
and  (2)  of  the  Fede: 
Act  (5  U.S.C.  App. 
(21  CFR  Part  14)  on 

Dated:  Septembei 
Michael  R.  Taylor, 
Deputy  Ccmmissioi 
[FR  Doc  91-22288 
BUJUNO  COM  41«-01 


under  section  10(8)(1) 
i!  Advisory  Committee 
),  and  FDA's  regnlations 
idvisory  commiftees. 
11. 1991. 

er  for  Policy. 

led  9-18-91:  8:45  am] 


Health  Care  RnaMng  Administration 

Public  Information  Collection 
Requirements  S<|bmitted  to  the  Office 
of  Management  ind  Budget  for 
Clearance 

agency:  Health  (  are  Financing 
Administration,  (iHS. 

The  Health  Ca|e  Financing 
Administration  (HCFA).  Department  of 
Health  arai  Hum^n  Services,  has 
submitted  to  the  bfflce  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information  in  coinpliance  with  the 
Paperwork  Reduction  Act  {Pub.  L  96- 
511). 

1.  Type  ofReqkesL  Extension;  Title  of 
Information  Collkction:  Health 
Insurance  Commbn  Claims  Form  and 
Instructions;  Fonh  Numbers:  HCFA- 
1500.  HCFA-1«(JS  HCFA-1490U;  Use: 
This  form  will  become  the  standardized 
form  for  use  in  the  Medicare/Medicaid 
progreims  to  applV  for  payment  for 
covered  servicesJrt  will  reduce  costs 
and  administratiTe  burdens  associated 
with  claims  since  only  one  coding 
system  will  be  u^ed  and  maintained; 
Frequency:  On  otcasion;  Respondents: 
State/local  governments,  businesses/ 
other  for  profit  a|nd  small  businesses/ 
organizations:  Estimated  Number  of 
Responses:  50a  100,000;  Average  Time 
per  Response:  1 5  minutes  for  hard  copy 
and  1  minute  forjelectronicaUy 

Total  Estimated 

1,131,890. 

uesL  Reinstatement; 

^'on  Collection:  Request 
:  B  Medicare  Qaim; 

lCFA-1964;  Use:  This 
form  is  used  nationally  to  request 
review  of  an  initial  determination  made 
on  a  part  B  health  insurance  claim.  It  is 
completed  by  beneficiaries  who  wish  to 
pursue  their  statutory  appeal  rights; 
Frequency:  On  occasion;  Respondents: 
Individuals/houieholds;  Estimated 
Number  of  Resptonses:  7,200,000; 
Average  hour  per  Response:  .25;  Total 
Estimated  Burd$n  Hours:  13X3.000. 

3.  Type  of  Request  Revision;  Title  of 
Information  Collection:  Annual  Report 
on  Home  and  Community-based 
Services  Waiveas;  Form  Number 

States  with  an 


submitted  claims 
Burden  Hours:  7< 
2.  Type  of  Req 
Title  of  Informal 
for  Review  of  Pa 
Form  Numbers: 


HCFA-372;  Use: 


IMI 


approved  waiver  under  section  191S(c) 
of  the  Social  Security  Act  are  required 
to  submit  the  HCFA-372  in  order  for 
HCFA  to  verify  that  State  assurances 
regarding  waiver  cost-effectiveness  are 
met  and  to  determine  the  waiver's 
impact  on  the  type,  amount,  and  cost  of 
services  provided  under  the  State  Plan 
and  the  welfare  of  recipients; 
Frequency:  Annually;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  127;  Average 
Hours  per  Response:  40;  Total  Estimated 
Burden  Hours:  5,080  (reporting)  and 
4.982  (recordkeeping)  for  a  total  of 
10,062. 

4.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Internal 
Revenue  Service/Social  Security 
Administration/Health  Care  Financing 
Administration  Data  Match  Project; 
Form  Numbers:  HCFA-R-137;  Use: 
Employers  identified  through  this  match 
will  be  contacted  concerning  Group 
Health  Plan  coverage  of  identified 
employees  to  ensure  compliance  with 
the  Medicare  Secondary  Payer 
provisions  at  42  U.S.C.  1395y(b); 
Frequency:  Annually;  Respondents: 
State/local  governments,  businesses/ 
other  for  profit.  Federal  agencies,  and 
non-profit  institutions;  Estimated 
Number  of  Responses:  808^52;  Average 
Hours  per  Response:  Response  time 
varies  from  2  to  200  hours  (depending  on 
number  of  employees  involved)  with  an 
average  of  4  hours;  Total  Estimated 
Burden  Hours:  3,293,450. 

5.  Type  of  Request  Extension;  Title  of 
Information  Collection:  State  Medicaid 
EUgibility  Quality  Control  Sampling 
Plans;  Form  Numbers:  HCFA-317:  Use: 
The  State  MEQC  Sampling  Plan  is 
necessary  for  HCFA  to  monitor  the 
States'  operation  of  the  MEQC  system. 
The  sampling  plan  includes  all  data 
involved  in  the  State's  sample  selection 
process — population  sizes  and  sample 
frame  lists,  sample  sizes,  sample 
selection  procedures,  and  claims 
collection  procedures;  Frequency: 
Monthly;  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  110;  Average  Hours  per 
Response:  2'ii  Total  Estimated  Burden 
Hours:  2,640. 

6.  Type  of  Request  Extension;  Title  of 
Information  Collection:  End  State  Renal 
Disease  (ESRD)  Transplant  Information; 
Form  Number:  HCFA-2745;  Use:  This 
form  is  completed  by  all  Medicare- 
approved  ESRD  transplant  facilities 
upon  the  completion  of  a  kidney 
transplant.  The  form  collects  data 
concerning  transplant  recipients  and 
donors.  Reports  of  transplants  are  used 
to  prepare  the  annual  "ESRD  Patient 
Profile  Tables"  which  show 
demographic  characteristics  of  lirtng 


and  deceased  rental  transplant 
recipients;  Frequency:  On  occasion; 
Respondents:  Businesses/other  for 
profit;  Estimated  Number  of  Responses: 
8,960;  Average  Hours  per  Response:  .75; 
Total  Estimated  Burden  Hours:  6.720. 

7.  Type  of  Request  Extension;  Title  of 
Information  Collection:  Hospital 
Provider  of  Long  Term  Care  Services 
(Swing  Bed)  Survey  Report  Form;  Form 
Number  HCFA-1537C;  Use:  This  form  is 
used  by  the  State  agency  to  record  data 
collected  in  order  to  determine 
compliance  with  individual  conditions 
of  participation  and  report  it  to  the 
Federal  government;  Frequency:  On 
occasion;  Respondents:  State/local 
government:  Estimated  Number  of 
Responses:  1,500;  Average  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  375.  Additional  Information 
Comments:  Call  the  Reports  Clearance 
Officer  on  301-966-2088  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections  should 
be  sent  directly  to  the  following  address: 
0MB  Reports  Management  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  September  10. 1901. 
Gail  R.  WUensky, 

Administrator.  Health  Cart  Financing 
Administration. 
(FR  Doc  91-22278  Filed  9-16-91;  8:45  am) 

BHXSM  COOK  4ta0-0*-ll 


[BPO-91-FN] 

Medicare  Program;  Data,  Standards 
and  Methodology  Used  to  Establish 
Budgets  for  Fiscal  hrtermsdiaries  and 
Carriers 

AOENCY:  Health  Care  Financing 
Adminish'ation  (HCFA),  HHS. 
action:  Final  notice. 
SUINMARY:  This  notice  announces  that 
we  are  adopting  as  final  without 
revision  previously  published  proposed 
data,  standards  and  methodology  to 
establish  fiscal  imtermediary  and  carrier 
budgets  for  the  fiscal  year  beginning 
October  1, 1990. 

EFFECnVE  DATE  The  data,  standards 
and  methodology  are  effective  for  the 
fiscal  year  beginning  October  1, 1990. 
FON  FURTHEN  INFORMATION  CONTACT: 
Tom  Hessenauer  (301)  966-7546. 
SUPPLEMENTARY  INFOMMATION: 

Backgroimd 

On  October  24. 1990,  we  published  at 
55  FR  42900  a  proposed  notice 
describing  the  data,  standards  and 
methodology  we  intended  to  use  to 
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establish  Medicare  program  budgets  for 
fiscal  intermediaries  and  carriers  for  the 
Federal  fiscal  year  (FY)  beginning 
October  1, 1990.  This  notice  is  required 
by  section  4035(a)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L 100-203).  The  notice  described  the 
budget  development  process  in  general, 
gave  an  overview  of  how  we  intend  to 
use  the  contractor  budget  data, 
standards  and  methodology  to  establish 
the  FY  1991  budgets,  and  identified  the 
fiscal  year  1991  national  Medicare 
contractor  budget  data,  standards  and 
methodology. 

In  the  overview  discussion,  we 
indicated  that,  as  in  the  prior  fiscal  year, 
the  Medicare  contractor  budget  would 
be  structured  to  coincide  with  the  seven 
functional  areas  of  responsibilities 
performed  by  intermediaries  for  part  A 
and  eight  functional  areas  of 
responsibilities  performed  by  carriers 
for  part  B.  The  functional  area 
responsibilities  for  part  A  are:  (1)  Bills 
Payment;  (2)  Reconsiderations  and 
Hearings;  (3)  Medicare  Secondary 
Payer  (4)  Medical  Review  and 
Utilization  Review;  (5)  Provider  Audit 
(Desk  Reviews,  Field  Audits  and 
Provider  Settlements);  (6)  Provider 
Reimbursement;  and  (7)  Productivity 
Investments.  The  functional  area 
responsibilities  for  Part  B  are:  (1)  Claims 
Payment;  (2)  Reviews  and  Hearings;  (3) 
Beneficiary/Physician  Inquiries;  (4) 
Medical  Review  and  Utilization  Review; 
(5)  Medicare  Secondary  Payen  (6) 
Participating  Physicians;  (7)  Professional 
Relations;  and  (8)  Productivity 
Investments.  These  functions  are  funded 
from  the  Hospital  Insurance  (HI)  and 
Supplementary  Medical  Insurance  (SMI) 
trust  funds. 

We  noted  that,  while  the 
intermediaries  and  carriers  are 
preparing  their  annual  budget  requests, 
HCFA  develops  preliminary  budget 
allocations  for  the  IS  functional  areas 
based  upon  historical  patterns, 
workload  growth,  inflation  assumptions, 
statistical  forecasting  reports  and  any 
other  available  information.  Both  HCFA 
central  office  and  regional  office  staff 
review  intermediary  and  carrier  budget 
requests.  HCFA  regional  offices  discuss 
the  differences  between  the 
intermediary  and  carrier  requests  and 
the  HCFA  derived  allocations  and 
negotiate  with  each  intermediary  and 
carrier  a  final,  mutually  acceptable 
budget  within  the  limits  of  funding 
available  to  HCFA. 

Comments  on  Proposed  Nodce 

In  response  to  our  request  for 
comments,  we  received  only  one  set  of 
timely  comments,  from  a  provider  of 
various  hospital  services  in  the  States  of 


Michigan.  Iowa  and  Ohio;  and  we 
respond  to  issues  raised  by  the 
commenter  below. 

The  timely  commenter  addressed  the 
general  process  of  developing  and 
negotiating  budgets  as  well  as  the  data, 
standards  and  methodology  specifically 
proposed  for  public  review  and 
conunent.  However,  most  comments  did 
not  discuss  the  proposed  data  standards 
and  methodology  and.  hence,  were 
outside  of  the  scope  and  intent  of  the 
notice.  For  example,  the  commenter 
discussed  using  a  competitive  bidding 
process  to  select  contractors  and  the 
notion  of  forcing  contractors  to  justify 
their  budgets  to  the  Congress.  Both  of 
these  conunents  would  require 
fundamental  changes  to  the  contracting 
process.  As  another  example,  the 
commenter  suggested  assessing  the 
contractors'  staff  handling  of  phone 
inquiries  through  unannounced, 
independent  assessments  to  verify  that 
competent  services  are  received  by  the 
beneficiaries.  This  level  of  detail  is 
beyond  that  proposed. 

One  comment  did  address  the  issue  of 
quality  considerations  for  the  Medicare 
Secondary  Payer  (MSP)  Program,  which 
is  a  functional  area  of  both 
intermediaries  and  carriers.  The 
comment  suggested  the  need  to  base 
MSP  funding  on  not  just  savings  goals, 
workload  volume,  required  system 
changes  and  special  projects,  but  to  take 
into  consideration  the  quality  and 
accuracy  aspect  of  the  MSP  program. 
The  commenter  felt  that  program  costs 
could  be  reduced  by  curtailing 
erroneous  interpretation  of  Federal  and 
State  laws  whereby  an  incorrect 
primary  payer  is  identified,  and  felt  that 
unnecessary  legal  costs  may  be  incurred' 
by  the  program  litigating  to  have  a 
primary  payer  or  beneficiary  reimburse 
a  health  care  provider.  The  commenter 
categorized  the  htigation  expense  as  an 
unnecessary  program  cost  and  an 
inefficiency  in  the  program.  The 
commenter  suggests  that  more 
consideration  should  be  given  to  quality 
and  accuracy  in  the  MSP  Program; 
however,  the  commenter  did  not  offer 
recommendations  for  improving  what  it 
believed  to  be  lack  of  consideration  for 
quality  and.  accuracy. 

In  response,  we  note  that,  in  addition 
to  establishing  savings  goals  related  to 
MSP  activities  through  the  budget 
process.  HCFA  measures  the  quality  and 
accuracy  of  individual  carrier  and 
intermediary  MSP  decisions  through  the 
Contractor  Performance  Evaluation 
Program  (CPEP).  We  referenced  that  the 
CPEP  program  was  incorporated  into  the 
data,  standards  and  methodology 
included  in  the  proposed  notice  on  page 


42904,  under  the  discussion  of 
standards. 

While  there  are  no  specific  provisions 
for  assuring  the  competence  of 
individual  members  of  the  contractor's 
staff,  their  collective  performance  is 
directly  measured  through  the 
administration  of  CPEP.  This  program 
covers  all  contractor  functions  and 
scores  the  contractor  on  quality, 
timeliness,  and  accuracy  of  the  work 
performed. 

On  September  28, 1990,  we  had 
published  (55  FR  39730)  a  notice 
describing  the  criteria  for  evaluating 
intermediary  and  carrier  performance 
during  fiscal  year  1991,  which  included 
MSP  criteria.  As  measured  by  CPEP.  an 
intermediary  and  carrier  must 
administer  die  MSP  program  in  a 
manner  that  achieves  maximum  saving* 
and  cost  avoidance  to  the  Medicare 
trust  funds.  The  full  standards  to 
evaluate  contractor  MSP  i>erformance 
are  located  on  pages  39733  and  39735  of 
the  September  29, 1990,  Federal  Register. 
We  would  agree  that  we  want  to  avoid 
"unnecessary"  legal  costs,  but  little  of 
our  contractor  budget  is  spent  in 
litigation.  The  general  issue  asserted  by 
the  commenter,  raised  without  example 
or  illustration,  appears  negligible  to  be 
without  substance. 

In  light  of  the  commenter's  interest, 
we  note  that  CPEP  also  measures 
quality  in  the  inquiries  function  through 
scoring  the  contractor  on  quality  of 
written  correspondence,  as  well  as 
measuring  the  response  times  for  the 
phone-in  inquiries.  While  CPEP  does  not 
specifically  score  quality  for  phone-in 
inquiries,  the  Medicare  Carriers  Manual, 
part  2  (section  5104.B)  requires  that 
carriers  implement  a  system  for 
monitoring  calls  for  the  purpose  of 
controlling  quality  and  accuracy  of 
information. 

Based  on  our  review  of  the  comments 
submitted,  we  are  making  no  changes  to 
the  data,  standards  and  methodology  as 
published  on  October  24, 1990. 
Therefore,  we  are  adopting  as  final  the 
data,  standards  and  methodology  as 
proposed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778  Medical  Assistance 
Program:  No.  93.773,  Medicare — Hospital 
Insurance  Program:  No.  93.774,  Medicare—' 
Supplemental  Medical  Insurance) 

Dated:  March  26, 1991. 
GaU  R.  WUenaky. 

Administrator,  Health  Can  Financing 
Administration. 
(FR  Doc.  91-22276  Filed  9-16-91:  8:45  am] 
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Public  Health  Servjca 

Food  and  Drug  Administration; 
Statement  of  Organizations,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HK  (formerly  Chapter 
HF]  (Food  and  Drug  Administration)  of 
the  Statement  of  Oi^anizations, 
Functions,  and  Delegations  of  Authority 
for  the  Department  pf  Health  and 


Human  Services  (I 
1991]  is  amended  t( 
establishment  of  su| 
Office  of  Policy  in 
Administration  (FDJ 


FR  29484,  June  27, 
reflect  the 
structive  for  the 
e  Food  and  Drug 
).  This  Office  will 


provide  increased  facus,  direction,  and 
coordination  of  the  jfVgency's  policy  and 
regulations  activitiefe.  For  this  reason, 
the  regulations  policy  functions  within 
the  Office  of  Regxilatory  Affairs.  Office 
of  Operations  are  being  transferred  to 
the  Office  of  Policy  JThe  program 
management  functions  within  the  Office 
of  Executive  Operations  in  the 
immediate  Office  oithe  Commissioner 
are  also  being  transferred  to  the  Office 
of  Policy.  Functional  statements  are  also 
presented  for  the  Ragulations  Policy  and 
Management  Staff,  jhe  Policy 
Development  and  Coordination  Staff, 
and  the  Policy  Research  Staff  of  the 
Office  of  Policy. 


B,  Organization: 
ing  new  paragraphs 
e  Commissioner 


lows: 


Under  section 

1.  Insert  the  folio 
under  the  Office  of 
(HKA)  reading  as  f( 

Office  of  Executive  Operations 
(HKA4).  Coordinate^  identification  of 
and  expedites  development  and 
implementation  of  the  Agency's  highest 
program  priorities  far  the  Commissioner. 

Coordinates  and  facilitates,  for  the 
Conunissioner,  program  initiatives  and 
resolution  for  progrim  issues  involving 
more  than  one  comnonent  of  the 


Agency, 

Advises  the  Com 
Commissioners,  o 
members,  and  key 
all  activities  that  affect  Agencywide 
programs,  projects,  and  initiatives 

Performs  special 
assignments  involv 
problems  and  issue 
programs,  strategie 


ssioner,  Deputy 
r  Policy  Board 
gency  officials  on 


encywide 
g  complex 
related  to  Agency 
and  activities. 


Assures  that  materials  in  support  of 


esented  for  the 
lideration  are 
rate,  are  fully 
pass  the  issues 


recommendations 
Commissioner's  co: 
comprehensive,  ac( 
discussed  and  encoi 
involved, 

Reviews,  analyze 
pertinent  aspects  o 
ongoing  programs 
appropriate  Policy 
insure  a  comprehe 
toward  identifying  f nd  resolving 
problems. 


and  evaluates 
the  Agency's 
d  consults  with 
loard  members  to 
ive  approach 


Provides  direct  support  to  the 
Commissioner  and  Deputy 
Commissioners,  including  briefing 
materials,  background  information  for 
meetings,  and  responses  to  outside 
inquiries. 

Provides  correspondence  control  for 
the  Commissioner  and  controls  and 
processes  all  Agency  pubUc 
correspondence  directed  to  the 
Commissioner.  Develops  and  operates 
tracking  systems  designed  to  identify 
and  resolve  early  warning  and 
bottleneck  problems  with  executive 
correspondence. 

Tracks  Federal  Register  dociunents 
and  responses  to  executive 
communication  memoranda  directed  to, 
or  of  interest  to  the  Commissioner  and 
Deputy  Commissioners. 

Informs  appropriate  Agency  staff  of 
the  decisions  and  assignments  made  by 
the  Commissioner  and  Deputy 
Commissioners,  reviews  and 
coordinates  all  of  the  Commissioner's 
Agency  communications  and 
concurrences,  and  secures  background 
data  and  revisions  from  appropriate 
Agency  components. 

Coordinates  the  Agency's 
communications  with  PHS  and  HHS, 
including  correspondence  for  the 
signature  of  the  Assistant  Secretary  for 
Health  or  the  Secretary. 

Reviews  the  Commissioner's 
correspondence  for  program  issues  and 
monitors  Congressional  testimony  with 
program  implications. 

Prepares  speeches  for  the  Deputy 
Commissioners,  including  drafting  texts 
and  obtaining  appropriate  Agency 
clearance. 

2.  Insert  the  following  new 
subparagraph  under  the  Office  of 
Operations  (HKB)  reading  as  follows: 

Office  of  Regulatory  Affairs  (HKBC). 
Advises  and  assists  the  Commissioner 
and  other  key  officials  on  regulations 
and  compliance-oriented  matters  that 
have  an  impact  on  policy  development 
and  execution  and  long-range  program 
goals. 

Coordinates,  interprets,  and  evaluates 
the  Agency's  overall  compliance  efforts; 
as  necessary,  establishes  compliance 
policy  or  recommends  policy  to  the 
Commissioner. 

Stimulates  an  awareness  within  the 
Agency  of  the  need  for  prompt  and 
positive  action  to  ass -re  compliance  by 
regulated  industries;  works  to  assure  an 
effective  and  uniform  balance  between 
voluntary  and  regulatory  compliance 
and  Agency  responsiveness  to  consumer 
needs. 

Evaluates  and  coordinates  all 
proposed  legal  actions  to  ascertain 
compliance  with  regulatory  poUcy  and 
enforcement  objectives. 


Executes  direct  line  authority  over  all 
Agency  field  operations;  develops, 
issues,  approves,  or  clears  proposals 
and  instructions  affecting  field 
activities;  serves  as  the  central  point 
within  the  Agency  through  which 
Headquarters  offices  obtain  field 
support  services. 

Provides  direction  and  counsel  to 
Regional  Food  and  Drug  Directors  in  the 
implementation  of  policies  and 
operational  guidelines  that  form  the 
framework  for  management  of  Agency 
field  activities. 

Develops  and/or  recommends  to  the 
Commissioner  policy,  programs,  and 
plans  for  activities  between  the  Agency 
and  State  and  local  agencies; 
administers  the  Agency's  overall 
Federal-State  program  and  policy; 
coordinates  the  program  aspects  of 
Agency  contracts  with  State  and  local 
counterpart  agencies.. 

Evaluates  the  overall  management 
and  capabilities  of  the  Agency's  field 
organization;  initiates  action  to  improve 
the  management  of  field  activities  and 
coordinates  the  formulation  and 
management  of  career  development 
plans. 

Directs  and  coordinates  the  Agency's 
emergency  preparedness  and  civil 
defense  programs. 

Operates  the  Federal  Medical 
Products  Quality  Assurance  Program  for 
the  Agency. 

3.  Insert  the  following  new 
subparagraphs  under  the  Office  of 
Policy  (HKC)  reading  as  follows: 

Regulations  Policy  and  Management 
Staff  (HKCl).  Directs,  manages,  and 
coordinates  the  Agency's  rulemaking 
activities  and  regulations  development 
system.  Initiates  new  and  more  efficient 
systems  or  procedures  to  accomplish 
Agency  goals  in  the  rulemaking  process 
and  plans  regulatory  reform  steps. 

Reviews  proposed  regidations.  final 
regulations,  and  other  Agency 
documents  to  be  published  in  the 
Federal  Register.  Assures  regulations 
are  necessary;  consistent  with 
established  Agency  policy;  clearly 
written;  enforceable;  coordinated  with 
other  Agency  components,  the  Office  of 
the  General  Counsel,  and  Federal,  State, 
and  local  government  agencies; 
appropriately  responsive  to  public 
participation  requirements  and 
applicable  executive  orders;  and 
responsive  to  any  applicable 
requirements  for  assessment  of 
economic  and  environmental  effects. 

Assures  that  all  regulations  required 
by  statute  are  promulgated. 

Coordinates,  with  other  Agency 
components,  the  evaluation  of  existing 
regulations  to  determine  whether  they 
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are  efficiently  and/or  effectively 
accomplishing  their  intended  purpose. 
Identifies  regulations  that  require 
revision  to  correspond  with  current 
standards  and  those  which  should  be 
revoked  due  to  obsolescence.  Makes 
recommendations  for  disposition  of 
these  regulations. 

Arbitrates  regulatory  policy 
disagreements  between  Agency 
components  during  the  preparation  of 
Federal  Register  documents. 

Edits,  processes,  and  prepares 
Hnished  manuscript  material  for  the 
issuance  of  Agency  proposed  and  final 
regulations  and  other  documents 
published  in  the  Federal  Register. 

Provides  all  Federal  Register 
document  development  support 
functions  (including  cross-referencing, 
record  retention,  incorporation  by 
reference,  document  tracking,  and 
Agency  master  print  books  of  current 
CFR  materials].  Controls  numbering  and 
organization  of  Agency  codified 
material  to  insure  proper  structure  of 
regulations  being  issued. 

Policy  Development  and  Coordination 
Staff  (HKC2).  Advises  and  assists  the 
Deputy  Commissioner  for  Policy 
concerning  information  that  may  affect 
current  or  proposed  FDA  policies. 

Advises  the  Deputy  Commissioner  for 
Policy  and  other  senior  Agency  officials 
on  the  formulation  of  broad  Agency 
regulatory  policy. 

Establishes  procedures  for  Agency 
policy  formulation  and  monitors  poUcy 
formulation  activities  throughout  the 
Agency. 

Negotiates  the  resolution  of  policy 
issues  involving  more  than  one 
component  of  the  Agency. 

Develops  and  coordinates  the  review 
and  analysis  of  policy. 

Initiates  and  participates  in 
interagency  discussions  on  Agency 
regulations,  plans,  and  policies  to 
improve  coordination  of  Federal 
regulations.  When  appropriate,  assumes 
the  lead  in  working  with  other  Federal, 
State,  or  local  agencies  on  a  specific 
regulation  or  in  developing  an  effective 
regulatory  approach. 

Serves  on  Agency  task  forces  that  are 
critical  elements  in  the  initiation,  study, 
and  resolution  of  priority  policy  issues. 

Serves  as  the  AJjency  focal  point  for 
developing  and  maintaining 
conmiunications.  policies,  and  programs 
with  regard  to  regulations  development 
and  international  harmonization, 
including  international  standard  setting 
and  bilateral  agreements  on  inspections. 

Serves  as  the  Agency  liaison  for 
intergovernmental  policy  development. 

Policy  Research  Staff  (HKC3). 
Proposes  and  researches  policy 
alternatives. 


Identifies  and  researches  the  impact 
of  FDA  policies  on  national  health 
issues  and  technological  advances. 

Identifies  and  researches  the  impact 
of  external  factors,  including  national 
health  issues  and  technological 
advances,  on  FDA  programs. 

Dated:  September  10, 1991. 
Kevin  E.  Moley, 

Assistant  Secretary  for  Management  and 
Budget. 
[FR  Doc.  91-22282  Filed  9-ie-«l:  8:45  am] 

MUMQ  COM  41«»41-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

(WO-320-01-421 1-02-262F] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35].  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  October  17. 1991  directly  to  the 
Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer. 
Washington,  DC  20503,  telephone 
number  202-395-7340. 

Title:  Right-of-Way  Cost  Recovery 
Procedures,  43  CFR  2808. 

Abstract  Respondents  supply 
identifying  information  and  data  on 
monetary  value  of  the  rights  and 
privileges  sought  by  the  applicant  costs 
incurred  for  the  benefit  of  the  general 
public  interest  rather  than  for  the 
exclusive  benefit  of  the  applicant,  and 
public  services  provided  which  are 
necessary  to  determine  who  may  be 
entided  to  a  set-off  against 
reimbursement  of  costs  to  the  ^ 
government. 

Bureau  Form  Number  None  Required. 

Frequency:  Once. 

Description  of  Respondents:  Right-of- 
way  applicants  for  which  the  authorized 
officer  determines  that  the  Bureau's 
application  processing  activities  will 
require  gathering  of  original  data  to 
comply  with  the  National  Environmental 
Policy  Act  and  other  statutes,  and  three 
or  more  field  examinations. 

Annual  Responses:  17. 


Annual  Burden  Hours:  850. 
Bureau  Clearance  Officer  (Alternate): 
Gerri  Jenkins  202-653-8853. 

Dated:  August  9. 1991. 
Michael  ].  Penfold. 

Assistant  Director,  Land  and  Renewable 
Resources. 
[FR  Doc.  91-22237  Filed  9-16-91;  8:45  am) 

BnXINQCOOC  UIO-M-H 


(OR-OSe-4351-12:  OP1-360] 

Prinevllle  District;  Cloeure  of  PuMic 
Lands  In  Oregon 

September  a  1991. 

ACTION:  Notice  of  permanent  seasonal 

closure  of  public  lands;  Oregon. 

summary:  Pursuant  to  the  Brothers/ 
LaPine  Resource  Management  Plan  and 
Record  of  Decision,  notice  is  hereby 
given  that  effective  immediately,  all 
public  lands  as  legally  described  below 
are  closed  seasonally  to  all  motorized 
vehicle  access.  This  closure  will  be  in 
effect  from  midnight  September  25,  to 
midnight  March  1.  annually. 

This  closure  is  pari  of  a  cooperative 
wildlife  enhancement  project  being 
undertaken  by  Federal,  State  and 
private  organizations  and  augments  an 
existing  road  closure  on  adjacent 
National  Grassland  properties. 

The  only  exception  to  this  order 
would  be  for  authorized  administrative 
use  and  emergency  needs. 

Township  14  South.  Range  13  East  of  the 

Willamette  Meridian: 
Section  1:  SV4NEy4 
Section  2:  SViNWV4.  SWVtNEVi.  NEV^SWV^i, 

SEV;SEy4.LoUl,2.3,4 
Section  12:  All 
Township  14  South,  Range  14  East  of  the 

Willamette  Meridian: 
Section  5:  SWy«NWV4.  NWVtSWMi 
Section  6:  SEV4NWV^,  SV4NE%,  EViSWV*. 

SEy4,  Lots  3,  4, 5, 8, 7 
Section  7:  NWy4 

The  authority  for  this  closure  is  43 
CFR  8341.2. 
James  L  Hancock. 
District  Manager 
(FR  Doc.  91-22238  Filed  9-18-91:  &-4S  am] 

MLUNQ  COOC  4310-M-4I 


[NM-03(H>1-4322-14] 

Las  Cruces  District  Grazing  Advisory 
Board  Meeting 

agency:  Bureau  of  Land  Management 

Interior. 

ACnow;  Notice  of  meeting. 

summary:  The  meeting  will  be  held  at 
the  Macey  Center  at  the  Institute  of 
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Mining  and  Techn  ology  which  is  located 
on  Olive  Street  in  Socorro,  New  Mexico. 
The  agenda  for  thi  t  meeting  follows: 
1. 10  a.m.    Meetin  g  Called  to  Order 
2. 10:05  a.m.    Brie  "  Introduction 
3. 10:10  a.m.    Dis(  ussion  and  Approval 

of  Previous  M  inutes 
4. 10:30  a.m.    Dis(  ussion  on  Status  of 

8100  Range  Improvement  Projects 
5. 11:30  a.m.    Foil  )w-up  Discussion  on 

Fencing  Stanc  ards 
6. 12:00  noon  Lunc  h 
7. 1  p.m.    Present  ition  of  New  Project/ 

Activity  Plan! 

8.  2  p.m.    Public  (  omment  Time 

9.  2:30  p.m.    Finis  i  Presentations 

10.  3.30  p.m.    Info  rmation  Session 

11.  4:30  p.m.    Adj  )um  Meeting 
DATE:  October  2, 1 991.  beginning  at  10 
a.m. 

FOR  FURTHER  INFClRMATtON  CONTACT: 
Robert  R.  Calkins,,  Acting  District 
Manager,  BLM  La^  Cruces  District.  1800 
Marquess.  Las  Cnices,  New  Mexico  or 
at  (505)  525-6228. 

Dated:  September|5, 1991. 
foaie  Baoegas. 
Acting  District  Maniger. 
|FR  Doc.  91-22239  Ff  ed  9-16-91;  8:45  am) 

BtLLMQCOOC  43K 


(NM-030-01-4210-131 

Exchange  of  Public  Land;  Socorro, 
Catron,  and  Slerrii  Counties,  NM 


Land  Management 


agency:  Bureau  o ' 

Interior. 

action:  Notice  of  realty  action. 


summary:  The  following  described 
lands  and  interestis  therein  have  been 
examined  and  determined  to  be  suitable 
for  transfer  out  of  Federal  ownership  by 
exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U3C 1716). 

NOTE:  Not  all  of  Ine  lands  identified 
below  will  be  involved  in  the  exchange. 
Some  may  be  delated  to  eliminate 
possible  conflicts  that  could  arise  during 
processing.  The  fi  lal  selection  of 
properties  will  be  made  to  achieve 
comparable  value  b  between  the  offered 
and  selected  land ). 


Selected  Public  Lan^ 
Group  1 

Socorro  County 

T.  3  S.  R.  1  W.  NMPil 

Sec  25.  WV^EV^  (|>ortion) 
Total:  90.28  acres 
Proponent:  Wes  Bui^s 

Groups 

Socorro  County 

T.  7  S.,  R.  3  W..  NMl»M 


JMI 


Sec.  31.  Lot  3.  NV4SEV4.  and  NEy4SWy4. 
T.  7  S..  R.  4  W..  NMPM 

Sec.  9.  lot  1; 

Sec  13,  lots  1  to  4  inclusive,  and  lots  6  and 
7.  WV4NWy«,  and  EV4W%; 

Sec  14.  lots  1  to  4.  inclusive: 

Sec  21,  lot  1: 

Sec.  22,  lot  1: 

Sec  23.  NEy4: 

Sec  27,  lots  1  to  5.  inclusive; 

Sec  2a  lots  1  to  4,  inclusive; 

Sec  33,  lots  1  to  4,  inclusive; 

Sec.  34,  lots  1,  2.  and  3.  WV4NEy4,  SEy4 
NEy4,andEV4NWy4; 

Sec.  35,  lot  1.  NV4MEy4,  and  NEy4NWy4; 

Sec.  36,  lots  1  to  4,  inclusive. 
T.  8  S.,  R.  4  W.,  NMPM 

Sec  9,  NEy4SEy4; 

Sec.  26,  SEy4. 
Including  all  minerals 
Total:  1.541.94  Acres 
Proponent:  Eunice  Dean  Nunn 

Groups 

Socorro  County 

T.  8  S..  R.  4  W.,  NMPM 

Sec  35,  SV4SV4SEy4. 
T.  9  S.,  R.  4  W.,  NMPM 

Sec  1.  lots  2.  3,  and  4,  SWy4NEy4,  SVi 
NWy4,  SWy4,  and  W>4SEy4; 

Sec  3,  SV4NEy4; 

Sec  4,  lot  1,  and  NV4NEy4SWy4; 

Sec  11,  NViSWy4NEy4,  and  SEy4NEy4. 
Including  all  minerals 
Total:  718.56  Acres 

Proponent:  Truman  V.  Hatley  and  Wilma  H. 
Hatley 

Group  4 

Catron  County 

T.  3  S..  R.  9  W..  NMPM 

Sec  26.  SV4; 

Sec  27.  SV4; 

Sec  2a  SV4; 

Sec  29  SV^' 

Sec  3o!  lots  3,  4,  EV^SWy4.  and  SEV4. 
Total:  1.602.61  Acres 
Proponent:  Marvin  Ake 

Group  5 

Socorro  County 

T.  2  S.,  R.  4  W.,  NMPM 

Sec  21.  NWy4SEy4.  Ny«SWy4.  and  swy4 
SWy4; 

Sec  29,  NWy4NEy4,  and  NV4NWy4. 
Total:  280.00  acres 
Proponent:  Wilma  Huggett 

Groups 

Socorro  County 

T.  2  S..  R.  4  W..  NMPM 
Sec  21,  lots  3, 4.  and  5,  SWy4NEy4,  WVi 

Nwy4. 

Total:  217.10  Acres 
Proponent:  James  Gregg 

Group  7 

Catron  County 

T.  3  N..  R.  11  W..  NMPM 

Sec  12,  All. 
'Total:  640.00  Acres 
Proponent:  Carole  Roberson 


GioupS 

Socorro  County 

Subgroup  8A 

T.  2  S.,  R.  4  W.,  NMPM 
Sec  30,  lots  1,  2,  and  3,  NEy4,  EViNWy4. 
and  NEy4SWy4. 
Total:  390.16  Acres 

Subgroup  8B 

T.  2  S.,  R.  5  W.,  NMPM 

Sec  25,  EMiNEy4,  EV4SWy4,  and  SEy4. 
Total:  320.00  Acres 

Subgroup  8C 

T.  2  S..  R.  5  W.,  NMPM 

Sec.  2a  lot  1. 
Total:  4.01  Acres 
Proponent:  T-3  Ranch,  Inc 

Groups 

Catron  County 
Subgroup  9A 

T.  9  S.,  R.  10  W.,  NMPM 

Sec  4,  fiVt.  yNVtSWV*.  and  SEy4SWy4. 
T.  9  S.,  R.  11  W..  NMPM 

Sec  14.  NEy4NWy4/. 
Total:  480.00  Acres 

Subgroup  9B 

T.  8  S..  R.  10  W..  NMPM 
Sec  1,  lots  1, 2,  and  3.  SViNEy4, 

SEy4NWy4,  EV4SWy4,  and  SEy4: 
Sec  12.  SV4. 

T.  8  S.,  R.  12  W.,  NMPM 
Sec  21,  EV4NEy4.  and  SEy4SEy4. 

Total:  919.87  Acres 

Proponent:  Adol>e  Ranch  Partners 

Group  10 

Socorro  County 
Subgroup  lOA 

T.  4  S.,  R.  6  W..  NMPM 

Sec  a  lot  a  NEy4NWy4,  SV4NWy4,  and 
SWVi; 

Sec  a  lots  1  and  2,  SV^NEy4.  and  SE^. 
Total:  641.04  Acres 

Catron  County 
Subgroup  lOB 

T.  3  a.  R.  12  W.,  NMPM 

Sec34.SWy4NWy4; 

Sec  3a  E>4SEy4. 
Total:  120.00  Acres 
Proponent:  Elliott  G.  McMaster 

Group  11 

Socorro  County 
Subgroup  llA 

T.  7  S.,  R.  8  W..  NMPM 

Sec  27.  All; 

Sec3aWV4WV4: 

Sec  34,  EViWW. 

Sec.  3a  S^NWy4,  and  SV^. 
T.  8  S..  R.  8  W..  NMPM 

Sec  a  EMiSEy4.  and  SWy4: 

Sec  a  W%SEy4,  and  SEVtSEV*. 
Total:  1.720.00  Acres 

Catron  County 

Subgroup  llB 

T.  8  S.,  R.  9  W.,  NMPM 
Sec.  1.  lot  4,  SWy4NWy4,  and  SWy4. 
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Total:  240.35  Acres 

Proponents:  Clay  W.  Henderson  and  Anna 
Lee  Henderson 

GtoupU 

Catron  County 

T.  3  N.,  R.  17  W.,  NMPM 

Sec.  17.  SViSH: 

Sec.  31.  NEV4.  EV^NWV4.  and  NV^SEMi. 
Total:  480.00  Acres 
Proponents:  Viola  L.  Orona 

Group  13 

Socorro  County 

T.  2  N..  R.  4  E..  NMPM 

Sec.  3.  lots  1  and  2; 

Sec.  la  lots  1  to  4.  inclusive.  EV^NEV*.  and 
SEV*. 
Total:  468.03  Acres 
Proponent:  Carmen  McCleary 

Group  14 

Catron  County 

T.  2  N..  R.  12  W..  NMPM 
Sec.  18.  lots  2, 3,  and  4.  SEViNW^,  and 
NEV4SWy4. 
T.  2  N..  R.  13  W..  NMPM 
Sec  24,  NM!NEy4,  SWy4NE%.  SE%NW%. 
E'/4SW'A,  and  WV4SEy4. 
Total:  526.03  Acres 
Proponents:  Marvin  Davis  and  Vera  Davis 

Group  15 

Socorro  County 

T.  2  S..  R.  4  W..  NMPM 

Sec.  25.  lots  11  and  18; 

Sec.  36.  lots  6  to  9,  inclusive,  and  lots  11, 
and  12. 
Total:  51.81  Acres 
Proponent:  Claude  Wallace 

Group  16 

Catron  County 

T.  2  S..  R.  10  W..  NMPM 
Sec.  13,  WV^SWy4,  and  SEV4SWV^: 
Sec.  14,  NViSEy4SEV4,  NWSWy4SEy4SEy4. 
SEV^SWV4SEy4SE%,  and  SE^SE^SE^: 
Sec.  24.  N  V^NW  y4,  and  SEy4NW  V». 

Total:  277.50  Acres 

Proponent:  Vera  Turner 

Group  17 

Catron  County 

T.  1  N..  R.  12  W..  NMPM 
Sec.  19,  lot  3.  and  NEyiSWVi. 

T.  1  N.,  R.  13  W.,  NMPM 
Sec.  13,  SEy4SWy4,  and  SViSE%: 
Sec.  24,  NEy4,  NEV*NWV*.  NV^SEy4.  and 

SEy4SEy4. 

Total:  520.19  Acres 
Proponent:  Tim  McCoy 

Group  U 

Catron  County 
Subgroup  18A 

T.  7  S.,  R.  9  W..  NMPM 

Sec.  15,  NViNVi; 

Sec.  17,  SVt. 
Total:  480.00  Acres 

Subgroup  18B 

Catron  County 

T.  7  S..  R.  9  W.,  NMPM 


Sec.  25.  NWNV4,  NWViSW^,  EV4SWy4. 
and  SEy4. 

Socorro  County 

T.  7  S.,  R.  8  W.,  NMPM 

Sec.  30,  lot  4.  SEy4SWy4,  and  S>^SEy4. 
Total:  597.37  Acres 
Proponent:  W.  R.  Edwards,  Jr. 

Group  19 

Catron  County 
Subgroup  19A 

T.  1  N.,  R.  16  W.,  NMPM 

Sec.22.WV4NW%: 

Sec.  29,  SE%NWy4: 

Sec.  34.  EViSEy4. 
Total:  Total:  200.00  Acres 

Subgroup  19B 

T.  2  S..  R.  18  W.,  NMPM 

Sec.  3,  lots  1  and  2.  SV^NEVi,  and  SE%: 

Sec.  9.  SEVt: 

Sec.  10,  NE^i,  and  SV^. 
Total:  960.76  Acres 
Proponent:  Jim  Williams 

Group  20 

Catron  County 

T.  2  S..  R.  9  W..  NMPM 

Sec.  19  SViSEV^; 

Sec  2o!  SWy4,  virViSEV^,  SEy4SEy4: 

Sec.  21.  S>4SWy4; 

Sec.  2a  WVi; 

Sec.  29,  All; 

Sec.  30,  E^; 

Sec.  33,  WV4. 
Total:  2,040  Acres 
Proponent:  John  Hand 

Group  21 

Subgroup  21A 
Socorro  County 

T.  3  S..  R.  8  W.,  NMPM 
Sec.  7,  lots  1, 2, 3.  NWNEy4.  EV^NWM.  and 
NE%SW%. 

Catron  County 

T.  3  S.,  R.  9  W..  NMPM 

Sec.  11,  All; 

Sec.  12,  N%,  and  NViSV^. 
Total:  1,436.25  Acres 

Subgroup  2lB 
Catron  County 

T.  3  S.,  R.  9  W.  NiAPM 

Sec.  28,  NM: 

Sec  29  NVi' 

Sec  3o'.  lots'l,  2.  NE^,  and  EViNWVi. 
T.  3  S.,  R.  10  W.,  NMPM 

Sec.  25.  NE%. 
Total:  1,122.73  Acres 
Proponent:  John  Hand 

Group  22 

Catron  County 

T.  2  N.,  R.  15  W..  NMPM 

Sec  9.  S^. 
Total:  320.00  Acres 
Proponents:  Jim  Carroll  and  Phyliss  Carroll 

Group  23 

Socorro  County 

T.  8  S..  R.  4  W.,  NMPM 
Sec.  35.  NEVi.  NMSEy4,  and  NViSV^SEy4. 


Total:  280.00  Acres 
Including  All  Minerals 
Proponent:  Bill  Shivers 

Group  24 

Socorro  County 

T.  1  N..  R.  3  W..  NMPM 

Sec28,SWWiSW%; 

Sec.35,NW\^. 
Total:  200.00  Acres 
Proponents:  Ross  Ligon  and  Patsy  K.  Ligon 

Group  25 

Sierra  County 

T.  10  S..  R.  4  W..  NMPM 
Sec.  1.  loU  2. 3.  and  4.  SWViNEVi,  SMi 

NW%.  NViSWVi.  and  NWV4SE%. 
Total:  359.11  Acres 
Proponents:  Beryl  Kleitz.  Velma  Kleitz  and 

Rex  Kleitz 

Group  26 

Socorro  County 

T.  5  S..  R.  1  E,  NMPM 

Sec.  4,  lot  41. 
Total:  16.93  Acres 
Proponent:  Esquipula  Vigil,  )r. 

Group  27 

Socorro  County 

T.  5  S.,  R.  1  E..  NMPM 

Sec.  4.  lot  4a 
Total:  16.92  Acres 
Proponents:  Cleto  and  Ruby  Vasquez 

Group  28 

Socorro  County 

T.  5  S.,  R.  1  E,  NMPM 

Sec  4.  lot  38. 
Total:  7.74  Acres 
Proponents:  Melvin  and  |osie  Cole 

Group  29 

Catron  County 

T.  5  S,  R.  16  W,  NMPM 

Sec.  8,  tracts  40  and  46. 
Total:  1.79  Acres 
Proponent:  Lugarda  Gibbons 

Group  30 

Catron  County 

T.  5  S..  R.  16  W.,  NMPM 

Sec  8,  tracts  37  and  41. 
Total:  3.34  Acres 
Proponent:  Samuel  Gutierrez 

Group  31 

Socorro  County 

T.  2  S..  R.  1 E.  NMPM 

Sec.  31,  lot  11. 
Total:  2.76  Acres 
Proponent:  Cornelio  Gonzales,  et  al 

Group  32 

Socorro  County 

T.  4  S..  R.  1  B..  NMPM 

Sec  33.  lot  17. 
Total:  17.20  Acres 
Proponent:  Charles  Headen 
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Liz  Cryer 
BLM  pnbKc  land: 


Group33 

Socorro  County 

T.  4  S..  R.  1  E.  NMPN  I 

Sec  18.  lot  21. 
Total  5.78  Acres 
Proponent:  Calvin  ar  i 

Total  acres  of  selefted 
15.406.88  Acres. 

Offered  Deeded  Proi^ertias 

Catrott  County 

T.  7  S..  R.  13  W..  N\HM 

Sec  32.  All: 

Sec  34,  SV4: 

Sec  38.  All; 
T.  7  S,  R.  14  W, 
Sec3e.AU. 
T.  8  S..  R.  13  W..  NMt^i 

Sec  2.  lots  1  to  4.  iiiclusive.  SV^NMi.  and 
SVi' 

Sec  3,  lots  3  and  4|  SV^NWV*.  and  SWMi; 

Sec  4.  lots  1  and  2|  SViNEV*.  and  SEVk; 

Sec  5.  SV4NEy4,  afd  SEy«NWV4: 

Sec  8.  lots  2  to  6.  i  iclusive: 

Sec9.NV4: 

Sec  16,  All; 

Sec  19.  NEy4SEV4  andSMSE^- 

Sec  2a  S^^  EViNl  :y4.  and  SWV-kNEVi; 

Sec  21.  All: 

Sec  2a  All: 

Sec.  29,  lots  1  to  1( ,  inclusive: 

Sec  3a  lots  1  to  4. 
EV4: 

Sec  31.  lots  1  to  4. 
NEy4: 

Sec  32.  N%.  E\W  H>^  SWV«NWy«.  and 
S^' 
T.  8  S..  R.  14  W..  NM  ?M 

Sec.  2.  lots  to  to  4.  inclusive.  Si^NVi.  aid 
SVi: 

Sec3.NEy4SWy4 

Secll.SWy4SEy; 

Sec  12,  All; 

Sec  13.  NV4SH.  w  id  N%: 

Secl4.  NV^SVi.  aidNV^. 

Containing  12.330.  }3  acres,  more  or  less. 

DATES:  On  or  befc  re  [November  1, 1991], 


interested  parties 


inclusive,  EViWVi.  and 
inclusive,  EV^WV^  and 


I  may  anbmit  written 
comments  to  the  Socorro  Resource  Area 
Manager  at  the  address  shown  below. 
Comments  must  stecify  the  legal 
description  (Township,  Range,  Section 
and  Subsection]  of  the  specific  parcel 
affected  by  the  coinment.  Any  adverse 
comments  will  be  evaluated  by  the  New 
Mexico  State  Dire  ctor.  Bureau  of  Land 
Management  wh<  i  may  snstam,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  oqjections,  this  realty 
action  will  become  the  fuial 
determination  of  jhe  Department  of  the 
Interior. 

ADDRESSES:  Detajled  information 
concerning  this  exchange,  including  the 
environmental  assessment,  is  available 
for  review  at  the  Socorro  Resource  Area 
Office,  198  Neel  Avenue,  NW,  Socorro, 
New  Mexico,  878^. 
FOR  FURTHER  INFORMATION  CONTACT 
Jon  Hertz.  Socorr*  Resource  Area 
Office,  at  (SOS)  83  >-0412. 


IMI 


The 

purpose  of  this  exchange  is  to  improve 
the  resource  management  programs  of 
the  BLM  and  that  of  private  property 
holders  represented  by  Shepard  and 
Associates.  The  public  laiKl  to  be 
exchanged  is  relatively  isolated  parcels, 
in  most  cases  lacking  legal  access.  The 
private  land  being  offered  has  important 
wilderness,  recreation,  wildlife  habitat, 
and  scenic  values  and  when  acquired 
will  provide  improved  access  to  existing 
public  land.  Once  acquired,  these 
offered  lands  will  be  managed  for 
multiple-use  along  with  the  adjoining 
public  land.  Only  the  surface  estate  of 
both  public  and  private  lands  will  be 
exchanged,  with  the  exception  of  offered 
land  in  Croups  2.  3,  and  23,  in  which  the 
Federal  mineral  estate  will  be  also  be 
transferred.  The  public  interest  will  be 
well  served  by  making  this  exchange, 
and  the  exchange  is  consistent  with  the 
Bureau's  resource  management  plans. 
The  value  of  the  lands  to  be  exchanged 
will  be  approximately  eqtial,  as  the 
acreage  will  be  adjusted  to  luing  ^ 
values  as  close  as  possible  upon 
completion  of  the  final  appraisal  of  the 
lands.  Full  equalization  of  values  will  be 
achieved  by  payment  to  the  United 
States  of  fluids  in  an  amount  not  to 
exceed  25  percent  of  the  total  value  of 
the  public  land  to  be  transferred. 

The  public  land  to  be  transferred  from 
the  United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

1.  All  valid  and  existing  access  road 
rights-of-way  and  easements. 

2.  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30, 1890  (43  use  945). 

3.  A  reservation  to  the  United  States 
for  all  minerals  in  the  lands  subject  to 
this  conveyance  (expecting  those  lands 
in  Groups  2,  3,  and  23).  together  with  the 
right  to  prospect  for,  mine,  and  remove 
same. 

4.  A  reservation  to  the  United  States 
to  allow  entry  into  certain  properties  for 
the  purpose  of  mitigating  cidtival  sites. 

5.  Floodplain  restricticms  pursuant  to 
Executive  Order  11988  will  be 
incorporated  into  the  patents  in 
27.  28.  29.  30  and  31. 

6.  Wetland  restrictions  pursuant  to 
Solicitor's  Opinion,  BLM  SA  0057^will, 
be  incorporated  into  the  patent  iif^Croup 
28. 

7.  Patents  for  Groups  29  and  30  will  be 
issued  subject  to  an  existing  Catron 
County  Road  known  as  First  Street. 

8.  Group  29  proponent  will,  upon 
issuance  of  patent,  be  required  to 
simultaneously  grant  an  easement  to  the 
Aragon  Coaununity  Water  Users 


Association  for  an  existing  water  tower 
and  15-foot  wide  access  road. 

9.  Group  30  proponent  will,  upon 
issuance  of  patent  be  required  to 
simultaneously  grant  an  easement  to  the 
Aragon  Community  Water  Users 
Association  for  an  existing  15-foot  wide 
access  road. 

10.  Subject  to  the  following  authorized 
uses: 

Group  2 

NM  NM  82570— Socorro  County  Road  54 

NM  NM  45791— Western  New  Mexico 

Telephone  Co.  (WNMTC) 
NM  ^al  048606— Socorro  Electric 

Cooperative  (SEC) 
NM  NM  35199— New  Mexico  Stote  Highway 

Department  (hOASHD) 
NM  NM  82565— Socorro  County  Road  49 

Groups 

NM  LC  054537— NMSHD 

?^M  NM  45791— WNMTC 

NM  NM  77481— SEC 

NM  NM  82775— Socorro  Coonty  Road  60 

NM  NM  B2574— SocoiTO  Comty  Road  SS 

Group  4 

NM  NM  44013— Corps  of  Engineers,  Very 

Large  Array 
NM  NM  52225— WNMTC 
NM  NM  014159— SEC 
NM  NM  83771— Catron  County  Road  BO  52 

Groups 

NM  NM  77378— American  Telephone  & 

Telegraph  Company  (AT*T) 
NM  NM  01415&-SEC 
NM  NM  22987— SEC 
NM  NM  0467885— AT&T 

Groups 

NM  NM  44368— SEC 

NM  NM  45791— WNMTC 

Groups 

NM  NM  01415»-SEC 

NM  NM  0467885— AT&T 

NM  NM  45791— WNMTC 

NM  NM  033887— NMSHD 

NM  NM  77499— Socorro  County  Road  10 

Groups 

NM  NM  77514— a  Paso  Electric  Co. 

Group  10 

NM  NM  45791— WNMTC 

NM  NM  52194— NMSHD 

Group  11 

NM  NM  77503— Socorro  County  Road  BO  15 

Group  13 

NM  NM  18180-SEC 
NM  SF  076674— NMSHD 
NM  NM  046971— NMSHD 
NM  NM  75583-^astem  New  Mexico  Rural 
Telephone  Corporation.  Inc 
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NM  ^4M  04968— Plains  Electric 
NM  NM  77377— AT4T 

Group  15 

NM  NM  82585— Socorro  County  Road  No. 
15A 

Group  17 

NM  NM  0558875— Catron  County 

Commission 
NM  NM  055887501— Catron  County 

Commission 
NM  NM  0253970— WNMTC 
NM  NM  0220382— WNMTC 
NM  NM  52190-WNMTC 
NM  NM  01415»-SEC 
NM  NM  14875— Pie  Town  Wafer  Users 

Association 
NM  SF  076459— NMSHD 

Group  19 

NM  NM  52190— WNMTC 
NM  NM  61527— Union  Pacific  Rea.  Co.  and 
Dugan  Production  Corp. 

Group  20 

NM  NM  83771— Catron  County  Road  BO  53 
NM  NM  61693— Shell  Western  Oil «  Gas 
Lease 

Group  21 

NM  NM  83772— Catron  County  Road  BO  53 
NM  NM  62517— Love  Oil  Company  Inc..  Oil 
and  Gas  Lease 

Group  22 

NM  NM  52190— WNMTC 

Group  23 

NM  NM  77481— SEC 

NM  NM  77507— Socorro  County  Road  No.  29 

NM  NM  82574— Socorro  County  Road  No.  58 

Group  24 

NM  NM  014159— SEC 

Group  26 

NM  NM  05592 — Bureau  of  Reclamation 
NM  NM  067918-4>lain8  Electric  GftT 

Group  33 

NM  NM  83794— Calvin  Cryer,  Water  Control 
Structure 

Publication  in  the  Federal  Register 

segregates  the  public  land,  described 
above,  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The 
segregative  effect  of  this  notice  will 
terminate  upon  issuance  of  patent  or  2 
years  from  the  date  of  publication  in  the 
Federal  Register,  whichever  occurs  first. 

Dated:  September  11, 1991. 
Robert  R.  Calkins. 
Acting  District  Manager. 
(FR  Doa  91-22285  Filed  9-16-91: 8:4?  am] 

nUJNQ  COM  4310-F»4I 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  Na  31938] 

Lackawanna  Railway,  Inc.— Acquisition 
and  Operation  Exemption,  Lines  of 
Consolidated  Rail  Corp.  and 
Ljickawanna  County  Rail  AuttKMlty 

On  August  30, 1991,  Lackawanna 
Railway,  Inc.  (LARY),  a  noncarrier 
controlled  by  Steve  May  (May),  filed  a 
notice  of  exemption  for  acquisition  and 
operation  of  33  miles  of  rail  line,  around 
Scranton,  PA.*  LARY  will  purchase  and 
operate  the  2-mile  Scranton  Cluster,  and 
vsrill  lease  from  the  Lackawanna  County 
Rail  Authority  (LCRA)  and  operate  the 
remaining  31  miles  of  rail  line.  May  also 
controls  the  Lackawanna  Valley  . 
Railroad  Corporation  (LVAL),  a  Class  III 
rail  carrier  which  connects  with  the  rail 
line  at  issue  here.  As  a  result.  May  has 
sought  exemption  in  a  related 
proceeding  from  the  prior  approval 
requirements  of  49  U.S.C.  11343-44  to 
continue  in  control  of  LVAL  and  LARY 
once  LARY  becomes  a  rail  common 
carrier.  See  Finance  Docket  No.  31937. 
Steve  May — Control  Exemption — 
Lackawanna  Valley  Railroad 
Corporation  and  Lackawanna  Railway, 
Inc.  The  transactions  are  expected  to  be 
consummated  on  or  before  September 
12.1991. 

Any  comments  must  be  Hied  with  the 
Commission  and  served  on:  John  D. 
Heffner,  Suite  1107, 1700  K  St..  NW.. 
Washington,  DC  20006,  and  John  Paylor. 
Law  Department,  Consolidated  Rail 
Corporation,  Six  Penn  Center, 
Philadelphia,  PA  19103. 

LARY  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act,  16  U.S.C  47a 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 


■  Th«  33  miles  are  composed  of:  (1)  Tlie  Scranton 
Cluster,  currently  owned  by  Consolidated  Rail 
Corporation  (Conrail).  from  miiepott  134.0  to 
milepott  132.0  in  Scranton:  (2)  the  former  Conrail 
Scranton  Branch,  abandoned  and  currently  owned 
by  the  City  of  Scranton.  from  milepott  132.0  in 
Scranton  to  milepost  120.0  at  Moscow,  PA:  and  (3) 
the  former  Conrail  Scranton  Branch,  abandoned  and 
currently  owned  by  Steamtown  Foundation,  from 
milepost  120.0  at  Moscow  to  milepott  101.0  at  Mt. 
Pocono,  PA.  Including  the  rail  yard  at  the  Mt. 
Pocono  Automobile  and  Loading  Terminal  which  is 
still  owned  by  Conrail. 


Decided:  September  9, 1991. 

By  the  Commission.  David  M.  Konsclmik. 
Director,  Office  of  Proceedings. 
Sidney  L  Stfiddand. 
Secretary. 

[FR  Doc  91-22267  Filed  9-16-91:  &-45  am] 
BftlMQ  COOK  TOM-ei-ll 


[Finance  Docket  Na  31928] 

Wisconsin  ft  Michigan  Raihway  Co.— 
Operation  Exenrtption  Between  Mellen, 
Wl,  and  Bessemer,  Ml 

Wisconsin  &  Michigan  Railway 
Company  (W&M).  a  noncarrier.  has  filed 
a  notice  of  exemption  to  operate  32.38 
miles  of  track  owned  by  Wisconsin 
Central  Ltd.  (WCL).  The  track  is  an 
abandoned  portion  of  Soo  Une  Railroad 
Company's  Mellen-Bessemer  Branch  ' 
and  extends  between  milepost  411.0 
(approximately  one  mile  east  of  the 
connection  of  the  Mellen-Bessemer 
Branch  with  WCL's  Prentice-Ashland 
Branch,  at  Mellen,  WI)  and  milepost 
443.38.  near  Bessemer.  MI.  WCL 
purchased  the  track  in  1991,  but  has  not 
operated  it  as  a  line  of  railroad.  WMR 
will  become  a  class  III  rail  carrier.  The 
transaction  was  to  be  consummated 
(oi>erations  commence]  on  or  shortly 
after  the  August  26. 1991,  effective  date 
of  this  exemption. 

WMR  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  50  years  old  or  older  until 
completion  of  the  section  106  process  of 
the  National  Historic  Preservation  Act. 
16  U.S.C.  470. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Stephen  C. 
Herman,  Belnap.  Spencer.  McFarland  & 
Herman,  225  West  Washington  Street, 
Chicago,  IL6060&-341& 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  September  6, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Ir„ 
Secretary. 
[FR  Do&  91-22668  Filed  9-16-91:  845  am] 

MLLMQ  COOe  TOSi-OI-M 


'  See  Docket  No.  AB-57  (Sub-No.  21 X).  Soo  Une 
Railroad  Company — Abandonment  Exemption — In 
Ashland  and  Iron  Counties,  Wl.  and  Gogebic 
County,  Ml  (not  printed),  served  February  S.  1987 
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IRnanc*  Docfc««  No.  31937] 

Steve  May;  ContnM 'Exemption, 
Lackawanna  Valley  Railroad  Corp.  and 
Lackawanna  Railway,  Inc. 

AQENCv:  interstate  (tonunerce 
Commission. 

ACnoM:  Notice  of  exemption. 

summary:  The  Commission,  ander  49 
U.S.C.  10505,  exempis  Steve  May  from 
the  requirements  of  #9  U.S.C  11343  to 
continue  in  control  df  Lackawanna 
Railway.  Inc.  (LARt)  when  it  becomes  a 
rail  common  carrier  through  the 
acquisition  and  operation  of  certain  rail 
lines  between  Scran^on  and  Mt.  Pocooo. 
PA.  subiect  to  standard  labor  protective 
conditions.  LARY  will  connect  with  the 
Lackawarma  Valley  Raib^ad 
Corporation,  a  Ciast  111  rail  common 
carrier  already  contlolled  by  May.  This 
exemption  is  related  to  the  notice  of 
exemption  filed  con^tirrently  in  Finance 
Docket  Na  3193& 

DATES:  This  exemption  is  effective  on 
September  12, 1991.  Petitions  to  reopen 
must  be  filed  by  October  7. 1991. 

AOORESSES:  Send  pl^dings  referring  to 
Finance  Docket  No.  ^937  ta 

(1)  Office  of  the  Seajetary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Wasnington.  DC  20423 

(2)  Petitioner's  representative:  John  D. 
Heffoer,  Esq..  Suit^  1107. 1700  K 
Street  NW.,  Washington,  DC  20006 

FOR  nrnTMER  INFOMiATION  CONTACT: 

Joseph  H.  Deftmar  (302)  275-7245.  (TDD 
for  hearing  impairedj  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  ddcision.  To  purchase 
a  copy  of  the  full  deoision.  write  to.  call, 
or  pick  up  in  person  pom:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washingtoa  DC  20^3.  Telephone:  (202) 
289^357/4359.  (Assistance  for  the 
hearing  impaired  it  Svailable  through 
TIX3  services  (202)  2t^5-1721.) 

Decided:  September  >.  19OT. 

By  the  Commission,  1 3tainnan  Fliilbin,  Vice 
ChainnaB  Eiain<>tt.  Con  mussioners  Simmons, 
Phillips,  and  McDonak . 

Sidney  L  Strickland,  )i , 

Secrefary. 

(FR  Doc  91-22254  File4  »-l&-«l:  8:45  am] 

BiUJMQ  COOC  70aS-01-M 


IMI 


(FInanee  Dockal  Ho.  31834} 

Minnesota  Zephyr  Umlted — Operation 
Exemption  Between  East  of  Hudaon, 
Wl,  and  Minneapolis  and  Duluth 


Minnesota  Zephyr  Lfinited  (Zephyr) 
has  filed  a  aotice  of  exemptioa  to 
operate  as  a  class  in  rail  carrier,  in 
special  interstate  passenger  service, 
over  two  routes  totaling  approximately 
50.B  miles  of  tract,  including  44.4  miles  of 
line  of  the  Chicago  and  North  Western 
Transportation  Company  (CNW),  0.6 
miles  of  line  of  Burlington  Northern 
Railroad  Company  (BN),  and  5.8  miles  of 
line  of  the  Minnesota  Transportation 
Musetnn,  Inc.  (MTM).  lite  transaction 
was  to  be  consuirftnated  soon  after 
September  1, 1991. 

Both  routes  have  a  terminus  in 
common:  CNW  milepost  38.9.  at  a  point 
east  of  Hudson,  WI.  The  first  route 
extends  between  CNW  milepost  O.tJ.  at 
Minneapolis,  MN,  and  CNW  milepost 
38.9.  The  second  route  extends  between 
CNW  milepost  38.9  and  Duluth  Junction, 
MN,  as  follows:  from  CNW  milepost  38.9 
to  CNW  milepost  18.4,  at  Lakeland 
Junction.  MN.  then  to  CNW  milepost 
12.9.  at  Stillwater,  MN.  then  from  BN 
milepost  12.73  to  BN  milepost  12.19,  at 
Stillwater,  and  then  from  MTM  milepost 
12.19,  at  Stillwater,  to  MTM  milepost 
6.39.  at  Duluth  Junction.  Under  an 
agreement  with  MTM.  Zephyr  currently 
conducts  intrastate  passenger  service 
over  the  involved  KfTM  and  BN  lines. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Louis  E. 
Gitomer.  Suite  120a  1133  15th  Street. 
NW.  Washington,  DC  20005. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  iu)tice  contains  false  or 
misleading  information,  the  exemption  is 
void  ad  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  1050S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  wiO  not  automaticaUy 
stay  the  transaction. 

Decided:  September  6. 1991. 

By  ike  ConuBiMion.  David  M.  KonschnSc, 
Director.  OfBoe  of  Proceedings. 
Kdney  L  Stiicklwd,  )r- 
Secretory. 
(FR  Doc  91-22265  Filed  &-16-91;  8:45  am) 

BIUJNQ  CODE  703S-41-II 


I  Finance  Docket  No.  31888] 

Wat>asl)  4  Grand  River  Railway  Co.; 
Acquisition  and  Operation  Exemptioii, 
CSX  Transportation,  Inc.,  Line 
Between  Honmton  and  Corduroy,  AL 

AGENCY:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  exeaiptioiL 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
11343.  et  seq.,  the  acquisition  and 
operation  by  Wabash  ft  Grand  River 
Railway  Company  of  60.7  miles  of 
railroad  from  Flomaton  (milepost  607.73) 
to  Corduroy.  AL  (milepost  666.3). 
including  the  M&R  Junction  Spur 
between  Valuation  Stations  0+00  and 
90+81  and  the  Vredenburg  Branch 
between  Valuation  Stations  0+00  and 
19+92,  from  CSX  Transportation,  Inc^ 
subject  to  standard  employee  protective 
conditions. 

DATES:  The  exemptkm  will  be  effective 
on  October  13, 1991.  Petitions  for 
reconsideration  must  be  filed  by 
October  3. 1991. 

AOORES9ES:  Send  pleadings  referring  to 
Finance  Docket  No.  31866  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commbsion.  Washington.  DC  20423. 
and 

(2)  Petitioners'  representative:  John  D. 
Heffner,  Esq..  Suite  1107. 1700  K 
Street.  NW.,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pidf.  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359. 

Decided:  September  9, 1991. 

By  the  Conimi«sioa.  Chairman  Philbtn,  Vice 
Chairman  Enmett  Coamisstoners  Simmons, 
Phillips  and  McDonald. 
Sidney  L  Strickland.  Jr., 
Secretary. 
[FR  Doc.  91-22286  Filed  9-16-91;  8:45  am] 


IDocket  No.  A&-55  (Sub-No.  3»4X)] 

CSX  Transportation.  Inc.— 
Abandonment  Exemption — in  Raleigh 
County,  WV;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon  a 
8.27-mile  line  of  railroad  between 
milepost  5.45.  at  Pemberton.  and 
milepost  13.72.  at  Stotesbwy,  Raleigh 
County.  WV. 

Applicant  has  certified  thab  (1)  No 
local  traffic  has  moved  over  the  line  for 
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at  least  2  years;  (2)  any  overhead  traffic 
on  tlie  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user]  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
17, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  ffle  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  September  27, 
1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152J28  must  be  filed  by  October 
7. 1991,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Karen  Anne 
Koster,  CSX  Transportation,  Inc.,  500 
Water  Street  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 


*  A  itay  will  l>e  routinely  itaued  by  the 
Commission  in  those  proceedings  whert  an 
informed  decision  on  environmenl«l  iswwi  (whether 
raised  by  a  party  or  by  the  section  of  Energy  and 
Environment  in  its  independent  Inventigation) 
cannot  be  made  prior  to  the  effective  date  of  th« 
notice  of  exemption.  See  ExempOon  ofOut-of- 
Service  Rail  Lint,  S  I.CC.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  Ale  its  request  as  soon  as  possible  in 
order  to  permit  (his  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

'  Sec  Exempt  of  Rail  Abandonment— Offert  of 
Finan.  A*$isL.  4  l.C.C.2d  164  (1987) 

*  The  Commission  will  accept  a  late-ftled  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  September  20. 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  pubhc. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  September  10, 1901. 

By  the  CommiBBion,  David  M.  Konschnik. 
Director,  Office  of  Proceediogs. 
Sidney  L  Strickland,  Jr., 
Secretary. 

(PR  Doa  91-22314  Filed  9-16-41;  8:45  am] 
nixma  cooc  T03»-oi-M 


JAMES  MADISON  MEMORIAL 
FELLOWSHIP  FOUNDATION 

Fellowship  Nomination  and 
Application  Coordinator  Information 
Collection 

agency:  James  Madison  Memorial 

Fellowship  Foundation. 
ACnOH:  Request  for  information. 

summary:  The  information  sought  on 
these  proposed  forms  will  help 
implement  the  James  Madison  Memorial 
Fellowship  Act  of  1986.  The  information 
gathered  will  enable  the  Foundation  to 
distribute  fellowship  application  forms 
to  those  individuals  who  are  nominated 
for  fellowships  by  Nomination  and 
Application  Coordinators  on  various 
college  and  university  campuses  and 
within  various  schools  and  school 
districts  throughout  the  country. 

dates:  Comments  must  be  submitted  in 
writing  on  or  before  September  24, 1991. 
ADORESSES:  Send  %vritten  comments  to: 
James  Madison  Memorial  Fellowship 
Foundation.  2000  K  Street  NW.  suite 
303.  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Banner,  Jr.,  (202)  653-8700. 

SUPPLEMENTARY  INFORMATION:  As 

required  by  the  Paperwork  Reduction 
Act  of  1980,  the  James  Madison 
Memorial  Fellowship  Foimdation  has 
submitted  a  copy  of  the  proposed  forms 
to  the  Office  of  Management  and  Budget 
for  its  review  (40  U.S.C.  3540(h)). 
Organizations  and  individuals  desiring 


to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok.  The  annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  minutes  per  response  for  an 
anticipated  1500  applicants. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  20 
U.S.C.  4501  et  seq..  the  following 
information  will  be  solicited  on  forms 
from  Nomination  and  Application 
Coordinators  of  the  James  Madison 
Memorial  Fellowship  Program: 

For  nominees  from  among  high  school 
teachers  of  American  history,  American 
government  and  social  studies: 

Nominee's  legal  name. 

Nominee's  legal  addess. 

Nominee's  high  school  name. 

Nominee's  high  school  address. 

Nominee's  age. 

Nominee's  date  of  birth. 

Nominee's  home  phone  number. 

Nominee's  school  phone  number. 

Whether  nominee  has  at  least  three 
years  of  experience  as  a  high  school 
classroom  teacher — yes  or  no. 

Whether  nominee  is  under  contract  or 
eligible  for  a  prospective  contract  to 
teach  full  time  in  the  forthcoming  school 
year  as  a  high  school  teacher  of 
American  history,  American 
government,  or  social  studies — ^yes  or 
no. 

Whether  nominee  is  a  United  States 
citizen  or  a  United  States  national — yes 
or  no. 

Signature  of  nomination  and 
application  coordinator. 

Name  of  school  or  school  district 

Address  of  school  or  school  district 
office. 

Date: 

Coordinator's  phone  number. 

Type  of  coordinator's  school  or  school 
system — public,  independent  or 
parochial. 

Location  of  coordinator's  school  or 
school  system — urban,  suburban,  or 
rural. 

For  nominees  from  among  prospective 
high  school  teachers  of  American 
history,  American  government  and 
social  studies: 

Nominee's  legal  name. 

Nominee's  legal  residence. 

Nominee's  campus  name. 

Nominee's  campus  address. 

Nominee's  age. 

Nominee's  date  of  birth. 

Nominee's  home  phone  number. 

Nominee's  campus  phone  number. 
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ent  senior,  is  he  or 
a  baccalaureate 


If  nominee  is  a 
she  matriculated  fo 
degree — yes  or  no. 

Date  nominee  is  ^xpected  to  receive 
degree. 

Nominee's  majorlfield  of  study. 

Nominee's  currer  t  class  rank  (if 
known). 

If  nominee  is  a  re  :ent  graduate  of  the 
college  with  a  bacc  ilaureate  degree — 
yes  or  no. 

Date  nominee  rec  eived  degree. 

Nominee's  major  field  of  study. 

Nominee's  class  lank  (if  known]. 

If  nominee's  clasi  rank  is  not  known, 
whether  nominee  was  in  the  upper  third 
of  his  or  her  gradua  ting  class — yes  or  no. 

Whether  nomine*  is  a  United  States 
citizen  or  a  United  I  Itates  national — yes 
or  no. 

Signature  of  nom  nation  and 
application  coordin  itor. 

Name  of  college  c  r  university. 

Address  of  college  or  university. 

Date. 

Coordinator's  ph(  ne  number. 

Type  of  coordina  or's  institution — 
four-year  college,  ui  liversity  college, 
private  institution,  (  r  public  institution. 
Paul  A.  Yost.  Jr., 
President 
[FR  Doc.  91-22273  Filejd  9-16-81;  8:45  amj 

MUJNO  CODE  6*2(H>S-M 


DEPARTMENT  OF ,  fUSTICE 

Consent  Decree  In  Action  Brought 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Rivers  and  Harbors  Act 

In  accordance  wijh  Departmental 
Policy,  28  CFR  50.7,  [notice  is  hereby 
given  that  a  consen  decree  in  United 
States  V.  City  of  Sec  ttle  and  the 
Municipality  of  Me  ropolitan  Seattle, 
Civil  Action  No.  C9i  >-395WD,  was 
lodged  with  the  Uniied  States  District 
Court  for  the  Western  District  of 
Washington  on  September  10, 1991.  This 
Consent  Decree  res  >lves  a  Complaint 
filed  by  the  United  itates  against  the 
City  of  Seattle  and  |he  Municipahty  of 
Metropolitan  Seattl^  pursuant  to  Section 
107  of  the  Comprehi  tnsive 
Environmental  Resjionse, 
Compensation,  and  Liabihty  Act 
("CERCLA").  42  U.S  .C.  9607,  and  section 
13  of  the  Rivers  anq  Harbors  Act,  33 
U.S.C.  407. 

The  United  Statei  Department  of 
Justice  brought  this  action  on  behalf  of 
the  National  Ocean  c  and  Atmospheric 
Administration  seel  :ing  restoration  of 
natural  resources  ir  jurcd  by  releases  of 
hazardous  substanc  es  within  Elliott  Bay 
and  the  Duwamish  liver.  The  United 


IMI 


States  alleged  that  injury  to  natural 
resources  resulted  from  discharges  from 
combined  sewer  overflows  ("CSOs") 
and  storm  drains  owned  and  operated 
by  the  defendants. 

Under  the  proposed  Consent  Decree, 
the  defendants,  in  cooperation  with  the 
federal,  state,  and  Muckleshoot  and 
Suquamish  Indian  tribe  trustees,  will 
undertake  a  restoration  program  that 
will  include  sediment  remediation, 
habitat  development,  and  source  control 
measures.  The  program  will  take  place 
over  a  5  year  period  and  will  have  a  . 
value  of  approximately  $24  million 
dollars. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
United  States  v.  City  of  Seattle,  at  al., 
DOJ  number  90-11-2-527. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  Western 
District  of  Washington,  3600  SeaFirst 
Fifth  Avenue  Plaza.  800  Fifth  Avenue. 
Seattle.  Washington,  98104  and  at  the 
National  Oceanic  and  Atmospheric 
Administration,  Office  of  the  General 
Counsel.  Damage  Assessment  and 
Restoration  Center.  NW.,  7600  Sand 
Point  Way.  Seattle.  Washington,  98115. 
Copies  of  the  proposed  Consent  Decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20004.  (202)  347-7829.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Docimient  Center.  When  requesting  a 
copy  of  the  Consent  Decree,  please 
enclose  a  check  in  the  amount  of  $11.75 
payable  to  the  "Consent  Decree 
Library." 
Bany  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-22287  Filed  9-16-91:  8:45  am] 
BtUJNO  CODE  441IHI1-4I 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 


Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  October  24, 
1991,  2  p.m.-4  p.m.,  rm.  S-5310,  Seminar 
Room  1-B,  Department  of  Labor 
Building,  200  Constitution  Ave..  NW., 
Washington,  DC  20210. 
PURPOSE:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
section  552(c)(1).  The  Committee  will 
hear  and  discuss  sensitive  and 
confidential  matters  concerning  U.S. 
trade  negotiations  and  trade  policy. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Femand  Lavallee,  Director,  Trade 
Advisory  Group,  phone  (202)  523-2752. 

Signed  at  Washington,  DC  this  12th  day  of 
September. 
Shellyn  G.  McCaffrey, 
Deputy  Undersecretary,  International 
Affairs. 
[FR  Doc.  91-22320  Filed  9-16-91;  8:45  am] 

BiLUNO  CODE  4510-2t-M 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance;  ACPC, 
Inc.  et  aL 

Petitions  have  been  Hied  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identiHed  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Admiration,  has  instituted 
investigations  pursuant  to  section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  began  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  27, 1991. 

Interested  persons  are  Invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Officp  of  Trade  Adjustment 
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Assistance,  at  the  address  shown  below, 
not  later  than  September  27, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 


Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 


Signed  at  Washington.  DC  this  3rd  day  of 
September,  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Pattionw  (union/MilMfS/linn) 


LocMon 


DM* 


Dalaot 
paliiion 


No. 


ACPC.  tnc  ABAQW 

Aaronca.  Inc  (lAM) 

Aeroquip  Corp  (Wkrt) . — 
Alcoa  Futikura  Ud  (Wkra) 
Dunlop  Tire  Corp.  (Wkr«)._ 

Ellajo  Fashions  ILQWU 

Erica  Shoaa.  Inc.  ACTWU- 
Fiber  Materials,  tr«c  (Wkra) 

Fisher  Price  (Wkrs) 

Gallitzin  Apparel  (Wkrs) 

Inland  Motor  (WKrs) -.— . 

International  Oilling  Fluids  (Wkrs) _- 

L  and  A  Swimwear  Corp  ILGWU __ 

Lehigh  Coal  and  Navig«ior«  Co  (UMWA).... 
Mid-Westmatthwn  Abrasives  Co  (UAW) .. 

Monarch  Machine  Tooi  (lAM) 

Otting  International,  Inc  (Wkrs) 

Owens-DfOCkway.  Inc.  GMPPAW 

Robertson  Shake  Mill,  Inc.  (Wkrs) 

Shell  onshore,  Inc  (Wkrs) 

St  Marys  Carbon  Co  lUE 

Slauros  Partners,  Ina  (Wkrs) 

Texscan  Conwnunicatkxts  Products  (Wkrs) 

U.S.  Metalaource  (USWA) 

United  Apparel  (Wkrs) 


Massena.  NY „. 

Mkldletown,  OH 

Heber  Springs,  AR.. 

Del  Rio,  TX 

Huntsville,  Al 

Nuremberg.  PA. 

Brooklyn,  NY 

Biddatord,  ME.... 

Murray,  KY 

Gallitzin,  PA 

Sierra  Vista.  AZ. 

WWston,  NO 
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Cable. 

/Kircraft  Structures. 

A/C  and  Refrigeratton  Coinponants. 

Harnesses. 

Passenger  Automobile  Tires. 

Sportswear. 

Ladies'  Shoea. 

Carbon  Cart>on  Composites. 

Toys. 

Apparel. 

Amplifiers,  Power  Su|)pliea. 

Drilling  Fkiids. 

Bathing  Suits. 

Anthracite  CoaL 

Abrasives. 

Verttoal  MMing  Machines. 

Textile  Dyeing  EQuipmenL 

Glass  Containers. 

Cedar  Shaksa  A  Shlnglas. 

01,  Gas  Petro  Chemicals. 

Carbon  Graphite. 

Crude  Oil.  Natural  Gas. 

CATV  Equipment  Truck  SUtkXiS. 

Steel. 

Better  Dresses  Evening  Wear. 
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[TA-W-26,066] 

Jerrold  Communicatiofw— OwMral 
Instrument  Corp^  Tucson,  AZ; 
Termination  of  Invsstioatlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  Investigation  was 
initiated  on  July  15, 1991  In  response  to  a 
worker  petition  which  was  filed  on  July 
15, 1991  on  behalf  of  workers  at  Jerrold 
Communication — General  Instrument 
Corporadon,  Tucson.  Arizona. 

The  petitioning  group  of  woricers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-25,997).  ConsequenUy, 
fiulher  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washlngtog  DC  this  Stb  day  of 
September  1991, 
Marvin  M.  Fsoks, 

Director,  Ofpce  of  Trade  Ad/iutment 

Assistance. 

[FR  Doc  91-22322  Filed  9-10-91;  9:46  am] 


Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council 
Meetings  and  Agenda 

The  regular  Fall  meetings  of  the  Board 
and  Committees  of  the  Business 
Research  Advisory  Council  will  be  held 
on  October  9  and  la  1991.  All  of  the 
meetings  will  be  held  in  the  General 
Accounting  Office  Building,  441  G  Street, 
NW..  Washington.  DC 

The  Business  Research  Advisory 
Board  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  wi^  the 
Bureau's  programs.  Membership 
consist*  of  technical  officers  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday,  October  9. 1991 

10  ajn.— Committee  on  Price  Indexes 

Room  2736 

Agenda  to  be  announced. 

1:30  pjih— Committee  on  Compentation  and 
Working  Conditions 

Room  2736 

1,  Results  from  a  First  Thne  Survey  of 
Employee  Benefits  in  Small  Establishments. 


2.  Information  on  Publication  of  Employers' 
Cost  Levels  for  Employee  (k)mpens«tion  by 
Size  of  Establishment  using  data  collected  for 
the  Employment  Cost  Index  Survey. 

3.  Compensation  and  Working  Conditions: 
What's  in  a  name? 

4.  Other  business. 

1:30 p-.m.— Committee  on  Economic  Growth 
Room  2734 

1. 1P91  Activities: 

a.  Recently  released  pamphlet,  "Getting 
Back  to  Work". 

b.  Occupational  Outlook  Quarterly 
highlights. 

c.  Analysis  of  a  paper  prepared  by  Charles 
Bowman. 

d.  Publication  schedule  for  1990-2005 
projections. 

2.  FY  1992  Plans: 

a.  Detailed  Analysis  of  Scientists, 
Engin«ers,  and  Technicians  being  prepared 
for  National  Science  Foundation. 

b.  Planned  analysis  of  changing  structure  of 
work. 

c.  Data  and  model  development  plans. 

d.  Criticism  by  Professor  John  Bishop  of 
BLS  projections  and  its  implications. 

3.  Other  business. 

Thursday,  October  10, 1991 

9:30  a.m.— Committee  on  Employment  and 
Unemployment 

Room  2736 
Agenda  to  be  announced. 
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9:30  a.m.— Committed  on  Productivity- 
Foreign  Labor 

Room  2734 

1.  Work  on  infomijfion  technology 
equipment  and  embddied  technical  change. 

2.  BLS  work  with  E  astern  European  and 
Mexican  statistical  a  rganizations. 

3.  Report  on  intern  itional  comparisons  of 
hourly  compensation  of  production  workers 
in  manufacturing. 

;  p.m.— Board  of  the  Business  Research 
Advisory  Council 

Room  2736 

1.  Chairperson's  opening  remarks. 


2.  Commissioner's 


remarks. 


3.  Committee  repoi  ts: 

a.  Committee  on  C  impensation  cuid 
Working  Conditions. 

b.  Committee  on  Pi  oductivity-Foreign 
Labor. 

c  Committee  on  E^iployment  and 
Unemployment. 

d.  Committee  on  P^ce  Indexes. 

e.  Committee  on  Economic  Growth. 

4.  Other  business. 

5.  Chairperson's  cli  )8ing  remarks. 

The  m&etings  an  i  open  to  the  public. 
For  further  informs  tion  contact  Constance 


Business  Research 
area  code  (202)  523- 


B.  DiCesare,  Liaison. 
Advisory  Council  on 
1090. 

Signed  at  Washington.  DC  the  10th  day  of 
September  1991. 
Janet  L  Norwood, 
Commissioner  ofLatipr  Statistics. 
[PR  Doc.  91-22323  Filed  9-lft-«l:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

President's  Comntittee  on  the  Arts  and 
ttie  Humanities;  Meeting 

Thursday,  October  3  at  10:30  o'clock 
in  the  morning  haabeen  designated  by 
the  President's  Conmittee  on  the  Arts 
and  the  Humanitia  for  Meeting  XXTV. 
This  meeting  will  tpke  place  at  7  West 
43rd  Street,  in  Nevi  York  City.  This  is  a 
regularly  scheduled  meeting  at  which 
Mr.  Harold  Williadis,  Chairman.  J.  Paul 
Getty  Trust  will  address  the  Committee. 
In  addition,  Mr.  J.  Carter  Brown. 
Director  of  the  National  Gallery  of  Art 
will  lead  a  panel  discussion  on  the  arts 
and  the  humanities  in  education. 

The  Committee,  (charged  with 
exploring  ways  to  Increase  private 
support  for  the  arts  and  the  humanities, 
has  generated  privtate  funds  which 
augment  their  opetational  costs  and 
support  projects  aad  programs  which 
have  been  initiated  by  the  President's 
Committee.  | 

Please  call  202-«82-5409  or  212-512- 


5957  if  you  expect 
limited. 


to  attend,  as  space  is 


Dated:  September  11. 1991. 
Yvonne  M.  Sabine, 

Director,  Council  6^  Panel  Operations, 

National  Endowment  for  the  Arts. 

[PR  Doc.  91-2227  Filed  9-16-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COIMMISSION 

Documents  Containing  Reporting  or 
Recordlceeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  Title  of  the  information  collection: 
10  CFR  parts  2  and  35— Quality 
Management  Program  and 
Misadministrations. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  For  the  quality  management 
(QM)  program: 

Reporting:  Develop  a  written  QM 
program,  submit  a  copy  of  the  program 
and  a  certification  to  NRC  by  the 
effective  date  of  the  rule,  one-time 
collection. 

Recordkeeping:  Records  of  aimual 
review,  recordable  events,  written 
directives,  and  administered  dose  or 
dosage,  for  3  years. 

For  Misadministrations: 

Reporting:  Whenever  a 
misadministration  occurs. 

Recordkeeping:  Records  of 
misadministrations  for  5  years. 

5.  Who  will  be  required  or  asked  to 
report:  Part  35  licensees  regulated  by 
NRC  and  similar  type  of  licensees 
regulated  by  the  Agreement  States. 

6.  An  estimate  of  the  number  of 
respondents:  3,300  respondents. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirements  or  request:  6,917  hours 
annually  for  all  applicable  Ucensees. 

8.  The  average  burden  per  respondent 
is  about:  2  hours  per  year. 

9.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
appUcable. 


10.  Abstract:  The  NRC  is  amending  its 
regulations  (10  CFR  parts  2  and  35)  to 
require  applicable  part  35  Ucensees  to 
establish  and  maintain  a  written  QM 
program  to  provide  high  confidence  that 
byproduct  material  or  radiation  from 
byproduct  material  will  be  administered 
as  directed  by  the  authorized  user 
physician.  The  amendment  also  requires 
applicable  licensees  to  submit  to  NRC 
by  the  effective  date  of  the  final 
amendment,  a  copy  of  the  QM  program 
and  a  certification  indicating  that  the 
QM  program  has  been  implemented. 
This  amendment  is  promulgated  in  order 
to  enhance  patient  safety  in  a  cost- 
effective  manner  while  allowing  the 
flexibility  necessary  to  minimize 
intrusion  into  medical  judgments.  This 
amendment  also  modifies  the 
notification,  reporting,  and 
recordkeeping  requirements  related  to 
the  QM  program  and 
misadministrations. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.,  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  should  be 
directed  by  mail  to  the  OMB  reviewer  as 
follows:  Ronald  Minsk,  Office  of 
Information  and  Regulatory  Affairs, 
(3150-0010),  NEOB-3019,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
J.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  91-22351  Filed  9-16-91;  8:45  am] 
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[Docket  Na  50-322] 

Long  Island  Lighting  Co^  (Shoretwm 
Nudear  Power  Station);  Exemption 

I 

Long  Island  Lighting  Company  (LILCo 
or  the  licensee)  is  the  holder  of  Facility 
License  No.  NPF-82,  which  authorizes 
the  possession  of  the  Shoreham  Nuclear 
Power  Station  (the  facility)  but  does  not 
allow  operation  at  any  reactor  power 
level  The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect  The  facility  consists  of  a 
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boiling-water  reactor  located  at  the 
licensee's  site  in  Suffolk  County,  New 
York,  and  is  currently  defueled  with  the 
fiiel  stored  in  the  spent  fuel  pool. 


By  letter  dated  June  5. 1990,  and  as 
supplemented  by  letters  dated  August 
31,  igga  and  July  1. 1991.  the  Long  Island 
Lighting  Company  (the  licensee) 
requested  an  exemption  concerning  10 
CFll  part  55  pertaining  to  the  use  of  a 
simulation  facility  and  requalification 
training  requirements.  The  Shoreham 
Nuclear  Power  Station  (SNPS)  was 
permanently  shut  down  on  February  28, 
1989,  and  defueled  on  August  9, 1989. 
Amendment  No.  7  converting  Facility 
Operating  License  No.  NPF-82  to  a 
possession  only  license  was  issued  June 
14, 1991.  This  license  amendment 
provides,  among  other  things,  that 
Shoreham  is  not  to  be  operated  at  any 
reactor  power  level  and  the  fuel  may  not 
be  placed  into  the  reactor  vessel  without 
NRC  approval. 

m 

The  licensee's  proposed  action 
includes  an  exemption  from  10  CFR 
55.45(b),  55.33(a)(2),  55.5g(a)(2),  and 
S5.59(c)(3)  to  the  extent  that  these 
regulations  require  the  use  of  a 
simulation  facility  in  implementing 
operating  tests  and  on-the-job  training. 
Additionally,  the  licensee's  proposed 
action  includes  an  exemption  from  10 
CFR  55.59(a)(2),  (c)(2).  (c)(3).  and  (c)(4) 
to  the  extent  that  ^ese  regulations 
pertain  to  granting  and  maintaining 
operator's  licenses  for  operating  power 
reactors. 

LILCo  is  requesting  this  exemption 
from  10  CFR  part  55  ("Operators' 
License")  because  part  55  delineates  the 
operator  training  and  requalification 
requirements  that  the  part  50  licensee 
must  follow  in  the  course  of  obtaining 
and  maintaining  operators'  licenses. 

The  request  for  an  exemption  from  the 
requirements  for  a  simulation  facility 
and  the  requirements  for  requalification 
training  related  to  operating  power 
reactors  is  based  (1)  on  the  cessation  of 
power  operations  at  SNPS,  (2)  the 
defueling  of  the  reactor  vessel  with  the 
fuel  stored  in  the  spent  fuel  pool  on 
August  9, 1989,  and  (3)  the  issuance  of 
the  possession  only  Ucense  amendment 
dated  June  14. 1991,  prohibiting 
operation  of  the  SNPS  reactor.  Defueling 
the  reactor  was  the  last  major  action 
associated  with  Shoreham  as  a  normal 
operational  nuclear  facility.  In  contrast, 
the  requirements  of  10  CFR  part  55  for  a 
simulation  facility  are  designed  for 
operating  power  reactors.  There  are  no 
plant-referenced  simulator  devices  that 
reflect  the  current  defueled  condition  of 


SNPS.  Likewise,  the  requalification 
requirements  of  10  CFR  55.59  are 
designed  for  the  complex  operations 
associated  with  an  operating  plant  from 
start-up  through  full-power  operation. 
With  SNPS  in  a  defueled  condition  and 
not  authorized  to  operate,  the  facility  is 
in  a  static  condition  with  Uttle  or  no 
change  in  day-to-day  operating 
activities.  The  knowledge  required  of 
operators  in  a  defueled  status  is  far  less 
than  that  required  for  an  operating 
facility. 

With  the  reactor  vessel  defueled  and 
the  licensee  not  licensed  to  resume 
power  operation  at  SNPS,  design-basis 
accidents  associated  with  an  operating 
plant  from  start-up  through  full-power 
operation  are  no  longer  credible.  Design- 
basis  accidents  for  a  nuclear  facility  in  a 
defueled  condition  are  all  associated 
with  a  loss  of  fuel  pool  water  inventory 
or  with  fuel  handling.  Because  of  the 
geometric  storage  arrangement  of  the 
fuel  assemblies  underwater,  a  criticality 
accident  is  not  considered  likely.  In 
addition,  the  possession  only  Ucense 
condition  prohibiting  movement  of  the 
fuel  to  the  reactor  vessel  further 
diminishes  the  possibility  of  a  fuel- 
handling  accident. 

In  the  defueled  condition,  the 
principal  operator  activity  will  be  to 
monitor  the  spent  fuel  pool  storage 
facility  to  assure  the  continued  safe 
storage  of  special  nuclear  material  so 
that  the  public  health  and  safety  is  not 
compromised.  This  exemption  would 
enable  the  licensee  to  continue  to  train 
its  operators  for  their  principal  activities 
without  a  simulation  facility  and 
without  expending  excessive  resources 
and  time  training  personnel  for 
imrelated  power  activities.  The 
remaining  requalification  training  to  be 
accomplished  without  a  simulation 
facility  ensures  protection  of  the  public 
health  and  safety  and  is  appropriate  to 
the  defueled  condition  of  the  plant. 

The  NRC  staff  has  determined  that 
requiring  a  simulation  faciUty  at  SNPS 
and  requiring  the  licensee  to  adhere  to 
requalification  standards  geared  to  an 
operating  power  reactor  while  SNPS  is 
in  a  permanently  defueled  status  would 
not  serve  the  underlying  purpose  of  the 
regulations.  Therefore,  a  special 
circumstance  as  defined  in  10  CFR 
50.12(a)(2)(ii)  exists. 

For  these  reasons,  the  Commission 
finds  the  licensee  has  provided  an 
acceptable  basis  to  authorize  the 
granting  of  an  exemption  in  accordance 
with  the  provision  of  10  CFR  55.11. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
65.11.  this  exemption  is  authorized  by 


law  and  will  not  endanger  life  or 
property  and  is  otherwise  in  the  public 
interest.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii)  are 
present  to  justify  the  exemption.  The 
referenced  special  circumstances 
pertain  to  exemptions  to  regulations  that 
do  not  alter  the  underlying  purpose  of 
the  regulations. 

Based  on  the  foregoing,  the 
Commission  hereby  grants  the  following 
exemption: 

The  Shoreham  Nuclear  Power  Station  Is 
exempt  from  the  requirement*  of  10  CFR 
S9.45(b).  55.33(a)(2),  55.59(a)(2).  and 
55.59(c)(3)  to  the  extent  that  these  regulations 
require  the  use  of  a  simulation  faciUty. 
Additionally,  the  Shoreham  Nuclear  Power 
Station  is  exempt  from  the  requirements  of  10 
CFR  65J9  (a)(2).  (c)(2),  (c)(3),  and  (c)(4)  only 
to  the  extent  that  these  regulations  pertain  to 
power  operations  of  operating  power 
reactors. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (56  FR  46209,  dated 
September  10, 1991). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  CrutchfMd. 
Director.  Division  of  Advanced  Reactors  and 
Special  Projects.  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  91-122352  Filed  9-1&-OT:  a45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

l«su«r  Delisting;  Application  To 
Withdraw  from  Uating  and 
Registration;  (Lona  Star  Industrias, 
Inc^  Common  Stock,  $1  Par  Value; 
Rights  to  Purchase  Series  A  Junior 
Partidpating  Preferred  Stock)  FHe  Na 
1-2333 

September  11, 1991. 

Lone  Start  Industries.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission,  pursuant  to  Section  12(d) 
of  the  Securities  Exchange  Act  of  1934 
and  Rule  12d2-2{d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  securities  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE")  and  Pacific  Stock 
Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
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listing  and  registraUon  include  the 
following: 

Lone  Star  Industries.  Inc. 
("Company")  is  witpdrawing  its  shares 
of  Common  Stock.  Par  Value  $1  and  its 
Rights  to  Purchase  Series  A  Junior 
Participating  Prefer^  Stock  from  listing 
and  registration  on  ^  BSE  and  the  PSE. 
because  the  Compatiy  has  Hied  for 
reorganization  undar  Chapter  11  of  the 
Federal  Bankruptcy  Code  and  it  is 
presently  operating  its  business  as  a 
Debtor-ln-Po88essi(ji. 

The  Company  beieves  that  it  is  in  its 
best  interests  to  rcquce  expenses  insofar 
as  possible  and  thai  the  withdrawal  of 
these  listings  will  facilitate  this 
objective. 

Any  interested  porson  may,  on  or 
before  October  2, 1991  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  a^ordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  thejprotection  of 
investors.  The  Com^ssion.  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  del  ermines  to  order  a 
hearing  on  the  matti;r. 


by  the  Division  of 
to  delegated 


For  tiie  CfMunission 
Market  Regulation,  pu  -suant 
authority. 
JoiulliaB  G.  KaU, 
Secretary. 

|FR  Doc  in-2Z2Bl  Fiktl  9-16-01:  8:45  am 
BtUJNO  CODE  W«M>1-M 


[R«i.  No.  iC-18302;  S1 1-3041  ] 

ProvidentMutual  Federal  Moneyfund, 
Inc^  Notice  of  Application 

September  la  1901. 

agency:  Securities  ind  Exchange 

Commission  ("SEC  ). 

action:  Notice  of  Amplication  for 
Deregistration  under  the  Investment 

Company  Act  of  19^  (the  "Act"). 

appucant:  ProvidejitMutual  Federal 
Moneyfund,  Inc 

RELEVANT  ACT  SECiIkm:  Section  8(f)  of 

the  Act  i 

suMMARV  OF  AmjcJATiON:  Applicant 
seeks  an  order  dedliring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNO  date:  The  ajtolication  was  filed 
on  July  28. 1991. 

NEANHM  on  NOTtFIQATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  i  nay  request  a 
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hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7. 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant  Christiana  Executive 
Campus.  220  Continential  Drive, 
Newark,  Delaware  19713. 

FOR  FURTNER  INFORMATION  CONTACT 

Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2324.  or  HJ^.  Hallock.  Jr.. 
Special  Counsel  at  (202)  272-3030 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  company 
organized  as  a  corporation  under  the 
laws  of  the  State  of  Delaware.  On  April 
9. 1960,  applicant  filed  a  Notification  of 
Registration  pursuant  to  section  8(a)  of 
the  Act  and  a  Registration  Statement 
pursuant  to  the  Securities  Act  of  1933 
and  section  8(b)  of  the  Act.  TTie 
registration  statement  was  declared 
effective  and  applicant's  initial  public 
offering  was  commenced  on  September 
8.1980. 

2.  At  a  meeting  held  on  December  14. 
1990.  applicant's  board  of  directors 
approved  an  agreement  and  plan  of 
reorganization.  On  May  8. 1991. 
applicant  mailed  proxy  materials 
relating  to  the  proposed  reorganization 
to  its  shareholders.  Applicant's 
shareholders  approved  the 
reorganization  at  a  special  meeting  held 
on  May  29, 1991. 

3.  On  May  29, 1991.  pursuant  to  the 
agreement  and  plan  of  reorganization, 
applicant  transferred  substantially  all  of 
its  assets  to  ProvidentMutual  Federal 
Moneyfond.  lac.  (the  "Acquiror")  in 
exchange  for  shares  of  the  Acquiror's 
capital  stock.  Applicant  distributed  such 
shares  of  its  shareholders  pro  rata.  The 
transfer  of  applicant's  assets  in 
exchange  for  shares  of  Acquiror's 


capital  stock  was  based  on  the  relative 
net  asset  value  of  the  funds. 

4.  Expenses  incurred  in  connection 
with  applicant's  liquidation  and 
dissolution  were  borne  by  applicant's 
investment  adviser  or  the  investment 
adviser's  parent  company. 

5.  Applicant  has  filed  a  certificate  of 
dissolution  «vith  the  Department  of  State 
of  the  State  of  Delaware. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  debts  or  liabilities  and 
was  not  a  party  to  any  litigation  or 
administrative  proceeding. 

7.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  op  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Kati. 
Secretary. 
[FR  Doc  91-.222ig  Filed  9-16-01: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
September  6, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  Hied  within  21 
days  of  date  of  filing. 

Docket  Number  47728. 

Date  filed:  September  4. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Telex  dated  August  27. 1991. 
Mail  Vote  506  (Japan-Singapore  fares). 

Proposed  Effective  Date:  October  29. 
1991. 

Docket  Number  47729. 

Dale  filed:  September  4, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  Telex  dated  August  27, 1991. 
Mail  Vote  507  (Middle  East-S.W.  Pacific 
excursion  fares). 

Proposed  Effective  Date:  October  1, 
1991. 

Docket  Number  47739. 

Date  filed:  September  6, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CAC/Reso/lTO  dated  August 
28, 1991.  Finally  Adopted  Resolutions  R- 
1  To  R-15. 

Proposed  Effective  Date:  November  1. 
1991. 

Docket  Number  47740. 

Date  filed-  September  6, 1991. 
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Parties:  Members  of  the  International 
Air  Transport  Association. 

SubjecU  MV/CSC/021  dated  July  30. 
1991.  MV  S054. 

Proposed  Effective  Date:  October  1. 
1991. 

Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  91-22230  Filed  »-16-ei:  B:45  am] 
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AppUcattons  for  CertHlcatM  of  PubHe 
Conv«nl«iK«  and  NocMslty  and 
Foraign  Air  Carriar  Parmita  FMad  Under 
Subpart  O  During  ttia  Waak  Endad 
Saptambar  6, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  V7T2&. 

Date  filed:  September  3. 1991. 

Due  Dote  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  1, 1991. 

Description:  Application  of  American 
Airlines.  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  Nashville,  Tennessee,  and 
London,  England  (via  Stansted  Airport). 

Docket  Number:  47727. 

Date  filed:  September  4. 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  2, 1991. 

Description:  Application  of  Michael 
A.  Spisak  d/b/a  Ram  Aviation,  pursuant 
to  section  401  of  the  Act  and  subpart  Q 
of  the  Regulations  applies  for  a 
certificate  of  public  convenience  and 
necessity  for  an  indefinite  term  to 
perform,  interstate  air  transportation  of 
persons,  property  and  mail  between  the 
terminal  points  of  Kotzebue  and  Noatak. 
Alaska. 

Docket  Number  47730. 

Date  filed:  September  5, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Skiope:  October  3. 1991. 


Description:  Application  of  South 
African  Airways,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations  seeks  Third  and  Fourth 
Freedom  authority  to  engage  in  regularly 
scheduled  service  and  charter  foreign 
air  transportation  of  persons,  property 
(i.e..  baggage  and  cargo]  and  mail 
between  any  point  or  points  in  South 
Africa,  its  territories  and  possessions. 

Docket  Number  47732. 

Date  filed:  September  5, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  3, 1991. 

Description:  Application  of  Haytian 
Aviation  Lines.  SA.  d/b/a  Halisa. 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations,  applies  for 
a  foreign  air  carrier  permit  to  engage  in 
foreign  air  transportation  between  Port- 
Au-Prince,  in  the  Republique  of  Haiti 
and  Miami,  Orlando,  New  York  (IFK). 
and  Boston,  in  the  United  States,  as  well 
as  San  ]uan.  Puerto  Rico. 

Docket  Number  47737. 

Date  filed:  September  5. 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  5. 1991. 

Description:  Application  of  Virgin 
Atlantic  Airways  Limited,  pursuant  to 
section  402  of  the  Act  and  subpart  Q  of 
the  Regulations,  requests  an  amendment 
of  its  foreign  air  carrier  permit  to 
perform  regular  scheduled  combination 
air  transportation  of  passengers,  cargo 
and  mail  between  London  (Gatwick) 
and  Orlando,  Florida  commencing  May 
21.1992. 

Docket  Number  47741. 

Date  filed:  September  6, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  4, 1991. 

Description:  Application  of  Amerijet 
International,  Inc.  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,  for  a  new  or  amended 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  provide 
scheduled  foreign  air  transportation  of 
property  and  mail  between  any  point  or 
points  in  the  United  States  and  Anguilla. 
Dominica,  Montserrat,  St.  Vincent  and 
the  Netherlands  Antilles,  and  beyond. 
Amerijet  also  requests  that  it  be 
permitted  to  combine  this  authority  with 
its  existing  authority  to  serve  points  in 
the  Caribbean  and  in  Central  and  South 
America. 
Phyllis  T.Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc  91-22231  Filed  9-16-91;  8:45  am) 
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Fadaral  Aviation  Adminiatration 

Approval  of  Noiaa  Compatibimy 
Prognm,  BaWngham  Intamadonai 
Airport,  BaWngham.  WA 

AQENCV:  Federal  Aviation 
Administration,  DOT. 

AcnoM;  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibihty 
program  submitted  by  the  Executive 
Director  of  the  Port  of  Bellingham  under 
the  provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and  non- 
Federal  responsibilities  in  Senate  Report 
No.  9&-52  (1980). 

On  April  3, 1991,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  Executive  Director  of  the  Port  of 
Bellingham  under  part  150  were  in 
compliance  with  applicable 
requirements.  On  August  16, 1991.  the 
Assistant  Administrator  for  Airports 
approved  the  Bellingham  International 
Airport  noise  compatibility  program.  All 
of  the  program  elements  were  approved. 

EFFCCnvi  date:  The  effective  date  of 
the  FAA's  approval  of  the  Bellingham 
International  Airport  noise  compatibility 
program  is  August  16, 1991. 

POfI  nmTHEII  INFOmiATION  CONTACr. 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mountain 
Region;  Airports  Division,  ANM-611; 
1601  Lind  Avenue,  SW.,  Renton, 
Washington,  98055-4056.  DocumenU 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  overall  approval  to  the  noise 
compatibility  program  for  Bellingham 
International  Airport,  effective  August 
16. 1991.  Under  section  104(a)  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  program  to  be  developed  In 
consultation  with  interested  and 
affected  parties  Including  the  state,  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
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Each  airport  noite  compatibility 
program  developed  in  accordance  with 
Federal  AviaHon  Regulation  [FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA '  iocs  not  substitute 
its  judgement  for  th  at  of  the  airport 
proprietor  with  resjfect  to  which 
measures  should  ha  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  if  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Aot  and  is  limited  to  the 
following  determinstions: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Prag^wn  meases  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  npncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c  Program  measares  would  not  create 
an  undue  burden  oa  interstate  or  forei^ 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrfde  into  areas 


fireempted  by  the 
and 

d.  Program  meas 
use  of  fl^t  procei  ~ 
implemented  withi; 


jderal  Covenunent; 


s  relating  to  the 
can  be 
the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  managranetit  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitatictu  with  respect  to 
FAA's  approval  of  an  ciirport  noise 
compatibility  program  are  delineated  in 
FAR  part  150.  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  r AA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implenjent  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  th^  FAA  to  financially 
assist  in  the  impleihentation  of  the 
program  nor  a  detamination  that  all 
measures  covered  py  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  hi  Seattle,  V  Washington. 
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The  Port  of  Bellingham  submitted  to 
the  FAA  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  at  Bellingham 
International  Airport  The  Bellingham 
International  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  April  3, 1991.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  April  11. 1991. 

The  Bellingham  International  Airport 
noise  compatibility  program  contains  a 
proposed  noise  compatibiUty  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  1995.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  April  3, 1991  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 

Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

Tlie  submitted  program  contained  6 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport  The  FAA  completed 
its  review  and  determined  that  the 
procedoral  and  substantive 
requironents  of  the  Act  and  FAR  150 
have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  August  16. 1991.  Outinght 
approval  was  granted  for  all  program 
elements. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  August  16. 1991.  The  Record 
of  Approval  as  well  as  other  evaluation 
materials  and  the  documents  comprising 
the  submittal,  are  available  for  review  at 
the  FAA  office  listed  above  and  at  the 
administrative  offices  of  the  Bellingham 
International  Airport. 

ksoed  in  Seattle  Washington  on  August  16, 
1991. 

Edward  G.  Tatum. 

Manager,  Airports  Division  Northwest 
Mountain  Region. 
[FR  Doc  91-22296  Filed  9-16-91;  8:45  am] 
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Radto  Tachnical  Coromteaion  f  or 
Aeronautics  (RTCA) 

[Special  Comntttaa  1701 

Minimum  Operational  Performance 
Standards  for  Automatic  Dependent 
Surveillance  (ADS):  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  5  U.S.C.  appendix  I),  notice  i& 
hereby  given  for  the  third  meeting  of 
Special  Committee  170  to  be  held 
October  2-4. 1991,  at  Air  Transportation 
Association  of  America.  Fifth  Floor, 
Conference  Room  A,  1709  New  York 
Avenue,  NW..  Washington,  DC  20006, 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows;  (1)  Chairman's  introductory 
remarks:  (2)  Approval  of  minutes  of  the 
second  meeting  held  on  June  12-14. 1991. 
RTCA  paper  na  331-01/SC170-14 
(previously  distributed):  (3)  Review  of 
tasks  assigned  during  previous  meeting; 
(4)  Continue  development  of  draft 
Minimum  Operational  Performance 
Standards  for  Automatic  Dependent 
Surveillance  (ADS);  (5)  Assignment  of 
tasks;  (6)  Other  business;  (9)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW..  Suite  102a  Washington.  DC  20036: 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on 
September  4, 1991. 
Joyce  \.  GiOaa, 
Designated  Officer. 
[FR  Doa  91-22294  RIed  9-l&-ei:  8.-45  aai| 

SaUNQ  COOC  MIS-IVM 


[Special  Committea  171] 

Airt>ome  MLS  Area  Navigation 
Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  the  third  meeting  of 
Special  Committee  171  to  be  held 
October  2-4. 1991  (working  groups  will 
meet  individually  on  October  1),  in  the 
RTCA  Conference  Room.  1140 
Connecticut  Avenue,  NW.,  suite  1020, 
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Washington.  DC  20036,  conaneiKing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman'*  remailcs;  (2) 
Approv«l  of  the  second  meeting's 
minutes.  RTCA  Paper  No.  354-91/ 
SCt7t-26;  (^  Technical  presentatknt: 
(a)  On-boaid  data  base;  (b)  Data  liidc 
(c)  Other  {4)  Woridng  group  reporta;  (a) 
Opentioiu  Worldng  Grmp  ( WG-1);  (b| 
Techaicai  Worknis  Group  (WC-2};  {«) 
Architecture/Certification  (W&-S}:  {^ 
Review  Task  Assi^soients  not  covered 
in  wwrfciag  group  reports:  (6)  Working 
group  sesaionr,  {7)  fai  plenary;  (a) 
Working  group  progreaa;  {b]  Taak 
assignnent;  (B]  Other  business;  (9]  Date 
and  place  of  sext  meeting. 

Attendance  is^pea  to  the  iateresled 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
ststenents  at  the  meeting.  Persons 
wishing  to  present  statements  or  ( 


information  should  contact  the  RTCA 
Secretariat  1140  Connecticut  Avenue. 
NW..  Suite  1020,  Washington,  DC  20036; 
(202)  833-8339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  coounittee  at  any  time. 

Immd  4a  WMUnglMi.  DC  on  August  aa, 

1991. 

faycel.OOw. 

Dengiwteo  Officsr. 

[FR  Doc.  «1-K2Z95  Piled  >-1«-9t;  8:45  am] 

mjJNQ  CODE  «1»-13-M 


FedMN 


AdotlnistFiilao 


(rfW>  rmarpanry  Ontorlto.  1l,Motlc*Jto. 

31 

Detennlwllofi  »f  CowWmieJ 
Emergency 

Putanant  to  secUon  203(cJ  of  the 
Fedecal  Railroad  Salety  Act  of  1970,  fkis 
is  public  notice  that  tlie  Federal 


Kafroad  AdminiitrateL  under  tiie 
authority  delegated  by  the  Secretary  of 
Transportation.  49  CFR  1.49.  has  found 
that  the  emergency  situation  described 
in  this  agency's  Emeisency  Order  No. 
15,  issued  luly  26. 1991.  and  published  in 
te  FMecal  SagislBr  an  July  31,  Temams 
in  existence. 

The  xequirements  of  the  Order  shall 
remain  In  effect  pending  decision  on  the 
pcuuum  nriwrn*  TVLeiveuoy  bW 
ageacgr  beiofe  Aa«HSt  ao.  48  CF8  211;«r. 

This  pubUc  notice  was  issued  in 
WasUngtoa.  DC  «r  September  la  2991. 
Gib«IS.OBaiEhaA 

nOanfnmlaimft. 

[FR  Doc  Vl-OMO  FMed  ft-imvi:  8:45  am) 
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Sunshine  Act  Meetings 


JMI 


TNs  sectioo  of  \th  FEDERAL  REGISTER 
contains  notices  cH  meetings  pubtehed 
under  the  "Govefiment  In  the  Sunshine 
Act"  (Pub.  L  94409)  5  U.S.C.  552b<e)(3). 


4= 


DEFENSE  NUCLEAil  FACIUTIES  SAFETY 
BOARD 

Pursuant  to  tha  provisions  of  the 
"Government  in  vie  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  date:  9:00  a.m.  September  26, 
1991.  ] 

PLACE:  Public  Heiaring  Room,  Suite  700, 
625  Indiana  Avenue.  N.W..  Washington, 
D.C  20004. 
STATUS:  Open. 

MATTERS  TO  BE  OONSIOERED:  BrieHng  by 
the  Department  of  Energy  on  and 
discussions  of  thp  results  of  the  Waste 
Isolation  Pilot  Pl*nt  (WIPP)  Operational 
Readiness  Review  (ORR). 
FOR  MORE  INFORfUTION  CONTACT: 

Kenneth  M.  Pusakeri  or  Carole  ]. 
Counsel,  (202)  200-6387. 


Dated:  Septemb^  13, 1991. 
Kenneth  M.  Pusat 
General  Manager. 
IFR  Doc  91-22500  filed  9-13-91;  2:18  pmj 

MLUM  C006  ••20-KD-M 

DEPARTMENT  OF  ENERGY 

FEDERAL  ENERQYl  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  September  9, 
1991.  56  FR  4635t 

PREVIOUSLY  ANHOUNCED  TIME  AND  DATE 
OF  MEETING:  Sepjlember  11, 1991, 10  a.m. 
CHANGE  IN  THE  iAeetino:  The  following 
Docket  Numben  have  been  added  to 
Items  CAG-3  an  d  H-1  on  the  Agenda 
scheduled  for  September  11, 1991: 

Item  No.,  Docket  I  to.,  and  Company 

CAG-3— RP91-51-  000,  CNG  Transmission 

Corporation 
H-1— EL89-35-00( ,  Pennsylanvia  Electric 

Company 
Lois  O.  Cashell, 
Secretary. 

|FR  Doc  91-22535  Filed  9-13-91;  3:53  pmJ 
MjjNO  cooe  nn-t  mi 


FARM  CREDIT  AOMINISTRATION 

Farm  Credit  Ad  ninistration; 
Amendment  to  I  lunshine  Act  Meeting 
summary:  Pursi  ant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b{e)(3)). 


Federal  Register 

Vol.  56,  No.  180 

Tuesday,  September  17,  1991 


the  Farm  Credit  Administration  gave 
notice  on  September  9, 1991  (56  FR 
46037)  of  the  regidar  meeting  of  the  Farm 
Credit  Administration  Board  (Board) 
scheduled  for  September  12, 1991.  This 
notice  is  to  amend  the  agenda  for  that 
meeting  to  change  the  scheduled 
meeting  time  from  10:00  a.m.  to  5:15  pjn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 

the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  Notice  of  this  meeting  was 
previously  given  by  posting  on  the 
agency's  public  notice  board  in  its 
offices,  pursuant  to  12  CFR  604.425(c),  in 
addition  to  publication  in  the  Federal 
Register  on  September  9.  Only  the  time 
of  the  meeting  has  been  changed. 

Date:  September  13. 1991. 
Curtis  M.  Andenon. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  91-22531  Filed  9-13-91;  3:17  pm] 

MLLMQ  COM  STQS-OI-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

September  12. 1991. 

TIME  AND  date:  10:00  a.m.,  Thursday, 

September  19, 1991. 

place:  Room  600, 1730  K  Street.  NW., 

Washington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

S  552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Drummond  Company,  Inc.,  Docket  No. 
SE  90-128. 

2.  Hobert  Mining.  Inc..  Docket  No.  WEVA 
91-65. 

3.  Utah  Power  Sr  Light  Co.,  Docket  No. 
WEST  90-32a  etc 

4.  Texas  Utilities  Mining  Co.,  Docket  No. 
CENT  91-28. 

5.  Cyprus  Plateau  Mining  Corp.,  Docket  No. 
WEST  91-44.  etc 

6.  Drummond  Company,  Inc.,  Docket  No. 
SE  90-125.  etc 

7.  Zeigler  Coal  Company,  Docket  No.  LAKE 
91-2. 

Oral  Argument  has  been  heard  in 
items  1.  2.  and  3  on  September  11. 1991. 


All  of  these  cases  involve  similar  issues 
pertaining  to  the  procedures  of  the 
Department  of  Labor's  Mine  Safety  and 
Health  Administration  for  proposing 
civil  penalties  under  its  "excessive 
history"  policy. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  these  items 
be  discussed  in  closed  session. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen;  (202)  653- 
5629/(202)  708-9300  for  TDD  Relay.  1- 
800-877-8339  (Toll  Free), 
lean  H.  Ellen, 
Agenda  Clerk. 

(FR  Doc  91-22520  Filed  9-13-91;  3:47  pm) 
ammo  cow  sTss-oi-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m..  Monday, 

September  23. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

status:  Closed. 

matters  TO  BE  CONSIDERED: 

1.  Proposed  computer  maintenance 
contract  for  the  Federal  Reserve  System. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  matter  was 
originally  announced  for  a  closed  meeting  on 
September  3. 1991.) 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  axmounced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  13, 1991. 
Jennifer ).  {ohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-22510  Filed  9-13-91;  2:43  pm) 

MUJNO  cooe  (310-01-11 

NUCLEAR  REGULATORY  COMMISSION: 

DATE:  Weeks  of  September  16. 23, 30. 
and  October  7, 1991. 
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PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  fOi^  CONSIDERED: 

Week  of  Septe3ber  16 

There  are  no  meetings  scheduled  for  the 
week  of  September  16. 

Week  of  S^tember  23— Tentative 

Wednesday,  September  25 

11:30  a.m. 

Affinnation/Discussion  and  Vote  (Public 
Meeting) 

Final  Rule  Entided  "Material  Control  and 
Accounting  Requirements  for  Uranium 
Enrichment  Facilities  Producing  Special 
Nuclear  Material  of  Low  Strategic 
Significance"  and  Conforming 
Amendments  to  10  CFR  Parts  2. 40,  70, 
and  74  (Tentative) 

Week  of  September  30— Tentative 

Tuesday,  October  1 

1:30  p.m. 
General  Discussion  of  High  Level  Waste 
Program  (Public  Meeting) 
3:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.2) 

Wednesday,  October  2 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  7— TenUtive 

Monday,  October  7 

10:30  a.m. 
Briefing  on  Use  of  Advanced  Computers  in 
AEOD  and  Status  of  Upgrading  NRC 
Operations  Center's  Emergency 
Telecommunications  Systems  (Public 
Meeting) 
3KX)p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  and  6) 
Note:  AlHrmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identiHed  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  492-0292 

CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 


Dated:  September  12. 1991. 
William  M.  HIU,  Jr.. 
Office  of  the  Secretary. 
|FR  Doc.  91-22449  Filed  9-13-91: 11:53  am] 

WLUNOCOOe  7SSO-01-M 

UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  September  9, 1991, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  observation  its 
meeting  scheduled  for  October  7, 1991, 
in  Queens,  New  York.  The  members  will 
consider  the  anticipated  Opinion  and 
Further  Recommended  Decision  of  the 
Postal  Rate  Commission  in  Docket  No. . 
R90-1. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado.  Daniels,  del  Junco, 
Griesemer,  Hall,  Mackie,  Nevin,  Pace 
and  Setrakian;  Postmaster  General 
Frank.  Deputy  Postmaster  General 
Coughlin,  Secretary  to  the  Board  Harris, 
and  General  Counsel  Hughes. 

The  Board  determined  that  pursuant 
to  section  552b(c](3]  of  title  5,  United 
States  Code,  and  section  7.3(c)  of  title 
39,  Code  of  Federal  Regulations,  the 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)),  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  Chapter  36  of  title  39, 
United  States  Code  (having  to  do  with 
postal  ratemaking,  mail  classification 
and  changes  in  postal  services),  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(4)  of  title  39,  United 
States  Code. 

The  Board  determined  further  that 
pursuant  to  section  552b(c)(10)  of  titie  5, 
United  States  Code,  and  section  7.3(j)  of 
title  39,  Code  of  Federal  Regulations, 
this  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after  an 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
pubhc. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  tiUe  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  sections  552b(c) 


(3)  and  (10)  of  tiUe  5.  United  States 
Code;  section  410(c)(4)  of  title  39,  United 
States  Code;  and  section  7.3  (c)  and  (j) 
of  titie  39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris. 
at  (202)  268-4800. 
David  F.  Hani*, 
Secretary. 
[FR  Doc.  91-22421  Filed  9-13-91: 11:53  am) 

MLLMQ  COK  ni*-1KH 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  16, 1991. 

A  closed  meeting  will  be  held  on 
Tuesday.  September  17, 1991.  at  2:30 
p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  Usted 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  17, 1991,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Formal  order  of  investigation. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

At  times,  changes  in  Conunission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Laura 
Josephs  at  (202)  272-2200. 

Dated:  September  13, 1991. 
lonatfaan  G.  Katx, 
Secretary. 
(FR  Doc  91-22538  FUed  »-13-91:  3:57  pmj 
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Department  of 
Education ^ 

Vocational  Rehabilitation  Services  to 
Individuals  With  Severe  Handicaps; 
Special  Projects  and  Demonstrations; 
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DEPARTMENT  OF]  EDUCATION 

Special  Projects  and  Demonstrations 
for  Providing  Voc«tional  Rehabilitation 
Services  to  Individuals  With  Severe 
Handicaps 


I 


agency:  Departmeht  of  Education. 
ACTION:  Notice  of  proposed  priorities  for 
Fiscal  Year  1992. 


summary:  The  Sec  retary  proposes 
priorities  for  fiscal lyear  1992  under  the 
program  of  Special]  Projects  and 
Demonstrations  fo»  Providing 
Vocational  Rehabi  itation  Services  to 
Individuals  with  S<  vere  Handicaps.  The 
Secretary  takes  this  action  to  focus 
Federal  financial  assistance  on  areas  of 
identified  national  ineed.  These  priorities 
are  intended  to  expand  or  improve 
vocations!  rehabilitation  services  to  the 
following  underseiyed  disability 
groups — ;^1)  indiviquals  with  specific 
learning  disabilities  Uving  in  rural  or 
remote  areas:  (2)  individuals  with 
chronic,  progressive  diseases,  including 
HTV/AIDS,  cancer]  and  multiple 
sclerosis;  and  (3)  individuals  with 
traumatic  brain  injliries. 
DATES:  Comments  ptust  be  received  on 
or  before  November  1, 1991. 
ADDRESSES:  All  co|nment8  concerning 
these  proposed  priorities  should  be 
addressed  to  Michael  Morgan.  U.S. 
Department  of  Edi|cation,  400  Maryland 
Avenue,  SW.,  rooii  3038  Switxer 
Building,  Washingjon.  DC  20202-2575. 
FOR  FURTMER  INFORMATION  CONTACT 
D.  Ray  Fuller,  Jr.,  U.S.  Department  oi 
Education,  400  Maryland  Avenue.  SW., 
room  3314  SwrtzerBoilding. 
Washington,  DC  21202-2649.  Telephone: 
(202)  732-1494.  Desf  and  hearing 
impaired  individuals  may  call  (202)  732- 
1349  for  TDD  servfces. 

SUPPLEMENTARY  It^ORMATION: 

Grants  under  th0  program  of  Special 
Projects  and  Demonstrations  for 
Providing  Vocational  RehabiUtation 
Services  to  Indivic^als  with  Severe 
Handicaps  are  autporized  by  title  III. 
section  311(aKl)  of  the  Rehabilitation 
Act  of  1973,  as  amended.  The  purpose  of 
this  section  is  to  authorize  grants  for 
special  projects  add  demonstrations  that 
hold  promise  of  e»)anding  or  otherwise 
improving  rehabilitation  services  to 
individuals  with  sf  vere  handicaps. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  aid  other 
considerations  of  the  Department. 
Fimding  of  particular  projects  depends 


on  the  availability 


JMI 


of  the  final  prioriti  es,  and  the  quality  of 


of  funds,  the  nature 


the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  prioritiet 
does  not  solicit  applications.  A  notice  nvttiag 
applications  under  this  competitioB  will  be 
published  in  the  Federal  Register  concwreat 

with  or  following  publication  of  the  nottce  of 
final  priorities. 

Proposed  Prioritiea 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absohite 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

Proposed  Priority  1 — Special  Projects 
and  Demonstrations  for  Providii^ 
Vocational  Rehabilitation  Services  to 
Individuals  with  Specific  Learning 
Disabilities  Residing  in  Rural  or  Remote 
Areas 

Background 

Estimates  based  on  the  1980  Census 
suggest  that  between  25  percent  and  35 
percent  of  Americans  live  in  rural  areas 
and  that  nearly  13  percent  of  these 
individuals  have  a  disabling  condition 
("Rural  Rehabilitation:  Its  Time  is  Now." 
Paper  from  the  First  National 
Conference  of  the  Research  and 
Training  Center  on  Rural  Rehabilitation 
S^vicea.  Page,  1969).  According  to  the 
Reseudi  and  Training  Center  on  Rural 
Rehabilitation  Services,  service  delivety 
to  rural  areas  poses  a  number  of 
challenges,  inchiding  vast  distances 
between  consumers  and  service 
providers,  a  lower  prevalence  of  any 
particular  disabihty  that  precludes 
specialization  in  any  one  disabilily,  end 
fewer  qualified  service  providers.  Tbns. 
rural  rehabilitation  professionals  may  be 
required  to  fravel  extensively  and  to  be 
more  diversified  than  rehabilitation 
professionals  in  urban  areas.  Anotiwr 
challenge  reported  by  rural 
rehabilitation  personnel  is  the  inability 
to  communicate  with  each  other  and  the 
lack  of  access  to  current  information 
resources  regarding  the  field  of 
rehabilitation  (Rehab  Brief,  VoL  ILNo. 
11, 1990). 

State  vocational  rehabilitation 
agencies  and  counselors,  adult 
education  agencies,  and  others  in  rural 
and  remote  areas  report  that  an  ever- 
growing number  of  adults  with  specific 
learning  disabilities  (SLD)  are 
unemployed  and  do  not  have  aocess  to 
appropriate  assessment  and 
rehabilitative  services.  Studies  ■■cgpirf 


that  in  rural  States,  45  to  60  percent  of 
adults  with  learning  disabilities  are 
unemployed  and  in  need  of 
rehabihtation  services  (Project  PERT: 
Postsecondary  Education/Rehabilitation 
Tfansition  for  the  Mildly  Retarded  and 
the  Learning  Disabled,  Woodrow 
Wilson  Rehabilitation  Center,  1985). 
Similar  findings  were  generated  by  the 
1989  Berkeley  Planning  Associates  study 
on  "Evaluation  of  Services  Provided  for 
Individuals  with  Specific  Learning 
Disabilities."  The  study  found  that  lack 
df  assessment  resources  was  a  major 
barrier  to  serving  rural  learning  disabled 
ctients;  that  psychologists  were  too  far 
away  to  be  available  for  assessment; 
that  specialization  of  counselors  was 
not  feasible  in  rural  or  remote  areas; 
and  that  not  only  were  resources  for 
SLD  lacking  in  rural  areas,  but  that 
available  service  providers  were  not 
knowledgeable  about  SLD  and  the 
accommodations  needed  for  that 
disability.  The  study  also  noted  that 
remote  areas  of  a  western  State 
included  in  the  study  tend  to  be 
populated  by  Native  Americans.  The 
American  Indian  Research  and  Training 
Center  reports  that  Native  Americans 
have  higher  incidence  of  SLD  than  the 
general  population.  Information  from 
western  regions  of  the  Rehabilitation 
Services  Administration  (RSA)  indicates 
that  this  finding  holds  true  for  a  number 
of  western  States. 

Research  projects  funded  by  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  cite  models  for 
developing  linkage  systems  among 
service  providers,  consumers,  and 
resource  specialists  who  are  great 
distances  from  one  another.  These 
projects,  described  in  Rehab  Brief,  Vol. 
n.  No.  n,  1990,  include  development  of  a 
national  rural  independent  living 
network;  application  of  technological 
advances  to  benefit  physically  disabled 
agricultural  workers;  uie  of 
teleconmaunications  technology  to 
disseminate  job  accommodation 
information  to  consumers  and  service 
pfoviders  in  remote,  isolated  areas;  and 
development  of  personal  computer 
software  that  allows  rural  rehabilitation 
counselors  to  access  current 
information,  transfer  files,  and  automate 
recordkeeping.  A  review  of  bibliography 
of  rural  rehabilitation  project  literature 
produced  by  the  Research  and  Training 
Center  on  Rural  Rehabilitation  Services 
reveals  that  projects  are  being 
conducted  for  a  variety  of  disability 
groups,  but  none  are  related  to 
individuals  with  SLD.  For  example,  a 
study  conducted  in  a  rural  western  State 
(rfh^  school  seniors  in  self-contained 
or  resource  room  special  education 
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programs  who  graduated  in  1988 
indicates  that  of  those  students  with 
SLD  who  might  have  benefitted  from 
employment-related  activities  and 
experiences,  only  21  percent  received 
those  services,  compared  to  75  percent 
of  students  with  mental  retardation  who 
received  employment-related  services. 
('The  Demographic  Study  of  Supported 
Employment  in  Montana,"  Project 
Director.  Richard  Offner,  Nov..  1988, 
Montana  Supported  Employment 
Demonstration  Project,  in  conjunction 
with  the  Montana  University  Affiliated 
Programs  and  Research -and  Training 
Center  on  Rural  Rehabilitation 
Services.) 

Proposed  Priority 

Projects  funded  under  this  priority 
must  be  model  demonstration  projects 
designed  to  enhance  the  delivery  of 
rehabilitation  services  to  adults  with 
SLD  who  reside  in  rural  areas,  including 
remote  areas  accessible  only  by  special 
means  of  transportation  or  during 
specific  seasons.  Projects  responding  to 
this  priority  must  develop  a  resource 
network  that  links  rural  vocational 
rehabilitation  personnel  to  existing 
service  providers,  including 
professionals  from  the  special  education 
field  if  appropriate,  who  have  the 
capacity  to  diagnose,  assess,  and 
rehabilitate  adults  with  SLD.  The 
development  of  a  resource  network  must 
incorporate  appropriate  local 
community  resources. 

In  accordance  with  the  selection 
criteria  in  34  CFR  369.31(d)  and  34  CFR 
373.30(d),  an  applicant  shall  provide  an 
evaluation  plan  for  the  project  showing 
methods  of  evaluation  that,  to  the  extent 
possible,  are  objective  and  produce  data 
that  are  quantifiable.  Under  34  CFR 
373.30(i)(2),  the  applicant  shall  provide 
information  that  shows  the  potential  for 
project  findings  to  be  effectively  utilized 
within  the  State  vocational 
rehabilitation  service  system  and  the 
likelihood  of  the  project  activities  being 
successfully  replicated  in  other 
locations.  The  project  must  widely 
disseminate  the  practices  and  materials 
it  develops  to  facilitate  the  capacity  of 
other  agencies  and  facilities  to  provide 
improved  services  to  individuals  with 
SLD  living  in  rural  or  remote  areas. 

Proposed  Priority  2— Special  Projects 
and  Demonstrations  to  Enhance 
Rehabilitation  Service  Delivery  to 
Individuals  With  Chronic,  Progressive 
Diseases 

Background 

Chronic,  progressive  diseases  present 
a  challenge  to  both  the  medical 


community  and  the  field  of 
rehabilitation.  The  first  phase  after  the 
diagnosis  of  a  chronic  disease  is  medical 
intervention.  In  the  next  phase,  attention 
should  be  directed  toward  disabilities 
that  result  from  the  illness  to  develop  a 
link  between  medical  diagnosis  and  the 
assessment  of  potential  functional 
limitations.  During  this  second  phase, 
rehabilitation  interventions  should  be 
plarmed.  implemented,  and  evaluated. 
The  third  phase  involves  long-term 
management  of  the  illness  to  ensure  the 
best  level  of  functioning  for  the 
individual  despite  conditions  that  are 
likely  to  remain  chronic  or  progressive 
(Rehab  Brief.  Vol.  XIII  No.  1. 1990).  This 
is  the  phase  in  which  rehabilitation 
efforts  fail  since  most  service  delivery 
models  are  time-limited  and  do  not 
provide  for  interventions  after  case 
closure. 

For  example,  there  are  three  distinct 
phases  with  regard  to  human 
immunodeficiency  virus  (HIV)  infection 
(New  England  Journal  of  Medicine.  Vol. 
321.  No.  24, 1989).  In  the  first  phase,  the 
onset  of  infection,  an  individual  may  not 
yet  exhibit  any  functional  limitations  for 
which  vocational  rehabilitation  services 
would  be  appropriate.  However,  by  the 
second  (chronic)  phase  of  the  infection, 
the  individual  may  exhibit  significant 
functional  limitations  due  to  malaise, 
fatigue,  and  lymphadenopathy;  in 
addition,  the  symptoms  and  duration  of 
normally  minor  infectious  diseases  or 
infections  may  be  exacerbated  by  the 
underlying  HIV  infection.  At  this  point, 
vocational  rehabilitation  service  may  be 
of  benefit  in  terms  of  employability.  This 
chronic  phase  can  last  for  months  or 
years.  In  the  third  phase  of  this  disease, 
the  HIV  infection  has  progressed  to 
acquired  immunodeficiency  syndrome 
(AIDS).  This  phase  can  also  last  from 
months  to  years  depending  at  least  in 
part  on  the  efficacy  and  availability  of 
treatment.  At  this  phase,  visual  and 
mental  disabilities  may  occur  and 
present  significant  new  functional 
limitations  that  impact  on  the  person's 
ability  to  perform  his  or  her  current  job. 
Therefore,  if  the  individual's  case  was 
closed  as  rehabilitated  during  the 
chronic  phase  of  HTV  infection, 
additional  vocational  rehabilitation 
interventions  may  be  needed  if  the 
disease  progresses  to  AIDS  and  new 
functional  limitations  occur. 

The  1986  Amendments  to  the 
Rehabilitation  Act  of  1973  broadened 
the  definition  of  post-employment 
services  to  include  follow-up.  follow- 
along,  and  specific  Services  necessary  to 
assist  individuals  to  maintain  or  regain 
employment.  In  addition,  requirements 


for  the  Individualized  Written 
Rehabilitation  Program  (IWRP)  were 
strengthened  to  require  that  the  IWRP 
developed  for  each  eligible  individual 
provide  for  an  assessment  of  the 
expected  need  for  post-employment 
services  prior  to  the  closing  of  the  case. 
Innovative  service  delivery  models  need 
to  be  developed  that  build  upon  these 
requirements  and  provide  appropriate 
post-employment  interventions  for 
individuals  with  chronic,  progressive 
diseases. 

Proposed  Priority 

Projects  funded  under  this  priority 
must  be  model  demonstration  projects 
designed  to  enhance  the  delivery  of 
rehabilitation  services  to  individuals 
with  chronic,  progressive  diseases, 
including  HIV/ AIDS,  cancer,  and 
multiple  sclerosis,  who  are  frequently 
not  provided  appropriate  services  in  the 
rehabilitation  system  because  of  the 
changing  and  progressive  nature  of  their 
disabilities.  This  priority  proposes  to 
improve  the  delivery  of  vocational  and 
other  rehabilitation  services  to  these 
individuals  through  the  development  of 
demonstration  models  that  focus  on 
post-employment  intervention. 

Projects  responding  to  this  priority 
must  include  service  delivery  models  to 
provide  appropriate  follow-up.  follow- 
along,  and  post-employment  services  to 
assist  individuals  with  chronic, 
progressive  diseases  to  maintain  or 
regain  employment.  Projects  must 
address  the  changing  rehabilitation 
needs  of  individuals  with  chronic 
progressive  diseases  and  develop 
strategies  to  adapt  and  modify 
rehabilitation  plans  that  respond  to  the 
progressive  nature  of  the  disability. 

In  accordance  with  the  selection 
criteria  in  34  CFR  369.31(d)  and  34  CFR 
373.30(d),  an  applicant  shall  provide  an 
evaluation  plan  for  the  project  showing 
methods  of  evaluation  that,  to  the  extent 
possible,  are  objective  and  produce  data 
that  are  quantifiable.  Under  34  CFR 
373.30(i)(2),  the  applicant  shall  provide 
information  that  shows  the  potential  for 
project  findings  to  be  effectively  utilized 
within  the  State  vocational 
rehabilitation  service  system  and  the 
likelihood  of  the  project  activities  being 
successfully  replicated  in  other 
locations.  "The  project  must  widely 
disseminate  the  practices  and  materials 
it  develops  to  facilitate  the  capacity  of 
other  agencies  and  facilities  to  provide 
improved  services  to  individuals  with 
chronic,  progressive  diseases. 
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Proposed  Priority  a^Special  Projects 
and  Demonstratiaps  to  Develop 
Innovative  Strategies  Focusing  on 
Transferability  of  fob  Skills  to  Serve 
Individuals  With  frovmatic  Brain 
Injuries 

Background 

Over  the  past  20  years,  the  survival 
rate  of  individual^  with  traumatic  brain 
injuries  (TBI)  has  bicreased  four-fold. 
Therefore,  more  of  these  individuals 
seek  vocational  rahabilitation  services 
to  assist  in  regaining  employment.  While 
neurological  rehabilitation  efforts  have 
predominated  in  \  rorking  with 
individuals  with  IfBI,  increasing 
attention  is  being  given  to  vocational 
rehabilitation  interventions  for  these 
individuals  (Frasef,  R.T.,  McMahon, 
B.T..  &  Vogenthal^r.  D.  (1988).  Specific 
considerations  foil  vocational 
rehabilitation  witl^  the  head  injured.  In 
S.  Rubin  &  N.  Rubin  (Eds.). 
Contemporary  challenges  to  the 
rehabilitation  pro|ession  (pp.  217-242). 
Baltimore:  Pad  Hj  Brookes  Publishing 
Co.) 

A  recent  survey  conducted  by  the 
Arkansas  Researcii  and  Training  Center 
in  Vocational  Rehabilitation  (May.  1990) 
of  over  1,000  adulb  with  TBI  found  that 
less  than  20  percent  of  these  individuals 
received  job  training  or  job  placement 
services.  The  most  prevalent  concerns  of 
these  individuals  regarding  their 
vocational  rehabilitation  are  (1)  lack  of 
appropriate  caree^  counseling,  (2)  lack 
of  appropriate  voijational  preparation, 
and  (3]  lack  of  apf  ropriate  job 
placement  servico. 

Another  study  of  48  individuals  who 
survived  head  injuries  found  that 
although  92  perceat  of  these  individuals 
worked  in  skilled  or  semi-skilled 
occupatioes  prior  to  iayaxy,  many  of 
these  individuals  were  placed  in 
unskilled  occupations  and  even 
sheltered  employment  after  injury.  The 
fmdings  support  t^t  rehabilitation 
professionals  proyiding  job  training  and 
placement  serviced  for  individuals  with 
TBI  need  to  identity  post-injury  residual 
job  skills  and  abilities  and  transfer 
those  skills  emd  abilities  to  other 
occupational  opp<  rtunities.  (Fraser,  FLT., 
Dimken,  S..  McLei  n.  A..  &  Temkin.  N. 
(1988).  Employabi  ity  of  head  injured 
survivors;  The  Srs  t  year  post-injury. 


IMI 


Rehabilitation  Counseling  Bulletin.  31. 
278-288.) 

Many  studies  have  been  done  on  the 
generalization  and  transferability  of  job 
skills  specific  to  individuals  with  TBI 
(Parente.  R.  4  Anderson-Parcnte,  J.K., 
Vocational  memory  training,  1990.  In 
Community  Integration  Fc^lowing 
Traumatic  Brain  Injury,  Krentzer  J.S.  & 
Wehman,  P.  (Eds.)  (pp.  157-168). 
Baltimore:  Paul  H.  Brookes  Publishing 
Co.)  Generalization  refers  to  trainable 
skills  that  a  person  can  use  in  a  new  ot 
different  context  Transferable  skills  are 
those  skills  that  are  directly  applicabte 
to  certain  tasks  but  not  necessarily  to 
others.  These  studies  have  validated  the 
success  of  many  techniques  in 
vocational  memory  training  for 
individuals  with  TBI  that  promote  the 
transfer  of  generahzable  memory 
strategies  and  specific  transferable 
skills,  including  stimulation  therapy, 
cognitive  skills  therapy,  memory 
strategies,  academic  therapy,  and 
simulation  training.  New  and  emerging 
strategies  and  interventions,  such  as 
prosthetic  memory  devices,  cognitive 
orthotic  devices,  and  other  technologies, 
are  also  being  explored  with  some 
success. 

Proposed  Priority 

Projects  funded  under  this  priority 
must  be  model  demonstration  projects 
designed  to  identify  post-injury  residual 
job  skills  of  Individuals  with  TBI  aiMl  to 
utilize  those  transferable  job  skills  in 
developing  appropriate  training  and 
placement  services.  Service  delivery 
models  must  be  developed  to  identify 
pre-injury  job  skills,  assess  residual  job 
skills  after  injury,  develop  appropriate 
job  training  methods  (e.g.,  vocational 
memory  training),  place  individuals  with 
-TBI  in  employment  that  builds  upon 
residual  job  skills,  and  evaluate  the 
success  rate  of  these  placements. 

In  addition,  the  application  of 
validated  and  emerging  strategies  and 
interventions  to  promote  the 
generalization  and  transferability  of  iob 
skills  in  training  and  placement  must  be 
an  integral  part  of  the  project 

In  accordance  with  the  selection 
criteria  in  34  CFR  3(59.31(d)  and  34  CFR 
373.30(d),  an  appHcant  shdl  provide  an 
evaluation  plan  for  the  project  showing 
methods  of  evaluation  that  to  the  extent 
possible,  are  objective  and  produce  data 


that  are  quantifiable.  Under  34  CFR 
373.30(i)(2).  the  applicant  shall  provide 
information  that  shows  the  potential  for 
project  findings  to  be  effectively  utiHzed 
within  the  State  vocational 
rehabilitation  service  system  and  the 
likelihood  of  the  project  activities  being 
successfully  replicated  in  other 
locations.  The  project  must  widely 
disseminate  the  practices  and  materials 
it  develops  to  facilitate  the  capacity  of 
other  agencies  and  facihties  to  provide 
improved  services  to  individuals  with 
TBI. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Departinent's  specific 
plans  and  actions  for  these  programs. 

Invitation  to  Commant 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3038,  Mary 
Switzer  Building.  330  C  Street  SW.. 
Washington.  DC.  between  the  hours  of 
8:30  ajn.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Applicable  Program  Rwgiifaitinas 

34  CFR  parts  369  and  373. 

Progran  Authority:  29  U.SC.  777a. 
(CaUlog  of  Federal  Domestic  AsmsUnca 
Number  84.235.  Special  Proiects  and 
Demonstrationg  for  Providing  Vocational 
Rehabilitation  Services  to  Individuats  with 
Severe  Handicaps] 

Dated:  June  24, 1991. 
Lamar  Alexandet. 
Secretary  of  Education. 
(FR  Doc.  91-22250  Filed  9-16-eii  8:45  am] 
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DEPARTMENT  I  )F  THE  INTERIOR 


■f 


Bureau  of  Indian  Affairs 


Indian  Gaming 

AQENCY:  Bureau 
Interior. 

ACTHM:  Notice 
Compact. 


of  Indian  Affairs, 
qf  Approved  Tribal-State 


summary:  Pursu  ant  to  25  U.S.C.  2710,  of 
the  Indian  Gami  ig  Regulatory  Act  of 
1988  (Pub.  L  100-497),  the  Secretary  of 
publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  th(  purposes  of  engaging 
in  Class  III  (casi  lo}  gambling  on  Indian 
reservations.  Th  j  Assistant  Secretary — 
Indian  Affairs,  E  epartment  of  the 
Interior,  through! his  delegated  authority 
has  approved  a  Tribal-State  Compact 
between  the  Lov  rer  Brule  Sioux  Tribe 
and  the  State  of  South  Dakota  executed 
on  July  9, 1991. 

DATES:  Septemb  ;r  17, 1991. 

ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  MS-  4603  MIB,  1849  "C" 
Street  NW..  Wa^ington,  DC  20240. 
FOR  FURTHER  INRORMATION  CONTACT: 
Joyce  Grisham,  I  ureau  of  Indian  Affairs, 
Washington,  DC  (202)  208-7445. 

Dated:  Septembi  r  4, 1991. 
David ).  Matbeson 

Assistant  Secretar  'Indian  Affairs. 
[FR  Doc  91-22313 
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Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  Initial  put)ltcation  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  Includes  all  pubfic  laws, 
issued  inregularty  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Indiv  dual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  Washington,  DC 

i_g329  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 

enacted  laws  and  prices). 
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GUIDE:  Revised  lanuary  1. 1980 
SUPPLEMENT:  Revised  )antMry  1, 1901 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
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(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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TiUe  3- 

The  President 


Proclamation  6336  of  September  13,  1991 
Energy  Awareness  Month,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Meeting  our  Nation's  future  energy  needs  is  a  task  of  immense  proportions — 
and  utmost  importance.  To  some  American  motorists,  this  challenge  might  be 
symbolized  by  long  lines  for  gasoline  and  high  prices  at  the  pump.  To  others,  it 
might  be  symbolized  by  lowering  the  thermostat  during  winter  months.  How- 
ever, when  it  comes  to  building  a  secure  energy  future  for  the  United  States, 
there  is  more  at  stake  than  meets  the  eye.  Safe,  reUable,  and  affordable 
sources  of  energy  are  vital  not  only  to  our  personal  mobility  and  comfort  but 
also  to  our  Nation's  productivity  and  security.  America's  utility  companies 
and  other  energy  providers  supply  the  light,  heat,  and  power  that  are  needed 
to  operate  our  factories  and  farms,  our  schools  and  defense  installations,  and 
other  places  of  work. 

Continuing  instabiUty  and  conflict  in  some  regions  of  the  world  imderscore  the 
need  to  use  energy  efficiently;  to  reduce  our  dependence  on  insecure  sources 
of  energy;  and  to  develop  more  energy  resources.  Of  course,  we  must  skillfully 
balance  efforts  in  these  areas  with  our  determination  to  maintain  a  growing 
economy.  We  must  also  balance  them  with  our  commitment  to  a  cleaner, 
healthier  environment. 

Our  comprehensive  National  Energy  Strategy  calls  for  the  wise  and  effective 
development  of  all  of  our  Nation's  energy  resources,  including  coal,  natural 
gas,  and  nuclear  energy,  as  well  as  hydroelectric  power  and  other  forms  of 
renewable  energy.  It  also  calls  for  the  development  of  new  technology  for  oil 
and  gas  exploration;  increased  use  of  alternative  fuels;  and  aggressive  conser- 
vation efforts. 

This  montii,  .tiie  United  States  Department  of  Energy  will  be  working  to 
promote  public  awareness  of  our  Nation's  energy  needs  and  the  energy 
options  that  are  available  to  us.  With  strong  leadership  at  all  levels  of 
government — and  with  the  sustained  cooperation  of  business,  industry,  energy 
providers,  and  concerned  consimiers — we  can  implement  the  sound  energy 
policies  and  practices  that  are  essential  to  America's  well-being. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  October  1991  as  Energy  Awareness 
Month.  I  urge  all  Americans  to  observe  this  month  with  appropriate  education- 
al programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  tiie  United  States  of  America  the  two  hundred  and 
sixteenth. 


|FR  Lioc.  91-22584 
Filed  9-16-ei;  11:17  am] 
Billing  code  3195-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  end  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOfC. 

DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Parts  1405. 1421  and  1435 

Sugar 

AOENCV:  Commodity  Credit  Corporation, 

USDA, 

action:  Final  rule. 

SUMMAMY:  On  lune  11. 1991,  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
the  Sugar  Price  Support  Program  which 
is  conducted  by  CCC  in  accordance  with 
section  206  of  The  Agricultural  Act  of 
1949,  as  amended  (the  1949  Act).  This 
rule  is  necessary  in  order  to  implement 
changes  made  by  section  901  of  the 
Food,  Agriculture,  Conservation  and 
Trade  Act  of  1990  (the  1990  Act)  to 
authorize  the  Price  Support  Program  for 
the  1991  through  1995  crops  of  sugarcane 
and  sugar  beets.  In  addition,  this  final 
rule  sets  forth  at  7  CFR  part  1421. 1991 
price  support  rates  for  wheat  feed 
grains,  rice,  and  oilseeds,  and  also 
amends  7  CFR  part  1405  with  respect  to 
the  mediation  of  CCC  Farm  Facility 
Program  loans. 

EFFECTIVE  DATE:  September  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Wolf,  Program  Specialist,  Cotton, 
Grain,  and  Rice  Price  Support  Division 
(CORD],  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA)  P.O.  Box  2415,  Washington,  DC 
Telephone  (202)  447-4704. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  estabUshed  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  it  has  been  determined  to  be 
"major"  because  these  program 
provisions  will  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  miUion  or 
more:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 


governments,  or  geographic  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  A 
regulatory  impact  analysis  is  available 
from  the  previously  mentioned  contact. 

The  title  and  number  of  the  federal 
assistance  program,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
is  Commodity  Loans  and  Purchases — 
10.051. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  the  CCC  is  not 
required  by  5  U^C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  the 
program  will  have  no  signiflcant  impact 
on  the  quaUty  of  the  human 
environment. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  and  48  FR  29115 
dune  24, 1983). 

Public  reporting  burden  for  the 
information  collections  contained  in  this 
regulation  with  respect  to  the  sugar 
price  support  program  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  information  collection  has 
previously  been  cleared  by  OMB,  and 
assigned  number  0S60-0087. 

7  CFR  Part  1435 

A  proposed  rule  was  published  in  the 
Federal  Register  on  June  11, 1991,  at  56 
FR  26777  which  would  amend  the 
regulations  found  at  7  CFR  part  1435 
with  respect  to  the  price  support 
program  for  1991  through  1995  crops  of 
sugarcane  and  sugar  beets  which  is 
conducted  by  CCC.  The  proposed  rule 
provided  a  15-day  public  comment 
period  which  ended  July  11, 1991. 


Discussion  of  Commentn 

Twenty-one  respondents  commented 
on  the  proposal  to  provide  that  a 
processor  shall  obtain  and  file  in  (he 
county  office,  lien  waivers  to  protect  the 
interests  of  CCC.  The  intent  of  this 
provision  was  to,  in  essence,  treat  sugar 
the  same  as  all  other  commodities  which 
receive  price  support  from  CCC.  All  of 
the  respondents  believed  that  this 
provision  should  be  eliminated,  citing 
that  it  would  be  virtually  impossible  for 
a  processor  to  obtain  a  price  support 
loan  because  lending  institutions  will 
not  agree  to  waive  their  lien  on  any 
sugar  obtained  from  sugarcane  or  sugar 
beets  produced  by  the  borrowers  or  on 
the  proceeds  of  the  sale  of  sugar.  Some 
respondents  believed  that  all  sugar 
delivered  to  the  processor  must  be  free 
and  clear  of  all  encumbrances. 
However,  the  intent  of  the  proposed  rule 
was  to  only  require  waivers  for  any 
sugar  pledged  as  collateral  for  loan  and 
not  for  all  sugar  derived  from  sugar 
beets  or  sugarcane  delivered  to  the 
processor.  Accordingly,  after  reviewing 
the  comments  received,  it  has  been 
determined  that  §  1435.9(c)  will  be 
amended  to  clarify  that  waivers  are  only 
necessary  on  that  quantity  of  sugar 
pledged  as  collateral  for  loan  if  such 
sugar  is  otherwise  encumbered.  Section 
1435.9(c)  will  also  be  amended  to 
provide  that  lien  waivers  are  not 
necessary  in  such  States  where  the 
State's  Attorney  General  provides  a 
legal  opinion  approved  by  the  Office  of 
the  General  Counsel  that  liens  filed  on 
sugarcane  or  sugar  beets  do  not  extend 
to  the  raw  or  refined  sugar  or  proceeds 
thereof. 

Seven  respondents  commented  on 
CCC's  proposed  announcement  to  set 
forth  at  this  time,  the  loan  rate  of  .18  per 
pound  for  raw  cane  sugar  for  the  1991 
through  1995  crops.  All  of  the 
respondents  disagreed  with  this 
proposal.  The  respondents  declared  that 
this  proposed  rule  was  inconsistent  with 
section  206  of  the  1990  Act  which  sets 
forth  that  the  Secretary  may  increase 
the  support  price  for  each  of  the  1991 
through  1995  crops  of  sugarcane  and 
sugar  beets.  The  respondents  believed 
that  by  aruiouncing  the  .18  loan  rate  at 
this  time,  CCC  is  locking  in  the  .18  rate 
for  each  of  the  1991  through  1995  crops. 
The  respondents  declared  that  the 
proposed  rule  should  reflect  section  206 
of  the  1990  Aft.  In  response  to  the 
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comments  received,  this  final  rule 
provides  for  the  establishment  of  the 
basic  loan  rate  for  the  1991  the  crop  of 
domestically  grown  sugarcane  at  .18  per 
pound  for  raw  cane  sugar.  In  addition 
this  final  rule  set^  forth  the  1991 -crop 
sugar  beet  loan  rate  at  22.85  cents  per 
pound. 

There  were  thrt  ;e  respondents  that 
believed  some  sp  icific  conditions  under 
which  CCC  could  accelerate  the 
repayment  date  o '  the  loan  be  included 
in  the  regulations  Because  it  is  the 
policy  of  CCC  for  all  commodities  not  to 
call  loans  for  any  conunodity  unless  it  is 
absolutely  necessary  to  protect  CCC's 
interest  in  the  col  ateral,  no  basis  could 
be  determined  to  treat  sugar  differently. 
Accordingly,  the  |  iroposed  provision  is 
adopted  without  (  hange. 

Two  responder^ts  stated  that  making 
the  processor  liable  for  loan 
indebtedness  to  C  CC  for  any  differences 
as  a  result  of  a  lo<  in  that  is  not  satisfied 
through  repaymei  t  of  the  loan  or 
forfeiture  of  a  sufficient  quantity  of 
sugar,  violates  "nonrecourse"  loan 
provisions.  The  respondents  believed 
that  in  the  event  Ine  loan  is  not  repaid, 
the  collateral  secaring  the  loan  is  to  be 
forfeited  without  recourse  against  the 
borrower  for  any  ileficiency.  The 
respondents  requiisted  that  S  1435.(b](4] 
of  the  proposed  n  ile  be  amended  by 
deleting  the  last  sentence.  Sugar  price 
support  loans  areidisbursed  based  upon 
the  assumption  that  the  sugar  pledged  as 
collateral  is  of  th(  quality  speciHed  by 
the  processor  hoi  ^ever.  upon  forfeiture 
if  the  quality  is  lo  met  then  CCC  would 
require  repayment  of  the  difference. 
CCC  has  determined,  as  with  all  other 
commodities,  if  th  e  quality  and  quantity 
of  the  loan  collate  ral  which  is  forfeited 
or  repaid  is  of  a  q  aality  or  quantity  Jess 
than  the  basis  use  d  to  disburse  the  loan, 
the  borrower  is  required  to  repay  the 
difference.  Accordingly,  the  proposed 
provision  is  adopi  ed  without  change. 

Three  respondents  commented  on 
CCC's  proposed  crop  year  definition  for 
price  support  loar  purposes  as  the 
period  from  July  1  through  June  30, 
inclusive.  Respon  lents  believed  a 
different  crop  yea  r  definition  that  is 
reflective  of  partii  ;ular  sugar  beet 
regions  in  California  should  be 
established  for  da  ta  collection  purposes. 
CCC  will  provide  a  separate  proposed 
rule  for  reporting  requirements,  for  the 
1991  through  1995  crops  of  sugarcane 
and  sugar  beet,  a!  required  by  the  1990 
Act.  The  above  cemments  may  be 
addressed  at  that  time.  Since  the 
proposed  definiti(  m  was  the  same  as  in 
previous  years  ar  d  CCC  did  not  receive 
any  comments  sp  tcifically  relating  to 
the  use  of  this  del  nition  for  price 
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support  purposes,  CCC  has  determined 
that  the  crop  year  definition  for  price 
support  loan  purposes  shall  remain 
unchanged.  Accordingly,  the  provisions 
of  the  proposed  rule  is  adopted  without 
change. 

Three  respondents  commented  on 
CCC's  proposal  to  annually  announce 
the  loan  rate  as  far  in  advance  of  the 
beginning  of  each  fiscal  year  as 
practical  through  a  USDA  News 
Release,  stating  that  the  Secretary 
should  announce  and  publish  in  the 
Federal  Register,  on  an  annual  basis,  the 
national  and  regional  loan  rates.  After 
reviewing  the  comments  received,  as 
noted  above,  CCC  has  determined  that 
the  loan  rates  for  each  crop  year  for 
sugar  beets  and  sugarcane  will  be 
published  in  the  Federal  Register. 

Two  respondents  commented  on  the 
supplemental  loan  provisions  that  are 
available  to  sugar  beet  producing  areas. 
The  respondents  requested  that  the 
proposed  rule  be  amended  to  provide 
that  the  same  supplemental  loan 
provisions  now  available  to  sugar  beet 
producing  areas  be  extended  to  include 
sugarcane.  CCC  currently  has  no 
authority  to  extend  these  provisions  to 
sugarcane  producers.  Accordingly,  this 
suggestion  is  not  adopted. 

Two  respondents  commented  on 
CCC's  proposed  requirement  that  the 
processor  is  responsible  at  all  times  for 
maintaining  the  quality  and  condition  of 
CCC-owned  sugar  in  storage.  CCC  no 
longer  assumes  the  losses  in  the 
quantity  or  quality  of  the  loan  collateral. 
'The  respondents  believed  that  CCC 
should  continue  to  bear  its  pro-rata 
share  of  liability  for  loss  or  damage  to 
sugar  in  storage  resulting  from  factors 
beyond  the  processor's  control.  One 
respondent  believed  that  this  rule  would 
place  the  entire  risk  of  loss  or  damage 
on  the  processor  even  after  the  sugar 
has  been  forfeited  to  CCC.  This 
provision  does  not  affect  CCC-owned 
sugar  but  only  sugar  pledged  as 
collateral  by  a  processor  and  was 
intended  to  treat  sugar  the  same  as  all 
other  commodities  pledged  as  collateral 
for  price  support  loan. 

Four  respondents  commented  on 
CCC's  proposal  regarding  acceptable 
alternative  "financial  assurances."  The 
respondents  believed  CCC  should 
continue  to  provide  that  CCC  and  a 
processor  may  agree  upon  an  alternative 
method  of  obtaining  adequate  financial 
assurance  if  CCC  determines  that  such 
alternative  methods  will  result  in 
adequate  protection  for  CCC  and  the 
producer.  One  respondent  declared  that 
all  such  alternative  methods  should  be 
published  in  the  regulations.  After 
reviewing  the  comments  received.  CCC 


has  determined  to  continue  alternative 
financial  assurance  methods;  however, 
because  of  the  various  and  varied 
agreements  that  might  be  proposed  and 
accepted  by  CCC  on  a  case-by-case 
basis,  CCC  has  determined  that  it  is 
impractical  to  list  all  such  forms  of 
alternative  financial  assurances. 

Two  respondents  commented  on 
CCC's  proposal  that  CCC  will  not 
require  the  processor  to  insure  sugar 
pledged  as  collateral  under  loan.  The 
respondents  believed  that  if  the 
processor  insures  such  sugar  and  an 
indemnity  is  paid  due  to  a  loss  and  CCC 
has  subsequently  called  such  loan,  CCC 
should  take  an  interest  in  the  insurance 
proceeds,  rather  than  seeking  immediate 
payment  from  the  processor.  After 
reviewing  the  comments  received,  it  has 
been  determined  that  S  1435.12(a)  of  the 
proposed  rule  shall  be  changed  to 
require  that  insurance  indemnities  must 
be  assigned  to  CCC  in  order  to  pay  any 
outstanding  loan  indebtedness.  In  the 
event  such  indemnity  is  insufficient  to 
satisfy  the  entire  amount  of  the  loan 
indebtedness,  CCC  would  seek  payment 
for  the  remaining  amount  from  the 
processor. 

One  respondent  believed  the 
regulations  were  not  clear  with  respect 
to  sanctions  imposed  on  a  processor 
who  does  not  pay  to  all  eligible 
producers  at  least  the  minimum  price 
support  level  specified  by  CCC.  CCC 
'  concurs  with  the  respondent  that  CCC 
should  specify  in  the  regulations  the 
action  which  CCC  will  take  when  a 
processor  fails  to  pay  the  minimum 
support  price  to  producers.  Accordingly, 
the  final  rule  provides  that  CCC  shall, 
for  processors  who  do  not  pay  to  all 
eligible  producers  at  least  the  minimum 
price  support  level  specified  by  CCC 
immediately  call  all  of  the  processor's 
outstanding  sugar  price  support  loans 
and  determine  the  processor  is  ineligible 
to  receive  CCC  price  support  loans  for 
any  sugar  for  the  next  two  crop  years. 

One  respondent  stated  that  the 
regulations  were  not  clear  on  the 
processor's  liability  to  pay  not  less  than 
the  minimum  price  support  level 
specified  by  CCC  for  sugar  delivered  by 
eligible  producers  but  on  which  the 
processor  does  not  pledge  for  loan  or  for 
sugar  pledged  for  loan  that  is  redeemed 
before  the  final  settlement  date.  CCC 
concurs  that  the  conditions  stated  by  the 
respondent  should  be  clarified  in  the 
regulations.  Accordingly,  the  final  rule 
at  S  1435.5  provides  that  producers  who 
deliver  sugar  beets  or  sugarcane  to  a 
processor  that  does  not  participate  in 
the  price  support  loan  program  will  not 
be  guaranteed  the  price  support  level. 
The  final  rule  also  provides  that  all 
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eligible  producers  who  deliver  sugar 
beets  or  sugarcane  to  a  processor  that 
participates  in  the  loan  program  and 
agrees  to  pay  the  price  support  level  will 
receive  the  minimum  price  support  level. 

7  CFR  Part  1421 

The  regulations  at  7  CFR  part  1421  set 
forth  the  terms  and  conditions  of  the 
price  support  programs  for  wheat,  feed 
grains,  rice,  farm-stored  peanuts,  and 
oilseeds.  This  final  rule  sets  forth  at 
§  1421.7  the  1991  basic  price  support 
rates  of  these  commodities. 

7  CFR  Part  1405 

In  order  to  facilitate  the  settlement  of 
outstanding  CCC  Farm  Facility  Program 
loans  made  in  accordance  with  7  CFR 
part  1474,  in  December,  1989  CCC  issued 
a  flnal  rule  amending  7  CFR  part  1405  to 
provide  that  CCC  would  participate  in 
State  loan  mediation  programs  in  States 
defined  as  a  "qualifying  State"  under  7 
CFR  1946.2(b).  At  this  time,  CCC  has " 
approximately  900  outstanding  farm 
facility  loans,  many  of  which  have  been 
restructured  in  bankruptcy  proceedings 
or  under  such  approved  State  programs. 
In  order  to  provide  all  producers  in 
adverse  financial  situations  the 
opportunity  to  mediate  or  otherwise 
compromise  such  outstanding  loans,  this 
final  rule  amends  7  CFR  part  1405  to 
provide  that  CCC  will  engage  in  the 
mediation  or  compromise  of  CCC  Farm 
Facility  Program  Loans  whether  or  not 
the  producer  resides  in  a  "qualifying 
State"  as  defined  in  7  CFR  part  1946. 
Accordingly,  7  CFR  1405.4  is  revised  to 
provide  that  any  producer  who  believes 
that  their  financial  condition  warrants 
the  mediation  or  compromise  of  such 
loan  indebtedness  may  submit  a  request 
for  consideration  by  CCC  at  the  county 
Agricultural  Stabilization  and 
Conservation  Service  office  which  is 
responsible  for  servicing  the  loan.  In 
order  to  ensure  that  producers  receive 
individual  review  and  adjudication  of 
their  requests.  7  CFR  1405.4  also 
provides  that  the  administrative  appeal 
procedure  set  forth  at  7  CFR  part  780  is 
applicable  to  determinations  made 
under  this  section.  Since  this  action  by 
CCC  provides  more  lenient  treatment  to 
all  producers,  it  has  been  determined 
that  it  is  in  the  public  interest  that  this 
amendment  to  7  CFR  part  1405  become 
effective  upon  publication  without  any 
further  rulemaking  activity. 

List  of  Subjects 

7  CFR  Part  1405: 

Loan  progrfun/agriculture.  Price 
support  programs. 


7  CFR  Part  1421: 

Grains,  Loan  programs/agriculture, 
Price  support  programs.  Warehouses. 

7  CFR  Part  1435: 

Loan  programs/agriculture.  Price 
support  program.  Reporting  and 
recordkeeping  requirements.  Sugar. 

Accordingly  7  CFR  parts  1405, 1421 
and  1435  are  amended  as  follows: 

PART  1405-(AMENOED] 

c 

1.  The  authority  citation  for  part  1405 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c 

2.  Section  1405.4  is  revised  to  read  as 
follows: 

§1405.4    Mediation  Of  farm  faculty 
program  loana. 

(a)  With  respect  to  farm  facility 
program  loans  made  in  accordance  with 
part  1474  of  this  chapter.  CCC  will 
mediate  with  producers,  or  otherwise 
attempt  to  compromise  outstanding  loan 
indebtedness  incurred  with  respect  to 
such  loans,  to  establish  reduced 
repayment  amounts  or  revised 
repayment  schedules.  Producers  who 
desire  to  submit  a  mediation  or 
compromise  proposal  regarding  the 
restructuring  of  such  loans  must  submit 
a  written  request  for  such  action  to  CCC 
at  the  county  Agricultural  Stabilization 
and  Conservation  Service  office  which 
is  responsible  for  servicing  the 
producer's  loan.  This  request  should 
also  include  a  financial  statement 
setting  forth  the  current  assets  and 
liabilities  of  the  producer  including  the 
appraised  value  of  the  facility  which  is 
the  subject  of  such  loan. 

(b)  Producers  whose  mediation  or 
compromise  offers  are  not  accepted  by 
CCC  may  seek  review  of  this 
determination  in  accordance  with  the 
administrative  appeal  process  set  forth 
at  part  780  of  this  title.  Judicial  review  of 
determinations  under  this  section  and 
part  1474  of  this  chapter  shall  be  in  an 
appropriate  United  States  District  Court 
or  in  the  United  States  Court  of  Claims, 
as  applicable. 

(c)  CCC  will  not  participate  in  the 
mediation  or  compromise  of  commodity 
price  support  loans  made  in  accordance 
with  this  title. 

PART  1421— [AMENDED] 

3.  The  authority  citation  for  part  1421 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1421. 1423. 1425. 1441Z, 
1444f-l,  14456-3a,  1444C-3, 1445e  and  1446f; 
15  U.S.C.  714b  and  714c. 

4.  In  §  1421.7,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 


S  1421.7    Adiuatment  of  bMie  support 
rates. 

•        *        *        *        * 

(c)  The  basic  support  rates  for  1991 
crops  are: 

(1)  Wheat— $2.04  per  bushel 

(2)  Com— $1.62  per  bushel 

(3)  Barley— $1.32  per  bushel 

(4)  Oats— $.83  per  bushel 

(5]  Grain  Sorghum — $1.54  per  bushel 

(6)  Rye— $1.38  per  bushel 

(7)  Rice — $6.50  per  hundredweight 

(8)  Soybeans — $5.02  per  bushel 

(9]  Canola,  flaxseed,  mustard  seed, 
rapeseed,  safOower,  and  sunflower 
seed — $0,089  per  pound 

(10)  Peanuts,  Quota — $642.79  per  ton; 
Additional — $149.75  per  ton. 

5.  Part  1435  is  revised  to  read  as 
follows: 

PART  1435— SUGAR 

Sulipart— Price  Support  Loan  Program  for 
ttM  1991  and  Subsequsnt  Crops  of  Sugar 
Baets  and  Sugarcane 

Sec. 

1435.1  Applicability. 

1435.2  Administration. 

1435.3  Derinitions. 

1435.4  Method  of  support  and  loan  rates. 

1435.5  Eligibility  requirements. 

1435.6  Availability,  disbursement,  and 
maturity  of  loans. 

1435.7  Quantity  eligible  for  loan. 

1435.B    Loan  maintenance  and  liquidation. 

1435.9  Quality  and  storage  facility 
requirements. 

1435.10  Processor  storage  agreement. 

1435.11  Fees,  charges,  interest,  and  bonding. 

1435.12  Miscellaneous  provisions. 

1435.13  Applicable  forms. 

Subpart— Ragulations  Governing  the 
Protection  of  Sugar  Producers 

1435.100    General  statement. 
1435.101-  Defmitions. 

1435.102  Producer  eligibility. 

1435.103  Benent  payment  to  producers. 

1435.104  Liens. 

1435.105  Subrogation  of  claims. 

Subpart— Price  Support  Loan  Program 
for  the  1991  and  Subsequent  Crops  of 
Sugar  Beets  and  Sugarcane 

Authority:  7  U.S.C  1421, 1423, 1446g:  15 
U.S.C  714b  and  714c. 

S  1435.1    AppHcabiNty. 

(a)  The  regulations  in  this  subpart  are 
apphcable  to  the  1991  and  subsequent 
crops  of  sugar  beets  and  sugarcane. 
These  regulations  set  forth  the  terms 
and  conditions  imder  which  price 
support  loans  shall  be  entered  into  by 
the  Commodity  Credit  Corporation 
("CCC")  with  eligible  processors. 
Additional  terms  and  conditions  are  set 
forth  in  the  loan  application  and  note 
and  security  agreement  which  must  be 
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executed  by  a  prooessor  in  order  to 
receive  such  a  loan- 
lb)  Price  support!  loan  rates  which  are 
used  in  administering  the  price  support 
program  for  a  croplof  sugar  beets  or 
sugarcane  are  ava^able  in  State  and 


county  Agriculture 
Conservation  Serv 
offices  ("State  and 
respectively), 
(c)  Price  support 


Stabilization  and 
ce  ("ASCS") 
county  offices", 

loans  shall  be 


available  as  provided  in  this  part  with 
regard  to  sugar  beets  and  sugarcane 
produced  in  the  United  States. 


S143S.2    AdmMsIr 


ritkNt 

|Bort  pr 

crop  of  I 


(a)  The  price  su|i^ort  program  which 
is  applicable  to  a  crop  of  sugar  beets  or 
sugarcane  shall  be  administered  under 
the  general  supervision  of  the 
Administrator,  ASf  S,  and  shall  be 
carried  out  in  the  Held  by  State  and 
county  Agricultural  Stabilization  and 
Conservation  committees  (''State  and 
county  committees'',  respectively). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  auihority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  pari 

(c)  The  State  coi^ittee  shall  take  any 
action  required  by  these  regulations 
which  has  not  bee^  taken  by  the  county 
committee.  The  SU  te  committee  shall 
also: 

(1)  Correct,  or  re  luire  a  county 
committee  to  corre  :t.  an  action  taken  by 
such  county  comm  ttee  which  is  not  in 
accordance  with  tl  e  regulations  of  this 
part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  ai^  action  which  is  not 
in  accordance  with  the  regulations  of 
this  part. 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  conunittee  shall 
preclude  the  Executive  Vice  President, 
CCC,  or  a  designea,  or  the 
Administrator,  ASCS,  or  a  designee, 
from  determining  my  question  arising 
under  the  program  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  cojunittee. 

(e)  The  Deputy  Administrator.  State 
and  Coimty  Operaiions.  ASCS,  may 
authorize  State  ant  county  committees 
to  waive  or  modify  deadlines  and  other 
program  requirements  in  cases  where 
lateness  or  failure  to  meet  such  other 
requirements  doesjnot  affect  adversely 
the  operation  of  th^  price  support 
program.  i 

(0  A  representative  of  CCC  may 
execute  price  support  loans  and  related 
documents  only  under  the  terms  and 
conditions  determined  and  announced 
by  CCC  Any  such  document  which  is 
not  executed  in  accordance  with  such 
terms  and  conditioiis,  including  any 


purported  execution  prior  to  the  date 
authorized  by  CCC,  shall  be  null  and 
void. 

S  1435.3    Definitions. 

The  deHnitions  set  forth  in  this  section 
shall  be  applicable  for  all  purposes  of 
program  administration.  The  terms 
defined  in  part  719  of  this  title  and  part 
1413  of  this  chapter  shall  also  be 
Applicable. 

Crop  year  means  the  period  from  July 
1  through  June  30,  inclusive.  In  referring 
'   to  the  crop  year  for  a  particular  crop,  the 
crop  year  begins  on  July  1  of  the  year  of 
that  crop.  For  example,  the  crop  year  for 
the  1991  crop  begins  on  July  1. 1991  and 
is  referred  to  as  the  "1981  crop  year." 
1991  crop  means  sugar  processed  from 
domestically-produced  sugar  beets  or 
sugarcane  during  the  1991  crop  year. 

Eligible  processor  means  a  processor 
who,  as  a  condition  of  obtaining  a  CCC 
price  support  loan,  agrees  to  pay  all 
eligible  producers  who  have  delivered  or 
will  deliver  to  such  processor  for 
processing  sugar  beets  or  sugarcane  not 
less  than  the  minimum  price  support 
levels  specifled  by  CCC  for  the 
applicable  crop  year. 

Eligible  producer  means  die  owner  of 
a  portion  or  all  of  the  domestically 
produced  sugar  beets  or  sugarcane, 
including  share  rent  landowners,  at  both 
the  time  of  harvest  and  the  time  of 
delivery  to  the  processor,  except 
producers  determined  to  be  ineligible  as 
a  result  of  the  regidations  governing 
highly  erodible  land  and  wetland 
conservation  found  at  7  CFR  part  12  or 
the  regulations  governing  controlled 
substances  violations  at  7  CFR  part  796. 

Eligible  storage  means  a  storage 
facility  meeting  the  requirements  set 
forth  in  9  1435.9(d)  of  this  subpart 

Normal  juice  means  the  undiluted 
juice  extractable  from  sugarcane  by  a 
mill  tandem  when  on  maceration  water 
is  added  during  the  milling  process. 

Normal  juice  purity  means  a 
percentage  expressing  the  ratio  of  the 
quantity  of  sucrose  to  the  quantity  of 
dissolved  solids  in  normal  juice. 

Normal  juice  sucrose  means  the 
percentage  of  sucrose  in  normal  juice. 

Processor  means  a  person  or  legal 
entity  that  either  commercially 
processes  sugar  beets  into  refined  sugar 
or  processes  sugarcane  into  raw  sugar, 
cane  syrup,  or  edible  molasses  or  is  a 
cooperatively-owned  refiner  of  raw  cane 
sugar  which  markets  refined  cane  sugar 
and  raw  cane  sugar  on  behalf  of  its 
members  and  non-member  patrons  who 
are  eligible  producers^ 

Flaw  value  of  any  quantity  of  sugar 
means  its  equivalent  in  terms  of 
ordinary  commercial  raw  sugar  testing 
96  degrees  by  the  polarisct^e. 


Secretary  means  the  Secretary  of 
Agriculture  or  an  official  who  has  been 
designated  to  act  on  behalf  of  the 
Secretary. 

Sugar  means  refined  beet  sugar, 
refined  cane  sugar,  raw  cane  sugar, 
sugarcane  syrup,  or  edible  molasses 
which: 

(1)  Is  processed  by  a  processor  from 
domestically-produced  sugar  beets  or 
sugarcane,  and 

(2)  Meets  the  quality  requirements  set 
forth  in  {  1435.9(b)  of  Uiis  subpart. 

Sugar  beets  of  average  quality  and 
Sugarcane  of  average  quality  means 
sugar  beets  and  sugarcane  containing  a 
percentage  of  sucrose  as  set  forth  in 
notices  published  in  the  Federal  Register 
for  the  applicable  crop  year. 

91435.4    Method  of  support  and  loan 


(a)  Price  support  to  eligible  producers 
of  the  1991  through  1995  crops  of  sugar 
beets  and  sugarcane  processed  during 
the  applicable  crop  year  is  available 
through  nonrecourse  loans  to  eligible 
processors.  Producers  who  deliver  sugar 
beets  and  sugarcane  to  an  eligible 
processor  will  receive  from  such 
processor  not  less  than  the  minimum 
price  support  levels  specified  by  CCC 
for  the  applicable  crop  year. 

(b)  The  basic  (weighted  average)  loan 
rates  for  the  1991  crops  of  domestically 
grown: 

(1)  Sugarcane  shall  be  18  cents  per 
pound  for  raw  cane  sugar  and 

(2)  Sugar  beets  shall  be  22.85  cents  per 
pound. 

(c)  The  1991  through  1995  crop  loan 
rates  appHcable  to  eligible  sugar  shall 
be  adjusted  to  reflect  the  processing 
location  of  the  sugar  offered  as 
collateral  for  a  price  support  loan  and 
are  available  from  State  offices. 

91435.5    EUglbWty  requirements. 

(a)(1)  The  maximum  quantity  of  sugar 
which  is  eligible  to  be  pledged  as 
collateral  for  price  support  loans  by  an 
eligible  processor  is  that  quantity  of 
domestically-produced  sugar  which  is 
equivalent  to  the  quantity  of  sugar 
processed  by  the  processor  during  the 
applicable  crop  year  from  sugar  beets 
and  sugarcane  grown  by  eligible 
producers.  Such  sugar  must  be 
processed  and  owned  by  the  eligible 
processor  or  joinUy  owned  by  the 
eligible  processor  and  eligible  producer, 
pledging  the  sugar  as  collateral  for  loan 
and  must  be  in  eligible  storage. 

(2)  For  purposes  of  this  paragraph  and 
9  1435.7  of  this  subpart,  sugar  that  is 
processed  after  June  30,  of  a  particular 
crop  year,  but  before  October  1  of  the 
subsequent  crop  year,  from  sugar  beets 


JMI 
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harvested  during  a  continuous  harvest 
which  began  during  the  particular  crop 
year,  shall  be  considered  as  having  been 
processed  during  that  particular  crop 
year. 

(b)  Eligible  processors  are  those 
processors  who,  as  a  condition  of 
obtaining  a  CCC  price  support  loan, 
agree  to  pay  to  all  eligible  producers 
who  have  delivered  or  will  deliver  to 
such  processor  for  processing  sugar 
beets  or  sugarcane  not  less  than  the 
minimum  price  support  levels  specified 
by  CCC  for  the  applicable  crop  year. 
Eligible  processors  who  fail  to  provide 
such  minimum  price  support  levels  for  a 
crop  year  will  be  determined  by  CCC  to 
be  ineligible  to  obtain  sugar  price 
support  loans  for  the  next  two  crop 
years,  and  all  outstanding  sugar  price 
support  loans  will  be  due  and  payable 
as  specified  by  CCC. 

S  14354    AvaNabNIty.  dMMirsMiwnt,  and 
maturity  of  loaiw. 

(a)(1)  To  obtain  price  support  on 
eligible  sugar,  an  eligible  processon 

(i)  Must  file  a  request  for  a  price 
support  loan,  as  prescribed  by  CCC, 
with  the  State  committee  of  the  State 
where  such  processor  is  headquartered 
or  a  county  committee  designated  by  the 
State  committee;  and 

(ii)  must  execute  a  note  and  security 
agreement  and  storage  agreement  as 
prescribed  by  CCC. 

(2)  The  request  for  price  support: 
(i)  May  be  filed  no  earlier  than 

October  1  and  must  be  filed  no  later 
than  )une  30  of  the  applicable  crop  year, 
and 

(ii)  May  include  a  quantity  of  sugar 
which  the  processor  estimates  will  be 
processed  after  that  crop  year  but  will 
be  considered  as  having  been  processed 
during  that  crop  year  in  accordance  with 
the  provisions  of  S  1435.5(a)  of  this 
subpart. 

(3)  No  loan  proceeds  may  be 
disbursed  for  such  sugar  until  it  has 
actually  been  processed  and  is 
otherwise  established  as  being  eligible 
to  be  pledged  as  loan  collateral. 

(b)  A  processor  may,  within  the  loan 
availability  period,  repledge  to  CCC  as 
collateral  eligible  sugar  that  has 
previously  served  as  loan  collateral  for 
a  price  support  loan  that  has  been 
repaid. 

(1)  In  making  application  for  such 
loan,  the  processor  shall: 

(i)  Specify  that  the  loan  collateral 
should  be  treated  as  a  quantity  of 
eligible  sugar  that  has  previously  served 
as  loan  collateral  for  a  price  support 
loan  which  has  been  repaid. 

(ii)  Designate  the  orijginal  price 
support  loan  with  respect  to  which  the 


reoffered  loan  collateral  was  originally 
pledged. 

(2)  The  subsequent  loan  shall  have  the 
same  maturity  date  as  the  original  loan. 

(3)  Loan  collateral  repledged  that  has 
been  previously  redeemed  from  CCC 
shall  not  be  included  in  determining  the 
total  cumulative  quantity  of  sugar  on 
which  loans  have  been  obtained  for 
purposes  of  S  1435.7  of  this  subpart. 

(c)  Disbursement  will  be  made  by 
means  of  checks  drawn  on  the  account 
of  CCC. 

(1)  Disbursements  shall  be  made 
without  regard  to  the  actual  polarity  of 
the  sugar  pledged  as  collateral  for  the 
price  support  loan  but  shall  be  made  on 
the  assumption  that  the  polarity  of  such 
sugar  is  96  degrees  by  the  polariscope. 

(2)  Adjustments  for  polarity  will  be 
made  at  the  time  of  the  settlement  of  the 
loan. 

(d)  Unless  CCC  and  the  processor 
agree  otherwise,  loans  will  mature  on 
the  last  day  of  the  ninth  month  following 
the  month  in  which  the  loan  is 
disbursed,  but  in  no  event  later  than 
September  30  following  disbursement  of 
the  loan. 

(1)  Loan  maturity  dates  may  be 
accelerated  by  CCC  in  accordance  with 
i  1435.8(b)(3)  of  this  subpart. 

(2)  CCC  and  the  processor  may  agree 
upon  an  earlier  or  later  maturity  date 
but  in  no  event  later  than  September  30 
following  disbursement  of  the  loan,  if 
such  maturity  date  will  not  impair  the 
effectiveness  of  the  price  support 
program,  as  determined  by  CCC. 

(e)(1)  Notwithstanding  any  other 
provision  of  this  part,  in  areas  where 
CCC  determines  that  sugar  beets 
normally  are  harvested  during  July, 
August,  and  September  a  processor  may: 

(i)  Obtain  a  loan  with  respect  to  sugar 
processed  from  such  production,  and 

(ii)  If  such  loan  is  repaid  by 
September  30,  request  a  supplemental 
nonrecourse  loan. 

(2)  Such  supplemental  loan: 

(i)  Shall  be  requested  by  the  processor 
during  the  month  of  October  following 
the  month  the  initial  loan  was  made  in 
accordance  with  paragraph  (e)(1)  of  this 
section  was  repaid; 

(ii)  Shall  be  at  the  same  loan  rate  as 
the  loan  made  in  accordance  with 
paragraph  (a)  of  this  section;  and 

(iii)  Shall  mature  on  the  last  day  of  the 
ninth  month  following  the  month  in 
which  the  supplemental  loan  was 
disbursed,  minus  the  number  of  months 
the  initial  loan  made  in  accordance  with 
paragraph  (a)  of  this  section  was  in 
effect. 

§1435.7    Quantity  aNoiMa  for  loan. 

(a)  Price  support  loans  shall  not  be 
approved  for  more  than  the  quantity  of 


sugar  which  an  eligible  processor 
certifies  is  eligible  and  available  to  be 
pledged  as  collateral  for  a  loan. 

(b)  Sugar  pledged  as  collateral  for  a 
loan  is  not  required  to  be  stored 
identity-preserved. 

(c)  The  total  cumulative  quantity  of 
sugar  that  may  be  pledged  as  collateral 
for  a  price  support  loan  may  not  exceed 
the  maximum  quantity  of  sugar  eligible 
to  be  pledged  as  loan  collateral: 

(1)  As  determined  in  $  1435.5(a)  and  of 
this  subpart  and 

(2)  which  is  certified  by  the  processor 
as  free  and  clear  of  all  liens  and 
encumbrances  determined  in 
accordance  with  S  1435.9(b)  (4)  and  (c) 
of  this  subpart. 

(d)  The  total  quantity  of  sugar  which  a 
processor  may  pledge  as  collateral  for  a 
loan  at  any  single  time  may  not  exceed: 

(1)  The  total  eligible  storage  capacity 
less  ineligible  sugar  in  storage;  or 

(2)  The  quantity  of  eligible  sugar 
processed  during  the  applicable  crop 
year,  whichever  is  less. 

S  1435.1    Loan  maintananc*  and 
liquidation. 

(a)  A  processor  shall  maintain  in 
eligible  storage  eligible  sugar  of 
sufficient  quality  and  quantity  to  satisfy 
the  processor's  loan  indebtedness  to 
CCC. 

(1)  By  executing  a  Marketing 
Authorization  for  Loan  Collateral  (Form 
CCC-681-1),  the  processor  may  request 
and  obtain  prior  written  approval  of  the 
loanmaking  office  to  remove  a  specified 
quantity  of  the  loan  collateral  for  the 
purpose  of  delivering  it  to  a  buyer  prior 
to  repayment  of  the  loan. 

(2)  The  loanmaking  office  shall  not 
approve  such  a  request  unless  the  buyer 
of  the  sugar  agrees  to  pay  CCC  an 
amount  necessary  to  satisfy  the 
processor's  loan  indebtedness  with 
respect  to  the  sugar  which  has  been 
purchased.  Any  such  approval  shall  not: 

(i)  Constitute  a  release  of  CCCs 
security  interest  in  the  sugar,  or 

(ii)  Relieve  the  processor  of  liability 
for  the  full  amount  of  the  loan 
indebtedness,  including  interest. 

(b)(1)  At  the  processor's  option,  a 
processor  may,  at  any  time  prior  to 
maturity  of  the  loan,  redeem  all  or  any 
part  of  the  loan  collateral  by  paying  to 
CCC  the  principal  amount  of  the  loan, 
plus  interest,  applicable  to  the  quantity 
of  sugar  redeemed. 

(2)(i)  If  a  processor  desires  to  forfeit 
all  or  any  part  of  the  loan  collateral  to 
CCC,  the  processor  must  notify  in 
writing  the  appropriate  loanmaking 
oi^ice  of  the  processor's  intent  to  forfeit 
the  loan  collateral  and  the  amount  of 
loan  collateral  which  the  processor 
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intends  to  forfeit  Such  notice  must  be 
delivered  to  the  lo^ninaking  office  no 
later  than  30  days  ^rior  to  the  maturity 
date  of  the  loan.  CCC  shall  not  accept 
delivery  of  sugar  in  settlement  of  a  price 
support  loan  in  exqess  of  the  amount 
specified  in  the  notfce  of  intent  to  forfeit. 

(ii)  Notwithstancflng  the  fact  that  the 
processor  has  gives  notice  of  intent  to 
forfeit,  the  processir  may,  at  any  time 
prior  to  maturity  of  the  loan,  redeem  the 
loan  collateral  in  accordance  with 
paragraph  (b](l]  of  {this  section. 

(iii)  If  the  processor  does  not  redeem 
any  amount  of  the  Joan  collateral  with 
respect  to  which  a  notice  of  intent  to 
forfeit  has  been  properiy  given,  the 
unredeemed  loan  collateral  will,  without 
further  action  by  CtC  or  the  processor, 
be  deemed  to  havelbeen  delivered  to 
CCC  in-store  at  the  processor's  storage 
facility  on  the  day  following  the 
maturity  date  of  th»  loan. 

(A]  Upon  delivery,  title  and  all  rights 
and  interest  with  rf  spect  to  the  sugar 
shall  immediately  Vest  in  CCC 

(B)  Delivery  of  eligible  sugar  in 
eligible  storage  will  be  accepted  as 
payment  in  full  of  the  principal  amount 
of  the  loan,  plus  inl  erest,  applicable  to 
the  quantity  of  sugi  ir  delivered. 

(3)  CCC  may  at  a  ny  time  accelerate 
the  date  for  repayment  of  the  loan 
indebtedness,  including  interest.  CCC 
will  give  the  processor  notice  of  such 
acceleration  at  least  15  days  In  advance 
of  the  accelerated  f>an  maturity  date.  In 
the  event  of  any  suth  acceleration,  the 
processor  may  ele<3t  to  redeem  or  forfeit 
all  or  any  part  of  the  loan  collateral  in 
accordance  with  tUe  provisions  of 
paragraphs  (b)  (1)  and  (2)  of  this  section. 
The  required  notice  of  intent  to  forfeit, 
as  set  forth  in  paragraph  (b)(2](i]  of  this 
section,  may  be  givien  at  any  time  prior 
to  the  accelerated  fiaturity  date. 

(4)  If  the  loan  indebtedness,  including 
interest  is  not  satisfied  in  accordance 
with  the  provision^  of  this  section.  CCC 
may,  upon  notice,  With  or  without 
removing  the  collateral  from  storage, 
sell  such  collateral  at  either  a  public  or 
private  sale.  CCC  Qiay  become  the 
purchaser.  If  the  n^t  proceeds  are  less 
than  the  amount  due  on  the  loan,  the 
processor  shall  be  liable  to  CCC  for  the 
difference.  ' 

(5)  The  processoi '  shall  at  all  times  be 
responsible  for  ma  ntaining  the  quality 
and  quantity  of  the  loan  collateral. 

(c)  Storage  costs  through  the  loan 
maturity  date  shall  be  borne  by  the 
borrower. 

(d)  If  CCC  deten  tines,  by  actual 
measurement  or  otnerwise,  that  the 
actual  eligible  quaatity  serving  as 
collateral  for  a  priQe  support  loan  is  less 
than  the  loan  quantity,  because  of 
incorrect  certiHcat  on.  unauthorized 


IMI 


removal,  or  unauthorized  disposition. 
CCC  may  call  the  loan.  Such 
determination  shall  result  in  the 
processor  being  deemed  ineligible  for 
price  support  through  at  least  the  crop 
year  after  the  crop  year  in  which  the 
incorrect  certification,  luiauthorized 
removal,  or  unauthorized  disposition 
was  discovered. 

{1435.9    Quality  and  Storage  fadUty 
requirements. 

(a)  The  quantity  of  sugar  which  a 
processor  may  deliver  to  CCC  in 
settlement  of  the  loan  shall  not  exceed 
the  quantity  of  sugar  which  is  shown  on 
the  note  and  security  agreement 
approved  by  CCC  minus  any  quantity 
that  was  redeemed  or  released  for 
removal  in  accordance  with  i  1435.6  of 
this  subpart 

(b)  In  order  to  be  eligible  to  be 
pledged  as  collateral  for  a  price  support 
loan,  sugar  must  meet  the  following 
minimum  quality  requiremoits: 

(1)  Refined  beet  or  cane  sugar  must 
be: 

(i)  Dry  and  free  flowing: 
(ii]  Free  of  excessive  sediment;  and 
(iii)  Free  of  any  objectionable  color, 
flavor,  odor,  or  other  characteristic 
which  would  impair  the  merchantability 
of  such  sugar  or  which  would  impair  or 
prevent  the  use  of  such  sugar  for  normal 
commercial  purposes. 

(2)  Raw  cane  sugar  must  be: 
(i)  Of  reasonable  grain  size; 

(ii)  Free  from  excessive  color  or 
moisture;  and 

(iii)  Free  of  any  objectionable  color, 
flavor,  odor,  or  other  characteristic 
which  would  impair  the  merchantability 
of  such  sugar  or  which  would  hnpair  or 
prevent  the  use  of  sugar  for  normal 
conunercial  purposes. 

(3)  Sugarcane  syrup  or  edible 
molasses  must  be  free  fium  any 
objectionable  color,  flavor,  odor,  or 
other  characteristic  which  would  impair 
or  prevent  the  use  of  such  sugar  for 
normal  commercial  purposes. 

(4)  Any  type  of  sugar  pledged  as 
collaterd  for  a  price  support  loan  must 
be  free  of  any  contamination  by  either 
natural  or  mamnade  substances  and 
must  not  contain  chemicals  or  other 
substances  which  are  poisonous  or 
harmful  to  humans  or  animals. 

(c)  All  sugar  which  is  pledged  as 
collateral  for  a  CCC  price  support  loan 
must  be  free  and  clear  of  any  liens, 
mortgages,  or  other  such  enciunbrances. 
The  processor  shall  obtain: 

(1)  For  raw  or  refined  sugar  owned  by 
the  processor  which  is  pledged  as 
collateral  for  a  price  support  loan,  lien 
waivers  on  a  form  prescribed  by  CCC 
from  all  persons  who  have  a  lien  or 


other  encumbrance  with  respect  to  such 
sugar  or  the  proceeds  thereof:  and 

(2)  For  sugar  beets  and  sugarcane 
purchased  or  otherwise  acquired  by  the 
processor  which  are  processed  to  obtain 
raw  or  refined  sugar  which  is  pledged  as 
collateral  for  a  price  support  loan: 

(i)  Lien  waivers  on  a  form  prescribed 
by  CCC  from  all  persons  who  have  a 
lien  or  other  encumbrance  with  respect 
to  such  sugar  beets  or  sugarcane  or  the 
proceeds  thereof:  or 

(ii)  An  opinion  &om  the  Attorney 
General  for  a  State  which  CCC 
determines  adequately  concludes  that 
the  laws  of  such  State  do  not  allow  for 
the  attachment  of  a  security  interest  to 
raw  or  refined  sugar  when  such  interest 
is  initially  asserted  against  sugar  beets 
or  sugarcane  or  the  proceeds  thereof. 

(d)  Sugar  which  is  forfeited  to  CCC 
may  only  be  delivered  to  CCC  at  a 
facility  approved  by  CCC  which  has 
eligible  storage. 

(1)  Eligible  storage  is  any  storage 
facility  which: 

(i)  Is  owned  or  controlled  by  the 
processor 

(ii)  Is  suitable  for  the  storage  and 
loading  out  of  the  sugar  being  deUvered 
to  CCC  by  the  processor, 

(iii)  Meets  CCC  Standards  for 
Approval  of  Dry  and  Cold  Storage 
Warehouses  for  Processed  Agricultural 
Commodities,  Extracted  Honey,  and 
Bulk  Oils  (7  CFR  part  1423); 

(iv)  Is  placed  under  a  storage  contract 
with  CCQ  and 

(v)  Consists  of  a  storage  structure 
which  is  determined  by  a  representative 
of  either  the  county  committee  or  State 
committee  to  afford  safe  storage  of  the 
sugar. 

(2)  If  the  sugar  is  delivered  in  or  to  an 
ineligible  storage  facility,  the  processor 
shall  be  responsible  for  all  costs 
inciured  in  moving  the  sugar  to  an 
eligible  storage  facility. 

(e)  CCC  shall,  at  any  time,  have  the 
right  to  inspect  the  loan  collateral  and 
the  storage  facilities  in  which  it  is 
situated.  The  processor  shall  also 
furnish  to  CCC  such  production  records 
as  CCC  considers  necessary  to  verify 
compliance  with  the  quantitative 
limitations  set  forth  in  {{  1435.5  and 
1435.7  of  this  subpart 

(f)  Regardless  of  whether  CCC 
inspected  the  sugar  and  storage  facility 
prior  to  delivery,  the  processor  shall  be 
liable  to  CCC  for  any  damages  suffered 
by  CCC  if: 

(1)  The  processor  delivers  Ineligible 
sugar  to  CCC;  or 

(2)  The  processor  delivers  sugar  to 
CCC  which  is  stored  in  ineligible 
storage. 
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(a)  By  executing  a  note  and  security 
agreement,  the  processor  agrees  to  store 
any  loan  coUateral  sugar  that  is  forfeited 
to  CX:C  on  behalf  of  CCC  onder  the 
terms  and  conctitions  specified  in  this 
subpart  and  any  storage  agreement 
entered  into  between  CCC  and  the 
processor.  Should  the  terms  of  the 
storage  agreement  and  die  terms  of 
these  regulations  conflict  the  terms  set 
forth  in  the  regulations  shall  be 
applicable. 

(b)  The  processor  shall  at  ail  times  be 
responsibis  for  maintaining  the  quality 
and  condition  of  the  CCC-oumed  sugar 
in  storage.  The  processor  shall  also  be 
liable  to  CCC  for  any  damages  suffered 
by  CCC  due  to  the  failure  of  the 
processor  to  load  out  sugar  meeting  the 
eligibility  criteria  set  forth  in  i  143541(b) 
of  this  subpart 

(c)  After  delivery  of  the  sugar  to  CCC 
the  processor  shall  store  sugar  delivered 
to  CCC  in  the  eligihile  storage  where 
delivered  for  as  long  as  deemed 
necessary  by  CCC  after  delivery  of  the 
sugar  to  CCC.  However,  if  a  sugar  beet 
processor  requires  the  storage  space  for 
other  sugar  during  the  period,  the 
processor  is  required  by  CCC  to 
maintain  the  refined  beet  sugar 
delivered  to  CCC  in  settlement  of  the 
loan  in  the  storage  where  deUvered, 
CCC  will  accept  bagged  sugar  from  the 
then  current  crop  in  substitution  for  the 
delivered  bulk  sugar  if  the  sugar  loan 
rate  for  the  area  where  the  bagged  sugar 
is  stored  is  equal  to  or  exceeds  the  loan 
rate  for  the  delivered  bulk  sugar. 

(d)  The  processor  shall  remove  and 
physically  deliver  the  forfeited  loan 
collateral  in  accordance  with  written 
instructions  from  CCC.  All  load  out 
expenses  shall  be  for  the  account  of  the 
processor. 

(e)  CCC  shall  make  monthly  storage 
payments  to  the  processor  for  the  period 
of  time  the  processor  stores  the  forfeited 
sugar  for  CCC.  The  storage  payment  rate 
shall  be  as  agreed  npon  by  COC  and  the 
processor. 

11438.11    Feet,  charges,  interest  and 
bonding. 

(a)  A  processor  shall  pay  to  CCC  a 
loan  service  fee  in  connection  with  the 
disbursement  of  each  loan.  The  amount 
of  the  service  fee  shall  be  determined 
and  announced  by  the  Executive  Vice 
President  CCC,  or  the  Executive  Vice 
President's  designee. 

(b)  Interest  which  accrues  with 
respect  to  a  loan  shall  be  determined  in 
accordance  with  pari  1405  of  this 
chapter. 

(c)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  a  processor  making 
application  for  a  sugar  loan  in 


accordance  with  {  143S.6  of  this  subpart 
shall  post  a  bond  or  other  financial 
assurance  acceptaUe  to  CCC  that  is 
payable  to  CCC  in  the  event  that  the 
processor  does  not  pay  the  producers  of 
sugar  beets  or  sugarcane  the  maximum 
benefits  under  the  sugar  price  support 
program.  Posting  of  the  bond  or  other 
financial  assurance  shall  be  required 
prior  to  disbursement  of  any  loan 
proceeds. 

(1)  The  bond  or  other  financial 
assurance  must  provide  protection  for 
an  amount  equal  to  the  applicable 
regional  support  level  for  sugar  beets  or 
sugarcane,  as  applicable,  times  10 
percent  of  the  total  annual  quantity  of 
sugar  beets  or  sugarcane,  respectively, 
delivered  to  the  processor  by  producers 
for  processing  in  the  previous  year  or,  in 
the  event  such  quantity  cannot  be 
determined,  the  quantity  estimated  by 
CCC  that  will  be  delivered  to  the 
processor  for  that  crop. 

(2)  CCC  and  a  processor  may  agree 
upon  an  alternative  method  of  obtaining 
adequate  financial  assurance  if  CCC 
determines  that  such  alternative  method 
will  result  hi  adequate  protection  for 
CCC  and  the  prodacer. 

fi143S.12    MIsceManeoMS  piwlatona. 

(a)  CCC  will  not  require  the  processor 
to  insure  the  sugar  pledged  as  collateral. 
However,  if  the  processor  insures  such 
sugar  and  an  indemnity  is  paid  thereon, 
such  indemnity  shall  inure  to  die  benefit 
of  CCC  to  the  extent  of  its  interest  in  the 
sugar  involved  in  the  loss. 

(b)  The  processor  shall  not  reduce 
returns  to  the  producer  below  those 
determined  bn  accordance  with  the 
requirements  of  this  subpart  throu^  any 
scheme  or  device  whatsoever. 

(c)  The  regulations  issued  by  the 
Secretary  governing  setoffs  and 
withholding  set  fordi  at  part  3  of  this 
title  and  part  1403  of  this  chapter,  shall 
be  applicable  to  the  program  set  forth  in 
this  subpart 

(d)  If  there  are  any  liens  or 
encumbrances  on  sugar  pledged  as 
collateral  for  a  price  support  loan, 
waivers  that  fully  protect  the  interest  of 
CCC  must  be  obtained  by  the  processor 
even  though  the  liens  or  encumbrances 
are  satisfied  from  the  loan  proceeds.  No 
additional  liens  or  encumbrances  shall 
be  placed  on  die  sugar  after  the  loan  is 
approved. 

(e)  A  producer  or  processor  may 
obtain  reconsideration  and  review  of 
determinalions  made  under  this  subpart 
in  accordance  with  the  regulations  at  7 
CFR  part  780. 

(f)(1)  CCC,  the  Office  of  the  Inspector 
General,  USDA,  and  the  Comptroller 
General  of  the  United  States  shall  have 
the  right  to  here  access  to  the  premises 


of  the  processor  in  order  to  inspect, 
examine,  and  make  copies  of  the  books, 
records,  accounts,  and  other  nrritten 
data  as  are  deemed  necessary  by  the 
examining  agency  to  verify  compliance 
with  the  requirements  of  this  subpart. 
Such  books,  records,  accounts,  and 
other  written  data  shall  be  retained  by 
the  processor  for  not  less  than  three 
years  from  the  loan  disbursement  date. 

(2)  Any  processor  obtainiog  price 
support  on  eligible  sugar  must  upon  the 
request  of  CCC,  provide  to  CCC  such 
information  as  CCC  deems  appropriate 
concerning  freight  and  related  shipf»ag 
costs  for  the  processor's  most  recent 
complete  marketing  year.  By  obtaining 
price  support,  processors  are  deemed  to 
have  agreed  to  provide  such  information 
when  requested  by  CCC. 

(g)  Any  false  certification,  including 
those  made  for  the  purpose  of  enabling  a 
processor  to  obtain  a  price  support  loan 
to  which  it  is  not  entitled,  will  subject 
the  person  making  such  certification  to 
liability  under  applicable  federal  civil 
and  criminal  statutes. 

(h)  In  order  to  avoid  unreasonable 
administrative  costs  incurred  in  making 
small  pajrments  and  handling  small 
accounts,  amounts  of  $9.99  or  less  which 
are  due  to  a  processor  will  be  paid  only 
upon  the  processor's  request 
Deficiencies  of  $9.99  or  less,  including 
interest,  may  be  disregarded  unless 
demand  for  payment  is  made  by  CCC 

(i)  In  case  of  death,  incompetency,  or 
disappearance  of  any  processor  who  is 
entitled  to  the  payment  of  any  simi  in 
settlement  of  a  loan,  payment  shall 
upon  proper  application  to  the  State 
committee,  be  made  to  the  persons  who 
would  be  entitled  to  such  processor's 
payment  under  the  regulations 
contained  in  7  CFR  part  707 — Payments 
Due  Persons  Who  Have  Died, 
Disappeared,  or  Have  Been  Declared 
Incompetent. 

{1435.13    App((cat>le  forms. 

The  CCC  forms  for  use  in  connection 
with  this  program  will  be  available  ft-om 
the  appropriate  State  committee  or 
designated  county  committee.  For  any 
CCC  form  that  refers  to  program 
participation  by  producers,  the  term 
"producer"  shall  mean  "processor" 
when  such  form  is  used  for  participation 
in  the  sugar  loan  program. 

Subpart    Rejulrtiow  Qo>¥>mlng  the 
Profctkw  of  Sagf  Prodwcft 

AuthocUy:  U.S.C  3U:  7  U.SC.  142^e)(2}:  IS 
U.S.C  714b  and  714c 

S  1435.100    General  statemMit 

If  the  bankruptcy  or  other  insolvency 
of  an  eligible  processor  has  caused 
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producers  of  sugar  beets  or  sugarcane 
not  to  receive  maxihium  benefits  from 
the  price  support  pi  ogram  for  sugar 


beets  or  sugarcane 
the  final  settlement 


within  30  days  after 
date  provided  for  in 


pay  such  producers 


$1435.101    Definitiont. 


The  following  de 


terms  used  in  this  siibpart: 


ASCS  means  the 


the  contract  betwein  such  producers 
and  processor,  CCCI,  on  demand  of  the 
producers  and  on  s  ich  assurances  as  to 
nonpayment  as  CO  Z  may  require,  shall 


benefit  payments. 


Initions  apply  to 


Agricultural 


Stabilization  and  Conservation  Service. 
United  States  Department  of 
Agriculture. 

Benefit  payment  neans  an  amount  to 
be  paid  to  eligible  { roducers  equal  to  the 
difference  between  the  specified  support 
level  for  the  applicable  crop  of  sugar 
beets  or  sugarcane,  after  all  applicable 
adjustments,  and  ai  ly  benefits 
previously  received  by,  or  otherwise 
available  to,  the  producers  with  respect 
to  such  crop  of  sugc  r  beets  and 
sugarcane. 

CCC  means  the  C  ommodity  Credit 
Corporation.  Unitei  I  States  Department 
of  Agriculture. 

Eligible  processo  r  means  a  processor 
who.  as  a  condition  of  obtaining  a  CCC 
price  support  loan,  agrees  to  pay  to  all 
eligible  producers  Who  have  delivered  or 
will  deliver  to  such  processor  for 
processing  sugar  beets  or  sugarcane  not 
less  than  the  miniinum  price  support 
levels  specified  by  CCC  for  the 
applicable  crop  year. 

Insolvency  of  an  eligible  processor 
means  a  final  judicial  determination  that 
the  liabilities  of  tha  processor  exceed 
the  assets  of  the  processor  to  the  extent 
that  the  processor  ik  unable  to  fulfill 
contractual  obligat^ns  of  the  processor 
to  make  payment  td  producers  for  sugar 
beets  and  sugarcane. 

S  1435.102    Produced  •flgiMUty. 

(a)  A  producer  oQ  sugar  beets  or 
sugarcane  shall  be  considered  to  be 
eligible  for  benefit  jiayment  only: 

(1)  For  that  quantity  of  domestically- 
produced  sugar  beats  or  sugarcane  sold 
under  contract  to  ap  eligible  processor 
who  was  a  participant  in  the  price 
support  program  foj-  sugarcane  or  sugar 
beets  for  the  applic  able  crop  whether  or 


not  the  sugar  proce  ssed  from  such  sugar 
!  was  included  in  the 
collateral  for  a  price 
processor, 
with  the  processor 
settlement  date  after 


beets  or  sugarcane 
quantity  pledged  a^  i 
support  loan  by  thd  | 

(2)  If  the  contrac  ^ 
provided  for  a  fina 
January  1, 1965; 

(3)  If  the  processor  failed  to  make 


payment  within  30 


days  after  the  final 


settlement  date  due  to  bankruptcy  or 
other  insolvency;  and 

(4)  If  the  producer  was  an  eligible 
producer  for  purposes  of  the  price 
support  program  for  the  applicable  crop 
of  sugar  beets  or  sugarcane. 

(b)  CCC  may  require  as  a  condition  of 
payment  of  a  benefit  payment  such 
documentation  or  other  proof  of  the 
producer's  eligibility,  the  processor's 
nonpayment,  or  other  information 
necessary  to  make  the  benefit  payment 
as  CCC  determines  appropriate. 

S  1435.103    B«fMflt  payment  to  prodticer*. 

(a)  A  producer  must  request  a  benefit 
payment  from  CCC  at  the  producer's 
local  county  ASCS  office,  unless 
otherwise  determined  by  CCC.  in  a 
manner  and  on  a  form  prescribed  by 
CCC. 

(b)  A  producer  must  request  a  benefit 
payment  no  earlier  than  30  days,  and  no 
later  than  60  days,  after  the  final 
settlement  date  provided  for  in  the 
contract  between  the  producer  and  the 
processor,  unless  otherwise  approved  by 
CCC. 

(c)  Benefit  payments  will  be  made  by 
checks  drawn  on  CCC,  by  credit  to  the 
producer's  account,  or  by  such  other 
means  as  CCC  determines  appropriate. 

11435.104    Lton*. 

(a)  In  order  to  receive  a  benefit 
payment,  a  producer  must  certify  to 
CCC  whether  there  was  any  liens  or 
enaimbrances  on  the  sugar  beets  or 
sugarcane  that  the  producer  sold  to  the 
applicable  processor  under  the 
applicable  contract  as  of  the  time  of 
delivery  of  the  sugar  beets  or  sugarcane 
to  the  processor,  or  as  of  the  time  tiUe  to 
the  sugar  beets  or  sugarcane  transferred 
from  the  producer  to  the  processor  if 
title  transferred  at  a  time  other  than  at 
the  time  of  delivery  to  the  processor.  If 
there  were  any  such  liens  or 
encumbrances,  the  producer  must 
provide  CCC  with  a  certified  list  of  all 
such  liens  or  encumbrances  together 
with  the  names  and  addresses  of  the 
holders  of  such  liens  or  encumbrances 
and  the  amount  held  by  each  such 
holder. 

(b)  CCC  will  make  all  benefit 
payments  jointly  to  the  producer  and  the 
holders  of  such  liens  or  encumbrances 
unless  the  producer  provides  CCC  with 
a  waiver  of  all  such  liens  or 
encumbrances  by  each  such  holder  or  a 
certified  statement  by  such  holder  that 
the  liens  or  encumbrances  have  been 
extinguished.  CCC  may  prescribe  the 
form  for  such  waivers  or  statements. 

S  1435.105    Subrogation  of  dainw. 

(a)  A  producer  must  execute  an 
agreement  with  CCC.  acceptable  to 


CCC.  subrogating  to  CCC  all  claims  of 
that  producer  against  the  processor  and 
other  persons  responsible  for 
nonpayment.  The  amount  subrogated  to 
CCC  must  be  equal  to  the  amount  of  the 
producer's  claims,  up  to  the  amount  of 
the  benefit  payment  plus  any  applicable 
interest  or  other  charges.  Any  recoveries 
up  to  the  amount  subrogated  which  are 
received  by  that  producer  from  any 
source  whatsoever  for  the  processor's 
nonpayment  must  be  immediately 
forwarded  to  CCC.  The  producer  shall 
cooperate  with  CCC  in  CCC's  efforts  to 
collect  on  the  claims  subrogated  to  CCC. 

(b)  A  producer  shall  maintain  the 
books  and  records  pertaining  to  the 
benefit  payments  and  the  applicable 
contracts  with  the  processor  for  a  period 
of  at  least  3  years  following  the 
producer's  demand  for  payment  under 
this  subpart.  Authorized  officials  of  the 
United  States  Department  of  Agriculture 
shall  have  access  to.  and  right  to 
examine,  any  pertinent  books, 
documents,  papers,  and  records  of  the 
producer. 

Signed  September  13. 1991,  in  Washington. 
DC. 

Keith  D.  Bjerke, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
(FR  Doc.  91-22462  Filed  9-17-91;  8:45  am] 
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Program  Fraud  Civil  Ramadiaa  Act 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  This  final  rule  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986.  The  Act  authorizes  certain  Federal 
agencies,  including  the  Nuclear 
Regulatory  Commission,  to  impose, 
through  administrative  adjudication, 
civil  penalties  and  assessments  agaiast 
any  person  who  makes,  submits,  or 
presents  a  false,  fictitious,  or  fraudulent 
claim  or  written  statement  to  the 
agency.  These  final  regulations  tstablish 
the  procedures  the  Commission  will 
follow  in  implementing  the  provisions  of 
the  Act  and  specifies  the  hearing  and 
appeal  rights  of  persons  subject  to 
penalties  and  assessments  under  the 
Act 

EFFECTIVE  DATE:  October  18, 1991. 
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FOR  PUfrrNCfi  iwyowwATiow  contact: 

John  Cho,  Office  of  the  General  Counsel, 

U.S.  Nuclear  Regulatory  Commiesion, 

Washington.  DC  20555,  Telephone:  301- 

492-1585. 

SUPPLEMENTARY  INFONMATION: 

Background 

In  October  1988.  Congress  enacted  the 
Program  Fraud  Civil  Remedies  Act. 
Public  Law  No.  99-509  (codified  31 
U.S.C.  3801  through  3812).  to  establish 
an  administrative  remedy  against  any 
person  who  makes  a  false  claim  or 
written  statement  to  any  of  certain 
Federal  agencies.  In  brief,  it  requires  the 
affected  Federal  agencies  to  follow 
certain  procedures  in  recovering 
penalties  (up  to  $5,000  per  claim)  and 
assessments  (up  to  double  the  amount 
falsely  claimed)  against  persons  who  file 
false  claims  or  statements  for  which  the 
liability  is  $150,000  or  less.  The  Act 
further  requires  each  affected  agency  to 
promulgate  rules  and  regulations 
necessary  to  implement  its  provisions* 

Following  the  Act's  enactment,  at  the 
request  of  the  President's  Council  on 
Integrity  and  Efficiency  (PCIE)  an 
interagency  task  force  was  established 
under  the  leadership  of  the  Department 
of  Health  and  Human  Services  to 
develop  model  regulations  for 
implementation  of  the  Act  by  all 
affected  agencies.  This  action  was  in 
keeping  with  the  stated  desire  of  the 
Senate  Governmental  Affairs  Committee 
that  "the  regulations  would  be 
substantially  uniform  throughout  the 
government"  (S.  Rep.  No.  99-212. 99th 
Cong..  Ist  Sess.  12  (1985)).  Upon  their 
completion,  the  PCIE  recommended 
adoption  of  the  model  rules  by  all 
affected  agencies. 

At  that  time,  the  Act  did  not  apply  to 
the  Nuclear  Regulatory  Commission. 
However,  that  Act  has  since  become 
applicable  to  the  Commission  as  a  result 
of  the  enactment  of  the  Inspector 
General  Act  Amendments.  Public  Law 
100-504.  October  la  1988.  Those 
amendments,  inter  aiia,  added  the 
Nuclear  Regulatory  Commission  as  an 
"establishment"  under  the  Inspector 
General  Act  and,  by  doing  so,  operated 
to  bring  the  Commission  within  the 
provisions  of  the  Program  Fraud  Ovil 
Remedies  Act. 

These  regulations  are  essentially  the 
same  as  the  model  rules  recommended 
by  the  PCIE.  They  Incorporate,  where 
appropriate,  definitions  to  fit  the 
Commission's  organization.  They 
prescribe  the  procedure  under  which 
false  claims  and  statements  subject  to 
the  Act  will  be  investigated  and 
reviewed,  and  the  rules  under  which  any 
ensuing  hearing  will  be  conducted. 


Statutocy  Scheme 

Under  the  Act,  false  claims  and 
statements  subject  to  its  provisions  are 
to  be  investigated  by  an  agency's 
investigating  official.  The  results  of  the 
investigation  are  then  reviewed  by  an 
agency  reviewing  official  who 
determines  whether  there  is  adequate 
evidence  to  believe  that  the  person 
named  in  the  report  is  liable  under  the 
Act.  Upon  an  affirmative  finding  of 
adequate  evidence,  the  reviewing 
official  sends  to  the  Attorney  General  a 
written  notice  of  the  offidal's  Intent  to 
refer  the  matter  to  a  presiding  officer  for 
an  administrative  hearing.  The  agency 
institutes  administrative  proceedings 
against  the  person  only  if  the  Attorney 
General  or  die  Attorney  Generafs 
designee  approves.  Any  penalty  or 
assessment  imposed  under  the  Act  may 
be  collected  by  the  Attorney  General 
through  the  filing  of  a  civil  action,  or  by 
offsetting  amounts,  other  than  tax 
refunds,  owed  the  particular  party  by 
the  Federal  government. 

For  purposes  of  this  Act.  these 
regulations  designate  the  Inspector 
General  or  the  Assistant  Inspector 
General  for  Investigations  as  the 
agency's  investigating  official.  They  also 
designate  the  Deputy  General  Counsel 
for  Licensing  and  Regulation  or  his  or 
her  designee  as  the  revievdng  official. 
Any  administrative  adjudication  under 
the  Act  will  be  presided  over  by  an 
Administrative  Law  Judge  and  any 
appeals  from  the  Administrative  Law 
judge's  decision  will  be  decided  by  the 
Commission. 

A  more  detailed  discussion  of  the 
model  rules'  provisions  is  found  in  the 
promulgations  of  several  of  the  agencies 
that  adopted  them  earlier,  including 
those  of  the  Departments  of  Justice  (53 
FR  4034;  February  It  1988  and  53  FR 
11645;  April  8, 1988);  Health  and  Human 
Services  (52  FR  27423;  July  21. 1987  and 
53  FR  11656.  April  8, 1988);  and 
Transportation  (52  FR  38988:  October  2. 
1987  and  53  FR  880.  January  14. 1968). 
Anyone  desiring  further  explanation  of 
the  model  rules  is  referred  to  the  cited 
references. 

Public  ComnMBt  and  Agency  RespooM 

These  regulations  were  published 
earlier  for  public  comment  on  September 
25. 1990  (55  FR  39158).  The  only 
comments  received  on  time  were  from 
the  law  firm  Winston  &  Strawn. 
Additional  comments  were  later 
received  from  the  Houston  Lighting  and 
Power  Company  (HL*P).  Tlw  comments 
and  our  response  are  discussed  below. 

Winston  &  Strawn's  comments  relate 
to  its  concern  that  the  regulations  can  be 
read  to  establish  an  additional,  and  in 


its  view,  onauthorized  and  unneeded 
enforcement  mechanism,  to  ensure  that 
the  Commission  receives  complete  and 
accurate  information  from  its  licensees. 
The  conunenter  suggests  that  the 
Commission  dispense  with  further 
rulemaking  but  that  if  the  Commission 
decides  to  proceed,  it  should  make  dear 
that  the  regulations  will  not  be  used  as 
an  additional  enforcement  mechanism 
for  safety  or  hcense-related  submittals. 

In  s\iggesting  that  the  Commission 
cease  further  rulemaking.  Winston  k 
Strawn  questions  the  Commission's 
condusion  that  the  addition  of  the 
Nuclear  Regulatory  Commission  as  an 
establishment  under  the  Inspector 
General  Act  operated  to  amend  the 
Program  Fraud  Civil  Remedies  Act  so  as 
to  bring  the  Commission  within  its 
scope.  Winston  &  Stravm  refers  to  the 
general  rule  of  statutoiy  construction 
cited  in  Hasaeti  v.  Welch.  303  U.S.  303. 
314  (1938).  providing  that  when  a  statute 
adopts  a  part  or  all  of  another  statute  by 
a  spedfic  and  descriptive  reference 
thereto,  the  adoption  takes  the  statute  as 
it  existed  at  the  time  of  adoption  and 
does  not  indude  subsequent  additions 
or  modifications  of  the  statute  so  taken 
unless  it  does  so  by  express  intent. 

That  rule  of  construction,  however, 
has  its  exceptions.  It  does  not  apply  if 
the  reference  to  the  adopted  act  is 
general  rather  than  spedfic  Nor  does  it 
control  if  there  are  strong  Congressional 
indications  that  a  different  conclusion 
was  intended.  Clark  v.  Crown 
Construction  Co..  887  F.2d  149  (8th  Cir. 
1969):  Director  O.  W.P.  v.  Peabody  Coal 
Co.,  554  F.2d  310  (7th  Or.  1977).  The 
Commission  believes  that  the  latter 
situation  aiH>lies  here. 

The  position  taken  by  the  Commission 
carries  out  the  important  remedial 
purpose  of  both  die  Program  Fraud  Civil 
Remedies  Ad  and  ths  Inspector  General 
Act  Bodj  Acts  were  passed  by  Congress 
because  of  evidence  of  widespread 
waste,  fraud  and  abuse  occurring  in  the 
operations  of  certain  agencies.  See  S. 
Rep.  90-212  at  2-8;  S.  Rep.  95-1071  at  4- 
5.  Congress  determined  that  these 
agencies  needed  independent  officials- 
Inspectors  General— to  ferret  out  such 
waste,  fraud  and  abuse  and  established 
offices  in  the  agendes  concerned  by 
enactment  of  the  Inspedor  General  Act. 
Later,  as  a  separate  matter.  Congress 
saw  the  need  to  confer  additional 
remedial  authority  not  otherwise 
available  to  those  agendes  to  help  them 
combat  fraud  and  abuse.  It  did  so 
through  the  Program  Fraud  Civil 
Remedies  Ad  by  requiring 
investigations  under  that  Act  to  be 
conducted  by  the  agency's  Inspector 
General  and  by  confeniag  dvil  penalty 
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and  loss  recoupment  authority  upon  the 
agency.  Congress,  subsequently,  also 
saw  the  need  for  independent  Inspectors 
General  at  additional  agencies, 
including  the  NRCl  that  had  important 
missions  and  programs  that  require 
strict  controls  against  fraud,  waste  and 
abuse.  Congressional  Record  S.  14446 
(October  4. 1988).  It  enacted  the 
Inspector  GcneralJAct  Amendments  in 
furtherance  of  thai  purpose. 

In  view  of  the  common  purpose  and 
interrelationship  of  the  Acts  and  the 
manifest  objective  of  Congress  to 
provide  the  agenci  iS  involved  with  the 
tools  of  those  Acta  to  combat  the 
problem  of  waste.  Fraud  and  abuse  in 
the  programs  and  i  iperations  of  the 
agency,  the  Comm  ssion  is  persuaded 
that  the  better  inte  rpretation  of  the  Acts 
is  that  adopted  by  the  Commission.  The 
construction  suggested  by  Winston  & 
Strawn  would  imp  jte  to  Congress  the 
incongruous  intent  of  mandating  an 
Inspector  General  'or  the  Commission 
while  at  the  same  ime  denying  the 
agency  the  remedi  il  authority  provided 
by  the  Program  Fr<  ud  Civil  Remedies 
Act  to  deal  with  waste,  fraud  and  abuse 
in  the  programs  ar  d  operations  of  the 
agency.  That  consi  ruction  would  not 
advance  the  objec  ive  of  either  the 
Inspector  General  \ct  or  the  Program 
Fraud  Civil  Remed  ies  Act. 

As  to  the  second  of  Winston  & 
Strawn's  comments,  the  existing 
statutory  and  regulatory  enforcement 
mechanisms  (incluping  the  use  of 
criminal  and  civil  penalty  authority) 
continue  to  be  app  icable  and,  as  part  of 
those  mechanisms  the  Commission's 
Office  of  Investigations  will  continue  to 
be  responsible  for  tonducting 
investigations  of  violations  by  licensees 
and  other  regulated  entities,  including 
false  statements  by  licensees.  The 
Commission  believes  that  the  continued 
use  of  the  existing  Atomic  Energy  Act 
enforcement  mechanism  and  the  Office 
of  Investigations  for  this  purpose  is 
consistent  with  Congressional  intent. 
The  Office  of  Inveitigations  was  at  one 
time  included  for  transfer  to  the  NRC's 
Inspector  General  n  the  bill  that 
became  the  Inspec  tor  General  Act 
Amendments,  S.  9<  8.  However,  that 
provision  was  late  •  deleted  from  the  bill 
because  of  a  concc  m  that  the 
Commission  wouU  lose  the  ability  to  set 
priorities  in  the  int  srest  of  public  health 
and  safety  and  dir  >ct  investigations  of 
licensee  wrongdoing  if  the  Office  of 
Investigations  wer>  made  part  of  the 
Inspector  General'^  Office. 
Congressional  Recbrd  S.  417  (February 
2. 1988).  License/ri  igulatory  violations 
often  have  significmt  public  health  and 
safety  consequenc  ;s  and  the 


Commission's  ability  to  direct  and 
control  its  own  investigations,  to  enable 
it  to  take  immediate  corrective  action  to 
protect  the  public  health  and  safety,  is 
critical  to  the  carrying  out  of  its 
responsibilities. 

In  addition  to  being  the  investigation 
official  under  the  Program  Fraud  Civil 
Remedies  Act.  the  Inspector  General  has 
broad,  independent  authority  under  the 
Inspector  General  Act.  as  amended,  to 
conduct  audits  relating  to  the  efficiency 
of  the  programs  and  operations  of  the 
agency  and  investigations  relating  to 
wrongdoing  within  the  agency  and 
agency  programs.  In  carrying  out  these 
duties,  the  Inspector  General  may 
identify  a  particular  situation  involving 
misconduct  by  a  licensee  or  other 
regulated  party.  While  those  actions  of 
the  Inspector  General  are  not 
considered  a  part  of  the  Commission's 
normal  licensee/regulatory  enforcement 
mechanism,  the  Inspector  General  may 
uncover  violations  that  may  subject  the 
person  to  enforcement  action  under  the 
Atomic  Energy  Act  as  well  as  civil 
penalties  under  the  Program  Fraud  Civil 
Remedies  Act  at  least  to  the  extent  that 
a  fraudulent  claim  or  statement  is  made 
to  the  NRC  with  respect  to  matters 
associated  with  property,  services  and 
benefits  in  the  context  of  claims  for 
money  and  statements  related  to  such 
money-type  matters,  contracts,  loans  or 
similar  benefits.  Thus,  false  statements 
unrelated  to  such  money  claims 
ordinarily  would  not  be  deemed  to  come 
within  the  scope  of  the  Program  Fraud 
Civil  Remedies  Act  but  rather  would  be 
matters  to  be  addressed  in  accordance 
with  the  provisions  of  the  Atomic 
Energy  Act  and  the  remedies,  both  civil 
and  criminal,  provided  by  it. 
Accordingly,  investigations  regarding 
false  statements  unrelated  to  money- 
type  matters  would  be  undertaken  by 
the  Commission's  Office  of 
Investigations  and  any  ensuing 
enforcement  action  would  be  pursued 
under  the  NRC's  traditional  enforcement 
program  and  policy.  It  is  expected  that 
allegations  or  other  information 
concerning  false  statements  unrelated  to 
money  claims  that  are  brought  to  the 
Inspector  General  would  ordinarily  be 
referred  to  the  Office  of  Investigations 
for  appropriate  action. 

With  respect  to  the  foregoing,  it  is 
recognized  that  in  most  cases  the 
Atomic  Energy  Act  may  provide  for 
more  effective  sanctions,  e.g.,  orders  and 
higher  civil  penalties,  and  a  simpler 
process  for  imposition  of  such  penalties. 
Therefore,  the  regulation  provides  for 
the  Inspector  General,  in  making  his 
determination  whether  to  proceed  under 
the  Program  Fraud  Civil  Remedies  Act, 


to  consult  with  the  Executive  Director 
for  Operations  to  determine  the  most 
effective  approach  and  sanction.  The 
Commission  expects  that  in  these  types 
of  cases,  the  Atomic  Energy  Act  will 
normally  provide  the  more  appropriate 
sanction  but  it  recognizes  that,  in  some 
instances,  the  sanctions  provided  by  the 
Program  Fraud  Civil  Remedies  Act  might 
be  useful. 

Nonetheless,  any  recommendation  by 
the  Inspector  General  needs  to  be 
considered  and  evaluated  on  its  merits. 
Where  the  Inspector  General 
recommends  action  under  the  Program 
Fraud  Civil  Remedies  Act,  the  agency 
expects  to  weigh  the  Inspector  General's 
recommendation  against  other  available 
remedies,  including  those  under  the 
Atomic  Energy  Act  and  regulations 
thereunder,  and  pursue  that  course  of 
action  that  will  best  serve  the 
government's  interest.  The  rule  proposed 
earlier  has  been  changed  at  S  13.4  to 
provide  for  coordination  to  the  extent 
possible  between  the  Inspector  General 
and  the  Executive  Director  for 
Operations  in  cases  involving  licensees, 
and.  if  agreement  is  not  reached,  to 
allow  the  Commission  to  decide  within 
its  authority  among  various  possible 
remedies  in  licensee  false  statement 
cases  on  that  remedial  action  or  actions 
which  its  believes  best  serve  its 
enforcement  program.  Section  13.4(b) 
has  been  revised  to  provide  for  such 
coordination  and  §  13.4(c)  has  been 
revised  to  provide  that  the  investigating 
official  may  defer  or  postpone  initiating 
an  investigation  or  completing  a  report 
or  referral  to  the  reviewing  official  to 
avoid  interference  not  only  with  a 
criminal  investigation  or  prosecution 
but.  as  well,  with  other  enforcement 
action  by  the  Commission. 

As  for  the  comments  of  HL&P.  the 
Commission  finds  that  except  for  minor 
editorial  changes  related  to  HL&P's  third 
of  four  comments  discussed  seriatim 
below,  no  change  in  the  proposed  rule  is 
warranted.  HL&P's  first  two  comments 
pertain  to  the  definition  of  the  terms 
"benefit",  "claim",  and  "statement"  in 
§  13.2.  It  suggests  that  because  the 
definition  for  each  of  those  terms  is 
extremely  broad,  a  limiting  provision 
should  be  added  to  preclude  their 
application  to  all  communications  by  a 
licensee  to  the  agency  in  connection 
with  the  licensee's  obligations  under 
various  specified  regulations.  As 
claimed  by  HL&P,  without  this  limiting 
provision,  the  definitions  might  result  in 
misapplication  of  Congressional  intent. 
In  addition,  with  respect  to  the  term 
"benefit".  HL&P  claims  that  the 
definition  appears  to  be  limited  to  its 
use  in  the  context  of  the  term 
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"statement"  and  that  it  is  unclear 
whether  the  term  "benefits"  is  intended 
to  have  different  meanings  in  other 
contexts. 

The  Commission  disagrees  with 
HL&Fs  suggestion  that  the  breadth  of 
the  definitions  of  those  terms  requires  a 
limiting  provision  as  suggested  above. 
The  Commission  believes  that  HL&P 
concern  that  the  defmitions  will  be 
misapplied  is  unwarranted.  The 
definitions  of  "claim"  and  "statement" 
are  those  of  the  Act  itself.  The 
Commission  has  no  cause  to  believe  that 
it  will  apply  the  regulations  in  a  manner 
inconsistent  with  Congressional 
purpose. 

With  respect  to  the  term  "benefit", 
HL&P  is  correct  that  the  definition 
applies  only  in  the  context  of  the  term 
"statement".  The  definition  is  that 
contained  in  the  model  rules.  It  was 
included  as  part  of  those  rules  to  make 
clear  that  unlike  the  statutory  definition 
of  claim  in  which  the  term  "benefit"  is  a 
subclass  of  money,  it  is  not  so  limited  in 
the  context  of  the  term  "statement". 

HL&P  third  comment  relates  to  the 
except  clause  in  {  13.3  (a)  and  (b)  of  the 
regulations.  HL&P  suggests  that  the 
clause  be  omitted  from  the  paragraphs 
as  unnecessary.  Otherwise,  it  suggests 
that  the  word  "no"  be  deleted  from 
S  13.3(c)  which  states  "no  proof  of 
specific  intent  is  required  to  establish 
liability  under  this  section."  The 
Commission  agrees  that  the  except 
clauses  are  not  necessary  and  has 
omitted  them  from  S  13.3  (a)  and  (b). 

For  its  final  comment,  HL&P  suggests 
that  because  of  the  civil  penalty  and 
multiple  damage  aspects  of  the  remedies 
provided  by  the  Act,  the  standard  of 
proof  for  a  finding  of  liability  in 
S  13.30(b)  should  be  changed  from 
"preponderance  of  the  evidence"  to 
"clear  and  convincing"  evidence.  The 
Commission  declines  to  accept  the 
suggestion.  The  "preponderance  of  the 
evidence"  standard  is  that  contained  in 
the  model  rules.  Its  adoption  is  also 
consistent  with  Congressional  intent.  As 
stated  in  the  cognizant  Senate 
Committee  Report  on  the  bill  that 
became  the  Act  "the  Committee  agrees 
.  .  .  that  'preponderance  of  the 
evidence'  is  the  proper  standard  for  the 
Program  Fraud  proceedings."  S.  Rep.  99- 
212  at  16. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this  rule 
is  the  type  of  action  described  in 
categorical  exclusion  10  CFR  51.22(c)(1). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
rule. 


Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U. B.C.  3501  etseq.). 

Regulatory  Analy^ 

The  Program  Fraud  Civil  Remedies 
Act  of  1988  (Pub.  L  99-509,  31  U.S.C. 
3801-3812)  established  an 
administrative  remedy  for  false  claims 
or  statements  submitted  to  various 
agencies.  Under  the  Act,  anyone  who 
knowingly  submits  a  false,  fictitious,  or 
fraudulent  claim  to  any  of  these 
agencies  is  liable  for  up  to  a  $5,000 
penalty  and  an  assessment  of  double 
damages.  Each  affected  agency  is 
required  to  issue  implementing 
regulations  governing  the  investigation 
of  such  claims  and  their  adjudication  by 
the  agency.  Although  the  Act  did  not 
apply  to  the  NRC  at  the  time  of  its 
enactment,  its  provisions  became 
applicable  to  the  NRC  upon  later 
enactment  of  the  Inspector  General  Act 
Amendments,  Public  Law  100-504, 
October  18. 1988. 

The  final  rule  carries  out  the 
requirements  of  the  subject  Act.  It 
essentially  adopts  the  model  rules 
prepared  under  the  auspices  of  the 
President's  Council  on  Integrity  and 
Efficiency.  This  is  in  keeping  with  the 
expectation  of  the  Senate  Governmental 
Affairs  Committee,  expressed  in  its 
report  on  the  Act,  that  the  agency 
regulations  throughout  the  Government 
would  be  substantively  uniform,  except 
as  necessary  to  meet  the  specific  needs 
of  a  particular  agency  or  program  (S. 
Rep.  No.  99-212,  99th  Cong.,  Ist  Sess.  12 
(1985)). 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  establishes  the 
procedural  mechanism  for  investigating 
and  adjudicating  allegations  of  false 
claims  or  statements  made  against 
affected  agencies.  The  rule,  by  itself, 
does  not  impose  any  obligations  on 
entities  including  any  regulated  entities 
that  may  fall  within  the  definition  of 
"small  entities"  as  set  forth  in  section 
601(3)  of  the  Regulatory  Flexibility  Act, 
or  within  the  definition  of  "small 
business"  as  found  in  Section  3  of  the 
Small  Business  Act,  15  U.S.C.  632,  or 
within  the  Small  Business  Size 
Standards  found  in  13  CFR  part  121. 
These  obligations  would  not  be  created 
until  an  order  is  issued,  at  which  time 


the  person  subject  to  the  order  would 
have  a  right  to  a  hearing  in  accordance 
with  the  regulations. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  that  a 
backfit  analysis  is  not  required  for  this 
rule,  because  these  amendments  do  not 
involve  any  provisions  which  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  13 

Claims,  Fraud,  Organization  and 
function  (government  agencies). 
Penalties. 

1.  Part  13  is  added  to  read  as  follows: 

PART  13— PROGRAM  FRAUD  CIVIL 
REMEDIES 

13.1  Basis  and  purpose. 

13.2  Dennitions. 

13.3  Basis  for  civil  penalties  and 
assessments. 

13.4  Investigation. 

13.5  Review  by  the  reviewing  ofTicial. 

13.6  Prerequisites  for  issuing  a  complaint. 

13.7  Complaint. 

13.8  Service  of  complaint. 

13.9  Answer. 

13.10  Default  upon  failure  to  file  an  answer. 

13.11  Referral  of  complaint  and  answer  to 
the  AL). 

13.12  Notice  of  hearing. 

13.13  Parties  to  the  hearing. 

13.14  Separation  of  functions. 

13.15  Ex  parte  contacts. 

13.16  Disqualification  of  reviewing  official 
orAL). 

13.17  Rights  of  parties. 

13.18  Authority  of  the  ALf. 

13.19  Prehearing  conferences. 

13.20  Disclosure  of  documents. 

13.21  Discovery. 

13.22  Exchange  of  witness  lists,  statements, 
and  exhibits. 

13.23  Subpoenas  for  attendance  at  hearing. 

13.24  Protective  order. 

13.25  Fees. 

13.28  Form  filing  and  service  of  papers. 

13.27  Computation  of  time. 

13.28  Motions. 
13J29  Sanctions. 

13.30  The  hearing  and  burden  of  proof. 

13.31  Determining  the  amount  of  penalties 
and  assessments. 

13.32  Location  of  hearing. 

13.33  Witnesses. 

13.34  Evidence. 

13.35  The  record. 

13.36  Post-hearing  briefs. 
13J7    Initial  decision. 

13.38  Reconsideration  of  initial  decision. 

13.39  Appeal  to  authority  head. 

13.40  Stays  ordered  by  the  Department  of 
Justice. 

13.41  Stay  pending  appeal. 

13.42  ludicial  review. 
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13.43  Collection  o 
assessments. 

13.44  Right  to  adn^nistrative 

13.45  Deposit  in 

13.46  Compromise 

13.47  Limitations. 


Authority:  Public 
6104. 100  Stat.  1874 


civil  penalties  and 

offset. 
T^asury  of  United  States, 
or  settlement. 


Law  99-509.  sees.  6101- 
31  U.S.C.  3601-3812), 


813.1     B..Uand0«rpo«i. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Ci  vil  Remedies  Act  of 
1986,  Public  Law  ^o.  99-509.  S  §  6101- 
6104. 100  Stat,  la;  4  (October  21. 1986) 
(31  U.S.C.  3801-31 12).  31  U.S.C.  3809 
requires  each  aut  lority  head  to 
promulgate  regulc  tions  necessary  to 
implement  the  pnivisions  of  that  Act 

(b)  Purpose.  Th  s  part  (1)  establishes 
administrative  pr  jcedures  for  imposing 
civil  penalties  ani  assessments  against 
persons  who  mak  i,  submit,  or  present 
or  cause  to  be  ma  ie,  submitted,  or 
presented,  false,  i  ctitious,  or  fraudulent 

statements  to 
authorities  or  to  t  leir  agents,  and  (2) 
specifies  the  hear  ng  and  appeal  rights 
of  persons  subjec  to  allegations  of 
liability  for  such  j  lenalties  and 
assessments. 

§13.2    Definitions. 


As  used  in  this 


thcrity  I 

'.S,C, 


AL/  means  an 
Judge  in  the  au 
pursuant  to  5  U. 
the  authority 

Authority  meats 
Regulatory  Comm  ission. 

Authority  head\xneans 
Commission  of  fi 
quorum  thereof  si 
provided  by  section 
Reorganization 
1242). 


)art: 
Administrative  Law 
appointed 
3105  or  detailed  to 
pur^iant  to  5  U.S.C.  3344. 
the  Nuclear 


•.  e 


A:t 


the 
members  or  a 
ting  as  a  body,  as 
201  of  the  Energy 
of  1974  (88  Stat. 


Benefit  means, 
"statement 
including  but  not 
advantage,  preference, 
permit,  favorable 
or  loan  guarantee 

Claim  means 
submission — 

(a)  Made  to  the 
services,  or  mone  i 
representing  gran 
benefits); 

(b)  Made  to  a 
services,  or  mone  t 
to  a  party  to  a  co 
authority 

(1)  For  property 
United  States— 

(i)  Provided  8u<>i 

(ii)  Provided 
for  the  purchase 
services;  or 


anfT 


n  the  context  of 
anything  of  value, 
imited  to  any 

,  privilege,  license, 
decision,  ruling,  status, 

ai  ly  request  demand,  or 

authority  for  property, 
(including  money 
s,  loans,  insurance,  or 

r<  cipient  of  property, 

from  the  authority  or 
litract  with  the 

or  services  if  the 


property  or  services; 
portion  of  the  funds 
such  property  or 


(iii)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  States— 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  sudi  recipient  or 
party  for  any  poiiion  of  the  money  paid 
on  such  request  or  demand;  or 

(3)  Made  to  the  authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
ofHcial  on  the  defendant  under  S  13.7. 

Defendant  means  any  person  alleged 
in  a  complaint  under  S  13.7  to  be  liable 
for  a  civil  penalty  or  assessment  under 
§  13.3. 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  AL)  required  by  S  13.10 
or  9  13.37,  and  includes  a  revised  hntial 
decision  issued  follovdng  a  remand  or  a 
motion  for  reconstruction. 

Investigating  official  means  the 
Inspector  General  of  the  Nuclear 
Regulatory  Commission  or  the  Assistant 
Inspector  General  for  Investigations, 
Office  of  the  Inspector  General 

Knows  or  has  reason  to  know  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  en-  statement. 

Makes,  wherever  it  appears,  shall 
include  the  lerma  presents,  submits,  and 
causes  to  be  made,  presented,  or 
submitted/^  As  the  context  requires, 
making  or  made  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization  and  includes  the 
plural  of  that  term. 

Representative  means  any  person 
designated  by  a  party  in  writing. 

Reviewing  official  means  the  Deputy 
General  Counsel  for  Licensing  aiul 
Regulatioo  of  the  Nuclear  Regulatory 
Commission  or  his  or  her  designee  who 
is — 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official; 


(b)  Not  employed  in  the  organizational 
imit  of  the  authority  in  which  the 
investigating  official  is  employed:  and 

(c)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  daim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from,  the 
authority,  or  any  State,  political 
subdivision  of  a  Slate,  or  other  party,  if 
the  United  States  government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant 
loan,  or  benefit  or  if  the  Government 
will  reimburse  such  State,  pc^tical 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant  loan,  or 
benefit 

§  13.3    Basis  for  dvl  penalties  and 
assessments. 

(a)  Claims. 

(1)  Any  person  who  makes  a  claim 
that  the  person  knows  or  has  reason  to 
know — 

(i)  Is  false,  fictitious,  or  fraudulent 
(ii)  Includes  or  is  supported  by  any 

written  statement  which  asserts  a 

material  fact  which  is  false,  fictitious,  or 

fraudulent; 
(iii)  Includes  or  is  supported  by  any 

written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fi-audulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  was  claimed,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  the  authority,  recipient,  or  party  when 
such  claim  is  actually  made  to  an  agent, 
fiscal  intermediary  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
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behalf  of  the  authority,  recipient,  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements. 

(1)  Any  person  who  makes  a  fvritten 
statement  that— 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affhmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  the  authority  when  such 
statement  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  authority. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons. 


S13.4    InvMtlgatioa 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  records  or  documents  sought; 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought; 
and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available  and  the 
reasons  therefor,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official. 
To  the  extent  possible,  before  initiating 
an  investigation  or  submitting  a  report 
involving  a  licensee  false  statement  to 
the  reviewing  official,  the  investigating 
official  shall  consult  with  the  Executive 
Director  for  Operations  to  ascertain 
whether  any  other  agency  action  is 
under  consideration,  pending,  or  may  be 
taken  with  regard  to  die  licensee,  and  to 
allow  for  coordination  between  any 
action  under  this  part  and  other 
enforcement  action. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  tiie  False  Claims  Act  or  other 
civil  relief,  or  to  refer  the  matter  to  the 
Executive  Director  for  Operations  for 
enforcement  action  under  the  Atomic 
Energy  Act.  or  to  defer  initiating  an 
investigation  or  postpone  a  report  or 
referral  to  the  reviewing  official  to  avoid 
interference  with  other  enforcement 
action  by  the  Commission  or  with  a 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

S13.S    Review  by  ttM  reviewing  offldaL 

(a)  If.  based  on  the  report  of  the 
investigating  official  under  S  13.4(b).  the 
reviewing  official  determines  that  there 
is  adequate  evidence  to  believe  that  a 
person  is  liable  under  8  13.3  of  this  part 


the  reviewing  official  shall  transmit  to 
the  Attorney  General  a  written  notice  of 
the  reviewing  official's  intention  to  issue 
a  complaint  under  {  13.7. 
(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or  . 
statements  upon  which  the  allegations 
of  liability  are  based: 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  S  13.3  of  this  part; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

S13->    Prerequlsnies  for  IsMjIng  a 
coinptalnt. 

(a)  The  reviewing  official  may  issue  a 
complaint  under  S  13.7  only  if^ 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1).  and 

(2)  In  the  case  of  allegations  of 
liability  under  9  13.3(a]  with  respect  to  a 
claim,  the  reviewing  official  determines 
that,  with  respect  to  such  claim  or  a 
group  of  related  claims  submitted  at  the 
same  time  such  claim  is  submitted  (as 
defined  in  paragraph  (b)  of  this  section], 
the  amount  of  money  or  the  value  of 
property  of  services  demanded  or 
requested  in  violation  of  8  13.3(a)  does 
not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
[e.g.,  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

f  13.7    Complaint. 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
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with  31  U.S.Q  380$(b)(l).  the  reviewing 
official  may  serve  k  complaint  on  the 
defendant,  as  provided  in  {  113. 

(b)  The  complaii^t  shall  state — 

(1)  The  allegatiohs  of  liability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  in  identification  ojf 
the  claims  or  state  nents  that  are  the 
basis  for  the  allege  d  liability,  and  the 
reasons  why  liabil  ty  allegedly  arises 
from  such  claims  cr  statements; 

(2)  The  maximuiji  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  bejield  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  an(| 

(4]  That  failure  to  file  an  answer 
within  30  days  of  9  ervice  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amo  int  of  penalties  and 
assessments  without  right  to  appeal,  as 
provided  in  S  13.10. 

(c)  At  the  same  lime  the  reviewing 
official  serves  the  i  xnnplaint,  he  or  ^le 
shall  serve  the  def  indant  with  a  copy  of 
these  regulations. 

§  13.8    Service  of  compfaint 

(a]  Service  of  a  oomplaint  must  be 
made  by  certified  ( tr  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d]  of  the  Federal  Rules  of  CivU 
Procedure.  Servicej  is  complete  under 
receipt.  I 

(b]  Proof  of  service,  stating  the  name 
and  address  of  the!  person  on  whom  the 
complaint  was  serVed,  and  the  manner 
and  date  of  servic( :.  may  be  made  by — 

(1)  Affidavit  of  t  le  individual  serving 
the  complaint  by  c  elivery; 

(2]  A  United  Sta  es  Postal  Service 
return  receipt  card  acknowledging 
receipt;  or 

(3]  Written  acknbwledgment  of  receipt 
by  the  defendant  c  r  his  or  her 
representative. 

§  13.9    Anawer. 

(a)  The  defendant  may  request  a 
hearing  by  fihng  ai  i  answer  with  the 
reviewing  official '  vithin  30  days  of 
service  of  the  com  )laint.  Service  of  an 
answer  shall  be  m  ide  by  delivering  a 
copy  to  the  review  ng  official  or  by 
placing  a  copy  in  t  le  United  States  mail, 
postage  prepaid  ai  td  addressed  to  the 
reviewing  official.  An  answer  shall  be 
deemed  to  be  a  re(  ;uest  for  hearing. 

(b)  In  tire  answet,  the  defendant — 

(1)  Shall  admit  c  r  deny  each  of  the 
allegations  of  liab:  lity  made  in  the 
complaint; 

(2)  Shall  state  a^y  defense  on  which 
the  defendant  intends  to  rely; 


(3)  May  state  any  reasons  why  the 
defendant  contentfa  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4]  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  file  with  the 
reviewing  ofHdal  a  general  answer 
denying  liabiUty  and  reqxKSting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  AL)  the 
complaint,  the  general  answer  draiying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in  i  13.11. 
for  good  cause  shown,  the  AIJ  may 
grant  the  defendant  up  to  30  additional 
days  writhin  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 

(b)  of  this  section. 

§13.10    Default  upon  faHurs  to  fli*  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
S  13.9(a],  the  reviewing  official  may 
refer  the  complaint  to  the  AL]. 

(b)  Upon  the  referral  of  the  complaint, 
the  AL]  shall  promptly  serve  oa 
defendant  in  the  maimer  prescribed  in 

S  133  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  The  AL]  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true,  and, 
if  such  facts  establish  liability  under 

9  13.3,  the  AL|  shall  issue  an  initial 
decision  imposing  the  maximum  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 

(c)  of  this  section  and  the  initial  decision 
shall  become  final  and  binding  upon  the 
parties  30  days  after  it  is  issued. 

(e)  If,  before  such  an  initial  decision 
becomes  finaL  the  defendant  files  a 
motion  with  the  AL]  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALf's  decision  on  the  motioB. 

(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  AL]  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 


this  section  if  snch  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint. 

(g)  A  decision  of  the  AL]  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  S  13.38. 

(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  authority  head  witfiin  15 
days  after  the  AL]  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  \mtil  the 
authority  head  decides  the  issue. 

(i)  If  the  defendant  files  a  tnnely 
notice  of  appeal  with  the  authority  head, 
the  AL]  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(j)  The  authority  head  shall  dedde 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  ALJ. 

(k)  If  the  authority  head  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  authority  head  shall  remand 
the  case  to  the  AL]  with  faistmctions  to 
grant  the  defendant  an  opportunity  to 
answer. 

(1)  If  the  authority  head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  ALJ,  which  shall  become  final  and 
binding  upon  the  parties  30  days  after 
the  authority  head  issues  such  decision. 

§13.11    ItafamiofcompWntandaaswsr 
to  the  ALJ. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  fde  the 
complaint  «nd  answer  with  the  AL). 

§13.12    Notice  of  hearing. 

(a)  When  the  AL]  receives  the 
complaint  and  answer,  the  AL]  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  S  133.  At  the  same  time,  the  AL] 
shall  send  a  copy  of  such  notice  to  the 
representative  of  the  authority. 

(b)  Such  notice  shall  include — 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing: 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted: 

(4]  A  description  of  the  procedures  for 
the  conduct  of  the  hearing: 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
authority  and  of  ihe  defendant,  if  any; 
and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 
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§13.13    PartlMlottMbeariati. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  the  authority. 

(b)  PBrwwmt  !o  31  U.S.C.  3730(c)f5).  a 
private  plainti^  under  the  False  Clahns 
Act  may  participate  m  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  diat  Act. 

S  13.14    Separation  of  functions. 

(a)  The  investigation  ofndaU  the 
reviewing  o^cial,  and  any  employee  or 
agent  of  the  authority  who  takes  pert  m 
investigation,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factaafty  related  case — 

(1)  Participate  in  the  hearing  as  the 
AL|: 

f2}  Participate  or  advise  in  the  initial 
decision  or  Ae  review  of  the  initial 
decision  by  the  authority  head,  except 
as  a  witness  or  a  representative  in 
pnbHc  proceedings;  or 

(3]  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  mbject  to  the  supervision  or 
direction  ot,  the  investigiating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  tbic  section,  Ihe  representative  for 
the  Government  may  be  employed 
anywhere  in  the  authority,  including  in 
the  offices  of  either  die  investigating 
official  or  the  reviewing  official. 

9  f3.1S    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  AL)  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

913l1«    DIaqualHIeatkw  of  reviewing 
otflctal  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALf  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  ALJ.  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections, 
shall  be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  beUef  that 
personal  bias  or  other  reason  for 
disqualificafion  exists  and  the  time  and 
circumstances  of  the  party's  discovery 


of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  ftBng  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)(1)  B  the  ALJ  determines  that  a 
reviewing  official  is  disqualified  the  AL) 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
promptly  to  another  AL}. 

(3)  If  the  ALJ  denies  a  motion  to 
disquahfy,  the  authority  head  may 
determine  the  matter  only  as  part  of  its 
review  of  the  initial  decision  upon 
appeal  if  any. 

$13.17    Rights  of  parties. 

Except  as  otiierwise  limited  by  this 
part  all  parties  may — 

(a)  Be  accoII^>anied.  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery: 

(d)  Agree  to  stipulation  of  fact  or  law, 
which  shaQ  be  made  part  of  the  record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
concbsions  of  law  after  the  hearing. 

9ia.1«    AirthorttyeftheALJ. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to- 
ll) Set  and  change  the  date,  time,  and 

place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identi^  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  tiiaiog  of 
discovery. 


(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on.  exclude,  or  limit 
evidence; 

(11)  Upon  motion  at  a  pattjr,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part  by  sammary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exorise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part 

(c)  The  ALJ  does  not  have  the 
authority  to  find  Federal  statutes  or 
regulations  invatid 

91X19    Prahaartng  confarancaa. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motioD  of  any  party,  the 
AL)  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  far  a  more  defmite  statement 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
docaments; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipalated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  die  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witiiess  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  lo 
expedite  the  fair  and  just  disposition  of 
the  proceedinga 

(d)  The  ALJ  may  issue  an  order 
containing  all  matters  agreed  npon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

9 13.20    Otodoaura  of  documanta. 

(a)  Upon  written  reqaest  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
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other  materials  t  lat  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  f  ndings  and  conclusions 
of  the  investigati  ig  official  under 
S  13.4(b)  are  basi  id.  unless  such 
documents  are  si  ibject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplicatibn,  the  defendant  may 
obtain  copies  of  such  documents, 
(b)  Upon  writttn  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  th^  possession  of  the 
or  investigating 
i  the  allegations  in  the 
'  it  is  contained  in  a 


reviewing  official 
ofHcial  relating  tf 
complaint,  even : 


document  that  would  otherwise  be 
privileged.  If  the  document  would 


otherwise  be  pri^ 
portion  containir 


General  from  the 
described  in  S  1^ 
under  any  circu 

(d)  The  defend^ 
compel  disclosur 


IMI 


ifileged.  only  that 
;  exculpatory 
information  musi  be  disclosed, 
(c)  The  notice  sent  to  the  Attorney 
reviewing  official  as 
lis  is  not  discoverable 
stances. 

mt  may  file  a  motion  to 
of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  mi  ly  only  be  filed  with 
the  AL]  following  the  filing  of  an  answer 
pursuant  to  S  13.!  L 

S  13^1    Discoven . 

(a)  The  followi  ig  types  of  discovery 
are  authorized: 

(1)  Requests  fo  •  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  fof  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact; 

(3)  Written  intarrogatories;  and 

(4)  Depositions! 

(b)  For  the  purpose  of  this  section  and 
§§  13.22  and  13.28.  the  term 
"documents"  includes  information, 
documents,  reponts,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  sh^ll  be  interpreted  to 
require  the  creatibn  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  AL]  shall 
regulate  the  timir  g  of  discovery. 

(d)  Motions  for  discovery. 

(1)  A  party  seejcing  discovery  may  file 
a  motion  with  thq  ALJ.  Such  a  motion 
shall  be  accompanied  by  a  copy  of  the 
requested  discovi  >ry.  or  in  the  case  of 
depositions,  a  sui  iimary  of  the  scope  of 
the  proposed  dep  jsition. 

(2)  Within  ten  ^ays  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  or  protective  order  as 
provided  in  S  13.1  4. 

(3)  The  ALJ  ma  /  grant  a  motion  for 
discovery  only  if  le  or  she  finds  that  the 
discovery  sought  — 


(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costly  or 
burdensome; 

(iii)  Will  not  imduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4]  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
9  13.24. 

(e)  Depositions. 

(ij  If  a  motion  for  deposition  is 
granted,  the  ALJ  shall  issue  a  subpoena 
for  the  deponent,  which  may  require  the 
deponent  to  produce  documents.  The 
subpoena  shall  specify  the  time  and 
place  at  which  the  deposition  will  be 
held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  S  13.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

913^    Exchange  of  wItiMM  ilats, 
stattmenta,  and  ext)tt>lts. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  times  as  may  be  ordered 
by  the  ALJ.  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with  9  13.33(b). 
At  the  time  the  above  documents  are 
exchanged,  any  party  that  intends  to 
rely  on  the  transcript  of  deposition 
testimony  in  lieu  of  live  testimony  at  the 
hearing,  if  permitted  by  the  ALJ,  shall 
provide  each  party  with  a  copy  of  the 
specific  pages  of  the  transcript  it  intends 
to  introduce  into  evidence. 

(b)  If  a  party  objects,  the  ALJ  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  ALJ  finds 
good  cause  for  the  failure  or  that  there 
in  no  prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 


be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

9 1 3.23  Subpoena*  for  attendance  at 
hearing. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  ALJ  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  maimer  prescribed 
in  9  13.8.  A  subpoena  on  a  party  or  upon 
an  individual  under  the  control  of  a 
party  may  be  served  by  first  class  mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

913.24  Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 
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(5^  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  AL|; 

(6)  That  the  contents  of  discovery  or 
evidence  by  sealed; 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ: 

(8)  That  a  trade  secret  or  other 
conHdential  research,  developmeni, 
commercial  information,  or  facts 
pertainijig  to  any  criminal  investigation, 
proceeding  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  desi^ated  way.  or 

[fff  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 


913^ 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  dieck  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
authority,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena. 

S  13,2ft    Form  flHng  and  sarvlca  Of  papers. 

(a)  Form. 

(1)  DocumenU  filed  with  the  AL)  shaQ 
include  an  original  and  two  copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  actioa  the 
case  number  assigned  by  the  AL),  and  a 
designation  of  the  paper  [e.g.,  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  v^en 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  dociunent  was  sent  by  certified 
or  registered  mail 

(b)  Service.  A  party  filing  a  doetunent 
with  the  AL)  shall  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  eveiy 
other  party.  Service  upon  any  par^  of 
any  document  other  than  those  required- 
to  be  served  as  prescribed  in  1 13.8  shall 
be  made  by  deiivering  a  copy  or  by 
placing  a  copy  of  the  document  in  the 
United  Slates  maiL  postage  prepaid  and 
addressed,  to  the  party's  last  known 
address.  When  a  party  is  reivesented  by 
a  representative,  service  sitatt  be  made 
upoa  such  representative  is  lieu  erf  the 
actual  party. 


(c)  Proof  (^  service.  A  certificate  of 
the  individual  serving  tte  docunent  by 
personal  delivery  or  by  mail  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

S  13.27    Computation  of  time. 

(a)  In  compatiag  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Satnrdiay,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  wriiich  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  bolidajrs 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  placing  it  in  the 
mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

S13.28    Motions. 

(a)  Any  application  to  the  AL]  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  ^all  state  the  relief  sought  the 
authority  relied  upon,  and  dte  facts 
alleged,  and  shall  be  filed  with  the  AL) 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  daring  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  snch  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  make  a  reasonable 
efiort  to  dispose  of  all  outstanding 
motions  prior  to  the  begiiming  of  the 
hearing. 

§13.29    Sanctlofis. 

(a)  The  AL)  may  sanction  a  person, 
Including  any  party  or  representative 
for— 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defiend  an 
action:  or 

(3)  Engaging  in  other  miscondoct  that 
interferes  witi^  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  sach  sanction,  including  but 
not  liaiited  to  HMwe  listed  in  paragraphs 


(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  tbe  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  When  a  party  fails  to  omiply  vn'th 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  ALJ  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought 

(2)  In  the  case  of  requests  for 
admissioa  deem  each  matter  of  whtdi 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
reijring  upon  testimony  relating  to  the 
information  sought  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  satnnissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
de^id  an  action  under  this  pert 
commenced  by  service  of  a  notice  of 
hearing,  the  ALJ  may  dismiss  tiie  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  Tbe  AL]  may  refuse  to  consider 
any  motion,  request  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

S  13.30    TtM  hearing  and  burden  of  proet 

(a)  The  ALJ  shall  conduct  a  hearing  on 
the  record  ia  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  S  13.3  and.  if  so, 
the  appropriate  amount  of  any  such  civil 
penalty  or  asseasnent  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  authority  shall  prove 
defendant's  liability  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
afilnnative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearixig  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
ALJ  for  good  cause  shown. 

1 13.31    Determining  ttw  amount  of 


(a)  In  determining  an  appropriate 
amount  of  dvfl  penalties  and 
assessments,  the  AIJ  and  the  authority 
head,  upon  appeal,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  coats 
of  fraud,  the  expense  of  investigating 
such  conduct,  and  the  need  to  deter 
others  who  might  be  similarly  tempted. 
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ordinarily  doubl^  damages  and  a 
significant  civil  penalty  should  be 
imposed.  1 

(b)  Although  npt  exhaustive,  the 
following  factorai  are  among  those  that 
may  influence  th^  ALJ  and  the  authority 
head  in  determiring  the  amount  of 
penalties  and  as  lessments  to  impose 
with  respect  to  the  misconduct  [i.e.,  the 
false,  fictitious,  cr  fraudulent  claims  or 
statements]  char  ;ed  in  the  complaint: 

(1)  The  numbe  '  of  false,  fictitious,  or 
fraudulent  claim:  \  or  statements: 

(2)  The  time  ptriod  over  which  such 
claims  or  statemi>nts  were  made: 

(3)  The  degree  of  the  defendant's 
culpability  with  lespect  to  the 
misconduct; 

(4)  The  amoun  of  money  or  the  value 
of  the  property,  s  ervices,  or  benefit 
falsely  claimed: 

(5)  The  value  o  F  the  Government's 
actual  loss  as  a  r>sult  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relatioi  ship  of  the  amount 
imposed  as  civil  lenalties  to  the  amount 
of  the  Govemme:  its  loss; 

(7)  The  potenti.  il  or  actual  impact  of 
the  misconduct  u  )on  national  defense, 
public  health  or  s  afety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particu  arly  the  impact  on  the 
intended  benefici  aries  of  such  programs: 

(8)  Whether  th(  defendant  has 
engaged  in  a  patt  ;m  of  the  same  or 
similar  miscondu  :t: 

(9)  Whether  thi  defendant  attempted 
to  conceal  the  mi  iconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  :oncealing  it; 

(11)  Where  the  misconduct  of 
employees  or  age  its  is  imputed  to  the 
defendant,  the  ex  lent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  prec  lude  such  misconduct; 

(12)  Whether  t\  e  defendant 
cooperated  in  or  (»bstructed  an 
investigation  of  tlie  misconduct: 

(13)  Whether  tt  e  defendant  assisted 
in  identifying  anc  prosecuting  other 
wrongdoers; 

(14)  The  compli  xity  of  the  program  or 
transaction,  and  tie  degree  of  the 
defendant's  sophistication  with  respect 
to  it.  including  thi  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  sim  ilar  transactions; 

(15)  Whether  th  e  defendant  has  been 
found,  in  any  crin  inal,  civil,  or 
administrative  pr  iceeding  to  have 
engaged  in  simila  ■  misconduct  or  to 
have  dealt  dishoriestly  with  the 
Government  of  the  United  States  or  of  a 
State,  directly  or  ndirectly;  and 
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(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  AL)  or  the 
authority  head  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

S  13.32    Location  of  hearing. 

(a)  The  hearing  may  be  held — 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
ALJ. 

$13.33    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  ail  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  »t  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in  {  13.22(a). 

(c)  The  ALJ  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to — 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth; 

(2)  Avoid  needless  consumption  of 
time;  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  AL),  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  ALJ,  cross-examination 
on  matters  outside  the  scope  of  direct 


examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  AL) 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of — 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  the  party's  representative; 
or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

S  13.34    Evidenc*. 

(a)  The  AL)  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  AL) 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate,  e.g.,  to 
exclude  unreliable  evidence. 

(c)  The  ALJ  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  AL)  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  AL) 
pursuant  to  S  13.24. 

§  13.35    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
AL)  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
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filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALf  and 
the  authority  head. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to  1 13.24. 

S  13.36   Poat-l)Mr1ng  briefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  The 
ALI  shall  fix  the  time  for  Hling  such 
briefs,  not  to  exceed  GO  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  Hndings  of 
fact  and  conclusions  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs. 

§13.37    Initial  dwWoa 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record. 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  fmdings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  thereof,  violate  S  13-3:  and 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

S  13.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  authority 
head.  If  the  ALJ  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  authority 
head,  or  a  motion  for  reconsideration  of 
the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued  by  the  ALJ. 

S13.3S    Rtconsidaratlon  of  hiHial  decision. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 


decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
authority  head  and  shall  be  final  and 
binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
authority  head  in  accordance  with 

S  13.39. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  authority  head 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 
it  is  timely  appealed  to  the  authority 
head  in  accordance  with  (  13.39. 

§13.39    Appeal  to  autttortty  head. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  authority  head  by  filing  a 
notice  of  appeal  with  the  authority  head 
in  accordance  with  this  section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  §  13.38, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
Rled  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  The  authority  head  may  extend  the 
initial  30  day  period  for  an  additional  30 
days  if  the  defendant  files  with  the 
authority  head  a  request  for  an 
extension  within  the  initial  30  day. 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head 
and  the  time  for  filing  motions  for 
reconsideration  under  §  13.38  has 
expired,  the  ALJ  shall  forward  the 


record  of  the  proceeding  to  the  authoritv 
head. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  authority  head. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  authority  head  shall  not  consider 
any  objectioii  that  was  not  raised  before 
the  ALJ  unless  a  demonstration  is  made 
of  extraordinary  circumstances  causing 
the  failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  authority  head  that 
additional  evidence  not  presented  at 
each  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  authority  head  shall  remand 
the  matter  to  the  ALJ  for  consideration 
of  such  additional  evidence. 

(j)  The  authority  head  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment, 
determined  by  the  ALJ  in  any  initial 
decision. 

(k)  The  authority  head  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  authority 
head  and  a  statement  describing  the 
right  of  any  person  determined  to  be 
liable  for  a  penalty  or  assessment  to 
seek  judicial  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 
head's  decision,  a  determination  that  a 
defendant  is  liable  under  §  13.3  is  final 
and  is  not  subject  to  judicial  review. 

§13.40    Stays  ordered  by  the  Department 
of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  authority  head  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  authority 
head  shall  stay  the  process  immediately. 
The  authority  head  may  order  the 
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§  13.46    Comproihise  or  settlement 

(a)  Parties  ma;  r  make  offers  of 
compromise  or  s  ^ttlement  at  any  time. 

(b)  The  review  ing  official  has  the 
exclusive  author  ity  to  compromise  or 
settle  a  case  unc  er  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permit  ed  to  issue  a  complaint 
and  before  the  d  ite  on  which  the  ALJ 
issues  an  initial  iecision. 

(c)  The  author  ty  head  has  exclusive 
authority  to  com  iromise  or  settle  a  case 
under  this  part  a  any  time  after  the  date 
on  which  the  AL  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  undc  r  S  13.42  or  during  the 


pendancy  of  any  action  to  collect 
penalties  and  assessments  under 

5  13.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendancy  of  any  review  under  1 13.42  or 
of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3606. 

(e)  The  investigating  officer  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settlement  terms  to  the  authority  head, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

§13.47    Umttatlon*. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  §  13.8  within 

6  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  serve  a 
timely  answer,  service  of  a  notice  under 
§  13.10(b)  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Comoii&sioa. 
Samuel  J.Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  §1-22446  Filed  9-17-91;  8:45  am) 
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DEFEf4SE  NUCLEAR  FACIUTIES 
SAFETY  BOARD 

10  CFR  Part  1705 

[Docket  No.  RM-0V2] 

Rules  Imptemanting  the  Privacy  Act 

AOENCV:  Defense  Nuclear  Facilities 
Safety  Board. 

action:  Final  rule. 

SUMMARY:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974.  S 
U.S.C.  552a,  to  promulgate  rules  which 
set  forth  procedures  by  which 
individuals  can  examine  and  request 
correction  of  agency  records  containing 
personal  information.  In  this  notice  the 
Board  promulgates  a  rule  to  satisfy  that 
requirement. 

EFFECTIVE  DATE:  October  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Andersen,  General  Counsel 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  suite  700, 
Washington.  DC  20004,  (202)  206-6387. 


SUFPLEMEMTARY  INFORMATION:  Section 
(f)  of  the  Privacy  Act  of  1974,  S  U.S.C. 
552a(f).  requires  each  Federal  agency  to 
promulgate  rules  which,  in  the  main,  s^t 
forth  procedures  by  which  individuals 
can  examine  and  request  oorrection  of 
agency  records  containing  personal 
information.  The  Board,  a  Federal 
agency  established  by  the  National 
Defense  Authorization  Act,  Fiscal  Year 
1989  (PnWic  Law  100-456),  is  therefore 
obligated  to  publish  such  regulations. 
The  Board  has  previously  published 
notices  in  the  Federal  Register  regarding 
its  systems  of  records  covered  by  the 
Privacy  Act. 

The  Board  published  a  proposed  rule 
on  August  12, 1991  (58  FR  38089).  No 
comments  were  received.  The  Board  is 
making  one  change  to  the  proposed  rule 
on  its  own  initiative.  S  1705.11, 
"Exemptions,"  previously  read:  "The 
Board  has  not  invoked  any  of  the 
Privacy  Act  exemptions.  Should  it  do  so 
in  the  future,  this  section  will  be 
amended."  The  Board  has  invoked  the 
Privacy  Act  exemptions  for  system  of 
records  DNFSB-3.  "Drug  Testing 
Program  Records."  Section  1705.11  has 
been  modified  to  reSect  this  exemption. 

List  of  Subjects  m  10  CFR  Part  170S 

Privacy  Act 

Chapter  XVII  of  title  10  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  part  1705  to  read  as  follows: 

CHAPTER  XVII— DEFENSE  NUCLEAR 
FACIUTIES  SAFETY  BOARD 

PART1705— PRIVACY  ACT 


soc* 

1705X>1 

1705.02 

1705.03 

1705.04 


Scope. 
Definitions. 

Sjrstems  of  records  notification. 
Reqaests  by  persons  for  access  to 
their  ovvn  records. 
1705.05    Processing  of  requests. 

Appeals  from  access  denials. 
Requests  for  correction  of  records. 
Appeals  from  correction  denials. 
Disdosore  of  records  to  third 


1705.06 
1705.07 
1705.08 
1705.09 
parties. 

1705.10  Fees. 

1705.11  Exemptions. 
Authority:  5  U.S.C.  552a  (f). 

§17050)1    Scope. 

This  part  contains  the  Board's 
regulations  implementing  the  Privacy 
Act  of  1974,  Public  Uw  93-579,  5  U.S.C. 
552a. 

§1705.02    Definitions. 

The  following  terms  used  in  these 
regulations  are  defined  in  the  Privacy 
Act,  5  U.S.C.  552a(a):  agency,  individual, 
maintain,  record,  system  of  records, 
statistical  record,  and  routine  use.  The 
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Board's  use  of  these  terms  confonns 
with  the  statutory  definitions. 
References  in  this  part  to  "the  Act"  refer 
to  the  Privacy  Act  of  1974. 

S  1705.03    Systems  of  records  notification. 

(a)  Public  notice.  The  Board  has 
published  in  the  Federal  Regbter  its 
systems  of  records.  The  Office  of  the 
Federal  Register  biennially  compiles  and 
publishes  all  systems  of  records 
maintained  by  all  Federal  agencies. 
including  the  Board. 

(b)  Requests  regarding  record 
systems.  Any  person  who  wishes  to 
know  whether  a  system  of  records 
contains  a  record  pertaining  to  him  or 
lier  may  file  a  request  in  person  or  in 
writing.  Written  requests  should  be 
directed  to;  Privacy  Act  Officer,  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue.  NW.,  Suite  700, 
Washington,  DC  20004.  Telephone 
requests  should  be  made  by  calling  the 
Board  at  202-208-6400,  and  asking  to 
speak  to  the  Privacy  Act  Officer. 

$1705.04   Requests  by  persons  for  accMS 
to  their  own  records. 

(a)  Requests  in  writing.  A  person  may 
request  access  to  his  or  her  own  records 
in  writing  by  addressing  a  letter  to: 
Privacy  Act  Officer,  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  suite  700,  Washington, 
DC  20004.  The  request  should  contain 
the  following  information: 

(1)  Full  name,  address,  and  telephone 
number  of  requester. 

(2)  Proof  of  identification,  which 
should  be  a  copy  of  one  of  the  following: 
Valid  driver's  license,  valid  passport,  or 
other  current  identification  which 
contains  both  an  address  and  picture  of 
the  requester, 

(3)  llie  system  of  records  in  which  the 
desired  information  is  contained,  and 

(4)  At  the  requester's  option, 
authorization  for  copying  expenses  (see 
S  1705.10  below). 

(b)  Requests  in  person.  Any  person 
may  examine  his  or  her  own  records  on 
the  Board's  premises.  To  do  so,  the 
person  should  call  the  Board's  offices  at 
202-208-6400  and  ask  to  speak  to  the 
Privacy  Act  Officer.  This  call  should  be 
made  at  least  two  weeks  prior  to  the 
time  the  requester  would  like  to  see  the 
records.  During  this  call,  the  requester 
should  be  prepared  to  provide  the  same 
information  as  that  listed  in  paragraph 
(a)  of  this  section,  except  for  proof  of 
identification. 

9  1705.05    Processing  of  requests. 

.  (a)  Requests  in  writing.  The  Privacy 
Act  Officer  will  acknowledge  receipt  of 
the  request  within  five  working  days  of 
its  receipt  in  the  Board's  offices.  The 


acknowledgment  will  advise  the 
requester  if  any  additional  information 
is  needed  to  process  the  request.  Within 
fifteen  working  days  of  receipt  of  the 
request,  the  Privacy  Act  Officer  will 
provide  the  requested  information  or 
will  explain  to  the  requester  why 
additional  time  is  needed  for  response. 

(b)  Requests  in  person.  Following  the 
initial  call  from  the  requester,  the 
Privacy  Act  Officer  will  determine  (1) 
whether  the  records  identified  by  the 
requester  exist,  and  (2)  whether  they  are 
subject  to  any  exemption  under 

8  1705.11  below.  If  the  records  exist  and 
are  not  subject  to  exemption,  the 
Privacy  Act  Officer  will  call  the 
requester  and  arrange  an  appointment 
at  a  mutually  agreeable  time  when  the 
records  can  be  examined.  The  requester 
may  be  accompanied  by  one  person  of 
his  or  her  own  choosing,  and  should 
state  during  this  cull  whether  or  not  a 
second  individual  will  be  present  at  the 
appointment  At  the  appointment,  the 
requester  will  be  asked  to  present 
identification  as  stated  in 
S  1705.04(a)(2). 

(c)  Excluded  information.  If  a  request 
is  received  for  information  compiled  in 
reasonable  anticipation  of  Utigation.  the 
Privacy  Act  Officer  will  inform  the 
requester  that  this  information  is  not 
subject  to  release  under  the  Privacy  Act 
[see  5  U.S.C.  552a(d](5)]. 

{17050)6   Appeals  from  access  denials. 

When  access  to  records  has  been 
denied  by  the  Privacy  Act  Officer,  the 
requester  may  file  an  appeal  in  writing. 
This  appeal  should  be  directed  to  The 
Chairman.  Defense  Nuclear  Facilities 
Safety  Board.  625  Indiana  Avenue  NW.. 
suite  700.  Washington,  DC  20004.  The 
appeal  letter  must  (a)  specify  those 
denied  records  which  are  still  sought 
and  (b)  state  why  the  denial  by  the 
Privacy  Act  Officer  is  erroneous.  The 
Chairman  or  his  designee  wrill  respond 
to  such  appeals  within  twenty  working 
days  after  the  appeal  letter  has  been 
received  in  the  Board's  offices.  The 
appeal  determination  will  explain  the 
basis  for  continuing  to  deny  access  to 
any  requested  records. 

S  1705.07   Requests  for  correction  of 


(a)  Correction  requests.  Any  person  is 
entitled  to  request  correction  of  a  record 
pertaining  to  him  or  her.  This  request 
must  be  made  in  writing  and  should  be 
addressed  to  Privacy  Act  Officer. 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW.,  Suite  700. 
Washington,  DC  20004.  The  letter  should 
clearly  identify  the  corrections  desired 
An  edited  copy  of  the  record  will 
usually  be  acceptable  for  this  purpose. 


(b)  Initial  response.  Receipt  of  a 
correction  request  will  be  acknowledged 
by  the  Privacy  Act  Officer  in  writing 
within  five  working  days  of  receipt  of 
the  request  The  Privacy  Act  Officer  will 
endeavor  to  provide  a  letter  to  the 
requester  within  thirty  working  days 
stating  whether  or  not  the  request  for 
correction  has  been  granted  or  denied.  If 
the  Privacy  Act  Officer  decides  to  deny 
any  portion  of  the  correction  request  the 
reasons  for  the  denial  will  be  provided 
to  the  requester. 


S  1705.08 
denials. 


Appeals  from  correction 


(a)  When  amendment  of  records  has 
been  denied  by  the  Privacy  Act  Officer, 
the  requester  may  file  an  appeal  in 
writing.  This  appeal  should  be  directed 
to  The  Chairman,  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW..  Suite  700,  Washington. 
DC  20004.  The  appeal  letter  must  (1) 
specify  the  records  subject  to  the 
appeal,  and  (2)  state  why  the  denial  of 
amendment  by  the  Privacy  Act  Officer  is 
erroneous.  The  Chairman  or  his 
designee  will  respond  to  such  appeals 
within  thirty  working  days  (subject  to 
extension  by  the  Chairman  for  good 
cause)  after  the  appeal  letter  has  been 
received  in  the  Board's  offices. 

(b)  The  appeal  determination,  if 
adverse  to  the  requester  in  any  respect 
will:  (1)  Explain  the  basis  for  denying 
amendment  of  the  specified  records,  (2) 
inform  the  requester  that  he  or  she  may 
file  a  concise  statement  setting  forth 
reasons  for  disagreeing  with  the 
Chairman's  determination,  and  (3) 
inform  the  requester  of  his  or  her  right  to 
pursue  a  judicial  remedy  under  5  U.S.C 
552a(g)(l)(A). 

11705.00    Disclosure  Of  records  to  third 


Records  subject  to  the  Privacy  Act 
that  are  requested  by  any  person  other 
than  the  individual  to  whom  they 
pertain  will  not  be  made  available 
except  in  the  following  circumstances: 

(a)  Their  release  is  required  imder  the 
Freedom  of  Information  Act  in 
accordance  with  the  Board's  FOIA 
regulations,  10  CFR  part  1703: 

(b)  Prior  consent  for  disclosure  is 
obtained  in  writing  from  the  individual 
to  whom  the  records  pertain;  or 

(c)  Release  is  authorized  by  5  U.S.C 
552a(b)  (1)  or  (3)  through  (11). 


{1705.10 

A  fee  will  not  be  charged  for  search  or 
review  of  requested  records,  or  for 
correction  of  records.  When  a  request  is 
made  for  copies  of  records,  a  copying 
fee  will  be  charged  at  the  same  rate 
established  for  FOIA  requests.  See  10 
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CFR  1703.107.  However,  the  first  100 
pages  of  copyingwill  be  free  of  chai^. 

S170S.11    ExwniMons. 

Pursuant  to  5  U.S.C,  5S2a{k).  the  Board 
has  determined  that  system  of  records 
DNFSB-3.  "Drug  ITes ting  Program 
Records."  is  partialiy  exempt  from  5 
U.S.a  552(a)lc)(i].  (d).  (eHU.  (e)(4)(G), 
(H),  (I),  and  (f).  llhe  exemption  pertains 
to  portions  of  th^se  records  which 
would  identify  p(  trsons  supplying 
information  on  d  "ug  abuse  by  Board 
employees  or  coi  [tractors. 

Dated:  Scptemb^  13, 1991. 
John  T.  Conway. 

Chairman. 

(FR  Doc.  91-22499  filed  9-17-«l:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Parti  21 « 

Space  Shuttle 

agency:  National  Aeronautics  and 
Space  Administiition  (NASAj. 

ACTION:  Literim  ftnal  rule. 

< 

summary:  NAS;^  ^  amending  14  CFR 
part  1214  by  changing  the  part  to  read 
"Space  Puttie,"  Bad  by  revising  subpart 
1214il.  "Use  of  Sawll  SeJf-Coataiaed 
Payloads,"  to  change  any  reference  to 
"Space  Transportation  System  (STS)"  to 
read  "Space  ShuHle,"  and  to  make 
current  the  priced  for  launch  support  of 
Small  Self-Contained  Payloads  (SSCP's) 
by  adjusting  previous  prices  to 
compensate  for  the  impact  of  inflation 
from  fiscal  year8ll975  through  1991.  In 
addition,  this  revision  clarifies  NASA's 
poBcy  on  reimbursements,  flight 
scheduling,  proviision  of  optional    ' 
services,  and  refight  guarantees;  and 
further  enunciatQs  ground  rules  oa  the 
transfer  of  ownership,  apportionment, 
and  assignment  (if  services.  These 
amendments  are  needed  to  ensure 
efHcient  allocation  and  effective  use  of 
limited  flight  opportunities  among  three 
groups  of  users-Heducatioaal, 
conmiercial.  and  govenmientaL 
DATtS:  This  rule  Is  effective  September 
18, 1991.  Any  coniments  must  be 
received  on  or  bt  fore  October  18, 1991. 
AOORESSES:  Coniments  may  be  mailed 
to  the  Office  of  Space  Flight,  Code  MC. 
NASA  Headquar  :ers,  Washington,  DC 
20546.  or  deliver!  d  to  room  355.  Federal 
Building  lOB,  600  Independence  Avenue, 
SW.,  Washmgtoi.  DC  20546,  between  8 
a.m.  and  4  pjn.  C  omments  received  may 
be  inspected  in  n  Kim  355  between  8  a jn. 


IMI 


and  4  p.m. 


FOR  FURTHER  INFORttUTION  CONTACT: 
Robert  L  Tucker.  202/453-2347. 

SUmjEMBTTARY  — •QRMATKNC  On 

November  4, 1980,  NASA  published  its 
fmal  rule,  14  CFR  part  1214  subpart 
1214.9,  **Space  Transportation  System; 
Use  of  Small  Self-Contained  Payloads," 
in  the  Federal  RegMer  (45  FR  73022- 
73027).  This  amendment  makes  some 
word  changes  for  clarity;  establishes 
new  restrictions  on  transfer, 
apportiomnent,  and  assignment  of 
services;  deletes  all  references  to  "Space 
Transportation  System"  by  substituting 
"Space  Shuttle";  and  provides  adjusted 
prices  for  flight  of  Small  Self-Contained 
Payloads  (SSCFs)  by  taking  into 
account  the  impact  of  inflation. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that 

1.  Ttis  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFK  Part  1214 

Government  employees.  Security 
measures.  Space  shuttle. 

PART  1214— SPACE  SHUTTlf 

For  reasons  set  ^orth  in  the  Preamble. 
14  CFR  part  1214  is  amended  as  foHows: 

1.  The  authority  citation  for  1-4  QS^ 
part  1214  continues  read  as  Mlonvs: 

Authority:  Sec.  203,  Pub.  L  8&-568. 72  Stat 
429.  as  amended  (42  U.S.C.  2473). 

2.  The  beading  for  Part  1214  ii  revised 
to  read  as  set  forth  above. 

3.  Section  1214.900  is  revised  to  read 
as  follows: 

91214JOO    Scope. 

This  subpart  sets  forth  the  policy  on 
Space  Shuttle  services  that  are  provided 
by  NASA  to  users  of  Small  Self- 
Contained  Payloads  (SSCP's). 

4.  Section  1214901  is  revised  to  read 
as  follows: 

9  1214.901    Relation  to  Subparts  1214.1 
and  1214^ 

This  Subpart  governs  the  provision  of 
Space  Shuttle  services  for  SSCP's; 
subparts  1214.1  and  1214.2  are  not 
applicable. 

5.  Section  1214.904  is  amended  by 
revising  paragraphs  (b)(2).  and  (b)(3)  to 
read  as  foUows: 

9121 4.904    Reimbursemant  poncy. 
•        *        ft        ft        ft 

(b)  Reimbursement  by  non-NASA 
users. 


(2)  The  price  for  all  payloads  not 
covered  by  8  1214.910  shall  be  as 
designated  below. 

Price  for  Standard  Services 


W«i9hl 

Vokifiw 

Pounds 

Klogcams 

Cu.t. 

Cm. 
fMwrs 

Mm 

200...- -. 

100 - 

60 

00.72 
45.36 

27.22 

5.0 
^5 
2.5 

ai42 

O.071 
0.071 

«27,000 
KOOO 

eiooo 

(3)  Subsequent  to  FY  1991,  NASA  may 
adjust  the  prices  for  the  Qight  of  SSO^s. 
Such  adjustments  shall  not  affect  launch 
services  agreements  already  in  force. 
Except  as  provided  for  in  {  1214.910L 
prices  charged  shall  be  the  price  in 
effect  at  the  tiaie  of  signing  of  the  laoadi 
services  agreement 

6.  Section  1214.905  is  amended  by 

revising  paragraphs  fb),  introductory 
text,  and  (f)  to  read  as  follows: 

§  1214.9o5    ^RQ^  scneQunnj, 

(b)  Signing  of  a  launch  services 
agreement  and  NASA's  receipt  of  the 
first  progress  payment  shall  enter  the 
payload  covered  by  the  agreement  into 
a  flight  assignment  queue.  The  payload's 
position  in  this  queue  shall  be 
determined  as  foHows; 
•        ft        ft       •        • 

(f)  NASA  shall  not  be  obligated  to 
perform  any  standard  or  optional 
services,  including  flight  schedul'mg  and 
placement  of  the  payload  on  the  Shuttle, 
if  the  user  has  not  signed  the  Addendum 
to  the  launch  services  agreement  and 
has  not  made  all  payments  current 
according  to  the  provisions  of 
§  1214.gM(b). 

7.  Section  1214.906  is  amended  by 
revising  paragraphs  (a)  and  [e]  and 
adding  paragraph  (f)  as  follows: 

9121 4.906    Transfer  of  ownership, 
apportionment,  ano  assiQnnient  of 
servicea. 

(a)  Prior  to  the  signing  of  a  launch 
services  agreement,  users  shall  be 
permitted  a  one-time  transfer,  to  a  third 
party,  of  ownership  of  the  eligibility  to 
enter  into  negotiations  with  NASA  for 
the  flight  of  a  SSCP,  subject  to  NASA 
approval  of  the  transfer.  Subsequent 
transfers  by  the  third  party  shaH  not  be    ' 
allowed. 


(e)  NASA  shall  negotiate  with  only 
one  responsible  person  or  entity  for  the 
use  of  each  NASA  container.  At  the  time 
the  launch  services  agreement  is 
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negotiated,  the  user  shall  identify  a 
single  payload  manager  for  the  entire 
payload  to  be  flown  in  the  container. 

(f)  All  requests  relating  to  transfer  of 
ownership,  apportionment,  or 
assignment  of  ser\'ices  must  be  made  in 
writing  to  the  Director  of  Transportation 
Services,  and  must:  (1)  Be  signed  by  an 
authorized  representative  of  the  owner 
of  record;  and  (2)  be  signed  by  an 
authorized  representative  of  all  other 
parties  invohred  in  the  transaction 
acknowledging  and  accepting  the 
provisions  of  the  relevant  launch 
services  agreement  and  this  subpart 
1214.9  (and,  for  ownership  transfers, 
acknowledgment  that  no  further 
transfer  are  allowed). 

8.  Section  1214.907  is  revised  to  read 
as  follows: 

91214.907    Reflight 

(a)  NASA  will  provide  a  one-time 
reflight  of  the  user's  payload  at  no 
additional  charge  for  SSCP  standard 
services,  if  all  the  following  occur 

(1)  Throtigh  no  fault  of  tfie  user 
(including  all  the  user's  related  entities, 
such  as  the  user's  contractors, 
subcontractors,  agents,  and  assignees), 
the  standard  SSCP  systems  are  not 
within  nominal  speclRcationB,  as 
measured  by  NASA<  at  the  time  of  first 
turn-on  in  orbit  of  the  user's  payload. 

(2)  The  user's  mission  ob}cctive(s)  is/ 
are  not  achieved  solcly.as  a  direct  result 
of  the  occiurence.  at  the  time  of  Crst 
tum-on  of  the  user's  payload,  of  events 
described  in  paragraph  (a)(1)  of  this 
section. 

(3)  The  payload  returns  safely  to 
Earth,  or  a  second,  essentially  identical, 
payload  is  provided  by  the  user. 

(b)  Users  entitled  to  a  reflight  shall  be 
provided  with  a  dollar  credit  towards 
future  optional  SSCP  services,  or  a 
refund,  for  any  unused  optional  SSCP 
services  purchased  and  paid  for  on  the 
Shuttle  flight  which  entitles  the  user  to  a 
reflight. 

9.  Section  1214.909  is  revised  to  read 
as  follows: 

§  1214.909    Damage  to  payload*. 

The  user's  price  does  not  include  a 
contingency  or  premium  for  damage  that 
may  be  caused  to  a  payload  through  the 
fault  of  the  U.S.  Government,  its 
contractors,  or  other  Space  Shuttle 
users.  The  U.S.  Government,  therefore, 
shall  assume  no  risk  for  damage  or  loss 
to  the  user's  payload.  The  user  shall 
assume  that  risk  or  obtain  insurance 
protection  against  that  risk.  The  user 
and  anyone  transferred,  apportioned,  or 
assigned  the  launch  services  will  be 
required  to  agree  to  the  cross-waiver  of 
liability  in  the  launch  services 
agreement. 


10.  Section  1214.910  is  amended  by 
revising  the  heading,  paragraphs  (a),  (b). 
and  (c)  to  read  as  follows: 

9  121 4 J 1 0    Special  provisions  for  users 
whoM  earnest  money  (topostts  or  lettert  of 
intent  were  accepted  prior  to  ttie  effective 
data  of  this  final  rule. 

(a)  Within  30  days  after  publication  of 
this  final  rule,  NASA  shall  supply  a  copy 
of  the  rule  to  all  users  whose  earnest 
money  deposits  or  letters  of  intent  were 
accepted  prior  to  the  effective  date  of 
the  final  rule. 

(b)  Such  users  may  request  in  vrriting 
a  refund  of  their  earnest  money 
provided  the  request  is  received  by 
NASA  within  90  days  following 
publication  of  this  final  rule.  There  shall 
be  no  subsequent  refund  of  earnest 
money. 

(c)  The  price  for  all  payloads  for 
which  both  (1)  earnest  money  or  a  letter 
of  intent  had  been  accepted  prior  to  the 
effective  date  of  this  final  nde,  and  (2)  a 
launch  services  agreement  is  signed  and 
an  initial  payment  is  received  on  or 
before  90  days  after  publication  of  this 
final  rule  shall  be  as  follows: 

Price  for  Standard  Services 


W<3i3ht 

Volume 

Pounds 

Kilograms 

Cu.  (L 

Cu. 
Meters 

Price 

200 

90.72 
45.36 
27.22 

5.0 
2.5 
2.5 

0.142 

0J0^^ 

0.071 

$10,000 

100 

5,000 

60 _... 

3.000 

11.  Section  1214.911  is  amended  by 
changing  the  "STS"  reference  to  "Space 
Shuttle"  in  paragraphs  (1)  and  (m)  to 
read  as  follows: 

9  1214.91 1    SmaU  aelf-contained  payload 
standard  services. 


(1)  On-orbit  payload  operational  time 
consistent  with  the  primary  Space 
Shuttle  mission. 

(m)  Brief  postfiight  documentation  of 
the  Space  Shuttle  mission  profile  and 
payload  operational  times. 

12.  Section  1214.912  is  revised  to  read 
as  follows: 

9  1214.912    Smaa  self-ccntalned  payload 
optional  aervlees. 

(a)  N.ASA  may,  at  its  sole  discretion, 
approve  or  deny  the  provision  of 
optional  services  to  users.  The  price, 
terms,  and  conditions  for  such  services 
shall  be  negotiated  on  a  case-by-case 
basis. 

(b)  Users  should  tie  aware  that 
requests  for  optional  services  can  result 


in  substantial  additional  charges  and 

increased  liability  insurance 
requirements  and/or  afTect  NASA's 
ability  to  manifest  the  payload. 

Dated:  September  10, 1991. 
Richaid  H.  IVuly. 

Administrator. 

[FR  Doc.  91-22280  Filed  9-17-01:  8:45  ami 
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14  CFR  Part  1214 

Space  Shuttia 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
part  1214  by  revising  subpart  1214.17. 
"Space  Flight  Participants."  This 
revision  changes  any  reference  to 
"Space  Transportation  System  (STS)"  to 
read  "Space  ShutUe."  The  effect  of  this 
amendment  is  to  clarify  NASA's  policy 
by  Umiting  Space  Shutde  flight 
opportunities  for  other  than  professional 
NASA  astronauts  and  payload 
specialists  to  those  situations  where  the  . 
presence  of  such  personnel  contributes 
to  approved  NASA  objectives  or  is  in 
the  national  interest.  Persons  selected 
are  designated  as  Space  Flight 
Participants.  This  amendment  is  not  a 
solicitation  of  applications  to  participate 
in  space  flight 

EFFECnvc  DATE  September  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Tucker.  202/453-2347. 

SUPPLEMENTARY  INFORMATION:  On  April 
6, 1984,  NASA  pubhshed  its  final  rule,  14 
CFR  part  1214  subpart  1214.17,  "Space 
Flight  Participants."  in  the  Federal 
Register  (49  FR  17736-17739).  This 
amendment  revises  S  1214.1700. 
9  1214.1703  paragraphs  (a)  and  (b).  and 
9  1214.1704  paragraphs  (a)  and  (d),  by 
clarifying  the  NASA  committee  and 
NASA  policy,  respectively,  involving 
space  flight  participants. 

Since  this  action  is  administrative  in 
nature  and  involves  agency  policy 
management  procedures,  no  public 
comment  period  is  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rde  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  act.  5  U.S.C.  601-612.  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
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List  of  Subjects  in  14  CFR  Part  1214 

Government  employees,  Security 
measures:  Space  shuttle. 

PART  1214— SPAbE  SHUTTLE 


IMI 


orth  in  the  Preamble, 
ik  amended  as  follows: 
citation  for  14  CFR 
214.17  continues  to 


.  2473  and  the  National 
e  Act  of  1985,  as 


For  reasons  set 
14  CFR  part  1214 

1.  The  authority 
part  1214  subpart ' 
read  as  follows: 

Authority:  42  U.S.( 
Aeronautics  and  Sp^i 
amended. 

2.  Section  1214.1^00  is  revised  to  read 

as  follows: 

§1214.1700    Scop« 

This  subpart  establishes  NASA  policy 
and  selection  procedures  for 
accommodation  of  space  flight 
participants  aboard  flights  of  the  Space 
Shuttle. 

3.  Section  1214.1  ^03  is  revised  to  read 
as  follows: 

§1214.1703    Definitions. 

(a)  Space  flight ;  Participants.  All 
persons  whose  pre  sence  aboard  a  Space 
Shuttle  flight  is  au  horized  in 
accordance  with  tftis  regulation. 

(b)  Committee.  The  Space  Flight 
Participant  Evaluation  Committee, 
established  in  NASA  Headquarters  for 
the  purpose  of  diracting  and 
administering  the  program  for  space 
flight  participants.  The  Committee 
consists  of  the  following  NASA 
Headquarters  o^ic  ials:  Associate 
Deputy  AdministTi  tor  (Chair),  General 
Counsel,  Associate  Adminisb-ator  for 
External  Relations^  Associate 
Administrator  for  Management 
Associate  Administrator  for  Space 
Flight,  Associate  Administrator  for 
Public  Affairs  and  Assistant 
Administrator  for  Equal  Opportunity 
Programs. 

4.  Section  1214.1^04  is  amended  by 
revising  paragraphjs  (a)  and  (d)  as 
follows: 


§1214.1704    PoHcy. 
(a)  NASA  policy 


is  to  provide  Space 


Shuttle  flight  oppoHunities  to  persons 
(individuals  outsid  e  the  professional 
categories  of  NAS.  ^  astronauts  and 
payload  specialist!)  whose  presence 
onboard  the  Spac$  Shuttle  is  not 
required  for  operation  of  payloads  or  for 
other  essential  mission  activities,  but  is 
determined  by  the  Administrator  of 
NASA  to  contribul  e  to  other  approved 
NASA  objectives  Qr  to  be  in  the  national 
interest.  However,!  flight  opportunities 
for  space  flight  participants  will  not  be 
available  in  the  near  term.  NASA  will 
assess  Shuttle  operations  and  mission 
and  payload  requirements  on  an  annual 


basis  to  determine  when  it  can  begin  to 
allocate  and  assign  space  flight 
opportunities  for  future  space  flight 
participants,  consistent  with  safety  and 
mission  considerations.  When  NASA 
determines  that  a  flight  opportunity  is 
available  for  a  space  flight  participant, 
first  priority  will  be  given  to  a  "teacher 
in  space,"  in  fulfillment  of  space 
education  plans. 

(d)  Typically  the  selection  of  space 
flight  participants  will  be  based  on  their 
comparative  abilities  to  fulfill  the 
objectives  and  purposes  stated  in 
Announcement  of  Opportunities  (AO's) 
covering  one  or  more  Space  Shuttle 
missions  in  which  their  participation  is 
desired.  A  NASA-designated  outside 
review  panel  will  evaluate  the 
qualifications  of  applicants  to  select 
those  who  most  appropriately  meet 
those  purposes  of  participant  flight 
associated  with  the  particular  AO. 
NASA  will  retain  the  authority  to  make 
final  selection  of  space  flight 
participants  for  flight  training  and 
eventual  flight  from  among  those 
applicants  rated  most  highly  in  the 
review  process.  NASA  will  encourage 
the  participation  of  a  wide  and  diverse 
array  of  participants,  including  women 
and  minorities. 

Dated:  September  10, 1991. 
Richard  H.  Tnily, 
Administrator. 

[FR  Doc.  91-22279  Filed  9-17-91:  8:45  am) 
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14  CFR  Parts  1214  and  1217 

Duty-Fre«  Entry  of  Space  Articles 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACnoti:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
part  1214  by  removing  and  reserving 
subpart  1214.15,  "Duty-Free  Entry  of 
Space  Articles,"  and  is  making  that 
regulation  a  new  part  1217.  The  new 
part  1217  prescribes  NASA's  policy  and 
procedures  with  respect  to:  Certification 
regarding  the  duty-free  entry  of  (a) 
articles  imported  into  the  United  States 
for  launch  into  space  by  NASA, 
including  spare  parts,  or  (b)  necessary 
and  uniquely  associated  support 
equipment  imported  in  connection  with 
a  space  launch;  and  the  non-entry  status 
of  articles  returned  from  space  by 
NASA. 

EFFECTIVE  DATE:  September  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Bierbower,  202-453-2443. 


SUPPLEMENTARY  INFORMATION:  NASA  is 
amending  14  CFR  chapter  V  by 
removing  and  reserving  14  CFR  part 
1214  subpart  1214.15  and  making  that 
regulation  a  new  part  1217.  Moving 
subpart  1214.15  as  a  separate  part  1217 
is  necessary  because  part  1214  is  being 
retitled  as  "Space  Shuttle,"  in  place  of 
"Space  Transportation  System." 
Because  NASA  launches  on  expendable 
launch  vehicles  as  well  as  the  Space 
Shuttle,  it  is  necessary  to  avoid  the 
potential  misunderstanding  that  these 
regulations  regarding  duty-fiee  entry  of 
foreign  articles  apply  only  to  Space 
Shuttle  launches.  Therefore,  the  duty- 
free provisions  will  now  be  separate 
from  part  1214. 

While  §S  1217.100, 1217.102. 1217.103. 
1217.104. 1217.105.  and  1217.106  are 
being  changed  to  reflect  current  Agency 
structure  and  operations,  no  substantive 
changes  are  being  made  to  this 
regulation  at  this  time.  Authority 
citations  are  being  revised  to  correspond 
to  current  statutes.  Since  this  revision 
involves  internal  administrative 
decisions  and  editorial  changes,  no 
public  comment  period  is  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regiilatory 
Flexibility  Act,  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1217 

Customs  duties  and  inspection.  Space 
transportation  and  exploratioiL 

For  reasons  set  out  in  the  Preamble,  14 
CFR  chapter  V  is  amended  by 
redesignating  14  CFR  Subpart  1214.15  as 
a  new  part  1217  to  read  as  follows: 

PART  1217— DUTY-FREE  ENTRY  OF 
SPACE  ARTICLES 


Sea 

1217.100 

Scope. 

1217.101 

Applicability. 

1217.102 

Background. 

1217.103 

Authority  to  certify. 

1217.104 

Procedures. 

1217.105 

Necessary  and  uniquely  associated 

support  equipment 

1217.106 

Articles  rehuned  from  space  by 

NASA. 

Authority:  Sections  116  and  156  of  Pub.  L 
97-446, 96  Stat  2335-2336  and  2345-2346,  as 
amended  by  section  124(a)(3)  of  Pub.  L  98- 
573,  98  Stat.  2978. 
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PART  1217-IXJTY-FnCE  ENTRY  OF 
SPACE  ARTICLES 

§1217.100    Seep*. 

(a)  This  Part  sets  forth  NASA's  poHcy 
and  procedures  with  respect  to  the  use 
-of  the  Administration's  authority  to 
certify  to  the  U.S.  Commissioner  of 
Customs,  for  the  purpose  of  duty-free 
entry  of  articles  into  the  United  States, 
that  such  articles  to  be  imported  will  be 
launched  into  space,  or  are  spare  parts 
for  such  articles,  or  such  articles  are 
necessary  and  uniquely  associated 
support  equipment  for  use  in  connection 
with  a  launch  into  space;  and  to  the  non- 
entry  status  of  articles  returned  from 
space  by  NASA. 

(b)  Communications  sateiiites  and 
parts  thereof  are  not  eligible  for  NASA 
certification  under  this  Part  but  may  be 
eligible  for  duty-free  entry  pursuant  to 
Subheading  8802.50.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

$1217.101    Applicability. 

This  Part  applies  to  qualifying  articles 
entered  or  withdrawn  &om  warehouse 
for  consumption  in  the  customs  territory 
of  the  United  States  through  December 
31, 1994.  and  to  articles  returned  from 
space  by  NASA. 

$1217.102    Background. 

In  order  to  encourage  and  facilitate 
the  use  of  NASA's  launch  services  for 
the  exploration  and  use  of  space,  section 
116  of  Public  Law  97-448  provides  for 
the  duty-free  entry  into  the  United 
States  of  certain  articles  diat  meet  the 
following  two  conditions.  First,  the 
articles  must  be  imported  for  NASA  for 
its  space-related  activities  or  the  articles 
must  be  imported  by  another  person  or 
entity  for  the  purpose  of  meeting  its 
obligations  under  a  launch  services 
agreement  with  NASA.  Second,  NASA 
must  certify  to  the  Commissioner  of 
Customs  that  the  articles  to  be  entered 
duty-free  are  to  be  imported  to  be 
launched  into  space  or  are  spare  parts 
or  necessary  and  uniquely  associated 
support  equipment  for  use  in  connection 
with  a  launch  into  space.  This 
exemption  from  duty  is  provided  for  in 
Subheading  9808X)0.aO,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS]  (19  U.S.C.  1202).  Also,  HTSUS. 
Chapter  Vlll  page  88-25,  pursuant  to 
section  116  of  Public  Law  97-448. 
provides  that  return  of  articles  by  NASA 
from  space  to  the  United  States  will  not 
be  considered  an  importation,  and  thus 
will  not  be  subject  to  a  duty. 

$1217.1«3    Auttiwity  to  certify. 

(a)  The  foUowing  NASA  ofTicials  and 
their  deputies  are  authorized,  under  the 


conditions  described  herein,  to  make  the 
certification  to  the  Commissioner  of 
Customs  required  for  the  duty-free  entry 
of  space  articles  pursuant  to  subheading 
HTSUS  9808.00.80.  No  further 
redelegation  is  authorized. 

(1)  The  NASA  Assistant 
Administrator  for  Procurement  is 
authorized  to  issue  the  certification  for 
articles  imported  into  the  United  States 
which  are  procured  by  NASA  or  by 
other  U.S.  Government  agencies,  or  by 
U.S.  Government  contractors  or 
subcontractors  when  title  to  the  articles 
is  or  will  be  vested  in  the  VS. 
Government  pursuant  to  the  terms  of  the 
contract  or  subcontract.  Requests  for 
certification  should  be  sent  to:  Assistant 
Administrator  for  Procurement,  Attn: 
HP/Director.  Procurement  Policy 
Division.  National  Aeronautics  and 
Space  Administration.  Washington.  DC 
20546. 

(2]  The  NASA  Associate 
Administrator  for  External  Relations  is 
authorized  to  issae  the  certification  for 
articles  imported  into  the  United  States 
pursuant  to  international  cooperative 
agreements.  Requests  for  certification 
should  be  sent  to:  Associate 
Administrator  for  External  Relations. 
Attn:  XI/Director,  International 
Relations  Division.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546. 

(3)  The  NASA  Associate 
Administrator  for  Space  Flight  is 
authorized  to  issue  the  certification  for 
articles  imported  into  the  United  States 
by  persons  or  entities  or  under 
agreements  other  than  those  identified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section.  Requests  for  certification  should 
be  sent  to:  Associate  Administrator  for 
Space  Flight,  Attn:  MC/Director, 
Customer  Services  Division.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20548. 

(b)  Each  request  for  certification  shall 
receive  the  concurrence  of  the  Office  of 
the  NASA  Chief  Financial  Officer 
(CFO)/Comptroller  and  the  Office  of  the 
General  Counsel.  All  non-procurement 
certifications  will  also  receive  the 
concurrence  of  any  affected  Program 
Office(s). 

(c)  To  the  extent  an  aiithorized  NASA 
official  approves  a  request  for 
certification,  that  official  shall  sign  a 
certificate  in  the  following  torm: 

Articles  for  the  National  Aeronantics  and 
Space  Administration,  HTSUS  9806.00.80. 
I  certify  that  the  articles  identiried  In 

(attached]  are  articlea  to  t>e 

imported  to  be  launched  into  space,  spare 
parts,  or  necessary  and  uniquely  associated 
support  equipment  for  use  in  connection  with 
a  launch  into  space,  in  accordance  with 


Subheading  9808.00.80  of  the  Harmonized 
Tariff  Schedules  of  the  United  Sutes. 

Name 

Date   


(d)  A  blanket  certificate  for  one  or 
more  launches  for  a  launch  customer  is 
authorized  but  shall  require  written 
verification  by  a  NASA  official 
designated  by  a  Director  of  a  receiving 
NASA  Installation  that  the  articles 
imported  meet  the  conditions  of  the 
certificate.  The  blanket  certificate  shall 
be  in  the  following  form  but  may  be 
reasonably  revised  to  accord  with  the 
circumstances: 

Articlei  for  the  National  Aeronautics  and 

Space  Admi.iistratioa.  HTSUS  Sui>beadinf 

9806.00.8a 

I  certify  that  the  articles  for  tke  launch  of 

payloadts)  pursuant  to  the 

NASA  Launch  and  Associated  Services 

Agreement  No .  dated 

with ,  are 

articles  to  be  launched  into  space,  spare 
parts,  or  necessary  and  uniquely  associated 
support  equipment  for  use  in  connection  with 
a  launch  into  space,  in  accordance  with 
Subheading  9808.00.80  of  the  Harmonized 
Tariff  Schedule  of  the  United  Slates.  The 
necessary  and  uniquely  associated  support 

equipment  is  identified  in 

attached. 

Before  this  certiHcate  is  used  to  obtain 
duty-free  entry  of  these  articles,  a  cognicant 
NASA  official  at  the  receiving  NASA 
Installation  who  is  designated  by  the 
Installation  Director  shall  verify  in  writing 
that  specirically  identifled  articles  to  be 
entered  on  a  particular  date  are  the  articlea 
described  in  this  certificate.  This  verification 
.  and  this  certificate  shall  be  presented  to  the 
U.S.  Ctwtoms  Service  at  the  time  entry  for  the 
particular  articles  is  sought 

Name ■ 

Date   ■ 

With  respect  to  articles  represented  to 
be  necessary  and  uniquely  associated 
support  equipment,  the  NASA  official 
issuing  the  blanket  certificate  shall 
review  these  articles  and  approve  their 
eligibility  for  duty-free  entry.  A 
description  of  these  articles  should  be 
referred  to  in  the  blanket  certificate  and 
should  be  attached  to  it 

$1217.104    Proc«*ir««. 

(a)  Request  for  certification  shall  be 
forwarded  to  the  appropriate  NASA 
official  who  has  authority  to  certify  as 
provided  for  in  S  1217.103  of  this  part. 

(b)  Each  request  for  certification  shall 
be  accompanied  by: 

(1)  A  proposed  certificate  as  provided 
for  in  i  1217.103  of  this  part; 

(2)  The  information  and 
documentation  required  by  19  CFR 
10.102(a); 

(3)  A  statement  with  respect  to  each 
article  (or  each  class  of  articles  if  all 
items  in  the  class  are  substantially 
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identical)  to  establish  whether,  under  a 
launch  services  agreement  with  NASA, 
the  article  (i)  is  to  be  launched  into 
space:  or  (ii)  is  a  spare  part  to  an  article 
to  be  launched  into|8pace;  or  (iii)  is 
necessary  and  uniqiiely  associated 
support  equipment  tor  use  in  connection 
with  a  launch  into  n>ace.  Identify  the 
launch  services  agreement,  launch 
vehicle,  and  launch  date(s). 

(4)  If  the  article  is  represented  to  be 
necessary  and  uniquely  associated 
support  equipment  for  use  in  connection 
with  a  launch  into  ^ace,  explain,  with 
respect  to  each  suck  article  or  each  such 
class  of  articles  to  1^  imported,  (i)  why 
it  is  necessary  and  Unique;  and  (ii)  if  the 
article  may  be  used!  in  connection  with 
an  activity  other  thin  a  launch  into 
space,  whether  or  not  it  is  intended  to 
be  so  used.  If  it  may  be  used  in  such 
other  activity,  NASA  shall  require  of 
non-U.S.  Govemm^t  agencies,  as  a 
condition  to  obtaintig  duty-free  entry 
under  this  subpart,  mat  the  customer 
agree  in  the  relevartt  launch  agreement 
not  to  use  or  in  any  maimer  dispose  of 
those  articles  in  the  United  States  other 
than  in  connection  i  vith  a  launch  into 
space;  and 

(5)  The  anticipate  d  date  of  entry  and 
port  of  entry  for  ea(  h  article.  If  the 
article  is  to  be  transported  in  bond  from 
the  port  of  arrival  td  another  port  of 
entry  in  the  United  >tate8.  identify  both 
ports. 

(c)  The  signed  cei  tiHcate  and  its 
attachment  will  be  '  brwarded  to  the 
NASA  Installation  i  esponsible  for  duty- 
free entry  of  the  materials.  The 
procedures  specified  in  19  CFR  10.102 
will  be  followed  by  the  NASA 
Installation  in  obtaining  duty-free  entry 
at  the  Customs  port  of  entry.  The  NASA 
Installation  should  ensure  that  at  the 
time  the  articles  are  to  be  released  after 
Customs  entry,  the  i  :ustody  of  the 
imported  articles  is  transferred  directly 
from  the  carrier  or  I  rom  the  U.S. 
Customs  Service  to  the  NASA  launch 
service  customer  or  its  agent 

(d)  If  articles  pro<)ured  under  contract 
by  NASA  are  impoijted  prior  to 
compliance  with  these  procedures  and  it 
is  essential  that  the  articles  be  released 
from  Customs  custody  prior  to  such 
compliance,  the  procedures  outlined  in 
19  CFR  10.101  may  he  followed  by 
cognizant  NASA  officials  to  secure  the 
release  of  the  articles  from  Customs 
custody.  To  the  extent  applicable,  the 
procedures  in  {  1217.104  of  this  part 
shall  be  followed  when  time  permits  to 
obtain  duty-free  enl  ry  for  the  articles 
released  from  Custcims  custody. 


JMI 


S  1 2 1 7. 1 05    NectMary  and  uniquely 
associated  support  equipment 

The  NASA  certifying  officer  should 
consider  the  following  criteria  in 
determining  whether  an  article  is 
necessary  and  uniquely  associated 
support  equipment  for  use  in  connection 
with  a  launch  into  space.  Applicability 
of  one  or  more  of  the  following 
nonexclusive  criteria  lends  support  to 
the  conclusion  that  the  article  is 
necessary  and  uniquely  associated 
support  equipment. 

(a)  The  article  has  been  designed  and 
manufactured  solely  to  support  (1)  the 
launch  or  return  of  a  launch  vehicle, 
spacecraft  (including  Space  Station],  or 
payload:  or  (2)  the  operations  or  use  in 
space  of  a  launch  vehicle,  spacecraft 
(including  Space  Station),  or  payload. 

(b)  A  standard  article  has  been 
modified  in  a  substantial  and 
extraordinary  way,  considering  its 
physical  or  functional  characteristics, 
solely  to  support  (1)  the  launch  or  return 
of  a  launch  vehicle,  spacecraft 
(including  Space  Station),  or  payload;  or 
(2)  the  operations  or  use  in  space  of  a 
launch  vehicle,  spacecraft  (including 
Space  Station],  or  payload. 

(c)  The  article's  potential  use  is  solely 
to  support  (1)  the  launch  or  return  of  a 
launch  vehicle,  spacecraft  (including 
Space  Station],  or  payload:  or  (2)  the 
operations  or  use  in  space  of  a  launch 
vehicle,  spacecraft  (including  Space 
Station],  or  payload. 

(d)  The  article  is  available  only  from  a 
source  outside  of  the  United  States. 

(e)  The  article  is  a  component  of  a 
system  purchased  outside  of  the  United 
States. 

(f)  The  article  is  to  be  exported  from 
the  United  States  upon  completion  of  its 
use  as  support  equipment. 

§  1217.106    Articles  returned  from  space 
by  NASA. 

Pursuant  to  section  116  of  Pubhc  Law 
97-446.  and  HTSUS  chapter  VIII,  page 
98-25,  the  return  of  articles  from  space 
by  NASA  shall  not  be  considered  an 
importation,  and  an  entry  of  such 
materials  through  U.S.  Customs  shall  not 
be  required.  This  provision  is  applicable 
to  articles  returned  from  space  whether 
or  not  the  articles  were  launched  into 
space  aboard  a  NASA  vehicle. 

Dated:  September  10, 1991. 
Richard  H.  Truly, 
Administrator. 
[FR  Doc.  91-22281  Filed  9-17-91:  B:45  am] 

aHLMO  COOC  7S10-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  678 

(Doci(etNo.87P-0161] 

Medical  Devices;  Reclassification  and 
Codification  of  Absort>able 
Poiy(Glycoiide/L-Lactide)  Surgical 
Suture 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
reclassification  and  codification  of  the 
absorbable  poly(glycolide/L-lactide] 
surgical  suture  (PGL  suture).  FDA  issued 
an  order  in  the  form  of  a  letter  to  the 
manufacturer  reclassifying  the  PGL 
suture  from  class  III  into  class  II. 

EFFECnVE  dates:  The  reclassification 
was  effective  October  4, 1989.  This  final 
rule  becomes  effective  October  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84].  Food 
and  Drug  Administration,  5600  Fishers 
Une.  Rockville.  MD  20857.  301-443- 
4874. 
SUPPLEMENTARY  INFORMATION:  On  May 

4, 1987,  FDA  filed  the  reclassification 
petition  submitted  by  Advanced 
Bioresearch  Associates,  Danville,  CA 
94526-4617,  on  behalf  of  United  States 
Surgical  Corp.  (U.S.  Surgical],  Norwalk, 
CT  06856,  requesting  reclassification  of 
the  PGL  suture  from  class  III  into  class 

n. 

FDA  bases  its  decision  to  reclassify 
PGL  sutures,  in  part,  on  the 
recommendation  of  the  General  and 
Plastic  Surgery  Devices  Panel  (the 
Panel).  The  Panel,  during  an  open  public 
meeting  on  August  28, 1987. 
recommended  that  FDA  reclassify  the 
PGL  suture  from  class  III  into  class  II 
and  that  FDA  assign  a  low  priority  to 
the  development  of  a  performance 
standard  for  the  generic  type  of  device 
under  section  514  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360d]. 

FDA  fully  considered  the  Panel's 
recommendation,  and  reviewed  various 
statements  offered  by  persons  who 
oppose  U.S.  Surgical's  petition  for 
reclassification  of  the  PGL  suture.  After 
reviewing  all  data  in  the  petition  and 
presented  before  the  Panel,  and  after 
considering  the  Panel's 
recommendation.  FDA  ordered  the 
reclassification  of  the  PGL  suture  from 
class  III  into  class  II.  On  September  14, 
1989.  FDA  sent  to  the  petitioner  an 
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order,  by  letter,  which  reclassified  the 
PGL  suture,  and  substantially  equivalent 
devices  of  this  generic  type,  from  class 
HI  into  class  II.  to  be  effective  on 
October  4, 1989.  with  a  low  priority  for 
the  development  of  a  performance 
standard. 

On  November  2. 1989,  Ethicon,  Inc.. 
■  submitted  a  petition  for  reconsideration. 
FDA  conducted  a  thorough  and  careful 
review  of  all  arguments,  particularly 
those  alleging  that  the  record  evidence 
was  inadequate  to  support  the 
reclassification  of  the  PGL  suture. 
Additionally.  U.S.  Surgical's  comments 
on  Ethicon's  reconsideration  petition 
and  Ethicon's  response  to  U.S.  Surgical's 
comments  were  considered.  On  July  5. 
1990,  FDA  issued  an  order  denying  the 
petition  for  reconsideration. 

FDA  has  completed  its  review  of  the 
petition  for  reconsideration  and 
concluded  that  the  generic  type  of 
device,  the  PGL  suture,  and  all  devices 
substantially  equivalent  to  this  generic 
type  were  appropriately  reclassified 
from  class  III  into  class  II  with  a  low 
priority  for  the  development  of  a 
performance  standard. 

As  required  by  21  CFR  860.136(b)(6), 
FDA  is  announcing  the  reclassification 
of  the  generic  type  Of  device  from  class 
HI  into  class  II. 

List  of  Subjecto  in  21  CFR  Part  878 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  878  is 
amended  as  follows: 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520,  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351,  360,  360c,  3606,  360j,  371). 

2.  New  §  878.4493  is  added  to  subpart 
E  to  read  as  follows: 

§  878.4493    Absort»bl«  poly(glycoUd«/L- 
lactide)  surglcai  tutur*. 

(a)  Identification.  An  absorbable 
poly(glycolide/L-lactide)  surgical  suture 
(PGL  suture)  is  an  absorbable  sterile. 


flexible  strand  as  prepared  and 
synthesized  from  homopolymers  of 
glycolide  and  copolymers  made  from  90 
percent  glycolide  and  10  percent  L- 
lactide,  and  is  indicated  for  use  in  soft 
tissue  approximation.  A  PGL  suture 
meets  United  States  Pharmacopeia 
(U.S.P.)  requirements  as  described  in  the 
U.S.P.  "Monograph  for  Absorbable 
Surgical  Sutures;"  it  may  be 
monofilament  or  multifilament  (braided) 
in  form;  it  may  be  uncoated  or  coated; 
and  it  may  be  undyed  or  dyed  with  an 
FDA-approved  color  additive.  Also,  the 
suture  may  be  provided  with  or  without 
a  standard  needle  attached, 
(b)  Classification.  Class  II. 

Dated:  August  13, 1991. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  91-22502  Filed  9-17-91:  8:45  am] 
BtLUNQ  COOC  41*»41-ti 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  Genera!  of  the  Navy 
has  determined  that  USS  ANZIO  (CG 
68)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as  a 
naval  cruiser.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
KFFECTIVE  DATE:  September  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Captain  R.R.  Rossi,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 


Advocate  General.  Navy  Department, 
200  Stovall  Street.  Alexandria,  VA 
22332-2400,  Telephone  number.  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  ANZIO  (CG  68)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Annex 
I,  section  3(a),  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined.  In 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water), 
and  Vessels. 

PART  706-{ AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

S  706.2    (Amended] 

2.  Table  Five  of  S  706.2  amended  by 
adding  to  the  end  of  the  table  the 
following  vessel: 
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USS  ANZK) 


Dated:  September  4 

Approved: 
|.E.Gonloa. 
Rear  Admiral  J  A  GC 
Advocate  General 
[FR  Doc  91-22414  FU4l 

MLLMQ  COCK  «1»-*VM 


Vessel 


Num- 
ber 


Masttwad 
KgtHs  not 

overaN 

other 

lights  and 

obalruc- 


Annex  I, 
MC.2m 


masthead 

koht  not 

In  forward 

quarter  o( 

ship. 
Annex  I, 
aac.3<a) 


After 
nwiftthMKi 
inht  Ims 
IhanVfc 
^•hjfs 
lanQvi  aR 
o( 


masthead 

ight. 

AlVMK  t, 

Ma3(a) 


separa- 
tion 


CG68 


1991. 

i  fS  Navy  Judge 
9-17-91:  8:45  am] 


32  CFR  Part  706 


Certifications  and  exemptions  Under 
the  International  Regulations  for 
Preventing  Coilisions  at  Sea,  1972; 
Amendment 

AOSNCV:  Departmei^  of  the  Navy,  DOD. 
action:  Final  rule. 


SUMHUflY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  tae  International 
Regulations  for  Prevlenting  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  PATRIOT 
(MCM  7)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  copstruction  and 
purpose,  cannot  coiAply  fully  with 


certain  provisions  o 


without  interfering  i  nth  its  special 
functions  as  a  mine  countermeasures 


USS  PATRIOT. 


the  72  COLREGS 


ship.  The  intended  effect  of  this  rule  is 
to  warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  September  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Captain  R.R.  Rossi,  JAGC  U.S.  Navy, 
Adimiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria.  VA 
22332-2400,  Telephone  number  (703J 
325-9744. 

SUPPUEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  PATRIOT  (MCM-7)  fs  a  naval 
vessel  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
1.  section  3(a),  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  Naval  vessel  The  Judge 
Advocate  General  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 


are  located  hi  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein,  will  adversely  affect  Uie  vessel's 
abiUty  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Fart  706 

Marine  safety.  Navigation  (water), 
and  Vessels. 

PART  706— {AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1606. 

§706,2    [Amended] 

2.  Table  Five  of  S  706.2  is  amended  by 
adding  to  the  end  of  the  table  the 
foUovidng  vessel: 


Vessel 


Num- 
ber 


Masthead 
lights  not 
overall 
other 
lights  and 
obstruc- 
tions. 
Annex  I, 
sec.  2(0 


Forward 
masttwad 

light  not 

In  forward 

quarter  of 

ship. 

Annex  I, 
sec.  3(a) 


After 

masttiead 

light  less 

ttiwi  H 

ship's 

length  aft 

of 


masthead 

NghL 
Athwx  t, 
sec  3(a) 


age 

horteontal 

attained. 


MCM7 


64 
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Dated:  September  4. 1991. 
Approved: 
|.E.  Gordon, 

Rear  Admiral.  JAGC.  U.S.  Navy  Judge 

Advocate  General. 

|FR  Doc.  91-22415  Filed  9-17-91;  8:45  am] 

WLLINO  CODE  M10-01-M 


32  CFR  Part  706 

Cartificationa  and  Exemptiona  Under 
tha  International  Ragulatlona  for 
Preventing  Colliaiona  at  Sea,  1972; 
Amendment 

AQENCV:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certiHcations  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  SHILOH  (CG 
67)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as  a 
naval  cruiser.  The  intended  effect  of  this 


rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  September  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Captain  R.R.  Rossi,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (703) 
325-5744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  LI.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  SHILOH  (CG  67)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Annex 
1,  section  3(a),  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Navy  has  also 


certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  five  of  {  706.2  is  amended  by 
adding  the  following  vessel  to  the  end  of 
the  table: 

$706.2    [Amended] 


Vessel 


Num- 


Masthead 
lights  not 
overall 

other 
lights  artd 
obstruc- 

tiorts. 
Armex  1, 
sac.  2(0 


Forward 
masthead 

light  not 
in  forward 
quarter  of 

ship. 
Annex  1, 
sec.  3(a) 


Altar 
masthead 
hght  less 

than  Vi 

ship's 
length  aft 

of 

forward 

masthead 

light 
Annex  1, 
sec.  3(a) 


Percent- 
age 

horizontal 

separa- 
tion 

attained 


USS  Shiloh.. 


CG67 


38 


Dated:  September  4, 1991. 

Approved: 
].E.  Gordon, 

Rear  Admiral, /AGO,  U.S.  Navy  fudge 
Advocate  General 

[FR  Doc.  91-22416  Filed  9-17-91;  8:45  am] 
Buxma  CODE  saio-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

(FRL-3997-2] 

Arkanaaa;  Hnal  Authorization  of  State 
Hazardoua  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency. 


ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Arkansas  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  the  State  of 
Arkansas'  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Arkansas'  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Arkansas'  hazardous 
waste  program  revisions,  subject  to  the 
authority  retained  by  EPA  in  accordance 
with  the  Hazardous  and  Solid  Waste 
Amendments  of  1984.  Arkansas' 
application  for  program  revision  is 


available  for  public  review  and 
comment. 

DATES:  This  final  authorization  for  the 
State  of  Arkansas  shall  be  effective  on 
November  18, 1991,  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  Arkansas'  program 
revision  application  must  be  received  by 
the  close  of  business  October  18, 1991. 
ADDRESSES:  Copies  of  the  Arkansas 
program  revision  application  and  the 
'materials  which  EPA  used  in  evaluating 
the  revision  are  available  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Arkansas  Department  of 
Pollution  Control  and  Ecology,  8001 
National  Drive,  Little  Rock,  Arkansas 
72209-8913,  phone  (501)  562-7444.  U.S. 
EPA,  Region  6,  Library,  12th  Floor,  First 
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Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  phone  (214)  6$5-6444;  and  U.S. 
EPA,  Headquarter8,jLibrary.  PM  211A, 
401  M  Street  SW..  Washington.  DC 
20460.  Written  conu^ents.  referring  to 
Docket  Number  AR-}01-1.  should  be  sent 
to  the  Authorization!  Coordinator, 
Grants  and  Authoriiation  Section  (6H- 
HS).  RCRA  Prograni  Branch.  U.S.  EPA. 
Region  6.  First  Interstate  Bank  Tower  at 
Fountain  Place.  1443  Ross  Avenue. 
Dallas,  Texas  75202]  phone  (214)  655- 
676a  I 

FOR  FURTNCR  INFORMATION  CONTACT 
Dick  Thomas,  Granlfe  and  Authorization 


Section.  RCRA  Pro; 
EPA  Region  6.  First 
Tower  at  Fountain 
Avenue,  Dallas,  Te 
(214)  655-6760. 
SUPPLEMENTARY  MRORMATtON: 


ams  Branch,  U.S. 
nterstate  Bank 
'lace,  1445  Ross 
s,  75202.  phone 


A.  Background 

States  with  Hnal 
section  3006(b)  of 
Conservation  and 
or  the  Act"),  42  U.S 
continuing  obligatio|i 
hazardous  waste 
equivalent  to,  consistent 
less  stringent  than 
hazardous  waste 
as  an  interim 
and  Solid  Waste 
(Pub.  L.  98-616,  Nov 
hereinafter  "HSWA 
revise  their  program  s 
substantially  equiv£  lent 


the 


pn  )gram 


lie 


pr  (gram. 


I  measu  re 


Weste; 


Hazardous 


1.  Definttion  of  Solid 
14216)  and  August  20. 

2.  Standards   for 
Correction  (non-HSWA 
29430). 

3.  List  (Ptiase  1)  of  Hazardous 

1987  (52  FR  25942) 

4.  Identification  and  Listin  | 


authorization  under 

Resource 
Rfecovery  Act  ("RCRA 
:.  e926(b).  have  a 
to  maintain  a 
that  is 
with,  and  no 
Federal 

In  addition, 
the  Hazardous 
An  lendments  of  1984 
smber  8, 1984, 
]  allows  States  to 
to  become 
instead  of 


equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  e926(g).  and 
later  apply  for  Gnal  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
266,  268.  and  124  and  270. 

B.  Arkansas 

Arkansas  initially  received  final 
authorization  on  January  25, 1985.  (See 
50  FR  1513)  to  implement  its  base 
hazardous  waste  management  program. 
Arkansas  received  authorization  for 
revisions  to  its  program  on  August  23. 
1985  and  May  29, 1990  (See  55  FR  11192). 
On  March  15. 1989.  Arkansas  submitted 
a  complete  program  revision  application 
for  additional  program  approvals. 
Today,  Arkansas  is  seeking  approval  of 
its  program  revision  in  accordance  with 
S  271.21(b)(3). 

EPA  has  reviewed  the  State  of 
Arkansas'  application,  and  has  made  an 
immediate  final  decision  that  Arkansas' 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorizations.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 


Arkansas.  The  public  may  submit 
written  comments  on  EPA's  final 
decision  up  until  October  18. 1991. 
Copies  of  Arkansas'  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section 
of  this  notice. 

Approval  of  Arkansas'  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received.  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

The  Arkansas  program  revision 
application  includes  States  regulatory 
chaitges  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  260  through  266,  268.  270, 124  and 
144  that  were  published  in  the  Federal 
Register  (FR)  through  April  22. 1988.  This 
proposed  approval  includes  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  lists  the  Stale  analogs 
that  are  being  recognized  as  equivalent 
to  the  appropriate  Federal  requirements. 

Arkansas  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  for  in  a  future  statue  or 
regulation. 


Federal  citation 


Corrections,  as  amended,  April  11,  1985  (SO  FR 
1985  (50  FR  33541). 

Waste  Storage  and  Treatment  Tank  Systems; 
provisions),  as  amended,  August   15,   1986  (51    FR 


Constituents  tor  (Vound-Water  Monitoring.  Juiy  9, 
of  Hazardous  Waste,  July  10.  1987  (52  FR  26012) 


5.  Amendments  to  Part  Q  Information  Requraments  for  Land  Disposal  Facilities, 
as  amended.  September  9.  1987  (52  FR  33936). 

6.  Liability  Requirements !  for  Hazardous  Waste  Facilities:  Corporate  Guarantee, 
November  18.  1967  (53  FR  44314). 

7.  Hazardous  Waste  Misc*<laneous  Units.  December  10.  1987  (52  FR  46946) 


8.  Financial  ResoonsibM] ;  SeittemerK  Agreement.  M  amended.  Marcfi  10.  1968 
(53  FR  7740). 


9.  Technical  Correction:   dentification  and  Listing  of  Hazardous  Waste,  AprI  22, 
1988  (53  FR  13382).     | 

10.  Direct  Action  Against 
berS,  1964. 

11.  Dioxin  Waste  listing 
1978). 

12.  Fuel  Ldbelmg— as  reiiiirad  by  HSWA  section  3004(r)(1).  February  7.  1965 


nsurers— as  required  by  HSWA  section  3004(t).  Nowem- 
snd  Management  Standards.  January  14,  1965  (50  FR 


13.  Paint  Filter  Test,  April  30.  1965  (50  FH  18370) 


State  analog 


Arkansas  Hazardous  Waste  Management  Code  (AHWMC)  section  3a,  aS  amend- 
ed l^ovember  17,  1989.  effective  December  21,  1989. 

AHWMC  section  3a(1),  (2),  (3),  (5),  (6)  &  (9).  as  amended  November  17.  1989, 
effective  December  21.  1989. 

AHWMC  sectwo  3a(5)  A  (9),  as  amended  November  17.  1969,  effective  Decem- 
ber 21.  1989 

AHWMC  section  3a(2),  as  amended  November  17.  1989,  effective  December  21. 
1969. 

AHWMC  section  3a(9),  as  amended  rtovember  17,  1969.  effective  tSecember  21. 
1989. 

AHWMC  section  3a(5)  &  (6),  as  amended  November  17.  1969,  effective  Decem- 
ber 21,  1989. 

Arkansas  Code  of  1987.  Annotated  (Ark.  Code  Ann.)  section  8-7-218  &  8-7- 
219(2).  ••  amended  February  24,  1983.  AHWMC  section  3a(1).  (5),  (6),  (9)  ft 
section  12b(4),  as  amended  November  17,  1989,  effective  December  21.  1989. 
Arkwtsas  Underground  Injection  Control  Code,  section  3(a),  effective  May  4. 
1989. 

ArtL  Code  Ann.  sectton  8-7-218  &  6-7-219(2),  as  amended  Febnjary  24,  1989. 
AHWMC  section  3a(5),  (6).  (9)  A  section  12b(4),  as  amended  ttovember  17. 
effective  December  21,  1989. 

AHWMC  section  3a(2).  as  amended  November  17,  1969,  effective  December  21, 
1969. 

Ark.  Coda  Ann.  sectkxt  8-7-21 8(b)(2)  &  (c).  as  amended  February  24,  1969. 

AHWMC  section  3a(2),  (5),  (6),  (9)  A  sectkm  13a(5),  as  amended  November  17, 

1989,  effective  December  21,  1989. 
AHWMC  sectton  3a(2)  A  (7).  as  amended  November  17.  1969.  effecUve  Decem- 

bm  21,  1969. 
AHWMC  sactioft  3a(l).  (5).  (6).  (9)  A  sectton  13a(5).  ••  amended  November  17. 

1989,  effective  December  21.  1989. 
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14.  ProNMkM  o(  Liquids  in  LandfUla— «  requiMd  by  HSWA  section  3004(ci  May 
a.  1985. 

15.  Expansions  During  Intedm  Status— Wast*  Piles— as  lequiMd  by  HSMVA 
aactiaM  3015  <a).  May  6. 1S85. 

ia.  EKpansions  During  interim  Status— Landfills  and  Surface  lnipoandmar<»-«8 

required  by  HSWA  section  3015  (b),  May  8,  1985. 

17.  Sharing  of  Information  With  the  AgerKy  for  Toxic  Substances  and  Diaeaio 

Regialry— as  required  by  HSWA  section  301 9<b),  July  15. 1965. 
ISA.  Small  Quantity  Generators..- _ _.. _ 


18C  Household  Waste. 


180.  Waste  Minimization . 


18E.  Location  Standards  tar  SaK  Domes.  Salt  Bed^  Underground 
Caves. 

18F.  Liquids  in  LandfiMs _..„ „ 


18G.  Dust  Supprasaion. 
18H.  Double  Unars. 


181.  Ground-Water  Monitoring.... 


18J.  Cement  Kilns 

18K.  Fuel  Labeling 

18L  Corrective  Action- 


18M.  Pre-conetruction  Ban. 

18N.  Permit  Ufe - _.. 

180.  Omnibus  Provision 

18P.  Interim  Status 


180.  Research  and  Development  Permits..- _ „.. 

18R.  Hazardous  Waste  Exports 

1 8S.  Exposure  Inlormation  ....„ „ 

19.  Listing  of.TDI.  TDA,  DMT.  October  23.  1985  (50  FR  42936) 

20.  Bwning  of  Waste  Fuel  and  Used  Oil  Fuel  in  Boilers  and  Industrial  Furnaces, 
November  29,  1965  <50  FR  49164).  as  amended  April  13,  1967  (52  FR  11819). 

21.  Usting  of  Spent  Solvents,  December  31,  1985  (50  FR  53315).  as  amended 
January  21.  1986  (51  FR  2702). 

22.  Usting  of  EDB  Waste,  February  13,  1986  (51  FR  5327) _ 


State  analog 


23.  Listing  of  Four  Spent  Solvents,  Fsbniary  25,  1986  (51  FR  6537) . 


24.  Generators  o<  100  to  1000  kg  Hazardous  Waste,  March  24.  1986  (51  FR 
10146). 

25.  Codification  Rule,  Technical  Correction  (Paint  Filter  Test),  May  28,  1986  (51 
FR  19176). 

26.  Standards  tor  Hazardous  Waste  Storage  and  Treatment  Tank  Systems 
(HSWA  provisions).  July  14,  1986  (51  FR  25422),  as  amended  August  IS.  1986 
(51  FR  29430). 

27.  Biennial  Report;  Connection,  August  8,  1986  (51  FR  28556) _ „ 

28.  Exports  of  Hazardous  Waste,  August  8,  1966  (51  FR  28664) 

29.  Standards  for  Generators— Waste  Minimization  Certificationa.  October  1, 1966 
(51  FR  35190). 

30.  Listing  of  EBDC,  October  24,  1986  (51  FR  37725) 


Arte  Cods  Ann.  sectk>n  •-7-209(a)  (1).  (5).  (b)  A  section  8-7-218,  as  amended 
Febaiary  24,  1989.  AHWMC  section  3a(5),  (6),  (9)  &  ssclKin  13a(^,  as 
amerxled  November  17,  1989.  efloctive  December  21,  1989. 

Ark.  Code  Ann.  soction  8-7-2 16(b).  (c).  (d).  (s)  A  (f),  as  amended  February  24, 
1969.  AHWMC  section  3a(9)  S  12a(1-e).  as  antended  November  17,  1989, 
effective  Decemtjer  21,  1989. 

Ark.  Code  Ann.  section  8-7-216(b),  (c),  (d),  (e)  A  (f),  as  amended  Fetxuary  24, 
1989.  AHWMC  section  3a(9)  A  12a(1-8),  as  amended  November  17,  1989, 
aftoctivB  Oeoen*)er  21.  1980. 

Ark.  Code  Ann.  section  8-7-209(a)(2)  A  (10),  as  amended  February  24,  1969. 

AHWMC  section  3a.  12a  A  16b,  as  amended  November  17,  1969,  edective 

DecanA>er21,  19Ba 
AHWMC  sectwn  3a.  as  amended  November  17,  1969.  eftective  December  21, 

1969. 
AHWMC  aadian  3a(3).  (5).  (6),  (9),  12a(7)  A  (8)  A  16b,  c  A  d,  as  amended 

Novemtier  17,  1989,  effective  Decemt>er  21,  1989.  Ark.  Code  Ann  section  8-7- 

218(b)  A  (c).  as  amended  Febnjary  24, 1989. 
Ark.  Code  Ana  section  8-7-209<a)  (1),  (3),  (5),  (^,  (11),  (b)  A  section  8-7-216. 

as  amended  February  24.  1989   AHWMC  3a(5).  (6)  A  13a(5),  as  amended 

Novemt>er  17,  1989,  effective  December  21,  1989. 
Ark.  Code  Ann.  section  e-7-209(a)  (1),  (5),  (b)  A  section  6-7-218,  as  amended 

Febnjary  24,  1969.  AHWIrtC  section  3a(1),  (5),  (S)  A  (9)  section  I3a(5),  as 

amended  November  17,  1969.  effective  Oecemt>er  21,  1989. 
AHWMC  section  3a(7),  as  amended  November  17,  1989,  effective  December  SI, 

1989. 
AfiL  Code  Ann.  sacton  8-7-218,  as  amended  Fabfuaiy  24,  1985.  AHWMC 

section  3a(5)  A  (6),  as  amended  November  17.  1989,  effective  DecemtMr  21, 

1989. 
Ark.  Code  Ann  section  8-7-211  A  section  8-7-21 8(b)(2),  as  amended  February 

24,  1989.  AHWMC  section  3a(5),  12c(3)  A  17a.  as  amended  November  17. 

1989,  effective  December  21,  1989. 
AHWMC  section  3a(2)  A  (7),  as  amended  November  17,  1989,  effective  Decem- 
ber 21,  1989. 
AHWMC  section  3a(2)  A  (7),  as  amended  November  17,  1989,  effective  Decem- 
ber 21,  1969. 
Aik.  Code  Ana  section  8-7-21 8(b)(2),  6-7-218^).  6-7-608(a)(1),  8-7-209(a)(6) 

A  (8),  8-7-205(4).  8-7-218(b).  8-7-219,  8-7-502.  8-7-503(12)  A  8-7-506.  as 

amended  February  24,  1969.  AHWMC  section  3a(5),  (9)  A  section  12b(4),  as 

amended  November  17,  1989,  effective  December  21,  1989. 
Aik.  Code  Ana  section  8-7-211,  as  amended  February  24,   1989    AHWMC 

section  3a(9),  as  amertded  November  17,  1969.  ettectn/a  December  21.  1989. 
Ark.  Code  Ann.  sectKm  8-7-220,  as  amended  Febniary  24,   1960.  AHWMC 

section  3aT9),  as  amended  November  17,  19B9,  effective  December  21,  1989. 
AHWMC  section  3a(9)  A  14,  as  amended  November  17.  1989,  effective  Decem- 
ber 21,  1969. 
Ark.  Code  Ana  sectioM  8-7-2l6(l»),  (c),  (d),  (e)  A  (f).  as  amended  Febniary  24. 

1989.  AHWMC  sectKm  3a(9)  A  12a(1-e),  as  amended  November  17.  108S, 

effective  Docemtier  21,  1989. 
AHWMC  section  3a(9),  as  amended  November  17,  1989,  effective  December  21. 

1989. 
AHWMC  section  3a(2).  (3).  (4)  A  (16),  as  amended  f^ovember  17,  1989.  effecSve 

December  21.  1969. 
AHWMC  section  3a(9),  as  amended  ftovember  17,  1989,  effective  December  21. 

1989. 
AHWMC  section  3a(2).  as  amended  November  17.  1989,  effective  Decemtier  21, 

1989. 
Ark.  Code  Ana  section  8-7-203(6)  A  (7).  as  amended  Febniary  24.   1989. 

AHWMC  section  2a(5),  3a(2).  (5),  (6)  A  (7).  as  amended  November  17.  1969. 

effective  Decemt>er  21.  1989. 
AHWMC  section  3a(2),  as  amended  November  17,  1989,  effec«ve  December  21, 

1089. 
AHWMC  section  3a(2),  as  amended  November  17,  1989.  effective  December  21, 

1989. 
AHWMC  section  3a(2),  as  amended  November  17,  1989,  effective  Decomtier  21, 

1989. 
AHWMC  section  3a.  12a  A  16b.  as  amended  November  17,  1989.  eflectiva 

Decemt>ef  21,  1989. 
AHWMC  section  3a(1).  (5),  (6),  (9)  A  13a(5).  as  amended  November  17.  1989, 

effective  December  21,  1989. 
AHWMC  section  3a(l).  (2),  (3),  (5),  (6).  A  (9)  as  amended  Novwnber  17.  1969. 

effective  December  21.  1989. 

AHWMC  section  3a(3),  (5),  (6),  (9),  16b.  c  d  A  d(1).  12a(7)  A  (8).  as  amended 

fk>vemt>er  17.  1969,  effective  December  21,  1989. 
AHWMC  section  3a(2),  (3),  (4)  A  section  16,  as  amended  November  17.  1969. 

effective  December  21, 1989. 
AHWMC  section  3a,  3a(2).  (3).  (5).  (6),  (9).  12a.  12a(7)  A  m.   16.   160^1  as 

amended  November  17,  1989,  effective  December  21,  1989.  Ark.  Code  Ann. 

section  6-7-21  e(b)  A  (c).  ss  amended  February  24,  1989. 
AHMTMC  section  3a(2),  as  amended  Nioyember  17.  1960,  effective  December  21, 

1966. 
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Faderal  citation 


IMI 


31.  Land  Disposal  Reilnctions.  November  7.  1986  (51  FR  40572),  as  amended 
June  4.  1987  (52  FR  21010). 


Waa» 


32.  Cakfomia  Ust 
October  27.  1987  (5; 


33.  Exception  Reporting 

September  23,  1987 
34A.  Permit  Application 


for  Smalt  Quantity  Generators  of  Hazardous  Waste, 
[52  FR  35894). 
Requirements  Regarding  Corrective  Action 


34B  Corrective  Action 


34C.  Corrective  Action 


Jeyond  Facility  Boundary 


or  Ir^ection  Wells... 


340.  Permit  Modificatia  i 
34E.  Permit  as  a  Shiek 
34F.  Permit  Conditions 
34G  Post-Closure  Pencils 


35.   State  Availability 
November  e.  1984. 


Restnctions.  July  8,  1987  (52  FR  25760),  as  amended 
FR  41295). 


Provision 

to  Protect  Human  Health  and  the  Environment.. 


}(  Information— as  required  by  HSWA  aection  3006(f), 


State  analog 


Ml  Code  Ann.  section  8-7-205(3),  8-7-209(a)(1).  (3),  (5).  (6).  (11)  «  (b),  8-7- 
215,  8-7-216,  8-7-218.  8-7-303  ft  section  8-7-308(4),  as  amended  Febniary 
24.  1989  AHWMC  section  3a(5),  (6)  &  section  13a(5).  as  amended  November 
17.  1989.  effective  December  21,  1989. 

Ml  Code  Ann.  section  8-7-205(3),  8-7-209(a)(1),  (3).  (5).  (6).  (11)  &  (b),  8-7- 
215.  8-7-216  A  8-7-218.  as  amended  February  24.  1989.  AHWMC  section 
3a(3).  (5).  (6).  (8).  (9)  A  aection  13a(5).  as  amended  November  17,  1989. 
effective  December  21.  1989. 

AHWMC  section  3a(3)  &  16c(2).  as  amended  (November  17,  1989.  effective 
December  21.  1989. 

AHWMC  section  3a(9),  as  amended  November  17.  1989.  effective  December  21. 
1969. 

Ailt  Code  Ann.  section  8-7-2 18(b)(2),  (c)  &  8-7-209(a)(8).  as  amended  February 
24.  1989.  AHWMC  section  3a(5).  as  amended  November  17.  1989,  effective 
December  21.  1989. 

AHWMC  section  3a(5),  (6)  A  (9).  as  amended  November  17.  1989.  affective 
December  21,  1989.  Artcansas  Underground  Injection  Control  Coda  section 
3(A),  effective  May  4.  1989. 

AHWIMC  section  3a(9),  as  amended  November  17,  1989,  effective  December  21, 
1989. 

AHWMC  sectKsn  3a(9),  as  amended  November  17.  1989,  effective  December  21, 
1989. 

AHWMC  section  3a(9)  &  14,  as  amended  November  17,  1969.  effective  Decem- 
ber 21,  1989. 

AHWMC  sectjon  3a(9),  as  amended  November  17,  1989.  effective  December  21, 

1989 
Ml  Code  Ann.  section  25-19-103(1).  25-19-105,  25-19-107.  8-4-222,  8-4-223, 
5-4-226,  8-4-227,  8-7-204(b)  &  (g)  ((Act  435  Of  1991,  enacted  &  effective 
March  11,  1991)).  8-7-225(d)  &  4-75-601(4),  effective  February  24,  1969. 
AHWMC  section  6,  as  amended  November  17,  1989,  effective  December  21, 
1989.  Memorandum  of  Agreement  between  the  United  States  EnvirorKnental 
Protection  Agency,  Region  VI  and  tfte  Artuinsas  Department  of  Pollution  Control 
A  Ecology,  effective  September  6.  1991. 


The  Arkansas  p  rogram  revision 
application  includ  3s  State  regulatory 
changes  that  are  tiiore  stringent  than  the 
Federal  RCRA  regjulations.  AHWMC 
section  13a(5)  doei  not  allow  free 
liquids  to  be  place  d  in  landfills  unless 
before  disposal  th  >y  have  been  treated 
or  stabilized  into  ( ement-like  material. 
Thereby,  making  t  le  State  regulations 
more  stringent  tha  n  the  Federal 
regulations. 

■  The  pubhc  also  needs  to  be  aware  * 
that  some  provisions  of  the  State's 
hazardous  waste  lianagement  program 
are  not  part  of  the  Federally  authorized 
State  program.  Th  sse  non-authorized 
provisions  are  not  part  of  the  RCRA 
subtitle  C  progran  because  they  are 
"broader  in  scope  '  than  RCRA  subtitle 
C.  See  40  CFR  271 1(1).  As  a  result.  State 
provisions  which  i  ire  "broader  in  scope" 
than  the  Federal  program  are  not 
covered  for  purpo  les  of  EPA 
enforcement  in  pa  rt  272.  "Broader  in 
scope"  provisions  will  not  be  enforced 
by  EPA;  the  State,  however,  will 
continue  to  enforc  e  such  provisions. 

The  State's  statutory  deHnition  of  a 
hazardous  waste  ks  found  in  Ark.  Code 
Ann.  section  8-7-;  ;(]6{6),  and  AHWMC 
3a(2]  and  2a(5)  in(  ludes  polychlorinated 
biphenyls  (PCB's)  in  addition  to  the  EPA 
listed  chemical  co  [npounds  found  in  40 
CFR  part  261.  Thuj,  Arkansas' 
hazardous  waste  diverse  is  broader  in 
scope  than  that  cdntrolled  under  RCRA. 
This  additional  gr  >up  of  chemical 


compounds  is  not  part  of  the  authorized 
program,  but  is  enforced  by  the  State. 

Sections  12a  and  16  of  the  AHWMC 
require  all  generators  in  Arkansas,  to 
include  small  quantity  generators  and 
conditionally-exempt  generators  to 
comply  with  all  Federal  requirements  as 
indicated  in  40  CFR  part  262  regarding 
the  storage,  shipment,  and  manifesting 
of  hazardous  wastes  (Uniform 
Hazardous  Waste  Manifest.  EPA  Form 
8700-22A),  and  further  requires  that 
hazardous  waste  may  be  shipped  only 
to  authorize  treatment,  storage  and 
disposal  facilities  within  or  outside  the 
State  for  disposal.  Arkansas  does  not 
recognize  any  quantity  exclusion.  The 
generator  must  certify  upon  signing  each 
manifest  that  he  or  she  is  making  a  good 
faith  effort  to  minimize  the  generation  of 
hazardous  waste  and  select  the  best 
available  and  affordable  treatment, 
storage  or  disposal  alternative.  State 
provisions  are  thus  lacking  any  quantity 
exclusion  and  are  broader  in  scope  than 
Federal  requirements. 

Federal  regulations  that  generators  of 
between  100  and  1000  kg/mo  of 
hazardous  waste,  file  an  exception 
report  in  those  instances  where  the 
generator  does  not  receive  conHrmation 
of  delivery  of  his  hazardous  waste  to  the 
designated  facility  (See  40  CFR  262.42 
and  262.44).  The  State  has  not  adopted 
the  exceptions  to  recordkeeping  and 
reporting  requirements  for  100-1000  kg/ 
mo  generators  as  found  in  40  CFR  262.44. 


Therefore  these  generators  must  comply 
with  the  same  reporting  requirements  as 
required  of  generators  of  over  1(XX)  kg/ 
mo  and  thereby  making  the  States 
requirements  broader  in  scope  (See 
AHWMC  section  3a{3)  and  16c(2).  This 
requirement  is  not  part  of  the  authorized 
program. 

C  Effect  of  HSWA  on  Arkansas' 
Authorization 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  RCRA.  a  State 
with  fmal  authorization  administered  its 
hazardous  waste  program  instead  of,  or 
in  lieu  of.  the  Federal  program.  Except 
for  certain  enforcement  provisions,  EPA 
no  longer  directly  applied  the  Federal 
requirements  in  the  authorized  State  and 
EPA  could  not  issue  permits  for  any 
facilities  the  State  was  authorized  to 
permit  When  new,  more  stringent. 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
obtain  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  usually  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  a  State 
law. 

In  contrast,  under  the  amended 
secUon  3006(g)  of  RCRA.  42  U.S.C. 
6g29(g),  new  HSWA  requirements  and 
prohibitions  take  effect  in  authorized 
States  at  the  same  time  they  take  effect 
in  non-authorized  States.  EPA  carries 
out  those  requirements  and  prohibitions 
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direclly  in  authorized  and  non- 
authorized  States,  including  the  issuance 
of  full  or  partial  HSWA  permits,  EPA 
grants  the  State  authorization  to  do  so. 
States  must  still,  at  one  point,  adopt 
HSWA-related  provisions  as  a  State  law 
to  retain  final  authorization.  In  the 
interim,  the  HSWA  provisions  apply  in 
authorized  States. 

As  a  result  of  the  HSWA,  there  is  a 
dual  State/Federal  regulatory  program 
in  Arkansas.  To  the  extent  HSWA  does 
not  affect  the  authorized  State  program, 
the  State  program  operates  in  lieu  of  the 
Federal  program.  To  the  extent  HSWA- 
related  requirements  are  in  effect  EPA 
administers  and  enforces  those  HSWA 
requirements  in  Arkansas  until  the  State 
is  authorized  for  them. 

Once  EPA  authorizes  Arkansas  to 
carry  out  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provision  or  prohibition.  Until  that  time, 
the  State  may  assist  EPA's 
implementation  of  the  HSWA  under  a 
cooperative  agreement. 

Today's  rulemaking  includes 
authorization  of  Aikansas'  program  for 
most  of  the  requirements  commonly 
known  as  HSWA  Cluster  I  and  some  of 
HSWA  Cluster  II  requirements.  It 
includes  some  HSWA  corrective  action 
rules  and  some  land  disposal 
prohibitions.  Any  effective  State 
requirement  that  is  more  stringent  or 
broader  in  scope  than  a  Federal  HSWA 
provision  will  continue  to  remain  in 
effect;  thas,  regulated  handlers  must 
comply  with  anymore  stringent  State 
requirements.  Conversely,  regulated 
handlers  must  also  comply  with  any 
HSWA  requirements  retained  by  EPA; 
i.e.,  those  HSWA  provisions  or 
prohibitions  not  being  authorized  in  this 
revision,  which  may  be  more  stringent 
than  the  analogous  requirements  of  the 
Arkansas  program.  As  a  consequence, 
regidated  handlers  facing  an  apparent 
conflict  between  State  and  Federal  land 
disposal  prohibitions  must  always 
comply  with  the  more  stringent  of  the 
two  requirements. 

Among  the  HSWA  provisions  being 
retained  or  not  being  authorized  at  this 
time  are  the  provisions  regarding 
burning  of  waste  fuel  and  used  oil  fuel  in 
boilers  and  industrial  furnaces  (56  FR 
7134),  or  the  following  land  disposal 
restrictions  regarding  the  amendments 
to  the  first  thffd  (54  FR  188361,  (54  FR 
36967).  second  third  (54  FR  26594)  or 
third  third  scheduled  wastes  (55  FR 
,(.2520],  or  the  toxicity  characteristics 
revisions  (55  FR  11798,  55  FR  26988. 55 
FR  40834). 

Upon  authorization  of  the  HSWA 
provisions  listed  in  the  chart  above,  the 
State  of  Arkansas  will  assoxne  primary 


authority  for  permitting  those  speciftc 
provisions  in  lieu  of  EPA.  The  State  will 
also  assume  primary  responsibility  for 
enforcing  and  administering  the  FfiSWA 
provisions  of  previously  issued  Federal 
permits  for  which  it  is  currently  being 
authorized  under  this  immediate  final 
rule.  Additional  public  notice  of  the 
State's  assumption  of  HSWA 
responsibility  for  said  provisions  in 
previously  issued  permits  has  been 
given  by  the  State  in  its  adoption  of  a 
final  rule  indicating  the  State's  intention 
regarding  those  provisions. 

D.  Decision 

I  conclude  that  the  Arkansas 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Arkansas  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Arkansas  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  die  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  nonauthorized  HSWA 
provisions.  Arkansas  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
section  3008,  3013  and  7003  of  RCRA. 

E.  Codification  ia  Poft  Z72 

EPA  uses  part  272  for  codification  of 
the  decision  to  authorize  Arkansas's 
program  and  for  incorporation  by 
reference  of  those  provisions  of 
Arkansas's  statutes  and  regulations  that 
EPA  will  enforce  under  section  3008, 
3013,  and  7003  of  RCRA.  EPA  is 
reserving  amending  part  272.  subpart  E. 
until  a  later  date. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  mle  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b],  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  « 

authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Arkansas' 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State,  lliis  authorization 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 


not  require  a  regulatory  flexibility 
analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a],  3006  and  7004(b] 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6912(8),  6926,  6974(b). 

Dated:  September  6, 1991. 
Robert  E.  Layton  |r.. 
Regional  Administrator. 
(FR  Doc.  91-22317  Filed  9-17-91: 8:45  amj 
BILUNQ  CODC  S960-fiO-« 


ACTION 

45  CFR  Part  1228 

Clearinghouse  Re<}uirBment*  and 
Procedures 

AQENCv:  ACTION. 
action:  Final  rule. 

summary:  45  CFR  part  1228 
implemented  Office  of  Management  and 
Budget  Circular  A-85  on  clearinghouse 
requirements  and  procedures  which  was 
rescinded  and  replaced  by  Executive 
Order  12372.  "Intergovernmental  Review 
of  Federal  Programs."  Thus,  part  1228  is 
now  obsolete  and  should  be  removed. 

EFFECTIVE  DATE:  September  la  1991. 

FOR  FURTHER  MFONMATMN  CONTACT: 

Lowell  B.  Genebach,  Jr.,  Director.  Budget 
and  Planning  Division,  Tel.  (202)  606- 
5137. 

SUPPLEMENTARY  INFORMATION: 

Ust  of  Smqects  ia  45  CFR  Part  1228 

Intergovernmental  relations. 

PART  1228-CLEARINGHOUSE 
REQUIREMENTS  AND  PROCEDURES 
[REMOVED] 

Pursuant  to  the  Director's  general  rule- 
making authority,  42  U.S.C.  5042  Sec 
402,  45  CFR  part  1228  is  removed. 

Signed  in  Washington.  DC,  September  UX 
1991. 

)aoe  A.  Kenny, 
Director  of  A  CTION. 
[FR  Doc.  91-22372  Filed  9-17-fll;  8:45  am) 
WLLWO  COOC  «0S»-2S-« 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  221 

[Docket  No.  R-125 

RIN  2133-AA79 

Regulated  Transactions  involving 
Documented  Vessels  and  Other 
Maritime  Interests;  Correction 


agency: 
action:  Correctio 


Maritime]  Administration,  DOT. 
of  interim  fmal  rule. 


summary:  The  M^time 
{"MARAD")  is  issuing 
correct  a  notice  o 
interim  final  rule 
Federal  Register 
(56  FR  46387) 


01 


Administration 
this  notice  to 
f  correction  in  an 
n^hich  appeared  in  the 
September  12. 1991 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Fatten,  fti.  Deputy  Chief 


Counsel,  Maritime 


Administration, 


Washington,  DC  Z 1590,  tel.  (202)  366- 
5712. 

SUPPtEMENTARY  INFORMATION:  The 

September  12, 199t  notice,  correcting  the 
interim  final  rule  o  "  July  3, 1991  (56  FR 
30654),  contains,  ii  {  221.11(c).  an 
incorrect  reference  to  "paragraphs 
(a)(l)-(3)."  The  coirect  reference  is 
"paragraphs  (c)(1)-  -(3)". 


PART  221— {CORRECTED] 

Accordingly,  46  CFR  part  221  is 
corrected  as  follo\ts 

1.  The  authority 
continues  to  read 


citation  for  part  221 
follows: 


lis 


Autliority:  Sees.  2. 
Act.  1916,  as  amendejd: 
Merchant  Marine  Act 
App.  U.S.C.  802,  803, 
1114(b).  1195):  46  U 
use.  336;  49  CFR  1.16. 


37, 41  and  43,  Shipping 
Sees.  204(b)  and  705, 
1938,  as  amended  (46 
308.  635.  839.  841  a. 
:.  chs.  301  and  313:  49 


SC 


is  amended  by 
(c).  in  the 
subparagraph  (4).  the 
read  "paragraphs 


221.11    [Corrected 

2.  Section  221.11 
correcting,  in  para;  ;raph 
sentence  followinj 
reference  therein  t0 
(c)(l)-{3)". 
)oel  C.  Richard. 

Assistant  Secretary,  Maritime 
Administration. 

[FR  Doc.  91-22406  Filed  9-17-91:  8:45  am] 

MLUNG  CODE  4«1»41-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  91-173;  RM-75M] 

Radio  Broadcasting  Services;  Jackson, 
WY 

AGENCY:  Federal  Communications 
Commission.  *> 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Teton  Broadcasting  Limited 
Partnership,  substitutes  Channel  237C  in 
lieu  of  Channel  239C  at  Jackson, 
Wyoming,  and  modifies  its  authorization 
accordingly.  See  56  FR  29451,  June  2, 
1991.  Channel  237C  can  be  allotted  to 
Jackson  at  petitioner's  present 
construction  permit  site  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements.  The 
coordinates  for  Channel  237C  at  Jackson 
are  North  Latitude  43-27-40  and  West 
Longitude  110-45-09.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  28, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  18  a 

synopsis  of  the  Commission's  Report 
and  order,  MM  Docket  No.  91-173. 
adopted  August  30, 1991,  and  released 
September  12. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  2l8t  Street,  NW.,  Washington.  DC. 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  deleting  Channel  239C  and  adding 
Channel  237C  at  Jackson. 

Federal  Communications  Commission. 
Miclufll  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-22452  Filed  »-17-91;  8:45  am) 

SHjjNo  cooc  nMr*\-m 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docket  Nos.  HM-181,  HM-181A,  HM-181B, 
HM-181C,  HM-181D,  HM-204  and  HM  142A; 
Amdt  No.  171-111] 

RIN  2137-AA01, 2137-AB87,  2137-AB88, 
2137-AA10, 2137-AB90.  and  2137-AB56 

Performance-Oriented  Packaging 
Standards;  Revisions  to  Transitional 
Provisions 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule;  partial  response  to 
petitions  for  reconsideration  and 
revisions. 

SUMMARY:  This  amendment  makes 
revisions  to  a  final  rule  published  in  the 
Federal  Register  under  Docket  Nos. 
HM-181,  HM-181A.  HM-181B,  HM- 
181C.  HM-181D  and  HM-204  (55  FR 
-  52402,  December  21. 1990).  That  final 
rule  comprehensively  revised  the 
Hazardous  Materials  Regulations  (liMR; 
49  era  parts  171-180)  with  respect  to 
hazard  communication,  classification 
and  packaging  requirements.  The 
changes  were  based  on  the  United 
Nations  Recommendations  on  the 
Transport  of  Dangerous  Goods  (UN 
Recommendations)  and  RSPA's  own 
initiative.  The  revisions  contained  in 
this  document  are  in  response  to 
petitions  for  reconsideration  addressing 
the  transitional  provisions  contained  in 
the  final  rule.  This  amendment  also 
extends  the  effective  date  for  certain 
quantities  of  infectious  substances  and 
incorporates  all  rulemaking  actions 
issued  under  Docket  HM-142A  (56  FR 
197.  January  3, 1991.  and  56  FR  7312. 
February  22. 1991)  into  Docket  HM-181. 
RSPA  will  respond  to  other  petitions  for 
reconsideration  in  a  forthcoming 
corrections  document  The  revision  of 
the  transition  period  will  allow  adequate 
time  for  persons  subject  to  the  HMR  to 
evaluate  domestic  products  for  changes 
in  classification,  descriptions  on 
shipping  papers,  product  marking, 
labeling  and  vehicle  placarding,  to 
conduct'package  testing,  and  to  provide 
su^icient  time  for  the  retraining  of 
shipper,  carrier,  enforcement,  and 
emergency  response  personnel  in  the 
new  requirements. 
DATES:  Effective:  October  1, 1991. 
Applicability:  The  provisions  of 
§  172.101(l)(l)(ii),  which  allow  up  to  one 
year  after  a  change  in  the  Hazardous 
Materials  Table  (HMT)  to  use  up  stocks 
of  preprinted  shipping  paperi  and  to 
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ship  packages  that  were  marked  prior  to 
the  change,  do  not  apply  to  8 171.14. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delmer  Billings,  telephone  (202)  366- 
4488.  Office  of  Hazardous  Materials 
Standards,  or  Charles  Hochman, 
telephone  (202)  366-4545,  Office  of 
Hazardous  Materials  Technology,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
20590-0001. 

SUPPUEMENTARY  INFORMATION:  On 

December  21, 1990.  the  Research  and 
Special  Programs  Administration 
(RSPA)  published  a  fmal  rule  under 
Docket  HM-181  which  comprehensively 
revised  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR.  parts  171  to 
180)  with  respect  to  hazard 
communication,  classification,  and 
packaging  requirements  based  on  the 
Sixth  Edition  of  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations).  RSPA  received  over 
250  petitions  for  reconsideration,  some 
of  which  are  addressed  herein.  RSPA's 
response  to  other  petitions  for 
reconsideration  will  appear  in  one  or 
more  additional  corrections  to  the 
December  21, 1990  fmal  rule,  which  are 
expected  to  be  issued  very  soon. 

Because  the  final  rule  was  so 
extensive,  RSPA  established  several 
transition  periods,  extending  up  to  five 
years,  until  October  1. 1996.  for 
imjslementation  of  the  new 
requirements.  Based  on  petitions  for 
reconsideration,  RSPA  is  revising  these 
transitional  periods  in  this  rulemaking  to 
provide  persons  subject  to  the  HMR 
adequate  time  to  evaluate  domestic 
products  for  changes  in  classification, 
descriptions  on  shipping  papers,  product 
marking,  labeling  and  vehicle 
placarding,  to  conduct  package  testing, 
and  to  provide  sufficient  time  for  the 
retraining  of  shipper,  carrier, 
enforcement,  and  emergency  response 
personnel  in  the  new  requirements. 

Discussion  of  Petitions 

RSPA  received  twenty-five  petitions 
recommending  revisions  to  the 
transitional  provisions  contained  in 
S  171.14  for  converting  to  the  new 
classification  and  hazard 
communication  system.  Most  of  the 
petitioners  recommended  either 
extension  or  elimination  of  the  two-year 
hazard  communication  transition  period 
provided  in  S  171.14(b)(3).  Seven 
petitioners  urged  RSPA  to  extend  the 
period  for  classifying,  describing, 
marking,  labeHng,  and  placarding 
materials  poisonous  by  inhalation  to 
October  1, 1992,  or  October  1, 1993. 


Hazard  Communication  and 
Classification  Transition  Period 

Provisions  in  5  171.14(b)(3)  requiring 
conversion  to  the  new  hazard 
communication  system  for  most 
materials  by  October  1, 1993,  troubled  a 
number  of  petitioners.  Four  petitioners 
wanted  to  eliminate  the  two-year  ^ 
transition  period  for  compliance  with 
new  hazard  communication  and 
classification  requirements.  These 
petitioners  included  the  Association  of 
American  Railroads  (AAR),  who,  along 
with  several  rail  carriers,  asserted  that 
the  two-year  transition  period  specified 
in  S  171.14(b)(3)  is  too  long.  AAR  stated 
that  two  years  of  a  mixed  DOT/UN 
hazard  communication  system  would 
confuse  transportation  employees, 
emergency  responders  and  others,  and 
could  impair  transportation  system 
safety.  AlAR  recommended  a  six-month 
effective  date  (until  June  21, 1991)  to 
implement  classification  and  hazard 
communication  regulations.  However, 
one  rail  carrier  supported  the  two-year 
transition  for  marking  and  labeling  of 
non-bulk  packages. 

Nine  petitioners,  including  the 
American  Trucking  Association  (ATA), 
asked  RSPA  to  revise  9  171.14(b)(3)  to 
allow  more  time  for  conversion  to  the 
new  hazard  communication  system 
given  the  great  number  of  hazardous 
products  involved  and  high  short-term 
conversion  costs.  Several  petitioners 
said  it  will  be  "very  difficult"  to  fully 
coordinate  the  complete  changeover  to 
the  new  system.  They  urged  RSPA  to 
require  consistency  in  the  application  of 
a  hazard  communication  system  over 
the  transition  period. 

Transition  Period  for  Materials 
Poisonous  by  Inhalation 

Manufacturers  of  ethylene  oxide  and 
ethylene  oxide  mixtures,  among  other 
petitioners,  urged  RSPA  to  extend  the 
effective  date  of  this  rulemaking  from 
October  1, 1991,  to  at  least  October  1, 
1992.  They  said  the  provisions  in 
{ 171.14(a)(3).  requiring  materials 
poisonous  by  inhalation  to  comply  with 
the  new  hazard  communication  and 
classification  criteria  by  October  1, 1991, 
will  affect  thousands  of  reusable  drums 
in  dedicated  service.  One  petitioner 
explained  that  the  turnaround  time  for 
drums  is  often  two  to  three  months  and 
often  up  to  12  months  for  cylinders  of 
ethylene  oxide  mixtures.  The  petitioners 
stated  that  "it  is  unreasonable  to  expect 
customers  at  well  over  5,000  locations  to 
make  changes  to  the  markings  on 
returnable  packages  in  the  timeframe 
allowed."  The  Ethylene  Oxide  Industry 
(EOI)  Association  added  that  shippers 
need  more  time  to  comply  with  new 


hazard  communication  requirements 
because  new  data  may  affect  the 
classification  of  this  material.  EOI 
stated  "workers  also  need  to  be  trained 
in  the  new  requirements  and  shippers 
need  to  locate  carriers  with  sufficient 
liability  insurance  to  carry  (materials 
poisonous  by  inhalation)." 

Packagings  Prepared/Filled  Prior  to 
October  1. 1991 

Other  petitioners  averred  that  it  will 
take  at  least  two  years  to  review  data 
for  the  reclassification  of  product 
inventory,  to  redesign  and  produce  new 
packaging,  and  to  re-mark  existing 
packagings.  The  Compressed  Gas 
Association  reconunended  an  exception 
to  S  171.14(a)(3),  stating  that  a  container 
which  has  been  charged  and  shipped 
prior  to  October  1, 1991.  may  be 
returned  to  the  supplier  bearing  its 
original  markings  and  labels  provided  it 
is  shipped  under  the  description, 
"Residue  last  contained." 

Transition  Period  for  New  Explosives 

For  new  explosives,  one  petitioner 
recommended  that  existing  DOT 
placards  be  used  exclusively  until 
October  1, 1993,  on  all  vehicles 
transporting  explosives.  The  petitioner 
stated"  to  require  otherwise  would  raise 
serious  safety  considerations  given,  for 
example,  that  DOTs  1990  edition  of  the 
Emergency  Response  Guidebook  does 
not  show  UN  numbers  for  explosives 
nor  UN  proper  shipping  names." 
Another  petitioner  claimed  that  RSPA's 
decision  not  to  permit  mixing  of  DOT 
and  UN  hazard  communication  systems 
"will  result  in  a  significant  burden  to  the 
explosives  industry." 

Transition  Period  for  Conversion  to 
New  Placarding  System 

Several  motor  carriers  stated  there  is 
no  demonstrated  need  to  change  the 
DOT  placarding  system  by  October  1. 
1993,  adding  that  "the  expense  (of 
complying  with  new  placarding 
requirements  by  October  1, 1993)  is  not 
justified  by  the  safety  benefits  gained." 
They  said  continued  use  of  existing  DOT 
placards  should  cause  no  confusion  to 
emergency  responders  or  enforcement 
personnel  over  a  five-year  transition 
period.  Carriers  recommended  delaying 
the  placarding  provisions  in 
1 171.14(b)(3)  until  a  rulemaking  on 
improvements  to  the  placarding  system 
(mandated  by  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990)  is  completed.  They  stated 
"otherwise,  carriers  would  be  forced  to 
undergo  the  cost  of  making  two 
regulatory  adjustments."  One  carrier 
asked  RSPA  to  revise  1 171.14(b)(3)  to 
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{>ermit  trailers  no%ir  equipped  «vitb 
permanently  affixf  d  placards  to  remain 
in  use  without  the  hazard  class  numbers 
until  November  301 199a 

RSPA  Response  10  Petitions 

RSPA  is  sympathetic  to  the  concerns 
of  AAR  and  other  petitioners  that  a 
mixed  OOT/UN  hi  izard  communication 
system  will  create  confusion  if  the  two- 
year  transition  period  for  hazard 
communication  requirements  is  not 
shortened.  However,  RSPA  believes  that 
a  two-year  transitfen  period  for  most 
hazard  communication  and 
classification  requirements  is  necessary 
to  allow  sufficient  Itime  for  persons  to 
familiarize  themselves  with  the  new 
requirements  and.  ifor  example,  make 
the  necessary  revisions  to  shipping 
paper  descriptionajin  computer 
databases,  remark! and  relabel  packages, 
and  train  employees. 

On  the  other  hand.  RSPA  does  not 
believe  that  the  huto-year  transition 
period  for  hazard  oommunication  and 
classification  requirements  should  be 
extended.  For  most  provisions  of  the 
final  rule.  RSPA  has  determined  that  a 
two-year  transitioQ  period  (until 
October  1. 1993)  is  {sufficient  for 
converting  to  the  npw  regulatory 
scheme.  However,  RSPA  realizes  that 
some  transition  period  adjustments  are 
needed  to  accommodate  special 
circumstances  suci  as  those  associated 
with  the  transport  of  materials 
poisonous  by  inhal|atioa  conversion  to 
the  new  placarding  system,  and 
transport  of  certain  quantities  of 
infectious  substances.  Consequently. 
RSPA  is  extendinglthe  effective  dates  of 
the  new  requirements  for  descriptions 
on  shipping  paperal  (except  as  addressed 
in  the  following  paragraph),  product 
marking,  labeling  ^d  vehicle  placarding 
from  October  1,  loil.  to  October  1. 1992, 
for  all  materials  meeting  the  poisonous 
by  inhalation  criteiia.  The  transition 
period  for  packaging  requirements  for 
these  materials  remains  unchanged  and 
is  effective  on  October  1. 1993.  The 
effective  date  for  cbnversion  to  the  new 
placarding  system  for  the  transport  of 
all  materials,  except  materials 
poisonous  by  inhalation,  has  been 
extended  from  Octpber  1. 1993.  to 
October  1, 1994,  babed  on  the  merits  of 
petitions.  RSPA  is  4lso  extending  the  "50 
ml  exception"  for  qiltures  of  infectious 
substances  (etiologic  agents]  for  one 
year,  until  October  1. 1992. 

RSPA  is  still  requiring  gases  and 
liquids  poisonous  by  inhalation  to  be 
classified  as  of  October  1. 1991.  In 
addition,  by  that  dite.  the  words 
"Poison-Inhalation  Hazard"  or 
"Inhalation  Hazard",  as  appropriate, 
must  be  entered  on  shipping  papers,  as 
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required  in  9  l7Z.203{m).  for  gases 
meeting  the  definition  for  poisonous  by 
inhalation  in  1 173.115(c).  which 
includes  materials  assigned  Special 
Provision  13  in  Column  7  of  the  S  172.101 
Table.  Liquids  poisonous  by  inhalation 
are  already  subject  to  the  hazard 
communication  requirements  for 
materials  poisonous  by  inhalation. 

One  petitioner  asked  RSPA  to  clarify 
that,  for  anhydrous  ammonia.  Special 
Provision  13  in  9  172.102  requiring  the 
words  "Inhalation  Hazard"  on  shipping 
papers  and  package  markings  will  not 
be  effective  until  October  1, 1993.  This 
petitioner  is  mistaken.  Although 
anhydrous  ammonia  is  classified  in  the 
9  172.101  Table  as  a  Division  2.2  non- 
flammable gas  domestically,  it  meets 
criteria  in  9 173.115(c)  for  Division  2.3 
gases  poisonous  by  inhalation  and  is 
subject  to  the  same  transitional 
provisions.  Therefore,  in  this  final  rule  it 
is  made  clear  that  for  anhydrous 
ammonia,  the  requirement  to  enter  the 
words  "Inhalation  Hazard"  on  shipping 
papers  is  effective  October  1. 1991.  The 
words  "Inhalation  Hazard"  must  be 
marked  on  packages  containing 
anhydrous  ammonia  by  October  1. 1992. 

Infectious  Substances 

The  definition  and  packaging 
provisions  for  infectious  substances 
(etiologic  agents]  were  issued  in  a  final 
rule  under  Docket  HM-142A  (56  FR 197, 
January  3, 1991],  entitled  "Etiologic 
Agents".  The  final  rule  under  Docket 
HM-181  expanded  the  provisions  issued 
imder  Docket  HM-142A  for  etiologic 
agents,  and  authorized  the  term 
"infectious  substances"  as  synonymous 
with  the  term  "etiologic  agent". 
Although  the  final  rule  under  Docket 
HM-142A  was  published  subsequent  to 
the  final  rule  under  HM-181.  the  intent 
of  Docket  HM-142A  was  to  provide 
interim  provisions  for  the  transportation 
of  infectious  substances  (etiologic 
agents)  until  the  October  1, 1991. 
effective  date  under  Docket  HM-181.  In 
the  Docket  HM-142A  final  rule.  RSPA 
recommended  that  shippers  implement 
the  Docket  HM-181  provisions  as  soon 
as  practicable  rather  than  the  interim 
provisions  contained  in  Docket  HM- 
142A. 

RSPA  received  a  petition  for 
reconsideration  to  Docket  HM-142A 
that  raised  several  issues  concerning  the 
potential  impact  of  the  final  rule  on  the 
waste  management  industry.  RSPA 
delayed  the  effective  date  of  the  final 
rule  to  September  30, 1991  (56  FR  7312). 
to  provide  more  time  to  evaluate  the 
petition.  Because  RSPA  intended  that 
the  provisions  of  Dodcet  HM-181 
supersede  those  In  Docket  HM-142A. 
RSPA  is  incorporating  Docket  HM-142A 


into  Docket  HM-181.  and  is  extending 
the  effective  date  for  cultures  of 
infectious  substances  (etiologic  agents) 
of  50  ml  or  less  total  quantity  per 
package  as  part  of  this  rulemaking 
action.  Therefore,  for  cultures  of 
infectious  substances  (etiologic  agents) 
of  50  ml  or  less  total  quantity  in  one 
package,  hazard  communication 
(shipping  papers,  marking,  and  labeling) 
and  classification  requirements  are 
extended  from  October  1, 1991.  until 
October  1. 1992.  For  infectious 
substances  not  meeting  this  exception, 
the  effective  date  remains  October  1. 
1991.  for  hazard  communication 
(shipping  papers,  marking,  and  labeling) 
and  classification  requirements.  Further 
response  to  the  petition  for 
reconsideration  of  the  final  rule  issued 
under  Docket  HM-142A  will  appear  in  a 
forthcoming  corrections  document  under 
Docket  HM-181. 

Summary 

The  transitional  provisions  in  9  171.14 
are  reorganized  for  clarity  and  revised 
as  follows: 

Effective  October  1. 1991 

New  explosives  must  be  classified, 
described  on  shipping  papers,  marked 
on  packages,  and  labeled  according  to 
the  new  system.  Classification  criteria  in 
9  173.115(c)  are  effective  for  gases  which 
are  poisonous  by  inhalation.  For  these 
gases,  the  words  "Poison-Inhalation 
Hazard"  or  "Inhalation  Hazard",  as 
appropriate,  must  be  entered  on 
shipping  papers,  as  required  by  either 
9  172.203(m)  or  Special  Provision  13  to 
the  9  172.101  Table.  Except  for  cultures 
of  infectious  substances  (etiologic 
agents)  of  50  ml  or  less  total  quantity  in 
one  package  (the  "50  ml  exception"), 
revised  hazard  communication  (shipping 
papers,  marking,  and  labeling)  and 
classification  requirements  are  effective 
for  infectious  substances.  Infectious 
substances  (etiologic  agents]  currently 
excepted  under  the  "50  ml  exception"  in 
9  173.38e(d)(3)  are  granted  a  one-year 
extension  of  the  effective  date,  until 
October  1, 1992. 

Effective  October  1. 1992 

Revised  hazard  communication 
requirements  (i.e.,  descriptions  on 
shipping  papers,  package  marking, 
labeling,  and  vehicle  placarding)  are 
effective  for  all  materials  meeting  the 
criteria  for  poisonous  by  inhalation., 
including  those  assigned  Special 
Provision  13  in  column  7  of  the  9  172.101 
table.  Also,  revised  hazard 
communication  (shipping  papers, 
marking,  and  labeling)  and  classification 
requirements  are  effective  for  cultures  of 
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infectious  substances  (etiologic  agents) 
of  50  ml  or  less  total  quantity  in  one 
package. 

Effective  October  1. 1993 

Except  for  placarding,  compliance 
with  new  classification  and  hazard 
communication  requirements  is  required 
for  all  other  hazard  materials.  Packaging 
requirements  are  en^ective  for  all 
materials  meeting  the  criteria  of 
poisonous  by  inhalation.  Modal 
requirements  are  effective,  and 
hazardous  materials  must  be  loaded  and 
segregated  as  required  in  S9  174.81  and 
177.848  for  transportation  by  rail  car  and 
motor  vehicle,  respectively. 

Effective  October  1, 1994 

Non-bulk  packagings  are  required  to 
be  manufactured  in  compliance  with  UN 
performance  standards.  Also, 
conversion  to  the  new  placarding 
system  is  required  for  the  transport  of 
all  hazardous  materials  except  materials 
poisonous  by  inhalation  (for  which 
placarding  requirements  are  effective 
October  1, 1992). 

Effective  October  1, 1996 

DOT  specification  packagings 
rendered  obsolete  by  the  December  21, 

1990,  fmal  rule  may  no  longer  be  used. 
Other  transitional  provisions  are 

established  in  S  171.14(c].  Paragraph 
(c](l)  allows  packages  filled  with 
hazardous  materials  before  October  1, 

1991,  to  (1)  retain  original  markings  and 
labeling;  and  (2)  not  comply  with  the  UN 
packaging  standards  if  these  packages 
are  transported  prior  to  October  1,  2001. 
However,  as  of  October  1, 1992,  the 
"Inhalation  Hazard"  marking  specified 
in  §  172.313(a)  must  be  applied  to 
packages  filled  with  materials  meeting 
the  criteria  of  poisonous  by  inhalation. 
Until  October  1, 1994,  carriers  may  use 
either  new  "UN-based"  or  old  placards, 
as  indicated  in  the  placard  substitution 
table  provided  in  paragraph  (c)(2].  RSPA 
sets  forth  "mix  and  match"  guidelines  in 
S  171.14(c)(3)  for  operating  within  a  dual 
system  during  the  various  transition 
periods. 

Applicability 

The  provision  in  §  172.101(l)(l)(ii), 
which  allows  stocks  of  preprinted 
shipping  papers  and  package  markings 
to  continue  in  use  until  depleted  or  up  to 
one  year  from  the  eH'ective  date, 
whichever  is  less,  does  not  apply  as  an 
additional  one-year  extension  of  the 
effective  dates  contained  in  this  rule. 

Administrative  Notices 

A.  Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  section 


1(b)  of  Executive  Order  12291  and  is 
determined  not  to  be  a  major  rule. 
However,  it  is  a  significant  rule  under 
the  regulatory  procedures  of  the 
Department  of  Transportation  (44  FR 
11034).  This  rule  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.)  This  final  rule 
does  not  impose  additional  requirements 
and  has  the  net  result  of  reducing  costs 
imposed  under  the  final  rule  published 
in  the  Federal  Register  on  December  21. 
1990,  without  reducing  safety  (55  FR 
52402).  The  original  regulatory 
evaluation  of  the  final  rule  was  not 
modified  because  the  changes  made 
under  this  rule  will  result  in  minimal 
economic  impact  on  industry. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 
("Federalism").  It  has  no  substantial 
direct  effect  of  the  States,  on  the  current 
Federal-State  relationship,  or  the  current 
distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus  this  Hnal  rule 
contains  no  policies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612,  and  no 
Federalism  Assessment  is  required. 

C.  Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  rule,  I  certify 
this  rule  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act.  A 
regulatory  flexibility  analysis  is 
available  for  review  in  the  docket. 

D.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  December  21, 1990  final  rule, 
which  was  approved  by  the  O^ice  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35. 

E.  Regulatory  Information  Number 
(RIN) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified'Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 


list  of  Subjects  In  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste, 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  171,  as  amended  in  the  final 
rule  published  December  21, 1990  (55  FR 
52402),  is  further  amended  as  follows: 

PART  171-QENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803, 1804. 
1805. 1808, 1818;  49  CFR  Part  1. 

2.  Section  171.14,  as  revised  on  page 
52473,  is  revised  to  read  as  follows: 


9171.14    Transitional  I 

hnptacnsntinfl  requlreinenta  baaed  on  the 

UN  Recommendatlona. 

(a)  Purpose  and  scope.  A  rule 
published  in  the  Federal  Register  on 
December  21, 1990,  effective  October  1, 
1991,  resulted  in  a  comprehensive 
revision  of  this  subchapter  based  on  the 
UN  Recommendations.  The  purpose  of 
the  provisions  of  this  section  is  to 
provide  an  orderly  transition  to  the  new 
requirements,  so  as  to  minimize  any 
burdens  associated  with  them.  During  a 
transition  period  as  provided  herein, 
persons  may  elect  to  comply  with  either 
the  applicable  old  requirements  of  this 
subchapter  in  effect  on  September  30, 
1991,  or  the  new  requirements  of  this 
subchapter  appearing  in  the  December 
21, 1990  rule,  and  the  rule  published  in 
the  Federal  Register  on  September  18, 
1991,  effective  October  1, 1991. 

(b)  Transition  dates:  The  following 
transition  dales  apply  only  to  the  new 
requirements  in  the  December  21, 1990 
rule: 

(1)  October  1, 1991.  On  October  1. 
1991,  the  following  requirements  are 
effective: 

(i)  For  new  explosives,  the  hazard 
classification  procedures  as  set  forth  in 
subpart  C  of  part  173  (for  explosives)  of 
this  subchapter  and,  except  for  vehicle 
placarding,  hazard  communication 
requirements  (i.e.,  shipping  papers, 
emergency  response  information, 
package  markings,  and  labeling)  as  set 
forth  in  part  172  of  this  subchapter. 

(ii)  The  classification  of  materials 
poisonous  by  inhalation  meeting  the 
criteria  of  Division  2.3  (see  1 173.115(c) 
of  this  subchapter),  which  includes 
materials  assigned  Special  Provision  13 
in  column  7  of  the  {  172.101  table; 
Division  6.1  (see  i  173.133(a)  of  this 
subchapter);  or  are  otherwise  identified 
as  poisonous  by  inhalation  through  a 
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special  provision  in;  column  7  of  the 
§  172.101  table.  For  Buch  materials,  the 
words  "Poison-Inh^ation  Hazard"  or 
"Inhalation  Hazard*  as  required  by 
S  172.203(m)  or  by  Special  Provision  13, 
as  appropriate,  shal  be  entered  on 
shipping  papers  in  association  with  the 
basic  description.    { 

(iii)  For  infectious  substances,  except 
for  cultures  of  infectious  substances 
(etiologic  agents)  of  50  ml  (1.666  fluid 
ounces]  or  less  total  quantity  in  one 
package,  the  hazard  classification 
procedures  as  set  forth  in  i  173.134  of 
this  subchapter  and^  except  for  vehicle 
placarding,  hazard  Qonununication 
requirements  (i.e.,  sliipping  papers, 
emergency  response  information, 
package  markings,  and  labeling)  as  set 
forth  in  part  172  of  this  subchapter.  (For 
cultures  of  infectioua  substances 
(etiologic  agents)  of  50  ml  or  less  total 
quantity  hi  one  pad  age,  see  paragraph 
(b)(2Kii)  of  this  secti  Dn.) 

(2)  October  1. 199, '.  On  October  1. 

1992,  the  following  r  squirements  are 
effective: 

(i)  Hazard  commu  nication 
requirements  of  pari  172  of  this 
subchapter  (including  placarding 
requirements  of  sub]  lart  F  of  part  172  of 
this  subchapter)  for  ill  materials 
poisonous  by  inhala  ion.  which  includes 
materials  meeting  tb  b  criteria  in 
§S  173.115(c)  and  17 1.133(a)  of  this 
subchapter  or  mater  als  otherwise 
identified  as  poison(  us  by  inhalation 
throu^  a  special  pn  ivision  (or  assigned 
Special  Provision  13  in  cohunn  7  of  the 
S  172.101  table. 

(ii)  For  cultures  of  infectious 
substances  (etioIogi(i  agents)  of  50  ml 
(1.666  fluid  ounces)  or  less  total  quantity 
in  one  package,  the  hazard  classification 
procedures  as  set  fotth  in  S  173.134  of 
this  subchapter  and,  except  for  vehicle 
placarding,  hazard  communication 
requirements  (i.e.,  sh  ipping  papers, 
emergency  response  information, 
package  markings,  aid  labeling)  as  set 
forth  in  part  172  of  tlis  subchapter. 

(3)  October  1. 1993  On  October  1. 

1993.  the  following  n  quirements  are 
effective: 

(i)  ClassiBcation  a  id  hazard 
communication  requirements  in  part  172 
of  this  subchapter,  other  than  subpart  F 
(placarding),  and  pai  1 173  of  this 
subchapter,  that  wer>  not  previously  in 
effect; 

(ii)  Packaging  requirements  for  all 
materials  meeting  the  criteria  for 
poisonous  by  inhalafon; 

(iii)  Modal  segregation  requirements 
in  58  174.81  and  177.$4a  of  this 
subchapter,  and 

(iv)  All  other  requirements  of  the 
December  21, 1990,  r  lie  for  which  a 
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lengthier  transition  period  is  not 
provided  elsewhere  in  this  section. 

(4)  October  1. 1994.  On  October  1. 
1994,  the  foIlo«ving  are  effective: 

(i)  Placarding  requirements  in  subpart 
F  of  part  172  of  this  subchapter  that 
were  not  previously  in  effect;  and 

(ii)  Package  manufacturing  and 
marking  requirements  imder  the 
provisions  of  subpart  B  of  173,  subparts 
A.  a  D.  E,  F,  and  G  of  part  178,  and  part 
179  of  this  subchapter.  (DOT 
speciffcation  packagings  removed  from 
part  178  of  this  subchapter  by  the 
December  21, 1990,  rule  may  no  longer 
be  manufactured.). 

(5)  October  1, 1996.  On  October  1. 
1996,  requirements  in  parts  172  and  173 
of  this  subchapter  for  maintenance  and 
use  of  packagings  that  were  not 
previously  in  effect  are  effective.  (DOT 
specification  packagings  removed  from 
part  178  of  this  subchapter  by  the 
December  21, 1990,  rule  and  packaging 
authorizations  removed  from  part  173  of 
this  subchapter  by  the  December  21, 
1990,  rule  may  no  longer  be  used  in 
place  of  new  packaging  requirements.) 

(c)  Other  transitional  provisions — (1) 
Packages  filled  prior  to  October  1,  1991. 
Notwithstanding  the  marking  and 
labeling  provisions  of  subparts  D  and  E, 
respectively,  of  part  172,  and  the 
packaging  provisions  of  part  173  and 
subpart  B  of  Part  172  of  this  subchapter, 
a  package  may  be  offered  for 
transportation  and  transported  prior  to 
October  1,2001,  If  it— 

(i)  Conforms  to  the  old  requirements 
of  this  subchapter  in  effect  on 
September  3a  1991; 

(ii)  Is  filled  with  hazardous  materials 
prior  to  October  1. 1991; 

(iii)  Is  marked  "Inhalation  Hazard",  if 
appropriate,  in  accordance  with 
§  172.313  of  this  subchapter  or  Special 
Provision  13,  as  assigned  in  the  S  172.101 
table:  and 

(iv)  Is  not  emptied  and  refilled  on  or 
after  October  1. 1991. 

(2)  Transitional  placarding  provisions. 
Until  October  1. 1994.  placards  which 
conform  to  specifications  for  placeirds  in 
effect  on  September  30, 1991,  may  be 
used  in  place  of  the  placards  speciHed  in 
subpart  F  of  part  172  of  this  subchapter, 
in  accordance  with  the  following  table: 

Placard  SuBSTmmoN  Table 


F^ACARO  SuasrTUTKM  TABLE— 

Continued 


Hazard  cteM 
ordivwioo  No. 

Current  placard 
nam* 

Old(Sflpl30. 

199l)ptecard 

nama 

DIVISION  1.1 ... 
DIVISION  1.2... 
DrviSI0N1J„ 

EXPLOSIVES 

1.1. 
tXHLOSIVES 

EXPLOSIVES 
1.3. 

EXPLOSIVES  A. 
EXPLOSIVES  A. 
EXPLOSIVES  B. 

Hazard  das* 
or  division  No. 

Currant  placard 
nama 

OW(Se0L3O. 

1M1)  placard 

nama 

DIVISION  1.4... 

EXPLOSIVES 
1.4. 

DANGEROUS. 

DIVISION  1.S- 

EXPLOSIVES 

BLASTING 

l.i 

AGENTS. 

DIVISION  1.6  _ 

EXPLOSIVES 
1.& 

DANGEROUS 

DIVISION  2.1  ... 

FLAMMABLE 

FLAMMABLE 

GAS. 

GAS 

DIVISION  2.2  _ 

NONFLAMMA- 

NONFLAMMA- 

. 

BLE  GAS. 

BLE  GAS. 

DIVISION  i3... 

POISON  GAS„.    . 

POISON  GAS. 

CLASS  3 

FLAMMABLE 

FLAMMABLE. 

COMBUSTI- 

COMBUSTIBLE .. 

COMBUSTIBLE. 

BLE  LIOUIO. 

DIVISION  4.1  ... 

FLAMMABLE 

FLAMMABLE 

SOLID. 

SOLID 

DIVISION  4.2... 

SPONTANE- 

FLAMMABLE 

OUSLY 

SOLID 

COMBUSTI- 

BLE. 

DIVISION  4JJ.„ 

DANGEROUS 

FLAMMABLE 

WHEN  WET. 

SOUDW. 

DIVISION  5.1  _. 

OXIDIZER 

OXIDIZER. 

DIVISION  5.2... 

ORGANIC 

ORGANIC 

PEROXIDE. 

PEROXIDE. 

DIVISION  6.1, 

POISON 

POISON. 

PG  1  and  II. 

DIVISION  6.1, 

KEEP  AWAY 

(Nona  required.) 

PG  III. 

FROM  FOOD. 

. 

CLASS  7 

RADIOACTIVE 

RADIOACTTVE. 

CLASS  8._.. 

CORROSIVE 

CORROSIVE. 

CLASS  B 

CLASS9 

(Nona  requirsdj 

(3)  Intermixing  old  and  new 
requirements.  During  the  transition 
periods  provided  in  paragraph  (b)  of  this 
section,  it  is  recommended  that  hazard 
communication  requirements  be 
consistent  where  practicable,  Le., 
marking,  labeling,  placarding,  and 
shipping  paper  descriptions  should 
conform  to  either  the  old  requirements 
of  this  subchapter  in  effect  on 
September  30, 1991,  or  new  requirements 
of  this  subchapter  added  or  revised  by 
the  December  21. 1990,  rule,  without 
intermixing  of  communication  elements. 
However,  intermixing  is  permitted, 
during  the  applicable  transition  periods, 
for  packaging,  hazard  communication, 
and  handling  provisions,  as  follows; 

(i)  A  package  may  be  manufactured  to 
the  old  requirements  of  this  subchapter 
in  effect  on  September  30, 1991  (e.g.,  a 
DOT  17E  drum)  even  if  marked  and 
labeled  for  the  hazardous  material 
contained  therein  under  the  new 
requirements  of  this  subchapter 
appearing  in  the  December  21, 1990  rule: 

(ii)  A  package  may  be  manufactured 
to  the  new  requirements  of  this 
subchapter  appearing  in  the  December 
21, 1990  rule  (e.g.,  a  UN  4G  box)  even  if 
marked  and  labeled  for  the  hazardous 
material  contained  therein  under  the  old 
requirements  of  this  subchapter  in  effect 
on  September  30, 1991; 
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(iii]  If  either  shipping  names  or 
identification  numbers  are  identical,  a 
shipping  paper  may  display  the  old 
shipping  description  even  if  the  pscksge 
is  marked  and  labeled  under  the  new 
shipping  description; 

(iv)  If  either  shipping  names  or 
identiCcation  numbers  are  identical,  a 
shipping  paper  may  display  the  new 
shipping  description  even  if  the  package 
is  marked  and  labeled  under  the  old 
shipping  description; 

(vj  Either  old  or  new  placards  may  be 
used  durlAg  the  appropriate  placarding 
transition  period  regardless  of  whether 
old  or  new  shipping  descriptions  and 
package  markings  are  used:  and 

(vi)  Either  old  or  new  handling 
requirements,  including  segregation  and 
stowage,  may  be  used  during  the 
applicable  transition  period  (see 
paragraph  (b](3]  of  this  section). 

Istued  in  Waihinstoa  DC  tm  September 
11. 1991  under  authority  delegated  in  49  CFR 
parti, 

Travis  P.  Dungaa, 

Administrator,  Research  and  Special 
Programs  Administratwn. 
[FR  Doc.  22220  Filed  »-17-ei;  8:45  am] 
■tLUNQ  CODE  4t1»«S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmoaplMric 
Administration 

50  CFR  Parts  204  and  685 
[Docket  Na  •1034-1117] 

Palagic  Flsheriss  of  ths  Wastsm 
Pacific  Region 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Coiranerce. 
ACTION:  Final  rule;  publication  of  OMB 
control  numbers  and  announcement  of 
effectiveness  of  a  coQection-of- 
information  requirement 

summary:  NMFS  announces  the 
effectiveness  of  a  collection-of- 
infonnation  requirement,  whereby 
operators  of  pelagic  longline  vessels  in 
the  Western  Pacific  Region  are  required 
to  notify  the  Pacific  Area  Office  of 
landings  and/or  transshipments.  This 


rule  also  publishes  the  applicable  Office 
of  Management  and  Budget  (OMB) 
control  number  and  additional  control 
numbers  that  have  previously  been 
approved  by  OMB  but  that  have  not 
been  added  to  50  CFR  part  204. 

EFFECTivc  OATC  This  final  rule  and 
S  685.13.  published  May  13, 1991  (56  FR 
24731),  are  effective  September  30, 1991. 

FOR  TORTHCR  INFORMATION  CONTACT: 

Svein  Foogner,  Fisheries  Management 
Division.  Southwest  Region,  NMFS, 
Terminal  Island,  California  (213)  514- 
6660. 

SUPFLCMENTARY  INFORMATION:  A  final 
rule  to  implement  amendment  2  to  the 
Fishery  Management  Plan  for  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  was  published  May  31, 1991  (56 
FR  24731).  Section  685.13  of  that  rule 
requires  operators  of  longline  vessels  to 
contact  the  Pacific  Area  Office  within  12 
hours  of  the  vessel's  arrival  at  any  port 
in  the  FMP  fishery  management  area 
and  report  the  name  of  the  vessel,  name 
of  the  vessel  operator,  and  the  date  and 
time  of  each  landing  or  transshipment  of 
management  nnit  species  by  the  vessel 
since  its  previous  report  of  landings 
and/or  transshipments.  Because  that 
requirement  constitutes  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (WIA),  it 
could  not  be  enforced  before  OMB 
approval  of  the  requirement  Delayed 
enforcement  of  S  ^.13  was  announced 
in  the  May  13. 1991,  rule  pending  OMB 
approval.  OMB  has  approved  the 
collection-of-information  requirement 
under  OMB  control  number  0648-0214. 
Section  685.13  is  effective  September  30, 
1991,  and  will  be  enforced  from  that 
date  on. 

In  addition  to  the  notice  of  OMB 
approval.  OMB  control  numbers  that 
were  previously  obtained  but  not  added 
to  50  CFR  part  204  are  added  by  this 
rule. 

List  of  Subjects  in  50  CFR  Parts  204  and 
685 

Reporting  and  recordkeeping 
requirements. 


Dated:  Septmbera  19Bt. 
SamiMl  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  204  is  amended 
as  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  audiority  citation  iar  part  20* 
continues  to  read  as  follows: 

Auttioritv:  Paperwork  Reduction  Act  of 
198a  44  U.S.C.  3S01-aS20  (1962). 

2.  In  S  204.1(b),  the  table  is  amended 
by  removing  in  the  left-hand  column  the 
50  CFR  section  numbers  $  S  680.4 
through  681.5(c),  and  the  corresponding 
OMB  control  numbers  in  the  right-hand 
column,  and  adding  in  the  left-hand 
column,  in  numerical  order,  the 
following  50  CFR  section  numbers,  and 
adding  in  the  right-hand  column,  in 
corresponding  position,  die  following 
OMB  control  numbers: 

S  204.1    OMB  controtmimbers  assigned 
pursuant  to  ttw  Papenvorti  Reduction  Act 


50  OH  part  or  MCtion  wnerv 

Ct«r«nlOMB 

control  numbar 

(al  numbors  beam 

•««0S4S-) 

th6  infofnvlion  ootocbon 
requtremsnt  it  localed 

•              •              • 

•                               • 

J6804 

-0204 

J  680.5 

-0214 

8680.10 

-0204 

5681.4 _ _ 

-0204 

86815     , 

-0814 

8681  10 

-0214 

868125 

-0214 

8  683  4 _ _ 

-0214 

868J9 

-0204 

866321 .,., 

-0204 

ftMH9A 

-0204 

8683  27 

-0214 

8  683.29 

-0214 

8685  4 „ 

-eei4 

8  68.')  8 _ 

-«K>4 

}Afl>;a 

-0204 

8<Mtf?ii    

-0214 

8  685. 1 3 

-0214 

868514 

-0214 

868515 

-0204 

•                               •                               • 

• 

[FR  Doc.  91-22162  Filed  9-17-91: 8.<45  am] 
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This  section  of  the  pEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  df  rules  and 
regulations.  The  purQose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  tt>e  {adoption  of  the  final 
rules. 

I 

RESOLUTION  TRU^  CORPORATION 

12  CFR  Part  1608 
RIN-3205-AA17 

Real  Estate  Appraisals 

agency:  Resolutionl  Trust  Corporation. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  RTCJ  is  proposing  to 
amend  part  1608  to^xempt  additional 
transactions  from  tie  requirements  of 
the  final  appraisal  ijule  "(the  RTC  fmal 
rule")  published  onkugust  22, 1990  (55 
FR  34219).  If  adopted,  the  proposed 
amendment  would:  (1)  Eliminate  the 
requirement  for  regtilated  institutions  to 
obtain  appraisals  b;  i  certified  or 
licensed  appraisers  for  real  estate- 
related  Financial  transactions  having  a 
value,  as  defined  inithe  RTC  final  rule, 
of  $100,000  or  less;  ^2]  permit  regulated 
institutions  to  use  empraisals  prepared 
for  loans  insured  orjguaranteed  by  an 
agency  of  the  federal  government  if  the 
appraisal  conforms  to  the  requirements 
of  the  federal  insuri  r  or  guarantor  and 
(3)  add  a  definition  }f  "real  estate"  and 
"real  property"  to  c  arify  that  the 
appraisal  regulation  does  not  apply  to 
mineral  rights,  timber  rights,  or  growing 
crops. 

The  RTC  is  solici  ing  comments 
regarding  all  aspecl  s  of  this  proposed 
amendment  to  the  RTC  final  rule.  All 


by  the  RTC  will  be 
appropriate 


JMI 


comments  received 
reviewed  and  given 
consideration. 

dates:  Comments  i^ust  be  received  by 
November  18, 1991. 

ADDRESSES:  Commi  ints  should  be 
directed  to:  John  M,  Buckley,  Jr., 
Executive  Secretarjf,  RTC,  801 17th 
Street,  NW.,  Washington,  DC  20434. 
Comments  may  be  tiand  delivered  to 
room  314  on  business  days  between  8:30 
a.m.  and  5  p.m.  Comments  may  also  be 
inspected  in  the  RTC  Reading  Room 
between  9  a.m.  andjs  p.m.  on  business 
days.  (FAX  number^  (202)  416-4753.) 
FOR  FURTHER  INFORlMATtON  CONTACT: 
Kathleen  Riley,  Re\  iew  Appraiser,  (202) 


416-2185,  David  R.  Wiley,  Senior  Asset 
Specialist,  (202)  416-7136,  or  Robert 
Dodge,  Assistant  Director  for  Real 
Estate  Management  (202)  416-7475. 
Resolution  Trust  Corporation,  801 17th 
Street.  NW.,  Washington,  DC  20434. 
SUPPLEMENTARY  INFORMATION:  Title  XI 

of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
("FIRREA")  directed  the  RTC,  and  the 
five  financial  institutions  regulatory 
agencies,*  to  publish  appraisal  rules  for 
federally  related  transactions  within  the 
jurisdiction  of  each  agency.  In 
accordance  with  statutory  requirements, 
RTC's  final  rule  set  minimum  standards 
for  appraisals  used  in  connection  with 
federal  related  transactions  and 
identified  those  federally  related 
transactions  that  require  a  State 
certified  appraiser  and  those  that 
require  either  a  State  certified  or 
licensed  appraiser.  The  RTC  final  rule 
was  published  August  22, 1990  (55  FR 
34219). 

When  Services  of  Appraiser  Required 

Section  1121  of  FIRREA,  12  U.S.C. 
3350,  defines  a  "federally  related 
transaction"  as  a  real  estate-related 
financial  transaction  which,  inter  alia, 
requires  the  services  of  an  appraiser.  In 
the  notice  of  proposed  rulemaking 
published  February  22, 1990  (55  FR 
6283),  the  RTC  stated  its  intention  not  to 
require  the  services  of  a  certified  or 
licensed  appraiser  for  transactions 
below  a  $15,000  threshold  and  asked  for 
specific  comment  on  "the  amount  and 
appropriateness  of  the  de  minimis  level" 
(referred  to  herein  as  "the  threshold 
level")  below  which  the  services  of  an 
appraiser  would  not  be  required. 

The  RTC  only  received  seven 
comments  on  the  threshold  level 
provision,  and  these  seven  conunents 
did  not  yield  a  consensus  of  opinion. 
One  comment  letter  suggested  no 
threshold  level,  some  comment  letters 
expressed  the  opinion  that  the  level 
should  be  lower,  some  comment  letters 
expressed  support  of  the  level,  while 
others  believed  that  the  level  should  be 
raised  to  $50,000  or  $100,000.  Because 
title  XI  of  FIRREA  expressed  a 
preference  for  uniform  appraisal  rules 


'  These  are:  the  Board  of  Governors  of  the 
Federal  Reserve  System  ( "FRB").  the  Offlce  of  the 
Comptroller  of  the  Currency  ("OCC"),  the  Federal 
Deposit  Insurance  Corporation  ("FDIC").  the  Office 
of  Thrift  Supervision  ("OTS").  and  the  National 
Credit  Union  Administration  ("NCUA"). 


among  the  RTC  and  the  five  financial 
institutions  regulatory  agencies,  and 
since  the  few  comments  received  by  the 
RTC  were  incongruous,  the  RTC  set  the 
threshold  level  at  $50,000  based  on  its 
understanding  that  the  other  agencies 
intended  to  adopt  a  $50,000  threshold 
amount.  In  their  respective  final  rules, 
the  RTC,  OCC.  FDIC,  OTS,  and  NCUA 
adopted  a  $50,000  threshold,  while  the 
FRB  adopted  a  threshold  of  $100,000. 

Subsequent  to  adoption  by  the  OCC 
and  FDIC  of  their  respective  final  rules, 
individual  bankers  and  representatives 
of  associations  representing  a  broad 
range  of  banks  have  contacted  the  OCC 
and  FDIC  to  request  that  the  threshold 
level  be  raised.  After  giving 
consideration  to  the  requests  of  these 
bankers,  along  with  consideration  of 
opposing  views  raised  by  certain  other 
groups,  the  OCC  and  FDIC  are 
proposing  to  amend  the  threshold  level 
from  $50,000  to  $100,000,  having 
concluded  that  the  experience  of  these 
bankers  has  indicated  that  the  increased 
cost  and  delay  associated  with 
obtaining  appraisals  that  conform  to  the 
OCC  and  FDIC  rules  for  transactions 
below  $100,000  outweigh  any  benefits 
that  might  be  obtained  from  requiring 
appraisals  by  certified  or  licensed 
appraisers  for  these  transactions  or 
strict  application  of  the  standards.  OTS 
is  also  proposing  to  amend  the  threshold 
level  from  $50,000  to  $100,000. 

The  role  of  the  RTC  differs  from  that 
of  the  five  regulatory  agencies  cited  in 
footnote  1  in  that  the  RTC  is  primarily  a 
liquidator  of  assets,  while  the  five 
regulatory  agencies'  mission  involves 
supervision  of  institutions  originating 
new  lending  transactions,  including  real 
estate  related  financial  transactions. 
Subsequent  to  the  adoption  of  its  final 
rule,  the  RTC  has  not  received  requests 
similar  to  those  discussed  above  that 
were  received  by  the  OCC  and  FDIC. 
However,  the  RTC  stated  in  its  response 
to  comments  in  the  RTC  final  rule  that  it 
may  change  the  threshold  level  should 
additional  experience  indicate  that  a 
different  level  is  appropriate. 

In  light  of  the  preference  for  uniform 
appraisal  rules  among  the  RTC  and  the 
five  financial  institutions  regulatory 
agencies,  and  the  RTC's  role  as 
liquidator,  the  RTC  believes  that  the 
threshold  amount  raised  to  $100,000 
continues  to  project  federal  financial 
and  public  policy  interests  while 
reducing  the  cost  of  compliance  to  the 
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public  and  RTC  regulated  institutions. 
For  (ransactions  below  the  thre&bold 
level,  the  RTC  does  not  intend  to 
discoura^  any  RTC  regulated 
institutioa  from  obtaining  an  appraisal 
in  accordance  with  this  regulation.  In 
additioa,  any  real  estate-related 
Hnancial  transaction  that  does  not 
require  an  appraisal  will  still  have  to 
comply  with  the  RTC  policies  and 
procedures.  Pursuant  to  these  policies 
and  procedures,  all  institutions  must 
obtain  an  adequate  evaluation  of  the 
real  estate  property  or  collateral  by  a 
competent  person  (who  need  not  be  a 
certified  or  licensed  appraiser)  before 
entering  into  any  real  estate-related 
financial  transaction  below  the 
threshold  level 

Also,  the  RTC  realizes  that  reliable 
appraisals  will  still  be  required  by 
FNMA,  FHLMC,  and  GNMA  for 
collateral  of  any  loans  that  will  be 
securitized  and  sold  into  the  secondary 
mortgage  market,  even  if  appraisals  are 
not  required  under  this  proposed 
amendment  to  the  RTC  fmal  rule. 
Finally,  the  proposed  change  in 
increasing  the  threshold  level  may 
enhance  the  RTC's  ability  to  sell  real 
estate  assets  in  a  timely  manner  without 
incurring  delays  associated  with 
obtaining  an  appraisal.  Such  would 
further  RTCs  legislative  mandate  of 
maximizing  the  net  present  value  return 
from  the  sale  of  assets  of  regulated 
institutions  under  the  jurisdiction  of  the 
RTC. 

The  requirements  of  title  XI  of 
FIRREA  apply  to  federally  related 
transactions.  See  FIRREA  section  1110, 
12  U.S.C.  3339  (requiring  the  RTC  to 
prescribe  standards  for  "the 
performance  of  real  estate  appraisals  in 
connection  with  federally  related 
transactions")  (emphasis  supplied); 
FIRREA  section  1112. 12  U.S.C.  3341 
(requiring  the  RTC  to  prescribe  "which 
categories  of  federally  related 
transactions  should  be  appraised  by  a 
State  certified  appraiser  and  which  by  a 
State  licensed  appraiser")  (emphasis 
supplied).  "The  term  'federally  related 
transaction'  means  any  real  estate- 
related  financial  transaction  which 
*  *  *  requires  the  services  of  an 
appraiser."  FIRREA  section  1121. 12 
U.S.C.  3350(4).  Title  XI  of  FIRREA  docs 
not  require  tfie  use  of  an  appraiser  in 
connection  with  all  real  estate-related 
financial  transactions,  nor  does  it 
identify  any  class  of  real  estate-related 
financial  transactions  for  which 
financial  institutions  must  obtain  the 
services  of  an  appraiser. 

The  RTC  is  responsible  for  ensuring 
ine  proper  operations  of  its  regulated 
institutions  and,  under  12  U.S.C. 


1441a(b)(12).  1621(c)t2MC)  and  3331-51. 
the  RTC  is  authorized  to  issue  rules  and 
regulations  to  carry  out  that 
respoosibiUty.  This  authority  permits  the 
RTC  to  determine  by  regulation  when 
the  services  of  an  appraiser  should  be 
required  in  connection  with  a  real 
estate-related  financial  transaction 
involving  an  RTC  regulated  institution. 
In  light  of  the  foregoing,  the  RTC  now 
proposes  to  amend  1 1606.3{aKl)  to 
increase  the  threshold  level  firom  $50,000 

to  $ioo,ooa 


Govei 


at  Guaranteed  Loans 


The  RTC  also  proposes  to  amend 
S  1608.3  to  add  a  new  paragraph  (aM6] 
which  would  exempt  bom  the  appraisal 
requirement  any  transaction  involving  a 
loan  insured  or  guaranteed  by  an  agency 
of  the  federal  government  if  that  loan  is 
supported  by  a  current  appraisal  that 
meets  the  standards  of  the  Federal 
agency  providing  the  insurance  or 
guarantee.  The  RTC  is  proposing  this 
amendment  in  response  to  concerns 
about  the  differences  in  requirements  for 
appraisals  under  the  RTCs  final  rule 
and  appraisals  required  by  various 
federal  agencies  insuring  or 
guaranteeing  the  loans. 

Because  of  differences  in  appraisal 
requirements,  it  has  not  always  been 
clear  what  appraisal  rules  were 
applicable  to  particular  transactions. 
Moreover,  some  entities  have  been  told 
that  certain  federal  loan  insurance  or 
guarantee  programs  do  not  allow  their 
appraisers  to  report  any  additional 
information  in  an  appraisal  or  prepare  a 
supplement  to  an  appraisal  which 
includes  information  beyond  that 
required  on  the  agency's  appraisal  form. 
Consequently,  some  entities  believed 
that  they  were  required  to  obtain  two 
separate  appraisals  in  order  to  comply 
with  the  requirements  of  the  Federal 
insurer  or  guarantor  and  the 
requirements  of  the  appraisal 
regulations  promulgated  pursuant  to 
TiUe  XI  of  FIRREA. 

The  proposed  amendment  would 
eliminate  this  problem  by  exempting 
those  transactions  that  involve  federally 
insured  or  guaranteed  loans  from  RTC's 
final  rule  if  the  transaction  is  supported 
by  a  current  appraisal  that  conforms  to 
the  requirements  of  the  insuring  or 
guaranteeing  agency.  The  RTC  believes 
that  the  appraisal  standards  of  the 
federal  agencies  that  insure  or  guarantee 
loans  protect  federal  financial  and 
public  policy  interests  in  those  real 
estate-related  financial  transactions. 
Consequently,  requiring  these 
transactioiis  to  meet  additional 
appraisal  requirements  would  increase 
costs  for  RTC  regulation  institutions  and 
consumers  of  federally  insured  or 


farthering  the  puipoaes  for  whicfa  title  XI 
of  FIRREA  was  enacted. 

Definition  of  "Real  Estate"  mni  "Real 
Property" 

Finally,  the  RTC  is  proposing  a 
technical  amendment  which  adds  a 
definition  of  "real  estate"  and  "real 
property"  to  the  RTC  final  rule.  This 
change  is  being  made  in  response  to 
questions  concerning  the  application  of 
the  RTC  final  rule  to  interests  in  real 
property  such  as  mineral  rights,  standing 
timber  and  growing  crops. 

Title  XI  of  FIRREA  does  not  define 
"real  estate"  or  "real  property"  nor  does 
the  context  in  which  these  terms  are 
used  unambiguously  suggest  that  the 
terms  are  intended  to  have  different 
technical  meanings.  For  instance,  "real 
estate-related  financial  transaction"  is 
defined  as: 

any  transaction  invohring  (A)  the  sale,  lease. 
purchase,  investment  ki  or  exchange  of  real 
property,  including  interests  in  property,  or 
the  financing  thereof  (B)  the  rerinancing  of 
real  property  or  interests  in  real  property; 
and  (C)  the  use  of  real  property  or  interests  in 
property  as  aecarity  for  a  loan  or  investntent. 
including  mortgage-backed  secttrities. 

FIRREA  secUon  1121(5).  12  U.S.C.  3350. 
Title  XI  of  FIRREA  also  directs  the  RTC 
to  issue  regulations  requiring  "that  real 
estate  appraisals  be  performed  in 
accordance  with  generally  accepted 
appraisal  standards  promulgated  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation."  (Emphasis 
supplied.)  The  Appraisal  Foundation's 
standards,  the  Uniform  Standards  of 
Professional  Appraisal  Practice 
("USPAF'].  have  separate  definitions  for 
real  property  ("the  interest,  benefits,  and 
rights  inherent  in  the  ownership  of  real 
estate")  and  real  estate  ("an  identified 
parcel  or  tract  of  land,  including 
improvements,  if  any").  USPAP  also 
recognizes  that  the  terms  are  used 
interchangeably  in  some  jurisdictions. 
In  its  final  rule,  the  RTC  used  "real 
property"  and  "real  estate" 
interchangeably  to  mean  interests  in  an 
identified  parcel  or  tract  of  land  and 
improvements.  However,  it  is  not  dear 
whether  these  terms  were  intended  to 
include  mineral  rights,  timber  rights,  or 
growing  crops,  since  valuation  of  such 
interests  generally  requires  the  services 
of  a  professional  other  than  a  real  estate 
appraiser.  The  proposed  amendment 
makes  the  RTC's  intent  clear  by  defming 
"real  property"  and  "real  estate"  for 
purposes  of  the  appraisal  regulation  as 
"an  identified  paroel  or  tract  of  land, 
including  easements,  rights  of  way, 
undivided  or  future  interests  and  similar 
rights  in  a  tract  of  land,  but  exdoding 
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mineral  rights,  timber  rights,  or  growing 
crops." 

Public  Comment 

Public  comment  s  solicited  on  all 
aspects  of  this  pro]  losed  amendment  to 
the  RTC  final  rule,  land  the  RTC  will 
consider  all  comments  received.  All 
commenters  are  advised  that,  pursuant 
to  the  Administrative  Procedure  Act,  all 
information  provided  to  the  RTC  will  be 
available  for  public  inspection.  To  assist 
the  RTC  in  compili  ig  and  analyzing  the 
comments,  the  RTC  requests  that 
commenters  use  th;  following  format: 

A.  When  Servict  s  of  Appraiser 
Required. 

B.  Exemption  of  "Government 
Guaranteed  Loans. 

C.  Definition  of '  Real  Property"  or 
"Real  Estate." 

D.  Other  comme^  its. 

All  comments  ar ;  voluntary.  It  is  not 
required  that  comi^ents  be  provided  in 
the  format  outlined  above. 

Regulatory  Flexibiity  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibiity  Act,  the  Board  of 
Directors  of  RTC  certifies  that  these 
changes,  if  adopted,  are  not  expected  to 
have  a  significant  negative  economic 
impact  on  a  substantial  number  of  small 
entities.  J 

Overall,  the  RTCJ  expects  the  changes 
to  benefit  consumers  and  RTC  regulated 
institutions  regardl  >ss  of  size  by 
reducing  costs  witl  out  substantially 
increasing  the  risk  sf  loss  for  the 
institutions  arising 'from  fraudulent  or 
inaccurate  appraisals  of  real  estate 
collateral.  Accordii  igly,  the  changes 
should  not  substan  :ially  increase  the 
risk  of  loss  to  the  f(  ideral  deposit 
insurance  fund  aris  ing  from  the  affected 
transactions. 

Paperwork  Redact  on  Act 

This  notice  of  pn  tposed  rulemaking 


contains  a  progran' 


collection  of  infom  ation  already 


approved  by  the  O 
and  Budget  (0MB) 


control  number  32C  5-0003.  The 


collection  appears 


change  to  a 


fice  of  Management 
and  assigned  the 


at  S  1608.4.  This 


program  change  hais  been  submitted  to 
OMB  for  review  ar^  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  IMO  (44  U.S.C. 
3504(h)).  The  change  would  reduce  the 
burden  by  raising  ^e  threshold  dollar 
value  of  transactiotis  requiring  an 
appraisal  from  $5OJD0O  to  $100,000.  The 


estimated  average 


laperwork  burden 


contained  in  this  R  TC  final  rule,  if 
amended  as  propoi  ed,  is  described  in 
the  table  below. 

Number  of  Respondents:  825. 

Annual  Hours  pe  r  Respondent:  24.7. 


Total  Recordkeeping  Burden:  20,400. 

This  estimate  represents  the  average 
hours  that  are  in  excess  of  what 
institutions  should  prudently  already  be 
expending.  Comments  concerning  the 
accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  addressed  to  John  M.  Buckley, 
Jr.,  Executive  Secretary,  RTC,  801 17th 
Street  NW.,  Washington,  DC  20434,  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3064-0103),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  1608 

Banks,  Banking,  Mortgages,  Real 
estate  appraisal,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  1608  of  chapter  XVI  of 
title  12  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  1608— APPRAISALS 

1.  The  authority  citation  for  part  1608 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1441a(b)(12), 
1821(c)(2)(C),  and  3331-51. 

2.  In  §  1608.2,  existing  paragraphs  (g) 
through  (k)  are  redesignated  as 
paragraphs  (h)  through  (1)  and  a  new 
paragraph  (g)  is  added  to  read  as 
follows: 

§1608.2    Definitions. 

***** 

(g)  Real  estate  or  real  property  means 
an  identified  parcel  or  tract  of  land, 
including  easements,  rights  of  way, 
undivided  or  future  interests  and  similar 
rights  in  a  tract  of  land,  but  excluding 
mineral  rights,  timber  rights,  and 
growing  crops. 
***** 

3.  In  S  1608.3,  paragraphs  (a) 
introductory  text,  (1),  (4)(iv)  and  (5)  are 
revised  and  new  paragraph  (a)(6)  is 
added  to  read  as  follows: 

§  1608.3    Appraisals  not  required; 
transactions  requiring  a  State  certified  or 
licensad  appraiser. 

(a)  Appraisals  not  required.  An 
appraisal  is  not  required  for  any  real 
estate-related  financial  transaction  in 
which: 

(1)  The  transaction  value  is  $100,000 
or  less,  except  as  provided  pursuant  to 
published  procedures  to  be  established 
for  individual  transactions  where 
variances  io  facts  and  circumstances 
indicate  that  a  different  standard  is 
appropriate: 


(4)  *  *  * 

(iv)  There  has  been  no  evidence  of  an 
obvious  and  material  deterioration  in 
market  conditions  or  physical  aspects  of 
the  property  which  would  threaten  the 
institution's  collateral  protection; 

(5)  A  regulated  institution  purchases 
pooled  loans  or  interests  in  real 
property,  including  mortgage-backed 
securities,  provided  that  the  appraisal 
prepared  for  each  pooled  loan  or  real 
property  interest  met  the  requirements 
of  this  regulation,  if  applicable,  at  the 
time  of  origination;  or 

(6)  A  regulated  institution  makes  or 
purchases  a  loan  secured  by  real  estate, 
which  loan  is  insured  or  guaranteed  by 
an  agency  of  the  United  States 
government  and  is  supported  by  an 
appraisal  that  conforms  to  the 
requirements  of  the  insuring  or 
guaranteeing  agency. 
***** 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  10th  day  of 
September,  1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr.. 
Executive  Secretary, 
|FR  Doc.  91-22460  Filed  9-17-91;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Oh.  II 

All-Terrain  Vehicles;  Termination  of 
Rulemaking  Proceeding 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Termination  of  rulemaking 

proceeding. 

summary:  In  this  notice,  the  commission 
announces  that  it  is  terminating  its 
rulemaking  proceeding  to  address  risks 
associated  with  all-terrain  vehicles 
(ATVs).*  The  currently  available 
information  does  not  show  that  there 
are  any  modifications  to  the  design  of 
currently-produced  four-wheel  ATVs 
that  would  reduce  injuries  and  deaths. 
Therefore,  a  product  standard  that 
would  adequately  reduce  deaths  and 
injuries  from  ATVs  is  not  feasible  at  this 
time.  The  Commission  also  has 


■  The  Commission  voted  2  to  1  to  approve  this 
notice  terminating  the  rulemal(ing  proceeding  for 
ATVs.  Chairman  Jacqueline  Jones-Smith  and 
Commissioner  Carol  Dawson  voted  to  approve  the 
notice.  Commissioner  Anne  Graham  dissented,  and 
a  copy  of  her  separate  opinion  (which  references 
her  statement  of  May  15, 1991,  on  ATVs)  can  be 
obtained  from  the  Commission's  Office  of  the 
Secretary. 
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concluded  that  an  overall  ban  of  ATVs 
is  not  appropriate  because  a  large 
portion  of  ATV  use  is  for 
nonrecreational  purposes,  because 
ATVs  provide  signiflcant  recreational 
value,  and  because  there  are  no  close 
substitutes  for  the  product 

In  1985,  the  Commission  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  that  commenced  a  rulemaking 
proceeding  for  ATVs.  In  the  years 
immediately  preceding  the  ANPR,  the 
sales  of  ATVs  and  injuries  and  deaths 
as  a  result  of  ATV  accidents  had  risen 
dramatically.  During  this  time.  ATVs 
were  predominantly  three-wheel 
vehicles,  which  are  less  stable  than  four- 
wheel  ATVs. 

In  1987,  the  Commission  requested  the 
United  States  Department  of  Justice  to 
bring  an  action  on  the  Commission's 
behalf  under  section  12  of  the  consumer 
Product  Safety  Act  (CPSA)  to  declare  . 
ATVs  to  be  an  imminently  hazardous 
consumer  product.  During  the 
preparation  of  this  action,  negotiations 
were  conducted  with  the  ATV  industry 
concerning  actions  that  could  be  taken 
to  reduce  the  deaths  and  injuries 
associated  with  ATVs.  As  a  result,  the 
Commission  and  the  major  distributors 
of  ATVs  filed  preliminary  consent 
decrees  in  the  United  States  District 
Court  for  the  District  of  Columbia  at  the 
same  time  the  section  12  action  was 
filed.  Final  consent  decrees  were 
approved  by  the  court  on  April  28, 1988. 

In  the  final  consent  decrees,  the  ATV 
distributors  agreed  to  halt  the 
distribution  of  three-wheel  ATVs,  to 
label  ATVs  with  four  types  of  warnings, 
to  recommend  that  children  under  age  16 
should  not  ride  ATVs  with  engines  over 
90  cubic  centimeters  (cc)  in  size,  to  place 
safety  posters  in  dealerships,  to  offer  a 
safety  video,  to  offer  ATV  purchasers 
and  their  immediate  families  a  free  rider 
training  course,  to  run  prime  time 
television  spots  in  the  fall  of  1988,  and  to 
include  safety  messages  in  all 
subsequent  advertising  and  promotional 
materials. 

In  the  consent  decrees,  the 
distributors  also  agreed  to  engage  in  a 
good  faith  effort  over  a  four-month 
period  to  develop  a  voluntary  safety 
standard  for  ATVs  that  would  be 
acceptable  to  the  Commission.  At  the 
end  of  the  four-month  period,  the 
distributors  submitted  (1)  a  product 
standard  that  did  not  have  a  provision 
for  lateral  stability,  (2)  an  agreement  to 
maintain  minimum  levels  of  lateral 
stability,  and  (3)  an  18-month  plan  to 
develop  a  test  to  address  lateral 
stability  performance.  The  Commission 
considered  the  combination  of  the 
product  standard  and  the  agreement  to 
maintain  a  minimum  level  of  lateral 


stability  to  be  acceptable.  According  to 
the  industry,  there  has  been  virtually 
complete  adherence  to  the  product 
standard  and  lateral  stability 
agreements  since  that  time. 

The  lateral  stability  of  new  ATVs  was 
increased  considerably  by  the 
requirement  in  the  consent  decrees  that 
new  3-wheel  ATVs  cannot  be  sold. 
Four-wheel  ATVs  typically  have  a 
higher  degree  of  lateral  stability  than  do 
three-wheelers.  Further,  each  distributor 
subject  to  the  consent  decrees  agreed 
individually  with  the  Commission  that  in 
the  future  that  company  would  not  make 
ATVs  with  a  static  lateral  stability  that 
is  less  than  that  of  the  four-wheel  model 
with  the  lowest  static  stability  in  its 
1988  production.  Further  investigations 
by  the  Commission's  sta^  did  not 
provide  evidence  that  injuries  and 
deaths  from  sideways  rollover  could  be 
significantly  reduced  by  further  changes 
to  currently-marketed  ATVs. 

Since  1985,  there  have  been 
substantial  gains  in  ATV  safety.  For  all 
ATVs  in  use,  the  injury  rate  (per  ATV) 
from  1985  to  1989  for  both  the  general 
ATV-riding  population  and  ATV  riders 
below  16  years  of  age  dropped  by  about 
50  percent.  The  death  rate  (per  ATV) 
declined  by  about  40  percent  for  the 
same  period.  This  decline  in  the  number 
of  deaths  is  encouraging,  but  there  still 
were  about  250  deaths  from  ATVs  in 
1989.  Thus,  ATV  riding  is  still  a 
hazardous  activity,  and  it  is  important 
that  consumers  still  be  advised  of  the 
dangers  and  how  to  reduce  the 
likelihood  of  accidents. 

The  Commission  remains  especially 
concerned  about  the  number  of  children 
under  age  16  who  are  injured  or  killed  in 
ATV  accidents.  To  address' this  concern, 
the  distributors  of  ATVs  agreed  to 
conduct  undercover  inspections  of 
dealers  and  to  take  action  to  terminate 
the  franchises  of  dealers  that  do  not 
comply  with  the  age  recommendations 
of  the  consent  decrees.  The  Commission 
will  continue  to  monitor  the 
effectiveness  of  this  program. 

The  Commission  has  no  statutory 
authority  to  prohibit  children  from  riding 
ATVs  that  have  already  been 
purchased.  Nevertheless,  the 
commission  could  seek  a  ban  of  those 
future  sales  of  ATVs  where  it  is 
intended  at  the  time  each  ATV  is  sold 
that  it  will  be  used  by  persons  under  age 
16.  The  Commission  is  not  pursuing  this 
regulatory  action  at  this  time,  in  part 
because  it  cannot  show  that  a  ban  of 
ATVs  for  use  by  children  would  be  more 
effective  in  preventing  such  use  than 
will  the  existing  threat  of  termination  of 
dealers'  franchises  for  failure  to  follow 
the  age  recommendations  in  the  consent 
decrees. 


In  the  future,  the  Commission  will 
monitor  (1)  compliance  by  the 
distributors  with  the  consent  decrees, 
and  (2)  the  decrees'  effectiveness  in 
preventing  persons  under  age  16  from  . 
riding  adult-size  ATVs,  and  the 
effectiveness  of  the  rider  training 
programs.  The  Commission's  staff  is 
also  evaluating  actions  that  could  be 
taken  to  promote  ATV  safety  at  the 
State  level  of  government. 

ADDRESSES:  Copies  of  documents 
relating  to  the  rulemaking  proceeding  for 
ATVs  can  be  obtained  by  writing  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
492-6800. 

FOfl  FURTHER  INFORMATION  CONTACT 

Robert  Frye,  Consumer  Product  Safety 
Commission.  Washington.  DC  20207, 
telephone  (301)  492-6470. 

SUPPLEMENTARY  INFORMATION: 

A.  The  Product 

ATVs  are  three-  or  four-wheel  off- 
road  vehicles  with  handlebar  steering 
and  a  seat  that  is  straddled  by  the 
operator.  ATVs  use  large,  low-pressure 
tires  that  are  suitable  for  traversing  a 
wide  variety  of  terrain.  The  industry 
definition  limits  ATVs  to  50  inches  or 
less  in  overall  width  with  an  unladen 
dry  weight  of  less  than  600  lbs.  In  order 
to  ensure  traction,  the  rear  wheels  are 
connected  by  a  solid  rear  axle,  which  is 
driven  by  the  engine;  in  other  words, 
most  ATVs  have  no  differential.  This 
makes  it  difficult  to  turn  an  ATV 
because  the  solid  axle  has  a  tendency  to 
force  the  ATV  to  go  straight.  To  avoid 
this,  the  operator  unweights  the  inside 
wheels  of  the  ATV  by  shifting  his  or  her 
weight  to  allow  the  wheels  to  slip. 

Although  the  ATV  needs  to  be 
unweighted  by  the  operator  as  described 
above,  the  operator  may  need  to  lean  to 
the  inside  of  the  turn  to  prevent  any 
tendency  of  the  ATV  to  turn  over.  Also, 
the  operator  needs  to  shift  his  or  her 
weight  to  the  front  of  the  vehicle  when 
going  uphill,  to  the  rear  of  the  vehicle 
when  going  downhill,  and  to  the  uphill 
side  when  going  across  a  hill,  in  order  to 
increase  the  stability  of  the  vehicle 
under  those  conditions.  The  need  for  the 
operator  to  shift  his  or  her  body  to  help 
the  vehicle  turn  and  to  maintain  its 
stability  is  what  is  meant  by  the  "rider- 
interactive"  nature  of  ATVs.  ATV 
manufacturers  caution  against  riding  on 
pavement,  on  public  roads,  or  with  a 
passenger. 

ATVs  come  in  a  variety  of 
combinations  of  features  such  as  weight, 
power,  and  utilitarian  attachments.  A 
given  ATV  may  be  relatively  more 
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such  as  utility, 

,  sport  riding,  or 

However,  a  given  ATV 

in  more  than  one 
half  of  ATV  drivers 
ATVs  used 
nonl'ecreational  purposes 
time,  and  about  11 
,  ^TVs  exclusively  for 
aciivities.  Overall, 
ATV  use  is  for 


coming , 


suited  to  appiicati 
general  purpose 
competition 
typically  can  be 
way.  In  1969,  aboui 
from  households 
their  ATVs  for 
at  least  some  of  th( 
percent  used  their 
nonrecreational 
about  30  percent  o 
nonrecreational  pu^oses 

B.  Background 

In  the  spring  of  lb84,  the  Commission 
began  an  investiga  ion  of  ATV-related 


accidents  because 


)f  a  surge  in  the 


number  of  deaths  a  nd  injuries  from  such 


accidents  which  fo 


lowed  a  large 


range  of  possible 
o  address  the  safety 


increase  in  the  nun  ber  of  these  vehicles 
being  sold.  On  Apr  1  3, 1985,  the 
Commission  establ  shed  a  Task  Force  to 
study  risks  associa  ;ed  with  ATVs.  On 
May  31, 1983,  the  C  ommission  published 
an  advance  notice  )f  proposed 
rulemaking  (ANPR  in  the  Federal 
Register.  50  PR  231  19.  In  the  ANPR,  the 
Commission  announced  that  it  was 
considering  a  wide 
regulatory  options 
concerns  about  AT  Vs  and  solicited 
comments  on  a  nur  iber  of  issues. 
Among  the  options  discussed  in  the 
ANPR  were  volunt;  iry  standards, 
mandatory  standards  or  bans,  an  action 
in  federal  court  to  <  eclare  ATVs  to  be 
an  imminent  hazari  I  under  section  12  of 
the  Consumer  Prod  act  Safety  Act 
(CPSA),  and  a  proc  seding  under  section 
15  of  the  CPSA  to  4eclare  that  ATVs 
contain  a  defect  thit  constitutes  a 
substantial  product  hazard. 

In  response  to  th ;  ANHl,  the 
Commission  receiv  ;d  2,952  comments, 
reflecting  the  view!  of  4,435  individuals. 
Almost  all  of  these  comments  opposed  a 
ban  or  recall  of  AT  Va. 

The  Commission  s  ATV  Task  Force 
completed  its  work  on  September  30, 
1986,  and  the  Comnission  directed  the 
staff  to  seek  an  enf  Drcement  action 
under  section  12  of  the  CPS.A  to  declare 
that  ATVs  are  an  ii  iminently  hazardous 
consumer  product,  [n  February  1987,  the 
Commission's  Gem  ral  Counsel  formally 
requested  that  the  J.S.  Department  of 
Justice  bring  a  suit  bn  the  Commission's 
behalf.  During  the  preparation  of  this 
were  conducted 
try  concerning 
e  taken  to  reduce  the 
associated  with 


action,  negotiation 
with  the  ATV  indui 
actions  that  could 

deaths  and  injurie 


ATVs.  The  Department  of  Justice  filed  a 


lawsuit  against  the 


ATVs  in  the  U.S.  D  strict  Court  for  the 
District  of  Columbi  i  on  December  30, 


1987,  under  section 
the  same  date,  the 


12  of  the  CPSA.  On 
Commission  and  the 


major  ATV  distributors  also  filed 


major  distributors  of 


preliminary  consent  decrees  in  the 
Section  12  litigation.  The  preliminary 
consent  decrees  contained  limited 
remedial  provisions  and  the  distributors' 
commitment  to  negotiate  more  complete 
relief  in  final  consent  decrees,  which 
were  filed  on  March  14, 1988. 

The  final  consent  decrees 
implemented  the  Task  Force  findings 
and  will  be  in  effect  for  ten  years  from 
the  date  they  were  approved  by  the 
Court  (April  28, 1988).  The  consent 
decrees  provided  the  following: 

1.  Effective  December  30, 1987.  the 
sale  of  new  three-wheel  ATVs  was 
stopped  and  all  unsold  three-wheel 
ATVs  were  recalled  from  the 
distribution  chain.  This  prohibition 
could  be  lifted  if  a  standard  for  three- 
wheel  ATVs  were  developed  that  was 
acceptable  to  the  Commission. 

2.  New  safety  labels  containing  the 
following  information  were  required  to 
be  applied  to  both  existing  and  new- 
production  ATVs. 

a.  General  Warning  Label. 

Warning 

This  vehicle  can  be  hazardous  to  operate. 
A  collision  or  rollover  can  occur  quickly, 
even  during  routine  maneuvers  such  as 
turning  and  driving  on  hills  or  over  obstacles, 
if  you  fail  to  take  proper  precautions. 

Severe  Injury  or  Death  can  result  if  you  do 
not  follow  these  instructions: 

•  Before  you  Operate  This  ATV,  Read  the 
Owner's  Manual  and  all  Labels. 

•  Never  Operate  this  ATV  Without  Proper 
Instraction.  Beginners  should  complete  a 
certified  training  course. 

•  Never  Carry  a  Passenger.  You  increase 
your  risk  of  losing  control  if  you  carry  a 
passenger. 

•  Never  Operate  This  ATV  on  Paved 
Surfaces.  You  increase  your  risk  of  losing 
control  if  you  operate  this  ATV  on  pavement. 

•  Never  Operate  This  ATV  on  Public 
Roads.  You  can  collide  with  another  vehicle 
if  you  operate  this  ATV  on  a  public  road. 

•  Always  Wear  an  Approved  Motorcycle 
Hehnet,  eye  protection,  and  protective 
clothing. 

•  Never  Consume  Alcohol  or  Drugs  before 
or  while  operating  this  ATV. 

•  Never  Operate  this  ATV  at  Excessive 
Speeds.  You  increase  your  risk  of  losing 
control  if  you  operate  this  ATV  at  speeds  too 
fast  for  the  terrain,  visibility  conditions,  or 
your  experience. 

•  Never  Attempt  WheeUes,  Jumps,  or 
Other  Stunts. 

b.  Age  Recommendation  Warning  Labels: 
i.  For  A  TVs  with  engine  sizes  70-00  cc,  the 

required  label  saya: 

Warning 

Operation  of  this  ATV  by  children  under 
the  age  of  12  increases  the  risk  of  severe 
injury  or  death. 

Adult  supervision  required  for  children 
under  age  16. 

Never  permit  children  under  age  12  to 
operate  this  ATV. 


iL  For  A  TVs  with  engine  sizes  greater  than 
90  cc,  the  required  label  says: 

Warning 

Operating  this  ATV  if  you  are  under  the 
age  of  16  increases  your  chance  of  severe 
injury  or  death. 

Never  operate  this  ATV  if  you  are  under 
age  16. 

c  Passenger  Warning  Label: 

Warning 

Riding  as  a  passenger  can  cause  the  ATV 
to  go  out  of  control  Loss  of  control  can  cause 
a  collision  or  rollover,  which  can  result  in 
severe  injury  or  death. 

Never  ride  as  a  passenger. 

d.  Tire  Pressure  Recommendations: 

Improper  tire  pressure  or  overloading  can 
cause  loss  of  control.  Loss  of  control  can 
result  in  severe  injury  or  death. 

(A  statement  indicating  the  recommended 
tire  pressure  was  on  the  left  rear  fender 
above  the  axle.] 

The  distributors  sent  the  General 
Warning  Label  and  the  Age 
Recommendation  Label  (o  all  past 
purchasers,  and  to  all  dealers  for 
placement  on  ATVs  in  dealer  inventory. 
These  labels  were  also  required  to  be 
placed  on  those  ATVs  in  the  inventory 
of  the  distributors  that  were  produced 
prior  to  tfie  1990  model  year.  Beginning 
with  the  1990  model  year,  all  four  labels 
were  required  to  be  on  new  ATVs. 

3.  Specific  safety  information  was 
required  in  each  owner's  manual, 
including  the  Commission's  toll-free 
Hotline  number  for  additional  ATV 
safety  information. 

4.  Each  ATV  distributor  was  required 
to  represent  affirmatively  that: 

i.  ATVs  with  engine  sizes  of  70-90  cc 
should  be  used  only  by  those  aged  12 
and  olden  and 

ii.  ATVs  with  engine  sizes  greater 
than  90  cc  should  be  used  only  by  those 
aged  16  and  older. 

The  distributors  also  made  a 
commitment  to  use  their  best  efforts  to 
accomplish  the  goals  of  these  age 
recommendations  through  their  retail 
dealers,  agents,  or  representatives  who 
sell  ATVs. 

5.  Each  distributor  was  required  to 
assure  that  each  ATV  dealer  displayed 
a  four-foot  by  four-foot  poster  and 
offered  a  safety  video.  Both  the  poster 
and  the  video  were  required  to  give 
specific  warnings  on  ATV  operation, 
including  a  warning  that  a  child  under 
16  years  old  should  never  operate  an 
adult-sized  ATV. 

6.  Each  distributor  of  ATVs  was 
required  to  offer  ATV  purchasers  and 
the  members  of  their  immediate  famiUes 
a  free  training  course. 

7.  The  distributors  were  required  to 
run  prime  time  television  spots  on  ATV 
safety  in  the  fell  of  1988.  and  safety 
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messages  were  required  to  all 
advertising  and  promotional  materials. 

The  consent  decrees  also  provided 
that  the  distributors  would  attempt  in 
good  faith  to  reach  agreement  on 
voluntary  standards  for  ATVs.  that 
would  be  satisfactory  to  the 
Commission,  within  four  months  of  the 
Court's  approval  of  the  consent  decrees. 
The  Specialty  Vehicle  Institute  of 
America  (SVIA)  had  been  accredited  in 
1985  by  the  American  National 
Standards  Institute  (ANSI)  as 
Secretariat  to  use  the  ANSI  canvass 
procedures  for  consenses  development 
of  a  voluntary  standard  for  ATVs.  SVIA 
was  chosen  by  the  five  companies  that 
are  parties  to  the  consent  decrees  to 
coordinate  the  development  of  the 
standard  provided  for  in  the  consent 
decrees. 

The  standard  was  developed  by  a 
voluntary  standards  committee 
consisting  of  representatives  from  each 
of  the  five  companies  involved.  All  of 
the  involuntary  standards  committee's 
working  group  and  plenary  sessions 
were  open  to  the  public,  in  keeping  with 
the  Commission's  regulations  on 
voluntary  standards  participation  and 
public  meetings. 

The  standard  developed  for 
submission  to  the  ANSI  canvass 
procedure  contained  provisions 
addressing  the  following  areas: 

1 .  Equipment  and  configuration 
requirements: 

a.  Front  and  rear  brakes. 

b.  Parking  brakes. 

c.  Engine  stop  switch. 

d.  Clutch  control 

e.  Throttle  control 

f.  Gear  shift  control 

g.  Neutral  indicator, 
h.  Reverse  indicator, 
i.  Carry  bar. 

j.  Flag  pole  (for  visibility)  bracket 

k.  Manual  fuel  shutoff  control 

l  Handlebars. 

m.  Operator  foot  shielding. 

n.  Lighting  equipment  for  adult  ATVs. 

o.  Spark  arrestor. 

p.  Tires. 

q.  Tire  pressure  gauge. 

r.  Lock  or  equivalent 

s.  Owner's  manual 

t.  Mechanical  suspension. 

2.  Brake  performance  requirements. 

3.  Parking  brake  performance 
requirements. 

4.  Pitch  stability. 

5.  Speed  limitations  for  youth  vehicles. 

Additional  explanation  of  these 
provisions  and  of  the  reasons  why  they 
were  selected  by  industry  and  approved 
by  the  Commission  can  be  found  in  the 
Federal  Register  notice  that  announced 
the  Commission's  acceptance  of  the 
voluntary  standard.  54  PR  1407. 1409- 
1412, 141S-1428  (January  13, 1989). 


One  area  of  concern  with  ATVs  that 
was  not  addressed  by  the  standard 
intended  to  be  submitted  to  ANSI  was 
the  tendency  of  ATVs  to  roll  over 
sideways  under  some  conditions.  The 
degree  to  which  an  ATV  resists 
sideways  rollover  is  broadly  termed  its 
"lateral  stability."  In  this  area,  the 
industry  and  Commission's  staff  had  a 
fundamental  disagreement  about  how  to 
ensure  adequate  ATV  safety. 

The  staff  advocated  a  minimum 
lateral  stability  coefTicient,  or  K,f  ol  1.0. 
K^  is  a  calculated  relationship  of  the 
effective  track  width  of  the  ATV  to  the 
height  of  its  center  of  gravity.  The 
industry  contended,  however,  that  a 
static  measure,  such  as  K^,  did  not 
adequately  reflect  the  dynamic  accident 
scenarios  on  a  highly  "rider-interactive" 
machine  like  an  ATV.  A  dynamic  test 
for  lateral  stability  that  would  be 
acceptable  to  the  Commission  had  not 
been  developed,  and  the  Commission 
would  not  approve  a  voluntary  standard 
that  did  not  address  this  important  area. 
To  resolve  this  matter,  the  distributors 
proposed  to  address  lateral  stability  in 
the  following  manner 

1.  The  voluntary  standard  to  be 
submitted  to  ANSI  would  apply  to  four- 
wheel  ATVs  only,  three-wheel  ATVs 
therefore  continued  to  be  precluded 
from  the  marketplace  under  the 
provisions  of  the  consent  decrees. 

2.  Each  company,  while  not  agreeing 
to  the  appropriateness  of  a  static 
criterion  in  defining  lateral  stability, 
agreed  not  to  manufacture  in  the  future 
any  ATV  with  a  K,t  less  than  the  lowest 
that  was  in  the  company's  1988 
production.  Each  company  supplied  the 
Commission's  staff  with  information 
about  what  this  meant  with  respect  to 
the  K^  factors  in  that  company's 
production  models. 

3.  The  distributors  would  engage  in  an 
18-month  effort  to  develop  a  dynamic 
standard  for  lateral  stability  that  would 
be  acceptable  to  the  Commission.  If  this 
effort  were  successful,  the  dynamic 
standard  would  replace  the  K,t 
agreement;  if  it  were  not  the  K^ 
agreement  would  continue. 

The  Commission  found  this  agreement 
on  lateral  stability  acceptable  for  the 
following  reasons: 

1.  The  fact  that  three-wheel  ATVs 
(which  had  Kd  of  only  up  to  0.67)  would 
no  longer  be  manufactured  meant  that 
only  the  more  stable  four-wheel  ATVs 
will  be  sold  to  purchasers  of  new  ATVs. 
This  partially  satisfied  the  concern  that 
motivated  the  staff's  original  proposal 
for  a  Km  of  1.0. 

2.  The  lowest  K«  in  production  in  1988 
was  0.89.  Other  models  of  that 
manufacturer,  and  all  models  of  other 
manufacturers,  had  values  higher  than 


0.89.  It  appeared  that  in  the  future  the 
typical  ATV  would  have  a  K„  value 
approaching  1.0. 

3.  The  Commission  would  still  be  free 
to  issue  a  rule  to  require  different  or 
more  stringent  lateral  stability 
requirements  if  additional  data  were 
obtained  showing  that  such 
requirements  could  further  reduce 
injuries  and  deaths. 

The  Conmiission  directed  the  staff  to 
monitor  the  distributors'  effort  to 
develop  a  dynamic  lateral  stability 
standard,  and  also  directed  the  staff  to 
proceed  with  the  injury  data  collection 
and  analysis  and  the  other  technical 
work  necessary  to  issue  a  notice  of 
proposed  rulemaking  for  lateral  stability 
if  that  became  necessary.  After 
considerable  effort  however,  the 
industry  concluded  that  it  would  not  be 
able  to  develop  a  dynamic  standard  that 
would  be  acceptable  to  the 
Commission's  staff,  and  terminated  its 
development  effort.  In  notifying  the 
Commission  of  this,  the  distributors 
acknowledged  that  the  K«  agreements 
would  remain  in  effect. 

SVIA  formally  submitted  the  proposed 
voluntary  standard  to  ANSI  on  July  28, 
1989.  It  was  approved  as  an  American 
National  Standard  on  February  1, 1990, 
as  ANSI/SVIA 1-1990. 

C  Monitoring  the  Consent  Decrees 

Between  December  1986  and  July 
1969,  the  Commission  conducted  two 
undercover  surveys  of  ATV  dealers  to 
determine  the  degree  of  compliance  with 
the  user  age  recommendations  of  the 
consent  decrees.  In  December  1988,  the 
Commission  surveyed  all  dealers  in  the 
Commonwealth  of  Virginia  and  found 
that  approximately  70  percent  were 
making  age  recommendations  that  were 
inconsistent  with  the  provisions  of  the 
consent  decrees  [i.e..  that  ATVs  having 
engine  sizes  between  70  and  90  cc  \yere 
to  be  used  only  by  those  12  years  old 
and  older  and  that  ATVs  having  engine 
sizes  greater  than  90  cc  were  to  be  used 
only  by  those  age  16  and  older). 

At  the  request  of  the  CPSC's  staff,  the 
ATV  distributors  inunediately  sent 
mailgrams  to  all  of  their  ATV  dealers, 
reiterating  the  requirement  that  dealers 
must  comply  with  the  age 
recommendations  and  warning  that 
actions  to  terminate  a  dealer's  franchise 
to  market  ATVs  could  result  if  the  age 
recommendations  were  not  followed. 
The  distributors  also  took  steps  to 
modify  dealer  contracts,  where 
necessary,  to  assure  that  such  contracts 
provided  for  dealer  termination  if  the 
dealer  failed  to  comply  with  the  age 
recommenda  tions. 
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In  June  and  July  oF  1989,  a  nationwide 
statistical  survey,  uiing  a  sample  of  227 
ATV  dealers,  was  c  inducted  to 
determine  the  degre  e  of  compliance  with 
the  age  recommend  itions.  This  survey 
also  found  substant  al  noncompliance 
(about  56  percent)  v  ith  the  age 
recommendations  o  the  consent 
decrees. 

The  Commission  legotiated  with  the 
ATV  distributors  cc  nceming  the  failure 
of  the  ATV  dealers  to  conform  with  the 
age  recommendatio  is.  All  ATV 
distributors  agreed  o  take  steps  to 
terminate  the  franclise  of  any  ATV 
dealer  who  failed  tc  comply  with  the  age 
recommendations.  5  Subsequent 
undercover  inspect!  ans  by  the 
Commission's  staff,  while  not 
statistically  based,  nave  indicated  an 
improvement  in  compliance  with  the  age 
recommendations. 

The  Commission'^  staff  also  has  been 
engaged  in  extensiv^  activities  to 
monitor  compliance  with  the  provisions 
of  the  consent  decrees  other  than  those 
relating  to  the  age  recommendaHons. 
For  example,  approKimately  2.000 
inspections  of  ATVjdealers  have  been 
conducted  to  determine,  among  other 
things,  whether  ATVs  have  the  required 
labels  and  hang  tag^  and  whether  the 
dealers  posted  an  i()dated  safety  poster 
and  provided  the  consimier  with  an 
updated  safety  aler :  and  information 
about  training.  Defi  riencies  were 
brought  to  the  distr  butors'  attention  for 
any  necessary  corrfctive  action. 


In  addition,  the  s 
on  the  distributors 


aff  focused  attention 
training  programs. 


The  Commission  w  11  examine  what,  if 
any,  additional  acti  sns  can  be  taken  by 
the  distributors,  wi  hin  the  context  of 
the  consent  decree! .  to  improve  rider 


participation  in  the 
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injuries  that  may  occur  because  of  the 
consent  decrees  or  changes  to  ATVs 
required  by  the  ANSI  voluntary 
standard.  Too  few  machines  affected  by 
the  1988  consent  decrees  or  the  1990 
voluntary  standard  were  in  use  in  1989 
(the  latest  year  for  death  data)  or  1990 
(the  latest  year  for  injury  data)  to 
estimate  the  effect  of  either  the  decree 
or  the  standard. 

2.  Deaths.  ATV-related  fatalities 
declined  from  an  estimated  347  in  1968 
to  about  250  in  1989.  The  death  rate  per 
ATV  dropped  by  about  40  percent 
between  1985  and  1989.  The  rate  for 
children  under  16  years  of  age  also 
dropped  about  40  percent.  Estimated 
total  deaths  are  expected  to  decline  to 
about  240  in  1992,  with  the  decrease 
again  due  to  increased  use  of  four- 
wheelers  and  reduced  numbers  of  ATVs 
in  use.  As  with  injuries,  the  estimates  of 
future  deaths  do  not  include  any  savings 
to  deaths  that  may  occur  due  to  the 
voluntary  standard  and  the  consent 
decrees. 

The  1989  ATV-related  deaths  were 
examined  to  determine  the  factors 
associated  with  high  risk  of  death.  A 
CPSC  staff  team  reviewed  the  possible 
causes  for  these  incidents.  They 
concluded  that  the  accidents  that 
caused  131  of  the  163  deaths  were 
related  to  the  actions  of  the  operator, 
e.g.,  driving  under  the  influence  of 
alcohol,  driving  on  public  roads,  or 
carrying  passengers.  For  instance.  65 
percent  of  the  deaths  occurred  when  the 
ATV  was  driven  on  or  crossing  a  road. 
In  only  three  incidents  was  lateral 
stability  believed  to  be  the  most 
important  cause  of  the  accident.  In  11 
other  incidents  lateral  stability  was 
thought  to  have  contributed  to  the 
accident. 

It  has  been  observed  that  ATV  riders 
on  occasion  explore  the  performance 
limits  of  themselves  and  their  vehicles, 
for  example,  by  going  around  comers  or 
across  terrain  as  fast  as  they  perceive  is 
possible.  As  noted  above,  many  of  the 
incident  report  indicate  that  operator 
and  environment  factors  were  the 
primary  reasons  the  accident  occiured. 
These  factors  would  not  be  addressed 
by  changes  in  product  performance 
standards.  Therefore,  as  long  as  ATVs 
are  available  for  consumer  use.  there 
will  be  a  certain  irreducible  level  of 
incidents,  no  matter  what  standards  are 
developed  for  ATVs. 

E.  Statutory  Authority  to  Address  ATV 
Risks 

The  Commission  potentially  could 
address  risks  associated  with  ATVs 
under  either  the  CPSA  or  the  Federal 
Hazardous  Substances  Act  ("FHSA"). 


Under  these  acts,  the  Commission  has 
authority  to: 

1.  Issue  consumer  product  safety 
standards,  which  consist  of:  (a) 
Requirements  expressed  in  terms  of 
performance  requirements  or  (b) 
Requirements  that  a  consumer  product 
be  marked  with  or  accompanied  by 
clear  and  adequate  warnings  or 
instructions,  or  requirements  respecting 
the  form  of  warnings  or  instructions 
(CPSA,  7, 9): 

2.  Declare  a  product  to  be  a  banned 
hazardous  product  (CPSA  8,  9); 

3.  File  an  action  in  a  United  States 
district  court  to  have  a  product  declared 
to  be  an  imminently  hazardous 
consumer  product  (CPSA  12); 

4.  After  an  opportunity  for  a  hearing, 
determine  that  a  product  presents  a 
substantial  product  hazard  and.  where 
appropriate,  order  the  remedies  of 
public  notice  and  repair  or  replacement 
of  the  product  or  refund  of  its  purchase 
price  (less  a  reasonable  allowance  for 
use)  (CPSA  15); 

5.  Issue  a  rule  to  require  a 
manufacturer  to  provide  the 
Commission  and  consumers  with 
performance  and  technical  data  related 
to  performance  and  safety  (CPSA  27(e)); 
and 

6.  Declare  ATVs  intended  for  use  by 
children  to  be  a  hazardous  substance 
because  the  ATVs  present  a  mechanical 
hazard  (FHSA  2(f)(1)(D).  2(q)(l)(A),  3(e)- 

(i)). 

As  noted  above,  the  Commission 
already  has  brought  an  action  under 
section  12  of  the  CPSA,  which  resulted 
in  the  consent  decrees  described  above. 
The  consent  decrees  provide  for  a 
comprehensive  program  for  warnings, 
instructions,  and  rider  training  for 
ATVs.  Thus,  there  is  no  need  for  any 
further  performance  and  technical  data 
to  be  provided  pursuant  to  the  authority 
of  CPSA  27(e).  15  U.S.C.  2076(e),  to 
address  the  subjects  already  covered  by 
the  consent  decrees.  The  statutes  that 
establish  the  Commission's  authority  to 
issue  standards  or  bans  (CPSA  7  and  9. 
FHSA  2  and  3)  require  as  a  prerequisite 
to  such  action  that  the  Commission 
establish  that  there  is  an  unreasonable 
risk  of  injury  associated  with  the 
product.  An  unreasonable  risk  is  one 
that  can  be  eliminated  or  reduced  at  a 
reasonable  risk  is  one  that  can  be 
eliminated  or  reduced  at  a  reasonable 
cost.  Thus,  to  determine  whether  a  risk 
is  unreasonable  involves  a  balancing  of 
the  benefits  of  the  action  needed  to 
reduce  the  risk  (generally,  these  benefits 
are  the  reduction  of  injuries  and  deaths) 
against  the  costs  imposed  on 
manufacturers  and  consumers  by  the 
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actioiL  See,  e-g..  RR.  Rep.  Na  92-1153. 
g2d  Cong..  2d  Sess.  33  (1972). 

The  courts  that  have  reviewed  the 
Commission  rules  involving 
unreasonable  risk  have  characterized  it 
in  the  same  vein.  For  example,  the 
courts  have  stated  that  the  unreasonable 
risk  requirement 

necessarily  involves  a  balancing  test  like  that 
familiar  in  tort  law:  The  regulation  may  issue 
if  the  severity  of  the  injury  that  may  result 
from  the  product  factored  by  the  likelihood 
of  the  injury,  offsets  the  harm  the  regulation 
itself  imposes  upon  manufacturers  and 
consumers. 

Forester  v.  CPSC.  559  F.2d  774,  789  (D.C 
Cir.  1977).  Accord  Gulf  South  Insulation 
V.  CPSC.  701  F.2d  1137. 1142-43  (5th  Cir. 
1983);  Southland  Mower  Ca  v.  CPSC. 
619  F.2d  499,  508-^509  (5th  Cir.  1980); 
Aqua  Slide  'N' Dive  v.  CPSC  569  F.2d 
831.  839  (5th  Cir.  1978). 

In  the  1981  Omnibus  Budget 
Reconciliation  Act.  a  specific 
requirement  was  enacted  that  the 
Commission  may  not  promulgate  a 
standard  or  ban  under  the  CPSA  or  the 
FHSA  unless  the  Commission  "finds 
(and  includes  such  Tuidlng  in  the  rule) 
*  *  *  that  the  beneHts  expected  from 
the  rule  bear  a  reasonable  relationship 
to  its  costs."  15  U.S.C.  1262(i)(2)(C). 
2058(f)(3j(E).  The  legislative  history  of 
this  provision  makes  it  clear  that  this 
required  finding  was  intended  to  codify 
the  prior  court  cases  that  had  defined 
unreasonable  risk.  RR.  Rep.  No.  97-208, 
97th  Cong..  Ist  Sess.  875  (1981). 

In  order  to  demonstrate  that  a  rule  is 
reasonably  necessary  to  eliminate  or 
adequately  reduce  an  unreasonable  risk, 
the  Commission  is  required  to 
demonstrate  by  substantial  evidence  on 
the  record  taken  as  a  whole  that  the  rule 
in  fact  will  reduce  injuries  or  deaths.  As 
discussed  below,  this  finding  is  an 
obstacle  to  any  of  the  product  standards 
that  have  been  considered  for  ATVs. 

One  element  of  the  "costs"  of  a  ban. 
or  of  a  standard  that  reduces  the 
capabilities  of  the  product,  is  the  loss  of 
enjoyment  and  utility  that  users  of  the 
product  will  experience  because  they 
either  can  no  longer  buy  the  product  or 
use  it  in  the  same  way.  As  discussed 
below,  this  finding  is  an  obstacle  to  the 
bans,  and  some  of  the  standards,  that 
have  been  considered  for  ATVs. 

F.  Potential  Regulatory  Options  for 
ATVs 

In  considering  various  options 
available  for  future  action,  the 
Commission  considered  the  further 
development  of  performance  standards 
for  ATVs  involving  vehicle 
characteristics  such  as  lateral  stability, 
engine  size,  vehicle  weight  or  speed 
capability,  and  auxiliary  protective 


devices.  The  Commission  also 
considered  possible  bans,  including  a 
ban  of  all  ATVs  and  a  ban  of  the  sale  of 
adult-size  ATVs  for  the  use  of  children 
under  16.  Lastly,  the  Commission 
considered  whether  recalls, 
replacement,  or  refunds  were 
appropriate  in  these  circumstances.  The 
reasons  these  options  were  rejected  are 
explained  below. 

1.  Performance  standards 

a.  LateraJ  stabiJity.  As  explained 
above,  each  ATV  distributor  subject  to 
the  consent  decrees  has  agreed  to  make 
ATVs  that  have  lateral  stability 
coefficients  at  least  as  large  as  the 
minimum  that  was  in  its  1988 
production.  The  Commission's  staff, 
however,  continued  to  investigate 
whether  still  larger  coefficients  should 
be  required. 

The  staff  examined  injury  and  death 
reports  to  determine  whether  lateral 
stability  was  a  major  factor  in  these 
incidents.  As  noted  above,  in  the  1989 
death  data,  operator  behavior  was 
judged  to  be  a  major  factor  in  131  of  the 
163  deaths.  Only  in  three  incidents  did 
the  staff  believe  that  lateral  stability 
was  the  major  cauae  of  the  accident 

A  staff  team  reviewed  a  subset  of  171 
cases  &om  the  1989  injury  survey  where 
four-wheel  ATVs  tipped  or  overturned. 
Factors  contributing  to  the  accident 
were  ranked  by  the  team.  As  hi  the 
death  data,  operator  behavior  was  the 
most  frequently  cited  primary 
contributing  factor.  Lateral  stability 
received  only  four  first  place  rankings  as 
a  factor  contributing  to  the  accident  In 
an  additional  12  cases,  lateral  stability 
was  deemed  to  be  a  causative  factor, 
but  not  the  primary  one. 

Thus,  the  reports  of  accidents 
involving  injuries  and  deaths  do  not 
reveal  a  large  number  of  cases  that 
might  hold  some  potential  for  being 
eliminated  by  increases  in  K,!- 

The  staff  also  examined  incident  data 
to  determine  whether  there  was  any 
statistical  correlation  between  Kai. 
among  other  factors,  and  risk  of  injury. 
In  a  briefing  package  dated  September 
26, 1990,  the  staff  analyzed  ATV 
incident  and  exposure  data  for 
information  relating  injury  reduction  to 
lateral  stability  criteria.  In  the  report, 
the  staff  concluded  that  it  could  not  fmd 
that  raising  the  minimum  K^  level  in  the 
four-wheel  ATVs  now  on  the  market 
would  have  a  measurable  impact  on  the 
risk  of  injury. 

Subsequent  to  the  September  1990 
report,  the  staff  examined  the  effect  of 
various  mechanical  factors  on  the  risk  of 
injury  associated  with  four-wheel  ATVs. 
Some  effects  on  risk  were  noted  with 
changes  of  K,*.  Ho«vever.  for  the  General 


Use  Vehicles  (which  represent  78 
percent  of  ATVs  in  use),  the  risk  of 
injury  was  not  consistently  associated, 
statistically,  with  various  combinations 
of  vehicle  weight  and  K^  categories.  For 
the  other  categories  of  ATVs  (Youth, 
Utility,  and  Competition),  the  number  of 
exposure  and  incident  data  observations 
were  too  few  for  a  meaningful  analysis 
of  K«.  In  addition,  the  statistical 
analysis  necessarily  assumed  that  rider 
behavior  and  environmental  factors 
remain  constant  Because  this  is  not 
actually  the  case,  hovrever.  such  a 
statistical  analysis  may  overestimate 
the  gains  achievable  from  safety-related 
design  changes.  For  these  and  other 
reasons,  the  results  of  the  staffs  latest 
analysis  were  judged  to  be  inconclusive. 

For  the  reasons  stated  above,  further 
data  collection  efforts  would  be  difficult 
and  costly  to  complete  and  would  not 
likely  lead  to  different  conclusions. 
Thus,  the  presently-available  data,  or 
data  that  could  be  obtained  with  any 
reasonable  expenditure  of  time  or 
resources,  would  not  establish  that 
increases  of  Ko  to  the  values 
represented  by  the  upper  limits  of 
currently-available  vehicles.  1.00  or 
slightly  above,  would  significantly 
reduce  ATV  deaths  or  Injuries. 

Before  the  Commission  could 
determine  whether  it  should  require  that 
Kai  should  be  increased  to  values 
significantly  above  those  in  presently- 
available  vehicles,  extensive  vehicle 
development  projects  would  have  to  be 
conducted  to  determine  whether  such 
vehicles  are  technically  feasible.  Such 
vehicle  development  would  be  needed 
to  determine  whether  steering  or 
handling  would  be  adversely  affected, 
whether  the  ability  to  perform  tasks 
expected  of  ATVs  would  not  be 
hindered  by  excessive  width  or 
insufficient  ground  clearance,  and 
whether  other  detrimental 
characteristics  would  be  introduced 
Such  development  would  entail  complex 
research,  product  redesign,  analysis, 
and  prototype  testing.  Such  work  is 
beyond  CPSC's  expertise  and  financial 
resources,  and.  at  least  with  respect  to 
product  designs,  is  beyond  its  statutory 
authority. 

Because  the  Commission  cannot 
presently  demonstrate  that  increases  in 
Km  will  decrease  the  injuries  and  deaths, 
it  cannot  support  the  prerequisite 
statutory  finding,  explained  in  section  D 
of  this  notice,  that  the  benefits  of  a 
standard  requiring  increased  Kai  would 
bear  a  reasonable  relationship  to  its 
costs. 

b.  Weight  The  statistical  analysis 
showed  that  the  higher  the  vehicle 
weight  the  lower  the  risk.  However. 
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such  a  statistical  correlation  does  not 
warrant  a  conclusion  that  increasing  the 
weight  of  ATVs  lirould  reduce  injuries. 
The  correlation  nay  be  due  to  other 
factors  associated  with  the  weight  of 
ATVs,  including  rider  behavior  and  how 
the  ATVs  are  us^  (recreation  vs. 
utility).  Thus,  theiCommission  is  unable 
to  estimate  benelts  from  a  standard  for 
minimum  weightJ  Also,  it  is  questionable 
whether  a  court  ^'ould  consider  a 
standard  for  minimum  weight  to  be  a 
performance  standard,  which  is  the  only 
type  of  standard  the  Commission  is 
Authorized  to  issue. 

c.  Maximum  sf.  eed,  power,  or  engine 
size.  Several  othi  r  vehicle 
characteristics  have  been  proposed  for 
possible  standards,  including  vehicle 
speed  capability.jmaximum  engine 
power,  and  maximum  engine  size. 

Reducing  speei  capability  to  a  point 
that  would  clearly  reduce  injuries  would 
reduce  the  utility  of  the  machine. 
Reliable  information  on  the  speeds 
involved  in  ATV  accidents  is  not 
available.  Rollover  and  other  modes  of 
loss  of  control  caji  occur  at  low  speeds. 
Although  high  speed  operation  may  be 
associated  with  increased  risk, 
examination  of  vehicle  performance 
characteristics  aid  the  injury  data  does 
not  suggest  a  safe  speed. 

Many  of  the  same  considerations  exist 
for  a  standard  tollimit  engine  size  or 
power.  The  utilit*  of  the  vehicle  is  highly 
influenced  by  its  power.  Further,  there  is 
no  suggestion  of  an  appropriate 
maximum  level  of  power.  Very  different 
power  characteristics  may  be  obtained 
from  engines  of  t  le  same  size, 
depending  on  tur  ing,  gearing  and  other 
aspects  of  design,  The  reported  injury 
and  death  incide  its  include  a  wide 
range  of  engine  s  zes  and  horsepower 
ratings. 

Thus,  the  Com:  nission  would  be 
unable  to  estimaie  the  magnitude  of  any 
injury  reduction  hat  might  result  from 
hmiting  speed,  pdwer,  or  engine  size, 
much  less  have  a  basis  for  determining 
that  the  resulting  adverse  effect  on  the 
utility  and  enjoyi  (lent  of  the  vehicles  is 
warranted  by  the  reduction.  Thus,  the 
statutory  prereqi  isite  finding  that  the 
benefits  bear  a  reasonable  relationship 
to  the  costs  cann  }t  be  made  for  such 
standards.  In  ad(  ition,  a  limitation  on 
engine  size  may  lot  be  a  performance 
requirement,  as  i  equired  by  statute. 

d.  Roll  bars,  re  II  cages,  etc.  Devices 
such  as  roll  cage  i  or  roll  bars,  together 
with  operator  re;  traints,  have  been  used 
to  reduce  injuriei ;  with  other  motorized 
vehicles.  ATV  riiing  techniques  and  the 
riding  environme  nt,  however,  have 
many  difference!  from  those  for  other 
motorized  vehicl  js.  In  order  for  such 
devices  to  be  eff  tctive,  the  rider  would 
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have  to  be  restrained  so  he  or  she  would 
not  extend  outside  the  zone  of 
protection  provided  by,  for  example,  a 
roll  cage.  The  rider,  however,  must  be 
able  to  move  forward  and  back  and  side 
to  side  in  order  to  control  the  vehicle. 
Thus,  the  restraint  would  have  to  allow 
for  such  movement,  and  the  roll  cage 
would  have  to  extend  far  enough 
outward  and  upward  to  prevent  the 
loosely-restrained  operator  from 
contacting  the  ground,  rocks,  or  other 
terrain  features  if  the  vehicle  rolls  over. 
The  resulting  roll  cage  would  likely 
greatly  extend  the  width  and  height  of 
the  ATV.  Because  ATVs  operate  in 
narrow  spaces  between  trees,  rocks,  etc. 
and  on  narrow  trails,  this  increased  size 
might  significantly  adversely  affect  ATV 
utility  and  may  increase  the  likelihood 
of  collison  with  trees,  etc-  In  addition, 
the  presently-available  data  do  not 
allow  an  estimate  of  how  many  riders 
would  use  the  restraint  system. 
Accordingly,  presently-available  data 
do  not  allow  an  estimate  of  how  many 
injuries  could  be  prevented  by  roll 
cages,  etc.,  or  of  how  many  injuries 
might  be  caused  by  new  hazards 
introduced  by  these  devices.  There  is  no 
support  for  a  conclusion  that  the 
benefits  of  suchdevices  bear  a 
reasonable  relationship  to  their  costs. 

2.  A  ban  of  all  new  ATVs.  The 
Commission  has  concluded  that  a  ban  of 
the  sale  of  ATVs  is  not  appropriate 
because  a  large  portion  of  ATVs  are 
used  for  nonrecreational  purposes, 
because  ATVs  provide  consumers  with 
substantial  recreational  value,  and 
because  there  are  no  close  substitutes 
for  the  product.  Although  a  four-wheel 
ATV  can  be  viewed  as  a  close  substitute 
for  a  three-wheel  ATV,  there  is  no  close 
substitute  for  ATVs  in  general. 

About  half  of  all  ATVs  are  used  at 
least  part  of  the  time  for  nonrecreational 
purposes,  and  about  30  percent  of  all 
ATV  use  is  for  such  purposes.  ATVs 
also  provide  substantial  recreational 
value.  Numerous  ATV  users  oppose  any 
ban  or  recall  of  ATVs.  The  enthusiasm 
of  ATV  riders  is  shown  also  by  the 
existence  of  clubs  and  magazines 
devoted  to  the  sport.  After  considering 
these  facts,  the  Commission  concluded 
that  taking  actions  to  ensure  that 
potential  purchasers  of  ATVs  are 
informed  of  the  risks  involved  and  that 
the  riders  of  ATVs  are  informed  about 
the  actions  that  can  be  taken  to  reduce 
those  risks  is  preferable  to  a  ban.  The 
warnings,  instructions,  and  training 
required  by  the  consent  decrees  are 
intended  to  accomplish  these  goals. 

3.  Ban  the  sale  of  all  new  adult-sized 
A  TVs  for  use  by  children  under  16  years 
of  age.  The  Commission  has  no 
authority  to  prohibit  the  use  of  ATVs  by 


children.  The  Commission  only  regulates 
the  manufacturers,  distributors,  and 
retailers  of  products;  it  has  no  authority 
to  mandate  consumers'  behavior. 
Because  of  the  number  of  children  under 
age  16  who  have  been  injured  or  killed 
in  ATV  accidents  on  adult-sized  ATVs, 
however,  one  option  available  to  the 
Commission  is  to  seek  a  ban  of  the  sale 
of  all  new  adult-sized  ATVs  for  use  by 
children  under  age  16.  In  connection 
with  such  a  ban,  the  Commission  could 
seek  a  requirement  that  the  seller 
inquire  about  whether  the  ATV  is 
intended  for  the  use  of  someone  under 
16. 

It  is  not  clear,  however,  that  such  a 
ban  will  be  any  more  effective  in 
preventing  injuries  to  children  than  are 
the  age  recommendations  in  the  consent 
decrees,  i.e.,  that  ATVs  over  90  cc  in 
engine  size  should  not  be  ridden  by 
persons  under  18,  and  the  agreements  by 
the  distributors  to  monitor  dealer 
compliance  with  the  age 
recommendations  and  terminate 
franchises  of  dealers  who  do  not 
comply.  In  addition,  such  a  ban  would 
be  extremely  difficult  to  enforce  and 
would  likely  shift  much  of  the  burden  of 
monitoring  compliance  from  the 
distributors  to  the  Commission. 

At  present,  the  consent  decrees 
require  ATV  hang  tags  and  labels 
warning  against  the  use  of  adult-sized 
ATVs  by  children  under  16.  In  addition, 
some  distributors  obtain  formal 
acknowledgment  from  purchasers  that 
they  have  been  informed  of  risks. 

The  consent  decrees  require  that 
distributors  use  their  best  efforts  to 
assure  that  adult-sized  ATVs  are  not 
purchased  for  use  by  children.  The 
distributors  have  assured  CPSC  that 
they  are  monitoring  the  dealers' 
conformance  with  the  age 
recommendations.  While  serious 
concerns  have  been  raised  in  the  past 
about  the  level  of  conformance,  the 
distributors  have  declared  their 
intention  to  monitor  and  enforce  this 
requirement  through  their  franchise 
agreements.  Therefore,  it  can  be 
expected  that  future  buyers  will  be 
better  advised  that  children  should  not 
ride  adult-sized  ATVs. 

The  Commission  will  be  monitoring 
the  success  of  the  distributors'  efforts  to 
ensure  that  the  age  recommendations 
are  followed,  and  colild  consider 
whether  a  ban  of  ATVs  for  use  by 
children  is  warranted  if  the  distributors' 
age  recommendations  prove  to  be 
ineffective. 

Although  the  Commission  does  not 
have  the  statutory  authority  to  prohibit 
children  from  riding  adult-size  ATVs, 
the  states  do  have  such  authority. 
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Therefore,  the  Commission  hat  directed 
its  sta^  to  examine  the  feasibility  of  an 
action  plan  which  would  develop  model 
legislation  and  identify  key  groups  and 
organizations  to  help  promote  ATV 
safety  at  the  state  level  of  government 

4.  Replacements  or  refunds.  Before  the 
Commission  can  order  replacement  or 
refunds  for  products,  the  Commission 
must  provide  an  opportunity  for  a 
hearing  and  find,  among  other  things, 
that  the  product  contains  a  "defect"  that 
creates  a  substantial  risk  of  infury  to  the 
public.  If  the  Commission  finds  that  a 
defective  product  presents  a  substantial 
risk  of  injury  to  the  public  and  that  the 
following  relief  is  in  the  public  interest. 
the  Commission  could  order  that  a  seller 
of  the  product  take  whichever  of  the 
following  actions  the  seller  elects:  (1) 
Repair  the  defect.  (2)  replace  the  product 
with  a  nondefective  product  or  (3) 
refimd  the  purchase  price,  less  a 
reasonable  allowance  for  use.  Id.  While 
the  ATV  distributors  could  elect  one  of 
the  three  remedies,  a  refund  of  the 
purchase  price,  less  the  statutorily 
required  allowance  for  use.  would 
probably  be  the  most  feasible  of  the 
alternatives  to  implement 

With  regard  to  four-wheel  ATVs.  the 
same  reasons  why  the  Commission 
could  not  find  from  the  currently- 
available  information  that  a  standard  or 
ban  was  warranted  would  make  it 
difficult  to  take  action  against  four 
wheelers  under  section  15  of  the  CPSA. 
Although  it  might  be  easier  to  show  that 
three-wheel  ATVs  contain  a  defect  the 
Commission  cannot  at  this  time 
conclude  that  an  order  for  refunds  of 
three-wheel  ATVs  would  be  in  the 
public  interest. 

Under  the  consent  decrees,  new  three- 
wheel  ATVs  have  not  been  sold  since 
1987.  Despite  the  fact  that  safety 
concerns  about  three-wheel  ATVs  have 
been  well  publicized,  there  is  an  active 
market  for  used  three-wheel  ATVs. 
Owners  of  three-wheel  ATVs  who  want 
to  sell  them  can  do  so  on  the  used 
market  Thus,  a  refund  may  have  litde  or 
no  effect  in  removing  three-wheel  ATVs 
from  the  market 

Furthermore,  based  on  the 
Commission's  experience,  an  order  for 
refunds,  etc.,  would  most  likely  result  in 
protracted  litigation.  Due  to  the 
expected  length  of  the  process,  and  due 
to  the  projected  life  of  the  product 
relatively  few  three-wheel  ATVs  would 
likely  be  in  use  at  its  conclusion.  Even  if 
finally  achieved,  the  Commission  sees 
no  point  in  pursuing  a  such  remedy 
when  it  woidd  have  httle  or  do 
beneficial  effect  on  the  safety  of  ATV 
riders. 


G.  Tanninatkn  of  Ruieiiiakkig 

For  the  reasons  stated  above,  the 
Commission  concludes  that  currently 
available  evidence  does  not  establish 
that  there  is  an  unreasonable  risk 
associated  with  the  new  four-wheel 
ATVs  that  are  now  being  sold.  Further, 
the  Commission  has  no  reason  to 
believe  that  information  demonstrating 
the  existence  of  an  unreasonably  risk 
will  become  available  in  the  foreseeable 
future.  Accordingly,  the  Commission 
cannot  conclude  that  a  rule  is 
reasonably  necessary  to  eliminate  or 
adequately  reduce  the  risks  of  injury 
identified  in  the  ANPR.  Therefore,  the 
Commission  concludes  that  a  proposed 
rule  .is  not  in  the  public  interest.  Since 
there  is  no  prospect  for  proposing  a  rule 
in  the  near  future,  the  Commission 
hereby  terminates  the  rulemaking 
proceeding  that  was  commenced  by  the 
publication  of  the  1985  ANPR.  In  taking 
this  action,  the  Commission  specifically 
is  not  relying  on  a  voluntary  standard 
under  the  procedure  set  forth  in  section 
9(b)(2)  of  the  CPSA,  15  U.S.C.  2058(b)(2). 

H.  Future  Commiagion  Actkms  on  ATVS 

Although  rulemaking  is  not 
appropriate  for  addressing  the  risks 
associated  with  ATVs.  ATV  riding 
remains  a  potentially  hazardous 
activity,  h  is  essential  that  ATV  riders 
be  aware  of  the  risks  Involved  so  they 
can  exercise  appropriate  precautions. 
The  information  provided  to  purchasers 
by  the  actions  required  by  die  consent 
decrees  is  essential  toward  this  end.  So 
is  compliance  with  the  age 
recommendations  established  by  the 
consent  decrees.  TTierefore,  the 
Commission  will  continue,  on  a  priority 
basis,  to  monitor  compliance  with  the 
terms  of  the  consent  decrees.  Such 
action  could  include  undercover  surveys 
of  ATV  dealers  to  determine  compliance 
with  the  user  age  recommendations, 
dealer  inspections  to  determine 
compliance  with  consumer  information 
and  training  requirements,  and 
evaluations  of  distributor  training 
programs.  If  subsequent  information 
indicates  that  the  actions  taken  under 
the  consent  decrees  are  insufficient  the 
Commission  may  reconsider  whether 
rulemaking  is  an  appropriate  response 
to  ATV  hazards. 

In  addition,  the  authority  available  to 
the  states  to  address  riding  of  ATVs  by 
children  is  much  stronger  than  that 
available  to  the  Commission.  Therefore, 
the  Commission's  staff  is  evaluating  a 
possible  program  that  could  provide  the 
governments  of  sdected  states  (those 
without  comprehensive  ATV  safety 
legislation)  with  ATV  background  and 
technical  informatioa,  in|ary  data,  and 


model  legislation.  Such  model  legislation 
might  address  such  areas  as  minimum 
driver  age  and  helmet  usage. 

The  Commission's  staff  will  also 
continue  its  efforts  to  advise  ATV  users 
and  potential  users  of  the  dangers 
associated  with  ATVs. 

Dated:  September  9. 1991. 
Sadye  E.  Dunn, 
Secretary  of  the  Commission. 
(FR  Doc.  91-21990  Filed  9-17^91:  8:45  amj 
I  cooc  ssw-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[FRL-3997-9] 

Oc«an  Dumping;  Proposed 
Designation  of  Sitt 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Propoeed  rule. 

summary:  EPA  today  proposes  to 
designate  a  dredged  material  disposal 
site  located  offshore  of  Rogue  River, 
Oregon,  for  the  disposal  of  dredged 
material  removed  from  the  federal 
navigation  project  at  the  Rogue  River. 
Oregon,  and  for  materials  dredged 
during  other  actions  authorized  by,  and 
in  accordance  with,  section  103  of  the 
Marine  Protection,  Researeh.  and 
Sanctuaries  Act  of  1972  (MPRSA).  This 
action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for  the 
current  and  future  disposal  of  this 
material.  This  proposed  site  designation 
is  for  an  indefinite  period  of  time,  but 
the  site  is  subject  to  continuing 
monitoring  to  insure  that  unacceptable, 
adverse  environmental  impacts  do  not 
occur. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1991. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to:  John  Malek. 
Dredging  and  Ocean  Dumping 
Coordinator.  Region  10,  WD-128. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspecUon  at  the  following  locations: 

EPA  Public  Information  Reference  Unit 
(PIRU),  room  2904  (rear).  401  M  Street 
Southwest  Washington.  DC 

EPA  Region  10. 1200  Sixth  Avenue 
Seattle,  Washington. 

U.S.  Army  Corps  of  Engineers,  North 
Pacific  Division,  U.S.  Custom  House, 
220  Northwest  Ei^di.  Portland, 
Oregon. 
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U.S.  Army  Corps  of  Engineers,  Portland 
District  319  Soithwest  Pine,  Portland 
Oregon. 

FOR  nmTMER  mFPmiATION  CONTACT 

John  Malek,  206/355-1286. 

SUPPLEMENTARY  HHFORMATtON: 

A.  Background 

Section  102(c)  olf  the  Marine 
Protection,  Reseatch,  and  Sanctuaries 
Act  of  1972.  as  an  ended.  33  U.S.C.  1403 
et  seq.  ("The  Act"),  gives  the 
Administrator  the  authority  tc  designate 
sites  when  ocean  dumping  may  be 
permitted.  On  October  1, 1986,  the 
Administrator  deegated  the  authority  to 
designate  ocean  aumping  sites  to  the 
Regional  Adminisjtrator  of  the  Region  in 
which  the  site  is  located.  This  site 
designation  is  bei  ig  made  pursuant  to 
that  authority. 

The  EPA  Ocear  Dumping  Regulations 
(40  CFR  chapter  I.  subchapter  H.  \  228.4) 
state  that  ocean  caimping  site  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  and  Final  Ocean 
Dumping  Sites"  wps  published  on 
January  11. 1977  (^2  FR  2461  et  seq.)  and 
was  last  updated  On  February  2, 1990  (55 
FR  3688  et  seq.].  Ttiat  list  established 
this  site  an  interim  site.  Interested 
persons  may  partcipate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  15  days  of  the  date  of 
this  publication  toj  the  address  given 
above.  I 

B.  EIS  Developm^t 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seqi  (NEPA)  requires  that 
Federal  agencies  Prepare  an 
Environmental  Im  3act  Statement  (EIS) 
on  proposals  for  1(  igislation  and  other 
major  Federal  actions  significantly 
affecting  the  quali  ty  of  the  human 
environment.  The  object  of  NEPA  is  to 
build  into  agency  jecision-making 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  of  iiis  type,  EPA  has 
voluntarily  conunitted  to  prepare  EIS's 
in  connection  witi  ocean  dumping  site 
designations  suchjas  this.  39  FR  16186 
(May  7, 1974). 

EPA  has  prepa 
"Rogue,  Oregon, 
Disposal  Site  Des 
91-028).  As  a  sep 
action,  a  notice  o 
draft  EIS  for  publ 


d  a  draft  EIS  entitled 
edged  Material 

ation"  (EPA  910/9- 
rate  but  concurrent 
availability  of  the 
:  review  and  comment 
was  published  in  |he  Federal  Register.  It 
is  planned  that  the  public  review 
periods  for  the  draft  EIS  and  this 
proposed  rule  overlap.  However, 
comments  will  be  accepted  on  either  the 
draft  EIS  or  propdsed  rule  until  the  end 


IMI 


of  the  latest  45-day  period.  Comments 
will  be  responded  to  in  the  final  EIS  and 
rule.  Anyone  desiring  a  copy  of  the  EIS 
may  obtain  one  from  the  address  given 
above. 

The  action  discussed  in  the  draft  EIS 
is  designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material. 
The  purpose  of  designation  is  to  provide 
an  environmentally  acceptable  location 
for  ocean  disposal  of  dredged  material. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis  as 
part  of  the  process  of  issuing  permits  for 
ocean  disposal. 

The  draft  EIS  provides  documentation 
to  support  final  designation  of  an  ocean 
dredged  material  disposal  site  (ODMDS) 
for  continuing  use  to  be  located 
approximately  two  nautical  miles  (nmi) 
southwest  from  the  mouth  of  the  Rogue 
River.  Site  designation  studies  were 
conducted  by  the  Portland  District, 
Corps  of  Engineers,  in  consultation  with 
EPA,  Region  10.  The  ODMDS  site 
proposed  for  designation  is  located  in 
the  area  best  suited  for  dredged  material 
disposal  in  terms  of  environmental  and 
navigational  safety  factors.  No 
significant  or  long-term  adverse 
environmental  effects  are  predicted  to 
result  from  the  designation.  The 
designated  ODMDS  would  continue  to 
receive  sediments  dredged  by  the  Corps 
of  Engineers  to  maintain  the  federally 
authorized  navigation  project  at  the 
Rogue  River,  Oregon,  and  for  disposal  of 
material  dredged  during  other  actions 
authorized  in  accordance  with  section 
103  of  the  MPRSA.  Before  any  disposal 
may  occur,  a  specific  evaluation  by  the 
Corps  must  be  made  using  EPA's  ocean 
dumping  criteria.  EPA  makes  an 
independent  evaluation  of  the  proposal 
and  has  the  right  to  disapprove  the 
actual  disposal. 

The  study  and  final  designation 
process  are  being  conducted  in 
accordance  with  the  MPRSA,  the  Ocean 
Dumping  Regulations,  and  other 
applicable  federal  environmental 
legislation. 

C.  Proposed  Site  Description 

The  proposed  site  is  located 
approximately  two  nmi  onshore  of  the 
mouth  of  the  Rogue  River,  Oregon,  and 
occupies  an  area  of  about  116  acres  (.14 
square  nautical  miles).  Water  depths 
within  the  area  average  60  feet  (18 
meters).  The  coordinates  of  the  site  are 
as  follows  (NAD  83): 

42'24'15"N  124*  28' 52"  W 

42*  24'  23"N  124'  28'  39"  W 

42*23'39"N  124*  27' 17"  W 

42'23'51"N  124"  27' 30"  W 

If  at  any  time  disposal  operations  at  the 
site  cause  unacceptable  adverse 


impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  the  use 
of  that  site  will  be  terminated  as  soon  as 
suitable  alternate  diposal  sites  can  be 
designated.  The  general  criteria  are 
given  in  S  228.5  of  the  EPA  Ocean 
Dumping  Regulations,  and  S  228.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 

The  proposed  site,  as  discussed  below 
under  the  eleven  specific  factors,  is 
acceptable  under  the  five  general 
criteria,  except  for  the  preference  for 
sites  located  off  the  Continental  Shelf. 
EPA  has  determined,  based  on  the 
information  presented  in  the  draft  EIS. 
that  a  site  off  the  Continental  Shelf  is 
not  feasible  and  that  no  environmental 
benefits  would  be  obtained  by  selecting 
such  a  site  instead  of  that  proposed  in 
this  action.  Historical  use  at  the  existing 
site  has  not  resulted  in  substantial 
adverse  effects  to  living  resources  of  the 
ocean  or  to  other  uses  of  the  marine 
environment. 

The  characteristics  of  the  proposed 
site  are  reviewed  below  in  terms  of  the 
eleven  factors. 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast 

40  CFR  228.6(a)(1).  The  site  lies  in  52 
to  90  feet  (16  to  27.5  m)  of  water, 
approximately  2.0  nmi  southwest  from 
the  entrance  to  the  Rogue  River. 
Coordinates  are  (NAD  83): 

42*24'15"N  124*  26' 52"  W 

42*  24' 23  "N  124*  28' 39"  W 

42"  23'  39"N  124*  27'  \T'  W 

42*  23' 51  "N  124*  27' 30"  W 

The  center  of  the  site  is  on  a  216 
degree  azimuth  from  the  river  mouth. 
Appendix  B  of  the  draft  EIS  contains  a 
detailed  discussion  of  the  bottom 
topography  of  the  site.  In  general,  the 
interim  site  lies  on  bottom  contours 
sloping  at  a  rate  of  8/1000  feet  to  the 
WSW. 
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2.  Location  in  Relation  to  Breeding, 
Spawning.  Nursery,  Feeding,  or  Passage 
Area  of  Living  Resources  in  Adult  and 
Juvenile  Phases. 

40  CFR  228.6(a)(2).  Aquatic  resources 
of  the  site  are  described  in  detail  in 
appendix  A  of  the  draft  EIS.  The 
existing  disposal  site  is  located  in  the 
nearshore  area,  and  the  overlying 
waters  contain  many  nearshore  pelagic 
organisms  which  occur  in  the  water 
column.  These  include  zooplankton  such 
as  copepods,  euphauslids,  pteropods, 
chaetognaths  and  meroplankton  (fish, 
crab  and  other  invertebrate  larvae). 
These  organisms  generally  display 
seasonal  changes  in  abundance.  Since 
there  present  over  most  of  the  coast, 
those  from  Rouge  are  not  critical  to  the 
overall  coastal  population.  Based  on 
evidence  from  previous  zooplankton  and 
larval  fish  studies,  it  appears  that  there 
will  be  no  impacts  to  organisms  in  the 
water  column. 

Based  on  the  analysis  of  benthic 
samples  collected  at  and  around  the 
Rogue  disposal  site,  the  disposal  area 
contains  a  benthic  fauna  characteristic 
of  nearshore.  sandy,  wave-influenced 
regions  common  along  the  coasts  of  the 
Pacific  Northwest.  The  sand-dwelling 
forms  tolerate  or  require  high  sediment 
flux.  Accordingly,  continued  use  of  the 
site  for  disposal  is  not  expected  to  harm, 
but  may  enhance,  these  organisms. 

The  dominant  commercially  and 
recreationally  important 
macroinvertebrate  species  in  the  inshore 
coastal  area  are  shellfish.  Dungeness 
crab  and  squid.  The  nearshore  area  off 
the  Rogue  River  supports  a  variety  of 
pelagic  and  demersal  fish  species. 
Pelagic  species  include  anadromous 
salmon,  steelhead.  cutthroat  trout,  and 
shad  that  migrate  through  the  estuaries 
to  upriver  spawning  areas.  Other  pelagic 
species  include  the  Pacific  herring, 
anchovy,  surf  smelt,  and  sea  perch. 
Demersal  species  are  present  in  the  area 
and  include  a  number  of  flatfish  which 
occur  primarily  over  the  sandflats. 
English  sole,  sandsole,  and  starry 
flounder  spawn  in  the  inshore  coastal 
area  in  the  summer  and  juveniles  of 
these  (as  well  as  other)  marine  species 
may  rear  in  the  estuary. 

The  disposal  site  is  in  an  area  where 
numerous  species  of  birds  and  marine 
mammals  occur  in  the  pelagic  nearshore 
and  shoreline  habitats  in  and 
surrounding  the  proposed  disposal  site. 

Portland  District  requested  an 
endangered  species  listing  for  the 
ODMDS  from  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  National  Marine 
Fisheries  Service  (NMFS)  as  part  of  their 
coordination  of  the  Site  Evaluation 
Report.  At  that  time  only  the  brown 


pelican  and  the  gray  whale  were  listed. 
Based  on  previous  biological 
assessments  conducted  along  the 
Oregon  coast  regarding  impacts  to  the 
brown  pehcan  and  the  gray  whale,  it 
was  concluded  that  no  impact  to  either 
species  is  anticipated  from  the  proposed 
designation  and  use.  A  letter  of 
concurrence  from  the  NMFS  concluded 
that  no  impacts  to  the  brown  pelican  or 
gray  whale  would  be  anticipated.  This 
information  was  presented  to  EPA  in  the 
final  Site  Evaluation  Report. 
Subsequently,  the  Corps  and  EPA  were 
informed  by  the  NMFS  that  they  have 
revised  their  hst  of  threatened/ 
endangered  species.  Species  listed  by 
the  NMFS  now  include  the  gray, 
humpback,  blue,  fin,  sei,  right,  and 
sperm  whales:  northern  (Steller)  sea 
lions;  leatherback  sea  turtles;  and 
Sacramento  River  winter  run  chinook 
salmon.  A  biological  assessment  was 
prepared  by  the  Corps  addressing  the 
newly  listed  species  and  revising 
previous  biological  assessment  on  the 
gray  whale.  The  assessment  concluded 
that  no  impact  to  any  of  the  species  is 
anticipated  by  designation  and  use  of 
ODMDDS.  Based  on  this  and  previous 
biological  assessments  conducted  along 
the  Oregon  coast,  no  impacts  to  any 
threatened  or  endangered  species  are 
anticipated  as  a  result  of  designation 
and  continued  use  of  the  Rogue  ODMS, 
EPA  is  requesting  that  the  NMFS  and 
USFWS  review  this  determination 
during  public  review  of  this  draft  EIS. 
In  summary,  the  proposed  ODMDS 
contains  living  resources  that  could  be 
affected  by  disposal  activities.  However, 
evaluation  of  past  disposal  activities  do 
not  indicate  that  unacceptable  adverse 
effects  to  these  resources  have  occurred. 
In  the  absence  of  any  indication  that  the 
resources  in  proximity  to  the  interim  site 
have  been  impacted,  this  site  is 
considered  acceptable  for  final  ODMDS 
designation. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas 

40  CFR  228.6(a)(3).  The  northwest 
comer  of  the  proposed  site  is  just  over 
2,000  yards  (1828  m)  from  the  end  of  the 
south  jetty.  The  inshore  comer  of  the 
site  lies  approximately  1,500  yards 
(1372m)  offshore. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  Any 

40  CFR  228.6(a)(4).  The  disposal  site 
will  receive  dredged  materials 
transported  by  either  government  or 
private  contractor  hopper  dredges  or 
ocean-going  barges.  The  dredges 
available  for  use  at  the  Rogue  River 


have  hopper  capacities  of  800  to  1,500 
cubic  yards.  Barges  have  a  greater 
capacity,  up  to  4,000  cubic  yards.  Thus, 
no  more  than  4,000  cubic  yards  would  be 
disposed  at  any  one  time.  For  steerage 
purposes,  the  ships  would  be  under 
power  and  moving  while  disposing.  This 
would  increase  dispersion.  Annual 
dredging  volume  averages  just  under 
50,000  cubic  yards  and  has  ranged  as 
high  as  142,000  cubic  yards.  Disposal 
details  are  listed  in  the  draft  EIS. 

The  material  to  be  dredged  consists  of 
medium  to  coarse  sands.  Appendices  B 
and  D  of  the  draft  EIS  give  results  of 
sediment  analysis  performed  on  these 
materials.  These  materials  are 
considered  to  meet  the  exclusion  criteria 
from  further  testing  as  noted  in  40  CFR 
227.13.  Periodic  re-evaluation  of 
sediment  characteristics  by  the  Corps 
and  EPA  occur  as  part  of  our 
management  responsibilities. 

5.  Feasibility  of  Surveillance  and 
Monitoring 

40  CFR  228.6(a)(5).  The  proximity  of 
the  interim  disposal  site  to  shore 
facilities  creates  an  ideal  situation  for 
shore-based  monitoring  of  disposal 
activities.  Routinely,  a  Coast  Guard 
vessel  patrols  the  entrance  and 
nearshore  areas,  so  surveillance  can 
also  be  accomplished  by  surface  vessel. 

Following  formal  designation  of  an 
ODMDS,  EPA  and  the  Corps  will 
develop  a  site  management  plan  which 
will  address  post-disposal  monitoring. 
All  Oregon  ODMDS  are  periodically 
monitored  jointly  by  the  Corps  and  EPA 
already.  Several  research  groups  are 
available  in  the  area  to  perform  any 
required  work.  The  work  could  be 
performed  from  small  surface  research 
vessels  at  a  reasonable  cost. 

ft  Disposal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction,  and  Velocity 

40  CFR  228.6(a)(6).  The  material 
dredged  from  the  Rogue  River 
navigation  channel  is  medium  to  coarse 
sand.  For  the  range  of  depths  and  grain 
sizes  found  at  the  Rogue  ODMDS,  there 
is  nearly  constant  mobilization  of 
bottom  sediment  due  to  wave  action. 
This  wave-induced  motion  is  not 
responsible  for  net  transport,  but,  once 
in  motion,  bottom  sediments  can  be 
affected  by  other  forces  such  as  gravity 
or  directional  currents. 

The  nearshore  circulation  patterns  at 
Rogue  are  still  unclear.  Their  complexity 
is  perhaps  due  to  the  rocky  reefs  in  the 
northern  part  of  the  Zone  of  Siting 
Feasibility  (ZSF).  The  prevailing 
currents  at  the  depth  of  the  disposal  site 
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40  CFR  22.6(a)(  B).  The  draft  EIS 
identified  no  legi  imate  uses  of  the 
ocean  that  woulq  be  interfered  with  as  a 
result  of  designation  of  and  ODMDS  or 
its  use.  The  following  paragraphs 
summarize  concl|isions: 

Commercial  Fishing:  Two  existing 
commercial  fishe^es  occur  in  the 
inshore  area:  sahhon  trawling  and 

pshing.  The  length  of 
I  season  varies  each 
son  the  established 
normally  extends 
from  July  to  September.  During  this 
period,  the  potential  exists  for  conflicts 
between  the  dredge  and  Hshing  boats. 
The  Coast  CuardTand  OOFW  indicated 
that  they  are  unajware  of  any  instance 
where  this  has  ei^er  been  a  problem.  The 
Dungeness  crab  deason  is  from  1 
December  to  15  August;  however,  most 
of  the  fishing  is  done  prior  to  |ane  and 
usually  ends  earl(r  because  of  the 
increase  in  unmarketable  soft  shell 
crabs  in  the  catc|.  As  a  result,  most  crab 
fishing  is  done  oi^tside  of  the  normal 
dredging  season  and  it  is  unlikely  that  a 
conflict  would  result.  There  are  no 
commercial  fish  ^r  shellfish  aquaculture 
operations  that  Would  currently  be 
impacted  by  use  pf  the  existing  disposal 
site.  [ 

Recreational  Fishing:  Salmon  fishing 
is  done  by  charter  and  private  boats  and 
occurs  in  the  same  areas  as  the 
commercial  fishing,  but  generally  closer 
to  shore.  Bottom  ishing  is  done  along 


the  reef  areas  to  the  northwest  by 
private  charter  boat.  Recreational 
fishing  boats  have  a  potential  for 
conflict  with  dredging  operations, 
however,  no  conflicts  have  been 
reported  to  date.  It  is  unlikely  that  any 
significant  conflict  will  develop  in  the 
near  future. 

Offshore  Mining  Operations:  Although 
offshore  deposits  of  heavy  minerals 
containing  magnetite,  gold,  platinum, 
chromite,  and  ilmenite  are  present 
offshore,  no  mining  is  currently  taking 
place.  No  oil/gas  wells  have  been 
drilled  off  this  part  of  the  Oregon  Coast 
and  no  development  is  expected  in  the 
future.  All  considerations  for  offshore 
mining  and  oil/gas  leases  remain  in  the 
development  stages.  Designation  and 
use  of  the  disposal  site  is  not  expected 
to  interfere  with  any  of  the  proposed 
operations. 

Navigation:  No  conflicts  with 
commercial  navigation  traffic  have  been 
recorded  in  the  more  than  6G-year 
history  of  hoper  dredging  activity.  The 
probable  reason  for  this  is  fhe  light 
commercial  traffic  at  Rogue.  Navigation 
hazards  do  exist  within  the  ZSF  and 
should  be  avoided  when  considering 
possible  disposal  site  locations.  Ships 
cannot  navigate  in  the  northwest  part  of 
the  ZSF  due  to  the  exposed  reefs. 

Scientific:  No  scientific  studies  have 
been  identified  within  the  ZSF  that 
could  be  adversely  effected  by  the 
disposal  activity. 

Coastal  Zone  Management:  Local 
comprehensive  land  use  plans  for  the 
Rogue  area  have  been  acknowledged 
and  approved  by  the  State  of  Oregon. 
These  plans  discuss  ocean  disposal  and 
recognize  the  need  to  provide  for 
suitable  offshore  sites  for  disposal  of 
dredged  materials.  In  addition,  this  site 
evaluation  doomient  establishes  that  no 
significant  effects  on  ocean,  estuarine, 
or  shoreland  resources  are  anticipated, 
as  Goal  19  of  the  Oregon  Statewide 
Planning  Goals  and  Guidelines  requires. 

During  coordination  of  the  Site 
Evaluation  Report  fhe  Corps  made  a 
determination  of  consistency  with 
Coastal  Zone  Management  plans.  EPA 
also  concludes  that  designation  of  the 
proposed  site  is  consistent  to  the 
maximum  extent  practicable  with  the 
state  coastal  management  program.  A 
letter  of  concurrence  with  that  finding 
was  provided  by  the  Oregon  Department 
of  Land  Conservation  and  Development, 
the  state  coastal  zone  management 
office.  Their  letter  of  concurrence  is 
included  in  the  draft  EIS.  The  letter 
notes  that  the  Department  may 
reexamine  the  consistency  issue  if  new 
information  becomes  available. 


9.  The  Existing  Water  Quality  and 
Ecology  of  the  site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
of  Baseline  Survey 

40  CFR  28.6(a)(9).  Only  limited  water 
and  sediment  quality  testing  has  been 
done,  the  details  of  which  are  provided 
in  appendix  D  of  the  draft  EIS. 
Sediments  from  the  navigation  channel 
are  medium  to  course  sands  containing 
some  gravel,  with  some  fine  sands 
present  at  the  upper  end  of  the  project 
next  to  the  boat  basin.  Ehitriate  testing 
was  conducted  in  1981  which  showed  no 
release  of  harmful  concentrations  of 
contaminants.  These  materials  are 
considered  to  meet  the  exclusion  criteria 
from  further  testing  as  noted  in  40  CFR 
227.13.  Periodic  re-evaluation  of 
sediment  characteristics  by  the  Corps 
and  EPA  occur  as  part  of  our 
management  responsibiUties. 

A  general  discussion  of  the  ecology  of 
the  area  based  on  available  information 
is  presented  in  appendix  A  of  the  draft 
EIS.  The  ODMDS  and  near  vicinity  is 
typical  of  a  Pacific  Northwest  mobile 
sand  community,  shifting  to  the  reef 
system  to  the  north.  Monitoring  studies 
have  not  shown  any  adverse  effects 
from  historic  disposal. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisanae  Species  in  the 
Disposal  Site 

40  CFR  228.6(a)(10).  It  is  highly 
unlikely  that  any  nuisance  species 
would  be  transported  to  the  disposal 
site.  Nuisance  species  are  considered  to 
be  any  undesirable  organism  not 
previously  existing  at  the  disposal  site 
and  either  transported  or  attracted  there 
because  of  the  disposal  of  dredged 
materials  which  are  capable  of 
establishing  themselves  there. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance 

40  CFR  228.6(a)(ll).  The  neritic  reefs 
off  the  Oregon  Coast  comprise  a  unique 
ecological  feature.  They  support  a  wide 
variety  of  invertebrates  and  fish  species, 
as  well  as  bull  whip  kelp  communities. 
These  areas  are  sheltered  from  wave 
action  and  receive  nutrients  from  both 
the  ocean  and  the  estuaries  and  are, 
thus,  usually  highly  productive.  The 
disposal  site  is  located  approximately 
1.0  nmi  SSE  from  the  reefs.  Since  the 
disposal  material  is  a  dean  sand  that 
settles  quickly,  any  movement  of  the 
disposed  sand  into  the  reef  area  would 
occur  through  natural  littoral  transport. 
Since  the  disposal  quantity  is  relatively 
small  compared  to  the  longshore 
transport,  disposal  at  the  current  site 
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should  not  adversely  affect  the  aquatic 
community  In  the  reef  areas. 

In  spite  of  the  heavy  ship  traffic 
supplying  the  gold  fields  in  the  late 
18008,  there  do  not  appear  to  be  any 
shipwrecks  of  cultural  significance  that 
would  be  affected  by  continued  use  of 
the  disposal  site.  Potential  shipwreck 
area  were  evaluated  in  the  draft  EIS.  A 
letter  by  the  Oregon  State  Historic 
Preservation  Officer  (SHOP)  concurs 
that  no  significant  cultural  resources 
will  be  affected  by  the  proposed 
designation  and  use. 

E.  Proposed  Action 

The  EIS  concluded  that  the  proposed 
site  may  be  appropriately  designated  for 
use.  The  proposed  site  is  compatible 
with  the  general  criteria  and  specific 
factors  used  for  site  evaluation. 

The  designation  of  the  Rogue  as  an 
EPA  approved  ocean  Dumping  Site  is 
being  published  as  proposed 
rulemaking.  Management  of  this  site  will 
be  delegated  to  the  Regional 
Administrator  of  EPA  Region  10. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  disposal  of 
material  at  sea.  Before  ocean  dumping 
or  dredged  material  at  the  site  may 
commence,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  EPA 
has  the  right  to  disapprove  the  actual 
dumping,  if  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

F.  Regulatory  Assessments 

Under  the  Regulatory  flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA-has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 


subject  to  Office  of  Management  and 
Budiget  review  under  the  Paperwork 
Reduction  Act  of  IQSa  44  U.S.C.  3501  et 

seq. 

List  of  SubjecU  in  40  CFR  Fart  228 

Water  pollution  control. 
Dana  A.  Rasmuasen, 

Regional  Administrator  for  Region  10. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  228-{AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  the  entry  for  "Rogue  River 
Entrance"  from  the  Dredged  Material 
Site  listing  in  paragraph  (a)(3)  and  by 
adding  paragraph  (b)(92)  to  read  as 
follows: 

S  228. 1 2    Delegation  of  management 
authority  for  Interim  ocean  (tumping  site*. 
•        *        •        •        • 

(b)  •  •  • 

(92)  Rogue  River  Entrance-Region  10. 
location:  42*  24'  15"  N,  124*  26'  52"  W; 
42*  24'  23"  N,  124*  28'  39"  W;  42*  23'  39" 
N,  124*  27'  VT'  W:  42*  23'  51"  N,  124*  ZT 
30"  W. 

Size:  .14  square  nautical  miles. 

Depth:  18  meters  (average). 

Primary  Use  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restrictions:  Disposal  shall  be  limited 
to  dredged  material  determined  to  be 
suitable  for  unconfined  disposal  from 
the  Rogue  Estuary  and  River  and 
adjacent  areas. 

[FR  Doc.  91-22480  Filed  0-17-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  91-264.  RM-7791] 

Radio  Broadcasting  Services; 
Bismarck,  NO 

AOCNCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Christopher 
G.  Abbott  seeking  the  allotment  of 
Channel  248C  to  Bismarck,  North 
Dakota,  as  the  community's  sixth  local 
commercial  FM  service.  Channel  248C 
can  be  allotted  to  Bismarck  in 
compliance  with  the  Commission's 


minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.4  kilometers  (2.1  miles)  southeast  to 
avoid  a  short-spacing  to  vacant  but 
applied-for  Channel  250A  at  Beulah, 
North  Dakota,  at  coordinates  North 
Latitude  46-47-35  and  West  Longitude 
100-48-18. 

DATES:  Comments  must  be  filed  on  or 
before  November  4, 1991,  and  reply 
comments  on  or  before  November  19, 
1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Christopher  G.  Abbott,  1910 
Santa  Gertnidis  Drive,  Bismarck,  North 
Dakota  58501  (Petitioner). 

FOR  niRTHER  iNK>RMATK>N  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-264.  adopted  August  3a  1991,  and 
released  September  12, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW.,  Washington.  IXl  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center.  (202)  452-142Z  1714  21st  Street 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-22456  Filed  9-17-91: 8:45  am] 
MUMQ  coot  arit-ot-M 
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47  CFR  Part  73 

[MM  Docket  Mo.  9i-283.  RM-7793] 

Radio  Broadcasting  Services;  Los 
Alamos,  NM 


AQENCV.  Federal 
Commission. 
action:  Propose( 


Communications 


rule. 


JMI 


summary:  The  Commission  requests 
comments  on  a  pebtion  by  Jeffrey 
Rocblis  seeking  t  le  allotment  of 
Channel  296C  to  job  Alamos,  New 
Mexico,  as  the  cc  mmunity's  third  local 
commercial  FM  s  ervice.  Channel  298C 
can  be  allctted  tc  Los  Alamos  in 
compliance  with  Lhe  Commission's 
minimum  distant »  separation 
requirements  wit  i  a  site  restriction  of 
38.1  kilometers  [2  3.7  miles}  northeast  to 
avoid  short-spaci  ngs  to  Stations  KMYI, 
Channel  296C2,  /^rmijo.  New  Mexico, 
and  Station  KA\lX-FM.  Channel  300C 
Albuquerque,  Ne  v  Mexico,  at 
coordinates  Nort!  i  Latitude  36-04-51  and 
West  Longitude  105-58-41. 
DATES:  Comment )  must  be  filed  on  or 
before  Novembei  4, 1991,  and  reply 
comments  on  or  1  lefore  November  19, 
1991. 

ADDRESSES:  Fed(  ral  Communications 
Commission,  Wa  ihington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  ( ounsel  or  consultant, 
as  follows:  Lewis  J.  Paper,  Esq.,  Paul  J. 
Sinderbrand,  Esq  ,  Keck,  Mahin  &  Cate, 
1201  New  York  /Vvenue,  NW., 
Washington,  DC  ^0005  (Counsel  to 
petitioner). 

FOR  FURTHER  MF^RMATION  CONTACT: 
Leslie  K.  Shapiro  Mass  media  Bureau, 
(202)  634-6530. 

rmation:  This  is  a 
nmiission's  Notice  of 
king,  MM  Docket  No. 
ugust  30, 1991,  and 
er  12. 1991.  The  full 
text  of  this  Comiiission  decision  is 
available  for  insp  ection  and  copying 
during  normal  bu  siness  hours  in  the  FCC 
Dockets  Branch  (-oom  230),  1919  M 
Street,  NW.,  Wa^ington,  DC.  The 
complete  text  of  1  his  decision  may  also 
be  purchased  h-o  a  the  Commission's 
copy  contractor,  DowTitown  Copy 
Center,  (202)  452- 1422, 1714  21st  Street, 
NW.,  Washingtoiu  DC  20036. 

Provisions  of  tie  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  th^  public  should  note 
that  from  the  timi;  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  :ourt  review,  all  ex 
parte  contacts  ar ;  prohibited  in- 


SUPPLEMENTARY 

synopsis  of  the 
Proposed  Rule  Ml 
91-263.  adopted 
released  Septem 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
FederEtl  Coaununications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[PR  Doc.  91-22454  Filed  9-17-91;  8:45  am) 
BnjJNQ  CODE  (712-01-11 


47CFHPart73 

[MM  DocMI  tlo.  91-285,  RM-TTHl 

Radio  Broadcasting  Services;  Asliiand, 
OR 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Jeffrey 
Rochlis  seeking  the  allotment  of 
Channel  298C2  to  Ashland,  Oregon,  as 
the  community's  second  local  FM 
service.  Channel  298C2  can  be  allotted 
to  Ashland  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.3  kilometers  (3.3  miles] 
west  to  avoid  a  short-spacing  to  Statiao 
KKRB,  Channel  29501,  Klamath  Falh, 
Oregon,  at  coordinates  North  Latitude 
42-11-48  and  West  Longitude  122-46-23. 
DATES:  Comments  must  be  filed  on  or 
before  November  4, 1991,  and  reply 
comments  on  or  before  November  19, 
1991. 

ADDRESSES:  Federal  Conmiunications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lewis  J.  Paper,  Esq.,  Paul  J. 
Sinderbrand,  Esq.,  Kedk,  Mahin  ft  Cate, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20005  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
StIPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
91-265,  adopted  August  30, 1991,  and 
released  September  12, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 


Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fixmi  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory  Act  of 
1980  do  not  apply  to  this  proceeding. 

Members  ol  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununicstions  CommiBBion. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rales  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-22453  Hied  &-17-ei;  8:45  am] 

BtUJNO  COOE  (TII-OI-H 


47  CFR  Part  73 

[MM  Oocket  Na  91-266,  RM-7794] 

Radio  Broadcasting  Services; 
Redmond,  OR 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Jeffrey 
Rochlis  seeking  the  allotment  of 
Charmel  259C3  to  Redmond,  Oregon,  as 
the  community's  fourth  local  FM  service. 
Channel  259C3  can  be  allotted  to 
Redmond  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5  kilometers  (3.1  miles) 
east  to  avoid  a  short-spacing  to  Station 
KRKT-FM,  Channel  260C.  Albany. 
Oregon,  at  coordinates  North  Latitude 
44-17-14  and  West  Longitude  121-06-56. 
DATES:  Comments  must  be  filed  on  or 
before  November  4, 1991,  and  reply 
comments  on  or  before  November  19. 
1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lewis  J.  Papep.  Esq.,  Paul  J. 
Sinderbrand.  Keck,  Me^in  &  Cate,  1201 
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New  York  Avenue,  NW.,  W«»htngta*i, 
DC  20005  (Counsel  to  petitioner). 
POn  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureaa, 
(202]  e34-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conmission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Na 
91-28B,  adopted  August  3a  1991.  and 
released  September  12, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1080  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shovtd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Makiiig  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channd  aflotaieBts. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  «f  Svbi«ots  h  «7  CFR  Part  71 

Radio  broadcasting. 

Federal  CoaiMunioationi  CommiMkm. 

Assistant  C3)ief,  AUocationa  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau.  • 
[FB  Dae  01-22455  Fitod  0-17-01;  »M  aaj 
iooacsn>«vii 
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This  section  of  tiip  FEDERAL  REGISTER 
contains  document^  ottier  than  rules  or 
proposed  rules  tt^t  are  applicat>le  to  the 
pui}lic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agericy 
decisons  and  rulings,  delegations  of 
auttvxity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


Agricultural  Research  Service 


DEPARTMENT  o|f  AGRICULTURE 

Office  of  the  Secretary 

Agricultural  Biotechnology  Research 
Advisory  Committee;  Classification/ 

Confinement  Wqriting  Group 

i 

In  accordance  With  the  Federal 
Advisory  Commi|tee  Act  of  October 
1972  (Pub.  L.  92-^,  86  Stat.  770-776). 
the  U.S.  Departmpnt  of  Agriculture 
(USDA),  Science  iand  Education, 
announces  the  following  meeting  of  a 
working  group  of]  the  Agricultural 
Biotechnology  Research  Advisory 
Committee  (ABRAC). 

The  ClassiHcal  ton/Confinement 
Working  Group  \  nil  meet  in  room  704, 
Rosslyn  Plaza  East,  1621  N.  Kent  Street. 
Arlington.  Virgin  a.  22209,  on  October 
30-31, 1991,  fromj9  a.m.  to  5  p.m.  on 
October  30,  and  from  9  a.m.  to 
approximately  3  p.m.  on  October  31.  to 
discuss  the  classification  and 
confinement  of  ofganisms  with 
deliberately  modified  hereditary  traits 
used  in  agricultui  al  biotechnology 
research. 

This  meeting  i(  open  to  the  public. 
Persons  may  panicipate  in  the  meeting 
as  time  and  space  permit.  The  public 
comments  before  or 
with  the  contact 


may  file  written 
after  the  meetii 
person  below. 

Further  information  may  be  obtained 
from  Dr.  Alvin  L^Young.  Director,  or  Dr. 
Daniel  D.  Jones,  Deputy  Director.  Office 
of  Agricultural  Biotechnology. 
Cooperative  Staije  Research  Service. 
Department  of  Agriculture,  room  1001. 
Rosslyn  Plaza  East,  14th  Street  and 
Independence  Avenue,  SW. 
Washington.  DCJ  20250.  Telephone  (703) 
23&-4419. 

Done  at  Washington.  DC.  this  6th  day  of 
September.  1991. 
ChariME.  HaM, 

Aasistant  Secretary, 
|FR  Doc.  91-22495 

■NJJMaCOOC  M14-2HI 


',  Science  and  Education. 
Filed  9-17-91;  8:45  am) 


JMI 


Notice  of  Intent  to  Grant  Exclusive 
Patent  Licenses 

agency:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  A^culture. 
Agricultural  Research  Service,  intends 
to  grant  partially  exclusive  patent 
licenses  to  Seald  Sweet  Growers,  Inc., 
Vero  Beach,  Florida,  and  to  J.R.  Brooks 
and  Son,  Inc.,  Homestead,  Florida,  on 
U.S.  Patent  Application  S.  No.  07/ 
679.849.  "Increasing  Stability  of  Fruits, 
Vegetables  or  Fungi,"  filed  April  3. 1991. 
Notice  of  Availability  was  given  on  May 
22. 1991. 

DATES:  November  18, 1991. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions, 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard.  Building  005,  room 
403.  BARC-W.  Beltsville,  Maryland 
20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 

M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone:  301/344-2788,  (FTS)  344-2786. 
SUPPLEMENTARY  INFORMATION:  The 

USDA-ARS  intends  to  grant  two 
partially  exclusive  patent  licenses  to 
practice  the  aforementioned  invention. 
Patent  rights  to  this  invention  are 
assigned  to  the  United  States  of 
America  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  said  companies  have 
submitted  complete  and  sufficient 
applications  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public,  and  have 
entered  into  Cooperative  Research  and 
Development  Agreement  with  the 
Department  of  Agriculture  for 
furtherance  of  the  commercial  use  of  the 
said  invention. 

The  prospective  partially  exclusive 
patent  licenses  will  be  royalty-bearing 
and  will  comply  with  the  terms  and 
conditions  of  35  U.S.C.  209  and  37  CFR 
404.7.  The  prospective  partially 
exclusive  patent  Hcenses  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  ARS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 


licenses  would  not  be  consistent  with 

the  requirements  of  35  U.S.C.  209  and  37 

CFR  404.7,  and  the  intent  of  15  USC 

3710a. 

WUliam  H.  Tallent. 

Assistant  Administrator. 

[FR  Doc.  91-22496  Filed  9-17-91;  8:45  am] 

BltXlNO  CODE  MKMIS-U 


Cooperative  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board  and 
Joint  Council  on  Food  and  Agricultural 
Sciences;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972 
(Public  Law  92--463,  86  Stat.  770-776),  the 
Office  of  Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
announces  the  following  meeting: 

Name:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board  (UAB)  and 
Joint  Council  (JC)  on  Food  and  Agricultural 
Sciences. 

Dates:  October  20-23, 1991. 

Time:  1  p.m.-6  p.m..  October  20. 1991  (UAB 
only),  8  a.m.-6  p.m..  October  21. 1991. 8  a.m.-6 
p.m..  October  22. 1991. 8  a.m.-12  noon. 
October  23. 1991  (UAB  and  JC  meet 
separately). 

Places:  Sheraton  El  Conquistador  and    . 
University  of  Arizona.  Tucson,  Arizona. 

Type  of  Meeting:  Open  to  the  Public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  Public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  people  below. 

Purpose:  The  UAB  and  Joint  Council  will 
review  research  and  extension  programs  that 
are  addressing  the  loss  of  genetic  diversity 
and  endangered  species,  efficient  water 
utilization,  and  public  land  issues. 
Presentations  on  plant  and  insect 
biotechnology  projects  and  geographic 
information  systems  will  be  made  to  the 
UAB. 

Contact  People  for  Agenda  and  More 
Information:  Marshall  Tarl<ington.  Executive 
Secretary.  National  Agricultural  Research 
and  Extension  Users  Advisory  Board,  room 
432-A.  Administration  Building.  U.S. 
Department  of  Agriculture.  Washington.  DC 
20250.  telephone  (202)  447-3684;  Mark  Bailey. 
Executive  Secretary,  Joint  Council  on  Food 
and  Agricultural  Sciences,  room  302. 
Aerospace  Building.  USDA.  Washington.  DC 
2025a  telephone  (202)  401-4862. 
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Done  in  Washington.  DC.  this  11th  day  of 
September,  1991. 
|ohn  Patrick  lonUn, 
Administrator. 
|FR  Doc.  91-22497  Filed  9-17-91;  8^45  am] 

MLUNQ  COOC  S4ie-2>-lt 


FoTMt  Service 

Northern  Region;  Exemption  of 
Salvage  Timber  Sale  Project  From 
Appeal 

AOENCV:  Forest  Service,  USDA. 

action:  NotiHcation  that  a  salvage 
timber  sale  project  is  exempted  from 
appeals  under  provisions  of  36  CFR  part 
217. 

SUMMAIIV:  During  January  1989, 
extensive  areas  of  timber  stands  along 
the  Continental  Divide  on  the  Helena 
National  Forest  were  severely  damaged 
or  killed  by  a  severe  drop  in  temperature 
which  followed  several  weeks  of  very 
mild  temperatures.  The  timber  stands 
severely  affected  by  this  event  are  in 
need  of  restoration  through  salvage  of 
the  trees  killed  or  heavily  damaged  and 
rehabilitation  of  the  stands  through  site 
preparation  and  prompt  regeneration. 
Further  delay  in  removal  of  the  dead 
trees  will  render  them  unmerchantable 
as  sawtimber,  and  lack  of  treatment  to 
the  sites  will  result  in  unacceptable 
regeneration  lags  reducing  long-term 
timber  productivity  and  affect  the  ability 
to  meet  other  resource  objectives. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
documented  in  the  Environmental 
Assessment  for  the  Proposed  Salvage  of 
Winter-Killed  Timber  in  the  Upper 
Telegraph  Creek  Area,  that  there  is  good 
cause  to  expedite  this  project  for 
rehabilitation  of  National  Forest  lands 
and  recovery  of  dead  and  dying  timber 
subject  to  rapid  deterioration.  The 
environmental  analysis  also  documents 
extensive  public  involvement  during  the 
analysis  and  addresses  the  issues  raised 
by  the  public. 

This  is  notification  that  the  decision  to 
implement  the  Upper  Telegraph  Salvage 
Timber  Sale  on  the  Helena  National 
Forest  is  exempted  from  appeal.  This 
conforms  with  provisions  of  36  CFR 
217.4(a)(ll). 

EFFECTIVE  DATE:  Effective  on  issuance  of 
the  Decision  Notice  for  the  Upper 
Telegraph  Winter  Killed  Timber 
Salvage. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ernest  R.  Nunn,  Forest  Supervisor, 
Helena  National  Forest,  301  S.  park. 
Drawer  10014,  Federal  Building.  Room 
334,  Helena,  Montana  59626. 


Background 

During  January  of  1989  several  weeks 
of  unseasonably  warm  weather  were 
followed  by  a  severe  and  rapid  drop  in 
temperature  which  caused  "Red-Belt" 
type  conditions  and  stressed,  severely 
damaged  and/or  killed  the  timber  on 
approximately  18,000  acres  within  the 
Helena  Ranger  District.  The  damage 
varied  ^m  a  few  trees  per  acre  to 
blocks  of  near  total  mortality.  Within 
the  immediate  area  of  the  proposed 
Upper  Telegraph  Salvage  Timber  Sale, 
an  estimated  1800  acres  were  affected  to 
some  degree.  Over  250  acres  were 
severely  damaged  and  require  some 
type  of  treatment.  Stands  showing  less 
than  25  percent  of  the  trees  damaged 
were  not  considered  in  need  of 
treatment. 

A  Forest  interdisciplinary  team 
identified  the  need  to  quickly  salvage 
the  timber  before  it  becomes 
unmerchantable.  Removal  of  the  dead 
and  severely  damaged  timber  will 
accelerate  the  rehabilitation  of  the 
affected  areas  by:  eliminating  the 
probability  of  regeneration  lags  and 
reduction  of  future  timber  yield  on  lands 
allocated  to  timber  management: 
reestablishing  wildlife  cover  more 
quickly;  removing  potential  impediments 
to  big  game;  reducing  the  potential  for 
wildfire  in  the  damaged  stands;  and 
providing  an  opportunity  to  enhance 
tree  species  diversity  by  planting 
several  species  in  the  treated  stands. 
Current  estimates  suggest  that  as  much 
as  25-50  percent  of  the  merchantable 
volume  has  already  been  lost  because  of 
the  failure  to  salvage  the  timber  last 
year.  Unless  the  dead  material  is 
salvaged  soon,  the  opportunities  to  sell 
the  material  and  initiate  long-term  site 
recovery  will  be  foregone  due  to  insect 
activity  and  decay. 

An  Environmental  Assessment  was 
prepared  during  early  1990  which 
incorporated  public  involvement 
received  in  response  to  a  scoping  letter 
sent  to  potentially  affected  parties. 
(Information  from  all  public  involvement 
is  documented  in  the  hnal 
Environmental  Assessment  and 
associated  project  file  located  at  the 
Helena  Ranger  District,  2001  Poplar, 
Helena,  Montana.]  That  effort 
culminated  in  the  signing  of  Decision 
Notice  on  July  26, 1990.  District  Ranger 
Hart  thereby  authorized  the  salvage  of 
dead  and  damaged  timber  from 
■  approximately  163  acres  of  National 
Forest  lands.  That  decision  was 
appealed  on  September  6, 1990,  by  the 
Helena  Forest  Conservation  Coalition 
and  American  Wildlands.  Subsequently, 
District  Ranger  Hart  withdrew  his 
original  decision  on  June  6, 1990,  and 


requested  additional  analysis  of  the 
proposed  activities  to  address  issues        j 
raised  in  the  appeals.  • 

Four  alternatives,  evaluated  in  the 
revised  Environmental  Assessment 
range  from  "No  Action"  to  the  treatment 
of  225  acres.  Estimates  of  the  volume  of 
timber  which  could  be  salvaged  range 
ftt>m  1.1  Million  Board  Feet  (MMBF)  to 
IJMMBF. 

Planned  Actions 

The  planned  project  includes  recovery 
of  the  killed  and  heavily  damaged  trees 
which  are  still  merchantable  and 
rehabilitation  of  the  stands  through  site 
preparation  and  prompt  regeneration. 
The  alternative  selected  for 
implementation  proposes  the  treatment 
of  131  acres  in  11  individual  harvest 
units  recovering  1.1  MMBF  of  damaged 
or  dead  timber.  Planting  would  take 
place  on  85  acres  of  harvest  area  to  re- 
establish damaged  stands.  Site 
preparation  and  natural  regeneration 
will  be  relied  upon  to  re-establish  timber 
stands  on  the  remaining  14  acres. 
Sanitation  cutting  on  32  acres  will  leave 
residual  trees  on  site  for  cover  and  seed 
sources. 

Further  delay  in  removal  of  the  dead 
trees  will  render  them  unmerchantable 
as  sawtimber,  and  lack  of  followup 
treatment  to  the  sites  will  result  in 
unacceptable  regeneration  delays 
affecting  long-term  timber  yields  and 
wildlife  use  of  the  area. 

Due  to  the  length  of  time  it  has  taken 
to  develop  and  acceptable  rehabilitation 
project  and  salvage  program  and  to 
properly  evaluate  its  effects,  the  time 
remaining  for  accomplishment  has 
become  critical.  Any  additional  delays     - 
will  result  in  further  damage  to 
presently  undamaged  resources  and 
could  result  in  a  complete  loss  of  the 
salvageable  resources  as  well. 

To  expedite  this  sale  project  and  the 
Initiation  of  long-term  vegetative 
recovery  of  the  treated  stands,  the 
process  according  to  36  CFR  217.4(a)(ll) 
is  being  followed.  Under  this  Regulation 
the  following  are  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  such  as 
Mrildflres  *  *  *  when  the  Regional  Forester 
•  *  *  determines  and  gives  notice  in  the 
Federal  Registar  that  good  cause  exists  to 
exempt  such  decisions  from  review  under  this 
part. 

Based  upon  the  environmental 
analysis  documented  in  the  Upper 
Telegraph  Salvage  Timber  Sale 
Environmental  Assessment  and  the 
Helena  District  Range's  Decision  Notice 
for  this  project,  I  have  determined  that 
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good  cause  exists  to  exempt  this 
decision  from  adlninistrative  review. 
Therefore,  upop  publication  of  this 
notice,  this  projeit  will  not  be  subject  to 
review  under  36  CFR  part  217. 

Dated  Septembe^  12, 1991. 
John  M  Hugbes, 

Deputy  Regional  Fc  rester.  Northern  Region. 
(FR  Doc  91-22403  I  lied  9-17-91:  8:45  am] 
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Oil  and  Gas  Leasing  on  Lands 
Administered  byi  ttie  Ashley  and 
Wasatch-Cactw  Natlonais  Forests 

AQENCy:  Forest  S  >rvice.  USDA.  is  the 

lead  agency.  Burt  au  of  Land 

Management.  USpL  is  a  cooperating 

agency. 

action:  Notice  of  intent  to  prepare 

environmental  inspect  statement  (EIS). 

1 

summary:  The  Fdrest  Service,  along 
with  the  Bureau  of  Land  Management  is 
a  cooperating  agancy.  will  prepare  an 
environmental  in^pact  statement  for  oil 
and  gas  leasing  on  lands  administered 
by  the  Ashley  and  Wasatch-Cache 
National  Forests.  The  EIS  will  be  tiered 
to  the  current  Laqd  and  Resource 
Management  Pla^s  and  associated  Final 
Environmental  In|pact  Statements. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  October  18, 1991. 
ADDRESSES:  Senc^  written  comments  to 
Susan  Ciannettin|9.  Forest  Supervisor, 
Wasatch-Cache  National  Forest  8230 
Federal  Buildingjl25  South  State  SL, 
Salt  Lake  City,  UT  84138. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Burkhardt  jWasatch-Cache 
National  Forest  9230  Federal  Building. 
125  South  State  S^..  Salt  Lake  City,  UT 
8413a  Telephone'number  (801)  524-6333 
or  (801)  524-5030. 

SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  will  prepare  an  EIS  for  oil 
and  gas  leasing  oti  the  Evanston  and 
Mountain  View  Hanger  Districts  of  the 
Wasatch-Cache  National  Forest  and  a 
portion  of  the  Flaping  Gorge  Ranger 
District  of  the  Asnley  National  Forest 
which  is  not  within  the  Flaming  Gorge 
National  Recreation  Area.  The  area  is 
within  Summit  and  Daggitt  counties  in 
Utah  and  Uinta  C  ounty  in  Wyoming. 
The  preparation  ( if  an  EIS  is  needed  to 
comply  with  the  Rational  Environmental 
Policy  Act  in  malting  the  decision  as  to 
which  lands  are  administratively 
available  for  leaang  and  the  leasing 
decision  for  specjric  lands.  With  the 
passage  of  the  Fejderal  Onshore  Oil  and 
Gas  Leasing  Refdrm  Act  (FOOGLRA). 
the  Forest  Service  was  given  the 
authority  to  objei  ;t  or  not  object  to 
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leasing  of  National  Forest  System  lands 
and  to  prescribe  lease  stipulations 
deemed  necessary  to  mitigate  potential 
resource  impacts  and  reduce  conflicts 
with  other  National  Forest  uses.  The 
fmal  decision  and  issuance  of  leases  is 
the  authority  of  the  Bureau  of  Land 
Management. 

The  decisions  to  be  made  only  involve 
Federal  minerals  without  the  National 
Forest  administrative  boundary. 
Reasonably  foreseeable  oil  and  gas 
activities  within  the  area  will  provide 
the  basis  for  the  evaluation  of 
environmental  consequences.  However, 
approval  of  any  subsequent  activities 
will  require  additional  NEPA  analysis  at 
the  time  they  are  actually  proposed  The 
EIS  and  leasing  decisions  will  be 
appealable  under  Forest  Service 
Regulations  36  CFR  217. 

Issues  to  be  addressed  in  the  EIS  will 
be  determined  tiirough  public  scoping. 
For  this  purpose,  the  Forests  are 
requesting  written  comments.  Public 
meetings  will  be  held  in  Salt  Lake  City 
and  VemaL  Utah,  and  in  Evanston. 
Wyoming.  Susan  Giannettino,  Forest 
Supervisor  of  the  Wasatch-Cache 
National  Forest  and  Duane  Tucker, 
Forest  Supervisor  of  the  Ashley  National 
Forest  are  the  responsible  officials.  The 
Bureau  of  Land  Management  has  been 
identified  as  a  cooperating  agency.  The 
Forest  Service,  anticipates  release  of  the 
draft  EIS  for  public  comment  in  June, 
1992.  and  completion  of  the  final  EIS  by 
December,  1992. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  proposed  action 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  but 
are  not  raised  until  after  completion  of 
the  fmal  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel.  (9th  Circuit  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 


substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  then  and  respond  to  them  in 
the  fmal  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.) 

Dated:  September  6, 1991. 
William  Lavera, 

Deputy  Forest  Supervisor.  Wasatch-Cache 
National  Forest. 
[FR  Doc  91-22413  Filed  9-17-91:  8:45  am} 
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Revised  Land  and  Resource 
Management  Plan  for  the  Caribbean 
National  Forest  and  LuquiMo 
Experimental  Forest;  Municipalities  of 
LuquWo,  Falardo,  Ceiba,  Naguabo,  Las 
Pisdras,  Canovanas,  and  Rio  Granda, 
Puerto  Rico 

aqcncy:  Forest  Service,  USDA. 

ACTION:  Notice:  intent  to  prepare  an 
environmental  impact  statement 


;  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
impact  statement  for  a  proposed  action 
to  revise  the  Caribbean  National  Forest 
and  Luquillo  Experimental  Forest  Land 
and  Resource  Management  Plan 
pursuant  to  16  U.S.C.  1604(0(5)  and  36 
CFR  219.12. 

The  agency  invites  written  comments 
and  suggestions  within  the  scope  of  the 
analysis.  In  addition,  the  agency  gives 
notices  that  a  full  environmental 
analysis  and  decisionmaking  process 
will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Comments  concerning  the 
analysis  should  be  received  by 
November  1, 1991,  to  ensure  timely 
consideration. 

ADORCSSES:  Submit  written  comments 
and  suggestions  to:  Jose  Salinas,  Jr., 
Forest  Supervisor  Cariblwan  National 
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Forest:  Call  Box  25000:  Rio  Piedras,  PR: 

00928-2500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ricardo  Garcia,  Planning  Staff  Officen 

(809)  766-5335. 

SUPPLEMENTARY  INFORMATION:  The 

Record  of  Decision  for  the  current 
Caribbean  National  Forest  and  Luquillo 
Experimental  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  was 
approved  on  February  10, 1986.  That 
decision  was  appealed. 

While  the  appeal  was  pending,  the 
Regional  Forester  directed  the  Forest 
Supervisor  to  suspend  implementation 
of  the  commercial  timber  harvest 
program  set  forth  in  the  Forest  Plan.  He 
further  directed  the  Forest  to  prepare  a 
supplement  to  the  final  environmental 
impact  statement  (FEIS)  that  would 
consider  the  effects  of  eliminating 
commercial  timber  harvest  on  the 
Forest,  and  that  would  consider  timber 
management  demonstration  activities, 
wilderness  designation,  and  other  issues 
that  surfaced  during  the  scoping  process. 

A  draft  supplemental  environmental 
impact  statement  (DSEIS)  was  issued  in 
March  1990.  Several  respondents  to 
DSEIS  stated  that  they  considered  it 
inadequate  because  it  did  not  consider 
the  effects  of  Hurricane  Hugo,  which 
struck  the  Forest  on  September  18, 1989. 
The  DSEIS  did  not  consider  the  effects 
of  Hugo,  because  it  was  already  in  the 
process  of  being  printed  when  the  storm 
struck.  In  response  to  this  public 
concern  the  Forest  issued  Uie  Hugo 
supplement  to  the  draft  supplement  to 
the  FEIS  (Hugo  Supplement)  in  March 
1991.  Public  comment  period  for  the 
Hugo  supplement  closed  July  31. 1991. 

Due  to  the  extent  of  the  changes  to  the 
Land  and  Resource  Management  Plan 
that  have  been  considered  in  the 
supplements,  the  effects  of  Hurricane 
Hugo,  and  the  time  that  has  elapsed 
during  the  analysis,  the  Regional 
Forester  has  concluded  that  this  ongoing 
process  of  reevaluation  of  the  Plan 
should  be  addressed  as  a  revision  rather 
than  as  an  amendment.  The  Chief  of  the 
Forest  Service  authorized  the  Forest  to 
revise  the  Forest  Plan  on  September  6, 
1991.  This  will  afford  the  public  the 
opportunity  to  comment  on  a  draft  EIS 
and  revised  proposed  Forest  Plan  as  a 
complete  package,  and  to  see  how  their 
comments  on  the  supplements  were 
considered  in  the  development  of  the 
draft  ElS/revised  proposed  Forest  Plan. 

The  Caribbean  National  Forest  was 
scheduled  to  begin  review  and  revision 
of  the  Forest  Plan  in  1993,  with  the  goal 
of  completing  the  revision  process 
within  10  years  of  the  date  of  the  current 
Forest  Plan  (1988).  The  Forest  Service 
believes  it  will  make  better  use  of  the 


public  involvement  and  reassessment 
accomplished  to  date  by  beginning  the 
revision  now. 

The  following  issues  will  be 
addressed  in  the  environmental 
analysis,  as  well  as  other  significant 
issues  identified  during  the  scoping 
process:  (1)  Vegetation  management  and 
demonstration;  (2)  access  management; 
(3)  proposed  wilderness  designation;  (4) 
proposed  wild  and  scenic  river 
designation;  (5)  effects  of  Hurricane 
Hugo;  (6)  water  quality;  (7)  wildUfe;  (8) 
law  enforcement;  (9)  public  information 
and  education;  (10)  recreation;  (11) 
Special  Uses;  and  (12)  research. 

The  scope  of  the  revision  is  to:  (1) 
Establish  forest-wide  multiple-use  goals 
and  objectives;  (2)  establish  Forest-wide 
standards  and  guidelines;  (3)  delineate 
management  areas  and  associated 
management  prescriptions;  (4)  identify 
lands  not  suited  for  timber  production; 
and  (5)  establish  monitoring  and 
evaluation  requirements. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
project  analysis  process.  The  first  point 
in  the  analysis  is  the  scoping  process  (40 
CFR  1501.7).  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  utilized  in  the  preparation 
of  the  draft  environmental  impact 
statement.  The  scoping  process  includes: 
(1)  Identifying  potential  issues,  (2) 
identifying  significant  issues  to  be 
analyzed  in  depth,  (3)  eliminating  from 
detailed  study  insignificant  issues  or 
those  which  have  been  covered  by  prior 
environmental  review,  (4)  exploring 
additional  alternatives,  and  (5) 
identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

•  Public  participation  will  be  solicited 
by  notifying  in  person  and/or  by  mail 
known  interested  and  affected  publics 
and  key  contacts,  news  releases  will  be 
used  to  give  the  public  general  notice, 
and  scoping  meetings  will  be  conducted. 
The  public  will  be  notified  of  the  time 
and  location  of  the  meetings  at  some 
time  in  the  future. 

The  draft  envirorunental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  December  1991.  At  that  time, 
EPA  will  pubhsh  a  notice  of  availabilify 
of  the  draft  environmental  impact 
statement  in  the  Federal  Registe'- 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 


90  days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review-process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  f.2d  1016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(ED.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quahty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  June  1992. 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consquencies  discussed  in  the  final 
environmental  impact  statement,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  revision.  The  responsible  official 
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will  document  th^  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  in  accoidance  with  36  CFK 
217. 

Tbe  responsible  official  is  John  E. 
Alcock.  Regional  Forester,  Southern 
Region.  1720  Peach  tree  Road.  NW.. 
Atlanta.  Georgia  )0367. 

Dated:  Septembeij  11. 1991. 
|oe ).  Brown. 
Acting  Regional  Fonster. 
[FR  Doc  91-2241  FilLd  1-17-01;  8:45  am] 
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Land  and  Resounce  Management  Plan, 
Caribbean  National  Forest  arKi  LuquiUo 
Experimental  Forest,  Municipalities  of 
LuqulHo,  Fajardo,  Celba,  Naguabo,  Las 
Pledras,  Canovanas,  and  Rio  Grande, 
PuertoRIco 

AOCNCV:  Forest  Service.  USDA. 

action:  Notice;  Cancellation  of  intent  to 
prepare  an  environmental  impact 
statement 


:  The  Forest  Service  has 
withdrawn  its  notjce  of  intent  to  prepare 
an  environmental  impact  statement  to 
amend  the  Caribbean  National  Forest 
and  Luquillo  Experimental  Forest  Land 
and  Resource  Management  Plan. 

The  Notices  of  ^tent.  published  in  the 
Federal  Register  of  December  8, 1987; 
August  11, 1988;  and  August  21. 1990;  are 
hereby  rescinded  (52  FR  46515,  53  FR 
30324,  55  FR  340391). 

FOR  nmTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
environmental  imttact  statement 
cancellation  to  Riaardo  Garcia.  Planning 
Staff  Officer,  Caribbean  National  Forest. 
Call  Box  25000.  Rio  Piedras,  PR  00928- 
2500,  phone  809-7^5335. 

SUPPLEMENTARY  HlFORMATION:  The 

Record  of  Decisios  for  the  current 
Caribbean  National  Forest  and  Luquillo 
Experimental  Foreist  Land  and  Resource 
Management  Plan|(Fore8t  Plan)  was 
approved  on  Febrfary  la  1986.  That 
decision  was  appealed. 

While  the  appe^  was  pending,  the 
Regional  Forester  directed  the  Forest 
Supervisor  to  suspiend  implementation 
of  the  commercial  timber  harvest 
program  set  forth  in  the  Forest  Plan.  He 
further  directed  thp  Forest  to  prepare  a 
supplement  to  the  fmal  environmental 
impact  statement  (FEIS)  that  would 
consider  the  effects  of  eliminating 
commercial  timber  harvest  on  the 
Forest,  and  that  would  consider  timber 
management  demonstration  activities, 
wilderness  designation,  and  other  issues 
that  surfaced  duriag  the  scoping  process. 


A  draft  supplemental  environmental 
impact  statement  [DSEIS]  was  issued  In 
March  1990.  Several  respondents  to  the 
DSEIS  stated  that  they  considered  it 
inadequate  because  it  did  not  consider 
the  effects  of  Hurricane  Hugo,  which 
struck  the  Forest  on  September  18, 1989. 
The  DSEIS  did  not  consider  the  effects 
of  Hugo,  because  it  was  already  in  the 
process  of  being  printed  when  the  storm 
struck.  In  response  to  this  public 
concern  the  Forest  issued  the  Hugo 
Supplement  to  the  draft  supplement  to 
the  FEIS  (Hugo  Supplement)  in  March 
1991.  Public  comment  period  for  the 
Hugo  Supplement  closed  July  31, 1991. 

Due  to  the  broadened  scope  of  the 
dianges  to  the  Land  and  Resource 
Management  Plan  that  have  been 
considered  in  the  supplements,  the 
effects  of  Hurricane  Hugo,  and  the  time 
that  has  elapsed  during  the  analysis,  the 
Regional  Forester  has  concluded  that 
this  ongoing  process  of  reevaluation  of 
the  Plan  should  be  addressed  as  a 
revision  rather  than  as  an  amendment. 
The  Chief  of  the  Forest  Service 
authorized  the  Forest  to  revise  the 
Forest  Plan  on  September  6. 1991.  This 
will  afford  the  public  the  opportunity  to 
comment  on  a  draft  EIS  and  revised 
proposed  Forest  Man  as  a  complete 
package,  and  to  see  how  their  comments 
on  the  supplements  were  considered  in 
the  development  of  the  draft  ElS/revised 
proposed  Forest  Plan. 

The  Caribbean  National  Forest  was 
scheduled  to  begin  review  and  revision 
of  the  Forest  Plan  in  1993.  with  the  goal 
of  completing  the  revision  process 
within  10  years  of  the  date  of  the  oirrent 
Forest  Plan  (1986).  The  Forest  Service 
believes  it  will  make  better  use  of  the 
public  involvement  and  reassessment 
accomplished  to  date  by  beginning  the 
revision  now. 

A  notice  will  appear  in  the  Federal 
Register  announcing  the  Notice  of  Intent 
to  prepare  an  environmental  impact 
statement  for  a  revision  of  the 
Caribbean  National  Forest  and  Loquillo 
Experimental  Forest  Land  and  Resource 
Management  Plan. 

Dated:  September  11, 1991. 
Joe  J.  Brown, 
Acting  Regional  Forester. 
[FR  Do&  91-22412  Filed  9-17-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Infonnatlon  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  wider  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 
TitJe:  Species-Specific  Seafood 

Marketing  Coimcil  Requirements. 
Form  Number  None;  OMB— 064a-0215. 
Type  of  Request  Request  for  extension 
of  the  expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 
Burden:  1  respondent:  320  reporting  ' 
hours;  average  hours  per  response — 
320  hours. 
Needs  and  Uses:  This  information 
collection  is  required  by  the  Fish  and 
Seafood  Promotion  Act  and  is 
necessary  to  establish  and  operate 
seafood  marketing  councils  and  for 
the  Secretary  to  carry  out  his 
regulatory  responsibilities  under  the 
Act  The  affected  public  will  be  the 
fishing  industry  members  listed  as 
sector  participants  on  the  seafood 
marketing  councils. 
Affected  Public:  Individuals  or 
households,  businesses  or  other  for 
profit,  small  businesses  or 
organizations. 
Frequency:  On  occasion,  semi-annually. 

annually. 
Respondent's  Obligation:  Required  of 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer  Ronald  Minsk,  395- 
734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Ronald  Minsk,  OMB  Desk 
Officer,  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  September  13. 1991. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc  91-22489  Filed  9-17-91:  8:45  am) 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 
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Title:  National  Qearinghouse  for 
Federal  Audit  Reports. 

Form  Numberfs):  SAC-1. 

Agency  Approval  Number:  0607-O51B. 

Type  of  Request  Revision  of  a 
currently  approved  collection. 

Burden:  300  hours. 

Number  of  Respondents:  3,000. 

Avg  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  The  Single  Audit  Act 
of  1984  (Pub.L  98-502)  requires  State 
and  local  governments  that  receive 
$100,000  or  more  in  Federal  financial 
assistance  during  their  Bscal  year  to 
have  an  annual  audit  of  their  financial 
operations.  The  0MB  has  designated  the 
Census  Bureau  as  the  central 
clearinghouse  for  these  audits.  We  use 
the  Form  SAOl  to  follow-up  with  those 
governments  thatliave  not  sent  in  their 
audit  reports  to  request  that  they 
forward  the  report  or  clarify  their 
reporting  status. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMBDeak  Officer  Marshall  Mill*. 
3g5-734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer  (202)  377-3271, 
Department  of  Commerce,  room  6312. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  0MB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  September  12, 1991. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Oiganization. 
(FR  Doc.  91-22490  Filed  9-17-01;  MS  am] 
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International  Trade  Adminiatration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviewa 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  initiation  of 
antidumping  and  co\mtervailing  duty 
administrative  reviews. 


dufy  orders  and  findings  with  August 
aimiversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  date:  September  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  L  MacDonald,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
telephone  (202)  377-2104. 

•UPPLBIMmTARV  INFORMATION: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with 
S  353.22(a)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  SS  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  August  31. 1902. 


;  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
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Partodi  lo  t)e 
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rs'riewed 

IWMt: 

A-60e-«04 

Negev  Phosphates;  Haila 

Chmic^.....- » 

S/1/SO-7/31/01 

Italy: 

Taperad  RoMef  Ooaftnga.  A- 

47&-«03 

Gnutti  Bearing  Co.. 

8/1/90-7/31/91 

Mexico: 

QfSy  Portland  Cofnenl  and 

amkar.  A-201-eO2 

Camax  SX;  Apaaco  SX 

da  C.V — - 

4/12/90-7/31/91 

riumonviaB. 
Braaa  Sheet  and  Strips  A- 

241-701 

Outokumpu  Copper  Prod- 

ucts B.V — 

8/1/90-7/31/91 

People's  RepubSc  of  China: 

Ti«>ered     Roller     Beartnga 

and    Part*    Theraol,    A- 

670-601 

TTw  China  National  Ma- 

chlnery    A    EQulpcnent 

Oorp4LJaoninoOo..LM. 

S/1/90-S/31/91 

The  China  National  Ma- 

chmery    A    Equipment 

pocation,          Qubhou 

ussa 

Titanium    Sponge,    A-4ei- 

ooe 

Techsnabexport 

8/1/W-7/31/91 
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Pertodtioba 

Israel: 

c-6oe-eo5......  _  „„  . 

Varnmiala 
Electrical  Conductor  Alumi- 
num Rettaw  Roa  C-307- 
702 __ 

1/1/90-12/31/90 
1/1/90-12/31/90 

Countervailing  ft4y  Pvooaadbigi 
Uva  Swine.  C-1 22-404 — 


4/1/90-3/31/91 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
SS  353.34(b)  and  section  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22(c)  and  355.22(c)  (1969). 

Dated:  September  It  1061. 
loseph  A.  SpaCiini. 

Deputy  Auiatant  Secretary  for  Complianoa. 
[FR  Doc  91-22481  Piled  9-17-91;  8:46  am] 
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[C-401-401] 

Certain  CariMn  Steel  Producta  From 
Sweden;  Rrtal  Reeuita  of 
Countervailing  Duty  AdmMstrative 
Review 

AQCNCV:  International  Trade 
Administration/Impori  Administration. 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  Administrative 
review. 

summary:  On  April  25, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  carbon  steel  products  from 
Sweden  for  the  period  January  1, 1987 
through  December  31. 1987  (56  FR 
19091).  We  have  now  completed  that 
review  and  determine  the  total  subsidy 
to  be  2.55  percent  ad  valorem.  This  rate 
differs  from  the  preliminary  results 
because  we  applied  the  rate  of  return 
shortfall  methodology  to  the  entire  of 
the  original  government  equity  infusions. 

EFFECnVE  DATE:  September  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Moore  or  Barbara  Tillman. 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-2786. 

SUPPLEMENTARY  information: 

Background 

On  April  25, 19S1.  the  Department  of 
Commerce  (the  Department)  published 
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in  the  Federal  Re^ster  (56  FR 19091)  the 
preliminary  results  of  its  administrative 
review  of  the  coutitervailing  duty  order 
on  certain  carbon  steel  products  from 
Sweden  (50  FR  41 S47:  October  4. 1985). 
The  Department  t  as  now  completed  that 
administrative  reiriew  in  accordance 
with  section  751  df  the  Tariff  Act  of 
1930.  as  amended!  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  SWeden  of  cold-rolled 
carbon  steel  flat-aolled  products, 
whether  or  not  corrugated  or  crimped: 
whether  or  not  pickled,  not  cut.  not 
pressed  and  not  stamped  to  non- 
rectangular  shape:  not  coated  or  plated 
with  metal  and  n(  it  clad:  over  12  inches 
in  width  and  of  ai  ly  thickness:  whether 
or  not  in  coils.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  607.8320.  607.8350. 
607.8355  and  607.8360  of  the  Tariff 
Schedules  of  the  ijnited  States 
Annotated  (TSU9A).  This  merchandise 
is  currently  classijnable  under  item 
numbers  7209.11.Q.  72.09.12.00, 
7209.13.00.  7209.21.00.  7209.22.0. 
7209.23.00.  7209.24.50.  7209.31.00. 
7209.32.00,  7209.33.00,  72.09.34.00. 
7209.41.00,  7209.4300,  7209.44.00, 
7209.90.00,  7211.3d.50,  7211.41.70,  and 
7211.49.50  of  the  Harmonized  Tariff 
Schedule  (HTS).  |he  TSUSA  and  HTS 
item  numbers  are<  provided  for 
convenience  and  Customs  purposes.  The 
written  descriptic^  remains  dispositive. 

The  review  covjers  the  period  January 
1, 1987  through  December  31. 1987  and 
the  following  programs:  (1)  Regional 
development  incantives;  (2) 
reconstruction  loans:  (3)  structural 
loans:  (4)  government  equity  infusions: 
(5)  government  acquisition  of  assets  for 
SSAB:  (6)  researcji  and  development 
grants:  (7)  emplojjment  promotion 
grants:  (8)  government  export  credits;  (9) 
municipal  and  county  subsidies:  and  (10) 
government  restracturing  program  for 
the  specialty  steel  industry. 

Sventsk  Stall  AB  ("SSAB")  was  the 
only  Swedish  exdorter  of  the  subject 
merchandise  to  tl  e  United  States  during 
the  review  period . 

Analysis  of  Comi  nents  Received 

We  gave  interested  parties  an 
opportunity  to  co  nment  on  the 
preliminary  resul  ;s.  We  received  written 
comments  from  tie  petitioner,  interested 
parties,  and  the  respondent. 

Comment  l.ThB  petitioner  and  other 
interested  parties  (herein  after  the 
"parties")  argue  liat  the  partial  sales  of 
the  government's  equity  to  private 
investors  did  not  affect  the  financial 
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condition  of  SSAB.  so  the  competitive 
benefit  to  the  company  from  the  original 
government  equity  infusion  is  not 
decreased  by  the  government's  sale  of 
shares  in  SSAB.  The  purpose  of  the 
countervailing  duty  law  is  to  offset  the 
competitive  benefit  enjoyed  by 
subsidized  firms,  and  no  justification 
exists  for  removing  countervailable 
duties  on  the  products  of  firms  in  the 
event  of  a  change  in  ownership. 

Once  the  Department  has  determined 
that  an  equity  infusion  was  made  to  an 
unequityworthy  company  on  terms 
inconsistent  with  commercial 
considerations,  the  Department  should 
not  make  any  adjustment  when  a 
government  sells  shares  that  it  holds  in 
that  company. 

The  parties  also  argue  that  a 
distinction  exists  between  the  return  of 
a  subsidy  to  the  government  by  a  Rrm 
and  the  sale  of  the  government's  interest 
in  a  company.  The  mere  transfer  of 
ownership,  regardless  of  the  flow  of 
money  between  the  buyer  and  seller, 
does  not  eliminate  the  competitive 
benefit  of  the  subsidies.  Only  in  the 
event  that  a  company  uses  its  own 
assets  to  repay  the  subsidy  to  the 
government,  is  the  subsidy  paid  back  by 
the  company.  In  such  a  case, 
countervailing  duties  may  be  removed 
because  the  Brm  would  no  longer  have 
the  additional  capital  assets,  and  thus 
the  competitive  benefit. 

The  parties  contend  that  in  Certain 
Carbon  Steel  Products  from  Sweden: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
19091. 1991).  the  Department  reduced  the 
original  equity  infusions  by  a  third  to 
reflect  the  privatization  of  a  third  of 
SSAB,  because  the  reduction  in  the 
government's  equity  claim  in  SSAB 
resulted  in  a  corresponding  decrease  in 
its  claim  on  SSAB  earnings.  They  argue 
that  the  Department's  preliminary 
results  do  not  explain  why  the  equity 
infusion  to  SSAB  is  countervailable 
when  the  government  holds  the  rights 
over  the  company's  future  earnings 
stream  and  not  countervailable  when 
the  government  holds  an  equivalent 
amount  in  cash  as  a  result  of  the  sale  of 
the  equity.  Whether  the  government 
holds  a  claim  on  earnings  or  its  cash 
equivalent  does  not  alter  the  benefit  the 
Department  already  determined  was 
received  by  SSAB  in  the  form  of  the 
earlier  equity  infusion. 

The  respondent  replies  that  the 
parties  ignore  the  economic  realities  of 
SSAB's  capital  structure  in  1987  and  its 
revitalization  and  lessened  reliance  on 
governmental  infusions.  The 
'Department's  approach  in  its 
preliminary  results  in  this  case  is  a 


proper  recognition  of  the  fact  that  return 
on  equity  may  be  derived  not  only  from 
earnings  and  dividends,  but  also  from 
an  increase  in  the  value  of  the  capital 
assets  devoted  to  the  business. 

Department's  Position:  We  agree  with 
the  parties  that  the  Swedish 
government's  sale  of  one-third  of  its 
shares  in  SSAB  did  not  affect  the 
company's  financial  condition.  In  our 
original  investigation  we  determined 
that  SSAB  was  unequityworthy  when  it 
received  an  equity  infusion  from  the 
government  at  the  time  of  its  formation 
in  1978,  and  again  in  1981,  when 
additional  equity  was  required.  We 
preliminarily  determined  that  the 
reduction  in  the  government's  equity 
claim  in  SSAB  resulted  in  a 
corresponding  decrease  in  its  claim  on 
SSAB's  earnings  and  reduced  the  benefit 
to  the  company  in  a  corresponding 
amount. 

After  further  consideration,  we 
determine  that  the  sales  of  existing 
shares  by  the  government  did  not  result 
in  a  corresponding  decrease  in  the 
countervailable  benefit  bestowed  by  the 
government's  original  equity  infusions. 
In  1987,  at  the  time  the  government  sold 
a  third  of  its  shares  in  SSAB,  the  amount 
of  equity  in  the  company  was  not 
reduced,  and  the  company  continued  to 
reap  the  benefit  from  the  original  equity 
infusions. 

Since  SSAB  continues  to  benefit  from 
the  government's  equity  infusions,  it 
would  not  be  appropriate  to  reduce  the 
countervailable  benefit  by  the 
proportion  of  the  government's  sale  of 
its  shares  in  SSAB.  Therefore,  we  have 
now  calculated  the  benefit  from  the 
government  equity  infusions  by 
multiplying  the  entire  amount  of  the 
original  infusions  by  the  1987  rate  of 
return  shortfall.  The  shortfall  is  the 
difference  between  the  national  average 
rate  of  return  on  equity  (8.30  percent) 
and  SSAB's  1987  rate  of  return  on 
equity.  On  this  basis,  the  benefit  from 
this  program  is  0.49  percent  ad  valorem. 

Comment  2:  The  parties  argue  that 
privatization  does  not  extinguish  past 
subsidies,  because  such  transactions 
among  shareholders  do  not  aff^ect  the 
company's  operating  structure.  The 
Department's  privatization  methodology 
which  focuses  on  whether  the  past 
owner  renounces  a  claim  on  future 
earnings  as  in  this  case,  or  the  new 
owner  receives  a  windfall  as  in  Lime 
from  Mexico  (54  FR  1753. 1989)  is 
incorrect  because  the  effect  of  a  sale  of 
equity  on  shareholders  is  irrelevant  to 
the  competitive  benefit  accorded  to 
products. 
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Department's  Position:  We  have 
determined  not  to  reduce  the 
coiuitervailable  benefit  of  the  equity 
infusions  because  of  the  government's 
sale  of  its  shares  in  SSAB.  Therefore,  we 
have  applied  the  rate  of  return  shortfall 
methodology  to  the  entire  amount  of  the 
original  government  equity  infusions. 
See  Department's  Position  on  Comment 
1. 

Comment  3:  The  parties  argue  that  an 
equity  infusion  provided  to  an 
unequityworthy  company  that  is  wholly 
owned  by  the  government  gives  rise  to 
the  same  competitive  beneHt  stream  as 
a  grant,  regardless  of  the  fmancial 
performance  of  the  company  in 
subsequent  years.  According  to  the 
Department's  prevailing  countervailing 
methodology,  the  government's 
reduction  in  its  claim  on  earnings 
implies  a  change  in  the  competitive 
benefit  associated  with  the  rate  of 
return  shortfall.  Nevertheless,  the 
shortfall  remains  the  same  regardless  of 
the  entity  entitled  to  the  income  stream. 

Department's  Position:  We  disagree 
with  the  parties  that  the  entire  amount 
of  the  government's  outright  equity 
infusion  in  an  unequityworthy  company 
should  be  treated  as  a  grant.  The 
essential  difference  between  an  equity 
infusion  and  the  bestowal  of  a  grant  is 
the  expectation  of  rmancialretum  on 
the  equity  investment.  Because  we 
cannot  discount  this  potential  at  the 
time  of  the  infusion,  it  would  be 
inappropriate  for  the  Department  to 
treat  equity  infusions  as  outright  grants. 

When  we  determine  that  a  company  is 
imequityworthy,  we  only  determine  that 
the  equity  provides  a  potential  subsidy. 
Any  actual  subsidy  is  determined  on  an 
annual  basis  through  the  rate  of  return 
shortfall  methodology.  The  treatment  of 
equity  infusions  as  grants,  however, 
implies  that  the  government  could 
expect  no  return,  in  terms  of  dividends, 
retained  earnings,  or  through  increased 
worth,  from  its  investment. 

The  rate  of  return  shortfall  is  a 
surrogate  benchmark  that  measures  the 
beneRt  to  the  unequityworthy  company 
from  government  equity  infusions.  If  the 
benefit  from  the  rate  of  return  shortfall 
in  any  particular  review  period  exceeds 
the  amount  that  would  be  countervailed 
by  treating  the  equity  as  a  grant,  the 
"grant  cap"  rule  is  applied,  and  we 
countervail  only  that  amount  calculated 
under  the  grant  methodology.  Except  for 
the  case  where  we  apply  the  grtrnt  cap, 
we  do  hot  treat  equi^  as  an  outright 
grant  to  the  company. 

Final  Results  of  RevieKV 

As  a  result  of  our  review,  we 
determine  the  total  subsidy  during  the 
period  January  1, 1987  through 


December  31, 1987  to  be  2.55  percent  ad 
valorem.  After  reviewing  all  of  the 
comments  received,  we  have  changed 
the  rate  from  the  preliminary  results  of 
review  because  of  recalculation  of  the 
benefit  from  the  government's  equity 
infusions.  The  Department  will  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  2.55  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 1987 
and  on  or  before  December  31, 1987. 

Further,  the  Department  will  instruct 
the  Customer  Service  to  collect  cash 
deposit  of  estimated  countervailing 
duties  as  provided  by  section  751(a  (1) 
of  the  Tari^  Act  of  2.55  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  these 
final  results  of  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administration 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19.CFR  355.22  (1990). 

Dated:  September  10. 1991. 
Eric  T.  Garfinlcel. 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-22492  Filed  9-17-91;  8:45  am] 

StUMOCOOe  M10-0S-M 


Applications  for  Duty-Fra*  Entry  of 
Scientific  Instrumants 

Pursuant  to  section  e(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  Statefi. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce. 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4204,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC. 

Docket  Number:  91-126.  Applicant: 
U.S.  Department  of  Commerce,  National 
Institute  of  Standards  and  Technology, 
Building  222.  Room  A113,  Gaithersburg. 
MD  20889.  Instrument:  Secondary  Ion 


Microscope  and  Microprobe,  Model 
IMS-4F.  Manufacturer.  Cameca,  France. 
Intended  Use:  The  instrument  will  be 
used  as  an  investigative  tool  in  the 
following  research  programs: 

(1)  Compositional  profiling  of  electronic 
materiali — measure  elemental  depth  profilea 
in  electronic  materials  in  support  of  ion 
implantation  and  molecular  beam  epitaxy 
programs. 

(2)  Particle  searching  and  sorting — sort 
through  large  numbers  of  particles  dispersed 
on  a  substrate  so  that  they  may  be  classified 
according  to  the  presence  of  selected 
elements  or  isotopes. 

(3)  Microbeam  analysis  at  submicrometer 
resolution — study  spatial  distributions  of 
elements  at  submicrometer  spatial  resdutioii 
in  microelectronic  devices  and  in 
environmental  particles. 

Application  Received  by 
Commissioner  of  Customs:  August  20. 
1991. 

Docket  Number:  91-127.  Applicant' 
University  of  Southern  California, 
Department  of  EE/Electrophysics,  920 
W.  37th  Place,  SSC-5-0ZA,  Los  Angeles, 
CA  90089-0483.  Instrument  Epitor 
Metallorganic  Chemical  Deposition 
System.  Manufacturer  Thomas  Swan 
and  Company,  United  Kingdom, 
Intended  Use:  The  instrument  will  be 
used  to  fabricate  photonic  materials  and 
devices  from  III-V  compound 
semiconductors  such  as  gallium 
arsenide,  indium  phosphide,  aluminum 
arsenide  and  their  alloys.  Many  levels  of 
experiments  will  be  conducted  that 
range  from  studies  of  the  growth  of  the 
materials  structures  required  for 
photonic  devices  to  the  development  of 
process  monitoring  tools  for  the  crystal 
growth  process.  New  variations  of  the 
basic  fabrication  process  will  be  studied 
that  include  the  use  of  lasers  to 
accelerate  the  fabrication  process  and  to 
locally  control  the  process  for  selective 
area  deposition  of  the  photonic 
materials.  Application  Received  by 
Commissioner  of  Customs:  August  20, 
1991. 

Docket  Number  91-128.  Applicant- 
Rutgers  University,  New  Brunswick.  NJ 
08903.  Instrument  Micromanipulators. 
Manufacturer  Narishige  Scientific 
Japan.  Intended  Use:  The  Instrument 
will  be  used  to  examine  the  effects  of 
stimulation  of  presynaptic  hair  cells  in 
the  vestibular  system  of  the  marine  snail 
Hermissenda  on  the  response  of 
ipsilateral  photoreceptors.  Application 
Received  by  Commissioner  of  Customs: 
August  27, 1991. 

Docket  Number  91-129.  Applicant 
William  Marsh  Rice  University. 
Department  of  Geology  and  Geophysics, 
P.O.  Box  1892,  Houston,  TX  77885. 
Instrument-  Electron  Microprobe.  Model 


471B8 
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CAMEBAX.  SX50J  Manufacturer: 
Cameca.  France,  intended  Use:  The 
instrument  will  be  used  for  studies  of 
minerals,  rocks,  ntetorites,  glasses, 
synthetic  phases,  metals,  tissue  samples. 
The  experiments  |o  be  conducted  w91 
involve  measurement  of  x-ray  intensity, 
backscattered  and  secondary  electrons 
and  cathodolumirtescence  emitted  by 
sample*  when  boinbarded  by  a  focussed 
electroB  beam.  The  data  obtained  with 
thU  Instrument  form  the  basis  for 
studying  the  ortgin  of  the  rocks  and 
minerals  in  volcapic  fields,  metamorphic 
terrains,  sedimentary  formations,  ore 
deposits  and  meteorites.  The  instrument 
will  also  be  used  io  determine  the 
composition  of  vairioui  synthetic 
materials  to  deteilnine  the  conditions 
necessary  for  the^  formation  and  to 
correlate  their  chemical  composition 
and  phase  distribution  with  physical 
properties.  Application  Received  by 
Commissioner  of  Customs:  August  27, 
199L 

Docket  Numbe\:  91-132.  Applicant 
National  Institute!  of  Standards  and 
Technology.  221/A167.  Gaithersburg. 
MD  20899.  Instrument  Electron  Beam 
Ion  Trap.  Manufacturer  Oxford 
University,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
study  photon  emission  spectra  from 
highly  charged  atomic  ions  throughout 
the  periodic  tablo.  The  objectives  of  the 
investigation  will  be  to  extract 
fundamental  information  concerning 
qvantum  electrodynamic  and  relativistic 
contributions  to  tjbe  atomic  energy  levels 
and  to  study  collision  processes. 
Application  Received  by  Commissioner 
of  Customs:  August  30, 1991. 

Docket  Numb^  91-134.  Applicant 
Veterans  Administration  Medical 
Center,  50  Irving  Street  NW., 
Washingtoa  DC  20422.  Instrument 
Electron  Microscope,  Model  CM  10, 
Manufacturer  NJV.  Philips.  The 
Netherlands.  Intended  Use:  The 
Instrument  will  be  used  to  examine 
electron  microscopically  biopsy  tissue 
specimens  from  Iving  veterans  patients 
and  study  the  coh^lation  of  morphology 
with  specific  diseases  in  these  patients. 
The  instrument  will  also  be  used  for 
training  pathology  residents  in  electron 
microscope  techniques.  Application 
Received  by  Commissioner  of  Customs: 

September  4. 19^. 
Fra^  W.  OmI. 

Director,  Statato reimport  Programs  Staff. 


IFK  Doa  01-22483 
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JMI 


International  Oceanic  and 
Atmospheric  Administration;  OeoWon 
on  ApplH^tion  for  Duty-Frae  Entry  of 
Scientificlnstrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat  807;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5  pm  in  room  4204,  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  Number  91-059.  Applicant 
NOAAyPMEL/MSRD.  7800  Sandy  Point 
Way.  N£.,  Seattle.  WA  98115. 
//js/h/jnent  Drifters  Argos. 
Manufacturer  Siemac  Ltd.,  Canada. 
Intended  Use:  See  notice  at  56  FR  23267, 
May  21, 1991. 

Comments:  None  received.  Decision: 
Denied.  Reasons:  The  appUcant  sdidted 
bids  for  the  instrumentation  via  an 
advertisement  in  the  Commerce 
Business  Daily  on  November  14, 1990. 
Bids  from  two  domestic  manufacturers 
were  determined  to  be  technically  non- 
responsive  to  specifications  and  rejected 
in  accordance  with  Federal  Acquisition 
Regulation  14.404-2(d).  In  a 
memorandum  titled  "Determination  and 
Findings  Award  Other  Than  the 
Apparent  Low  Bidder"  and  dated 
February  20. 1991,  the  applicant  states 
that: 

It  is  reooramended  that  award  be  made  to 
the  third  low  bidder,  Siemac,  Ltd..  who  meets 
all  bid  requirements  and  has  a  fair  and 
reasonable  bid  price  of  $109,493.24.  The 
fourth  low  bid  DSI,  meeta  all  requiremeats 
but  is  $110,234.76  higher. 

(Emphasis  supplied:  DSI  is  a  U.S. 

manufacturer.)    

Pursuant  to  15  CFR  part  301.2(8): 

"Pertinent"  apeciiications  are  those 
specifications  necessary  for  the 
accomplishment  of  the  specific  scientific 
research  and/or  science-related  educational 
purposes  described  by  the  applicant 
Specifications  or  feattires  (even  if 
guaranteed)  which  afford  greater 
convenience,  satisfy  personal  preferenoea. 
accommodate  institutional  commitments  or 
limitations,  or  assure  lower  costs  of 
acquisitioa  installation,  operation,  servicing. 
Of  maintenance  are  not  pertinent. 

Furthermore,  15  CFR  301.5(e)(7) 
provides,  in  part  as  follows: 

faifonnatlon  provided  in  a  resubmisatoa 
that  •  •  *  contradicts  or  conflicts  with 
intBnnation  provided  in  a  prior  submission, 
shall  not  be  ooosidered  in  making  the 
decision  en  aa  application  that  has  been 
resubmitted  Accordingly,  an  applicant  may 
elect  to  reinforce  an  original  submission  t>y 
ebborstins  tn  tiie  resubmission  on  ttw 
deecfiption  of  th«  purpoaea  oontMned  in  ■ 
prier  sutMitiMtoa  uid  may  supply  additioBal 


examples,  documentation  and/or  otlter 
clarifying  detail,  but  Lhe  applicant  shall  not 
introduce  new  purposes  or  other  material 
changes  in  the  nature  of  the  original 
application.  (Emphasis  supplied). 

Consequently,  in  view  of  the 
applicant's  own  determination,  cited 
above,  that  the  bid  tendered  by  DSI 
"meets  all  requirements"  (short  of  price. 
which  cannot  be  considered  under  the 
law),  we  conclude  that  a  resubmission 
cannot  establish,  without  introducing 
impermissible  new  purposes,  that  a 
scientifically  equivalent  domestic 
instrument  is  not  available. 
Frank  W.  CraeL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-22494  Filed  9-17-91;  8:45  am) 

BtLUNQ  COOe  S610«S4I 


National  Oceanic  and  Atmospheric 
Administration 

IMarine  Mammals;  Application  for 
Modification;  Salvatore  Cerchio  (P96B) 

Notice  is  hereby  given  that  Mr. 
Salvatore  Cerchio  has  requested  a 
modification  of  Permit  Na  663  issued  on 
February  21, 1989  (as  amended)  (54  FR 
8231).  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C  1361-1407)  and  the  Regulations 
Goveming  the  Taking  and  Importing  oi 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  663,  as  amended, 
authorizes  the  incidental  harassment  of 
up  to  500  humpback  whales  (Megaptera 
novaeangliae)  while  conducting 
photographic  activities  and  recording  of 
singers  in  Hawaii.  The  Holder  requests 
an  Increase  of  100  animals  to  be  taken 
during  each  of  the  next  2  years.  The 
Holder  reports  that  during  the  1991 
season  between  421  and  474  animals 
were  approached  and  since  the  take 
came  to  within  25  approaches  of  the  set 
limit,  the  Holder  felt  the  increase  of  100 
(total  600)  was  necessary. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy..  room  7324.  Silver  ^mng. 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  {otA  the  specific  reasoas  why  a 
hearing  oatfais  particnlar  appUcateo 
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would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  modification  request  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 
Documents  submitted  in  cormection 
with  the  above  modification  request  are 
available  for  review  by  interested 
persons  in  the  following  offices:  By 
appointment:  Permit  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West  Hwy., 
suite  7324,  Silver  Spring,  Maryland  20910 
(301/427-2289):  Director.  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  South  Ferry  Street, 
Terminal  Island.  California  90731-7415 
(213/514-6196);  and  Coordinator,  Pacific 
Area  Office,  Southwest  Region.  National 
Marine  Fisheries  Service,  2570  Dole 
Street,  Honolulu,  Hawaii  96822-2396 
(808/944-6831). 

Dated:  September  12, 1991. 
Nancy  Foster, 

Director,  Off  ice  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-22467  Filed  9-17-91;  8:45  am] 
Muma  cooc  mio-smi 

National  Marine  Fiaheriea  Service; 
Marina  Mammala;  Application  for 
Permit;  NMFS,  Alaaka  Fiaheriea 
Science  Center,  National  Marine 
Mammal  ljii>oratory  (P77#56) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Applicant'  Director,  Alaska  Fisheries 
Science  Center  and  Director,  National 
Marine  Mammal  Laboratory,  National 
Marine  Fisheries  Service,  NOAA,  7600 
Sand  Point  Way,  NE.;  Seattle.  WA 
98115. 

Type  of  Permit  Scientific  research. 

Name  and  Number  of  Marine 
Mammals  Taken  Annually  and  Type  of 
Take: 


CrabMtw  seal  (Lobotkxt  cmdnophagus) 
— captuw/tag/handte/rolow    up   lo   3 

ttm«»/yT „ 100 

— capture/ir«irum«rt/tag/handt«/ralMM 

up  to  5  twnes/yr 100 

Uopard  MaJ  {/iydrvrga  lsp$onyi^ 
— captura/tag/handl«/relMM    up   to    3 

tim«»/yT „.. 100 

— captura/ln«truRMnt/tag/handte/ralMM 

uptoStifflM/yr _ 100. 


WsddeN  teal  {t^pionycftoiM  w«akM>) 
— captura/tag/handte/rataMa   up   to   3 

limaa/yr 100 

— captura/instrufnant/tao/tMVKla/raleasa 

up  to  5  limat/yr 100 

Roas  saal  ^Ommalaphoca  roaa/^ 
— captura/tag/handle/releasa    up    to    3 

Hmm/yr 50 

— captura/lnatrun>ant/tag/handle/rotoa«a 

up  to  5  *naa/yr 50 

Souttwrn  atephant  aaal  (iMnourya  Itonlni) 
— captura/tag/handta/nltaii    up    to    3 

lime«/yf 100 

— capture/tnstnjmant/tag/handto/ra(aaaa 

up  to  5  time»/yr 100 

Antarctic  fur  aaal  dArdoctptmlM  gazata) 
— captura/tag/handte/retoaaa    up    to    3 

timaa/yr 1000 

— captore/lnatrurnant/tafl/handla/faloaaa 

up  to  5  timaa/yr 100 


The  applicants  request  permission  to 
take  crabeater,  leopard,  Weddell,  Ross, 
southern  elephant,  and  Antarctic  fur 
seals  by  incidental  harassment 
associated  with  the  types  of  take 
specified  above  and  associated  with 
surveys  for  abundance  and  distribution 
of  pinnipeds  and  seabirds. 

For  southern  elephant  seals  and 
Antarctic  fur  seals,  the  maximtun 
numbers  taken  annually  by  harassment 
is  3,000  and  40,000  respectively.  For 
crabeater,  leopard,  Weddell,  and  Ross 
seals  the  maximum  numbers  to  he  taken 
by  harassment  during  surveys  for 
Antarctic  fur  seal  and  southern  elephant 
seal  abundance  is  500  for  each  species. 
These  numbers  are  based  on  the  size  of 
the  populations  in  the  Antarctic 
Peninsula  region  rather  than  probable 
levels  of  take.  Efl'orts  will  be  made  to 
avoid  or  minimize  such  incidental 
disturbance  whenever  possible. 

Additionally,  the  applicants  request 
permission  to  import  into  the  United 
States  all  biological  specimens  taken 
from  the  species  listed  above  (e.g.,  blood 
samples,  vaginal  smears)  or  obtained 
from  dead  seals  (e.g.,  skeletal  material). 
Also,  authority  is  requested  to  import 
biological  specimens  from  the  pinniped 
species  described  provided  by 
collaborating  investigators  in  Argentina, 
Australia,  Brazil,  Canada,  Chile, 
Finland,  France,  Germany,  India,  Italy, 
Japan,  New  Zealand,  Norway,  Poland, 
South  Africa.  South  Korea,  Spain, 
Sweden,  United  Kingdom,  and  the 
USSR. 

The  objectives  are  to  (a)  study  the 
reproductive  success,  condition  and 
growth,  foraging  ecology  and 
demography  of  Antarctic  fur  seals;  (b) 
survey  Antarctic  fur  seal  and  southern 
elephant  seal  rookeries  and  haulout 
areas;  (c)  investigate  the  feeding  and 
reproductive  ecology  of  pack  ice  seals; 
(d)  refine  estimates  of  population  size 
for  pack  ice  seals  (crabeater,  leopard, 
Ross);  (e)  evaluate  the  daily  and 
seasonal  movements  and  stock 


separation  of  pack  ice  seals;  and  (f) 
investigate  the  functional  relationships 
among  Antarctic  pinnipeds,  their  prey, 
and  their  environment. 

Location  and  Duration  of  Activity: 
Taking  may  occur  anywhere  within  the 
circumpolar  geographic  range  of  each 
species.  Due  to  logistic  uncertainties, 
specific  dates  and  locations  are 
unlcnown.  However,  most  taking  will 
occur  during  September  to  April  in  the 
Antarctic  Peninsula,  South  Shetland 
Islands.  Weddell  Sea  and  Amundson/ 
Bellingshausen  Seas.  Individuals  will  be 
released  at  the  same  general  site  where 
they  were  captured.  The  duration  of  the 
permit  request  is  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
public  hearing  on  this  application  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324.  Silver  Spring. 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate,  the  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
By  appointment:  Office  of  Protected 

Resources,  National  Marine  Fisheries 

Service,  1335  East- West  Hwy.,  suite 

7324,  Silver  Spring,  Maryland  20910 

(301)  427-2289; 
Director,  Southwest  Region,  National 

Marine  Fisheries  Service,  300  South 

Ferry  Street,  Terminal  Island, 

California  90731-7415; 
Director,  Northwest  Region,  National 

Marine  Fisheries  Service,  7600  Sand 

Point  Way,  NE  BIN  C15700,  Seattle. 

Washington  98115  (206/526-6150). 

Dated:  September  11, 1991. 
Nancy  Foatar, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc  91-22475  Filed  »-17-«:  8:45  am| 
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Receipt  of  PetMon  for  ftalemaMng; 
State  of  Alaska,  Department  of  Flah 
and  Game 

agency:  National  Marine  Fisheries 
Senrice  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  k«ceipt  of  petition  for 
rulemaking  and  rejquest  for  comments. 

summary:  NOAA  announces  receipt  of 
a  petition  for  niiesiaking  on  issues 
related  to  fishery  management 
regidations  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act].  The  State  of  Alaska, 
Department  of  Fisfa  and  Game,  has 
petitioned  the  Sect«tary  of  Commerce 
(Secretary]  to  reinstate  the  Federal 
regulations  requiring  completion  of 
Alaska  Department  of  Fish  and  Came 
Hsh  tickets,  and  tq  specifically  require 
accurate  reportind  of  exvessel  prices  for 
federally  managed  fisheries. 
DATES:  Comments  are  requested  through 
November  4, 1991,1 

AOORESSES:  Comments  on  the  need  for 
this  rulemaking  described  in  the  petition 
should  be  sent  to  William  W.  Fox.  Jr.. 
Assistant  Administrator  for  Fisheries, 
NOAA.  NMFS.  Silver  Spring  Metro 
Center  #1, 1335  East-West  Highway, 
Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  petition  are  available  and 
may  be  obtained  ttom  Lauren  M. 
Rogerson,  NOAA  Office  of  the  General 
Counsel,  Silver  Spring  Metro  Center  #1, 
room  9248, 1335  East-West  Highway. 
Silver  Spring.  MD  20910,  telephone  (301] 
427-2231. 
SUPPtXMENTARY  ISFORMATION: 

Desdipdoa  of  Ra(}oe8t 

The  State  of  Alaska.  Department  of 
Fish  and  Game,  h^s  petitioned  the 
Secretary  to:  ■ 

(1)  Reinstate  Federal  regulations  that 
require  completion  of  Alaska 
Department  of  Fish  and  Game  fish 
tickets  for  federal^nnanaged  fisheries 
o^  Alaska;  and 

(2)  Specifically  tequire  accurate 
reporting  of  exvessel  prices  on  the 
Alaska  Depaitmeat  of  Fish  and  Game 
fish  ticketB.  I 

Information  Requested 

NMFS  requests  interested  persons  to 
submit  oomaients,  information,  and 
suggestions  concerning  the  structure  and 
content  of  reguiatipns  necessary  to 
implement  the  reqiiest.  NMFS  wiD 
consider  this  infonnation  in  determining 
whether  to  proceed  with  the 
development  of  relations  suggested  by 
the  petition.  Upon  determining  vvhetiier 
to  opea  dtt  rulemaking  suggested  by  tiris 
petition,  the  Assistant  Admioistrator  ior 


JMI 


Fisheries  will  publish  a  notice  of  NMFS* 
decision  or  action  in  the  Federal 
Register. 

Dated:  September  12. 1801. 
Samuel  W.  McKaw. 

Acting  Assistant  Administrator  forFithniea, 
National  Marine  Fisheries  Service. 
[FR  Doc  91-22464  Filed  9-V-«U  8M  am] 
WLUNO  COM  ssio-a>-« 

COMPETITIVENESS  POLICY  COUMCIL 
Meeting 

ACTION:  Notice  of  forthcoming  meetings. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act  Public 

Law  S2-483,  as  amended,  the 

Competitiveness  Policy  Council 

annoimces  several  forthcoming 

meetings. 

DATES:  October  11, 1991,  November  8, 

1991,  December  12, 1991.  January  7. 1992 

and  February  7, 1992.  8:30  a.nL  to  S:30 

p.m. 

ADDRESSES:  Eighth  Floor  Conference 

Center,  11  Dupont  Circle.  NW.. 

Waahington.  DC  2003S. 

FOR  FURTHER  IMFORMATION  CONTACT! 

Howard  Rosen.  Sixth  Floor.  11  Dupont 
Circle,  NW..  Washington.  DC  20038. 
(202]  328-0583. 

SUPPt^MENTARV  INFORMATION:  The 
Competitiveness  Policy  Council  (CPC] 
was  established  by  the  Competitiveness 
PoUcy  Council  Act,  as  contained  in  the 
Trade  and  Competitiveness  Act  of  1988. 
Public  Law  100-418,  sections  5201-5210, 
as  amended  by  the  Customs  and  Trade 
Act  of  1990,  Pubhc  Law  101-382.  section 
133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  matters  concerning  the 
competitiveness  of  the  US  economy.  The 
Council  will  hold  in-depth  discussions  of 
topics  identified  at  its  September  B 
meeting  as  being  critical  to  improving 
US  competitiveness.  The  Coimcil's 
chairman.  Dr.  C.  Fred  Bergsten.  will 
chair  each  meeting. 

Each  meeting  will  be  open  to  the 
public  subject  to  the  seating  edacity  of 
the  room.  Visitors  will  be  requested  to 
sign  a  visitor's  register. 

Type  of  Meeting:  Open. 

Agenda:  The  Chairman  will  open  each 
meeting  with  a  report  on  developmeots 
related  to  the  activities  of  the  CouoclL 
This  report  wiD  be  followed  by  a 
discussion  of  issues  identified  at  the 
September  6  meeting  as  being  most 
critical  to  improving  US 
competitiveness.  The  issues  include:  (1] 
basic  education,  vocational  traioinaand 
retraining,  (2J  capital  formation,  public 


and  private  savings  and  investment,  (3) 
corporate  governance  and  investment 
time  horizons.  (4)  health  care  costs.  (S) 
technology  and  (6)  international  trade. 

Dated:  September  12. 1991. 
C  Frad  BMgsten. 

Chairman.  Competitiveness  Policy  CoaadL 
|FR  Doc  91-22433  Filed  9-17-.41:  ft4S  ao^ 
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DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  Secretary 

DOD  Advisory  Group  on  ElactroR 
Devices;  Advisory  Committee  MesMng 

summary:  The  DoD  Advisory  Gtoo^  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at  1798- 
1930,  Tuesday  and  Wednesday,  6-6 
October  1991  and  1330-1800  on  10 
October  1991. 

ADDRESSES:  The  meeting  will  be  hekl  at 

Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307,  Arlington. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Teny.  AGED  Secretariat,  2011 
Crystal  Drive,  One  Crystal  Park,  suite 
307,  Arlington.  Virginia  22202. 

SUPFt-EMENTARV  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes.  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II  10(d)  11988]).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concems  nMtters  Usted  ki  S 
U.S.C  552b(cKl)  U988),  and  that 
accordingly,  this  a»eeting  wfll  be  closed 
to  the  public. 
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Dated:  September  12, 1901. 
PatrkU  H.  Means, 

OSD  Federal  Regiwter  Liamon  Offhar. 
Departmeat  of  Defense. 
(FR  Doc.  Bl-22377  Filed  9-17-OT;  S.AS  am] 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUyHARY:  DoD  Advisory  Group  on 
Electron  Devices  (AGED]  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at  090a 
Thursday,  October  3, 1991. 

ADORESSes:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.  2011  Crystal  Drive.  One 
Crystal  Park,  suite  307,  Arlington. 
Virginia. 

ran  FURTHER  INFORMATION  CONTACT: 

Becky  Terry,  AGED  Secretariat,  2011 
Crystal  Drive,  One  Crystal  Park,  suite 
307,  Arlington,  Virginia. 

SUPPI.EMENTARY  INFORMATION:  The 

miaaion  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
use.  5S2b(cMl)  (1088).  and  that 
accordingly,  this  meetiiag  will  be  closed 
to  the  public. 

Dated:  September  U.  1991. 
Patrida  a  Mmos. 

OSD  Federal  Regiatsr  Liahon  Office. 
Department  of  Defense. 
[FR  Do&  Sl-^^SrS  Filed  •-17-«li  8:45  aai| 


Group  on  Electron  Devices  (ACEDj 

announces  a  closed  session  meeting. 

dates:  The  meeting  will  be  held  at  0800, 

Friday,  11  October  1991. 

ADDRESSES:  The  meeting  will  be  held  at 

Palisades  Institute  for  Research 

Services,  Inc..  2011  Crystal  Drive,  suite 

307.  Arlington.  VA22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Warner  Kramer,  AGED  Secretariat  2011 

Crystal  Drive,  suite  307.  Arlington. 

Virginia  22202. 

SUPPLEMENTARY  MPORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  researdi  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout 

In  aooonlance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended  (S 
U.S.C.  App.  U  10(d)  (1968)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552(c)(1)  (1986),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  12, 1091. 
Patricia  H.  Means. 

OSD  Federal  Regi$tar  Liauoa  Officee. 
Department  of  Defense. 
[FR  Doc.  91-22379  Filed  9-17-91:  ft4S  am] 


DOO  Advisory  Group  on  Electron 
Devlcee;  Advisory  Committee  lleeting 

summary:  Woridng  Group  B 
(Microelectronics)  of  the  DoD  Advlsoiy 


DEPARTMENT  OF  ENERGY 

DOE  FWd  Office,  Ctitcego;  Awsrd 
Besed  on  Acceptsnce  of  sn 
Unsolicited  Appilcstion;  Amerlcen 
Council  for  sn  Energy^ffldent 
Economy 

AOENCy:  U.S.  Department  of  Eneigy. 
ACTION:  Notice  ol  noncompetitive 
financial  assistance  award. 

SUMSMRy:  The  Department  of  Energy 
(DOE),  Field  Office,  Chicago  through  the 
Solar  Energy  Research  Institute  Area 
Office  (SAO),  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules 
10  CFR  eoai4(f).  DOE  intends  to  award 


8  grant  to  the  American  Councd  for  an 
Energy  Efficient  Economy  for  the 
promotion  of  U.S.  Energy  Efficient 
Window  Technologies  hi  Poland  and 
Czechoslovakia.  The  anticipated  overall 
objective  is  to  facilitate  the  adoption  of 
energy  efficient  window  technologies  in 
Poland  and  Czechoslovakia,  hy 
promoting  U.S.  industry. 


SUPPLEMENTARY  MPORMATIDIK  The 

American  Council  for  an  Energy- 
Efficient  Economy  (ACEEE)  is  an 
educational  and  research  organization 
dedicated  to  the  promotion  of 
technologies,  policies,  and  programs  that 
improve  energy  efficiency.  It  has  been 
extensively  involved  in  efforts  to 
improve  building  energy  efficiency  in  the 
United  States,  including  efforts  to 
encourage  wider  use  of  advanced 
window  technologies  that  reduce 
building  energy  use.  ACEEE  has  worked 
closely  with  the  window  industry  and 
interested  government  officials  during 
the  last  two  years  in  establishing  the 
National  Fenestration  Rating  Council 
and  its  programs.  AdditionaUy.  this 
award  will  further  the  objectives  of  the 
Committee  on  Renewable  Energy 
Commerce  and  Trade  (CORECT)  to 
market  U.S.  renewable  energy 
technologies.  Therefore,  the  grant 
application  is  being  accepted  because 
DOE  knows  of  no  other  organization 
that  is  conducting  or  planning  to 
conduct  this  type  of  effort  in  promoting 
U.S.  window  and  glass  technologies. 

The  project  period  for  the  grant  award 
is  18-months,  expected  to  begin  in 
September  1991.  DOE  plans  to  provide 
funding  in  the  amount  of  $50,000  for  this 
prefect  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Russo  Schassburger,  U.S. 
Department  of  Energy,  SERI  Area  Office. 
1617  Cole  Boulevard.  Golden.  CO  80401. 
(303)  231-1495. 

Issued  in  Chicago,  Illinois  on  September  11. 
1991. 

Gordon  F.  ClamBta, 
Acting  Deputy  Assistant  hSaoagerfor 
Administration. 

[FR  Doc.  91-22471  Filed  9-17-«l:  8:45  am) 
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Nuwco«npettltve  Finsncisi  Asslstsnce 
Awsfds 

AOBNCr  Albuquerque  Field  Office, 
Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  appUcatitms  for 
grants  to  six  New  Mexico  State 
Department  of  Education  public  school 
districts. 
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If:  The  DetJartment  of  Energy 
(DOE)  Field  Officei  Albuquerque  (AL). 
based  upon  a  determination  pursuant  to 
10  CFR  600.7(b)(2)m(A).  (C).  and  (D). 
gives  notice  of  its  plans  to  award 
Extended  Education  Program  Grants  to 
the  Belen  Consolidated  School  District, 
the  Santa  Rosa  Cotsolidated  Schools, 
the  Lordsburg  Municipal  Schools,  the 
Zuni  Public  SchootI  District,  the  Chama 
Valley  Independent  Schools,  and  the 
Albuquerque  Publifc  Schools' 
Washington  Middle  School.  The  purpose 
to  be  served  by  these  awards  is  to  assist 
in  the  critical  need  for  the  development 
of  human  resource!  to  meet  the  needs  of 
the  Department's  environmental 
challenges  by  aggrtssively  pursuing  the 
environmental  management  educational 
initiatives  for  providing  near  or  long 
term  manpower  reiuirements  through 
university  curriculiim  development  and 
secondary  school  qutreach  programs. 
The  particular  significance  of  the 
activities  to  be  funded  is  the 
enhancement  of  science  education  for 
educationally  disadvantaged  students.  It 
is  anticipated  that  the  grants  will  be 
funded  annually  for  a  total  project 
period  of  two  years.  The  estimated  cost 
of  the  programs  foq  the  first  year  is 
S26,500  per  school  district  with  a  total 
cost  of  $159,000.  The  distribution  and 
availability  of  funds  is  subject  to  budget 
limitations.  i 

FOR  FURTHER  mFORMATION:  William  L 
McCullough,  U.S.  Department  of  Energy 
Field  Office,  Albuc  uerque.  Contracts 
and  Procurement  E  ivision,  P.O.  Box 
5400,  Albuquerque  MM  87185,  telephone 
(505)  845-6442  or  F  FS  845-6442. 

Issued  in  Albuquei  que.  NM  September  9, 
1991. 

Richard  A.  Maquez, 

Assistant  Manager  ft  r  Management  and 

Administration. 

|FR  Doc.  91-22472  Filed  9-17-91;  8:45  am) 
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Voluntary  Agreement  and  Plan  of 
Action  To  Implement  the  International 
Energy  Program;  Meeting 

In  accordance  wnth  section 
252(c)(l)(A](i)  of  Uje  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c](l)(A)(i)).  the  following  meeting 
notice  is  provided: 

A  meeting  of  theilndustry  Advisory 
Board  (lAB)  to  theDlntemational  Energy 
Agency  (lEA)  will  be  held  on  Thursday, 
September  26. 1991,  at  the  Westin  Hotel, 
320—4  Avenue  SW.,  Calgary,  Alberta. 


i 


Canada,  beginning 
for  the  meeting  is  >  is  follows: 
1.  Adoption  of  a  (enda. 


at  8  a.m.  The  agenda 


2.  Approval  of  Record  Note  of  the  lAB 
meeting  of  May  17, 1991. 

3.  Current  situation  of  lEA  countries 
with  respect  to  emergency 
preparedness. 

4.  Review  of  the  final  version  of  the 
report  by  the  lEA  Secretariat  on  the 
Persian  Gulf  Crisis  of  1990/91,  the  lEA 
response  and  lessons  for  lEA  emergency 
preparedness. 

5.  Suggestions  by  the  U.S.  and  other 
LA  administrations  for  improvements  in 
lEA  emergency  mechanisms. 

6.  Future  work  program: 

a.  Working  Groups  on  Questionnaire 
A/Questionnaire  B  reporting 
instructions  and  updating  the 
Emergency  Management  Manual;  and 

b.  Preparations  for  Allocation  Systems 
Test  Number  7. 

7.  lAB  organization.    - 

8.  Date  of  next  LAB  meeting. 

As  provided  in  section  252(c}(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act.  this  meeting  is  open  only  to 
representatives  of  members  of  the  lAB, 
their  counsel,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  the  Congress,  the  lEA, 
and  the  Commission  of  the  European 
Communities,  and  invitees  of  the  LAB  or 
thelEA. 

Issued  in  Washington.  [)C.  September  12, 
1991. 

|ohn  y.  Easton.  Jr., 
Acting  General  Counsel. 
|FR  Doc.  91-22473  Filed  9-17-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commiasion 

(Docket  Nos.  QF89-11 1-001.  tt  al.l 

Oxbow  Power  of  North  Tonawanda, 
NY,  Inc^  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Hlings 

September  la  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Oxbow  Power  of  North  Tonawanda, 
New  York.  Inc. 

(Docket  No.  QF89-111-0011 

On  September  5, 1991,  Oxbow  Power 
of  North  Tonawanda,  New  York,  Inc., 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  supplements  certain 
aspects  of  the  facility's  ownership 
structure. 

Comment  date:  October  2. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Pacific  Gas  and  Electrk  Ca 

(Docket  No.  ER91-628-000] 

Take  notice  that  on  September  5. 1991, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  rate 
schedule,  which  enables  PG&E  and  the 
Los  Angeles  Department  of  Water  and 
Power  (LADWP)  to  engage  in  short-term 
transactions,  including  purchases,  sales, 
or  exchanges  of  surplus  energy,  capacity 
and  transmission  services.  Services  are 
to  be  provided  under  this  rate  schedule 
at  prices  not  to  exceed  certain  cost- 
based  prices  specified  in  the  Rate 
Exhibit  of  the  rate  schedule.  In  addition. 
PG&E  has  requested  waivers  to  allow  an 
effective  date  of  August  1, 1991. 

Copies  of  this  filing  were  served  upon 
LADWP  and  the  California  Public 
Utilities  Commission. 

Comment  date:  September  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Co. 

[Docket  No.  ER91-63O-000] 

Take  notice  that  on  September  5, 1991, 
Arizona  Public  Service  Company 
("APS")  tendered  for  filing  a  revised 
exhibit  A  to  the  Wholesale  Power 
Supply  Agreement  ("Agreement") 
between  APS  and  the  United  States  of 
America,  Bureau  of  Indian  Affairs  on 
Behalf  of  the  Colorado  River  Indian 
Irrigation  Project  ("CRIIP")  (APS-FPC 
Rate  Schedule  No.  65).  Exhibit  A  lists 
annual  Contract  Demands  applicable 
under  the  Agreement. 

No  change  from  the  currently  effective 
rate  or  revenue  levels  for  the  period  June 
1, 1991  through  May  31. 1992  is  proposed 
herein. 

No  new  facilities  are  required  to 
provide  this  service. 

A  copy  of  this  filing  has  been  served 
on  CRIIP  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PadfiCorp  Electric  Operations 

(Docket  No.  ER91-471-O00J 

Taken  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp"),  on 
September  3, 1991,  tendered  for  filing,  in 
accordance  with  the  Commission's 
Order  dated  August  2, 1991  and  Index  of 
Purchasers  under  PacifiCorp's  FERC 
Electric  Tariff,  Original  Volume  No.  5, 
rate  sheets  applicable  to  non-tariff 
customers,  Statement  EG  Revision  1, 
Statement  BH  Revision  1  and 
supplemental  testimony  and  exhibits 
providing  PacifiCorp's  i^ase-in  plan  for 
transmission  service. 
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Copies  of  this  filing  were  supplied  to 
all  parties  hereto  and  to  all  state 
regulatory  agencies  having  jurisdiction 
over  the  parties. 

Comment  date:  September  24. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  United  Ilhiminating  Ca 
(Docket  No.  ER91-e28-000] 

Take  notice  that  on  September  4, 1991. 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
short-term,  coordination  transactions 
involving  the  exchange  with  or  sale  of 
capacity  entitlements  to  Boston  Edison 
Company  (Boston  Edison).  The  sales  are 
pursuant  to  agreements  under  which 
service  commenced  at  various  dates  in 
1988  and  1990,  as  set  forth  below,  and 
terminated  at  various  dates  in  1988  and 
1990.  also  as  set  forth  below.  UI 
proposes  that  the  rate  schedules 
commence  and  terminate  on  those  same 
dates  and,  by  its  September  4, 1991 
filing,  given  notice  of  termination.  The 
agreements  are  as  follows: 


Dataot 


Jan.  11, 1 
March  3.  1968.. 
May  14. 19a8._. 

August  30. 

1988 
Feb.  22, 1090... 
Mvch  18. 1988 
Apr«2e,  1988... 
May  13.  1968... 
June  16.  1988.. 
July  26,  1988.... 


EfiacSwa  data 


Jan.  12.  II 
Marc>i7,  1988... 
May  18.  1988...- 
S«pt  1.  1988 

March  10, 1090. 
May  1,  1988...... 

May  1,  1988 

May  1,  1988...... 

July  1,  1988 

May  1. 1968...... 


Tarminatton 
data 


June  30.  1988 
June  30.  1988. 
June  30.  1968 
Sept  30.  1968 

Ap(f30.  109a 
Oct  31.  1968 
JunaSO,  1968. 
Oct  31.  1988. 
Sept  30.  1968 
Oct  31.  1968. 


The  services  under  the  agreements  are 
the  provision  of  capacity  and  associated 
energy  and  transmission  from  UI's 
Bridgeport  Harbor  Station  Units  1  and  2 
(oil-fired  generating  units)  and  New 
Haven  Harbor  Station  1  (an  oil  and  gas- 
fired  generating  unit),  and  from  system 
gas  turbine  capacity  previously  obtained 
by  UI  from  Northeast  Utilities. 

Copies  of  the  filing  were  served  upon 
Boston  Edison  and  on  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  24, 1991  hi 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Ca  of  New  Yoik. 
Inc. 

(Docket  No.  ER»1-«10-O00j 

Take  notice  that  on  September  5, 1991, 
Consolidated  Edison  Company  of  New 
York,  Ina  (**Con  Edison")  tendered  for 
filing  Supplements  to  its  Rate  Schedules 
FERC  Nos.  60,  66  and  7a  agreemenU  to 
provide  traiumission  service  for  the 
Power  Authority  of  the  State  of  New 
York  (the  "Authority").  The 
Supplements  provide  for  a  decrease  In 
the  monthly  transmission  charge  from 
$1.15  to  $1.07  per  kilowatt  for 
transmission  of  power  and  energy  sold 
by  the  Authority  to  Brookhaven 
National  Laboratory,  Grumman 
Corporation  and  the  municipal 
distribution  agencies  of  Nassau  and 
Suffolk  Counties,  thus  decreasing  annual 
revenues  under  the  Rate  Schedules  by  a 
total  of  $38,383,200.  Con  Edison  has 
requested  waiver  of  notice  requirements 
so  that  the  decreases  can  be  made 
effective  as  of  July  1, 1991. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  September  24. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^gy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  %vith  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoU  D.  Caahell. 

Secretory. 

(FR  Doc.  91-22396  Filed  0-17-01;  8:45  am) 

MUJNQ  coot  snT-at-n 

TOeciMt  No*.  CP91-tM1-000,  et  aL] 

Panhandle  Eastern  Pipe  Une  Co,  et  aL; 
Natural  Gas  Certificate  FMnge 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commiasiofi: 

1.  Panhandle  Eastern  Pipe  Une  Co. 

Docket  Nos.  cPBi-^oei-ooa  crei-29e2-oaa 

CPBl-2083-OOa  and  CP91-28M-0001 
Septembar  8. 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company.  P.O.  Box  1642, 
Houston.  Texas  77251-1842,  (Applicant) 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-58&-00a 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Infoimation  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  21 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  TheM  prior  nottea  requnu  art  not 
conaolidalad. 


Docket  No.  (date  fHed) 

Peak  day. 

average  day, 

annual  dl 

Receipt  points 

OaSt^efy  pukits 

Contact  data,  rale 
typa 

atari  up  date 

CP91-28»1-000 

Central  iHnoia  PuMe 
Servtoapdc). 

City  o(  Monroa  Qly. 
Meeourt  (IdO. 

15.000 

15.000 

4.475.000 

2.800 

2.000 

048.000 

a 

Mi     . .  . 

7-1»-S1.  PT 

lniam4>Sblai 

4-1-ei.8CT,Hmi.- 

8T01-1OOD40, 

»-4-eu 

CP91 -2982-000 

(9-4-et)       . 

.  i  ■    1  i 

K8.C0.0K.TX.- 

MO. 

7.«-01 
8T01-0747 

7-i-ei 

IMI 
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OocKet  No.  (dale  fitod) 


CP91 -2983-000 
(9-4-91) 

CP91 -2984- 000 
(9-4-91) 


Stiippername  (type) 


ViKage  o<  WestviMe. 
(We). 


Potaris  Pipeline 
Corporation  (marketer)- 


Peak  day, 

average  day. 

arwwaldl 


2.500 

2.500 

912.500 

50.000 

50.000 

18.250,000 


Receipt  points 


KS.  CO.  OK,  TX.. 


Multiple.. 


Delivery  points 


IN.. 


Contract  dale,  rate 
schedule,  service 

typ« 


♦-1-89.  SCT.  Firm. 


2-8-91.  PT. 
Interruptible. 


Related  docket 
start  up  date 


ST91-9743. 
7-1-91 

ST91-10049, 
7-1-dt 


2.  Natural  Gas  Pipe  ine  Co.  of  America 

Docket  No.  CP91-295;  -OOa  CP91-2953-000. 
CP91-2954-00a  CP91-|2955-000,  and  CP91- 
2956-000] 

September  9. 1991. 

Take  notice  that  6n  September  3, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  ^01  East  22nd  Street, 
Lombard.  Illinois  6(h48,  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  tb  S  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  ( las  Act  for 


authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


Oodiet  No.  (date  filed) 


CP91-2952-000 
(9-3-91) 

CP91-2953-000 
(9-3-91) 

CP91 -2954-000 
(9-3-91) 

CP91-2955-000 
(9-3-91) 

CP91-2956-000 
(9-3-91) 


3.  Questar  Pipeline 


*  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transaction  service, 
the  appropriate  transportation  rate 
schedule,  the  peak  day,  average  day  and 
annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284,223  of  the  Commission's 
Regulations,  has  been  provided  by 
Natural  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  24. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


SMpper  name  (type) 


Otympic  Fuels  Company 
(martteter). 

She!  (aas  Trading 
Company  (marketer). 

Nortti  American 

Resources  Company 

(producer). 
Coastal  Gas  Marlteting 

Company  (marketer). 

Vesta  Energy  Ckxnpany 
(marketer). 


Peak  day, 

average  (tay, 

annual 

MMBtu 


50.000 
20,000 

7.300.000 
2S.0Q0 
25.000 

9.125.000 

10.000 

3.000 

1.277.500 
50.000 
20,000 

7,300.000 

150.000 

50.000 

18.250.000 


Receipt  points 


Various.. 

TX._ 

Various.. 
Various.. 


Various- 


Delivery  points 


LA.  TX,  lA.  OK.  Off.  TX. 
Off.  LA,  CO.  IL 


LA.. 


OK.  IL,  LA,  TX.  I 

KS.  NE. 


A.  lA. 


TX,  lA,  OK,  CO.  LA.  NM. 
IL,KS. 

TX,  IL,  MO.  lA.  OK.  CO. 
LA,NM. 


Contract  date,  rata 

sct>edule.  service 

type 


2-13-91.  ITS. 
Interruptible. 

7-1-91,  FTS,  Firm.. 


7-5-01.  ITS. 
Interruptible. 

6-25-^1.  ITS, 
Interruptible. 

3-19-91.  ITS. 
Interruptible. 


Related  docket 
start  up  date 


STgi -9832-000. 
7-1-91. 

ST91-10083-000. 
7-1-91. 

5191-9870-000. 
7-3-91. 

ST91 -9869-000, 
7-3-91. 

ST91-9940-000. 
7-11-91. 


Co. 


(Docket  No.  CP91-294)-000] 
September  10. 1991. 

Take  notice  that  bn  September  4, 1991, 
Questar  Pipeline  d  )mpany  (Questar),  79 
South  State  Street  Salt  Lake  City,  Utah 
84111,  filed  in  Dodfet  No.  CP91-298(>- 
000.  a  request  pursfant  to  S§  157.205 
and  157.212  of  the  Commission's 
Regulations  and  Qaestar's  blanket 
certificates  issued  m  Docket  Nos.  CP82- 
491-000  and  CPSS-isO-OOO  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  (1]|  operate  an  existing 
6-inch  tap  on  Queslar's  Jurisdictional 
Lateral  (j.L)  No.  81^  as  a  transportation 
delivery  point  for  providing  fuel  gas  to 
certain  compressor  facilities  owned  by 
Chevron  U.S.A.  Ina  (Chevron)  in  the 
East  Painter  Field  ih  Uinta  County, 
Wyoming  and  (2)10  use  that  delivery 


point  to  continue  to  provide  interruptible 
transportation  service  to  Chevron 
pursuant  to  18  CFR  284.223,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Questar  proposes  to  operate  an 
existing  6-inch  tap  on  its  ).L  No.  81, 
which  was  previously  used  to  receive 
fuel  reimbursement  volumes  from 
Chevron  for  Questar's  system  supply,  as 
a  point  of  delivery  of  an  estimated  3,500 
MMBtu  on  an  average  day  and  1,277,500 
MMBtu  annually  of  gas  transported  by 
Questar  for  Chevron  under  an  existing 
transportation  service  agreement. 

Questar  states  that  even  though  it 
does  not  need  to  install  a  new  tap  on  J.L 
No.  81  to  deliver  transported  volumes  to 
Chevron,  certain  minor  metering  facility 
modifications  must  be  made.  Questar 


explains  that  the  construction  activities 
related  to  the  new  delivery  point  include 
replacing  an  existing  6-inch  meter  run 
with  a  3-inch  meter  run  and  associated 
valves  and  piping  at  the  new  East 
Painter  district  regulator  station  on  J.L 
No.  81.  Questar  explains  that  the  3-inch 
meter  run  will  be  installed  in 
accordance  with  the  provisions  of  18 
CFR  157.208(a)  and  that  Chevron  will 
pay  the  estimated  $15,275  of  costs 
associated  with  Questar's  construction 
activities.  The  new  facilities  will  enable 
Questar  to  deliver  fuel  gas  to  Chevron 
for  use  at  its  East  Painter  compressor 
facility.  Questar  estimates  that  it  will 
deliver  up  to  3,500  MMBtu  on  a  peak  day 
to  Chevron. 

Questar  explains  further  that  the 
transportation  service  at  the  new 
delivery  point  will  be  provided  on  an 
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intemiptible  basis  in  accordance  with 
the  December  10, 1987  Transportation 
Service  Agreement,  as  amended  August 
30. 1991,  between  it  and  Chevron  and 
under  Ratti  Schedule  T-2  of  Questar's 
FERC  Gas  TarifTt  Original  Volume  No. 
1-A.  Questar  states  it  will  not  be 
required  to  deliver  gas  to  Chevron  at  the 
new  East  Painter  delivery  point  if  doing 
so  would  create  a  detriment  or 
disadvantage  to  its  existing  firm 
customers.  Questar  states  that  its  FERC 


Gas  Tariff  does  not  prohibit  the  addition 
of  new  delivery  points. 

Comment  date:  October  25, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Chevron  U.S  A.  Inc.  et  al. 

(Docket  No.  a62-765-001,*  et  al] 
September  10, 1991. 
Take  notice  that  each  of  the 


Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates  as 
described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  September  26, 1991,  in 
accordance  with  Standard  Paragraph ) 
at  the  end  of  the  notice. 


*  This  notice  do«t  not  provide  for  consolidation 
for  hearing  of  the  teveral  matters  covered  herein. 


Docket  No.  and  date  fil«d 


Applicant 


PurctMtsar  and  location 


Oaacription 


CI62-76&-001.  0,  S-14-91  . 


0)62-1412-01^  0,  S-16-91 . 
CI62-1412-013,  0.  e-1S-91 . 
CI62-1412-014.  0.  e-28-91 . 
073-494-001.  D.  8-15-91 ... 


091-116-000  (G-17454),  0. 

$-14-91. 
091-117-000  (Q-18241).  D. 

a-14-91. 


091*120-000      (062-833). 
0.  8-19-91. 


Otavron  U.SA  Inc.,  P.O.  Box  3725,  Hous- 
ton, TX  77253-3725. 

Oryx  ErMrgy  Company.   P.O.  Box  2880, 

Dallas,  TX  75221-2880. 
Oryx  En«rgy  Company _ , 

Oryx  Energy  Company 

ColumtM  Gas  Development  Corporatioa 
One  Riverway,  P.O.  Box  1350,  Houston, 
TX  77251-1350. 

Chevron  U.S.A.  Inc „ -... 

Ctievron  U.S.A.  Inc 

Ctievron  U.S.A.  Inc 


Texaco  Exploration  and  Production,  Inc. 
EnvMe  S.W.  Field.  Love  County,  Oklaho- 
ma. 

Rirtgwood  Qattiering  Company,  Ringwood 
Field,  Major  County,  OMahoma. 

Rir>gwood  Gathering  Company,  Ringwood 
Field,  Ma|or  County,  Oklahoma. 

Rlrtgwood  Gathering  Company,  Ringwood 
Field,  Maiof  County.  Oklahoma. 

CokjmtM  Gas  Transmiss«n  Corporatnn, 
Block  314,  Eugene  Island  Area.  Souttt 
Addition,  OttsTtore  Louisiana. 

Prtilltps  66  Natural  Gas  Company,  Panhan- 
dle-Gray FieW,  Gray  County,  Texas. 

West  Lake  Natural  Gas  Company  and 
ARCO  Oil  and  Gas  Company,  a  division 
o(  Atlantic  RichfieM  Company,  Nena 
Luda  Flekl,  h4olan  County,  Texas. 

Lorw  Star  Gas  Company.  Durant  East 
FieM,  Bryan  County,  Oklat>oma. 


Assigned  7-1-90  and  8-1-90  to  Reiner 
Klawiter  and  Kingswe*  Oil  and  Qas 
Corp  ,  respectvety. 

Assigned  12-1-84  to  TimbemoH  Energy 
Company. 

Assigned  9-1-86  to  BiH  Bowers. 

Assigned  1-1-84  to  Spess  OH  Company. 

Assigned  1-30-84  to  Texas  Gas  Expiora- 
lion  Corporation. 

Assigned  5-1-91  to  Bergman  01  &  Gas 

Company. 
Assigned  1-1-90  to  Sun  Operating  Limited 

Partnership. 


Assigned  8-1-90  to  Sheiro  Petroleum  Cor- 
poratnn  and  Kaiser-FrarKis  Oil  Compa- 
ny. 


FWng  Code:  A— Initial  Sennce:  fi— Abandonment;  C— Amendment  to  add  acreage:  D— Assignment  of  acreage;  E— Succession;  F— Partial  Succession 


5.  Western  Gas  Interstate  Co. 

[Docket  No.  CP91-269O-000] 
September  10, 1991. 

Take  notice  that  on  August  26. 1991, 
Western  Gas  Interstate  Company 
(Western  Gas),  9130  Jollyville  Road, 
suite  150,  Austin,  Texas  76759,  filed  in 
Docket  No.  CP91-2890-000  an 
application  pursuant  to  section  7(c]  of 
the  Natural  Gas  Act  for  a  certiHcate  of 
public  convenience  and  necessity 
authorizing  the  acquisition  of  faciUties 
owned  by  Southern  Union  Gas 
Company  (Southern  Union)  and 
authority  to  construct  and  operate 
certain  metering  and  regulating  facilities 
in  connection  with  the  acquisition  of 
Southern  Union's  facilities,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

The  facilities  that  Western  Gas  * 


*  Western  Gas  owns  and  operates  two  separate 
divisions  (the  Northern  and  Southern  Divisions) 
providing  natural  gas  service  in  Texas,  Oklahoma, 
and  New  Mexico.  Western  Gas  is  authorized  to 
render  sales  for  resale  service  and  transportation 
service  for  it's  distribution  affiliate  Southern  Union 
on  it's  Northern  Division. 


proposes  to  acquire  and  operate  is 
Southern  Union's  Judd  Line.  The  Judd 
Line  is  approximately  19.5  miles  in 
length  and  consists  of  approximately 
twelve  miles  of  three-inch  diameter  line 
and  seven  and  one-half  miles  of  four- 
inch  diameter  pipeline.  The  Judd  Line 
runs  from  the  interconnection  with 
Western  Gas'  East  Line  at  a  metering 
station  in  Texhoma,  Texas  and  extends 
in  a  westerly  direction  to  the 
interconnection  between  Western  Gas 
and  Colorado  Interstate  Gas  Company 
(GIG)  at  section  3,  Block-1  PSL.  Sherman 
Coimty,  Texas.  Western  Gas  operates  a 
tap  at  the  interconnection  of  the  Judd 
Line  and  GIG,  with  Western  Gas  making 
deliverers  of  natural  gas  to  Southern 
Union  at  the  outlet  side  of  the  tap. 

Western  Gas  alleges  that  the 
acquisition  of  Southern  Union's  facilities 
would  form  an  extension  of  and  become 
pari  of  it's  jurisdictional  East  Line, 
thereby  permitting  Western  Gas  to 
provide  greater  overall  flexibility  on  it's 
East  Line.  This  proposal  would  permit 
Western  Gas  to  obtain  gas  from  GIG  at 


the  Sherman  Coimty  interconnect  and 
transport  gas  east  along  its  extended 
East  Line.  The  acquisition  would  allow 
Western  Gas  to  move  gas  supplies 
through  it's  extended  interstate  system 
from  the  Sherman  County,  Texas 
interconnection  with  CIG  in  Beaver, 
Oklahoma,  thereby  improving  flexibility 
of  both  sales  and  transportation  services 
for  current  and  future  customers  on  the 
system.  Western  Gas  states  that  it 
entered  into  a  Bill  of  Sale  with  Southern 
Union  dated  March  7, 1991,  for  Western 
Gas  to  acquire  the  Judd  Line  facilities. 
Western  Gas  states  that  the  cost  of 
constructing  the  proposed  metering  and 
regulating  facilities,  including  general 
overhead  and  contingency  is  estimated 
to  be  $26,321.  Western  Gas  further 
states  that  the  cost  to  purchase  Southern 
Union's  facilities  is  estimated  to 
$126,133.  Therefore,  the  total  project  cost 
to  construct  and  acquire  the  facilities  is 
estimated  to  be  $152,454.  Western  Gas 
contends  that  it  would  finance  the  cost 
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IMi 


of  the  facilitie*  thfou^  the  nse  of 
Intemany  generated  funds. 

Comment  dote:  October  1, 1991.  In 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

6.  Panhandle  EaatArn  Rpe  Line 

(Docket  No*.  CP91-I96S-000,  CP91-29e6-O0a 

CPgi-aB7-ooa  andtow-zgee-ooo] 

Septefiiber  M,  1991. ; 

Take  notice  tha|  Panhandle  Eastern 
Pipe  Line  Company.  P.O.  Box  1642, 
Houston.  Texas  77251-1642.  (Applicant) 
filed  in  the  aboveHreferenced  dockets 


prior  notice  requests  pursuant  to 
S  S  157.205  and  284.223  of  the 
Comminion's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  In  Docket  No.  CP86-585-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  %vith  the 
Commission  and  open  to  public 
inspection." 


itww  prior  notice  ps^vcmb  btb  doi 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  achedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  i  2M223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


{dflls  AmS 


CP91-2985-000 
(9-4-S1) 

aw -2966-000 

(9-4-ei) 

CP91-2987-000 
CP91 -2968-000 


SNppor  nam*  (lype) 


CKyollliteon. 
(Wc). 


Oly  of  Hsmflfin. 
Minou1(ldO. 

Selno  Pubic  WOfte 
AutFortty.  Oklahoma 
WO. 

Oly  o(  FuRon.  Mssourt 
(Wc). 


Peokday 

avoiaod  dsy, 

annual  dt 


6,000 

S.000 

1425,000 

.  3.100 

3.100 

1.131.500 

400 

400 

144^000 

8.200 

8.200 

2.983.000 


Rmq^  points 


KaTX,OK. 
KSlTXOK. 
KS.TXOK. 
K&TX.OK. 


Delivefy  pdnls 


MO. 
MO. 
OK... 
MO.. 


Contract  date,  rate 

schedule,  aervtce 

type 


4-1-S8,SCT,Fimi_ 


4-1-S9,SCT,nnn«. 


4-1-89,  SCT.  Firm... 
4-1-89.8CT,  Firm- 


Related  docket 
start  update 


ST91-e741. 
7-1-91. 

8791-9636, 
7-1-S1. 

8T91-9739, 
7-1-«1. 

STgi-«742. 
7-1-91, 


TrunkBne  Gas  Col  Trunkline  Gas  Co., 
Truoklina  Gas  Co«  and  Panhandla 
Eastern  Pipe  Line  |Ca 

[Docket  No«.  CP91-a968-«)0,  CP91-29e9-000. 
CP91-2970-000.  and  CP91-2971-000] 

September  la  1991. 

Take  notice  that  oo  September  3, 1991. 
Trunkline  Gas  Company,  P.O.  Box  1642, 
Houston,  Texas,  77251-1642.  and 
Panhandle  Eastern  Pipe  Line  Company. 
P.O.  Box  1642.  Hosston.  Texas  77251- 
1642,  (Applicants]  Hied  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regiilations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certlHcates 
Issued  in  Docket  No.  CP86-58fi-000  and 
Docket  No.  CP86-585-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  oo  file  writh  the 
Commission  and  open  to  public 
iospectioo.* 
Information  applicable  to  each 


UOCKm  no.  fOBcO  mmj[ 


CP91-2968-000 
(9-3-91) 

cP9i-29ee-ooo 

19-3-91) 
CP91 -2970-000 

e»-3-»i) 

CP91-2971-000 
(9-3-91) 


*  These  prior  notice  request*  are  not 
conaolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Shipper  name  (type) 


TranaooBwroy 

Marketing  Company 


Gnpon  Qea  Markeeng, 
Inc.  (marketar). 

Cenkan  CorporaUon 


TownolT^aga, 
OUahoma  (local 


Peek  day, 
average  day. 
annual  Md 


10.000 

10.000 

3.«80,000 

loaooo 

100.009 

36,500.000 

30.000 

30,000 

MlSSOjOOO 

166  Dth 

166  00) 

60.590  D«l> 


Receipt  poMa 


Various- 


Variooa.. 


OelMry  points 


LA- 


OorMract  dale  rate 
•cttedule,  eervtoe 


5-3-90. 


PT,  kiterrupitole. 
3-21-01,  PT, 


1(^15-90,  PT, 

Interruptible. 

4-1-88,  SCT,  Firm. 


Relaled  docket 
sMvlapdaia 


5191-9777-000. 
7-1 -91. 

ST91-9774-000. 
7-1-91. 

ST91-0ei3-O0O. 
7-2S-91. 

ST91 -9748-000. 
7-1 -SI. 


i«eln 
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8.  Viking  Gas  Transmission  Co.  ANR 
Pipeline  Co.  Northern  Natural  Gas  Co. 
Nortliem  Natural  Gas  Co. 

[Docket  Nos.  CP91-29gO-00a^  CPn-2991- 
000.  CP91-2993-O0a  and  CP91-2984-000] 

September  10, 1991. 

Take  notice  that  on  September  5, 1991, 
Applicants  Hied  in  the  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  §S  157.  205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


'TheM  prior  noUce  requetto  an  not  oonaobdjited 


transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  ail  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the 


120-day  transactions  under  S  284.223  of 
the  Commission's  Regulations  has  been 
provided  by  the  Applications  and  is 
included  in  the  attached  appendix 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedulets). 

Comment  date:  October  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docfcst  ^4o.  (data 
liied) 


Applcant 


SWppof  nama 


PMkday.' 
average 

annual 


PoMiol* 


Receipt 


Delvery 


Start  i4>  dale,  nta 
achadule 


Ralalad  •  deckels 


CP91 -2990-000 
(9-5-ei) 


CP91 -2991-000 
(9-5-»1) 


CP91-299»-000 
(9-5-91) 


CP91 -2994-000 
(9-5-91) 


Viking  Qas 
TransiniseJon 
Company,  P.O. 
Box  2511, 
HouetoaTX 
77252. 

ANR  Pipeline 
Company,  500 
Renaitaance 
Center,  DetroH. 
Ml  48243. 

^torthem  Natural 
Qaa  Cornpany, 
P.O.  Box  1188. 
Houston,  TX 
77251-1188. 

Northern  Natural 
Gaa  Company. 


BoatonOas 
(Company. 


Indeck-IUon 
IjknKed 
Partnership. 


CaspenGaa 
Company. 


Centran 
Corporation. 


lOO.OOODI 

100.000OI 

36,500,00001 


13,60001 

13,60001 

4,964,00001 


60,000 

45,000 

21,800,000 


50.000 

37,500 

18,250.000 


MN.  NO.  Wl . 


LA  OLA..- 


lAt  KS(  MNt  NM, 
OK.SO.TXWL 


lA.  KS,  MN.  NE. 
NM,  OK.  SO,  TX. 
Wl. 


MN,NO,  Wl. 


OH. 


KS^  NM|  wKt  Ta 


lA.  KS.  Ml.  MN,  NE. 
OK,SO,  TX.WI 


7-«7-ei.  !T-a 


7-1-ei.  FTS-t . 


8-1-01,  rr-1 . 


7-a4-ei.iT-i. 


GP90-273-000, 
8T91-10145- 

ooa 


cpe8-s32-ooa 

ST81-1O24e-O0a 


CPee-435-000. 

ST91-1014O- 

ooa 


CP66  OS-OOO, 
ST91-10140- 

ooa 


'  Quantities  are  shown  In  It^lMBtu  unless  otheoMiae  indkiated. 

■  Offshore  Louisiana  and  Offshore  Texas  are  shouMi  as  0I>  and  OTX 

*The  CP  docket  oorreaponde  to  applicant's  blanket  transporlatton  certificate. 


If  an  ST  docket  Is  shown.  120<tay  Iranaportatkin  servtoe  was  reported  In  R. 


9.  Panhandle  Eastern  Kpe  Line  Co. 

[Docket  No.  CP91-2976-00a  CP91-2977-00a 
CP91-2978-000J 

Septeml>er  10, 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company,  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  (Applicant) 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CI>86- 
585-000,  pursuant  to  section  7  of  the 
Natxiral  Gas  Act  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Ho.  (date  Oed) 


CP91 -2978-000 
(9-3-91) 

CP91 -2977-000 
(»-3-ei) 


Shipper  name  (type) 


Wage  of  RoeeviSe 
(k>cel  distributor). 

Town  o>  Vtei.  OK  (loci 
dMibutof). 


Peakday. 

average  day. 

annual  Ot 


900 

990 

361.350 
414 
414 

1S1.110 


Receipt  >  points 


Various-.. 


VWfcMS- 


DeVveiy  points 


OK- 


Corvtract  dale,  rate 

echedule,  een^ioe 
type 


SCT.  Him. 


SCT,  nrat- 


Releted  docket, 
atarti^date 


ST91-e751. 
7-1-91. 

STB1-«744, 

7-t-ei. 
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Oock«t  No.  (dale  filed 


Shipper  name  (type) 


Paakday. 

avaragaday, 

annual  Ot 


Receipt'  potnta 


DeKvefy  pointa 


Contract  date,  rate 
tcfiedule,  service 

typ« 


Related  docket, 
atartupdate 


CP91-2979-000 
(9-3-91) 


vaiage  of  Stontngton,  H 
(local  distributor). 


i.oee 

1,066 
396.390 


Varioua.. 


SOT,  Firm.. 


ST91-0745. 
7-1-91. 


Offshore  Louisiar  a  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


Williams  Natural 
P.O.  Box  3288.  Tu 


10.  Williams  Natu  ral  Gas  Ca 
(Docket  No.  CP91-Z  t79-O0O] 
September  la  1991. 

Take  notice  the  t  on  September  3, 1991, 
Gas  Company  (WNG), 
sa.  Oklahoma  74101. 
filed  in  Docket  no*  CP91-2979-000  a 
request  pursuant  jo  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  construct  and  operate  a 
delivery  point  in  Carroll  County, 
Missouri,  for  the  qelivery  of 
transportation  gas  to  Howard  Reid 
(Reid),  under  WN  j's  blanket  certificate 
issued  in  Docket  r  lo.  CP82-479-000 
pursuant  to  sectiofi  7  of  the  Natural  Gas 
Act.  all  as  more  h  lly  set  forth  in  the 
request  which  is  c  n  file  with  the 
Commission  and  i  ipen  to  public 
inspection. 

WNG  states  thdt  Reid  has  requested 
this  delivery  poini  in  order  to  operate  a 
grain  dryer.  WNG  states  further  that  the 
projected  volume  of  delivery  through 
these  facilities  is  i  istimated  to  be  4,900 


Mcf  annually  and 


50  Mcf  on  a  peak  day. 


It  is  said  that  the  total  estimated  cost  of 
construction  is  $15,220  which  would  be 
reimbursed  by  Reid. 

It  is  further  said  that  the  proposed 
change  is  not  prohibited  by  an  existing 
tari^  and  that  WNG  has  sufficient 
capacity  to  accomplish  the  deliveries 
speciHed  without  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  October  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Florida  Gas  Transmission  Co., 
Transwestem  Pipeline  Co. 

(Docket  No8.  CP91 -2996-000,  CP91-29997- 
000] 

Take  notice  that  on  September  6, 1991, 
Florida  Gas  Transmission  Company, 
1400  Smith  Street,  P.O.  Box  1188, 
Houston,  Texas  77251-1188,  and 
Transwestem  Pipeline  Company,  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  (Applicants)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  9  157.205 
and  284.223  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certiflcates  issued  in  Docket  No. 
CP89-555-000.  and  Docket  No.  CP88- 
133-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed 


Shipper  name  (type) 


Peak  day, 

average  day, 

arwiual 

MMBtu 


Receipt  ■  points 


Delivery  points 


Contract  date,  rate 

schedule,  service 

type 


Related  docket, 
start  up  date 


CP91 -2996-000 
(9-6-91) 

CP91-2997-<XX) 
(9-6-91) 


Ortando  Utilities 
Commissioa 

PMIipa  Gaa  Marketing 
Company  (marketer). 


•11,072 
*  8.304 

«  4,041.445 

100,000 

75.000 

36,500.000 


OLA.  OTX.  TX.  LA.  MS, 
AL.n_ 


AZ.NM,  OK.TX. 


AZ,NM.OK.TX. 


11-1-89.  PTS-1. 
lnterTuptit>la  *. 

1-21-91,  rrs-i, 

InterruptJtiie. 


ST91-9966-000. 
7-16-91. 

ST91^10233-000, 
8-2-91. 


■  Offshore  Louisiai^  and  offshore  Texas  are  showm 

*  Phase  I  quarrtitie^  are  showa  Phase  II  quantities 

*  Ptiase  I  quantities  are  shown.  Phase  II  quantities 

*  Ptiase  I  quantitie«  are  shown.  Pfwse  II  quantities 

*  Preferred  mterruptitjle. 


as  OLA  and  OTX. 
are  10,685  MMBtu 
are  8.014  MMBtu. 
are  3,900.000  MMBtu. 


jhs 


Standard  Paragraj 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  jwith  reference  to  said 
filing  should  on  oB  before  the  comment 
date  file  with  the  Federal  Energy 
Regdatory  Commission,  825  North 
Capitol  Street,  NQ..  Washington,  DC 
20426,  a  motion  ta  intervene  or  a  protest 
in  accordance  witli  the  requirements  of 
the  Commission'slRules  of  Practice  and 
Procedure  (18  CF^  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Coiimission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 


and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Federal  Register  /  Vol  50.  No.  181  /  Wednesday.  September  18.  1991  /  NoHces 


47199 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  nde  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

I-  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  shotdd  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  othertvise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
LobD.CMhdl. 
Secretary. 

[PR  Doc  91-2391  Filed  9-17-91;  8:45  am] 
MUMQ  COM  srir-tvai 

[Docket  No.  RP91-13e-000] 

Centra  PtpeOnM  Miimeeota,  Inc; 
Informal  Settlement  Conference 

September  11. 1991. 

Take  notice  that  an  infonnal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  October 
1, 1991.  at  10  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  Fbvt  Street.  NE..  Washington.  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 


by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
John  P.  Roddy  (202)  208-1178  or  Anja  M. 
Clark  (202)  208-0248. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  91-22392  Filed  9-17-91: 8:45  am) 

BIUJNQ  COOC  •7t7-eVM 

[Oodrat  Na  RP91-21S-000] 

Great  Lakee  Qaa  Tranafniaaion  Co.; 
Request  for  Waiver 

Septeml)er  11. 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes) 
on  August  30, 1991,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  request  for  waiver  of 
the  Commission's  regulations  requiring 
the  filing  of  Great  Lakes'  Annual  PGA 
filing. 

Great  Lakes  states  that  the  annual 
PGA  filing  is  no  longer  necessary 
because  (1)  all  of  Great  Lakes' 
customers,  except  for  one  under  Rate 
Schedule  CQ-2.  have  been  unbundled; 
the  resale  customer  purchasing  gas 
under  Rate  Schedule  CQ-2  makes 
payments  directiy  to  the  supplier  for  gas 
purchases;  (2)  Great  Lakes  has  incurred 
no  purchased  gas  cost  either  for  resale 
or  company  use.  since  June  1. 1991:  (3) 
all  of  Great  Lakes'  customers  have 
provided  that  required  company  use  gas 
volumes  since  Jime  1, 1991:  and  (4)  Great 
Lakes'  Account  191  direct  billing  (cash- 
out)  will  be  completed  upon  Commission 
action  on  rehearing  in  Docket  No.  RPSQ- 
186,0/0/. 

Great  Lakes  states  that  copies  of  its 
request  are  being  served  on  all  of  Great 
Lakes'  customers  and  the  Public  Service 
Commissions  of  Minnesota,  Wisconsin 
and  Michigan. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  18, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  wrili  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fUiog  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

hoiM  D.  Cashell. 

Secretary. 

(FR  Doc.  22383  Filed  9-17-91;  8:4S  am] 

BNJJNO  COOC  (Tir-OI-M 


[Docket  No.  RP91-219-000] 

National  Fuel  Qaa  Supply  CorpA 
Limited  Purpoae  Rate  Ctiange  Filing 

September  11, 1991. 

Take  notice  that  on  September  8, 1991, 
National  Fuel  Gas  Supply  Corporation 
(National],  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  in  compliance  with 
the  Niagara  Import  Point  Projects 
(NIPPS)  Phase  III  certificate  order,  52 
FERC 1  61.257  (1990)  and  rehearing 
order.  55  FERC  1 61,484  (1991),  submitted 
a  limited  purpose  rate  change. 

National  states  that  in  the  NII^>S 
Phase  in  certificate  order,  the 
Commission  authorized  this  limited 
purpose  rate  case  filing  to  change  the 
NIPPS  Phase  I  and  Phase  II  rates  to 
match  the  rates  approved  therein  for 
NIPPS  III  service. 

National  concludes  that  this  limited 
section  4  rate  filing  incorporates 
restated  NIPPS  Phase  III  rates  for  all  of 
its  NIPPS  Services  as  authorized  by  the 
Commission,  and  is  filed  at  this  time 
because  National's  Phase  III  facilities 
are  expected  to  be  in  service  by 
November  1. 1981. 

National  requests  that  the  proposed 
rates  for  its  NIPPS  Phase  I  and  Phase  n 
shippers  not  be  suspended  and  made 
subject  to  refund,  and  be  put  into  effect 
on  November  1, 1991. 

National  states  that  this  filing  is  being 
mailed  to  all  Phase  L  II.  and  III  shippers. 
State  utility  commissions,  and  those  on 
the  NIPPS  service  list 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stieet  NEh  Washington. 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  19. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  t>ecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-22394  Filfed  9-17-91;  8:45  amj 

■iLUNO  cooe  crn-ot-M 


(Docket  No.  TC81-9'  MS] 

Texas  Gas  Transmission  Corp.;  Tariff 
Sheet  Filing 


September  11. 1991. 
Take  notice  that 


on  September  10, 


1991,  Texas  Gas  Ti  ansmission 
Corporation  (Texa  i  Gas),  P.O.  Box  1160, 
Owensboro,  Kentucky  42302,  tendered 
for  filing  in  DocketjNo.  TC81-9-005  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

Substitute  Second  Revised  Sheet  No.  91 
Substitute  Second  Revised  Sheet  No.  92 
Substitute  Second  Rejvised  Sheet  No.  93 
Substitute  Second  Rejvised  Sheet  No.  94 
Substitute  Second  Raised  Sheet  No.  95 
Substitute  Third  Revised  Sheet  No.  96 
Substitute  Second  R^'ised  Sheet  No.  97 
Second  Revised  Shedt  No.  194 
Second  Revised  Sheat  No.  195 
Second  Revised  Sheol  No.  196 
First  Revised  Sheet  No.  197 

The  above  revisld  tariff  sheets  are 
proposed  as  replaqements  to  the  tariff 
sheets,  which  TexaB  Gas  filed  on 
October  1, 1990,  in  Docket  No.  TC81-9- 
003  and  the  related  tariff  sheets  filed  on 
April  4, 1991,  in  Docket  No.  TC81-9-004, 
all  as  more  fully  se  t  forth  in  the 
application  which  s  on  file  with  the 
Commission  and  oben  to  public 
inspection. 

In  Docket  No.  T<  :81-9-003.  Texas  Gas 
proposed  changes  :o  its  existing 
curtailment  plan  ajiproved  by 
Commission  orderdssued  April  19, 1983, 
in  Docket  No.  TC8J-9-000.  In  that  filing. 
Texas  Gas  also  inoicated  that  it  would 
supplement  its  filing  with  a  revised 
Index  of  Quantity  Entitlement  (RIQE), 
which  would  reflect  current  customer 
entitlements  as  of  \pril  1, 1991.  A  Data 
Verification  Comnittee  (DVC)  was 
established  to  upd  ite  and  verify  the 
priority  of  service  data  for  each  of  its 
customers.  Subsequently,  Texas  Gas 
stated  that  the  DV  Z  was  unable  to 
complete  its  reseai  ch  in  the  time  allotted 
(i.e.,  by  April  1, 19)  H)  and  Texas  Gas 
filed  amending  Dofcket  No.  TC81-9-004 
in  which  Texas  Cqs  sought  additional 
time  for  the  DVC  tb  complete  the 
process  of  verifying  the  underlying  data 
needed  to  support  fits  RIQE.  Texas  Gas 
also  indicated  that  its  filing,  Docket  No. 
TC81-9-004,  included  a  new  section 
10.2(h)  to  Texas  Gtis'  General  Terms  and 


Conditions  which 


>rovided  that  any 


customer  whose  n  quirements  have 


significantly  changed  may  request  an 
update  of  its  requirements  by  submitting 
such  new  requirements  to  Texas  Gas  on 
or  before  August  1  each  year  for 
certification  by  the  DVC. 

Texas  Gas  states  that  on  August  28. 
1991,  a  final  report  was  approved  by  the 
DVC.  Accordingly,  Texas  Gas  now  files, 
as  part  of  Docket  No.  TC81-9-005. 
Second  Revised  Sheets  Nos.  194  through 
196  and  First  Revised  Sheet  No.  197 
which  reflects  its  RIQE.  For  ease  of 
reference  and  to  reflect  corrections  of 
certain  superseded  sheet  designations. 
Texas  Gas  has  also  Hied  superseding 
tariff  sheets  which  completely  replace 
those  sheets  submitted  in  the  filings 
dated  October  1, 1990  and  April  4, 1991. 
The  above  identified  tariff  sheets  set 
forth  section  10.2  through  10.7  of  the 
General  Terms  and  Conditions  and  the 
Index  of  Quantity  Entitlements  for 
Texas  Gas'  sales  customers.  These 
sheets  constitute  Texas  Gas'  proposed 
sales  curtailment  plan.  Texas  Gas 
contends  that  the  basic  curtailment  plan 
as  revised  is  essentially  unchanged  from 
the  plan  approved  in  1983  except  that 
the  proposed  plan  now  has  provisions 
which  (1)  make  essential  agricultural 
end-users  requirements  a  priority  2 
category  and  (2)  require  a  periodic 
updating  of  the  Quantity  of  Entitlements 
at  least  every  three  years.  In  regards  to 
the  RIQE,  Texas  Gas  asserts  that  this 
index  reflects  current  seasonal 
requirements  for  each  of  its  sales 
customers  and  that  each  customer's 
quantity  entitlement  is  equal  to  the 
greater  of  its  applicable  D-2  billing 
demand  quantity  or  its  actual  base 
period  requirements,  as  set  forth  in  the 
DVC  Final  Report  which  was  also 
included  as  part  of  Texas  Gas'  filing  in 
Docket  No.  TC81-0-005. 

Texas  Gas  moves  that  the 
Commission  accept  the  revised  tariff 
sheets  and  place  them  into  effect  on 
November  1, 1991.  Texas  Gas  requests 
for  any  and  all  waivers  necessary  to 
accept  this  filing,  Docket  No.  TC81-9- 
005,  and  the  related  tariff  sheets  and  to 
place  the  tariff  sheets  in  effect  on  the 
date  requested. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheet  filing  should  on  or  before 
September  23, 1991,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protests 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  91-22395  Filed  9-17-91;  8:45  am) 

iNJJNO  COOC  (717-01-11 

Office  of  Hearings  and  Appeals 

Impiementatton  of  Special  Refund 
Procedures 

aqency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

action:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
proposed  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$443,073.30,  plus  accrued  interest,  that 
Strasburger  Enterprises,  Inc.  was 
required  to  remit  to  the  DOE  pursuant  to 
a  Consent  Order  executed  on  December 
16, 1986.  The  funds  will  be  distributed  in 
accordance  with  the  DOE'S  special 
refund  procedures,  10  CFR  part  205. 
subpart  V. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  on  or  before  October 
18, 1991  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  comments 
should  display  a  conspicuous  reference 
to  Case  Number  LEF-0014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  T.  Tedrow,  Deputy  Director, 
Jodi  E.  Lox,  Staff  Analyst,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  588- 
8018  (Tedrow).  (202)  588-6602  (Lox). 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  205.282(b),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute 
monies  that  have  been  remitted  by 
Strasburger  Enterprises,  Inc.  to  the  DOE 
to  settle  alleged  pricing  and  allocatioil 
violations  with  respect  to  the  firms' 
sales  of  crude  oil.  The  DOE  is  holding 
the  funds,  currently  totalling  $562,664.44, 
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in  an  interest-bearing  escrow  account 
pending  distribution. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the -hours  of  1  p.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated:  September  12. 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Dedsion  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Strasburger 
Enterprises,  Inc. 

Date  of  Filing:  February  23. 1990. 

Case  Number:  LEF-0014. 
September  12, 1991. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations.  See  10 
CFR  part  205.  subpart  V.  On  February 
23. 1990,  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Consent  Order  entered  into  with 
Strasburger  Enterprises,  Inc. 
(Strasburger). 

I.  Background 

Strasburger  was  a  "reseller-retailer" 
of  motor  gasoline,  as  that  term  was 
defined  in  10  CFR  212.31,  located  in 
Temple,  Texas.  A  DOE  audit  of 
Strasburger's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  part  212. 
subpart  F.  Specifically,  the  audit 
revealed  that  between  August  19. 1973 
and  )anuary  27, 1981.  Strasburger  may 
tiave  violated  the  DOE's  pricing 


regulations  with  respect  to  its  sales  of 
motor  gasoline. 

In  order  to  resolve  its  potential  civil 
liabilities  arising  from  the  ERA's  audit 
Strasburger  entered  into  a  Consent 
Order  with  the  DOE  on  December  16, 
1986.  The  Consent  Order  refers  to  ERA's 
allegations  of  overcharges,  but  does  not 
find  that  any  violations  occurred.  In 
addition,  the  Consent  Order  states  that 
Strasburger  does  not  admit  any  such 
violations.  Under  the  terms  of  the 
Consent  Order,  Strasburger  was 
required  to  deposit  $395,000  into  an 
escrow  account  for  ultimate  distribution 
by  the  DOE.  On  February  2, 1990, 
Strasburger  made  a  full  payment  of 
$443,073.30  into  this  account.  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA's  tentative  plan  for  the 
distribution  of  the  funds  in  the 
Strasburger  escrow  account.  Comments 
are  solicited. 

II.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  part 
205,  subpart  V.  The  subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  may  have  been  injured  by 
alleged  regulatory  violations  or  to 
determine  the  amount  of  such  injuries.  A 
more  detailed  discussion  of  subpart  V 
and  the  authority  of  OHA  to  fashion 
procedures  to  distribute  refunds  is  set 
forth  in  the  cases  of  Office  of 
Enforcement.  9  DOE  \  82,508  (1981):  and 
Office  of  Enforcement,  8  DOE  f  82,597 
(1981)  [Vickers]. 

In  keeping  with  the  goals  of  the 
subpart  V  regulations,  we  will  attempt 
to  provide  refunds  to  claiman*;  -.vho 
demonstrate  that  they  were  injured  by 
Strasburger's  alleged  overcharges  in  its 
sales  of  motor  gasoline  during  the 
August  19. 1973  through  January  27. 1981 
consent  order  period.  Residual  funds  in 
the  Strasburger  escrow  account  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  Public  Uw  No.  99-509.  title 

III.  See  51  FR  43964  (December  5, 1986). 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is 
the  calculation  of  an  applicant's 
potential  refund.  In  order  to  determine 
the  potential  refunds  for  these 
purchases,  we  propose  to  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  of  Strasburger's  sales  of  refined 
petroleum  products  during  the  consent 


order  period.  In  accordance  with  this' 
presumption,  refunds  are  made  on  a  pro- 
rata or  volumetric  basis.  In  the  absence 
of  better  information,  a  volumetric 
refund  is  appropriate  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

The  volumetric  refund  presumption  is 
rebuttable.  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetric  methodology.  Accordingly,  a 
claimant  may  submit  evidence  detailing 
the  specific  alleged  overcharge  that  it 
incurred  in  order  to  be  eligible  for  a 
larger  refund.  See  Standard  Oil  Co. 
(Indiana)/Army  and  Air  Force 
Exchange  Service.  12  DOE  1 85.015 
(1984). 

Under  the  volumetric  approach,  an 
eligible  claimant  will  receive  a  refund 
equal  to  the  number  of  gallons  of  motor 
gasoline  that  it  purchased  from 
Strasburger  during  the  period  August  19, 
1973  through  January  27, 1981,  multiplied 
by  a  volumetric  factor  of  $0.006801  per 
gallon.'  In  addition,  each  successful 
claimant  will  receive  a  pro-rata  portion 
of  the  interest  that  has  accrued  on  the 
Strasburger  funds  since  the  date  of 
remittance. 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  in  refined  product  refund 
proceedings  because  the  cost  of 
processing  claims  for  refunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  those  Instances.  See,  e.g.. 
Mobil  on  Corp..  13  DOE  1  85,339  (1985) 
see  also  10  CFR  205.286(b).  If  an 
applicant's  potential  refund  is  calculated 
using  the  volumetric  methodology,  it 
must  have  purchased  at  least  2.206 
gallons  of  Strasburger  motor  gasoline  in 
order  for  its  claim  to  be  considered. 

B.  Determination  of  Injury 

Once  a  claimant's  potential  refund 
has  been  calculated,  we  must  determine 
whether  it  was  injured  by  its  purchases 
from  Strasburger.  i.e.,  whether  it  was 
forced  to  absorb  the  alleged 
overcharges.  Based  on  our  experience  in 
numerous  Subpart  V  proceedings,  we 
propose  to  adopt  certain  presumptions  . 
concerning  injury  in  this  case.  An 
applicant  that  is  not  covered  by  one  of 
these  presumptions  must  demonstrate 
injury  in  accordance  with  the  non- 


■  We  compuled  the  volumetric  factor  by  dividing 
the  $443,073.30  received  from  Strasburger  by  the 
total  volume  of  covered  product*  told  by  the  nrm 
during  the  conaent  order  period  (65.147.743  gallons). 
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prenunption  protedores  outlined  in  the 
latter  part  of  this  Decision. 

1.  Presumptions  Concerning  Injury 

The  presumptions  we  plan  to  adopt  in 
this  case  are  designed  to  allow 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expenses,  and  tO' enable  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible.  We  will 
presume  that  ena  users  of  Strasburger 
motor  gasoline,  aertain  types  of 
regulated  firms,  and  cooperatives  were 
injured  by  their  purchases  from 
Strasburger.  In  addition,  we  will 
prestime  that  resellers  and  retailers  of 
Strasburger  gasoline  submitting  small 
claims  were  injured  by  their  purchases. 
On  the  other  hand,  we  will  presume  that 
resellers  and  retailers  that  made  spot 
purchases  of  Strasburger  motor  gasoline 
and  those  who  s^ld  it  on  consignment 
were  not  injured  by  their  purchases. 
Each  of  these  presumptions  is  listed 
below,  along  with  the  rationale 
underlying  iia  usjt, 

a.  Ead  Users.  Hirst.  In  accordance  with 
prior  subpart  V  proceedings,  we  will 
presume  that  end  users,  i.e.,  ultimate 
consumers  of  Strasburger  motor 
gasoline  whose  businesses  are  unrelated 
to  the  petroleum  industry,  were  injured 
by  the  firm's  alleged  overcharges.  Unlike 
regulated  firms  i^  the  petroleum 
mdnstry,  membefs  of  this  group 
generally  were  not  subject  to  price 
controls  during  tl>e  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcliarges  on  the  final 
prices  of  goods  ahd  services  produced 
by  menibers  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Marion  Corp.,  12  DOE  ^ 
85.014  (19S4J  and  cases  cited  therein. 
Therefore,  end  ufers  need  only 
document  their  piirdiase  volumes  of 
Strasburger  motor  gasoline  to 
demonstrate  thaf  they  were  injured  by 
the  alleged  overcharges. 

b.  Regulated  Firms  and  Cooperatives. 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulajed  by  government 
agencies  or  cooperative  agreements  do 
not  have  to  subnet  detailed  proof  of 
injury.  Such  firms  routinely  would  have 
passed  through  price  increases  to  their 
customers.  Likewise,  their  costomers 
would  share  the  benefits  of  costs 
decreases  resuhihg  from  refunds.  See. 
e.g..  Office  of  Specie!  Counsel.  9  DOE  ^ 
82,538  (1982);  Office  of  Special  CouaciJ. 
9  DOE  1  82.545  at  85,244  (1982).  Such 
firms  applying  for  refunds  should  certify 
that  they  wiQ  pats  duou^  any  re&ind 


received  to  tlwir  customer*  and  should 
explain  how  they  will  alert  the 
appropriate  regidatory  body  or 
membership  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  oonmembers  will 
not  be  covered  by  this  presumption. 

c.  Reseller  and  Retailer  Small  Ciainw. 
Third  we  will  presume  that  a  reseller  or 
a  retailer  seeking  a  refund  of  $5,000  or 
less,  excluding  accrued  interest  was 
injured  by  Strasburger.  Without  this 
presumption,  such  an  applicant  would 
have  to  gather  records  dating  as  far 
back  as  1973  in  order  to  demonstrate 
that  it  absorbed  Strasburger's  alleged 
overdiarges.  The  cost  to  the  apphcant  of 
gathering  this  information,  and  to  OHA 
of  analyzing  it,  could  exceed  the  actual 
refund  amowit.  Therefore,  a  small 
claimant  must  only  document  the 
volumes  of  products  that  it  purchased 
from  Strasburger  in  order  to 
demonstrate  injury.  See  Texaco  Oil  and 
Cos  Corp.,  12  DOE  1  85,069  at  88,210 
(1964). 

d.  Resellers  and  Retailers  Piling  Mid- 
Level  Claims.  Fourth,  in  lieu  of  making  a 
detailed  showing  of  injury,  a  reseller 
claimant  whose  allocable  share  exceeds 
$5,000  may  elect  to  receive  as  its  refund 
the  larger  of  $5,000  of  40  percent  of  its 
allocable  share  up  to  $50,000.'  The  use 
of  this  presumption  reflects  our 
conviction  that  diese  larger  claimants 
were  Kkely  to  have  experienced  some 
injury  as  a  result  of  fte  alleged 
overcharges.  See  Marathon.  14  DOE  at 
88,515.  in  some  prior  special  refund 
proceedings,  we  have  performed 
detailed  economic  analysis  in  order  to 
determine  product-specific  levels  of 
injury.  See  e.g.  Mobil  Oil  Corp..  13  DOE 
1  85,339  (1985).  However,  in  Gulf  Oil 
Corp.,  18  DOE  1  83.381  at  88,737  (1987), 
we  determined  that  based  upon  the 
available  data,  it  was  accurate  and 
efficient  to  adopt  a  single  presumptive 
level  of  injury  of  40  percent  for  all 
medium-range  claimants,  regardless  of 
the  refined  product  that  they  purchased, 
based  upon  the  results  of  our  analyses 
in  prior  proceedings.  We  believe  that 
approach  to  be  sound  in  the  absence  of 
more  detailed  information  for  all 
medium-range  claimants  in  this 
proceeding.  Consequently,  an  applicant 
in  this  group  will  only  be  required  to 
provide  documentation  of  its  purchase 
volumes  of  Strasburger  motor  gasoline 
during  the  consent  order  period  in  order 
to  be  eligible  to  receive  a  refund  of  40 


■  Thai  ik.  cUiawaU  mMm  purchaaed  berwoea 
1  J»7.965  gatloiu  aod  ISJTS.SSO  gaUoni  of 
Strailxirger  motor  gasotlDe  during  the  consent  order 
pefiOa  fwHv*level  deHBeAtsJ  way  ctod  la  Mflne  tkia 
presuopttaB.  Ottkmmm  wAo  piwliatad  aom  thaa 
iaj79«S0  aajr  elect  in  Itaril  Ifaair  daia  t«  JSasaa 


percent  of  its  total  voiumetrk  share,  or 

$5,000,  whichever  is  greater. 

e.  Spot  Purchasers.  Fifth,  resellers  and 
retailers  that  were  spot  purchasers  of 
Strasburger  motor  gasoline,  /.e.,  firms 
that  made  only  sporadic  discretionary 
purchases,  are  presumed  not  to  have 
been  in|ared,  and  consequently, 
generally  will  be  ineligible  for  refunds. 
The  basis  for  this  presumption  is  that  a 
spot  purchaser  tended  to  have 
considerable  discretion  as  to  where  and 
when  to  make  a  purchase,  and  therefore, 
would  not  have  made  a  purchase  unlesa 
it  was  able  to  recover  the  full  amount  of 
its  purchase  price  from  its  customers, 
including  any  alleged  overcharges 
included  in  its  costs.  See  Vickers  at 
85,306-7.  A  spot  purchaser  can  rebut  tfiis 
presumption  by  demonstrating  that  its 
base  period  supply  obligation  limited  ita 
discretion  in  making  the  purchases  and 
that  it  resold  the  product  at  a  loss  that 
was  not  subsequently  recouped.  See  e^., 
Saber  Energy.  IiK-ZMobil  OH  Corp^  14 
DOE  I  85.170  (1986). 

/.  Consignees.  Finally,  we  will 
presume  that  consignees  of  Strasbmger 
motor  gasoline  were  not  injured  by  die 
firm's  alleged  pricing  violations.  See. 
e.g..  Jay  Oil  Co^  16  DOE  1 85.147  (1987). 
A  consignee  agent  is  an  entity  that  soM 
products  pursuant  to  an  agreement 
whereby  its  supplier  estaUished  the 
prices  to  be  charged  by  the  consignee 
and  compensated  the  consignee  with  a 
fixed  commission  based  upon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presumption  of 
non-injury  by  demonstrating  that  its 
sales  volumes  and  corresponding 
commission  revenues  declined  due  to 
the  alleged  uncompetitiveness  of 
Strasburger's  pricing  practices.  See  Gulf 
Oil  Corp./CJ.  Canter  OilCo^H  DOE  | 
85,388  at  88,962  (1986). 

2.  Allocation  Gatms 

We  may  also  receive  claims  based 
upon  Strasbuiger's  alleged  failive  to 
furnish  petroleum  products  that  it  was 
obliged  to  supply  under  the  DOE 
allocation  requirements.  See  10  CFR  p«u1 
211.  Any  such  applications  will  be 
evaluated  with  reference  to  the 
standards  set  forth  in  cases  such  as 
Standard  Oil  Company  (Indiana),  10 
DOE  1  85,048.  and  OKC  Corp./Town  » 
Country  Markets.  Inc..  12  DOE  f  85.094 
(1984).  These  standards  generally 
require  an  allocation  claimant  to 
demonstrate  the  existence  of  a  supplier/ 
purchaser  relationsiap  with  the  consesU 
order  firm  and  the  likelihood  that  the 
consent  order  firm  iailed  to  furnish 
petroleum  products  that  it  %vas  obliged 
to  supply  to  the  daimant  under  10  CFR 
part  211.  In  additioa.  the  Haimant 
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should  provide  evidence  diet  it  had 
contemporaneously  notified  the  DOE  or 
otherwise  soa^^t  redress  from  the 
alleged  aHocation  violation.  Finally,  the 
claimant  must  estabUsh  that  it  was 
injured  awl  docwnent  the  extent  of  the 
injury. 

3.  Non-Presumption  Demonstration  of 
Injury 

A  reeeller  or  retailer  that  daims  a 
refund  in  excess  of  $5,000  will  be 
required  to  demonstrate  its  injury.  There 
are  two  aspects  to  such  a 
demonstration.  First,  a  firm  is  required 
to  provide  a  monthly  schedule  of  its 
banks  of  unrecouped  increased  products 
costs  for  each  grade  of  motor  gasoline 
that  it  purchased  from  Strasburger.  Cost 
banks  should  cover  the  period  August 
19, 1973  through  January  27, 1981.*  If  a 
firm  no  longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  a  particular  grade  of  motor 
gasoline,  it  may  approximate  those 
banks  by  submitting  the  following 
information  regarding  its  purchases  of 
that  product  from  all  of  its  supplier. 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the 
product  on  May  IS,  1973. 

(2)  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  the  product  during 
the  period.  August  19, 1973  through 
January  27, 1981;  and 

(3)  A  monthly  schedule  of  the  firm's 
purdiase  or  sales  volumes  of  the 
products  during  the  period,  August  19, 
1973  through  January  27, 1981.* 

The  existence  of  banks  of 
unrecovered  increased  product  costs 
that  exceed  an  applicant's  potential 
refund  is  only  the  first  part  of  an  Injury 
demonstration.  A  firm  must  also  show 
that  market  conditions  forced  it  to 
absorb  the  alleged  overcharges. 
Generally,  we  will  infer  this  to  be  true  if 
the  prices  the  applicant  paid  Strasburger 
were  hi^er  than  average  market  prices 
for  the  same  level  of  distribution. 
Accordingly,  a  claimant  attemptlog  to 
demonstrate  injury  should  submit  a 
monthly  schedule  of  the  weighted 
average  prices  that  it  paid  Strasburger 
for  each  grade  of  motor  gasoline  during 
the  period  August  19, 1973  through 
January  27. 1961. 


■  We  g«mly  rcqairc  sppDcanta  to  MfaaUt  oort 
bankf  that  conHnM  anlil  •  pwdact' i  dtctmHivi  ^rt». 
Retailers  and  resellen  of  motor  gaaolim,  howavar. 
were  only  required  lo  maintain  banks  through  July 
15. 19r9  and  Aprfl  90.  MSA.  respectively,  nt^tt  than 
the  Janoary  Z7.  ttsi  dactMrol  date  of  praaacU. 

«  For  motor  gasoima.  retaHars  Mid  raaaBaia  haa* 
to  submit  tlw  «Jonw4Mm  detailed  in  Parts  (S)  and 
(3)  only  through  )uly  IS,  1979  and  Apni  3a  1080. 
raspecUvely.  See  $uprv  note  3. 


If  a  reseller  or  retailer  that  is  eligible 
for  a  refund  bi  excess  of  $5,000  does  not 
submit  cost  bank  and  purdiase  price 
infonaatkm  described  above,  it  can  ttHl 
apply  for  a  refund  of  $5,000  plus  accrued 
interest,  vsing  Ae  aaiall  daims 
presumption. 

If,  however,  a  Finn  provides  the  above 
mentioned  data  and  we  subsequently 
condude  that  the  firm  should  receive  a 
refund  of  less  than  the  $5^000  small 
claims  threshold,  the  finn  cannot  opt  for 
a  full  $5,000  refund. 

m.  Distribution  of  Remafaihig  Funds 

In  the  event  that  money  remains  after 
all  meritorious  refimd  appHcatioot  have 
been  processed,  the  funds  in  the 
Strasburger  escrow  account  will  be 
disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
and  Distribution  Act  of  1986  (PODRA). 
15  U.S.C.A.  4501-4507  (West  Supp.  1989). 

n  ia  Therefore  Ordered  that  The 
refimd  amount  remitted  to  the 
Department  of  Energy  by  Strasburger 
Enterprises,  Inc.  pursuant  to  the  Consent 
Order  executed  on  December  ItJ,  1988, 
will  be  distributed  in  accordance  with 
the  foregoing  Decision. 

[FR  Doc.  91-22469  Filed  9-17-01;  8:45  am] 
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Westam  Araa  Power  Adminlatration 

Salt  l^ke  City  Area  Integrated  Projecta 
Proposed  Power  Rate  and  Colorado 
Bh/er  Storage  Project  Tranamiaaion 
Rate  AdJuatmenta 

AOENCV:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  Salt  Lake 

City  Area  Integrated  Projects  (SLCA/IP) 

Firm  Power  and  Colorado  River  Storage 

Project  (CRSP)  Firm  Transmission  Rate 

Adjustments. 

SUMMiMtv:  The  Western  Area  Power 
Administration  (Western)  is  proposing  a 
rate  increase  for  firm  power  from  the 
SLCA/IP  and  for  finn  transmission  from 
the  CRSP.  Western  integrated  the  CRSP, 
the  Colibran  Project,  and  the  Rio  Grande 
Project  for  marketing  and  power 
ratesetting  piuposes  on  Octol)er  1, 1967. 
They  are  now  collectively  refierred  to  as 
the  SLCA/IP. 

Finn  Power  Rate 

Western  needs  to  adjust  the  finn 
power  rate  to  cover  increased  annual 
expenses  (such  as  operation  and 
maintenance  (O&M)  costs,  including 
purchased  power  costs,  and 
environmental  studies  costs),  interest 
expenses,  and  to  repay  increased 
amounts  of  Federal  power  inveetaMRt  In 


the  SLCA/IP.  In  addition,  the  Upper 
Colorado  River  Basin  Fund  (Basin 
Fimd),  a  revolving  fund  in  the  U.S. 
Treasury,  is  experiencing  near-term  ca^ 
flow  difficulties.  The  rate  approval 
period  requested  will  be  from  July  t. 
1992,  through  September  30, 1996.  The 
calculation  period  used  for  the 
ratesetting  period  is  from  fiscal  year 
(FY)  1993  through  FY  1998. 

The  following  factora  affect  the  rata. 
For  the  purposes  of  this  notioe.  Westam 
has  nude  certain  assumptioBs  regarding 
each  factor.  These  assumptions  may 
change  as  uacertaiaty  about  the  issues 
declines  or  the  issues  are  resolved. 

1.  Unbadgeied  Environmental  Studies 
Costs:  Current  eatimated  environmental 
studies  costs  exceed  the  estimstes 
submitted  in  the  FY  1992  congreMtonal 
budget  by  nearly  $23  million  and  are  all 
induded  in  the  study. 

2.  Interim  flows:  On  August  1. 1991. 
the  Bureau  of  Redamation 
(Redamation)  initiated  a  test  flows  and 
interim  operations  (test  flows)  period 
and  changed  the  operatitjns  of  Glen 
Canjron  Dam  to  protect  resoiuces 
downstream  from  the  dam.  The  test 
flows  water  release  criteria  may  be 
adopted  or  modified  by  Redamation 
when  it  annoimces  the  interim  release 
criteria  to  be  placed  in  e^ct  from 
November  1, 1991,  through  1993,  or  until 
the  Glen  Canyon  Environmental  Impact 
Statement  is  finalized.  Western  may 
have  to  purchase  substantial  amount  of 
power  (energy  and/or  capadty)  to 
replace  the  unavailable  generation  due 
to  the  water  release  restrictions.  For 
purposes  of  this  notice.  Western  has 
assumed  an  additional  $22.7  million 
annually  in  purchased  power  costs 
through  FY  1996. 

S.  Underbudgeting  of  OGM  Costs: 
Historically  there  has  been  a  tendency 
to  underestimate  both  Western  and 
Reclamation  O&M  budgets  beyond  the 
first  2  years.  This  imderbudgeting  has 
resulted  in  rates  set  below  wtiat  is 
needed  to  meet  revenue  requirements. 
Western  proposes  to  compare  budgeted 
O&M  costs  with  a  historic  trend  line  and 
use  whichever  estimate  is  greater  to 
project  more  accurately  the  revenue 
requirements  needed  in  future  years. 
U^g  this  analysis,  the  projections  of 
O&M  costs  are  increasing  by  a  average 
of  5.3  percent  per  year  over  the 
ratesetting  period. 

4.  Inclusion  of  Employee  Benefits  in 
the  Rate  Base:  Western  has  matie  the 
commitment  that  all  employee  salaries 
and  benefits  would  be  induded  in  the 
rate  base.  Western's  QvH  Service 
retirement  costs  and  accrued  annual 
leave  obligations  for  current  employees 
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have  not  been  included  to  date  and  are 
now  included  as  part  of  the  rate  base. 

Other  Issues  I 

1.  Basin  Fund  Reserve:  Sufficient 
monies  must  be  esjablished  and 
maintained  in  the  3asin  Fund  to  meet 
"*  *  *  operation.  I  naintenance,  and 
replacements  of,  a  id  emergency 
expenditures  for,  4ll  facilities  of  the 
Colorado  River  Storage  Project  and 
participating  projejcts  *  *  *"  (section  (c) 
of  the  CRSP  Act  of  1956).  Sufficient 
reserves  must  be  available  annually  to 
meet  these  expenaps.  Western  intends  to 
establish  methoda|ogy  which  will 
provide  such  a  resjerve  and  is  seeking 
comments  on  the  ihethodology  and 
timing  to  provide  A  reserve. 

2.  Central  Utah  Project  Legislation: 
This  issue  is  not  ejcpected  to  affect  the 
rate  until  after  thei  ratesetting  period.  FY 
1993-96  and  thus  its  rate  effect  is  not 
included  in  this  raie  adjustment.  The 
Central  Utah  Project  is  a  participating 
project  of  CRSP  tnat  has  encountered 
significant  delays  fcn  its  completion.  The 
legislation  that  ha  j  passed  in  the  U.S. 
House  of  Representatives  and  is  pending 
in  the  U.S.  Senate  would  provide 
additional  ceiling  sf  $69  million  to 
complete  the  Diamond  Fork  system  and 
$150  million  to  coinplete  the  irrigation 
and  drainage  syst  ;m  in  central  Utah. 
This  issue  is  docu  nented  here  for 
informational  pur]  loses. 

The  rate  effect  ( f  each  of  these  factors 
is  detailed  in  a  se  tarate  rate  brochure 
which  will  be  dist  -ibuted  to  all 
interested  parties. 

The  proposed  p  )wer  rate  consists  of  a 
capacity  charge  o  $5.06  per  kilowatt- 
month  (kW-montl )  and  energy  charge  of 
11.9  mills  per  kilo' vatt-hour  (mills/kWh). 
This  results  in  a  proposed  combined  rate 
of  23.8  mills/ kWh  for  FY  1993-96 
calculated  at  a  56  2-percent  load  factor. 
The  proposed  rati  would  become 
effective  July  1.  IJ  92.  This  is  a  64.1- 
percent  increase  (iver  the  present 
combined  rate  of  14.5  mills/kWh 
calculated  at  a  lot  id  factor  of  58.2 
percent.  It  is  83.1  >ercent  over  the 
combined  rate  of  13.0  mills  at  a  load 
factor  of  58.2  percent  that  would  have 
taken  effect  at  th^  beginning  of  FY  1993 
without  any  rate  •djustment.  The 
proposed  rates  will  recover  $29,589,000 
of  additional  reve  nues  per  year  over  the 
current  rates. 

The  proposed  r^te  maintains  the 
current  50/50  split  between  the  capacity 
and  energy  components.  Western  is 
soliciting  comments  on  different 
classrfication  of  t  le  capacity/energy 
components  that  nay  give  greater 
weight  to  the  cap  icity  charge.  For 
example,  a  60/40  split  between  capacity 
and  energy  would  value  capacity 


greater,  thus  encouraging  more  efficient 
usage  of  capacity.  Time-differentiated 
rates  may  further  discourage  on-peak 
usage.  Comments  on  these  and  other 
rate  design  issues  are  solicited.  No 
matter  which  rate  design  is  adopted, 
cost  recovery  and  repayment  criteria 
must  be  maintained,  and  the  rates  must 
still  be  cost-based. 

The  following  table  compares  the 
current  rates  with  the  proposed  rate: 


IMI 


Present 

fala(FY 

1991- 

1992) 

Present 

rate  (FY 

1993- 

1995) 

Proposed 

rate  (FY 

1993- 

1996) 

Energy  (Mills/ 
kWb)     

7.25 

$3.08 

$36.96 

14.5 

6.5 

$2.76 

$33.12 

13.0 

11.9 

Capdcrty  ($/ 
ItW-Month).... 

Capacity  {$/ 
kW-Year) 

Combined 
Rate  (Mills/ 
kWh) -„ 

$5.06 
$60.72 

23.8 

Totd 
revenues 

Present  rate 

Proposed  rate 

FY  1993- 
1996 

$552,357,000 

$670,592,000 

Firm  Transmissioa  Rate 

Western  is  proposing  to  increase  the 
firm  transmission  rate  to  assure  that 
transmission  customers  equitably  share 
in  repayment  of  the  costs  associated 
with  the  CRSP  transmission  system.  The 
current  firm  transmission  rate  expires 
on  June  30, 1992.  The  proposed  firm 
power  rate  would  become  effective  July 
1. 1992. 

The  proposed  rate  for  firm 
transmission  is  $25.20  per  kW-year  for 
each  contracted  kilowatt  of 
transmission  service.  The  proposed  rate 
would  be  effective  July  1. 1992,  and 
would  be  a  monthly  rate  of  $2.10/kW- 
month.  This  proposed  transmission  rate 
represents  a  16.0-percent  increase  over 
the  current  firm  rate  of  $1.8l/kW-month, 
or  $21.72/kW-year.  The  proposed  rate  is 
needed  due  to  increased  O&M  costs  and 
new  transmission  investment.  The 
proposed  rate  will  generate  an  average 
of  approximately  $10,630,000  per  year.  It 
should  be  noted  that  the  cost  of  the 
transmission  system  is  included  in  the 
firm  power  rate.  The  additional  revenue 
obtained  from  transmission  customers  is 
included  as  other  revenue  in  the  SLCA/ 
IP  Power  Repayment  Study. 

Procedures 

A  brochure  explaining  the  need  for 
the  proposed  rate  increases  and  the 
methodology  used  in  developing  the 
proposed  rates  will  be  distributed  to 


SLCA/IP  power  and  CRSP  transmission 
customers  and  other  interested  parties 
following  publication  of  this  notice. 
Customers  and  interested  parties  are 
invited  to  comment  on  the  proposed 
rates  and  the  methodology  used  to 
develop  the  rates. 

The  proposed  SLCA/IP  firm  power 
rate  adjustment  is  a  major  rate 
adjustment  in  accordance  with  the 
Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions  (10  CFR 
part  903),  because  annual  SLCA/IP  sales 
are  normally  more  than  100  million 
kWh.  Therefore,  both  a  public 
information  forum  and  a  public 
comment  forum  will  be  held. 

Following  the  close  of  the  consultation 
and  comment  period.  Western  will 
prepare  a  new  power  repayment  study 
and  a  new  CRSP  transmission  rate 
study,  which  will  include  (1)  actual  FY 
1991  financial  data  which  will  then  be 
available.  (2)  any  changes  due  to 
consideration  of  public  comments,  and 
(3)  as  many  of  the  six  factors  listed 
above  that  have  been  resolved.  Western 
will  recommend  the  results  of  these 
studies  as  the  final  proposed  rates  to  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  be  placed  in 
effect  on  an  interim  basis  prior  to 
submission  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
approval  on  a  final  basis. 
DATES:  The  consultation  and  comment 
period  will  begin  with  publication  of  this 
notice  in  the  Federal  Register  and  will 
end  not  less  than  90  days  later,  or 
December  19, 1991.  whichever  occurs 
last. 

Western  will  outline  the  methodology 
used  in  developing  the  proposed  rate 
increases  and  answer  questions  at  a 
public  information  forum,  which  will  be 
held  at  the  Red  Lion  Inn,  255  South  West 
Temple.  Salt  Lake  City,  Utah,  at  8:30 
a.m.  on  November  13. 1991.  Western  will 
receive  oral  and  written  comments  at  a 
public  comment  forum  held  at  the  Red 
Lion  Inn  at  9:30  a.m.  on  December  4. 
1991.  Both  forums  will  be  transcribed  by 
a  court  reporter.  All  questions  raised  at 
the  forum  will  be  answered  at  the  forum 
or  at  least  15  days  before  the  end  of  the 
consultation  and  comment  period. 
Written  comments  should  be  received 
by  the  end  of  the  consultation  and 
comment  period  to  be  assured 
consideration.  Comments  may  be  sent 
to:  Mr.  Lloyd  Creiner.  Area  Manager. 
Salt  Lake  City  Area  Office,  Western 
Area  Power  Administration,  P.O.  Box 
11606,  Salt  Uke  City.  UT  84147-0606. 
(801)  524-5493. 
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SUfPLEMENTAItV  INFORMATION:  Power 

rates  for  the  SLCA/IP  and  transmission 
rates  for  CRSP  are  established  pursuant 
to  the  Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7101.  et  seq.; 
the  Reclamation  Act  of  1902.  32  U.S.C. 
388,  et  seq.,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939. 43 
U.S.C.  485h(c);  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  published  August 
23, 1991  (56  FR  41835),  the  Secretary  of 
Energy  delegated:  (1)  The  authority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  Western;  (2)  the 
authority  to  conHrm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  of 
DOE;  and  (3)  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  flnal 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  FERC. 

The  procedures  for  public 
participation  in  rate  adjustments  for 
power  and  transmission  service 
marketed  by  Western,  which  are  found 
at  10  CFR  part  903,  were  published  in 
the  Federal  Register  at  50  FK  37835  on 
September  18. 1985. 

Availability  of  information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rates  are  and  will  be  available  for 
inspection  and  copying  at  the  Western 
Area  Power  Administration,  Salt  Lake 
City  Area  Office,  257  East  200  South, 
suite  475,  Salt  Lake  City,  Utah. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  et  seq.),  each 
agency  which  is  required  by  5  U.S.C.  553 
to  publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation  of 
the  proposed  rates  relates  to  services 
provided  by  Western  at  a  particular 
rate.  Under  5  U.S.C.  601(2).  rules  of 
particular  applicability  relating  to  rates 
or  services  are  not  considered  rules 
within  the  meaning  of  the  Act.  Because 
the  proposed  rates  are  of  limited 
applicability.  Western  believes  that  no 
flexibility  analysis  is  required. 


Determination  Under  Executive  Order 
12291 

DOE  has  determined  that  this  is  not  a 
major  rule  because  it  does  not  meet  the 
criteria  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193,  published 
February  19. 1981).  In  addition.  Western 
has  an  exemption  firom  sections  3. 4.  and 
7  of  Executive  Order  12291.  and 
therefore  will  not  prepare  a  regulatory 
impact  statement. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1968. 
Council  of  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508).  and  DOE  guidelines  published  at 
52  FR  47662  on  December  15. 1987, 
Western  will  conduct  an  environmental 
evaluation  of  the  SLCA/IP  and  CRSP 
transmission  adjustments  and  develop 
the  appropriate  level  of  environmental 
documentation  prior  to  the 
implementation  of  any  rate  increase. 

Issued  at  Golden.  Colorado.  September  11, 
1991. 

WilUam  H.  Clagett. 
Administrator. 

[FR  Doc  91-22474  Filed  9-17-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-3997-«] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA,  (202)  260-2740. 
SUFPt^MENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  National  Human  Adipose  Tissue 
Survey.  (EPA  ICR  No.  0939.05;  OMB 
#207(MX)50).  This  is  an  extension  of  the 
expiration  date  of  a  currentiy  approved 
collection. 


Abstract-  The  National  Human 
Adipose  Tissue  Survey  (NHATS)  is  an 
ongoing  monitoring  program  operated  by 
the  Office  of  Toxic  Substances  (OTS). 
The  objective  of  the  survey  is  to  monitor 
on  a  national  scale  the  prevalence  and 
level  of  exposure  to  selected  toxic 
substances  in  the  general  population. 
Human  adipose  tissue  samples  are 
collected  by  cooperating  pathologists 
and  medical  examiners  across  the 
country.  The  tissues  are  analyzed  for 
selected  toxic  substances.  These  data 
are  used  by  EPA  to  measure  trends  over 
time,  to  assess  the  effects  of  regulatory 
actions  and  to  provide  baseline  data. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  one 
hour  per  response  including  time  to 
excise  the  tissue,  complete  the  patient 
smnmary  report  form,  and  prepare  the 
sample  for  shipment. 

Respondents:  Participating  medical 
examiners  and  pathologists. 

Estimated  No.  of  Respondents:  50. 

Estimated  No.  of  Responses  Per 
Respondent  32. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.600. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street,  SW, 

Washington,  D.C.  20460;  and 
Mattiiew  Mitchell,  Office  of 

Management  and  Budget,  Offlce  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW.,  Washington, 

D.C.  20503. 

Dated:  September  12. 1991. 
Paul  Lapsl«y, 

Director,  Regulatory  Management  Division. 
(FR  Doc  91-22478  FUed  9-17-ei;  a45  am) 
■aiMQ  cooc  WW-iO-M 


[Fm.-3997-71 

Acid  Rain  Advisory  ConMnlttee;  "Opt- 
In''  SubconHnlttee;  Open  Meeting 

SUMMARY:  In  August  of  1990.  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 
Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  related  to  the 
development  and  implementation  of  the 
requirements  of  the  acid  deposition 
control  title  of  the  Clean  Air  Act 
Amendments  of  1990. 

At  its  July  15-16  meeting,  ARAC 
established  an  "Opt-In"  Subcommittee 
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to  provide  advice  an  issues  related  to 
the  derelopmer.t  of  regulations  under 
title  rv.  section  41(i  of  the  Clean  Air  Act 
Amendments  of  1960.  This  section 
allows  sources  which  are  not  affected 
units  under  title  IV  to  participate  in  the 
allowance  market  py  electing  to  become 
affected  sources,  itiese  sources  include 
certain  utility  units,  industrial  units,  and 
process  sources  wfcich  generate  sulfur 
dioxide  emissions  from  non  fossil  fuel- 
fired  combustion  dbvices.  Sources 
"opting  in"  to  the  mlowance  system  will 
be  allocated  allowances  by  EPA  and. 
like  utilities,  will  be  able  to  bank  or 
trade  allowances  i^  they  make 
reductions.  ' 

OPEN  MEETINQ  DAICS  AND  AODfTIONAL 
INFOmtATtON:  Notice  is  hereby  given 
that  the  ARAC  "OJ)t-In"  Subcommittee 
will  hold  its  first  often  meeting  on 

1 9  a.m.  to  S  p.m.  at  the 
jtel,  2500  Calvert 

ton,  DC  (202)  234- 
Bgenda  will  include  a 
I  "opt-in"  program  and 
discussions  on  ba^line  allowance 
allocations,  the  relationship  between  the 
"opt-in"  and  other  ambient  air  programs, 
and  the  development  of  an  operating 
schematic. 
INSPECTION  OF  tOI^MIIlEE  DOCUMENTS: 

All  documents  for  this  meeting  including 
a  more  detailed  meeting  agenda  will  be 
publicly  available  In  limited  numbers  at 
the  meeting.  Thereafter,  these 
documents  will  be|available  in  EPA  Air 
Docket  Number  A49(>-39  in  room  1500  of 
EPA  headquarters]  401  M  Street  SW.. 
Washington,  DC.  Hours  of  inspection 
are  9:30  a.m.  to  12  fioon  and  1:30  to  3:30 
p.m.,  Monday  throtigh  Friday. 
FOR  FUfOHER  INFOflMATtON  CONTACT 
Concerning  the  "Qpt-In"  Subcommittee 
and  its  activities,  oontact  Julie 


September  30  fror 
Omni  Shoreham  T 
Street  NW..  Wasli 
0700.  The  meeting  \ 
bankground  on  the 


Rosenberg  at  (202] 


,  rnospheric  and  Indoor 
'fAir  and  Radiation. 
9-17-fll:  8:45  am] 


ice  Oj 
Fied 


260-2877;  fax  (202) 


260-0892.  or  by  m£  il  at  USEPA.  Acid 
Rain  Division  (AN  il  445).  Office  of  Air 
and  Radiation.  Washington.  DC  20460. 

Eileen  B.  Oaussen. 

Director.  Office  of  A 
Air  Programs.  Offi 
(FR  Doc  91-22479 
MUMQ  COOK  W«»-«0-4  I 


lOPP-50733:  FRt-3^39-31 

Issuance  of  ExpeHmantal  Use  Permits 

agency:  EnvironiQental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


SUMMARY:  EPA  hais  granted  >^ 

experimental  use  permits  to  the 
following  applicai  ts.  These  permits  are 
in  accordance  wit  i,  and  subject  to.  the 
provisions  of  40  C  Tl  part  172.  which 


defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  RyPRMATION  CONTACT:  By 

mail:  Registration  Division  (H750SC), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 M 
St.  SW..  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  haS 

issued  the  following  experimental  use 
pennits: 

241-EUP-124.  Renewal.  American 
Cyanamid  Company,  Agricultural 
Research  Division.  P.  O.  Box  400. 
Princeton.  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  1,802  pounds  of  the  herbicide 
isopropylamine  salt  of  imazapyr  on 
2.400  acres  of  forest  sites  to  evaluate  the 
control  of  brush.  The  program  it 
authorized  only  in  the  States  of  Oregon 
and  Washington.  The  experimental  use 
permit  is  effective  from  August  7. 1991  to 
December  31, 1992.  (Robert  Taylor.  ViA 
25,  rm.  241.  CM  #2.  (703-557-1800)) 

279-EUP-126.  Issuance.  FMC 
Corporation,  1735  Market  St., 
Philadelphia.  PA  19103.  This 
experimental  use  permit  allows  the  use 
of  1,309.5  pounds  of  the  insecticide  s- 
cyano  (3-phenoxyphenyl]methyl  (±) 
cis/trans  3-(2,2-<iichloroethenyl)-2,2 
dimethylcyclopropane  carboxylate  on 
4.365  acres  of  cotton,  lettuce,  and  pecans 
to  evaluate  the  control  of  various  insect 
pests.  The  program  is  authorized  only  in 
the  States  of  Alabama,  Arkansas, 
Arizona,  California,  Colorado,  Florida. 
Georgia.  Louisiana.  Michigan, 
Mississippi,  Missouri.  North  Carolina. 
New  Jersey,  New  Mexico,  New  York, 
Ohio,  Oklahoma,  South  Carolina. 
Tennessee,  Texas,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  August  1. 1991  to  August  1. 1992.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  cotton,  lettuce, 
and  pecans  has  been  established. 
(George  LaRocca,  PM 15,  rm.  204,  CM 
#2,  (703-557-2400)) 

612-EUP-6.  Issuance.  Unocal 
Chemicals.  3960  Industrial  Blvd.,  Suite 
600-B,  West  Sacramento,  CA  95691.  This 
experimental  use  permit  allows  the  use 
of  16,773.9  pounds  of  the  herbicide 
monocarbamide  dihydrogensulfate  on 
500  acres  of  cotton  to  evaluate  the 
control  of  various  annual  broadleaf 
weeds.  The  program  is  authorized  only 
in  the  State  of  Georgia  in  the  counties  of 
Clay,  Miller,  Randolf,  and  Terrell.  The 
experimental  use  permit  is  effective 


from  July  15, 1991  to  August  15, 1991.  A 
permanent  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  active  ingredient  in  or  on  all  raw 
agricultural  commodities  has  been 
established  (40  CFR  180.1084).  (Robert 
Taylor.  PM  25,  rm.  CM  #2,  (703-557- 
1800)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C  136. 

Dated:  August  29, 1991. 
Amw  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-22483  Filed  9-17-91;  8.-45  am] 
BHXMaCOOCi 


[OPP-60023;  FRL-394«-1] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  issuance  of  notices  of 
intent  to  suspend^ 

summary:  This  Notice,  pursuant  to 
section  6  (f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
7  U.S.C.  136  et  seq..  announces  that  EPA 
has  issued  Notices  of  Intent  to  Suspend 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
The  Notices  were  issued  following 
issuance  of  Data  Call-In  Notices  by  the 
Agency  and  the  failure  of  registrants 
subject  to  the  Data  Call-In  Notices  to 
take  appropriate  steps  to  seciu-e  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient{8)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
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timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Brozena.  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington,  DC 
20460.  (703)  308-8267. 

SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  EnvinMunenUl  Protectioa 
Agency 

Office  of  P— ticid—  and  Toxic  Sutwtanc— 
Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(8)  Containing 

for  Failure  to  Comply  with 

the  3(c)(2)(B)  Data  Call-in  Notice  for 
Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days  from 
your  receipt  of  this  letter  unless  you  take 
steps  within  that  time  to  prevent  this  Notice 
from  automatically  becoming  a  final  and 
effective  order  of  suspension.  The  Agency's 
authority  for  suspending  the  registrations  of 
your  products  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon  becoming  a 
final  and  effective  order  of  suspension,  any 
violation  of  the  order  will  be  an  unlawful  act 
under  section  12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent  to 
Suspend  because  you  have  failed  to  comply 
with  the  terms  of  the  3(c)(2)(B)  Data  Call-in 
Notice.  The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory  Appendix 
(Attachment  III)  to  this  Notice.  Affected 
products  and  the  requirements  which  you 
failed  to  satisfy  are  listed  and  described  in 
the  following  three  attachments: 

Attachment  I  Suspension  Report  -  Product 
List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  • 
Explanatory  Appendix 

The  suspension  of  the  registration  of  each 
product  listed  in  Attachment  I  will  become 
final  unless  at  least  one  of  the  following 
actions  is  completed. 

1.  You  may  avoid  suspension  under  this 
Notice  if  you  or  another  person  adversely 


affected  by  this  Notice  properly  request  a 
hearing  within  30  days  of  your  receipt  of  this 
Notice.  If  you  request  a  hearing,  it  %vill  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA  and  the 
Agency's  procedural  regulations  in  40  CFR 
part  164. 

Section  3(c)(2)(B),  however,  provides  that 
the  only  allowable  issues  which  may  be 
addressed  at  the  hearing  are  whether  you 
have  failed  to  take  the  actions  which  are  the 
bases  of  this  Notice  and  whether  the 
Agency's  decision  regarding  the  disposition 
of  existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or  legal 
argument  concerning  other  issues,  including 
but  not  limited  to  the  Agency's  original 
decision  to  require  the  submission  of  data  or 
other  information,  the  need  for  or  utility  of 
any  of  the  required  data  or  other  information 
or  deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may  be 
considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which  may 
be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA  provides 
that  any  hearing  must  be  held  and  a 
determination  issued  within  75  days  after 
receipt  of  a  hearing  request.  This  75-day 
period  may  not  be  extended  unless  all  parties 
in  the  proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly  requested, 
the  Agency  will  issue  a  Hnal  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  products. 

A  request  for  a  hearing  pursuant  to  this 
Notice  must  (1)  include  specific  objections 
which  pertain  to  the  allowable  issues  which 
may  be  heard  at  the  hearing,  (2)  identify  the 
registrations  for  which  a  hearing  is  requested, 
and  (3)  set  forth  all  necessary  supporting 
facts  pertaining  to  any  of  the  objections 
which  you  have  identified  in  your  request  for 
a  hearing.  If  a  hearing  is  requested  by  any 
person  other  than  the  registrant,  that  person 
must  also  state  specifically  why  he  asserts 
that  he  would  be  adversely  affected  by  the 
suspension  action  descril>ed  in  this  Notice. 
Three  copies  of  the  request  roust  be 
submitted  to:  Hearing  Clerk,  A-110,  U.S. 
Environmental  Protection  Agency,  401  M  St., 
SW.,  Washington.  DC  20460.  and  an 
additional  copy  should  be  sent  to  the 
signatory  listed  below.  The  request  must  be 
received  by  the  Hearing  Clerk  by  the  30th 
day  from  your  receipt  of  this  Notice  in  order 
to  be  legally  effective.  The  30-day  time  limit 
is  established  by  RFRA  and  cannot  l>e 
extended  for  any  reason.  Failure  to  meet  the 
30-day  time  limit  will  result  in  automatic 
suspension  of  your  registration(8)  by 
operation  of  law  and,  under  such 
circumstances,  the  suspension  of  the 
registration  for  your  affected  product(s)  will 
be  final  and  elective  at  the  close  of  business 
30  days  after  your  receipt  of  this  Notice  and 
will  not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40  CFR 
164.7  forbid  anyone  who  may  take  part  in 
deciding  this  case,  at  any  stage  of  the 
proceeding,  from  discussing  the  merits  of  the 
proceeding  ex  parte  with  any  party  or  with 


any  person  who  has  been  connected  with  the 
preparation  or  presentation  of  the  proceeding 
as  an  advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the  following 
EPA  offices,  and  the  staffs  thereof,  are 
designated  as  judicial  staff  to  perform  the 
Judicial  function  of  EPA  in  any  administrative 
hearings  on  this  Notice  of  Intent  to  Suspend: 
The  Office  of  the  Administrative  Law  Judges, 
the  Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy  Administrator,  and 
the  meml>ers  of  the  staff  in  the  immediate 
offices  of  the  Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall  have  any 
ex  parte  communication  with  trial  staff  or 
any  other  interested  person  not  employed  by 
EPA  on  the  merits  of  any  of  the  issues 
involved  in  this  proceeding,  without  fully 
complying  with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if,  within 
30  days  of  your  receipt  of  this  Notice,  the 
Agency  determines  that  you  have  taken 
appropriate  steps  to  comply  with  the  section 
3(c)(2)(B)  Data  Call-In  Notice.  In  order  to 
avoid  suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment  II. 
Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II  and 
in  the  Explanatory  Appendix  (Attachment  III) 
to  the  following  address  (preferably  by 
certified  mail): 
Office  of  Compliance  Monitoring  (EN-342). 

Laboratory  Data  Integrity  Assurance 

Division,  U.S.  Environmental  Protection 

Agency.  401  M  St.,  SW.,  Washington.  DC 

20460. 

For  you  to  avoid  automatic  suspension 
under  this  Notice,  the  Agency  must  also 
determine  within  the  applicable  30-day 
period  that  you  have  satisfled  the 
requirements  that  are  the  bases  of  this  Notice 
and  so  notify  you  in  writing.  You  should 
submit  the  necessary  data/information  as 
quickly  as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to  avoid 
suspension  of  your  product(s). 

The  suspension  of  the  registration(s)  of 
your  company's  product(s)  pursuant  to  this 
Notice  will  be  rescinded  when  the  Agency 
determines  you  have  complied  fully  with  the 
requirements  which  were  the  iMses  of  this 
Notice.  Such  compliance  may  only  be 
achieved  by  submission  of  the  data/ 
information  described  in  the  attachments  to 
the  signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines  you 
are  in  compliance  with  the  requirements 
which  are  the  bases  of  this  Notice  and  so 
informs  you  in  writing. 

After  the  suspension  becomes  final  and 
effective,  the  registrant  subject  to  this  Notice, 
including  all  supplemental  registrants  of 
product(s)  listed  in  Attachment  L  may  not 
legally  distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer  to 
deliver,  to  any  person,  the  product(s)  listed  in 
Attachment  L 

Persons  other  than  the  registrant  subject  to 
this  Notice,  as  defined  in  the  preceding 
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sentence,  may  continue  to  distribute,  tell, 
UM.  ofTer  for  sale,  bold  for  Mle,  ship,  deliver 
for  shipment  or  receive  and  (having  so 
receivpd)  deliver  or  offer  to  deliver,  to  any 
perMa  tlM  product! s|  listed  in  Attachment  L 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  •ell.  use.  offer  for  sale, 
hold  for  sale,  ship,  deliver  for  shipment  or 
receive  and  (having  m>  received)  deliver  or 
offer  to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I  in  any  manner  which 
would  have  been  unl*«vful  prior  to  the 
suspension. 

If  the  registrations  of  your  products  listed 
in  Attachment  I  are  cturently  suspended  aa  a 
result  of  failure  to  cofipiy  with  another 
section  3(cM2)(B)  Dat»  Call-in  Notica.  this 


Notice,  when  it  becomes  a  final  and  effectiv* 
order  of  supenskxi.  will  be  in  addition  to 
any  ffKJtrting  suspension,  i.e..  all  requirements 
which  are  th«  bases  of  the  suspension  must 
be  satisfied  before  the  registration  will  be 
reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to  notify 
all  supptementary  registered  distributors  of 
your  basic  registered  product  that  this 
suspension  action  also  applies  to  their 
supplementary  registered  products  and  that 
yoa  may  be  held  liable  for  violations 
committed  by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  In  this 
suspension  notic^Jir  in  the  subject  3(c)(2)(B) 


Data  Call-in  Notice,  please  contact  Stephen 
L  Brozena  at  (703)  306-8287. 
Sincerely  yours. 

Director,  Office  of  Compliance  Monitorins 

Attachments: 

Attachment  I  -  Product  List 
Attachment  II  -  Requirement  List 
Attachment  III  -  E;q>lanatory  Appendix 

n.  Registrant  Receiving  and  Affected  by 
Notices  of  Intent  to  Suspend:  Data  of 
Isstiance;  Active  Ingredieot  and 
Product*  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


IMI 


Table  A— Ust  of  Products 

flegisbantAI 

ecied 

EPA  Registration 
Humbei 

Active  tngredtont 

NmwoI  Product 

Dels  Issued 

Atochem  No>«i  Ainerica 

4581-255 
4581-355 
4581-359 

MWMb 

MwMb 

Umvb 

ManebSO 

Maneb  Tectmical 

Maneb  Plus  Zinc  M  Fungicide 

8/8/01 
8/8/91 
8/8/01 

nL  Basis  for  Issuai 

ice  ot  Notices  ( 

[>f 

Intent;  Requiremeat  List 


The  following  cotnpany 
submit  the  followii  g 
information: 


Active  lngr«  diert 


failed  to 
required  data  or 


TABLE  B— List  of  Requirements 


Registrant  Affected 


Atocheffi  No^lib  Afnenca 


Requirement  Name 


Wwtar  Reentry  Exposure  (WRE):  CmpOrapsa; 
SileCA 

Oiaiod0eable  Foliar  Residue  (DFR):  Crap- 
Tomato:  SiteCA 

Oisiodgeable  Foiiv  Residue  (DFR):  Crap- 
Tomato;  Sfte-FL 

Dtslodgeabte  FoBar  Residue  (OFR)-«aneb  with- 
out 23nc:  Crop-Tomato:  Site-FL 


QuMelne 
Reference 


133-3 
132-1 
132-1 
132-1 


Orlglnil 
Oue-Oaie 


3/31/01 
3/31/01 
7/31/01 
7/31/01 


rv.  Attadiment  iU'Suspensioa  Report- 
Explanatory  Appendix 

A  discussion  of  jfae  basis  for  the 
Notices  of  Intent  t^  Suspend  follows: 

On  March  10, 19^,  EPA  issued  a  Data 
Call-in  (DCIl  Noti(}e  pursuant  to  the 
authority  of  sectioti  3(c)(2)(B)  of  the 
Federal  Insecticide.  Fmigicide.  and 
Rodenticide  Act  (HIFRA)  which  required 
registrants  of  pesticide  products 
containing  any  of  (he  following  ethylene 
bisthiocarbamate  (EBDC]  active 
ingredients,  mane^,  mancozeb,  metiram. 
zineb,  and/or  nab8ni  to  meet  certain 
data  requirements  in  order  to  maintain 
the  continued  regiftration  of  their 
products.  Failure  tb  comply  with  the 
requirements  of  a  Data  Call-In  Notice  is 
a  basis  for  suspension  under  3(c)(2)(B) 
ofFIFRA. 


The  ethylene  bisthiocarbamate  Data 
Call-in  required  each  affected  registrant 
to  submit  materials  demonstrating 
selection  by  the  registrant  of  the  options 
to  address  the  data  requirements.  On 
June  Id,  1989,  Atochem  North  America, 
registrant  of  certain  EBDC  affected 
products,  committed  to  generate  and 
submit  data  for  maneb  for  the  Worker 
Reentry  Exposure  and  Dislodgeable 
Foliar  Residue  studies  by  the  deadlines 
required  by  the  Data  Call-in  Notice. 
Becatise  of  the  need  to  resolve  certain 
issues  prior  to  approval  of  a  final 
protocol,  the  Agency  twice  modified 
deacBines  for  the  studies  until  Mardi  31, 
1991.  The  registrant  filed  subsequent 
time  extension  requests  on  April  11, 
1991,  May  17, 1901.  and  June  ZL  199t 
which  the  Agency  reviewed.  In  a  letter 
dated  July  IB,  1991.  the  Agency  informed 


Atochem  North  America  extending  the 
deadlines  for  certain  studies  for  which  it 
foimd  an  extension  justified,  and  that  it 
was  denying  others  due  to  a  lack  of 
justification.  To  date  the  Agency  has  not 
received  the  required  data  as  noted  on 
Attachment  II. 

Because  you  have  failed  to  provide 
appropriate  or  adequate  data 
submissions  within  the  time  provided 
for  the  data  requirements  listed  in 
Attachment  II,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

V.  Condnsions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indi<»ted.  Any 
further  information  regarding  diese 
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Notices  may  be  obtained  from  the 
contact  person  noted  above. 

Dated-  September  13, 1991. 

Connie  S.  Miugrove, 

Acting  Director,  Off  ice  of  Compliance 
Monitoring. 

(FR  Doc  91-22509  Filed  9-17-91;  8:48  am] 

MUMQ  COM  WW-«».f 

(OPP-100097:  FRL-3942-9] 

Clement  International  Corporation; 
Transfer  of  Data 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACnow;  Notice. 

tUMMARV:  This  is  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Clement 
International  Corporation  has  been 
awarded  a  contract  to  perform  work  for 
the  EPA  Offlce  of  Pesticide  Programs, 
and  will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Clement 
International  Corporation  consistent 
with  the  requirements  of  40  CFR 
2J07(h)(3)  and  2.308(h)(2).  This  transfer 
will  enable  Clement  International 
Corporation  to  fulfdl  the  obligations  of 
the  contract  and  serves  to  notify 
affected  persons. 
DATES:  Clement  International 
Corporation  will  be  given  access  to  this 
information  no  sooner  than  September 
23. 1981. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20480.  Office 
location  and  telephone  number  Rm.  212, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  557-446a 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-D1-0075,  Clement 
International  Corporation  will  provide 
technical  support  to  the  Office  of 
Pesticide  Programs,  by  reviewing  and 
evaluating  toxicological  and 
pharmacological  studies  in  laboratory 
animals,  clinical  reports,  monitoring  and 
epidemiological  studies,  and  accident 
data  where  appUcable.  This  contract 
involves  no  subcontractor. 


The  Office  of  Pesticide  Programs  has 
determined  that  access  by  Clement 
International  Corporation  to  information 
on  all  pesticide  chemicals  is  necessary 
for  the  performance  of  this  contract 

Some  of  this  information  may  be 
entiUed  to  confidential  treatment  The 
information  has  been  submitted  to  EPA 
under  sections  3. 4, 6,  and  7  o^  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(hM2),  the  conti^ct  with 
Clement  International  Corporation 
prohibits  use  of  the  information  for  any 
purpose  other  than  purposes  specified  in 
the  contract;  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency,  and  requires  that  each  official 
and  employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual  In 
addition,  Clement  International 
Corporation  is  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  die  Project  Officer  for 
this  conti-act  in  die  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  Clement  International 
Corporation  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  Qement 
International  Corporation  has  completed 
its  worlc 

Dated:  August  28, 1991. 
Douglas  D.  Cempt, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc  91-22198  Filed  9-17-91;  8:45  am] 

(OPP-100096;  FRL-3942-8] 

SRA  Technologlee,  Inc^  Transfer  of 
Data 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  this  is  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  SRA 
Technologies.  Inc.  has  been  awarded  a 


conti-act  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs,  and  will  be 
provided  access  to  ceriain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  will  be 
transferred  to  SRA  Technologies,  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  2.308(h)(2).  This 
transfer  will  enable  SRA  Technologies, 
Inc.  to  fulfill  the  obligations  of  the 
contract  and  serves  to  notify  affected 
persons. 

DATES:  SRA  Technologies,  Inc.  will  be 
given  access  to  this  information  no 
sooner  than  September  23, 1991. 

FOR  further  information  CONTACT  By 

mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  212, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557-448a 

supplementary  information:  Under 
Conti-act  No.  68-D8-0017,  SRA 
Technologies,  Inc.  will  provide  technical 
support  to  the  Office  of  Pesticide 
Programs,  in  the  development  of  an 
information  tracking  system  for  data 
submitted  on  purchaser 
acknowledgement  statements  received 
pursuant  to  FIFl^  section  17,  that  could 
potentially  be  used  to  identify  and 
characterize  possible  sources  of 
exposure  to  pesticides  and  to  monitor 
activities  related  to  pesticide  exports. 
SRA  Technologies,  Inc.  will  also  provide 
assistance  in  the  preparation  of 
guidance  material  on  canceled  or 
suspended  pesticides  in  order  to 
communicate  these  results  to  other 
government  programs  and  the 
international  community.  This  contract 
involves  no  subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  SRA 
Technologies,  Inc.  to  information  on  all 
pesticide  chemicals  is  necessary  for  the 
performance  of  this  contract. 

Some  of  this  information  may  be 
entitied  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3.  4,  8,  and  7  of  FIFRA 
and  under  sections  406  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  contract  with 
SRA  Technologies,  Ina  prohibits  use  of 
the  information  for  any  purpose  other 
than  purposes  specified  in  die  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency; 
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and  requires  that  ^ach  official  and 
employee  of  the  cbntractor  sign  an 
agreement  to  protect  the  information 
from  unauthorizea  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition.  SRA  Technologies,  Inc.  is 
required  to  submij  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  thje  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Project  Officer 
for  this  contract  ii^  the  EPA  Office  of 
Pesticide  Programe-  All  information 
supplied  to  SRA  technologies.  Inc.  by 
EPA  for  use  in  coi  inection  with  this 
contract  will  be  n  turned  to  EPA  when 
SRA  Technologic!  i.  Inc.  has  completed 
its  work. 

Dated:  August  26.  |l991 
Douglaa  D.  Campt. 

Director.  Office  oj 
|FR  Doc.  91-22199 
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IOPP-50734;  FRL-3  M3-9] 

Receipt  of  a  Reqiiest  for  an  Exemption 
Regarding  Notifications  of  Intent  to 
Conduct  Small-S^ale  Field  Testing; 
Nonindigenous  ^acillus  Thuringiensis 
Strains 

agency;  Environiiiental  Protection 
Agency  (EPAj. 
ACTION:  Notice. 


SUMMARY:  This  n(  itice  announces  EPA's 
receipt  of  an  exemption  request 
regarding  notifications  of  intent  to 
conduct  small-sc<  le  field  test  involving 
nonindigenous  Be  cillus  thuringiensis 
strains  from  the  E  I.  duPont  deNemours 
and  Company.  Inc. 
DATES:  Written  c(  mments  must  be 
received  on  or  be  ore  October  18. 1991. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Pro  iram  Response  and 
Program  Resourci  s  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Progran  s.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  ^0460.  In  person  bring 
comments  to:  Rm  1128.  CM  #2. 1921 
Jefferson  Davis  H  ighway,  Arlington.  VA. 

Information  suamitted  in  any 
comment(s)  cpnccming  this  Notice  may 
be  claimed  confiqential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 

Informatioi  i  so  marked  will  not  be 
:  n  accordance  with 
procedures  set  fo  th  in  40  CFR  part  2.  A 
copy  of  the  comn:  ent  that  does  not 


(CBI) 
disclosed  except 
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contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  rm.  112B  at  the 
Virginia  address  given  above  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Phil  Hutton.  Product  Manager  (PM) 
17.  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  207, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA.  (703-557-2690). 

SUPPLEMENTARY  INFORMATION:  An 

exemption  request  regarding 
notifications  of  intent  to  conduct  small- 
scale  field  tests  involving  nonindigenous 
Bacillus  thuringiensis  strains  pursuant 
to  the  EPA's  "Statement  of  Policy; 
Microbial  Products  Subject  to  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  and  the  Toxic 
Substances  Control  Act"  of  June  26. 1988 
(51  FR  23313).  has  been  received  from 
the  E.I.  duPont  deNemours  and 
Company,  Inc.  of  Wilmington.  DE. 

The  purpose  of  the  proposed  testing 
will  be  to  evaluate  the  efficacy  of 
nonindigenous  Bacillus  thuringiensis 
isolates  towards  lepidopterous  and 
coleopterus  insect  pests  of  vegetables 
and  field  crops.  The  experiments  will 
take  place  on  duPont  test  farms  in 
California.  Delaware.  Florida.  Illinois, 
Maryland.  Mississippi,  and  Texas.  Total 
acreage  treated  per  Bacillus 
thuringiensis  strain  will  not-exceed  2 
acres  per  calendar  year.  All  crops  will 
be  destroyed  and  will  not  be  used  for 
food  or  feed. 

The  Bacillus  thuringiensis  strains 
tested  will  fall  within  certain 
characterizations  criteria  proposed  by 
duPont.  These  criteria  involve 
biochemical  testing,  plasmid 
characterization,  SOS-PAGE  protein 
profile,  the  absence  of  Beta-exotoxin. 
and  serotype. 

Following  the  review  of  the 
application  and  any  comments  received 
in  response  to  this  Notice.  EPA  will 
decide  whether  or  not  nonindigenous 
strains  of  Bacillus  thuringiensis  as 
described  by  duPont  and  tested  under 
the  above-mentioned  field  conditions 
merit  notification  to  the  Agency  to 
determine  whether  or  not  an 
experimental  use  permit  is  required. 


Dated:  September  6, 1901. 
Anne  E.  Lindtay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
(FR  Doc.  91-22200  Filed  9-17-91;  8:45  am) 

aiLLMQ  COOC  MM-60-P 


IPF-550;  FRL-3946-2) 

Valent  U.S.A.  Corp.;  Notice  of  FUing  of 
Feed  Additive  Petition  for  ClettMdIm 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  received  from  the 
Valent  U.S.A.  Corp.  feed  additive 
petition  (FAP)  1H5614  proposing  to 
establish  tolerances  for  the  herbicide 
clethodim  in  or  on  the  feed  commodities 
soybean  soapstock  at  15.0  parts  per 
million  (ppm)  and  cottonseed  meal  at  2.0 
ppm. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM-23),  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  237, 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  (703)-557-1830. 
SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  EPA  has  received 
from  the  Valent  U.S.A.  Corp..  1333  North 
California  Blvd.,  P.O.  Box  8025.  Walnut 
Creek.  CA  94596-8025,  a  filing  of  feed 
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additive  petition  (FAP)  1H5614 
proposing  that  40  CFR  part  186  be 
amended  to  establish  feed  additive 
tolerances  for  the  combined  residues  of 
the  herbicide  clethodim,  (E)-2-{l-(((3- 
chloro-2-propenyl)oxy)imino)propyl]-5- 
|2-(ethylthio)propyl)-3-hydroxy-2- 
cyclohexene-1-one,  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  in  or  on  the  following  feed 
commodities:  soybean  soapstock  at  15.0 
ppm  and  cottonseed  meal  at  2.0  ppm. 
Valent  U.S.A.  Corp.  had  previously 
submitted  pesticide  petition  (PP)  gF3743 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  clethodim  and  its 
metabolites  in  or  on  soybeans  at  10.0 
ppm;  cottonseed  at  5.0  ppm;  meat,  fat, 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  poultry,  end  sheep  at  0.2 
ppm:  milk  at  0.05  ppm;  and  eggs  at  0.5 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography. 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  September  13, 1991. 

Stephanie  R.  bene. 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

[FR  Doc.  91-22570  Filed  9-17-01;  8:45  am] 
MLLMO  cooc  WM-«e-r 


(OPTS-140154;  FRL-393«-e] 

Acc«M  to  Confidential  Buslnoss 
information  by  Reaoarch  Triangia 
Inatituta 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

8UMMARY:  EPA  has  authorized  its 
contractor,  Research  Triangle  Institute 
(RTI),  of  Research  Triangle  Park,  North 
Carolina,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4, 5, 6,  and  8  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 
determined  to  be  conHdential  business 
information  (CBI). 

DATES:  Access  to  the  confldential  data 
submitted  to  EPA  will  occur  no  sooner 
than  September  30, 1991. 
FOR  FUirrHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799],  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545. 401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 
SUPPLEMENTARY  INFORMATION:  Under 

contract  number  68-Dl-OOOO.  contractor 


RTI,  of  3040  Comwallis  Road,  Research 
Triangle  Park,  NC,  will  assist  the  Office 
of  Toxic  Substances  (OTS)  in  auditing 
EPA's  stack  sampling  procedures  at 
industry  facilities. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  e8-Dl-0009,  RTI  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4, 5, 6,  and  8,  of  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract.  RTI  personnel  will 
be  given  access  to  information 
submitted  to  EPA  under  sections  4,  5,  6, 
and  8  of  TSCA.  Some  of  the  information 
may  be  claimed  or  determined  to  be 
CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4,  5,  6,  and  8  of  TSCA  that  EPA  may 
provide  access  to  these  CBI  materials  on 
a  need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  industry  facilities  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
July  31, 1992. 

RTI  personnel  will  be  required  to  sign 
non-disclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  September  5, 19B1. 
Linda  A.  Traven, 

Director,  Information  Management  Division, 
Office  of  Toxic  Substances. 
(FR  Doc.  91-22481  Filed  9-17-81;  8:45  am] 

■IUJN0C00t( 


(DoclcttNa3995-«] 

Underground  Injaction  Control 
Program:  Hazardoua  Waata  Diapoaal 
Injection  Reatrictiona 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  action  to  grant  a 
case-by-case  extension. 

summary:  The  EPA  is  granting  flnal 
approval  to  E.I.  du  Pont  de  Nemours  ft 
Co.,  Inc.,  in  Orange,  Texas  for  an 
additional  case-by-case  extension  for 
specific  injected  wastes  which  were 
impacted  by  the  August  8, 1990,  ban 
date  (California  listed  wastes,  solvents 
less  than  one  (1)  percent  solvent 
constituents  and  First  Third  wastes). 
This  action  responds  to  the  position 
submitted  under  40  CFR  148.4  according 
to  procedures  set  out  in  40  CFR  268.5. 
which  allows  any  person  to  request  that 
the  Administration  grant,  on  a  case-by- 
case  basis,  an  extension  of  the 
applicable  effective  date  based  on  a 
showing  that  the  petitioner  has  entered 
into  a  binding  contractual  commitment 


to  construct  or  otherwise  provide 
adequate  alternative  treatment, 
recovery,  or  disposal  capacity  for  the 
petitioner's  waste.  The  Agency  proposed 
action  on  this  request  in  a  July  19, 1991, 
Federal  Register  notice.  See  (55  FR 
33288).  By  granting  this  approval, 
Dupont-Orange  can  inject  the  above 
identified  wastes  through  November  7, 
1991,  but  not  later  than  this  date  without 
being  subject  to  the  prohibitions 
applicable  to  such  wastes. 

dates:  This  Action  is  elective 
September  4, 1991. 

ADDRESSES:  The  docket  for  this  action  is 
located  at  the  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202,  and  is 
open  during  normal  business  hours,  8 
a.m.  through  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  contact  Oscar  Cabra,  Jr., 
Chief  Municipal  Facilities  Branch,  EPA 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733  or  telephone  (214) 
655-7110,  FTS  255-7110. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Proposal  and  Response  to 
Comments 

A.  Background 

A  more  complete  discussion  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984  to  amend 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  may  be  found  in 
previous  rulemakings  by  the  Agency. 
See  55  FR  22502.  June  1, 1990. 

On  July  26, 1988,  EPA  promulgated  a 
final  rule  (53  FR  28118,  effective  August 
8, 1988),  that  established  an  effective 
date  of  August  8, 1990  for  injected  spent 
F001-F005  solvent  wastes  containing 
less  than  1  percent  solvent  constituents. 
An  August  8, 1990,  effective  date  was 
established  for  specified  California  list 
wastes  that  are  deep  well  Injected.  See 
53  FR  30908,  effective  August  8. 1988. 

Section  3004(m)  requires  the  Agency 
to  set  levels  or  methods  of  treatment,  if 
any,  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized.  Wastes  that  meet 
treatment  standards  established  by  EPA 
are  no  longer  prohibited  and  may  be 
land  disposed. 

Section  3004  (d),  (e),  (f).  and  (g)  also 
allows  the  applicant  to  demonstrate  to 
the  Administrator,  to  a  reasonable 
de^ee  of  certainty,  that  there  will  be  no 
migration  of  hazardous  constituents 
from  the  disposal  unit  or  Injection  zone 
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for  as  long  as  the  vi  astes  remain 
hazardous.  The  no  Jnigration  petition 
process  has  been  eltablished  by  the 
Agency  for  Injecteq  wastes  under  40 
CFR 148  subpart  CJSee  53  FR  28118.  July 
26,1988.  I 

Congress  recognteed  that  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  a^y  of  which  is 
protective  of  humaji  health  and  the 
environment  may  iiot  be  available  by 
the  applicable  stat;|tory  effective  dates 
and  authorized  EPA  to  grant  a  variance 
(based  on  the  earliest  dates  that  such 
capacity  will  be  available)  from  the 
elective  date  which  would  otherwise 
apply  to  specific  h4zardou8  wastes 
(RCRA  section  3004  (h)(2)  and  (h)(3)).  In 
addition,  under  secjbon  3004(h)(3).  the 
Agency  can  grant  dase-by-case 
extensions  of  the  statutory  deadlines  for 
up  to  one  year  beyond  the  applicable 
deadlines.  These  extensions  are 
renewable  once  fo^  up  to  one  additional 
year.  1 

On  November  7.  J1988.  EPA  published 
a  final  rule  (51  FR  4/0572)  establishing 
the  regulatory  framiework  to  implement 
the  land  disposal  restrictions  program 
including  procedures  for  submitting 
case-by-case  extensions  under  9  268.5. 
On  July  26. 1988,  E?A  published  a  final 
rule  (53  FR  28118)  establishing 
restrictions  and  re(}uirements  for  Class  I 
hazardous  waste  injection  wells, 
including  the  &am^ork  for  the  no 
migration  petition  arocess  and  aDowing 
case-by-case  exten  sions  under  S  148.4 
following  S  268.5  pi  ocedures. 

B.  Demonstration  Mequirements 

1.  Summary  of  Reqliirements 

Case-by-Case  e}dtension  applications 
must  satisfy  the  reauirements  outlined 
in  40  CFR  268.5.  Tnese  requirements 
include  those  specified  in  RCRA  section 
3004(h)(3):  The  appHicant  must  have 
entered  into  a  binc^ing  contractual 
commitment  to  coi  struct  or  otherwise 
provide  alternative  capacity  (40  CFR 
288.5(a)(2]].  but  due  to  circumstances 
beyond  his  controli  this  alternative 
capability  cannot  Qeasonably  be  made 
available  by  the  applicable  elective 
date  (40  CFR  268.5la)(3)). 

In  addition.  EPAjhas  established  by 
regulation  the  following  requirements: 
The  apphcant  must  demonstrate  that  he 
has  made  a  good  fiith  effort  to  locate 
and  contract  with  beatment  recovery, 
or  disposal  facilities  nationwide  to 
manage  his  waste  [40  CFR  26a.5(a](l]. 
Again,  the  applicaiit  must  demonstrate 
why  this  nationwide  capacity  cannot 
reasonably  be  made  available  by  the 
elective  date.        | 

Additional  requirements  for  case-by> 
case  demonstratiofis  are  summarized  in 


the  July  19. 1991.  proposal  to  today'a 
rulemaking.  See  55  FR  33288. 

2.  Commitment  To  Provide  Protective 
Disposal  Capacity 

EPA  believes  that  the  applicant  for  a 
case-by-case  extension  has  shown  the 
necessary  commitment  to  provide 
protective  disposal  capacity  within  the 
meaning  of  RCRA  section  3004(h)(3)  and 
40  CFR  288.5(a)(1).  These  provisions 
require  an  applicant  to  make  two 
showings:  (1)  That  the  proposed 
"disposal  capacity"  is  "protective  of 
human  health  and  the  environment", 
and  (2)  That  the  appUcant  has  made  "a 
binding  contractual  commitment  to 
construct  or  otiierwise  provide"  such 
capacity.  The  Agency  construes  the  first 
phrase  to  mean  a  no  migration  unit  No 
migration  findings  in  40  CFR  parts  148  or 
288  provide  for  a  variance  to  the  land 
disposal  prohibitions  and.  according, 
are  functionally  equivalent  to 
compliance  with  treatment  standards 
under  part  288.  Moreover,  the  statute 
defines  protective  disposal  capacity  for 
proposes  of  RCRA  S  §  3004  (d).  (e),  and 
(g)  as  no  migration  units.  EPA  also 
considers  no  migration  capacity  as 
protectire  disposal  capacity  for 
purposes  of  RCRA  section  30O4(hK2). 

With  respect  to  showing  a  "binding 
contractual  commitment",  where 
applix:ants  have  already  constructed 
(and.  Indeed,  are  operating]  the  disposal 
units  at  issue,  EPA  interprets  the 
regulatory  language  to  require  objective 
indicia  of  applicant's  commitment  to 
provide  this  capacity.  EPA's  approach  is 
in  line  with  similar  practical 
interpretations  of  regulatory  language. 
For  example,  the  Agency  has  construed 
the  term  "commenced  construction"  to 
include  facilities  which  have  completed 
construction  but  did  not  commence 
operations.  See  46  FR  2344,  2348 
(January  9. 1981). 

EPA  believes  that  where  the  Agency 
has  concluded  that  a  no  migration 
petition  is  sufficient  to  propose  a  no 
migration  finding,  this  proposed  finding 
is  legitimate  indicia  that  the  applicant  is. 
in  good  faith,  committed  to  providing 
protective  disposal  capacity  for 
purposes  of  40  CFR  268.5.  See  55  FR 
22520.  If  EPA  were  to  require  an  actual 
no  migration  finding  as  a  condition  for  a 
case-by-case  extension,  such  a  reading 
would  effectively  read  the  phrase 
"protective  disposal  capacity"  out  of 
RCRA  3004(hK3)  in  violation  of  all 
standard  tenets  of  statutory 
construction,  which  require  that  all 
terms  be  given  effect  when  possible.  The 
term  would  be  read  out  of  the  statute 
because  once  the  no  migration  petitioo 
was  granted  there  is  no  need  to  seek  a 
case-by-case  extension  as  wastes  could 


be  disposed  directly  in  the  unit  In 
addition,  case-by-case  extensions 
necessarily  involve  predictions  about 
future  capacity.  For  example,  such 
predictive  findings  specifically  Indnde 
and  need  for  permits  that  may  not  yet  be 
issued  See  40  CFR  268.5(a)(5). 

Today's  case-by-case  extension  is 
based  on  objective  Indicia  of  the 
applicant's  commitment  to  provide 
disposal  capacity.  First,  the  petitioner's 
application  is  based  on  already 
constructed  wells.  Thus,  this  petitlonei's 
commitment  is  more  definitive  from 
petitions  based  solely  on  contracts  to 
construct  such  capacity.  See  RCRA 
section  3004(h)(3).  Second,  the  injection 
wells  have  all  been  permitted  under 
both  RCRA  and  SDWA  standards,  thus 
further  demonstrating  a  commitment  to 
provide  this  capacity.  The  applicant  has 
demonstrated  that  only  a  no  migration 
finding  prevents  the  units  fi-om  being 
available  as  protective  disposal 
capacity.  Third,  today's  applicant  has 
made  substantial  contractual 
commitments  in  preparing  the  no 
migration  petitions.  Finally.  EPA  has  a 
good  basis  for  believing  that  this 
capacity  will,  in  fact,  be  provided  In  a 
short  period  of  time.  Permitted 
hazardous  waste  injection  wells,  as  a 
class  of  units,  have  a  good  record  for 
obtaining  no  migration  findings.  EPA 
has  already  issued  several  no  migration 
findings. 

3.  Requirements  To  Seek  Other 
Alternative  Capacity 

The  apphcant's  commitment  to 
provide  protective  disposal  capacity  is 
not  the  sole  basis  for  EPA  granting  a 
case-by-case  extension.  Under  40  CFR 
278.5(a)(1),  applicants  must  also  make  a 
good  faith  effort  to  seek  other  protective 
treatment  recovery,  or  disposal  where 
feasible  during  die  period  that  his 
proposed  alternative  capacity  is  not 
available.  Such  good  faith  efforts  under 
S  268.5(a)(1)  can  be  evaluated 
considering  both  the  expected  time 
period  that  the  alternative  capacity  will 
take  to  become  available  the  technical 
difficulties  that  the  operator  will  face  in 
bringing  his  waste  to  alternative 
capacity  in  consideration  of  factors  in 
9  268.5(a)(3). 

There  is  limited  other  capacity  under 
(a)(1)  to  eventually  handle  the  waste 
from  the  well  operator  in  this  proposal. 
However,  due  to  logistic  problems  of  re- 
tooling, re-piping,  and  transportation  of 
the  large  volume  of  waste  at  issue,  this 
other  capacity  is  not  reasonably 
available  during  the  short  period  of  time 
EPA  anticipates  is  necessary  to  process 
final  no  migration  approvals  or  oenials 
for  these  wells. 
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4.  Reasons  Alternative  Capacity  Cannot 
Reasonably  Be  Made  Available  by  the 
Applicable  Effective  Date 

Today's  applicant  has,  in  good  faith, 
pursued  the  no  migration  process.  The 
operator  submitted  its  no  migration 
petition  in  a  timely  manner,  and  has 
responded  appropriately  to  Agency 
requests  for  additional  information  in 
order  to  make  a  determination  on  the 
petition. 

The  timing  of  the  actual  finding  is 
beyond  the  applicant's  control.  This  no 
migration  fmding  is  a  precondition  to  the 
provision  of  the  alternative  disposal 
capacity.  EPA  has  reviewed  several  no 
migration  petitions  in  an  intensive,  time- 
consuming  process.  The  order  that 
decisions  are  made  are  primarily  a 
function  of  Agency  resources  and 
priorities. 

The  well  operator  in  today's 
rulemaking  has  documented  several 
logistic  problems  that  make  short-term 
capacity  not  reasonably  available.  The 
facility  in  question  involves  production 
operations  directly  connected  by  piping, 
or  otherwise  rely  on  immediate  disposal 
in  on-site  injection  wells.  In  order  to 
make  the  necessary  adjustments,  the 
facility  would  need  to  temporarily 
shutdown,  perform  necessary  re-tooling 
and  re-piping,  and  contract  a 
transportation  system  to  move  the  large 
volumes  of  waste  at  issue.  The  receiving 
facility  would  also  need  to  make 
substantial  adjustments  to  receive  these 
large  waste  volumes.  These  factors 
indicate  that  the  other  capacity  is  not 
reasonably  available  for  short-term 
waste  management.  EPA  has  relied  on 
similar  criteria  in  providing  nationwide 
variances  under  RCRA  section 
3004(h](2].  See  55  FR  22520. 

5.  Response  to  Comments 

Only  one  comment  was  received  by 
the  EI'A; 

Comment:  Dupont  commented  that  the 
proposed  three  month  time  frame  for  the 
case- by-case  extension  is  arbitrary  and 
that  Dupont  should  receive  the  full  one 
year  time  frame  which  was  requested. 

Response:  The  three  month  time  frame 
for  the  case-by-case  extension  is  not  an 
arbitrary  time  frame.  This  time  frame 
was  based  on  the  status  of  the  Dupont- 
Oi  ange  no  migration  petition.  The  EPA 
proposed  to  approve  Dupont's  no 
.nigration  petition  on  July  5. 1991.  The 
public  comment  period  closed  on  August 
19, 1991.  Based  on  this  progress,  the  EPA 
believes  that  an  extension  through 
November  7, 1991.  is  adequate  and  that 
a  full  one  year  extension  is  unnecessary. 
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n.  Petition 

A.  Facility  Summary 

E.I.  du  Pont  de  Nemours  &  Co..  Inc.. 
Orange,  Texas  has  petitioned  EPA  to 
grant  them  an  additional  extension  of 
the  effective  date  of  the  hazardous 
waste  injection  restrictions  applicable  to 
the  following  wastes:  California  listed 
wastes,  solvents  less  than  one  (1) 
percent  solvent  constituents,  and  First 
Third  wastes. 

The  EPA  is  granting  Dupont-Orange 
an  additional  extension  of  the  August  8, 
1990,  effective  date  for  the  above 
referenced  waste.  This  additional 
extension  is  effective  through  November 
7, 1991.  Dupont's  initial  case-by-case 
extension  expired  on  August  7, 1991. 

B.  Description  of  Petitioning  Facility 

E.I.  du  Pont  de  Nemours  &  Co.,  Inc.  is 
a  chemical  manufacturing  company 
which  operates  five  hazardous  waste 
injection  wells  in  Orange,  Texas. 

C.  Case-by-Case  Extension  Petition 
Demonstrations 

Dupont's  application  for  an  extension 
of  the  effective  date  includes  the 
following  demonstrations: 

40  CFR  268.5(a)(1)  Dupont  has  made  a 
good-faith  effort  on  a  nationwide  basis 
to  locate  and  contract  for  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity,  or  to  establish  such 
capacity  by  the  effective  date  of  the 
applicable  restrictions. 

40  CFR  268.5(a)(2)  Dupont  has  entered 
into  a  binding  contractual  commitment 
to  provide  alternative  treatment, 
recovery,  or  disposal  capacity. 

40  CFR  2e8.5(a)(3)  Dupont  has  shown 
that  lack  of  alternative  capacity  is 
beyond  its  control.  . 

40  CFR  268.5(a)(4]  Dupont  has  shown 
that  there  will  be  adequate  alternative  . 
treatment,  recovery,  or  disposal 
capacity  for  all  the  waste  after  the 
effective  date  established  by  the 
extension. 

40  CFR  268.5(a)(5)  Dupont  has 
provided  a  detailed  schedule  for 
obtaining  alternative  capacity,  including 
dates. 

40  CFR  288.5(a)(6)  Dupont  has 
arranged  for  adequate  capacity  to 
manage  the  waste  during  the  extension 
period. 

40  CFR  268.5(a)(7)  No  surface 
impoundments  or  landfills  will  be  used 
by  Dupont  to  manage  the  waste  during 
the  extension  period. 

in.  Agency  Action 

For  the  reasons  discussed  above,  the 
Agency  believes  that  Dupont's 
demonstration  has  satisHed  all  the 
requirements  for  a  case-by-case 


extension  of  the  August  8. 1900.  effective 
date  of  the  hazardous  waste  injection 
restrictions. 

Therefore,  EPA  is  granting  an 
additional  extension  of  the  August  8, 

1990,  effective  date  of  the  restrictions  on 
these  wastes  for  Dupont-Orange.  This 
extension  is  effective  through  November 
7, 1991,  or  until  a  Hnal  decision  of  the 
applicant's  no  migration  petition  is 
made,  but  not  later  than  November  7, 

1991.  (Sections  1006,  2G02(a),  3001,  and 
3004  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended 
(42  U.S.C.  6905,  6912(a).  6921,  and  6924).) 

Dated  September  4, 1991. 
Myron  O.  Knudtoo, 

Director,  Water  Management  Division  (6W) 
EPA  region  ft 
[FR  Doc.  91-22069  Filed  9-16-^:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(DA  91-1152) 

Comments  tmrited  on  Washington 
Public  Safety  Plan 

September  12, 1991. 

The  Commission  has  received  the 
public  safety  radio  communications  plan 
for  Washington  (Region  43). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  October  25, 
1991  and  reply  comments  on  or  before 
November  12, 1991.  (See  Report  and 
Order.  General  Docket  No.  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  conmients  to  the 
Secretary.  Federal  Communications 
Commission,  Washington,  DC  20554  and 
should  clearly  identify  them  as 
submissions  to  TO  Docket  91-270 
Washington-Public  Safety  Region  43. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology.  (202)  653-8112. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

(FR  Doc.  91-22461  Piled  »-17-«l:  8:45  am] 
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PEDBtAL  MARrrME  COMMISSION 

Australia-Pacific  Coast  Rats  at  «L; 
AQrea(nont(s)  Fii^d 

The  FeueiHi  MsiHnne  CoRunission 
hereby  gives  notice  of  the  filing  of  the 
following  egreement^B)  panaant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  partias  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  €k)minis«ion.  1100  L  Street, 
NW,  Room  10325.  Interested  parties 
may  submit  coramenta  on  each 
agreement  to  the  Siecretary,  Federal 
Maritijiie  CoaimisVion,  Washiogtoo,  DC 
20573,  within  10  d^ys  after  the  date  of 
the  Federal  Register  ia  whhrh  tins  notice 
appears.  The  requlremeats  for 
conuneotB  are  icmtd  is  §  572.603  of  title 
46  of  the  Code  of  f^ederal  RegBlations. 
Interested  persons  should  coasult  this 
section  before  con|municating  with  the 
Commission  regarding  a  pending 
agreement.  i 

Agreement-  202-010012—020. 

Title:  Aostralta-^acific  Coast  Rata 
Agreement.  | 

Parties:  I 

Hamburg-Sudaiaerikanische 
Dampfschifffahrts-GeseBschaft 
Eggert  &  Amsitick  (Columbus  Line) 

Associated  Container  Transportation 
(Anstraha  Limited  [Pace  Line). 

Synopsis:  The  p^posed  amendment 
would  add  language  to  the  Agreeaient  to 
provide  that  discharge  ports  listed  in 
appendix  D  of  the  jAgreement  may  be 
served  (firectly  or  indirectly. 

Agreement-  202-010268—017. 

TitJe:  Anstralia /Eastern  U.S.A. 
Shipping  Conference. 

Parties: 

Hambm^Sudanerilcanische 
Dampfschifffahrts-Cessellschaft 
Eggert  &  Amskjck  (Columbus  Line) 

Associated  Container  Transportation 
(Aostralia  Liniited  (Pace  line). 

Synopsis:  The  proposed  amendment 
would  add  language  to  the  Agreement  to 
provide  that  discharge  ports  hsted  ia 
Annex  B  of  the  Agreement  may  be 
served  directly  or  indirectly. 

Agreement  203-O111271— 003. 

Title:  U.&/Peru  DiscBSsion 
Agreement  I 

Parties:  I 

Crowley  Caribbean  Transport.  Inc. 

Empresa  Naviei^  Santa 

Lykes  Bros.  Steamship  Co..  Inc. 

Synopsis:  The  proposed  aroeodoaent 
would  add  Compapia  Chilena  de 
Navegacion  Interoceanica  (CCNI)  and 
Empremar  S.A.  as  parties  to  the 
Agreement.  The  piirties  have  reqoested 

shortened  review  period. 

Dated:  September  |12.  IWL 


By  Order  of  the  Federal  Maritime 
Coimnisslon. 
JoMph  C  Polking. 
Secretary. 

(PR  Doc.  V1-2Z399  Filed  9-17-01;  8:45  an] 
auJNQ  COM  S7ss-ei-n 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Coundl;  Hteellng 
of  Consumer  Advisory  Council 

The  Conmuner  Advisory  Council  will 
meet  on  Thursday.  October  10.  The 
meeting,  which  will  be  open  to  pnWic 
observation,  will  take  place  in  Terrace 
Room  E  of  the  Martfai  Building.  The 
meeting  is  expected  to  begin  at  9  a.m. 
and  to  continue  until  5  p  jd..  with  a  lunch 
break  from  12:30  until  2  p.m.  The  Martin 
Buflding  isiocated  on  C  Street 
Northwest  between  20th  and  21  st 
Streets  in  Washington.  DC. 

The  Conndf  s  fknction  Is  to  advise  the 
Board  on  tlie  exercise  of  the  Board'a 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Councfl  will 
discuss  the  following  topics: 

Status  Report  on  Community 
Reinvestment  Act  Discussion  led  by  the 
Community  Reinvestment  Act 
Committee  on  how  the  new  CRA  public 
disclosure  process  is  functioning  with 
regard  to  public  access  to  the 
evaluations,  the  examination  process 
and  the  usefulness  of  information 
contained  in  the  evaluations. 

Home  Mortgage  Disclosure  Act  Data. 
Staff  briefing  and  discussion  on  (1)  the 
status  of  the  preparation  and 
distribution  of  the  expanded  HMDA 
data'fbr  1990,  and  (2)  on  bow  the  data 
are  ejq>ected  to  assist  the  agencies' 
enforcement  efforts  as  well  as  financial 
institutions'  compliance  activities. 

Electronic  Benefit  Transfer  Programs. 
Discussion  led  by  the  Depository  and 
Delivery  Systems  Committee  on 
possible  impacts  of  electronic  benefit 
transfer  programs  on  recipients  of  public 
assistance. 

Members  Forum.  {Presentation  of 
individual  Council  members'  views 
regarding  the  current  availability  of 
commercial  and  real  estate  credit  in 
their  local  markets. 

CottncU  Member  Profiles.  Remarks  by 
Council  members  identifying  special 
areas  of  importance  and  concern  to  their 
organizations  regarding  the  provision  of 
financial  services  to  consumers  and 
cooHumities. 

Committee  Reports.  Progress  reports 
&om  Coancil  Coiiittces  on  their  wotk 
and  plans  tor  VBK. 


Otfcer  matters  previouwy  considered 
by  the  Council  or  initiated  by  Council 
members  may  also  be  discussed. 

Persons  wishing  to  submit  to  the 
Council  their  views  regarding  any  of  the 
above  topics  may  do  so  by  sending 
written  statements  to  Ann  Marie  Bray. 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consumer  and  Commraiity 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  Sy^em.  Washington. 
DC  20551.  Comments  must  be  received 
no  later  tiian  close  of  business  Friday, 
October  4,  and  must  be  of  a  quality 
■oitable  for  reproduction. 

InfcHination  with  regard  to  this 
meeting  may  be  obtained  from  Bedelia 
Calhoun.  Staff  Specialist  Consumer 
Advisory  Council.  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors,  of  the  Federal  Reserve 
System,  Washington.  DC  20551,  (202) 
452-2412.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Dorothea  Thompson.  (202)  452-3544. 

Boerd  of  Covemora  of  the  Federal  Reserve 
System.  September  12. 1091. 
Willian  W.  Wilea. 
Secretary  of  the  Board. 
[FR  Doc.  81-2Z42B  Paed  9-17.^01;  «4«  an] 


First  Alabama  Bancshares,  lnc4 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  §  Z25.23(aK2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(aK2)  or  (f))  for  the  Board's 
approval  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  UJ&.C. 
1843(cK8)]  and  S  225.21(a)  of  Regnlatioa 
Y  (12  CFR  225.21  (a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  coorenience,  increased 
competitioQ.  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effecto,  such 
as  andm  coocenlration  of  lesources. 
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decreased  or  unfair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  0, 
1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  First  Alabama  Bancshares,  lac, 
Montgomery,  Alabama;  to  establish 
Lake  Federal  Savings  Bank.  Pell  Qty, 
Alabama  (Interim  Bank],  to  acquire 
certain  assets  and  assume  certain 
liabilities  of  SL  Qair  Federal  Savings 
Bank.  Pell  City,  Alabama,  pursuant  to 
section  4(c)(8]  of  the  Bank  Holding 
Company  Act  and  the  Oakar 
Amendment  of  FIRREA.  and  to  facilitate 
the  merger  of  Interim  Bank  with  and  into 
Bancshares'  subsidiary  bank.  First 
Alabama  Bank.  Montgomery,  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12, 1981. 
Jennifer  J.  lohnsoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01^22423  Filed  9-17-M:  8:45  am] 
■auNQ  coot  saw-si-F 


Henning  Bancstiares,  InCn  at  aL; 
Formatlona  of;  Acqulaltiona  by,  and 
Mergera  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holcUng 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofHces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  bearing 


must  indude  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciBcally 
any  question  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than  October 
9.1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (]ames  M  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Henning  Bancshares.  Inc.,  Henning. 
Minnesota;  to  merge  with  100  percent  of 
the  voting  shares  of  Batde  Lake 
Bancshares,  Inc.,  Battle  Lake. 
Minnesota,  and  thereby  indirecUy 
acquire  First  National  Bank  of  Battle 
Lake,  Batde  Lake,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Ponca  Bancshares.  Inc.,  Ponca  City, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  84.05  percent  of 
the  voting  shares  of  Security  Bank  & 
Trust  Company  of  Ponca  City, 
Oklahoma,  Ponca  City,  Oklahoma. 

2.  State  National  Bancshares,  Inc., 
Wayne,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The  State 
Nadonal  Bank  &  Trust  Company, 
Wayne,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1991. 
leonifar  J.  fohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-22424  Filed  9-17-91;  &45  am] 
aajJNQ  cooe  t>io-si-r 


Jamaa  P.  Sprout;  Change  In  BaiA 
Control  Notica 

Acqulaition  of  Sharaa  of  Banka  or 
Bank  Holding  Companiaa 

The  notificant  hsted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  8 
225.41  of  die  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
fordi  in  paragraph  7  of  die  Act  (12  U.S.C 
1817U)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
incUcated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 


Board  of  Governors.  Comments  must  be 

received  not  later  than  October  9, 1991. 

A.  Federal  Reserve  Bank  of  Kansas 

Qty  (Thomas  M  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  Qty. 
Missouri  64198: 

1.  James  P.  Sprout,  Fort  Collins. 
Colorado.  Trustee  of  the  Louis  F.  Bein 
Trust  and  the  Jean  H.  Bein  Trust  to 
acquire  65.69  percent  of  the  voting 
shares  of  The  Berthoud  Bancorp,  Inc 
Berthoud.  Colorado,  and  thereby 
indirecdy  acquire  The  Berthoud 
National  Bank.  Berthoud.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12, 1991. 
lennifer ).  Jolmaoa, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-22425  Filed  »-17-91;  8:45  am) 
BUJJHQ  COM  «>i»-et-p 


FEDERAL  RETIftEMENT  THRIFT 
INVESTMENT  BOARD 

Opan  Saaaon;  Thrift  Savlnga  Plan 
Elactiona 

AOiNCV:  Federal  Retirement  Thrift 

Investment  Board 

action;  Notice. 

SUttNlARV:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  in  its 
regulation  at  5  CFR  1600.2  provides  that 
notice  will  be  given  of  the  beginning  and 
ending  dates  of  all  open  seasons  (as 
defined  at  5  CFR  1600.1)  which  are 
subsequent  to  the  open  season  ending 
on  July  31. 1987.  The  Board's  next  open 
season  will  commence  on  November  15, 
1991.  and  will  end  on  January  31, 1992. 
The  election  period  (as  defined  at  5  CFR 
1600.1)  covered  by  this  open  season 
extends  from  January  1  to  January  31. 
1992. 

ran  RiRTHER  MFORMATION  COfTfACr 
James  B.  Pebick.  (202)  52^-6367. 

Dated:  September  9, 1991. 
Frands  X.  Cavanaugti. 
Executive  Director 

[FR  Doc.  91-22476  Filed  9-17-«l:  a-45  am] 
MLUMO  cooc  srso-ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admtntatration 

Statement  of  Organization,  Functlona, 
and  Dalagationa  of  Authority 

Part  F.  of  the  Statement  of 
Organizations,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
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Administration  (HCFA),  (Federal 
Register,  Vol.  55.  ^o.  7,  pp.  909-910, 
dated  Wednesda]j,  January  10, 1990),  is 
amended  to  refleot  the  restructuring  of 
division  level  star|dardized  functional 
statements  for  HCJFA's  10  regional 
offices.  The  functional  statements 
affected  by  the  restructuring  are  the 
Division  of  Health  Standards  and 
Quality,  the  Division  of  Medicaid,  and 
the  Division  of  Medicare.  The 
restructuring  will  hot  change  or 
organizationally  r  >align  any  functional 
responsibilities.  T  le  purpose  of  the 
restructuring  is  to  replace  the  previous 
paragraph  style  ftjmiat  with  a  concise 
'"bullet"  statement  format  which 
delineates  the  organizational 
component's  prim  ipal  responsibilities  in 
priority  order. 

The  specific  amendments  to  Part  F. 
are  described  beliiw: 

•  Section  FP.20  D.I.,  Division  of 
Health  Standardsjand  Quality  (FPD(I- 
X)A]  is  amended  by  eliminating  the 
functional  statement  in  its  entirety.  The 
new  functional  statement  reads: 

1.  Division  of  Health  Standards  and 
Quality  (FPD(I-Xi\). 

•  Assures  that  lealth  care  services 
provided  under  th  s  Medicare  and 
Medicaid  progran  s  are  furnished  in  the 
most  effective  an<  efficient  manner 
consistent  with  recognized  professional 
standards  of  care. 

Interprets  an^  implements  health 
nd  evaluates  their 
on  and  quality  of 

JS. 

)proval  and  denial  of 
all  provider  and  sLpplier  certification 
actions  under  the  Kledicare  program. 

•  Initiates  and  Implements  remedial 
actions,  including: termination  of 
agreements  again  it  health  care  facilities 
not  in  compliance  with  Medicare 
requirements. 

•  Makes  final  c  etermination  on  all 
initial  and  supplemental  budget  requests 
submitted  by  Statfe  survey  agencies. 

•  Monitors  and!  evaluates  State 
0  Medicare  and 
nd  certiHcation. 
itors,  and  evaluates 
izations  (PROs), 

including  recommlendations  for  contract 
renewal,  extension,  and  modification. 

•  Recommends  approval  or 
withholding  of  mc  nthly  voucher 
payments  to  PRO  i. 

•  Authorizes  investigation  of 
complaints  received  from  the  public,  the 
Congress,  the  mei  lia,  and  other  sources 
which  allege  defii  iencies  in  the  quality 
of  care  rendered  I  ly  certified  health  care 
providers. 

•  Coordinates  State  survey  agency 


safety  standards 
impact  on  utilizat 
health  care  servi 
•  Determines  a 


activities  related  i 

Medicaid  survey  i 

•  Oversees,  mc 

Peer  Review  Orga 


activities  related 
money  penalties. 


:o  sanctions  and  civil 
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•  Section  FP.20.D.5.,  Division  of 
Medicaid  (FPD(I-X)E)  is  amended  by 
eliminating  the  functional  statement  in 
its  entirety.  The  new  functional 
statement  reads:  

5.  Division  of  Medicaid  (FPD(I-X)E). 

•  Provides  Federal  leadership  to  State 
agencies  in  program  implementation, 
maintenance,  and  regulatory  review  of 
State  Medicaid  program  management 
activities  under  Title  XIX  of  the  Social 
Security  Act. 

•  Assures  the  propriety  of  Federal 
Medicaid  expenditures  and,  where 
appropriate,  takes  action  to  disallow 
claims. 

•  Consults  with  and  provides 
guidance  to  States  on  appropriate 
matters  including  the  interpretation  of 
Federal  requirements,  options  available 
to  States  under  these  requirements,  and 
information  on  practices  in  other  States. 

•  Provides  consistent  policy  guidance 
to  States  on  Medicaid  program 
administration  the  amount,  duration, 
scope,  and  payment  for  health  services 
under  the  State  program. 

•  Monitors  State  agency  Medicaid 
activities  by  conducting  periodic 
program  management  and  financial 
reviews  to  assure  State  adherence  to 
Federal  laws  and  regulations. 

•  Reviews,  approves,  and  maintains 
official  State  plans  and  State  plan 
amendments  for  medical  assistance. 

•  Reviews,  approves  or  recommends 
for  disapproval,  and  monitors  State 
institutional  payment  plans  and  systems 
(after  central  office  concurrence  for 
hospitals  and  long  term  care  facilities). 

•  Reviews  States'  quarterly 
statements  of  expenditures  and 
recommends  appropriate  action  on 
amounts  claimed. 

•  Defers  payment  action  on 
questionable  State  claims  for 
allowability. 

•  Issues  orders  suspending  Federal 
financial  participation  on  unallowable 
State  Title  XIX  payments  and  defends 
disallowance  actions  at  Departmental 
Appeals  Board. 

•  Plans,  directs,  and  coordinates  the 
review  and  approval  of  Medicaid  State 
agency  data  processing  systems, 
proposals,  modifications,  operations, 
and  contracts. 

•  Implements  Title  XIX  special 
initiatives,  such  as  Maternal  and  Child 
Health,  Acquired  Immune  Deficiency 
Syndrome,  Prepaid  Health  Plans,  Health 
Maintenance  Organization  contracts, 
and  other  special  or  experimental 
programs  and  operations  of  major 
management  initiatives. 

•  Performs  Medicaid  eligibility 
quality  control  reviews  over  State 
Medicaid  eligibility  and  inspection  of 
care  practices  to  assure  their  ongoing 


compliance  with  Medicaid  laws  and 
regulations. 

•  Section  FP.20D.6.,  Division  of 
Medicare  (FPD(I-X)F)  is  amended  by 
eliminating  the  functional  statement  in 
its  entirety.  The  new  functional 
statement  reads: 

6.  Division  of  Medicare  (FPD(I-X)F). 

•  Directs  Medicare  program 
administration  through  working 
relationship  with  contractors,  providers, 
physicians,  the  Social  Security 
Administration  regional  offices,  the 
Administration  on  Aging,  the  Office  of 
Inspector  General,  and  other  local  and 
national  organizations  and  individuals, 
as  required. 

•  Directs  the  review  and  evaluation  of 
the  effectiveness  of  the  Medicare 
program. 

•  Directs  activities  in  support  of  the 
Managed  Care  Program  including 
technical  support  and  oversight  of 
Health  Maintenance  Organizations,  and 
other  prepaid  contractors. 

•  Monitors  all  aspects  of  contractor 
performance  including  claims 
processing,  coverage  decisions, 
overpayment  identification  and 
collection.  Medicare  secondary  payor, 
provider  payment  and  audit,  payment  to 
physicians  and  suppliers,  and  electronic 
media  claims. 

•  Coordinates  ongoing  contractor 
fiscal  management  activities,  including 
subcontracting. 

•  Negotiates  and  approves  Medicare 
contractor  budget  modiHcations. 

•  Evaluates  Medicare  contractor 
performance  and  prepares  annual 
contractor  evaluation  report. 

•  Manages  beneficiary,  provider,  and 
public  information  programs. 

•  Recommends  renewals,  non- 
renewals, recessions,  and  terminations 
of  Medicare  contracts. 

Dated:  July  25, 1991. 
Robert  A.  Stieimer, 

Associate  Administrator  for  Management, 
Health  Care  Financing  Administration. 
(PR  Doc.  91-22466  Filed  fr-17-01:  8:45  am| 

BtLUNO  COOC  412IM»-«I 


Healttt  Resources  and  Services 
Administration 

Program  Announcement  for  Allied 
Health  Project  Grants 

The  Health  Resources  and  Services 
Administration  (HRSA),  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1992  Allied  Healdi  Project 
Grants.  This  grant  program  is  authorized 
under  section  796.  title  VII,  of  the  Public 
Health  Service  Act  (the  Act),  as 
amended  by  the  Health  Professions 
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Reauthorization  Act  of  1968,  Public  Law 
100-607.  This  authority  will  expire  on 
September  3a  1991.  This  program 
announcement  is  subject  to 
reauthorization  of  this  legislative 
authority  and  to  the  appropriation  of 
funds,  llie  period  of  Federal  support 
will  not  exceed  three  years. 

The  Administration's  budget  request 
for  FY  1992  does  not  include  funding  for 
this  program.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  t>eing  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

PurpoMt 

Section  796  authorizes  the  award  of 
grants  for  the  costs  of  planning, 
developing,  establishing,  operating,  and 
evaluating  projects  for 

(1)  Improving  and  strengthening  the 
e^ectiveness  of  allied  health 
administration,  program  directors, 
faculty,  and  clinical  faculty; 

(2)  Improving  and  expanding  program 
enrollments  in  those  professions  in 
greatest  demand  and  whose  services  are 
most  needed  by  the  elderiy; 

(3)  Promoting  the  e^ectiveness  of 
allied  health  practitioners  in  geriatric 
assessment  and  the  rehabihtation  of  the 
elderly  through  interdisciplinary  training 
programs; 

(4)  Emphasizing  innovative  models  to 
link  allied  health  cUnical  practice, 
education  and  research: 

(5)  Adding  and  strengthening 
curriculum  units  in  allied  health 
programs  to  include  knowledge  and 
practice  concerning  prevention  and 
health  promotion,  geriatrics,  long-term 
care,  home  health  and  hospice  care,  and 
ethics;  and 

(6)  The  recruitment  of  individuals  into 
allied  health  professions  including 
projects  for 

(A)  The  identification  and  recruitment 
of  highly  qualified  individuals,  including 
the  provision  of  educational  and  work 
experiences  for  recruits  at  the  secondary 
and  collegiate  levels; 

(B)  The  identification  and  recruitment 
of  minority  and  disadvantaged  students, 
including  the  provision  of  remedial  and 
tutorial  services  prior  and  subsequent  to 
admission,  the  provision  of  work-study 
programs  for  secondary  students,  and 
recruitment  activities  directed  toward 
primary  school  students;  and 

(C)  llie  coordination  and 
improvement  of  recruitment  efforts 
among  ofTicial  and  voluntary  agendet 


and  institutions,  including  official 
departments  of  education,  at  the  city, 
county,  and  State,  or  regional  level. 

Healthy  People  2000  Objectives 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  200a  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  program  of  Allied 
Health  Project  Grants  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  I*rinting  Office. 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning,  the 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  supported 
education  programs  and  service 
programs  which  provide  comprehensive 
primary  care  services  to  the 
underserved. 

Eligible  Applicants 

To  be  eligible  for  a  grant  an  applicant 
must  be  a  school  university  or  other 
public  or  nonprofit  private  educational 
entity  which  provides  for  allied  health 
personnel  education  and  training. 

Review  Criteria 

The  review  criteria,  stated  below, 
which  were  established  in  FY  1990  after 
public  comment,  will  remain  unchanged 
in  FY  1992. 

•  The  extent  to  which  the  proposed 
project  meets  the  legislative  purpose; 

•  The  background  and  rationale  for 
the  proposed  project 

•  The  extent  to  which  the  project 
contains  clearly  stated  realistic  and 
achievable  objectives; 

•  The  extent  to  which  the  project 
contains  a  methodology  which  is 
integrated  and  compatible  with  project 
objectives,  including  collaborative 
arrangements  and  feasible  workplans; 

•  The  evaluation  plans  and 
procedures  for  program  and  trainees,  if 
involved; 

•  The  administrative  and 
management  capabiUty  of  the  applicant 
to  carry  out  the  proposed  project, 
including  institutional  infrastructure  and 
resources; 

•  The  extent  to  which  the  budget 
Justification  is  complete,  cost-effective 


and  includes  cost-sharing,  when 
applicable;  and 

•  Whether  there  is  an  institutional 
plan  and  commitment  for  self- 
sufficiency  when  Federal  support  ends. 

In  addition,  the  following  mechanism 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

Special  Considerations— enhancement 
of  priority  scores  by  merit  reviewers 
based  on  the  extent  to  which  applicants 
address  special  areas  of  concern. 

Established  Special  Consideration 

The  following  special  consideration 
was  established  in  FY  1991  after  public 
comment  and  the  Administration  is 
extending  it  in  FY  1992. 

Applicants  demonstrating  affiliation 
agreements  for  interdisciplinary  training 
experiences  in  one  or  more  of  the 
following:  a  nursing  home;  hospital  or 
ambulatory  care  center  providing 
substantial  geriatric  health  care;  Migrant 
Health  Center  (section  329  of  the  Act); 
Community  Health  Center  (section  330 
of  the  Act):  Health  Professional 
Shortage  Area  (section  332  of  the  Act); 
Area  Health  Education  Center  (section 
781(a)  of  the  Act);  or  a  State  or  local 
public  health  or  designated  clinic  or 
center  serving  an  underserved 
population,  or  a  rural  health  clinic  or 
other  facility  with  training  opportunities 
in  a  rural  area. 

Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers; 

Section  330  authorizes  support  for 
community  health  care  services  to 
medically  underserved  populations; 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities,  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas:  and 

Section  781(a)  authorizes  support  for 
Area  Health  Education  Centera  to 
improve  the  distribution,  supply,  quality, 
utilization,  and  efficiency  of  health 
personnel  in  the  health  services  delivery 
system. 

The  special  consideration  does  not 
preclude  funding  of  other  eligible 
approved  applications.  Accordingly, 
entities  which  do  not  qualify  for  or  elect 
the  special  consideration  are 
encouraged  to  submit  applications. 

The  application  deadline  date  is 
January  24. 1992.  Applications  will  be 
consideration  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
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submission  to  theuidependent  review 
group.  A  legibly  dated  receipt  &om  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  Imetered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  bej  returned  to  the 
applicant. 

Questions  reganding  programmatic 
information  should  be  directed  to:  Dr. 
Norman  Clark,  Program  Officer. 
Associated  Health  Professions  Branch, 
Division  of  Associated  and  Dental 
Health  Profession^,  Bureau  of  Health 
Professions.  Healtti  Resources  and 
Services  Adminisfration,  Parklawn 
Building,  room  8C402,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  Telephone 
(301)  443-6763. 

Application  forms  will  be  sent  to  FY 
1991  applicants  and  to  those  who 
request  kits. 

Requests  for  gr^nt  application 
materials  and  questions  regarding 
business  management  issues  and  grants 
policy  should  be  directed  to:  Ms.  Diane 
Murray  (D37),  Grarts  Management 
Specialist.  Bureau  {of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  8C-26.  5600 1  ishers  Lane. 
Rockville.  Marylai  >d  20857.  Telephone: 
(301)  443-6857. 

Completed  appl  cations  should  be 
retiimed  to  the  above  address. 

The  standard  amplication  form  (PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
Supplement)  for  this  program  has  been 
approved  by  the  Office  of  Management 
and  Budget  tmder  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-OOfO. 

The  Catalog  of  federal  Domestic 
Assistance  number  for  this  program  is 
93.191.  This  progri  m  is  not  subject  to  the 
provisions  of  Exe<  utive  Order  12372. 
Intergovemmenta!  Review  of  Federal 
Programs  (as  impl  imented  through  45 
CFR  part  100). 

Dated:  August  15.  1991. 
John  H.  Kelso, 
Acting  Administrate'. 
[FR  Doc.  91-22503  Fi  ed  9-17-91;  8:45  am) 

MLUNQ  CODE  4tM-1t-4 1 


National  institutee  of  Health 
National  Cancer  Institute;  Meeting 


Pursuant  to  Pubjic  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 


Board  of  Scientific 
of  Cancer  Etiologj 
1991.  The  meeting 


Counselors,  Division 
on  October  24-25, 
will  be  held  in 


JMI 


Building  31,  C  Wiitg.  Conference  Room 


10,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  October 
24  and  from  9  a.m.  to  adjournment  on 
October  25  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  title  5.  U.S.C.  and 
sec.  10(d)  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  from 
9  a.m.  to  approximately  12  Noon  on 
October  24  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Ms.  Carole  A.  Frank, 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Heakh.  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology, 
National  Cancer  Institute,  Building  31, 
room  11A06,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-6927)  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control) 

Dated:  August  29. 1991. 
Jaanne  N.  Ketley, 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  91-22427  Filed  9-17-01:  8:45  am] 
MUMO  COM  414(>-«1-M 


National  Institutes  on  Aging  Meeting  of 
ttie  Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Institute  on  Aging.  October  21-22. 1991, 
to  be  held  at  the  Gerontology  Research 
Center,  Baltimore,  Maryland.  The 
meeting  will  be  open  to  the  public  front  9 
a.m.  on  Monday,  October  21  until 


approximately  4  p.m.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  title  5.  U.S.C.  and 
section  10(d)  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  on 
October  21  from  8:30  a.m.  until  9  a.m. 
and  again  on  October  22  from  8:30  a.m. 
until  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging.  NIH. 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
of  clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  C.  McCann.  Committee 
Management  Officer,  NIA,  Building  31, 
room  5C02,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892,  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request.  Dr.  George  R. 
Martin.  Scientific  Director,  NIA, 
Gerontology  Research  Center,  Baltimore 
City  Hospitals,  Baltimore,  Maryland 
21224,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research.  National 
Institutes  of  Health) 

Dated:  August  29, 1991. 
Jeaniie  N.  Ketley, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-22428  Filed  9-17-91;  8:45  am] 

BNJJNQ  COOC  414e-ei-M 


National  Institute  on  Deafness  and 
Ottter  Communication  Disorders; 
Meeting  of  ttie  Board  of  Scientific 
Counselors,  NIDCD 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  NIDCD, 
October  24-25, 1991,  building  3lC 
Conference  Room  9,  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda. 
Maryland. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  4  p.m.  on 
October  24, 1991  to  present  reports  and 
discuss  issues  related  to  committee 
business.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c](6).  tide  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  4  p.m.  until  recess  on  October  24, 
1991  and  from  8:30  a.m.  until 
adjournment  on  October  25, 1991.  The 
closed  portions  of  the  meeting  will  be 
for  the  review,  discussion,  and 
evaluation  of  the  Voice  and  Speech 
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Section,  Division  of  Intramural 
Research,  National  Institute  on  Deafness 
and  Other  Communication  Disorders, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy 

Monica  Davies.  Acting  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors.  NIDCD,  Building  31,  room 
3C08.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892.  301-402- 
1129,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

Dated:  August  29. 1991. 
leanne  N.  Ketley. 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  91-22429  Filed  9-17-91:  8:45  am] 

•HJJNQ  COOC  414»-01-H 


National  Cancer  Institute;  Meeting 
(Division  of  Cancer  Treatment  Board 
of  Scientific  Counselors) 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  DCT, 
National  Cancer  Institute,  National 
Institutes  of  Health,  October  21-22, 1991. 
building  31C,  Conference  Room  6. 9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  October  21  from  8:30  a.m.  to 
approximately  5:45  p.m.,  and  again  on 
October  22  from  approximately  10  a.m.. 
until  adjournment,  to  review  program 
plans,  concepts  of  contract 
recompetitions  and  budget  for  the  DCT 
program.  In  addition,  there  will  be 
scientific  reviews  by  several  programs 
in  the  Division.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552(c)(6),  Utie  5,  U.S.d.  and 
sec.  10(d)  of  Public  Law  92-563,  the 
meeting  will  be  closed  to  the  public  on 
October  22  from  8:30  a.m.  to 
approximately  10  a.m.,  from  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  dearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Carole  Frank,  Committee 
Management,  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 


National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301-496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members  upon 
request. 

Dr.  Bruce  A.  Chabner.  Director. 
Division  of  Cancer  Treatment.  National 
Cancer  Institute,  Building  31.  room  3A44. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301-496-4291)  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower 
93.399,  Cancer  Control) 

Dated:  August  29. 1991. 
leanne  N.  Ketley. 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-22430  Filed  9-17-91;  8;45  am] 

WLUNQ  COOC  414»41-ll 


National  Cancer  institute;  Meeting- 
Board  of  Scientific  Counselors, 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Biology,  Diagnosis,  and 
Centers,  National  Cancer  Institute, 
October  21, 1991.  The  meeting  will  be 
held  in  building  3lC,  Conference  Room 
10,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  4  p.m.  for 
concept  review  of  proposed  research 
projects.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6).  title  5.  U.S.C.  and 
sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  from 
4  p.m.  to  adjournment  for  the  review  and 
discussion  of  previous  site  visit  reports 
and  responses,  including  consideration 
of  personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  medical  files  of 
individual  research  subjects,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Conmiittee  Management  Office. 
National  Cancer  Institute,  Building  31. 
room  10A06,  National  Insitutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summary  minutes 
of  the  meeting  and  roster  of  committee 
members. 

Dr.  Ihor  J.  Masnyk.  Deputy  Director. 
Division  of  Cancer  Biology.  Diagnosis. 


and  Centers,  National  Cancer  Institute, 
Building  31,  room  3A03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-3251)  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399.  Cancer  Control) 

Dated:  August  29. 1991. 
Jeanne  N.  Ketley. 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-22431  Filed  9-17-91;  8:45  amj 
MLUNO  COOC  4140-01-M 


National  Cancer  Institute;  Meeting- 
Board  of  Scientific  Counselors, 
Division  of  Cartcer  Prevention  and 
Control 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Prevention  and  control. 
National  Cancer  Institute,  October  17- 
18, 1991.  Building  1.  Wilson  Hall.  Third 
floor.  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
29892. 

This  meeting  will  be  open  to  the 
public  on  October  17  from  8:30  a.m.  to  5 
p.m.  and  on  October  18  from  8:30  a.m.  to 
approximately  1  p.m.  to  discuss 
administrative  details  and  for  the 
discussion  and  review  of  concepts  and 
programs  within  the  Division. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  title  5,  U.S.C.  anO 
sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 
October  18  from  1  p.m.  to  approximately 
5  p.m.,  for  the  review,  dispussion  and 
evaluation  of  individual  programs  and 
projects  conducted  i)y  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  building  31, 
room  10A06.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892,  (301/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members,  upon  request. 

Other  information  pertaining  to  this 
meeting  can  be  obtained  from  the 
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Executive  Secretoiy.  Ms.  Linda  M. 
BremmeroMn.  National  Cancer  bwtitate. 
Executive  Piaza-North.  room  318, 
National  Inatitute^  of  Health,  Bethesda, 
Maryland  20692  (301/496-8526).  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Numbers:  9B.3S3.  Cancer  Ca«ts«  and 
Prevention  Researck  93J394.  Caacer 
Detection  and  Diagnosis  Research;  83.365, 
Cancer  Treatment  Reaeardi;  93.396,  Cancer 
Bk>logy  Research;  93-397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower. 
93.399.  Cancer  Cent]  ol) 

Dated:  August  29.  1991. 
Jaaniia  N.  Ketley, 

Acting  Cowwittee  k  dnagewent  Officer,  NIH. 
[FR  Doc.  91-22432  Fi  led  9-17-91;  8:45  am) 
aajjNQ  cooe  4i4o-oi-i  i 


Social  Security  Apministratfon 

Privacy  Act  of  19^4;  Report  of  New 
Routine  Use 

MSMCr.  Social  Seicurity  Administration 
(SSA),  Departmei^  of  Health  and 
Human  Services  (HHS). 
ACTION:  New  RouJine  Use. 

StiMKuny;  In  acc^dance  with  the 
Privacy  Act  (5  U.SC.  552a(eMll)).  we 
are  issuing  public  notice  of  our  intent  to 
establish  a  new  rcaitine  use  of 
information  maintained  in  the  system  of 
records  entitled  "Bamings  Recording 
and  Self-Employment  Income  System, 
HHS/SSA/OSR— te-«)-0059"  (Earnings 
Record). 

The  proposed  routine  use  will  permit 
SSA  to  disclose  tax  return  information 
to  the  Department  of  Veterans  Affairs 
(DVA)  pursuant  td  section  6103(1)(7)  of 
the  Internal  Reveiiie  Code  (IRC)  (26 
U.S.C.  section  6101(1)(7)).  as  amended  by 
section  8051  of  Public  Law  No.  101-508, 
the  Omnibus  Budg  et  Reconciliation  Act 
of  1990  (OBRA).  T  lat  amendment  does 
not  permit  such  di  iclosures  to  continue 
after  September  30, 1992.  The 
information  disclosed  will  be  used  by 
DVA  to  administei  various  DVA 
programs. 

We  invite  pubUc  comments  on  this 
publication. 

DATES:  The  propot  ed  routine  use  will 
become  effective  s  s  proposed,  without 
further  notice,  on  October  18, 1991, 
unless  we  receive  :omments  on  or 
before  that  date  wbich  would  warrant 
our  preventing  theiroutine  use  from 
taking  effect.  No  information  will  be 
disclosed  pursuant  to  the  proposed 
routine  use  after  September  30, 1992. 
unless  otherwise  s|>ecincally  permitted 
by  statute.  | 

ADORESSE3:  Inter^ted  individuals  may 
comment  on  this  proposal  by  writing  to 


the  SSA  Privacy  Officer.  3-D-l 
Operations  Building.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
All  coounents  received  will  be  available 
for  public  inspection  at  the  above 
adckess. 

FOR  niRTHER  MFOMIATIOM  CWrTACT: 
Ms.  Joan  Green,  Social  Insurance 
Specialist,  Privacy  Branch,  Office  of 
Regulations.  6401  Security  Boulevard. 
Baltimore,  Maryland  21235,  telephone 
301-965-1739. 
SUPPiEMCNTAIIV  MFORMATIONe 

L  DisciMsion  of  the  Proposed  Routine 
Use 

Section  8051  of  OBRA  amended 

section  6103(1)(7)  of  the  IRC  to  require 
the  Commissioner  of  Socied  Security  to 
disclose  information  obtained  from  tax 
returns  or  schedules  filed  with  the 
Internal  Revenue  Service  (tax  rettnn 
information)  to  DVA  for  the  purpose  of 
administering  various  programs  under 
title  38  of  the  United  States  Code.  (The 
programs  are  identiHed  below.)  The  tax 
return  information  will  be  disclosed 
from  SSA's  Earnings  Record  system  of 
records.  In  order  to  establish  a  routine 
use  which  allovvs  the  disclosures 
described  below,  SSA  must  publish  a 
notice  of  the  proposed  routine  use  in  the 
Federal  Register.  The  proposed  routine 
use  provides  for  the  following 
disclosure: 

Upon  written  request.  SSA  will 
disclose  tax  return  information  to  DVA 
for  purposes  of,  and  to  the  extent 
necessary  for  determining  eligibility  for, 
or  the  amount  of,  benefits  under  the 
following  programs: 

(a)  Any  needs-based  pension  provided 
under  chapter  15  of  title  38,  United 
States  Code,  or  under  any  other  law 
administered  by  the  Secretary  of 
Veterans  Affairs; 

(b)  Parents '  dependency  and 
indemnity  compensation  provided  under 
section  415  of  title  38,  United  States 
Code: 

(c)  Health-care  services  furnished 
under  section  610(a)(l)(I),  610(a)(2). 
610(b).  and  612(a)(2)(B)  of  title  38:  and 

(d)  Compensation  paid  under  chapter 
11  of  title  38,  United  States  Code  at  the 
100-percent  rate  based  solely  on 
unemployability  and  without  regard  to 
the  fact  that  the  disability  or  disabilities 
are  not  rated  as  100  percent  disabling 
under  the  rating  schedule. 

The  tax  return  information  which  may 
be  disclosed  under  this  paragraph 
includes  wages,  net  earnings  from  self- 
employment,  payments  of  retirement 
income  which  have  been  disclosed  to 
SSA  and  business  and  employment 
addresses,  except  that  information  on 
payments  of  retirement  income  will  not 


be  disclosed  for  use  with  respect  tn 
programs  described  in  subparagraph 
(d). 

II.  CompatibiBty  of  the  Proposed 
Routine  Use 

We  are  proposing  this  routine  use  in 
accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3))  and  oar  disclosure 
regulation  (20  CFR  part  401).  The 
Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consents  for  a  routine  use  where 
the  information  will  be  used  for  a 
purpose  which  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  Section  401.310  of  our 
regulation  states  that  we  consider  health 
or  income  maintenance  programs 
administered  by  other  Government 
agencies  to  be  programs  that  serve 
purposes  which  are  compatible  with  the 
purposes  served  by  the  retirement, 
survivors,  and  disability  programs  and 
the  supplemental  security  income 
program  which  we  administer.  We  also 
believe  that  disclosure  which  is  required 
by  law  meets  the  compatibility 
requirement  for  routine  uses  under  the 
Privacy  Act  based  on  the  obvious 
congressional  intent  that  the  information 
be  used  for  the  purposes  for  which  its 
release  is  required  by  the  statute.  The 
proposed  disclosures  to  DVA  described 
above  meet  both  of  these  compatibility 
criteria.  The  disclosures  are  required  by 
section  6103(1](7)  of  the  IRC,  as 
amended,  and  assist  health  and  income 
maintenance  programs  serving  the 
elderiy  and  disabled  and  their  survivors. 

III.  Effect  of  the  Proposed  Routine  Use 
on  Individuals 

We  will  disclose  information  under 
the  proposed  routine  use  to  DVA  only  as 
required  by  section  6103(l)(7)  of  the  IRC. 
The  DVA  must  verify  independently  the 
information  obtained  from  us  pursuant 
to  the  proposed  routine  use  before 
denying,  stopping,  suspending,  or 
reducing  any  benefit  or  service.  We 
have  negotiated  a  data  exchange 
agreement  with  DVA  requiring 
safeguards  to  prevent  unauthorized 
redisclosure  of,  or  access  to,  the 
information  we  will  disclose  under  the 
routine  use.  This  data  exchange 
agreement  and  the  actions  of  SSA  and 
DVA  relating  to  the  disclosure  and  use 
of  the  information  complies  with  the 
requirements  of  the  Privacy  Act 
pertaining  to  computer  matching 
programs.  Thus,  we  do  not  anticipate 
that  the  routine  use  will  have  any 
unwarrcnted  adverse  effects  on  the 
rights  or  privacy  interests  of  individuals. 
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Dated:  September  ft  isn. 
GeraBoQl|nA&  luns* 
CoamHatianer  of  Social  Seoarltf. 

09-60-0068 

svsmifMHe 

Earnings  Recording  and  Self- 
Employment  Income  System.  HHS/ 
SSA/OSR. 

fnoK 


None. 

SVSIKM  LOCATION: 

Social  Security  Administration,  Office  of 
Systems,  6401  Security  Boulevard, 
Baltimore,  MD  21235. 

Social  Security  Administration,  CMfice  of 
System  Requirements,  6401  Security 
Boulevard,  Baltimore,  HID  nZSS. 

Social  Security  Administration,  Office  of 
Central  Records  Operations,  Metro 
West  Building,  300  North  Greene 
Street.  Baltimore,  MD  21201. 
Records  also  may  be  located  at 

contractor  sites  (contact  the  system 

manager  at  the  address  below  for 

contractor  addresses). 


CA- 

•vsmc 

Any  person  who  has  been  issued  a 
Social  Security  number  (SSN)  and  who 
may  or  may  not  have  earnings  under 
Social  Security:  or  any  person 
requesting,  reporting,  changing  and/or 
inquiring  about  earnings  information:  or 
any  person  having  a  vested  interest  in  « 
private  pension  fund. 

caTcoomES  of  mcoRos  in  the  cystem: 

This  system  contains  records  of  every 
SSN  bolder,  his/her  name,  date  of  birth, 
sex,  and  race  and  a  summary  of  his/her 
yearly  earnings  and  quarters  of 
coverage:  special  employment  codes 
(i.e.,  self-employment,  military, 
agriculture,  and  railroad);  benefit  status 
infoimatioa:  employer  identification 
(i.e.,  employer  identlBcation  numbers 
and  pension  plan  numbers);  minister 
waiver  forms  (i.e.,  forms  filed  by  the 
clergy  for  the  election  or  waiver  of 
coverage  under  Social  Security  Act  (the 
Act));  correspondence  received  from 
individuals  pertaining  to  the  above- 
mentioned  items;  the  replies  to  such 
correspoodence:  and  pension  plan 
information  (i.e.,  nature,  form,  and 
amount  of  vested  benefits). 

AUTHOWTY  HM  KMINTCHAHCI  OP  THi 


Sections  205(a)  and205(cKZ)  of  the 
Act,  the  Federal  Records  Act  of  1090  (64 
StaL  583).  aod  the  Employee  Retireoaent 
Income  Security  Act  of  1974  (Public  Law 
93-406). 


This  system  is  used  for  the  fbtlowing 
purposes: 

•  As  a  primary  woridiq  record  file  of 
all  SSN  holders 

•  As  a  quarterly  record  detail  file  to 
provtde  fi^  data  in  wage  Investigation 
cases; 

•  To  provide  information  for    . 
determining  amount  of  benefits; 

•  To  record  all  incorrect  or 
incomplete  earnings  items; 

•  To  reinstate  incorrectly  or 
incompletely  reported  earnings  items; 

•  To  record  the  latest  employer  of  a 
wage  earner 

•  For  statistical  studies: 

•  For  identification  of  possible 
overpayments  of  benefits; 

•  For  Identification  of  tndividaals 
entitled  to  additional  benefits; 

•  To  provide  information  to 
employers/former  employers  for 
correcting  or  reoonstnicting  eaminga 
records  and  for  Social  Security  tax 
purposes; 

•  To  provide  workers  and  aetf- 
employed  individuals  with  earnings 
statements  or  quarters  of  coverage 
statements; 

•  To  provide  information  to  Health 
and  Human  Services  (HHS)  Audit 
Agency  for  auditing  benefit  payments 
under  Social  Security  programs; 

•  To  provide  information  to  the 
National  Institute  for  Occupational 
Safety  and  Health  for  epidemiological 
research  atudies  required  by  the 
Occupational  Health  and  Safety  Act  of 
1974; 

•  To  assist  the  Social  Secinity 
Administration  (SSA)  in  responding  to 
general  inquiries  atxHit  Social  Security, 
including  earnings  or  adjustments  to 
earnings,  and  in  preparing  responses  to 
subsequent  inquiries;  and 

•  To  store  minister  waivers,  thus 
preventing  erroneous  payment  of  Social 
Security  benefits. 

ROUTINE  USES  OP  NBCOKM  MANiTAWSO  M 
TME  SYSTEM,  INCUJOmO  CATEOOMIS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  uses: 

Diacloaure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  To  employers  or  former  employers, 
including  State  Security  administrators, 
for  correcting  and  reconstructing  State 
employee  earnings  records  and  for 
Social  Security  purposes. 

2.  To  the  Department  of  the  Treasury 
for 

(a)  Investigating  the  alleged  forgery, 
or  unlawfol  negotiation  of  Social 
Security  checks;  and 

(b)  Tax  administration  as  defined  in 
26  U.SX:.  6103  of  the  Internal  Revenue 
Code  (IRC). 


1  To  the  Raib^Md  Retirement  Board 
(RRB)  for  admintstering  provisions  of 
the  Railroad  Retirement  and  Social 
Security  Acts  relating  to  railroad 
emplojrmenL 

.  4.  To  tlw  Department  of  {ustioe  (DO{) 
(Federal  Bureau  of  investigatioa  and 
United  States  attorneys)  for 
investigating  and  prosecuting  violatioas 
of  the  Act 

5.  To  a  contractor  for  the  puipose  of 
collating,  evaluating,  analyring. 
aggregating  or  otherwise  refining 
records  when  the  SSA  contracts  with  a 
private  firm.  (The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such 
records.) 

6.  To  the  Department  of  Energy  for 
their  study  of  low-level  radiation 
exposure. 

7.  To  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  the  subject  of  a  record. 

&  To  the  Department  of  State  for 
administering  the  Act  in  foreign 
countries  through  services  and  facilities 
of  that  agency. 

9.  To  ti^e  American  Institute  on 
Taiwan  for  administering  the  Act  in 
Taiwan  through  services  and  facilities  of 
that  agency. 

10.  To  the  Department  of  Veterans 
Affairs  (DVA)  Regional  Office  for 
administering  the  Act  in  the  Philippines 
through  services  and  facilities  of  that 
agency. 

11.  To  the  Department  of  Interior  for 
administering  the  Act  in  the  Trust 
Territory  of  the  Pacific  Islands  through 
services  and  facilities  of  that  agency. 

12.  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibility 
considerations. 

13.  To  DOJ,  a  court  or  other  tribunal 
or  another  party  before  such  tribunal 
when: 

(a)  SSA.  any  component  thereot  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so]  has 
agreed  to  represent  the  employer,  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  sudi  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DO),  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  dtsdosure  is 
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compatible  with  the  purpose  for  which 
the  records  were  collected. . 

Wage  and  oth^  information  which 
are  subject  to  thej  disclosure  provisions 
of  the  IRC  (26  U.S.C.  6103)  will  not  be 
disclosed  under  t  lis  routine  use  unless 
disclosure  is  expi  essly  permitted  by  the 
IRC. 

14.  In  response  to  legal  process  or 
interrogatories  raating  to  the 
enforcement  of  ai  individual's  child 
support  alimony  obligations,  as  required 
by  section  459  and  461  of  the  Act. 

15.  Information^ necessary  to 
adjudicate  claima  Rled  under  an 
international  Social  Security  agreement 
that  the  United  Slates  has  entered  into 
pursuant  to  section  233  of  the  Act  may 
be  disclosed  to  a  foreign  country  which 
is  a  part  to  that  agreement. 

16.  To  Federal.  State,  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  SSN's  used  in 
administering  cash  or  noncash  income 
maintenance  prog  rams  or  health 
maintenance  prog  rams  (including 
programs  under  tl  le  Act). 

17.  Information  pertaining  to  wages 
and  self-employm  ent  income  may  be 
disclosed  in  respc  nse  to  requests  from 
State  welfare  agencies  in  accordance  26 
U.S.C.  6103(1)(7)  f(  ir  determining  an 
individual's  eligibility  for  aid  or  services 
under  State  plans  for  Aid  to  Families 
with  Dependent  C  hildren  and  the 
amount  of  such  aid  or  services. 

18.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
from  self-employr  lent,  wages,  payments 
of  retirement  inco  me  which  have  been 
disclosed  to  SSA  end  business  and 
employment  addrtsses)  may  be 
disclosed,  upon  request,  to  officers  and 
employees  of  the  Department  of 
Agriculture  in  acc3rdance  with  26  U.S.C. 
6103(1)(7)  for  purpjses  of,  and  to  the 
extent  necessary  in  determining: 

(a)  An  individu<  il's  eligibility  for 
benefits,  or 

(b)  The  amount  of  benefits 
under  the  Food  St  imp  Program 
established  under  the  Food  Stamp  Act 
of  1977. 

19.  Tax  return  iiformation  (e.g., 
information  with  iespect  to  net  earnings 
from  self-employment,  wages,  payments 
of  retirement  incofne  which  have  been 
disclosed  to  SSA  ind  business  and 
employment  addresses)  may  be 
disclosed,  upon  wHtten  request,  to 
officers  and  employees  of  a  State  food 
stamp  agency  in  accordance  with  26 
U.S.C.  6103(1)(8)  for  purposes  of.  and  to 
the  extent  necessiry  in  determining 

(a)  An  individui  I't  eligibility  for 


benefits,  or 
(bj  The  amount 


sf  benefits 
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under  the  Food  Stamp  Program 
established  under  the  Food  Stamp  Act 
of  1977. 

20.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
from  self-employment,  wages,  payments 
of  retirement  income  which  have  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  written  request,  to 
appropriate  officers  and  employees  of  a 
State  or  local  child  support  enforcement 
agency  in  accordance  with  26  U.S.C. 
6103(1)(7]  for  the  purpose  of,  and  to  the 
extent  necessary  in 

(a)  Establishing  and  collecting  child 
support  obligations  from  individuals 
who  owe  such  obligations,  and 

(b)  Locating  those  individuals 
under  a  program  established  under  title 
rVD  of  the  Act  (42  U.S.C.  651ff). 

21.  The  fact  that  a  veteran  is  or  is  not 
eligible  for  retirement  insurance  benefits 
under  the  Social  Security  program  may 
be  disclosed  to  the  Office  of  Personnel 
Management  (0PM)  for  its  use  in 
determining  a  veteran's  eligibility  for  a 
civil  service  retirement  annuity  and  the 
amount  of  such  annuity. 

22.  Employee  and  employer  name  and 
address  information  may  be  disclosed  to 
DO]  (Immigration  and  Nat\iralization 
Service)  for  the  purpose  of  informing 
that  agency  of  the  identities  and 
locations  of  aliens  who  appear  to  be 
illegally  employed. 

23.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of 
assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

24.  Information  derived  from  this 
system  may  be  disclosed  to  OPM  for  the 
purpose  of  computing  civil  service 
annuity  onsets  of  civil  service 
annuitants  with  military  service  or  the 
survivors  of  such  individuals  pursuant  to 
provisions  of  section  307  of  Public  Law 
97-253. 

25.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibiUties  tmder  44  U.S.C.  2904  and 
2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984. 


26.  Disclosure  of  tax  return 
information  will  be  made  to  OPM,  upon 
OPM's  written  request,  for  the  purpose 
of  administering  the  Civil  Service  and 
Federal  Employees  Retirement  Systems 
in  accordance  with  Chapters  83  and  84 
of  Title  5,  United  States  Code. 

27.  Upon  written  request,  SSA  will 
disclose  tax  return  information  to  the 
Department  of  Veterans  Affairs  for 
purposes  of  and  to  the  extent  necessary 
for  determining  eligibility  for,  or  the 
amount  of  benefits  under  the  following 
programs: 

(a)  Any  needs-based  pension  provided 
under  chapter  15  of  title  38,  United 
States  Code,  or  under  any  other  law 
administered  by  the  Secretary  of 
Veterans  Affairs; 

(b)  Parents '  dependency  and 
indemnity  compensation  provided  under 
section  415  of  title  38,  United  States 
Code; 

(c)  Health-care  services  furnished 
under  section  eiO(a)(l)(I),  610(a)(2). 
610(b),  and  612(a)(2)(B)  of  title  38;  and 

(d)  Compensation  paid  under  chapter  ' 
11  of  title  38,  United  States  Code  at  the 
100 percent  rate  based  solely  on 
unemployability  and  without  regard  to 
the  fact  that  the  disability  or  disabilities 
are  not  rated  as  100  percent  disabling 
under  the  rating  schedule. 

The  tax  return  information  which  may 
be  disclosed  under  this  paragraph 
includes  wages,  net  earnings  from  self- 
employment,  payments  of  retirement 
income  which  have  been  disclosed  to 
SSA  and  business  and  employment 
addresses,  except  that  information  on 
payments  of  retirement  income  will  not 
be  disclosed  for  use  with  respect  to 
programs  described  in  subparagraph 
(d). 

MUOES  AND  PRACTICES  FOM  STOIUNO, 
HmiKVmO,  ACCESSINO  AND  OI8POSINO  OP 
RECORDS  IN  THE  SYSTEM: 

Storage:  Records  in  this  system  are 
maintained  as  paper  forms, 
correspondence  in  manila  folders  on 
open  shelving,  paper  lists,  punchcards, 
microfilm,  magnetic  tapes,  and  discs 
with  online  access  files. 

RCTRieVABIUTY: 

Records  in  this  system  are  indexed  by 
SSN.  name,  and  employer  identification 
number. 

Safeguards:  Safeguards  for  automated 
records  have  been  established  in 
accordance  with  the  HHS  Information 
Resources  Management  Manual,  Part  6, 
Automated  Information  Systems 
Security  Program  Handboolc.  This 
includes  maintaining  the  magnetic  tapes 
and  discs  within  an  enclosure  attended 
by  security  guards.  Anyone  entering  or 
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leaving  this  enclosure  miMt  have  a 
special  badge  issued  oaly  to  authorized 
personnel. 

For  computerized  records 
electronically  transmitted  between 
Central  Office  and  field  office  locations 
(induding  organizations  administering 
SSA  programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 
personnel  who  have  a  need  for  the 
information  in  the  perfonnance  of  their 
o^icial  duties. 

Expansion  and  improvement  of  SSA's 
telecommunications  systems  has 
resulted  in  the  acquisition  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters 
to  permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
permit  ttte  identification  of  terminal 
users. 

WHIIIIOW  *MD  WSPOSMJ 

All  paper  forms  and  cards  are 
retained  until  they  are  filmed  or  an 
entered  on  tape  and  their  accuracy  is 
verified.  Then  they  are  destroyed  by 
shredding.  All  tapes,  discs,  and 
microfilm  files  are  updated  periodically. 
The  out-of-date  magnetic  tapes  and 
discs  are  erased.  The  out-of-date 
microfilm  is  shredded. 

SSA  retains  correspondence  1  year 
when  it  concerns  documents  returned  to 
an  individual,  denials  of  confidential 
information,  release  of  confidential 
information  to  an  authorized  third  party 
and  undeliverable  material,  for  4  years 
when  it  concerns  information  and 
evidence  pertaining  to  coverage,  wage, 
and  self-employment  determinations  or 
when  the  statute  of  limitations  is 
involved,  and  permanently  when  it 
affects  future  claims  development 
especially  coverage,  wage,  and  self- 
employment  determinations. 
Correspondence  is  destroyed,  when 
appropriate,  by  shredding. 

SYSTEM  IIANAOCR(S)  AND  AOORSSS: 

Director,  Office  of  Pre-Claims 
Requirements,  Office  of  Systems 
Requirements,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235. 

NOTmCATKM  MOCCOURC: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him/her  by  providing  his/her  name, 
signature  and  SSN  or,  if  the  SSN  is  not 
known,  name,  signature,  date  and  place 
of  birth,  mover's  maiden  name  and 
father's  name  to  the  address  shown 


under  system  manager  and  by  referring 
to  this  system.  (Furnishing  the  SSN  is 
voluntary,  but  it  will  make  searching  for 
an  individuars  record  easier  and  avoid 
delay.) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identify. 
Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e^g.,  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth, 
and  address  in  order  to  establish 
identity,  plus  any  additional  information 
specified  in  this  section.  These 
procedures  are  in  accordance  with  HHS 
Regulations  45  CFR  part  5b. 

HicowD  Access  Moccouncs: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  specify 
the  record  contents  they  are  seeking. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 


Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record,  specify  the  information  they 
are  contesting  and  state  the  corrective 
action  son^t  and  the  reasons  for  the 
correction  widi  supporting  justification. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 


iCATcoonm: 

SSN  applicants,  employers  and  self- 
employed  individuals;  DO]  (Immigration 
and  Naturalization  Service);  the 
Department  of  Treasury  (Internal 
Revenue  Service];  an  existing  system  of 
records  maintained  by  SSA,  the  Master 
Beneficiary  Record  (09-60-0090): 
correspondence,  replies  to 
correspondence,  and  earnings 
modifications  resulting  from  SSA 
internal  processes. 


SYSTEMS  EXEMFTB)  FROM  CCHTMN 
PROVISIONS  OP  VMS  ACR 

None. 

(FR  Doc.  91-22375  Filed  9-17-81: 8:45  am] 

SNJJNO  COOC  41W-2t 


DEPARTMENT  OF  THE  IffTERIOR 
Bureau  of  Land  Management 

[10-050-4351-08] 

Shoshone  Dietrict  Advisory  CouncN 
and  Grazing  Advisory  Board;  Meetlnga 

agency:  Bureau  of  Land  Management 

(BLM):  Interior. 

ACTKNC  Notice  of  meetings. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  topics  for  a 
meeting  of  the  Shoshooe  (Idaho)  District 
Advisory  Council  and  the  District 
Grazing  Advisory  Board. 

DATES:  The  District  Advisory  Council 
will  meet  Thursday.  October  24, 1991. 
The  District  Grazing  Advisory  Board 
will  meet  Wednesday,  October  30, 1991. 
ADDRESSES:  BLM  Shoshone  District 
Office,  400  West  F  Street  Shoshone,  ID 
83352. 

FOR  njRTMER  INFORMATION  CONTACT: 

District  Manager  May  Gaylord.  P.O.  Box 
2-B,  Shoshone.  ID  83352.  Telephone  (208) 
886-2206  or  FTS  554-6110. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  topics  for  the  meetings  include 
the  following  items: 

District  Advisory  Coandl 

1.  Bennett  Hills  Resource  Management 
Plan  update. 

2.  Tour  of  the  Thorn  Creek  Fire 
Rehabilitation. 

3.  Any  other  itpms  of  interest 

District  Grazing  Board 

1.  Bennett  Hills  Resource  Management 
Plan  update. 

2.  Review  of  Range  Improvement 
Projects  for  Fiscal  Year  1992  and  1993. 

3.  Greenstripping  projects  scheduled 
for  construction  in  Fiscal  Year  1992. 

4.  The  Interior  Appropriations  Bill  and 
its  implications  for  range  improvement 
funding. 

5.  Any  other  items  of  interest. 
The  Shoshone  District  Advisory 

Council  is  established  under  section  309 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (Pub.  L  94-579; 
U.S.C.  1701  et  seq.)  as  amended. 
Operation  and  administration  of  the 
Council  will  be  in  accordance  with  the 
Federal  Advisory  Committee  Act  of  1972 
(Pub.  L  92-463;  5  U.S.C  appendix  1)  and 
Department  of  Interior  regulations, 
including  43  CFR  part  1784.  Operation 
and  administration  of  the  Grazing 
Advisory  Board  will  be  in  accordance 
with  the  Federal  Advisory  Council 
Conmiittee  Act  of  1972  (Pub.  L.  92-463: 
U.S.C,  appendix  1]  and  Department  of 
Interior  regulations,  induding  43  CFR 
part  1984. 

The  meetings  are  open  to  the  public. 
Anyone  may  present  oral  statements  or 
may  file  a  written  statement  with  the 
District  Management  regarding  matters 
on  the  agenda.  Oral  statements  will  be 
limited  to  ten  minutes. 

Anyone  wishing  to  make  an  oral 
statement  should  notify  the  District 
Manager  by  October  21, 1991.  Records  of 
the  meetings  will  be  available  in  the 
Shoshone  District  Office  for  public 
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inspection  or  copying  within  30  days 
after  the  meetings. 

Dated:  September  9. 1991. 
Mary  C  Gaylord. 

District  Manager. 

|FR  Doc.  91-22417 1'iled  9-17-91;  8:45  amj 
MJJNQ  COM  4310-0^ 


Bureau  of  Mfnei  i 


Meeting  of  tt>e  Advisory  Committee 
on  Mining  and  Mineral  Resources 
Research 

The  Advisory  [Committee  on  Mining 
and  Mineral  Resi  >urce8  Research  will 
meet  from  8  a.m.  to  5  p.m.  (or  completion 
of  business]  on  lluesday,  October  29, 
1991,  in  the  Hornlsland  Room,  Holiday 
Inn,  2400  Beach  Koad,  Biloxi,  Mississippi 
39531.  An  integral  part  of  the  meeting  is 
a  review  of  the  facilities  and  equipment 
of  the  Marine  Minerals  Generic  Mineral 
Technology  Center  on  Wednesday 
morning,  Octobe^  30,  at  the  docks  of  the 
Marine  Educatio^  Center,  115  Beach 
Road,  Biloxi.  The  primary  purposes  of 
the  meeting  are  the  review  of  the  Marine 
Minerals  Technology  Generic  Mineral 
Technology  Center  and  the  completion 
and  signing  of  tht  Report  to  Congress/ 
National  Plan.  The  proposed  agenda  is: 

1.  Welcome  and  introductions. 

2.  Approval  of  |the  minutes  of  the 
meeting  of  October  10, 1991. 

3.  Review  and  approval  of  the  Report 
on  the  Review  of]  the  Respirable  Dust 
Generic  Mineral  iTechnology  Center. 

4.  Review  of  the  Marine  Minerals 
Technology  Generic  Mineral  Technology 
Center. 

5.  Consideratio  n  of  a  draft  report  on 
the  review  of  the  Marine  Minerals 
Generic  Mineral  technology  Center. 

6.  Approval  anti  signing  of  the  Report 
to  Congress/Natibnal  Plan. 

7.  New  busine^. 

This  meeting  is  open  to  the  public 
with  seating  for  visitors  on  a  first-come, 
first-served  basisL  Written  statements 
concerning  agenda  subjects  and  the 
operation  of  the  Mineral  Institute 
program  are  wek  ome.  Visitors  having 
written  statemen  s  to  put  before  the 
Committee  or  wh|o  wish  to  address  the 
Committee  should  inform  Dr.  Ronald  A. 
Munson,  Chief,  Office  of  Mineral 
Institutes,  Bureai^  of  Mines,  Mail  Stop 
1020,  2401  E  Street  NW.,  Washington. 
DC  20241.  phone  [202)  634-1328.  FAX 
(202)  634-2208,  BfTNET  MININSTS  @ 
GWUVM,  no  later  than  noon.  Friday, 
October  25, 1991 


JMI 


Dated:  September  13. 1991. 
T.S.Ary, 
Director. 
(FR  Doc.  91-22443  Filed  9-17-91;  8:45  am) 
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Meeting  of  the  Advisory  Committee 
on  Mining  and  Mineral  Resources 
Research 

The  Advisory  Committee  on  Mining 
and  Mineral  Resources  Research  will 
meet  from  8  a.m.  to  5  p.m.  (or  completion 
of  business)  on  Thursday,  October  10, 
1991,  in  the  Secretary's  Conference 
Room  (room  5160),  Interior  Building, 
1849  C  Street,  NW.,  Washington.  DC. 
The  primary  purpose  of  the  meeting  is 
the  preparation  of  the  annual  report  of 
the  Committee  to  the  Secretary,  the 
President,  and  Congress.  The  proposed 
agenda  is: 

1.  Welcome  and  introductions. 

2.  Approval  of  the  minutes  of  the 
meeting  of  April  2, 1991. 

3.  Review  of  legislation  of  interest  to 
the  Committee. 

4.  Review  and  approval  of  1991  grants. 

5.  Review  and  approval  of  the  Report 
on  the  Review  of  the  Communication 
Generic  Mineral  Technology  Center. 

6.  Review  and  discussion  of  the 
Interim  Report  on  the  Respirable  Dust 
Generic  Mineral  Technology  Center. 

7.  Annual  report. 

8.  New  business. 

This  meeting  is  open  to  the  public 
with  seating  for  visitors  on  a  first-come, 
first-served  basis.  Written  statements 
concerning  agenda  subjects  and  the 
operation  of  the  Mineral  Institute 
program  are  welcome.  Visitors  having 
written  statements  to  put  before  the 
Committee  or  who  wish  to  address  the 
Committee  should  inform  Dr.  Ronald  A. 
Munson,  Chief.  Office  of  Mineral 
Institutes,  Bureau  of  Mines.  Mail  Stop 
1020,  2401  E  Street  NW..  Washington. 
DC  20241.  phone  (202)  634-1328.  FAX 
(202)  634-2208,  BITNET  MININSTS  @ 
GWUVM,  no  later  than  noon. 
Wednesday,  October  9, 1991. 

Dated:  September  11. 1991. 
TSAry. 
Director. 
|FR  Doc  91-22444  Filed  9-17-91: 8:45  amj 
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Minerals  Management  Servic* 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperworlc 
Reduction  Act 

The  justification  for  the  collection  of 
information  listed  below  has  been 


submitted  to  the  O^ice  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
justification  and  related  information 
may  be  obtained  by  contacting  Jeane 
Kalas  at  303-231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  bureau 
clearance  officer  at  the  telephone 
number  listed  below  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503.  telephone  202-395-7340. 

Title:  Information  Collection  Related 
to  Delegation  of  Authority  to  States. 

Abstract:  The  Secretary  of  the  Interior 
is  authorized  to  enter  into  agreements 
delegating  to  States  the  authority  and 
responsibility  for  conducting  royalty 
inspections,  audits,  and  investigations 
with  respect  to  Federal  and  Indian  lands 
within  the  State.  To  be  considered  for  a 
delegation  of  authority,  the  State  must 
submit  a  petition  to  the  Secretary 
detailing  the  State's  ability  to  comply 
with  delegation  requirements.  While 
working  under  a  delegation  of  authority, 
the  State  must  submit  quarterly  progress 
reports  and  quarterly  vouchers  claiming 
100  percent  reimbursement  for  the  cost 
of  eligible  activities. 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  States. 

Estimated  Completion  Time:  302 
hours. 

Annual  Responses:  9. 

Annual  Burden  Hours:  2.718. 

Bureau  Clearance  Officer:  Dorothy 
Christopher  703-787-1239. 

Dated:  |une  26, 1991. 
Lucy  R.  Querques.  —.---- 

Acting  Associate  Director  for  Royalty 

ManagemenL 

[FR  Doc.  91-22418  Filed  9-17-91;  8:45  am] 
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National  Parle  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  7, 1991.  Pursuant  to  S  60.13  of 
36  CPU  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington,  DC 
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20013-7127.  Written  comments  should 
be  submitted  by  October  3. 1991. 
Carol  D.  Shull 
Chief  of  Registration.  National  Register. 

NEW  MEXICO 

Eddy  County 

Sipple— Hard  Building.  331  W.  Main  SU 
Artesia,  91001503 

NEW  YORK 

Tompkins  County 

Cascadilla  School  Boathouse,  S.  shore  of 
Cayuga  L.ake  at  the  mouth  of  Fall  Ctm 
Stewart  Park.  Ithaca.  91001498 

PUERTO  RICO 

Ponc«  Municipality 

Hacienda  Buena  Vista  Agricultural  Museum. 
PR  la  Kilometer  16.8.  N  of  Corral  Viejo,  Bo. 
Magueyes,  Corral  Viejo  vicinity,  91001499 

San  )uan  Municipality 

House  at  659  Concordia  Street,  659  Concordia 

St.,  Miramar.  91001501 
House  at  663  La  Paz  Street,  663  La  Paz  St.. 

Miramar.  91001500 
House  at  665  McKinley  Street  665  McKinley 

St.,  Miramar,  91001502 

SOUTH  CAROUNA 

BamlMig  County 

Copeland  House.  SC  Secondary  Rd.  389.  .3 
mi.  S  of  jet.  with  SC  64.  Ehrhardt  vicinity. 
91001494 

WASHINGTON 

Chelan  County 

Ruby  Theater  (Movie  Theaters  in 

Washington  State  MPS).  135  E.  Woodin 
Ave.,  Chelan.  91001495 

Lewis  County 

St.  Helens  Hotel  (Chehalis  MPS).  440  N. 
Market  Blvd..  Chehalis,  91001497 

[FR  Doc.  91-22408  Filed  9-17-91: 8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  337-TA-337-TA-327] 

Certain  Food  Traya  With  Lockabia 
Lids;  Initial  Determination  Terminating 
Respondent  on  ttta  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement:  Par- 
Pak.  Ltd.    

SUPrLEMCNTARY  INFORMATION:  This 
investigation  is  being  conducted 


pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
oncer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  September  13, 1991. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

wmTTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street,  SW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  September  13. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  91-22486  Filed  9-17-91:  8:45  am] 

BIUJNO  COOC  7D20-43-M 

[Inveetigatlon  No.  303-TA-21  (Final)] 

Gray  Portland  Cement  and  Cement 
Clinker  From  Venezuela 

AQCNCV:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  final 
countervailing  duty  investigation. 


summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
303-TA-21  (Final)  under  section  303  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1303) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Venezuela  of  gray  portland 
cement  and  cement  clinker,  provided  for 
in  subheadings  2523.29.00  and  2523.10.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

Pursuant  to  a  request  froin  petitioner 
under  section  705(a)(1)  of  the  act  (19 
U.S.C  11671d(a)(l)).  Commerce  has 
extended  the  date  for  its  final 
determination  to  coincide  with  that  to 
be  made  in  the  ongoing  antidumping 
investigation  on  gray  portland  cement 
and  cement  clinker  from  Venezuela. 
Accordingly,  the  Commission  will  not 
establish  a  schedule  for  the  conduct  of 
the  countervailing  duty  investigation 
until  Commerce  makes  a  preliminary 
determination  in  the  antidumping 
investigation  (currently  scheduled  for 
October  28, 1991). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201,  as  amended  by  56  FR  11918,  Mar. 
21, 1991),  and  part  207,  subparts  A  and  C 
(19  CFR  part  2007,  as  amended  by  56 
F.R.  11918,  Mar.  21, 1991). 
EFFECTIVE  DATE:  August  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  acces  to  the  Commission  should 
contact  the  Office  of  the  Secretary  at 
202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  703  of  the  act  (19  U.S.C. 
1671b)  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  gray  portland  cement 
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and  cement  clinker.  The  investigaticm 
was  requested  in  a  petition  Hied  on  May 
21. 1991.  by  the  Ad  Hoc  Committee  of 
Fliuida  Prodttcen  of  Gray  Portland 
Cement  Washington,  DC 

Participation  in  the  Investigadon  and 
Public  Service  list 

Persons  wishing  to  particpate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Cemmission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives.  Who  are  parties  to  this 
investigation  upc  n  the  expiration  of  the 
period  for  Hling  <  ntries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (6PI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  ^st 

Pursuant  to  section  207.7(a)  of  the 
Conunission's  rujes,  the  Secretary  will    . 
make  BPI  gathered  in  this  fmal 
investigation  available  to  authorized 
applicants  undenthe  APO  issued  in  the 
investigation,  provided  that  the 
application  is  msjde  not  later  than 


twenty -one  (21)  > 
publication  of  thl 


|ays  after  the 
notice  in  the  Federal 
Register.  A  sepaijate  service  list  will  be 
maintained  by  th  e  Secretary  for  those 
parties  authorize  i  to  receive  BPI  under 
the  APO. 


[Investigation  No. 


AutlMrity:  This 

conducted  under 
1930,  title  VII.  This 
pursuant  to  {  207.2^ 
rules. 

Issued:  Septemt>4r 

By  order  of  the 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  91-22487  Filed  9-17-91;  8:45  am] 
BiLLmo  cooe  7oao-«3 « 


ii  ivestigation  is  being 
81  ithority  of  the  Tariff  Act  of 
notice  is  published 
of  the  Commission's 

la  1991. 
I  Cljmmission. 


332-313] 


Tuna;  Current  Issues  Affecting  ttie  U.S. 
Industry 

agency:  United  itates  International 

Trade  Commission. 

ACTION:  Notice  of  investigation,  public 

hearing,  and  reqijest  for  comments. 

EFFECTWE  DATE:  September  5, 1991. 
summary:  Following  the  receipt  on  July 
29. 1991.  of  a  request  from  the 
Committee  on  Fiiance,  U.S.  Senate,  the 
Commission  instituted  investigation  No. 
332-313  under  settion  332(g)  of  the  Tariff 
Act  of  1930  (19  UfS.C.  1332(g))  for  the 


JMI 


porpose  of  providing  the  following,  to 
the  extent  poaaible.  on  current  issues 
affecting  the  U.S.  tuna  industry: 

1.  A  discussion  of  the  "dolphin-safe" 
issue,  including  its  background,  relevant 
company  policies  and  Government 
legislation,  relevant  treaty  obligations  of 
the  United  States  as  a  signatory  to  the 
Inter- American  tropical  Tuna 
Commission  and  the  General  Agreement 
on  Tariffs  and  lYade,  and  an  analysis  of 
the  effects  of  the  dolphin-safe  issue  on 
U.S.  tuna  production,  trade,  and 
consumption; 

2.  A  discussion  of  international 
flshery  access  issues  relating  to  tuna, 
including  a  discussion  of  the  treatment 
of  tuna  in  the  U.S.  and  foreign  fishery 
conservation  zones,  fishery  access 
treaties  and  negotiations,  and  other 
relevant  information; 

3.  A  discussion  of  recent  technological 
developments,  such  as  the  domestic 
processing  of  imported  tuna  loins,  with  a 
description  of  the  effect  of  such 
developments  on  U.S.  tuna  production 
and  trade;  and 

4.  A  protile  of  the  U.S.  tuna  industry 
and  market,  including  information  on 
levels  and  trends  in  U.S.  production, 
consumption,  trade,  and  prices  for  both 
domestic  and  raw  tuna,  the  number  of 
operations,  employment  and  wages, 
capacity  utilization,  financial 
experience,  sources  of  raw  tuna  used  by 
the  processing  sector,  sources  of 
imported  canned  and  raw  tuna, 
productivity,  and  changes  in  industry 
structure  such  as  ownership  changes. 

As  requested  by  the  Finance 
Committee,  the  Commission  will  seek  to 
report  the  results  of  its  investigation  by 
July  31, 1991 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Corey  ((202)  205-3327), 
Agriculture  Division,  OfHce  of 
Industries,  U.S.  International  Trade 
Commission.  For  information  on  the 
legal  aspects  of  this  investigation, 
contact  William  Gearhart  ((202)  205- 
3091)  of  the  Office  of  the  General 
Counsel.  Hearing-impaired  persons  can 
obtain  information  on  this  investigation 
by  contacting  the  Commission's  "TOD 
terminal  on  (202)  205-1810. 
PUBUC  HEARING:  A  public  hearing  in 
connection  with  this  investigation  will 
be  held  at  a  time  and  place  to  be 
announced.  All  persons  will  have  the 
right  to  appear  by  counsel  or  in  person, 
to  present  information,  and  to  be  heard. 
WRnTEN  SUBMISSIONS:  Interested 
persons  may  submit  written  statements 
concerning  the  investigation.  To  be 
assured  of  consideration,  written 
statements  must  be  received  by  the 
close  of  business  on  April  15, 1992. 
Commercial  or  Hnancial  information 


that  a  snbmitter  desires  die  Commission 
to  treat  as  confidential  must  be 
submitted  on  separate  sheets  of  paper, 
each  clearly  marked  "Confidential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  to  the 
requirements  of  S  201.6  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary,  U.S. 
International  Trade  Commission,  500  B 
St.  SW.  Washington,  DC  20436. 

Issued:  September  6, 1001. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc  91-22488  Filed  &-17-«l;  tM  am] 

BILUNQCOOE  7<»HI2-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
0MB  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  dociunents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Darlene  Proctor  (202)  275-7322. 
Comments  regarding  this  information 
collection  should  be  addressed  to 
Darlene  Proctor,  Interstate  Commerce 
Commission,  Room  2203,  Washington, 
DC  20423  and  to  Wayne  Brough,  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Type  of  Clearance:  New  Collection. 

Bureau/Office:  Office  of  Proceedings. 

Title  of  Form:  Requirement  that  maps 
be  submitted  in  all  Abandonment 
Exemption  proceedings. 

OMB  Form  Number  3120-. 

Agency  Form  No.:  N/A. 

Frequency:  At  discretion  of  Applicant. 

No.  of  Respondents:  139. 

Total  Burden  Hours:  1  hour  per 
response.  139  Estimated  total  Annual 
Burden  hours. 
Sidney  L.8tiicklami.Jr„ 
Secretary.  , 

[FR  Doc.  01-22400  Hied  9-17-01;  8:45  am] 

SKJJNO  coos  7«t»-*V« 
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(El  Part*  No.  3S8  (8ub-Na  22)] 

Intrastate  Rail  Rata  Authority— New 
Mexico 

AQENCY:  Interstate  Commerce 
Commission. 

action:  Extension  of  provisional 
recertification. 

summary:  By  decision  served  March  13, 
1990,  the  Commission  granted  180-day 
provisional  recertification  for  New 
Mexico,  through  its  State  Corporation 
Commission,  to  regulate  intrastate  rail 
rates,  practices,  and  procedures  pending 
filing  of  its  application  for  recertification 
pursuant  to  State  Intrastate  Rail  Rate 
Authority,  5  I.C.C.2d  680  (1989).  On 
September  13, 1990,  and  again  on  March 
18, 1991,  the  Commission  extended  the 
provisional  recertiHcation  for  another 
180  days.  Pursuant  to  a  request  from  the 
State,  the  Commission  grants  another 
extension  so  that  New  Mexico  can 
complete  modifications  of  its  procedures 
and  prepare  an  application  for 
recertification. 

DATU:  New  Mexico's  provisional 
recertification  is  extended  for  180  days 
from  September  18, 1991. 

FOR  rURTNER  INFORMATION  CONTACT 

Joseph  H.  Dettmar  (202)  275-7245.  [TDD 
for  hearing  impaired-  (202)  275-1721.] 

Decided:  September  13, 1991. 

By  the  Conumssion,  David  M.  Konschnik, 
Director,  Office  of  Proceedinga. 
Sidnay  L  Strickland,  |r.. 
Secretary. 

(FR  Doc.  91-22404  Filed  9-17-91;  8:45  am) 
BtLLNM  COM  in»-»1-M 

[Docket  No.  AB-55  (Sub-Na  389)1 

CSX  Transportation,  Inc; 
At>andonment  Between  Dayton  and 
Arcanum  in  Darke,  Prelile,  and 
Montgomery  Counties,  01^  Findings 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.  to  abandon  28.49- 
miles  of  rail  line:  (a)  Between  milepost 
2.12,  at  Dayton,  and  milepost  26.43,  at 
Arcanum:  and  (b)  Valuations  Stations 
2440  -t-  74  and  2661  -t-  52,  at  Arcanum,  in 
Darke,  Preble,  and  Montgomery 
Counties.  OH.  The  ab^mdonment 
certificate  will  become  efi'ective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 


likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 
Sidney  L.  Strickland,  |r.. 
Secretary. 
[FR  Doc.  91-22401  Filed  9-17-91;  8:45  am] 

MLUNQ  COOC  7036-ei-« 

[Docket  Na  A&-33  (8ub4(o.  mX)l 

Union  Pacific  Raiiroad  Co; 
Abandonment  Exemption  in  Sarpy 
County.  NE 

AOENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
40  U.S.C.  10903-10904  the  abandonment 
by  Union  Pacific  Railroad  of  its  Old 
Main  Line  (now  Millard  Industrial  Lead) 
between  mileposts  16.25  and  17.60,  a 
distance  of  approximately  1.35  miles,  in 
Sarpy  County,  NE,  subject  to  standard 
labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  o^er  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
18, 1991.  Formal  expressions  of  intent  to 
file  an  o^er  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  September  30. 1991,  petitions  to  stay 
must  be  filed  by  October  3, 1991,  and 
petitions  for  reconsideration  must  be 
filed  by  October  15, 1991.  Requests  for  a 
public  use  condition  must  be  filed  by 
September  30, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-33  (Sub-No.  69X)  to: 
(1)  Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission,  Washington.  DC  20423, 

and 
(1)  Petitioner's  representative:  Joseph  D. 

Anthofer,  1416  Dodge  Street  #83a 

Omaha.  NE  68179. 


■  See  Exempt,  of  Rail  AtMDdoamenl — OfTera  of 
Finan.  Aitiit.,  4  l.CC.2d  IM  (1987). 


FOR  FURTNOI  INFORMATION  CONTACT 
loseph  H.  Dettmar  (202)  275-7245.  (TDD 

for  hearing  impaired  (202)  275-1721 1. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.1 

Decided:  September  11. 1991. 

By  the  Commission.  Chairman  Philbin,  Vica 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  )r.. 
Secretary. 
[FR  Doc.  91-22402  Filed  9-17-91;  8:45  am| 

MLUNQ  COM  703S-«1-« 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Telecommunications  Service  Priorfty 
System  Oversigtit  Committer,  Meeting 

The  second  meeting  of  the 
Telecommunications  Service  Priority 
(TSP)  System  Oversight  Committee  will 
convene  Thursday,  October  10  and 
Friday,  October  11, 1991.  The  meeting 
will  be  held  at  the  Citadel.  171  Moultrie 
Street,  Charleston,  South  Carolina,  in 
the  Mark  Clark  Hall,  room  230.  The 
agenda  is  as  follows: 

Dayl 

A.  Approval  of  Bylaws. 

B.  Discussion  of  State  and  Local  Issues. 
C  Report  of  the  TSP  Ad  Hoc  Committee. 

Day  2 

A.  Sponsorship. 

B.  TSP  Program  Offica  Report. 

C  State  Governor  Delegation  of  Invocation 

Authority. 

Anyone  interested  in  attending  should 
notify  LtCol  Paul  Currie,  (703)  692-0274, 
or  Mr  Tom  Bates,  (703)  692-2108.  Also  if 
anyone  desires  to  make  a  presentation, 
please  contact  LtCoI  Currie  and  Mr. 
Bates  by  COB,  October  2. 1991. 
Beverly  Sampson, 
Federal  Register  Liaison  Officer. 
Dannis  I.  Parsons, 

Captain.  USN  Assistant  Manager  NCS  foint 
Secretariat. 

(FR  Doc.  91-22407  Filed  9-17-91;  B>I5  em) 
WLUNO  coot  M10-SMI 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HfUMANITIES 

Challenge/ Advai^cement  Advisory 
Panel;  Meeting 


!  Advance:  nent 


IICO 


Pursuant  to 
Federal  Advisory 
L  92-463],  as 
given  that  a 
Advancement  Ad  .■ 
Phase  II 
the  National 
held  on  October 
5:30  p.m.  in  room 
Hanks  Center, 
Avenue,  NW., 

A  portion  of  thi 
to  the  public  on 
10  a.m.  The  topic 

The  remaining 
on  October  3  fron: 
October  4  from  9 
the  purpose  of  Pa 
evaluation,  and 
applications  for 
under  the  Nationa 
Arts  and  the 
amended,  includ 
confidence  to  the 
applicants.  In 
determination  of 
1991,  as  amended, 
closed  to  the  publ 
subsection  (c)(4), 
section  552b  of 
Code. 


section  10(a)(2)  of  the 

Committee  Act  (Pub. 
ame  nded.  notice  is  hereby 
meeting  of  the  Challenge/ 
,isory  Panel  (FY  92 
Grant  Section)  to 
Couiicil  on  the  Arts  will  be 
1991  from  9  a.m.- 
1^-07  at  the  Nancy 
Pennsylvania 
Washington,  DC  20506. 
meeting  will  be  open 
Obtober  3  from  9  a.m.- 
vill  be  introductions. 
[  ortions  of  this  meeting 
10  a.m.-5:30  p.m.  and 
.m.-5:30  p.m.  are  for 
el  review,  discussion, 
re  commendation  on 
fijiancial  assistance 
Foundation  on  the 
Humbnities  Act  of  1965,  as 
information  given  in 
jgency  by  grant 
accf  rdance  with  the 

Chairman  of  June  5, 
these  sessions  will  be 
c  pursuant  to 
8)  and  (9)(B)  of 
5,  United  States 


Tg 


tie  I 


Tile 


Any  person  ma 
portions  thereof,  < 
which  are  open  to 
be  permitted  to 
discussions  at  the 
chairman  and  wit 
full-time  Federal 
attendance. 


If  you  need  spedia 
due  to  a  disability 
Office  of  Special 
National  Endowment 
Pennsylvania  Ave  nue 
Washington,  DC  2  3506, 
TTY  202/682-5496 
days  prior  to  the 

Further  information 
this  meeting  can 
Yvonne  M.  Sabine 
Management  Offi 
Endowment  for 
DC  20506,  or  call 


th» 


observe  meetings,  or 
advisory  panels 
the  public,  and  may 
participate  in  the  panel's 
discretion  of  the  panel 
I  the  approval  of  the 
€  mployee  in 


1  accommodations 
please  contact  the 
(Constituencies, 

for  the  Arts.  1100 
NW.. 

,  202/682-5532. 
at  least  seven  (7) 
i^eeting. 

with  reference  to 
obtained  from  Ms. 
Advisory  Committee 
(  er.  National 

Arts,  Washington. 
(b02)  682-5433. 


16, 1991. 


Dated:  September 

Yvonne  M.  Sabine, 

Director.  Council  crtf  Panel  ( 
National  Endowwer,  tfo 

[FR  Doc.  91-22643  F  led  9-17-91;  8:45  am) 

b;ujng  cooc  rssr-oi-^  i 


'  Operations, 
for  the  Arts. 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P,L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  23, 
1991  through  September  6, 1991.  The  last 
biweekly  notice  was  published  on 
September  4, 1991  (56  FR  43801). 

Nodce  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Significant 
Hazards  Consideration  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 


Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW,.  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  18. 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
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also  identify  the  specific  a8pect(a)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  coniference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  facL  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  Intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  Hnal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  ■ 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  cmy  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfHce  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC 
20555.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-3U,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  August 
27.1991 

Description  of  amendments  requesL 
The  proposed  amendment  would  revise 
the  "Technical  Specifications  (TS)  for 
both  Units  1  and  2  to  increase  the 
specified  snubber  functional  testing  and 
service  life  monitoring  surveillance 
intervals  to  accommodate  the  24-month 
fuel  cycles  currently  in  use  at  Calvert 
Cliffs.  This  requested  change  is  based 
on  a  history  of  low  snubber  failure  rates 
and  an  effective  snubber  maintenance 
program.  As  requested  in  Generic  Letter 
(GL)  91-04.  "Changes  In  Technical 
Specification  Surveillance  Intervals  To 
Accommodate  a  24-month  Fuel  Cycle." 
the  licensee  provided  an  evaluation  in 
support  of  the  change  which  concludes 
that  the  effect  on  safety  is  small  and 
does  not  invalidate  any  assumption  in 
the  plant  licensing  basis.  Additionally, 
an  update  is  requested  to  the  Bases  for 
Specification  4.0.2  to  reflect  the 
guidance  provided  in  the  recently  issued 
GL  91-04. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(8).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  snubbers  at  Calvert  Cliffs  have  been 
highly  reliable  as  evidenced  by  a  comparison 
of  failure  rates  with  the  industry  avcraRe. 
Also,  [as  Indicated  by  industry  data]  the 
typical  failure  mechanism  is  not  time 
dependent,  but  is  due  to  outside  influences, 
such  as  poor  installation,  failure  to  maintain 
proper  fluid  level  and  purity,  or  an  ineffective 
seal  maintenance  program.  Further,  the  small 
increase  in  the  surveillance  interval  is 
expected  to  be  offset  by  reducing  the  number 
of  shutdowns  and  potential  challenges  to 
safety  systems  that  would  t>e  required  to 
conduct  the  functional  testing  on  an  18-month 
basis.  The  change  to  the  service  hfe 
monitoring  interval  is  essentially 
administrative  since  the  program  assures  the 
indicated  operating  life  of  the  snubber  will 
not  be  exceeded  prior  to  the  next  review. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
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probability  of  an  a(  cident  previously 
evaluated. 

Also,  the  change  in  the  functional  testing 
and  service  life  mo  litoring  frequency  does 
not  impact  the  resp  }nse  of  any  equipment  to 
previously  analyzei  I  accidents.  Therefore,  the 
proposed  change  d(  les  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previousl)  evaluated. 

(2)  Would  not  crqate  the  possibility  of  a 
new  or  different  tyjje  of  accident  from  any 
accident  previously  evaluated. 

The  revised  testiag  interval  will  continue  to 
demonstrate  the  ability  of  the  equipment  to 
provide  dynamic  lofid  support  during  and 
following  a  seismic  event.  No  new  equipment 
is  being  added  to  the  plant  and  no  change  is 
being  made  in  the  way  existing  equipment  is 
being  operated  or  n^aintained.  Therefore,  the 
proposed  increase  ih  the  snubber  functional 
testing  and  service  life  monitoring  intervals 
does  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

(3)  Would  not  inv  alve  a  significant 
reduction  in  a  marg  n  of  safety. 

The  proposed  ext  >nsion  of  the  snubber 
functional  testing  ai  id  service  life  monitoring 
intervals  continues  :o  provide  protection  of 
the  functional  relial  ility  of  the  systems  which 
the  snubbers  suppo  i.  The  testing  program 
continues  to  providi  i  incentive  for  proper 
maintenance  of  the  snubbers.  Therefore,  the 
proposed  change  dc  es  not  involve  a 
significant  reductioi  i  in  the  margin  of  safety. 

The  NRC  staff  1  las  reviewed  the 
licensee's  analysi )  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.91  (c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  thi  i  amendments  request 
involves  no  signif  cant  hazards 
consideration. 

Local  Public  Dc  cument  Room 
location:  Calvert  i  :iounty  Library,  Prince 
Frederick.  Maryla  nd. 

Attorney  for  lie  insee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pii  tman.  Potts  and 
Trowbridge.  2300  M  Street.  NW.. 
Washington.  DC.  50037. 

NRC  Project  Di  -ector  Robert  A. 
Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Poifrer  Plant.  Unit  Nos.  1 
and  2,  Calvert  Cointy,  Maryland 

Date  ofamendr  wnts  request:  August 
27.1991 

Description  oft  mendments  request: 
The  proposed  amendments  would  revise 
the  Technical  Spe:ifications  (TS). 
4.4.9.3.1,  for  both  units.  The  revision 
deletes  the  design  ation  of  the  power 
operated  relief  va  ves  (PORVs)  as 
Category  C  valve!  for  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Code.  Seiltion  XI.  Inservice 
Testing  (1ST)  Program  requirements.  The 
surveillance  requi  -ements  of  TS  4.4.9.3.1 
are  retained  and  t  le  PORVs  are 
required  to  be  tesi  ed  in  accordance  with 
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the  currently-approved  1ST  Program 
pursuant  to  TS  4.0.5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Would  not  involve  a  signiRcant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Pressurizer  power  operated  relief  valves 
provide  overpressure  protection  during  low 
temperature  operation.  The  change  to  the 
Technical  Specifications  would  delete  the 
specific  categorization  for  ASME  Section  XI 
testing  listed  in  the  surveillance 
requirements.  However,  the  valves  would 
continue  to  be  tested  in  accordance  with  an 
approved  inservice  testing  program. 
Therefore,  the  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Would  not  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  change  would  delete  the  specific 
Category  C  designation  in  the  surveillance 
requirements,  but  testing  would  continue  to 
be  conducted  in  accordance  with  previously 
approved  methods.  The  proposed  will  not 
represent  a  change  in  the  conflguration  or 
operation  of  the  plant.  Specifically,  no  new 
hardware  is  being  added  to  the  plant,  no 
existing  equipment  is  being  modified,  nor  are 
any  significantly  different  types  of  operations 
being  introduced.  Therefore,  the  change 
would  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

(3)  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  provided  through 
the  capability  of  the  power  operated  relief 
valves  to  provide  overpressure  protection 
during  low  temperature  operation.  This 
margin  is  maintained  by  continuing  to  test  the 
valves  in  accordance  with  an  approved 
program.  Therefore,  the  change  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.W.. 
Washington,  DC.  20037. 

NRC  Project  Director:  Robert  A. 
Capra 


Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request-  August 
27. 1991,  as  superseded  by  letter  dated 
August  30. 1991. 

Description  of  amendments  request- 
The  proposed  amendment  would  revise 
the  Technical  Specification  (TS)  Table 
3.4.2  for  both  Units  1  and  2  to  allow  the 
Safety  Injection  Actuation  Signal  (SLAS) 
logic  that  starts  the  Emergency  Diesel 
Generators  (EDGs)  to  be  moved  to  a 
different  subchannel  of  the  SIAS.  This 
change  would  allow  the  test  procedures 
to  be  simplified,  reduce  the  required 
resources  needed  to  implement  the  EDO 
logic  testing,  and  result  in  an  overall 
improvement  of  the  EDG  logic  testing. 
TS  Table  3.4.2.  Notes  3  through  6. 
wording  would  be  changed  from  "may- 
be" to  "are".  These  notes  identify  the 
logic  circuits  which  are  exempted  from 
testing  during  power  operation.  Finally, 
the  change  would  delete  TS  3/4.6.1.8 
which  provide  limiting  conditions  for 
operation  (LCO)  and  surveillance 
requirements  for  the  containment  vent 
isolation  valves.  The  deletion  of  these 
requirements  was  approved  in  TS 
Amendment  Nos.  115  and  98  for  Units  1 
and  2,  respectively.  This  approval  was 
conditioned  on  the  availability  of 
automatic  containment  radiation 
isolation  signals  being  available  to 
isolate  the  containment  vents.  The 
required  automatic  isolation  signals  are 
currently  available  and  operational  for 
both  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(i)  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

No  change  is  being  made  to  any  accident 
initiators  or  mitigation  features  or 
assumptions.  No  relaxation  of  the  testing  is 
being  sought.  The  Engineered  Safety  Features 
Actuation  System  (ESFAS)  and  the 
engineered  safety  features  will  continue  to 
operate  as  described  in  the  safety  analysis. 
This  change  is  administrative  in  that  it  only 
moves  a  design  feature  from  one  acceptable 
subchannel  of  the  safety  injection  actuation 
logic  to  another.  The  change  in  the  wording  of 
Notes  3-6  is  only  administrative  in  nature,  in 
that  is  simply  clarifies  the  current,  NRC- 
approved  status  of  test  exemptions  for 
ESFAS  logic  circuits.  Deletion  of  the 
containment  vent  system  requirements 
administratively  fulfills  a  previously  * 

approved  amendment. 
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(ii)  Would  not  create  the  possibility  of  a 
new  or  (liferent  type  of  accident  from  any 
accident  previously  evaluated. 

No  significant  change  in  plant  equipment 
design  is  being  implemented,  and  no  new 
interactions  of  the  affected  equipment  have 
been  identified.  The  Engineered  Safety 
Features  Actuation  System  and  the 
engineered  safety  features  will  continue  to 
operate  as  described  in  the  safety  analysis. 
This  change  is  administrative  in  that  it  only 
moves  a  design  feature  from  one  acceptable 
subchannel  of  the  safety  injection  actuation 
signal  to  another,  and  the  deletion  of  the 
containment  vent  system  requirements 
administratively  fulfills  a  previously 
approved  amendment. 

(iiijWould  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  is  administrative  In 
nature  and  serves  only  to  assure  continued 
compliance  with  the  bases  of  the  Technical 
Specifications.  Deletion  of  the  containment 
vent  system  requirements  administratively 
fulfills  a  previously  approved  amendment. 
Therefore,  this  change  does  not  lead  to  any 
reduction  in  the  margin  of  safety. 

The  NRC  8taff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfled. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC.  20037. 

NRC  Project  Director  Robert  A. 
Capra 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County.  Illinois 

Date  of  application  for  amendments: 
August  9, 1991 

Description  of  amendments  request: 
The  proposed  amendment  to  the  Zion 
Station,  Units  1  and  2,  Technical 
Specifications  would  delete  the 
Engineered  Safeguards  Equipment 
Actuation  Test  table  and  relocate 
portions  of  the  table  to  other  sections. 
The  proposed  change  is  based  upon 
guidance  provided  in  NRC  Generic 
Letter  91-08. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  is  provided  for 
the  three  categories  of  the  significant  hazards 
consideration  standards: 


1.  Does  the  change  involve  ■  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  will  not  result  in  any 
hardware  changes.  The  components  hsted  in 
the  affected  tables  are  not  assumed  to  be 
initiators  of  analyzed  events.  Components 
listed  in  the  ejected  tables  are  assumed  in 
the  mitigation  of  accident  and  transient 
events.  The  removal  of  tabular  engineered 
safeguards  actuated  component  hsting  from 
the  Technical  Specifications  does  not  impact 
affected  component  OPERABILITY 
requirements.  Technical  Specifications  will 
continue  to  require  the  engineered  safeguards 
actuation  system,  including  the  actuated 
components,  to  be  OPERABLE  and  maintain 
the  OPERABILITY  requiremenU  for  AOV- 
S18870A  and  AOV-S18870B.  Action 
statements  and  surveillance  requirements  for 
the  engineered  safeguards  actuation  system, 
including  actuated  components  will  also 
remain  in  Technical  Specifications.  The 
tabular  engineered  safeguards  actuated 
component  lists  will  be  relocated  into  the 
FSAR  controlled  by  10  CFR  50.59.  The 
information  in  the  component  listing  is  also 
adequately  addressed  by  the  implementing 
surveillance  procedures  which  are  controlled 
by  10  CFR  50.59  and  subiect  to  the  change 
control  provisions  specified  in  the 
Administrative  Controls  Section  of  the 
Technical  Specification  Section  (6.2.1.G).  The 
change,  involving  this  relocation  of  the 
tabular  component  listing,  is  administrative 
in  nature.  The  change,  involving  deletion  of 
the  allowance  to  remove  valves  AOV- 
S18870A  and  AOV-S18870B  from  Technical 
Specifications,  represents  an  additional 
restriction  on  plant  operations.  Therefore, 
these  changes  do  not  involve  a  signiflcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes,  which  involve 
deletion  of  tabular  component  list  and  the 
deletion  of  the  allowance  to  remove  AOV- 
S18870A  and  AOV-S18870B  from  Technical 
Specifications,  do  not  necessitate  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed]  or 
changes  in  parameters  governing  normal 
plant  operation.  The  proposed  changes 
involving  deletion  of  a  tabular  component  list 
will  not  impose  any  different  requirements 
and  adequate  control  of  information  will  be 
maintained  via  the  10  CFR  50.59  process.  The 
proposed  change  deleting  the  allowance  to 
remove  AOV-S18870A  and  AOV-S18870B 
fium  Technical  Specifications  is  required  to 
ensure  operability  of  these  components  upon 
completion  of  the  BIT  removal  modification. 
Thus,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  the  Zion  Nuclear  Generating 
Station. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  have  no  impact 
on  any  safety  analysis  assumption.  The 
Technical  Specifications  continue  to  require 
the  engineered  safeguards  actuation  system. 


including  actuated  components,  be 
OPERABLE  regardless  of  whether  they  are 
specified  in  a  tabular  list  in  the  Technical 
Specifications.  Additionally,  the  10  CFR  50.59 
process  used  to  control  changes  to  the  FSAR 
and  surveillance  procedures  (containing  the 
relocated  component  list)  is  more  stringent  in 
that  more  conservative  questions  than  those 
asked  by  the  10  CFR  50.92  process  must  be 
addressed.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan,  Illinois 
60085.  Attorney  to  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NRC  Project  Director:  Richard  J. 
Barrett 

Commonwealth  Ediaon  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
August  9, 1991 

Description  of  amendments  request 
The  proposed  amendment  would 
remove  the  containment  isolation  valve 
tables  and  the  associated  table 
references  from  the  Technical 
Specifications  for  Zion  Station,  Units  1 
and  2.  The  proposed  change  is  in 
response  to  the  guidance  provided  in 
NRC  Generic  Letter  91-08. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  is  provided  for 
the  three  categories  of  the  significant  hazards 
consideration  standards: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  will  not  result  in  any 
hardware  changes.  The  containment  isolation 
valves  listed  In  the  affected  tables  are  not 
assumed  to  be  initiators  of  analyzed  events. 
Containment  isolation  valves  listed  in  the 
affected  tables  are  assumed  in  the  mitigation 
of  accident  and  transient  events.  The  removal 
of  tabular  component  listings  from  the 
Technical  Specifications  does  not  impact 
affected  containment  isolation  valve 
OPERABILITY  requirements.  Technical 
Specifications  will  continue  to  require  tlie 
containment  isolation  valves  to  be 
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OPERABLE  Action  ^tenents  and 
surveillance  requiiei^Bti  for  the 
contaiiuneat  isolatiob  valve  tables  will  abo 
remain  in  Technical  Bpedficatioos.  The 
cooUtinment  isolatioti  valve  tables  will  be 
relocated  into  the  FSAR  controlled  by  10  CFR 
SOJt.  in  addition  tha  containment  isolation 
vahret  are  adequately  addressed  in  existing 
sunreiUaace  procediyes  which  are  controlled 
by  10  CFR  50^  and  Subject  to  the  change 
control  provisions  speciDed  in  the 
Administrative  Conttols  Section  of  the 
Technical  Specificatioa  (Section  e.2.1.C]. 
Therefore,  this  change  is  administrative  in 
nature.  The  aHowanle  to  open  locked  or 
sealed  closed  containment  isolation  valves 
under  administrativa^controls  was  previously 
approved  by  the  NRC  for  Zion  Station  Units  t 
and  2.  The  incorporation  of  this  allowance 
into  Technical  Specifications  is  also 
administrative  in  nature.  The  revision  to  the 
dual  function  conlaiament  isolation  valve 
OPERABIUTY  requirements  is  consistent 
with  the  definition  of  OPERABLE- 
OPERABIUTY  and  assures  both  the  ECCS 
and  contaiimient  isolation  functions  of  dual 
function  valves  are  appropriately  maintained. 
This  change  to  the  d)ial  function  containment 
isolation  valve  OPEAABIUTY  requirements 
represents  an  additional  restrictioo  on  plant 
operations.  As  such,  these  changes  do  not 
involve  significant  increases  in  the 
probability  or  coosevuences  of  an  accddent 
previoasly  evaluate 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kilid  of  accident  from  any 
accident  previously  Evaluated? 

The  proposed  chaaiges.  which  involve 
deletion  of  containnient  isolation  valve  tables 
ifi  cations, 
^C  approved 
iced  or  sealed  closed 
I  valves,  and  revision  to 
aent  isolation  vahre 
OPERABIUTY  requ^ements  do  not 
necessitate  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed)  or  chains  in  parameters 
governing  normal  plAnt  operation.  The 
proposed  changes  which  involve  deletion  of 
containment  isolatic^  valve  tables  and 
incorporation  of  the  [allowance  to  open 
containment  isolati(^  valves  under 
administrative  conttols,  will  not  impose  any 
different  requirewei^s  and  adeqoate  control 
of  information  will  be  maintained.  The 
change  which  modifies  dual  function 
containment  isolatiifn  valve  requirements 
achieves  consistenc|r  with  the  definition  of 
OPERABIUTY  and  tnsures  both  the  ECCS 
and  containment  isolation  functions  of  dual 
function  valves  are  appropriately  maintained 
Thus,  these  changes,  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  the  Zien  Nuclear  Generating 
StatuM. 

3.  Does  this  change  invtdve  a  si^ficant 
reduction  in  a  mar^  of  safety? 

The  proposed  chahgea  will  not  reduce  a 
margin  of  safety  beiiause  they  have  no  impact 
on  any  safety  analytis  assumption.  The 
Technical  Specifications  continue  to  require 
the  affected  containnent  isolation  valves  be 
OPERABLE  regardlass  of  whether  they  are 
specir)<!d  ir  the  Technical  Specifications  and 


froB  the  Technical 
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also  eaatire  dual  function  valves  are 
maintained  OPERABLE  consistent  with  tha 
definition  of  OPERABLE-OPERABIUTY.  The 
Technical  Specifications  also  establish 
controla  for  the  opening  of  locked  or  sealed 
closed  containment  isolation  valves 
consistent  with  existing  NRC  approved 
controls  for  Zion  Station  Units  1  and  2.  Since 
any  future  changes  to  the  listing  of 
containment  isolation  valves  in  the  FSAR  and 
surveillance  procedures  will  be  evaluated  per 
the  requiremenU  of  10  CFR  50.59.  no 
reduction  (significant  or  insi^ificant]  in  a 
margin  of  safety  will  be  allowed.  Therefore, 
this  change  does  not  involve  significant 
reduction  in  a  margin  of  safety. 

The  NRC  sUff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Watikegan,  Illinois 
60065. 

A  ttomey  to  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NRC  Project  Director  Richard  J. 
Barrett 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  25on 
Nudeai  Power  Station,  Uoits  1  and  2, 
Lake  County.  niiDois 

Date  of  application  for  amendments: 
August  9, 1991 

Description  of  amendments  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for  Zion 
Station.  Units  1  and  2.  Specifically, 
several  component  lists  would  be 
deleted  from  the  Technical 
Specifications  in  response  to  the 
guidance  provided  in  NRC  Generic 
Letter  91-06. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Hie  foUowiitg  evaluation  is  provided  for 
the  three  categories  of  the  significant  hazards 
consideration  standards: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  will  not  resuh  in  any 
hardware  or  operating  changes.  The 
components  listed  in  the  affected  tables  are 
not  assumed  to  be  initiators  of  analyzed 
events.  Components  listed  in  the  affected 
tables  are  assumed  in  the  mitigation  of 
accident  and  transient  events.  The  removal  of 
tabular  component  hsiings  from  the 
Technical  Specifications  does  not  impact 


affected  component  OPERABIUTY 
requirements.  Technical  Specifications  will 
continue  to  require  the  components  to  be 
OPERABLE.  Action  statements  and 
surveillance  requirements  for  the  components 
will  also  remain  in  Technical  Specifications. 
The  tabular  component  lists  will  be  rekx:ated 
into  the  FSAR  controlled  by  10  CFR  SOJSa  In 
addition,  the  components  listed  in  the  tables 
are  adequately  addressed  in  existing 
surveillance  procedures  which  are  controlled 
by  10  CFR  50.58  and  subject  to  the  change 
control  provisions  specified  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  (Section  6.2.1.G). 
Therefore,  this  change  is  administrative  in 
nature  and  does  not  involve  a  significant 
increase  in  tke  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previoasly  evaluated? 

The  proposed  change,  which  involves 
deletion  of  tabular  component  lists  from  the 
Technical  Specifications,  does  not 
necessitate  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed]  or  changes  in  parameters 
governing  normal  plant  operation.  The 
proposed  change  will  not  impose  any 
different  requirements  and  adequate  control 
of  information  will  be  maintained.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  for  the  Zion 
Nuclear  Generating  Station. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  impact  on 
any  safety  analysis  assumption.  The 
Technical  Specification  definition  of 
OPERABIUTY  continues  to  require  the 
affected  componenU  be  OPERABLE 
regardless  of  whether  they  are  specified  in 
the  Technical  Specifications.  Additionally, 
the  10  CFR  50.59  process  used  to  control 
changes  to  the  FSAR  and  surveillance 
procedures  (containing  the  relocated 
component  lists]  is  more  stringent  in  that 
more  conservative  questions  than  those 
asked  by  the  10  CFR  50.92  process  must  be 
addressed.  Therefore,  this  change  does  not 
involve  significanfreduction  in  a  margin  of 
safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
6006S. 

Attorney  to  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago.  Illinois 
60690. 

NRC  Project  Director:  Richai  d  J. 
Barrett 
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Consumers  Power  Company,  Docket  No. 
60-255.  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request'  June  14. 
1991,  as  supplemented  July  17, 1991 

Description  of  amendment  request: 
The  proposed  amendment  was  initiated 
pursuant  to  10  CFR  50.59  as  an 
unreviewed  safety  question  and 
requests  a  relief  from  the  Final  Safety 
Analysis  Report  (FSAR)  requirement  to 
include  passive  component  failure  when 
determining  the  radiological 
consequences  of  a  design  basis  loss-of- 
coolant  accident.  The  request  is  specific 
to  possible  engineered  safety  feature 
valve  leakage  which  could  result  in  a 
higher  than  analyzed  radioactive  release 
through  the  safety  injection  and 
refueling  water  tank  (SIRWT)  vent 
during  the  recirculation  phase  after  a 
maximum  hypothetical  accident  (MHA). 

Specifically,  the  proposed  amendment 
requests  that  the  Palisades  Facility 
Operating  License  be  amended  by 
granting  relief  from  the  FSAR 
requirement  to  perform  the  MHA 
analysis  in  accordance  with  the 
Standard  Review  Plan  (SRP).  Section 
15.6.5,  Appendix  B,  Subsection  11(1] 
which  specifies  that  leakage  as  a  result 
of  passive  component  failure  is  included 
in  determination  of  the  radiological 
consequences  of  a  design  basis  loss-of- 
coolant  accident.  It  is  requested  that  this 
relief  remain  in  place  until  further 
analysis  or  plant  modifications  provide 
conformance  with  the  SRP,  but  no  later 
than  startup  from  the  beginning  of  cycle 
10. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  licensee  has  determined  that  the 
change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Continued  operation  of  the  plant  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  presence  of  leakage 
from  the  safeguards  pumps  in  the  small 
amounts  of  concern  cannot  cause  or  influence 
the  probability  of  an  accident. 

The  consequences  of  an  accident  are 
potentially  increased  by  leakage  through  the 
valves  to  the  SIRW  tank.  Given  the  foregoing 
discussion,  the  consequences  of  any  Design 
Basis  Accident,  except  the  MHA.  is  expected 
to  remain  within  acceptance  hmits.  The 
calculated  consequences  of  the  MHA  could 
exceed  the  dose  limits  for  the  plant  but  not 
significantly  because  the  conservatisms  that 
exist  in  the  present  MHA  analysis,  combined 
with  the  simplifying  conservative 


assumptions  made  in  determining  the  effect 
of  the  valve  leakage,  are  believed  to  result  in 
an  overestimation  of  the  actual  MHA  dose 
that  a  detailed  calculation  will  determine. 
Also,  there  is  no  indication  or  expectation 
that  gross  leakage  does  exist  through  these 
valves. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated; 

The  inability  to  measure  the  leakage 
through  these  valves  or  the  possibility  that 
small  leakage  might  exist  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  inability  to  measure  the  leakage 
through  these  valves  or  the  possibility  that 
small  leakage  might  exist  could  possibly 
reduce  the  margin  of  safety.  The  dose 
consequences  are  increased  by  the  additional 
radioactivity  assumed  to  be  released  from  the 
SIRW  tank  but  the  increase  would  not  be 
significant  because  of  the  reasons  previously 
stated.  The  consequences  from  all  of  the 
Design  Basis  Accidents  are  expected  to  be 
below  limits.  The  allowed  leakage  can  be 
increased  by  removing  conservatisms  in  the 
analysis  and  there  Is  no  reason  to  believe 
that  gross  leakage  exists. 

Therefore,  continued  operation  of  the  plant 
with  the  exact  leakage  rate  of  these  valves 
unknown  does  not  represent  a  signiflcant 
reduction  in  the  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRG  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esq.,  Consumers  Power  Company,  212 
West  Michigan  Avenue,  Jackson. 
Michigan  49201. 

NRC  Project  Director  L  B.  Marsh. 

Detroit  Edison  Company.  Docket  Na  50- 
341.  Fenni-2.  Monroe  County.  Michigan 

Date  of  amendment  request: 
November  14, 1990 

Description  of  amendment  request- 
The  proposed  amendment  deletes 
license  conditions  and  other  provisions 
of  the  Operating  License  which  have 
been  completed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Proposal  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  amendment  solely  removes 
Fermi  2  Operating  Ucense  provisions  which 
have  been  satisfactorily  completed.  As  such, 
the  change  is  strictly  administrative  and  has 
no  effect  on  any  previously  evaluated 
accident  scenario. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

As  discussed  above,  the  change  is  strictly 
administrative  and  thus  cannot  create  a  new 
accident  initiating  mechanism. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  change  is  strictly 
administrative  since  it  removes  provisions 
from  the  license  which  have  been  previously 
completed,  and  therefore  does  not  have  any 
impact  on  any  safety  margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  Michigan  48226. 

NRC  Project  Director  L  B.  Marsh. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request-  June  26. 
1991 

Description  of  amendment  request- 
This  amendment  would  modify  the 
Technical  Specifications  (TS)  to  reflect 
fuel  reloading  for  McGuire  Unit  1  Cycle 
8  operation  with  fuel  manufactured  by 
the  B&W  Fuel  Company  (BWFC  Mark- 
BW  fuel  assemblies).  Cycle  8  operation 
would  then  be  based  on  a  mixed  core 
containing  76  Mark-BW  fuel  assemblies 
and  121  Westinghouse  Optimized  Fuel 
Assemblies  (OFA).  The  TS  would  be 
modified  to  accommodate  the  influence 
of  the  Cycle  8  core  design  on  power 
peaking,  reactivity,  and  control  rod 
worths  in  conjunction  with  changes  in 
the  reload  analysis  methodology.  The 
changes  in  reload  analysis  methodology 
are  documented  in  B&W  and  Duke 
Power  Company  (DPC)  topical  reports 
that  have  either  been  approved  or  are 
currently  under  review  by  the  staff. 

The  current  TS  will  continue  to  apply 
to  Unit  1,  and  as  such,  separate  sections 
applicable  to  the  individual  units  will  be 
created  to  accommodate  differences 
resulting  from  the  Unit  1  reload  writh 
Mark-BW  fuel.  The  proposed  changes  to 
the  Unit  1  TS  include  changes  to  the 
Safety  Limite  (TS  2.1  and  2.2)  and  Power 
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Distribution  Limits  fTS  3/4.2.1,  3/4.2.2, 
3/4.2.3,  3/4.2.4.  and  p/4.2.5)  that 
generally  stem  from]  the  use  of  new  DPC 
methods,  the  use  of  Idifferent  critical 
heat  flux  [CHF]  corielations.  a  new 
thermal  Design  DNQR  (departure  from 
nucleate  boiling  ratiio]  Limit  of  1.55,  and 
revised  figures  and  Surveillances  to 
implement  the  new  Inethods.  In 
addition,  the  license  e  proposed  changes 
to  TS  Tables  2.2-1. 13-1,  3.3-2.  and  4.3-1 
to  remove  the  powe^-  range  neutron  flux 
negative  rale  trip;  td  TS  3/4.4.1  "Reactor 
Coolant  Loops  and  Coolant  Circulation" 
to  require  three  opei  able  reactor  coolant 
loops  in  Mu  .    3;  to '  TS  3/4.5.1 
"Accumuli'u^    to  i  ncrease  the  required 
boron  con- 1  ;  /atiot;  to  TS  3/4.5.2 
"ECCS  Subsystems    Tavg  [greater  than 
or  equal  to]  350*  P'  o  revise  ECCS 
pump  performance  lequirements;  to  TS 
3/4.4.2  "Safety  Valvfes"  and  TS  Table 
3.7-3  to  revise  pressfrizer  and  main 
steam  safety  setpoi4t  tolerances:  to  TS 
Table  3.3-4  to  revisej  the  low  steam  line 
pressure  setpoint;  t(^  TS  Table  3.3-5  to 
revise  the  response  times  for  feedwater 
and  main  steam  isolation:  to  TS  3/4.7.1.4 
"Main  Steam  Line  Isolation  Valves"  to 
revise  the  permissible  stroke  time;  to  TS 
6.9.1.9  "Core  Operating  Limits  Report"  to 
reflect  the  application  of  the  new 
methods:  and  to  TS  iTable  3.1-1  to  revise 
the  Ust  of  accidents  requiring 
reevaluation  due  to  in  inoperable  rod 
cluster  control  asser  ibly. 

A  more  detailed  description  of  the 
proposed  changes  cAn  be  found  in  the 
licensee's  applicaticxi  dated  ]une  26, 
1991. 

Basis  for  propose^  no  significant 
hazards  consideraUpn  determination: 
As  required  by  10  CtTl  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whic^  is  presented  in 
each  of  the  respective  sections  L  through 
IX.  identified  below^ 

[I.  Safety  Limits  (TS  1 
Distribution  (TS  3/4.2.^ 
4.2.4,  3/4.2.5)1 

For  the  reload-relate 
Specifications  the  proi^ability  or 
consequences  of  an  acindent  previously 
evaluated  it  not  si^incantly  increased. 

A  LOCA  evaluation  ^or  operation  of 
McCuire  Nuclear  Statibo  with  Mark-BW  fuel 
has  been  completed  (Bkw  10174.  Mark-BW 
Reload  LOCA  Analyail  for  the  Catawba  and 
McCuire  Units).  Operaition  of  the  station 
while  in  transition  froi|i  Westinghouse 
supplied  OFA  fuel  to  OftW  supplied  Mark- 
BW  fuel  is  also  justifieci  in  this  topical 

BAW  10174  demonsfrates  that  McGuire 
Nuclear  Station  continues  to  meet  the  criteria 
of  10  CFR  50.46  when  operated  with  Mark- 
BW  fuel.  Large  Break  bOCA  calculations 
completed  consistent  With  an  approved 
evaluation  model  (BAVV  10168P  and 
revisions)  demonstrate  compliance  with  10 
CFK  50.46  (or  breaks  ub  to  and  including  the 


LI.  Z2]  and  Power 
,  3/4.Z2.  3/4.2.3.  3/ 

I  Technical 
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double  ended  severance  of  the  largest 
primary  coolant  pipe.  The  small  break  LOCA 
calculations  used  to  license  the  plant  during 
previous  fuel  cycles  are  shown  to  be 
bounding  with  respect  to  the  new  fuel  design. 
This  demonstrates  that  the  plant  meets  10 
CFR  50.46  criteria  when  the  core  is  loaded 
with  Mark-BW  fiiel. 

During  the  transition  from  Westinghouse 
OFA  fuel  to  Mark-BW  fuel  both  types  of  fuel 
assemblies  will  reside  in  the  core  for  several 
fuel  cycles.  Appendix  A  to  BAW-10174 
demonstrates  that  results  presented  above 
apply  to  the  Mark-BW  fuel  in  the  transition 
core,  and  that  insertion  of  the  Mark-BW  fuel 
will  not  have  an  adverse  impact  on  the 
cooling  of  the  Westinghouse  fuel  assemblies. 

Duke  Power  Comiany's  Topical  Reports 
DPC-NE-3000,  DPC  NT-aOOOl,  and  DPC-NE- 
2004  provide  evalua  tions  and  analyses  for 
non-LOCA  transients  which  are  applicable  to 
McCuire.  The  scope  of  these  analyses 
includes  all  events  specified  by  sections  15.1- 
15.6  of  Regulatory  Guide  1.70  (Standard 
Format  and  Content  of  Safety  Analysis 
Reports  for  Nuclear  Power  Plants)  and 
presented  in  the  Final  Safety  Analysis  Report 
for  McCuire.  The  analysis  and  evaluations 
performed  for  these  topicals  confirm  that 
operation  of  McCuire  Nuclear  Station  for 
reload  cycles  with  Mark-BW  fuel  will 
continue  to  be  within  the  previoasly  reviewed 
and  licensed  safety  limits. 

One  of  the  primary  objectives  of  the  Mark- 
BW  replacement  fuel  is  compalibiltty  with 
the  resident  Westinghouse  fuel  assemblies. 
The  description  of  the  Mark-BW  fuel  design, 
and  the  thermal-hydraulics  and  core  physics 
performance  evaluation  demonstrate  the 
similarity  between  the  reload  fuel  and  the 
resident  fuel.  The  extensive  testing  and 
analysis  summarized  in  BAW  10173P ... 
shows  that  the  Mark-BW  fuel  design 
performs,  from  the  standpoint  of  neutronics 
and  thermal-hydraulics,  within  the  bounds 
and  limiting  design  criteria  applied  to 
resident  Westinghouse  fuel  for  the  [McCuire] 
plant  safety  analysis. 

Each  FSAR  accident  has  been  evaluated  to 
determine  the  effects  of  Cycle  8  operatioQ 
and  to  ensure  that  the  radiological 
consequences  of  hypothetical  accidents  are 
within  applicable  regulatory  guidelines,  and 
do  not  tklversely  affed  the  health  and  safety 
of  the  public.  The  desi^  basis  LOCA 
evaluations  assessed  the  radiological  impact 
of  differences  between  the  Mark-BW  fuel  and 
Westinghouse  OFA  fuel  fission  product  core 
inventories.  Alsa  the  dose  calculation  effects 
from  non-LX)CA  transients  reanalyzed  by 
BWFC  utilizing  Cycle  8  characteristics  were 
evaluated.  Difierences  in  the  current  FSAR 
dose  values  that  are  not  related  to  the 
insertion  of  Mark-BW  fuel  reflect  the 
application  of  the  latest  revisions  to  Standard 
Review  Plan  dose  assessment  methodology. 
The  calculated  radiological  consequences  are 
an  within  specified  regulatory  guidelines  and 
contain  significant  levels  of  margin. 

The  analyses  contained  In  the  referenced 
Topical  Reports  indicate  that  the  existing 
design  criteria  will  continue  to  l>e  met 
Therefore,  these  TS  changes  will  not  iiKrease 
the  prot>ability  or  consequences  of  an 
accident  previously  evaluated. 


As  stated  in  the  at)ove  discussion,  normal 
operational  conditions  and  all  fuel-related 
transients  have  been  evaluated  for  the  use  of 
Mark-BW  fuel  at  [McGuire]  Nuclear  Station. 
Testing  and  analysis  was  also  completed  to 
ensure  that  from  the  standpoint  of  neutronics 
and  thermal-hydraulics  the  Mark-BW  fuel 
would  perfc«m  within  the  limiting  design 
criteria.  Because  the  Mark-BW  fuel  performs 
within  the  previously  licensed  safety  limits, 
the  possibility  of  a  new  or  different  accident 
from  any  previously  evaluated  is  not  created. 

The  safety  analyses  performed  in  suppori 
of  any  reload  necessarily  involve  the 
assumption  of  a  number  of  input  parameter 
values.  Because  of  the  differences  in 
methodologies  used  by  the  various  analysts, 
and  the  proprietary  nature  of  the  analyses,  a 
side-by-side  comparison  of  input  assumptions 
is  generally  neither  possible  nor  useful. 

The  reload-related  changes  to  the  TS  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  calculations  and 
evaluations  documented  in  BAW  10174  show 
that  McGuire  will  continue  to  meet  the 
criteria  of  10  CFR  50.46  when  operated  with 
Mark-BW  fuel.  The  evaluation  of  non-LOCA 
transients  documented  in  DPC-NE-3001  also 
confirms  that  McGuire  will  continue  to 
operate  within  previously  reviewed  and 
licensed  safety  limits.  Because  of  this,  the  TS 
changes  to  support  the  use  of  Mark-BW  fuel 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  technical  changes  made  to  Table  2.2-1 
reflect  the  use  of  the  BWCMV  CHF 
correlation  and  Duke  Power's  Statistical  Core 
Design  methodology  with  a  1.55  thermal 
design  limit.  These  changes  to  Table  2.2-1 
will  not  significantly  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated.  The  changes  to  the  K  values 
conservatively  bound  the  allowable  operating 
region,  as  defmed  by  the  new  DNBR 
methodology.  It  can  be  concluded  that  these 
changes  will  not  create  the  possibility  of  any 
new  accident  from  those  previously 
evaluated.  It  can  also  be  concluded  that  since 
all  new  TS  values  are  bounded  by  safety 
analysis  assumptions  that  this  change  will 
not  significantly  decrease  the  margin  of 
safety. 

Several  of  the  requested  amendments  are 
administrative  in  nature.  The  requested 
change  which  updates  Table  2.2-1  for  deletion 
of  the  RTD  Bypass  System,  reflects  a  change 
which  has  been  previously  approved  by  the 
NRC  [Amendment  No.  84  to  Facility 
Operating  License  NPF-9  and  Amendment 
No.  65  to  Facility  Operating  Licensing  N^^- 
17).  Since  the  needed  modifications  have 
been  completed  on  both  McCuire  units  the 
reference  to  the  manifolds  is  obsolete  and  is 
being  deleted.  Since  there  is  no  change  in 
requirements  this  change  does  not  involve 
significant  hazards  considerations. 

An  administrative  change  is  l>eing  made  to 
the  TS  which  identify  which  TSs  apply  to 
Unit  2,  and  no  longer  apply  to  Unit  1  after  the 
reload.  Table  2.2-1  has  been  labeled  to  reflect 
the  unit  to  *«rfiich  it  applies.  The  Power 
Distribution  TS  (3/4.2.1,  3/4.2.2.  3/4.2.3.  8/ 
4.2.4)  have  t)een  similarly  labeled  to  specify 
unit-specific  applicability.  The  existing  TS 
will  be  copied  on  yellow  paper  to  further 
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distinguish  (hem  from  the  new  TS  which 
apply  to  Unit  1  only.  The  Power  Distribution 
TS  will  have  an  "A"  in  the  page  number  for 
Unit  1  and  a  "B"  for  Unit  2.  The  pages  will 
also  be  marked  "Unit  1"  or  "Unit  2".  This 
change  is  administrative  only,  and  is  being 
made  to  distinguish  between  the  TS  for  Unit 
1,  which  will  be  operated  with  TS  revisions 
which  reflect  the  use  of  Mark-BW  fuel,  and 
Unit  2  which  will  continue  to  operate  with 
Westinghouse  supphed  fuel. 

Based  on  the  above,  it  is  concluded  that  no 
significant  hazard  considerations  exist. 

(II.  Deletion  of  Neutron  High  Negative  Rate 
Trip  (TS  Tables  2.2-1,  3.3-1,  3.3-2,  and  4.3-1)] 

The  removal  of  the  Power  Range  Neutron 
Flux  High  Negative  Rate  trip  will  not  result  in 
any  previously-reviewed  accident  becoming 
more  probable  or  more  severe.  The  trip  is  a 
response  to  a  pre-existing  transient  condition 
and  would  not  initiate  any  accident.  The  trip 
is  designed  to  provide  protection  from  a 
dropped  control  rod.  However,  in  the  event  of 
a  dropped  rod  the  reactor  is  assumed  to  trip, 
if  a  trip  is  to  occur,  on  low  pressurizer 
pressure.  Therefore  the  protection  function  is 
retained.  The  consequences  of  a  dropped  rod 
have  been  analyzed  and  found  to  be  within 
acceptable  limits. 

Likewise,  the  removal  of  this  trip  will  not 
create  a  new  accident  not  previously 
reviewed.  The  removal  of  a  response  to  a 
transient  will  not  initiate  a  new  transient. 
There  are  no  credible  unanalyzed  transients 
which  will  occur  as  a  result  of  a  dropped  rod. 
The  removal  of  this  trip  will  reduce  the 
potential  for  spurioiu  or  unnecessary  trips 
which  may  occur  as  a  result  of  maintenance 
or  the  drop  of  a  low-worth  rod.  There  are  no 
other  hardware  modifications  or  procedure 
changes  which  are  to  be  made  as  a  result  of 
the  deletion  of  this  trip  function  which  could 
create  the  possibility  of  a  new  accident. 

No  margin  of  safety  %vill  be  reduce  by  this 
change.  As  noted  above,  if  a  dropped  rod 
necessitates  a  trip,  the  trip  function  will  be 
accomplished  as  a  result  of  low  pressurizer 
pressure.  For  those  dropped  rods  for  which 
no  trip  is  necessary,  the  removal  of  this  trip 
will  provide  protection  against  an 
unnecessary  transient 

Based  on  the  above,  it  is  concluded  that  no 
significant  hazard  considerations  exist. 

[III.  Increased  Number  of  Operable  RCS 
Loops  (TS  3.4.1.2)  and  Increased  Accumulator 
Boron  Concentration  (TS  3.5.1.1)] 

These  amendments  will  not  involve  any 
significant  hazards  consideratiort  The 
proposed  changes  will  result  in  the  parameter 
or  operating  condition  involved  to  become 
more  restrictive  (conservative)  than  currently 
exists.  The  NRC's  own  guidance,  published  ia 
the  Federal  Register  (46CFR 14870)  states  that 
an  amendment  which  results  conditions 
becoming  more  restrictive  are  not  likely  to 
result  in  an  NSHC.  Therefore,  it  may  be 
concluded  with  no  further  analysis  that  these 
amendments  will  not  involve  a  Significant 
Hazards  Consideration. 

[IV.  ECCS  Pump  Performance  (TS  3/4.5.2)] 

The  proposed  amendments  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  Loss-of-Coolant- 
Accident  (LOCA)  analysis,  to  which  the 
flowrates  are  input  assumptions,  continue  to 
meet  applicable  acceptance  criteria. 


The  proposed  amendments  will  not  result 
in  a  significant  decrease  in  the  possibility  of 
a  new  accident  because  the  new  values 
represent  a  change  in  assumptions  made  in 
the  LOCA  analysis,  rather  than  a  physical 
change  in  the  plant 

The  proposed  changes  will  not  result  in  a 
significant  decrease  in  a  margin  of  safety, 
because  pump  performance  at  the  new  values 
is  sufficient  to  meet  all  acceptance  criteria  in 
both  the  current  FSAR  analyses  and  in  the 
revised  McGuire  1  Cycle  8  analyses. 

Based  on  the  above,  it  is  concluded  that  no 
significant  hazard  considerations  exist 

[V.  Increased  Pressurizer  and  Main  Steam 
Safety  Valve  Setpoint  Tolerances  (TS  3/4.4i 
TS  Table  3.7-3)] 

The  proposed  amendment  will  not  result  in 
a  significant  increase  in  the  probability  or 
consequences  of  any  previously  analyzed 
accident  The  valve  lift  setting  is  challenged 
only  after  a  transient  has  been  initiated  and 
is  not  a  contributor  to  the  probability  of  any 
transient  or  accident  The  transients  which 
involve  pressure  increases  which  would 
potentially  challenge  the  safety  valves  have 
been  analyzed  to  determine  the 
consequences  of  delayed  or  premature  valve 
actuation  at  the  extremes  of  the  new  setpoint 
tolerances.  These  analyses  show  that  all 
applicable  acceptance  criteria  are  met  using 
the  wider  tolerances. 

The  proposed  amendment  will  not  result  in 
the  creation  of  any  new  accident  not 
previously  evaluated.  As  noted  above,  the 
setpoint  tolerance  only  affects  the  time  at 
which  the  safety  valve  opens  following  or 
during  a  transient  and  is  not  a  contributor  to 
the  probability  of  an  accident 

The  proposed  amendment  will  not  result  in 
a  Significant  decrease  in  a  margin  of  safety. 
The  limiting  transient  in  each  accident 
category  has  been  analyzed  to  determine  the 
effect  of  the  change  in  Uft  setpK>int  tolerance 
on  the  transient.  In  each  case,  the  results  of 
the  analyses  met  all  acceptance  criteria. 

Based  on  the  above,  it  is  concluded  that  no 
significant  hazard  considerations  exist 

(VL  Low  Steam  Line  Pressure  Setpoint 
Change  (TS  Table  3.3-4)] 

Changing  the  Low  Steam  Line  Pressure 
setpoint  will  not  increase  the  probability  or 
consequences  of  any  previously-reviewed 
accident  The  higher  steam  line  pressure 
setpoint  is  consistent  with  all  licensing  basis 
safety  analyses.  This  change,  in  conjunction 
with  the  removal  of  the  [dynamic] 
compensation  of  the  steam  pressure  signaL  ia 
intended  to  reduce  or  eliminate  spurious 
Engineered  Safeguards  Features  (ESF) 
actuations  which  are  caused  by  minor  (but 
rapid]  pressure  decreases  in  the  secondary 
system. 

The  proposed  amendment  will  not  result  in 
a  new  accident  not  previously  reviewed.  A 
change  in  steam  line  pressure  is  a  response  to 
an  existing  transient  condition,  rather  than  a 
precursor  or  Initiating  event  A  change  of 
steam  line  pressure  setpoint  ia  also  not  a 
precursor  or  initiating  event 

The  proposed  amendment  will  not  result  in 
a  significant  decrease  in  a  margin  of  safety. 
The  reanalysis  of  the  steam  line  break 
accident  which  was  performed  shows  that  all 
imposed  Condition  11  acceptance  criteria  met. 

Based  on  the  above,  it  is  concluded  that  no 
significant  hazard  consideration  exist 


[VII.  Feedwater  and  Main  Steam  Isolation 
Response  Times  (TS  Table  3.3-5)  and  Main 
Steam  Isolation  Valve  Stroke  Time  (TS 
4.7.1.4)) 

The  proposed  changes  will  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accident.  The 
effects  of  the  delays  in  isolation  times  on  the 
various  transients  affected  have  been 
analyzed  and  found  to  be  acceptable. 

The  proposed  changes  will  not  significantly 
increase  the  possibility  of  a  new  accident  not 
previously  evaluated.  Feedwater  and  main 
steam  isolation  are  responses  to  ongoing 
transients,  rather  than  initiators  or  prectirsors 
of  transients.  No  equipment  or  component 
reconfiguration  will  occur  as  a  result  of  this 
change. 

The  proposed  changes  will  not  significantly 
decrease  any  margin  of  safety.  As  noted 
above,  the  effects  of  the  longer  isolation 
times  have  been  evaluated  and  found  to  be 
acceptable. 

Based  on  the  above,  it  is  concluded  that  no 
significantly  hazard  consideration  exist 

[VIII.  Administrative  Changes  to  TS  6.9.1.9 
"Core  Operating  Limits  Repori'j 

These  proposed  changes  to  Technical 
Specifications  are  administrative  in  nature 
and  as  such  will  not  involve  a  significant 
hazards  consideration.  The  changes  reflect 
the  apphcation  of  previously-approved  Core 
Operating  Limits  Report  (COLR)  methodology 
for  changing  cycle-specific  variables.  COLR 
methodology  was  approved  by  the  NRC  for 
McGuire  as  Facility  Operating  License 
amendment  nos.  105  (Unit  1)  and  87  (Unit  2). 

Based  on  the  above,  it  is  concluded  that  no 
significant  hazard  considerations  exist 

(IX.  Revision  to  Acddent  List  Requiring 
Reevaluation  due  to  Inoperable  RCCA  (TS 
Table  3.1-1)] 

The  proposed  diange  to  Table  9.3-1  will  not 
change  the  probabiUty  or  consequences  of 
any  accident  or  reduce  any  safety  margin, 
because  the  table  simply  lists  accident 
analyses  which  must  be  reevaluated  In  the 
event  of  an  Inoperable  rod  cluster  control 
assembly  (RCCA).  The  activities  involved  are 
analytical  only,  and  do  not  introduce  any 
operational  considerations.  Revision  of  the 
table  to  more  accurately  define  the  affected 
analyses  is  an  administrative  effort  related  to 
activities  (analyses)  which  are  conducted 
offsite  after  the  fact  of  a  postulated 
inoperable  RCCA. 

Based  on  the  above,  it  is  concluded  that  no 
signiflcant  hazard  considerations  exist 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atlcins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Dulce  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 
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NRC  Project  Dikecton  David  B. 
Matthews 

Entergy  Operation  b.  Inc.,  et  al..  Docket 
No.  50-416.  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County.  Mississippi 

Date  ofamendn  ent  request:  May  4. 
1990 

Description  of  a  vendrnent  request- 
The  proposed  ame  ndment  would  change 
the  indicated  loca'  ion  of  temperature 
elements  that  initi  ite  Reactor  Water 
Cleanup  System  (RWCU)  isolation  from 
the  "RWCU  Valval  Nest  Room"  to  the 
"RWCU  Hx  Room  Valve  Nest  Area". 
This  change  will  n  ake  the  Technical 
Specifications  (TS  conform  to  the  actual 
location  of  the  tem  perature  elements  in 
the  facility.' 

Basis  forpropos  ?«/  no  significant 
hazards  considera  'ion  determination: 
As  required  by  10  :FR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signific  mt  hazards 
consideration,  whi  :h  is  presented 
below: 

1.  No  significant  in  :rease  in  the  probability 
or  consequences  of  a  i  accident  previously 
evaluated  results  from  this  change. 

a.  Although  the  pit  posed  change  results  in 
an  increase  in  the  R\  /CU  isolation  time  in 
mitigating  a  postulati  d  RWCU  line  break 
(due  to  the  45  second  delay  timer  in  the  delta 
flow  instrumentation  ,  this  increased 
isolation  time  has  be  tn  demonstrated  to  have 
no  adverse  effects  or  systems,  structures,  or 
components  necessai  y  to  mitigate  postulated 
RWCU  line  breaks  ai  id  safely  shut  down  the 
plant  In  addition,  thi  i  change  clearly  has  no 
potential  to  increase  he  likelihood  of  any 
line  break.  Therefore  this  change  will  not 
increase  the  probabil  ty  of  occurrence  of  a 
previously  evaluated  accident. 

b.  The  large  break  emperature  and 
pressure  transients  f(  r  the  applicable  RWCU 
areas  have  been  rear  alyzed.  The  new 
analysis  incorporates  inputs  based  on  a  more 
accurate  estimate  of  orward  flow  blowdown 
enthalpy  and  mass  fli  »w  rate,  mass  inventory 
available  for  reverse  flow,  and  additional 
heat  sinks  inside  the  :ontainment.  The  results 
of  this  analysis  have  shown  that  the  new 
parameter  values  are  enveloped  by  the 
existing  design.  As  pi  eviously  described,  the 
increased  temperatui ;  profiles  in  the  affected 
compartments  have  t  een  evaluated  and  still 
remain  within  the  tes  :ed  temperature  limits  of 
affected  environment  ally  qualified 
equipment.  The  8ubc(  mpartment  pressure 
profiles  also  remain  \  within  the  structural 
design  limits.  The  boi  nding  containment 
negative  pressure  tra  isient  is  based  on  a 
break  in  the  RWCU  s  ^stem  followed  by  an 
inadvertent  actuatior  of  containment  spray. 
The  resulting  net  prei  sure  differential  across 
the  containment  is  sli  11  much  less  that  the 
design  negative  press  ire  of  3.0  psid.  The 
limiting  suppression  |  lool  vent  velocities  and 
thus  the  reverse  pool  swell  drag  and  impact 
loads  resulting  from  t  le  containment  negative 
pressure  transient  we  re  not  affected  by  this 
change.  In  addition,  t  le  offsite  doses  resulting 
from  the  postulated  P  WCU  piping  failures 
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were  found  to  be  much  less  than  those 
already  evaluated  for  other  events  (e.g.,  the 
main  steam  line  break  outside  containment). 
Since  the  new  analysis  has  demonstrated 
that  the  required  design  functions  are  met 
and  the  temperature  elements  are  actually 
located  where  required,  the  consequences  of 
previously  evaluated  accidents  are  not 
increased. 

c  Therefore,  the  probability  or 
consequences  of  previously -analyzed 
accidents  are  not  increased. 

2.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

a.  This  change  involves  an  increase  in 
isolation  time  in  the  event  of  an  RWCU  pipe 
break.  There  is  no  adverse  impact  on 
systems,  structures,  and  components 
necessary  to  mitigate  a  postulated  RWCU 
line  break  or  safely  shut  down  the  plant. 
There  are  no  new  event  precursors  created 
by  this  change.  The  TS  are  changed  to  reflect 
the  actual  location  of  the  temperature 
elements  as  required  by  analysis. 

b.  No  new  mode  of  operation  is  introduced 
by  this  change. 

c.  Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  pre\'iously  evaluated. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  The  clarification  of  the  TS  requirements 
for  RWCU  system  isolation  based  on  lack  of 
temperature  elements  in  the  "RWCU  Valve 
Nest  Room"  is  based  on  a  reanalysis  of 
RWCU  break  scenarios  taking  credit  for  only 
the  existing  delta  flow  isolation 
instrumentation.  The  analytical  limits  and  the 
bases  for  the  existing  delta  flow  isolation 
actuation  instrumentation  trip  setpoints  are 
not  affected  by  this  change.  The  new  analysis 
is  based  on  the  existing  safety  limits  and  TS 
values  for  valve  stroke  times,  instrumentation 
response  times,  and  accuracy  allowances. 
The  reanalysis  demonstrated  that,  for  the 
postulated  RWCU  breaks,  there  are  no 
adverse  effects  on  systems,  structures,  or 
components  required  to  mitigate  the  pipe 
break  or  to  safely  shut  down  the  plant.  The 
proposed  change  will  result  in  the  actual 
location  of  the  temperature  elements  being 
properly  described. 

b.  Therefore,  this  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W.,  121h  Floor, 
Washington,  DC  20005-3502 

/V/ZC  Acting  Project  Director  Robert 
A.  Gramm 


Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  amendment  request:  August 
13, 1991 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  time  requirement  for  operability 
testing  of  the  remaining  diesel 
generators  if  Diesel  Generator  13  is 
inoperable  from  2  hours  to  24  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

(1)  This  change  will  not  affect  the  method 
by  which  system  operability  is  determined  or 
the  operation  of  the  diesel  generators.  The 
change  will  only  extend  the  time 
requirements  for  demonstrating  adequate 
diesel  operability  when  Diesel  Generator  13 
is  inoperable  from  2  hours  to  24  hours.  This 
change  is  consistent  with  Action  3.8.1. l.b 
concerning  an  inoperable  Diesel  Generator  11 
or  12. 

(2)  This  change  will  decrease  the  number  of 
required  diesel  generator  starts,  hence  engine 
wear  and  stress,  and  increase  reUability. 
When  Diesel  Generator  13  is  inoperable  but 
restored  within  24  hours,  two  diesel  starts  are 
prevented  and  reliability  is  improved.  Hence, 
the  probability  of  an  accident  previously 
evaluated  is  not  increased. 

(3)  Since  the  proposed  change  will  not 
impact  plant  design  or  require  the 
modification  of  equipment  designed  to 
mitigate  the  events  of  an  accident,  the 
consequences  of  an  accident  already 
evaluated  are  not  changed.  The  diesel 
generators  will  continue  to  perform  the 
necessary  emergency  functions. 

(4)  Therefore,  the  probability  or 
consequences  of  previously  analyzed 
accidents  are  not  increased. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(1)  The  proposed  change  will  not  require 
the  addition,  deletion  or  modification  of  any 
plant  hardware  and  no  new  modes  of  plant 
operation  or  testing  will  be  introduced. 

(2]  The  method  by  which  any  safety-related 
system  performs  its  function  will  not  be 
changed.  The  methods  for  verifying 
component  or  system  operability  will  not 
change. 

(3)  Therefore,  operating  the  plant  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c.  This  change  would  involve  a  significant 
reduction  in  the  margin  of  safety. 

(1)  The  proposed  change  does  not  affect  the 
methodology  used  in  the  offsite  dose  analysis' 
or  the  acceptance  criteria  associated  with 
any  accident  analysis. 
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(2)  The  diesel  generators  will  continue  to 
function  a*  power  •ources  for  the  emergency 
core  cooling  systema  in  the  event  of  a  loss  of 
offsite  power  or  a  LOCA  signaL  Allowing  24 
hours  to  perform  the  two  diesel  generator 
starts  will  actually  enhance  safety  by 
reducing  operator  burden  and  by  increasing 
the  availabilities  of  Diesel  Generators  11  and 
12. 

(3)  Therefore,  this  change  will  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor. 
Washington,  DC  20005-3502 

NRC  Acting  Project  Director  Robert 
A.  Gramm 

Entergy  Operations,  Inc.  et  aL,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station. 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  amendment  request:  August 
13,1991 

Description  of  amendment  request' 
The  proposed  amendment  would:  a) 
incorporate  programmatic  controls  into 
the  Administrative  Controls  section  of 
the  Technical  Specifications  (TS)  that 
satisfy  the  regulatory  requirements  of  10 
CFR  20.106,  40  CFR  Part  190, 10  CFR 
50.36a  and  Appendix  I  to  10  CFR  Part  50, 
b)  relocate  the  existing  procedural 
details  in  the  current  TS  involving 
radioactive  effluent  monitoring 
instrumentation,  the  control  of  liquid 
and  gaseous  eflluents,  equipment 
requirements  for  liquid  and  gaseous 
effluents,  radiological  environmental 
monitoring,  and  radiological  reporting 
details  from  the  TS  to  the  Offsite  Dose 
Calculation  Manual  (ODCM),  c)  relocate 
the  definition  of  solidification  and 
existing  procedural  details  in  the  current 
TS  on  solid  radioactive  wastes  to  the 
Process  Control  Program  (PCP),  d) 
simplify  the  reporting  requirements  and 
relocate  the  existing  procedural  details 
in  the  current  TS  to  the  ODCM  or  the 
PCP,  e)  simplify  the  administrative 
controls  and  adds  record  retention 
requirements  for  changes  to  the  ODCM 
and  the  PCP,  and  f)  update  the 
defmitioiis  of  the  ODCM  and  the  PCP 
consistent  with  these  changes.  This 
amendment  implements  the  guidance 
contained  in  NRC  Generic  Letter  69-01. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

(1)  The  relocation  of  the  existing 
procedural  requirements  of  the  current  TS  for 
radioactive  efHuents,  radiological 
environmental  monitoring  and  solid  ^ 

radioactive  wastes  to  the  ODCM  or  the  PCP, 
as  appropriate,  and  the  addition  of 
administrative  controls  for  these  relocated 
requirements  will  not  reduce  the 
requirements  associated  with  the  existing  TS. 
'  (2)  This  change  will  not  impact  plant  design 
or  the  operation  of  plant  systems.  Hence,  the 
same  degree  of  equipment  reliability  is 
maintained  and  the  probability  of  a 
previously  analyzed  accident  is  not 
increased. 

(3)  Since  the  proposed  change  does  not 
require  the  modification  of  equipment 
designed  to  mitigate  the  events  of  an 
accident,  the  consequences  of  an  accident 
already  evaluated  will  not  change. 

(4)  Therefore,  the  probability  or 
consequences  of  previously  analyzed 
accidents  are  not  increased. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(1)  The  proposed  change  will  not  require 
the  addition,  deletion  or  modification  of  any 
plant  hardware  and  no  new  modes  of  plant 
operation  or  testing  are  introduced. 

(2)  The  method  by  which  any  safety-related 
system  performs  its  function  will  not  be 
changed.  In  addition,  the  methods  for 
verifying  component  or  system  operability 
will  not  change.  

(3)  The  relocation  of  the  RETS 
[Radiological  Effluent  Technical 
Specifications)  to  the  ODCM  or  the  PCP  will 
not  reduce  the  controls  on  radiological 
effluents  and  any  changes  to  the  ODCM  or 
the  PCP  will  be  accomplished  in  accordance 
with  the  administrative  controls  added  to  TS. 

(4)  Therefore,  operating  the  plant  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c.  This  change  would  not  involve  a 
significant  reduction  in  the  mnrgin  of  safety. 

(1)  This  change  will  not  change  any 
existing  radiological  limits.  AH  technical 
content  of  the  current  TS  will  be  preserved 
when  the  procedural  details  are  relocated  to 
the  ODCM  or  the  PCP.  Administrative 
controls  are  added  to  TS  to  ensure  that  future 
changes  to  the  ODCM  and  the  PCP  do  not 
result  in  a  reduction  to  the  margin  of  safety 
associated  with  these  hmits. 

(2)  The  proposed  changes  do  not  affect  the 
methodology  used  in  the  offsite  dose  analysis 
nor  the  acceptance  criteria  associated  with 
any  accident  analysis. 

(3)  Therefore,  this  change  will  not  involve  a 
reduction  in  the  margin  of  safety. 

Based  on  the  above  evaluation,  operation 
in  accordance  with  the  proposed  amendment 


involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5aB2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  n  solves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn. 
1400  L  Street,  N.W..  12th  Floor, 
Washington.  DC  20005-3502 

NRC  Acting  Project  Director  Robert 
A.  Gramm 

Entergy  Operations,  In&,  et  aL,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station. 
Unit  1,  Claibome  County,  Mississippi 

Date  of  amendment  request  August 
15.1991 

Description  of  amendment  request: 
The  proposed  change  would  remove 
requirements  from  the  Balance  of  Plant 
(BOP)  Load  Shed  contained  in  Technical 
Specification  Tables  3  J.3-1. 3.3.3-2.  and 
4.3.3-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

(1)  The  successful  operation  of  this  feature 
is  not  assumed  to  prevent  any  accident.  The 
potential  for  the  extreme  system  operating 
condition,  for  which  this  feature  provided  the 
greatest  benefit,  no  longer  exists  due  to  the 
cancellation  of  Unit  2.  Consequently,  the 
probability  of  occurrence  of  a  DBA  LOCA 
with  degraded  grid  conditions  resulting  in  a 
concurrent  Loss  of  Offsite  Power  (LOP)  could 
not  be  significantly  affected  by  the  disabling 
of  this  feature.  As  a  result  the  removal  of  the 
requirements  (and  the  removal  of  the  feature) 
will  not  significantly  increase  the  probability 
of  an  accident. 

(2)  The  successful  operation  of  this  function 
is  not  a  prerequisite  for  any  safety  function 
including  the  proper  operation  of  the  Qass  IE 
electrical  system.  As  a  result,  the  removal  of 
the  requirements  (and  the  removal  of  the 
feature)  will  not  increase  the  consequences  of 
an  accident. 

(3)  Therefore,  the  probability  or 
consequences  of  previously  analyzed 
accidents  are  not  increased. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 
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(1)  The  requested  :hange  will  not  add  any 
plant  equipment,  inti  oduce  any  new  modes  of 
plant  operation,  or  a  Id  any  new  testing 
conrigurations. 

(2)  Current  accidei  it  analysis  bound 
degraded  voltage  conditions  affected  by  the 
removal  of  this  featu  re. 

(3)  Therefore,  opei  3tir.g  the  plant  with  the 
proposed  change  wi!  not  create  the 
possibility  of  a  new  i  tr  different  kind  of 
accident  from  any  a(  cident  previously 
evaluated. 

c.  This  change  woi  ild  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

(1)  The  proposed  c  lange  does  not  affect  the 
methodology  used  inlthe  offsite  dose  analysis 


nor  the  acceptance 
any  accident  analysi^ 
(2)  The  successful  i 
is  not  a  prerequisite  : 
and  is  not  taken  cred 


teria  associated  with 


pperation  of  this  feature 
or  any  safety  function 
tt  for  in  the  system 
voltage  calculations  or  Unit  1. 

(3)  The  nonrvalid  c  peration  of  this  feature 
has  resulted  in  chalU  nges  to  safety  systems 
as  the  result  of  two  ti  irbine  trips  and 
associated  reactor  tr  ps.  Removal  of  this 
feature  will  remove  t  le  possibility  of  this 
cause  of  unnecessary  challenges  ttf  safety 
systems. 

(4)  Removal  of  the  30P  Load  Shedding 
capability  will  result  in  a  net  benefit  to 
safety. 

The  NRC  staff  h)  is  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefor*,  the  NRC  staff 
proposes  to  detemnne  that  the 
amendment  request  involves  no 
significant  hazards!  consideration. 

Local  Public  Doc  ument  Room 
Location:  Judge  Ge  jrge  W.  Armstrong 
Library.  Post  Offic(  Box  1406,  S. 
Commerce  at  WasJ^ington.  Natchez, 
Mississippi  39120 

Attorney  for  licehsee:  Nicholas  S. 


Reynolds,  Esquire. 
1400  L  Street.  N.W. 


Winston  and  Strawn. 
12th  Floor. 


Washington.  DC  2C  005-3502 

NRC  Acting  Projfct  Director  Robert 
A.  Gramm 


Florida  Power  and 
Docket  Nos.  50-335 
Plant,  Unit  Nos.  1 
County,  Florida 

Date  of  amendmi  mt 
22,1991 

Description  of  amendment 
These  amendments 
item  improvements 
1  and  Unit  2  Techn  cal 
accordance  with  G  meric 
"Alternative  Requifements 
Visual  Inspection 
Corrective  Actions 

Basis  for  propose  d 
hazards  consideraqon 
As  required  by  10 
licensee  has . 
issue  of  no  signific 


Jght  Company,  et  al., 
and  50-389,  St  Lude 
a^d  2,  St.  Lucie 


request:  August 

request: 
would  make  line- 
to  the  St.  Lucie  Unit 
Specifications  in 
Letter  90-09. 
for  Snubber 
Intervals  and 


no  significant 
determination: 
50.91(a).  the 
provided  its  analysis  of  the 
nt  hazards 


CFR  I 


consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendmentsfs]  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  being  proposed  by  (Florida 
Power  and  Light  Company  (FPL)]  will  not 
lead  to  material  procedure  changes  or  to 
physical  modiHcations  to  the  St.  Lucie  Plant. 
Therefore,  the  proposed  changes  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment[8]  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

The  changes  being  proposed  by  FPL  will 
not  lead  to  material  procedure  changes  or  to 
physical  modifications  to  the  St.  Lucie  Plant. 
Therefore,  the  proposed  changes  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment(s]  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  changes  being  proposed  by  FPL  do  not 
modify  the  safety  margins  deflned  in  and 
maintained  by  the  Technical  Specifications. 
Since  the  snubber  functional  test  program  is 
not  being  altered  and  the  alternative  visual 
inspection  program  does  not  decrease  the 
confidence  level  associated  with  this 
technical  specification,  the  proposed  changes 
would  not  involve  any  significant  reduction 
in  a  margin  of  safety. 

Based  on  the  above,  we  have  determined 
that  the  amendment  request  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated:  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety;  and  therefore 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  tfte  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newman  and  Holtzinger,  1615  L 
Street.  N.W..  Washington,  D.C.  20036 

NRC  Project  Director  Herbert  N. 
Berkow 


Houston  Lighting  ft  Power  Company. 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  June  26, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
changes  to  the  Technical  Specifications 
in  accordance  with  the  guidance 
provided  in  Generic  Letter  89-01.  The 
change  consists  of  relocating  the 
procedural  details  of  Radiological 
Effluent  Technical  Specifications  (RETS) 
into  the  Offsite  Dose  Calculation 
Manual  (ODCM)  or  the  Process  Control 
Program  (PCP)  in  a  manner  that  ensures 
these  details  are  incorporated  into  plant 
operating  procedures.  In  addition, 
programmatic  controls  would  be  added 
to  the  Administrative  Controls  section  of 
Technical  Specifications  to  satisfy  the 
regulatory  requirements  and  control 
changes  to  the  procedural  details  of  the 
ODCM  or  PCP. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  amendment 
involves  only  relocation  of  the  requirements 
for  responses  to  radiological  effiuent  releases 
from  one  governing  source  to  another.  The 
requirements  themselves  are  not  changed; 
therefore,  accident  probability  and/or 
consequences  are  unaffected. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  design  of  STPEGS  is  not 
changed  by  the  proposed  amendment.  The 
proposed  amendment  relocates  existing 
procedural  details  without  change  which 
does  not  create  the  possibility  of  a  new  or 
different  accident  from  any  accident 
previously  evaluated.  Any  changes  in  the 
future  will  be  performed  in  accordance  with 
10  CFR  50.59  and  will  have  a  clear 
establishment  of  the  basis  of  the  requirement, 
an  appropriate  analysis  or  evaluation,  a 
determination  of  conformance  to  regulations, 
review  by  a  multidisciplinary  review  group 
(PORC).  Plant  Manager  approval  and  post 
approval  review  by  the  NSRB  [Nuclear  Safety 
Review  Board].  Therefore,  changes  to  the 
ODCM  or  PCP  are  controlled  to  prevent  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  margin  of 
safety.  The  proposed  amendment  adds 
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programmatic  control!  to  the  Administrative 
Controls  section  of  Technical  Specifications 
to  satisfy  the  regulatory  requirements  and 
changes  to  the  procedural  details  of  the 
ODCM  or  PCP  will  be  controlled  by  the 
Administrative  Controls  section  of  Technical 
SpeciHcations.  The  addition  of  these  controls 
does  not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  relocation  of  the 
procedural  details  for  radiological  effluents 
has  been  performed  to  ensure  that  these 
controls  are  placed  appropriately  in  the 
ODCM  or  PCP  such  that  these  details  are 
incorporated  into  plant  procedures  and 
programs.  Incorporation  of  these  radiological 
effluent  details  into  the  plant  procedures  and 
programs  enstu^s  that  there  is  not  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  Wharton  County  Juitior 
College,  I.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
P.C,  1615  L  Street,  NW.  Washington,  DC 
20036 

NRC  Project  Director:  George  F.  Dick, 
Acting  Director 

Indiana  Nfichigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Beirien  County,  Michigan 

Date  of  amendments  request:  March 
28, 1991 

Description  of  amendments  request 
The  Technical  SpeciHcations  would  be 
revised  to  delete  requirements  relating 
to  Boron  Injection  Tanks  (BITs).  There  is 
a  single  900  gallon  BIT  associated  with 
each  unit.  This  amendment  would 
permit  the  licensee  to  deactivate  the 
BITS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  an  analysis  of  the 
'  issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  deactivation  of  the  BIT  affects  the 
postulated  steam  line  break  scenario  with 
respect  to  (a)  core  integrity,  (b)  mass  and 
energy  release  to  the  containment,  and  (c) 
mass  and  energy  release  outside  containment 
for  its  potential  effect  on  the  environmental 
qualification  of  safety  related 
instrumentation.  Analyses  performed  with 
the  assumption  that  the  BIT  is  deactivated 
(i.e.,  zero  ppm  boron  concentration  and  no 
heat  tracing]  show  that  the  thermal  margin 


(DNBR)  design  bases  are  met  and  no  fuel  clad 
failure  is  anticipated.  Additionally, 
temperatures  and  pressures  reached  in  the 
containment  would  be  below  the  containment 
design  limits.  Also  instrument  surface 
temperatures  would  remain  below  the 
qualified  temperature  values.  Therefore,  the 
equipment  inside  and  outside  containment 
necessary  to  mitigate  the  consequences  of  an 
accident  would  function  as  intended. 
Therefore  no  significant  increase  in  the 
probability  or  consequences  of  a  previously 
analyzed  accident  would  occur. 

2.The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 
The  BIT  is  a  component  of  the  safety 
injection  system.  Its  sole  function  is  to 
mitigate  the  effects  of  rapid  cooldown  during 
a  postulated  steam  line  break.  The 
deactivation  of  the  BIT  will  therefore  affect 
the  steam  line  break  event,  but  will  not  create 
the  possibility  of  a  new  or  different  type  of 
accident. 

3.  The  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Analyses  performed  for  the  deactivation  of 
the  BIT  indicate  that  the  thermal  margin 
design  basis  would  continue  to  be  met 
Additionally,  the  temperature  and  pressure 
conditions  reached  in  containment,  for  the 
main  steam  line  break  in  containment  event 
would  be  bounded  by  the  containment  design 
conditions.  Also,  in  event  of  a  main  steam 
line  break  outside  containment 
environmentally  qualified  equipment  outside 
containment  would  not  be  subjected  to 
conditions  in  excess  of  qualified  limits.  Since 
the  design  basis  conditions  contain  the 
required  margins  of  safety,  no  significant 
reductions  in  margins  of  safety  would  result 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director  L  B.  Marsh. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  Cotmty,  Nebraska 

Date  of  amendment  request-  July  19. 
1991 

Description  of  amendment  request 
This  amendment  would  make 
administrative  changes  in  that  it  would 
revise  the  appearance  of  Figure  2.1.1, 
Reactor  Water  Level  Indication.  In 
addition  changes  will  be  made  to 
Technical  Specification  Section  6.1.1,  to 
reflect  managerial  restructuring. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation 

1.  The  first  proposed  change  revises  Page 
10  of  the  CNS  [Cooper  Nuclear  Station] 
Technical  Specifications,  Figure  2.1.1,  Reactor 
Water  Level  Indication  Correlation,  to 
present  both  existing  and  new  information  in 
an  easier  to  understand  format  This 
proposed  change  is  administrative  in  nature 
and  does  not  make  any  changes  in  numerical 
vessel  level  setpoint  values.  The  level 
setpoint  values  and  their  associated 
instrumentation  given  on  Page  10  (Figure 
2.1.1]  are  delineated  and  controlled 
elsewhere  in  the  CNS  Technical 
Specifications.  Some  changes  have  been 
made  to  the  equipment  identification 
nomenclature,  but  these  are  strictly  editorial 
in  nature  and  do  not  affect  the  number  of 
instruments  or  their  function.  Therefore,  this 
change  reflects  only  a  change  in  the  format 
and  content  of  presented  information  and 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  second  proposed  change  revises 
Paragraph  4.7.C  BASEa  of  the  CNS 
Technical  Specifications.  This  change  deletes 
a  statement  concerning  the  performance  of 
tests  to  demonstrate  secondary  containment 
integrity  prior  to  the  time  primary 
containment  is  opened  for  refueling.  This 
statement  conflicts  with  Surveillance 
Requirement  4.7.C.1.C  which  requires  the 
subject  tests  to  be  performed  at  each 
refueling  outage  prior  to  refueling. 

The  Limiting  Conditions  for  Operations 
(LCO]  and  Surveillance  Requirements 
(Section  3.7/4.7)  are  unaffected  by  this 
change.  No  change  to  plant  hardware  of  plant 
operations  results  from  this  change.  This 
change  only  corrects  a  potential  source  of 
confusion  in  the  CNS  Technical 
Specifications.  Therefore,  this  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

3.  The  third  proposed  change  involves  the 
revision  of  Paragraph  6.1.1  of  the  CNS 
Technical  Specifications  to  add  the  Senior 
Manager  of  Staff  Support  as  being  an 
additional  alternate  responsible  for  the  safe 
operation  of  CNS  if  the  Division  Manager  of 
Nuclear  Operations  is  unavailable.  This 
paragraph,  as  proposed,  does  not  change  the 
hierarchy  of  automatically  shifting  the  above 
referenced  responsibility  to  the  Senior 
Manager  of  Operations  or  the  Senior 
Manager  of  Technical  Support  Services.  This 
change  reflects  the  addition  of  the  Senior 
Manager  of  Staff  Support  to  the  CNS 
Organization,  and  is  consistent  with  the 
requirements  of  ANSI  NlM-1971.  Therefore, 
this  change  does  not  involve  an  increase  in 
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the  prob«t>tlit]r  or  coi^qaences  of  an 
accident  previoasty  Mralnated. 

B.  Do«8  the  propoefd  change  create  the 
posattnlity  lor  a  new  pr  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Evaluation 

1.  The  first  proposed  change  involves  the 
replacement  of  Figirt  2.1.1,  Page  10. 
Technical  Specificati^  with  an  updated 
presentation  of  existing  and  additional 
information.  This  chafige  does  not  make  any 
changes  in  specification  requirements.  Some 
changes  have  been  mtode  to  the  equipment 
identificatkia  nomenclature,  but  these  art 
stnctiy  editorial  ia  nature  and  do  not  affect 
the  number  of  instrtn^ents  or  their  function. 
These  '^>»'y  are  acininistrative  in  nature 
and  do  not  coastitutelany  hardware  changes, 
additiaa*.  orcfaangeaiin  plant  conTiguration. 

Ths  yropoaad  cfaan^  to  Figure  2.1.1 
introducea  some  new  information,  including  ^ 
three  new  level  indication  illustrations,  not 
shown  on  the  current  Figure  2.1.1.  This 
information  is  controlled  by  other  portions  of 
the  Technical  Specifications  and  does  not 
represent  any  change)!  or  additions  of 
hardware,  or  change^  in  plant  configuration. 
The  Proposed  Figure  ^.1.1  is  more  user 
friendly  through  imprt>ved  presentation  of 
level  indication  inforfiation.  Therefore,  this 
proposed  change  doe$  not  create  the 
possibility  for  a  new  pr  different  kind  of 
accident  previously  evaluated. 

2.  The  second  proposed  change  deletes  a 
statement  from  Paragraph  4.7.C  BASES, 
involving  the  performance  of  tests  to 
demonstrate  secondary  contaimneot  integrity 
prior  to  opening  of  th0  primary  containment. 
This  change  is  proposed  in  order  to  correct  an 
apparent  conflict  between  the  above 
referenced  statement  and  Surveillance 
Requirement  4.7.Cl.a  This  change  involves 
no  hardware  changes  and  does  not  effect 
op)erations  (including  refueling]  in  any  way. 
Therefore,  this  proposed  change  does  not 
create  the  possibility  for  a  new  or  different 
kind  of  accident  pre\ioualy  evaluated. 

3.  The  third  proposed  change  involves  the 
revision  of  Paragraph  6.1.1  of  the  CNS 
Technical  Specifications  to  include  the  Senior 
Manager  of  Staff  Support  as  an  additional 
alternate  for  assumir^  overall  onsite  fulltime 
responsibility  for  the  Safe  operation  of  CNS 
in  the  absence  of  the  bMNO  [Division 
Manager  of  Nuclear  (t>peration8).  This  change 
is  administrative  in  nature  and  does  not 
result  in  any  hardwate  changes  or  changes  in 
plant  operations.  Therefore,  this  proposed 
change  does  not  creaie  the  possibility  for  a 
new  or  diRerent  kindjof  atxident  previously 
evaluated. 

C.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safety? 

Evaluation  I 

1.  The  first  proposad  change  addresses  the 
replacement  of  the  eiiisting  Figure  2.1.1  of 
Technical  Specifications  with  a  reformatted 
!il.1.  Information 
ed  change  is 
pled  by  other  portions  of 

cifications  and/or 
I  documents.  There  have 
been  no  changes  in  plant  (>arameters  or 
safety  aetpoint  settings  associated  with  this 
proposed  change.  Therefore,  this  change 


and  updated  Figure 
displayed  in  this 
contained  and  con 
the  CNS  Technical 
other  controlled  C 
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makes  bo  pfayaical  impact  on  tbe  margin  of 
safety. 

As  for  the  effect  on  htmian  factors,  the 
above  referenced  proposed  change  presents 
reactor  vessel  level  information  in  a  format 
which  is  both  easier  to  understand,  and  more 
accurately  reflects  level  transmitter  and  level 
indication  identificalioo  nomenclature 
numbers.  The  improvement  in  the  manner 
that  information  is  p>resented  in  this  figure  is 
an  enhancement  to  the  Technical 
Specification  clarity.  Therefore, 
implementation  of  this  proposed  change 
could  not  create  a  significant  reduction  in 
margin  of  safety. 

2.  The  second  proposed  change  involves 
the  deletion  of  a  conflicting  statement  from 
Paragraph  4.7.C  BASES.  Technical 
Specifications.  This  statement  addresses  the 
performance  of  tests  to  demonstrate 
secondary  containment  integrity  prior  to  the 
opening  of  primary  containment.  CNS 
Technical  Specifications  3.7.C1  (a  through  e) 
and  4.7.C.1.C  establish  the  LCO  and 
Surveillance  Requirements  necessary  to 
provide  assurance  that  secondary 
containment  integrity  is  maintained.  From 
these  applicability  requirements  it  follows 
that  surveillance  tests  need  not  be  performed 
until  conditions  exist  that  could  result  in 
damage  to  irradiated  fuel.  The  above 
referenced  current  statement  contained  in 
Paragraph  4.7.C..  BASES,  is  artificially 
conservative  in  that  none  of  the  conditions  of 
LCO  3.7.C.1  are  applicable  prior  to  the 
opening  of  primary  containment  Therefore, 
deletion  of  this  artificially  conservative 
statement  from  the  BAS^  would  not  create  a 
signiHcant  reduction  in  margin  of  safety. 

3.  The  final  proposed  change  adds  the 
Senior  Manager  of  Staff  Support  to  Paragraph 
6.1.1  of  the  CNS  Technical  Specifications. 
This  change  is  administrative  in  natare,  and 
reflects  tbe  addition  of  a  new  management 
position  into  the  CNS  organization. 
Therefore,  this  proposed  changes  does  not 
create  a  significant  reduction  in  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Aubum  Public  Library,  118 
15th  Street  Aubtuu  Nebraska  68305 

Attorney  for  licensee:  Mr.  CD. 
Watson,  Nebraska  Pubhc  Power 
District.  Post  Office  Box  499.  Columbus. 
Nebraska  68602-0499 

NRC  Project  Director:  Theodore  R. 
Quay 

Omaha  Public  Power  District.  Docks! 
No.  50-285,  Fort  CallMHin  Station,  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request-  Augost 
12,1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Fort  Calhoun  Station  Unit  1,  Teduiical 


Specification  3.7(1).  The  mirveillance 
requirement*  for  the  diesei  generator! 
are  being  revised  to  reduce  the  number 
of  diesei  generator  fast  starts.  Diesel 
generator  fast  starts  are  a  concern  as 
they  are  believed  to  contribute  to 
increased  wear  and  equipment 
degradation.  The  surveillance 
requirements  for  diesei  generator  k>ads 
will  remain  die  same. 

As  currently  written.  SpeciHcation 
3.7(l]a.L  requires  that  a  fast  start  be 
performed  on  each  diesei  generator  at 
monthly  intervals.  Two  (2)  of  the  fast 
starts  are  from  ambient  conditions 
which  are  required  by  NRC  Generic 
Letter  84-15.  The  remaining  fast  starts 
are  preceded  by  a  prelubrication  and 
prewarming  run  and  engine  shutdovvn. 
The  diesei  generators  are  run  unloaded 
to  supply  warm  oil  to  prelubricate 
critical  rotating  components  and  to 
warm  the  engine  to  reduce  mechanical 
stresses  during  the  warm  fast  start.  This 
current  method  of  surveillance  testing 
results  in  two  diesei  generator  starts  per 
surveillance  test 

The  proposed  revision  calls  for  the 
removal  of  the  requirement  to  test  the 
diesei  generator  on  a  monthly  basis  to 
start  and  accelerate  to  rated  speed  and 
voltage  in  less  than  or  equal  to  ten  (10) 
seconds.  The  justification  for  the 
reduction  in  testing  requirements  is  that 
the  governor  operation  to  increase  speed 
and  load  can  be  demonstrated  locally  or 
in  the  control  room.  In  addition, 
historical  data  have  shown  that  the 
diesei  generators  rarely  fail  to  comply 
with  the  ten  (10)  second  criterion. 

The  proposed  monthlyTequirement  is 
to  perform  an  idle  start  and  then 
manually  accelerate  and  load  the  diesei 
generators.  An  idle  start  is  one  in  which 
the  engine  is  started  and  operated  at 
idle  for  a  short  time  period  (as 
recommended  by  the  engine  vendw) 
before  being  accelerated  to  rated  speed 
and  then  loaded.  This  method  allows  the 
engine  lube  oil  and  cooling  systems  to 
stabilize  prior  to  acceleration  and 
loading. 

The  diesei  generator  manufacturer 
states  that  the  most  desirable  starting 
procedure  is  one  which  utilizes  an  idle 
start  to  allow  temperatures  to  stabilize 
before  loading.  This  method  will  reduce 
the  test  induced  wear  and  equipment 
degrade  tioa  to  a  minimum. 

A»M  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
bekmr 
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1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

In  order  to  ensure  that  the  Diesel 
Generators  perform  as  they  were  designed,  it 
is  important  that  they  be  tested  on  a  routine 
basis:  however,  when  testing  becomes 
excessive  the  tests  themselves  can  lead  to 
test-induced  wear  and  degradation,  which 
could  reduce  the  diesel  generators  reliability 
and  availability.  The  proposed  change  to  this 
Technical  SpeciHcation  provides  for  an 
overall  reduction  in  diesel  generator  starts 
which  is  consistent  with  the  intent  of  NRG 
Generic  Letter  84-15  and  other  utilities'  EOG 
(Emergency  Diesel  Generator)  Technical 
Specification  changes  that  have  been 
previously  approved  by  the  NRG.  Since  the 
proposed  change  will  improve  the  overall 
reliability  and  availability  of  the  diesel 
generators  and  each  EDG  (by  itself)  can 
satisfy  the  power  requirements  for  the  peak 
and  long-term  accident  loads,  the  proposed 
change  will  not  significantly  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Greate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  or  different  modes  of  operation  are 
proposed  as  a  result  of  this  change.  The 
proposed  change  would  reduce  the  overall 
number  of  diesel  fast  starts  and  is  intended  to 
increase  the  overall  reliability  and 
availability  of  the  diesel  generators.  Since  the 
diesel  generators  will  still  be  capable  for 
performing  their  design  function  (with 
potentially  increased  availability]  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety? 

The  proposed  change  does  not  reduce  any 
margin  of  safety.  The  purpose  of  the  diesel 
generators  is  to  ensure  there  is  sufficient 
power  available  to  supply  the  safety  related 
equipment  required  for  safe  shutdown  of  the 
plant  and  mitigation  and  control  of  accident 
conditions.  The  redundancy  of  the  power 
sources  required  ensures  that  even  during  an 
accident  with  a  coincident  loss  of  offsite 
power  and  a  single  failure  of  one  onsite 
power  source,  there  is  still  sufficient  power  to 
supply  all  required  safety  systems.  Since  the 
proposed  change  has  no  effect  on  the  Limiting 
Condition  of  Operation  (LGO)  these 
requirements  are  unaffected.  In  the  event  one 
emergency  diesel  generator  is  inoperable. 
Technical  Specification  2.7(2)  requires  that  all 
other  A.C.  normal  and  emergency  power 
systems  be  operable  and  that  all  Engineered 
Safeguards  on  the  operable  bus  supplied  by 
the  operable  diesel  generator  be  operable. 
This  provides  assurance  that  a  loss  of  offsite 
power  will  not  result  in  a  complete  loss  of 
safety  function  of  critical  systems  during  the 
time  one  EDG  is  inoperable.  The  proposed 
changes  to  the  Technical  Specifications 
should  result  in  increase  reliability  and 
availability  of  the  EDGs.  The  surveillance 
requirements  are  intended  to  demonstrate  the 
operability  of  the  A.C.  sources.  There  have 
l>een  no  changes  to  the  surveillance 
requirements  ejecting  the  operability  of  the 


offsite  A.C  sources.  The  proposed  changes 
will  reduce  the  overall  wear  on  the  diesel 
engines.  This  should  result  in  an  increase 
reliability  of  the  EDGs.  Therefore,  due  to  the 
increased  reliability  and  availability  of  the 
EDGs,  the  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf.  Lamb, 
Leiby.  and  MacRae,  1333  New 
Hampshire  Avenue.  N.W..  Washington, 
D.C. 20036 

NRC  Acting  Project  Director:  Robert 
A.  Gramm 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County.  Pennsylvania 

Date  of  amendment  request:  August 
27. 1991 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
the  Technical  Specifications  (TSs)  for 
the  Limerick  Generating  Station  (LGS). 
Units  1  and  2  by  adding  Section  3/4  7/8 
and  associated  Bases.  The  new  Section 
would  add  operability  requirements. 
Limiting  Conditions  for  Operation 
(LCOs)  and  Surveillance  Requirements 
(SR)  for  the  Main  Turbine  Bypass 
System.  This  change  is  being  proposed 
to  take  credit  for  main  turbine  bypass 
valve  operation  in  the  calculation  of  the 
minimum  critical  power  ratio  (MCPR) 
thereby  giving  the  plant  more  MCPR 
margin  (i.e..  the  feedwater  controller 
failure  would  no  longer  be  the  limiting 
transient).  The  latest  NRC  approved 
Boiling  Water  Reactor  (BWR)  Standard 
TS  (NUREG-0123.  Rev.  3. 1980)  includes 
the  main  turbine  bypass  system 
operability  requirements.  As  a  result, 
most  BWR  plants  already  have  the  main 
turbine  bypass  system  operability 
requirements  in  their  TS.  When  the  LGS, 
Unit  1  was  licensed  to  operate,  the 
MCPR  limit  posed  no  operational 
constraints;  thus,  the  licensee  declined 
to  include  operability  requirements  on 
the  main  turbine  bypass  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


We  have  concluded  that  the  proposed 
changes  to  the  LGS  TS,  which  specify 
operability  requirements  for  the  main  turbine 
bypass  system,  do  not  constitute  a  Significant 
Hazards  Consideration.  In  support  of  this 
determination,  an  evaluation  of  each  of  the 
three  standards  set  forth  in  10  CFR  50.92  is 
provided  below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  specify 
requirements  for  verifying  the  operability  of 
the  main  turbine  bypass  system,  and  do  not 
affect  any  plant  hardware,  plant  design,  or 
plant  systems.  Therefore,  the  probability  of 
an  accident  previously  evaluated  is 
unchanged  by  the  proposed  TS  changes. 

The  main  turbine  bypass  system  limits  the 
peak  pressure  in  the  main  steam  lines  and 
maintains  reactor  pressure  within  acceptable 
limits  during  events  that  cause  rapid 
pressurization.  Chapter  15  of  the  (Updated 
Final  Safety  Analysis  Report)  UFSAR 
includes  an  evaluation  of  the  effects  of 
reactor  pressure  increase  on  fuel  thermal 
margin  during  possible  pressurization  events. 
These  analyses  specified  the  operating  limit 
MCPRs  for  the  initial  core  at  which  the  safety 
limit  MCPR  would  not  he  exceeded  during 
the  pressurization  events.  All  subsequent 
operating  limit  MCPRs  are  determined  by  the 
cycle  specific  transient  analysis  for  LGS  Unit 
1  and  Unit  2,  respectively.  Of  the 
pressurization  events,  the  (Feedwater 
Controller  Failure]  FCF.  maximum  demand  is 
currently  the  most  limiting.  The  cycle  specific 
transient  analysis  indicates  that  Uie  operating 
limit  MCPR  is  lower  for  the  FCF  with  an 
operable  bypass  system.  Verifying  the 
operability  of  the  turbine  bypass  system  in 
accordance  with  the  proposed  TS  provides 
assurance  that  the  system  will  operate  and 
perform  its  intended  function  of  ensuring  that 
the  safety  limit  MCPR  is  not  exceeded  should 
a  FCF  transient  occur  while  operating  at  the 
reduced  operating  limit  MCPR.  Additionally, 
the  proposed  TS  will  ensure  that  when  the 
bypass  system  is  inoperable,  the  operating 
limit  MCPR  is  established  to  provide 
sufficient  margin  such  that  the  safety  limit 
MCPR  is  not  exceeded  in  the  event  of  a  FCF 
transient.  Because  the  cycle  specific  transient 
analyses,  including  the  FCF  with  and  without 
bypass  transients,  will  be  performed  and 
reflected  in  the  (Core  Operating  Limits 
Report)  COLR  for  all  subsequent  operating 
cycles  for  LGS  Unit  1  and  Unit  2, 
respectively,  the  operating  limit  MCPRs  will 
be  established,  based  on  operability  of  the 
turbine  bypass  system,  to  ensure  that  the 
safety  limit  MCPR  is  not  exceeded  in  the 
event  of  a  FCF.  Therefore,  the  consequences 
of  an  accident  previously  evaluated  are  not 
changed  by  the  proposed  TS  changes. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  alter  the 
design  or  function  of  any  plant  equipment. 
nor  do  they  introduce  any  new  operating 
configurations  or  failure  modes.  Currently, 
the  operating  limit  MCPRs  for  LGS,  UniU  1 
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and  2.  are  established!  based  on  the  PCF 
without  bypass  transient  Th«  proposed  TS 
wiU  resalt  in  lowering!  the  operating  limit 
MCPR  for  an  operabhg  main  turbine  bypass 
system,  but  will  requite  appropriately 
revising  the  operating :limit  MCPR  if  the  main 
turbine  bypass  system  is  inoperable. 
Accordingly,  the  FCF  With  and  withoat 
bypass  transients  wili  continue  to  be 
analysed  in  the  cycle  specific  transient 
analysts  and  reflected  in  the  COLR  for  each 
LGS  unit  to  be  used  in|  conjunction  with  the 
proposed  TS.  Tharefo|e.  the  proposed  TS 
changes  do  not  create  the  possibility  of  a  new 
or  differeat  kind  of  ao  :ident  from  any 
accident  previously  e\  aluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reductior  In  a  margin  of  safety. 

The  proposed  TS  ch  anges  will  ensure  that 
the  operating  limit  MC  PR.  as  determined  by 
the  cycle  specific  tran  iient  analysis  for  LGS 
Unit  1  and  Unit  2,  resf  ectively,  will  be 
established  based  on  '  hs  operability  of  the 
main  turbine  bypass  a  /stem  such  that  the 
safety  limit  MCPR  wil  not  be  exceeded  in  the 
event  of  the  occurrende  of  the  analyred 
transients.  Therefore,  the  proposed  TS 
changes  will  not  reduije  a  margin  of  safety. 

The  NRC  staff  hat  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  tnat  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Thereforej  the  NRC  staff 
proposes  to  determiie  that  the 
amendment  request!  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
locaUoTv  PottsfovvtJiPublic  Library.  500 
High  Street,  PottstoKn,  Pennsylvania 
19464. 

Attorney  for  licensee:  ].  W.  Durham. 


Sr.,  Esquire.  Sr.  V.P, 


and  General 


Counsel,  Philadelph  ia  Electric  Company, 
2301  Market  Street.  Philadelphia, 
Peruisylvania  19101 

NRC  Project  Director  Walter  R. 
Butler 

Philadelphia  Electric  Company,  Public 
SeiT'ice  Electric  anil  Gas  Company, 
Dehnarva  Power  anjd  Light  Company, 
and  Atlantic  City  Electric  Company, 
DockeU  Nos.  50-277  and  50-278,  Peach 
Bottooi  Atomic  Power  Station,  Units 
Nos.  2  and  3.  York  CtHinty.  Pennsylvania 

Date  of  application  for  amendments: 
November  18, 1978  as  supplemented  by 
letters  dated  April  J9. 1984.  October  10, 
198&  April  21  and  J4ne  23, 1988  and  May 
17. 1991.  The  April  ^9, 1984  request  was 
noticed  August  22, 1984  (49  FR  33367). 
The  October  10, 198(6  proposal 
completely  supersets  all  previous 
proposals. 

Description  of  aiAendment  request: 
The  proposed  amer  dment  would  add 
Surveillance  Requirements  to 
incorporate  the  requirements  of 
Appendix  )  on  the  I  iaktight  integrity  of 


the  primary  reactor 
components  which 


containment  and 
>enetrate  the 


containment.  The  pi'oposed  changes 
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were  requested  by  the  NRC  of  all 

licensees  to  bring  them  into 
conformance  with  Section  50.54(o)  and 
Appendix  J  of  10  CFR  Part  50  "Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors." 

The  licensee  also  proposes  to  delete 
references  in  Table  3.7.4  (Primary 
Containment  Testable  Isolation  Valves) 
to  certain  valves  which  do  not  require 
local  leakage  rate  testing. 

Basis  for  proposed  ao  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  in  the 
submittal  of  October  la  1986,  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

These  changes  do  not  invoke  a  significant 
hazards  consideration  since  they  do  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  since  the  changes 
enhance  the  conservatism  of  both  the 
integrated  and  local  leak  rate  testing 
prograju 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  since  additional 
surveillance  provisions  do  not  create  a 
potential  accident  precursor 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety  since  the  addition  of 
isolation  valves  to  the  testing  program  and 
the  more  conservative  leak  rate  criteria 
proposed  by  the  Application  improves  the 
assurance  that  containmetrt  mtegrity  will  Yx 
maintained,  and  off-site  radiation  doses  wiU 
be  limited  to  a  small  fraction  of  the 
Commission's  regulations  during  accident 
conditions. 

The  Plant  Operation  Review  Committee 
and  the  Nuclear  Review  Board  have 
reviewed  the  proposed  changes  to  the 
Technical  Specifications  and  have  concluded 
that  they  do  not  involve  an  unreviewed 
safety  question  or  a  significant  hazards 
consideration  and  will  not  endanger  the 
health  and  safety  of  the  public. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  the  licensee's 
submittals  of  April  21  and  June  23. 1988 
and  May  17, 1991.  as  they  affect  the 
licensee's  analyses  of  no  significant 
hazards  consideration.  Based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  EducaUon 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg.  Pennsyivania  1710S. 
Attorney  for  Licensee:  |.  W.  Durham.  Sr., 
Esquire,  Sr.  VJ>.  and  General  Counsel 
Philadelphia  Electric  Company,  2301 


Market  Street  Philadelphia. 
Pennsylvania  19101 

NRC  Project  Director  Walter  R. 
Butler 

TU  Electric  Company,  Docket  No.  50- 
445,  Comanche  Peak  Steam  Electric 
Station,  Unit  1.  Somervell  County,  Texas 

Date  of  amendment  request:  May  24. 
1991 

Description  of  amendment  requesL 
The  proposed  changes  would  modify  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES)  Unit  1  Technical  Specifications 
(TS)  by  relocatirw  cyrle-specific 
parameters  from  the  TS  to  a  Core 
Operating  Limils  Rf.port  (COLR)  in 
accordance  with  Generic  Letter  88-16, 
replacing  the  nidial  peaking  factor  (Fxy) 
surveillance  with  m  heat  flux  hot  channel 
factor  (FQ)  surveillance,  and  revising 
the  upper  bound  for  the  cycle-specific 
moderator  temperature  coefficient 
(MTC)  to  allow  operations  with  a 
positive  MTC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prolrability  or 
consequences  of  an  accident  previously 
evaluated. 

The  relocation  of  cycle-specific  core 
operating  limits  from  the  CPSES  Unit  1 
Technical  Specifications  to  the  COLR  has  no 
influence  on  the  probability  or  consequences 
of  any  accident  previously  evaluated.  The 
limits  are  calculated  using  NRC-approved 
methodology  and  are  consistent  with  all 
applicable  limits  of  the  safety  analysis. 
Merely  relocating  these  limits  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  assurance  is  independent  of 
the  location  of  the  cycle-specific  core 
operating  limits. 

The  incorporation  of  the  FQ  Surveillance 
method  involves  no  changes  in  accident 
initiators  which  could  change  the  probability 
of  an  accident  The  consequences  of 
previously  evaluated  accidents  remain 
unchanged  since  only  the  surveillance 
method  used  to  verify  compliance  with  the 
FQ  limit  is  changed.  The  FQ  Limiting 
Condition  for  Operation  itseU  is  not  being 
changed. 

Operation  with  the  proposed  [positive] 
PMTC  limits  only  affect  the  transient 
response  following  an  initiating  event. 
Therefore,  the  probat>ility  of  an  initiating 
event  is  unaffected  l>y  the  proposed  PMTC 
limits.  The  accident  analyses  have  been 
evaluated  and  there  is  not  a  significant 
increase  in  the  consequences  of  any 
accidents. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  involve  a 
significant  increase  in  the  probability  or 


Federal  Register  /  Vol.  56.  No.  181  /  Wednesday.  September  18.  1991  /  Notices 47243 


consequencea  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  relocation  of  cycle-specific 
core  operating  limits  from  the  CPSES  Unit  1 
Technical  Specifications  to  the  COLR  still 
requires  that  plant  operations  remain  within 
core  operating  limits  developed  using  NRC 
approved  methodologies  and  consistent  with 
ail  applicable  limits  of  the  safety  analysis. 

The  use  of  the  FQ  Surveillance  method 
does  not  involve  any  design  changes.  The 
proposed  surveillance  procedure  does  not 
involve  a  change  in  the  method  of  plant 
operation  and  does  not  allow  operation 
outside  the  limits  previously  analyzed.  Since 
the  plant  design,  limitations  and  method  of 
operation  are  unchanged,  this  new 
surveillance  method  does  not  create  the 
possibUity  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  PMTC  does  not  involve 
any  design  changes  to  the  fuel,  reactor 
coolant  system  or  engineered  safety  features. 
The  MTC  was  already  considered  in  all 
accident  and  transient  analysis. 
Implementation  of  PMTC  reouires  that  all 
transients  and  accidents  described  in  the 
FSAR  be  evaluated  to  assess  tne  effect  of  the 
F^fTC;  but  no  new  or  different  types  of 
accidents  can  result. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Even  though  specific  values  are  moved  to 
the  COLR.  Specifications  continue  to  require 
operation  within  the  core  limits  developed 
using  .NRC-approved  reload  design 
methodologies  and  consistent  with  all 
applicable  limits  of  the  safety  analysis.  As 
such,  the  margin  of  safety  is  maintained 

The  proposed  FQ  surveillance  method 
accomplishes  the  same  purpose  as  the  Fxy 
surveillance  it  replaces  and  the  limit  placed 
on  FQ  remains  unchanged  Since  this  limit 
remains  the  same,  the  margin  of  safety  is  not 
affected. 

Evaluations  have  been  performed  to  assess 
the  effect  of  a  PMTC  on  the  FSAR  accident 
analyses.  The  results  of  the  evaluations  show 
no  significant  increase  in  accident 
consequences.  The  applicable  event 
acceptance  criteria  continue  to  be  met  and 
the  conclusions  reached  in  the  FSAR  remain 
valid.  Thus,  a  PMTC  does  not  cause  a 
reduction  in  the  margin  of  safety. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiricant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 


Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper,  P. 
O.  Box  19497,  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L. 
Edgar.  Esq.,  Newman  and  Holtzinger. 
1615  L  Street,  N.W.,  Suite  1000. 
Washington.  D.C.  20036 

NRC  Project  Director:  Suzanne  C 
Black,  Director 

TU  Electric  Company.  Docket  No.  50- 
445.  Comanche  Peak  Steam  Electric 
Station.  Unit  1,  Somervell  County.  Texas 

Date  of  amendment  request:  June  28, 
1991 

Description  of  amendment  request 
The  proposed  amendments  would 
change  the  Comanche  Peak  Steam 
Electric  StaUon  (CPSES)  Technical 
Specifications  (TS)  4.4.8,3.2  and  4.5.2  to 
reflect  the  removal  of  the  Residual  Heat 
Removal  (RHR)  isolation  valve 
autoclosure  interlock  (ACI). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve  a 
significance  increase  in  the  probability  or 
consequences  of  an  accident  pre  viouaiy 
evaluated. 

The  RHR  autoclosure  interlock  was 
designed  to  prevent  the  occurrence  of  aa 
RHR  pipe  rupture  and  subsequent 
intersystem  LOCA  (loss-of-coolant  accident] 
by  automatically  isolating  the  RCS  [reactor 
coolant  system)  from  RHR  system  whenever 
RCS  pressure  exceeds  a  specified  pressure 
below  RHR  system  failure  pressure. 

Several  recent  industry  events  involving 
spurious  actuation  of  the  ACI  have  caused 
the  loss  of  RHR  cooling  during  non-power 
operations.  Sandia  report.  NUREC/CR-4335, 
SAND  84-1339,  "Potential  Benefits  ObUined 
by  Requiring  Safety  Grade  Cold  Shutdown 
Systems",  identified  loss  of  RHR  suction 
when  the  AQ  interlock  is  present  as  a 
significant  contributor  to  total  plant  core  melt 
frequency.  WCAP-11736  was  prepared  to 
address  this  concern. 

WCAP-1173e  includes  a  review  of  the  AQ 
design  basis  and  proposes  design  changes 
based  on  an  evaluation  of  the  effect  of  ACI 
removal  on  RHR  system  availability,  low 
temperature  overpressure  protection,  and  the 
potential  for  intersystem  LOCA.  TU  Electric 
has  reviewed  the  WCAP  for  applicability  to 
CPSES  and  has  concluded  that  the  CPSES 
RHR  system  is  sufficiently  similar  to  a 
WCAP-1173e  reference  plant  (Callaway)  that 
the  WCAP  conclusions  remain  valid  for 
CPSES. 

The  following  conclusions  are  drawn  l>y 
the  WCAP  and/or  the  TU  Electric  evaluation 
of  the  WCAP: 

•Sufficient  means  exist  to  minimize  a 
LOCA  outside  containment  and  removal  of 
the  ACI  reduces  the  frequency  of  interfacing 
system  LOCA's  in  Modes  1,  2  and  3. 

-The  removal  of  the  AQ  increases  the 
availability  of  the  RHR  system  function  to 


remove  decay  heat  during  cold  shutdown.  • 
The  removal  of  the  AQ  has  no  effect  on  heat 
input  transients.  For  mass  input  transients, 
there  was  a  slight  increase  in  some 
consequence  categories,  however,  this  was 
not  considered  to  be  significant  The  removal 
of  the  AQ  decreases  the  frequency  of  tht 
spurious  activation  of  the  RHR  suction 
isolation  valves.  The  reduction  in  frequency 
significantly  reduces  the  Buml>er  of  letdown 
isolation  transients.  The  removal  of  the  AQ 
provides  a  net  positive  safety  benefit  in  solid 
plant  operations.  The  proposed  design  change 
will  reduce  the  frequency  of  an  RHR 
overpressure  event. 

-CPSFS  RHR  relief  valves  provide  the 
necessary  relief  capacity  for  overpressure 
protection. 

Based  on  TU  Electric's  review  of  WCAP- 
11736,  the  comparison  of  CPSES  writh  the 
WCAP  reference  plant,  and  the 
implementation  of  the  WCAP  recommended 
improvements,  it  is  concluded  that  the 
probability  or  consequences  of  an  accident 
previously  analyzed  is  not  significantly 
increased.  The  removal  of  the  ACT  results  in 
a  net  improvement  in  plant  safety  by 
increasing  the  net  availability  of  the  RHR 
system  and  reducing  the  probability  of  an 
intersystem  LOCA.  The  AQ  removal  cioes 
not  effect  the  hinction  or  failure  mode  of  the 
RHR  system  or  Reactor  Coolant  System  other 
than  automatic  isolation.  The  AQ  function 
was  originally  provided  to  ensure  that  the 
isolation  valves  are  closed  during  RCS 
pressurization  to  prevent  an  intersystem 
LOCA.  Adequate  RHR  system  protection  is 
provided  by  the  RHR  suction  relief  valves, 
supplemented  by  administrative  controls  and 
operator  alarms. 

2.  The  proposed  change  does  not  create  the 
poaaibility  of  a  new  or  diOerent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  removal  of  the  AQ  and  the  addition  of 
the  control  room  RHR  suction  valve-nol- 
closed  alarm  do  not  change  the  function  or 
failure  modes  of  the  RHR  suction  isolation 
valves.  RHR  system  overpressure  and  loss  of 
RHR  cooling  are  the  only  accidents  the  ACI 
impacts.  The  effect  of  an  overpressure 
transient  at  cold  shutdown  conditions  is  not 
altered  by  the  removal  of  the  ACL  With  or 
without  the  AQ  function,  the  RHR  system 
could  be  subject  to  overpressure  for  which 
the  RHR  suction  relief  valves  are  relied  upon 
to  limit  pressure  within  the  design  of  the  RHR 
system.  The  relief  valves  along  with  the 
alarms,  interlocks  and  administrative 
controls  ensure  that  the  RHR  suction  valves 
are  closed  when  the  RCS  pressure  is  high  and 
that  the  RHR  system  is  maintained  within  its 
design  parameters.  With  regard  to  RHR 
cooling,  the  removal  of  the  ACI  has  only  a 
positive  impact  in  that  the  availability  of 
RHR  cooling  is  increased  by  eliminating  a 
possible  cause  for  spurious  RHR  suction 
valve  closure.  Therefore,  the  removal  of  the 
AQ  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
This  change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  since  the 
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safety  analyses  in  thi  CPSES  (Final  Safety 
Analysis  Report]  FSAR  are  essentially 
unaffected  and  safetf  limits  are  not 
exceeded.  The  possible  impacts  to  safety 
analyses  relate  to  events  that  increase 
pressure  when  the  R|iR  system  is  connected 
to  the  RCS.  The  potejitial  impacts  are  due  to 
fluid  loss  through  thai  relief  valves,  or  in  the 
worst  case,  loss  of  flaid  and  loss  of  RHR 
1  rupture  of  the  RHR 


availability  through 
system. 

The  alarms  with  a 
as  well  (as)  the  syst 
administrative  con 
terminate  the  event 
that  rupture  will  not 
is  expected  that 


JMI 


endant  operator  action, 

design  features  and 
lis  are  adequate  to 
ir  isolate  the  RHR  such 
iccur.  For  most  events,  it 
will  be  isolated  sooner 
due  to  operator  acticfi  than  via  the 
functioning  of  the  previous  ACI.  The  potential 
difference  of  fluid  lo|s  is  not  considered 
significant  Therefor*  the  changes  do  not 
involve  a  significant  deduction  in  the  margin 
of  safety.  On  the  coi«rary,  WCAP-11736  has 
concluded  that  the  increased  availability  of 
the  RHR  system  resijlting  from  ACI  removal 
results  in  a  net  safety  benefit.  ^ 

The  NRC  staff  t*3  reviewed  the 
licensee's  analysis  and.  based  on  tiiis 
review,  it  appearejthat  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  requept  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library  J  Government 
Publications/Mapb.  701  South  Cooper,  P. 
O.  Box  19497,  Arlington,  Texas  76019 

Attorney  for  lie  msee:  George  L 
Edgar,  Esq..  Newr  lan  and  Holtzinger. 
1615  L  Street.  N.V  ..  Suite  1000. 
Washington,  D.C.  20038 

NRC  Project  Di  -ector.  Suzanne  C. 
Black,  Director 

TU  Electric  Company,  Docket  No.  50- 
445.  Comanche  Peak  Steam  Electric 
Station.  Unit  1.  S<  mervell  County.  Texas 

Date  ofamendi  lent  request:  August  9. 
1991 

Description  ofi  imendment  request- 
The  proposed  amendment  would  change 
the  Comanche  Peek  Steam  Electric 
Station  (CPSES)  tonit  1  Technical 
^)  to  increase  the 
,  shutdown  margin  for 
^ode  5]  operation  from 
/k/k,  and  increase 
the  minimum  borfetion  requirement  from 
a  shutdown  mar^n  equivalent  to  1% 
Wk/k  at  200*  F  td  1.3%  Wk/k  at  200"*  F 
for  the  action  stajenients  associated 
with  the  hmiting  conditions  for 
operation  (LCOs  for  boration  systems. 

Basis  forpropdsed  no  significant 
hazards  considei  ation  determination: 
As  required  by  1^  CFR  50.91(a).  the 
licensee  has  pro>  ided  its  analysis  of  the 
issue  of  no  sienif  cant  hazards 
consideration  wl  ich  is  presented  below: 


Specifications  (1 
required  minimi 
cold  shutdown  I 
1%  Wk/k  to  1.3%  f 


1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Operation  with  the  proposed  minimum 
shutdown  margin  requirement  only  affects 
the  transient  response  following  an  initiating 
event  from  [cold  shutdown)  Mode  5. 
Therefore,  the  probability  of  an  initiating 
event  is  unaffected  by  the  proposed  change. 
The  accident  analyses  have  been  evaluated 
and  the  only  accident  of  concern  is  the  boron 
dilution  event  in  Mode  5.  This  event  has  been 
analyzed  and  the  applicable  event 
acceptance  criteria  continue  to  be  met  with 
the  conclusions  of  the  [Final  Safety  Analysis 
Report]  FSAR  remaining  valid. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  use  of  the  increased  minimum 
shutdown  margin  requirement  for  Mode  5 
does  not  involve  any  design  changes  to  the 
fuel  Reactor  Coolant  System  or  engineered 
safety  features.  Thus,  implementation  of  the 
increased  minimum  shutdown  margin 
requirement  for  Mode  5  does  not  result  in  any 
new  or  different  types  of  accidents. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

As  described  in  the  FSAR,  the  [Safety 
Evaluation  Report]  SER,  and  the  Technical 
Specification  BASES  for  these  specifications, 
the  margin  of  safety  is  established  by 
precluding  a  return  to  critical  for  a  postulated 
boron  dilution  event  in  Mode  5.  The  boron 
dilution  event  has  been  analyzed  using 
methodology  approved  for  CPSES  and  the 
proposed  minimum  SHUTDOWN  M.\RGIN. 
The  result  of  this  analysis  is  that  the  reactor 
remains  subcritical. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  Involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  - 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper,  P. 
O.  Box  19497.  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L 
Edgar,  Esq..  Newman  and  Holtzinger. 
1615  L  Street.  N.W..  Suite  1000. 
Washington.  D.C.  20036 

NRC  Project  Director  Suzanne  C. 
Black.  Director 


Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request:  August  1. 
1991 

Description  of  amendment  request' 
The  proposed  amendment  would  correct 
a  number  of  typographical  errors,  make 
some  editorial  changes,  provide 
clarification  and  provide  internal 
consistency  for  the  Callaway  Technical 
Specifications  (TSs).  This  proposed 
change  encompasses  six  separate  items 
which  are  described  in  Attachment  1  of 
the  licensee's  request  and  are  briefly 
discussed  individually  below. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  changes  do  not  involve 
a  significant  hazards  consideration 
because  operation  of  the  Callaway  Plant 
with  these  changes  would  not:  1.  Involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 
Item  No.  1 

The  proposed  typographic  change  of 
the  singular  "monitor"  to  the  plural 
'monitors"  would  correct  a 
typographical  error.  The  change  does 
not  impact  the  reliability  or  availability 
of  plant  equipment.  The  change  does  not 
alter  the  function  or  capabilities  of 
existing  plant  equipment. 
Item  No.  2 

The  proposed  changes  described  for 
item  8.a  of  Table  3.3-4  correctly  reflect 
the  values  as  issued  in  NPF-30  rather 
than  the  incorrect  values  as  issued  in  an 
NRC  letter  dated  November  1. 1984.  The 
changes  would  make  minor  editorial 
revisions  to  the  text  and  provide 
consistency  and  clarity  to  the  operators 
which  will  help  avoid  operator 
confusion.  The  changes  would  not 
impact  the  reliability  or  availability  of 
plant  equipment. 
Item  No.  3 

The  proposed  changes  described  for 
items  15. 16.  and  18  of  TS  Table  3.3-10 
are  minor  editorial  revisions  to  the  text 
and  would  provide  consistency  and 
clarity  to  the  operators  which  will  help 
avoid  operator  confusion.  The  changes 
would  not  impact  the  reliability  or 
availability  of  plant  equipment. 
Item  No.  4 

The  proposed  change  to  the  presently 
less  restrictive  TS  3.6.4.1  makes  an 
editorial  change  which  would  make  this 
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TS  section  consistent  witlt  the  more 
restrictive  TS  3.3.3.6.  This  change  would 
provide  consistency  and  clarity  to  the 
operators  which  will  help  avoid  operator 
confusion.  The  change  would  not  impact 
the  reliability  or  availability  of  plant 
equipment.  The  change  would  not  alter 
the  function  or  capabilities  of  existing 
plant  equipment. 

Item  No.  5 

This  proposed  change  would  remove 
the  reference  to  TS  Table  3.3-13  which 
was  removed  by  a  previous  license 
amendment  in  which  the  text  was  not 
revised,  thereby  correcting  a 
typographical  error.  The  change  would 
not  impact  the  reliability  or  availability 
of  plant  equipment.  The  change  would 
not  alter  the  function  or  capabilities  of 
existing  plant  equipment. 

Item  No.  6 

This  proposed  change  would  remove 
the  reference  to  the  title  of  'Assistant 
Superintendent,  Operations,"  which  was 
deleted  from  the  organizational 
structure  of  the  Callaway  Plant  as  of 
June  1, 1991.  This  change  is  a  minor 
editorial  revision,  and  would  not  impact 
the  reliability  or  availability  of  plant 
equipment.  The  change  would  not  alter 
the  function  or  capabilities  of  existing 
plant  equipment. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  proposed 
changes  would  not  create  a  new  type  of 
accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes 
would  not  involve  revisions  to  the  ' 
design  of  the  plant  nor  would  they 
revise  any  acceptance  criteria. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinlier 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  6313a 

Attorney  for  licensee:  Gerald 
Charnoff.  Esq..  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  N.W.. 
Washington,  D.C.  20037. 

NRC  Project  Director  John  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-33S  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request:  August 
29, 1991 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 


NA-1&2  Technical  Specifications  (TS) 
regarding  the  engineered  safety  feature 
actuation  system  (ESFAS) 
instrumentation  trip  setpoint.  The 
proposed  change  for  TS  3/4.3.2,  Table 
3.3-4  Item  6.e,  Station  Blackout,  is 
administrative  in  nature.  The  trip 
setpoint  and  allowable  value  are 
currently  listed  as  a  percentage  of  the 
transfer  bus  voltage.  This  would  be 
changed  to  an  actual  voltage.  The 
proposed  change  for  TS  3/4.^.2.  Table 
3.3-4  Items  7.a  and  7.b,  Loss  of  Voltage 
and  Degraded  Voltage,  removes  the 
tolerance  values  associated  with  the 
allowable  values.  These  changes  are 
intended  to  promote  clarity  and  ease  of 
use  of  the  specification.  In  addition,  the 
trip  setpoints  and  allowable  values  for 
the  Loss  of  Voltage  and  Degraded 
Voltage  specifications  (items  7.a  and  7.b 
of  Table  3.3-4)  have  been  revised.  The 
new  values  for  the  trip  setpoints  and  the 
allowable  values  ensure  the  continued 
protection  of  the  ESP  equipment  from 
undervoltage  conditions  while 
minimizing  the  possibihty  of 
unnecessarily  disconnecting  from  the 
preferred  offsite  power  sources.  The 
values  for  the  trip  setpoints  and  the 
allowable  values  are  at  least  as  or  more 
restrictive  than  the  existing  TS  and  are 
consistent  with  the  regulatory  basis  for 
the  loss  of  power  and  degraded  voltage 
protection  and  the  North  Anna  Units  1 
and  2  Loss  of  O^site  Power  (GDC-17) 
analysis,  while  providing  additional 
operating  margins  for  futxu^  electrical 
loads. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  North  Anna  Power  Station 
Units  1  and  2  in  accordance  with  these 
proposed  modificationa  will  not 

1.  Involve  ■  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
any  accident  malfunction  of  equipment  which 
is  important  to  safely  and  which  has  been 
evaluated  in  the  [Updated  Final  Safety 
Analysis  Report  (UFSAR)].  The  change  to 
Item  6.e  only  affects  the  nomenclature  of  the 
[tjrip  [sjetpoints  and  lajllowable  [vjalues. 
The  changes  to  Items  7.a  and  7.b,  Trip 
Setpoints  and  the  Allowable  Values,  will 
ensure  undervoltage  protection  to  the  safety 
related  equipment  and  conform  to  the  [IJoss 
of  (olffsite  [pjower  analysis.  The  assumptions 
used  in  the  accident  analysis  require 
undervoltage  protection  to  be  actuated  before 
voltage  on  the  buses  drops  below  a  given 
value.  The  (TSJ  instrument  trip  setpoints  are 
derived  from  this  value  with  added 
conservatisms.  The  |t]rip  [sletpoints  are  at 
least  as  restrictive  as  the  current 
requirements  and  the  [ajllowable  [vjalues 
define  actual  measured  bus  voltages  required 


by  current  [lloss  of  {o)Ssite  [pjower  analyses 
to  assure  that  ESF  [ojperability  has  been 
maintained.  Therefore,  the  proposed  changes 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Z.  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  those 
previously  evaluated  in  the  safety  analysis 
report  The  change  to  Item  &.e  only  affects  tiie 
nomenclature  of  the  [l|rip  [sjetpoints  and 
[ajliowable  [vjalues.  The  dianges  to  Items  7.a 
and  7.b.  Trip  Setpoints  and  the  Allowable 
Values,  will  ensure  undervoltage  protection 
to  the  safety  related  equipment  and  conform 
to  the  [Ijoss  of  [ojffsite  [pjower  analysis.  The 
assumptions  used  in  the  accident  analysis 
require  undervoltage  protection  to  l>e 
actuated  before  voltage  on  the  buses  drops 
below  a  given  value.  The  [TSj  instrument  trip 
setpoints  are  derived  from  this  value  with 
added  conservatisms.  The  [tjrip  [sjetpoints 
are  at  least  as  restrictive  as  the  current 
requirements  and  the  [ajliowable  [vjalues 
define  actual  measured  boa  voltages  required 
by  current  [Ijoss  of  [ojffsite  (pjower  analyses 
to  assue  that  ESF  [ojperability  has  been 
maintained.  Therefore,  the  proposed  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  change  to  Item  6.e  only 
affects  the  nomenclature  of  the  [tjrip 
[sjetpoints  and  [ajliowable  [vjalues.  The 
changes  to  Hems  7.a  and  7.b,  Trip  Setpoints 
and  the  Allowable  Values,  will  ensure 
undervoltage  protection  to  the  safety  related 
equipment  and  conform  the  [Ijoss  of  jojffsite 
(pjower  analysis.  The  assumptions  used  in 
the  accident  analysis  require  undervoltage 
protection  to  be  actuated  before  voltage  on 
the  buses  drops  below  a  given  value.  The 
(TSj  Instrument  trip  setpoints  are  derived 
from  this  added  conservatisms.  The  [tjrip 
[sjetpoints  are  at  least  as  restrictive  as  the 
current  requirements  and  the  [ajliowable 
[vjalues  define  actual  measured  bus  voltages 
required  by  current  (Ijoss  of  [ojffsite  [pjower 
analyses  to  assure  that  ESF  [ojperability  has 
been  maintained.  Therefore,  the  accident 
analysis  assumptions  remain  bounding  and 
safety  margins  remain  unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michae\  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
P.O.  Box  1535.  Richmond,  Virginia  23212. 

NRC  Project  Director  Herbert  N. 
Berkow 
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Power  Company, 
and  50-281,  Surry 
Nos.  1  and  2,  Surry 


Virginia  Electric 
Docket  Nos.  50-28(1 
Power  Station,  Uni : 
County,  Virginia 

Date  ofamendm  wt  request-  July  8, 
1991 

Description  ofai  lendment  request 
The  proposed  Tech  nical  Specification 
changes  would  support  an  increase  in 
the  safety  analysis lenthalpy  rise  hot 
channel  factor  (F  delta  h]  limit  to  a  value 
of  1.62  and  provide  changes  for 
implementation  of  a  statistical  departure 
from  nucleate  boiling  ratio  (DNBR) 
evaluation  methodology. 

Basis  forproposi  d  no  significar^ 
hazards  considerai  ion  determination: 
As  required  by  10  <  IFR  50.91(a).  the 
licensee  has  proviqed  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whi(  h  is  presented 
below: 

The  proposed  chani  ;es  do  not  involve  a 
signi^cant  hazards  cc  nsideration  because 
operation  of  Surry  Un  Is  1  and  2  in 
accordance  with  [the!  e  changes]  would  not: 

•  involve  a  signiHc  int  increase  in  the 
probability  of  oc(  urrence  or  the 
consequences  of  in  accident  or 
malfunction  of  eq  iiipment  important  to 
safety  previously  evaluated  in  the  safety 
analysis  report.  ^  either  the  F  delta  h 
limit  nor  the  Statistical  DNBR 
Methodology  mal  e  any  contribution  to 
the  potential  acci  lent  initiators  and, 
thus,  cannot  incn  ase  the  probability  of 
any  accident.  The  key  safety  analysis 
parameters  discu  ised  in  this  report 
bound  the  current  operating 
characteristics  of  both  Surry  fuel  types. 
The  reanalyses  ui  ed  approved  safety 
analysis  procedui  es.  including 
conservative  moc  elling  of  system 
accident  responsi ,  to  ensure  that 
adequate  margin  o  the  design  limits  was 
preserved.  There!  jre,  neither  the 
accident  probabil  ty  nor  the 
consequences  of  (  ny  accident  can 
increase  as  a  resi  It  of  the 
implementation  o  the  Statistical 
Methodology  or  F  delta  h  increase. 
Further,  the  addit  on  of  a  full  core  DNB 
design  limit  for  [Surry  Improved  Fuel/ 
WRB-1  DNB  Comilation]  provides 
increased  assurar  ce  that  the 
consequences  of  <  postulated  accident, 
which  includes  a  'adioactive  release, 
would  be  minimiZBd  because  the  overall 
number  of  fuel  ro(  Is  in  DNB  would  not 
exceed  the  0.1%  It  vel. 

•  create  the  possibi  ity  for  an  accident  or 
malfunction  of  a  ( ifferent  type  than  any 
evaluated  previoi  sly  in  the  safety 
analysis  report.  S  nee  the  implementation 
of  the  proposed  n  analyses  and  F  delta  h 
limit  increase  req  lires  no  hardware 
changes  (e.g.,  alterations  in  plant 
configuration),  opjration  with  these 
changes  does  not  create  the  probability 
for  any  accident  \  rhich  has  not  already 
been  evaluated  in  the  Final  Safety 
Analysis  Report  |  'SARJ. 

•  involve  a  signifies  nt  reduction  in  a 
margin  of  safety. '  The  margin  of  safety  is 
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the  margin  between  the  design  limit  (e.g., 
the  DNBR  limit  or  a  |loss-of-coolant 
accident)  clad  temperature  limit)  and  the 
point  of  actual  fuel  failure.  This  margin  is 
preserved  by  insuring  that  none  of  the 
design  limits  are  surpassed  for  any  FSAR 
accident.  The  F  delta  h  limit  serves  to 
increase  margin  to  reactor  vessel 
material  embrittlement  limits,  since  it 
facilitates  the  installation  of  flux 
suppression  inserts  in  the  core  periphery. 
Appropriate  evaluations  or  analyses 
have  verified  that  none  of  the  design 
limits  have  been  violated  for  any  FSAR 
transient,  so  that  there  has  been  no 
reduction  in  the  margin  of  safety. 
The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three  ' 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiflcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Post  Office  Box  1535,  Richmond, 
Virginia  23213. 

NRC  Project  Director  Herbert  N. 
Berkow 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  fded 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 


amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Conmiission,  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects. 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-529.  Palo  Verde 
Nuclear  Generating  Station.  Unit  2. 
Maricopa  Coimty,  Arizona 

Date  of  application  for  amendment 
May  29, 1991 

Brief  description  of  amendment  This 
amendment  grants  a  one-time  extension 
to  the  current  surveillance  requirement 
by  allowing  functional  testing  for  the 
snubbers  to  be  deferred  until  the  next 
refueling  outage,  scheduled  to  begin 
October  17. 1991.  but  no  later  than 
December  17, 1991. 

Date  of  issuance:  August  27, 1991 

Effective  date:  August  27, 1991 

Amendment  No.:  Unit  2;  40 

Facility  Operating  License  No.  NPF- 
51:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  (56  FR  29268)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
May  24, 1991,  as  supplemented  on  July  1, 
1991. 

Brief  description  of  amendments:  The 
amendments  would  revise  the  Technical 
Specifications  for  both  units  to  provide 
required  snubber  visual  inspection 
intervals  based  on  the  number  of 
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inoperable  snubbers  found  during  the 
previous  inspection  in  proportion  to  the 
size  of  the  various  snubber  populations 
and  categories.  This  change  is  based  on 
the  approach  for  determining  visual 
inspection  intervals  developed  in  the 
Nuclear  Regulatory  Commission's 
Generic  Letter  90-09.  "Alternative 
Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective 
Actions,"  dated  December  11. 1990.  In 
addition,  the  amendments  also  make 
various  editorial  revisions  for 
consistency  between  Units  1  and  2; 
removal  of  unnecessary  wording  or 
notes,  and  updates  the  Bases  Section  to 
support  the  proposed  changes. 
Date  of  issuance:  September  4, 1991 
Effective  date:  September  4. 1991 
Amendment  Nos.:  159  and  139 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  revised  the 
Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  June  26. 1991  (56  FR  29270)  The 
Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  4. 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
May  15. 1991,  and  supplemented  July  1 
and  August  14. 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Zion  Nuclear 
Power  Station  Technical  Specifications 
related  to  the  inservice  testing  of  the 
pressurizer  safety  valves  by 
incorporating  specification  4.0.5 
requirements  from  the  Westinghouse 
Standard  Technical  Specifications. 
Date  of  issuance:  August  28. 1991 
Effective  date:  August  28, 1991 
Amendment  Nos.:  129  and  118 
Facility  Operating  License  Nos.  DPR- 
39andDPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12. 1991  (56  FR  27040)  The 
July  1  and  August  14. 1991.  submittals 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  28. 1991 
No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan.  lUinois 
60085. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
July  12. 1991 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  3.6.1.2.d  of  Technical 
Specification  4.6.1.2.  "Containment 
Leakage"  to  implement  an  one-time 
exemption  request  to  allow  exceeding 
by  4  months  the  required  24-month 
surveillance  interval  for  Type  B  and  C 
testing  for  Cycle  16  only. 
Date  of  Issuance:  August  28. 1991 
Effective  date:  August  28, 1991 
Amendment  No.:  143 
Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1991  (56  FR  33953)  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
August  1. 1990 

Brief  description  of  amendment:  This 
amendment  revises  the  TS  by  changing 
the  Emergency  Core  Cooling  System 
response  time  requirements  for  the  Low 
Pressure  Core  Injection  mode  of  the 
Residual  Heat  Removal  system. 

Date  of  issuance:  August  28. 1991 

Effective  date:  August  28. 1991 

Amendment  No.:  74 

Facility  Operoting  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  April  3. 1991  (56  FR  13662)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 


Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County.  South  Carolina 

Date  of  application  for  amendments: 
April  8. 1991.  as  supplemented  August 
12.1991 

Brief  description  of  amendments:  The 
amendments  revise  the  carbon  adsorber 
test  method  and  methyl  iodide 
penetration  criteria  along  with  other 
administrative  changes  to  the  Annulus 
Ventilation  and  Control  Room  Area 
Ventilation  System,  the  Containment 
Purge  System,  the  Fuel  Ventilation 
Exhaust  System,  and  the  Auxiliary 
Building  Filtered  Exhaust  System. 

Date  of  issuance:  August  23, 1991 

Effective  date:  August  23, 1991 

Amendment  Nos.:  90, 84 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regbter  June  28, 1991  (56  FR  29271)  The 
August  12, 1991,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  iThe  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  23, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
269, 50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  1, 2  and  3,  Oconee  County, 
South  Carolina 

Date  of  application  for  amendments: 
February  11. 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  value  for  the 
containment  free  volume  (CFV) 
currently  specified  in  Technical 
Specification  (TS)  5.2.1  and  associated 
bases.  The  changes  identify  a  CFV  value 
based  on  the  as-built  drawings  instead 
of  the  preliminary  estimates  made  prior 
to  the  completion  of  the  containment. 
Date  of  issuance:  August  21. 1991 
Effective  date:  August  21. 1991 
Amendment  Nos.:  189. 189, 186 
Facility  Operating  License  Nos.  DPR- 
38,  DPR-47  and  DPR-55.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1, 1991  (56  FR  20034)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  21, 1991. 
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^k>  significani  hazards  cansideration 
comments  receiwejd:  Na 

Local  Public  Ddcatment  Room 
location:  Oconee  t^oanty  Lihraiy.  501 
West  South  Broa((  Street  Walhalla. 
Sooth  Carolina : 

Duke  Power  Com^iany,  Docket  Nos.  50- 
281,  50.270  and  5042^,  Oconee  Nkidear 
Slatioa,  UniU  1,  Zfend  3.  Oconee  Comty, 
South  Caroiaa 

Date  of  applica  ion  far  amendments: 
FebnMrry  7, 1991 

Brief  descriptia  i  of  amendments:  The 
amendments  delel  e  the  organization 
charts  from  Sectidn  6  -  Administrative 
Controls,  of  the  Technical  Specifications 
and  associated  bases,  in  accordance 
with  staff  guidance  provided  by  NRC 
Generic  Letter  88-9S- 
Date  of  issuaiick:  August  30. 1991 
Effective  date:  Aogust  30, 1991 
Anteodmeat  No^  19a  190, 187 
Facility  Operaikig  License  fiJos.  DPR- 
38,  DPR-47  aitd  Dm-55.  Amendments 
revised  the  Techmcal  Specifications. 

Date  ofwiticJ  notice  in  Federal 
Register  \ate  12,  igsi  (56  fH  27042]  The 
Commission's  related  evaluation  of  the 
amendments  is  cotitained  in  a  Safety 
Evaluaton  dated  August  3a  1991. 

No  aigoificant  hazards  consideration 
conunent*  receivetL  Na 

Local  Public  Document  Room 
location:  Ocoaee  County  Library,  501 
West  South  Broad' Street,  Walhalla, 
South  Carolina  29iei 

Entergy  Opeiatioip,  Inc.,  System  Energy 
Resources,  Inc.,  S^oth  Mississippi 
Electric  Power  Asfociation,  and 
Mississippi  Power  h  Light  Corapany. 
Docket  Na.  50-4161  Grand  Gtdf  Nuclear 
Station,  Unit  1,  ClfibotBe  County, 
Mississippi 

Date  of  application  for  amendment 
May  19, 1987  as  raised  August  22. 1990. 

Brief  descripUoa  of  amendment:  The 
amendment  replaoed  Operating  License 
Condition  (OLC]  ^C(23)  "Fire 
Protection  Program"  with  OLC  2.C.(41) 
and  relocated  Technical  Specifications 
(TS) 3/4.3.7.9  "Fir^Detection 
/4.7.6  "Fire 

.  3/4.7.7  "Fire 
and  6.2.2.e  "Site  Fire 
Brigade"  from  the|rS  to  the  Updated 
Final  Safety  Analtsis  Report  [UFSAR) 
in  accordance  wift  NRC  Generic  Letter 
88-lZ  OLC  2.C.(4l|  references  the  NTIC 
approved  fire  protection  program  in  the 
UFSAR  and  allows  changes  to  this 
program  provided  the  changes  would 
not  adversely  affect  fire  protection 
e^ectiveaess.  A  n^w  reqtiirement  is 
added  to  TS  6.0  "Administrative 
Controls"  requiring  the  IHant  Safety 
Review  Conunitte '.  (PSRC)  to  review 


Instrumentation' 
Suppression  Systi 
Rated  Assemblies 


JMI 


changes  to  the  approved  fire  protection 
program. 

Date  ofissaance:  August  23, 1991 

Effective  date:  August  23. 1991 

Amendment  No:  62 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  an  Operating 
License  Conditon  and  the  Technical 
Specifications. 

Date  afiaitial  notice  in  Fedenal 
Register  May  15, 1991  (56  FR  22465]  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Loco!  Public  Docmnent  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc„  Sou&  Mississippi 
Electric  Power  Assodation,  and 
Mississippi  Power  A  Light  Company, 
Docket  No.  50-416,  Grand  Gulf  Nodear 
Station.  Unit  1,  Claiborne  County. 
Mississippi 

Date  of  application  for  amendment: 
February  22. 1991,  as  supplemented  May 
24. 1991. 

Brief  description  of  amendment:  The 
amendment  (iianged  die  Tedmical 
Specifications  by  increasing  the  required 
minimum  usable  fuel  oil  in  the  diesel 
generator  hiel  oil  storage  tanks  from 
57,200  to  62,000  gallons  for  each  of  the 
Division  I  and  the  Division  II  tanks,  and 
horn  39.000  to  41.200  gallons  for  the 
Division  ill  tank. 

Date  of  issuance:  August  26, 1991 

Effective  date:  August  26, 1991 

Amendment  No:  83 

Facility  Operating  License  No.  NPF- 
29.  Amendm^it  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24, 1991  (56  FR  33953]  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  3912a 

Florida  Power  Corporation,  et  aL, 
Docket  No.  50-302,  CrysUl  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendmenL 
June  25. 1991 

Brief  description  of  amendment  This 
amendment  allows  a  one-time  extension 
of  the  surveillance  interval  for 


performing  a  channel  calibration  of 
certain  instrument  functions  until  Refuel 
8,  which  is  currendy  sdieduled  to  begin 
April  3a  1992. 

Date  of  issuance:  Aagust  27, 1991 

Effective  date:  August  27, 199t 

Amendment  No.:  135 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1991  (56  FR  33956]  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1091. 

No  significant  hazards  ccmsideration 
comments  received:  No 

Local  Public  Docament  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
32629 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
December  19, 1990,  as  supplemented 
April  24.  June  3  and  July  8, 1991. 

Brief  description  of  amendments: 
These  amendments  revise  TS  Section 
2.2,  Limiting  Safety  Systems  Settings, 
and  Section  3/4.3.2,  Engineered  Safety 
Features  Actuation  System 
Instrumentation,  for  implementation  of 
the  Westinghouse  setpotnt  (five-column 
approach)  methodology. 

Date  of  issuance:  August  26, 1991 

Effective  date:  August  26. 1991 

Amendment  Nos.  14a  141 

Facility  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  20, 1991  (56  FR  6874) 
The  April  24,  June  3  and  July  a  1991 
submittals  provided  clarifying 
infomaation  which  did  sot  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  2a  1991. 

No  significant  hazards  consideration 
comments  rec«ved:  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Ffasrida  International 
University,  Miami,  Florida  33199. 

Florida  Power  and  light  Company. 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida 

Date  of  application  for  amendments: 
July  Z  1991 

Brief  description  of  amendments: 
These  amendments  revise  the  Turkey 
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Point  Units  3  and  4  Technical 
Speciflcation  Section  3/4.8.2.  D.C. 
Sources,  to  reflect  results  from  the  pre- 
operational testing  of  the  new  battery 
chargers,  which  were  installed  as  part  of 
the  Emergency  Power  System  (EPS) 
Enhancement  Project.  Specifically,  these 
amendments  revise  the  surveillance 
requirements  for  battery  chargers. 

Date  of  issuance:  August  26, 1991 

Effective  date:  August  26, 1991 

Amendment  Nos.  147, 142 

Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24, 1991  (56  FR  33957]  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
June  21, 1991 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
SpeciHcation  4.7.2.b  to  allow  heatup  to 
547*  F  prior  to  conducting  component 
cooling  water  heat  exchanger 
performance  tests,  while  still  requiring 
conduct  of  the  test  prior  to  entering 
mode  2. 

Date  of  issuance:  August  26, 1991 

Effective  date:  August  26. 1991 

Amendment  Nos.  148, 143 

Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1991  (56  FR  33957)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library.  Florida  International 
University,  Miami,  Florida  33199. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
June  13, 1991 

Brief  description  of  amendments:  The 
amendments  1)  revise  Unit  1  TS  3.10.D 


and  Unit  2  TS  3/4.9.10  and  their 
associated  bases  to  require  at  least  21 
feet  of  water  above  irradiated  fuel 
assemblies  seated  in  the  spent  fuel  pool 
(SFP)  fuel  storage  racks,  and  revise  Unit 
1  TS  4.10.D  to  require  surveillance  of  the 
SFP  water  level  every  7  days  consistent 
with  the  Unit  2  TSs  and  the  BWR-4 
Standard  TSs;  2)  revise  Unit  1  TS  Tables 
3.2-11  and  4.2-11  to  require  that  the  post- 
LOCA  radiation  monitors  be  calibrated 
at  least  once  every  18  months;  and  3) 
correct  administrative  errors  in  Unit  2 
TS  Tables  3.3.2-1  and  3.8.2.6-1. 

Date  of  issuance:  August  28, 1991 

Effective  date:  within  30  days  of 
issuance 

Amendment  Nos.:  172  and  112 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  (56  FR  29276)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  L  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
October  9, 1990 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  reduce  the  trip 
setpoint/allowable  value  for  the  low 
water  level  scram  and  isolation  function 
approximately  10  inches. 
Date  of  issuance:  August  30, 1991 
Effective  date:  August  30, 1991 
Amendment  Nos.:  173  and  113 
Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12. 1991  (56  FR  27045)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  30, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 


Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Dale  of  amendment  request:  May  14, 
1991 

Brief  description  of  amendment:  The 
amendment  revised  the  alarm  setpoint 
for  the  offgas  pretreatment  noble  gas 
activity  monitor  in  Technical 
Specification  Table  3.3.7.1-1,  "Radiation 
Monitoring  Instrumentation,"  from  2.48  x 
104  millirem/hour  (mr/hr)  to  3410  mr/hr. 

Date  of  issuance:  September  5, 1991 

Effective  date:  September  5, 1991 

Amendment  No.:  60 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27046)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
22, 1991 

Brief  description  of  amendments:  The 
amendments  change  the  Appendix  A 
Technical  Specifications  (TS)  by 
modifying  Action  Statement  31  in  Table 
3.3-6  so  that  neither  monitor  operability, 
nor  acquiring  and  analyzing  gfah 
samples,  are  required  for  the  duration  of 
an  Integrated  Leak  Rate  Test. 
Date  of  issuance:  August  26. 1991 
Effective  date:  August  26. 1991 
Amendment  Nos.:  125  and  15 
Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  17. 1991  (56  FR  15642) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton.  Texas 
77488 
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HMtftsB  LigbtiDg  |c  Power  CoaapaBy, 
City  Public  Service  Board  of  Sm 
Antonio.  Central  Power  and  light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  5(M99,  S(ra&  Texas 
Project,  Units  1  and  2.  Matagorda 
Cwiaty,  Texas 

Dale  ofamenda  ent  request  February 
26,1991 

Brief  descriptiot  f  of  amendments:  The 
amendments  cban  ^  the  Appendix  A 
Technical  Specific  aiions  (TS)  by 
reviaing  TS  Survei  ilance  4.6.1.2  to  allow 
the  use  of  the  mass  point  method  as 
incorporated  in  AlISI/ANS-56.8-1987. 
"Containment  Synem  Leakage  Testing 
Requirements, *'  to  calculate  containment 
integrated  leakage  rates  in  accordance 
with  Appendix  1 1«  10  CFR  Part  50  as 
amended  on  Noveinber  15, 1988. 

Date  ofissaanc^  August  26, 1991 

Effective  thte:  August  26, 1991 

Amendment  Not.:  28  and  16 

Facility  Operatmg  License  Nos.  NPF- 
76  andNPF-90.  Aiiendment  revised  the 
Technical  Specifit»tions. 

Date  of  initial  nptioe  in  Fe<leral 
Register  April  17. 1991  (56  FR  15643) 
The  ComiBission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1991. 

No  siyiificant  b^xards  consideration 
commeots  received:  No. 

LmxiI  Public  Document  Room 
Locatioat:  Whartot  Comity  )unior 
College.  \.  M.  Hod|e8  Learoiog  Center, 
911  Boling  Highwa  y,  Wharton,  Texas 
77488 

Iowa  Electric  Light  and  Power  Corapaay, 
Docket  Na  50-331,  Duane  Arnold 
Eneigy,  Centec,  Li4n  Couaty,  Iowa 

Date  (^application  for  amendment 
February  22. 1991  as  supplemented  June 
14, 1991. 

Brief  description  of  amendment  The 
amendment  changpd  the  Technical 
Specincations  to  revise  the  surveillance 
requirements  for  the  tire  pwnps. 

Date  of  issiKvxi.- September  4, 1991 

Effective  date:  September  4, 1991 

Ameadmeot  Nos  175 


Factiity  Ope. 
49.  Amendment 
Specifications. 

Date  of  initial 
Regjbten  ^tdy  24, 


License  No.  DPR- 
ed  the  Technical 

is  ¥mimni 

(56  FR  33958)  llie 
Commisaion's  reMted  e\'aluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  4, 1991.  No 
significant  hazard^  consideratioD 
comments  received:  Na 

Local  Public  Da^xtmeat  Room 
location:  CedM  Rapids  Public  Library, 
500  First  Street.  S.  £.,  Cedar  Rapids, 
Iowa  52401. 


JMI 


Nebraska  Pofalic  Pawer  District.  Docket 
No.  50-298,  Cooper  Nuclear  Statioo, 
Nemaha  County,  Nebraska 

Date  of  amendment  request  June  7; 
1991,  as  supplemented  by  letter  dated 
July  30. 1991. 

Brief  description  of  amendment  The 
amendment  changed  the  requirements  to 
demonstrate  the  operatMhty  of  certain 
safety  equipment  when  the  redundant 
train  or  system  is  declared  inoperable  to 
a  requirement  to  verify  the  operability 
by  an  administrative  process. 

Date  of  issuance:  August  20, 1991 

Effective  date:  August  20, 1991 

Amendment  No.:  146 

Facility  Operating  Ucease  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  la  1991  (56  FR  31438)  The 
additional  information  contained  in  the 
supplemental  letter  dated  July  30, 1991, 
was  clarifying  in  nature  and  thus,  within 
the  scope  of  ^e  initial  notice  and  did 
not  affect  the  NRC  staff*  proposed  no 
sigraficant  haeards  consideration 
determrnation. 

The  Commi9sion'B  related  ei^luation 
of  the  amendment  is  oontained  in  a 
Safety  Evaluation  dated  August  20, 1991. 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street  Aubura  NebnakM  B8305. 

Northeast  Nadear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone  Nodear 
Ponver  Station,  Unit  No.  S,  New  London 
County,  Connectictit 

Date  of  oppfication  for  amendment: 
June  25. 1991 

Brief  description  ofanteadment  The 
amendment  revises  the  Millstone  Unit  3 
visual  inspection  surveillance 
requirements  (Technical  Specifications 
4.7.1Q.a  and  4.7d0.b)  and  acceptance 
criteria  {Technical  Specifications 
4.7.10.C)  associated  with  seismic  sway 
arresters  (snubbers). 

Date  of  Tssaance:  September  3, 1991 

Effective  date:  September  3, 1991 

Amendment  No.:  62 

Facility  Operating  License  No.  NPF- 
49.  Aroendmeat  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24, 1991  (56  FR  33959)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  3, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Docvment  Room 
location:  Learning  Resources  Center, 
Thames  VaHey  State  Technical  College, 
574  New  Loadon  Tnrnpike,  Norwich, 
Connecticut  06360. 


Power  Authority  of  The  State  4rf  New 
York,  Docket  No.  58-286,  Indian  Point 
Unit  No.  3.  Westchester  County,  New 
York 

Date  of  application  for  amendment: 
May  19, 1988,  as  supplemented  August 
28, 1990,  and  as  superseded  December 
18, 1990  and  supplemented  on  May  10, 
1991. 

Brief  description  of  amendment  The 
amendment  revises  Technical 
Specifications  Sections  3.3, 4.5  and  6.9  to 
incorporate  requirements  for  the 
redundant  toxic  gas  monitoring  systems. 
These  proposed  Technical 
Specifications  follow  the  guidance  and 
intent  of  NLIREG-0737,  Item  IIIX).3.4, 
"Control  Room  Habitability"  and 
Generic  Letter  83-37,  NUREG-0737 
Technical  Specifications."  Some  pages 
are  issued  with  no  changes  other  than 
retyping  for  fonnat  consistency. 

Date  of  issuance:  August  28, 1991 

Effective  date:  August  28. 1991 

Amendment  No~  108 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  2, 1990  (55  FR  18413')  and 
renoticed  February  8. 1991  (56  FR  4869) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  Avgust  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York,  10610. 

Power  Aotfaoiity  of  The  Slate  <»f  New 
York,  Docket  No.  50-286,  Indian  Pmnt 
Unit  No.  3,  Westchester  Coonfty,  New 
York 

Date  of  application  for  amendment 
August  31, 1990,  and  supplemented  on 
April  2, 1991. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  incorporate  revised 
pressure-temperature  limits.  These 
changes  are  in  accordance  with  NRC 
Generic  Letter  88-11.  In  addition,  several 
typographical  errors  were  corrected  in 
the  Bases  and  some  pages  are  issued 
with  no  changes  other  than  retyping  for 
format  consistency. 

Date  of  issuance:  August  28, 1991 

Effective  date:  August  28, 1991 

Amendment  No.:  109 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  FarfaEal 
Roaster  October  3, 1990  (55  FR  40472) 
The  Commission's  related  evaluation  of 
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the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  28, 1991. 

No  significant 'hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains*  New 

York,  loeia 

Public  Service  Company  of  New 
Hampshire,  Docket  No.  50-443,  Seabrook 
Station,  Rockingham  County,  New 
Hampshne 

Date  of  application  for  amendment 
March  18, 1991 

Brief  description  of  amendment:  This 
amendment  revises  the  technical 
specifications  to  increase  the  allowable 
maximum  enrichment  of  reload  fuel 
assemblies  to  5.0  weight  percent 
uranium  -  235  from  the  current  3.5 
weight  percent  uranium  -  235. 

Date  of  issuance:  August  27, 1991 

Effective  date:  August  27, 1991 

Amendment  No.:  6 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24218)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Exeter  Public  Library.  47  Front 
Street  Exeter.  New  Hampshire  03833. 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salcm  County,  New 
lersey 

Date  of  application  for  amendment- 
June  12, 1991 

Brief  description  of  amendment  This 
amendment  incorporated  into  Section 
4.2.1,  Aquatic  Monitoring,  of  the 
Environmental  Protection  Plan. 
Appendix  B  of  the  Hope  Creek 
Generating  Station  license,  the  aquatic 
monitoring  requirements  to  minimize  the 
impact  of  the  station  operation  on  sea 
turtles. 

Date  of  issuance:  September  5, 1991 

Effective  date:  September  5, 1991 

Amendment  No.  143 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  July  24, 1991 1..S6  FR  33960)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 


location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
0807O 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  josey 

Date  of  application  for  amendments: 
June  20, 1991 

Brief  description  of  amendments: 
These  amendments  modified  Technical 
Specification  Section  3.5.1.  Surveillance 
Requirement  4.5.I.C.  The  current 
surveillance  requires  veriHcation  that 
power  to  the  safety  injection 
accumulator  isolation  valves  is 
disconnected  by  removal  of  the  breaker 
from  the  circuit  The  control  power 
lockout  switches  were  recently  modified 
to  provide  the  necessary  protection 
against  single  active  faihire.  thus 
removal  of  the  breaker  from  the  circuit 
is  unnecessary. 

The  proposed  amendment  also 
modified  the  applicability  of 
Surveillance  Requirement  4.S.1.C  to 
agree  with  the  applicability  of  the 
specification.  The  specification  is 
applicable  when  plant  pres«\ire  is  above 
1000  psig  and  the  surveillance 
requirement  is  applicable  whenever 
plant  pressure  is  above  2000  psig.  This 
change  will  make  the  surveillance 
requirement  applicable  whenever  plant 
pressure  is  above  1000  psig. 

Date  of  issuance:  September  5. 1991 

Effective  date:  Both  units,  as  of  the 
date  of  issuance  and  shall  be 
implemented  within  60  days  of  the  date 
of  issuance. 

Amendment  Nos.  130  and  109 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Spwcifications. 

Date  of  initial  notice  in  Federal 
Register  July  24, 1991  (56  FR  33960)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County,  New  York 

Date  of  application  for  amendment 
October  16, 1985,  as  supplemented  on 
January  14, 1991. 

Brief  description  of  amendment  This 
amendment  revises  containment 
internal  pressure  limitations  to  be 
consistent  with  the  initial  conditions 
assumed  in  the  Westinghouse  Electrical 


Corporation's  Boric  Acid  Storage  Tanks 
(BAST)  analysis  and  the  Rochester  Gas 
and  Electric  Corporation's  containment 
integrity  analysis. 

Date  of  issuance:  August  28, 1991 

Effective  date:  August  28, 1991 

Amendment  No.:  45 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4, 1985  (50  FR 
49792).  The  information  in  the  January 
14, 1991,  supplemental  letter  was  not 
outside  the  scope  of  the  October  16, 
1985,  notice  and  d  d  r.  ji  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
146ia 

Tennessee  Valley  Authority,  Docket 
Nos.  50-250,  50-260  and  50-296.  Browns 
Feiry  Nudeai  Plant  Units  1 2.  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment 
October  30. 1990 

Brief  description  of  amendment 
These  amendments  change  the  BFN 
technical  specifications  and  revise  the 
bases  section  for  flood  protection  to  be 
consistent  wiUi  the  FSAR.  They  are 
being  made  to  resolve  open  issues  from 
NRC  inspection  reports,  to  resolve  an 
open  item  in  an  NRC  safety  evaluation, 
and  to  correct  errors  in  previous 
technical  specified ti on  submittals  and 
implementation. 

Date  of  issuance:  August  23, 1991 

Effective  date:  August  23, 1991 

Amendment  Nop..  Unit  1  - 185;  Unit  2  - 
198;  Unit  3  - 157 

Facility  Opera  iin:^  License  Nos.  DPR- 
33.  DPR-52  and  DPR -68:  Amendments 
revise  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  12, 1991  (56  FR  27049)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Sti«et,  Athens,  Alabama  35611- 
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The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company. 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1.  Lake  County,  Ohio 

Date  ofapplic  ition  for  amendment: 
December  14, 19  >9 

Brief  descripti  on  of  amendment:  The 
amendment  revi  led  Technical 
Specification  4.3,8.2  by  changing  the 
surveillance  free  uency  for  the  turbine 
control  valves  fr  sm  weekly  to  monthly. 

Date  of  issuance:  August  22, 1991 

Effective  date  August  22, 1991 

Amendment  t\  o.  38 

Facility  Open  ting  License  No.  NPF- 
58.  This  amendnjent  revised  the 
Technical  Speci:  ications. 

Date  of  initial  notice  in  Federal 
Register.  Februa  ry  7, 1990  (55  FR  4282) 
The  Commissioi  's  related  evaluation  of 
the  amendment  s  contained  in  a  Safety 
Evaluation  datefi  August  22. 1991. 

No  significant  hazards  consideration 
comments  receii  ed:  No 

Local  Public  I  hdument  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081 

Toledo  Edison  qompany,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davils-Besse  Nuclear  Power 
Station,  Unit  Noi  1.  Ottawa  County, 
Ohio  I 

Date  of  applioation  for  amendment- 
March  1,1991 

Brief  description  of  amendment:  This 
amendment  incieased  the  allowed 
secondary  containment  bypass  leakage 
rate  from  0.015.  La  to  0.03  La,  relocated 
the  list  of  seconbary  containment 
bypass  leakage  paths  (TS  Table  3.6-1) 
from  the  TS  to  t^e  Updated  Safety 
Analysis  Repori  (USAR).  and  deleted 
surveillance  requirements  for  types  of 
containment  penetrations  and 
containment  isolation  valves  which  are 
not  incorporate^  in  the  DBNPS  design. 

Date  of  issuaace:  August  23, 1991 

Effective  dat^  August  23. 1991 

Amendment  No.  160 

Facility  Operating  License  No.  NPF-3. 
Amendment  reAJised  the  Technical 
Specifications.  I 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24219)  The 
Commission's  related  evaluation  of  the 
amendment  is  oontained  in  a  Safety 
Evaluation  dated  August  23, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  UniveHity  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toled( ,  Ohio  43606. 


IMI 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346.  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment 
March  1, 1991  as  supplemented  by 
telecon  of  July  26. 1991. 

Brief  description  of  amendment:  The 
amendment  revised  the  snubber 
surveillance  schedule. 

Date  of  issuance:  August  26, 1991 

Effective  date:  August  26, 1991 

Amendment  No.  161 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24219).  The 
supplemental  information  received  by 
telecon  on  July  26. 1991  did  not  affect  the 
scope  of  the  initial  notice  or  the 
Commission's  proposed  no  significant 
hazards  consideration  analysis.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illimunating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
February  1, 1990 

Brief  description  of  amendment-  The 
amendment  revised  the  control  rod 
assembly  position  indication  acceptance 
criteria.  Additionally,  some 
administrative  changes  affecting  the 
phrasing  were  made.  The  applicable 
bases  were  expanded  to  provide  a  more 
detailed  discussion  of  the  revised 
acceptance  criteria. 

Date  of  issuance:  September  4, 1991 

Effective  date:  September  4, 1991 

Amendment  No.  162 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3, 1991  (56  FR  13670)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  4, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 


Virginia  Electric  and  Power  Company, 
Docket  No«.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
October  12, 1989 

Brief  description  of  amendments: 
These  amendments  replace  the  portion 
of  the  control  rod  drop  time  test 
frequency  requirement  associated  with 
"the  breach  of  the  reactor  coolant 
system  integrity"  with  conditions  similar 
to  the  Westinghouse  Standard  Technical 
SpeciHcations. 
Date  of  issuance:  August  19, 1991 
Effective  date:  August  19, 1991 
Amendment  Nos.  161  and  160 
Facility  Operating  License  Nos.  DPR- 
32  andDPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  21, 1990  (55  FR  10547) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  19, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  application  for  amendments:- 
December  22, 1989 

Brief  description  of  amendments: 
These  amendments  restore  the  allowed 
total  leakage  specification  for  the 
recirculation  spray  system  that  was 
inadvertentiy  deleted  by 

Amendment  Nos.  128  and  128.  In 
addition,  Table  4.11-1.  which  showed 
how  the  estimated  leakages  for  the 
safety  injection  system  were  derived,  is 
deleted;  however,  the  allowed  total 
safety  injection  system  leakage  is 
retained.  Finally,  requirements  have 
been  added  to  periodically  verify  that 
the  total  system  leakages  are  within  the 
allowed  Umits. 

Date  of  issuance:  September  2, 1991 

Effective  date:  September  2, 1991 

Amendment  Nos.  162, 161 

Facility  Operating  License  Nos.  DPR- 
32  andDPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  21, 1990  (55  FR  6123) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  2. 1991. 

No  significant  hazards  consideration 
comments  received:  No 
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Local  Public  Document  Room 
location:  Sweni  Library,  College  of 
William  and  Mary,  WiUiarasborg. 
Virginia  2318& 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  5B-2Ge  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Dale  of  appUcatJon  for  amendments: 
August  1, 1980,  supplemented  March  29, 
1990  and  July  17. 1991 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  15.6,  Administrative 
Controls  to  document  changes  to  staff 
organization  and  to  remove  organization 
charts  from  the  Technical  Specifications. 

Date  of  issuance:  September  4, 1991 

Effective  date:  September  4, 1991 

Amendment  Nos.:  128  and  132 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24223)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  4. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga. 

Director.  Division  of  Reactor  Projects  ■  I/Il, 
Office  ofNuciear  Reactor  Regulation 
(Doc.  91-223S3  Filed  9-17-91: 8:49  am] 
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GPU  Nudear  Corporation,  Jersey 
Cantrti  Powar  &  Light  Company; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16  issued  to  GPU  Nuclear  Corporation  et 
al.  (the  licensee),  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specifications 
Table  4.15-2,  Items  2a  and  3a,  regeirding 
the  channel  functional  test  requirements 
for  the  Main  Stack  and  Turbin  Building 


Vent  Radioactive  Gaseous  Effluent 
Monitoring  Systems. 

The  proposed  amendioent  is  in 
accordance  with  GPU  Nuclear 
Corporation's  application  dated  April 
25.1991. 

Need  for  the  Proposed  Action 

The  proposed  changes  to  the  Facility 
Operating  License  are  needed  because 
the  existing  specifications  apply  to 
equipment  that  has  been  replaced  with 
updated  monitoring  equipment  The 
licensee  stated  that  the  existing 
Technical  Specifications  are  adequate, 
but  that  the  proposed  change  more 
accurately  reflects  the  requirements  of 
the  newly  installed  monitors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Technical  Specifications  Table  4.15- 
2,  Items  2a  and  3a  regarding  the  channel 
functional  test  requirements  for  the 
Main  Stack  and  Turbine  Building  Vent 
Radioactive  Gaseous  Effluent 
McHiitoring  Systems. 

Based  on  its  review,  the  Commission 
concludes  that  the  proposed  changes  are 
acceptable.  The  NRC  staff  has 
determined  that  the  proposed  changes 
do  not  alter  any  initial  conditions 
assumed  for  the  design  basis  accidents 
previously  evaluated  nor  change 
operation  of  safety  systems  utilized  to 
mitigate  the  design  basis  accidents. 

The  proposed  changes  do  not  increase 
the  probability  or  consequences  of 
accidents.  No  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  the 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  components  in  the  plant  which 
are  located  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impacts.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  amendment 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concludes  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 


equal  or  greater  eavironmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Oyster  Creek  Nuclear  Generating 
Station  dated  December  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  impact 

The  NRC  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  appfication  for 
amendment  dated  April  25, 1991,  which 
is  available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street  NW., 
Washington,  DC  20655  and  the  local 
public  document  room  located  at  the 
Ocean  County  Library,  Reference 
Department,  101  Washington  Street 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  tliis  11th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commissioa. 
)oho  F.  Stall. 

Director,  Project  Directorate  I-i,  Division  of 
Reactor  Projects — l/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-22445  Filed  9-17-91:  8:45  am) 
BILUNO  CODC  7sw-ei-a 


[Docket  No.  50-148] 

Environmental  Aasesament  and 
Finding  of  No  Significant  Impact 
Regarding  ProfMMed  Order 
Authorizing  Dismantling  of  and 
Disposition  of  Component  Parts; 
University  of  Kansas 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  Order  authorizing  the 
University  of  Kansas  (UK)  to  dismantle 
their  research  reactor  facility  located  on 
the  licensee's  campus  in  L,awrence, 
Kansas  ard  to  dispose  of  the  reactor 
components  in  accordance  with  the 
application  dated  December  17, 1990. 
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Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  nated  December  17. 
1990,  UK  requested  authorization  to 
decontaminate  aid  dismantle  the  UK 
research  reactor,  |to  dispose  of  its 
components  part^  in  accordance  with 
the  proposed  decommissioning  plan,  and 
to  terminate  Faci  ity  License  No.  R-78. 
The  University  o:  Kansas  research 
reactor  was  shut  down  in  June  1984.  and 
has  not  operated 'since  then.  Following 
reactor  shutdown,  the  fuel  was  removed 
from  the  core  anc  shipped  to  a 
Department  of  Ei  ergy  (DOE)  Facility  as 
directed  by  the  DOE  in  accordance  with 
DOE,  NRC,  and  Department  of 
Transportation  requirements. 

Opportunity  for  hearing  was  afforded 
by  a  "Notice  of  P  xjposed  Issuance  of 
Orders  Authorizi  ig  Disposition  of 
Component  Partg  and  Terminating 
Facility  License"  published  in  the 


Federal  Register 


m  April  22, 1991  (56  FR 


16349).  No  requei  t  for  a  hearing  or 


petition  for  leave 


pre]  lare 
i  acce  SB 


performed  by  tra 
accordance  with 


to  intervene  was  filed 


following  notice  i  tf  the  proposed  action. 

Need  for  Proposofi  Action 

In  order  to 
unrestricted 
dismantling  and 
activities  proposed 
Kansas  must  be 


_  the  property  for 
~„  and  use.  the 
lecontamination 
id  by  the  University  of 
ccomplished. 

Environmental  Ii  ipact  of  the  Proposed 
Action 

All  decontamination  will  be 


ned  personnel  in 
previously  reviewed 
procedures  and  will  be  overseen  by 
experienced  health  physics  staff.  Solid 
and  liquid  waste  will  be  removed  from 
the  facility  and  rnanaged  in  accordance 
with  NRC  requirf  ments.  The  UK  staff 
has  calculated  that  the  collective  does 
equivalent  to  thaUK  staff  and  public  for 
the  project  will  be  less  than  3  person- 
rem. 

The  above  conclusions  were  based  on 
all  proposed  operations  being  carefully 
planned  and  controlled,  all 
contaminated  copiponents  being 

d,  and  shipped  offsite, 
ical  control  procedures 
at  help  to  ensure  that 
ctive  wastes  from  the 
the  limits  of  10  CFR 
low  as  reasonably 

)■ 
view  of  the  specific 
s  associated  with  the 
econtamination  of  the 
sas  facility,  the  staff 
at  there  will  be  no 


removed,  packaj 
and  that  radiolo: 
will  be  in  place 
releases  of  radi 
facility  are  withi: 
part  20  and  are 
achievable  ( 

Based  on  the 
proposed  activit 
dismantling  and 
University  of  Kai 
has  determined 
significant  increase  in  the  amounts  of 


effluents  that  may  be  released  offsite. 
and  no  significant  increase  in  individual 
or  cumulative  occupational  or 
population  radiation  exposure. 

The  staff  has  also  determined  that  the 
proposed  activities  will  not  result  in  any 
significant  impacts  on  air,  water,  land, 
or  biota  in  the  area. 

Alternative  Use  of  Resources 

The  only  alternative  to  the  proposed 
dismantling  and  decontamination 
activities  is  to  maintain  possession  of 
the  reactor.  This  approach  would 
include  monitoring  and  reporting  for  the 
duration  of  the  safe  storage  period. 
However,  the  University  of  Kansas 
intends  to  use  the  area  for  other 
academic  purposes. 

Agencies  and  Persons  Consulted 

The  Idaho  National  Engineering 
Laboratory  (INEL)  assisted  the  NRC 
staff  in  reviewing  the  licensee's  request. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action  based 
upon  the  foregoing  environmental 
assessment.  We  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  detailed  information  with  respect 
to  this  proposed  action,  see  the 
application  for  dismantling, 
decontamination  and  license 
termination  dated  December  17. 1990. 
and  the  safety  Evaluation  prepare  by  the 
staff.  These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington.  DC  20555. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley. 
Acting  Director  Non-Power  Reactors, 
Decommissioning  and  Environmental  Project 
Directorate,  Division  of  Advanced  Reactors 
and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-22350  Filed  9-17-91:  8:45  am) 
■Nxma  cooc  Tsto-oi-n 

Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  35th 
meeting  on  September  27, 1991,  8:30 
a.m.— 5  p.m..  room  P-110.  7920  Norfolk 
Avenue,  Bethesda.  MD.  The  entire 
meeting  will  be  open  to  the  public. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


A.  Discuss  items  of  mutual  interest  with  the 
Director  of  NRC's  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

B.  Discuss  and  prepare  comments  on 
Regulatory  Guides  that  implement  the  revised 
10  CFR  part  20,  Standards  For  Protection 
Against  Radiation. 

C.  Discuss  ACNW  thoughts  on  the  overall 
subject  of  the  management  and  disposal  of 
low-level  radioactive  wastes. 

D.  Discuss  a  systems  analysis  approach  to 
the  interim  storage  of  spent  fuel. 

E.  Discuss  Committee  activities,  future 
meeting  agenda,  administrative,  and 
organizational  matters,  as  appropriate.  Also, 
discuss  matters  and  specific  issues  that  were 
not  completed  during  previous  meetings  as 
time  and  availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6. 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  scheduleif  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  September  12, 1991. 
lohn  C.  Hoyle. 

Advisory  Committee  Management  Officer 
[FR  Doc.  91-22450  Filed  9-17-91;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Performance  Management  and 
Recognition  Syatem  Review 
Committee  Meeting 

The  Office  of  Personnel  Management 
announces  the  following  meeting: 

Name:  Performance  Management  and 
Recognition  system  Review  Committee  « 
Meeting. 

Date  and  Time:  September  28, 1991, 9  a.m. 
to  4  p.m. 

Place:  Room  2452,  OfTice  of  I>ersonnel 
Management.  1900  E  Street  NW., 
Washington.  DC  20415-0001. 

Type  of  Meeting:  Open. 

Point  of  Contact:  Ms.  Doris  Hausser,  Chief 
of  the  Performance  Management  Division, 
room  7454,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington  DC  2041S- 
0001. 

Purpose  of  Meeting:  To  review  the 
Performance  Management  and  Recognition 
system  and  malce  recommendations  for  a  fair 
and  effective  performance  management 
system  for  Federal  managers. 

Agenda:  Committee  goals  and  objectives; 
basic  issues  and  challenges  facing  the 
committee;  committee  administration; 
comments  and  observations;  public  input: 
closing. 

SUPPLEMENTARY  INFORMATION:  At  its 

September  10, 1991  meeting  (notice 
published  in  the  Federal  Register  on  July 
18, 1991),  the  committee  could  not 
complete  the  day's  agenda.  The 
committee  decided  to  convene  an 
emergency  meeting  to  complete  the 
business  of  September  10.  An  additional 
meeting  is  necessary  to  complete  the 
remainder  of  the  meetings  on  schedule 
and  to  meet  the  committee's  deadline  for 
submission  of  recommendations  to  the 
Director  of  the  Office  of  Personnel 
Management  by  November  5, 1991. 

The  committee  welcomes  written 
data,  views,  or  comments  concerning 
systems  for  managing  and  recognizing 
the  performance  of  Federal  managers. 
All  such  submissions  received  by  close 
of  business  (COB)  on  September  24, 
1991,  will  be  provided  to  the  committee 
members  and  included  in  the  record  of 
the  meeting.  If  tim^  permits,  the 
committee  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  address  the 
committee  orally  at  a  meeting  should 
submit  a  written  request  to  be  heard  by 
the  deadline  listed  above.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  the  appearance  will 
be  made,  a  short  summary  of  the 
intended  presentation,  and  an  estimate 
of  the  amount  of  time  needed. 

All  communications  regarding  this 
committee  should  be  addressed  to  the 
Point  of  Cor.  tact  named  above. 


Office  of  Personnel  Management 

Constance  Bmry  Newman, 

Director. 

(FR  Doc.  91-22422  Filed  9-17-91;  8:45  am] 

MUMO  COM  SSaS-OI-M 

RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Forest  Lakes,  El 
Paso  County,  CO 

AQENCY:  Resolution  Trust  Corporation. 
action:  Notice 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Forest  Lakes 
located  in  El  Paso  County,  Colorado,  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  December  17. 
1991. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Rory  Johnson. 
Resolution  Trust  Corporation, 
Minneapolis  Consolidated  Office,  3400 
Yankee  Drive,  4th  floor,  Eagan,  MN 
55122,  (612)  683-4400.  Fax  (612)  683- 
4580. 
SUPPLEMENTARY  INFORMATION:  The 

property  is  located  just  off  of  and  west 
of  interstate  Highway  25  (1-25)  on 
Baptist  Road  north  of  Colorado  Springs, 
El  Paso  County.  Colorado.  The  property 
is  located  north  of  the  U.S.  Air  Force 
Academy  and  south  of  Monument  Lake. 
Colorado.  The  western  boundary  of  the 
property  abuts  Pike  National  Forest.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  consists  of 
approximately  897.04  acres  of 
undeveloped  land  which  includes  2 
lakes,  one  lake  being  about  63  acres  in 
size  and  the  other  about  12  acres.  The 
property  was  originally  part  of  a  1,400 
acre  master  planned  development 
comprised  of  three  land  parcels.  This 
particular  parcel  was  designated  as  the 
residential  parcel  end  is  not  contiguous 
with  the  other  parcels  that  comprise  the 
master  planned  development. 

Property  size:  Approximately  697.04 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
December  17. 1991  by  the  Resolution 


Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal    ' 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  17, 1991  to  Rory  the  above 
ADDRESSES  and  in  the  following  form; 

Notice  of  Serious  Interest  re:  Forest 
Lakes 

Federal  Register  Publication  Date: 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  Public  L.aw  101- 
591,  section  10(b)(2),  (12  U.S.C.  1441a-3(b)(2}). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  It  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  September  11, 1991. 
Resolution  Trust  Corporation. 
William  ].  Tiicarico, 
Assistant  Executive  Secretary. 
[FR  Doc.  91-22387  Filed  9-17-91:  8:45  am) 
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Coastal  Barrier  Improvement  Act; 
Property  Availability;  Harbor  Point, 
Bay  County,  FL 

AQENCY:  Resolution  Trust  Corporation. 
ACnOW  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Harbor  Point  in 
Bay  County,  Florida,  is  affected  by 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  as  specified 
below. 

DATES:  Written  notices  of  serious  intent 
to  purchase  or  effect  other  transfer  of 
the  property  may  be  mailed  or  faxed  to 
the  RTC  until  December  17. 1991. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Andrew  S. 
Hamrick,  Resolution  Trust  Corporation, 
Southeast  Consolidated  Office.  P.O.  Box 
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System  which  is 
Andrew  Comple 
covered  proper 
section  10  of  the 


20587  (33622-0587).  Tampa,  FL  33807. 
(813)  870-7219,  F^x  (813)  870-713a 

SUPPLEMENTARY  iNPOmtATION:  The 

property  is  approtximately  232.35  acres 
of  undeveloped  Und  bisected  by  U.S. 
Highway  98  and  located  in  an 
unincorporated  area  just  west  of  Mexico 
Beach,  Bay  Coun|y,  Florida.  The 
property  borders 'the  Gulf  of  Mexico  on 
the  south  and  Tytidall  Air  Force  Base 
(AFB)  Reservati(ii  on  the  west.  The  AFB 
facility  itself  consists  of  approximately 
9.000  acres  and  is  surrounded  by  an 
additional  17,00dacres  of  land  managed 
for  open  space  ai^d  sanctuary 
conservation  puri>oses.  Approximately 
2,800  acres  of  thej  eastern  portion  of  the 
Reservation  immediately  bordering  the 
property  is  administered  for  public 
recreation  and  portions  are  managed  for 
the  protection  of  Federally  endangered 
species.  The  soutnem  portion  of  the 
property  is  also  located  within  the  P31 
unit  of  the  Coastil  Barrier  Resources 
Iso  known  as  the  St. 
The  property  is 
within  the  meaning  of 
i^oastal  Barrier 
Improvement  Acj  of  1990,  Public  Law 
101-591  (12  U.S.d.  1441a-3). 

Characteristica  of  the  property 
include:  The  Harpor  Point  property,  also 
known  as  St.  Mioiael's  Landing, 
consists  of  gently  rolling  sand  dunes 
near  the  Gulf  beach  with  vegetation 
such  as  sea  oats  ind  wire  grass.  North 
of  the  beach  area ,  vegetation  includes 
pine  trees,  scrub  jaks  and  dense 
underbrush.  Low  wetland  slough  areas 
with  dense  marsl  i  grass  is  interspersed 
throughout  the  tr  ict  A  coastal 
construction  coni  rol  line  established  by 
the  Florida  Depa  tment  of  Natural 
Resources  runs  p  irallel  to  the  Gulf  with 
a  set-back  line  fr)m  the  waters  edge  of 
roughly  400  to  48. !  feet  where 
development  is  n  stricted.  It  is  likely 
that  federally  en(  angered  species  may 
occur  on  the  prop  erty. 

Property  size:  t  Approximately  232.35 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  c  ther  transfer  of  the 
property  must  be  received  on  or  before 
December  17, 13i  1  by  the  Resolution 
Trust  Corpora tio  i  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  o  serious  interest  are: 

1.  Agencies  or  sctities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  o  "ganizations"  pursuant 
to  section  170(h)  3)  of  the  Internal 
Revenue  Code  o^  1986  (26  U.S.C. 
170(hH3)). 


IMI 


Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  17. 1991  to  Andrew  S. 
Hamrick  at  the  above  aodnesses  and  in 
the  following  form: 

Notice  of  Serious  Interest  Re:  Harbor 
Point 

Federal  Register  Publication  Date: 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  Public  l.aw  101- 
59^  section  10(b)(2).  (12  U.S.C  1441»-3(bK2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultival,  or  natural  resource 
conservation  purposes. 

5.  Authortxed  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  September  11, 1991. 

Resolution  Trust  Corporation. 

William  |.  Tricarico, 

Assistant  Executire  Secretary. 

[FR  Doc.  91-22382  Filed  9-17-81;  8:45  am) 

BHJJtM  CODE  •714-41-II 


Coastal  Barrier  Improvemertt  Act; 
Property  Availability;  Higiwiray  301 
Land,  Hillst>orough  County,  FL 

agency:  Resolution  Trust  Corporation. 
ACTtON:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Highway  301 
Land  located  in  Hillsborough  County, 
Florida  is  affected  by  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  December  17. 
1991. 

ADDRESSES:  Q^ies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contracting 
the  following  person:  Andrew  S. 
Hamrick.  Resolution  Trust  Corporation. 
Southeast  Consolidated  Office,  P.O.  Box 
20587  (33622-0587),  Tampa,  FL  33607. 
(813)  870-7219.  Fax  (813)  870-7130. 
SUPPUDMENTARY  INFORMATION:  The 
property  is  located  along  the  west  side 
of  U.S.  Highway  301  across  from  Bonita 
Drive,  approximately  2.5  miles  south  of 
Sun  City  Boulevard  (S.R.  674), 
Hillsborough  County,  Florida.  The 
eastern  portion  of  the  property  is 
cleared  but  dense  vegetation  exists  on 


the  western  portion  of  the  property 
making  access  difficult.  The  property  is 
located  directly  adjacent  to  the  Little 
Manatee  River  State  Park  which  is 
managed  for  recreational  purposes.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  VJS.C  1441a-3). 

Characteristics  of  the  property 
include:  The  property  consists  of  about 
228.07  acres  of  undeveloped  land  and  is 
partially  covered  with  dense  vegetation. 
The  property  is  basically  level  with 
approximately  25  acres  of  wetlands  and 
has  running  through  it  Cross  Creek 
which  feeds  into  the  Little  Manatee 
River.  The  adjacent  property  to  the 
south  is  the  Little  Manatee  River  State 
Park. 

Property  size:  Approximately  228.07 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
December  17, 1991  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  17, 1991  to  Andrew  S. 
Hamrick  at  the  above  ADDRESSES  and  in 
the  following  form: 

Notice  of  Serious  Interest  re:  Highway 
301  Land 

Federal  Register  Publication  Date: 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law  101- 
591.  section  10{bM2),  (12  U.S.C.  1441»-3(bK2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  flnancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  September  11, 1991. 
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Resolution  Trust  Corporation. 

Williain  ].  Tricarico, 

Assistant  Executive  Secretary. 

(FR  Doc.  91-22384  Filed  9-17-91:  8:45  am) 
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Coastal  Barrier  Improvement  Act; 
Property  Availability;  Lees  Land, 
Maricopa  County,  AZ 

AOENCY:  Resolution  Trust  Corporation 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Lees  Land 
located  in  Maricopa  County,  Arizona,  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  th&  RTC  until  December  17, 
1991. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contracting 
the  following  person:  Joanne  Burroughs. 
Resolution  Trust  Corporation.  Central 
Western  Consolidated  Office,  2910 
North  44th  Street.  Phoenix,  AZ  85018, 
(602)  381-3460,  Fax  (602)  954-9549. 

SUPPLEMENTARY  INFORMATION:  The 

property  is  underdeveloped  and  located 
at  the  northeast  corner  of  the  Shea 
Boulevard  and  the  144th  Street 
alignments,  just  east  of  the  Mayo  clinic, 
in  the  city  of  Scottsdale,  Maricopa 
County,  Arizona.  Approximately  one- 
half  of  the  property  is  precluded  from 
development  and  subject  fp  the  City  of 
Scottsdale's  Hillside  Conservation 
District.  The  property  is  contiguous  to 
the  east  with  an  area  owned  by  the  City 
of  Scottsdale  and  administered  for  open 
space  preservation.  The  property  is 
covered  property  within  the  meaning  of 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law 
101-591  (12  U.S.S.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  is  irregularly 
shaped  and  consists  of  approximately 
132.5  acres,  of  which  66.4  acres  is 
unusable  for  development  and  subject  to 
the  City  of  Scottsdale's  Hillside 
Conservation  District.  The  unusable 
portion  of  the  property  contains  a  hill,  is 
covered  with  native  desert  vegetation, 
and  is  contiguous  with  an  open  space 
area  owned  by  the  City  of  Scottsdale. 
The  remaining  66.1  acres  remains 
undeveloped  but  is  platted  and  zoned 
for  a  mixed  use  residential  development 


with  92  single  family  lots  and  120 
townhouse  lots. 

Property  size:  Approximately  132.5 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
December  17, 1991  by  the  Resolution 
Trust  corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  area: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

"Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  17, 1991  to  Joanne  Burroughs 
at  the  above  ADDRESSES  and  in  the 
following  form: 

Notice  of  Serious  Interest  Re:  Lees  land 
Federal  Register  Publication  date: 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law  101- 
591,  section  10(b)(2).  (12  U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  Hnancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  September  11, 1991. 
Resolution  Trust  Corporation. 
Wiliam  J.  Tricarico, 
Assistant  Executive  Secretary. 
(FR  Doc.  91-20386  Filed  9-17-61;  8:45  am] 

BILUNO  COOe  •714-01-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  La  Concha 
Property,  Nueces  County,  TX 

AQENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  Icnown  as  La  Concha 
located  on  Mustang  Island  in  Nueces 
County,  Texas  is  affected  by  section  10 
of  the  Coastal  Barrier  Improvement  Act 
of  1990,  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 


or  faxed  to  the  RTC  until  December  17, 
1991. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Dennis  W.  Kirsch. 
Resolution  Trust  Corporation.  Southern 
Consolidated  Office,  10100  Reunion 
Place.  4th  floor,  San  Antonio.  TX  78216. 
(512)  524-4886,  Fax  (512)  524-7166. 

SUPPLEMENTARY  INFORMATION:  The 

property  is  undeveloped  and  located 
along  Park  Road  53  at  Beach  Access 
Road  Two  on  Mustang  Island  in  Nueces 
County.  Texas.  The  property  is  between 
Corpus  Christi  Bay  on  the  east  and  the 
Gulf  of  Mexico  on  the  west  with 
frontage  on  both  bodies  of  water.  The 
southern  boundary  of  the  property  abuts 
the  Mustang  Island  State  Park.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  Public 
Law  101-591  (12  U.S.C.  14418-3). 

Characteristics  of  the  property 
include:  The  property  is  over  1,000  acres 
in  size,  undeveloped,  and  consists  of 
mainly  open  grassy  land  with  sandy 
open  beach  areas  along  the  waterfronts. 
Sand  dunes  exist  adjacent  to  the  Gulf 
frontage  and  development  is  restricted 
by  Nueces  County  within  1.000  feet  of 
the  mean  high  tide  line.  The  property  is 
prone  to  flooding  and  a  significant 
portion  of  the  tract  has  been  designated 
as  being  wetland.  It  is  also  likely  that 
the  property  may  provide  nesting 
habitat  for  federally  endangered  sea 
turtles. 

Property  size:  Approximately  1,000.108 
acres. 

Written  notice  of  serious  interest  in 
tlie  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
December  17, 1991  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
ivritten  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  17, 1991  to  Dennis  W.  Kirsch 
at  the  above  ADDRESSES  and  in  the 
following  form: 
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Notice  of  Serious 
Property 

Federal  Register 


Interest  Re:  La  Concha 


Plication  Date: 


1.  Entity  name. 

2.  Declaration  orleligfbllity  to  submit  Notice 
under  criteria  set  U  irth  in  Coastal  Barrier 
Improvement  Art  o  f  1990,  Public  Law  101- 
591.  section  10(bM2  .  (12  US.C.  1441a-3(b)(2)). 

3.  Brief  descripti*  n  of  proposed  terms  of 
purchase  or  other  effer  (e.g..  price  and 
method  of  financin  [) 

4.  Declaration  bj  entity  that  it  intends  to 
use  the  property  primarily  for  wildhfe  refuge, 
sanctuary,  open  space,  recreational 
historical,  cuitural.  or  natural  resource 
conservation  purposes. 

5.  Authorized  Re  jresentative  (Name/ 
Address /Telephon  j/Fax). 

Dated:  Septembc  r  11. 1991. 
Resolution  Trust  C  trporation. 
WQCam  ).  Tdcatict , 
Assistant  Executive }  Secretary. 
[FR  Doc.  91-22385  1  "iled  9-17-91:  8:45  am) 
BaOJHa  CODE  (7t4-01 41 


Coastal  Barrier 
Property 
Fairfax  County, 


I  mprovement  Act; 
AvaiaiiUity;  Occoquan, 
7A 


Agency:  Resolution  Trust  Corporation. 
ACTKM:  Notice. 


SUMMARY:  Notic<  is  hereby  given  that 
the  property  kno  vn  as  Occoquan, 
Fairifax  County,  ^  Virginia,  is  affected  by 
section  10  of  the  Coastal  Barrier 
Improvement  Ad  of  1990,  as  specified 
below.  I 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  pr  operty  may  be  mailed 
or  faxed  to  the  R  TC  until  December  17, 
1991. 

AOMIESSES:  Cop  es  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  insaectton  by  contacting 
the  following  penson:  William  M.  Ruff. 
Resolution  Trust  Corporation,  Mid- 
Atlantic  Consolidated  Office,  100 
Colony  Square,  suite  1400,  Atlanta,  CA 
30361.  (404)  881-^059.  Fax  (404]  881- 
5162. 


l-«05 


SUPPLEMENTARY  ilNFORMATION:  The 

property  is  located  along  the  northern 
river  edge  of  the  Occoquan  Reservoir 
three  miles  east  pf  Interstate  Highway 
95  (1-95)  with  itsjnorthem  boundary  on 
Route  123  in  Fainax  County,  Virginia. 
The  majority  of  tie  site  is  wooded  and 
the  terrain  includes  steep  hills.  The 
property  is  within  750  feet  of  property 
owned  by  the  Northern  Virginia 
Regional  Park  AJithority  on  the  west 
side.  The  proper  y  is  affected  by  section 
10  of  the  Coasta  Barrier  Improvement 


Act  of  1990,  Public  Uw  101-591  (12 
U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  consists  of 
approximately  204.65  acres  of 
undeveloped  land  with  mostly  wooded 
steep  terrain.  About  1,000  feet  of  the 
property  borders  the  Occoquan  River 
Reservoir  which  is  used  for  recreational 
purposes  and  provides  a  source  of 
drinking  water  for  local  communities. 
The  property  is  within  750  feet  of  land 
owned  by  the  Northern  Virginia 
Regional  Park  Authority  and  is  subject 
to  restrictions  on  development  under  the 
Chesapeake  Bay  Water  and 
Conservation  Act  adopted  by  Fairfax 
County. 

Property  size:  Approximately  204.65 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
December  17, 1991  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations'*  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
December  17, 1991  to  William  M  Ruff  at 
the  above  ADDRESSES  and  in  the 
following  form: 

Notice  of  Serious  Interest  re:  Occoquan 

Federal  Register  Publication  Date: 


1.  Entity  name. 

2.  Declaration  of  eligibiHty  to  sulimit  Notice 
under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  199a  Public  Law  101- 
591.  section  10(b)(2),  (12  U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g..  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreatiooaL 
historical,  cultural  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  September  11, 1991. 
Resolution  Trust  Corporation. 
William  |.  Tricarico, 
Assistant  Executive  Secretary. 
[FR  Doc.  91-22383  Filed  9-17-Sl;  &45  amj 

BltLMta  COOC  S/M-Ot-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMS*  No.  34-29«74i  FNe  Na  SR-OTC- 
91-20] 

Self-Regulatory  Organizations;  Ttie 
Depository  Trust  Co.;  Filing  of 
Proposed  Rule  Change  Relating  to  Vhm 
inter-Broker  Option  in  ttie  InsUtutional 
Delivery  and  International  Instttutional 
Delivery  Systems 

September  11. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  5. 1991.  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Com.mission")  the 
proposed  rule  change  (SR-DTC-91-20) 
as  described  in  Items  I.  U.  and  III  below, 
which  items  have  been  prepared  by 
DTC.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regtdatory  Orgaoization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  involves  the 
Inter-Broker  option  in  the  Institutional 
Delivery  ("ID")  System  and  the 
International  Institutional  Delivery 
("IID")  System  of  DTC  as  set  forth  in  the 
procedures  attached  as  exhibit  2  to  the 
above-referenced  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  DTC 
included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Orgonization'a 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tfie  Proposed  Rule 
Change 

The  proposed  rule  change  will  enable 
ID  and  IID  broker-dealers  to  exchange 
trade  data  for  transactions  that  will 
settle  outside  the  automated  settlement 
systems.  Each  broker-dealer  will  submit 
trade  data  to  DTC  and  will  receive  a 
confirmation  from  DTC  reflecting  the 
trade  data  submitted  by  the  other 
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broker-dealer.  These  confirmations  will 
replace  trade  comparisons  that  are 
currently  exchanged  between  broker- 
dealers  by  messenger,  mail,  telecopier, 
or  telex.  The  transaction  reflected  in  the 
two  confirmations  will  not  be  affirmed 
or  settled  in  the  ID  or  IID  systems. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A(b)(3)(f)  of  die  Act  and  the 
rules  and  regulations  thereunder 
appliidble  to  DTC  in  that  the  proposed 
rule  change  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  securities.  The  proposed 
rub  change  will  be  implemented 
consistently  with  the  safeguarding  of 
securities  and  funds  in  DTC's  custody  or 
control  or  for  which  it  is  responsible 
since  the  proposed  rule  change  will  be 
implemented  as  an  option  in  ETTC's  ID 
and  IID  systems.  DTC's  systems  are 
capable  of  handling  all  foreseeable 
increases  in  transaction  volume 
associated  with  the  proposed  rule 
change. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 

rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
developed  at  the  request  of  DTC 
participants.  Written  comments  from 
DTC  participants  or  others  have  not 
been  solicited  or  received  on  the 
proposed  rule  change. 

III.  Date  of  ^ecdveness  of  the 
Proposed  Ride  Change  and  Timing  for 
Commission  Actioa 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Re^ster  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  DTC  consents,  the 
Commission  with 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conuienta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Those  wishing  to  make  a  ivritten 
submission  shoold  file  six  copies  of  the 
submission  with  the  Secretary, 


Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission, 
subsequent  amendments,  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC  All 
submissions  should  refer  to  File  No.  SR- 
DTC-91-20  and  should  be  submitted  by 
October  9. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  detegated 

authority. 

Margaret  H.  McFaikncl, 

Deputy  Secretary. 

(FR  Doc.  91-22390  Hied  9-17-01;  8:45  am] 
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[ReL  No.  IC-1t30e;  •12-74t3] 

Cash  Equhraient  Fund  at  aL; 
Appleation 

September  12. 1991. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC  or  "CommissicMi"). 
action:  Notice  of  Application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act"). 

APPUCANTS:  Cash  Equivalent  Fund. 

Kemper  Money  Market  Fund,  Cash 

Account  Trust,  Tax-Exempt  California 

Money  Market  Fund  (die  ^MMFs"); 

Kempter  Financial  Services,  Inc. 

("KFS");  and  Investors  Fiduciary  Trust 

Company  ("IFTC"). 

RELEVANT  SECTIOH  OT  TNI  ACT 

Applicants  seek  an  order  under  section 

ll(a]ofdieAct 

SUMMARY  or  appucation:  Applicants 

seek  an  order  of  the  Commission  under 

section  ll(a}  of  the  Act  approving  offers 

of  exchange  between  the  MMFs  and 

non-money  market  funds  outside  the 

MMFs'  group  of  investment  companies 

on  a  basis  other  than  the  relative  net 

asset  values  of  the  securities  to  be 

exchanged. 

nuNO  DATES:  The  application  was  filed 

on  March  5, 1990,  and  amended  on 

March  1. 1991.  July  3. 1991.  and 

September  4. 1991. 

HEARINO  OR  NOTVICATION  OT  HCARtNO: 

An  order  granting  the  application  will  be 


issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Apphcants  vtrith  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1991  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  la%vyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for ' 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

addresses:  Secretary.  SEC,  450  Sth 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  120  South  LaSalle  Street, 
Chicago,  Illinois  60603. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Christopher  Sprague.  Senior  Staff 
Attorney,  at  (202)  272-3035.  or  Max 
Berueffy.  Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION;  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  MMF  is  a  money  market  fund 
registered  under  the  Act  as  an  open-end 
management  investment  company  that 
sells  its  shares  without  a  sales  load. 
Each  MMF  (except  Tax-Exempt 
California  Money  Market  Fund 
('TECMMF'))  is  ■  series  investment 
company  that  offers  investor*  a  money 
market  portfolio,  a  government 
securities  portfolio,  and  a  tax-exempt 
portfolio.  TECMMF  currently  offers  a 
single  tax-exempt  portfolio.  The 
requested  order  also  would  extend  to 
subsequently-created  money  market 
open-end  management  investment 
companies  advised  by  KFS 

2.  KFS,  a  wholly-owned  subsidiary  of 
Kempter  Financial  Companies,  is  a 
registered  broker-dealer  that  is  the 
Investment  adviser  and  principal 
underwriter  to  each  MMF.  Various 
broker-dealers  distribute  shares  of  the 
MMFs.  IFTC,  a  Missouri  Trust  Company, 
is  owned  jointly  by  KFS  and  a  company 
unaffiliated  with  KFS  called  DST 
Systems,  Inc.  IFTC  is  the  transfer  agent 
to  the  MMFs,  and  provides  custodial 
and  transfer  agency  services  to  other 
investment  companies. 

3.  Each  "Participating  Fund~  would  be 
a  non-money  market  open-end 
management  investment  company  that: 
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(a)  Does  not  includf  both  taxable  and 
tax-exempt  money  narket  portfolios,  or 

(b)  includes  money  market  portfolios 
that,  in  the  judgmei  t  of  the  principal 
underwriter  of  the  Participating  Fund, 
would  not  serve  shareholders'  needs  as 
fully  as  would  the  NlMFs.  Each 
Participating  Fund  would  employ  IFTC 
or  another  entity  aa  its  transfer  agent. 
Shares  of  some  of  the  Participating 
Funds  may  be  sold  subject  to  a  sales 
load.  The  Participating  Funds  would 
belong  to  a  "group  if  investment 
companies."  as  defined  in  rule  lla-3 
under  the  Act  other  than  the  one  to 
which  the  MMFs  belong. 

4.  If  the  requested  order  is  granted, 
shareholders  of  a  Participating  Fund 
could  exchange  the|r  shares  for  shares 
of  a  MMF.  and  therfeafter  exchange  such 
MMF  shares  for  shares  of  that 
Participating  Fund  fir.  to  the  extent 
permitted  by  Applicants  and  the 
principal  underwriter  of  such 
Participating  Fund,  for  shares  of  a 
different  Participatpg  Fund  that  is  part 
of  the  same  "group  lof  investment 
companies"  as  sud  Participating  Fund. 
A  MMF  shareholde  r  seeking  to 
exchange  his  or  hei  shares  would  have 
to  establish  an  acccunt  with  a 
Participating  Fund,  or  be  formally 
acknowledged  as  a  potential  investor  in 
a  Participating  FuniL*  Apphcants'  share 
exchange  program  vould  not  permit 
shares  of  one  Participating  Fund  to  be 
exchanged  directly 'for  shares  of  another 
Participating  Fund,  jnor  would  the 
program  allow  a  shpreholder  of  one 
Participating  Fund  group  to  acquire 
shares  of  a  Particip  iting  Fund  in  a 
different  group. 

5.  The  tasks  invo  ved  in  processing 
Applicants'  share  e  Kchanges  [e.g., 
adjusting  shareholc  er  records,  collecting 
appropriate  sales  l9ads]  would  be 
performed  by  only  pne  entity  with 
respect  to  any  givei  exchange.  That 
entity  would  be  eit  ler  IFTC  or  the 
transfer  agent  ordii  lariiy  used  by  the 
Participating  Fund,  but  in  any  event,  the 
single  entity  would  possess  all  - 
information  concer  ling  the  exchanging 
shareholder  necess  ary  to  conduct  the 
exchange  accurate'  y  in  accordance  with 
rule  lla-3. 

6.  Any  sales  loac  payable  in 
connection  with  A]  plicants'  share 


■  In  some  cases,  it  ma; '  be  desirable  for  an 
investor  to  establish  an  f  ccount  with  a  MMF 
pending  selection  of  a  particular  fund  within  a 
Participating  Fund  groud  or  pending  a  decision  as  to 
the  appropriate  time  of  ifivestment.  In  these  cases, 
the  fact  that  the  investoi)  in  the  VtMF  is  a  potential 
investor  In  the  Participating  Fund  group  will  be 
noted  on  the  records  of  tie  transfer  agent  that 
eventually  would  proce^  the  exchange,  based  upon 
information  provided  bylthe  financial  services  firm 
processing  the  purchase 
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exchange  program  will  be  paid  to  the 
principal  underwriter  for  the 
Participating  Fund  involved  in  the 
exchange,  which  may  reallow  some  or 
all  of  the  sales  load  to  a  selling  broker/ 
dealer  [i.e.,  a  broker/dealer  entitled  to  a 
portion  of  the  sales  load  from  the 
principal  underwriter  as  a  dealers' 
reallowance).  Applicants  also  may 
impose  an  administrative  and/or 
redemption  fee.  as  permitted  under  rule 
lla-3.  The  only  compensation  that 
would  be  payable  directly  by  an 
exchanging  shareholder  to  IFTC  or  the 
other  transfer  agent  would  be  an 
administrative  fee  or  other  charges 
allowed  by  rule  lla-3.  KFS  would 
receive  no  fee  or  other  compensation 
directly  from  an  exchanging 
shareholder. 

Applicants'  Legal  Analysis 

1.  Section  11(a)  of  the  Act  provides, 
among  other  things,  that  "[i]t  shall  be 
unlawful  for  any  registered  open-end 
company  or  any  principal  underwriter 
for  such  a  company  to  make  or  cause  to 
be  made  an  offer  to  the  holder  of  a 
security  of  such  company  or  of  any  other 
open-end  investment  company  to 
exchange  his  security  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities 
to  be  exchanged,  unless  the  terms  of  the 
offer  have  first  been  submitted  to  and 
approved  by  the  Commission  or  are  in 
accordance  with  such  rules  and 
regulations  as  the  Commission  may 
have  prescribed  in  respect  of  such  offers 
which  are  in  effect  at  the  time  such  offer 
is  made."  Applicants'  offers  of  exchange 
require  Commission  approval  under 
section  11(a),  because  the  imposition  of 
sales  loads  and  other  fees  will  result  in 
the  share  exchanges  not  being  made  at 
relative  net  asset  value. 

2.  Rule  lla-3  under  the  Act  provides 
that,  notwithstanding  section  11(a),  a 
registered  open-end  investment 
company  or  its  principal  underwriter 
making  an  exchange  offer  may  cause  a 
securityholder  to  be  charged  a  sales 
load  on  the  security  acquired  in  the 
exchange,  a  redemption  fee,  an 
administrative  fee,  or  any  combination 
of  the  foregoing,  provided  certain 
conditions  are  met.  One  of  these 
conditions  is  that  the  exchange  offer 
must  be  made  only  to  securityholders  in 
investment  companies  that  are  within  a 
single  "group  of  investment  companies." 
Rule  lla-3  defines  "group  of  investment 
companies"  as  "any  two  or  more 
registered  open-end  investment 
companies  that  hold  themselves  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 


services,  and  (i)  [tjhat  have  a  common 
investment  adviser  or  prinicpal 
underwriter,  or  (ii)  (t]he  investment 
adviser  or  principal  underwriter  of  one 
of  the  companies  is  an  affiliated  person 
as  defined  in  section  2(a)(3)  of  the  Act 
(15  U.S.C.  80a-2(a)(3))  of  the  investment 
adviser  or  principal  underwriter  of  each 
of  the  other  companies."  Thus, 
applicants  cannot  rely  on  rule  lla-3. 
because  the  MMFs  and  the  Participating 
Funds  will  not  have  conmion  or 
affiliated  investment  advisers  or 
principal  underwriters,  and  therefore 
will  not  be  within  a  single  "group  of 
investment  companies." 

3.  Applicant's  share  exchange 
program  will  be  conducted  in 
accordance  with  rule  lla-3  in  all 
respects,  except  for  the  "group  of 
investment  companies"  requirement. 
Applicants  believe  that  the  "group  of 
investment  companies"  requirement 
was  included  in  rule  lla-3  because  all 
but  one  of  the  exemptive  orders  imder 
section  11(a)  issued  prior  to  the  adoption 
of  rule  lla-3  involved  related 
investment  companies.  Even  thought  the 
Participating  Funds  will  not  be  within 
the  same  group  of  investment  companies 
as  the  MMFs.  Applicants  do  not  believe 
the  proposed  share  exchange  program 
will  present  any  unusual  operational  or 
administrative  difficulties  because  only 
one  entity,  either  IFTC  or  the  other 
transfer  agent,  will  process  any  given 
exchange.  In  this  capacity.  IFTC  or  the 
other  transfer  agent  will  monitor  the 
payment  of  and  collect  sales  loads, 
administrative  fees,  and  redemption 
fees.  Performing  those  duties  will 
involve  a  variety  of  specific  tasks,  such 
as  making  appropriate  changes  to  the 
shareholder  records  of  the  MMFs  and 
the  Participating  Funds.  Thus.  IFTC  or 
the  other  transfer  agent  will  be  well- 
positioned  to  assure  that  sales  loads  and 
other  fees  are  assessed  in  accordance 
with  rule  lla-3. 

4.  Applicants  contend  that  their  share 
exchange  program  will  benefit 
Participating  Fund  and  MMF 
shareholders  in  several  ways.  First, 
according  to  the  Applicants,  the 
principal  underwriters  of  some  of  the 
Participating  Funds  have  not  organized 
money  market  portfolios  for  their  ovm 
fund  groups  because  they  assume  that 
the  asset  size  of  such  portfoUos  would   . 
be  too  small  to  achieve  competitive 
yields  for  their  shareholders  or 
satisfactory  returns  for  their  sponsors. 
Thus,  the  exchange  program  will  give 
shareholders  in  the  Participating  Funds 
ready  access  to  the  taxable  and  tax- 
exempt  money  market  portfolios 
operated  by  the  MMFs.  Moreover,  MMF 
shareholders  will  benefit  from  the 
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ecoDomie*  of  scale  that  woold  result 
from  the  expected  increase  in  assets  of 
the  MMFb  once  the  exchange  program 
commences.  Fmally.  linking  the  MMFs 
to  the  Participating  Funds  through  the 
exchange  program  will  allow  a 
shareholder's  redemption  proceeds  to  be 
reinvested  in  shares  of  another  fund 
without  delay. 

Applicants'  Coiaditions 

The  Applicants  agree  that  the 
following  conditions  may  be  imposed  in 
any  order  of  the  Commission  granting 
the  requested  relief: 

1.  IFTC  or  the  other  transfer  agent 
conducting  the  exchange  will  be 
responsible  for  tracking  the  payment  of 
sales  loads,  administrative  fee  and 
redemption  fees  by  shareholders  of 
investment  companies  or  portfolios 
covered  by  the  application,  and 
otherwise  will  conduct  share  exchanges 
in  accordance  with  Applicants* 
representations. 

2.  Offers  of  exchange  pursuant  to 
Applicants'  exchange  program  will  be 
conducted  in  accordance  with  rule  lla-3 
of  the  Act,  except  for  that  Rule's 
requirement  that  an  offering  company 
make  an  exchange  offer  only  to  the 
holder  of  a  security  of  the  offering 
company,  or  of  another  open-end 
investment  company  within  the  same 
group  of  investment  companies  as  the 
offering  company. 

3.  Any  principal  underwriter  or 
Investment  company  reljnng  on  the 
requested  order  in  order  to  participate  In 
Applicants'  exchange  program  will 
adopt  and  enforce  internal  control 
procedures  that  are  designed  to  assure 
the  program's  compliance  with  all 
applicable  provisions  of  rule  lla-3 
under  the  Act. 

4.  Any  principal  underwriter  or 
investment  company  relying  on  the 
requested  order  in  order  to  participate  in 
Applicants'  exchange  program  will,  In 
connection  therewith,  comply  with  all 
applicable  provisions  of  rule  118-3  and 
the  representations  and  conditions  of 
any^apphcable  exemptive  order,  and 
will  monitor  actively  consumer 
complaints  and  other  indicators  of 
possible  improprieties  in  connection 
with  Applicants'  exchange  program. 

For  the  Commisston.  by  the  Division  of 
Investment  Management,  pursoant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  91-22451  Filed  9-17-91;  8:45  am} 
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DEPARTMENT  OF  STATE 

I  PutiNc  Notice  14C01 

Fisheimen't  Protective  Act  Procedure: 
Fee  for  the  Agreement  Year 

ACTION:  Announcement  of  Fiscal  Year 
1992.  Program  Operation  and  Fees. 

SUMMARY.  Section  7  of  the  Fishermen's 
Protective  Act  of  1967,  as  amended, 
requires  fees  from  participating  vessel 
owners  for  deposit  into  the  Fishermen's 
Guaranty  Fund.  These  fees  partially 
fund  a  program  which  compensates 
Hshing  vessel  owners  for  certain  losses 
they  have  incurred  when  their  vessels 
have  been  seized  by  foreign  nations 
under  certain  circumstances.  This  notice 
amioimces  the  operation  of  the 
Fishermen's  Guaranty  Fund  for  fiscal 
year  1992  (October  1. 1991  through 
September  30, 1992)  for  all  vessels 
without  payment  of  a  fee. 
EFFECTIVE  DATE  October  1, 1991- 
September  30. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  H.  Stetson  Tinkham.  Office  of 
Fisheries  Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  U.S.  Department  of 
State,  Washington,  DC  20520-7818. 
telephone  number  (202)  647-1948. 
SUPPLEMENTARY  INFORMATION.  The 
Fishermen's  Guaranty  Fund,  under 
section  7  of  the  Fishermen's  Protective 
Act  (22  U.S.C.  1971-1980).  (the  "Act") 
compensates  U.S.  fishing  vessel  owners 
who  have  entered  into  guaranty 
agreements  for  certain  losses  caused  by 
a  foreign  country's  seizure  or  detention 
of  a  U.S.  fishing  vessel  based  on  claims 
to  jurisdiction  not  recognized  by  the 
United  States  or  exercised  in  a  manner 
inconsistent  with  international  law  as 
recognized  by  the  United  States.  The 
operation  of  the  Fund  in  Fiscal  Year 
1992  without  requiring  payment  of  a  fee 
for  the  1992  agreement  year  is 
predicated  on  the  following  factors: 

(1)  There  is  a  current  unexpended 
balance  in  the  Fund  and  no  new  claims 
have  been  certified  for  payment  in  the 
past  3  fiscal  years. 

(2)  On  March  23. 1989,  the  United 
States  District  Court  for  the  Southern 
District  of  California,  in  the 
Memorandum  Decision  MV  Brsncfa 
Jolene  et  at.  v.  United  States  of  America, 
found  that  the  amount  of  the  fee  should 
be  basedtm  a  percentage  of  what  the 
U.S.  Government  seeks  in 
appropriations  for  the  Fund  rather  than 
based  solely  on  what  the  demands 
against  the  Fund  are  anticipated  to  be. 

The  Administration  did  not  request, 
and  the  Congress  did  not  make,  an 
appropriation  for  the  Fishermen's 


Guaranty  Fund.  Therefore,  because 
there  will  be  no  direct  appropriations  for 
the  Fund,  and  because  fee  collection 
must  be  equal  to  or  less  than  the 
appropriated  amount  for  the  fiscal  year 
in  question,  the  Fishermen's  Guaranty 
Fund  will  not  collect  fees  as  a  requisite 
for  coverage  under  the  Fund  in  Fiscal 
Year  1992. 

Agreement  holders  for  tbe  fiscal  year 
October  1. 1990  through  September  3a 
1991,  may  renew  their  agreements  by 
submitting  two  copies  of  a  signed 
Application  for  Agreement  form.  U.S. 
fishing  vessel  operators  who  did  not 
participate  last  year  may  subioit  two 
signed  Application  for  Agreement  forms, 
two  signed  Guaranty  Agreement  forms 
(page  one  left  blank),  and  a  U.S.  Coast 
Guard  form  CG-1330,  "Certificate  of 
Ownership  of  Vessel",  in  order  to  enter 
into  a  guaranty  agreement  for  the  fiscal 
year  1992. 

Program  coverage  will  commence  one 
day  after  the  postmark  date  of  the 
application  submission  for  those 
presently  covered  under  the  Fund.  For 
those  new  to  Fund,  coverage  wtH 
commence  one  day  after  the  postmark 
date  if  the  vessel  application  and 
agreement  are  accepted. 

For  the  purpose  of  this  notice, 
postmark  means  the  date  and  time  the 
U.S.  Postal  Service  cancels  postage. 

Changes  in  U3.  Law  and  PoBcy 

Recent  amendments  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Pub.  L  101-627)  eliminate  the 
exclusion  of  highly  migratory  species  of 
tuna  fit>m  the  exclusive  fishery 
management  authority  asserted  by  the 
U.S.  in  our  exclusive  economic  zone 
(££2^.  As  a  result  the  United  States  will 
assert  management  authority  over  tuna 
in  its  EEZ.  Participants  should  be  aware 
that  in  signing  this  law.  the  President 
stated  that  "as  a  matter  of  international 
law.  effective  immediately  the  United 
States  will  recognize  similar  assertions 
by  coastal  regions  regarding  their 
exclusive  economic  zones."  (Statement 
of  the  President.  November  28. 1990) 

Claims  for  detentions  or  seizures 
based  on  claims  to  jurisdiction 
exercised  in  a  manner  inconsistent  with 
international  law  as  recognized  by  the 
United  States  may.  however,  still  be 
certified  by  the  Department 

Classification 

This  action  is  taken  under  the 
authority  of  22  U3.C  1977.  and  compUea 
with  Executive  Order  12291.  It  does  not 
contain  any  collection  of  information 
requirement  as  deHned  in  tbe 
Paperwork  Reduction  Act. 
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JMI 


contracts 


1  not 


ting  to 

this  notice  is 
comment,  and 
provisions  of  the 

Act.  This 
the  Regulatory 
required. 


As  a  "matter  reli 
Agency  * 

exempt  from  the  notice, 
delayed  effectivem  !S8 1 
Administrative  Pre  cedures , 
means  analysis  unper  i 
Flexibility  Act  is : 

Dated:  August  27. 

For  the  Secretary  i 
Richard ).  Smith, 

Acting  Assistant  Seci  etary  of  State  for 
Oceans  and  Intemattpnal  En vironmental  and 
Scientific  Affairs. 
[FR  Doc.  91-22243  Fifed  9-17-91:  8:45  am] 
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1991. 
State. 


DEPARTMENT  OF]  TRANSPORTATION 

Office  of  the  Secijetary 

New  Route  Opportunities  (Paris- 
Greece) 


/ir 


■des 


Under  the  new 
Agreement  betwe*i 
and  Greece,  signec 
one  U.S.  carrier 
of  the  Agreement 
rights  between 
D  of  the  U.S. 
Agreement  enablei  i 


nay 


Par  18 
-Gree(  e 


designate  airlines  to 
U.S.  points  other  tha 
Belgrade.  Berlin, 
Hamburg,  Ireland 
to  points  in  Greece 
Cairo,  Karachi,  .New 


iperate  service  from 

New  York  via 

Bud  ipest.  Frankfurt, 

Pa  ris,  Rome  and  Warsaw, 

a  id  beyond  to  Bombay. 

Delhi  and  Tel  Aviv.' 


e>  ercise 


United  Air  Lines 
Department  that  it 
operating  authorit 
Greece  and  Paris 
that  we  notify  the 
that  United  will 
Freedom  traffic 
Greece  provided 
Since,  by  the  termi 
only  one  carrier 
before  we  designa 
service,  we  are 
from  all  U.S.  certif 
are  interested  in 
afforded  by  Routep 

Carriers  without 
Greece/France 
file  certificate  an< 
applications  to 
above  no  later 
competing  applications 
shall  be  due  no  la 
1991;  and  responsifve 


id^ 
sei  V 
thaii 


Transport 

the  United  States 
July  31, 1991.  only 
ignated  on  Route  D 
exercise  traffic 

and  Greece.  Route 

Air  Transport 
the  U.S.  to: 


has  notified  the 
holds  the  requisite 
to  serve  the  U.S.- 
i^arkets  and  requests 
jreek  Government 
the  Fifth 
between  Paris  and 
in  the  agreement, 
of  the  agreement, 
be  so  designated, 
e  any  airUne  for  tliis 
rec|uesting  applications 
cated  carriers  that 
brming  the  services 
via  Paris, 
the  requisite  U.S.- 
op^rating  authority  may 
or  exemption 
e  the  points  listed 
September  24. 1991; 

and  answers 
than  September  30. 
pleadings  no  later 


rig  Its 

f(  'r  i 


csn 


p;rfo 


'  The  Air  Transport  Agreement  between  the 
United  Slates  and  Greece  stipulates  that  on  Route 
D.  the  United  States  m^  designate  only  one  airline 
to  serve  from  Boston  aiKl  only  one  airline  to  serve 
from  Chicago:  that  a  miximum  of  seven  weekly 
frequencies  may  be  opiated  from  Boston  and  also 
from  Chicago:  and  that  inly  one  airline  designated 
on  Route  D  may  serve  I  aris. 


than  October  7. 1991.*  Carriers  already 
holding  requisite  underlying  U.S.- 
Greece/France operating  authority 
should  request  designation  by  the 
certificate  application  date. 

Except  for  the  filing  dates,  certificate 
applications  should  be  filed  pursuant  to 
subpart  Q  of  part  302.  and  exemption 
applications  should  conform  to  subpart 
D  of  part  302  of  the  Department's 
regulations.  Applications  should  be  filed 
with  the  Department's  Docket  Section, 
room  4107.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Designation 
applications  should  be  filed  with  the 
Office  of  International  Aviation.  P-40. 
room  6402.  at  the  same  address  and 
should  specify  the  markets  to  be  served, 
the  proposed  startup  date  and  evidence 
of  the  carrier's  underlying  economic 
authority,  including  route  integration 
authority.  Further  procedures  for  acting 
on  the  applications  filed,  if  necessary, 
shall  be  established  in  a  future 
Department  order. 

Dated:  September  12, 1991. 
Paul  L.  Gretch, 

Director,  Office  of  International  Aviation. 
[FR  Doc.  91-22434  Filed  9-17-91;  8:45  nm] 
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Federai  Highway  Administration 

Environmental  Impact  Statement  St 
Clair  and  Madison  Counties,  IL 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  construction  of  Illinois 
Route  3  as  a  four-lane  highway  on  new 
alignment.  The  proposed  project  will 
extend  from  the  Monsanto  Avenue 
intersection  in  Sauget  in  St.  Clair 
County,  northerly  to  the  Broadway 
intersection  in  Venice  in  Madison 
County,  Illinois.  The  proposed  project 
would  be  designated  Federal  Aid 
Primary  Route  14  (FAP 14). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  C.  Partlow,  Project 
Development  and  Implementation 
Engineer,  Federal  Highway 
Administration,  3250  Executive  Park 
Drive.  Springfield,  Illinois  62703. 
phone  (217)  492-4622. 

Mr.  Dale  L.  Klohr.  District  Engineer. 
Illinois  Department  of  Transportation, 
District  8. 1100  Eastport  Plaza  Drive, 


*  Regarding  applications  for  authority  to  serve 
France,  see  Order  85-*-(2. 


Collinsville,  Illinois  62234.  phone  (618) 
346-3110. 
SUPPLEMENTARY  INFORMATION:  The 

Proposed  Action  is  to  construct  Illinois 
Route  3  as  a  four-lane  highway  facility 
on  new  alignment  along  the  easterly 
Mississippi  River  riverfront  in  St.  Clair 
and  Madison  Counties.  Illinois.  The 
proposed  project  will  extend  from  the 
existing  Monsanto  Avenue  intersection 
in  Sauget  in  St.  Clair  Coimty  and  run 
northierly  to  the  Broadway  intersection 
in  Venice  in  Madison  County,  a  distance 
of  5.0  miles. 

The  need  for  upgrading  Illinois  Route 
3  is  based  on  the  transportation 
demands,  safety  considerations, 
enhancement  of  economic  development, 
and  improved  actress  to  existing  and 
potential  development  along  the 
riverfront. 

It  is  anticipated  that  the  proposed 
project  will  be  constructed  as  a  partial 
access  controlled  facility.  Interchanges 
or  intersections  will  be  provided  at  all 
major  high-volume  roadways.  Several 
alignment  alternatives  will  be  evaluated 
for  the  proposed  project  including  the 
no-action  alternative. 

An  informal  scoping  process  will  be 
undertaken  as  a  part  of  this  proposed 
project.  The  process  will  include 
meetings,  informal  coordination,  review 
sessions  as  appropriate,  and  discussions 
at  regularly  scheduled  Illinois 
Department  of  Transportation 
coordination  meetings.  Further  details 
and  a  scoping  information  packet  may 
be  obtained  from  one  of  the  contact 
persons  listed  above. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  IDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  September  9, 1991. 
James  C  Partlow, 

Project  Development  and  Implementation 
Engineer,  Federal  High  way  Administration. 
[FR  Doc.  91-22419  Filed  9-17-91;  8:45  am] 
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Resaarch  and  Special  Programa 
Adminiatration 

Office  of  Hazardoua  Materiala  Safaty. 
Applicationa  for  Modification  of 
Examptiona  or  Applicationa  to 
Become  a  Party  to  an  Exemption 

agency:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 


hereby  given  that  the  OHice  of 
Hazaridous  Materials  Safety  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "F'  denote  a 
party  to  request.  These  applications 


have  been  separated  from  the  new 

applications  for  exemptions  to  facilitate 

processing. 

DATES:  Comments  must  be  received  on 

or  before  October  3. 1991. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 

Research  and  Special  Programs. 

Administration.  U.S.  Department  of 

Transportation,  Washington,  DC  20590. 

Comment  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Unit,  from 
8426.  Nassif  Building,  400  7th  Street  SW^ 
Washington.  DC. 


AppMcation 
No. 


5820-X 

7650-X 

8214-X 

e582-X 

9164-X 

949e-X 

9623-X 

9761-X 

976S-X 

9797-X 

10238-X 

10361-X 

10413-X 

10537-X 


AppUcanI 


O  Americas.  Inc..  Wilmington.  DE  ' . 
ICI  AnDefkaa,  Inc.,  Wilmington,  DE  ' . 
Morton  mternational,  Ogden,  UT  •.. 


Metro-Nortt«  Commuter  Railroad  Company.  New  YoiK  NY  * . 
Fabricated  Metals,  Inc.,  San  Leandro.  CA  • 


Cominco  Fertilizers/A  Division  ot  Cominco  Ltd.,  Calgary.  AtMrta,  CN  •_ 

IRECO,  Incorporated,  Salt  Lake  City.  UT  ' _ 

Systron  Donner  Corporation,  Corxxxd,  CA  •. — 


Defense  Technology  and  Procurement  Agency,  Berne,  Switzerland  *. 

LTV  Missiles  and  Electronics  Group,  Dallas,  TX  >• 

Poly  Processing  Company.  Monroa,  LA  " 

American  Cyanamid  Conipany.  Wayrta.  NJ  '» 

Harcros  Chemicals.  Inc..  Dallas.  TX  ■* . 


QuaWy  Manufacturing  of  Eunice,  Inc.,  Eunice.  LA  >« .. 


of 
exemption 


5820 

7650 

8214 

8582 

9164 

9496 

9623 

9761 

9768 

9797 

10238 

10361 

10413 

10537 


« To  auttwnze  two  additional  nonflammable  compressed  gasea  (r««rt9Br»rt8)  and  to  pro^  tor  updating  »«  ,^  »  |«g  gS  22  S7  MO  S^  SSdty' 
•To  authorize  two  additional  nonflammable  compressed  gases  (refrigerants)  and  to  provide  for  upratmg  the  tanks  to  270  paig  and  57.320  pounds  capacity. 

•  To  modify  the  exemption  to  provide  for  the  transportation  of  an  addHional  aift)ag.  .     >  .    ,.  ^  , a„.^  w  -^  _-,«  wohkHM 

•To  aottwize  a  metal  container  equipped  with  8  railway  track  torpedoes  fusees  (flagging  krts)  to  be  t^f^J^. «*o;l*3*3f" 'If'^^ 

•To  Increase  capacity  of  non-C«V  specification  steef  portable  tanks  not  to  exceed   550  gallon  capacrty  ^<^,^^£S^^%^L^!^ .J^^^^.'^^ 
•To  authorize  ammonium  nitrate,  ctassedM  an  oxidizer  andantimony  compounds,  inorganic  sow,  class  B  po«on  as  addnonal  eommodrties  for  sh^xneni  m  noo- 

'TTauSSSe  usa^^pecially  designed  Ireco  repump  trucks  tor  shipment  of  blasting  agents  and  oxidizers  along  with  Class  A  exptoeives  contained  m  a  storage 

•To  authorize  cargo  aircraft  as  an  additkxwl  mode  of  transportation  for  shipment  of  certalncompressed  9MfJlf-«J?~'*"°0^  specification  cylinders. 

•  To  aulhorize  shipmert  of  certain  Class  B  axptosives  whkai  exceed  the  quantity  limitations  authorized  terMfTiag^^ 

••  To  r«ww«id  modify  the  exemption  to  Increase  the  nuTTiber  of  round  tips  per  panels  contain»wa^^  onrfaersand 

»  Req  r«»nsideration  of  exemp.  app-  to  authorize  the  mfr  mark  and  se«  of  a  no^OOT  Spec,  polyethylene  port,  tank  for  shpmt  of  certain  corrosive,  oxxteers  ana 

"*^'5^o'^i^lffd2^2i  in  size  of  top  opening  in  polyethylene  portable  tanks  from  ^^^-6"  and  to  identify  certain  cosmetK  change  to  support  legs  and  cover. 

'^•JTo*')SSSl«2^^J3ffirtosued  on  an  emergency  basis  to  authorize  a  limited  number  of  shipments  of  non-DOT  specification  metal  dnims  containing 
sodhjm  chkjrate,  solid,  classed  as  an  oxidizer. 

•♦  To  modify  the  exemption  to  Inckxle  cargo  vessel  as  an  additional  mode  of  transportatton. 


Applteation 
Na 


6416-P 
6418-P 
6418-P 
641 8.P 
6626-P 
66264> 
6691-P 
6691  .P 
6691.P 
7961 -P 
e273-P 
8273-P 
8461-P 
e4534> 
8S56.P 
8582-P 


919e-P 


Applicant 


Souttiem  States  Cooperative.  Inc..  Richmond.  VA.. 

W.S.  Clark  &  Sons,  Inc..  Tartxw,  NC 

Harvey  Fertilizer  A  Gas  Ca.  Kinston.  NC 

U>.P  Georgia  Ag.  Chenrxcal.  BishopvUle,  SO-.. 
Findley  Welding  Supply.  Inc.  Youngstown,  OH.. 
Industrie'  Gas  &  Supjsly  Ca.  Bristol.  TN... 


Quality  WekSng  Supply  Corp..  Etmira.  NY 

Yrginia  WeMing  Supply.  Ina,  Charleston.  WV.. 
CS  Gases  Inc.,  Buftak),  NY . 


Rods  food  Products,  City  ol  Industry,  CA..„. 
Mazda  (North  America),  Inc.,  Rat  Rock.  Ml. 

Mazda  Motor  of  America.  Inc.,  Inhne.  CA 

OEA.  Inc.,  Denver,  CO . 


Tennessee  Nitrate  Technotogy,  Inc.,  Dunlap.  Tn.. 


Iwatani  Intemattonal  Corporatran  of  America.  Fort  Lea.  NJ.. 

Springftekl  Tenninai  Railway.  North  Billenca.  MA 

Hasa  Inc..  Santa  Clarlta,  CA 

Department  of  tiatural  Resources.  Anchorage,  AK 


PartMto 
exemption 


6418 
6418 
6418 
6418 
6626 
6626 
6691 
6691 
6691 
7951 
8273 
8273 
8451 
8453 
8556 
8582 
8966 
9196 


JMI 
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Applicalion 
Na 


9275-P 

9381-P 

9549-P 

9723-P 

9723-P 

10323* 

10449-P 

10504* 

10669* 

1067O* 

1067W 

10670* 

10670* 

10670* 


Applicant 


OwneJ,  M-.  Piscaiamay.  NJ 

Pazco  UeWs.  Santa  Fe  Spong*.  CA 

Shaped  Oiarge  Specialist.  Inc..  Mansfield,  TX . 
FnnUn  Bi^uiwnmM  Sonices.  Inc..  Wrenttwra.  MA. 


UnMn 

SRI  Inti 


Cciporaiion.  Port  Washington.  Wl . 

Mutfeial  Gases  Inc^  Oanbuiy.  CT„ 

MentoPaf1(.  CA. 


Unon  Car«)de  industrial  Gases  Inc..  Dantxiry.  CT .... 

Promet.  mt..  Housioa  TX 

E.  I.  du  Pet«  da  Mamowrs  Company.  Boston.  MA. 
Mallinckro«t  Uedcal.  Inc.  Maryland  Heights.  MO. 
En  UHy  Cornpany,  Indianapolis.  In 


Amefsham  Corporation  /M«dip^y^iC8,  Artngton  Hai^tfa,  *_. 
Bnatol  liMfS  SquM>  Company.  Crartwcy,  NJ 


to  an  exemption  is 


Partiaato 

exemption 


0275 
9381 
9540 
•723 
9723 
10323 


10604 
tO06O 
10670 
t0670 
10670 
10670 
10070 


This  notice  of  re  ;eipt  of  applications 
for  renewal  of  exei  nptions  and  for  party 


published  in 


accordance  with  port  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  VS.C.  180d;  49  CFR  1.53(e)). 

issued  in  Washitjgjon.  DC  on  September 
12.1991. 
y.  Suzanne  Hedgepetl  i. 

Chief.  Exemptions  Bt  inch.  Office  of 

Hazardous  Material^  Exemptions  and 

Approvals. 

[FR  Doc.  91-22400  Fii^  9-17-81;  6:45  am] 

BtLUNG  COOE  4*104041 


Avtation,  Marine 
Radionavigatkm 


abdLand 

Uoero  Conferences 


and  Special  Programs 
(Rl  »PA).  Department  of 


agency:  Research 
Administration 

Transportation. 

ACnOfC  Amendm^t  to  notice  of 
conferences. 


summary:  Due  to  1 1  conflict  with  the 
Radio  Technical  dommission  for 
Aeronautics  (RTCA)  Annual  Assembly 
Meeting  on  Noven  iber  18-20,  the 
previously  annour  ced  Aviation.  Marine 
and  Land  Radionavigation  Users 
Conferences  will  I  e  extended  an 
additional  day  to  illow  aviation  users 
attending  the  RTC  \  meeting  the 


Application 
No. 


10652-N 


10661-N 


10664-N 


Run  Cof]  wration,  Newport,  TN.. 


Southern 


opporttmity  to  also  attend  the  User 
Conference  on  November  21. 

DATE,  TtMC  AND  PLACE:  November  19. 20, 
and  21, 1991,  beginning  at  9  a.m.  each 
day  at  the  Embassy  Suites  Hotel,  1900 
Diagonal  St.  (across  from  the  King  St. 
Metro  Station),  Alexandria,  Virginia. 
The  November  19  session  will  focus 
primarily  on  marine  and  land 
requirements.  The  November  20  and  21 
sessiona  will  focus  primarily  on  aviation 
requirements.  December  5. 1991, 
beginning  at  9  a.m.  at  the  Sheraton  Hotel 
and  Towers.  1400  Sixth  Ave..  Seattle. 
Washington.  The  December  5 
conference  will  focus  on  aviation, 
marine,  and  land  requirements. 

Issued  in  Washington.  DC  on  September  11, 
1991. 
Ttavia  P.  Duncan, 

Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  91-22374  Filed  9-17-.91:  8:45  amj 
BtLLMO  COOe  4010-«>-ll 


Office  of  Hazardous  Materlato  Safety. 
AppHcaDons  for  Exempttons 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

New  Exemptions 


r  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  a— Rail  freight,  3— Cargo  vessel, 
4 — Cargo-only  aircraft)  5 — Passenger- 
carrying  aircraft 

DATES:  Comments  must  be  received  on 
or  before  October  18. 1991. 
ADOWESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  appUcation  number. 
FOR  FURTHER  INFORMATION  CONTACT 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
room  8428,  Nassif  Building.  400  7th 
Street.  SW.  Washington,  DC. 


Applicant 


Petroleum     Laboratories,     Inc.. 
TX 


Carttia(s. 


EF\C  Cor  loralion.  Sart  Jose.  CA- 


Regulation(s)  affected 


49  CFR  173.328 


49  CFR  178.37.. 


49  CFR  173J02(aK1).  173.304(aK1).  175.3. 


Nature  Of  axemption  Owceof 


To  auttxxiza  tfie  transportation  of  poison  A  gas  In  OOT- 
Spec<ficater>  4B  cybidars  packaged  inside  six-incti  40 
pipe  ktsUBed  wilti  caps  ovarpacfcad  In  30-gallon  OOT 
17H  drwns  with  styrofoam  padding,  (rooda  1) 

To  autfxxize  shipiwent  of  residual  amounts  of  flamroaMe 
IfMida  and  gases  contained  in  test  separator  vessels, 
noyntad  to  a  trailer,  used  In  maasuring  oN  wen  produc- 
tiona.  (mode  1) 

To  manufacture,  mark  and  sel  luly  owatwrappad  lii^ 
pressure  cylinders  consistino  of  aluminum  liners  onww 
tapped  in  cartton  and  glaaa  fibers  lor  kansportafion  of 
flonkquKied  compreased  gases,  (modes  1.  2.  3.  4.  5) 
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New  ExEMpnoNS—Continued 


AppNcrtion 
No 


10666-N 

10666-N 
10687-N 
10668-N 

10668-N 
10670-N 
10672-N 

10673-N 

10674-N 

10675-N 

10676-N 
10677-N 

10676-N 
10679-N 

10680-N 


Applicanl 


General  American  Traneportatton  Corpora- 
tion, Chicago.  IL 


GuiK>er»on  Oiviston,  Oreaser  IndusMaa.  Inc. 
Dallas,  TX. 

Justilte  Manufacturing  Company.  Mattoon, 


negulation(a)  «NaeM 


49CFR173J1. 


49  CHI  172.101.173.62.. 


49CFR  173.119.™...- 


Caacada  HeMcoptera,  Inc.  Caihmera.  WA.._.  49  CFR  173.119. 176.341-4. 178.341-6 


Transmartc  Salea:  Riverslda,  CA.. 


CXiPont   M«rck   Pharmaceutical   Company, 
B»lerica,MA. 

Burlingion  Packaging.  Inc.  Brooidyn,  NY 


Southern  Air  Transport.  Miami.  FL.- 


ConAir  Corporation.  Carson  City,  NV ... 


Schering  Berlin  Polymers  Inc..  CXit>lin,  OH.. 


E.I.  OuPont  de  Nemours  and  Company, 

WUmington.  DE. 
Primus    ol    Sweden.    S-171     26    Sotna. 

Sweden. 

National  Aeronautics  A  Space  AdnMetra- 
tion.  (NASA)  Washington.  DC 


Assmann  Corporation  ol  America.  Garrett 
IN. 


A.  8.  Chance  Company.  CentraHa.  MO . 


49  CFH  172. 173. 174. 177„ 


49  CFR  172.402(C).. 


49      CFR       172.400.       172.402(a)(2)O). 
17^S04(a)tJbei.  174.2S(a).  17Sl3. 


49  CFR  17^101 . 


49   CFR    172.101.    172.204(cK3).    173.27. 
17S.30(aM1).  175.320(b).  Pwt  107. 


49CFR  173.242.  173.244. 


49  CFR  173.316. 
49  CFR  176.33™. 


40  CFR  173.304(d),  173.34(aM1)  ■ 


49  CFR  173  Subpvts  (0).  (E),  (F). 


49  CFR  49  CFR  173.302...- 


Nature  of  exemption  thereof 


To  authorize  DOT-Specificatton  111A100W-1  tank  cars 
uaed  in  gerwral  service  wtiich  were  convened  to 
111A100W-2  cars  tor  uae  m  corrosive  aennce  to  en|oy  to 
pertodK  retest  cycles  per  49  CFR  section  173  31  table  1 
footnote,  (mode  2) 

To  authorize  the  transportation  of  charged  oil  well  jet 
pertorating  guns  with  Initiation  devices  attactted.  (modes 
1.3) 

To  manufacture,  mark  and  seN  Sve-galon  non^OT  SpeoM- 
eation  steel  druma,  oampacai)te  to  a  spacificaiion  DOT- 
SI  tor  use  n  transporting  Hainmable  liquida.  (mode  1) 

To  auttiorize  shipment  of  gasolna,  daaaed  as  a  flammable 
IquM  in  non-OOT  specification  cargo  tanks,  comparable 
to  oar  spadficatton  306.  not  to  exceed  450  gaikxia 
capacity,  (mode  1) 

To  authorize  the  iransportatton  of  galvanized  steel  bars  and 
rods  in  varioua  lengths  corrtaminated  with  tow  cor>centra- 
tlona  of  radioactiva  matariaL  (modes  i.  2) 

To  axempl  from  let  sing  Type  A  or  Type  B  peckagirtg 
containing  radtoactiva  material  that  also  meet  the  defini- 
tton  of  one  or  mora  additional  hazards,  (modes  1.  4,  5) 

To  authortza  the  manetacture.  marking  arto  sen  of  norvDOT 
specification  packagirfg  (or  use  in  franapoftng 
quantities  of  various  classes  of  hazardoua 
(modaa  1,  ^  4) 

To    autltorize    the    transportation    of    dimettiylhydrazina. 


•  poison  A  m  55  galon  DOT  Specification 

corttainers  atxjard  cargo  only  aircratl  (mnde  4) 
To  authorize  ttte  transportalion  of  Cta*s  A.  B  and  C 

axptosives,  wrhtch  are  forbidden  for  ar  'h^ment  or  are  in 

quantities  greater  then  mose  authon.       lor  shipment  t>y 

cargo  aircraft  (mode  4) 
To  authorize  the  transportation  of  pyropfwric  Iquids,  n.o.s. 

and  Itommable  liquids.  n.o.s.  in  non-OOT  specification 

portable  tanks,  (modes  1,  2) 
To  authorize  the  kansportation  of  compraisad  gas,  n.o.s.  in 

2S0  peig  design  MC330y33l  cwgo  tw*.  (mode  1) 
To  auttiorize  the  transportation  c^  twtane  cartridgea,  not  to 

exceed  3.937  inches  msida  diameter,  made  to  DOT- 

Spacification  2P.  (modes  1,  2,  3.  4) 
To  authortza  the  transportation  of  100%  isobutaf>e,  classed 

aa  flammable  gas.  in  norvOOT  specification  cyiir«ders 

overpacked  in  fiberglass  containers  with  foam  becking. 

(model) 
To  authorize  the  manufacture.  markir)g  and  sen  of  norv-DOT 

specification  rotatnnaPy  motoed,  iam  densrty  pdyethyf- 

ana  portabto  tank  aricloaed  wMh  a  protective  steet  cage 

for  shipment  of  varioua  cfasisi  of  hazardous  matenats. 

(modes  1, 2. 3) 
To  authorize  ahipment  of  sulfur  haxafhiorida,  nonflammable 

gaa,  In  non-OOT  specification  cylinders,  (modea  1.  3) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC  on  September 
12. 1991. 

|.  Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

[FR  Doc  91-22410  Filed  9-17-91: 8:45  am] 

BIUJNO  COM  4aiO-SO-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Inf omtatton  Coll«ctK>n 
Requirements  Submitted  to  0MB  for 
Review 

September  9. 1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(8)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  9&- 
511.  Copies  of  the  submissionfs]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 


Department  Clearance  O^icer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue,  NW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0074. 

Form  Number  IRS  Form  1040. 

Type  of  Review:  Resubmission. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income  tax 
and  compute  their  correct  tax  liability. 
The  data  is  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and  are 
also  for  general  statistical  use. 

Respondents:  Individuals  or 
households. 
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Estimated  Number  of  Respondents/ 
Recordkeepers:  71.438.116. 

Estimated  Burden  Hours  Per 
Respoadent/Recordheeper: 

Recordkeeping,  3  ijours,  8  minutes. 

Learning  about  the|  law  or  the  form,  2 
hours.  30  minutek. 

Preparing  the  forml  3  hours,  11 
minutes. 

Copying,  assembli^  and  sending  the 
form  to  IRS.  35  rtinutes. 

Frequency  of  Response:  Annually 

Estimated  Total  Rtporting/ 
Recordkeeping  Burdifiv  1.149,789.393 
hours. 

Clearance  C#cer.jGarrick  Shear  (202) 
535-4297,  Internal  Ravenue  Service, 
room  5571. 1111  ConllitutioD  Avenue. 
NfW..  Washington.  DC  20224. 

OMB  Reviewer  Mllo  Sunderhauf 
(202)  395-6880,  Offict  of  Management 
and  Budget  room  3061,  New  Executive 
Office  Building.  Waidiington.  DC  20503. 
L«sis  K.  HoBnd, 

Departmenlal  Reports  i  Management  Officer: 
[FR  Doc  91-22420  Filc<^  »-17-01: 8:45  am) 

MLUNQ  CODE  4mM>1-ll 


Public  Infonnation  Coltection 
Requirements  SutHnitted  to  OMB  for 
Review  i 

Date:  September  12, 1991. 

The  Department  o(  Treasury  has 
submitted  the  following  public 
information  collectian  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Redaction  Act  of  198a 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  b^  obtained  by 
calling  the  Treasury  bureau  Clearance 
Officer  listed.  ComneDts  regarding  this 
information  coliecticvi  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasur>'  Department 
Clearance  Officer,  Department  of  the 


Treasury,  room  3171 
1500  Pennsylvania  Avenue 
Washington,  DC  202  !0. 

Internal  Revenue  Sa  inoe 

OMB  Number:  New. 

Form  Number  None 

Type  of  Review:  Nei  /  collection. 

Title:  Form  1040EZ-:  1991  Pilot  Test 
Focus  Groups. 

Description:  A 1991  ihng  season  test  of 
the  Fonn  1040EZ-:  was  conducted 
among  3.928  Texan  taxpayers.  Focus 
groups  will  be  cooducted  among 
Dallas.  Houston  aad  San  Antonio  test 
participants  to  exalore  taxpayer 
reactions  to  the  now  form  in  depth. 

Respondents:  Individuals  or  households. 

Estimated  Number  af  Respondents:  600. 

Estimated  Burden  H  ours  Per 
Respondent-  3  hoi  rs. 


Treasury  Aimex. 
NW.. 


JMI 


Frequency  of  Response:  Other  (one-time 
focus  groups). 

Estimated  Total  Reporting  Burden:  230 
hours. 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224- 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  O^ice  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Uis  K.  Holland, 

Departmental  Reports.  Management  Officer. 

JFR  Doc.  91-22376  Filed  9-17-91;  8:45  am] 

MLUNQ  CODE  a3(MI1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  PoHcy  Staff  CommRtee  (TPSC); 
Generalized  System  of  Preferences 
(GSP);  Notice  of  Location  of  1991  GSP 
Annual  Review  Pu(>Hc  Hearings;  To 
Amend  ttie  Submission  Deadline  for 
Petitions  to  be  RIed  in  the  Special  GSP 
ftoview  for  Central  and  East  European 
Countries 

summary:  This  notice:  (1)  Announces 
the  location  of  the  public  hearings  to  be 
held  October  1-4, 1991,  concerning  the 
1991  GSP  Annual  Review;  (2)  announces 
the  change  of  deadline  for  the 
Governments  of  Czechoslovakia, 
Hungary,  Poland,  and  Yugoslavia  to 
submit  petitions  for  the  Special  GSP 
Review  for  Central  and  East  European 
Countries. 

FOR  FURTHER  INFORMATION  CdrfACR 

GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600 17th 
Street,  NW.,  room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971.  Public  versions  of  all 
documents  are  available  for  review  by 
appointment  with  the  USTR  public 
Reading  Room.  Appointments  may  be 
made  from  10  a.m.  to  noon  and  1  p.m.  to 
4  p.m.  by  calling  (202)  395-6188. 

SUPPLEMENTARY  MFORMATION: 

I.  Location  of  1901  GSP  Annual  Review 
Pul}lic  Hearings 

As  announced  in  a  previous  notice  of 
August  28, 1991  (56  FR  42060),  public 
hearings  are  scheduled  to  be  held 
October  1-4, 1991,  beginning  at  10  a.m. 
These  hearings  will  be  held  in  room  217 
(Courtroom  C]  of  the  United  States 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 


II.  Change  of  Deadline  to  Submit 
PetitioBs  for  tiie  Special  GSP  Review  for 
Central  and  East  European  Countries 

As  indicated  in  a  previous  notice  of 
August  8. 1991  (56  FR  37758),  the  GSP 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  invited  requests  from  the 
Governments  of  Czechoslovakia, 
Hungary,  Poland,  and  Yugoslavia  to 
modify  the  list  of  articles  eligible  for 
duty-free  treatment  under  the  GSP.  This 
notice  revises  the  deadline  for  the 
submission  of  petitions  by  the 
participating  governments.  Petitiorw  are 
now  due  by  5  p.m.  October  18, 1991,  at 
the  Office  of  the  U.S.  Trade 
Representative,  room  517. 600 17th 
Street  NW..  Washington,  DC  20506.  All 
petitions  must  conform  with  regulations 
codified  in  15  CFR  pari  2007,  and  with 
the  other  requirements  specified  in  the 
above-cited  Federal  Register  notice. 

Questions  concerning  the  Public 
Hearings  for  the  1991  GSP  Annual 
Review,  the  Special  Central  and  East 
European  Review,  or  any  other  aspect  of 
the  GSP  program  may  be  directed  to  the 
USTR  GSP  Information  Center  at  (202) 
395-6971. 
David  Weiss, 

Chairmon.  Trxtde  Policy  Staff  Committee. 
(FR  Doc  91-22498  Filed  9-17-91;  8:45  am] 
saiMQ  cooe  sts>-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 

Affairs. 

AcnoM;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  nuinber(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 

information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Records  Management  Service 
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(723),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420  (202)  233-3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer.  Joseph  Lackey, 
NEOB.  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before  October 
18. 1991. 

Dated:  August  21. 1991. 

By  direction  of  the  Secretary: 
Kenneth  H.  Hoffmann, 
Director,  IRM  Policy  and  Standards  Service. 

Extension 

1.  Financial  Status  Report  VA  Form 
4-5655. 

2.  The  form  provides  information  to 
determine  the  financial  status  of  a 
debtor  requesting  a  repayment  plan, 
waiver  of  a  debt,  or  making  a 
compromise  offer. 

3.  Individuals  or  households. 

4.  250,000  hours. 


5. 1  hour. 

6.  On  occasion. 

7.  250,000  respondents. 

|FR  Doc.  91-22448  Filed  9-17-01;  8:45  am] 
BtUMO  COOK  •330-ei-a 


Advisory  Commission  on  tho  Futurs 
Structure  of  Vetorans  Hcatth  Cars; 
Mooting 

The  Department  of  Veterans  A^airs 
gives  notice  under  Public  Law  92-463 
that  the  final  meeting  of  the  Commission 
on  the  Future  Structure  of  Veterans 
Health  Care  will  be  held  on  Thursday 
and  Friday.  October  10  and  11. 1991.  The 
session  on  October  10  will  be  held 
between  10  a.m.  and  2  p.m.  and  on 
October  11  will  be  held  between  8:30 
a.m.  and  12  Noon.  Both  public  sessions 
will  be  held  at  650  Massachusetts 
Avenue,  NW.,  Washington,  DC,  2nd 
floor  conference  room.  The 
Commission's  purpose  is  to  review  the 
missions  and  programs  of  the  VA's 
health  care  facilities  to  determine 
whether  changes  in  services,  programs, 
or  missions  at  medical  facilities  are 


needed,  with  a  focus  on  providing  care 
to  eligible  veterans  in  2010.  The  agenda 
for  the  meeting  will  include 
presentations  to  the  Commission  by 
various  individuals  as  well  as  working 
sessions  for  the  Commissioners  to 
discuss,  study,  and  analyze  specific 
critical  VA  health  care  issues.  The 
meeting  vi\\\  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room  and 
interested  persons  may  file  written 
statements  with  the  Commission. 
Persons  wanting  to  file  written 
statements  or  wanting  additional 
information  regarding  the  meeting 
should  contact  Mr.*  Robert  Moran, 
Commission  on  the  Future  Structure  of 
Veterans  Health  Care.  Techworld  Plaza, 
800  K  Street.  NW.,  P.O.  Box  88. 
Washington,  DC  20001,  telephone  (202) 
633-7079. 

Dated:  September  9. 1991. 

By  Direction  of  the  Secretary. 
Diane  H.  Landis. 
Committee  Management  Officer. 
[FR  Doc.  91-22447  Filed  »-17-«:  8:45  am| 
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This  section  of  the 


Federal  Register 

Vol.  56.  No.  181 

Wednesday,  September  18,  1991 


-EDERAL  REGISTER 
contains  editorial  cor  actions  of  previously 
published  Presidential    Rule,  Proposed 
Rule,  and  Notice  dOHiments.  These 
conectjons  are  prep4red  by  the  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  issue  1  as  signed 
documents  and  appear  in  the  appropriate 


document  categories 
issue. 


DEPARTMENT  OF  I  COMMERCE 

National  Oceanic  apid  Atmospheric 
Administration 

50  CFR  Part  685 

[Docket  No.  910800-^200] 
RIN  0648-AO97 

Pelagic  Fisheries  ojT  the  Western 
Pacific  Region 

Correction 

In  proposed  rule  i  locument  91-20108 
beginning  on  page  A 1643  in  the  issue  of 


elsewhere  In  the 


Thursday,  August  22, 1991,  make  the 
following  corrections: 

1.  On  page  41643,  in  the  second 
column,  under  DATES,  in  the  second  line, 
"October  7, 1991"  should  read  "October 
3, 1991". 

2.  On  page  41645.  in  the  first  column, 
in  the  last  paragraph,  in  the  first  line, 
"Section  3034"  should  read  "Section 
304". 

MUmO  CODE  1S05.41-0 


DEPARTIMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Chapter  1 
[TO  91-77] 

Technical  Amendments  to  the 
Customs  Regulations 

Correction 

In  rule  document  91-21579  beginning 
on  page  46114  in  the  issue  of  Tuesday, 


September  10, 1991,  make  the  following 
correction: 

Chapter  1  [Corrected] 

On  page  46114,  in  the  third  column,  in 
the  first  column  of  the  table,  the  first 
entry  "5  4.80(b)"  should  read 
"§  4.80b{b)". 

BILLING  CODE  1S0S-01-O 


r^m  1 


Wednesday 
September  18,  1991 
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IMI 


DEPARTMENT  OF 


EDUCATION 


Direct  Grant  Progrjams  and  Fellowship 
Programs 


agency:  Department 

action:  Notice 

new  awards  for  Tisial 


of  Education, 
invf  ing  applications  for 
year  1992. 


summary:  The  Seci  etary  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1992  und(  ir  many  of  the 


Department's  direc 


fellowship  program  b  and  announces 


deadline  dates  for 
applications  under 


Register,  as  well  as 
be  announced  at  a 


DATES:  The  deadlir  e  dates  for 


grant  and 


I  he  transmittal  of 
these  programs.  This 


combined  applicati  jn  notice  contains 
fiscal  and  program!  natic  information  for 
potential  applicanti ;  under  the 
Department's  progr  ims  announced  in 
this  issue  of  the  Fei  eral  Register.  This 
notice  also  lists  all  -T  1992  programs 
previously  announc  ed  in  the  Federal 


FY  1992  programs  to 
ater  date. 


transmitting  applici  itions  under  these 
programs  (except  p  ograms  to  be 
announced  at  a  late  r  date]  are  listed  in 
Chart  1.  For  progra  as  announced  in  this 
issue  of  the  Federa 
deadline  dates  are 
through  7. 
For  programs  am 


Register,  these 
epeated  in  Charts  2 

ounced  in  this  issue 
of  the  Federal  Regit  ter  that  are  subject 
to  Executive  Order  lEO)  12372 
(Intergovernmental  Review  of  Federal 
Programs),  the  deac  line  dates  for  the 
transmittal  of  State  Process 
Recommendations  )y  State  Single 
Points  of  Contact  (S  POCs)  and 
comments  by  other  interested  parties 
are  listed  in  Charts  2  through  7. 

For  programs  am  ounced  in  this  issue 
of  the  Federal  Regit  ter,  the  charts  also 
list  the  dates  on  wli  ich  applications  will 
be  available. 

ADDRESSES:  The  ac  dresses  for  obtaining 
applications  for,  or  further  information 
about,  individual  pfograms  announced 
in  this  issue  of  the  Federal  Register  are 
in  the  respective  announcements  for 
those  programs  following  the 
appropriate  chart  in  Part  II  of  this  notice. 

Deaf  and  hearingj impaired  individuals 
may  call  the  TDD  luimber,  if  any,  listed 
in  the  individual  program 
announcements.  If  a  TDD  number  is  not 
listed  for  a  given  pr  ogram,  deaf  and 
hearing  impaired  in  dividuals  may  call 
the  Federal  Dual  Pa  rty  Relay  Service  at 
1-800-877-8339  (in  Ihe  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

The  address  for  t  'ansmitting 
recommendations  s  nd  comments  under 
intergovernmental  feview,  together  with 
the  addresses  of  individual  SPOCs.  is  in 
the  appendix  to  thii  i  notice. 


SUPPLEMENTARY  INFORMATION:  The 

Secretary  believes  that  placing  as  many 
program  announcements  as  possible  in  a 
single  notice  will  assist  potential 
applicants  in  planning  projects  and 
activities.  Further,  this  notice  offers  a 
complete  picture  of  virtually  all  the 
Department's  direct  grant  and 
fellowship  competitions  available  for  FY 
1992.  If  additional  competitions  are 
carried  out  in  FY  1992  because  of  new 
legislation  or  other  events  not  known  at 
this  time,  the  Secretary  will  announce 
those  competitions  in  future  issues  of 
the  Federal  Register. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Secretary  has  published  a 
notice  inviting  individuals  to  serve  as 
field  readers  to  review  and  evaluate 
discretionary  grant  applications  for  FY 
1992  under  many  of  the  programs 
included  or  referenced  in  this  combined 
application  notice. 

Organization  of  Notice        , 

This  notice  is  organized  in  two  parts. 

Part  I  lists,  by  principal  program 
offices  of  the  Department,  in  Chart  1  all 
direct  grant  program  announcements 
and  certain  fellowship  program 
announcements  for  awards  in  FY  1992. 
The  listing  for  each  principal  office 
includes  three  categories  of  program 
announcements:  those  already 
published,  those  published  in  this  issue 
of  the  Federal  Register,  and  those  to  be 
published  at  a  later  date.  The  programs 
are  listed  in  order  of  their  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  irrespective  of  category.  The 
listing  for  each  o^ice  contains  the 
following  information: 

•  The  CFDA  number  of  each  program. 

•  The  name  of  that  program. 

•  A  reference  to  the  program 
announcement. 

•  The  deadline  date  for  transmitting 
applications. 

Program  Announcements 

If  the  announcement  for  a  particular 
program  has  already  been  published,  the 
date  of  publication  is  listed,  together 
with  a  reference  to  the  issue  of  the 
Federal  Register  in  which  the 
announcement  appeared.  If  the 
announcement  is  included  in  this 
combined  apphcation  notice,  it  is 
designated  by  the  words  "In  this  issue." 
The  chart  also  identifies  any  program 
announcements  published  elsewhere  in 
this  issue  of  the  Federal  Register.  If  the 
announcement  is  to  be  published  at  a 
later  date,  it  is  designated  by  the  words 
'To  be  announced  (TBA)." 

Application  Deadline  Dates 

All  deadline  dates  announced  in  this 
notice  or  previously  announced  are 


listed  in  Chart  1.  Each  deadline  date 
announced  in  this  notice  is  also 
repeated  in  the  appropriate  program 
chart  (Charts  2  through  7).  Any  deadline 
date  to  be  announced  later  is  designated 
by  the  initials  'TBA." 

Part  II  contains  fiscal  and 
programmatic  information  for  all 
programs  announced  in  this  notice. 

Each  principal  program  office  is 
assigned  a  separate  chart  as  follows: 

Chart  2 — Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

Chart  3 — Office  of  Educational 
Research  and  Improvement. 

Chart  4 — Office  of  Elementary  and 
Secondary  Education. 

Chart  5 — Office  of  Postsecondary 
Education. 

Chart  6 — Office  of  Special  Education 
and  Rehabilitative  Services. 

Chart  7 — Office  of  Vocational  and 
Adult  Education. 

Each  of  the  charts  contains  the 
following  information: 

•  The  CFDA  number  and  the  name  of 
each  affected  program. 

•  The  date  of  availability  of 
applications. 

•  The  deadline  date  for  transmitting 
applications. 

•  For  any  program  subject  to  the 
requirements  of  EO 12372  and  the 
regulations  in  34  CFR  part  79.  the 
deadline  date  for  transmitting  comments 
under  intergovernmental  review. 

•  The  estimated  range  of  awards. 

•  The  estimated  average  size  of 
awards. 

•  The  estimated  number  awards. 
Following  the  chart  for  each  principal 

program  office  are  additional  details  for 
each  affected  program,  including — 

•  A  brief  statement  of  the  purpose  of 
the  program; 

•  A  list  of  eligible  applicants; 

•  A  list  of  regulations  applicable  to 
the  program; 

•  Information  regarding  priorities,  if 
any; 

•  Supplemental  information,  if 
necessary,  regarding  selection  criteria  or 
other  matters; 

•  The  project  period  in  months; 

•  The  name,  address,  and  telephone 
number  of  the  person  or  office  at  the 
Department  to  contact  for  applications 
or  information;  and 

•  A  citation  of  the  statutory  or  other 
legal  authority  for  the  program. 

These  announcements  also  specify  if  a 
program  is  a:^ected  by  a  notice  of 
priorities,  either  previously  published  or 
published  elsewhere  in  this  issue  of  the 
Federal  Roaster,  and  inform  readers 
where  that  notice  may  be  found. 
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Programs  To  Be  Announced  at  a  Future 
Date 

It  is  the  Secretary's  goal  to  announce 
as  many  programs  as  possible  by  the 
date  of  publication  of  the  combined 
application  notice  each  year.  However, 
for  FY  1992  a  number  of  programs  will 
be  governed  by  new  regulations  or 
funding  priorities.  Some  of  these 
programs  may  also  be  ejected  by 


legislation  currently  pending  in  the 
Congress  and  may  require  regulations  if 
that  legislation  is  enacted. 

Since  it  is  the  Secretary's  general 
policy  not  to  announce  programs  on  the 
basis  of  proposed  regulations  or  funding 
priorities,  the  combined  application 
notice  references  some  of  these 
programs  as  'To  be  announced." 
Program  announcements  for  these 
programs  will  be  published  when  fmal 


regulations  or  priorities  are  completed. 
Programs  expected  to  be  affected  by 
new  regulations  or  funding  priorities  are 
marked  in  Chart  1  with  an  asterisk  (*) 
following  the  abbreviation  "TBA."  For 
further  information  regarding  many  of 
these  programs,  readers  are  referred  to 
the  following  notices  of  proposed 
rulemaking  and  notices  of  proposed 
funding  priorities  that  have  been 
published  in  the  Federal  Register. 


Services  for  Children  with  Deaf-Blindness  Program — Notice  of  Proposed  Rulemaking ~ 

Training  Personnel  for  the  Education  of  Individuals  with  Disabilities — Grants  for  Personnel  Training — Notice  of 

Proposed  Rulemaking. 
Bilingual  Education:  Training  Development  and  Improvement  Program — Notice  of  Proposed  Priority. 
Program  for  Children  and  Youth  with  Serious  Emotional  Disturbance — Notice  of  Proposed  Rulemaking. 

Upward  Bound  Program — Notice  of  Proposed  Priorities „ .....„....._.».....^.^ .... 

Projects  with  Industry — Notice  of  Proposed  Priorities  for  Fiscal  Year  1992 - „ 

Vocational  Rehabilitation  Service  Projects  for  American  Indians  with — Handicaps — Notice  of  Proposed  Priorities  for 

Fiscal  Year  1992. 


56  FR  23344  (5/21/91) 
Se  FR  27474  (6/14/91) 

56  FR  33025  (7/18/91) 
56  FR  27461  (6/14/91) 
56  FR  (8/7/91) 
56  FR  41044  (8/16/91) 
56  FR  41180  (8/19/91) 


Available  Funds 

The  Congress  has  not  yet  enacted  a 
fiscal  year  1992  appropriation  for  the 
Department  of  Education.  However,  the 
Department  is  publishing  this  notice  in 
order  to  give  potential  applicants 
adequate  time  to  prepare  applications. 
Estimates  of  the  amount  of  funds 
available  for  these  programs  are  based 
in  part  on  the  President's  1992  budget 
request  and  in  part  on  the  level  of 
funding  available  for  fiscal  year  1991. 
THE  DEPARTMENT  OF  EDUCATION 
IS  NOT  BOUND  BY  ANY  OF  THE 
ESTIMATES  IN  THIS  NOTICE. 

Applicability  of  Section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988 

A  number  of  programs  covered  by  this 
combined  application  notice  and  listed 
in  Chart  1  provide  that  a  grant, 
fellowship,  traineeship.  or  other 
monetary  benefit  may  be  awarded  to  an 
individual.  This  award  may  be  made  to 
the  individual  either  directly  by  the 
Department  or  by  a  grantee  that 
receives  Federal  funds  for  the  purpose 
of  providing,  for  example,  fellowships. 


traineeships,  or  other  awards  to 
individuals. 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L  100-690;  21  U.S.C. 
853g)  provides  that  a  sentencing  court 
may  deny  eligibility  for  certain  Federal 
benefits  to  an  individual  convicted  of 
drug  trafficking  or  possession.  Thus,  an 
individual  who  applies  for  a  grant, 
fellowship,  or  other  monetary  benefit 
under  a  program  covered  by  this  notice 
should  imderstand  that,  if  convicted  of 
drug  trafficking  or  possession,  he  or  she 
is  subject  to  denial  of  eligibility  for  that 
benefit  if  the  sentencing  court  imposes 
such  a  sanction. 

This  denial  applies  whether  the 
Federal  beneHt  is  provided  to  the 
individual  directly  by  the  Department  or 
is  provided  through  a  grant,  fellowship, 
traineeship,  or  other  award  made 
available  with  Federal  funds  by  a 
grantee  institution. 

Any  persons  determined  to  be 
ineligible  for  Federal  benefits  under  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 
"Lists  of  Parties  Excluded  from  Federal 


Procurement  or  Nonprocurement 

Programs." 

Applicability  of  the  Federal  Debt 
Collection  Procedures  Act  of  1990 

The  programs  announced  in  this 
notice  make  discretionary  awards 
subject  to  the  eligibility  requirements  of 
the  Federal  Debt  Collection  Procedures 
Act  of  1990.  The  Act  provides  that  a 
debtor  who  has  a  judgment  lien  against 
the  debtor's  property  for  a  debt  to  the 
United  States  is  not  eligible  to  receive  a 
Federal  grant  or  loan  until  the  judgment 
is  paid  in  full  or  otherwise  satisfied. 

Intergovernmental  Review  of  Federal 
Programs 

Certain  programs  in  this  notice  are 
subject  to  the  requirements  of  EO  12372 
and  the  regulations  in  34  CFR  part  79. 
These  programs  are  identified  in  Charts 
2  through  7  with  a  date  in  the  column 
headed  "Deadline  for  Intergovernmental 
Review."  For  further  information,  an 
applicant  under  a  program  subject  to  the 
Executive  order — and  other  parties 
interested  in  that  program — are  directed 
to  the  appendix  to  this  notice. 


Part! 
Chart  1— List  of  Program  ANNOur^CEMENTS 


CFOANo. 


Nam*  o(  program 


Program  announcement 


AppHcaOon 


OfRoa  of  BMnQual  Education  afid  Mbioflty  Lanoua9aa  Afiaira 


64.003A... 
a4.003E... 
84.0030.. 
84.003J.... 
84.003L ... 
64.0030.. 
a4.003R... 
84.0038... 


TransHionat  BHIngual  Education  Program 

Special  Alternative  Instructional  Program .... 

Academic  Excellence  Program  ..„ _.__„... 

Family  Englisli  Uteracy  Program ._ 

Special  Populatione  Program 

State  Educational  Agency  Program 

Educational  Personnel  Training  Program „ 

Training  Development  and  Improvement  Program.. 


In  this  issue. 
In  this  Issue. 
In  this  Issue. 


In  this  Issue.. 
In  this  Issue.. 


In  this  Issue. 


In  this  Issue -....~ 

To  be  announced  (TBA)  * . 


1/10/92 

1/10/92 

1/21 /S2 

11/13/91 

11/13/91 

11/29/91 

1/27/92 

TBA 


IMI 
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CFDANa 


84.003T- 
B4X»3V.. 


84.0368  — 
84.091A 

84ie3A..._ 

84163B 

84.167A._. 

84.197A 

84.23aA 

84.168 

84.211A 

84.211B 

84.212A 

84.215 — 

84.21 5A 

84.21 5B 


Part  *— Continoed 


Name  ol  program 


Sliort-Tar  a  Training  Pngram — . 


Program  annodoomani 


In  Ma 

In  Ma 


Application 

daadHna 

data 


1/17/92 
11/13/91 


OWca  of  EducaBonal  Raaaarch  and  Iroprovamant 

Ubn/y  Programs 


6/12/81  (56  FR  27157). 
6/12/91  (56  FH  27157).. 

6/12/91  (56  FR  271 58).. 

6/12/91  (56  FR  27158)., 

6/12/91  (56  FR  27157)., 
6/12/91  (56  FR  27157)., 


ige  Materials  Acquisition  Program - —  6/12/91  (56  FR  27157) 


Ubrary  O  raar  Tnining  Program— Faaowship  A«w»di 

Strength*  ning  Research  Library  Resources. — 

Ubrary  sirvicos  to  Indian  Tribes  and  Hawaiian  Nativas  Program— 

BasK  Qrants. 
Ubrary  S«fvices  to  Indian  Tribes  and  Hawaiian  Natives  Program— 

Spaoat  Protects  Grants. 
Ubrary  Ulsracy  Program 

rrtixia  Library  Techfioiogy  arxj  Cooperation  Grants  Program 
Foreign 


10/10/91 

■  10/28/91 

> 12/2/91 

10/1/91 

4/9/92 

11/6/91 

1/17/92 

3/8/92 


Fund  kx  th»  tmpmvvmenfnd  Refom  ol  SOtooh  and  Teaching 
(.FIRST) 


National  Program  for  Mathematics  and  Science  Education. 

FIRST— ^ctioois  and  Teachers  Program „ 

RRST— Schools  and  Teachers  Program:  School-Lawel  Proiacis . 

FIRST— Rarmty-School  Parlr^erghip  Program _ — 

Secretary's  Fund  ior  Innovation  m  Education  (Fl£): 
FIE— htiovation  in  Education  Program . 


FIE— C  iwpwhensivo  School  HaaNh  Education  Program.. 


84.1 17A. 
84.177E- 
84.1 17J.. 


National 


84.073A 

84.073C 

84  0735 


84.203A 

84  206 

8428aA-2_ 


To  be  announced  (TBA) 

To  be  announced  (TBA) 

To  l)e  announced  (TBA)  ...m- 
To  be  announced  (TBA) 


.  To  be  announced  (TBA) . 
To  be  annouced  (TBA) ... 


Olfoe  al  Bmaarch 


noaaarch  CerHer- 


Educaiioi  al  Raaaareh  Grant  Program— Field-lnifiated  Studies In  this  issue 


OERI  Fal  ows  Program- 


7/8/91  (56  FH  31014). 


To  be  announced  (TBA) . 


Ptogntfta  foftha  inipfovafnant  of  ^actioa 


Nalionat  Delusion  Networli  Program— New  Developer  Demonstra- 
tor 
National  I  Diflusion    Nalworti    Program— New    State    FaoMator 


Nationail 


Network  Program — New  Dissemination  Process 


84.999B 


wid  Talented  Students  Education  Grant  Program 

Partnershipa  Program 


In  this  issue. 


To  be  announced  (TBA)* . 
In  this  I 


To  be  announced  (TBA)  ... 

To  be  announced  (TBA)*  . 

.  To  be  announced  (TBA)* . 


National  Canter  for  Education  StatisUca 


of  Educational  Progress  Data  Repoffng  Pro- 


S4.004C- 


84.01 4B. 
B4.014C. 
84  061A 
84.061  C, 

84.061D. 

84  061E 

84  061 F 
84.062A 
IM.072A 
84.083A 
»4.0e7A 
84.123A 
84.ie4A 

64.1B48 

84190A 
S4.207A 


In  thia  Issue. 


OfBca  of  Bamarrtary  and  Sacondary  EtfucaHon 


Oeoagredtfion  of  Public  Edacalion— State  Educationol  Agency  Oa- 

segrattm  Program. 

Follow  Tl  rough  Program — Local  Protects 

Follow  TBroogh  Program — Sponsors _ 

Edocatioaai  Services  lor  Indian  Children. 

Ptanntng.  Pilot  and  Demonstration  Projects  for  Indian  ChHdran 

(Planniftg  Projects). 
Plannng.  Pilot,  and  Demonstration  Proiects  ior  Indian  Childran 

(Pilot  f^ojects). 
Planning.  Pilot,  and  Demonstration  Piojects  for  Indian  Children 

(Demojistration  Projects). 

IndMn  Eiiication — Educational  Peraorwal  Development 

Educatioaa)  Services  for  Indian  Adults 

Indian-Controlled  Schools — Enrichment  Projects 

Women  JEducaiWNlEquily  Act 

iodian  F^NowaNo  Mogram 


Law-Relied  Education  Program 

Onig-Fra>   Schools   and    Communitiaa   Program    DaiiMiaaiuii 

Qranta  to  insttutions  of  Higher  Education. 
Drug-Frea  Schools  and  Commurtciss  Program— Fadecal  Actiirieaa 

Grantai  Programs. 
Chnata  k  CAulifto  Fellowship  Program 


Orug-Fra^  Schools  and  Communitias — School  Parsonnal  Training 
(kantai 


7/25/91(56  FR  34056)  6/12/91  (56  FR  38132). 


In  this  issue 

In  this  issue «.. 

In  this  issue 

To  be  announced  (TBA)* 

To  be  announced  (TBA)*  — . — 

To  be  announced  (TBA)* 


To  be  anrwunced  (TBA)* ._. 

In  thia  iaaua 

m  thia  laaue 

Intt 
In  Mai 


In  thia  iaaua. 
In  this  iaaua. 


Inthiaiasua. 


In  Hi 

In  Me  iaaua. 


TBA 
TBA 
TBA 
TBA 

TBA 
TBA 


10/18/91 

1/10/92 

TBA 


4/10/92 
TBA 

5/29/92 

TBA 
TBA 
TBA 


11/15/91 


10/1/91 

*JZTI92 

4IZTI92 

1/8/92 

TBA 

TBA 

TBA 

TBA 
1/8/82 
1/8/82 

3/11/92 
2/7/92 
3/2/8t 

1/21/82 

12/20/81 

12/18/81 
12/4/91 
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Part  I— Continued 


CFOANa 


Nam*  of  prosram 


Program  announcamanl 


AppMcation 


e4.2l4A.. 
84.233A.. 
S4^41A„ 


MIgrani  Education  Evan  Start  Program _ — 

Orug^roa  Sct«oola  and  Communttiaa    Cmaraancy  Oranla  — 

Omg^raa  SchooK  and  CommunitiM— Counaaior  Training  Oranla 
Program. 


In  iNa  laaua. 
In  Ma  laaua. 
In  thia  laaua. 


ufnoa  Of  poaiaaoonoary  aoucaiKifi 


e4.oieA.. 

04X)17A_ 
84.019A.. 
•4.021  A.. 
e4.022A.. 
84.031  A.. 
84.031Q.. 
M.031H.. 


84.047A — 
S4.047A-3.. 

84.0S5A 

84.0550 

84.0550 

84.0<)4B.-... 

84.094C 

84.097A 

84.120..„ 

84.13eA._... 
84.153A..„. 

e4.170A 

84.200A 

84.202A 

e4i17A..._ 

84.210A 

84.220A..... 


Undargraduala  Mamational  Studtoa  and  Foiaign  Languaga . 
Intamaaonal  naaaarct)  and  Studka  Program  - 

FuferigM-Haya  FacuRy  Raaaarch  Abroad 

FuKirighl-Haya  Group  Projacta  Abroad . 


Fufcrlgrtl-Haya  Doctoral  Dliaartation  Raaaarch  Abroad 
Sirangthaning  Inatltutlona  Program 

EndoiMnant  ChaHanga  Grant  Program 

Strangthaning   Inatitutiona  Program  and   Endowment  ChaNanga 

Grant  Program— Oasignation  aa  an  Eligtbt*  Institution  (undar 

e4.03lAand84.031G). 
Upward  Bound  Program. 


Upward  Bound  Progranv- Math/Sdanca  Canlars ~. 

Cooparativa  Education  Program— Adminiatration  Protacia 

Cooparativa  Education  Program— Raaaarcn  Projecta  — — 

Cooparatlva  Education  Program— Training  and  Raaourca  Cantar 

Prolacta. 
Patricia  Roberts  Harris  Fellowships  Program— Graduate  and  Pro- 

laaaiortal  Study  FaMowshipa. 
Patricia  Roberts  Hwris  Fellowshipa  Program-Public  San^ica  Edu- 
cation FaNowBhJpa. 

Law  School  Clinical  Experience  Program „ 

MIrtorlty  Sdanca  Impro/ament  Program »».».»..«...»..•».».».»....» 

Aaaislanca  tor  Trairiing  In  tfta  Lagal  Protoaaion.. '. 

Bualnaea  and  Iniamational  Education ..«>..........«. ^ 

jacoD  l^.  javns  i  aaows  rrogram ...... — ....«.*. 

Graduala  Asalatanca  m  Araas  of  National  Naad 

Mnorily  PwUcipallon  In  Graduate  Education 

Ronald  E.  McNair  Poat-Baccalauraata  Achiavamanl  Program 

Student  Literacy  Corpa  Program 

Canters  for  International  Bualnaaa  Education.......... 


8/8/91(56  FR  37601).-.. 
8/19/91  (56  FR  41 124).- 
6/26/91  (56  FR  42035).- 
e/B/91  (56  FR  37661)™. 
6/26/91  (56  FR  42035).- 
To  be  announced  (TBA)  - 
In  INa  laaua. 


8/1/91  (56  FR  36780). 


In  thia  iasua - -. 

To  ba  announced  (TBA)* . 

m  Ms  laaua 

In  tfiia  laaua  ..-..»..-..— 
In  itfia  laaua — i 


In  this  Issue. 


8/19/91  (56  FR  41125).. 


Inth 

To  be  anrwunoad  (TBA)  -. 
To  ba  announoad  (TBA)  .- 
6/8/91  (56  FR  37691) — 
In  thia  laaua  -...-.—,........— 


). 


9/13/91  (56  FR 
9/13/91  (56  FR  ) . 
To  be  announoad  (TBA)* . 
8/16/01  (56  FR  40680)..- 
To  be  announced  (TBA)  -. 


Funt  (or  Vm  linpimtmtnt  of  Po$tB»conda/y  EductOon  (FtPSE) 


84.116A.- 
84.1166.- 
•4.1  leF- 

84.1t6Q.- 

84.116H.- 


84.1 16J.- 


84.1 16K 

•4.183A 

84.1838 

84.1830 

•4.183E 

84.183F 


Oomprehenaive  Program  (PraappHcations) 

Comprehensive  Program  (ApplioBtiona).' — 

Fund  tor  the  Improvement  ol  Poataacondary  Education  Innovath^a 
Projects  tor  Student  Community  Service. 

Fund  tor  the  Improvement  of  Postsecondary  Education— PractWon- 
ar  Scholars  (Invitaiional  Priority:  iactura  Sariaa). 

Fund  for  the  Improvement  of  Poataacondary  Education— Special 
Focua  Competition  (Invitational  Priority:  CoMege-School  Partnar- 
stilps  to  Improve  Learning  of  Essential  Academic  Subjects, 
Kindergarten  through  College). 

Fund  for  the  Improvement  of  Postsecondary  Education— Special 
Focua  Competition  (InvlUtional  Priority:  Higher  Education  Coop- 
eration and  Exchange  between  the  United  Statea  and  the 
European  Community). 

Fund  for  the  Improvement  of  Postsecondary  Education— Special 
Focua  Competition  (Invitational  Priority:  Projects  m  Science  and 
the  Humanitiei). 

Drog  Prevention  Programs  in  Higher  Educetion— lnstitutior»-Wida 
Program. 

Drug  Prevention  Programa  in  Higher  Educatlor>— Special  Focua 
Program  Competition:  National  College  Student  Organizational 
Natworti  Program. 

Dnig  Prevantion  Programs  in  Higher  Education— Special  Focua 
Program  Competitioa  Specific  Approaches  to  Prevention 
Projects  (Invitational  Priority:  Higher  Education  Conaortia  for 
Drug  Prevention). 

Drug  Prevention  Programs  in  Higher  Educstion— Anslysis  snd  Dis- 
semination Program  Competitions:  Dissemination  of  Successful 
Projects. 

Dnig  Preverrtion  Programa  in  Higher  Education— Analysis  and  Dia- 
semination  Program  Compettbona:  Analysis  Projacta. 


8/26/91  (56  FR  42036).- 
6/26/91  (56  FR  42036).- 

In  this  issue . — 


In  this 


To  be  announoad  (TBA) . 


To  be  anrxMrtcad  (TBA). 


In  this  issue. 


In  this  Issue. 
Inlh 

Inth 


In  this  issue. 
In  this  Issue. 


Office  of  Bpeclai  Education  and  RehabHWathra  tervtoaa 

Otfict  0/  S(>«cml  Education  Programs 


64.023A — 
84.023B.-.- 
84.023C 


Small  Grants  Program 

Sludent-lnrtiated  Research  Projects.. 
Fleid-lnitiated  Research  Projects 


To  be  announced  (TBA)* 
6/30/91  (56  FR  43005).. 
8/30/91  (56  FR  43005).. 


4/20/92 
2/18/92 
1/21/92 


11/4/91 

11/1/91 

11/1/91 

10/21/91 

11/1/91 

TBA 

6/11/92 

006/20/91 


12/6/91 

TBA 

12/13/91 

12/13/91 

12/13/91 

11/15/91 

10/11/91 

1/21/92 

TBA 

TBA 

11/8/91 

2/3/92 

10/28/91 

10/28/91 

TBA 

11/4/91 

TBA 


10/18/91 

2/26/92 

12/16/91 

12/10/91 

TBA 


TBA 

4/1/92 

1/21/92 
4/25/92 

2/24/82 

1/13/92 
1/13/92 


TBA 

1/10/92 

10/25/91 
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CFDANo. 


S4  023J... 

84.023M. 
64.023N.. 
84.023R.. 

84.024B  . 
ft4.024D.. 
B4.024H.. 
64.024P.. 

84.024T  . 

S4.02SA.. 


84.02SE.. 
84J>2SR.. 

84.0268.. 
84.026R. 
ft4.026S.. 
84.026T .. 
M.02aA  . 
B4.029B.. 
64.0290. 


Part  (—Continued 


Program  announc«nient 


Applicatton 

dMdIin* 

data 


nnioartti  c  n  Setf  Determination  in  Indnnduais  mitt)  OisaMtie* 

Onbudam^  Proiect*  tor  Children  and  Youth  with  nsah*>wn 
IniMICarear  Awards 


Indoding  Children  wtth  Disabilities  as  a  Part  ol  Systemic  Efforts  to 

Restructure  Scrxx)ls. 

Early  CtuWliood  Model  Demonstration  Projects 

Outreacti  Rojects 

Expel  mwiitW  Projects. - 

tnservtce  TVammg  of  Early  Intervention  Sernce  Providers  through 

TrainBig  Of  Facutty  trom  hisututiorw  of  H1g^ec  Educatloa 
Early  Chil<tiooo  Research  institute — Service  Implementation  and 

Capacttylfor  Providing  Ea.'fy  Intorverrtion  Services 
State  and  !l«lulti-State  Services  Projects  for  OiiWren  with  Deaf- 

Bkndnes*  and  Optional  Pilot  f»roj6ct8  for  Children  with  Deaf- 

Bindnea  u 

Center /Tei  fmtcal  Assistance _ 

Research  i  i  Social  Relationships  for  Children  and  Youth  with  Deaf- 

Btindnesa. 

Descnptiya  Video 

Special  Heeearch,  Development  and  Evaluation  Projada ._ 

Closed-Ca^tiooed  Dayfime  Programming 

Integrated  Theatre 


Preparation  of  Personnel— Cow  Incidenco  Populations 

Prep«atioii  of  Personnel  for  Careers  in  Speoal  Education 

Prep^atiot  of  Leadership  Personnel 


84.029E -.1  Preparatiori  of  Minofrty  Personnel 

84.029F _.|  Preparation  of  Related  Services  Personnel ... 

64.029K :  Special  Pr^iects ...._ — 

84.029M i  P»ant  Trair»ng  and  Information  Centers... 

S4J029Q.. 
84  029R.. 
84078C.. 


To  tie  announced  (TEA)* . 
To  be  announced  (TBA)* . 
To  be  annouvsed  (TBA)* . 
To  be  announced  (TBA)*  . 

To  ba  announced  (TBA)* . 
To  ba  announced  (TBA)*  . 
To  ba  announoad  (TBA)* . 
To  be  announced  (TBA)* . 

To  be  announced  (TBA)* . 

To  be  announced  (TBA)* . 


To  ba  announced  (TBA)* . 
To  be  announced  (TBA)* . 


•4  086A.. 

64  0660. 

84.086J.. 
e4.086R.. 

e4.oe8u.. 

841580.. 
84.1S8G.. 

8415eK  . 

e4.158P.. 

e4159A.. 
64  159F.. 

84159G.. 
641800.. 

84.180E.. 

84  180F_ 


Trainvig  P#rsormel  to  Serve  Infanta,  Toddlers,  and  Preschoolafa — 
Technical  Assistance  to  Parent  Groups 


Cweer  Placement  Opportunities  for  Students  wi*i  Dianblltios  in 

Programs. 
Socitf  Rel^lnnatvpa  Research  Institute  for  Ghildran  and  Yo«tfh  wllh 
•re  • 

hmoMtiom  tor  Educating  ChUdran  w«h  Saware  Oiaabil- 
in  Qeneral  Education  Ctaasrooma. 

Statewide  Systems  Change 

Model  Insarvtce  Training  Projects - — 

Outreach  Berving  Students  with  Severe  DisabMliea  In  imagialad 

EnvHomTients. 
IModel  Deilxjnstration  Projects  to  Identify,  Recnat,  Train,  and  Place 

Youth  with  Disabilities  Who  Have  Dropped  Out  of  Scf>ool. 
Institute  to  Evaluate  and  Provide  Techracal  Assistance  to  States 
lmplom«  ntirig  Cooperative  Projects  to  Improve  Transition  Serv- 


84.237C....„. 


Model  Deiiiorstration  Projects  to  Identify  and  Teach  SIdlla  Neces- 
sary for  Sell- Determination. 

Research  ;  Projects  on  the  Transition  of  Special  Populations  to 
Integrated  Postsecondary  Envworments. 

State  Age<)cy-Federal  Evaluation  Studies  Projects -. 

State  Agancy-Federat  Evaluation  Studies  Projects— Feasibilit)r 
Studies  jof  Impact  and  Effectiveness. 

The  Cent*  for  Special  Education  Firvar>ce _ — 

Inrx3vativ»  Appl-catons  of  Tect>nology  to  Enhar>ce  Experiencea  in 
the  Artst  for  Childron  with  Disabilities. 

Demonstrating  and  Evaluating  the  Benefits  of  Educational  Innova- 
tions U^ng  Technology. 

Studying  Hlow  the  Design  of  Software  and  Other  Computer-Assist- 
ad  Me<$a  and  Materials  Can  Enhance  the  Instruction  of  Pre- 
school Children  with  Disabilities. 

School  Preparedness  for  Developing  Well  Adjusted  Students 


To  be  announced  (TBA)* 

To  t)e  annourx»d  (TBA)*  — _ 
To  tie  announced  (TBA)*  „.._. 

To  bo  announced  (TBA) ™ 

To  be  announced  (TBA)*  .„_, 
To  l)e  announced  (TBA)*  ...™ 
To  be  announced  (TBA)*  — 

To  be  announced  (TBA)* „ 

To  be  announced  (TBA)*  — 
To  be  announced  (TBA)*  — 
In  this  issue. 


To  be  announced  (TBA)*  — 

To  be  announced  (TBA)*  — 
To  be  announced  (TBA)*  — 

To  ba  announced  (TBA)*  — 

To  be  anrxxjnced  (TBA)*  — 

To  ba  announoad  (TBA)*  — 

To  be  anrwunced  (TBA)*  — 
To  be  anrwunced  (TBA)*  — 


To  ba  announced  (TBA)* . 
To  ba  wmounoed  (TBA)* . 


64.133A 

84.133B 

84.1330 

84.1330 

84  133E 

84.133F 

B4.133G 

84.133P 

84  224A 


84.231  A. 


To  be  announced  (TBA)* 

To  be  announced  (TBA)* 

To  be  armouTK^d  (TBA)* 

To  t)e  announced  (TBA)* 


To  be  announced  (TBA)' . 
To  be  anriounced  (TBA)* . 

To  be  announced  (TBA)* . 

To  be  announced  (TBA)* . 


To  be  announced  (TBA)*  — 


TBA 
TBA 
TBA 

TBA 

TBA 
TBA 
TBA 
TBA 

TBA 

TBA 


TBA 
TBA 

TBA 
TBA 
TBA 
TBA 

TBA 
TBA 
TBA 
TBA 
TBA 
TBA 
11/18/91 
TBA 
TBA 
TBA 

TBA 

TBA 

TBA 
TBA 
TBA 

TBA 

TBA 


TBA 

TBA 

TBA 
TBA 

TBA 

TBA 

TBA 
TBA 

TBA 


National  insUMe  on  Disability  and  Rehabilitation  Research 


ind  Demonstration  Projects _ ~.~. 

Research  arxj  Training  Centers 

Grants _ _ 

Dissemination  and  Utilization 

Engineenng  Centers. 


Research  Fellowshipa . 
led  Researcfi . 
Rases  rchi  Training  Grants.. 


State  Gr|nts  tor  Technology-Related  Aaaistanca  tor  IndiMduats 

with  Di!  abilities. 
Innovalioi  and  Demonstration  Technology  Granta 


To  be  announced  (TBA)* . 
To  lie  announced  (TBA)* . 
7/31/91  (56  FR  36662)  — 
To  be  announced  (TBA)* . 
To  be  announced  (TBA)* . 
7/31/91  (56  FR  36662)... 
7/31/91  (56  FR  36662).... 
S/14/91  (56  FR  22282).... 
8/12/96  (56  FR  38300).... 

To  be  anrwurx^d  (TBA) ... 


TBA 
TBA 

3/16/92 
TBA 
TBA 

12/15/91 

10/15/91 
9/30/91 

10/15/91 

TBA 
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Part  J— Continued 


CRMNa 

Progfam  announccflMol 

Application 
data 

B4.236A 

Technology-Retatad  Atsistanc*  for  Indivkluals  wMi  OisabiWies: 
TnMng  ml  PiMc  Awannen  Proiacta. 

TOA 

/tahabmaHonSar/iomAaminittralion 


64.1280.. 
B4.128K.. 

84.128L.. 
M.IMM. 


84.129... 
M.1»T_ 
84.128V.. 
84.132.-. 
84.234H.. 


\  Vocational  RehataMtation  Service  Projects  Tor  Migratory  Agriculturat 
and  Seasonal  Farmworlters  with  HandKaps. 

Special  Ppoiacts  and  Damonstrationt  tor  Providing  Supported  Em- 
ployment Services  to  Individuals  witti  Service  Handicaps— Conv 
tnunlty-Basad  Projects  in  Rural  Areas. 

Special  Piojects  and  Oemonstrationa  tor  Providing  Supported  Em- 
ployment Services  to  Indnriduals  with  Severe  Handicaps— Com- 
munity-Based Projects  lor  Individuals  with  Long-Term  Mental 
Illnesses. 
..  Special  ^ojeds  and  Demonetrations  tor  Providing  Supported  Em 
ploymeni  Services  to  Indiwiduels  witk  Sewan  Hartfcapa— Oom- 
munit^Basad  Projects  lor  Unserved  and  Underaerwed  Popula- 
tions. 

R^^abHltBVon  Long-Term  Training, 


84.234J_ 
8423SA.. 

84.23SG.. 
B4.239H_ 


84.248.... 
84.2S0A. 


Stale  VooMional  RahaMilation  UnK  ln-S«vioa  TraMng 

Centers  tor  todependent  Uving. 

Projects  wW)  Industry— Projects  to  Increase  Placements  In  Occu- 
patiaiw  ttwt  Reflect  Current  and  Future  Employment  Trends  and 


l^iijaclB  ¥ttb  4ndua>y    Projects  to  lrx:feaaa 

Potential  ol  Individuals  with  Handicaps. 
Special  Protects  and  Demonstrations  for  Providing  Vocalior«l  Re- 

twbiMation  Servtoea  to  Individuals  with  Severe  Handteaps— 

Individuals  wth  Specific  Learning  Disat>ilities  Residing  in  Remote 

or  Rural  Areas. 
..~^  Speaal  Projects  and  Demonstrations  for  Providing  Vocation^  R»- 

tntMRtation  Services  to  Individuals  with  Severe  Handicapa 

Individuals  wKh  Traumatic  Brain  Injuhes. 
..-^  Special  Rrojacia  and  Demonetrations  lor  Providing  Vocafiorud  Re- 

habiMation  Services  to  individuals  wHh  Severe  Handicaps 

IndiiMduals  with  Chronic  Progressive  Diseases. 
Reh8t)llitafion  Shofl-Torm  Training 


..  Vocational  Rel«abililalion  Senvioe  Projects  for  Acnerican  Indians 
with  Handitaps    OisnWIitlBa  of  High  Prevalence. 

84.250B i  Vocational  RehaMitatioa  Service  Projects  for  American  Indians 

with  Handicaps — Individuals  with  Spcicific  Learning 


To  be  announced  (TBA)* . 
To  toe  announced  (TBA)* . 

To  be  announced  (TBA)* . 
To  t>a  annoenoed  (TBA)* . 


To  be  announced  (TBA)* . 

In  Ma  laaua 

Tobaannounoad(TBA)*. 
To  be  awnouwcad  {TBA)* . 
To  be  announced  (TBA)* . 


To  be  anwounoed  (TBA)* . 
Ta  be  announced  (TBA)* . 

To  be  aniKMaicsd  (TBA)* 
To  be  announced  (TBA)* 


To  ba  announoad  (TBA)* 
To  be  announcad  (TBA)* 

To  be  announced  (TBA)* 


TBA 
TBA 

TBA 
TBA 


TBA 
lt/«8/91 

TBA 
TBA 
TBA 


TBA 
TBA 

TBA 
TBA 


TBA 
TBA 

TBA 


Offlea  •(  Varlloiirt  mmI  Adult  EdHcaMon 


84.099 Bilingual  Vocational  Instructor  Training  Program... 

B4.101A Indian  Vocational  Education  F^ogram 

84.101C tiative  Hawaiian  Vocational  Education  Program 

84.19aA AduB  Education  for  ttie  Itomelaaa  Program 

e4.l93A Demonatrakon  Centers  for  the  Training  of  Dislocated 

Program. 

84.19eA National  Woricplace  Literacy  Program „ 

84.t980 Cooperative  Demonstration  Program  (Correctiona  EducaHon) 

e4.199E Oaoparative  OemonalrSKon  Program  (School-to4MoHi) 

84.223A Naiianal  fn^alu  {Mmmo/  Demonstration  Pngram  for  Adulis 

iimitad  English  Proficiency. 

84.244A Business  and  Educatioo  Standards  Program 

84.247A Commercial  Onrers  Education  Program 

64.248A Demonatraiion  Projects  lor  the  Integration  of 

Program. 


5/10/91  (56  fP  21784).... 
5/90/91  (56  FR  24634) ._. 

_^  laMalaaua 

4/2/91  (56  FR  13522}  — 
6/7/81  (58  FR  £6689 


6/4/91  (56  FR  25578) 

To  be  announced  (TB/k)* . 
To  be  announced  (TBA)* . 
To  be  announced  (TBA)* . 

To  be  announced  (TBA)* . 
8/12/91  (56  FR  36274).... 
To  be  announcad  (TEA)* . 


7/12/91 
7/15/91 
4/15/92 
6/14/91 
6/2/91 

7/19/91 
TBA 
TBA 
TBA 

TBA 

10/1 IW 

TBA 


'  For  institufiorts  needing  to  establish  eligibility. 

*Awilicanls  tor  64.1  i«6  mat  aubmit  preapplications  under  84.1 16A  by  10/16/91. 


Part  II 

The  foUowing  Cfaaiis  2  through  7 
contain  fitcal  and  progrananatic 


infionnation  about  each  of  the  programs 
announced  in  this  notice.  Each  chart  is 


followed  by  additional  information 
regarding  these  programs. 
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04.OO3A 
S4.003E 
S4.003G 
S4.003J 
a4  0O3L 
84.0030 
84.003R 
84.003T 


''ederal  Register  /  Vol.  56,  No.  181  /  Wednesday.  September  18.  1991  /  Notices 


Chart  2.— Office  of  Biungual  Education  and  Minority  Languages  Affairs 


CFI  lA  No.  and  nam« 


Transitional  BiHngual  Educatioo  Program. 
Special  Altflfnativa  Instructmnal  Program . 
Academe  BtceUenoe  Program ... 
Familv  Engi«h  Literacy  Program.. 
Special  Population  Program . 


State  Educational  Agency  Program 

EcXx:atxxiai  Peraonr«e(  Training  Program.. 
Feiiowsnip  Program.... _„ 


84.003V    SNxl-Tarm  jTrammg  Program 


Applications 
avaiiabte 


9/30/91 
9/30/91 

10/21/91 
9/23/91 
9/23/91 
9/26/91 
9/23/91 

10/18/91 

9/23/91 


Application 
deadkrw  data 


1/10/92 

1/10/82 

1/21/82 

11/13/91 

11/13/91 

11/29/91 

1/27/92 

1/17/92 

11/13/91 


Oeadlinatar 

jntergovarrv 

mental  review 


3/10/92 
3/10/92 
3/23/92 
1/13/92 
1/13/92 
1/28/92 
3/27/92 
N/A 

1/13/92 


Estimated  range  of 


$75,000-300,000 

75.000-300.000 

120.000-190.000 

45,000-150.000 

45.000-180.000 

N/A 

65.000-190,000 

2.000-15.000  (per 

mdiv.  lellow) 

40.000-120.000 


Estimated 
avg.  size  of 


$175,000 

175.000 

150.000 

126.000 

135.000 

75.000 

146.000 

10,000  (per 

Indlv.  fenow) 

94,000 


Estimated 
numtMr  of 


61 
23 

4 
15 
14 
53 
43 
100(lndKr. 
lelloiMShips) 
16 


•4J)03A    Transitional  Bilingual 
Education  Prograin 

Purpose  of  Program:  To  provide 
assistance  to  establish.  op>erate,  or 
improve  program!  of  transitional 
bilingual  education  for  limited  English 
proficient  (LEP)  oiildren. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs):  bnd  institutions  of 
higher  education,  including  junior  or 
community  colleges,  that  apply  jointly 
with  one  or  more  LEAs. 

Applicable  Reg  ulations:  (a)  The 
Education  Deparfnent  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79,  80,  81.  82.  85. 
and  86;  and  (b)  Tj^e  regulations  for  this 
program  in  34  CFR  parts  500  and  501. 

Priorities:  Undir  34  CFR  75.105(c)(1) 
the  Secretary  is  perticularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Pri  ority  1 — Science  and 
Mathematics  Ach  ievement  Projects  that 
focus  on  improvii  g  the  achievement  of 
LEP  students  in  science  and 
mathematics. 

Invitational  Pri  jrity  2 — Summer 
School  Projects.  S  upplementary  summer 
school  projects  in  school  districts  where 
this  type  of  progrfm  is  not  mandated  or 
funded  by  local  educational  agencies  or 
State  educational  agencies. 

Invitational  Pribrity  3 — Parent 
Involvement.  Projects  that  emphasize 
parent  involvemefit  in  the  educational 
program  and  traiiiing  to  enable  parents 
and  family  members  to  assist  in  the 


education  of  LEP 


children. 


Selection  Critei  ia:  In  evaluating 
applications  for  g  ants  under  this 
program,  the  Seer  etary  uses  the 
selection  criteria  n  34  CFR  501.31. 

In  addition  to  tie  maximum  of  100 
points  awarded  uider  34  CFR  501.31.  the 
program  regulations  in  34  CFR  501.32(b) 
provide  that  the  £  ecretary  distributes  15 
additional  points  among  the  factors 


listed  in  34  CFR  501.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(1))— 4  points. 

(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2))— 4  points. 

(3)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))— 3  points. 

{4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4))— 4  points. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Luis  A.  Catarineau.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  5086,  Switzer 
Building.  Washington.  DC  20202-6641. 
Telephone:  (202)  732-5700. 

Program  Authority:  20  U.S.C.  3291. 

S4JI03E    Special  Alternative 
Instructional  Program 

Purpose  of  Program:  To  provide 
assistance  to  establish,  operate,  or 
improve  special  alternative  instructional 
programs  for  limited  English  proficient 
(LEP)  children. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  and  institutions  of 
higher  education,  including  junior  or 
community  colleges,  that  apply  jointly 
with  one  or  more  LEAs. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80. 81.  82.  85. 
and  88:  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  501. 

Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 


does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Science  and 
Mathematics  Achievement.  Projects  that 
focus  on  improving  the  achievement  of 
LEP  students  in  science  and  mathmatics. 

Invitational  Priority  2 — Summer 
School  Projects.  Supplementary  summer 
school  projects  in  school  districts  where 
this  type  of  program  is  not  mandated  or 
funded  by  local  educational  agencies  or 
State  educational  agencies. 

Invitational  Priority  3 — Parent 
Involvement  Projects  that  emphasize 
parent  involvement  in  the  educational 
program  and  training  to  enable  parents 
and  family  members  to  assist  in  the 
education  of  LEP  children. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  501.31.  the 
program  regulations  in  34  CFR  501.32(b) 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  501.32(a).  For  this, 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(aKl)}— 4  points. 

(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2))— 4  points. 

(3)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))— 3  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4))— 4  points. 

In  addition  to  the  15  points  distributed 
among  the  factors  listed  in  34  CFR 
501.32(a),  the  program  regulations  in  34 
CFR  501.33(b)  provide  that  the  Secretary 
may  distribute  5  additional  points 
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among  the  factors  listed  in  34  CPU 
501.33(a).  For  this  cximpetition  the 
Secretary  distributes  the  5  additiooal 
points  as  fbliows: 

(1)  The  administrative  impracticability 
of  establishing  a  bilingual  education 
program  due  to  the  presence  of  a  small 
number  of  students  of  a  particular 
native  language  (34  CFR  50L33(a)(l))— 2 
points. 

(2)  The  unavailability  of  personnel 
qualified  to  provide  bilingual 
instructional  services  (34  QH 

501  J3(aM2)}— 2  points. 

(3)  The  presence  of  a  small  number  of 
LEP  students  in  the  LEA's  schools  and 
the  LEA'S  inability  to  obtain  native 
language  teachers  because  of  isolation 
or  regional  location  (34  CFR 
501.33(aM3))— I  point. 

Project  Period:  Up  to  36  montfas. 

For  Applications  or  Information 
Contact:  Robert  M  Trifiletti,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW^  room  5088,  Switzer 
Building,  Washington,  DC  20202-6641. 
Telephone:  (202)  732-^700. 

Program  Authority:  20  U.S.C.  3291. 

84.003G    Academic  Excellence  Program 

Purpose  of  Prog  mm:  To  provide 
assistance  to  disseminate  effective 
bilingual  education  practices  for  limited 
English  proficient  (l£P)  students. 

Eligible  Appiicaata:  Local  educational 
agencies;  institutions  of  higher 
education,  including  junior  or 
community  colleges;  and  nonprirfit 
private  organizations  applying 
separately  or  jointly. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81.  82.  85. 
and  86;  and  (b).  Hie  regulations  for  this 
program  in  34  CFR  parts  500  and  524. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  524.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  524.31.  the 
program  regulations  in  34  CFR  524.32(b} 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  S24.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  dilldren 
who  have  been  historicaily  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
524.32(a)(lMi)}— «  points. 

(2)  The  need  to  provide  funding 
according  to  the  distribotion  of  LEP 
children  througiumt  the  Nation  and 
within  each  of  the  States  (34  OFR 
S24.32(aKlMu)h-8  points. 


(3)  The  relative  numbers  of  children 
from  bw-income  families  likely  to  be 
benefited  by  the  jmiject  (34  CFR 
524.32(a)(2)>— 1  PO'nt 

Proiect  Period:  Up  to  36  months. 

For  Applications  or  information 
Contact-  Dr.  Mary  T.  Mahony.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building.  Washington.  DC  20202-6642. 
Telephone;  (202)  732-5722. 

Program  Authority:  20  U.S.C  3291. 

84.003)    Family  English  literacy 
Program 

Purpose  of  Program:  To  provide 
assistance  to  establish,  operate,  and 
improve  family  English  literacy 
programs  for  limited  English  proficient 
(LEP)  persons  and  their  families. 

Eligible  Applioaats:  Local  educational 
agencies  (LEAs);  institutions  of  higher 
education,  including  junior  or 
community  colleges;  and  nonprofit 
private  organizations  applying 
separately  or  joindy. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77, 79,  80.  81.  62,  «5, 
and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  525. 

Priority:  Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  diat  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Facilitating  Achievement  of  LEP 
Children  ia  Grades  4-6.  Instruction  in 
methods  by  which  parents  and  family 
members  can  facilitate  the  educational 
achievement  of  LEP  children  in  one  or 
more  grade  levels  from  the  fourth  grade 
through  the  sbcth  grade. 

This  priority  arises  from  fte  special 
developmental  and  educational  needs  of 
children  in  grades  4-6  and  the  fact  that 
most  past  projects  under  this  program 
have  focused  on  facilitating  student 
achievement  in  lower  grade  levels. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  525.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  525.31,  the 
program  regulations  in  34  CFR  525.32(b) 
provide  diat  the  Secretary  distributes  15 
additional  points  among  the  factors 
Usted  in  34  CFR  525.32(a).  For  this 
competition  the  Secretaiy  distributes  die 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limiled  English 


proiicient  persons  (34  CFR 
525.32(a)(1)}— 4  points. 

(2)  The  need  to  provide  assistance  in 
proportioQ  to  tlie  distribution  of  L£P 
children  throag^out  the  Nation  and 
within  each  of  the  States  (34  CFR 
525.32(a)(2))— 8  points. 

(3)  The  need  for  financial  assistance 
to  establish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons  (34  CFR  S25.S2(a)(3))— 2  points. 

(4)  The  relative  nunbera  cl  children 
from  low-income  families  soaght  to  be 
benefited  by  the  program  (34  CFR 
525.32(aK4))— 1  point. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Dr.  Mary  T.  Mahony,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SWm  room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  732-5722. 

Pmgram  Authority:  20  U3.C  3291. 

84.003L    Spedal  Populations  Program 

Purpose  of  Program:  To  provide 
assistance  to  preschool  special 
education,  and  gifted  and  talented 
programs  for  limited  English  proficient 
(LEP)  children  that  are  preparatory  or 
supplementary  to  programs  such  as 
those  assisted  under  the  Bilingual 
Educstion  Act 

Eligible  Applicants:  Local  educational 
agencies;  institutions  of  higher 
education,  including  junior  or 
community  colleges:  and  nonprofit 
private  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80. 81,  82, 85, 
and  88;  and  (b)  The  regulations  for  this 
program  in  34  CaFR  parts  500  and  528. 

Priority:  Under  34  CFR  75.105(c)(2)(ii) 
and  34  CFR  526.30(a)  the  Secretary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  An 
application  that  meets  this  competitive 
priority  is  selected  by  the  Secretary  over 
applications  of  comparable  merit  that  do 
not  meet  the  priority 

Preschool  Programs:  Prepara  t  ory  or 
supplementary  preschool  programs  for 
LEP  children  who  have  not  reached 
elementary  school  age. 

Selection  Criteria:  la  evaluating 
applications  lor  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  526.32. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  52a32.  the 
program  regulations  in  34  CFR  5a6.31(b) 
and  94  CFR  52SJ2(b)  provide  that  the 
Secretary  distributes  IS  additional 
points  anMKig  the  factors  listed  in  34 
CFR  S2S.32(a).  For  this  conqpetition  the 
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Secretary  distribujes  the  15  additional 
points  as  follows: 

(1)  The  need  to  issist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
525.32(a)(1)}— 5  potints. 

(2)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
525.32(a)(2))— 6  paints. 

(3)  The  need  for' financial  assistance 
to  establish.  opera(te,  or  improve 
programs  for  limited  English  proficient 
persons  (34  CFR  5t5.32(a){3)}— 1  point. 

(4)  The  relative  numbers  of  children 
from  low-income  (amilies  sought  to  be 
benefited  by  the  pfogram  (34  CFR 
525.32(a)(4))— 3  points. 

Project  Period:  DJp  to  36  months. 

For  Applicationa  or  Information 
Contact:  Barbara  l  Wells.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  5086,  Switzer 
Building.  Washington.  DC  20202-6642. 
Telephone:  (202)  7B2-1840. 

Program  Authority:  20  U.S.C.  3291. 

84.003Q    State  Equcational  Agency 
Program 

Purpose  ofProgkam:  To  provide 
assistance  to  collect,  aggregate,  analyze, 
and  publish  data  and  information  on 
limited  English  proficient  persons  and  to 
improve  the  effectiveness  of  bilingual 
education  progranis. 

Eligible  Applicants:  State  educational 
agencies. 

Applicable  Regulations:  (a)  The 
Education  Departitient  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  71,  79.  80.  81.  82.  85.  and 
86:  and  (b)  The  regulations  for  this 
program  in  34  CFH  parts  500  and  548. 

Project  Period:  t^Ip  to  36  months. 

For  Application^  or  Information 
Contact:  Luis  A.  Catarineau.  U.S. 
Department  of  Edication.  400  Maryland 
Avenue.  SW..  room  5086.  Switzer 
Building,  Washington.  DC  20202-6641. 
Telephone:  (202)  7B2-5700. 

Program  Authonity:  20  U.S.C.  3302. 

B4.003R    Educational  Personnel 
Training  Program ! 


Purpose  of  Program 
assistance  to  mee 
additional  or  betti  r 
personnel  for  pro$  rams 
English  proficient 

Eligible  Applic(ints. 
higher  education 

Applicable 
Education  Departiient 
Administrative  Rqgulat; 
34  CFR  parts  74, 
86;  and  (b)  The 
program  in  34  CFI 


'  Regi  \li 


IMI 


To  provide 
the  needs  for 
trained  educational 
for  limited 
LEP)  persons. 
Institutions  of 


ations:  (a)  The 

General 

ions  (EDGAR)  in 
77.  79. 81.  82.  85.  and 

ions  for  this 
parts  500  and  561. 


7), 
re;  lulat 


Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  both  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  both  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Mathematics 
or  Science  Teachers.  Training  to 
prepare  teachers  of  mathematics  or 
science  to  participate  in  programs  for 
LEP  children. 

This  type  of  training  is  needed  to 
implement  the  AMERICA  2000  strategy 
to  achieve  the  National  Education  Goal 
of  U.S.  students  being  the  first  in  the 
world  in  mathematics  and  science 
achievement. 

Invitational  Priority  2 — Collaboration 
with  Local  Educational  Agencies. 
Training  conducted  in  collaboration 
with  local  educational  agencies  (LEAs) 
to  prepare  LEA  educational  personnel  to 
participate  in  programs  for  LEP  children. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  561.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  561.31,  the 
program  regulations  in  34  CFR  561.32(b) 
provide  that  the  Secretary  distributes  10 
additional  points  among  the  factors 
listed  in  34  CFR  561.32(a).  For  this 
competition  the  Secretary  distributes  the 
10  additional  points  as  follows: 

(1)  Job  placement  and  development 
(34  CFR,561.32(a)(l))— 1  point. 

(2)  Evidence  of  prior  participant's 
success  in  serving  LEP  children  in 
accordance  with  the  needs  identified  in 
the  prior  project  (34  CFR  561.32(a)(2))— 1 
point 

(3)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  described  in  34 
CFR  561,31  (d)  and  (f)  (34  CFR 
561.32(a)(3))--8  points. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact  Cynthia  J.  Ryan.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  732-5722. 

Program  Authority:  20  U.S.C.  3321. 

84.003T    Fellowship  Program 

Purpose  of  Program:  To  provide 
assistance,  through  approved 
institutions  of  higher  education,  to  full- 
time  students  pursuing  graduate  degrees 
in  areas  related  to  programs  for  limited 
English  proficient  persons. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs).  Any  individual 
wishing  to  obtain  a  fellowship  must 
apply  to  an  IIIE  approved  for 


participation  in  this  program,  not  to  the 
U.S.  Department  of  Education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77. 81, 82.  85.  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  parts  500  and  562. 

Priority:  Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Doctoral  Programs  of  Study. 
Applications  proposing  programs  of 
study  that  lead  to  a  doctoral  degree. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Joyce  M.  Browm.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  5086.  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  732-5727  or  5729. 

Program  Authority:  20  U.S.C.  3323. 

64.003V    Short-Term  Training  Program 

Purpose  of  Program:  To  provide 
assistance  to  improve  the  skills  of 
educational  personnel  and  parents 
participating  in  programs  for  limited 
English  proficient  (LEP)  persons. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  State  educational 
agencies  (SEAs);  and  institutions  of 
higher  education,  including  junior  or 
community  colleges,  and  for-profit  or 
nonprofit  private  organizations  that 
apply  (1)  after  consultation  with  one  or 
more  LEAs  or  SEAs  or  (2)  jointly  with 
one  or  more  LEAs  or  SEAs. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81.  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  574. 

Priorities: 

Competitive  Priority.  Under  34  CFR 
75.105(c)(2)(ii)  and  34  CFR  574.30(a)  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  An  application  that 
meets  this  competitive  priority  is 
selected  by  the  Secretary  over 
applications  of  comparable  m6rit  that  do 
not  meet  the  priority: 

Training  designed  to  improve  the 
instructional  competence  of  teachers  in 
carrying  out  their  responsibilities  in 
programs  for  LEP  persons  (34  CFR 
574.10(a)).  I 

Invitational  Priorities:  Within  the 
competitive  priority  specified  in  this 
notice,  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
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of  the  following  invitational  priorities. 
However,  under  34  CFR  75.105(cKl)  an 
application  that  meets  one  of  these 
invitational  priorities  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Invitational  Priority  1 — Regular 
Elementary  Classroom  Teachers. 
Training  designed  to  improve  the 
competence  of  teachers  in  regular 
classrooms  in  providing  instruction  to 
LEP  students  at  elementary  grade  levels. 

Invitational  Priority  2 — Teachers  of 
Secondary  Core  Subjects.  Training 
designed  to  improve  the  competence  of 
teachers  in  providing  instruction  in 
mathematics,  science.  English,  history. 


and  geography  to  LEP  students  at 
secondary  grade  levels. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  574.32. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  574.32,  the 
program  regulations  in  34  CFR  574.33(b) 
provide  that  the  Secretary  distributes  10 
additional  points  among  the  factors 
listed  in  34  CFR  574.33(a).  For  this 
competition  the  Secretary  distributes  the 
10  additional  points  as  follows: 

(1)  Evidence  of  prior  participants' 
success  in  serving  LEP  children  in 
accordance  with  needs  identified  in  the 


prior  project  (34  CFR  574.33(a)(1))— 1 
point. 

(2)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  provided  in  34 
CFR  574.32(d)  and  (f)  (34  CFR 
574.33(a)(2))--9  points. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Petraine  A.  Johnson,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5086.  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  732-5722. 

Program  Authority:  20  U.S.C.  3321. 


Chart  3.— Office  of  Educational  Research  and  Improvement 
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All  programs  have  been  announced  or  are  to  be  announced  at  a  later  date.  (See  Chart  1). 
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84.117E    Educational  Research  Grant 
Program — Field-Initiated  Studies 
Program 

Purpose  of  Program:  To  support  field- 
initiated  studies  designed  to  advance 
educational  theory  and  practice. 

Eligible  Applicants:  Institutions  of 
higher  education;  public  and  private 
organizations,  institutions,  and  agencies; 
and  individuals. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  80,  81.  82.  85.  and 
86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  700. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  700.22. 

The  program  regulations  in  34  CFR 
700.20(b)(2)  provide  that  the  Secretary 
may  award  up  to  100  points  for  the  . 


selection  criteria,  including  a  reserved 
25  points.  For  this  competition  the 
Secretary  distributes  the  25  points  as 
follows: 

Significance  (34  CFR  700.22(r)).  Fifteen 
points  are  added  to  this  criterion  for  a 
possible  total  of  30  points. 

Technical  soundness  (34  CFR 
700.22(g]).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  25  points. 

Project  Periods:  Up  to  18  months. 

For  Applications  or  Information 
Contact.  Delores  Monroe.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  NW.  room  620, 
Washington,  DC  20208-5646.  Telephone: 
(202)  219-2223. 

Program  Authority:  20  U.S.C.  1221e. 


84.073A    National  Diffusion  Network 
Program:  New  Developer  Demonstrator 
Projects 

Purpose  of  Program:  To  provide  grants 
to  disseminate  to  new  sites  nationwide, 
exemplary  education  programs  that 
have  been  previously  approved  by  the 
Department  of  Education's  Program 
Effectiveness  Panel. 

Eligible  Applicants:  Public  or 
nonprofit  private  agencies, 
organizations,  or  institutions  that  have 
developed  programs,  products,  or 
practices  that  (a)  have  Program 
Effectiveness  Panel  approval  or  Joint 
Dissemination  Review  Panel  approval 
and  (b)  are  in  use  in  sites  that  can  be 
visited. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80,  81,  82.  85. 
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and  86;  (b)  The  regulations  for  Student 
Rights  in  Researcli.  Experimental 
Activities,  and  TeBting  in  34  CFR  part  98; 
and  (c)  The  regulations  for  this  program 
in  34  CFR  parts  7^  and  786. 

Priorities:  Und^  34  CFR  75.105(c)(3) 
and  34  CFR  786.3(b).  the  Secretary  gives 
an  absohitc  prefefence  to  applications 
that  meet  the  following  priorities: 

Applications  proposing  pro|ect8  in 
English.  mathematk:s  or  higher 
mathematics,  science  at  the  secondary 
level  history,  or  geography. 

The  Secretary  intends  to  reserve 
$1,000,000  to  fund  applications  that  meet 
these  priorities.  Tie  Secretary  may 
adjust  this  amounj  if  the  Secretary  does 
not  receive  sufficient  high-quality 
applications  addressing  these  priorities 
to  use  the  funds  r^erved.  The  Secretary 
uses  the  remaindef  of  the  funds  to 
support  applications  in  any  other 
subject  a.eas  listed  in  34  CFR  78a3(b). 

Project  Period:  Up  to  48  months. 

For  Application  or  Information 
Contact  CarolyTi  S.  Lee.  U5. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  510, 
Washington,  DC  21)208-5645.  Telephone: 
(202)  219-2134. 

Program  Authortty:  20  U.S.C.  2962. 

84.073E  National  Diffusion  Network 
Program:  New  Dissemination  Process 
Projects 

Pvrpose  ofProgium:  To  provide  grants 
to  disseminate  to  new  sites  nationwide, 
information,  instructional  materials,  and 
services  conceminjg  specific  content 
areas,  bodies  of  retearch,  or  fields  of 
professional  development  that  have 
been  previously  aj  proved  by  the 
Department  of  Edu  cation's  Program 
Effectiveness  Pane  L 

Eligible  Applicafils:  Public  or 
nonprofit  private  agencies, 
organizations,  or  institutions  that  have 
in  operation  a  diss  nnination  process 
that  has  current  Pr  sgram  Effectiveness 
Panel  approval 

Applicable  Regu/ations:  (a)  The 
Education  [)epartnient  General 
Administrative  Re|ulations  (EDGAR)  in 


34  CFR  parts  74,  75.  77.  79.  80.  81.  82,  85 
and  86;  (b)  The  regulations  for  Student 
Rights  in  Research,  Experimental 
Activities,  and  Testing  in  34  CFR  part  98; 
and  (c)  The  regulations  for  this  program 
in  34  CFR  parts  785,  786.3,  and  787. 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact-  Helen  O'Leary.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  NW..  room  510. 
Washington.  DC  20208-5645.  Telephone: 
(202)  219-2134. 

Program  Authority:  20  U.S.C 

84.999B    Natioiial  Assessment  of 
Educational  Progress  Data  Reporting 
Program 

Purpose  of  Program:  To  encourage 
eligible  parties  to  use  existing 
approaclies  and  develop  new  ideas  for 
analyzing  and  reporting  on  the  data 
from  the  1990  National  Assessment  of 
Educational  Progress  (NAEP)  and  the 
1991  High  School  Transcript  Study. 

Eligible  Applicants:  Institutions  of 
higher  education;  public  and  private 
institutions,  agencies,  and  other 
qualified  organizations;  and  consortia  of 
public  and  private  institutions,  agencies, 
and  other  qualified  organizations. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74. 75,  77,  80,  81, 82,  85,  and 
86. 

Priorities:  The  priorities  in  the  notice 
of  proposed  priorities  for  this  program, 
published  in  the  Federal  Register  on 
June  12, 1991  (56  FR  27152).  apply  to  this 
competition. 

Supplementary  Information:  On  June 
12. 1991.  the  Secretary  published  a 
notice  of  proposed  priorities  for  this 
program  in  the  Federal  Register  (56  FR 
27152).  TTie  public  comment  period  for 
the  notice  of  proposed  priorities  ended 
on  July  12, 1991. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  pablication  of  final  priorities. 
However,  in  this  case  it  is  essential  to 


solicit  applications  on  the  basis  of  the 
notice  of  proposed  priorities  to  allow 
sufficient  time  to  conduct  the 
competition  and  issue  awards  early  in 
fiscal  year  1992. 

The  Secretary  did  not  receive  any 
comments  on  the  notice  of  proposed 
priorities.  However,  the  Secretary  has 
reviewed  the  priorities  since  publication 
of  the  notice  of  proposed  priorities  and 
anticipates  making  two  changes  in  order 
to  clarify  the  final  priorities.  The  first 
change  clarifies  Competitive  Priority  2 
by  stating  explicitly  that  the  purpose  of 
this  priority  is  to  expand  the 
dissemination  of  NAEP  data.  The 
second  change  clarifies  the  scope  of  the 
invitational  priorities  by  explicitly 
stating  an  interest  in  studies  that  look  at 
both  public  and  private  schools. 

Applicants  should  prepare  their 
applications  on  the  basis  of  the 
proposed  priorities,  subject  to  these 
clarifications.  If  the  Secretary  makes 
any  substantive  changes  to  the  final 
priorities,  applicants  will  be  given  an 
opportunity  to  amend  or  resubmit  their 
applications. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  EDGAR.  34  CFR 
75.210.  EDGAR  in  34  CFR  75.210(a)(2j 
provides  that  the  Secretary  may  award 
up  to  100  points  for  the  criteria, 
including  a  reserved  15  points  (34  CFR 
75.210(c)).  For  this  competition  the 
Secretary  distributes  the  15  points  as 
follows: 

Plan  of  Operation:  (34  CFR 
75.210(b)(3)).  Fifteen  points  are  added  to 
this  criterion  for  a  possible  total  of  30 
points. 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact  Alex  Sedlacek,  National  Center 
for  Education  Statistics.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW..  room  306D. 
Washington,  DC  20208-5653.  Telephone: 
(202)  219-1734. 

Program  Authority:  20  U.S.C  1221e-l. 


Chart  4.— Office  of  Elementary  and  Seoonoary  Education 
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Chart  4.— Office  of  Elementary  and  Secondary  Education— Continued 
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84.014B    Follow  Through  Program- 
Local  Projects 

Purpose  of  Program:  To  serve 
educational  needs  of  children,  primarily 
from  low-income  families,  in 
kindergarten  through  grade  3  who  have 
had  Head  Start  or  similar  quality 
preschool  experiences. 

Eligible  Applicants:  Local  educational 
agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77.  79i  80,  81,  82,  85  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  215.  as  arnended 
on  April  12. 1991  (56  FR  14980). 

Project  Period:  Up  to  60  months. 

For  Applications  or  Information 
Contact:  Patricia  McKee.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  2017.  Washington. 
DC  20202.  Telephone:  (202)  401-1692. 

Program  Authority:  42  U.S.C.  9881- 
9869. 

84.014C    Follow  Through  Program — 
Sponsors 

Purpose  of  Program:  To  serve 
educational  needs  of  children,  primarily 
from  low-income  families,  in 
kindergarten  through  grade  3  who  have 
had  Head  Start  or  similar  quality 
preschool  experiences. 

Eligible  Applicants:  Public  and 
nonprofit  private  agencies,  institutions, 
and  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80.  81,  82.  85 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  215,  as  amended 
on  April  12, 1991  (56  FR  14980). 

Project  Period:  Up  to  60  months. 

For  Applications  or  Information 
Contact-  Patricia  McKee.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  2017.  Washington. 
DC  20202.  Telephone:  (202)  401-1692. 


Program  Authority:  42  U.S.C.  9861- 
9869. 

84.061A    Educa^onal  Services  for 
Indian  Children 

Purpose  of  Program:  (1)  To  improve 
educational  opportimities  for  Indian 
children  by  providing  educational 
services  that  are  not  available  in 
sufficient  quantity  or  quaUty;  (2)  to 
introduce  innovative  and  exemplary 
approaches,  methods,  and  techniques 
into  the  education  of  Indian  children; 
and  (3)  to  encourage  Indian  students  to 
acquire  a  higher  education  and  to 
reduce  the  incidence  of  dropouts  among 
Indian  elementary  and  secondary  school 
students. 

Eligible  Applicants:  For  grants  under 
purposes  (1)  and  (2):  State  educational 
agencies;  local  educational  agencies 
(LEAs);  Indian  tribes;  and  Indian 
organizations  and  Indian  institutions. 
For  grants  under  purpose  (3):  Consortia 
of  Indian  tribes  or  Indian  organizations, 
LEAs.  and  institutions  of  hi^er 
education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  250  and  253. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact-  Cathie  Martin.  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  room  2177.  Washington.  DC  20202- 
6335.  Telephone:  (202)  401-1902. 

Program  Authority:  25  U.S.C.  2621  (a), 
Ic). 

84.062A    Educational  Services  for 
Indian  Adults 

Purpose  of  Program:  To  provide  grants 
for  educational  service  projects 


designed  to  improve  educational 
opportunities  for  Indian  adults. 

Eligible  Applicants:  Indian  tribes; 
Indian  organizations;  and  Indian 
institutions. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  80.  81.  82  and 
85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  250  and  257. 

Note:  The  regulaUons  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact-  Cathie  Martin,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW..  room  2177.  Washington.  DC  20202- 
6335.  Telephone:  (202)  401-1902. 

Program  Authority:  25  U.S.C.  2631. 

84.072A    Indian-Controlled  Schools- 
Enrichment  Projects 

Purpose  of  Program:  To  provide  grants 
for  educational  enrichment  projects 
designed  to  meet  the  special  educational 
and  culturally  related  academic  needs  of 
Indian  children  in  those  Indian- 
controlled  elementary  and  secondary 
schools  or  local  educational  agencies 
(LEAs)  eligible  under  the  statute  and 
regulations. 

Eligible  Applicants:  Indian  tribes; 
Indian  organizations;  and  LEAs  that 
have  been  in  existence  not  more  than 
three  years. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80,  81.  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  250  and  252. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Project  Period:  Up  to  36  months. 
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or  Information 

U.S.  Department 
Maryland  Avenue, 
r'ashington.  DC  20202- 
202)  401-1902. 
■ity:  25  U.S.C.  2602(c). 


\^- 


For  Applicatioi  s 
Contact:  Cathie  Nfartin, 
of  Education,  400 
SW..  room  2177, 
6335.  Telephone: 

Program  Autho 

84.083A 
Act 

Purpose  ofPro^  ram:  To  promote 
educational  equit  r  for  women  and  girls 
at  all  levels  of  edi  ication — particularly 
those  who  suffer  i  nultiple 
discrimination,  bi  is,  or  stereotyping — 
and  to  provide  financial  assistance  to 
help  educational  iigencies  and 
institutions  meet  I  he  requirements  of 
Title  IX  of  the  Edi  cation  Amendments 
of  1972. 

Eligible  Applicc  nts:  Public  agencies, 
institutions,  and  organizations:  nonprofit 
private  agencies,  iistitutions.  and 
organizations,  inc  uding  student  and 
community  group: :  and  individuals. 

Applicable  Regt  iJations:  (a)  The 
Education  Depart  nent  General 
Administrative  Rt  gulations  (EDGAR)  in 
34  CFR  parts  74,  7  >,  77.  79,  80.  81.  82,  85. 
and  86;  and  (b)  Tli  e  Regulations  for  this 
program  in  34  CFF  parts  245  and  246. 

Priority:  Under  M  CFR  75.105(c)(3) 
dnd  34  CFR  245.12  the  Secretary  gives  an 
■absolute  preferente  to  applications  that 
meet  the  followini  priority.  The 
Secretary  first  fun  is  under  general 
significance  and  c  tallenge  grants 
applications  that  i  leet  this  absolute 
priority: 

Projects  to  deve  op  new  educational 
programs,  training 
programs,  or  other 


For  Applications  or  Information  Call: 
Frank  B.  Robinson,  Jr.,  U.S.  Department 
of  Education.  400  Maryland  Avenue. 
SW.,  room  2059.  Washington,  DC  20202- 
6246.  Telephone:  (202)  401-1342. 

Program  Authority:  20  U.S.C.  3042. 


Womei^B  Educational  Equity        MM? A    Indian  Fellowship  Program 

Purpose  of  Program:  To  provide 
fellowships  enabling  Indian  students  to 
pursue  postbaccalaureate  degrees  in 
medicine,  psychology,  law,  education, 
clinical  psychology,  and  related  fields, 
or  undergraduate  or  postbaccalaureate 
degrees  in  business  administration, 
engineering,  natural  resources,  and 
related  fields. 

Eligible  Applicants:  American  Indian 
students;  and  Alaska  Native  students. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
AdminJsrative  Regulations  (EDGAR)  in 
34  CFR  part  85  and  (b)  The  regulations 
for  this  program  in  34  CFR  part  263. 

Supplementary  Information:  The 
Secretary  expects  to  set  the  maximum 
for  stipends  at  $750  per  month  and  the 
maximum  allowance  for  dependent  care 
at  $110  per  month  for  each  dependent. 

Project  Period  One  to  four  years  or 
until  degree  program  is  completed. 

For  Applications  or  Information 
Contact:  John  Derby,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  2177.  Washington.  DC  20202-6335. 
Telephone:  (202)  401-1902. 

Program  Authority:  25  U5.C  2823. 

84.123A    Law-Related  Education 

Purpose  of  Program:  To  provide 
persons  with  knowledge  and  skills 
pertaining  to  the  law,  the  legal  process, 
the  legal  system,  and  the  fundamental 
principles  and  values  on  which  these  are 
based. 

Eligible  Applicants:  State  educational 
agencies;  local  educational  agencies; 
and  public  or  nonprofit  private  agencies, 
organizations,  and  institutions. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80.  81,  82.  85. 
and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  241. 

Project  Period:  Up  to  36  months. 

Priorities: 

Absolute  Priorities.  Under  34  CFR 
75.105(cM3)  and  34  CFR  241.11(a)  and 
Secretary  gives  absolute  preference  to 
applications  that  meet  one  or  more  of 
the  following  priorities.  The  Secretary 
funds  under  this  competition  only 
applications  that  meet  one  or  more  of 
these  absolute  priorities: 

Absolute  Priority  1.  Projects  that 
support  the  institutionalization  of 
existing  model  law-related  education 


programs,  counseling 
programs  designed  to 
increase  the  intert  st  and  participation  of 
women  in  instruct  onal  courses  in 
mathematics,  sciei  ice,  and  computer 
science. 

Note:  An  applican  must  indicate  if  it  is 
submitting  its  applic  ition  nnder  this  priority. 
Applications  under  t  lis  priority  coinp>ete 
against  other  applica  tion  submitted  under 
this  priority  for  fundi ;  allocated  to  this 
priority. 

Supplementary ,  nformation:  Under  34 
CFR  75.105{cM3Mii  the  Secretary 
allocates  funds  to  he  absolute  priority 
after  determining  tpie  number  of  high- 
quality  applications  received  under  the 
priority.  An  applicant  may  propose  a 
project  that  is  not  jinder  the  priority  but 
is  within  the  scopa  of  other  authorized 
activities  describejl  in  34  CFR  245.11. 
These  applications  will  compete  for  the 
remaining  funds  n»t  allocated  to  the 
priority.  If  an  appl^nt  fails  to  indicate 
that  its  proposed  p  reject  is  under  the 
priority,  the  applic  i  tion  will  compete 
with  other  applications  not  evaluated 
under  this  priority.;  Challenge  grants 
may  not  exceed  S4C,000  each. 

Project  Period:  Up  to  24  months. 


IMI 


programs  in  elementary  and  secondary 
school  classrooms. 

Absolute  Priority  2.  Projects  that 
provide  assistance  from  established 
law-related  education  programs  to  other 
State  and  local  educational  agencies  to 
enable  them  to  institutionalize 
successful  law-related  education 
programs. 

Absolute  Priority  3.  Projects  that 
support  the  development,  testing, 
demonstration,  and  dissemination  of 
new  approaches  or  techniques  in  law- 
related  education  that  can  be  used  or 
adapted  and  eventually  institutionalized 
by  other  agencies  and  institutions. 

Competitive  Priority.  Within  the 
absolute  priorities  specified  in  this 
notice,  the  Secretary,  under  34  CFR 
75.105(c)(2)(i)  and  34  CFR  241.11(b)  and 
in  accordance  with  the  Education 
Council  Act  of  1991  (Pub.  L  101-62. 
enacted  June  27, 1991).  gives  preference 
to  applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  5  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Projects  to  operate  statewide 
programs  in  law-related  education. 

For  Applications  or  Information  Call: 
Frank  B.  Robinson.  Jr.,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  2059.  Washington,  DC  20202- 
6246.  Telephone:  (202)  401-1342. 

Program  Authority:  20  U.S.C  2695.  as 
amended  by  Pub.  L 102-62. 105  Stat.  305 
(1991). 

84.184A    Drug-Free  Schools  and 
Communities  Program — DemonstratioB 
Grants  to  Institutions  of  Higher 
Education 

Purpose  of  Program:  To  award  grants 
for  model  demonstration  programs 
coordinated  with  local  elementary  and 
secondary  schools  for  the  development 
and  implementation  of  quality  drug  and 
alcohol  abuse  education  and  prevention 
programs. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs);  and  consortia 
of  IHEs. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parU  74,  75.  77,  79.  81.  82.  85,  and 
86;  (b)  The  regulations  in  34  CFR  parts 
98  and  99;  and  (c)  The  regulations  for 
this  program  in  34  CFR  parts  231  and 
234. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  234.4  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priorities.  The 
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Secretary  funds  under  this  competition 
only  applications  that  meet  both  these 
absolute  priorities: 

Absolute  Priority  1:  Projects  that 
demonstrate  the  effectiveness  of  drug 
and  alcohol  prevention  strategies.  These 
demonstration  projects  would  test  the 
theories  of  prevention,  assess 
techniques  to  improve  program  delivery, 
and  modify  effective  strategies  to  serve 
the  needs  of  other  populations,  such  as 
high-risk  youth. 

Absolute  Priority  Z-  Projects  involving 
faculty  of  IHEs.  teachers  in  elementary 
and  secondary  schools,  and  community 
representatives  in  the  practical 
application  of  the  findings  of 
educational  research  and  evaluation 
and  the  integration  of  research  into  drug 
and  alcohol  abuse  education  and 
prevention  programs. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
^election  criteria  in  34  CFR  231.22. 

The  program  regulations  in  34  CFR 
231.20  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Concept  design  and  contribution  to 
improving  the  quality  of  drug  and 
alcohol  abuse  education  and  prevention 
activities  (34  CFR  231.22(a)).  Ten  points 
are  added  to  this  criterion  for  a  possible 
total  of  30  points. 

Evaluation  Plan  34  CFR  231.22(e)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  25  points. 

Project  Period:  Up  to  36  months,  in  12- 
month  increments. 

For  Applications  or  Information 
Contact:  The  Division  of  Drug-Free 
Schools  and  Communities,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  2123, 
Washington,  DC  20202-6439.  Telephone: 
(202)  401-1258. 

Program  Authority:  20  U.S.C.  3211. 

84.184B  Drug-Free  Schools  and 
Communities  Program — Federal 
Activities  Grants  Program 

Purpose  of  Program:  To  award  grants 
to  support  drug  and  alcohol  abuse 
education  and  prevention  activities. 

Eligible  Applicants:  State  educational 
agencies;  local  educational  agencies; 
institutions  of  higher  education;  and 
other  nonprofit  agencies,  organizations, 
and  institutions. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82,  85, 
and  86:  (b)  The  regulations  in  34  CFR 
parts  98  and  99;  and  (c)  The  regulations 


for  this  program  in  34  CFR  parts  231  and 
235. 

Priority:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  235.5  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Implementation  of  projects  that  are 
centered  at  school  locations  and  that  are 
designed  to  intervene  and  prevent — 
through  counseling,  community  outreach 
services,  parent  education,  and  student 
assistance  programs — the  use  of  alcohol 
by  youth  in  grades  K-12,  particularly 
high-risk  youth. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  231.22. 

The  program  regulations  in  34  CFR 
231.20  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Concept  design  and  contribution  to 
improving  the  quality  of  drug  and 
alcohol  abuse  education  and  preveption 
activities  (34  CFR  231.22(a)).  Five  points 
are  added  to  this  criterion  for  a  possible 
total  of  25  points. 

Applicant's  commitment  and  capacity 
(34  CFR  231.22(f)).  Ten  points  are  added 
to  this  criterion  for  a  possible  total  of  20 
points. 

Project  Period:  Up  to  24  months,  in  12- 
month  increments. 

For  Applications  or  Information 
Contact:  The  Division  of  Drug-Free 
Schools  and  Communities,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  2123, 
Washington,  DC  20202-6439.  Telephone: 
(202)  401-125a 

Program  Authority:  20  U.S.C  3212. 

84.190A    Christa  McAuliffe  Fellowshqi 
Program 

Purpose  of  Program:  To  provide 
fellowships  to  enable  and  encourage 
outstanding  teachers  to  continue  their 
education  or  to  develop  educational 
projects  and  programs. 

Eligible  Applicants:  Teachers  (1)  who 
are  citizens,  nationals,  or  permanent 
residents  of  the  United  States  or 
permanent  residents  of  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  Palau.  and 
(2)  who  teach  full-time  in  an  elementary 
or  secondary  school  in  a  local 
educational  agency,  in  a  private  school, 
or  in  a  private  school  system. 

Applicable  Regulations:  (a)  The 
Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  paris  77,  82,  and  85:  and  (b)  The 
regulations  for  this  program  in  34  CFR 
part  237. 

Project  Period:  Up  to  12  months. 

For  Applications:  Call  or  write  State 
Contact  Persons  (see  list  at  end  of  this 
program  announcement). 

For  Information  Contact-  Janice 
Williams-Madison,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  2049,  Washington.  DC  20202-6246. 
Telephone:  (202)  401-1059. 

Program  Authority:  20  U.S.C.  1113- 
1113e. 

Stale  Contact  Persons  for  Applications: 

Alabama 

Mr.  WUliam  C  Ward.  Alabama 
Department  of  Education.  SO  North  Ripley, 
Room  334S,  Montgomery.  Alabama  38130- 
3901,  (205)  242-8062. 

Alaska 

Ms.  Rosemary  Hagevig,  Alaska  Department 
of  Education,  P.O.  Box  F,  )uneau.  Alaska 
99811-0500.  (907)  465-2884. 

American  Samoa 

Mr.  Russell  Aab.  Department  of  Education, 
Amencan  Samoa  Government.  Pago  Pago, 
American  Samoa  96799.  (664)  633-5237. 

Arizona 

Mr.  Bill  Hunter,  Arizona  Department  of 
Education.  1535  West  Jefferson  Street, 
Phoenix.  Arizona  85007.  (602)  542-2147. 

Arkansas 

Ms.  Brenda  Matthews,  Arkansas 
Department  of  Education.  No.  4  Capitol  Mall. 
Uttle  Rock.  Arkansas  72201.  (501)  682-4251. 

California 

Ms.  Lynn  Bartholomew,  Child  Development 
and  Education,  1121  L  Street.  Suite  600, 
Sacramento.  California  95814.  (916)  32^-0611. 

Colorado 

Ms.  Terri  Malucci.  Colorado  Department  of 
Education.  201  East  Colfax  Avenue.  Denver, 
Colorado  80203,  (303)  866-6866. 

Connecticut 

Ms.  Alma  Exley,  Connecticut  State 
Department  of  Education.  Poet  Office  Box 
2219.  Hartford.  Connecticut  06145.  (203)  566- 
7591. 
Delaware 

Dr.  Henry  Harper,  Department  of  Public 
Instruction.  Tovmsend  Building.  Dover. 
Delaware  19903,  (302)  739-3743. 

District  of  Columbia 

Ms.  Jean  Green.  Office  of  Postsecondary 
Education,  Research  and  Assistance.  2100 
Martin  Luther  King  Jr.  Avenue.  SE.,  Suite  401, 
Washington,  DC  20020-5732.  (202)  727-3685. 

Florida 

Ms.  Mary  Lou  Carothers,  Florida  Stale 
Department  of  Education,  G20-Collin8,  Room 
124.  Tallahassee.  Florida  32099,  (904)  488- 
6503 
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Georgia 

Ms.  Gale  Samtiels, 
Educatioa  2052 1  Wi 
Georgia  30334,  (4^) 

Guam 


Georgia  Department  of 
in  Towers  East,  Atlanta. 
656-2476. 


((ruz.  Administrator  of 
P.O.  Box  DE.  Agana,  Guam 


Ms.  Ernestine 
Federal  Program!. 
969ia  (671)  472-^. 

Hawaii 

Mr.  Ronald  Toqia.  Hawaii  Department  of 
Education.  P.O.  Etox  236a  Room  301. 
Honolulu.  Hawaii  96664,  (606)  566-3269. 

Idaho 


Mr.  Jeff  Shinn, 
Governor.  State 
Idaho  8372a  (208 
Illinois 


executive  Office  of  the 
House.  Room  122,  Boise, 
334-3138. 


I  ouderback.  State  Capitol, 
ng  lekl,  Illinois  62706,  (217) 


I  on.  Indiana  Department  of 
Ohio,  Indianapolis, 
232-9141. 


East 


(317) 


Dr.  Mary  Ann 
Room  2V^,  Sprii 
782-2854. 

Indiana 

Ms.  Betty  )ohn 
Education,  251 
Indiana  46204, 

Iowa 

Ms.  Sharon  Sle  lak.  Iowa  Department  of 
Education.  Grime$  State  Building.  Des 
Moines,  Iowa  50319,  (315]  281-375a 

Kansas 

Mr.  Robert  Gaal.  Kansas  State  Board  of 
Education.  120  Edst  10th  Street.  Topeka. 
Kansas  66612,  (91 )]  272-0634. 

Kentucky 

Mr.  Jack  D.  Fosier,  Secretary,  Education 
and  Humanities  Cabinet,  Office  of  the 
Governor.  State  Qapitol  Building.  Room  105, 
Frankfort  Kentu<^y  40601,  (502)  564-2811. 

Louisiana  ^  : . .        -     i 

Dr.  Janie  Ponthjeux,  Department  of 
Education,  Post  QfTice  Box  94064.  Baton 
Rouge,  Louisiana  70804-9064.  (504)  342-3414. 

Maine  , 

Ms.  Mary  Majofowicz.  Maine  Department 
of  Education.  Stale  House  Station  23. 
Augusta.  Maine  0^333.  (207)  289-5113. 
Maryland 

Dr.  Virginia  PiUto.  Maryland  State 
Department  of  Ecfication.  200  West  Baltimore 
Street  Baltimore. 
2152. 

Massachusetts 


yiiby. 


Ms.  Barbara 
Education.  1385 
Massachusetts  02)169, 


Maryland  21201,  (301)  33*- 


State  Department  of 
l^ncock  Street  Quincy, 
(617)  77(V-7610. 


Cooper.  Michigan 

ion,  P.O.  Box  30008. 
48909.  (517)  373-3608. 


Michigan 

Ms.  Ellen  Cart^' 
Department  of  Ec^cat 
Lansing.  Michiga 

Minnesota 

Mr.  Richard  Cli  rk.  Minnesota  Department 
of  Education.  625  Capitol  Square  Building,  550 
Cedar  Street  St.  faul,  Minnesota  55101,  (612) 
296-W71. 


Mississippi 

Ms.  Julia  Bounds,  Mississippi  Department 
of  Education,  Post  Office  Box  771,  Jackson. 
Mississippi  39205,  (601)  359-3519. 

Missouri 

Ms.  Georganna  Beachboard.  Missouri 
Department  of  Education.  Post  Office  Box 
480,  Je^erson  City,  Missouri  65102,  (314)  751- 

Montana 

Ma.  Nancy  Coopersmith.  Office  of  Public 
instruction.  Capitol  Station,  Helena,  Montana 
59620.  (406)  444-5541. 

Nebraska 

Mr.  Dean  Bergman,  Curriculum  Services. 
Nebraska  Department  of  Education,  P.O.  Box 
94987,  Lincoln.  Nebraska  68509.  (402)  471- 
2437. 

Nevada 

Ms.  Mary  Peterson.  Nevada  Department  of 
Education.  400  West  King  Street  Carson  City, 
Nevada  897ia  (702)  687-3138. 

New  Hampshire 

Mr.  William  E  Ewert,  New  Hampshire 
Department  of  Education,  101  Pleasant  Street, 
Concord,  New  Hampshire  03301,  (603)  271- 
2632. 

New  Jersey 

Ms.  Ann  H.  Hansen.  New  Jersey 
Department  of  Education.  CN  90a  Trenton. 
New  Jersey  08625.  (609)  984-e40a 

New  Mexico 

Mr.  James  Gontis.  State  Department  of 
Education.  Education  Building,  De  Verges 
and  Don  Gasper  Streets,  Santa  Fe,  New 
Mexico  87501-2786,  (505)  827-6569. 

New  York 

Dr.  Charles  Mackey.  State  Education 
Department  Room  5A11  Cultural  Education 
Center,  Albany.  New  York  1223a  (518)  474- 
644a 

North  Carolina 

Dr.  Jackie  Jenkins,  Education  Advisor, 
Office  of  the  Governor.  116  West  Jones 
Street  Raleigh,  North  Carolina  27603-8001. 
(919)  733-5811. 

North  Dakota 

Ms.  Pat  Laubach.  Department  of  Public 
Instruction,  State  Capitol,  Bismarck,  North 
Dakota  58505.  (701)  224-4525. 

Northern  Marianas 

Mr.  William  P.  Matson.  Public  School 
System.  Commonwealth  of  the  Northern 
Mariana  Islands,  P.O.  Box  1370  CK,  Saipan, 
MP  96950,  (670)  322-9823. 

Ohio 

Ms.  Donna  Boylan,  Ohio  Department  of 
Education,  65  S.  Front  Street,  Columbus,  Ohio 
4328a  (614)  466-2407. 

Oklahoma 

Ms.  Patsy  McCarley.  State  Department  of 
Education.  2500  N.  Lincoln  Boulevard, 
Oklahoma  City.  Oklahoma  73105.  (405)  521- 
3577. 


Oregon 

Ms.  Barbara  Wolfe.  Oregon  Department  of 
Education,  700  Pringle  Parkway,  SE.,  Salem. 
Oregon  973ia  (503)  378-356a 

Palau 

Mr.  Masa-Aki  EmesiochI,  Palau 
Department  of  Education.  P.O.  Box  189. 
Koror.  Palau  96e4a  Intl.  Op.  160+680  Palau 
#57a 

Pennsylvania 

Ms.  Joan  Lawhead.  Pennsylvania  Higher    . 
Education  Assistance  Agency.  660  Boas 
Street  Harrisburg.  Pennsylvania  17102-139a 
(717)  975-3327. 

Puerto  Rico 

Julio  Morales,  Federal  Resources  Office. 
G.P.O.  Box  759,  Lieutenant  Cesar  Gonzalez  & 
Galas  Street  Hato  Rey,  Puerto  Rico  00919, 
(809)  756-5820. 

Rhode  Island 

Mr.  Edward  Costa,  Rhode  Island 
Department  of  Education,  22  Hayes  Street, 
Providence,  Rhode  Island  0290a  (401)  277- 
263& 

South  Carolina 

Ms.  Betty  Davidson,  Governor's  Office, 
P.O.  Box  11369.  Columbia,  South  Carolina 
29211,  (803)  734-044& 

South  Dakota 

Ms.  Roxie  Thielen,  South  Dakota 
Department  of  Education,  700  Governor's 
Drive.  Pierre.  South  Dakota  57501-2291,  (605) 
773-3134. 

Tennessee 

Mr.  James  Swain.  Tennessee  Department  of 
Education.  Cordell  Hull  Building.  4th  Floor. 
North  Wing.  Nashville,  Tennessee  37219, 
(616)  741-087a 

Texas 

Ms.  Evangelina  G.  Galvan.  Texas 
Education  Agency,  1701  N.  Congress,  Austin. 
Texas  78701,  (512)  463-9327. 

Utah 

Dr.  Roger  C  Mouhtsen.  Utah  State  Office 
of  Educatioa  250  East  Fifth  South.  Salt  Lake 
City.  Utah  84111.  (801)  538-7741. 

Vermont 

Mr.  Robert  McNamara,  Curriculum  and 
Instruction  Unit  Department  of  Education, 
120  State  Street  Montpelier,  Vermont,  05620- 
2501.  (802)  828-3111. 

Virgin  Islands 

Dr.  Gloria  Gawrych,  Department  of 
Education,  2133  Hospital  Street,  C'Sted,  St. 
Croix,  Virgin  Islands  00820.  (809)  778-9550. 

Virginia  ;^i, .  ;  .. 

Dr.  Thomas  A.  Elliott.  Virginia  Department 
of  Education.  P.O.  Box  6Q.  Richmond. 
Virginia  232ia  (804)225-2095. 

Washington 

Mr.  Larry  Strickland.  Office  of 
Superintendent  of  Public  Instruction,  Old 
Capitol  Building,  Mail  Stop  FG-11,  Olympia. 
Washington  98504,  (206)  753-6747. 
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West  Virginia 

Mr.  Tony  Smedley,  State  Department  of 
Education,  1900  E.  Washington  Street,  Capitol 
Complex — Building  6.  Room  B337.  Charleston. 
West  Virginia  2S305,  (304)  348-2703. 

Wisconsin 

Mb.  Harlene  Ames.  Department  of  Public 
Instruction.  P.O.  Box  7841,  Madison, 
Wisconsin  S3707,  (606)  267-2443. 

Wyoming 

Mr.  Jim  Lendina  State  Department  of 
Education,  Hathaway  Building.  Cheyenne, 
Wyoming  82002,  (307)  777-6268. 

MJ207A  Onig-Free  ScJiooU  and 
Communities — School  Pereomiei 
Training  Grants 

Purpose  of  Program:  To  award  grants 
to  establish,  expand,  or  enhance 
programs  and  activities  to  train 
elementary  and  secondary  school 
teachers  and  administrators  and  other 
elementary  and  secondary  school 
personnel  concerning  drug  and  alcohol 
abuse  education  and  prevention. 

Eligible  Applicants:  State  educational 
agencies;  local  educational  agencies; 
institutions  of  higher  education;  and 
consortia  of  these  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  80.  81.  82.  85 
and  86;  (b)  TY.-i  regulations  in  34  CFR 
parts  98  and  99;  and  (c)  The  regulations 
for  this  program  in  34  CFR  parts  231  and 
233. 

Priorities: 

Absolute  Priority.  Under  34  CFR 
75.105(c)(3)  and  34  CFR  233.5  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  train  teachers. 
administrators,  guidance  counselors, 
and  other  school  personnel  in  how  to 
involve  the  family  and  community  in 
drug  and  alcohol  abuse  prevention, 
education,  and  intervention  programs 
for  at-risk  youth. 

Invitational  Priorities.  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  both  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  both  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1.  Projects  that 
would  use  innovative  approaches  to 
help  students  suspended  or  otherwise 
removed  from  school  because  of  their 
alcohol  or  other  drug  use  return  to 
school  and  complete  graduation 
requirements. 


Invitational  Priority  2.  Projects  that 
would  serve  children  of  substance 
abusers. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  231.22.  The 
program  regulations  in  34  CFR  231.20 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection  criteria, 
including  a  reserved  15  points.  For  this 
competition  the  Secretary  distributes  the 
15  points  as  follows: 

Quality  of  key  personnel  (34  CFR 
231.22(d)).  Five  points  are  added  to  this 
criterion  for  a  possible  total  of  15  points. 

Applicant's  commitment  and  capacity 
(34  CFR  231.22(f)).  Ten  points  are  added 
to  this  criterion  for  a  possible  total  of  20 
points. 

Project  Period:  Up  to  24  months,  in  12- 
month  increments. 

For  Applications  or  Information 
Contact:  The  Division  of  Drug-Free 
Schools  and  Communities.  Office  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW..  room  2123, 
Washington,  DC  20202-6439.  Telephone 
(202)  401-1258. 

Program  Authority:  24  U.S.C.  3201. 

84.214A    Migrant  Education  Even  Start 
Program 

Purpose  of  Program:  To  establish  and 
improve  programs  to  meet  the  special 
educational  needs  of  migrant  children 
by  integrating  early  childhood  education 
and  parent  adult  education  into  a 
unified  program. 

Eligible  Applicants:  State  educational 
agencies,  either  individually  or 
cooperatively. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77.  79.  80,  82,  85  and  88; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  212. 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact:  Regina  Kinnard.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  2145,  Washington, 
DC  20202-6135.  Telephone  (202)  401- 
0742. 

Program  Authority:  20  U.S.C.  2743(a). 

84.233A    Drug-Free  Schools  and 
Communities — Emergency  Grants 

Purpose  of  Ingram:  To  award  grants 
to  eligible  applicants  that  demonstrate 
signiHcant  need  for  additional 
assistance  for  purposes  of  combatting 
drug  and  alcohol  abuse  by  students 
served  by  those  applicants. 

Eligible  Applicants:  Local  educational 
agencies  that  (1)  receive  assistance 
under  section  1006  of  chapter  1,  title  I  of 


the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended  [?0 
U.S.C.  2712),  or  meet  the  criteria  of 
section  1006(a)(1)(A)  (ijand  (ii)  of  the 
Act;  and  (2)  serve  an  area  (A)  in  which 
there  is  a  large  number  or  hi^ 
percentage  of  (i)  arrests  for.  or  while 
under  the  influence  of.  drtigs  or  alcohol; 
or  (ii)  convictions  of  youths  for  drug  or 
alcojiol-related  crimes;  (B)  in  which 
there  is  a  large  number  or  high 
percentage  of  referrals  of  youths  to  drug 
and  alcohol  abuse  treatment  and 
rehabilitation  programs;  and  (C)  that  has 
significant  drug  and  alcohol  abuse 
problems,  as  indicated  by  other 
appropriate  data. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  80,  81.  8Z  85. 
and  86;  (b)  The  regulations  in  34  CFR 
parts  98  and  99;  and  (c)  The  regulations 
for  this  program  in  34  CFR  parts  231  and 
232. 

Priorities:  Under  34  CFR  75.105(c)(1) 
and  34  CFR  232.6.  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  an 
appUcation  diat  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1.  Projects  that 
provide  technical  assistance  to  schools 
in  the  prevention  of  unlawful 
possession,  use.  or  distribution  of  illicit 
drugs  and  alcohol  by  students  on  school 
premises  or  as  a  part  of  any  school 
activities. 

Invitational  Priority  Z  Projects  that 
involve  parents,  teachers,  and  school 
administrators  in  preventing  drug  and 
alcohol  use  by  students. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  231.22. 

The  program  regulations  in  34  CFR 
231.20  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Relationship  to  drug  prevention 
programs  implemented  to  comply  with 
the  Drug-Free  Schools  and  Campuses 
regulations  (34  CFR  231.22(b)).  Fifteen 
points  are  added  to  tiiis  criterion  for  a 
possible  total  of  25  points. 

Project  Period:  Up  to  24  months,  in  12- 
month  increments. 

For  Applications  or  Information 
Contact-  The  Division  of  Drug-Free 
Schools  and  Communities.  Office  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education.  400 


IMI 
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Maryland  Avenie,  SW.,  room  2123, 
Washington.  DC  20202-6439.  Telephone 
(202)  401-1258. 
Progmm  Auth  jrity:  20  U.S.C.  3216. 

85.241A    Drug-free  Schools  and 
Communities— Counselor  Training 
Grants  Program  i 


Purpose  of  i 
to  establish,  exf 
programs  and  ad 
of  counselors,  sc 


^ram:  To  award  grants 
and,  or  enhance 
tivities  for  the  training 
cial  workers, 
psychologists,  o»  nurses  who  are 
providing  or  will  provide  the  drug  abuse 
prevention,  counsehng.  or  referral 
services  in  elementary  and  secondary 
schools.  Funds  ilider  this  program  may 
not  be  used  for  treatment  services. 

Eligible  Applitants:  State  educational 
agencies:  local  educational  agencies 
(LEAs):  institutions  of  higher  education; 
or  consortia  of  tl  lose  agencies  or 
institutions:  and  any  nonprofit  private 


agency  that  has  an  agreement  with  an 
LEA  to  provide  training  in  drug  abuse 
counseling  for  individuals  who  will 
provide  counseling  in  the  schools  of  the 
LEA. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82.  85. 
and  86:  and  (b)  The  regulations  in  34 
CFR  parts  98  and  99. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  EDGAR.  34  CFR 
75.210.  EDGAR  in  34  CFR  75.210(a)(2) 
provides  that  the  Secretary  may  award 
up  to  100  points  for  the  selection  criteria, 
including  a  reserved  15  points  (34  CFR 
75.210(c)).  For  this  program  the 
Secretary  distributes  the  15  points  as 
follows: 


Plan  of  operation  (34  CFR  75.210(b)(3]. 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  20  points. 

Quality  of  key  personnel  (34  CFR 
75.210(b)(4).  Five  points  are  added  to 
this  criterion  for  a  possible  total  of  12 
points. 

Evaluation  plan  (34  CFR  75.210(b)(6). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  10  points.' 

Project  Period:  Up  to  12  months. 

For  Applications  or  Information 
Contact:  The  Division  of  Drug-Free 
Schools  and  Communities,  OfHce  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW..  room  2123. 
Washington.  DC  20202-6439.  Telephone 
(202)  401-1258. 

Program  Authority:  20  U.S.C.  3202. 
3203. 


Chart  5.— Office  of  Postsecondary  Education 


CF  }A  No.  and  name 


84.031  Q    EndowmoHl  Challenge  Grant  Program. 

M.047A    Upward  Bound  Program _ 

84.055A  Cooperativt  Educatwo  Program— Administra- 
tive Protects i „. 

84.055C  Cooperative  Edtxation  Program— Research 
Projects -...J 

B4.055O  Cooperative  Education  Program— Training  and 
Resource  Center  pfojocts _ 

84.094B  Patncia  Roberts  Hvva  Feltowships  Program- 
Graduate  and  Professional  Study  Fellowsnips 

84.097A    Law  Schoo(  Clincal  Expenence  Program 

84. 1 70A    Jacob  K.  Jivits  Fellows  Program „ 


Applications 
avaiiable 


4/15/92 
10/15/91 

10/11/91 

10/11/91 

10/11/91 

10/15/91 

11/4/91 

10/18/91 


Application 
deadline  date 


6/11/92 
12/6/91 

12/13/91 

12/13/91 

12/13/91 

11/15/91 

1/21/92 

2/3/92 


Deadline  for 

intergoverrv 

mental  review 


N/A 
2/4/92 

2/21/92 

2/21/92 

2/21/92 

1/14/92 

3/20/92 

N/A 


Estimated  range  o1 
awards 


$50,000-4,000.000 
120,000-600,000 

25.000-300,000 

20,000-100.000 

20.000-100,000 

12.000-384,000 

75.000-100,000 

6.000-16.000  (per 

indiv.  fellow) 


Estimated 

avg.  size  of 

awards 


$60,000 
262.638 

70.500 

100.000 

100.000 

87,830 

83.333 

11,000  (per 

indiv.  fellow) 


Estimated 

number  of 

awards 


30 
501 

79 

2 

2 

200 

12 

100  (indiv. 

fellowships) 


Fund  for  Iha  Improvement  of  Postsecondaiy  Education  IF/PSE) 


Improvement  o(  Postsecondary 
Proiects  for  Student  Community 


84.1 16F    Fund  (or 
Education — kvxjval 
Service 

84.116G  Fund  for  fie  Improvement  of  P06tS8cond«y 
Education— PiactJti^oer  Scholars  (InvitationaJ  Priority: 
Lecture  Series) , 

84.1 16K  Fund  (or  fie  Improvement  of  Postsecondary 
Education— Speoai{  Focus  Competition  (Invitational  Pri- 
ority:  Projects  «  Scjance  and  the  Humanities) 


vinti 


84.1 83A  Drug  Prevention  Programs  in  Higher  Educa- 
tiort— Institution-Wide  Program 

84.1838  Drug  Prevention  Programs  in  Higher  Educ»- 
lioo— Special  Foajs  Program  Cksmpetition:  National 
Cotege  Student  Organizational  Network  Program 

84.183D  Drug  Prevention  Programs  m  Higher  Educa- 
tior>— Special  Focua  Program  Competition:  Specific  Ap- 
proactwa  to  Prevention  Protects  (Invitational  Phority: 
>*Qher  Education  Cbnaortia  (or  Drug  Prevention) 

84.183E  Drug  Prevention  Programs  in  Higher  Educa- 
tion—Analysis and  Dissemination  Program  Competi- 
lions:  DissemmatKMl  of  Successful  Projects 


84.183F    Drug  Prevention 
boo— Analysis  and 
tions:  Analysis  Proji  cts 


Programs  in  Higher  Educa- 
Disseminalion  Program  Compeli- 


9/20/91 
9/27/91 
1/15/92 

10/18/91 
12/3/91 

11/20/91 
11/4/91 

11/4/91 


12/18/91 
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84.031G    Endowment  Challenge  Grant 
Program 

Purpose  of  Program:  To  provide 
matching  grants  to  eligible  applicants  to 
establish  or  increase  their  endowment 
funds. 

Eligible  Applicants:  Institutions  of 
higher  education  that  are  designated  as 
eligible.  A  notice  was  published  in  the 
Federal  Register  on  August  1, 1991  (56 
FR  36780)  informing  interested  parties 
how  to  be  designated  as  eligible  to 
apply  for  Endowment  Challenge  Grant 
funds. 

Applicable  Regulations:  [a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  74.61(h)  or  74.62,  as  applicable. 
74.80  through  74.85.  75.100  through 
75.102.  and  75.217  (d)  and  (e);  and  in  34 
CFR  Parts  82.  85  and  86;  and  (b)  The 
regulations  in  34  CFR  Part  628. 

Project  Period:  240  months  (20  years). 

Fundraising  Period:  18  months 
(September,  1992-March.  1993). 

For  Applications  for  Information: 
Contact:  Ms.  Anne  Price-Collins  U.S. 
JDepartment  of  Education,  400  Maryland 
Avenue,  SW..  Room  3042.  ROB-3. 
Washington,  D.C.  20202-5337. 
Telephone:  (202)  708-8866. 

Applications  will  be  sent  to  those 
institutions  designated  as  eligible  under 
the  Title  III  Programs. 

Program  Authority:  20  U.S.C.  1065a, 

84.047A    Upward  Bound  Program 

Purpose  of  Program:  To  provide  grants 
to  carry  out  projects  designed  to 
generate  in  student  participants  the 
skills  and  motivation  necessary  for 
success  in  education  beyond  high 
school. 

Eligible  Applicants:  Institutions  of 
higher  education;  public  and  nonprofit 
private  agencies;  and — in  exceptional 
cases — secondary  schools. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  82.  85.  and  86 
and  (b)  regulations  for  this  program  in  34 
CFR  part  645. 

Project  Period:  Up  to  36  months. 

For  Application  or  Information 
Contact:  Goldia  D.  Hodgdon.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  3060,  ROB-3. 
Washington,  DC  20202-5249.  Telephone: 
(202)  708-4804. 

Program  Authority:  20  U.S.C.  1070d- 
la. 

84.055A    Cooperative  Education 
Program — Administration  Projects 

Purpose  of  Program:  To  provide 
Federal  financial  assistance  to  help 
eligible  applicants  plan,  establish. 


operate  and  expand  cooperative 
education  programs,  including 
institution-wide  projects. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs):  and 
combinations  of  IHEs. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  82.  85.  and  88; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  parts  631  and  632. 

Project  Period:  Up  to  60  months. 

For  Applications  or  Information 
Contact:  Dr.  John  E.  Bonas.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  3022.  ROB-3. 
Washington,  DC  20202-5251.  Telephone: 
(202)  706-9407. 

Program  Authority:  20  U.S.C.  1133- 
1133a. 

84.055C    Cooperative  Education 
Program — Research  Projects 

Purpose  of  Program:  To  provide  grants 
to  institutions  to  conduct  studies  to 
improve,  develop,  or  evaluate  methods 
of  cooperative  education  for  the  benefit 
of  the  cooperative  education  community 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs);  combinations 
of  IHEs;  and  public  and  nonprofit 
private  agencies  and  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  82,  85,  and  86; 
(b)  The  regulations  for  this  program  in 
34  CFR  parts  631  and  634. 

Project  Period:  Up  to  36  months. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  634.21(d)  the  Secretary  gives 
absolute  preference  to  applications  that 
meet  one  or  both  of  the  following 
priorities.  Under  34  CFR  75.105(c)(3)  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  one  or  both 
of  these  absolute  priorities: 

(a)  Longitudinal  studies  on  former 
cooperative  education  students  and  non- 
cooperative  education  students  to 
determine  the  relationship  between  the 
students'  cooperative  education  work 
experiences  and  one  or  more  of  the 
following: 

(1)  Initial  job  placement. 

(2)  Job  advancement. 

(3)  Long-term  earnings. 

(b)  Assessment  of  the  impact  of 
cooperative  education  on  college 
retention  rates  and  academic 
achievement  of  students  participating  in 
cooperative  education,  compared  to 
nonparticipants. 

For  Applications  or  Information 
Contact-  Dr.  John  E.  Bonas.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  3022,  ROB-3, 


Washington.  DC  20202-5251.  Telephone: 
(202)  708-9407. 

Program  Authority:  20  U.S.C.  1133. 
1133b. 

84.055D    Cooperative  Education 
Prograin — ^Training  and  Resource  Center 
Projects 

Purpose  of  Program:  To  provide  grants 
to  train  and  assist  individuals  who 
participate  in  or  are  planning  to 
participate  in  the  planning, 
estabUshment,  and  administration  of 
cooperative  education  projects. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs);  combinations 
of  IHEs;  and  public  and  nonprofit 
private  agencies  and  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  82,  85.  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  parts  631  and  635. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Dr.  John  E.  Bonas,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  3022,  ROB-3, 
Washington,  DC  20202-5251.  Telephone: 
(202)  708-9407. 

Program  Authority:  20  U.S.C.  1133. 
1133b. 

B4.094B    Patricia  Roberts  Harris 
Fellowships  Program— Graduate  and 
Professional  Study  Fellowships 

Purpose  of  Program:  To  provide  grants 
to  support  fellowships  for  graduate  and 
professional  studies  to  students  who 
demonstrate  financial  need  and  are  from 
groups  who  are  traditionally 
underrepresented  in  graduate  and 
professional  study  areas. 

Eligible  Applicants:  Institutions  of 
higher  education  as  defined  in  section 
1201(a)  of  the  Higher  Education  Act  of 
1965,  as  amended. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  82.  85.  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  649. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Dr.  Charles  H.  Miller,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  3022.  ROB-3. 
Washington,  DC  20202-5251.  Telephone: 
(202)  708-8395. 

Program  Authority:  20  U.S.C.  1134d- 
1134f 

84.097A    Law  School  Clinical 
Experience  Program 

Purpose  of  Program:  To  provide  grants 
to  establish  or  expand  programs  of 
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clinical  experience  for  students  in  the 
practice  of  law.  | 

Eligible  Appliaants:  Individual  law 
schools  that  have  been  accredited  by  a 
nationally  recognized  agency  approved 
by  the  Secretarya  and  combinations  and 
consortiums  of  accredited  law  schools. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  82,  85.  and  88; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  630. 

Priorities:  Undfer  34  CFR  75.105(c)(3) 
and  34  CFR  639.11.  the  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  both  ofjthe  following 
priorities.  Under  84  CFR  75.105(c)(3)  the 
Secretary  funds  linder  this  competition 
only  applications!  that  meet  both  of  these 
absolute  priorities 

(a)  Provide  leg^l  experience  in  the 
preparation  and  fcial  of  actual  cases, 
including  administrative  cases  and  the 
settlement  of  conpoversies  outside  the 
courtroom:  and    | 

(b)  Provide  seriice  to  persons  who 
have  difficulty  injgaining  access  to  legal 
representation,    f 

Supplementary  InformaUon:  The 
authorizing  statu^  for  the  program 
permits  the  Secretary  to  pay  up  to  90 
percent  of  the  cost  of  projects  at  law 
schools  (20  U.S.CJ  1134s(a)).  The 
program  regulations  permit  the 
Secretary  to  establish  annually  a  lower 
maximum  Federal  share  (34  CFR 
639.40(a)(2)).  The  Secretary  sets  the 
maximum  Federa|  share  at  50  percent 
for  fiscal  year  IS 

Project  Period:  Ijp  to  36  months. 

For  Applications  or  Information 
Contact:  Barbara  j.  Harvey.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  roo  n  3022.  ROB-3. 
Washington.  DC ;  0202-5251.  Telephone: 
(202)  708-7863. 

Program  Ajtho\ity:  20  U.S.C.  1134s- 
1134t. 

84.170A 
Program 

Purpose  ofProi  ram:  To  award 
fellowships  to  students  of  superior 
ability,  selected  on  the  basis  of 
demonstrated  acHievement  and 
exceptional  promise  for  graduate  study 
in  selected  fields  of  the  arts,  humanities, 
or  social  sciences^ 

Eligible  Applicants:  Students  who  are 
eligible  to  begin  of  have  begun  graduate 
study,  with  20  or  fewer  graduate 
semester  hours  at  the  time  of 
application. 

Applicable  Regulations:  (a)  The 
Education  Departlnent  General 
Administrative  Ragulations  (EDGAR)  in 
34  CFR  parts  74,  7p  (except  as  provided 
in  34  CFR  650.3(bl).  77.  82, 85  and  86;  and 


Jacob  J. 


Javits  Fellows 


JMI 


(b)  The  regulations  for  this  program  in 
34  CFR  part  650. 

Project  Period:  Up  to  48  months. 

For  Applications  or  Information 
Contact:  Dr.  Allen  P.  Cissell.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  3022.  ROB-3. 
Washington.  DC  20202-5251.  Telephone: 
(202)  708-9415. 

Program  Authority:  20  U.S.C.  1134h-k. 

84.116F  Fund  for  the  Improvement  of 
Fostsecondaiy  Education — Innovative 
Projects  for  Student  Community  Service 

Purpose  of  Program:  To  provide  grants 
to  support  projects  encouraging  students 
to  participate  in  community  service 
activities  in  exchange  for  educational 
services  or  financial  assistance  in  order 
to  reduce  the  debt  incurred  by  these 
students  for  attendance  at  institutions  of 
higher  education  (IHEs). 

Eligible  Applicants:  IHEs; 
combinations  of  IHEs;  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  82.  85  and 
86,  with  the  exceptions  noted  in  34  CFR 
630.4(b);  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  630. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  630.3Z- 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purpose  of  the 
Iimovative  Projects  for  Student 
Community  Service  Program  as 
referenced  in  34  CFR  630.11(c); 

(2)  Address  an  important  problem  or 
need; 

(3)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice;  and 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project  as 
evidenced  by.  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 


(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by,  for 
example — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 

the  proposed  project  beyond  the  period 

of  funding  (unless  the  project  would  be 

self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  ant^v 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of  the 
availability  of  other  funding  sources  for 
the  proposed  activities. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance, 
feasibility,  and  appropriateness.  Within 
each  of  these  criteria,  the  Secretary 
gives  equal  weight  to  each  of  the 
subcriteria.  In  applying  the  criteria,  the 
Secretary  first  analyzes  an  application 
in  terms  of  each  individual  criterion.  The 
Secretary  then  bases  the  Hnal  judgment 
of  an  application  on  an  overall 
assessment  of  the  degree  to  which  the 
applicant  addresses  all  selection 
criteria. 

Project  Period:  12  to  24  months. 

For  Applications  and  Information 
Contact-  FIPSE.  400  Maryland  Avenue, 
SW..  room  3100,  ROB-3.  Washington. 
DC  20202-5175.  Telephone  (202)  708- 
5750. 

Program  Authority:  20  U.S.C.  1135e- 
1135e-2. 

84.1160    Fund  for  the  Improvement  of 
Postsecondary  Education — Practitioner 
Scholars  (Invitational  Priority:  Lecture 
Series) 

Purpose  of  Program:  To  provide  grants 
to  improve  postsecondary  education  and 
educational  opportunities. 

Eligible  Applicants:  Institutions  of 
postsecondary  education;  combinations 
of  institutions  of  postsecondary 
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education;  and  other  public  and  private 
educational  institutions  and  agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80.  82.  85.  and 
86.  with  the  exceptions  noted  in  34  CFR 
630.4(b];  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  630. 

Priorities: 

Absolute  Priority.  Under  34  CFR 
75.105(c)(3)  and  34  CFR  630.11(b)(5)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  would  support  efforts  by 
postsecondary  educational  practitioners 
to  contribute  to  knowledge  about 
postsecondary  education  by  producing  a 
document  or  other  product  or  by 
engaging  in  an  activity  designed  to  share 
the  practitioner's  knowledge  with 
others. 

Invitational  Priority.  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the  following 
invitational  priority.  However,  under  34 
CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Projects  to  develop  and  present 
lectures  on  key  issues  in  postsecondary 
education  at  conferences  and 
educational  institutions. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purposes  of  the   ' 
Practitioner  Scholars  competition,  as 
explained  in  the  Absolute  Priority 
section  of  this  notice;  and 

(2)  Address  an  important  problem  or 
need. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which  the 
applicant  is  capable  of  carrying  out  the 
proposed  project,  as  evidenced  by — 

(1)  The  adequacy  of  resources, 
including  money,  personnel  facilities, 
equipment,  and  suppUes;  and 

(2)  The  qualifications  of  key  personnel 
who  would  conduct  the  project. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance  and 
feasibility.  Within  each  of  these 
critieria,  the  Secretary  gives  equal 


weight  to  each  of  the  subcriteria.  In 
applying  the  criteria,  the  Secretary  first 
analyzes  an  application  in  terms  of  each 
individual  criterion.  The  Secretary  then 
bases  the  final  judgment  of  an 
application  on  an  overall  assessment  of 
the  degree  to  which  the  applicant 
addresses  all  selection  criteria. 

Project  Period:  Up  to  12  months. 

For  Applications  or  Information 
Contact:  Brian  Lekander,  FIPSE.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  3100.  ROB-3, 
Washington,  DC  20202-5175.  Telephone: 
(202)  70a-5750. 

Program  Authority:  20  U.S.C.  1135- 
1135a-3. 

84.116K    Fund  for  the  Improvement  of 
Postsecondary  Education— Special 
Focus  Competition  (Invitational  Priority: 
Projects  in  Science  and  the  Humanities) 

Purpose  of  Program:  To  provide  grants 
to  improve  postsecondary  education  and 
educational  opportunities. 

Eligible  Applicants:  Institutions  of 
postsecondary  education;  combinations 
of  institutions  of  postsecondary 
education;  and  otiier  public  and  private 
educational  institutions  and  agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74. 75. 77,  79, 80,  82, 85,  and 
88,  with  the  exceptions  noted  in  34  CFR 
630.4(b);  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  630. 

Priorities: 

Absolute  Priority.  Under  34  CFR 
75.105(c)(3)  and  34  CFR  630.11(b)(1)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  addressing  a  particular 
problem  area  or  improvement  approach 
in  postsecondary  education. 

Invitational  Priority.  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the  following 
invitational  priority.  However,  under  34 
CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Projects  supporting  the  development 
of  courses  or  curricula  that  link  science, 
social  science,  and  the  humanities. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  learning  in  essential 


academic  subjects  by  determining  the 
extent  to  which  it  would — 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(3)  Involve  learner-centered 
improvements;  ■ 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(5)  Increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by.  for 
example — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 

the  proposed  project  beyond  the  period 

of  funding  (unless  the  project  would  be 

self-terminating):  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance, 
feasibility,  and  appropriateness.  Within 
each  of  these  criteria,  the  Secretary 
gives  equal  weight  to  each  of  the 
subcriteria.  In  applying  the  criteria,  the 
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Up  to  36  months. 
or  Information 
likander.  HPSE,  U.S. 
E  iucation.  400  Maryland 
ro  >m  3100.  ROB-3, 

20202-5175.  Telephone: 

Authority:  20  U.S.C.  1135- 


Secretary  first 
in  terms  of  each 
Secretary  then 
of  an  applicati 
assessment  of 
applicant 
criteria. 

Project  Period 

For  Applicatio  ns 
Contact:  Brian 
Department  of 
Avenue,  SW 
Washington,  DC 
(202)  708-5750 

Program 
1135a-3. 

84.183A    Dnig  lyeventioo  Programs  in 
Higher  Educatioi  i — Institudon-Wide 
Program 

Purpose  ofPrdjgram:  To  provide  grants 
to  develop,  imp!)  ment,  operate,  and 
improve  drug  ab  ise  education  and 
prevention  progr  ims  for  students 
enrolled  in  instit  itions  of  higher 

Grants  under  the 
Institution- Wide 'Program  competitions 
support  comprehensive,  institution-wide 
programs  designed  to  prevent  or 
eliminate  students'  use  of  illegal  drugs 
and  abuse  of  other  drugs  and  alcohol, 
including  activities  whose  direct  or 
indirect  purposeis  to  train  students, 
faculty,  and  stafl  in  drug  abuse 
education  and  pgevention. 

Eligible  Applicants:  IHEs;  and 
consortia  of  I 

\ulations:  (a)  The 

lent  General 
Regulations  (EDGAR)  in 
75,  77.  81,  82.  85,  and  88; 
lations  for  this  program 


^ria:  In  evaluating 
mts  under  this 
ion,  the  Secretary  uses 
eria  in  34  CFR 


Applicable  Re 
Education  Depa 
Administrative  1 
34  CFR  parts  74, 
and  (b)  The  reg 
in  34  CFR  part  B"^ 

Selection  Crit 
applications  for  j 
program  compet^ 
the  selection  crit 
612.23(c)(1). 

The  program  regulations  in  34  CFR 
612^(b)  provida  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competi^on  the  Secretary 
distributes  the  1^  points  as  follows: 

Methods  and  Management  plan  (34 
CFR  612.23(c)(l)Ki)).  Five  pointe  are 
added  to  this  criterion  for  a  possible 
total  of  20  pointa 

Evaluation  (34ICFR  612.23(c)(l)(v)). 
Five  points  are  aidded  to  this  criterion 
for  a  possible  total  of  15  points. 

Organizational  commitment  (34  CFR 
612.23(c)(l)(vii))JFive  points  are  added 
to  this  criterion  ^r  a  possible  total  of  20 
points. 

Project  Periodi  24  months. 

For  Applicatio  ns  or  Information 
Contact  Dr.  Ronbld  B.  Bucknam,  FY 
ig92-A  Competii  ion,  U.S.  Department  of 


JMI 


Education,  400  Maryland  Avenue,  SW., 
room  3100.  ROB-3,  Washington,  DC 
20202-5175.  Telephone:  (202)  708-5757  or 
(202)  708-5750. 
Program  Authority:  20  U.S.C  3211. 

84.183B    Drug  Prevention  Programs  in 
Higher  Education — Special  Focus 
Program  Competition:  National  College 
Student  Organizational  Network 
Program 

Purpose  of  Program:  To  provide  grants 
to  develop,  implement,  operate,  and 
improve  drug  abuse  education  and 
prevention  programs  for  students 
enrolled  in  institutions  of  higher 
education  (IHEs). 

Eligible  Applicants:  IHEs:  and 
consortia  of  IHEs. 

Note:  Because  only  IHEs  and  consortia  of 
IHEs  are  eligible  to  receive  awards  under  this 
competition,  an  interested  national  college 
student  network  or  organization  must  be 
sponsored  by  an  IHE.  The  UlE  will  serve  as 
both  the  applicant  and  grantee. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  81.  82.  85.  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  612. 

Priority:  Under  34  CFR  75.105(c)(3).  34 
CFR  612.21(c)(1),  and  34  CFR 
612.21(c)(2)(ii)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  apphcations  that  meet  this  absolute 
priority: 

Applications  proposing  the 
development  and  implementation  of 
projects  (a)  conducted  in  conjunction 
with  national  college  student  networks 
or  organizations  and  (b)  addressing  one 
or  more  specific  approaches  or  problem 
areas  related  to  drug  abuse  education 
and  prevention  for  students  enrolled  in 
IHEs. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  selection  criteria  in  34  CFR 
&12.23(c)(2)(ii). 

The  program  regulations  in  34  CFR 
612.22(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Design  (34  CFR  612.23(c)(2)(ii)(A)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  25  points. 

Organizational  commitment  (34  CFR 
612.23(c)(2)(ii)(F)).  Ten  points  are  added 
to  this  criterion  for  a  possible  total  of  20 
points. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Lavona  M.  Grow.  FY  1992-B 


Competition.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3100.  ROB-3.  Washington.  DC 
20202-5175.  Telephone:  (202)  708-4850  or 
(202)  708-5750. 
Program  Authority:  20  U.S.C.  3211. 

84.183D    Drug  Prevention  Programs  in 
Higher  Education — Special  Focus 
Program  Competition:  Specific 
Approaches  to  Prevention  Projects 
(Invitational  Priority:  Higher  Eiducation 
Consortia  for  Drug  Prevention) 

Purpose  of  Program:  To  provide  grants 
to  develop,  implement,  operate,  and 
improve  drug  abuse  education  and 
prevention  programs  for  students 
enrolled  in  institutions  of  hi^^er 
education  (IHEs). 

Eligible  Applicants:  IHEs;  and 
consortia  of  IHEs. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  81.  82.  85,  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  612. 

Priorities: 

Absolute  Priority.  Under  34  CFR 
75.105(c)(3)  and  34  CFR 
612.21(c](2](iii](B)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  apphcations  that  meet  this  absolute 
priority: 

Projects  designed  to  develop. 
implement,  operate,  or  improve 
programs  that  concentrate  on  specific 
approaches  to  the  prevention  of  drug  use 
or  alcohol  abuse. 

Invitational  Priority.  Within  the 
absolute  priority  in  this  notice,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  under  34 
CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Applications  proposing  to  develop, 
implement,  operate,  or  improve  higher 
education  consortia  for  drug  prevention. 

Applicants  are  invited  to  propose 
consortia  arrangements  to  assist  either 
(a)  local  IHE  drug  abuse  prevention 
professionals  or  (b)  IHE  chief  executive 
officers  and  other  senior  administrators. 
In  such  arrangements,  participants 
would  be  expected  to  meet  monthly  to 
work  toward  the  development, 
improvement,  and  implementation  of 
their  own  comprehensive,  institution- 
wide  programs  of  drug  education  and 
prevention  activities  and  services. 

Selection  Criteria:  In  evaluating 
applications  for  Specific  Approadies  to 
Invention  grants,  the  Secretary  uses  the 
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selection  criteria  in  34  CFR 
ei2.23(c)(2KiH). 

The  program  regulation*  in  34  CFR 
612.22(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretaiy 
distributes  the  15  points  as  follows: 

Need  (34  CFR  612.23(c)(2)(iii)(A)).  Five 
points  are  added  to  this  criterion  for  a 
possible  total  of  20  points. 

Methods  and  management  plan  (34 
CFR  612.23(c)(2)(iii)(C)).  Five  pointe  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Evaluation  (34  CFR 
612.23(c)(2){iii)(E)).  Five  points  are 
added  to  this  criterion  for  a  possible 
total  of  15  points. 

Project  Period:  24  months. 

For  Applications  or  Information 
Contact:  William  M.  Bums.  FY  1992-0 
Competition,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3100.  ROB-3.  Washington.  DC 
20202-5175.  Telephone:  (202)  708-9916  or 
(202)  708-5750. 

Program  Authority:  20  U.S.C.  3211. 

84.183E    Drug  Prevention  Programs  in 
Higher  Education — Analysis  and 
Dissemination  Program  Competitiens: 
Dissemination  of  Successful  Pro|ects 

Purpose  of  Program:  To  provide  grants 
to  develop,  implement,  operate,  and 
improve  drug  abuse  education  and 
prevention  programs  for  students 
enrolled  in  institutions  of  higher 
education  (IHEs).  Grants  under  Analysis 
and  Dissemination  Program 
competitions  support  projects  to  analyze 
and  disseminate  successful  project 
designs,  policies,  and  results  of  projects 
supported  under  Institution-Wide 
Program  competitions  and  Special  Focus 
Program  competitions. 

Eligible  Applicants:  IHEs;  and 
consortia  of  IHEs. 

Note:  Under  34  CFR  012.2(d)  eligibility 
under  this  Analysis  and  Dissemination 
Program  competition  is  limited  to  current  or 
former  recipients  of  awards  under  an 
Institution-Wide  Program  competition  or  a 
Special  Focus  Program  competition. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77, 81,  82.  85,  and  88; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  612. 

Priorities: 

Absolute  Priority.  Under  34  CFR 
75.105(c)(3]  and  34  CFR  612.21(d)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 


Projects  designed  to  disseminate 
successful  project  designs,  policies,  and 
results  of  projects  supported  under 
Institution- Wide  Program  competitions 
or  Special  Focus  Program  competitions. 
Under  34  CFR  75.105(c)(3)  the  Secretary 
funds  under  this  competition  only 
applications  that  meet  this  absolute 
priority. 

Invitational  Priorities.  Within  the 
absolute  priority  in  this  notice,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  both  of  the 
following  invitational  priorities. 
HoMfever.  under  34  CFR  75.105(c)(1)  an 
apptication  that  meets  one  or  both  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1.  Applications 
by  former  recipients  of  grants  under 
Institution-Wide  Pro-am  competitions 
proposing  to  disseminate,  and  assist 
others  in  the  implementation  of.  each 
former  recipient's  own  successful 
Institution- Wide  project  for  which 
departmental  assistance  has  ended. 

Invitational  Priority  2.  Applications 
by  former  recipients  of  grants  under 
Institution- Wide  Program  competitions 
proposing  to  disseminate  information  on 
a  specific  successful  approach  or  type  of 
activity,  examples  of  which  have  been 
selected  from  Institution-Wide  projects 
for  which  departmental  assistance  has 
ended.  Information  would  be 
disseminated  to  (a)  IHEs,  (b)  one  or 
more  higher  education  associations  or 
other  national  associations,  or  (c)  both 
(a)  and  (b). 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  the 
Ainalysis  and  Dissemination  Program, 
the  Secretary  uses  the  selection  criteria 
in  34  CFR  612.23(c)(3). 

The  program  regulations  in  34  CFR 
612.22(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Design  (34  CFR  612.23(c)(3Ki)).  Five 
points  are  added  to  this  criterion  for  a 
possible  total  of  35  points. 

Key  personnel  (34  CFR 
612.23(c)(3)(iii)).  Five  points  are  added  to 
this  criterion  for  a  possible  total  of  20 
points. 

Evaluation  (34  CFR  ei2.23{cK3)(iv)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  15  points. 

Project  Period:  2A  months. 

Far  Applications  or  Information 
Contact  Donald  R.  Fischer,  FY  1992-E 
Competition,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW„ 
room  3100.  R0&-3.  Washington.  DC 
20202-5175.  Telephone:  (202)  708-5771  or 
(202)  708-5750. 


Program  Authority:  20  U.S.C.  3211. 

84.183F    Drug  PreventioD  Programs  in 
Higher  Education — Analysis  and 
Disseminatioa  Program  Competitions: 
Analysis  Projects 

Purpose  of  Program:  To  provide  grants 
to  develop,  implement,  operate,  and 
improve  drug  abuse  education  and 
prevention  programs  for  students 
enrolled  in  institutions  of  highCT 
education  (IHEs).  Grants  under  Analysis 
and  Dissemination  Program 
competitions  support  projects  to  analyze 
and  disseminate  successful  project 
designs,  policies,  and  results  of  projects 
supported  under  Institution-Wide 
Program  competitions  and  Special  Focus 
Program  competitions. 

Eligible  Applicants:  IHEs;  and 
consortia  of  IHEs. 

NotK  Under  34  CFR  612J(d)  eligibility 
under  this  Analysis  and  DitaaniiiatiiMi 

Program  competition  is  limited  to  current  or 
former  recipients  of  awards  under  an 
Institution-Wide  Program  competition  or  a  . 
Special  Focus  Program  competition. 

Applicable  Regulations:  (a)  The 
Education  Departmental  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77, 81.  82.  85,  and  88: 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  612. 

Priorities:  

Absolute  Priority.  Under  34  CFR 
75.105(c)(3)  and  34  CFR  612.21(d)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  designed  to  analyze 
successful  project  designs,  policies,  and 
results  of  projects  supported  under 
Institution-Wide  Program  competitions. 

Invitational  Priorities.  Within  the 
absolute  priority  in  this  notice,  the 
Secretary  is  particulariy  interested  in 
applications  that  meet  one  or  both  of  the 
following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  both  of 
these  invitational  priorities  does  not 
receive  competitive  or  absohite 
preference  over  otfjer  applicationr 

Invitational  Priority  1.  Applications 
by  current  or  former  recipients  of  grants 
under  Institution-Wide  Program 
competitions  proposing  to  analyze  the 
direct  and  indirect  impacts  of  all  FY 
1989  Institution- Wide  projects  for  which 
departmental  assistance  has  ended. 

Invitational  Priority  2.  Applications 
by  current  or  former  recipients  of  grants 
under  Institution- Wide  Program 
competitions  proposing  to  analyze 
special  topics  or  issues  related  to  the 
effectiveness  of  Institution-Wide 


JMI 
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projects,  exatnph  is  of  which  have  been 
selected  from  Ins  titution-Wide  projects 
for  which  Departjnental  assistance  has 
ended. 

Selection  Crite  ria:  In  evaluating 
applications  for  j  rants  under  the 
Analysis  and  Dissemination  Program, 
the  Secretary  use  s  the  selection  criteria 
in  34  CFR  612.23(  :)(3). 

The  program  rgguiafions  in  34  CFR 
612.22(b)  provide  that  the  Secretary  may 


award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Key  personnel  (34  CFR 
612.23(c)(3)(iii)).  Ten  points  are  added  to 
this  criterion  for  a  possible  total  of  25 
points. 

Evaluation  (34  CFR  612.23(c){3)(iv)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  15  points. 


Project  Period:  Up  to  24  months. 

For  Applications  or  Information 
Contact-  Dr.  Ronald  B.  Bucknam,  FY 
1992-F  Competition,  U.S.  Department  of- 
Education,  400  Maryland  Avenue,  SW.. 
room  3100,  ROB-3.  Washington,  DC 
20202-5175.  Telephone:  (202)  708-5757  or 
(202)  708-5750. 

Program  Authority:  20  U.S.C.  3211. 


Chart  6.— Office  of  Special  Education  and  Rehabilitative  Services 
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avg.  size  ol 
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Office  of  Special  Education  Programs 


84  029M  Parent  Traini^  and  Information  Centers' 

A«  other  programs  ha>4e  been  announced  or  are  to  be  announced  at  a  later  date.  (See  Chart  1). 


AH  programs  have  bee  i  announced  or  are  to  be  announced  at  a  later  date.  (See  Chart  1). 


84.1 29T    Experimenta  artd  Innovative  Training.. 


national  Institute  on  Disability  and  Rehabilitation  Researcti 


Rehabilitation  Services  Administration 


9/27/91 


11/21/91 


1/21/92 


$80,000-120,000. 


$100,000 


'  An  announceme  it  for  this  program  appears  in  a  separate  notice  in  this  issue  of  tfie  Feocral  Register. 


84.129T    Experinlental  and  Innovative 
Training 

Purpose  ofProi  ram:  To  support  pilot 
projects  that  devc  lop  new  types  of 
training  program^  for  rehabilitation 
personnel  or  that  develop  new  and 
improved  method*  of  training 
rehabilitation  per  lonnel. 

Eligible  Applia  ints:  State  agencies; 
and  other  public  <  r  nonprofit  agencies 


and  organizations,  including  institutions 
of  higher  education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  387. 

Project  Period:  Up  to  36  months. 


For  Applications  or  Information 
Contact:  Bruce  Rose,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3332,  Switzer  Building. 
Washington.  DC  20202-2649.  Telephone: 
(202)  732-1347  to  request  an  application; 
(202)  732-1325  to  receive  further 
information. 

Program  Authority:  29  U.S.C.  774. 


Chart  7.— Office  of  Vocational  and  Adult  Education 


CFD  k  No.  and  name 


84.101C    NativeHawsian  Vocational  Education  Program. 


Applications 
available 


1/2/92 


Application 
deadline  date 


4/15/92 


Deadline  for 
intergovern- 
mental review 


6/15/92 


Estimated  range  of 
awards 


N/A 


Estimated 

avg.  size  of 

awards 


$2,220,800 


Estimated 
No.  of 
awards 


84.101C    Native  Hawaiian  Vocational 
Education  Progran 

Purpose  of  Prog  ram:  The  Native 
Hawaiian  Vocati(  nal  Education 


Program  provides 


financial  assistance  to 


projects  that  prov  de  vocational 
education  for  the  penefit  of  native 
Hawaiians. 

Eligible  Applicc  nts:  Organizations 
that  primarily  ser  re  and  represent 
native  Hawaiians  and  that  are 
recognized  by  tiie  Governor  of  the  State 
of  Hawaii. 

Applicable  Reg  ilations:  (a)  The 
Education  Depart  nent  General 
Administrative  R«  gulaUons  (EDGAR)  in 
34  CFR  parts  74,  7  5,  77.  79,  80.  81,  82,  85. 


and  86;  and  (b)  The  regulations  for  this 
program  is  34  CFR  part  410. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  410.31. 

The  program  regulations  in  34  CFR 
410.30(b)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Plan  of  operation  (34  CFR  410.31(b)). 
Fifteen  points  are  added  to  this  criterion 
for  a  possible  total  of  35  points. 

Project  Period:  Up  to  12  months. 


For  Applications  or  Information 
Contact:  Kate  Holmberg,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4512,  Mary  E. 
Switzer  Building,  Washington,  DC 
20202-7242.  Telephone:  (202)  732-2363. 

Program  Authority:  20  U.S.C.  2313(c). 

Invitation  To  Comment 

The  Secretary  welcomes  comments 
and  suggestions  for  improving  the 
annual  combined  application  notice. 

Please  direct  any  comments  and 
suggestions  to  Steven  N.  Schatken, 
Assistant  General  Counsel  for 
Regulations.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 


Fedenfl  Regtot6r  /  Vol  56.  No.  181  /  W^nesfliiV.  '^pfembef  18.^91  /  T^bfites 47^^ 


(room  4091,  FOB-6),  Washington.  DC 
20202-21ia 

Dated:  Seplembcrll.  1991. 
Lunar  Aiaxandar. 
Secretary  of  EduaHion. 

Appendix 

Intergovernmental  Review  of  Federal 
Programs 

This  appendix  applies  to  each 
program  that  is  subject  to  the 
requirements  of  Executive  Orxler  12372 
(Intergovernmental  Review  of  Federal 
Programs]  and  the  regulations  in  34  CFR 
part  79. 

The  ob)ective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  reljnng  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  1Z372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  of  those 
States  under  the  Executive  order.  A 
listing  containing  the  Single  Point  of 
Contact  for  each  State  is  included  in  this 
appendix. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  EO  12372 — 
CFDA#  (commenter  must  insert 
number-^induding  sufHx  letter,  if  any), 
U.S.  Department  of  Education,  room 
4161.  400  Mai-yland  Avenue,  SW., 
Washington,  DC  20202-0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPLICA  TIONS  TO  THE 
ABOVE  ADDRESS. 


State  Single  Points  of  Contact 

Alabama 

Mrs.  Moncell  Thomell,  State  Single  Point  of 
Contact,  Alabama  Department  of  Economic  & 
Community  Affairs,  3465  Norman  Bridge 
Road.  Post  Office  Box  250347.  Montgomery. 
Alabama  3ei2&-0347.  Telephone  (206)  204- 
8905. 

Arizona 

Ms.  Janice  Dunn.  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315. 

Arkansas 

Mr.  Joseph  Gillespie,  Manager.  State 
Clearinghouse,  Office  of  intergovernmental 
Service,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock. 
Arkansas  72203,  Teiephooe  (501)  371-1074. 

Calif oniia 

Glenn  Stober.  Grants  Coordinator,  Office 
of  Planning  and  Research,  1400  Tenth  Street 
Sacramento,  California  95814.  Telephone 
(916)  323-7480. 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government.  1313  Sherman  Street  Room  52a 
Denver,  Colorado  60203,  Telephone  (303)  866- 
2156. 

Connecticut 

Policy  Development  and  Planning  Division, 
Comprehensive  Planning  Division.  80 
Washington  Street,  Hartford,  Connecticut 
06106-4459.  Telephone  (203)  566-34ia  Attn: 
Richard  Symonds. 

Delaware 

Francine  Booth.  State  Single  Point  of 
Contact  Executive  Department  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  739-3328. 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of 
Contact,  Executive  Office  of  the  Mayor, 
Office  of  intergovernmental  Relations,  Room 
416,  District  Building,  1350  Pennsylvania 
Avenue.  NW..  Washington,  D.C.  20004, 
Telephone  (202)  727-0111. 

Florida 

Janice  L  Alcott,  Director,  Florida  State 
Clearinghouse,  Executive  Office  of  the 
Governor,  Office  of  Planning  and  Budgeting, 
The  Capitol.  Tallahassee,  Florida  32399-0001, 
Telephone  (904)  488-8114. 

Georgia 

Charles  H.  Badger,  Administrator,  Georgia 
State  Clearinghouse,  270  Washington  Street 
SW.,  Atlanta,  Georgia  30334,  Telephone  (404) 
656-3855. 
Hawaii 

Mary  Lou  Koayashi,  Planning  Program 
Manager,  Office  of  State  Planning,  Office  of 
the  Governor,  State  Capitol — Room  406, 
Honolulu,  Hawaii  96813.  Telephone  (808)  548- 
5893,  FAX  (808)  548-6172. 

Illinois 

Tom  Berkshire,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  State  of 


Illinoifl,  SpringfiekL  niinoit  82706.  Teiephont 
(217)  782-8839. 

Indiana 

Frank  Sullivan,  Budget  Director,  State 
Budget  Agency,  212  State  House. 
Indianapolis,  Indiana  46204,  Telephone  (317) 
232-S6ia 

Iowa 

Steven  R.  McCann,  Division  for  Coaununity 
Progress,  Iowa  Department  of  Economic 
Development  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone  (515)  281- 
3725. 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government  Kentucky 
State  Clearinghouse,  2nd  Floor  Capital  Plaza 
Tower,  Frankfort,  Kentucky  40601,  Telephone 
(502)  564-2382. 

Maine 

State  Single  Point  of  Contact,  Attn:  Joyce 
Benson.  State  Planning  Office,  State  House 
Station  #3a  Augusta.  Maine  04333. 
Telephone  (207)  289-3261. 

Maryland 

Mary  Abrams,  Director,  Maryland  State 
Gearinghouse,  Department  of  State  Planning, 
301  West  Preston  Street  Baltimore,  Maryland 
21201-2365,  Telephone  (301)  225-449a 

Massachusetts 

State  Single  Point  of  Contact  Attn:  Beverly 
Boyle,  Executive  Office  of  Communities  ft 
Development  100  Cambridge  Street,  Room 
1803,  Boston,  Massachusetts  02202. 
Telephone  (617)  727-7001. 

Michigan 

Milton  O.  Waters,  Director  of  Operations, 
Midiigan  Neighborhood  Builders  Alliance. 
Michigan  Department  of  Commerce, 
Telephone  (517)  373-7111. 

Please  direct  Correspondence  to:  Manager, 
Federal  Project  Review,  Michigan 
Department  of  Commerce.  Michigan 
Neighborhood  Builders  Alliance,  P.O.  Box 
30242,  Lansing,  Michigan  48909.  Telephone 
(517)  373-8223. 

Mississippi 

Cathy  Mallefte,  Qearinghouse  Officer, 
Department  of  Finance  and  Administration, 
Office  of  Policy  Development.  421  West 
Pascagoula  Street,  Jackson,  Mississippi  38203. 
.  Telephone  (001)  960-4280. 

Missouri 

Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
Division  of  General  Services.  P.O.  Box  809, 
Room  430,  Truman  Building,  )efferson  City, 
Missouri  65102,  Telephone  (314)  751-4834. 

Montana 

Deborah  Stanton.  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning.  Capitol  Station,  Room 
202— State  Capitol.  Helena.  Montana  59620, 
Telephone  (406)  444-5522. 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson  City, 
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Nevada  897ia 
Attention:  fohn  B 
Coordinator. 


Telephone  (702)  885-4420. 
Walker.  Clearinghouse 


New  Hampshire 

|ef£rey  H.  Taylc 
OiTice  of  State  Pit  nning. 
Intergovemmenta 
Bieber,  2Vi  Beacofi 
Hampshire  03301 


New  Jersey 

Richard  J.  Perth , 
Community  Resoi  rces, 
Community  AfTaii  s, 
Jersey  08625-0814 

Please  direct  co  rre 
questions  to:  Andrew 
Review  Process, 
Resources.  CN  8l4. 
Jersey  08625-0814 

New  Mexico 


F«. 


r.  Director.  New  Hampshire 
Attn: 

Review  Process/James  E. 

Street,  Concord.  New 
Telephone  (603)  271-2155. 


Director.  Division  of 
Department  of 
CN  803.  Trenton.  New 
Talephone  (609)  292-6613. 
spondence  and 
J.  Jaskolka.  State 
ivision  of  Community 
Room  609.  Trenton,  New 
Telephone  (609)  292-9025. 


State  Budget 
190,  Bataan  Memorial 
New  Mexico  87503, 
8*7-3840.  FAX  (505)  827- 


Clearinghouse.  Division  of 
I  ^pitol.  Albany,  New  York 
518)  474-1605. 


Aurelia  M.  San(  loval 
Division.  DFA.  Ropm 
Building,  Santa 
Telephone  (505) 
3006. 

New  York 

New  York  State 
the  Budget.  State 
12224,  Telephone 

North  Carolina 

Mrs.  Chrys  Bag  ett.  Director, 
Intergovemmenta  Relations,  N.C. 
Department  of  Ac|ninistration,  116  W.  Jones 
Street,  Raleigh.  N()rth  Carolina  27611. 
Telephone  (919) ; 

North  Dakota 

William  Robinsfcn,  State  Single  Point  of 
Contact,  Office  of  Intergovernmental  Affairs, 
Office  of  Manageitient  and  Budget  14th  Floor, 
State  Capitol.  Bismarck,  North  Dakota  58505. 
Telephone  (701)  2|4-2094. 

Ohio 


11  If  I  111  \.^ai\j 

|7|3-0499. 


Larry  Weaver, 
Contact,  State/Fe^i 
State  Clearinghouse, 
Management  30 
Floor.  Columbus, 
(614)  466-069a 

Oklahoma 


!  tate  Single  Point  of 
eral  Funds  Coordinator, 
,  Office  of  Budget  and 
Broad  Street  34th 
)hio  43266-0411,  Telephone 


last] 


Stale 


Don  Strain, 
Oklahoma 
of  Federal 
Broadway 
Oklahoma  73116. 


Single  Point  of  Contact 
Department  of  Commerce,  Office 
Assists  nee  Management  6601 
Extensi  on,  Oklahoma  City, 

Telephone  (405)  843-9770. 


Oregon 

Attn:  Delores  Streeter.  State  Single  Point  of 
Contact  Intergovernmental  Relations 
Division.  State  Clearinghouse.  155  Cottage 
Street  NE.,  Salem.  Oregon  973ia  Telephone 
(503)  373-1998. 

Pennsylvania 

Charles  Griffith.  Council  Executive 
Director,  Pennsylvania  Intergovernmental 
Council,  P.O.  Box  11880.  Harrisburg. 
Pennsylvania  17108,  Telephone  (717)  783- 
3700. 

Rhode  Island 

Daniel  W.  Varin.  Associate  Director. 
Statewide  Planning  Program,  Department  of 
Administration,  Division  of  Planning.  285 
Melrose  Street  Providence.  Rhode  Island 
02907.  Telephone  (401)  277-2656. 

Please  direct  corres|>ondence  and 
questions  to:  Review  Coordinator,  Office  of 
Strategic  Plaiming. 

South  Carolina 

Danny  L  Cromer,  State  Single  Point  of 
Contact  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street  Room  477, 
Columbia,  South  Carolina  29201.  Telephone 
(803)  734-0493. 

South  Dakota 

Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500  East 
Capitol,  Pierre.  South  Dakota  57501. 
Telephone  (605)  773-3212. 

Tennessee 

Charles  Brown.  State  Single  Point  of 
Contact,  State  Planning  Office,  500  Charlotte 
Avenue,  309  John  Sevier  Building,  Nashville. 
Tennessee  37219,  Telephone  (615)  741-1676. 
Texas 

Tom  Adams,  Governor's  Office  of  Budget 
and  Planning.  P.O.  Box  12428,  Austin,  Texas 
78711,  Telephone  (512)  463-177a 

Utah 

Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget  ATTN:  Carolyn  Wright 
Room  116  SUte  Capitol  Salt  Lake  City.  Utah 
84114.  Telephone  (801)  53&-153S. 

Vermont 

Bernard  D.  Johnson,  Assistant  Director. 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building,  109  SUte  Street 
Montpelier.  Vermont  05602,  Telephone  (802) 
828-332& 


Washington 

Marilyn  Dawson,  Washington 
Intergovernmental  Review  Process. 
Department  of  Community  Development  9th 
and  Columbia  Building.  Mail  Stop  GH-51. 
Olympia,  Washington  98504-4151.  Telephone 
(206)  753-497& 

West  Virginia 

Fred  Cutlip.  Director,  Community 
Development  Division,  Governor's  Office  of 
Community  and  Industrial  Development 
Building  #8.  Room  553,  Charleston.  West 
Virginia  25305.  Telephone  (304)  348-4010. 

Wisconsin 

William  C  Carey.  Federal/State  Relations. 
IGA  Relations.  101  South  Webster  Street 
P.O.  Box  7864.  Madison.  Wisconsin  53707. 
Telephone  (608)  266-1741. 

Mease  direct  correspondence  and 
questions  to:  William  C.  Carey.  Section  Chief. 
Federal/State  Relations  Coordinator. 
Wisconsin  Department  of  Administration, 
Telephone  (608)  266-0267. 

Wyoming 

Ann  Redman.  State  Single  Point  of  Contact 
Wyoming  State  Clearinghouse.  State 
Planning  Coordinator's  Office.  Capitol 
Building.  Cheyenne.  Wyoming  82002. 
Telephone  (307)  777-7574. 

Territories 

Guam 

Michael  J.  Reidy,  Director.  Bureau  of 
Budget  and  Management  Research.  Office  of 
the  Governor.  P.O.  Box  2950.  Agana.  Guam 
968ia  Telephone  (671)  472-2285. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact  Planning  and 
Budget  Office,  Office  of  the  Governor. 
Saipan.  CM,  Northern  Mariana  Islands  96950. 

Puerto  Rico 

Patria  Custodio/Isreal  Soto  Marrero, 
Chairman/Director.  Puerto  Rico  Planning 
Board,  Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444. 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget  Nos.  32  &  33 
Kongens  Gade.  Charlotte  Amalie.  V.I.  00802. 
Telephone  (809)  774-075a 
[FR  Doc.  91-20191  Filed  9-17-91;  8:45  am) 
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DEPARTMENT  Of  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services,  Office  of 
Special  Education  Programs 

(CFDA  No.  B4.029MI 

Applications  for  Mew  Awards  Under 
Itte  Training  Personnel  for  the 
Education  of  Individuals  With 
Disabilities  for  Fiscal  Year  1992— 
Parent  Training  and  Information 
Centers 


i 


unless  the  amoun 
by  statute  or  regu 
This  announce! 
section  631(c]  of 
Disabilities  Educ< 
Technical  amend 


Note  to  Applicant 

This  notice  is  a  fcomplete  application 
package.  The  noti^  contains 
information,  application  forms  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

The  estimates  ot  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Edscation  to  a  specific 
level  of  funding  or]  number  of  grants, 

is  otherwise  specified 
tion. 

ent  is  based  on 
e  Individuals  with 
ion  Act  (IDEA), 
ents  to  the 
regulations  for  all  the  IDEA 
discretionary  grant  programs,  including 
34  CFR  part  316— Parent  Training  and 
Information  Centers,  are  currently  being 
made  by  the  Depa|iment  to  incorporate 
the  1990  statutory  changes.  Therefore, 
applicants  should  Submit  their 
applications  based  on  tiw  revised 
legislation.  This  prority  supports  the 
AMERICA  2000  Education  strategy  to 
make  our  commui^ties  places  where 
learning  can  happen.  These  communities 
strive  to  have  par^ta  and  others  work 
together  to  meet  tne  educational  needs 
of  all  children.       ' 

Purpose  of  Pwyato 

This  priority  supports  grants  through  a 
separate  competition  to  private 
nonprofit  organizajtions  for  the  purpose 
of  providing  trainibg  and  information  to 
parents  of  infants,  toddlers,  children, 
and  youth  with  dijabiiities  and  persons 
who  work  with  patents  to  enable  such 
individuals  to  participate  more 
effectively  with  pijofessionals  in  meeting 
the  educational  naeds  of  children  with 
disabilities.  Such  grants  shall  be 
designed  to  meet  Jie  unique  training  and 
information  needsiof  parents  of  infants, 
toddlers,  children,]  and  youth  with 
disabilities  living  in  the  area  to  be 
served  by  the  grant,  particularly  those 
who  are  members  lof  groups  that  have 
been  traditionally  lunderrepresented. 

Eligible  Applicants 

Organizations  t  lat  are  eligible  to 
receive  grants  um  er  this  program  are 
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those  private  noaprofit  organizatioDS 
described  in  section  e31(c)(2](A]  of 
IDEA.  These  organizations  shall  be 
governed  by  a  board  of  directors  of 
which  a  majority  of  the  members  are 
parents  of  infants,  toddlers,  children, 
and  youth  with  disabilities,  particularly 
minority  parents,  and  that  includes 
members  who  are  professionals, 
especially  minority  professionals,  in  the 
field  of  special  education,  early 
intervention,  and  related  services,  and 
individuals  with  disabilities.  If  the 
nonprofit  private  organization  does  not 
have  such  a  board,  such  organization 
shall  have  a  membership  that  represents 
the  interests  of  individuals  with 
disabilities,  and  shall  establish  a  special 
governing  conunittee  of  which  a 
majority  of  the  members  are  parents  of 
infants,  toddlers,  children,  and  youdi 
with  disabilities,  particularly  parents  of 
minority  children,  and  which  incliMles 
members  who  are  professionals, 
especially  minority  professionals,  in  the 
field  of  special  education,  early 
intervention,  and  related  services,  to 
operate  the  training  and  informatioa 
program.  Parent  and  professional 
membership  of  these  boards  or  special 
governing  committees  shall  be  broadly 
representative  of  minority  and  oUaer 
individuals  and  groups  having  an 
interest  in  special  education,  early 
intervention,  and  related  services. 

Deadline  for  transmittal  of 
applications:  November  8, 1991. 

DeatUiae  for  intergovernmental 
review:  January  7. 1992. 

AppiioatJons  available:  September  18. 
1991. 

A  vailable  funds:  $4,250,000. 

Number  of  projects:  30. 

Funding  range:  $100,000  to  $25a00a 

Project  period:  Up  to  60  months. 

Applicable  provisions:  (a)  Section 
631(c)  of  the  Individuals  With 
Disabilities  Education  Act  (IDEA);  (b) 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74.  75. 77,  79,  81,  82.  and  65; 
and  (c)  The  selection  criteria  in  34  CFR 
316.21,  which  are  being  amended  to 
incorporate  the  terminology  changes 
made  in  IDEA. 

Priority:  Under  34  CFR  75.105(c)(3) 
and  section  631(c)  of  the  IDEA  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  will  fund  tmder 
this  competition  only  applications  that 
meet  this  absolute  priority. 

84.029M    Parent  Training  and 
Information  Centers 

(1)  The  Secretary  may  make  grants 
through  a  separate  competition  to 
private  nonprofit  organizations  for  the 
purpose  of  providing  training  and 


information  to  parents  of  children  with 
disabilities  and  persons  who  work  with 
parents  to  enable  such  individuals  to 
participate  more  effectively  with 
professionals  in  meeting  the  educational 
needs  of  children  with  disabilities. 
These  grants  shall  be  designed  to:  Meet 
the  unique  training  and  information 
needs  of  parents  of  infants,  toddlers, 
children,  and  youth  with  disabilities    . 
living  in  the  area  to  be  served  by  the 
grant,  particularly  those  who  are 
members  of  groups  that  have  been 
traditionally  underrepresented. 

(2)  In  order  to  receive  a  grant  under 
paragraph  (1),  a  private  nonprofit 
oinganization  shall: 

(A)  Serve  the  parents  of  infants, 
toddlers,  children,  and  youth  with  the 
full  range  of  disabling  conditions  under 
such  grant  program. 

(B)  Demonstrate  the  capacity  and 
expertise  to  conduct  effectively  the 
training  and  information  activities  for 
which  a  grant  may  be  made  under 
paragraph  (1),  and.  for  purposes  of 
paragraph  (1),  network  with 
clearinghouse,  including  those 
estabhshed  under  section  633  of  this  title 
and  other  organizations  and  agencies. 
and  network  with  other  established 
national.  State,  and  Jocal  parent  groups 
representing  the  full  range  of  parents  of 
infants,  toddlers,  children,  and  youth 
with  disabilities,  especially  parents  of 
minority  children. 

(3)  The  Secretary  shall  ensure  that 
grants  under  paragraph  (1)  will — 

(A)  Be  distributed  geographically  to 
the  greatest  extent  possible  throughout 
all  the  States  and  give  priority  to  grants 
which  involve  unserved  areas; 

(B)  Be  targeted  to  parents  of  children 
with  disabilities,  in  both  urban  and  rural 
areas,  or  on  a  State,  or  regional  basis; 

(C)  Serve  parents  of  minority  children 
with  disabilities  representative  to  the 
pn^ortion  of  the  minority  population  in 
the  areas  being  served;  and 

(D)  Be  funded  at  a  su^icient  size, 
scope,  and  quality  to  ensure  that  the 
program  is  adequate  to  serve  the  parents 
in  the  area. 

(4)  Parent  training  and  information 
programs  assisted  under  this  priority 
shall  assist  parents  to — 

(A)  Better  understand  the  nature  and 
needs  of  the  disabling  conditions  of 
children; 

(B)  Provide  followup  support  for 
educational  programs  of  children  with 
disabilities; 

(C)  Communicate  more  effectively 
with  special  and  regular  educators, 
administrators,  related  services 
personnel,  and  other  relevant 
professionals; 
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(D)  Participate  in  educational 
decisionmaking  processes  including  the 
development  of  the  individualized 
education  program  of  a  child  with  a 
disability; 

(E)  Obtain  appropriate  information 
about  the  range  of  options,  programs, 
services,  and  resources  available  at  the 
national.  State,  and  local  levels  to  assist 
infants,  toddlers,  children,  and  youth 
with  disabilities  and  their  families;  and 

(F)  Understand  the  provisions  for  the 
education  of  infants,  toddlers,  children, 
and  youth  with  disabilities  under  this 
Act. 

(5)  Each  private  nonprofit 
organization  operating  a  program 
receiving  a  grant  under  paragraph  (1) 
shall  consult  and  network  with 
appropriate  national,  State,  regional, 
and  local  agencies  and  organizations, 
such  as  protection  and  advocacy 
agencies,  that  serve  or  assist  infants, 
toddlers,  children,  and  youth  with 
disabilities  and  their  families  and  are 
located  in  the  jurisdiction  served  by  the 
program. 

Selection  Criteria 

The  Secretary  uses  the  following 
criteria  in  34  CFR  316.21,  as  amended,  to 
evaluate  applications  for  parent  training 
and  information  centers: 

(a)  Extent  of  present  and  projected 
needs.  (15  points)  The  Secretary  reviews 
each  application  to  determine  the  extent 
to  which  the  project  makes  an  impact  on 
parent  training  and  information  needs, 
consistent  with  the  purposes  of  the  Act. 
including  consideration  of  the  impact 
on — 

(1)  The  present  and  projected  needs  in 
the  applicant's  geographic  area  for 
training  parents;  and 

(2)  The  present  and  projected  training 
and  information  needs  for  personnel  to 
work  with  parents  of  children  and  youth 
with  handicaps. 

(b)  Anticipated  project  results.  (25 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  assist  parents 
to— 

(1)  Understand  the  nature  and  needs 
of  the  handicapping  conditions  of  their 
children  and  youth; 

(2)  Provide  follow-up  support  for  their 
children  and  youth's  educational 
program: 

(3)  Communicate  more  effectively 
with  special  and  regular  educators, 
administrators,  related  services 
personnel,  and  other  relevant 
professionals; 

(4)  Participate  fully  in  educational 
decisionmaking  processes,  including  the 
development  of  their  child  or  youth's 
individualized  educational  program; 


(5)  Obtain  information  about  the 
programs,  services,  and  resources 
available  to  their  children  and  youth 
and  the  degree  to  which  the  programs, 
services,  and  resources  are  appropriate 
to  meet  the  needs  of  their  children  and 
youth;  and 

(6)  Understand  the  provisions  for 
educating  children  and  youth  under  this 
Act 

(c)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  High  quality  in  the  design  of  the 
project; 

(2)  An  effective  management  plan  that 
ensures  proper  and  efficient 
administration  of  the  project; 

(3)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program;  and 

(4)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantiHable.  (See  34  CFR  75.59a 
Evaluation  by  the  grantee.) 

(e)  Quality  of  key  personnel.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
in  the  project,  including — 

(1)  The  qualifications  of  the  project 
director. 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 

(3)  The  time  each  of  the  key  personnel 
plans  to  commit  to  the  project; 

(4)  How  the  applicant,  as  a  part  of  its 
nondiscriminatory  practices,  will  ensure 
that  its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age.  or 
handicapping  condition;  and 

(5)  Evidence  of  the  applicant's  past 
experience  and  training  in  the  fields 
relating  to  the  objectives  of  the  project. 

(f)  Budget  and  cost-effectiveness.  (10 
points)  "The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  activities;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 


(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  attention 
(CFDA  #84.029M).  Washington,  DC 
20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  attention 
U.S.  Department  of  Education, 
Application  Control  Center,  attention 
(CFDA  #84.029T),  room  #3633.  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW..  Washington.  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  date  U.S.  Postal  Service 
postmaric. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotaK  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Aclutowledgement  to  each  applicant  If  an 
applicant  fails  to  receive  the  notirtcation  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  70e-«494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number— and  suffix  letter,  if  any— of 
the  competition  under  which  the  application 
is  being  submitted. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
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with,  the  State's  pix)ces8  under 
Executive  Order  1E372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  8h<|uld  immediateiy 
contact  the  Single  iPoint  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  estaUi  A^d  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  Of  Contact,  see  the  list 
published  iR  the  F^eral  Regtster  on 
September  17. 1990  (55  FR  38210  and 
38211).  j 

In  States  that  have  not  established  a 
process  or  chosen  n  prog^m  for  review, 
State,  areawide.  rMionai,  and  local 
entities  may  submit  coirunents  directly 
to  the  Departmenu 

Any  State  Procebs  Recommendation 
and  other  commer  ts  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  St  ite,  areawide. 
regional,  and  loca  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  foUo«ving 
address:  The  Secretary,  E.0. 12372— 
CFDA  #84.029M.  VS.  Department  of 
Educatioa  room  4161.  400  Maryland 
Avenue.  SW.,  Waihiogton.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  Lpplicatioas  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  beiiand-delivered  until 
4:30  p.m.  {Washm|ton.  DC  time)  on  the 
date  indicated  in  mis  notice. 


I  Hot*  UmI  tl^  above  address  \»  not 
the  same  addreM  as  the  one  to  whidi  the 
applicant  tabniiU  it^  completed  application. 
Do  not  send  appiicaAoas  to  tiae  above 
address.  | 

Application  Instrii|:tions  and  Forms 

Tlie  appendix  to  this  application  is 
divided  into  three  Lections  plus  a 
section  on  ccHnmo^  questions  and 
answers,  a  statement  regarding 
estimated  public  reporting  burden,  and 
various  assurances  and  certifications. 
These  parts  and  additional  materials  are 
organized  in  the  84me  manner  that  the 
submitted  applications  should  be 
organized.  The  parts  and  additional 
materials  are  as  foUow*: 

Part  I:  Application  for  Federal  AMistance 
(SUadard  Form  424  {jRev.  4-68))  aod 
instructions. 

Part  11:  Budget  InJc  rmation — Non- 
Constmction  Prograi  m  (Standard  Form  424A) 
and  instructions. 

Part  at  Appiicatkii  NarraHve 

Additional  Matenib 

Estimated  Public  Reporting  Burden. 

Assurances — N»n -Construction 
Programs  (Standafd  Form  424B). 

Certifications  regarding  Lobbying: 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 


JMI 


Workplace  Requirements  (ED  80-0013, 
06/90). 

Certification  Regarding  Debarment 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (EO  80-0014. 9/90)  and 
instructions. 

(Note:  ED  t!0-0014  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL]  (if  applicable]  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
FormLLL-A) 

An  applicant  may  submit  information 
on  a  photostatic  u^>ry  of  the  application 
and  budget  forms,  ihe  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  »  completed  application 
form  has  been  received. 

Aatfaority:  20  US.C.  1431. 

Dated-  September  12. 1991. 
Robart  R.  Davila. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitation  Services. 

Appenifix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  section.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
section. 

Common  Questions  and  Answers 

While  we  have  always  made  every 
effort  to  make  otir  application  materials 
as  dear  and  complete  as  possible,  a 
major  task  of  Division  of  Personnel 
Preparation  staff  from  the  date  of  the 
program  announcement  to  the  closing 
date  is  answering  phone  and  mail 
requests  with  further  questions.  The 
next  several  pages  list  some  of  the  most 
common  issues  raised  by  potential 
applicants  in  interpreting  our  regulations 
and  application  instructions. 

The  following  issues  are  not 
hypothetical.  They  represent  concerns 
repeatedly  raised,  even  though  in  many 
cases  they  are  answered  in  the 
regulations  or  application  instructions. 
The  problem  seems  to  be  that  the  issues 
are  not  sufficiently  highlighted,  or  that 
they  are  disguised  by  the  formal 
language  of  legislative  documents. 
These  issues  and  general  responses  are 
listed  in  approximately  the  frequency  of 
occurrence. 

•  Extension  of  deadlines 

Waivefs  for  individual  applications 
are  not  granted  regardless  of  the 


circumstances.  Under  very 
extraordinary  circumstances  a  closing 
date  may  be  changed.  Such  changes  are 
announced  in  the  Federal  Register  and 
apply  to  all  applications. 

•  Copies  of  the  application 

Current  Government- wide  policy  is 
that  only  an  original  and  two  copies 
need  to  be  submitted.  Division  staff    - 
duplicate  the  two  additional  copies 
necessary  to  complete  the  review 
process  by  staff  and  peer  readers.  It  is 
not  required  that  applications  be  bound, 
though  they  may  be  if  you  wish. 
However,  to  facilitate  our  reproduction, 
please  leave  one  copy  unbound.  Also, . 
please  do  not  use  colored  paper, 
foldouts.  photographs,  or  other  hard  to 
duplicate  materials.  Some  applicants 
prefer  to  make  their  own  additional 
copies.  If  you  do  sa  there  is  no  need  to 
submit  more  than  two  additional  copies, 
as  that  is  all  that  will  be  required  for  the 
review  process. 

•  Help  preparing  applications 

We  are  happy  to  provide  general 
program  information.  Clearly  it  would 
not  be  appropriate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  our  application 
requirements  and  evaluation  criteria,  or 
about  the  announced  priority. 
Applicants  should  understand  that  such 
previous  contact  is  not  required,  nor 
does  it  guarantee  the  success  of  an 
application. 

•  Notification  of  funding 

The  time  required  to  complete  the 
evaluation  of  applications  is  extremely 
variable.  Once  applications  have  been 
received  staff  must  determine  the  areas 
of  expertise  needed  to  appropriately 
evaluate  the  applications,  identify  and 
contact  potential  reviewers,  convene 
peer  review  panels,  and  summarize  and 
review  the  recommendations  of  the 
review  panels.  You  can  expect  to 
receive  notification  within  3  to  6  months 
of  the  application  closing  date.  The 
requested  start  date  should  therefore  be 
a  minimum  of  3  months  after  the  closing 
date. 

•  Possibility  of  learning  the  outcome  of 
review  panels  prior  to  ofHcial 
notification 

Every  year  we  are  called  by  a  number 
of  applicants  who  have  really  legitimate 
reasons  for  needing  to  know  the 
outcome  of  the  review  prior  to  official 
notification.  Some  applicants  need  to 
make  job  decisions,  eta  Regardless  of 
the  reason,  we  cannot  share  information 
about  the  review  with  anyone  prior  to 


Federal  Register  /  Vol.  56.  No.  181  /  Wedne»day.  September  18.  1991  /  NoUces 


47289 


officially  completing  the  review  process 
for  a  competition,  nor  can  we  tell  you 
when  you  will  be  notified.  Please  do  not 
call  us  and  ask  us  for  this  inibrmatioh. 
You  will  be  notified  as  quickly  as 
possible  either  by  a  grant  negotiator  (if 
your  application  ia  recommended  for 
funding)  or  through  a  letter  to  the 
certifying  representative  (if  your 
application  is  not  successful). 

•  Length  of  application 

The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paper  work  in  applications  to 
discretionary  programs.  The  following 
suggestions  should  assist  applicants  to 
prepare  applications  which  will  convey 
the  information  necessary  for  the  review 
and  selection  process,  and  also  save 
America's  forests,  professional  time  and 
energy.  The  scope  and  complexity  of 
projects  are  too  variable  to  establish 
firm  limits  on  length.  Your  application 
should  provide  enough  information  to 
allow  the  review  panel  to  evaluate  the 
importance  and  impact  of  the  project  as 
well  as  to  make  knowledgeable 
judgments  about  the  methods  you 
propose  to  use  (design,  subjects, 
sampling  procedures,  measures, 
instruments,  data  analysis  strategies, 
etc.).  Many  apphcations  include 
voluminous  appended  material.  In  most 
cases  this  material  is  not  useful  in  the 
evaluation  process.  Very  few  projects 
require  much  supporting  material. 
However,  it  is  often  helpful  to  have: 

(1)  Staff  V/toe— When  these  include 
each  person's  title  and  role  in  the 
proposed  project  and  contain  only 
information  that  is  relevant  to  this 
proposed  project's  activities  and/or 
publications.  Vitae  for  consultants  and 
Advisory  Coimcil  members  should  be 
similarly  brief. 

(2)  Instruments — except  in  the  case  of 
generally  available  and  well  known 
instruments. 

(3)  Agreements — when  the 
participation  of  an  agency  other  than  the 
applicant  is  critical  to  the  project.  This 
is  particularly  critical  when  an 
intervention  will  be  implemented  within 
an  agency,  or  when  subjects  will  be 
drawn  from  particular  agencies.  Letters 
of  cooperation  should  be  specific, 
indicating  agreement  to  implement  a 
particular  intervention  or  to  provide 
access  to  a  particular  group.  General 
letters  of  support  are  not  useful. 

Except  for  the  three  items  noted 
above,  most  appendix  material  is  rarely 
useful.  Typical  extraneous  materials 
include: 

(1)  Related  project  descriptions 
completed  by  applicant 

(2)  Maps 

(3)  Slate  plans 


(4)  Brochures 

(5)  Copies  of  publications 

•  Use  of  person  loading  charts 

Program  officials  and  apphcants  often 
find  person  loading  charts  useful 
formats  for  showing  project  personnel 
and  their  time  commitments  to 
individual  activities.  A  person  loading 
chart  is  a  tabular  representation  of 
major  activities  by  number  of  days 
spent  by  each  person  involved  in  each 
activity,  as  shown  in  the  following 
example. 

lABtJE  #.— Person  LOAotNO  Chart 
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•  Return  of  non-funded  applications 

Because  of  budget  restrictions,  we  are 
no  longer  able  to  return  original  copies 
of  applications.  Thus,  applicants  should 
retain  at  least  one  copy  of  the 
application.  Copies  of  reviewer 
comments  will  be  mailed  to  all 
applicants. 

•  Delivering/sending  applications  to  the 
competition  manager 

Applications  can  be  mailed  or  hand 
delivered,  but  in  either  case  must  go  to 
the  Application  Control  Center  at  the 
address  listed  in  the  Mailing 
Instructions  in  this  packet.  Delivering/ 
sending  the  application  to  the 
competition  manager  in  the  program 
office  may  prevent  it  horn  being  logged 
in  on  time  to  the  appropriate 
competition. 

•  Format  for  applications 

Applications  are  more  likely  to 
receive  favorable  reviews  by  panels 
when  they  are  organized  according  to 
the  published  evaluation  criteria.  If  you 
prefer  to  use  a  different  format  you  may 
wish  to  cross-reference  the  sections  of 
your  application  to  the  evaluation 
criteria  to  be  sure  that  reviewers  are 
able  to  find  all  relevant  information. 

•  Allowed  travel  under  these  projects 

Travel  associated  with  carrying  out 
the  project  is  allowed  (i.e.  travel  for  data 
collection,  etc.).  Travel  to  conferences  is 


the  travel  item  that  is  most  likely  to  be 
questioned  during  negotiations.  Such 
travel  is  sometimes  allowed  when  it  i« 
for  purposes  of  dissemination,  when 
there  will  be  results  to  be  disseminated, 
and  when  it  is  clear  that  a  conference 
presentation  or  workshop  is  an  effective 
way  of  reaching  a  particular  target 
group. 

•  Funding  of  approved  applications 

It  is  often  the  case  that  the  number  of 
applications  recommended  for  approval 
by  the  reviewers  exceeds  the  dollars 
available  for  fimding  projects  under  a 
partictilar  competition.  When  the  panel 
reviews  are  completed  for  a  particular 
competition,  the  individual  reviewer 
scores  and  applications  are  ranked.  The 
higher  ranked,  approved  applications 
are  ftmded  first,  and  there  are  often 
lower  ranked,  approved  applications 
that  do  not  receive  fimding.  Sometimes 
the  one  or  two  applications  that  are 
approved  and  fall  next  in  rank  order 
(after  the  projects  selected  for  fimding) 
are  placed  on  hold.  If  dollars  are  freed 
up  during  negotiations  or  if  a  higher 
ranked  applicant  declines  the  award, 
the  projects  on  hold  may  receive 
funding.  If  you  receive  a  letter  stating 
that  you  will  not  receive  funding  then 
your  project  has  neither  been  selected 
for  funding  nor  placed  on  hold. 

•  Issues  Raised  During  Negotiations 

During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
panel  and  staff  review.  Generally, 
technical  issues  are  minor  issues  that 
require  clarification.  Alternative 
approaches  may  be  presented  for  your 
consideration,  or  you  may  be  asked  to 
provide  additional  information  or 
rationale  for  something  you  have 
proposed  to  do.  Sometimes  issues  are 
stated  as  "conditions".  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  are 
also  raised  about  the  proposed  budget 
'  during  the  negotiation  phase.  Generally, 
budget  issues  are  raised  because  there  is 
inadequate  justification  or  explanation 
of  the  particular  budget  item,  or  because 
the  budget  item  does  not  seem  important 
to  the  successful  completion  of  the 
project.  The  grants  negotiator  will 
present  the  negotiation  questions  or 
issues  to  you  and  ask  you  to  respond.  If 
you  do  not  understand  the  question,  you 
should  ask  for  clarification.  In 
responding  to  negotiation  items  you 
should  provide  any  additional 
information  or  clarification  requested. 
You  may  feel  that  an  issue  was 
addressed  in  the  application.  It  may  not. 
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however,  have  been  explained  in 
enough  detail  to  make  it  understood  by 
reviewers,  and  more  information  should 
be  provided.  If  you  are  asked  to  make 
changes  that  you  feel  could  seriously 
affect  the  project's  success  you  may 
provide  reasons  f  ir  not  making  the 
changes  or  provide  alternative 
suggestions.  Simi  arly,  if  proposed 
budget  reductions  will,  in  your  opinion, 
seriously  affect  tne  activities  you  may 
want  to  explain  vfhy  and  provide 
additional  justificiBtion  for  the  proposed 
expenses.  Your  changes,  explanations, 
and  alternative  suggestions  will  be 
carefully  evaluat^  by  staff.  In  some 
instances  additional  negotiations  or 
follow-up  information  may  be  needed.  In 
such  instances  you  will  again  be 
contacted  by  the  grants  negotiator.  An 
award  cannot  be  nade  until  all 
negotiation  issues  have  been  resolved. 

•  Successful  appi  cations  and 
estimated/projeclied  budget  amounts  in 
subsequent  years. 

In  this  era  of  bu  dget  deficits  and  need 
for  cost  containmi  int,  a  conservative 


policy  toward  current  and  out-year 
budget  expenditures  is  necessary. 
Projects  will  not  be  funded  in  excess  of 
the  amount  listed  in  the  Federal  Register 
announcement.  Any  project  approved  by 
the  reviewers  that  exceeds  the 
estimated  size  of  award  will  be  required 
to  be  performed  within  the  announced 
amount.  The  budget  estimates  that  you 
provide  in  your  application  for  out-year 
costs  are  critical  for  planning  purposes, 
but  they  in  no  way  represent  a 
commitment  by  the  Department  to  a 
particular  level  of  funding  in  subsequent 
years.  Budget  modifications  during  the 
negotiation  process,  the  findings  from 
the  initial  year,  or  needed  changes  in  the 
research  design  can  affect  your  budget 
requirements  in  subsequent  years. 
However,  keep  in  mind  that  multi-year 
projects  are  likely  to  be  level  funded 
unless  there  are  increases  in  costs 
attributable  to  significant  changes  in 
activity  level.  Grantees  having  multi- 
year  projects  will  be  asked  to  submit  a 
continuation  application  and  a  detailed 
budget  request  prior  to  each  year  of  the 
project. 


•  Difference  between  a  cooperative 
agreement  and  a  grant 

A  cooperative  agreement  is  similar  to 
a  grant  in  that  its  principal  purpose  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  as  authorized  by  a 
Federal  statute.  It  differs  from  a  grant  in 
the  sense  that  in  a  cooperative 
agreement  substantial  involvement  is 
anticipated  between  the  executive 
agency  (in  this  case  the  Department  of 
Education]  and  the  recipient  during  the 
performance  of  the  contemplated 
activity. 

•  Obtaining  copies  of  the  Federal 
Register,  program  Regulations  and 
federal  statutes 

Copies  of  these  materials  can  usually 
be  found  at  your  local  library.  If  not, 
they  can  be  obtained  h-om  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  Telephone  (202) 
783-3238. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assignee.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  injtheir  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


4.     If  this  app 
existing  avijard, 
number 


10. 


11 


JMI 


Entry; 


Item: 

1.  Self-«xplai  latory 

2.  Date  appli<  ation 
Suteifapilicable) 
(if  applicab  e) 

3.  State  use  oi  ily  (if  applicable). 


submitted  to  Federal  agency  (or 
&  applicant's  control  number 


ication  IS  to  continue  or  revise  an 
,  enter  present  Federal  identifier 
a  new  project,  leave  blank. 


If  or 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  i  nd  name  and  telephone  number  of  the 
person  to  <:ontact  on  matters  related  to  this 
application 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 

letteHs)  in  the  space(s)  provided: 

— "^'ew"  nieans  a  new  assistance  award. 

—  "Continitotion"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revisioi"  means  any  change  in  the  Federal 
Govemnient's  financial  obligation  or 
contingent  liability  from  an  existing 
obligatiofi. 

Name  of  Fe  leral  agency  from  which  assistance  is 
being  requc  sted  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  i  s  requested. 

Enter  a  l>rief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriat«  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  si|mmary  description  of  this  project. 


Item: 


Entry: 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  C^nUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Instnictions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invited 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  42 


hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of  the 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S. 


Department  of  Education,  Information 
Management  and  Ck}mpliance  Division. 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget 
Paperworit  Reduction  Profect  1820-0586, 
Washington,  DC  20503. 

(Information  collection  approved 
under  OMB  Control  number  1820-0586. 
Expiration  date:  7/31/02.) 
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General  lA«tru  etioiu 

Tins  fonn  is  desifned  so  th*k  ap^kation  can  be  made 
for  funds  from  ^oe  or  more  grant  programs.  In  pre- 
paring tKe  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  s^me  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  otker  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A.B.C.  and  D  shjould  include  budget  estimates  for  the 
whole  project  ekcept  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  p|eriod  increments.  In  the  latter  case, 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  fu^t  budget  period  (usually  a  year)  and  Section  E 
should  present  Vie  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  4-1^  of  Section  B. 

Section  A.  Budget  Summarv 
Unet  1-4,  Coluhins  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  nit  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b).       | 

For  applicatijons  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (d).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  reqxiire  a 
breakdown  by  ^nction  or  activity,  enter  the  catalog 
program  title  ^n  each  line  in  Column  (a)  and  the 
respective  catalbg  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  mjore  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space^  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Coliimns  (c)  through  (g.) 
For  new  applic4tions,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  usually  a  year). 


IMI 


Unas  1-4,  Cohimna  (c)  thrwifli  (f J  ( contimtcd) 

For  continuing  grant  program  apptkations,  submit 
these  fbrms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  inetmctiona 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k.  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A.  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


line  7  -  Enter  the  ettinuited  emount  of  income,  if  any, 
expected  to  be  gener^ed  from  this  pnyect.  Do  net  add 
or  subtract  this  amount  from  the  total  prc(ject  amount 
Show  under  the  program  narrative  statement  the 
nature  ana  source  et  ificeflBe<  Tne  eeumetev  a meuiM  ei 
program  income  may  be  considered  by  the  federal 
grantor  agesey  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resoureee 

Lines  8-11  -  Enter  amounts  of  nen-Federal  resourcee 
that  will  be  used  on  the  grant.  If  n-kind  eentributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdewa  by 
function  or  activity  is  not  necessary. 

Colttoui  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (e)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Cotismtt  (e>  -  Enter  totals  of  Cetnsans  (U,  (e)»  and 
(d). 

Line  13  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (i).  Section  A. 

Section  D.  Forecaated  Cash  NeetU 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

LfaM  kft  -Bnterlhe  taUlsef  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  far  BahMM«  of  tka  Prejact 

Lines  10  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  fundiag  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  SO  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Liaa  31  -  Us*  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  cX  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


CerUin  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  cortUct  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  represenUtive  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  an<|  the  institutional,  managerial  and 
financial  capalility  (including  funds  suflicient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  pt-oject  described  in  this  application. 

2.  Will  give  the  ^warding  agency,  the  Comptroller 
General  of  thei  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  lor  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  a|ency  directives. 

3.  Will  establish]  safeguards  to  prohibit  employees 
from  using  tHeir  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizatiohal  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  *nd  complete  the  work  within  the 
applicable  timr  frame  after  receipt  of  approval  of 
the  awarding  ^gency. 

I 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Adj  of  1970  (42  U.S.C.  i!  4728-4763) 
relating  to  prescribed  standards  for  merit  S3rstems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
GPNTs  Stands  rds  for  a  Merit  System  <rf'  Personnel 
Administratio  n  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (af  Title  VI  of  the  Civil  RighU  Act  of 
1964  (PL.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  th4  Education  AmendmenU  of  1972,  as 
amended (20 CSC.  SS  1681-1683, and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  thf  RehabiliUtion  Act  of  1973,  as 
amended  (29  [U.S.C.  I  794),  which  prohibits  dis- 
crimination oh  the  basis  of  handicaps;  (d)  the  Age 
DiscriminatU>n  Act  of  1975,  as  amended  (42 
U  S.CSS  61Q|i-6107),  which  prohibits  discrim- 
ination on  thei  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  SS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  conHdentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  US  C  S 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  flnancing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  8Utute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  {>articipation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  S(  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C  S§  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  9  276c  and  18 
use.  St  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  Si  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  appTicable.  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1»73  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insursnee  if  the  total  cest  of  insorabU 
construction  and  acqubitioo  is  $10,000  er  m*r«^ 

11.  Will  comply  with  environmental  standards  whscfe 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodptains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  IS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  Stat*  (Clear  Air) 
Implementation  Plans  under  Section  17(Kc)  of  the 
Clear  Air  Act^f  1955,  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  onderground  sources 
of  drinking  water  under  the  Safe  Drinkiaf  Water 
Act  of  1974,  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  WrM  and  Scenic  Risers  Act 
of  1968  (16  use.  SI  1271  et  seq.)  retaUd  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Win  assist  the  awarding  agency  in  assuring 
cemptianee  with  Sectioa  IM  of  the  National 
Historic  Preservation  Act  at  1966.  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  an'd  the 
Archaeological  axMl  Historic  Prescrvatiao  Act  of 
I974(UU.SC.  469»-l  ctse^li 

14.  Will  comply  with  P.L.  93-348  refarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PX.  89-544.  as  M&ended.  7  U  SC. 
2131  et  seq.)  pertauiiaf  te  Ike  care,  handling,  and 
treatment  ef  warn  bleeded  animals  tteld  for 
research,  teaching,  or  ether  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lc«d-Bai*d  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  tS  4801  et  seq.)  which 
prohibits  the  use  ef  lead  based  p«int  in 
construction  er  rehabilitatien  ef  residence 

structures. 

17.  Will  cause  to  be  performed  the  reqvired  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  appGcable  requirements  of  all 
ether  FederiJ  laws,  executive  orders,  reguietione 
and  policies  goveminf  thie  program. 


^■CNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

; 

AP«>UCANT  ORCAMZATIOM 

DATE  SUSMITTEO 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESFONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  i4er  to  the  regulatioM  cited  below  to  detennine  the  oertiikation  to  whfch  they  are  required  to  attest.  AppUcanta 
ahould  also  review  tl»e  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Si^ture  ojtKs  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82.  "New  Restrictions  on  LobbyinsL*  and  34  CTRPart  85, 
*Covemment-wide  Drfwrment  and  Suspension  (hfonprocuremenO  and  Government-wide  Requirements  for  DnM-Free  Workplace 
(Grants).'  The  certifijations  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  pUoed  when  the  Department 
of  Education  determ^  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1.  LOBBYING 


'Section 


(FR 


As  required  by 
impiernemesd  at  34 
grant  or  cooperative 
CFR  Part  82.  Section^ 
that 


1 352,  Trtle  31  of  the  U.S.  Cod«v  and 
_  -t  Part  82,  for  persons  entering  into  a 
agreement  over  SIOO,000.  asdefmed  at  34 
fZ.105  and  82.110,  the  applicant  certifiei 


(a)  No  Federal  apprt  iprialal  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  t.Se  undersigned,  to  any  person  for 
mflucncing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  GinCTcss,  an  officer  or  empk^ee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  m 
connection  with  the  maldng  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  oti^r  than  Federal  appropriated  funds  have 
been  paid  or  will  bepaid  toany  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  ageiKy,  a 
Member  (M  Con gresa,  an  ofBoer  or  employee  of  Congress,  or  an 
employee  of  a  Klember  of  Congress  in  connection  with  this 
Feoeral  grant  or  oooeerative  agreement,  the  undersigned  shall 
complete  and  subm(  Sundara  Form  -  LLU  "Disclosure  Form 
to  Report  Lobbying,*  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  mcl  jded  in  the  award  documents  for  all 
•ubawards  at  all  ben  (including  subgrants,  contracts  under 
grants  and  cooperadve  agreements,  and  subcontracts)  and  that 
all  subrecipiems  shall  certify  and  disclose  accordingly. 


2,  DEBARMENTl  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  reqtiired  by  Exedutive  Order  12549.  Debarment  and 
Suspensfon,  and  implemented  at  34  CFR  Part  85,  for 
prospective  partidc  ants  in  primary  covered  transactions,  •• 
defined  at  34  CFR  P  ut  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  ceitifies  that  it  aitd  its  principals: 

(a)  Are  not  presently  d^>ajTed,  suspeitded,  proposed  for     - 
debarment,  declare)  ineligible,  or  voluntarily  excluded  from 
cowered  transaction^  by  any  Federal  department  or  agency; 

(b)  Have  not  withina  three-year  period  preceding  this 
apiirticatfon  been  ODfivicted  of  or  had  a  avil  judgment  rendered 
against  thcoi  for  cofuniasion  of  fraud  or  a  criminal  offense  in 
connection  with  ob^dning,  attempting  to  obtain,  or  performing 
a  public  (Federal,  S^te,  or  locaO  transaction  or  contract  under 
a  public  transactianc  violation  of  Federal  or  Sute  antitrust 
statutes  or  commisvon  of  embezzlement,  theft,  forgery, 
bribery,  feJsificatioii  or  destruction  of  racoids.  malung  Use 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  «  governmental  entity  (Federal.  Sate,  or 
local)  %nth  com  misiion  of  any  of  the  ommses  enumerated  in 
paragraph  (IXb)  of  this  cotibcation;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  public  transactions  (Federal,  State; 
or  ucaD  terminated  for  cause  or  deftiuk;  and 

&  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
•xplanatfon  to  this  applicatwn. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
d^ned  at  34  CFR  Part  85,  Sections  85.605  and  85j610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drMg-fnae  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unla%yful  manufacture,  distribution.  disf>ensing,  possession,  or 
use  of  a  controlled  subsunce  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  uken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  dnig-free  workplace; 

O)  Any  available  drug  counseling,  rehabiliution,  and 
employee  assistance  programs;  and 
(4)  The  penalties  that  may  be  imposed  upon  empfoyees  for 
drug  abuse  vfolations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  empfoyee  to  be  engaged 
tai  the  perftMmance  of  the  grant  be  Bven  a  copy  of  the 
sutement  required  by  paragraph  (jSi; 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  empfoymoit  under  the 
grant,  the  empfoyee  will- 

(!)  Abide  by  the  terms  of  the  sutement;  and 

(2)  Notify  the  empfoyer  in  writing  of  his  or  her  conviction  fora 
vfolation  of  a  oriminal  drug  statute  occurring  in  the  workplace 
no  later  than  five  calendar  day*  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing,  «rithin  10  calendar  days 
after  receiving  notKS  under  subparagrapt*  MX!)  from  an 
•mpfoyee  or  otherwise  receiving  actual  notice  of  sudi 
conviction.  Employets  of  convicted  cmpfoyees  must  provide 
notice,  induding  poaUion  titles  to:  Director,  Grants  and  ' 
Contracts  Service,  VS.  Department  of  Education.  400 
Maryland  Avenue,  S.W.  (Room  3l2i  CSA  Regional  Office 
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Building  No.  3),  Washington,  DC  20202-4571.  Notke  ihaU  in- 
clude the  identification  nuinbef<s)of  each  affected  grant; 

(D  Taking  one  of  the  following  actions,  within  30  calendar  day* 
of  receiving  notice  under  subparagraph  (dX2).  with  respect  to 
any  employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  tenninatioa,  consistent  %irith  the 
requirements  of  the  Rehabiliution  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  emptoyee  to  paitidpale  satisfactorily  in  • 
drug  abuse  assisUnce  or  rehabOiutwn  prognun  approved  for 
such  purposes  by  a  Federal,  State,  or  kical  health,  law  enforce- 
ment, or  other  appropriate  agency; 

te)  Making  a  good  foith  effort  to  continue  to  maintain  a  drug- 
frae  twOTkplace  through  implementation  of  paragraphs  (a), 
(b),(c),(dj.(e),and(ff.       "^  r-  o   r 


B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  «vork  done  ia  connection  «irith  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  stat^  zto 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1968.  and 
implemented  at  34  OUPart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85i05  and  85.610 - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  wiO  not  engage 
in  the  unlawful  manufacture,  distribution,  dispensing,  posT 
session,  or  use  of  a  controlled  subsunce  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convktad  of  a  criminal  drug  ofliense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  will  repoft  the  conviction,  in  writir>e,  within  10  calendar 
days  of  the  conviction,  to:  Director,  urants  and  Contracts 
Service,  VS.  Department  of  Education.  400  Maryland 
Avenue,  S.W.  (Room  3124,  CSA  Regional  Office  Buikling 
Na  3),  Washingtoa  DC  20202-4571 .  Notice  shaU  include 
the  identification  numbef(s)  of  each  affected  grant 
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Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  heieby  certify  that  the  applicant  will  comply  mth  the  above  ceftiTicattons. 


^AMEOFAPPUCANT 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTTED  NAME  AND  TITLE  OF  AimKXUZED  REPRESENTATIVE 


SIGNATURE 


DATC 


ED  8(WXn3, 6/90  (Replaces  ED  804X108, 12/89;  ED  Ibnn  OCSO08,  (REV.  12/88);  ED  8(«XnO,  5/90;  and  ED  80^)011, 5/90,  »vhich  are 
obsolete) 
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Certification!  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


TWs  certification  is  refliiiiid  by  the  Departnent  o<  Eduotwo  regu^ 

12549,  Debarment  ana  Suspa«ion.34  CFR  ^'**^  85^  for  aO  lower  tier  transactions  Dieeting  the  threshold 

and  tier  requirementij staled  at  Section  85.1  la 


Instructions  for  Certi|ication 

1 .  By  tigning  and  nibmitting  this  RopoaaL  the 
prospectivclower  tier  partiapantls  providing  the 
certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  naterial 
representttion  of  fact  upon  whid»  reliance  was  placed 
when  this  transactica«rMcnlB«diM(K  IfitlslaMr 
determined  that  the  prospectiwt  kMNTticr  paitidpant 
knowingly  rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  sus^er«sionand/ordebannent. 

3.  The  prospective  loweS  tier  participant  shall  provide 
imoMOiate  written  notice  to  thepenon  to  which  this 
proposal  is  submitted  if  ^t  any  time  the  prospective 
lower  tier  participant  le^s  that  its  certification  was 
erroneous  «^hen  sutmiit|ed  or  has  become  erroneous 
by  reason  of  changed  ditumstances. 

4.  The  terms  "covered  transaction,"  'debarred,* 
'suspended,'  "ineligible,"  Tower  tier  covered 
transaction,*  "participaii,"  "person,"  "primaiy  covered 
transactioa""principal,1'pn)posal,*and  "voluntarily 
excluded,"  as  used  in  thk  dausc,  have  the  meanings 
let  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Exeiutwe  Order  12549.  You  may 
contact  the  person  to  wHich  this  prt>posal  is  submitted 
for  assistance  in  obuinii^  a  copy  of  those  regulations. 

5.  The  prospective  low*  tier  paitidpnt  agrees  by 
submkting  this  proposal  t^t.  should  the  proposed 
covered  traiuaction  be  etitered  into,  it  shall  not 
knowingly  enter  into  any  bwer  tier  covered 
transaction  with  a  person  who  is  debarrad, 
suspended,  declared  ineligible,  or  volunUrily 
excluded  from  partidpauon  in  this  covered 
transaction,  unless  aulherized  by  the  department  or 
agency  with  which  this  vaiuaction  originated. 


i.  The  prospective  k>%ver  tier  participant  further 
agrees  by  submitting  this  proposal  that  it  will 
bKhide  the  dause  UQed  "Certifkation  Regarding 
Debarment,  Suspension.  Ineligft>ility,  andT  Voluntary 
ExchBion-Lo%ver  Tier  Covered  Transactions,* 
%nthoal  modification,  in  all  k>wer  tier  covered 
transactiom  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rriy 
upon  a  certiiScation  of  a  prospective  paitidpant  in  a 
lo%ver  tier  covered  transaction  that  it  u  not 
debarred,  suspended,  ineligible,  or  voluntarily 
eiKluded  from  the  covered  transactiorx,  unless  it 
kno%n  that  the  cotification  is  erroneous.  A 
paitidpant  may  dedde  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
prindpals.  Each  participant  may,  but  is  not 
required  to,  dteck  the  Nonprtxurement  List. 

&  Nothing  contained  in  the  foregoing  shaD  be 
consmied  to  require  esublishment  ofa  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  paitidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 

Srudent  person  in  the  ordinary  course  of  business 
ealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  k>wer 
tier  covered  traiuaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Covcmment,  the  department  or  agency  with  which 
this  transaction  originated  may  piusue  available 
remedies,  induding  suspension  and /or  debaiment. 


Ceitificatioii 

(1)  The  prospective 
prindpa^are 
voluntarily  ex 

C)  Wherethe. 
certification,  suet! 


lower  tier  partidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  Hs 
deoarred,  suspended,  proposed  for  debarment,  aedared  ineligible,  or 
Hn  partidpation  in  this  transaction  by  any  Federal  departmenfor  agency. 

Io%ver  tier  partidpant  is  tmaUe  to  certify  to  any  of  the  statements  in  this 

proqjective  partidpant  shall  attadt  an  explanation  to  this  proposal. 


prefientlydet 
clu(  led  from  i 


exclu  led 
prospective 


«4AMEOFAPPLICA^^' 


PRINTED  NAME  A^  D  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


5IC3^ATURE 


PR/ AWARD  NUMffiR  AND/OR  PROJECT  NAME 


DATE 


ED  80-0011 9/90  (RepI  ices  CC&009  (REV.  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  fonn  to  disclote  lobbying  activitie*  purtuant  to  31  U.S.C  1352 
(See  revcfse  (or  public  burden  disclosure  J 


Approved  bf 
OMt-0044 


1.    Type  ol  Federal  Actiea: 


D 


a.  contract 

b.  grant 

c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Statin  oi  Fcderd  AcUok 

□  a.  bid/offer/appUcation 
b.  initial  award 
c  post-award 


4.    Name  and  Address  of  Reporting  Entity: 

a    Prime 


D    Subawardee 

Tier  .i/ known: 


Congrestional  Dislrict  if  known: 


C     Federal  Department/Agency: 


S.     Federal  Action  Number,  if  known: 


S.    KeportTypc: 

□  a.  initial  filing 
b.  material  change 

for  (Material  Change  Only: 

year  __^_^  quarter 


date  of  last  report 


S.     H  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


CongresMonal  District  «^tnown: 


7.     Federal  Program  Namc/Descriplion: 


CFDA  Number,  if  applicable: 


9.    Award  Amount  if  known: 
t 


10.  a.  Name  and  Address  of  Lobbying  Entity 

U(  indfvidual.  last  name,  fust  name,  Mlh 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOa) 
(last  name,  first  name,  Mlk 


latueh  Conlinualion  Bxeffs)  Sf-lU-A,  if  necttivr) 


11.  Amount  of  PaymeiU  (check  all  that  apply): 

$  Q  actual       D  planned 


12.  Form  of  Payment  (check  all  that  apply): 
O    a.  cash 

0    b.  in-kind;  spedfy:  nature  ____ 
value    


13.  Type  of  Payment  (check  aff  that  app/y): 

O  a.  retainer 

□  b.  one-time  fee 

a  c.  commission 

a  d.  contingent  fee 

D  c.  deferred 

O  f.  other;  specify:  ___^__^___ 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Dalefs)  of  Service,  indudii^  officetfsl,  employee<s), 
or  Memberts)  contacted,  for  Payment  Indicated  in  Mem  It: 


Mtadi  ConUnmtiom  Sh—I(tl  ShlU-A.  U  ntctnivi 


IS.  ContinuatioB  Sbeetts)  SFaU*A  altacbed:        O  Yes 


ONo 


14.     IwtoiMliow 

MCtion  1IU.  Ml 


it  tooB  b  »ii»iHn<  tr  M>  at  use 
illBkbytnf  MwWn  k  1  mmW  apaMMMtaa 
Mi  rknt  kf  «M  Um  ibai 


si  use  MU  Km  I 


#Mi>»iiaiirt»«iWI»ii>iH'i«ith»l 


S%nati»r  . 

Print  Name: 
TWe 


TcfephOfK  NOwS« 


Dale:. 


r^f^^ft^?*^ 
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INSTRUCTIONS  FOR  COMPLEHON  OF  Sf4ll,  DISaOSURE  OF  LOMYINC  ACTIVITIES 


ktentify  the  type  o<  cov««d  FtdtfJ  actfaii  «or  wWdi  lobb»fc.g  •etfvJty  to  a^ 
eutcom*  of  a  cfMfcd  Federal  adian. 

2.  Identify  the  cta^M  of  the  cowered  FedenI  action. 

X  tdendfy  the  aptfropriate  da«sificatfc>n  of  «Wt  leport.  If  *b  to  a  follo««v  «P«t  """^  •  ?«<«*f' *^*rtS  bS 
WomStion  piX5«Jy  reported  enter  the  year  ard  qujrtef  to 
prevkMJSty  subiiitted  report  by  tN»  reporting  entity  for  Ihto  covered  Federal  action. 

4.  Enter  the  fun  aame,  addreft.  dty.  itate  and  Up  code  of  the  reportin.  entity.  Indude  <>»'»r«»<^  ^^Vlri^n,!! 
known.  Check  (he  appropriate  da»«fication  of  the  reporting  entity  that ««»««« Jfjih.  or  expects  to  be.  a  pnme 
or  njbt»^n^pi^U*ntiti  the  tier  of  the  subawaidet.  e.i,  the  llm  wbawrdjmf  the  pon«  to  the  Ut  tier. 
Suba«»«dt  incHide  but  »e  not  Kmited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  M  the  organization  «»ng  the  report  In  item  4  chedM-Subawardee".  then  enter  dwfuO  name,  address.  <»ty,  state  and 
zip  cod*  of  th«  prime  Federri  redpienL  Indude  Congressional  Ototria  if  kaowm. 

6.  Enter  die  nam^  of  the  Federd  agency  mailing  the  award  or  loan  commtonent.  I»»dude  at  least  one  organizational 
level  below  agtncy  name.  If  knoiKn.  For  ewmpJe.  Department  of  Transportation,  United  Sutes  Coast  Guard. 

7.  Enter  the  Federal  p.ogr>n  name  or  descripdon  for  the  covered  M^»!^»^  ^  "^HT't^JlS^till 
Catalog  of  Federal  Domestic  Assistance  (CFOA)  mmbor  for  pmu.  cooperate*  agreements,  loans,  and  loan 
commitments.  I 

a.  Enter  tfte  mo«  appropHate  Federal  Identifying  number  available  far  the  Federal  action  ««te"**fi^  lj«7«  VJ*** 

Request  for  Ptoposal  OBFT)  number;  tnviution  for  Bid  (IFB)  number  grant  announcement  nurnber;»e  contrart. 

grant  or  loan  awvd  number  the  application/proposal  control  number  assigned  by  the  Federal  agency),    mouo* 

prefixes,  e^,  rUFf-DE-WWIOI." 

9.  For  a  covered  federal  action  where  there  has  been  an  award  or  loan  corrwnitment  by  tite  Federal  agency,  enter  the 

Federal  amouit  of  the  awardlow  commitment  tor  the  prime  entity  idcntif  ed  In  Item  4  or  5. 
10.  (a)Enter  the  «UI  name,  address,  dty.  state  and  lip  cod*  ol  dw  lobbying  entity  engaged  by  the  reporting  entity 
identified  i*  item  4  to  influence  tfw  covered  Federal  action. 
(b)Enter  the  *«  n«es  of  tfw  IndMdoiifs)  perfonning  sen»<ces.  and  Indude  fuB  address  if  different  from  10  U». 
Enter  Last  ijiame.  First  N«ne.  atd  Middte  Wtiat  (MtV 
n.  Enter  the  an^unt  of  compensation  paid  or  reasonably  e«pected  to  be  paid  by  d»  t^iorting  ««»i«V  <««e;»Vf>  »?*« 
lobbying  enti%  (Item  10).  Indicate  whed»r  die  payment  has  been  mad*  factual) « jri'**J!!iff!/£^!!J^*  „i2^ 
SlboiiM  thatjappiy.  H  tiw  to  a  material  d««v  «po«.  «»«»««■»«•«»**•  "^^  "^  P'^''^* '^*  *^  *** 
to  b*  made.  I 

^2.  CJ»edt  iht  appropriate  boxfes).  Owdt  di  boxes  tfiat  apply.  If  payment  to  made  d«rough  an  In-kind  contribution, 
specify  tf«e  nature  and  value  of  tf«*  in4iind  payment. 

13.  Checfctiteap(>ropriaubo>(es).  CYieck  aB  boxes  tftat  appfy.  If  odter.  spedfy  naMre. 

14.  Provide  a  sp*dfic  and  detafled  descdption  of  the  servtoea  that  the  tobbytot  has  pwtomed,  or  '^^  «*«^"« 
perform,  and  the  date<s)  of  any  aennces  rendered.  Indude  all  preparatory  and  retoled  aetwrty,  not  |ust  ftme  »P«*  •« 
11^  contact  with  Federal  oMIdato.  Identify  d>*  Federal  offidaMs)  or  employeefs)  contacted  or  the  oHkerts). 
employee^),  {or  MembeKs)  of  Congress  that  were  contacted. 

15.  Otecfcwhedijer  or  not  a  SF-IU-A  Continuation  Shaetts)  to  attached. 

16.  The  certifying  oflldalsha«  sign  «»d  date  dwfonn.  print  WsAer  nam*,  tide,  and  telephone  number. 


fuWk  rtponing  b4dcn  far  #M 


JMI 


per  mponic.  inckidinc  time  for  fcvwwint 
Mid  ravwwwng  the  collection  of 
•I  biloniiMon.  indudiMg  MiBnOon* 
(014»«04M.  Waihinglen. DC.  20SO3 


P 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 
CONTINUATION  SHEET 


Approved  bf  OMI 


(FR  Doc  91-22303  Filed  9-17-91:  8:45  am] 
MUINQ  CODE  4000-01-C 


Wednesday 
September  18.  1991 


Part  IV 

Department  of 
Education 

Office  of  Management 


Notice  Inviting  Individuals  To  Serve 
Field  Readers  for  Grant  Application 
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DEPARTMENT  Of  EDUCATION 

Office  of  Managelnent 

Notica  Inviting  Individuals  To  Serve  as 
Field  Readers  for  Grant  Application 
Competitions 

agency:  Department  of  Education. 
action:  Notice  inyiting  individuals  to 
serve  as  field  reaqers  for  grant 
application  competitions. ' 

summary:  The  Secretary  invites 
individuals  to  apply  to  serve  as  field 
readers  for  the  evaluation  of  grant 
applications  subniitted  for  funding  for 
fiscal  year  (FY)  1^92  under  various 
discretionary  graiit  programs  of  the 
Department  of  Education.  A  field  reader 
is  an  individual  vs*th  expertise,  in  at 
least  one  education  program,  that 
supports  his  or  hek  professional  review 
of  applications  fof  discretionary  grant 
programs. 

DATES:  An  indiviqual  interested  in 
serving  as  a  field  leader  should  submit 
his  or  her  resume  to  the  appropriate 
office  of  the  Department  of  Education  as 
soon  as  possible  (pee  "FOR  FURTHER 
INFORMATION  COffTACT"  section  of  this 
notice).  Because  dome  grant 
competitions  are  keld  early  in  the  year, 
a  delay  in  the  receipt  of  a  resume  may 
preclude  an  individual  from  being 
considered  for  seivice  during  FY  1992. 

SUPPLEMENTARY  WIFORMATION:  The 

Secretary  is  seekihg  field  readers  to 
review  applicatiotis  for  discretionary 
grants  under  a  variety  of  programs. 
Examples  of  the  tirpes  of  grant  programs 
the  Department  fiinds  are  contained  in 
the  FY  1992  Comqined  Application 
Notice  published  In  this  issue  of  the 
Federal  Register. 

Potential  field  i  eaders  will  be  selected 
to  evaluate  grant  applications  only  in 
their  respective  a  -eas  of  expertise  and 
in  conformance  With  the  specific  needs 


of  each  program. 


rhe  Department  will 


base  this  selectio  i  on  the  resume 
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provided  by  each  potential  field  reader. 
Under  some — but  not  all— of  the 
Department'*  programs,  field  readers 
are  provided  honoraria  for  their  service. 
If  travel  to  a  review  site  is  necessary, 
the  Department  pays  a  field  reader's 
travel  expenses  in  conformance  with 
Federal  travel  regulations. 

If  you  are  interested  in  serving  as  a 
field  reader,  please  review  the  programs 
contained  in  the  Combined  Application 
Notice  to  determine  to  which  office  you 
should  submit  your  resume.  If  your 
expertise  covers  programs  under  more 
than  one  principal  office  of  the 
Department,  you  are  encouraged  to  send 
your  resume  to  all  appropriate  offices. 
Please  indicate  the  program  or  programs 
for  which  you  are  interested  in  reading. 
Depending  on  the  particular 
competition,  a  person  selected  as  a  field 
reader  may  be  asked  to  serve  on  a  panel 
or  may  be  asked  independently  to 
evaluate  applications  for  grant  awards. 
Because  of  the  standards  and  needs  of 
the  Department,  some  applicants, 
although  otherwise  quahfied.  may  not 
be  selected  to  serve  as  field  readers. 

Each  potential  field  reader  should 
determine  if  he  or  she  has  an  actual 
conflict  of  interest  or  the  appearance  of 
a  conflict  of  interest  as  a  reader  (see  34 
CFR  73.11  (Rnancial  interests)  and 
73.30(f)  (Criminal  conflict  of  interest 
prohibitions)).  A  potential  field  reader 
who  is  employed  should  include  in  his 
or  her  resume  the  name  of  the  employer, 
the  potential  reader's  current  position 
with  that  employer,  and  the  mailing 
address  of  the  employer. 

FOR  FURTHER  INFORMATION  CONTACT  A 

potential  field  reader  should  send  his  or 
her  resume  to  the  appropriate  office  or 
offices  listed  below.  If  additional 
information  is  required,  please  contact 
the  person  listed  for  each  office.  For 
programs  under  the  Office  of  Special 
Education  and  Rehabilitative  Services,  a 
potential  field  reader  who  is  deaf  or 
hearing  impaired  may  telephone  the 
TDD  nimiber  (202)  732-1265  between 


8:30  a.m.  and  5:00  p.m..  Eastern  time.  For 
all  other  ED  programs  a  po(ential  reader 
who  is  deaf  or  hearing  impaired  may 
call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8:00  a.m. 
and  7:00  p.m..  Eastern  time. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs:  Vemice 
Diggs.  U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW.,  room  5086, 
Switzer  Building,  Washington.  DC 
20202-6510.  Telephone:  (202)  732-5071. 

Office  of  Educational  Research  and 
Improvement:  Walter  Kenrich,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW..  room  602, 
Washington.  DC  20208-5530.  Telephone: 
(202)  219-2050. 

Office  of  Elementary  and  Secondary 
Education:  Edna  Carter,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  2181,  FOB-6. 
Washington,  DC  20202-6100.  Telephone 
(202)  401-1109. 

Office  of  Postsecondary  Education: 
Carole  Kinard.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3006.  ROB-3.  Washington.  DC 
20202-5172.  Telephone:  (202)  70a-4654. 

Office  of  Special  Education  and 
Rehabilitative  Services:  Michael  E. 
Vader,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3006, 
Switzer  Building,  Washington.  DC 
20202-2525.  Telephone:  (202)  732-1265. 

Office  of  Vocational  and  Adult 
Education:  Kevin  Kelly.  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SW..  room  4525,  Switzer  Building, 
Washington,  DC  20202-7120.  Telephone: 
(202)  732-2237. 

(Catalog  of  Federal  Domestic  Assistance 
Nunil>er  does  not  apply.) 

Dated:  September  11, 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[PR  Doc.  91-22302  Filed  9-17-91;  8:45  am] 
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DEPARTMENT  OF  fHE  INTERIOR 

Bureau  of  Indian  Alffairs 

25  CFR  Part  83 
RIN  1076-AC46 

Procedures  for  Establishing  Ttiat  an 
American  Indian  Group  Exists  as  an 
Indian  Tribe 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTKHC  Proposed  rile. 


summary:  The  Burc  au  is  proposing  to 
amend  and  clarify  ( xisting  regulations 
on  Federal  acknowl  edgment.  25  CFR 
part  83  in  order  to  e  iminate  outmoded 
sections,  to  improv^  the  system  for 
considering  petitions  and  to  guarantee 
certain  independent  reconsideration 
processes  for  petitioners  and  other 
parties.  Minor  changes  are  proposed 
throughout  to  clarify  language  in 
existing  provisions.  This  proposal  is 
being  made  becaus( !  following  the  1978 
publication  of  the  r  gulations  which 
govern  procedures  or  evaluating 
petitions  from  groups  seeking 
acknowledgment  as  Indian  tribes, 
numerous  issues  ha  ve  been  raised 
concerning  the  intei  pretation  of  some  of 
these  procedures.  T  lis  action  will  clarify 
the  procedures  for  j  etitioners,  eliminate 
some  of  the  probier  is  that  have  arisen 
that  were  not  cover  id  by  the  existing 
regulations,  and  im  >rove  the  quality  of 
future  petitions. 

DATES:  Comments  i  lust  be  received  on 
or  before  Decembei  17. 1991. 
ADDRESSES:  Commi  >nt8  may  be  mailed 
to:  Lynn  Forcia,  Chjef.  Branch  of 
Acknowledgment  ahd  Research.  Bureau 
of  Indian  Affairs.  mS-2614  Main  Interior 
Building.  1849  C  Strtet.  NW.. 
Washington.  DC  20^40. 
FOR  FURTHER  INFOf«MATION  CONTACT: 
Lynn  Forcia.  Branck  of 
Acknowledgment  and  Research. 
Division  of  Tribal  Qovemment  Services. 
Bureau  of  Indian  Affairs,  MS-2614  Main 
Interior  Building.  1849  C  Street.  NW.. 
Washington.  DC  20240,  telephone 
number  (202)  208-5  592  (FTS:  268-3592). 
SUPPLEMENTARY  INI  FORMATION: 
Regulations  to  govam  the  review  of 
petitions  from  grou  >8  seeking 
acknowledgment  a  i  Indian  tribes  first 
became  effective  O  ctober  2. 1978. 
Initially  published  i  is  25  CFR  part  54. 
they  were  later  red  jsignated  without 
change  as  25  CFR  part  83.  Since  the  first 
publication  and  ap  >lication  of  the 
regulations  in  1978,  numerous  issues 
have  been  raised  cimceming  the 
interpretation  of  sctne  of  the  provisions 
in  these  regulationi .  Consequently. 
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several  minor  deletions  and  additions 
have  been  made  throughout  these 
proposed  regulations  to  clarify  the 
meaning  of  particular  passages.  In 
addition,  some  sections  are  proposed  to 
be  deleted  in  their  entirety,  either 
because  time  and  events  have  rendered 
them  inappropriate  or  because 
provisions  have  been  proposed  to 
replace  them.  The  proposed  rule  has 
also  added  several  defmitions  and 
clarified  existing  ones  with  new 
language.  Although  some  wording  has 
been  added  to  the  criteria  in  {  83.7  for 
clarification.  th.e  basic  criteria  for 
acknowledgment  remain  unchanged. 

The  proposed  revised  regulations  are 
published  in  their  entirety  for  review 
and  comment  by  the  public.  The  policy 
of  the  Department  of  the  Interior  is  to 
afford  the  public  an  opportunity  to 
participate  in  the  rule-making  process 
whenever  practical.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  location  identified  in  the 
"ADDRESSES"  section  of  this  preamble. 
Double-spaced  copies  of  the  proposed 
revised  regulations  with  deletions  and 
additions  clearly  marked  for  ease  of 
reading  are  available  upon  request  to 
the  Branch  of  Acknowledgment  and 
Research  at  the  location  noted  In  the 
"ADDRESSES"  section. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule- 
making does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Envinmmental 
Policy  Act  of  1969. 

The  information  collection 
requirements  contained  in  §  83.7  have 
been  approved  by  the  office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  OMB  1076-0104. 

The  authority  to  issue  rules  and 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  sections 
463  and  465  of  the  Revised  Statutes  (25 
U.S.C.  2  and  9)  and  230  DM  1  and  2.  This 
proposed  rule  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  primary  author  of  this  document 
is  Lynn  Forcia.  Chief.  Branch  of 
Acknowledgment  and  Research.  Bureau 
of  Indian  Affairs. 

Proposed  Revisions 

Section  83.1    Definitions 

Section  83.1  has  been  revised  to 
include  definitions  for  nine  previously 
undefined  terms:  "Board."  "Continental 
United  States."  "Documented  petition," 


"Interested  party."  "Previous  Federal 
acknowledgment."  'Tribal  political 
influence  or  other  tribal  political 
authority."  "Tribal  relations."  'Tribal 
roll"  and  "Undocumented  letter 
petition."  Definitions  which  were 
previously  a  part  of  the  regulations  and 
which  have  been  significantly  revised  to 
explain  precisely  the  intent  of  the 
Department  are  "Autonomous," 
"Community."  "Continuously," 
"Historically,  historical  or  history"  and 
"Member  of  an  Indian  tribe."  The  term 
"Other  party"  has  been  deleted  and  its 
provisions  included  in  the  definition  of 
the  term,  "Interested  party." 

The  definition  of  "Autonomous"  has 
been  rewritten  to  add  language 
regarding  the  exercise  of  tribal  political 
influence  or  other  tribal  political 
authority.  This  change  more  accurately 
reflects  the  meaning  of  the  word 
"autonomous",  i.e..  self-governing.  This 
self-governing  character  of  an  Indian 
tribe  is  basic  to  the  Federal 
Government's  acknowledgment  that  a 
group  maintains  a  govemment-to- 
govemment  relationship  with  the  United 
States. 

A  definition  for  the  term  "Board"  has 
been  added  because  of  the  new 
reconsideration  process  in  S  83.10 
involving  the  Interior  Board  of  Indian 
Appeals. 

The  term  "Community"  has  been 
revised  to  better  reflect  the  intent  of  the 
present  regulations,  which  have  often 
been  misinterpreted.  In  particular,  the 
term  "specific  area"  in  the  definition  in 
the  current  regulations  has  been  found 
to  be  confusing,  since  it  implies  an 
alternative  requirement — some 
undefined  geographic  concentration — to 
providing  evidence  of  the  maintenance 
of  significant  social  relationships 
between  members  of  a  group  and  their 
differentiation  from  nonmembers  which 
is  necessary  for  the  group  to  meet 
criterion  §  83.7(b). 

A  definition  of  "Continental  United 
States"  has  been  added  to  make  it  clear 
that  the  regulations  apply  to  Alaska. 
Many  Federal  statutes  passed  since  the 
Alaska  Native  Claims  Settlement  Act 
(ANCSA)  (43  U.S.C.  §  1601  et  seq.)  have 
defined  Indian  "tribe"  to  include  the 
corporations  established  pursuant  to 
ANCSA.  Thus,  the  Federal  Register  list 
of  tribes  which  are  recognized  and 
eligible  for  services  was  expanded  to 
include  ANCSA  corporate  entities.  See 
53  FR  52829.  at  52832,  December  29, 
1988.  The  ANCSA  corporations,  while 
eligible  for  services  as  though  they  were 
"tribes"  because  Congress  expressly 
included  them  in  the  statutory  definition 
of  "tribes,"  are  not  tribes  in  the 
historical  or  political  senses.  Therefore. 
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the  Bureau,  in  consultation  with  Indians 
and  Alaska  Natives,  will  review  the 
present  Acknowledgment  process  to 
determine  if  a  modified  process  is 
needed  so  that  Alaska  organizations 
may  seek  inclusion  on  the  list  of  entities 
recognized  and  eligible  for  services 
without  using  the  present 
Acknowledgment  procedure  (See  53  FR 
52829,  at  52833,  December  29, 1988). 
Until  that  determination  is  made,  and 
regulations  are  developed  for  a  modiHed 
process,  these  regulations  will  continue 
to  apply  to  Alaska. 

Care  has  been  taken  to  differentiate 
between  an  "Undocumented  letter 
petition" — a  letter  or  resolution  flled  by 
a  group  indicating  its  intention  to  file  a 
documented  petition — and  a 
"Documented  petition"  in  order  to  cope 
with  an  inequitable  situation  which  has 
developed  as  a  result  of  groups  which 
filed  undocumented  letters  or 
resolutions  at  an  early  date  being  given 
priority  of  consideration  over  later  filers, 
even  though  the  letter's  documented 
petitions  were  complete  and  received 
before  petitions  from  the  early  filers 
were  documented. 

The  terms  "Historically,  historical  or 
history"  have  been  redefined  to  allow  a 
petitioner  to  establish  its  continuous 
existence  from  first  sustained  contact 
with  non-Indian  society.  This  will 
relieve  petitioners  of  the  burden  of 
attempting  to  document  existence  from 
initial  contact,  which  may  be 
substantially  earlier  than  sustained 
contact. 

A  definition  of  "Previous  Federal 
acknowledgment"  has  been  added  to 
clarify  the  meaning  of  previous  Federal 
recognition  of  tribal  existence  or  tribal 
status. 

A  definition  of  'Tribal  political 
influence  or  other  tribal  political 
authority"  has  been  added  to  clarify  that 
the  self-governance  reflected  in  the 
autonomous  nature  of  a  group  is  more 
than  simply  a  process  for  group  decision 
making,  but  also  a  process  which 
influences  or  controls  the  behavior  of  a 
group's  members  and  represents  the 
group  to  outsiders. 

Section  83.3  Scope 

In  S  83.3(a),  the  term  "culturally 
identifiable"  has  been  deleted  because  it 
does  not  reflect  what  is  required  by  the 
criteria. 

In  S  83.3.  paragraphs  (b),  (c),  (d),  (e) 
and  (f)  have  been  revised  to  clarify  that 
already  acknowledged  tribes,  groups 
formed  in  recent  times,  groups  which 
separate  from  the  main  body  of  a 
currently  acknowledged  tribe,  groups 
which  are  subject  to  congressional 
legislation  terminating  or  forbidding  the 
Federal  relationship,  or  groups  which 


were  previously  denied 
acknowledgment  under  this  part,  may 
not  be  acknowledged  under  this  part 

Language  has  been  added  to  S  83.3(d) 
to  clarify  the  intent  of  the  regulations 
that  groups  which  may  have  been  or 
may  be  regarded  by  some  as  part  of 
currently  acknowledged  tribes  may  be 
able  to  petition  under  certain 
circumstances.  This  is  further  described 
in  S  83.7(f). 

Section  83.3(f)  has  been  added  to 
clarify  the  position  of  the  Department 
and  the  intent  of  the  present  regulations 
regarding  the  refiling  of  petitions  by 
groups  which  have  previously  filed 
petitions  which  have  been  denied.  Once 
a  considerable  amount  of  time  and 
resources  have  been  devoted  to 
evaluating  a  documented  petition, 
responding  to  comments  submitted  to 
rebut  or  support  a  proposed  finding  and 
providing  an  opportunity  for 
reconsideration  of  the  Assistant 
Secretary's  final  determination,  the 
decision  to  acknowledge  or  decline  to 
acknowledge  that  an  Indian  group  exits 
as  a  tribe  is  final  for  the  Department. 
Refiling  will  be  prohibited  under  these 
revised  regulations. 

In  order  to  allow  equitably  petitioning 
groups  the  opportunity  to  take 
advantage  of  the  new  appeal  process 
and  time  fi'ames  for  various  stages  of  the 
evaluation  process,  S  83.3(g]  has  been 
added  to  give  groups  whose  petitions 
are  under  active  consideration  on  the 
date  that  these  revised  regulations 
become  effective  30  days  to  choose 
whether  to  continue  the  petitioning 
process  under  these  revised  regulations 
or  the  existing  regulations  as  published 
at  43  FR  39361,  September  5, 1978.  All 
other  petitioning  groups  will  be 
considered  under  the  new  regulations. 

Section  83.4  ("Who  may  file")  and 
§  83.5  ("Where  to  file")  have  been 
combined  and  designated  §  83.4. 

Section  83.5  Duties  of  the  Department 

Section  83.6  of  the  current  regulations 
has  been  redesignated  as  fi  83.5.  Section 
83.6(a),  of  the  current  regulations,  which 
provides  that  the  Department  shall 
assume  the  responsibility  for  notifying 
unacknowledged  Indian  groups 
throughout  the  United  States  of  the 
opportunity  to  petition  for  Federal 
acknowledgment  under  these 
regulations,  has  been  deleted.  The 
Department,  through  the  staff  of  the 
Branch  of  Acknowledgment  and 
Research,  has  made  extensive  efforts 
since  the  publication  of  the  regulations 
in  1978  to  contact  unacknowledged 
groups. 

Section  S  83.6(b)  has  been 
redesignated  as  {  83.5(a)  and  revised  to 
require  the  periodic  rather  than  annual. 


publication  of  the  list  of  Indian  tribes 
recognized  and  receiving  services  from 
the  Bureau  of  Indian  Affairs,  as  deemed 
necessary  by  the  Assistant  Secretary. 
Because  few  groups  are  added  to  this 
list  each  year,  and  because  a  notice  is 
published  in  the  Federal  Register  each 
time  an  Indian  tribe  is  acknowledged, 
periodic  publication  of  the  complete  list 
reduces  administrative  costs  and 
increases  efficiency. 

In  S  83.6,  paragraphs  (c)  and  (d)  have 
been  redesignated  as  paragraphs  (b)  and 
(c)  and  revised  to  require  expanded 
guidelines  for  the  format  and 
development  of  documented  petitions 
and  to  allow  these  guidelines  to  be 
supplemented  and  updated  as 
necessary.  The  plan  for  expanded 
guidelines  is  in  response  to  numerous 
complaints  that,  because  standards  of 
evaluation  appear  to  be  inconsistent, 
and  the  mandatory  criteria  are  difficult 
to  understand,  petitioning  groups  do  not 
appear  to  be  treated  equally.  Expanded 
and  updated  guidelines  will  clearly 
define  the  criteria,  delineate  the 
preferred  format  of  documented 
petitions  and  describe  the  process  of 
evaluating  petitions.  Several  petitioners 
and  researchers  have  also  requested 
examples  of  documentation  which 
would  meet  the  criteria,  clarification  of 
the  requirements  and  other  technical 
suggestions  for  the  preparation  of  a 
petition,  all  of  which  will  be  included  in 
the  new  guidelines  currently  being 
planned  by  the  Bureau. 

Section  83.10(d)  has  been 
redesignated  as  S  83.5(d).  a  more 
appropriate  position  in  the  regulations 
for  this  provision. 

Section  83.5(e)  has  been  added  to 
require  the  Assistant  Secretary  to 
periodically  inquire  whether  petitioning 
groups  which  have  submitted  a  letter  or 
resolution  (undocumented  letter 
petition)  requesting  acknowledgment  as 
an  Indian  tribe,  but  have  not  yet 
submitted  a  documented  petition,  intend 
to  continue  the  petitioning  process. 

Section  83.6  General  Provisions  for 
Documented  Petitions 

The  introductory  paragraph  to  S  83.7 
in  the  current  regulations  has  been 
redesignated  as  a  separate  section. 
Section  83.6(a)  discusses  the  format  of  a 
documented  petition.  Section  83.6(b) 
includes  in  the  revised  regulations  the 
requirement  detailed  in  the  Bureau's 
May  16. 1979,  poUcy  letter  to  petitioners 
that  a  petition  be  certified  by  a  group's 
governing  body  as  the  group's  official 
petition.  Section  83.6(c]  emphasizes  the 
need  to  respond  with  detailed  evidence 
to  all  of  the  criteria  and  to  read  the 
criteria  together  with  the  definitions. 
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The  language  in  current  S  83.7(a)  which 
refer*  to  fluctuations  in  tribal  activity 
has  been  placed  in  S  83.6(d)  in  order  to 
clanfy  that  it  appUi  is  to  all  seven 
criteria. 

Section  83.6(e]  has  been  added  in 
response  to  suggestions  that  the 
Acknowledgment  {process  address  the 
question  of  previoi^s  recognition.  The 
issue  is  significant^  although  the 
Acknowledgment  process  has  proven  to 
be  as  valid  and  appropriate  for 
petitioners  claimin ;  a  past  treaty 
relationship  or  othi  t  past  Federal 
recognition  as  for  t  lose  with  no  past 
Federal  recognitioii  at  all.  The 
Acknowledgment  Orocess  should  only 
determine  tribal  e^stence.  because  such 
existence,  rather  tlian  recognition,  is  the 
key  to  exercising  r^ts.  Under  i  83.6(e), 
a  petitioning  group' that  can  prove 
previous,  unambigvous  Federal 
recognition  need  only  demonstrate  that 
it  is  the  same  as  the  tribe  previously 
recognized:  that  th  !  claimed  recognition 
was  a  recognition  <if  tribal  existence  or 
tribal  status,  rathe^  than  simply  some 
Federal  action  providing  assistance  to 
individuals  and  families,  and  that  it  has 
maintained  itself  a  i  a  tribe  (i.e.,  meets 


all  the  criteria  in  § 


83.7)  since  the  date  of 


the  previous  Feder  il  recognition. 

Section  83.7  Mane  atory  Criteria  for 
Federal  Acknowledgment 

Language  has  baen  added  in  S  83.7 
(a)(1),  (b),  (e)  and  m  to  emphasize  the 
fact  that  the  criteria  are  applicable  to 
the  identification  erf  tribal  entities,  not 
individuals. 

Paragraphs  (a)  a  nd  (b)  in  S  83.7  have 
been  revised  by  re  ilacing  the  term 
"statement  of  facts "  with  the  word 
"evidence."  This  tips  been  done  for 
clarity,  as  these  tvto  terms  were  never 
considered  different  and  never  treated 
as  different  in  past  administrative 
practice. 

bi  S  83  J.  paragraph  (b)  has  been 
revised  to  reflect  the  clarifications  made 
in  the  definition  of  "Community"  under 
S  83.1  and  specifically  states  that  this 
criterion  must  be  demonstrated 
throughout  the  petitioner's  history. 
Language  has  alsolbeen  added  to  end 
the  misconception  of  some  petitioning 
groups  and  their  researchers  that  this 
criterion  is  limiting,  requiring  proof  of 
descent  from  one  particular  historical 
tribe  rather  than  ffom  one  tribe  or  a 
combination  of  historical  tribes  which 
functioned  as  a  single  entity.  As  in 
criterion  S  83.7(e), descent  can  be  from 
one  historical  tribal  entity  or  from  two 
or  more  historical  tribes  which 
combined  and  functioned  as  a  single 
autonomous  political  entity. 

In  §  83.7,  paragraph  (c)  has  been 
revised  to  reflect  I  le  clarification  made 


JMI 


in  the  definition  of  'Tribal  pohtical 
influence  or  other  tribal  political 
authority." 

In  §  83.7,  paragraph  (e)  has  been 
revised  to  signify  the  need  for  complete 
data  about  known  current  members.  It 
was  initially  intended  that  this 
information  be  included  when  a  petition 
is  submitted,  and  the  request  for  such 
information  has  been  a  part  of  the 
guidelines  since  they  were  originally 
issued.  The  revision  also  requires 
elaboration  on  the  circumstances 
surrounding  the  background  and 
preparation  of  former  lists  of  members, 
which  are  required  to  be  submitted.  The 
revision  includes  the  requirement 
detailed  in  the  Bureau's  May  16. 1979, 
policy  letter  to  petitioners  that  the 
membership  list  be  certified  as  the 
official  membership  list  by  the  group's 
governing  body.  This  is  a  separate 
certification  from  the  certification 
required  for  the  docimiented  petition. 

In  S  83.7,  language  has  been  added  to 
paragraph  (f)  to  reflect  explicitly  the 
Bureau's  intent  in  the  present 
regulations  that  groups  may  be 
acknowledged  under  certain  specified 
circumstances  even  if  their  membership 
may  have  been  or  may  be  regarded  by 
some  as  composed  principally  of 
members  of  federally  recognized  tribes. 
However,  a  group  whose  members  may 
have  appeared  on  the  rolls  of,  or  who 
have  been  associated  with,  an 
acknowledged  North  American  Indian 
tribe,  must  demonstrate  its  meets  all  the 
criteria  of  having  had  a  distinct  and 
separate  historical  existence  before  it 
can  be  acknowledged. 

Section  83.8    Notice  of  Receipt  of  a 
Petition 

Section  83.8(a)  has  been  revised  to 
include  language  originally  in  §  83.8(d) 
to  indicate  that  interested  parties  to  a 
petition  have  an  opportunity  during  the 
Acknowledgment  process  to  submit 
factual  or  legal  arguments  in  support  of 
or  in  opposition  to  the  petition. 

Section  83.8(b),  concerning  actions 
required  for  petitions  on  file  prior  to  the 
initial  publication  of  the  regulations  in 
1978,  is  no  longer  relevant  and  has  been 
deleted,  and  9  83.8(c)  has  been 
redesignated  as  S  83.8(b). 

Section  83.8(d)  has  been  redesignated 
as  S  83.8(c),  and  the  language  pertaining 
to  a  petitioner's  opportunity  to  respond 
to  evidence  or  arguments  submitted  in 
support  of  or  in  opposition  to  the 
petition  prior  to  final  determination  of 
the  petition's  status  is  included  in 
revised  {  83.g(i). 


Section  83.9    Processing  the 
Documented  Petition 

Section  83.9  has  been  amended  so  as 
to  apply  only  to  petitions  which  have 
completely  responded  to  the  criteria  in 
9  83.7,  including  the  submission  of 
documentation  which  supports  the 
petitioning  group's  arguments  for 
acknowled^ent  Under  the  current 
regulations,  groups  have  filed  letters 
petitioning  for  Federal  acknowledgment 
without  documentation  or  detailed 
responses  to  the  criteria.  Other  groups, 
with  later  "original  fiUng  dates,"  have 
more  quickly  completed  the  work  of 
preparing  the  detailed  responses  and 
obtaining  the  needed  documentation. 
This  creates  the  possibility,  under  the 
language  in  the  current  regulations,  that 
groups  filing  early,  incomplete  petitions 
will  claim  the  right  to  prior 
consideration  over  groups  whose 
complete,  documented  petitions  have 
been  awaiting  evaluation  for  long 
periods  of  time.  As  revised.  9  83.9 
corrects  the  potential  inequity  caused  by 
the  wording  in  the  original  regulations. 

In  9  83.9,  language  has  been  added  to 
paragraph  (b)(1)  to  emphasize  that  the 
preliminary  review  (sometimes  called 
die  "obvious  deficiency."  or  "OD" 
review)  does  not  constitute  the  staff's 
complete  review  of  the  petition,  which  is 
conducted  during  active  consideration. 
This  rewritten  paragraph  also  includes 
language  allowing  active  consideratioir 
of  documented  petitions  priority  over 
preliminary  reviews. 

In  9  83.9.  paragraph  (b)(2]  has  been 
added  to  provide  for  the  determination, 
during  the  preliminary  review,  of 
whether  a  group  claiming  previous 
recognition  under  9  83.6(e)  has  provided 
evidence  to  sufficienUy  prove  that  it  is 
the  same  as  the  tribe  with  previous, 
unambiguous  Federal  recognition  of 
tribal  existence  or  tribal  status.  If 
sufficient  evidence  has  been  provided  in 
the  documented  petition,  the  petitioning 
group  need  only  demonstrate  that  it  has 
maintained  itself  as  a  tribe  (i.e^  meets 
all  the  criteria  in  9  83.7)  since  the  date  of 
the  previous  Federal  recognition. 

In  9  83.9.  paragraph  (c)  has  been 
added.  In  the  past,  the  Acknowledgment 
staff  has  attempted  to  provide  for 
additional  review  of  a  petitioner's 
response  to  the  preliminary  review  to 
determine  if  the  petitioner  has 
responded  to  questions  in  the 
preliminary  review.  However,  this 
"second  OD"  procedure  has  been 
subjected  to  the  criticism  that  the 
Acknowledgment  staff  is  never  satisfied 
widi  the  information  provided  by 
petitioning  groups.  This  paragraph 
makes  it  clear  that  the  petitioning 
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group^s  governing  body  decides  whether 
to  submit  the  information  requested  in 
the  preliminary  review  or  to  request,  in 
writing,  that  the  Assistant  Secretary 
proceed  with  the  active  consideration  of 
the  documented  petition  utilizing  the 
materials  already  submitted.  Section 
83.9(c)(1),  however,  provides  that  a 
petitioning  group  which  responds  to  the 
preliminary  review  may  also  request  a 
review  of  the  adequacy  of  that  response. 
When  a  preliminary  review  determines 
that  the  claim  to  previous  recognition 
under  {  83.e(d)  is  not  supported  by  the 
evidence  submitted.  S  83.9(c)(2)  requires 
that  the  petitioner  respond  to  that 
review.  Failure  of  a  petitioner  claiming 
previous  Federal  recognition  to  respond 
to  this  preliminary  review  shall  cause  its 
documented  petition,  when  it  is  placed 

'  under  active  consideration,  to  be 
evaluated  in  the  same  manner  as 
documented  petitions  from  groups  which 
have  no  claim  to  previous  Federal 
recognition. 

In  9  83.9,  paragraph  (c)  has  been 
redesignated  as  paragraph  (d)  and  has 
been  revised  to  change  the  priority  of 
consideration  from  the  date  of  original 

.  filing  of  undocumented  letter  petitions  to 
the  date  documented  petitions  are 
determined  to  be  complete  and  ready  for 
active  consideration.  The  date  of 
original  filing  will  be  used  in  die  event 
that  two  documented  petitions  are 
determined  to  be  ready  for  active 
consideration  on  the  same  date. 

In  S  83.9,  paragraph  (e)  has  been 
redesignated  as  paragraph  (g)  and 
revised.  In  order  to  increase  the  amount 
of  staff  time  available  to  consider 
serious  applications,  this  paragraph  now 
requires  the  completion  of  a 
determination  once  active  consideration 
has  begun.  Considerable  staff  time  and 
expense  goes  into  reviewing  a  petition 
for  obvious  deRciencies  and  discussing 
the  details  with  the  group's  researchers. 
Petitioners,  at  the  time  of  the  obvious 
deficiencies  review,  should  have  a  clear 
understanding  of  any  major  problems 
that  are  apparent  in  the  petition  and 
how  these  problems  may  be  corrected. 
There  is  ample  opportunity  to  withdraw 
the  petition  at  that  point.  Once  a  petition 
is  placed  on  active  consideration,  not 
only  does  the  staff  commit  vast  amounts 
of  time  to  evaluate  the  status  of  a  group 
and  the  Department  obligate  funds  for 
research,  travel  and  sometimes 
contracting,  but  also  other  petitionert 
are  held  in  abeyance.  For  a  petitioning 
group  to  withdraw  a  petition  during 
active  consideration  is,  therefore, 
wasteful  and  inefficient  and  unfair  to 
other  petitioners. 

Paragraph  (g)  in  1 83.9  also  provides 
that  work  on  a  petition  may  be 


suspended  for  a  fixed  period  or 
conditionally  by  the  Assistant  Secretary 
at  any  stage  of  the  process  for 
administrative  or  technical  reasons, 
temporary  closure  of  a  major  archival 
resource,  or  discover  of  serious 
discrepancies  in  the  petition  or 
docimientation.  If  there  are  such 
technical  or  administrative  problems 
with  the  petition,  a  petitioner  can  work 
through  the  Assistant  Secretary's  office 
to  obtain  a  suspension  of  active 
consideration  for  a  specified  period  of 
time. 

In  i  83.9,  paragraph  (e)  has  been 
added  to  allow  the  Assistant  Secretary 
to  review  a  documented  petition,  prior 
to  active  consideration,  to  determine  if  a 
petitioning  group  meets  the  mandatory 
criteria  in  paragraphs  (e),  (f)  or  (g)  of 
S  83.7.  This  will  expedite  the  evaluation 
of  a  petition  from  any  group  whose 
docimiented  petition  and  response  to  the 
preliminary  review  contain  little  or  no 
evidence  establishing  that  the  group 
descends  from  a  historical  tribe  or  from 
historical  tribes  which  combined  and 
functioned  as  a  single  autonomous 
political  entity,  or  that  the  group's 
membership  is  principally  composed  of 
individuals  who  are  not  members  of  an 
acknowledged  North  American  Indian 
tribe,  or  that  the  group  was  not  the 
subject  of  congressional  legislation 
terminating  or  forbidding  the  Federal 
relationship.  If  this  review  shows  that 
the  group  cannot  meet  criteria  (e),  (f)  or 
(g),  the  Assistant  Secretary  shall  issue  a 
proposed  finding  to  that  effect  and  shall 
decline  to  acknowledge  that  the  group  is 
an  Indian  tribe.  This  review  is  intended 
primarily  for  those  few  groups  which  are 
clearly  not  of  Indian  ancestry.  If  it  is  not 
clear  whether  a  petitioning  group  can  or 
cannot  meet  criteria  (e),  (f)  or  (g),  the  full 
evaluation  under  all  seven  mandatory 
criteria  in  S  83.7  will  be  undertaken 
when  the  group's  documented  petition  is 
placed  on  active  consideration. 

Section  83.9(g]  has  been  redesignated 
as  S  83.9(1)  and  revised  to  allow  the 
Assistant  Secretary  the  discretion  to 
extend  the  comment  period  of  a 
proposed  finding  up  to  an  additional  120 
days  if  so  requested  by  the  petitioner  or 
an  interested  party.  Situations  have 
arisen  in  some  cases  over  the  last  few 
years  in  which  petitioners  and/or 
interested  parties  could  not  be 
reasonably  expected  to  gather  the 
necessary  materials  to  comment  on  a 
proposed  finding  within  the  original  120- 
day  period  because  of  the  volume  of 
material  considered  in  the  proposed 
finding.  This  paragraph  also  requires 
interested  parties  who  submit  '^ 

comments,  arguments  or  evidence  to  the 
Assistant  Secretary  to  submit  copies  of 


their  comments  directly  to  the  petitioner. 
This  service  has  been  provided  by  the 
Acknowledgment  staff  in  the  past,  but 
because  of  time  constraints  it  is  no 
longer  possible  to  do  so,  and  it  is 
properly  an  obligation  of  those  wishing 
to  comment. 

In  S  83.9,  paragraph  (j)  has  been 
added.  To  correct  a  conflict  in  the 
present  regulations,  which  do  not 
provide  a  timetable  for  a  petitioner  to 
respond  to  any  comments  by  others  on  a 
proposed  finding,  this  provides  a 
petitioner  a  minimum  of  60  days  to 
respond  to  any  comments  made  on  the 
proposed  finding  regardless  of  how  late 
in  the  comment  period  the  arguments  or 
evidence  are  received.  The  Assistant 
Secretary  has  the  discretion  to  extend  a 
petitioner's  opportunity  to  respond  if 
such  an  extension  is  warranted  by  the 
extent  and  nature  of  the  comments  or 
the  timing  of  the  submission  of 
comments  by  other  interested  parties. 

In  §  83.9,  paragraph  (h)  has  been 
redesignated  as  paragraph  (k)  and 
revised.  This  paragraph  retains  the  60- 
day  limit  provided  in  the  existing 
regulations  for  the  Assistant  Secretary 
to  consider  written  arguments  and 
evidence  submitted  to  rebut  or  support  a 
proposed  finding  and  issue  a  final 
determination.  This  time  period  will  not 
begin  automatically  at  the  conclusion  of 
the  comment  period,  however,  but  shall 
begin  as  determined  through 
consultation  between  the  Assistant 
Secretary,  the  petitioner  and  interested 
parties.  It  has  been  the  Bureau's 
experience  that  petitioning  groups  and 
interested  parties  have  frequently 
requested  extensions  of  the  time  period 
within  which  to  submit  comments  on 
proposed  findings  and,  as  a  result,  have 
submitted  more  extensive  arguments 
and  evidence  for  the  Bureau's 
consideration.  Meanwhile, 
Acknowledgment  staff  is  often 
conunitted  to  other  cases  while  waiting 
for  those  comments.  Consultation 
between  the  Assistant  Secretary,  the 
petitioner  and  interested  parties 
submitting  arguments  and  evidence  in 
response  to  a  proposed  finding  will 
enable  all  parties  to  determine  an 
equitable  timeframe  for  the 
consideration  of  those  responses.  The 
Assistant  Secretary  also  has  the 
discretion  to  extend  the  period  for 
consideration  of  comments  on  a 
proposed  finding.  The  volume  of 
materials  and  the  complexity  of  issues 
involved  in  the  comments  that  have 
been  received  on  some  proposed 
findings  are  greater  than  was 
anticipated  when  the  original 
regulations  were  drafted,  and  it  has 
been  found  that  additional  time  has 
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been  needed  to  evaluate  the  comments 
and  prepare  final  determinations.  The 
effective  date  of  ths  fmal  determination 
will  be  90  days  afti  ir  publication,  rather 
than  30  days  as  pn  ivided  in  the  present 
regulations,  to  bring  this  paragraph  into 
compliance  with  the  time  schedules  for 
appealing  determii  ations  as  set  forth  in 
9  83.10. 

In  9  83.9,  paragri  ph  (i)  has  been 
redesignated  as  paragraph  (1). 

In  S  83.9,  paragraph  (jj  has  been 
redesignated  as  paragraph  (m](l)  and 
has  been  revised  t^  clarify  language 
regarding  the  Assistant  Secretary's 
obligation  to  infor^i  unsuccessful 
petitioning  groups  ^bout  alternatives  to 
Federal  acknowledgement  under  these 
regulations.  j 

Section  83.9(l)(2lha8  been  added  to 
clarify  the  intent  of  the  regulations.  It 
states  that  petitioners  which  have  been 
denied  acknowledtement  may  not  re- 
petition. 

Section  83.10    Ret  onsideration  and 
Final  Action 

There  have  beer  numerous  comments 
by  petitioning  groins  and  their  attorneys 
concerning  the  lack  of  an  appeal  of 
determinations  to  in  independent  board 
of  review.  Therefore.  S  83.10  has  been 
revised  to  provide  for  review  by  the 
Interior  Board  of  Indian  Appeals  (IBIA) 
of  certain  issues  th|at  may  be  raised  by 
the  petitioner  or  interested  parties. 
Under  this  revised  appeal  process,  the 
IBIA  has  the  authority  to  either  afTirm 
the  Assistant  Secretary's  final 
determination  or  rf  mand  it  to  the 
Assistant  Secretary  for  further  work  and 
reconsideration. 


Section  83.11 
Decision 


Imj.  lementation  of 


Section  83.11(a 
adding  language  to 


las  been  revised  by 
clarify  that  for  the 


purpose  of  determi  ning  benefits, 
services,  powers.  1  mitations. 
obligations,  protection,  immunities,  and 
privileges  extends  !to  newly- 
acknowledged  tribjes,  these  regulations 
acknowledge  the  ^istence  of  historic 
Indian  tribes.  The  mandatory 
acknowledgment  qriteria  require — as 
their  most  primaryj  and  essential 
element — that  to  ob  acknowledged  a 
group  must  have  "been  identified  from 
historical  times  ur  til  the  present"  as  a 
tribal  entity;  that  i  "has  existed  as  a 
community  from  h  storical  times  until 
the  present";  that  |t  has  maintained 
tribal  political  processes  "throughout 
history  until  the  piesent";  and  that  its 
members  descend  "from  a  tribal  entity 
which  existed  hist  }rically  or  from 
historical  tribes  which  combined."  The 
result  of  this  historical  element  of  these 


regulations  is  that 


a  petitioning  group  of 


a  non-historic  nature,  e.g.,  an  organized 
community  of  Indians,  would  not  be 
acknowledgeable  under  these 
regulations.  As  only  Indian  tribes  which 
have  this  historic  character  can  be 
acknowledged  under  these  regulations, 
their  status  will  be  considered  the  same, 
and  they  will  possess  the  same  inherent 
attributes  of  sovereignty,  as  other 
historic  tribes. 

In  S  83.11,  paragraphs  (b)  and  (c)  have 
been  redesignated  as  paragraphs  (c)  and 
(d).  A  new  paragraph  (b)  has  been 
added  to  S  83.11  to  encourage  groups  to 
submit  complete  and  accurate  lists  of 
members.  There  have  been  instances 
under  the  present  regulations  in  which 
groups  have  submitted  partial  or 
incomplete  lists  of  members.  Section 
83.11(b)  points  out  that  the  list  of 
members  submitted  with  the  petition 
will  be  considered  by  the  Bureau  as  the 
complete  base  roll  for  Federal  funding 
and  other  Federal  administrative 
purposes,  and  requires  that  additions 
must  be  approved  by  the  Assistant 
Secretary  and  will  be  Hmited  to 
descendants  meeting  the  tribe's  criteria. 

Section  83.12    Information  Collection 

This  section  has  been  added  as  a 
requirement  of  the  Office  of 
Management  and  Budget 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  25  CFR  Part  83 

Administrative  practice  and 
procedure,  Indians — tribal  government. 

For  the  reasons  set  out  in  the 
preamble,  part  83  title  25,  chapter  1  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  set  forth 
below. 

PART  83— PROCEDURES  FOR 
ESTABUSHINQ  THAT  AN  AMERICAN 
INDIAN  GROUP  EXISTS  AS  AN  INDIAN 
TRIBE 


83.1 
83.2 
83.3 
83.4 
83.5 
83.8 


Definitions. 
Purpose. 
Scope. 

Filing  an  undocumented  letter  petition. 
Duties  of  the  Department 
General  provisions  for  the  documented 
petition. 

83.7  Mandatory  criteria  for  Federal 
acknowledgment. 

83.8  Notice  of  receipt  of  a  petition. 

83.9  Processing  of  the  documented  petition. 

83.10  Reconsideration  and  fmal  action. 

83.11  Implementation  of  decisions. 

83.12  Information  collection. 


Authority:  S  U.S.C.  301:  sees.  463  and  465  of 
the  Revised  Statutes,  25  U.S.C  2  and  9:  and 
230  Department  Manual  (DM)  1  and  2. 

9  83.1    DefinttkMW. 

As  used  in  this  part: 

Area  Office  means  a  Bureau  of  Indian 
Affairs  Area  Office. 

Assistant  Secretary  means  the 
Assistant  Secretary — Indian  Affairs,  or 
authorized  representative. 

Autonomous  means  the  exercise  of 
tribal  political  influence  or  other  tribal 
political  authority  independent  of  the 
control  of  any  other  Indian  governing 
entity.  Autonomous  must  be  understood 
in  the  context  of  the  Indian  culture  and 
social  organization  of  the  petitioning 
group. 

Board  means  the  Interior  Board  of 
Indian  Appeals. 

Bureau  means  the  Bureau  of  Indian 
Affairs. 

Community  means  any  group  of 
people  which  can  demonstrate  that 
there  exists  sustained  interaction  and 
significant  social  relationships  which 
differentiate  members  from 
nonmembers.  Community  must  be 
understood  in  the  context  of  the  history, 
geography,  culture  and  social 
organization  of  the  group. 

Continental  United  States  means  the 
contiguous  48  states  and  Alaska. 

Continuously  or  continuous  means 
extending  from  generation  to  generation 
bom  first  sustained  contact  with 
Europeans  throughout  the  group's 
history  substantially  without 
interruption  to  the  present. 

Department  means  the  Department  of 
the  Interior. 

Documented  petition  means  the 
detailed,  factual  exposition  and 
arguments,  including  all  documentary 
evidence  necessary  to  demonstrate  that 
these  arguments  specifically  address  the 
mandatory  criteria  (9  83.7  (a)  through 
(g)).  made  by  a  petitioner  to  substantiate 
its  claim  to  continuous  existence  as  an 
Indian  tribe. 

Historically,  historical  or  history 
means  dating  from  the  period  of  earliest 
sustained  non-Indian  settlement  and/or 
governmental  presence  in  the  local  area 
in  which  the  historic  tribe  or  tribes  from 
which  the  petitioner  descends  was 
located. 

Indian  group  or  group  means  any 
Indian  aggregation  within  the 
continental  United  States  that  the 
Secretary  of  the  Interior  does  not 
acknowledge  to  be  an  Indian  tribe. 

Indian  tribe,  also  referred  to  herein  as 
tribe,  means  any  Indian  tribe,  band, 
pueblo,  group  or  community  within  the 
continental  United  States  that  the 
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Secretary  of  the  Interior  acknowledges 
to  exist  as  an  Indian  tribe. 

Indigenous  means  native  to  the 
continenUl  United  States  in  that  at  least 
part  of  the  tribe's  aboriginal  range 
extended  into  what  is  now  the 
continental  United  States. 

Interested  party  means  any  person  or 
organization  who  has  requesteid  that 
they  be  informed  of  general  actions 
pursuant  to  these  regulations  that  are 
initiated  by  the  Assistant  Secretary 
and/or  petitioners,  and  any  person  or 
organization  who  submits  comments  or 
evidence  in  support  of  or  in  opposition 
to  a  petitioner's  request  for 
acknowledgment  as  an  Indian  tribe. 
Interested  party  includes  the  governor 
and  attorney  general  of  the  state  in 
which  a  petitioner  is  located. 

Member  of  an  Indian  group  means  an 
individual  who  is  recognized  by  an 
Indian  group  as  meeting  its  membership 
criteria  and  who  consents  to  being  listed 
as  a  member  of  that  group. 

Member  of  an  Indian  tribe  means  an 
individual  who  meets  the  membership 
requirements  of  the  tribe  as  set  forth  in 
its  governing  document  or.  absent  such  a 
document,  has  been  recognized  as  a 
member  collectively  by  those  persons 
comprising  the  tribal  governing  body; 
and  has  continuously  maintained  tribal 
relations  with  the  tribe  or  is  listed  on  the 
tribal  rolls  of  that  tribe  as  a  member,  if 
such  rolls  are  kept. 

Petitioner  means  any  entity  which  has 
submitted  an  undocumented  letter 
petition  to  the  Secretary  requesting 
acknowledgment  that  it  is  an  Indian 
tribe. 

Previous  Federal  acknowledgment 
means  action  by  the  Federal 
Government  whose  character  is  clearly 
premised  on  identiHcation  of  a  tribal 
political  entity  and  which  clearly 
indicates  the  recognition  of  a 
relationship  between  that  entity  and  the 
United  States. 

Secretary  means  the  Secretary  of  the 
Interior  or  authorized  representative. 

Tribal  political  influence  or  other 
tribal  poIiticaLauthority  means  a  tribal 
cmiBcil.  leadership,  internal  process  or 
dUier  mechanism  which  the  group  has 
used  as  a  means  of  making  decisions  for 
^e  group  which  substantially  affect  its 
[members,  influence  or  control  the 
[behavior  of  members  in  significant 
espects.  and  represent  the  group  in 

saling  with  outsiders  in  matters  of 
consequence.  This  process  is  to  be 
understood  in  the  context  of  the  history, 
culture  and  social  organization  of  the 
groub. 

Tmbal relations  means  participation 
by  ep  individual  in  a  political  and  social 
relationship  with  a  tribal  entity. 


Tribal  roll,  for  purposes  of  these 
regulations,  means  a  list  exclusively  of 
those  individuals  who  have  been 
determined  by  the  tribe  to  meet  the 
tribe's  membership  requirements  as  set 
forth  in  its  governing  document  or.  in  the 
absence  of  such  document,  have  been 
recognized  as  members  by  the  tribe's 
governing  body,  and  who  have  actively 
consented  to  being  listed  as  members. 

Undocumented  tetter  petition  means 
an  imdocumented  letter  or  resolution 
which  is  produced,  dated  and  signed  by 
the  governing  body  of  an  Indian  group 
and  submitted  to  the  Secretary 
requesting  Federal  acknowledgment  as 
an  Indian  tribe. 

963uK   Purpose. 

The  purpose  of  this  part  is  to  establish 
a  departmental  procedure  and  policy  for 
acknowledging  that  certain  American 
Indian  groups  exist  as  tribes.  Such 
acknowledgment  of  tribal  existence  by 
the  Department  is  a  prerequisite  to  the 
protection,  services,  and  beneHts  from 
the  Federal  Government  available  to 
Indian  tribes  because  of  their  status  as 
Indian  tribes.  Such  acknowledgment 
shall  also  mean  that  the  tribe  is  entitled 
to  the  immunities  and  privileges 
availaUe  to  other  federally 
acknowledged  Indian  tribes  by  virtue  of 
their  status  as  Indian  tribes  with  • 
govemment-to-govemment  relationship 
to  the  United  States  as  well  as  the 
responsibilities,  powers,  limitations  and 
obligations  of  such  tribes. 
Acknowledgment  shall  subject  the 
Indian  tribe  to  the  same  authority  of 
Congress  and  the  United  States  to  which 
other  federally  acknowledged  tribes  are 
subjected. 

983.3    Scope. 

(a)  This  part  is  intended  to  cover  only 
those  American  Indian  groups 
indigenous  to  the  continental  United 
States  which  are  ethnically  identifiable, 
but  which  are  not  currentiy 
acknowledged  as  Indian  tribes  by  the 
Department.  It  is  intended  to  apply  to 
groups  which  can  establish  a 
substantially  continuous  tribal  existence 
and  which  have  functioned  as 
autonomous  entities  throughout  history 
until  the  present. 

(b)  Indian  tribes,  organized  bands, 
pueblos  or  communities  which  are 
already  acknowledged  as  such  and  are 
receiving  services  from  the  Bureau  of 
Indian  Affairs  may  not  be 
acknowledged  under  this  part 

(c)  Associations,  organizations, 
corporations  or  groups  of  any  character, 
formed  in  recent  times  may  not  be 
acknowledged  under  this  part  The  fact 
that  a  group  which  nteets  the  criteria  in 
S  83.7  (a)  through  (g)  has  recently 


incorporated  or  otherwise  formalized  its 
existing  autonomous  process  will  be 
viewed  as  a  change  in  form  and  have  no 
bearing  on  the  Assistant  Secretary's 
fmal  decision. 

(d)  Splinter  groups,  political  factions, 
communities  or  groups  of  any  character 
which  separate  from  the  main  body  of  a 
tribe  currently  acknowledged  as  being 
an  Indian  tribe  by  the  Department  may 
not  be  acknowledged  under  this  part. 
However,  groups  whidi  can  cleariy  be 
established  to  have  functioned 
throughout  history  until  the  present  as 
an  autonomous  tribal  entity  may  be 
acknowledged  under  this  part  even 
though  they  have  been  regarded  by 
some  as  part  of,  or  have  been  associated 
with,  an  acknowledged  North  American 
Indian  tribe. 

(e)  Further,  groups  which  are,  or  the 
members  of  which  are,  subject  to 
congressional  legislation  terminating  or 
forbidding  the  Federal  relationship  may 
not  be  acknowledged  under  this  part 

(f)  Finally,  groups  which  have 
previously  petitioned  under  25  CFR  part 
83  (formerly  part  54)  and  which  were 
denied  Federal  acknowledgment,  or 
reorganized  or  reconstituted  petitioners 
which  were  previously  denied,  or 
splinter  groups,  spin-offs,  or  component 
groups  of  any  type  which  were  once  part 
of  petitioners  previously  denied,  may 
not  be  acknowledged  under  this  part. 

(g)  Indian  groups  whose  documented 
petitions  are  under  active  consideration 
at  the  effective  date  of  these  revised 
regulations  may  choose,  within  30  days 
of  the  effective  date  of  these  regulations, 
whether  to  complete  their  petitioning 
process  under  these  regulations  or  the 
prior  regulations  in  part  83  as  published 
in  the  Code  of  Federal  Regulations 
revised  as  of  April  1, 1991. 

S  83.4    FWng  an  undocumented  tetter 
petition. 

(a)  Any  Indian  group  in  the 
continental  United  States  which 
believes  it  should  be  acknowledged  as 
an  Indian  tribe,  and  can  satisfy  the 
criteria  in  (  83.7,  may  submit  an 
undocumented  letter  petition  requesting 
that  the  Secretary  acknowledge  the 
group's  existence  as  an  Indian  tribe. 

(b)  An  undocumented  letter  petition 
requesting  acknowledgment  that  an 
Indian  group  exists  as  an  Indian  tribe 
shall  be  filed  with  the  Assistant 
Secretary — Indian  Affairs.  Department 
of  Uie  Interior,  1849  C  Sb«et  NW.. 
Washington.  DC  20240.  Attention: 
Branch  of  Acknowledgment  and 
Research,  Mail  Stop  2814-MIB. 
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9  83.5    Duties  of  Uk«  Department 

(a)  The  Department  shall  publish  in 
the  Federal  Register,  from  time  to  time 
as  the  Assistant  ^cretary  deems 
necessary,  a  list  of  all  Indian  tribes 
which  are  recognized  and  receiving 
services  from  the  Bureau  of  Indian 
Affairs  by  virtue  hi  their  status  as 
Indian  tribes.       [ 

(b)  Within  180  iays  from  the  elective 
date  of  these  regmations.  the  Assistant 
Secretary  will  hare  available  revised 
and  expanded  guidelines  for  the  format 
of  documented  petitions,  including 
general  suggestioiis  for  the  format  of 
documented  petitions,  including  general 
suggestions  and  guidelines  on  where 
and  how  to  research  for  the  required 
information.  The  tuidelines  may  be 
supplemented  or  i  ipdated  as  necessary. 
The  Department's  example  of  a 
documented  petit;  on  format,  while 
preferable,  shall  r  ot  preclude  the  use  of 
any  other  format. 

(c)  The  Department  shall,  upon 
request,  provide  s  uggestions  and  advice 
to  a  petitioner  for  preparing  the 
documented  petition.  The  Department 
shall  not  be  respohsible  for  the  actual 
research  on  behalf  of  the  petitioner. 

(d)  Any  notice  which  by  the  terms  of 
these  regulations  must  be  published  in 
the  Federal  Register,  shall  also  be 
mailed  to  the  petilioner.  the  governor  of 
the  state  where  tie  group  is  located  and 
to  other  interesteq  parties. 

(e)  After  an  Indian  group  has  Hied  an 
undocumented  letter  petition  requesting 
Federal  acknowledgment  as  an  Lidian 
tribe  and  until  that  group  has  actually 
submitted  a  documented  petition,  the 
Assistant  Secretary  may  periodically 
contact  the  group  pnd  request 
clarification,  in  wfiting,  of  its  intent  to 
continue  with  the  betition  process. 

§  83.6    General  proUsions  for  ttw 
docunwnted  petition. 

(a)  The  documei  ited  petition  may  be 
in  any  readable  fo  rm  which  contains 
comprehensive  ev  dence  in  support  of  a 
request  to  the  Sec  etary  to  acknowledge 
tribal  existence. 

(b)  The  documei  ited  petition  must 
include  a  certifica  ion,  signed  by 
members  of  the  gr  )up's  governing  body, 
stating  that  it  is  th>  group's  official 
documented  petition. 

(c)  In  order  for  tribal  existence  to  be 
acknowledged,  a  petitioner  must  satisfy 
all  of  the  criteria  in  paragraphs  (a) 
through  (g)  of  5  83.7.  Therefore,  thorough 
explanations  and  supporting 
documentation  in  response  to  all  of  the 
criteria  must  be  in  :luded  in  the 
documented  petition.  The  definitions  in 
S  83.1  are  an  integral  part  of  the 
regulations,  and  the  criteria  should  be 
read  carefully  tog«  ther  with  these 


IMI 


definitions.  A  petitioner  may  be  denied 
if  there  is  insufficient  evidence  that  the 
petitioner  meets  one  or  more  of  the 
seven  mandatory  criteria  or  if  the 
evidence  available  demonstrates  that 
the  petitioner  does  not  meet  one  or  more 
criteria. 

(d)  Fluctuations  in  tribal  activity 
during  various  years  shall  not  be  the 
sole  cause  for  denial  of  acknowledgment 
under  these  criteria. 

(e)  Unambiguous,  previous  Federal 
acknowledgment  is  acceptable  evidence 
of  the  tribal  character  of  a  petitioner  to 
the  date  of  such  previous 
acknowledgment.  If  a  petitioner 
provides  substantial  evidence  of  such 
unambiguous  Federal  acknowledgment, 
the  petitioner  will  then  only  be  required 
to  show  that  it  has  continued  to  exist  as 
a  tribe  from  that  date  forward  by 
providing  evidence  that  it  satisfies  all  of 
the  criteria  in  S  83.7  from  the  date  of  the 
unambiguous  previous  acknowledgment 
to  the  present.  A  determination  of  the 
adequacy  of  the  evidence  of  previous 
Federal  action  acknowledging  tribal 
status  shall  be  made  during  the 
preliminary  review  of  the  documented 
petit'-on  conducted  pursuant  to  fi  83.9(b). 

983.7    Mandatory  criteria  for  Federal 
acknowledgment 

The  mandatory  criteria  are: 

(a)  Evidence  establishing  that  the 
petitioner  has  been  identified  from 
historical  times  until  the  present  on  a 
substantially  continuous  basis  as  an 
American  Indian  entity.  Evidence  to  be 
relied  upon  in  determining  the  group's 
substantially  continuous  Indian  identity 
shall  include  one  or  more  of  the 
following: 

(1)  Repeated  identification  as  an 
Indian  entity  by  Federal  authorities; 

(2)  Long-standing  relationships  vnth 
State  governments  based  on  repeated 
identification  of  the  group  as  Indian; 

(3)  Repeated  dealings  with  a  county, 
parish,  or  other  local  government  in  a 
relationship  based  on  the  group's  Indian 
identity; 

(4)  Repeated  identification  as  an 
Indian  entity  by  records  in  courthouses, 
churches,  or  schools; 

(5)  Repeated  identification  as  an 
Indian  entity  by  anthropologists, 
historians,  or  other  scholars; 

(6)  Repeated  identification  as  an 
Indian  entity  in  newspapers  and  books; 

(7)  Repeated  identification  and 
dealings  as  an  Indian  entity  with 
recognized  historical  Indian  tribes  or 
national  Indian  organizations. 

(b)  Evidence  that  a  predominant 
portion  of  the  petitioning  group  lives  in  a 
community  viewed  as  American  Indian 
and  distinct  from  other  populations  in 
the  area,  that  it  has  existed  as  a 


community  from  historical  times  until 
the  present  and  that  its  members  are 
descendants  of  an  Indian  tribal  entity 
which  existed  historically  or  from 
historical  tribes  which  combined. 

(c)  Evidence  establishing  that  the 
petitioner  has  maintained  tribal  political 
influence  or  other  tribal  political 
authority  over  its  members  as  an 
autonomous  entity  throughout  history 
until  the  present. 

(d)  A  copy  of  the  group's  present 
governing  document  including  its 
membership  criteria,  or  in  the  absence 
of  a  written  document,  a  statement 
describing  in  full  the  membership 
criteria  and  the  procedures  through 
which  the  group  currently  governs  its 
affairs  and  its  members. 

(e)  A  list,  separately  certified  by  the 
group's  governing  body  as  the  group's 
official  membership  list,  of  all  known 
current  members  of  the  group  including, 
for  each  member,  full  name  (including 
maiden  name),  date  of  birth  and  a 
current  residential  address;  a  copy  of 
each  available  former  list  of  members 
based  on  the  group's  own  defined 
criteria;  and  a  statement  describing  the 
circumstances  surrounding  the 
preparation  of  each  list.  The 
membership  must  consist  of  individuals 
who  have  established,  using  evidence 
acceptable  to  the  Secretary,  descent 
from  a  tribal  entity  which  existed 
historically  or  from  historical  tribes 
which  combined  and  functioned  as  a 
single  autonomous  political  entity. 
Evidence  which  can  be  used  for  this 
purpose  includes  but  is  not  limited  to: 

(1)  Rolls  prepared  by  the  Secretary  on 
a  descendancy  basis  for  purposes  of 
distributing  claims  money,  providing 
allotments,  or  other  purposes; 

(2)  State,  Federal,  or  other  official 
records  or  evidence  identifying  present 
members  or  ancestors  of  present 
members  as  being  Indian  descendants 
and  members  of  the  petitioning  group; 

(3)  Church,  school,  and  other  similar 
enrollment  records  indicating  the  person 
as  being  a  member  of  the  petitioning 
entity; 

(4)  Affidavits  of  recognition  by  tribal 
elders,  leaders,  or  the  tribal  governing 
body,  as  being  an  Indian  descendant  of 
the  tribe  and  a  member  of  the 
petitioning  entity; 

(5)  Other  records  or  evidence 
identifying  the  person  as  a  member  of 
the  petitioning  entify. 

(f)  The  membership  of  the  petitioning 
group  is  composed  principally  of 
persons  who  are  not  members  of  any 
acknowledged  North  American  Indian 
tribe;  provided,  if  a  group  establishes 
that  it  has  functioned  throughout  history 
until  the  present  as  a  separate  and 
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autonomous  Indian  tribal  entity,  that  its 
members  do  not  maintain  a  bilateral 
political  relationship  with  the 
acknowledged  tribe,  and  that  is 
members  have  provided  written 
confirmation  of  their  membership  in  the 
petitioning  group,  it  may  be 
acknowledged  even  if  its  membership  is 
composed  principally  of  persons  whose 
names  have  appeared  on  rolls  of  or  who 
have  been  otherwise  associated  with  an 
acknowledged  North  American  Indian 
tribe. 

(g)  The  petitioner  is  not.  nor  are  its 
members,  the  subject  of  congressional 
legislation  which  has  expressly 
terminated  or  forbidden  the  Federal 
relationship. 

S83J   Notic*  of  rtc«<pt  of  a  petition. 

(a)  Within  30  days  after  receiving  an 
undocumented  letter  petition,  or  a 
documented  petition  if  an 
undocumented  letter  petition  has  not 
previously  been  received  and  noticed, 
the  Assistant  Secretary  shall 
acknowledge  such  receipt  in  writing  and 
shall  have  published  within  60  days  in 
the  Federal  Register  a  notice  of  such 
receipt  including  the  name,  location  and 
mailing  address  of  the  petitioner  and 
other  such  information  as  will  identify 
the  entity  submitting  the  undocumented 
letter  petition  and  the  date  it  was 
received.  This  notice  shall  also  serve  as 
a  notice  of  opportimity  for  interested 
parties  to  submit  factual  or  legal 
arguments  in  support  of  or  in  opposition 
to  the  petitioner's  request  for 
acknowledgment.  The  notice  shall  also 
indicate  where  a  copy  of  the 
undocumented  letter  petition  and  the 
documented  petition  may  be  examined. 

(b)  The  Assistant  Secretary  shall  also 
notify,  in  writing,  the  governor  and 
attorney  general  of  the  state  in  which  a 
petitioner  is  located. 

(c)  The  Assistant  Secretary  shall  also 
publish  the  notice  of  receipt  of  the 
undocumented  letter  petition  in  a  major 
newspaper  or  newspapers  of  general 
circulation  in  the  town  or  city  nearest  to 
the  petitioner.  The  notice  will  include  all 
of  the  information  in  paragraph  (a)  of 
this  section. 

S  83.9   Processing  of  ttw  documented 
petition. 

(a)  Upon  receipt  of  a  documented 
petition,  the  Assistant  Secretary  shall 
cause  a  review  to  be  conducted  to 
determine  whether  the  petitioner  is 
entitled  to  be  acknowleidged  as  an 
Indian  tribe.  The  review  shall  include 
consideration  of  the  documented 
petition  and  supporting  evidence,  and 
the  factual  statements  contained  therein. 
The  Assistant  Secretary  may  also 
initiate  other  research  for  any  purpose 


relative  to  analyzing  the  documented 
petition  and  obtaining  additional 
information  about  the  petitioner's  status, 
and  may  consider  any  evidence  which 
may  be  submitted  by  interested  parties. 

(b)  Prior  to  active  consideration  of  the 
documented  petition,  the  Assistant 
Secretary  shall  notify  the  petitioner  by 
letter  of  any  obvious  deficiencies  or 
significant  omissions  that  are  apparent 
upon  a  preliminary  review  and  provide 
the  petitioner  with  an  opportunity  to 
withdraw  the  documented  petition  for 
further  woric  or  to  submit  additional 
information  or  a  clarification.  (1)  This 
preliminary  review  does  not  constitute 
the  Assistant  Secretary's  review  to 
determine  if  the  petitioner  is  entitled  to 
be  acknowledged  as  an  Indian  tribe.  It  is 
provided  only  as  technical  assistance 
for  the  purpose  of  providing  the 
petitioner  an  opportunity  to  supplement 
or  revise  the  documented  petition  prior 
to  active  consideration.  Insofar  as 
possible,  preliminary  reviews  under  this 
paragraph  will  be  conducted  in  the  order 
of  receipt  of  documented  petitions  but 
will  not  have  priority  over  active 
consideration  of  documented  petitions. 

(2)  If  a  petitioner's  documented 
petition  includes  evidence  of  previous 
Federal  acknowledgment,  this 
preliminary  review  will  also  include  a 
review  to  determine  whether  that 
evidence  is  sufficient  to  require  the 
petitioner  to  satisfy  the  mandatory 
criteria  only  from  the  date  of  that 
previous  acknowledgment  to  the 
present. 

(c)  Petitioners  have  the  option  of 
responding  in  part  or  in  full  to  the 
preliminary  review  or  of  requesting,  in 
writing,  that  the  Assistant  Secretary 
proceed  with  the  active  consideration  of 
the  documented  petition  using  the 
materials  already  submitted.  (1)  If  the 
petitioner  requests  that  the  materials 
submitted  in  response  to  the  preliminary 
review  be  reviewed  again  as  to  the 
adequacy  of  the  response,  the  Assistant 
Secretary  will  provide  the  additional 
review.  However,  this  additional  review 
will  not  be  automatic  and  will  be 
conducted  only  at  the  request  of  the 
petitioner. 

(2)  Petitioners  claiming  previous 
Federal  acknowledgment  under  S  83.6(d] 
must  respond  to  the  preliminary  review 
if  that  review  determines  that  the 
evidence  for  previous  acknowledgment 
submitted  with  the  documented  petition 
is  insufficient  to  demonstrate  that  claim 
by  providing  further  evidence  to 
substantiate  that  claim.  A  petitioner 
claiming  previous  Federal 
acknowledgment  who  fails  to  respond  to 
a  preliminary  review  under  this 
paragraph  shall  have  its  documented 
petition  considered  on  the  same  basis  as 


documented  petitions  submitted  by 
groups  not  claiming  previous  Federal 
acknowledgment. 

(d)  Documented  petitions  shall  be 
considered  on  a  first-come,  first-served 
basis  determined  by  the  date  of  the 
Bureau's  notification  to  the  petitioner 
that  it  considers  the  documented 
petition  is  ready,  to  be  placed  on  active 
consideration.  "The  Assistant  Secretary 
shall  establish  and  maintain  a  numbered 
register  of  documented  petitions  which 
have  been  determined  ready  for  active 
consideration.  This  register  of 
documented  petitions  ready  for  active 
consideration  shall  determine  the  order 
of  consideration  based  on  the  date  the 
docxunented  petition  was  declared  ready 
for  active  consideration.  The  Assistant 
Secretary  shall  also  maintain  a 
numbered  register  of  undocumented, 
incomplete,  or  partially  completed 
petitions  based  on  the  original  date  of 
filing  with  the  Department.  In  the  event 
that  two  or  more  documented  petitions 
are  determined  ready  for  active 
consideration  on  the  same  date,  the 
register  of  Incomplete  and 
undocumented  letter  petitions  shall 
determine  the  order  of  consideration  by 
the  Assistant  Secretary. 

(e)  Prior  to  active  consideration,  the 
Assistant  Secretary  shall  investigate 
any  petitioner  whose  documented 
petition  and  response  to  the  preliminary 
review  indicate  that  there  is  little  or  no 
evidence  which  establishes  that  the 
group  can  meet  the  mandatory  criteria 
In  paragraphs  (e),  (f)  or  (g)  of  §  83.7.  (1) 
If  this  review  shows  that  the  evidence 
clearly  establishes  that  the  group  does 
not  meet  the  mandatory  criteria  in 
paragraphs  (e).  (f)  or  (g)  of  {  83.7,  a  full 
consideration  of  the  documented 
petition  under  all  seven  of  the 
mandatory  criteria  will  not  be 
undertaken  pursuant  to  paragraph  (g)  of 
this  section,  and  the  Assistant  Secretary 
shall  decline  to  acknowledge  that  the 
petitioner  is  an  Indian  tribe  and  publish 
a  proposed  finding  to  that  effect  in  the 
Federal  Register.  The  periods  for  receipt 
of  comments  on  the  proposed  finding 
from  petitioners  and  interested  parties, 
consideration  of  comments  received, 
and  publication  of  a  final  determination 
regarding  the  petitioner's  status  shall 
follow  the  timetables  established  in 
paragraphs  (i)  through  (1)  of  this  section. 

(2)  If  this  review  cannot  clearly 
demonstrate  that  the  group  does  not 
meet  the  mandatory  criteria  in 
paragraphs  (e),  (f)  or  (g)  of  S  83.7,  a  full 
evaluation  of  the  documented  petition 
under  all  seven  of  the  mandatory 
criteria  shall  be  undertaken  during 
active  consideration  of  the  documented 
petition  pursuant  to  paragraph  (g)  of  this 
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section. 

(0  The  petitjonetjand  interested 
parties  shall  be  notiried  when  the 
documented  petitioii  comes  under  active 
consideration.  The}  shall  also  be 
provided  with  the  name  of  the  staff 
member  with  primary  administrative 
responstbitity  for  t^e  petitioning  group 
and  the  name  of  th^  staff  member's 
supervisor.  Such  notice  shall  include  the 
office  address  and  telephone  number  of 
the  primary  staff  member. 

(g)  Once  active  consideration  of  the 
documented  petition  has  begun,  the 
Assistant  Secretary  shall  continue  the 
review  and  publish  proposed  findings 
and  a  final  detemutiation  in  the  Federal 
Register  pursuant  ta  these  regulations, 
notwithstanding  an^  requests  by  the 
petitioner  or  interested  parties  to  cease 
consideration.  The  Assistant  Secretary 
has  the  discretion,  lowever,  to  suspend. 
conditionally  or  fort  a  stated  period  of 
time,  active  consideration  of  a 
documented  petition  upon  a  showing  to 
the  petitioner  that  there  are  technical 
problems  with  the  documented  petition 
or  administrative  p^blems  which 
temporarily  preclude  continuing  active 
consideration.  Upoa  resolution  of  the 
technical  or  administrative  problems, 
the  documented  petition  will  have 
priority  on  the  num|>ered  register  of 
documented  petitions  insofar  as 
possible.  The  Assistant  Secretary  shall 
notify  the  petitionel  when  active 
consideration  of  th^  documented 
petition  is  resumed^  The  timetables  in 
succeeding  paragraphs  shall  begin  again 
upon  the  resumption  of  active 
consideration. 

(h)  Within  one  yqar  after  notifying  the 
petitioner  that  acti\|e  consideration  of 
the  documented  petition  has  begun,  the 
Assistant  Secretary  shall  publish 
proposed  findings  in  the  Federal 
Register.  The  Assis^nt  Secretary  has 
the  discretion  to  extend  that  period  up 
to  an  additional  lad  days.  The  petitioner 
and  interested  parties  shall  be  notified 
of  the  time  extension.  In  addition  to  the 
proposed  findings,  the  Assistant 
Secretary  shall  pref^are  a  report 
summarizing  the  evidence  and  reasoning 
for  the  proposed  depision.  Copies  of 
such  report  shall  bd  provided  to  the 
petitioner  and  interested  parties  and 
made  available  to  dthers  upon  written 
request 

(i)  Upon  publicat^n  of  the  proposed 
findings,  the  petitioner  or  any  individual 
or  organization  wishing  to  challenge  or 
support  the  proposed  findings  shall  have 
120  days  to  submit  arguments  and 
evidence  to  the  Assistant  Secretary  to 
rebut  or  support  the  evidence  relied 
upon.  The  period  for  comment  on  a 
proposed  finding  may  be  extended  for 
up  to  an  additional  120  days  at  the 


Assistant  Secretary's  discretion  upon  a 
finding  of  good  cause.  The  petitioner 
and  interested  parties  shall  be  notified 
of  the  time  extension.  Those  who  submit 
arguments  and  evidence  to  the  Assistant 
Secretary  must  provide  copies  of  their 
submissions  to  the  petitioner. 

(i)  The  petitioner  will  have  a  minimum 
of  60  days  to  respond  to  any 
submissions  by  interested  parties  during 
the  response  period.  This  may  be 
extended  at  the  Assistant  Secretary's 
discretion  if  warranted  by  the  extent 
and  nature  of  the  comments.  The 
petitioner  and  interested  parties  shall  be 
notified  by  letter  of  any  extension.  No 
further  comments  from  interested 
parties  will  be  accepted  after  the  end  of 
the  regular  response  period. 

(k)  At  the  end  of  the  period  for 
comment  on  a  proposed  finding,  the 
Assistant  Secretary  shall  consult  with 
the  petitioner  and  interested  parties  to 
determine  an  equitable  timeframe  for 
consideration  of  written  arguments  and 
evidence  submitted  during  the  comment 
period.  The  petitioner  and  interested 
parties  shall  be  notified  of  the  date  such 
consideration  begins.  After 
consideration  of  the  written  arguments 
and  evidence  rebutting  or  supporting  the 
proposed  finding  and  the  petitioner's 
response  to  interested  parties' 
comments,  the  Assistant  Secretary  shall 
make  a  final  determination  regarding  the 
petitioner's  status.  A  summary  of  this 
determination  shall  be  published  in  the 
Federal  Register  within  60  days  from  the 
date  on  which  the  consideration  of  the 
written  arguments  and  evidence 
rebutting  or  supporting  the  proposed 
finding  begins.  The  Assistant  Secretary 
has  the  discretion  to  extend  the  period 
for  the  preparation  of  a  final 
determination  if  warranted  by  the  extent 
and  nature  of  evidence  and  argimients 
received  during  the  response  period.  The 
petitioner  and  interested  parties  shall  be 
notified  of  the  time  extension.  The 
determination  will  become  effective  90 
days  from  publication  unless  a  request 
for  reconsideration  is  filed  pursuant  to 
S  83.10. 

(1)  The  Assistant  Secretary  shall 
acknowledge  the  existence  of  the 
petitioner  as  an  Indian  tribe  when  it  is 
determined  that  the  group  satisfies  all  of 
the  criteria  in  S  83.7. 

(m)  The  Assistant  Secretary  shall 
decline  to  acknowledge  that  a  petitioner 
is  an  Indian  tribe  if  it  fails  to  satisfy  any 
one  of  the  criteria  in  i  83.7.  [1)  In  the 
event  the  Assistant  Secretary  declines 
to  acknowledge  that  a  petitioner  is  an 
Indian  tribe,  the  petitioner  shall  be 
informed  of  alternatives,  if  any,  to 
acknowledgment  under  these 
procedures  through  which  the 


petitioning  group  may  achieve  the  status 
of  a  recognized  Indian  tribe  or  through 
which  any  of  its  members  may  become 
eligible  fat  services  and  benefits,  as 
Indians,  from  the  Department  or 
become  members  of  a  recognized  Indian 
tribe. 

(2)  A  petitioner  which  has  petitioned 
under  25  CFR  part  83  (formerly  Part  54) 
and  which  has  been  denied  Federal 
acknowledgment  may  not  re-petition 
under  this  part,  and  the  determination  to 
decline  to  acknowledge  that  the 
petitioner  is  an  Indian  tribe  shall  be 
final  for  the  Department  The  term 
"petitioner"  here  includes  previously 
denied  petitioners  which  have 
reorganized  or  been  renamed  or  which 
are  wholly  or  primarily  portions  of 
groups  which  have  previously  petitioned 
and  been  denied  under  these 
regulations. 

S  83.10    Rsconsideratton  and  final  action. 

(a)  The  Assistant  Secretary's  decision 
shall  be  final  for  the  Department  90  days 
after  publication  of  the  final 
determination  in  the  Federal  Register 
unless  a  timely  request  for 
reconsideration  is  filed  by  a  petitioner 
or  interested  party  under  this  section.  (1) 
Upon  publication  of  the  Assistant 
Secretary's  determination  in  the  Federal 
Register,  the  petitioner  or  any  interested 
party  may  file  a  request  for 
reconsideration  with  the  Secretary. 

(i)  The  petitioner's  or  interested 
party's  request  for  reconsideration  must 
be  received  by  the  Secretary  no  later 
than  90  days  after  the  date  of 
publication  of  the  Assistant  Secretary's 
determination  in  the  Federal  Register. 

(ii)  The  petitioner's  or  interested 
party's  request  for  reconsideration  shall 
contain  a  detailed  statement  of  the 
grounds  for  the  request  and  shall 
include  any  evidence  to  be  considered. 

(iii)  The  party  requesting  the 
reconsideration  shall  mail  copies  of  the 
request  to  the  petitioner  and  all  other 
interested  parties. 

(2)  The  Secretary  shall  dismiss  a 
petitioner's  or  interested  party's  request 
for  reconsideration  that  is  not  timely 
filed  under  paragraph  (a)(1)  of  this 
section. 

(3)  If  a  petitioner's  or  interested 
party's  request  for  reconsideration  is 
timely,  the  Secretary  shall  determine, 
within  180  days  after  publication  of  the 
Assistant  Secretary's  final 
determination  in  the  Federal  Register, 
whether  the  request  alleges  any  of  the 
grounds  in  paragraphs  (c)(1)  through  (4) 
of  this  section  and  shall  notify  the 
parties  of  his  determinatiiMi. 

(4)  If  the  Secretary  finds  that  die 
petitioner's  or  interested  party's  request 
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does  not  allege  the  grounds  for 
reconsideration  under  paragraphs  (c)(1) 
through  (4),  and  also  declines  to  request 
reconsideration  under  paragraph  (b),  the 
Assistant  Secretary's  determination 
becomes  effective  and  final  for  the 
Department  180  days  from  the 
publication  of  the  final  determination  in 
the  Federal  Register. 

(b)  If  the  Secretary  determines  that  a 
petitioner's  or  interested  party's  request 
for  reconsideration  alleges  a  ground  for 
reconsideration  other  than  those  in 
paragraph  (c)(1)  through  (4).  the 
Secretary  may,  in  his  discretion,  request 
within  180  days  of  the  publication  of  the 
Assistant  Secretary's  final 
determination  in  the  Federal  Register 
that  the  Assistant  Secretary  reconsider 
the  final  determination.  The  Secretary 
shall  notify  the  petitioner  and  any 
interested  parties  of  a  request  to  the 
Assistant  Secretary  under  this  section. 
(1)  Such  a  request  shall  be  in  addition  to 
any  referral  to  the  Interior  Board  of 
Indian  Appeals  under  §  89.10(c)  and 
shall  be  made  at  the  same  time  as  such 
a  referral. 

(2)  If  the  Secretary  requests  the 
.  Assistant  Secretary  to  reconsider  his 
determination,  the  Assistant  Secretary 
shall  consult  with  the  Secretary  and 
review  the  final  determination.  The 
Secretary,  in  considering  the  Assistant 
Secretary's  decision,  may  review  any 
information  available,  whether  formally 
part  of  the  record  or  not;  where  reliance 
is  placed  on  information  not  of  record, 
such  information  shall  be  identified  as 
to  source  and  nature,  and  inserted  in  the 
record. 

(c)  The  Secretary  shall  refer  to  the 
Interior  Board  of  Indian  Appeals, 
pursuant  to  43  CFR  330(a)(2).  all  requests 
for  reconsideration  which  are  timely  and 
allege  any  of  the  following: 

(1)  There  is  new  evidence  which  could 
a^ect  the  determination; 

(2)  A  substantial  portion  of  the 
evidence  relied  upon  in  the  Assistant 
Secretary's  determination  was 
unreliable  or  was  of  little  probative 
value; 

(3)  The  petitioner's  or  the  Bureau's 
research  appears  inadequate  or 
incomplete  in  some  material  respect;  or 

(4)  There  are  reasonable  alternative 
interpretations,  not  previously 
considered,  of  the  evidence  used  for  the 
final  determination,  which  would 
substantially  affect  the  determination 
that  the  petitioner  meets  or  does  not 
meet  one  or  more  of  the  criteria. 

(d)  The  Interior  Board  of  Indian 
Appeals  shall  have  administrative 
authority  to  review  determinations  of 
the  Assistant  Secretary  made  pursuant 
to  S  83.9(j)  to  the  extent  authorized  by 
this  section. 

(1)  The  regulations  at  43  CFR  4.310 


through  4.318  and  4.331  through  4.340 
shall  apply  to  proceedings  before  the 
Board  except  when  they  are  inconsistent 
with  these  regulations. 

(2)  The  Board  may  estabhsh  such 
procedures  as  it  deems  appropriate  to 
provide  a  full  and  fair  evaluation  of  a 
request  for  reconsideration  under  this 
section. 

(3)  The  Board  may,  at  its  discretion, 
request  conunents  or  technical 
assistance  ht>m  the  Assistant  Secretary 
concerning  the  record  used  for  a 
determination  pursuant  to  S  83.9(j),  or 
the  final  determination  itself. 

(4)  Pursuant  to  43  CFR  4.337(a).  the 
Board  may,  at  its  discretion,  require  a 
hearing  conducted  by  an  administrative 
law  judge  of  the  Office  of  Hearings  and 
Appeals  if  the  Board  determines  that 
further  inquiry  is  necessary  to  resolve  a 
genuine  issue  of  material  fact. 

(5)  The  detailed  statement  of  grounds 
for  reconsideration  filed  by  a  petitioner 
or  interested  party  pursuant  to 
paragraph  (a)(l)(ii)  of  this  section  shall 
be  considered  the  appellant's  opening 
brief  provided  for  in  43  CFR  4.311(a). 
Opposing  parties  shall  have  90  days 
after  receipt  of  the  notice  of  docketing  to 
file  answer  briefs  with  the  Board. 

(6)  An  appellant's  reply  to  an 
opposing  party's  answer  brief,  provided 
for  in  43  CFR  4.311(b),  shall  not  apply  to 
proceedings  under  this  section,  except 
that  a  petitioner  shall  have  30  days  to 
reply  to  an  answer  brief  filed  by  any 
party  which  opposes  a  petitioner's 
request  for  reconsideration. 

(7)  The  opportunity  for 
reconsideration  of  a  Board  decision 
provided  for  in  43  CFR  4.315  shall  not 
apply  to  proceedings  under  this  section. 

(8)  For  the  purposes  of  review  by  the 
Board,  the  administrative  record  shall 
consist  of  all  appropriate  documents  in 
the  Branch  of  Acknowledgment  and 
Research  relevant  to  the  portions  of  the 
determination  involved  in  the  request 
for  reconsideration.  The  Assistant 
Secretary  shall  designate  and  transmit 
to  the  Board  copies  of  critical 
documents  central  to  the  portions  of  the 
determination  under  a  request  for 
reconsideration.  The  Branch  of 
Acknowledgment  and  Research  shall 
retain  custody  of  the  remainder  of  the 
administrative  record,  but  the  Board 
shall  have  unrestricted  access  to  it. 

(9)  The  Board  shall  affirm  the 
Assistant  Secretary's  determination  if 
the  Board  finds  that  the  petitioner  or 
interested  party  has  failed  to  establish 
at  least  one  of  the  grounds  under 
paragraphs  (c)  (1)  through  (4)  by  a 
preponderance  of  the  evidence.  The 
Assistant  Secretary's  determination  will 
become  final  and  eff'ective  upon  receipt 
by  the  Assistant  Secretary  of  a  decision 
by  the  Board  to  affirm  the 


determination,  unless  a  Secretarial 
request  for  reconsideration  on  other 
grounds  has  also  been  made. 

(10)  The  Board  shall  vacate  the 
Assistant  Secretary's  determination  and 
remand  it  to  the  Assistant  Secretary  for 
further  work  and  reconsideration  if  the 
Board  finds  that  the  petitioner  or 
interested  party  has  established  one  or 
more  of  the  grounds  under  paragraph  (c) 
(1)  through  (4)  by  a  preponderance  of  the 
evidence. 

(e)  The  Assistant  Secretary  shall  issue 
a  reconsidered  determination  within  120 
days  of  receipt  of  the  Board's  decision  to 
remand  a  determination  or  the 
Secretary's  request  for  reconsideration. 
If  the  Secretary  refers  a  request  for 
reconsideration  to  the  Board  under 
paragraph  (c)  and  has  also  requested 
reconsideration  by  the  Assistant 
Secretary  under  paragraph  (b),  the 
Assistant  Secretary  shall  not  act  upon 
the  Secretarial  request  until  the  Board's 
decision  to  affirm  or  remand  the  final 
determination  has  been  received.  Where 
both  a  Secretarial  request  and  a  referral 
to  the  Board  have  been  made,  the  120 
days  for  reconsideration  by  the 
Assistant  Secretary  shall  be  calculated 
from  the  later  of  the  dates  of  receipt  of 
such  request  or  a  remand  or  affirmation 
by  the  Board.  The  Assistant  Secretary  in 
his  reconsideration  shall  consider  all 
grounds  specified  in  any  Secretarial 
request  or  determined  to  be  vahd 
grounds  for  reconsideration  in  a  remand 
by  the  Boards.  The  reconsidered 
determination  shall  be  final  and 
effective  upon  publication  in  the  Federal 
Register. 

(83.11    lmptom*ntatton  of  decWona. 

(a)  Upon  final  determination  that  the 
petitioner  is  an  Indian  tribe,  the  tribe 
shall  be  considered  eligible  for  services 
and  benefits  from  the  Federal 
Government  available  to  other  federally 
recognized  historic  tribes  and  entitled  tu 
the  privileges  and  immunities  available 
to  other  federally  recognized  historic 
tribes  by  virtue  of  their  status  as  historic 
Indian  tribes  with  a  govemment-to- 
govemment  relationship  to  the  United 
States  as  well  as  having  the 
responsibilities  and  obligations  of  such 
tribes.  Acknowledgment  shall  subject 
such  Indian  tribes  to  the  same  authority 
of  Congress  and  the  United  States  to 
which  other  federally  acknowledged 
tribes  are  subject. 

(b)  The  list  of  members  submitted  as 
part  of  a  group's  documented  petition 
shall  be  the  tribe's  complete  base  roll  for 
purposes  of  Federal  funding  and  other 
administrative  purposes  upon 
acknowledgment  as  an  Indian  tribe.  For 
the  purposes  of  the  Bureau,  any 
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additioaa  made  to  i^e  roll,  other  than 
individuals  who  are  I  descendants  of 
those  on  the  roll  an(i  who  meet  the 
tribe's  membership  criteria,  shall  be 
limited  to  those  meating  the 
requirements  of  S  83.7(e)  and 
maintaining  significant  social  and 
political  ties  with  thb  tribe  (i.e.. 
maintaining  the  saii|e  relationship  with 
the  tribe  as  those  d4  the  list  submitted 
with  the  group's  documented  petition). 

(c)  While  the  newly  acknowledged 
tribe  shall  be  consiqered  eligible  for 
benefits  and  services  available  to 
federally  recognized  tribes  because  of 
their  status  as  Indian  tribes, 
acknowledgment  of  {tribal  existence 
shall  not  create  imn^diate  access  to 
existing  programs.  Stuch  programs  shall 
become  available  when  the  newly 
acknowledged  tribe  meets  the  specific 
program  requirements,  if  any,  and  upon 
appropriation  of  funds  by  Congress. 
Requests  for  approp  riations  shall  follow 
a  determination  of  t  le  needs  of  the 
newly  acknowledge  1  tribe. 


(d)  Within  six  months  after 
acknowledgment  that  the  petitioner 
exists  as  an  Indian  tribe,  the  appropriate 
Area  Office  shall  consult  and  develop  in 
cooperation  with  the  tribe,  and  forward 
to  the  Assistant  Secretary,  a 
determination  of  needs  and  a 
recommended  budget  required  to  serve 
the  newly  acknowledged  tribe.  The 
recommended  budget  will  be  considered 
along  with  other  recommendations  by 
the  Assistant  Secretary  in  the  usual 
budget-request  process. 

{  83.12    hifm Illation  cotactlon. 

(a)  The  collections  of  information 
contained  in  S  83.7  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  V.SJZ.  3501  etseq.  and 
assigned  clearance  number  1076-0104. 
The  information  will  be  used  to  verify 
family  relationships  and  the  group's 
claim  that  its  members  are  Indian  and 
descend  from  a  historical  tribe  or  tribes 
which  combined,  that  members  are  not 
substantially  enrolled  in  other  Indian 
tribes,  and  that  they  have  not 
individuaUy  or  as  a  group  been 


terminated  or  otherwise  forbidden  the 
Federal  relationship.  Response  is 
required  to  obtain  a  benefit  in 
accordance  with  25  U.S.C  2. 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average 
2.632  hours  per  petitioa  including  the 
time  for  reviewing  Instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer.  Bureau  of 
Indian  Affairs,  Mail  Stop  337-SfB,  1849 
C  Street.  NW..  Washington.  DC  20240; 
and  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Eddie  F.  Brows. 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc  91-22349  Tiled  9-17-01;  8:45  am) 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET  j 

Cumulative  Reportlon  Rescissions  and 
Deferrals  i 

September  1, 1991. 

This  report  is  sub  nitted  in  fulfillment 
of  the  requirement  <  f  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Contfol  Act  of  1974  (Pub. 
L  95-344).  Section  ^014{e)  requires  a 
monthly  report  listiig  all  budget 
authority  for  this  Tiscal  year  for  which, 
as  of  the  first  day  oi  the  month,  a  special 
message  has  been  t  -ansmitted  to 
Congress. 

This  report  gives  the  status,  as  of 
September  1. 1991. 1  )f  30  rescission 
proposals  and  ten  Referrals  contained  in 
six  special  messagQs  for  FY  1991.  These 
messages  were  transmitted  to  Congress 

D,  January  9. 1991. 

.  April  16. 1991,  June 


on  October  4. 1990, 

February  28, 1991. 

28, 1991.  and  July  zi,  1991. 


Rescissions  (Table 


\  and  Attachment  A) 


As  of  September  1. 1991.  30 
rescissions  have  b«  en  proposed  totaling 
$4,859.3  million.  Of  the  total  amount 
proposed  for  rescission,  $4,312.3  million 
was  previously  wit  iheld  but  has  been 
released,  and  $542. )  million,  which  has 
been  pending  befoi  e  the  Congress  for 


less  than  45  days,  has  not  been 
withheld.  A  rescission  proposal  of  $5.0 
million  is  currently  being  withheld. 

Deferrab  (Table  B  and  Attachment  B) 

As  of  September  1. 1991.  $3,208.2 
miUion  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  B 
shows  the  history  and  status  of  each 
deferral  reported  during  FY  1991. 

Infonnation  from  Special  Messages 

The  special  messages  containing 
information  on  rescissions  and  deferrals 
that  are  covered  by  this  cumulative 
report  are  printed  in  the  Federal  Register 
cited  below: 

55  PR  41436,  Thursday,  October  11, 1990 

56  PR  1704,  Wednesday,  January  16. 1991 
56  FR  10082.  Friday,  March  8. 1991 

56  FR  18644.  Tuesday.  April  23, 1991 
56  FR  31516.  Wednesday,  July  la  1991 
56  FR  36716,  Wednesday,  July  31. 1991 
Richaid  Darman, 
Director. 

Table  a.— Status  of  FY  1991 
Rescission  Proposals 


Table  A— Status  of  FY  1991 
Rescission  Proposals— Continued 


Rescission  proposals  rejected  by  the 
Congress. 


Rescission  proposals  tor  wMch  fund- 
ing was  previously  withheld  and  lias 
been  released 


Rescission  proposals  lor  which  fund- 
ing Is  not  t)eing  withheld 

Rescission  proposals  lor  which  fund- 
ing is  currently  being  withheld 


Amounts  (in 

millions  of 

dollars) 


-4,312J 
-542.0 


5.0 


Table  B.— Status  of  FY  1991 
Deferrals 


Rescissions  proposed 
dent 


by  the  Presi- 


AmountsOn 

millions  of 

dollars) 


AmounaQn 

millions  of 

doMrs) 

Deferrals  proposed  by  the  President 

Routine  Executive  releases  through 
September  1.  1991  (OMB/ Agency 
releases  of  $7,099.2  million,  partly 
offset  by  cumulative  posttrve  adjust- 

fYiant  rrf  tAf{  A  miHinn )              

10,260.8 
-7.052.6 

Overturned  by  the  Congress 

Currently  before  the  Congress. 

3,208.2 

Attachments 

4.859.3       aiLUNQ  COW  SIMKOI-M 


ATTACHMENT  A 
Status  of  FY  1991  Rescission  Proposals 
(Amounts  in  ttiousands  of  dollars) 


As  of  September  1 ,  1991 
Aoencv/Bureau/Account 


Rescission 
Numt)er 


Amounts  Pending 
Before  Congress 


Less  than 
45  days 


More  than 
45  days 


Date  of 
Message 


Amount 
Rescinded 


Amount 
Previously 
Withheld 
and  Made 
Available 


Date 

Made 

Available 


Congressional 
Action 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 
Watershed  and  flood  prevention 
operations. 


R91-1 


DEPARTMENT  OF  COMMERCE 


10,000      02-28-91 


10,000    05-07-91 


< 
o 
r- 

|g 

2 

P 


Economic  Development  Administration 
Economic  development  assistance 
programs R91-28 

DEPARTMENT  OF  DEFENSE 

Procurement 
Procurement  of  weapons  and  tracked 

combat  vehicles.  Army R91-2 

Procurement  of  ammunition,  Army R91-3 

Aircraft  procurement.  Navy R91-4 

Weapons  procurement,  Navy R91-5 

Shipbuilding  and  conversion,  Navy R91-6 

Other  procurement.  Navy R91-7 

Procurement,  Marine  Corps. R91-8 


115,000   1/ 


06-28-91 


86.000 

02-28-91 

86,000 

05-13-91 

13.000 

02-28-91 

13.000 

05-13-91 

1 .093.500 

02-28-91 

1.093,500 

05-13-91 

2.600 

02-28-91 

2.600 

05-13-91 

405.000 

02-28-91 

405.000 

05-13-91 

10.000 

02-28-91 

10,000 

05-13-91 

2.000 

02-28-91 

2,000 

05-13-91 

n 

r 

o. 


i 


1/  Funding  is  not  being  withheld. 


ATTACHMENT  A 
Status  of  Ff  1991  Rescission  Proposals 
(Amounts  in  thousands  of  dollars) 


As  of  September  1 .  1991 
Aoencv/Bureau/Account 


Rescission 
Numt)er 


Aircraft  procurement,  Air  Force R91-9 

Missile  procurement,  Air  Force R91-10 

Other  procurement.  Air  Force R91-1 1 

Procurement.  Defense  Agencies R91-12 

National  guard  and  reserve  equipment ...  R91  -1 3 

Research.  Development.  Test,  and 
Evaluation 
Research,  development,  test,  and 

evaluation.  Army. R91-14 

Research,  development,  test,  and 

evaluation.  Navy. R91  -1 5 

Research,  development,  test,  and 

evaluation.  Air  Force R91-16 

Research,  development,  test,  and 

evaluation.  Defense  Agencies R91-17 

R91-30 

MUitary  Construction 

Military  construction.  Navy. R91  -1 8 

Military  construction,  Air  Force R91-19 


Amounts  Pending 

Before  Congress 

Less  than         More  than 

45  days  45  days 


Amount 
Previously 

Withheld        Date 
Date  of       Anraunt      and  Made       Made       Congressional 
Message    Rescinded     Available     Available  Action 


5.000  2/ 


14.200 
74.700 

254.200 
65,303 

289.900 


02-28-91 
02-28-91 
02-28-91 
02-28-91 
02-28-91 


60,800  02-28-91 

834.500  02-28-91 

134,100  02-28-91 

29.300  02-28-91 
07-24-91 

48.962  02-28-91 

91,800  02-28-91 


14.200  05-13-91 

74.700  05-13-91 

254.200  05-13-91 

65.303  05-13-91 

289.900  05-13-91 


60.800  05-13-91 

834.500  05-13-91 

134.100  05-13-91 

29.300  05-13-91 


48,962    05-13-91 
91,800    05-13-91 


I- 

I 
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2/  Funding  is  currently  being  withheld. 
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ATTACHMENT  A 
Status  of  FY  1991  Rescission  Proposals 
(Amounts  in  thousands  of  dollars) 


As  of  Septemberl .  1 991 
Aoencv/Bureau/ Account 


Rescission 
Number 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FamHy  Support  Administration 
Interim  assistance  to  States  for 
legalization 


R91-27 


DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Housing  Programs 

Annual  contributions  for  assisted  housing  R91-20 

R91-29 

Congregate  services  program R91-21 

Nehemiah  housing  opportunity  fund R91-22 

Community  Planning  and  Development 

Urban  development  action  grants. R91  -23 

Rental  rehabilitation  grants. R91-24 

Urban  homesteading R91-25 

RehabHitation  loan  fund R91-26 

TOTAL,  RESCISSIONS  PROPOSED 


1/  Funding  is  not  being  withheld. 


Amounts  Pending 
Before  Congress 


Less  than 
45  days 


More  than 
45  days 


Date  of 
Message 


Amount 
Rescinded 


Amount 
Previously 
Withheld 
and  Made 
Available 


Date 

Made 

Available 


Congressional 
Action 


2.400     04-16-91 


500.000 

02-28-91 

427.000  1/ 

06-28-91 

9.500 

02-28-91 

39.112 

02-28-91 

13,518 

02-28-91 

70.000 

02-28-91 

13.397 

02-28-91 

144.459 

02-28-91 

547.000        4.312.251 


2.400    05-13-91 


500.000    04-08-91 

9.500    04-09-91 
39.112    04-09-91 


13.518  04-09-91 

70.000  04-09-91 

13.397  04-09-91 

144.459  04-08-91 


4.312.251 
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ATTACHMENT  B 
Status  of  FY  1991  Deferrals  -  As  of  Septeml)er  1 ,  1991 
(Amounts  in  thousands  of  dollars) 




Deferral 
Number 

Releases^-) 

Amount 

Aoencv/Bureau/Account 

Amounts  Transmitted                 Cumulative  Congres- Congres- Cumulative 
Original    Subsequent    Date  of       0MB/       sionally     slonal       Adjust- 
Request    Change  (♦)  Message     Agency     Required    Action      ment8(+) 

Deferred 

as  of 

9-1-91 

FUNDS  APPROPRIATED  TO 
THE  PRESIDENT 

*':■'-. 

International  Security  Assistance 

D91-1 
D91-1A 
D91-1B 
D91-1C 

149.319                        10-04-90 
1.943.610  01-09-91 
830  02-28-91 
850,000  06-28-91  2.400.363                                         '5.900 

589.196 

FnrAion  militarv  financina 

D91-8 
D91-9 

4,820.649                       01-09-91  4.631.284 
5.177                       01-09-91          5.177 

189.365 

pAflcAkddDinc]  oDerations. 

0 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
^Yopnses  brush  diSDOSal 

D91-2 
D91-3 
D91-3A 
D91-10 

135.955                        10-04-90 

273.468                         10-04-90 

235,572  01-09-91 

103.684                       02-28-91 

135.955 

nnnrMriitlve  work 

Timhflf  vilvutio  sales ......rt- 

509.040 
103.684 

DEPARTMENT  OF  DEFENSE  -  CIVIL 
Wildlife  Conservation.  Military 

^ 

Reservations 

Wildlife  conservation.  Defense 

D91-4 

1.186                        10-04-90 

186 

n 

r 
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ATTACHMENT  B 
Status  of  FY  1991  Deferrals  -  As  of  September  1 ,  1991 
(Amounts  in  thousands  of  dollars) 


Relea8es(-) 


Amount 


Amounts  Transmitted 


Aoencv/Bureau/Account 


^^^  Cumulative  Congres-  Congres-  Cumulative    Defen-ed 

Deferral     Original    Subsequent    Date  of       0MB/       sionally      atonal       Adjust-         as  of 
Number     Request    Change  (4-)  Message     Agency    Required    Action      ments(4)       9-1-91 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
Limitation  on  administrative 
expenses  (construction) 


DEPARTMENT  OF  STATE 

Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  executive... 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
Facilities  and  equipment  (Airport  and 
ainiray  trust  fund) 


TOTAL.  DEFERRALS. 


[FR  Doc  91-22380  Filed  9-17-01;  8:45  am] 
MUINO  COW  $110-01<C 


D91-5  7,127  10-04-90 

D91-5A  190  06-28-91 


7,317 


D91-6  14.529  10-04-90 

091 .6A  44,507  01-09-91 

D91-6B  68.000  62.348 


665         65.353 


D91-7         538.659  10-04-90 

D91-7A  1.068.473  01-09-91 


1.607.132 


6,049,754     4,211.082 


7,099,172 


46,565    3.208.230 
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ENVIRONyENTAt  PROTECTION 
AGENCY 

[OPTS-53143;  FRL  |947-«] 

Pr«fnanufactur«  NotiCM;  Monthly 
Status  Report  for  MAY  1991 

agency:  Environ4ental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  Sectior 
Substance  Contro 
EPA  to  issue  a  list 


5(d)(3)  of  the  Toxic 
Act  (TSCA)  requires 
in  the  Federal 


Register  each  moilth  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requesj  pending  before  the 
Agency  and  the  PMNs  and  exemption 


the  review  period  has 
ication  of  the  last 

monthly  summary  This  is  the  report  for 

MAY  1991. 

portions  of  the  PMNs 

and  exemption  re(  |uest  may  be  seen  in 

the  TSCA  Public  I  locket  Office  NB-G(X)4 

at  the  address  bel  }w  between  8  a.m. 
m.  and  4  p.m., 

Monday  through  I  riday.  excluding  legal 

holidays. 


requests  for  whid 
expired  since  pub 


addresses: 

identi^ed  with  th< 
number 
PMN  and 
should  be  sent  to: 
Center  (TS-790) 
Substances, 
Agency.  401  M  St 
Washington.  DC 


WritllBn  comments, 

document  control 
(OPTS-*143)"  and  the  specific 
exempti  on  request  number 

Document  Processing 
Office  of  Toxic 
Environmental  Protection 
SW..  Rm  L-lOO, 
*)480.  (202)  260-1532. 


FOR  FURTHER  INFC  RMATtON  CONTACT: 

David  Kling.  Actii  ig  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toiic  Substances. 
Environmental  Protection  Agency.  Rm 
EB-44,  401  M  St..  tw..  Washington.  DC 
20460  (202)  260-3^5. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  retort  published  in  the 
Federal  Register  i  s  required  under 
section  5(d)(3)  of '  :SCA  (90  Stat.  2012  (15 
U.S.C.  2504)).  will  identify:  (a)  PMNs 
received  during  ^  AY;  (b)  PMNs 
received  previous  iy  and  still  under 
review  at  the  end  of  MAY;  (c)  PMNs  for 
which  the  notice  leview  period  has 
ended  during  MA  V;  (d)  chemical 
substances  for  wl  ich  EPA  has  received 
a  notice  of  commf  ncement  to 
manufacture  duri^ig  MAY;  and  (e)  PMNs 
for  which  the  rev  ew  period  has  been 
suspended.  There  ore.  the  MAY  1991 
PMN  Status  Repo  rt  is  being  published. 


IMI 


Dated:  September  12. 1991. 

DouslMW.Sellm. 

Acting  Director,  Information  Managament 
Division,  Office  of  Toxic  Substance*. 

Premanufactura  Notice  Monthly  Status 
Report  for  MAY  1991. 

I.  244  Premanufacture  notices  and  exemptioa 
requests  received  during  the  month: 


n.  250  Premanufacture  notices  received 
previously  and  stiU  under  review  at  the  end  of 
the  mtmth: 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


PMN  No. 

P  91-0643 
P  91-0647 
P  91-0651 
91-0655 
91-0659 
91-0863 
91-0867 
91-0871 
91-0875 
91-0879 
91-0883 
91-0887 
91-0891 
91-0695 
91-0899 
91-0903 
91-0907 
91-0911 
91-0915 
P  91-0919 
P  91-0923 
P  91-0927 
P  91-0931 
P  91-0935 
91-0939 
91-0943 
P  91-0947 
P  91-0951 
91-0955 
91-0859 
91-0963 
91-0967 
91-0971 
P  91-0975 
P  91-0979 
91-0983 
91-0987 
91-0991 
91-0995 
91-0999 
91-1003 
91-1008 
P  91-1012 
P  91-1016 
P  91-1020 
P  91-1024 
P  91-1028 
91-1032 
91-1036 
91-1040 
91-1044 
P  91-1048 
P  91-1052 
P  91-1056 
P  91-1060 
P  91-1064 
91-1068 
91-1072 

Y  91-0140 

Y  91-0144 

Y  91-0148 


P 
P 


P 
P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 


P 
P 
P 
P 


P 
P 


91-0644 
91-0648 
91-0852 
91-0656 
91-0660 
91-0664 
91-0868 
91-0872 
91-0876 
91-0880 
91-0884 
91-0888 
91-0692 
91-0896 
91-0900 
91-0904 
91-0906 
91-0912 
91-0916 
91-0920 
91-0924 
91-0928 
91-0932 
91-0936 
91-0940 
91-0944 
91-0948 
91-0952 
91-0956 
91-0960 
91-0964 
91-0968 
91-0972 
91-0976 
91-0980 
91-0984 
91-0988 
91-0992 
91-0996 
91-1000 
91-1004 
91-1009 
91-1013 
91-1017 
91-1021 
91-1025 
91-1029 
91-1033 
91-1037 
91-1041 
91-1045 
91-1049 
91-1053 
91-1057 
91-1061 
91-1065 
91-1069 
91-1073 
91-0141 
91-0145 


91-0645 
91-0649 
91-0853 
91-0857 
91-0861 
91-0865 
91-0869 
91-0873 
91-0877 
91-0881 
91-0885 
91-0889 
91-0893 
91-0897 
91-0901 
91-0905 
91-0909 
91-0913 
91-0917 
91-0921 
91-0925 
91-0929 
91-0933 
91-0937 
91-0941 
91-0945 
91-0949 
91-0953 
91-0957 
91-0961 
91-0965 
91-0969 
91-0973 
91-0977 
91-0981 
91-0985 
91-0989 
91-0993 
91-0997 
91-1001 
91-1005 
91-1010 
91-1014 
91-1018 
91-1022 
91-1026 
91-1030 
91-1034 
91-1038 
91-1042 
91-1046 
91-1050 
91-1054 
91-1058 
91-1062 
91-1086 
91-1070 
91-1074 
91-0142 
91-0146 


P  91-0646 
P  91-0650 
P  91-0654 
P  91-0858 
P  91-0662 
91-0866 
91-0870 
91-0874 
91-0878 
91-0682 
91-0886 
91-0890 
P  91-0694 
P  91-0686 
P  91-0902 
P  91-0906 
91-0910 
91-0914 
91-0918 
91-0922 
P  91-0926 
P  91-0930 
P  91-0034 
P  91-0938 
P  91-0942 
91-0946 
91-0950 
91-0954 
91-0658 
91-0962 
91-0966 
91-0970 
91-0974 
91-0978 
91-0962 
91-0986 
91-0990 
P  91-0994 
P  91-0998 
P  91-1002 
•P  91-1007 
P  91-1011 
P  91-1015 
P  91-1019 
P  91-1023 
P  91-1027 
P  91-1031 
P  91-1035 
P  91-1039 
91-1043 
91-1047 
91-1051 
91-1055 
91-1059 
91-1063 
91-1067 
91-1071 
91-1075 
91-0143 
91-0147 


Y  91-0149  Y  91-0150  Y  91-0151 


PMN  No. 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


83-0237 
85-0619 
87-0105 
87-1555 
88-0320 
88-1273 
88-1753 
88-1811 
88-1982 
86-2000 
88-2196 
88-2229 
88-2518 
88-0091 
89-0386 
89-0589 
88-0957 
89-0977 
8&-0998 
90-0009 
90-0211 
90-0260 
90-0347 
90-0564 
90-0707 
90-1319 
90-1384 
90-1473 
90-1529 
9(V-1556 
90-1720 
90-1728 
90-1745 
90-1893 
90-1985 
91-0051 
91-0091 
91-0107 
91-0111 
91-0123 
91-0174 
91-0178 
91-0182 
91-0187 
91-0230 
91-0242 
91-0246 
91-0253 
91-0358 
91-0451 
91-0467 
91-0471 
91-0501 
91-0520 
91-0532 
91-0584 
91-0608 
91-0665 
91-0700 
91-0732 
91-0790 
91-0627 
91-0641 


84-0660 
8S-1184 
87-0323 
87-1872 
88-0831 
88-1274 
8fr-1761 
88-1937 
88-1964 
88-2001 
88-2212 
88-2230 
88-2529 
69-0254 
89-0387 
89-0721 
89-0958 
89-0978 
89-1038 
90-0142 
90-0237 
90-0261 
90-0372 
90-0581 
90-1280 
90-1320 
90-1422 
90-1511 
90-1530 
90-1564 
90-1721 
90-1730 
90-1797 
90-1937 
90-2000 
91-0065 
91-0100 
91-0108 
91-0112 
91-0124 
91-0175 
91-0179 
91-0183 
91-0188 
91-0231 
91-0243 
91-0247 
91-0288 
91-0363 
91-0464 
91-0468 
91-0472 
91-0503 
91-0521 
91-0541 
91-0598 
91-0619 
91-0666 
91-0701 
91-0763 
91-0809 
91-0831 


P  91-0642 


64-0713 
86-0601 
87-0502 
88-0217 
88-1271 
88-1460 
88-1807 
88-1938 
86-1985 
88-2100 
88-2213 
88-2236 
89-0089 
89-0321 
89-0396 
89-0775 
89-0959 
89-0979 
89-1058 
90-0158 
90-0248 
90-0262 
90-0441 
90-0603 
90-1311 
90-1321 
90-1464 
90-1527 
90-1531 
90-1592 
90-1722 
90-1731 
90-1809 
90-1973 
91-0004 
91-0074 
91-0101 
91-0109 
91-0113 
91-0151 
91-0176 
91-0180 
91-0184 
91-0222 
91-0232 
91-0244 
91-0248 
91-0328 
91-0391 
91-0465 
91-0468 
91-0487 
91-0514 
91-0525 
91-0548 
91-0600 
91-0627 
91-0688 
91-0710 
91-0774 
91-0818 
91-0839 


85-0433 
86-1607 
87-1553 
88-0319 
8fr-1272 
88-1682 
86-1809 
88-1980 
86-1999 
88-2168 
88-2228 
88-2484 
89-0090 
89-0385 
88-0538 
89-0867 
89-0963 
89-0980 
90-0002 
90-0159 
90-0249 
90-0263 
90-0550 
9(M)60e 
90-1318 
90-1322 
90-1472 
90-1528 
90-1555 
90-1687 
90-1723 
90-1732 
90-1 S40 
90-1984 
91-0043 
91-0087 
91-0102 
91-0110 
91-0118 
91-0173 
91-0177 
91-0181 
91-0186 
91-0228 
91-0233 
91-0245 
91-0252 
91-0337 
91-0442 
91-0466 
91-0470 
91-0490 
91-0519 
91-0527 
91-0572 
91-0602 
91-0659 
91-0689 
91-0716 
91-0775 
91-0826 
91-0840 
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III.  1 12  Premanufscture  notices  rim)  exemption 
request  for  which  the  notice  review  period  Hm 
ended  during  the  month.  (Expiration  of  the 
notice  review  period  does  Dot  gignify  that  the 
chemical  has  been  added  to  the  Inventory). 


PMNNo. 

P  87-1881 
P  88-1021 
P  gi-02Sl 
P  91-0519 


P  87-1882 
P  88-1035 
P  91-0382 
P  91-0520 


P  88-0918 
P  88-1148 
P  91-0396 
P  91-0521 


P  88-1020 
P  90-1830 
P  91-0411 
P  91-0522 


P  91-0523 
P  91-0529 
P  91-0535 
P  91-0539 
P  91-0544 
P  91-0549 
P  91-0553 
P  91-0557 
P  91-0561 
P  91-0565 
P  91-0570 
P  91-0575 


P  91-0524 
P  91-0531 
P  91-0536 
P  91-0540 
P  91-0545 
P  91-0550 
P  91-0554 
P  91-0558 
P  91-0562 
P  91-0566 
P  91-0671 
P  91-0578 


P  91-0526 
P  91-0533 
91-0537 
91-0542 
91-0546 
91-0551 
91-0555 
91-0550 
91-0563 
91-0567 
91-0573 
91-0577 


P  91-0S28 
P  91-0534 
P  91-0538 
P  91-0543 
P  91-0547 
91-0552 
91-0556 
91-0560 
91-0564 
91-0560 
91-0674 


P  91-0578 


91-0579 
91-0584 
91-0588 
91-0592 

91-0603 
91-0607 
91-0611 
91-0615 
91-0620 
91-0136 
91-O140 


91-0580 
91-0585 
91-0589 
91-0693 
91-0597 
91-0604 
91-0606 
91-0612 
91-0616 
91-0621 
91-0137 


91-0582 
91-0586 
91-0590 
91-0504 
91-0609 
91-0605 
91-0609 
91-0613 
91-0617 
91-0134 
91-0138 


91-0583 
91-0587 
91-0591 
91-0695 
91-0601 
91-0606 
91-0610 
91-0614 
91-0618 
91-0135 
91-0139 


Y  91-0141  Y  91-0142  Y  91-0143 


IV.  1 13  Chemical  Substances  for  Which  EPA  Has  Ftoceived  Notices  of  Commencement  To  Manufacture 


PMNNo. 


Idontity/Qenehc  Name 


Dale  of 


P62-O021 

P84-09e6 
P  85-0272 
P8S-0497 
P  86-0925 
P  87-1301 
P  87-1337 
P  87-1340 
P  87-1481 
P  87-1598 
P  87-1703 

pae^Mis 

P  86-0641 
P  88-1762 
P  89-0073 
P  89-0077 
P  80-0325 
P  89-0474 
P  89-0475 
P  89-0476 
P  89-0685 
P  89-0697 
P  89-0749 
P  69-0629 
P  90-0145 
P  90-0273 

P  90-0400 
P  90-0407 
P90-0620 
P90-0e23 
P  90-0704 
P  90-0705 
P  90-1003 
P  90-1025 
P  90-1026 
P  90-1027 
P  90-1026 
P  90-1029 
P  90-1030 
P  90-1031 
P  90-1032 
P  90-1033 
P  90-1034 

P  90-1035 
P  90-1036 
P  90-1037 
P  90-1038 
P  90-1039 
P  90-1040 
P  90-1041 
P  90-1042 
P  90-1043 
P  90-1044 
P  90-1045 
P  90-1273 
P  00-1336 

P  00-1346 
P  00-1451 
P  00-1481 
P  00-1571 


O  Hydroxynaphthoic  add  melal  oomptex. . 


Q  Aromatic  suttstituted  ammonium  sutfimida 

Q  Substituted  aliphat)c-temiinated  poty  (dimethytsjioxane). 

2.Hydroxy-3-epsilon  lystno  propyl  trimethyl  ammonium  chlorida  darivatizad  toy  protein  iaoiat*. . 

Modified  potyvmyt  alcohol _— . 

Q  Potycoixlensate  of  formaldahyde  with  amioM. 

G  Disuifontc  acid  amina  salt 

G  Xanthene  dye . „„ „„. „...._. 

Q  Vmyt  acrylK:  copolymer 

l-Hexadecanaminium.  A/A/^trimathyl-,  hexa-. 
G  SalicyclK  ammonium  salt.. 


mu.-oxot«tr>-.  inu.-3-oxodi-.  mu.-5-oxotetradacaoxooctamotytKMa  (4^  (4^1)  (9ci^  — 


G  Salt  ol  substituted  napnthaierta  disutt onic  acid. . 
G  Metal  complex  compound. 


G  Aikoxyiated  dutkyl-diethylana  triamina,  alkyl  sulfate  salt . 

G  Urethane  acrylata. „._.—.„ „._ 

G  Polyestsr  acrylale. 

G  Tetraatkyt-tm-tnalkoxysilana.. 

G  Ammo  functional  siloxana 

G  Ammo  functional  siloxana 

G  Ammo  functional  siloxana 

G  O^anopolysiloxana. 


G  AiKeno<c  sod,  tnsubstitutad  banzytHliaubstitutad-phanyl  aster 

G  Metnacryiated  pdyurettwne  prapotynwr,  mattwoyiated  MOI  mixtura- 
G  Metal  salt  alkytafyi  sulfonate.. 


G  Dnubstrtuied  phenyiamtnobenzaita  azo-subetitutad  phanoi  compound  mtUn  amrtonia  darivativa... 
G  Metfiacrytate  modified  mothyt  mathaaylata  polymer _ 


Q  1  •ButoxyethoxyatfKwyathoxy-,  1  .butoxyettxwyethoxyethytcartwnatomaflnesium. ., 
G  Etffenyl  tns.<1.me«lyytett)enyl)  oxy)8itana. 


G  Homopolymar  of  p-ettwnyfphenol  acetaia  plua  initiator  fragmant  plua  chain  Iranaiar  tragmania.- 


G  Homopoiymer  of  4-athenyipf)anol  plua  Initiator  and  groupa/lragmanls  piua  chain  kanatar  and  grot4>a/i 

G  Polyfluofoalkyl  polyester _. 

G  Poiyttatogenatad  actylala _ _.... 

Acrylic  copolymars  and  salts  thereof:  slyrana/aoylic  copolymars  artd  salts  thrarof.... 
Acrylic  copoliwwrs  and  saHs  thereof:  tlyr8na/acryl«c  copolymars  and  salts  thrarof.-. 
Acrylic  copolymers  and  salts  tharaof:  styrane/acrylic  copolymars  and  salts  thrarof.... 
Acrylic  copolymers  and  saKs  thereof:  styrerte/acrylw  copolymars  and  salts  thrarof..- 
AcrylK  copolymers  and  salts  thereof:  styrene/acrylic  copolymers  and  salts  thrarof..- 
Acrylic  copolymers  and  salta  thereof:  styrene/acrylic  copolymars  and  salts  thrarof..- 
Acrylic  copolymers  and  salts  tt>ereof:  styrer>e/acrylic  copolymers  and  salts  ttKorol.... 
Acrylic  copolymers  and  salts  thereof:  styrene/acrylic  copolymers  and  salts  ttverof..- 
Acrylic  copolymers  and  salts  thereof:  styrene/acrylic  copolymers  and  salts  threrof.... 
Acrylic  copolymers  arxl  salts  thereof:  styrene/acrylic  copolymers  and  salts  ttwerof.-. 
Acrylic  copolymers  and  salts  tftereof:  styrene/acrylic  copolymers  and  salts  thrarof.... 


Acrylic  copolymers  and  salts  tfiereof:  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  tfiereof:  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  tfiereof:  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  thereof:  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  thereof:  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  thereof:  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  tt>ereof:  styrene/acrylic  copolymars 
Acrylic  copolymars  artd  salts  tfiereof:  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  tfiereof:  styrene/acrylic  copolymars 
Acrylic  copolymers  arxl  salts  tfiereof  styrene/acrylic  copolymers 
Acrylic  copolymers  and  salts  tfiereof:  styrene/acrylic  copolymars 

G  Polymattiacrylata  derivative  with  tetraethyleneglycol -. 

G  Modified  epoxy  raaia 


and  salts 
and  salts 
and  salts 
and  salts 
and  salts 
and  salts 
and  salts 
andaalta 
and  salts 
and  salts 
and  salts 


thrarof.. 
threrof.. 
threrof.. 
threrof.. 
ttverof.. 
ttirerof.. 
tfirerof.. 


Q  Saturated  polyestar  polyoL 

1l4f«cadecen-l.ol.  acetate,  U)-... 
G  Roain  ester  phenolic  modifiad.- 
Q  Adipate  salt 


Oaoembar  15, 

1082. 
Fatvuwy  20. 1991. 
January  20,  1087. 
May  IS,  1001. 
Auguet  20.  loea. 
May  17, 1068. 
Jw«uaiy22. 109a 
October  20, 1067. 
Apr*  30,  1001. 
Apm  17,  1991. 
Apm8,10e8. 
AprHII,  1001. 
June  17.  1088. 
Apm  15,  1001. 
August  16.  199a 
October  15. 1900. 
April  30,  1901. 
Apnl4.  1001. 
Apm  4,  1001. 
April  4,  1991. 
Apm  ia  1991. 
October  23.  1900. 
June  8.  1900. 
M«ch2.  1001. 
Apm  13,  1991. 
November  27. 

1990 
Apm  16,  1991. 

Apm  ia  1991. 

April  9.  1001. 

Apm  1, 1001. 

August  5,  1990. 
August  S.  1990 
October  11, 1990. 

1990. 

1990. 

1990. 

1090. 


Odobarll, 
October  11. 
Odobarll, 
October  12. 
October  15, 1000. 
October  IS,  1000 
October  ia  1000 
October  IS,  1090 
October  IS.  1990 
Novomtwr  7, 

1990. 
October  15, 1900. 
October  11, 190a 
October  15, 199a 
October  1^  1990. 
October  IS,  1990. 
October  15. 190a 
October  ia 
October  ia 
October  ia 
October  ia 
October  10, 
March  26.  1991. 
Septembers, 

1990. 
Apm  IS,  1991. 
Apm  24,  1091. 
MvchSa  1991. 
Apm  11,  1991. 


i9oa 

1090. 

199a 
i9oa 
looa 
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IV 


.113  Cheinical  Sut)stances  fof  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMNNo. 


P 

p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 


p 

p 
p 
p 

Y 
V 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 


90-1572 
90-1626 
90-1666 
90-1742 
90-1898 
90-1912 
91-0071 
91-0076 
P  91-0129 
P  91-0133 
91-0185 
91-0234 
91-0235 
91-0260 
91-0277 
91-0289 
91-0292 
91-0296 
91-0317 
91-0354 
91-0355 
91-0359 
91-0360 
91-0364 
91-0372 
91-0384 
P  91-0396 
P  91-0399 
91-0405 
91-0414 
91-0453 
91-0454 
85-0079 
88-0201 
88-0306 
91-0001 
91-0002 
91-0003 
91-0004 
91-0005 
91-0006 
91-0039 
91-0069 
91-0075 
91-0076 
91-0081 
91-0068 


Identity/Gflnenc  ^4ame 


G  UnrelinM  mateated  potyprops"*-  ■ 

Q  Metal  e  liofMe/methacrytate/organic  ahimMum  complex.. 

G  AfphaK  1  (Biocyanate  pfepotymer _ — 

GAcrylaU  potymer _ 

G  Modified  polyacfytamide. 

l30cta(J«(ceo-lH5(,  acetate,  (z)- 


l,1.0irT<etnyt-1-(2-hy*oxypfopy1)amine  methacfytimide. 

G  Amykiptctin,  2.<heteromonocydic)  ethyl  ether 

Q  AHioxyi  ntnoaftw — „___...-.- 

3.Cyck)pe  ilene-l.«cetonrtrte.  2A3-Wmelhyt- 

G  Polyure  hane. , 

G  Potyura  hane.. 


G  Amine  I  iinctional  apoxy  salt  — 

G  Potyaciylate  elastomer — 

Q  AlphatiC  potyesterdiol — 

G  Casein,^  alkytamme  compourKt . 
G  Amine  faM  ol  acrykc  polymer. 


G  Omethi  Ipolysiknane.  poiyoxyalkylene  ether. 

G  Polyura  hane  salt .._ — — 

G  Polyure  hane _-~_ — •.— 

G  Sai*  *  oleic  alkyd 

G  Acrylal4  d  soya  linoleic  alkyd. 

GPolyure  hane  salt. 
G  Acrylic  xipolymars... 


Dateot 

CommefK«ment 


G  Esterifii  d  pdyamc  acid. . 

G  AJkytoxi  propionilnle 

G  Alfcylov  proptonitrile ~ 

G  Aromat  c  azide. 


salt  o<  a  transition  metal  halide.. 
saN  o(  a  transition  metal  haMe.. 


91-0069 
91-0103 
91-0109 
91-0110 
91-0128 
91-0133 


emulsion 

G  Slyren^-acryiic  polymer 

G  Styrer»«.acry*ic  polymer,  ammonium  salt — - 

G  Styrena.acrylic  polymer,  A/jV^dimethylett^anol  amines  salt  .- 
G  StyTena.acTyfic  polymer,  2-amlno-2-met^ylpropanol  salt.. 
G  Styreno-acrylic  polymer.  2.amirx)etfianol  salt . 

G  Styreoa-acrytic  polymer,  sodium  salt — 

G  Adiptc  acKj  po»)«8ter ~ 

G  Hydroxy  (urKrtional  acrylic ~_...-™ 

G  AlKyd  rasm.  silicon  modified. — — 

G  Aromatic  polymer  aad • 

G  Aliphatic  pdyettier  urethane ";r"j;""";ZllLir" oT' 

1.V4«ethyieoe-t)is<4^socyanatobentene).  polymer  with  1,3-benzenedfcartoxylic  add;  1,+«8(hy<*<»xymethyl)cyelohexane:  Z.Z- 
dkneth^i,3-propandiol;  1 .2.ethanediol:  3-hydroxy-2,2-dirt>ethytpropyt. 

G  Ci-C,  rwoobasic  acids  and  C-Cu  dibasic  acids  esterified  with  propylene  glycol 

G  Aqoeo(|s  polyurethane  dispersion _ ~ - .••• — — 

G  Aqueoes  acrylic  polymer r 

G  Aromai  c  glycende  polyurettiane. ™. '■ 

G  PoMisidecyl  acrylate) ■ — 

G  Pdywoprene  bis-1.4  grafted  with  methyl  methaoytate  and  siyrene. . 


AprN  11.  1991. 
Msrch  12.  1991 
March  19.  1991 
April  15.1991. 
April  18.  1991. 
May  1.  1991. 
May  3.  1991. 
April  16.  1991. 
March  18.  1991. 
AprH  8.  1991. 
March  6.  1991. 
April  3.  1991. 
Apri  3. 1991. 
Mvch4.  1991. 
May  6.  1991. 
April  4.  1991. 
March  13.  1991. 
March  21. 1991. 
Apnl3.  1991. 
April  2. 1991. 
April  2.  1991. 
March  26.  1991. 
March  27.  1991. 
March  28.  1991. 
April  12.  1991. 
April  23.  1991. 
April  12.  1991. 
April  12.  1991. 
April  11.  1991. 
April  10.  1991. 
April  17.  1991. 
April  17.  1991. 
October  3. 1969. 
Febniwy  12. 1990. 
April  1.  1991. 
April  23.  1991. 
April  24,  1991. 
April  24.  1991. 
April  24,  1991. 
April  2,  1991. 
April  24.  1991. 
April  9.  1991. 
March  27.  1991. 
April  2.  1991. 
April  16. 1991. 
March  19,  1991. 
March  28.  1991. 

April  19.  1991. 
April  1,  1991. 
April  9.  1991. 
March  29.  1991. 
April  29.  1991. 
April  30.  1991. 


V.  19  Premanufacturi  notices  for  which  the 
period  has  been  suspe  ided. 

PMNNo. 

P  91-0186    P  91-01^    P  91-4n88  P  91-0222 

P  91-0358      P  91-05fc5P  91-0527  P  91-0530 

P  91-0532    P  91-054|1    P  91-0548  P  91-0568 

P  91-0572    P  91-05a 1    P  91-0602  P  91-0619 
P  91-0657  P  91-0659|y  91-0137 
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ENVIRONMENTAL  PftOTECTION 
AGENCY 

[OPTS-53144;  FRL  394^-6] 

Premanufacture  Notices;  Monttity 
Status  Report  for  JUME  1991 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  Section  5(4)(3)  of  the  Toxic 
Substance  Control  AQt  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  Reporting  the 
premanufacture  notic^  (PMNs)  and 
exemption  request  petiding  before  the 
Agency  and  the  PMN|  and  exemption 
requests  for  which  tht  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  Tb  is  is  the  report  for 
JUNE  1991. 

Nonconfidential  poftions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 
ADDRESSES:  Written  ^omments. 
identified  with  the  dopument  control 
number  "(OPTS-5314i)"  and  the  specific 
PMN  and  exemption  tequest  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790),  Offi(te  of  Toxic 
Substances,  Enviroiutental  Protection 
Agency,  401  M  St.,  SW.,  rm  L-lOa 
Washington.  DC  20460.  (202)  260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  okrector. 
Environmental  Assistpnce  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  nn 
EB--t4.  401  M  St.,  SW^  Washington,  DC 
20460  (202)  260-3725 
SUPPLEMENTARY  INF( 
monthly  status  report| 
Federal  Register  as 
section  5(d)(3)  of  TSi 
U.S.C.  2504)).  will  idei 
received  during  JUN 
received  previously  and  still  under 
review  at  the  end  of  JUNE;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  JUNE;  [a]  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  jlJNE;  and  (e)  PMNs 


W.  Was 

F0RMAT1 

}rt|publi 


ATKWeThe 
shed  in  the 
uired  under 

(90  Stat.  2012  (15 
tify:  (a)  PMNs 
(b)  PMNs 


JMI 


for  which  the  review  period  has  been 
suspended.  Therefore,  the  JUNE  1991 
PMN  Status  Report  is  being  published. 

Dated:  Septmeber  12. 1991. 
Douglas  W.  Sellera, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

Premanufactiue  Notice  Monthly  Status 
Report  for  JUNE  1991. 

I.  122  Premanufacture  notices  and  exemptioB 
requests  received  during  the  month: 


PMN  No. 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


91-1076 
91-1080 
91-1084 
91-1088 
91-1092 
91-1096 
91-1100 
91-1104 
91-1106 
91-1112 
91-1116 
P  91-1120 
P  91-1124 
P  91-1128 
P  91-1132 
P  91-1136 
P  91-1140 
91-1144 
91-1148 
'  01-11&2 
91-1156 
91-1160 
91-1164 
'  91-1168 
91-1172 

Y  91-0153 

Y  91-0157 

Y  91-0161 

Y  91-0166 

Y  Bi-<nee 

Y  91-0173 


P 
P 
P 
P 
P 
P 
P 
P 


91-1077 
91-1081 
91-1085 
91-1089 
91-1093 
91-1097 
91-1101 
91-1105 
91-1109 
91-1113 
91-1117 
91-1121 
91-1125 
91-1129 
91-1133 
91-1137 
91-1141 
91-1145 
91-1149 
91-1153 
91-1157 
91-1161 
91-1165 
91-1169 
91-1173 
91-0154 
91-0158 
91-0162 

91-oiee 

91-0170 


P  91-1078 
P  91-1062 
P  91-1086 
P  91-1090 
P  91-1004 
P  91-1098 
P  91-1102 
P  91-1106 
P  91-1110 
P  91-1114 
91-1118 
91-1122 
91-1128 
91-1130 
91-1134 
91-1138 
91-1142 
P  91-1146 
P  91-1150 
P  91-1154 
P  91-1158 
P  91-1162 
P  91-1166 
P  91-1170 
P  91-1174 

Y  91-0155 

Y  91-0159 

Y  91-0163 

Y  91-0167 

Y  91-0171 


P  91-1079 
P  91-1063 
91-1087 
01-1091 
91-1085 
91-1099 
91-1103 
91-1107 
01-1111 
91-1115 
91-1119 
01-1123 
91-1127 
91-1131 
91-1135 
91-1139 
91-1143 
91-1147 
01-1151 
01-1155 
91-1150 
91-1163 
91-1167 
91-1171 
91-0152 
91-0156 
01-0160 
91-0164 
01-0168 
91-0172 


Y  91-0174 


n.  347  Premamifactiire  notices  received 
irreviously  umI  itill  under  re\-iew  at  the  eai  of 
the  month: 

PMN  No. 


P  83-0237 
P  8W)619 
87-0105 
87-1555 
88-0320 
88-1273 
88-1753 
88-1811 
88-1982 
88-2000 
86-2196 


P 
P 
P 
P 
P 
P 
P 
P 
P 


P  88-2229 


P  84-0660 
P  85-1184 
P  87-0323 
P  87-1872 
P  68-0831 
P  88-1274 
P  88-1761 
P  88-1937 
P  88-1984 
P  88-2001 
P  86-2212 
P  88-2230 


84-0713 

86-0501 

87-0502 

88-0217 

88-1271 

88-1460 

88-1807 

88-1938 

P  88-1985 

P  88-2100 

P  88-2213 

P  88-2236 


P  85-0433 
P  86-1607 
87-1553 
88-0319 
86-1272 
88-1682 
88-1800 
8ft-1980 
P  88-1999 
P  88-2189 
P  88-2228 
P  a»-2484 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 


68-2518 
89-0091 
86-0386 
89-0569 
89-0957 
89-0977 

90-0009 

80-0211 
90-0260 
90-0347 
90-0564 
90-0707 
90-1319 
00-1384 
90-1473 
90-1529 
90-1556 
90-1720 
90-1728 
90-1745 
90-1893 
90-1985 
91-0051 
91-0091 
91-0107 
91-0111 
P  91-0123 
P  91-0174 
91-0178 
91-0182 
91-0187 
91-0230 
91-0242 
01-0246 
91-0253 
91-0358 
91-0451 
91-0467 
91-0471 
91-0501 
91-0520 
91-0532 
91-0584 
91-0608 
91-0665 
91-0700 
91-0732 
91-0790 
91-0827 
01-0841 
91-0855 
91-0859 
91-0902 
91-0914 
P  91-0936 
P  91-0941 
91-0981 
91-1009 
91-1013 
91-1017 
91-1021 
91-1025 
91-1029 


P  88-2529 
P  89-0254 
89-0387 
89-0721 
89-0958 
89-0978 
89-1036 
90-0142 
90-0237 
90-0261 
90-0372 
90-0581 
90-1280 
90-1320 
90-1422 
90-1511 
90-1530 
90-1564 
90-1721 
90-1730 
90-1797 
90-1937 
90-2000 
91-0065 
91-0100 
91-0108 
91-0112 
91-0124 
91-0175 
91-0179 
91-0183 
91-0188 
91-0231 
91-0243 
P  91-0247 
P  91-0288 
P  91-0363 
P  91-0464 
P  91-0468 
P  91-0472 
91-0503 
91-0521 
91-0541 
91-0598 
91-0619 
91-0666 
91-0701 
91-0763 
91-0809 
91-0831 
91-0842 
91-0856 
91-0860 
91-0903 
91-0915 
91-0937 
91-0956 
91-1000 
P  91-1010 
P  91-1014 
P  91-1018 
P  91-1022 
P  91-1028 
P  91-1030 


89-0089 
89-0321 
89-0396 
89-0775 
89-0959 
89-0979 
89-1058 
90-0158 
90-0248 
90-0262 
90-0441 
90-0603 
90-1311 
90-1321 
90-1464 
90-1527 
90-1531 
90-1592 
90-1722 
90-1731 
90-1809 
90-1973 
91-0004 
91-0074 
91-0101 
91-0109 
91-0113 
91-0151 
91-0176 
91-0180 
91-0184 
91-0222 
91-0232 
91-0244 
91-0248 
91-0328 
91-0391 
91-0465 
91-0469 
91-0487 
91-0514 
91-0525 
91-0548 
91-0600 
91-0627 
91-0688 
91-0710 
91-0774 
91-0818 
91-0839 
91-0853 
91-0857 
91-0861 
91-0905 
91-0934 
91-0939 
91-0966 
91-1007 
91-1011 
91-1015 
91-1019 
91-1023 
91-1027 
91-1031 


89-0090 
89-0385 
89-0S38 
89-0867 
89-0963 
89-0980 
90-0002 
90-0159 
90-0249 
90-0263 
90-0550 
90-0608 
90-1318 
90-1322 
90-1472 
90-1528 
90-1555 
90-1687 
90-1723 
90-1732 
90-1840 
90-1984 
91-0043 
91-0087 
91-0102 
91-0110 
91-0118 
91-0173 
91-0177 
91-0181 
91-0186 
91-0228 
91-0233 
91-0245 
91-0252 
91-0337 
91-0442 
91-0466 
91-0470 
91-0490 
91-0519 
91-0527 
91-0572 
91-0602 
91-0659 
91-0689 
91-0716 
91-0775 
91-0826 
91-0840 
91-0854 
91-0858 
91-0899 
91-0912 
91-0935 
91-0940 
91-0968 
91-1008 
91-1012 
91-1016 
91-1020 
91-1024 
91-1028 
91-1032 
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91-1033 
91-1037 
91-1041 
91-1045 
91-1049 
91-1053 
91-1057 
91-1061 
91-1065 
91-1069 
91-1073 


91-1034 
91-1038 
91-1042 
91-1046 
91-1050 
91-1054 
91-1058 
91-1062 
91-1066 
91-1070 


91-1035 
91-1039 
91-1043 
91-1047 
91-1051 
91-1055 
91-1059 
91-1063 
91-1067 
91-1071 


1036 
1040 
1044 
1048 
1052 
1056 
1060 
1064 
1068 
1072 


P  91-1074  P  91-1075 


III.  148  Premanufacture  notices  and  exemption 
request  for  which  the  notice  review  period  has 
ended  during  the  month.  (Expiration  of  the 
notice  review  period  does  not  signify  that  the 
chemical  has  been  added  to  the  inventory). 

PMN  No. 


P  88-1783 
P  90-0382 


P  88-2210 
P  90-1364 


P  88-2530 
P  90-1541 


P  89-0764 
P  90-1650 


P  90-1818 
P  91-0272 
91-0622 
91-0626 
91-0630 
91-0634 
91-0638 
91-0646 
91-0650 
91-0654 
91-0658 
91-0663 
91-0669 
91-0673 
P  91-0677 
P  91-0681 
P  91-0685 
P  91-0681 
P  91-0685 
P  91-0702 
P  91-0706 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


P  91-0055 
P  91-0389 
91-0623 
91-0627 
91-0631 
91-0635 
91-0639 
P  91-0647 
P  91-0651 
91-0655 
91-0660 
91-0664 
91-0670 
91-0674 
P  91-0678 
P  91-0682 
91-0666 
91-0682 
91-0686 
91-0703 
91-0707 


P  91-0087 
P  91-0505 
91-0624 
91-0628 
91-0632 
91-0636 
91-0640 
91-0648 
91-0652 
91-0656 
91-0661 
91-0665 
91-0671 
91-0675 
91-0679 
91-0683 
91-0687 
91-0693 
91-0697 
91-0704 
91-0708 


P  91-0225 
P  91-0530 
91-0625 
91-0629 
91-0633 
91-0637 
91-0645 
P  91-0649 
P  91-0653 
91-0657 
91-0662 
91-0666 
91-0672 
91-0676 
P  91-0680 
P  91-0684 
P  91-0690 
P  91-0684 
P  91-0689 
P  91-0705 
P  91-0709 


P  91-0710 
P  91-0714 
P  91-0719 
P  91-0723 
91-0727 
91-0731 
91-0736 
91-0740 
91-0744 
91-0748 
91-0752 
91-0756 

Y  91-0147 

Y  91-0151 


P  91-0711 
P  91-0715 
P  91-0720 
P  91-0724 
P  91-0728 
P  91-0733 
P  91-0737 
P  91-0741 
P  91-0745 
P  91-0749 
P  91-0753 

Y  91-0144 

Y  91-0148 
Y  91-0152  Y 


P  91-0712 
P  91-0716 
P  91-0721 
P  91-0725 
P  91-0729 
P  91-0734 
P  91-0738 
P  91-0742 
P  91-«748 
P  91-0750 
P  91-0754 

Y  91-0145 

Y  91-0149 
91-0154  Y 


91-0713 
91-0717 
91-0722 
91-0726 
91-0730 
91-0735 
91-0739 
91-0743 
91-0747 
91-0751 
91-0755 
91-0146 
91-0150 


91-0155 


IV.  72  Ctiemical  substances  for  wtiicti  EPA  has  received  notices  of  commencement  to  manufacture. 


PMN  No. 


Mentity/Qenaric  Nam* 


Daiaot 
Commanoamant 


82-0418 
83-0067 
87-0244 
87-1600 
68-0184 
88-0384 
88-1673 


P  88-1800 
P  88-2003 
P  89-0232 
P  89-0666 
P  89-0734 
P  89-0770 


89-0777 
89-0949 
89-0960 
89-1096 
90-0221 
90-0295 
90-0364 
90-0384 
90-0456 


P  90-0489 
P  90-0668 

P  90-1046 
P  90-1352 
P  90-1392 
P  90-1393 

P  90-1496 
P  90-1531 
P  90-1642 

P  90-1643 

P  90-1673 
P  90-1683 
P  90-1787 
P  90-1839 
P  90-1962 
P  90-1983 
P  90-2003 
P  91-0012 
P  91-0088 
P  91-0144 
P  91-0249 
P  91-0250 
P  91-0270 
P  91-0276 


Q  Hydrogan  t>i»-1K3.5-(»sut>8tituted-2-hy(lroxy  phenyl)  azo-3-(A^nonosut>smuted)-2-naphthaianoiata  (2-) 

Q  Sut>stituted  thkxKxartamata. 

G  Substituted  pdyacfytata 

G  Styrene-acrylate  methacrylate  polymer.. 

G  2-8utenedK>K:  acid,  dKx^tyl  ester,  potymar  with  vtnyl  acatata  and  2-hydroxypropyl  mathanylata... 

(E)-2-Butenediotc  acid,  d>-A^octyl  aster.. 

G  Bis-azotnarylmethane „ 

Q  Organopdysiloxana.  ™ . „.... 

Rosin,  tumarated.  potymer  with  p-tert-txitytphenol.  tormaldahyda,  pantaarythrttol  and  gtycarol. , 
G  Brominated  aromatic  carbonate  oligomar. . 
G  Caitwxyt  modified  organopotysiloxana... 


(I).. 


G  Dimar  acids,  potymers  with  attiylenadiamina,  a  dicaitx»y(tc  acid,  and  diwninas. 

G  Oils,  glyceodic,  palm  tcemal  (or  coconut  oiO,  reaction  products  with  talra-tiydroxy  branched  alttane  esters  o(  tri-substitutad 
benzene.i)ropano)C  acid.. 

G  Tail  oil  fatty  acids,  reaction  products  witti  a  potyethylanepolyamina  and  a  modHiar. 

G  Aromatic  amidoamine..- _ ; 

G  Sulfonamide  sail 

G  Silicone  imide  blade  copolymar.. 
G  Acrytate  resin. 


Fabniary  15, 1983. 
May  21,  1991. 
May  1,  1991. 
Fabniary  20.  1988. 
May  11.  1968. 
April  13.  1988. 
November  17. 

1969. 
January  5. 1991. 
Junes.  1991. 
April  30.  1991. 
January  5. 1991. 


G  CalCHjm  alkylarytsuifonata. 

Tall  oil  fatty  acid  ester  witti  polyoxy(1,2-ethanadiol)H9maga-hydroxy-2.4.6-trts(1-phanyl  tUtr/)  phand  alhar.. 

G  Alkyl  phosphate  ester,  alkyl  amine  salt „ _ 

G  Alkylated  sulfonate.  amir>e  salt 


Poly(oxyethyieneM6)carboxyiate  tridecyl  athar.  sodium  salt — 

Reaction  products  of  epoxy  phenolic  novolac  resin.  tetrabn>mobisphenol  A,  caitmxyMarminatad  butadiene/acrytonHrile  copoiymar, 

methacryiic  acid.. 

Acryhc  copolymers  and  salts  threrof;  styrene/acrySc  copolymers  and  salts  thereof 

G  Modified  silicone  resin. _ _. 

G  Polyacrylata „. 

Reaction  products  of  bisphanol  A/epichlordrydin  based  apoxy  raain,  iatrabromobisphanot  A.  carboxyMarminatad  butadiene/ 

acrylonitnle  copolymer,  methacrylic  add- 

Q  Crossiinked  acrylic  polymer  salt _ 

G  PhosphinicocartMxylates,  sodkim  salts. 


Q  Dialkyt  pTiosphoroidithtoate  phosphate  compound... 
G  OialkyI  phosphorodithioate  phosphate  compound... 


G  Hybrid  polymer  of  unsaturated  polyester  and  vinyl  ester 

G  Modified  melamine  formaldehyde  resin 

G  Copolymer  of  polyester  and  mathylena  diphanyl  dliaocyanata... 

G  Dialkyldithksphosphoric  add,  aliphata  amina  salt 

G  Organic  salt . 
G  Copdyamida.. 


G  Substituted  perfluoroalKylaulfonamlda.. 


G  Alkali  or  alkaline  earth  containing  hydrous  titanium  aluminosiiicate  molecular  sieva.. 

Q  Polymeric  product  of  epoxy  reaction  with  organic  acid  and  organic  anhydrides. 

Q  Organtion  compourxl „ 

Q  DisutMtituted  thiopher)ecart>onitrile .. 

Q  Oisubstituted  thiophenecarbonitrile — 

G  Rubber  modified  pdyphthalamide 

Q  Pdyacrylate  elastomer 


May  21, 1991. 
Fetiniary  1. 1990. 

May  21,  1991. 
Junes.  1991. 
Mays,  1991. 
April  22.  1991. 
May  10,  1991. 
May  1.  1991. 
Aprt  1,  1991. 
June  8.  1990. 
December  11, 

1990. 
May  30, 1990. 
May  22,  1991. 

October  11. 1990. 
>tay9, 1991. 
May  9. 1991. 
January  7, 1991. 

May  31,  1991. 
April  30. 1991. 
Daoambar27, 

1990. 
Oaoambar27, 

1990. 
J«xi«y31, 1991. 
April  23.  1991. 
May  21.  1991. 
March  22.  1991. 
April  24,  1991. 
April  24.  1991. 
May  6.  1991. 
Maya,  1991. 
May  24,  1991. 
Fabnjary  12. 1991. 
May  10.  1991. 
May  10. 1991. 
May  1. 1991. 
May  6. 1991. 
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IV.  72  CtK  imical  substances  for  wtiich  EPA  has  received  notices  of  cocnmencement  to  manufacture.— Continoed 


PMNNo. 


P  91-0278 
P  91-0285 
P  91-0290 
P  91-0298 
P  91-0362 
91-0367 
91-0395 
91-0410 
91-0426 
01-0441 
91-0444 
91-0456 
91-0485 
91-0492 
91-0504 
91-0539 
91-0607 
87-0181 
87-0244 
90-0209 
90-0289 
91-0072 
91-0107 
•1-0113 
91-0116 
91-0130 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 


IdanMy/Ganwic  Name 


G  Poiyaa  itata  atastoMMr « - 

G  CartXMT  latad  apoxy  crasol  novoJak  acrytela. 

ABiai  or  Jkalina  earlh  containing  hydroua  Manoaitcata  gat. ... 

G  Aiwne  tan  ol  acrylic  polymer 

Copo«y«t4de  at  haxamettiytacw  diamina  (a),  adipic  acid  (b).  and  aebacic  acid  (c)  PA66/610  (IS0 1874-1). — 

G  SityipolMytarw- 

G  Substiti^ied  perfluoroaHienyt  ainmonium  salt i 

G  Bis(aro<ttatic  dicaiboxyic  add) , — 

G  Uretfiarie  acrylic  latax. . 


G  Omar  fa<ty  aods;  tatrahydrapMtialic  anhydride  athyienadtamina.  . 

G  Anhydntle  copotymer-melhacrytate  mixed  haN  eater 

G  Substituted  polytiydroxy  benzene  derivativai 


G  MagneWn  substituted  hydroxy  percMonc  caibonatahydrala... 

G  Asymetfenc  alKyd  ketone.. 

G  2.5-Dirrercapto-l,3.4-thtadiazole  reaction  product. 

G  Ettrytene  mterpotymer 

G  Heterodyctic  amine ™™_..™__ 

G  Copolyaster 

6  Copoiy#ster , — 

G  Acrylic  polymer 

G  Polyester  resm. 


G  CopolyiVier  o(  siyrene  and  acrylic  eaters — 

CeOuloae  acetate  butyrate.  sucanate  anhydride. ... 
G  Copotymer  o(  acrylic  and  metfiacrylic  esters.  — 
G  Grafted  acrylic  copolymer.. 


G  Acrylic  acid,  acrylate  copdymer. . 


V.  18  Premuafactare 
period  has  been  suspei  drd. 

PMNNo. 


P  91-0252  P  91-025; 
P  91-0643  P  91-064^ 
P  91-0669  P  91-0701 
P  91-0780  P  91-0771 
P  91-0981  Y  91-0153 


IFR  Doc.  91-22485  Fih  td  9-17-91;  8:45  am] 
BNJJNQ  COM  S9IO-60-r 


Date  of 

Comrnencement 


May  6. 1991. 
April  20,  1991. 
April  29.  1991. 
April  1,  1991. 
May  1.  1901. 
Apr!  17. 1991. 
May  21, 1991. 
May  6, 1991. 
May  21, 1991. 
May  9,  1991. 
Apm23,  1991. 
April  18.  1991. 
May  2. 1991. 
June  3.  1991. 
May  23. 1991. 
May  24, 1991. 
May  27. 1991. 
May  1.1991. 
May  1. 1991. 
Aprils,  1991. 
May  28.  1991. 
Mays,  1991. 
May  IB.  1991. 
May  9.  1991. 
May  9.  1991. 
April  25. 1991. 


netk-«s  for  which  the 


P  91-0641  P  91-0642 

P  91-0668  P  91-0688 

P  91-0718  P  91-0732 

P  91-0831  P  91-0889 
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DEPARTMENT 


g|f  LABOR 


Occupational  Safety  and  Healtti 
Administration 

29  CFR  Parts  1910  and  1926 

(Docket  No.  H-OSTte] 

RIN  1218-AB16 

Occupatlonai  Exposure  to  Cadmium 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA), 
Department  of  Labor. 
ACTION:  Notice  oi  limited  reopening  of 
rulemaking  recorp. 

summary:  On  February  6. 1990,  OSHA 
published  its  proposed  rule  to  regulate 
occupational  exppsure  to  cadmium  (55 
FR  4052).  Public  Hearings  on  the 
proposal  were  hdld  in  Washington,  DC 
and  Denver  in  June  and  July  1990.  The 
posthearing  comeient  period  closed  on 
October  18, 1990.  OSHA  now  reopens 
the  rulemaking  record  for  45  days  for  the 
limited  purpose  of  receiving  the  reports 
of  two  recent  experiments  concerning 
the  solubility  anq  carcinogenicity  of 
cadmium  sulfide  end  to  invite  written 
comment  on  the  ^plications  of  these 
reports  and  on  the  underlying  issues  of 
the  solubility  (including  photo- 
decomposition),  bioavailability,  toxicity, 
and  carcinogenicity  of  cadmium  sulfide 
and  its  relative  pbtency  compared  to 
other  cadmium  compounds.  OSHA  also 
invites  written  comment  on  other 
submissions  to  tlie  record  that  were 
made  after  the  clpse  of  the  posthearing 
comment  period. 

DATES:  New  evidence  must  be  received 
or  postmarked  ne  later  than  October  18, 
1991.  Other  inforfnation  and  written 
comments  must  be  received  or 
postmarked  no  later  than  November  4, 
1991. 

ADDRESSES:  Infopiation  and  comments 
should  be  sent  in)  quadruplicate  to: 
Docket  Office,  Dbcket  H-057a,  room 
N2625.  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington,  DC!20210.  Comments 
limited  to  10  pagfes  or  less  may  also  be 
transmitted  by  facsimile  to:  202-523- 
5046,  provided  tnat  the  original  and  four 
copies  of  the  coniment  are  sent  to  the 
Docket  Officer  iijimediately  thereafter. 

FOR  FURTHER  INf^RMATION  CONTACTS 

Mr.  James  F.  Foster,  room  N3647,  Office 
of  Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  £00  Constitution 
Avenue  NW..  Whshington.  DC  20210. 
Telephone.  (202M523-ai51. 

supplementary)  information: 


Background 

On  June  18, 1986,  the  Health  Research 
Group  ("HRG")  of  Public  Citizen,  joined 
by  the  International  Chemical  Workers 
Union  ("ICWU"),  petitioned  the 
Occupational  Safety  and  Health 
Administration  ("OSHA")  to  issue  an 
Emergency  Temporary  Standard 
("ETS")  for  cadmium.  On  July  1. 1987. 
OSHA  denied  the  petition  for  an  ETS  on 
the  grounds  that  the  record  did  not 
support  findings  that  cadmium  posed  a 
"grave  danger"  as  defined  by  the  courts. 
However,  at  that  time  the  Agency  also 
determined  that  the  current  PELs  were 
not  sufficiently  protective  and  that  the 
Agency  would  proceed  with  a 
rulemaking  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  to 
promidgate  a  permanent  rule  to  reduce 
occupational  exposure  to  cadmium. 

In  July  of  1989,  petitioners,  alleging 
unnecessary  delay  on  OSHA's  part,  filed 
a  petition  for  a  Writ  of  Mandamus  in  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  seeking  to  compel  the  Agency  to 
issue  the  proposed  and  final  standards 
by  specified  dates.  On  October  20, 1989, 
the  court  ordered  the  case  held  in 
abeyance  and  ordered  OSHA  to  file  a 
report  within  three  months  on  the  status 
of  the  proposed  rule  and  the  date  by 
which  the  Agency  expected  to  issue  a 
final  rule.  OSHA  duly  filed  its  status 
report,  projecting  publication  of  the 
proposal  around  the  end  of  January  1990 
and  publication  of  the  final  cadmium 
rule  within  24  months  thereafter. 

On  February  6, 1990  OSHA  published 
its  proposed  rule  to  regulate 
occupational  exposure  to  cadmium  (55 
FR  4052).  Thereafter,  on  February  12. 
1990.  the  Court  of  Appeals  indicated  that 
it  was  satisfied  with  OSHA's 
compliance  to  date  but  noted:  (1)  That 
OSHA's  projection  of  24  months  for 
publishing  a  final  standard  exceeded  by 
six  months  the  18-month  period 
previously  projected  by  the  Agency;  and 
(2)  that  aU  parties  agree  that  exposure  to 
cadmium  poses  a  serious  risk  to  workers 
and  that  OSHA  should  therefore 
proceed  expeditiously.  Consequently, 
the  court  ordered  that  the  case  continue 
to  be  held  in  abeyance,  pending  further 
review,  and  further  ordered  OSHA  to 
file  with  the  court,  every  six  months 
until  the  final  rule  is  issued,  a  report 
indicating  the  status  of  the  rulemaking 
and  the  date  by  which  the  Agency 
expects  to  issue  a  final  rule. 

A  public  hearing  on  the  proposal  was 
held  in  Washington,  DC  on  June  5-13, 
1990,  and  in  Denver  on  July  17-19. 1990. 
A  posthearing  comment  period  of  90 
days  was  established  by  the  hearing 
officer.  Administrative  Law  Judge  Julius 
A.  Johnson.  On  September  18. 1990.  SCM 


Chemicals,  Inc.,  a  cadmium  pigment 
manufacturer,  moved  to  extend  the 
posthearing  comment  period.  SCM 
sought  the  extension  to  allow 
submission  to  the  record  of  studies  that 
were  about  to  be  initiated  regarding  the 
possible  confounding  effect  of  the 
alleged  photo-decomposition 
(solubilization)  of  cadmium  sulfide  on 
the  results  of  an  important  long  term 
inhalation  study  of  rats  exposed  to 
cadmium  sulfide  and  other  cadmium 
compounds  (Glaser,  U..  et  al., 
"Carcinogenicity  and  Toxicity  of  Four 
Cadmium  Compounds  Inhaled  by  Rats" 
Toxicological  and  Environmental 
Chemistry.  Vol.  27.  pp.  153-62. 1990). 
That  study  by  Glaser  et  al.  showed 
cadmium  sulfide  to  be  a  lung  carcinogen 
of  approximately  equal  potency  with 
other  cadmium  compounds.  The  follow- 
up  studies  were  to  test  whether  the 
evidence  of  equal  potency  might  be 
attributable,  in  whole  or  in  part,  to  the 
existence  in  the  inhaled  cadmium 
sulfide  aerosol  of  cadmium  ions  that 
were  produced  by  the  prior  photo- 
decomposition  of  cadmium  sulfide  in 
water  in  the  presence  of  light.  The  SCM 
motion  was  denied  by  Judge  Johnson. 
The  post  hearing  comment  period  ended 
on  October  18, 1990. 

On  April  22. 1991.  the  Dry  Color 
Manufacturers'  Association  ("DMCA"), 
representing  cadmium  pigment 
manufacturers  and  users,  filed  a  motion 
with  Judge  Johnson  to  reopen  the 
hearing  to  allow  cross  examination  of 
OSHA  witnesses  regarding  the 
carcinogenicity  of  cadmium  sulfide  In 
light  of  the  results  of  the  completed 
follow-up  studies,  or  alternatively  to 
remove  cadmium  pigments  from  the 
current  rulemaking.  In  its  opposition  to 
the  motion.  OSHA  indicated  that,  in  the 
interest  of  fairness  and  fully  developing 
the  record,  the  Agency  would  carry  out 
a  limited  reopening  of  the  record  to 
allow  submission  of  the  results  of  the 
follow-up  studies  and  written  public 
comment  on  the  studies  and  underlying 
Issues.  DCMA's  motion  was  denied  by 
the  judge  on  May  13. 1991. 

On  May  24. 1991.  Judge  Johnson 
certified  die  record  for  the  public 
hearing  as  closed.  Thereafter,  on  June 
17, 1991,  DCMA  moved  for 
reconsideration  of  its  previous  motion. 
On  July  5. 1991.  OSHA  denied  the 
motion  to  reconsider.  In  its  letter  of 
denial.  OSHA  reiterated  that  the  Agency 
would  reopen  the  record  for  the  limited 
purpose  of  receiving  the  final  reports  of 
the  two  recent  studies  and  updated 
assessments  by  outside  OSHA  experts 
of  those  reports  and  their  implications 
and  to  seek  public  comment  on  the  new 
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evidence  and  the  underlying  issues 
concerning  cadmium  sulfide. 

OSHA  then  contracted  with  one  of  its 
experts  at  the  hearing,  Dr.  G. 
Obserdorster,  who  is  a  co-author  of  one 
of  the  follow-up  studies,  and  with  one  of 
the  co-authors  of  the  other  study.  Dr.  U. 
Heinrich.  to  assess  cadmium  sulfide's 
solubility,  bioavailability,  toxicity, 
carcinogenicity  and  potency  relative  to 
other  cadmium  compounds  in  light  of  all 
the  evidence,  including  their  studies. 

Reopening  the  Record 

In  order  to  complete  the  rulemaking 
record  regarding  the  health  effects  of 
occupational  exposure  to  cadmium 
sulfide,  OSHA  is  now  reopening  the 
rulemaking  record  and  placing  in  the 
record  the  final  reports  by  Drs.  Glaser. 
et  al.  and  Konig  et  al.  of  the  two  follow- 
up  solubilization  studies  (Exs.  L-140-44 
and  L-140-27B,  respectively)  and  the 
updated  assessments  by  OSHA  experts. 
Drs.  Oberdorster  and  Heinrich  (Exs.  141 
and  142,  respectively).  The  record  is 
being  reopened  for  the  limited  purpose 
of  including  in  it  these  reports  and 
assessments  and  seeking  written 
comment  from  the  public  and  interested 
parties  on  these  new  submissions  and, 
more  generally,  on  the  underlying  issues 
of  cadmium  sulfide's  solubility 
(including  photo-decomposition), 
bioavailability,  toxicity,  carcinogenicity 
and  potency  relative  to  other  cadmium 
compounds. 


Since  OSHA  is  reopening  the  record, 
the  Agency  at  this  time  also  will  allow 
public  comment  on  the  other  evidence 
and  comments  that  were  submitted  to 
the  record  after  it  bad  closed  (Exs.  L-131 
through  Li-140),  which  were  filed  in  the 
rulemaking  docket  as  late  comments 
and  were  not  subject  to  public  comment. 
Most  of  these  submissions  also  deal 
with  the  cadmium  sulfide  issue.  The 
remainder  deal  with  a  variety  of  other 
matters,  ranging  from  concerns  about 
the  methodologies  relied  upon  in  several 
epidemiological  studies  of  health  effects 
associated  with  exposure  to  cadmium, 
to  updates  of  documents  already  in  the 
record,  to  reference  materials  for 
laboratory  standardization. 

Request  for  Comments 

To  complete  the  rulemaking  record  on 
the  question  of  whether  cadmium  sulfide 
should  be  regulated  like  other  cadmium 
compounds  OSHA  seeks  public 
comment  on:  (1)  The  final  1991  reports 
by  Classer  et  al.  and  Konig  et  al.  (Exs. 
L-140-44  and  L-140-27B,  respectively); 
(2)  the  assessments  by  Drs.  Oberdorster 
and  Hemnch  (Exs.  141  and  142, 
respectively);  and  (3)  the  underlying 
issues  of  cadmium  sulfide's  solubihty 
(including  photo-decomposition], 
bioavailability,  toxicity,  carcinogenicity, 
and  potency  relative  to  other  cadmium 
compounds.  In  addition,  as  indicated 
above,  OSHA  invites  public  comment  on 


the  other  submissions  to  the  recora 
previously  classified  as  late. 

Evidence  or  comments  already  in  the 
record  or  duplicative  of  what  is  already 
in  the  record  should  not  be  resubmitted. 
New  evidence  must  be  received  or 
postmarked  no  later  than  Octot)er  18, 
1991.  Comments  must  be  received  or 
postmarked  no  later  than  November  4, 
1991.  All  submissions  should  be  sent  in 
quadruplicate  to  the  Docket  Office, 
Docket  H-057a.  Occupational  Safety 
and  Health  Administration,  room  N262S, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210  (202-523-7894),  where  the 
entire  record  is  available  for  inspection 
and  copying. 

Authority 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655).  Secretary  of  Labor's 
Order  No.  1-00  (55  FR  9033)  and  29  CFR 
part  1911. 

Signed  at  Washington.  DC.  thia  12th  day  of 
September,  1991. 
Gerard  F.  Scannell, 
Assistant  Secretary  ofLatMr. 
(FR  Doc.  91-22398  Filed  9-17-91;  8:45  am) 
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Income  taxes: 
Compensation;  definition,  47659 
Consolidated  return  regulations — 
Corporations;  subsidiary  stock  dispositions  and 
deconsolidations;  special  rules,  47379 
Pension,  profit-sharing,  stock  bonus,  and  other  benefit   - 

plans;  minimum  coverage  requirements,  47638 
Qualified  retirement  plans — 
Annual  compensation  limitation,  47603 
Benefits  and  contributions;  permitted  disparity,  47610 
Nondiscrimination  requirements,  47524 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Fresh  cut  flowers  from — 

Colombia,  47451 
Self-propelled  bituminous  paving  equipment,  replacement 

parts,  from  Canada,  47451 
Titanium  sponge  from  USSR.  47456 
Antidumping  or  countervailing  duties: 

Administrative  review  requests,  47450 
Countervailing  duties: 
Cotton  yam  from  Brazil.  47456 
Electrical  conductor  aluminum  redraw  rod  from 
Venezuela.  47458 
Short  supply  determinations: 
Mirror-plated  stainless  steel  sheet,  47460 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Indiana  Hi-Rail  Corp.  et  al,  47490 

Justice  Departmertt 

NOTICES 

Pollution  control;  consent  judgments: 
Allied  Corp.  et  al.,  47491 
Lenox.  Inc..  et  al.,  47491 
Louisiana-Pacific  Corp.  et  al.,  47491 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Montana,  47414 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

San  Pedro  Riparian  National  Conservation  Area  Advisory 
Committee,  47483 
Environmental  statements;  availability,  etc.: 

South  Fork  Eel  Wild  and  Scenic  River,  CA.  47484 


Federal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Contents 


Meetings: 

Phoenix/Lower  Gila  Resource  Areas  Grazing  Advisory. 
47484 

Prineville  District  Advisory  Council.  47484 

Safford  District  Advisory  Council.  47484 
Oil  and  gas  leases: 

Montana,  47485 

New  Mexico,  47485 
Opening  of  public  lands: 

California.  47485 

Montana,  47486 
Realty  actions;  sales,  leases,  etc.: 

Oregon.  47487 

Wyoming.  47487 

Library  of  CongreM 

See  also  Copyright  Office.  Library  of  Congress 
NOTICES 

Federal  Library  and  Information  Center  Committee;  bylaws. 
47492 

Minerals  IManagement  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Official  protraction  diagrams;  availability,  47489 

National  Archives  and  Records  Administration 

NOTICES 

Meetings: 
Records  of  Congress  Advisory  Committee,  47496 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 

Combination  headlamps  systems,  47436 
Tires,  new  pneumatic — 
Inflation  pressure;  petition  denied,  47434 
NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Barnes,  Tim.  et  al.,  47518 
Institute  for  Injury  Reduction,  47518 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Thomas  Built  Buses,  Inc..  47519 
(2  documents) 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Mobile  Off-highway  Machinery  and  Lifting  Equipment 
Workshop;  improving  acceptance  of  U.S.  products  in 
international  markets.  47461 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cander  Institute,  47480 

National  Center  for  Research  Resources;  correction,  47481 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  47481 
National  Institute  of  Neurological  Disorders  and  Stroke; 

correction,  47481 
Research  Grants  Division  study  sections,  47481 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundflsh,  47425 


Marine  mammals: 

Incidental  taking  and  import;  "dolphin  safe"  tuna 
labeling,  47418 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  mackerel,  squid,  and  butterfish,  47439 

Pacific  Coast  groundfish,  47441 

National  Park  Service 

NOTICES 

Meetings: 
Protecting  Our  National  Parks  Symposium  Steering 
Committee,  47489 

National  Science  Foundation 

RULES 

Freedom  of  Information  Act;  implementation;  and  Privacy 

Act;  implementation,  47415 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Presidential  Faculty  Fellows  Program,  47496 
Young  Investigator  Awards,  47497 

Meetings: 
Informal  Science  Education  Advisory  Panel,  47499 
Materials  Research  Advisory  Committee,  47499 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing. 
47462 

Nuclear  Regulatory  Commission 

NOTICES 

Reports;  availability,  etc.: 
Nuclear  power  plants — 
Operating  license,  environmental  review  for  renewal 
47500 
Applications,  hearings,  determinations,  etc.: 
Alabama  Power  Co.,  47500 
Commonwealth  Edison  Co.,  47502 

Patent  and  Trademark  Office 

NOTICES 
Meetings: 
Trademark  Affairs  Public  Advisory  Committee,  47462 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Railroad  Retirement  Board 

PROPOSED  RULES 

Railroad  Retirement  Act: 

Overpayment  recovery,  47426 
Railroad  Unemployment  Insurance  Act: 

Sickness  benefits.  47430 
NOTICES 

Privacy  Act: 
Systems  of  records.  47502 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  47521,  47522 
(3  documents] 

Saint  Lawrence  Seaway  Development  Corporation 

PROPOSED  RULES 

Tariff  of  tolls;  incentive  tolls  program,  47431 
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Securitiet  and  Ej^change  Commission 

NOTICES 

Self-regulatory  or;  lanizations:  proposed  rule  changes: 

New  York  StocI  Exchange.  Inc..  47506 

Pacific  Stock  E)ichange,  Inc.  47507 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange.  Inc.  47506 

Philadelphia  Stdck  Exchange.  Inc.  47508 
Applications,  hearings,  determinations,  etcj 

INDEPENDENT  CAPITAL  Group  of  Funds.  Inc..  47508 

INDEPENDENT  CAPITAL  Group  of  Funds,  Inc.  et  aL. 
47510  [ 

Mackenzie  Funas  Inc.  et  al..  47513 


Soil  Conservatioil  Servica 

NOTICES 

Environmental  statements:  availability,  etc: 

Deans  Creek.  NY.  47449 
Watershed  projecis;  deauthorization  of  funds: 

Larkin  Creek  Watershed.  AR.  47449 

Lower  Tri-County  Watershed.  AR.  47450 

State  Oepartmen 

NOTICES 

Meetings: 
International  O  immission  for  Conservation  of  Atlantic 
Tunas,  Unijed  States  Section  Advisory  Committee. 
47518 

Surface  Mining  RJadamation  and  Enforcement  Offica 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
47490 

Transportation  Department 

See  Coast  Guard:.  Federal  Aviation  Administration:  Federal 
Highway  Administration;  National  Highway  Traffic 
Safety  Administration:  Saint  Lawrence  Seaway 
Development  Corporation 


JMI 


Treasury  Departitient 

See  also  Internal  Revenue  Service 

NOTICES 

Agency  informatii  m  collection  activities  imder  OMB  review,. 
47519 

United  States  Institute  of  Peace 

NOTICCS 

Meetings;  Sunshiiie  Act.  47522 
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.  including  a  list  of  public 
lumbers,  and  finding  aids,  appears 
section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Ea^ral   Registar 

Val.  86,  No.  182 

Thursday,  Septanber  10.  im 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  hawing 
general  applicability  and  legal  «<toct  moat 
of  \Mhich  are  keyed  to  and  codified  Jo 
the  Code  of  Federal  Regulatioas.  wtiJch  i» 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Oode  of  Federal  ReguMon*  it  eotd 
by  the  Superintendent  of  Documents. 
Prices  of  r>ew  txioks  are  listed  in  Vne 
first  FEDERAL  REGISTER  issue  of  eaoh 
week. 


DEPARTMENT  OF  AGRtCULTURE 

Commodity  CredR  Corporation 

7  CFR  Part  UU 

Sugar  atHi  CryttaWna  PructoM 
Information  Reporting  «nd 
Recordlcaopfng  Waquliamanla 

AQENCV:  Commodity  Credat  CoqaoratioB. 

USDA. 


ACTION:  Interim  rele. 


summary:  This  interkn  rule  sets  forth 
regulations  for  the  collection  and 
recordkeepnig  of  dnfenrnPtion  frem 
sugarcane  and  «ugar  beet  prooeesors, 
sugar  refiners  and  manufacturers  of 
crystalline  fructose.  The  information  is 
required  primarily  by  fhc  Agric\iltaral 
Adjustment  Act  of  1938,  as  amended. 
The  information  »vill  be  used  to 
administer  programs  for  sugarcane  and 
sugar  beet  price  support,  sugar 
marketing  allotments,  and  «ugar  data 
reports,  and  in  determining  the  total 
quota  amount  of  the  tariff  rate  quota  fsr 
imported  sugar. 

DATES:  Interim  rule  effective  October  1. 
1991.  Comments  must  be  received  on  or 
before  October  21, 1991  in  order  to  be 
assured  of  consideration. 


ADDWESSCS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  mtehm  rule.  Comments 
should  be  mailed  or  delivered  to  Dean 
Ethridge,  Deputy  Administrator  for 
Program  Pianniog  and  Development, 
Agricultural  Stalulization  and 
Conservation  Senrtoe,  room  3090,  P.O. 
Box  2415,  South  Agriculture  BuHding. 
U.S.  Department  of  Agriculture, 
Washington,  DC  20013.  Coranents 
received  may  be  inspected  between  S 
a.m.  and  4:38 p.m,  Monday  through 
Friday  exoef^  holidays,  in  room  ^41, 
South  Apiculture  Building.  U.S. 
Despartment  of  Af  ricuHnre,  14th  Street 


and  Jndependence  Avenue,  Washingtrm, 
DC 

FOR  -RIRTHBR  MFORMATION  COWTACTt 
Robert  Barry,  Assistant  to  the  Deputy 
Administrator  for  Program  Planning  and 
Development,  Agricultural  Stabilication 
and  Conservation  Service,  room  3741, 
South  Agriculture  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC:  telefifaone:  (20Z)  447-3391. 
Preliminary  regulatory  and  impact 
analyses  are  available  from  the  above- 
named  person. 

SUPPtJEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  prooedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
beenoiassified  as  "not  major."  11  has 
been  determined  that  the  provisions  of 
this  interim  rule  w^D  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  in(^vidual 
industries,  Federal  State  or  local 
govemraent  agencjea.  or  geographic  * 
regions;  or  ^  significant  adverse  effects 
on  competition,  employment, 
investnffint  pcoductivity,  innovatian.  or 
the  ability  af  United  States-insed 
enteqjnises  1o  compete  ia  donwfllic  or 
export  mark^B. 

It  has  been  detenadned  by  an  . 
envinmaQental  evahiatian  that  this 
actian  will  not  have  a  aigsificant  impact 
on  ti»  quality  irf  the  human 
enviranmeBL  I%erafore,  an 
Environmental  AssessiBent  atnd  aa 
Environmental  ^npact  Statement  Are  not 
necessary  ior  this  iaterira  rule. 

This  interim  rule  contains  information 
collections  which  are  subiect  to  review 
by  theOffioe  of  Management  and 
Budget  (OMBj  under  the  Papervimrk 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35).  A  request  for  expedited  review  of 
the  ii£»rmation  collections  is  being 
foiwardnd  to  OMB  (See  attachments  1 
through  5).  The  public  reporting  burden 
for  these  colleCtianB  of  informstian  is 
estimated  to  vary  from  60  to  120  minutes 
perreapome,  wndi  an  average  of  90 
minutes  per  respcmae  iBchni^  trnie  far 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  coUectioa 
of  informatitm.  Send  cnmntentB 
regarding  this  burdoi  estimate  or  any 
other  aspect  of  this  collection  of 
information,  inchiding  soggestiaDB  for 


reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer.  OIRM, 
room  404-W,  Wai*>ington.  DC  20250; 
and  to  the  Office  of  Management  and 
Budget.  Paperwoti  Redxrction  Project, 
Wasiiington,  DC  20903. 

The  program  covered  by  this  interim 
rule  is  not  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovemmental  consuhation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  sifbpart  V, 
published  at  48  FR  29115  Qune  24, 1963], 

Statulacy  Backyoand 

Various  federal  ^atutes  impose 
responsibilities  on  the  Secretary  of 
Agriculture  wifh  respect  to  supporting 
and  protecting  the  domestic  sugar 
industry.  TTiese  responsibilities  of  the 
Secretary,  discussed  below,  make  the 
collection  of  comprehensive  information 
with  reaped  to  the  supply  and  demand 
for  sugar  necessary. 

Section  206  of  the  Agricultural  Act  of 
1949  {7  U.S.C  144fi^  as  amended  (the 
"1919  Act"),  generMy  nequires  the 
Secretary  of  Agriculture  to  support 
through  nonrecourse  loans,  the  prices  of 
each  of  the  1991  throi^  1995  crpps  of 
sugar  beets  and  sugarcane.  With  xespect 
to  sugarcane,  section  20B(b)  requires 
price  support  "at  such  level  as  the 
Secretary  determines  appropriate,  but 
not  less  than  18  cents  per  pound  for  raw 
cane  sugar."  With  respect  toaiigar 
beets,  section  206(c)  mandates  price 
8^pport  "at  such  ievel  *  *  *  as  the 
Secretary  determines  lellects— i(l)  an 
amount  that  bears  the  same  relatioa  to 
the  support  level  ior  the  crop  of 
sugarcane  *  *  '  as  the  weighted 
average  of  produoer  returns  lor  augar 
beets  bears  to  the  weighted  average  «f 
predacer  returns  for  sugarcane, 
oyiressed  on  a  cents  per  pound  basis 
for  reQned  beet  sugar  and  raw  sugar,  for 
the  most  recent  S-year  period  lor  which 
data  are  available:  |^us  (2)  an  aaimnit 
that  covers  sugar  beet  processor  fixed 
marketing  expenses."  In  addition, 
section  206^Mli«f  ^  1^9  Act 
authorizes  the  Ooaeiary  to  "increase  the 
sapport  price  lor  each  of  the  1891 
throogh  1995  crops  of  domestically 
grown  sugarcEoe  and  sugar  beet*  from 
the  prioe  determined  for  the  pKceding 
crop  based  on  such  faoton  as  the 
Secretory  detauiiiiee  appropriate, 
including  changes  (dnnng  the  2  crop 
years  immediately  preceding  the  crop 
year  for  whidi  the  determination  is 
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made]  in  the  cost  pf  sugar  products,  the 
cost  of  domestic  sugar  production,  and 
other  circumstanqes  that  may  adversely 
affect  domestic  sUgar  production." 

AdditioM-U.S.inote  3(a)(i)  to  chapter 
17  of  the  Harmonized  Tariff  Schedule 
(HTS)  provides  ttet  the  Secretary  of 
Agriculture  shall  determine  the  total 
amount  of  sugars,  syrups  and  molasses 
that  may  be  enter  ;d,  or  withdrawn  from 
warehouse  for  consumption,  under  the 
lower  tariff  rates  bf  the  tariff-rate  quota 
for  imported  sugars,  syrups,  and 
molasses.  The  Secretary  is  required  to 
determine  such  total  amount  "as  will 
give  due  consideration  to  the  interests  in 
the  U.S.  sugar  mat'ket  of  domestic 
producers  and  materially  affected 
contracting  partiep  to  the  General 
Agreement  on  Tariffs  and  Trade." 
Additional  U.S.  note  3(a)(ii)  further 
authorizes  the  Secretary  to  modify  such 
total  amount  (including  the  time  period 
for  which  such  limitations  are 
applicable),  if  the  Secretary  determines 
that  such  action  ii;  appropriate  in  light  of 
such  interests. 

Section  359a(a]|of  the  Agricultural 
Adjustment  Act  of  1938  (7  U.S.C. 
1359aa(a]),  as  amended  (the  "1938  Act"), 
requires  all  cane  fugar  refiners,  sugar 
beet  processors,  ^d  manufacturers  of 
crystalline  fructo^  from  com  to  furnish 
the  Secretary  of  Agriculture,  on  a 
monthly  basis,  such  information  as  the 
Secretary  may  require  with  respect  to 
the  person's  importation,  distribution, 
and  stock  levels  qf  sugar  or  crystalline 
fructose,  respecti*ely.  Section  359a(c) 
requires  the  Secretary  to  publish,  on  a 
monthly  basis,  composite  data  on 
imports,  distribution,  and  stock  levels  of 
sugar  and  crystalline  fructose. 

Section  359b(a)  of  the  1938  Act  (7 
U.S.C.  1359bb(a))j  requires  the  Secretary 
of  Agriculture  to  iiake,  for  fiscal  years 
1992  through  199a  annual  estimates  and 
quarterly  reestimites  of  "(A)  the 
quantity  of  sugar  that  will  be  consumed 
in  the  customs  teiritory  of  the  United 
States  during  the  fiscal  year  (other  than 
sugar  imported  fo  r  purposes  other  than 
human  consumption);  (B)  the  quantity  of 
sugar  that  will  be  available  from  carry- 
in  stocks  or  from  domestically-produced 
sugarcane  and  sugar  beets  for 
consumption  in  tl  e  United  States  during 
the  year,  and  (C)  he  quantity  of  sugar 
that  will  be  impoyted  for  consumption 
during  the  year  (qther  than  sugar 
imported  for  purposes  other  than  human 
consumption),  based  on  the  differences 
between — (i)  Thelquantity  of  estimated 
consumption;  and  (ii)  the  quantity  of 
sugar  estimated  to  be  available  horn 
domestically-produced  sugarcane  and 
sugar  beets  and  ftom  carry-in  stocks." 

Sections  359b(b)  and  359b(c)  of  the 
1938  Act  (7  U.S.C  1359bb(b)  and  (c)). 


IMI 


require  the  Secretary  to  establish 
allotments  for  the  marketing  of  sugar  by 
processors  of  sugar  from  domestically- 
produced  sugarcane  and  sugar  beets  and 
allotments  for  the  marketing  of 
crystalline  fructose  by  manufacturers  of 
crystalline  fructose  manufactured  from 
com  if  the  estimate,  made  under  section 
359b{a)  of  the  1938  Act,  for  imports  of 
sugar  for  consumption  in  the  United 
States  is  less  than  1.250,000  short  tons, 
raw  value.  If  such  marketing  allotments 
are  required,  further  provisions  of  the 
1938  Act  require  the  Secretary  to  do  the 
following: 

(1)  Establish  the  overall  allotment 
quantity  by  deducting  carry-in  stocks 
and  1,250,000  short  tons,  raw  value,  from 
the  estimated  sugar  consumption  for  the 
flscal  yean 

(2)  Establish  percentage  factors 
(based  on  past  marketings  of  sugar, 
processing  and  refining  capacity,  and 
the  ability  of  processors  to  market  the 
sugar  covered  under  the  allotments)  for 
alloting  the  overall  allotment  quantity 
among  sugar  derived  from  sugar  beets 
and  sugar  derived  from  sugarcane; 

(3)  Further  allot  the  allotment  for 
sugar  derived  from  sugarcane  among  the 
five  sugarcane-producing  States  in  the 
United  States  (based  on  past  marketings 
of  sugar,  processing  capacity,  and  the 
ability  of  processors  to  market  the  sugar 
covered  and  the  allotments); 

(4)  Make  allocations  to  processors  of 
the  cane  sugar  and  beet  sugar 
allotments,  in  such  manner  and  in  such 
quantities  as  to  provide  a  fair,  efficient, 
and  equitable  distribution  of  the 
allocations  (taking  into  consideration 
processing  capacity,  past  marketings  of 
sugar,  and  the  ability  of  each  processor 
to  market  sugar  covered  by  that  portion 
of  the  allotment  allocated  to  it); 

(5)  Determine,  for  certain  sugarcane 
producing  States,  whether  the 
production  of  sugar  in  the  absence  of 
proportionate  shares  will  be  greater 
than  the  quantity  needed  to  enable 
processors  to  Hll  the  State's  allotment 
and  provide  a  normal  carryover 
inventory,  and  if  so,  establish  such 
proportionate  shares  for  the  crop  of 
sugarcane  that  is  harvested  during  the 
fiscal  year  the  allotment  is  in  effect 
(according  to  a  detailed  statutory 
formula  which  makes  necessary  the 
further  determination  of  each  affected 
State's  per-acre  yield  goal  and  the 
acreage  base  for  each  sugarcane- 
producing  farm); 

(6)  Adjust  or  suspend,  as  the 
Secretary  determines  to  be  fair  and 
equitable,  marketing  allotments, 
allocations  and  proportionate  shares, 
based  on  changes  in  estimated  sugar 
consumption,  availability,  or  imports; 


(7)  From  the  processors  allocated  a 
share  of  an  allotment,  obtain  adequate 
assurances  that  the  allocation  will  be 
shared  among  producers  served  by  the 
processor  in  a  fair  and  equitable  manner 
that  adequately  reflects  the  producers' 
production  histories; 

(8)  Resolve,  through  arbitration,  any 
dispute  between  a  processor  and  a 
producer,  or  group  of  producers,  with 
respect  to  the  sharing  of  the  processor's 
allocation,  on  the  request  of  either  party; 

(9)  Determine  whether  (based  on 
current  inventories  of  sugar,  the 
estimated  production  of  sugar  and 
expected  marketings,  and  other 
pertinent  factors)  processors  of 
sugarcane  and  sugar  beets  will  be  able 
to  market  the  quantities  of  sugar 
allocated  to  them  and,  if  not,  reassign 
the  estimated  quantity  of  the  deficit 
proportionately  to  the  allocations  for 
other  processors  (depending  on  the 
capacity  of  each  other  processor  to  fill 
the  portion  of  the  deficit  to  be  assigned 
to  it)  or  to  imports; 

(10)  Impose  civil  penalties  for 
violations  of  certain  of  the  statutory 
provisions  and  any  of  the  regulations; 
and 

(11)  Make  various  other 
determinations. 

Section  22  of  the  Agricultural 
Adjustment  Act  of  1933  (7  U.S.C.  624),  as 
amended  ("Section  22"),  authorizes  the 
imposition  of  fees  or  quotas  on  imported 
articles  whenever  the  President  finds 
that  such  articles  are  being  imported,  or 
are  practically  certain  to  be  imported 
into  the  United  States,  under  such 
conditions  and  in  such  quantities  as  to 
render  or  tend  to  render  ineffective,  or 
materially  interfere  with,  certain 
programs  or  operations  with  respect  to 
any  agricultural  commodity  or  product 
(including  the  price  support  program  for 
sugarcane  and  sugar  beets  and  the 
marketing  allotment  program  for  sugar 
and  crystalline  fructose),  or  as  to  reduce 
substantially  the  amount  of  any  product 
processed  in  the  United  States  from  a 
commodity  or  product  included  in  such 
programs  or  operations.  Under  section 
22,  whenever  the  Secretary  of 
Agriculture  has  reason  to  believe  that 
the  foregoing  criteria  have  been  met,  he 
must  advise  the  President,  and  if  the 
President  agrees  that  there  is  reason  for 
such  belief,  he  must  request  an 
investigation  by  the  International  Trade 
Commission. 

Finally,  section  902(a)  of  the  Food 
Security  Act  of  1965,  as  amended  (7 
U.S.C.  1446  note),  provides  that  "the 
President  shall  use  all  authorities 
available  to  the  President  as  is 
necessary  to  enable  the  Secretary  of 
Agriculture  to  operate  the  sugar  program 
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established  under  section  206  of  the 
Agricultural  Act  of  1949  at  no  cost  to  the 
Federal  government  by  preventing  the 
Accumulation  of  sugar  acquired  by  the 
Comniodity  Credit  Corporation."  fai 
addition,  section  359c(b)(2J  of  the  1938 
Act,  as  amended,  requires  the  Secretary 
to  adjust  the  overall  allotment  quantify 
(if  any  is  established  in  conjunction  with 
marketing  allotments)  "to  die  maximum 
extent  practicable  to  prevent  the 
accumulation  of  sugar  acquired  by  the 
Commodity  Credit  Corporation." 

In  summary,  the  Secretary  of 
Agriculture  is  required  by  law  to 
achieve,  without  stgnificant  expeoditore 
of  federal  funds,  a  range  of  objectives 
wtth  respect  to  maiDtaining  market 
prices  for  raw  and  refmed  sugar, 
controlling  domestic -and  imported 
supplies,  and  meeting  the  intemational 
obligations  of  the  United  States.  Under 
these  circomstancea,  it  is  necessary  ior 
the  Secretary  to  collect  comprehensive 
information  on  the  activities  of  the 
principal  domestic  participants  in  the 
U.S.  sugar  market.  Clearly,  in  order  to 
maintain  a  "no  cast"  price  snpport 
program,  the  Secretary  must  constantly 
obtain  information  on  all  significant 
activities  and  trends  that  affect 
domestic  prices  and  the«upply  and 
demand  for  sugar. 

Prior  CoBsultaltions  With  Idterested 
Parties 

Section  359h(a)(2)  of  the  1938  Act,  as 
amended,  provides  that  prior  to 
proposing  any  regulations  to  implement 
part  VII  of  subtitle  B  of  title  III.  the 
Secretary  of  Agriculture  shall  consiflt 
with  representatives  of  domestic  sugar 
processors  and  producers  with  regard  to 
ensuring  that  the  regulations  achieve  the 
objectives  of  part  VII.  On  April  19, 1991 
such  prior  consultations  were  held  with 
such  representatives  and  other 
interested  parties.  The  principal 
suggestions  of  the  private  sector 
participants  with  respect  to  information 
collection  were  as  follows;  fl]  USDA 
should  provide  a  single  data  collection 
point;  (2j  USDA  should  request 
historical  production  data  and  eaxKer 
and  more  frequent  production  forecast 
data  for  sugar  beets,  sugarcane,  and 
processed  sugar  (3)  USDA  should 
increase  data  colleotion  on  com 
sweeteners,  caloric/non-caloric 
sweeteners,  and  imports  of  sugar 
containing  prodacts  and  sugar  blends; 
(4)  USDA  should  provide  a  public 
hearing  by  September  1  of  each  year  to 
allow  interested  private-sector  parties  to 
present  their  estimates  «if  production 
and  oonsumption;  and  f5j  USDA  'should 
saleguard  the  confidentiality  of 
prspcietary  information. 


Suannary  of  the  Provisions  of  11ns 
Interim  Rule 

This  interim  rule  creates  a  new 
subpart  which  sets  forth  requirements 
for  the  monthly  reporting — by  sugarcane 
and  SMgar  beet  processors  and  by  cane 
sugar  refiners  to  the  Commodity  Credit 
Corporation — of  information  on  sugar 
imports  and  otber  receipts,  processing 
operations,  production,  distribution, 
stocks,  average  recovery  rates,  and 
plant  capacities.  In  addition, 
manufacturers  of  crystalline  fructose 
will  be  required  to  submit  monthly 
reports  of  their  imports,  distributions, 
and  stocks  of  crystalline  fructose. 
Failure  to  furnish  the  information  may 
result  in  a  civil  penalty  being  imposed 
upon  the  processor,  refiner,  or 
manufacturer. 

The  information  collected  pursuant  to 
this  subpart  will  be  used  primarily  in 
administering  the  domestic  price  support 
program  for  sugarcane  and  sugar  beets, 
making  the  necessary  estimates  and 
determinations  required  by  the  standby 
marketing  allotment  program  for  sugar 
and  crystalline  fructose,  monitoring  to 
detect  whether  imported  articles  are 
caasing  material  interference  with  these 
programs  and  establishing  the  total 
quota  amount  for  entries  of  imported 
sugar  under  the  lower  tier  duties  of  the 
tariff-rate  quota.  Abstracts  of  the  data 
collected  will  be  published  by  USDA  on 
a  nranthly  and  cumulative  basis. 

This  interim  rule  provides  that 
information  needs  will  be  achieved  by 
applicable  persons  completing  new 
ASCS  forms  (ASCS-«41  through  ASCS- 
845).  Copies  of  these  forms  are 
published  immediately  following  this 
interim  rule. 

List  of  Subjects  in  7  CFR  Part  1435 

Loan  programs/agriculture.  Price 
support  programs,  Reporting  and 
recordkeeping  requirements.  Sugar, 
Crystalline  fructose. 

Accordingly.  7CFR  part  1435  is 
amended  by  adding  a  new  subpart  as 
follows: 

PART  1435— SUGAR 

Subpart— Sugar  and  CrystalUn*  Fructose 
Information  Reporting  and  Recordkaaping 
Raqukwnents 

Sec. 

1435.406  Genera!  statement. 

1435.401  DefinitiouB. 

1435.402  DutyloJteport. 

1435.403  Civil  Penahies. 

143S.M4    Aecardlceeping:  Fitaminalion  (tt 
Records. 


Exhibns    Foren 

Subftart— Sugar  and  CrystalHne  Fructose 
Information  Raporting  and  Recordkeeping 
Requlramanta 

Authority:  7  VSC.  1359aa.  13S9hh{a)[]). 
1446(8);  additional  U.S.  note  3(a)  to  chapter 
17  of  the  Hannoniied  Tari£f  Schedule  of  the 
United  States  [HHTSl. 

§1435.400    General  oUtawnt 

(a)  This  subpart  sets  forth  the 
requirements  and  conditions  for 
reporting  and  preserving  information  on 
sugar  imports  and  other  receipts, 
processing  operations,  production, 
distribution,  stocks,  average  recovery 
rates,  and  plant  capacities  to  the 
Commodity  Credit  Corporation  (CCC). 
This  information  is  necessary  to  carry 
out  the  domestic  price  support, 
marketing  allotment  and  other  programs 
for  sagar. 

(b)  The  sugar  and  crystalline  fructose 
information  reporting  and  recordkeeping 
program  shall  be  administered  under  the 
general  supervision  of  the  Executive, 
Vice  President,  CCC  (Administrator. 
Agricultural  Stabilization  and 
Conservation  Ser\'ice  (ASCS)). 

§1435.401    DofMteiM. 

The  deflnrtions  set  forth  in  this  section 
shall  be  applicable  to  terms  used  in  this 
subpart. 

ASCS  means  the  Agricuhural 
Stabilization  and  Conservation  Servioe. 

;4veA^  recovery  rate  means:  (1) 
With  respect  to  sugarcane  processing, 
the  pounds  of  raw  soger,  raw  value, 
produced  per  net  ton  of  sugarcane 
ground; 

(2)  With  respect  to  sugar  beet 
processing,  the  pounds  of  refined  sugar, 
raw  value,  produced  per  net  ton  of  sugar 
beets  sliced;  or 

(3)  With  respect  to  cane  sugar 
refining,  the  pounds  of  refined  sugar, 
raw  value,  produced  per  net  ton  of  raw 
sugar  processed. 

Cane  sugar  refiner  means  any  person 
who  processes  raw  cane  sugar  into 
refined  sugar  or  liquid  sugar.  The  same 
person  may  be  both  a  "cane  sugar 
refiner"  and  either  a  "sugarcane 
processor"  or  "sugar  beet  processor"  or 
both. 

CCC  means  the  Commodity  Credit 
Corporation. 

CrystaHine  fructose  means  a 
monosaccharide  and  reducing  sugar, 
manufactured  from  field  com,  appearing 
as  free-flowing  white  crystals  with  the 
chemical  formula  CtHiaOs  and 
molecular  weight  of  180.18. 

Desugaring  molasses  means  molasses 
to  be  further  processed  for  the 
production  of  refined  sugar  or  liquid 
sugar. 
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Direct-consumation  sugar  means  any 
sugar  which  is  not  to  be  further  refined 
or  improved  in  qiiality,  whether  such 
sugar  is  principally  of  crystalline 
structure  or  is  liqaid  sugar  or  molasses. 

Distribution  m^ans  the  sale  or  other 
disposition  of  sudar  or  crystalline 
fructose,  including  (but  not  limited  to) 
the  forfeiture  of  sHgar  to  the  CCC  and 
the  disposition  onsugar  or  crystalline 
fructose  for  retailUale,  for  further 
processing  or  reHfiing.  for  production  of 
alcohol  or  feed,  o'  for  exportation. 

Edible  molasse  s  means  molasses 
which  is  not  to  b<  further  reflned  or 
improved  in  quali  iy  and  which  is  to  be 
distributed  for  hunan  consumption, 
either  directly  or  n  molasses-containing 
products. 

Fiscal  year  mei  ins  the  year  beginning 
October  1  and  enqing  September  30. 

Imports  means  eugar  or  crystalline 
fructose  entered  i  nto  the  customs 
territory  of  the  United  States,  whether  or 
not  the  sugarcane  processor,  sugar  beet 
processor,  cane  siigar  refiner,  or 
manufacturer  of  crystalline  fructose  was 
the  importer  of  record  or  consignee  of 
the  imported  sugar  or  crystalline 
fructose. 

Inedible  molasses  means  molasses 
other  than  edible  knobsses  or 
desugaring  molasses,  including  molasses 
to  be  used  in  producing  animal  feed. 

Invert  sugar  maans  a  mixture  of 
glucose  (dextrosej  and  fructose 
(levulose)  formed' by  the  hydrolysis  of 
sucrose.  I 

Liquid  sugar  means  a  finished  sugar 
product  which  is  not  principally  of 
crystalline  structure  and  in  which 
sucrose  or  the  sudrose  equivalent  of 
invert  sugars,  or  both,  account  for  70 
percent  or  more  at  the  total  soluble 
solids. 

Mo/asses  mear  s  any  thick  syrup 
which  is  a  byproc  uct  of  processing  sugar 
beets  or  sugarcan  b,  or  of  refining  raw 
cane  sugar,  and  in  which  sucrose  or  the 
sucrose  equivaler  t  of  invert  sugars,  or 
both,  account  for  ess  than  70  percent  of 
.the  total  soluble  ^lids. 

Person  means  i  n  individual, 
corporation,  association,  marketing  or 
processing  coopei  ative,  joint  stock 
company,  estate  (ir  trust,  or  other  legal 
entity. 

Plant  capacity  neans  the  maximum 
capability,  on  a  n  it  short-tons-per-day 
basis,  of  a  proces  sing  or  refining  facility 
to  process  sugar  I  eets,  sugarcane,  or 
raw  sugar. 

Processing  facility  means  a  distinct 
physical  facility,  i  it  a  single  location, 
which  processes  i  ugarcane.  sugar  beets, 
or  molasses  into  i  ugar. 

Processing  inpi  ts  means  the  quantity 
of  raw  materials  |  e.g..  sugarcane,  sugar 


IMI 


beets,  raw  sugar,  molasses,  etc.]  used  in 
processing  or  refining  operations. 

Production  means  the  output  of  sugar 
(including  molasses)  from  the  processing 
by  sugar  beet  processors  or  sugarcane 
processors  of  domestically  produced 
sugar  beets  or  sugarcane,  respectively, 
or  the  output  of  sugar  (including 
molasses)  from  the  processing  by  cane 
sugar  refiners  of  raw  sugar  or  the 
reprocessing  of  damaged  refined  sugar. 

Raw  sugar  means  any  sugar 
principally  of  crystalline  structure 
testing  less  than  99.4  sugar  degrees  by 
the  polariscope.  whether  or  not  such 
sugar  is  to  be  further  refined  or 
improved  in  quality. 

Raw  value  of  any  quantity  of  sugar 
means  its  equivalent  in  terms  of  raw 
sugar  testing  ninety-six  sugar  degrees, 
as  determined  by  a  polarimetric  test 
performed  in  accordance  with 
procedures  recognized  by  the 
International  Commission  for  Uniform 
Methods  of  Sugar  Analysis  (ICUMSA). 
Sugar  testing  ninety-two  sugar  degrees 
or  more  by  ^e  polariscope  shall  be 
translated  into  terms  of  raw  value  in  the 
following  manner:  raw  value  =  {((actual 
degree  of  polarization  —  92)  x  0.0175) -♦- 
0.93}  X  actual  weight.  For  example,  with 
respect  to  sugar  testing  ninety-two  sugar 
degrees  by  the  polariscope.  derive  raw 
value  by  i:nultiplying  the  actual  number 
of  pounds  of  such  sugar  by  0.93;  for 
sugar  testing  more  than  ninety-two 
sugar  degrees  by  the  polariscope.  derive 
raw  value  by  multiplying  the  actual 
number  of  pounds  of  such  sugar  by  the 
figure  obtained  by  adding  0.93  to  the 
result  of  multiplying  0.0175  by  the 
number  of  degrees  and  fractions  of  a 
degree  of  polarization  above  ninety-two 
degrees.  For  sugar,  testing  less  than 
ninety-two  sugar  degrees  by  the 
polariscope.  derive  raw  value  by 
dividing  the  number  of  pounds  of  the 
"total  sugar  content"  (i.e..  the  sum  of  the 
sucrose  and  invert  sugars)  thereof  by 
0.972. 

Receipts  refers  to  the  quantity  of  raw 
materials  (e.g..  sugarcane,  sugar  beets, 
raw  sugar,  refined  sugar,  liquid  sugar, 
molasses,  etc.)  received  by  the 
processing  or  refining  facility. 

Refined  sugar  means  white, 
crystalline  sugar  testing  99.4  or  more 
sugar  degrees  by  the  polariscope. 

Refining  facility  means  a  distinct 
physical  facility,  at  a  single  location, 
which  processes  raw  sugar  into  refined 
sugar. 

Stocks  means  inventory  of  sugar  or 
crystalline  fructose  on  hand  at  the 
beginning,  or  at  the  end.  of  the  calendar 
month  for  which  data  are  being 
reported,  as  appropriate. 

Sucrose  means  a  disaccharide  having 
the  chemical  formula  Ci2H220ii. 


Sugar  means  any  grade  or  type  of 
saccharine  product  derived,  directly  or 
indirectly,  from  sugarcane  or  sugar  beets 
and  consisting  of.  or  containing,  sucrose 
or  invert  sugar,  including  all  raw  sugar, 
refined  sugar,  liquid  sugar,  and 
molasses. 

Sugar  beet  processor  means  a  person 
who  commercially  processes  sugar  beets 
or  molasses  into  refined  sugar  or  liquid 
sugar.  The  same  person  may  be  both  a 
"sugar  beet  processor"  and  a  "cane 
sugar  refiner." 

Sugarcane  processor  means  a  person 
who  commercially  processes  sugarcane 
into  raw  sugar  or  molasses.  The  same 
'  person  may  be  both  a  "sugarcane 
processor"  and  a  "cane  sugar  refiner." 

§1435.402    Duty  to  Report 

(a)  Monthly  reports.  (1)  Every  sugar 
beet  processor  shall  file,  on  a  monthly 
basis,  for  each  processing  facility  owned 
or  operated  by  the  processor,  completed 
Forms  CCC-831  and  CCC-833  which 
accurately  report  each  processing 
facility's  imports  and  other  receipts, 
processing  inputs,  production, 
distribution,  stocks,  average  recovery 
rates,  and  plant  capacity(ies). 

(2)  Every  sugarcane  processor  shall 
file,  on  a  monthly  basis,  for  each 
processing  facility  owned  or  operated  by 
the  processor,  completed  Forms  CCC- 
832  and  CC&-833  which  accurately 
report  each  processing  facility's  imports 
and  other  receipts,  processing  inputs, 
production,  distribution,  stocks,  average 
recovery  rates,  and  plant  capacity(ies). 

(3)  Every  cane  sugar  refiner  shall  file, 
on  a  monthly  basis,  for  each  refining 
facility  owned  or  operated  by  the 
refiner,  conipleted  Forms  CCG-833  and 
CCC-835  which  accurately  report  each 
refining  facility's  imports  and  other 
receipts,  processing  inputs,  production, 
distribution,  stocks,  average  recovery 
rates,  and  plant  capacity(ies). 

(4)  Every  manufacturer  of  crystalline 
fructose  shall  file,  on  a  monthly  basis,  a 
completed  Form  CCC-834  which 
accurately  reports  such  manufacturer's 
distributions,  imports  and  stocks  of 
crystalline  fructose. 

(b)  Submission  of  reports.  (1)  The 
initial  month  for  which  data  are  to  be 
reported  is  October  1991,  and  the  initial 
report  must  be  received  no  later  than 
November  21. 1991.  Subsequent  monthly 
reports  must  be  received  no  later  than 
15  days  after  the  end  of  the  calendar 
month  for  which  the  data  are  reported. 

(2)  If  the  data  item  required  to  be 
reported  in  any  month  is  identical  to 
that  reported  for  the  previous  month 
(e.g.,  with  respect  to  plant  capacity),  the 
person  submitting  a  report  may  simply 
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indicate  "no  change"  for  such  data  item 
on  the  appropriate  form. 

(3)  Data  reports  shall  be  mailed  or 
delivered  to  the  U.S.  Department  of 
Agriculture,  ASCS,  DAPPD,  room 
3741-S,  P.O.  Box  2415,  Washington, 
DC  20013  or  transmitted  to  the  FAX 
number  provided  on  the  report  form. 

§1435.403    Civil  penalties. 

(a)  Any  sugar  beet  processor,  cane 
sugar  refmer,  or  crystalline  fructose 
manufacturer  who  willfully  fails  or 
refuses  to  furnish  the  data  specified  in 
section  1435.402  of  this  subpart  on 
imports,  stocks  or  distributions,  or  who 
willfully  furnishes  any  false  information 
with  respect  to  such  imports,  stocks  or 
distributions,  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $10,000  for 
each  such  violation. 

(b)  Any  sugarcane  processor  who 
knowingly  fails  or  refuses  to  furnish  the 
data  specified  in  section  1435.402(a)(2) 
of  this  subpart  or  who  knowingly 
furnishes  any  false  information,  or  any 


sugar  beet  processor,  cane  sugar  reHner,. 
or  crystalline  fructose  manufacturer  who 
knowingly  fails  or  refuses  to  furnish  the 
data  specified  in  section  1435.402  of  this 
subpart  or  who  knowingly  furnishes  any 
false  information,  shall  be  subject  to  a 
civil  penalty  of  not  more  than  $5000  for 
each  such  violation. 

(c)  Civil  penalties  provided  for  by  this 
section  may  be  imposed  by  the 
Executive  Vice  President,  CCC. 

(d)  Administrative  appeal  of  any 
imposition  of  civil  penalties  shall  be 
made  by  Tiling  a  timely  notice  of  appeal, 
within  30  calendar  days  after  the  date  of 
imposition,  to  the  Director  of  the  ASCS 
Appeals  Division,  ASCS,  in  Washington, 
DC. 


§  1435.404 
Record*. 


Recordkeeping;  Examination  of 


(a)  Each  sugar  beet  processor, 
sugarcane  processor,  cane  sugar  refiner 
and  manufacturer  of  crystalline  fructose 
shall  retain,  for  not  less  than  three  years 
from  the  date  information  was  reported 


under  §  1435.402  of  this  subpart,  all 
books,  records,  accounts  and  other 
written  data  relevant  to  such  person's 
imports,  distribution,  stocks,  production 
and  plant  capacity(ies). 

(b)  CCC.  the  Office  of  the  Inspector 
General,  USDA,  and  the  Comptroller 
General  of  the  United  States  shall  havp 
the  right  to  have  access  to  the  premises 
of  any  sugar  beet  processor,  sugarcane 
processor,  cane  sugar  refiner,  or 
manufacturer  of  crystalline  fructose,  or 
of  any  other  person  having  custody  of 
records  required  to  be  retained  by 
paragraph  (a)  of  this  section,  in  order  to 
inspect,  examine  and  make  copies  of 
such  books,  records,  accounts,  and  other 
written  data  as  are  deemed  necessary 
by  the  examining  agency  to  yerify 
compliance  with  the  requirements  of  this 
part. 

Exhibits — Forms 
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ATTAC20ENT  »  1 


CCC-t31 


U.S.  D>»wwwl  at  AgricuHur* 
Ojriculfciiil  Subillz— tn  mnd  Oonmmm»an  8«Me> 

^UGAR  PRODUCTION  AND  0ISTRI8IITI0N  REPORTt 
SUGAR  BEET  PROCESSORS 


THS  n^ORT  HERfCTS  IMTA  FOR 
THE  MONTH  Oft 


NOTE:     Th*  Wlaw*<«  ttMamant*  tn  mada  k«  meem^t\em  <hW«  Ma  Atawy  Aat  •*  It74  !• 
principal  Mthonty  tor  iw^MCtinfl  Ow  inteiwtlon  to  to  lupiilii  ••  •*  tB^  li  •■ 
tiliiiiiwmn  oM  to  mm*  t»  adnMalw  toitoui  U.S.  MiQar  HUfitoO    IM* 
A«t*aMH«  aitf  twv  to  pMHWMri  ki  apippMll 
lilimmiii  wm  «— I*  »  ewa  piiMllHi.    TtoprpwMorwalaitoiMlMtfpMfcwid 
714«i:  a^  31  USC  372«.  hmv  to  ippicitti  M 


ffManiMMPapwiMANtoiielionAetaflMO.  Hip 
iaMMM  Act  pf  laas.  PI  pitoii^i*.  Hw 
•ap  (toratf  wMi  Ptlwr  niinliip»  *p  U.S.  OpppMapal  pI 

tahiMni  It  USC  286.  2«7.  371.  061.  1001:  If  USC 
7  cm  pPK  I4S.  Subppit  -'SMiar  aid  CryMpMnp  FraelPM 


■ptonMimiii 


4«aPMflef 

AfdouRu**.  CIppraftop  Ofllcpr.  OMH.  Rppm  40*-W.  WplNn«lan.  O.C    10290:  pn6 

Vtp(a«l  «0«B  *te.  OSOO-XXXJQ.  WaaMnfMn.  0  C.    2060X 


«p  «P  OfltoP  of  Mawagamam  and  Oudoat.  fanaiwa*  Rpductlpn 


TO:     USOA/ASCS/DAPPO  Room  9999-8 
PO  Box  2415 
Washington.  DC  20013 


FAX  NO: 


PARTI 


Entar  namp  pnd  loc  ition  of  procMsing  faciNty  providing  thppp  data: 


BEGINNING  STOCKS  OF  SUGAR  (Inventories  at  Oie  beginning  of  the  month) 


1.  Beginning  stacks  of  sugar  tinduding  sugar  htUh  custody  by  U.S.  Customs  SsfviesI 


a.  Raw  su(iar 


b.  Refined  sugar 


c.  Liquid  si  igar 


d.  Molasses 


gallons  -• 


RECEIPTS  OF  RAW  MATERIALS 


2.  Receipts  Of 


beets  (net  short  tons) 


a.  Oomesticaliy  produced  sugar  beets 

b.  Importeq  sugar  beets 


3.  Receipts  of 


dpmesticaHy 


produced  sugar  (specify  from  whom  in  Part  II) 


a.  Raw  sugpr  (also  report  on  Form  CCC-635) 


b.  Refined 


d.  Molasses 


gallons  •• 


QUANTITY 

U«a  hundrpdwpight  /CVV77  unlpaa 
othpfwtpp  notpd 


ACTUAL  WBOHT 


RAW  VALUE 


IMI 
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RECEIPTS  OF  RAW  MATERIALS 

OUANT1TV 

Um  hundradwaight  (CWTI  unlMt 
o«h«rwi*«  noted 

ACTUAL  WBOHT 

RAW  VALUE 

4.  Receipts  of  Imported  sugar 

a.  Raw  sugar  (also  report  on  form  CCC-835) 

b.  Refined  sugar 

c.  Liquid  sugar 

d.  Molasses                                                        gallons-* 

PROCESSING  INPUTS  (r*w  nuttrials  us»d  ki  proctssingi 

y.- . 

5.  Sugar  beets  sliced  (net  short  tons) 

6.  Molasses  processed                                                gallons  -• 

7.  Refined  sugar  (including  damaged  refined  sugar)  processed 

8.  Liquid  sugar  processed 

PRODUCTION  (output  of  tugvl 

9.  Sugar  production 

a.  Refined  sugar 

b.  Liquid  sugar 

c.  Molasses                              Enter  total  here  in  gallons  -• 

(i)    Edible  molasses 

(ii)  Inedible  molasses 

(iii)  Desugaring  molasses 

DISTRIBUTION  OF  SUGAR  (i.e..  the  sate  or  other  disposition  of 
sugar  in  commerce) 

,                    ."■■ 

10.  Refined  sugar                                             Enter  total  here  -« 

a.  Distributed  to  cane  sugar  refiners  and  sugar  beet 
processors  (specify  to  wttom  in  Part  II) 

b.  Forfeited  to  the  Commodity  Credit  Corporation  (CCC) 

c.  Distributed  for  the  production  of  alcohol  (including 
alcoholic  t)everages,  ethand,  and  polyhydric  alcohol) 

d.  Distributed  for  the  production  of  animal  feed  f/nc/uc//n(7 
feed  for  pets  and  livestock) 

e.  Distributed  for  exportation  from  the  customs  tenltory  of  the 
United  States. 

f.  Distributed  in  Puerto  Rico 

g.  AM  other  distrlbutlont 

11.  Liquid  sugar 

12.  Molasses                                   Enter  total  here  In  gallons  •• 

T 
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DISTRIBUTION  OF  SUGAR, 


12.  Molasses,  continued 


a.  Edible  mc  lasses 


b.  inedible  molasses 


c  Desugaring  molasses 


ENDING  STOCKS  OF  SUGAR  (btvantorin  at  mtd  of  monm 


13.  Inventory  adkjstnients  (indicate  gaJn  or  loss) 


14.  Ending  tiods 


OUANTITY 

Um  hundradwaifjM  (CWD  unl«M 
otharwtM  notad 


ACTUAL  WBOMT 


RAW  VALUE 


^it(^t<tti!!^^'>''^mti^'0J'i^i^-' 


a.  Rawsugar 


b.  Refined  stigar 


c.  Liquid 


suoar 


d.  Molasses^ 


galons-* 


FACILITY  INFORMATION 


ORW 

cij" 


'itttm  j^*t»  "Vaya^iWitfiitjii  w  ^;w  *«  *^*'!^'* 


15.  Plant  capacity  (maximum  tons  of  sugar  beets  sliced  and 
processed  in  a  24-tTOur  tJay) 


(tons) 


16.  Average  recovery  rate  (tons  of  refined  sugar  produced  per  ton 
of  sugar  beets  sliced) 


(ton*) 


17.  Specify  the 
produced 


I PARTH 

e  names  of  thepers»ns 


the  persons  from  whom  domestically 


a.  Raw  sugar  fa/so  report  on  ftwm  CCC-699 


b.  Refined  sligar 


c.  Liquid  su^ 


JMI 
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PART  N,  contifiMi^ 

ACTUAL  WEIGHT 

RAW  VALUE 

d.  MolnsM 

gaUotm-' 

"■  ISSSHS"^" 

iv  ftlnert  and  «i| 

gar  toaat  fMocesaore  to  whom  refined  sugar  was 

RAWVAUK 
fCVIfT) 

1 9.  Notes  and  explanations. 


l%sv^Sfs^'is^^isi^%%'zs^^ 


Reported  by: 


TMa  prooram  Of  aotivitv  wW  ba  eonduetad  en  • 
•tatiM.  or  handiaap. 


nondiaerMnatofv  baaia  wMiaut  raoard  to  raea,  oalac  «allala«,  nrtirijl  ad^n.  afla.  aas. 


JMI 
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CCC-832 

(PrapOT^6) 


ATTACHhCNT  #     2 


Forms  Approve  -  OM8  No.  0660-9999 


U.S.  DapwtaMm  ot  AgrteuNuM 

Agricutural  StaMoation  and  ConMrvcbon  S«fvioo 

SlJiGAR  PRODUCTION  AND  DISTRIBUTION  REPORT: 
SUGARCANE  PROCESSORS 


NOTE: 


t  PowwnnQ  i 


THIS  REPORT  REFLECTS  DATA 
FOR  THE  MONTM  OF: 


Tho  lolcNnn^  statomants  ara  mad*  in  acootdanea  wMh  tha  Piwaey  Ad  of  1974  (5  USC  552a)  and  Iha  Paparwotk  Raduction  Ad  of  1960. 
Tha  pnncpal  authority  lor  raquesting  th«  information  to  ba  suppliad  on  this  form  it  Iha  Agrieutural  Adjustinant  Act  d  1938,  as  amandad. 
Tha  principal  information  wM  ba  uaad  to  administar  vahous  U.S.  sugfr  programs.  This  information  may  b«  sharad  with  o<har  aganciaa 
of  ttM  U.S.  I>epaftm«r4  d  Agriculura  and  may  ba  piMahad  in  compoaila  term.  Funwhing  ttw  raquaafad  informatimi  ia  mandatory; 
faiura  to  lurntsh  tha  corrod,  conipMa  irformatton  wH  rasut  In  cmI  panaliaa.  Tha  proviaiona  d  criminal  and  civfl  fraud  itatulai. 
indudmg  18  USC  286.  287.  371,  661.  1001;  15  USC  714m;  and  31  USC  3729,  may  b*  applicabla  to  infomation  providad  on  this  form. 
Saa  7  CPR  Part  1435,  Subpart  -  *Sugaf  and  Crysialina  Frudoaa  Mormaiion  Raporting  and  Racordkaaping  Raquiramants*  for 
appScabta  ddinilions,  prooaduras,  raquiramanis,  aiKl  panattias.  Pubic  raporting  burdan  tor  INs  co taction  d  ir#ormalion  is  aitimatad  to 
avaraga  30  iiinutos  par  ratpnnia,  indudbig  ttta  lima  for  ra^iawing  inatrudiona,  saarching  axisiing  data  aouroca,  galharing  and 
martaimng  fha  data  naadad,  and  compfabng  and  rwnawng  tha  oolacbon  d  ■  formation.  Sand  oommar4s  ragafdvig  VNa  bufiian 
astimata  or  $ny  ofhar  aapad  d  this  colaction  d  information,  mdudwig  suggastnns  for  raducsig  this  buroan,  to  Ti#  Dapaitfi>ar4  d 
AgrUxitura.  (toaranoa  Officar.  OtRM,  Room  404-W,  Washington,  D.C.  202S0;  and  to  tha  Offica  d  Managamar«  and  Budgal.  Papannoik 
Raduction  P^ofad  (0MB  hto.  0560-9999),  Washington,  D.C.  20503. 


FROM:  (Enter 


name  of  processor) 


PARTI 
BEGINN1NQ 


TO:     USDA/ASCS/DAPPD  Room  9999-S 
PO  Box  2415 
Washington,  DC  20013 

FAX  NO: 


Name  and  locatior  of  ttte  processing  facility  (mill)  providing  these  data: 


STOCKS  OF  SUGAR  (imentoiies  at  the  beginning  of  the  modh) 


1.  Baginning  stodcs  d  kigar  (ineludrtg  Mugar  haU  in  emtody  by  U.S.  Cuttomt  Sank*) 


a.  Raw  sugar 


b.  Rafir>ad  sugar 


c.  Liquid  sug«r 


d.  Mrrlsttsa 


RECEIPTS  OF  RAW  MATERIALS 


gaOons-* 


2.  Raca^  d  sugarcai  •  (ntt  thert  lens) 


a.  Oomaaticaily  prc^Kicad  sugarcan* 


b.  Rnportad  sugarcaria 


producad  augar,  Indudmg  dantagad  rafhad  sugar 


PROCESSING  INPUTS  (ram  materials  used  in  processing) 


5.  Sugarcana  ground  (i4(  start  Im^ 


6.  Mdassaa  procaaaad 


gifciria-* 


7.  Rafinad  sugar  proet^td  fmdudkig  damagtd  nfrmd  migarf 
S.  I  'f  ***  sugar  procaaa  id 


QUANrmr 

Usa  hundradwaight  (CWT) 


untMs  oth^nvw^  not6d. 


ACTUAL  WEIGHr 


.  .'.'.i'.'.'.'  ,'.'.-.  J,'.' 


RAW  VALUE 


Federal Begiater /  Vol.  S8. No.  1A2 /  Thuracky. September  1&  igtl /Rules aixl  RegDlattons        -^381 

CCC-832  (Pag*  2) 

PRODUCTION  (ouput  df  mgail 
9.  Sugar  ivodudioa 

ouANnrY 

U<«  hundradwwghl  (CWT)  unlMS  otharwiw  nal«l 

ACTUAL  VVEIGHT 

RAW  VALUE 

m.  RawMgv 

(n)  Fv^bMl  ooniMwptton 

b.  L^MMa^pv 

e.  M4..                                                                   a-artoflh-insuoa*-. 

(i)  rai     1 

(it)  IfwSbto  moteMM 

mSTRmunON  t)F  9UQMI  (r.0..  Vw  sate  or  oifwr  tf^posflton  or  sugar 

IT}  COtTWntfCO) 

.■,.,„.:*i*(.^:^r--f    -■■-■--*     ■■  ■ 

■tf 

10.  Raw  sugar 

a.  DMrbuladtocanaMigarr«an«nandwgarbMlproeaaMnfi|p«diytoi«Aomm 

b.  Fo«tatedt»lhaCommod«yCf«filCo<poralion(CCq 

c.  Di«rtbMl>d1offta  pwduelien  ol  atechd  /tndudfcy  afco>ioie  6i«ig— .  mtmtot,  and 
pofyhydfic  9iccho^ 

d.  OiaMwM  for  Ihaproductkm  of  animal  iaad/indkidfcvllMtf^ 

•.  DiiblNilwIforMportaBonfromttweiMtomstwrtoryofttMUntodSlalM 

f.  Dirtdbiiatf4ai>Mil*Mo« 

g.  DUt*t»idkMSndteoimMtpbon(ahonport^hmCCG434) 

b.  AHottwrdisMMlionafateonperroAtarmCCC-AM; 

11.  UquidMigar 

12.  Moiaaaaa                                                                   EmarMaiboraingalona-* 

a.  EdMa  nMtosaas 

h     k^Hhfa  — -■ 

c.  Dawigaiirig  wwlaHai 

. 

ENMNQ  STOCKS  OF  SUGAR  (inventories  at  end  of  month) 

13.  ln>>a<<a<y<iii<iiiiiHi  1kitkmi§ali\miotaf 

14.  Endini  akMks 

a.  Raw  sugar 

b.  nilb<i<iMgw 

■ 

e.  Uquidsugar 

d.  Moias...                                                                                              g*»^ 

JMI 
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FACILITY  INFOF  MATION 


16.  Av*rag*  r*cov«<y 


PARTI 


15.  Plant  capacity  (m^imum  n«t  tons  of  sugucMn*  ground  and  proe»saml  in  »  24-hour 
day) 


rata  (Ions  of  tugar  pmduetd  par  ton  of  sugutan0  preematd) 


17.  Specify  the  c^  sugar  refiners  and  sugar  beet  processors  to  wtiom 
raw  sugar  was  (Mivered: 


18.  Notes  and  Ex  Sanations 


QUANmnr 

Um  hundradwaight  (CWT)  untaaa  ottMniriaa  notad. 


ACTUAL  WEKSHT 


(tons) 


(tons) 


RAW  VALUE 


(•w^ 


'V^ir' *w.^.       s<  \5^ 


1 9.   Cantflcatlon :  /  hereby  cert^  on  beha^  cf  the  reporting  company  identified  above  that  the  informatton  provided  in  this 
report  is  true,  corr  ret,  and  complete  to  the  best  of  my  knowledge  and  belief. 


Reported  by: 


This  pragram  Of 
Of  handicap. 


Date 


«ni  b*  conduclad  on  a  nondberiminatofy  baiia  wVwul  ragaid  to  raca,  color.  raTigion,  national  origin,  aga.  saK,  marital  stalua. 


Form  Approvad  0MB  No.  0S60-9999 


CCC4I33 

(Proposal  S) 


U.S.  Dopartmont  of  Agrlculturo 
Agricultural  Stabilization  and  Consarvation  Sorvica 

SUGAR  PRODUCTION  AND  DISTRIBUTION  REPORT: 
SUGAR  DISTRIBUTIONS  (DEUVERIES) 


THIS  REPOflT  RELECTS  DATA 
FOR  THE  MONTH  OF: 


MMin-ANT:  SEE  MSTRUCTMNS  ON  REWISE  SIDE  BEFORE  COMPLETINQ  THIS  FORM. 


FROM:  (Efitar  nam*  Of  lafinar)  ' 

TO:  USOA/ASCS/OAPPO  Room  9999-S 
PO  Box  2415 
Washington,  DC  20013 

FAX  NO: 

REPORTmo  COMPANY:  (Entar  nam*,  addrass,  and  talaphon*  no.) 

OtSTRIBUTION  BY  PRODUCT  OR  BUSINESS 

NEW  ENGLAND 

MIDDLE  ATLANTIC 

NORTH  CENTRAL 

SOUTH 

WEST 

PUERTO  RICO 

TOTAL  UNITED  STATES 

OF  BUYER  (axduda  raw  tugar  and  molaitaa) 

TOTAL 

OnjVERV 

ICWT.I 

TOTAl 

OCUVERT 

ICWTI 

TOTAl 

OELIVENV 

tCWT.I 

TOTAL 

OfUVfRV 

ICWT.I 

TOTAL 

oaivwY 

ICWT.) 

TOTAL 
OtUVEKV 

icwrj 

TOTAL 

OEUVfNV 

ICWT.1 

UOWO 

KWT.  SUOM 
SOUOSt 

1.  Bafcaiy  and  alliad  producta,  caraai*  and  oaraal 
products 

2.  Confactionary  and  ralatad  products 

3.  lea  craam  and  dairy  product* 

4.  Bavaragaa 

5.  Cannad,  tMttlad  and  frozan  foods,  jams,  jallias, 
prasarvas,  ate. 

6.  Multipla  and  all  otttar  food  usas 

7.  Non-food  usaa 

8.  Hotals,  rastaurants,  institution* 

g.  \MM>lasala  grooar*.  jobbars,  sugar  daalar* 

10.  Rauil  grocars,  chain  *tora«,  *uparmarkats 

11.  Oiatribution*  (dalivarias)  to  govarnmant  agancia* 

12.  All  othar  distribution*  (dalivarias) 

13.  TOTAL  DISTRIBUTIONS  (DEUVERIES) 

DI8TRWUTIONS  BY  TYPE  OF  SUGAR  Iraport  in  raw  valua 
baaia) 

14.  Rafinad  sugar 

15.  Liquid  sugar 

16.  Raw  sugar 

17.  Edibia  molassas                                     Qallona  -• 

DISTRIBUTIONS  BY  TYPE  OF  DELIVERY  (rapon  in  raw 
valua  baaia) 

18.  Dalivarias  in  oortsurtiar-sizs  paciiaga*  (la**  than  SO 
pound*) 

19.  Oaiivwia*  in  bulk  (unpaciiagad) 

1  hcretyy  cenify  on  behalf  of  the  reponin|  company  Idcnnncd  ibovc  that  the  informalKMi  provided  in  this 
icpon  is  Irve,  correct,  and  complete  to  the  best  of  my  knowledge  and  belief. 

Reported  by: 

Dale: 

I 

n 


This  program  or  activity  will  b*  conducted  on  a  nondiscriminatory  basis  without  regard  to  rao*.  color,  raligion,  national  origin,  aga,  sax,  marital  status,  or  handicap. 
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CCC-833  (PropMtl  5)  R*v«r«« 


WHEN  AND  WHERE  TO  SUBMIT  REPORTS 


WHAT  TO  REPORT 


OMMfal  bwtructiona: 

Show  ttM  quantitiM  of  sugar  d«liv«r»d  for  diract  consumption  during  the  calendar  nwntti. 

flMort  defivenea  on  a  refined  welgM  basis  for  the  same  sugar  as  reported  on  the  appropriate  production  and  marketing  report  (Form  ASC&«41.  ASCS^2.  or  ASCS^M  as  applicable)  in 
hundredweight,  except  for  liquid  sugar  which  should  bo  reported  on  the  basis  ol  sugar  solids  content. 

RMort  quantities  of  direct  consumption  sugar  delivered  for  the  account  of  other  primary  distributors  in  Hems  1  thwHig-.^  •j^8^«J«5«»rt*«*^  "^W  «>•  f»P««^  ••  <i^^»<^  »  «>•  toMttIss  In  which 
delivery  was  made  by  you.  Exclude  quantities  of  direct  consumption  sugar  delivered  for  your  account  by  other  primary  dtstnbuwrs. 


GEOGRAPHICAL  AREAS 


In  biMiiing  down  or  grouping  deliveries  by  areas,  use  the  following  classification  of  Sutes  to  determine  areas: 

Hvm  England  Statoe  -  Include  Maine,  New  Hampshire.  Vermont,  Massachusetts,  Rhode  Island,  and  Connecticut. 

N^<&8,Vrr  inSSd^'oJ^wt.laTSM^^  Wnnesota,  towa,  Missouri.  North  Dak««.,  South  DaKota,  Nebraska  •"- K-n«J__  ^^^,  ^.    .    .^  . 

SKuLS^Btawe  -  irSudeDeSw»a^^  Distrirt  of  ColurTibia.  Virginia.  West  Virginia,  North  Carolina,  South  Carolina,  Georgia,  Rorida,  Kentucky.  Tennessee.  Alabama,  Mississippi, 

vlIS^8UU^*'indSdl'!SSi.'H^^"'w^^  kfaho,  Wyoming,  Colorado,  New  Me.ico,  Arizona.  Utah,  Nevada,  Washington.  Oregon,  and  California. 


Puerto  Rico  -  enter  separately  and  include  in  U.S.  total. 


CLASSIHCAT10N  BY  TYPE  OF  PRODUCT  OR  BUSINESS  OF  BUYER 


in  completing  Kerns  t-7.  14,  and  15,  use  the  following  classification  of  products: 

1  BAKERY  AND  AUIED  PRODUCTS:  Bread,  rolls,  sweet  goods,  dessert  preparations,  doughnuts,  biscuits,  crackers,  cookies,  prettels,  crullers,  baking  "^'j". J"*^. '>•"•™^^•';•,7.  »"PP'V  ^ 
breSdMt  and  otfverTrepar^  »^^^  iereal  paste  pJoducta.  When  possible  to  distinguish  between  deliveries  to  bakers^and  confectioners  supply  houses,  include  deliveries  for  the 
company  in  the  category  which  you  believe  to  be  the  most  important. 

2  CONFECTIONERY  AND  RELATED  PRODUCTS:  Candy,  candied  fruits,  and  other  confectionery  products,  chocolate  and  cocoa  products,  che«rtng  gum,  »nfectloners'  wpply  hw^ 
ImpoS  to  distinguish  Stv^  deliveries  to  bakers'ind  confectioners'  supply  houses,  include  deliver les  for  the  company  in  the  category  whi5i  you  believe  to  be  the  most  Important 

3.  ICC  CREAM  AND  DAIRY  PRODUCTS:  tee  cream,  tee  milk  mix,  tees,  sherbett,  frozen  custard,  sweetened  condensed  milk  (bulk  and  ease  goods),  creamery  butter,  cheese  and  cheese  spreads, 
chooolata  milk,  miscellaneous  dairy  products. 

4.  BEVERAGES:  Alcoholto  and  non-alcoholic  beverages,  drink  mixes,  fountain  syrups,  flavoring  and  coloring  extracts. 

B      CANNED.  BOTT1.ED.  AND  Ff^OZEN  FOODS.  JAMS.  JELLIES.  PRESERVES,  .tc:   Canned,  bottled  and  frozen  foods  Jams,  )^^^^Z*'P'**;;^*"J^^J^^,''^'^^^*'  ♦~"  i"**^'  •**"'^' 
soup  rnu!;^  baked  beans  pickled  fruits  and  vegeuoies,  relishes,  vegetable  sauces,  and  seasoning,  marmalades,  fruit  butters,  mayonnaise,  and  cond.mentt. 

6      MULTIPLE  AND  AU  OTHER  FOOD  USEB:  Deliveries  to  buyers  making  products  falling  Into  two  or  more  of  the  above  categories  and  tor  whkih  estimates  of  amounts  going  into  each  category 
are  not  feasible.  Also,  deliveries  tor  miscellaneous  food  uses,  such  as  meal  curing,  syrup  blending,  etc. 

7.     NON-FOOD  USES:  All  non-food  uses,  such  as  tobacco,  pharntaceutical,  etc. 

18    CONSUMER  •  SIZE  PACKAGES:  For  the  United  Sutos  and  tor  each  reoion,  report  deliveries  in  packages  of  less  than  50  pounds,  but  excluding  deliveries  made  in  such  packages  to  hotels, 

resuuranu,  and  institutions.  Report  this  item  in  the  sanne  units  as  used  for  the  other  items;  i  e  ,  in  terms  of  hundredweights. 
19.  BULK  DELIVERIES:  For  the  United  Sutes  and  for  each  region  report  deliveries  of  bulk  sugar.  Report  this  rtem  in  the  same  unit  as  used  tor  other  items;  I.e.,  in  ternrw  of  hundredweight 


NOTE:      The  following  siatemcnu  are  nude  in  accordance  with  ihe  Pnvary  Art  of  1^74 
tupplied  on  Oiis  form  is  (he  Agncullural  Adjustment  Act  of  1938,  as  amended, 
shared  with  other  agencies  of  the  U.S.  Department  of  Agnculture  and  and  may 
the  correct,  complete  information  will  result  in  civil  penalnes^J"he  prosTsions 
be  applicable  to  information  provided  on  this  form, 
dennitions,  procedures,  requirements,  and  penalties. 
instructions,  tearrhing  eusiing  data  sources,  gathcnng 
estimate  or  -  •  '     ■ 


lal  and  civil  Iraud  statutes,  inciuaing  lo  »j3»_  ioo,  «>,  j/i,  uji,  n~i,  u  aj^  ..7...,  — —  -■•  — -  r--,  •" 
^z  ,  ..r^  ran  i^o.,  -,„,.p.,.  -  Su^ar  and  Crystalline  Fructose  Information  Rcponing  and  Recordkeeping  R«1"'";'"""*  f°'JPP^*^'« 
..  Public  reporting  burden  fGr  this  collcrtion  of  infomiation  is  estimated  to  average  2  hours  per  «'P°n«J'^I"/'"l '^*  "^"^^  S  .^X  * 
ng  snd  mai^a.„.n\  the  data  needed,  and  com?k:t.ng^.nd  -ewin^^ri.  collecuo^^^^ 


be  applicable  to  information  prexvided  on  this  form.  See  7  CFR  Part  1435,  Subpart 

■  '  procedures,  requirements,  and  penalties.   Public  rcjwrting  burden  for  ll 

,  searching  eusting  data  sources,  gathenng  snd  maintaining  the  data  ne<  v    ..-_.  1.    n 

any  other  aspect  of  this  colleoion  of  information,  including  suggestions  for  reducing  this  ouroe'i  to  'h*  "Jer^,^    u/..hi»«~,  n  r  yovn 

Washington,  DC.  20Z50;  and  to  the  Olfice  of  Management  and  Budget,  Paperwork  Reduction  Pro)ect  (OMB  No.  0S6^VW9)^Wghingto^ 
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ATTACHMENT  »  4 
Form  ApprowMl  •  OMB  No.  06fiO-MM 


CCC-834                                       U  A  OopwiHMnI  o(  AgricuMiM 

(Proposal  6)                            AgricuKural  StabCzation  and  Cons«(vation  S«rvio* 

SUGAR  PRODUCTION  AND  DISTRIBUTION  REPORT: 
MANUFACTURERS  OF  CRYSTALLINE  FRUCTOSE 

THIS  REPORT  REFLECTS  DATA  FOR 
THE  MONTH  OF: 

NOTE:    '  Th«  following  (tMamwiU  ar*  rww  w  mxon)UK»  with  in*  Pivncf  Ad  ol  1974  (S  USC  552a)  anO  m«  Paparwotk  Ftoductton  Act  a(  1960.   Hw  pnnofal  aulXorty  tar 

variout  U.S.  sugar  progrwrw.  Ttw  Momnbon  nay  b*  ihwad  wHi  oOmt  agwidat  el  lh«  U.S.  Dapwttnanl  of  Agrtcutur*  vid  mqr  b«  publ»lMd  m  oompoate  tann. 
Furnishing  «>•  rw^uwtad  ntormMion  k  mandMory,  MkM  to  fumWi  Iha  corrwl.  compM*  tntormalion  wil  r«au«  m  cM  pMiaMaa.  Ths  proMsiona  at  mrml  and  cM 
fraud  »tBlut«6,  including  18  USC  ZBS,  2B7.  371 ,  651 .  1 001 : 1 5  USC  714m;  and  31  USC  3729.  nmf  ba  applicaWa  »  nform^nn  pnwdK)  oo  Iha  form.  Sm  7  CFR 
P«1 1435.  Subpart  -  -Sug*  Ut6  CryMaiina  FnKtaa*  Infortnadon  Raporting  and  Ra(»T*i««p<ng  fUqoir«tiant»-  for  appicaUa  d«#in«an«.  procaduraa.  raquirarnan*, 
and  panabaa.  Public  reporting  bunjMi  tor  Ihia  ooOacUon  of  InfonnMion  la  laiiliij  lo  ayaraga  15  nwH/taa  par  rsaponaa.  induitng  tha  bma  for  i«vMwv>g  natr\jaiana. 
ea«chingaxiabngd*aaouiea^gBlhai1ng««jmaintahinglhadafcBaadad.«ndconv»a«ngandtw«iaw»>gihaoolaeti^                       Sand  eominana  ragwdng 
Ihk  buidan  aMknala  or  viy  othor  apaci  of  this  coNactton  of  irifmmlon.  Indudkig  auggaabon*  for  raducng  <tm  buidan.  to  tha  D«oa>«n«it  t^  Agncutura.  daatwieo 
Oflioar,  OtRM,  Room  404-W.  WaahJngton.  DC.  80250;  and  to fta OfBea  of  Mnagamant  and  BudgaL  Papa«wo*  Raducbon  Projact  (OfcC  No  0560-9999), 
WaaMngton.  D.C.  20508. 

IMPORTANT:  SEE  MSTRUCTIONS  ON  REVERSE  SOC  BEFORE  COMPLETMQ  THB  FORM. 


FROM:  (Enlar  nam*  of  ralinar) 

TO:  USDA/ASCS/OAPPD  Room  9999-S 
POBok2«15 
Washinglon.  DC  20013 

FAX  NO: 

REPORmNQ  COMPANY:  (Enlw  nam*.  addfM*.  and 
talaphona  no.) 

PARTI 

TOTAL  UNn^O  STATES  (IndudM  Puwto  Rko) 

STOCKS  OF  CRYSTALLINE  FRUCTOSE  (bwwtorn*) 

UfcUVERY 
(CVYT.) 

1 .  Beginning  stocks  (stocks  on  hand  at  ttie  t>eginning  of  the  month) 

2.  Ending  stock  (stocks  on  hand  at  the  end  of  the  month) 

IMPORTS  AND  EXPORTS  OF  CRYSTALLINE  FRUCTOSE 

3.   Imports 

4.  Exports 

DOMESTIC  DISTRIBUTION  OF  CRYSTAU 

othtr  ditposlbon  al  $ugar  in  commtK0  m  »»  UnHtd  $1 

5.  Total  domestk:  distributk>ns  (eompitf  Pmit  i 

JNE  FRUCTOSE  (,.•..  th»  Mf  or 
tatw.  inducing  Pumto  Rho) 

f        ♦■         ■■        • 

1.  and  TUm  M»l  from  tern  1$) 

PART  11  -  DISTRIBUTIONS  BY  PRODUCT  OR  BUSINESS  OF  BUYER 

6.  Bakery  and  allied  products,  cereals  arid  c 

7.  Confectkjnery  and  related  products 

ereal  products 

8.  Ice  aeam  and  dairy  products 

9.  Beverages 

10.  Canned,  bottled  and  frozen  foods,  jams 

,  jellies,  preserves,  etc. 

11.  Multiple  and  all  other  food  uses 

12.  Non-food  uses 

13.  Hotels,  restaurants,  Instituttons 

14.  Wholesale  grocers,  jobbers,  sugar  dealers 

15.  Retail  grocers,  chain  stores,  supermarkets 

16.  Distributkxis  to  goverrwoent  agencies 

17.  All  other  distributions 

18.  jaTALDEUVEmES(ielMileta»m»$9)fough17.Bit»rtmnat>dm»mn5.) 

19.  Certification:  /  hereby  certify  on  behalf  cf  the  reporting  company  id 
provided  in  this  report  is  true,  correct,  and  complete  to  the  best  ofmyk 

entified  above  that  the  information 
nowledge  and  belief. 

Reported  By: 

Date: 
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CCC-834(R«versi)) 

CLASSIFICATION  BY  TYPE  OF  PRODUCT  OR  BUSINESS  OF  BUYER 

In  completing  lines  1-12.  use  the  following  classifications  of  products:  '  ■ 

1.  BAKERY  ANQ  ALUEO  PRODUCTS:  Bread,  rolls,  sweet  goods,  dessert  preparations,  doughnuts,  biscuits,  crackers, 
cookies,  pretzels,  crullers,  t>aking  mixes  and  batters,  bakers'  supply  tKXJSe,  breaMast  and  other  prepared  cereals  and 
cereal  paste  pMucts.  Wtien  impossible  to  distinguish  between  deiveries  to  bakers'  and  confectioner's  supply  houses, 
Indude  deliveries  for  ff>e  company  in  the  category  whk:h  you  believe  to  Iw  Vie  more  important 

2.  CONFECnoHERY  AND  RELATED  PRODUCTS:  Candy,  candied  fruits,  and  other  confectkxiery  products,  chocolate  and 
cocoa  products,  chewing  gum,  confectkxiers'  suppty  houses.  Wtien  impossit>le  to  dtetinguish  between  defiveries  to 
bakers'  and  corifectioners'  supply  houses,  indude  deliveries  for  Bie  company  in  the  category  which  you  believe  to  be  the 
more  importanL 

3.  ICE  CREAM  MjHD  DAIRY  PRODUCTS:  Ice  cream,  kx  cream  mix.  toes,  sherbets,  frozen  custard,  sweetened  condensed 
raiit  (txjlk  ami  case  goods),  creamery  butter,  cheese  artd  cheese  spreads,  dK>colate  milk,  miscellaneous  dairy  products. 


4. 
5. 


BEVERAGES 


CANNED. 

jams,  jellie 
fruits  arxl  v( 
condiments. 


Atoholk:  and  non-aicoholk:  beverages,  drink  mixes,  fountain  syrups,  flavoring  and  ootoring  extracts. 

AND  FROZEN  FOODS,  JAMS.  JELLIES,  PRESERVES,  etc.:  Canned,  bottled  and  frozen  foods, 
s  and  dried  fruit,  vegetables.  fruH  juk»s.  vegetable  juices,  soups,  soup  mixes,  baked  beans,  pickled 
relishes,  vegetable  sauces,  and  seasoning,  marmalades,  fiuit  butters,  mayonnaise,  and 


6.  Mtit.TtPLE  AND  ALL  OTHER  FOOD  USES:  Deliveries  to  buyers  making  products  falBng  into  two  or  more  of  the  above 
categories  andi  tor  wtiich  estimates  of  amounts  going  into  each  category  are  not  feasible.  Also,  deliveries  for 
misceffaneous  food  uses,  such  as  meat  curing,  syrup  blending,  etc. 

7.  NOff-FOOD  U  iES:  M  non-food  uses,  such  as  tobacco,  pharmaceutksd,  etc. 


This  pro,,.iin  or  acovny 
handcap. 


w     >•  cor    <cw   on  •  nondiMrimin«lofy  bass  wthoul  ragard  to  rac«,  color,  raligion,  national  origin,  age,  sax,  mama  sta.js.  or 
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ATTACHMENT  »  5 
FoffV)  Appfwcd  '  OMB  Mo. 


CCC-835                                        UJ$.D»pmmiM9ll^hmm, 

SUGM  PRODUCTION  AND  DiSTRBUTION  REPORT: 
CANE  8UQM  REFMERS 

THIS  REPORT  flEFLECTS  DATA  POft      1 

Mena« 

NOTE:    Th»  Mkming  it^wnli  m  m«d»  in  ac lOidMwi 4«1l>w  IHtwey  Aet  ol  1B74  (5  USC  552«)  »nd  th>  PapTwwfc  Reduction  Ad  a>  IMO. 
Th*  pmcipd  auMMirify  tar  rK|uMlk«  m*  Monnalion  to  b«  s^ipiad  on  tte  fonn  ■  th«  Ag^ 

Tha  IntefitMtlon  «■  b*  uMd  to  adminMar  wioua  U.S.  augar  programt.  This  inionnation  may  ba  aharad  w0\  othar  aeanciaa  a(  Ma 
U.S.  Dapaitmam  of  VicuRura  and  may  ka  pubWtad  in  cowpoaito  fonn.  Furnishing  ttta  raquastod  information  is  mandatocy;  taiura  to 

USC286.287.371.651.1001:15USC714m;Md31USC3729.maybaappfeabtotoinionnattonpfavidadonttii8tonn.  SaaTCFR 
Part  1435.  Subpvt  -  'Sugar  and  Ctystaliw  Ructoaa  MonMtion  Raporflng  and  Racoidfcaaping  RaquiraiMntt'  tor  apfHabkt 
drtnWow.  p»8aadwaa.  n^nmim.  and  panaWaa.  Pubic  raporling  btudan  tor  ttw  eolaetion  of  informatton  ia  aatonalad  to  awa«aga  W 
linutoa  par  »aiponaa.  InelMdfciQ  »a  Mwia  tor  faviaiwing  inattuefions.  aaanhing  axirtng  date  soutcaa.  galharing  and  maJntaining  »»  dato 

of  Ms  eoaaction  of  Infonnalion.  including  auggaatioos  for  raducing  Ms  bmdan.  to  ttw  Dapaitmanl  of  AgricuHura.  Claaranea  OtRoar. 
O<RJyl,Room404-W,WaaNngtan.0.C.  S>2S0;  and  to  ttw  Offica  of  Man^amant  and  Budgat.  PapaoaoA  Raduetton  PmiacI  (OtA  Now 
0S6O-9999).  Washington.  O.C.  20503. 

FROM.    (Enttr nama^  addntt,  and t»lafihon»  numbtr  of  iwBnmg  eonpany) 

TO:     USDA/ASCS/DAPPD  Room  9999-S 
PO  Box  2415 
WasNngton,  DC  20013 

FAX  NO: 

Nama  and  toeaaon  at  raMag  tBd%  prowMng  Ihaaa  dato: 

QUANTTTY 

Usa  hundpadwaight  (CWT)  unlaas 
ooiooMnso  notod. 

PARTI 

ACTUAL  MfEMHT 

RAWVALUC 

..,,*                                            •■■-:■■ 

1.     Beginning  stocks  of  sugar  (mcktSng  augar  hM  m  eumoOy  bf  U.S.  Cxatoms  Sawi»e«|> 

a  Rawsugar 

b.  Refined  sugar 

c.  Liquid  sugar 

d.  Molasses                                                                              gallons -» 

RECEIPTS  OF  RAW  MATERlAtS 

«s.?. 

a.  RaMfSugar 

b.  Refined  suda*                                                             Enter  total  hers -» 

(1)    Purchased  damaged  refined  sugar 

(P)  Oilier 

c.  Uquidsugar 
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CCC-«35  (Paga  2) 


PART  I  (Continued) 


Enter  total  here  in  gallons 


0)    Fa 


(ii)  Ot^Br 


3.    Receipts  of 


a  Rawsujar 


desugaring 


imported  sugar  (spaefy  eeuntiw*  efongm  in  Part  II) 


b.  Refined  jsugar 


C.  Liquid  SI 


d.  Molas: 


gallons 


QUANTITY 

Us*  hundwdwighl  (CWT)  uniMs 
oo)#nvi9#  noted. 


ACTUAL  WEIGHT 


PROCESSING  fNPtJTS  (raw  malarials  mad  m  proeaasm^ 


4.    Raw  sugar  put  into  refining  process  {mat) 


5.    Refined  sugar  put  into  refining  process 


Enter  total  fiere  -» 


refined  sugar  from  your  own  production  remelted 


b.  Purchas^  damaged  refined  sugar  remelted 


c.  Otf>er 


6.    Liquid  sugaf  put  into  refining  process 


7.    Molasses  pM  into  refining  process 


PRODUCTION 


pMinto 
4  fouipui 


gallons 


daugai) 


8.    Sugar  production 


a  RefinedSugar 


0)    Froi  n  raw,  refined,  or  fiquid  sugar 


(i)  Fror  i  molasses  desugaring 


Enter  total  here  -» 


RAW  VALUE 


Federal  Resjstar  /  Vol  56.  No.  182  /  Thursday,  September  19, 1991  /  Rules  and  Regulations         479ti 


CCC-935  (Pag*  3) 


QUANTmr 

•MtaMiMMlid 


«An-J  (ConthUMd) 

ACnMLWBQHT 

RAW  VALUE 

b.  Liquid  sugar                                                                 Enter  total  hero  -» 

0)    From  raw,  refined,  or  Iquid  sugar 

(M)  From  molasses  desugaring 

\ 

c.  Molasses                                                     Enter  total  tiers  In  galons -» 

(0    Edit>le  molasses 

(h)  Inedible  molasses 

DISTRIBUTION  OF  SUGAR  /U.  Umaahor-ettmdkpimiboooftugariHeonmmcti 

■»  

.,.^.- 

9.    DistrttHjtion  of  raw  sugar                                                   Enter  total  iwiB -» 

a  Distributions  to  other  cane  sugar  refiners  or  to  sugar  be^  processors  ^um 

: 

b.  Distributed  for  fl)e  production  of  akx>hol/inc*«Civ^eoAoCei>«wvM,«tfiMM(i«irf 

' 

a  Distributed  for  the  produclton  of  aninuri  feed /irie*«diV<Mdiigr«iw«Bdkantf^ 

d.  Distributed  for  exportation  from  the  customs  territory  of  the  United  States 

e.  Distributions  for  direct  consumption  inpen  on  form  ccc-asat 

f.  Al  other  dtetributions 

10.  Distributions  of  refined  sugar                                               Enter  total  here  -* 

a  DMribuied  to  cane  sugar  teftoeis  and  sugar  beet  processors  r^PMiy  to  Mrfiom    1 

b.  Distributed  for  the  production  of  akaohol  /ir>du«ry  jteaftBiebt^w^gw,  ihwet  and 

(9   Transferred  to  a  lioeneed  manufaotowr  under  »>e  Foreign  AgricuHufal 
Service's  program  for  sugar  imported  for  the  Production  of  Poiyhydric 
Aloobol 

(ig  Giber 

ptf) 

1 

d.  OlBliliMlsd  tsr  enpeiiafcm  *am  Ihe  customs  territory  of  the  United  States 

(0    Under  the  Fereign  Agricultural  Service's  Refined  SMgar  fie  enpsrt 
Program 
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CCC.C3S  (Pag*  4) 


fii)  Ottier 


e.  Transfe^ed  to  a  licensed  manufacturer  under  ttte  Foreign  Agricultural 
Servicejs  Sugar-Comaining  Products  Re-export  Program 


f .  AA  other 


11.  Liquid  sugar 


(i)    For 


(h)   OthBT 


PART  I  (Contlmmd) 


distributions  (rapoit  on  Fom  CCC-83S) 


Enter  total  here 


&  OomestJ  c  distritNJtions 


direct  consumption  (iwpott  on  Fom  ccc-S33) 


b.  Distribul  9d  for  exportation  from  ttie  customs  territory  of  the  United  States 


(i)    Un^er  the  Foreign  AgricutturaJ  Service's  Refined  Sugar  Re-export 
Program 


(ii)  OthBT 


12.  Molasses 


Enter  total  here  in  gallons 


a  Domesti ;  distributions 


(i)    For  direct  consumption  (mpott  on  Fom  ccc-S33) 


(ii)  Other 


b.  OistributBd  for  exportation  from  ttie  customs  territory  of  the  United  States 


ENDING  STOCKS  OF  SUGAR  (wwMorim  aland  of  month) 


13.  Inventory  adjustments  fmdictto  gain  or  has} 


14.  Ending 


a  Raws 


b.  Refined  sugar 


c  Uquidstigar 


d.  Molasses 


gallons 


QUANTITY 

Um  hundrwtwwgM  (CIV77 


ACTUAL  WEIGHT 


^■,^-v,  %        -^  ^^ 


RAW  VALUE 


FAatrrY  mfc 

RMAT10N 

(km) 

^^H 

15.  Plant  capacity  (mudmumtena  at rawugarpmcmaaaa ma  24-hour dby) 

^an^ 

16.  Average  recovery  rate  (ten*  ctiatinadmjgmrpfodueadparh)n  of  mw  augm' ptocaaaa^ 

(tons) 

(tens) 
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PARTH 

17.  Specify  from  whom  domestically  produced  raw  sugar  was  received  and  the  quantities:  (indude  U.S. 
sugarcane  processors,  sugar  beet  processors,  or  other  cane  sugar  refiriers) 

NAME 

QUANTITY 

ACTUAL  WEIGHT 

RAW  VALUE 

. 

- 

- 

5  6 


991 


IMI 
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PAFTT  H  (Continued) 

18.  Specify  th( 

names  oH  the  persons  from  whom  damaged  raflnad  augar  was  leoalved  and  the  quanlifes: 

NAME 

QUANTITY 

Um  hundredweight  (CWT)  unless 
otherwise  noted. 

ACTUAL  WEIGHT 

RAW  VALUE 

19.  Specify  lh« 

names  of  the  persons  from  whom  liquid  sugar  or  molassas  was  received  by  the  type  and  quantity: 

NAME 

SPECIFY  IF 
LIQUID  SUGAR 
OR  MOLASSES 

QUANTmr    . 

Use  hundredweight  {CWT/  for  hquid 
sugar  and  gallons  for  molasses. 

ACTUAL  WEIGHT 

RAW  VALUE 

• 

■-     ■ 

Federal  Register  /  Vol.  56.  No.  182  /  Thursday,  September  19, 1991  /  Rules  and  Regulations         47373 


CCC-93S  (Pag0  7) 


PART  ■  (Conanutd) 


20.  Specify  the  country  of  origin  from  which  Imported  raw  sugar  was  received  and  the  quantities: 


COUNTRY  OF  ORIGIN 

QUANTmr 

Um  hundrMl«Mighl  ^MO?  unl«M 

,1*1,— ,,,il,  , »-  -J 

ACTUAL  WBCHT 

RAW  VALUE 

^ 

-' 

• 
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CCC-«3S  (Pag^  B) 


ottier 


21.  Specify 
account  tfM  I 


22.  Notes  and 


PART  N  (ConUnimd) 


cane  sugar  refineis  and  sugar  beet  processors  to  wtiom  reflned  sugar  was  daHvertd  oron  whose 
refined  sugar  was  delivered  to  a  sugar  user 


NAME 


QUANTITY 

Um  hundradnMigM  (CWT)  uniMS 


ACTUAL  WEIGHT       RAW  VALUE 


BXplanationS  (Uf  ttaehmmtl  I 


ly) 


23.  Certmcatifn     /  ftereby  certify  on  beha^  of  the  reporting  company  identified  above  that  the  i/^ormation  provided  in  this 
report  is  true,  correct,  and  complete  to  the  best  of  my  knowledge  and  belief. 


Rapoftodby: 


IMS  program  or  aclMty 
BKJJNG  COOe  3410-Oi-C 


Mi  bo  conAieUd  on  a  nendberbninMory  baaio  wUnul  ragMd  to  nca,  eolor.  ralgion.  rallcntf  origin,  t^  i 


JMI 


Data: 
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Signed  September  13, 1991  in  Washington, 
DC. 

Kmth  D.  Bjerke, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  91-22477  Filed  9-18-81;  8:45  am] 
MUJHQ  COM  3410-06-M 


Farmers  Home  Administration 
7  CFR  Parts  1930  and  1944 

Muiti-Family  Housing— Corrections 

AOCNCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule;  correction. 

summary:  The  Farmers  Home 
Administration  (FmHA)  corrects  errors 
on  fmal  rule  published  on  January  22, 
1991,  (56  FR  2198).  The  intended  effect  of 
this  action  is  to  correct  errors  and 
omissions  in  the  Hnal  rule. 

EFFECTwe  DATE  September  19, 1991. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Cynthia  Reese-Foxworth,  Loan 
Assistant,  Multi-Family  Housing 
Processing  Division,  room  5347-S, 
telephone  (202]  382-1940.  The  address  is: 
USDA-FmHA.  South  Agriculture 
Building,  14th  and  Independence  Aves., 
SW.,  Washington,  DC  20250. 

SUPPLEMENTAfRV  INFORMATION:  See  the 

rulemaking  action  published  on  January 
22, 1991,  (56  FR  2198).  FmHA  Instruction 
1930-C,  "Management  and  Supervision 
of  Multiple  Family  Housing  Borrowers 
and  Grant  Recipients",  and  FmHA 
Instruction  1944-E,  "Section  515  Rural 
Rental  and  Rural  Cooperative  Housing 
Loan  Policies,  Procedures,  and 
Authorizations",  are  herein  revised  to 
correct  typographical  errors,  references, 
and  omissions. 

Therefore,  chapter  XVIII.  title  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1930-GENERAL 

1.  The  authority  citation  for  part  1930 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  7  CFR  2.23,  7  CFR 
2.70. 

Subpart  C— Management  and 
Supervision  of  Multipie  Family  Housing 
Borrowers  and  Grant  Recipients 

2.  In  Exhibit  B,  paragraph  II  C  2  b  is 
corrected  by  changing  the  phrase 
"member  of  or  co-member"  to  "member 
or  co-member" 

3.  In  Exhibit  B,  the  last  sentence  of 
paragraph  II J  is  corrected  to  read  as 
follows: 


Exhibit  B  to  Subpart  C— Multipie 
Family  Housing  Management 
Handbook 


U.  •  *  • 

J.  •  *  *  (To  receive  an  elderly  family 
deduction,  the  elderly,  disabled  or 
handicapped  person  must  be  the  tenant, 
co-tenant,  member  or  co-member.) 

***** 

4.  Exhibit  B,  paragraph  II  UU,  is 
corrected  by  changing  the  title  of  HUD 
Form  50059  from  "Certification  and 
Recertification  of  Tenant  Eligibility"  to 
"Certification  of  Tenant  Eligibility". 

5.  In  paragraph  V  A,  the  introductory 
text  is  corrected  by  changing  the 
reference  from  "1989"  to  "1980". 

6.  Paragraph  V  D 1  b  (7),  is  corrected 
to  read  as  follows: 

V.  MANAGEMENT  OPERATIONS: 

0.  *  •  * 

1.  •  *  • 
b.  •  •  • 

(7)  Management  agent's  office 
overhead  including  office  space  and 
utilities,  clerical  staff  and  training, 
agent's  office  bookkeeping,  o^ice 
supplies  and  equipment,  transportation 
and  telephone  calls  to  projects,  ofHce 
data  processing  systems  and  postage. 
***** 

7.  In  paragraph  VI,  the  chart  following 
subparagraph  B  2  a  is  corrected  to  read 
as  follows: 

VI.  Renting  Procedures 

B.  *  •  • 
2.*** 

a.  ••* 


Occupants 

Min 

Mw 

0 

1 

2 

1 

1 

2 

? 

2 

4 

4 

3 

6 

4 



6 

8 

5 

8 

10 

8.  Paragraph  VI  D  1  b  is  corrected  by 
changing  "no  sufficient  applications"  to 
read  "sufficient  applications". 

9.  Paragraphs  VI  D  2  e  (2)  and  VI  D  4  d 
(1),  are  corrected  by  changing  "marital" 
to  read  "familial". 

10.  The  introductory  text  of  paragraph 
VIII  B  3  is  corrected  by  changing  "full 
project"  to  read  "full  profit". 

11.  The  introductory  text  of  paragraph 
XIII B  2  a  (1)  is  corrected  to  read  as 
follows: 


XIII.  Accounting  and  Reporting 
Requirements  and  Financial 
Management  Analysis: 

B.*** 

2  *  •  * 

a. '•  • 

(1)  Initial  Operating  Capital.  The 
initial  operating  capital  may  be  in  the 
form  of  cash,  an  irrevocable  letter  of 
credit,  or  in  a  combination  of  the  two  as 
set  forth  in  S  1944.211(a)(6)  of  subpart  E 
of  part  1944  of  this  chapter.  The 
borrower  will  have  deposited  any  initial 
operating  cash  into  this  temporary 
bookkeeping  account  by  the  time  of  the 
FmHA  loan  closing  or  when  interim 
financing  funds  are  obtained,  whichever 
occurs  first.  The  initial  operating  cash 
will  be  deposited  in  the  General 
Operating  Account.  Any  letters  of  credit 
will  be  supplied  by  the  time  of  the 
FmHA  loan  closing  or  when  interim 
financing  funds  are  obtained,  whichever 
occurs  first.  Letters  of  Credit  will  be 
maintained  in  the  casefile.  They  must  be 
renewed  as  needed  so  that  ■  current 
Letter  of  Credit  is  always  in  effect.  If  a 
borrower  does  not  renew  the  Letter  of 
Credit  they  will  be  required  to  deposit 
an  equivalent  amount  of  cash  into  the 
General  Operating  Account  before  the 
Letter  of  Credit  expires.  If  a  borrower 
supplied  all  or  part  of  the  initial 
operating  capital  in  the  form  of  a  Letter 
of  Credit  and  the  borrower  makes  cash 
deposits  into  the  General  Operating 
Account  for  operating  purposes  the 
borrower  can  provide  the  District  Office 
with  a  new  Letter  of  Credit  in  a  smaller 
amount  with  evidence  of  the  cash 
deposit.  The  new  Letter  of  Credit  and 
the  cash  deposit  must  total  the  required 
initial  operating  capital.  The  old  Letter 
of  Credit  will  be  returned  to  the 
borrower.  After  two,  but  before  five  full 
borrower  fiscal  years  of  operation,  the 
State  Director  may  authorize  the 
borrower  to  make  a  onetime  withdrawal 
of  the  initial  operating  capital,  or  a  part 
of  it.  The  withdrawal  can  be  in  the  form 
of  cash,  release  or  reduction  in  the 
Letter  of  Credit,  or  a  combination  of 
both.  The  total  withdrawal  can  never 
exceed  the  initial  operating  capital  as 
described  in  the  loan  agreement  or  loan 
resolution.  The  withdrawal  can  be 
approved  provided  that: 
***** 

12.  In  Exhibit  C-2,  the  second 
sentence  of  the  first  paragraph  that  has 
a  single  asterisk  is  corrected  by 
changing  the  word  "ur.usual"  is  to  read 
"usual". 


IMI 
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PART  1944— HOUSING 

13.  The  authorif  i  citation  for  part  1944 
continues  to  read  is  follows: 

Authority:  42  U.S.( :.  301;  7  CFR  2.23:  7  CFR 
2.70 

Subpart  E— Section  515  Rural  Rental 
and  Rural  Coopeiative  Houaing  Loan 
Policies,  Procedures,  and 
Authorizations 


14.  Section 
adding  a 
Rural  area  and 
follows: 


1944i205  is  corrected  by 
Iphabetic  lUy  the  definitions  of 
St^te  agency  to  read  as 


§1944.205    DefinitiNis. 


Opei 


Rural  area. 
places  as  defined 
A  of  part  1944  of 


country  or  rural 
n  S  1944.10  of  subpart 
chapter. 


t  lis 


State  agency.  Tiis  is  the  Housing 
Finance  Agency  wpthin  a  State  that  has 
been  given  the  resbonsibility  to  allocate 
low-income  tax  or  sdits. 


anj  jing 
re  id 


991. 


15.  Exhibit  A.  p^agraph 
corrected  by  ch 
"1944.215(h)"  to 

Dated:  August  20, 
La  Verne  Ausman. 

Administrator, 
Administration. 
(FR  Doc.  91-22465 
BILUNO  CODE  3410-07-1 


,  Farm  irs 


Fied 


IV  B  3  d.  is 

the  reference 
"1944.215(g). 


Home 

9-18-91: 8:45  am] 


DEPARTMENT  0^  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

j  Docket  No.  90-ASVir-35.  AmdL  39-S034; 
AD90-13-01R1) 

Airworthiness  Directives;  Bell 
Helicopter  Textron.  Inc.  (BHTI),  Model 
2068,  2061^  206L-1.  and  206L-3 
Helicopters 


agency:  Federal  / 

Administration 
action:  Final  rule 


(FAA) 


summary:  This  action 
Federal  Register  a 

to  all  persons  an 
an  airworthiness 
was  previously 


publishes  in  the 
id  makes  effective  as 
a  Tiendment  adopting 
c  irective  (AD),  which 
m4de  effective  as  to  all 


viation 
DOT. 


known  U.S.  owners  and  operators  of 
certain  Bell  Helicopter  Textron.  Inc. 
(BHTI),  Model  206B,  206L,  206L-1,  and 
206L-3  helicopters  by  individual  priority 
letters.  The  AD  requires  an  inspection 
and,  if  certain  serial  numbered  tail  rotor 
blade  assemblies  are  present, 
replacement  of  the  affected  assemblies. 
The  AD  is  necessary  to  prevent  failure 
of  the  tail  rotor  blade  assembly  and  loss 
of  tail  rotor  control. 

DATES:  Effective  October  17, 1991.  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Priority  Letter  AD's  90-13- 
01  and  90-13-OlRl  issued  June  14  and 
June  22. 1990,  respectively,  which 
contained  this  amendment. 

addresses:  Applicable  AD-related 
material  may  be  examined  at  the  Rules 
Docket,  Office  of  the  Assistant  Chief 
Counsel,  FAA,  4400  Blue  Mound  Road, 
room  158,  Building  3B,  Fort  Worth, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Michelle  M.  Coming,  Rotorcraft 
Directorate.  Rotorcraft  Certification 
Office,  ASW-170,  FAA,  Southwest 
Region,  Forth  Worth,  Texas  76193-0170, 
telephone  (617)  624-5126.  fax  (817)  624- 
5988. 

SUPPLEMENTARY  INFORMATION:  On  June 
14  and  June  22. 1990,  Priority  Letter  AD's 
90-ia-Ol  and  90-13-OlRl,  respectively, 
were  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  Bell 
Helicopter  Textron,  Inc.,  Model  206B, 
206L  206L-1,  and  206L-3  helicopters. 
The  FAA  determined  that  24  tail  rotor 
blade  assemblies,  part  numbers  (P/N's) 
206-016-201-113  and  206-016-201-127, 
which  had  previously  been  removed 
from  service  after  reaching  their  life 
limits,  may  have  been  installed  on  U.S. 
type  certificated  helicopters.  These 
assemblies  may  be  represented  as 
airworthy  by  designating  them  as  newly 
overhauled  assemblies  by  the  use  of 
falsified  records.  The  AD's  were 
prompted  by  an  investigation  of  the 
records  for  certain  critical  helicopter 
flight  components,  which  include  these 
24  tail;  rotor  blade  assemblies.  The  FAA 
has  documentation  that  shows  the  tail 
rotor  blade  assemblies  have  exceeded 
their  approved  life  hmit  of  2,400  hours' 
time  in  service.  The  current  location  of 
all  the  affected  assemblies  cannot  be 


determined  by  the  FAA.  The  last 
location  of  record  for  the  assemblies 
was  Duschak  Helicopter  International  of 
Torrance,  California.  The  Ad's  require 
an  inspection  of  tail  rotor  blades 
assemblies  of  the  affected  helicopters.  If 
the  tail  rotor  blade  assembly  installed  is 
P/N's  206-016-201-113  or  206-016-201- 
127  and  if  the  serial  number  installed  is 
listed  in  the  body  of  the  AD's,  the  tail 
rotor  blade  assembly  is  to  be  removed 
and  replaced  with  an  airworthy  part 
before  further  flight.  The  revision  Rl 
was  necessary  to  make  the  AD 
applicable  to  the  Model  206B  helicopter 
and  to  add  "unless  already 
accomplished"  to  the  compliance 
statement  in  the  AD  text.  'The  technical 
portion  of  the  AD  was  not  changed  by 
revision  Rl. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD's  effective  immediately  by 
individual  letters  issued  June  14  and 
June  22, 1990,  to  all  known  U.S.  owners 
and  operators  of  certain  Bell  Helicopter 
Textron.  Inc.  Model  206B,  206L.  206L-1 
and  206L-3  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
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(44  FR  11034.  February  28. 1979).  If  it  is 
determined  that  this  emergeccy 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft.  Aviation 
safety,  and  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  lo  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  1354(a),  1421  and  1423: 
49  U.S.a  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§  39.13    [AmefNted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

AD  90-13-OlRl  Bell  Helicopter  Textron.  Inc. 
(BHTI):  Amendment  39-8034.  Docket  No. 
90-ASW-35. 

AppUcobility:  Model  206D,  2061.,  206H, 
and  206Lr-3  helicoptera,  all  serial  numbers, 
certificated  in  any  category. 

Compliance:  Required  t>efore  further  flight 
unless  already  accomplished. 

To  prevent  failure  of  ■  tail  rotor  blade 
assembly,  which  could  result  in  loss  of 
control  of  the  tail  rotor,  accomplish  the 
following: 

(a)  Determine  the  part  number  and  serial 
number  of  the  tail  rotor  blade  assembly 
installed  on  the  helicopter. 

(b)  If  the  tail  rotor  blade  assembly  installed 
is  P/N  206-016-201-113  or  P/N  206-016-201- 
127  and  is  identified  with  any  serial  numt)er 
listed  l>elow,  remove  and  replace  the  blade 
assembly  with  an  airworthy  part  before 
further  flight: 

Serial  Numbers: 

T-41361,  T-41627,  T-41725,  T-41737,  T-42088. 
T-42127,  T-^2157,  T-42307,  T-42311,  T-42316, 
T-42494,  T-42436,  T-42497,  T-42502,  T-42523. 
T-42534,  T-43278.  T-44089.  T-44120,  T-44157, 
T-44174,  T-44222,  T-44300.  T-44338 

(c)  If  one  of  the  tail  rotor  blade  assemblies 
listed  in  paragraph  (b)  is  found,  report  the 
helicopter  registration,  serial  number,  and  tail 
rotur  blade  assembly  serial  number  lo  the 
Manager,  Rolorcraft  Certification  Office, 
ASW-170,  Federal  Aviation  Administration, 
Fort  Worth,  Texas,  76193-0170,  telephone 
(817)  624-617a  within  10  days  of  the 
inspection.  (Reporting  approved  by  the  Office 


of  Management  and  Budget  under  0MB  No. 
2120-0056.) 

(d)  In  accordance  with  FAR  \\  21.197  and 
21.199,  the  helicopter  may  be  flown  to  a  base 
where  the  tail  rotor  blade  assembly 
replacement  may  be  accomplished. 

Note:  Any  unairworthy  blade  assemblies 
found  as  a  result  of  paragraph  (b)  of  this  AD 
should  be  permanently  marked  as 
unairworthy. 

(e)  Record  compliance  with  paragraph  (b) 
of  this  AD  in  the  AD  compliance  record  and 
in  the  maintenance  record  of  the  helitopter 
log  book.  This  record  must  include  the  serial 
numbers  of  any  deficient  blade  assembly 
found  during  compliance  with  this  AD. 

(f)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety, 
may  be  used  if  approved  by  the  Manager, 
Rotorcraft  Certification  Officer  Southwest 
Region,  Federal  Aviation  Administration, 
Fort  Worth.  Texas  78193-0170,  telephone 
(817)  624-5170. 

This  amendment  (39-8034,  AD  90-13-OlRl) 
becomes  effective  October  17, 1901,  as  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  Priority  Letter 
AD'S  SO-13-01  and  90>13-0lRl,  issued  |une  14 
and  June  22, 1990.  which  contained  this 
amendment. 

Issued  In  Fort  Worth,  Texas,  on  August  28, 
1991. 

Henry  K.  Amutrong, 
Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-22577  Filed  9-18-91;  8:45  am) 
MLUNQ  COOe  4910-19-II 


14  CFR  Part  39 

[Docket  No.  90-ASW-09;  AmdL  39-M29: 
AD  90-03-10] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Models  204B, 
20SA.  205A-1  Helicopters;  and  Certain 
Military  Model  UH-1A,  UH-1B,  UH-1E, 
UH-1F.  UH-1H,  UH-1L,  and  TH-1L 
Helicopters 

aoency:  Federal  Aviation 

Administration  (FAA)  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
an  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Bell  Helicopter  Textron,  Inc., 
Models  204B,  205A,  205A-1  helicopters 
and  certain  Military  Model  helicopters 
by  individual  priority  letter.  The  AD 
requires  an  inspection  to  determine  if 
the  tail  rotor  grip,  part  number  (P/N) 
204-011-728-19.  is  installed,  and  if 
certain  serial  numbered  tail  rotor  grips 
are  installed,  the  tail  rotor  grip  must  be 
moved  and  replaced  with  an  airwor^y 
part  before  further  flight.  The  AD  is 


necessary  to  prevent  failure  of  a  tail 
rotor  grip  and  loss  of  tnil  rotor  control. 

dates:  Effective  October  18, 1991.  as  to 
all  persons  except  those  persons  to 
whom  it  was  mad«^  immediately 
effective  by  Priority  Letter  Ad  90-03-10. 
issued  January  29, 1990,  which  contained 
this  amendment. 

ADDRESSES:  Applicable  AD  related 
material  may  be  examined  at  the  Rules 
Docket,  Office  of  the  Assistant  Chief 
Counsel.  FAA.  4400  Blue  Mound  Road, 
room  158,  Building  SB,  Forth  Worth, 
Texas. 

FOR  RJRTHER  INFORMATION  CONTACT. 
Ms.  Michelle  M.  Coming,  Rotorcraft 
Directorate,  Rotorcraft  Certification 
Office.  ASW-170.  FAA,  Southwest 
Region.  Forth  Worth.  Texas  76193-0170. 
telephone  (817)  624-S9e& 

8UPP1.EMENTARY  INFORMATION:  On 
January  29, 1990,  Priority  letter  Ad  90- 
03-10  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  Bell 
Helicopter  Textron,  Inc.  Models  204B. 
205A,  205A-1  helicopters  and  certain 
military  models.  The  AD  requires  an 
inspection  of  the  affected  helicopters  to 
determine  if  tail  rotor  grip  P/N  204-011- 
728-19,  is  installed,  and  if  certain  serial 
numbered  tail  rotor  grips  are  installed, 
the  tail  rotor  grip  must  be  removed  and 
replaced  with  an  airworthy  part  before 
further  flight.  The  AD  is  prompted  by  an 
investigation  of  the  military  records  for 
certain  critical  helicopter  flight 
components,  which  include  these  11  tail 
rotor  grips.  Records  received  from  the 
U.S.  Army  indicate  that  these  grips  have 
been  scrapped  due  to  the  accumulation 
of  time  beyond  their  approved  life  limits. 
The  FAA  previously  published  AD  8&- 
25-05,  Amendment  39-6079  (53  FR  47944, 
November  29. 1988)  which  established  a 
life  limit  on  the  grips  of  300  hours.  The 
FAA  has  documentation  that  shows  the 
11  tail  rotor  grips  have  exceeded  300 
hours'  time  in  service.  The  current 
location  of  all  affected  parts  cannot  be 
determined  by  the  FAA.  The  last 
location  of  record  for  the  parts  is  the 
Camden  Corporation  of  McLean. 
Virginia.  The  AD  is  necessary  to  prevent 
failure  of  a  tail  rotor  grip  and  loss  of 
tailrotor  control. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  January  29, 
1990,  to  all  known  U.S.  owners  and 
operators  of  certain  Bell  Helicopter 
Textron.  Inc..  Models  204B.  205A.  205A- 
1.  UH-IA.  -IE,  -IF.  -IH.  -m  and  TH-lL 
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helicopters.  Thesei  conditions  still  exist, 
and  the  AD  is  hertby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  part  39  Qf  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  regulations  jadopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relaiionship  between  the 
national  govemmant  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  anong  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Orper  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  pre|>aration  of  a 
Federalism  Asses^ent. 

The  FAA  has  d^ermined  that  this 
regulation  is  an  enlergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  me  agency  to  follow 
the  procedures  of  ^ecutive  Order  12291 
with  respect  to  thi$  rule  since  the  rule 
must  be  issued  imihediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  farther  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  Febraary  28, 1979J.  If  it  is 
determined  that  th  s  emergency 
regulation  otherwi  le  would  be 
significant  under  dOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  I  :ules  Docket 
(otherwise,  an  eva  uation  is  not 
required).  A  copy  <  f  it,  if  filed,  may  be 
obtained  by  conta(  ting  the  Rules  Docket 
at  the  location  und  er  the  caption 

"ADDRESSES." 

List  of  Subjects  in  i4CFRPart39 

Air  transportation.  Aircraft.  Aviation 
safety,  and  Safety. 

Adoption  of  the  Ai  lendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviati(  m  Administration 
amends  14  CFR  pa^t  39  of  the  Federal 
Aviation  Regulatiojis  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  :itation  for  part  39 
continues  to  read  i  s  follows: 


AuUiority:  49  U.S 
49  use.  106(g)  (Revfced 
January  12. 1983):  an( 


1354(a).  1421  and  1423; 

Pub.  L  97-449, 
14  CFR  11.89. 


§39.13    [Amended]! 

2.  Section  39.13  is  ^mended  by  adding  the 
following  new  AD:  AD  90-03-10  Bell 
Helicopter  Textron.  Ihc.  (BHTI):  California 
Department  of  Forest  ry:  Carlick  Helicopters: 


Hawkins  and  Powen 


international  Helicop  ters.  Inc.;  Lenair 
Corporation;  Offshor !  Construction:  Oregon 


JMI 


Aviation:  Hercules: 


Helicopters;  Pilot  Personnel  International; 
Smith  Helicopters;  Southern  Aero 
Corporation:  Southwest  Florida  Aviation:  and 
West  Coast  Fabrications:  Amendment  39- 
8029.  Docket  No.  gO-ASW-09. 

Applicability:  All  Model  204B,  205A.  205A- 
1.  UH-IA,  UH-IB.  UH-1E,  UH-IF.  UH-lH, 
UH-lL,  and  TH-lL  helicopters,  certificated  in 
any  category,  with  aluminum  tail  rotor  grips. 
P/N  204-011-728-19,  installed. 

Compliance:  Required  before  further  flight, 
unless  already  accomplished. 

To  prevent  failure  of  a  tail  rotor  grip,  which 
could  result  in  loss  of  tail  rotor  control, 
accomplish  the  following: 

(a)  Determine  the  part  numbers  and  serial 
numbers  of  the  tail  rotor  grips  installed  on  the 
helicopter. 

(b)  if  the  tail  rotor  grip  installed  is  P/N  204- 
011-728-19  and  is  identified  with  any  serial 
number  listed  below,  remove  and  replace  the 
grip  with  an  airworthy  part  before  further 
flight: 

Serial  Numbers; 

A3-66287.   A3-66333.   A3-66356.   A3-66361. 
A3-66365.    A3-66370.    A3-66377.    A3-67149, 
A3-67171,  A3-67184,  A3-67207 

(c)  In  accordance  with  FAR  i  i  21.197  and 
21.199.  the  hehcopter  may  be  flown  to  a  base 
where  the  inspection  and  grip  replacement 
may  be  accomplished. 

(d)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety, 
may  be  used  if  approved  by  the  Manager. 
Rotorcraft  Certification  Office,  Southwest 
Region.  Federal  Aviation  Administration. 
Fort  Worth.  Texas  76193-0170.  telephone 
(817)  624-5170. 

This  Amendment  (39-6029:  AD  90-03-10) 
becomes  effective  October  18. 1991  as  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority  Letter 
AD  90-03-10  issued  January  29, 1990.  which 
contained  this  amendment. 

Issued  in  Forth  Worth,  Texas,  on  August 
26. 1991. 
Henry  A.  Armstrong, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Office. 

[FR  Doc.  91-22575  Filed  9-18-91;  8:45  am] 

BILLINO  CODE  4910-1»-«l 


14  CFR  Part  39 

[Docket  No.  91-ASW-13:  Amdt.  39-8028; 
AD  91-19-02] 

Airworthiness  Directives;  Sikorsky 
Aircraft  Model  S-76B  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  an  initial  and  repetitive  25-hour 
interval  inspections  of  the  left  and  right 
engine  input  driveshaft  assemblies  for 
loose  balance  weights  or  cracks  This 
AD  is  prompted  by  the  report  of  three 
Sikorsky  Model  S-76B  driveshaft 


assemblies  developing  cracks  due  to 
loose  balance  weights  with  one 
driveshaft  assembly  failing  due  to  the 
development  of  these  cracks.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  an  engine  driveshaft 
assembly  and  subsequent  loss  of  flight 
capability  of  the  helicopter. 

dates:  Effective  October  17, 1991. 

Comments  must  be  received  on  or 
before  November  4, 1991. 

ADDRESSES:  Comments  on  the 
amendment  may  be  mailed  in  duplicate 
to:  Rules  Docket,  Office  of  the  Assistant 
Chief  Counsel,  FAA.  4400  Blue  Mound 
Road,  Fort  Worth,  Texas  76193-0007,  or 
delivered  in  duplicate  to  room  158, 
Building  3B,  at  the  above  address. 

Comments  must  be  marked:  Docket 
No.  91-ASW-13.  Comments  may  be 
inspected  at  the  above  location  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  except  federal 
holidays. 

The  Applicable  AD-related  material  , 
may  be  obtained  from  Sikorsky  Aircraft, 
6900  Main  Street.  Stratford,  Connecticut 
06601-1381. 

FOR  FURTHER  INFORMATION  CONTACT 

Terry  Fahr,  Boston  Aircraft  Certification 
Office,  ANE-153;  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
telephone  (617)  273-7103. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  the  balance  weights 
on  S-76B  engine-to-transmission 
driveshaft  assembles,  part  number  (P/N) 
76361-09202,  serial  numbers  (S/N) 
A23O-00001  thru  A230-00152,  may 
become  loose  as  a  result  of  fiawed  rivet 
holes.  The  movement  of  the  loose 
weights  may,  in  turn,  cause  cracks 
emanating  fix)m  the  rivet  attachment 
holes,  and  result  in  subsequent  failure  of 
the  driveshaft  assembly.  This  condition, 
if  not  corrected  could  result  in  potential 
loss  of  power  to  the  rotors  of  the 
helicopter  with  loss  of  flying  capability. 
Since  this  condition  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  same 
type  design,  an  AD  is  being  issued 
which  requires  an  initial  and  25-hour 
interval  repetitive  inspections  of  the  left 
and  right  engine-to-transmission 
driveshaft  assemblies  for  loose  balance 
weights  and  cracks  in  the  shaft. 

Since  a  situation  exists  where  a 
helicopter  could  lose  its  flying  capability 
due  to  a  failed  engine  driveshaft 
assembly,  it  is  found  that  notice  und 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  el^ective  in  less 
than  30  days. 
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Request  for  Comments 

Although  this  action  is  a  final  rule 
which  involves  flight  safety  and,  thus, 
was  not  preceded  by  notice  and  public 
procedure,  comments  are  invited. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA.  The  rule  may  be 
changed  in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule.  All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket,  Office  of  the  Assistant  Chief 
Counsel,  FAA,  room  158,  Building  3B, 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AO,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
Number  91-ASW-13.  The  postcard  will 
be  date/time  stamped  and  returned  to 
the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
signiHcant  under  DOT  Regulatory 
Policies  and  Procedures,  a  fmal 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

AO  91-19-02.  Sikorsky  Aircraft  Amendment 
39-8028.  Docket  No.  91-ASW-13. 

Applicability:  All  Model  ^76B  helicopters, 
certificated  in  any  category. 

Compliance:  Required  within  the  next  25 
hours'  time  in  service  after  the  effective  date 
of  this  AD.  and  thereafter  at  intervals  not  to 
exceed  25  hours'  time  in  service  from  the  last 
inspection. 

'To  prevent  failure  of  the  left  and  right 
engine-to-transmission  driveshaft  assemblies 
due  to  cracks  emanating  from  the  balance 
weight  rivet  attachment  holes  which  could 
result  in  loss  of  flight  capability,  accomplish 
the  following: 

(a)  Inspect  the  left  and  right  engine-to- 
transmission  driveshaft  assemblies,  part 
number  (P/N)  76361-09202.  serial  numbers 
(S/N)  A23&-00001  thru  A230-00152  inclusive, 
for  loose  balance  weights.  The  inspection 
shall  be  performed  by  grasping  the  balance 
weights  by  hand  and  attempting  to  move 
them  in  both  the  radial  and  axial  directions. 
Any  movement  of  the  balance  weights 
constitutes  looseness. 

(b)  Visually  inspect  the  area  surrounding 
the  balance  weights  for  cracks  in  the  shaft 
using  a  10-power  or  higher  magnification 
glass. 

(c)  If  any  loose  balance  weight  or  cracked 
shaft  is  found,  remove  the  affected  driveshaft 
assembly  and  replace  with  an  airworthy 
assembly  prior  to  further  flight. 

(d)  If  neither  a  loose  balance  weight  nor 
cracked  shaft  is  found,  repeat  the  inspections 
as  prescribed. 

(e)  The  helicopter  may  be  ferried  in 
accordance  with  the  provisions  of  FAR  21.197 
and  21.199  to  a  base  where  the  AD  can  be 
accomplished. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an 
appropriate  FAA  Inspector,  an  alternate 
method  of  compliance  or  adjustment  of  the 
compliance  times,  which  provides  an 


equivalent  level  of  safety,  may  be  used  if 
approved  by  the  Manager.  Boston  Aircraft 
Certification  Office,  ANE-150.  Engine  and 
Propeller  Directorate,  Aircraft  Certification 
Service.  FAA,  New  England  Region,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803-5299. 

This  amendment  (39-802a  AD  91-19-02) 
becomes  effective  Octol>er  17, 1991. 

Issued  in  Forth  Worth,  Texas,  on  August 
26. 1991. 
Henry  A.  Armstrong, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  91-22576  Filed  9-18-91: 8:45  am] 

MLUNQ  CODE  4t10-11-« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[TD.  93641 
RIN  1545-AP20 

Corporations;  Consolidated  Returns- 
Special  Rules  Relating  To  Dispositions 
and  Deconsolidations  of  Sul>sidiary 
Stock 

AQENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains 
technical  amendments  to  S  I.337(d}-1 
and  final  §S  1.337(d)-2  and  1.1502-20. 
These  regulations  implement  aspects  of 
the  repeal  of  the  General  Utilities 
doctrine  by  limiting  the  losses  of 
consolidated  groups  with  respect  to  the 
stock  of  subsidiaries.  Section  1.1502-20 
also  eliminates  duplication  of  loss  with 
respect  to  the  stock  of  subsidiaries. 
DATES:  The  regulations  are  effective  as 
of  September  13, 1991  except  for  the 
removal  of  S  1.337(d)-2T  and  the 
addition  of  S  1.337(d)-2  which  are 
effective  November  19, 1990.  Section 
1.337(d)-2  generally  applies  to 
dispositions  and  deconsolidations  of  a 
subsidiary's  stock  on  or  after  November 
19. 1990  and  before  February  1, 1991. 
1.1502-20  generally  applies  to 
dispositions  and  deconsolidations  of  a 
subsidiary's  stock  on  or  after  February 
1, 1991. 

FOR  FURTHER  INFORMA'nON  CONTACT: 
Mark  S.  Jennings,  202-566-2455  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMA'nON: 

A.  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
OITice  of  Management  and  Budget  in 
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accordaace  with  #ie  requireiBenI*  of  Ibe 
Paperwodc  Retbc^iofi  Act  (44  liSXI 
3504  (h))  under  control  number  t54S- 
1180.  The  estimated  anrtual  borden  per 
respondent  i»  2  h<»tir». 

These  estimate*  are  an  approximation 
of  the  average  tinie  expected  to  be 
necessary  for  a  cqflection  of 
information.  Theyi  are  based  on  such 
information  as  is  ^vailaWe  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  op  their  particular 
circumstances.      , 

Caofunents  conderning  the  accuracy  of 
this  burden  estimite  and  suggestions  for 
redttcing  this  buroen  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 
IRS  ReporU  CleaiBnce  Officer,  T:FP. 
Washington.  DC  30224.  and  to  the  Office 
of  Management  a*d  Bodget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affair^.  Washington,  DC 
20503. 

B.  Introduction 

;.  March  9.  T990  l^gulations 

The  loss  diaaUa  wanoe  mie  was  first 
adopted  by  T.D.  8  294.  filed  with  the 
Federal  Register  an  March  9, 1990  and 
published  in  the  FVederal  Register  on 
March  14. 1990. 1.1502-20T  provided 
generally  for  the  disallowance  of  ail 
k>sses  of  consoHdated  groups  on  the 
disposition  of  subsidiary  slock.  1.1502- 
20T  contained  related  rules,  including  a 
basis  reduction  nie  that  applied  on 
deconsolidation  of  a  subsidiary's  stock 
and  an  anti-stuffii  ig  rule  that  applied  to 
certain  transfers  cf  property  between 
members  in  connection  with  the 
disposition  or  deconsolidation  of  a 
subsidiary's  stocky  The  regulations 
permitted  reattribtition  of  i  subsidiary's 
losses  to  the  cominon  parent  to  the 
extent  the  group  » loss  on  the  (fisposition 
of  the  subsidiary'i  stock  was 
disallowed.  The  r^les  generally  applied 
to  the  disposition  br  deconsolidation  (rf 
a  subsidiary's  stock  on  or  after  March  8. 
1990. 

Section  1.337td]f-lT  added  a 
transitional  rule  tiat  generally  Itmited 
loss  on  the  dispo^tion  of  a  stk»tdiafy's 
stock  after  {anuaiy  a  1967.  if  the 
subsidiary  becam^  a  member  of  the 
group  after  that  d»te  and  the  disposition 
was  not  subject  t()  S  1.1302-20T.  Ualike 
9  1.1502-20T.  the  transitional  rule 
allowed  loss  to  th^  extent  a  group 
established  that  tke  loss  was  not 
attributable  to  the  recognition  of  built-in 
gain  on  the  dispoflttioD  of  assets  (rf  the 
subsidiary  (or  anjf  lower  tier 
subsidiary).  Instead  of  reducing  the 
basis  of  subsidiari^  stock  oa 
deconsolidation  o  'the  subsidiary^ 
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S  1^7{d)-lT  treated  the  stock  (and  asy 
successor  property)  that  was 
deconsolidated  during  the  ttanaitioaal 
period  as  remaining  subject  to 
S  1.337(d)-lT  eren  after  S  1.1502-aOT 
became  effective. 

1.337(d)-tT  Implemented  Notice  87-14, 
1987-1  CB.  445,  in  which  the  Internal 
Revenue  Service  announced  ks  intention 
to  publish  regulations  that  would 
prevent  utilization  of  §§  1.1502-32  and 
1  J.502-33  (c)  (the  "investment 
adjustment  rules")  to  circumvenH  the 
repeal  of  tbe  General  Utilities  doctrine 
by  the  Tax  Reform  Act  of  1968.  The  loss 
disallowance  rule  of  i  1.1502-20T 
addressed  another  problem  relating  to 
the  investment  ac^ustxaent  rules  by 
preventing  a  subsidiary's  operating 
losses  from  being  duplicated  as  an 
investment  loss  of  the  parent  when  the 
parent  disposes  of  tiie  sidraidiary's 
stock. 

Also  filed  with  the  Fadecal  Re^sler  on 
March  9. 1990  and  published  on  March 
14, 1990,  was  a  notice  of  proposed 
rulemaking  (CO-78-B7)  that 
incorporated  by  cross  reference  the  text 
of  |§  1.1502-2QT  and  1.337(d)-lT.  Many 
written  comments  were  received,  and  a 
pablic  bearing  was  held  on  June  26. 1990. 

2.  November  19.  1990  Regulations 

After  full  consideration  of  the 
comments  and  the  statements  m»ade  at 
the  public  hearing,  the  following  actions 
were  taken  in  documents  filed  with  the 
Federal  Register  on  November  19, 1990 
and  published  in  the  Federal  Register  on 
November  28.  ig9a 

a.  Proposed  fi  1.337(d)-l  was  amended 
and  promulgated  by  T.D.  8319  as  ftnal 

S  1.337(d)-l.  superseding  i  1.337(d)-lT 
and  generally  applicable  to  dispositions 
of  transitional  stock  before  November 
19, 1990. 

b.  New  1 1.337{d)-2T  was 
promulgated  by  T.D.  8319  as  a 
temporary  regulation,  with  a 
crossreferenced  notice  of  proposed 
rulemaking  (CO-93-90).  Sectioa 
1.337(d)-2T  added  a  second  transitional 
rule  applicable  to  all  subsidiary  stock 
(not  just  stock  to  which  {  1.337(d)-l 
applied)  disposed  of  or  deconsolidated 
on  or  after  November  19, 1990  and 
before  February  1, 1991.  This 
transitional  rule  allowed  groups  to 
establish  that  loss  is  not  attributable  to 
the  recognition  of  built-in  gam,  but  oidy 
if  the  group's  entire  equity  interest  in  the 
subsidiary  is  disposed  of  to  unrelated 
persons  before  tiie  effective  date  of 

S  1.1502-2a  Section  1.337(d)-2T  also 
provided  basis  reduction  rules  for 
subsidiary  stock  that  is  deconsoKdated 
and  anti-stuffmg  rules. 

c.  Section  l.lSOe-ZOT  and  its 
crossreferenced  notice  of  proposed 


rulemaking  were  withdrawn,  and  a 
revised  S  1.1502-20  was  published  aa  a 
proposed  regulation  in  a  notice  of 
proposed  rulemaking  (CO-93-90J.  The 
provisions  of  proposed  9  1.1502-20  are 
discussed  below. 

3.  Eiectioa  To  Ikscontiaue  Fitiag 
ConsoUdated  Retams 

In  Revenue  Procedure  91-11. 1991-6 
I.R.B.  9,  the  Service  set  forth  procedures 
under  which  it  wiQ  grant  permission  for 
all  of  the  members  of  a  group  to 
discontinue  filing  consolidated  returns, 
effective  for  the  group's  taxable  year 
that  includes  November  19, 1990. 
Revenue  Procedure  91-39. 1991-27 1.RB. 
1,  extended  the  deadline  to  apply  for 
permission  to  discontinue  filing 
consolidated  returns  from  June  30, 1991 
to  90  days  after  the  date  proposed 
9  1.1502-20  is  superseded  by  final 
regulations. 

C  AmendiBent  and  Adoptioo  of  SectlMi 
1.1502-20 

After  full  consideration  of  the 
comments  and  the  statements  made  at 
the  public  hearing,  proposed  9  1.1502-20 
is  amended  and  adopted  as  a  final 
regulatioa 

Final  9  1.1502-20  retains  the  approadi 
of  the  proposed  regulations.  The  reasons 
for  adopting  this  approach  are  more 
fully  described  in  the  preamble  to 
9  1.1502-20T.  filed  with  the  Federal 
Re^ster  on  March  0, 1990  (55  FR  9426, 
the  "March  1990  Preamble")  and  in  the 
preamble  to  proposed  9  1. 1502-20.  filed 
with  the  Federal  Register  on  November 
19. 1990  (55  FR  49075,  the  "November 
1990  Preamble").  This  preamble  expands 
the  discussion  in  the  earlier  preambles 
of  those  issues  that  have  remained  the 
principal  focus  of  comments  and 
discusses  new  issues  raised  by  tbe 
amendments  to  the  proposed 
regulations. 

D.  Comments  en  Approach  of  Proposed 

Regulations 

Following  is  a  discussion  of  the  most 
significant  comments  on  the  modified 
loss  disallowance  approach  of  the 
proposed  regulations  and  the  reasons 
for  accepting  or  rejecting  those 
comments. 

1.  Tracing 

a.  In  general.  Comments  continued  to 
argue  that  the  loss  disallowance 
approach  inappropriately  disallows 
economic  loss  on  the  sale  of  subsidiary 
stock  and  that  a  tracing  approach  would 
be  preferable  because  tracing  would 
more  accurately  measure  economic  loss. 
The  comments  generaUy  conienq>latsd 
that  tracing  would  entail  the 
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determination,  at  the  time  a  subsidiary's 
stock  is  acquired,  of  the  built-in  gain 
inherent  in  each  of  the  subsidiary's 
assets  and  the  elimination  of  positive 
investment  adjustments  attributable  to 
recognition  of  that  built-in  gain  when  the 
asset  is  disposed  of. 

However,  the  comments  did  not  have 
a  consistent  view  of  how  a  tracing 
approach  would  be  implemented.  Some 
comments  endorsed  tracing  in  the 
abstract,  without  providing  any  detail 
on  implementation.  Others 
acknowledged  that  a  tracing  approach 
would  be  complicated,  but  urged  that 
various  simplifying  assumptions  be 
adopted  to  alleviate  complexity.  These 
simplifying  assumptions  were  generally 
combined  in  a  manner  that  would 
inevitably  operate  to  permit  significant 
circumvention  of  General  Utilities  repeal 
or  were  offered  with  the  proviso  that 
taxpayers  be  permitted  to  elect  exact 
tracing  whenever  the  assumptions 
operated  to  their  detriment,  thereby 
preserving  the  complexity  associated 
with  the  tracing  approach. 

These  comments  have  not  persuaded 
the  Treasury  Department  and  the 
Service  that  a  tracing  approach  is 
preferable  to  the  loss  disallowance 
approach.  The  comments  tended  to 
minimize  the  administrability  problems 
presented  by  the  necessity,  under  any 
tracing  system,  for  valuing  assets  held 
by  a  subsidiary  at  the  time  its  stock  is 
acquired  and  for  determining  whether, 
on  the  disposition  of  such  assets,  any 
gain  represents  built-in  gain  with 
respect  to  which  positive  investment 
adjustments  must  be  eliminated.  The 
comments  also  failed  to  address  the 
problem  that,  even  under  a  tracing 
system,  it  may  not  be  possible  to 
accurately  measure  economic  loss.  The 
reasons  the  Treasury  Department  and 
the  Service  have  rejected  a  tracing 
approach  are  explained  in  greater  detail 
below. 

b.  Valuations.  The  Service  considers 
valuations  the  most  difficult 
administrative  problem  presented  by  a 
tracing  approach.  Valuations  are  also 
required  under  other  Code  provisions, 
and  valuation  issues  are  raised  by  those 
provisions.  However,  a  tracing  approach 
would  present  a  combination  of 
valuation  concerns  not  present 
elsewhere: 

(i)  It  would  be  necessary  to  value 
subsidiary  assets  on  an  asset-by-asset 
basis  in  order  to  identify  built-in  gains 
and  losses,  to  prevent  the  netting  of 
recognized  built-in  gain  and  post- 
acquisition  loss,  and  to  determine 
economic  loss  with  respect  to  any 
particular  asset. 

(ii)  There  would  not  be  any  tension 
between  buyers  and  sellers  in  allocating 


the  purchase  price  of  subsidiary  stock 
among  subsidiary  assets.  Taxpayers 
would  be  tempted  to  convert  built-in 
gain  into  post-acquisition  gain  by 
underallocating  value  to  assets  likely  to 
be  disposed  of  and  overallocating  value 
to  assets  likely  to  be  retained. 

(iii)  The  pvent  that  would  require 
audit  examination  of  the  valuations  (i.e., 
disposition  of  the  subsidiary  stock) 
might  not  occur  for  years  or  even 
decades.  The  Service  would  face 
enormous  di^iculty  in  establishing, 
many  years  after  the  fact,  that  the 
valuation  of  a  particular  assets  was 
incorrect.  Audit  difficulties  would  be 
multiplied  in  an  acquisition  involving  a 
large  corporate  group  or  subgroup  with  a 
multitude  of  separate  assets. 

(iv)  Values  fluctuate  over  time.  As  a 
result,  it  may  be  difficult  to  identify 
whether  gain  is  built-in  gain  or  post- 
acquisition  appreciation  for  purposes  of 
determining  whether  investment 
adjustments  with  respect  to  that  gain 
should  be  eliminated.  If  groups  were 
permitted  to  take  fluctuations  in  value 
into  account,  the  Service's  audit 
difficulties  would  be  compounded.  On 
the  other  hand,  if  groups  were  precluded 
from  taking  value  fluctuations  into 
account,  the  accuracy  of  the  tracing 
approach  in  measuring  economic  loss 
would  be  reduced.  In  addition,  anti- 
abuse  rules  would  be  necessary  to 
prevent  taxpayers  from  engaging  in  self- 
help,  such  as  intercompany  transfers,  to 
mark  declines  in  value. 

c.  Measuring  recognized  built-in  gain. 
In  addition  to  ascertaining  the  amount  of 
each  asset's  built-in  gain  at  the  time  a 
subsidiary  is  acquired,  it  would  be 
necessary  to  develop  a  system  for 
measuring  the  extent  to  which  positive 
investment  adjustments  are  attributable 
to  recognition  of  the  built-in  gain.  Unlike 
the  limited  guidance  provided  for  tracing 
under  §§  1.337(d)-l  and  1.337(d)-2 
during  the  transitional  period,  full 
tracing  under  §  1.1502-20  would  apply 
permanently  and  could  be  implemented 
only  by  a  systematic  approach. 
Measurement  of  recognized  built-in  gain 
could  be  accomplished  by  establishing 
an  earnings  and  profits  (E&P)  basis  for 
each  asset  equal  to  the  asset's  value  at 
the  time  the  subsidiary  is  acquired.  The 
difference  between  the  asset's  E&P  basis 
and  its  tax  basis  would  represent  the 
asset's  potential  built-in  gain  or  loss. 

Example.  The  P  group  buys  all  the  stock  of 
T  for  SlOO.  T  owns  an  asset  with  a  basis  of  $0 
and  a  value  of  $100.  The  E&P  basis  of  the 
asset  is  adjusted  to  $100,  solely  for 
investment  adjustment  purposes,  when  T 
joins  the  P  group.  T  sells  its  asset  for  $100 
and  recognizes  $100  of  taxable  gain. 
However,  because  the  asset's  basis  was 
adjusted  to  $100  for  E&P  purposes,  there  is  no 


gain  for  investment  adjustment  purposes.  If 
the  P group  then  sells  the  T  stock  for  $100  (the 
value  of  the  proceeds  of  sale),  it  recognizes 
no  gain  or  loss  on  the  stock  sale. 

Although  this  system  prevents 
circumvention  of  General  Utilities 
repeal,  it  may  also  eliminate  economic 
loss  unless  further  adjustments  are 
adopted.  Assume  that  Ts  asset  had 
declined  in  value  and  was  sold  for  $80, 
causing  T  to  realize  both  a  $20  economic 
loss  and  a  $20  E&P  loss  (but  a  $0  tax 
loss).  If  the  $20  E&P  loss  is  reflected  as  a 
negative  investment  adjustment,  the 
basis  of  the  T  stock  would  be  reduced  to 
$80  under  the  investment  adjustment 
system,  and  the  P  group  would  not 
subsequently  recognize  its  $20  economic 
loss  when  it  sold  the  T  stock  for  $80. 

Failure  to  take  the  E&P  loss  into 
account  as  a  negative  adjustment  will 
not  always  produce  an  accurate 
measurement  of  economic  loss  however. 
If  an  asset  is  amortizable  or  depreciable, 
its  built-in  gain  may  be  recognized 
through  consumption  as  well  as 
disposition.  See  Example  3  of  the  March 
1990  Preamble.  If  E&P  depreciation  and 
amortization  are  not  taken  into  account, 
the  group  that  consumes  assets  through 
production  would  be  in  a  better  position 
than  the  group  that  sells  assets.  Greater 
accuracy  would  be  achieved  by  reducing 
the  E&P  basis  to  reflect  E&P 
amortization  or  depreciation,  but  this   . 
would  require  a  separate  set  of  books 
and  would  increase  the  complexity  of 
the  measurement  system.  In  addition,  a 
system  of  E&P  depreciation  and 
amortization  would  not  produce 
complete  accuracy  in  measuring 
economic  loss  if  an  asset  depreciates  at 
a  faster  or  slower  rate  than  the  rate 
prescribed  for  E&P  depreciation. 

Additional  complexity  is  introduced  if 
a  group  acquires  subsidiary  stock  with  a 
basis  carried  over  from  outside  the 
group.  This  commonly  occurs  when  an 
acquired  subsidiary  has  its  own  lower 
tier  subsidiaries.  Adjustments  are 
needed  because  some  or  all  of  the  built- 
in  gain  inherent  in  the  assets  of  lower- 
tier  subsidiaries  may  also  be  inherent  in 
the  acquired  subsidiary's  stock. 

Example.  S  owns  all  the  stock  of  T.  which 
has  a  basis  of  $0  and  a  value  of  $100.  T  owns 
assets  with  a  $0  basis  and  a  $100  value.  The  P 
group  buys  all  the  S  stock  for  $100.  S  adjusts 
the  E&P  basis  of  the  T  stock  to  $100  and  T 
adjusts  the  E&P  basis  of  its  assets  to  $100.  T 
sells  the  assets  for  $100  and  Ts  $100  of  sale 
proceeds  is  offset  by  the  E&P  basis  of  the 
assets  for  investment  adjustment  purposes. 
S's  basis  in  the  T  stock  therefore  remains  SO. 
If  S  sells  the  T  stock  for  $100  (the  value  of  Ts 
assets),  S  will  recognize  $100  of  gain,  thereby 
duplicating  the  income  already  recognized  by 
T  from  the  assets  (which,  because  the  assets 
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had  a  90  tax  basic.  |was  not  offset  by  tax 
basis). 

The  gain  duptlcation  illustrated  by 
this  example  cati  be  avoided  by 
assigning  one  ESP  baws  to  Ts  aaaets  for 
purposes  of  determining  S's  investment 
adjustments  witii  respect  to  the  T  stock, 
and  another  EAP^  basis  for  purposes  «f 
the  P  group's  investment  ad|ustinent8 
with  respect  to  the  S  stock.  The  E&P 
basis  for  purposes  of  the  T  stock  wouid 
be  equal  to  S's  carryover  basis  in  the  T 
slock.  The  E&P  b^s  for  purposes  of  the 
S  stock  would  be  equal  to  thie  value  of 
Ts  assets.  Additional  adiustments 
would  be  needed  if  S's  basts  in  the  T 
stock  differs  bon  Ts  basis  in  its  assets 
at  the  time  S  andT  are  acquired  and  if  S 
and  T  hold  stock  of  other  subsidiaries. 

2.  Loss  Disallowance  Approach  Reflects 
Balancing  of  Tax  Policy  Considerations 

The  modified  Ibss  disallowance 
approach  contained  in  §  1.1502-20 
represents  a  balancing  of  tax  policy 
considerations:  (i)  It  is  effective  in 
implementing  Ceperal  Utilities  repeal 
because  it  prevents  the  elimination  of 
corporate  level  tax  (ii)  it  allows  the 
deduction  of  certain  readily  identifiable 
economic  loss;  (ik)  it  is  administrable  by 
both  taxpayers  afid  the  Service;  and  [ivj 
by  hmiting  loss  duplication,  it  is 
consistent  with  the  single  entity 
principles  reflected  in  the  investmeot 
adjustment  rules  and  other  consobdated 
return  regulations  in  that  it  provides  a 
transition  from  s^arate  return  to 
consolidated  retiirn  status  by  phasing  in 
loss  disallowance  as  the  group  and  the 
subsidiary  operate  in  consolidated  form 
and  it  becomes  njore  appropriate  to 
view  the  group's  Investment  in  the 
subsidiary  as  an  bivestment  in  its 
operations  rathe^  than  its  stock. 

Comments  hav«  questioned  the 
authority  of  the  Treasury  Oepartroent 
and  the  Service  t )  adopt  rules  that  are 
contrary  to  speci  k  provisions  of  the 
Code.  For  examp  e,  comments  have 
argued  that  a  stock  loss  under  section 
165(g]  cannot  be  denied  under  the 
authority  of  sectkins  1302  and  337(d). 
and  that  the  govamment  does  not  have 
the  authority  to  Umit  loss  duplication. 

The  essence  ofl  the  Service's  authority 
under  sections  1^2  and  337td)  is  the 
authority  to  adarit  Code  provisions  to 
solve  problems  resulting  from  the  Hling 
of  ooBsolidated  ictums.  In  addition. 
regulatory  authority  under  both  section 
1502  and  section  7805  includes  the 
authority  to  adopt  administrable  rules. 
The  regulatory  apthority  under  which 
the  investment  adjustment  system  was 
adopted  includes  the  authority  to  adapt 
the  system  to  legislative  enactments  and 
changing  circumstances.  As  a 
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conseqaence  of  the  repeal  of  the 
General  Utilities  doctrine,  final  1 1.1S02- 
02  modifies  the  application  of  the 
investment  adjustment  rules  to  prevent 
elinioation  of  corporate  level  tax. 
BecatMe  it  is  not  acbniniatrativety 
feasible  to  diSeientiate  between  ton 
attributable  to  built-in  gain  and 
dupficated  loss,  the  final  regulations 
disallow  loss  with  respect  to  subsiifiary 
stock  that  is  dnpHcated  by  the 
subsidiary's  operating  losses  or  built-in 
losses  with  respect  to  its  assets.  In  so 
doing,  the  regulations  pro>vide  an 
administrable  solution  to  General 
Utilities  repeal  and  extend  the  single 
entity  principles  underlying  the 
investment  adjustment  rules  and  other 
existing  conscJidated  return  rules  to 
losses  with  respect  to  subsidiary  stock. 

Comments  challenging  ttie  validity  of 
separate  elements  of  the  ndes  contained 
in  the  proposed  regulations  have  not 
recognized  the  balance  achieved  by  the 
rules  as  a  whole.  The  regulations 
address  the  potential  avoidance  of 
General  Utilities  repeal  through  the 
application  of  the  investment 
adjustment  rules  of  the  consolidated 
return  regulations.  The  approach 
adopted  in  the  final  regulations  achieves 
a  single  administrable  solutioa  that 
reasonably  balances  the  tax  policy 
considerations  presented  in  devising  a 
system  to  hnplonent  General  Utilities 
repeal. 

Because  the  Treasury  Department  and 
the  Service  recognized  that  an 
administrable  system  of  implementing 
General  Utilities  repeal  for  consolidated 
groups  affects  some  taxpayers  adversely 
as  compared  with  the  separate  return 
system,  a  transitional  period  was 
provided  in  which  tracing  was  permitted 
and  groups  filiitg  consolidated  returns 
before  the  rules  became  effective  were 
permitted  to  elect  to  discontinue  Tiling 
consolidated  returns. 

3.  Refinement  of  the  Section  1.1502-20(c) 
Formula 

Section  1.1502-20(c)  allows  loss  to  the 
extent  it  exceeds  an  amount  determined 
by  a  formula:  (i)  E&P  from  extraordinary 
gain  dispositions  (extraordinary  gain 
factor};  (ii)  positive  investment 
adjustments  in  excess  of  die  amount 
described  in  (i)  (positive  adjustment 
factor):  and  (iii)  duplicated  loss  (loss 
duplication  factor).  The  formula  is 
designed  to  protect  against  the 
elimination  of  corporate  level  tax  whde 
permitting  economic  loss  to  the  extent 
feasible  without  tracing. 

Many  comments  argued  that  tlie 
extraordinary  gain  and  positive 
adjustment  factors  should  be  refined  so 
that  they  would  more  accurately 
measure  investment  adjustments 


attribotabte  to  recognttion  of  boilt-in 
gain.  Most  of  these  comments  requested 
that  both  the  extraordinary  gain  and 
positive  adjustment  factors  be  modified 
to  exdode  EftP  attrtbotable  to  (he 
(^position  of  assets  that  a  subsidiary 
acquires  in  taxable  transactions  after  it 
joins  the  group. 

After  careful  consideration,  the 
Treasury  Department  and  the  Service 
determined  ffiat  an  exception  for  after- 
acquired  assets  would  introduce  the 
same  administrative  problems  as  those 
associated  with  tracing.  Although 
comments  generally  assumed  that  it 
could  be  readily  determined  whether  an 
asset  was  acquired  after  a  subsidiary 
joined  the  group,  this  relationship  may 
not  be  readily  determinable  when  a 
consolidated  group  acquires  subsidiaries 
in  a  chain.  For  example,  if  S.  a  member 
of  the  P  group,  acquires  T  and  the  P 
group  later  sells  S  to  another  group, 
assets  that  are  after-acquired  as  to  the 
stock  of  T  may  or  may  not  be  after- 
acquired  as  to  the  stock  of  S.  Additional 
coBoplexity  would  arise  if,  after  S  is 
acquired.  T  or  any  of  its  assets  are 
transferred  within  the  acquiring  group  in 
tax-free  ttansactioas. 

Comments  assumed  that  an  after- 
acquired  asset  rule  would  not  be 
burdensome,  in  part  because  a  group 
would  identify  gain  from  after-acquired 
assets  only  if  it  was  advantageous  to  do 
so.  However.  l>ecause  gains  and  losses 
are  netted  within  taxable  years  in 
applying  the  positive  adjustment  factor, 
all  losses  and  deductions  (including  coat 
recovery)  attributable  to  after-acquired 
assets  would  have  to  be  identified  and 
excluded  from  positive  adjustments  in 
order  to  prevent  elimination  of  corporate 
level  tax.  lliis  would  significantly 
increase  the  burden  of  both  taxpayers 
and  the  Service  in  applying  the  positive 
adjustment  factor. 

Comments  also  urged  that  numerous 
other  items  be  excladed  from  tlie 
extraordinary  gain  and  positive 
adjustment  factors.  Tbese  included:  (i) 
Goodwill;  (ii)  debt  incurred  after  a 
subsidiary  joins  the  group;  (iii)  assets  of 
a  subsidiary  that  may  be  readily  valued 
at  the  time  the  subsidiary  joins  the 
group  [e.g.  marketable  securities)  to  die 
extent  of  any  subsequent  gain:  (iv) 
assets  acquired  by  the  subsidiary  in 
carryover  basis  transactions  after  it 
joins  the  group,  if  the  asset  basis  is 
reflected  in  stock  basis;  (v)  assets  sold 
at  a  loss  in  a  deferred  intercompany 
transaction,  to  the  extent  loss  is  taken 
into  account  as  a  resuh  of  a  later  gain 
transaction:  (ri)  poeitive  adjustments 
attributable  to  an  election  under 
S  1.1502-33(d):  and  (vii)  flie  excess  loss 
account  (ELA)  of  a  lower  tier  subsidiary 
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that  is  taken  into  account  on  the 
disposition  of  the  subsidiary,  if  the 
account  did  not  exist  when  the  lower 
tier  joined  the  group.  Incorporation  of 
such  exceptions  would  require  the 
introduction  of  burdensome  rules  to 
prevent  potential  elimination  of 
corporate  level  tax  and  would 
significantly  increase  the  burden  of 
administration.  These  exceptions,  as 
well  as  the  after-acquired  asset 
exception,  would  also  delay  the  phase- 
in  of  the  loss  disallowance  rule,  thus 
extending  the  period  for  which  the 
Service  and  groups  must  monitor 
extraordinary  gains  and  positive 
adjustments. 

4.  Netting  of  Basis  Adjustments  For 
Years  on  or  Before  September  13, 1991 

Proposed  S  1.1502-20[c)(l)(i)  does  not 
permit  netting  of  extraordinary  gains 
with  extraordinary  losses.  Proposed 
§  1.1502-20(c)(l)(ii)  permits  netting  of 
positive  and  negative  adjustments 
within  the  same  taxable  year,  but  does 
not  permit  a  net  negative  adjustment  for 
one  year  to  o^set  a  net  positive 
adjustment  for  another  year.  Many 
comments  suggested  that  the  factors  be 
amended  to  allow  netting  of  gains  and 
losses  attributable  to  extraordinary 
dispositions  and  to  allow  netting  of 
positive  and  negative  adjustments 
between  years.  Some  comments  argued 
that  it  was  unduly  burdensome  to 
require  groups  to  determine  positive 
adjustments  attributable  to  years  ending 
before  the  repeal  of  the  General  Utilities 
doctrine  because  a  group  might  not  have 
the  complete  prior  investment  history  of 
subsidiaries  acquired  in  carryover  basis 
transactions. 

The  Treasury  Department  and  the 
Service  continue  to  believe  that  netting 
of  extraordinary  gains  and  losses  and  of 
positive  and  negative  adjustments 
between  years  should  not  be  permitted. 
Allowing  netting  would  facilitate 
planning  to  circumvent  General  Utilities 
repeal.  Groups  would  be  able  to  net 
built-in  gains  against  post-acquisition 
losses  without  reduction  in  stock  basis, 
and  corporate  level  tax  attributable  to 
the  built-in  gains  could  be  eliminated  as 
a  result  of  the  stod(  loss. 

Although  the  Tinal  regulations  do  not 
permit  netting  of  positive  and  negative 
adjustments  for  years  ending  after 
September  13, 1991,  they  do  provide  a 
transitional  rule  permitting  certain 
netting  of  positive  and  negative 
adjustments  for  years  ending  on  or 
before  that  date  as  administrative  relief. 
Netting  is  permitted  for  those  years 
because  they  may  include  periods  when 
subsidiaries  were  owned  by  a  prior 
group  or  groups,  and  records  of  the 


investment  adjustment  histories  of  the 
subsidiaries  may  be  difTicuh  to  obtain. 

Under  the  transitional  rule  contained 
in  I  l.lS02-20(c)(2Kv).  the  positive 
adjustment  factor  is  limited,  for  all 
taxable  years  ending  on  or  before 
September  13, 1991.  to  the  net  increase 
in  the  basis  of  a  share  from  (i)  the  date 
the  share  was  first  acquired  by  the 
consolidated  group  to  (ii)  the  end  of  any 
taxable  year  ending  after  December  31, 
1986  and  on  or  before  September  13, 
1991,  whichever  such  year  end  produces 
the  lowest  net  increase.  Netting  is  not 
permitted  for  periods  after  the  taxable 
year  through  which  this  netting  rule  is 
applied.  For  example,  if  using  the  net 
increase  in  the  basis  of  a  share  as  of  the 
end  of  the  group's  taxable  year  ending 
December  31, 1988  produces  the  lowest 
increase,  the  group  would,  in  applying 
S  1.1502-20(c)(lKii),  not  be  permitted  to 
offset  the  net  positive  adjustments  and 
net  negative  adjustments  arising  in 
subsequent  taxable  years. 

If  the  share  is  transferred  basis 
property  (within  the  meaning  of  section 
7701(a](43]]  from  a  prior  consolidated 
group,  the  net  increase  is  measured  from 
the  date  the  share  was  first  acquired  by 
the  prior  group. 

Under  the  transitional  rule,  positive 
and  negative  adjustments  include 
dividends  and  capital  contributions,  and 
any  other  events  affecting  stock  basis 
during  the  period  the  share  is  held  by  a 
member  (or  in  the  case  of  transferred 
basis  property,  a  prior  consolidated 
group).  Because  the  purpose  of  the 
transitional  netting  rule  is  to  reduce  the 
difficulty  of  retroactively  determining 
the  source  of  basis  adjustments,  no 
distinction  is  made  between  those  types 
of  adjustments  that  taxpayers  can 
identify  and  those  they  cannot.  For 
example,  deemed  dividends  elected 
under  S  1.1502-32(f)  are  treated  the 
same  as  actual  dividends. 

Although  the  netting  permitted  under 
the  transitional  rule  may  result  in 
elimination  of  corporate  level  tax, 
taxpayers  have  no  opportunity  after  the 
filing  of  final  {  1.1502-20  to  enhance 
elimination  through  planning,  and  the 
substantial  administrative  rehef 
provided  by  the  rule  is  therefore 
considered  warranted. 

5.  Interaction  of  Section  1.1502-20  With 
Other  Rules 

Many  comments  expressed  concern 
about  the  difficulties  presented  by  the 
interaction  of  the  worthless  stock 
deduction,  the  triggering  of  ELAs,  the 
loss  disallowance  rule,  and  judicial 
protection  of  a  bankrupt  corporation's 
tax  attributes.  Comments  have  also 
questioned  the  interaction  of  the  loss 
disallowance  rule  and  the  proposed 


regulations  providing  that  section  304 
does  not  apply  in  the  consolidated 
return  context.  These  issues  will  be 
addressed  in  future  guidance.  See  also 
S  1.1502-20(e)(3),  Example  2  (with 
respect  to  certain  applications  of 
S  1.1502-20  to  interomipany  stodc 
sales). 

ft  Anti-Breakup  Rule 

The  March  1990  Preamble  announced 
that  consideration  was  being  given  to 
adopting  some  form  of  anti-breakup  rule 
in  the  fmal  regulations,  and  that  the  rule 
would  apply  on  a  retroactive  basis  from 
the  effective  date  of  §  1.1502-20T.  The 
rule  was  to  prevent  the  sheltering  of 
post-acquisition  gain  when  a  target  is 
disposed  of  within  2  years  after  its  stock 
is  acquired  by  a  group. 

The  final  regulations  do  not 
incorporate  such  a  rule,  and  in  the 
absence  of  evidence  of  significant 
abuse,  the  Treasury  Department  and  the 
Service  do  not  plan  to  adopt  such  a  rule. 
If  it  is  determined  in  the  future  that  an 
anti-breakup  rule  is  necessary,  the 
announcement  in  the  March  1990 
Preamble  will  not  be  treated  as 
notification  of  the  future  rule. 

7.  Other  General  Comments 

Comments  continued  to  argue  that  the 
proposed  regulations  be  modified  in 
several  respects,  including  disregarding 
wasting  assets,  limiting  loss 
disaUowance  on  the  basis  of  caps  or 
imputed  rates  of  return  on  corporate 
assets,  and  deleting  the  loss  duplication 
factor.  For  the  reasons  stated  in  the 
November  1990  Preamble,  the  Treasury 
Department  and  the  Service  have 
rejected  such  modifications. 

E.  Comments  on  Specific  Provisions  of 
Proposed  Regulations 

1.  Amendments  to  section  1.1502-20(q) 

a.  Intercompany  Loss 

If  loss  is  recognized  on  the  transfer  of 
member  stock  in  an  intercompany 
.  transaction,  section  267(0  defers  the 
loss,  but  proposed  (  1.1502-20(a)  would 
override  section  267(0  and  disallow  the 
loss  before  it  can  be  deferred. 
Comments  argued  that  the  section  267 
rules  should  override  loss  disallowance 
rather  than  the  reverse  because  the 
disallowed  loss  is  tiered  up  under  the 
investment  adjustment  system  and  may 
result  in  gain  when  a  member  other  than 
the  member  whose  stock  was 
transferred  in  the  intercompany 
transaction  ceases  to  be  a  member  of 
the  group. 

It  is  inconsistent  with  a  single  entity 
view  of  consolidated  groups  to  disallow 
loss  on  an  intercompany  transfer  of 
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stock  that  continues  to  be  owned  within 
the  group.  Accordingly,  the  rule  of  the 
proposed  regulations  is  modified  to 
provide  that  §  1.1502-20  overrides 
section  267  only  ^t  the  time  the  stock  of 
the  member  that  Was  transferred  in  the 
intercompany  transaction:  (i)  Ceases  to 
be  owned  by  a  n|ember  of  the 
consolidated  grotip,  (ii)  is  cancelled  or 
redeemed  (regardless  of  whether  it  is 
retired  or  held  aai  treasury  stock),  or  (iii) 
is  disposed  of  under  9  1.1502-19(b](2J 
(other  than  9  1.1302-19(b)(2){ii)). 

The  corresponding  rules  in 
§§  1.337(d)-l  and  1.337(d)-2  are 
similarly  revised 

b.  Netting 

Proposed  9  11'  i02-20(a)  permits  the 
netting  of  gain  and  loss  from  the  sale  of 
common  stock  ofja  subsidiary  that  is 
sold  to  the  same  i)urchaser  pursuant  to  a 
single  plan.  Comtients  requested 
expansion  of  the  single  purchaser  rule. 
They  also  requested  expansion  of  the 
netting  rule  to  inejlude  "related" 
dispositions  involving  gain  and  loss  on 
the  stock  of  different  subsidiaries,  and 
on  preferred  stock  as  well  as  common 
stock. 

The  Hnal  reguh  itions  provide  that  the 
netting  rule  appliis  to  all  dispositions  of 
stock  of  a  subsidiary,  to  the  extent  that, 
as  a  consequence  of  the  same  plan  or 
arrangement,  gaii  i  is  taken  into  account 
by  members  with  respect  to  stock  of  the 
same  subsidiary  having  the  same 
material  terms.  Thus,  the  netting  rule 
may  apply  whether  the  buyer  is  the 
public,  a  member  of  the  same 
consolidated  groi  p,  or  otherwise,  and 
whether  the  amount  is  currently 
recognized  or  a  previously  deferred 
amount  that  is  cuJTently  taken  into 
account.  Similarly,  the  netting  rule  may 
apply  to  the  disposition  of  preferred 
stock.  I 

has  not  been  further 
gains  and  losses  on 
lasses  of  a 

of  the  same  class  of  a 
taken  into  account  at 
of  stock  of  different 
be  unrelated  to  each 
of  such  gains  and 
circumvention  of 
peal. 

1  regulations  also 
extend  netting  toithe  basis  reduction 
rule  under  9  1.15(l2-20(b),  and  both 
§§  1.1502-20(a)  a  id  1.1502-20(b)  may 
apply  to  the  sami  transaction,  an  anti- 
duplication  rule  \  as  been  added. 

Section  1.1502-a9(a)(6)  of  the  existing 
regulations  provides  an  election  to  apply 
the  basis  of  any  other 
stock.  (Section  l^(e](4)  eliminates  a 
similar  election  ti  i  reduce  the  basis  of 
indebtedness.)  B<  cause  an  election 


The  netting  rul 
expanded  becau 
sales  of  different 
subsidiary's  stoc 
subsidiary's  stoc 
different  times,  o: 
subsidiaries,  ma 
other,  and  netti 
losses  may  perm 
General  Utilities 

Because  the  fi 


IMI 


under  9  1.1502-19(a)(6]  has  the  effect  of 
netting  one  share's  gain  against  another 
share's  basis  that  may  produce  a  loss 
subject  to  9  1.1502-20(a).  the  availability 
of  the  election  is  limited  to  conform  to 
the  availability  of  netting  under 
9  1.1502-20  (a)  and  (b). 

2.  Amendments  to  Section  1.1502-20(b) 

a.  Netting  of  Gain  and  Basis  Reduction 

Under  the  proposed  regulations,  the 
basis  of  subsidiary  stock  is  reduced  to 
fair  market  value  when  the  stock  ceases 
to  be  owned  by  a  member  of  a 
consolidated  group  of  which  the 
subsidiary  is  also  a  member  (a 
"deconsolidation"  event).  Comments 
requested  an  upward  adjustment  to  the 
basis  of  deconst}lidated  stock  to  offset 
any  gain  deferred  in  an  earlier 
intercompany  sale  of  the  deconsolidated 
stock.  Under  9  1.1502-13T(1),  deferred 
gain  is  taken  into  account  when  the 
basis  increase  attributable  to  the 
deferred  intercompany  sale  is  recovered 
by  the  group,  and  basis  reduction  on 
deconsolidation  constitutes  a  basis 
recovery  for  this  purpose. 

Consistent  with  a  single  entity  view  of 
consolidated  groups,  the  basis  reduction 
on  deconsolidation  under  9  1.1502-20(b) 
is  eliminated  to  the  extent  that,  as  a 
consequence  of  the  same  plan  or 
arrangement  as  that  giving  rise  to  the 
deconsolidation,  gain  is  taken  into 
account  by  members  with  respect  to 
stock  of  the  same  subsidiary  having  the 
same  material  terms.  This  relief  is 
comparable  to  the  netting  relief 
available  under  9  1.1502-20(a].  Because 
both  99  1.1502-20(a)  and  1.1502-20(b) 
may  apply  to  the  same  transaction,  an 
anti-duplication  rule  and  additional 
examples  are  included. 

If  a  subsidiary's  stock  is  sold  at  a  loss 
in  a  deferred  intercompany  transaction, 
and  the  subsidiary  is  subsequently 
deconsolidated  [e.g.,  through  issuance  of 
new  stock  to  nonmembers),  the  basis 
reduction  that  would  have  occurred 
under  9  1.1502-20(b)  if  the  deferred 
intercompany  transaction  had  not  taken 
place  causes  the  deferred  loss  to  be 
taken  into  account  under  9  1.1502-13T(1) 
at  the  time  of  the  deconsolidation.  The 
deferred  intercompany  loss  taken  into 
account  at  the  time  of  the 
deconsolidation  may  not  be  netted 
against  any  gain  with  respect  to  the 
stock  that  is  attributable  to  periods  after 
the  intercompany  transfer  unless  the 
gain  is  also  taken  into  account  at  the 
time  of  the  deconsolidation,  because 
netting  is  available  only  for  gain  and 
basis  reduction  taken  into  account  as  a 
consequence  of  the  same  plan  or 
arrangement  as  that  giving  rise  to  the 
deconsolidation. 


b.  Statement  for  Loss  Within  2  Years 

Under  the  proposed  regulations,  if 
stock  was  disposed  of  within  2  years 
after  a  basis  reduction  on 
deconsolidation,  9  1.1502-20(b)(5) 
required  that  a  statement  be  filed  with 
the  taxpayer's  return  for  the  year  of 
disposition.  Because  valuation  issues 
are  presented  under  9  1.1502-20(b)  on 
every  deconsolidation,  the  Hnal 
regulations  clarify  that  the  statement  is 
to  be  filed  even  if  stock  basis  is  not 
actually  reduced  on  the  deconsolidation. 
In  addition,  minor  errors  in  the 
description  of  the  required  information 
are  corrected. 

c.  Restoration  of  Basis  Lost  Under 
Deconsolidation  Rule 

Under  the  proposed  regulations,  the 
basis  of  subsidiary  stock  is  reduced  to 
fair  market  value  when  the  stock  ceases 
to  be  owned  by  a  member  of  a 
consolidated  group  of  which  the 
subsidiary  is  also  a  member  (a 
"deconsolidation"  event).  Comments 
requested  that  basis  lost  under  the 
deconsoUdation  rule  be  restored  to 
offset  gain  if  the  group  later  sells  the 
stock  at  a  gain. 

If  basis  restoration  were  permitted, 
complex  additional  rules  would  be 
required.  For  example,  it  would  become 
necessary  to  trace  deconsolidated  stock 
that  is  transferred  in  nonrecognition 
transactions.  In  addition,  the  antistuffmg 
rules  of  the  proposed  regulations  would 
have  to  be  extended  to  separate  returns, 
and  rules  would  be  needed  for 
subsidiaries  rejoining  the  group 
following  a  deconsolidation  (e.g.,  netting 
of  related  gain  and  loss  stock 
dispositions,  reattribution  of  disallowed 
loss,  and  measurement  of  loss 
duplication).  Consequently,  the 
suggested  amendments  are  not  adopted 
in  the  final  regulations. 

3.  Amendments  to  Section  1.1502-20(c) 

a.  Extraordinary  Gain  Dispositions 

Proposed  9  1.1502-20{c){2){i)  identifies 
the  events  that  are  treated  as 
extraordinary  gain  dispositions.  The 
final  regulations  include  a  change  in 
method  of  accounting  resulting  in  a 
positive  section  481  adjustment  in  the 
list  of  events  constituting  extraordinary 
gain  dispositions.  For  example,  if  a 
subsidiary  joins  a  group  and  elects  to 
recover  its  LIFO  reserve  under  section 
481,  the  recover  is  treated  as  an 
extraordinary  gain  disposition. 
Otherwise,  on  a  subsequent  disposition 
of  the  subsidiary  stock,  the  income 
attributable  to  the  recovery  of  the 
reserve  could  be  offset  by  loss 
attributable  to  basis  generated  by  the 
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recovery.  The  final  regulations  also 
clarify  that  extraordinary  gain 
dispositions  include  only  events  that 
occur  on  or  after  November  19. 1990  and 
that  result  in  income  or  gain  for 
purposes  of  computing  E&P.  For  this 
purpose,  an  accounting  method  change 
that  occurs  on  or  after  November  19, 
1990  is  treated  as  an  extraordinary  gain 
disposition  even  if  all  or  a  part  of  the 
adjustment  resulting  from  the  change  is 
attributable  to  periods  before  November 
19, 1990. 

The  final  regulations  also  provide  that 
extraordinary  gain  dispositions  include 
any  additional  events  (or  items)  that  the 
Commissioner  identifies  in  revenue 
rulings  and  revenue  procedures. 

The  proposed  regulations  provided 
that  E&P  attributable  to  extraordinary 
gain  dispositions  is  reduced  for  directly 
related  expenses,  including  federal 
income  taxes,  provided  they  are 
reflected  as  negative  investment 
adjustments.  Comments  described 
difficulties  in  attributing  a  group's 
federal  income  taxes  to  particular 
transactions  and  in  determining  whether 
the  taxes  resulted  in  negative 
investment  adjustments.  Some 
comments  ar:gued  that  payments  under 
tax  sharing  agreements  should  be 
treated  as  taxes  for  purposes  of  these 
rules.  Others  argued  that  a  34%  rate 
should  be  imputed  in  every  transaction. 

The  Rnal  regulations  adopt  a 
simplified  approach  that  provides 
groups  paying  federal  income  taxes  with 
maximum  credit  for  those  taxes  while 
protecting  against  the  transfer  of  tax 
benefits.  Under  the  final  regulations,  the 
amount  of  federal  income  taxes 
attribatable  to  extraordinary  gain 
dispositions  is  the  excess  (if  any)  of  the 
group's  income  tax  liability  actually 
imposed  under  subtitle  A  of  the  Code  for 
the  taxable  year  over  the  liability 
redetermined  by  not  taking  into  account 
any  extraordinary  gain  dispositions.  For 
this  purpose,  the  group's  tax  liability  is 
determined  without  taking  into  account 
the  foreign  tax  credit. 

This  approach  is  easily  administered 
and  allows  taxes  to  be  taken  into 
account  at  the  rates  actually  paid  by  the 
group  in  the  year  of  the  extraordinary 
gain  disposition  without  regard  to  which 
member  actually  bears  the  tax  or 
whether  payments  are  made  under  a  tax 
sharing  agreement. 

b.  E&P  Reflected  in  Basis 

The  proposed  regulations  effectively 
treated  all  E&P  from  extraordinary  gain 
dispositions  and  positive  investment 
adjustments  as  contributing  to  a  loss  on 
the  disposition  of  stock.  Comments 
argued  that  this  treatment  is  not  correct 
in  all  cases.  For  example,  section 


1503(e)(1)(A)  requires  the  consolidated 
group  to  redetermine  stock  basis  for 
purposes  of  determining  gain  or  loss  to 
account  for  tax  benefits  realized  with 
respect  to  the  subsidiary.  The  reference 
to  E&P  in  the  proposed  regulations  was 
intended  to  take  into  account 
adjustments  pursuant  to  section  1503(e) 
and  any  similar  provisions. 

The  Hnal  regulations  clarify  that,  for 
purposes  of  the  extraordinary  gain  and 
positive  adjustment  factors,  E&P  is 
taken  into  account  only  to  the  extent 
that  it  is  "reflected"  in  the  basis  of  a 
subsidiary's  stock,  directly  or  indirectly, 
immediately  before  a  disposition  or 
deconsolidation,  after  applying  section 
1503(e).  S  1.1502-32{g).  and  other 
applicable  provisions  of  the  Code  and 
regulations. 

Under  this  rule,  E&P  is  considered  to 
be  reflected  in  stock  basis  if  the  E&P 
was  taken  into  account  in  detennining 
stock  basis  but  was  distributed.  Thus, 
amounts  are  considered  reflected  in 
stock  basis  whether  or  not  basis  is 
actually  increased,  so  long  as  the  basis 
is  different  than  it  would  have  been  if 
the  E&P  had  not  been  taken  into 
account.  Moreover,  E&P  derived  by 
partnerships  and  other  passthrou^ 
entities  may  be  considered  reflected  for 
this  purpose. 

Additional  examples  are  added  to 
clarify  when  E&P  is  reflected  in  stock 
basis,  and  when  it  is  treated  as  resulting 
in  adjustments  under  §  1.1502-32 
(b)(l)(i)  and  (cMl). 

c.  Loss  Duplication 

Comments  argued  that  if  duplication 
is  to  be  eliminated  the  regulations 
should  provide  for  the  reduction  of  the 
buyer's  inside  attributes  (including 
basis)  rather  than  the  seller's  outside 
stock  loss.  Comments  have  not. 
however,  identified  practical  methods  of 
providing  meaningful  reduction  of  inside 
attributes  without  unreasonable 
complexity.  Ilie  complexity  results  from 
the  necessity  of  identifying  the 
attributes  causing  the  duplication.  In 
order  to  accurately  reduce  asset  basis  it 
would  be  necessary  to  identify  the 
extent  to  which  the  stock  loss  is 
attributable  to  particular  assets  with 
basis  in  excess  of  value  rather  than  to 
built-in  gain  assets  or  assets  whose 
basis  is  unlikely  to  be  recovered  In  the 
near  term.  Moreover,  the  rules  would 
have  to  take  into  account  multiple  tiers 
of  subsidiaries  with  varying  disparities 
between  asset  and  stock  basis. 

Some  comments  suggested  that 
attributes  clearly  unrelated  to  stock  loss 
[e.g.,  built-in  or  separate  return 
limitation  year  (SRLY)  losses  not 
reflected  in  basis  of  subsidiary  stock) 
should  be  excluded  from  the  loss 


duplication  factor.  Relief  for  built-in 
losses  could  not  be  provided  without  the 
associated  complexity  described  above. 
Relief  for  SRLY  losses  was  provided 
when  proposed  §  1.1502-20{g)  amended 
the  reattribution  rule  to  permit  the 
reattribution  of  SRLY  losses. 
Accordingly,  no  further  modifications 
have  been  provided  as  a  result  of  these 
comments. 

Comments  also  requested  clarification 
of  the  time  that  duplicated  loss  is 
determined.  For  example,  if  an  insolvent 
subsidiary  is  to  be  liquidated,  conunents 
questioned  whether  the  subsidiary's  net 
operating  losses  should  be  taken  into 
account  in  determining  duplicated  loss, 
because  the  parent  would  not  succeed  to 
the  losses.  See,  e.g.,  Treas.  Reg.  1 1.332.- 
2(b);  Rev.  Rul.  6a-3Sa  1968-2  C.B.  161. 
Based  on  the  comments,  S  1.1502-20(c) 
has  been  amended  to  clarify  that 
duplicated  loss  is  measured  immediately 
after  the  applicable  disposition  or 
deconsolidation.  Because  a  loss  that  is 
reattributed  under  S  1.1502-20(g)  would 
be  reflected  in  the  basis  of  subsidiary 
stock  immediately  before  a  disposition, 
9  1.1502-20(g)  is  revised  to  prevent 
circularity. 

Comments  also  requested  clarification 
of  the  "other  relevant  items"  included  in 
determining  duplicated  loss  and  of  the 
proper  treatment  of  disparities  between 
the  basis  of  interests  in  passthrough 
entities  and  the  assets  of  those  entities. 
Because  these  issues  are  common  to 
other  Code  provisions,  such  as  sections 
338  and  382  (h),  their  resolution  is 
deferred  until  guidance  is  developed 
under  those  provisions. 

4.  Amendments  to  Section  1.1502-20  (d) 

Section  1.1502-20(d)  provides  that 
S  1.1502-20  may  apply  4o  any  property 
the  basis  of  which  is  determined  by 
reference  to  the  basis  of  a  subsidiary's 
stock.  Example  1  of  proposed  5  1.1502- 
20(d)(2)  described  the  consequences  of  a 
tax-free  reorganization  under  section 
368(a)(1)(B)  in  which  a  subsidiary  leaves 
one  consolidated  group  and  joins 
another.  The  example  concluded  that 
the  transaction  caused  a 
deconsolidation  of  the  subsidiary  and 
therefore  required  a  basis  reduction 
under  S  1.1502-20(b)  immediately  before 
the  subsidiary  left  the  transferor  group. 
Comments  argued  that  basis  reduction 
in  this  circumstance  was  inconsistent 
with  the  principles  of  {  1.1502-20(b) 
because  the  subsidiary's  stock 
continued  to  be  held  after  the 
transaction  by  members  of  a 
consolidated  group  of  which  the 
subsidiary  was  a  member. 

The  proposed  Example  1  has  been 
modified  to  reflect  these  comments. 
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Under  the  Tinal  rt  gulations,  because  the 
subsidiary's  stoclTremains  subject  to 
§  1.1502-20,  the  siock  is  not 
deconsolidated  and  the  transferee 
group's  basis  in  tlie  stock  is  determined 
without  taking  into  account  the  basis 
reduction  under  9  l.lS02-20(b]. 
However,  under  9ie  successor  rule  of 
§  1.1502-20(d).  wkich  applies  to  the 
extent  necessary  lo  effectuate  the 
purposes  of  §  1.1302-20,  the  transferor 
group  must  reduce  to  fair  market  value 
the  basis  of  the  slock  received  in  the 
reorganization.  T^e  successor  rule 
applies  to  the  stotk  received  by  the 
transferor  group  I  ecause  the  group 
otherwise  would  }e  able  to  convert  its 
disallowed  loss  oi  the  subsidiary  stock 
to  an  allowed  losii  on  the  stock  of  a 
nonmember  recei  /ed  in  the  transaction. 


requiring  that  the 
construed  in  a  ma 


5.  Amendments  U  Section  1.1502-20(e) 

a.  Substantive  Ap  plication  of  Rules 

The  purpose  of  §  1.1502-20{e),  to 
prevent  avoidanc ;  transactions,  is 
clarified  by  addir  ;  an  express  provision 
rules  of  5  1.1502-20  be 
mner  that  is  consistent 
with  and  reasonably  carries  out  their 
purposes.  If  a  taxbayer  acts  with  a  view 
to  avoid  the  effect  of  the  rules  of 
§  1.1502-20,  adjustments  will  be  made 
as  necessary  to  cfrry  out  their  purposes. 
Examples  are  added  to  illustrate  the 
application  of  this  provision. 

b.  Scope  of  Stuffiig  Transactions 

The  anti-stuffing  rule  of  the  proposed 
regulations  is  retained  and  clarified  in 
the  final  regulations.  Because  section 
267(f)  permits  basis  to  be  shifted  within 
consolidated  groins  through  deferred 
intercompany  traisactions.  comments 
noted  that  transactions  subject  to 
section  267(f)  sholild,  where  appropriate, 
be  treated  as  stuffing  transactions.  The 
final  regulations  add  an  example  to 
illustrate  the  application  of  paragraph 
(e)  to  transaction^  under  section  267(f). 

In  addition,  amendments  have  been 
made  to  the  proposed  anti-stuffing  rule 
to  clarify  its  application  to  any  transfer 
with  a  view  to  av  >iding  the 
disallowance  of  liiss,  reduction  of  basis, 
or  the  recognition!  of  gain.  As  amended, 
the  rule  applies  without  regard  to  which 
member  of  the  gr(  up  is  the  transferee. 

6.  Amendments  tc  Section  1.1502-20(f) 

a.  E&P  Effects  of  Basis  Reductions 

Comments  sugj  ested  that  the 
determination  of  I  i&P  under  proposed 
§  1.1502-20(f)  wai  unclear  in  certain 
cases.  For  examp  e,  if  the  common 
parent  owns  stoc  ;  of  a  first  tier 
subsidiary  and  th  i  basis  of  the  stock  is 
reduced  under  §  1 .1502-20(b).  the 
proposed  regulations  are  unclear  as  to 
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whether  the  common  parent's  E&P  must 
be  reduced  to  reflect  the  basis 
adjustment. 

The  final  regulations  amend  \  1502- 
20(f]  to  clarify  that  any  amount  by  which 
basis  is  reduced  is  treated  for  E&P 
purposes  as  a  loss  arising  and  absorbed 
by  the  subsidiary  in  the  taxable  year  of 
the  basis  reduction.  Thus,  in  the 
example  above,  the  common  parent's 
E&P  would  be  reduced  to  reflect  a  basis 
reduction.  The  final  regulations  also 
clarify  that  deconsolidation  of  a  share  is 
treated  as  a  disposition  of  the  share  for 
purposes  of  determining  when 
investment  adjustments  are  made  and 
E&P  is  determined  with  respect  to  the 
share. 

b.  Basis  Reduction  Account 

Before  1988,  a  deconsolidation  caused 
the  basis  of  subsidiary  stock  to  be 
reduced  by  an  amount  equal  to  the 
stock's  net  positive  investment 
adjustments.  See  §  1.1502-32(g).  This 
reduction  prevented  dividend  stripping 
of  consolidated  E&P  in  separate  return 
years  after  the  deconsolidation.  It  was 
replaced  by  §  1.1502-32T{a).  which 
establishes  a  "basis  reduction  account" 
for  any  deconsolidated  subsidiary's 
stock  retained  by  the  group.  Under 
§  1.1502-32T(a),  basis  is  reduced  by 
dividend  distributions  to  the  extent  of 
the  balance  in  the  account.  Although 
distributions  following  deconsolidation 
reduce  both  the  account  and  stock  basis 
(to  the  extent  of  the  account),  S  1.1502- 
20(f)  treats  any  basis  reduction  in 
connection  with  a  deconsolidation 
under  the  loss  disallowance  rules  as  not 
reducing  the  account.  One  comment 
argued  that  the  account  should  be 
reduced  because  the  basis  reduction 
reverses  the  net  positive  adjustments 
reflected  in  the  account. 

The  final  regulations  retain  the  basis 
reduction  account  rule  for  the  proposed 
regulations.  Section  1.1502-20  disallows 
loss  and  reduces  basis  attributable  to 
recognized  built-in  gain.  Dividend 
stripping  should  not  be  a  mechanism  for 
avoiding  the  loss  disallowance  rules 
where  the  E&P  is  attributable  to  the 
recognition  of  built-in  gain  during 
consolidated  return  years. 

c.  Tiering  Up  of  Disallowed  Loss 

Loss  disallowed  under  S  1.1502-20 
results  in  negative  investment 
adjustments,  to  the  same  extent  as  if  the 
loss  had  been  allowed,  to  eliminate 
higher  tier  basis  attributable  to  built-in 
gain  or  duplication.  Comments  argued 
that  tiering  up  of  disallowed  loss  may 
produce  incorrect  results,  for  example, 
by  producing  an  ELA  for  one  member 
that  cannot  be  netted  with  another 


member's  disallowed  loss  with  respect 
to  stock  of  the  same  subsidiary. 

The  proposed  regulations  have  not 
been  modified  to  reflect  these 
comments.  To  the  extent  that  stock 
basis  is  increased  because  of  the 
recognition  of  built-in  gain,  the  basis  of 
stock  of  higher  tier  members  is  also 
increased  under  the  investment 
adjustment  system  and  may  prevent  an 
ELA  that  would  have  existed  otherwise 
If  the  increase  results  in  a  disallowed 
loss  on  the  disposition  of  stock  of  a 
lower  tier  subsidiary,  there  should  be  a 
corresponding  decrease  in  the  basis  of 
stock  of  higher  tier  subsidiaries.  If 
tiering  up  the  disallowed  loss  results  in 
an  ELA  with  respect  to  higher  tiers,  the 
ELA  is  appropriate  because  it  results 
from  eliminating  the  effects  of  the 
recognized  built-in  gain. 

7.  Amendments  to  Section  1.1502-20(g) 

a.  Definition  of  Insolvency 

Under  S  1.1502-20(g),  the  common 
parent  of  a  group  is  permitted  to 
reattribute  to  itself  certain  losses  of  a 
subsidiary  when  a  loss  on  the 
subsidiary's  stock  is  disallowed. 
Because  circumvention  of  General 
Utilities  repeal  would  be  possible  if 
losses  borne  by  creditors  of  the 
subsidiary  (rather  than  by  the  group) 
could  be  reattributed  to  the  common 
parent,  the  proposed  rules  limit 
reattribution  from  insolvent 
subsidiaries. 

If  a  subsidiary  borrows  funds  directly, 
its  losses  may  be  borne  by  its  direct 
creditors  regardless  of  the  solvency  of 
higher  tier  members  of  the  group.  On  the 
other  hand,  if  a  higher  tier  member 
borrows  funds  that  are  contributed  to  a 
subsidiary,  the  subsidiary's  loss  of  the 
funds  may  be  borne  by  creditors  of  the 
higher  tier  member  even  though  the 
subsidiary  is  itself  solvent  (because  it 
incurred  no  debt). 

Because  the  proposed  regulations 
measured  insolvency  by  taking  into 
account  all  higher  tier  subsidiaries, 
groups  would  have  been  able  to 
reattribute  losses  borne  by  creditors 
merely  because  of  the  presence  of 
solvent  higher  tier  subsidiaries.  To 
prevent  the  reattribution  of  losses  that 
are  in  fact  borne  by  creditors,  the 
proposed  regulations  are  amended  to 
determine  insolvency  by  taking  into 
account  only  the  sum  of  the  separate 
insolvencies  of  the  reattributing 
subsidiary  and  those  higher  tier 
subsidiaries  that  are  insolvent.  Special 
rules  are  provided  for  preferred  stock 
and  intercompany  liabilities. 

Under  the  proposed  regulations, 
insolvency  was  defined  as  the  excess  of 
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a  subsidiary's  liabilities  over  the  fair 
market  value  of  the  subsidiary's  assets. 
Comments  suggested  that  alternative 
insolvency  measurements  should  be 
available.  For  example,  they  suggested 
that  insolvency  be  measured  as  either — 

(i)  The  excess  of  the  subsidiary's 
liabilities  over  the  greater  of  [A]  the  fair 
market  value  of  its  assets,  or  [B]  the 
adjusted  basis  of  its  assets;  or 

(ii)  The  lesser  of  (^4)  the  subsidiary's 
insolvency,  or  [B)  the  sum  of  its 
adjustments  for  extraordinary  gain 
dispositions  and  positive  investment 
adjustments. 

These  suggestions  are  not  adopted  in 
the  fmal  regulations.  Measuring 
insolvency  by  reference  to  the  basis 
rather  than  the  value  of  assets  would 
introduce  such  problems  as  the  proper 
treatment  of  built-in  loss  assets  and  loss 
carryovers  from  pre-acquisition  years, 
disparities  between  the  stock  and  asset 
basis  of  lower  tier  subsidiaries, 
duplication  of  basis  if  the  stock  and 
securities  of  lower  tier  subsidiaries  are 
taken  into  account  as  well  as  their 
assets,  and  allocation  of  basis  to 
minority  stock  ownership.  Insolvency 
could  not  be  measured  by  reference  to 
extraordinary  gain  dispositions  and 
positive  investment  adjustments 
because  there  is  no  relationship 
between  insolvency  and  these  factors. 

b.  Availability  of  Reattribution 

Under  the  proposed  regulations, 
reattribution  of  losses  is  available  to  the 
extent  loss  is  disallowed  but  not  to  the 
extent  basis  is  reduced  in 
deconsolidation.  Comments  requested 
that  reattribution  also  be  permitted  in 
connection  with  deconsolidations  (or,  if 
not  at  the  time  of  deconsolidation,  when 
the  deconsolidated  subsidiary's  stock  is 
sold  by  the  group). 

The  Hnal  regulations  do  not  extend 
the  availability  of  reattribution  to 
deconsolidation  because  permitting  such 
reattribution  would  permit  the  transfer 
of  attributes  without  an  arm's-length 
transaction  to  protect  against 
mismeasurement  of  the  amount  of  loss. 
Permitting  reattribution  at  the  time 
deconsolidated  stock  is  ultimately  sold 
by  the  group  would  permit  the  transfer 
to  the  group  of  losses  incurred  after  the 
subsidiary  began  filing  separate  returns. 

The  final  regulations  also  clarify  that 
reattribution  is  available  only  to  the 
extent  loss  would  be  disallowed 
following  the  application  of  S  1.1502- 
20(c)  (regardless  of  whether  the 
statement  required  by  §  1.1502-20(c)(3) 
is  filed).  Moreover,  the  amount  of  loss 
that  would  be  disallowed  and  the  losses 
that  may  be  reattributed  are  determined 
immediately  after  the  disposition,  but 


the  reattribution  is  deemed  to  be  made 
immediately  before  the  disposition. 

c.  Applicability  of  Section  382  and  SRLY 
Following  Reattribution 

Comments  requested  clariHcation  as 
to  the  application  of  section  382  and  the 
SRLY  rules  to  losses  that  are 
reattributed  under  S  1.1502-20(g).  The 
proposed  regulations  provided  that  the 
common  parent  succeeds  to  the 
reattributed  losses  as  if  the  losses  were 
succeeded  to  in  a  transaction  described 
in  section  381(a). 

First,  comments  asked  whether 
reattributed  SRLY  losses  retain  their 
character  as  SRLY  losses.  It  is  clear 
under  §  1.1502-l(f)  that  SRLY  losses  of  a 
predecessor  of  the  common  parent 
retain  their  character  as  SRLY  losses 
following  a  transaction  described  in 
section  381(a).  See,  e.g-..  Rev.  Rul.  75-378, 
1975-2  C.B.  355.  Under  §  1.1502-20(g). 
the  subsidiary  whose  losses  are 
reattributed  is  treated  as  a  predecessor 
whose  reattributed  losses  are  succeeded 
to  by  the  common  parent  in  a 
transaction  described  in  section  381(a). 
Proposed  Example  3  of  {  1.1502-20(g)(4] 
has  been  clarified  to  show  that 
reattributed  SRLY  losses  retain  their 
character  as  SRLY  losses.  The  SRLY 
limitation  applicable  to  reattributed 
losses  is  based  on  the  contribution  of 
the  common  parent  to  the  consolidated 
taxable  income  of  the  group. 

Second,  comments  inquired  as  to  the 
application  of  proposed  S  1-1502-91 
through  S  1.1502-99  to  reattributed 
losses.  Clarification  will  be  provided  in 
connection  with  finalizing  proposed 
§  1.1502-91  through  {  1.1502-99  and 
proposed  S  1.1502-21.  For  example,  it  is 
anticipated  that  S  1.1502-95  will  be 
modified  to  provide  that  the  common 
parent  will  be  permitted  to  elect  to 
retain  all  or  any  part  of  a  section  382 
limitation  that  applies  to  reattributed 
SRLY  losses. 

d.  Contingent  Reattribution  of  Loss 

Comments  requested  that  the 
provisions  permitting  reattribution  of 
loss  be  expanded  to  permit  certain 
adjustments  to  the  reattribution  based 
on  subsequent  events,  for  example,  the 
redetermination  of  the  amount  of  loss 
available  for  reattribution  on  a 
subsequent  audit. 

The  final  regulations  do  not  adopt  the 
suggested  amendments.  The  rules 
already  provide  significant  flexibility  in 
identifying  the  losses  to  be  reattributed. 
Because  the  group  and  the  member 
whose  losses  are  reattributed  may  be 
under  the  control  of  separate  taxpayers 
following  the  disposition  or  file  returns 
in  different  Service  Centers,  it  would  be 
administratively  burdensome  for  the 


Service  to  coordinate  subsequent 
adjustments. 

8.  Amendments  to  Section  1.1502-20(h) 

a.  Application  of  Section  1.1502-2(1T 

Under  the  proposed  regulations, 
taxpayers  may  elect  to  apply  S  1.1502-20 
to  dispositions  on  or  after  November  19, 

1990  rather  than  the  general  February  1, 

1991  effective  date  of  i  1.1502-20. 
Comments  requested  that,  because  of 
the  burdens  associated  with  tracing 
under  {  1.337(d)-l,  the  attractiveness 
under  proposed  §  1.1502-20  and 

9  1.1502-20T  of  netting  of  gain  and  loss 
and  reattributing  disallowed  losses,  and 
the  diTficulty  of  determining  whether 
worthlessness  has  occiured  before  or 
after  a  particular  date,  groups  be 
permitted  to  elect  to  apply  the  rules  of 
proposed  S  1.1502-20  for  dispositions 
before  November  19, 1990.  Comments 
also  urged  that  groups  be  permitted  to 
rely,  in  appropriate  cases,  on  the  rules 
under  {  1.1502-20T.  which  were 
retroactively  withdrawn  on  November 
19, 1990. 

Failure  to  permit  taxpayers  that 
entered  into  transactions  to  which 
S  1.1502-20T  apphed  by  its  terms  to 
continue  to  rely  on  that  section  was  an 
oversight.  Because  taxpayers,  in  reliance 
on  its  provisions,  may  have  completed 
transactions  following  the  issuance  of 
S  1.1502-20T  (or  entered  into  binding 
contracts  following  the  issuance  of 
S  1.1502-20T  which  closed  after  it  was 
withdrawn  and  while  either  S  1.337(d)-2 
or  §  1.1502-20  was  effective),  those 
temporary  regulations  are  made 
available  for  stock  dispositions  on  or 
after  March  9, 1990  and  before 
November  19, 1990  (as  well  as  to 
subsequent  dispositions  pursuant  to 
contracts  that  were  binding  on 
November  19, 1990),  provided  the 
taxpayer  certifies  that  it  is  applying 
§  1.15O2-20T  to  all  dispositions  of 
subsidiary  stock  occurring  during  that 
period.  The  taxpayer  may  not  withdraw 
the  certification.  Because  taxpayers 
were  notified  on  November  19, 1990  of 
the  withdrawal  of  S  1.1502-20T, 
however^  §  1.1502-20T  may  not  be 
apphed  to  dispositions  on  and  after  that 
date  (other  than  dispdsitions  pursuant  to 
a  contract  binding  on  that  date). 

Although  comments  requested  that 
groups  be  permitted  to  elect  to  apply 
proposed  S  1.1502-20  for  dispositions 
before  November  19, 1990,  this  election 
has  not  been  provided. 

b.  Binding  Contracts  Generally 

Comments  asked  that  the  binding 
contract  rule  be  expanded  to  include 
letters  of  intent  or  some  form  of 
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"substantial  activity"  indicating  an 
intention  to  proceed  with  a  transaction. 
Other  comments  Requested  the  abihty  to 
modify  contracts  tin  certain  respects 
without  losing  th#  benefit  of  the  binding 
contract  rule.  No  amendments  have 
been  adopted  in  Oils  regard. 

The  purpose  ofl binding  contract  and 
similar  rules  is  toj  permit  transactions  to 
be  taxed  under  t}|e  rules  diat  may  have 
been  taken  into  account  in  determining 
the  irrevocable  tgrms  of  the  transaction. 
The  factual  and  l^al  issues  relevant  to 
the  determination  of  whether  a  contract 
is  binding  are  no^  unique  to  these 
regulations,  and.  Bccordingly,  no 
guidance  is  provided  in  these 
regulations. 

c.  Reasonable  Reliance  on  Proposed 
Section  1.15 


lat  taxpayers  have 
on  the  provisions  of 

20  and  are  adversely 

lendments  adopted  as 
1.1502-20,  requests 

to  the  Service  for 

n  7805(b). 


To  the  extent 
relied  in  good  fail 
proposed  $1.1! 
affected  by  the  ai 
part  of  fmalizing 
may  be  submittj 
relief  under  secti^ 

d.  Effective  Date^ 

Final  §  1.1502-20  generally  applies 
with  respect  to  dispositions  and 
deconsolidations  occurring  on  or  after 
February  1. 1991.  However,  taxpayers 
may  elect  to  apply  (  1.1502-20  to 
dispositions  and  deconsolidations 
occurring  on  or  alter  November  19, 1990. 

F.  Amendment  and  Adoptioo  of  SectioD 
1.337(d>-2 

After  full  consiqeration  of  the 
comments  and  th^  statements  made  at 
the  public  hearing,  proposed  5  1.337{d>-2 
is  amended  and  ^opted  as  a  Bnal 
regulation,  superceding  {  1.337(d)-2T  as 
of  November  19.  t990.  Section 
S  1.337(d>-2  provides  a  window  period 
in  which  the  rules  of  J  I.337(d}-1  are 
carried  forward  apd  more  broadly 
applied.  The  purpiose  of  this  window 
period  was  to  allpw  groups  to  complete 
transactions  initiated  on  or  before 
November  19, 19i). 

Final  S  1.337(d>-2  generally  applies 
with  respect  to  diJBpositions  and 
deconsolidations  bccurring  on  or  after 
November  19, 1990  and  before  February 
1. 1991  (the  effective  date  of  S  1.150^- 
20).  However,  a  group  may  apply 
9  1.337(d)-2  (c)  to  establish  that  loss  is 
not  attributable  ti  >  the  recognition  of 
built-in  gain  only  if  the  group's  entire 
equity  interest  in  the  subsidiary  is 
disposed  of  to  unrelated  persons  before 
February  1. 1991.  [Thus,  S  1.337(d}-2  (c) 
does  not  apply  if  bnly  a  portion  of  the 
stock  held  by  theigroup  is  disposed  of, 
or  if  the  stock  is  ^Id  to  a  related  person. 


Many  of  the  amendments  to 
1 1.337{d}-2  conform  to  the  amendments 
to  1 1.1602-20.  described  in  paragraph  E. 
above.  To  eliminate  duplication,  many 
of  the  provisions  of  i  1.337(d)-2  have 
been  replaced  by  crossreferences  to 
similar  provisions  of  5  5  1.337(d)-l  and 
S  1.1502-2a  To  facilUate  this 
crossreferencing,  the  facts  of  Examples  1 
and  2  of  5  1.1502-20(b)  have  been 
modified  so  that  they  apply  to  both 
S  1.1502-20  and  S  L337{d)-1.  No 
substantive  change  is  intended  by  these 
amendments. 

To  the  extent  that  taxpayers  have 
relied  in  good  faith  on  the  provisions  of 
S  l-337(d}-2T  and  are  adversely  affected 
by  the  amendments  adopted  as  part  of 
finalizing  S  1.337(d)-2,  requests  may  be 
submitted  to  the  Service  for  relief  under 
section  7805(b). 

1.  Dispositions  to  Related  Parties 

In  order  to  be  able  to  use  tracing  to 
prove  that  stock  loss  during  the  window 
period  is  not  attributable  to  recognized 
built-in  gain,  the  group  must  dispose  of 
the  subsidiary's  stock  to  an  unrelated 
person.  Many  comments  criticized  this 
requirement,  and  asked  that  groups  be 
permitted  worthless  stock  loss  and  loss 
on  liquidating  distributions  of  lower  tier 
stock  {e.g^  liquidations  under  section 
367  to  a  foreign  parent  corporation). 

ReUef  has  been  extended  to  worthless 
stock  losses  but  not  to  liquidations.  The 
purpose  of  the  unrelated  person 
requirement  is  to  limit  the  availability  of 
tracing  to  cases  in  which  there  was  a 
meaningful  disposition  of  the  subsidiary 
during  the  window  period.  Because 
worthless  stock  loss  is  difflcult  to 
establish  and  is  the  product  of 
involuntary  events,  the  Treasury 
Department  and  the  Service  determined 
that  relaxation  of  the  related  party 
requirement  with  respect  to 
worthlessness  of  subsidiary  stock  was 
warranted.  In  contrast  liquidation  of 
subsidiary  stock  merely  rearranges 
assets  among  related  entitles.  The 
availability  of  tracing  therefore  is  not 
extended  to  liquidations. 

Although  some  comments  argued  that 
special  considerations  were  raised  as  to 
the  application  of  General  Utilities 
repeal  to  section  367(e)(2)  [i.e,. 
liquidating  distributions  by  a  domestic 
parent  of  stock  of  domestic  subsidiaries 
to  a  foreign  higher  tier  corporation),  the 
Treasury  Department  and  the  Service 
determined  that  section  387  presents  no 
special  General  Utilities  repeal 
considerations  that  warrant  preferential 
treatment  for  liquidations  subject  to  that 
provision. 


2.  Measurement  of  Built-in  Cain 

Built-in  gain  is  defmed  under 
proposed  S  1.337(d)-2(c)(2)  as  gain 
attributable,  directly  or  indirectly,  in 
whole  or  In  part  to  any  excess  of  value 
over  basis  attributable  to  a  separate 
return  year  (as  deHned  in  §  1.1502-l(e)) 
with  respect  to  the  consolidated  group 
(or  prior  consolidated  group). 

Comments  argued  that  built-in  gain 
should  be  limited  to  appreciation 
attributable  to  a  separate  return 
limitation  year  (as  defmed  in  S  1.1502-1) 
rather  than  to  a  separate  return  year. 
This  limitation  would  exempt 
appreciation  arising  after  a  subsidiary 
joins  a  group  but  before  the  group 
becomes  a  consolidated  group.  The 
comments  argued  that  stock  loss  should 
not  be  disallowed  with  respect  to  such 
gain  because  it  is  not  reflected  in  the 
subsidiary's  stock  basis  before  the 
assets  are  disposed  of. 

To  resolve  the  issues  arising  under  the 
proposed  defmition  of  built-in  gain  and 
conform  the  definition  to  S  1.1502-20(c). 
the  defmition  is  amended.  Under  the 
amended  provisions,  built-in  gain  is 
deHned  by  referring  to  appreciation  that 
is  reflected,  before  the  disposition  of  the 
asset,  in  the  basis  of  the  share,  directly 
or  indirectly,  after  applying  section 
1503(e)  and  other  applicable  provisions 
of  the  Code  and  reguilations. 
Accordingly,  appreciation  arising  in 
separate  return  years  is  not  treated  as 
built-in  gain  unless  it  is  reflected  in 
stock  basis  before  the  disposition  of  the 
asset 

The  amendment  also  addresses 
additional  problems  raised  by  the 
proposed  and  temporary  regulations.  For 
example,  if  a  built-in  gain  asset  of  a 
corporation  is  exchanged  in  a 
nonrecognition  transaction  after  the 
corporation  becomes  a  member  of  a 
consolidated  group,  the  proposed 
regulations  are  unclear  as  to  whether 
gain  on  the  asset  acquired  in  the 
exchange  is  built-in  gain,  because  the 
asset  was  not  held  by  the  subsidiary 
when  it  became  a  member  of  the 
consolidated  group.  Under  the 
amendment  the  gain  is  built-in  gain,  and 
the  disposition  of  the  asset  acquired  in 
the  exchange  results  in  disallowance  of 
loss  on  the  sale  of  the  subsidiary's  stock. 
Guidance  as  to  when  appreciation  is 
considered  to  be  reflected  in  basis  is 
contained  in  %  1.1502-20(c)(2)  and 
S  1.1502-20(e). 

Although  S  1.337(d)-2(c)  confirms  that 
a  subsidiary's  built-in  gain  and  built-in 
loss  may  be  netted,  comments  also 
questioned  whether  built-in  gain 
recognized  by  one  subsidiary  may  be 
netted  with  built-in  loss  recognized  by 
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another  subsidiary  in  the  same  chain. 
Because  the  principles  of  the  regulations 
authorize  netting  where  stock  reflects  or 
fails  to  reflect  both  amounts,  no 
amendments  are  needed  in  this  regard. 

3.  Effective  Dates 

Comments  argued  that  requiring 
tracing  for  pre-Notice  87-14  basis  is  an 
invalid  retroactive  denial  of  loss,  and 
that  the  administrative  burdens  of 
tracing  investment  adjustments  back  to 
1966  are  unreasonable.  Other  comments 
argued  that  subsidiaries  becoming 
members  of  consolidated  groups  before 
January  7, 1987  should  not  be  subject  to 
tracing  during  the  window  period.  These 
latter  comments  argued  that  neither 
Notice  87-14  nor  §  1.1502-20T  put  these 
subsidiaries  on  notice  that  they  would 
be  subject  to  tracing  or  to  loss 
disallowance  because  the  regulations 
were  withdrawn,  and  taxpayers  are 
entitled  to  notice  before  application  of 
the  loss  disallowance  rules. 

The  window  period  tracing  rule  was 
adopted  in  response  to  taxpayer 
comments,  and  taxpayers  therefore  had 
adequate  notice.  Applying  tracing  to  all 
subsidiaries  during  the  window  period  is 
consistent  with  the  decision,  explained 
in  the  November  1990  Preamble,  not  to 
grandfather  pre-1987  subsidiaries  from 
the  application  of  §  1.1502-20. 

For  the  reasons  described  in 
paragraph  E.8.a.,  above,  the  effective 
date  of  §  1.337(d)-2  provides  that 
§  1.1502-20T  (which  was  withdrawn  by 
T.D.  8319)  may  be  applied  to  certain 
dispositions  occurring  on  or  after 
November  19, 1990  pursuant  to  contracts 
that  were  binding  on  November  19, 1990. 

G.  Amendments  to  Section  1.337(d)-l 

Section  I.337(d}-1  applies  to  stock  of 
corporations  that  became  members  of  a 
group  after  January  6, 1987,  if  the  stock 
is  disposed  of  and  neither  §  1.337(d)-2 
nor  S  1.1502-20  apply  with  respect  to  the 
disposition.  Stock  loss  is  disallowed 
except  to  the  extent  the  group 
establishes  the  loss  is  not  attributable  to 
recognized  built-in  gain  on  the 
disposition  of  an  asset.  Section  1.337(d)- 
1  is  described  in  the  March  1990  and 
November  1990  Preambles. 

Although  §  1.337(d)-l,  as  finalized, 
confirms  that  a  subsidiary's  built-in  gain 
and  built-in  loss  may  be  netted, 
comments  questioned  whether  built-in 
gain  recognized  by  one  subsidiary  may 
be  netted  with  built-in  loss  recognized 
by  another  subsidiary  in  the  same  chain. 
Because  the  regulations  authorize 
netting  where  stock  reflects  or  fails  to 
reflect  both  amounts,  no  amendments 
are  needed  to  permit  this  result. 

Certain  amendments  have  been  made 
to  S  1.337(d)-l(a)  to  conform  to  the 


amendments  to  S  1.1502-20.  These 
amendments  are  described  in  paragraph 
E,  above. 

For  the  reasons  described  in 
paragraph  E.8.a,  above  the  elective 
date  of  §  1.337(d)-l  is  amended  to 
provide  that  §  1.1502-20T  (which  was 
withdrawn  by  T.D.  8319)  may  be  applied 
to  dispositions  occurring  before 
November  19, 1990  (and  for  certain 
subsequent  dispositions  pursuant  to 
contracts  that  were  binding  on 
November  19. 1990). 

Comments  requested  a  binding 
contract  rule  for  agreements  entered 
into  on  or  after  March  9, 1990,  and 
before  November  19, 1990,  in  order  to 
remain  subject  to  {  1.337(d)-l.  Groups 
may  want  to  apply  {  1.337(d)-l  rather 
than  S  1.337(d]^2  because  of  the 
requirement  under  S  1.337(d)-2(c)  that 
the  group's  entire  equity  interest  in  a 
subsidiary  be  disposed  of  before  the 
effective  date  of  9  1.1502-20,  and 
because  of  the  deconsolidation 
limitations  of  S  1.337(d}-2(b).  The  final 
regulations  do  not  expand  the  binding 
contract  rule  because  taxpayers  entering 
into  agreements  on  or  after  March  9, 
1990  had  no  reasonable  expectation  of 
an  extension  of  the  S  1.337(d)-l  rules. 

Special  Analyses 

These  final  regulations  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore  a  Regulatory  Impact 
Analysis  is  not  required. 

It  is  hereby  certified  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations. 

It  is  hereby  certified  that  these  rules 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
rules  will  primarily  affect  affiliated 
groups  of  corporations  filing  (or  required 
to  file)  consolidated  returns,  which  tend 
to  be  larger  businesses.  The  rules  will 
not  significantly  alter  the  reporting  or 
recordkeeping  duties  of  small  entities. 
Therefore,  a  final  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is  not 
required. 

Pursuant  to  section  7805(f)  of  the 
Code,  the  notice  of  proposed  rulemaking 
for  the  regulations  was  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
the  impact  of  the  rules  on  small 
business. 

Drafting  Information 

The  project  attorney  is  Mark  S. 
Jennings  of  the  O^ice  of  Assistant  Chief 
Counsel  (Corporate),  Internal  Revenue 
Service.  Other  personnel  of  the  Internal 
Revenue  Service  and  the  Treasury 


Department  also  participated  in  the 
development  of  these  regulations. 

List  of  Subjects  in  28  CFR 

1.261-1  Through  1.280H-1T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

1.336-1  Through  1.383(h)(10)-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements,  Securities. 

1.1501-12  Through  1.1502-100 

Income  taxes. 

Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  removing  the  citation  for 
§  1.337(d)-2T  and  adding  the  following 
citations: 

Authority:  Sec.  7805.  68A  Stat.  917:  26 
U.S.C.  7805  *  *  *  5  1.337(d)-2  also  issued 
under  26  U.S.C.  337(d)  *  *  *  S  1.1502-19  also 
issued  under  26  U.S.C.  1502  *  *  *  J  1.1502-20 
also  issued  under  26  U.S.C.  337(d)  and  1502. 

Par.  2.  Section  1.267(f)-3T  is 
redesignated  as  S  1.267(f)-3,  and  is 
revised  to  read  as  follows: 

S  1^7(0-3    Disposition  or 
deconsolidation  of  subsidiary  stock. 

For  purposes  of  applying  section 
267(f)(2)  to  the  sale  or  exchange  of  the 
stock  of  one  member  of  a  consolidated 
group  by  another  member,  see 
§S  1.337(d)-l(a).  1.337(d}-2(a),  and 
1.1502-20{a).  For  purposes  of  this 
section,  the  definitions  in  S  1.1502-1 
apply. 

Par.  3.  Section  1.337(d)-l  is  amended 
by  revising  paragraphs  (a)(3).  (a)(5) 
Example  8,  (b)(3),  (d)(1),  and  (e)(1)  and 
by  adding  a  new  paragraph  (e)(3).  The 
revised  and  added  provisions  read  as 
follows: 

§1.337<d)-1    Transitionai  loss  limitation 
nil*. 

(a)  *  *  * 

(3)  Coordination  with  loss  deferral 
and  other  disallowance  rules.  For 
purposes  of  this  section,  the  rules  of 
S  1.1502-20(a)(3)  apply,  with  appropriate 
adjustments  to  reflect  differences 
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between  the  apphjach  of  this  section 
and  that  of  J  1.1^-20. 

•  «  • 

(5)  •   *   • 

Example  A  Deferred  he$  and  recognized 
gain,  (i)  P  is  the  common  parent  of  a 
consolidated  groups  8  is  a  wholly  owned 
subsidiary  of  P,  an4  T  is  a  wholly  owned 
subsidiary  of  S.  S  purchased  all  of  the  T  stock 
on  February  1. 1987  for  SlOO,  and  T  has  an 
asset  with  a  (msIs  of  $40  and  a  value  of  $100. 
T  sells  the  asset  fol  $100,  recognizing  $80  of 
gain.  Under  the  Invfestment  adjustment 
system,  S's  basis  ii<  the  T  stock  increases 
from  $100  to  $iea  ^  sells  its  T  stock  to  P  for 
$100  in  a  deferred  ifitercompany  transaction, 
recognizing  a  $80  Iqss  that  is  deferred  under 
section  287(f)  and  )  1.1502-13(c).  P 
subsequently  sells  ^11  the  stock  of  T  for  $100 
to  X.  a  memlwr  of  the  same  controlled  group 
(as  defined  in  section  267(f))  as  P  but  not  a 
member  of  the  P  cohsolidated  group. 

(ii)  Under  paragrf  ph  (a)(3)  of  this  section, 
the  application  of  paragraph  (a)(1)  of  this 
section  to  S's  $60  loss  is  deferred,  because  S's 
loss  is  deferred  uncjer  section  287(f)  and 
S  l.lS02-13(c).  AltlWh  P's  sale  of  the  T 
stock  to  X  would  cfuse  S's  deferred  loss  to  l>e 
taken  into  account  iinder  f  l.lS02-13(f)(l)(iii), 
S  1.267(f)-2T(d)(2)  provides  that  the  loss  is 
not  taken  into  accolint  l>ecause  X  is  a 
member  of  the  samfe  controlled  group  as  P 
and  &  Nevertheles|,  under  paragraph  (a)(3) 
of  this  section.  I>ec4use  the  T  stock  ceases  to 
be  owned  by  a  meiaber  of  the  P  consolidated 
group.  S's  deferred  loss  is  eliminated 
immediately  t>efore|  the  sale  and  is  never 
taken  into  account  tinder  section  267(f). 

(iii)  The  facts  ar^  the  same  as  in  (i)  of  this 
Example,  except  that  S  is  liquidated  after  its 
sale  of  the  T  stock  to  P.  but  before  Fs  sale  of 
the  T  stock  to  X.  sition  1^7(f)-2T(d)(2)  and 
§  1.287-lT(c)(6)  and  (7)  provide  that,  because 
S  liquidated  while  pie  T  stock  is  still  o«vned 
by  P,  S's  $80  deferred  loss  is  not  restored  to  S. 
Instead.  P's  basis  iq  the  T  stock  is  increased 
by  the  unrestored  (leferred  loss,  from  $100  to 
$160.  Because  S's  d^erred  loss  is  eliminated 
by  section  287(f)  bafore  the  occurrence  of  any 
of  the  events  described  in  paragraph  (a)(3)  of 
this  section,  no  deferred  loss  remains  to  \» 
disallowed  under  paragraph  (a)(1)  of  this 
section.  However,  #'s  $60  loss  on  its 
disposition  of  the  ij  stock  is  disallowed  under 
paragraph  (a)(1)  of  this  section,  becausa  it  is 
attributable  to  the  Recognition  of  built-in  gain 
by  a  transitional  s4>sidiary  on  the 
disposition  of  an  a^et  after  January  6, 1967. 
•         *         •         J         • 

(b)  •  *  • 

(3)  Coordinatiat)  with  loss  deferral 
and  other  disallMtrance  rules.  For 
purposes  of  this  section,  the  rules  of 
1 1.1502-20(a)(3)  apply,  with  appropriate 
adjustments  to  reflect  differences 
between  the  appi  oach  of  this  section 
andthatof  51.1SQ2-20. 


(d)  Investment\adjustments 
earnings  and  pro  'its — (1) 
purposes  of  detefmining 
adjustments  undfr 
earnings  and  pro  its 


JMI 


and 
In  general.  For 
investment 
1 1.1502-32  and 
under  9  1.1502-33(c) 


with  respect  to  a  member  of  a 
consolidated  group  that  owns  stock  in  a 
subsidiary,  any  deduction  that  is 
disallowed  under  this  section  is  treated 
as  a  loss  arising  and  absorbed  by  the 
member  in  the  tax  year  in  which  the 
disallowance  occurs. 


(e)  Effective  dates — (1)  General  rule. 
This  section  applies  with  respect  to 
dispositions  after  January  6, 1987.  For 
dispositions  on  or  after  November  19, 
1990,  however,  this  section  applies  only 
if  the  stock  was  deconsolidated  (as  that 
term  is  defined  in  8  1.337(d)-2(b)(2)) 
before  November  19. 1990,  and  only  to 
the  extent  the  disposition  is  not  subject 
to  S  1.337(d}-2  or  8  1.1502-2a 

(3)  Application  of§  1.1502-20Tto 
certain  transactions — (i)  In  general  If  a 
group  flies  the  certification  described  in 
paragraph  (e)(3)(ii)  of  this  section,  it 
may  apply  8  1.1502-20T  (as  contained  in 
the  CFR  edition  revised  as  of  April  1. 
1990),  to  all  of  its  members  with  respect 
to  all  dispositions  and  deconsolidations 
by  the  certifying  group  to  which 
9  1.1502-20T  otherwise  applied  by  its 
terms  occurring — 

(A)  On  or  after  March  9, 1990  (but 
only  if  not  pursuant  to  a  binding 
contract  described  in  §  1.337(d}-lT(e)(2) 
(as  contained  in  the  CFR  edition  revised 
as  of  April  1. 1990)  that  was  entered  into 
before  March  9. 1990);  and 

(B)  Before  November  19, 1990  (or 
thereafter,  if  pursuant  to  a  binding 
contract  described  in  8  1.1502-20T(g)(3) 
that  was  entered  into  on  or  after  March 
9, 1990  and  before  November  19, 1990). 

The  certification  under  this  paragraph 
(e)(3)(i)  with  respect  to  the  application 
of  9  1.1502-20T  to  any  transaction 
described  in  this  paragraph  (e)(3)(i)  may 
not  be  withdrawn  and,  if  the 
certification  is  flled.  9  1.1502-20T  must 
be  applied  to  all  such  transactions  on  all 
returns  (including  amended  returns)  on 
which  such  transactions  are  included. 

(ii)  Time  and  manner  of  filing 
certification.  The  certification  described 
in  paragraph  (e](3)(i)  of  this  section  must 
be  made  in  a  separate  statement  entitled 
"[insert  name  and  employer 
identification  number  of  common 
parent]  hereby  certifies  under 
9  1.337(d)-l  (e)(3)  that  the  group  of 
which  it  is  the  common  parent  is 
applying  9  1.1502-20T  to  all  transactions 
to  which  that  section  otherwise  applied 
by  it  terms."  The  statement  must  be 
signed  by  the  common  parent  and  filed 
with  the  group's  income  tax  return  for 
the  taxable  year  of  the  first  disposition 
or  deconsolidation  to  which  the 
certification  applies.  If  the  separate 
statement  required  under  this  paragraph 


(e)(3)  is  to  be  filed  with  a  return  the  due 
date  (including  extensions)  of  which  is 
before  November  16, 1991.  the  statement 
may  be  filed  with  an  amended  return  for 
the  year  of  the  disposition  or 
deconsolidation  that  is  filed  within  180 
days  after  September  13, 1991.  Any 
other  filings  required  under  9 1.1S02- 
20T,  such  as  the  statement  required 
under  8  1.1502-20T(fM5),  may  be  made 
with  the  amended  return,  regardless  of 
whether  9  1.1502-20T  permits  such  filing 
by  amended  return. 

Par.  4.  Section  1.337(d)-2T  is  removed 
as  of  November  19, 1990,  and  new 

8  1.337(d)-2  is  added  to  read  as  follows: 

9l437(d)-2    Lots  Hmitstion  tvindow 
period. 

(a)  Loss  disallowance — (1)  General 
rule.  No  deduction  is  allowed  for  any 
loss  recognized  by  a  member  of  a 
consolidated  group  with  respect  to  the 
disposition  of  stock  of  a  subsidiary, 

(2)  Definitions.  For  purposes  of  this 
section — 

(i)  The  definitions  in  9  1.1502-1  apply. 

(ii)  Disposition  means  any  event  in 
which  gain  or  loss  is  recognized,  in 
whole  or  in  part. 

(3)  Coordination  with  loss  deferral 
and  other  disallowance  rules.  For 
purposes  of  this  section,  the  rules  of 

9  1.1502-20(a)(3)  apply,  with  appropriate 
adjustments  to  reflect  differences 
between  the  approach  of  this  section 
and  that  of  9  1.1502-20. 

(b)  Basis  reduction  on 
deconsolidation  — (1)  General  rule.  If 
the  basis  of  a  member  of  a  consolidated 
group  in  a  share  of  stock  of  a  subsidiary 
exceeds  its  value  immediately  before  a 
deconsolidation  of  the  share,  the  basis 
of  the  share  is  reduced  at  that  time  to  an 
amount  equal  to  its  value.  If  both  a 
disposition  and  a  deconsolidation  occur 
with  respect  to  a  share  in  the  same 
transaction,  paragraph  (a)  of  this  section 
applies  and.  to  the  extent  necessary  to 
effectuate  the  purposes  of  this  section, 
this  paragraph  (b)  applies  following  the 
application  of  paragraph  (a)  of  this 
section. 

(2)  Deconsolidation. 
"Deconsolidation"  means  any  event  that 
causes  a  share  of  stock  of  a  subsidiary 
that  remains  outstanding  to  be  no  longer 
owned  by  a  member  of  any  consolidated 
group  of  which  the  subsidiary  is  also  a 
member. 

(3)  Value.  Value  means  fair  market 
value. 

(4)  Loss  within  2  years  after  basis 
reduction — (i)  In  general.  If  a  share  is 
deconsolidated  and  a  direct  or  indirect 
disposition  of  the  share  occurs  within  2 
years  after  the  date  of  the 
deconsolidation,  a  separate  statement 
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entitled  "«talea>ent'piirattH<l  40 
§  1.337(dhZ|bH^"  •must  be  CM  'twith  the 
tai(payer!«  oetumlor  tiiej^earef 
ditpositioa.  if  tbe  -lai^Myer  fails  to  iile 
the  statement  as  required,  no  deduction 
is  allowed  lor  any  loss  recof^ized  with 
respect  lo4be  dtspovitron.  If  the  BQparate 
statemeolis  re()uirad  to  be  filed . with  a 
return  ihe  due  date  tinoladiag 
extensiona)  of  which  is  befoce  January 
16, 19B1,  or  with  a  retum  due  (iacluding 
extensions)  after  January  15. 1921  but 
filed  before  that  date,  the  statement  may 
■be  filed  wifli  an  amendad  return  for  the 
year  of  Ihe  ffii(position  or  with  the 
taxpayer's  Crst  subsequent  return  the 
due  date  (including  extensionii)  oT  which 
is  after  January  15. 1991.  A  dtaposition 
after  the  2-year  period  described  in  (his 
paragr^h  (b)(4)  that  is  pursuant  to  an 
agreement,  option,  or  other  arrangement 
entered  into  within  the  2-year  period  is 
treated  as  a  disposition  within  the  2- 
year  period  for  purposes  df  this  section. 

iii]  Contents  of  statement.  The 
statement  required  vnder  paragraph 
(b)(4](i)  of  this  section  must  contain — 
■  (A)  The  name  and  employer 
identification  nmrtber  (E.I.N.)  of  the 
subsidiary. 

(B)  The  amount  of  prior  basis 
reduction  whh  respect  to  the  stock  of 
the  subsidiary  under  paragraph  (b)(1)  of 
this  section. 

(C)  The  basis  «f  the  stock  of  the 
subsidiary  immediately  before  the 
disposition. 

(D)  The  amount  realized  on  the 
disposition. 

(£)  Hie  amount  of  the  loss  recognized 
on  the  disposiiian. 

(c)  Allowable  Jess— [1]  AppHcation. 
This  paragraph  (c)  applies  with  respect 
to  stock  of  a  subsidiary  only  if — 

(i)  Before  February  1, 1990.  the 
consolidated  jgroup  either — 

(A)  Disposes  (in  one  or  more 
transactions]  of  its  entire  equity  interest 
in  the  subsidiary  to  persons  not  related 
to  any  member  of  the  censoldiated 
group  within  the  meaning  of  section 
267(b)  or  secUon  707(b)(1)  (substituting 
"10  percent"  for  "SO  percent"  each  place 
that  it  appears);  or 

(B)  Suatauu  a  worthless  stack  loss 
under  section  165(g):  end 

(ii)  A  separate  statement  entitled 
"allowed  loss  under  S  1.337(d)-2(c)"i8 
filed  in  accordance  with  |>aragraph  (c)(3) 
of  this  section. 

42]  General  rule.  Loss  is  not 
disallowed  under  paragraph  :(a)(lf  of 
this  section  and  basis  is  not  reduced 
under  paragraph  (b)(1)  of  this  section  to 
the  extent  the  taxpayer  e^^tablishes  that 
the  loss  or  basis  in  not  arttributable  to 
the  recognition  of  built-in  gain  on  the 
disposition  of  an  asset  (including  stock 
and  securities^.  Less  or  basismajr  be 


attributable  to  the  Tec^nittoo  of  badt-te 
gain  on  the  dispesitien  of  an  asset  by  a 
prior  ffoup.  For  purposes  «f  this  section, 
gain  ceoogBiaed  on  the  disposition  of  .an 
asBOt  is  biiilt-<in  tain  ^  ihe  CKtent 
attributable,  fiiiecdy  vr  indirectly,  is 
whole  or  in  part  to  any  excess  of  vabie 
over  basis  that  is  refktctred.  before  ibe 
disposition  of  the  asset  in  tbe  basis  of 
the  share,  direc^y  ir 'indirectly,  in  ivfaoke 
or  in  part  after  applying  aeclien  1503(e) 
and  other  aiq)liaable:pr»visions  of  the 
Code  and  regulations. 

(3)  Contents  of  statement  and  time  of 
filing.  The  statement  required  under 
paragraph  (c)(l)(ii)  of  this  section  must 
be  filed  with  the  taxpayer's  return  (or 
the  year  of  the  disposition  or 
deconsolidation,  and  must  contain — 

(i)  The  name  and  employer 
identification  number  (EJ.N.)  of  the 
subsidiary. 

(ii)The 'basis  of  the  stock  of  the 
subsidiary  immediately  before  the 
disposition  or  deconsolidation. 

(lit)  The  amount  realized  on  the 
disposition  and  the  amount  of  fair 
market  value  on  the  deconsolidation. 

(iv)  The  amount  of  the  deduction  not 
disallowed  under  paragraph  (a)(1)  of 
this  aeotion  by  reason  of  this  paragraph 
(c)  and  the  amount  of  basis  not  reduced 
under  paragraph  (b)(1)  of  this  section  by 
reason  of  this  paragraph  (o). 

(v)  The  amount  of  loss  disallowed 
under  paragraph  (a)(1)  of  this  eection 
and  the  amount  of  basis  reduced  under 
paragraph  (b)(1)  df  this  section. 

If  the  separate  statement  is  required 
to  be  filed  with  a  retum  the  due  date 
(including  extensions)  of  which  is  before 
January  16. 1991.  or  with  a  return  due 
(including  extensions')  after  January  15. 
1991  but  filed  before  that  date,  the 
statement  may  be  filed  with  an  amended 
retum  for  the  year  of  the  disposition  or 
deconsolidation  or  with  the  taxpayer's 
Rrst  subsequent  return  the  due  date 
(including  extensions)  of  which  is  after 
January  IS.  1991. 

(4)  Example.  The  principles  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section  are  illustrated  by  the  examples 
in  SS  1.337(d)--l(a)  and  l.lS02-20(a) 
(other  than  ExaayilesS.  4.  and  5)  and 
(b),  with  appropriate  adjustments  to 
reflect  differences  between  the 
approach  of  this  section  and  that  of 
§  1.1502-20.  and  by  the  following 
example.  For  purposes  of  the  examples 
in  this  section,  unless  otherwise  stated, 
the  group  files  consolidated  returns  on  a 
calendar  year  basis,  the  facts  set  forth 
the  only  corporate  activity,  and  all  sales 
and  purchases  are  with -unrelated 
buyers  or  sellers.  The  basis  of  each 
asset  is  tbe  same  for  determining 
earnings  4UHi|>rofits  adiustments  and 
taxable  income.  Tax  liability  and  its 


effect  oa>a«ifc»nhie,  and  eaminfs  and 
profits  aa  rtiwepiwitid.  "itevurtiiiem 
ad^ustmeat  .system"  neans  the  rtilesof 
S  S  10102-32  and  1  JlS02-33(c). 

Vxantfite.  Lioss  offsetting  built-in  gain  in  a 
prior ^nrnip.  fi)  1»tMqr»  ad Kk  stock  ofT for 
$50  in  Yeerl.  «nd  T  becomes  a  mMnber  xHf 
the  P  group.  T1«m  2  omels.  Aaaet  1  tim  • 
basis.of  SOD  and  a  value  ofO,  and  aatet  2^188 
a  t>aaiB  of  SO  and  a  value  ofSIO.  T  wM»  aaael 
2  during  Year  3  for  tSO,  andTecogniaea^  3SB 
gain.  Under  the  inveglineat  adjustment 
systein.  Fs  tiasis  in  tlie  T  stock  increaaea  lo 
$100  as  a  result  of  (he  recognillon  of  gain.  Jn 
year  5.  all  of  the  stodi  of  P  is  acquired  by  the 
Pi  group,  and  the  former  members  of  the  P 
group  become  members  of  the  Pi  group.T 
then  sells  asset  1  for  $0.  and  recofinizes  a  SSB 
loas.ttnder  the  investment  adjustment 
system,  fs  basis  tn  the  T  stock  decreases  to 
$50  as  a  resuh  of  the  loss.  Ts  assflts  dedine 
in  value  from  tSO  to  MO.  P  then  sells  all  the 
stock  of  T  for  $40  and  recognises  a  $10  loss. 

(ii]  P's  basis  in  the  T  stock  J«nects  both  T» 
unrecognized  gain  and  unrecognizad loss 
with  respect  to  its  assets.  The  gain  T 
recognizes  on  the  disposition  of  asset  2  is 
built-in  gain  with  respect  to  both  the  Pand 
thePJ  groups  for  purposes  of  paragraph  (cM2) 
of  this  section,  hi  addition,  the  loss  T 
recognizes  on  ttw  disposition  of  asset  2  is 
built-in  loss  with  respect  to  ttie  P  and  Pi 
groups  for  purposes  of  paragraph  (c)(2)  of  this 
section.  T's  recognition  of  tbe  l>uilt-in  loss 
whUe  a  member  of  tbe  PI  group  offsets  the 
effect  OD  T's  stock  basis  of  T's  recognition  of 
the  built-in  gain  while  a  member  of  the  P 
group.  Thus,  P's  $10  loss  on  the  sale  (rf  (he  T 
stock  is  not  attributable  to  the  recognition  of 
built-in  gain,  and  the  loss  is  therefore  not 
disallowed  under  paragraph  (c)(2)  of  this 
section. 

(iii)  The  result  would  be  the  same  if. 
instead  of  having  a  tSO  built-in  loas  in  asaet  2 
when  it  tiecoroesa  member  erf  the  Pfroup.T 
has  a  $50  net  operating  loas  carryover  and 
the  carryover  is  used  by  the  P  group. 

(d)  Successors.  For  purposes  of  this 
section,  the  rules  and  examples  df 

S  1.1502-20(d)  apply,  with  appropriate 
adjustments  to  reflect  differences 
between  the  approach  of  this  section 
and  that  of  f  1.1502-20. 

(e)  Anti-avoidance  rules.  For  purposes 
of  this  section,  the  niles  and  examples 
of  5  1.1502-20(e)  apply,  with  appropriate 
adjustments  to  reflect  differences 
between  the  approach  of  this  section 
and  that  of  S  1.1502-2a 

(f)  Investment  adjustments  and 
earnings  and  profits.  For  purposes  of 
this  section,  the  rules  and  examples  ol 
S  1.1502-20  (f)  apply,  with  appropriate 
adjustments  to  reflect  differences 
between  the  approach  of  this  section 
and  that  of  S  1.1502-20. 

i(g)  Effective  dates— {1]  General  rule. 
Except  as  otherwise  provided  in  this 
paragraph  (g),  this  section  applies  with 
respect  to  dispositions  and 
deconsolidations  on  or  after  November 
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19, 1990,  but  only  to  the  extent  the 
disposition  or  deconsolidation  is  not 
subject  to  §  1.1502-20i  For  this  purpose, 
dispositions  deferred  under  §§  1.1502- 
13, 1.1502-13T.  1.1502  ■14,  and  1.1502-14T 
are  deemed  to  occur  ( t  the  time  the 
deferred  gain  or  loss  i  b  taken  into 
account  unless  the  st(^k  was 
deconsoiidated  before  November  19, 
1990.  If  stock  of  a  sub  lidiary  became 
worthless  during  a  ta:Lable  year 
including  November  1 9, 1990,  the 
disposition  with  resp(  ct  to  the  stock  is 
treated  as  occurring  on  the  date  the 
stock  became  worthU  ss. 

(2)  Binding  contrac  rule.  For  purposes 
of  this  paragraph  (g),  f  a  disposition  or 
deconsolidation  is  pursuant  to  a  binding 
written  contract  entered  info  before 
March  9. 1990,  and  in  continuous  effect 
until  the  disposition  c  r  deconsolidation, 
the  date  the  contract  }ecame  binding  is 
treated  as  the  date  of  the  disposition  or 
deconsolidation. 

(3)  Application  of  §  1.1502-20T  to 
certain  transactions-  -(i)  In  general.  If  a 
group  Files  the  certific  ation  described  in 
paragraph  (g](3)(ii)  of  this  section,  it  may 
apply  §  1.15O2-20T  (a  j  contained  in  the 
CFR  edition  revised  as  of  April  1, 1990), 
to  all  of  its  members  vith  respect  to  all 
dispositions  and  decc  nsolidations  by 
the  certifying  group  t(  which  §  1.1502- 
20T  otherwise  appliei  by  its  terms 
occurring — 

(A)  On  or  after  Mai  ch  9, 1990  (but 
only  if  not  pursuant  ti  t  a  binding 
contract  described  in  §  1.337(d)-lT(e){2) 
(as  contained  in  the  C  FR  edition  revised 
as  of  April  1, 1990)  th  >t  was  entered  into 
before  March  9. 1990)  and 

(B)  Before  Novemb  ;r  19, 1990  (or 
thereafter,  if  pursuan  to  a  binding 
contract  described  in  S  1.1502-20T(g)(3) 
that  was  entered  into  on  or  after  March 
9, 1990  and  before  November  19, 1990). 

The  certification  ur  der  this  paragraph 
(g)(3)(i)  with  respect  lo  the  application 
of  S  1.1502-20T  to  an; '  transaction 
described  in  this  pari  graph  (g)(3](i)  may 
not  be  withdrawn  an  I.  if  the 
certification  is  filed,  '•  1.1502-20T  must 
be  applied  to  all  such  transactions  on  all 
returns  (including  am  ended  returns)  on 
which  such  transactii  ins  are  included. 

(ii)  Time  and  mann  er  of  filing 
certification.  The  cer  ification  described 
in  paragraph  (g)(3)(i]  of  this  section  must 
be  made  in  a  separat  >  statement  entitled 
"[insert  name  and  en  ployer 
identification  numbei  of  common 
parent)  hereby  certifies  under 
§  1.337(d)-2(g)(3)  tha   the  group  of  which 
it  is  the  common  pan  nt  is  applying 
5  1.1502-20T  to  all  triinsactions  to  which 
that  section  otherwise  applied  by  its 
terms."  The  statemer  t  must  be  signed  by 
the  common  parent  and  filed  with  the 
group's  income  tax  r(  turn  for  the 
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taxable  year  of  the  first  disposition  or 
deconsolidation  to  which  the 
certification  applies.  If  the  separate 
statement  required  under  this  paragraph 
(g)(3)  is  to  be  filed  with  a  return  the  due 
date  (including  extensions)  of  which  is 
before  November  16, 1991.  the  statement 
may  be  filed  with  an  amended  return  for 
the  year  of  the  disposition  or 
deconsolidation  that  is  filed  within  180 
days  after  September  13. 1991.  Any 
other  filings  required  under  S  11502- 
20T,  such  as  the  statement  required 
under  §  1.1502-20T(f)(5),  may  be  made 
with  the  amended  return,  regardless  of 
whether  §  1.1502-20T  permits  such  filing 
by  amended  return. 

Par.  5.  Section  1.1502-19  is  amended 
as  follows: 

a.  The  text  of  paragraph  (a)(6)  is 
redesignated  as  paragraph  (a){6)(i); 

b.  A  heading  for  redesignated  (a)(6)(i) 
is  added; 

c.  New  paragraph  (a)(6)(ii)  is  added: 

d.  The  revised  and  added  provisions 
read  as  follows: 

§1.1502-19    Exc«M  losses. 

(a)  •  •  * 

(6)  Election  to  reduce  basis  of  other 
investment — (i)  In  general.  *  *  * 

(ii)  Limitation.  The  basis  of  stock  may 
not  be  reduced  pursuant  to  an  election 
under  S  1.1502-19(a)(6)(i)  to  the  extent 
the  reduction  has  the  effect  of  netting 
gain  or  loss  in  a  manner  that  would  not 
be  permitted  under  §  1.1502-20(a)(4)  and 
1.1502-20(b)(4). 

Par.  6.  New  §  1.1502-20  is  added  to 
read  as  follows: 

§  1.1502-20    Disposition  or 
deconsolidation  of  subsidiary  stock. 

(a)  Loss  disallowance — (1)  General 
rule.  No  deduction  is  allowed  for  any 
loss  recognized  by  a  member  with 
respect  to  the  disposition  of  stock  of  a 
subsidiary. 

(2)  Disposition.  Disposition  means 
any  event  in  which  gain  or  loss  is 
recognized,  in  whole  or  in  part. 

(3)  Coordination  with  loss  deferral 
and  other  disallowance  rules — (i)  In 
general  Loss  with  respect  to  the  stock 
of  a  subsidiary  may  be  deferred  or 
disallowed  under  other  applicable 
provisions  of  the  Code  and  regulations, 
including  section  267(f).  Paragraph  (a)(1) 
of  this  section  does  not  apply  to  loss 
that  is  disallowed  under  any  other 
provision.  If  loss  is  deferred  under  any 
other  provision,  paragraph  (a)(1)  of  this 
section  applies  when  the  loss  is  taken 
into  account.  However,  if  an  overriding 
event  described  in  paragraph  (a)(3)(ii)  of 
this  section  occurs  before  the  deferred 
loss  is  taken  into  account,  paragraph 
(a)(1)  of  this  section  applies  to  the  loss 


immediately  before  the  event  occurs 
even  though  the  loss  may  not  be  taken 
into  account  until  a  later  time.  Any  loss 
not  disallowed  under  paragraph  (a)(1)  of 
this  section  is  subject  to  disallowance  or 
deferral  under  other  applicable 
provisions  of  the  Code  and  regulations. 

(ii)  Overriding  events.  For  purposes  of 
paragraph  (a)(3)(i)  of  this  section,  the 
following  are  overriding  events — 

(A)  The  stock  ceases  to  be  owned  by 
a  member  of  the  consolidated  group; 

(B)  The  stock  is  cancelled  or 
redeemed  (regardless  of  whether  it  is 
retired  or  held  as  treasury  stock);  or 

(C)  The  stock  is  disposed  of  within  the 
meaning  of  §  1.1502-19(b)(2)  (other  than 
§  1.1502-19(b)(2)(ii)). 

(4)  Netting.  Paragraph  (a)  (1)  of  this 
section  does  not  apply  to  loss  with 
respect  to  the  disposition  of  stock  of  a 
subsidiary,  to  the  extent  that,  as  a 
consequence  of  the  same  plan  or 
arrangement,  gain  is  taken  into  account 
by  members  with  respect  to  stock  of  the 
same  subsidiary  having  the  same 
material  terms.  If  the  gain  to  which  this 
paragraph  (a)(4)  applies  is  less  than  the 
amount  of  the  loss  with  respect  to  the 
disposition  of  the  subsidiary's  stock,  the 
gain  is  applied  to  offset  losswith  respect 
to  each  share  disposed  of  as  a 
consequence  of  the  same  plan  or 
arrangement  in  proportion  to  the  amount 
of  the  loss  deduction  that  would  have 
been  disallowed  under  paragraph  (a)(1) 
of  this  section  with  respect  to  such  share 
before  the  application  of  this  paragraph 
(a)(4).  If  the  same  item  of  gain  could  be 
taken  into  account  more  than  once  in 
limiting  the  application  of  paragraphs 
(a)(1)  and  (b)(1)  of  this  section,  the  item 
is  taken  into  account  only'once.  See 

§  1.1502-19(a)(6){ii)  for  limits  on  the 
reduction  of  basis  pursuant  to  an 
election  under  that  section. 

(5)  Examples.  For  purposes  of  the 
examples  in  this  section,  unless 
otherwise  stated,  the  group  files 
consolidated  returns  on  a  calendar  year 
basis,  the  facts  set  forth  the  only 
corporate  activity,  and  all  sales  and 
purchases  are  with  unrelated  buyers  or 
sellers.  The  basis  of  each  asset  is  the 
same  for  determining  earnings  and 
profits  adjustments  and  taxable  income. 
Tax  liability  and  its  effect  on  basis, 
value,  and  earnings  and  profits  are 
disregarded.  "Investment  adjustment 
system"  means  the  rules  of  §§  1.1502-32 
and  1.1502-33(c).  The  principles  of  this 
paragraph  (a)  are  illustrated  by  the 
following  examples. 

Example  1.  Loss  attributable  to  recognized 
built-it  gain.  P  buys  all  the  stock  of  T  for  $100. 
and  T  becomes  a  member  of  the  P  group.  T 
has  an  asset  with  a  basis  of  $0  and  a  value  of 
SlOO.  T  sells  the  asset  for  $100.  Under  the 
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invcninent  a4)uateeBt  «)r»tem.  ^i  bsals  in 
th*  T  fltsok  joaraaaM  to  AZBO.  Five  yeua  later. 
P  mHs  aU  >lbe  Tatook  iarSlflO  and  tecofniis* 
a  loaa  of  Sioa  Uiut«riparasi^ph:(aHX)  sf  itfai* 
seoiioa  <no  dadiuHtgn  i%  atiowad  ta  Pier  tiw 
$100  loM. 

ExanyiJe  Z  Effect  of^xtat-acquiaititut 
appneciotion.  P  buys  all  4he  stock  of  Tior 
$100.  and  T  become*  a  membar  of  tkeP 
group.  Tiias  an  asset  withabaslsttfjOanda 
value  of  $100.  T  sells  the  asset  far  $100. 
Under  the  iavestmeitl  adjustment  ayatem.  Fa 
basis  in  the  T  stock  increases  to  $Ua  T 
reinvests  the  proceeds  of  4he  sale  in  an  asset 
the t  appcecia tes  in  value  to  $1  BO.  Five  years 
after  the  sale.  P  sells  all  the  stock  of  T  lor 
$180  and  recognizes  a  $20  loss.  Under 
paragraph  (a)(X).of  this  sectioa  nu  deduction 
is  allowed  tol*  for  the  S20  loss. 

Example  3.  Disallowance  of  duplicated 
loss.  Pfonns  S  wtth  a  contribution  of  $100  in 
exchange  for  all  of  the  S  stock,  and  S 
becomes  a  member  of  1he  P  group.  S  has  an 
operating  loss  of  $60.  The  group  is  unable  to 
use  the  loss,  and  the  loss  becomes  a 
consolidated  net  operating  loss  carryover 
attributable  to  S.  Five  years  later,  P  seHs  the 
stock  of  S  for  $40.  recognizing  a  $60  loss. 
Under  paragraph  (aj(l)  of  this  section.  P^  $80 
loss  on  the  sale  of  the  S  stock  is  disalloiwed. 
(See  paragraph  (g)  of  Ais  section  for  the 
elective  reattolbution  of  S's  $60  net  operating 
iosstol*  intsonnection  with  the  sale.) 

Example  4.  Deemed  as9^  sole  election.  (I) 
P  forms  S  with  a  contribution  of  $100  in 
exchange  For  all  of  the  S  stock,  and  6 
%>ecome8  a  member  of  the  P  group.  8  buys  an 
asset  for  $100.  and  the  value  of  the  asset 
declines  to  MO.  P  sells  all  the  S  stock  ton  for 
$40.  Under  paragraph  (a)(1)  of  thisaectien. 
Fs  $80  loss  on  the  sale  df  the  S  atodk  is 
disallowed. 

(11)  If  PandFl  instead  elect  deemed  aaaet 
sale  treahnent  under  section  338  fh)  (10),  6  is 
treated  as  selling  all  of  its  assets,  and  no  loss 
is  recognized  by  P  on  its  sale  of  the  S  stock. 
As  a  result  of  the  recharacterreation  of  th« 
stock  sale  as  an  asset  sale,  the  $80  loss  in  the 
asset  is  recognised.  Under  seotion  136  (h)(10). 
S's  $60  loes  is  included  in  the  consolidated 
rstum  of  the  P  group,  and  S  is  treated  as 
liquidating  into  P  under  section  332  folloMring 
tla  deemed  asset  sale.  Paragraph  (a)(t)  of 
this  section  does  not  apply  to  S'sJniosB. 

Example  S.  Cain  and  Joss  recognized  with 
respect  to  atockm  a  coaseqiience  of  the 
same  plan  or  anvngement  P,  the  common 
parent  of  a  group,  owna  SO  shares  af  the  stock 
of  T  with  an  aggngate  baats  of  ML  aafl  S,  a 
wholly  owned  aubsidiary  afi>,««vas  the 
remaining  60  sbares  of  T»  atsok  with  an 
aggregate  basis  of  $100.  All  of  the  stock  has 
the  same  terms.  P  and  S  sell  all  the  T  stock  to 
the  public  for  $140  pursuant  to  a  single  jKibUc 
offering.  P  therefore  recognizes  a  gain  acF$a0 
and  S  recognizes  a  loss  of  $3a  For  puipoaes 
of  paragraph  (a)(4)  of  this  section,  die  gain 
and  less  recognised  by  P  and  S  is  oonaidetBd 
to  1>e  a  conaaqueBoe  irf  the  aaaie  plan  or 
arrangement.  Accordingly,  the  amount  efS'a 
$80  loss  disallowed  under paraffr^ih.(a)(l)<of 
this  aecUenis  limited  Id  $16  {the  $30ieduood 
byFsCSOjaii^ 

ExanytJe  A  Deferred  Jess  and  jecegnired 
gain,  (i)  P  is<tba  caotawa  pamat'.^  a 
consokdeled.gniMP.  S  Ja  a  Mfaally  awiDad 


subsidiary  af  P.  and  T  it «  aacantly 
purohaaed.  a<hs%»wBdia<tMiriiaryafS.S 
nas  a  $100  basis  in  the  T  stock,  and  T  basaa 
asset  with  a  ^aais«f:t40aad  a  value  of  SIM. 
Xaells  Itw aaaet  for SMM.  iefiognisiiiga$80 
gain.  Under  the  inmstmeal  adjustneai 
system.  B's  baais  in  ifaa  T  slock  increases 
fr8mtl0$.loSlW.S  seUs  its  Tatook  toP  far 
SMOiaa^dflCemd  imtaroompany  transaction, 
recognizing  a  $80  loss  that  is  deferred  under 
section  287(f)  and  i  1 JIM3-1S  (o).  P 
subsequently  aelU  all  the  stack  of  T  for  $100 
to  X.  a  member  of  the  same  oontroUed  group 
|as  defined  in  aectioB  2S7(f))  as  P  but  not  a 
member  of  the  P  conaolidated  grot^i. 

4ii)  Under  paragraph  (aK3)  of  this  sectioa. 
the  application  of  paragraph  (a)(1)  of  this 
section  to  S's  $60  loss  is  deferred,  because  S's 
loss  is  deferred  under  section  267tf],and 
i  1.1502-13(c).  Although  Fs  sale  of  the  T 
stock  to  X  would  cause  S's  deferred  loas>to  be 
taken  into  account  ouidar  {  l.l502-ia(r)(l)(iii), 
i  1.267({)-2T  {d){Zi  provides  that  the  loss  is 
not  taken  into  account  because  X  is  a 
member  of  the  same  controlled  group  asP 
and  S.  Nevertheless,  under  paragraph  (a)(3) 
of  this  section,  because  the  T  stock  ceases  to 
be  owned  by  a  member  of  the  P  consolidated 
group.  S's  deferred  loss  is  eliminated 
immediately  before  the  sale  and  is  never 
takan  into  account  under  section  2BT[f). 

(lit)  The  facts  are  the  same  as  in  (I)  of  this 
Example,  except  that  S  is  liquidated  after  its 
sale  of  theT  stock  to  P.  but  before  Fs  sale  of 
the  T  stock  to  X.  Section  1.287(f>-2T(d)(2)  and 
i  1.267-lT(c){e)  and  (7)  provide  that  because 
8  is  liquidated  while  the  T  stock  is  still 
owned  by  P,  S's  $60  deferred  loss  is  not 
restored  to  S.  Instead.  Fs  basis  in  the  T  stock 
is  increased  by  the  unrestored  deferred  loss, 
from  $100  to  $180.  Because  6's  ileferred  loss  is 
eliminated  by  section  $87  (f)  before  the 
occurrence  of  any  of  the  events  described  in 
paragraph  (8)(S)  of  this  section,  no  deferred 
loss  remains  to  be  disallowed  under 
paragraph  (a)(1)  of  this  section.  However.  F9 
$60  loes  on  Its  disposition  ef  the  T  ateok  t» 
disallowed  under  paragraph  (a)(1)  of  this 
section,  because  its  $80  of  earnings  and 
profits  from  extraordinary  gain  dispositions 
are  indirectly  reflected  immediately  before 
the  disposition  in  the4>aeis  of  IheTatook. 

lb)  Basis  reduction  on 
deconsoUdaJtion — [I)  General  rule.  If  a 
member'A  baaia  in  a  afaare  of  atock  «f  a 
subsidiaiy  exceeda  ita  value 
immediateljr  before  a  deconaoUdation  of 
the  share,  the  baaia  of  ttie^iare  is 
reduced  at  that  time  to  an  anrotmt  equal 
to  its  valtie.  ff  boA  a  disposition  and  a 
deconsolidation  occur  with  respect  to  a 
share  in  the  aame  transaction, 
paragraph  (a)  of  this  sectioa  applies 
and,  to  the  extent  neoeasa/y  to 
effectuate  the  puirposes  of  this  aectioit 
this  paragraph  (b)  applies  fallowing  the 
application  ofp»ragrapfata)«f  thia 
section. 

(2)  Deconsolidation.  Deconsolidation 
means  any  event  &at  causes  a  share  of 
stodk  of  a  subsidiary  Ihat  remains 
outstaodiog  to  l>e  bo  loqger  owned  hy  a 
meBthar  xkf  .aqy  conariidatpd  gcaup-gf 
which  4he«abakUai!y  is  abfi  aaaesikac. 


(91)  Valae.  Value waeamtimenoMAM 
value. 

(4)  Netting.  Paragraph  (b)Cl)  ofAUt 
section  does  not  ap^y  to  reduce  the 
basis  of  stock  of  a  subsidiary,  to  the 
extent  that  as  a  conaaquenoe  of  the 
same  plan  or  arrsfiganein  as  tiiat<givtng 
rise  to  the  deconsolidaflon.  gain  is  tafken 
into  accotmt  by  members  with  respect  to 
stock  of  :the  same  subsidiary  havliig  the 
same  material  terms,  ff  Jhe^io  to  which 
this  paragraph  (bj(4}  applies  is  lessihan 
the  amount  of  basis  raduction  with 
respect  to  shares  af  the  suhaitUary'a 
stock,  the  gain  is  applied  to  t)&Otibaais 
reduction  with  respect  to  each  share 
decensoiidated  as  a  consequence  of  ^e 
same  plan  or  arrangetneiTt  in  prqportimi 
to  the  amount  of  fhe  reduction  that 
would  have  been  required  under 
paragraph  (bl(l)  of  thia  aection  with 
respect  to  such  share  before  the 
application  of  this  paragraph  (b](4).tf 
the  same  item  of  gain  could  be  taken 
into  account  more  than  once  in  limMing 
^e  apphcation  of  paragraphs  (a](l)  Jirid 
(bid)  of  this  section,  the  time  is  taken 
into  accotmt  only  once.  See  S  1.1502- 
19(aJ(6J(ii)  for  limits  on  the  reduction  ef 
basis  pursuant  to  an  electian  under  that 
section. 

(5)  Loss  within  2  yaars  after  basis 
peductian—^)  in  general.  'If  a  chare  la 
deconsolidated  and  a  direct  or  indirect 
disposition  of  the  share  occurs  within  2 
years  after  the  date  of  the 
deconsolidation,  a  separate  statement 
entitled  "Statement  Pursuant  to  Section 
i  1.1502-20(b)(5)"  mnst  be  filed  avilh  the 
taxpayer's  return  for  the  year  of 
disposition.  If  the  taxpayer  fails  4o  Hie 
the  statement  as  required,  no  deductitm 
is  allowed  for  any  -loss  recognized  With 
respect  to  "the  disposition.  A  disposition 
after  the  2-year  period  described  in  this 
paragraph  (b)(S)  that  is  pursuant  to  an 
agreement  option,  or  other  arrangement 
entered  into  within  the  2-yeer  period  ia 
treated  as  a  disposition  within  the  2- 
year  period  for  purposes  of  this  section. 

\\f^  Contents  of  statement  The 
statement  required  under  paragraph 
(b)(5)(f)  of  this  section  must  contain — 

(A)  Tlie  name  and  employar 
identification  number  (EiJJ.j  of  ihe 
subsidiary. 

(B)  The  amount  of  prior  basis 
reduction  (if  any)  with  respect  to  the 
stock  of  the  sulwidiary  imder  jiaragraift 
(b)(1)  of  this  aection. 

^  The  basis  itf  the  atook  tf  the 
subeidiai^  fonmediate^  befave  Ihe 
disposition. 

^Ilie  amount  realised  oo  (he 
dispoalUon. 

(E)  l^a  amount  of  Iba  loas  mrmniitid 
on  the  disposition. 
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(6)  Examples.  Tha  principles  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples 

Example  J.  Simultai  eous  application  of 
loss  disallowance  rule  and  basis  reduction 
rule  to  stock  of  the  sai  le  subsidiary,  (i)  P 
buys  all  the  stock  of  T  for  $100,  and  T 
becomes  a  member  of  the  P  group.  T  has  an 
asset  with  a  basis  of  S )  and  a  value  of  $100.  T 
sells  the  asset  for  HOC  Under  the  investment 
adjustment  system.  P'l  basis  in  the  T  slock 
increases  to  $200.  Five  years  later,  P  sells  60 
shares  of  T  stock  for  $)0  and  recognizes  $80 
loss  on  the  sale.  The  s  ile  causes  a 
deconsolidation  of  the  remaining  40  shares  of 
T  stock  held  by  P. 

(ii)  Fs  $80  loss  on  tHe  sale  of  T  stock  is 
disallowed  under  paragraph  (a)(1)  of  this 
section.  Under  paragrt  ph  (b)(1)  of  this 
section,  P  must  reduce  the  basis  of  the  40 
shares  of  T  stock  it  co  itinues  to  own  from 
$80  to  $40,  the  value  o  the  shares 
immediately  before  th;  deconsolidation. 

(iii)  Although  P's  dis  position  of  the  60 
shares  also  causes  a  d  econsolidation  of  these 
shares,  paragraph  (b)(  i)  of  this  section 
provides  that,  if  both  (aragraph  (a)  and 
paragraph  (b)  of  this  section  apply  to  a  share 
in  the  same  transaction,  paragraph  (a)  of  this 
section  applies  Hrst  a>  d  this  paragraph  (b) 
applies  only  to  the  extent  necessary  to 
effectuate  the  purpose  s  of  this  section.  Under 
paragraph  (a)(1)  of  thi  i  section.  P's  $60  loss 
on  the  sale  of  the  60  si  lares  is  disallowed. 
Under  the  facts  of  thii  example,  it  is  not 
necessary  to  also  app  y  this  paragraph  (b)  to 
the  60  shares  in  order  to  effectuate  the 
purposes  of  this  sectic  n. 

Example  2.  Deconst  lidation  of  subsidiary 
stock  on  contribution  'o  a  partnership,  (i)  P 
buys  all  the  stock  of  1  for  $100,  and  T 
t>ecomes  a  member  of  the  P  group,  T  has  an 
asset  with  a  basis  of  S  9  and  a  value  of  $100.  T 
sells  the  asset  for  $10( .  Under  the  investment 
adjustment  system.  P°  i  basis  in  the  T  stock 
increases  to  $200.  Fiv«  years  later,  P  transfers 
all  the  stock  of  T  to  pi  rtnership  M  in 
exchange  for  a  partne  'ship  interest  in  M,  in  a 
transaction  to  which  j  ection  721  applies. 

(ii)  At  the  time  of  th ;  exchange,  P's  basis  in 
the 'T  stock  is  $200  an(  I  the  T  stock's  value  is 
$100.  Under  paragraplf  (b)  of  this  section,  the 
transfer  to  M  causes  A  deconsolidation  of  the 
T  stock,  and  P  must  n  duce  its  basis  in  the  T 
stock,  immediately  be  'ore  the  transfer  to  M, 
from  $200  to  the  stock  s  $100  value  at  the  time 
of  the  transfer.  As  a  n  isult,  P  has  a  basis  of 
$100  in  its  interest  in  I  A,  and  M  has  a  basis  of 
$100  in  the  stock  of  T. 

Example  3.  Simulto  leous  application  of 
loss  disallowance  am '  basis  reduction  to 
stock  of  different  subi  idiaries.  (i)  P  owns  all 
the  stock  of  S,  which  n  turn  owns  all  the 
stock  of  Si,  and  S  an(  Si  are  members  of  the 
P  group.  Fs  basis  in  tl  le  S  stock  is  $100  and 
S's  basis  in  the  Si  sto:k  is  $100.  Si  buys  all 
the  stock  of  T  for  $10( .  and  T  becomes  a 
member  of  the  P  grou  >.  T  has  an  asset  with  a 
basis  of  SO  and  a  valu  e  of  $100.  T  sells  the 
asset  for  $100.  Under  the  investment 
adjustment  system,  S  .'s  basis  in  the  T  stock, 
S's  basis  in  the  Si  stock,  and  Ps  basis  in  the 
S  stock  each  increase  from  $100  to  $200.  S 
then  sells  all  the  Si  si  ock  for  $100  and  . 
recognizes  a  loss  of  $  100. 


IMI 


(ii)  Under  paragraph  (a)(1)  of  this  section. 
S's  $100  loss  on  the  sale  of  the  SI  stock  is 
disallowed. 

(iii)  If  Si  and  T  are  not  members  of  a 
consolidated  group  immediately  after  the  sale 
of  the  stock  of  Si.  the  T  stock  is 
deconsolidated  and,  under  paragraph  (b)(1)  of 
this  section.  Si  must  reduce  the  basis  of  the  T 
stock  to  its  $100  value  immediately  before  the 
sale. 

(iv)  If  Si  and  T  are  members  of  a 
consolidated  group  immediately  after  the  sale 
of  the  Si  stock,  the  T  stock  is  not 
deconsolidated,  and  no  reduction  is  required 
under  paragraph  (b)(1)  of  this  section. 

Example  4.  Extending  the  time  period  for 
dispositions,  (i)  In  Year  1.  P.  the  common 
parent  of  a  group,  buys  all  100  shares  of  the 
stock  of  T  for  $100.  Ts  only  asset  has  a  basis 
of  $0  and  a  value  of  $100.  T  sells  the  asset  for 
$100.  Under  the  investment  adjustment 
system,  Fs  basis  in  the  T  stock  increases 
from  $100  to  $200.  At  the  beginning  of  Year  5. 
P  causes  T  to  issue  30  additional  shares  of 
stock  to  the  public  for  $30.  This  issuance 
causes  a  deconsolidation  of  the  T  stock 
owned  by  P.  and  paragraph  (b)(1)  of  this 
section  requires  P  to  reduce  its  basis  in  the  T 
slock  from  $200  to  Si 00. 

(ii)  Within  2  years  after  the  date  of  the 
basis  reduction,  P  agrees  to  sell  all  of  its  T 
stock  for  $90  at  the  end  of  Year  7.  Under 
paragraph  (b)(5]  of  this  section,  Fs 
disposition  of  the  T  stock  at  the  end  of  Year  7 
is  treated  as  occurring  within  the  2-year 
period  following  the  basis  reduction,  because 
the  disposition  is  pursuant  to  an  agreement 
reached  within  2  years  after  the  basis 
reduction.  Accordingly.  Fs  $10  loss  may  not 
be  deducted  unless  P  Tiles  the  statement 
required  under  paragraph  (b)(5)  of  this 
section.  This  result  is  reached  whether  or  not 
the  agreement  is  in  writing.  Fs  disposition 
would  also  have  been  treated  as  occurring 
within  the  2-year  period  if  the  disposition 
were  pursuant  to  an  option  issued  within  the 
period. 

Example  5.  Deferred  loss  and  subsequent 
basis  reduction,  (i)  P  is  the  common  parent  of 
a  consolidated  group,  S  is  a  wholly  owned 
subsidiary  of  P,  and  T  is  a  recently 
purchased,  wholly  owned  subsidiary  of  S.  S 
has  a  $100  basis  in  the  T  stock,  and  T  has  an 
asset  with  a  basis  of  $40  and  a  value  of  $100. 
T  sells  the  asset  for  $100,  recognizing  $80  of 
gain.  Under  the  investment  adjustment 
system,  S's  basis  in  the  T  stock  increases 
from  $100  to  $160.  S  sells  its  T  stock  to  P  for 
$100  in  a  deferred  intercompany  transaction 
and  its  $80  loss  is  deferred  under  section 
267(f)  and  i  1.1502-13(c).  T  issues  30 
additional  shares  of  stock  to  the  public  for 
S30  which  causes  a  deconsolidation  of  the  T 
stock  owned  by  P. 

(ii)  Because  the  fair  market  value  of  the  T 
stock  owned  by  P  is  $100  immediately  before 
the  deconsolidation  and  P  has  a  $i00  basis  in 
the  stock  at  that  time,  no  basis  reduction  is 
required  under  paragraph  (b)(1)  of  this 
section. 

(iii)  Under  S  1. 1502-1 3T(1).  loss  deferred 
with  respect  to  stock  sold  in  an  intercompany 
transaction  is  generally  taken  into  account  in 
an  amount  equal  to  the  decrease  for  the 
taxable  year  in  the  stock's  basis  recovery 
that  is  attributable  to  the  intercompany 


transaction.  If  S  had  not  sold  its  T  stock  to  P. 
paragraph  (b)(1)  ef  this  section  would  have 
reduced  the  tiasls  of  the  shares  by  $60<The 
basis  reduction  required  under  paragraph 
(b)(1)  of  this  section  is  a  basis  recovery  for 
purposes  of  i  1.1502-13T(1).  and  the  deferred 
intercompany  transaction  has  reduced  this 
basis  recovery  from  $60  to  $0.  Thus,  S's  $80 
deferred  loss  is  taken  into  account 
immediately  before  the  deconsolidation. 

(iv)  Under  paragraph  (a)(3)  of  this  section, 
the  application  of  paragraph  (a)(1)  of  this 
section  to  S's  $60  loss  was  deferred  at  the 
time  of  the  sale  to  P  because  S's  loss  was 
deferred  under  section  267(f)  and  §  1.1502- 
13(c).  However,  the  deconsolidation  of  the  T 
stock  is  an  overriding  event  under  paragraph 
(a)(3)(ii)  of  this  section  and  1 1.1502- 
19(b)(2)(i).  and  paragraph  (a)(1)  of  this  section 
applies  to  the  loss  immediately  before  the 
deconsolidation,  even  though  the  loss  is  not 
taken  into  account  at  that  time. 

Example  ft  Gain  and  basis  reduction  with 
respect  to  the  same  plan  or  arrangement,  (i) 
P,  the  common  parent  of  a  group,  owns  50 
shares  of  T  stock  with  an  aggregate  basis  of 
$50,  and  S,  a  wholly  owned  subsidiary  of  P, 
owns  the  remaining  50  shares  of  T  stock  with 
an  aggregate  basis  of  $100.  All  of  the  stock 
has  the  same  terms.  P  sells  all  of  its  T  stock 
to  the  public  for  $70  and  recognizes  a  $20 
gain.  The  sale  causes  a  deconsolidation  of  S's 
50  shares  of  T  stock. 

(ii)  Under  paragraph  (b)(1)  of  this  section.  S 
must  reduce  the  basis  of  its  50  shares  of  T 
stock  from  $100  to  $70,  the  value  of  the  shares 
immediately  before  the  deconsolidation. 
However,  under  paragraph  (b)(4)  of  this 
section,  because  P's  $20  gain  is  recognized  as 
a  consequence  of  the  same  plan  or 
arrangement  as  that  giving  rise  to  the 
deconsolidation,  S's  basis  reduction  is 
eliminated  to  the  extent  of  $20.  Thus,  S  must 
reduce  the  basis  of  its  T  stock  from  $100  to 
$90. 

Example  7.  Netting  allocated  between  loss 
disallowance  and  basis  reduction,  (i)  P  is  the 
common  parent  of  a  group  and  S  is  its  wholly 
owned  subsidiary.  P  and  S  each  own  50 
shares  of  T  stock  and  each  has  an  aggregate 
basis  of  $50.  All  of  the  stock  has  the  same 
terms.  S  recently  purchased  its  T  stock  from 
Si.  a  lower  tier  subsidiary,  in  a  deferred 
intercompany  transaction  in  which  Si 
recognized  a  $30  gain  that  was  deferred 
under  §  1.1502-13(c).  T  has  an  asspt  with  a 
basis  of  $0  and  a  value  of  $100.  T  sells  the 
asset  for  $100.  recognizing  $100  of  gain.  Under 
the  investment  adjustment  system,  P  and  S 
each  increase  the  basis  of  their  T  stock  to 
$100.  S  sells  all  of  its  T  stock  to  the  public  for 
$50  and  recognizes  a  $50  loss.  The  sale 
causes  a  deconsolidation  of  Fs  T  stock. 

(ii)  S's  $50  loss  on  the  sale  of  T  stock  is 
disallowed  under  paragraph  (a)(1)  of  this 
section.  Under  paragraph  (b)(1)  of  this 
section,  P  must  reduce  its  $100  basis  in  the  T 
stock  to  the  $50  value  immediately  before  the 
deconsolidation. 

(iii)  Under  S  1.1502-13T(I),  the  sale  of  S's  T 
stock  causes  Si's  $30  deferred  gain  to  be 
taken  into  account.  Under  paragraphs  (a)(4) 
and  (b)(4)  of  this  section,  the  gain  may  be 
taken  into  account  by  P  and  S  in  limiting  the 
application  of  paragraphs  (a)(1)  and  (b)(1)  of 
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this  section,  but  it  may  l>«  taken  into  account 
only  once.  Under  paragraph  (a)(4)  of  this 
section,  S  may  apply  the  gain  to  decrease  the 
amount  of  loss  disallowed  under  paragraph 
(a)(1)  of  this  section  from  $50  to  $20.  None  of 
the  gain  remains  to  decrease  the  $50  of  Fs 
basis  reduction  under  paragraph  (b)(1)  of  this 
section.  (P  may  instead  apply  the  gain  to 
decrease  the  basis  reduction  under  paragraph 
(b)(1)  of  this  section  instead  of  S  decreasing 
its  disallowed  loss,  but  if  the  T  stock  is  sold 
within  2  years,  the  statement  described  in 
paragraph  (b)(5)  of  this  section  must  be  Tiled 
if  a  deduction  is  to  be  allowed  for  any  toss 
recognized  on  the  disposition.) 

(c)  Allowable  loss — (1)  General  rule. 
The  amount  of  loss  disallowed  under 
paragraph  (a)(1)  of  this  section  and  the 
amount  of  basis  reduction  under 
paragraph  (b)(1)  of  this  section  with 
respect  to  a  share  of  stock  shall  not 
exceed  the  sum  of  the  following 
amounts — 

(i)  Extraordinary  gain  dispositions. 
The  share's  allocable  part  of  any 
member's  earnings  and  profits,  net  of 
directly  related  expenses,  from 
extraordinary  gain  dispositions. 

(ii)  Positive  investment  adjustments. 
Earnings  and  profits  that  result  in 
adjustments  with  respect  to  the  share 
under  \  1.1502-32  {b)(l)(i)  and  (c)(1).  but 
only  to  the  extent  the  amount  of  these 
earnings  and  profits  for  a  taxable  year 
exceeds  the  amount  described  in 
paragraph  (c)(l)(i)  of  this  section  for  the 
same  taxable  year. 

(iii)  Duplicated  loss.  The  amount  of 
duplicaled  loss  with  respect  to  the 
share. 

(2)  Operating  rules.  For  purposes  of 
applying  paragraph  (c)(1)  of  this 
section — 

(i)  Extraordinary  gain  dispositions. 
An  "extraordinary  gain  disposition"  is — 

(A)  An  actual  or  deemed  disposition 
of— 

(7)  A  capital  asset  as  defined  in 
section  1221  (determined  without  the 
application  of  any  other  provision  of  the 
Code  or  regulations). 

[2]  Property  used  in  a  trade  or 
business  as  defined  in  section  1231(b) 
(determined  without  the  application  of 
any  holding  period  requirement). 

(3)  An  asset  described  in  section  1221 
(1),  (3),  (4),  or  (5).  if  substantially  all  the 
assets  in  such  category  from  the  same 
trade  or  business  are  disposed  of  in  one 
transaction  (or  series  of  related 
transactions). 

[4]  Assets  disposed  of  in  an  applicable 
asset  acquisition  under  section  1060(c). 

(B)  A  change  in  method  of  accounting 
resulting  in  a  positive  section  481 
adjustment. 

(C)  A  discharge  of  indebtedness. 

(D)  Any  other  event  (or  item) 
identified  by  the  Conunissioner  in 
revenue  rulings  and  revenue  procedures. 


An  extraordinary  gain  disposition  is 
taken  into  account  under  paragraph 
(c)(l)(i)  of  this  section  only  if  it  occurs 
on  or  after  November  19, 1990  and 
results  in  income  or  gain  for  purposes  of 
computing  earnings  and  profits 
(determined  net  of  directly  related 
expenses).  For  this  purpose,  federal 
income  taxes  may  be  directly  related  to 
extraordinary  gain  dispositions  only  to 
the  extent  of  the  excess  (if  any)  of  the 
group's  income  tax  liability  actually 
imposed  under  subtitle  A  of  the  Internal 
Revenue  Code  for  the  taxable  year  of 
the  extraordinary  gain  dispositions  over 
the  group's  income  tax  liability  for  the 
taxable  year  redetermined  by  not  taking 
into  account  the  extraordinary  gain 
dispositions.  For  this  purpose,  the 
group's  income  tax  liability  actually 
imposed  and  its  redetermined  income 
tax  liability  are  determined  without 
taking  into  account  the  foreign  tax  credit 
under  section  27(a)  of  the  Code. 

(ii)  Positive  investment  adjustments. 
For  purposes  of  paragraph  (c)(l)(ii)  of 
this  section,  earnings  and  profits  are 
treated  as  resulting  in  adjustments 
under  S  1.1502-32  (b)(l)(i)  and  (c)(1) 
with  respect  to  a  share  if  they  would 
have  resulted  in  such  adjustments  but 
for  distributions  with  respect  to  the 
share,  ^f  the  adjustments  with  respect  to 
a  share  are  modified  pursuant  to 
S  1.1502-32(c](3),  the  adjustments  taken 
into  account  under  paragraph  (c)(l)(ii]  of 
this  section  must  be  appropriately 
modified. 

(iii)  Applicable  earnings  and  profits. 
Earnings  and  profits  are  described  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section  only  to  the  extent  they  are 
reflected  in  the  basis  of  the  share, 
directly  or  indirectly,  immediately 
before  the  disposition  or 
deconsolidation,  after  applying  section 
1503(e),  S  1.1502-32(g),  and  other 
applicable  provisions  of  the  Code  and 
regulations. 

(iv)  Related  party  rule.  The  amounts 
described  in  paragraphs  (c)(1)  (i)  and  (ii) 
of  this  section  are  not  reduced  or 
eliminated  by  reason  of  an  acquisition 
of  the  share  from  a  person  related 
within  the  meaning  of  section  267(b)  or 
section  707(b)(1),  substituting  "10 
percent"  for  "50  percent"  each  place 
that  it  appears,  even  if  the  share  is  not 
transferred  basis  property  as  defined  in 
section  7701  (a)(43). 

(v)  Pre-September  13, 1991  positive 
investment  adjustments.  The  amount 
determined  under  paragraph  (c)(l)(ii)  of 
this  section  for  all  taxable  years  ending 
on  or  before  September  13. 1991  (or  such 
earlier  taxable  year  determined  under 
paragraph  (c)(2)(v)(B)(7)  of  this  section) 
is  limited  to  the  net  increase,  if  any.  in 
the  basis  of  the  share  from — 


(A)  The  date— 

(7)  The  share  was  first  acquired  by  a 
member  (whether  or  not  a  member  at 
that  time),  or 

[2]  If  the  share  is  transferred  basis   - 
property  (within  the  meaning  of  section 
7701(a)(43))  from  a  prior  consolidated 
group,  the  share  was  first  acquired  by  a 
member  of  the  prior  group,  to 

(B)  The  earlier  of— 

[1)  The  end  of  any  taxable  year 
ending  after  December  31, 1966  and  on 
or  before  (September  13, 1991) 
(whichever  such  year  end  produces  the 
lowest  net  increase),  or 

(2)  The  date  of  disposition  or 
deconsolidation  of  the  share. 

(vi)  Duplicated  loss.  "Duplicated  loss" 
is  determined  immediately  after  a 
disposition  or  deconsolidation,  and 
equals  the  excess  (if  any)  of— 

(A)  The  sum  of — 

(7)  The  aggregate  adjusted  basis  of  the 
assets  of  the  subsidiary  other  than  any 
stock  and  securities  that  the  subsidiary 
owns  in  another  subsidiary,  and 

(2)  Any  losses  attributable  to  the 
subsidiary  and  carried  to  the 
subsidiary's  first  taxable  year  following 
the  disposition  or  deconsolidation,  and 

[3]  Any  deferred  deductions  (such  as 
deductions  deferred  under  section  469) 
of  the  subsidiary,  over 

(B)  The  sum  of— 

(7)  The  value  of  the  subsidiary's  stock, 
and 

[2)  Any  liabilities  of  the  subsidiary, 
and 

(J)  Any  other  relevant  items. 

The  amounts  determined  under  this 
paragraph  (c)(2)(vi)  with  respect  to  a 
subsidiary  include  its  allocable  share  of 
corresponding  amounts  with  respect  to 
all  lower  tier  subsidiaries.  If  80  percent 
or  more  in  value  of  the  stock  of  a 
subsidiary  is  acquired  by  purchase  in  a 
single  transaction  (or  in  a  series  of 
related  transactions  during  any  12- 
month  period),  the  value  of  the 
subsidiary's  stock  may  not  exceed  the 
purchase  price  of  the  stock  divided  by 
the  percentage  of  the  stock  (by  value)  so 
purchased.  For  this  purpose,  stock  is 
acquired  by  purchase  if  the  transferee  is 
not  related  to  the  transferor  within  the 
meaning  of  sections  267(b)  and  707(b)(1). 
substituting  "10  percent"  for  "50 
percent"  each  place  that  it  appears,  and 
the  transferee's  basis  in  the  stock  is 
determined  wholly  by  reference  to  the 
consideration  paid  for  such  stock. 

(3)  Statement  of  allowed  loss. 
Paragraph  (c)(1)  of  this  section  applies 
only  if  the  separate  statement  required 
under  this  paragraph  (c)(3]  is  filed  with 
the  taxpayer's  return  for  the  year  of  the 
disposition  or  deconsolidation.  The 
statement  must  be  entitled  "ALLOWED 
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LOSS  UNDER  SECTllON  1.1502-20(c)" 
and  must  contain — 

(i)  The  name  and  ^mployer 
identification  numbtr  (E.I.N.)  of  the 
subsidiary. 

(ii)  The  basis  of  thje  stock  of  the 
subsidiary  immediately  before  the 
disposition  or  deconjsohdation. 

(iii)  The  ambunt  r^ahzed  on  the 
disposition  and  the  amount  of  fair 
market  value  on  theldeconsolidation. 

(iv]  The  amount  ol  the  deduction  not 
disallowed  under  p^agraph  (a](l]  of 
this  section  by  reasdn  of  this  paragraph 
(c)  and  the  amount  ( f  basis  not  reduced 
under  paragraph  (b)  1)  of  this  section  by 
reason  of  this  parag  aph  (c). 

(v)  The  amount  oftloss  disallowed 
under  paragraph  [aj  1]  of  this  section 
and  the  amount  of  b  isis  reduced  under 
paragraph  (b](l]  of  t  lis  section. 

(4)  Examples.  For  purposes  of  the 
examples  in  this  parlagraph,  unless 
otherwise  stated,  the  group  files  the 
statement  required  t  nder  paragraph 
(c)(3)  of  this  section,  The  principles  of 
this  paragraph  (c)  ai  e  illustrated  by  the 
following  examples. 

Example  1.  Allowed  loss  attributable  to 
lost  built-in  gain,  (i)  In  lividual  A  forma  T.  P 
buys  all  the  stock  of  T  rrom  A  for  SlOO,  and  T 
becomes  a  member  of  he  P  group.  T  has  a 
capital  asset  with  a  ba  lis  of  $0  and  a  value  of 
$100.  The  value  of  the  i  isset  declines,  and  T 
sells  the  asset  for  $40.  Under  the  investment 
adjustment  system.  Fi|  basis  in  the  T  stock 
increases  to  $140.  P  th^n  sells  all  the  stock  of 
T  for  $40  and  recognizt  s  a  loss  of  $100. 

(ii)  The  amount  of  th^  $100  loss  disallowed 
under  paragraph  (a)(lj  of  this  section  may  not 
exceed  the  amount  detsrmined  under 
paraf^raph  (c)(1)  of  this  section.  The  $40  of  Ts 
earnings  and  profits  is  From  an  extraordinary 
gain  disposition,  as  del  ined  in  paragraph 
(c)(2)(i)  of  this  section,  and  is  reflected, 
within  the  meaning  of  )aragraph  (c)(2)(iii]  of 
this  section,  in  the  bas  s  of  the  T  stock 
immediately  before  lh<  disposition.  The 
earnings  and  profits  at  >  therefore  described 
in  paragraph  (c)(l)(i)  o '  this  section.  Because 
this  amount  is  the  onl>  amount  described  in 
paragraph  (c)(1)  of  thi«  section,  the  amount  of 
P's  $100  loss  that  is  dij  allowed  under 
paragraph  (a)(l]  of  thii  section  is  limited  to 
$40.  (No  amount  is  dea:ribed  in  paragraph 
(c)(1)  (ii)  of  this  sectioii  because  the  amount 
of  Ts  positive  investtn  ent  adjustments  does 
not  exceed  the  amouni  included  under 
paragraph  (c)(l)(i)  of  tl  lis  section.) 

(iii)  The  results  wou  d  be  the  same  if  the 
asset,  instead  of  l>eing  owned  by  T,  is  owned 
by  a  partnership  in  wli  ich  T  is  a  partner  and 
T  is  allocated  the  $40  ( f  gain  pursuant  to 
section  704(b).  The  $4(]  gain  represents 
earnings  and  profits  fr  im  an  extraordinary 
gain  disposition,  as  de  ined  in  paragraph 
(c)(2)(i)  of  this  section,  and  is  reflected  in  the 
basis  of  the  T  stock  im  mediately  before  the 
disposition,  as  require^  I  under  paragraph 
(c)(2)(iii)  of  this  section. 

Example  Z  Extraordinary  gain 
dispositions,  (i)  Individual  A  forms  T.  P  buys 
all  the  stock  of  T  from  A  for  $100  in  Year  1, 
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and  T  becomes  a  member  of  the  P  group.  T 
owns  a  capital  a^iset,  asset  1,  with  a  basis  of 
$0  and  a  value  of  $100.  T  sells  asset  1  for  $100 
in  Year  1  and  invests  the  proceeds  in  a  trade 
or  business  asset,  asset  2.  During  Year  2, 
asset  2  produces  $30  of  gross  operating 
income  and  $20  of  cost  recovery  deductions. 
At  the  end  of  Year  2,  asset  2  has  an  $80 
adjusted  basis  and  T  disposes  of  asset  2  for 
$85;  however,  because  T  incurs  $20  of 
expenses  directly  related  to  the  sale  of  asset 
2.  the  disposition  produces  a  $15  loss  for 
computing  earnings  and  profits  (this  loss 
offsets  Ts  $10  of  operating  income  in  Year  2. 
as  well  as  $5  of  operating  income  of  P  in  that 
year).  Under  the  investment  adjustment 
system.  P's  basis  in  the  T  stock  increases  by 
^5.  to  $195.  because  T  has  $110  of  earnings 
and  a  $15  loss.  P  sells  the  T  stock  for  $95  in 
Year  5  and  recognizes  a  $100  loss. 

(ii)  The  $100  of  earnings  and  proHts  from 
the  disposition  of  asset  1  is  from  an 
extraordinary  gain  disposition,  as  defmed  in 
paragraph  (c)(2](i)  of  this  section,  and  is 
reflected,  within  the  meaning  of  paragraph 
(c)(2)(iii)  of  this  section,  in  the  basis  of  the  T 
stock  immediately  liefore  the  disposition.  The 
earnings  and  profits  are  therefore  described 
in  paragraph  (c)(l)(i)  of  this  section.  The  sale 
of  asset  2  is  not  an  extraordinary  gain 
disposition  because,  under  paragraph  (c](2)(i) 
of  this  section,  that  sale  did  not  result  in 
income  or  gain  when  determined  net  of 
directly  related  expenses.  (No  amount  is 
described  under  paragraph  (c)(l)(ii)  of  this 
section  because  T  does  not  have  any  positive 
investment  adjustments  in  excess  of  the 
amount  included  under  paragraph  (c)(l)(i]  of 
this  section.)  Because  the  $100  amount 
described  under  paragraph  (c)(l)(i)  of  this 
section  equals  Fs  $100  loss  from  the 
disposition  of  T  stock,  all  of  the  loss  is 
disallowed. 

Example  3.  Positive  investment 
adjustments,  (i)  Individual  A  forms  T,  S,  ■ 
member  of  the  P  group,  buys  all  the  stock  of  T 
from  A  for  $100,  and  T  becomes  a  member  of 
the  P  group.  T  has  an  asset  with  a  basis  of  $0 
and  a  value  of  $100.  The  asset  earns  $100  of 
operating  income  in  Year  1  and  declines  in 
value  to  $0.  T  invests  the  operating  income  in 
another  asset  which  produces  a  $25  operating 
deficit  during  Year  2.  Under  the  investment 
adjustment  system,  S's  basis  in  the  T.  stock 
increases  to  $200  at  the  end  of  Year  1,  and 
decreases  to  $175  at  the  end  of  Year  2.  S  sells 
all  the  stock  of  T  for  $75  in  Year  5  and 
recognizes  a  loss  of  $100.  ' 

(ii)  The  $100  of  earnings  and  profits  from 
operations  in  Year  1  is  earnings  and  profits 
described  in  paragraph  (c)(l)(ii)  of  this 
section.  This  amount  is  not  reduced  by  the 
$25  deficit  from  operations  in  Year  2.  Because 
the  $100  amount  described  under  paragraph 
(c)(l)(ii)  of  this  section  equals  S's  $100  loss 
from  the  disposition  of  T  stock,  all  of  the  loss 
is  disallowed. 

(iii)  Under  paragraph  (c)(^(iv)  of  this 
section,  the  result  would  have  been  the  same 
if,  prior  to  the  decline  in  the  value  of  the  first 
asset  (the  value  of  the  T  stock  was  $200,  $100 
cash  and  a  $100  asset),  S  had  sold  the  T  stock 
to  P  for  $200  at  no  gain  or  loss,  and  P  then 
sold  the  T  stock  to  the  unrelated  buyer  for 
$75  (after  the  $100  decline  in  the  value  of  the 
asset  and  the  $25  operating  deficit)  and 


recognized  a  $100  loss.  T  had  $100  of  earnings 
and  profits  that  resulted  in  investment 
adjustments  under  the  investment  adjustment 
system  and  are  reflected,  within  the  meaning 
of  paragraph  (c)(2)(iii)  of  this  section,  in  the 
basis  of  the  T  stock.  The  earnings  and  profits 
and  investment  adjustments  with  respect  to 
the  T  stock  are  not  reduced  or  eliminated  for 
purposes  of  paragraphs  (c)(l)(ii)  of  this 
section  by  reason  of  Ps  purchase  of  the 
stock,  because  P  is  a  person  related  to  S 
within  the  meaning  of  section  287(b). 

Example  4.  Treatment  of  net  operating 
income  as  attributable  to  built-in  gain,  [i] 
Individual  A  forms  T.  P  buys  all  the  stock  of 
T  from  A  for  $100.  and  T  becomes  a  member 
of  the  P  group.  T  has  a  capital  asset  with  a 
basis  of  $0  and  a  value  of  $100.  The  asset 
declines  in  value  to  $40.  The  asset  earns  $100 
of  operating  income  unrelated  to  its  $60 
decline  in  value.  Under  the  investment 
adjustment  system.  P's  basis  in  the  T  stock 
increases  to  $200.  P  then  sells  all  the  stock  of 
T  for  $140  (the  asset  worth  $40  and  $100  cash) 
and  recognizes  a  loss  of  $60. 

(ii)  The  $100  adjustment  to  the  l>asis  of  the 
T  stock  is  an  amount  described  in  paragraph 
(c)(l)(ii)  of  this  section.  Because  this  amount 
exceeds  the  amount  of  loss  otherwise 
disallowed  under  paragraph  (a)(1)  of  this 
section.  Fs  entire  $80  k)S8  from  the 
disposition  of  T  stock  is  disallowed. 

Example  5.  Carryover  basis  transactions — 
amounts  attributable  to  separate  return 
years,  (i)  Individual  A  forms  T.  S  purchases 
all  the  stock  of  T  from  A  for  $100.  and  T 
becomes  a  member  of  the  S  group.  T  has  a 
capital  asset  with  a  basis  of  $0  and  a  value  of 
$100.  T  sells  the  asset  for  $100.  Under  the 
investment  adjustment  system,  S's  basis  in 
the  T  stock  increases  to  $20a  P  buys  all  of  the 
stock  of  S  for  $100,  and  both  S  and  T  become 
members  of  the  P  group.  S  then  sells  the  T 
stock  for  $100  and  recognizes  a  loss  of  $100. 

(ii)  Under  paragraph  (c)(2)(iii)  of  this 
section,  the  $100  adjustment  to  S's  basis  in 
the  T  stock  while  a  member  of  the  S  group  is 
an  amount  described  in  paragraph  (c)(1)(i)  of 
this  section  with  respect  to  the  P  group 
because  it  continues  to  be  reflected  in  the 
basis  of  the  T  stock  immediately  before  the 
stock  is  disposed  of.  Because  this  amount 
equals  the  loss  otherwise  disallowed  under 
paragraph  (a)(1)  of  this  section,  S's  $100  loss 
from  the  disposition  of  T  slock  is  disallowed. 

Example  &  Cost  basis  for  subsidiary  stock. 
(i)  In  Year  1.  Individual  A  forms  T.  Ts  asseU 
appreciate  in  value  from  $0  to  $100,  and  T 
recognizes  $100  of  gain  in  an  extraordinary 
gain  disposition.  T  reinvests  the  sale 
proceeds  in  assets  that  appreciate  in  value  to 
$150.  In  Year  3,  A  sells  all  of  the  T  stock  to  P 
for  $150,  and  T  becomes  a  member  of  the  P 
group.  While  a  member  of  the  P  group,  Ts 
assets  decline  in  value  to  $130  and  P  sells  the 
T  stock  in  Year  7  for  $130  and  recognizes  a 
$20  loss. 

(ii)  Although  T  has  $100  of  earnings  and 
profits  from  extraordinary  gain  dispositions, 
the  earnings  and  profits  are  not  reflected, 
within  the  meaning  of  paragraph  (c](2)(iii)  of 
this  section,  in  Fs  basis  in  the  T  stock.  Fs 
basis  in  the  T  stock  reflects  the  stock's  value 
at-the  time  of  Fs  purchase,  and  is  determined 
without  regard  to  whether  T  recognized  the 
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earnings  and  profits  before  the  purchase. 
Thus,  no  part  of  Ts  earnings  and  profits  are 
described  in  paragraph  (c)(1)  of  this  section, 
and  no  part  of  the  S20  loss  is  disallowed 
under  paragraph  (a)  of  this  section.  (For  rules 
that  apply  if  A  and  P  are  related  persons,  see 
paragraph  (c)(2)(iv)  of  this  section.) 

Example  7.  Adjustments  to  stock  basis 
under  applicable  provisions  of  the  Code  and 
regulations,  (i)  Individual  A  forms  T.  P  buys 
all  the  stock  of  T  from  A  for  $10a  and  T 
becomes  a  member  of  the  P  group.  T  has 
indebtedness  of  S300.  After  T  becomes  a 
member  of  the  P  group,  T's  assets  decline  in 
value  and  Ts  creditors  agree  to  discharge 
$200  of  T's  indebtedness.  However,  pursuant 
to  section  108(a),  the  $200  discharge  is  not 
included  in  the  P  group's  gross  income. 
Moreover,  no  attributes  are  reduced  under 
section  108(b).  Following  the  discharge,  P 
disposes  of  its  T  stock  for  $0. 

(ii)  The  $200  discharge  of  indebtedness  is 
included  in  Ts  earnings  and  profits  and. 
under  S  1.1502-32(b)(l)(i),  P's  basis  in  the  T 
stock  is  increased  from  $100  to  $300.  Under 
paragraph  (c)(2)(i)  of  this  section,  this 
discharge  is  an  extraordinary  gain  disposition 
for  purposes  of  paragraph  (c)(l)(i]  of  this 
section. 

(iii)  However,  in  determining  the  P  group's 
loss  on  the  disposition  of  the  T  stock,  section 
1503(e)  excludes  the  $200  discharge  of 
indebtedness  from  Ts  earnings  and  profits 
and  P's  loss  on  the  disposition  is  $100  rather 
than  $300.  Thus,  for  purposes  of  paragraph 
(c)(2)(iii)  of  this  section.  T's  earnings  and 
profits  from  the  discharge  of  indebtedness 
are  not  reflected  in  the  stock  basis,  directly  or 
indirectly,  immediately  before  the 
disposition.  Consequently,  when  P  disposes 
of  the  T  stock,  Ts  earnings  and  profits  for 
purposes  of  paragraphs  (c)(l)(i)  and  (ii)  of 
this  section  are  $0,  and  P's  $100  loss  on  the 
disposition  is  not  disallowed  under 
paragraph  (a)  of  this  section. 

Example  8.  Duplicated  loss,  (i)  Individual  A 
forms  T  with  a  contribution  of  $100  in 
exchange  for  all  of  the  T  stock.  Individual  B 
forms  Tl  with  a  contribution  of  land  that  has 
a  $90  basis  and  $100  value.  T  buys  all  the 
stock  of  Tl  from  B  for  $100.  P  buys  all  the 
stock  of  T  from  A  for  $100,  and  both  T  and  Tl 
become  members  of  the  P  group.  The  value  of 
Tl's  land  declines  to  $40.  P  sells  all  of  the  T 
stock  for  $40  and  recognizes  a  loss  of  $80. 

(ii)  Under  paragraph  (c)(l)(iii)  of  this 
section,  P's  amount  of  duplicated  loss  is  $50. 
This  is  computed  under  paragraph  (c)(2)(vi) 
of  this  section  immediately  after  the 
disposition  as  the  excess  of — 

(A)  The  $90  aggregate  adjusted  basis  of  the 
assets  of  T  and  Tl  (other  than  stock  and 
securities  of  Tl  owned  by  T),  over 

(B)  The  $40  fair  market  value  of  the  T  stock 
(determined  under  paragraph  (c)(2)(vi)  of  this 
section).  Because  this  amount  is  the  only 
amount  described  in  paragraph  (c)(1)  of  this 
section,  the  amount  of  P's  $60  loss  disallowed 
under  paragraph  (a)(1)  of  this  section  is 
limited  to  $50. 

(iii)  The  result  would  be  the  same  if  the 
value  of  Tl's  property  did  not  decline  and  Tl 
instead  had  an  operating  loss  of  $60 
(attributable  to  borrowed  funds)  which  the  P 
group  was  unable  to  use.  In  that  case,  the  $50 
excess  of  the  sum  of^ 


(A)  The  $90  aggregate  adjusted  basis  of  the 
assets  of  T  and  Tl  (other  than  stock  and 
securities  of  members  of  the  P  group),  plus 
the  $60  net  operating  loss  attributable  to  Tl 
and  carried  to  its  first  taxable  year  following 
the  disposition,  over 

(B)  The  sum  of  the  $40  fair  market  value  of 
the  T  stock,  plus  the  $80  of  Tl  liabilities,  is  an 
amount  described  in  paragraph  (c)(2)(vi)  of 
this  section.  (See  paragraph  (g)  of  this  section 
for  the  elective  reattribution  of  Tl's  $80  net 
operating  loss  to  P  in  connection  with  the 
sale.) 

(d)  Successors — (1)  General  rule.  This 
section  applies,  to  the  extent  necessary 
to  effectuate  the  purposes  of  this 
section,  to  any  property  the  basis  of 
which  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  a  subsidiary's 
stock. 

(2)  Examples.  The  principles  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples. 

Example  1.  Status  of  successor  as  member, 
[i]  P,  the  common  parent  of  a  group,  buys  all 
the  stock  of  T  for  $100.  Ts  only  asset  has  a 
basis  of  $0  and  a  value  of  $100.  T  sells  the 
asset  for  $100,  and  buys  another  asset  for 
$100.  Under  the  investment  adjustment 
system.  P's  basis  in  the  T  stock  increases  to 
$200,  and  the  earnings  and  profits  of  P 
increase  by  $100.  P  later  transfers  all  the 
stock  of  T  to  an  unrelated  consolidation 
group  in  exchange  for  10  percent  of  the  stock 
of  X,  the  common  parent  of  that  group,  in  a 
transaction  described  in  section  368(a)(1)(B). 
At  the  time  of  the  exchange,  the  value  of  the 
X  stock  received  by  P  is  $80. 

(ii)  Under  section  358,  P  has  a  basis  of  $200 
in  the  X  stock  it  receives  in  exchange  for  T. 
Under  section  362.  X  has  a  $200  basis  in  the  T 
stock. 

(iii)  Neither  paragraph  (a)(1)  nor  (b)(1)  of 
this  section  applies  to  the  stock  of  "T  on  P's 
transfer  of  the  stock  to  the  X  group,  because 
no  gain  or  loss  is  recognized  on  the  transfer, 
and  the  transfer  is  not  a  deconsolidation  of 
the  stock  of  T  under  paragraph  (b)(2)  of  this 
section. 

(iv)  The  X  stock  owned  by  P  after  the 
reorganization  is  a  successor  interest  to  the  T 
stock  because  P's  basis  in  the  X  stock  is 
determined  by  reference  to  P's  basis  in  the  T 
stock.  The  purposes  of  this  section  require 
th^t  the  reorganization  exchange  be  treated 
as  a  deconsolidation  event  with  respect  to  P's 
interest  in  the  X  stock.  Because  X  is  not  a 
member  of  the  P  group,  a  failure  to  reduce  the 
basis  of  the  X  stock  owned  by  P  to  its  fair 
market  value  would  permit  the  P  group  to 
recognize  and  deduct  the  loss  attributable  to 
the  T  stock.  However,  because  T  is  a  member 
of  the  X  group,  a  reduction  in  the  basis  of  the 
T  stock  is  not  necessary  to  prevent  the  X 
group  from  recognizing  and  deducting  the 
loss  arising  in  the  P  group.  The  transfer  of  T 
stock  to  X  therefore  constitutes  a 
deconsolidation  of  the  X  stock  but  not  the  T 
stock.  Therefore,  P  must  reduce  its  basis  in 
the  X  stock  from  $200  to  its  $80  value  at  that 
time.  However,  X's  basis  in  the  T  stock 
remains  $200. 

Example  2.  Continued  application  after 
deconsolidation,  (i)  P,  the  common  parent  of 


a  group,  buys  all  the  stock  of  T  for  $100.  Ts 
only  asset  has  a  basis  of  SO  and  a  value  of 
$100.  T  sells  the  asset  for  SlW.  and  buys 
another  asset  for  $100.  Under  the  investment 
adjustment  system.  Fs  basis  in  the  T  stock 
increases  to  $200.  P  later  transfers  all  the 
stock  of  T  to  partnership  M  in  exchange  for  a 
partnership  interest  in  M.  in  a  transaction  to 
which  section  721  applies.  The  value  of  the  T 
stock  immediately  t>efore  the  transfer  to  M  is 
$100.  Less  than  2  years  later.  P  sells  its 
interest  in  M  for  iso. 

(ii)  Under  paragraph  (b)(1)  of  this  section, 
because  the  stock  of  T  is  deconsolidated  on 
the  transfer  to  M.  immediately  l)efore  the 
transfer  to  M.  P  reduces  its  t>asis  in  the  T 
stock  to  the  stock's  $100  value  immediately 
before  the  transfer.  As  a  result.  P  has  a  basis 
of  $100  in  its  interest  in  M.  and  M  has  a  basis 
of$100  in  the  T  stock. 

(iii)  When  P  sells  its  interest  in  M  for  $80.  it 
recognizes  a  $20  loss.  Because  the  basis  of  Fs 
interest  in  M  is  determined  by  reference  to 
P's  basis  in  the  T  stock,  and  the  reporting 
requirements  could  otherwise  l>e 
circumvented.  Fs  partnership  interest  in  M  is 
a  successor  interest  to  the  T  stock.  Under 
paragraph  (b)(5)  of  this  section.  P  is  required 
to  file  a  statement  with  its  return  for  the  year 
of  its  disposition  of  its  interest  in  M  in  order 
to  deduct  its  loss.  If  P  does  not  file  the 
required  statement  described  in  paragraph 
(b)(5)  of  this  section.  Fs  loss  on  the 
disposition  of  its  interest  in  M  is  disallowed. 

(e)  Anti-avoidance  rules — (1)  General 
rule.  The  rules  of  {  1.1502-20  must  be 
applied  in  a  manner  that  is  consistent 
with  and  reasonably  carries  out  their 
purposes.  If  a  taxpayer  acts  with  a  view 
to  avoid  the  effect  of  the  rules  of  this 
section,  adjustments  will  be  made  as 
necessary  to  carry  out  their  purposes. 

(2)  Anti-stuffing  rule — (1)  Application. 
This  paragraph  (e)(2)  appUes  if— 

(A)  A  transfer  of  any  asset  (including 
stock  and  securities)  on  or  after  March 
9. 1990  is  followed  within  2  years  by  a 
direct  or  indirect  disposition  or  a 
deconsolidation  of  stock,  and 

(B)  The  transfer  is  with  a  view  to 
avoiding,  directly  or  indirectly,  in  whole 
or  in  part — 

[1)  The  disallowance  of  loss  on  the 
disposition  or  the  basis  reduction  on  the 
deconsolidation  of  stock  of  a  subsidiary, 
or 

(2)  The  recognition  of  the  unrealized 
gain  following  the  transfer. 

A  disposition  or  deconsoHdation  after 
the  2-year  period  described  in  this 
paragraph  (e)(2](i)  that  is  pursuant  to  an 
agreement,  option,  or  other  arrangement 
entered  into  within  the  2-year  period  is 
treated  as  a  disposition  or 
deconsolidation  within  the  2-year  period 
for  purposes  of  this  section. 

(ii)  Basis  reduction.  If  this  paragraph 
(e)(2)  applies,  the  basis  of  the  stock  is 
reduced,  immediately  before  the 
disposition  or  deconsolidation,  to  cause 
the  disallowance  of  loss,  the  reduction 
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of  basis,  or  the  recogiition  of  gain, 
otherwise  avoided  b; '  reason  of  the 
transfer. 

(3)  Examples.  The  )rinciples  of  this 
paragraph  (e)  are  illu  strated  by  the 
following  examples. 

Example  I.  Affiliated  return  activity,  (i)  In 
Year  1.  individual  A  for  ns  T.  T»  assets 
appreciate  in  value  fror  i  $0  to  SlOO.  In  year  3, 
A  sells  all  of  the  T  stocl :  to  P  for  $100  and  T 
becomes  a  member  of  tjie  P  group,  which 
does  not  Tile  consolidated  returns.  During 
Years  3  to  8,  the  $100  otgain  with  respect  to 
Ts  asset  is  recognized,  generating  earnings 
and  profits  that  would  bave  been  described 
in  paragraph  (c)(l)(ii)  ot  this  section  if  the  P 
group  had  filed  consolidated  returns  during 
those  years  Intending  tp  sell  the  T  stock  and 
claim  a  loss  on  the  salel  the  P  group  elects  to 
file  consolidated  retumf  for  that  year  and 
makes  a  deemed  dividekid  election  under 
S  1.1502-^  (f)(2)  with  d  view  to  avoid  the 
effect  of  the  rules  of  this  section.  The  deemed 
dividend  election  has  tMe  effect  of  increasing 
Ft  basis  in  the  T  stock  from  $100  to  $20a  At 
the  end  of  Year  7.  P  selh  all  of  the  T  stock  for 
$100  and  recognizes  a  less  of  $100. 

(ii)  Under  the  deemeq  dividend  election,  T 
is  deemed  to  distribute  Its  earnings  and 
profits  to  P.  and  P  is  detmed  to  recontribute 
the  distribution  to  T.  TY  us,  the  election  has 
the  effect  of  a  basis  inci'ease  described  in 
paragraph  (c)(l)(ii)  of  iqis  section.  The 
deemed  distribution  do^s  not  reduce  Fs  basis 
in  the  T  stock  because  it  is  not  a  distribution 
for  which  a  negative  aclustment  is  made 
under  i  1.1502-32(b)(2)l  iii).  but  the  deemed 
recontribulion  increase  i  Fs  basis  in  the  T 
stock.  Ts  earnings  and  profits  are  not 
described  in  (c)(l)(ii)  ol  this  section. 
Therefore,  the  deemed  iividend  election  has 
the  effect  of  producing  i  stock  loss  that  is  not 
disallowed  under  i  1.1!  02-20  even  though  a 
comparable  loss  arising  under  the  investment 
.  adjustment  system  woqld  be  disallowed. 
Because  the  deemed  dividend  election  was 
made  with  the  view  described  in  paragraph 
(e)(1)  of  this  section,  Fi  loss  is  disallowed. 

(iii)  The  facts  are  the  same  as  in  (i)  of  this 
Example,  except  that  r  tore  than  2  years  after 
it  makes  the  deemed  di  /idend  election.  T 
reinvests  its  sale  proce  tds  in  assets  that 
appreciate  in  value  anc  P  sells  the  T  stock  for 
$200.  The  deemed  divic  end  election  has  the 
effect  of  eliminating  P'l  gain  on  the 
disposition  of  the  T  sto  Jc,  but  does  not  result 
in  P  recognizing  a  loss.  P  would  not  have 
been  required  to  recogi  ize  gain  if  Ts 
earnings  and  profits  ha  i  been  described  in 
(c)(l)(ii)  of  this  section,  Therefore,  the 
election  does  not  cause  P  to  recognize  gain 
even  though  P  made  thi  i  election  with  the 
view  described  in  para  ;raph  (e)(1)  of  this 
section. 

Example  2.  Intercom  xiny  stock  sales,  (i)  P 
is  the  common  parent  (  f  a  consolidated 
group.  S  is  a  wholly  ov<  ned  subsidiary  of  P, 
and  T  is  a  wholly  ownt  d  recently  purchased 
subsidiary  of  S.  S  has  c  $100  basis  in  the  T 
stock,  and  T  has  a  cap!  lal  asset  with  a  basis 
of  $0  and  a  value  of  $1(0.  Ts  asset  declines  in 
value  to  $60.  Before  T  I  as  any  positive 
investment  adjustment^  or  extraordinary  gain 
dispositions,  S  sells  its  T  stock  to  P  for  $B0 
with  a  view  to  avoid  tl'  e  efl^ect  of  the  rules  of 
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this  section  on  any  subsequent  sale  of  the  T 
stock.  Ts  asset  reappreciates  and  is  sold  for 
$100.  and  T  recognizes  $100  of  gain.  P  then 
cause  T  to  liquidate  and  distribute  the  sale 
proceeds. 

(ii)  S's  sale  of  the  T  stock  to  P  is  a  deferred 
intercompany  transaction,  and  S's  $40  loss  is 
deferred  under  section  287(0  and  {  1.1502- 
13(c).  When  T  liquidates,  the  $40  loss  is  taken 
info  account  under  {  1.1502-13(f)(l)  and 
i  1.287(f)-2T(d)(2).  Because  the  amount 
determined  under  paragraph  (c)(1)  of  this 
section  is  $0,  none  of  S's  loss  would  be 
disallowed  under  paragraph  (a)  of  this 
section  and  $40  of  the  $100  built-in  gain  with 
respect  to  Ts  asset  would  be  offset  by  the 
$40  stock  loss. 

(iii)  If  S  had  not  sold  the  T  stock  to  P,  the  P 
group  would  have  had  to  recognize  $100  of 
net  income  in  order  to  increase  the  basis  of 
Ts  assets  from  $0  to  $100.  The  intercompany 
stock  sale  prevents  this  section  from  applying 
to  disallow  the  stock  loss  and  the  sale 
therefore  has  the  effect  of  avoiding  the  rules 
of  this  section.  Consequently,  because  the 
sale  to  P  was  with  the  requisite  view.  S's  $40 
loss  is  disallowed. 

Example  3.  Basic  stuffing  case,  (i)  In  Year 
1.  P  buys  all  the  stock  of  T  for  $10a  and  T 
becomes  a  member  of  the  P  group.  T  has  an 
asset  with  a  basis  of  $0  and  a  value  of  $100.  T 
sells  the  asset  for  $100.  Under  the  investment 
adjustment  system,  Fs  basis  in  the  T  stock 
increases  from  $100  to  $200.  In  Year  5.  P 
transfer*  to  T  an  asset  with  a  basis  of  $0  and 
a  value  of  $100  in  a  transaction  to  which 
section  351  applies,  with  the  view  described 
in  paragraph  (e)(2)(i)  of  this  section.  In  Year 
6,  P  sells  all  the  stock  of  T  for  $200. 

(ii)  Under  paragraph  (e)(2)(ii)  of  this 
section,  P  must  reduce  the  basis  in  its  T  stock 
by  $100  immediately  before  the  sale.  This 
basis  reduction  causes  a  $100  gain  to  be 
recognized  on  the  sale. 

(iii)  The  $100  basis  reduction  also  would  be 
required  if  the  T  stock  is  deconsolidated  in 
Year  6  instead  of  being  sold.  P  must  reduce 
the  basis  in  its  T  stock  by  $100  immediately 
before  the  deconsolidation. 

(iv)  The  $100  basis  reduction  also  would  be 
required  if  the  P  stock  were  acquired  at  the 
beginning  of  Year  6  by  the  M  consolidated 
group,  even  though  the  asset  transfer  took 
place  outside  the  M  group.  Paragraph  (e)(2)(i) 
of  this  section  requires  only  that  the 
transferor  have  the  view  at  the  time  of  the 
transfer. 

Example  4.  Stacking  rules,  (i)  In  Year  1,  P 
buys  all  the  stock  of  T  for  $100,  end  T 
becomes  a  member  of  the  P  group.  T  has  an 
asset  with  a  basis  of  $0  and  a  value  of  $100.  T 
sells  the  asset  for  $100.  Under  the  investment 
adjustment  system,  Fs  basis  in  the  T  stock 
increases  from  SlOO  to  $200.  In  Year  5,  when 
the  value  of  the  T  stock  remains  $100,  P 
transfers  to  T  an  asset  with  a  basis  of  $0  and 
a  value  of  $100  in  a  transaction  to  which 
section  351  applies,  with  the  view  described 
in  paragraph  (e)(2)(i)  of  this  section. 
Thereafter,  the  value  of  the  contributed  asset 
declines  to  $10.  \n  Year  6.  P  sells  all  the  T 
stock  for  $110  and  recognizes  a  $90  loss. 

(ii)  Because  the  transferred  asset  declined 
in  value  by  $90,  the  transfer  enabled  P  to 
avoid  the  disallowance  of  loss  by  the  sale  of 
T  only  to  the  extent  of  $10.  Under  paragraph 


(e)(2)(ii)  of  this  section.  P  must  reduce  the 
basis  in  its  T  stock  immediately  before  the 
sale  to  cause  recognition  of  gain  in  an  amount 
equal  to  the  loss  disallowance  otherwise 
-  avoided  by  reason  of  the  transfer.  The 
amount  of  this  basis  reduction  is  $100, 
causing  a  $10  gain  to  be  recognized  on  the 
sale. 

(iii)  The  facts  are  the  same  as  in  (i)  of  this 
Example,  except  that  the  transferred  asset 
does  not  decline  in  value  and  that  T  reinvests 
the  $100  in  proceeds  from  the  asset  sale  in 
another  asset  that  appreciates  in  value  to 
$190.  In  Year  S,  P  sells  T  for  $290.  Because  the 
new  asset  appreciated  in  value  by  $90,  the 
transfer  enabled  P  to  avoid  the  disallowance 
of  loss  on  the  sale  of  T  only  to  the  extent  of 
$10.  Under  paragraph  (e)(2)(ii)  of  this  section. 
P  must  reduce  the  basis  in  its  T  stock 
immediately  before  the  sale  to  cause 
recognition  of  gain  in  an  amount  equal  to  the 
loss  disallowance  otherwise  avoided  by 
reason  of  the  transfer.  The  amount  of  this 
basis  reduction  is  $10.  causing  a  $100  gain  to 
be  recognized  on  the  sale. 

Examples.  Contribution  of  built-in  loss 
asset,  (i)  In  Year  1.  P  forms  S  with  a 
contribution  of  $100  in  exchange  for  all  of  S's 
stock,  and  S  becomes  a  member  of  the  P 
group.  S  buys  an  asset  for  $100,  and  the  asset 
appreciates  in  value  to  $200.  P  then  buys  all 
the  stock  of  T  for  $100.  and  T  becomes  a 
meml>er  of  the  P  group.  T  has  an  asset  with  a 
basis  of  $0  and  a  value  of  $100.  T  sells  the 
asset  for  $100.  and  under  the  investment 
adjustment  system  Fs  basis  in' the  T  stock 
increases  from  $100  to  $200.  In  Year  5,  when 
the  value  of  the  T  stock  remains  $100,  P 
transfers  the  T  stock  to  S  in  a  transaction  to 
which  section  351  applies,  with  the  view 
described  in  paragraph  (e)(2J(i)  of  this 
section.  The  transfer  causes  Fs  basis  in  the  S 
stock  to  increase  from  $100  to  $300  and  the 
value  of  S  to  increase  from  $200  to  $300.  In 
Year  6.  P  sells  the  S  stock  for  $360. 

(ii)  Under  paragraph  (e)(2)(ii)  of  this 
section,  P  must  reduce  the  basis  in  its  S  stock 
immediately  before  the  sale  to  cause 
recognition  of  gain  in  an  amount  equal  to  the 
gain  recognition  otherwise  avoided  by  reason 
of  the  transfer.  The  amount  of  this  basis 
reduction  is  $10a  causing  a  $100  gain  to  be 
recognized  on  the  sale. 

Example  6.  Absence  of  view,  (i)  In  Year  1,  P 
buys  all  the  stock  of  T  for  $100,  and  T 
becomes  a  member  of  the  P  group.  T  has  2 
assets,  asset  1  with  a  basis  of  $50  and  value 
of  $100,  and  asset  2  with  a  basis  of  $50  and 
value  of  $0.  T  sells  asset  1  for  $100.  Under  the 
investment  adjustment  system,  P's  basis  in 
the  T  stock  increases  from  $100  to  $150.  In 
Year  5.  T  transfers  asset  2  to  P  in  a 
transaction  to  which  8  1.1502-14(a)  applies, 
with  a  view  to  having  the  group  retain  the 
loss  inherent  in  the  asset.  This  transfer 
reduces  Fs  basis  in  the  T  stock  from  $150  to 
$100.  In  Year  6.  P  sells  all  the  T  stock  for  $100. 

(ii)  The  transfer  from  T  to  P  achieves  a 
result  that  could  have  been  obtained  by  other 
methods  that  would  not  have  been  prevented 
by  this  section.  The  transfer  therefore  is  not 
with  the  view  described  in  paragraph  (e)(2)(i) 
of  this  section,  and  P  is  not  required  to  reduce 
the  basis  of  its  T  stock  under  paragraph 
(e)(2)(ii)  of  this  section.  P  is  in  subsUntially 
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the  same  position  holding  asset  2  m  h  vroatd 
be  if  T  Boid  (he  ssset  and  (be  resdting  loss 
was  available  to  the  P  group  (either  through  T 
or  by  reatlributioo  under  paragraph  (g)  of  this 
section). 

Example  7.  Extending  the  time  period  fix- 
dispositions,  [i]  In  Year  L  P  buys  ail  the  stock 
of  T  for  $100.  and  T  becomes  a  member  of  the 
P  group.  T  has  an  asset  with  a  basis  of  SO  and 
a  value  of  Sioa  T  sells  the  asset  for  $100. 
Under  the  investment  adjustment  system.  Fs 
basts  in  the  T  stock  increases  from  $100  to 
$200.  At  the  beginning  of  Year  5.  P  transfers 
to  T  an  asset  with  a  basis  of  $0  and  a  value  of 
$100  hi  a  transaction  to  which  section  351 
applies,  with  the  \Hew  described  in  paragraph 
(e)(2)[i)  of  this  section.  Within  2  years.  P 
agrees  to  sell  all  the  stock  of  T  for  $200  at  tfte 
end  of  Year  7. 

(il)  Under  paragraph  (e)(2)  (i)  of  this 
section.  P's  disposition  of  the  T  stock  at  the 
end  of  Year  7  is  treated  as  occurring  within 
the  2-year  period  following  Ps  transfer  of  the 
asset  to  T.  because  the  disposition  Is 
pursuant  to  an  agreement  reached  within  2 
years  after  the  transfer.  Accordingly,  under 
paragraph  (e)(2)(ii)  of  this  section.  P  must 
reduce  the  basis  in  its  T  stock  by  $100 
immediately  before  the  sale.  This  result  is 
reached  whether  or  not  the  agreement  is  in 
writing.  P's  disposition  would  also  have  been 
treated  as  occurring  within  the  2-year  period 
if  the  disposition  were  pursuant  to  an  option 
Issued  within  the  period. 

Exampie  6.  Application  of  section  267(f).  (i) 
In  Year  1.  P  forms  S  with  a  $100  capiUl 
contribution  and  S  buys  an  asset  for  $100.  In 
Year  2.  the  asset  declines  in  value,  and  S  sells 
the  asset  to  P  for  S50  with  the  view  described 
in  paragraph  (e)(2)(i)  of  this  section.  In  Year 
3.  P  sells  the  stock  of  S  to  an  unrelated  party 
for  $50.  In  Year  4.  P  sells  the  asset  to  an 
unrelated  party  for  $50. 

(ii)  S  recognizes  a  $50  loss  on  its  sale  of  the 
asset  to  P  in  Year  2.  and  the  loss  is  deferred 
under  section  287(f]  and  SS  1.287(f}-2T(b)  and 
1.1502-13(c).  Section  1.1502-13(f)(l)tili) 
generally  restores  a  selling  member's 
deferred  loss  when  the  member  ceases  to  be 
a  member  of  the  group.  However,  9  !  1.287(f)- 
2T(d)(l)  and  1.2e7(f)-l(c)(6)  provide  that  S's 
deferred  loss  is  not  restored  when  S  ceases  to 
be  a  member  of  the  P  group.  Instead,  under 
SS  1.2e7(n-2T(d)(2)  and  1.287(f)-lT(c)(7J.  the 
$50  loss  is  restored  to  P's  basis  in  the  asset 
and  P  recognizes  a  $50  loss  when  P  sells  the 
asset  in  Year  4. 

(iii)  P  recognizes  a  $50  loss  on  Its  sale  of 
the  S  stock  in  Year  3.  None  of  this  loss  is 
disallowed  under  paragraph  (a)(1)  of  this 
section,  because  the  amount  disallowed  may 
not  exceed  the  $0  amount  determined  under 
paragraph  (c)(1)  of  this  section. 

(iv)  Tbe  sale  of  the  asset  by  S  to  P  has  the 
effect  of  shifting  the  asset's  siso  loss  from  S  to 
P  without  ■  corresponding  reduction  in  Fs 
basis  in  the  S  stock.  After  the  sale.  Ps  loss 
with  respect  to  the  S  stock  is  no  longer 
duplicated  with  respect  to  S's  assets  for 
purposes  of  paragraph  (cKlH>ii)  of  this 
section.  Because  S's  sale  is  with  the  requisite 
view,  paragraph  (eK2)  (ii)  of  this  section 
applies.  Accordingly.  P  must  reduce  the  basis 
in  its  S  stock  by  $50  immediately  before  the 
sale  to  prevent  avoidance  of  Ike 
disallowance  of  loss  on  the  stock  disposition. 


(0  InrettateiH  adfastmeata  and 
eamingg  and  prof  it» — 

(1)  Effect  on  investment  adjustments 
and  earnings  and  profits — (i)  General 
rule.  For  purposes  of  determining 
investment  adjustments  imder  f  1.1S02- 
32  and  earnings  and  profits  tmder 

§  1.1502-33(c)  with  respect  to  a  member 
that  owns  stock  In  a  subsidiary,  any 
deduction  that  is  disallowed,  or  any 
amount  by  which  basis  is  reduced. 
under  this  section  is  treated  as  a  loss 
arising  and  absorbed  by  the  member  in 
the  tax  year  in  which  the  disallowance 
or  basis  redaction  occurs. 

(ii)  Example.  The  principles  of  this 
paragraph  (f)(1)  are  illustrated  by  the 
following  example. 

Example,  (i)  In  Year  1.  P  forms  S  with  a 
contribution  of  $100  and  S  becomes  a 
member  of  the  Pgrotip.  S  buys  all  the  stock  of 
T  for  Sloa  T  has  an  asset  with  a  basis  of  $0 
and  a  value  of  $10a  In  Year  2.  T  sells  the 
asset  for  $100.  Under  the  investment 
adjustment  system.  S's  basis  in  tbe  T  stock 
increases  from  SlOO  to  $200,  and  V»  basis  in 
the  S  stock  increases  from  $100  to  $20a  In 
Year  6.  S  sells  all  the  stock  of  T  for  $10a  and 
S's  recognizes  a  loss  of  $100  that  is 
disallowed  under  paragraph  (a)(1)  of  this 
section. 

(ii)  Under  paragraph  (f)(1)  of  this  sectioa 
the  earnings  and  proHts  of  S  for  Year  6  are 
reduced  by  $100.  the  amount  of  the  loss 
disallowed  under  paragraph  (a)(1)  of  this 
section.  Fs  basis  in  the  S  stock  is  reduced 
from  $200  to  $100  under  the  investment 
adjustment  system.  Correspondingly,  Fs 
earnings  and  profits  for  Year  6  are  reduced 
by  $100.  the  amount  of  the  loss  disallowed 
under  paragraph  (a)(1)  of  this  section. 

(2)  Coordination  rules — (i)  Order  of 
adjustments.  Deconsolidation  of  a  share 
is  treated  as  a  disposition  of  the  share 
for  puiposes  of  determining  when 
investment  adjustments  are  made  and 
earnings  and  profits  are  determined 
with  respect  to  the  share. 

(ii)  No  tiering  up  of  certain 
adjustments.  If  the  basis  of  stock  of  a 
subsidiary  owned  by  a  member  (the 
"owning  member")  is  reduced  under  this 
section  on  the  deconsolidation  of  the 
stock,  no  corresponding  adjustment  is 
made  under  {  1.1502-32  to  the  basis  of 
the  stock  of  the  owning  member  (or  any 
higher  tier  member)  if  a  disposition  or 
deconsolidation  occurs  in  the  same 
transaction  with  respect  to  all  the  stock 
of  the  oivning  member.  In  the  case  of  a 
disposition  or  deconsolidation  in  the 
same  transaction  of  less  than  all  the 
stock  of  the  owning  member, 
appropriate  adjustments  shall  be  made 
under  9  1.1S02-32  with  respect  to  the 
stock  of  the  owning  member  (or  any 
higher  tier  member). 

(iii)  Example.  The  principles  of  this 
paragraph  (fH2)  are  illustrated  by  the 
following  exanq>le. 


Ejiamph.  [i]  P.  the  comoon  parent  af  a 
group,  owns  aU  the  stock  of  S.  S  owns  all  the 
stock  of  Si.  and  Si  owns  all  the  stock  of  SZ. 
P's  basis  in  tbe  S  stock  U  $loa  S's  basis  in 
the  Si  stock  is  $100.  and  Si's  basis  in  die  S2 
stock  Is  $100.  In  Tear  1.  S2  buys  all  the  stock 
of  T  for  $100.  T  has  an  asset  with  a  basis  of 
$0  and  a  value  of  $100  ht  Year  2.  T  seHs  the 
asset  for  $100.  Under  tbe  investment 
adjustment  system,  the  basis  of  each 
swlMidiary's  stock  increases  from  $100  to 
$20a  In  Year  6.  S  sells  all  tbe  stock  of  Si  for 
$100  to  A.  an  Individual  and  recognizes  a 
loss  of  $100.  Si.  S2,  and  T  are  not  members  of 
a  consolidated  group  immediately  after  the 
sale  because  the  new  Si  group  does  not  file  a 
consolidated  return  for  its  first  taxable  year. 

(ii)  Under  paragraph  (a)(1)  of  this  sectioa 
no  deduction  is  allowed  to  S  for  its  loss  oo 
the  sale  of  the  Si  stock.  Under  paragraph 
(f)(1)  of  this  section,  S's  earnings  and  profits 
for  Year  6  are  reduced  by  the  $100  loss  that  is 
disallowed.  Correspondingly,  under  the 
investment  adfustment  system,  S's  reduction 
in  earnings  and  profits  causes  a  deduction  in 
Fs  basis  in  the  S  stock,  and  a  redaction  in  Fs 
earnings  and  profits  for  Year  a. 

(iii)  Under  paragraph  (b)(1)  of  this  section, 
because  ti>e  stock  of  T  and  S2  are 
deconsolidated.  S2  must  reduce  the  basis  of 
the  T  stock  from  $200  to  $100  (its  value 
immediately  before  the  deconsolidation),  and 
Si  must  reduce  the  basis  of  the  S2  stock  from 
$200  to  $100  (its  value  immediately  before  the 
deconsolidation).  Under  paragraph  (f)(1)  of 
this  sectioa  S2's  earnings  and  profits  for 
Year  6  are  reduced  by  the  $100  reduction  to 
the  basis  of  the  T  stock,  and  Si's  earnings 
and  profits  are  reduced  by  the  $100  reduction 
to  the  basis  of  the  S2  stock.  Under  paragraph 
(f)(Z)(ii)  of  this  sectioa  because  the  stock  of 
S2  is  deconsolidated  in  the  same  transactloa 
the  basis  reduction  to  the  T  stock  does  not 
cause  any  corresponding  investment 
adjustment  to  the  stock  of  S2.  or  to  the  stock 
of  any  higher  tier  subsidiary.  Similarly, 
because  the  stock  of  Si  is  disposed  of  in  the 
same  transactioa  the  reduction  to  the  twsis 
of  the  S2  stock  does  not  cause  an  investment 
adjustment  to  ^  stock  of  SI.  or  the  stock  of 
any  higher  tier  aobsidiary. 

(iv)  Basis  reduction  treated  as 
investment  adjustment  For  purposes  of 
the  consolidated  return  regulations,  the 
amoimt  of  any  basis  reduction  to  stock 
under  this  section  is  generally  treated  as 
a  net  negative  adjustment  under 
§  1.1502-32(e)  (in  addition  to  the 
adjustment  otherwise  required  under 
§  1.1502-32  (e))  with  respect  to  the  stock. 
The  amount  of  the  basis  reduction  is  not 
treated  as  a  net  negative  adjustment  for 
purposes  of  §  1.1502-32T(a),  however, 

(g)  Reattribution  of  subsidiary's 
losses  to  common  parent — (1) 
Reattribution  rule.  If  a  member  disposes 
of  stock  of  a  subsidiary  and  the 
member's  loss  would  be  disallowed 
under  paragraph  (a)(1)  of  this  section, 
the  common  parent  may  make  an 
irrevocable  election  to  reattribute  to 
itself  any  portion  of  the  net  operating 
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loss  carryovers  and  net  capital  loss 
carryovers  attributable  to  the  subsidiary 
(and  any  lower  tier  Subsidiary)  without 
regard  to  the  order  in  which  they  were 
incurred.  The  amouijt  reattributed  may 
not  exceed  the  amount  of  loss  that 
would  be  disallowed  if  no  election  is 
made  under  this  paragraph  (g).  For  this 
purpose,  the  amounljof  loss  that  would 
be  disallowed  is  determined  by  applying 
paragraph  (c)(1)  of  this  section  (without 
taking  into  account  nie  requirement 
under  paragraph  (c)b)  of  this  section 
that  a  statement  be  filed)  and  by  not 
taking  the  reattribution  into  account. 
The  amount  of  loss  that  would  be 
disallowed  and  the  ksses  that  may  be 
reattributed  are  determined  immediately 
after  the  disposition^  but  the 
reattribution  is  deeried  to  be  made 
immediately  before  ihe  disposition.  The 
common  parent  sucqeeds  to  the 
reattributed  losses  a|s  if  the  losses  were 
succeeded  to  in  a  transaction  described 
in  section  381(a).  Any  owner  shift  of  the 
subsidiary  (including  any  deemed  owner 
shift  resulting  from  ^ection  382(g)(4)(D) 
or  382(1)(3))  in  connection  with  the 
disposition  is  not  ta!  :en  into  account 
under  section  382  w  th  respect  to  the 
reattributed  losses. 

(2)  Insolvency  Urn  'tation.  If  the 
subsidiary  whose  lo  ises  are  to  be 
reattributed,  or  any  ligher  tier 
subsidiary,  is  insolv;nt  within  the 
meaning  of  section  1 08(d)(3)  at  the  time 
of  the  disposition,  lo  sses  of  the 
subsidiary  may  be  r  jattributed  only  to 
the  extent  they  exce  ed  the  sum  of  the 
separate  insolvenci(  s  of  any 
subsidiaries  (taking  into  account  only 
the  subsidiary  and  i  s  higher  tier 
subsidiaries)  that  ar ;  insolvent.  For 
purposes  of  determiiing  insolvency, 
liabilities  owed  to  h  gher  tier  members 
are  not  taken  into  ai  count,  and  stock  of 
a  subsidiary  that  is  imited  and 
preferred  as  to  divic  ends  and  that  is  not 
owned  by  higher  tier  members  is  treated 
as  a  liability  to  the  i  xtent  of  the  amount 
of  preferred  distribu  tions  to  which  the 
stock  would  be  enti'  led  if  the  subsidiary 
were  liquidated  on  I  [ie  date  of  the 
disposition. 

(3)  Investment  ad,  ustments.  Any 
losses  reattributed  v  nder  this  paragraph 
(g)  are  treated  for  purposes  of 
determining  investn  ent  adjustments 
under  S  1.1502-32  and  earnings  and 
profits  under  S  115(  2-33(c]  as  absorbed 
by  the  subsidiary  (or  lower  tier 
subsidiary)  immediately  before  the 
disposition.  The  los  les,  however,  are  not 


treated  as  absorbec 


purposes. 
1212. 


such  as  8(  ction  172  or  section 


JMI 


for  other  tax 


(4)  Examples.  The  principles  of  this 
paragraph  (g)  are  illustrated  by  the 
following  examples. 

Example  1.  Basic  reattribution  case,  (i)  P, 
the  common  parent  of  a  group,  forms  S  with  a 
contribution  of  $100.  S  has  an  operating  loss 
of  $60.  which  produces  a  deflcit  in  earnings 
and  profits  that  reduces  P'l  basis  in  the  S 
stock  by  $60  under  the  investment  adjustment 
system.  The  group  is  unable  to  use  the  loss, 
and  the  loss  becomes  a  net  operating  loss 
carryover  attributable  to  S.  Under  the 
investment  adjustment  system,  Fs  basis  in 
the  S  stock  is  increased  by  $60,  the  amount  of 
the  unused  loss,  thus  preserving  P's  $100 
basis  in  the  S  stock.  The  remaining  assets  of 
S  appreciate  in  value,  and  P  sells  all  the  stock 
of  S  for  $55.  But  for  an  election  to  reattribute 
losses  under  this  paragraph  (g).  P  would  have 
a  $45  loss  on  the  sale  of  S  that  would  be 
disallowed. 

(ii)  P  elects  under  paragraph  (g)(1)  of  this 
section  to  reattribute  to  itself  $45  of  S's  losses 
(the  maximum  amount  permitted).  As  a 
result,  $45  of  the  $60  net  operating  loss 
carryover  attributable  to  S  is  reattributed  to 
P.  This  reattributed  loss  may  be  included  in 
the  net  operating  loss  carryover  to 
subsequent  consolidated  return  years  of  the  P 
group.  P  succeeds  to  these  losses  as  if  the 
losses  were  succeeded  to  in  a  transaction 
described  in  section  381(a)  and  they  retain 
their  character  as  ordinary  losses.  The 
remaining  $15  of  net  operating  loss  carryover 
attributable  to  S  is  carried  over  to  the  first 
separate  return  year  of  S. 

(iii)  The  $45  reattributed  loss  is  treated, 
solely  for  purposes  of  the  investment 
adjustment  system,  as  absorbed  by  S 
immediately  before  the  disposition.  This 
reduces  P's  basis  in  the  S  stock  from  $100  to 
$55  immediately  before  the  disposition.  As  a 
result.  P  does  not  recognize  any  gain  or  loss 
on  the  disposition.  However.  S's  deemed 
absorption  of  the  reattributed  loss  for 
purposes  of  determining  investment 
adjustments  does  not  affect  the  use  of  the 
loss  by  the  P  group. 

(iv)  Assume  that  $20  of  S's  losses  arose  in 
Year  1  and  $40  in  Year  2,  and  that  P  elects  to 
reattribute  all  $40  from  Year  2  and  $5  from 
Year  1.  P  succeeds  to  these  losses  as  if  the 
losses  were  succeeded  to  in  a  transaction 
descril)ed  in  section  381(a),  and  the  losses 
retain  their  character  as  ordinary  losses 
arising  in  Years  1  and  2.  The  losses  continue 
to  be  subject  to  any  limitations  originally 
applicable  to  S,  but  P  succeeds  to  them  and 
may  absorb  the  losses  independently  of  S. 
(For  example.  Fs  use  of  the  Year  2  losses 
does  not  depend  on  S's  use  of  the  Year  1 
losses  that  were  not  reattributed  to  P.) 

Example  2.  Lower  tier  subsidiary,  (i)  P,  the 
common  parent  of  a  group,  forms  S  with  a 
contribution  of  $100.  S  then  forms  T  with  a 
contribution  of  $40.  and  T  borrows  $60  from 
an  unrelated  lender.  S  has  a  net  operating 
loss  of  $30.  T  has  a  net  operating  loss  of  $55 
and  is  insolvent  by  $15.  The  group  is  unable 
to  use  these  losses  and  the  losses  become  net 
operating  loss  carryovers  attributable  to  T 
and  S.  Under  the  investment  adjustment 
system,  S's  basis  in  the  T  stock  remains  $40 
and  P's  basis  in  the  S  stock  remains  $100.  P 
sells  all  of  the  S  stock  for  $30  ($100  invested. 


less  S's  $30  net  operating  loss  and  S's  $40 
unrealized  loss  on  its  investment  in  T  stock). 
But  for  an  election  to  reattribute  losses  under 
this  paragraph  (g).  P  would  have  a  $70  loss  on 
the  sale  of  the  S  stock  that  would  be 
disallowed. 

(ii)  S's  $30  portion  of  the  net  operating  loss 
carryover  may  be  reattributed  to  P  under 
paragraph  (g)(1)  of  this  section.  Because  T  is 
insolvent  by  $15,  paragraph  (g)(2)  of  this 
section  provides  that  only  $40  of  its  $55 
portion  of  the  net  operating  loss  carryover 
may  be  reattributed  to  P  under  paragraph 
(g)(1)  of  this  section.  There  is  no  limitation, 
however,  on  which  $40  of  T's  $55  loss  may  be 
reattributed. 

(iii)  P  elects  under  paragraph  (g)(1)  of  this 
section  to  reattribute  to  itself  $40  of  T's  losses 
(the  maximum  amount  permitted).  P  does  not 
elect,  however,  to  reattribute  to  itself  any  of 
S's  losses.  As  a  result,  $40  of  the  $85  net 
operating  loss  carryover  is  reattributed  to  P. 
This  reattributed  loss  may  be  included  in  the 
net  operating  loss  carryover  to  subsequent 
consolidated  return  years  of  the  P  group.  Of 
the  $45  remaining  net  operating  loss 
carryover,  the  $15  attributable  to  T  and  $30 
attributable  to  S  are  carried  over  to  their  first 
separate  return  years. 

(iv)  The  loss  reattributed  from  T  is  treated, 
solely  for  purposes  of  the  investment 
adjustment  system,  as  absorbed  by  T 
immediately  before  the  disposition.  This 
reduces  P's  basis  in  the  S  stock  to  $60 
immediately  before  the  disposition.  As  a 
result,  P  recognizes  only  a  $30  loss  on  the 
disposition  of  its  S  stock  ($30  sale  proceeds 
and  $60  basis),  and  this  loss  is  disallowed. 
However,  Ts  deemed  absorption  of  the 
reattributed  loss  for  purposes  of  determining 
investment  adjustments  does  not  affect  the 
use  of  the  loss  by  the  P  group. 

Example  3.  Separate  return  limitation  year 
losses,  (i)  P.  the  common  parent  of  a  group, 
buys  the  stock  of  S  for  $100.  S  has  a  net 
operating  loss  carryover  of  $40  from  a 
separate  return  limitation  year,  and  assets 
with  a  value  and  basis  of  $100.  The  assets  of 
S  decline  in  value  by  $40,  and  P  sells  all  the 
stock  of  S  for  $60.  But  for  an  election  to 
reattribute  losses  under  this  paragraph  (g),  P 
would  have  a  $40  loss  on  the  sale  of  S  that 
would  be  disallowed. 

(ii)  S's  $40  loss  carryover  from  a  separate 
return  Hmitation  year  may  be  reattributed  to 
P  under  paragraph  (g)(1)  of  this  section. 

(iii)  P  elects  under  paragraph  (g)(1)  of  this 
section  to  reattribute  to  itself  S's  $40  (loss  the 
maximum  amount  permitted).  Following  the 
reattribution,  the  loss  is  included  in  the  net 
operating  loss  carryover  to  subsequent 
consolidated  return  years  of  the  P  group. 

(iv)  The  loss  reattributed  from  S  is  treated, 
solely  for  purposes  of  the  investment 
adjustment  system,  as  absorbed  by  S 
immediately  before  the  disposition.  This 
reduces  Fs  basis  in  the  S  stock  to  $60 
immediately  before  the  disposition.  As  a 
result,  P  recognizes  no  gain  or  loss  on  the 
disposition  of  its  S  stock.  However.  S's 
deemed  absorption  of  the  reattributed  loss 
for  purposes  of  determining  investment 
adjustments  does  not  affect  the  use  of  the 
loss  by  the  P  group,  and  the  loss  retains  its 
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character  «8  a  aeparate  return  limiUlion  year 
loss. 

(S)  Time  and  manner  of  making  Ute 
election— {{)  In  general.  The  elecUoo 
described  in  paragraph  (g)(1)  of  this 
section  must  be  made  in  a  separate 
statement  entitled  "this  U  an  election 
under  { l.lS02-20(gHl)  To  reattributa 
losses  of  (insert  names  and  employer 
identification  numbers  (E.I.N.)  of  each 
subsidiary  whose  losses  are 
reattributed]  to  [insert  name  and 
employer  identification  number  of 
common  parent]."  The  statement  must 
include  the  following  information — 

(A)  For  each  subsidiary,  the  amount  of 
each  net  operating  loss  and  net  capital 
loss,  and  the  year  in  which  each  arose, 
that  is  reattributed  to  the  common 
parent,  and 

(B)  If  a  subsidiary  ceases  to  be  a 
member,  the  name  and  employer 
identification  number  of  the  person 
acquiring  the  subsidiary's  stock. 

The  statement  must  be  signed  by  the 
common  parent,  and  by  each  subsidiary 
with  respect  to  which  loss  is 
reattributed  under  this  paragraph  (g) 
that  does  not  remain  a  member  of  die 
common  parent's  group  immediately 
following  the  disposition.  The  statement 
must  be  filed  with  the  group's  income 
tax  return  for  the  tax  year  of  the 
disposition  and  a  copy  of  the  statement 
must  be  retained  by  the  subsidiary.  If 
the  acquirer  is  a  subsidiary  in  a 
consolidated  group,  the  name  and 
employer  identification  number  of  the 
common  parent  of  the  group  must  be 
included  in  the  statement  and  a  copy  of 
the  statement  must  also  be  delivered  to 
the  common  parent 

(ii)  Filing  of  subsidiary's  copy  of 
statement  The  subsidiary  whose  losses 
are  reattributed  (or  the  common  parent 
of  any  consolidated  group  that  acquires 
the  subsidiary  or  lower  tier  subsidiary) 
must  attach  its  copy  of  the  statement 
described  in  paragraph  (g)(5)(i)  of  this 
section  to  its  income  return  for  the  first 
tax  year  ending  after  the  due  date, 
including  extensions,  of  the  return  in 
which  the  election  required  by 
paragraph  (g)(S)(i)  of  this  section  is  to  be 
filed. 

(h)  Effective  dates— {!]  General  rule. 
Except  as  otherwise  provided  in  this 
paragraph  (h),  this  section  applies  with 
respect  to  dispositions  and 
deconsolidations  on  or  after  February  1, 
1991.  For  this  purpose,  dispositions 
deferred  under  S9  1.1502-13, 1.1502-13T. 
1.1502-14.  and  1.1502-14T  are  deemed  to 
occur  at  the  time  the  deferred  gain  or 
loss  is  taken  into  account  unless  the 
stock  was  deconsolidated  before 
February  1, 1981.  If  stock  of  a  subsidiary 
became  worthless  during  s  taxable  year 


including  February  1, 1991.  the 
disposition  with  respect  to  the  stock  is 
treated  as  occurring  on  the  date  the 
stock  became  worthless. 

(2)  Election  to  accelerate  effective 
date—{i)  In  general  A  group  may  make 
an  irrevocable  election  to  apply  this 
section  to  all  its  members,  Instead  of 

1 1337(d}-2,  with  respect  to  all 
dispositions  and  deconsolidations  on  or 
after  November  19, 1990. 

(ii)  Time  and  manner  of  making  the 
election — in  general.  The  election 
described  in  paragraph  (hK2)(i)  of  this 
section  must  be  made  in  a  separate 
statement  entitled  "this  is  an  election 
under  S  1.1502-20(h)(2)  to  accelerate  the 
application  of  S  1.1502-20  to  the 
consolidated  group  of  which  (insert 
name  and  employer  identification 
number  of  common  parent]  is  the 
common  parent."  The  statement  must  be 
signed  by  the  common  parent  and  filed 
with  the  group's  income  tax  return  for 
the  tax  year  of  the  first  disposition  or 
deconsolidation  to  which  the  election 
applies.  If  the  separate  statement 
required  under  this  paragraph  (h)  (2)  (ii) 
is  to  be  filed  with  a  return  the  due  date 
(including  extensions)  of  which  is  before 
April  16. 1991.  the  statement  may  be 
filed  with  an  amended  return  for  the 
year  of  the  disposition  or 
deconsolidation.  Any  other  filings 
required  under  this  S  1.1502-20.  such  as 
the  statement  required  uxuier  (  1.1502- 
20(c)(3),  which  ordinarily  cannot  be 
made  with  an  amended  return,  must  be 
made  at  such  time  and  in  such  manner 
as  permitted  by  the  Commissioner. 

(3)  Binding  contract  rule.  For  purposes 
of  this  paragraph  (h),  if  a  disposition  or 
deconsolidation  is  pursuant  to  a  binding 
written  contract  entered  into  before 
March  9. 1990.  and  in  continuous  effect 
until  the  disposition  or  deconsolidation, 
the  date  the  contract  became  binding  is 
treated  as  the  date  of  the  disposition  or 
deconsolidation. 

(4)  Application  of§  1. 1502-20T  to 
certain  transactions — (i)  In  general.  If  a 
group  fdes  the  certification  described  in 
para^vph  (h)(4)(ii)  of  this  section,  it 
may  apply  i  1.1502-20T  (as  contained  in 
the  CFR  edition  revised  as  of  April  1. 
1990),  to  all  of  its  members  with  respect 
to  all  dispositions  and  deconsolidations 
by  the  certifying  group  to  which 

S  1.1502-20T  otherwise  applied  by  its 
terms  occurring — 

(A)  On  or  after  March  9. 1990  (but 
only  if  not  pursuant  to  a  binding 
contract  described  in  fi  1.337(d^-lT(eK2) 
(as  contained  in  the  CFR  edition  revised 
as  of  April  1, 1990)  that  was  entered  into 
before  March  9, 1990):  and 

(B)  Before  November  19. 1990  (or 
thereafter,  if  pursuant  to  a  biadiag 
contract  described  in  { 1.150£-20T(g)(3) 


that  was  entered  into  on  or  after  March 
9, 1990  and  before  November  19. 1990). 

The  certification  under  this  paragraph 
(h)(4Mi)  with  respect  to  the  application 
of  S  l.lSOZ-^arr  to  any  transaction 
described  in  this  paragraph  (h)(4)(i)  may 
not  be  withdrawn  and.  if  the 
certification  is  filed  i  1.1SO2-20T  must 
be  applied  to  all  such  transactions  on  all 
returns  (including  amended  returns)  on 
which  such  transactions  are  included. 

(ii)  Time  and  manner  of  filing 
certification.  The  certification  described 
in  paragraph  (h)(4)(i)  of  this  section  must 
be  made  in  a  separate  statement  entitled 
"[insert  name  and  employer 
identification  number  of  common 
parent]  hereby  certifies  under  1 1.1S02- 
20  (h)(4)  diat  the  group  of  which  it  is  the 
common  parent  is  applying  S  1.1502-20T 
to  all  transactions  to  wbich  that  section 
otherwise  applied  by  its  terms."  The 
statement  must  be  signed  by  the 
common  parent  and  filed  with  the 
group's  income  tax  return  for  the 
taxable  year  of  the  first  disposition  or 
deconsolidation  to  which  the 
certification  applies.  If  the  separate 
statement  required  under  this  paragraph 
(h)(4)  is  to  be  filed  with  a  return  the  due 
date  (including  extensions]  of  which  is 
before  November  16, 1991.  the  statement 
may  be  filed  with  an  amended  return  for 
the  year  of  the  diq>osition  or 
deconsolidation  that  is  filed  within  180 
days  after  September  13, 1991.  Any 
other  filings  required  under  i  1.1S02-20T 
such  as  the  statement  required  under 
S  1.1502-20T(f)(5).  may  be  made  with  the 
amended  return,  regardless  of  whether 
S  1.1502-20T  permits  such  filing  by 
amended  return. 

(5)  Cross  reference.  For  transiHonal 
loss  limitation  rules,  see  (i  I.337(d}-1 
and  1.337(d)-2. 

Par.  7.  Paragraph  (r)  of  f  1.1502-12  is 
revised  to  read  as  follows: 

91.1502-12    Saparate  taxabts  IncofiM. 

(r)  For  rules  relating  to  loss 
disallowance  or  basis  reduction  on  the 
disposition  or  deconsolidation  of  stock 
of  a  subsidiary,  see  SS  I.337(d}-1. 
1.337(d}-2  and  1 1.1502-2a 

*  •  •  •  • 

Par.  B.  The  last  sentence  of  i  I.IS02-32 
(a)  is  revised  to  read  as  follows: 


S1.1S02-32    InvMtmenti 

(a)  *  *  *  For  rules  relating  to  loss 
disallowance  or  basis  reduction  on  the 
disposition  or  deconsolidation  of  stock 
of  a  subsidiary,  see  SS  1.337(d)-l, 
1.337(d)-2  and  S  1.15a2-2a 

Pw.  Il  The  last  sentence  of  S  llSOe- 
33(c)(6)  is  revised  lo  read  as  foUo«v»: 
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JMI 


§1.1502-33    Earning  and  profits. 

•  •  •  •       I  * 

(c)  *  *  * 

(6)  *  *  *  For  rulfes  relating  to  the 
effect  on  earnings  $nd  profits  of  loss 
disallowance  or  b^is  reduction  on  the 
disposition  or  decotisolidation  of  stock 


of  a  subsidiary,  set 


1.337(d)-2  and  §  1.:  502-20. 


Par.  10.1  Section 
amended  by  addin  | 
(iii)  to  read  as  follows: 


§  1.1502-79    S«p«rak«  r«tum  yaars. 
(a)  •  •  • 

(1)  *  *  * 

((iii)  For  rules  pe 
reattribution  of  losses 
the  conunon  paren 
disallowance  or  b 
disposition  or  decotisolidation 
of  the  subsidiary. 


a  SIS 


citation  for  part 
d  as  follows: 

7805) 

.101(c)  is  amended 
(^ropriate  place  in  the 

1545-1160'  and 
1545-1160". 


e32. 


Par.  11.  The  au 

602  continues  to  re^ 

Authority:  (26  U.S. 

Par.  12.  Section 
by  adding  in  the  a 
table  §  1.337(d)-2  * 
"§  1.1502-20  *  *  * 

September  6,  1991. 
Fred  T.  Goldberg,  Jr.. 
Commissioner  oflnt^nal  Revenue. 

Approved; 
Kenneth  W.  Gideon, 
Assistant  Secretary  cfthe 
|FR  Doc.  91-22463 
BHJJNQ  CODE  4U0-01-II 


Filsd 


§5l.337(d)-l. 


§  1.1502-79  is 
paragraph  (a)  (1) 


mitting  the 

of  a  subsidiary  to 
in  the  case  of  loss 

reduction  on  the 
of  stock 

§  1.1502-20. 


8;e 


PART  602— 0MB  0ONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 


th  jrity 


Treasury. 
9-13-91: 1:50  am] 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  202 
(Docket  No.  91-01 


Registration  of  Claims 
Deposit  of  CD-ROM 


to  Copyright: 
Format 


AGENCY:  Library  of  Congress,  Copyright 

Office. 

action:  Final  rules 


summary:  The  CoFJyright  Office  of  the 
Library  of  Congres  i  is  amending  its 
regulations  govern;  ng  the  deposit  for 
copyright  registration  of  works  fixed  in 
a  CD-ROM  format  pursuant  to  section 
408  of  the  Copyrigl  t  Act.  The  proposed 
amendments  requiie  the  deposit  of  the 
best  edition  CD-R(  >M  package  of  any 


work,  including  the  accompanying 
operating  software,  instruction  manuaL 
and  a  printed  version,  if  available. 
effective  date:  October  21, 1991. 
fon  further  information  contact 
Dorothy  Schrader,  (202)  707-6380. 
SUPPLEMENTARY  INFORMATION:  Under 
section  408  of  the  Copyright  Act  of  1976, 
title  17  of  the  United  States  Code,  the 
Register  of  Copyrights  is  authorized  to 
specify  by  regulation  the  nature  of  the 
copies  or  phonorecords  to  be  deposited 
for  various  classes  of  works.  Pursuant  to 
the  authority  granted  to  the  Register  in 
section  408(c),  which  authorizes  the 
Register  to  require  or  permit  for 
particular  classes  the  deposit  of 
identifying  materials  instead  of  copies 
or  phonorecords,  the  Copyright  Office 
regulations  at  37  CFR  202.20(c)  require 
the  deposit  of  identifying  portions  of 
certain  works  embodied  in  a  machine- 
readable  format  in  lieu  of  machine- 
readable  copies. 

At  the  time  this  regulation  was 
implemented  in  1978,  machine-readable 
copies  were  not  widely  marketed  to  the 
public-at-large  and  for  this  reason  the 
Library  of  Congress  decided  not  to 
acquire  such  copies  for  its  collections, 
and  exempted  machine-readable  copies 
from  mandatory  deposit  for  use  of  the 
Library  under  section  407.  Since  that 
time,  great  changes  have  occurred.  As  a 
result  of  their  great  popularity,  machine- 
readable  computer  software  and 
databases  are  in  wide  demand.  In 
response  to  these  public  needs,  the 
Library  of  Congress  established  a 
Machine-Readable  Collections  Reading 
Room  to  provide  access  to  standard 
reference  materials  and  computer 
programs  available  in  machine-readable 
form. 

On  October  16, 1989  the  Copyright 
Office  published  final  regulations  (54  FR 
42295)  revoking  the  exemption  from 
mandatory  deposit  of  certain  machine- 
readable  copies  under  section  407  for 
use  of  the  Library  of  Congress.  The 
amended  rules  require  the  deposit  of  the 
best  edition  CD-ROM  package  under 
section  408  for  copyright  registration  for 
any  work  reproduced  in  CD-ROM 
format.  The  regulations  regarding 
mandatory  deposit  pursuant  to  section 
407  are  also  adjusted  to  parallel  the 
change  in  the  deposit  for  registration. 

Under  the  amended  rules,  where  a 
work  has  been  fixed  in  a  CD-ROM 
format,  the  deposit  for  registration  shall 
consist  of  the  complete  CD-ROM 
package,  including  the  accompanying 
software  and  instruction  manual,  and  a 
printed  version  of  the  work,  if  available. 
A  complete  copy  of  a  published  work 
includes  all  of  the  elements  comprising 
the  applicable  unit  of  oublication  of  the 


work,  including  elements  that,  if 
considered  separately,  would  not  be 
copyrightable  subject  matter  or  could  be 
the  subject  of  a  separate  registration. 

These  amendments  are  issued  to 
clarify  that  a  CD-ROM  package, 
whenever  available,  is  the  preferred 
form  of  deposit  for  the  works  embodied 
therein,  both  for  registration  and 
mandatory  deposit.  The  CD-ROM 
package  is  emerging  as  a  major  format 
for  dissemination  of  important 
information  and  reference  works.  The 
Library  of  Congress  needs  to  add  this 
format  to  the  national  collection  for  the 
benefit  of  the  public  and  the  Congress. 

The  deposit  requirements  for 
automated  databases,  compilations, 
statistical  compendia  and  the  like  are 
not  changed  if  the  works  are  available 
only  on-line,  or  if  they  are  not  available 
in  a  CD-ROM  format.  The  deposit  for 
most  machine-readable  works  will 
continue  to  be  one  copy  of  identifying 
portions  of  the  work,  reproduced  in 
visually  perceptible  form. 

The  Machine-Readable  Reading  Room 
displays  a  warning  of  copyright  to 
advise  readers  about  the  restrictions  of 
the  copyright  law. 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  which  is  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946,  as 
amended  (title  5,  of  U.S.  Code, 
subchapter  II  and  chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 

Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act, 
the  Register  of  Copyrights  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  small  businesses. 


■  The  Copyright  Office  was  not  subject  to  the 
Administrative  Procedure  Act  t>efore  1978.  and  it  is 
now  subject  to  it  only  in  areas  specified  by  section 
701(dJ  of  the  Copyright  Act  (i.e.  "all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  (17), 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits)  (17  U.S.C  706(b)).  The  Copyright 
Act  does  not  make  the  Office  an  "agency"  as 
deflned  in  the  Administrative  Procedure  Act.  For 
example,  personnel  actions  taken  by  the  Office  are 
not  subject  to  APA-FOIA  requirements. 
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List  of  Subjects  in  37  CFR  Part  202 

Copyright  registration;  Computer 
technology:  Databases. 

Final  Rules 

In  consideration  of  the  foregoing,  part 
202  of  37  CFR,  chapter  II  is  amended  in 
the  manner  set  forth  below. 

PART  202— REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  Sec.  702.  Pub.  L.  94-553. 90  Stat. 
2541  (17  U.S.C.  702). 

2.  Section  202.19(c)(5)  is  revised  to 
read  as  follows: 

§  202. 1 9    Deposit  of  pul>lishtd  copie*  or 
phonorecords  for  ttte  Ultrary  of  Congress. 


§202.20    [Amended] 

4.  The  heading  and  the  Tirst  sentence 
of  i  202.20(c)(2)(viii)  introductory  text 
are  revised  to  read  as  follows: 


(5)  Automated  databases  available 
only  on-line  in  the  United  States.  The 
exemption  does  not  include  the 
following:  automated  databases 
distributed  in  the  form  of  machine- 
readable  copies  (such  as  magnetic  tape 
or  disks,  CD-ROM  formats,  punch  cards, 
or  the  like):  computen^ed  information 
works  in  the  nature  ofittatistical 
compendia,  serials,  an^  reference 
works:  works  published  in  a  form 
requiring  the  use  of  ivmachine  or  device 
for  purposes  of  optical  enlargement 
(such  as  film,  filmstnps,  slide  films  and 
works  published  in  any  variety  of 
microform);  works  published  in  visually 
perceptible  form  but  used  in  connection 
with  optical  scanning  devices;  and 
works  reproduced  in  CD-ROM  formats. 

3.  Section  202.20(c)(2)(vil)  introductory 
text  is  revised  to  read  as  follows: 

§  202.20    Deposit  of  copies  and 
phonorecords  for  copyrlgirt  registration. 


(c)  •  *  * 

(2)  *  *  * 

(vii)  Computer  programs  and 
databases  embodied  in  machine- 
readable  copies  other  than  CD-ROM 
format.  In  cases  where  a  computer 
program,  database,  compilation, 
statistical  compendium,  or  the  like,  if 
unpublished  is  fixed,  or  if  published  is 
published  only  in  the  form  of  machine- 
readable  copies  (such  as  magnetic  tape 
or  disks,  punched  cards,  semiconductor 
chip  products,  or  the  hke)  other  than  a 
CD-ROM  format,  from  which  the  work 
cannot  ordinarily  be  perceived  except 
with  the  aid  of  a  machine  or  device,  the 
deposit  shall  consist  of: 


(c)  *  •  • 

(2)  *  ♦  • 

(viii)  Machine-readable  copies  of 
works  other  than  computer  programs, 
databases,  and  works  fixed  in  a  CD- 
ROM  format.  Where  a  literary,  musical, 
pictorial,  graphic,  or  audiovisual  work, 
or  a  sound  recording,  except  for  works 
fixed  in  a  CD-ROM  format  and  literary 
works  which  are  computer  programs, 
databases,  compilations,  statistical 
compendia  or  the  like,  if  unpublished 
has  been  fixed  or,  if  published,  has  been 
published  only  in  machine-readable 
form,  the  deposit  must  consist  of 
identifying  material. 


§202.20    [Amended] 

5.  Section  202.20(c)(2)(ix)  is  revised  to 
read  as  follows: 


(c)  •  *  • 

(2)  *  •  * 

(ix)  Copies  containing  both  visually- 
perceptible  and  machine-readable 
material  other  than  a  CD-ROM  format. 
Where  a  published  literary  work  is 
embodied  in  copies  containing  both 
visually-perceptible  and  machine- 
readable  material,  except  in  the  case  of 
a  CD-ROM  format,  the  deposit  shall 
consist  of  the  visually-perceptible 
material  and  Identifying  portions  of  the 
machine-readable  material. 


§202.20    [Amended] 

6.  Section  202.20  is  amended  by 
adding  a  new  paragraph  (c)(2)  (xvii)  to 
read  as  follows: 


(c)  *  *  * 

(2)  *  '  • 

(xvii)  Works  fixed  in  a  CD-ROM 
format.  (A)  Where  a  work  Is  fixed  In  a 
CD-ROM  format,  the  deposit  must 
consist  of  one  complete  copy  of  the 
entire  CD-ROM  package,  including  a 
complete  copy  of  any  accompanying 
operating  software  and  Instructional 
manual,  and  a  printed  version  of  the 
work  embodied  in  the  CD-ROM,  if  the 
work  is  fixed  in  print  as  well  as  a  CD- 
ROM.  A  complete  copy  of  a  published 
CD-ROM  package  includes  all  of  the 
elements  comprising  the  applicable  unit 
of  publication,  including  elements  that  if 
considered  separately  would  not  be 
copyrightable  subject  matter  or  could  be 
the  subject  of  a  separate  registration. 

(B)  In  any  case  where  the  work  fixed 
in  a  CD-ROM  package  cannot  be  viewed 


on  equipment  available  in  the 
Examining  Division  of  the  Copyright 
Office,  the  Office  will  seek  an 
appropriate  deposit  In  accordance  with 
paragraph  (d)  of  this  section.  In  addition 
to  the  deposit  of  the  CD-ROM  package. 

Dated:  August  8. 1991. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved  by: 
James  H.  Billington. 
Librarian  of  Congress. 
[PR  Doc.  91-22532  Filed  9-18-91: 8:45  am] 

BILLING  COOC  1410-07-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
[OA-FRL-4010-4] 

Stfte  and  Local  AMistanca  Grants  for 
Construction  of  Wastewater 
Treatment  Works 

agency:  Environmental  Protection 

Agency. 

action:  Deviation  to  rule. 

summary:  Under  the  authority  of  40  CFR 
31.6(d),  the  Environmental  Protection 
Agency  (EPA)  Issued  a  class  deviation 
from  the  provisions  of  40  CFR  35.2010(d) 
of  the  construction  grant  regulations. 
This  deviation  extended  the  period  of 
availability  on  deobllgated  construction 
grant  funds  reissued  on  or  after  October 
1, 1990,  after  their  initial  period  of 
availability,  until  the  last  day  of  FY  1995 
(September  30, 1995). 
DATES:  This  deviation  was  effective 
August  23, 1991. 

FOn  FURTHER  INFORMATION  CONTACT 
Ms.  Marian  P.  Cody,  Grants 
Administration  Division  {PM-216F),  401 
M  Street,  SW.,  Washington,  DC  20460. 
202-382-5273. 

SUPPLEMENTARY  INFORMATION:  Under 
the  authority  of  40  CFR  31.6(d),  the 
Environmental  Protection  Agency  (EPA) 
issued  a  class  deviation  from  the 
provisions  of  40  CFR  35.2010(d).  The 
deviation  extended  the  period  of 
availability  for  deobligated  Title  II  funds 
reissued  on  or  after  October  1. 1990, 
until  the  end  of  FY  1995. 

Closing  out  the  construction  grant 
program  In  the  next  several  years  is  a 
high  priority  for  EPA  and  the  States. 
Deobligated  funds  are  important 
because  they  will  be  the  only  source 
within  each  State  for  funding  future 
program  needs  (I.e..  grant  increases  and 
State  program  management  costs  in 
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the 


accordance  with 
memorandum  of  Ju 
needs  for  deobligaied 
occur  within  the  cu  rrent 
of  availability  under 
it  would  be  inapprt  priate 
force  States  to  cho(  ise 
obligating  such  fun  is 
reallotment.  Rathei, 
allowed  to  manage 
funds  in  a  manner 
them  to  use  these  fkids  i 
success  ul 


Lajuana  Wilcher 
y  17, 1990.)  Because 
funds  may  not 
two  year  period 
current  regulation, 
for  EPA  to 
between 

and  losing  them  to 
States  shoidd  be 
their  deobligated 
1  vhich  will  allow 

to  manage  their 
completion, 
is  published 


projects  to 

The  class  deviation 
following  this  notic  e 

Dated:  August  21. 1091. 
Edward  J.  Hanley, 

Acting  Assistant  AdnLnistratorfor 
Administration  andR  'sources  ManagemeaL 

Dated:  August  5.  lOpi 
Martha  G.  Prothro, 
Acting  Assistant  Adn\fnistrator  for  Water. 

Memorandum 

Subject:  Class  Deviation  from  40  CFR 

35.2010(d) 
From:  Harvey  G.  Pippin 

Administration 
To:  Regional  Admini^rators, 
Dated:  August  23. 


Ir.,  Director,  Grants 
division 

Regions  I-X 


ipsi. 

Action 

I  am  approving  a  d4viation  from  the 
provisions  of  40  CFR  >5.2010(d).  This 
deviation  allows  deoJHgated  (CWA) 
construction  grant  funds  reissued  on  or  after 
October  1. 1990.  and  after  their  initial  period 
of  availability,  to  remain  available  for 
obligation  in  the  sam^  State  until  the  last  day 
of  FY  1995. 

Background 

Section  205{b){2)  oflthe  Clean  Water  Act 
provides  that  deobligated  funds  be  added  to 
amounts  last  allotted  Ro  a  State  and  l>e 
available  for  obligatiM  in  the  same  manner 
and  to  the  same  extent  as  such  last  allotment. 
Section  205(d)  provides  that  allotted  funds 
that  remain  unobligalpd  at  the  end  of  the  year 
following  the  year  of  kllotment  shall  be 
reallotted.  EPA  implefnented  these  provisions 
in  1964.  in  part  through  regulation  at  40  CFR 
35.2010(d)  (1984)  whiah  states  that 
deobligated  funds  rei^ued  after  their 
reallotment  date  shall  be  available  for  up  to  2 
years  for  obligation  it  the  same  State.  This 
was  an  appropriate  pfocedore  prior  to  FY 
1991  when  there  was  |b  series  of  follow-on 
allotments  and  reallofments. 

Circumstances  havfe  now  changed  because 
there  are  no  more  co^strucUon  grant 
allotments.  The  last  allotment  was  in  FY  1990 
and  those  funds  are  available  for  obligation 
only  through  the  end  pf  FY  1991.  Funds  not 
obligated  during  that  period  are  subject  to 
reallotment  and  reissuance  to  the  States  in 
FY  1992.  Beginning  in(  FY  1993.  section  206(d) 
does  not  require  reallotments.  Since 
deobligated  construction  grant  funds  are  no- 
year  money  (i.e..  they  remain  available  unUl 
expended  to  carry  ouj  the  purpose  of  the 
appropriation),  the  fuhds  may  remain 
available  for  obligati  m  in  the  same  State. 
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Therefore,  it  is  appropriate  to  grant  this 
deviation  from  the  regulatory  two  year  limit 
on  availability. 

Bringing  the  construction  grant  program  to 
an  expeditious  and  successful  completion  in 
the  next  several  years  is  a  high  priority  for 
the  Agency  and  the  States.  Deobligations  are 
important  because  they  will  be  the  only 
source  within  each  Slate  for  funding  grant 
increases.  (Up  to  $4Oa00O  per  year  may  also 
be  used  to  fund  Slate  program  management 
costs  in  accordance  with  the  Lajuaika 
Wilcher  memorandum  of  July  17. 1990.) 
Because  needs  for  deobligated  fiuids  may  not 
occur  within  the  period  of  their  availability 
imder  the  current  regulation  (i.e..  within  two 
years  or  less  time),  it  would  be  inappropriate 
for  EPA  to  force  States  to  choose  between 
obligating  such  funds  and  losing  them  to 
reallotment.  Rather,  States  should  he  allowed 
to  manage  their  deobligated  funds  in  a 
manner  that  allows  them  to  manage  their 
projects  to  successful  completion. 

Providing  a  longer  period  of  availability  for 
deobligated  funds  gives  States  the  flexibility 
necessary  to  manage  program  completion 
efficiently  and  effectively.  This  action  is 
consistent  with  the  principles  of  Total 
Quality  Management  and  Section  101(f)  of  the 
Act,  which  directs  the  Agency  to  make  the 
best  use  of  available  funds.  That  is,  this 
deviation  will  permit  States  to  match 
dwindling  funds  to  priority  needs  in  a  timely 
manner. 

The  goal  of  the  national  strategy  for 
completing  and  closing  out  the  construction 
grant  program  is  to  have  all  projects 
administratively  completed  by  the  end  of  FY 
1995.  Extending  the  reallotment  date  of 
deobligated  funds  Uuough  FY  1985  should 
provide  su^cient  time  for  States  to  use  these 
funds  effectively. 

This  deviation  extends  the  reallotment  date 
of  deobligated  Title  Q  funds  reissued  on  or 
after  October  1. 1990,  until  the  end  of  FY  1995. 

Dated:  August  5, 1991. 

Concur 
Martha  G.  Protho, 
Acting  Assistant  Administrator  for  Water. 

Dated:  August  21. 1991. 

Concur 
Edward  ].  Hanley, 

Assistant  Administrator  for  Administration 
and  Resources  Management 
[FR  Doc.  91-22622  Filed  9-18-91:  8:45  am] 
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40  CFR  Part  61 
[AO-FHL-3975-31 

NatkMial  Emission  Standards  for 
Hazardous  Ahr  Pollutants;  Annendment 
to  Benzene  Rule  for  Coke  By-Product 
Recovery  Plants 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  On  September  14, 1989.  EPA 
published,  under  the  authority  of  section 
112  of  the  Clean  Air  Act  (CAA),  a  final 


rule  promulgating  40  CFR  part  61 
subpart  L,  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  benzene  emissions  from  coke  by- 
product recovery  plants  (54  FR  38044). 
The  EPA  proposed  on  April  1, 1991  (56 
FR  13368),  and  today  is  promulgating,  a 
revision  to  subpart  L  to  add  provisions 
for  the  use  of  certain  add-on  control 
devices  as  alternative  means  of 
complying  with  the  standards  for 
process  vessels,  storage  tanks  and  tar- 
intercepting  sumps.  The  additional 
provisions  do  not  change  the  stringency 
of  the  standards.  The  provisions  also 
include  testing,  monitoring, 
recordkeeping  and  reporting 
requirements  for  these  alternative 
controls.  No  other  changes  to  the 
September  14. 1989  beniene  NESHAP 
are  made  in  this  notice. 
DATES:  Effective  Date.  September  19, 
1991. 

Each  NESHAP  issued  under  the 
authority  of  section  112  of  the  CAA  is 
eflfective  on  the  date  of  publication  of 
the  fmal  NE^iAP  in  the  Federal 
Register.  The  NESHAP  to  control 
benzene  emissions  from  coke  by-product 
recovery  plants,  40  CFR  part  61  subpart 
L,  was  effective  September  14, 1980.  The 
revisions  to  Subpart  L  in  today's  notice 
are  effective  September  19, 1991. 
Promulgation  of  these  revisions  does  not 
alter  the  general  effective  date  of 
subpart  L 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
the  actions  taken  by  this  notice  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  rule.  Under  section  307(b)(2)  of  the 
CAA,  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

ADDRESSES:  Docket.  Docket  No.  A-79- 
16,  containing  information  considered  by 
EPA  in  the  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  and  copying  between 
8:30  a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  EPA's  Air  Docket  Section, 
Waterside  Mall,  room  M1500, 1st  floor, 
401  M  Street.  SW.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  the  basis  and 
content  of  this  rulemaking,  contact  Ms. 
Gail  Lacy  at  (919)  541-5261,  Standards 
Development  Branch,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
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Research  Triangle  Park,  North  Carolina 
27711.  For  further  information  on  the 
emission  testing  aspects  of  this  rule, 
contact  Mr.  William  Grimley  at  (919) 
541-1065,  Emission  Measurement 
Branch,  Technical  Support  Division 
(MD-19]  at  the  above  address. 

SUPPtXMENTARY  INFORMATION: 
The  Standards 

On  September  14. 1989,  EPA  published 
a  flnal  NESHAP  under  the  authority  of 
section  112  of  the  CAA  to  control 
benzene  emissions  from  coke  by-product 
recovery  plants  (54  FR  38044).  The  rule 
is  contained  in  subpart  L  of  40  CFR  part 
61.  On  November  13, 1989.  the  American 
Coke  and  Coal  Chemicals  Institute 
(ACCCI)  filed  a  petition  for  review  of 
the  benzene  NESHAP  with  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  EPA  and  ACCCI 
entered  into  an  agreement  to  settle  this 
litigation.  The  agreement,  submitted  to 
the  Court  on  May  22, 1990,  is  based  on 
EPA's  adding  provisions  to  the  NESHAP 
allowing  the  use  of  carbon  adsorbers 
and  of  vapor  incinerators  that  achieve 
as  much  emission  reduction  as  gas 
blanketing.  These  control  devices  are 
alternative  means  of  compliance  used  to 
control  benzene  emissions  from  sources 
subject  to  40  CFR  61.132.  The  record  in 
the  case  was  remanded  to  EPA,  thereby 
permitting  EPA,  in  accordance  with 
section  112(q)  of  the  CAA  Amendments 
of  1990.  to  revise  the  NESHAP  on  the 
basis  of  section  112  as  in  effect  prior  to 
November  15, 1990. 

In  accordance  with  the  settlement, 
EPA  proposed  on  April  1, 1991  (56  FR 
13368),  and  today  is  promulgating,  a 
revision  to  EPA's  subpart  L  to  add 
provisions  for  the  use  of  carbon 
adsorbers  and  vapor  incinerators  to 
control  sources  subject  to  40  CFR  61.132. 
These  control  devices  would  be 
alternatives  to  a  gas-blanketing  system. 
the  control  technology  on  which  the 
standards  were  based.  The  sources 
subject  to  §  61.132  are  process  vessels, 
tar-intercepting  sumps,  and  storage 
tanks.  Process  vessels  are  defmed  in 
subpart  L  as  tar  decanters,  flushing 
liquor  circulation  tanks,  light-oil 
condensers,  light-oil  decanters,  wash-oil 
decanters,  and  wash-oil  circulation 
tanks. 

This  amendment  includes  detailed, 
step-by-step  provisions  designed  to 
assure  that  each  control  device  achieves 
emission  reductions  equivalent  to  gas 
blanketing.  These  provisions  are  design, 
operational,  testing,  monitoring, 
recordkeeping  and  reporting 
requirements.  They  are  summarized  in 
more  detail  in  the  preamble  to  the 
proposed  rule.  No  adverse 


environmental,  energy  or  cost  impacts 
are  associated  with  this  amendment. 

Public  Participation 

This  amendment  was  proposed  in  the 
Federal  Register  on  April  1, 1991  (56  FR 
13368).  A  public  hearing  was  offered  to 
anyone  who  requested  the  opportunity 
for  oral  presentation  of  data,  views  or 
arguments  concerning  the  proposed  rule. 
No  one  requested  a  hearing.  The  public 
comment  period  on  the  proposed  rule 
was  open  from  April  1  to  May  1, 1991. 
One  comment  letter  was  received.  The 
comments  in  this  letter  have  been 
carefully  considered;  EPA's  response  is 
provided  in  the  next  section  of  this 
preamble. 

Significant  Comments  and  Changes  to 
the  Proposed  Standards 

The  EPA  received  a  comment  letter 
from  a  representative  of  a  coke  by- 
product recovery  plant  that  is  planning 
to  install  a  nitrogen  gas-blanketing 
system  connected  to  a  catalytic 
incinerator.  The  commenter  said  that  for 
his  particular  system,  the  flow  indicator 
required  by  the  proposed  rule  would  not 
provide  useful  information  on  the  proper 
operation  of  the  control  system.  The 
proposed  rule  included  a  requirement 
that  a  flow  indicator  be  installed  in  the 
duct  from  the  emission  point  to  the 
incinerator  before  the  stream  is 
combined  with  any  other  stream. 
Periods  of  no  flow  or  periods  when  the 
vent  stream  was  diverted  from  the 
control  device  were  required  to  be 
reported.  The  commenter  noted  that  in 
his  system,  under  proper  operation, 
there  would  be  periods  of  no  flow  in  the 
line  that  connects  the  source  to  the 
combined  flow  duct  to  the  control 
device,  such  as  when  there  are  no 
working  or  breathing  losses  from  a 
storage  tank.  Additionally,  under  normal 
operation,  there  could  be  flow  in  this 
line  toward  the  source  (e.g.,  when  the 
vapor  pressure  in  the  source  drops, 
causing  nitrogen  to  flow  toward  the 
source).  These  periods  would  not 
necessarily  indicate  that  emissions  were 
being  diverted  from  the  vapor 
incinerator.  The  commenter  requested 
an  opportunity  to  use  alternative 
monitoring  procedures  in  cases  such  as 
his  where  the  proposed  required 
monitoring  would  not  yield  useful 
information. 

The  EPA  agrees  that  the  monitoring  in 
the  proposed  rule  does  not  achieve  the 
desired  result  on  a  system  such  as  the 
commenter's,  in  which  there  is  a 
nitrogen  blanket.  The  purpose  of  the 
flow  indicator  is  to  provide  a  record  of 
each  period  when  the  emissions  bypass 
the  control  device  and  are  emitted  to  the 
atmosphere.  Emissions  bypass  the 


control  device  during  a  number  of 
events,  including  the  opening  of  a  relief 
device  on  the  source  or  the  diversion  of 
the  flow  in  the  closed  vent  system  to  the 
atmosphere.  To  address  situations 
where  the  proposed  monitoring  and 
associated  recordkeeping  and  reporting 
are  not  good  indicators  that  the  control 
device  has  been  bypassed,  EPA  has 
provided  alternative  monitoring 
requirements  in  the  final  rule.  These 
alternatives  are  substantively  the  same 
as  those  included  in  the  NESHAP  for 
benzene  transfer  operations  (40  CFR 
part  61  subpart  BB).  One  alternative  is  to 
place  a  flow  indicator  in  each  line  that 
could  divert  emissions  from  the  vapor 
incinerator  (i.e.,  a  bypass  line).  In  this 
case,  periods  of  flow  away  from  the 
control  device  are  required  to  be 
recorded  and  reported.  A  second 
alternative  is  for  situations  when  there 
is  a  car  seal  or  a  lock-and-key 
arrangement  on  the  device  used  to 
change  the  position  of  a  bypass  line 
valve  (e.g.,  from  closed  to  open).  In  this 
case,  there  is  no  requirement  for  a  flow 
indicator.  The  owner  or  operator  would 
be  required  to  visually  inspect  the  seal 
or  closure  mechanism  at  least  once 
every  month  to  ensure  that  it  is 
maintained  in  the  closed  position  such 
that  the  vent  stream  is  not  diverted  to 
the  atmosphere  through  the  bypass  line. 
In  addition,  the  owner  or  operator  is 
required  to  identify  the  date  and 
duration  of  each  period  when  the  car 
seal  has  been  broken  or  the  valve  has 
been  open. 

A  correction  has  been  made  to  the 
recordkeeping  requirements  for  vapor 
incinerators.  The  proposed  rule  stated 
that  an  exceedance  of  the  temperature 
parameter  for  a  vapor  incinerator  was 
any  3-hour  period  during  which  the 
monitored  combustion  temperature 
averaged  less  than  28''C  (50°F)  below  the 
average  combustion  temperature  during 
the  most  recent  performance  test.  This  is 
correct  for  a  vapor  incinerator  other 
than  a  catalytic  incinerator.  However, 
the  proposed  rule  inadvertently  did  not 
include  the  definition  of  an  exceedance 
for  a  catalytic  incinerator;  it  has  been 
included  in  the  final  rule.  For  a  catalytic 
incinerator,  an  exceedance  is  defined  as 
any  3-hour  period  during  which  the 
monitored  temperature  of  the  vent 
stream  immediately  before  the  catalyst 
bed  is  more  than  28°C  (50°F)  below  the 
average  temperature  of  the  vent  stream 
during  the  most  recent  performance  test. 
In  addition,  an  exceedance  is  any  3-hour 
period  during  which  the  average 
temperature  difference  across  the 
catalyst  bed  is  less  than  80  percent  of 
the  average  temperature  difference 
across  the  catalyst  bed  during  the  most 
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recent  performande  test.  These 
specifications  aretonsistent  with  other 
EPA  rules  that  include  requirements  for 
catalytic  incinerators.  Examples  of  these 
other  rules  are  the  NESHAP  for  benzene 
waste  operations  40  CFR  part  61 
subpart  FF).  and  t  te  new  source 
performance  standards  for  organic 
emission  sources  ^  the  synthetic 
organic  chemical  ^nufacturing 
industry  (40  CFR  |  art  60  subparts  lU  and 
NNN). 

Clarification  on  Flpre  Use 

During  EPA's  rekdew  of  the  initial 
reports  for  subpar  L,  the  question  arose 
as  to  whether  l  61 .132(a]  prohibits  the 
flaring  uf  coke  ov^n  gas  instead  of  using 
it  to  underfire  the  Coke  oven.  There  are 
situations  where  lAore  clean  coke  oven 
gas  is  generated  tl  an  can  be  used  to 
underfire  the  coke  ovens  and  a  plant 
may  not  have  other  opportunities  to  sell 
or  use  it  as  fuel,  in  these  situations, 
flares  typically  haye  been  used  to  bum 
this  coke  oven  ga^ 

The  EPA  would  like  to  clarify  that  it 
considers  fiares  tq  be  part  of  the  gas 
combustion  systeiti  at  the  by-product 
plant.  In  the  document  Benzene 
Emissions  from  Coke  By-Product 
Recovery  Plants — BackgrouiKi 
Information  Document  to  the  Revised 
Proposed  Standards  (EPA-450/3-8^ 
016b),  S  7.2  includes  a  discussion  of 
EPA's  cost  analysis  of  the  standards  for 
plants  where  EPAJknew  that  coke  oven 
gas  is  flared.  Thusl  EPA  did  not  intend 
to  prohibit  this  practice.  However,  it  is 
important  to  note  jhat  §  61.132(a)(2)  of 
subpart  L  requireajthat  the  benzene 

subfect  sources  be 
ed.  Therefore,  when 
ct  sources  is  vented 
s  system  and  is  not 
t  oil  product,  excess 


emissions  from  th 
recovered  or  des 
benzene  from  sub 
to  the  coke  oven 
recovered  as  a  li; 


coke  oven  gas  cor  taining  the  benzene 
may  not  be  ventec  directly  to  the 
atmosphere.  Furlh  ?rmore.  the  flare  must 
be  designed  and  o  serafed  to  reduce  the 
benzene  emissionf  by  at  least  98 

of  flare  specifications 
i  greater  than  or  equal 


percent.  Examples 
that  would  achiev 


to  98  percent  conti  ol  of  benzene  are 
those  in  40  CFR  60.18. 

N4isceUaneou8 

Docket  TTie  do<  ket  is  an  organized 
and  complete  file  )f  all  the  information 
submittal  to  or  ot  lerwise  considered  by 
EPA  in  the  develo  )ment  of  this 
rulemaking.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  invblved  to  readily 
identify  and  locat^  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basia  and  purpose  of  the 
proposed  and  proi  nulgated  revisions. 
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and  EPA  responses  to  significant 
comments,  the  contents  of  the  docket, 
except  for  interagency  review  materials. 
will  serve  as  the  record  in  case  of 
judicial  review  [section  307(d)(7)(A)l. 

Paperwfork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  number  2060- 
0185.  Comments  on  these  requirements, 
including  suggestions  for  reducing  this 
burden,  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  725 17th  Street,  NW„ 
Washington.  DC.  20503,  marked 
"Attention:  Desk  Officer  for  EPA"  as 
well  as  to  Chief,  Information  Policy 
Branch  (PM-223Y).  USEPA.  401  M 
Street,  SW..  Washington.  DC.  20460. 

During  the  first  3  years  that  the  rule  is 
in  effect,  the  public  reporting  burden  for 
collection  of  information,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information  is  estimated  to  be  190 
hours  per  year  per  respondent.  This 
paperwork  burden  is  required  for 
owners  or  operators  who  choose  to  use 
one  of  the  add-on  control  devices 
provided  for  in  today's  rule  to  comply 
with  subpart  L.  However,  the  use  of 
these  alternative  controls  instead  of  gas 
blanketing,  the  control  on  which  40  CFR 
61.132  is  based,  is  optional. 

Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulatory  action 
is  "major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  rule  is  not  major  because 
it  is  a  technical  amendment  to  allow 
alternative  controls  to  be  used  to 
comply  with  an  existing  regulation  and, 
therefore,  results  in  none  of  the 
significant  adverse  economic  effects 
described  in  the  Order.  This  rulemaking 
was  submitted  to  OMB  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  included  in  Docket  No. 
A-79-16.  The  docket  is  available  for 
public  inspection  at  EPA's  Air  Docket 
listed  under  the  ADDRESSES  section  of 
this  notice. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiHty  Act  (5 
U.S.C.  601  et  seq.)  requires  the 
identification  of  potentially  adverse 
impacts  of  Federal  regulations  upon 


small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  amendment 
imposes  no  adverse  economic  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subiads  in  40  CFR  Put  61 

Air  pollution  control.  Asbestos. 
Benzene,  Berj-llium.  Coke  oven 
emissions,  Hazardous  substances. 
Incorporations  by  reference.  Inorganic 
arsenic.  Intergovernmental  relations. 
Mercury,  Radionuchdes.  Reporting  and 
recordkeeping  requirements.  Vinyl 
chloride.  Volatile  hazardous  air 
pollutants. 

Dated:  September  12. 1991. 
William  K.  Rmlly. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  61  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sections  101. 112. 114, 116. 301  of 
the  Clean  Air  Act  as  amended  (42  U.S.C 
7401,  7412,  7414.  7416,  7601). 

2.  Section  61.130  of  subpart  L  is 
amended  by  revising  the  heading  and  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  6 1 . 1 30    AppUcabllfty ,  designation  of 
sources,  and  detegation  of  auttiorfty. 
•        •        ♦        *        * 

(c)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112  of  the  Act.  the  authorities 
contained  in  paragraph  (d)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(d)  Authorities  that  will  not  be 
delegated  to  States: 

§  61.136(d) 

3.  Section  61.131  of  subpart  L  is 
amended  by  adding  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

§61.131    DefmHtene: 

***** 

Car  seal  means  a  seal  that  is  placed 
on  the  device  used  to  change  the 
position  of  a  valve  (e.g.,  from  open  to 
closed)  such  that  the  position  of  the 
valve  cannot  be  changed  without 
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breaking  the  seal  and  requiring  the 
replacement  of  the  old  seal,  once 
broken,  with  a  new  seal. 


Non-regenerative  carbon  adsorber 
means  a  series,  over  time,  of  non- 
regefwrative  carbon  beds,  applied  to  a 
single  source  or  group  of  sources,  wlwre 
non-regenerative  carbon  beds  are 
carbon  beds  that  are  either  never 
regenerated  or  are  moved  &om  their 
location  for  regeneration. 
***** 

Regenerative  carbon  adsorber  means 
a  cariKKi  adsorber  applied  to  a  single 
source  or  group  of  sources,  in  which  the 
carbon  beds  are  regenerated  withont 
being  moved  from  their  location. 

Viopor/nc/nenrfor  means  any 
enclosed  combustion  device  the!  is  used 
for  destroying  organic  compounds  and 
does  not  necessarily  extract  energy  m 
the  form  of  steam  or  process  heat. 

4.  Section  61.139  of  subpart  L  is 
revised  to  read  as  follows: 

§61.139   Provlsiona  far  atemtftra  Rwant 
for  process  vessels,  storaoe  tsnka^  sftd  tar- 
Intercepting  sumps. 

(a)  As  an  ahemative  means  ai 

emission  limitation  for  a  source  sidiiect 
to  §  61.132(a){2)  or  §  61.132(d),  the 
owner  or  operator,  may  roate  gases  from 
the  source  through  a  closed  vent  system 
to  a  carbon  adsorber  or  vapor 
incinerator  that  is  at  least  98  percent 
efficient  at  removing  benzene  from  the 
gas  stream. 

(1)  The  provisions  of  (  61.132(a)(1) 
and  §  61.132(a]  (2Ki)  and  (ii)  shall  apply 
to  the  source. 

(2)  The  seals  on  the  source  and  closed 
vent  system  shall  be  designed  and 
operated  for  no  detectable  emissions,  as 
indicated  by  an  inatnmient  reading  of 
less  than  500  ppm  above  background 
and  visual  inspections,  as  determined  by 
the  methods  specified  in  S  61.245(c). 

(3)  The  provisions  of  S  61.132(b)  shall 
apply  to  the  seals  and  closed  vent 
system. 

(b)  For  each  carbon  adsorber,  the 
owner  or  operator  shall  adhere  to  the 
following  practices: 

(1)  Benzene  captured  by  each  carbon 
adsorber  shall  be  recycled  or  destroyed 
in  a  manner  that  prevents  benzene  b'om 
being  emitted  to  the  atmosphere. 

(2)  Carbon  removed  from  each  carbon 
adsorber  shall  be  regenerated  or 
destroyed  in  a  manner  that  preveiUa 
benzene  from  being  emitted  to  the 
atmosphere. 

(3)  For  each  regenerative  earbon 
adsorber,  the  owner  or  o|>ecat<u  shaU 
initiate  regeneratioa  of  the  spent  carbon 
bed  and  vent  the  emissions  from  the 
source  to  a  regenerated  carbon  bed  no 


later  than  whes  tbr  benene 
concentration  or  organic  vapor 
concentration  level  in  tfie  adsorber 
outlet  vent  reaches  the  maximum 
concentration  point,  as  determined  in 
S  61.139(h). 

(4)  For  each  non-regeaerative  carbon 
adsorber,  die  owner  or  operator  shall 
replace  the  carbon  at  die  scheduled 
replacement  time,  or  as  soon  as 
practicable  (but  not  later  than  16  hours) 
after  an  exceedance  of  the  maximum 
concentration  point  it  detected, 
whichever  i»  sooner. 

(i)  For  each  non-regenerative  carbon 
adsorber,  the  scheduled  replacement 
time  means  the  day  that  is  estimated  to 
be  90  percent  of  the  demonstrated  bed 
life,  as  defined  in  i  61 .139(h)(5). 

(ii)  For  each  non-regenerative  carbon 
adsorber,  an  exceedance  of  the 
maximum  concentration  point  shall 
mean  any  concentration  greater  than  or 
equal  to  the  maximum  concentration 
point  as  determined  in  9  61.139(h). 

(c)  Compliance  with  the  provisions  of 
this  section  shall  be  determined  as 
follows: 

(1)  For  each  carbon  adsorber  and 
vapor  incinerator,  the  owner  or  operator 
shall  demonstrate  compliance  with  the 
efficiency  limit  by  a  compliance  test  as 
speciHed  in  S  61.13  and  §  61.139(g).  If  a 
waiver  of  compliance  has  been  granted 
under  §  61.11,  the  deadline  for 
conducting  the  initial  compliance  test 
shall  be  incorporated  into  the  terms  of 
the  waiver.  The  benzene  removal 
efficiency  rate  for  each  carbon  adsorber 
and  vapor  incinerator  shall  be 
calculated  as  in  the  following  equation: 


•).!     'J   *J    X   100 


[:_jQbi<^bi 


Where: 

E=  percent  removal  of  benzene. 

C.,= concentration  of  benzene  in  vents  after 

the  control  device,  parts  per  million 

(ppm). 
CB«=volumetric  flow  rate  in  vents  after  the 

control  device,  standard  cubic  meters/ 

minuta  (sem/min). 
Q^  =  volumetric  flow  rate  in  vents  after  the 
control  device,  staadbcd  cubic  melerByniinnte 
(scm/nun).  ^ 

Qm= volumetric  flow  rate  in  vents  before  the 
control  device,  scm/min. 
m=:  Dumber  of  vents  after  the  control  device. 
n=numl)er  of  vents  before  the  control  device. 

(^  Compliance  with  all  other 
provisions  in  this  section  shall  be 
determined  by  inspections  or  the  review 
of  records  and  reports. 

[dy  For  each  regenerative  carbea 
adsorber,  the  owner  or  operator  shall 
install  and  operate  a  monitoring  device 


thafc  con^mrausly  indicates  and  records 
either  the  concentration  of  benzene  w 
the  concentration  level  of  organic 
compounds  m  the  oatlet  vent  of  the 
carbon  adsorber.  The  monitoring  device 
shall  be  installed,  calibrated, 
maintained  and  operated  in  accordance 
with  the  manufacturer's  specifications. 

(1)  Measuceoient  of  benzene 
concentration  shakbe  made  according 
to  !  6L139{g)(2). 

(2)  All  measurements  of  organic 
compound  concentration  levels  shall  be 
reasonable  indicators  of  beniene 
concentration, 

(i)  Tfre  monitoring  device  for 
measuring  organic  compound 
concentration  levels  shall  be  based  on 
one  of  the  following  detection  principles: 
Infrared  absorption,  flame  ionizaHon, 
catalytic  oxidation,  photoionization,  or 
thermal  conductivity. 

(ii)  The  monitoring  device  shall  meet 
the  requirements  of  part  60,  appendix  A. 
method  21,  sections  2.  3. 4.1, 4Z  and  4.4. 
For  the  purpose  of  the  application  of 
method  21  to  this  section,  the  words 
"leak  definition"  shall  be  the  maximum 
concentration  point,  which  would  be 
estimated  until  it  is  established  under 
S  61.139(h).  The  calibration  gas  shall 
either  be  benzene  or  methane  and  shall 
be  at  a  concentration  associated  with 
125  percent  of  the  expected  organic 
compound  concentration  level  for  the 
carbon  adsorber  outlet  vent. 

(e)  For  each  non-regenerative  carbon 
adsorber,  the  owner  or  operator  shall 
monitor  either  the  concentration  of 
benzene  or  the  concentration  level  of 
organic  compounds  at  the  outlet  vent  of 
the  adsorber.  The  monitoring  device 
shall  be  calibrated,  operated  and 
maintained  in  accordance  with  the 
manufacturer's  specifications. 

(1)  Measurements  of  benzene 
concentration  shall  be  made  according 
to  S  61.139(g)(2).  The  measurement  shall 
be  conducted  over  at  least  one  5-minute 
interval  during  which  flow  into  the 
carbon  adsorber  is  expected  to  occur. 

(2)  All  measurements  of  organic 
compound  concentration  levels  shall  be 
reasonable  indicators  of  benzene 
concentration. 

(i)  The  monitoring  device  for 
measuring  organic  compound 
concentration  levels  shall  meet  the 
requirements  of  paragraphs 
S  61.139(dK2)  (i)  and  (ii). 

(if)  The  probe  inlet  of  the  momtorrng 
device  shall  be  placed  at  approximately 
the  center  of  the  carbon  adsorber  outlet 
vent.  The  probe  shall  be  held  there  for  at 
least  5  minutes  during  which  flow  into 
the  carbon  adsorber  is  expected  to 
occur.  The  maximufli  reading  during  tliei 
period  shall  be  used  as  the 
measurement. 
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(3)  Monitoring  s  tall  be  performed  at 
least  once  within  he  first  7  days  after 
replacement  of  th( !  carbon  bed  occurs, 
and  monthly  then  after  until  10  days 
before  the  schedu  ed  replacement  time, 
at  which  point  monitoring  shall  be  done 
daily  except  as  sf  ecified  in  paragraphs 
(e)(4)  and  (e)(5)  of  this  section. 

(4)  If  an  owner  (  r  operator  detects  an 
exceedance  of  the  maximum 
concentration  poii  it  during  the  monthly 
monitoring  or  on  t  le  first  day  of  daily 
monitoring  as  pre:  cribed  in  paragraph 
(e)(3)  of  this  sectic  n.  then,  after 
replacing  the  bed.  the  owner  or  operator 
shall  begin  the  daily  monitoring  of  the 
replacement  carbc  n  bed  on  the  day  after 
the  last  scheduled  monthly  monitoring 
before  the  exceed;  ince  was  detected,  or 
10  days  before  the  exceedance  was 
detected,  whichev  ;r  is  longer. 

(5)  If  an  owner  (  r  operator  detects  an 
exceedance  of  the  maximum 
concentration  poir  t  during  the  daily 
monitoring  as  pre!  cribed  in  paragraph 
(e)(3)  of  this  section,  except  on  the  first 
day.  then,  after  re|  ilacing  the  bed,  the 
owner  or  operator  shall  begin  the  daily 
monitoring  of  the  leplacement  carbon 
bed  10  days  befor«  the  exceedance  was 
detected. 

(6)  If  the  owner  )r  operator  is 
monitoring  on  the  pchedifle  required  in 
paragraph  (e)(4)  ot  paragraph  (e)(5)  of 
this  section,  and  tne  scheduled 
replacement  time  k  reached  without 
exceeding  the  maj(  imum  concentration 
point,  the  owner  or  operator  may  return 
to  the  monitoring  ^hedule  in  paragraph 
(e)(3)  of  this  sectic  n  for  subsequent 
carbon  beds. 


■ths 


tioi. 


Note:  This  note 
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cfl 
i)  ( 


the  I 

a>thi 

I  le  I 


tte 
tl-isi 


concentration  point  is  detected  on  the  100th 
day  after  the  first  carbon  adsorber  was 
installed.  According  to  paragraph  (e)(5)  of 
this  section,  daily  monitoring  of  the 
replacement  bed  would  l>egin  on  the  90th  day 
after  installation  (i.e.,  10  days  earlier  than 
when  the  exceedance  was  detected  on  the 
previous  bed).  In  all  of  these  examples,  the 
initial  monitoring  of  the  replacement  bed 
within  7  days  of  installation  and  the  monthly 
monitoring  would  proceed  as  set  out  in 
paragraph  (e)(3)  of  this  section  until  daily 
monitoring  was  required. 

(f)  For  each  vapor  incinerator,  the 
owner  or  operator  shall  comply  with  the 
monitoring  requirements  specified 
below: 

(1)  Install,  calibrate,  maintain,  and 
operate  according  to  the  manufacturer's 
specifications  a  temperature  monitoring 
device  equipped  with  a  continuous 
recorder  and  having  an  accuracy  of  ±1 
percent  of  the  temperature  being 
monitored  expressed  in  degrees  Celsius 
or  ±0.5*  C,  whichever  is  greater. 

(i)  Where  a  vapor  incinerator  other 
than  a  catalytic  incinerator  is  used,  the 
temperature  monitoring  device  shall  be 
installed  in  the  firebox. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(2)  Comply  with  paragraph  (f](2)(i), 
paragraph  (f)(2)(ii),  or  paragraph 
(f)(3)(iii)  of  this  section. 

(i)  Install,  calibrate,  maintain  and 
operate  according  to  the  manufacturer's 
specifications  a  flow  indicator  that 
provides  a  record  of  vent  stream  flow  to 
the  incinerator  at  least  once  every  hour 
for  each  source.  The  flow  indicator  shall 
be  installed  in  the  vent  stream  from 
each  source  at  a  point  closest  to  the 
inlet  of  each  vapor  incinerator  and 
before  being  joined  with  any  other  vent 
stream. 

(ii)  Install,  calibrate,  maintain  and 
operate  according  to  the  manufacturer's 
specifications  a  fiow  indicator  that 
provides  a  record  of  vent  stream  flow 
away  from  the  vapor  incinerator  at  least 
once  every  15  minutes.  The  flow 
indicator  shall  be  installed  in  each 
bypass  line,  immediately  downstream  of 
the  valve  that,  if  opened,  would  divert 
the  vent  stream  away  from  the  vapor 
incinerator. 

(iii)  Where  a  valve  that  opens  a 
bypass  line  is  secured  in  the  closed 
position  with  a  car  seal  or  a  lock-and- 
key  configuration,  a  flow  indicator  is  not 
required.  The  owner  or  operator  shall 
perform  a  visual  inspection  at  least  once 
every  month  to  check  the  position  of  the 
valve  and  the  condition  of  the  car  seal 
or  lock-and-key  configuration.  The 
owner  or  operator  shall  also  record  the 
date  and  duration  of  each  time  that  the 


valve  was  opened  and  the  vent  stream 
diverted  away  from  the  vapor 
incinerator. 

(g)  In  conducting  the  compliance  tests 
required  in  S  61.139(c),  and 
measurements  specified  in 
S  61.139(d)(1),  (e)(1)  and  {h)(3)(ii),  the 
owner  or  operator  shall  use  as  reference 
methods  the  test  methods  and 
procedures  in  appendix  A  to  40  CFR  part 
60,  or  other  methods  as  specified  in  this 
paragraph,  except  as  specified  in 
§  61.13. 

(1)  For  compliance  tests,  as  described 
in  §  61.139(c)(1),  the  following  provisions 
apply. 

(i)  All  tests  shall  be  run  under 
representative  emission  concentration 
and  vent  flow  rate  conditions.  For 
sources  with  intermittent  flow  rates, 
representative  conditions  shall  include 
typical  emission  surges  (for  example, 
during  the  loading  of  a  storage  tank). 

(ii)  Each  test  shall  consist  of  three 
separate  runs.  These  runs  will  be 
averaged  to  yield  the  volumetric  flow 
rates  and  benzene  concentrations  in  the 
equation  in  S  61.139(c)(1).  Each  run  shall 
be  a  minimum  of  1  hour. 

(A)  For  each  regenerative  carbon 
adsorber,  each  run  shall  take  place  in 
one  adsorption  cycle,  to  include  a 
minimum  of  1  hour  of  sampling 
immediately  preceding  the  initiation  of 
carbon  bed  regeneration. 

(B)  For  each  non-regenerative  carbon 
adsorber,  all  runs  can  occur  during  one 
adsorption  cycle, 

(iii)  The  measurements  during  the  runs 
shall  be  paired  so  that  the  inlet  and 
outlet  to  the  control  device  are 
measured  simultaneously. 

(iv)  Method  1  or  lA  shall  be  used  as 
applicable  for  locating  measurement 
sites. 

(v)  Method  2,  2A,  or  2D  shall  be  used 
as  applicable  for  measuring  vent  fiow 
rates. 

(vi)  Method  18  shall  be  used  for 
determining  the  benzene  concentrations 
[C^  and  Cbi).  Tither  follow  section  7.1, 
"Integrated  Bag  Sampling  and 
Analysis,"  or  section  7.2,  "Direct 
Interface  Sampling  and  Analysis 
Procedure."  A  separation  column 
constructed  of  stainless  steel,  1.83  m  by 
3.2  mm,  containing  10  percent  1,2,3-tris 
(2-cyanoethoxy)  propane  (TECP)  on  80/ 
100  mesh  Chromosorb  P  AW,  with  a 
column  temperature  of  80°  C,  a  detector 
temperature  of  225°  C,  and  a  flow  rate  of 
approximately  20  ml/min,  may  produce 
adequate  separations.  The  analyst  can 
use  other  columns,  provided  that  the 
precision  and  accuracy  of  the  analysis 
of  benzene  standards  is  not  impaired. 
The  analyst  shall  have  available  for 
review  information  confirming  that  there 
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is  adequate  resolution  of  the  benzene 
peak. 

(A)  If  section  7.1  is  used,  the  sample 
rate  shall  be  adjusted  to  maintain  a 
constant  proportion  to  vent  flow  rate. 

(B)  If  section  7.2  is  used,  then  each 
performance  test  run  shall  be  conducted 
in  intervals  of  5  minutes.  For  each 
interval  "t."  readings  from  each 
measurement  shall  be  recorded,  and  the 
flow  rate  (Q^  or  Qb,)  and  the 
corresponding  benzene  concentration 
(C^  or  Cm]  shall  be  determined.  The 
sampling  system  shall  be  constructed  to 
include  a  mixing  chamber  of  a  volume 
equal  to  5  times  the  sampling  flow  rate 
per  minute.  Each  analysis  performed  by 
the  chromatograph  will  then  represent 
an  averaged  emission  value  for  a  5- 
minute  time  period.  The  vent  flow  rate 
readings  shall  be  timed  to  account  for 
the  total  sample  system  residence  time. 
A  dual  column,  dual  detector 
chromatograph  can  be  used  to  achieve 
an  analysis  interval  of  5  minutes.  The 
individual  benzene  concentrations  shall 
be  vent  flow  rate  weighted  to  determine 
sample  run  average  concentrations.  The 
individual  vent  flow  rates  shall  be  time 
averaged  to  determine  sample  run 
average  flow  rates. 

(2)  For  testing  the  benzene 
concentration  at  the  outlet  vent  of  the 
carbon  adsorber  as  specified  under 
§§  61.139(d)(1).  (e)(1)  and  (h)(3)(ii).  the 
following  provisions  apply. 

(i)  The  measurement  shall  be 
conducted  over  one  5-minute  period. 

(ii)  The  requirements  in 
!  61.139(g)(l)(i)  shall  apply  to  the  extent 
practicable. 

(iii)  The  requirements  in 
S  61.139(g){l)(vi)  shall  apply.  Section  7.2 
of  method  18  shall  be  used  as  described 
in  S  61.139(g)(l)(vi)(B)  for  benzene 
concentration  measurements. 

(h)  For  each  carbon  adsorber,  the 
maximum  concentration  point  shall  be 
expressed  either  as  a  benzene 
concentration  or  organic  compound 
concentration  level,  whichever  is  to  be 
indicated  by  the  monitoring  device 
chosen  under  S  61.139  (d)  or  (e). 

(1)  For  each  regenerative  carbon 
adsorber,  the  owner  or  operator  shall 
determine  the  maximum  concentration 
point  at  the  following  times: 

(i)  No  later  than  the  deadline  for' the 
initial  compliance  test  as  speciHed  in 
S  61.139(c)(1); 

(ii)  At  the  request  of  the 
Administrator  and 

(iii)  At  any  time  chosen  by  the  owner 
or  operator. 

(2)  For  each  non-regenerative  carbon 
adsorber,  the  owner  or  operator  shall 
determine  the  maximum  concentration 
point  at  the  following  times: 


(i)  On  the  first  carbon  bed  to  be 
installed  in  the  adsorber;  , 

(ii)  At  the  request  of  the 
Administrator; 

(iii)  On  the  next  carbon  bed  after  the 
maximum  concentration  point  has  been 
exceeded  (before  the  scheduled 
replacement  time)  for  each  of  three 
previous  carbon  beds  in  the  adsorber 
since  the  most  recent  determination;  and 

(iv)  At  any  other  time  chosen  by  the 
owner  or  operator. 

(3)  The  maximum  concentration  point 
for  each  carbon  adsorber  shall  be 
determined  through  the  simultaneous 
measurement  of  the  outlet  of  the  carbon 
adsorber  with  the  monitoring  device  and 
method  18.  except  as  allowed  in 
paragraph  (h)(4)  of  this  section. 

(i)  Several  data  points  shall  be 
collected  according  to  a  schedule 
determined  by  the  owner  or  operator. 
The  schedule  shall  be  designed  to  take 
frequent  samples  near  the  expected 
maximum  concentration  point. 

(ii)  Each  data  point  shall  consist  of 
one  5-minute  benzene  concentration 
measurement  using  method  18  as 
speciFied  in  S  61.139(g)(2).  and  of  a 
simultaneous  measurement  by  the 
monitoring  device.  The  monitoring 
device  measurement  shall  be  conducted 
according  to  §  61.139  (d)  or  (e), 
whichever  is  applicable. 

(iii)  The  maximum  concentration  point 
shall  be  the  concentration  level,  as 
indicated  by  the  monitoring  device,  for 
the  last  data  point  at  which  the  benzene 
concentration  is  less  than  2  percent  of 
the  average  value  of  the  benzene 
concentration  at  the  inlet  to  the  carbon 
adsorber  during  the  most  recent 
compliance  test. 

(4)  If  the  maximum  concentration 
point  is  expressed  as  a  benzene 
concentration,  the  owner  or  operator 
may  determine  it  by  calibrating  the 
monitoring  device  with  benzene  at  a 
concentration  that  is  2  percent  of  the 
average  benzene  concentration 
measured  at  the  inlet  to  the  carbon 
adsorber  during  the  most  recent 
compliance  test.  The  reading  on  the 
monitoring  device  corresponding  to  the 
calibration  concentration  shall  be  the 
maximum  concentration  point.  This 
method  of  determination  would  afl'ect 
the  owner  or  operator  as  follows: 

(i)  For  a  regenerative  carbon  adsorber, 
the  owner  or  operator  is  exempt  from 
the  provisions  in  paragraph  (h)(3)  of  this 
section. 

(ii)  For  a  non-regenerative  carbon 
adsorber,  the  owner  or  operator  is 
required  to  collect  the  data  points  in 
paragraph  (h)(3)  of  this  section  with  only 
the  monitoring  device,  and  is  exempt 
from  the  simultaneous  method  18 
measurement. 


(5)  For  each  non-regenerative  carbon 
adsorber,  the  demonstrated  bed  life 
shall  be  the  carbon  bed  life,  measured  in 
days  from  the  time  the  bed  is  installed 
until  the  maximum  concentration  point 
is  reached,  for  the  carbon  bed  that  is 
used  to  determine  the  maximum 
concentration  point. 

(i)  The  following  recordkeeping 
requirements  are  applicable  to  owners 
and  operators  of  control  devices  subject 
to  S  61.139.  All  records  shall  be  kept 
updated  and  in  a  readily  accessible 
location. 

(i)  The  following  information  shall  be 
recorded  for  each  control  device  for  the 
life  of  the  control  device: 

(i)  The  design  characteristics  of  the 
control  device  and  a  list  of  the  source  or 
sources  vented  to  it. 

(ii)  A  plan  for  proper  operation, 
maintenance,  and  corrective  action  to 
achieve  at  least  98  percent  control  of 
benzene  emissions. 

(iii)  The  dates  and  descriptions  of  any 
changes  in  the  design  specifications  or 
plan. 

(iv)  For  each  carbon  adsorber,  the 
plan  in  paragraph  (i](l)(ii)  of  this  section 
shall  include  the  method  for  handling 
captured  benzene  and  removed  carbon 
to  comply  with  S  61.139(b)  (1)  and  (2). 

(v)  For  each  carbon  adsorber  for 
which  organic  compounds  are  monitored 
as  provided  under  {  61.139  (d)  and  (e). 
documentation  to  show  that  the 
measurements  of  organic  compound 
concentrations  are  reasonable 
indicators  of  benzene  concentrations. 

(2)  For  each  compliance  test  as 
specified  in  §  61.139(c)(1).  the  date  of  the 
lest,  the  results  of  the  test,  and  other 
data  needed  to  determine  emissions 
shall  be  recorded  as  specified  in 

§  61.13(g)  for  at  least  2  years  or  until  the 
next  compliance  test  on  the  control 
device,  whichever  is  longer. 

(3)  For  each  vapor  incinerator,  the 
average  firebox  temperature  of  the 
incinerator  (or  the  average  temperature 
upstream  and  downstream  of  the 
catalyst  bed  for  a  catalytic  incinerator), 
measured  and  averaged  over  the  most 
recent  compliance  test  shall  be  recorded 
for  at  least  2  years  or  until  the  next 
compliance  test  on  the  incinerator, 
whichever  is  longer. 

(4)  For  each  carbon  adsorber,  for  each 
determination  of  a  maximum 
concentration  point  as  specified  in 

§  61.139(h).  the  date  of  the 
determination,  the  maximum 
concentration  point,  and  data  needed  to 
make  the  determination  shall  be 
recorded  for  at  least  2  years  or  until  the 
next  maximum  concentration  point 
determination  on  the  carbon  adsorber, 
whichever  is  longer. 
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(5)  For  each  carbon  absorber,  the 
dates  of  and  data  from  the  monitoring 
required  In  S  61.139(d)  and  (e],  the  date 
and  time  of  replacement  of  each  carbon 
bed,  the  date  of  ea  ch  exceedance  of  the 
maximum  concenlration  point,  and  a 
brief  description  ojf  the  corrective  action 
taken  shall  be  rea  trded  for  at  least  2 
years.  Also,  the  oc  currences  when  the 
captured  benzene  or  spent  carbon  are 
not  handled  as  required  in  S  61.139(b)(1) 
and  (2)  shall  be  recorded  for  at  least  2 
years. 

(6)  For  each  vappr  incinerator,  the 
data  from  the  monitoring  required  in 

S  61.139(f)(1),  the  (Jates  of  all  periods  of 
operation  during  ^hich  the  parameter 
boundaries  established  during  the  most 
recent  compliancejtest  are  exceeded, 
and  a  brief  description  of  the  corrective 
action  taken  shall  pe  recorded  for  at 
least  2  years.  A  period  of  operation 
during  which  the  parameter  boundaries 
are  exceeded  is  a  1-hour  period  of 
operation  during  which: 

(i)  For  each  vapar  incinerator  other 
than  a  catalytic  incinerator,  the  average 
combustion  temperature  is  more  than 
28'C  (SOT)  below  the  average 
combustion  tempei'ature  during  the  most 
recent  perfonnance  test. 

(ii)  For  each  catalytic  incinerator,  the 
average  temperatire  of  the  vent  stream 
immediately  befor^  the  catalyst  bed  is 
more  than  28'C  (SQT)  below  the  average 
temperature  of  the  vent  stream  during 
the  most  recent  pe  "formance  test  or  the 
average  temperature  difference  across 
the  catalyst  bed  is  less  than  80  percent 
of  the  average  temperature  difference 
across  the  catalyst  bed  during  the  most 
recent  performano  t  test. 

(7)  For  each  vap)r  incinerator,  the 
following  shall  be  -ecorded  for  at  least  2 
years: 

(i)  If  subject  to  S  61.139(f)(2)(i),  records 
of  the  flow  indicat  on,  and  of  all  periods 
when  the  vent  stre  un  is  diverted  from 
the  vapor  incinerai  or  or  has  no  flow 
rate. 

(ii)  If  subject  to  i  61.139(0(2)(u). 
records  of  the  flovJ  indication,  and  of  all 
periods  when  the  Went  stream  is 
diverted  from  the  vapor  incinerator. 

(iii)  If  subject  to  B  61.139(f](2)(iii), 
records  of  the  conqiitions  found  during 
each  monthly  inspection,  and  of  each 
period  when  the  car  seal  is  broken, 
when  the  value  poi  lition  is  changed,  or 
when  maintenance  on  the  bypass  line 
valve  is  performed 

(j)  The  following  reporting 
requirements  are  applicable  to  owners 
or  operators  of  cor  trol  devices  subject 
to  S  61.139: 

(1)  Compliance  tksts  shall  be  reported 


as  specified  in  S  61 


JMI 


(2)  The  following  information  shall  be 
reported  on  a  quar  erly  basis.  Two  of 


13(f). 


the  quarterly  reports  shall  be  submitted 
as  part  of  the  semiannual  reports 
required  in  S  61.138(f). 
(i)  For  each  carbon  adsorber 

(A)  The  date  and  time  of  detection  of 
each  exceedance  of  the  maximum 
concentration  point  and  a  brief 
description  of  the  time  and  nature  of  the 
corrective  action  taken. 

(B)  The  date  of  each  time  that  the 
captured  benzene  or  removed  carbon 
was  not  handled  as  required  in  S  61.139 
(b)(1)  and  (2),  and  a  brief  description  of 
the  corrective  action  taken. 

(C)  The  date  of  each  determination  of 
the  maximum  concentration  point,  as 
described  in  S  61.139(h),  and  a  brief 
reason  for  the  determination. 

(ii)  For  each  vapor  incinerator,  the 
date  and  duration  of  each  exceedance  of 
the  boundary  parameters  recorded 
under  §  61.139(i)(6)  and  a  brief 
description  of  the  corrective  action 
taken. 

(iii)  For  each  vapor  incinerator,  the 
date  and  duration  of  each  period 
specified  as  follows: 

(A)  Each  period  recorded  under 

9  61.139(i)(7)(i)  when  the  vent  stream  is 
diverted  from  the  control  device  or  has 
no  flow  rate; 

(B)  Each  period  recorded  under 

S  61.139(i)(7)(ii)  when  the  vent  stream  is 
diverted  from  the  control  device;  and 

(C)  Each  period  recorded  under 

S  61.139(i)(7)(iii)  when  the  vent  stream  is 
diverted  from  the  control  device,  when 
the  car  seal  is  broken,  when  the  valve  is 
unlocked,  or  when  the  valve  position 
has  changed. 

(iv)  For  each  vapor  incinerator,  the 
owner  or  operator  shall  specify  the 
method  of  monitoring  chosen  under 
S  61.139(f)(2)  in  the  flrst  quarterly  report 
Any  time  the  owner  or  operator  changes 
that  choice,  he  shall  specify  the  change 
in  the  first  quarterly  report  followdng  the 
change. 

(3)  If,  for  a  given  quarter  in  which  no 
semiannual  report  is  due  under 
S  61.138(f),  there  is  no  information  to 
report  under  S  61.139(j)(2)(i)(A), 
(J)(2){i](B).  U](2)(ii)(A),  and  (j)(2)(u)(B). 
then  the  owner  or  operator  may  submit 
a  statement  to  that  effect  along  with  the 
information  to  be  reported  under 
§  61.139(j)(2)(i)(C)  in  the  next 
semiannual  report,  rather  than 
submitting  a  report  at  the  end  of  the 
quarter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0185) 

[FR  Doc.  91-22621  Filed  9-18-91;  8:45  ami 
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40  CFR  Part  228 
[FRL-4010-2] 

Ocean  Dumping;  Designation  of  Site 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  today  is  designating  a 
dredged  material  disposal  site  located 
offshore  of  the  mouth  of  the  Chetco 
River,  Oregon,  for  the  disposal  of 
dredged  material  removed  from  the 
federal  navigation  project  at  the  Chetco 
River,  Oregon,  and  for  materials 
dredged  during  other  actions  authorized 
by  Section  103  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972 
(MI^SA).  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  this  material.  This  site  designation  is 
for  an  indefinite  period  of  time,  but  the 
site  is  subject  to  continuing  monitoring 
to  insure  that  unacceptable,  adverse 
environmental  impacts  do  not  occur. 

EFFECTIVE  DATE:  September  19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Malek,  206/553-1286. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  the  authority  to  designate 
sites  where  ocean  dumping  may  be 
permitted.  On  October  1. 1986,  the 
Administrator  delegated  the  authority  to 
designate  ocean  dumping  sites  to  the 
Regional  Administrator  of  the  Region  in 
which  the  site  is  located.  This  site 
designation  is  being  made  pursuant  to 
that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  I.  subchapter  H.  {  228.4) 
state  that  ocean  dumping  site  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  and  Final  Ocean 
Dumping  Sites"  was  published  on 
January  11, 1977  (42  FR  2461  et  seq.)  and 
was  last  updated  on  February  2, 1990  (55 
FR  3688  et  seq.).  That  list  established 
this  site  an  interim  site. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C  4321  et  seq.,  (NEPA)  requires  that 
Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
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affecting  the  quality  of  the  human 
environment.  The  object  of  NEPA  is  to 
build  into  agency  decision-making 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  of  this  type,  EPA  has 
voluntarily  committed  to  prepare  ElS's 
in  connection  with  ocean  dumping  site 
designations  such  as  this,  39  FR  16186 
(May  7, 1974). 

EPA  prepared  a  draft  and  final  EIS 
entitled  "Chetco,  Oregon,  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation".  Three  letters  of  comment 
were  submitted,  which  EPA  assessed 
and  responded  to  in  the  fmal  EIS.  As  a 
separate  but  concurrent  action,  a  notice 
of  availability  of  the  final  EIS  was 
published  in  the  Federal  Register. 
Anyone  desiring  a  copy  of  the  fmal  EIS 
may  obtain  one  from  the  address  given 
above. 

The  action  discussed  in  the  fmal  EIS 
is  designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  for  ocean  disposal  of  dredged 
material.  The  appropriateness  of  ocean 
disposal  is  determined  on  a  case-by- 
case  basis  as  part  of  the  process  of 
issuing  permits  for  ocean  disposal. 

The  fmal  EIS  provides  documentation 
to  support  designation  of  an  ocean 
dredged  material  disposal  site  (ODMDS) 
for  continuing  use  to  be  located  in  the 
PaciHc  Ocean  off  the  mouth  of  the 
Chetco  River,  in  the  State  of  Oregon. 
The  designated  ODMDS  is  the  existing 
interim  site  located  one  mile  south  of  the 
mouth  of  the  Chetco  River.  Site 
designation  studies  were  conducted  by 
the  Portland  District,  Corps  of  Engineers, 
in  consultation  with  EPA,  Region  10. 
This  ODMDS  is  located  in  the  area  best 
suited  for  dredged  material  disposal  in 
terms  of  envirorunental  and  navigational 
safety  factors.  No  significant  or  long- 
term  adverse  environmental  effects  are 
predicted  to  result  from  the  designation. 
The  designated  ODMDS  would  continue 
to  receive  sediments  dredged  by  the 
Corps  of  Engineers  to  maintain  the 
federally  authorized  navigation  project 
at  the  Chetco  River,  Oregon,  and  for 
disposal  of  materials  dredged  during 
other  actions  authorized  in  accordance 
with  section  103  of  MPRSA.  Before  any 
disposal  may  occur,  a  specific 
evaluation  by  the  Corps  must  be  made 
using  EPA's  ocean  dumping  criteria. 
EPA  makes  an  independent  evaluation 
of  the  proposal  and  has  the  right  to 
disapprove  the  actual  disposal. 

The  study  and  fmal  designation 
process  were  conducted  in  accordance 
with  the  Act,  the  Ocean  Dumping 


Regulations,  and  other  applicable 
Federal  environmental  legislation. 

C.  Site  Description 

On  April  10, 1990,  EPA  proposed 
designation  of  the  Chetco  ODMDS  for 
the  continuing  disposal  of  dredged 
material.  The  public  comment  period  for 
the  proposed  rule  and  draft  EIS  were 
concurrent  and  closed  on  May  25, 1990. 
Three  letters  of  comment  were  received 
commenting  on  the  draft  EIS.  No 
comments  were  received  specifically 
referencing  the  proposed  rule.  These 
comments  were  responded  to  in  the  fmal 
EIS.  The  comments  requested 
clarification  and  were  not  considered 
substantive.  No  one  raised  serious 
concerns  regarding  designation  of 
management  of  the  Chetco  site.  During 
the  time  between  the  draft  EIS  and  the 
final  EIS,  additional  species  were  added 
to  the  list  of  threatened  and  endangered 
species  and  reauthorization  of  the 
Coastal  Zone  Management  Act  (CZMA) 
occurred.  Consultation  with  the  National 
Marine  Fisheries  Service  on  the  newly 
listed  species  resulted  in  a 
determination  that  designation  and  use 
of  the  ODMDS  would  not  affect  any 
listed  species  which  is  described  in  the 
final  EIS.  Additional  coordination  also 
occurred  with  the  coastal  zone 
management  agency  for  the  State  of 
Oregon  regarding  federal  consistency. 

The  proposed  site  is  located 
approximately  1  mile  onshore  of  the 
Chetco  River  entrance  and  occupies  an 
area  of  about  74  acres  (0.09  square 
nautical  miles).  Water  depths  within  the 
area  average  21  meters,  liie  coordinates 
of  the  site  (NAD  83)  are  as  follows: 

42'(n'55 "  N.  124'ie'3r  w. 

42"(n'56"  N.  124'18'18"  W. 

42*01  sr  N.  t24*ie'lS"  w. 

and 
42'01'3r'  N.  124*16'37"  W. 

If  at  any  time  disposal  operations  at 
the  site  cause  unacceptable  adverse 
impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  the  use 
of  that  site  will  be  terminated  as  soon  as 
suitable  alternate  disposal  sites  can  l>e 


designated.  The  general  criteria  are 
given  in  S  228.5  of  the  EPA  Ocean 
Dumping  Regulations,  and  S  228.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 

The  site,  as  discussed  below  under  the 
eleven  specific  factors,  is  acceptable 
under  the  five  general  criteria,  except 
for  the  preference  for  sites  located  off 
the  Continental  Shelf  EPA  has 
determined,  based  on  the  information 
presented  in  the  EIS,  that  a  site  ofl'  the 
Continental  Shelf  is  not  feasible  and 
that  no  environmental  benefits  would  be 
obtained  by  selecting  such  a  site  instead 
of  that  proposed  in  this  action. 
Historical  use  at  the  existing  site  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine  environment. 

The  characteristics  of  the  proposed 
site  are  reviewed  below  in  terms  of  the 
eleven  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography,  and  distance 
from  coast.  40  CFR  228.6(a)(1).  The  site 
in  50  to  70  feet  (15-21  m)  of  water, 
approximately  1.0  nautical  mile  offshore 
of  the  entrance  to  the  Chetco  River. 
Coordinates  are: 


42*<n'56"  N. 

124*16'3r'  W 

42'OIM  ■  N. 

ia4*1613'  W 

42*01  ST'  N. 

124*1613"  W 

and 

42*0I'3r  N. 

124163r'  W 

The  site's  center  line  is  on  a  270 
degree  azimuth  from  the  mouth  of  the 
Chetco  River.  Bottom  topography  within 
the  site  is  varied. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  and 
juvenile  phases.  40  CFR  228.8(a)(2). 
Aquatic  resources  at  and  near  the  site 
are  described  in  detail  in  Appendix  A  of 
the  EIS.  The  existing  disposal  site  is 
located  in  the  nearshore  area  and  many 
nearshore  pelagic  organisms  occur  in  the 
water  column  over  the  site.  These 
include  zooplankton  (copepods, 
euphausiids,  pteropods,  and 
chaetognaths)  and  meroplankton  (fish, 
crab  and  other  invertebrate  larvae). 
These  organisms  generally  display 
seasonable  changes  in  abundance.  Since 
they  are  present  over  most  of  the  coast, 
those  from  Chetco  are  not  critical  to  the 
overall  coastal  population.  Based  on 
evidence  from  previous  zooplankton  and 
larval  fish  studies,  it  appears  that  there 
will  be  no  impacts  to  organisms  in  the 
water  column.  The  site  is  also  adjacent 
to  neritic  reefs  and  haystack  rocks. 
These  reefs  are  unusual  features  along 
the  coast  and  support  a  variety  of 
aquatic  organisms,  including  bull  kelp 
[Nerocystis  lutkeano)  and  its  associated 
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fish  and  invertebrate  community. 
Recently,  the  Oregdn  Department  of  Fish 
and  Wildlife  (ODFW)  has  identified  a 
squid  spawning  aroa  offshore  of  the 
disposal  site.  I 

Based  on  the  analysis  of  benthic 
samples  collected  from  the  Chetco 
disposal  site  and  thb  adjacent  areas  to 
the  north  and  southi  the  disposal  site 
contains  a  benthic  launa  characteristic 
of  nearshore,  sandv,  wave-influenced 
regions  common  alqng  the  coasts  of  the 
Pacific  Northwest,  the  abundance  and 
density  of  the  infaunai  community  was 
found  to  be  low  at  the  disposal  site, 
typical  of  shallow,  iearshore,  high 
energy  habitats.  The  fauna  is  dominated 
by  polychaete  annelids  (marine  worms), 
small  crustaceans  (amphipods  and 
cumaceans).  moUuajcs  (clams  and 
snails),  and  echinoderms  (sand  dollars). 
The  particular  species  identified  from 
the  disposal  site  ar^  adapted  to  high 
and  are  able  to 
ent  fluxes, 
s  in  an  area  where 
mmon  murres,  gulls 


energy  environmen 
withstand  large  se 
The  disposal  site 
concentrations  of  o 


and  other  marine  foraging  species  occur. 
Large  concentratioris  have  been 
observed  shorewar^  of  the  interim  site 
extending  to  and  within  the  confines  of 
the  jetties.  Concentrations  undoubtedly 
occur  at  the  site  penodically. 
Concentrations  of  shorebirds,  gulls, 
waterfowl,  and  othar  species  occur  in 
the  Chetco  estuary  ar  on  adjacent 
beaches.  I 

Portland  District  requested  an 
endangered  species  listing  for  the 
ODMDS  ft^m  U.S.  ijish  and  WUdUfe 
Service  (USFWS)  aiid  NaUonal  Marine 
Fisheries  Service  (l^lMFS)  as  part  of  their 
coordination  of  the  Bite  Evaluation 
Report.  At  that  timeoniy  the  brown 
pelican  and  the  gray  whale  were  listed. 
Based  on  previous  qiological 
assessments  conducted  along  the 
Oregon  coast  regarding  impacts  to  the 
brown  pelican  and  l|ie  gray  whale,  it 
was  concluded  that  kio  impact  to  either 
species  is  anticipated  from  the  proposed 
designation  and  usei  This  information 
was  presented  in  th^  draft  EIS. 
Subsequently,  the  Cftrps  was  informed 
by  the  NfMFS  that  tliey  had  revised  their 
list  of  threatened/endangered  species. 
Species  listed  by  th«  NMFS  included  the 
gray,  humpback,  blue,  fin,  sei,  right,  and 
sperm  whales;  northern  (Steller)  sea 
lions;  leatherback  s#a  turtles,  and 
Sacramento  River  wrinter  run  chinook 
salmon.  A  biologicaj  assessment  was 
prepared  addressing  the  newly  listed 
species  and  revising  previous  biological 
assessment  on  the  gray  whale.  The 
assessment  concluded  that  no  impact  to 


any  of  the  species  la 
designation  and  use 


IMI 


anticipated  by 
of  the  Chetco 


ODMDS.  This  information  is  presented 
in  appendix  F  of  the  EIS,  including  a 
letter  of  concurrence  from  NMFS. 

In  summary,  the  proposed  ODMDS 
contains  Hving  resources  that  could  be 
affected  by  disposal  activities. 
Evaluation  of  past  disposal  activities  do 
not  indicate  that  unacceptable  adverse 
effects  to  these  resources  have  occurred. 
There  is  no  evidence  that  past  disposal 
has  seriously  impacted  the  resources  in 
proximity  to  the  interim  site. 
Accordingly,  this  site  is  considered  an 
acceptable  site  for  designation. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  40  CFR  228.6(a)(3). 
Due  to  depth  of  disposal  operations  and 
the  presence  of  the  south  reef,  there  is 
little  possibility  of  beach  nourishment 
by  natural  onshore  movement  of 
dredged  material  from  the  existing  site. 
Summer  wave  conditions  may  transport 
some  sediment  from  the  site  shoreward 
and  south,  but  the  limiting  depth  for  this 
movement  is  probably  40  to  50  feet  (12- 
15  m)  mean  lower  low  water.  The 
majority  of  disposal  material  is  deeper 
than  50  feet,  so  shoreward  transport  of 
dredged  material  is  unlikely. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any.  40 
CFR  228.6(a)(4).  The  proposed  disposal 
site  will  continue  to  receive  dredged 
materials  transported  by  either 
government  or  private  contractor  hopper 
dredges.  The  current  dredges  available 
for  use  at  Chetco  have  hopper  capacities 
from  800  to  1.500  cubic  yards.  Barges 
have  a  greater  capacity,  up  to  4,000 
cubic  yards,  but  have  not  been  routinely 
used  at  this  project  in  the  past.  This 
would  be  the  range  in  volumes  of 
dredged  material  disposed  of  in  any  one 
dredging/disposal  cycle.  The 
approximately  48.000  cubic  yards 
estimated  to  be  removed  annually  from 
the  Chetco  project  can  be  placed  at  the 
site  in  one  dredging  season  by  any 
combination  of  private  and  government 
plants.  The  dredges  would  be  under 
power  and  moving  while  disposing.  This 
allows  the  ship  to  maintain  steerage. 

The  material  dredged  consists  of 
medium  to  fine  grain  marine  sands  and 
coarser  materials,  including  gravels  and 
cobbles  (Appendix  C  of  the  EIS  provides 
detailed  grain  size  information  for  the 
disposal  area  and  the  dredged  area). 
These  materials  are  predominant 
throughout  the  entire  project  length,  RM 
0  to  2.8.  The  materials  are  very  similar 
to  bottom  materials  at  the  site  and  the 
entire  nearshore  area.  All  sediments 
destined  for  ocean  disposal  are  subject 
to  specific  evaluation,  including 
independent  review  by  EPA.  Past 


sediments  discharged  at  the  interim  site 
have  typically  met  the  exclusion  criteria 
(40  CFR  227.13(b)). 

5.  Feasibility  of  surveillance  and 
monitoring.  40  CFR  22a6(a)(5).  The 
proximity  of  the  disposal  site  to  shore  | 
facilities  creates  an  ideal  situation  for 
shore-based  monitoring  of  disposal 
activities.  There  is,  routinely,  a  Coast 
Guard  vessel  patrolling  entrance  and 
nearshore  areas,  so  surveillance  can 
also  be  accomplished  by  surface  vessel. 

Following  designation  of  ODMDS, 
EPA,  Region  10,  and  the  Corps  District 
develop  a  site  management  plan  which 
addresses  the  need  for  post-disposal 
monitoring.  All  Oregon  ODMDS  are 
periodically  monitored  jointly  by  the 
Corps  and  EPA  already.  Several 
research  groups  are  available  in  the 
area  to  perform  any  required  work.  The 
work  could  be  performed  from  small 
surface  research  vessels  at  a  reasonable 
cost. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction,  ana  velocity.  40  CFR 
228.6(a)(6).  The  sediments  dredged  from 
the  Chetco  River  entrance  are 
predominantly  marine  sands  and  fiuvial 
gravels.  These  are  generally  similar  to 
sediments  at  the  disposal  site.  Under 
winter  wave  conditions  common  to  this 
part  of  the  Pacific  Coast,  the  sand 
component  is  highly  mobile  to  a  depth  of 
90-120  feet  (27-37  m).  Summer  wave 
conditions  commonly  mobilize  sands  to 
a  depth  of  40-60  feet  (12-18  m).  Studies 
at  Coos  Bay  show  wave-generated 
currents  can  move  this  size  sediment 
over  60  percent  of  the  time  during 
summer  and  winter  and  over  50  percent 
of  the  time  during  spring  and  fall.  While 
waves  are  responsible  for  resuspending 
bottom  sediments,  including  dredged 
materials,  it  is  the  long-term  mean 
current  that  determines  the  extent  and 
direction  of  dispersal.  While  some 
winter  storms  would  move  gravels  at  the 
disposal  site,  these  coarse  sediments  do 
not  migrate  very  far  away  from  the  site 
and  probably  stay  in  the  general  area 
where  they  have  been  disposed. 

The  nearshore  mean  circulation  is 
alongshore,  closely  paralleling  the 
bathymetric  contours,  with  a  lesser 
onshore-offshore  component. 
Circulation  patterns  are  variable  with 
season  and  weather  conditions.  In 
winter,  the  general  shelf  circulation  is  to 
the  north,  although  short  periods  of 
southerly  fiow  occur.  Coos  Bay  studies 
suggest  that  offshore  flow  is  more 
common  in  winter.  This  would  indicate 
a  tendency  for  sediment  in  the  disposal 
site  to  move  north  and  west  under 
winter  circulation  conditions.  During  the 
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remainder  of  the  year.  Qow  is  southerly 
with  lower  current  velocities  than  in 

winter.  Periodic  changes  in  summer 
wind  direction  lead  to  episodes  of 
upwelling  in  which  near-shore  ocean 
water  transport  causes  a  compensating 
near-bottom  onshore  flow.  These 
upwelling  events  occur  between  April 
and  )uly  and  continue  for  several  days    - 
at  a  time.  Near-bottom  flow  in  the 
vicinity  of  the  disposal  site  during 
summer  should  be  generally  southerly 
with  onshore/offshore  Dow  varying  due 
to  local  wind  conditions. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  40 
CFR  22ae(a)(7).  Appendix  B  of  the  EIS 
gives  annual  volumes  of  materials 
disposed  for  the  last  10  years.  On  the 
average,  48.000  cubic  yards  have  been 
annually  disposed.  Future  volumes  are 
expected  to  be  similar;  although 
probably  showing  some  increase  as 
other  disposal  options  are  exhausted. 

Sidescan  sonar  of  the  disposal  site 
and  adjacent  areas  shows  an  area  of 
coarse  sand/gravel  covering  about  half 
of  the  site  and  extending  north  and  west 
of  the  site  up  to  1200  feet  (31  m),  both 
offshore  and  toward  the  river  entrance. 
This  is  most  likely  an  accumulation  of 
the  coarser  dredged  material  fractions 
that  have  remained  in  the  same  general 
area  since  disposal.  There  are  no 
bathymetric  anomalies  associated  with 
this  deposit  (no  mounding).  The  feature 
will  persist  as  long  as  coarse  sediments 
are  disposed  in  this  area.  This  has  not 
caused  adverse  impacts  on  habitat, 
however,  since  the  overall  area  is 
characterized  by  a  wide  range  of  bottom 
types. 

No  biological  information  has  been 
found  to  exist  regarding  the  interim  site 
prior  to  any  disposal  having  occurred.  It 
is  expected  that  no  significant  impacts 
to  the  interim  site  have  occurred  beyond 
the  yearly,  site-specific  effects  of  past 
disposals.  Oregon  Department  of  Fish 
and  Wildlife  biologists  have 
recommended  that  the  site  be  left  at  its 
present  location. 

Sediments  disposed  in  the  past  have 
been  physically  similar  to  the  sample 
collected  in  close  proximity  to  the 
disposal  site,  and  have  met  the 
exclusion  criteria.  Elutriate  analysis 
performed  in  the  past  show  minimal 
contaminant  releases  during  this 
simulated  disposal  op«?ration  with 
receiving  water  from  tie  intaim 
disposal  site. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance, 
and  other  legitimate  uses  of  the  ocean. 
40  CFR  228.6(a)(8).  The  EIS  identified  no 


legitimate  uses  of  the  ocean  that  wouk) 
be  interfered  with  as  a  result  of 
designation  of  an  ODMDS  or  its  use. 
The  following  paragraphs  summarize 
conclusioDK 

Commercial  Fishing:  Two  active 
commercia)  fisheries  occur  in  the 
inshore  area,  salmon  trolling  and 
Dungeness  crab  fishing.  The  length  of 
the  salmon  fishing  season  varies  each 
year  depending  upon  the  established 
quota;  however,  it  normally  extends 
from  )uly  to  September.  Dturing  this 
period,  the  potential  exists  for  conflicts 
between  the  dredge  and  fishing  boats. 
The  Coast  Guard  and  ODFW  indicated 
that  they  were  unaware  that  this  had 
ever  been  a  problem.  The  Dungeness 
crab  season  is  from  December  1  to 
August  15  each  year;  however,  most  of 
the  fishing  is  done  prior  to  June  and 
usually  ends  early  because  of  the 
increase  in  soft  shell  crabs  in  the  catch 
which  are  not  marketable.  As  a  result, 
most  crab  fishing  occurs  outside  of  the 
normal  dredging  season  and  it  is 
unlikely  that  a  conflict  would  result. 
ODFW  has  identified  a  potential  squid 
fishery  offshore  from  the  existing  site. 
No  fishery  exists  at  present,  but  stocks 
may  be  sufficient  to  support  a  fishery  if 
a  market  develops.  There  are  no  existing 
commercial  fish  or  shellfish  aquaculture 
operations  that  would  be  impacted  by 
continued  use  of  the  existing  disposal 
site. 

Recreational  Fishing:  Recreational 
fishing  opportunities  are  extensive  aiul 
varied  in  the  Chetco  area.  The  small 
boat  harbor  is  used  extensively  in  the 
summer  by  recreational  fishermen. 
Private  party  and  charter  boat 
recreational  fishing  for  both  salmon  and 
rock  and  reef  fish  occur.  The  salmon 
fishing  season  coincides  with  the 
commercial  season  and  extends  from 
early  summer  until  the  quota  for  the 
area  is  reached.  Recreational  fishing 
boats  have  a  potential  for  conflicting 
with  dredging  operations;  however,  none 
have  been  reported  to  date.  It  is  unlikely 
that  any  significant  conflict  will  develop 
in  the  near  future. 

Offshore  Mining  Operations:  All 
considerations  for  onshore  mining  and 
oil/gas  leases  are  in  the  development 
stages.  The  disposal  site  is  not  expected 
to  interfere  with  any  of  the  proposed 
operations,  as  most  exploration 
programs  are  scheduled  for  the  outer 
continental  shelf. 

Navigation:  No  conflicts  with 
commercial  navigation  traffic  have  been 
reported  and  none  are  expected,  due  to 
the  light  traffic  in  the  Chetco  River  area. 
This  situation  is  not  expected  to  change 
substantially.  Rock  pinnacles  that  are 
navigation  hazards  occur  nearsbore  and 
south  of  the  ODMDS.  Avoidance  of 


these  sabmerged  and  emergent 
pinnadea  by  navigation  traffic  and  die 
dredges  was  considered  diuing  final 
positionii^  of  the  CMQMDS 

Scientific:  There  are  no  identified 
scientific  study  locations  that  could  be 
impacted  by  the  disposal  sil^ 

Coastal  Zone  Management:  In 
reviewing  proposed  ODMDS  for 
consistency  with  the  Coastal  Zone 
Management  (CZM)  plan,  they  are 
evaluated  against  Oregon's  Statewide 
Goal  19  (Ocean  Resources).  Local 
comprehensive  land  use  plans  for  the 
Chetco  area  have  been  approved  by  the 
State  of  Oregon.  These  plans  discuss 
ocean  disposal  and  recognize  the  need 
to  provide  for  suitable  offshore  sites  for 
disposal  of  dredged  materials.  The 
requirements  of  the  ocean  dumping 
regulations  are  broad  enough  to  meet 
the  needs  of  Goal  19.  Therefore,  the 
designation  of  this  site  for  ocean 
disposal  of  dredged  material  following 
the  ocean  dumping  regulations  would  be 
consistent  with  Goal  19  and  the  State  of 
Oregon's  Coastal  Zone  Management 
Plan. 

Pursuant  to  an  EPA,  Office  of  Water, 
policy  memorandum  dated  October  23, 
1989.  EPA  has  evaluated  the  proposed 
site  designation  for  consistency  with  the 
State's  approved  coastal  zone 
management  program.  The  State  of 
Oregon  has  concurred  with  this 
determination  (appendix  F  of  final  EIS). 
In  addition,  as  part  of  the  NEPA  process, 
EPA  has  consulted  with  the  State  of 
Oregon  regarding  the  effects  of  dumping 
at  the  site  on  the  State  coastal  zone. 
EPA  has  taken  the  State's  comments 
into  account  in  preparing  the  final  EIS 
for  the  site,  in  determining  whether  the 
proposed  site  should  be  designated,  and 
in  determining  whether  restrictions  or 
limitations  should  be  placed  on  use  of 
the  site. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessnrtent 
of  baseline  surveys.  40  CFR  228.6(a)(9). 
Water  quality  off  the  mouth  of  the 
Chetco  River  is  considered  excellent, 
typical  of  unpolluted  sea  water  along  the 
Pacific  Northwest  coast.  Water  and 
sediment  quality  analyses  conducted  at 
several  Oregon  ODMDS  are  discussed 
in  appendix  C  of  the  EIS.  These  studies 
have  not  shown  adverse  water  quality 
impacts  from  ocean  disposal  of  entrance 
shoal  sands.  The  ecology  of  the  area  is 
discussed  in  appendix  A  in  the  EIS.  The 
offshore  area  within  and  adjacent  to  the 
ODMDS  is  a  typical  northwest  Pacific 
mobile  sand  community,  shifting  to  the 
north  and  southeast  to  a  neritic  reef 
system.  The  sand  communities  are 
ubiquitotu  to  nearsbore  ocean  habitats 
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cultural  features  i 
importance.  40  C^ 
reefs,  common  of 
coast,  comprise  i 
feature.  They  sup 
invertebrates  and 
rocky  areas,  as 


off  Oregon.  The  ate  is  sufficiently 
removed  from  rosk  and  kelp  habitats  so 
that  they  would  not  be  impacted  by 
ocean  disposal.  Qesignation  and  use  of 
the  propoEed  OOTIDS  is  not  expected  to 
have  significant  c  cological 
consequences. 

10.  Potentiality  for  the  development  or 
recruitment  ofnu  fsance  species  in  the 
disposal  site.  40  CFR  228.6{a)(10).  It  is 
highly  unlikely  thpt  any  nuisance 
species  could  be  Established  at  the 
disposal  site  as  a  result  of  dredging  and 
disposal  activities. 

11.  Existence  ai  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 

pf  historical 
K.  228.6(a)(ll).  Neritic 
f  the  southern  Oregon 
1  unique  ecological 
port  a  wide  variety  of 
I  fish  species  unique  to 
ell  as  bull  whip  kelp 
communities.  Thdse  areas  are  sheltered 
from  wave  action  and.  when  receiving 
nutrients  from  bo  h  the  ocean  and  the 
estuaries,  are  unu  sually  productive.  The 
ODMDS  is  remov  ed  from  these  areas. 
A  cultural  resource  literature  search 
of  the  Chetco  Riv;r  study  area  did  not 
document  any  wr  jcked  vessels  in  the 
project  area.  This  is  consistent  with  the 
fact  that  the  Chet:o  River  historically 
has  not  been  a  major  shipping  point  on 
the  coast.  Most  erport  commodities, 
especially  timber  products,  have  been 
transported  by  ra  I  and  barge  rather 
than  by  lumber  sc  hooner  or  ship. 
Wrecks  could  hai  e  occurred  in  the  area 
that  have  not  yet  jeen  discovered. 
However,  based  (  n  previous 
investigations  in  ( ither  Oregon  coastal 
settings  (Yaquina  Bay.  Coquille. 
Columbia  River  N  outh),  beaches,  surf 
zones,  neritic  reel  s,  and  shallow  waters 
are  the  most  likel  r  areas  for  shipwreck 
occurrence.  The  ( iDMDS  is  removed 
from  these  areas.  Also,  there  were  no 
indications  of  wn  cks  from  the  side  scan 
sonar  survey  com  dieted  during 
geophysical  investigations. 

No  cultural  res<  urces  impacts  are 
expected  to  resull  from  designation  of 
the  Chetco  ODMI IS.  Existing 
information,  alon;  i  with  supplementary 
side  scan  sonar  d  ita.  has  been  reviewed 
by  the  Oregon  SU  te  Historic 
Preservation  Offii  ;er  (SHPO).  The  SHPO 
letter  of  concurrence  is  included  in  the 
final  EIS. 


E.  Action 

The  EIS  conclui 
River  site  may  be 
designated  for  us( 
compatible  with 
specific  factors  u 

The  designatior 
ODMDS  as  an  EP  \ 


IMI 


cs  that  the  Chetco 
appropriately 
.  The  proposed  site  is 
general  criteria  and 
for  site  evaluation, 
of  the  Chetco  River 
approved  Ocean 


tie 
!ed 


Dumping  Site  is  being  published  as  final 
rulemaking.  Management  of  this  site  will 
be  delegated  to  the  Regional 
Administrator  of  EPA  Region  10. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  disposal  of 
material  at  sea.  Before  ocean  dumping 
or  dredged  material  at  the  site  may 
commence,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  EPA 
has  the  right  to  disapprove  the  actual 
dumping,  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated:  September  10. 1991. 
Dana  A.  Rasmussen. 

Regional  Administrator  for  Region  10. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  22»-{  AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  sections  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  the  entry  for  "Chetco  River 
Entrance"  from  the  Dredged  Material, 


Site  listing  in  paragraph  (a](3].  and  by 
adding  paragraph  (b](85}  to  read  as 
follows: 

§  228.12    Delegation  of  management 
auttKMity  for  Interim  ocean  dumping  site*. 

***** 

(b)  •  *  • 

(85)  Chetco  River— Region  10. 
Location:  42''01'55"N..  124*16'37"W.: 
42°01'55"N..  124*16'13"W.;  42'01'37"N.. 
124°16'13"W.;  and  42''01'37"N.. 
124°16'37"W.  (NAD  83). 

Size:  .09  square  nautical  miles. 

Depth:  21  meters  (average). 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restrictions:  Disposal  shall  be  limited 
to  dredged  material  determined  to  be 
suitable  for  unconfined  disposal  from 
the  Chetco  Estuary  and  River  and 
adjacent  areas. 

(FR  Doc.  91-22623  Filed  9-18-91;  8:45  am) 

BILLIMGCOOE  SS60-50-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6881 
[MT-930-4214-10;  MTM  067221] 

Withdrawal  of  National  Forest  System 
Lands  for  Protection  of  Recreational 
Values;  Montana 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws 
approximately  95  acres  of  National 
Forest  System  lands  from  mining  for  a 
period  of  20  years  to  protect  recreational 
values.  The  lands  have  been  and  remain 
open  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands  and  to  mineral  leasing. 
EFFECTIVE  DATE:  September  19. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107,  406-255-2935. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
mining  laws  (30  U.S.C.  Ch.  2  (1988)).  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  three  Forest 
Service  recreation  areas: 
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Principal  Meridian 

Kootenai  National  Forest 
Howard  Lake  Recreation  Area 

Unsurveyed,  but  when  surveyed  will 
probably  be: 
T.  27  N..  R.  31  W.. 

Sec.  13.  that  part  of  SWV4NEV4NEVi, 
SE'/4NWy4NEy4.  and  SE'ANEV*.  lying 
north  of  Howard  Lake. 
The  area  described  contains  35  acres,  more 
or  less. 

Yaak  Falls-Recreation  Area 

Unsurveyed,  but  when  surveyed  will 
probably  be: 
T.  33  N.,  R.  33  W., 

Sec.  8.  NEV4NEV4. 

The  area  described  contains  40  acres. 
Ross  Creek  Recreation  Area 

Unsurveyed,  but  when  surveyed  will 
probably  be: 
T.  28  N.,  R.  34  W.. 

Sec.  12,  SMiNEV4NEy4. 

The  area  described  contains  20  acres. 

The  areas  described  above  aggregate 
approximately  95  acres  in  Lincoln  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f]  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  6, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-22526  Filed  9-18-91;  8:45  am] 

BIUJNQ  COOE  4310-ON-H 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Parts  612  and  613 

Amendments  to  Freedom  of 
Information  and  Privacy  Act 
Regulations 

agency:  National  Science  Foundation 
(NSF). 

action:  Final  rule. 

summary:  The  National  Science 
Foundation  is  amending  45  CFR  parts 
612  and  613  to  make  technical  changes 
in  its  Freedom  of  Information  and 
Privacy  Act  regulations  to  account  for 
records  maintained  by  NSFs  OfRce  of 
Inspector  General.  The  NSF  also  is 


adding  a  section  to  its  Freedom  of 
Information  Act  (FOIA)  regulations 
which  more  fully  describes  NSFs 
existing  procedures  for  notifying 
submitters  of  confidential  commercial 
information  that  their  records  have  been 
requested  under  the  FOIA.  Other 
amendments  will  increase  fees  for 
search  and  copying  of  records,  and 
make  technical  changes  to  properly 
cross  reference  the  sections  of  these 
regulations. 

EFFECTIVE  DATE:  September  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
D.  Matthew  Powell,  Assistant  General 
Counsel,  NSF,  Washington.  DC  20550 
(202-357-9435). 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  proposed  amendments  to  NSFs 
FOIA  and  Privacy  Act  regulations, 
inviting  public  comment,  was  published 
in  the  Federal  Register  on  October  19, 
1990  (55  FR  42413).  Comments  were 
received  from  Trends  Publishing,  Inc. 
(Trends)  and  The  Reporters  Committee 
for  Freedom  of  the  Press  (Reporters), 
Trends  suggested  a  number  of  revisions 
to  NSFs  proposed  rule  amending  FOIA 
regulations,  all  of  which  relate  to 
currently  existing  provisions  of  NSF's 
FOIA  regulations,  rather  than  to  those 
changed  by  the  proposed  amendments. 
Accordingly,  Trends'  suggested 
revisions  do  not  appear  in  the  fmal  rule. 

Reporters  commented  on  three 
aspects  of  the  proposed  amendments  to 
FOIA  regulations.  First,  Reporters  was 
concerned  because,  under  the  proposed 
rule,  FOIA  requests  addressed  to  the 
Office  of  Legislative  and  Public  Affairs 
(OLPA)  woi^d  not  apply  to  records 
maintained  by  the  Office  of  Inspector 
General  (OIG).  Reporters  beUeves  this 
could  result  in  confusion  and  delay  in 
obtaining  OIG  records.  NSF  has  revised 
the  proposed  rule  in  response  to  this 
comment  so  that  OIG  records  will  be 
covered  by  FOIA  requests  addressed  to 
OLPA. 

Reporters'  second  comment  relates  to 
predisclosure  notification  procedures 
established  by  the  proposed  rule.  These 
procedures  require  NSF  to  notify 
submitters  of  confidential  commercial 
information  prior  to  disclosure  of  that 
information.  The  submitters  are  then 
given  an  opportunity  to  object  to  the 
disclosure.  Reporters  was  concerned 
that  NSF  could  use  the  notification 
procedures  to  circumvent  NSFs 
deadlines  for  responding  to  FOIA 
requests.  NSF  has  revised  the  proposed 
rule  in  response  to  this  comment  to  state 
that  periods  for  notiHcation  and 
objections  must  be  consistent  with 
statutory  requirements. 

Finally,  Reporters  objected  to  the 
increase  in  NSFs  photocopying  fees 


from  SO.IO  to  $0.25  per  page,  suggesting 
that  NSFs  costs  do  not  justify  the 
increase,  and  further  stating  that  NSF 
could  contract  out  its  photocopying 
work  at  a  cost  of  $0.03  to  $0.05  per  page. 
NSF  believes  that  the  charge  of  S0.25 
cents  a  page  reflects  an  average  agency- 
wide  per  page  charge  for  reproduction  of 
documents.  This  charge  represents  the 
reasonable  direct  costs  of  making 
copies,  taking  into  account  the  salaries 
of  the  operators  as  well  as  the  cost  of 
duplicating  machines.  NSF  further 
believes  that  it  would  be  inappropriate 
to  send  files  to  commercial  copiers  for 
duplication  in  light  of  the  danger  of  lost 
files,  and  the  sensitive  nature  of  the 
contents  of  some  of  those  files. 
Accordingly,  §  612.10  is  adopted  with  no 
change. 

Under  the  criteria  set  forth  in 
Executive  Order  12291,  this  rule  has 
been  determined  not  to  be  a  "major 
rule"  requiring  a  regulatory  impact 
analysis.  It  has  also  been  determined, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612,  that  these  changes  will  have  no 
significant  economic  impact  on  any 
substantial  number  of  small  entities. 

List  of  Subjects  in  45  CFR 

Part  612 

Availability  of  records  and 
information. 

Part  613 

Privacy. 

Pursuant  to  the  authority  granted  by 
5  U.S.C.  552a(f),  NSF  is  amending  45 
CFR,  chapter  IV,  parts  612  and  613,  by 
adding  S  612.6  and  revising  other 
sections  as  indicated  below. 

Dated:  September  13. 1991. 
Lawrence  Rudolph, 

Deputy  General  Counsel. 

PART  612-{  AMENDED] 

1.  The  authority  for  part  612  continues 
to  read: 

Authority:  5.  U.S.C  552.  as  amended. 

2.  In  the  table  of  contents  for  pari  612 
the  heading  for  S  612.6  is  added  to  read: 

Sec.  612.6  Confidential  Commercial 
information — notice. 

3.  45  CFR  part  612  is  amended  by 
adding  i  612.6  and  by  revising  §§  612.1, 
612.2(a),  612.3(b)  and  (c),  612.4,  612.7(a). 
(c),  and  (d),  612.8(a)(2)(ii),  612.10(a)  and 
(d)  and  612.11(a)  and  (c)  as  follows. 

S  612.1    8cop«. 

This  pari  establishes  procedures  by 
which  the  National  Science  Foundation 
(NSF)  will  implement  the  Freedom  of 
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Information  Act.  5U.S.C  552(a).  relating 
to  public  availabil^y  of  NSF  records. 

S  612.2     nfonnatkHl  policy. 

(a)  Subject  to  the  policies  set  forth 
below.  NSF  will  m^ke  the  fullest 
possible  disclosura  of  information  to  any 
person  who  requests  information, 
without  unnecessary  expenses  or  delay. 
The  Inspector  General  (concerning 
records  maintaineo  by  the  Office  of 
Inspector  General!  or  the  Deputy 
Director  (concerning  all  other  NSF 
records)  may.  except  where  prohibited 
by  law,  order  disclosure  in  the  public 
interest  of  records  lexempt  from 
mandatory  disclosiire  under  S  612.8  of 
this  part.  I 


§  6 1 2.3    Procedure*  applicable  to  ttw 
put>Hc— requests  and  appeals. 

(b)  Form  ofreguesL  A  request  need 
not  be  in  any  particular  format,  but  it:  (1) 
Must  be  in  writing]  (2)  must  be  dearly 
identified  t>oth  on  ihe  envelope  and  in 
the  letter  as  a  Freepom  of  Information 
Act  or  FOIA  request,  (3)  must  describe 
the  records  sought  with  sufficient 
specificity  to  permit  identification,  and 
(4)  must  state  that  the  requester 
promptly  will  pay  ihe  fees  chargeable 
under  this  regulation.  Provided, 

the  requester  places 
on  the  amount  he 
ester  has  failed  to 
previous  requests, 
the  NSF  may  requij-e  advance  payment 
in  accordance  with  S  612.12(d)  of  this 
part  except  in  casas  when  fees  have 
been  waived  or  reduced  in  accordance 
with  9  ei2.13  of  thb  part 

(c)  Place  ofreqt^st  Any  request  for 
records  under  FOIA  shall  be  addressed 
to  the  National  Science  Foundation. 
Office  of  Legislati\  e  and  Public  AHain. 
1800  G  SU^et.  NW.  Washington.  DC 
20550.  except  that  -equests  for  records 
maintained  by  the  Office  of  Inspector 
General  may  be  addressed  to  either  the 
National  Science  foundation.  Office  of 
Legislative  and  Puplic  Affairs,  1800  G 
Street  NW.  Washington.  DC  20550  or  to 
the  National  Scienpe  Foundation.  Office 
of  Inspector  Geneijal,  1800  G  Street,  NW. 
Washington.  DC  2^550.  A  request  which 
meets  the  requireiAents  of  paragraph  (b) 
of  this  section  and^is  properly  addressed 
be  deemed  received  on  the  date  of 
arrival  in  the  Offioe  of  Legislative  and 
PubUc  Affairs  or  tl|e  Office  of  inspector 
General 


however,  that  whi 
an  inadequate  lim 
will  pay  or  the  req 
make  payments  foi 


9612.4    Copies  of  fJKortta. 

If  a  requested  record  is  to  be 
disclosed,  a  copy  '^W  be  furnished  the 
requester  as  promMly  as  possible 


IMI 


provided  payment  of  fees  has  been 
arranged,  or  has  been  waived  pursuant 
to  S  612.13  of  this  part  Records  will  not 
be  released  for  copying. 

9  6 1 2.6    Confidential  Commercial 
Information— notice. 

(a)  In  general.  Commercial 
information  provided  to  the  NSF  by  a 
submitter  shall  not  be  disclosed 
pursuant  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section. 

(b)  Definitions.  The  following 
definitions  are  used  in  reference  to  this 
section: 

Commercial  information  means 
information  provided  to  the  NSF  by  a 
submitter  that  arguably  is  protected 
from  disclosure  under  section  b(4)  of  the 
Freedom  of  Information  Act  5  U.S.C. 
552(b)(4)  and  S  612.8(a)(4)  of  this  part 

Submitter  means  any  person, 
organization,  or  entity  who  provides 
commercial  information,  directly  or 
indirectly,  to  the  NSF.  The  term 
includes,  but  is  not  limited  to. 
corporations,  state  governments  and 
foreign  governments. 

(c)  Designation  of  commercial 
information.  Submitters  of  commercial 
information  shall  use  good-faith  efforts 
to  designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or 
%vithin  a  reasonable  time  thereafter, 
those  portions  of  their  submissions 
which  they  deem  to  be  protected  from 
disclosure  under  5  U.S.C.  552(b)(4)  and 
i  612.8(a)(4)  of  this  part.  Such 
designations  shall  be  deemed  to  have 
expired  ten  years  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  reasonable 
justification  for.  a  designation  period  of 
greater  duration. 

(d)  Notice  to  submitters.  The  NSF 
shall  to  the  extent  permitted  by  law, 
provide  a  submitter  with  written  notice 
of  a  Freedom  of  Information  Act  request 
or  administrative  appeal  encompassing 
its  commercial  information  wherever 
required  under  paragraph  (e)  of  this 
section,  except  as  provided  for  in 
paragraph  (f)  of  this  section.  Such 
written  notice,  given  in  order  to  a^ord 
the  submitter  an  opportunity  to  object  to 
disclosure  pursuant  to  paragraph  (g)  of 
this  section,  shall  be  given  within  a 
reasonable  time  after  NSFs  receipt  of 
the  Freedom  of  Information  Act  request 
or  administrative  appeal  consistent 
with  statutory  requirements,  and  shall 
either  describe  the  exact  natiire  of  the 
commercial  information  requested  or 
provide  copies  of  the  records  or  portions 
thereof  containing  the  information.  The 
requester  also  shall  be  notified  that 
notice  and  an  opportunity  to  object  are 
being  provided  to  a  submitter. 


(e)  When  notice  is  required.  Notice 
shall  be  given  to  a  submitter  whenever. 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  information  deemed 
protected  from  disclosure  under  5  U.S.C. 
552(b)(4)  and  S  612.8(a)(4)  of  this  part,  or 

(2)  The  NSF  has  reason  to  believe  that 
the  information  may  be  protected  from 
disclosure  under  5  U.S.G  552(b)(4)  and 

5  612.8(a)(4)  of  this  part. 

(f)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraph 
(d)  of  this  section  shall  not  apply  if: 

(1)  The  NSF  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C 
552);  or 

(4)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section  appears  obviously 
frivolous,  except  that  in  such  case,  the 
NSF  shall  send  to  the  submitter  written 
notice  of  any  final  administrative 
decision  to  disclose  commercial 
information  at  least  ten  days  prior  to  a 
specified  disclosure  date. 

(g)  Opportunity  to  object  to 
disclosure.  Through  the  notice  described 
in  paragraph  (d)  of  this  section,  the  NSF 
shall  afford  a  submitter  a  reasonable 
time,  consistent  with  statutory 
requirements,  within  which  to  provide 
the  NSF  with  a  detailed  written 
statement  of  any  objection  to  disclosure. 
Such  statement  shall  specify  all  grounds 
for  withholding  any  of  the  information 
under  any  exemption  of  the  Freedom  of 
Information  Act  and,  in  the  case  of  5 
U.S.C.  552(b)(4)  and  S  612.8(a)(4)  of  this 
part,  shall  provide  a  detailed  description 
of  why  the  information  is  a  trade  secret 
or  commercial  or  financial  information 
that  is  privileged  or  confidential  This 
description  shall  explain  why  release  of 
commercial  or  financial  information 
would  cause  substantial  harm  to  the 
competitive  position  of  the  submitter. 
Whenever  possible,  the  submitter's 
claim  of  confidentiality  should  be 
supported  by  a  statement  or  certification 
by  an  officer  or  authorized 
representative  of  the  submitter. 
Infonnatioo  provided  by  a  submitter 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 
When  the  submitter  fails  to  object 
within  the  specified  time  or  the 
objection  appears  obviously  frivolous, 
the  NSF  shall  provide  the  submitter  with 
written  notice  pursuant  to  paragraph 
(fH4)  of  this  section. 

{h)  Notice  of  intent  to  diacloee.  Tha 
NSF  ^all  consider  a  submitter's 
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objections  and  specific  grounds  for  non- 
disclosure prior  to  determining  whether 
to  disclose  conHdential  information. 
Whenever  the  Foundation  decides  to 
disclose  confidential  information  over 
the  objection  of  a  submitter,  the  NSF 
shall  forward  to  the  submitter  a  written 
notice  which  shall  include: 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure  . 
objections  wee  not  sustained; 

(2)  A  description  of  the  confidential 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date. 

Such  notice  of  intent  to  disclose  shall  be 
forwarded  to  the  submitter  at  least  ten 
days  prior  to  the  specified  disclosure 
date  and  the  requester  shall  be  notified 
likewise. 

(i)  Notice  ofFOIA  lawsuit  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  confidential  information, 
the  NSF  shall  promptly  notify  the 
submitter. 

S  612.7    Agency  actions  on  receipt  of  a 
properly  presented  request  for  record. 

(a)  Monitoring  of  requests.  The  NSF 
Office  of  Legislative  and  Public  Affairs, 
or  such  other  o^ice  as  may  be 
designated  by  the  Director,  will  serve  as 
the  central  office  for  internal 
administration  of  these  regulations.  For 
records  maintained  by  the  Office  of 
Inspector  General,  that  Office  will 
control  incoming  requests  made  directly 
to  it,  dispatch  response  letters,  and 
maintain  administrative  records.  For  all 
other  records  maintained  by  NSF,  the 
Ol^ice  of  Legislative  and  Public  Affairs, 
or  such  other  office  as  may  be 
designated  by  the  Director,  will  control 
incoming  requests,  assign  them  to 
appropriate  action  o^ices,  monitor 
compliance,  consult  with  action  offices 
on  disclosure,  approve  unavoidable 
extensions,  dispatch  denial  and  other 
letters,  and  maintain  administrative 
records. 


(c)  Records  containing  commercial 
information.  When  the  requested  record 
contains  confidential  commercial 
information  such  as  a  successful 
proposal  that  was  submitted  to  NSF,  the 
NSF  will  normally  contact,  in 
accordance  with  {  612.6  of  this  part,  the 
organization  that  submitted  the  record 
in  order  to  ask  whether  the  submitter 
wished  portions  of  the  records  withheld 
under  any  applicable  exemptions.  (The 
Foundation  protects  from  disclosure 
pending  proposals  or  unsuccessful 
proposals  in  any  case.) 

(d)  Denial  of  request  No  written 
request  for  records  shall  be  denied 
except  by  the  Director  of  the  Office  of 
Legislative  and  Public  Affairs,  the  OfRce 
of  Inspector  General  or  such  other  office 


as  may  be  designated  by  the  Director. 
Notice  of  the  denial  of  a  request  shall 
briefly  set  forth  the  reasons  therefor 
which  shall  be  based  solely  upon  one  or 
more  of  the  exemptions  specified  in 
S  612.8  of  this  part.  Each  notice  of  denial 
shall  set  forth  the  names  and  title  or 
positions  of  each  person  responsible  for 
the  denial  and  shall  inform  the  requester 
of  the  right  to  appeal  as  provided  in 
§  612.3  of  this  part. 


S612J    Records  not  available. 

(a)  •  •  • 

(2)  '  •  • 

(ii)  Negotiating  positions  and 
limitations  involved  in  a  negotiation 
prior  to  the  execution  of  a  contract  or 
the  completion  of  the  action  to  which 
the  negotiating  positions  or  limitations 
were  applicable.  They  may  also  be 
exempt  pursuant  to  other  provisions  of 
this  section. 


S  612.10    Fses  to  IM  ctiarged  ■  general 

(a)  Manual  searches  for  records. 
Whenever  feasible,  NSF  shall  charge  at 
the  salary  rate(8]  (i.e.,  basic  pay  plus  16 
percent)  of  the  employee(s)  making  the 
search.  However,  where  a  homogeneous 
class  of  personnel  is  used  exclusively 
(e.g.,  all  administrative/clerical,  or  all 
professional/executive),  NSF  may 
establish  an  average  rate  for  the  range 
cf  grades  typically  involved.  Thus,  for 
each  one-quarter  hour  after  the  first 
quarter  hour,  for  search  of  a  record  by 
clerical  personnel,  the  charge  is  $2.50. 
For  a  nonroutine,  nonclerical  search  by 
professional  personnel,  for  example, 
where  the  task  of  determining  which 
records  fall  within  a  request  and  search 
requires  professional  or  managerial 
time,  the  charge  is  $7.50  for  each  one 
quarter  hour  spent  in  excess  of  the  first 
quarter  hour. 

(b)  *  •  * 

(c)  *  *  * 

(d)  Duplication  of  records.  NSF  shall 
establish  an  average  agency-wide,  per- 
page  charge  for  paper  copy  reproduction 
of  documents.  This  charge  shall 
represent  the  reasonable  direct  costs  of 
making  such  copies,  taking  into  account 
the  salary  of  the  operators  as  well  as  the 
cost  of  the  reproduction  machinery.  For 
copies  prepared  by  computer,  such  as 
tapes  or  printouts,  NSF  shall  charge  the 
actual  cost,  including  operator  time,  of 
production  of  the  tape  or  printout.  For 
other  methods  of  reproduction  or 
duplication,  NSF  shall  charge  the  actual 
direct  costs  of  producing  the 
document(s).  For  photocopies  of 
documents,  $0.25  per  copy  per  page  will 
be  charged.  In  practice,  if  NSF  estimates 
that  duplication  charges  are  likely  to 


exceed  $25,  it  shall  notify  the  requester 
of  the  estimated  amount  of  fees,  unless 
the  requester  has  indicated  in  advance 
his  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  shall 
offer  a  requester  the  opportunity  to 
confer  with  agency  personnel  with  the 
object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  lower  cost. 


S  612.11    Fees  to  be  cfisrged— categories 
of  re<)uesters> 

•        •        *        •       * 

(a)  Commercial  use  requesters.  When 
a  request  for  documents  for  commercial 
use  is  received,  NSF  shall  assess 
charges  which  recover  the  full  direct 
cost  of  searching  for,  reviewing  for 
release,  and  duplicating  the  records 
sought.  Requesters  must  reasonably 
describe  the  records  sought.  Commercial 
use  requesters  are  not  entitled  to  two 
hours  of  free  search  time  nor  100  free 
pages  of  reproduction  of  documents. 
NSF  may  recover  the  cost  of  searching 
for  and  reviewing  records  even  if  there 
is  ultimately  no  disclosure  of  records 
(see  S  612.12(b)  of  this  part). 

(b)  *  •  • 

(c)  Requesters  who  are 
representatives  of  the  news  media.  NSF 
shall  provide  documents  to  requesters  in 
this  category  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category  a  requester  must  meet  the 
criteria  in  S  612.9(j)  of  this  part  and  his 
request  must  not  be  made  for  a 
commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for 
commercial  use.  Requesters  must 
reasonably  describe  the  records  sought. 


PART  61 3-{  AMENDED] 

1.  The  authority  for  part  613  continues 
to  read: 
Authority:  5  U.S.C.  5528(0- 

2. 45  CFR  part  613  is  amended  by 
revising  §  613.4(c)  as  follows: 

S  613.4    Correction  of  records. 

*        *        *        •        • 

(c)  The  Privacy  Act  Officer  upon  the 
receipt  of  such  a  request  shall  promptly 
confer  with  the  Directorate  or  office 
within  the  NSF  responsible  for  the 
record.  If  the  Privacy  Act  Officer  finds 
that  correction  is  not  warranted  in 
whole  or  in  part,  the  matter  shall  be 
brought  to  the  attention  of  the  Inspector 
General,  if  it  pertains  to  records 
maintained  by  the  Office  of  Inspector 
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General,  or  to  the  attention  of  the 
General  Counsel.  i|  it  pertains  to  other 
records.  If,  after  review  by  the  General 
Counsel  or  by  the  ^spector  General  and 
discussion  with  th9  requester  if  deemed 
helpful,  it  is  determined  that  correction 
as  requested  is  not  warranted,  a  letter 
shall  be  sent  by  th«  Privacy  Act  Officer 
to  the  requester  denying  his  request 
and/or  explaining  what  correction  might 
be  made  if  agreeahue  to  the  requester. 
This  letter  shall  set  forth  the  reasons  for 
the  refusal  to  honor  the  request  for 
correction.  It  shall  also  inform  him  of  his 
right  to  appeal  tbisjdecision  and  include 
a  description  of  thd  appeals  procedure 
set  forth  in  paragr^h  (d)  of  this  section. 
Such  letter  or  notification  that  the 
desired  correction  fvill  be  made  shall 
normally  be  sent  wtthin  30  working  days 
of  the  receipt  of  a  properly  addressed 
request  (or  within  30  working  days  of 
the  time  the  Privacy  Act  Officer 
becomes  aware  that  a  particular 
communication  nolj  addressed  as 
prescribed  above  is  a  request  for 
correction  of  a  record  under  the  Privacy 
Act). 

(FR  Doc  91-22533  FiUd  »-18-gi:  8:45  am] 
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50  CFR  Parts  216  a  nd  247 
[Doctot  Na  910777- 1177] 

Taking  and  Importing  of  Marine 
Mammals;  "Dolphin  Safe"  Tuna 
Lat>eUng 

agency:  National  Marine  Fisheries 
Service  (NKBFS),  NtDAA,  Commerce. 
action:  Interim  rmal  rule  with  request 
for  comments.         I 

summary:  This  rul^implements  the 
Dolphin  Protection  Consumer 
Information  Act  (DPCIA)  by:  (1) 
Identifjring  the  fish  and  fish  products, 
described  by  Harmbnized  Tariff 
Schedule  item  num^r.  subject  to 
importation  requirements  mandated  by 
the  Marine  Mammal  Protection  Act 
(MMPA).  as  amen^d  by  the  DPCIA;  (2) 
specif3ring  the  use  md  contents  of  a  new 
NOAA  form,  Fisheijies  Certificate  of 
Origin,  required  to  Import  into  the 
United  States  certain  fish  and  fish 
products  potentially  harvested  with 
methods  injurious  tp  marine  mammals; 
(3)  requiring  importers  of  certain  fish 
and  fish  products  harvested  by  nations 
that  engage  in  high  seas  large-scale 
driftnet  fishing  to  provide  certification 


by  a  responsible  government  official  of 
the  harvesting  nation  that  the  items  to 
be  imported  were  not  harvested  with 
large-scale  driftnets  in  certain  areas  of 
the  high  seas;  and  (4)  regulating  the  use 
of  labels  suggesting  that  tuna  products 
are  "dolphin  safe." 

DATES:  This  interim  final  rule  is  effective 
September  19, 1991,  except 
SS  216.24(e)(3)  and  247.4.  both  of  which 
contain  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act  and  which  are  not 
effective  until  approved  by  the  Office  of 
Management  and  Budget  (OMB).  Notice 
of  the  effective  dates  for  §5  216.24(e)(3) 
and  247.4  will  be  published  in  the 
Federal  Register. 

Comments  are  invited  and  must  be 
received  on  or  before  January  1, 1992. 
ADDRESSES:  Comments  should  be 
mailed  to,  and  the  Regulatory  Impact 
Review  may  be  obtained  from.  E.C. 
FuUerton.  Director,  Southwest  Region, 
National  Marine  Fisheries  Service.  300 
South  Ferry  Stireet,  Terminal  island,  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT 
E.C  Fullerton.  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  213-514-6196. 
SUPPLEMENTARY  INFORMATION:  In  the 
eastern  tropical  Pacific  Ocean  (FTP), 
schools  of  yellowfm  tuna  frequently 
swim  beneath  schools  of  dolphin.  Some 
commercial  fishing  operations  use  this 
relationship  to  harvest  yellowfm  tuna  by 
encircling  dolphin  with  purse  seine  nets; 
in  the  process,  dolphin  often  become 
entangled  in  the  nets  and  die  or  are 
injured  In  other  parts  of  the  world, 
large-scale  driftnets  are  deployed  to 
harvest  tuna,  salmon,  squid,  and  other 
species.  Large-scale  driftnet  fishing 
means  using  a  gillnet  composed  of  a 
panel  or  panels  of  webbing,  or  a  series 
of  such  gillnets,  with  a  total  length  of  2.5 
kilometers  (km)  or  more,  which  is  placed 
in  the  water  and  allowed  to  drift  with 
the  currents  and  winds  for  the  purpose 
of  entangling  fish  in  the  webbing.  In 
addition  to  capturing  the  target  species, 
these  nets  indiscriminately  entangle 
other  species  of  fish,  as  well  as  birds 
and  marine  mammals,  resulting  in  death 
and  injury. 

In  the  ETP,  U.S.  tuna  vessels  are 
currently  required  to  carry  NMFS 
observers  on  fishing  trips  to  document 
fishing  operations  and  to  report  dolphin 
mortalities,  which  are  limited  by  annua! 
quota.  The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator)  has  determined  that 
purse  seine  vessels  of  400  short  tons 
(362.9  metric  tons)  carrying  capacity  or 
greater  are,  for  purposes  of  the  MMPA 
and  its  implementing  regulations,  the 


only  type  of  purse  seine  vessels  that  are 
capable  of  deploying  their  nets  on  or  to 
encircle  dolphin.  All  references  in  this 
rule  to  purse  seine  vessels  concern  only 
this  type  of  vessel.  Foreign  tuna  purse 
seine  vessels  carry  Inter-American 
Tropical  Tuna  Commission  (lATTC) 
observers  during  trips  in  the  ETP  to 
monitor  fishing  operations  and  dolphin 
mortalities.  Information  from  the 
observer  logs  is  used  by  the 
participating  nations  to  ensure  that  their 
fieets  comply  with  apphcable  regulatory 
programs,  and  to  document  that  their 
fleet  mortality  rates  are  comparable  to 
the  U.S.  fleet's  mortality  rates.  Such 
data  are  needed  for  importation  of 
yellowfin  tuna  and  tuna  products  into 
the  United  States.  In  order  to  import 
their  fish  into  the  United  States,  certain 
nations  have  adopted  laws  prohibiting 
intentional  purse  seine  settings  on 
dolphin  and  requiring  lATTC  observers 
on  all  fishing  trips  in  the  ETP  (currently. 
Panama  and  Ecuador). 

Various  living  marine  resources  of 
interest  to  the  United  States,  some  of 
which  are  already  listed  among  the 
world's  threatened  and  endangered 
species,  are  killed  in  the  large-scale 
driftnet  fisheries  either  as  target  species 
or  incidentally.  The  United  States  is  a 
primary  sponsor  of  United  Nations 
General  Assembly  Resolution  44/225, 
which  recommends  (1)  a  moratorium  on 
all  large-scale,  pelagic  drifmet  fishing  by 
June  30, 1992.  and  (2)  immediate  action 
to  encourage  cessation  of  large-scale 
pelagic  driftnet  fishing  in  the  South 
Pacific  region  by  July  1, 1991. 

On  November  28, 1990,  the  President 
signed  into  law  the  Fishery 
Conservation  Amendments  of  1990  (Pub. 
L  101-627, 104  Stat.  4436).  Title  IX  of  the 
Amendments,  called  the  Dolphin 
Protection  Consumer  Information  Act 
(DPCIA):  (1)  Regulates  the  use  of  labels 
suggesting  that  tuna  is  "dolphin  safe," 
defining  misuse  of  such  labels  as  an 
unfair  or  deceptive  trade  practice;  (2) 
amends  the  MMPA  to  require 
documentation  regarding  the  use  of 
large-scale  driftnets  for  the  importation 
of  certain  fish  products;  and  (3) 
authorizes  civil  penalties  for  knowing 
and  willful  false  statements  that  are 
submitted  to  document  the  authenticity 
of  "dolphin  safe"  labels  on  tuna 
products.  This  rule  is  intended  to 
implement  the  DPCIA. 

Fish  and  Fish  Products  Subject  to  this 
Rule 

At  50  CFR  216.24(eK2)(i)  was  a  list  of 
U.S.  Harmonized  Tariff  Schedule  item 
numbers  (HTS  numbers)  that  described 
various  types  of  yellowfm  tuna  and  tuna 
products.  NMFS  has  modified  this  list  to 


IMI 
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reflect  those  imported  products  now 
known  to  be  harvested  with  purse 
seines  in  the  ETP.  All  forms  of  fresh 
tuna  have  been  removed  from  the  list. 
Fresh  tuna  is  not  imported  from  the  ETP 
purse  seine  fishery  or  the  large-scale 
driftnet  fishery.  These  are  distant-water 
fisheries,  which  are  unable  to  provide 
fresh,  high  quality  products  to  the  fresh- 
fish  market.  NMFS  has  determined  from 
a  review  of  Yellowfin  Certificates  of 
Origin  that  fresh  tuna  enters  the  United 
States  in  small  quantities,  by  air 
shipment,  from  coastal  artisanal  longhne 
fisheries. 

At  50  CFR  216.24(e){2)(ii).  NMFS  has 
added  a  list  of  tuna  and  tuna  products 
exported  to  the  United  States  and 
known  to  be  harvested  with  large-scale 
driftnets  on  the  high  seas.  In  particular, 
frozen  and  canned  forms  of  albacore 
tuna  and  bluefin  tuna  have  been  added. 

The  procedure  in  50  CFR 
216.24{e)(2)(i){C),  under  which  the 
Director.  Southwest  Region,  NMFS,  had 
been  authorized  to  exempt  certain  types 
of  canned  tuna  from  the  import 
restrictions  if  marked  "other  than 
yellowfin  tuna"  is  eliminated  by  this 
interim  final  rule.  This  exemption  is  no 
longer  appropriate  because,  under  this 
regulation,  tuna  other  than  yellowfin 
may  be  subject  to  import  restrictions  if  it 
is  of  a  type  potentially  caught  in  large- 
scale  driftnets. 

In  addition  to  the  HTS  numbers  for 
tuna  and  tuna  products  discussed  above, 
certain  other  fish  and  fish  products  are 
known  to  be  taken  with  large-scale 
driftnets.  The  HTS  numbers  that  appear 
in  50  CFR  2ie.24(e)(2)(iii)  include  those 
for  species  of  fish  and  squid  known  to 
be  taken  in  large-scale  driftnets  and 
exported  to  the  United  States.  The 
species  list  of  fish  and  squid  was 
obtained  from  observer  records 
compiled  aboard  Japanese,  Korean,  and 
Taiwanese  Ifirge-scale  driftnet  vessels. 
A  series  of  codes  for  "marine  fish, 
unspecified,"  also  has  been  added  to 
cover  certain  product  forms  of  shark  and 
marlin  and  other  species  of  billfish  that 
are  known  to  be  harvested  with  large- 
scale  driftnet  and  exported  to  the  United 
States  from  driftnetting  nations.  The 
HTS  numbers  for  halibut,  previously 
included  in  50  CFR  216.24(e)(2)(ii).  have 
been  removed,  because  halibut  are  not 
harvested  in  large-scale  driftnets.  HTS 
numbers  for  fresh  and  chilled  fish  are 
not  included  because,  when  imported, 
these  products  are  not  derived  from  fish 
caught  by  driftnet.  Although  this  list  is 
thought  to  be  complete,  NMFS  wiU 
monitor  all  incoming  shipments  of  fish 
and  will  add  appropriate  HTS  numbers 
upon  determining  that  additional  ETP 
purse  seine  or  large-scale  driftnet 


Eroducts  that  have  not  been  induded 
ere  are  entering  the  United  States. 
References  in  this  rule  to  fish,  products, 
or  HTS  items  subject  to  this  rule  mean 
fish  or  products  described  by  the  HTS 
numbers  in  50  CFR  2ie.24(e)(2)  (i),  (ii). 
and  (iii). 

Fisheries  Certificates  of  Origin 

Under  current  regulations.  NMFS 
requires  a  "Yellowfin  Tuna  Certificate 
of  Origin"  {Standard  Form  370-1)  for 
imports  of  most  types  of  yellowfin  tuna. 
This  certificate,  signed  by  the  vessel 
captain,  owner's  representative,  cannery 
representative,  or  an  official  of  the 
harvesting  nation,  accompanies  each 
shipment  of  yellowfin  to  the  United 
States,  and  allows  the  U.S.  Customs 
Service  to  identify  and  prohibit  entry  of 
yellowfm  tuna  and  tuna  products  that 
are  not  in  compliance  with  U.S. 
regulations. 

The  "Yellowfin  Tuna  Certificate  of 
Origin"  has  been  modiHed  by  this  rule  to 
become  a  "Fisheries  Certificate  of 
Origin"  (NOAA  Form  370)  (Certificate). 
A  Certificate  must  accompany  all 
imported  shipments  of  an  item  with  an 
HTS  number  for  (1)  Tuna  subject  to  this 
rule,  and  (2)  fish,  other  than  tuna, 
subject  to  this  rule,  if  harvested  with  or 
imported  from  a  large-scale  driftnet 
nation.  The  newly  revised  forms  identify 
the  type  and  quantity  of  fish,  the 
importer  and  exporter,  the  method  of 
harvest  (longline,  purse  seine,  large- 
scale  driftnet,  other  type  of  gillnet,  etc.). 
the  ocean  area  of  harvest,  the  dates  that 
the  fishing  trip  began  and  ended,  and 
the  flag  of  the  harvesting  vessel.  The 
first  exporter  of  the  shipment  must 
certify  the  accuracy  of  the  information 
provided  on  the  Certificate.  For 
purposes  of  the  exporter's  certification, 
the  first  exporter  is  considered  the 
person  or  company  that  fust  exported 
the  shipment,  or,  in  the  case  of 
Certificates  used  to  authenticate  a 
"dolphin  safe"  label  on  shipments 
originating  in  the  United  States,  the  first 
seller  of  the  product 

For  each  fish  or  fish  products 
harvested  by  a  vessel  of  a  nation 
identified  as  using  large-scale  driftnets. 
a  responsible  government  official  of  the 
harvesting  nation  must  certify  that  the 
shipment  was  not  harvested  with  large- 
scale  driftnet.  This  certification  may  be 
provided  either  on  a  designated  section 
of  the  Certificate  itself  or  by  separate 
attachment. 

For  tuna  products  using  a  "dolphin 
safe"  label,  each  exporter,  importer,  and 
processor  of  the  product  is  required  to 
endorse  the  Certificate,  acknowledging 
that  the  observer  and  captain's 
certificates,  as  well  as  the  Certificate 
itself,  accurately  describe  the 


accompanying  shipment  Certain 
additional  documents  that  are  required 
for  tuna  products  with  labels  suggesting 
"dolphin  safe"  (e.g..  observer  "dolphin 
safe"  certification,  skipper  "dolphin 
safe"  certification,  etc.)  can  be  noted  on 
and  attached  to  the  Certificate. 

The  Fisheries  Certificate  of  Origin 
supersedes  the  Yellowfin  Certificate  of 
Origin.  The  current  requirement  for  the 
Yellowfin  Certificate  of  Origin  is  well 
known  throughout  the  domestic  and 
international  industry.  It  is  anticipated 
that  this  modification  in  the 
documentation  requirements  will  place 
very  little  additional  burden  on 
exporters  and  importers. 

Labeling  Requirements  For  Tuna 
Products 

On  April  12, 1990,  the  three  major  U.S. 
tuna  canners  announced  they  would  no 
longer  purchase  tuna  caught  in 
association  with  marine  mammals,  and 
began  placing  "dolphin  safe"  logos  on 
their  labels.  At  the  request  of  the  U.S. 
canners,  NMFS  and  lATTC  agreed  to 
provide  certificates  or  other 
documentation  from  observer  records  to 
confirm  that  tuna  caught  during 
particular  trips  were  not  intentionally 
taken  in  association  with  dolphin.  Under 
this  voluntary  certification  procedure, 
the  only  ETP  tuna  sold  on  the  U.S. 
market  is  tuna  harvested  during  trips 
monitored  by  official  observers. 
Although  purse-seine-caught  yellowfin 
tuna  from  the  ETP  could  be  adequately 
documented,  there  is  no  system  in  place 
to  provide  observer  certificates  for  the 
driftnet  fleet 

The  DPCIA  provides  a  standard 
definition  for  "dolphin  safe,"  defines  as 
unlawful  the  misuse  of  labels  suggesting 
a  product  is  "dolphin  safe,"  and 
provides  specific  penalties  for  making 
false  statements  or  endorsements  used 
to  authenticate  a  "dolphin  safe"  label 
The  DPCIA  prohibits,  as  a  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act  (FTCA).  any  producer, 
importer,  exporter,  distributor,  or  seller 
of  any  tuna  product  exported  from  or 
offered  for  sale  in  the  United  States 
from  including  on  the  label  any  term  or 
symbol  such  as  "dolphin  safe,"  that 
claims  or  suggests  that  a  tuna  product 
was  harvested  in  a  manner  not  harmful 
to  dolphins,  except  under  certain 
specifically  delineated  circumstances. 
Specifically,  use  of  a  label  connoting 
"dolphin  safe"  is  considered  a  violation 
of  the  FTCA  if  affixed  to  a  tuna  product 
harvested:  (1)  Anywhere  on  the  high 
seas  by  a  vessel  that  uses  driftnets,  or 
(2)  in  die  ETP,  if  there  is  no 
accompanying  documentation,  signed  by 
the  vessel  captain,  an  observer,  all 
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exporters,  all  importers,  and  all 
processors,  certifying  that  no  purse 
seine  nets  were  injtentionally  deployed 
on  dolphins  during  the  Hshing  trip  on 
which  the  tuna  ware  harvested.  Section 
S  of  the  FTCA,  declares  unlawful 
"(u)nfair  methods lof  competition  in  or 
affecting  commerce,  and  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commer(e"(15  U.S.C.  45(a)(1)) 
and  provides  enfo  rcement  mechanisms 
to  ensure  complia  ice. 

These  labeling  nequirements  will 
apply  only  to  labels,  written  or  graphic, 
affixed  to  tuna  "ptoducts."  Tuna 
products  are  defined  as  processed  food 
items,  intended  fof  human  or  animal 
consumption,  soldi  on  the  retail  market, 
and  containing  fisb  or  fish  products 
subject  to  this  rul^.  These  requirements 
apply  to  perishable 
helf  life  of  less  than  3 


specifically  do  no 
food  items  with  a 
days. 

The  purpose  of 
rules  is  to  assist  c 


ese  new  labeling 
nsumers  who  would 
like  to  know  if  the]  tuna  products  they 
purchase  are  accurately  labeled.  The 
public  can  be  assi  red  that  a  product  is 
accurately  labeleq  "dolphin  safe"  only  if 
a  system  is  established  to  chronicle  the 
source  of  all  tuna  products.  First,  there 
rtification  that  the 
ested  in  a  manner 
s.  Second,  a  tracking 
ablished  to  ensure 


must  be  reliable  o 
tuna  were  not  ha 
harmful  to  dolphi 
system  must  be  e; 


that  product  integrity  is  maintained  after 


it  leaves  the  Tishi 
processing.  Third, 
must  be  strictly  m 
There  are  seven 
mechanisms  requ 
Drug  Administrati| 
for  tracking  prod 
canned  products 


vessel  for 
abeling  standards 
intained. 

existing 
ed  by  U.S.  Food  and 
n  (FDA)  regulations 
ts,  particularly 
o  their  source.  This  is 


done  to  monitor  pfoduct  quality  and 
safety,  as  well  as  to  ensure  that  the 
product  truly  is  what  it  is  claimed  to  be. 
In  order  to  minimike  the  expenses  of  the 
Federal  Govemmant,  NMFS  is  relying  to 
the  maximum  extant  possible  on  the 
existing  tracking  ^stem.  However,  the 
existing  system  w|ll  not  satisfy  entirely 
the  new  requiremants  imposed  by  the 
DPCIA,  which  mafidates  that  certain 
any  labeled  tuna 

additional 
uirements  are  being 
bed  below, 
cessed  tuna  labeled 
e  product  is 
ign  nation,  the 
e  of  Origin,  in  lieu  of 
accompanying  the|  product  until  it  is 
offered  for  sale  orj export  from  the 
United  States,  ma  i  be  collected  by  the 
U.S.  Customs  Sen  ice,  and  will 
subsequently  be  spnt  to  NMFS.  If  the 
product  is  proces^d  in  the  United 
States,  the  procesiior  may  endorse  and 


documents  accomi 
products.  Therefo 
documentation  re 
imposed,  as  desci 
In  the  case  of  p: 
"dolphin  safe,"  if 
processed  in  a  foi 
Fisheries  Certific. 
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forward  the  Certificate  to  NMFS, 
assuming  all  required  endorsements 
have  been  made.  If  the  product  is 
exported  from  the  United  States,  the 
Certificate  may  be  submitted  to  NMFS 
or  to  the  U.S.  Customs  Service  at  the 
time  of  export. 

The  documentation  sent  to  NMFS  will 
be  reviewed  and  entered  into  a 
database,  and  the  Certificate  and  other 
documents  will  be  archived.  The 
database  will  be  used  to  monitor 
vessels,  catches  by  quantity  and  area, 
and  to  compare  the  listed  carrying 
capacity  of  the  vessel  with  the  quantity 
claimed  on  the  Certificate. 

Tuna  destined  for  consumption  in  the 
United  States  is  processed  in  the  United 
States,  Puerto  Rico,  American  Samoa, 
and  throughout  the  world.  Many 
processors  have  already  established 
certification  procedures  to  ensure  that 
tuna  products  destined  for  the  U.S. 
market  are  "dolphin  safe."  These 
procedures  however,  vary  from 
processor  to  processor. 

Generally,  fresh  or  frozen  tuna  that 
are  unloaded  from  a  fishing  vessel  or 
transport  vessel  are  identified  by  "lot" 
according  to  the  order  in  which  they  are 
removed  from  the  wells  of  the  vessel. 
"Dolphin  safe"  lots  are  accompanied  by 
copies  of  the  "dolphin  safe" 
certification.  All  lots  are  accompanied 
by  shipping  documentation  that  allows 
the  processor  to  determine  the  date  the 
lot  was  unloaded  from  the  harvesting 
vessel,  the  name  of  the  vessel,  and  the 
quantity  and  species. 
-  At  the  cannery,  processors  keep  the 
"dolphin  safe"  tuna  separate  from  any 
tuna  that  is  not  "dolphin  safe."  Very 
complete  and  accurate  records  on 
processing  and  labeling  of  tuna  are 
required  by  the  FDA  pursuant  to  parts 
101  and  108,  and  S§  113.100  and  161.91 
of  title  21  CFR.  Each  lot  of  fish  (there 
may  be  several  lots  from  the  same 
vessel)  is  labeled,  stored,  and  processed 
separately.  Records  are  maintained  by 
each  shift  supervisor  to  record  the 
specific  lots  of  fish  that  are  processed 
on  each  processing  line.  Although 
different  lots  of  fish  may  be  combined  at 
the  canning  stage,  the  required  records 
must  indicate  which  lots  of  tuna  are 
combined  under  the  same  can  codes. 
These  records  include  such  information 
as  product,  code  number,  date  of 
processing,  processing  system  number, 
size  of  container,  number  of  containers 
per  coding  interval,  and  other 
appropriate  data.  The  records  must  be 
kept  for  3  years  after  processing. 

Can  codes  are  stamped  onto  every 
can  of  tuna  (either  embossed  into  the 
metal  lid  or  stamped  with  indelible  ink) 
during  processing,  to  allow  the 
manufacturer  to  e^ect  a  recall  of  any 


product,  as  required  by  21  CFR  113.60(c). 
Although  these  codes  are  different  for 
each  manufacturer,  all  contain 
essentially  the  same  information  to  meet 
the  requirement  of  the  above  regulation: 
The  plant  or  location  of  processing;  the 
product  contained  therein;  the  year, 
month  and  day  it  was  processed;  the 
"packing  line"  in  the  factory;  and  the 
period  or  shift  that  it  was  processed. 
Codes  are  limited  to  specific  intervals  of 
time  during  processing,  not  to  exceed  a 
period  of  more  than  one  personnel  shift. 
In  addition,  the  can  code  often  contains 
information  about  the  type  of  pack 
(solid,  flake,  etc.),  the  type  of  meat 
(white,  light,  etc.),  the  species  and 
whether  it  is  "dolphin  safe"  or  not,  and 
other  information,  such  as  can  size  and 
packing  medium  (oil,  water,  etc.).  Using 
the  can  code  from  a  can  of  tuna  in  the 
supermarket,  it  is  possible  to  track  back 
through  the  processing  system  to 
determine  not  only  the  date  on  which  it 
was  processed,  but  also  the  shift. 

Each  shift  is  required  by  21  CFR 
113.100  to  complete  a  packing  report  for 
each  lot  of  fish  that  is  processed.  Again, 
there  are  specific  requirements  for  the 
packing  report,  relating  to  the 
procedures  used  as  the  fish  is  processed, 
but  the  most  important  item  for  use  in 
tracking  the  source  of  the  tuna  is  the  lot 
number  of  the  fish.  From  the  lot  number 
it  is  possible  to  determine  the  invoice  or 
purchase  documentation,  the  date  the 
tuna  was  delivered  to  the  dock  and  the 
vessel  from  which  the  tuna  was 
unloaded.  Observer  certificates  and  the 
Certificate  of  Origin  can  be  reviewed  to 
determine  where  and  how  the  tuna  was 
harvested,  and  if  it  is  indeed  "dolphin 
safe." 

To  summarize  the  paper  trail:  The  can 
code  links  the  tuna  to  a  processing  line, 
date,  and  time;  the  packing  and 
processing  reports  required  by  the  FDA 
link  the  tuna  to  a  lot  number;  and  the  lot 
number  links  the  tuna  to  a  delivered 
shipment  from  a  vessel,  a  Fisheries 
Certificate  of  Origin,  observer  and 
captain's  certificate,  and  invoice. 

In  an  effort  to  determine  the  efficiency 
of  this  tracking  system,  NMFS  asked  a 
U.S.  canner  voluntarily  to  provide 
documentation  for  randomly  chosen  can 
codes,  all  from  cans  labeled  "dolphin 
safe."  One  can  code  was  for  tuna  that 
was  caught  and  processed  in  a  foreign 
country,  then  canned  in  the  United 
States.  Two  other  can  codes  were  for 
tuna  that  was  canned  in  foreign 
countries  for  import  to  the  United  States. 
In  all  three  cases,  NMFS  was  able  to 
trace  the  product  in  the  can  back 
through  the  processing  system  to  the 
fishing  vessel  that  harvested  the  tuna.  In 
all  cases,  "dolphin  safe"  certification  as 
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required  by  the  company  accompanied 
the  shipment,  and  the  "paper  trail" 
leading  to  the  source  of  the  canned 
product  was  provided. 

The  FDA  requirements  and 
regulations  already  impose  strict  control 
on  tracking  of  processed  fish  to  its 
source.  However,  this  rule  provides  the 
authority  for  the  Assistant 
Administrator  or  any  designated  ofTicer 
of  the  Secretary  to  request,  at  any  time 
and  in  writing,  any  exporter,  importer, 
processor,  distributor  or  seller  of  any 
tuna  product  labeled  as  "dolphin  safe" 
to  produce,  within  a  specified  time 
period,  documentary  evidence 
concerning  the  origin  of  any  such  tuna 
product  that  is  offered  for  sale  or 
intended  for  export 

To  ensure  compliance  with  this  rule, 
NMFS  enforcement  officers  will  conduct 
occasional,  unscheduled  spot  checks  at 
processing  or  distribution  centers  and  at 
the  time  of  export  from  the  United 
States.  These  spot  checks  will  require 
the  processor  or  exporter  to  provide  the 
documentation  required  by  this  rule  for 
dolphin  safe  tuna  to  be  sold  or  exported 
from  the  United  States.  If  any  violations 
are  noted  as  a  result  of  the  spot  checks, 
referrals  will  be  made  to  NMFS,  the  U.S. 
Customs  Service,  the  FTC  and/or  the 
FDA  for  possible  enforcement  action. 

Any  person  who  knowingly  and 
willfully  makes  a  statement  or 
endorsement  required  by  50  CFR  247.4 
that  is  false  may  be  subject  to  a  civil 
penalty  of  up  to  $100,000.  The 
statements  and  endorsements  required 
by  section  247.4  are:  The  observer 
certification,  the  captain's  certification, 
endorsements  by  all  processors, 
endorsements  by  all  importers,  and 
endorsements  by  all  exporters.  Other 
U.S.  laws  and  regulations  also  apply  to 
the  production,  import,  export, 
distribution,  sale,  and  labeling  of  tuna  or 
other  fish  products  offered  for  sale  in  or 
exported  from  the  United  States.  Such 
laws  include,  but  are  not  limited  to:  the 
FTCA,  the  Pure  Food  and  Drug  Act  and 
U.S.  Customs  laws. 

Large-scale  Driftnet  Nations 

The  Assistant  Administrator  has 
determined  that  large-scale  driftnets  are 
used  on  the  high  seas  by  vessels  of: 
Korea,  Japan.  Taiwan  (Republic  of 
China),  and  France.  In  this  rule  these 
nations  are  referred  to  as  "driftnet 
nations."  This  determination  was  made 
using  information  contained  in 
diplomatic  communications  and  in  a 
"Report  of  the  Workship  on  Mortality  of 
Cetaceans  in  Passive  Fishing  Nets  and 
Traps"  (in  press)  convened  by  the 
Scientific  Committee  of  the  International 
Whaling  Commission  at  the  Southwest 
Fisheries  Science  Center.  NMFS,  La 


Jolla,  California,  October  22-25. 1990. 
The  workshop  was  a  contribution  to  the 
United  Nations  deliberations  on  the 
impacts  of  driftnetting.  In  the  future,  if 
the  Assistant  Administrator  determines 
that  any  other  nation  is  a  driftnet  nation, 
such  a  determination  shall  be  published 
in  the  Federal  Register. 

Driftnet  nations  may  request  a  finding 
that  its  vessels  no  longer  engage  in 
large-scale  driftnet  fishing  on  the  high 
seas.  To  initiate  such  a  finding,  a 
responsible  government  official  of  a 
driftnet  nation  must  certify  to  NMFS 
that  none  of  the  nation's  vessels  engage 
in  such  fishing  practices.  Upon  receipt  of 
the  certification,  the  Assistant 
Administrator  may  make  a  finding  and 
publish  the  determination  in  the  Federal 
Register. 

New  Requirements  for  Importation  of 
Fish  Products 

In  order  to  clarify  the  MMPA  embargo 
on  foreign  fish  products  caught  with 
technology  resulting  in  an  unacceptably 
high  Incidence  of  marine  mammal 
deaths  or  injuries,  the  DPCIA  requires 
that  each  driftnet  nation  certify  that 
imported  fish  and  fish  products 
harvested  by  vessels  of  that  nation  or 
exported  by  that  nation  were  not  caught 
with  large-scale  driftnets  on  the  high 
seas.  Imported  tuna  and  tuna  products 
subject  to  this  rule  harvested  after  July 
1, 1991,  must  be  accompanied  by 
documentation  certifying  the  harvest 
was  not  conducted  with  large-scale 
driftnets  anywhere  on  the  lidgh  seas.  For 
imported  non-tuna  fish  or  fish  products 
subject  to  this  rule  harvested  after  July 
1, 1991,  the  documentation  must  certify 
the  harvest  was  not  conducted  using 
large-scale  driftnets  in  the  South  Pacific 
Ocean.  South  Pacific  Ocean  is  defined 
as  that  part  of  the  Pacific  Ocean  south 
of  the  equator.  For  harvests  after  July  1, 
1992.  the  distinction,  for  certification 
purposes,  between  tuna  and  non-tuna 
will  be  dropped,  i.e.,  documents 
accompanying  imported  fish  and  fish 
products  subject  to  this  rule,  including 
tuna,  must  show  the  harvest  was  not 
conducted  with  large-scale  driftnets 
anywhere  on  the  high  seas. 

Tlie  required  certification  may  be 
accomplished  by  having  a  responsible 
government  official  of  the  harvesting 
nation  sign  the  appropriate  block  on  the 
Fisheries  Certificate  of  Origin,  or  by 
providing  a  similar  statement  on  a 
separate  piece  of  paper,  attached  to  a 
completed  Certificate. 

The  submission  of  a  Fisheries 
Certificate  of  Origin  will  be  required  at 
the  time  of  Importation  for  all  HTS  tuna 
items  subject  to  this  rule  and  for  all  HTS 
items  subject  to  this  rule  other  than  tuna 
if  harvested  by  or  exported  from  a 


driftnet  nation.  This  requirement  means 
that  Fisheries  Certificate  of  Origin  forms 
should  be  available  for  endorsement  by 
exporters,  importers,  and  processors 
within  those  nations  who  wish  to  enter 
their  non-driftnet  harvested  fish  and  fish 
products  into  the  United  States  without 
unnecessary  detainment  of  their 
shipments. 

A  copy  of  the  original  invoice  or  other 
appropriate  purchase  documentation 
must  also  accompany  all  shipments  of 
fish  described  by  the  Fisheries 
Certificate  of  Origin,  or  be  available 
upon  request  by  NMFS  within  30  days  of 
a  request  for  the  Invoice.  The  purpose  of 
this  is  to  verify  the  accuracy  of  the 
information  contained  on  the  Fisheries 
Certificate  of  Origin  and  accompanying 
documentation. 

Preparation  and  Background  of  this  Rule 

Significant  effort  was  made  by  NMFS 
to  gain  a  familiarity  with  regulations 
governing  the  importation,  processing, 
and  labeling  of  seafood  as  conducted  by 
other  agencies  of  the  U.S.  Government 
and  subsequently  to  develop  a  workable 
procedure  for  tracking  tuna  labeled 
"dolphin  safe."  This  effort  involved 
meetings  with  the  Food  and  Drug 
Administration,  the  Federal  Trade 
Commission,  and  the  U.S.  Customs 
Service.  Following  these  meetings,  a 
draft  rule  was  prepared  that  outlined  the 
procedures  established  in  this  interim 
final  rule.  The  first  draft  was  prepared 
at  the  end  of  February  1991  and  supplied 
to  all  interested  Federal  agencies.  Aiter 
receiving  and  carefully  considering 
comments  bom  these  agencies,  a  second 
draft  was  prepared  and  supplied  to  the 
major  U.S.  tuna  canners.  interested 
environmental  groups  (including  the 
Dolphin  Coalition,  representing 
approximately  nine  environmental 
organizations),  the  Marine  Mammal 
Commission,  and  the  above-named 
Federal  agencies. 

A  workshop  to  discuss  the  second 
draft  was  held  in  Silver  Spring, 
Maryland,  on  March  28, 1991,  which  was 
attended  by  all  of  the  recipients  of  the 
draft  regulations  and  several  other 
interested  parties.  At  the  workshop,  a 
variety  of  oral  and  written  comments 
were  offered  concerning  the  second 
draft.  All  comments  were  considered  in 
preparing  a  third  draft  of  the  rule,  which 
was  again  supplied  to  industry 
representatives,  members  of  the 
environmental  communify,  and  other 
interested  parties.  Comments  received 
on  the  third  draft  were  considered,  and 
several  suggestions  were  incorporated 
into  Interim  final  rule.  Therefore, 
appropriate  steps  to  obtain  the  views  of 
interested  persons  have  been  taken  and 
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have  been  instrun  lental  in  formulating 
this  regulation. 

This  rule  impleiients  the  DPCIA. 
which  became  law  on  November  28, 
1990.  This  law  reflects  the  policy  of  the 
U.S.  Government  to  ameliorate  a  world- 
wide environmental  crisis  in  which 
marine  mammals  and  other  marine  life 
are  being  killed  each  year  by 
commercial  fishing  technology,  such  as 
large-scale  driftndts  and  purse  seine 
nets  set  on  dolphih.  The  U.S.  Congress 
considered  this  si  uation  so  urgent  that 
it  directed  the  Sec  retary  of  Commerce  to 
issue  these  regula  tions  not  later  than  6 
months  after  enacjtment.  To  achieve  the 
goals  set  by  Congress,  i.e.,  to  eliminate 
as  soon  as  practicable  the  incidental 
killing  of  dolphin  i  ind  the  wasteful 
taking  of  untarget  >d  marine  life,  this  rule 
is  being  issued  as  an  interim  final  rule 
with  a  request  foricomments. 

Classification       I 

Because  they  inn^olve  a  foreign  aff'airs 
function  of  the  U.$.,  the  provisions  in 
this  rule  revising  $0  CFR  216.24  are  not 
subject  to  the  not|ce-and-comment 
requirements  of  tl  e  Administrative 
Procedure  Act  pui  suant  to  section 
553(a)(1)  of  that  A  ct.  The  DPCIA  and 
this  rule  are  intended  to  implement 
United  Nations  General  Assembly 
Resolution  44/225L  which  calls  upon  the 
world  community  to  cease  large-scale 
driftnet  fishing  in  the  South  Pacific 
region  by  July  1, 1 991,  to  cease 
expansion  of  larg^-scale  driftnet  fishing 
in  the  rest  of  the  world  immediately,  and 
to  cease  large-scale  driftnet  fishing 
throughout  the  wdrld  by  June  30, 1992.  In 
furtherance  of  thejse  goals,  the  United 
States  recently  prohibited  the  use  of 
large-scale  driftnet  fishing  by  persons 
under  U.S.  jurisdiction  (section 
307(1)(M)  of  the  Magnuson  Fishery 
Conservation  ana  Management  Act,  16 
U.S.C.  1857).  The  DPCIA  restricts 
international  commerce  in  large-scale 
driftnet  products  through  U.S.  ports. 
These  restrictions,  implemented  by 
revisions  to  {  216124,  reflect  the  policy  of 
the  United  States  to  discourage  large- 
scale  driftnet  fishing  by  other  nations. 

The  provisions  of  this  rule  that  add  a 
new  part  247  to  tiile  50  CFR,  while  not 
directly  involvina  a  foreign  affairs 
function  of  the  United  States,  are  also 
being  published  ajs  an  interim  final  rule. 
NMFS  has  concluded  that  there  is  good 
cause  to  issue  this  entire  rule  as  an 
interim  final  ruleJbecause  it  would  be 
impracticable  an^  contrary  to  the  public 
interest  to  allow  Idditional  time  for 
advance  notice  and  comment  or  a 
delayed  effectivefiess  period,  and  also 
because  NMFS  h^s  made  considerable 
efforts  to  obtain  and  consider  the  views 
of  interested  part  es.  The  intent  of 


Congress  is  to  facilitate  the  ability  of 
consumers  to  limit  the  damage  done  to 
dolphin  in  the  commercial  tuna  industry 
as  soon  as  possible  by  indicating  that 
regulations  should  be  issued  by  May  27, 
1991.  Furthermore,  a  comment  period  is 
provided  by  this  interim  final  rule.  The 
efforts  expended  by  NMFS  in 
preparation  of  this  rule  and  the  intent  of 
the  DPCIA  are  discussed  above,  under 
"Preparation  and  Background  of  this 
Rule." 

Comments  on  the  interim  regulations 
will  be  considered  if  received  before 
January  1, 1992.  The  extended  comment 
period  will  allow  all  interested  parties  to 
become  acquainted  with  the 
requirements  and  procedures  of  the  rule. 
If  prior  to  the  end  of  the  comment 
period,  NMFS  is  made  aware  of 
significant  problems  in  the 
administration  of  the  provisions  of  this 
rule,  another  interim  final  rule  may  be 
issued  to  address  the  problems,  prior  to 
issuance  of  a  final  rule. 

Since  notice  and  an  opportunity  for 
comment  is  not  required  by  law  to  be 
given  for  this  rule  preparation  of  a 
regulatory  flexibility  analysis  is  not 
required  by  the  Regulatory  Flexibility 
Act  and  none  was  prepared. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  section 
5.c.(3)  of  NOAA  Directive  02-10. 

The  Assistant  Administrator  has 
determined  that  this  rule  is  not  a 
"major"  rule  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  The  annual  effect  on  the  U.S. 
economy  is  expected  to  be  substantially 
less  than  $100  million.  No  significant 
adverse  impacts  are  anticipated  on 
competition,  employment,  investments, 
productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises.  Major  processors  and 
importers  are  expected  to  seek  sources 
of  tuna  and  other  fish  products  that  are 
not  caught  with  large-scale  driftnets  and 
that  are  labeled  in  conformance  with  the 
requirements  of  this  rule.  Therefore,  no 
loss  of  imports  is  expected.  Furthermore, 
any  new  paperwork  burden  resulting 
from  the  requirement  to  submit  the  new 
Fisheries  Certificate  of  Origin  is 
partially  offset  by  abolition  of  the 
Yellowfm  Tuna  Certificate  of  Origin.  A 
Regulatory  Impact  Review  was  prepared 
by  NMFS  for  this  interim  final  rule,  and 
is  available  on  request  (see  ADDRESSES). 

This  rule  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The 
collections,  found  at  50  CFR  216.24(e), 
have  been  submitted  for  approval  by 
OMB  under  Control  Number  0648-0040. 
The  public  reporting  burden  for  this 


continuing  collection  of  information  is 
estimated  to  average  0.66  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Importers  are  required  to 
present  the  information  on  NOAA  Form 
370,  "Fisheries  Certificate  of  Origin,"  at 
the  time  of  entry.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to:  National  Marine 
Fisheries  Service  (F/PR).  1335  East-West 
Highway,  Silver  Spring.  MD  20910,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  Paperwork  Reduction 
Act  Project). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12812. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  management  program. 

List  of  Subjects  in  50  CFR 

Administrative  practice  and 
procedure.  Imports,  Marine  mammals. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Transportation. 

Part  247 

Exports,  Fish,  Labeling.  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  12, 1991. 
Samuel  W.  McKeen, 
Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
chapter  II  of  title  50,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq..  unless 
otherwise  noted. 

2.  Section  216.3  is  amended  by  adding 
in  alphabetical  order  definitions  of  "first 
exporter",  "large-scale  driftnet",  and 
"South  Pacific  Ocean",  in  alphabetical 
order,  to  read  as  follows; 

{216.3    Definitions. 
*        *        •        •        * 

First  exporter  means  the  person  or 
company  that  first  exports  the  fish  or 
fish  product,  or,  in  the  case  of  shipments 
that  are  subject  to  the  labeling 
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requirements  of  50  CFR  part  247  and 
that  only  contain  fish  harvested  by 
vessels  of  the  United  States,  the  first 
seller  of  the  fish  or  fish  product. 

*  '  *        *        *        * 

Large-scale  driftnet  means  a  gillnet 
that  is  composed  of  a  panel  or  panels  of 
webbing,  or  a  series  of  such  gillnets, 
with  a  total  length  of  2.S  kilometers  or 
more  that  is  used  on  the  high  seas  and 
allowed  to  drift  with  the  currents  and 
winds  for  the  purpose  of  harvesting  fish 
by  entangling  the  fish  in  the  webbing  of 
the  net. 

*  •        *        •        • 

South  Pacific  Ocean  means  any 
waters  of  the  Pacific  Ocean  that  lie 
south  of  the  equator. 

*  *        t        t        » 

3.  Section  216.24  is  amended  by 
revising  paragraphs  (e)(2)(i),  (e)(2)(ii). 
(e)(3),  (e)(4).  (e)(6).  and  (e)(8),  and  by 
adding  a  new  paragraph  (e)(2)(iii)  to 
read  as  follows: 

S  216.24    Taking  and  ralatad  acts  incidental 
to  commercial  fishing  operations. 

*  .      *        *        *        * 

(e)  •  *  * 

(2)  *  *  * 

(i)  Tuna:  yellowfin.  The  following  U.S. 
Harmonized  Tariff  Schedule  Item 
Numbers  identify  the  categories  of 
yellowfin  tuna  and  yellowfin  tuna 
products  that  are  harvested  in  the  ETP 
purse  seine  fisher  (some  of  which  are 
also  harvested  with  large-scale  driftnet), 
are  imported  into  the  United  States,  and 
are  subject  to  the  restrictions  of 
paragraphs  (e)(3)  and  (e)(5)  of  this 
section: 

(A)  Tuna,  frozen  whole  or  in  the 
round: 

0303.40.00.40.6    Tuna,  yellowfln.  eviscerated 

head-on,  frozen. 
0303.42.00.20.0    Tuna,  yellowfin,  whole 

frozen. 
0303.42.00.60.1    Tuna,  yellowfin,  eviscerated 

head-off,  frozen. 
0303.49.00.40.9    Tuna,  non-specific,  frozen, 

(B)  Tuna,  canned: 

1604.14.10.00.0    Tuna,  non-specific,  canned  in 

oil. 
1604.14.20.40.0    Tuna,  non-specific,  canned, 

not  in  oil,  not  over  7kg  in  quota. 
1604.14.30.40.8    Tuna,  non-specific,  canned. 

not  in  oil,  not  over  7kg  over  quota. 

(C)  Tuna,  loins: 

16O4.14.4OX)0.4  Tuna,  non-specific,  not  in 
airtight  container,  not  in  oil.  over  6.8kg. 

1604.14.50.00.1  Tuna,  non-specific,  not  in 
airtight  container,  not  in  oil,  not  over 
6.8kg. 

(ii)  Tuna:  non-yel/owfin.  The  following 
U.S.  Harmonized  Tariff  Schedule  Item 
Numbers  identify  the  categories  of  tuna 
and  tuna  products  that  are  harvested 
with  large-scale  driftnet  and  imported 


into  the  United  States  and  are  subject  to 
the  restrictions  of  paragraph  (e)(3)  of 
this  section: 

(A)  Tuna,  frozen  whole  or  in  the 
round: 

0303.41.00.00.5  Tuna,  albacore,  frozen. 
0303.43.00.00.3  Tuna,  skipjack,  frozen. 
0303.49.00.20.3    Tuna,  bluefin,  frozen. 

(B)  Tuna,  canned: 

1604.14.20.20.4    Tuna,  albacore,  canned,  not 

in  oil,  not  over  7kg  in  quota. 
1604.14.30.20.2    Tuna,  albacore,  canned,  not 

in  oil,  not  over  7kg  over  quota. 

(iii)  Fish,  other  than  tuna.  The 
following  U.S.  Harmonized  Tariff 
Schedule  Item  Numbers  identify  the 
categories  of  fish  and  fish  products  that 
are  imported  into  the  United  States  and 
are  subject  to  the  restrictions  of 
paragraph  (e)(3)  of  this  section: 

(A)  Salmon: 

(7)  Salmon,  frozen  whole  or  in  the 
round: 

0303.10.00.12.8 
0303.10.00.22.6 
0303.10.00.32.4 
0303.10.00.42.2 
0303.10.00.52.9 
0303.10.00.62.7 

frozen. 
0303.21.00.00.9 
0303.22.00.00.8 

frozen. 
0303.29.00.00.1 

frozen. 
0304.20.60.07.9 

frozen. 
0305.69.40.00.2    Salmon,  non-specific,  salted. 

(2)  Salmon,  canned: 

1604.11.20.20.7    Salmon,  pink,  canned  in  oil. 
1604.11.20.30.5    Salmon,  sockeye.  canned  in 

oil. 
.  1604.11.20.90.2    Salmon,  non-specific,  canned 

in  oil. 

1604.11.40.10.5  Salmon,  chum,  canned,  not  in 
oil. 

1604.11.40.20.3  Salmon,  pink,  canned,  not  in 

oil. 

1604.11.40.30.1  Salmon,  sockeye,  canned, 

not  in  oil. 

1604.11.40,40.9  Salmon,  non-specific, 

canned,  not  in  oil. 

1604.11.40.50.6  Salmon,  non-specific,  other. 

(B)  Squid: 

0307.49.00.10,1    Squid,  non-specific,  fillet, 

frozen. 
0307.49.00.50.2    Squid,  non-specific,  frozen/ 

dried/salted/brine. 
0307.49.00.60.0    Squid,  non-specific,  ft 

cuttlefish  frozen/dried/salted/brine. 
1605.90.60.55.9    Squid,  non-specific, 

prepared/preserved. 

(C)  Shark: 

0303.75.00.00.4    Shark,  dogfish  and  other 

sharks,  frozen. 
0305.59.20.00.8    Shark  fins. 

(DlSwordfish: 

0303.79.20.40,8    Swordfish,  frozen. 


Salmon,  chinook,  frozen. 
Salmon,  chum,  frozen. 
Salmon,  pink,  frozen. 
Salmon,  sockeye,  frozen. 
Salmon,  coho,  frozen. 
Salmon,  Pacific,  non-specific. 

Trout,  frozen. 

Salmon,  Atlantic,  Danube, 

Salmonidae.  non-specitic, 

Salmonidae,  salmon  fillet. 


(E)  Species  not  specifically  identified: 

0303.79.40.90.3  Marine  fish,  non-specific 
frozen. 

0304.20.20.66.6    Marine  fish,  non-specific 
fillet  blocks  frozen  over  4.5kg. 

0304.20.60.85.4  Marine  fish,  non-specific 
fillet,  frozen. 

0305.30.60.80.6    Fish,  non-specific  fillet 

dried/salted/brine  over  6.8kg. 
0305.49.40.40.9    Fish,  non-specific  smoked. 
030S.59.40.00.4    Fish,  non-specific  dried. 
0305.69.50.00.9    Fish,  non-specific  salted,  not 

over  6.8kg. 
0305.69.60.00.7    Fish,  non-specific  salted, 

over  6.8kg. 
1804.19.20.00.3    Fish,  non-specific,  in  airtight 

containers,  not  in  oil. 
1604.19.30.00.1    Fish,  non-specific  in  airtight 

containers,  in  oil. 

(3)(i)  Tuna—{h)  All  nations.  No 
shipment  containing  an  item  listed  in 
paragraph  (e)(2)(i)  or  (e)(2)(ii)  of  this 
section,  from  any  nation,  may  be 
imported  into  the  United  States  unless: 

(7)  Accompanied  by  a  completed 
Fisheries  Certificate  of  Origin  described 
in  paragraph  (e)(3)(iii)  of  this  section: 

[2]  The  tuna  or  tuna  product  was  not 
harvested  with  a  large-scale  driftnet 
after  July  1. 1991:  and 

(J)  An  original  invoice  accompanies 
the  shipment  at  the  time  of  importation, 
or  is  made  available  within  30  days  of  a 
request  by  the  Secretary  to  produce  the 
invoice. 

(B)  Harvesting  nations.  No  shipment 
containing  an  item  listed  in  paragraph 
(e)(2)(i)  of  this  section  may  be  imported 
into  the  United  States  from  a  harvesting 
nation  subject  to  paragraph  (e)(5)(i)  of 
this  section  unless  a  finding  required  for 
importation  has  been  made. 

(C)  Intermediary  nations.  No 
shipment  containing  an  item  listed  in 
paragraph  (e)(2)(i)  of  this  section  may  be 
imported  into  die  United  States  from  an 
intermediary  nation  subject  to 
paragraph  (e)(5j(ix)  of  this  section  if  an 
embargo  or  ban  has  been  imposed 
prohibiting  the  importation. 

(D)  Harvesting  and  intermediary 
nations.  No  shipment  containing  an  item 
listed  in  paragraph  (e)(2)(i)  of  this 
section  may  be  imported  into  the  United 
States  from  a  nation  that  is  both  a 
harvesting  nation  subject  to  paragraph 
(e)(5)(i)  of  this  section  and  an 
intermediary  nation  subject  to 
paragraph  (e)(5)(ix)  of  this  section 
unless  the  necessary  finding  has  been 
made  and  an  embargo  or  ban  has  not 
been  imposed. 

(ii)  Other  fish.  After  July  1, 1991.  no 
shipment  containing  an  item  listed  in 
paragraphs  (e)(2)(iii)(B)  through  (E)  of 
this  section,  and.  after  July  1. 1992,  no 
shipment  containing  an  item  in  the 
whole  of  paragraph  (e)(2)(iii)  of  this 
section,  tihat  was  harvested  by  any 
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nation  detennined  by  the  A&sistant 
Administrator  to  be  engaged  in  large- 
scale  driflnet  fishing,  or  exported  from 
any  auch  nation,  ^ther  directly  or 
through  an  intermediary  nation,  may  be 
imported  into  tbe  United  States  unless: 

(A)  Accompanied  by  a  complete 
Fisheries  Certificae  of  Origin,  as 
described  in  paramph  (eK3K>i>}  of  this 
section;  J 

(B)  The  fish  or  fish  product  was  not 
harvested  with  a  Itirge-scale  driftnet,  if 
the  area  of  harvest  as  described  on  the 
Fisheries  Certificate  of  Origin  was: 

[1)  The  South  Pacific  Ocean,  for 
harvests  after  July  1. 1991;  or 

{2)  Anywhere  o*  the  high  seas,  for 
harvests  after  Julvl,  1992;  and 

(C)  An  original  fivoice  accomp>anies 
the  shipment  at  the  lime  of  importation, 
or  is  made  available  within  30  days  of  a 
request  by  the  Seo^tary  to  produce  the 
invoice. 

(iii)  Certifkoteslof  Origin.  A  Fisheries 
Certificate  of  Origin  (NOAA  Fonn 
370), '  certified  lobe  accurate  by  the 
first  exporter  of  the  accompanying 
shipment,  must  include  the  following 
information:  J 

(A)  Country  unqer  whose  laws  the 
harvesting  vessel  Operated: 

(B)  Exporter  [natne  and  address); 

(C)  Ccnasignee  (aame  and  address): 

(D)  Type  and  qi^ntify  of  the  fish  or 
fish  products  to  b^  imported,  bsted  by 
U.S.  Harmonized  tariff  Schedule 
Number. 

(E)  Ocean  area  where  the  fish  was 
harvested  (ETP.  Vyestem  Pacific  Ocean. 
South  Pacific  Ocesn,  Atlantic  Ocean, 
Caribbean  Sea,  Indian  Ocean,  or  other); 

(F)  Type  of  fishihg  gear  used  to 
harvest  the  fish  (p|inse  seine,  longline. 
bait  boat,  large-scale  driftnet,  other  type 
of  gillnet,  trawl,  ptie  and  line,  other); 

(G)  Dates  on  wl  ich  the  fishing  trip 
began  and  ended; 

(H)  If  shipment  s  tuna  or  products 
from  tuna  that  wefe  harvested  in  the 
ETP  with  a  purse  teine  net,  the  name  of 
the  harvesting  ve^el;  and 

(I)  For  shipments  harvested  by  vessels 
of  a  nation  known  to  use  large-scale 
driftnets.  as  deferpiined  by  the  Secretary 
pursuant  to  paragfaph  (e)(4)  of  this 
section,  a  statement  must  be  included  on 
the  Fisheries  Certificate  of  Origin,  or  by 
separate  attachmtnt  that  is  dated  and 
signed  by  a  responsible  government 
official  of  the  harvesting  nabon. 
certifying  that  the  fish  or  fish  product 
was  harvested  by  a  method  other  than 
large-scale  driftnet,  if  the  shipment 
includes: 


'  Copict  of  the  form 
Region.  National  Mari^* 
South  Ferry  Straet. 


■•  avadriiie  frcxn  Sovthwett 
Sennc8.30a 
lilaBd.CA  00731. 


Tc^iiaal 


JMI 


{1]  Tuna  or  tuna  products  described  in 
paragraph  (eK2)  (i)  or  (it)  of  this  section 
that  were  harvested  on  the  high  seas 
after  )u)y  1 1991;  or 

[2]  Fish  or  fish  products  other  than 
tuna  described  in  paragraph  (e)(2)(iii)  of 
this  section  that  were  harvested  in  the 
South  Pacific  Ocean  after  July  1, 1991,  or 
that  were  harvested  anywhere  on  the 
high  seas  after  July  1, 1992. 

(4)  Large-scale  driftnet  nations.  Based 
upon  the  best  information  available,  the 
Assistant  Administrator  will  determine 
which  nations  have  registered  vessels 
that  engage  in  fishing  with  large-scale 
driftnets.  Such  determinations  shall  be 
published  in  the  Federal  Register.  A 
responsible  government  official  of  any 
such  nation  may  certify  to  the  Assistant 
Administrator  that  none  of  the  nation's 
vessels  use  large-scale  driftnets.  Upon 
receipt  of  the  certification,  the  Assistant 
Administrator  may  find,  and  publish 
such  finding  in  the  Federal  Register,  that 
none  of  the  nation's  vessels  engage  in 
fishing  with  large-scale  driftnets. 
***** 

(6)  Fish  refused  entry.  If  fish  is  denied 
entry  under  the  provisions  of 
1 216.24(e)(3),  the  District  Director  of 
Customs  shall  refuse  to  release  the  fish 
for  entry  into  the  United  Stales  and  shall 
issue  a  notice  of  such  refusal  to  the 
importer  or  consignee. 

(8)  Disposition  offish  refused  entry 
into  the  United  States;  redelivered  fish. 
Fish  which  is  denied  entry  under 
S  216.24(e)(3)  or  which  is  dehvered  in 
accordance  with  S  216.24(e)(7)  and 
which  is  not  exported  under  Customs 
supervision  within  90  days  from  the  date 
of  notice  of  refusal  of  admission  or  date 
of  redelivery  shall  be  disposed  of  under 
Customs  laws  and  regulations.  Provided 
however.  That  any  disposition  shall  not 
result  in  an  introduction  into  the  United 
States  of  fish  caught  in  violation  of  the 
Marine  Manmial  Protection  Act  of  1972. 


4.  The  title  of  subchapter  E  is  revised 
to  read  as  follows: 

SUBCHAPTER  E— TRANSPORTATION  AND 
LABEUNG  OF  FISH  OR  WILOUFE 

5.  Subchapter  E  is  amended  by  adding 
a  new  part  247  to  read  as  follows: 

PART  247— DOLPHIN  SAFE  TUNA 
LABELING 


Sec. 

247.1 

247.2 

247.3 

247.4 


Purpose. 
Definitions. 
Labeling  requireiiients. 
Purse  seine  vessels  greater  than  400 
tons. 

247.5  Submission  of  documentation. 

247.6  Requests  to  review  documents. 

247.7  False  sUtements  or  endonements. 


AullMnty.  1ft  U.S.C  138S. 

§247.1    PurpoM. 

This  part  governs  the  requirements  for 
labeling  of  tuna  or  tuna  products  sold  in 
or  exported  from  the  United  States  that 
suggest  the  tuna  was  harvested  in  a 
manner  not  injurious  to  dolphins. 

$247,3    DeflnWona. 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  or  the  Assistant 
Administrator's  designee. 

£77»  means  the  eastern  tropical 
Pacific  Ocean,  which  includes  the 
Pacific  Ocean  area  bounded  by  40°  N. 
latitude,  40*  S.  latitude.  160'  W. 
longitude  and  the  coastline  of  North, 
Central,  and  South  America. 

Fisheries  Certification  of  Origin 
means  NOAA  Form  370,  as  described  in 
50CFR21&24(e)(3)(iii). 

Label  means  a  display  of  written, 
printed,  or  graphic  matter  on  or  affixed 
to  the  immediate  container  of  any 
article. 

Large-scale  driftnet  means  a  gillnet 
that  is  composed  of  a  panel  or  panels  of 
webbing,  or  a  series  of  such  gillnets, 
with  a  total  length  of  2.5  kilometers  or 
more  that  is  used  on  the  high  seas  and 
allowed  to  drift  with  the  currents  and 
winds  for  the  purpose  of  harvesting  fish 
by  entangling  the  fish  in  tbe  webbing  of 
the  net. 

Secretary  means  the  Secretary  of 
Commerce,  or  the  Secretary's  designee. 

Tuna  product  means  any  food  product 
processed  for  retail  sale  and  intended 
for  human  or  animal  consumption  that 
contains  an  item  listed  in  50  CFR 
216.24(e)(2)  (i)  or  (ii),  but  does  not 
include  perishable  items  with  a  shelf  life 
of  less  than  3  days. 

S  247.3    Labeling  requirements. 

It  is  a  violation  of  section  5  of  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  45)  for  any  person  subject  to  U.S. 
jurisdiction,  including  any  producer, 
exporter,  importer,  distributor,  or  seller 
of  any  tuna  product  exported  from  the 
United  States  or  offered  for  sale  in  the 
United  States  to  include  on  the  label  of 
that  product  tbe  term  "dolphin  safe"  or 
any  other  term,  phrase,  or  symbol  that 
claims  or  suggests  that  the  tuna 
contained  in  the  product  was  harvested 
using  a  fishing  method  that  is  not 
harmful  to  dolphins,  if  the  produch 

(a)  Contains  tuna  harvested  with  a 
large-scale  driftnet;  or 

(b)  Contains  tuna  harvested  in  the 
ETP  by  a  purse  seine  vessel  400  short 
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tons  (362.9  metric  tons]  carrying 
capacity  or  greater  and  is  labeled  in  a 
manner  that  violates  the  standards  set 
forth  in  S  5  247.4  or  247.5. 

S  247.4    PuTM  MifM  vMMis  greater  ttwn 
400  torn. 

For  purposes  of  S  247.3(b).  any  tuna 
product  containing  tuna  that  were 
harvested  in  the  ETP  by  a  purse  seine 
vessel  400  short  tons  (362.9  metric  tons) 
carrying  capacity  or  greater,  must  be 
accompanied  by: 

(a)  A  completed  Fisheries  CerttHcate 
of  Origin; 

(b)  A  written  statement  by  the  captain 
of  each  vessel  that  harvested  the  tuna, 
certifying  that  the  vessel  did  not 
intentionally  deploy  a  purse  seine  net  on 
or  to  encircle  dolphins  at  any  time 
during  the  trip; 

(c)  A  written  statement  certifying  that 
an  observer,  employed  by  or  working 
under  contract  with  the  Inter-American 
Tropical  Tuna  Commission  or  the 
Secretary,  was  on  board  the  vessel 
during  the  entire  trip  and  that  the  vessel 
did  not  intentionally  deploy  a  purse 
seine  net  on  or  to  encircle  dolphin  at 
any  time  during  the  trip.  The  statement 
must  be  signed  by  either: 

(1)  The  Secretary;  or 

(2)  A  representative  of  the  Inter- 
American  Tropical  Tuna  Commission; 
and 

(d)  An  endorsement  on  the  Fisheries 
Certificate  of  Origin  by  each  exporter, 
importer,  and  processor  certifying  that, 
to  the  best  of  his  or  her  knowledge  and 
belief,  the  Fisheries  Certificate  of  Origin 
and  attached  documentation,  and  the 
statements  required  by  paragraphs  (b) 
and  (c)  of  this  section  accurately 
describe  the  tuna  products. 

S  247  J    SubmlstkMi  of  documentation. 

The  documents  required  by  §  247.4 
must  accompany  the  tuna  product 
whenever  it  is  offered  for  sale  or  export, 
except  that  these  documents  need  not 
accompany  the  product  when  offered  for 
sate  if: 

(a)  The  documents  do  not  require 
further  endorsement  by  any  importer  or 
processor,  and  are  submitted  to  officials 
of  the  U.S.  Customs  Service  at  the  time 
of  importation;  or 

(b)  The  documents  are  endorsed  as 
required  by  S  247.4(d).  and  delivered  to 
the  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island,  CA 
90731,  or  to  die  U.S.  Customs  Service  at 
the  time  of  exportation. 


S  247  J    Requests  to  review  documents. 

At  any  time,  the  Assistant 
Administrator  may  request,  in  writing, 
any  exporter,  importer,  processor, 
distributor,  or  seller  of  any  tuna  or  tuna 
product  labeled  in  a  manner  subject  to 
the  requirements  of  S  247.3,  to  produce, 
within  a  specified  time  period,  all 
documentary  evidence  concerning  the 
origin  of  any  product  that  is  offered  as 
"dolphin  safe,"  including  the  origiii^l 
invoice. 


rt^l 


9  247.7   raise  statements  or 
endorsements. 

Any  person  who  knowingly  and 
willfully  makes  a  false  statement  or 
false  endorsement  required  by  S  247.4,  is 
liable  for  a  civil  penalty  not  to  exceed 
$100,000.  that  may  be  assessed  in  an 
action  brought  in  any  appropriate 
District  Court  of  the  United  States  on 
behalf  of  the  Secretary. 

[FR  Doc.  91-22468  Filed  9-lS-Ol;  8:45  am] 
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50  CFR  Parts  672  and  675 
[Docket  Na  910643-1 143] 

Qroundfish  of  the  Qutf  of  Alaska; 
Qroundfish  of  the  Baring  Sea  and 
Aleutian  Islands  Araa 

AQENCy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Emergency  rule;  extension  of 
effectiveness. 

summary:  An  emergency  rule  that 
establishes  certain  groundfish  fishery 
restrictions  in  the  Gulf  of  Alaska  (GOA) 
and  Bering  Sea  and  Aleutian  Islands 
(BSAI)  areas  to  minimize  the  possible 
adverse  effects  of  the  pollock  Hshery  on 
Steller  sea  lions  is  in  effect  through 
September  17, 1991.  The  Secretary  of 
Commerce  (Secretary),  with  the 
agreement  of  the  North  Pacific  Fishery 
Management  Council  (Council),  extends 
the  emergency  rule  for  an  additional  90 
days  (through  December  16, 1991).  The 
intended  effect  of  this  rule  is  to  respond 
to  an  emergency  to  continue  to  ensure 
that  pollock  fishing  does  not  jeopardize 
the  continued  existence  or  recovery  of 
the  threatened  Steller  sea  lion. 
EFFECTIVE  DATES:  The  amendments  to 
parts  672  and  675  published  on  June  19, 
1991  at  56  FR  28116  are  extended  from 
September  18, 1991,  through  December 
16,1991. 

ADORESSSS:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  Dale  R.  Evans.  Chief,  Fisheries 
Management  Division,  Alaska  Region, 


National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau,  Alaska  99802. 
Comments  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  E.  Baglin  (Fisheries 
Management  Division,  NMFS),  907-586- 
722& 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fisheries  in  the  exclusive 
economic  zone  (EEZ)  of  the  GOA  and 
BSAI  are  managed  by  the  Secretary 
under  the  Fishery  Management  Plans 
(FMPs)  for  Groundfish  of  the  Gulf  of 
Alaska  and  for  the  Groundfish  Fishery 
of  the  Bering  Sea  and  Aleutian  Islands 
Area.  These  FMPs  were  prepared  by  the 
Council  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  611.92  and 
eil.gS'and  for  the  U.S.  Hshery  at  50  CFR 
parts  672  and  675.  General  regulations 
that  also  pertain  to  the  U.S.  fisheries 
appear  at  50  CFR  part  620. 

Under  section  305(c)  of  the  Magnuson 
Act  the  Secretary  promulgated  an 
emergency  rule  (56  FR  28112;  June  19, 
1991)  effective  for  90  days  (June  13, 1991 
through  September  17, 1991)  to  minimize 
the  possible  adverse  effects  of  the 
pollock  fishery  on  Steller  sea  lions.  The 
Secretary  is  extending  the  emergency 
rule  for  an  additional  90  days  in 
accordance  with  section  305(c)  of  the 
Magnuson  Act  because  the  conditions 
identifying  the  emei;gency  action  remain 
unchanged. 

Details  concerning  the  basis  for  the 
emergency  rule  and  the  classification  of 
the  rulemaking  are  contained  in  the 
initial  emergency  rule  and  are  not 
repeated  here. 

Other  Matters 

This  extension  of  the  emergency  rule 
is  exempt  from  the  normal  review 
procedures  of  E.0. 12291  as  provided  for 
in  section  8(a)(1)  of  that  order.  It  is  being 
reported  to  the  Director,  Office  of 
Management  and  Budget,  «vith  an 
explanation  of  why  it  is  not  possible  to 
follow  the  procedures  of  that  order. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Fishing,  Reporting,  and 
recordkeeping  requirements. 

Autfaority:  18  U.S.C  1801  et  acq. 

Dated:  Septemt)er  13, 1901. 
Samuel  W.  McKmo, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doa  91-22815  Piled  9-18-01:  2:18  pm] 
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Proposed  Rules 


This  section  of  tile  FEDERAL  REGISTER 
contains  notices  to  ttte  public  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to  tfte  adoption  of  the  final 
rules. 

i 
RAILROAD  RrhREMENT  BOARD 

20  CFR  Part  255 
RIN  3220-AA44 

Recovery  of  Overpayments 

agency:  Railroad  Retirement  Board. 
Acnow:  Propose^  rule. 

summary:  The  Rfiilroad  Retirement 
Board  (Board)  prbposes  to  revise  part 
255  of  its  regulations,  currently  entitled 
"Recovery  of  Erroneous  Payments",  to 
incorporate  internal  procedures  with 
respect  to  indiviauals  from  whom  and 
under  what  circupstances  a  recovery  of 
an  overpayment  of  benefits  will  be 
made,  the  circunistances  under  which 
such  recovery  miy  be  waived,  and  the 
circumstances  under  which  such 
recovery  may  be|terminated  or 
suspended  under  the  Board's  authority 
concerning  admipistrative  relief  from 
recovery.  The  Bo  ard  also  proposes  to 
revise  part  255  tc  add  new  restrictions 
on  waiver,  thus, :  naking  it  easier  for  the 
Board  to  recover  certain  types  of 
overpayments. 

DATES:  Comment  s  must  be  received  by 
October  21. 1991 

ADDRESSES:  Seci  etary  to  the  Board, 
Railroad  Retiren  ent  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  W.  Sadler,  General  Attorney, 
Railroad  Retiren^nt  Board,  844  Rush 
Street,  Chicago.  Illinois  60611,  (312)  751- 
4513  (FTS  386-4313). 
SUPPLEMENTARY  INFORMATION:  Part  255 

of  the  Board's  regulations  has  not  been 
revised  since  1967.  Although  section  10 
of  the  Railroad  Retirement  Act  of  1974 
(45  U.S.C.  231i)  includes  provisions  for 
recovery  and  wajlver  of  overpayments  of 
benefits  which  are  substantially  the 
same  provisions  nncluded  in  the 
Railroad  Retirenient  Act  of  1937  (45 
U.S.C.  228i,  superseded),  internal 
procedures  dealing  with  overpayments 


of  benefits  have 
Siiould  properly 


>een  developed  which 
)e  included  in  the 
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regulations  of  th  >  Board.  In  addition,  in 


the  Board's  view,  waiver  should  not  be 
available  with  respect  to  certain  types 
of  overpayments  and  this  proposed  rule 
reflects  those  policy  decisions.  Because 
the  proposed  rule  makes  extensive 
changes  in  the  existing  regulation,  a 
section-by-section  analysis  is  provided 
below. 

The  title  of  part  255  is  proposed  to  be 
revised  to  "Recovery  of  Overpayments." 
The  present  title,  "Recover  of  Erroneous 
Payments,"  mistakenly  implies  that  all 
such  payments  were  caused  by  "fault". 
Overpayments  can  and  do  occur  through 
no  fault  of  the  recipients  of  such 
payments.  The  purposes  of  part  255  is  to 
set  out  regulations  to  govern  those 
instances  where  more  than  the  correct 
amount  of  benefits  has  been  made, 
regardless  of  whether  or  not  "fault" 
exists.  (The  term  "erroneous  payment" 
also  appears  in  other  parts  of  this 
chapter.  As  these  parts  are  revised  this 
term  will  be  replaced  with  the  term 
"overpayment"  to  conform  to  this  part.) 

The  proposed  S  255.1  replaces  the 
present  9  255.1,  which  sets  out  statutory 
provisions,  with  an  introductory 
statement  which  summarizes  what  is 
included  in  part  255. 

The  proposed  S  255.2  defines 
"overpayment"  using  essentially  the 
same  language  that  the  present  S  255.2 
uses  to  define  "erroneous  payments." 

The  proposed  S  255.3  states  the 
general  rule  that  overpayments  shall  be 
recovered  in  all  cases  except  where 
recovery  is  waived  under  S  255.10  or 
administrative  relief  from  recovery  is 
granted  under  S  255.17  or  where 
collection  is  suspended  or  terminated 
under  these  regulations  or  the  Federal 
Claims  Collection  Standards. 

The  proposed  S  255.4  replaces  the 
present  S  255.4,  which  simply  states  in  a 
summary  manner  the  methods  by  which 
erroneous  payments  may  be  recovered, 
with  a  detailed  description  of  those 
individuals  from  whom  overpayments 
may  be  recovered. 

The  proposed  §§  255.5-255.8  set  out 
the  methods  by  which  an  overpayment 
of  benefits  may  be  recovered.  These 
methods  include  recovery  by  cash 
payment  (S  255.5),  recovery  by  setoff 
from  any  subsequent  payment 
determined  to  be  payable  on  the  basis  of 
the  same  record  of  compensation 
(S  255.6).  recovery  by  deduction  in  the 
computation  of  a  residual  lump-sum 
death  benefit  payable  under  the 
Railroad  Retirement  Act  (§  255.7),  and 
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recovery  by  actuarial  adjustment  of  an 
annuity  (§  255.8).  These  proposed 
sections  are  substantially  similar  to  the 
present  §§  255.5-255.8.  However, 
proposed  S  255.8,  unlike  the  present 
section,  provides  that  an  actuarial 
adjustment  is  not  effective  until  the 
overpaid  annuitant  negotiates  the  first 
check  which  reflects  the  actuarially 
adjusted  rate. 

The  proposed  S  255.9  provides  that 
where  recovery  of  an  overpayment  is  by 
setoff  which  can  be  effected  within  5 
months  and  the  individual  from  whom 
recovery  is  sought  is  an  enroUee  under 
Part  B  of  Medicare,  the  individual's 
monthly  Medicare  premium  will  be  paid 
and  the  balance  of  the  annuity  amount 
will  be  applied  toward  recovery  of  the 
overpayment.  The  proposed  section  is 
new  and  is  intended  to  save  the  agency 
the  administrative  costs  of  billing  an 
annuitant  for  his  or  her  Part  B  Medicare 
premium  where  his  or  her  annuity  would 
be  offset  in  its  entirety  to  recover  an 
overpayment  and  to  avoid  lapse  of 
Medicare  coverage. 

The  proposed  §  255.10  sets  out  the 
general  requirements  for  waiver  of 
recovery  of  an  overpayment  and  is 
similar  to  the  present  S  255.10. 

The  present  S  255.11  is  proposed  to  be 
removed  because  it  is  redundant. 

The  proposed  §  255.11  defines  "fault" 
and  gives  examples  of  when  an 
individual  is  or  is  not  at  fault  based 
upon  past  agency  decisions.  The 
proposed  S  255.12  defines  when 
recovery  is  contrary  to  the  purpose  of 
the  Railroad  Retirement  Act,  based  upon 
past  agency  decisions.  The  proposed 
9  255.13  defines  when  recovery  is 
against  equity  or  good  conscience.  Each 
of  these  proposed  sections  is  new  and 
together  they  expand  on  the  present 
9  255.12. 

The  proposed  99  255.14  and  255.15  are 
new  sections  which  describe  special 
situations  where  waiver  of  recovery  of 
an  overpayment  is  not  available. 
Specifically,  9  255.14  provides  that 
waiver  is  not  available  when  recovery 
can  be  made  from  an  accrual  of  social 
security  benefits.  Section  255.15 
provides  that  waiver  is  not  generally 
available  to  the  estate  of  an  individual. 

The  proposed  9  255.16  sets  out 
internal  Board  policy  governing  those 
situations  where  recovery  of  an 
overpayment  may  not  be  waived  under 
section  10(c)  of  the  Railroad  Retirement 
Act,  thus  extinguishing  the  debt,  but 
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where  recovery  will  not  be  sought  for 
equitable  reasons.  The  present 
regulations  do  not  contain  such  a 
provision. 

Proposed  S  255.17  is  a  new  section 
and  explains  how  an  overpayment  is 
recovered  when  that  overpayment  was 
made  to  a  representative  payee  under 
part  286  of  this  chapter. 

Proposed  SS  255.18  and  255.19,  which 
deal  with  compromise,  suspension  or 
termination  of  the  collection  of 
overpayments  are  identical  to  the 
present  SS  255.14  and  255.15  with  the 
exception  that  references  to  the  Federal 
Claims  Standards  (4  CFR  chapter  2) 
have  been  added. 

The  agency  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291;  therefore,  no 
regulatory  impact  analysis  is  required. 
The  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  ch.  35) 
do  not  apply. 

List  of  Subjects  in  20  CFR  Part  255 

Railroad  employees.  Railroad 
retirement. 

1.  For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II,  part  255  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  follows: 

PART  255— RECOVERY  OF 
OVERPAYMENTS 

255.1  Introduction. 

255.2  Overpayments. 

255.3  When  overpayments  are  to  be 
recovered. 

255.4  Persons  from  whom  overpayments 
may  be  recovered. 

255.5  Recovery  by  cash  payment 

255.6  Recovery  by  setoff. 

255.7  Recovery  by  deduction  in  computation 
of  death  beneHt 

255.8  Recovery  by  adjustment  in  connection 
with  subsequent  payments. 

255.9  Individual  enrolled  under 
supplementary  insurance  plan. 

255.10  Waiver  of  recovery. 

255.11  Fault 

255.12  When  recovery  is  contrary  to  the 
purpose  of  the  Railroad  Retirement  Act 

255.13  When  recovery  is  against  equity  or 
good  conscience. 

255.14  Waiver  not  available  when  recovery 
can  be  made  from  accrual  of  social 
security  benefits. 

255.15  Waiver  not  available  to  an  estate. 

255.16  Administrative  relief  from  recovery, 

255.17  Recovery  of  overpayments  from  a 
representative  payee. 

255.18  Compromise  of  overpayments. 

255.19  Suspension  or  termination  of  the 
collection  of  overpayments. 

Authority:  45  USXl  231f(bU5):  4S  US.C. 
231  i. 


S  255.1    Introduction. 

Section  10  of  the  Railroad  Retirement 
Act  provides  for  the  recovery  of  an 
overpayment  of  benefits  to  an 
individual.  This  part  explains  when  an 
overpayment  must  be  recovered,  from 
whom  an  overpayment  may  be 
recovered,  and  when  recovery  of  the 
overpayment  may  be  waived  or 
administrative  relief  from  recovery 
granted,  and  circumstances  under  which 
the  overpayment  may  be  compromised. 
or  circumstances  under  which  recovery 
of  the  overpayment  may  be  suspended 
or  terminated. 

S  255.2    Ovorpaymant*. 

An  overpayment,  within  the  meaning 
of  this  part,  is  made  in  any  case  in 
which  an  individual  receives  a  payment 
under  this  chapter,  all  or  part  of  which 
payment  he  or  she  is  not  entitled  to 
receive. 

S  2S5.S   Wtwn  ovfpaymonts  art  to  IM 
fcovfd. 

Overpayments  shall  be  recovered  in 
all  cases  except  those  in  which  recovery 
is  waived  under  S  255.10  of  this  part  or 
administrative  relief  from  recovery  is 
granted  under  S  255.18  of  this  part,  or 
where  the  overpayment  is  compromised 
or  recovery  is  terminated  or  suspended 
under  S9  255.18  or  255.19. 


92S5.4 

O' 


(a)  Overpaid  individual.  The  Board 
may  recover  an  overpayment  from  the 
individual  to  whom  the  overpayment 
has  been  made  by  any  method  permitted 
by  this  part  or  by  the  Federal  Claims 
Collection  Standards  (4  CFR  chapter  2) 
(example  1).  If^the  overpaid  individual 
dies  before  recovery  is  completed,  then 
recovery  may  be  effected  by  recovery 
from  the  estate  or  the  heirs  of  such 
individual. 

(b)  Other  than  overpaid  individual. 
The  Board  may  recover  an  overpayment 
from  a  person  other  than  the  overpaid 
individual  if  such  person  is  receiving 
benefits  under  a  statute  administered  by 
the  Board  based  upon  the  same  record 
of  compensation  as  the  overpaid 
individual.  In  such  a  case,  the  Board  will 
ordinarily  recover  the  overpayment  by 
setoff  against  such  benefits  as  are 
provided  for  in  §  255.6  of  this  part 
(example  2).  However,  the  Board  may 
iask  for  a  cash  refund  of  the 
overpayment. 

(c)  Individual  not  in  the  same 
household.  Recovery  under  paragraph 
(b)  of  this  section  may  be  made  ^m  an 
individual  who  was  not  living  in  the 
same  household,  as  deflned  in  part  216 
of  this  chapter,  as  the  overpaid 
individual  at  the  time  of  the 


overpayment,  if  the  individual  from 
whom  recovery  is  to  be  made  either  was 
aware  that  benefits  were  being  paid 
incorrectly  or  benefited  from  the 
overpayment  (example  3). 

(d)  Examples.  This  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  An  employee  receiving  a 
disability  annuity  returns  to  work  without 
notifying  the  Board.  The  Board  discovers  that 
the  employee  is  working  and  determines  that 
the  employee  has  recovered  from  his 
disability  and  has  l>een  overpaid.  The  Board 
requests  that  the  employee  repay  the 
overpayment  by  cash  refund  either  in  one 
lump  sum  or  in  installment  payments.  If  the 
employee  refuses,  the  Board  may  refer  the 
debt  to  a  collection  agency  or  the  Department 
of  fustice  for  civil  suit  or  may  collect  the  debt 
in  any  other  manner  permitted  by  law. 

Example  (2).  The  employee  in  Example  1 
agrees  to  refund  the  overpayment  by  cash 
installment  payments.  However,  the 
employee  dies  before  repaying  the  total 
amount  of  the  overpayment  At  his  death  the 
employee's  widow,  who  was  living  with  the 
employee  at  the  time  the  overpayment  was 
incurred,  becomes  entitled  to  a  widow's 
annuity.  The  Board  may  recover  the 
remainder  of  the  overpayment  from  any 
t>eneflts  due  the  Mridow. 

Example  (3).  C  a  child  of  a  deceased 
employee  by  the  first  marriage  is  receiving  a 
disability  annuity  on  the  employee's  record  of 
compensation.  W,  the  employee's  second 
wife,  is  receiving  a  widow's  annuity  on  the 
employee's  record  of  compensation.  C  lives 
with  his  mother,  the  employee's  first  wife.  C 
marries  without  notifying  the  Board.  Marriage 
terminates  a  child's  annuity.  W  is  not  aware 
of  Cs  marriage.  Upon  discovery  of  Cs 
marriage,  the  Board  demands  that  C  refund 
the  overpaid  annuities;  C  refuses.  Even 
though  W  is  receiving  an  annuity  based  upon 
the  same  record  of  compensation  as  that  of  C 
the  Board  will  not  recover  the  overpayment 
from  W  t>ecause  she  is  not  in  the  same 
household  as  C  was  not  aware  of  the 
incorrect  t>enefits  paid  and  did  not  l>enefit 
from  them. 

9  255.5   Rocovary  by  cash  payntant. 

The  Board  shall  have  the  right  to 
require  that  an  overpayment  to  an 
individual  be  immediately  and  fully 
repaid  in  cash  by  that  individual. 
However,  if  the  individual  is  financially 
unable  to  pay  the  amount  of  the 
indebtedness  in  a  lump  sum.  payment 
may  be  accepted  in  regular  installments 
in  accordance  with  the  Federal  Claims 
Collection  Standards,  found  in  4  CFR 
chapter  2.  These  standards  provide  that 
whenever  possible  installment 
payments  should  be  sufficient  in 
amounts  and  frequency  to  liquidate  the 
debt  in  not  more  than  3  years. 

S  2S5.C    Raoovary  by  satoff . 

An  overpayment  may  be  recovered  by 
setoff  from  any  subsequent  payment 
determined  to  be  payable  under  any 
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statute  administered  by  the  Board  to  the 
individual  who  received  the 
overpayment.  An  overpayment  may  be 
recovered  from  sameone  other  than  the 
overpaid  individual  by  setoff  from  a 
subsequent  paymfent  determined  to  be 
payable  to  that  other  individual  on  the 
basis  of  the  same  record  of 
compensation  as  that  of  the  overpaid 
individual. 

S  2SS.7    Recovery  by  deduction  in 
computation  of  d««tti  iMnofit 

In  computing  the  residual  lump  sum 
provided  for  in  part  234,  subpart  D,  of 
this  chapter,  the  Board  shall  include  in 
the  benefits  to  bej  deducted  from  the 
applicable  percentages  of  the  aggregate 
compensation  provided  for  in  that  part 
all  overpayments!  whether  waived 
under  S  255.10  of  this  part  or  otherwise 
not  recovered,  that  were  paid  to  the 
employee  or  to  hiJB  or  her  spouse  or  to 
his  or  her  survivors  with  respect  to  the 
employee's  emplayment. 

§  255.9    Recovery  by  adjustment  in 
connection  witti  subsequent  payments. 

Recovery  of  an  overpayment  may  be 
made  by  permanently  reducing  the 
amount  of  any  annuity  payable  to  the 
individual  or  individuals  htim  whom 
recovery  is  sougnt.  This  method  of 
recovery  is  calleq  an  actuarial 
adjustment  of  th^  annuity.  The  Board 
cannot  require  any  individual  to  take  an 
actuarial  adjustment  in  order  to  recover 
an  overpayment  |ior  is  an  actuarial 
adjustment  available  as  a  matter  of 
right.  An  actuarial  adjustment  does  not 
become  effective  until  the  overpaid 
individual  negoti  ites  the  first  annuity 
check  which  refli  cts  the  annuity  rate 
after  actuarial  adjustment.  Example.  An 
annuitant  agrees 'to  recovery  of  a  $5,000 
overpayment  made  to  him  by  actuarial 
adjustment.  How  ever,  he  dies  before 
negotiating  the  fi  "st  annuity  check 
reflecting  his  actuarially  reduced  rate. 
The  $5,000  is  not  considered  recovered. 
If  the  annuitant  Had  negotiated  the 
check  before  he  eied.  the  $5,000  would 
be  considered  fully  recovered. 

§255.9    Indlviduai  enroUed  under 
suppiementary  Insurance  plan. 

Where  recovetjy  of  the  overpayment  is 
by  setoff  as  provided  for  in  §  255.6  of 
this  part,  and  where  recovery  of  the 
overpayment  by  such  means  will  be 
accomplished  within  a  period  of  5 
months,  and  the  individual  from  whom 
recovery  is  souglt  is  an  enrollee  under 
part  B  of  title  XVIIl  of  the  Social 
Security  Act  (Supplementary  Medical 
Insurance  Benef^s  for  the  Aged  and 
Disabled],  an  amount  of  such 
individual's  monthly  benefit  which  is 
equal  to  his  or  hir  obligation  for 


IMI 


supplementary  medical  insurance 
premiums  will  be  applied  toward 
payment  of  such  premiums,  and  the 
balance  of  the  monthly  benefit  will  be 
applied  toward  recovery  of  the 
overpayment. 

§255.10    Waiver  of  recovery. 

There  shall  be  no  recovery  from  any 
person  in  any  case  where  more  than  the 
correct  amount  of  annuities  or  other 
benefits  has  been  paid  to  an  individual 
or  where  payment  has  been  made  to  an 
individual  not  entitled  thereto  if  in  the 
judgment  of  the  Board: 

(a)  The  overpaid  individual  is  without 
fault,  and 

(b)  Recovery  would  be  contrary  to  the 
purpose  of  the  Railroad  Retirement  Act 
or  would  be  against  equity  or  good 
conscience. 

§255.11    Fault 

(a)  Before  recovery  of  an  overpayment 
may  be  waived,  it  must  be  determined 
that  the  overpaid  individual  was 
without  fault  in  causing  the 
overpayment.  If  recovery  is  sought  from 
other  than  the  overpaid  individual  but 
the  overpaid  individual  was  not  without 
fault,  then  waiver  is  not  available. 
However,  see  §  255.16  of  this  part  for 
provisions  as  to  when  administrative 
relief  from  recovery  may  be  granted  in 
such  circumstances. 

(b)  Fault  means  a  defect  of  judgment 
or  conduct  arising  from  inattention  or 
bad  faith.  Judgment  or  conduct  is 
defective  when  it  deviates  from  a 
standard  of  reasonable  care  taken  to 
comply  with  the  entitlement  provisions 
of  this  chapter.  Conduct  includes  both 
action  and  inaction.  Unlike  fraud,  fault 
does  not  require  a  deliberate  intent  to 
deceive. 

(c)  Whether  an  individual  is  at  fault  in 
causing  an  overpayment  generally 
depends  on  all  circumstances 
surrounding  the  overpayment.  Among 
the  factors  the  Board  will  consider  are: 
the  ability  of  the  overpaid  individual  to 
understand  the  reporting  requirements 
of  the  Railroad  Retirement  Act  or  to 
realize  that  he  or  she  is  being  overpaid 
[e.g.,  age,  education,  comprehension, 
physical  and  mental  condition);  the 
particular  cause  of  non-entitlement  to 
benefits;  and  the  number  of  instances  in 
which  the  individual  may  have  made 
erroneous  statements. 

(d)  Circumstances  in  which  the  Board 
will  find  an  individual  at  fault  include 
but  are  not  limited  to: 

(1)  Failure  to  furnish  information 
which  the  individual  knew  or  should 
have  known  was  material; 

(2)  An  incorrect  statement  made  by 
the  individual  which  he  or  she  knew  or 
should  have  known  was  incorrect 


(including  furnishing  an  opinion  or 
conclusion  when  asked  for  facts):  and 

(3)  Failure  to  return  a  payment  which 
the  individual  knew  or  should  have 
known  was  incorrect. 

(e)  Circumstances  in  which  the  Board 
will  find  an  individual  not  at  fault 
include  but  are  not  limited  to: 

(1)  The  overpayment  is  the  result  of 
the  payment  of  an  incorrect  annuity  rate 
to  an  individual  for  a  period  of  more 
than  5  months  after  the  Board  receives 
information  which  should  have  caused  a 
reduction  in  the  amount  of  the  benefit 
provided  that  the  continued  issuance  of 
the  payments  at  the  incorrect  rate  led 
the  beneficiary  to  believe  in  good  faith 
that  he  or  she  was  entitled  to  the 
amount  represented  by  the  payment. 
The  individual  shall  be  considered  not 
at  fault  only  with  respect  to  the 
overpayments  which  accrue  after  the 
end  of  the  five  month  period.  This 
provision  shall  not  be  construed  to 
preclude  the  recovery  of  overpayments 
due  to  non-entitlement. 

(2)  The  overpayment  is  the  result  of 
Board  error  of  which  the  overpaid 
individual  could  not  reasonably  be 
expected  to  be  aware  (Example  1). 

(3)  The  overpayment  is  the  result  of  an 
adjustment  to  the  overpaid  individual's 
annuity  because  of  the  entitlement  of 
another  individual  to  an  annuity  on  the 
same  record  of  compensation  as  that  of 
the  overpaid  individual  (Example  2). 

(f)  The  application  of  this  section  may 
be  illustrated  by  the  following  examples: 

Example  (1).  The  Board  makes  a 
mathematical  error  in  the  compulation  of  an 
employee's  annuity,  thus  giving  the  employee 
a  higher  rate  than  he  or  she  is  entitled  to  but 
which  is  sufficiently  close  to  the  estimated 
rate  given  the  employee  at  the  time  he  or  she 
applied  for  the  annuity  that  the  employee 
believed,  in  good  faith,  that  the  amount  was 
correct.  The  employee  is  not  at  fault  in 
causing  the  overpayment  in  this  case.  The 
overpayment  may  be  waived  if  the 
requirements  of  §  255.12  or  §  255.13  of  this 
part  are  met. 

Example  (2).  The  widow  and  four  minor 
children  of  a  railroad  employee  are  receiving 
benefits  from  the  Board  under  the  family 
maximum.  Another  minor  child  not  living  in 
the  same  household  as  the  above  individuals 
is  also  determined  to  be  the  child  of  the 
deceased  employee.  The  widow  was  not 
aware  of  the  existence  of  this  child.  An 
award  of  benefits  to  this  child  causes  a 
reduction  in  benefits  to  the  other  individuals 
under  the  family  maximum  benefit  provision 
of  the  Social  Security  Act.  Because  of  normal 
administrative  delay  this  reduction  does  not 
take  place  for  a  period  of  2  months  after  its 
effective  date.  The  widow  and  her  children 
are  without  fault  with  respect  to  this 
overpayment.  The  overpayment  may  be 
waived  if  the  requirements  of  {  265.12  or 
I  255.13  of  this  part  are  met 
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(255.12    Wh«n  recovery  is  contrary  to  ttM 
ptirpoM  of  ttM  RaJlro»d  Retirement  Act 

(a)  The  purpose  of  the  Railroad 
Retirement  Act  is  to  pay  retirement  and 
survivor  annuities  and  other  benefits  to 
eligible  beneficiaries.  It  is  contrary  to 
the  purpose  of  the  Act  for  an 
overpayment  to  be  recovered  from 
income  and  resources  which  the 
individual  requires  to  meet  ordinary  and 
necessary  living  expenses.  If  either 
income  or  resources,  or  a  combination 
thereof,  are  sufficient  to  meet  such 
expenses,  recovery  of  an  overpayment  is 
not  contrary  to  the  purpose  of  the  Act. 

(b)  For  purpose  of  this  section,  income 
includes  any  funds  which  may 
reasonably  be  considered  available  for 
the  individual's  use,  regardless  of 
source.  Income  to  the  individual's 
spouse  or  dependents  is  available  to  the 
individual  if  the  spouse  or  dependent 
lived  with  the  individual  at  the  time 
waiver  is  considered.  Types  of  income 
include  but  are  not  limited  to: 

(!)•  Government  benefits,  such  as 
Black  Lung.  Social  Security,  Workers' 
Compensation,  and  Unemployment 
Compensation  benefits; 

(2)  Wages  and  self-employment 
income; 

(3)  Regular  incoming  payments,  such 
as  rent  or  pensions:  and 

(4]  Investment  income. 

(c)  For  purposes  of  this  section, 
resources  may  include: 

(1)  Liquid  assets,  such  as  cash  on 
hand,  the  value  of  stocks,  bonds,  savings 
accounts,  mutual  funds  and  the  like,  and 

(2)  Non-liquid  assets  at  their  fair 
market  value. 

(3)  Accumulated,  unpaid  Federal 
benefits. 

(d)  Whether  an  individual  has 
sufficient  income  and  resources  to  meet 
ordinary  and  necessary  living  expenses 
depends  not  only  on  the  amount  of  his 
or  her  income  and  resources,  but  also  on 
whether  the  expenses  are  ordinary  and 
necessary.  While  the  level  of  expenses 
which  is  ordinary  and  necessary  may 
vary  among  individuals,  it  must  be  held 
at  a  level  reasonable  for  an  individual 
who  is  living  on  a  fixed  income.  The 
Board  will  consider  the  discretionary 
nature  of  an  expense  in  determining 
whether  it  is  reasonable.  Ordinary  and 
necessiiry  living  expenses  include: 

(1)  Fixed  living  expenses  such  as  food 
and  clothing,  rent,  mortgage  payments, 
utilities,  maintenance,  insurance  (e.g., 
life,  accident,  and  health  insurance), 
taxes,  installment  payments,  etc.; 

(2)  Medical,  hospital,  and  other 
similar  expenses: 

(3)  Expenses  for  the  support  of  others 
for  whom  the  individual  is  legally 
responsible;  and 


(4)  Miscellaneous  expenses  [e.g., 
newspapers,  haircuts). 

(e)  Wnere  recovery  of  the  full  amount 
of  an  overpayment  would  be  made  from 
income  and  resources  required  to  meet 
ordinary  and  necessary  Uving  expenses, 
but  recovery  of  a  lesser  amount  would 
leave  income  or  resources  sufficient  to 
meet  such  expenses,  recovery  of  the 
lesser  amount  is  not  contrary  to  the 
purpose  of  the  Act. 

9255.13    When  recovery  Is  agaknet  equity 
or  good  conecience. 

(a)  Recovery  is  considered  to  be 
against  equity  or  good  conscience  in 
either  of  the  following  circumstances: 

(1)  A  person,  in  reliance  on  payments 
made  to  him  or  her  or  on  notice  that 
payment  would  be  made,  relinquished  a 
valuable  right  [Example  1)  or  changed 
his  or  her  position  to  his  or  her 
substantial  detriment  (Example  2). 

(2)  The  overpayment  was  the  result  of 
Board  error  which  the  overpaid  person 
could  not  reasonably  be  expected  to  be 
aware  of  and  such  error  has  gone 
undetected  for  a  significant  period  of 
time.  A  period  of  4  or  more  years  shall 
be  presumed  to  be  significant.  For 
purposes  of  this  paragraph,  the  4  year 
period  begins  when  the  Board  first 
learns  of  the  error. 

(b)  An  individual's  financial 
circumstances  are  not  material  to  a 
finding  that  recovery  of  an  overpayment 
would  be  against  equity  or  good 
conscience. 

(c)  The  section  may  be  illustrated  by 
the  following  examples: 

Example  (1).  After  being  informed  by  the 
Board  that  he  had  been  credited  with 
sufficient  years  of  railroad  service  to  retire  at 
age  60,  an  employee  quit  his  railroad  job  and 
applied  for  beneflts  under  the  Railroad 
Retirement  Act.  He  receives  benefits  for  six 
months  when  It  is  discovered  that  he  had 
insufficient  railroad  service  to  retire  at  age  60 
and  was  not  entitled  to  the  benefits  he 
received.  His  annuity  was  terminated. 
Because  the  employee  gave  up  his  seniority 
rights  when  he  quit  his  railroad  job.  he 
cannot  get  his  job  back.  It  is  determined  that 
the  employee  was  not  at  fault  in  causing  the 
overpayments.  In  this  situation  recovery  of 
the  overpayment  would  be  against  equity  or 
good  conscience  because  the  overpaid 
individual  gave  up  a  valuable  right. 

Example  (2).  A  widow,  having  been 
awarded  annuities  for  herself  and  her 
daughter,  entered  her  daughter  in  a  private 
schoo).  In  order  to  pay  for  the  schooling  she 
took  out  a  loan  and  used  the  monthly 
annuities  to  pay  interest  and  principal  on  the 
loan.  Aftec  the  widow  and  her  daughter  had 
received  payments  for  almost  a  year,  the 
deceased  employee  was  found  not  to  have 
lieen  insured  under  the  Railroad  Retirement 
Act.  Therefore,  all  payments  to  the  widow 
and  child  were  erroneous  and  the  annuities 
were  terminated.  It  is  determined  that  the 
widow  was  not  at  fault  in  causing  the 


overpayment.  Having  incurred  a  financial 
obligation  (the  school  loan]  toward  which  the 
l>enefits  had  been  applied,  the  widow  was  in 
a  worse  position  financially  than  if  she  and 
her  daughter  had  never  been  entitled  to 
benefits.  In  this  situation,  the  recovery  of  the 
overpayment  would  be  against  equity  or  good 
conscience. 

§255.14    Waiver  not  available  wtien 
recovery  can  be  mede  from  accrual  of 
eodal  security  benefltt. 

Where  the  overpayment  is  the  result 
of  a  reduction  of  benefits  payable  under 
the  Railroad  Retirement  Act  due  to  the 
overpaid  individual's  entitlement  to 
social  security  benefits  and  recovery  of 
such  overpayment  may  be  made  by 
offset  against  an  accrual  of  social 
security  benefits,  it  shall  not  be 
considered  to  be  against  equity  or  good 
conscience  or  contrary  to  the  purpose  of 
the  Railroad  Retirement  Act  to  recover 
the  overpayment  by  offset  against  the 
accrual.  Consequently,  in  such  a  case 
recovery  of  an  overpayment  is  not 
subject  to  waiver  consideration. 

§255.15    Wahfer  not  available  to  an  estate. 

There  shall  be  no  waiver  when 
recovery  is  sought  from  the  estate  of  an 
overpaid  individual  except  where  the 
overpaid  individual  was  not  at  fault  in 
causing  the  overpayment  and  where 
recovery  of  the  overpayment  would 
have  been  waived  under  S  255.13  of  this 
part  had  the  individual  not  died. 

§255.16    Admlnletrative  reNef  from 


(a)  Where  the  Board  seeks  to  recover 
an  overpayment  from  someone  other 
than  the  overpaid  individual,  as 
provided  for  in  i  255.4  of  this  part,  and 
where  waiver  of  recovery,  as  provided 
for  in  S  255.10  of  this  part,  is  not 
available  because  the  overpaid 
individual  was  at  fault  as  defined  in 

S  255.11  of  this  part,  the  Board  may 
forego  recovery  of  the  overpayment 
where  the  individual  from  whom 
recovery  is  sought  was  not  at  fault  in 
causing  the  overpayment  and  has  not 
received  any  benefit  from  the 
overpayment  and  where  recovery  is 
contrary  to  the  purpose  of  the  Railroad 
Retirement  Act  as  defined  in  S  255.12  of 
this  part. 

(b)  Application  of  administrative  relief 
from  recovery  with  respect  to  a  given 
person  from  whom  recovery  may  be 
made  shall  have  no  effect  on  the 
authority  of  the  Board  to  recover  the 
overpayment  from  anyone  else  from 
whom  recovery  may  be  sought. 

(c)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  (IJ:  An  employee,  through  his  own 
fault  causes  an  overpayment  in  his  annuity. 
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part.  Since  this  is  i 
overpayment,  the  I 
overpayment  fromjl 
for  example,  if  an  i 


(see  S  255.17  of  thi^ 
individual  was  at  I 
was  not  at  fault  in  I 
and  recovery  woulc 
purpose  of  the  Rail 


The  employee  died  before  the  overpayment 
can  be  recovered  from  him  and  he  leaves  no 
estate.  A  widow's  annuity  is  payable  on  the 
employee's  competsation  record.  The  widow 
was  not  at  fault  in  causing  the  overpayment. 
The  Board  may  redover  the  remainder  of  the 
overpayment  by  s^off  against  the  widow's 
annuity.  However,  jit  may  forego  recovery 
under  this  section  |f  such  recovery  would  be 
contrary  to  the  purfooae  of  the  Railroad 
Retirement  Act  as  pefined  in  J  255.12  of  this 
3t  a  waiver  of  the 
Dard  is  free  to  recover  the 
tie  widow  at  a  later  date, 
^ccnial  of  benefits  should 
become  payable,  if  it  determines  that  such 
recovery  would  not  be  against  the  purpose  of 
the  Railroad  Retir«tnent  Act. 

Example  (2).  A  representative  payee  for  a 
retarded  child,  thrdugh  her  own  fault,  causes 
an  overpayment  injlhe  child's  annuity.  The 
overpaid  amounts  ivere  used  for  the  benefit 
of  the  child.  The  representative  payee  dies 
before  the  overpayinent  can  be  recovered 
from  her  and  she  Uaves  no  estate.  The  Board 
may  not  waive  the  remainder  of  the 
overpayment  with  respect  to  the  child  since 
for  purposes  of  waiver  the  representative 
payee  is  considered  the  overpaid  individual 
I  part)  and  the  overpaid 
Bult.  However,  if  the  child 
causing  the  overpayment 
I  be  contrary  to  the 
oad  Retirement  Act  as 
defmed  in  \  255.12  {of  this  part,  then  the  Board 
may  forego  recovely  of  the  overpayment  from 
the  child's  annul tylunder  this  section. 

$255.17    RecovWy  Of  overpayments  from 
■  reprMentative  nayee. 

(a)  Joint  liability.  In  general,  if  an 
overpayment  is  ^lade  to  an  individual 
receiving  benefits  as  a  representative 
payee  (see  part  066  of  this  chapter]  the 
Board  may  reco\|er  the  overpayment 
from  either  the  riipresentative  payee  or 
the  beneficiary.  ( tr  both.  If  the 
beneficiary  is  cu  Tently  receiving 
benefits,  either  ii  i  his  or  her  own  right  or 
through  a  represi  tntative  payee,  the 
Board  will  gener  illy  propose  to  recover 
the  overpaymeni  by  setoff  against  those 
benefits. 

(b)  Waiver  of  overpayments.  For 
purposes  of  S  251  .10  of  this  part  (Waiver 
of  recovery),  if  it  is  determined  that  the 
representative  pi  lyee  was  at  fault  in 
causing  the  over  )ayment  there  may  be 
no  waiver  of  theloverpayment  either  as 
to  the  representative  payee  or  the 
beneficiary.  However,  if  the  beneficiary 
was  not  also  at  fault  in  causing  the 
overpayment  he  pr  she  may  be  eligible 
for  administrative  relief  from  recovery 
under  §  255.16  ol  this  part. 

(c)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  (1).  M  k  receiving  a  child's 
annuity  as  a  representative  payee  for  her 
disabled  son.  S.  With  M's  knowledge  S 
marries.  Although  both  M  and  S  know  that 
marriage  terminatas  the  child's  annuity, 
neither  of  them  inf  >rm  the  Board  of  this 


IMI 


event.  Both  M  and  S  are  liable  for  any 
overpayment  caused.  Waiver  is  not  available 
since  M  would  be  considered  at  fault  in 
causing  the  overpayment.  Administrative 
relief  from  recovery  is  not  available  to  S 
since  he  would  also  be  considered  at  fault. 
Example  (2).  R  is  a  representative  payee 
for  B,  who  resides  in  a  skilled  care  facility.  R 
is  found  to  be  at  fault  in  causing  an 
overpayment  of  beneHts  to  B.  The  Board  may 
recover  the  overpayment  from  either  R  or  E 
Waiver  is  not  available  because  R  was  at 
fault  in  causing  the  overpayment.  However,  If 
B  was  not  also  at  fault  in  causing  the 
overpayment  he  or  she  may  be  entitled  to 
administrative  relief  from  recovery  under 
S  255.16  of  this  part. 

9  2S6.1t    Compromis*  of  ovwpaymcnts. 

(a)  This  section  sets  forth  principal 
standards  which  the  Board  uses  to 
determine  if  an  overpayment  which  may 
not  be  waived  should  be  compromised. 
In  addition,  the  Board  may  compromise 
an  overpayment  under  the  Federal 
Claims  Collection  Standards  set  forth  in 
4  CFR  part  103. 

(b)  An  overpayment  may  be 
compromised  under  the  following 
circumstances: 

(1)  The  overpayment  cannot  be 
collected  because  of  the  overpaid 
individual's  inability  to  pay  the  full 
amount  of  the  overpayment  within  a 
reasonable  time; 

(2)  The  overpaid  individual  refuses  to 
pay  the  overpayment  in  full  and  it 
appears  that  enforced  collection 
procedures  will  take  an  inordinate 
amount  of  time  or  that  the  cost  of 
collecting  does  not  justify  the  enforced 
collection  of  the  full  amount;  or 

(3)  There  is  doubt  that  the  Board  could 
prove  its  case  in  court  for  the  full 
amount  claimed  because  of  a  bona  fide 
dispute  as  to  the  facts  or  because  of  the 
legal  issues  involved. 

§  255. 1 9    Suspension  or  termination  of  ttw 
coMection  of  overpayments. 

This  section  sets  forth  the  principal 
standards  which  the  Board  applies  in 
approving  the  suspension  or  termination 
of  the  collection  of  an  overpayment.  In 
addition  the  Board  may  suspend  or 
terminate  collection  under  the  Federal 
Claims  Collection  Standards  set  forth  in 
4  CFR  part  104. 

(a)  Collection  action  on  a  Board  claim 
may  be  suspended  temporarily  when  the 
debtor  caiuiot  be  located  and  there  is 
reason  to  believe  future  collection  action 
may  be  productive  or  collection  may  be 
effected  by  offset  in  the  near  future. 

(b)  Collection  action  may  be 
terminated  when: 

(1)  The  debtor  is  unable  to  make  any 
substantial  payment; 

(2)  The  debtor  cannot  be  located  and 
offset  is  too  remote  to  justify  retention 
of  the  claim: 


(3)  The  cost  of  collection  action  will 
exceed  the  amount  recoverable;  or 

(4)  The  claim  is  legally  without  merit 
or  cannot  be  substantiated  by  the 
evidence. 

Dated:  September  12, 1991. 

By  Authority  of  the  Board. 
Beatrice  Ezenki, 
Secretary  to  the  Board. 
[PR  Doc.  91-22580  Filed  9-18-91;  8:46  am] 

BIUJNO  COM  7Mt-01-M 


20CFRPart335 

RIN  3220-AA93 

Sickness  Benefits 

agency:  Railroad  Retirement  Board, 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend 
S  335.4(c)  of  its  regulations  under  the 
Railroad  Unemployment  Insurance  Act 
(RULA)  to  allow  a  claimant  30  days 
(instead  of  15)  to  file  a  claim  for 
sickness  benefits  under  the  RUIA  for  a 
particular  claim  period.  The  proposed 
change  will  improve  service  by 
expediting  the  payment  of  benefits  that 
otherwise  would  be  delayed  pending 
review  and  reconsideration  by  the 
delayed  filing  determinations  and  will 
provide  for  more  effective  use  of  the 
agency's  resources. 

DATES:  Comments  should  be  submitted 
on  or  before  October  21, 1991. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board,  844 
Rush  Street.  Chicago,  Illinois  60611.  (312) 
751-4513  (FTS  386-4513). 
SUPPLEMENTARY  INFORMATION:  Section 

5(a)  of  the  RUIA  provides  that  claims  for 
benefits  under  the  RUIA  shall  be  made 
in  accordance  with  such  regulations  as 
the  Board  shall  prescribe.  Section  5(b)  of 
the  RUIA  authorizes  the  Board  to 
establish  by  regulation  or  otherwise  any 
procedure  that  it  deems  necessary  or 
proper  for  the  determination  of  a  right  to 
benefits. 

Board  regulations  presently  allow  a 
claimant  15  days  to  file  a  claim  for 
sickness  benefits  for  a  particular  claim 
period  (usually  a  period  of  14 
consecutive  days).  See  20  CFR  335.4(c). 
The  15>day  period  is  measured  from  the 
ending  date  shown  on  the  claim  form,  or 
the  date  on  which  the  Board  mailed  the 
claim  form  to  the  claimant,  whichever 
date  is  later.  The  Board  initially  denies 
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benents  to  any  claimant  who  does  not 
file  his  or  her  claim  within  that  15-day 
period.  However,  as  explained  in 
§  335.4(d)(3]  of  the  regulations,  failure  to 
file  within  15  days  may  be  excused 
depending  on  the  reason  for  the  delay. 
To  ascertain  the  reason  requires 
consideration  of  the  response  made  by 
the  claimant  to  the  notice  of  the  initial 
denial  of  benefits. 

A  recent  survey  of  claims  filed  after 
the  15-day  time  limit  elapsed  shows  that 
the  vast  majority  of  claimants  filed  their 
forms  late  because  of  circumstances 
beyond  their  control,  and  not  because  of 
a  lack  of  diligence.  This  finding  parallels 
that  of  an  earlier  survey  of  applications 
that  wore  filed  late.  These  findings 
reflect  the  fact  that  sick  and  injured 
claimants  are  handicapped  in  their 
ability  to  conduct  their  business  and 
financial  affairs.  The  proposed 
regulatory  change  acknowledges  that 
handicap  by  allowing  somewhat  more 
time  for  filing  claims  for  sickness 
benefits.  The  proposed  change  will 
improve  service  by  expediting  the 
payment  of  benefits  that  otherwise 
would  be  delayed  pending  review  and 
reconsideration  of  the  delayed  filing 
determinations  and  will  provide  for 
more  effective  use  of  the  agency's 
resources.  In  addition,  the  proposed 
change  is  consistent  with  the  overall 
intent  and  purpose  of  the  Railroad 
Unemployment  Insurance  Act  to  provide 
assistance  in  meeting  the  temporary 
financial  needs  of  railroad  employees 
who  are  out  of  work  because  of 
unemployment,  sickness  or  injury. 

Also,  under  the  experience  rating 
provisions  of  the  1988  amendments  to 
the  RUIA  (Title  VII  of  Pub.  L  100-647). 
claims  for  sickness  benefits  are  subject 
to  prepayment  verification  with  the 
applicable  base  year  employer,  which 
helps  to  assure  the  validity  of  claims 
filed  by  the  employees  of  such  employer. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  contemplated  by 
this  part  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  3220-0039. 

List  of  Subjects  in  20  CFR  Part  335 

Railroad  employees.  Railroad 
sickness  benefits. 

'  For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  335— SICKNESS  BENEFITS 

1.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 


Autbarity:  4S  U.S.C  362(1)  and  362(1). 

2.  Section  335.4(c)  is  revised  to  read  as 
follows: 

9336.4(c)    FWngstatMMittorsicfcntssand 
claim  for  sicknass  banafits. 


(c)  Claim  for  sickness  benefits.  An 
employee  shall  file  a  claim  for  sickness 
benefits  within  30  days  afier  the  ending 
date  shown  on  the  claim  form,  or  within 
30  days  after  the  date  on  which  the 
Board  mails  the  claim  form  to  the 
employee,  whichever  date  is  later. 
Failure  to  comply  with  this  provision 
shall  bar  the  payment  of  sickness 
benefits  with  respect  to  any  day 
included  within  the  calendar  period 
covered  by  the  claim  form. 

Example:  If  a  fonn  for  claiming  sickness 
benefits  is  mailed  to  an  employee  on  July  13, 
for  the  period  from  July  i  to  July  14,  the 
employee  must  Tile  the  claim  within  30  days 
after  July  14  (on  or  before  August  13)  to  be 
paid  beneHts  for  the  period  July  1  to  July  14.  If 
the  claim  form  was  not  mailed  to  the 
employee  until  July  16.  the  claim  must  be  flied 
within  30  days  after  July  16  (on  or  before 
August  15). 

Dated:  September  11, 1991. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  of  the  Board. 
[PR  Doc.  91-22581  Filed  9-18-91:  8:45  am) 

BILUNO  COOC  7MS-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls:  Proposed  Revision 

AQENCV:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  ail 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Authority  is 
proposing  to  the  Corporation  that  the 
definition  of  "feed  grains"  be  revised  to 
include  meal  from  these  grains  for 
animal  consumption,  which  will  relieve 
inequity  in  the  treatment  of  this  meal 
relative  to  competing  products.  The 
Authority  also  is  proposing  to  the 
Corporation  that  the  volume  discount  be 


amended  as  follows:  to  allow  the 
discount  to  be  based  upon  commodities 
shipped  from  a  particular  origin,  that  is 
a  particular  country  outside  of  North 
America  and  a  particular  port  within 
North  America;  that  the  amount  shipped 
must  exceed  the  five  navigation  season 
average  by  100.000  tons:  and  that 
cargoes  subject  to  new  downbound  or 
upbound  business  refunds  not  be  used 
in  the  calculations  for  volume  discounts. 
This  is  intended  to  increase  use  of  this 
discount  and  make  it  more  practical. 

DATES:  Any  party  wishing  to  present 
views  or  data  on  the  proposed  revision 
may  file  comments  with  the  Corporation 
on  or  before  October  21, 1991. 

ADDRESSES:  Send  comments  to  Marc  C. 
Owen,  Chief  Counsel,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  C.  Owen,  Chief  Counsel.  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  (202)  366-0091. 

SUPPLEMENTARY  INFORMATION;  It  IS 

proposed  to  amend  the  definition  of 
"feed  grains"  in  {  402.3(g)  to  include 
meal  from  the  other  types  of  feed  grains 
for  animal  consumption.  These  meal 
products  presently  are  subject  to  the 
higher  bulk  rate  even  though  they 
compete  with  other  feed  grains  in  feed 
formulations.  The  proposed  amendment 
would  eliminate  this  inequity. 

It  also  is  proposed  that  the  i  402.11 
volume  discount  be  amended  as  follows: 
To  allow  the  discount  to  be  based  upon 
commodities  shipped  from  a  particular 
origin,  that  is  a  particular  country 
outside  of  North  America  and  a 
particular  port  within  North  America: 
that  the  amount  shipped  must  exceed 
the  five  navigation  season  average  by 
100,000  tons;  and  that  cargoes  subject  to 
new  downbound  or  upbound  business 
refunds  not  be  used  in  the  calculations 
for  volume  discounts.  The  principal 
purpose  of  this  amendment  is  to  allow 
rebates  under  this  section  to  be  more 
effectively  available  to  prospective 
beneficiaries  of  volume  rebates.  By 
being  calculated  on  the  basis  of  port  as 
well  as  commodity,  it  is  believed  that 
eligible  Seaway  users  will  increase  their 
shipments  through  the  system.  In 
addition,  the  present  volume  rebate 
method  can  result  in  increases  in 
shipments  from  one  port  being  negated 
by  decreases  from  another  port.  It  is 
believed  that  the  amendment  will 
resolve  this  situation. 
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Refulatory  Evalaatlon 

This  proposed!  regulation  involves  a 
foreign  affairs  fupction  of  the  United 
States,  and  therefore.  Executive  Order 
12291  does  not  apply.  This  proposed 
regulation  has  ako  been  evaluated 
under  the  Deparjment  of 
Transportation'^  Regulatory  Policies  and 
Procedures  and  jhe  proposed  regulation 
is  not  considered  significant  under  those 
procedures  and  ts  economic  impact  is 
expected  to  be  s  3  minimal  that  a  full 
economic  evalu.  tion  is  not  warranted. 

Regulatory  Flexibility  Act  Determinatioo 

The  Saint  Law  rence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  subi  tantial  number  of  small 
entities.  The  St.  ^wrence  Seaway  Tariff 
of  Tolls  relates  t  j  the  activities  of 
commercial  useis  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  by  foreign  vessels. 


Environmental  I  npact 


This  proposed 


regulation  does  not 


require  an  envir  >nmental  impact 
statement  undei  the  National 
Environmental  ijolicy  Act  (49  U.S.C. 
4321,  et  seq.)  betause  it  is  not  a  major 
federal  action  si  piificantly  affecting  the 
quahty  of  humai  i  environment. 

List  of  Subjects  n  33  CFR  Part  402 

Vessels.  Wate  rways. 

PART  402-{ AM  ENDED] 

Accordingly,  the  Saint  Lawrence 
Seaway  Develorment  Corporation 
proposes  to  amqnd  part  402 — Tariff  of 
Tolls  (33  CFR  part  402)  as  follows: 

1.  The  authori  ty  citation  for  33  CFR 
part  402  contini  es  to  read  as  follows: 

Authority:  68  St  it.  93.  33  U  S.C.  981-990. 

2.  In  5  402.3,  { aragraph  (g)  would  be 
revised  to  read  is  follows: 

§  402.3    Interpre  lation. 

*  «  •  •  • 

(g)  Feedgrair  s  means  barley,  com. 
oats,  flaxseed,  rapesseed,  soybeans, 
field  crop  seedsi  grain  screenings,  and 
meal  from  these  grains  for  animal 
consumption. 


d.  Section  402  ll  would  be  revised  to 
read  as  follows: 

i  402.1 1    Volum*  discount 

(a)  A  volume  Discount  shall  be 
gi  anted  to  carriers  at  the  end  of  the 


1991. 1992.  and 


L993  navigation  seasons 


after  payment  c  f  the  full  toll  specified  in 


the  schedule  under  the  tariff  in  S  402.8  of 
this  part  if  shipments  of  a  commodity 
from  a  particular  origin  exceed  the 
average  amount  of  shipments  from  that 
origin  for  that  commodity  in  the  Seaway 
during  the  five  navigation  seasons 
immediately  preceding  the  season  in 
which  the  volume  discount  is  applied  by 
an  amount  of  at  least  100,000  tons.  The 
volume  discount  shall  be  equal  to  a  20 
percent  reduction  of  the  portion  of  the 
composite  toll  related  to  charges  per 
metric  ton  of  cargo  paid  for  the 
shipments  that  surpass  the  average  for 
the  preceding  five  seasons.  The  volume 
discount  shall  be  applied  on  a  pro  rata 
basis  to  all  carriers  of  the  particular 
commodity  from  that  origin  within  one 
navigation  season. 

(b)  For  the  purposes  of  this  section. 
origin  means  the  country  in  which  the 
cargo  is  loaded,  except  if  the  cargo  is 
loaded  in  North  America,  origin  means 
the  port  at  which  the  cargo  is  loaded. 

(c)  If  the  conditions  in  paragraphs  (a) 
and  (b)  of  this  section  are  met.  a  volume 
discount  shall  be  granted  with  respect  to 
the  following  commodities: 

(1)  Grain: 

(2)  Other  agricultural  products: 

(3)  Iron  ore: 

(4)  Other  mine  products: 

(5)  Coal: 

(6)  Coke: 

(7)  Petroleum  products; 

(8)  Chemicals: 

(9)  Stone: 

(10)  Salt; 

(11)  Other  bulk  cargo; 

(12)  Iron  and  steel; 

(13)  Other  general  cargo; 

(14)  Containers. 

(d)  Cargoes  having  been  the  subject  of 
a  new  downbound  or  new  upbound 
business  refund  shall  be  excluded  from 
the  statistics  used  for  the  calculation  of 
volume  discounts. 

(e)  Notwithstanding  anything  in  this 
Tariff,  a  carrier  shall  not  obtain,  at  the 
end  of  a  navigation  season,  both  a 
volume  discount  and  a  new  downbound 
or  upbound  business  refund  with  respect 
to  the  same  shipment,  but  a  carrier  shall 
obtain  the  greater  of  the  said  discount  or 
refund.  Issued  at  Washington,  DC  on 
September  12, 1991. 

Saint  Lawrence  Seaway  Development 

Corporation. 

Marc  C  Owen. 

Chief  Counsel. 

[PR  Doc.  81-22522  Filed  9-18-m:  8:45  am] 

BHXINO  CODE  4t10-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-3997-6] 

Ocean  Dumping  Regulations; 
Proposed  Dedeslgnation  of  a  Site 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


SUMMARY:  EPA  today  proposes 
amending  the  period  of  use  of  the 
Interim  Woodbuming  Site  (the  "Interim 
Site")  from  "continuing"  to  a  period 
which  expires  at  midnight,  December  31. 
1993.  and  dedesignating  the  Interim  Site 
as  of  that  date.  The  Interim  Site  is 
located  approximately  17  nautical  miles 
offshore  of  Point  Pleasant.  New  Jersey. 
It  is  utilized  for  the  burning  of  waste 
wood  including,  driftwood,  timbers, 
wooden  hulls,  and  similar  wooden 
debris  generated  in  New  York  Harbor 
and  its  environs.  Today's  rule  addresses 
the  Water  Resources  Development  Act 
of  1990  ("WRDA").  which  prohibits 
woodbuming  at  sea  after  December  31. 
1993  and  states  that  EPA  shall  designate 
an  interim  site  for  such  disposal. 

EPA  today  also  announces  its 
decision  not  to  designate  a  permanent 
New  York  Harbor  Woodbuming 
Disposal  Site,  previously  proposed  for 
designation  in  the  Federal  Register  (54 
FR  40415)  on  October  2. 1989.  and  to 
terminate  the  environmental  impact 
statement  (EIS)  process  related  to 
designation  of  the  site  due  to  the  WRDA 
prohibition  of  woodbuming  at  sea  after 
December  31. 1993  and  requirement  that 
EPA  designate  an  interim  site.  Further, 
designation  of  a  new  woodbuming  site 
would  be  impractical  due  to  the  large 
amount  of  time  and  resources  that 
would  be  necessary  to  complete  a  final 
EIS  and  rule  that  would  make  a  new 
woodbuming  at  sea  site  viable  for  only 
a  short  amount  of  time,  at  best,  prior  to 
the  WRDA  deadline.  As  such,  any 
woodbuming  at  sea  activities  will  take 
place  at  the  current  interim  site. 

The  Interim  Site  will  continue  to  be 
subject  to  a  seasonal  restriction  and 
continuing  monitoring  to  ensure  that 
unacceptable  adverse  environmental 
impacts  do  not  occur. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  November 
4. 1991. 

ADDRESSES:  Send  comments  to:  Mario  P 
Del  Vicario,  Chief,  Marine  and 
Wetlands  Protection  Branch,  EPA 
Region  II,  26  Federal  Plaza,  New  York, 
New  York  1027a 


Federal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Proposed  Rules  47433 


The  flle  supporting  this  proposed 
rulemaking  is  available  for  public 
inspection  at  the  following  locations: 

EPA  Public  Information  Reference  Unit 
(PIRU).  room  2904  (Rear),  401  M  Street 
Southwest,  Washington,  DC  20460. 

EPA  Regional  U  Library,  room  402,  26 
Federal  Plaza,  New  York,  New  York 
10278-0090. 

EPA  Region  II  Field  Office  Library.  2890 
Woodbridge  Avenue,  Building  209, 
MS-245,  Edison,  New  Jersey  08837. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mario  P.  Del  Vicario,  (212)  264-5170. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C. 
1412(c)  gives  the  Administrator  of  EPA 
the  authority  to  designate  sites  where 
ocean  dumping  may  be  permitted.  On 
October  1, 1988,  the  Administrator 
delegated  the  authority  to  designate 
dredged  material  and  woodbuming  sites 
to  the  Regional  Administrator  of  the 
region  in  which  the  site  is  located.  This 
site  dedesignation  action  is  being 
proposed  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  228.4)  state  that  ocean  dumping 
sites  will  be  designated  by  publication 
in  part  228.  This  site  dedesignation  is 
being  published  as  proposed  rulemaking 
in  accordance  with  part  228  of  the 
Ocean  Dumping  Regulations  (40  CFR 
part  228),  which  permits  the 
dedesignation  of  ocean  disposal  sites. 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  by  November  4, 1991. 

On  November  30, 1990.  the  President 
signed  WRDA  (Pub.  L  99-662,  section 
lOl(v)),  which  includes  an  amendment 
providing  that  no  later  than  December 
31, 1993,  EPA  shall  prohibit  the  burning 
at  sea  of  waste  wood  collected  in  the 
New  York  Harbor  area  pursuant  to  the 
New  York  Harbor  Collection  and 
Removal  of  Drift  Project  (the  "Project"). 
WRDA  also  provides  for  the  continued 
issuance  of  permits  and  the  designation 
of  an  interim  site  for  such  disposal  until 
December  31, 1993,  unless  an  acceptable 
alternative  method  is  found  to  be 
implementable  at  an  earlier  date. 
WRDA  defines  an  acceptable 
alternative  as  a  method  of  disposal  of 
wood  other  than  burning  on  ocean 
waters  that  is  both  environmentally 
appropriate  and  economically  feasible. 
For  a  method  to  be  found  to  be  an 
implementable  acceptable  alternative,  it 
must  be  determined  to  be  an  acceptable 
alternative  and  implementable  by  the 
Regional  Administrator  of  EPA  Region 
II,  the  District  Engineer  'or  the  New 


York  District  Army  Corps  of  Engineers 
(COE),  the  State  of  New  Jersey,  and  the 
State  of  New  York.  Such  determination 
must  be  published  by  EPA  in  the  Federal 
Register. 

Under  the  statutory  amendment, 
effective  January  1. 1991,  at  least  half 
the  volume  of  waste  wood  collected  in 
carrying  out  the  Project  must  be 
disposed  of  through  land-based 
alternatives.  In  addition,  if  bids  received 
for  methods  other  than  woodbuming  are 
not  "substantially  greater"  in  cost,  such 
alternate  methods  must  be  selected. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et.  seq..  (NEPA)  requires  that 
Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  The  object  of 
NEPA  is  to  build  into  the  agency 
decision-making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  While 
NEPA's  EIS  requirements  do  not  apply, 
as  a  matter  of  law,  to  EPA  activities  of 
this  type,  EPA  has  voluntarily 
committed  to  prepare  EISs  in  connection 
with  ocean  dumping  site  designations. 

In  June  1989,  EPA  published  a  draft 
EIS  entitled  "Draft  Environmental 
Impact  Statement  for  the  Designation  of 
an  Ocean  Woodbuming  Site  for  the  New 
York  Bight".  The  notice  of  availability  of 
the  draft  EIS  for  public  review  and 
comment  was  published  in  54  Federal 
Register  40415,  October  2, 1989.  The 
public  comment  period  on  the  draft  EIS 
and  the  proposed  rule  closed  on  October 
27. 1989. 

WRDA  requires  EPA  to  prohibit 
woodbuming  at  sea  no  later  than 
December  31, 1993  and  to  designate  an 
interim  site  for  such  disposal.  As  such, 
EPA  hereby  terminates  the  EIS  and 
designation  process  for  a  permanent 
site,  proposed  in  54  Federal  Register 
40415,  October  2, 1989.  However,  should 
an  implementable  acceptable 
alternative,  as  defined  in  WRDA,  be 
developed  prior  to  December  31. 1993, 
EPA  would  terminate  woodbuming  at 
sea  at  that  earlier  time  as  required  by 
WRDA. 

C.  Interim  Site 

The  interim  woodbuming  site  is 
located  approximately  17  nautical  miles 
offshore  of  Point  Pleasant,  New  Jersey. 
The  site  occupies  an  area  of 
approximately  12.5  square  nautical 
miles,  and  water  depths  average  30 
meters.  The  coordinates  of  the  site  are 
as  follows: 

40*  00'  00"  to  40*  04'  20"  N 
73'  41'  00 "  to  73*  38'  10"  W 


All  of  the  wooden  debris  burned  at 
the  interim  site  are  from  New  York 
Harbor  and  its  environs.  No 
woodbuming  activities  may  occur  from 
Memorial  Day  to  Labor  Day  each  year. 
If  at  any  time  prior  to  midnight 
December  31, 1993  woodbuming 
operations  at  the  site  cause  significant 
adverse  impacts,  use  of  the  site  will  be 
restricted  or  terminated. 

D.  Proposed  Action 

EPA  today  proposes  amending  the 
period  of  use  of  the  Interim  Site  from 
"continuing"  to  a  period  which  expires 
at  midnight  December  31, 1993,  and 
dedesignating  the  Interim  Site  as  of  that 
date.  This  action  is  necessary  due  to 
WRDA  which  prohibits  woodbuming  at 
sea  after  December  31, 1993. 

EPA  solicits  public  comment  on  all 
aspects  of  this  proposed  rule. 

E  RegiUatory  Assessments 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  Section  601  et.  seq.,  EPA  is 
requested  to  perform  a  regulatory 
flexibility  analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  after  December  31. 1993, 
use  of  the  Interim  Site  is  barred  by  law, 
i.e.  WRDA,  thus  precluding  thereafter 
any  involvement  with  the  Interim  Site 
by  any  small  entities.  Consequently,  this 
rule  does  not  necessitate  preparation  of 
a  regulatory  flexibility  analysis. 

EPA  must  also  perform  a  regulatory 
impact  analysis  pursuant  to  Executive 
Order  12291,  when  a  regulation  is 
"major".  This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  under  the  executive  order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
regulatory  impact  analysis. 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C  3501  et. 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated:  September  4. 1991. 

Constantine  Stdamon-Eristofr. 

Regional  Administrator  for  Region  II. 

In  consideration  of  the  foregoing,  part 
228  of  title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 
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IMI 


PART228-{AMEI|IDED] 


l.The  authority 
continues  to  read 


:itation  for  part  228 
Is  follows: 


Authority:  33  U.S.d  Sectiont  1412  and  1418. 
2.  In  S  228.12  paJ 


introductory  text  i 
amended  by  remo 
the  Region  II  wo 
and  by  adding  a  s 
paragraph  (a)(3)  t 


graph  (a)(3) 
$  proposed  to  be 
ing  the  words,  "and 
incineration  site", 
tence  to  the  end  of 
read  as  follows: 


§  22S.12    Daicgatio*  of  manag«nMnt 
authority  for  hiterin^  ocaan  dumping  sites. 

(3)  *  *  *  The  Em  Region  II  interim 
wood  incinerationsite  shall  expire  and 
is  dedesignated  effective  midnight 
December  31,  IJ 


S22S.12    [Amende^] 

3.  In  §  228.12  thej  table  immediately 
following  paragraph  (a)(3)  is  amended 
by  adding  to  the  ei  itry  under  the  right 
column  labeled  "piimary  use"  the 
following  new  woids:  "This  site  expires 
on  midnight  December  31. 1993.". 

(re  Doc  22315  Filed  M»-91:  8:45  am) 

BOJJNQ  COOe  MSOJO-H 


FEDERAL  MARI 

46  CFR  Part  540 

(Docfcat  No.  91-321 1 


trnME 

10 


COMMISSION 


PasMfiger  Vessel  Financial 
ResponsitHtHy  Requirements  for 
Indemnification  of  Passefigers  for 
Nonperformance  of  Transportation 

AQENCV:  Federal  Maritime  Commission. 
action:  Advance  notice  of  proposed 
rulemaking  and  notice  of  inquiry; 
Extension  of  time  lor  comments. 

SUMHARV:  On  August  15, 1991,  the 
Federal  Maritime  Commission  published 
an  Advance  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry  (56  FR 
40586),  which  soliaited  public  comment 
on  its  passenger  vessel  financial 
responsibility  requirements  for 
indemnification  oE  passengers  for 
nonperformance  of  transportation.  The 
comments  receive  1  will  assist  the 
Commission  in  de  ermining  whether  it 
should  amend  its  legulations  at  46  CFR 
part  540,  subpart  J  i.  The  Federal 
Maritime  Commisiion  also  invited  the 
public  to  commen  on  the  meaning  of 
section  3(b)  of  Pul  lie  Law  89-777.  The 
International  Council  of  Cruise  Lines 
("ICCL")  now  hasirequested  a  45  day 
extension  of  time  or  filing  comments 
which  are  now  dus  September  30, 1991. 
ICCL  claims  the  a  Iditional  time  is 


needed  to  allow  testing  of  various 
financial  formulae  and  resolution  of 
differences  among  members.  The 
Commission  has  determined  to  grant 
ICCL's  request,  and  extend  the  time  for 
filing  comments  to  November  14. 1991. 
DATES:  Comments  (original  and  fifteen 
copies)  on  or  before  November  14, 1991. 
ADDftESSES:  Send  comments  to:  Joseph 
C.  Polking.  Secretary.  Federal  Maritime 
Commission,  1100  L  Street.  NW.. 
Washington,  DC  20573-0001.  (202)  523- 
5725. 
FOR  FUirrHER  INFORMATION  COfrfACT: 

Bryant  L  VanBrakle.  Director.  Bureau  of 

Tariffs,  Certification  and  Licensing, 

Federal  Maritime  Commission,  1100  L 

Street,  NW..  Washington.  DC  20573- 

0001,  (202)  523-5796. 

By  the  Commission. 

loseph  C  Policing, 

Secretary 

[FR  Doc.  91-.22539  Filed  9-18-91:  8:45  am] 

BHJJNQ  CODE  STJO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

49CFR  Part  552 

Federal  Motor  Vehicle  Safety 
Standards;  New  Pneumatic  Tires— 
Inflation  Pressure 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking.         " 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  the  Rubber 
Manufacturers  Association  (RMA) 
requesting  an  amendment  to  Federal 
Motor  Vehicle  Safety  Standard  No.  109. 
New  Pneumatic  Tires  for  passenger  cars, 
about  maximum  permissible  inflation 
pressures.  Specifically,  the  petitioner 
requested  that,  instead  of  determining 
the  test  inflation  pressures  based  upon 
the  maximum  permissible  inflation 
pressure  marked  on  the  tire,  the  agency 
specify  one  test  inflation  pressure  for 
each  of  the  petitioner's  suggested  load 
range  categories  of  tires.  The  agency  has 
decided  to  deny  the  petition  primarily 
because  it  is  not  aware  of  any  technical 
data  indicating  either  that  there  is  a 
safety  reason  for  the  change  or  that 
there  are  problems  with  conducting  the 
current  performance  testing  of 
passenger  car  tires.  Accordingly,  there  is 
no  reasonable  possibility  that  the 
requested  amendment  would  be  issued 
at  the  conclusion  of  a  rulemaking 
proceeding. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Cook,  Office  of  Vehicle  Safety 

Standards,  National  Highway  Traffic 

Safety  Administration,  400  Seventh 

Street.  SW..  Washington.  DC  20590  (202- 

366-4803). 

SUPMEMENTARY  INFORMATIOI«: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  109.  New  Pneumatic  Tires, 
specifies  dimensions  for  tires  used  on 
passenger  cars  and  laboratory  test    ' 
requirements  for  bead  unseating 
resistance,  strength,  endurance,  and 
high  speed  performance.  The  standard 
also  defines  tire  load  ratings  and 
specifies  labeling  requirements  for 
passenger  car  tires. 

The  standard  requires  that  each 
passenger  car  tire  must  have  a 
maximum  permissible  inflation  pressure 
labeled  on  its  sidewall  (S4.3).  Section 
4.2.1(b)  list  the  permissible  maximum 
pressures;  32.  36. 40,  or  60  pounds  per 
square  inch  (psi),  or  240,  280.  290,  300. 
330.  340,  350.  or  390  kiloPascals  (kPa).  A 
manufacturer's  selection  of  a  maximum 
pressure  determines  the  pressures  at 
which  its  tire  is  tested.  For  each 
permissible  maximum  pressure.  Table  11 
of  the  standard  specifies  pressures  at 
which  the  standard's  tests  must  be 
conducted.  The  intent  of  this  provision 
is  to  limit  the  number  of  possible 
maximum  inflation  pressures  to  reduce 
the  likelihood  of  having  tires  of  the  same 
size  on  the  same  vehicle  with  one 
maximum  load  value  but  with  two 
different  maximum  permissible  inflation 
pressures.  Under  the  petitioner's 
request,  the  potential  for  confusion 
increases  because  the  inflation  pressure 
can  be  any  value. 

Petition 

On  January  22, 1991.  the  Rubber 
Manufacturers  Association  (RMA) 
petitioned  the  agency  to  amend 
Standard  No.  109*8  requirements  about 
maximum  permissible  inflation 
pressures.  Specifically,  it  requested  that 
the  test  inflation  pressures  be  changed 
from  those  specified  in  Table  II  for  each 
of  the  maximum  permissible  inflation 
pressures  listed  in  section  S4.2.1(b)  to 
one  test  inflation  pressure  for  each  of  its 
suggested  load  range  categories  of  tires: 
"standard  load."  "extrar  load."  'TType 
temporary  spare  tires,"  and  "CT  tires." 
Thus,  under  the  petitioner's  requested 
approach,  the  manufacturer  could  set 
the  maximum  permissible  inflation 
pressure  for  any  particular  tire  without 
affecting  the  test  inflation  pressures. 

In  support  of  its  petition,  RMA  stated 
that  its  requested  amendment  would  be 
more  rational,  would  simplify  the 
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requirements,  and  would  reduce 
confusion  which  it  believes  exists  with 
regard  to  tire  test  inflation  pressures. 
The  requested  amendment  would  also 
eliminate  the  need  for  rulemaking  to 
amend  the  list  of  maximum  permissible 
inflation  pressures  in  S4.2.1(b)  each  time 
a  manufacturer  wishes  to  introduce  a 
tire  with  a  previously  unlisted  maximum 
inflation  pressure.  The  petitioner  further 
stated  that  in  addition  to  harmonizing 
Standard  No.  109  with  the  standards  of 
the  International  Standardization 
Organization  (ISO)  and  the  European 
Commission  for  Europe  (ECE),  its 
suggested  approach  would  be  more 
consistent  with  Standard  No.  119.  New 
pneumatic  tires  for  vehicles  other  than 
passenger  cars,  which  currently  uses 
load  ranges  to  specify  testing 
parameters. 

On  March  14, 1991,  RMA  officials  met 
with  NHTSA  personnel  to  explain  the 
reasons  for  its  requested  rulemaking. 
Among  the  potential  additional  benefits 
that  RMA  attributed  to  its  suggested 
amendments  were  improved  fuel 
economy,  improved  vehicle  performance 
and  handling,  and  flexibility  in  allowing 
the  introduction  of  new  vehicle  concepts 
such  as  tires  for  electric  cars. 

Agency  Decision 

After  reviewing  the  petition.  NHTSA 
has  decided  to  deny  it  for  the  reasons 
set  forth  below.  Before  addressing  the 
petition's  substance,  the  agency  notes 
that  while  some  of  the  petitioner's  stated 
goals  (e.g..  harmonization,  fuel  economy, 
and  the  promotion  of  design  flexibility) 
are  commendable,  they  either  would  not 
be  accomplished  through  the  petition  or 
are  outweighed  by  safety  or  other 
considerations.  To  begin  with,  the 
petitioner  did  not  present  any  technical 
data  supporting  either  a  safety  reason 
for  the  change  or  showing  problems  with 
the  current  performance  testing  of 
passenger  car  tires.  In  fact,  RMA  stated 
at  its  March  1991  presentation  that  it 
was  not  aware  of  any  signiflcant 
industry  or  testing  problems  with  the 
current  standard's  test  inflation 
pressures.  In  addition,  the  agency  is  not 
aware  of  complaints  from 
manufacturers,  test  laboratories,  or 
consumers  about  misinterpreting  the 
maximum  inflation  pressures. 

As  for  the  petitioner's  specific 
statements,  RMA  has  not  provided  any 
information  supporting  its  claim  that  the 
changes  would  make  the  standard  more 
"rational"  or  "reduce  the  very  real 
possibility  of  confusion."  Nor  did  RMA 
present  any  technical  data  explaining 
the  validity  of  the  desired  category 
ranges  to  cover  the  performance 
characteristics  of  all  tires.  The  agency 
believes  that  the  standard's  current 


approach  is  more  rational  than  the  one 
in  RMA's  petition  because  it  results  in  a 
closer  relationship  between  the 
maximum  permissible  inflation  and  test 
inflation  pressures  than  the  petitioner's 
requested  approach.  Such  a  closer 
relationship  is  desirable  because  the 
performance  tests  are  conducted  at  the 
inflation  pressure  to  which  consumers 
most  likely  inflate  their  tires.  Under  the 
petition,  a  performance  requirement's 
stringency  could  be  affected  depending 
on  the  breadth  of  each  category  and  the 
test  inflation  pressure  chosen  for  that 
category.  In  addition,  the 
interrelationship  among  the  various  test 
values  and  the  performance 
requirements  in  the  standard  are  too 
complex  to  be  evaluated  based  on 
general  categories  of  load  range.  As 
explained  below,  several  other  factors 
including  section  widths,  tire  types, 
construction  types,  wheel  size,  and  cord 
material  are  relevant  to  a  passenger 
care  tire's  performance.  The  agency 
believes  that  RMA  has  made  no 
showing  of  an  unnecessary  burden  in 
terms  of  testing  difficulties  or  cost  to 
manufacturers,  the  agency,  or  testing 
facilities.  Nor  has  the  petitioner  shown 
that  the  requested  changes  would 
improve  the  testing  of  tires.  As  for 
confusion,  because  RMA  has  not  shown 
any  mistakes  in  selecting  test  pressures, 
the  petitioner  has  not  supported  its 
claims  of  confusion  with  concrete 
examples. 

NHTSA  agrees  with  RMA  that  the 
proposal  would  reduce  the  number  of 
different  test  pressures  related  to  testing 
tires.  However,  regardless  of  whether 
load  range  determines  test  pressure  or 
maximum  inflation  pressure  determines 
test  pressure,  the  tester  must  still  check 
to  see  what  value  for  the  dependent 
variable  (i.e..  test  pressure)  is  specified 
for  a  given  independent  variable  (e.g.. 
load  range  or  maximum  inflation 
pressure.) 

As  for  the  regulatory  burden  of  having 
to  conduct  rulemaking  each  time  a  tire 
with  an  unspecifled  maximum 
permissible  inflation  pressure  is 
developed,  NHTSA  notes  that  in  the  23 
years  since  Standard  No.  109  was 
issued,  there  have  been  only  four 
amendments  to  add  new  test  inflation 
pressures.  Even  though  these 
amendments  take  time  to  evaluate,  they 
have  posed  a  relatively  minor  burden  on 
the  agency. 

In  regard  to  international 
harmonization,  NHTSA  generally 
supports  efforts  to  make  its  standards 
consistent  with  those  in  the 
international  community.  Nevertheless, 
the  agency  must  carefully  consider 
safety  and  other  considerations  before  it 


endorses  such  harmonization  efforts. 
One  important  consideration  is  that 
unlike  the  European  "type  approval" 
system  in  which  manufacturers  submit 
motor  vehicles  and  items  of  motor 
vehicle  equipment  to  governments  for 
approval,  the  United  States  has  a  self- 
certification  system  in  which 
manufacturers  certify  that  their  products 
comply  with  the  Federal  Motor  Vehicle 
safety  standards  (see  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966).  Under  this  country's 
system,  the  Federal  safety  standards 
must  be  objective,  practicable,  and  meet 
the  need  for  safety.  As  a  result, 
compared  to  its  foreign  counterparts,  the 
agency  is  more  cautious  about 
relinquishing  its  authority  to  review 
through  the  rulemaking  process  new 
tires  that  depend  on  non-traditional 
inflation  pressures. ' 

A  second  important  consideration  is 
that  the  petitioner  oversimplifles  the 
harmonization  process.  The  petitioner 
appears  to  believe  that  this  country 
should  accept  at  face  value,  the 
European  standard  and  adopt  it  into  our 
standard,  without  considerable 
evaluation  and  discussion.  In  fact,  the 
harmonization  process  is  a  highly 
deliberative  and  complex  procedure 
which  involves  a  structured  approach, 
including  commitments  of  personnel, 
time,  and  funding  from  governments  and 
industry  around  the  world.  For  instance, 
an  effort  to  harmonize  the  passenger  car 
braking  standard  (proposed  Standard 
No.  135)  began  early  twelve  years  ago 
and  has  yet  to  result  in  a  flnal  rule,  (see 
56  FR  30528).  As  for  the  harmonization 
of  tire  standards,  the  interrelationships 
of  all  the  domestic  and  foreign  tire 
standards  would  be  considered  as  a 
whole  and  at  great  length.  This  difl^ers 
from  the  petitioner's  request  which 
focused  on  only  one  part  of  the 
standard. 

Contrary  to  the  petitioner's  statement 
about  uniformity,  NHTSA  believes  that 
it  is  appropriate  to  distinguish  between 
the  approaches  taken  in  Standard  No. 
109  and  Standard  No.  119  concerning 
test  inflation  pressures.  These 
di^erences  are  justifled  because  tires 
used  for  passenger  cars  have 
traditionally  had  fewer  maximum 
permissible  inflation  pressures  and 
other  variations  than  tires  subject  to 
Standard  No.  119.  In  addition,  those 
persons  who  use  tires  subject  to 
Standard  No.  119  are  more  likely  to  be 
professional  drivers  and  owners.  These 
persons  tend  to  have  more  expertise 
about  tires  than  typical  non-professional 
drivers  who  use  passenger  car  tires. 

The  petitioner  also  appears  to  have 
oversimplified  the  approach  taken  in 
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testing  tires  subject  to  Standard  No.  119. 
Even  though  Standard  No.  119  uses  load 
ranges  in  some  of  itsj  tables  to  indicate 
testing  parameters,  load  ranges  are 
never  used  by  themsfelves  to  designate  a 
particular  test  value.  Instead,  they  are 
always  used  in  combination  with  other 
categories  of  tire  and  vehicle  attributes 
because  some  load  ranges  fit  more  than 
one  category  of  tire.  Kmong  the  various 
combinations  of  cateigories  that  the 
standard  uses  to  bre^k  down  the  load 
ranges  are  tire  characteristics  (e.g.. 
motorcycle.  12"  rimsj  14.5"  rims,  light 
truck  tires,  17.5"  tub^less  rims,  tube  type 
tires,  tubeless  tires,  ind  speed  restricted 
tires),  cord  type  (e.g.,  rayon,  nylon,  or 
polyester),  load  rangjes  (e.g..  A  through 
N]  some  of  which  fit  jmore  than  one 
category,  actual  ma^^mum  inflation 
pressure  corresponding  to  the  actual 
maximum  load  on  the  tire  sidewall 
(based  on  dual/single  rated  tires),  test 
loads  based  on  the  piercent  of  actual 
maximum  load  rating  on  the  tire 
sidewall,  and  percent  of  actual 
maximum  load  ratine  based  on  the 
testing  period.  j 

In  contrast  Standird  No.  109 
currently  provides  a  closer  relationship 
between  the  maximum  inflation 
pressure  and  the  test  inflation  pressure 
than  would  be  provided  under  RMA's 
requested  change.  Accordingly,  if  load 
ranges  were  used  in$tead  of  the 
permissible  maximuin  inflation  pressure 
as  the  starting  point  for  determining  test 
pressures,  additional  attributes  similar 
to  the  ones  in  Standard  No.  119  might  be 
needed  to  assure  tha  proper  testing  of 
new  load  ranges.  The  selection  and 
application  of  such  attributes  would 
require  extensive  effort  which  would 
result  in  httle  or  no  safety  benefit. 

As  for  the  issue  ol  fuel  economy,  the 
agency  disagrees  wi  ih  RMA's  statement 
that  the  petition  woi  Jd  assist  vehicle 
manufacturers  in  m(  eting  the  corporate 
average  fuel  economy  (CAFE) 
standards.  The  agemcy  notes  that  under 
the  fuel  economy  te^ts  conducted  by  the 
Environmental  Protection  Agency  (EPA), 
the  tires  are  inflated  to  between  29  psi 
to  32  psi  for  the  coaft  down  test  and  45 
psi  for  the  dynamonteter  test.  Because 
these  inflation  pres^res  are 
independent  of  the  ihflation  pressures 
marked  on  the  tire,  raising  the  maximum 
inflation  pressure  marked  on  the  tire 
sidewall  would  havt  no  effect  on  fuel 
economy  during  the  EPA  test. 

Further,  NHTSA  does  not  believe  that 
RMA's  petitioned  fcr  approach  would 
significantly  improve  real-world  fuel 
economy.  The  agency  believes  that  the 
inflation  pressure  that  the  vehicle 


manufacturer  wouk 


recommend  to  the  c  jnsumer  would  not 


JMI 


typically 


be  the  maximum  inflation  pressure 
marked  on  the  tire,  but  a  lower  value 
(approximately  29  to  32  psi)  to  ensure  a 
smooth  ride.  Thus,  for  the  purposes  of 
real-world  fuel  economy,  it  would  not 
matter  whether  the  tire  had  been 
labeled  with  a  maximum  inflation 
pressure  of  a  higher  value  (e.g.,  35.  44.  or 
60  psi.)  Fuel  economy  would  not  be 
significantly  improved  because  the  tire's 
rolling  resistance  at  the  inflation 
pressure  actually  used  (i.e.,  the 
manufacturer's  recommended  level) 
would  be  greater  than  the  rolling 
resistance  at  the  maximum  permissible 
inflation  pressure.  Since  higher  rolling 
resistance  results  in  poorer  fuel 
economy,  there  would  be  no  actual 
improvement  in  fuel  economy  from  the 
RMA's  petitioned  for  approach. 

In  summary,  NHTSA  concludes  that 
RMA  has  not  shown  that  the  agency 
should  amend  Standard  No.  109.  For  the 
reasons  set  forth  above,  the  agency  has 
decided  to  deny  RMA's  petition  for 
rulemaking. 

Issued  on:  September  13, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(PR  Doc.  91-22604  Filed  9-ia-ei;  8:45  am] 
BtUINQ  cooc  4»io-aa-« 


49  CFR  Part  571 

[Docket  No.  91-12;  Notic*  1] 

RIN  2127-A098 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  an 
amendment  to  Motor  Vehicle  Safety 
Standard  No.  108  to  permit 
"Combination  Headlamp  Systems", 
headlighting  systems  in  which  the  upper 
and  lower  beams  could  be  provided  by 
two  t>'pes  of  dissimilar  headlamps, 
combining  aspects  of  performance  of  the 
two  types  but  within  a  single  headlamp. 
A  manufacturer  could  select  upper  and 
lower  beam  providers  from  three  types 
of  dissimilar  headlamps:  Type  F  sealed 
beams,  integral  beams,  and  replaceable 
bulb  headlamps,  providing  that  the 
lamps  were  designed  to  conform  to  the 
photometries  of  Figures  15  or  17  of 
Standard  No.  108.  These  specifications 
allow  simultaneous  use  of  both  upper 
and  lower  beams.  The  adoption  of  the 
proposal  would  promote  implementation 
of  high  intensity  discharge  headlighting 
technology  in  the  relatively  near  fiiture. 


which,  when  used  as  a  lower  beam, 
must  remain  activated  when  the  upper 
beam  is  engaged.  This  rulemaking 
implements  the  grants  of  petitions  for 
rulemaking  submitted  by  Koito 
Manufacturing  Company  and  Hella  KG 
Hueck. 

DATES:  The  conunent  closing  date  for 
the  proposal  is  November  18. 1991.  The 
effective  date  of  the  amendments  would 
be  30  days  after  publication  of  the  final 
rule  in  the  Federal  Register. 

ADDRESSES:  Conunents  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  to:  Docket  Section, 
room  5109.  Nassif  Building.  400  Seventh 
Street,  SW..  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to.  4 
p.m.] 
FOR  FURTHER  INFORMATION  CONTACT: 

Jere  Medlin.  Office  of  Rulemaking. 
NHTSA  (202-366-6276). 
SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  108, 
Lamps,  Reflective  Devices  and 
Associated  Equipment,  presently  allows 
motor  vehicles  to  be  equipped  with  one 
of  three  types  of  headlighting  systems. 
These  are  sealed  beam  systems  as 
specified  by  S7.3  (Types  A  through  G). 
integral  beam  systems  as  specified  by 
S7.4,  and  replaceable  bulb  systems  as 
specified  by  S7.5. 

In  response  to  recent  requests  for 
interpretation  from  two  headlamp 
manufacturers.  Koito  Manufacturing  Co. 
(Koito).  and  Hella  KG  Hueck  (Hella). 
and  a  lighting  engineer.  Gordon 
Bonvallet  NHTSA  advised  that 
Standard  No.  108  required  that  both  the 
upper  and  lower  headlamp  beams  be 
provided  by  the  same  headlighting 
system.  Foreseeing  such  an 
interpretation.  Koito  asked  that  its  letter 
be  treated  as  a  petition  for  rulemaking 
to  allow  intermixing  of  headlamp 
systems,  so  that  the  upper  beam  and 
lower  beam  could  be  provided  by  the 
different  headlighting  systems.  After 
Hella  received  its  interpretation,  it 
petitioned  for  similar  rulemaking.  Koito. 
Hella.  and  Mr.  Bonvallet  inquired  with 
respect  to  specific  headlighting  system 
designs.  In  the  Koito  system,  the  lower 
beam  would  be  provided  by  a 
replaceable  bulb  headlamp  and  the 
upper  beam  by  an  integral  beam  lamp, 
either  as  separate  headlamps,  or 
combined  as  a  single  headlamp.  In  the 
Hella  and  Bonvallet  systems,  the  lower 
beam  would  be  provided  by  an  integral 
beam  headlamp,  and  the  upper  beam  by 
a  replaceable  bulb  headlamp  combfned 
as  a  single  headlamp.  For  the  reasons 
discussed  below,  NHTSA  grants  these 
petitions,  and  implements  the  grants 
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through  the  proposal  set  forth  in  this 
notice. 

It  has  been  the  agency's  goal  for  a 
number  of  years  to  reduce  regulatory 
restrictions  inhibiting  design  freedom  in 
motor  vehicle  lighting  if  those 
restrictions  are  not  necessary  for  safety. 
NHTSA  has  reviewed  its  specifications 
for  headlamps  and  has  tentatively 
determined  that  some  intermixing  of 
headlamp  systems  may  be  allowed 
without  apparent  effect  upon  safety. 
Furthermore,  this  may  be  accomplished 
by  relatively  simple  amendments  to 
Standard  No.  108. 

Initially,  the  headlamps  and 
associated  photometries  specified  by 
Standard  No.  108  were  those  of  the 
Society  of  Automotive  Engineers  (SAE), 
specifically,  headlamps  of  sealed  beam 
design  and  photometries  of  SAE, 
Standard  ]579.  these  specifications  did 
not  provide  for  simultaneous  use  of  the 
upper  and  lower  beam.  During  the  1980's 
manufacturers  developed  systems  in 
which  the  lower  beam  supplemented  the 
upper  beam.  NHTSA  amended  Standard 
No.  108  to  allow  headlamps  of  new 
design,  and  adopted  modified 
photometric  specifications  (Figure  15  for 
four  lamp  systems.  Figure  17  for  two 
lamp  systems)  aUowing  simultaneous 
use  of  all  headlamps  in  a  headlighting 
system  for  achieving  the  upper  beam. 
Thus,  in  the  past  10  years  Standard  No. 
108  has  been  amended  to  allow  Types  E 
through  H  sealed  beam  headlamps, 
replaceable  bulb  headlamps  (with  Type 
HBl  through  HB5  light  sources),  and 
integral  beam  systems.  Type  F  sealed 
beam  headlamps  must  meet  the 
photometries  of  Figure  15.  Replaceable 
bulb  headlamps  with  Type  HB2,  HB3, 
and  HB4  light  sources  must  meet  the 
photometries  of  Figures  15/17.  Integral 
beam  headlamps  may  meet  the 
photometry  requirements  of  either 
Figures  15/17  or  SAE  J579  DEC84. 
Headlamps  with  HBl  and/or  HB5  light 
sources,  and  all  sealed  beam  headlamps 
other  than  Type  F  must  meet  the 
photometry  requirements  of  SAE  J579 
DEC84.  Headlamps  with  HBl  and  HB5 
light  sources  used  in  combination  with 
any  light  source  other  than  HBl  or  HB5 
must  meet  the  photometry  of  Figures  15/ 
17. 

Because  the  Koito  and  Bonvallet 
systems  would  incorporate  headlamps 
designed  to  conform  to  the  photometries 
of  Figures  15/17.  and  NHTSA  is 
unaware  of  any  desire  to  mix  headlamp 
systems  designed  to  conform  to  SAE 
)579  DEC84  (and  has  a  reservation, 
discussed  below),  the  agency  is 
directing  its  proposal  to  the  intermixing 
of  headlamp  systems  designed  to 
provide  simultaneous  beam  use.  those 


designed  with  Figures  15/17  in  mind.  For 
some  years,  gaseous,  or  high  intensity 
discharge  (HID)  headlamps  have  been 
under  development,  and  NHTSA  is 
aware  of  the  desire  of  some 
manufacturers  to  introduce  the  lamps  on 
production  vehicles.  It  is  probable  that 
the  initial  appUcation  of  HIDs  as  in  the 
Bonvallet  design,  will  be  as  lower  beam 
integral  beam  headlamps.  Unlike  other 
headlamps,  all  of  which  provide  full 
intensity  of  illumination  within  one 
second  after  activation,  the  HID,  at  its 
present  state  of  development,  requires 
one  to  three  seconds  to  reach  its  full 
photometric  potential.  This  time  lag  is 
acceptable  upon  initial  activation  of  an 
HID,  but  not  acceptable  during  a  beam 
change  from  upper  to  lower,  where  a 
period  of  one  to  three  seconds  can  occur 
during  which  the  level  of  illumination  is 
below  minimum  requirements.  Once  a 
lower  beam  HID  is  activated,  it  is 
assumed  that  it  would  remain  activated. 
Thus,  today's  use  of  HID  light  sources  is 
really  limited  to  a  system  allowing 
simultaneous  use  of  lower  and  upper 
beams  since  the  lower  (HID)  beam  may 
remain  on.  Because  of  the  time  lag 
required  for  full  illumination,  a  lower 
beam  HID  is  not  acceptable  in  a  system 
designed  to  the  photometries  of  SAE 
J579  DEC84,  in  which  the  lower  beam 
must  be  extinguished  when  the  upper 
beam  is  activated,  because  of  the  one  to 
three  second  "blackout"  that  would 
occur  upon  return  to  the  lower  beam. 
Similarly,  with  the  present  state  of  HID 
development,  an  upper  beam  HID  would 
be  unacceptable  with  such  a  blackout 
effect  when  switching  from  lower  to 
upper  beam. 

Additionally,  the  lamps  emitting  lower 
beams  must  be  of  the  same  type  and 
provide  a  symmetrical  effective 
projected  luminous  lens  area  when 
illuminated.  This  will  allow  body 
designers  the  freedom  to  choose  an 
assymetrical  front  lighting  design,  but 
wall  ensure  that  existing  visual  cues  are 
retained  when  the  headlamps  are  in 
operation  that  identify  an  approaching 
vehicle  as  a  passenger  car,  multipurpose 
passenger  vehicle,  truck,  or  bus.  rather 
than  as  a  motorcycle. 

In  consideration  of  the  foregoing, 
NHTSA  is  proposing  that  Standard  No. 
108  be  amended  to  allow  a  new  category 
of  headlighting  system,  to  be  known  as  a 
"Combination  Headlamp  System".  Each 
lamp  of  a  four  lamp  combination  system 
would  be  designed  to  conform  to  the 
photometries  of  Figure  15.  The  lower 
beam  could  be  provided  by  a  Type  LF 
sealed  beam,  a  replaceable  bulb,  or  an 
integral  beam  headlamp.  The  upper 
headlamp  could  be  either  a  replaceable 
bulb.  Type  UF  sealed  beam,  or  an 


integral  beam  headlamp  as  kmg  as  it  is 
not  the  same  type  as  the  lower  beam 
headlamp.  Each  headlamp  in  a  two  lamp 
system  would  incorporate  two  distinct 
sources  of  illumination,  similar  to 
current  replaceable  bulb  headlamps  in 
two  lamp  systems  that  often  incorporate 
two  light  sources,  each  with  single 
filament.  However,  the  two  sources  of 
illumination  (i.e.,  the  two  headlamps) 
would  themselves  be  dissimilar  types.  In 
a  two  lamp  combination  system,  the 
lowr  beams  could  be  provided  by  either 
an  integral  beam  headlamp  that  shares 
the  headlamp  housing  with  a  headlamp 
other  than  an  integral  beam  type,  or  a 
replaceable  bulb  headlamp  that  shares 
the  headlamp  housing  with  a  headlamp 
other  than  a  replaceable  bulb  type.  The 
upper  beam  in  a  two  lamp  system  would 
be  provided  by  a  replaceable  bulb 
headlamp  or  an  integral  beam 
headlamp,  also  sharing  the  same 
headlamp  housing.  Each  beam  in  such  a 
headlamp  system  would  be  designed  to 
conform  to  the  photometries  of  Figure 
17.  Headlamps  thus  composed  would  be, 
in  part  a  replaceable  bulb  headlamp 
subject  to  the  requirements  for  that  type, 
and,  in  part,  an  integral  beam  headlamp, 
subject  to  the  requirements  for  that  type. 

Effective  Date 

Because  the  amendment  would  relieve 
a  design  restriction,  and  impose  no 
additional  burden  upon  any  regulated 
party,  it  is  tentatively  found  for  good 
cause  shown  that  an  effective  date 
earlier  than  180  days  after  issuance  of 
the  final  rule  would  be  in  the  pubhc 
interest.  The  amendment  would  be 
effective  30  days  after  pubUcation  of  the 
final  rule  in  the  Federal  Register. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  major  within 
the  meaning  of  Executive  Order  12291 
"Federal  Regulation,"  or  significant 
under  Department  of  Transportation 
regulatory  poUcies  and  procedures.  It 
does  not  involve  a  matter  of  substantial 
Congressional  and  public  interest.  The 
rulemaking  would  not  have  an  effect 
upon  the  economy  in  excess  of  $100 
million  a  year,  h  would  provide  an 
alternate  means  of  compliance  with 
existing  requirements.  Accordingly,  a 
Regulatory  Evaluation  has  not  been 
prepared. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  proposed  rule  in  relation 
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to  the  Regulatorj 'Flexibility  Act.  I 
certify  that  this  proposed  rule  would  not 
have  a  significani  economic  effect  upon 
a  substantial  nun  ber  of  small  entities. 
Headlamp  and  ve  hide  manufacturers 


are  generally  not 


small  businesses 


within  the  meaning  of  Regulatory 
Flexibility  Act.  Fi  rther,  small 
organizations  an(  governmental 


jurisdictions  wou 


affected  as  the  ru  e  would  not  require 
vehicles  to  be  equipped  with  mixed 
types  of  headligh  ing  systems. 
Accordingly,  no  F  egulatory  Flexibility 
Analysis  has  bee  i  prepared. 

Executive  Order 

This  action  has 
accordance  with 
criteria  containec 
12612  on  "Federa 
determined  that 
not  have  suMcieiit 
implications  to 
of  a  Federalism 


\2612  (Federalism) 

been  analyzed  in 
he  principles  and 
in  Executive  Order 
ism."  It  has  been 
proposed  rule  does 
federalism 
wbrrant  the  preparation 
/  ssessment. 


tie  1 


National  Envii 

NHTSA  has 
rule  for  purposes 
Environmental 
rule  would  not 
upon  the  env 
require  any 
of  headlamps, 
an  effect  upon 


an) 


Pel 

hav 


Ths 

fuil 


d  not  be  significantly 


'rorifnental  Policy  Act 

lyzed  this  proposed 
of  the  National 

icy  Act.  The  proposed 

e  a  significant  effect 
ironiient.  It  does  not 
chanfe  in  the  manufacture 

rule  would  not  have 

consumption. 


Request  for  Comi  nents 

Interested  pers>ns  are  invited  to 
submit  comments 
Please  submit  10 


on  the  proposal. 
:opie8  of  written 
comments  and  2  ( lopies  of  films,  tapes, 
and  other  materi.  Is.  All  comments  must 
be  limited  not  to  ixceed  15  pages  in 
length  (49  CFR  5Sp.21).  Necessan 

be  appended  to  these 
submissions  withbut  regard  to  the  15- 
page  hmit.  This  limitation  is  intended  to 
encourage  commi  inters  to  detail  their 
primary  argumen  :s  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  informatii  m  under  a  claim  of 
confidentiality,  tl  ree  copies  of  the 
complete  submisi  ion,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel.  NHTSAJ  at  the  street  address 
given  above,  and'seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  pocket  section.  A 
request  for  confiaentiality  should  be 
accompanied  by  k  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  part  512). 

All  comments  i  eceived  before  the 
close  of  business  on  the  closing  date 
indicated  above  ivill  be  considered,  and 
will  be  available  for  examination  in  the 


docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 
regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking. 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571 -FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.108    [Amended] 
Section  571.108  is  amended  as  follows: 

2.  Paragraph  S7.6  would  be 
reaesignated  S7.7. 

3.  Paragraphs  S7.7.  S7.7.1.  S7.7.2. 
S7.7.2.1.  S7.7.2.2.  S7.7.3.  S7.7.4.  S7.7.5. 
S7.7.5.1,  and  S7.7.5.2  would  be 
redesignated  respectively  S7.8.  S7,8.1. 
S7.8.2.  S7.8.2.1.  S7.8.2.2,  S7.8.3.  S7.8.4. , 
S7.8.5.  S7.8.5.1.  and  S7.8.5.2. 

4.  In  redesignated  paragraph 
S7.8.2.1(b).  the  reference  to 
"S7.7.5.2(b)(3)"  would  be  changed  to 
"S7.8.5.2(b)(3)." 

5.  In  redesignated  paragraph  S7.8.2.2, 
the  reference  to  "S7.7.3  and  S7.7.4" 
would  be  changed  to  "S7.8.3  and  S7.8.4." 

6.  In  redesignated  paragraph 
S7.8.5.1(a),  the  reference  to  "S7.7.5(d)(l)" 
would  be  changed  to  "S7.8.5(d)(l)." 

7.  In  redesignated  paragraph 
S7.8.5.1(c).  the  reference  to  "S7.7"  would 
be  changed  to  "S7.8." 

8.  In  redesignated  paragraph 
S7.8.5.2(b)(3).  the  reference  to  "S7.7,2.1" 
would  be  changed  to  "S7.8.2.1." 

9.  In  redesignated  paragraph 
S7.8.5.2(c)(3)(ii)(D).  the  reference  to 


"S7.7.5.1(c)"  would  be  changed  to' 
"S7.8.5.1(c)." 

10.  In  redesignated  paragraph 
S7.8.5.2(c)(3)(ii)(E).  the  reference  to 
"S7.7.5.2(c)(l)  and  (2)"  would  be 
changed  to  "S7.8.5.2(c)(l)  and  (2)." 

11.  In  paragraph  S7.4(a)(3).  the 
reference  to  "S7.7.5.2"  would  be 
changed  to  read  "S7.8.5.2." 

12.  In  paragraphs  S7.4(e).  S7.5(d)(l). 
and  S7.5(e)(l).  the  reference  to  "S7.7.5.1" 
would  be  changed  to  "S7.8.5.1." 

13.  In  paragraphs  S7.4(f)  and  S7.5(c). 
the  reference  to  "S7.7.1"  would  be 
changed  to  "S7.8.1." 

14.  In  paragraphs  S7.4(g)  and  S7.5(h). 
the  reference  to  '57.7"  would  be 
changed  to  "S7.a" 

15.  Paragraph  S7.1  would  be  revised  to 
read: 

"S7.1  Each  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
and  bus  shall  be  equipped  with  a 
headlighting  system  designed  to  conform 
to  the  requirements  of  S7.3.  S7.4.  S7.5,  or 
S7.6." 

16.  New  Paragraphs  S7.6,  7.6.1.  7.6.2. 
7.6.2.1. 7.6.2.2  and  7.6.3  would  be  added 
to  read: 

"S7.6  Combination  Headlighting 
System.  A  combination  headlighting 
system  shall  be  comprised  of  either  two 
headlamps  designed  to  conform  to  the 
requirements  of  S7.6.2,  or  any 
combination  of  four  headlamps  designed 
to  conform  to  the  requirements  of  S7.3.7. 
S7.4.  or  S7.5  of  this  standard. 

57.6.1  A  combination  headlighting 
system  shall  provide  in  total  not  more 
than  two  upper  beams  and  two  lower 
beams.  When  installed  on  a  motor 
vehicle,  the  headlamps  (or  parts  thereof) 
that  provide  the  lower  beam  shall  be  of 
the  same  type,  and  provide  a 
symmetrical  effective  projected 
luminous  lens  area  when  illuminated. 

57.6.2  In  a  combination  headlighting 
system  consisting  of  two  headlamps, 
each  headlamp  shall  be  designed  to 
conforin  to  Figure  17.  and  shall  be  a 
combination  of  an  integral  beam 
headlamp  and  a  replaceable  bulb 
headlamp. 

57.6.2.1  That  part  of  the  headlamp 
which  contains  an  integral  beam 
headlamp  shall  be  designed  to  conform 
to  the  requirements  of  S7.4  (c)  through  (i) 
of  this  standard. 

57.6.2.2  That  part  of  the  headlamp 
which  contains  a  replaceable  bulb 
headlamp  shall  be  designed  to  conform 
to  the  requirements  of  S7.5  of  this 
standard. 

57.6.3  In  a  combination  headlighting 
system  consisting  of  four  headlamps, 
each  headlamp  snail  be  designed  to 
conform  to  Figure  15. 
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Issued  on:  September  13, 1991. 
SUmky  R.  Scheinar. 
Acting  Associate  Administrator  for 
Rulemaking. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  611  and  655 

(Docket  No.  910926-1226] 

RIN0646-AE19 

Atlantic  Maclcerel,  Squid,  and 
Butterfish  Rsheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

summary:  NMFS  issues  this  proposed 
"  rule  that  would  implement  Amendment 
4  to  the  Fishery  Management  Plan  for 
the  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries  (FMP).  The 
amendment  is  under  review  by  the 
Secretary  of  Commerce  (Secretary).  If 
approved,  the  amendment  would:  (1) 
Allow  annual  jcatch  specifications  to  be 
established  for  up  to  3  years;  (2) 
eliminate  the  existing  foreign  fishing 
"windows"  and  allow  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  to  limit  times  and  areas  in 
which  foreign  directed  fishing  may 
occur;  (3)  allow  the  Assistant 
Administrator  to  impose  special 
conditions  on  joint  ventures  and 
directed  foreign  fishing,  including  the 
requirement  that  owners  and  operators 
of  foreign  vessels  purchase  domestic 
harvested  and  processed  fish  in  relation 
to  the  allocation  of  the  total  allowable 
level  of  foreign  fishing  (TALFF)  to  the 
Nation  of  the  flag  vessel;  and  (4)  revise 
the  definition  of  overfishing  for  Atlantic 
mackerel. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
28, 1991. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  and  the  amendment  to 
Richard  B.  Roe.  Director,  Northeast 
Region,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive, 
Gloucester.  MA  01930. 

Copies  of  the  amendment, 
environmental  assessment  (EA),  and 
Regulatory  Impact  Review  (RIR),  and 
other  supporting  documents  are 
available  upon  request  from  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  .Management  Council,  room 


2115.  Federal  Building.  300  Snuth  New 

Street,  Dover,  DE 19901. 

FOR  FURTHER  INFORMATION  CONTACT 

Myles  Raizin,  Resource  Policy  Analyst, 
50&-281-9104. 

SUPPLEMENTARY  INFORMATION: 
Amendment  4  makes  refinements  to  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  management  regime.  The 
current  regime  sets  a  biologically  based 
allowable  biological  catch  (ABC)  for 
each  year,  from  which  specifications  of 
optimum  yield  (OY)  are  derived.  The  OY 
takes  economic,  social,  and  ecological 
factors  into  consideration  under  the 
constraint  of  the  ABC.  Domestic  annual 
processing  (DAP),  domestic  annual 
harvest  (DAH),  joint  venture  processing 
(JVP),  and  TALFF  are  based  on  the  OY 
specifications.  These  specifications  are 
recommended  annually  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council).  The  Regional  Director  makes 
preliminary  and  final  specification 
determinations  for  the  Hshery  based  on 
consultations  with  the  Council  and 
comments  from  the  public.  For  the 
purpose  of  annual  speciHcations,  the 
FMP  uses  a  fishing  year  of  January  1 
through  December  31.  The  actual  fishing 
season  is  prosecuted  from  November 
through  March.  The  OY  may  be  adjusted 
upward  to  the  ABC  during  the  fishing 
year  to  accommodate  DAH  needs.  Any 
adjustments  to  the  OY  are  published  in 
the  Federal  Register  and  with  a  public 
comment  period. 

In  recent  years,  the  Council  has 
recommended  that  special  conditions  be 
imposed  on  foreign  fishing  through  the 
foreign  fishing  permits.  These  conditions 
have  included  the  imposition  of  ratios  of 
directed  catch  to  joint  venture  and 
purchased  domestic  production.  Ratios 
are  a  method  to  distribute  allocation  in 
exchange  for  over-the-side  purchases 
and  purchases  of  domestically 
processed  product. 

Although  boundaries,  or  windows,  in 
which  directed  foreign  fishing  may  occur 
are  specified  in  50  CFR  part  611,  the 
foreign  vessels  have  been  granted  the 
right  to  fish  outside  of  them  for  several 
years. 

Four  management  measures  are 
proposed  in  Amendment  4.  The 
management  measures  would:  (1) 
Change  the  period  in  which 
ispecifications  apply  from  1  yeSr 
(annual)  to  3  years;  (2)  eliminate  the 
existing  foreign  fishing  "windows"  and 
allow  the  Regional  Director  to  limit 
areas  in  which  foreign  fishing  can  occur 
(3)  allow  the  Assistant  Administrator  to 
impose  special  conditions  on  foreign 
fishing,  including  ratios;  and  (4)  revise 
the  overfishing  definition  for  Atlantic 
mackerel.  A  notice  of  availability  for  the 


proposed  amendment  was  published  in 
the  Federal  Register  (56  FR  40871. 
August  16, 1991). 

The  first  is  proposed  in  response  to  a 
need  for  a  longer  planning  horizon  on 
the  pari  of  foreign  firms  to  conduct  their 
joint  venture  operations.  It  is  noted  that 
the  earliest  the  final  specifications  can 
be  published  under  the  current 
regulations  is  on  or  about  December  15. 
Since  the  specifications  may  change  at 
any  time  between  Council  submission 
and  Hnal  publication,  in  the  past,  foreign 
firms  have  delayed  fishing  until  the  final 
specifications  have  been  published,  and 
in  many  instances  have  not  been  able  to 
take  their  allocation  until  late  fall.  The 
lengthening  of  the  period  for  which 
specifications  apply  would  encourage  a 
more  orderly  prosecution  of  this  fishery. 
However,  the  Regional  Director  would 
have  the  authority  to  alter  the 
specifications  during  that  period. 

The  second  measure  proposes 
changes  to  the  foreign  fishing 
regulations,  50  CFR  part  611.  The 
measure  would  eliminate  existing 
trawling  areas  of  the  Northwest  Atlantic 
Ocean  specified  in  Figure  1  of  S  611.50, 
commonly  referred  to  as  "windows." 
The  "windows"  are  vestiges  of 
management  measures  that  were  used  to 
reduce  gear  conflicts  and  to  mitigate  the 
effect  that  large  foreign  fleets  had  on  the 
squid  resource.  For  several  years,  few 
foreign  vessels  have  been  permitted  to 
fish  in  the  exclusive  economic  zone 
(EEZJ  due  to  the  declining  availability  of 
TALFF.  These  vessels  have  been 
authorized  by  the  Regional  Director  to 
fish  outside  the  established  "windows." 
Thus,  the  "windows"  have  been 
rendered  obsolete.  This  proposed  rule 
would  retain  northern  and  southern 
boundaries  and  establish  a  20-mile 
buffer  zone  from  the  baseline  from 
which  the  territorial  sea  is  measured.  No 
foreign  fishing,  other  than  in  support  of 
joint  ventures,  may  occur  in  this  area. 
The  Regional  Director  may  modify  this 
zone  or  establish  northern  or  southern 
boundaries  to  minimize  conflicts  with 
marine  recreational  vessels  or  capture 
of  prohibited  species. 

The  third  measure  would  be  added  to 
allow  the  imposition  of  special 
conditions  and  restrictions  on  the 
foreign  fishery.  Although  ratios  have 
been  used  for  several  years  to  aid  in 
developing  the  domestic  fishing 
industry,  NMFS  believes  the  ratio- 
setting  process  should  be  provided  for  in 
the  FMP. 

The  fourth  measure  would  revise  the 
Atlantic  mackerel  overfishing  definition 
from  the  catch  of  Atlantic  mackerel 
exceeding  the  annual  quota  to  one 
based  on  maintaining  a  minimum 


47440  Fedefal  Regjgter  /  Vol  56.  No.  182  /  Thursday.  September  19.  1991  /  Proposed  Rules 


spawning  stock  biotnass  of  600,000 
metric  tons,  while  allowing  for  a 
predicted  catch  in  Canadian  waters,  and 
a  fishing  mortality  mte  that  fluctuates 
according  to  the  siz^  of  the  stock. 

The  proposed  rult  varies  from  the  text 
submitted  by  the  Council  in  two 
respects:  (1)  Becaus  e  some  of  the 
proposals  affect  for  jign  fishing,  they  are 
placed  in  5  611.50  of  the  foreign  fishing 
regulations  instead  cf  in  part  655.  (2) 
procedural  requirements  have  been 


added  in  both  parts 


to  comply  with  the 


Administrative  procedure  Act 
Classificatioa 

Section  304(a)(l)(bKii)  of  the 
Magnuson  Act  requires  the  Secretary  to 
publish  regulations  proposed  by  a 
Council  within  15  d^ys  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  the  Secretary  pas  not  determined 
that  the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards.iother  provisions  of 
the  Magnuson  Act.  Bnd  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  co  nments  received 
during  the  commen'  period. 

The  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order^  It  is  being  reported 
to  die  Director.  Offibe  of  Management 
and  Budget  (OMB).  mrith  an  explanation 
of  why  it  is  not  possible  to  follow 
procedures  of  that  order. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  the 
amendment  that  is  included  in  the 
document.  The  Council  concluded  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this  rule. 
You  may  obtain  a  dopy  of  the  EA  from 
the  council  (see  AOORESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  initially 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  E.0. 12291.  The 
proposed  rule,  if  adopted,  is  not 
expected  to  have  aa  annual  impact  on 
$100  million  or  more,  or  to  lead  to  an 
increase  in  costs  oij  prices  to  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  No  significant 
adverse  effects  on  ^mpetition. 
employment,  investment,  productivity, 
iimovation.  or  on  tne  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enteiprises  in  domestic  or 
export  markets  are  anticipated.  You 
may  obtain  a  copy  of  the  draft  RIR  from 
the  Council  (see  AQORESSES). 

The  proposed  rule  contains  no 
collection-of-infomiation  requirements 
subject  to  the  Papehvork  Reduction  Act 


The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule,  if  adopted,  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  measures 
do  not  lead  to  a  decrease  or  increase  in 
effort  exerted  on  the  stock  of  Atlantic 
mackerel,  nor  do  they  limit  the  amounts 
available  to  U.S.  producers. 

The  Council  determined  that  this  rule 
would  be  implemented  in  a  manner  that 
is  consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
management  programs  of  New 
Hampshire,  Massachusetts.  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey.  Pennsylvania,  Delaware, 
Maryland,  and  Virginia.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act  The  State  of  Maine 
has  responded  previously  that  fishery 
management  is  not  a  listed  activity 
under  Maine's  coastal  management 
program  and  that  no  consistency  review 
is  required. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12812. 

List  of  Subjects 

50  cm  Part  611 

Fishing,  Fisheries.  Foreign  relations. 
Reporting,  and  recordkeeping 
requirements. 

Partess 

Fishing.  Fisheries,  Vessel  permits  and 
fees. 

Dated  September  13. 1991. 
Samual  W.  McKaen. 

Acting  Assistant  Administrator  for  FisherieM. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  chapter  VI  is 
proposed  to  be  amended  as  follows: 

PART  611— FOREIGN  FISHINQ 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq.,  16  U.S.C 
1971  et  seq..  22  U.S.C.  1971  et  seq..  and  16 
U.S.a  1361  et  seq. 

2.  Section  611.50  is  proposed  to  be 
amended  by  removing  Figure  1.,  and 
Table  1.,  and  revising  paragraph 
611.S0(b)(2)  to  read  as  follows: 

B  611.50   Northwest  Atlantic  Ocecn  llshafy. 

(b)  •  •  * 

(2)  Time  and  area  restrictions,  [l] 
Fishing,  including  processing,  scouting. 


and  support  of  foreign  or  U.S.  vessels,  is 
prohibited  south  of  35*  00*  N.  latitude, 
and  north  and  east  of  a  line  beginning  at 
the  shore  at  44*22'  N.  laUtude.  6r52'  W. 
longitude  and  intersecting  the  boundary 
of  the  EEZ  at  44*11'12"  N.  latitude, 
67*1646 "  W.  longitude. 

(ii)  Foreign  directed  fishing  under 
provisions  of  this  section,  other  than 
joint  venture  support  by  foreign  vessels, 
may  not  be  conducted  in  the  EEZ 
shoreward  of  20  nautical  miles  from  the 
baseline  from  which  the  territorial  sea  is 
measured. 

(iii)  The  Assistant  Administrator  shall 
modify  the  20  nautical  mile  buffer  zone 
or  northern  or  southern  boundaries  or 
establish  other  area  restrictions  on 
foreign  fishing  if  necessary  to  address 
national  security  concerns. 

(iv)  The  Regional  Director  may  modify 
the  20  nautical  mile  buffer  zone  or 
northern  or  southern  boundaries  or 
establish  other  time  and  area 
restrictions  if  he  determines  that: 

(A)  The  restriction  will  enhance  the 
availability  of  fish  to  domestic 
fishermen: 

(B)  The  restriction  will  reduce  the 
amount  of  the  bycatch  of  certain 
nontarget  species: 

(C)  The  restriction  will  reduce  gear 
conflicts  between  domestic  and  foreign 
fishermen:  or 

(D)  The  restriction  will  enhance  the 
conservation  and  management  of  the 
fishery. 

(v)  The  Regional  Director  shall  consult 
with  the  Council  prior  to  giving  notice  of 
any  area  or  time  restriction.  The 
Secretary  shall  also  consult  with  the 
Coast  Guard  if  the  restriction  appears  to 
be  appropriate,  he  shall  publish  a  notice 
of  the  proposed  restriction  in  the  Federal 
Register  together  with  a  summary  of  the 
information  on  which  the  restriction  is 
based.  Following  a  30-day  comment 
period,  he  shall  publish  a  final  notice. 

(vi)  The  Regional  Director  may 
rescind  any  restriction  if  he  determines 
that  the  basis  for  the  restriction  no 
longer  exists. 

(vii)  Any  notice  of  restriction  shall 
operate  as  a  condition  imposed  on  the 
permit  issued  to  the  foreign  vessels 
involved  in  the  fishery. 


PART  655-ATLANTIC  MACKEREL, 
SQUID.  AND  BUTTERFISH  FISHERIES 

3.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  aeq. 

4.  Section  655.22  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
(c).  and  (d),  redesignating  paragraph  (f) 
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as  paragraph  (g).  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

S  655.22    ProcedufM  for  datwmlnlng  Initiai 
•mual  amounts  and  adjustmants. 

(a)  On  or  about  October  15  of  each 
year,  the  Council  will  prepare  and 
submit  recommendations  to  the 
Regional  Director  of  the  initial  annual 
amounts  for  the  fishing  year  beginning 
January  1.  or  the  continuing  validity  of 
annual  specifications  for  the  upcoming 
fishing  year  established  under 
paragraph  (f)  of  this  section,  based  on 
information  gathered  from  sources 
specified  in  paragraph  (e)  of  this  section. 
The  Council  may  also  recommend,  in 
order  to  facilitate  development  of  the 
U.S.  fishery,  special  conditions  on  joint 
ventures  and  foreign  directed  fishing 
activities.  Such  conditions  may  include 
certain  ratios  of  TALPF  to  purchases  of 
domestic-harvested  fish  and/or 
domestic-processed  fish  in  relation  to 
the  initial  annual  amounts. 

(b)  On  or  about  November  1  of  each 
year,  unless  annual  specifications  have 
been  established  under  paragraph  (f)(1) 
of  this  section,  the  Secretary  will  publish 
a  notice  in  the  Federal  Register  that 
specifies  preliminary  initail  amounts  of 
OY.  DAH,  DAP,  JVP.  TALFF,  and 
reserve  (if  any)  for  each  species.  The 
amounts  will  be  based  on  information 
submitted  by  the  Council  and  from  the 
sources  specified  in  paragraph  (e)  of  this 
section;  in  the  absence  of  a  Council 
report,  the  amounts  will  be  based  on 
information  gathered  from  sources 
specified  in  paragraph  (e)  of  this  section 
and  other  information  considered 
appropriate  by  the  Regional  Director.  If 
the  preliminary  initial  amounts  differ 
from  those  recommended  by  the 
Council,  the  notice  must  clearly  state  the 
reason(s)  for  the  difference(s)  and 
specify  how  the  revised  specifications  . 
satisfy  the  9  criteria  set  forth  above  for 
the  species  ejected.  The  Federal 
Register  notice  will  provide  for  a  30-day 
comment  period. 

(c)  The  Council's  recommendation  and 
the  information  listed  in  paragraph  (e)  of 
this  section  will  be  available  in 
aggregate  form  for  inspection  at  the 
office  of  the  Regional  Director  during  the 
public  comment  period.  The  Council's 
report  on  specifications  estabUshed 
under  paragraph  (f)(1)  of  this  section 
will  also  be  available  for  inspection  at 
the  office  of  the  Regional  Director  upon 

'receipt  from  the  Council. 

(d)  On  or  about  December  15  of  each 
year,  unless  annual  specifications  have 
been  established  under  paragraph  (f)(1) 
of  this  section,  the  Secretary  will  make  a 
final  determination  of  the  initial 
amounts  for  each  species,  considering 
all  relevant  data  and  any  public 


comments,  and  will  publish  a  notice  of 
the  final  determination  and  response  to 
public  comments  in  the  Federal  Register 
If  the  final  amounts  differ  from  those 
recommended  by  the  Council,  the  notice 
must  clearly  state  the  reason(s)  for  the 
difference(8)  and  specify  how  the 
revised  specifications  satisfy  the  9 
criteria  set  forth  above  for  the  species 
affected. 


(f)(1)  In  accordance  with  the 
procedures  set  forth  in  this  section,  the 
Council  may  prepare  recommendations 
for  initial  armual  amounts  for  3 
consecutive  fishing  years. 

(2)  The  Secretary  may  adjust  these 
annual  amounts  upward  or  downward 
to  produce  the  greatest  ovprall  benefit  to 
the  United  States  at  any  time  prior  to  or 
during  the  fishing  years  for  which  the 
annual  specifications  were  set,  by 
publishing  a  notice  and  providing  for  a 
30-day  comment  period,  followed  by 
publication  of  a  final  notice. . 

|FR  Doc.  91-22564  Filed  9-13^91;  5:06  pm) 
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50  CFR  Part  663 
[Docket  Na  910802-1202] 
RIN  0e4S-AE09 

Pacific  Coast  Qroundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule. 

summary:  NOAA  proposes  to  restrict 
the  commercial  and  recreational 
harvests  of  black  rockfish,  Sebastes 
welanops,  from  Leadbetter  Point, 
Washington,  to  the  U.S./Canada  border. 
This  proposed  action,  based  on  a 
recommendation  by  the  Pacific  Fishery 
Management  Council  (Council),  would: 

(1)  Reduce  the  recreational  daily  bag 
limit  for  all  rockfish  from  15  to  12  fish; 

(2)  impose  non-Indian  commercial  black 
rockfish  trip  and  retention  limits  on 
hook-and-line  fisheries  of  100  pounds 
(45.4  kg)  or  30  percent  of  the  total  catch 
of  all  species,  whichever  is  greater,  in 
portions  of  the  area;  and  (3)  establish 
coastal  treafy  Indian  commercial 
harvest  guidelines  for  all  rockfish  in 
portions  of  the  area.  This  proposed 
action  is  intended  to  reduce  both 
commercial  and  recreational  fishing 
effort  on  black  rockfish  in  the  Westport 
and  Neah  Bay  areas  of  the  Washington 
coast,  thereby  reducing  fishing 
mortality,  and  to  ensure  a  viable 
recreational  harvest  of  black  rockfish  in 
the  important  recreational  fishing  areas 
adjacent  to  these  coastal  ports. 


DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
16, 1991. 

AOORCMES:  Comments  on  the  proposed 
rule  should  be  sent  to  Mr.  Rolland  A. 
Schmitten,  Director,  Northwest  Region. 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE..  Seattle,  WA  98115. 
Copies  of  an  Environmental 
Assessment/Regulatory  Impact  Review 
prepared  for  this  action  are  ava>'able 
from  the  same  address. 

FOM  FUflTMER  INFOmHATION  CONTACT: 

William  L  Robinson  at  206-526-6140. 

SUPPLEMENTARY  INFORMATION:  The 

domestic  and  foreign  groundflsh 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  in  the  Pacific  Ocean  off  the 
coasts  of  Washington,  Oregon,  and 
California  are  managed  by  the  Secretary 
according  to  the  Pacific  Coast 
Croundfish  Fishery  Management  Plan 
(FMP)  prepared  by  the  Council  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  is 
implemented  by  regulations  for  U.S. 
fishermen  at  50  CFR  pari  663.  General 
regulations  that  also  periain  to  U.S. 
fishermen  are  at  50  CFR  part  620. 
Amendment  4  to  the  FMP,  as  set  forth  in 
section  III.B.(c)  of  the  appendix  to  part 
663  (the  socioeconomic  fi-amework), 
provides  the  authority,  guidelines,  and 
criteria  for  recommending  management 
measures  to  the  NMFS  Northwest 
Regional  Director  (Regional  Director) 
that  address  social  and  economic 
conditions  within  the  fishery.  These 
measures  can  be  implemented  by 
regulation,  without  further  amending  the 
FMP. 

In  accordance  with  the  socioeconomic 
framework  process,  the  Council,  at  its 
July  1990  public  meeting,  identified  the 
need  to  consider  management  measures 
for  black  rockfish  off  Washington,  north 
of  Leadbetter  Point,  to  address  the  issue 
of  decreased  availability  of  black 
rockfish  stocks  in  the  areas  adjacent  to 
two  important  recreational  fishing  ports 
(Westport  and  Neah  Bay,  Washington), 
and  the  potential  adverse  impacts  of 
local  depletion  on  the  local  charterboat 
industry.  An  analysis  of  the  need  for 
black  rockfish  management, 
recommendations  for  commercial  and 
recreational  fishery  restrictions,  and  an 
analysis  of  impacts  of  various 
management  measures  were  presented 
to  the  Council  at  its  September  and 
November  1990  public  meetings.  At  its 
November  1990  public  meeting,  the 
council  adopted  four  alternatives  for 
further  analysis  and  public  review  and 
comment.  The  council  took  final  action 
at  its  March  1991  public  meeting  and 
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recommended  restrictions  on  the 
recreational  and  coqimercial  harvests  of 
black  rockfish  to  tha  Regional  Director 
for  approval  and  implementation.  The 
Council  recommended:  (1)  A  reduction 
in  the  daily  bag  limii  from  15  to  12 
rockfish  for  the  recrfational  fishery 
north  of  Leadbetter  foint  (46°38'10"  N. 
latitude):  (2)  a  trip  lilnit  of  100  pounds  or 
30  percent  of  total  loaded  (round) 
weight,  whichever  i$  greater,  of  black 
rockfish  for  non-Ind|an  commercial 
vessels  using  hook-4nd-line  gear  in  the 
area  from  the  U.S./danada  border  to 
Cape  Alava  (48*oe'3p"  N.  latitude)  and 
from  Destruction  Island  (47*40'00"  N. 
latitude)  to  Leadbetter  Point  (3)  no 
restrictions  on  commercial  harvest  of 
black  rockfish  in  warters  between 
Destruction  Island  and  Cape  Alava 
other  than  current  tnp  limit  restrictions 
and  harvest  guideliiies  that  apply  to  the 
Sebastes  complex:  atid  (4)  a  1991 
harvest  guideline  fot  coastal  treaty 
Indian  (Makah.  Quifsute.  Hoh.  and 
Quinault)  commercittl  harvests  of  all 
species  of  rockfish  qf  51,000  pounds  (23.1 
mt)  north  of  Cape  Alava  and  10,000 
pounds  (4.5  mt)  bet\yeen  Destruction 
Island  and  Leadbett  it  Point  Tribal 
ceremonial  and  subt  itstence  fisheries 
would  not  be  restric  ted. 

Background 

The  socioeconomic  frameworic 
requires  preparatioi^  of  a  report 
containing  the  proposed  management 
measure  and  the  reasons  it  is  preferred, 
a  description  of  oth<r  viable  alternatives 
considered,  and  an  iinalysis  that 
addresses  how  the  Proposed  action  will 
achieve  the  goals  ar  d  objectives  of  the 
FMP.  likely  impacts  on  other 
management  measu  'es  and  other 
fisheries,  biological  land  economic 
impacts,  and  the  ability  of  the  preferred 
option  to  achieve  one  or  more  of  fifteen 
factors  listed  in  the  Amendment.  The 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  by 
the  Council  serves  ^s  this  report.  Any 
interested  member  tf  the  public  may 
obtain  the  EA/RIR  vom  the  address 
listed  at  the  beginning  of  this  notice.  The 
contents  of  these  documents  are 
summarized  below.  { 

The  primary  issu^  addressed  by  the 
Council  was  the  development  of 
management  measires  to  reduce  fishing 
pressure  on  black  rockfish  in  the  areas 
off  Westport  and  N^ah  Bay, 
Washington.  The  Council  determined 
that  the  decreasing  avaiiabihty  of  black 
rockfish  is  adverse!^  impacting  the  local 
recreational  charteijboat  fishery  and  is 
causing  conflicts  beitween  the 
commercial  and  recreational  fisheries. 
Recreational  and  cqmmercial  hook-and- 
line  jig  fisheries  tar^t  on  black  rockfish. 
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while  salmon  troll,  bottomfish  broil, 
longline,  and  trawl  fisheries  take  black 
rockfish  incidental  to  fishing  on  other 
species.  Black  rockfish  is  the  primary 
target  species  of  the  coastal  recreational 
non-salmon  fisheries  that  operate  out  of 
Westport  and  Neah  Bay,  Washington, 
comprising  over  80  percent  of  the 
bottomfish  catch.  Sport  fishing  for 
rockfish  has  become  an  important  part 
of  the  charterboat  fleet's  annual  fishing 
business  as  a  result  of  drastically 
shortened  salmon  seasons  over  the  past 
few  years.  The  coastal  recreational 
fishery  for  groundfish  has  grown  rapidly 
since  1980,  reaching  over  46,000  angler 
trips  in  1988.  which  accounted  for  over 
41  percent  of  the  total  coastal 
recreational  effort.  Landings  of  black 
rockfish  in  the  coastal  recreational 
fishery  approached  one  million  pounds 
in  1988  dropping  to  just  over  850.000 
pounds  in  1968.  In  order  to  attract 
clientele,  the  recreational  charterboat 
fisheries  for  black  rockfish  are 
dependent  upon  relatively  high  catch 
rates  from  areas  reasonably  close  to 
port.  Although  black  rockfish 
availability  has  declined  in  the  areas  off 
Westport  and  Neah  Bay,  signs  of 
biological  stress  are  not  yet  evident. 
Charterboat  operators  have  testified 
that  they  have  had  to  increase  the  length 
of  fishing  trips  and  the  distances 
traveled  to  fish  in  order  to  prevent  major 
declines  in  catch-per-unif-effort  (CPUE). 
Charterboat  operators  argue  that  if 
declines  in  CPUE  were  to  occur,  they 
would  rapidly  lose  business  because 
few  sport  fishermen  would  pay  a 
substantial  fee  for  a  fishing  trip  for 
groundfish  unless  there  was  a  high 
probability  of  success.  Commercial 
fishing  vessels  using  hook-and-line  jig 
gear  also  target  on  black  rockfish  in  the 
Westport  and  Neah  Bay  areas.  Data 
frogi  the  commercial  jig  fishery  also 
suggest  recent  declines  in  availability  of 
black  rockfish  in  these  areas.  The 
commercial  jig  fishery  had  a  gradual 
hnear  growth  from  1983  to  1986.  peaking 
in  1987  when  landings  were  almost  three 
times  higher  than  1986.  then  decreased 
through  1990  in  the  Westport  and  Neah 
Bay  areas.  Commercial  jig  landings  in 
Westport  decreased  to  less  than  5.000 
pounds  (2.3  mt)  in  1990  from  a  high  of 
173,500  pounds  (78.7  mt)  in  1987.  These 
decreases  contrast  with  the  La  Push 
area,  located  between  the  Neah  Bay  and 
Westport  areas,  where  commercial  jig 
fishery  landings  have  increased  since 
1986. 

The  Council  considered  several 
alternatives  to  address  the  reduced 
availability  of  black  rockfish  to  the 
recreatioaal  fishery  and  the  need  to 
prevent  local  depletion  of  black  rockfish 


stocks  from  fishing  pressure.  Alt  of  the 
alternatives  considered  were  intended 

to  counteract  the  trend  towards  local 
depletion  of  black  rockfish  stocks  by 
reducing  fishing  pressure  by  both  the 
recreational  and  commercial  fisheries. 
The  alternatives  also  recognized  the 
importance  of  these  local  areas  to  the 
recreational  fishery  and  the  relative 
inability  of  the  recreational  fishery, 
compared  to  the  commercial  fishery,  to 
move  to  more  distant  aread  of  higher 
rockfish  abundance.  The  alternatives 
considered  included  reductions  in  the 
recreational  fishery  bag  limit  for 
rockfish  fi-om  15  to  12  fish,  and  a  variety 
of  commercial  fishing  restrictions 
ranging  from  a  complete  ban  on  all 
commercial  rockfish  harvest  in  certain 
areas  to  a  variety  of  trip  landing  limits 
designed  to  allow  hook-and-line 
fishermen  to  land  their  incidental  catch 
of  black  rockfish  taken  while  fishing  for 
other  species.  No  reductions  were 
proposed  for  the  trawl  fishery.  These 
alternatives  are  described  in  more  detail 
in  the  EA/RIR  prepared  by  the  Council 
in  support  of  the  proposed  action. 

According  to  the  EA/RIR  prepared  by 
the  Council  continuation  of  the  status 
quo  would  result  in  a  continuation  of 
declining  abundance  and  potential  local 
depletion  of  black  rockfish  in  the  areas 
ofi  Westport  and  Neah  Bay, 
Washington.  This  decline  could 
eventually  lead  to  biological  stress  in 
black  rockfish  unless  fishing  pressure  is 
reduced.  Reductions  in  stocks  of  highly 
gregarious  schooling  fish  such  as  black 
rockfish  are  more  difficult  to  detect  than 
reductions  in  stocks  of  more 
homogeneously  distributed  species. 
Fishing  pressure  could  reduce  the 
schools  of  black  rockfish  as  fishing 
pressiu'e  shifts  from  school  to  school 
and  measures  of  biological  stress  such 
as  declines  in  length,  age,  and  catch  may 
not  become  apparent  until  harvests  on 
the  last  schools  occur.  The  EA/RIR  does 
not  specify  how  much  the  current 
harvest  rate  would  have  to  be  decreased 
to  reduce  or  reverse  the  apparent 
decline  in  local  availability  of  black 
rockfish  in  these  areas.  Black  rockfish 
are  slow  growing  and  late  maturing. 
Tagging  studies  by  the  Washington 
Department  of  Fisheries  have 
demonstrated  both  migratory  and 
residential  behavior  among  black 
rockfish  off  Washington.  The  time  frame 
for  repopulation  of  areas  where  black 
rockfish  abundance  has  been  reduced 
would  greatly  depend  on  whetheradults 
actively  migrate  to  those  areas  from 
areas  of  hi^er  abundance  or  whether 
recruitment  occurs  at  earlier  life  stages. 
Restricting  black  rockfish  harvests  by 
the  commercial  hook-and-line  fishery 
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«viU  reduce  removals  of  black  rockftsh  in 
the  Westport  and  Neah  Bay  areas  to  the 
extent  that  recreational  vessels  will  take 
less  than  the  reduction  in  commercial 
Hshing  that  will  result  from  these 
measures.  Commercial  vessels  are 
expected  to  shift  their  operations  into 
other  areas  sush  as  La  Push  where 
greater  rockflsh  abundance  occurs. 

A  review  of  the  social  and  economic 
information  In  the  EA/RIR  indicates  that 
reduced  catches  in  the  recreational 
black  rockftsh  fishery  would  cause  a 
loss  of  income  to  those  coastal 
communities  dependent  on  recreational 
Ashing  (Westport  and  Neah  Bay). 
Reduction  of  the  recreational  rockfish 
bag  limit  to  12  flsh  would  affect 
retention  rates  on  about  two-thirds  of 
the  charterboat  trips  that  target  on 
groundfish  and  would  reduce  the  annual 
harvest  by  about  10  percent  if  current 
fishing  patterns  remain  constant. 
However,  few  private  (i.e.,  not-for-hire) 
angler  trips  would  be  affected.  Tbe  bag 
limit  reductions  may  reduce  the 
charterboat  groundfish  fishery,  thereby 
affecting  local  economies  in  Westport 
and  Neah  Bay.  However,  the  status  quo 
or  "no  action"  alternative  will  result  in 
depletion  of  black  rockfish  stocks  that 
also  would  be  detrimental  to  the 
recreational  fishery. 

The  commercial  jig  fishery  that  targets  . 
on  black  rockfish  would  be  affected  by 
the  proposed  restrictions.  According  to 
the  EA/RIR.  the  commercial  jig  fishery 
appears  to  be  a  supplemental  fishing 
activity  and  minor  source  of  income  for 
the  majority  of  the  commercial  jig 
fishermen.  A  total  of  208  and  189  vessels 
operated  in  the  commercial  jig  fishery  in 
1989  and  1990  respectively.  Of  these, 
approximately  70  percent  had  no  fishery 
income  other  than  from  jig  fishing. 
However,  the  landings  by  these  vessels 
have  been  less  than  1,000  pounds  per 
year  over  the  past  4  years,  and  the 
annual  income  generated  from  jig  fishing 
for  these  vessels  averaged  a  little  over 
$300,  indicating  their  primary  income 
was  not  from  fishing.  The  commercial  jig 
fishery  appears  to  be  a  major  source  of 
income  for  only  about  nine  vessels.  The 
proposed  restrictions  may  cause  these 
vessels  to  shift  their  operation  to  the 
unrestricted  are  (La  Push  area)  between 
Cape  Alava  and  Destruction  Island. 
Shifts  in  operating  area  could  increase 
costs  and  could  thereby  affect  the  fish 
buyers  in  Westport  and  Neah  Bay. 
However,  these  impacts  are  likely  to 
occur  anyway  under  the  status  quo  if 
rockfish  availability  continues  to 
decline.  Some  of  the  nine  vessels  have 
already  shifted  their  operations  to  the 
La  Push  area  due  to  better  catch  rates  In 
this  area. 


Other  commercial  hook-and-line 
(longline  and  troll)  fisheries  that 
incidentally  harvest  black  rockfish  may 
also  be  affected  by  these  proposed 
restrictions.  The  restrictions  would  not 
apply  to  trawl  fisheries  because  black 
rockfish  comprise  a  very  small  portion 
of  trawl  rockfish  landings.  NMFS 
expects  that  longline  fisheries  would  not 
be  affected  by  the  restrictions  because 
species  composition  sampling  of 
longline  rockfish  catch  in  1986. 1987,  and 
1988  found  no  black  rockfish.  The 
bottomfish  troll  which  targets  on 
lingcod,  and  the  salmon  troll  fisheries  ' 
have  an  incidental  harvest  of  black 
rockfish  that  varies  annually,  according 
to  the  EA/RIR  and  public  testimony  at 
the  Council  meeting.  Salmon  troll 
fishermen  opposed  restrictions  on  their 
fishery,  since  incidentally  taken  rockfish 
are  usually  dead  when  retrieved  and  the 
discards  would  negate  any  benefits  to 
the  resource  that  might  derived  from  trip 
limits.  The  Council  however,  was 
concerned  about  potential  targeting  on 
black  rockfish  and.  after  review  of  the 
EA/RIR.  determined  that  a  trip  limit  of 
30  percent  black  rockfish  by  weight  of 
the  total  fish  onboard  (including  salmon) 
should  minimize  discards  and  impacts 
on  the  sabnon  troll  fishermen. 

Black  rockfish  also  are  harvested  in 
coastal  treaty  Indian  fisheries,  which 
would  be  restricted  by  this  proposal 
Harvests  of  rockfish  by  the  four  coastal 
treaty  Indian  tribes  have  ranged  from 
18,000  pounds  (8.2  mt)  to  62,600  pounds 
(28.4  mt)  over  five  years,  with  a  recent  3- 
year  average  of  49,000  pounds  (22.2  mt). 
Tribal  harvests  consist  of  year-round 
ceremonial,  subsistence,  and 
commercial  fisheries.  Rockfish  is 
commercially  harvested  by  tribal 
fishermen  in  a  directed  jig  fishery  and  as 
incidental  catch  in  longline,  salmon  troll 
and  marine  set-net  fisheries.  For  the 
coastal  Indian  tribal  fisheries,  the 
Council  proposed  three  distinct 
management  areas,  and  proposed  1991 
rockfish  harvest  guidelines  of  51.000 
pounds  north  of  Cape  Alava  and  10,000 
pounds  south  of  Destruction  Island  to 
Leadbetter  Point.  The  area  between 
Destruction  Island  and  Cape  Alava 
would  have  no  rockfish  harvest 
guideline.  These  areas  coincide  with  the 
areas  proposed  for  restrictions  on  the 
non-Indian  fisheries,  including  the 
unrestricted  area  near  La  Push. 
Although  the  Council  proposed  the  area 
boundaries  be  permanently  established, 
it  also  intended  that  the  harvest 
guideline  amounts  be  established 
annually  and  revised  as  necessary 
through  the  framework  process.  The 
harvest  guidelines  are  intended  to 
promote  perpetuation  of  the  rockfish 


resource  while  providing  the  tribes 
continued  opportunities  to  harvest 
rockfish  stocks  in  the  same  areas  as 
non-Indians.  The  harvest  guidelines 
recommended  for  1991  are  based  on  past 
tribal  harvest  averages  and  are, 
therefore,  unlikely  to  affect  tribal 
fisheries. 

Proposed  Management  Measures 

The  Council  concluded  that  it  is 
necessary  to  address  the  declining 
availabiUty  of  black  rockfish  to  the 
recreational  fishery  in  the  areas  off 
Neah  Bay  and  Westport.  The  Council 
found  that  fishing  efifort  is  not  uniformly 
distributed  along  the  Washington  coast 
and  that  black  rockfish  abundance  has 
remained  relatively  high  in  areas  that 
have  had  low  fishing  pressure.  The 
Council  therefore  found  it  necessary  to 
restrict  non-Indian  fishing  pressure  in 
the  Westport  and  Neah  Bay  areas  to 
prevent  further  depletion  of  local  black 
rockfish  stocks  in  these  areas  and  lessen 
the  probability  that  biological  stress  will 
occur.  Further,  the  Council 
recommended  measures  to  separate  the 
recreational  and  commercial  jig  fisheries 
that  tcuget  on  black  rockfish  in  these 
areas  to  reduce  confiicts  between  users 
in  accessing  fishing  grounds  and  to 
reduce  fishing  efiort.  This  is  discussed 
more  specifically  in  the  EA/RIR.  The 
Council  chose  to  restrict  targeting  by 
commercial  jig  vessels  in  these  areas 
because  these  vessels  can  more  easily 
shift  their  operations  to  areas  of  higher 
rockfish  abundance,  mainly  the  La  Push 
area.  The  proposed  commercial  trip  limit 
would  not  apply  to  the  La  Push  area, 
thereby  encouraging  commercial  jig 
vessels  that  target  on  black  rockfish  to 
shift  their  fishing  operation  to  this 
unrestricted  black  rockfish  harvest  area 
(unrestricted  except  for  Sebastes 
complex  trip  limits).  The  recreational 
fishery  is  less  able  to  move  to  the  La 
Push  area  because  it  would  put  them 
outside  their  economic  operating  range. 
The  Council  also  was  concerned  about 
potential  targeting  on  black  rockfish  in 
the  Westport  and  Neah  Bay  areas  by 
other  commercial  hook-and-line 
(longline  and  troll)  fisheries.  Therefore, 
the  Council  determined  that  a  100-pound 
trip  limit  on  black  rockfish  or  30  percent 
by  weight  of  the  total  fish  (including 
salmon)  onboard  would  prevent 
targeting  by  these  hook-and-line 
fisheries  and  discourage  fishing  in  areas 
of  black  rockfish  aggregations  while 
allowing  retention  of  small  amounts  of 
incidental  catches  to  prevent  wasteful 
discards.  The  Council  attempted  to 
balance  the  impact  and  conservation 
burden  on  all  user  groups  that  harvest 
black  rockfish  and  to  focus  specifically 
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rockfish  for  coasts  1  treaty  Indian 
commercial  fisher  nen  in  the  Westport 
and  Neah  Bay  arefts  with  a  specific 
harvest  guideline  for  1991.  The  Council 
adopted  the  tribes  recommendation, 
rather  than  applying  harvest  guidelines 
to  just  black  rockfjsh.  because  of  lack  of 
specific  harvest  d^ta  and  biomass 
estimates  on  black  rockfish  off 
Washington.  The  aoastal  treaty  Indian 
tribes  advised  the  Council  that  they 
would  focus  their  port  sampling  efforts 
on  determining  th0  species  composition 
of  tribal  rockfish  landings  and  collect 
additional  informs  tion  to  further  define 
the  fishery  charac  eristics  of  the  tribal 
rockfish  effort.  In  i  ummary,  the  Council 
determined  that  thle  proposed  action 
distributes  the  redticed  fishing  burden 
among  all  user  gro  iips  and  causes  the 
least  disruption  of  current  Hshing 
practices. 

In  accordance  vyith  the  socio- 
economic framework  process,  the  NMFS 
Regional  Director :  eviewed  the 
Council's  recomm)  ndations,  supporting 
rationale,  apphcat  le  documents,  and 
public  comments. '  The  Regional  Director 
determined  that  the  Council's  proposed 
management  measures  are  sufficiently 
consistent  with  th(  i  goals  and  objectives 
of  the  FMP  to  war  ant  pubhcation  in  this 
proposed  rule.  To  enhance  enforcement 
of  the  proposed  trip  limits  on  black 
rockfish,  NMFS  ha  s  supplemented  the 
Council's  propose!  measures  to  include 
a  retention  or  poss  ession  limit,  in 
addition  to  the  landing  limit,  for 
commercial  hook-tind-line  vessels 
operating  in  the  Westport  and  Neah  Bay 
areas.  Because  a  vessel  could  Hsh  in  the 
areas  with  proposi  id  black  rockfish  trip 
limits  as  well  as  ir  areas  without  limits 
during  the  same  tr  p,  the  possession 


limit  is  proposed  to  enhance 
enforcement  of  the  restrictions  on  black 
rockfish  harvests  in  the  Westport  and 
Neah  Bay  areas.  Therefore,  NMFS 
requests  public  comments  on  the 
following: 

1.  A  reduction  in  the  daily  bag  limit  of 
15  rockfish,  set  forth  in  the  annual 
management  measures  (56  FR  645; 
January  8, 1991),  to  12  rockfish  for  the 
recreational  fishery  in  the  area  between 
the  U.S./Canada  border  and  Leadbetter 
Point  (46°38'10"  N.  latitude). 

2.  A  black  rockfish  [Seabastes 
melanops]  trip  limit  of  100  pounds  or  30 
percent  of  total  round  weight  of  all  fish 
landed  (including  salmon],  whichever  is 
greater,  for  non-Indian  commercial 
vessels  using  hook-and-Iine  gear  in  the 
area  from  the  U.S./Canada  border  to 
Cape  Alava  (48°09'30"  N.  latitude)  and 
from  Destruction  Island  (47°40'00"  N. 
latitude)  to  Leadbetter  Point  (48''38'10" 
N.  latitude). 

3.  A  black  rockfish  retention  limit  of 
100  pounds  or  30  percent  of  total  round 
weight  of  all  fish  on  board  (including 
salmon),  whichever  is  greater,  for  non- 
Indian  commercial  hook-and-line 
vessels  Bshing  in  the  area  from  the  U.S./ 
Canada  border  to  Cape  Alava  (48°09'30" 
N.  latitude]  and  from  Destruction  Island 
(47''40'00"  N.  latitude)  to  Leadbetter 
Point  {46°39'10"  N.  latitude). 

4.  A  1991  harvest  guideline  for  coastal 
treaty  Indian  (the  Makah,  Quileute,  Hoh, 
and  Quinault  Indian  tribes]  commercial 
harvests  of  all  species  of  rockfish  of 
51,000  pounds  (23.1  mt)  between  the 
U.S./Canada  border  and  Cape  Alava 
(48°09'30"  N.  latitude)  and  10,000  pounds 
(4.5  mt]  between  Destruction  Island 
(47''40'00"  N.  latitude)  and  Leadbetter 
Point  (46°38'10"  N.  latitude).  Tribal 
ceremonial  and  subsistence  fisheries 
will  not  be  restricted.  Such  harvest 
guidelines  annually  would  be  set, 
reviewed,  and  adjusted  as  necessary 
under  procedures  for  developing  and 
implementing  annual  Ashing 
speci^cations  and  apportionments  in 
section  II.H.  of  the  appendix  to  50  CFR 
part  663. 

The  proposed  reduction  in  the 
rockfish  bag  limit  could  be  implemented 
by  a  single  final  rule  ("abbreviated 
rulemaking")  because  it  is  classified  as  a 
"routine"  management  measure  under 
50  CFR  663.23(c](2](i](B).  All  of  the 
remainder  of  the  proposed  management 
measures  included  in  this  rule  require 
modification  of  the  regulations  by 
proposed  and  final  (i.e..  "full") 
rulemaking.  According  to  the 
abbreviated  rulemaking  provisions  of 
the  FMP  (as  set  forth  in  section  III.B.3  of 
the  appendix  to  50  CFR  part  663).  NOAA 


has  chosen  to  include  the  bag  limit 
reduction  in  this  "full"  rulemaking  in 
order  to  implement  the  Council's 
recommendations  as  a  complete 
package. 

Classification 

This  proposed  rule  is  published  under 
authority  of  section  305(d)  of  the 
Magnuson  Act.  16  U.S.C  1855(d),  and 
was  prepared  at  the  request  of  the 
Council.  The  Assistant  Administrator 
for  Fisheries.  NOAA  (Assistant 
Administrator),  has  preliminarily 
determined  that  the  measures  in  this 
proposed  rule  are  necessary  for  the 
conservation  and  management  of  the 
Pacific  coast  groundfish  fishery  and  tha' 
they  are  consistent  with  the  Magnuson 
Act  and  other  applicable  law.  The 
Assistant  Administrator,  before 
publishing  a  final  rule,  will  take  into 
account  the  data  and  comments 
received  during  the  comment  period. 

Based  on  the  EA/RIR,  the  Council 
initially  concluded  that  there  will  be  no 
significant  impact  on  the  environment 
within  the  meaning  of  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act,  as  a  result  of  this  rule.  After  the 
comment  period  has  concluded,  the 
Assistant  Administrator  will  make  the 
final  determination  about  the  impact  of 
this  rule  on  the  human  environment. 
Copies  of  the  EA/RIR  are  available 
upon  request  (see  ADDRESSES). 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
determination  is  based  on  the  analysis 
in  the  EA/RIR  that  indicates  that  the 
proposed  action  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
a  major  increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  impacts  are  anticipated  on 
competition,  employment,  investments, 
productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  tha* 
this  proposed  rule,  if  approved,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  This  conclusion  is 
based  on  the  analysis  contained  in  the 
EA/RIR.  which  indicates  that  although  a 
substantial  number  of  vessels  that  fish 
off  the  Washington  coast  may  be 
affected  by  this  action,  the  resulting 
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decrease  in  the  annual  gross  income  of 
the  majority  of  these  vessels  due  to  this 
proposed  action  is  insisnificant 

This  proposed  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et.  seq. 

The  Northwest  Regional  Director  has 
initially  determined  that  this  proposed 
rule  is  consistent  to  the  maximum  extent 
practicable  with  applicable  state  coastal 
zone  management  program  as  required 
This  initial  determination  has  been 
submitted  for  review  by  the  responsible 
state  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12812. 

List  of  SubjecU  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing.  Indians, 
Recordiceeping  and  reporting 
requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  September  13, 199L 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheriet, 
National  Marine  Fisheries  Service, 

For  die  reasons  set  forth  in  the 
preamble,  50  CFR  part  663  is  proposed 
to  be  amended  as  follows: 


PART  663-4>ACIFiC  COAST 
QROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  S  663.23,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

S663.23    Catch RMtrlctiona. **  * 

(b)  Commercial  fishing— {1]  Rockfiah. 
(i)  The  trip  limit  for  a  vessel  engaged  in 
fishing  with  a  pelagic  trawl  with  mesh 
size  less  than  4.5  inches  in  the 
Conception  or  Monterey  subareas  is  500 
pounds  or  5  percent  by  weight  of  all  Bsh 
on  board,  whichever  is  greater,  of  the 
species  group  composed  of  bocaccio, 
chilipepper,  splitnose,  and  yellowtail 
rockfish  per  fishing  trip. 

(ii)  A  harvest  guideline  for  commercial 
harvests  of  all  species  of  rockfish  by 
members  of  the  Makah,  Quileute,  Hoh, 
and  Quinault  Indian  tribes  will  be 
established  annually  for  the  area 
between  the  U.S./Canada  border  and 
Cape  Alava  (48*09'30"  N.  latitude)  and 
the  area  between  Destruction  Island 
(4r40'00"  N.  laUtude)  and  Leadbetter 
Point  (46*38'10"  N.  latitude)  in 
accordance  with  the  procedures  in 
section  II.H  of  the  appendix  to  this  part 

(iii)  Black  rockfish.  (A)  The  trip  limit 
for  black  rockfish  [Sebastes  melanops) 
for  commercial  fishing  vessels  using 
hook-and-Iine  gear  in  the  area  from  the 


U.S./Canada  border  to  Cape  Alava 
(48'09'30"  N.  latitude)  and  from 
Destruction  Island  (4r40'00"  N.  latitude) 
to  Leadbetter  Point  (46'38'10"  N. 
latitude)  is  100  pounds  or  30  percent  by 
weight  of  all  fish  on  board,  whichever  is 
greater,  per  vessel  per  fishing  trip.  This 
trip  limit  does  not  apply  to  coastal 
treaty  Indian  fishermen  operating  under 
paragraph  (b)(l)(ii)  of  this  section. 

(B)  Commercial  hook-and-line  fishing 
vessels,  other  than  those  operating 
imder  paragraph  (b)(l)(ii)  of  this  section, 
shall  not  have  more  than  100  pounds  or 
30  percent  by  weight  of  all  fish  on  board, 
whichever  is  greater,  of  black  rockfish 
while  that  vessel  is  fishing  in  the  area 
from  the  U.S./Canada  border  to  Cape 
Alava  (48''0g'30"  N.  latitude)  and  bora 
Destruction  Island  (4r40'00"  N.  latitude) 
to  Leadbetter  Point  (46*38'10"  N. 
latitude). 


Appendix  to  Part  663    [Amended] 

3.  In  the  appendix  to  part  063 — 
Croundfish  Management  Procedures, 
section  II.H.,  add  the  following  sentence 
at  the  end  of  the  first  paragraplu 

The  Council  also  will  develop 
recommendationi  for  the  specirication  of 
commercial  harvest  guidelines  for  rockfish 
harvests  by  members  of  the  Makah.  Quileute, 
Hoh.  and  Quinault  Indian  tribes  spedfled  in 
663.23{b)(lKii)-" 

(FR  Doc.  91-22814  Filed  »-ie-ei;  1:$4  pm] 
BOJJNO  COM  3S1»41-M 
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ADMINISTRATIV6  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Rulemaking;  Public 
Meetings 


(Pib 


Pursuant  to  the 
Committee  Act 
notice  is  hereby  giji^en 
the  Committee  on 
Administrative 
States. 


ederal  Advisory 
L  No.  92^163). 
of  the  meetings  of 
Rulemaking  of  the 

of  the  United 


Co  iference  ( 


Committee  on  Ruli  imaking 

Date:  Friday.  September  27, 1991. 

Time:  9  a.m. 

Location:  Admit  istrative  Conference 
of  the  United  States,  2120  L  Street.  NW.. 
suite  500,  Washington,  DC  20037 
(Library,  5th  Floor  . 

Agenda:  The  coi  imittee  will  meet  to 
discuss:  (1)  The  pr  icedural  rule 
exemption  of  the  /  Ldministrative 
Procedure  Act;  ani)  (2)  Professor  Robert 


Anthony's  study  o 


non-rule  rulemaking. 


Contact:  Kevin  J  jssar.  202-254-7020. 
Committee  on  Rul(  tmaking 

Date:  Monday,  October  21. 1991. 

Time:  1:30  p.m. 

Location:  Admir  istrative  Conference 
of  the  United  States,  2120  L  Street.  NW.. 
suite  500,  Washin^on.  DC  20037 
(Library,  5th  Floor  . 

Agenda:  The  coi  imittee  will  meet  to 
discuss  Professor  1  lobert  Anthony's 
study  of  non-rule  rulemaking. 

Contact:  Kevin  Jessar,  202-254-7020. 

Attendance  at  tl  e  committee  meetings 
is  open  to  the  intei  ested  public,  but 
limited  to  the  spacs  available.  Persons 
wishing  to  attend  jhould  notify  the 
Office  of  the  Chairtnan  at  least  one  day 
in  advance.  The  cc  mmittee  chairman,  tf 
he  deems  it  appro]  riate.  may  permit 
members  of  the  pu  jlic  to  present  oral 
statements  at  the  ifieeting.  Any  member 
of  the  public  may  ^ie  a  written 

committee  before, 
meeting.  Minutes  of 


statement  with  the 
during,  or  after  the 


the  meetings  will  t  e  available  on 
request.  The  conta  :t  persons'  mailing 


address  is:  Administrative  Conference 
of  the  United  States,  2120  L  Street  NW.. 
suite  500.  Washington.  DC  20037. 
Telephone:  202-254-7020. 

Dated:  September  9. 1991 
Jeffrey  S.  Lubbos, 
Research  Director. 
(PR  Doc.  91-22530  Filed  9-18-91;  8:45  am] 

MLUNO  COOC  (IM-OI-II 


AGENCY  FOR  INTERNATIONAL 
DEVELOPIMENT 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (AID)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer.  Fred  D.  Allen  (703) 
875-1573.  MS/AS/ISS,  room  1209B.  SA- 
14,  Washington,  DC  20523-1413. 

Date  Submitted:  September  5, 1991. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number  None. 

Form  Number  None. 

Type  of  Submission:  New  Collection. 

Title:  Information  on  Source  and 
Nationality. 

Purpose:  Congress  has  requested  AID 
to  provide  information  on  the  amount  of 
AID  program  funds  which  are  spent  for 
U.S.  goods  and  services.  Because  of  the 
various  different  types  of  programs  that 
AID  finances  as  well  as  different 
requirements  for  reporting.  AID  has 
been  able  to  provide  information  only 
with  considerable  time  and  expense. 
The  Agency  is  establishing  a  new 
system  to  collect  information  on  source 
of  goods  and  services  from  all  entities 
receiving  AID  funds,  whether  imder 
direct  AID  agreements  or  AID-financed 
agreements  with  recipient  countries. 

Amiual  Reporting  Burden 

Respondents:  3,275;  annual  responses: 
15.9;  average  hours  per  response:  4; 
burden  hours:  208,000. 


Reviewer  Marshall  Mills  (202)  395- 
7340.  Office  of  Management  and  Budget, 
room  3201.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  September  9, 1991. 
Elizalieth  Baltimore, 

Communications  and  Program  Management 
Division. 

(PR  Doc.  91-22516  Filed  9-18-91;  a-45  am] 
BILUNG  COOE  611S-41-M 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to.  and  copies  of  the 
submission  obtained  from  the  Reports 
Management  Officer,  Fred  D.  Allen. 
(703)  875-1573.  MS/AS/ISS.  room  1209B. 
SA-14,  Washington.  DC  20523-1413. 

Date  Submitted:  September  11. 1991. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number  0412-0520. 

Type  of  Submission:  Extension. 

Title:  Information  Collection  Elements 
in  the  A.I.D.  Acquisition  Regulation 
(AIDAR). 

Purpose:  A.I.D.  is  authorized  to  make 
contracts  with  any  corporation, 
international  organization,  or  other  body 
of  persons  whe^er  within  or  without 
the  United  States  in  furtherance  of  the 
purposes  and  within  the  limitations  of 
the  Foreign  Assistance  Act  (FAA). 
Information  collections  and 
recordkeeping  requirements  placed  on 
the  public  by  the  A.I.D.  Acquisition 
Regulation  (AIDAR),  are  published  as  48 
CFR  7.  These  are  all  A.I.D.  unique 
procurement  requirements  which  have 
not  otherwise  been  submitted  to  OMB 
for  approval.  The  preaward 
requirements  are  based  on  a  need  for 
prudent  management  in  the 
determination  that  an  offeror  either  has 
or  can  obtain  the  ability  to  competently 
manage  development  assistance 
programs  utilizing  public  funds.  The 
requirements  for  information  during  the 
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post-award  period  are  based  on  the 
need  to  administer  public  funds 
prudently. 

Annual  Reporting  Burden 

Respondents:  1,450;  annual  responses: 
28;  average  hours  per  response:  4.6; 
burden  hours:  188,303. 

Reviewer  Lin  Liu  (202)  395-7340. 
Office  of  Management  and  Budget  room 
3201,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  September  9. 1991. 
Elizabeth  Baltimore, 

Communications  and  Program  Management 
Division. 
[FR  Doc.  91-22517  Filed  9-l»-ei;  8:45  am) 

BtLUNG  CODE  ailS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  13, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
2118. 

Revision 

•  Farmers  Home  Administration 

7  CFR  195&-C,  Debt  Settlement- 
Community  and  Business  Progams — 
Addendum  1 

On  occasicm 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations;  37 
responses;  439  hours 

Jack  Holston  {202)  382-9736 


Extension 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  part  719.  Reconstitution  of  Farms 
Allotments.  Normal  Crop  Acreage  and 
Proceeding  Year  Planted  Acreage 

ASCS-i55 

On  occasion 

Individuals  or  households;  Farms; 
900,000  responses;  375,000  hours 

Jane  Salem  (202)  447-7635 

•  Forest  Service 

Supplemental  Information  to  Support 
Determination  of  Term  Length  for 
Special  Use  Permit  Issued  Under 
Authority  of  the  National  Forest  Ski 
Area  Permit  Act  of  1986 

On  occasion 

Businesses  or  other  for-profit;  5 
responses;  600  hours 

John  Shilling  (202)  205-1426 

•  Foreign  Agricultural  Service 
Buyer  Alert  Notice 

FAS  964 

On  occasion 

Businesses  or  other  for-profit;  5.000 

responses;  850  hours 
David  Salmon  (202)  447-7103 

•  National  Agricultural  Statistics 
Service 

Cotton  Ginnings  Survey 
Semi-annually;  Annually;  Semi-monthly 

Sept.-Jan. 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  1.580 

responses;  1.151  hours 
Larry  Gambrell  (202)  447-7737 

•  Agricultural  Marketing  Service 
Oregon — Washington — California 

Winter  Pears — Marketing  Order  No. 

927 
On  occasion 
Farms;  Businesses  or  other  for-profit: 

5556  responses;  3.595  hours 
Patrick  Packiiett  (202)  475-3862 

•  Agricultural  Marketing  Service 
California  Pears  and  Peaches — 

Marketing  Order  No.  917 
On  occasion;  Semi-annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

1.511  responses;  1.239  hours 
Tim  Tichenor  (202)  475-5464 

•  Agricultural  Marketing  Service 
Avocados  Grown  in  South  Florida — 

M.O.  915 
On  occasion;  Weekly 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations;  900 

responses;  90  hours 
Marty  Freeman  or  Gary  Rasmussen 

(202J  447-5975 

•  Agricultural  Marketing  Service 
Lemons  Grown  in  California  and 

Arizona — Marketing  Order  No.  910 
Recordkeeping;  On  occasion;  Weekljr: 
Annually 


Farms;  Businesses  or  other  for-profit; 

69.233  responses;  11.814  hours 
Sonia  N.  Jimenez  (202)  475-5992 

New  Collection 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  part  1435.  Regulations  Governing 
Sugar  and  Crystalline  Furtose 
Information  Reporting  Requirements 

CCC-831.  832.  833.  834.  835 

Recordkeeping;  Monthly 

Businesses  or  other  for-profit;  1.500 
responses;  31.242  hours 

Bob  Barry  (202)  447-3391 

•  Forest  Service 
Employment  Interest  Survey 
R-5-6100-135 

On  occasion 

Individuals  or  households;  10.000 

responses;  2,500  hours 
Floyd  Thomas  (415)  705-2924 

•  Rural  Electrification  Administration 
Pre-  and  Post-Loan  Policies  and 

Procedures  for  Guaranteed  Electric 
and  Telephone  Loans — ^Addendum  1 

On  occasion;  Quarterly 

Small  Businesses  or  organizations;  22 
responses;  75  hours 

Daphne  L.  Brown  (202)  382-9551 

•  Farmers  Home  Administration 

7  CFR  194&-E,  Loans  to  Economically 
Disadvantaged  Rural  Communities 

Recordkeeping;  On  occasion 

Individuals  or  households;  State  or  local 
governments;  Small  businesses  or 
organizations;  1.268  responses;  1.040 
hours 

Jack  Holston  (202)  382-9736 

•  Fanners  Home  Administration 
7  CFR  1927-B.  Real  Estate  Title 

Clearance  and  Loan  Closing 
FmHA  1927-3.  -5,  -8,  -fl,  -10,  -11.  -12.  - 

15.  -16,  -19,  -20 
On  occasion 
Individuals  or  households;  Businesses  or 

other  for-profit;  Small  businesses  or 

organizations;  481,550  responses; 

183,694  hours 
Jack  Holston  (202)  382-9736 

•  Food  and  Nutrition  Service 
Evaluation  of  Dietary  Guidance  Graphic 

Alternatives 
One-time  only 
Individuals  or  households;  State  or  local 

governments;  3,413  responses;  1,304 

hours 
Ann  Chadwick  (202)  447-3975 

Reinstatement 

•  Farmers  Home  Administration 

7  CFR  2054-W.  Employment,  Pay  and 
Functions  of  County  and/or  Area 
Committees 

FmHa  2054-5 

On  occasion 
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Individuals  or  households;  Farms;  7,600 

responses;  Z850  h^urs 
Jack  Holston  (202)  382-fl73« 

•  Fanners  Home  At^inistration 

7  CFR  1943-B,  Insured  Soil  and  Water 

Loan  Policies.  Procedures,  and 

Authorizations 
On  occasion 
Farms:  Businesses  of  other  for-proRt; 

Small  businesses  ^r  organizations;  255 

responses;  102  hoiirs 
Jack  Holston  (202)  382-9738 

•  Farmers  Home  Aaninistration 

7  CFR  1944-N,  Housi  ng  Preservation 
Grant  Program 

On  occasion;  Quarte  rly 

Individuals  or  house  lolds;  State  or  local 
governments;  Busipesses  or  other  for- 
profit;  Non-profit  ihstitutions;  8.100 
responses;  11,065  lours 

Jack  Holston  (202)  31 2-9738 

•  Farmers  Home  Ackunistration 
7  CFR  1910-A,  Recei  ring  and  Processing 

Applications 
On  occasion 
Individuals  or  households;  Farms; 

Businesses  or  othet-  for-profit;  94.800 

responses:  71,855  hours 
Jack  Holston  (202)  382-9738 
Robert  W.  Whitiiig, 

Deputy  Departmental  Qlearance  Officer. 
(PR  Doc.  91-22562  FiJet^  9-l&-ei:  8:45  am] 
t  COM  Mlt-TMI 


Farmers  Home  Administration 

Approval  of  Information  Collection  by 
0MB  (Under  Paperwork  Reduction  Act 
and  5  CFR  Part  132^) 

AQENCV:  Farmers  H<^e  Administraticn, 
USDA. 

action:  Notice. 


summary:  a  revisioa  to  subpart  J  of  part 
1942  was  published  fai  the  Federal 
Register  on  July  11, 1991.  volume  58, 
page  31535.  The  information  collection 
requirement  described  below  was 
published  without  pvior  approval  of 
OMB.  This  action  is  bublic  notification 
that  on  August  8, 1991  the  reporting 
requirements  contained  in  this 
regulation  were  appfoved  by  the  Office 
of  Management  and  Budget  and 
assigned  OMB  control  number  0575- 
0123.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  15  minutes  to  4  hours  per 
response,  with  an  average  of  1  hour  per 
response  including  t)me  for  reviewing 
instructions,  searchi|ig  existing  data 
sources,  gathering  a|id  maintaining  the 
data  needed,  and  cotnpleting  and 
reviewing  the  collection  of  information. 
ADDRESSES:  Send  cdnmients  regarding 


this  burden  estimate 


JMI 


or  any  other  aspect 


of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  Department  of  Agriculture, 
Clearance  Officer,  OIRM,  room  404- W. 
Washingtoa  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB  #0575-0123). 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Holston,  Senior  Management 
Analyst,  General  Services  Staff,  Farmers 
Home  Administration,  room  6855  South 
Building,  USDA.  Washington,  DC  20250. 
Telephone  (202)  382-9736. 

Dated:  September  13, 1991. 

La  Verne  Auamon, 

Administratar,  Fanners  Home 
Administration. 

[PR  Doc.  91-22809  Filed  9-18-91;  8:45  am] 

BtUJNQ  CODE  3410-07-H 


Forest  Service 

Oil  and  Gas  Leasing  Analysis),  White 
River  National  Forest;  Eagle,  Garfieid, 
Gunnison,  Mesa,  Moffat,  Pitkin,  Rio 
Blanco,  Routt,  and  Summit  Counties, 
CO 

agency:  Forest  Service,  USDA. 
action:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement  to 
disclose  effects  of  alternative  decisions 
it  may  make  to  lease  lands  of  the  White 
River  National  Forest  including  the 
Dillon  Ranger  District  of  the  Arapaho 
National  Forest  for  oil  and  gas 
exploration  and  development. 
DATES:  Written  comments  concerning 
the  scope  of  the  cmalysis  should  be 
received  on  or  before  November  15, 
1991. 

ADDRESSES:  Send  written  comments  to 
Thomas  A.  Hoots,  Forest  Supervisor. 
White  River  National  Forest.  P.O.  Box 
948.  9th  and  Grand  Ave..  Glenwood 
Springs,  Colorado  81802. 
FOR  FURTHER  INFORMATION  CONTACT! 
Meg  Lindsey,  EIS  Coordinator,  White 
River  National  Forest,  P.O.  Box  948. 9th 
-^nd  Grand  Ave.,  Glenwood  Springs, 
Colorado  81802,  (303)  945-2521. 
SUPPLEMENTARY  INFORMATION:  The 

Forest  Supervisor  will  identify  which 
lands  will  be  administratively  available 
for  leasing  to  private  individuals  or 
firms  and  the  stipulations  that  must  be 
applied  to  their  portion  of  the 
"administratively  available"  lands  in  the 
Record  of  Decision  that  will  accompany 
the  final  environmental  impact 
statement  (EIS). 

The  legal  need  for  doing  an  EIS  is  to 
comply  with  the  Federal  Onshore  Oil 


and  Gas  Leasing  Reform  Act  of  1987  and 
Forest  Service  implementing  regulations 
38  CFR  Part  228.  The  1987  Leasing 
Reform  Act  made  two  significant 
changes  in  the  way  leasing  decisions  are 
reached.  First,  the  Act  expanded  the  role 
of  the  Secretary  of  Agriculture  in  the 
leasing  decision  process.  The  Secretary 
was  authorized  to  identify  the  National 
Forest  System  lands  for  which  leases 
could  be  sold.  Also,  he  or  his  officers 
were  authorized  to  determine  the 
appropriate  stipulations  to  apply  to  a 
lease  to  protect  the  surface  resources. 
Second,  the  Act  established  a  statutory 
requirement  for  processing  the  Surface 
Use  Plan  of  Operations  prior  to  ground- 
disturbing  activities.  This  established  a 
staged  decision  process  for  sale  of  a 
lease  and  approval  of  an  application  for 
permit  to  drill. 

The  leasing  decisions  will  result  in  an 
amendment  to  the  White  River  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan). 

As  part  of  the  scoping  process  the 
Forest  will  meet  with  environmental 
groups,  oil  and  gas  industry,  other 
agencies,  individuals,  eta  If  necessary, 
open  houses  and/or  public  meetings  will 
be  held. 

Preliminary  issues  which  have  been 
identified  are:  adverse  effects  of  oil  and 
gas  leasing  activities  on  wetlands, 
floodplains,  water  quality,  cultural 
resources,  caves,  wildlife,  visual  quality, 
air  qualify,  solitude,  soils,  vegetation, 
and  federally  Usted  candidate  and 
threatened  and  endangered  plant  and 
animal  species;  adverse  effects  on 
transportation  systems;  transportation 
and  disposal  of  hazardous  materials; 
effects  of  oil  and  gas  development  in 
"roadless  areas";  conflicts  between  oil 
and  gas  development  and  forest 
recreation  users;  effects  of  oil  and  gas 
activities  resulting  in  forest 
fragmentation;  effects  of  drilling  on 
surface  and  groimdwater  supplies, 
erosion  and  run-off,  streambank 
stabilization  and  potable  waten  water 
depletion  from  oil  and  gas  development 
in  the  upper  Colorado  River  basin 
relative  to  requirements  under  the 
Endangered  Species  Act  for  the  four  big 
river  fishes;  effects  of  oil  and  gas  non- 
development/development  on  the  local 
economy;  and  effects  of  oil  and  gas 
activities  on  local  housing,  employment 
law  enforcement,  schools,  and  hospitals. 

Preliminary  alternatives  which  have 
been  identified  are:  (1)  No  Action  or 
Current  Management— Continue  leasing 
using  standards  and  guidelines  of  the 
Forest  Pleui  in  which  leasing  decisions 
will  be  made  on  a  lease-by-lease  basis, 
(2)  NFS  Lands  Available  for  Lease  with 
Standard  Lease  Tenas  Onfy.  (3)  NFS 
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Lands  Available  with  Standard  Lease 
Terms  Only  and  NFS  Lands  Available 
with  Special  Stipulations  in  Addition  to 
Standard  Lease  Terms,  and  (4)  No  NFiS 
Lands  Available  for  Leasing — existing 
leases  which  are  not  extended  by 
production  will  be  allowed  to  expire. 

The  USDA  Forest  Service  is  the  lead 
agency,  and  the  Bureau  of  Land 
Management  is  a  Cooperating  Agency. 

The  Forest  Service  will  seek 
comments  on  the  draft  environmental 
impact  statement  (DEIS)  for  a  period  of 
45  days  after  publication  of  the  DEIS. 
The  Forest  Service  will  summarize  and 
respond  to  the  comments  in  the  fmal 
EIS. 

The  responsible  o^icial  is  Thomas  A. 
Hoots.  White  River  National  Forest 
Supervisor. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  prodedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.) 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  DEIS's  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  Wisconsin  Heritages,  Inc.  v. 
Ham's.  490  ¥,  Supp.  1334, 1338  (E.D.  Wis. 
1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45  day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  fmal  EIS. 

The  estimated  date  for  filing  the  DEIS 
is  March.  1992.  The  fmal  EIS  will  be 
filed  by  September  3a  1992. 


Dated  September  8, 1901. 
Thomas  A  Hools, 
Forest  Supervisor. 

(PR  Doc.  91-22528  Filed  »-18-19: 8:45  am] 
WIWQ  COOK  Mia-H-M 


Sou  Conservation  Service 

Oeane  Creek  Critical  Area  Treatment 
RC&O  Meaeure,  NY;  Finding  of  No 
Significant  Impact 

aqency:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  a  flnding  of  no 

significant  impact 

SUaunARV:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1909;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Deans  Creek  Critical  Area  Treatment, 
Oneida  County,  New  York. 
FOR  FUfTTHER  INFORMATION  CONTACT: 

Paul  A.  Dodd.  State  Conservationist, 
Soil  Conservation  Service,  )ames  M. 
Hanley  Federal  Building,  100  S.  Clinton 
Street,  room  771,  Syracuse,  New  York 
13261-724a  telephone  (315)  423-5521. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Paul  A.  Dodd,  State 
Conservationist,  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project. 

This  measure  concerns  a  plan  to 
provide  for  the  stabilization  of  the 
eroding  north  streambank  along  and 
adjacent  to  the  bridge  wingwall  on 
Deans  Highway.  Continued  erosion  of 
the  streambank  will  jeopardize  the 
integrity  of  the  bridge,  creating  a  severe 
safety  hazard  to  users  of  the  highway. 
Disposition  immediately  downstream 
from  the  bridge  occupies  the  middle  of 
the  stream  and  deflects  flows  toward 
both  banks,  creating  an  erosive  situation 
in  this  area  and  impairing  the  water 
quality. 

The  integrity  of  the  bridge  will  be 
assured  through  the  installation  of  the 
project  measures.  The  planned  works  of 
improvement  include  approximately  188 
linear  feet  of  riprap  and  bedding,  and 
approximately  1  acre  of  seeding  and 
mulching.  Benefits  will  be  derived 
through  the  elimination  of  the  safety 
hazard  improvement  of  water  quality. 


and  the  reduction  of  annual  cost  of 
maintenance. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting  f*aul 
A.  Dodd.  No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Re^ster. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  Na 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the  provision 
of  Executive  Order  12372  which  require* 
intergovemraentat  consultation  with  state 
and  local  officials.) 
Paul  A.  Dodd. 
State  ConsemtionisL 
(PR  Doc  91-22593  Filed  9-18-81:  8:45  am] 
aauNO  cooc  s«i»-is-« 


l.art(in  Creeic  Watershed,  Arltansas; 
Deauttiorization  of  Federal  Funding 

AOCNCV:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  deauthorization  of 

federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Soil 
Conservation  Service  GuideUnes  (7  CFR 
part  622).  the  Soil  Conservation  Service 
gives  Notice  of  the  Deauthorization  of 
Federal  Funding  for  the  Larkin  Creek 
Watershed  project,  Lee  and  St  Francis 
Counties,  Aricansas,  effective  on  August 
13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronnie  D.  Murphy,  State 
Conservationist.  Soil  Conservation 
Service,  Room  5404.  Federal  Office 
Building,  700  West  Capitol  Avenue. 
Utile  Rock,  Arkansas  72201,  (501)  324- 
5445. 

(Catalog  of  Federal  Domestic  Aasistanca 
Program  Na  \0J9M.  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Qrcular  No.  A-eS  regarding  SUte 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable) 

Dated:  September  9. 19St 
Ronnie  D.  Muiphy, 
Stale  Conservationist 
(PR  Doc.  91-22594  FUed  9-lfr-ai;  fc45  am] 
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Lower  Tri-County  Waterstied, 
Arfcansas;  DeauttKHization  of  Federal 
Funding 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  peauthorization  of 
federal  funding. 


summary:  Pursuai  it  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-5661  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  622),  the  Soil  Conservation  Service 
gives  Notice  of  tha  Deauthorization  of 
Federal  Funding  fir  the  Lower  Tri- 
County  Watershed  project. 
Independence,  LaWrence,  and  Sharp 
Counties,  Arkansas,  effective  on  August 
13, 1991.  I 

FOn  FURTHER  INFORMATION  CONTACT: 

Ronnie  D.  Murphyi  State 
Conservationist,  Sbil  Conservation 
Service,  Room  54Gh,  Federal  Office 
Building.  700  Wes|  Capitol  Avenue, 
Little  Rock.  Arkansas  72201.  (501)  324- 
5445. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable.) 

Dated:  September  9. 1991. 
Ronnie  D.  Murphy, 
State  Conservationist 
|FR  Doc.  91-22595  Filed  9-18-«1;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Sus{>ended 
Investigation;  Of>portunity  To  Request 
Administrative  Review 

AOCNCy:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 


Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.22  or  9  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  September  30, 1991, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
September  for  the  following  periods: 


Anndumfmig  CMy  Proceedings: 
Cvwdtt  Re(]lac8me«4  Parts  (or  Sett-PropeUed  Bituminous  Paving  Equipment  (A-1 22-057) . 

Canada:  Steel  Jacks.  (A- 1 22-006) 

Canada  Steel  Raite.  (A-i22-e04) 

Hong  Kong:  Sweater^  ot  MarvMade  Rbers,  (A-582-802) _ _ 

Italy  Pads  for  Woodwund  instrument  Keys,  (A-475-017) 

Japan:  Fdament  Fatxfc,  (A-568-607) 

Korea;  Sweaters  ot  »4an-Made  Fibers.  (A-580-806) „ 

Taiwan:  Sweaters  o«  Man-Made  Fibers  (A-583-808) . 


The  Federal  Repub*aof  Germany  Certain  Forged  Steel  Cranksfiafts.  (A-428-604). 

The  Peoptes  Republifc  o«  China:  Gfeige  Polyester/ Cotton  Pnntdoth,  (A-570-101) ... 

The  Unrted  Krngdom:  Certain  Forged  Steel  Crankshafts,  (A-412-602) 

Suspensjon  Agreemenb ': 

Argentirva.  Certain  Cjjtxsn  Steel  Wire  Rod,  (0-357-004) 

Peru:  Cotton  Shop  Tijwels,  (C-333-401) 

CounlmvailKig  Duty  Proceedings: 

AigsfMina:  Certain  W^lded-Carbon  Steel  Pipe  and  Tube  Products,  (0-357-801) 

C^anada:  f<ew  Steel  Rbil.  Except  Light  Rail.  (0122-805) 

Israel:  Fresh  Cut  Ros«s.  (C-508-064) _ 

New  Zealand;  Umb  Meat.  (C-61 4-503) 

New  Zealand:  Steel  V^ire,  (0-814-801) „ 


Peiiod 


09/01/90-08/31/91 
09/01/90-08/31/91 
09/01/90-08/31/91 
04/27/90-08/31/91 
09/01/90-08/31/91 
09/01/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
09/01/90-08/31/91 
09/01/90-08/31/91 
09/01/90-08/31/91 

01/01/90-12/31/90 
01/01/90-12/31/90 

01/01/90-12/31/90 
01/01/90-12/31/90 
10/01/89-09/30/90 
04/01/90-03/31/91 
07/01/90-06/30/91 


In  accordance  w  ith  %  353.22(a)  of  the 
Commerce  regulat  ons.  an  interested 
party  may  request!  in  vvrriting  that  the 
Secretary  conduct  an  administrative 
review  of  specifiei  I  individual  producers 
or  resellers  cover*  d  by  an  order,  if  the 
requesting  person  ptates  why  the  person 
desires  the  Secetiiry  to  review  those 
particular  produce  rs  or  resellers.  If  the 
interested  party  ir  tends  for  the 
Secretary  to  revie'  v  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  alio  resells  merchandise 
from  other  supplie  rs)  which  was 
produced  in  more  han  one  country  of 
origin,  and  each  ciiuntry  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  nfist  state  specifically 


which  reseller(s)  and  which  countries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Further,  in  accordance  with 
S  353.31  of  the  Commerce  Regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  September  30, 1991. 


If  the  Department  does  not  receive  by 
September  30, 1991  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
coUecl  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  conununity. 
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Dated:  AugiMt  19, 1981. 
Joseph  A.  Spatrini, 

Deputy  Assistant  Secretary  for  Complianea. 
(PR  Doc.  91-22035  Piled  »-l»-m;  8:45  am] 
MUJNQ  COOC  M1«-e6-M 


[A-301-«02) 

Certain  Fraati  Cut  FkMvara  From 
Colombia;  Correction  of  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

AOCNCv:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Correction  to  the  notice  of  final 
results  of  antidumping  duty 
administrative  review. 

coRnecnON:  On  July  15, 1991  (56  FR 
32189),  the  Department  of  Commerce 
published  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain  firesh 
cut  flowers  from  Colombia.  On  page 
32172  of  that  notice,  the  flrst  sentence  of 
the  Department's  Position  in  response  to 
comment  8  should  read:  "Although  the 
final  results  of  this  review  and  those  of 
the  second  administrative  review 
indicate  sales  of  not  less  than  fair  value 
for  a  period  of  28  months,  the  final 
determination  of  the  original  fair  value 
investigation  indicates  a  greater  than  de 
minimis  margin  for  the  group."  The 
words  "greater  than"  were  inadvertendy 
omitted  in  the  notice. 

This  administrative  review  and 
correction  notice  are  in  accordance  with 
section  751(aKl)  of  the  Tariff  Act  (19 
U.S.a  1675(a)(1))  and  19  CFR  353.22. 

Dated:  September  13, 1991. 
Eric  L  Garfinkel. 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  91-22832  Hied  9-18-91: 8.-45  am] 
BILUNO  COOC  M10-OS-M 


IA-122-0S7] 

Replacement  Parts  for  SeM-PropeNed 
Bituminous  Paving  Equipment  From 
Canada;  Final  Rosutts  of  Antidumping 
Duty  Admintstrattve  Review 

AOENCV:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTKHt  Notice  of  final  resulu  of 
antidumping  duty  administrative  review. 

SUMMANV:  On  December  11, 1990,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
replacement  parts  for  self-propelled 
bituminous  paving  equipment  from 


Canada.  The  review  covers  one 
producer/exporter  of  this  merchandise 
to  the  United  States,  AUatt  Paving 
Equipment  Division  of  IngersoU-Rand 
Canada,  Inc.  (Allatt/IR),  and  the  period 
January  1, 1989  through  August  31, 1989. 
Based  on  our  analysis  of  the  comments 
received,  additional  information 
requested,  and  correction  of  certain 
clerical  errors,  we  determine  the 
dumping  margin  for  Allatt/IR  to  be  11.87 
percent. 

ETFCCmn  OATB  September  19. 1991. 

ron  RNrmai  MromM-noN  comtacr 

Arthur  N.  DuBois  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  telephone:  (202)  377-8312/ 
3601. 

•UPPiCMENTARY  MfOltMATION: 

Background 

On  December  11, 1990.  the 
Department  of  Commerce  (the 
Department]  published  in  the  Federal 
Register  (55  FR  50855]  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  replacement 
parts  for  self-propelled  bituminous 
paving  equipment  from  Canada  (42  FR 
41811,  September  7. 1977).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  replacement  parts  for  self- 
propelled  bituminous  paving  equipment 
excluding  attachments  and  parts  for 
attachments.  This  merchandise  is 
currentiy  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  items  40ie.93.ia 
7315.11.00,  7315,89.50,  7315.90.0a 
8336.50.00, 847999X)0,  6481.20.0a 
8482.iaia  8483.90.90,  8539.29.20, 
8544.20.0a  8544.41.00,  8544.51.80, 
8544.60.20,  and  9015.30.4a  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  one  exporter  of  this 
merchandise  to  the  United  States. 
Allatt/IR.  and  Uie  period  January  1, 1989 
through  August  31. 1969. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  Allatt/IR,  we  held  a 
public  hearing  on  February  7, 1991.  We 
received  comments  from  tfie  petitioner, 
Blaw-fCnox  Construction  Equipment 
Corporation  (Blaw-Knox),  and  from 
AUatt/QL 


Comment  1 

Blaw-Knox  contends  that  the 
Department  incorrectiy  allowed  the  full 
percentage  amount  of  the  Canadian 
Federal  Sales  Tax  (FST)  as  an 
adjustment  to  U.S  Price  (USP)  with 
respect  to  Canadian  taxes  rebated  or 
not  collected  by  reason  of  exportation 
even  though  exemptions  to  that  tax  were 
available  to  Allatt/IR  pursuant  to  the 
Canadian  excise  tax  statute. 
Specifically,  Blaw-iCnox  contends  diat 
the  Department  did  not  verify  total 
taxes  paid  to  determine  whether  or  not 
the  respondent  actually  had  availed 
itself  of  any  exemptions.  Blaw-Knox 
further  contends  that  the  Department 
did  not  adequately  verify  that  the 
respondent  had  incurred  and  paid  the 
FST,  because  the  Department  verified 
only  one  transaction. 

Allatt/IR  disagrees  with  Blaw-Knox. 
claiming  that  the  total  taxes  paid  by  the 
company  are  irrelevant,  and  that 
attempting  to  tie  total  taxes  paid  by  the 
company  to  sales  of  covered  parts 
would  serve  no  purpose. 

Department's  Position 

Only  sales  with  a  net  sellir^  price 
greater  tixan  C$2,000  were  exempt  from 
the  FST.  For  those  sales,  we  did  not 
make  any  adjustment  for  FST.  However, 
for  the  remaining  sales,  we  used  the  full 
percentage  amount  of  the  FST  as  an 
adjustment  to  USP.  See  Comment  2. 

In  accordance  with  our  standard 
verification  practice,  we  selected  certain 
transactions  and  verified  the  expenses 
associated  with  those  fransactions, 
including  taxes.  The  Department  is  not 
required  to  verify  every  figure  reported 
in  the  questionnaire  response.  The 
process  of  verification  involves  spot- 
checking  and  cross-checking  the 
information  that  the  Department  selects 
for  emphasis  in  analyxing  each  specific 
response.  Once  we  verify  certain 
selected  sales,  we  deem  the  results  of 
the  verified -sales  to  be  representative  of 
the  entire  questionnaire  response.  See 
Certain  Dried  Heavy  Salted  Codfish 
from  Canada;  Final  Results  of 
Antidumping  Administrative  Review  (52 
FR  42703). 

In  this  case,  we  randomly  selected 
one  transaction  and  verified  that  the 
respondent  had  incurred  the  FST  at  the 
applicable  tax  rata.  We  then  examined 
monthly  worksheets  and  a  check 
remitted  to  the  Government  of  Canada 
in  payment  of  the  FST.  We  deem  the 
verified  result  of  this  transaction  to  be 
representative  of  Allatt/IR's  tax  data. 
See  Codfish,  supra. 
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the  amount  of  the 
to  the  customer  a 
cifcumstance-of-s. 
for  differences  be 
and  constructed 
Electronics  Corp. 


Comment  2 

Blaw-Knox  argijes  that  the 
Department  ignored  the  instructions  of 
the  Court  of  International  Trade  (CIT) 
by  failing  to  Hmit  |he  addition  to  USP  to 
T "passed  through" 
d  by  making  a 
le  (COS)  adjustment 
een  the  Canadian 
.S.  FST.  [See  Zenith 
United  States.  633  ¥. 
Supp.  1882  (1986).  hppeals  dismissed. 
Fed.  Cir.  Nos.  88-1259  and  88-1260 
[\9m)  [Zenith].] 

Department's  Position 

We  do  not  agrei  with  the  CIT  in 
Zenith  concemina  the  "pass-through" 
argument,  but  have  not  had  an 
opportunity  to  ap|  eal  the  issue  on  its 
merits.  The  statute  iry  language  "added 
to  or  included  in  tne  price,"  as  appearing 
in  19  U.S.C.  1877a  d)(l)(C)  (1991),  does 
not  require  a  meai  urement  of  tax 
incidence  in  the  hi  tme  market  in  an 
economic  sense.  Tfierefore,  consistent 
with  our  longstanaing  practice,  we  have 
not  attempted  to  rieasure  the  amount  of 
tax  "passed  throuth"  to  customers  in  the 
home  market.  Rati  ler,  we  have  added  to 
USP  the  full  amou  it  of  the  tax  that  we 
conclude  the  Can£  dian  tax  authorities 
would  have  collected  on  export  sales 
had  such  sales  been  subject  to  the  tax, 
because  the  full  amount  of  the  home 
market  (HM)  sales  tax  was  "added  to  or 
included  in"  the  price  of  comparison 
models  sold  in  Cafiada.  See  19  U.S.C. 
1677a(d)(l){C)  (19^). 

The  Government  of  Canada  assesses 
the  apphcable  sal^s  tax  rate,  exclusive 
of  any  other  taxes  under  the  Excise  Tax 
Act  (ETA),  against  the  ex-factory  price 
of  the  subject  merchandise.  In  other 
words,  the  "sales  ()rice."  or  tax  base  for 
purposes  of  calculating  the  consumption 
tax.  includes  "in  addition  to  the  amount 
charged  as  price,"  |the  following  charges 
or  expenses  "whether  payable  at  the 
same  time  or  any  ©ther  time":  (1) 
Packing/ wrappingj/container  costs;  (2) 
financing,  commission,  and  advertising 
expenses;  (3)  serv^e  and  warranty 
expenses;  and  (4)  ^ny  other  similar 
charges.  See  ETA,  Sec.  42,  para.  91-657; 
Sec.  46(a).  The  "sajles  price"  also 
includes  any  excise  duties  incurred 
within  the  meaning  of  the  ETA.  Id.  The 
"sales  price,"  hov^ver,  excludes  (1)  any 
inspection/marking/stamping/ 
certification  fees  paid  to  the 
Government  of  Canada,  and  (2)  any 
transportation  or  i  istallation  charges 
included  in  the  fin  il  selling  price  of  the 
subject  merchand^e.  See  ETA.  Sec. 
46(c). 

To  make  an  app  ropriate  "apples-to- 
apples"  comparisc  n.  we  used  the  ex- 


IMI 


factory  packed  price  of  the  U.S.  product 
as  the  U.S.  tax  base.  We  calculated  the 
constructed  U.S.  FST  by  multiplying  the 
U.S.  tax  base  by  the  applicable  tax  rate 
and  then  added  the  resulting  amount  of 
constructed  tax  to  USP.  We  did  not 
"cap"  or  otherwise  reduce  the  amount  of 
constructed  tax  that  should  be  added  to 
USP.  Because  the  full  amount  of  the  FST 
was  "added  to  or  included  in"  the  HM 
price,  such  an  adjustment  to  the 
constructed  U.S.  tax  would  have  been 
inconsistent  with  our  efforts  to  make  an 
appropriate  "apples-to-apples" 
comparison  between  foreign  market 
value  (FMV)  and  USP.     ' 

In  those  instances  in  which  we  added 
the  constructed  U.S.  FST  to  USP,  we 
also  made  a  COS  adjustment  to  FMV. 
pursuant  to  19  U.S.C.  1677b(a)(4)(B) 
(1991),  for  the  difference  between  the 
home  market  FST  and  the  constructed 
U.S.  FST.  We  did  so  by  subtracting  the 
home  market  FST  from  FMV  and  then 
by  adding  the  constructed  U.S.  FST  to 
FMV.  We  made  this  COS  adjustment  so 
that  differences  between  the  Canadian 
FST  and  the  constructed  U.S.  FST  would 
not  artificially  inflate  or  deflate  Allatt/ 
IR's  dumping  margins. 

Comment  3 

Blaw-Knox  contends  that  the 
Department  erred  in  using  constructed 
value  (CV)  information  for  FMV.  rather 
than  insisting  that  Allatt/IR  provide 
information  on  HM  sales  of  similar 
merchandise.  Blaw-Knox  claims  that  the 
Department  unlawfully  delegated  its 
authority  to  the  respondent  to  determine 
what  to  use  as  a  basis  for  FMV  for 
comparison  to  U.S.  sales  where  no 
identical  merchandise  was  sold  in  the 
home  market. 

Allatt/IR  coimters  that  because  each 
part  is  unique  and  generally  not 
interchangeable  v\rith  another  part,  and 
because  of  the  large  number  of  parts  in 
the  review,  it  is  not  practical  to 
determine  similar  merchandise  and 
provide  difference-in-merchandise 
adjustments.  Allatt/IR  also  contends 
that  it  provided  CV  data  because  the 
Department  had  given  the  respondent 
the  option  of  providing  data  on  HM 
similar  merchandise  or  CV  data. 

Department's  Position 

We  agree  with  Blaw-Knox.  The  Tariff 
Act  requires  the  Department,  in  the 
absence  of  identical  merchandise  sold  in 
the  home  market,  to  use  sales  of  similar 
merchandise  in  that  market  if  available, 
to  calculate  FMV  when  the  home  market 
is  viable.  19  U.S.C.  1677b(a)(2)  (1991).  In 
order  to  satisfy  this  statutory 
requirement,  we  attempted  to  determine 
whether  Allatt/IR  had  sold  similar 
merchandise  in  the  home  market  before 


considering  Allatt/IR's  CV  data  to 
establish  FMV. 

After  the  hearing  on  the  preliminary 
results  of  this  review,  we  requested  that 
both  parties  furnish  us  with  criteria  that 
would  enable  us  to  determine  whether 
similar  merchandise  was  sold  in  the 
home  market,  and  also  requested  that 
Allatt/IR  provide  data  on  HM  sales  of 
potentially  similar  merchandise  during 
the  period  of  review.  Allatt/IR 
submitted  data  for  105  of  the  491  U.S. 
parts  for  which  we  had  requested 
information'  but  did  not  provide  data  for 
the  remaining  386  parts  for  which  we 
had  requested  information. 

The  Tariff  Act  defines  "similar 
merchandise"  to  include,  inter  alia, 
merchandise  (1)  "produced  in  the  same 
country  and  by  the  same  person  and  of 
the  same  general  class  or  kind  as  the 
merchandise  which  is  the  subject  of  the 
investigation,"  (2)  "like  that 
merchandise  in  the  purposes  for  which 
used."  and  (3)  "which  the  administering 
authority  determines  may  reasonably  be 
compared  with"  the  subject 
merchandise.  19  U.S.C.  ie77(ie)(C) 
(1991). 

To  determine  whether  the 
merchandise  for  which  Allatt/IR  had 
submitted  data  satisfied  the  statutory 
requirement  for  similar  merchandise 
listed  above,  we  used  the  comparison 
criteria  supplied  by  Allatt/IR:  (1)  Part 
name;  (2)  material  composition;  and  (3) 
configuration  [e.g.  size,  shape.  length, 
thickness).  Based  on  the  evidence  in  the 
record,  we  determine  that,  for  37  out  of 
the  105  U.S.  parts  for  which  Allatt/IR 
had  submitted  information,  there  were 
parts  sold  in  the  home  market  that  had 
descriptions  identical  to  and  material 
compositions  and  configurations  similar 
to  those  of  their  U.S.  counterparts. 
Therefore,  we  determine  that  these  37 
parts  are  "produced  in  the  same  country 
and  by  the  same  person  and  of  the  same 
general  class  or  kind"  as  the  subject 
merchandise.  See  19  U.S.C. 
1677(16)(C)(i)  (1991). 

However,  we  found  that  68  of  the  105 
U.S.  parts  for  which  Allatt/IR  had 
provided  information  on  potentially 
similar  HM  merchandise  had  no  HM 
counterpart  that  satisfied  all  four  of  the 
comparison  criteria.  For  our  treatment  of 
the  68  parts,  see  Comment  4. 

Based  on  the  evidence  in  the  record, 
we  also  determine  that  each  of  the 
referenced  37  HM  parts  and  its  U.S. 
counterparts  performs  the  same  function 
in  a  paving  machine,  and  that  all  the 
parts  have  the  same  primary  use — 
namely,  that  of  a  replacement  part  for 
self-propelled  bituminous  paving 
equipment.  Therefore,  we  determine  that 
the  37  HM  parts  are  "like  [the  subject 
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merchandise)  in  the  purposes  for  which 
used."  See  19  U.S.C.  1677(16)(C)(ii) 
(1991). 

Finally,  because  we  found  that  the 
manufacturing  costs  of  these  37  HM 
parts  and  their  U.S.  counterparts  were 
within  twenty  (20)  percent  of  each  other, 
we  determine  that  it  is  reasonable  to 
make  appropriate  adjustments  for 
differences  in  physical  characteristics 
between  the  HM  and  U.S.  parts.  Because 
these  adjustments  are  not  substantial, 
we  determine  that  the  37  HM  parts  in 
question  "may  reasonably  be 
compared"  with  the  subject 
merchandise.  See  19  U.S.C. 
1677(16)(C)(iii)  (1991). 

Because  the  referenced  37  HM  parts 
(1)  fall  within  "the  same  general  class  or 
kind"  of  merchandise  as  the  subject 
merchandise.  (2)  are  "like  (the  subject 
merchandise]  in  the  purposes  for  which 
used."  and  (3)  "may  reasonably  be 
compared"  with  the  subject 
merchandise,  we  determine  that  Allatt/ 
IR  sold  "similar  merchandise"  within  the 
meaning  of  the  Tariff  Act  in  the  home 
market  during  the  period  of  review.  See 
19  U.S.C.  1677(16)(C)  (1991).  As  a  result. 
we  reject  Allatt/IR's  argument  that  the 
HM  merchandise  is  not  similar  to  the 
U.S.  merchandise  because  each  part  is 
unique  and  generally  not 
interchangeable  with  another  part. 

Comment  4 

Blaw-Knox  argues  that,  because 
Allatt/IR  has  not  provided  the 
Department  with  all  of  the  information 
that  it  requested,  despite  more  than  one 
request  and  more  than  one  extension  by 
the  Department,  the  Department  should 
use  the  best  information  available  (BLA) 
for  the  missing  information. 

Department's  Position 

The  Taoff  Act  requires  that  the 
Department  use  BIA  whenever  a  party 
"refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation".  19  U.S.C.  1677e(c) 
(emphasis  added).  On  repeated 
occasions  during  this  review,  we 
requested  that  Allatt/IR  provide  us  with 
information  oo  HM  sales  of  potentially 
similar  merchandise  for  491  U.S.  parts. 
On  April  12. 1991.  we  asked  both  Blaw- 
Knox  and  Allatt/IR  to  suggest  criteria 
that  should  be  considered  in  selecting 
similar  HM  merchandise;  we  also  gave 
Allatt/IR  2  weeks  to  furnish  required 
sales  data  on  similar  HM  merchandise. 
On  April  25. 1991,  AUatt/IR  requested  a 
60-day  extension  of  time.  We  granted 
Allatt/IR  a  3-week  extension  until  May 
13. 1991.  On  that  date,  we  received  an 
incomplete  response  (Allatt/IR 


submitted  data  for  only  2  of  the  4 
criteria  for  some  of  the  potentially 
similar  HM  parts).  On  May  30. 1991.  we 
sent  AUatt/IR  a  supplemental  request, 
identifying  the  deHciencies  in  the  May 
13  response,  and  we  gave  the  Brm  1 
week  to  respond.  On  June  5, 1991, 
Allatt/IR  informed  us  it  would  need  2 
more  months  and  again  urged  us  to  use 
CV.  On  June  28. 1991.  we  granted  Allatt/ 
IR  until  iuly  3. 1991  to  respond  to  our 
request  for  information  on  similar 
merchandise.  On  July  1, 1991.  we 
extended  the  deadline  until  July  5, 1991. 
On  July  5, 1991.  Allatt/IR  submitted  a 
response  that  again  was  incomplete;  this 
response  provided  data  identifying  the  4 
criteria  for  only  some  of  the  HM  parts. 
Thus,  more  than  once  Allatt/IR 
requested  additional  time  to  respond, 
and  more  than  once  we  granted  Allatt/ 
IR  extensions  of  time  to  respond. 

Despite  these  repeated  requests  for  an 
extension  of  time  by  Allatt/IR,  and 
despite  several  extensions  of  time 
granted  by  the  Department,  Allatt/IR 
failed  to  "produce  the  information 
requested"  for  386  U.S.  parts.  Id. 
Accordingly,  we  have  used  BIA  to 
establish  the  dumping  margins  for  these 
sales.  See  id.  We  also  used  BIA  to 
establish  the  dumping  margin  for  sales 
of  13  of  the  68  U.S.  parts  for  which  there 
were  no  HM  sales  of  similar  parts,  but 
for  which  Allatt/IR  did  not  provide  any 
CV  data.  Our  selection  of  BIA  is 
discussed  in  our  response  to  Comment  5. 

Comment  5 

AUatt/IR  contends  that  the 
Department  was  correct  in  preliminarily 
using  a  BIA  rate  for  certain  sales  where 
no  FMV  information  was  furnished,  but 
argues  that  the  Department's  selection 
of  the  9.47  percent  rate  as  BLA  in  the 
preliminary  results  of  review  is 
unreasonable.  Specifically,  AUatt/IR 
contends  that  the  rate  of  9.47  percent, 
the  final  dumping  rate  from  the 
immediately  preceding  review,  is  based 
in  part  upon  BIA.  AUatt/IR  further 
contends  that  the  previous  manufacturer 
of  the  subject  merchandise  has 
challenged  the  Department's  selection  of 
BLA  in  the  last  review  before  a  U.S.- 
Canada binational  panel. 

AUatt/IR  also  claims  that,  because  it 
is  a  new  participant  in  these  reviews,  it 
should  not  be  subject  to  a  high  rate 
caused  by  the  previous  manufacturer's 
pricing  practices  and  deficiencies  in 
responding  to  the  Department's 
questionnaires.  Allatt/IR  further  argues 
Uiat  the  Department  should  use  a  rate 
from  a  previous  review  that  itself  was 
not  a  BIA  rate. 

Blaw  Knox  counters  that  Allatt/IR's 
argument— th^t  the  Department  should 
not  select  a  BIA  rate  from  a  previous 


review  as  the  best  information  in  this 
review,  because  Allatt  is  a  new 
participant  to  the  proceeding — strains 
credulity.  Blaw  Knox  also  argues  that 
the  Department  was  incorrect  in  its 
choice  of  the  BIA  rate  of  9.47  percent  in 
the  preliminary  results,  claiming  that  the 
appropriate  rate  is  either  57.13  percent 
from  the  original  petition  or.  at  least,  the 
less-than-fair-value  (LTFV)  margin  of 
30.61  percent,  which  the  Department 
selected  as  BIA  in  the  last  review. 

Department's  Position 

The  Federal  Circuit  has  held  that  the 
purpose  of  the  BIA  rule  is  to  induce  a 
noncomplying  respondent,  in  the 
absence  of  any  subpoena  power  vested 
in  the  agency,  to  provide  the  Department 
with  timely,  complete,  and  accurate 
factual  information,  so  that  the 
Department  can  "determinlej  current 
margins  as  accurately  as  possible." 
Rhone  Poulenc  Inc..  v.  U.S..  899  F.2d 
1185, 1191  (Fed.  Cir.  1990).  Because  each 
investigation  and  administrative  review 
present  the  Department  with  a  unique 
set  of  facts  and  circumstances,  the 
Department  often  must  select  an 
appropriate  unique  BIA  rate  to  achieve 
the  purpose  of  the  rule.  See  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Steel  Jacks  From  Canada  (52  FR 
32. 957)  ( "Selection  of  the  best 
information  available  is  made  on  a  case- 
by-case  basis"). 

The  Federal  Circuit's  decision  in 
Rhone  Poulenc  teaches  that  in  selecting 
a  BIA  rate  to  achieve  the  purpose  of  the 
BIA  rule,  the  Department  is  authorized, 
pursuant  to  the  Tariff  Act.  to  draw  an 
adverse  presumption  or  inference 
against  a  noncomplying  respondent.  See 
Rhone  Poulenc,  899  F.2d  at  1190-1191.  In 
drawing  this  adverse  inference,  the 
Department  is  authorized  to  select  as 
BIA  the  "highest  prior  margin."  which 
may  include  the  LTFV  margin  from  the 
initial  investigation,  and  presume  that 
this  margin  is  "the  best  information  on 
current  margins."  Id.  at  1190. 

A  corollary  to  the  rebuttable  adverse 
presumption  that  the  Department  can 
legally  draw  is  that  the  agency's 
selection  of  BIA  cannot  "reward"  a 
noncomplying  respondent.  Rhone 
Poulenc.  899  F.2d  at  1188.  In  other 
words,  the  noncomplying  respondent 
cannot  find  itself  in  a  better  position  as 
a  result  of  failing  to  comply  with  the 
Department's  information  request  than 
had  the  respondent  provided  the 
Department  with  complete,  accurate, 
and  timely  data.  See  id.  "Otherwise, 
alleged  unfair  traders  would  be  able  to 
control  the  amount  of  antidumping 
duties  by  selectively  providing  (the 
Department]  with  information."  Olympic 
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Adhesives  v.  Unit^  States,  899  ?2A 
1565, 1572  (Fed.  Cif.  1990). 

"What  is  required  [in  the  selection  of 
BIA  during  an  adntinistrative  review]  is 
that  the  [Departmantj  obtain  and 
consider  the  most  fec^nt  information  in 
its  determination  df  what  is  the  best 
information."  Rhoi\e  Poulenc,  899  F.2d  at 
1190  (emphasis  supplied  in  original).  In 
considering  recent  dumping  margins  as 
BIA  and  ultimately  selecting  a  BLA  rate, 
the  statute  and  the  implementing 
regulation  direct  toe  Department  to 
evaluate  the  natur^  of  the  information 
on  the  record  (e.^.,  [completeness  of  the 
response),  as  well  as  the  respondent's 
actions  during  the  administrative 
proceeding.  See  ighj.S.C.  1677e(c) 
(1991);  19  CFR  353.i7(b)  (1991):  Rhone 
Poulenc,  899  F.2d  at  1191;  Antifriction 
Bearings  (Other  Then  Tapered  Roller 
Bearings)  and  Pari  j  Thereof  from  The 
Federal  Republic  of  Germany;  Final 
Results  of  Antidun^ing  Duty 
Administrative  Review  (56  FR  31692, 
31706)  (first  adminijgtrative  review). 

In  selecting  the  E  [A  rate  for  Allatt/IR 
in  the  final  results  ( )f  this  administrative 
review,  we  first  considered  the 
following  rates:  (1)  JAII  of  the  dimiping 
margins  calculated  for  Allatt/IR's  legal 
predecessor  compafiies  in  the  previous 
administrative  reviews,  including  the 
14.30  percent  margii  calculated  for  the 
exporter's  sales  price  (ESP)  transactions 
in  the  second  revieW.  (2)  the  LTFV 
margin  of  30.61  percent,  and  (3)  the  57.13 
percent  dumping  margin  alleg^  in  the 
petition. 

Contrary  to  the  respondent's 
contention,  we  are  rot  required  tolimit 
our  selection  of  BIA  to  dumping  margins 
calculated  for  that  Particular  respondent 
during  previous  administrative  reviews 
or  the  initial  investfcation.  The  Tariff 
Act  authorizes  the  pepartment  to  select 
a  dumping  margin  cjf  another  respondent 
company  as  BIA  lot  a  respondent  that 
has  failed  to  comply  with  an  information 
request  by  the  Department.  See 
Antifriction  Bearings  (56  FR  31706)  (first 
administrative  reviiw)  (where 
Department  selected  LTFV  margin  of 
another  respondent  as  BIA  for  a 
noncomplying  respondent  during  the 
first  administrative  preview). 

Furthermore,  contrary  to  the 
respondent's  contention.  Allatt/IR 
legally  is  not  a  newparticipant  in  this 
administrative  reviiw.  Because  Allatt/ 
IR  purchased  all  of  the  assets  and  the 
entire  paver  parts  business  of  Fortress 
Allatt  Ltd..  the  respondent  that 
requested  the  last  administrative 
review.  Allatt/IR  is  the  legal  successor- 
in-interest  to  the  previous  respondent(s) 


subject  to  the  prior 


idministrative 


reviews  for  purpose  s  of  the  U.S. 
antidumping  law.  A  ccord  Replacement 


JMI 


Parts  for  Self-Propelled  Bituminous 
Paving  Equipment  from  Canada,  USA- 
69-1904-02,  -03,  -05  (November  28. 1889) 
(where  a  binational  panel  decided  that 
Allatt/IR  is  the  legal  successor-in- 
interest  to  the  respondent  in  that  last 
review). 

Because  the  Department  is  not  limited 
in  its  selection  of  BIA  to  the  dumping 
margins  established  for  a  particular 
respondent  company  during  previous 
reviews  or  the  initial  investigation,  and 
because  Allatt/IR  is  the  legal  successor- 
in-interest  to  the  previous 
respondent8(s)  subject  to  the  prior 
administrative  reviews,  we  have  not 
excluded  fix)m  our  pool  of  potential  BIA 
rates  any  previous  dumping  margin 
calculated  for  any  of  AUatt/IR's 
predecessor  companies.  Furthermore, 
we  have  considered  all  such  margins, 
whether  or  not  any  such  margin  was 
based  upon  actual  price  data  or  upon 
BIA. 

Therefore,  based  upon  the  principles 
articulated  by  the  Federal  Circuit  in 
Rhone  Poulenc,  and  based  upon  the 
facts  of  this  administrative  review,  we 
are  selecting  the  LTFV  margin  of  30.61 
percent  as  BIA  for  Allatt/IR.  Chir 
selection  of  this  adverse  BLA  rate  is 
based  in  large  part  upon  AUatt/IR's 
repeated  failure,  despite  several 
requests,  to  supply  complete  information 
on  HM  sales  of  potentially  similar 
merchandise  for  386  out  of  491  U.S. 
parts.  Allatt/IR's  repeated  failures  to 
submit  complete  data  for  similar 
merchandise,  together  with  the 
respondent's  failure  to  provide  CV  data 
for  13  U.S.  sales,  significantly  impeded 
the  completion  of  this  administrative 
review.  Selection  of  an  adverse  BIA 
rate,  based  in  whole  or  in  part  upon 
significant  impediment,  is  consistent 
with  19  CFR  353.37(b)  (1991). 

In  selecting  the  fair  value  margin  of 
30.61  percent  as  BIA  in  this  review,  we 
rejected  all  of  the  dumping  margins 
calculated  in  previous  reviews  that  were 
lower  than  the  7.49  percent  rate 
calculated  in  this  review  for  those  U.S. 
sales  for  which  we  had  FMV  data. 
Selection  of  any  of  these  lower  rates  as 
BIA  would  have  "rewarded"  Allatt/IR 
for  its  noncompliance  with  our 
information  requests  during  this 
administrative  review. 

We  also  rejected  the  remaining 
dumping  margins  (i.e..  9.47  percent  and 
14.30  percent)  calculated  for  Allatt/IR's 
legal  predecessor  companies  in  the 
previous  administrative  reviews.  In  the 
final  results  of  the  immediately 
preceding  administrative  review,  we 
selected  as  BLA  the  LTFV  margin  of  30. 
61  percent  which  was  higher  than  any 
of  the  dumping  margins  calculated 
during  any  of  the  previous 


admmistrative  reviews.  We  selected  this 
margin  in  an  attempt  to  induce  the 
respondent  to  provide  the  Department 
with  timely,  complete,  and  accurate 
factual  information  in  subsequent 
administrative  reviews. 

Despite  our  selection  of  the  fair  value 
margin  of  30.61  percent  as  BLA  in  the 
immediately  preceding  review,  Allatt/IR 
failed  to  provide  most  of  the  information 
that  we  requested  on  HM  sales  of 
similar  merchandise  during  the  course  of 
the  current  review.  Accordingly,  we 
determine  that  any  of  the  margins 
calculated  in  the  previous  reviews, 
which  are  all  lower  than  the  fair  value 
margin  of  30.61  percent,  would  be 
insufficient  to  induce  cooperation  with 
our  requests  for  information  in  future 
reviews. 

Furthermore,  choosing  a  BLA  rate 
lower  than  the  30.61  percent  BLA  rate 
selected  in  the  previous  review  would 
"reward"  Allatt/IR  for  its  consistent 
pattern  of  noncompliance  with  our 
information  requests  during  the  current 
administrative  review.  Therefore,  we 
did  not  select  as  BLA  either  the  final 
dumping  margin  of  9.47  percent 
calculated  for  Allatt/IR's  legal 
predecessor  company  in  the 
immediately  preceding  review  or  the 
14.30  percent  margin  calculated  for  the 
ESP  transactions  of  Allatt/IR's 
predecessor  company  in  the  second 
review. 

We  did  not  select  the  14.30  percent 
ESP  margin  as  BIA  for  an  additional 
reason.  Ilus  margin  was  based  upon 
only  twenty-nine  (29)  percent  of  the 
respondent's  total  sales  and,  therefore, 
was  not  the  respondent's  final  dumping 
margin  in  the  second  review.  (55  FR  7600 
(1986)).  The  final  dumping  margin  for 
Allatt/IR's  predecessor  company  in  that 
review  was  4.2  percent.  [Id.]  We  prefer 
to  select  as  BIA  a  final  or  overall 
dumping  margin  derived  from  total 
sales,  rather  than  a  partial  margin 
derived  from  a  subset  of  total  sales. 
After  rejecting  all  of  the  dumping 
margins  calculated  in  the  previous 
administrative  reviews,  only  two 
adverse  BIA  rates,  the  30.61  percent 
LTFV  margin  and  the  petition  rate  of 
57.13  percent,  remained  in  our  BIA  pool. 
We  rejected  the  57.13  percent  margin 
alleged  in  the  petition  because,  although 
Allatt/IR  significantly  impeded  the 
completion  of  the  current  administrative 
review,  it  did  make  several  attempts  to 
respond  to  our  requests  for  data  on 
similar  merchandise.  The  selection  of 
the  most  adverse  BIA  rate  is  not 
warranted  under  these  circumstances. 
Accordingly,  for  these  final  results,  we 
have  selected  as  BIA  the  LTFV  margin 
of  30.61  percent  to  establish  the  dumping 
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such  post-order  pricing  adjustments 
should  be  disregarded  to  the  extent  that 
the  practice  eliminates  dumping 
margins. 


margins  for  399  U.S.  sales  in  order  to 
induce  the  Canadian  respondent  to 
comply  with  information  requests  in 
future  administrative  reviews. 

Comment  6 

Blaw-Knox  contends  that  the 
respondent  failed  verification  with 
respect  to  the  CV  data  submitted  to  the 
Department.  As  a  result,  Blaw-Knsx 
urges  the  Department  to  rely  excli.sively 
upon  BIA  to  establish  the  resfKindent's 
dumping  margins  in  this  review. 

Department's  Position 

We  disagree  with  Uaw-Knox's 
contention.  AUatt/IR  derived  its  CV 
data  by  adding  variances  to  its  standard 
costs  and  then  by  allocating  the 
resulting  costs  over  all  covered  parts. 
Althou^  only  standard  costs,  excluding 
variance  figures,  were  used  in  the  initial 
response,  variance  figures  for  labor, 
materials,  and  factory  overhead,  based 
on  actual  costs  for  the  period  of  review, 
were  available  by  the  time  of 
verification. 

Althou^  the  verification  report  states 
that  certain  CV  data  were  incomplete  or 
outdated,  these  data  were  limited  to 
labor  cost  standards.  Despite  the  fact 
that  Allatt/IR  had  relied  on  data  from  a 
prior  period  to  estimate  the  amount  of 
time  expended  in  the  various  stages  of 
the  production  process,  we  are  satisfied 
that  these  times  did  not  change  from  the 
previous  review  period.  Blaw-Knox 
provided  no  evidence  to  the  contrary. 
Furthermore.  Allatt/IR  provided  wage 
rates  for  the  current  review  period  and 
we  verified  that  these  rates  were 
accurate.  Therefore,  we  determine  that 
the  respondent's  CV  data  were  adequate 
and  that  they  included  all  costs. 

Comment  7 

Blaw-Knox  contends  that  the 
Department  erred  by  failing  to  require 
that  the  respondent  provide  sale-by-sale 
information  on  commissions  and 
prepaid  freight.  Allatt/IR  claims  that  the 
only  practical  way  to  account  for  those 
expenses  was  to  allocate  them  over  all 
sales  within  the  scope  of  the  finding. 

Department's  Position 

We  agree  with  Blaw-Knox  that, 
whenever  possible,  freight  adjustments 
should  be  reported  on  a  sale-by-sale 
basis,  rather  than  on  an  overall 
percentage  basis.  However,  the 
shipments  to  warehouses  in  Canada  and 
in  the  United  States  were  consolidated 
shipments  of  various  types  of 
merchandise,  only  some  of  which  were 
covered  by  the  antidumping  finding. 
Because  Allatt/IR's  freight  expense 
records  reflect  aggregate  expenses 
attributable  to  various  products  and 


sales,  rather  than  transaction-by- 
transaction  expenses,  we  allocated  the 
freight  expenses,  in  accordance  with  our 
standard  practice,  to  the  subject 
merchandise.  We  multiplied  the  total 
freight  expenses  incurred  by  the  subject 
and  non-subject  merchandise  by  the 
ratio  of  sales  of  the  subject  merchandise 
over  total  sales  which  also  included 
non-covered  merchandise.  This 
methodology  reasonably  allocates  the 
freight  expenses  to  the  subject 
merchandise.  However,  for  those  few 
sales  for  which  freight  was  prepaid,  we 
deducted  the  prepaid  freight.  We  have 
recalculated  our  results  accordingly. 

With  respect  to  commission  expenses 
in  both  markets.  Allatt/IR  failed  to 
provide  a  breakdown  of  its  data  to 
demonstrate  whether  any.  or  how  many, 
of  the  subject  sales  incurred  the  claimed 
expenses.  Granting  any  adjustment 
under  these  cinnmistances  could 
understate  the  respondent's  dumping 
margin.  For  these  reviews,  we  have 
denied  the  claimed  adjustment 

Comments 

Allatt/m  contends  that  if  the 
Department  makes  a  deduction  from 
ESP  for  inventory  carrying  costs,  the 
statute  requires  the  Department  make 
the  same  adjustment  to  FMV.  Blaw- 
Knox  contends  that  the  Department 
acted  correctly  by  not  granting  an 
adjustment  for  which  the  respondent 
never  had  provided  information  and  for 
which  it  never  had  claimed  an 
adjustment. 

Department's  Position 

Pursuant  to  19  CFR  353.31  (1991).  we   . 
requested  and  received  information  on 
inventory  carrying  costs  in  the  home 
market  We  have  recalculated  the  fmal 
results  to  account  for  these  expenses  in 
both  markets. . 

Comment  9 

Allatt/m  contends  that  the 
Department  committed  clerical  errors  in 
calculating  both  credit  costs  and  indirect 
expenses  in  both  markets. 

Department's  Position 

We  agree  and  have  corrected  our 
calculations  accordingly. 

Comment  10 

Citing  the  Department's  verification 
report  Blaw-Knox  c(Mitends  that  Allatt/ 
IR's  pricing  practices  may  constitute  a 
fictitious  market  Specifically.  Blaw- 
Knox  contends  that  Allatt/IR  maintains 
a  price  list  for  both  \}&.  and  Canadian 
sales,  but  for  the  Canadian  mariiet 
Allatt/IR  uses  the  same  price  list  plus  a 
factor  to  account  for  currency 
difFerences.  Blaw-Knox  contends  that 


Department's  Position 

It  is  unnecessary  to  address  the 
question  of  whether  Allatt/IR's  prising 
practices  constitute  a  fictitious  market 
within  the  meaning  of  19  U.&C. 
1677b(8)(5),  because  the  only  evidence 
offered  by  the  petitioner  would  result  in 
an  addition  to  FNfV,  rather  than  a 
reduction  from  FMV,  with  a 
corresponding  increase,  rather  than 
decrease,  in  Allatt/IR's  dumping 
margins. 

Hnal  Results  of  the  Review 

As  a  result  of  the  comments  received 
and  the  correction  of  certain  clerical 
errors,  we  have  revised  our  preliminary 
results,  and  we  determine  that  the 
margin  for  Allatt/IR  for  the  period 
January  1, 1989  through  August  31, 1989, 
is  11.87  percent  The  overall  margin  is  a 
weighted-average  margin  based  upon  (1) 
actual  margins  calculated  for  U.S.  sales 
with  corresponding  FMV  information 
[i.e..  data  for  HM  sales  of  identical  and 
similar  merchandise  and  CV  data),  and 
the  30.61  percent  BIA  rate  used  for  the 
missing  FMV  data. 

The  Department  will  instruct  the  US. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue ' 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  replacement  parts  for  self- 
propelled  paving  equipment  from 
Canada  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act  (1) 
The  cash  deposit  rate  for  Allatt/IR  will 
be  11.87  percent  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  previous  reviews  or  the  fmal 
determination  in  the  original  less-than- 
fair-value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final  results 
or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  and  (3)  the  cash 
deposit  rate  for  any  future  entries  fiom 
all  manufacturers  of  exporters  who  are 
not  covered  in  this  or  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firm  or  any 
previously  reviewed  firm,  will  be  11.87 
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Dated:  September  1|.  1991. 
Eric  I.  GarfinkeL 
Assistant  Secretary  fdf  Import 
Administration. 
(FR  91-22633  Filed  9-18-01:  &45  am] 

MUJNQ  COOE  3S1l>-0»« 


[A-461-0081 

Titanium  Sponge  FVom  ttw  U.S.S.R. 
Determination  not  to  Revoke 
Antidumping  Duty  Finding 

agency:  International  trade 
Administration/Import  Administration, 
Department  of  Com  merce. 

action:  Notice  of  d  ^termination  not  to 
revoke  antidumping  duty  finding. 


summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  tb  revoke  the 
antidumping  duty  fliding  on  titanium 
sponge  fh)m  the  U.S.S.R. 

EFFECnvE  date:  September  19. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Bal<er  or  Robert  Marenick.  Office 
of  Antidumping  Cofipliance, 
International  Tradei  Administration,  U.S. 


Department  of  Co 
DC.  20230.  teleph 

SUPPLEMENTARY 
August  1, 1991,  the 


erce,  Washington. 
(202)  377-5255. 

iTiOwOn 

department  of 


Commerce  (the  Dejlartment)  published 
in  the  Federal  Register  (56  FR  36768]  its 
intent  to  revoke  the  antidumping  duty 
finding  on  titanium  isponge  from  the 
U.S.S.R.  (33  FR  12138;  August  28. 1968). 
The  Department  m4y  revoke  a  finding  if 
the  Department  coi^cludes  that  the 
fmding  is  no  longer  |of  interest  to  parties. 
We  had  not  received  a  request  for  an 
administrative  revii  !w  of  this  finding  for 
the  last  four  consec  utive  annual 
anniversary  monthi  and  therefore 
published  a  notice  ef  intent  to  revoke 
pursuant  to  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4)).  I 

On  August  8. 199^,  R\a  Titanium 
Company,  petition^  in  the  original 
investigation,  objeoled  to  our  intent  to 
revoke  the  finding,  pn  August  23, 1991. 
Oregon  Metallurgidal  Corporation,  an 
interested  party,  objected  to  our  intent 
to  revoke  the  fmdiiig.  On  August  27, 
1991,  Titanium  Metals  Corporation,  an 
interested  party,  ob  jected  to  our  intent 
to  revoke  the  fmdir  g.  Therefore,  we  no 
longer  intend  to  re^  oke  the  finding. 


Dated:  September  11, 1991. 
)oseph  A.  Spebrini. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-22634  Filed  0-18-91:  8:45  am] 

MLUNQ  coot  S3S10-0«-H 


[C-351-037] 

Cotton  Yam  From  Brazil;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  cotton  yam 
from  Brazil.  We  preliminarily  determine 
the  net  subsidy  to  be  zero  for  one  firm. 
0.20  percent  ad  valorem  for  one  firm. 
7.75  percent  ad  valorem  for  one  firm, 
and  1.29  percent  ad  valorem  for  all  other 
firms  for  the  period  January  1. 1990 
through  December  31. 1990.  In 
accordance  with  19  CFR  355.7.  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  September  19. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Levy  or  Michael  Rollin.  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone  (202)  377-5260. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  8, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportimity  to  Request  Administrative 
Review"  (56  FR  9936)  of  the 
countervailing  duty  order  on  cotton  yam 
fi-om  Brazil  (42  FR  14089;  March  15. 1977) 
for  the  period  January  1. 1990  through 
December  31, 1990.  On  April  1, 1991.  the 
Government  of  Brazil  requested  an 
administrative  review  for  that  period. 
We  initiated  the  review  on  April  18. 1991 
(56  FR  15856).  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act).  The 
final  results  of  the  last  administrative 
review  of  this  order  were  published  in 
the  Federal  Register  on  July  10. 1990  (55 
FR  28269). 


Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Brazilian  yam,  carded  but 
not  combed,  wholly  of  cotton.  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  numbers 
5205.11.10.  5205.11.20.  5205.12.10. 
5205.12.20.  5205.13.10,  5205.13.20, 
5205.14.10,  5205.14.20.  5205.15.10, 
5205.15.20,  5205.31.00.  5205.32.00, 
5205.33.00,  5205.34.00,  and  5205.35.00  of 
the  Harmonized  Tariff  Schedule  (HTS). 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31, 1990,  six 
programs  and  the  following  nine 
producers/exporters  of  cotton  yam  from 
Brazil:  Cia  Industrial  e  Agricola  Boyes. 
Companhia  Brasileira  de  Fiacao.  Filobel 
S.A. — Industries  Texteis  do  Brasil, 
Fiacao  Nordeste  do  Brasil  S.A. — 
Finobrasa,  Cotonificio  Guilherme  Giorgi 
S.A..  Fiacao  e  Tecelagem  Kanedo  do 
Brasil  S.A..  Nisshinbo  do  Brasil 
Industria  Textil  Ltda.,  Toyobo  do  Brasil 
Industria  Textil,  Unitika  do  Brasil 
Industria  Textil  Ltda. 

These  companies  accounted  for  ninety 
percent  of  exports  of  cotton  yam  to  the 
United  States  during  the  period  of 
review. 

Hyperinflationary  Economies 

According  to  statistics  published  by 
the  Brazilian  government,  the  annual 
inflation  in  Brazil  during  the  review 
period  was  1,285  percent.  Under  such 
circumstances,  the  clustering  of  nominal 
countervailable  benefits  either  at  the 
beginning  or  at  the  end  of  the  review 
period  would  tend  to  distort  the  real 
value  of  the  benefit  bestowed  on  the 
firm.  In  this  review,  benefits  from  the 
SUDENE  and  Income  Tax  Reduction  for 
Export  Earnings  programs  were  received 
at  the  beginning  of  the  review  period. 
Therefore,  we  have  made  a  downward 
adjustment  to  the  nominal  values  of 
annual  exports  or  sales  to  calculate  the 
benefit  from  these  programs.  This 
adjustment  is  based  on  the  price 
deflator  ii^ex  used  by  the  Brazilian 
government  during  the  period  of  review, 
the  Bonus  do  Tesouro  Nacional  (BTN). 
For  further  explanation  of  this 
methodology  see  Final  Ne.jative 
Countervailing  Duty  Detetmination: 
Silicon  Metal  From  Brazil  (56  FR  26988. 
June  12, 1991). 

CalcuIatioD  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
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52325;  December  27, 1968).  First,  we 
calculated  a  country-wide  rate, 
weighted-averaging  the  benefits 
received  by  the  nine  companies  subfect 
to  review  to  determine  the  overall 
subsidy  from  all  countervailing 
programs  benefitting  exports  of  the 
subject  merchandise  to  the  United 
States.  Because  the  country-wide  rate 
was  above  de  minimis,  as  d«fined  by  19 
CFR  355.7,  we  proceeded  to  the  next 
step  in  our  analysis  and  examined  the 
ad  valorem  rate  we  had  calculated  for 
each  company  for  all  countervailing 
programs  combined,  to  determine 
whether  individual  company  rales 
differed  signiHcantly  from  the  weighted- 
average  country-wide  rate.  Two 
companies  received  aggregate  benefits 
which  were  zero  or  de  minimis 
(significantly  different  within  the 
meaning  of  19  CFR  355.22(d)(3)(ii)):  one 
company,  Fiacao  Nordeste  do  Brasil 
S.A. — Finobrasa,  received  aggregate 
benefits  which  were  otherwise 
significantly  different  In  accordance 
with  19  CFR  355.22(d)(3)(i).  These  three 
companies  must  be  treated  separately 
for  assessment  and  cash  deposit 
purposes. 

The  remaining  six  companies  received 
aggregate  benefits  from  all 
countervailing  programs  combined 
which  were  not  significantly  different 
from  the  weight-average  countiy-wide 
rate;  their  rates  were  used  in  the 
calculation  to  establish  the  "ail  other" 
rate  for  the  review  period.  See,  e.g.. 
Final  Results  of  Countervailing  Duty 
Administrative  Review;  Certain  Apparel 
from  Argentina  (56  FR  41823;  August  23, 
1991]  and  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Ceramic  Tile  from  Mexico  (56 
FR  27496;  June  14. 1991). 

Analysis  of  Programs 

(1)  Income  Tax  Reduction  for  Export 
Earnings 

This  program  was  previously  named    . 
Income  Tax  Exemption  for  Export 
Earnings.  Under  this  program,  exporters 
of  cotton  yam  are  eligible  for  an 
exemption  from  income  tax  on  the 
portion  of  their  profits  attributable  to 
exports.  The  exporter  calculates  the  tax- 
exempt  portion  of  profit  based  on  the 
ratio  of  export  revenue  to  total  revenue. 
Because  this  program  provides  tax 
reductions  that  are  limited  to  exporters, 
we  preliminarily  determine  that  it  is 
countervailable. 

The  nominal  corporate  tax  rate  in 
Brazil  in  1990  was  30  percent,  while 
under  this  program,  profits  from  export 
sales  were  taxed  at  a  rate  of  three 
percent.  Furthermore,  Brazilian  tax  law 
permits  all  companies  to  reduce  their 


iiKome  taxes  by  investing  op  to  24 
percent  of  their  tax  liability  in  specified 
companies  and  funds.  Three  cotton  yam 
exporters  claimed  this  income  tax 
reduction  for  export  earnings  on  their 
tax  returns  filed  in  1990  and  invested  in 
the  specified  companies  and  funds, 
which  lowered  their  effective  tax  rate 
below  the  nominal  30  percent  rate 
during  the  period  of  review. 

We  calculated  the  effective  tax  rate 
for  each  firm  by  dividing  the  net  tax 
liability  by  taxable  profit.  In  order  to 
adjust  for  hyperinflation,  the  subsequent 
figures  were  converted  into  BTN  using 
the  same  BTN  rate  used  in  the  tax 
returns.  We  calculated  the  benefit  by 
multiplying  the  amount  of  tax-exempt 
profit  by  the  effective  tax  rate  and 
allocating  the  result  over  each  firm's 
total  exports.  Each  firm's  total  exports 
in  new  Cruzados  for  1990  were  deflated 
using  the  average  BTN  rate  for  1990.  We 
then  weight-averaged  the  benefits  by  the 
each  firm's  share  of  exports  of  the 
subject  merchandise  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero  for  Unitika  do  Brasil  Industrie 
Textil  Ltda.  and  Fiacao  Nordeste  do 
Brasil  SA. — Finobrasa,  OlOI  percent  od 
valorem  for  Fiacao  e  Tecelagera  Kanebo 
do  Brasil  SA.,  and  a3e  percent  ad 
valorem  for  all  other  firms  for  the  period 
January  1, 1990  ttirough  December  31, 
199a 

Decree  Law  8034  of  April  12. 1990 
eliminated  this  tax  exemption  and 
established  a  prevailing  tax  rate  of  30 
percent  for  domestic  and  export 
earnings  for  tax  year  1990  (whidi  is  filed 
in  1991).  We  consider  this  elimination  to 
be  program  wide  change.  Because  it 
occurred  prior  to  the  issuance  of  these 
preliminary  results  and  there  are  no 
residual  benefits  to  the  producers/ 
exporters  of  cotton  yam,  we  have  taken 
this  program-wide  change  into  account 
in  setting  our  cash  deposit  rate. 
Therefore,  for  purposes  of  the  cash 
deposit  of  estimated  countervailing 
duties,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  zero  for 
all  firms.  See  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment  (54  FR 
23366.  May  31. 1969)  {  355.50(a)  (1)  and 
(2)  at  page  23385. 

(2)  Reductions  of  Taxes  and  Import 
Duties  through  BEFIEX 

The  Commission  for  the  Granting  of 
Fiscal  Benefits  to  ^>edai  Export 
Programs  (BEFIEX)  allows  Brazilian 
exporters,  in  exchange  for  export 
commitments,  to  take  advantage  of 
several  types  of  benefits,  such  as  import 
duty  reductions  and  accelerated 
depreciation  for  machinery  used  In  the 


production  of  exports.  Because  this 
program  provides  tax  reductions  that 
are  limited  to  exporters,  we 
preliminarily  determine  that  it  is 
countervailable.  Seven  cotton  yam 
exporters  received  import  duty  tax 
reductions  by  virtue  of  their  BEFIEX 
contracts  during  the  review  period. 

To  calculate  the  benefit,  we  divided 
the  amount  of  each  firm's  import  duty 
reductions  received  in  1990  by  thai 
firm's  total  exports  in  199a  We  then 
weight-averaged  the  benefits  by  each 
firm's  share  of  exports  of  the  subject 
merchandise  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  to  be  zero  for  Unitika  do 
Brasil  Industha  Textil  Ltda.,  0.19  percent 
od  voJorem  for  Tiacao  e  Tecelagem 
Kanebo  do  Brasil  S~A..  5.94  percent  ad 
valorem  for  Fiacao  Nordeste  do  Brasil 
&A. — Finobrasa,  and  0.93  percent  od 
valorem  for  all  other  firms. 

Brazilian  Law  8.032  of  April  12. 1990 
eliminated  this  program  for  new 
projects.  However,  the  Department  has 
not  adjusted  the  cash  deposit  to  take 
into  account  elimination  of  this  f»t)grani 
since  we  have  determined  that  residual 
benefits  may  continue  due  to 
outstanding  BEFIEX  contracts.  See 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comment  (54  FR  23366,  May  31. 
1989)  i  355.50(a)  (1)  and  (2)  at  page 
23385. 

(3)SUDENE 

Accordirtg  to  Brazilian  Law  Number 
4239  of  June  27, 1963,  as  amended,  and 
under  Decree  Number  64214  of  March 
18, 1989,  as  amended,  companies  located 
in  the  Northeast  of  Brazil  are  eligible  for 
exemption  from  income  tax  for 
production  attributable  to  SUDENE- 
approved  projects.  The  intent  of  this 
program  is  to  encourage  development  of 
this  region  of  Brazil.  Because  this 
exemption  is  only  available  to 
companies  located  in  a  specific  region  of 
Brazil,  we  find  this  to  be  countervailable 
domestic  subsidy. 

One  cotton  yam  exporter  is  located  in 
the  Northeast  of  Brazil  and  received  a 
tax  exemption  for  production 
attributable  to  Its  SUDENE-approved 
projects.  The  amount  of  the  tax 
exemption  due  to  this  program  can  be 
found  on  a  company's  fax  returns 
denominated  in  BTN.  The  benefit  is 
equal  to  the  amount  of  the  exemption. 

We  divided  the  benefit  received  by 
the  company  by  its  total  sales  in  order 
to  calculate  the  company's  ad  valorem 
subsidy.  Since  the  benefit  from  this 
program  was  received  near  the 
be^tnmg  of  the  review  period,  the 
company's  total  sales  in  New  Cruzados 
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were  deflated  usirig  the  average  BTN 
rate  for  199a  The  individual  benefits  for 
each  company  were  weight-averaged  by 
the  company'*  share  of  total  exports  of 
the  subject  merchandise  to  the  United 
States.  On  this  basis,  we  determined  the 
benefit  from  this  program  to  t>e  1.81 
percent  ad  valorem  for  Fiacao  Nordeste 
do  Brasil  S.A. — ^Fittobrasa  and  zero  for 
all  other  firms. 

(4)  Other  Program^ 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  exporters  of  the  subject 
merchandise  did  not  use  them  during  the 
review  period: 

A.  CACEX  Preferential  Working 
Capital  Financing  for  Exports, 

B.  Preferential  Export  Financing  under 
CIC-OPCRE  of  the  Banco  do  Brasil, 

C  Preferential  Hnancing  for  Industrial 
Enterprises  by  the  Banco  do  Brasil  (FST 
and  EGF  loans). 

Praliminary  Resulli  of  Review 

As  a  result  of  oiv  review,  we 

preliminarily  determine  the  net  subsidy 
to  be  zero  for  Unitika  do  Brasil  Industha 
Tex  til  Ltda..  0.20  percent  ad  valorem  for 
Fiacao  e  Tecelageoi  Kanedo  do  Brasil 
SA.,  7.75  percent  ad  valorem  for  Fiacao 
Nordeste  do  Brasil  S.A. — Pmobrasa,  and 
1.29  percent  ad  valorem  for  all  other 
firms  for  the  perio4  January  1. 1990 
through  December  31. 1990.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis. 

Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  sliipments  of  this 
merchandise  from  Fiacao  e  Tecelagem 
Kanebo  do  Brasil  S.A.  and  Unitilca  do 
Brasil  Industna  Textil  Uda:  exported  on 
or  after  January  1. 1990  and  on  or  befora 
December  31. 199a  The  Department  also 
intends  to  instruct  the  Customs  Service 
to  liquidate  and  assess  countervailing 
duties  of  7.75  percent  of  the  f.o.b.  invoice 
price  for  Fiacao  Nerdeste  do  Brasil 
S.A. — Finobrasa.  and  1.29  percent  of  the 
f.ab.  invoice  price  on  all  other 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1. 1990  and 
on  or  before  December  31. 1990. 

The  Department  intends  to  instruct 
the  Customs  Service  to  waive  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  by  section  751(aXl) 
jal  the  Tariff  Act.  on  shipments  of  this 
merchandise  from  Fiacao  e  Tecelagem 
Kanebo  do  Brasil  $.A.  and  Unitika  do 
Brasil  Industria  Teoctil  Ltda.,  and  to 
collect  a  cash  deposit  of  7.75  percent  of 
the  f.o.b.  invoice  price  from  Fiacao 
Nordeste  do  Brasil  S.A. — Finobrasa.  The 
elimination  of  the  Income  Tax  Reduction 


for  Export  Earnings  program  on  April  12^ 
1990  decreases  the  total  estimated  duty 
deposit  rate  for  all  other  firms  to  0.93 
percent  ad  valorem.  These  deposit  rates 
are  effective  for  all  shipments  entered, 
or  nvithdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  argimients  in  case  briefs  on 
these  preUminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs.  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  within  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  Representatives  of  parties 
to  the  proceeding  may  request 
disclosure  of  proprietary  information 
under  administrative  protective  order  no 
later  than  10  days  after  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceeding,  but 
in  no  event  later  than  the  date  the  case 
briefs,  under  9  355.38(c),  are  due.  The 
Department  will  publish  the  final  results 
of  this  administrative  review  including 
the  results  of  its  analysis  of  issues 
raised  in  any  case  or  rebuttal  brief  or  at 
a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  September  13,  IWl. 
Eric  L  Gsifinkal, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  91-22836  Filed  9-18-81;  8:45  am] 
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C#rtaln  Etoctricsl  Conductor  Ahiminuifi 
Rodrsw  Rod  from  Vonozuota;  FInsI 
R— utt»  of  CountervMIng  Duty 

a  iJgMiliilMlB  a  III  I  a   Ka.,l»..| 

MHTNniMrnivo  hovmw 

AOmcv:  International  Trade 
Administration/ Import  Administration 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 


JMI 


:  On  May  29. 1991.  the 
Department  of  Commerce  published  the 


preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  ordjsr 
on  certain  electrical  conductor 
aluminum  redraw  rod  from  Venezuela 
(56  FR  24174:  May  29. 1991).  We  have 
now  completed  that  review  and 
determine  that  there  are  no  known 
unliquidated  entries  during  the  period 
January  1, 1989  through  December  31.  • 
1989.  The  rate  of  cash  deposit  of 
estimated  countervailing  duties  will 
remain  unchanged  at  5.50  percent  ad 
valorem. 

EFFECTIVE  DATE:  September  19, 1901. 

FO«  FUfrrHER  MFOmiATION  CONTACT: 

Gayle  Longest  or  Barbara  Tillman, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-2786. 

SUPPLEMENTARY  INFONMATION: 

Background 

On  May  29, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  24173)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  electrical  conductor 
aluminum  redraw  rod  from  Venezuela 
(53  FR  31904:  August  22, 1988).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
193a  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  electrical  conductor 
aluminum  redraw  rod  (EC  rod)  from 
Venezuela,  which  is  wrought  rod  of 
aluminum  electrically  conductive  and 
containing  not  less  than  99  percent  of 
aluminum  by  weight.  This  merchandise 
is  classifiable  under  item  numbers 
7604.10.3010.  7604.10.3050,  7604.29.3010. 
7604.29.305a  7605.11.0030  and 
7605.21.0030  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1989  through  December  31. 1989  and 
seven  programs. 

In  its  questionnaire  response,  the 
Government  of  Venezuela  reported  no 
shipments  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period.  We  subsequently  confirmed  with 
the  United  States  Customs  Service  that 
there  were  no  known  unliquidated 
entries  of  this  merchandise  diiring  the 
review  period. 
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Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  Government  of 
Venezuela  and  the  petitioner,  Soutbwire 
Company. 

Comment  1:  The  petitioner  contends 
that  the  April  22, 1091  questionnaire 
response  is  inadequate  due  to  an 
incorrect  dennition  of  "EC  rod"  as 
determined  by  the  scope  of  the 
countervailing  duty  order.  According  to 
the  petitioner,  the  scope  of  the 
countervailing  duty  order  includes  .260 
wire  as  established  in  Electrical 
Conductor  Aluminum  Redraw  Rod  from 
Venezuela;  Preliminary  Affirmative 
Scope  Rulbig  (55  FR  3434;  February  1, 
1900).  However,  the  Government  of 
Venezuela  failed  to  include  and  report 
shipments  of  .250  inch  wire  during  the 
1960  review  period  in  the  questionnaire 
response.  Currently,  the  liquidation  of 
.250  inch  wire  imports  is  suspended  and 
these  imports  are  subject  to  die  same 
cash  deposit  rate  as  .375  inch  rod 
Therefore,  to  accurately  reflect  the 
current  level  of  countervailable 
subsidies  for  duty  deposit  purposes, 
exports  of  .250  inch  wire  must  be  taken 
into  account. 

The  respondent  counters  that  exports 
of  .250  inch  wire  to  the  United  States 
were  not  within  the  scope  of  the 
countervailing  duty  order  during  the 
1969  review  period.  Although  the 
Department  determined  in  the 
preliminary  affirmative  scope  ruling  that 
,250  wire  was  within  the  scope  of  the 
countervailing  duty  order,  suspension  of 
liquidation  for  this  merchandise  was  not 
ordered  until  February  1, 1990.  the  date 
of  publication  of  the  notice.  Therefore, 
entries  of  .250  wire  were  not  subject  to 
suspension  of  liquidation  during  1089 
and  were  not  subject  to  review  during 
this  period.  Consequently,  it  is  pointless 
for  the  Government  of  Venezuela  to 
provide  information  on  shipments  of  .250 
wire  during  1980  since,  under  the 
countervailing  duty  law,  duties  can  be 
assessed  only  on  entries  of  merchandise 
for  which  liquidation  has  been 
suspended. 

Department'a  Position:  We  agree  with 
the  respondent  that  at  the  time  of  the 
review  period,  it  had  not  yet  been 
clarified  that  .250  inch  wire  was  widiin 
the  scope  of  the  countervailing  duty 
order.  Liquidation  of  entries  of  .250  inch 
wire  was  not  suspended  until  the 
preliminary  affirmative  scope  ruling  on 
February  1, 1000.  The  statute  provides 
duties  can  be  assessed  only  on  entries 
of  merchandise  for  which  liquidation 
has  been  suspended.  See  10  U.8.C 
1671(e)(b)(l).  Therefore,  it  would  not 


have  been  appropriate  to  request 
information  on  shipments  of  .260  inch 
wire  made  during  the  1080  review 
period. 

Comment  2:  The  petitioner  claims  that 
the  questionnaire  response  is  incomplete 
because  information  on  exports  of  EC 
rod  to  coimtries  other  than  the  United 
States  and  possible  benefits  received  on 
these  exports  are  not  reported. 
Moreover,  petitioner  argues  that 
program-wide  changes  cannot  be 
confirmed  without  information  on 
beneHts  that  EC  rod  producers  or 
exporters  received  on  non-U.S. 
shipments. 

Conversely,  the  respondent  argues 
that  neither  the  countervailing  duty  law 
nor  Department  precedent  requires  the 
Government  of  Venezuela  to  provide 
information  on  benefits,  if  any,  received 
for  exports  to  countries  other  than  the 
United  States.  Additional  information 
on  non-U.S.  sales  is  irrelevant  to  the 
countervailing  duty  administrative 
review.  Therefore,  the  demonstration  of 
program-wide  changes  based  on 
benefits  received  on  non-U.S.  shipments 
is  useless. 

Department'B  Position:  We  agree  with 
the  respondent  In  Hnal  Affirmative 
Countervailing  Duty  Determination; 
Miniature  Carnations  from  Colombia  (52 
FR  32033;  August  25. 10^.  the 
Department  held  that  boimties  or  grants 
provided  specifically  on  exports  to 
countries  other  than  the  United  States 
are  not  countervailable  under  United 
States  countervailing  duty  law.  Since 
benefits  paid  on  non-U.S.  shipments  are 
not  countervailable.  information  on 
exports  to  countries  other  than  the 
United  States  could  not  be  used  as  a 
basis  for  determining  whether  there  are 
subsidies  on  U.S.  shipments.  Therefore, 
additional  information  on  export 
subsidies  given  to  EC  rod  producers/ 
exporters  for  exports  to  countries  other 
than  the  United  States  is  not  necessary. 

Comment  3:  The  petitioner  alleges  that 
there  may  be  new  subsidy  programs  that 
benefited  EC  rod  producers  and/or 
exporters  during  the  1989  review  period 
which  offset  reductions  in  the  Export 
Bond  Program.  In  addition,  they 
maintain  that  the  claimed  reduction  in 
the  Export  Bond  Program  has  never 
been  confirmed  by  verification. 
Therefore,  EC  rod  producers  and/or 
exporters  may  still  have  been  receiving 
higher  benefits  even  after  the  alleged 
program-wide  change. 

In  response,  the  respondent  argues 
that  aconding  to  Department 
regulations  (19  CFR  355.31(c)(ii)).  "the 
Secretary  wiU  not  consider  any  subsidy 
allegation  submitted  by  die  petitioner 
*  *  *  (H)  in  an  administrative  review. 


120  days  after  the  date  of  publication  of 
the  notice  of  initiation  of  the  review." 
The  1989  administrative  review  was 
initiated  on  September  24. 1990  (55  FR 
39032),  while  the  petitioner's  case  brief 
containing  these  allegations  was  filed 
more  than  120  days  later.  Therefore, 
petitioner's  allegations  are  untimely  and 
cannot  be  considered. 

Department's  Position:  We  agree  with 
the  respondent  Petitioner's  allegations 
are  untimely,  thus  we  cannot  take  them 
into  account  Furthermore,  in  Certain 
Electrical  Conductor  Aluminum  Redraw 
Rod  From  Venezuela;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  14232;  April  8, 1991)  we 
addressed  petitioner's  concerns  that 
program-wide  changes  in  the  Export 
Bond  Program  have  not  been  confirmed 
through  verification.  We  maintain  our 
position  that  on-site  verification  is  not 
required  in  order  to  recognize  program- 
wide  changes.  In  the  case  of  the  Export 
Bond  Program,  the  reduction  in  the 
export  bond  percentages  for  products 
with  I  National  Value  Added  (VAN) 
between  30  and  08  percent  >uch  as  EC 
rod.  occurred  prior  to  the  publication  of 
our  preliminary  results  in  the  previous 
review  (56  FR  679;  January  &  1991).  This 
reduction  was  the  result  of  an  official 
act  Decree  1061,  and  on-site  verification 
of  the  implementation  of  this  decree  is 
not  required. 

Final  Results  of  Raview 

As  a  result  of  our  review,  we 
determine  that  there  are  no  known 
unliquidated  entries  of  the  subject 
merchandise  exported  to  the  United 
States  fivm  the  period  January  1, 1960 
through  December  31, 1089.  Alter 
reviewing  all  of  the  comments  received, 
we  recommend  that  the  rate  of  cash 
deposit  of  estimated  countervailing 
duties  remain  unchanged  at  5.50  percent 
ad  valorem. 

The  Department  will  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  6.60  percent  of  the  f.o.b;  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
bom  warehouse,  for  consumption  on  or 
after  dw  date  of  publication  of  these 
final  results  of  administrative  review, 
lliis  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative  . 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aXl) 
of  die  Tariff  Act  (10  U3.C  ie75(aHl)) 
and  10  CFR  355.22. 
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Dated  Septenber  n. 
Eric  I.  CMfiiriiai         ' 
Assistant  Secretary  f^r  imporl 
AdimHistraftcm. 
[PR  Doc.  91-22837  Filfi  »-18-91;  S:«  ami 


SlKKt  Supply  Determination:  Certain 
MRfror-PoNsneci  Stainleas  Steel  Sneet 

AOENCV:  Import  Admin  tstrative/ 
Intemationai  Trade  A^toinislration. 
Coaunerce.  I 

ACTKMC  Notice  of  diort-supply 
deterBiinatkm:  certain  mirror-pohshed 
stainless  steel  sheet  writh  non- 
directional  unbroken  mirror  finish. 

! 

9HOIIT-SUPPI.V  REVIEW  NUMBER  57. 

SuaMMARV:  The  Secretary  oi  Commerce 
("Secretary")  hereliy  grants  a  request  for 
a  short-supply  allowance  for  130  metric 
tons  of  certain  mirror-pohshed  stainless 
steel  sheet  with  noe-directional 
unbroken  mirror  finish  for  the  period 
October  1991  through  March  1992  under 
paragraph  8  of  the  Arrangement 
Between  the  Covecnment  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  ("tbru.S.-Japan 
Arrangement").      ! 

EFFECTIVE  DATE:  S^tember  12, 1991. 

FOR  FURTHER  INFOflMATION  CONTACT: 

Kathy  McNamara  or  Richard  O.  Weible. 
Office  of  Agreements  CompHance, 
Import  Administration,  U.S.  Depart  of 
Commerce,  room  7166.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington,  DC  2q23a  (202)  377-1390  or 
(202)  377-0159. 

SUPPLEMEITTARV  MpORMATION:  On 

August  28, 1991.  the  Secretary  received 
an  adequate  short-supply  petition  from 
Clarlc  Metals,  Inc.  (]"Clark")  requesting 
130  metric  tons  of  qertain  mirror- 
polished  stainless  ^teel  sheet  with  a 
non-directional,  unbroken  mirror  fmish 
under  paragraph  8  of  the  U.S.-Japan 
Steel  Arrangement.  Clark  alleges  that  no 
U.S.  producers  produce  this  material 
and  that  regular  export  licenses  are 
unavailable  for  this  product  daring  this 
period.  I 

The  Secretary  ccmducted  this  short- 
supply  review  pursuant  to  Section 
4(bK3KA)  of  the  St^l  Trade 
Liberalization  Program  Implementation 
Act.  Public  Law  No.  101-221, 103  Stat 
1866  (1989)  ("the  Act"),  and  |  357.102  of 
the  Department  of  Commerces  Short- 
Supply  Procedures,  19  CFR  356.102 
("Commerce's  Shoft-Sapply 
Procedures"). 


The  requested  material  meets  the 
followtng  specifications: 

Raw  Material  Specifications 

UNS  Designation:  S30400  (Class  1) 
(Superceded  AISI  304). 
Pinholes — Not  nK>re  than  3  pinholes  of 

not  larger  than  aOBmm  in  300  square 

meters. 
Slivers — Not  more  than  3  slivers  of  not 

longer  than  10mm  in  one  square 

meter. 

Finish 

Finish  Code  "Super  No.  8"  (non- 
directional,  unbroken  mirror)  Surface 
Roughness — Rmax  0.07-0.09  micron 
meter. 

Chemical  Composition 


Cvtioo.. 


ManganM*- 

PtKMphOfUS- 

Sulfur 

sacon 

ChfOfTNUfn^M. 

Nicfcal 


Min. 


OM 

zoo 

0.045 
0.090 
t.00 
2000 
10.50 


Dimensions 

Thickness— 0.8-6.0mm 
Width— 1.524mm  (5  feet)  (max.) 
Length —  4,S00mm  (14  feet  B  inches) 
(max.) 

Tolerances 

Thickness — under  Vit  inch 
Widtb— Vi«  ittdi  over.  0  under 
Length — V*  inch  over.  0  under 
Camber — ^inch 

Adioo 

On  August  28. 1991,  the  Secretary 
established  an  official  record  on  tUs 
short-supply  request  (Case  No.  57)  in  the 
Central  Records  Unit  room  B-099, 
Import  Administration.  U.S.  Department 
of  Commerce  at  the  above  address. 
SecUon  4(b](4)(B)(i)  of  the  Act  and 
S  3S7.106(b)(l)  of  Commerce's  Short 
Supply  Procedures  require  the  Secretary 
to  apply  a  rebuttable  presumption  that  a 
product  is  in  short  supply  and  to  make  a 
determination  with  respect  to  a  short- 
supply  petition  not  later  than  the  IStb 
day  after  the  petition  is  filed  if  the 
Secretary  Hnda  that  one  of  the  following 
conditions  exists:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years:  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  found  that  the  requested 


product  is  not  produced  in  the  United 
States.  Therefore,  the  Secretary  has 
applied  a  rebuttable  presumption  that 
this  product  is  presently  in  snort  supply 
in  accordance  with  section 
4{b)(4)(BKiKin)  of  the  Act  and 
§  3S7.10O(b)(l)(lii)  of  Commerce's  Short 
Supply  Procedures.  Unless  domestic 
steel  producers  provided  proof  that  they 
could  and  would  produce  and/or  supply 
the  requested  quantity  of  this  product 
within  the  desired  period  of  time. 
provided  it  represented  a  normal  order- 
to-delivery  period,  the  Secretary  would 
issue  a  short-supply  allowance  not  later 
than  September  IZ  1991. 

On  September  4.  the  Secretary 
published  a  notice  in  the  Federal 
Register  announcing  this  review  and 
soliciting  comments  from  Interested 
parties.  Comments  were  required  to  be 
received  no  later  than  September  11. 
1991.  Comments  were  received  from 
Polished  Metals,  Inc.  (Tolished 
Metala")  and  the  Coshoctin  Stainless 
Division  of  Cyclops  Corporation 
("Coshoctin  Division").  Polished  Metals 
commented  that  "(wjhile  we  can  not 
meet  the  exact  specihcation  furnished 
by  Clark  Metals  because  of  the 
limitation  on  "pinholes  and  slivers,"  the 
product  we  produce  is  an  acceptable 
substitute."  Coshoctin  Stainless 
commented  that  while  it  does  not 
produce  this  material  it  believes  several 
domestic  service  centers  have  polishing 
facilities  and  therefore  there  is  sufficient 
capacity  domestically  to  meet  Clark's 
needs.  Coshoctin  Stainless  mentioned 
one  polisher  in  particular.  We  attempted 
to  contact  this  polisher,  but  received  no 
response. 
Analysis 

Because  this  review  was  conducted 
under  the  15-day  guidelines  there  is  a 
rebuttable  presumption  of  short  supply. 
One  domestic  producer.  Polished 
MetaU.  has  stated  that  it  cannot  meet 
Clark's  exact  specifications,  but  has 
attempted  to  rebut  the  presumption  of 
short  supply  by  offering  what  it  states  is 
an  "acceptable  substitute."  Therefore, 
the  key  issue  in  this  review  is  whether 
Clark's  specifications  are  reasonable,  or 
whether  the  polished  sheet  available 
domestically  is  an  adequate  substitute 
product  for  the  intended  applications. 

Concerning  the  reasonableness  of  the 
specifications,  the  House  Report  to  the 
Act  states  that  the  Secretary  is  to: 

consider  only  those  specifications  which  the 
Secretary  deems  to  be  reasonable  using 
olHective  standards  of  commercial  custom 
and  usage.  On  the  one  hand  the  Comraittee 
does  not  Intend  ftx-  petitioners  to  concoct    , 
bogus  spedficatloas  for  the  purpose  of 
artincially  creating  short  supply  conditions. 
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On  the  other  hand  the  Committee  does  not 
Intend  for  the  Secretary  to  "second  gueu" 
market  demand  or  force  steel  users  to 
purchase  inadequate  or  inferior  steel.  The 
Secretary  should  focus  on  whether  the 
specification  is  commercially  significant. 
(H.R.  No.  101-263, 101st  Cong.,  1st  Bess,  at 
14.) 

Clark  states  that  it  has  previously 
attempted  to  meet  customers  needs  with 
steel  polished  in  the  United  States. 
However,  Clark  asserts  that  "fabricators 
and  contractors  rejected  dozens  of 
mirror  finished  stainless  stell  shipments 
sourced  by  Clark  from  U.S.  polishers." 
Clark  also  submitted  letters  from 
numerous  customers  stated  that  they 
require  super  No.  8  material  for  certain 
applications  and  that  the  domestically 
produced  No.  6  material  is  not 
acceptable  for  these  applications.  Thus, 
Clark  has  demonstrated  that  the  regular 
No.  8  product  available  domestically  is 
not  considered  by  its  customers  to  be  an 
acceptable  substitute. 

Clark  has  also  shown  that  the  price  of 
the  ^uper  No.  8  exceeds  the  price  of  the 
domestically  available  No.  8  sheet  by 
approximately  30  percent.  Although 
Polished  Metals  has  asserted  that  it 
produces  an  acceptable  substitute  and 
that  its  customers  have  determined  that 
its  product  is  acceptable,  Polished 
Metals  does  not  refute  Clark's 
customers'  statements  that  they  require 
super  No.  8  material  for  specific 
applications.  Therefore,  the  Secretary 
can  only  conclude  that  Clark's 
specifications  are  reasonable.  Because 
no  domestic  producer  can  produce  a 
product  that  meets  those  speciHcations, 
the  presumption  of  short  supply  has  not 
been  rebutted. 

Conclusion 

The  Secretary  has  determined  that  the 
No.  8  product  available  domestically  is 
not  an  adequate  substitute  for  Clark's 
needs.  Therefore,  the  presumption  of 
short  supply  has  not  been  rebutted.  The 
Secretary  hereby  grants,  pursuant  to 
section  4(b)(4)(A)  of  the  Act  and 
S  357.102  of  Commerce's  Short-Supply 
Procedures,  an  allowance  for  130  meMc 
tons  of  the  requested  mirror-polished 
stainless  steel  sheet  for  the  period 
October  1991  through  March  1992. 

Dated:  September  12. 1991. 

Marjoria  A.  Choriins, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Do&  01-22638  Filed  9-18-«l:  8:45  am] 
■NXINa  COM  »1».OS-«l 


National  Instituta  of  Standarda  and 
Tachnology 

Improving  Accoptanea  of  U^ 
Producta  In  Intamational  Marfcata; 
Opportunity  for  Intaraatad  Partiaa  To 
Attand  and  OI>aarva 

aocncy:  National  Institute  of  Standards 
and  Technology  Commerce. 
action:  Notice  of  workshop. 

summary:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  is  cosponsoring 
a  Mobile  Off-highway  Machinery  and 
Lifting  Equipment  Workshop  with  the 
Equipment  Manufacturers  Institute 
(EMI).  This  is  the  fourth  in  a  series  of 
workshops  designed  to  gather 
information,  insights,  and  comments  to 
determine  conformity  assessment 
related  activities  of:  Declaration  of 
conformity,  application  of  the  "CE" 
mark,  technical  construction  file, 
requirements  for  type-examination  and 
notifled  body  responsibilities,  (including 
the  testing,  certification,  accreditation 
and  quality  assessment  aspects)  in 
which  the  U.S.  Government  can  assist 
U.S.  industry  in  gaining  product 
acceptance  within  other  markets  such  as 
the  European  Community  (EC). 

DATES  AND  LOCATION:  The  workshop 
will  be  held  on  Tuesday,  November  12, 
1991.  from  9:30  a.m.  to  3:30  p.m.  in  the 
main  auditorium  of  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Stanley  I.  Warshaw,  Director,  Office 
of  Standards  Services,  National  Institute 
of  Standards  and  Technology, 
Administration  Building,  room  A-603, 
Gaithersburg,  MD  20899;  telephone  301- 
975-4000,  FAX  301-963-2871. 

SUPPLEMENTARY  INFORMATION: 

Consistent  with  the  growing  importance 
of  international  standardization  and 
conformity  assessment  to  the  United 
States  private  and  public  sector 
interests,  NIST  is  cosponsoring  a  Mobile 
Off-highway  Machinery  and  Lifting 
Equipment  Workshop  with  EMI  to  solicit 
views  and  recommendations  on  how  the 
U.S.  Government  can  assist  the  Mobile 
Off-highway  Machinery  and  Lifting 
Equipment  sector  of  U.S.  industry  in 
gaining  product  acceptance  within 
[  international  markets  such  as  the  EC. 

Topics  for  discussion  at  the  woricshop 
are  listed  below. 

1.  Which  EC  requirements  for 
conformity  assessment  are  applicable  to 
Mobile  Off-highway  Machinery  and 
Lifting  Equipment? 


2.  What  specific  tasks  are  associated 
with  the  requirements  to  attain 
conformity  for  Mobile  Off-highway 
Machinery  and  Lifting  Equipment? 

3.  Do  the  European  regional  standards 
(European  Standards  Organization — 
CEN  or  international  standards  (ISO) 
which  apply  to  Mobile  Off-highway 
Machinery  and  Lifting  Equipment  differ 
from  U.S.  standards? 

4.  To  what  extent  do  you  feel  that  U.S. 
conformity  assessment  systems  for 
Mobile  Off-highway  Machinery  and 
Lifting  Equipment  are  adequate  for 
providiiig  test  data  or  other  attestations 
of  conformity  by  the  EC  member  states? 

5.  Would  Mobile  Off-highway 
Machinery  and  Lifting  Equipment 
benefit  from  developing  mutual 
recognition  agreements  between  U.S. 
laboratories  or  product  certifiers  and 
their  EC  counterparts? 

6.  How  can  the  U.S.  Government 
better  utilize  private  sector  input  when 
developing  official  positions  with  regard 
to  possible  negotiations  with  the  EC  for 
Mobile  Off-highway  Machinery  and 
Lifting  Equipment  regulations? 

7.  Should  the  "CE"  mark  of  conformity 
be  made  acceptable  in  the  U.S. 
marketplace?  What  are  the  liability 
implications  of  such  acceptance? 

8.  Should  U.S.  regulatory  requirements 
for  Mobile  Off-highway  Machinery  and 
Lifting  Equipment  be  harmonized  with 
EC  requirements? 

9.  Do  Mobile  Off-highway  Machinery 
and  Lifting  Equipment  need  a 
recognizable  mark  of  conformity?  Is  a 
U.S.  mark  needed? 

The  workshop  will  be  held  on 
Tuesday,  November  12, 1991, 
commencing  at  9:30  a.m.  in  the  main 
auditorium,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230.  To 
guarantee  space,  persons  who  wish  to 
attend  and  observe  the  workshop  should 
submit  a  notice  in  writing  to  Dr.  Stanley 
I.  Warshaw,  Director.  Office  of 
Standards  Services.  National  Institute  of 
Standards  and  Technology, 
Administration  Building,  room  A-603, 
Gaithersburg,  MD  20899,  FAX  301-fl63- 
2871.  Requests  should  contain  the 
person's  name,  address,  telephone  and 
facsimile  numbers,  and  affiliation. 
Requests  should  be  received  by  October 
25,1991. 

Dated:  September  13, 1901. 
John  W.  Lyons, 
Director. 

(FR  Doc.  01-22573  Filed  9-18-«:  8:45  am) 
iaUNO  coot  SflO-tMl 
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Psient  imI  TradMtMrtc  Office 

Trademark  Affakai  PwMtc  Advlaory 
Committae 


Patent 

Commerce. 
action:  Notice. 


.4 


Trademark  OfBce. 


r:  In  accordance  with  section 
10(a)(2]  of  the  Fedra-al  Advisory 
Comraittee  Act  (Pub.  L  92-463). 
announcement  is  tnade  of  the  open 
meeting  of  the  PnbHc  Advisory 
Committee  for  Traaemark  Affairs. 
DATES:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from  10 
a.m.  until  4  p.m.  onjOctober  8. 1991. 
PLACE:  U.S.  Patent  and  Trademark 
Office.  2900  Crystal  Drive.  Ariingtoa 
Virginia,  in  the  Conference  Room  on  the 
Lobby  level.  f 

status:  The  meeting  will  be  open  to 
public  observation;  seating  will  be 
available  for  the  public  on  a  first-come- 
Tirst-served  basis.  Ilembers  of  the  public 
will  be  permitted  te  make  oral 
comments  of  three  (3)  minutes  each. 
Written  comments  and  suggestions  will 
be  accepted  beforeior  after  the  meeting 
OD  any  of  the  matttt's  discussed.  Copies 
of  the  minutes  will  be  available  upon 
request 

MATTERS  TO  BE  coatsuxmo:  The 

agenda  for  the  meeting  is  as  follows: 
(1]  Finance 

(2)  Automation   I 

(3)  Strategic  Plaiiiing 

(4)  Current  Trademark  Office  l*ractice 
Issues 

(5)  International  Trademark  Law 

CONTACT  MRSOM  FOR  MOfK 
INFORMATION:  For  further  information, 
contact  Lynne  Berasford.  Office  of  the 
Assistant  Commis^oner  for 
Trademarks.  Buildtig  CnC2,  room  910. 
Patent  and  Trademark  Office, 
Washington.  DC  2(jt231.  Telephone:  (703) 
557-7464.  ■ 

Dated  SepTeniber  ia  1991. 
Hany  F.  ManlMck.  fr^ 
Assistant  Secretary  and  Commissioner  of 
Patents  and  Tndeata  rks. 
[PR  Doc.  91-22512  Ftlki  »-1»-«l:  8:45  am) 

BIUJNG  COOC  3St»>1»4l 


DEPARTMENT  OF  DEFENSE 

DepartmaRt  of  th^  Air  Force 

Air  Forca  Academy  Board  of  VMtors; 
Meeting  i 

Pursuant  to  section  9355.  title  10. 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
the  Air  Force  Academy.  Colorado 


Springs.  Colorado. 


October  17-20. 1901. 


IMI 


The  porpoee  of  the  meeting  is  to 
consider  morale  and  discipline,  the 
curriculum,  instruction,  physical 
equipment,  fiscal  affairs,  academic 
methods,  and  other  matters  relating  to 
the  Acadeny. 

This  meeting  will  be  dosed  to  the 
public  to  discuss  matters  listed  in 
sabsections  (2).  (4).  and  (6)  of  section 
552b(c),  title  5,  United  States  Code. 
These  closed  sessions  will  include: 
Panel  discussions  with  groups  of  cadets 
and  military  staff  and  faculty  officers 
involving  personal  information  and 
opinions,  the  discloeure  of  which  would 
result  in  a  clearly  unwarranted  invasion 
of  personal  privacy.  Closed  sessions  will 
also  include  executive  sessions 
involving  discussions  of  personal 
information,  including  financial 
information,  and  information  relating 
solely  to  internal  personnel  rules  and 
practices  of  the  Board  of  Visitors  and 
the  Academy.  Meeting  sessions  will  be 
held  in  various  facilities  throughout  the 
cadet  area. 

For  further  information,  contact  Ma)or 
Wayne  Taylor.  Headquarters,  US  Air 
Force  (DPPA),  Washington  DC  20330- 
5060,  at  (703)  997-2919. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  91-22519  Filed  9-18-81:  8:45  am] 
WLLwa  cdoe  sus-ov 


of  wM  Nflvy 


GovsTRRisnt-ownsd  IwvwBows; 
Availability  for  Ucanslng 

AOENCV:  Department  of  the  Navy,  OOD. 
action:  Notice  of  availability  of 
inventions  for  Kcensing. 

SlRMMARV:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  repreeented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensiag  by  the 
Department  of  the  Navy. 

Copies  of  patent  applicatioos  cited 
may  be  ordered  by  telephone  request  to 
Mr.  R.  |.  Erickson  at  (703)  606-4001. 
Request  for  copies  of  patent  applications 
must  include  the  patent  application 
serial  number.  Claims  are  deleted  from 
the  patent  applicatioQ  copies  to  avoid 
premature  ddadosure. 
DATES:  September  19, 1991. 
FOR  FINVTMBV  RIRORMATION  CONTACT: 
Mr.  R.  |.  &ickson.  Staff  Patent  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  Arlington.  Virginia 
22217-500a  telephone  (703)  606-4001. 
Patent  Application  07/406.024:  Plow 
Immunoeanaor  Method  and 
Apparatus;  filed  23  February  198a 


Patent  Application  07/574.175: 
Enzyvnatic  Assays  Using 
Superabsorbent  Materials:  filed  29 
August  1990. 

Patent  Application  07/578,390: 
Microassay  on  a  Card;  filed  7 
September  1990. 

Patent  Application  07/704,744:  Detection 
of  Explosives  by  Nuclear  Quadrupole 
Resonance:  filed  23  May  1991. 

Patent  Application  07/730.722:  Detection 
of  Explosive  and  Narcotics  by  Low 
Power  Large  Sample  Volume  Nuclear 
Quadrupole  Resonance  (N(^);  filed 
16  )uly  1991. 
Dated:  SepOmfaer  10. 1901. 

WayaeT.tmdne. 

Lieutenant.  /AGC.  US.  Naval  Reserve. 

Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  91-22563  Filed  9-l»-91:  a-45  am) 


DELAWARE  RtVER  BA8M 
COMMISSION 

ConMRiMion  Mooting  SRd  PnbHc 
HoartRg 

Notice  is  hereby  given  that  the 
Delaware  River  Bastn  Commission  will 
hold  a  public  hearing  on  Wednesday, 
September  25, 1991.  The  hearing  %vin  be 
part  of  the  Conmiission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  the  Ballroom  of  the  University  of 
Delaware's  Coodstay  Center,  2800 
Pennsylvania  Avenue.  Wilmington, 
Delaware. 

An  informal  conference  among  the 
CcHnmissioners  and  staff  will  be  open 
for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include  a 
presentation  on  the  Delaware  Estuary 
Program  as  well  as  discussions  of  the 
upper  Delaware  ice  jam  project.  Scenic 
Rivers  protection  proposed  rules,  and 
retail  water  pricing  proposal. 

The  subfects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Sectioa  3JI  of  the 
Compact 

1.  Holdover  Pro/ecL  Knights  Bridge 
Corporation  D-90-S4.  A  sewage 
treatment  plant  (STP)  expansion  project 
to  increase  the  capacity  of  the  existing 
STP  from  0.045  million  gallons  per  day 
(mgd)  to  0.09  mgd,  to  serve  the  growing 
commercial  development  of  the  Villa^ 
at  Painter's  Crossing.  The  STP  is  located 
about  1000  feet  northwest  of  the  U.S.  RL 
1  and  Rt  202  intersection  and  will 
continue  to  dischaige  treated  effluent  at 
its  outfall  on  an  unnamed  tribataiy  to 
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Harvey  Run,  a  tributary  of  Brandywine 
Creek.  The  project  is  in  the  Towiuhip  of 
Birmingham,  Delaware  County, 
Pennsylvania.  This  hearing  continues 
that  of  August  14, 1901. 

2.  Holdover  Project:  Birmingham 
Townahip  Sewage  Treatment  Plant  D- 
91-28  CP.  A  sewage  treatment  plant 
(STP)  project  proposed  to  provide  0.15 
mgd  tertiary  treatment  facilities  to  serve 
the  Township  of  Birmingham.  The  STP 
will  be  located  in  Birmingham 
Township,  Chester  County, 
Pennsylvania,  just  northwest  of  the 
intersection  of  Rt.  202  and  Old 
Wilmington  Pike  and  will  discharge  to 
Radley  Run  approximately  4.5  miles 
above  its  confluence  with  Brandywine 
Creek.  This  hearing  continues  that  of 
August  14, 1991. 

3.  Wanvick  Township  Water  and 
Sewer  Authority  D-79-48  CP.  An 
application  for  inclusion  of  the  existing 
project  sewage  treatment  plant  (STP), 
formerly  owned  by  Warwick  Water  and 
Sewer  Inc.,  in  the  Comprehensive  Plan. 
The  STP  will  be  owned  and  operated  by 
the  Warwick  Township  Water  and 
Sewer  Authority.  No  change  in  the  STP 
facilities  is  proposed  and  it  will  continue 
to  provide  0.60  mgd  of  tertiary  level 
treatment  to  serve  the  Village  of  lamison 
and  other  housing  developments  in 
portions  of  Warwick  Township.  The  STP 
is  located  south  of  Valley  Road  and 
west  of  York  Road  in  Warwick 
Township,  Bucks  County,  Pennsylvania, 
and  will  continue  to  discharge  to  Fish 
Creek,  a  Neshaminy  Creek  tributary. 

4.  Hazleton  City  Authority  D-79-87 
CP  (Revised).  An  application  for 
temporary  revision  of  the  passby  flow 
requirement  imposed  on  the  Authority's 
withdrawal  from  Quakake  Creek.  The 
applicant  requests  relief  from  conditions 
"e"  and  "d"  from  previously  approved 
dockets  D-79-87  CP  and  D-79-87  CP 
(Supplement),  respectively,  which 
prohibit  the  withdrawal  of  surface  water 
from  Quakake  Creek  whenever  the 
streamflow  is  less  than  1.7  mgd.  The 
point  of  withdrawal  is  located  in  Parker 
Township,  Carbon  County, 
Pennsylvania  and  Quakake  Creek  is  in 
the  Lehigh  River  Basin. 

5.  Keystone  Cogeneration  Systems, 
Inc.  D-S0-4S.  A  project  to  construct  and 
operate  a  202  MW  (net)  coal-fired 
cogeneration  facility  that  will  supply 
steam  and  electrical  energy  to  the 
adjacent  Monsanto  Delaware  River 
Chemical  Plant  and  electricity  to 
Atlantic  Electric  Company.  Up  to  3.5 
mgd  of  makeup  water  for  both  process 
and  cooling  at  the  plant  is  proposed  to 
be  withdrawn  from  an  offshore  intake 
mside  the  Delaware  State  boundary. 
The  project  will  process  and  reuse  the 
water  so  that  there  will  be  no 


wastewater  discharge.  The  project  is 
located  west  of  Rou4e  130,  adjacent  to 
the  Delaware  River  and  just  north  of 
Oldmans  Creek  in  Logan  Township, 
Gloucester  County,  New  Jersey. 

6.  Warner  Company  D-91-26.  An 
appl''::ation  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  6.23  million  galIo.'>s  (mg)/30  days  to 
the  applicant's  industrial  plant  for 
cooling  and  processing  purposes.  The 
project  is  located  in  East  Whiteland 
Township,  Chester  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

7.  Connaught  Laboratories,  Inc.  D-91- 
31.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  6.0  mg/30  days  of  water  to 
the  applicant's  industrial  facility  from 
Well  Nos.  1  and  2,  and  to  limit  the 
v^thdrawal  from  all  wells  to  6.0  mg/30 
days.  The  project  is  located  in  Pocono 
Township,  Moiutw  County. 
Pennsylvania. 

8.  Public  Service  Electric  &  Gas 
Company  (PSE&C).  D-91-S4.  An 
application  for  approval  of  an  industrial 
wastewater  treatment  plant  (IWTP) 
modification  project  that  will  serve  the 
PSE&G  Burlington  Generating  Station. 
PSE&G  proposes  to  construct  additional 
treatment  facilities  to  improve  the 
operating  efficiency  of  the  existing 
IWTP  with  no  increase  in  the  existing 
average  discharge  flow  of  0.2  mgd.  The 
IWTP  will  continue  to  discharge  to  the 
Delaware  River  via  a  man-made 
discharge  channel  located  on  the  plant 
site  in  the  City  of  Burlington.  Burlington 
County,  New  jersey. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated  September  la  1981. 
Susan  M.  WaisDan, 
Secretary. 
(FR  Doc  n-22S2fl  FUed  9-l»-«l:  8^45  amj 


DEPARTMENT  OF  EDUCATION 

Natkxiai  Cound  on  Education 
Standards  and  Tasting;  Amandmant  to 
Notloa  of  MaalInQ 

aqcncy:  National  Council  on  Education 
Standards  and  Testing;  Education. 
AcnoK  Amendment  to  notice  of 
meeting. 


SUMMAMV:  This  is  an  amendment  to  the 
notice  of  the  September  23. 1991  meeting 
of  the  National  Council  on  Education 
Standards  and  Testing  that  appeared  in 
the  Fed««l  Regbter  on  Thursday, 
September  5, 1991.  Vol.  56,  p.  43911. 
Under  the  authority  of  10(d)  of  the 
Federal  Advisory  Committee  Act  5 
U.S.C.  552b(c),  a  portion  of  the  meeting, 
from  12  p.m.  to  1:30  p.m.,  will  be  closed 
to  the  public.  During  the  closed  session, 
the  council  will  meet  with 
representatives  from  the  National 
Assessment  of  Educational  Progress 
(NAEP)  to  discuss  and  review  NAEP 
objectives  and  framework,  including  a 
discussion  of  individual  test  items  that 
will  actually  be  administered  to  school 
children.  Test  security  requires  that  the 
items  not  be  publicly  available  in  order 
to  maintain  the  reliability  and  validity  of 
the  National  Assessment  of  Educational 
Progress.  Premature  disclosure  of  the 
individual  test  items  from  NAEP  would 
significantiy  frustrate  implementation  of 
NAEP.  Such  matters  are  protected  by 
exi  mption  9(B)  of  section  552b(c)  of  title 
5  U.3.C.  There  are  ho  other  changes  to 
the  previous  announcement. 
Dian.'  Ravitch, 

Assis:  -.u*.  Secretary,  Educational  Research 
and  Id  .ircvement. 
[FR  Dor  9:-22507  Piled  9-18-91: 8:45  am] 

MLUNQCOOC  4000-OtHI 


DEPARTMENT  OF  ENERGY 

Morgantown  Enargy  Tachnology 
Cantar  Financial  Aaaiatanca  Award 
(Qrant  Ranawai) 

AOeNCV.  Mcrgantown  Energy 
Technology  Center,  Department  of 
Energy  (DOE). 

action:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMANV:  Based  upon  a  determination 
made  pursuant  to  10  CFR  e00.7(b)(2)(i) 
(A)  and  (B)  the  DOE,  Morgantovwi 
Energy  Technology  Center,  gives  notice 
of  its  plans  to  award  a  renewal  under 
Grant  No.  DE-FG21-91MC28197.  to 
South  Carolina  Energy  Research  & 
Development  Center,  Ciemson 
University.  Ciemson,  South  Carolina,  In 
the  amount  of  $68,217,  of  which  $35,177 
will  be  funded  by  the  Government. 
ran  njRTNtn  mromumoM  contact: 
D.  Denise  Riggi.  1-07,  U.S.  Department  of 
Energy.  Morgantown  Energy  Technology 
Center.  P.O.  Box  880,  Morgantown.  West 
Virginia  26507-0680,  telephone  (304) 
291-1241.  Procurement  Request  No.  21- 
91MC28197.501. 

supruamrrAiiY  infomiation:  The 
pending  award  is  based  on  a  renewal 
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application  for  co-^onsoring  of  a 
workshop,  scheduled  for  October  28,  29, 
and  30, 1991,  related  to  gas  turbine 
research  technology,  with  the  purpose  of 

(1)  framing  the  tecl^iological  issues 
which  must  be  resdlved  so  that  the 
potential  contributions  may  be  realized: 

(2)  deHning  the  research  and 
development  needs  which  are  suitable 
for  the  types  of  research  performed  by 
educational  gas  tiui)ines;  and  (3) 
fostering  improved  Icoordination  and 
relevance  of  industry/educational/ 
government  research  and  development 
activities.  The  goals  of  the  workshop  are 
consistent  with  theJDOE's  mission  to 
utilize  domestic  energy  resources,  and 
the  DOE'S  support  of  Uiis  activity  will 
enhance  the  public  oenefit  by  the  earlier 
dissemination  of  information  to  the 
general  public. 

Dated:  September  6 .  1991. 
Louie  L  Calaway, 

Director,  Acquisition  find  Assistance 
Division.  Moi^gantowi^  Energy  Technology 
Center. 
|FR  Doc.  91-22810  Fil^  9-18-91;  8:45  am] 

BNJJNO  COOC  MSO-^l-M 


Federal  Energy  R^uiatory 
Cominission 

[Docket  Nos.  ER91-S81-000,  et  aL] 

Northern  States  P0wer  Co.  et  al.; 
Electric  Rate,  Smap  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  wjth  the  Commission: 

1.  Northern  States  I  'ower  Company 
(Nfinnesota) 

(Docket  No.  E3191-5&1  -000] 
September  11, 1991. 

Take  notice  that  )n  September  3, 1991, 
Northern  States  Po'  ver  Company 
(Minnesota]  tender  id  for  filing  a  Notice 
of  Termination  of  non-firm  transmission 
service  for  Citizens!  Power  &  Laght 
Corporation. 

Comment  date:  September  24, 1991  in 
accordance  with  St  mdard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  niuminatibg  Company 

[Docket  No.  ER91-62S-0001 
September  12. 1991.    | 

Take  notice  that  on  September  30, 
1991,  United  lUumiiiating  Company,  (UI) 
tendered  for  filing  a  rate  schedule  for  a 
coordination  transaction  involving  the 
sale  of  capacity  entitlements  to. Citizens 
Utilities  Company  (.Citizens).  The  sales 
are  pursuant  to  an  agreement  under 
which  service  comifienced  November  1, 
1990.  Under  the  agr  eement,  UI  will  sell 
capacity  entitlemei  ts  in  part  from  New 
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Haven  Harbor  Station  (NHHS)  and  in 
part  from  UI's  system  capacity.  Capacity 
charges  are  fixed,  but  increase  each 
year  of  the  agreement.  UI  requests  the 
Commission  to  accept  all  of  the  rates 
specified  in  the  agreement  so  that  UI 
will  be  permitted  to  charge  the 
increased  capacity  charges  without 
further  filing  with  the  Commission. 

Copies  of  the  filing  were  served  upon 
Citizens  and  on  the  Vermont  Public 
Service  Board. 

Comment  date:  September  28. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Louisiana  Electric  Company, 
In& 

[Docket  No.  ER90-39-004] 
September  12, 1991. 

Take  notice  that  on  September  9, 1991. 
Central  Louisiana  Electric  Company, 
Inc.  tendered  for  filing  its  compliance 
filing  in  this  docket  pursuant  to  the 
Commission's  order  issued  July  26, 1991. 

Comment  date:  September  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southeastern  Power  Administration 

[Docket  No.  EF91-3041-000J 
September  12, 1991. 

Take  notice  that  on  September  4, 1991, 
the  Assistant  Secretary,  Conservation 
and  Renewable  Energy,  of  the 
Department  of  Energy  confirmed  and 
approved,  on  an  interim  basis  elective 
midnight  September  30, 1991,  Rate 
Schedules  KP-l-D,  JHK-2-B,  IHK-3-B, 
and  PHl-B  for  power  from  Southeastern 
Power  Administration's  (Southeastern) 
Kerr-Philpott  Projects.  The  approval 
extends  through  September  30, 1996.  The 
Commission,  by  order  issued  January  23. 
1987,  in  Docket  No.  EF87-3041, 
confirmed  and  approved  Rate  Schedules 
KP-l-C,  IHK-2-A.  IHK-3-A.  and  PH-1- 
A  through  September  30, 1991. 

Southeastern  proposes  in  the  instant 
filing  to  replace  Rate  Schedules  KP-l-C 
IHK-2-A.  IHK-3-A,  and  PH-l-A  with 
Rate  Schedules  KP-l-D,  JHK-2-B,  JHK- 
3-B,  and  PHl-B,  respectively.  The  rate 
increase  is  due  primarily  to  increased 
operation  and  maintenance  expenses  of 
the  Corps  of  Engineers  at  the  projects. 
The  rate  schedules  are  submitted  for 
confirmation  and  approval  on  a  final 
basis  pursuant  to  authority  vested  in  the 
Commission  by  Delegation  Order  No. 
0204-108.  Approval  is  requested  for  a 
period  ending  September  30, 1996. 

Comment'date:  September  30, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Central  Maine  Power  Company 

(Docket  No.  ER91-292-O00] 
September  12, 1991. 

Take  notice  that  on  September  6, 1991, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  the  following  rate 
schedule  in  the  above  referenced 
docket: 

Second  Amendment  to  Transmission 
Service  Agreement  between  Central  Maine 
Power  Company  and  Boston  Edison 
Company  (BECO)  dated  June  1. 1990. 

This  filing  amends  the  Transmission 
Service  Agreement  between  CMP  and 
BECO  dated  as  of  November  1. 1990, 
filed  with  the  Commission  by  CMP  on 
March  4, 1991,  by  reducing  the  rate  for 
transmission  furnished  to  BECO  from 
$15.02  per  kw-yr  to  $10.22  for  kw-yr  for 
the  period  June  1, 1991  through  October 
31. 1991. 

In  addition,  CMP  has  tendered  for 
filing  the  following  Notices  of 
Termination: 

Notice  of  Termination  effective  October  31, 
1990  pertaining  to  the  Transmission  Contract 
between  CMP  and  BECO  dated  October  Sa 
1981  (CMP  Rate  Schedule  FERC  No.  66). 

Notice  of  Termination  effective  Octot)€r  31, 
1991,  pertaining  to  the  Transmission  Service 
Agreement  dated  November  1, 1990,  as 
amended. 

CMP  requests  that  the  Commission 
waive  its  notice  and  filing  requirements 
so  as  to  permit  the  Notices  of 
Termination  and  the  November,  1990 
Transmission  Service  Agreement,  as 
amended,  to  become  effective  in 
accordance  with  their  terms. 

CMP  has  served  a  copy  of  the  filing  on 
the  affected  customer  and  on  the  Maine 
Public  Utilities  Commission. 

Comment  date:  September  26, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  285.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-22553  Filed  9-18-91;  a-45  ani| 

BIUJNO  COOE  (Tir-mVII 

[Pro|«ct  No.  11055-000  New  Hampstiire] 

Wilton  Hydro  Electric  Co^  Inc^- 
Declaring  Application  Ready  for 
Environmental  Analysis 

September  12. 19S1. 

Talce  notice  that  the  application  for 
license  for  the  Wilton  Hydro  Electric 
Project  No.  11055,  is  ready  for 
environmental  analysis  and  comments 
are  sought  on  the  merits  of  the 
application. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991. 56  FR  23108 
(May  20, 1991]),  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  Tiled  with  the 
Commission  by  the  comment  date 
specified  in  this  notice  (including 
mandatory  and  recommended  terms  and 
conditions  or  prescriptions  pursuant  to 
sections  4(e),  16. 30(c)  of  the  Federal 
Power  Act  (FPA),  and  section  405(d)  of 
the  F*ublic  Utility  Regulatory  PoHcies 
Act,  the  Fish  and  Wildlife  Coordination 
Act,  the  National  Historic  Preservation 
Act,  the  National  Environmental  I\}licy 
Act,  the  Historical  and  Archeological 
Preservation  Act,  and  other  applicable 
statutes).  All  reply  comments  must  be 
filed  with  the  Commission  within  45 
days  from  the  comment  date  in  this 
notice. 

Comment  date:  November  12, 1991. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS," 

"REPLY  COMMENTS." 
"RECOMMENDATIONS,"  'TERMS 
AND  CONDITIONS,"  OR 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address  and  telephone  number  of 
the  person  submitting  the  filing;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFT^  385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFE  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 


regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  room 
1027,  at  the  above  address.  Each  filing 
must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  and  any  a^ected  resource 
agencies  and  Indian  tribes. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008.  Requests  for  additional 
procedures  and  replies  to  such  requests 
may  be  filed  in  accordance  with  18  CFR 
4.34  (a)  and  (c). 

You  are  advised  to  contact  Ms.  Julie 
Bemt  on  (202)  219-2814.  if  you  have  any 
questions  about  this  notice. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-22544  Filed  9-18-91;  8:45  am] 

BILUNO  COOE  (717-01-M 


(Docket  Noe.  CPt»-7-0i7,  et  aL] 

Transcontinental  Gas  Pipe  Une  Corp^ 
et  aU  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  Pipe  Line 
Corpora  tion 

(Doclcct  No«.  CP89-7-017  and  CP89-710-007} 
September  11, 1991. 

Take  notice  that  on  September  6, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396.  Houston.  Texas  77251,  filed  to 
amend  its  currently  pending  petition  to 
amend,  so  as  to  amend  the  certificate 
authority  granted  by  the  Commission  in 
an  Order  issued  September  13, 1990  in 
Docket  No.  CP88-171-000  et  al.  By  this 
amendment.  Transco  is  seeking  to 
modify  its  pending  petition  to  amend  by 
adding  one  customer  to  the  service  list 
and  deleting  another,  and  to  make  other 
changes  to  its  construction  timetable 
and  rate  derivation,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically.  Transco  proposes  to:  (1) 
Provide  a  firm  transportation  service  of 
up  to  13,700  Mcf  per  day  on  behalf  of  the 
UGI  Corporation  (UGI)  for  a  two  year 
term  with  pre-granted  abandonment  at 


the  end  of  the  term;  (2)  withdraw  Long 
Island  Cogeneration  Limited  Partnership 
from  the  authorized  service;  (3) 
withdraw  Transco's  request  made  in  its 
previous  petition  to  shift  from  1991  to 
1992  the  construction  of  certain  facilities 
authorized  in  the  September  13. 1990, 
Order  and  (4)  revise  the  rates  requested 
in  the  underlying  amendment  to  reflect 
the  customer  addition  and  the 
construction  schedule  revision. 

Additionally,  Transco  requests  that 
the  Commission  grant  the  amended 
authorizations  on  or  before  November  1. 
1991  so  that  Transco  can  enter  into  the 
necessary  contractual  arrangements 
with  UGI  and  be  able  to  provide  service 
to  UGI  on  a  timely  basis,  to  meet  the  gas 
supply  requirements  of  UGI's  residential 
markets  during  this  winter's  heating 
season. 

Comment  date:  September  20. 1991,  In 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Northwest  Pipeline  Corporation; 
United  Gas  Pipe  Line  Company; 
Trunldine  Gas  Company 

[Docket  No.  CP91-3O14-00O;  Docket  No. 
CP91-3017-000;  Docket  No.  CP91-3018-000; 
Docket  No.  CP91 -3019-000;  Docket  No.  CP91- 
3020-000] 

Septemtier  11, 1991. 

Take  notice  that  on  September  9. 1991, 
Applicants  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  to  Applicants  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  fi  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  Octol)er  28, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  The**  prior  notice  request*  are  not 
consolidated. 
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Ooctol  Na  (date  Hed) 


CP01-3014-000 
(9-»-91) 

CP91-3017-«» 
(9-0-81) 

CP91-301 8-000 
(»-»-91) 

CP91-3019-000 
(»-»-01) 

CP91 -3020-000 
(9-9-91) 


Shipper  name  (typ^ 


>  Odahpra  LoiMiana 

*  Am  afnendod. 

■  TiuMne'a  quwiWi4a 


Enron  Gas  Marketing, 
Inc.  (marketer). 

Phoenix  Gas  Pipeline 
Company  (intrastate 
pipeline). 

Pennzoi  Gas  Marketing 
Company  (marketer). 

Midcon  Marketing  Corp. 
(marketeO. 

CSntonGas 
TranemiMion.  Inc. 
(marketer). 


Peak  day, 
average  (My, 

annual 
MM8tu 


25,000 

25,000 

9,125.000 

103.000 

103.000 

37.595.000 

2.060 

^060 

751.900 

72.924 

7^924 

26.617,260 

5.000 

5,000 

■1,825.000 


Receipt  points ' 


CO.. 


Vwkxja.. 


LA- 


LA 


(XA.  OTX.  TX.  IL,  LA. 
TN. 


Delivery  points 


Varkws- 
MS,R... 
MS.FL.. 
IL 


Contract  date,  rate 
acheduie,  service 

type 


2-1-91,  TF-1. 
Rrm.* 

12-6-88,  ITS, 
Interruplible. ' 

12-1-90,  FTS. 
Rrm." 

3-26-90,  FTS. 
Rrm.' 

7-24-91,  PT. 
Intarruptible. 


Related  docket 
start  up  date 


ST91-10235-000, 
7-1-91. 

ST91-10189-000, 
6-21-91. 

ST91 -10050-000, 
8-9-91. 

ST91 -10007-000. 
8-5-91. 

ST91-10059-000. 
8-1-91. 


ind  offshore  Texas  are  stxxim  as  OLA  and  OTX 
arslnMcf. 


ApplKanfs  address 


Nonhweet  Pipeline  Corpa  vtMn.  295  CNpeta  Way,  Salt  Lake  City.  Utah  84106.. 

Trunkine  Gas  Company,  pO.  Box  1642,  Houstoa  Texas  77251-1642 

United  Gas  Pipe  Lme  Cottipany,  P.O.  Box  1478,  Houston,  Texas  77251-1478.. 


3.  Northwest  Pipelii  le  Corporation 
(Docket  No.  CP91-294^-000] 
September  11. 1991. 
Take  notice  that  ^n  August  30, 1991. 


Northwest  Pipeline 


Blanket  docket 


CP86-578-000 
CP86-586-000 
CP86-6-000 


Corporation 


(Northwest),  295  CMpeta  Way,  Salt  Lake 
City,  Utah  84158-Ogpo,  filed  in  Docket 
No.  CP91-2949-(XX)  Bn  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  gas  gathenng  and 
transportation  senses  provided  for 
Southwest  Gas  Corporation  (SWG)  and 
Paiute  Pipeline  Conjpany  (Paiute),  all  as 
more  fully  set  forth  In  the  application 
which  is  on  file  with  the  Conunission 
and  open  to  public  inspection. 

Northwest  states  that  it  provides  a 
gathering  and  transportation  service  to 
SWG  and  Paiute  pii^uant  to  its  Rate 
Schedules  X-55  and  X-56  which 
incorporate  gas  gathering  and 
transportation  agreements.  Northwest 
indicates  that  it  an4  SWG  have  agreed 
to  terminate  the  agreements  effective 
June  15, 1991.  It  is  stated  that  no 
facilities  would  be  i  ibandoned  in 
conjunction  with  th ;  abandonment  of 
the  service. 

Northwest  states  further  that  the 
termination  agreemjents  are  contingent 
upon  retention  of  the  existing  X-55/X-56 
priority  of  service  for  a  replacement 
open-access  transpprtation  agreement 
with  SWG  dated  Juhe  1, 1991.  It  is  said 
that  Northwest  is  a  so  requesting  any 
necessary  waivers  <  )f  the  first-come, 
first-serve  provisioi  is  of  its  tariff  to 
allow  September  12 ,  1978,  the  priority  of 
service  date  previously  estabhshed  for 


Rate  Schedules  X-55  and  X-56,  to  be  the 
priority  of  service  date  for  the 
replacement  transportation  agreement. 

Comment  date:  October  2. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  CNG  Transmission  Corporation 

(Docket  No.  CPgi-2989-000| 
September  11, 1991. 

Take  notice  that  on  September  5, 1991, 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No.  CP91- 
2989-000,  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  to 
construct  and  operate  natural  gas 
transmission  facilities  in  order  to 
provide  firm  transportation  services  on 
behalf  of  Seneca  Power  Partners,  LP. 
(Seneca)  imder  Rate  Schedule  TF.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CNG  states  that  Seneca  is  currently 
constructing  the  O-AT-KA 
Cogeneration  Project  (Cogen  Project),  a 
54-megawatt  facility  in  Batavia, 
Genessee  County,  New  York,  on  a 
parcel  of  land  purchased  from  and 
adjacent  to  the  O-AT-KA  Milk  Products 
Cooperative  (Cooperative).  CNG  states 
that  the  Cogen  Project  would  cogenerate 
steam  and  electricity:  The  steam  would 
be  delivered  to  the  Cooperative  for  its 
use,  the  electricity  is  under  contract  to 
be  sold  to  Niagara  Mohawk  Power 
Corporation.  CNG  requests  authority  to 
transport  gas  on  a  firm  basis  for  Seneca. 

CNG's  proposed  service  Involves 
transporting  maximum  annual  and  daily 


volumes  of  4,562.000  and  12.500  dt 
respectively.  CNG  would  retain  fuel  gas 
as  provided  under  Rate  Schedule  TF. 
CNG  would  then  deliver  12,500  dt  per 
day  to  Seneca  at  a  proposed 
interconnection  between  the  facilities  of 
CNG  and  Seneca  near  the  town  of 
LeRoy  in  CJenessee  County,  New  York, 
for  use  in  the  Cogen  Project. 

In  order  to  provide  the  service  CNG 
proposes  to  construct  and  operate  the 
following  facilities:  4.3  miles  of  24-inch 
pipeline  looping  in  Wetzel  County,  West 
Virginia;  5.3  miles  of  8-inch  pipeline  in 
Genessee  County,  New  York;  and  a 
metering  and  regulating  station  in 
Genessee  County,  New  York.  Estimated 
cost  of  construction  of  these  facilities  is 
approximately  $5.8  million,  with  Seneca 
providing  a  contribution  in  aid  of  $1.1 
million,  with  the  balance  being  financed 
from  funds  on  hand  or  obtained  from 
CNG's  parent  company,  Consolidated 
Natural  Gas  Company. 

Comment  date:  October  2, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Southern  Natural  Gas  Company, 
Southern  Natural  Gas  Company, 
Northwest  Pipeline  Corporation, 
Northwest  Pipeline  Corporation, 
Northwest  Pipeline  Corporation 

(Docket  No.  CP91-2998-000;  Docket  No. 
CP91-2999-000;  Docket  No.  CP91-3000-000; 
Docket  No.  CP91-3001-000;  Docket  No.  CP91- 
3002-000] 

September  11. 1991. 

Take  notice  that  on  September  6, 1991, 
Southern  Natural  Gas  Company,  P.O. 
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Box  2563,  Birmingham,  Alabama  35202- 
2563.  and  Northwest  Pipeline 
Corporation.  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  (Applicants]  filed  in 
the  above-reference  dockets  prior  notice 
requests  pursuant  to  S9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP88- 
316-000  and  Docket  No.  CP86-57&-000, 


respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  flle  with 
the  Commission  and  open  to  pubUc 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 


*  These  prior  notice  requests  are  not 
consolidated. 


rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  28, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (data  lied) 


ShipfMT  name  (type) 


Peak  day, 

average  day. 

annual 

MMBtu 


Receipt  points 


DawMfy  pointa 


Contract  data,  rata 


Related  docket, 
■tart  up  data 


CP91-299&-000 
(»-«-91) 

CP91 -2999-000 
(9-6-91) 

CP91-3000-000 
(9-6-91) 

CP91-3001-«» 
(9-6-91) 

CP91 -3002-000 
(9-6-91) 


Petroleum  Source  A 

Systems  Group 

(marketer). 
Brown  Wood  Preserving 

Co.,  Inc.  (end-user). 

Bonrtevifle  Fuels 

Marketirtg  Corporatxm 

(marketer). 
Arco  Natural  Gas 

Marketing.  Ina 

(marketer). 
Williams  Gas  Marketing 

comparty  (marketer). 


8,000 

6349 

2.500.000 

1,000 

1.000 

365,000 

^400 

^400 

676,000 

70.000 

70.000 

25,550.000 

100.000 

100.000 

36.500.000 


0«LA,Olfn<, 
MS.AL 

0«LA,OltTX, 
MS.AL 

CO 

CO 

CO _.. 


TX.LA, 
TX,  LA, 


GA,TN. 
AL 


NM. 
NM. 


7-9-91.  IT. 
Inlam^stiUa. 

6-20-91.  IT, 
InterruptMe. 

2-1-91.  TF-I.Rrm 
2-1-«1,  TF-1.  Firm.. 
2-1-91.  TF-1,  Finn 


ST91-9685-000. 
7-10-91. 

ST91-9686-000, 
7-10-91. 

ST91-10236-000. 
7-1-91. 

ST91-10238-000, 
7-1-91. 

ST91-10237-000, 
7-1-91. 


6.  Williams  Natural  Gas  Company 
September  11, 1991. 
(Docket  No.  CP91-2841-000] 

Take  notice  that  on  August  21, 1901. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP91-2841-000  a 
request,  as  supplemented  on  September 
9, 1991,  pursuant  to  §5  157.205  and 
157.216(b)  of  the  Federal  Energy 
Regulatory  Commission's  (Conmiission) 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  in  place 
any  by  reclaim  approximately  3.9  miles 
of  16-inch  and  20-inch  pipeline  and 
appurtenant  facilities,  all  in  Sedgwick 
County.  Kansas,  and  the  transportation 
of  gas  through  said  facilities,  under  the 
blanket  certiHcate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
Ret  forth  in  request  on  flle  with  the 
Commission  and  open  to  public 
inspection. 

WNG  states  that  there  are  currently 
three  domestic  customers,  a  trailer  park 
clubhouse  and  Arkla  Energy  Resources 
(Arida)  emergency  exchange  point 


located  on  the  low  pressure  pipeline 
proposed  to  be  abandoned.  WNG 
further  states  that  except  for  Arkla  these 
customers  have  agreed  to  the 
abandonment  and  that  Arida  will 
continue  to  receive  service  from  an 
existing  pipeline  in  the  area.  The  reclaim 
cost  is  estimated  to  be  $16,885  and  the 
salvage  value  is  $0. 

Comment  date:  October  28. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Equitrans,  Inc^  United  Gas  Pipe  Line 
Company,  Equitrans.  Inc^  Equitrans, 
Inc.,  Columbia  Gulf  Transmission 
Company.  Coliunbia  Gas  Transmission 
Corporation,  Columbia  Gas 
Transmission  Corporation 

(Docket  No.  CP91-3003-000.  Docket  No. 
CP91-30O4-00O,  Docket  No.  CP91 -3005-000. 
Docket  No.  (3W-3006-O0a  Docket  No.  CP91- 
3007-000,  Docket  No.  CP91-3008-000,  Docket 
No.  CP91-3009-000] 

September  12, 1991. 

Take  notice  that  on  September  6, 1991, 
Applicants  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  S  157.205  and  284.223  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  to  Applicants  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  October  28. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  arc  not 
consolidated. 
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Contrad  data,  rata 

sdhaditfB.  aacvtoa 

tfP* 

Ratalad  dockai 
start  up  data 

Cl>91-30l»-000 

(9-«^n 

CP9 1-3004-000 
(9-6-91) 

Cf>91-3005-00e 

t9^«n 

CW1-3006-000 
(9-6-01) 

CP91 -3007-000 

o-«-»n 

CP91-3006-800 
(9-8-91) 

E^uittb)*  Gm  Co 

Stella  Gas  Co. 

E««(at)te  Gas  Co  .   

Equitabia  Gas.  Co  - 

eirtMpP^aUnaCorp. 

MaiwiNa  Sates  Cotp. 
(EndHiser) 

4.528 

2.594 

•a414 

51.500 

S1.SD0 

1 8.797.500 

38.740 

31.867 

981.677 

29.055 

28.803 

892.893 

275,000 

220,000 

80.300.00 

3.000 

2.400 

1.095.000 

PA.WV 

OUTX — 

PA.WV 

PA,  WV        

^WV 

on  Tx ~ 

ft-i-ei.rrs. 

7-»-9i.rrs, 

•-I-91.  ITS. 
InlanvptMa. 

»-«-oi.rre. 

Intemiptibte. 

7-25-88 '.  rrs-2. 
7-«-«i.frs. 

kiterruptMe. 

STB1-tO«SO-00a 
»-1-9(. 

ST91 -09058-000. 

PA.  WV       — 

8-1-91. 
8TV1-1O152-00a 

W^.  KW „. 

LA.TX„ 

8-1-91. 
STBI -10151-000. 

LA.  OH  LA.TX 

8-1-91. 
ST91-10106-000. 

KY.OH.WV.PA.NY. 
VA.  MO.  NJ. 

OH 

ST81 -0758-000. 

7-1-91. 

'As  aiaendod  8-24 

90  and  6-25-91. 
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8.  TnmHina  Gas  QBinpaoy 

{Docket  Nos.  CP91-3^-000.  CP9^-3022-000. 
CPW-aM3-0M.  CP8l|-3Q2»-O0Oi 

September  12. 1991. 

Take  notice  that|on  September  9. 199t 
Trunkline  Gas  Cortpany  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  the  alcove-referenced 
dockets  prior  notioe  requests  pursuant 
to  S§  157 J05  aiid  $M.223  of  the 
Commissioa'B  Regalatioas  under  the 
Natural  Gas  Act  for  authorization  to 


DoCkflft  No.  fdata  fitod) 


CP9 1-3021-000 
(9-0-0^ 

CP91-3022-000 

(9-»-on 

CP91-402S-000 
(9-9-91) 

CP91-«e4-000 
(9-9-911 


transport  natural  gas  on  behalf  oF 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-000. 
pursuant  to  section  7  of  the  Nattiral  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  oa  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  Theaa  prior  notice  rcquatlt  are  not 
consolidaled. 


shipper,  tin  type  of  transportation 
•enrice,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dales  and  related  ST  docket 
numbers  of  the  110-day  transactions 
under  f  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trunkline  and  is  summarized  in  the 
attached  appendix. 

CommetHdate:  October  28, 1901,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Shipper  name  tVP^) 


Hur«OICa(Producar).. 


Polaris  PipeTine  Corp. 
tmailtatar). 

V>iC.  Gas  Sytlanw. 
LP.  (marketer). 

PhMps  PelfuleuiTi  Co. 
biroducar). 


Peak  day. 


30.000 
30.000 

10.9So!oOO 
50.000 
SO.OOO 

18.250.000 

coo.ooo 

200.000 

73.000.000 

loaooo 

100.t)00 
36,500.000 


V^eceipA  pCiifYts 


0«  LA.  Off  TX.  a,  CA. 
IHTX 

OflLA.OflTX.1UlA. 
TN,T>1. 

IN.  1L  LA.  IK.  TX.  Off 
LA.CWTX 

Off  U.  Of  TX  It  LA. 
TW.TX 


DeMvery  points 


LA- 
lA... 

OH.. 
IL_. 


Gomract  data,  rata 

schedule,  aervica 


r-«-«0,  It. 
Inlerrupllble. 

,  7-29-01.  PT. 
mtwrupUbie. 

»-«»-91.  PT. 
<nism4>tMe. 

7-2J-01.pt. 

IMafKjpVbie. 


Aelatad  docket. 


ST91 -10020-000, 
»-1-01. 

ST01 -10060-000. 
0-1-81. 

STf4-IOO3O-O00. 
8-1-91. 

ST91 -9959-000, 
7-«*-01. 


Standard  Paragraplis 

F.  Any  person  disiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commipsion.  825  North 
Capitol  Street.  NEi  Washington,  DC 
20426,  a  motion  to  Intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  1S7.10).  All  protests 
filed  with  the  Com  nission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 


and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Comioission  oa  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
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required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
niing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LotoD.CadMll. 
Secretary. 

[FR  Doc.  91-22554  Filed  9-18-91: 8:45  am] 
MJjNa  cooc  mr-ot-n 


[Docket  Np*.  TQ92-1-1-001  and  Tll«2-1-1- 
001] 

Alabama-Tennesse«  Natural  Gaa  Co^ 
Proposed  PGA  Adjustment 

September  12, 1991. 

Take  notice  that  on  September  9, 1991, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918,  Florence.  Alabama 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets: 

Substitute  Twenty  Seventh  Revised  Sheet  No. 

4 
Substitute  Third  Revised  Sheet  No.  4B 

The  tariff  sheets  are  proposed  to 
become  effective  October  1, 1991. 
Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  make  certain 
computational  corrections  to  its  filing 
made  in  the  above-captioned  docket  on 
September  3, 1991,  to  conform  to  the 
rates  of  its  suppliers.  Alabama- 
Tennessee  further  states  that  this  Hling 
is  being  made  in  order  to  adjust  its  rates 
and  to  reflect  the  Commission's  Annual 
Charge  Adjustment  (ACA)  effective  on 
October  1, 1991. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 


all  of  its  jurisdictional  sales  and 
transportation  customers  and  affected 
State  Regulatory  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE^ 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  19, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubHc  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-22548  Filed  9-lfr-91:  8:45  am] 

SILUNQ  cooc  •717-«t-M 


[Docket  Na  11192-1-84-000] 

Caprock  Pipeline  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

September  12, 1991. 

Take  notice  that  on  September  10, 
1991,  Caprock  Pipeline  Company 
(Caprock  Pipeline)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  Revised  Original  Volume  No.  3: 

Fifth  Revised  Sheet  No.  4 
Fifth  Revised  Sheet  No.  5 

Caprock  Pipeline  requests  an  effective 
date  of  October  1, 1991  for  the  proposed 
tariff  sheets. 

Caprock  Pipeline  states  that  the 
purpose  of  these  changes  is  to  establish 
the  Annual  Charge  Adjustment  (ACA) 
surcharge  in  its  rates  for  fiscal  year 
1991. 

Caprock  Pipeline  states  that  a  copy  of 
the  filing  has  been  served  upon  all  of 
Caprock  Pipeline's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  19, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

LotoD.CaBhell, 

Secretary. 

[FR  Doc.  91-22551  Filed  9-18-91: 8:45  am] 

WLUNO  COOC  •717-4V4I 


[Dockat  No.  TM92-2-21-000] 

Columl>ia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  12. 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  September  6, 1991  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1: 

To  Be  Effective  October  9, 1991 

Second  Revised  Sheet  No.  30C05 
Second  Revised  Sheet  No.  30C06 
First  Revised  Sheet  No.  30D01 
First  Revised  Sheet  No.  30D02 
Second  Revised  Sheet  No.  30D05 
Second  Revised  Sheet  No.  30D06 
Second  Revised  Sheet  No.  30D07 
Second  Revised  Sheet  No.  30Doe 

By  this  filing,  Columbia  proposes  (1) 
to  flow  through  a  decrease  In  the  refund 
amount  due  from  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  pursuant  to  Texas  Eastern's 
Docket  No.  TM91-1O-17-O00;  (2)  to  flow 
through  an  increase  in  the  refund 
amount  due  from  Texas  Eastern  in  its 
Docket  No.  TM91-11-17-000;  and  (3)  to 
refile  tariff  sheets  included  in 
Columbia's  August  9, 1991  filing:  (i)  To 
correct  over/under  amounts  in  regard  to 
Texas  Gas'  Docket  No.  RP89-208;  and 
(ii)  to  revise  the  allocation  factors  and 
flowthrough  amounts  to  incorporate 
converted  firm  transportation  volumes 
which  were  omitted  in  Columbia's 
previous  Howthrough  of  Texas  Eastern 
Docket  No.  TM91-7-17. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers,  interested  state 
commissions  and  upon  each  person  on 
the  official  service  list  in  Docket  Nos. 
RP88-187,  et  al  and  RP91-41,  et  ol. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  19, 1991.  Protests  will  be 
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considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  maka 
protestants  parties  to  the  proceeding. 
Any  peraoa  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  ort  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  91-22545  Pijed  »-ie-«;  8:45  am| 
aitxMG  CODE  art-ny-* 


[Proiect  Na  25! 


l-Wtooentin) 


Consolidated  Wafer  Power  Co.; 
E8tat>li«Mng  Procedure*  for 
ReMceoaIng  and  a  Deadline  for 
SulMnisaion  of  Hnial  Amendments 

S«pt«aber  U,  1001.  I 

The  license  for  the  Wisconsin  River 
Division  Project  Nc-  2590,  located  on  the 
Wisconsin  River,  Portage  County, 
Wisconsin,  expirel  oo  June  30, 1993.  The 
statutory  deadline  for  filing  an 
application  for  new  license  was  June  30, 
1991.  An  applicatiQn  for  new  license  has 
been  filed  as  follows: 


rTO|eCI  NO. 

Appean 

Oar«K^ 

2590001-. 

Cn«alidai9d 

Mr.  Kenneth  K. 

Water  PlMMT 

KniWip. 

Company,  231 
Rr«  Avenue 

Consolidated 
Water  Power 

No»».  PIO.  Bo« 

Conipany,  231 

BOSa  WbQonsin 

first  Avenue 

Rapidt. 

m 

Uait\.  PO. 

54495. 

BoxBOSa 

,.fl,i     ■■1,1 
Wisconsin 

Rapids.  WM 

54495(715) 

422-3073. 

The  following  is 


an  approximate 


schedule  and  proci  idures  that  will  be 
followed  In  proces  ling  the  application: 


Dade 


Aug  SO.  1991 . 


Sept  16.1991 


Nov  1«.  1991. 


Action 


Commission  notH^ed 
ippticant  that  Jli 
miticalion  hca  been 
•eeepted. 

Commbsion  issues 
pUtMc  notice  of  the 


eetebliehing  tlete  for 
filing  motxjns  10 
intervene  and  protests. 
Oonwniailon's  deadMne 

SUB  arriendRient.  w 
any,  to  its  application. 


Upon  receipt  of  any  additional 
information  and  any  information  filed  in 
response  to  public  trotices  of  the 
application,  the  Ciimmission  will 
evaluate  the  applit  ation  in  accordance 


with  appUcabie  statutory  requirements 
and  take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Michael  Dees  at 
20»-n9-2807. 
Lois  D.  CasheO. 
Secretary. 

[FR  Doc.  81-22541  Filed  9-l&-ei:  &-4S  am] 
aaxaia  cook  •7i7-«Kii 

[Docket  Na  7091-7-^4-001] 

EquRrans,  Tnc;  Proposed  Changes  In 
FERCGasTarm 

Septeraber  tS,  tWt. 

Take  notice  ttiat  Equitrans,  Inc. 
(Equitrans)  on  September  5, 1991, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  (1)  documentation  that 
Account  No.  858  costs  are  being 
incurred  to  avoid  higher  priced  supply; 
and  (2)  the  following  tariff  sheet  to  its 
FERC  Gas  Tari^.  Original  Volume  No.  1. 
effective  August  1, 1991: 

Substitute  First  Revised  18  Revised  Sheet  No. 
34 

Equitrans  states  that  the  foregoing  is 
being  filed  in  compliance  with  the 
Commissioo's  Letter  Order  issued  on 
August  22. 1901  in  Docket  No.  TQOl-7- 
24-OOa  The  Order  directed  Equitrans  to 
refile  tu  Tariff  Sheet  No.  34  to  exclude 
the  winter  requirement  quantity  charge 
from  the  maximum  winter  rate  for  its 
intemiptible  sales  sarvioe  and  to 
prepare  a  workpaper  demonstrating  that 
Account  No.  858  costs  were  incurred  to 
avoid  purchasing  higher  priced  pipeline 
supply. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulatory  Commission. 
825  North  Capitol  Street,  NR. 
Washington,  DC  20428,  in  accordance 
with  Rule  211  of  the  Commissioo's  Rules 
of  Practice  and  Procedure  18  CFR 
38^.211.  All  such  protests  should  be  filed 
on  or  before  September  19, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  tvith  the  Commission  and  are 
available  for  public  inspection. 
LoUD-CariMlL 
Secntuty, 
[FR  IXic  »l-t2548  Ftled  »-l«-91: 6:45  am] 

BIUJNQ  COM  STIT^I-II 


(Ooaiet  Nee.  RP»0-1«4-e04  and  RMO-165- 
003] 

Mid  Louisiana  Gas  Co.;  Compliance 
Fiing 

September  12. 1991. 

Take  notice  that  on  September  6, 1B91 
Mid  Louisiana  Cas  Company  tendered 
for  filing  revised  tariff  sheets 
implementing  the  Stipulation  and 
A^ement  approved  by  the  Commission 
in  the  above  referenced  proceeding.  The 
proposed  efTective  date  is  October  1, 
1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE„ 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  19, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Coahdl 
Setivtuiy, 

[FR  Doc.  91-22546  Filed  9-16-91;  8:45  am] 
BlLUNe  COOC  •7U<4MI 


[Docket  No  TQ91-«-2S-001] 

Mississippi  River  Transmission  Corp4 
Rate  Ctiange  Filing 

September  12, 1991. 

Take  notice  that  on  September  9, 1B91 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Substitute  Sixty-Fourth  Sheet  No.  4  and 
Substitute  Twenty-Third  Revised  Sheet 
No.  4.1  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  to  be  effective 
September  1, 1991. 

MRT  states  that  on  August  1, 1991  it 
filed  its  quarteriy  Purchased  Gas 
Adjustment  (PGA)  to  be  effective 
September  1. 1991  in  Docket  No.  TQ91- 
5-25-O0O.  On  August  7, 1991  the  FERC 
issued  a  letter  order  which  rejected 
MRTe  September  1. 1991  quarteriy  PGA 
because  it  did  not  contain  Schedule  Dl 
cm  electronic  medium.  On  August  14. 
1991,  MRT  resubmitted  its  quarteriy 
PGA  to  be  effective  September  1. 1991  to 
correct  the  omission  of  Schedule  Dl  on 
Electronic  medium.  The  August  14. 1901 
filing  was  noticed  by  the  Commission  on 
August  16, 1991  and  designated  TQ91-6- 
25-000. 

MRT  states  that  on  August  23, 1991.  it 
submitted  a  compliance  filing  in  Docket 
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No9.  RP8»-24a  et  a!,  to  effectuate  the 
terms  and  provisions  of  the  Stipulation 
and  Agreement  ("SftA")  approved  bjr 
the  ConuniMion  on  August  7. 1991.  "Hae 
comphance  filing  contained  revised 
tariff  sheets  which  included  revised 
base  tariff  rates  in  accordance  with  the 
S&A.  Such  compliance  filing  is  currently 
pending  Commission  action. 

MRT  states  that  the  purpose  of  the 
instant  Tiling  is  to  amend  the  August  14, 
1991  quarterly  PGA  to  reflect  the  revised 
base  tariff  rates  contained  in  the  August 
23, 1981  compliaace  filing,  and  to 
include  projected  Account  No.  858 
expenses  in  the  average  commodity  cost 
of  gas  pursuant  to  the  Transportation 
Cost  Recovery  Mechanism  set  forth  in 
Article  V  of  the  S&A. 

MRT  states  that  it  is  also  resubmitted 
on  September  9, 1991,  under  separate 
cover,  an  interim  PGA  originally  filed  on 
August  29. 1991  and  proposed  to  be 
effective  on  September  1. 1991,  in  order 
to  reflect  the  corrected  pagination 
required  on  Sheet  Nos.  4  and  4.1  and  to 
incorporate  conforming  changes 
resulting  from  the  instant  filing. 

MRT  states  that  a  copy  of  the  revised 
tariff  sheets  is  being  mailed  to  each  of 
MRT's  jurisdictional  sales  customers 
and  to  the  State  Commissions  of 
Arkansas,  Missouri,  and  Illinois. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
(Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  19, 1991. 
Protests  wilt  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  91-22SS2  nied  9-18-81:  B:4S  am] 
wujNO  CODE  «rir-ei-M 

[Docket  Na  CP89-1-008] 

Moiave  Pipeline  Co^  Petition  to  Amend 

September  12, 1901. 

Take  notice  that  on  August  30, 1991. 
Mojave  Pipeline  Company  (Mojave), 
1440  Smith  Street,  Houston,  Texas, 
77002,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  as  amended,  and  the 
optional  procedures  of  subpart  E  of  part 
157,  of  the  Regulations  of  the  Federal 
Energy  Regulatory  Commission 


(Commission),  filed  in  Docket  No.  CP0^ 
1-008  a  petition  to  amend  the  certificate 
of  public  convenience  and  necessity  that 
was  issued  in  this  docket  on  January  24, 
1990.  Mojave  seeks  by  its  amendment  to 
adjust  the  initial  rates  for  service  on  its 
previously  authorized  interstate  pipeline 
system  to  reflect  the  actual  costs  of 
constructing  its  system,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Mojave  states  that  the  initial  rates 
established  by  the  Commission's 
January  24, 1990  order  are  based  on  a 
capital  cost  estimate  prepared  in  1960 
reflecting  1089  cost  levels  while  the 
proposed  adjusted  initial  rates  are 
based  on  updated  costs  that  reflect  the 
actual  costs  of  constructing  its  system. 
Mojave's  proposed  rates  also  will 
exclude  the  costs  of  certain  facilities, 
called  the  Transfer  Line,  that  Mojave 
does  not  currently  plan  to  construct 
Further,  the  rates  proposed  by  Mojave 
are  based  on  a  debt-equity  ratio  of  70/ 
30,  which  will  reflect  its  actual 
capitalization,  as  compared  to  the  60/40 
ratio  underlying  its  currently  authorized 
maximum  rates.  Also,  Mojave  proposes 
to  increase  its  rate  of  return  on  common 
equity  from  13.S  percent  to  14.0  percent 
Mojave's  proposed  changes  will 
increase  its  initial  maximum  firm 
transportation  charge  from  30.75  to  32.90 
cents  per  MMBtu  and  its  maximum 
reservation  fee  from  20.22  to  24.08  cents 
per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
October  3, 1991.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385,214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  CastwB. 
Secretary. 
(FR  Doc.  91-22540  Filed  9-1S-91;  8:45  am) 

SILUm  COM  S717-01-« 


[Project  No.  22t3-001-W)soonsln] 

Nekooee  Papers  Inc;  EeleMlthiW9 
Proceduree  for  ReNoeneinQ  end  e 
Deadline  for  Submleston  of  Rnel 
Annendntents 

September  12, 1991. 

The  license  for  the  Nekoosa  Project 
No.  2292,  located  on  the  Wisconsin 
River.  Wood  County,  Wisconsin,  expires 
on  July  31, 1993.  The  statutory  deadline 
for  filing  an  application  for  new  license 
was  July  31. 1991.  An  application  for 
new  license  has  been  filed  as  follows: 


ProfMlNa 

Coniaol 

2292-001 .... 

NetooMPapan 

Mr.  Richard  J. 

Inc.  100 

Onind. 

Nakooaa 

Dr.  Port 

PaparelrK., 

E(*wV(>t,WI 

lOOWiaconiin 

54469. 

Rtvar  Dr.,  Port 
E(»rar«)t.WI 
54460(715) 
887-5481. 

The  following  is  an  approximate 
schedule  and  procedures  that  will  be 
followed  in  processing  the  application: 


Data 

Action 

Sept  20, 1991 

Coffwrtttiofl  nottAM 

applicani  «w«  M 

application  ha*  t>aan 

■ooaptad. 

Oct  1, 1991 - 

CoiTWTiiiaion  tamai 

putNc  noiioo  a(  tta 

MoapM  application 

aaMHsNng  datM  tor 

ling  moliont  to 

Oac.  1. 1991  - 

K^frwnntofy  ■  uaaiMfia 

tor  applK«nl  tor  fikng  a 

any,  to  Its  application. 

Upon  receipt  of  any  additional 
information  and  the  information  filed  in 
response  to  public  notices  of  the 
application,  the  Commission  wilt 
evaluate  the  application  in  accordance 
with  applicable  statutory  requirements 
and  take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Michael  Dees  at 
202-21»-Z807. 
LoU  D.  CasbeU, 
Secretary. 

(FR  Doc.  91-22542  Filed  9-16-91;  8:45  am) 
SHJJNQ  coot  S717-S1-H 
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(Pra)tc1  No.  2291-001-Wteconsln] 

Nekoosa  Papers  Inc.;  Establishing 
Procedures  for  R^iicensing  and  a 
Deadline  for  Submission  of  Hnal 
Amendments 

September  12, 1991. 

The  license  for  tfce  Port  Edwards 
Project  No.  2291,  Ic  cated  on  the 
Wisconsin  River,  \  /ood  County, 


Wisconsin,  expires 
statutory  deadline 


application  for  nev^  license  was  July  31, 
1991.  An  applicatic  n  for  new  license  has 
been  filed  as  follov  rs: 


Project  ^4o. 


2291-001 . 


Appticjnt 


Nekoosa 
Inc,  IOC 
Wisconsn 
Dr..  Port 
Ediwards 
S4469 


Papers 


The  following  is 
schedule  and  procedures 
followed  in 


Date 


Sept  20,  1991. 


Oct  1.  1991 


Dec  1.  1991. 


response  to  public 


on  July  31. 1993.  The 

or  filing  an 


River 
Wl 


Contact 


Mr.  Richard  J. 
GrucK), 
Nekoosa 
Papers  Irw., 
100  WiscorfSin 
River  Dr..  Port 
Edwards.  Wl 
54469,  (715) 
887-5481 


an  approximate 
that  will  be 
procesting  the  application: 


Action 


Commission  notifies 
appKcant  that  its 
application  has  been 
accepted. 

Commission  issues 
puMc  notice  of  the 
accepted  application 
establishing  dates  for 
filing  motwns  to 
intervene  and  protests. 

Commisstons  deadline 
for  applicant  for  filing  a 
final  amendment  if 
any,  to  its  application. 


Upon  receipt  of  i  ny  additional 
information  and  th  >  information  filed  in 


notices  of  the 


application,  the  Cofnmission  will 
evaluate  the  applidation  in  accordance 
with  applicable  statutory  requirements 
and  take  appropri^e  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Michael  Dees  at 
202-219-2807. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-22543  Fifed  9-18-Sl;  8:45  am) 

BttUNQ  COOC  STIT-OI-II 


[Docket  Na  TIM2-2-37-001] 

Norttiwest  Pipeline  Corp^  Change  in 
FERC  Gas  Tariff 

September  12, 1991. 

Take  notice  that  on  September  6. 1991 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  the  following 
corrected  tariff  sheets  for  filing  and 
acceptance  to  be  a  part  of  its  FERC  Gas 
Tariff: 

Second  Revised  Volume  No.  1 

Substitute  Thirteenth  Revised  Sheet  No.  10 
Substitute  Thirteenth  Revised  Sheet  No.  11 
Substitute  Eighth  Revised  Sheet  No.  13 

First  Revised  Volume  No.  1-A 

Substitute  Eighth  Revised  Sheet  No.  201 

Northwest  states  that  the  purpose  of 
the  filing  is  to  revise  tariff  sheets  filed 
on  August  30  in  the  above  docket 
number  and  to  reflect  the  effects  of 
correcting  an  error  in  sequencing 
Northwest's  tariff  sheets. 

Northwest  has  requested  an  effective 
date  of  October  1, 1991  for  the  tendered 
sheets. 

Northwest  states  that  copies  of  the 
filing  is  being  served  upon  Northwest's 
jurisdictional  customers  and  affected 
state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  OC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  19, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  9V-225V7  Filed  9-18-91;  8:45  amj 
BUUNO  COOC  STirmi-M 


[Docket  No*.  TQ92-1-37-001,  TM92-1-37- 
001] 

Northwest  Pipeline  Corp^  Ctiange  in 
FERC  Gas  Tariff 

September  12, 1991. 

Take  notice  that  on  September  6. 1991 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  the  following 
corrected  tariff  sheets  for  filing  and 
acceptance  to  be  a  part  of  its  FERC  Gas 
Tariff: 

Second  Revised  Volume  Na  1 

,  First  Revised  Twelfth  Revised  Sheet  No.  10 


First  Revised  Twelfth  Revised  Sheet  No.  11 
First  Revised  Seventh  Revised  Sheet  No.  13 

First  Revised  Volume  No.  1-A 

First  Revised  Seventh  Revised  Sheet  No.  201 

Original  Volume  No.  2 

First  Revised  Twenty-Third  Revised  Sheet 
No.Z-B 

Northwest  states  that  the  purpose  of 
the  filing  is  to  revise  tariff  sheets  filed 
on  August  30  in  the  above  docket 
numbers,  to  correctly  sequence 
Northwest's  tariff  sheets,  and  to 
incorporate  the  effects  of  the  new  base 
tariff  rates  recently  approved  in  Docket 
No.  RP91-166  et  al. 

Northwest  has  requested  an  effective 
date  of  October  1. 1991  for  the  tendered 
sheets. 

Northwest  states  that  copies  of  the 
filing  is  being  served  upon  Northwest's 
jurisdictional  customers  and  affected 
state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  19, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Casbell, 
Secretary. 

(FR  Doc.  91-22550  Filed  9-18-91;  8:45  am) 
BiuiNO  cooe  trir-oi-n 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4010-6] 

Agency  Information  Collection 
Acthrities  Under  OIMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  OMB 

responses  to  Agency  PRA  clearance 

requests. 

SUPPtEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #  1579.02;  Wood  Preserving 
Rule.  Information  Collection  Request 
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Revisioa:  was  approved  OB/06/91;  OMB 
#  20S0-01tS:  expires  05/31/92. 

EPA  ICR  #  (nSSm;  Certification  of 
Pesticide  Applicators  {40  CFR  Part  171); 
was  approveid  0S/2S/91;  ONffl  #  2070- 
0(^9;  expires  06/30/M. 

EPA  lO?  #  OiOdM:  Registration  of 
Fuels  and  Fuel  Additives;  was  approved 
07/02/91:  OMB  #  2060-0150:  expires  06/ 
30/94. 

EPA  ICR  #  1460U)3:  Survey  of 
Pharmaceutical  Industry  (Detailed 
Questioniuiire);  was  approved  07/15/91: 
OMB  #  2040-0146:  expires  01/31/93. 

EPA  iCR  #  0876.05: 1991  Hazardous 
Waste  Report:  was  approved  08/13/91: 
OMB  #  2060-0824;  expires  00/30/92. 

EPA  ICR  #  0111.06;  National  Emission 
Standard  for  Asbestor,  was  approved 
06/M/91:  OMB  #  2060-0101;  expires  06/ 
31/98. 

EPA  IdR  #  0270.28;  Public  Drinking 
Water  System  Program  Information:  was 
approved  06/05/91:  OMB  #  2040-0090; 
expires  12/31/93. 

Partial  Approval 

EPA  ICR  #  1176.03;  New  Source 
Performaace  Standards  for  New 
Residential  Wood  iieaters  (Subpart 
AAA):  on  08/07/91  was  approved, 
except  for  the  requirements  for  quality 
assuraaos  emission  testing  and  the 
associated  recordlieeping:  OMB  #  2080- 
OlOt  expires  08/31/04. 

Extension  of  Expiration  Date 

^A  iCR  #  1391:  State  Revolving  Fand 
Pragrams:  expiration  date  extended  to 
12/31/91/. 

Dated:  September  13, 1991. 
PaulLaptley, 

Director.  Rtgaialory  Management  Division. 
|FR  Doc.  91-22626  Filed  9-18-81:  8:45  am] 


IFRL-4010-B1 

Ambient  Air  Moaitoriofl  Reference  and 
Equivaleiit  Mtlhoda,  Reference 
Method  Deelgnetion 

Notice  is  hereby  given  that  EPA.  in 
accordance  with  40  CFR  part  53,  has 
designated  anotlier  reference  method  for 
the  Bwasursmeat  of  ambieat 
concentrations  of  nitrogen  dioxide.  The 
new  reference  method  is  an  automated 
method  (analyser)  which  utilises  tlie 
raeasureraent  principle  (gas  phase 
ckcflMiuminescence)  and  calit>ration 
procedure  specified  in  appendix  F  of  40 
CFR  part  SO  The  new  designated 
method  is  identified  as  follows: 


RFNA-4801-4t3.  "Monitor  Labi  Model  n«t 
NItrognii  OnidM  Anatycer."  operated  on 
ttM  t-oas*  iipni.  O-O.l '  ppm.  0-0.2*  ppm. 
0-O.S  ppm,  or 0-14)  ppm  range,  with 
manufacturer-aupplied  vacuum  pump  or 
alternative  user-supplied  vacuum  pump 
capable  of  providing  200  torr  or  t)etter 
absolute  vacumn  while  operating  with 
the  analyzer. 
'Note:  Users  should  be  aware  that 
designation  of  this  afialycer  for  operation  on 
ranges  lass  thaaO.S  ppm  is  based  on  nweting 
the  same  absohita  parfonaaoce  specifications 
required  for  the  0-0.5  ppm  range.  Thus, 
designation  of  these  lower  ranges  does  not 
imply  commeosurably  better  performance 
than  that  obtained  on  the  0-0.5  ppm  range. 

This  method  is  availaUe  trom  Lear 
Siegler  Measurements  Controls 
Corporation.  74  Inverness  Drive  East 
Englewood.  CO  80112-^5189.  A  noUce  of 
receipt  of  application  for  this  method 
appeared  in  the  Federal  Register,  March 
5. 1991.  at  (56  FR  9216). 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the 
applicant.  In  accordance  with  the  test 
procedures  specified  in  40  CFR  part  S3. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  t>y  the 
applicant  EPA  has  determined,  in 
accordance  with  part  53.  that  this 
method  shoakl  be  designated  as  a 
reference  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  Atmospheric  Researcti 
and  Exposure  Assessment  Laboratory. 
ReseardhTrianj^  Park,  North  Carolina 
27711,  and  vrill  be  available  for 
inspection  to  the  extent  consistent  with 
40  CFR  part  2  (EPA's  regulations 
implementing  the  Freedom  of 
Information  Act). 

As  a  designated  reference  method, 
this  method  is  acceptable  for  use  by 
states  and  other  air  monitoring  agencies 
under  requireiaents  of  40  CFR  part  56. 
Ambient  Air  Qaality  Surveillance.  For 
sud)  purposes,  the  method  must  be  used 
in  strict  sccordaiK^  with  the  operation 
or  instruction  manoal  associated  with 
the  method  and  aubiect  to  any 
limitations  (e.g»  vacuum  pump)  spedfied 
in  the  applicable  designation  (see 
description  of  the  method  above). 
Vendor  modificatioiu  of  a  designated 
method  ased  for  paiposes  of  part  58  tre 
permitted  only  with  prior  approval  of 
EPA.  as  prov^ed  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  speciried  under 
S  2.8  of  appendix  C  to  40  CFR  part  58 
(Modificatioas  of  l^iethods  by  Users). 

In  general  this  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation.  In 
some  cases,  similar  analyzers 
manutectured  prior  to  the  designation 
may  reqaire  upi^ding  (e.g..  by  minor 
modification  or  by  substitution  of  a  new 


operation  or  instruction  manual)  so  as  to 
be  identical  to  ttte  designated  method 
and  thus  adiieve  designation  stalaa  at  a 
modest  cost.  The  manufacturer  straald 
be  consulted  to  determine  the  feasibility 
of  such  upgrsding. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with  certain 
conditions.  These  conditions  are  given 
in  40  CFR  53.9  and  are  summarized 
below; 

(1)  A  copy  of  the  approved  operation 
or  instniction  manual  mast  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser, 

(2)  The  analyzer  must  not  generate 
any  unreasonable  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
speciHcations  given  in  Table  B-1  of  part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  it 
has  been  designated  as  a  reference  or 
equivalent  method  in  accordance  with 
part  S3. 

(5)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(6)  An  applicant  who  offers  analyzers 
for  salt  as  reference  or  equivalent 
methods  is  required  to  SMintain  a  list  of 
ultimate  purchasers  of  such  analyzers 
and  to  notify  them  within  30  days  if  a 
reference  or  equivalent  method 
designation  applicable  to  the  analyzer 
has  been  canceled  or  if  adjustment  of 
the  analysers  is  necessary  under  40  CFR 
part  5S.ll(b)  to  avoid  a  canoellation, 

(7)  An  applicant  who  modifies  an 
analyzer  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
nMydiHed)  as  a  reference  or  equivalent 
method  (although  he  may  choose  to  sell 
it  widiont  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  analyzer 
(as  modified)  ander  the  provisions 
described  above,  until  he  has  received 
notice  under  40  CFR  part  53.14{c)  that 
the  original  designation  or  a  new 
designation  applies  to  the  method  as 
modified  or  until  he  has  applied  for  and 
received  notice  ander  40  CPK  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  analyzer  as 
modified. 

Aside  from  occasional  breakdowns  or 
malAinctions,  consistent  or  repeated 
noncompliance  with  any  of  these  - 
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conditions  should' be  reported  to: 
Director.  Atmospheric  Research  and 
Exposure  Assessi^ent  Laboratory, 
Department  E  (Ml  )-77),  U.S. 
Environmental  Pr)tection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

Designation  of  I  his  reference  method 
will  provide  assisjance  to  the  States  in 
establishing  and  Operating  their  air 
quality  surveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  aqtion  may  be  obtained 
from  Frank  F.  Mctlroy,  Methods 
Research  &  Development  Division  (MD- 
77],  Atmospheric  |(esearch  and 
Exposure  Assessiiient  Laboratory,  U.S. 
Environmental  Pratection  Agency, 
Research  Triangla  Park,  North  Carolina 
27711.  (919)  541-2$22. 
Erich  W.  Brattluuerj 

Assistant  Administrptor  for  Research  and 
Development 

|FR  Doc.  91-22827  F|led  9-18-91:  8:45  am] 
MUJNOCO0E( 


lFRL-4010-71 

Underground  Inj^ion  Control 
Program;  Request  for  Comments  on 
Approval  of  Oxy^n  Actuation  Mettiod 
Mectuinicai  Integrity  Test  for  Injection 
Well  Classes  l-V 

agency:  Environn  lental  Protection 
Agency. 

ACnON:  Notice  of  lAltemative  Method; 
request  for  comments. 


Tidnts 


summary:  On  Fel^ary  1, 1991  (56  FR 
4063],  EPA  publisHed  a  notice  of 
alternative  method,  granting  final 
approval  for  the  use  of  the  Oxygen 
Activation  (OA)  t^ol  to  test  fluid 
movement  into  underground  sources  of 
drinking  water  (U!  jDWs]  through 
channels  adjacent  to  the  injection  well 
bore  as  an  altema  tive  to  those  tests 
specified  in  the  Code  of  Federal 
Regulations  under  40  CFR  146.8(b).  The 
Agency  intended  (hat  this  approval 
would  apply  to  all  Classes  of  injection 
wells,  effective  or  March  4. 1991.  This 
test  is  designated  the  Oxygen  Activation 
Method.  I 

EPA  is  today  giving  notice  that  it  is 
prop>osing  to  reissue  approval  for  this 
test.  The  purpose  for  the  notice  is  to 
solicit  additional  Bublic  comments  on 
use  of  this  test  as^  result  of  concerns 
raised  by  the  American  Petroleum 
Institute  (API)  regarding  the  technical 
basis  for  EPA's  approval.  An  updated 
docket  of  information  supporting  this 
test  and  the  Agency's  decision  rationale 
is  available  for  pu  }lic  inspection. 


JMI 


dates:  Written  comments  and  any 
referenced  data  must  be  submitted  on  or 
before  October  21. 1991,  to  EPA  for 
consideration  in  its  decision-making 
process  on  whether  to  grant  final 
approval.  If  no  significant  comments  are 
received  which  warrant  changes  to  this 
notice,  EPA's  approval  will  become  final 
on  October  21. 1991.  EPA  will  publish  a 
further  notice  on  or  before  that  date. 
ADDRESSES:  Comments  should  be 
addressed  to  Jeffrey  B.  Smith, 
Underground  Injection  Control  Branch 
(WH-550G],  Office  of  Ground  Water 
and  Drinking  Water,  U.S.  EPA.  401  M 
Street.  SW..  Washington,  DC  20460.  A 
copy  of  the  docket  for  the  approval  of 
this  test  procedure  will  be  available  for 
review  during  normal  business  hours  at 
the  U.S.  EPA,  room  1141,  East  Tower, 
401  M  Street,  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT 
Jeffrey  B.  Smith;  Office  of  Ground  Water 
and  Drinking  Water  (WH-550G],  U.S. 
EPA.  Washington.  DC  20460,  (202)  260- 
5586. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Safe  Drinking  Water  Act  (SDWA] 
(42  U.S.C.  300h,  et  seq.)  is  intended  to 
protect  underground  sources  of  drinking 
water  (USDWs)  from  contamination  by 
underground  injection.  One  of  the 
cornerstones  of  the  Underground 
Injection  Control  (UIC)  program  is 
verification  of  the  mechanical  integrity 
of  wells.  Mechanical  Integrity  (MI)  is 
defined  as  the  absence  of  significant 
leaks  in  the  casing,  tubing  or  packer, 
and  the  absence  of  significant  fluid 
movement  into  an  underground  source 
of  drinking  water  through  vertical 
channels  adjacent  to  the  injection  well 
bore.  This  movement  can  occur  from 
either  the  injection  zone  or  from  other 
zones  or  aquifers.  Acceptable  methods 
of  evaluating  mechanical  integrity  are 
specified  in  40  CFR  146.8  for  State 
programs  administered  by  EPA  (Direct 
Implementation  programs),  and  in  the 
program  applications  of  the  States  with 
primary  enforcement  responsibility 
(Primacy  programs]  for  injection  wells. 
Section  146.8(d)  states  that  the  Director 
of  the  UIC  program  in  a  State  may  allow 
alternative  mechanical  integrity  tests  if 
approved  by  the  Administrator  of  the 
EPA. 

The  Oxygen  Activation  Method,  using 
a  down  hole  wireline  well  logging 
instrument,  employs  a  measurement 
technique  in  which  the  stable  isotope  of 
oxygen  is  temporarily  converted  to  an 
unstable  isotope  of  nitrogen  with  a  very 
short  half-life  (7.13  seconds].  In  effect, 
the  unstable  nitrogen  isotope  acts  as  a 


tracer  to  enable  a  multiple  detector 
system  on  the  instrument  to  measure 
any  flow  of  water-bearing  fluid  past  the 
logging  instrument. 

Interim  approval  of  the  OA  method 
was  granted  for  two  years  beginning  on 
October  26, 1988  (see  53  FR  37294  for  a 
detailed  discussion  of  interim  approval 
for  the  OA  method).  During  the  interim 
approval  period,  EPA  obtained  more 
data  on  tool  performance  under  actual 
bore  hole  conditions  and  measured  the 
accuracy  of  collected  data  from 
numerous  commercially-run  tests  and 
thirteen  independent,  carefully 
monitored  tests  at  the  EPA  Mechanical 
Integrity  Testing  and  Training  Facility  at 
the  Robert  S.  Kerr  Environmental 
Research  Laboratory  (RSKERL)  in  Ada. 
OK.  The  two  geophysical  service 
companies  offering  OA  logging  services 
logged  132  commercial  oil  &  gas  wells 
during  the  two-year  interim  approval 
period.  EPA  research  personnel  at  the 
RSKERL  reviewed  field  data  on  several 
dozen  of  these  commercial  wells  and 
held  extensive  meetings  with  the  service 
company  tool  development  engineers 
relative  to  the  performance  of  the  tool. 
Copies  of  logging  runs  from  20  of  the 
wells  examined  by  the  EPA  are 
available  for  public  examination. 

EPA  believes  that  widespread  use  of 
this  tool,  coupled  with  the  controlled, 
fluid  flow  experiments  conducted  at 
EPA's  Mechanical  Integrity  Testing  and 
Training  Facility,  verify  that  OA  logging 
is  an  accurate,  empirical  diagnostic 
technique.  Reference  data  on  the  OA 
tool  is  available  in  the  Administrative 
Record  for  the  EPA-sponsored  field  tests 
and  documentation  supplied  by  the 
geophysical  logging  companies  offering 
the  service. 

The  American  Petroleum  Institute  has 
filed  a  petition  for  review  of  EPA's 
February  1. 1991  approval  of  this  method 
in  the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  (No.  91-1119).  API  has  expressed 
the  belief  that  the  Administrative 
Record  is  not  sufficiently  well 
documented  to  support  that  decision 
and  that  EPA  failed  to  consider  fully 
API's  comments.  While  EPA  believes 
that  its  February  1. 1991  notice 
addressed  API's  concerns,  it  is  taking 
this  opportunity  to  explain  in  more 
detail  its  responses  and  to  provide  an 
additional  opportunity  for  public 
comment  on  API's  and  any  other  issues 
that  interested  parties  may  wish  to.  raise 
on  use  of  the  OA  test.  API's  comments, 
filed  in  April,  1990.  argued  that  the 
logging  technique  should  not  be  granted 
final  approval  because  (1)  the  accuracy 
of  the  test  has  not  been  properly  verified 
by  widespread  use  among  industry 
operators  and  that  most  of  the  logs 
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which  have  been  run  commercially  have 
involved  only  "special  applications"  of 
the  log  (API  does  not  identify  or  discuss 
this  term)  due  to  industry  unfamiliarity 
with  the  tool,  (2)  independent  research 
by  API  member  companies  (Shell  and 
Texaco)  have  demonstrated  (in  the 
opinion  of  API)  that  the  OA  log  is 
affected  adversely  by  lithology  and  that 
flow  detection  is  dependent  upon 
specific  flow  situations  within  the  well 
bore  (i.e.,  measurements  may  be 
adversely  affected  when  the  well  is 
logged  through  tubing  rather  than  in  an 
open  casing)  and  (3)  two  older  and  less 
expensive  logging  techniques 
(temperature  and  noise  logging)  have 
been  granted  final  approval  as 
alternative  MIT  techniques  and  (in  the 
judgment  of  the  API)  have  flow  rate 
resolutions  comparable,  under 
controlled  test  pit  conditions,  to  that  of 
the  OA  log.  EPA  responds  to  each  of 
these  issues  in  turn. 

EPA  disagrees  that  the  OA  log  has  not 
yet  been  adequately  validated  or 
confirmed  by  sufficient  testing.  The 
results  from  the  13  tests  of  commercial 
OA  tools  conducted  under  the  controlled 
test  environment  at  the  Mechanical 
Integrity  Testing  and  Training  Facility 
are  sufficient  by  themselves  to  verify 
tool  performance.  The  repeatability  of 
the  measurements  and  correlation  of 
flow  against  known  (controlled)  flow 
rates/volumes  at  the  facility  are 
empirical  experimental  data  that  is 
unobtainable  from  tests  in  operating 
wells,  where  quantitative  baseline 
information  (relative  to  flow  rates 
behind  the  casing)  cannot  be 
independently  measured  by  any  other 
technique.  Thus,  these  13  tests  provide 
the  most  scientifically  reliable 
information  available  regarding  the 
validity  of  the  OA  method.  EPA  believes 
the  logs  from  these  13  tests  demonstrate 
the  accuracy  of  the  OA  method.  Copies 
of  the  logs  and  a  description  of  the 
experimental  procedures  and  results 
from  these  test  runs  are  available  in  the 
Administrative  Record. 

EPA  also  disagrees  that  the  OA  log 
has  not  been  widely  used  or  adequately 
verified  by  field  applications.      ^ 
Corroborative  test  results  from  the 
experiments  conducted  at  the  EPA  test 
facility  by  the  two  commercial  logging 
service  companies  which  conduct  OA 
logging  are  cited  in  the  company  service 
manuals  and  technical  papers  available 
in  the  docket.  The  fact  that  the  tool  has 
been  available  as  a  commercial  logging 
service  for  approximately  4  years  and 
that  a  total  of  247  wells  were  logged 
between  September.  1987  and  May  15, 
1991  demonstrates  acceptability  by  the 
industry  as  a  whole.  A  list  of  all  of  the 


commercial  wells,  the  location  of  those 
wells,  the  date  of  the  logging  rims  and 
company  performing  the  logging  services 
is  also  available  in  the  Administrative 
Record.  A  large  number  (approximately 
50%)  of  the  commercially  logged  wells 
are  operated  by  member  companies  of 
APL 

EPA  also  disagrees  with  API's 
technical  objections  to  the  accuracy  of 
the  OA  log.  To  date,  no  physical  data 
(actual  log  runs  or  independent 
experimental  data)  has  been  submitted 
by  API  or  any  other  party  that  refutes 
the  performance  of  the  OA  tool  as 
demonstrated  by  the  above  cited  lab 
and  field  tests.  The  original  comments 
submitted  by  API  (April  28. 1990) 
challenging  the  accuracy  of  the  OA  log 
consisted  of  references  to  three 
technical  papers  presented  at  the 
International  Symposium  on  Class  I  &  II 
Injection  Well  Technology  (May.  1989) 
sponsored  by  the  Underground  Injection 
Practices  Council  Research  Foundation. 
The  three  papers  (The  Oxygen 
Activation  Log— A  Laboratory 
Evaluation  by  Paap.  Nussbaum,  and 
Supemaw,  Texaco  USA;  Practical 
Experience  with  Oxygen  Activation 
Logging  in  South  Mississippi  by  ].B. 
Wieseneck,  Shell  Offshore.  Inc.  and 
Temperature  and  Noise  Logging  for  Non- 
Injection  Related  Fluid  Movement  by  R. 
M.  McKinley,  Exxon  Production 
Research  Co.)  presented  arguments  that 
(1)  casing  configxu-ations  and  specific 
flow  situations  can  affect  the  flow 
detection  limits  of  the  tool.  (2)  Uthology 
may  also  alter  OA  measurements  and 
(3)  temperature  &  noise  logging  are  as 
accurate  as  OA  logs  for  MIT  purposes. 
While  EPA  recognizes  that  these 
individuals  were  well  qualified  to  offer 
opinions  on  the  accuracy  of  the  OA  log. 
EPA  concluded  that  the  limited 
laboratory  experiments  and  field  test 
data  on  which  they  relied  are  not 
conclusive  evidence  of  the  inability  of 
the  OA  tool  to  resolve  flow 
measurements  when  run  through  tubing. 
Based  upon  considerable  discussions 
with  logging  service  personnel,  review 
of  submitted  logging  data,  and 
observation  of  tool  performance  at  both 
service  company  research  facilities  and 
the  EPA  well  test  facility,  the  logging 
service  companies  have  adequately 
demonstrated  that  annular  flow  (in  the 
casing-tubing  annulus)  and  lithology  do 
not  affect  the  log.  EPA  researchers  agree 
with  these  conclusions. 

EPA  believes  that  the  cost  of  using  the 
OA  logging  technique  is  irrelevant  to  the 
question  of  whether  the  OA  method 
should  be  approved  as  an  alternative 
MIT.  The  regulations  (40  CFR  146.8  (d) 
state  that  a  test  shall  be  approved  ".  .  . 


if  it  will  reliably  demonstrate  the 
mechanical  integrity  of  wells  for  which 
its  use  is  proposed."  The  OA  method  is 
available  as  an  additional,  acceptable 
method  of  demonstrating  mechanical 
Integrity.  The  operator  may  negotiate 
with  the  State  UIC  Director  for  the  most 
cost-effective  method  of  demonstrating 
mechanical  integrity.  API  argues  that 
now  that  the  OA  log  is  approved,  the 
State  UIC  Director  may  always  require 
that  an  operator  run  the  more  expensive 
OA  long  to  demonstrate  mechanical 
integrity.  The  UIC  Director  has  always 
had  the  authority  to  require  any  log  or 
suite  of  logs  that  he/she  believes  may  be 
necessary  to  demonstrate  non- 
endangerment  of  USDWs  (40  CFR  144.27 
(a)).  Providing  this  information,  which 
could  include  results  of  an  OA  log.  did 
not  relieve  the  operator  from  his  duty  to 
perform  an  approved  MIT.  Approval  of 
the  OA  log  as  an  alternative  MIT  does 
not  alter  the  Director's  authority  to 
require  information;  it  simply  allows  him 
to  accept  results  of  an  OA  log  as  proof 
of  mechanical  integrity.  Thus,  the  cost  to 
the  operator  has  no  bearing  on  EPA's 
approval. 

Dr.  R.M.  McKinley.  who  is  often  cited 
by  API  for  his  research  on  the 
applicability  of  existing  MIT 
methodologies,  states  in  his  paper  that 
•'•  •  •  two  older  and  less  expensive 
(than  the  OA  log)  logging  procedures- 
temperature  and  noise  surveys — are 
equally  applicable  to  the  detection  of 
non-Injection  related  crossflow".  Dr. 
McKinley  also  stated  in  his  conclusions 
that:  "Example  logs  have  established 
that  the  widely  available  and  relatively 
inexpensive  temperature  and  noise 
surveys  are  suitable  for  the  detection  of 
unrelated  water  flow  behind  the  pipe. 
The  resolution  of  these  surveys  are 
comparable  to  that  of  the  oxygen 
activation  tool"  EPA  has  no  argument 
with  Dr.  McKinley's  statements  and  has 
never  proposed  that  the  OA  log  either 
replace  or  be  required  as  the  only 
alternative  for  demonstrating  the 
absence  of  fluid  movement  behind  the 
casing  string.  As  previously  stated,  EPA 
merely  contends  that  this  is  proven 
technology  that  may  be  used  as  one  of 
several  approved  alternative  techniques 
for  demonstrating  the  mechanical 
integrity  of  an  injection  well. 

In  summary,  the  Oxygen  Activation 
Method  is  intended  as  an  addition  to  the 
current  inventory  of  approved 
alternative  mechanical  Integrity  tests, 
providing  UIC  Program  Directors 
another,  reliable,  test  alternative  for 
ascertaining  that  fluid  movement  into 
USDWs  through  channels  adjacent  to 
the  well  bore  is  not  occurring  and  that 
USDWs  will  not  be  endangered.  The 
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UIC  Director  for  both  Primacy  and 
Direct  Implementaiion  programs  already 
had  the  authority  tp  require  that  this  or 
any  other  log  be  nin  if  he/she  deemed  it 
necessary  in  evaluating  underground 
injection  operationis  to  assure  non- 
endangerment  to  L^DWs  (40  CFR 
144.27).  The  intent  ^nd  responsibility 
inherent  in  this  established  authority  are 
independent  of  the  approval  of  this 
alternative  MIT  methodology.  Therefore, 
EPA  continues  to  believe  that  the  OA 
log  should  be  approved  as  an  alternative 
MIT.  EPA  solicits  any  comments  or  data 
that  may  a^ect  thej conclusions  stated 
here.  I 

n.  Special  ConditMiu 

A.  Limitations  for  (conducting  the 
Oxygen  ActivationMethod  Mechanical 
Integrity  Test        I 

As  previously  mentioned,  extensive 
testing  and  evaluaf  on  of  this  logging 
/  technique  has  beeij  conducted  by  the 
EPA.  Based  upon  tkis  analysis,  the 
following  are  prescribed  limitations  for  * 
conducting  the  Oxrgen  Activation 
Method  mechanic  j  integrity  test: 

(1)  The  Oxygen  Activation  Method 
has  only  been  perfected  by  a  limited 
number  of  commercial  geophysical 
logging  companies.jOnly  those 
companies  providiig  logging  tools 
capable  of  detecting  flow  velocities  of  at 
least  three  (3)  feet  per  minute  shall  be 
employed  in  demonstrating  mechanical 
integrity  pursuant  tjo  40  CFR  146.8(aM2). 
Individual  UIC  Directors  can  supply 
interested  parties  With  a  list  of 
companies  that  provide  acceptable  OA 
logging  services. 

(2)  Determinatioa  of  injection  zone 
isolation  and/or  fliiid  flow  behind  the 
pipe  (i.e.,  flow  that  is  not  directly  related 
to  injection)  will  reijulre  that  readings 
be  taken  at  a  minii^um  of  three  stations. 
Three  readings  lasfng  at  least  5  minutes 
shall  be  taken  at  e^ch  stationary 
position.  This  procf  dure  allows  enough 
information  to  be  gsthered  so  that  more 
precise  results  will  be  obtained.  In  some 
cases  where  result)  i  are  inconclusive, 
additional  readings  over  longer  time 
periods  may  be  rec^uired  by  the  UIC 
Director.  If  the  rep(  at  measurements  are 
identical  or  within  the  normal  range  of 
statistical  error  for 
measurement  shall 
accurate  and  valid. 


the  tool  then  the 
be  accepted  as 


IMI 


(3)  Demonstratioi  of  injection  zone 
isolation  also  will  require  that  the  three 
stations  be  located  far  enough  above  the 
top  of  the  injection  zone  (at  least  10  feet) 
that  turbulence  dogs  not  affect  the 
readings.  All  readings  should  be  taken 
with  the  well  injecfing  fluid  at  the 
normal  rate.  The  iiiection  should  be 


continuous  with  minimum  rate  and 
pressure  fluctuations. 

(4)  Determination  of  flow  behind  the 
pipe  will  require  that  the  stations  be 
located  at  the  base  of  each  USDW, 
adjacent  to  the  conFining  layer  which 
isolates  injection  fluid  from  the  injection 
zone,  and  at  some  point  between  the 
two  locations. 

(5)  If  any  significant  flow  indication 
(e.g.,  >3  ft./minute)  is  observed,  the 
well  shall  fail  the  test  (i.e.,  it  does  not 
establish  mechanical  integrity  pursuant 
to  requirements  stated  in  40  CFR 
146.8(a)(2)). 

(6)  The  Oxygen  Activation  Method 
shall  not  be  used  in  wells  with  pipe 
diameters  less  than  VVin  inches  (inside 
diameter). 

(7)  The  Oxygen  Activation  Method 
shall  be  used  only  for  pipe  diameters  up 
to  13%  inches  (inside  diameter). 

B.  Determination 

The  Oxygen  Activation  Method, 
subject  to  the  conditions  and  procedures 
discussed  in  this  notice,  provides  the 
necessary  information  to  demonstrate 
reliably  whether  a  well  has  significant 
fluid  movement  through  vertical 
channels  adjacent  to  the  well  bore. 

Subject  to  receipt  and  consideration 
of  comments  and  referenced  data,  EPA 
is  proposing  to  reapprove  this  test  as  an 
eflFective  alternative  mechanical 
integrity  test  for  well  Classes  I  through 
V  in  all  States. 

Dated:  September  la  1991. 
James  R.  Elder, 

Director,  Off  ice  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  91-22825  Filed  9-18-91;  8:45  am) 
WLunQ  cooe  me  sp  m 

[FRL-4010-5] 

Underground  Infection  Control 
Program,  Hazardous  Wast*  Disposal 
Injection  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection;  EJ.  du  Pont  de  Nemours 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  final  decision  on 
petition. 

SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  EJ.  du  Pont  de 
Nemours,  for  the  Class  I  injection  wells 
located  at  Orange,  Texas.  As  required 
by  40  CFR  part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 


Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there 
will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  E.I.  du  Pont  de 
Nemours,  of  the  specific  restricted 
hazardous  waste  identified  in  the 
petition,  into  the  Class  I  hazardous 
waste  injection  wells  at  the  Orange, 
Texas  facility  specifically  identified  in 
the  petition,  for  as  long  as  the  basis  for 
granting  an  approval  of  the  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24.  As  required  by  40  CFR 
124.10,  a  public  notice  was  issued  July  5, 
1991.  A  public  hearing  was  held  August 
7, 1991,  and  a  public  comment  period 
ended  on  August  19, 1991.  All  comments 
have  been  addressed  and  have  been 
considered  in  the  final  decision.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 

DATES:  This  action  is  effective  as  of 
September  la  1991. 

ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 
Environmental  Protection  Agency, 
Region  6,  Water  Management  Division, 
Water  Supply  Branch  (6W-SU),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT 

Oscar  Cabra,  Jr.,  Chief  Water  Supply 

Branch,  EPA— Region  6,  telephone  (214) 

655-71ia  (FTS)  255-7110. 

Myron  O.  Knudson, 

Director,  Water  Management  Division  (6W). 

[FR  Doc.  91-22026  Filed  9-18-91: 8:45  am) 

BtLUNQ  COOC  •SM-SO-M 


[OPP-00309;  FRL-394e-4] 

State  RFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Working 
Committee  on  Grourtdwater  Protection 
and  Pesticide  Disposal;  Open  Meeting 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Groundwater  Protection  and  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
beginning  on  September  28, 1991,  and 
ending  on  September  27, 1991.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  tentative 
agenda  topics.  The  meeting  is  X)pen  to 
the  public. 


Federal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19,  1991  /  Notices 


47477 


DATES:  The  SFIREG  Working  Committee 
will  meet  on  Thursday,  September  26, 
1991,  from  8:30  a.m.  to  5  p.m.,  and  on 
Friday,  September  27, 1991,  beginning  at 
8:30  a.m.  and  adjourning  at 
approximately  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
Days  Hotel  -  Crystal  City,  2000  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
920-6600. 

FOR  FURTHER  INFORMATIOM  CONTACT  By 
mail:  Arty  Williams,  Office  of  Pesticide 
Programs  (H7506C),  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460,  Office  location 
and  telephone  number.  Rm.  IIOOE, 
Crystal  Mall  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557-7371. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  includes  the  following: 

1.  Final  Ground  Water  Task  Force 
Report  and  its  impact  on  FY  "93 
cooperative  agreement  guidance. 

2.  Pesticides  and  Ground  Water 
Strategy  status  report. 

3.  State  Management  Plan  guidance 
and  support  documents  discussion. 

4.  Status  report  on  the  Phase  2  Report 
of  the  National  Pesticides  in  Drinking 
Water  Survey. 

4.  Proposed  Ground  Water  Restricted 
Use  Rule. 

5.  Report  of  the  Senior  Pesticide 
Officials'  Ground  Water  Course. 

6.  Discussion  of  the  draft  report  from 
the  SFIREG  pesticide  ntixing/loading 
site  survey. 

7.  Wetlands  definition  discussion. 

8.  FIFRA  section  19  disposal 
regulations. 

9.  State  pesticide  disposal  projects 
and  discussion  of  problems,  solutions 
and  RCRA  implications. 

10.  Definitions  and  issues  related  to 
pesticide  vs.  waste  in  the  wood 
preservative  area. 

11.  University  of  Illinois  and  Ciba 
Geigy's  report  on  a  developmental 
mobile  pesticide  container  incinerator. 

12.  State  reports  on  initiatives  related 
to  ground  water  protection  and  pesticide 
disposal. 

13.  Other  topics  as  appropriate. 

Dated:  September  12. 1991. 
DougU*  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[PR  Doc.  91-22572  Filed  9-18-91;  8:45  am] 

BHJJNQ  CODE  M60-«>^ 


FEDERAL  MARITIME  COMMISSION 

Port  of  Oakland/Mitsui  O^K.  Unss 
Terminal  Agreemant;  Agraafnant(s) 
FUad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  Agreement  No.  224- 
20563. 

Title:  Port  of  Oakland/Mitsui  O.S.IC 
Lines  Terminal  Agreement. 

Parties:  City  of  Oakland  ("Port") 
Mitsui  O.S.K.  Unes,  Ltd.  ("Mitsui"). 

Synopsis:  The  proposed  Agreement 
filed  September  6, 1991,  would  permit 
Mitsui  to  lease  certain  assigned 
premises  in  the  Port's  Seventh  Street 
Marine  Terminal  area  on  a  nonexclusive 
preferential  basis  for  use  as  a 
containership  terminal.  The  Agreement 
has  an  initial  term  of  twenty-five  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated  September  13, 1991. 
Joseph  C  Polking, 
Secretary. 

[PR  Doc  91-22537  Filed  9-18-91: 8:45  am] 
MUJNQ  CODE  srso-ei-M 


South  Louisiana  Port  Commission/ 
Occidental  Chemical  Corporation 
Terminal  Lease  Agreement; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(8]  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
S  560.7  and/or  S  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-003969-003. 

Title:  South  Louisiana  Port 
Commission/Occidental  Chemical 
Corporation  Terminal  Lease  Agreement. 

Parties:  South  Louisiana  Port 
Commission  (Port  Commission) 
Occidental  Chemical  Corporation 
(Petroleum). 

Filing  Party:  Milton  J.  Stickles,  Jr.,  Esq. 
Cadwalader,  Wickersham  &  Taft  1333 
New  Hampshire  Avenue,  NW., 
Washington,  DC  20036 

Synopsis:  Agreement  No.  224-003969- 

003.  designated  as  'The  Amended 
Lease",  revises  and  restates  a  lease 
agreement  and  amendments  nos.  1  and  2 
thereto  that  were  filed  with  the  Federal 
Maritime  Commission  as  Agreements 
No.  T-3969,  T-3969-1  and  T-3969-2  and 
approved  by  Commission  Order  dated 
June  25. 1981.  TTie  Amended  Lease 
covers  terminal  facilities  located  in  St. 
Charles  Parish,  Louisiana.  The  facilities 
will  be  used  by  Lessee  and  other 
common  and  contract  carriers  in 
interstate  and  foreign  commerce  in  the 
loading  and  unloading  of  vessels  and 
storage  of  ammonia  and  other 
compatible  products.  Lessee  and  Lessor 
are  amending  the  original  1981 
agreement  in  order  to  provide  for  the 
lease  of  the  facilities  to  Lessee  (which  is 
the  successor  to  the  original  lessee. 
Hooker  Chemical  Properties 
Corporation]  and  payment  by  the  Lessee 
of  rental  payments  in  an  amount 
sufficient  to  timely  pay  the  principal  of 
premium,  if  any,  and  interest  on  revenue 
bonds  and  other  amounts  due. 

Agreement  No.  224-003969-003  is  filed 
under  both  section  15  of  the  Shipping 
Act,  1916  and  section  5  of  the  Shipping 
Act  of  1984. 

Agreement  No.:  224-003969-004. 

Title:  South  Louisiana  Port 
Commission  and  Occidental  Petroleum 
Corporation  (Petroleum)  Lease  Guaranty 
Agreement. 

Parties:  South  Louisiana  Port 
Commission  (Port  Commission) 
Occidental  Petroleum  Corporation 
(Petroleum). 

Filing  Party:  Milton  J.  Stickles.  Jr..  Esq. 
Cadwalader,  Wickerson  &  Taft  1333 
New  Hampshire  Avenue,  NW., 
Washington.  DC  20036 

Synopsis:  Agreement  No.  224-003960- 

004,  designated  as  a  Lease  Guaranty 
Agreement  (Guaranty  Agreement) 
obligates  Petroleum  to  perform  the 
agreements  and  obligations  of 


47478 


Federal  Register      Vol   5fr  No   182      Thursday   September  19   1991      Notices 


JMI 


Occidental  Ghcmiriil  Corporation 
(Chemical)  under  ti  le  Amended  and 
Restated  Lease  Agi  eement  (Amended 
Lease)  between  Poi  t  Commission  and 
Chemical  (Agreem(  nl  No  224-003969- 


003)  in  the  event  of 
non  performance  o 


Agreement  No  2  '4-003969-004  is  filed 


under  both  section 


15  of  the  Shipping 


Act,  1916  and  section  5  of  the  Shipping 
Act  of  1984 

By  Order  of  the  Fetjcral  Mdntime 
Commission 

Dated:  S«'ptember  1^  1«»91 
losepb  C.  Polkinj;. 
Secretary 

|FR  Doc.  ffl-2253«  Filid  9-l»-91.  &45  am| 
BiUJNO  cooc  tno-or-m 


GOVERNMENT  PR  NTiNG  OFFICE 


Depository  Litwan 
PubHc  Printer; 


Meeting 


oj  en 


The  Depositor^' 
Public  Printer  will 
1991.  at  the  U.S. 
Office  (GPO).  in  thi 
732  North  Capito 
Washington,  DC  2i 

The  purpose  of  i\ 
discuss  the  Deposi 

The  meeting  is 
Anyone  who  wishe^ 
notify  John  Tale. 
Printing  Office  (SL) 
20401.  Telephone:  ( 
limited  number  of 
been  reserved  at 
on  Capitol  Hill.  415 
NW.,  Washington 
needing  hotel  a 
Telephone:  (202) 
per  night  is  $85.00. 

Dated:  September 
Rotwrt  W.  Houk. 
Public  Printer. 
|FR  Doc.  91-22524 

BHJJNG  COOC  1505-01-li 


th> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adfninistration 

(DocfcetNo.91F-033ft| 


Chemical's  default  or 
the  Amended  Lease 


Council  to  the 


L  ibrary  Council  to  the 
I  leel  October  22-23. 
Government  Printing 
Carl  i  iayden  Room, 
areet  NW.. 


own. 


is  meeting  is  to 
t  jry  Library  Program, 
to  the  public, 
to  attend  should 
3.  Government 
Washington,  DC 
02)  275-1109.  A 
Hotel  rooms  have 
Quality  Inn  Hotel 
New  jersey  Avenue 
3C  20001,  for  anyone 
ccoiimodations. 
63fe-1616.  Room  cost 

lb.  1991 


Fil(d9-18-m;8:45am| 


Betz  Lat>oratories, 
Additive  Petition 


AQENCY:  Food  and  )rug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Foo  1 

Administration  (FE  A) 
that  Betz  Laboratoi  ies 


Inc.;  Filing  of  Food 


and  Drug 
is  announcing 
,  Inc.,  has  filed  a 


petition  proposing  that  the  fpod  additive 
regulations  be  amende(l  tp  provide  for 
the  safe  use  of  2  bromo  2  nitro  1.3 
propanediol  as  an  antimicrobial/ 
preservative  in  fillers,  binders,  pigment 
slurries,  sizfngs.  and  coatings  used  in  the 
manufacture  of  paper  and  paperboard 
articles  intended  for  food  contact  use 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  H.  While,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFT-335). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  4()9(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4279)  has  been  filed  by  Betz 
Laboratories,  Inc,  4636  Somerton  Rd., 
Trevose,  PA  19053.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  5  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  to  provide  for  the  safe  use  of  2- 
bromo-2-nitro-l,3-propanediol  as  an 
antimicrobial/preservative  in  fillers, 
binders,  pigment  slurries,  sizings,  and 
coatings  used  in  the  manufacture  of 
paper  and  paperboard  articles  Intended 
for  food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Septembers,  1991. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc  91-22640  Filed  9-1&-91;  8:45  am) 
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(Docket  No.  91F-0287) 

Henkel  Corp.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Henkel  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  change  the 
melting  point  range  from  "49°C  to  52°C" 
to  "55°C  to  5»°C'  and  to  revise  the 


identity  description  for  the  additive 
penlaerythritol  adipate  stearate  to 
indicate  that  it  is  an  ester  of 
penlaerythritol  with  adipic  acid  ard 
stearic  acid  plus  its  associated  acids 
(chiefly  palmitic)  having  14  percent 
adipic  acid  and  71  percent  steanc  acid 
and  its  associated  acids 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration.  200  C  St  SW., 
Washington,  DC  20204.  202-472-5690. 
SUPPI.EMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4270).  has  been  filed  by  Henkel  Corp., 
300  Brookside  Ave..  Ambler,  PA  19002. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3690 
Penlaerythritol  adipate-stearate  (21  CFR 
178.3690)  to  change  the  melting  point 
range  from  "49''C  to  52''C"  to  "55°C  to    . 
58°C"  and  to  revise  the  identity 
description  for  the  additive 
penlaerythritol  adipate-stearate  to 
indicate  that  it  is  an  ester  of 
penlaerythritol  with  adipic  acid  and 
stearic  acid  plus  its  associated  acids 
(chiefly  palmitic)  having  14  percent 
adipic  acid  and  71  percent  stearic  acids 
and  its  associated  acids. 

The  potential  environment-al  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Septembers.  1991. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc  m-Z2M\  Filed  9-18-91:  8:45  am| 
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(DocfcetNo.91F-0328| 

Yoshitomi  Pharmaceutical  Industrios, 
LTD.;  Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Yoshitomi  Pharmaceutical 
Industries,  Ltd..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  4.5-dicloro-1.2-dithiol-3- 
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one  as  a  slimicide  in  the  manufacture  of 
paper  and  paperboard  articles  intended 
to  contact  food. 

FOII  FURTHEll  INFORMATION  CONTACT: 
Richard  H.  White.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-33S). 
Food  and  Drug  Administration,  200  C  St. 
.SW..  Washington,  DC  20204,  202-472- 
5690. 

supm^MEMTAJtv  information:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  400(b)(5)  (21  U.S.C  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4275)  has  been  filed  by  Yoshitomi 
Pharmaceutical  Industries,  Ltd.,  c/o 
suite  1000, 1625  K  St  NW.,  Washington. 
DC  20006-1604.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
S  176JO0  Slimicidea  (21  CFR  176.300)  to 
provide  for  the  safe  use  of  4,5-dicloro- 
l,2-dithioI-3-one  as  a  slimicide  in  the 
manufacture  of  paper  and  paperboard 
articles  intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a.  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25,40(c). 

Dated:  September  9, 1991 . 
i>Mi  K.  Bluiik. 

Director,  Center  for  Pood  Safely  and  Applied 

Nutrition. 

(PR  Doc  91-22642  Filed  9-18-01;  B:4S  am] 
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Advisory  Commtttees;  Meetings 

AQENCV:  Pood  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEtlRHM.  The  following  advisory 
committee  meetings  are  announced: 

Ophihalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date.  time,  and  place.  October  4, 1991, 
9  a.m..  First  Floor  Auditorium,  Hubert  H. 
Humphrey  BIdg.,  200  independence  Ave. 
SW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.. 


unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  10 
a.m.  to  3  p.m.;  closed  committee 
deliberations,  3  p.m.  to  4  pjn.;  open 
committee  discussion.  4  p jn.  to  5  pjn.; 
Daniel  W.  C.  Brown,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  end  Drag  Administration.  1390 
Piccard  Dr..  Rockville.  MD  20850, 301- 
427-108a 

General  functions  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  malies  recommendations  for  their 
regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  20, 
1991,  and  submit  a  brief  statement  of  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
relating  to  approvals  of  premarket 
approval  applications  (PMA's)  for 
contact  lenses,  intraocular  lenses,  and 
other  class  III  surgical  or  diagnostic 
devices,  and  may  discuss  specific  PMA's 
for  these  devices. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial 
information  relevant  to  PMA's  for 
contact  lenses,  intraocular  lenses,  and 
surgical  or  diagnostic  devices.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c){4)). 

Peripheral  and  Central  Nervous  System 
Drugs  Advisory  Committee 

Date,  time,  and  place.  October  24  and 
25, 1991, 8  a.m..  Conference  Rms.  D  and 
E,  Paridawn  Bldg..  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  24, 1991, 6 
a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
closed  committee  deliberations.  9  a.m.  to 
5  p jn.;  open  public  hearing.  October  25, 
1991.  6  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  Michael  A.  Bernstein,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
120),  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301-443-4020. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 


marketed  and  investigational  human 
drugs  for  use  in  neurological  diseases. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  17, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  25. 1991.  the  committee  will 
discuss  IMIGRAN  Injectable 
(Sumatriptan  Injectable),  new  drug 
application  20-000.  Glaxo,  Inc.,  for  use 
in  the  treatment  of  migraine. 

Closed  committee  deliberations.  On 
October  24, 1991,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to  a 
pending  irrvestigational  new  drug 
application.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  S52b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  woric 

Public  hearings  are  subfect  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFlt  part 
14.  Under  21  CFR  10.206.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
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proceedings  inclu  ding  presentations  by 
participants- 
Meetings  of  advisory  committees  shall 
be  conducted.  ins(  far  as  is  practical,  in 
accordance  with  tpe  agenda  published 
in  this  Federal  Register  notice  Changes 
m  the  agenda  will  be  announced  at  the 
beginning  of  the  o  >en  portion  of  a 
meeting 

Any  interested  |  lerson  who  wishes  to 
be  assured  of  the  ight  to  make  an  oral 
presentation  at  \hr  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  lisled  above,  either 
orally  or  in  writinj ,  prior  to  the  meeting. 
Any  person  attenc  ing  the  hearing  who 
does  not  in  advani  :e  of  the  meeting 
request  an  opporti  nity  to  speak  will  be 
allowed  to  make  a  n  oral  presentation  at 
the  hearing's  cone  usion.  if  time  permits, 
at  the  chairperson  s  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  (  ommittee,  and  a 
current  list  of  com  nittee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  mee  ting. 

Transcripts  of  If  e  open  portion  of  the 
meeting  will  bo  available  from  the 
Freedom  of  Infonr  ation  Office  {HFI-35). 
Food  and  Drug  Ad  nninistration.  rm.  12A- 
16.  5600  Fishers  Lc  ne,  Rockville.  MD 
20857,  approximat  ;ly  15  working  days 
after  the  meeting. ,  if  a  cost  of  10  cents 
per  page.  The  tran  icript  may  be  viewed 
at  the  Dockets  Ma  lagement  Branch 
(HFA-305).  Food  a  nd  Drug 
Administration,  rr  1. 1-23, 12420 
Parklawn  Dr.,  Roc  tville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  between  he  hours  of  9  a.m. 
and  4  p.m.  Monda; '  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  b(  available  from  the 
Freedom  of  Inform  ation  Office  (address 
above)  beginning  i  pproximately  90  days 
after  the  meeting. 

The  Commissioi  er.  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  t  le  advisory 
committee  meeting  s  so  designated  in 
this  notice  shall  b<  closed.  The  Federal 
Advisory  Committ  ;e  Act  (FACA)  (5 
U.S.C.  app.  2. 10(d  ).  permits  such  closed 
advisory  committe  b  meetings  in  certain 
circumstances.  Thi  >se  portions  of  a 
meeting  designated  as  closed,  however, 
shall  be  closed  for  the  shortest  possible 
time,  consistent  w  th  the  intent  of  the 
cited  statutes. 

The  FACA,  as  a  nended.  provides  that 
a  portion  of  a  mee  ing  may  be  closed 
where  the  matter  f  jr  discussion  involves 
a  trade  secret;  con  mercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  jf  which  would  be  a 
clearly  unwarranti  d  invasion  of 
personal  privacy:  investigatory  files 


IMI 


compiled  for  law  enforcement  purposes, 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action-,  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordmanly  may 
be  closed,  where  necessary  and  m 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices:  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  Part  14}  on 
advisory  committees. 

Dated:  September  13. 1991 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
|FR  Doc.  91-22839  Filed  9-1&-91;  2:25  p.m.) 
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National  Institute  of  Health 

National  Cancer  Institute;  Meeting; 
Cancer  Biology-Immunology  Contracts 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contracts 


Review  Committee  National  Cancer 
Institute  National  Institutes  of  Health 
October  7-9, 1991  Bethesda  Ramada 
Inn.  8400  Wisconsin  Avenue  Bethesda 
Maryland  20814 

This  meeting  will  be  open  to  the 
public  on  October  7  from  9 a.m.  to  930 
am  to  discuss  administrative  details 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  October  7 
from  9:30  a.m.  to  recess  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

On  October  8-9.  members  of  the 
Cancer  Biology-Immunology  Contracts 
Review  Committee  will  present  a 
workshop  entitled  "Current  Approaches 
to  Cancer  Biology  and  Immunology 
Research."  The  workshop  will  be  open 
to  the  public  on  October  8  from  8  a.m.  to 
recess  and  on  October  9  from  8:30  am.  to 
adjournment.  Attendance  by  the  public 
will  be  limited  to  space  available. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
room  10A46,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Lalita  D.  Palekar.  Executive 
Secretary,  Cancer  Biology — Immunology 
Contracts  Review  Committee,  5333 
Westbard  Avenue,  room  805  Bethesda, 
Maryland  20892  (301/496-7575)  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.395.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support:  93.398.  Cancer  Research  Manpowe- 
93.399,  Cancer  Control) 

Dated:  September  13, 1991 
Samuel  C.  Rawlings, 

Acting  Committee  Management  Officer.  NIH 
|FR  Doc.  91-22818  Filed  9-18-91.  8:45  am) 
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National  Center  for  Reeearcti 
Reeourcet;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Research  Resources  Council  (NARRC), 
on  September  18-20.  which  was 
published  in  the  Federal  Register. 
August  22.  (FR  91-20153). 

This  Council  was  to  have  convened  at 
11  a.m.  to  adjournment  on  September  20, 
in  closed  session  for  review  of  grant 
applications.  The  meeting  now  will 
convene  in  closed  session  from  11  a.m. 
to  12:15  p.m.  in  Conference  room  10, 
Building  31C.  National  Institutes  of 
Health.  The  meeting  will  reopen  to  the 
public  from  1:15  p.m.  to  adjournment. 

Dated:  September  13. 1991. 
Samuel  C  Ranviings, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-22819  Filed  9-18-91;  8:45  am) 

WtUNO  COOC  4I4O-0I-II 


National  Institute  of  Diat)etes  and 
DigestWe  and  Kidney  Diseasee; 
Meeting,  National  Digestive  Diseases 
Advisory  Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  October  28, 1991.  The  meeting 
will  begin  at  approximately  8  a.m.  and 
adjourn  at  approximately  5  p.m.  The 
meeting,  which  will  be  open  to  the 
publia  will  be  held  at  the  Crystal  City 
Marriott.  1999  lefferson  Davis  Highway, 
Arlington,  Virginia  22032.  The  meeting 
will  be  devoted  to  a  discussion  of  the 
Board's  respective  legislative  priorities 
for  the  coming  year.  Numerous 
oi:ganizations  in  the  digestive  diseases 
and  nutrition  communities  have  been 
invited  to  provide  input.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 


will  be  posted  in  the  hotel  lobby. 

Mr.  Raymond  M.  Kuehne,  Executive 
Director,  National  Digestive  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
suite  50a  Rockville.  Maryland  20852. 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  o^ce. 

Dated:  September  13, 1991. 
Saoiufli  C  Rawilogs, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  91-22616  Filed  9-18-91: 8:45  am| 

SaXINQ  COOi  «14*-01-N 


National  Institute  of  Neurological 
Disdrders  and  Stroke;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Neurological 
Disorders  Program  Project  Review  A 
Committee.  National  Institute  of 
Neurological  Disorders  and  Stroke, 
October  16-18, 1991.  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  Maryland, 
which  was  published  in  the  Federal 
Register  on  August  26. 1991  (56  FR 
42063). 

The  committee  meeting  was  to  be  held 
at  the  Holiday  Inn.  Bethesda,  but  has 
been  changed  to  the  Chevy  Chase 
Holiday  Inn.  5520  Wisconsin  Avenue. 
Chevy  Chase.  Maryland. 

The  meeting  will  be  open  to  the  public 
on  October  16  from  7:30  p.OL  to  8  p.m. 
and  will  be  closed  from  8  p.m.  to 
adjournment  on  October  18  for  the 
review  of  grant  applications. 

Dated:  September  13. 1991. 
Samuel  C  Rawttngs, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-22817  Filed  9-18-91:  8:45  am| 

BtLUNQ  COOC  «14»-ei-M 


Division  of  Reseerd)  Grants;  Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
following  study  sections  for  October 
through  November  1991,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  Hrst  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6).  title 
5.  U.S.C.  and  section  10(d)  of  Public  Law 
92-463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confldential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants.  Westwood  Building,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892.  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator,  room  number,  and 
telephone  number  are  listed  below  each 
study  section.  Since  it  is  necessary  to 
schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  a  meeting  contact  the 
scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  speciHed. 


Study  sactkm 


Octobar-^4ov•ml>•r 
1991  maMngi 

Time 

Location 

Oct  21-23 _. 

8:30 

HoHday  tnn.  Chawy  Chaaa.  MO. 

Oct  16-18 

8:30 
8:30 

Oaramont  Raaort  HoM.  OaklWMl.  CA. 

Oct  19-21 

Oaramom  Raaort  Holat.  Oakland,  CA. 

Oct  2-4 

8-.30 

Hystt  Hot0t(  ArUnQton,  V  Ai 

Oct  2-4 „ 

8:30 

NtH,  Room  8.  Bklg  310.  Bethesda.  MO. 

Oct  28-80 -. 

8:30 

Tha  Gaofgetown  Inn.  Georgetown,  DC. 

Oct  17-19 

HoUday  Inn.  Bethesda.  MO. 

Oct  17-19 

•mo 

TYia  Qovamor's  Houaa^  WaaNngion.  DC 

Oct  1-3. _. 

Omm  Qeorgatown  HoM.  Washlnglon.  OC 

-Allergy  &  knmurtotogy,  Mr.  Howard  M.  Barman.  Rm  A19,  Tal. 

301-496-7380. 
Bactertotogy  &  Mycotogy-1,  Dr.  Timothy  J.  Henry.  Rm.  236a 

Tel.  301-496-7340. 
Bacteriology  &  Mycology-2.  Or.  WiNiam  Brancha.  Jr.,  Rm.  236A. 

Tel.  301-496-7682. 
Behavioral  Medicine,  Ms.  Cm*  Campbalt,  Rm.  3068.  Tal.  301- 

496-7109. 
Biochemical  Endocrinology,  Dr.  Michael  Knacht  Rm.  204.  Tal. 

301-496-7430. 
Biochemistry,  Dr.  Adolphus  P.  Toliver,  Rm.  31BB.  Tel  301-496- 

7516. 
Bio-Organic  &  Natural  Products  Chemistry.  Dr.  Harold  Radtka. 

Rm.  2A07.  Tal  301-496-8623. 
Biophysical  Chemistry.  Dr.  John  Beialar.  Rm.  334.  TaL  301- 

496-7070. 
Bio-Psychology.  Or   A.  Keith  Murray.  Rm.  325.  Tal.  301-486- 

7058 
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Study  section 


Dr.  HaroM  DtvkJsoo,  Rm.  354A.  TeL 


Cardtovascuiar.  Dr.  Gc^don  L  Johnaort.  Rm.  439A,  TaL  301- 

496-7316. 
Cardiovascuiar  &  Ren^.  Or.  AnttKiny  Chung.  Rm.  353.  TaL 

301-496-7901. 
CeMUar  B«togy  and  Pliysiotogy-I,  Or.  Garald  Greenhouaa.  Rm. 

336,  Tel.  301-496-7196 
Calulw  Bwtogy  arxJ  Ptysiotogy-2.  Dr.  Gerhard  Ehrenspeck,  Rm. 

1A05,  Tel  301-496-7681. 
Chemicai  PathoJogy.  D«.  Edmund  Copetand.  Rm.  322,  Tel.  301- 

496-7078. 
Diagnostic  Radiotogy,  lOr.  Catharine  Wingate,  Rm.  357,  Tat 

301-496-7650. 

Endoainctogy.  Dr  Har»V  Brodte,  Rm.  218,  Tat  301-496-7346 

Eptdermotogy  &  DiseaBe  ControU,  Dr.  Scott  Osborne,  Rm. 

203C,  TeL  301-496-7246. 
Ep4demKi4ogy  ft  Diaeaae  Contro(-2,  Dr.  H.M.  Stiles.  Rm.  203B, 

Tel.  301-496-7246.  ] 
Expenmental  Cardiovascular  Sciences,  Dr.  Richard  Peat)Ody. 

Rm.  434.  Tel.  301-496-7940. 
Etperimental  Immunoiegy.  Or.  Calt>eft  Laing,  Rm.  A27.  TeL 

301-496-7238. 
Experimental  Therapettic»-1,  Dr.  Philip  Perfcins,  Rm.  221.  TeL 

301-496-7839. 
Experimental  Therapeu  tics-2.  Dr.  Marda  Litwack,  Rm.  207.  Tel. 

301-496-8848. 
Experimental  Virology,  pr.  Garrett  V.  Keefer.  Rm.  206,  Tel.  301- 

496-7474. 
General  Medicine  A-1 

301-496-7797. 
General  Medidne  A-2.  Dr.  Mushtaq  Khan,  Rm.  354B,  Tel.  301- 

496-7140. 
General  MedKine  B,  Or.  Daniel  McDonald,  Rm.  220,  Tel.  301- 

496-7730. 

Genetics,  Dr.  David  Reinondini,  Rm.  225.  Tel.  301-496-7271 

Genome,  Dr  Cheryl  C<»saro,  Rm.  2A15,  Tel.  301-496-7886 

Hearing  Research,  Dr.  Joseph  Kimm,  Rm.  1A03,  Tel.  301-496- 

7494.  I 

Hematotogy-1,  Dr.  Clari  Lum,  Rm.  355A,  Tel.  301-496-7508 

Hematology-2.  Dr  Jerr^ld  Fried,  Rm.  355B,  TeL  301-496-7508.. 
Human  Development  i  Aging- 1,  Dr.  Teresa  Levitin,  Rm.  303, 

Tel.  301-496-7025.  I 
Human  Development  i  Aging-2,  Dr.  Louis  Ouatrano,  Rm.  305, 

Tel.  301-496-7640.  1 
Human  Development  ^  Agir>g-3,  Or.  Anita  Sostek,  Rm.  3190, 

TeL  301-496-8814 
Human  Embryok)gy  &  t)evek)pment  Or.  Arttiur  Hoverstand,  Rm. 

21 9B,  TeL  301-496-7597. 
ImmunotMOlogy.  Dr.  William  Stylos,  Rm.  A27,  TeL  301-496- 

7780. 
lmmunok>gical  Scienc^  Dr.  Anita  Gorman  Welnblatt,  Rm.  A25, 

Tel.  301-496-7179. 
Mammalian  Genetics, 

496-1462. 
Medical  BiochenMry,  br.  Alexander  Liacouras,  Rm.  31 8A.  Tel. 

301-496-7517.         J 
Medicinal  Chemistry.  Dr.  Ronald  Dubois,  Rm.  2A06,  TeL  301- 

496-7107.  J 

Metabolic  Pathology,  Dr.  Marcelina  Powers,  Rm.  435,  Tel.  301- 

496-5251.  ! 

Metabolism.  Or  Krish  ll^nshnan.  Rm.  339A,  Tel.  301-496-7091 ... 
MetaMobKichemistry,  Of.  Edward  ZapoWu,  Rm.  335,  TeL  301- 

496-7733.  J 

Microbial  Physiology  4  Genetics-I.  Dr.  Martin  Slater,  Rm.  238, 

TeL  301-496-7183. 
Microbul  Physiology  4  Genetics-2.  Dr.  Gerak)  Liddel,  Rm.  226. 

Tel,  301-496-7130. 
Molecular  &  CeNular  biophysics.  Or.  Nancy  Lamontagne,  Rm. 

326,  Tel.  301-496-7060. 
Mdecuiar  Bioksgy.  Dr  Robert  Su.  Rm.  233,  TeL  301-496-7830.. 
Molecwlar  Cytology.  U.  Ramesh  l^ayak.  Rm.  233B,  Tel.  301- 

496-7149. 
Neurotogical  Sdence^l.  Or.  Andrew  Maiiani,  Rm.  319A.  TaL 

301-496-7279. 

Neurological  Scienc««-2,  Or.  Stephen  GobeL  Rm.  304,  TeL 

301-496-6808. 
Neurok)gy  A.  Or.  Joe  Mwwah.  Rm.  303A.  TeL  301-496-7095 
Neurotogy  B-t.  Dr.  Lawrence  Seiin,  Rm.  306A,  TeL  301-496- 

7846. 
Neurology  B-2,  Dr.  ^{erman  TeiteKMum,  Rm.  321,  Tel.  301- 

496-7422. 


Dr.  Jerry  Roberts,  Rm.  234,  TeL  301- 


October-Novembar 
1991  meetinga 


Octe-11 

Oct  10-11 

Oct  2-4 

Oct  16-18 

Oct  9-11 

Oct  21-23 


Oct  16-18.. 
Oct  16-18.. 


Oct»-11 

Oct  9-11 

Oct  9-11 

Oct.  9-11 ~. 

Oct  24^5 

Oct  14-18 

Oct  7-9 

Oct  16-18 

Oct  16-18.— 

Oct  17-19 

Oct  28-30 

Oct  7-9 


Oct  24-26 

Oct  21-23 

Oct  21-23 


Oct  9-11 

Oct  16-18 

Oct.  22-23 

Oct  16-18.._ „.- 

Oct  23-25...„ „- 

Oct  3-5 ~ 

Oct  18-18 ™..... 

Oct  16-18 

Oct  23-25 


Time 


Oct  16-18 

Oct  24-26 

Oct  23-25 

Oct  23-25 

Oct  31-Nov.  2 


Oct  17-19.- 
Oct  3-8 


Oct  9-11 

Oct  e-10 

Oct  2*-26...„ 
Oct  15-17.™ 

Oct  22-24  .„. 


8:30 

8:30 

8:00 

8:30 

8:30 
8:30 

8:30 

8:00 

8:30 

8:30 

8:30 

8:30 

8:30 

8:30 

8:00 

9:00 
9:00 
8:30 

8:00 
8:30 
9:00 

8:00 

8:30 

8KX} 

a:30 

8:30 

8:30 

8:30 

8:30 

8:00 

8:00 
8:30 

8:30 

8:30 

8O0 

8:00 
8:00 

8:00 

8:30 

8:30 
8:30 

8:30 


Location 


HoNday  Inn.  Bethesda.  MO. 

HoHday  Inn  Crowne  Plaza,  Rockville,  MO. 

Arrwrican  Inn,  Bethesda.  MO. 

Hottday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Bethesda,  MO. 

Madbon  Hotel,  Washington,  DC. 

Marbury  Hotel,  Georgetown,  DC. 
Residence  Inn  Marriott  Bethesda,  MO. 

Embassy  Suites  Hotel,  Alexandria,  VA. 

Embassy  Suites  Hotel,  Chevy  Chase  PaviKon,  Washington,  DC. 

HoMay  mn.  Chevy  Chase.  MO. 

Key  Bridge  Marriott  Rosslyn,  VA. 

Holiday  Inn,  Chevy  Chase,  MO. 

NIH,  Room  8,  BMg.  31C,  Bethesda,  MO. 

NIH,  Room  10,  BMg.  31C,  Betheada,  MD. 

NH  Room  6,  BIdg.  3ia  Bethesda.  MD. 

Holiday  Inn.  Chevy  Chase,  MO. 

NIH,  Room  7,  BMg.  31C,  Bethesda.  MO. 
Marriott  Hotel,  Pooka  HHI,  Bethesda,  MD. 
Omni  Shoreham  Hotel,  Washington,  DC. 

Hyatt  Regency  Hotel.  Bethesda.  MO. 

HoMay  Inn.  Georgetown,  DC. 

Omni  Shoreham  Hotel,  Washington,  DC. 

Hoiklay  Inn,  Chevy  Chase,  MO. 

Embassy  Suites  HoteL  Chevy  Chase  PaviUon,  Washington.  DC 

Rosslyn  Westpark  Hotel,  Arlingtoa  VA . 

Atlantic  Oaks  Hotel,  Bar  Harbor,  ME. 

Hofiday  Inn,  Chevy  Chase,  MD. 

Hoiktay  Inn,  Bethesda.  MO. 

Holktey  Inn,  Chevy  Chase,  MO. 

Hoiktay  Inn,  Georgetown,  DC. 

HoMay  Inn,  Georgetown,  DC 

Hoiklay  Inn,  Chevy  Chase,  MD. 

Omni  Georgetown  Hotel,  Washington,  DC 

Holiday  Inn,  Crowne  Plaza.  RockviUe,  MD. 

HoMoy  Inn,  Crowme  Plaza.  RockvHIe,  MD. 

One  Washington  CIrcie  HoteL  Washlngtoa  DC 

The  Savoy  Suites  HoteL  Washington,  DC 
HoMay  Inn,  Chevy  Chase,  MO. 

HoMay  Inn,  Chevy  Chase.  MO. 

HoMay  Inn,  Chevy  Chase,  MO. 

Delta  Orlando  Resort  Orlando,  FL 
Hotai  Washington,  Washington.  DC 

HoMay  Inn,  Bethesda.  MD. 
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study  Mcton 


Odobar-Novwnbw 
1001  m— tinot 


Twrm 


LooBon 


NMTOlogy  C,  Dr.  Kenneth  Newrocti.  Rm.  232.  Tel.  301-40ft- 

5501. 
Nursing  Reaeerch,  Dr.  Qertnjde  McFwtend.  Rm.  352,  TeL  301- 

496-0558. 

Nutrition,  Dr.  Sooia  Kim,  Rm.  348.  Tel.  301-406-7178 

Oral  Biotogy  A  MecSdne-l,  Dr.  Larry  PMojs.  Rm.  219A,  TeL 

301-406-7818. 
Oral  Biology  &  Me(Scine-2,  Dr.  Larry  PInkut,  Rm  2198,  TaL 

301-406-7818. 
Orthopecfca  A  Musculoskeletat.  Dr.  Ilean  Stewart.  Rm  350.  Tel. 

301-406-7581. 
Pathobiochemistry,  Dr.  Zakir  Bengali.  Rm  320.  Tel.  301-496- 

7820. 
Pathology  A.  Dr.  Jaswant  Bhoriee.  Rm  337,  TeL  301-496-7305. 
Pathology  B.  Dr.  Martin  PadarathsingN  Rm  A26,  TeL  301-406- 

7244. 
PtMrmacology,  Dr.  Joseph  Kaiser,  Rm.  206,  Tel.  301-406-7408... 
Physical  Bochemistry.  Dr.  Gopa  RakhIL  Rm  340A,  Tel.  301- 

496-7120. 
PhysMogteal  Chemistry.  Dr.  Jeny  Critz.  Rm  330B,  Tel.  301- 

406-7837. 
Physk)k>gy,  Dr.  Mtohael  A.  Lang.  Rm.  200.  Tel.  301-406-7878  — . 

Radlatton,  Or  Paul  Strudler,  Rm  328,  Tel.  301-496-7073 

Reproductive  Biology,  Or.  Dharam  Dhindsa,  Rm  210,  Tel.  301- 

496-7318. 
Reproductive  Endocrinology.   Dr.   AtxjiMker  A.   ShaiWv   Rm 

325B.  Tel.  301-406-8857. 
Respiratory  &  Applied  Phystotogy,  Dr.  Everett  Sinnett.  Rm 

218A,  Tel.  301-496-7320. 
Sensory  Oisorders  &  Language,  Dr.  Jane  Hu,  Rm  300,  Tel. 

301-406-7605. 
Social  Sciences  &  Populatk)n,  Dr.  Samuel  Rawlings.  Rm  307, 

Tel.  301-496-7906. 
Surgery  &  Bioenglneering,  Dr.  Paul  F.  Parakkal,  Rm  437,  Tel. 

301-496-7506. 
Surgery,  Anesthesiok>gy  A  Trauma.  Dr.  Keith  Kranof.  Rm.  439, 

Tel.  301-496-7771. 

Toxicotogy-1.  Dr.  Alfred  Marozzi,  Rm.  205.  Tel.  301-406-7570 

Toxico»ogy-2,  Dr.  Alfred  MarozzL  Rm.  205,  TeL  301-406-7570 

Tropical  Medicine  &  Parasitology,  Dr.  Jean  Hickman,  Rm.  1A03, 

Tel  301-496-1190. 

Vrotogy,  Or.  Bruce  Maurer,  Rm.  Aie,  Tel.  301-496-0892 

Visual  Sciences  A,  Dr.  Anita  Suran,  Rm  3258,  TeL  301-406- 

7000. 
Visual  Sciences  B,  Dr.  Leonard  Jakubczak.  Rm.  32SC.  Tel. 

301-496-7251. 
Visual  Sciences  C,  Dr.  Allen  Dearry.  Rm  3108.  Tel.  301-406- 

7705. 


8:30 

6-30 

8:30 
8:30 

8:30 

6:30 

6:30 

7K)0p.m 
7KI0p.m 

8:30 
8:30 

8:30 

8:30 
8:30 
8KX) 

8.O0 

8.^ 

8:30 

8:30 

8:00 

2p.m 

6:00 
SKX) 
8:00 

8:30 
8K)0 

8:30 

8:30 


urrws  ueorgeiown  noiei.  wasnmgion,  ia#. 

HoUay  Inn,  Crowne  Plaza.  RocfcvWe,  MO. 

Embaaay  StMs  HoM.  Chevy  Chase  PaviUcMi,  Wathinglon,  DC. 
HoiUay  mn,  Belheeda.  MD. 

Holklay  km,  Belheada.  MD. 

Banff  Springs  HoM,  Calgary,  Atoerta.  Cwtadt. 

Cortgressional  Park  Days  Inn,  RockvUle,  MO. 

HoCday  lr«n,  Crowne  Ptaza.  RockvUle.  MD. 
SL  James  Hotel,  Washingtoo.  DC. 

Amertoan  Inn.  Bethesda.  MO. 
HolUay  Inn,  Georgetown.  DC. 

Holklay  Inn.  Chevy  Chase,  MO. 

Omni  Shoreham  Hotel,  Washington.  DC 
Resklenoe  Inn  Mamott  Bethesda.  MO. 
Hohday  Inn,  Bethesda.  MD. 

MartMJiy  Hotel,  Georgetown,  DC. 

HoNday  Inn,  Chevy  Chase,  MO. 

HoKday  Inn.  Capitol  HiN.  Washington.  DC. 

HoUday  Inn.  Chevy  Chase.  MD. 

HoMay  Inn,  Chevy  Chase.  MD. 

Holklay  Ina  Bethesda.  MD. 

American  Inn,  Bethesda.  MD. 
American  Inn,  Bethesda.  MD. 
Holklay  Inn.  Bethesda.  MO. 

The  Savoy  Suites  Hotel,  Washingtoa  DC 
Holklay  Inn.  Bethesda.  MO. 

Embaasy  Suites  Hotel.  Chevy  Chase  Pavlkon.  Washington,  DC. 

Holklay  Inn.  Chevy  Chase.  MD. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306, 13.333. 13.337, 13.393- 
13.396, 13.837-13.844, 13.846-13.878, 13.892, 
13.893.  National  Institutes  of  Health.  HHS.) 

Dated:  September  13, 1991. 
Samuel  C  Rawlings. 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc.  91-22620  Filed  fr-18-91;  6:4$  am] 
MLUNO  coot  414»41-ll 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managament 

[AZ-040-09-43S1-021 

Call  for  Nominations  for  th«  San  Pedro 
Riparian  National  Conservation  Area 
Advlaory  Committee 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Call  for  nominations  for  the  San 
Pedro  Riparian  National  Conservation 
Area  Advisory  Committee. 

summary:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  fill  two 
positions  whose  terms  expire  this  year 
on  the  San  Pedro  Riparian  National 
Conservation  Area  Advisory 
Committee,  which  was  established 
pursuant  to  section  104  of  the  Arizona- 
Idaho  Conservation  Act  of  1988,  Public 
Law  100-696. 

DATES:  All  nominations  should  be 
received  by  October  16, 1991. 
ADDRESSES:  Bureau  of  Land 
Management,  Safford  District.  425  East 
Fourth  Street  Safford,  Arizona  85546. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  comprised  of  seven 
members.  Under  the  Committee's 
staggered-term  arrangement,  the  terms 
of  two  members  will  expire  on 
December  31. 1991.  The  current 


members  may  be  reappointed,  or  new 
members  may  be  appointed.  The  new 
terms  will  be  for  3  years,  ending 
December  31, 1994. 

Appointments  made  by  the  Secretary 
of  the  Interior  pursuant  to  this  call  will 
ensure  continued  representation  of 
specific  categories  of  interest  on  the 
Cominittee.  Nominees  for  one  of  the  two 
expiring  terms  must  be  persons  with 
recognized  backgrounds  in  Wildlife.  The 
other  committee  member  will  represent 
Cochise  County,  and  will  be  nominated 
by  the  Cochise  County  Board  of 
Supervisors. 

The  purpose  uf  the  Committee  is  to 
provide  injformed  advice  to  the  Bureau's 
Safford  District  Manager  on  the 
management  of  the  San  Pedro  Riparian 
National  Conservation  Area,  as  required 
by  section  103  of  the  Arizona-Idaho 
Conservation  Act  of  1988,  Public  Law 
10-«06. 
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Members  will  s  !rve  without  salary 
but  will  be  reimbi  reed  for  travel  and  per 
diem  expenses  at  current  rates  for 
government  empl(  lyees.  The  Committee 
normally  meets  al  least  twice  yearly 
Additional  meetir  gs  may  be  called  by 
the  Oistncl  Manai  ler  or  his  designee  in 
connection  with  s  >ecial  needs  for 
advice. 

Pereons  wishing  to  serve  on  the 
Committee  or  to  n  jminate  individuals  to 
serve  on  the  Comi  nittee  must  do  so  in 
writing.  Each  nom  ination  must  include 
the  name,  address ,  and  phone  number  of 
the  nominee,  alon  ;  with  biographical 
information  such  i  is  profession, 
experience,  and  r<  lated  interests. 
Nominations  for  t  le  Wildlife 
representative  she  uld  be  addressed  to 
Safford  District  M  onager  at  the  address 
below.  Nominations  for  the  Cochise 
County  representative  should  be  sent  to 
the  Cochise  CounKr  Board  of 
Supervisors,  P.O.  Box  225,  Bisbee. 
Arizona  85603.      | 
FOR  RNITNER  INFaRMATION  CONTACT: 

Diane  Drobka,  Pul  ilic  Affaire  Officer,  at 
the  address  above ,  or  phone  602-428- 
4040. 

Dated:  September  J9. 
Ray  Btady. 

District  Manager. 
|FR  Doc.  91-22588  Fi 

BHJJNG  COOC  4310-33-1 1 


,1991. 


ed  9-18-81:  &45  ami 


[CA-«50-01] 

South  Fork  Eel  Wild  and  Scenic  River, 
CA;  Environmental  Statement; 
AvailatMlity,  Etc. 


Departmi  nt  of  the  Interior. 
Management. 

ntent  to  prepare  a 
environmental 
or  the  South  Fork  Eel 
Plan  and  Elkhom 


agency: 

Bureau  of  Land 
action:  Notice  of 
supplemental  draf 
impact  statement 
River  Managemen 
Ridge  Timber  Sale, 


JMI 


summary:  The  Bui  eau  of  Land 
Management,  Ukiih  District's  Areata 
Resource  Area  iss  led  a  Draft 
Management  Plan  and  Environmental 
Impact  Statement  EIS)  for  the  South 
Fork  Eel  River  (BLKl-CA-ES-90-002- 
1793)  in  August  19W-  Public  comment  on 
the  Draft  EIS  plus  lew  information 
related  to  managei  nent  of  Northern 
Spotted  Owl  and  i  :s  Critical  Habitat  (as 
identified  by  the  q.S.  Fish  and  Wildlife 
Service)  have  indicted  the  need  to 
further  evaluate  effects  of  the  Proposed 
Action  in  relation  |o  the  wild  and  scenic 
river  values  (anadpmous  fisheries)  and 
the  harvest  of  timber  from  Elkhom 
Ridge.  Therefore,  ^e  Bureau  has 
determined  that  ficther  analysis  will  be 
completed  in  a  Su]  iplemental  Draft  EIS. 


DATES:  The  Supplemental  Draft  EIS  is 
scheduled  for  release  to  the  public  by 
December  20, 1991  with  a  45  day 
comment  period  to  follow 

FOR  FURTHER  INFORMATION  CONTACT 

Linda  Hansen,  Planning  and 
Environmental  Coordinator,  Bureau  of 
Land  Management,  Ukiah  District.  555 
Leshe  Street,  Ukiah,  CA  95482;  or  Lynda 
Roush,  Areata  Resource  Area  Manager, 
1125 16th  Street,  room  219,  Areata.  CA 
95521. 

SUPPLEMENTARY  INFORMATION:  Since  the 
release  of  the  Draft  Plan  and  EIS,  the 
Northern  Spotted  Owl  has  been  formally 
listed  as  a  Threatened  Species  under  the 
provisions  of  the  Federal  Endangered 
Species  Act.  In  addition,  the  U.S.  Fish 
and  Wildlife  Service  have  identified 
areas  of  Critical  Habitat  for  the 
Northern  Spotted  Owl  which  could 
affect  management  of  the  South  Fork  Eel 
River  watershed.  Public  comment  on  the 
Draft  EIS  suggested  that  further 
evaluation  of  the  effects  of  timber 
harvest  needed  to  be  completed  in  light 
of  the  formal  listing  for  the  Northern 
Spotted  Owl,  and  a  better  evaluation  of 
effects  to  the  outstandingly  remarkable 
value  (anadromous  fisheries)  of  the  wild 
and  scenic  South  Fork  Eel  River  needed 
to  be  completed. 

The  Areata  Resource  Area  has 
determined  that  further  analysis  will  be 
completed  in  a  Supplemental  Draft  EIS. 

Dated-  September  3, 1991. 
Alfred  W.  Wright. 
District  Manager.  Ukiah. 
iFR  Doc  9\-22:i25  Filed  9-18^:  8:45  am] 

MLLMQ  CODE  4310-«Mi 


(AZ-020-00-4320-12] 

PtKMntx/Lowrer  Qlla  Resource  Areas 
Grazing  Advisory  Board;  Meetings 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting — Phoenix/ 
Lower  Gila  Resource  Areas  Grazing 
Advisory  Board. 

summary:  The  Phoenix/Lower  Gila 
Resource  Areas  Grazing  Advisory  Board 
will  hold  a  meeting  on  Thureday, 
November  21. 1991.  The  meeting  will 
start  at  9  a.m.  in  the  Phoenix  District 
Office  Conference  Room.  2015  West 
Deer  Valley  Road.  Phoenix,  Arizona 
85027. 

The  agenda  for  the  meeting  will 
include: 

1.  Report  on  District  Boundary 
Changes 

2.  Update  of  the  Bureau's  Exchange 
Program 


3  Status  of  the  Bureau  s  Planning  and 
Environmental  Impact  Statements 

4.  Report  on  Range  Improvements  for 
FY  91  and  FY  92 

5.  Range  Policy  Update 

6.  Request  for  Advisory  Board 
Expenditures 

7.  Arrangements  for  Future  Meetings 
The  meeting  is  open  to  the  public. 

Anyone  wishing  to  make  oral  or  written 
statements  to  the  Board  is  requested  to 
do  so  through  the  office  of  the  District 
Manager,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027,  at  least  seven 
(7)  days  prior  to  the  meeting  date. 
Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  be  made  available 
for  public  inspection  and  reproduction 
(during  regular  business  houre)  within  30 
days  following  the  meeting. 

Dated:  September  12, 1991. 
Oiarles  R.  PhMt, 
Assistant  District  Manager. 
|FR  Doc.  91-22587  Filed  9-18-91;  8:45  aiD| 
■HJjNacooc  4rw-i>-ii 


{OR-0SO-4333-1Q;  GP1-3M] 

urwgoii;  nvwvRM  uwuici  Aavnory 
CouncilMeeting 

AGOICV:  U.S.  Department  of  Interior, 
Bureau  of  Land  Management  Prineville 
District,  Prineville.  Oregon. 

Notice  is  hereby  given  that  a  meeting 
of  the  Prineville  District  Advisory 
Council  will  be  held  on  October  22. 1901. 
The  meeting  will  begin  at  10  ajn.  in  the 
conference  room  of  the  Bureau  of  Land 
Management  Office  located  at  185  East 
Fourth  Street,  Prineville,  Oregon  97754. 
The  agenda  will  include:  (1)  An  update 
on  coordinated  resource  management 
planning  ongoing  in  the  district;  (2)  an 
update  on  the  district  wild  and  scenic 
rivere  program;  (3]  a  status  report  on  the 
district  land  exchange  program  and  (4) 
obtaining  recommendations  from  the 
council  on  BLM's  position  regarding  the 
issues  being  addressed  in  the  Draft 
Lower  Deschutes  River  Management 
Plan/Environmental  Impact  Statement. 

Dated:  September  11. 1991. 
James  L.  Hiarofk. 
District  Manager. 
[FR  Doc.  91-22588  Ffled  9-18-91;  8:41}  amj 

BtLLMQ  CODE  4110-33-M 


(AZ-040-01-432(Mttl 

Meeting  of  tt>e  Safford  DIstrtet 
Advisory  Council 

agency:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
43  CFR  part  1780.  that  a  meeting  of  the 
Safford  District  Advisory  Council  will 
be  held. 

DATES:  Thursday.  October  10. 1991. 10 

n.m. 

ADDRESSES:  BLM  Office.  425  E.  4th  St.. 
Safford.  Arizona  85546. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes  the 
following  items:  1.  Heritage  Program — 
Arizona  Game  and  Fish  Department.  2. 
AZCO  Mine  Proposal.  3.  Management 
Updates:  a.  Resource  Management  Plan; 
b.  Gila  Box  management  plan  and 
advisory  committee. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Board  between  1- 
2  p.m..  or  may  file  written  statements  for 
consideration  by  the  Council.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager  by  Tuesday. 
October  8, 1991.  Depending  upon  the 
number  of  people  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  considered. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  business  hours)  within  thirty  (30) 
days  following  the  meeting. 
FOR  FURTHER  INFORMATION:  Diane 
Drobka,  Public  Affairs  Officer,  Safford 
District.  425  E.  4th  St..  Safford.  AZ  85546. 
Telephone  (602J  428-4040. 

Dated:  September  9. 1901. 
Ray  Brady. 
District  Manager. 
|FR  Doc.  91-22590  Filed  9-18-91:  8.45  am] 

BIUJNQ  CODE  43ie-M-M 

[MT-920-91-41 11-11;  MTM  75437] 

Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  MTM  75437,  Carbon 
County.  Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16-2/3%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 


188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  September  11, 1991 
fiiiM  A.  Bailey, 
Chief.  Leasing  Unit 
|FR  Doc.  91-22589  Filed  9-18-91:  8:45  am] 

BNJJNQ  COOC  4310-OIHi 

[O-910-GP1-0429-41 11-15;  NIINII-7175S] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  l.ease 

Under  the  provisions  of  Public  Law 
97-451.  a  petition  for  reinstatement  of 
Oil  and  Gas  Lease  NMNM-71758. 
Chaves  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  June  1, 1991.  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  land.  The  lessee  has  agreed 
to  new  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre  and 
16%  percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e]  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  June  1. 1991, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

Dated:  September  11. 1991. 
Doloret  L  Vigil, 
Chief.  Adjudication  Section. 
[FR  Doc  91-22592  Filed  9-18-9t;  8:45  am] 

MLUNQ  COOC  4110-F»-« 


[CA-«4(M214-10;  CAS  30,  CAS  31,  CAS 
4986.  CAS  5302,  CAS  0S059S,  CAS  054*96, 
CAS  076606,  CAS  079877,  CALA  0153380, 
CARI 01956,  CACA  976.  CACA  1566,  CACA 
1729] 

Termination  of  Segregative  Effect, 
Opening  of  Lands;  Caiifomia 

AOCNCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


:  This  is  to  provide  notice  of 
the  termination  of  the  temporary 
segregative  effect  of  13  different 


proposed  withdrawals  and  openmg  of 
the  lands  to  the  operation  of  the  public 
land  laws  generally,  and  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing 
withdrawals,  withdrawal  applications, 
and  the  requirements  of  applicable  law 
on  approximately  149.100  acres  of 
National  Forest  System  Lands  and 
Public  Lands. 

When  Congress  passed  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976  (FLPMA)  (43  U.S.C. 
1714).  it  completely  changed  the 
requirements  by  which  Federal  agencies 
apply  for  withdrawals  of  land.  Prior  to 
that  time.  Federal  agencies  could  apply 
for  land  withdrawals  with  a  minimum  of 
documentation,  and  their  application 
segregated  the  lands  indefinitely,  even  if 
never  perfected.  In  FLPMA,  Congress 
provided  that  applications  segregate  for 
only  two  years,  during  which  time  the 
application  was  to  be  perfected 
according  to  the  criteria  of  FLPMA. 

Applications  for  withdrawal  which 
were  on  file  with  the  Department  of  the 
Interior  when  FLPMA  was  enacted, 
were  allowed  to  segregate  for  an 
additional  15  years,  during  which  the 
applicant  agencies  had  the  burden  of 
perfecting  the  applications.  Congress 
specified  the  segregation  on  these 
applications  would  terminate  within  15 
years.  October  20. 1991  will  be  the  final 
day  of  the  15-year  period.  The  following 
pre-FUMA  withdrawal  applications 
have  not  been  perfected  at  this  time, 
although  applicants  may  be  successful 
in  re-segregating  the  lands  by  Octot}er 
20. 

EFFECTIVE  DATE:  October  20, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Beck,  BLM  Caiifomia  Stale  Office, 
2800  Cottage  Way,  room  E-2845. 
Sacramento,  Caiifomia  95825.  (916)  976- 
4820. 

SUPPIEMENTARY  INFORMATION:  Pursuant 
to  section  204(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976  (43  U.S.C.  1714)  and  the 
regulations  in  43  CFR  2310.2-l(e)  the 
temporary  segregation  of  the  land, 
caused  by  applications  for  withdrawals, 
which  were  filed  prior  to  the  Act  of 
October  21, 1976,  shall  terminate  on 
October  20, 1991.  A  specific  description 
of  the  lands  currently  involved,  too 
lengthy  to  list  in  this  notice,  is  available 
in  the  following  listed  case  files  which 
are  located  in  the  Caiifomia  State 
Office. 

1.  With  one  exception.  Notices  of  the 
Proposed  Withdrawals  and  Reservation 
of  Lands  were  originally  pubhshed  in 
the  Federal  Register  as  follows: 


47486 


Federal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Noticeg 


(a)  CAS  3a  Bureau  of  Reclamation,  for 
the  construction,  dperation  and 
maintenance  of  the  planned  facilities  of 
the  Aubum-Folsom  South  Unit  of  the 
Central  Valley  Prqject.  31  FR  13248 
(October  13, 1966  (FR  Doc  66-11143)) 
containing  appronmateiy  2,602  actes  in 
Plaeer  County. 

(b)  CAS  31.  Burfau  of  Reclamation, 
for  the  construction,  operation  and 
maintenance  of  the  planned  facilities  of 
the  Aubum-Folsoin  South  Unit  of  the 
Central  Valley  Project.  31  FR  13608 
(October  21. 1966  (FR  Doc.  65-11481)) 


containing  appro: 
Placer  County. 

(c)  CAS  4986.  B 
for  the  constructi' 
maintenance  of  t 


lately  40  acres  in 


IMI 


au  of  Reclamation, 
.  operation,  and 
planned  facilities  of 
the  Auburn  Dam  ^nd  Reservoir,  Aubum- 
Folsom  South  Uni|,  American  River 
Division  of  the  Cehtral  Valley  Project.  37 
FR  9046  (May  4. 1^72  (FR  Doc  72-8768)) 
containing  approximately  573  acres  in 
Placer  County.      | 

(d)  CAS  5302,  Btreau  of  Reclamation, 
for  the  construction,  operation,  and 
maintenance  of  th^  Auburn  Dam  and 
Reservoir,  Auburn-Folsom  South  Unit, 
American  River  Division  and  Central 
Valley  Project.  37  FR  25419  (November 
30, 1972  (FR  Doc.  72-20530))  containing 
approximately  10  ^cres  in  Placer 
County.  I 

(e)  CAS  050595,  Forest  Service,  for 
protection  of  public  recreation  areas  in 
the  Tahoe  National  Forest.  27  FR  12004- 
12006  (December  5. 1962  (FR  Doc.  62- 
11996))  containinaapproximately  4.432 
acres  in  Nevada.^acer.  and  Sierra 
counties.  | 

(f)  CAS  054898,  Bureau  of 
Reclamation,  for  lianagement  of  the 
Trinity  River  Division,  Central  Valley 
Project.  24  FR  173  [(January  7, 1959  (FR 
Doc.  59-114))  containing  approximately 
195  acres  in  Shast^  and  Trinity  counties. 

(g)  CAS  076606.  Bureau  of 
Reclamation,  for  qonstruction,  operation, 
and  maintenance  pf  the  Sly  Park  Unit, 
American  River  Division  of  the  Central 
Valley  Project.  28  FR  10430  (September 
28, 1963  (FR  Doc  ^3-10233))  containing 
approximately  lOQ  acres  in  £1  Dorado 
County. 

(h)  CAS  079877.lBureau  of 
Reclamation,  for  tne  plaimed  facilities  of 
the  Aubum-Folsoti  South  Unit  of  the 
Central  Valley  Project  and  for  plaimed 
supplemental  recreational  and  fish  and 
wildlife  purpo8es.,30  FR  13747-13748 
(October  28. 1965  IFR  Doc.  65-11539)) 
containing  appro»mately  5.297  acres  in 
Placer  County.      I 

(i)  CALA  01533W.  Bureau  of 
Reclamation,  for  right-of-way  for  canals, 
dikes,  distribution  systems,  settling 
basins  and  for  sartd,  gravel  and  clay 
deposits  for  use  ir  connection  with  the 


Coachella  Division  of  the  All-American 
Canal  System.  22  FR  9302  (November  21. 
1957  (FR  Doc.  57-9629))  containing 
approximately  640  acres  in  Riverside 
Couaty. 

(i)  CACA  978,  Department  of  the 
Navy,  for  the  Chocolate  Mountain 
Aerial  Gunnery  Range.  40  FR  29737- 
29738  (July  15. 1975  (FR  Doc  75-18248)) 
containing  approximately  132,928  acres 
in  Imperial  County. 

(k)  CACA  1568,  Forest  Service,  for 
campground,  picnic  and  recreation 
facilities  within  the  Tahoe  National 
Forest.  39  FR  13566  (April  15, 1974  (FR 
Doc.  74-8612))  containing  approximately 
60  acres  in  Sierra  County. 

(1)  CACA  1729.  Bureau  of 
Reclamation,  for  location  of  a  reservoir 
and  related  facilities  to  be  built  as  a  part 
of  the  federally  constructed  El  Dorado 
Irrigation  District  distribution  system.  39 
FR  40178  (November  14, 1974  (FR  74- 
26685))  containing  approximately  22.5 
acres  in  Placer  County. 

(m)  CARI 1958,  Bureau  of 
Reclamation,  for  the  Santa  Margarita 
Project.  This  proposed  withdrawal  was 
not  published  in  the  Federal  Register; 
however,  the  lands  were  segregated 
upon  the  filing  of  the  application  for 
withdrawal  on  December  18, 1968 
containing  approximately  2,200  acres  in 
Riverside  and  San  Diego  counties. 

The  areas  currently  withdrawn 
aggregate  approximately  149,100  acres 
of  National  Forest  System  lands  and 
public  lands. 

2.  At  10  a.m.  on  October  20. 1991.  the 
lands  described  in  the  case  records 
listed  in  paragraph  1  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  and  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  withdrawals, 
and  the  requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Since  the  lands  covered  under  these 
proposed  withdrawals  are  still  being 
considered  for  withdrawal  by  the 
applying  agency,  new  applications  and 
further  segregation  may  encimiber  these 
lands  prior  to  the  effective  date  of  this 
notice.  Therefore,  all  locators  are 


responsible  for  ensuring  that  the  lands 
opened  under  this  notice  are  free  of 
other  existing  withdrawals  or 
withdrawal  applications  and  that  the 
requirements  of  appUeable  law  are  met 

Dated:  September  13, 1991. 
Naacy ).  Alax, 
Chief,  Lands  Section. 
[FR  Doc  91-22See  Piled  9-18-91: 6:46  am| 

MLUNO  CODE  4310-40-11 


IMT-«30-4212-t3;  MTM  741311 

Notic«  Of  Convtyance  and  Order 
Providing  for  Opening  of  Public  Land 
In  Powati  and  Lewis  and  Clark 
Counties,  Montana 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  order  will  open  lands 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C 
1701  et  seq  (FLPMA),  to  the  operation  of 
the  public  land  laws.  The  land  that  was 
acquired  in  the  exchange  provides 
additional  recreational  access,  river 
access  and  acquisition  of  bald  eagle 
habitat.  The  land  has  high  recreation 
value  and  valuable  wildlife  habitat.  The 
public  interest  was  well  served  through 
completion  of  this  exchange. 

EFFECT1VC  DATE  November  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando.  BLM  Montana  State 
Office,  P.O.  Box  36800.  Billings.  Montana 
59107,  406-255-2935. 

SUPPLEMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  pursuant  to  section 
206  of  FLPMA,  the  following  described 
lands  were  transferred  to  Champion 
International  Corporation: 

Principal  Meridiaii,  MonUna 

T.  14  N..  R.  12  W.. 

Sec.  18,  loU  1,  3. 4.  SWt<J^V4.  SEMSWV^, 
SV4SEV4.  NEV4SEy4. 
T.  14  N.,  R.  13  W., 

Sec  14.  EWNEV4.  EV^SW^.  SB)4. 
T.  13  N.,  R.  14  W.. 

Sec  2.  lot  1.  SE^NEVi. 
T.  11  N..  R.  15  W. 

Sec  18.  lot.  4. 
T.  12  N..  R.  15  W.. 

Sec  26.  NBV4.  NKNWV4.  NEMSEV*. 
T.  12  N.,  R.  18  W., 

Sec  3.  lots  13. 14.  NEV4SEW; 

Sec  4.  lot  12.  SW  ^,  W  )^SE V^ 

Sec  14.  SVkNEVt.  E^SEM. 

Aggregating  1,562.79  acres. 

2.  In  exchange  for  the  above  selected 
land,  the  United  States  acquired  the 
following  described  surface  estate  from 
Champion  International  Corporation: 
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Principal  Meridian,  MoBlMa 

T.  t4  N^  R.  0  W, 

Sec  19.  lots  4.  SEMSWM.  S%SE>4: 

Sec.29.NWM. 
T.nN..R.10W, 

Sec.  21,  NWy4SWy4.  SV4SV4: 

Sec  23.  WV^: 

Sec  27.  all. 
T.  14  N..  R.  1?  W.. 

Sec29,  NV4. 

Aggregating  1.800.17  acres,  more  or  less. 

3.  The  values  of  the  Federal  public 
land  and  the  private  land  were 
appraised  at  Sl.005,000  each,  and  no 
cash  equalization  payment  was 
required. 

4.  At  9  ajn.  on  November  13,  iggi.  the 
lands  described  in  paragraph  2  above 
that  were  conveyed  to  the  United  States 
will  be  opened  only  to  the  operation  of 
the  pubUc  land  laws  generally,  subject 
to  valid  existing  rights  and  the 
requirements  ofapplicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  November  13, 1991,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

Dated:  September  9, 1991. 
John  A.  Kwiatkowski. 

Deputy  State  Director;  Division  of  Lands  and 
Renewable  Resources. 
[FR  Doc.  91-22591  Filed  9-18-91;  8:45  am] 
HLUNa  CODE  aia-oiMi 


[0R-06ft-4212-14;  QPI-3M) 

Realty  Action:  Deschutes  County,  OR 

aocncy:  U.S.  Department  of  Interior, 
Bureau  of  Land  Management,  Prineville 
District,  Prineville,  Oregon. 
ACTION:  Noncompetitive  Sale  of  Public 
Lands  in  Deschutes  County,  Oregon. 

summary:  The  following  land  has  been 
found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750, 43  U.S.C  1713)  at  fair  market 
value.  The  land  will  be  offered  for  sale 
sixty  days  after  the  date  of  this  notice. 

Wilkmstte  Meridian 
T.  22  S.,  R.  10  E. 
BRENEMAN 
Section  27.  Lot  2.  containhig  2.26  acres 

(OR-475ee) 

LEBEAU 
Section  34,  Lot  1.  containing  2J02  acres 
(OR-475e7) 
T.  23  S..  R.  10  E. 
WORDEN 
Section  S.  Lot  7.  containing  1.06  acres  (OR- 
47560) 
MILTENBERGER 
Section  5.  Lot  9.  containing  .16  acres  (OR- 
47568) 
T.  15S..R.  12E. 
PAKTEKOEK 


Section  4,  Lot  6,  containing  .15  acres  (OR- 
47565) 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whidiever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  resolve  unintentional  trespass  by 
the  adjacent  landowner.  All  costs 
incurred  by  BLM,  including  the 
Cadastral  Survey,  are  subject  to 
reimbursement  by  the  buyers.  No 
significant  resource  values  will  be 
affected  by  this  proposal.  The  sale  is 
consistent  with  the  intent  of  the 
Resource  Management  Han. 

The  mineral  interests  being  offered  for 
conveyance  have  minimal  value  and  are 
being  considered  for  transfer  in 
accordance  with  section  209  of  the 
Federal  Land  Policy  and  Management 
Act.  The  purchaser  must  submit  a  $50.00 
filing  fee  for  the  transfer  upon  request 
from  BLM.  The  patent,  when  issued, 
would  be  subject  to  valid  and  existing 
rights. 

Detailed  information  concerning  this 
action  is  available  at  the  Prineville 
District  Office.  BLM,  185  E.  Fourth 
Street  Prineville,  Oregon  97754. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  at  the  above  address.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  September  la  1981. 
Caioiyn  K.  Choata, 

Acting  District  Manager. 

[FR  Doc  91-22527  Filed  9-18-91: 8:45  am) 

MLLMO  COOE  4rM-«MI 


[WY-03(M)1-4212-13;  WVW-1174S1) 
Realty  Action;  Exchange;  WY 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action, 

proposed  exchange  of  public  lands  in 

Fremont  County  for  private  lands  in 

Fremont  County. 

summary:  The  following  public  surface 
estate  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C 
1716: 

Sixth  Principal  Meridian 

T.  33  N.,  R.  101  W.. 
Sec  21,  NEV*NE%.  NEV4SE%.     - 


The  above  aggregates  80  acres. 

Final  determination  of  suitability  for 
disposal  will  be  made  through  the 
Environmental  Assessment  process 
pursuant  to  the  National  Environmental 
Policy  Act  of  1960,  as  amended. 

In  exchange  for  these  lands,  the 
United  States  proposes  to  acquire  the 
following  private  surface  estate  from 
Roy  J.  Steers: 

Sixth  Principal  Meridian 

T.  33  N..  R.  101  W.. 

Sec  17.  SEViNW«i.  NEWiSWW. 
The  above  aggregates  80  acres. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jack  Kelly,  Area  Manager,  Lander 
Resource  Area,  125  Sunflower,  P.O.  Box 
589,  Lander,  Wyoming  8252a  (307)  332- 
7822). 

SUPPLEMENTARY  WTORMATION:  The  BLM 

proposes  to  exchange  public  land  with 
Roy  Steers  in  order  to  acquire  a  key 
inholding  within  an  area  that  is 
important  big  game  habitat  and  which 
provides  important  recreational  values 
in  the  form  of  big  game  hunting.  The  80 
acres  proposed  for  acquisition  is  located 
within  a  larger  block  of  public  and 
private  land  which  is  managed  to 
provide  wildlife  habitat  and  recreation 
through  hunting  during  the  big  game 
seasons.  The  Wyoming  Game  and  Fish 
Department  has  acquired  an  easement 
agreement  on  approximately  2000  acres 
of  private  land  which,  in  combination 
with  public  land,  surroiuids  the  80  acres 
of  private  land  proposed  for  acquisition. 
That  easement  agreement  resulted  in 
reservation  of  the  forage  for  elk  and 
other  big  game  animals,  and  opened  the 
private  lands  to  the  public  during  the 
hunting  seasons.  The  proposed 
exchange  would  result  in  the  acquisition 
of  the  80  acre  inholding  by  the  BLM. 

The  public  lands  proposed  for 
disposal  in  the  exchange  are  an  isolated 
40  acre  tract  and  a  40  acre  tract  on  the 
edge  of  blocked  public  land. 

The  exchange  involves  equal  market 
values  as  well  as  equal  acreage.  The 
publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
described  above  from  settlement,  sale, 
location,  and  entry  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  for  a  period  of 
2  years  from  the  date  of  Rrst  publication. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
in  accordance  with  the  Act  of  August  30, 
1890, 43  U.S.C.  945. 


47488 


JMI 


Federal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Notices 


2.  The  reservation  of  all  leasable 
minerals  along  with  the  right  of  ingress 
and  egress  for  exp  loration  and 
development. 

3.  Existing  righti  i  of  record. 

4.  United  States  Road  Right-of-Way 
Reservation  WYV  -123017. 

This  exchange  ii  i  consistent  with 
Bureau  of  Land  Mfinagement  policies 
and  planning.  Theipublic  interest  will  be 
served  by  complef  on  of  this  exchange. 

For  a  period  of  fcrty-five  (45)  days 
from  the  date  of  fibt  publication  of  this 
notice,  interested j)arties  may  submit 
comments  to  the  Bureau  of  Land 
Management.  Are  i  Manager.  Lander 
Resource  Area  Office,  P.O.  Box  589. 
;  82520.  Any  adverse 
I  evaluated  by  the  State 
sustain,  vacate,  or 


Lander.  Wyoming 
comments  will  be 
Director  who  may 


modify  this  propoi  ed  realty  action.  In 
the  absence  of  an] '  objections,  this 
proposed  realty  at  tion  will  become 
final. 

Dated:  September^.  1991. 
Jack  KeUy. 
Area  Manager. 
[FR  Doc.  91-22518  Fied  9-18-91:  8:45  ani| 

BIUJNQ  CODE  4310-23-4 1 


Fish  and  WildlHe  Service 
Receipt  of  Applicitions  for  Permit 


The  following 
for  a  permit  to  conduct 
with  endangered 
provided  pursuani 
Endangered  Speci ; 
amended  (16  U.S 

PRT-759741 


applicants  have  applied 
certain  activities 
^ecies.  This  notice  is 
to  Section  10(c)  of  the 
s  Act  of  1973.  as 
1531.  et  seq.y. 


Applicant:  Universit  / 
of  Zoology,  Ann  f^bor, 


The  applicant 
import  one  specin^n 
iguana  [Cyclura  p, 
Anegada  Island 
Virgin  Islands  tree 
monensis  grant/) 
Island  from  Fred 
British  Virgin  Islajids, 
into  the  collection  of 
Zoology.  Specimens 
available  for  sciei  tific 


PRT-760122 

Applicant:  James  G. 
MA 


of  Michigan,  Museum 
MI  48109 


requests  a  permit  to 
of  Anegada  ground 
nguis)  salvaged  on 
one  specimen  of 
boa  [Epicrates 
Ivaged  on  Tortola 
raus,  St.  Thomas, 
for  accessioning 
the  Museum  of 
will  be  made 
research. 


and  I 


sal 


Whitehead  Rehoboth, 


The  applicant  n  iquests  a  permit  to 

purchase  in  interstate  commerce  a  pair 

of  captive-hatche^  Hawaiian  (  =  nene] 


geese  [Nesochen 


sandvicensis]  froi  i  Charles  Nugent. 
Kimbolton,  Ohio  f  sr  the  purpose  of 
captive  propagatiim. 


^Branta) 


PRT-76160e 

Applicant:  Roger  Williams  Parlt  Zoo. 
Providence,  RI 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a  pair 
of  captive-hatched  Darwin's  rheas 
[Pterocnemia  pennata)  from 
International  Animal  Exchange, 
Femdale,  MI  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 

PRT-761611 

Applicant  Reid  Park  Zoo.  Tucson.  AZ 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a  pair 
of  captive-hatched  Darwin's  rheas 
(Pterocnemia  pennata]  from 
International  Animal  Exchange, 
Femdale,  MI  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 

PRT-697830 

Applicant:  U.S.  Fish  and  Wildlife  Service, 
Regional  Director,  Region  3 

The  applicant  requests  amendment  to 
their  current  permit  to  include  take  of 
the  winged  mapleleaf  mussel 
[Quandrula  fragosa],  Mitchell's  satyr 
butterfly  (Neonympha  mitcheUii 
mitchellif]  and  Leedy's  roseroot  (Sedum 
integrifolium  leedyi)  for  the  purposes  of 
scientific  research  and  enhancement  of 
propagation  or  survival  of  the  species  in 
accordance  with  recovery  documents  or 
other  Service  work. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104): 
FAX:  (703/358-2281). 

Dated:  September  13. 1991. 

Maggie  Tieger, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

(FR  Doc.  91-22534  Filed  9-18-91:  a45  am] 

BUJJNOCOOC  4310-S5-M 


Intent  to  Prepare  an  Environmental 
impact  Statement  and  a  Plan  to  Direct 
All  Natural  Resource  and  Public  Use 
Management  Activities  on  ttie  Hart 
Mountain  National  Antelope  Refuge, 
Lake  County,  Oregon 

agency:  U.S.  Department  of  the  Interior, 

Fish  and  Wildlife  Service. 

ACTTOw:  Notice. 

summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  for  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
and  a  plan  to  direct  all  natural  resource 
and  public  use  management  activities  on 
the  Hart  Mountain  National  Antelope 
Refuge.  Lake  County.  Oregon.  The 
public  is  invited  to  comment  on  the 
scope  and  content  of  the  EIS.  This  notice 
is  being  furnished  pursuant  to  the 
National  Environmental  Policy  Act's 
(NEPA)  Regulations  (40  CFR  1501.7)  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS. 

DATES:  Written  comments  should  be 
received  by  October  21. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to:  Refuge  Manager  Hart 
Mountain  National  Wildlife  Refuge;  P.O. 
Box  111;  Lakeview,  OR  97830. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Smith;  Assistant  Refuge 
Manager  Sheldon-Hart  Mountain 
National  Wildlife  Refuge  Complex;  P.O. 
Box  111;  Lakeview,  OR  97630. 
Telephone:  (503)  947-3315. 

SUPPLEMENTARY  INFORMATION:  The 

Service  proposes  to  examine 
alternatives  for  the  management  of  fish 
and  wildlife  habitats  and  public  use 
activities  on  the  Hart  Mountain  National 
Antelope  Refuge.  The  purpose  of  this 
EIS  is  to  analyze  the  refuge  resources 
and.  in  full  awareness  of  public 
viewpoints,  to  recommend  a  course  of 
action  to  best  guide  the  management  of 
these  resources  in  the  future  to  benefit 
fish  and  wildlife.  The  EIS  will  provide 
decision-makers  with  a  comprehensive 
analysis  of  alternative  actions  that  vtrill 
result  in  an  integrated  management 
plan. 

The  EIS  also  will  include  a 
determination  of  the  compatibility  of  the 
alternative  actions  with  the  purposes  for 
which  the  refuge  was  established  and 
acquired,  the  goals  of  the  National 
Wildlife  Refuge  System,  and  the  refuge 
goals  and  objectives.  As  required  by  the 
National  Wildlife  Refuge  Administration 
Act  of  1966  as  amended  (16  U.S.C.  668dd 
et  seq.),  any  use  of  a  national  wildlife 
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refuge  muat  be  compatible  with  the 
primary  purposes  for  which  the  refuge 
was  established.  Hart  Mountain  Refuge 
was  established  by  executive  order  in 
1936  "*  *  *  as  a  range  and  breeding 
ground  for  antelope  and  other  species  of 
wildlife*  *  *."  Additional  lands  later 
were  purchased  "*  *  *  for  use  as  an 
inviolate  sanctuary,  or  for  any  other 
management  purpose,  for  migratory 
birds." 

The  purpose  of  and  the  need  for 
action  is  that  current  management  plans 
are  outdated  and  fragmented  and 
current  economic  and  public  uses 
occurring  on  the  refuge  have  not 
undergone  normal  compatibility 
determination.  Until  now,  management 
has  been  guided  by  the  Service's  Refuge 
Manual,  a  resource  plan  prepared  with 
assistance  from  the  U.S.  Soil 
Conservation  Service  in  1969.  and 
individual  management  plans  for 
activities  such  as  hunting,  fire,  and  law 
enforcement.  The  need  for  an  integrated 
and  comprehensive  management  plan 
has  been  recognized  for  many  years.  In 
addition,  a  national  survey  of  secondary 
uses  on  national  wildlife  refuges  in  1990 
indicated  that  some  economic  and 
public  uses  occurring  on  Hart  Mountain 
Refuge  are  "harmful" — that  is,  they 
adversely  affect  the  ability  of  the  refuge 
manager  to  conserve  or  manage  in 
accordance  with  the  refuge  goals  and 
objectives.  These  uses  need  to  be 
modified  or  eliminated  if  they  cannot  be 
made  harmless,  and  all  permitted  uses 
need  to  undergo  formal  compatibility 
determination. 

The  EIS  will  address  a  range  of 
alternatives  for  future  management  of 
fish  and  wildlife  and  public  use  on  the 
Hart  Mountain  Refuge.  Alternatives  will 
be  examined  for  their  potential  benefits 
and  impacts  to  the  various  fish  and 
wildlife  resources  present  on  the  refuge, 
the  surrounding  environment,  and  public 
use  of  the  refuge.  Potential  social  and  ' 
economic  impacts  also  will  be  analyzed. 

The  Service  urges  all  interested 
parties  to  provide  comments  regarding 
the  scope  of  this  EIS,  the  alternatives  to 
be  developed,  and  the  potential 
significant  environmental  impacts  which 
many  occur  from  implementation  of 
alternative  actions.  Persons  who  have 
previously  commented  during  scoping  of 
this  proposed  management  plan,  which 
was  initiated  in  December  1990,  need 
not  resubmit  their  comments.  All 
comments  currently  in  the  project  file 
will  be  used  in  development  of  this  EIS. 
The  ideas  and  concerns  of  Interested 
parties  may  be  expressed  in  writing  to 
the  address  listed  above.  Written 
comments  must  be  received  by  the 
Service  by  October  21, 1991. 


The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA  (42 
U.S.C.  4371  et  seq),  NEPA  Regulations 
(40  CFR  Pari  1500,  et  seq.],  other 
appropriate  Federal  regulations,  and 
Service  procedures  for  compliance  with 
those  regulations. 

It  is  estimated  that  a  Draft  EIS  will  be 
made  available  for  public  review  and 
comment  during  November  1992. 

Dated:  August  23, 19S1. 
Marvin  L.  PleiMit, 

Regional  Director,  Fish  and  Wildlife  Service. 
|FR  Doc  91-22S8S  Filed  »-ia-01;  S:45  am) 
MLUNe  COM  43W-H-H 


Minerals  Managament  Sarvica  ShaH 

Ravlsad  Outer  Continental  Staff 
Official  Protraction  Diagrams 

AQENCV:  Minerals  Management  Service. 
Interior. 

action:  Publication  of  Revised  Outer 
Continental  Shelf  Official  Protraction 
Diagrams. 

SliMMARY:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  OCS  Official  Protraction 
Diagram,  last  revised  on  the  date 
indicated,  is  on  file  and  available  for 
information  only,  in  the  Gulf  of  Mexico 
OCS  Regional  Office,  New  Orleans, 
Louisiana.  In  accordance  with  title  43, 
Code  of  Federal  Regulations,  these 
Official  Protraction  Diagrams  are  the 
basic  record  for  the  description  of 
mineral  and  oil  and  gas  lease  sales  in 
the  geographic  areas  they  represent. 

Revised  Maps  > 


Dated:  September  12. 1881. 
J.  Rogm  Peefcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
(FR  Doc  91-22S97  Filed  9-18-01: 8:4S  am| 


OMCription 

date 

Port  Isabel.  NG  14-6 

June  19. 1991 

■  Changes  Include  minor  coordinate  adjuetments 
to  Blocks  989  and  990  at  ttie  Interaections  of  the 
Federal/State  and  8(g)  txxwxlahes  with  the  United 
States — Mexico  Prooliilonal  Maritime  Boundary. 

ADDRESSes:  Copies  of  these  Official 
Protraction  Diagrams  may  be  purchased 
for  $2.00  each  from  Public  Information 
Unit  (MS-5034),  Minerals  Management 
Service.  Gulf  of  Mexico  OCS  Regional 
Office,  1201  Ehnwood  Park  Boulevard. 
New  Orleans.  Louisiana  70123-2394 
(504)  736-2519.  Map  sets  are  available 
on  microfiche  for  $5.00  per  set. 

Technical  comments  or  questions 

pertaining  to  these  maps  should  be 
directed  to  Office  of  Leasing  and 
Environment.  Supervisor.  Sales  and 
Support  Unit  (504)  736-2768. 


National  Parte  Sarvica 

Steering  Coiiuiilttaa  for  tha 
"Protecting  Our  National  Parfts" 
Symposium;  Maating 

AQCMCV:  National  Park  Service,  interior. 

ACTKNC  Notice  of  public  meeting  at  the 
"Protecting  Our  National  Parks" 
Symposium  in  Vail,  CO:  and 
Opportunity  for  Public  Comment  on 
Symposium  Recommendations. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C  appendix  (1988),  that  a 
public  meeting  will  be  held  by  the 
Steering  Committee  for  the  "Protecting 
Our  National  Parks"  Symposium  (also 
now  commonly  entitled,  "Our  National 
Parks:  Challenges  and  Strategies  for  the 
21st  Century").  The  public  meeting  will 
be  the  Closing  General  Session  of  the 
Symposium,  to  be  held  at  3  p.m. 
Thursday,  October  10, 1991  in  the  Grand 
Ballroom  of  the  Marriott  Mark  Resort. 
715  Lions  Head  Circle,  Vail,  Colorado. 

By  notice  in  the  Federal  Register  of 
January  3, 1991.  the  Symposium  Steering 
Committee  was  established  as  an 
advisory  committee  to  advise  the 
Director  of  the  National  Park  Service. 
Acting  under  its  charter,  the  Steering 
Committee  has  planned  the  symposium, 
which  is  a  cooperative  undertaking 
among  the  National  Park  Service  and 
several. other  entities  to  focus  on 
National  Park  System  issues  and 
opportunities  for  improved  park 
stewardship.  At  a  March  13, 1991  public 
meeting  in  San  Francisco,  the  Steering    • 
Committee  established  four  Working 
Groups  to  assemble  information  on 
specific  issues  and  to  preside  over 
discussion  of  the  issues  at  the 
Symposium,  which  is  scheduled  for 
October  7-10, 1991  in  Vail.  The  March  13 
meeting  defined  and  structured  the 
issues  that  would  be  explored  at  the 
Symposium,  and  accepted  public  inputs 
on  them.  The  four  Working  Groups  have 
since  produced  issue  papers  with 
preliminary  recommendations  to  the 
Steering  Committee,  which  will  be 
deliberated  by  the  approximately  600 
attendees  at  the  Symposium.  After  that 
deliberation,  amended  but  still 
preliminary  Working  Group 
recommendations  will  be  presented  at 
the  Closing  General  Sessioa  The 
general  public  is  invited  to  attend  the 
Closing  General  Session  to  hear  the 
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National  Park  Ser 
Committee  hereby  | 
comment  on  the  fir 
recommendations,  j 
available  for  publiij 
approximately  Nov 
December  13, 1991. 


preliminary  recom»iendations  of  the 
Working  Groups  Tihose  in  attendance 
may  have  the  opportunity  to  comment 
orally  on  the  recommendations  The 
Chairman  of  the  session  will  limit  oral 
comments  so  as  to  allow  the  completion 
of  the  session  5  p.m.  (2  hours). 

After  the  sympo!  ium,  the  Working 
Groups  will  put  the  ir  recommendations 
in  final  form  and  submit  them  to  the 
Steering  Committee,  which  is  to 
consider  the  recomtnendations  in 
preparing  its  reporl  to  the  Director  of  the 
\ce.  The  Steering 
solicits  public 
i\  Working  Group 
trhich  will  be 
I  review  from 
;mber  18  to 
I  Comments  on  the 
Final  Working  Groijp  recommendations 
will  be  due  by  December  13. 1991  to  the 
Steering  Committei  i  Chairman.  Mr. 
William  ).  Briggle.  I  )eputy  Regional 
Director.  Pacific  N(  rthwest  Region. 
National  Park  Serv  ce.  83  South  King 
Street,  suite  212,  Se  attle,  Washington 
98104. 

Anyone  who  wil  not  be  attending  the 
symposium  but  wh  >  wishes  to  receive 
the  final  Working  ( ^roup 
recommendations  f  or  review,  should 
submit  a  request  to  Mr.  Briggle  at  the 
address  indicated  t  bove,  no  later  than 
November  1, 1991. '  'here  will  be  a 
signup  sheet  at  the  symposium  for 
attendees  who  wis  i  to  receive  and 
review  the  final  Working  Group 
recommendations. 

After  the  receipt  of  all  comments, 
which  are  due  Deci  mber  13,  the  Steering 
Committee  will  hoi  1  a  meeting  to  review 
the  Working  Group  recommendations 
and  the  public  com  nents  and  to 
formulate  its  reporl  to  the  Director.  The 
meeting  will  be  hel  i  in  conformance 
with  the  provisions  of  the  Federal 
Advisory  Committf  e  Act.  including  an 
opportunity  for  an>  additional  public 
comments.  Separat ;  public  notice  of  that 
meeting  will  be  put  lished  in  the  Federal 
Register  at  a  later  c  ate. 
Herbert  S.  Cables,  fr^ 
Deputy  Director. 
IFR  Doc.  91-22567  Fil  d  9-18-91;  8:45  am) 
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Office  of  Surface  jMining  Reclamation 
and  Enforcement 


r" 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 


The  proposal  for 
information  listed 
submitted  to  the 


the  collection  of 
elow  has  been 
Opice  of  Management 


JMI 


and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S  C.  chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0039), 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plan — 30 
CFR  part  784. 

OMB  Number  1092-0039. 

Abstract:  Sections  507(b),  508(a)  and 
516(b)  of  Public  Law  95-87  require 
underground  mine  permit  applicants  to 
provide  a  description  of  each  existing 
structure  proposed  to  be  used  in  the 
mining  and  reclamation  operation  and  a 
compliance  plan  for  structures  proposed 
to  be  modified  or  constructed  for  use  in 
the  operation.  This  information  is  used 
by  the  regulatory  authority  in 
determining  if  the  applicant  can  comply 
with  the  applicable  performance  and 
environmental  standards. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Underground  Coal  Mining  Operators. 

Estimated  Completion  Time:  24  hours. 

Annual  Responses:  3.017. 

Annual  Burden  Hours:  71.760. 

Bureau  clearance  officer:  Richard  L 
Wolfe  (202)  343-5143. 

Dated:  August  9, 1991. 
John  P.  Mosesso, 

Chief,  Division  of  Technical  Services. 
(FR  Doc.  91-22579  Filed  9-18-91;  8.45  am] 
BIUJNQ  CODE  4310-OS-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-336;  Sul>-No.  2X] 

Indiana  Hi-Rail  Corp.— Discontinuance 
Exemption — in  Perry  and  Spencer 
Counties,  IN 

(Docket  No.  AB-290;  Sub-No.  116X1 

Norfolk  Southern  Railway  Co.— 
Abandonment  Exemption — in  Perry 
and  Spencer  Counties,  IN 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 


49  U  S.C  10903-10904,  discontinuance  of 
service  by  Indiana  Hi  Rail  Corporation 
and  an  abandonment  by  Norfolk 
Southern  Railway  Company  involving  a 
19.8-mile  rail  line  in  Perry  and  Spencer 
Counties.  IN.  between  mileposts  at 
Cannelton  and  near  Santa  Claus,  subject 
to  environmental  and  standard  labor 
protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
4, 1991.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  September  30, 1991.  petitions  to  stay 
must  be  filed  by  September  24. 1991  and 
petitions  for  reconsideration  must  be 
filed  by  September  30. 1991.  Requests  for 
a  public  use  condition  must  be  filed  by 
September  30. 1991. 

addresses:  Send  pleadings  referring  to 
Docket  Nos.  AB-336  (Sub-No.  2X)  and 
AB-290  (Sub-No.  116X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 

and 

(2)  Petitioners'  representatives:  Keith  G. 
O'Brien,  Rea.  Cross  &  Auchincloss, 
1920  N  Street.  NW  #420.  Washington. 
DC  20036, 

and 
Robert  J.  Cooney,  Norfolk  Southern 
Corporation.  Three  Commercial  Place. 
Norfolk.  VA  23510-2191. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone  (202) 
289-4357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721. 

Decided:  September  12, 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  |r„ 
Secretary. 

[FR  Doc  91-22599  Filed  9-18-91:  8:45  am] 
MLUNOCOOE  703S-ei-M 


■  See  Exemptjof  Rail  Abandonment— Offers  of 
Finan.  Assist.  4  l.CC.2d  IM  (1987). 
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DEPARTMENT  OF  JUSTICE 

AHtod  Corp.,  tt  aL;  Lodging  of  Conaorrt 
Decra* 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7,  and 
pursuant  to  section  122(d)(2)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  88  amended  ("CERCLA"). 
42  U.S.C  9622(d)(2).  notice  is  hereby 
given  that  the  final  proposed  Consent 
Decree  in  United  States  v.  Allied 
Corporation,  et  aL,  C-83-5898  FMS  and 
C-83-5896  FMS,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  California  on 
September  3, 1991.  These  actions  were 
brought  by  the  United  States 
Department  of  the  Navy  pursuant  to 
secUon  107  of  CERCLA,  42  U.S.C.  9607. 

Under  the  proposed  Consent  Decree, 
the  United  States  Department  of  the  . 
Navy  agrees  to  pay  $500,000  to  the 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  ("ATSF")  and  related 
corporations  to  resolve  ATSFs  claims 
against  the  United  States  for 
environmental  response  actions  taken 
and  to  be  undertaken  along  a  railroad 
right-of-way  which  transects  the  United 
States  Naval  Weapons  Station. 
Concord,  California  ("NWS").  ATSF 
agrees  to  perform  environmental 
response  actions  on  the  right-of-way. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decrees  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of 
the  Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th  and 
Pennsylvania  Ave.,  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  Allied  Corporation,  et 
al.,  D.J.  Ref.  90-11-3-26. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  450  Golden  Gate  Ave., 
room  10605,  San  Francisco,  California 
94102.  A  copy  of  the  proposed  Consent 
Decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Washington,  DC 
20004  (202-347-2072). 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004.  Any 
request  for  a  copy  of  the  proposed 
Consent  Decree  should  be  accompanied 
by  a  check  in  the  amount  or  $7.75  for 


copying  costs  ($0.25  per  page)  payable 
to  "Consent  Decree  Library". 
B«rry  M.  HartnMB, 

A  rting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  91-22S14  Hied  0-18-91: 8:45  am) 
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Lanox,  Inc^  at  aL;  Lodging  of  Conaant 
Dacraa 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  30, 1991,  a 
proposed  Consent  Decree  in  United 
States  V.  Lenox,  Incorporated,  et  al.,  No. 
90-CV-3866,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey.  The  complaint  in  this 
action,  filed  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq., 
seeks  to  compel  the  potentially 
responsible  parties  at  the  Site,  Lenox, 
Incorporated  ("Lenox")  and  Galloway 
Township  (the  'Township"),  to  perform 
the  remedial  activities  selected  by  the 
Environmental  Protection  Agency 
("EPA")  in  its  Record  of  Decision  dated 
September  27. 1990  and  to  recover  costs 
incurred  by  EPA  at  the  Mannheim 
Avenue  Dump  Superfund  Site  ("Site") 
located  in  Galloway  Township,  Atlantic 
County,  New  Jersey. 

The  proposed  Consent  Decree 
embodies  an  agreement  by  Lenox  and 
the  township  to  pay  the  United  States 
$554,959.72  for  past  response  costs 
incurred  by  EPA  at  the  Site.  It  also 
requires  Lenox  and  the  Township  to 
perform  the  remedial  work  selected  by 
EPA  in  its  Record  of  Decision  dated 
September  27, 1990,  i.e.,  treatment  of 
contaminated  groundwater,  and  to  pay 
for  EPA's  costs  in  overseeing  this  work. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Lenox,  Incorporated,  et  al.,  DOJ  No. 
90-11-2-663. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  II  Office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York,  New  York 
10278,  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building,  NW., 
Washington.  DC  20004  (202-347-2072). 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 


mail  from  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  Building.  NW., 
Box  1097,  Washington.  DC  20004.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $10.75  (25  cents  per  page 
reproduction  cost)  for  the  Consent 
Decree. 

Bairy  M.  Haitmaa, 
Acting  Assistant  Attorney  General 
Environipent  and  Natural  Resources  Division, 
[FR  Doc.  91-22513  Filed  »-l»-«l;  8:45  am] 
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Conaant  Judgmant  in  Action  to  Enfoln 
Violationa  of  tha  Claan  Watar  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  Consent  Decrees  in 
United  States  v.  Louisiana-Pacific 
Corporation,  No.  C-78-0567  MHP,  and 
Surf  rider  Foundation  v.  Louisiana- 
Pacific  Corporation  and  Simpson  Paper 
Company,  No.  C-89-1738  MHP,  were 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
California  on  September  9, 1991. 

The  Consent  Decrees  require  payment 
of  a  $2.9  million  penalty  by  each 
defendant  for  violations  of  the 
defendants'  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits,  issued  under  sections  301(m] 
and  402  of  the  Clean  Water  Act,  33 
U.S.C.  1311(m),  1342,  and  enjoin  further 
violations  of  the  Clean  Water  Act  and 
the  defendants'  NPDES  permits.  The 
Consent  Decrees  provide  that  the 
defendants  will  commit  to  install  in- 
plant  process  changes  and/or  treatment 
technologies  necessary  to  achieve 
compliance  with  the  Clean  Water  Act, 
defendants'  NPDES  permits,  and  the 
Consent  Decrees. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice  written 
comments  relating  to  the  Consent 
Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530  and 
should  refer  to  United  States  v. 
Louisiana-Pacific  Corporation,  DOJ  Ref. 
No.  62-11-90A,  and  Surf  rider 
Foundation  v.  Louisiana-Pacific 
Corporation  and  Simpson  Paper 
Company,  DOJ  Ref.  No.  62-5-1 -1-950A. 

The  Consent  Degrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
California,  450  Golden  Gate  Avenue, 
San  Francisco,  California,  at  the  Region 
DC  Office  of  the  Environmental 
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Protection  Agency.  75  Hawthome  Street. 
San  Francisco,  CaHfbmia,  and  at  tiie 
Emriroranental  Enforcement  Section 
Document  Center,  «n  Pennsylvania 
AvenoB  NW..  Box  1097,  Washington.  DC 
2000*.  tel.  (202)  M7-2072.  Copies  of  the 
Consent  Decrees  iqay  be  obtained  in 
person  or  by  mafl  Utom  the  Docoraent 
Center.  In  requestilig  copies,  please 
tender  a  check  in  the  amoont  of  $27.25 
(25  cents  per  page  reproduction  charge) 
pajrabie  to  the  Coneent  Degree  Library. 
Barry  M.  HartnuB. 
Acting  Assistant  Attorney  Genvrof. 
EnvinaKMnt  end  Mai  vral  Resources  Di  vision. 
(FR  Doc  91-22515  Rl  id  9-18-91;  8:45  am] 

atUJNQ  CODE  4410-*t-M 


UBRARY  OF  CONGRESS 

Federal  Library  and  Information 
Center  ComnUttee;  Bylaw* 

agency:  Federal  Mbrary  and 
Infravation  Centef  Committee  (FUCC), 
Library  of  Congress  (LC). 
ACTKWt  Notice.      |  

summary:  Notice  i^  hereby  given  of  ^e 
adoption  of  Bylawt  for  the  Federal 
Library  and  Iiifomiatkm  Center 
Committee.  These  are  intended  to 
formalize  practice^  and  procedures  that 
have  evolved  ainc^  the  Conunittee's 
estabUshinent  in  1165,  and  the  Bylaws 
will  govern  the  meinbers  and  regulate 
FUCC's  affairs. 
dates:  loly  1ft,  199|l 
ADDRESSES:  Federal  Library  and 
Information  Center  Committee,  Library 
of  Congress,  Washington,  DC  20540. 
FOR  FURTTHER  INFOHMATION  CONTACT: 
Mary  Berghaus  Levering,  Execntive 
Director,  Federal  library  and 
Information  Cente|  Committee,  Library 
of  Congress,  telephone  (202)  707-4810, 
FAX  (202)  707-481^. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Library  and  Information  Center 
Committee  (FLICCn  was  established  in 
1965  as  the  Federal  Library  Committee. 
The  Congress  of  the  United  States 
approved  the  apprbpriation  of  funds  for 
a  secretariat's  office  at  the  Library  of 
Congress.  These  Bylaws  are  established 
by.  The  Librarian  of  Congress,  upon  the 
recommendation  of  the  members  of 
nJCC.  for  the  purpose  of  governing  the 
organization  and  operation  of  FLICC  as 
it  functions  under  pie  authority  of  the 
Librarian  of  Congtess  and  with  the 
cooperation  and  concerted  action  of 
other  Federal  entities  (2  U.S.C.  136). 

Preamble  I 

The  Federal  Library  and  Information 
Center  Committee  (FUCC)  Is  an 
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organizatioQ  of  federal  agencies 
established  originaUy  as  the  Federal 
Library  Committee  by  the  Ubrarten  of 
Congress,  at  the  behe*t  of  federal 
librerians  and  the  Office  of  Management 
and  Bodget  (then  the  Bureau  of  the 
Budget).  FLICC  continues  in  recognitkm 
of  the  need  for  cooperation  and 
concerted  action  within  the  community 
of  federal  libraries  and  information 
centers.  FLICC's  purpose  is  to  achieve 
better  utilization  of  federal  library  and 
informatioB  ceater  resources  and 
facilities  through  promotion  of  conanon 
services,  coordination  and  sharing  of 
available  resources,  and  professional 
development  FUCC  also  serves  as  a 
forura  for  discussion  of  federal  Ubrary 
and  infonnatioa  policies,  programs,  and 
procedures  to  help  inform  the  Congress, 
federal  agencies,  and  others  concerned 
with  tibraries  and  information  centers 
about  these  issues.  A  major  goal  of 
FLICC  is  to  provide  the  most  cost- 
effective  and  efficient  information 
services  possible  to  parent  agency 
staffs,  other  government  agencies,  and 
the  nation  at  large. 

Authority:  These  Bylaws  are  established  by 
the  members  of  FUCX:  with  the  cencwrence 
and  approrai  of  the  Librarian  of  Congress,  for 
the  purpose  of  governing  the  organization  and 
operation  of  FLKX  as  it  functioas  under  the 
authority  of  the  Librarian  of  Confess  aad 
with  the  cooperation  and  concerted  action  of 
other  Federal  entities. 

Articla  L  Naaoe 

The  neime  of  this  organization  shall  be 
the  Federal  Library  and  Information 
Center  Committee  (FUCC).  An  operating 
component  of  FUCC  is  the  Federal 
Library  and  Information  Network 
(FEDLINK). 

Aitida  H.  Federal  Uixary  and 
Infonnatioa  Center  Committee  (FIAX) 

Section  1.  Committee 

Only  federal  enidoyees  are  eli^Ue  to 
serve  on  the  committee.  Representation 
is  obtained:  by  designation  of  the 
Secretary  of  ectch  department,  or  the 
head  of  eadi  agency  authorized 
permanent  membership,  to  be  their 
representative;  through  electitm  by  the 
voting  members  of  FEDIiNiC  (a  toUl  of 
15  shall  serve  staggered  tains  of  three 
years  each  with  Bve  elected  each  jFear); 
and  through  selection  by  the  permanent 
members  of  FLICC  (a  total  of  9  ahaU 
serve  staggered  terms  of  three  years 
each  with  tiaee  selected  each  year).  The 
Chamnan  of  FUCC  is  the  Lttmiiaa  of 
Coi^reas  or  the  Librarian's  designee. 

SecUoa  Z  Permaaeat  Membership 

Permanent  aiearfMn  of  FUCC  are: 
A.  Librarian  of  Congress 


B.  Director  of  0w  National 
Agricultural  Ubrary 

C.  Director  of  the  Nationa!  Library  of 
Medicine 

D.  A  representative  from  each  of  the 
cabinet  level  executive  departments: 

•  Agriculture. 

•  Commerce. 

•  Defense. 

•  Education. 

•  Energy. 

•  Health  and  Human  Services. 

•  Housing  and  Xhban  Development 

•  Interior. 

•  lustioe. 

•  Labor. 

•  State. 

•  Transportation. 

•  Treasury. 

•  Veterans  Affairs. 

E.  A  representative  from  each  of  the 
following  agencies: 

•  Department  of  Array. 

•  Departoent  of  Navy. 

•  Department  of  Air  Force. 

•  Administrative  Offices  of  the  U.S. 
Courts. 

•  Defense  Technical  Information 
Center. 

•  Executive  Office  of  the  President 

•  Government  Printing  Office. 

•  National  Aeronautics  and  Space 
Administration. 

•  National  Archives  and  Records 
Administration. 

•  National  Science  Foundation. 

•  National  Technical  Information 
Service  (Department  of  Commerce).    . 

•  Office  of  Scientific  and  Technical 
Information  (Department  of  Energy). 

•  Smitlisonian  Institution. 

•  Supreme  Court  of  the  United  States. 

•  U.S.  Information  Agency. 

F.  Chair  of  FEDLINK  Advbory 
Councfl  (FAC) 

Section  3.  Observers 

One  representative  from  each  of  the 
following  agencies  shall  be  invited  as  a 
nonvotii^  observer  to  committee 
meetings  to  advise  on  their  agencies' 
policies  and  procedures: 

A.  General  Accounting  Office 

B.  General  Services  Administration 

C.  Joint  Committee  oa  Printing 

D.  National  Commission  on  Ubraries 
and  Infbnnation  Science 

E.  Office  of  Management  and  Budget 

F.  Office  of  Personnel  Management 

G.  UlM-ary  of  Congress  Fmancial 
Services  Directorate 

Section  4.  Ex-Offtok)  Member 

The  FUCC  Executive  Director  shall 
serve  as  a  noirvoting  mender  of  FUCC. 

SecUoa  &  Dudes  aad  HespottsibilUiet 

FUCCshafl: 
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A.  Coordinate  cooperative  activities 
and  services  among  federal  libraries  and 
information  centers. 

B.  Serve  as  a  forum  to  consider  and 
make  recommendations  through  the 
Librarian  of  Congress  concerning: 

1.  Issues  and  policies  that  affect 
federal  libraries  and  information 
centers. 

2.  Needs  and  priorities  in  providing 
information  services  to  the  federal 
government  and  to  the  nation  at  large. 

3.  Efficient  and  cost-effective  use  of 
federal  library  and  information 
resources  and  services. 

C  Encourage  and  promote: 

1.  Improved  access  to  information. 

2.  Continued  development  and  use  of 
the  Federal  Library  and  Information 
Network  (FEDUNK). 

3.  Research  and  development  in  the 
application  of  new  technologies  to 
federal  libraries  and  information 
centers. 

4.  Improvements  in  the  management 
of  federal  libraries  and  information 
centers. 

5.  Relevant  educational  opportunities. 

Section  ft  Duties  of  the  FUCC  Executive 
Director 

A.  Manages  all  aspects  of  the  woric  of 
the  staff  in  carrying  out  the  programs 
and  activities  assigned  to  it.  Receives 
policy  guidance  and  direction  from  the 
FLICC  chair  and  advice  from  the  FUCC 
Executive  Board.  Assumes  a  high  level 
of  initiative,  imagination,  and 
independent  responsibility  for  this 
program  of  national  significance. 

B.  Manages  the  operation  of  the 
Federal  Library  and  Information 
Network  (FEDLINK). 

Article  m.  FUCC  Membership  Meetings 
and  Voting 

Section  1 

Meetings  of  the  membership  shall  be 
held  quarterly  and  when  called  by  the 
Chair.  The  FUCC  office  shall  issue  a 
notice  at  least  thirty  days  in  advance  of 
the  meeting. 

Section  2 

The  spring  meeting  shall  be  the 
annual  business  meeting  for  the  purpose 
of  receiving  reports,  approving  the 
budget,  and  such  other  business  as  may 
properly  arise.  The  proposed  budget 
shall  be  circulated  by  the  FUCC 
Executive  Board  (FEB)  (whose  duties  are 
described  in  Article  IV)  through  the 
FUCC  office  to  the  membership  at  least 
thirty  days  in  advance  of  the  meeting. 
The  fall  meeting  shall  provide  a  forum 
for  member  concerns,  including  the 
annual  budget,  and  shall  provide  for  the 
transaction  of  such  other  business  as 


may  properly  arise.  This  meeting  shall 
be  an  open  meeting. 

Section  3.  Voting 

Each  member  shall  be  entitled  to  one 
vote.  An  alternate  representative  or 
proxy  may  be  desi£.nated  by  the  official 
representative,  provided  that  such 
alternate  is  a  federal  employee  and  that 
the  requirements  of  these  Bylaws  and 
the  voting  procedures  approved  by  the 
FEB  are  met.  Proxy  designations  shall  be 
made  in  typed  or  written  form,  signed, 
or  with  a  hard  copy  of  an  electronic  mail 
transmission  presented  by  the  proxy 
designee  at  the  time  of  the  meeting. 

Section  4.  Vote  by  Mail 

A  vote  by  mail  may  be  ordered  by  the 
FEB. 

Section  5.  Quorum 

A  quorum  shall  consist  of  the 
members  present  at  any  formally 
scheduled  meeting,  provided  there  are  at 
least  10  official  (non-proxy)  members 
present. 

Section  6. 

The  Vice-Chair  of  the  FUCC  FEB  shall 
preside  in  the  absence  of  the  Chair. 

Article  IV.  FUCC  Executive  Board  (FEB) 

Section  1.  Board 

The  FEB  shall  consist  of  the  Chair  of 
FUCC  and  ten  (10)  additional  members, 
all  of  whom  are  federal  employees.  The 
Chair  of  FUCC  shall  be  the  Chair  of  the 
FEB.  Members  of  the  FEB  are  designated 
as  follows:  Six  (6)  are  appointed  by  the 
Chair  upon  nomination  by  FUCC  from 
its  own  membership  to  serve  3  year 
terms  (staggered);  three  (3)  are 
appointed  by  the  FEB  Chair  to  serve  a 
term  of  3  years;  and  the  Chair  of  the 
FEDUNK  Advisory  Council  (FAC).  FEB 
members  may  be  reelected  or 
reappointed  to  additional  terms,  limited 
to  two  consecutive  terms. 

Section  2.  Ex-Officio  Member 

The  FUCC  Executive  Director  shall 
serve  as  a  nonvoting  member  of  the  FEB. 

Section  3.  Duties  and  Responsibilities 

The  FUCC  Executive  Board  (FEB) 
shall: 

A.  Formulate  policies  and  present 
them  to  FUCC  for  review  and  approval. 

B.  Participate  in  FUCC  membership 
meetings. 

C  Establish  FUCC  Working  Groups, 
as  necessary. 

D.  Recommend  and  present  to  the 
FUCC  membership  for  approval 
program  objectives,  plans,  and  annual 
budgets  for  accomplishment  of  these 
objectives.  This  may  include,  but  not  be 


limited  to,  submissions  from  Standing 
Working  Groups. 

E.  Apprise  the  federal  library 
community  of  issues  related  to  FUCC 
programs,  services,  policies,  or 
objectives;  or  of  general  interest  to  the 
community. 

F.  Provide  advice,  policy  guidance, 
and  oversight  to  the  FUCC  Executive 
Director  regarding  FUCC  programs  and 
budgeting. 

G.  Formulate  policies  for  and,  through 
the  FAC,  provide  oversight  to  the 
operations  of  FEDLINK  and  approve 
new  FEDLINK  initiatives. 

H.  Settle  disputes  and  interpret 
matters  relating  to  FUCC  membership, 
voting,  etc. 

Section  4.  Meetings 

The  FEB  shall  hold  meetings  at  least 
bi-monthly.  A  quorum  of  six  (6)  voting 
members  shall  be  necessary  to  vote  and 
conduct  business,  except  those  actions 
permitted  by  the  adopted  parliamentary 
authority. 

Section  5.  Removal 

FEB  members  who  miss  a  total  of  5 
FEB  and/or  FUCC  membership 
meetings  in  a  12  month  period  may  be 
replaced  for  a  lack  of  participation  by  a 
majority  vote  of  the  FEB. 

Section  ft  Duties  of  the  Chair 

The  Chair  of  the  FEB  shall  preside  at 
all  FUCC  membership  and  FEB 
meetings  and  is  responsible  for  calling 
regular  and  special  meetings  of  FUCC 
and  the  FEB  for  transaction  of  business 
in  accordance  with  the  Bylaws.  The 
Chair  shall  appoint  Working  Group 
Chairs  and  members  as  required,  except 
for  the  FEDUNK  Advisory  Council 
(FAC).  The  FEB  Chair  shall  appoint  a 
FEB  member  to  act  as  either  Chair  or 
liaison  to  each  Working  Group.  The 
Vice-Chair  of  the  FEB  shall  act  in  the 
absence  of  the  Chair. 

Section  7.  Vice-Chair 

At  the  first  meeting  of  each  calendar 
year,  the  chair  of  the  FEB  shall  appoint  a 
Vice-Chair  upon  nomination  by  the 
Board.  The  Vice-Chair  will  serve  a  term 
of  one  year  or  until  a  successor  is 
appointed  and  takes  office.  The  Vice- 
Chair  shall  be  eligible  for 
reappointment,  limited  to  two 
consecutive  terms.  Should  the  office  of 
Vice-Chair  become  vacant,  a  new  one 
shall  be  immediately  appointed  from  the 
remaining  FUCC  FEB  members. 
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Article  V.  FEB  Working  Groups 

Section  1 

Tke  Working  Groaps  shall  be  of  two 
classes:  Stsratof;  Working  Croops  and 
Ad  Hoc  Working  Croops. 

Section  Z  Standii  g  Working  Groups 

The  ibUowing  « laU  be  StandiRg 
Workiiig  Croups: 

•  FEDLINK  Adlk^isory  Council  (FAQ. 

•  Fiaaace. 

•  Policy. 

•  Nominatiag. 

•  Membership  ^nd  Governance. 

•  Edttca(ton.     ^ 

-Standing  Work^  Group  Chairs  and 
members  shall  bel  appointed  as 
necessary  by  the  FEB  Chair,  except  for 
the  FAC.  Each  Standing  Working  Group 
shall  aubmil  timekr  activity  reports  and 


an  annual  budget 


to  the  FEB. 


Section  3.  Ad  Hoc  Working  Groups 

Ad  Hoc  Workiilg  Groups  shall  be 
appointed  as  needed  for  a  stated  period 
to  accomplish  a  specific  purpose.  Chairs 
and  members  shajl  be  appointed  by  the 
FEB  Chair.  At  the|end  of  the  stated 
pertod.  the  contintiation  of  every  Ad 
Hoc  Working  Group  shall  be  decided  by 
the  FEB. 

Section  4.  FEB  Liaison 

The  Chair  of  thi  FEB  shall  appoint  a 
FEB  member  to  a4t  as  either  liaison  or 
Chair  from  the  FF^  to  each  Standing  and 
Ad  Hoc  Working  Group  except  the  FAC 

Section  5.  Ex-Offi  ~io  Member 

The  FLKC  Exei  lutive  Director  shall  be 
a  nonvoting,  ex-ofiicio  member  of  the 
Standing  Working  Groups. 

Section  6.  Membe  ns/?/p 

Members  of  Wt  rking 
be  limited  to  mem  bers 
the  FliCC  membe  rship 
outside  of  the  FLt  3C 
to  Working  Group  s 


Section  7.  Workin  5 

Except  for  the  F  AC 
Working  Groups  qh 
the  FEB. 


Article  VL  Federa 
Information  Netw  Drk 


Section  I.  Objecti  ve 


and; 
FLCCi 


FEDUNK  is  a 
federal  libraries 
established  by 
with  these  Bylawi; 

A.  Obtain 
systems  to  achtevje 
cost-efTective  util 
library  and  inforr^at 


zat 


Groups  need  not 
of  the  FEB  nor  to 
.  Specialists  from 
may  be  appointed 
except  the  FAC. 

Group  Size 

the  size  of  the 
all  be  determined  by 


Library  and 
(FEDLINK) 


n  stwork  of  cooperating 
information  centers 
in  accordance 
to: 

!s.  products,  and 
more  efficient  and 
tion  of  Federal 
ion  resources. 


B.  Provide  for  formal  relationships 
between  FEDLINK  members  and 
networks  and  bibliographic  utilities. 

C  Represent  the  interests  and 
concerns  of  member  libraries  and 
infomatioa  centers. 

D.  Provide  training  and 
demonstrations  in  network  services  and 
new  library  and  information  technology 
for  the  benefit  of  federal  libraries  and 
information  centers. 

E.  Engage  in  other  related  matters 
serving  the  member  libraries  and 
information  centers. 

Article  VO.  FEDLINK  Membersfaip 

Section  1 

The  membership  of  FEDLINK  shall 
consist  of  members  and  participants. 

Section  2.  Eligibility  for  Membership 

A.  A  member  shall  meet  the  following 
requirements: 

1.  Be  a  federal  library  or  federal 
infomation  center. 

2.  Obligate  funds  for  at  least  one 
FEDLINK  service  to  FLICC  for 
management,  or  to  vendors  for  services 
managed  by  FliCC  with  payment  of  any 
required  administrative  fees  to  FUCC 
including 

a.  Payment  of  any  required  entrance 
fee  at  the  current  rate; 

b.  Continuing  independent  transfer  of 
administratiTe  and  operating  funds: 

3.  Be  independent,  in  terms  of 
accepted  agency  coordinating  function, 
i.e.,  federal  government  library  programs 
at  the  bureau  or  lower  levels  wrhich  are 
not  coordinated  by  the  departmental 
library/administrative  office. 

R  A  participant  shall  be  any  other 
federal  user  of  FEDLINK  services  not 
eligible  to  be  a  member. 

C  Rules  on  eligibility  for  FEDLINK 
membership 

1.  Candidates  for  membership  and 
participant  status  shall  be  considered 
federal  if: 

a.  They  receive  80  percent  or  more  of 
their  direct  funding  from  the  U.S. 
government. 

b.  Or  are  otherwise  agencies  eligible 
by  statute, 

c.  Or  are  agencies  that  may  be 
determined  eligible  by  the  Library  of 
Congress  general  counsel.  Entities  such 
as  government-owned  contractor- 
operated  facilities  shall  be  represented 
by  a  federal  employee. 

2.  The  issue  of  agency  management  of 
dispersed  library /inforrnation  centers  is 
an  internal  one.  However,  the  following 
are  possible  guidelines  for  the  FEDLINK 
Advisory  Cotmcil  (FAC)  in  case  of 
discrepancy  or  conflict. 

a.  Established  precedent.  i.e.,  a 
person/position  that  has  traditionally 


exercised  leadership  and  coordinating 
Functions  in  managing  the  agency 
Iibrary/ir»formation  centers.  For 
example,  the  centers  relate  to  each  other 
in  a  way  havii)g  some  characteristics  of 
a  netwoik.  even  if  these  are  not  line 
relationships. 

b.  A  "headquarters"  center  versus 
field  location.  In  case  of  doubt,  the  FAC 
shall  ooQSult  the  recognized  library/ 
information  coordinator  or  highest- 
ranking  suck  person  in  the  agency.  Any 
individual(s]  disagreeing  with  the  FAC 
decision  may  appeal  within  the  agency, 
and  the  agency's  decision  will  be 
accepted.  Users  of  FEDLINK  services  in 
agencies  which  meet  the  criteria  for  one 
member  shall  be  represented  by  that 
member. 

Section  3.  Rights  and  Responsibifities  of 

Membership 

A.  Participants  shall  have  all  the 
rights  and  responsibilities  of  members, 
except  the  right  to  vote. 

B.  Members  and  participants  shall: 
L  Be  responsible  for  specifying  in 

writing,  responsible  contact  person(sJ 
for  various  committees  and  functions; 

2.  Receive  one  mailing  and  shall  be 
responsMe  for  determining  further 
distribution  to  aU  its  locations; 

3.  Be  responsible  for  payment  of  fees: 

4.  Be  responsible  for  proper  use  of 
systems  and  services. 

Section  4.  Interpretation 

All  cases  of  discrepancy,  conflict,  or 
interpretation  related  to  membership 
status,  rights,  or  responsibilities  shall  be 
referred  to  the  FEDLINK  Advisory 
Council  (FAC)  for  decision. 

Article  Vin.  FEDLINK  Advisory  CouncH 
(FAC) 

Section  1.  Council 

The  FAC  shall  consist  of  nine 
members.  The  FAC  t!liair  shall  be 
elected  from  the  FAC  itself.  The  FAC 
Chah-'s  term  shall  be  for  one  year,  with 
options  for  reelection.  All  members  of 
the  FAC  shall  be  selected  as  follows:  the 
three  (3)  FLICC  members,  of  the  five 
elected  each  year  by  the  voting 
members  of  FEDUNK.  who  received  the 
highest  number  of  votes  shall 
automatically  serve  also  as  members  of 
the  FAC  All  FAC  members  must  come 
from  FEDLINK  member  institutions. 
FAC  members  shall  serve  (staggered] 
terms  of  three  (3)  years  each  with  three 
new  members  taking  office  each  year. 

Section  2^  Ex-Officio  Members 

The  FLICC  Executive  Director  and  the 
FEDLINK  Coordinator  shall  serve  as 
nonvotmg  members  of  the  FAC. 
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Section  3.  Duties  and  Responsibilities 

The  FEDUNK  Advisory  Council 

(FAC)  shall: 

A.  Provide  advice,  oversight,  and 
assistance  to  the  FUCC  Executive 
Director  concerning  FEDUNK 
operations  and  services,  in  accordance 
with  established  FLICC  policies,  as 
approved  by  the  FEB. 

B.  Apprise  the  membership  of  issues 
related  to  FEDUNK  services,  policies,  or 
objectives,  or  which  are  of  general 
interest  to  the  membership. 

C.  Provide  oversight,  direction  and 
assistance  to  FEDUNK  OCLC  Users 
Council  Delegates  concerning  voting, 
issues,  and  like  matters. 

D.  Submit  to  the  FUCC  FEB  for 
approval  initiatives  for  new  FEDUNK 
services;  program  objectives  and  plans: 
and  the  projected  annual  FEDUNK 
operating  budget. 

E.  Within  the  authority  granted  by  the 
FUCC  FEB,  ask  the  FUCC  Executive 
Director  to  initiate  appropriate 
agreements  for  FEDUNK  with  various 
services,  systems,  groups,  and  agencies. 

F.  Settle  disputes  and  interpret 
matters  relating  to  FTX)UNK 
membership,  voting,  and  like  matters. 

G.  Establish  and  instruct  committees 
of  the  FAC. 

Section  4.  Meetings 

The  FAC  shall  hold  meetings  at  least 
bi-monthly.  A  quorum  of  five  (5)  voting 
members  shall  be  necessary  to  vote  and 
conduct  business,  except  those  actions 
permitted  by  the  adopted  parliamentary 
authority. 

Section  5.  Removal 

FAC  members  who  miss  a  total  of  4 
FAC  meetings  in  a  12  month  period  may 
be  replaced  for  lack  of  participation  by  a 
majority  vote  of  the  Council.  The  FUCC 
member  with  the  fourth  highest  number 
of  votes,  of  the  year  group  in  question 
that  was  elected  by  the  FEDUNK 
membership,  will  replace  the  removed 
member,  and  so  on. 

Article  IX.  FAC  Officers 

Section  1.  Elections 

At  the  first  meeting  of  each  calendar 
year,  the  FAC  shall  elect  from  among  its 
members  a  Chair,  Vice-Chair,  and  a 
Secretary.  These  officers  shall  take 
office  at  the  close  of  the  meeting  at 
which  they  are  elected  and  shall  serve 
terms  of  one  year  or  until  their 
successors  are  elected  and  take  office. 
Officers  shall  be  eligible  for  reelection, 
limited  to  two  consecutive  terms.  Should 
the  office  of  the  Chair  become  vacant, 
the  Vice-Chair  shall  assume  the  office 
for  the  remainder  of  the  term.  Other 


offices  may  be  filled  for  the  balance  of 
the  term  by  FAC  election.  (See  Article 
VIII,  Section  5  for  procedure  for 
replacing  lost  members.) 

Section  2.  Duties 

A.  Chair.  The  Chair  of  the  FAC  shall 
preside  at  all  FAC  meetings  and  shall  be 
responsible  for  calling  regular  and 
special  meetings  of  the  FAC  for 
transaction  of  business  in  accordance 
with  the  Bylaws. 

B.  Vice-Chair.  The  Vice-Chair  of  the 
FAC  shall  preside  in  the  absence  of  the 
Chair. 

C.  Secretary.  The  Secretary  of  the 
FAC  shall  record  the  minutes  of  the 
proceedings  of  all  meetings,  and  provide 
a  copy  of  the  minutes  signed  by  the 
Chair  to  each  FAC  member  and  to  the 
FUCC  Executive  Director  for  further 
distribution,  as  needed. 

Article  X.  FEDUNK  Delegation  to  OCLC 
Users  Council 

Section  1 

The  FEDUNK  Voting  Members  who 
use  OCLC  services  shall  elect  a 
delegation  of  representatives  to  the 
OCLC  Users  Council.  The  delegates 
shall  be  from  among  FEDUNK  members 
who  are  users  of  OCLC  and  as  many  in 
number  as  shall  be  required  and 
authorized  by  OCLC.  Delegates  shall,  to 
the  extent  possible,  be  representative  of 
the  FEDUNK  membership. 

Section  2 

FEDUNK  Members  who  participate  in 
OCLC  shall  be  general  members  of 
OCLC  and  shall  be  represented  in  the 
governance  of  OCLC  by  the  FEDUNK 
delegates  to  the  OCLC  Users  Council. 

Section  3.  Powers  and  Duties 

FEDUNK  delegates  shall  have  the 
following  powers  and  duties: 

A.  Annually  elect  from  among  the 
FEDUNK  delegates  a  Chair  who  shall 
serve  no  more  than  three  consecutive 
one-year  terms.  The  elected  Chair  shall 
call  and  preside  over  delegation 
caucuses  and  shall  be  responsible  for 
reporting  User  Council  issues  and 
actions/recommendations  to  the  FAC 
and,  if  so  directed  by  the  FAC,  to  the 
FEDUNK  membership. 

B.  Attend,  as  requested,  FAC  meetings 
to  discuss  Council  matters. 

C.  Adhere  to  voting  guidelines  so 
directed  by  the  FAC. 

D.  Attend  meetings  of,  and  present  to, 
the  OCLC  Users  Council  issues  and 
recommendations,  as  directed  by  the 
FAC. 

Section  4.  Elections 
'The  delegates  shall  be  qualified  and 


selected  in  accordance  with  the  Code  of 
Regulations  of  OCLC,  Article  V.  Should 
a  vacancy  occur,  elected  alternates  shall 
succeed  as  delegates. 

Sections.  Term 

Delegates  shall  be  elected  for 
staggered  three  year  terms.  Each 
delegate  shall  hold  office  until  his/her 
successor  has  been  elected  and 
commenced  his/her  term.  Delegates  may 
be  reelected. 

Article  XI.  Parliamentary  Authority 

The  rules  contained  in  the  current 
edition  of  "Roberts  Rules  of  Order 
Newly  Revised"  shall  be  used  as  a  guide 
in  all  cases  to  which  they  are  applicable 
and  in  which  they  are  not  inconsistent 
with  these  Bylaws  or  any  special  rules 
applicable  to  FUCC.  The  Chair  shall 
control  and  conduct  meetings  in  an 
orderly  fashion.  The  Chair  should  use 
such  parliamentary  guide  ("Robert's 
Rules  of  Order  Newly  Revised")  to 
support  his/her  decisions;  but  such 
parliamentary  guide  shall  not  overrule 
the  Chair's  decisions. 

Article  XII.  Amendment  of  the  Bylaws 

These  Bylaws  may  be  amended  at  any 
FLICC  meeting  by  a  two-thirds  vote  of 
the  members  voting,  provided  that 
previous  notice  of  the  proposed 
amendments  has  been  given  in 
accordance  with  these  Bylaws;  and  that 
the  Librarian  of  Congress  concurs. 
Proposed  amendments  to  the  Bylaws 
shall  be  submitted  to  the  Chair  of  FUCC 
at  least  six  weeks  in  advance,  and.  upon 
direction  of  the  FEB,  circulated  to  the 
FUCC  membership  by  the  FUCC  office 
at  least  thirty  days  in  advance  of  the 
meeting  at  which  they  are  to  be 
considered. 

FUCC  Members  at  FUCC  Quarterly 
Membership  Meeting.  December  13. 
1990. 

Dated:  May  a  1991 

Donald  C  Cuiran, 

Associate  Librarian  for  Constituent  Services. 
Library  of  Congress.  Choir  Designate.  Federal 
Library  and  Information  Center  Committee 

Dated:  May  10. 1991. 
lohn  Kominski, 

General  Counsel.  Library  of  Congress. 

Dated:  |uly  16. 1991. 

fames  H.  BiUington, 

The  Librarian  of  Congress.  Chair.  Federal 
Library  and  Information  Center  Committee 

(PR  Doc.  91-22511  Filed  9-18-91;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Commltlee  on  the  Records 
of  Congress;  Meeting 


agency:  National , 
Administration. 

ACTION:  Notice  of  i 


Archives  and  Records 


leeting. 


summary:  In  acco^ance  with  the 
Federal  Advisory  Committee  Act.  the 
National  Archives  and  Records 
Administration  (NARA)  announces  the 
first  meeting  of  thd  Advisory  Committee 
on  the  Records  of  (pongress.  The 
committee  advises)  NARA  on  the  full 
range  of  programs.;  policies,  and  plans 
for  the  Center  for  Legislative  Archives  in 
the  O^ice  of  the  N  itional  Archives. 

DATES:  October  3.  1991.  from  9  a.m.  to 

noon. 

ADDRESSES:  Unite<  States  Capitol 

Building.  Lyndon  )( thnson  Room  (Room 

S2T1)— 9  a.m.  to  10  a.m. 

National  Archives  Building,  room  410. 

7th  and  Pennsylvania  Avenue.  NW., 

Washington.  DC — 11  a.m.  to  noon.. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Trudy  H.  Peterson,!  Assistant  Archivist 
for  the  National  Aichives.  (202)  501- 
5300.  1 

SUPPLEMENTARY  IfTORMATION:  The 
agenda  for  the  meeting  includes  a  tour 
of  the  Center  for  L<  gislative  Archives, 
discussion  of  the  F  ve-Year  Plan  and 
preservation  program  of  the  Center,  and 
a  planned  report  op  the  impact  on 
legislative  records  pf  the  1994  move  to 
the  new  NARA  fadility  in  College  Park. 
MD. 

The  meeting  is  open  to  the  public. 
Seating  capacity  for  the  session  at  the 
National  Archives  Building  is  limited  to 
38  persons. 

Dated  September   6. 1991. 
Don  W.  Wilaoo. 

Archivist  of  the  UniU  d  States. 

|FR  Doc.  91-22869  Fil  ed  9-1S-91:  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Program  Announoement  and 
Guidelines;  Presidential  Faculty 
Fellows  Program  for  the  Most 
Outstanding  Young  Science  and 
Engineering  Faculty 


Closing  Date:  Ddcember 
This  printed  information 

essence  of-the  ann  )uncement 

program,  and  is  no  t 

actual  brochure 

guidelines  for  subiji 

submitting  a  nomiiiation 


containing  I 


JMI 


2.1991. 
contains  the 
for  this 
a  full  copy  of  the 

the 
ission.  Before 

please  obtain  a 


printed  copy  of  the  guidelines  by  writing 
or  calling  the  publications  office  of  NSF. 

At  the  request  of  the  President  of  the 
United  States,  the  National  Science 
Foundation  announces  a  new 
Presidential  Faculty  Fellows  Program 
(PFF)  whereby  the  President  will 
recognize  and  support  the  scholarly 
activities  of  some  of  the  Nation's  most 
outstanding  young  science  and 
engineering  faculty  members.  The 
National  Science  Foundation  seeks 
nominations  of  tenure-track  faculty 
members  who  have  demonstrated  an 
exceptionally  high  level  of  research  and 
teaching  competence  and  who  have  the 
highest  potential  for  leadership  in 
academic  pursuits.  Awards  are  intended 
to  allow  Fellows  to  undertake  self- 
designed,  innovative  research  and 
teaching  projects,  to  establish  research 
and  teaching  programs,  and  to  pursue 
other  activities  appropriate  for 
outstanding  young  faculty. 

Awards  will  be  announced  in  Spring 
1992.  and  will  carry  a  grant  from  the 
National  Science  Foundation  of  $100,000 
per  year  for  five  years,  subject  to  the 
availability  of  funds.  Thirty  (30)  PFF 
awards  are  planned  of  which  fifteen  (15) 
will  be  in  engineering  and  fifteen  (15)  in 
science. 

The  Foundation  is  also  inaugurating 
this  year  the  National  Science 
Foundation  Young  Investigator  Program 
(NYI).  Together,  these  two  activities 
replace  the  Presidential  Young 
Investigator  Program  which  operated 
from  1984  throu^  1991.  The  two 
activities  will  operate  independently. 
The  NYI  program  will  have  a 
submission  deadline  separate  from  the 
PFF  award.  A  separate  listing  regarding 
the  NYI  program  will  appear  in  the 
Federal  Register.  Separate  nominations 
are  required  for  the  PFF  and  NYI 
Programs.  PFF  awards  will  be  made 
first,  and  successful  nominees  who  have 
also  been  nominated  for  the  NYI 
competition  will  have  their  nominations 
administratively  withdrawn  from  the 
latter.  Similarly,  successful  PFF 
nominees  who  have  been  nominated  for 
the  Faculty  Awards  for  Women  (FAW) 
Competition  will  have  their  nominations 
administratively  withdrawn  from  the 
FAW  competition. 

Current  or  former  Presidential  Young 
Investigators,  who  meet  all  the  stated 
eligibility  criteria,  are  eligible  for  PFF 
awards.  In  successful  cases,  such  PYI 
awardees  will  have  their  PYI  awards 
terminated  if  active,  and  their  PFF 
awards  will  be  limited  in  duration  to  the 
number  of  years  unused  on  their  PYI 
awards.  In  no  case,  however,  will  the 
tenure  of  a  PFF  award  be  less  than  two 
years.  Current  FAW  aWardees  who 
receive  PFF  awards  will  have  their  FAW 


awards  terminated,  but  will  be  eligible 
for  the  full  five  years  of  their  PFF 
awards. 

Instihitional  Eligibility 

All  institutions  in  the  United  States 
that  offer  a  baccalaureate,  master's  or 
doctoral  degree  in  a  field  supported  by 
the  Foundation  are  eligible  to  participate 
in  this  program. 

Limit  on  Nominations 

Two  nominations  may  be  made  by 
each  eligible  institution  per  year. 

Faculty  Eligibility 

To  be  eligible  nominees  must: 

•  Be  U.S.  citizens  or  permanent 
residents  as  of  December  2. 1991; 

•  Hold  a  Ph.D.  degree,  or  equivalent, 
awarded  between  January  1, 1984  and 
December  2, 1991;  and 

•  Have  begun  their  first  tenure-track 
or  equivalent  position  at  any  four-year 
or  graduate-level  college  or  university 
after  December  1, 1988. 

Discipline  Eligibility 

Nominees  may  work  in  any  discipline 
of  science  or  engineering  normally 
supported  by  the  Foundation,  including 
research  in  engineering  education  or 
science  education. 

The  Foundation  normally  will  not 
support  biomedical  research  with 
disease-related  goals,  including  work  on 
the  etiology,  diagnosis,  or  treatment  of 
physical  or  mental  disease,  abnormality, 
or  malfunction  in  human  beings  or 
animals.  Animal  models  of  such 
conditions,  or  development  or  testing  of 
drugs  or  other  procedures  for  their 
treatment  also  generally  are  not  eligible 
for  support. 

Review  and  Selection 

Presidential  Faculty  Fellows  will  be 
selected  on  the  basis  of  ability, 
including  leadership  and  leadership 
potential  in  research  and  teaching.  NSF 
will  administer  the  review  process  and 
fund  awards;  the  final  award  decisions 
will  be  made  by  the  White  House. 
Recommendations  for  awards  will  be 
based  on  advice  from  outstanding 
scientists  and  engineers  and  may 
include  consideration  of  factors  related 
to  science  and  engineering 
infrastructure. 

The  review  criteria  for  the  nominee 
include:  ^ 

Research  and  Competence  and 
Leadership  in  science  or  engineering, 
including  the  potential  for  continuing 
outstanding  contributions,  as  evidenced 
by  definitive  research  accomplishments, 
refereed  publications,  technical  books 
published,  patent  and  software  credits. 


Federal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Notices 


47497 


significant  technical  papers  presented  at 
national  or  international  meetings, 
honors,  distinguished  service, 
recognition  by  the  community  for 
contributions  to  the  public 
understanding  of  research  by  lay- 
persons, and  other  noteworthy  research 
contributions. 

Teaching  Competence  and  Leadership 
in  science  or  engineering,  including  the 
potential  for  continuing  outstanding 
contributions,  as  evidenced  by 
implementation  of  new  curricula,  design 
of  new  courses,  significant  educational 
boolcs,  refereed  publications,  papers 
presented  at  national  or  international 
meetings,  honors,  distinguished  service, 
recognition  by  the  community  for 
contributions  to  public  understanding  of 
science  or  engineering,  and  other 
noteworthy  education  contributions. 

Impact  of  Nominee  on  Nominating 
Institution  as  evidenced  by  factors  such 
as  significant  facilitation  of  cross- 
discipline  research  efforts,  recognized 
contributions  to  educational  reforras, 
and  other  noteworthy  service  to  the 
institution  and  in  the  community  on 
behalf  of  the  institution. 

Nominating  OflSdal 

Nominations  for  PFF  awards  must  be 
submitted  by  the  President  or  the  Chief 
Academic  Officer  of  the  nominating 
institution. 

Nominating  Procedure 

A  PFT  submission  consists  of  six 
complete  sets  of  the  nomination 
materials,  one  set  of  an  additional  forms 
package  to  be  used  for  administrative 
purposes,  and  four  reference  letters; 
each  letter  must  be  in  an  envelope  that 
has  been  sealed  by  the  individual 
referee.  Each  set  of  the  nominating 
materials  should  be  stapled,  and  the 
additional  forms  package  should  be 
clipped  together  but  NOT  stapled.  Type 
styles  should  be  no  smaller  than  12 
characters  per  inch.  Page  limits  must  be 
strictly  observed.  No  appendices  or 
other  attachments  will  l>e  accepted  in  a 
PFT  submission. 

The  nominating  materials  package 
contains  the  following: 

•  Cover  Sheet  {NSF  Form  1273B  (8- 

91)): 

•  Nominator's  Statement — A  letter  to 
the  Director  of  the  National  Science 
Foundation  setting  forth  the  basis  for  the 
nomination.  The  letter  should  address 
the  three  principal  review  criteria 
described  above.  (Limit:  3  pages); 

•  Nominee's  Teaching  and  Research 
Qualifications  (Limit:  1  page); 

•  Nominee's  Research  Description 
(Limit:  2  pages); 

•  Nominee's  Teaching  Plan  (Limit:  1 
page);  and 


•  Biographical  Sketch— A  brief  sketch 
showing  the  nominee's  name  and 
current  position;  educational 
background  including  dates,  institutions, 
and  fields  of  earned  degrees;  and 
professional  accomplishments,  including 
professional  employment  history  in 
reverse  chronological  order,  honors, 
awards,  and  references  to  all 
publications  during  the  past  three  years. 
Citations  to  representative  earlier 
publications  may  be  included  when 
pertinent  to  the  nwnination.  (Limit:  3 
pages). 

The  additional  forms  package 
contains  the  following: 

1  additional  copy  of  the  Cover  Sheet 
(NSF  Form  1273B  (8-91)); 

2  copies  of  Supplementary  Nominee 
Information  (NSF  Form  1225A);  and 

2    copies  of  the  Office  of  Science  and 
Technology  Policy  Information  Form 
(NSF  Form  1317  (8-fll)). 

The  nomination  cover  sheet,  NSF 
Form  1225A,  and  the  Office  of  Science 
and  Technology  Policy  Information 
Form  are  contained  in  the  PFF  Program 
AimouncemenL 

Reference  Letters 

Four  (4)  reference  letters  are  required. 
Letters  should  be  from  persons  who  are 
familiar  with  the  research  and  teaching 
capabilities  of  the  nominee,  and  may  not 
be  from  individuals  at  the  nominating 
institution.  They  should  be  in  the  form  of 
letters  to  the  Director  of  the  National 
Science  Foundation  addressed  and  sent 
in  referee-sealed  envelopes  to  the  NSF 
Director,  Care  of  the  Nominator,  for 
inclusion  in  the  nomination  submission. 
Letters  should  specifically  address  at 
least  one  of  the  review  criteria. 

The  nominating  materials  package, 
the  additional  forms  package,  and  the 
reference  letters  should  be  submitted  as 
a  single  unit  in  a  large  envelope 
addressed  to:  Presidential  Faculty 
Fellows  Program/NSF  91-103.  National 
Science  Foundation,  1800  G  Street,  NW.. 
Washington,  DC  2055a 

Deadline  for  Submission  of  Nominations 

All  nomination  submissions  must  be 
received  at  NSF  by  5:00  p.m.,  December 
2,1991. 

Support  and  Conunitments 

Except  as  otherwise  provided  in  this 
announcement  and  other  PFT  program 
materials,  the  terms  and  conditions  of 
this  award  are  those  stated  in  the 
publication,  NSF  90-77— Grants  for 
Research  and  Education  in  Science  and 
Engineering.  Awardees  may  expect  to 
receive  additional  guidance  regarding 
the  administration  of  their  grants. 


Institutions  are  expected  to  make  a 
significant  contribution  to  the  support  of 
awardees  by  guaranteeing  their  full 
academic-year  salary.  None  of  the  funds 
provided  by  NSF  under  PFF  awards  may 
be  used  for  the  academic-year  salary  of 
the  awardee.  Indirect  costs  are  limited 
to  10%  of  the  funds  provided  by  NSF. 

The  1992  Presidential  Faculty  Fellows 
will  be  announced  in  Spring  1992.  They 
are  expected  to  begin  their  activities 
under  this  program  no  later  than 
October  1, 1992.  PFF  awardees  must 
remain  in  tenure- track  positions  at 
eligible  institutions  at  all  times  during 
the  tenure  of  their  awards. 

Inquiries 

Inquiries  regarding  this  program  may 
be  addressed  to  the  Presidential  Faculty 
Fellows  Program,  National  Science 
Foundation,  Washington.  DC  20550,  or 
telephoned  to  (202)  357-7536. 
Descriptions  and  telephone  numbers  for 
NSFs  programs  can  be  found  in  the 
annual  Guide  to  Programs,  single  copies 
of  which  can  be  obtained  from  Forms 
and  Publications,  National  Science 
Foundation,  Washington,  DC  20550, 
telephone  number  (202)  357-7861.  Users 
of  electronic  mail  who  have  access  to 
either  BITNET  or  INTERNET  may  prefer 
to  order  publications  electronically. 
BITNET  users  should  address  requests 
to  pubs@nsf  INTERNET  users  should 
send  requests  to  pub8(a)nsf.gov.  In  your 
request,  include  the  NSF  publication 
number  and  title,  number  of  copies,  your 
name,  and  a  complete  mailing  address. 
The  PFF  Armouncement  is  NSF  91-103. 

Dated:  September  18, 1981. 
Mary  France*  Sladek, 
Program  Manager,  PFF/NYI  Programs. 
[PR  Doc.  91-22801  Filed  0-18-91;  8:45  am| 

HtUNQ  COOK  7SSC-«1-M 


Young  Investigators  Awards  Program; 
National  Science  Foundation  Replaces 
Presidential  Young  Investigator 
Awards  (PYI)  Program  With  the 
National  Science  Foundation  Young 
Investigator  Awards  Program 

National  Science  Foundation;  Young 
Investigator  Awards;  FY  1992  Program 
Announcement  and  Guidelines; 
Deadline  January  31, 1992 

This  printed  information  contains  the 
essence  of  the  armouncement  for  this 
program,  and  is  not  a  full  copy  of  the 
actual  brochure  containing  the 
guidelines  and  nomination  forms.  Before 
submitting  a  nomination,  please  obtain  a 
copy  of  the  guidelines  by  writing  or 
calling  the  publications  office  of  NSF. 
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The  National  Science  Foundation 
announces  the  NSFJ  Young  Investigator 
Awards  (NYI)  program.  NSF  91-112.  The 
Foundation  is  also  Inaugurating  this 
year,  at  the  requestof  the  President  of 
the  United  States,  the  Presidential 
Faculty  Fellows  Prdgram  (PFF],  NSF  91- 
103.  Together,  thesa  two  activities 
replace  the  Presideiitial  Young 
Investigator  Prograin  that  operated  from 
1984  to  1991.  The  t\|o  activities  will 
operate  independently  with  separate 
nominations  required.  PFF  awards  will 
be  announced  first, 'and  successful 
nominees  who  havq  also  been 
nominated  for  the  f'^YI  competition  will 
ns  administratively 


latter.  The  PFF 

It  nominating  and 

both  the  PYI  and 

described  under 


have  their  nominat 

withdrawn  from  th 

program  has  diffe 

eligibility  rules  fro 

NYI  programs  and 

separate  guidelinesjavaiiable  upon 

request  from  the  adpress  noted  at  the 

end  of  this  announc  ement. 

The  NYI  Awards  are  established  to 
achieve  the  following  objectives: 

•  To  recognize  outstanding  young 
faculty  in  science  a  id  engineering; 

•  To  enhance  the  academic  careers  of 
recent  Ph.D.  recipie  its  by  providing 
flexible  support  for  research  and 
teaching: 

•  To  foster  contact  and  cooperation 
between  academia  ind  industry. 

Approximately  II 0  new  NYI  awards 
will  be  made  in  this  competition. 
Awards  will  be  male  for  up  to  five 
years  based  on  an  annual  determination 
of  satisfactory  performance  and  subject 
to  the  availability  of  funds. 

The  NYI  awards  are  intended  to 
encourage  the  development  of  future 
academic  leaders,  qoth  in  teaching  and 
research.  NSF  Yourig  Investigators  are 
expected  to  have  st  indard  teaching 
responsibilities  rele  tive  to  non-NYI 
faculty. 

Each  NSF  Young  investigator  Award 
consists  of  an  annu  il  base  grant  of 
$25,000  h^m  NSF  p!  us  up  to  $37,500  of 
additional  funds  pe  *  year  on  a  doUar- 


for-dollar  matching 


basis  from  industrial 


and  not-for-profit  sdurces  •,  resulting  in 
total  annual  suppor  [  of  up  to  $100,000. 

Eligibility 

NYI  awards  are 
tenure-track  or  teniired 
eligible  institutions 


t  enable  only  in 

positions  at 
as  defined  by  the 


*  NSF  would  like  to  en  lourage  cooperation 
between  university  and  i|idustry  on  research 
activities  and.  therefore,  encourages  matching  fund 
support  from  industry.  Si^pport  from  non-profit 
foundations  and  certain  ^tate  and  municipal 
agencies  that  promote  sc  ence  and  technology  or 
that  delivery  science  or  t  ngineering  related 
services,  (e.g.  wastewater  treatment;  transportation: 
or  building  regulation)  arfc  also  acceptable  for 


matching  fund  purposes. 


will  b«  provided  to  awar  lees. 


Matching  Fund  Guidelines 


institutional  criteria  listed  below.  NSF 
Young  Investigators  who  transfer  at  any 
time  prior  to  or  during  the  period  of  their 
grants  to  institutions  that  do  not  meet 
the  institutional  eligibility  criterion  must 
resign  their  awards. 

The  following  institutional,  nominee, 
and  discipline  criteria  apply  to  this 
program: 

Institutional  Criteria 

•  Any  U.S.  institution  that  awards  a 
baccalaureate,  master's  or  doctoral 
degree  in  a  field  supported  by  the 
Foundation  is  eligible  to  nominate 
faculty  or  prospective  faculty  to 
participate  in  this  program. 

Nominee  Criteria 

•  Nominees  must  be  U.S.  citizens  or 
permanent  residents  as  of  January  31, 
1992: 

•  Nominees  must  have  a  Ph.D.  degree, 
or  equivalent,  awarded  or  to  be 
awarded  on  or  after  January  31, 1986, 
but  no  later  than  October  1, 1992: 

•  Nominees  must  not  have  entered  on 
a  tenure-track  position  at  any  college  or 
university  prior  to  January  1, 1988; 

•  Nominees  must  have  a  tenure-track 
or  tenured  faculty  position  or  equivalent 
at  their  nominating  institution  or  receive 
an  appointment  to  such  a  position  to 
begin  on  or  before  October  1, 1992;  and 

Discipline  Criteria 

•  Any  branch  of  science  or 
engineering  normally  supported  by  NSF 
is  eligible  for  support  by  the  NYI 
Awards  program,  including  research  in 
engineering  education  or  science 
education. 

•  NSF  normally  will  not  support 
biomedical  research  with  disease- 
related  goals,  including  work  on  the 
etiology,  diagnosis,  or  treatment  of 
physical  or  mental  disease,  abnormality, 
or  malfunction  in  human  beings  or 
animals.  Animal  models  of  such 
conditions,  or  the  development  or 
testing  of  drugs  or  other  procedures  for 
their  treatment  also  generally  are  not 
eligible  for  support. 

Review  and  Selection 

The  review  of  nominees  will  be  based 
on  the  nominee's  ability  and  potential, 
as  a  researcher  and  teacher,  for 
contributing  to  the  vitality  of  the 
Nation's  scientific  and  engineering 
e^ort  The  selection  of  individuals  to 
receive  awards  will  be  made  by  the 
National  Science  Foundation  with  the 
advice  of  panels  of  scientists  and 
engineers  and  may  include 
consideration  of  factors  related  to 
science  and  engineering  infrastructure. 
The  review  criteria  include: 


•  Nominee's  competence  in  science  or 
engineering — as  evidenced  by  the 
nominee's  most  outstanding 
achievements  to  date,  particularly  the 
quality  of  research  and  publications, 
teaching  acomplishments.  institutional 
impact,  and  Reference  Forms. 

•  Nominee's  potential  for  continued 
professional  growth  as  a  research 
scientist  or  engineer — as  evidenced  by 
the  quality  of  the  nominee's  research 
plan,  the  currency  and  significance  of 
the  long-range  research,  and  the 
appropriateness  of  the  research  plan  to 
his/her  academic  setting  and  its 
probable  impact  upon  the  institution's 
research  environment. 

•  Nominee's  potential  for  significant 
development  as  a  teacher  and  academic 
leader  in  the  training  of  future  scientists 
or  engineers  and  commitment  to  an 
academic  career — as  evidenced  by  the 
nominee's  teaching  plan  and  the 
narrative  statements  describing  the 
nominee's  qualifications  for  this  award 
with  regard  to  the  nominee's 
development  as  an  academic  leader  and 
the  nominee's  potential  impact  on  the 
institution  in  its  teaching  mission. 

The  FY  1992  NYI  awardees  will  be 
announced  approximately  June  1992. 
The  base  funding  of  $25,000  for  the  first 
year  will  be  made  at  the  time  of  the 
awards  announcement.  Awardees  will 
be  expected  to  begin  their  research 
activities  under  this  program  no  later 
than  October  1, 1992. 

Nominating  Procedures 

Only  the  department  chairperson  or 
an  analogous  administrative  o^cial  at 
the  institution  may  nominate  faculty 
members  for  the  awards. 

An  NYI  Submission  consists  of  eight 
complete  sets  of  the  nomination  form, 
additional  forms  as  specified,  and  three 
Reference  Forms  in  referee-sealed 
envelopes.  Please  staple  each  complete 
set  of  the  nomination  form  separately. 
Type  styles  should  be  no  smaller  than  12 
characters  per  inch.  Forms  for  all  pages 
of  the  submission  are  included  in  the 
actual  program  brochure. 

Nomination  Form 

1.  Cover  Sheet  (1  pagej. 

2.  Support  and  Commitment 
Statement  (1  page).  ' 

3.  Nominator's  Narrative  Statement  (1 
page). 

4.  Nominee's  Research  and  Teaching 
Qualifications  (1  page). 

5.  Nominee's  Teaching  Plan  (1  page). 

6.  Nominee's  Research  Plan  (2  pages). 

7.  Biographical  Sketch  (3  page?). 
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Additional  Forms 

1.  NSP  Form  1225A— Supplementary 
Nominee  Information  (1  page). 

2.  Extra  copy  of  the  Cover  Sheet. 

References 

Three  completed  reference  forms  in 
sealed  envelopes  should  be  provided 
from  individuals  who  are  familiar  with 
the  research  and  teaching  capabilities  of 
the  nominee.  Referees  may  not  be  from 
the  nominating  institution  (comments 
from  on-campus  individuals  may  be 
incorporated  in  the  Nominator's 
Narrative  Statement.)  Reference  forms 
should  be  collected  using  NSF-provided, 
referee-sealed  envelopes  and  sent  in  the 
nomination  submission  to  NSF. 

If  NSF-provided  envelopes  are  not 
available,  envelopes  should  be 
addressed  to  The  NSF  Young 
Investigator  Awards  Program,  Care  of 
the  Nominator  and  clearly  marked  on 
both  sides:  "To  be  opened  only  by  NSF." 

Support  and  Commitments 

An  NYI  award  carries  a  base  NSF 
grant  of  $25,000  per  year  plus  up  to 
$37,500  of  additional  funds  per  year  on  a 
dollar-for-doUar  basis  to  match 
contributions  from  industrial  sources. 
The  base  grant  of  $25,000  for  the  Tirst 
year  will  be  provided  at  the  time  of  the 
initial  award.  The  first  submission  for 
matching  funds  should  be  accompanied 
by  a  total  first-year  budget,  in  support  of 
the  awardee's  research  activities.  The 
budget  should  show  both  the  amount 
requested  from  the  Foundation 
(including  the  previously-granted  base 
grant)  and  the  sources  and  the  amounts 
of  industrial  support.  In  subsequent 
years  requests  for  funding  of  the  base 
and  any  matching  support  should  be 
combined  in  a  single  request.  Further 
guidance  for  budget  submissions  will  be 
provided  to  awardees. 

Institutions  are  expected  to  contribute 
to  the  support  of  the  awardees  by 
guaranteeing  their  full  academic  year 
salary,  assisting  in  the  arrangement  of 
outside  matching  funds,  and  providing 
them  with  the  same  Hnancial  assistance 
for  the  use  of  equipment  and  the  costs  of 
student  help  as  is  made  available  to 
other  faculty.  None  of  the  funds, 
whether  provided  by  this  grant  or  by 
outside  supporters  of  the  program  as 
matching  funds  may  be  used  for  the 
academic-year  salary  of  the  awardee; 
summer  salary  for  awardees  may  be 
supported  for  up  to  two-ninths  of  the 
regular  academic-year  salary.  Indirect 
costs  are  limited  to  ten  percent  of  the 
total  funds  provided  by  the  Foundation. 

Except  as  otherwise  provided  in  this 
announcement,  the  terms  and  conditions 


will  be  analogous  to  those  stated  in  the 
publication,  NSF  90-77— Grants  for 
Research  and  Education  in  Science  and 
Engineering. 

Inquiries 

Inquiries  regarding  the  program  may 
be  addressed  to  the  NSF  Young 
Investigator  Awards,  National  Science 
Foundation,  1800  G  Street,  NW^ 
Washington,  DC  20550,  or  telephoned  to 
(202)  357-7536.  Inquires  regarding  a 
nomination's  review  should  be 
addressed  to  the  appropriate  NSF 
disciplinary  division.  Guidelines  for  the 
new  program  of  Presidential  Faculty 
Fellows  can  be  obtained  from  the 
address  given  below.  Descriptions  and 
telephone  numbers  for  NSFs  programs 
can  be  found  in  the  annual  NSF  Guide  to 
Programs,  single  copies  of  which  can  be 
obtained  by  writing  or  telephoning 
Forms  and  Publications,  National 
Science  Foundation,  Washington,  DC 
20550.  (202)  357-7861.  If  you  are  a  user  of 
electronic  mail  and  have  access  to  either 
BITNET  or  INTERNET,  you  may  prefer 
to  order  publications  electronically. 
BITNET  users  should  address  requests 
to  pubs@nsf.  INTERNET  users  should 
send  requests  to  pubs@nsf.gov.  In  your 
request,  include  the  NSF  publication 
number  and  title,  number  of  copies,  your 
name,  and  a  complete  mailing  address. 
Publications  will  be  mailed  within  2 
days  of  receipt  of  your  request.  The  NYI 
Announcement  is  NSF  91-112. 

Dated:  September  16, 1991. 
Mary  F.  Sladek, 

Program  Manager,  PFF/NYl  Programs. 
[FR  Doc.  91-22600  Filed  9-ie-«l;  8:45  am) 

MLUNQ  CODE  7S6S-01-M 

Advisory  Panel  for  infonnal  Science 
Education;  Meetings 

The  National  Science  Foundation 
announces  the  following  meetings: 

Name:  Advisory  Panel  for  Infonnal  Science 
Education. 

Dates  and  Times:  October  9, 1991.  from  1 
p.m.  to  S  p.m.  and  October  10  and  11,  from 
8:30  a.m.  to  S  p.m. 

Place:  The  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Robert  L  Russell,  Program 
Director,  Informal  Science  Education 
Program,  1800  G  Street,  r4W.,  room  63a 
Washington,  DC  20550,  Phone:  (202)  357-7076. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
science  education  projects. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 


or  conndential  nature,  including  technical 
information:  financial  data,  such  as  salaries, 
and  personal  Information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S,C.  552b(c).  Government  in  the 
Sunshine  Act. 

Dated:  September  16, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-22602  Filed  9-18-91:  a-45  am] 

BtUMQ  COOC  7S««-01-« 

Material  Research  Advisory 
Committee;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Materials  Research  Advisory 
Committee  (MRAC). 

Place:  Rooms  1242-1243,  National  Science 
Foundation,  1800  G  Street,  NW..  Washington, 
DC  20550. 

Date:  Monday,  October  7  and  Tuesday, 
October  8, 1991. 

Time:  8:30  a.m.-5:00  p.m.  (Monday):  9:00 
a.m.-5:00  p.m.  (Tuesday). 

Type  of  Meeting:  Open. 

Contact  Person:  Dr. ).  Narayan,  Division 
Director,  Division  of  Materials  Research 
(DMR):  Room  408,  National  Science 
Foundation.  Washington,  DC  20550, 
Telephone:  (202)  357-9794,  FAX:  (202)  357- 
7959. 

Minutes:  May  be  obtained  from  the  contact 
person,  Dr. ).  Narayan,  at  the  above  stated 
address. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  support  of 
materials  research. 

Agenda 

Monday.  October  7, 1991 

8:30  a.m.    Introductory  Remarks  and 

Adoption  of  Minutes 
9:00  a.m.    DMR  Status  ReporU  and  Budget 

Brienng 
12KX)  Noon    Working  Lunch 
1:00  p.m.    Meeting  with  Dr.  Joseph  Bordogna, 

Assistant  Director,  Engineering 
2:00  p.m.    Meeting  with  Dr.  David  Sanchez, 

Assistant  Director  Mathematical  and 

Pfiysical  Sciences 
3:30  p.m.    Discussion  of  Unlversify-Induslry- 

National  Laboratory  Linkages  and 

International  Collaborations 
SKX)  p.m.    Adjourn 

Tuesday.  October  8, 1991 

9:00  a.m.    Discussion  of  Future  Initiatives  of 

Importance  to  DMR 
10:00  a.m.    Further  Discussion  of  Future 

DMR  Initiatives 
11:30  a.m.    Meeting  with  Dr.  Walter  Massey. 

Director 
12:30  p.m.    Working  Lunch 
1 :30  p jn.    Further  Discussion  and  Future 

MRAC  Activities 
5K)0  p.m.    Adjourn 
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Dated  September  10.  t9»l. 
M.  R«bMxa  WmklBr, 

Commitle*  Mamigern^nl  Officer. 

IFR  Doc.  91-23603  PSItd  9-18-91: 8:45  amf 

BUXMG  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Requireinents  for 
Environmental  Review  for  Renewal  of 
Operating  License 

agency:  Nuclear  Ri  igMtatory 

Commission. 

acTKM:  Notice  of  availability. 


SUMMARY:  The  Nocfear  Regulatory 

Commission  (NRC)|is  proposing  to 
amend  its  regulations  (10  CFR  part  51)  to 
establish  new  requirements  for 
environmeatal  review  of  applications  for 
renewal  of  nuclear  power  plant 
operating  licenses.  The  proposed 
amendments  would  defme  the  number 
and  scope  of  environmental  issues 
which  would  need  to  be  addressed  as 
part  of  a  license  reoewal  application. 
Concurrent  with  the  proposed 
amendments,  the  NRC  is  pubhsfaing  for 
comment  a  draft  Generic  Environmental 
Impact  Statement.  9  draft  Regulatory 
Guide,  a  draft  Envi^oamenta)  Standard 
Review  Plan,  and  a  draff  Regulatory 
Analysis  which  supplement  the 
proposed  amendments. 

(1)  NUREG-1437,| "Generic 
Environniental  Impact  Stalem«it  for 
License  Renewal  of  Nuclear  Power 
Plants,"  Draft  Report  for  Comment,  Vol. 
1  Main  Report.  V0IJ2  Appendices. 
USNRC.  August  igii. 

(2)  NUREG-1440.rReguIatory 
Analysis  for  Proposed  Amendments  to 
Regulations  for  the  Environmental 
Review  for  Renewal  of  Nuclear  Power 
Plant  Operating  Ligenses:  Draft  for 
Comment,"  USNRQ  August  1991. 

(3)  DG-W02,  "Giidance  for  the 
Preparation  of  Supelemental 
Environmental  Repprts  in  Support  of  an 
Application  to  Ren^w  a  Nuclear  Power 
Plant  Operating  Liqense:  Draft  for 
CommenL"  NUREG-0009.  Regulatory 
Guide  4.2,  Revision;  2.  Supplement  Na  1, 
USNRC.  August  1991. 

(4)  NUREG-1429'"Environmental 
Standard  Review  Plan  for  the  Review  of 
License  Renewal  AbpKcations  for 
Nuclear  Power  Plants."  Draft  Report  for 
Comment,  USNRC,  | August  1991. 
ADOBEMEa:  A  free  {single  copy  of 
NUREGs  1437. 1444  ^429.  and  DG-4002 
to  the  extent  of  supf>ly,  may  be 
requested  by  those  considering 
providing  comment  by  writing  to  the 
U.S.  Nuclear  Regulatory  Commission. 


ATTN:  Distribution 


JMI 


and  Mail  Services 


Section.  Washington.  DC  20S55.  Copies 
of  all  docunents  cited  are  available  for 
inspection,  and/or  for  copying  for  a  fee, 
in  the  NRC  Public  Document  Room.  Z120 
L  Street.  NW  (Lower  Level.), 
Washington,  DC.  In  addition,  copies  of 
the  NUREGs  may  be  purchased  &om  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Waahtngtoo.  DC  20013-7082. 
Copies  are  also  available  for  purchase 
from  the  National  Technical  Information 
Service,  5286  Port  Royal  Road. 
SringfieW.  VA  22161. 
FOR  niRTMER  MFORMATION  CONTACT: 
Donald  Cleary,  Office  of  Nuclear 
Regulatory  Research,  U.S,  Nuclear 
Regolalory  Commission,  Washington. 
DC  20S55,  Telephone:  (301)  492-3996. 

Dated  at  Washington,  DC.  this  19th  day  of 
August,  19W. 

For  the  Nuclear  Regulatory  Commisston. 
Wama  MInners, 

Director.  Division  of  Safety  Issue  Resolution, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc  91-Z2829  Filed  9-18-91: 8:45  am] 

BMJUNO  COOe  7SiO-01-M 


(Dodwl  Noa.  50-348  and  50-364] 

AlabaHM  PoiMr  Co.;  ConaideraMon  of 
Isauanca  of  AmeodRients  to  Facttity 
Operatino  Ucenaaa,  Proposad  No 
Significant  Hazarda  Conaideratlon 
DetcrmtRaUon  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regnlatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-2 
and  NPF-8  issued  to  Alabama  Power 
Company  (the  licensee)  for  operation  of 
Joseph  M.  Farley  Nuclear  Plant  (FNP). 
located  in  Houston  Country,  Alabama. 

By  letter  dated  May  6, 1991.  Alabama 
Power  Company  proposed  amendments 
that  would  authorize  Southern  Nuclear 
Operating  Company,  Inc.  (Southern 
Nuclear),  to  become  the  operator  of  FNP. 
Southern  Nuclear  would  be  the 
exclusive  operating  licensee,  to  possess, 
manage,  use,  operate,  and  maintain  FNP. 
Alabwna  Power  Company  would 
continue  to  be  the  owner  of  the  facility. 
Southern  Nuclear  would  have  no 
entitlement  to  power  output  from  ¥HP  or 
authority  to  dispatch,  broker,  or  market 
the  energy  generated. 

As  described  in  the  application. 
Alabama  Power  Company  and  Southern 
Nuclear  are  wholly  owned  subsidiaries 
of  tiie  Soutbera  Company.  Southern 
Nuclear  was  formed  in  December  1980 
for  the  purpose  of  consolidating,  into  a 
sin^  organization,  personnel  within  the 
Soathem  Electric  System  engaged  in 
nuclear  operations.  Alabama  Power 


Company  states  that  there  would  be  no 
significant  change  in  nuclear  power  or 
support  organizations  for  FNP.  The 
onsite  audeer  generation  organization 
currently  responsible  for  the  physical 
operation  of  FNP  would  be  transferred 
intact  to  Southern  Nudear. 

Before  issuance  of  the  proposed 
license  amendments,  the  Coimnissioa 
will  have  made  the  fmdings  required  by 
the  Atomic  Energy  Act  of  1954^  as 
amended  (the  Act),  and  the 
Comnussion's  regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 

involve  a  significant  reduction  in  a  

margin  of  eadfety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Southern  Nuclear  will  employ,  or 
contract  as  neceMary,  all  technically 
qualified  personnel  necessary  to  become 
responsible  for  possession,  management, 
operatioa  use.  and  maintenance  at  FNP. 
Tlierefore.  it  follows  that  the  technical 
qualificalioiu  sA  employees  of  Southern 
Nuclear  and  its  contractor  will  be  consistent 
with  those  of  Alabama  Power  Company 
presently.  Personnel  qualifications  wiH 
remain  the  same  as  those  discussed  in  the 
Technical  Specifications  and  the  FSAR  (Final 
Safety  Analysis  Report). 

The  Alabama  Power  Company  employees 
engaged  in  the  operation  of  the  plant  will  be 
reassigned  to  Southern  Nuclear.  The 
organizational  structure  of  Southern  Nuclear 
will  provide  for  dear  management  control 
and  effective  lines  of  authority  and 
communication  between  the  organizational 
units  involved  in  the  management,  operation, 
and  technical  support  for  the  operation  of  the 
facility. 

As  a  result  of  the  proposed  changes,  there 
also  will  be  no  physical  changes  to  the 
facility  and  all  Limiting  Conditions  for 
Operation.  Limiting  Safely  System  Settings, 
and  Safety  Limits  specified  in  the  Technical 
Specifications  will  remain  unchanged.  With 
the  exception  of  administrative  clianges  to 
reflect  the  organization  of  Southern  Nuclear, 
the  emergency  plan,  security  plan.  QA 
(quality  assurance]  program  and  training 
program  wilt  be  unaffected.  Provisions  wilt 
also  be  made  for  an  orderly  transfer  of 
emergency  preparedness  and  security 


Federal  Register  /  Vol.  56,  No.  182  /  Thursday.  September  19.  1991  /  Notices 


47501 


Buppori  agreements.  Contractual  agreements 
will  ensure  continued  compliance  with  (10 
CFR  part  50.  appendix  A)  General  Design 
Criteria  |8ic|  17  as  well  as  Southern  Nuclear 
control  over  all  activities  within  the  exclusion 
area. 

Therefore,  the  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  In  fact,  due  to  the  opportunity  for 
increased  management  focus  on  nuclear 
operations  afforded  by  this  proposed 
amendment,  the  amendment  will  actually 
enhance  public  safety. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  design  and  design  liases  of 
the  plant  remain  the  same.  Therefore,  the 
current  plant  safety  analysis  remains 
complete  and  accurate  in  addressing  the 
licensing  basis  events  and  analyzing  plant 
response  and  consequences. 

The  Limiting  Conditions  for  Operation, 
Limiting  Safety  System  Settings,  and  Safety 
Limits  are  not  affected  by  the  proposed 
change.  With  the  exception  of  administrative 
changes  to  reflect  the  organization  of 
Southern  Nuclear,  plant  operating  and 
emergency  procedures  are  unaffected.  As 
such,  the  plant  conditions  for  which  the 
design  basis  accident  analyses  have  t>een 
performed  are  still  valid,  llierefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  those  previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Since  there  will  be  no  change  to  the  physical 
design  or  operation  of  the  plant,  there  will  be 
no  change  to  any  margins.  Further,  the  only 
changes  to  the  Technical  Specifications 
which  have  been  proposed  are  to  reflect  the 
organization  of  Southern  Nuclear.  The 
proposed  amendment  therefore  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  flnal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
OfRce  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 


this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  21. 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Dothan,  Alaoama 
36302.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  flnancial.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  that  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
signiHcant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  lake 
place  after  issuance  of  the  amendments. 

If  a  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
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hearing  beld  would  take  place  before 
the  issttcnce  of  any  amendment 

Normally,  the  ConuRission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  pCTiod. 
However,  should  circumstances  change 
during  the  notice  period  such  that  faiiore 
to  act  in  a  timely  ^ay  woutd  result,  for 
example,  in  deratiiig  or  shutdown  of  the 
facility,  the  CominUsion  may  issue  the 
license  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  fkial  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
Hnal  determinatio*  will  consider  all 
public  and  State  comments  received. 
Should  the  Commitoion  take  this  action, 
it  will  publish  a  nqtice  of  issuance  and 
provide  the  opporljunity  Cor  a  hearing 
after  issuance.  Th4  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  thje  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  thd  Commission's  Public 
Document  Room,  tpe  Celman  Building, 
2120  L  Street.  NW;  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  ^hiring  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  hf  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-{800)  342-«700).  The 
Western  Union  operator  should  be  given 
Datagram  Identifidation  Number  3737 
and  the  following  jnessage  addressed  to 
Elinor  G.  Adensart:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  public  date 
and  page  number  *f  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20655.  and  to  Jpmes  H.  Miller,  HI. 
Esq..  Balch  and  Bingham.  P.O.  Box  306. 
1710  Sixth  Avenu0  North.  Birmingham. 
Alabama  35201,  Attorney  for  the 
licensee.  I 

Nonlimely  filing^  of  petitions  for  leave 
to  intervene,  ameilded  petitions, 
supplemental  petitions  and/or  requests 
for  hearkig  will  no^t  be  entertained 
absent  a  determination  by  the 
Commissicm.  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specifred  i»  10  CFR  ^714(a)(lH>)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  [May  6. 1901.  which  is 
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available  for  pwbtic  inspection  at  the 
Comn^sion's  Public  Dixniment  Room. 
the  Gelfflan  Buikling.  2120  L  Street.  NW.. 
Washington.  DC  20655  and  at  the  local 
public  document  room  located  at 
Houston-Love  Memorial  Library.  212  W. 
Burdeahaw  Street  P.O.  Box  1369. 
Dothan.  Alabama  36302. 

Dated  at  RockviUe.  Maryland,  this  13th  day 
of  September  IWl. 

For  the  Nuclear  Regulatory  Commission. 

Stephen  T.  HoSmao. 

Project  Manager.  Projector  Directorate  ll-l 
Division  of  Reactor  Projects— f/ff.  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  91-22630  Filed  9-1S-91;  8:45  am) 
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Commonwealth  Edison  Co.,  Byron 
Station,  tJnft  Nos.  1  and  2,  Braidwood 
Station,  tJnit  Nos.  1  and  2;  Issuance  of 
Amendment  to  Facility  Operathig 
License 

The  U.S.  Nudear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  42  to  Facility  Operating 
License  No.  NPP-37,  Amendment  No.  42 
to  Facility  Operating  License  No.  NPF- 
66,  Amendment  No.  31  to  Facility 
Operating  License  No.  NPF-72.  and 
Amendment  No.  31  to  Facility  Operating 
License  No.  NPF-77.  issued  to 
Commonwealth  Edison  Company 
(CECo.  the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Byron  Station,  Unit  Nos.  1  and  2.  and 
Braidwood  Station,  Unit  Nos.  1  and  2, 
located  in  Ogle  Comity  and  Will  County. 
Illinois,  respectively.  The  amendments 
are  effective  as  of  the  date  of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to  (1)  be 
consistent  with  Standard  Technical 
Specifications,  and  (2)  to  reflect  the 
installation  of  an  automatic  leakage  rate 
detection  system  to  provide  continuous 
pressure  testing  of  the  containment  air 
lock  door  seal  gaskets. 

The  application  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1964.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  L  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
November  4. 1968  (53  FR  44665).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 


The  Commission  has  prepared  an 
Environmental  Assessment  retated  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment  the 
Commission  has  concluded  that  the 
issuance  of  these  amendments  will  not 
have  a  significant  eKect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  fl)  the  application  for 
amendments  dated  October  4. 1988.  as 
supplemented  on  August  14. 1989.  March 
20  and  April  8. 1981.  (2)  Amendment 
Nos.  42. 42. 31.  31,  to  License  Nos.  NPF- 
37.  NPF-ee.  NPF-72.  NPF-77. 
respectively,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmenta! 
Assessment  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Celman  Building.  2120  L  Street  NW.. 
Washington.  DC  and  at  the  local  public 
document  rooms  located  at:  for  Byron, 
the  Byron  Public  Library,  109  N. 
Franklin.  P.O.  Box  434,  Byron.  Illinois 
61010:  for  Braidwood,  the  Wilmington 
Township  Public  Library.  201 S. 
Kankakee  Street  Wilmington,  Illinois 
60481.  A  copy  of  items  (2).  (3).  and  (4) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects— lU/IV/V. 

Deled  al  RockviUe,  Maryiand  this  11th  day 
of  September  1981. 

For  the  Nticlear  Regulatory  Commission. 
Robert  M.  Pnlsifer, 

Project  Manager,  Project  Directorate  111-2, 
Division  of  Reactor  Projects— III/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  91-22831  Filed  9-18-91:  ft45  am) 

BILUNQ  COOe  TWO-SMt 


RAILROAD  RETIREMENT  BOARD 

Privacy  Act  of  1974;  Proposed 
Changes  to  Systems  of  Records 

agency:  Railroad  Retirement  Board. 
action:  Notice  of  proposed  change  to 
systems  of  records. 

SUMMARY:  The  purposes  of  this 
document  are  to  give  notice  of  (1)  4 
proposed  routine  uses  in  3  systems  of 
records;  (2)  a  revision  of  an  existing 
routine  use  in  1  system  of  records:  (3)  a 
change  in  the  name  of  the  system 
manager  in  20  systems  of  records;  and 
(4)  a  deletion  of  1  system  of  records. 
DATES:  The  systems  of  records  for  which 
a  new  or  revised  routine  use  is  proposed 
shall  be  amended  as  proposed  without 
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further  notice  October  21. 1991  unless 
comments  are  received  before  this  dale 
which  would  result  in  a  contrary 
determinatioa  Ail  other  dtanges  shall 
be  effective  as  of  SepteBtber  19. 1991. 
ADDRESSES:  Send  comments  to  Beatrice 
Ezerski.  Secretary  to  the  Board.  Railroad 
Retirement  Board,  844  Rush  Street. 
Chicago.  Illinois  60611. 
FOR  FURTNBR  mrOWMATIOM  COMTACn 
LeRoy  Bloinmaert.  Privacy  Act/FOIA 
Officer,  Railroad  Retirement  Board.  844 
Rush  Street.  Chicago.  Illinois  60611.  (312) 
751-4548  (FTS  386-4548).  The  telephone 
device  for  the  deaf  numbers  (TDD)  are 
(312)  751-4701  {FTS  388-4701). 
SUPPLEMENTARY  INFORMATION: 

Part  L  Proposed  Routine  Use* 

A  proposed  revision  of  routine  use  "p" 
in  system  of  records  RRB-21.  Railroad 
Unemployment  and  Sickness  Insurance 
Benefit  System,  would  bring  it  into 
conformity  with  the  wording  of  routine 
use  "u"  in  system  of  records  RRB-22. 
Railroad  Retirement.  Survivor,  and 
Pensioner  Benefit  system,  for  the  same 
disclosure.  Both  routine  uses  cover  the 
disclosure  of  information  to  a  railroad 
employer  for  the  purposes  of 
determining  entitlement  to  and  the  rates 
of  private  supplemental  benefits.  In 
December  1980  (45  FR  80392).  routine 
use  "u"  in  system  of  records  RRB-22 
was  amended  to  provide  that  disclosure 
could  be  madfe  to  an  organization  under 
contract  to  a  railroad  employer  as  well 
as  to  the  raiht)ad  employer.  At  the  time, 
comparable  routine  use  "p"  in  system  of 
records  RRB-21  was  not  revised 
accordingly.  The  proposed  revision  to 
routine  use  "p"  in  system  of  records 
RRB-21  is  designed  to  correct  the 
oversight 

Proposed  routine  use  "oo"  to  system 
of  records  RRB-22.  Railroad  Retirement. 
Survivor,  and  Pensioner  Benefit  System. 
would  permit  bonafide  researchers 
doing  epidemiological/mortality  studies 
approved  by  the  Railroad  Retirement 
Board  (RRB)  to  have  access  to  claim 
folders  in  order  to  extract  information 
pertaining  to  deceased  beneficiaries. 
The  Railroad  Retirement  Board  has 
determined  that  this  proposed  routine 
use  meets  the  compatibility  requirement 
because  it  is  a  necessary  and  proper 
use. 

Proposed  routine  use  "dd"  in  system 
of  records  RRB-21,  Railroad 
Unemployment  and  Sickness  Insurance 
Benefit  System,  would  permit  disclosure 
to  an  employee's  base-year  and  most 
recent  railroad  employer  identifying 
information  and  information  about  die 
employee's  claim  for  benefits  in  order  to 
afford  the  employer  the  opportunity  to 


submit  information  concerning  the 
claim.  In  addition,  after  the  claim  has 
been  paid  if  the  base-year  railroad 
employer  appeals  the  decision  awarding 
benefits,  all  information  regarding  the 
claim  may  be  furnished  to  such  base- 
year  railroad  employer  that  is  necessary 
and  appropriate  for  it  to  fully  exercise 
its  rights  of  appeal.  This  proposed 
routine  use  is  necessary  to  effect  certain 
provisions  of  tiie  Raihroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988 
(Pub.  L 100-647)  (hereinafter  referred  to 
as  the  Improvement  Act).  This  act  had 
as  one  of  its  purposes  changing  the 
railroad  unemployment  system  from  one 
in  which  the  employer's  contribution 
rate  was  set  on  a  system-wide  basis  to 
one  where  each  employer's  contribution 
rate  is  set  based  on  benefits  paid  to 
employees  of  tbat  employer.  In 
connection  with  the  change  to  an 
experience-rated  system,  the 
Improvement  Act  provided  the 
opportunity  for  greater  participation  by 
employers  in  the  claims  adjudication 
process.  Specifically,  the  Act  required 
that  the  RRB  notify  employers  after  a 
claim  has  been  filed  and  allow  a  period 
of  time  for  them  to  submit  information  to 
the  RRB  that  they  believe  is  relevant  to 
the  adjudication  of  the  claim. 
Additionally,  after  beneHts  have  been 
paid  on  a  claim,  employers  have  the 
right  to  appeal  the  RRB  decision  and  to 
be  furnished  with  all  information  that  is 
necessary  and  appropriate  for  them  to 
exercise  their  rights  in  this  regard.  The 
Railroad  Retirement  Board  has 
determined  that  this  proposed  routine 
use  meets  the  compatibility  requirement 
because  it  is  a  necessary  and  proper 
use. 

Two  routine  uses  proposed  for  system 
of  records  RRB-42,  Uncollectible  Benefit 
Overpayment  Accounts,  would  enable 
the  RRB  to  avail  iUelf  of  the  Federal 
salary/retirement  benefit  offset 
provisions  of  the  Debt  Collection  Act  of 
1982.  Routine  use  "g"  would  permit  the 
RRB  to  disclose  identifying  information 
to  the  Defense  Manpower  Data  Center 
of  the  Department  of  Defense,  the  Office 
of  Personnel  Management,  and  the 
Postal  Service  to  enable  those 
organizations  to  match  the  records  sent 
by  the  RRB  against  their  databases  of 
active  or  retired  Federal  civilian  or 
military  employees.  Under  any  computer 
matching  pro^m  between  the  RRB  and 
any  of  these  three  agencies  the  records 
matched  would  be  identified  to  the  RRB. 
and  the  RRB  would  be  furnished  the 
home  or  work  addresses  of  the  RRB 
debtors/Federal  empkiyee  or  retiree. 

Proposed  routine  use  "h"  would 
enable  the  RRB  to  furnish  identifying 


and  debt  information  to  the  Department 
of  Defense,  the  Office  of  Personnel 
Management,  or  any  Federal  agency 
relating  to  debtors  the  RRB  has  reason 
to  believe  are  receiving  either  a  military 
or  civilian  benefit  or  are  active 
employees  of  the  Federal  agency.  The 
ultimate  purpose  of  the  disclosure  would 
be  to  recover  the  debt  by  o^set  from 
either  the  retiree's  Federal  civilian  or 
military  benefits  or,  if  the  debtor  is  a 
current  Federal  employee,  from  that 
employee's  salary. 

Under  the  Debt  Collection  Act  of  1982. 
such  proposed  disclosures  have  been 
determined  to  be  compatible  with  the 
purposes  for  which  the  information  wet 
collected. 

The  RRB  is  planning  to  enter  into  a 
computer  matching  agreement  with  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense.  This  entity, 
through  an  interagency  agreement 
between  the  Department  of  Defense,  the 
Office  of  Personnel  Management,  the 
Office  of  Management  and  Budget,  and 
the  Department  of  the  Treasury, 
maintains  a  computerized  database  of 
employment  records  of  Federal 
employees  and  military  members  both 
active  and  retired.  Before  any  matching 
is  conducted  between  the  two  agencies, 
the  agencies  will  have  complied  with  all 
provisions  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988. 
including  a  specific  notice  in  the  Federal 
Register. 

Part  Ik  Changes  in  Other  Categoriea 

Storage 

We  are  amending  this  item  in  system 
of  records  RRB-12.  Railroad  Employees 
Registration  Form,  to  show  that  the  only 
storage  medium  is  microfiche.  The  paper 
forms  have  been  destroyed. 

System  Managerfs) 

Because  of  organizational  and  title 
changes,  we  changed  the  name  of  the 
system  manager  in  the  following 
systems:  RRB-1,  RRB-2,  RRB-3,  RRB-4. 
RR&-5.  RRB-8,  RRB-IZ  RRB-15,  RRB- 
16,  RRB-18.  RRB-19,  RRB-20,  RRB-22, 
RRB-23,  RRB-24.  RRB-25,  RRB-26.  RRB- 
27.  RRB-29,  and  RRB-42. 

Part  III:  Deletion  of  Systems  of  Records 

We  are  deleting  system  of  records 
RRB-28.  One  Percent  Historical  File  of 
Railroad  Unemployment  and  Sickness 
Beneficiaries,  because  it  is  no  longer 
maintained.  All  records  in  the  system 
have  been  destroyed. 


IMI 
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By  authority  of  the  $oard. 
Beatrice  EzOTski, 

Secretary  to  the  Boon 

RRB-1 

SVSTCM  nakie: 

Social  Security  Benefit  Vouchering 
System— RRB. 


This  section  should  be  revised  to  read 
as  follows: 


iM)CMICSS: 

and  Survivor 
Retirement 
,  Chicago,  Illinois 


SVSTIM  MAI«AaER<S) 

Director  of  Retirehient 
Programs,  U.S.  Rai 
Board,  844  Rush  Street 
60611. 


RRB-2 

SYSTEM  NAME: 

Medical  Examinee's  Index — RRB. 


This  section  should  be  revised  to  read 
as  follows: 


SYSTEM  MAI«AOEI«(S)  /*ID  ADDRESS: 

Director  of  Disab; 
Operations,  U.S.  Ra  Iroad 
Board,  844  Rush  Street 
60611. 


RRB-3 

SYSTEM  NAME: 

Medicare:  Part  B 
Medical  Insurance] 
Contract  to  the  Tra^Jelers 
Company — RRB. 


This  section  shou 
as  follows: 


SYSTEM  MANAGER(S)  A^  ADDRESS: 

Director  of  Disab 
Operations,  U.S.  Ra 
Board,  844  Rush  Street 
60611. 


RRB-4 
SYSTEM  NAME: 

Microfiche  of  Estimated 
Total  Compensatior 
Amount  File— RRB. 


This  section  shou 
as  follows: 


ity  and  Medicare 
Retirement 
:,  Chicago,  Illinois 


Supplementary 
'ayment  System — 
Insurance 


d  be  revised  to  read 


ity  and  Medicare 
Iroad  Retirement 
,  Chicago,  Illinois 


Annuity, 
and  Residual 


d  be  revised  to  read 


SYSTEM  MANAOER<S)  At«D  ADDRESS: 

Director  of  Field  Service,  U.S. 
Railroad  Reliremenl  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 


RRB-5 
SYSTEM  NAME 

Master  File  of  Railroad  Employees' 
Creditable  Compensation — RRB. 
Compensation — RRB. 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Research  and  Employment 
Accounts,  U.S.  Railroad  Retirement 
Board,  844  Rush  Street  Chicago.  Illinois 
60611. 


RRB-< 
SYSTEM  NAME: 

Railroad  Retirement  Tax 
Reconciliation  System — RRB. 

*        *        *        •        • 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief  Financial  Officer.  U.S.  Railroad 
Retirement  Board,  844  Rush  Street. 
Chicago,  Illinois  60611. 

RRB-12 
SYSTEM  NAME: 

Railroad  Employee's  registration 
File— RRB. 


This  section  should  be  revised  to  read 
as  follows: 

storage: 

Microfiche. 


This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Research  and  Employment 
Accoimts.  U.S.  Railroad  Retirement 
Board,  844  Rush  Street.  Chicago.  Illinois 
60611. 


RRB-15 
SYSTEM  NAME 

Covered  Abandoned  Railroads — RRB. 

***** 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEMS  MANAQER(S)  AND  ADDRESS: 

Director  of  Research  and  Employment 
Accounts.  U.S.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611. 


RRB-16 
SYSTEM  NAME: 

Social  Security  Administration 
Summary  Earnings — RRB. 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAaCR(S)  AND  ADDRESS: 

Director  of  Research  and  Employment 
Accounts,  U.S.  Raiht)ad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611. 


RRB-18 
SYSTEM  NAME: 

Travel  and  Miscellaneous  Voucher 
Examining  System — RRB. 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief  Financial  Officer.  U.S.  Railroad 
Retirement  Board.  Chicago.  Illinois 
60611. 


RRB-19 
SYSTEM  name: 

Payroll  Record  System— RRB. 
This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief  Financial  Officer,  U.S.  Railroad 
Retirement  Board.  844  Rush  Street, 
Chicago,  Illinois  60611. 
•        •        •        •        • 

RRB-20 
SYSTEM  name: 

Health  insurance  and  Supplementary 
Medical  Insurance  Enrolhnent  and 
Premium  Payment  System 
(MEDICARE)— RRB. 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Director  of  Disability  and  Medicare 
Operations.  U.S.  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago.  Illinois 
60611. 


RRB-21 

SYSTEM  NAMK 

Railroad  Unemployment  and  biuxness 
Insurance  Benefit  System — RRB. 
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This  section  is  revised  to  read  as 

TMI  SVrnBM,  MCUWM  CATMOMCS  or 

follows: 

USCM  MM  TMS  MMPOSIS  or  SUCH  uses: 

Routine  use  "p"  is  revised  to  read  as 
follows: 


p.  Pursuant  to  a  request  from  an 
employer  covered  by  the  Railroad 
Retirement  Act  or  the  Railroad 
Unemployment  Insurance  Act,  or  from 
an  organization  under  contract  to  an 
employer  or  employers,  information 
regarding  the  Board's  payment  of 
unemployment  or  sickness  benefits,  the 
methods  by  which  such  benefits  are 
calculated,  entitlement  data  and  present 
address  may  be  released  to  the 
requesting  employer  or  the  organization 
under  contract  to  an  employer  or 
employers  for  the  purposes  of 
determining  entitlement  to  and  rates  of 
private  supplemental  pension,  sickness 
or  unemployment  benefits  and  to 
calculate  estimated  benefits  due. 


A  new  paragraph  "dd"  is  added  to 
read  as  follows: 


dd.  Identifying  information  and 
information  about  a  claim  for  benefits 
nied  may  be  disclosed  to  an  employee's 
base-year  railroad  employer  and  the 
employee's  most  recent  railroad 
employer,  if  different,  in  order  to  afford 
that  employer  or  those  employers  the 
opportunity  to  submit  information 
concerning  the  claim.  In  addition,  after 
the  claim  has  been  paid,  if  the  base-year 
railroad  employer  appeals  the  decision 
awarding  benefits,  all  information 
regarding  the  claim^ay  be  disclosed  to 
such  base-year  railroad  employer  that  is 
necessary  and  appropriate  for  it  to  fully 
exercise  its  rights  of  appeal 


RRB-22 
SYSTSMMAMI: 

Railroad  Retirement,  Survivor,  and 
Pensioner  Benefit  System — RRB. 


HOUTINE  USES  OF  ReCOMDS  HAINTAMEO  M 
THE  SYSTEM,  mCUIIMNO  CATBOOIIIES  Of 
USEHS  AND  THE  PURPOSES  or  SUCH  uses: 

New  paragraph  "oo"  is  added  to  read 
as  follows: 

*        •        •        •       • 

00.  Disclosure  of  information  in  claim 
folders  is  authorized  for  bonafide 
researchers  doing  epidemiological/ 
mortality  studies  approved  by  the  RRB 
who  agree  to  record  only  information 
pertaining  to  deceased  beneficiaries. 


SYSTEM  MMMkMRfS)  J 

Director  of  Retirement  and  Survivor 
Programs.  VS.  Railroad  Retirement 
Board,  Chicago  Illinois  60611. 


RRB-23 
SYSTEM  NAME: 

Four  Percent  Wage  History  of 
Railroad  Workers— RRB. 


This  section  is  revised  to  read  as 
follows: 

SYSTEM  MANAQEIt(S)  AND  ADDRESS: 

Director  of  Research  and  Employment 
Accounts,  U.S.  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611. 


RRB-24 

SYSTEM  NAME: 

Research  Master  Record  for  Lump 
Sum  and  Residual  Awards  Under  the 
Railroad  Retirement  Act — RRB. 

•        •        *        *        • 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MAMAOERC)  AND  AOORBn: 

Director  of  Research  and  Employment 
Accounts,  U.S.  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611. 


RRB-2S 
SYSTEM  name: 

Research  Master  Record  for  Survivor 
Beneficiaries  Under  the  Railroad 
Retirement  Act— RRB. 


This  section  is  revised  to  read  as 
follows: 


SYSTEM  MANAOER^S)  I 

Director  of  Research  and  Employment 
Accounts,  U.S.  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago,  Illinois 
60611. 


Rl«»-2t 


Research  Master  Record  for  Retired 
Railroad  Employees  and  their 
Dependents— RRB. 
*       •       •       *       • 

This  section  is  revised  to  read  as 
follows: 


SYSTEM  MANAQBR(S)  AND  ADDRESS: 

Director  of  Research  and  Employment 
Accounts.  U.S  Railroad  Retirement 
Board.  844  Rush  Street.  Chicaga  Illinois 
60611. 


RRB-27 

SYSTEM  NAME: 

Railroad  Retirement  Board — Social 
Security  Administration  Financial 
Interchange  System — RRB. 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MAHAOERjS)  AND  ADDRESS: 

Director  of  Research  and  Employment 
Accounts,  U.S.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago.  Illinois 
60611. 
*         •        *        «        * 

The  following  system  of  records 
should  be  deleted  in  its  entirety. 

RRB-28 

SYSTEM  NAME: 

One  Percent  Historical  File  of 
Railroad  Unemployment  and  Sickness 
Beneficiaries — RRB. 


RRB-29 
SYSTEM  NAME: 

Railroad  Employees'  Cumulative 
Gross  Earnings  Master  File — RRB. 
*        *        •        •        • 

This  section  should  be  revised  to  read 
as  follows: 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Director  of  Research  and  Employmea. 
Accounts,  U.S.  Railroad  Retirement 
Board,  844  Rush  Street  Chicago,  Illinois 
60611. 


RRB-42 

SYSTEM  name: 

Uncollectible  Benefit  Overpayment 
Accounts — RRB. 


ROurmE  USES  of  records  maintaineo  in 

THE  system,  INCLUDtNO  CATEOORSS  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  uses: 

New  paragraphs  "g"  and  "h"  are 
added  to  read  as  follows: 


g.  Debtors'  names.  Social  Security 
Numbers.  Railroad  Retirement  claim 
numbers,  and  the  amounts  of  debts 
owed  may  be  disclosed  to  the  Defense 
Manpower  Data  Center  of  the 
Department  of  Defense,  to  the  Office  of 
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Personnel  Manageitient.  and  to  the 
Postal  Service  to  c(induct  computer 
matching  programs  for  the  purpose  of 
identifying  and  locating  individuals  who 
are  receiving  Fedeijal  salaries  or  benefit 
payments  and  deliQquent  in  their 
repayment  of  debt^  owed  to  the  U.S. 
Government  under  certain  programs 
administered  by  the  Railroad  Retirement 
Board  in  order  to  cellect  the  debts  under 
the  provisions  of  tlje  Debt  Collection  Act 
of  1982  (P.L  97-365|  by  voluntary 
repayment,  or  by  administrative  or 
salary  offset  procedures. 

h.  Debtors'  name  i,  Social  Security 
Numbers,  the  amoi  nts  of  debts  owed, 
and  the  history  of  t  le  debts,  may  be 
released  to  any  Federal  agency  for  the 


purpose  of  enablin| 


such  agency  to 


collect  debts  on  RR  3's  behalf  by 
administrative  or  si  lary  offset  under  the 
provisions  of  the  D^bt  Collection  Act  of 
1982  (P.L  97-365). 


This  section  shoiild  be  revised  to  read 
as  follows: 

SYSTEM  MAfMaEfl(8)  iNO  AOfMIESS: 

Chief  Financial  Officer,  U.S.  Raiboad 
Retirement  Board.  M4  Rush  Street. 
Chicago.  Illinois  60  111. 

[FR  Doc  91-22582  Fil^d  9-18-91;  8:45  am] 

BtUJNa  COM  7M».<)1 


SECURITIES  AND  ^CHANGE 
COMMISSION 

Self-Regulatory  Oilganlzations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

September  13, 1991. 

The  above  name(  national  securities 
exchange  has  filed  ipplications  with  the 
Securities  and  Excl  ange  Commission 
("Commission"]  putsuant  to  section 
12(f)(1)(B)  of  the  SeturiUes  Exchange 
Act  of  1934  and  Rul  b  12f-l  thereunder 


for  unlisted  trading 
lollowing  securities; 


sling 


,  In(. 


privileges  in  the 


Corp. 
Par  Value  (File  No.  7- 


Ijitertainment  Publis 
Common  Stock.  $.0^  I 
7251} 
Mi-Lo  Automotive, 
Common  Stock,  10^  Par  Value  (File  No.  7- 
7252) 
Fuhlic  Storage  Properties  VI 
Common  Stock,  $.o\  Par  Value  (File  No.  7- 
7253) 
Public  Storage  Propertii 
Common  Stock,  $.01  ] 
7254) 

These  securities  ire  listed  and 
registered  on  one  or  more  other  national 


ies  VH 

Par  Value  (File  No.  7- 


sicurities  exchange 


and  is  reported  in 


the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  4, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  fmds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  imlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
SecreUiry. 
(FR  Doc.  91-22556  Filed  9-18-fll:  8:45  am) 

BtUMQ  COOE  WIO-OI-H 

[Retoase  Na  34-29680;  File  Na  SR-NYSE- 
91-26] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
the  Absence  of  Fees  for  Off-Hours 
Trading 

September  12, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  20. 1991.  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Secxirities 
end  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization'B 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  rule  change  proposed  that  no  fee 
will  be  charged  for  o^-hours  trading 
tlirough  December  31, 1991  for  Crossing 
Session  I  and  for  an  undetermined 
period  of  time  for  Crossing  Session  n.* 


'  Recently,  the  Commission  temporarily  approved 
the  New  York  Stock  Exchange's  ["NYSE")  proposal 
to  establish  an  off-hours  trading  ("OHT")  facility 
consisting  of  Crossing  Session  1.  for  execution  of 
both  single-sided  and  coupled  single-stock  orders  at 
6  p-m..  and  Crossing  Session  U.  for  execution  of 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  rule  change  is  to 
establish  that  no  fee  will  be  charged  for 
system  usage  of  Crossing  Session  I  for 
the  remainder  of  1991  nor  for  use  of 
Crossing  Session  II  for  an  imdetermined 
period  of  time.  The  purpose  of  this 
proposal  is  to  encourage  use  of  the  new 
Crossing  Sessions  and  to  make  the  new 
sessions  competitive  with  both  overseas 
and  domestic  off-hours  services. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  to  charge  no  fees  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  bom 
members  or  other  interested  parties. 


crosses  of  multiple-stock,  aggregate-price  buy  and 
sell  orders  between  4  and  5:15  p.m.  See  Securities 
Exchange  Act  Release  No.  29237  (May  24, 1901).  SO 
FR  24S53  (May  31. 1991)  (temporary  approval  of  SR- 
NYSE-90-62  and  SR-NYSE-eO-53). 
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IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  elective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  form  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-26  and  should  be  submitted  by 
October  10, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  91-22560  Filed  9-18-01;  8:45  am] 

nujNO  cooe  mio-oi-h 


(RetMse  No.  34-29679;  RIe  Na  8R-PSE- 

91-29] 

Self-Reguiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Excttange,  Inc. 
Relating  to  Annual  Fees  or  Listed 
Company  Equity  Listing  Fees 

September  12. 1991. 

Pursuant  to  section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  August  26, 1991,  the  Paciflc 


Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  increase  or 
adopt  fees  relating  to  original  listings, 
maintenance  fees,  and  application 
processing  fees.  The  schedule  of 
proposed  fee  increases  is  available 
through  the  Exchange  Listing 
Department  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  increase  or 
adopt  fees  relating  to  the  listing  of 
issues.  Specifically  these  will  include  (1) 
the  raising  of  its  fee  for  an  original 
listing  from  $7,500  to  $10,000,  and  (2)  the 
raising  of  the  annual  maintenance  fee 
from  $250  to  $500  for  additional  issues 
with  the  maximum  fee  increasing  from 
$3,000  to  $5,000.  The  PSE  also  proposes 
that  a  new  fee  of  $250  cover  costs  where 
a  listed  company  changes  its  name  or 
par  value  of  its  listed  shares  without  any 
increase  or  decrease  in  outstanding 
stock.  Finally,  the  PSE  will  adopt  a  $250 
nonrefundable  fee  for  each  original 
listing  application. 

These  changes  are  designed  to  reflect 
additional  costs  and  they  will  keep  the 
Exchange  competitive  with  other  equity 
exchanges  offering  similar  services. 

The  proposed  Exchange  fee  increase 
is  consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  in  particular  in  that  it  is 
intended  to  assure  the  equitable 
allocation  of  reasonable  fees,  dues  and 


other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  conmients  on  the  proposed 
changes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-29  and  should  be  submitted  by 
October  10, 1991. 
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by  the  Division  of 
,  pu  9031)1  to  delegated 


For  the  Commtssionl  I 
Market  Regulation.  | 
authority 

MaigarsI  H.  McFarUn^ 
Depu  ty  Secretary 

|FR  Doc.  91  22S61  File^  »  18-91. 8:45  am] 
BiujNOCOOC  mo-oi-M 


Self-Regutatory  Organizations; 
AppKcations  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadeipiiia  Stocit  Exchange, 
Incorporated         i 

September  13, 1991.     I 

The  above  named  national  securities 
exchange  has  filed  i  ppHcations  with  the 
Securities  and  Exch  inge  Commission 
("Commission"]  pursuant  to  section 
12(f)(1)(B)  of  the  Se(iurities  Exchange 
Act  of  1934  and  Ruli  12f-l  thereunder 
for  unlisted  trading  mvileges  in  the 
following  securities: 

Invej  tment 


111 


0 


O: 


RYMA  Mortgage 
Common  Stocl(.  $aO  i 
7234) 
Minilnsured  Fund 
Common  Stock,  $0. 
7235) 
Morgan's  Foods,  Inc. 
Common  Stock,  No 
7236) 
Michael  Anthony , 
Common  Stock,  $0 
7-7237) 
Foundation  Health 
Common  Stock,  $0 
7238) 
CNA  Income  Shares, 
Common  Stock.  $1 
7239) 
Public  Storage  Propert 
Common  Stock,  $0. 
7240) 
Public  Storage  Properti 
Common  Stock,  $0 
7241) 

Hi-Lo  Automotive.  Inc 

Common  Stock.  $0. 

7-7242) 

Kmart  Corporation  Prp 

Depositary  Shares 

7-7243) 

State  Mutual  Securitie 

Common  Stock.  $1 

7244) 

Convertible  Holding 

Capital  Stock.  $0.10 

7245) 

CIM  High  Yield  Secu 

Common  Stock,  SO 

7246) 

Mutual  of  Omaha 

Common  Stock.  SO. 

7-7247) 

Fox  Meyer  Corpora  tioi  i 

Common  Stock,  SO. 

7-7246) 

Ahmanson  (H.F.)  & 

Common  Slock.  No 

7249) 

Texas  Instruments 


Par  Value  (File  No.  7- 
Par  Value  (File  No.  7- 

ir  Value  (File  No.  7- 

|ewc  lers 

0  tl  Par  Value  (File  No. 

Coi  poration 

0 1  Par  Value  (File  No.  7- 

Lic 

P  ir  Value  (File  No.  7- 


es  VII,  Inc. 
Par  Value  (File  No.  7- 


e«  VI,  Inc. 
Par  Value  (File  No.  7- 


0  n  Par  Value  (File  No. 


r  10  Par  Value  (File  No. 


Pi 


Trast 

r  Value  (File  No.  7- 


Irc.PrP 
'ar  Value  (File  No.  7- 

ri  ies 

0^  Par  Value  (File  No.  7- 

Inte^t  Shares,  Inc. 
0^  Par  Value  (File  No. 


0  ri  Par  Value  (File  No. 

Conpany 
1  "ar  Value  (Tile  No.  7- 


Common  Slock.  Si  Par  Value  (File  No  ■> 
'250) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  4, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonalban  G.  KaU, 
Secretary. 
[FR  Doc.  91-22555  Filed  9-18-81;  8:45  am) 

BILLINQ  COOE  M10-«t^ 


[Release  Na  IC-18309;  812-7621  ] 

The  INDEPENDENCE  CAPITAL  Group 
Of  Funds,  Inc.;  Notice  of  Application 

September  12. 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

applicant:  The  INDEPENDENCE 

CAPITAL  Group  of  Funds,  Inc.  (the 

"Company"). 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 

from  Section  18(g). 

SUMMARY  OF  APPUCATION:  The 

Company  seeks  an  order  permitting  it  to 
implement  a  proposed  dividend  policy 
involving  the  issuance  and  sale  of 
di^erent  classes  of  shares  in  difTerent 
investment  portfolios  as  described 
below. 

FlUNO  DATE:  The  application  was  filed 
on  November  7, 1990  and  amended  on 
June  19, 1991. 

HEARINO  OR  NOTmCATION  OF  HEARINQ: 
A  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 


copy  of  the  request  personally  or  by 
mail  Heanng  requests  shculd  be 
received  by  the  SEC  by  5.30  p  m  on 
October  7, 1991.  and  shculd  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  br 
for  lawyers,  a  certific<-'.c  of  service 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450 15th  Street. 
NW..  Washington,  DC  20549.  Applicant, 
Bellevue  Park  Corporate  Center,  103 
Bellevue  Parkway,  Wilmington, 
Delaware  19809. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511,  or  Max  Berueffy,  Branch  Chief, 
(202)  272-3016  (Division  of  Investment 
Management,  Office  of  Investment 

Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

AppUcant's  Representations 

1.  The  Company  is  registered  under 
the  Act  as  an  open-end  management 
investment  company.  The  Company  has 
registered  shares  representing  an 
interest  in  eight  investment  portfolios 
(individually,  a  "Fund,"  collectively,  the 
"Funds")  including  the  Money  Market 
Fund  (the  "Money  Fund"),  the  Tax-Free 
Money  Markti  Fund  (the  "Tax-Free 
Fund"),  and  the  Government  Money 
Maricet  Fund  (the  "Government  Fund") 
(collectively  the  "Money  Market 
Funds").  The  Money  Market  Funds,  in 
turn,  are  comprised  of  seven  classes  of 
shares.'  The  Company  proposes  to  have 
three  classes  of  shares  in  the  Money 
Fund  and  two  Classes  of  shares  in  each 
of  the  Tax-Free  Fund  and  Government 
Fund.  One  class  of  shares  in  the  Money 
Fund  (the  "Institutional  Class")  will  be 
offered  and  sold  to  The  Penn  Mutual 
Life  Insurance  Company,  its  affiliates 
and  other  institutions  ("Institutions") 
acting  for  their  own  account  or  on  behalf 
of  their  customers.  Another  class  of 
shares  in  the  Money  Fund  and  a  class  of 


■  The  Company  has  filed  with  the  SEC  a  separate 
application  requesting  an  exemption  from  sections 
18  (f).  (g),  and  (i)  of  the  Act  to  that  it  nay  issue  and 
sell  multiple  classes  of  shares  having  an  interest  in 
the  same  Fund.  The  application,  if  granted,  would 
permit  transfer  agency  and  distribution  expenses 
attributable  to  an  Institutional,  |anney  or 
INDEPENDENCE  CAPrfAL  Class  of  a  Daily 
Dividend  Fund  to  be  allocated  separately  to  that 
class  (the  "Multi-class  Application"). 
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shares  in  each  of  the  Tax-Free  Fund  and 
Government  Fund  (collectively,  the 
"Janney  Class")  are  offered  and  sold  to 
customers  of  Janney  Montgomery  Scott 
The  third  class  of  shares  in  the  Money 
Fund  and  the  second  class  of  shares  in 
each  of  the  Tax-Free  Fund  and 
Government  Fund  (collectively,  the 
INDEPENDENCE  CAPITAL  Class")  are 
offered  and  sold  to  investors  other  than 
Institutions  and  Janney  Montgomery 
Scott  customers. 

2.  Shares  of  the  Money  Market  Funds 
.are  offered  to  the  public  without  a  sales 
load.  Each  Money  Market  Fund  declares 
its  net  investment  income  as  a  dividend 
on  a  daily  basis  and  pays  dividends 
monthly.  The  net  asset  value  per  share 
of  each  Money  Market  Fund  is 
computed  using  the  amortized  cost 
method  of  valuation  under  rule  2a-7 
under  the  Act.  The  Company  uses  its 
best  efforts  to  maintain  the  net  asset 
value  of  each  Money  Market  Fund  at 
$1.00  per  share.  The  Money  Market 
Funds  and  any  other  existing  or  futiu>e 
investment  portfolios  of  the  Company 
that  currently  or  in  the  future  declare 
dividends  on  a  daily  basis  and  calculate 
their  net  asset  value  under  the 
amortized  cost  method  of  valuation 
under  2a-7  under  the  Act  are  hereinafter 
collectively  called  the  "Daily  Dividend 
Funds." 

3.  Institutional  Class  shares  in  the 
Money  Market  Funds  are  sold  each  day 
that  the  Company,  its  custodian  and  the 
purchasing  institution  are  open  for 
business  and  will  be  redeemed  on  each 
day  that  the  New  York  Stock  Exchange 
(the  "NYSE")  and  the  Federal  Reserve 
Bank  of  Philadelphia  (the  "FRB")  are 
open  for  business.  Janney  and 
INDEPENDENCE  CAPITAL  class  shares 
are  sold  and  redeemed  on  each  day  that 
the  NYSE  and  FRB  are  open  for 
business. 

4.  Currently,  shares  of  each  Money 
Market  Fund  begin  earning  dividends  on 
the  day  a  purchase  order  is  executed, 
and  continue  to  earn  dividends  through 
and  including  the  day  before  the  shares 
are  redeemed.  Since  the  Company 
instituted  this  dividend  policy  it  has 
retained  the  services  of  Independence 
Capital  Management.  Inc. 
("Independence  Capital")  as  transfer 
agent  for  the  Institutional  and 
INDEPENDENCE  CAPITAL  Classes  of 
the  Money  Market  Funds.  Independence 
Capital's  transfer  agency  systems  are 
programmed  for  a  dividend  policy  under 
which  shares  begin  earning  dividends 
on  the  next  day  after  the  shares  are 
purchased  through  and  including  the  day 
on  which  the  shares  are  redeemed. 
Independence  Capital  has  advised  the 
Company  that  programming  changes 


would  not  be  cost-effective  and  would 
likely  result  in  increased  costs  to  the 
Company  and  its  shareholders. 

5.  As  a  result,  the  Company  wishes  to 
implement  the  proposed  dividend  policy 
further  described  below  whereby 
investors  who  purchase  shares  of  the 
Janney  Class  of  a  Daily  Dividend  Fund 
will  earn  dividends  beginning  on  the  day 
their  shares  are  purchased  through  and 
including  the  day  before  the  investors 
are  entitled  to  receive  redemption 
proceeds.  Investors  who  purchase 
shares  of  Institutional  and 
INDEPENDENCE  CAPITAL  Classes  of  a 
Daily  Dividend  Fund  will  earn  dividends 
beginning  the  next  day  after  their  shares 
are  purchased  through  and  including  the 
day  on  which  the  shares  are  redeemed. 
This  proposed  dividend  policy  will  be 
fully  described  in  the  prospectus  of  each 
class. 

6,  Under  this  proposed  dividend 
policy,  each  Daily  Dividend  Fund  will 
declare  one  dividend  each  day  from  the 
day's  net  income  as  of  4  p.m.  Eastern 
Time.  Each  Daily  Dividend  Fund 
investor  will  participate  in  the  particular 
Fund's  dividend  on  a  pro  rata  basis 
except  that  dividends  may  vary  among 
the  classes  within  a  Daily  Dividend 
Fund  because  the  Multi-Class 
Application,  if  granted,  would  permit 
transfer  agency  and  distribution 
expenses  to  be  allocated  separately,  In 
declaring  the  daily  dividend,  each  Daily 
Dividend  Fund  will  utilize  two  record 
dates.  Dividends  will  be  declared  and 
payable  on  shares  of  the  Janney  Class  of 
a  Daily  Dividend  Fund  that  are 
outstanding  at  the  close  of  business  the 
day  the  dividend  is  declared  (or  at  S 
p.m.  if  such  day  is  not  a  business  day), 
while  dividends  will  be  declared  and 
payable  on  shares  of  the  Institutional 
and  INDEPENDENCE  CAPITAL  Classes 
of  a  Daily  Dividend  Fund  that  are 
outstanding  at  the  close  of  business  on 
the  day  before  the  dividend  is  declared 
(or  at  5  p.m.  if  such  previous  day  is  not  a 
business  day). 

Applicant's  Legal  Analysis 

1.  The  Company  requests  an 
exemptive  order  pursuant  to  Section  6(c) 
to  the  extent  that  the  proposed  dividend 
policy  might  be  deemed  to  constitute  a 
"senior  security"  within  the  meaning  of 
section  18(g)  and  therefore  be  prohibited 
by  section  18(f)(1)  of  the  Act. 

2.  Section  18(g)  of  the  Act,  in  pertinent 
part,  defmes  senior  security  to  include 
any  bond,  debentiire,  note,  or  similar 
obligation  or  instrument  constituting  a 
security  and  evidencing  indebtedness. 
and  any  stock  of  a  class  having  priority 
over  any  other  class  as  to  distribution  of 
assets  or  payment  of  dividends.  Section 
18(fl(l)  of  the  Act,  generally,  makes  it 


unlawful  for  any  open-end  investment 
company  to  issue  any  class  of  senior 
security  or  to  sell  any  senior  security  of 
which  it  is  the  issuer,  except  for  certain 
bank  borrowings. 

3.  The  Company  asserts  that  its 
proposed  dividend  policy  will  not  result 
in  any  class  of  shares  in  a  Daily 
Dividend  Fund  having  priority  over  any 
other  class  of  shares  in  the  same  Fund 
as  to  the  distribution  of  assets  (in 
liquidation  or  otherwise)  or  as  to 
payment  of  dividends,  and  that  all 
shares  of  each  Daily  Dividend  Fund  will 
be  entitled  to  participate  equally  in  the 
dividends  of  the  particular  Fund,  except 
as  may  be  permitted  by  the  Multi-Class 
Application.  However,  to  eliminate  any 
possibihty  that  the  Company's  proposed 
dividend  policy  might  be  deemed  to 
result  in  a  "senior  security,"  the 
Company  requests  an  exemptive  order 
from  the  SEC. 

4.  The  SEC  is  authorized  by  section 
6{c)  of  the  Act  to  exempt,  inter  alio,  any 
"security"  or  any  "class  or  classes  of 

•  *  •  securities"  from  any  provision  of 
the  Act  or  rule  thereunder,  "if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
(the  Act)." 

5.  The  proposed  dividend  policy 
would  permit  the  Company  to  retain 
Independence  Capital  without 
additional  costs  associated  with 
programming  changes.  This  would 
benefit  the  Company  and  its 
shareholders  because  Independence 
Capital  is  capable  of  providing  the 
Company  with  a  number  of  beneficial 
and  important  services  and  shareholder 
purchase  and  redemption  options  at 
relatively  low  fees  and  costs.  Thus,  the 
proposed  dividend  policy  and  requested 
relief  is  grounded  on  the  Company's 
legitimate  business  needs. 

6.  For  the  reasons  set  forth  above,  the 
Company  submits  that  the  requested 
exemption  is  appropriate  in  the  public 
interest  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  SEC  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 

authority. 

Mvgant  H.  McFuUnd, 

Deputy  Secretary. 

(FR  Doc.  91-22557  Filed  9-18-91:  8:45  am] 
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The  INDEPENDENCE  CAPITAL  Group 
of  Funds,  Inc.  et  al^  Notice  of 
Application 


T 


September  12, 1991. 

AQENCV:  Securities ^nd  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  19y)  (the  "Act"). 

APPUCANTS:  The  IInIdEPENDENCE 
CAPITAL  Group  of  Funds.  Inc.  (the 
"Company"),  Independence  Capital 
Management,  Inc.  (ylCMl"),  Janney 
Montgomery  Scott,  Inc.  ("JMS")  and 
Penn  Mutual  Equitjj  Services  ("PMES"). 

RELEVANT  1940  ACtt  SECTIONS: 

Exemption  requested  under  section  8(c) 
from  section  18(f),  lB(g)  and  18(i). 
SUMMARY  OF  APPU^ATION:  Applicants 
seek  a  conditional  order  permitting  the 
issuance  and  sale  of  multiple  classes  of 
securities  representing  interests  in 
certain  existing  moaey  market  funds  as 
well  as  any  other  existing  or  future 
investment  portfolios  of  the  Company 
that  in  the  future  declare  dividends  on  a 
daily  basis  and  calqulate  their  net  asset 
value  using  the  amc  rtized  cost  method 
of  valuation.  The  cl  isses  would  be 
identical  except  for  di^erences  related 
to  rule  12b-l  plan  e  cpenses,  transfer 
agency  expenses,  eiLchange  privileges, 
class  designation,  a  id  voting  rights  and, 
subject  to  a  pending  application, 
different  dividend  declaration  dates. 
RUNG  DATE:  The  apjplication  was  filed 


on  April  16, 1990  ar 
January  23,  April  IC 
HEARING  OR  NOTIF 


amended  on 
|andMayl7. 1991. 
KTION  OF  HEARING: 

An  order  granting  tie  application  will  be 
issued  unless  the  SBC  orders  a  hearing. 
Interested  persons  nay  request  a 
hearing  by  writing  vp  the  SECs 
Secretary  and  servifig  Applicants  with  a 
copy  of  the  request.. personally  or  by 
mail.  Hearing  requffits  should  be 
received  by  the  SEQ  by  5:30  pjn.  on 
October  7. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  fdrm  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  sHould  state  the  nature 


kst,  the  reason  for 

{issues  contested. 

be  notified  of  a 


of  the  writer's  inters 
the  request,  and  the 
Persons  who  wish  ti 
hearing  may  reques^  notification  by 
writing  to  the  SEC'a  Secretary. 
ADDRESSES:  Secretary.  SEC  450  5th 
Street,  NW..  Washitigton,  DC  20549. 
Applicants:  Company,  Bellevue 
Corporate  Center,  1  )3  Bellevue 
Parkway.  Wilmingti  m,  Delaware  19809; 
ICMI.  600  Dresher  f  oad.  Horsham. 


Pennsylvania  19044 


JMS.  1601  Market 


Street.  Philadelphia.  Pennsylvania  19103; 
and  PUSS,  5  Penn  Center  Plaza, 
Philadelphia,  Pennsylvania  19103. 

FOR  FURTHER  MFORMATION  CONTACT: 

Marc  Duffy.  Staff  Attorney.  (202)  27Z- 
2511,  or  Max  Berueffy,  Branch  Chief, 
(202)  272-3018  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  has  registered  under 
the  Act  as  an  open-end  management 
investment  company.  The  Company  has 
registered  shares  representing  interests 
in  eight  investment  portfolios 
(individually,  a  "Fund,"  collectively,  the 
"Funds"),  including  the  three  money 
market  funds:  the  Money-Market  Fund 
(the  "Money  Fund"),  the  Tax-Free 
Money  Market  Fund  (the  'Tax-Free 
Fund")  and  the  Government  Money 
Market  Fund  (the  "Government  Fund") 
(collectively,  the  "Money  Market 
Funds").  AppUcants  request  that  the 
relief  sought  by  this  application  extend 
to  the  Money  Market  Funds,  and  any 
other  existing  or  future  investment 
portfolios  of  the  Company  that  in  the 
future  declare  dividends  on  a  daily  basis 
and  calculate  their  net  asset  value  using 
the  amortized  cost  method  of  valuation 
of  rule  2a-7  under  the  Act  (the  "Daily 
Dividend  Funds"). 

2.  The  Company  proposes  to  issue 
multiple  classes  of  securities 
representing  interests  in  the  Money 
Market  Funds.  The  Money  Fund  will 
have  three  classes  of  shares  and  each  of 
the.  Tax-Free  Fund  and  Government 
Fund  will  have  two  classes  of  shares. 
One  class  of  shares  in  the  Money  Fund 
(the  "Institutional  Class")  will  be  offered 
and  sold  to  The  Penn  Mutual  Life 
Insurance  Company  ("Penn  Mutual"),  its 
affiliates  and  other  institutions 
("Institutions")  acting  for  their  own 
account  or  on  behalf  of  their  customers. 
Another  class  of  shares  in  the  Money 
Fund  and  a  class  of  shares  in  each  of  the 
Tax-Free  Fund  and  Government  Fund 
(collectively,  the  "janney  Class")  will  be 
offered  and  sold  to  customers  of  JMS. 
The  third  class  of  shares  in  the  Money 
Fund  and  the  second  class  of  shares  in 
each  of  the  Tax-Free  Fund  and 
Government  Fund  (collectively,  the 
"INDEPENDENCE  CAPITAL  Class ") 
will  be  offered  and  sold  to  investors 
other  than  Institutions  and  JMS 
customers. 

3.  ICMI  serves  as  the  Company's 
investment  adviser  and  as  the  transfer 


agent  for  the  Institutional  Class  and  the 
INDEPENDENCE  CAPITAL  Class. 
Provident  National  Bank  ("Provident") 
serves  as  the  Company's  custodian. 
Provident  Financial  Processing 
Corporation  ("PFPC")  serves  as  the 
Company's  administrator  and  as  the 
transfer  agent  for  the  Janney  Class. 
PMES  serves  as  the  distributor  for  the 
Instihjtional  and  INDEPENDENCE 
CAPITAL  Classes.  JMS  serves  as  the 
distributor  for  the  Janney  Class. 
Provident  and  PFPC  are  indirect 
subsidiaries  of  PNC  Financial  Corp. 
ICMI.  PMES  and  JMS  are  direct  or 
indirect  subsidiaries  of  Penn  Mutual. 
4.  Each  Class  of  a  Daily  Dividend 
Fund  would  be  identical  in  all  respects 
except  for  class  designation,  exchange 
privileges,  the  allocation  of  certain 
expenses  and  voting  rights.'  Each  Daily 
Dividend  Fund's  shares  would  also  be 
subject  to  the  same  investment 
objective,  policies,  and  limitations.  They 
would  differ,  however,  in  that:  (a)  each 
Institutional,  Janney  and 
INDEPENDENCE  CAPITAL  Class  will 
have  different  class  designations;  (b) 
each  Janney  and  INDEPENDENCE 
CAPITAL  Class  will  bear  the  payments 
incurred  pursuant  to  the  terms  of  a  12b- 
1  plan  (a  "12b-l  Plan")  applicable  to 
that  class;  (c)  each  Institutional,  Janney 
and  INDEPENDENCE  CAPITAL  Class 
will  also  bear  transfer  agency  expenses 
directly  attributable  to  that  Class;  (d) 
only  the  holders  of  the  shares  of  the 
Janney  or  INDEPENDENCE  CAPITAL 
Classes  involved  would  be  entiUed  to 
vote  on  matters  pertaining  to  the  12b-l 
Plan  and  any  related  agreements 
relating  to  such  class  or  classes  (for 
example,  the  adoption,  amendment  or 
termination  of  a  12b-l  Plan)  in 
accordance  with  the  provisions  of  rule 
I2l>-1;  and  (e)  different  dividend 
declaration  dates  if  permitted  by  the 
SEC  pursuant  to  the  Dual  Dividend 
Application.  The  Institutional,  Janney 
and  INDEPENDENCE  CAPITAL  Classes 
of  a  Daily  Dividend  Fund  may  also  differ 
with  respect  to  exchange  privileges. 
Shares  of  a  Janney  or  INDEPENDENCE 
CAPITAL  Class  of  a  particular  Fund  are 
exchangeable  for  shares  of  a  Janney  or 
INDEPENDENCE  CAPITAL  Class, 
respectively,  of  another  Money  Market 
Fund.  Shares  of  the  INDEPENDENCE 


'  The  Company  has  alio  appKed  for  an  order 
allowing  the  clatset  to  have  different  dividend 
declaration  date*.  See  File  No.  812-7621  (the  "Dual 
Dividend  Application"),  fanney  Class  investors 
would  receive  their  first  dividend  on  the  day  their 
purchase  order  is  executed  and  their  last  dividend 
OD  the  day  t>efore  redemption.  Institutional  and 
Independence  Capital  Class  Investors  would  receive 
their  flrst  dividend  on  the  next  day  after  their 
purchase  order  is  executed  and  their  last  dividend 
on  the  day  of  redemption. 
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CAPITAL  Class  are  also  exchangeable 
for  shares  of  a  Pand  other  than  a  Money 
Market  Fund,  as  are  shares  of  the 
Institutional  Class. 

5.  The  12b-l  Plan  wUI  provide  for  the 
payment  of  compensation  ("12b-l 
Payments")  In  connection  with  the 
distribution  of  shares  of  the  ]anney  and 
INDEPENDENCE  CAPITAL  Classes.  An 
explicit  purpose  of  the  12b-l  Plan  will 
be  to  finance  distribution  activities  in 
connection  with  the  sale  of  Janney  and 
INDEPENDENCE  CAPITAL  Class 
shares.  In  addition,  the  12b-l  Plan 
would  permit  the  Company's 
distributors  to  pay  fees  ("Service  Fees." 
and  collectively  with  12b-l  Payments. 
"Plan  Payments")  for  support  services 
provided  by  securities  dealers,  financial 
institutions  or  other  industry 
professionals  ("Service  Organizations"). 
Payments  by  die  Company  under  the 
12b-1  Plan  will  be  for  distribution- 
related  expenses  incurred  in  connection 
with  the  sale  of  fanney  or 
INDEPENDENCE  CAPITAL  shares  and 
shareholder  support  services.  The 
shareholder  support  services  provided 
by  Service  Organizations  are  intended 
to  augment  and  not  duplicate  the 
services  provided  to  the  Company  by  its 
service  contractors  (e.g.,  administrator, 
transfer  agents,  custodian  and 
distributors).  Only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  charged  to  that  class: 
expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
charged  to  that  class. 

e.  Payments  by  a  Daily  Dividend  Fund 
under  the  current  12b-l  Plan  will  not 
exceed  .10%  (annualized)  of  the  average 
daily  net  asset  value  of  the  Company's 
outstanding  Janney  and 
INDEPENDENCE  CAPITAL  Class 
shares.  The  12b-l  Plan  and  any  related 
agreements  will  be  subject  to  all  of  the 
provisions  of  rule  12b-l  under  the  Act 

7.  By  offering  Institutional  (anney  and 
INDEPENDENCE  CAPITAL  Class 
shares  as  described  above,  the 
Company  expects  to  achieve  added 
flexibility  in  meeting  the  service  and 
investment  needs  ofshareholders  and 
future  investors.  The  Company  believes 
that  the  expense  of  the  Plan  Payments 
made  with  respect  to  a  particular  Janney 
or  INDEPENDENCE  CAPITAL  Qass 
should  be  appropriately  borne  by  the 
shareholders  of  such  class  because  the 
benefits  of  the  12b-l  Plans  will  accrue  to 
them.  It  would  be  inefficient,  and  in 
some  instances  economically  or 
operationally  unfeasible,  to  organize  a 
separate  Daily  Dividend  Fund  for  each 
Institutional,  fanney  or  INDEPENDENCE 
CAPITAL  Class. 


8.  The  net  asset  value  of  all 
outstanding  shares  representing  an 
interest  in  the  same  Daily  Dividend 
Fund  will  be  computed  on  the  same 
days  and  at  the  same  times  by  adding 
the  value  of  all  portfolio  securities  and 
other  assets  belonging  to  the  Daily 
Dividend  Fund  involved,  subtracting  the 
liabilities  charged  to  sudi  Daily 
Dividend  Fund  and  Dividing  the  result 
by  the  number  of  such  outstanding 
shares.  Further,  the  gross  income  of  a 
Daily  dividend  Fund  will  be  allocated  on 
a  pro-rata  basis  to  each  outstanding 
share  in  the  Daily  Dividend  Fund 
regardless  of  class,  and  all  expenses 
incurred  by  the  Daily  Dividend  Fund 
will  be  borne  on  a  pro-rata  basis  by 
such  outstanding  shares  except  for  the 
payments  that  are  made  under  the  12b-l 
Plan  that  has  been  adopted  in 
connection  with  the  Janney  and 
INDEPENDENCE  CAPITAL  Class  and 
for  transfer  agency  expenses. 

9.  Because  of  the  Plan  Payments  and 
transfer  agency  expenses,  the  net 
income  of  (and  dividends  payable  to) 
ead)  class  would  be  somewhat  different 
than  the  net  income  of  (and  dividends 
payable  to)  the  other  classes  in  the  same 
Daily  Dividend  Fund.  Dividends  paid  to 
each  dass  in  a  Daily  Dividend  Fund 
will  however,  be  declared  and  paid  on 
the  same  days  and  at  the  same  times, 
(except  as  otherwise  approved  by  the 
SEC  pursuant  to  the  Dual  Dividend 
Application)  and.  except  as  noted  with 
respect  to  Plan  Payments  and  transfer 
agency  expenses,  will  be  determined  in 
the  same  manner  and  paid  in  the  same 
amounts. 

Appflcanf  8  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  pursuant  to  section  6(c)  of  the  Act 
to  permit  the  proposed  issuance  and 
sale  of  Institutional,  Janney  and 
INDEPENDENCE  CAPITAL  Class 
shares  representing  interests  in  Daily 
Dividend  Funds  (the  "Multi-Class 
System")  to  the  extent  that  the  issuance 
and  sale  of  such  shares,  including  the 
allocation  of  voting  rights  thereto  and 
the  payment  of  dividends  thereon  as 
described  above,  might  be  deemed:  (a) 
to  result  in  a  "senior  security"  within  the 
meaning  of  section  18(g)  of  the  Act  and 
to  be  prohibited  by  section  18(f)(1)  of  the 
Act;  and  (b)  to  violate  the  equal  voting 
provisions  of  section  18(i)  of  the  Act 
Hie  proposed  allocation  of  expenses 
and  voting  rights  in  the  manner 
described  is  equitable  and  will  not 
discriminate  against  any  group  of 
shareholders.  Investors  purchasing 
Institutional.  Janney  and 
INDEPENDENCE  CAPITAL  Class 
shares  and  receiving  the  services 
provided  under  the  12b-l  Plan  and  the 


transfer  agency  services  associated  with 
the  particular  shares,  will  bear  the  costs 
associated  with  such  services.  Investors 
will  also  enjoy  exclusive  shareholder 
voting  rights  with  respect  to  matters 
affecting  their  I2t>-1  Plan. 

2.  The  proposed  arrangement  does  not 
involve  borrowings  and  does  not  affect 
the  Company's  existing  assets  or 
reserves.  Nor  will  the  proposed 
arrangement  increase  the  speculative 
character  of  the  shares  in  a  Daily 
Dividend  Fund  because  all  shares  in  a 
Daily  Dividend  Fund  will  participate 
pro-rata  in  all  of  such  Daily  Dividend 
Fund's  Income  and  expenses  (with  the 
exception  of  the  Plan  Payments  and 
transfer  agency  expenses).  Accordingly, 
the  requested  exemption  is  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  Intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants'  Coodtioiw 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  Institutional.  Janney  and 
INDEPENDENCE  CAPITAL  Class  of  a 
Daily  Dividend  Fund  will  represent  an 
interest  in  the  same  portfolio  of 
investments  of  the  Company,  and  will 
be  identical  in  aU  respects,  except  as  set 
forth  below.  The  only  differences  of 
such  Classes  will  relate  solely  to:  (a) 
The  impact  of  Plan  Payments,  the 
transfer  agency  expenses  attributable  to 
each  such  Class,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  that  shall  be 
approved  by  the  ^C  pursuant  to  an 
amended  order;  (b)  different  dividend 
declaration  dates  if  approved  by  the 
Dual  Dividend  Application:  (c)  the  fact 
that  the  Institutional  Class  will  not  vote. 
and  the  Janney  and  INDEPENDENCE 
CAPITAL  Classes  will  vote  separately, 
with  respect  to  the  Company's  12b-l' 
Plans:  (d)  the  different  exchange 
privileges  of  such  classes:  and  (e)  the 
designation  of  each  such  class. 

2.  The  directors,  including  a  majority 
of  the  independent  directors,  will 
approve  the  Multi-Class  System.  The 
minutes  of  the  meetings  of  the  directors 
of  the  Company  regarding  the 
deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  will 
reflect  in  detail  the  reasons  for  the 
directors'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  both  the  Company  and 
its  shareholders. 

3.  On  an  ongoing  basis,  the  directors 
of  the  Company,  pursuant  to  their 
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fiduciary  responsibilities  und^r  the  Act 
and  otherwise,  wil  monitor  the 
Company  for  the  acistence  of  any 
material  conflicts  between  the  interests 
of  the  Institutionali  }anney  and 
INDEPENDENCE  CAPITAL  Classes. 
The  directors,  including  a  majority  of  the 
independent  directors,  shall  take  such 
action -as  is  reasoijably  necessary  to 
eliminate  any  sucH  conflicts  that  may 
develop.  The  Company's  adviser  and 
distributors  will  b(  responsible  for 
reporting  any  pote  itial  or  existing 
conflicts  to  the  dirt  ictors.  If  a  conflict 
arises,  the  Compai  y's  adviser  and 
distributors  at  thei  r  own  cost  will 
remedy  such  confl  ct  up  to  and  including 
establishing  a  new  registered 
management  inves  tment  company. 

4.  Any  rule  12b-   plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  a  ly  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  will  be  s  jbmitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meetinj  '«f  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeti  ig  is  to  be  held  within 
IS  months  of  the  d<  ite  that  the 
registration  statement  relating  tc  such 
class  first  becomes  effective  or,  if 
applicable,  the  dati  •  that  the  amendment 
to  the  registration  i  tatement  necessary 
to  offer  such  class  Irst  becomes 
effective. 

5.  The  directors  <  f  the  Company  will 
receive  quarterly  a  id  annual  statements 
concerning  distribt  tion  and  shareholder 
servicing  expenditures  for  the  Janney 
and  INDEPENDENCE  CAPITAL  Classes 
complying  with  panagraph  (b)(3)(ii)  of 
rule  12i)-l,  as  it  may  be  amended  from 
time  to  time.  In  thelstatements,  only 
expenditures  proparly  attributable  to  the 
sale  or  servicing  ofla  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  or  se^^icing  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  the  directors  to 
justify  any  fee  attributable  to  that  class. 
The  statements,  inuuding  the 
allocations  upon  wnich  they  are  based, 
will  be  subject  to  tie  review  and 
approval  of  the  indppendent  directors  in 
the  exercise  of  theit  fiduciary  duties. 

6.  Dividends  paid  by  the  Company 
with  respect  to  eacn  class  of  a  Daily 
Dividend  Fund,  to  tie  extent  any 
dividends  are  paid]  will  be  calculated  in 
the  same  manner,  £  t  the  same  time,  on 
the  same  day,  and  vill  be  in  the  same 
amount  as  divideni  s  paid  by  the 
Company  with  resj  ect  to  the  other 


classes  in  the  same 
any  Plan  Payments 


expenses  relating  t )  a  class  will  be 


IMI 


Fund,  except  that 
and  transfer  agency 


borne  exclusively  by  that  class  and 
except  as  otherwise  permitted  by  the 
SEC  pursuant  to  the  Dual  Dividend 
Application. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
Institutional,  |anney  and 
INDEPENDENCE  CAPITAL  Classes  and 
the  proper  allocation  of  expenses 
between  those  classes  has  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
Company,  which  has  been  provided  to 
the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are  . 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Company  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Company 
(which  the  Company  agrees  to  provide), 
will  be  available  for  inspection  by  the 
Size  staH'  upon  the  written  request  to  the 
Company  for  such  work  papers  by  a 
senior  member  of  the  Divisio;!  of 
Investment  Management,  limited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrator  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  The  Company  has  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  new  asset 
value  and  dividends  and  distributions  of 
the  Institutional,  Janney  and 
INDEPENDENCE  CAPITAL  Classes  of 
shares  and  the  proper  allocation  of 
expenses  between  such  classes  of 
shares  and  this  representation  will  be 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  (7) 
above  and  will  be  concurred  with  by  the 


Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  The  Company 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

9.  The  prospectus  for  each  Daily 
Dividend  Fund  with  more  than  one  class 
will  contain  a  statement  to  the  effect 
that  a  saleperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Company  shares 
may  receive  different  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  class  in  the  same 
Daily  Dividend  Fund. 

10.  The  Company's  distributors  will 
adopt  compliance  standards  as  to  when 
each  Institutional,  Janney  and 
INDEPENDENCE  CAPITAL  Class  of  ' 
shares  may  appropriately  be  sold  to 
particular  investors.  The  Company  will 
require  all  persons  selling  Institutional. 
Janney  and  INDEPENDENCE  CAPITAL 
Class  shares  to  agree  to  conform  to  such 
standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Company  with  respect 
to  the  Multi-Class  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  directors. 

12.  Each  Daily  Dividend  Fund  will 
disclose  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  shares 
of  Institutional,  Janney  and 
INDEPENDENCE  CAPITAL  Classes  of 
the  same  Daily  Dividend  Fund  in  every 
prospectus,  regardless  of  whether  such 
classes  of  shares  are  o^ered  through 
each  prospectus.  Each  Daily  Dividend 
Full  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  of  the 
same  Daily  Dividend  Fund  in  every 
shareholder  report.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares  in  the 
same  Daily  Dividend  Fund.  The 
information  provided  by  the  Company 
for  publication  in  any  newspaper  or 
similar  listing  of  a  Daily  Dividend 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares  in  the  same  Daily  Dividend  Fund 
separately. 

13.  Each  agreement  that  provides  for 
Service  Fees  will  contain  a 
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representation  by  the  Service 
Organization  that  any  compensation 
payable  to  the  Service  Organization  in 
'Connection  with  the  investment  of  its 
customers'  assets  in  the  Company  (a) 
will  be  disclosed  by  it  to  its  customers, 
(b)  will  be  authorized  by  its  customers 
and  (c)  will  not  result  in  an  excessive 
fee  to  the  Service  Organization. 

14.  In  evaluating  a  12b-l  Plan  that 
provides  for  Service  Pees,  the  directors 
will  spedfically  consider  whether  (a)  the 
12t>-l  Plan  is  in  the  best  interest  of  the 
applicable  classes  and  their  respective 
shareholders,  (b)  the  services  to  be 
performed  by  the  Service  Organizations 
pursuant  to  the  12b-l  Plan  are  required 
for  the  operation  of  the  applicable 
classes,  (c)  the  Service  Oirganizations 
can  provide  services  at  least  equal,  in 
nature  and  quality,  to  those  provided  by 
others,  including  the  Company, 
providing  similar  services,  and  (d)  the 
Service  Fees  for  such  services  are  fair 
and  reasonable  in  Ught  of  the  usual  and 
customary  charges  made  by  other 
entities,  especially  non-affiliated 
entities,  for  services  of  the  same  nature 
and  quality. 

15.  Each  agreement  that  provides  for 
Service  Pees  and  is  entered  into 
pursuant  to  the  12b-l  Plan  will  provide 
that,  in  the  event  an  issue  pertaining  to 
the  12b-l  Plan  is  submitted  for 
shareholder  approval,  the  Service 
Organization  will  vote  any  shares  held 
for  its  own  account  in  the  same 
proportion  as  the  vote  of  those  shares 
held  for  its  customers'  accounts. 

16.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  appUcation  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  Plan  Payments 
that  the  Company  may  make  in  rehance 
on  the  exemptive  order. 

17.  A  Daily  Dividend  Pund  will  have 
more  than  one  class  of  shares 
outstanding  only  when  and  for  so  long 
as  it  declares  dividends  on  a  daily  basis, 
accrues  its  Plan  Payments  and  transfer 
agency  expenses  daily,  and  has  received 
undertakiiigs  from  the  persons  that  are 
entitled  to  receive  Plan  Payments  and 
transfer  agency  expenses  waiving  such 
portion  of  any  such  payments  to  the 
extent  necessary  to  assure  that 
payments  (if  any)  required  to  be  accrued 
by  any  class  of  shares  on  any  day  do 
not  exceed  the  income  to  be  accrued  to 
such  class  on  that  day.  In  this  manner, 
the  net  asset  value  per  share  for  all 
shares  in  a  Daily  Dividend  Fund  will 
remain  the  same. 


For  the  SBC.  by  the  Division  of  Investment 
MansgemenL  wider  delegated  authority. 
h40^§afel  H.  McF anaiia. 
Deputy  Secretary. 

[PR  Do&  91-2255S  Filed  »-18-01;  8:45  sm) 
MUMa  COM  SS10-St-M 

(Rei  Na  IC-1t3-M;  tta-Tai) 

The  Mackenzie  Funds  Inc.  et  aL;  Nolloe 
of  AppUcetion 

September  12. 1991. 

AOCNCY:  Securities  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCMfTS:  The  Mackenzie  Funds  Inc. 
("Mackenzie")  and  Mackenzie 
Investment  Management  Inc  ("MJMT'). 
RELEVANT  ACT  tccilONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
sections  18(f).  18(g).  and  18(i). 
9UMMANV  or  application:  Applicants 
seek  a  conditional  order  pursuant  to 
section  6(c)  of  the  Act  to  permit  the 
issuance  and  sale  of  two  classes  of 
securities  representing  interests  in 
Mackenzie  Growth  and  Income  Fimd 
(the  "Fund")  and  to  permit  the  issuance 
and  sale  of  two  classes  of  securities 
representing  interests  in  any  fund,  or 
series  thereof,  included  in  the 
Mackenzie  Group  of  Funds.  *  The  classes 
would  be  identical  in  ail  respects  except 
for  differences  relating  to  distribution 
expenses,  payment  of  dividends,  the 
Class  A  conversion  feature,  voting  rights 
relating  to  rule  12b-l  plans,  certain 
exchange  privileges,  and  the  designation 
of  each  class  of  shares  of  the  Fund. 
FILma  DATS:  The  application  was  filed 
on  February  1. 1960  and  was  amended 
on  February  1. 1991,  April  9, 1991  and 
August  23, 1991. 

HEAHmO  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 

'  The  Mackanxie  Croup  of  Funds,  at  nich  tann  U 
lued  herein,  include!  future  series  authorized  by 
Mackenzie  and  any  registered  open-end  Investment 
companies  (or  series  thereof]  that  are  pari  of  the 
Mine  group  of  investment  companies,  aiid  (a)  whose 
Invettnent  adviser  is  Mackenzie  Financial 
CorporaHon  ("MFC').  MIMl  (a  wholly-owned 
subsidiary  of  MFC)  or  an  hrvestment  advtser  (hat  to 
under  commoo  oonirol  with  MIML  (b)  whose 
principal  underwriter  Is  MIMI,  or  a  principal 
MHlerwrHei  that  Is  under  common  control  with 
MIML  (c)  that  hold  themselves  out  to  investors  u 
t>eing  related  for  purposes  of  investment  and 
investor  services  and  (d)  whose  shares  are  divided 
into  two  dasM*  of  riiafn  which  may  be  laaMad  and 
sold  on  ■  baato  kknllcil  In  all  aiaterial  raapecta  to 
those  descritted  In  the  appUcatloo. 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  tiie  form  of  an  affidavit 
or,  for  lawyers,  a  certiRcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  Interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC  450  5th 
Street.  NW..  Washingtoa  DC  20549. 
AppHcants:  The  Mackenzie  Funds  Inc. 
or  Mackenzie  Investment  Management 
Inc..  700  South  Federal  Highway.  Suite 
30a  Boca  Raton,  Florida  33432. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Elizabeth  G.  Osterman.  Staff  Attorney, 
at  (202)  504-2524,  or  )eremy  N. 
Rubensteia  Assistant  Director,  at  (202) 
272-3023  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Repfesentations 

1.  Mackenzie  is  an  open-end 
management  investment  company 
registered  under  the  Act.  MIMI,  a 
registered  investment  adviser  and 
broker-dealer,  serves  as  Mackenzie's 
distributor  and  administrator.  MIMI  also 
serves  as  the  Fund's  investment  adviser. 
(MIMI  is  sometimes  referred  to  herein  as 
the  "Distributor"  or  the  "Adviser")  The 
Fund  currently  offers  a  single  class  of 
shares  at  net  asset  value  plus,  with 
certain  exceptions,*  a  front-end  sales 
load  equal  to  2.75%  of  the  price  to  the 
pubUc  for  purchases  of  less  than 
$100,000,  scaling  down  in  steps  to  no 
sales  load  for  purchases  of  $3  million  or 
more  (Ae  "Sales  Load").  The  Fund  is 
subject  to  a  rule  12b-l  distribution  plan 
(the  "Rule  12b-l  Plan")  pursuant  to 
which  it  makes  payments  to  the 
Distributor  at  a  rate  of  1.20%  of  the 


*  In  reliance  oe  rule  22d-l  under  the  Act  Fund 
shares  are  sold  without  a  sales  load  to  (l)  ofhcars 
and  directors  of  Mackenzie  and  a  separately 
registered  investment  company  (the  "Tmst")  (and 
their  relatives).  (2)  officers,  directors  and  ampioyeea 
of  MIMI  and  Mackenzie  Financial  Corporadoo 
(parent  corporabon  of  MIMI).  (3)  personnel  of 
Mackenzie's  and  ttie  Trust's  transfer  agent  who  are 
dedicated  to  serving  funds  sponsored  by  MIMI  and 
(4)  directors,  officers,  partners,  registered 
reprasantatlvas  and  enployaaa  (and  their  re>ali*as) 
of  daaiara  bavii«  a  sales  ^reeaienl  with  MIMI  or 
trustees  or  ciutMUans  of  any  qualified  reUrement 
plan  or  Indlvtdttal  Retirement  Account  estal>lithed 
for  the  benefit  of  a  peraon  described  herela 
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Fund's  daily  net  assets.  The  Fund 
currently  declares  dividends  on  its 
shares  daily,  payable  quarterly,  at  a  rate 
of  5%  per  annum  of  net  asset  value, 
regardless  of  whether  a  distribution  is 
made  as  a  dividend,  a  short-term  capital 
gains  distribution.!  or  as  a  return  of 
capital. 

2.  Mackenzie  and  MIMI  have  entered 
into  an  administrative  services 
agreement  (the  "Services  Plan") 
pursuant  to  whichiMIMI  provides 
various  services,  iticluding  responding  to 
shareholder  inquires,  endeavoring  to 
resolve  shareholder  account  problems, 
dealing  with  shareholder  complaints, 
providing  informa^on  required  by 
certain  shareholders,  processing  wire 
order  purchase  and  redemption 
requests,  coordina  ting  and  monitoring 
purchase,  redemption  and  transfer 
requests  made  through  the  National 
Securities  Clearini  Corporation  and 
providing  executi\  e.  clerical  and 
secretarial  person  lel  to  carry  out  those 
responsibilities.  MtMI  also  provides 
administrative  ser/ices  to  the  Fund, 
including  maintenance  of  registration  or 
qualification  of  Fund  shares  under  state 
securities  laws,  pr  sparing  federal,  state 
and  local  income  lax  returns  and 
preparing  financial  and  other 
information  for  prospectuses,  statements 
of  additional  information,  and  periodic 
reports  to  shareho  ders.  The  Fund  pays 
MIMI  a  monthly  U  e  based  on  the  Fund's 
average  daily  net  asset  value  during  the 
preceding  month  as  compensation  under 
the  Services  Plan. 

3.  Applicants  se  ik  an  exemptive  order 
from  the  SEC  pemiitting  the  Fund  to 
offer  two  classes  df  shares  (Class  A  and 
Class  B).  Each  share  in  the  Fund  will 
represent  an  equal  pro-rata  interest  in 
the  same  portfolio  of  investments  of  the 
Fund  and  be  identical  in  all  respects, 
except  as  set  forthj  below.  The  only 
differences  between  Class  A  shares  and 
Class  B  shares  wilt  relate  solely  to:  (a) 

iiffering  distribution 
'•  in  Fund  policy  with 
jion  of  distributions 
I  two  classes,  (c) 
voting  rights  with  fespect  to  the  Rule 
I2l>-1  Plan,  as  amanded  to  provide  for 
the  dual  distribution  system  described 
herein  (the  "Amenjded  12b-l  Plan"),  (d) 
the  conversion  feature  of  the  Class  A 
shares,  (e)  exchan  je  privileges  and  (f) 
the  designation  of  classes.  Applicants 
state  that  any  classes  of  shares  issued 
pursuant  to  an  ort^r  granted  in 
connection  with  the  application  would 
comply  with  all  representations  and 
conditions  set  fort  i  in  the  Application. 

4.  Under  the  pro  sosed  arrangement, 
currently  outstanc  ing  Fund  shares  will 
be  reclassified  as '  >lass  A  shares.  Class 


The  impact  of  the  I 
fees,  (b)  difference 
respect  to  declara^ 
with  respect  to  the 
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A  shares  will  be  subject  to  the  Amended 
12b-l  Plan.  Pursuant  to  such  plan.  Class 
A  shares  will  be  required  to  pay  (a)  an 
amount  equal  to  .25%  of  the  average 
daily  net  assets  attributable  to  that  class 
(the  "Basic  Distribution  Fee")  and  (b)  an 
additional  amount  equal  to  .95%  of  the 
average  daily  net  assets  attributable  to 
that  class  (the  "Additional  Distribution 
Fee")  as  compensation  to  the 
Distributor.  Class  A  shares  also  will  be 
subject  to  the  Sales  Load.  Distributions, 
including  distributions  made  to  satisfy 
the  distribution  requirements  of 
Subchapter  M  of  the  Internal  Revenue 
Code  of  1986.  may  be  made  at  the 
discretion  of  the  board  of  directors.' 
Class  A  shares  will  be  oH'ered  directly 
to  the  public  and  will  convert  to  Class  B 
shares  following  a  specified  period  of 
time  which  is  estimated  to  be  sufficient 
for  MIMI  to  have  been  compensated  for 
distribution  expenses  related  to  the 
shares.  The  time  period  that  Class  A 
shares  will  be  required  to  be  held  before 
conversion  will  depend  upon  the  amount 
purchased  at  a  given  time,  regardless  of 
any  redemptions  during  such  period  or 
additional  amounts  purchased,  and  will 
vary  from  two  to  eight  years. 

5.  Class  B  Shares  will  be  identical  to 
Class  A  Shares,  except  as  set  forth 
below.  There  will  be  no  sales  load 
charged  with  respect  to  the  issuance  of 
Class  B  shares.  Class  B  shares  will  be 
subject  to  the  Amended  12b-l  Plan, 
however.  Class  B  shares  will  be  required 
to  pay  only  the  Basic  Distribution  Fee 
thereunder.  The  Fund  will  declare 
distributions  daily,  payable  quarterly,  at 
a  rate  equal  to  .95%  per  annum  of  the  net 
assets  attributable  to  Class  B  shares.'* 
Class  B  shares  will  consist  only  of  Class 
A  shares  that  have  converted  to  Class  B 
shares,  shares  purchased  by  holders  of 
outstanding  Class  A  or  Class  B  shares 
through  distribution  reinvestment.* 
shares  purchased  by  the  groups  of 
persons  specified  in  note  2  supra,  and 
shares  issued  in  exchange  for  shares  of 
other  series  in  the  Mackenzie  Group  of 
Funds,  provided  a  sales  load  was  paid 
on  such  other  shares. 

6.  If  a  shareholder  holds  both  Class  A 
and  Class  B  shares,  Mackenzie  will 
always  redeem  Class  A  shares  Hrst,  in 


*  ClaH  A  and  Class  B  shares  will  have  an 
Identical  net  asset  value.  Except  as  provided  below, 
distributions  declared  on  one  class  of  shares  also 
will  be  declared  on  the  other  class  of  shares  in 
order  to  maintain  the  identical  net  asset  value.  A 
distribution  of  .SS%  of  the  average  daily  net  assets 
attributable  to  Class  B  shares  will  be  declared 
solely  on  the  Class  B  shares  to  offset  the  Additional 
Distribution  Fee  required  to  be  paid  by  th«  Qasa  A 
shares. 

*  See  supra  note  3. 

'  Shares  purchased  through  distribution 
reinvestment  paid  in  respect  of  Class  A  share*  «viU 
be  issued  as  Class  B  shares. 


the  order  that  will  result  in  the  shortest 
holding  period  before  conversion  for  the 
remaining  Class  A  shares  (if  any)  after 
the  redemption. 

7.  The  Distributor  will  continue  to 
provide  services  under  the  Services 
Plan.  Services  under  the  Services  Plan 
will  be  applied  uniformly  with  respect  to 
each  class.  Fees  under  the  Services  Plan 
will  be  allocated  on  the  basis  of  the 
percentage  that  each  class  bears  to  the 
aggregate  net  asset  value  of  the  Fund. 

6.  Class  A  shares  may  be  exchanged 
for  shares  of  any  fund,  or  series  thereof, 
in  the  Mackenzie  Group  of  Funds  upon 
payment  of  any  differential  in  sales 
loads  in  compliance  with  rule  lla-3. 
Class  B  shares  may  be  exchanged  for 
shares  in  any  fund,  or  series  therein,  in 
the  Mackenzie  Group  of  Funds.  All 
exchanges  will  be  subject  to  the 
minimum  investment  conditions  for  each 
exchanged  fund. 

Applicants'  Arguments 

1.  Applicants  request  an  exemptive 
order  under  section  6(c)  to  permit  the 
proposed  creation,  issuance  and  sale  of 
two  classes  of  shares  representing 
interests  in  the  Fund  (or  any  fund,  or 
series  thereof,  in  the  Mackenzie  Group 
of  Funds)  to  the  extent  that  such 
issuance  and  sale  might  (a)  be  deemed 
to  result  in  the  issuance  of  a  "senior 
security"  within  the  meaning  of  Section 
18(g)  of  the  Act,  (b)  be  prohibited  by 
section  18(f)(1),  and  (c)  violate  the  equal 
voting  provisions  of  section  18(i). 

2.  Applicants  contend  that  the 
proposed  dual  distribution  system  will 
relieve  the  holders  of  shares  that  have 
been  outstanding  for  a  certain  period  of 
time  from  most  of  the  burden  of 
distribution-related  expenses. 

3.  Applicants  assert  that  the  requested 
relief  does  not  present  the  concerns 
which  section  18  was  designed  to 
address  because  the  proposed 
arrangement  does  not  involve 
borrowings,  affect  the  Fund's  assets  or 
reserves,  or  increase  the  speculative 
character  of  the  Fund's  shares. 
Applicants  also  assert  that  the  proposed 
capital  structure  will  not  induce  any 
group  of  shareholders  to  invest  in  risky 
securities  to  the  detriment  of  any  other 
group  of  shareholders  because  the 
investment  risks  will  be  borne  equally 
by  all  shareholders. 

4.  Applicants  contend  that  mutuality 
of  risk  will  be  preserved  with  respect  to 
both  classes  of  shares  because  each 
class  of  the  Fund  will  represent,  on  a  per 
share  basis,  an  equal,  pro-rata  interest 
in  the  same  investment  portfolio  and 
will  be  subject  to  the  same  investment 
risk  as  the  other  class  of  shares  of  the 
Fund. 
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5.  Applicants  assert  that  investors  will 
not  be  given  misleading  impressions  as 
to  the  safety  from  risk  of  the  Class  A 
and  Class  B  shares  and  the  nature  of 
Fund  shares  will  not  be  rendered 
speculative  by  virtue  of  the  existence  of 
the  two  classes  of  shares  because  the 
shares  will  be  redeemable  at  all  times, 
neither  class  will  have  any  liquidation 
preference  over  the  other  and  neither 
class  will  be  protected  by  any  reserve  or 
other  account,  and  the  characteristics  of 
both  classes  will  be  fully  described  in 
Mackenzie's  prospectuses. 

6.  Applicants  state  that  Mackenzie's 
capital  structure  under  the  proposed 
arrangement  will  not  enable  insiders  to 
manipulate  Fund  expenses  and  proHts 
among  the  classes  of  shares  because  (a) 
neither  Mackenzie  nor  the  group  of 
funds  associated  with  the  "Mackenzie" 
name  is  organized  in  a  pyramid  fashion. 

(b)  all  expenses  and  profits  of  the  Fund, 
except  the  Additional  Distribution  Fee, 
will  be  allocated  pro  rata  among  all 
shares  of  the  Fund  irrespective  of  class, 

(c)  the  amount  of  the  Aaditional 
Distribution  Fee  is  fixed  in  advance  by 
the  Amended  12b-l  Plan  and  (d)  all 
shareholders  will  have  equal  voting 
rights,  except  with  respect  to  the 
Amended  12b-l  Plan. 

7.  Applicants  argue  that  the  proposed 
arrangement  raises  no  valuation 
concerns.  Moreover,  Applicants  will 
implement  steps  to  ensure  that  the 
respective  performance  data  of  the 
Fund's  classes  are  fairly  disclosed  in 
Mackenzie's  prospectus  and  shareholder 
reports. 

Conditions  to  Relief 

If  the  requested  relief  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Fund  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  classes  of  shares  of  the  Fund 
will  relate  solely  to:  (a)  Differences  in 
policies  with  respect  to  the  payment  of 
distributions,  the  impact  the 
disproportionate  payments  made  under 
the  12b-l  distribution  plan  of  the  Fund 
and  any  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order,  (b)  the  conversion 
feature  applicable  only  to  the  Class  A 
shares,  (c)  tke  fact  that  the  classes  will 
vote  separately  with  respect  to  the 
Fund's  rule  12b-l  distribution  plan,  (d) 
the  different  exchange  privileges  of  the 
classes  of  shares,  and  (e)  the 
designation  of  each  class  of  shares  of 
the  Fund. 


2.  The  directors  of  the  Fund,  including 
a  majority  of  the  independent  directors, 
will  approve  the  dual  distribution 
system.  The  minutes  of  the  meetings  of 
the  directors  of  the  Fund  regarding  the 
deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  dual  distribution  system 
will  reflect  in  detail  the  reasons  for  the 
directors'  determination  that  the 
proposed  dual  distribution  system  is  in 
the  best  interests  of  both  the  Fund  and 
its  shareholders. 

3.  On  an  ongoing  basis,  the  directors 
of  the  Fund  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
between  the  interests  of  the  tvra  classes 
of  shares.  The  directors,  including  a 
majority  of  the  independent  directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The  Adviser 
and  the  Distributor  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  directors.  If  a  conflict 
arises,  the  Adviser  and  the  Distributor 
at  their  own  cost  will  remedy  such 
conflicts,  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  Any  Rule  12b-l  Plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  Rule  12b-l  Plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeting  is  to  be  held  within 
16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  shares  first  becomes 
effective. 

5.  The  shareholder  Services  Plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l{b)  through  (f],  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12bH-l.  In 
evaluating  the  shareholder  Services 
Plan,  the  directors  will  specifically 
consider  whether  (a)  the  shareholder 
Services  Plan  is  in  the  best  interest  of 
the  applicable  classes  and  their 
respective  shareholders,  (b)  the  services 
to  be  performed  pursuant  to  the 
shareholder  Services  Plan  are  required 
for  the  operation  of  the  applicable 
classes,  (c)  MIMI  can  provide  services  at 
least  equal,  in  nature  and  quality,  to 
those  provided  by  others,  inclucUng  the 
Fund,  providing  similar  services,  and  (d) 
the  fees  for  such  services  are  fair  and 


reasonable  in  light  of  the  usual  and 
customary  charges  made  by  other 
entities,  especially  nonaffiliated  entities, 
for  services  of  the  same  nature  and 
quality. 

6.  liie  directors  of  the  Fund  will 
receive  quarterly  and  aiuiual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time-to-time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution  or 
servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  directors  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  the  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  that  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  for 
distributions  of  .95%  made  to  the  Class  B 
shares,  and  except  that  the  expenses  of 
the  Additional  Distribution  Fee  of  .95% 
payable  in  respect  of  the  Class  A  shares 
will  be  borne  exclusively  by  that  class. 
Distribution  payments  relating  to  each 
respective  class  of  shares  will  be  borne 
exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  two 
classes  and  the  proper  allocation  of 
expenses  between  the  two  classes  has 
been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  Fund,  which  has  been  provided  to 
the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  «vill 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  Hied 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a]  and 
30(b)(1)  of  tke  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fund  (which 
the  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
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upon  the  written  request  to  tlie  Fund  for 
such  woric  papers  by  a  senior  member  of 
the  Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant  the  Chief 
Financial  Analyst]  an  Assistant  Director 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"Special  Purpose"|report  on  the  "Design 
of  a  System"  and  jhe  ongoing  reports 
will  be  "Special  Pilose"  reports  on  the 
"Design  of  a  Systtin  and  Certain 
Compliance  TestsT  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amen  led  from  time-to-time, 
or  in  similar  audit!  ng  standards  as  may 
be  adopted  by  the  AICPA  from  time-to- 
time. 

9.  The  Applicants  have  adequate 
facilities  in  place  do  ensure 
implementation  oflthe  methodology  and 
procediu^s  for  calf:ulating  the  net  asset 
value  and  distributions  of  the  two 
classes  of  shares  a|nd  the  proper 
allocation  of  expenses  between  the  two 
classes  of  shares  and  this  representation 
will  be  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
8  above  and  will  bje  concurred  with  by 
the  Expert,  or  an  abpropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  a^ove.  Applicants  will 
take  immediate  corrective  action  if  this 
representation  is  rtot  concurred  in  by  the 
Expert,  or  appropnate  substitute  Expert. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Futid  with  respect  to  the 
dual  distribution  system  will  be  set  forth 
in  guidelines  whick  will  be  furnished  to 
the  directors.         I 

11.  The  Fund  wip  disclose 
arrangements,  services,  fees,  sales 
loads,  deferred  saljes  loads,  and 
exchange  privileg^  applicable  to  each 
class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fond  will  disclose  the 
respective  expenses  and  performance 
data  applicable  toiall  classes  of  shares 
in  every  shareholder  report.  To  the 
extent  any  advertisement  or  sales 
hterature  describ€$  the  expenses  or 
performance  data  apphcable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares.  The  information 
provided  by  Applicants  for  publication 
in  any  newspaper  pr  similar  listing  of 
the  Fund's  net  ass^t  value  and  public 
offering  price  will  present  each  class  of 
shares  separately.; 

12.  The  ApplicaAts  acknowledge  that 
the  grant  of  the  exi  >mptive  order 
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requested  by  the  application  will  not 
imply  SEC  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Fund  may  make 
pursuant  to  the  12b-l  Plan  or 
shareholder  Services  Plan  in  reliance  on 
the  exemptive  order. 

13.  Class  A  shares  will  convert  into 
Class  B  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee  or  other  charge. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-22559  Filed  9-18-m:  8:45  am] 
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DEPARTIIENT  OF  STATE 
[PuMe  Notic*  Na  1479) 

Advisory  Committee  to  the  United 
States  Section  of  ttie  Intemationai 
Commission  for  the  Conservation  of 
Atlantic  Tunas,  PartiaHy  Closed 
■Meeting 

The  Advisory  Conunittee  to  the 
United  States  Section  of  the 
Intemationai  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
will  meet  on  October  3-4. 1991.  9:30  a.m., 
at  the  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service.  SSMCl  Lobby 
Conference  Room.  1335  East-West 
Highway,  Silver  Spring.  Maryland. 

The  October  3  session  will  be  open  to 
the  interested  public.  Discussion  will 
include  the  U.S.  domestic 
implementation  of  ICCAT 
recommendations:  an  overview  of  U.S. 
ICCAT  scientific  preparations;  a  report 
of  the  bluefin  tuna  fishery  conducted  in 
the  U.S.  and  the  Canadian  zone  and 
estimates  of  Japanese  harvest  of  tunas, 
billfish.  swordfish,  and  sharks  in  the 
Atlantic  U.S.  EEZ;  and  additional  issues 
for  1991,  i.e..  CITES  petition  for  hsting 
bluefin  tuna  and  the  UJ>4.  General 
Assembly  resolution  on  driftnets  and 
related  matters.  The  Committee  will 
continue  in  open  session  on  October  4. 
at  the  same  location,  beginning  at  9:30 
a.m.,  if  necessary. 

The  Advisory  Committee  will  meet  in 
closed  session,  October  4,  at  the  same 
location.  In  the  event  the  open  session 
from  the  previous  day  continues  to 
October  4,  this  closed  session  will 
commence  at  noon.  Otherwise,  this 
closed  session  will  begin  at  9:30  a.m.  on 
October  4.  This  portion  of  the  meeting 
will  be  dosed  to  the  public  inasmuch  as 
the  discussions  will  involve  classified 


matters  pertair.-!ng  to  the  negotiating 
position  to  be  taken  at  the  ICCAT 
annual  meeting  in  November.  The 
members  of  the  Advisory  Committee 
will  examine  various  options  for  the  U.S. 
negotiating  position  at  the  November 
meeting,  and  these  considerations  must 
necessarily  involve  a  review  of 
classified  matters.  Accordingly,  the 
determination  has  been  made  to  close 
this  portion  of  the  meeting  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  I,  section 
10(d)  and  5  U.S.C.  552b  (c)(1)  and  (c)(9). 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
Brian  S.  Mailman,  Deputy  Director, 
Office  of  Fisheries  Affairs  (OES/OFA), 
room  5806,  U.S.  Department  of  State, 
Washington,  D.C.  20520-7818.  Mr. 
Hallman  can  be  reached  by  telephone 
on  (202)  647-2335  or  by  FAX  on  (202) 
647-1106. 

Dated:  August  29, 1991. 
R.  Tucker  Scully, 

Acting  Deputy  Assistant  Secretary,  Oceans 

and  Fisheries  Affairs. 

[FR  Doc  91-22596  FUed  9-18-91;  8:45  am) 

BtLUNQ  CODE  4710-a7-H 


DEPAfTTMENT  OF  TRANSPORTATION 

Coast  Guard 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee;  Wortdng  Group 
Meeting 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Act  (Pub.  L  92- 
463;  5  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  the  Working  Group 
on  Safety  Standards  for  Unclassified 
Fish  Processing  Vessels.  The  meeting 
will  be  held  on  October  16. 1991,  at  the 
following  address:  North  Pacific  Fishing 
Vessel  Owners  Association,  1800  West 
Emerson  Street,  Fishermans  Terminal, 
suite  101,  Seattle.  WA  98119.  The 
meeting  is  scheduled  to  begin  at  8:30 
a.m.  and  end  at  5  p.m.  Attendance  is 
open  to  the  public. 

TOPIC  Recommendations  on 
Unclassified  Fish  Processing  Vessel 
Safety:  The  working  group  will  discuss 
the  study  conducted  for  the  Coast  Guard 
by  the  Worcester  Polytechnic  Institute 
(WPI)  entitled  Unclassified  Fish 
Processing  Vessel  Study.  The  working 
group  will  then  formulate  a  response  on 
hull  and  machinery  requirements  to  the 
full  Commercial  Fishing  Industry  Vessel 
Advisory  Committee.  These 
recommendations  should  take  into 
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account,  but  not  limited  by,  the  WPI 
study. 

FOR  FUfrrHER  INFORMATION  CONTACT. 
LCDR  Ed  McCauIey,  Merchant  Vessel 
Inspection  and  Documentation  Division. 
Fishing  Vessel/Offshore  Activities 
Branch  (G-MVl-4).  room  1405,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street.  SW..  Washington.  DC  20593- 
0001,  (202)  287-2307. 

Dated:  September  13. 1991. 

D-RWhitten. 

Acting  Chief.  Office  of  Marine  Safety, 
Security  and  En  vironmental  Protection. 

|FR  Doc.  91-22612  Filed  9-16-91;  8:45  am] 

■LLNM  coot  4t10-14-M 


Commercial  Hshing  Industry  Veeael 
Advisory  Committee;  MeetlfHl 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Act  (Pub.  L  92- 
463;  5  U.S.C.  App.  !)•  notice  is  hereby 
given  of  a  meeting  of  the  Commercial 
Fishing  Industry  Vessel  Advisory 
Committee  (CFIVAC).  The  meeting  will 
be  held  on  November  4-5, 1991,  in  room 
4234  at  the  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington  DC.  The  meetings  are 
scheduled  to  begin  at  9  a.m.  and  end  at  5 
p.m.  each  day.  Attendance  is  open  to  the 
public. 

TOPIC:  The  Committee  wrill  discuss 
recommendations  made  by  the 
Unclassified  Fish  Processor  Vessel 
Working  Group  on  hull  and  machinery 
standards  for  unclassified  fish 
processors.  The  Committee  will  then 
make  recommendations  to  the  Coast 
Guard. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Ed  McCauley,  Merchant  Vessel 
Inspection  and  Documentation  Division, 
Fishing  Vessel/Offshore  Activities 
Branch  (G-MVI-4).  room  1405.  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington.  DC  20593- 
0001,  (202)  267-2307. 

Dated:  Septeml)er  13. 1991. 

aRWhitten. 

Acting  Chief  Office  of  Marine  Safety. 
Security  and  Environmental  Protection. 

[FR  Doc.  91-22813  Filed  9-18-91;  8:4S  am] 

MUINO  COOC  4»10-t4-«i 


Federal  Highway  Administration 

Environmental  Impact  Statement  Salt 
Lake  County,  UT 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 


action:  Revised  notice  of  intent 

SUMMART.  On  January  16. 1990  the 
FHWA  issued  a  notice  to  advise  the 
public  that  an  environmental  impact 
statement  (EIS)  would  be  prepared  for  a 
proposed  highway  project  in  Salt  Lake 
County,  Utah.  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
status  of  the  project  was  changed  from 
an  EIS  to  a  Finding  of  No  Significant 
Impact  (FONSI).  Through  the  process  of 
preparing  an  environmental  assessment 
document  the  study  and  analysis 
concluded  that  the  preferred  alternative 
has  no  significant  environmental 
impacts. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Donald  P.  Steinke,  U.S.  Department 
of  Transportation,  Federal  Highway 
Administration,  2520  West  4700  South, 
suite  9A.  Salt  Lake  City.  Utah  84118, 
Telephone  (801)  524-5141;  or  R.  James 
Naegle,  Utah  Department  of 
Transportation.  4501  So.  2700  W.,  Salt 
Lake  City.  Utah  84119,  Telephone  (801) 
965-4160:  or  Gene  Sturzenegger,  Utah 
Department  of  Transportation.  2060  So. 
2400  W..  Salt  Uke  City.  Utah  84104. 
Telephone  (801)  975-4801. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  Utah 
Department  of  Transportation,  has 
prepared  an  environmental  assessment 
(EA)  for  the  proposal  to  widen  State 
Route  71  (700/900  East)  from  9400  Soudi 
to  Fort  Union  Boulevard  in  Salt  Lake 
County,  Utah.  A  public  hearing  was  held 
for  this  project  on  February  19, 1991. 
Prior  to  the  public  hearing  a  draft  EA 
was  available  for  public  and  agency 
review.  The  study  and  analysis 
concluded  that  the  preferred  alternative 
has  no  significant  environmental 
impacts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
Implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  tliis 
program.) 

Issued  on;  September  9, 1991. 
Donald  P.  Stalnke, 

Division  Administrator,  Salt  Lake  City,  Utah. 
[FR  Doc.  91-22521  Filed  9-18-91;  8:45  am] 
MUMM  COM  4SW-11-H 


Intelligent  Vehlde-Hlghway  Society  of 
America;  PubUc  Meeting 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  public  meeting. 

summary:  The  Intelligent  Vehicle- 
Highway  Society  of  America  (IVHS- 
America)  will  hold  meetings  of  its 


Executive  Committee.  Coordinating 
Council,  and  the  Strategic  Planning 
Subcommittee  of  the  Coordinating 
Council  on  October  1  through  October  4. 
1991.  The  rVHS-America  provides  a 
forum  for  national  discussion  and 
recommendations  on  IVHS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utiUzation  of  IVHS- 
America  as  an  advisory  committee 
establishes  the  Executive  Committee 
and  the  Coordinating  Council  of  fVHS- 
America  as  an  advisory  committee 
under  the  Federal  Advisory  Committee 
Act  (FACA)  when  they  provide  advice 
or  recommendations  to  DOT  officials  on 
IVHS  policies  and  programs  (56  FR  9400, 
March  6. 1991). 

dates:  The  Strategic  Planning 
Subcommittee  of  the  Coordinating 
Council  will  meet  on  October  1, 1991, 
from  1  p.m.  to  6  p.m.,  e.t.,  and  on 
October  2, 1991,  from  8:30  a.m.  to  5  p-m^ 
e.t  The  sessions  are  expected  to  foctu 
on:  (1)  A  report  from  the  principal  staff 
drafting  a  IVHS  strategic  plan,  and  (2)  A 
review  and  discussion  of  a  first  draft  of 
the  IVHS  strategic  plan.  The 
Coordinating  Council  will  meet  on 
October  3, 1991,  from  9  a.m.  to  4:30  p.m., 
e.t,  and  on  October  4, 1991,  from  9  a.m. 
to  11:45  a.m..  e.t  The  sessions  are 
expected  to  focus  on:  (1)  A  discussion  of 
the  status  and  activities  related  to  the 
strategic  plan;  (2)  Technical  Committee 
status  reports;  and  (3)  the  technical 
program  of  the  1992  IVHS-America 
annual  meeting.  The  Executive 
Committee  will  meet  on  October  4. 1991. 
from  1:30  p.m.  to  4  p.m..  e.t  The  session 
is  expected  to  focus  on  (1)  The  1992 
annual  meeting  status:  (2)  A  strategic 
plan  briefing;  (3)  Proposed  changes  to 
the  By-Laws:  (4)  Status  of  the  National 
Information  Clearinghouse;  and  (5) 
IVHS-America  business  matters. 

addresses:  Holiday  Inn  Crowne  Plaza 
Hotel;  300  Army  Navy  Drive:  Arlington 
(Crystal  City).  Virginia  22202,  The 
meetings  are  scheduled  to  be  held  in  the 
following  rooms:  Strategic  Planning 
Subcommittee  of  the  Coordinating 
Council — Arlington  South  Room: 
Coordinating  Council — Jackson  Room, 
and  Executive  Committee  Parlor  A-C 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lyle  Saxton,  FHWA,  HTV-10.  room 
3100,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  (202)  366-2197. 
office  hours  are  from  7:30  a.m.  to  4  p.m. 
e.t,  Monday  through  Friday,  except  for 
legal  holidays;  or  Dr.  James  Constantino, 
IVHS-America,  1776  Massachusetts 
Avenue.  NW.,  Fifth  Floor.  Washington. 
DC  20036,  (202)  857-1242. 
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SUPPLEMCNTARY  INFORMATION:  All  the 

sessions  are  open  tp  the  public  without 
charge  under  the  provisions  of  the 
FACA.  The  meelin  [s  oh  October  2 
through  4  includp  li  inch  for  the  IVHS 
America  members  No  advisory 
committee  official  msmess  will  be 
conducted  at  the  k  ncheons 

(23U.S.C  315.  49CFF  1.48) 

Issue  on  Septemlie  r  10, 1991 
T.  D.  Larson, 
AdministroCor 
|FR  Doc  91-22574  Fili  (d  9-18-19;  8:45  am| 

BILUNG  COOC  «nO-»-« 


National  Higtiway 
Administration 


Traffic  Safety 


Denial  of  Motor  V<  hicle  Defect  Petition 


petii  ion 


jnd 


This  notice  sets 
the  denial  of  a 
NHTSA  under  sectjon 
National  Traffic  a 
Safety  Act  of  1966, 
U.S.C.  1381  et  seq.) 

Mr.  and  Mrs.  Tin 
petition  dated  Apri 
NHTSA  to  open  a 
into  the  braking  sy 
Medallion  vehicles 
they  have  experien  xd 
vehicle,  specificalh  , 
excessive 
requiring  brake 


arth  the  reasons  for 
submitted  to 
124  of  the 
Motor  Vehicle 
as  amended  (15 


Barnes  submitted  a 
5, 1991,  requesting 
(  efect  investigation 
I  tem  of  1988  Chrysler 
They  cite  difficulties 

with  their 
,  they  claim 
b^ake  problems 
ir  or  replacement 


reps 


n? 


In  assessing  the 
NHTSA  reviewed 
Chrysler  concemi 
well  as  agency  dati  i 
brake  performance 

Available  record^ 
Chrysler  took  the 
concerning  brake 
Medallion:  (1)  A 
on  March  14, 1988, 
diagnosing  brake 
(IE42-88)  to  dealer: 
front  brake  pad  av 
vehicle;  (3)  a 
(P-4526)  concemin] 
front  brake  pad 
light  wire;  (4)  a 
Bulletin  (P-1770) 
for  rear  brake  noisi 
Notification 


agen  cy 


1988,  concerning 
brake  pads  to 
condition. 

A  review  of 
including  information 
Auto  Safety  HotI 
indicated  that  then 
reports  of  brake  fa 
brake  wear  wamin } 
safely  performance 
defect  trend  was 
be  established.  Th« 


I  nerits  of  the  petition, 
Actions  taken  by 
the  Medallion,  as 
and  information  on 
in  these  vehicles, 
indicate  that 
fallowing  actions 
s  ^stems  on  the  1988 
N(  wsletter  (JE-.10-88) 
0  dealers  to  aid  in 
npise:  (2)  a  Newsletter 
advising  of  a  new 
ilable  for  the 
Technical  Service  Bulletin 
repairs  for  a  broken 
sensor  warning 
TeAnical  Service 


wear 


concerning  corrections 
and  (5)  a  Recall 
{fE88-^-8805)  in  March 
re  }lacement  of  front 
com  ct  a  brake  noise 


data  files, 
reported  to  the 
by  consumers, 
were  insufficient 
ure.  failure  of  the 
light,  or  reduced 
to  indicate  a  safety 
established  or  likely  to 
agency  does  have 


reports  of  excessive  brake  wear  and  the 
need  for  frequent  replacement  of  brake 
pads  and  brake  shoes  in  these  vehicles 
However,  the  brake  wear  described  in 
thes«  reports  is  not  likely  to  cause 
sudden  brake  failure,  and  it  appears  that 
consumers  will  be  alerted  to  any 
developing  problem  before  it  creates  an 
adverse  safety  impact 

The  information  available  to  the 
agency  does  indicate  that  the  brake 
system  in  these  vehicles  has  required 
substantial  and  frequent  maintenance. 
However,  this  does  not  in  and  of  itself 
demonstrate  the  existence  of  a  defect 
posing  a  Uireat  to  motor  vehicle  safety. 
In  this  instance,  any  degradation  in 
brake  performance  would  most  likely  be 
gradual,  and  the  driver  would  be 
warned  of  the  problem  by  increased 
brake  noise.  Under  this  circumstance, 
there  would  not  appear  to  be  an 
unreasonable  risk  to  motor  vehicle 
safety. 

In  consideration  of  the  available 
information,  we  have  concluded  that 
there  is  not  a  reasonable  possibility  that 
an  order  concerning  the  notification  and 
remedy  of  a  safety-related  defect  in 
relation  to  the  petitioner's  allegations 
would  be  issued  at  the  conclusion  of  an 
investigation.  Under  the  circumstances, 
further  commitment  of  agency  resources 
does  not  appear  to  be  warranted  at  this 
time.  Therefore,  the  petition  is  denied. 

Authority:  Sec  124.  Pub.  L  93-492;  88  Stat. 
1470  (15  U.S.C.  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501.& 

Issued  on:  September  12, 1991. 
WUliam  A.  BoeUy, 

Associate  AdminislralorforEnforcemenL 
|FR  Doc.  91-22608  Filed  9-18-91;  8:45  am) 

BtUMQCOOC  4t10-S«-M 


Denial  of  Motor  Vehicle  Defect  Petition 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to 
NHTSA  under  section  124  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (15 
U.S.C.  1381  et  seq.). 

Mr.  Benjamin  Kelley  of  Institute  for 
Injury  Reduction  submitted  a  petition 
dated  June  25, 1991,  requesting,  inter 
alia,  that  the  agency  open  a  defect 
investigation  to  determine  which 
automatic  safety  belts  are  defective. 
Specifically,  the  petitioner  requests 
NHTSA  to  "(djetermine  which 
automatic  belt  designs,  if  any,  are 
defective  within  the  meaning  (of]  the 
(National  Traffic  and  Motor  Vehicle 
Safety]  Act  and  should  be  recalled  for 
correction  by  manufacturers,  and  move 
to  achieve  such  recalls." 

NHTSA  is  denying  the  petition.  The 
agency  has  concluded  that  there  is  no 


reasonable  possibility  that  the  action 
sought  by  the  petitioner  would  lead  to  a 
dctemination  of  the  existence  of  a 
safct>  TLJated  defect  and  that  it  would 
be  inappropriate  to  expend  further 
agenc>  resources  on  this  matter  This  is 
based  on  the  following: 

(1)  The  agency  has  conducted  a 
number  of  analyses  concerning  the 
injury-reducing  effectiveness  of  various 
types  of  automatic  crash  protection 
systems.  For  example,  a  comprehensive 
Regulatory  Impact  Analysis  (RIA)  was 
conducted  by  the  agency  in  1984  to 
support  the  decision  to  require 
automatic  crash  protection  in  all  new 
passenger  cars.  Further,  the  agency 
published  a  similar  document  in  1991  to 
support  the  same  regulatory  requirement 
for  light  trucks  and  vans.  That  analysis, 
and  others  conducted  by  the  agency, 
have  concluded  that  all  automatic  crash 
protection  systems,  including  automatic 
safety  belt  systems,  would  be  effective 
in  preventing  death  and  injury  in  motor 
vehicle  crashes.  In  both  rulemaking 
proceedings,  the  agency  noted  that 
various  automatic  safety  belt  designs 
could  differ  in  terms  of  their  injury- 
reducing  effectiveness.  The  agency  is 
currently  analyzing  all  types  of 
automatic  restraint  systems  to 
determine  their  effectiveness  in  real 
world  crashes.  This  analysis  will  assist 
the  agency  in  determining  whether  any 
regulatory  action  is  warranted. 
However,  there  are  no  data  available  to 
suggest  the  existence  of  a  safety-related 
defect  in  any  automatic  belt  design. 

(2)  The  petitioner  presents  no  new 
evidence  that  any  automatic  safety  belt 
systems  are  inherently  defective. 

(3)  In  agency  compliance  testing,  all 
automatic  safety  belt  system  designs 
have  met  applicable  Federal  Motor 
Vehicle  Safety  Standards,  This  indicates 
that  all  automatic  belt  designs  are 
providing  the  minimum  level  of  safety 
performance  required  by  the  standards. 

14)  N^fTSA's  Office  of  Defects 
Investigation  (ODI)  is  currently 
investigating  alleged  safety-related 
defects  concerning  the  automatic  safety 
belt  systems  in  certain  vehicles.  These 
investigations  are  not  directed  at  the 
inherent  features  of  automatic  safety 
belt  designs,  but  rather  focus  on  whether 
there  is  an  identifiable  defect  in  the 
safety  belt  design  in  a  specific  make  or 
model.  The  agency  will  continue  to 
study  and  analyze  data  to  determine 
whether  defect  investigations  should  be 
opened  on  other  automatic  safety  belt 
systems. 

For  the  reasons  above  the  agency  has 
decided  to  deny  the  [>etition. 
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Authority:  S«c.  124,  Pub.  L  93-492;  86  Stat. 
1470  (15  U.S.C.  1410a):  delegations  of 
authority  at  49  CFR  1.50  and  5014). 

Issued  on:  September  13. 1901. 
WUHain  A.  Boehly, 

Associate  Administrator  for  Enforcement 
(FR  Doc.  91-22807  Filed  9-18-01: 8.-45  am] 
BNXMO  CTPt  <ai0  W  M 

(Docket  No.  91-44-IP-NO.  11 

Thomas  Built  Buses,  inc.;  Receipt  of 
Petition  for  Detennination  of 
Inconsequential  Noncompliance 

Thomas  Built  Buses,  Inc.  (Thomas 
Built)  of  High  Point,  North  Carolina  has 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CFR 
571.208,  Federal  Motor  Vehicle  Safety 
Standard  No.  208.  "Occupant  Crash 
Protection,"  on  the  basis  that  this 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S7.2  of  Standard  No.  208 
specifies  that  a  seat  belt  assembly 
installed  in  any  vehicle,  except  an 
automatic  belt  assembly,  shall  have  a 
latch  mechanism  that  releases  at  a 
single  point  by  a  pushbutton  action. 

Thomas  Built  produced  29  type  A 
school  buses  (under  10,000  pounds 
GVWR)  between  September  1990  and 
October  1990  which  do  not  comply  with 
the  above  mentioned  requirements.  The 
seat  belts  do  not  have  a  pushbutton 
release.  Instead  they  ha.ve  a  lift  lever 
release.  Thomas  Built  supports  its 
petition  for  inconsequential 
noncompliance  with  the  following: 

The  seat  belts  installed  in  these  units, 
although  not  of  the  push  button  release  type, 
meet  all  other  applicable  FMVSS 
requirements. 

On  the  units  involved,  the  seat  belts  have 
(he  same  type  of  release  throughout  the  bus. 
There  was  no  mixing  of  push  button  and  lift 
lever  belts. 

This  type  of  release  (lift  lever)  has  been 
used  on  seat  belts  in  school  buses  for  years 
and  the  lack  of  the  push  button  release  on  a 
few  buses  built  one  month  after  the  required 
date  will  have  no  detectable  impact  on  belt 
usage  or  passenger  familiarity  with  the  new 
release. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Thomas 
Built,  described  above.  Comments 


should  refer  to  the  Docket  Number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  room  5109,  400  Seventh 
Street.  SW.,  Washington,  DC.  2059a  It  is 
requested  but  not  required  that  six 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  21, 
1991. 

Authority:  15  U.S.C.  1417:  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  SOI .8. 

Issued  on  September  16. 1991. 
Barry  Felrica, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  91-22605  Filed  9-18-91;  8:45  am) 

WLUNQ  COOe  4«10-C».« 


(Docket  Na  91-45-iP-NO.  11 

Thomas  Bulit  Buses,  Inc.;  Receipt  of 
Petition  for  Determination  of 
inconsequential  Noncompliance 

Thomas  Built  Buses,  Inc.  (Thomas 
Built)  of  High  Point,  North  Carolina  has 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CFR 
571.205,  Federal  Motor  Vehicle  Safety 
Standard  No.  205,  "Glazing  Materials," 
on  the  basis  that  this  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

Paragraph  S6.2  of  Standard  No.  205 
specifies  that  a  number  of  designating 
the  material  used  and  the  symbol 
"DOT'  shall  be  marked  on  all  glazing 
materials  by  the  prime  glazing  material 
manufacturer. 

Between  February  1980  and  April 
1991,  Thomas  Built  produced  2.763  buses 
and  school  buses,  both  over  and  under 
10,000  pounds  GVWR  (for  16  to  72 
passengers)  which  do  not  comply  with 
the  above  mentioned  requirements  of 
Standard  No.  205.  The  material 
designation  and  the  symbol  "DOT*  is 
not  market  on  the  wire  reinforced  glass 


installed  in  the  lower  portion  of  the  rear 
emergency  door.  Thomas  Built  supports 
its  petition  for  inconsequential 
noncompliance  with  the  following: 

Although  the  glass  did  not  have  the  DOT 
mark  it  meets  all  of  the  requirements  of 
FMVSS  205  and  ANSI  Z26.1.  A  test  report 
(#506406)  from  an  independent  testing 
facility  is  Included  with  this  letter. 

This  wire  reinforced  glass  was  installed 
only  in  the  lower  portion  of  the  rear 
emergency  door  which  is  in  accordance  with 
both  FMVSS  205  and  ANSI  Z2S.1 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Thomas 
Built,  described  above.  Comments 
should  refer  to  the  Docket  Number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  room  5109, 400  Seventh 
Street,  SW.,  Washington,  DC,  20590.  It  is 
requested  but  not  required  that  six 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  als  i  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  21, 
1991. 

Authority:  15  U.S.C.  1417;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on  September  16, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  91-22606  Filed  9-18-91:  8:45  am] 

WUJNO  COOC  4S10-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  September  13. 1991. 

The  Department  of  Treasury  has 
subinitted  the  following  public 
information  collection  requirement(s)  lo 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex 
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1500  Pennsylvania 
Washington,  DC  2P220 

Internal  Revenue  $ervice 


,  OMB  Number 
Form  Number 
Type  of  Review 
Tide:  Request 

Copy  of  Exempt 
Description: 

request  a  public  i 

an  exempt  organi 

also  used  to 

Form  990-PF. 


HSl 


fcr 


1 545-0495. 

Form  4506-A. 
Extension. 
Public  Inspection  or 
C^anization  Tax  Form. 

4506-A  is  used  to 
ii^pection  or  a  copy  of 
tion  tax  form.  It  is 
request  an  aperture  card  of 


Form 


9&1 


JMI 


Avenue,  NW 


Respondents  Individuals  or 
households.  State  or  local  governments. 
Farms.  Businesses  or  other  for  profit. 
Federal  agencies  or  employees,  Non 
profit  institutions 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 
Estimated  Burden  Hours  Per 
Respomdent/Recordkeeper: 

Recordkeeping — 7  minutes 

Learning  about  the  law  or  the  form — 2 

minutes 
Preparing  the  form — 17  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS — 14  minutes 


Frequency  of  Response.  On  occa«ion 

Estimated  Total  Reporting 
Recordkeeping  Burden.  13,200  hours 

Clearance  Officer  Gamck  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
[PR  Doc.  91-22578  Filed  9-18-91.  8:45  am) 
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Sunshine  Act  Meetings 


Faderal  Resistar 
Vol.  S0,  No.  182 

Thursday,  September  19,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b<e)(3). 


COMMODITY  FUTURES  TIMOINa 
COMMISSION 

AOENCV  HOUMNO  THC  MCmNO: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m^  Friday. 
October  4, 1991. 

place:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  91-22760  Piled  9-17-«l:  3M  pm] 

MLLNM  coot  •ssi-et-a 


COMMOOiTV  FUTURES  TRAOMM 
COMMISSION 

AOENCV  HOLDINO  THE  MEETINO: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  date:  11:00  a.m..  Friday, 
October  11, 1991. 

PU^CE:  2033  K  St.,  NW..  Washington, 
DC,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-22761  Filed  9-17-91;  3^8  pmj 

■HJJNa  cooc  USI-OI-M 


COMMODITY  FUTURES  TRADINO 
COMMISSION 

AOENCY  HOLDINO  THE  MEETINtt 

Commodity  Futures  Trading 
Commission. 

TIME  AND  date:  11:00  a.m.,  Friday, 
October  18, 1991. 

place:  2033  K  St..  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

status:  Closed. 


matters  TO  BE  CONSIDERED: 

Surveillance  Matters 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

tfR  Doc.  91-22762  Filed  9-17-91:  3:08  p.m.J 

■nxmo  COOK  SMi-oim 

COMMODITY  FUTURES  TRADINO 

COMMISSION 

AOENCY  HOLDINO  THE  MEETWQ: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  date:  IIKX)  A.M..  Friday, 

October  25. 1991. 

place:  2033  K  St.,  NW.,  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-4314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-22763  Filed  9-17-91;  3:08  pmJ 

HLLMQ  COOC  SSSVei-ll 

FEDERAL  ELECTION  COMMISSION 

AGENCY:  Federal  Election  Commission. 

*        *        *        •        •    . 

DATE  AND  TIME:  Thursday,  September  26, 

1991, 10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Final  Audit  Report  on  the  Paul  Simon  for 
President  Committee 

Advisory  Opinion  1991-28:  Mr.  fan  Witold 
Baran  on  behalf  of  the  Versatel 
Corporation  of  Santa  Clara.  California. 

Advisory  Opinion  1991-28:  Ms.  Megan  L 
Garrett  on  behalf  of  the  Golden  Rule 
Financial  Corporation  ("Golden  Rule")  and 
the  Golden  Rule  Financial  Corporation 
Political  Action  Committee  ("Golden  Rule 
PAC") 

Status  of  Presidential  Audits 

Administrative  Matters 


DATE  AND  TIME:  Thursday,  September  26. 
1991,  to  be  convened  after  the  open 
meeting. 

place:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 


ITEMS  TO  BE  OISCUSSEO: 

Compliance  matters  pursuant  to  2  U.S.C 

i  437g. 
Audits  conducted  pursuant  to  2  U.S.C  1 437g. 

§  438(b).  and  Title  28.  US.C 

Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration.  j 

Internal  personnel  rules  and  procedures  or  4 

matters  affecting  a  particular  employee.  ' 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  376-3155. 

Marjori*  W.  Emmons. 

Secretary  of  the  Commission. 

[FR  Doc  91-22765  Filed  9-17-91;  3:21  pm| 

ntUNQ  COOC  srit-ot-M 

RESOLUTION  TRUST  CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  In  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:18  p.m.  on  Tuesday,  September  10. 
1991,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  matters 
relating  to:  (1)  The  resolution  of  failed 
thrift  institutions;  (2)  a  statement  of 
policy  providing  for  confidential 
treatment  of  proprietary  information 
obtained  in  connection  with  RTC's 
renegotiation  efforts;  (3)  implementing  a 
policy  on  the  release  to  the  public  of 
certain  asset-related  information;  (4) 
expanding  the  Corporate  Information 
System  (CIS):  (5)  a  lease  for  relocating 
the  Coastal  Consolidated  O^ice,  Costa 
Mesa.  California;  (6)  the  sale  of  assets; 
and  (7)  assistance  to  minority-owned 
institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC 
Hope,  Jr.  (Appointive),  and  seconded  by 
Stephen  R.  Steinbrink.  acting  in  the 
place  and  stead  of  Director  Robert  L 
Clarke  (Comptroller  of  the  Currency), 
and  concurred  in  by  Chairman  L 
William  Seidman,  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  and  Jonathan  L 
Fiechter,  acting  in  the  place  and  stead  of 
Director  T.  Timothy  Ryan,  Jr.  (Director 
of  the  OfHce  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
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considered  in  a  closed  meeting  by 
authority  of  subsections  {c)(4),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)JB).  and  (c)(10)  of  the 
"Government  in  t^e  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  wais  held  in  the  Board 
Room  of  the  Fedei  al  Deposit  hisurance 
Corporation  Build  ng  located  at  550 — 


17th  Street.  NW., 


Washington.  DC. 


13. 1991. 


Dated:  September  1 
Resolution  Trust  Co  poration. 
lohn  M.  Buckley,  Jr. 
Executive  Secretary 
(FR  Doc  91-22885  F  led  9-18-91;  4:44  pmj 
nUJNO  COOC  •714-01-1 1 


RESOLUTION  TRUSt  CORPORATION 

Agency  Meeting 

Pursuant  to  the  ^)rovision8  of  the 
"Government  in  t|e  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  3:10  p.m.  on  Tui  >sday.  September  10, 
1991,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  and 
Federal  Deposit  Insurance  Corporation 
met  in  closed  ses^on  to  consider 
matters  relating  to  the  separation  of 
RTC  functions  froln  the  FDIC 

In  calling  the  meeting,  the  Board 
determined,  on  mction  of  Director  C.C 
Hope,  )r.  (Appointive),  and  seconded  by 
Vice  Chairman  Ajdrew  C.  Hove,  Jr..  and 
concurred  in  by  Cnairman  L  William 
Seidman,  Stephen  R-  Steinbrink,  acting 
in  the  place  and  stead  of  Director  Robert 
L  Clarke  (Controler  of  the  Currency), 
and  Jonathan  L  Flechter,  acting  in  the 
place  and  stead  of  Director  T.  Timothy 
Ryan.  Jr.  (Directof  of  the  Office  of  Thrift 
Supervision),  thatiCorporation  business 
required  its  consideration  of  the  matters 
on  less  than  seve*  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  rgquire  consideration  of 
the  matters  in  a  n  eeting  open  to  public 
observation;  and  hat  the  matters  could 
be  considered  in  1 1  closed  meeting  by 
authority  of  subsiction  (c)(2)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550-17th 
Street.  NW..  Washington.  DC. 

Dated:  September  13. 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley.  Jr.. 
Executive  Secretary. 
(FR  Doc  91-22888  Filed  9-16-91;  4:44  pm) 

BHINM  COW  •714-01-M 

RESOUmON  TRUST  CORPORATION 

Notice  of  Changes  in  Subject  Matter 
of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  following  changes  were  made  to  the 
open  agenda  of  the  Resolution  Trust 
Corporation  Board  of  Directors  meeting, 
Tuesday,  September  10, 1991.  in  the 
Board  Room  on  the  sixth  floor  of  the 
FDIC  Building  located  at  550— 17th 
Street.  NW..  Washington.  DC: 

The  following  subjects  were 
withdrawn  from  the  agenda: 

Memorandum  re:  Proposed  Statement  of 
Policy  Providing  for  Confidential  Treatment 
of  Proprietary  Information  Obtained  in 
Connection  with  RTCs  Renegotiation 
Efforts. 

The  following  subjects  were  added  to 
the  Summary  agenda: 

Memorandum  re:  The  authority  to  execute 
agreements  with  the  Internal  Revenue 
Service  concerning  consolidated  income 
tax  refunds. 

Memorandum  re:  Delegations  to  centralize 
management  and  sale  of  all 
conservatorship  and  receivership  seciuities 
and  related  capital  markets  instruments 
with  the  Capital  Markets  Branch  in  the 
Washington  office. 

The  following  subject  was  added  to 
the  Discussion  agenda: 

Memorandum  re:  The  revised  PoUcy 
Statement  on  Marketing  Asset  Portfolios. 


The  following  subject  was  moved  to 
the  Summary  agenda: 

Memorandum  re:  Master  Resolution  for 
Mortgage  Securitization  Transactions. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley.  Jr..  Executive 
Secretary  of  the  Corporation,  at  202- 
416-7282. 

Dated:  September  13, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  ]u 
Executive  Secretary. 
(FR  Doc.  91-22887  Filed  9-18-91;  4:44  pmj 

BILUNQ  CODE  •ri4-«1-ll 

UNITED  STATES  INSTITUTE  OF  PEACE 

Notice  of  Meeting 

agency:  United  States  Institute  of 

Peace. 

date:  September  26.  27. 1991. 

TIME:  9:00  a.m.  to  5:30  p.m. 

location:  1550  M  Street.  NW.  (ground 
floor  conference  room).  Washington, 
DC. 

STATUS:  (Open  session) — Portions  may 
be  closed  pursuant  to  subsection  (c)  of 
section  552(b)  of  title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law.  (98-525). 

AGENDA:  (Tentative) — Consideration  of 
the  minutes  of  the  forth-eighth  meeting 
of  the  Board  of  Directors;  Chairman's 
Report;  President's  Report;  Annual 
Program  Review;  Board  Committee 
Reports. 

CONTACT  Mr.  Gregory  McCarthy. 

Director.  Public  Affairs  and  Information. 

Telephone:  202/457-1700. 

DATED:  September  17, 1991. 

Ms.  Betnice  |.  Carney. 

Director.  Office  of  Administration,  United 

States  Institute  of  Peace. 

[FR  Doc  91-22730  Filed  9-17-91;  2:31  pm) 
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DEPARTMENT  OF 


rHE  TREASURY 


Internal  Revenue  $ervice 

26  CFR  Part  1 
|TD.  S3601 
RIN  1545-AM95 


Nondiscrimination 
Qualified  Plans 


agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 


Requirements  for 


summary:  This  document  contains  Tinal 
regulations  under  »;ction  401(a)(4]  of  the 
Internal  Revenue  C  sde  of  1986.  They 
interpret  the  sectioi  1 401(a)(4) 
requirement  that  contributions  or 
benefits  provided  uhder  a  tax-qualified 
retirement  plan  notldiscriminate  in  favor 
of  highly  compensated  employees.  This 
section  and  the  minimum  coverage 
requirements  of  seqtion  410(b)  form  a 
coordinated  nondislcrimination  rule  that 
prohibits  a  tax-qualified  retirement  plan 
from  being  designed  or  operated  to  favor 
highly  compensated  employees. 

These  final  regulations  reflect  changes 
made  by  the  Tax  R^orm  Act  of  1986 
and  by  the  Technical  and  Miscellaneous 
Revenue  Act  of  19alB.  The  regulations 
provide  the  guidance  necessary  to 
comply  with  the  law  and  affect  sponsors 
of.  and  participants  in.  tax-qualified 
retirement  plans.  These  final  regulations 
are  issued  in  conjunction  with  other  sets 
of  final  regulations  lunder  sections 
401(aKl7).  401(1).  4l0(b].  and  414(s).  and 
were  developed  in  conjunction  with 
final  regulations  ui^er  section  401(a)(26) 
that  will  be  published  in  the  near  future. 
EFFECTIVE  DATES:  These  regulations  are 
effective  for  plan  years  beginning  after 
December  31, 1991,  and  applied  to  those 
plan  years  except  as  set  forth  in  the 
transition  rules  of  )  1.401(a)(4)-13. 
FOR  FURTHER  INTOHMATION  CONTACT 
The  attorney  listedibeiow  for  the 
particular  section  ^t  202-377-9372  (not  a 
toH-free  number). 
§  1.401-4    Rebecc4 

Munroe 
§  1.401(a)-4    Rebecca  Wilson  or  David 

Munroe 
§  I.401(a)(4}-1    Rebecca  Wilson  or 

David  Munroe 
§  1.401(a)(4)-2    Re  secca  Wilson  or 

David  Munroe 
§  1.401(a)(4)-3    Ml  irjorie  Hoffman  or 

David  Munroe 
S  1.401(a](4)-4    Supanne  Tank  or  David 

Munroe 
§  1.401(a)(4)-5    Rdbecca  Wilson  or 

David  Munroe 


§  1.4m(a)(4)-6 
5  1.401(a)(4)-7 


Di 


Wilson  or  David 


vid  Munroe 


Pa  tricia  McDermott 


§  1.401(aH4)-6    Marjorie  Hoffman  or 

David  Munroe 
S  1.401(a)(4)-9    David  Munroe 
§  1.401(a)(4)-10    Rebecca  Wilson  or 

David  Munroe 
§  1.401(a){4)-ll    Rebecca  Wilson  or 

David  Munroe 
§  1.401(a)(4)-12    Rebecca  Wilson  or 

David  Munroe 
§  1.401(a)(4)-13    Patricia  McDermott  or 

David  Munroe 
§  411(d)-4    Patricia  McDermott  or 

David  Munroe 
SUPPLEMENTARY  INFORMATION:  On  May 

14. 1990.  the  Internal  Revenue  Service 
published  in  the  Federal  Register 
proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  401(a)(4)  of  the  Internal  Revenue 
Code  of  1988  (Code)  (55  FR 19897). 
These  regulations  were  proposed  in 
conjunction  with  regulations  under 
related  Internal  Revenue  Code  sections 
including  sections  401(a)(17).  401(a)(26), 
410(b).  and  414(s)  and  amendments  to 
regulations  under  section  401(1).  The 
May  1990  proposed  regulations  were 
supplemented  and  modified  by  proposed 
regulations  published  in  the  Federal 
Register  on  September  14. 1990  (55  FR 
37888).  and  December  3. 1990  (55  FR 
49906). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  a  public  hearing  on  the  May 
14. 1990  regulations  was  announced  on 
May  14. 1990  (55  FR  19897).  and  a  public 
hearing  on  the  September  14, 1990, 
regulations  was  announced  on 
September  14, 1990  (55  FR  37888).  These 
public  hearings  were  held  on  September 
26, 27.  and  28, 1990.  After  consideration 
of  all  of  the  written  comments  received 
and  the  statements  made  at  the  public 
hearing,  the  proposed  regulations  under 
section  401(a)(4J  are  adopted  as 
modified  by  this  Treasury  Decision. 

Explanatioo  of  Provisions:  Development 
of  Final  RegulatioDS  and  Coordinatioa 
With  Other  Regulations 

These  regulations  were  developed  in 
conjunction  with  regulations  under  the 
various  related  statutory 
nondiscrimination  provisions  governing 
tax-qualified  retirement  plans.  Together, 
these  regulations  provide 
comprehensive  guidance  on  those 
provisions.  These  related  sections  are 
principally  sections  401(a)(17). 
401(a)(26).  401(1).  410(b).  and  414(8).  This 
coordinated  approach  was  initially 
adopted  in  developing  the  proposed 
regulations  and  is  intended  to  provide 
taxpayers  with  an  integrated  framework 
for  applying  the  nondiscrimination 
provisions  of  the  Code.  In  addition,  this 
approach  made  it  possible  to  simplify 
many  of  the  related  nondiscrimination 


rules.  For  example,  the  May  1990 
proposed  regulations  on  the  minimum 
participation  rules  of  section  401(a)(26) 
substantially  simplified  the  regulations 
previously  proposed  under  that  section. 
Similarly,  the  May  1990  proposed 
regulations  simplified  the  early 
termination  restrictions  contained  in 
existing  final  regulations  under  section 
401(a)(4)  and  simplified  previously 
published  proposed  regulations  under 
the  permitted  disparity  rules  of  section 
401(1).  the  minimum  coverage  rules  of 
section  410(b),  and  the  definition  of 
compensation  under  section  414(s). 
Retention  of  this  coordinated  approach 
in  these  final  regulations  has  made 
possible  both  the  retention  and  some 
expansion  of  these  previously  proposed 
simplifications. 

Summary  of  Significant  Modifications 

The  proposed  regulations  provided  the 
first  comprehensive  guidance  for 
determining  whether  a  plan  meets  the 
nondiscrimination  requirements  of 
section  401(a)(4).  Because  the  proposed 
regulations  contained  comprehensive 
and  objective  standards,  they  generated 
a  significant  number  of  comments. 
Among  other  requests,  commentators 
asked  for  revisions  to  the  testing  rules, 
additional  testing  alternatives,  and 
clarification  of  ambiguities.  In  addition, 
comments  suggested  areas  in  which  the 
regulations  under  other  Code  sections 
might  be  better  coordinated  with  the 
requirements  of  section  401(a)(4). 

In  general,  these  final  regulations 
retain  the  structure  of  the  proposed 
regulations.  In  response  to  comments, 
however,  the  final  regulations  make  a 
number  of  revisions  to  the  proposed 
regulations.  Substantive  changes  have 
been  made  in  response  to  comments 
about  specific  aspects  of  the  testing 
process.  Other  changes  simplify  and 
clarify  the  proposed  regulations. 

The  following  is  a  brief  summary  of 
the  more  significant  substantive 
modifications  in  the  final  regulations. 

•  New  safe  harbors  are  provided  for 
cash  balance  plans  and  section  412(i) 
insurance  contract  plans. 

•  Provisions  have  been  added  to 
accommodate  common  plan  designs  in 
situations  where  employees  transfer 
between  plans  of  the  same  employer  or 
transfer  from  one  employer  to  another  in 
connection  with  a  merger  or  acquisition. 
In  particular,  these  provisions  include 
expanded  access  to  safe  harbors  for 
plans  that  offset  benefits  with  benefits 
provided  under  another  plan  of  the 
employer  or  former  employer. 

•  The  general  test  for  determining 
whether  a  plan  discriminates  with 
respect  to  (he  amount  of  contributions  or 
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beneflts  has  been  simphfied  by 
automatically  incorporating  a 
substantially  more  flexible  rate  segment 
restructuring  methods;  and  the 
requirement  that  the  employee  groups 
that  are  the  basis  for  restructuring  have 
some  common  attributes  other  than 
accrual  or  allocation  rates  has  been 
eliminated. 

•  A  retroactive  correction  mechanism 
is  provided,  permitting  employers  to 
make  certain  retroactive  amendments  in 
order  to  insure  compliance  with 
nondiscrimination  rufes  at  any  point  up 
to  the  15th  day  of  the  10th  month  after 
the  end  of  the  plan  year. 

•  Provisions  on  talcing  compensation 
into  account  for  purposes  of 
nondiscriminatory  amounts  testing  in 
both  the  safe  harbors  and  the  general 
test  are  clarified.  In  addition,  for 
purposes  of  the  safe  harbors,  options  are 
provided  under  which  an  employer  can 
disregard  compensation  earned  by 
employees  in  years  of  termination  and 
years  in  which  employees  work  under 
1000  hours  in  determining  average 
annual  compensation. 

•  The  general  test  has  been  revised  to 
permit  employes  to  take  certain  social 
security  supplements  into  account  for 
purposes  of  nondiscrimination  testing 
under  section  401(a)(4]  and  for  purposes 
of  satisfying  the  section  401(1)  permitted 
disparity  rules. 

•  The  provisions  permitting 
satisfaction  of  the  general  test  solely  on 
the  basis  of  the  most  valuable  accrual 
rates  have  been  revised  to  eliminate  the 
requirement  for  uniformity  in  the  normal 
retirement  beneHt  but  to  require  general 
uniformity  in  the  conversion  to 
subsidized  benefits. 

•  The  annual  method  for  determining 
accrual  rates  has  been  revised  to  take 
into  account  ail  accruals  during  the  plan 
year,  including  accruals  reflecting 
increases  in  prior  benefits  due  to  current 
increases  in  compensation  and 
increases  resulting  from  grants  of  past 
service  credit.  Under  the  transition 
rules,  increases  in  benefits  due  to  the 
effect  of  increases  in  compensation  on 
benefit  formulas  in  effect  prior  to  the 
first  plan  year  beginning  on  or  after 
January  1, 1992,  with  respect  to  accruals 
prior  to  that  date,  are  generally 
disregarded. 

•  New  transition  rules  for  safe 
harbors  and  the  option  to  apply  the 
accrued-to-date  and  projected  method  to 
benefits  after  a  date  selected  by  the 
employer  have  been  clarified  and  the 
existing  rules  have  been  expanded.  The 
fresh-start  and  transition  rules  have 
been  extended  to  apply  to  years  after 
the  effective  date  as  well  as  TRA  '86 
transition  years.  In  addition,  a  single  set 
of  fresh-start  rules  now  cover  transitions 


to  the  safe  harbors  and  the  option  to 
apply  the  accrued-to-date  and  projected 
methods  to  benefits  accrued  after  a  date 
selected  by  the  employer.  Special  fresh- 
start  options  are  provided  for  plans  with 
employees  with  compensation  limited 
by  section  401(a)(17)  under  both  the 
accrued-to-date  and  projected  methods. 

•  The  nondiscrimination  rules 
applicable  to  plan  amendments  and 
grants  of  past  service  have  been 
consolidated,  the  relevant  facts-and- 
circumstances  tests  has  been  clarified, 
and  the  more  flexible  significant 
discrimination  standard,  previously 
applicable  only  to  grants  of  past  service 
has  been  broadened  to  cover  plan 
amendments  as  well. 

•  The  special  merger  and  acquisition 
rule  for  benefits,  rights,  and  features  has 
been  expanded  to  cover  employees 
hired  during  the  transition  period  in 
section  410(b](6](C],  and  a  new 
permissive  aggregation  rule  has  been 
provided  for  purposes  of  satisfying  the 
current  and  effective  availability 
requirements  applicable  to  benefits, 
rights,  and  features  under  a  plan. 

•  Step-by-step  guidance  has  been 
provided  for  the  actuarial  calculations 
needed  to  determine  accrual  rates  for 
those  employers  applying  the  general 
test. 

•  Additional  examples  have  been 
provided  throughout  the  regulations. 

The  specific  amendments  to  the 
proposed  regulations  are  discussed  in 
detail  below  as  part  of  the  discussion  of 
the  section  to  which  they  relate. 

Overview  of  the  Section  401(a)(4) 
Nondiscrimination  Rules 

Section  401(a)(4)  provides  generally 
that  a  plan  is  a  qualified  plan  only  if  the 
contributions  or  the  benefits  under  the 
plan  do  not  discriminate  in  favor  of 
highly  compensated  employees.  The 
rules  provided  in  the  final  regulations 
are  the  exclusive  rules  for  determining 
whether  this  requirement  is  met.  A  plan, 
therefore,  will  satisfy  section  401(a)(4) 
only  if  it  complies  both  in  form  and  in 
operation  with  the  rules  in  these 
regulations. 

Section  I.401(a)(4}-1  of  the  regulations 
sets  forth  the  three  requirements  a  plan 
must  meet  to  satisfy  section  401(a)(4) 
and  provides  rules  on  how  these 
requirements  are  applied.  As  in  the 
proposed  regulations,  the  final 
regulations  contain  a  rule  in 
9  1.401(a)(4)-l(c)(6)  which  provides  that 
most  collectively  bargained  plans 
(including  governmental  collectively 
bargained  plans)  automatically  satisfy 
the  requirements  of  section  401(a)(4). 

The  first  general  requirement  under 
section  401(a)(4)  is  that  either  the 
contributions  or  the  benefits  provided 


under  a  plan  must  be  nondiscriminatory 
in  amount.  As  provided  in  the  proposed 
regulations,  a  plan  generally  is 
permitted  under  the  final  regulations  to 
sati^  this  requirement  on  the  basis  of 
either  contributions  or  benefits, 
regardless  of  whether  the  plan  is  a 
defined  contribution  plan  or  a  defined 
benefit  plan.  Thus,  a  plan  is  not  required 
to  establish  nondiscrimination  in 
amount  with  respect  to  both  the 
contributions  and  the  benefits  provided. 

The  second  general  requirement  is 
that  the  benefits,  rights,  and  features 
provided  under  the  plan  must  be  made 
available  to  employees  in  the  plan  in  a 
nondiscriminatory  manner.  The  benefits, 
rights,  and  features  subject  to  this 
requirement  are  the  optional  forms  of 
benefit  (such  as  retirement  annuities 
and  single  sum  payments),  ancillary 
benefits  (such  as  disability  benefits), 
and  other  rights  and  features  (such  as 
plan  loans  and  investment  options) 
available  to  employees  under  the  plan. 

The  third  general  requirements  is  that 
the  effect  of  plan  amendments  (including 
grants  of  past  service  credit)  and  plan 
terminations  must  be  nondiscriminatory. 

1.  Nondiscrimination  in  Amount  of 
Contributions  or  Benefits 

Overview 

The  final  regulations,  like  the 
proposed  regulations,  provide  several 
testing  alternatives  for  demonstrating 
compliance  with  the  requirement  that 
either  the  contributions  or  the  benefits 
provided  under  a  plan  be 
nondiscriminatory  in  amount. 
Specifically,  the  regulations  provide  a 
number  of  design-based  and  simplified 
testing  safe  harbors.  The  regulations 
also  provide  general  testing  rules  for 
plans  that  do  not  satisfy  the  safe  harbor 
requirements. 

In  general,  commentators  approved 
strongly  of  the  existence  of  the  safe 
harbors.  Commentators  also  requested 
additional  safe  harbors,  expansion  and 
clarification  of  existing  safe  harbors, 
and  broader  transition  rules  to  facilitate 
amending  non-safe  harbor  plans  to 
comply  with  the  safe  harbor 
requirements.  With  respect  to  the 
general  testing  rule,  many  commentators 
suggested  revisions  intended  to  clarify 
and  simplify  the  testing  process,  and 
requested  additional  guidance  as  to  the 
manner  in  which  certain  aspects  of  the 
test  were  to  be  performed.  As  discussed 
in  more  detail  below,  these  final 
regulations  reflect  amendments 
addressing  these  comments  on  both  the 
safe  harbor  and  general  testing  issues. 

The  general  approach  to 
nondiscriminatory  amounts  testing  in 
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the  final  regulations  is  the  same  as 
under  the  proposed  regulations.  A 
defined  contributi^  plan  generally  will 
satisfy  the  nondis^ximinatory  amount 
requirement  by  showing  that  the 
contributions  provided  under  the  plan 
are  nondischmina^tory  in  amount  under 
§  1.401(a)(4}-2.  Exfcept  in  the  case  of  an 
employee  stock  ownership  plan  (ESOP). 
or  a  section  401(k)  plan,  or  a  section 
401(m]  plan,  a  defined  contribution  plan 
also  is  permitted  to  satisfy  the 
nondiscriminatory  amount  requirement 
by  showing  that  tlje  equivalent  benefits 
provided  under  th^  plan  are 
nondiscriminatory  in  amount  under  the 
cross-testing  ruleain  §  1.401(a)(4)-8. 

A  defined  benett  plan  generally  will 
satisfy  the  nondiscriminatory  amount 
requirement  by  showing  that  the 
employer-providei  benefits  under  the 
plan  are  nondiscritninatory  in  amount 
under  §  1.401(a)(4|-3.  A  defined  benefit 
plan  also  is  permitted  to  satisfy  the 
nondiscriminatory  amount  requirement 
by  showing  that  the  equivalent 
contributions  provided  under  the  plan 
are  nondiscriminatory  in  amount  under 
the  cross-testing  rules  in  §  1.401(a)(4)-8. 

In  addition,  plans  may  use  certain 
alternative  methois  to  demonstrate  that 
contributions  or  benefits  are 
nondiscriminatory  in  amount.  For 
example,  plans  may  satisfy  the 
nondiscriminatorji  amounts 
requirements  of  S  l.401(a](4)-2  or 
1.401(a)(4)-3  on  a  restructured  basis. 
The  regulations  also  permit  plans  with 
multiple  formulas  to  satisfy  the 
nondiscriminatory!  amounts  test  on  the 
basis  of  each  separate  formula,  provided 
each  formula  separately  satisfies  the 
safe  harbor  requirements  in 
§5  1.4m{a)(4)-2  and  1.4m(a)(4)-3- 
Finally,  optional  skfe  harbor  testing 
methods  for  target  benefit  plans,  cash 
balance  plans,  ana  defined  benefit  plans 
that  are  part  of  a  floor-offset 
arrangement  are  provided  under  the 
cross-testing  rulesjin  5 1.401(a)(4}-8. 

General  Safe  Hariior  Requirements 

As  in  the  propo9ed  regulations,  all  of 
the  safe  harbors  ill  the  final  regulations 
require  that  the  plan  have  a  uniform 
benefit  formula  for  allocations  or 
accruals,  that  any  subsidized  early 
retirement  or  jointj  and  survivor  benefits 
in  a  defined  beneQt  plan  be  provided  on 
the  same  terms  to  substantially  all 
covered  employees,  that  the  plan 
formula  base  allocations  or  benefits  on 
a  nondiscriminatory  definition  of 
compensation.  an4  that  the  plan  have  a 
uniform  normal  renrement  age  for  all 
employees.  Most  of  the  comments  on 
these  safe  hart>or  uniformity 
requirements  focxised  on  the 
requirement  of  a  u  niform  benefit  formula 
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and  a  uniform  normal  retirement  age  for 
defined  benefit  plans.  The  September 
1990  proposed  regulations  enumerated 
certain  plan  provisions  that  would  not 
cause  a  safe  harbor  plan  to  fail  to  satisfy 
the  uniformity  requirements.  The  final 
regulations  retain  these  provisions  and 
provide  further  modificationfl  and 
clarifications. 

The  final  regulations  provide  that 
while  uniform  vesting  and  service- 
crediting  rules  are  required  under  the 
safe  harbors,  safe  harbor  plans  may  use 
different  methods  of  calculating  service 
for  different  purposes,  provided  they  are 
uniform  within  each  application.  The 
fmal  regulations  also  provide  guidance 
on  methods  for  making  actuarial 
adjustments  to  post-normal  retirement 
age  benefits  under  a  defined  benefit 
plan  that  are  consistent  with  a  uniform 
benefit  formula. 

Under  the  proposed  regulations,  a 
defined  benefit  plan  that  provided  for 
offsets  for  benefits  under  another 
defined  benefit  plan  of  the  employer 
generally  failed  to  satisfy  the  uniform 
benefit  formula  requirement  and. 
therefore,  could  not  use  the  safe 
harbors.  Similarly,  where  a  merger  or 
acquisition  had  occurred,  the  uniformity 
requirement  was  not  satisfied  if  the  plan 
of  the  acquiring  employer  provided 
offsets  for  benefits  under  a  plan  of  the 
former  employer.  Commentators  stated 
that  these  offset  provisions  are  a 
common  plan  design  and  requested  that 
the  regulations  permit  a  plan  with  these 
offset  provisions  to  remain  in  the  safe 
harbors.  In  response  to  these  comments, 
the  final  regulations  permit  a  plan 
providing  offsets  for  benefits  under 
another  plan  of  the  employer  or  a  former 
employer  to  satisfy  the  safe  harbors  if 
certain  requirements  are  met.  The 
provision  for  offset  plans  contained  in 
the  final  regulations  reflects  the  plan 
design  most  frequendy  referred  to  in 
comments,  that  of  freezing  the  benefits 
under  the  old  plan  and  providing  all 
prospective  accruals  under  the  new 
plan,  a  so-called  ''wrap-around" 
approach.  Recently,  additional 
comments  have  been  received  on 
situations  involving  employees 
transferred  from  one  plan  to  another 
where  the  employer  does  not  offset 
benefits  under  the  new  plan  with 
benefits  under  the  old  plan,  but  does 
continue  to  provide  accruals  under  the 
prior  plan  to  reflect  compensation 
increases.  This  approach  raises  a 
number  of  technical  issues,  particularly 
for  section  401(1)  plans.  In  addition,  the 
appropriate  requirements  for  future 
accruals  under  section  401(a)(4)  and  for 
taking  transferred  employees  into 
account  for  purposes  of  section  410(b) 


raise  more  complex  issues  than  in  the 
"wrap-around"  approach  for  which  safe 
harbor  treatment  is  provided  in  the  final 
regulations.  Comments  are  welcomed  on 
appropriate  testing  methods  for 
addressing  this  alternative  plan  desiga 
in  a  safe  harbor  context. 

Several  commentators  asked  that  the 
uniform-normal-retirement-age 
requirement  for  safe  harbor  plans  under 
the  proposed  regulations  be  revised  to 
permit  use  of  social  security  retirement 
age,  presently  ranging  from  age  65 
through  age  67  depending  on  the 
individual's  year  of  birth.  The  final 
regidations  do  not  adopt  this  suggestion. 
Although  sections  401(1]  and  415  were 
amended  to  incorporate  the  revision  to 
social  security  retirement  age  In  the 
Social  Security  Amendments  of  1983 
(Pub.  L.  98-21,  97  Stat  122), 
corresponding  changes  to  sections 
411(a)(8)  (defining  normal  retirement 
age)  and  401(a](14]  (requiring 
distribution  upon  attainment  of  normal 
retirement  age)  were  not  made.  Absent 
statutory  amendments  linking  the 
concept  of  normal  retirement  age  under 
those  sections  to  the  social  security 
retirement  age,  the  Treasury  and  the 
Service  believe  it  is  inappropriate  in  the 
context  of  safe  harbor  plans  to  use 
social  security  retirement  age  as  a 
uniform  normal  retirement  age. 

The  September  1990  proposed 
regulations  contained  a  set  of  transition 
rules  for  defined  benefit  plans  that  are 
amended  to  meet  the  safe  harbor 
requirements.  Many  commentators 
requested  cleirification  of  these 
transition  rules.  They  also  suggested  the 
development  of  ongoing  transition  rules 
to  facilitate  the  transition  of  plans  into 
the  safe  harbors  plans.  The  final 
regulations  contain  provisions 
responsive  to  both  of  these  requests  in 
S  1.401(a)(4)-13.  These  provisions  are 
addressed  in  greater  detail  in  the 
discussion  of  that  section. 

Defined  Contribution  Safe  Harbors 

The  final  regulations,  like  the 
proposed  regulations,  provide  two  safe 
harbor  tests  for  defined  contribution 
plans  in  S  1.401(a)(4)-2(b).  The  first  safe 
harbor  is  design-based  and  permits  a 
defined  contribution  plan  with  a  uniform 
allocation  formula  to  satisfy  the 
nondiscriminatory  amounts  test  without 
calculating  allocation  rates  for 
individual  employees.  The  second  safe 
harbor  permits  a  defined  contribution 
plan  with  a  uniform  allocation  formula 
weighted  for  age  or  service  to  satisfy  the 
nondiscriminatory  amounts  test  if  the 
average  rate  of  allocations  for  highly 
compensated  employees  under  the  plan 
does  not  exceed  the  average  rate  of 
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allocations  for  nonhighly  compensated 
employees  under  the  plan.  As  in  the 
proposed  regulations  published  in 
September  1990.  plana  using  the  second 
safe  harbor  must  provide  the  same 
number  of  points  for  each  unit  of 
compensation,  and  each  unit  of 
compensation  must  not  exceed  $200. 
Written  and  oral  comments  on  this 
age-or-service  weighted  safe  harbor 
evidenced  confusion  on  its  scope  and 
application.  Accordingly,  the  final 
regulations  clarify  the  safe  harbor 
consistent  with  the  original  intent  and 
with  the  typical  plan  design  upon  which 
the  safe  harbor  was  based.  See  Rev.  RuL 
B4-155. 84-2  C.B.  95.  Thus,  under  the 
final  regulations,  this  safe  harbor  is 
applicable  only  to  plans  in  which  (1) 
points  are  provided  on  a  uniform  basis 
for  compensation  and  for  age  or  service, 
and  (2)  an  employee's  allocation  for  a 
plan  year  is  determined  by  multiplying 
the  total  amount  to  be  allocated  to  all 
employees  by  a  fraction,  the  numerator 
of  which  is  the  employee's  points  for  the 
plan  year,  and  the  denominator  of  which 
is  the  sum  of  the  points  of  all  employees 
in  the  plan  for  the  plan  year.  As 
clariHed.  the  safe  harbor  is  narrower  in 
some  respects,  but  is  consistent  with  the 
basic  policy  underlying  the  general 
requirement  that  nondiscrimination  in 
amounts  be  established  on  the  basis  of 
actual  allocation  or  accrual  rates  rather 
than  averaged  rates  and  the  attendant 
concern  that  exceptions  that  permit 
some  averaging,  such  as  the  age  and 
service  weighted  safe  harbor,  be 
narrowly  drawn. 

Defined  Benefit  Safe  Harbors 

The  final  regulations  retain  the  four 
defined  benefit  safe  harbors  provided  in 
the  proposed  regulations  under  which  a 
plan  is  considered  nondiscriminatory 
with  respect  to  the^mount  of  benefits  in 
9  1.401(a)(4}-3(b).  In  addition,  the  final 
regulations  add  an  additional  safe 
harbor  applicable  to  certain  insurance 
contract  plans  described  in  section 
412(i). 

The  first  two  safe  harbors  in  the  final 
regulations  cover  certain  unit  credit 
plans.  A  unit  credit  plan,  for  purposes  of 
the  safe  harbors,  is  a  plan  that  contains 
a  benefit  formula  that  provides  all 
employees  with  the  same  number  of 
years  of  service  the  same  benefit  (either 
as  a  percentage  of  compensation  or  as  a 
dollar  amount).  The  first  safe  harbor 
enables  unit  credit  plans  to  satisfy 
section  401(a)(4)  with  respect  to  the 
amount  of  benefits  on  the  basis  of  plan 
design.  The  second  unit  credit  safe 
harbor  permits  a  plan  under  which 
normal  retirement  benefits  are 
calculated  under  a  unit  credit  formula 
but  are  accrued  under  the  fractional 


accrual  rule  of  section  411(b)(1)(C)  to 
satisfy  the  unit  credit  safe  harbor  on  the 
basis  of  plan  design  if  certain 
requirements  are  met,  even  though  all 
employees  with  the  same  number  of 
years  of  service  may  not  accrue  the 
same  benefit  if  they  terminate 
employment  at  different  ages  before 
normal  retirement  age. 

The  third  safe  harbor  in  the  final 
regulations  is  a  design-based  safe 
harbor  for  flat  benefits  plans  that  satisfy 
the  fractional  accrual  rule  of  section 
411(b)(1)(C)  (e.g.,  a  plan  that  provides  a 
benefit  of  50  percent  of  average  annual 
compensation,  accrued  ratably  over  all 
years  of  service),  provided  the  maximum 
flat  benefit  is  accrued  over  a  period  of  at 
least  25  years. 

The  fourth  safe  harbor,  also  for  flat 
benefit  plans,  requires  that  the  average 
accrual  rate  of  nonhighly  compensated 
employees  as  a  group  be  at  least  70 
percent  of  the  average  accrual  rate  of 
highly  compensated  employees  as  a 
group.  Under  the  fmal  regulations,  the 
determination  of  accrual  rates  for  this 
purpose  can  be  done  under  any  of  the 
methods  in  $  1.401(a)(4)-3(d).  This  safe 
harbor  is  applied  by  taking  into  account 
all  nonexcludable  employees  of  the 
employer,  whether  they  are  covered 
under  the  plan  or  not,  and  by 
disregarding  benefits  provided  under 
any  other  plans  of  the  employer. 

In  response  to  comments,  the  final 
regulations  provide  a  new  safe  harbor 
for  section  412(i]  insurance  contract 
plans.  Because  diese  plans  are  subject 
to  special  accrual  rules  and  deliver 
benefits  in  the  form  of  insurance 
contract  cash  values,  they  are  not 
designed  in  a  way  that  accords  with  any 
of  the  four  safe  harbors  that  were 
provided  in  the  proposed  regulations.  A 
section  412(i]  plan  generally  satisfies 
this  new  safe  harbor  in  the  final 
regulations  if  it  satisfies  the  accrual  rule 
of  section  411(b)(1)(F)  and  certain 
funding  requirements,  and  if  the  stated 
benefit  formula  under  the  plan  would 
satisfy  either  the  unit  credit  fractional 
accrual  safe  harbor  or  the  flat  benefit 
fractional  accrual  safe  harbor  if  the 
stated  normal  retirement  benefit  were 
accrued  ratably  over  each  employee's 
period  of  plan  participation  through 
normal  retirement  age. 

Other  Safe  Harbor  Testing  Methods 

Target  Benefit  Plana 

The  proposed  regulations  provided  a 
safe  harbor  testing  method  for  target 
benefit  plans  based  on  and  replacing  the 
rules  of  Rev.  Rul.  76-*64, 1976-2  C.B. 
115.  Target  benefit  plans  are  defined 
contribution  plans  that  calculate 
contributions  by  reference  to  an 


employee's  benefit  under  a  stated,  or  so- 
called  target,  benefit  formula.  Because 
target  benefit  plans  are  defined 
contribution  plans  that  determine 
allocations  based  on  a  defined  benefit 
funding  approach,  this  safe  hartxir  was 
set  forth  in  the  rules  under  {  1.401(a)(4)- 
8  which  provided  methods  for  testing 
defined  contribution  plans  and  defined 
benefit  plans  on  the  basis  of  equivalent 
benefits  or  contributions,  respectively. 
The  final  regulations  retain  this  safe 
harbor  testing  method  under  the  cross- 
testing  rules,  but  clarify  certain 
provisions  of  the  safe  harbor  in  response 
to  comments. 

Many  of  the  comments  requested 
clarification  of  the  contribution 
requirements  under  the  target  benefit 
safe  harbor  in  the  proposed  regulations. 
A  number  of  comments  expressed 
particular  uncertainty  as  to  the 
application  of  the  unit  credit  funding 
method  alternative  permitted  in  the 
proposed  regulations.  Thus,  the  final 
regulations  contain  a  step-by-step 
procedure  for  determining  contributions 
under  the  individual  level  premium 
funding  method  based  on  an  employee's 
stated  benefit  and  "theoretical  reserve." 
An  employee's  theoretical  reserve 
generally  consists  of  prior  contributions 
with  interest  accumulated  at  the  plan's 
assumed  interest  rate  used  for  funding 
purposes  for  prior  years.  This  new 
procedure  requires  contributions  to  be 
determined  exclusively  under  the 
individual  level  premium  method. 

The  unit  credit  funding  method 
alternative  provided  in  the  proposed 
regulations  was  eliminated  in  the  final 
regulations  after  discussions  with 
practitioners,  because  practitioners 
generally  found  it  confusing  and  found 
the  individual  level  premium  method 
more  useful  in  that  it  provided  more 
predictable,  level  contribution 
requirements.  Consistent  with  this 
requirement,  the  final  regulations 
require  the  stated  benefit  formula  under 
a  target  benefit  plan  to  comply  with  one 
of  the  defined  benefit  plan  safe  harbors 
that  uses  the  fractional  accrual  rtile.  The 
final  regulations  also  generally  prohibit 
the  use  of  employee  contributions  to 
fund  an  employee's  stated  benefit  under 
the  safe  harbor,  an  issue  that  was 
reserved  in  the  proposed  regulations. 

A  number  of  the  comments  also 
requested  clarification  of  the  impact  of 
the  new  rules  in  the  proposed 
regulations  on  contributions  and 
benefits  under  an  existing  target  benefit 
plan.  The  final  regulations  clarify  that 
the  plan's  stated  benefit  formula  must 
satisfy  the  transition  rules  generally 
applicable  to  safe  harbor  defined  benefit 
plans.  The  final  regulations  also  provUe 
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a  special  method  fir  detenrining  an 
employee's  theoretical  reserve  prior  to 
the  effective  date  qf  the  regulations,  but 
otherwise  require  (tontributions  to  be 
determined  after  the  effective  date 
under  the  method  described  in  the 
preceding  paragraph,  i.e.,  without 
disregarding  the  poor  benefit  formula  or 
normal  cost  base  is  computing 
contributions  in  subsequent  years. 

Cash  Balance  Plaijs 

Several  commentators  requested 
clarification  of  the  [treatment  of  cash 
balance  plans,  another  hybrid  plan 
design  that,  unlike  target  benefit  plans, 
was  not  addressed!  in  the  proposed 
regulations.  Commients  indicated  that 
cash  balance  plans  are  becoming 
increasingly  popular.  Cash  balance 
plans  are  defined  penefit  plans  that 
generally  determinp  benefits  by 
reference  to  an  embloyee's  "cash 
balance"  or  hypotnetical  account  in  a 
manner  analogous  to  the  allocation  of 
contributions  and  earnings  to  an 
employee's  accoui^t  under  a  defined 
contribution  plan.  Under  a  cash  balance 
plan,  each  employise's  hypothetical 
account  is  the  sum  of  the  hypothetical 
allocations  for  pric  r  plan  years  provided 
under  a  hypothetiqal  allocation  formula 
resembling  the  allocation  formula  under 
a  defined  contribution  plan,  plus 
subsequent  interest  adjustments  through 

ge- 

ons  have  added  a 
method  for  cash 
use  cash  balance 
enefit  plans  that 
a  manner  similar  to 
defined  contribution  plans,  the  safe 
harbor  testing  method  is  provided  under 
the  cross-testing  niles  of  S  1.401(a)(4)- 
8(c].  The  safe  harbjor  testing  method 
permits  a  cash  bal  mce  plan  to  be  tested 
on  the  basis  of  the  hypothetical 
allocation  formula  used  to  determine  an 
employee's  cash  balance,  rather  than  on 
the  actual  benefitsi  provided  under  the 
plan,  if  certain  conditions  are  satisfied. 
Among  other  requirements,  the  interest 
adjustments  through  normal  retirement 
age  must  be  accrued  under  the  plan  in 
the  year  the  hypothetical  allocation  to 
which  they  relate  Is  accrued,  and 
interest  adjustments  must  be  determined 
using  a  fixed  inter  !st  rate  between  7.5 
and  8.5  percent,  oi  one  of  a  list  of 
variable  interest  rftes  provided  in  the 
regulations.  The  fajct  that  interest 
adjustments  through  normal  retirement 
age  are  accrued  ii^the  year  of  the 
related  hypothetical  allocation  will  not 
cause  a  cash  balaace  plan  to  fail  to 
satisfy  the  requirements  of  section 
411(b)(1)(H).  relat|ig  to  age-based 
reductions  in  the  nate  at  which  benefits 
accrue  under  a  pU  n.  The  safe  harbor 
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also  imposes  limitations  on  the  granting 
of  past  service  credit  and  the  provision  - 
of  subsidized  optional  forms  of  benefit. 
Some  of  the  comments  involving  cash 
balance  plans  also  requested  that  the 
final  regulations  provide  special  relief 
for  cash  balance  plans  from  the 
requirements  of  section  417(e).  Section 
417(e}  prescribes  certain  interest  rates 
that  must  be  used  in  determining  the 
amount  of  a  single-sum  benefit  provided 
under  a  defined  benefit  plan.  These 
rates,  when  combined  into  a  single 
blended  rate,  are  sometimes  lower  than 
the  rates  used  by  existing  cash  balance 
plans  in  determining  employees'  cash 
balances,  and  can  therefore  require  a 
plan  that  does  not  use  the  section  417(e] 
rates  to  determine  interest  adjustments 
to  pay  an  employee  more  than  the 
amount  of  the  employee's  hypothetical 
cash  balance  when  benefits  are  paid  in 
a  single  sum.  The  Treasury  and  the 
Service  have  determined  ihat  such  relief 
caiuiot  be  granted  consistent  with  the 
requirements  of  section  417(e).  However, 
in  order  to  minimize  the  occasions  when 
this  problem  will  arise,  the  final 
regulations  include  a  blended  section 
417(e)  interest  rate  among  the 
alternative  safe  harbor  interest  rates  a 
cash  balance  plan  may  use  in 
determining  interest  adjustments. 

Plans  Offsetting  Benefits  With  Benefits 
Provided  Under  Other  Plans 

The  proposed  regulations  also 
provided  a  safe  harbor  for  defined 
benefit  plans  that  are  part  of  a  floor- 
offset  arrangement  under  the  cross- 
testing  rules  of  S  1.4(n(a)(4)-8(d).  This 
safe  harbor  allowed  the  floor  defined 
benefit  plan  to  be  tested  on  the  basis  of 
gross  benefits  (i.e.,  prior  to  the  offset) 
rather  than  net  benefits,  if  certain 
conditions  were  satisfied.  This  safe 
harbor  has  been  retained  in  the  final 
regulations  and  amended  to  permit  the 
defined  benefit  and  defined  contribution 
plans  to  be  tested  taking  into  account 
the  restructuring  rules  of  S  1.401(a)(4)- 
g(c).  This  safe  harbor  has  also  been 
expanded  to  provide  relief  to  certain 
qualified  offset  arrangements  involving 
plans  tested  under  section  401(k).  The 
floor-offset  arrangement  has  been 
clarified  to  state  that  the  offset  is 
applied  after  application  of  the  defined 
benefit  plans  vesting  schedule. 

Other  Safe  Harbor  Issues 

The  preamble  to  the  May  1990 
proposed  regulations  indicated  that  the 
Treasury  and  the  Service  had 
considered  providing  a  safe  harbor  for  a 
plan  that  offsets  benefits  by  a  portion  of 
an  employee's  primary  insurance 
amount  (PIA)  under  Social  Security  and 
explained  why  such  a  safe  harbor  had 


been  rejected.  Commentators  asked  that 
the  decision  be  reconsidered. 

Under  the  statutory  provisions  of 
section  401(1),  an  employee's  offset  must 
be  determined  with  reference  to  the 
average  of  the  employee's  compensation 
not  in  excess  of  the  Social  Security 
wage  base  over  the  last  three  years 
("final  average  compensation"),  rather 
than  with  reference  to  PIA.  Thus, 
providing  a  safe  harbor  for  PIA-offset 
plans  would  be  inconsistent  with  section 
401(1)  and  its  legislative  history. 
Moreover,  such  a  safe  harbor  would 
require  the  development  and 
maintenance  of  additional  rules  for 
determining  PIA  and  limiting  the  amount 
of  the  offset.  The  decision  was, 
therefore,  made  not  to  provide  a  safe 
harbor  for  PIA-offset  plans.  However, 
changes  have  been  made  to  the  section 
401(1)  regulations  that  will  enable 
employers  to  design  a  plan  that  will 
provide  benefit  levels  generally 
comparable  to  those  under  a  PIA-offset 
formula  while  still  meeting  the 
requirements  of  section  401(1).  This  in 
turn  will  allow  these  plans  access  to 
safe  harbor  treatment  under  section 
401(a)(4).  These  section  401(1)  changes 
are  described  in  more  detail  in  the 
preamble  to  the  final  regulations  under 
section  401(1). 

General  Test  and  Restructuring  Rules 
Under  the  Proposed  Regulations 

General  Test 

Under  the  proposed  regulations,  plans 
(other  than  section  401  (k)  plans  or 
section  401{m)  plans)  that  did  not  satisfy 
one  of  the  safe  harbors  were  required  to 
satisfy  the  general  test  imder 
S  1.401(a)(4)-2(c)  or  1.401(a)(4)-3(c)  to  be 
nondiscriminatory.  In  general,  that  test 
was  satisfied  only  if«o  highly 
compensated  employee  under  the  plan 
had  an  allocation  or  accrual  rate  that 
exceeded  that  of  any  nonhighly 
compensated  employee  under  the  plan. 
In  the  case  of  a  defined  benefit  plan,  this 
test  was  generally  applied  to  both 
normal  accrual  rates  and  most  valuable 
accrual  rates.  In  addition,  the  proposed 
regulations  provided  that  separate 
testing  of  the  normal  accrual  rates  was 
not  required  if  the  plan  provided 
uniform  normal  retirement  benefits  and 
early  retirement  subsidies  and  joint  and 
survivor  subsidies  were  provided  on  a 
substantially  uniform  basis.  In  that  case, 
only  the  most  valuable  accrual  rate  was 
tested. 

Determination  of  Accrual  Rates 

The  proposed  regulations  contained 
provisions  for  determining  allocation  or 
accrual  rates  and  rules  explaining  the 


Federal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Rules  and  Regulations     47529 


comparison  of  these  rates  for  purposes 
of  the  general  test  under  the 
nondiscriminatory  amounts 
requirements.  The  proposed  regulations 
provided  three  methods  for  determining 
accrual  rates  under  a  defined  benefit 
plan:  an  annual  method,  an  accrued-to- 
date  method,  and  a  projected  method. 

In  general,  under  the  annual  method, 
an  employee's  normal  accrual  rate  was 
determined  by  subtracting  the 
employee's  accrued  benefit  as  of  the 
close  of  the  prior  year  (expressed  as  a 
percentage  of  compensation)  from  the 
employee's  accrued  benefit  as  of  the 
close  of  the  current  year.  The  aiuiual 
method  generally  measures  the  increase 
in  the  employee's  benefits  that  have 
accrued  during  the  current  plan  year. 
Under  the  accrued-to-date  method,  an 
employee's  normal  accrual  rate  was 
equal  to  the  employee's  accrued  benefit 
to  date  (expressed  as  a  percentage  of 
compensation)  divided  by  the 
employee's  years  of  service  to  date. 
Under  the  projected  method,  an 
employee's  normal  accrual  rate  equaled 
the  employee's  projected  accrued 
benefit  at  normal  retirement  age  divided 
by  the  employee's  projected  years  of 
service  as  of  that  date. 

Under  any  of  the  three  methods,  the 
employer  was  generally  required  to 
determine  accrual  rates  with  respect  to 
not  only  the  normal  form  of  benefit,  i.e.. 
a  single  life  annuity  payable  at  normal 
retirement  age  (the  normal  accrual  rate), 
but  also  the  most  valuable  form  of 
benefit  (the  most  valuable  accrual  rate). 

Restructuring 

To  facilitate  testing  under  the  general 
test,  the  proposed  regulations  provided 
restructuring  alternatives  that  permitted 
the  employer,  in  certain  situations,  to 
divide  a  single  plan  into  component 
plans  and  test  each  of  the  component 
plans  separately.  Restructuring  was 
permitted  under  the  proposed 
regulations  on  the  basis  of  employee 
groups,  total  rates,  and  rate  segments.  If 
each  of  the  restructured  component 
plans  satisfied  the  nondiscrimination 
requirements  of  section  401(a)(4)  and  if 
the  group  of  employees  who  benefited 
under  the  component  plan  satisfied 
section  410(b),  then  the  plan  in  total 
satisfied  section  401(a)(4).  The  premise 
of  the  proposed  restructuring  riiles  was 
to  permit  an  employer  to  provide  under 
one  plan  what  could  otherwise  have 
been  provided  by  establishing  a  series 
of  separate  plans  (each  of  which  would 
have  been  nondiscriminatory  and  would 
have  met  the  coverage  requirements). 


General  Test  and  Restnicturiog  Rules 
Under  the  Final  Regulations 

General  Test— Revised  to  Automatically 
Incorporate  Restructuring 

Many  comments  were  received  on  the 
general  test  and  on  the  restructuring 
rules  after  publication  of  the  May  1900 
proposed  regulations.  A  number  of  these 
comments  related  to  the  operation  of  the 
general  test.  In  addition,  many  indicated 
that,  while  the  restructuring  rules  were 
of  assistance  in  satisfying  the  general 
test,  they  were  too  limited,  particularly 
in  the  context  of  testing  defined  benefit 
plans  for  nondiscrimination  both  as  to 
normal  and  most  valuable  accrual  rates. 
Comments  further  noted  a  number  of 
technical  di^culties  encountered  in 
testing  the  more  complex  plan  designs 
on  a  restructured  basis.  Some  of  the 
restructuring  issues  were  addressed  in 
the  September  1990  modifications  to  the 
proposed  regulations.  As  modified,  the 
proposed  regulations  permitted 
employers  to  restructure  sequentially. 
For  example,  a  plan  could  be 
restructured  on  the  basis  of  employee 
groups  and  then  the  resulting  component 
plans  further  restructured  on  the  basis  of 
total  rates  or  rate  segments.  The 
preamble  to  these  September  1990 
proposed  regulations  acknowledged  that 
the  Treasury  and  the  Service  wished  to 
develop  more  comprehensive  solution 
and  requested  comments  on  additional 
or  alternative  restructuring  approaches 
towards  that  end. 

Comments  on  the  revisions  made  by 
the  September  1990  proposed 
regulations  welcomed  the  increased 
flexibility  but  continued  to  indicate  that 
greater  flexibility  was  needed.  After 
consideration  of  these  comments,  and, 
in  particular,  consideration  of  various 
alternative  restructuring  approaches 
suggested  both  in  comments  and  oral 
testimony,  the  final  regulations 
reformulate  the  general  test  to 
incorporate  automatically  the  concept  of 
the  rate-segment  restructuring  rules 
provided  in  the  proposed  regulations  in 
a  simpler  and  more  flexible  manner. 

In  applying  the  new  general  test  under 
5§  1.401(a){4}-2(c)  and  1.401(a)(4>-3(c)  of 
the  final  regulations,  the  employer  must 
identify,  for  each  highly  compensated 
employee  benefiting  under  the  plan,  the 
group  of  employees  consisting  of  that 
highly  compensated  employee  and  all 
other  employees  (both  highly 
compensated  and  nonhighly 
compensated)  with  equal  or  greater 
normal  and  most  valuable  accrual  rates 
("a  rate  group").  Thus,  depending  on 
their  accrual  rates,  employees  may  be 
included  in  more  than  one  rate  group.  A 
rate  group  must  be  determined  for  each 
highly  compensated  employee  benefiting 


under  the  plan.  Each  rate  group  so 
identified  must  satisfy  the  requirements 
of  section  410(b)  as  though  it  were  a 
separate  plan.  Special  rules  are 
provided  for  application  of  the  average 
benefits  test  in  rate  groups. 

Thus,  under  the  reformulated 
approach  of  the  final  regulations,  the 
plan  is  first  restructured  into  rate 
groups,  each  of  which  is  tested  as 
though  it  were  a  separate  plan  currently 
benefiting  the  group  of  employees 
included  in  the  rate  group.  If  each  of 
these  rate  groups  satisfies  the 
requirements  of  section  410(b)  as  though 
it  were  a  separate  plan,  the  plan  in  total 
satisfies  the  nondiscriminatory  amount 
requirement  Because  restructuring  on 
the  basis  of  rate  groups  takes  into 
account  all  employees  with  accrual  or 
allocation  rates  at  or  above  the 
allocation  or  accrual  rate  being  tested, 
this  approach  automatically  achieves 
the  most  favorable  results  that  were 
available  under  the  restructuring  rules  in 
the  proposed  regulations,  and,  in  many 
situations  in  fact  produces  more 
favorable  results  than  could  have  been 
achieved  under  the  rules  in  the  proposed 
regulations,  without  the  design  and 
technical  complexity  involved  in 
establishing  rate  and  rate-segment 
component  plans. 

In  the  case  of  plans  tested  on  the 
basis  of  both  normal  and  most  valuable 
accrual  rates,  this  automatic 
restructuring  approach  has  two 
significant  advantages.  First  because 
employees  are  taken  into  account  in 
every  rate  group  with  an  equal  or  lower 
accrual  rate,  this  method  achieves 
positive  results  for  plans  attempting  to 
satisfy  the  nondiscriminatory  amounts 
requirements  that  would  have  been 
impossible  to  achieve  under  the 
sequential  restructuring  methods 
available  in  the  proposed  regulations.  In 
addition,  this  automatic  restructuring 
approach  takes  both  normal  and  most 
valuable  accrual  rates  into  account 
thereby  eliminating  the  difficulties  that 
arose  under  the  proposed  regulations  in 
determining  the  most  valuable  rates 
associated  with  normal  rates  (where 
that  determination  was  required). 

Included  in  the  many  comments  on 
restructuring  that  were  considered  in 
developing  this  new  more  flexible 
restructuring  approach  were  comments 
suggesting  that  averaging  be  permitted 
for  purposes  of  nondiscriminatory 
amounts  testing.  After  considering  the 
comments,  the  Treasury  and  the  Service 
believe  that  the  new  restructuring 
approach  in  the  final  regulations  gives 
the  broadest  range  of  employers 
necessary  flexibility  while  remaining 
consistent  with  the  statutory 
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covering  predomir 
compensated  empll 
benefit  of  10  percei 
must  be  aggregateq 


nondiscrimination  ^quirements. 
Furthermore,  averting  can  produce 
arbitrary  results,  particularly  in  the  case 
of  small  and  medium-sized  employers. 
For  example,  assume  that,  in  order  to 
satisfy  section  410(b),  a  salaried  plan 
mtly  highly 
syees  and  providing  a 
It  of  compensation 
with  an  hourly  plan 
covering  mostly  nanhighly  compensated 
employees  and  providing  a  benefit  of  15 
percent  of  compensation.  The 
aggregated  plans  satisfy  section  410(b) 
and  would  satisfy  lection  401(a)(4) 
either  on  the  basis  of  the  restructuring 
rules  provided  in  t|te  regulations  or  on 
the  basis  of  averadUi^.  The  hourly  plan 
is  then  amended  tq  cover  additional 
nonhighly  compensated  employees,  and 
provides  these  employees  with  a  benefit 
of  5  percent  of  con^pensation.  At  some 
point  the  addition^  coverage  of 
nonhighly  compensated  employees  may 
cause  the  average  for  nonhighly 
compensated  employees  to  drop  below 
the  10  percent  average  for  highly 
comp>ensated  emplbyees.  Under  those 
circumstances,  thii  plan  would  satisfy 
nondiscriminatory  amounts  testing 
under  the  restructuring  approach  in  the 
final  regulations  because  the  rate  groups 
for  the  highly  compensated  employees 
satisfy  the  ratio  percentage  test  of 
section  410(b).  Tlia  plan  would  fail 
under  an  averaging  approach. 


Testing  Solely  on , 
Valuable  Accrual  J 


76  Basis  of  Most 
ites 


JMI 


The  final  regulations  retain  a  general 
test  alternative  under  which  a  plan  may. 
in  certain  circumstpinces,  satisfy  the 
general  test  solely  bn  the  basis  of  testing 
the  most  valuable  accrual  rates  without 
separate  testing  of  normal  accrual  rates. 
This  test  recognizets  that,  if  the  general 
test  is  satisfied  wi^  regard  to 
employees'  most  valuable  accrual  rates, 
and  the  adjustments  from  normal  to 
most  valuable  benefits  under  the  plan 
are  calctilated  on  a  consistent  basis  for 
all  employees,  the^  the  normal  accrual 
rates  automaticalljr  satisfy  the  general 
test.  The  proposed  regulations 
attempted  to  implament  this  concept  by 
requiring  a  unifon*  normal  retirement 
benefit  formula  and  substantial 
uniformity  in  early  retirement  subsidies 
and  joint  and  survivor  subsidies. 
Because  the  proposed  regulations  did 
not  provide  guidance  on  the  uniformify 
requirement,  and  because  the  same 
concept  was  appU^d  differently  in  the 
safe  harbors,  ther^  was  confusion  as  to 
the  scope  and  application  of  most- 
valuable-only  testing.  The  final 
regulations  modify  the  tests  by 
eliminating  the  requirement  for 
equivalent  normal  retirement  benefits 


while  providing  more  explicit 
requirements  for  uniformity  in  benefit 
subsidies.  Although  some  plans  that 
formerly  appeared  to  fall  within  the 
scope  of  most  valuable  only  testing  may 
no  longer  qualify  under  the  rule,  as 
modified,  these  plans  should  generally 
satisfy  the  modified  general  test  on  the 
basis  of  both  normal  and  most  valuable 
benefits  using  the  new  automatic 
restructuring  provisions. 

Accrual  Rates 

Qualified  Social  Security  Supplements 

The  proposed  regulations  provided 
that,  for  purposes  of  the  general  test, 
only  accrued  benefits  within  the 
meaning  of  section  411(a)  could  be  taken 
into  account  Several  commentators 
argued  in  favor  of  taking  social  security 
supplements  into  account  in  determining 
the  most  valuable  accrual  rate.  While 
social  security  supplements  are  clearly 
retirement-related,  they  are  ancillary 
benefits  and.  unlike  accrued  benefits, 
early  retirement  benefits,  and 
retirement-type  subsidies,  are  not 
protected  from  retroactive  elimination  or 
reduction  by  section  411(d)(6). 
Nevertheless,  conunentators  on  the 
proposed  regulations  indicated  that 
there  are  a  number  of  plans  that  provide 
social  security  supplements  as  part  of 
the  employees'  retirement  benefits  and 
that  treat  these  amounts  in  the  same 
manner  as  any  other  accrued  retirement 
benefit 

In  response  to  these  comments,  the 
final  regulations  provide  that  an 
employer  may  take  "qualified  social 
security  supplements"  into  account  both 
in  determining  the  most  valuable  accrual 
rate  for  use  in  satisfying  the 
nondiscriminatory  amounts  requirement 
and  in  determining  permitted  disparity 
under  section  401(1).  The  regulations 
define  a  "qualified  social  securify 
supplement"  and  require  that  these 
qualified  social  securify  supplements  be 
subject  to  accrual  and  anti-cutback 
protections  under  the  plan  in  a  manner 
directly  analogous  to  early  retirement 
benefits  and  retirement-type  subsidies 
protected  by  the  statutory  language  of 
section  411(d)(6).  These  protections  must 
be  provided  explicitly  in  the  plan.  It 
should  be  noted  that  social  securify 
supplements  must  be  described  in  the 
summary  plan  description  of  the  plan 
and  any  summary  of  material 
modifications  of  the  plan  in  a  manner 
consistent  with  the  requirements  of 
section  102  of  the  Employee  Retirement 
Income  and  Securify  Act  of  1974.  as 
amended,  and  the  regulations 
thereunder  (Pub.  L  No.  93-406). 


-Determination  of  Acciual  Rates 

General  Methodology 

The  written  and  oral  comments  on  the 
proposed  regulations  indicated  that  the 
accrual  rates  used  in  applying  the 
general  test  were  not  being  calculated  in 
a  consistent  manner  by  practitioners 
and  plan  sponsors.  In  particular,  many 
of  those  attempting  to  apply  the  tests 
were  uncertain  about  how  to  calculate 
most  valuable  accrual  rates  and  the 
option  to  exclude  benefits  accruing  after 
a  date  selected  by  the  employer.  In 
response  to  these  comments,  the  final 
regulations  provide  specific  guidance  on 
the  determination  of  accrual  rates  by 
incorporating  step-by-step  procedures 
that  spell  out  the  details  of  the 
calculations  in  {  1.401(a)(4)--3(d).  This 
guidance  is  intended  to  achieve 
consistency  in  the  general  test  and  to 
provide  certainfy  for  employers  and 
practitioners  in  the  application  of  the 
test.  Although  guidance  of  this  type  is 
often  provided  in  revenue  procedures, 
the  integral  relationship  of  these 
calculations  to  the  general  test  made  its 
inclusion  in  §  1.401(a)(4)-3  preferable. 

Annual.  Accrued-To-Date.  and  Projected 
Methods 

The  final  regulations  generally  retain 
the  three  methods  for  determining 
accrual  rates  provided  in  the  proposed 
regulations.  However,  changes  were 
made  in  the  annual  method  in  order  to 
insure  that  the  method  was 
administrable  and  operated  in  a  manner 
consistent  with  the  purposes  of  the 
nondiscriminatory  amount  requirement. 
The  annual  method  under  the  proposed 
regulations  was  intended  to  measure  the 
increase  in  an  employee's  benefits 
during  the  current  plan  year.  The  May 
1990  proposed  regulations,  however, 
attempted  to  permit  elimination  of 
current  year  accruals  attributable 
to  compensation  increases  under  a  final 
pay  formula  and  current  year  benefit 
increases  attributable  to  past  service 
credits  granted  in  the  current  year  from 
the  determination  of  accrual  rates  and, 
thereby,  from  nondiscrimination  testing. 

After  issuance  of  the  proposed 
regulations,  a  number  of  commentators 
indicated  that  this  approach,  which  was 
intended  to  stabilize  accrual  rates 
generated  under  the  annual  method,  in 
fact  produced  erratic,  unintended  results 
including  negative  accrual  rates.  In 
addition,  some  commentators  expressed 
concern  that  these  adjustments  resulted 
in  several  significant  problems  for 
employers  and  employees  including  (1) 
making  the  annual  method  unworkable 
for  plans  that  have  a  different 
compensation  basis  than  the 
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compensation  used  to  determine 
benefits  (e.g.,  a  career  average 
accumulation  plan  tested  on  the  basis  of 
a  3-year  average),  (2)  permitting 
continued  accruals  under  prior-law 
excess-only  integrated  plans  that  ceased 
to  qualify  after  TRA  '86,  and  (3) 
di  Acuity  in  defining  the  relevant  past- 
service  credits. 

The  September  1990  proposed 
regulations  corrected  some  of  the 
technical  problems  but  left  many  of  the 
issues  unresolved.  In  developing  flnal 
regulations,  consideration  was  given  to 
approaches  intended  to  eliminate  the 
technical  complexity  and  arbitrary 
results  arising  from  the  adjustments 
under  the  annual  method  and  to  control 
for  significant  potential  discrimination 
problems.  These  approaches  added 
signiHcant  complexity  to  the  testing 
process  without  signiHcantly  improving 
the  utility  of  the  test,  however. 
Therefore,  the  final  regulations  generally 
retain  the  annual  method  alternative  in 
the  September  1990  proposed 
regulations,  and  no  longer  permit 
elimination  of  accruals  resulting  from 
increases  in  compensation  and  grants  of 
past  service  as  in  the  original  May  1990 
proposed  regulations. 

While  this  change  will  reduce  the 
potential  utility  of  the  annual  method 
approach  for  final  average  pay  plans, 
these  plans  should  generally  be  able  to 
satisfy  section  401(a)(4)  using  either  the 
accrued-to-date  or  the  projected  method 
alternatives.  At  the  same  time,  the 
change  makes  the  annual  method  a 
practical  method  for  accumulation  plans 
that  were  generally  not  able  to  satisfy 
section  401(a)(4)  using  either  of  the  other 
two  alternative  methods  under  the 
general  test.  Further,  under  the 
transition  rules  in  S  1.401(a)(4)-13, 
employers  who  have  amended  their 
plans  in  the  past  or  who  amend  their 
plans  to  comply  with  TRA  '86  by  the  last 
day  of  the  Hrst  plan  year  beginning  on  or 
after  January  1, 1992,  may  disregard 
certain  increases  in  accruals  resulting 
from  increases  in  compensation  relating 
to  any  benefits  under  the  prior  plan 
formula. 

Other  Issues 

Many  commentators  requested 
clariHcation  of  the  treatment  of  early 
retirement  window  beneHts.  The  final 
regulations  clarify  that  these  benefits 
are  taken  into  account  in  determining 
most  valuable  accrual  rates  but  provide 
a  simplified  testing  method  under  which 
employees  who  will  be  eligible  by  the 
end  of  the  window  period  are  treated  as 
eligible  as  of  the  first  day  of  the  window 
period. 

Several  commentators  expressed 
concern  that  disability  benefits  provided 


under  defined  benefit  plans  may  result 
in  failure  of  these  plans  to  satisfy 
amounts  testing  and  asked  for  special 
rules.  The  final  regulations  do  not 
provide  any  special  rules.  However,  in 
general,  the  provision  of  disability 
benefits  should  not  result  in  a  failure  of 
a  defined  benefit  plan  to  satisfy  the 
nondiscriminatory  amounts  requirement. 
A  disability  benefit  that  is  not  in  excess 
of  a  qualified  disability  benefit  is  an 
ancillary  benefit  that  is  not  subject  to 
amounts  testing.  Under  section  411(a)(9), 
a  qualified  disabihty  benefit  can  be 
provided  up  to  the  maximum  normal 
retirement  benefit,  and  can  commence 
either  at  the  time  of  disability  (without 
actuarial  reduction)  or  at  normal 
retirement  age.  A  benefit  attributable  to 
the  period  while  an  employee  is 
disabled  continues  to  be  characterized 
as  a  qualified  disability  benefit  even 
though  an  employee  returns  to  work  or 
reaches  normal  retirement  age. 
Consequently,  a  plan  that  provides 
benefits  attributable  to  the  period  an 
employee  is  disabled  does  not  have  to 
test  these  benefits  under  the 
nondiscriminatory  amounts  requirement 
of  section  401(a)(4)  because  these 
benefits  are  qualified  disability  benefits 
and  thus,  are  not  included  in  the 
calculation  of  an  employee's  accrued 
benefit. 

Correction  Mechanisms 

Many  commentators  stressed  that 
practical  problems  often  prevented  data 
collection  and  plan  testing  in  sufficient 
time  to  correct  for  failure  to  satisfy  the 
nondiscrimination  requirements.  In 
developing  the  final  regulations  two 
basic  alternatives  were  considered.  Use 
of  prior  year  data,  which  was  suggested 
by  some  commentators,  is  not  generally 
permitted  in  the  final  regulations.  The 
primary  reason  is  that  use  of  prior  year 
data  could  materially  undercut  the 
statutory  nondiscrimination 
requirements,  unless  the  old  data  were 
required  to  be  modified  to  refiect  certain 
significant  changes  (such  as  significant 
changes  in  the  composition  of  the 
employer's  workforce  and  plan 
participants).  Such  an  approach  would 
have  been  difficult  for  practitioners  to 
apply  and  the  Service  to  administer. 

The  other  approach  suggested  by  a 
number  of  commentators  was  to  permit 
retroactive  correction  of  the  plan  for  a 
reasonable  period  of  time  after  the  end 
of  the  plan  year  for  purposes  of 
satisfying  the  nondiscriminatory 
amounts  requirement.  This  alternative 
has  been  adopted  in  S  1.401(a)(4)-ll(g) 
of  the  final  regulations.  The  retroactive 
correction  period  in  the  final  regulations 
extends  through  the  15th  day  of  the  10th 
month  after  the  end  of  the  plan  year. 


This  approach,  which  is  similar  to  that 
contained  in  section  401(b)  with  respect 
to  certain  disqualifying  provisions, 
provides  the  employer  with  a  significant 
period  within  which  to  run  any 
necessary  tests  and  take  corrective 
action. 

In  order  to  permit  employers  to  make 
practical  choices  based  on 
administrative  concerns,  use  of  the 
retroactive  correction  period  is  not 
conditioned  on  a  demonstration  that  the 
plan  actually  failed  to  satisfy  the 
nondiscrimination  requirements.  In 
addition,  the  correction  is  not  limited  to 
amendments  correcting  disqualifying 
defects.  The  final  regulations  do  require, 
however,  that  any  retroactive 
amendment  under  this  provision  be 
nondiscriminatory  standing  alone  and 
be  consistent  with  the  anti-cutback  rules 
of  section  411(d)(6). 

2.  Nondiscriminatory  Availability  of 
Benefits,  Rights,  and  Features 

The  second  requirement  a  plan  must 
satisfy  under  the  regulations  is  that  the 
benefits,  rights,  and  features  provided 
under  the  plan  must  be  made  available 
to  the  employees  in  the  plan  in  a 
nondiscriminatory  manner.  Rules  for 
satisfying  this  requirement  are  set  forth 
in  S  1.401(a)(4)-4.  The  final  regulations 
retain  the  basic  structure  of  the 
proposed  regulations  in  testing 
nondiscriminatory  availability  and 
incorporate  the  relevant  provisions  of 
the  prior  final  regulations  under 
S  1.401(a)-4  on  optional  forms  of  benefit. 

The  final  regulations,  like  the 
proposed  regulations,  require  that  each 
optional  form  of  benefit,  each  ancillary 
benefit,  and  each  other  right  or  feature 
provided  under  a  plan  must  separately 
satisfy  section  401(a)(4)  with  respect  to 
its  availability.  However,  this  rule  has 
been  modified  in  the  final  regulations  to 
permit  two  or  more  benefits,  rights,  and 
features  to  be  permissively  aggregated  if 
one  of  the  benefits,  rights,  or  features  is 
inherently  of  equal  or  greater  value  than  , 
the  other,  and  the  more  valuable  benefit, 
right,  or  feature,  standing  alone,  satisfies 
the  current  and  efiective  availability 
requirements  of  S  1.401(a)(4)-4. 

Under  the  proposed  regulations, 
optional  forms  of  benefit  available  to  a 
group  of  employees  affected  by  a  merger 
or  acquisition  were  deemed  to  satisfy 
the  nondiscriminatory  availability 
requirement  if  they  were  available  to  a 
group  of  employees  that  satisfied 
section  410(b)  immediately  before  and 
immediately  after  the  transaction  (the 
special  merger  rule).  The  final 
regulations  retain  the  special  merger 
rule  but  broaden  it  in  response  to 
comments.  Under  the  final  regulations. 
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an  employer  may  ei^and  the  group  of 
employees  to  whom  the  special  merger 
rules  applies  to  include  new  employees 
who  come  into  the  acquired  group  of 
employees  during  tne  period  described 
in  section  410(b)(6){p).  In  addition,  the 
final  regulations  are  clarified  to  provide 
explicitly  that  the  special  merger  rule  is 
applicable  to  both  stock  and  asset 
acquisitions  and  anv  similar  types  of 
transactions  involvfig  a  change  in 
employers  for  employees  of  a  trade  or 
business. 

The  proposed  regulations  also  provide 
a  special  i^e  for  testing  the  availability 
of  optional  forms  of  benefit  that  were 
eliminated  with  respect  to  prospective 
accruals  but  retained,  as  required  by 
section  411(d)(e)  foij  existing  accruals. 
Under  this  special  rUle.  the  availability 
of  such  optional  fortns  of  benefits 
satisfied  section  401(a)(4)  if  the  optional 
form  of  benefit  satisfied  the  current  and 
effective  availability  requirements  of  the 
regulation  inunedia(ely  before  the 
effective  date  of  th^  prospective 
elimination.  | 

The  nondiscrimiiJafory  availability 
requirements  in  thejproposed 
regulations  built  on  the  approach  taken 
in  the  final  regulations  under  §  1.401(a)- 
4  regarding  optional  forms  of  benefit  and 
extended  the  substantive  rules  of  that 
section  to  other  pla^  benefits,  rights,  and 
features.  Under  the  proposed 
regulations,  any  age  and  service 
conditions  on  availsbility  were 
generally  disregarded  for  purposes  of 
the  CTurent  availablity  requirements. 
This  provision  permitted  testing  on  the 
assumption  that  employees  will 
ultimately  satisfy  the  age  or  service 
condition  and.  whe|i  applied  to  benefits 
that  are  protected  against  reduction  or 
elimination  by  section  411(d)(6].  is 
consistent  with  the  policies  underlying 
the  nondiscrimination  testing  of 
retirement  benefits.,  However,  ancillary 
benefits  and  other  lights  and  features 
provided  tuider  the  blan  (e.g..  loans  and 
•  investment  alternatives)  may  be  reduced 
or  eliminated  at  anjr  time,  and  therefore, 
are  of  value  only  twthe  participants  to 
whom  they  are  available  in  the  current 
year.  Nondiscriminatory  availability  of 
these  benefits  therdfore  requires  that 
they  be  currently  aad  effectively 
available  in  the  current  year  taking  age 
and  service  conditi^s  into  account.  The 
final  regulations  are  modified  to  so  limit 
the  rule  consistent  With  its  original 
intent.  Under  an  exception,  however,  the 
special  testing  rule  is  extended  to  social 
security  supplements  as  well.  Thus, 
under  the  final  regi^lations,  age  and 
service  conditions  ire  disregarded  only 
with  respect  to  optional  forms  of  benefit 
and  social  security  supplements. 


3.  Nondiscriminatory  Effect  of  Plan 
Amendments  and  Terminations 

The  third  requirement  a  plan  must 
satisfy  under  the  regulations  is  that  the 
effect  of  plan  amendments  (including 
grants  of  past  service)  and  terminations 
be  nondiscriminatory.  Rules  for 
satisfying  this  requirement  are  set  forth 
in  S  1.401(a)(4)-5.  Under  the  proposed 
regulations,  plan  amendments  must  not 
have  the  effect  of  discriminating  in  favor 
of  highly  compensated  employees.  For 
grants  of  past  service  credit,  the 
standard  was  significant  discrimination. 
In  both  cases,  whether  a  plan  met  the 
requirement  depended  in  general  on  the 
relevant  facts  and  circumstances.  The 
use  of  a  general  anti-abuse  staiulard 
based  on  facts  and  circumstances  was 
designed  to  permit  plans  to  be  amended 
and  past  service  credit  to  be  granted  in 
a  manner  consistent  with  both  the 
nondiscrimination  rules  and  business 
practices. 

In  response  to  conunents,  the  final 
regulations  consolidate  the  plan 
amendment  and  past  service  credit 
rules,  broaden  the  significant 
discrimination  standard  to  apply  to  both 
plan  amendments  and  grants  of  past 
service,  clarify  the  defmition  of  plan 
amendment,  and  specify  the  time  at 
which  testing  is  done.  The  fmal 
regulations  also  clarify  that  if  an 
amendment  is  prospective  and  the 
benefits  under  the  plan  as  amended 
satisfy  the  nondiscriminatory  amounts 
requirement  under  section  401(a)(4).  the 
amendment  generally  will  not  violate 
5  1.401(a)(4)-6. 

Under  the  proposed  and  final 
regulations,  as  under  prior  guidance,  the 
determination  of  whether  a  grant  of  past 
service  is  discriminatory  is  based  on 
facts  and  circumstances.  In  developing 
the  proposed  and  final  regulations. 
Treasury  and  the  Service  recognized 
that  past  administration  of  the 
nondiscrimination  requirements  in  this 
area  has  sometimes  been  inconsistent 
Therefore,  in  order  to  provide  greater 
certainty  and  to  enhance  consistency  in 
administration,  the  proposed  regulations 
provided  a  five  year  safe  harbor  and 
further  provided  a  list  of  some  of  the 
relevant  factors  for  facts  and 
circumstances  testing,  based  on  existing 
guidance. 

The  final  regulations  retain  both  the 
past  service  safe  harbor  and  the 
enumerated  factors  contained  in  the 
proposed  regulations.  Under  the  safe 
harbor,  a  grant  of  up  to  5  years  of  past 
service  credit  is  deemed  to  be 
nondiscriminatory.  The  existence  of  this 
safe  harbor  does  not  mean  that  a  grant 
of  past  service  credit  for  a  longer  period 
violates  the  nondiscrimination  rules. 


The  requirement  that  a  plan's  effect  in 
certain  special  circumstances  be 
nondiscriminatory  also  covers  plan 
terminations.  The  proposed  regulations 
significantly  liberalized  the  rules  under 
S  1.401-4(c)  restricting  distributions  to 
highly  compensated  employees  upon 
termination  of  a  defined  benefit  plan. 
Under  these  final  regulations,  as  under 
the  proposed  regulations,  the  early 
termination  restrictions  are  inapplicable 
if  the  payment  is  less  than  1  percent  of 
plan  assets  or,  after  the  payment  of  the 
benefit,  the  value  of  plan  assets  is  at 
least  110  percent  of  the  plan's  current 
liabilities,  as  defined  in  section  412(1)(7). 

A  number  of  commentators  expressed 
confusion  about  the  extent  to  which  the 
old  early  termination  restrictions  and 
the  administrative  rules  appUcable  to 
them  are  still  in  effect.  As  part  of  these 
final  regulations,  the  final  regulations 
under  §  1.401-4(c)  are  obsolete  for 
distributions  after  January  1, 1992.  In 
addition,  the  employer  may  rely  on 
these  regulations  and  the  proposed  . 
regulations,  in  lieu  of  the  regulations 
under  S  1.401-4(c),  for  any  distributions 
on  or  after  May  14. 1990.  Furthermore, 
with  respect  to  distributions  that  were 
restricted  or  escrowed  under  the  rules  in 
S  1.401-4(c)  that  may  be  distributed  to 
the  employee  under  the  rules  in  these 
final  relations,  the  employer  may 
either  retain  the  existing  restrictions  or 
escrow,  or  amend  the  plan  to  release  the 
distributions  to  the  extent  permitted 
under  these  final  regulations.  In  general, 
it  is  intended  that  the  relevant 
administrative  procedures  applicable  to 
restricted  amounts  under  \  1.401-4(c) 
will  continue  to  be  available  for 
restricted  amounts  under  the  new 
provisions.  A  revenue  ruling  reinstating 
these  procediu«s,  and  in  particular  the 
provisions  for  escrow  arrangements,  will 
be  issued  in  the  near  future. 

4.  Employee  Contributions 

Section  1.401(a)(4)-e  provides  rules  for 
defined  benefit  plans  that  include 
employee  contributions  that  are 
essentially  the  same  as  in  the  proposed 
regulations.  Generally,  under  the 
proposed  and  final  regulations,  benefits 
derived  from  employer  contributions 
and  benefits  derived  from  employee 
contributions  must  separately  satisfy 
section  401(a)(4).  Rules  are  provided  for 
determining  the  employer-derived 
benefit  in  a  defined  benefit  plan  that 
also  includes  employee  contributions 
not  allocated  to  separate  accounts  as 
well  as  for  determining  whether 
employee  contributions  under  a  defined 
benefit  plan  are  nondiscriminatory. 

Like  the  proposed  regulations,  the 
final  regulations  provide  that  the 
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determination  of  the  employer-derived 
benefit  generally  follows  the  method 
prescribed  in  section  411(c).  In  addition, 
the  final  regulations  retain  and  clarify 
several  simpler  alternatives  provided  in 
the  proposed  regulations.  The  final 
regulations  have  also  been  revised  to 
consolidate  rules  in  the  proposed 
regulations  under  section  401(1)  relating 
to  employee  contributions  under  a 
defined  benefit  plan  with  the  section 
401(a)(4)  rules.  In  response  to  comments, 
the  option  of  using  a  uniform  factor  to 
determine  the  portion  of  an  employee's 
benefit  attributable  to  employee 
contributions  has  been  expanded  to 
apply  in  certain  cases  where  the  rate  of 
employee  contributions  increases  at 
higher  levels  of  compensation 
("integrated"  or  "step-rate 
contributions").  Under  the  proposed 
regulations,  a  plan  that  included  step- 
rate  employee  contributions  could 
determine  the  employee-provided 
benefit  on  an  individual  basis,  usually 
resulting  in  an  employer-provided 
benefit  that  would  fail  to  satisfy  section 
401(1).  The  modification  made  in  the 
final  regulations  allows  a  plan  that 
includes  step-rate  employee 
contributions  to  determine  the 
employee-provided  benefit  more  simply 
and  should  result  in  a  rate  of  employer- 
provided  benefit  that  is  more  likely  to 
satisfy  section  401(1). 

5.  Permitted  Disparity 

The  final  regulations,  like  the 
proposed  regulations,  allow  the 
disparity  permitted  by  section  401(1)  to 
be  taken  into  account  in  showing  that 
the  amount  of  contributions  or  benefits 
satisfies  section  401(a)(4).  As  under  the 
proposed  regulations,  the  determination 
of  whether  a  plan  satisfies  the  permitted 
disparity  requirements  in  many  cases 
merely  requires  inspection  of  the  plan 
benefit  or  contribution  formula,  i.e., 
where  a  plan  is  using  one  of  the  safe 
harbor  rules  for  showing 
nondiscrimination  in  the  amount  of 
contributions  or  benefits  and  thus  is 
required  to  satisfy  section  401(1)  in  form. 

If  a  plan  does  not  use  the  safe  harbor 
rules,  permitted  disparity  is  taken  into 
account  by  using  specified  formulas  that 
adjust  allocation  or  accrual  rate  to 
reflect  the  amount  of  permitted  disparity 
that  may  be  taken  into  account.  The 
rules  for  imputing  permitted  disparity 
are  set  forth  in  9  1.401(a)(4)-7.  The 
adjusted  rates  e^ectively  transform  the 
allocations  or  accruals  under  the  plan 
for  each  employee  to  determine  the 
excess  rate  each  employee  would 
receive  if  the  same  dollar  value  of 
allocation  or  accrual  had  been  received 
under  a  plan  formula  containing  the 
maximum  permitted  disparity  under 


section  401(1).  The  resulting  excess  rates 
are  the  allocation  rates  or  accrual  rates 
that  are  compared  to  determine  whether 
the  plan  satisfies  the  general  tests  in 
S  1.401(a)(4)-2  or  1.401(a)(4)-3. 

Because  of  the  close  interrelationship 
between  sections  401(a)(4)  and  401(1), 
the  final  regulations  under  both  sections 
were  developed  together  and  have  been 
clarified  and  modified  where  necessary 
to  reflect  a  consistent  and  coordinated 
approach  to  permitted  disparity.  The 
modifications  that  have  been  made  with 
respect  to  the  permitted  disparity  rules 
are  discussed  in  detail  in  the  preamble 
to  the  final  regulations  under  section 
401(1),  published  simultaneously  with 
these  final  regulations. 

6.  Cross-Testing  Defined  Benefit  and 
Defined  Contribution  Plans 

The  proposed  regulations  provided 
methods  for  testing  defined  benefit 
plans  on  the  basis  of  equivalent 
contributions  and  testing  defined 
contribution  plans  on  the  basis  of 
equivalent  benefits.  These  rules  were 
generally  based  on  and  replaced  the 
rules  of  Rev.  Rul.  81-202.  The  final 
regulations  clarify  these  methods  and 
coordinate  them  with  the  general  testing 
methods  provided  in  the  general  testing 
methods.  In  response  to  comments,  they 
also  provided  that  standard  interest  and 
mortality  assumptions  must  be  used  to 
determine  equivalent  benefits  under  a 
defined  contribution  plan,  and  clarify 
the  availability  of  various  optional 
methods  of  calculating  allocations  and 
accruals  under  SS  1.401(a)(4)-2  and 
1.401(a)(4)-3  when  a  plan  is  cross-tested. 
As  discussed  above,  the  cross  testing 
rules  have  been  expanded  to  provide 
safe  harbor  testing  methods  for  cash 
balance  plans,  to  expand  the  safe  harbor 
testing  methods  for  floor  offset  plans, 
and  to  clarify  the  safe  harbor  testing 
methods  for  target  benefit  plans. 

7.  Definition  of  a  Plan  and  Plan 
Aggregation 

The  proposed  and  flnal  regulations 
require  plans  that  are  aggregated  for 
purposes  of  section  410(b)  to  be  tested 
on  an  aggregated  basis  under  section 
401(a)(4).  Under  the  proposed 
regulations,  allocation  and  accrual  rates 
under  an  aggregated  plan  were 
calculated  by  adding  together  the 
allocation  and  accrual  rates  for  each 
employee,  separately  determined  for 
each  plan  in  the  aggregated  plan.  The 
final  regulations  simplify  this 
determination  by  providing  that  all 
plans  of  a  single  type  (i.e.,  defined 
benefit  or  defined  contribution)  within  a 
single  aggregated  plan  are  treated  as  a 
single  plan,  and  are  thus  not  subject  to 
any  special  aggregation  rules.  Thus,  only 


aggregated  plans  consisting  of  both 
defined  benefit  and  defined  contribution 
plans  are  subject  to  the  special  testing 
rules  of  S  1.401(a)(4}-9(b).  The  final 
regulations  also  clarify  that  the  amount 
of  permitted  disparity  that  may  be  taken 
into  account  with  respect  to  an 
aggregated  plan  is  determined  after 
calculating  employees'  aggregate 
allocation  and  accrual  rates  under  the 
plan  and  taking  into  account  the  overall 
permitted  disparity  imputation  with 
respect  to  employees'.  This  approach 
avoids  an  unintended  limitation  on  the 
use  of  permitted  disparity  that  could 
have  resulted  under  the  proposed 
regulations. 

The  proposed  regulations  contained  a 
special  rule  for  determining  whether 
benefits,  rights  and  features  under  an 
aggregated  plan  that  includes  both 
defined  benefit  and  defined  contribution 
plans  were  currently  available  on  a 
nondiscriminatory  basis.  The  final 
regulations  retain  this  rule  and  expand  it 
to  include  the  elective  availability  test 
as  well  as  the  current  availability  test 
under  \  1.401(a)(4)-4.  The  proposed 
regulations  provided  special  testing 
rules  for  spousal  benefits  required  under 
section  401(a)(ll)  in  this  section.  This 
rule  is  retained  in  the  final  regulations, 
but  is  provided  in  S  1.401(a)(4)-4.  In 
response  to  comments,  the  final 
regulations  clarify  that  whether  a 
spousal  benefit  is  subsidized  for  this 
purpose  may  generally  be  determined 
using  the  plan's  own  actuarial 
assumptions. 

8.  Plan  Restructuring 

The  proposed  regulations  permitted  a 
plan  to  be  restructured  into  component 
plans  using  one  of  three  methods: 
Employee  group  restructuring,  total  rate 
restructuring,  and  rate  segment 
restructuring.  As  discussed  eariier  in  the 
context  of  testing  for  nondiscrimination 
in  amounts,  the  total  rate  and  rate- 
segment  restructuring  rules  in  the 
proposed  regulations  have  become  an 
automatic  part  of  the  nondiscriminatory 
amounts  general  test  in  the  final 
regulations.  The  final  regulations  retain, 
in  S  1.401(a)(4)-9(c).  the  employee  group 
restructuring  alternative.  However, 
because  of  the  integration  of  the  rate- 
segment  restructuring  rules  in  the 
general  test,  it  has  been  possible  in  the 
final  regulations  to  eliminate  most 
restrictions  on  the  employee  group 
restructuring  alternative.  Thus,  the  final 
regulations  no  longer  require  that 
employee  group  restructuring  be  limited 
to  situations  in  which  the  members  of 
the  employee  group  have  some  common 
attribute  other  than  allocation  or  accrual 
rates.  In  addition,  as  a  result  of  this 
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change,  it  has  beenl  possible  to  eliminate 
other  restrictions  oft  the  use  of  employee 
group  re8tnlcturing^  including  special 
rules  that  were  relevant  primarily  to  total 
rate  and  rate  segment  restructuring. 
Thus,  the  employee  groups  used  to  form 
component  plans  may  generally  be 
selected  using  any  method.  The  final 
regulations  also  clarify  that  the 
restructuring  rules  apply  for  purposes  of 
section  401(1).  and  those  portions  of 
sections  410(b),  414(s).  and  other 
provisions  that  are  ispecifically 
applicable  in  determining  whether  the 
requirements  of  section  401(a)(4)  are 
satisfied. 

9.  Testing  of  Plans  With  Respect  to 
Former  Employees 

Under  both  the  p  roposed  regulations 
and  the  final  regdations,  S§  1.401(a)(4)- 
1  and  1.4Ol(a){4)-10  require  that  a  plan 
separately  satisfy  Section  401(a)(4}  with 
respect  to  the  amottnt  of  benefits  or 
contributions  and  with  respect  to  the 
availability  of  benefits,  rights,  and 
features  provided  tp  employees  and 
former  employees,  j 

In  general,  the  fiaal  regulations  retain 
the  rules  provided  in  the  proposed 
regulations  but  clarify  certain  aspects  of 
the  requirements  tq  response  to 
comments.  For  example,  the  final 
regulations  provide  additional  guidance 
with  respect  to  thelmanner  in  which  the 
safe  harbors  and  tHe  general  test  apply 
to  former  employees,  including 
coordinating  these  rules  with  the  rules 
for  former  employees  under  section 
410(b).  In  addition,  a  safe  harbor  is 
provided  in  the  final  regulations  few 
plans  that  are  amended  to  provide  an  ad 
hoc  cost-of-living  s^justment.  In  order  to 
satisfy  this  safe  harbor,  a  cost-of-living 
increase  must  be  provided  on  a  uniform 
and  consistent  basis  and  must  generally 
be  limited  to  the  percentage  increase  in 
social  security  benefits  under  the 
provisions  of  the  Social  Security  Act.  In 
determining  permi9sible  uniform 
increases,  an  employer  may  group 
former  employees  pased  on  their  date  of 
retirement  into  bai^ds  not  exceeding  5 
consecutive  years  |n  length.  Because 
automatic  costs-of-living  adjustments 
are  part  of  the  accfued  benefit  and  are 
taken  into  account|in  satisfying  the 
nondiscriminatory  amounts 
requirements  for  employees,  they  are 
not  tested  again  with  respect  to  former 
employees, 

The  rules  in  botQ  the  proposed  and 
final  regulations  fcir  determining 
whether  a  plan  satisfies  section  401(a)(4) 
with  respect  to  the  availability  of 
benefits,  rights,  and  features  provided  to 
former  employees  are  also  generally  the 
same  as  those  applicable  to  current 
employees  The  filial  regulations  expand 
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a  rule  in  the  proposed  regulations  under 
which  a  plan  is  generally  deemed  to 
satisfy  section  401(aK4)  with  respect  to 
the  availability  of  benefits,  rights,  and 
features  provided  to  former  employees  if 
the  availability  of  any  benefits,  rights,  or 
features  subject  to  availabilify  testing 
has  not  been  amended  during  the 
current  plan  year,  or.  alternatively,  if 
any  changes  in  availabilify  in  the 
current  plan  year  are  made  in  a 
nondiscriminatory  manner.  Thus,  under 
the  final  regulations,  nondiscrimination 
testing  of  the  availabilify  of  benefits, 
rights,  and  features  to  former  employees 
is  required  only  in  the  year  in  which  an 
amendment  to  the  availabilify  of 
benefits,  rights,  and  features  to  former 
employees  is  first  effective. 

10.  Additional  Rules 

Like  the  proposed  regulations,  the 
final  regulations  provide  that  benefits 
and  account  balances  attributable  to 
rollovers  and  elective  transfers 
generalfy  are  not  taken  into  account  in 
determining  whether  the  amount  of 
benefits  or  contributions  provided  under 
the  plan  satisfies  section  401(a)(4). 
Similarly,  the  final  regulations  continue 
the  current  requirement  that  the  manner 
in  which  employees  vest  in  their 
accrued  benefits  under  a  plan  must  not 
discriminate  in  favor  of  highly 
compensated  employees. 

The  final  regulations  add  a 
requirement  that  service  be  credited  on 
a  nondiscriminatory  basis.  A  special 
rule  is  provided  permitting  service  to  be 
credited  for  certain  periods  during 
which  the  employee  is  on  a  leave  of 
absence.  This  is  necessary  to  coordinate 
the  nondiscrimination  testing  rules  in 
section  401(aX4)  with  the  new  rules 
contained  in  the  final  regulations  under 
section  414(s)  that  permits  compensation 
to  be  imputed  during  certain  leaves  of 
absence. 

11.  Transition  and  Fresh-Start  Rules 

The  September  1990  proposed 
regulations  set  forth  several  alternative 
methods  for  taking  into  account  benefits 
attributable  to  years  prior  to  the 
effective  date  of  the  regulations  for 
purposes  of  applying  the  safe  harbors 
for  defined  benefit  plans.  These  methods 
generally  required  the  pre-effective  date 
benefits  to  be  finzen.  and  benefits  for 
future  years  to  be  determined  as  the  sum 
of  the  pre-effective  date  benefits  and  the 
post-effective  date  benefits. 
Alternatively,  a  plan  was  permitted  to 
determine  the  benefits  for  all  years 
under  one  of  two  "wear-away" 
approaches  that  provided  plans 
additional  fiexibility  in  transitioning  into 
the  post-TRA  '86  nondiscrimination 
rules  while  continuing  to  satisfy  the 


anti-cutback  rules  of  section  411(d)(6). 
The  proposed  regulations  also  provided 
that  in  certain  circumstances,  an  - 
employee's  frozen  benefit  under  a  final 
or  career  average  pay  plan  could  be 
increased  to  reflect  subsequent 
increases  in  compensation.  In  addition, 
the  proposed  regulations  permitted  the 
accrued-to-date  and  projected  methods 
to  be  applied  with  respect  to  benefits 
accruing  and  service  after  a  date 
selected  by  the  employer  before 
December  31, 1991.  but  did  not  provide 
guidance  on  applying  this  "fresh-start" 
optica 

The  final  regulations  generally  retain 
these  effective  date  transition  rules  in 
5  1.401(a)(4)-13,  but  coordinate  them 
with  the  fresh-start  option  for  the 
accrued-to-date  and  projected  methods, 
in  addition  to  clarifying  and  expanding 
the  rules  in  certain  respects.  For 
example,  the  final  regulations  provide 
additional  guidance  on  what  changes 
can  be  made  to  a  benefit,  while  still 
allowing  the  benefit  to  be  considered 
frozen.  In  addition,  under  the  final 
regulations,  all  of  the  transition  and 
fresh-start  rules  have  been  expanded  to 
permit  transitions  and  fresh  starts  in  any 
year  after  the  effective  date  as  well  as 
before.  However,  the  adjustment  to  an 
employee's  fit>zen  benefit  under  a  final 
or  career  average  pay-type  plan  to 
reflect  subsequent  increases  in 
compensation  only  applies  to  transitions 
or  fresh  starts  before  the  effective  date. 
In  addition,  special  transition  rules  have 
been  added  in  the  final  regulations  for 
target  benefit  plans  and  cash  balance 
plans. 

12.  Governmental  f^ans 

Under  the  proposed  regulations, 
section  401(a)(4)  was  considered  to  be 
satisfied  in  the  case  of  governmental 
plans  described  in  section  414(d)  for 
plan  years  beginning  before  1993.  This 
provision  has  been  retained  in  the  final 
regulations.  In  addition,  the  final 
regulations  provide  that,  if  the  governing 
body  with  authority  to  amend  the  plan 
does  not  meet  continuously,  section 
401(a)(4)  will  be  considered  satisfied  for 
plan  years  beginning  before  90  days 
after  the  opening  of  the  first  legislative 
session  on  or  after  |anuary  1. 1993. 

The  delayed  effective  date  provision 
in  the  proposed  regulations  resulted  in 
some  comments  that  governmental 
plans  should  not  be  subject  to 
nondiscrimination  testing.  In  the 
absence  of  statutory  provisions 
excepting  governmental  plans  from 
these  requirements,  the  final  regulations 
recognize  their  applicabilify. 
Nevertheless,  the  Treasury  and  the 
Service  recognize  that  governmental 
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plans  may  have  some  unique  features 
that  arise  because  the  sponsoring 
employer  is  a  governmental  entity.  Some 
comments  have  t>een  received  on  such 
features  and  additional  comments  are 
specifically  requested  from 
governmental  employers  regarding  the 
appropriate  modifications  to  the 
regulations  to  take  into  account  the 
operation  of  government  plans.  A 
section  in  the  final  regulations  has  been 
reserved  for  rules  that  will  address 
these  unique  features. 

13.  Merger  and  Acquisitions 

In  general  although  some  expanded 
guidance  is  provided  in  the  final 
regulations  regarding  nondiscrimination 
testing  under  section  401(a)(4)  and 
related  Code  sections  where  the 
employer  has  engaged  in  a  merger, 
acquisition,  or  similar  transaction,  the 
final  regulations  do  not  address  these 
issues  in  a  comprehensive  way.  The 
Treasury  and  the  Service  have  opened  a 
regulations  project  relating  to  these 
issues,  and  intend  to  address  them 
separately.  Comments  are  specifically 
requested  concerning  areas  of  practical 
concern  and  appropriate  modifications 
.  to  the  regulations  to  address  these 
matters.  While  these  regulations  are 
generally  effective  for  plan  years 
beginning  after  December  31, 1991,  the 
Treasury  and  the  Service  recognize  that 
in  some  situations,  unique  problems 
related  to  a  merger  or  acquisition  may 
make  exact  adherence  to  some  of  the 
provisions  of  the  regulations  impossible. 
For  example,  it  may  be  difficult  to 
obtain  prior  year  data  necessary  for 
determining  with  certainty  whether 
certain  acquired  employees  are  highly 
compensated  employees.  Pending 
issuance  of  further  guidance,  in  limited 
situations,  in  the  context  of  a  merger  or 
acquisition,  a  reasonable  good  faith 
effort  to  satisfy  the  nondiscrimination 
requirements  consistent  with  the 
statutory  and  regulatory  requirements 
will  be  acceptable.  Whether  compliance 
is  reasonable  and  in  good  faith  in  this 
context  require  that  ^e  employer  make 
every  reasonable  effort  to  satisfy  all 
relevant  portions  of  this  regulation. 

14.  Plans  Maintained  by  More  Than  One 
Employer 

Multiple  employer  plans  must  satisfy 
section  401(a)(4)  on  an  employer-by- 
employer  basis  rather  than  on  the  basis 
of  participating  employers  in  the 
aggregate.  Any  noncollectively 
bargained  portion  of  a  multiemployer 
plan  is  tested  as  a  multiple  employer 
plan.  The  consequences  of  failure  to 
satisfy  section  401(a)(4)  with  respect  to 
any  component  of  this  testing  process 
may  effect  the  plan  for  all  participating 


employers.  The  final  regulations,  like  the 
proposed  regulations,  do  not  provide  an 
exception  to  this  rule.  However,  where  a 
multiemployer  plan  or  a  multiple 
employer  plan  fails  to  satisfy  section 
401(a)(4),  in  a  proper  case,  the 
Commissioner  could  treat  the  plan  as 
satisfying  section  401(a)(4)  for  innocent 
employers  by  requiring  corrective  and 
remedial  action  with  respect  to  the  plan, 
such  as  allowing  the  withdrawal  of  an 
offending  employer,  allowing  a 
disqualifying  defect  to  be  cured  within  a 
reasonable  period  of  time  after  the  plan 
administrator  has  or  should  have 
knowledge  of  the  disqualifying  event  or 
was  otherwise  notified  by  the  Service  of 
the  disqualifying  defects,  or  requiring 
plan  amendments  to  prevent  future 
disqualifying  events. 

15.  Effective  Dates 

The  fmal  regulations  are  generally 
effective  for  plan  years  beginning  after 
December  31, 1991.  For  plan  years 
beginning  before  that  date  and  on  or 
after  the  first  day  of  the  first  plan  year 
to  which  the  amendments  made  by 
section  1112(a)  of  TRA  '88  apply  to  a 
plan  S  1.401(a)(4)-13  provides  that  a 
plan  must  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  the  requirements  of 
section  401(a)(4),  taking  into  account 
pre-existing  guidance  and  tlie 
amendments  made  by  TRA  "86  to  related 
Code  provisions,  such  as  sections  401(1). 
401(a)(17),  and  410(b).  Whether 
compliance  is  reasonable  and  in  good 
faith  will  generally  be  determined  on  the 
basis  of  facts  and  circumstances, 
including  the  extent  to  which  the 
employer  has  consistently  resolved  all 
unclear  issues  in  its  favor.  Reasonable, 
good  faith  compKance  will  be  deemed  to 
exist,  however,  if  a  plan  is  operated  in 
accordance  with  the  proposed 
regulations. 

In  Rev.  Proc.  90-73, 1990-2  C.B.  786. 
the  Internal  Revenue  Service  extended 
the  date  by  which  the  plan  amendments 
to  comply  with  TRA  '86  must  be  made 
until  the  close  of  the  1992  plan  year.  This 
extended  amendment  date,  combined 
with  the  reasonable,  good  faith 
compliance  standard  contained  in  these 
proposed  regulations,  is  designed  to 
ensure  that  plan  sponsors  have  a 
reasonable  period  in  which  to  amend 
qualified  plans. 

16.  Failure  to  Comply 

In  general,  under  section  402(b)(1)  of 
the  Code,  if  a  plan  fails  to  satisfy  the 
qualification  requirements  contained  in 
section  401(a)  of  the  Code,  the  tax- 
exempt  status  of  plan  earnings  is 
revoked,  employer  deductions  for 
contributions  may  be  deferred  or  denied, 


and  all  employees  must  include  the 
value  of  plan  contributions  in  income  in 
accordance  with  section  83.  llius,  if 
contributions  are  made  to  the  plan  with 
respect  to  vested  accounts  or  benefits, 
employees  must  include  these  amounts 
in  income. 

In  addition  to  the  general  rule  of 
section  402(b)(l ),  section  402(b)(2) 
contains  special  rules  that  apply  if  the 
plan  fails  to  satisfy  section  401(a)(26)  or 
410(b).  If  the  plan  fails  to  satisfy  either 
of  these  sections,  each  highly 
compensated  employee  must  include  in 
income  an  amount  equal  to  the 
employee's  entire  vested  accrued  benefit 
not  yet  included  in  income.  If.  however, 
the  plan  is  not  qualified  solely  because 
it  fails  to  satisfy  the  requirements  of 
section  401(a)(26)  or  410(b),  no  adverse 
tax  consequences  are  imposed  on 
nonhighly  compensated  employees. 

Under  the  integrated  approach  to 
sections  401(a)(4)  and  410(b)  underlying 
the  regulations,  any  failure  to  satisfy 
section  401(a)(4)  constitutes  a  failure  to 
satisfy  section  410(b).  Consequently, 
failure  to  meet  the  requirements  of 
section  401(a)(4)  will  cause  section 
402(b)(2)  to  apply  with  respect  to  a  plan, 
and  will  therefore  subject  highly 
compensated  employees  to  the  special 
sanctions  contained  in  that  section. 
Similarly,  if  the  plan  satisfies  all 
qualification  requirements  other  than 
sections  410(b)  and  401(a)(26).  no 
adverse  tax  consequences  will  be 
imposed  on  nonhighly  compensated 
employees. 

17.  Incomplete  or  Inaccurate  Data 

In  some  cases,  use  of  a  decentralized 
payroll  or  personnel  recordkeeping 
system  may  result  in  incomplete  data 
that  makes  it  impossible  to  confirm 
compliance  with  sections  401(a)(4) 
401(1),  410(b),  and  414(s)  or  inaccurate 
data  that  indicates  apparent 
noncompliance  with  those  sections.  The 
preamble  to  the  proposed  regulations 
provided  that,  in  limited  cases,  the 
Service  would  generally  permit  an 
employer  to  use  reasonable  estimates  in 
lieu  of  missing  or  inaccurate  data. 

Comments  on  the  conditions  for 
estimating  data  set  forth  in  the  preamble 
to  the  proposed  regulations  indicate  that 
many  employers  maintaining  defined 
benefit  plans  have  difHculty  meeting  the 
conditions  in  the  case  of  employee 
compensation  data.  In  response  to  the 
comments  received,  the  Serxnce  has 
establish  separate  conditions  for 
estimating  missing  or  inaccurate 
employee  compensation  data  for  plan 
years  beginning  before  January  1. 1995. 
These  are  described  below.  For 
estimating  data  other  than 
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compensation  datd,  the  conditions  set 
forth  in  the  preamble  to  the  proposed 
regulations  are  ret  lined. 

General  Rule 

For  noncompendation  data  or 
compensation  dat^  for  plan  years 
beginning  on  or  afl  er  January  1, 1995,  an 
employer  is  permitted  to  use  reasonable 
estimates  of  data  \  rovided  the  following 
conditions  are  met  (1)  The  incomplete 
or  inaccurate  data  pertain  to  no  more 
than  a  de  minimis  lumber  of  employees 
relative  to  the  number  of  employees  in 
the  testing  populat  on;  (2)  if  the  data 
pertain  to  highly  c(  impensated 
employees,  they  dd  not  pertain  to  the 
most  highly  compensated  employees  in 
the  testing  populat  on,  and  the  employer 
has  more  than  a  sn  lall  number  of  highly 
compensated  empl  }yees  in  its  overall 
workforce;  (3)  the  ( lata  difHculties  could 
not  have  been  avoided  through 
reasonably  careful  administrative 
procedures;  (4)  in  t  le  case  of  incomplete 
data,  the  employer  has  made  a 
reasonable  effort  t  >  obtain  the  data 
without  success;  (S)  in  the  case  of 
inaccurate  data,  ths  data  are  obviously 
inaccurate  on  theii  face  given  the 
characteristics  of  t  le  plan  and  the 
employer's  workfo  ce,  and  the  employer 
has  made  a  reason  able  effort  to  obtain 
accurate  data  withsut  success;  and  (6) 

appropriate  steps  to 
correct  the  data  difficulties  in  future 
years. 

Special  Rule  for 
Plan  Years  Beginn^g 
1995 


A  special  rule  is 


Under  this  rule,  an 


compensation  data 


employees  relative 


C<  mpensation  Data  for 
Before  January  1, 


irovided  for 


estimating  compen  tation  data  for  plan 
years  beginning  be  "ore  January  1, 1995. 


employer  is 


permitted  to  use  rejsonable  estimates  of 


provided  the 


following  conditiot  s  are  met:  (1)  The 
incomplete  or  inac  :urate  data  does  not 
pertain  to  a  signifu  ant  number  of 


to  the  number  of 


employees  in  the  testing  population;  (2) 
if  the  data  pertain  to  highly 
compensated  empl  jyees,  they  do  not 
pertain  to  the  most  highly  compensated 
employees  in  the  tasting  population,  and 
the  employer  has  rtore  than  a  small 
number  of  highly  compensated 
employees  in  its  overall  workforce;  (3) 
the  employer  take^  reasonable  steps  to 
Acuities  as  soon  as 
r  than  plan  years 
r  January  1. 1995;  (4) 
sonable 

tual  data  based  on 
tions.  These 
requirements  do  not  apply  to  plans  that 
determine  compen$ation  using  an 
employee's  rate  of  bay  as  otherwise 


correct  the  data  di 
possible  and  no  la 
beginning  on  or  afl 
the  estimate  is  a 
approximation  of 
reasonable  assum 


permitted  under  the  regulations  for 
section  414(s). 

18.  Effect  On  Other  Laws 

Compliance  with  the  provisions  of  this 
regulation  does  not  ensure  compliance 
with  other  applicable  Federal  laws, 
including,  but  not  limited  to,  the 
provisions  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
which  are  administered  by  the  Secretary 
of  Labor  pursuant  to  Reorganization 
Plan  Number  4  of  1978.  Employers 
should  note  that  plan  amendments 
pursuant  to  this  regulation  may 
necessitate  reporting  and  disclosure 
under  such  Act,  including  requirements, 
related  to  summary  plan  descriptions 
and  summaries  of  material 
modifications. 

19.  Additional  Authority 

The  rules  in  the  regulations  regarding 
section  401(a)(4)  are  the  exclusive  rules 
for  determining  whether  the 
requirements  of  that  section  are  met. 
The  regulations  also  provide,  however, 
that  the  commissioner  may,  in  revenue 
rulings,  notices,  and  other  guidance  of 
general  applicability,  provide  any 
additional  rules  that  may  be  necessary 
or  appropriate  in  applying  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  dePmed  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  a  fmal 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7305(f]  of 
the  Code,  the  notices  of  proposed 
rulemaking  for  these  regulations 
published  after  November  20, 1988,  were 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  InformatioD 

The  principal  authors  of  these 
proposed  regulations  are  Nancy  J. 
Marks,  David  Munroe,  Marjorie 
Hoffman,  Patricia  McDermott,  Suzanne 
Tank,  and  Rebecca  Wilson  of  the  Office 
of  the  Assistant  Chief  Counsel 
(Employee  Beneflts  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
o^ces  of  the  Service  and  Treasury 
Department  participated  in  their 
development 


Ust  of  Subjects  in  26  CFR  1.401-0 
through  1,419(A)-2T 

Bonds.  Employee  benefit  plans. 
Income  taxes,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  Trustees. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  Sec.  7805,  68A  Stat.  917;  26 
U.S.C.7805'  *  * 

Par.  2.  Section  1.401-4  is  amended  by 
revising  the  section  heading  and  adding 
a  paragraph  (d)  to  read  as  follows: 

S  1.401-4    Discrimination  as  to 
contributions  or  bensflts  (iMfore  1992). 
***** 

(d)  The  provisions  of  this  section  do 
not  apply  to  plan  years  beginning  on  or 
after  January  1, 1992.  For  rules 
applicable  to  plan  years  beginning  on  or 
after  January  1, 1992,  see  §S  1.401(a)(4)- 
1  through  1.401(a)(4)-13. 

Par.  3.  Section  1.401(a)-4  is  amended 
by  revising  the  section  heading,  A- 
2(a)(2)(ii),  Q-6,  and  A-6(a)  to  read  as 
follows: 

S1.401(a)-4   Optional  forms  of  benefit 
(before  1992). 

***** 

A-2:(a)  *  *  * 

(2)  •  *  • 

(ii)  Plan  years  commencing  on  or  after 
TRA  '86  effective  date.  Except  as 
provided  in  paragraph  (a)(2)(iii)  of  this 
Q&A-2,  for  plan  years  commencing  on 
or  after  the  effective  date  on  which  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  TRA  *86  first  apply  to 
a  plan,  the  requirement  of  this 
paragraph  (a)(2)  is  satisfied  only  if  the 
group  of  employees  to  whom  the 
optional  form  is  currently  available 
satisfies  either  the  percentage  test  set 
forth  in  section  410(b)(1)(A).  the  ratio 
test  set  forth  in  section  410(b)(1)(B),  or 
the  nondiscriminatory  classification  test 
set  forth  in  section  410(b)(2)(A)(i).  The 
employer  need  not  satisfy  the  average 
benefit  percentage  test  in  section 
410(b)(2)(A)(ii)  in  order  for  the  optional 
form  to  be  currently  available  to  a 
nondiscriminatory  group  of  employees. 
***** 

Q-6:  For  what  period  are  the  rules  of 
this  section  effective? 
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A-6:  (a)  General  effective  date. 
Except  as  otherwise  provided  in  this 
section,  the  provisions  of  this  section 
are  effective  January  30, 1986.  The 
provisions  of  this  section  do  not  apply  to 
plan  years  beginning  on  or  after  January 
1, 1992.  For  rules  applicable  to  plan 
years  beginning  on  or  after  January  1. 
1992.  see  99  1.401(a)(4)-l  through 
1.401(fl)(4)-13. 

Par.  4.  New  99  1.401(a)(4H)  through 
1.401(a)(4)-13  are  added  at  the 
appropriate  place  to  read  as  follows: 

91.40l(aM4H>   Tabiaofcontwrt*. 

This  section  contains  a  listing  of  the 
headings  99  1.401(aK4)-l  through 
1.4(n(aK4)-13. 

9 1.401(aM4)-1    Nondiscrimination 
requiranwnts  of  sactlon  401(aM4). 

(a)  In  general. 

(b)  Requirements  a  plan  must  satisfy. 

(1)  in  general 

(2)  Nondiscrimination  in  amount  of 
contributions  or  benefits. 

(i)  In  general. 

(ii)  Denned  contribution  plans, 
(iii)  Deflned  benefit  plans, 
(iv)  Permitted  disparity. 

(3)  Nondiscriminatory  availability  of 
beneflts,  rights,  and  features. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations. 

(c|  Application  of  requirements. 
(1)  In  general. 
(2|  Interpretation. 

(3)  Former  employees. 

(4)  Employee-provided  contributions  and 
benefits. 

(5)  Plans  providing  section  401(h)  benefits. 

(6)  Collectively  bargained  plans. 

(7)  Employee  stocl(  ownership  plans. 
[Reserved] 

(8)  Scope  of  plan  subject  to  testing, 
(i)  Relationship  with  section  410(b). 
(ii|  Special  rules  for  certain  aggregated 

plans, 
(iii)  Restructuring, 
(iv)  Reference  to  section  410(b)  includes 

section  410(c). 

(9)  Plan  year  basis  of  testing. 
(1)  In  general. 

(ii)  Retroactive  correction. 

(10)  Rollovers  and  transfers. 

(11)  Vesting. 

(12)  Crediting  service. 

(13)  Governmental  plans. 

(14)  Allocation  of  earnings. 

(15)  Definitions. 

(16)  Effective  dates  and  fresh-stari  rules, 
(d)  Additional  rules. 

9 1.401(aM4)-2    Nondiscrimination  In 
■mount  of  contributions  under  a  defined 
contrilHition  ptafL 

(a)  Introduction. 

(1)  General  rule. 

(2)  Overview. 

(3)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 

(4)  Separate  testing  of  employer  and 
employee  contributions. 

(b)  Safe  harbors. 


(1)  In  general. 

(2)  Uniformity  requirements, 
(i)  In  general. 

(ii)  Uniform  normal  retirement  age  and 

allocation  formula, 
(iii)  Uniform  vesting  and  service  crediting. 

(3)  Safe  hart>or  for  plans  with  uniform 
allocation  formula. 

(4)  Safe  harbor  for  uniform  points  plans. 
(!)  In  general. 

(ii)  Example. 

(5)  Use  of  safe  harbors  not  precluded  by 
certain  plan  provisions. 

(i)  In  general. 

(ii)  Section  401(1)  permitted  disparity. 

(iii)  Entry  dates. 

(iv)  Prior  vesting  schedules. 

(v)  Certain  conditions  on  allocations. 

(vi)  Certain  limits  on  allocations. 

(vii)  Dollar  allocation  per  uniform  unit  of 

service, 
(viii)  Section  409(n)  limits, 
(ix)  Section  415  limits, 
(x)  Multiple  definitions  of  service. 

(A)  In  general. 

(B)  Hour-of-service  equivalencies. 

(C)  Recognition  of  prior  employment  for 
eligibility  and  vesting. 

(D)  Imputed  Service, 
(xi)  Multiple  formulas. 

(A)  In  general. 

(B)  Sole  formulas. 

(C)  Separate  testing. 

(D)  Availability. 
(/)  General  rule. 

(2)  Formulas  for  nonhighly  compensated 

employees. 
[3]  Top-heavy  formulas. 

(E)  Provisions  may  be  applied  more  than 
once. 

(F)  Examples. 

(c)  General  test  for  nondiscrimination  in 

amount  of  contributions. 

(1)  In  general. 

(2)  Determination  of  allocation  rates, 
(i)  In  general. 

(ii)  Allocations  taken  into  account, 
(iii)  Allocations  not  taken  into  account 
(iv)  Imputation  of  permitted  disparity, 
(v)  Grouping  of  allocation  rates. 

(3)  Satisfaction  of  section  410(b)  by  a  rate 
group. 

(i)  In  general. 

(ii)  Permissive  aggregation  not  available. 

(iii)  Deemed  satisfaction  of  reasonable 

classification  requirement, 
(iv)  Facts-and-circumstances  requirements 

replaced, 
(v)  Application  of  average  benefit 

percentage  test. 

(4)  Examples. 

(d)  Exclusive  tests  for  sections  401  (k)  and 

(m)  plans. 

(1)  Section  401(k)  plans. 

(2)  Section  401(m)  plans. 

(3)  Scope  of  exclusive  tests. 

91.401(aM4h3    Nondiscrimination  m 
■mount  of  benefits  under  ■  defined  benefit 
plan. 

(a)  Introduction. 

(1)  General  rule. 

(2)  Overview. 

(3)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 

(4)  Separate  testing  of  employer-provided 
benefits  and  employee-provided  benefits. 


(b)  Safe  harbors. 

(1)  In  general. 

(2)  Uniformity  requirements, 
(i)  In  general. 

(ii)  Uniform  normal  retirement  benefit, 
(iii)  Uniform  post-normal  retirement 

benefits, 
(iv)  Uniform  subsidies, 
(v)  Uniform  vesting  and  service  crediting, 
(vi)  No  employee  contributions, 
(vii)  Examples. 

(3)  Safe  hart>or  for  unit  credit  plans, 
(i)  General  rule. 

(ii)  Examples. 

(4)  Safe  harbor  for  unit  credit  plans  using 
fractional  accrual  rule. 

(1)  General  rule, 
(ii)  Examples. 

(5)  Safe  harbor  for  flat  benefit  plans. 
(i)  General  rule. 

.    (ii)  Examples. 

(6)  Alternative  safe  harbor  for  flat  benefit 
plans. 

(7)  Safe  harbor  for  insurance  contract 
plans. 

(8)  Use  of  safe  harbors  not  precluded  by 
certain  plan  provisions. 

(i)  In  general. 

(Ii)  Section  401(1)  permitted  disparity. 

(iii)  Entry  dates. 

(iv)  Prior  vesting  schedules. 

(v)  Certain  conditions  on  accruals. 

(vi)  Certain  limits  on  accruals. 

(vii)  Dollar  accrual  per  uniform  unit  of 

service, 
(viii)  Prior  benefits  accrued  under  a 

different  formula. 

(A)  All  employees  in  plan. 

(B)  Section  401(a)(17)  employees  only, 
(ix)  Employee  contributions. 

(A)  Unit  credit  safe  harbor. 

(B)  Other  safe  harbors. 

(x)  Modifications  to  average  annual 
compensation. 

(A)  Certain  years  disregarded. 

(B)  Use  of  plan  year  compensation  by  an 
accumulation  plan. 

(xi)  Multiple  definitions  of  service. 

(A)  In  general. 

(B)  Hour-of-service  equivalencies. 

(C)  Recognition  of  prior  employment  for 
eligibility  and  vesting. 

(D)  Special  rule  for  benefit  formula  and 
accrual  method. 

(E)  Imputed  service. 

(xii)  Offsets  for  benefits  accrued  under 
another  defined  t>enefit  plan. 

(A)  In  general 

(B)  Benefits  frozen  under  prior  plan. 

(C)  Wrap-around  benefit  provided  in  plan. 

(D)  Uniform  application  of  offset. 

(E)  Offset  employees  not  needed  to  satisfy 
minimum  coverage. 

(F)  Prior  plan  maintained  by  another 
employer. 

(xiii)  Multiple  formulas. 

(A)  In  general. 

(B)  Sole  formulas. 

(C)  Separate  testing. 
(DJ  Availability. 

(7)  General  rule. 

(2)  Formulas  for  nonhighly  compensated 
employees. 

[3]  Top-heavy  formulas. 
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(E)  Provisions  m  iy  be  applied  more  than 
once. 

(F)  Examples. 

(c)  General  test  foi  nondiscrimination  in 

amount  of  ben  efits. 

(1)  Basic  test. 

(2)  Alternative  t(  at. 
(i)  In  general. 

(ii)  Plan  requirements. 

(iii)  Certain  QJSi  I  adjustments  permitted. 

(A)  In  general. 

(B)  Adjustment  f  )r  marital  status  or  age  of 
spouse. 

(C)  Adjustment  iar  termination  of 
employment  b  sfore  earliest  retirement 
age. 

(iv)  Minimiun  sei  vice  condition  on  early 
retirement  ben  efits. 

(3)  Satisfaction  o  f  section  410(b)  by  a  rate 
group. 

(i)  In  general. 

(ii)  Permissive  a(  gregation  not  available. 

(iii)  Deemed  satisfaction  of  reasonable 

classification  tjequirement. 
(iv)  Facts-and-ciicimistances  requirements 

replaced.         1 
(v)  Application  oJT  average  benefit 

percentage  tes^. 

(4)  Examples, 
(i)  In  general, 
(ii)  Example  illu: 
(iii)  Examples  ilh 

(d)  Determination 

(1)  Introduction, 
(i)  Overview  of  rtiies. 
(ii)  General  desciiption  of  accrual  rates. 

(A)  Normal  accrual  rate. 

(B)  Most  valuably  accrual  rate, 
iii)  General  desoiption  of  annual,  accrued- 

to-date,  and  prpjected  methods. 

(2)  Annual  metha 
(i)  Normal  accrual  rate, 
(ii)  Most  valuably  accrual  rate, 
(iii)  Example. 

(3)  Accrued-to-d^te  method, 
(i)  Normal  accrual  rate. 

accrual  rate. 
(17)  employees. 


ating  basic  test 
strating  alternative  test 
if  accraal  rates. 


(ii)  Most  valuabli 
(iii)  Section  401  ( 
(iv)  Examples. 

(4)  Projected  me 
(i)  Normal  accru 
(ii)  Most  valuably  accrual  rate 
(iii)  Terminated  anployees. 
(iv)  Section  401(aj|(17)  employees 
(v)  Discriminato: 
(vi)  Examples. 

(5)  Rules  of  genei 
(i)  In  general 


bod. 
I  rate. 


pattern  of  accruals. 
1  application. 


puired. 

plan  beneflts. 


JMi 


(ii)  Uniformity  i 
(iii)  Determining  | 

(A)  In  general. 

(B)  Accrued  bene 

(C)  Benefit  accru^ 

(D)  Eligibility  ser 

(E)  Plan  compens 

(F)  Marital  status  of  employee. 

(G)  Benefit  computation  factors. 

(H)  Benefit  computation  factors  based  on 

variable  indicei. 
(I)  Benefits  commencing  at  certain  ages 

disregarded, 
(iv)  Normalizing  ^lan  benefits. 

(A)  In  general. 

(B)  Actuarial  assi^ptions. 
(Q  Special  rules  for  QSUPPS. 
(v)  Examples. 


(6)  Optional  rules  for  calculating  accrual 

rates, 
(i)  In  general. 

(ii)  Imputation  of  permitted  disparity, 
(iii)  Expressing  accrual  rates  as  dollar 

amounts, 
(iv)  Grouping  of  accrual  rates. 

(A)  In  general. 

(B)  Examples. 

(v)  Floor  on  most  valuable  accrual  rate. 

(A)  In  general. 

(B)  Examples. 

(vi)  Adjustment  in  most  valuable  accrual 
rate  for  certain  disability  benefits 
provided  under  the  plan. 

(A)  In  general. 

(B)  Includible  disability  benefits. 

(C)  Adjustment. 

(D)  Example. 

(vii)  Fresh-start  alternative  for  accrued-to- 
date  method. 

(A)  In  general. 

(B)  Normal  accrual  rate. 

(C)  Most  valuable  accrual  rate. 

(D)  Examples. 

(viii)  Fresh-start  alternative  for  projected 
method. 

(A)  In  general. 

(B)  Normal  accrual  rate. 

(C)  Most  valuable  accrual  rate. 

(D)  Terminated  employees. 

(E)  Discriminatory  pattern  of  accruals. 

(F)  Example. 

(e)  Compensation  rules. 

(1)  In  general. 

(2)  Average  annual  compensation. 

(3)  Testing  compensation, 
(i)  In  general. 

(ii)  Certain  modifications  to  plan  year 

compensation, 
(iii)  Certain  modifications  to  average 

annual  compensation. 

(4)  Examples. 

(f)  Special  rules. 

(1)  In  general. 

(2)  Section  415  limits. 

(3)  Accruals  after  normal  retirement  age. 
(i)  In  general. 

(ii)  Examples. 

(4)  Early  retirement  window  benefits, 
(i)  General  rule. 

(ii)  Exceptions. 

(iii)  Early  retirement  window  benefit 
defined. 

(5)  Unpredictable  contingent  event 
benefits. 

(i)  General  rule, 
(ii)  Example. 

(6)  Determination  of  benefits  on  other  than 
plan  year  basis. 

(7)  Adjustments  for  certain  plan 
distributions. 

(8)  Adjustment  for  certain  QPSA  charges. 

§  1.401(a)(4H4)    NondlMilmifMtory 
•vaHabiNty  of  iMneftts,  rights,  and  f  eaturts. 

(a)  Introduction. 

(1)  General  rule. 

(2)  Overview. 

(b)  Current  availability. 

(1)  General  rule. 

(2)  Determination  of  current  availability, 
(i)  General  rule. 

(ii)  Certain  age  and  service  conditions 

disregarded. 
(A)  General  rule. 


(B)  Time-limited  age  or  service  conditions 

not  disregarded, 
(iii)  Certain  other  conditions  disregarded, 
(iv)  Mandatory  cash-outs, 
(v)  Certain  conditions  on  plan  loans. 
(3)  Optional  forms  of  benefit  and  other 

rights  and  features  that  are  eliminated 

prospectively, 
(i)  Special  testing  rule, 
(ii)  Treatment  of  earnings, 
(iii)  Example. 

(c)  Effective  availability. 

(1)  In  general. 

(2)  Examples. 

(d)  Special  rules. 

(1)  Mergers  and  acquisitions, 
(i)  Special  testing  rule. 

(ii)  Scope  of  special  testing  rule. 

(iii)  Option  to  extend  availability  to  new 

employees, 
(iv)  Example. 

(2)  Frozen  participants. 

(3)  Early  retirement  window  benefits. 

(4)  Permissive  aggregation  of  certain 
benefits,  rights,  or  features. 

(i)  General  rule. 

(ii)  Aggregation  may  be  applied  more  than 

once, 
(iii)  Examples. 

(5)  Certain  spousal  l>enefit8. 

(e)  Definitions. 

(1)  Optional  form  of  benefit 
(i)  General  rule. 

(ii)  Exceptions. 

(A)  Differences  in  benefit  formula  or 
accrual  method. 

(B)  Differences  in  allocation  formula. 

(C)  Distributions  subject  to  section  417(e). 
(iii)  Examples. 

(2)  Ancillary  beneflt 

(3)  Other  right  or  feature. 

S  1.401(aK4)-5    Plan  amandments  and  plan 
terminatlona. 

(a)  Plan  amendments. 

(1)  General  rule. 

(2)  Facts-and-drcumstances  determination. 

(3)  Time  at  which  determination  made. 

(4)  Treatment  of  certain  prospective  plan 
amendments. 

(5)  Safe  harbor  for  certain  grants  of  past 
service. 

(6)  Examples. 

(b)  Pre-termination  restrictions. 

(1)  Required  provisions  in  defined  benefit 
plans. 

(2)  Restriction  of  benefits. 

(3)  Restrictions  on  distributions, 
(i)  Limit  on  annual  payments. 

(ii)  Employees  whose  benefits  are 

restricted, 
(iii)  "Benefit"  defined, 
(iv)  Determination  of  current  liabilities. 
(v)  Determination  date  for  assets  and 

Uabilities. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans. 

S  1.401(aM4)-e    Contributory  daflnad 


(a)  Overview. 

(1)  Contributions  not  allocated  to  separate 
accounts. 

(2)  Contributions  allocated  to  separate 
accounts. 
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(b)  Determination  of  employer-provided 

benefit. 

(1)  General  rule. 

(2)  Composition-of-work-force  method, 
(i)  In  general. 

(ii)  Eligibility  requirements. 

(A)  Uniform  rate  of  employee 
contributiont. 

(B)  Demographic  requirements. 
[1]  In  general. 

(2)  Minimum  percentage  test 
[3]  Ratio  test. 

(iii)  Determination  of  employer-provided 
benefit 

(A)  Application  of  factors  to  determine 
employee-provided  benefit  rate. 

(B)  Employer-provided  benefits  under  a 
unit  credit  safe  harbor  plan. 

(C)  Employer-provided  benefits  under  the 
general  test 

(iv)  Determination  of  plan  factor, 
(v)  Examples. 

(3)  Minimum  benefit  method. 

(i)  Application  of  uniform  factors, 
(ii)  Minimum  benefit  requirement 
(iii)  Example. 

(4)  Grandfather  rule  for  plans  in  existence 
on  May  14. 199a 

(5)  Government  plan' method. 

(6)  Cessation  of  employee  contributions 
method. 

(c)  Rules  applicable  in  determining  whether 

employee-provided  benefits  are 
nondiscriminatory  in  amount. 

(1)  In  general. 

(2)  Same  rate  of  contributions. 

(3)  Total  benefits  method. 

(4)  Grandfather  rule  for  plans  in  existence 
on  May  14, 1990. 


Imputation  of  p«rmm«d 


1 1.401(aH4>-7 
disparity. 

(a)  Introduction. 

(1)  In  general 

(2)  Overview. 

(b)  Adjusting  allocation  rates. 

(1)  In  general 

(2)  Employees  whose  plan  year 
compensation  does  not  exceed  taxable 
wage  base. 

(3)  Employees  whose  plan  year 
compensation  exceeds  taxable  wage 
base. 

(4)  Definitions 
(i)  Allocations. 

(ii)  Permitted  disparity  rate. 

(A)  In  general. 

(B)  Cumulative  permitted  disparity  limit 
(iii)  Taxable  wage  base. 

(iv)  Unadjusted  allocation  rate. 

(5)  Example. 

(c)  Adjusting  accrual  rates. 

(1)  In  general. 

(2)  Employees  whose  testing  compensation 
does  not  exceed  covered  compensation. 

(3)  Employees  whose  testing  compensation 
exceeds  covered  compensation. 

(4)  Definitions. 

(i)  Covered  compensation, 
(ii)  Employer-provided  accrual, 
(iii)  Permitted  disparity  factor. 

(A)  In  general. 

(B)  Annual  permitted  disparity  factor. 

(C)  Annual  method. 

(D)  Accrued-to-date  method. 
[1]  General  rule. 


(2)  Fresh-start  alternative. 

(E)  Projected  method. 
[1]  General  rule. 

(2)  Fresh-start  alternative. 
[3]  Projected  testing  service. 

(F)  Cumulative  permitted  disparity  limit, 
(iv)  Social  security  retirement  age. 

(v)  Testing  compensation, 
(vi)  Unadjusted  accrual  rate. 
(5)  Example. 
(d)  Rules  of  general  application. 

(1)  Eligible  plans. 

(2)  Consistency. 

(3)  Overall  permitted  disparity. 

(4)  Relationship  to  other  adjustments. 

(5)  Compensation — used  for  amounts 
testing. 

8 1.401(aM4>-«    Cro«»4tttin9. 

(a)  Introduction. 

(1)  Overview. 

(2)  Separate  testing  of  employer-provided 
and  employee-provided  benefits. 

(b)  Nondiscrimination  in  amount  of  benefits 

provided  under  a  defined  contribution 
plaiL 

(1)  General  rule. 

(2)  Determination  of  equivalent  accrual 
rates. 

(i)  Annual  method. 

(ii)  Accrued-to-date  method. 

(A)  General  rule. 

(B)  Fresh-start  alternative 

(C)  Determination  of  adjusted  account 
balance. 

(3)  Safe  harbor  testing  method  for  target 
benefit  plans. 

(i)  General  rule. 

(A)  Form  of  plan. 

(B)  Stated  benefit  formula. 

(C)  Employer  contributions. 

(D)  Employee  contributions. 

(E)  Permitted  disparity, 
(ii)  Fresh  start  rules. 

(A)  In  general 

(B)  Additional  requirements  for  plans  that 
did  not  satisfy  safe  harbor  in  prior  years. 

(iii)  Benefits  and  contributions  after  normal 

retirement  age. 
(iv)  Method  for  determining  required 

employer  contributions. 

(A)  General  rule. 

(B)  Theoretical  reserve. 

[J]  Initial  theoretical  reserve. 
(2)  Theoretical  reserve  in  subsequent  plan 
years. 

(C)  Required  contributions  for  employees 
under  normal  retirement  age. 

(D)  Required  contributions  for  employees 
over  normal  retirement  age. 

(v)  Effect  of  section  415  and  416 

requirements, 
(vi)  Examples. 

(c)  Nondiscrimination  in  amount  of 

contributions  under  a  defined  benefit 
plan. 

(1)  General  rule. 

(2)  Determination  of  equivalent  allocation 
rates. 

(i)  Equivalent  normal  allocation  rate, 
(ii)  Equivalent  most  valuable  allocation 

rate, 
(iii)  Use  of  optional  calculation  methods. 

(3)  Safe  harbor  testing  method  for  cash 
balance  plans. 

(i)  General  rule. 


(ii)  I*lan  requirements  in  general, 
(iii)  Hypothetical  allocations. 

(A)  In  general 

(B)  Uniform  hypothetical  allocation 
formula. 

(C)  Modified  general  test. 

(iv)  Interest  adjustments  to  hypothetical 
allocations. 

(A)  General  rule. 

(B)  Requirements  with  respect  to  interest 
rates. 

(C)  Variable  interest  rates. 

[1)  General  rule. 

(2)  Permissible  variable  interest  rates. 

[3]  Current  value  of  variable  interest  rate, 
(v)  Hypothetical  account 

(A)  Current  value  of  hypothetical  account 

(B)  Value  of  hypothetical  account  as  of 
normal  retirement  age. 

(vi)  Determination  of  accrued  benefit. 

(A)  Definition  of  accrued  benefit 

(B)  Normal  form  of  benefit 

(C)  Determination  of  actuarial  equivalence. 

(D)  Effect  of  section  415  and  416 
requirements. 

(vii)  Optional  forms  of  benefit 

(A)  In  general 

(B)  Limitations  on  subsidies. 

(C)  Distributions  subject  to  section  417(e). 

(D)  Determination  of  actuarial  present 
value. 

(viii)  Past  service  credit. 

(ix)  Employees  beyond  normal  retirement 

age. 
(x)  Additional  uniformity  requirements, 
(xi)  Changes  in  benefit  formula,  allocation 

formula  or  interest  rates, 
(d)  Safe  harbor  testing  method  for  defined 

benefit  plans  that  are  part  of  a  fioor- 

offset  arrangement 

(1)  General  rule. 

(2)  Application  of  safe  harbor  testing 
method  of  qualified  offset  arrangements. 

S  1.401(aK4>-9    Plan  aggraoatlon  and 
rastructurtng. 

(a)  Introduction. 

(b)  Application  of  nondiscrimination 
requirements  to  DB/DC  plans. 

(1)  General  rule. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits. 

(i)  Application  of  general  tests. 

(ii)  Determination  of  aggregate  allocation 

rates, 
(iii)  Determination  of  aggregate  accrual 

rates. 

(A)  Annual  method. 

(B)  Accrued-to-date  method. 

(C)  Projected  method. 

(iv)  Treatment  of  permitted  disparity, 
(v)  Consistency  requirements. 

(A)  In  general 

(B)  Use  of  optional  calculation  methods. 

(3)  Special  rules  for  demonstrating 
nondiscrimination  in  availability  of  non- 
core  benefits,  rights,  and  features. 

(i)  In  general. 

(ii)  Current  availability. 

(iii)  Effective  availability. 

(c)  Plan  restructuring. 

(1)  General  rule. 

(2)  Identification  of  component  plans. 
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(3)  Satisfaction  ol 
component  plaiu 

(i)  General  rule 
(il)  Certain  teatin( 
averaging 

(4)  Satisfaction  of 
component  pL 

|i)  General  rule. 

(ii)  Relationship 

410(b)  by  the 

(5)  Effect  of  re8tnA:turing 
sections. 

(6)  Examples. 


ilai. 


I  to 


§  1.401<aM4)-10    TdsHnfloffomwr 


section  401(a)(4)  by  a 


rules  involving 
section  410(b)  by  ■ 


plkn. 


satisfaction  of  section 
under  other 


(a)  Introduction. 

(1)  General  rule. 

(2)  Overview. 

(b)  Nondiscriminatibn  in  amount  of 

contributions  or]  benefits. 

(1)  General  rule. 

(2)  Derined  contriliution  plans. 

(3)  Defined  benefij  plans, 
(i)  General  rule, 
(ii)  Special  rules  fdr  applying  safe  harbor 


tests 
(A)  Compensation 


requirements. 


(B)  Option  to  appi;  r  safe  harbors  on 

aggregate  basis, 
(iii)  Special  rules  fbr  applying  general  teats. 

(A)  In  general.       I 

(B)  Compensation  ^or  former  employees. 

(C)  Testing  servica  for  former  employees. 

(D)  Special  section  410(b)  test  for  former 
employees.         I 

(iv)  Permitted  disparity. 

(4)  Safe  harbor  for  lad  hoc  cost-of-living 

adjustments, 
(i)  In  general. 

(ii)  Uniformity  reqi  irements. 
(iii)  Banding  optioifs. 
(iv)  Examples, 
(c)  Nondiscrimination  in  availability  of 
benefits,  rights,  qr  features. 

(1)  General  rule. 

(2)  No  change  in  a\  ailability 

(3)  Changes  in  avai  lability. 

(4)  Plan  loans. 

(5)  Employees  tem^ated  before  a 
speciHed  date. 


§  1.401(aK4)-11 

(a)  Introduction. 

(b)  Rollovers  and  trai  isfers. 

(1)  Rollovers  and  e  ective  transfers. 

(2)  Other  transfers.  (Reserved! 

(c)  Vesting. 

(1)  In  general. 

(2)  Deemed  equival  ence  of  statutory 
vesting  schedule  i. 

(d)  Crediting  service. 

(1)  In  general. 

(2)  Absence  from  service, 
(i)  General  rule.      I 

(ii)  Requirements  fOr  crediting  service 
during  absence  fum  service. 

(A)  Definition  of  afafsence  from  service. 

(B)  Uniformity. 

(C)  Effective  availabitity. 

(D)  Period  of  credited  service. 

(E)  Amount  of  implied  service. 
(iii)  Elapsed  time. 

(e)  Family  aggregatioo  rules.  |Reserved| 

(f)  Governmental  plans.  [Reserved) 

(g)  Retroactive  correciioa. 


(1)  In  general. 

(2)  Scope  of  retroactive  amendments, 
(i)  Minimum  coverage  and 

nondiscrimination  in  amount  of 

contributions  or  benefits, 
(ii)  Nondiscriminalory  availability  of 

benefits,  rights  and  features, 
(iii)  Nondiscriminatory  effect  of  plan 

amendments  and  terminations, 
(iv)  Special  rules  for  section  401(k)  and 

401  (m)  plans. 

(3)  Conditions  for  retroactive  correction, 
(i)  In  general. 

(ii)  Allocations  or  accruals  only  increased, 
(iii)  Amendment  effective  for  all  purposes, 
(iv)  Time  when  amendment  must  be 
adopted  and  put  into  effect. 

(A)  In  general. 

(B)  Determination  letter  requested  by 
employer  or  plan  administrator. 

(v)  Retroactive  amendment  must  separately 
satisfy  sections  401(a)(4)  and  410(b). 

(A)  In  general. 

(B)  Retroactive  amendment  to  conform  to 
safe  harbor. 

(4)  Retroactive  amendments  affecting 
terminated  nonvested  employees. 

(5)  Effect  under  other  statutory 
requirements. 

(6)  Examples. 

$  1.401(aM4)-12    OtfMtfcMW. 

Accrual  method. 

Accumulation  plan. 

Actuarial  equivalent. 

Actuarial  present  value. 

Ancillary  benefit. 

Average  annual  compensation. 

Benefit  formula. 

Benefits,  rights,  and  feattires. 

Contributory  DB  plan. 

Defined  benefit  excess  plan. 

Defined  benefit  plan. 

Defined  contribution  plan. 

Employee. 

Employer. 

ESOP. 

Excess  benefit  percentage. 

Former  employee. 

Fresh-start  date. 

Frozen. 

Gross  benefit  percentage. 

Highly  compensated  employee. 

Highly  compensated  former  employee. 

Nonexcludable  employee. 

Nonhighly  compensated  employee. 

Nonhighly  compensated  former  employee. 

Normalize. 

Offset  plan. 

Optional  form  of  benefit 

Plan. 

Plan  year. 

Plan  year  compensation. 

Present  value. 

QJSA. 

QSUPP. 

Qualified  plan. 

Rabo  percentage. 

Section  401(a](17)  employee. 

Section  401  (k)  plan. 

Section  401(1)  plan. 

Section  401(m]  plan. 

Section  414(s)  compensation. 

Social  security  supplement. 

Standard  interest  rate. 

Standard  mortality  table. 


Straight  life  annuity 

Straight  life  annuity  factor 

Testing  age. 

Testing  compensation. 

Testing  service. 

Uniform  normal  retirement  age. 

Year  of  service. 


Effective  datw  and  fraah- 


§  1.401(aK4>-t3 
•tartrutaa. 

(a)  In  general. 

(b)  Effective  date  for  governmental  plans. 

(c)  Fresh-start  rules  for  defined  benefit  plans. 

(1)  introduction, 
(i)  In  general, 
(ii)  Consistency. 

(iii)  Multiple  fresh  starts. 

(2)  Formula  without  wear-away, 

(3)  Formula  with  wear-away. 

(4)  Formula  with  extended  wear-away. 

(5)  Permitted  adjustments. 

(i)  Increases  in  section  415  Hmits. 
(ii)  Former  employees, 
(iii)  Adjustied  accrued  benefit, 
(iv)  Compensation  adjustments  to  top- 
heavy  minimum  benefits. 

(6)  Benefits,  rights,  and  features, 
(i)  Eligibility  and  vesting. 

(ii)  Changes  in  optional  forms. 

(7)  Examples. 

|d]  Plans  using  pre-effective-date  fresh-etarl 
dates. 

(1)  In  general, 

(2)  Average  pay  requirement 

(3)  Meaningftil  coverage  as  of  ftesb-start 
date. 

(4)  Meaningful  current  benefit  accnial*. 

(5)  Minimum  benefit  adjustment 
(i)  In  general. 

(ii)  Excess  or  offset  plans, 
(iii)  Other  plans. 

(6)  Adjusted  accrued  benefit 
(i)  General  rule. 

(A)  Old  compensation  fraction. 

(B)  New  compensation  fraction. 

(C)  Reconstructed  compensation  fractkxL 
(ii)  Reconstructed  average  annual 

compensation, 
(iii)  Permissible  compensation  deflnitiona. 
(iv)  Option  to  make  less  than  the  full 

permitted  adjustment. 

(7)  Examples. 

(e)  Special  fresh-start  rules  for  target  benefit 

plans. 

(1)  Plans  qualified  under  prior  law. 

(2)  Determination  of  initial  theoretical 
reserve. 

(3)  Example. 

(f)  Special  fresh-start  rules  for  cash  balance 

plans. 

(1)  In  general. 

(2)  Alternative  formula, 
(i)  In  general. 

(ii)  Additional  of  opening  hypothetical 

account 
(iii)  Determination  of  opening  hypothetical 

account. 

(A)  General  rule. 

(B)  Alternative  opening  hypothetical 
account. 

(3)  Limitations  on  fbrmulat. 
(i)  Past  service  restriction, 
(ii)  Change  in  interest  rate. 

(iii)  Meaningful  benefit  requirement. 
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1 1.401(aN4>-1    Nondiscrimination 
rsquirwMnts  of  taction  401(1^4). 

(a)  !n  general.  Section  401(a)(4) 
provides  that  a  plan  is  a  qualifled  plan 
only  if  the  contributions  or  the  benefits 
provided  under  the  plan  do  not 
discriminate  in  favor  of  highly 
compensated  employees.  Whether  a 
plan  satisHes  this  requirement  depends 
on  the  form  of  the  plan  and  on  its  effect 
in  operation.  In  making  this 
determination,  intent  is  irrelevant.  This 
section  sets  forth  the  exclusive  rules  for 
determining  whether  a  plan  satisfies 
section  401(a](4].  A  plan  that  complies  in 
form  and  operation  with  the  rules  in  tliis 
section  therefore  satisfies  section 
401(a)(4]. 

[h)  Requirements  a  plan  must 
satisfy — (1)  In  general.  In  order  to 
satisfy  section  401(a)(4),  a  plan  must 
satisfy  the  requirements  of  paragraphs 
(b)(2)  through  (b)(4)  of  this  section. 

(2)  Nondiscrimination  in  amount  of 
contributions  or  benefits — (i)  In  general. 
Either  the  contributions  or  the  benefits 
provided  under  the  plan  must  be 
nondiscriminatory  in  amount  It  need 
not  be  shown  that  both  the  contributions 
and  the  benefits  provided  are 
nondiscriminatory  in  amount,  but  only 
that  either  the  contributions  alone  or  the 
beneflts  alone  are  nondiscriminatory  in 
amount. 

(ii)  Defined  contribution  plans.  A 
deHned  contribution  plan  generally 
satisfies  this  paragraph  (b)(2)  if  the 
contributions  allocated  under  the  plan 
(including  forfeitiu«s]  are 
nondiscriminatory  in  amount  under 
9  1.401(a)(4)-2.  Alternatively,  a  deHned 
contribution  plan  (other  than  an  ESOP,  a 
section  401(k)  plan,  or  a  section  401(m) 
plan]  satisfies  this  paragraph  (b)(2)  if  Ui6 
equivalent  benefits  provided  under  the 
plan  are  nondiscriminatory  in  amount 
under  {  1.401(a)(4}-8(b).  These  latter 
rules  include  a  safe  harbor  testing 
method  for  contributions  provided  imder 
a  target  beneHt  plan. 

[ii^  Defined  benefit  plans.  A  defined 
benefit  plan  generally  satisfies  this 
paragraph  (b)(2)  if  the  benefits  provided 
under  the  plan  are  nondiscriminatory  in 
amount  under  { 1.401(a)(4)-3. 
Alternatively,  a  defined  benefit  plan 
satisfies  this  paragraph  (b](2]  if  the 
equivalent  allocations  provided  under 
the  plan  are  nondiscriminatory  in 
amount  under  (  1.401(a)(4)-8(c).  These 
latter  rules  include  a  safe  harbor  testing 
method  for  benefits  provided  under  a 
cash  balance  plan.  In  addition, 
S  1.401(a)(4)-6(d)  provides  a  safe  harbor 
testing  method  for  beneflts  provided 
under  a  defined  benefit  plan  that  is  part 
of  a  floor-offset  arrangement 

(iv)  Permitted  disparity.  In 
determining  whether  the  contributions 


or  benefits  provided  under  a  plan  are 
nondiscriminatory  in  amount  the 
disparity  permitted  under  section  401(1) 
may  be  taken  into  account  both  by 
plans  that  satisfy  section  401(1)  in  form 
and  by  those  that  do  not  A  plan  that 
satisfles  section  401(1)  in  form  may  be 
able  to  satisfy  certain  design-based  safe 
harbors  under  S§  1.401  (a)(4)-2, 
1.401(a)(4)-3,  and  1.401(a)(4)-8. 
Alternatively,  a  plan  may  be  able  to 
satisfy  the  general  tests  in 
S8  1.401(a)(4)-2, 1.401(a)(4)-3.  and 
1.401(a)(4)-6  by  imputing  the  disparity 
permitted  under  section  401(1)  on  an 
employee-by-employee  basis,  even  In 
the  case  of  a  plan  that  does  not  satisfy 
section  401(1)  in  form.  Rules  for  taking 
into  account  the  disparity  permitted 
under  section  401(1]  are  set  forth  in 
SS  1.401(a)(4)-2, 1.401(a)(4)-3, 
1.401(a)(4)-7, 1.401(a)(4)-8.  and 
1.401(a)(4}-9.  In  no  event  may  these 
rules  be  used  by  a  plan  to  which 
sections  401(a)(5)(C)  and  401(1)  are  not 
available. 

(3)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features.  The 
benefits,  rights,  and  features  provided 
under  the  plan  must  be  made  available 
to  employees  in  the  plan  in  a 
nondiscriminatory  manner.  The  benefits, 
rights,  and  features  subject  to  this 
requirement  are  all  optional  forms  of 
benefit  ancillary  benefits,  and  other 
rights  and  features  available  to  any 
employee  under  the  plan.  Rules  for 
determining  whether  the  requirement  of 
this  paragraph  (b)(3)  is  met  are  set  forth 
in  S9  1.401(a](4)-4  and  1.401(a](4)-0. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations.  The 
effect  of  plan  amendments  (including 
plan  amendments  granting  past  service 
credit]  and  plan  terminations  must  be 
nondiscriminatory.  Rules  for 
determining  wheUier  the  requirement  of 
this  paragraph  (b)(4)  is  met  are  set  forth 
in  S  1.401(a)(4)--5. 

(c)  Application  of  requirements— {!) 
In  general.  The  requirements  of 
paragraph  (b)  of  this  section  must  be 
applied  in  accordance  with  the  rules  set 
forth  in  this  paragraph  (c). 

(2)  Interpretation.  The  provisions  of 
9S  1.401(a)(4)-l  through  1.401(a)(4)-13 
must  be  interpreted  in  a  reasonable 
manner  consistent  with  the  purpose  of 
preventing  discrimination  in  favor  of 
highly  compensated  employees. 

(3)  Former  employees.  In  applying  the 
nondiscriminatory  amount  and 
availability  requirements  of  paragraphs 
(b)(2)  and  (b](3]  of  this  section,  former 
employees  are  tested  separately  from 
active  employees  unless  otherwise 
provided.  Rules  for  applying  the 
requirements  of  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  to  former 


employees  are  set  forth  in  i  1.401(a)(4)- 
10. 

(4)  Employee-provided  contributions 
and  benefits.  In  applying  the 
nondiscriminatory  amount  requirement 
of  paragraph  (b)(2]  of  this  section, 
employee-provided  contributions  and 
benefits  are  tested  separately  from 
employer-provided  contributions  and 
benefits,  unless  otherwise  provided. 
Rules  for  applying  the  requirements  of 
paragraph  (b)(2)  of  this  section  to 
employee  contributions  allocated  to 
separate  accounts  are  set  forth  in 

S  1.401(a)(4)-2(d)(2].  Rules  for 
determining  the  amount  of  employer- 
provided  benefits  under  a  defmed 
benefit  plan  that  includes  employee 
contributions  not  allocated  to  separate 
accounts  are  set  forth  in  S  1.401(a)(4)- 
e(b),  and  rules  for  applying  the 
requirements  of  paragraph  (b)(2)  of  this 
section  to  employee  contributions  under 
such  a  plan  are  set  forth  in  {  1.401(a)(4)- 
6(c). 

(5)  Plans  providing  section  401(h) 
benefits.  In  applying  the  requirements  of 
paragraph  (b)  of  this  section,  the  portion 
of  a  plan  providing  benefits  described  in 
section  401(h)  is  tested  separately  from 
the  portion  of  the  same  plan  providing 
retirement  benefits.  Rules  applicable  to 
plans  providing  section  401  (h)  benefits 
are  set  forth  in  S  1.401-14(b)(2). 

(6)  Collectively  bargained  plans.  The 
requirements  of  paragraph  (b)  of  this 
section  are  treated  as  satisfied  by  a 
collectively  bargained  plan  that 
automatically  satisfies  section  410(b) 
under  {  1.410(b)-2{b)(7].  This  rule 
applies  even  if  the  collectively 
bargained  plan  is  also  a  governmental 
plan  within  the  meaning  of  section 
414(d)  that  is  subject  to  section  410(c). 
See  { 1.410(b)-2(e). 

(7)  Employee  stock  ownership  plans. 
[Reserved] 

(8)  Scope  of  plan  subject  to  testing — 
(i)  Relationship  with  section  410(b).  To 
be  a  qualified  plan,  a  plan  must  satisfy 
both  sections  410(b)  and  401(a)(4). 
Section  410(b)  requires  that  a  plan 
benefit  a  nondiscriminatory  group  of 
employees,  and  section  401(a)(4) 
requires  that  the  contributions  or 
benefits  provided  to  employees 
benefiting  under  the  plan  not 
discriminate  in  favor  of  those  employees 
who  are  highly  compensated.  Consistent 
with  this  requirement  the  definition  of  a 
plan  subject  to  testing  under  section 
401(a)(4)  is  the  same  as  the  definition  of 
a  plan  subject  to  testing  under  section 
410(b).  i.e.,  the  plan  determined  after 
applying  the  mandatory  disaggregation 
rules  of  S  1.410{b)-7(c]  and  the 
permissive  aggregation  rules  of 

§  1.410(b)-7(d).  In  addition,  whichever 
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testing  option  is  u4ed  for  the  plan  year 
under  }  1.410(b}-8(a]  must  also  be  used 
for  purposes  of  applying  section 
401(a](4]  to  the  plan  for  the  plan  year. 

(ii)  Special  ruledifor  certain 
aggregated  plans.  ^peciaI  rules  are  set 
forth  in  S  1.401(a)(4)-9(b)  for  testing  a 
plan  that  includes  one  or  more  defined 
benefit  plans  and  one  or  more  defined 
contribution  plans  that  have  been 
pennissively  aggregated  under 
S  1.410(b)-7(d)-  Byicontrast.  an 
aggregated  plan  that  includes  only 
deflned  benefit  plans  or  only  defined 
contribution  plans  is  tested  exclusively 
under  the  rules  applicable  to  a  single 
plan  without  regam  to  the  special  rules 
in  9  1.4(n(a)(4)-9(bO. 

(iii)  Restructurirte.  In  certain 
circumstances,  a  plan  may  be 
restructured  on  the  basis  of  employee 
groups  and  treateq^as  comprising  two  or 
more  plans,  each  of  which  is  treated  as 
a  separate  plan  th4t  must  independently 
satisfy  sections  40i(a)(4]  and  410(b).  In 
effect,  restructuring  permits  a  plan  that 
might  otherwise  fail  to  satisfy  section 
401(a)(4)  as  a  singl^  plan  to  demonstrate 
compliance  with  section  401(a](4]  based 
on  the  component$  of  the  plan,  if  those 
components  separately  satisfy  section 
410(b).  Rules  relati  ig  to  restructuring 
plans  for  purposes  of  applying  the 
requirements  of  paragraph  (b)  of  this 
section  are  set  forth  in  S  1.401(a)(4)-G(c). 

(iv)  Reference  ta  section  410(b) 
includes  section'4]p(c).  In  the  case  of  a 
plan  described  in  section  410(c)(1),  a 
reference  to  sectio^  410(c)(2)  may  be 
substituted  for  any  reference  to  section 
410(b)  in  §5  1.401(^)(4}-1  through 
1.401(a)(4}-13.  The  preceding  sentence 
does  not  apply  to  d  plan  that  has  made 
the  election  provided  in  section  410(d)  or 
that  is  subject  to  section  403(b)(12)(A)(i). 

(9)  Plan  year  basis  of  testing— {i)  In 
general.  The  requioements  of  paragraph 
(b)  of  this  section  are  generally  applied 
on  the  basis  of  the  plan  year.  Thus, 
unless  otherwise  provided,  the 
compensation,  contributions,  benefit 
accruals,  and  othef  items  used  to  apply 
these  requirements  must  be  determined 
with  respect  to  the  plan  year  being 
tested. 

(ii)  Retroactive  dprrection.  In 
accordance  with  p^agrapb  (c)(9)(i]  of 
this  section,  the  requirements  of 
paragraph  (b)  of  th^s  section  are 
generally  applied  qn  the  basis  of  the 
terms  of  the  plan  io  effect  during  the 
plan  year.  However,  S  1.401(a)(4)-ll(g) 
provides  rules  allowing  a  plan  to  be 
retroactively  amended  after  the  close 
of  the  plan  year  to  satisfy  certain 
requirements  undef  paragraph  (b)  of  this 
section. 

(10)  Rollovers  aiid  transfers.  In 
applying  the  requirjements  of  paragraph 


IMI 


(b)  of  this  section,  rollover  contributions 
described  in  section  402(a)(5),  403(a)(4), 
or  408(dK3),  elective  transfers  described 
in  Q&A-d(b)  of  1 1411(d)-4,  and 
transfers  of  assets  and  liabilities 
described  in  section  414(1)  are  treated  In 
accordance  with  the  rules  set  forth  in 
S  1.401(a)(4}-ll(b}. 

(11)  Vesting.  Notwithstanding  any 
other  provision  in  the  regulations,  a  plan 
does  not  satisfy  the  nondiscriminatory 
amount  requirement  of  paragraph  (b)(2) 
of  this  section  if  the  manner  in  which 
employees  vest  in  their  accrued  benefits 
under  the  plan  discriminates  in  favor  of 
highly  compensated  employees.  Rules 
for  making  this  determination  are  set 
forth  in  S  1.401(a)(4>-ll(c)- 

(12)  Crediting  service. 
Notwithstanding  any  other  provision  in 
the  regulations,  a  plan  does  not  satisfy 
the  nondiscriminatory  amount 
requirement  of  paragraph  (b)(2)  of  this 
section  if  the  manner  in  which 
employees'  service  is  credited  under  the 
plan  discriminates  in  favor  of  highly 
compensated  employees.  Rules  for 
making  this  determination  are  set  forth 
in  S  1.401(a)(4}-n(d)- 

(13)  Governmental  plans.  The  rules  of 
this  section  apply  to  a  governmental 
plan  within  the  meaning  of  section 
414(d),  except  as  provided  in 

SS  1.401(a)(4>-ll(n  and  1.401(a)(4)-13(b). 

(14)  Allocation  of  earnings. 
Notwithstanding  any  other  provision  in 
the  regulations,  a  defined  contribution 
plan  does  not  satisfy  the 
nondiscriminatory  amount  requirement 
of  paragraph  (b)(2)  of  this  section  if  the 
manner  In  which  income,  expenses, 
gains,  or  losses  are  allocated  to 
employee  accounts  under  the  plan 
discriminates  in  favor  of  highly 
compensated  employees. 

(15)  Definitions.  In  applying  the 
requirements  of  this  section,  the 
definitions  set  forth  in  S  1.401(a)(4}-12 
govern,  unless  otherwise  provided. 

(16)  Effective  dates  and  fresh-start 
rules.  In  applying  the  requirements  of 
this  section,  the  effective  dates  set  forth 
in  S  1.401(a)(4)-13  govern.  Section 
1.401(a)(4)-13  also  provides  certain 
transition  and  fresh-start  rules  that 
apply  for  purposes  of  this  section. 

(d)  Additional  rules.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
apphcability,  provide  any  additional 
rules  that  may  be  necessary  or 
appropriate  in  applying  the 
nondiscrimination  requirements  of 
section  401(a)(4). 


9 1.401(aN4y-2    Nondtoertminetien  m 
amount  of  eontrlbutions  under  •  dtfliMd 
contrtbutton  plan. 

(a)  Introduction — (1)  General  rule. 
The  amount  of  contributions  under  a 
defined  contribution  plan  for  a  plan  year 
does  not  discriminate  in  favor  of  highly 
compensated  employees  if  the  plan 
satisfies  the  requirements  of  this  section 
for  the  plan  year. 

(2)  Overview.  This  section  sets  forth 
rules  for  determining  whether  the 
contributions  under  a  defined 
contribution  plan  are  nondiscriminatory 
in  amount.  Certain  defined  contribution 
plans  that  provide  uniform  allocations 
are  permitted  to  satisfy  the  requirements 
of  this  section  by  meeting  one  of  the  safe 
harbor  tests  in  paragraph  (b)  of  this 
section.  Plans  that  do  not  satisfy  one  of 
these  safe  harbors  generally  may 
comply  with  the  requirements  of  this 
section  by  satisfying  the  general  test  in 
paragraph  (c)  of  this  section.  Paragraph 
(d)  of  this  section  sets  forth  the 
exclusive  tests  under  which  section 
401(k)  plans  and  section  401(m)  plans 
must  satisfy  the  requirements  of  this 
section. 

(3)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
A  plan  (other  than  a  section  401(k)  plan 
or  a  section  401(m)  plan)  is  permitted  to 
satisfy  either  of  the  tests  in  paragraph 
(b)(3)  or  (c)  of  this  section  on  a 
restructured  basis  pursuant  to 

9  1.401(a)(4)-9(c).  Alternatively,  a  plan 
(other  than  an  ESOP.  a  section  401(k) 
plan,  or  a  section  401(m)  plan]  is 
permitted  to  satisfy  the 
nondiscriminatory  amount  requirement 
of  9  1.401(a)(4)-l{b)(2)  on  the  basis  of 
equivalent  benefits  pursuant  to 
9  1.401(a)(4)-6(b).  These  latter  rules 
include  a  safe  harbor  testing  method  for 
contributions  provided  under  a  target 
benefit  plan. 

(4)  Separate  testing  of  employer  and 
employee  contributions.  In  applying  the 
requirements  of  this  section,  employer 
contributions  are  tested  separately  from 
employee  contributions,  except  as 
specifically  provided  for  section  401  (m) 
plans  in  99  1.401(m)-l  and  1.401(m)-2. 
To  satisfy  the  requirements  of  this 
section,  employer  contributions  must 
meet  one  of  the  tests  set  forth  in 
paragraph  (b),  (c),  or  (d)  of  this  section. 
Employee  contributions  under  a  section 
401(m)  plan  must  satisfy  the 
requirements  in  paragraph  (d)(2)  of  this 
section. 

(b)  Safe  harbors — (1)  In  general.  A 
defined  contribution  plan  satisfies  the 
requirements  of  this  section  for  a  plan 
year  if  the  plan  satisfies  the  uniformity 
requirements  of  paragraph  (b)(2)  of  this 
section  and  either  of  the  safe  harbors  In 
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para^vplis  (bK3)  and  (bK4)  of  this 
section.  Paragraph  (b)(5)  of  this  section 
provides  exceptions  for  certain  plan 
pravisioiis  that  do  not  cause  a  plan  to 
fail  the  requirements  of  this  paragraph 
(b). 

(2)  Ihiifoimity  requirements — (i)  In 
general.  A  plan  sattefies  the  uniformity 
requirements  of  this  paragraph  (b)(2) 
only  if  it  satisfies  each  of  the 
reqinrements  in  paragraphs  (bH2Xii)  and 
(bK2)(iii)  of  diis  section. 

(ii)  Uniform  normai  retirement  age 
and  allocation  formula.  The  same 
unifonn  lUMmal  retirement  age  and  the 
same  allocation  fornnila  must  apply  to 
ail  employees  in  die  plan. 

(iii)  Uniform  vesting  and  service 
crediting.  All  employees  in  the  plan 
must  be  subfect  to  the  same  vesting 
schedule  and  the  same  definition  <rf 
years  of  service.  For  purposes  of 
crediting  service,  only  service  with  the 
employer  (or  a  predecessor  employer 
within  the  meaning  of  section  414(a)) 
may  be  taken  into  account. 

(3)  Safe  harbor  for  plans  mn'th  uniform 
allooatioa  formula.  A  plan  satisfies  the 
safe  harbor  in  this  paragraph  (b)(3]  for  a 
plan  year  if  the  plan  allocates  all 
amoonts  taken  into  account  under 
paragraph  (c)(2Kii)  of  this  section  for  the 
plan  year  under  a  formula  that  allocates 
the  same  percentage  of  plan  year 
compensation  or  the  same  dollar  amount 
to  eve^  enplojree  in  the  plan. 

(4)  Safe  horiior  for  unifonn  points 
plans — (i)  in  general.  A  plan  satisfies 


the  safe  harbor  in  Hiis  paragraph  (b)(4) 
for  a  plan  year  if  it  satisfies  each  of  the 
following  ret)uirement8 — 

(A)  The  plan  is  a  uniform  points  plan. 
A  uniform  points  plan  is  a  plan  [ottter 
than  an  ESOP)  ander  which  each 
employee's  allocation  for  the  plan  year 
equals  the  product  determined  by 
multipljring  aR  amounts  allocated  or 
treated  as  allocated  to  all  employees  in 
the  plan  for  the  plan  year  (to  the  extent 
such  amounts  are  taken  into  account 
under  paragraph  (c)(2)(ii)  of  this  section) 
by  a  fraction,  the  nmnerator  of  which  is 
the  employee's  points  for  the  plan  year, 
and  the  denominator  of  which  is  the  sum 
of  the  points  of  all  employees  in  the  plan 
for  the  plan  year.  For  this  purpose,  an 
employee's  points  for  the  plan  year 
equal  the  sum  of  the  employee's  points 
for  age.  service,  and  units  of  plan  year 
compensation  for  the  plan  year.  Under  a 
uniform  points  plan,  each  employee  in 
the  plan  must  receive  the  same  number 
of  points  for  each  year  of  age,  the  same 
number  of  points  for  each  year  of 
service,  and  the  same  number  of  points 
for  each  unit  of  plan  year  compensation. 
The  unit  of  plaa  year  compensation  used 
in  the  allocation  formula  must  be  the 
same  for  all  employees  io  the  plan  and 
must  be  a  single  dollar  amount  that  does 
not  exceed  $200.  A  unifonn  points  plan 
need  not  grant  points  for  both  age  and 
service,  but  it  must  grant  points  for  at 
least  one  of  them.  If  the  plan  grants 
points  for  years  of  service,  the  plan  is 
permitted  to  limit  the  number  of  years  of 


service  taken  into  account  to  a  single 
maximum  number  of  years  of  service.  In 
all  cases,  a  nniform  points  plan  must 
grant  points  for  plan  year  compensation. 

(B)  For  the  plan  year,  the  average  of 
the  allocation  rates  for  die  highly 
compensated  employees  in  the  plan 
does  not  exceed  the  average  of  the 
allocation  rates  for  the  nonhighly 
compensated  employees  in  the  plan.  For 
this  purpose,  allocation  rates  are 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  without 
imputing  permitted  disparity  under 
paragraph  (c)(2)(iv]  of  this  section  and 
§  1.401(a)(4)-7,  and  without  grouping 
allocation  rates  under  paragraphs 
(c){2)(v)  of  this  section. 

(il)  Example.  The  followiof  eKample 
iliu8b^te«  the  safe  Iwrbor  in  this  paragraph 
(bj(4). 

Example,  (a)  Flan  A  has  a  siagle  allocation 
formula  that  applies  to  all  employees  in  the 
plan,  and  under  which  each  employee's 
allocation  for  ttw  ptan  year  eqoals  the 
product  detennined  by  nwlliplying  all 
amounts  taken  into  acoount  for  all  enployaas 
in  the  plan  for  the  plan  year  tinder  par«gra|iii 
(c)(2H<i)  of  this  secttoe  by  a  fraction,  the 
numerator  of  Mrhich  is  tite  employee's  poioU 
for  the  plao  year,  and  the  denominator  of 
which  is  the  sum  of  the  points  of  all 
employees  in  the  plan  for  the  plan  year.  Plan 
A  grants  eadi  employee  10  points  for  each 
year  of  service  and  1  point  for  each  $100  of 
plan  year  compensation.  For  tiie  1994  plan 
year,  ttte  total  aikKsatioiH  are  $81,200,  and  the 
total  points  for  all  eaqdoyaes  to  the  plan  are 
B.120.  Each  etnpbyee's  allocation  for  the  19M 
plan  year  is  ae^  forth  in  (he  tattle  below. 
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(b)  Under  these  facts,  for  tite  1904  plan  year 
Plaa  A  is  a  ilfann  points  plan  within  the 
meaning  of  paragraph  (bK4Mi)|  A)  of  this 
section. 

(c)  For  the  1994  plan  year,  the  average 
allocation  rate  for  the  higMy  compensated 
employees  ht  the  plan  (Hi  through  H4)  is  11.2 
percent  and  the  average  allocation  rate  for 
nonhighly  compensated  employees  in  the 
plan  (Nl  thro(%h  N4]  is  11.3  percent.  Because 
the  average  of  ttie  allocation  rates  for  the 
highly  compenaated  employees  in  the  plan 
does  not  exceed  tiie  average  of  the  allocation 
rates  for  the  noniiighly  compeosated 
employees  to  Iha  plao.  Man  A  aatiafies 
paragraph  (bK4N(H>)  of  thia  section  and. 


thus,  the  safe  hari>or  in  this  paragraph  (b)(4) 
for  the  1994  plan  year. 

(5)  Use  of  safe  harbors  not  precluded 
by  certain  plan  provisiona — (i)  in 
general.  A  plan  does  not  fail  to  satisfy 
the  requiremeats  of  this  perapaph  (b) 
merely  because  tbe  plan  contains  one  or 
mora  of  the  provisioaa  described  in  this 
paragraph  (bXS}.  Unless  otherwise 
provided,  the  provision  must  apply 
unifomly  to  all  empktyees  in  tlae  plan. 

(ii)  Section  401[l]  permitted  disparity. 
The  plan  takes  permitted  disparity  into 
account  in  a  manner  that  satires 
section  401(1)  in  form.  Thus,  differences 


in  employees'  allocations  under  the  plan 
attributable  to  disparities  permitted 
under  S  1. 401(1  )-2  (including  differences 
in  disparities  that  are  deemed  uniform 
under  5  l.¥lU.l}-2lc)l2])  do  not  cause  a 
plan  to  fail  to  satisfy  the  requirements  of 
this  paragraph  (b).  This  paragraph 
(b)(5)(ii]  applies  solely  for  purposes  of 
the  uniform  allocatioa  safe  harbor  in 
paragraph  (bK3)  of  tiiis  section. 

(iii)  Entry  dates.  The  plan  provides 
one  or  more  entry  dates  during  the  plan 
year  as  permitted  by  section  410(a)(4). 

(iv)  Prior  resting  schedules.  The  plan 
provides  different  vesting  schedules 
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allocation  for  the 
conditioned  on  th^ 
employment  on  th 
year  pr  on  the  em 
a  minimum  numb 


solely  to  the  extei^  necessary  to  comply 
with  section  411(aj(10)  (relating  to 
changes  in  vesting] schedules). 

(v)  Certain  conaitions  on  allocations. 
The  plan  provides  {that  an  employee's 
Ian  year  is 
employee's 
last  day  of  the  plan 
oyee's  completion  of 
of  hours  of  service 
during  the  plan  ye^r  (not  to  exceed 
1,000).  Such  a  p^o^^sion  may  include  an 
exception  for  all  employees  who 
terminate  employrf  ent  during  the  plan 
year  or  only  for  thi^se  employees  who 
terminate  empioynent  during  the  plan 
year  on  account  on  one  or  more  of  the 
following  circumstances:  retirement, 
disability,  death,  or  militai^  service. 

(vi)  Certain  limijs  on  allocations. 
The  plan  limits  allocations  otherwise 
provided  under  thq  allocation  formula  to 
a  maximum  dollar  kmount  or  a 
maximum  percentage  of  plan  year 
compensation,  or  limits  the  dollar 
amount  of  plan  year  compensation 
taken  into  account  in  determining  the 
amount  of  allocatians.  The  plan  may 
apply  these  limits  solely  to  all  highly 
compensated  empfcyees  in  the  plan. 

(vii)  Dollar  alloaotion  per  uniform  unit 
of  service.  The  plan  determines 
allocations  based  on  the  same  dollar 
amount  for  each  uniform  unit  of  service 
(not  to  exceed  1  week)  performed  by 
each  employee  in  tpe  plan  during  the 
plan  year.  This  paragraph  (b)(5)(vii) 
applies  solely  for  pwrposes  of  the 
uniform  allocationjsafe  harbor  in 
para^aph  (b](3]  oflthis  section. 

(viii)  Section  409tn)  limits.  The  plan 
limits  allocations  to  employees  in 
accordance  with  section  409(n)  (or 
section  1042(b)(3)  Qf  the  Internal 
Revenue  Code  of  1654  as  in  effect 
immediately  prior  o  the  Tax  Reform  Act 
of  1986). 

(ix)  Section  415  i  \mits.  The  plan  limits 
allocations  to  emp  oyees  in  accordance 
with  section  415. 

(x)  Multiple  defi  litions  of  service — 
(A)  In  general.  The  plan  provides 
different  definition  s  of  years  of  service 
for  different  purpoi  les  under  the  plan, 
provided  that,  for  ^ach  purpose,  the 
same  deHnition  of  years  of  service 
applies  to  all  employees  in  the  plan, 
liius,  for  example,  the  plan  may  deHne 
years  of  service  foi  purposes  of  vesting 
as  all  years  of  service  in  which  the 
employee  has  completed  at  least  500 
hours  of  service,  aad  for  purposes  of 
eligibility  for  plan  participation  as  all 


years  of  service  in 


which  the  employee 


has  completed  at  If  ast  1,000  hours  of 
service. 

(B)  Hour-of-servlce  equivalencies.  The 
plan  credits  servici  >  for  a  speciHc 
purpose  for  some  e  mployees  (e.g..  hourly 


IMI 


employees)  based  on  hours  of  service  as 
provided  for  in  29  CFR  2530.200b-2.  but 
credits  service  for  the  same  purpose  for 
other  employees  (e.g.,  salaried 
employees)  based  on  one  of  the 
equivalencies  set  forth  in  29  CFR 
2530.200b-3. 

(C)  Recognition  of  prior  employment 
for  eligibility  and  vesting.  The  plan 
credits  service  for  purposes  of  eligibility 
or  vesting,  or  both,  for  service  with  a 
prior  employer.  This  rule  applies  solely 
to  employees  who  become  employees  of 
the  employer  pursuant  to  a  transaction 
between  the  employer  and  the  prior 
employer  that  is  a  stock  or  asset 
acquisition,  a  merger,  or  other  similar 
transaction  involving  a  change  in  the 
employer  of  the  employees  of  a  trade  or 
business. 

(D)  Imputed  service.  The  plan  credits 
imputed  service  as  permitted  under 

S  1.401{a)(4)-ll(d)(2). 

(xi)  Multiple  formulas — (A)  In 
general  The  plan  provides  that  an 
employee's  allocation  under  the  plan  is 
the  greater  of  the  allocations  determined 
under  two  or  more  formulas. 
Alternatively,  the  plan  provides  that  an 
employee's  allocation  under  the  plan  is 
the  sum  of  the  allocations  determined 
under  two  or  more  formulas.  This 
paragraph  (b)(5)(xi)  does  not  apply  to  a 
plan  unless  each  of  the  formulas  under 
the  plan  satisfies  the  requirements  of 
paragraphs  (b)(5)(xi)  (B)  through  (D)  of 
this  section.  See  §  1.401(l)-5(b)(8){ii)  for 
rules  regarding  the  overall  permitted 
disparity  limitations. 

(B)  Sole  formulas.  The  formulas  are 
the  only  formulas  under  the  plan. 

(C)  Separate  testing.  Each  of  the 
formulas  separately  satisfies  the 
uniformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  also  separately 
satisRes  either  of  the  safe  harbors  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section.  For  this  purpose,  the  formulas 
need  not  satisfy  the  same  safe  harbor.  In 
addition,  a  formula  that  is  available 
solely  to  some  or  all  nonhighly 
compensated  employees  in  the  plan  is 
deemed  to  satisfy  this  paragraph 
(b)(5)(xi)(C). 

(D)  Availability— (1]  General  rule.  All 
of  the  formulas  are  available  on  the 
same  terms  to  all  employees  in  the  plan. 

[2]  Formulas  for  nonhighly 
compensated  employees.  A  formula 
does  not  fail  to  be  available  on  the  same 
terms  to  all  employees  in  the  plan, 
merely  because  the  formula  is  available 
solely  to  some  or  all  nonhighly 
compensated  employees  in  the  plan  on 
the  same  terms  as  all  the  other  formulas 
in  the  plan. 

[3]  Top-heavy  formulas.  In  the  case  of 
a  plan  that  provides  the  greater  of  the 
allocations  under  two  or  more  formulas, 


one  of  which  is  a  top-heavy  formula,  the 
top-heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  to  all 
employees  in  the  plan,  merely  because 
the  formula  is  available  solely  to  all 
non-key  employees  in  the  plan  on  the 
same  terms  as  all  the  other  formulas    . 
under  the  plan.  Furthermore,  the  top- 
heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  other 
formulas  under  the  plan,  merely  because 
the  top-heavy  formula  is  conditioned  on 
the  plan's  being  top-heavy  within  the 
meaning  of  section  416(g).  Finally,  the 
top-heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  other 
formulas  under  the  plan,  merely  because 
the  top-heavy  formula  is  available  to  all 
employees  described  in  S  1.416-1.  Q&A 
M-10  (i.e.,  all  non-key  employees  who 
have  not  separated  from  service  as  of 
the  last  day  of  the  plan  year).  The 
preceding  sentence  does  not  apply, 
however,  unless  the  plan  would  satisfy 
section  410(b)  if  all  employees  whose 
only  allocation  under  the  plan  is 
provided  under  the  top-heavy  formula 
were  treated  as  not  currently  benefiting 
under  the  plan.  For  purposes  of  this 
paragraph  (b)(5)(xi)(D)(3),  a  top-heavy 
formula  is  a  formula  that  provides  the 
minimum  benefit  described  in  section 
416(c)(2)  (taking  into  account,  if 
applicable,  the  modification  in  section 
416(h)(2)(A)(ii)(U)). 

(E)  Provisions  may  be  applied  more 
than  once.  The  provisions  of  this 
paragraph  (b)(5)(xi)  may  be  applied 
more  than  once.  For  example,  a  plan 
satisfies  the  requirements  of  this 
paragraph  (b)  if  an  employee's 
allocation  under  the  plan  is  the  greater 
of  the  allocations  under  two  or  more 
formulas,  and  one  or  more  of  those 
formulas  is  the  sum  of  the  allocations 
under  two  or  more  other  formulas, 
provided  that  each  of  the  formulas 
under  the  plan  satisfies  the  requirements 
of  paragraphs  (b)(5)(xi)  (B)  through  (D) 
of  this  section. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  regarding  multiple 
formulas  In  this  paragraph  (b)(5)(xi). 

Example  1.  Under  Plan  A,  each  employee's 
allocation  equals  the  sum  of  the  allocations 
determined  under  two  formulas.  The  first 
formula  provides  an  allocation  of  5  percent  of 
plan  year  compensation.  The  second  formula 
provides  an  allocation  of  $100.  Plan  A  is 
eligible  to  apply  the  rules  in  this  paragraph 
(b)(5)(xi). 

Example  2.  Under  Plan  B,  each  employee's 
allocation  equals  the  greater  of  the 
allocations  determined  under  two  formulas. 
The  first  formula  provides  an  allocation  of  7 
percent  of  plan  year  compensation  and  is 
available  to  all  employees  in  the  plan  who 
complete  at  least  1,000  hours  of  service 
during  the  plan  year  and  who  have  not 
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separated  from  MnHoe  ■*  of  the  la«4  dajr  of 
the  plan  year.  The  ■econd  formula  i«  a  top- 
heavy  fonnula  that  provides  an  allocation  of 
3  percent  of  plan  jrear  coanpensation 

(determined  using  sectioa  414(s) 
compeosatioa  as  defioed  in  {  1.414(8)- 
1(c)(2)),  «ad  that  ia  available  to  all  employees 
deacftbed  in  i  1.416-1.  QAA  M-10.  Plan  B 
does  not  satisfy  tlM  general  rule  in  paragraph 
(bMSMxiNOMi)  of  this  aecdoo  because  the  two 
formyias  are  not  available  on  the  same  tenns 
to  all  employees  In  the  plan  [i.e.,  an  employee 
is  required  to  complete  UOOO  hours  of  service 
during  the  plan  year  to  receive  an  allocation 
under  the  first  fonnula.  but  not  under  the 
secood  formula).  Nonetheless,  because  the 
secood  formala  is  a  top-heavy  formula,  the 
special  availability  ruks  for  lop-heavy 
formulas  in  paragraph  (b)(5)(xi)(D)(J)  of  this 
sectioa  apply.  Thus,  the  second  fonnula  does 
not  fail  to  be  available  on  the  same  terms  as 
the  first  formula,  merely  because  the  second 
formula  is  available  to  all  employees 
described  in  S  1.416-1.  Q&A  M-10,  as  long  as 
the  plan  would  satisfy  section  410(b]  if  all 
employees  %vhose  only  allocation  under  the 
plan  is  provided  under  the  second  formula 
were  treated  as  not  currently  benefiting 
under  the  plan.  This  is  true,  even  if  the  plan 
conditions  the  availability  of  the  second 
formula  on  the  plan's  beix)g  top-heavy  for  the 
plan  year. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  first  formula  is 
available  to  all  employees  who  have  not 
separated  from  service  as  of  the  last  day  of 
the  plan  year,  regardless  of  whether  they 
complete  at  least  1.0(X)  hours  of  service 
during  the  plan  year.  Plan  B  still  does  not 
satisfy  the  general  rule  in  paragraph 
(b)(S)(xi)(DH;)  of  this  section  because  the  t«vo 
formulas  are  not  available  on  the  same  terms 
to  all  employees  in  the  plan  (Le..  the  second 
formula  is  only  available  to  all  non-key 
employees  in  the  plan).  Nonetheless,  because 
the  second  formula  is  a  top-heavy  formula, 
the  special  availability  rules  for  top-heavy 
formulas  in  paragraph  (b)(S)(xi)[D)(J)  of  this 
section  apply.  Thus,  the  second  formula  does 
not  fail  to  be  available  on  the  same  terms  as 
the  first  fonnula,  merely  because  the  second 
fonnula  is  available  solely  to  all  non-key 
employees  in  the  plan. 

(c)  General  test  for  nondiscrimination 
in  amount  of  contributhna — (l)/n 
general.  A  irfan  satisfiea  the  ^^ 

requirements  of  this  section  for  s  plan 
year  if  each  rate  group  under  the  plan 
satisfies  section  410(b).  For  purposes  of 
this  paragraph  (c),  a  rate  group  exists 
under  a  plan  for  each  higMy 
compensated  employee  in  the  plan  and 
consists  of  the  highly  compensated 
employee  and  all  other  employees  in  the 
plan  (both  highly  and  nonhighly 
compensated)  wIm  have  an  allocation 
rate  greater  than  or  equal  to  the  highly 
compensated  employee's  allocation  rate. 
Thus,  an  employee  is  in  the  rate  group 
for  each  highly  compensated  employee 
in  the  plan  who  has  an  allocation  rate 
less  than  or  equal  to  the  employee's 
allocation  rate. 


(2)  Determination  of  allocation 
rates — (i)  !n  general.  The  allocation  rate 
for  an  employee  for  a  plan  year  equals 
the  sum  of  the  allocations  to  the 
employee's  account  for  the  plan  year, 
expressed  either  as  a  percentage  of  plan 
year  compensation  or  as  a  dollar 
amount. 

(ii)  Allocations  taken  into  account 
The  amounts  taken  into  account  in 
determining  allocation  rates  for  a  plan 
year  include  all  employer  contributions 
and  forfeitures  that  are  allocated  or 
treated  as  allocated  to  the  account  of  an 
employee  under  die  plan  for  the  plan 
year,  other  than  aoaounts  described  in 
paragraph  (c)(2)(iii)  of  this  section.  For 
this  purpose,  employer  contributions 
include  annual  sdditions  described  in 
i  1.415-6(bK2Ki)  (regarding  amounts 
arising  from  certain  transactions 
between  the  plan  and  the  employer).  In 
the  case  of  a  defined  contribution  plan 
subject  to  section  412.  the  amount  of 
employer  contributions  taken  into 
accoimt  is  the  amount  of  employer 
contributions  required  to  be  allocated 
under  the  plan  to  the  employee's 
account  for  the  plan  year,  even  if  all  or 
part  of  the  required  contribution  is  not 
actually  made.  For  purposes  of  this 
paragraph  (c)(2)(ii).  amotmts  that  would 
be  allocated  to  the  accoimt  of  an 
employee  for  the  plan  year  but  for  the 
limits  of  section  415  are  not  treated  as 
allocated  to  the  account  of  the 
employee.  Hourever.  amounts  that 
would  be  allocated  to  the  account  of  an 
employee  for  the  plan  year  but  for  the 
limits  of  section  409(n}  (or  section 
1042(b)(3)  of  the  Internal  Revenue  CkKle 
of  1954  as  in  effect  immediately  prior  to 
the  Tax  Reform  Act  of  1986)  are  treated 
as  allocated  to  the  account  of  the 
employee. 

(iii)  Allocations  not  taken  into 
account  Allocations  of  earnings, 
expenses,  gains,  and  losses  attributable 
to  the  balance  in  an  employee's  account 
are  not  taken  into  account  in 
determining  allocation  rates, 
s     (iv)  Imputation  of  permitted  disparity. 
^e  disparity  permitted  tmder  section 
401(1)  may  be  imputed  in  accordance 
with  the  rules  of  S  1.401(a)(4)-7. 

(v)  Grouping  of  allocation  rates.  An 
employer  may  treat  all  employees  who 
have  allocation  rates  within  a  range  of 
no  more  than  S  percent  (not  5  petcoitage 
points)  above  and  below  a  midpoint  rate 
chosen  by  the  employer  as  having  an 
allocation  rate  equal  to  that  midpoint 
rate.  If  alltjcation  rates  are  determined 
as  a  percentage  of  plan  year 
compensation  (rather  than  a  dollar 
amoimt).  an  employer  may.  as  an 
alternative,  treat  aU  employees  who 
have  allocation  rates  within  a  ranfs  of 
no  more  than  one^uarter  of  a 


percentage  point  above  and  below  a 
midpoint  rate  chosen  by  the  emplojrer  as 
having  an  allocation  rate  equal  to  that 
midpoint  rate.  Allocation  rates  within  a 
given  range  may  be  grouped  under  this 
paragraph  (cH2Kv)  only  if  the  allocation 
rates  of  highly  and  rumhighly 
compensated  employees  are  dispersed 
throughout  the  range  in  a  reasonably 
comparable  manner  and  the  range  does 
not  overlap  with  any  other  range  chosen 
by  the  employer.  An  employer  may 
choose  to  group  the  allocation  rates  of 
some  employees  into  ranges  and  not  to 
group  the  allocation  rates  of  other 
employees  into  ranges,  provided  that  the 
allocation  rates  of  all  employees  within 
each  range  chosen  by  the  employer  are 
grouped  within  that  range.  If  allocation 
rates  are  determined  as  a  percentage  of 
plan  year  compensation  (rather  than  as 
dollar  amount),  an  employer  may  apply 
either  grtNiping  method  descritied  in  ftis 
paragraph  (cH2Hv)  end,  in  addition,  may 
apply  one  method  to  one  group  of 
employees  and  the  other  method  to 
another  group  of  employees,  provided 
that  only  one  method  is  applied  to  any 
given  employee  or  group  of  employees. 

(3)  Satisfaction  of  section  410(b)  by  a 
rate  group— {i)  In  general.  For  purposes 
of  determining  whether  a  rate  group 
satisfies  section  401(b).  the  rate  group  is 
treated  as  if  it  were  a  separate  plan  that 
benefits  only  the  employees  included  in 
the  rate  group  for  the  plan  year.  Except 
as  provided  in  paragraphs  (cK3)(ii) 
throu^  (v)  of  tiiis  section,  tfie  ndes  that 
apply  in  determining  whether  a  rate 
group  satisfies  sectioa  410(b)  are  the 
same  as  apply  in  delennining  whether  a 
plan  satisfies  section  410(b).  Thus,  for 
example,  if  the  rate  pwip  does  not 
sattsiy  the  ratio  percentage  test  of 
i  1.410(b)-2(bK2).  the  rate  group  must 
satisfy  the  average  benefit  test  of 
i  1.410(b)-2(bK3)  (deluding  the 
nondiscriminatory  classification  test  of 
S  1.410(b}-4  and  the  average  benefit 
percentage  test  of  i  1.410(b)-^). 

(ii)  Permissive  aggregation  not 
available.  The  permissive  aggregation 
ndes  of  f  1.410(b)-7(d)  are  not  available 
to  a  rate  group  in  determining  whether  it 
satisfies  section  410(b). 

(iii)  Deemed  satisfication  of 
reasonable  classification  requirement 
In  determining  whether  s  rate  group 
satisfies  the  nondiacriminstory 
classification  test  of  i  1.4lO(bK-4,  the 
rate  group  is  deemed  to  satisfy  the 
reasonable  classification  requirement  of 
( 1.410(b)-4(b). 

(iv)  Facts-and-drcumstances 
requirements  replaced,  la  determining 
whether  a  rate  group  satisfies  the 
nondiscriminatory  classification  test  of 
§  1.410(b)-4,  the  fact»-and- 
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circumstances  raquirements  of 
§  1.410(b)-4(c)(3J  do  not  apply.  Instead, 
the  rate  group  is  deemed  to  satisfy  the 
facts-and-circumstances  requirements  of 
S  1.410(b)-4(c)(3]t  but  only  if  the  ratio 
percentage  of  th^  rate  group  is  greater 
than  or  equal  to  ^e  lesser  of — 

(A)  The  ratio  Percentage  of  the  plan, 
or 

(B)  The  midpo^t  between  the  safe 
and  the  unsafe  harbor  percentages 
applicable  to  the  plan. 

fv)  Application  of  average  benefit 
percentage  test.  A  rate  group  satisfies 
the  average  benefit  percentage  test  of 
S  1.410(b)-€  if  th^  plan  of  which  it  is  a 
part  satisfies  S  1410(b)-5  (applied 
without  regard  to  S  l.410(b}-5(f)).  In  the 
case  of  a  pun  that  relies  on  {  1.410(b)- 
5(f]  to  satlify  the. average  benefit 
percentage  test  ^ach  rate  group  under 
the  plan  satisfies' the  average  benefit 
percentage  test  (if  applicable)  only  if  the 
rate  group  separately  satisfles 
§  1.410(b)-5{f)).    I 

(4)  Examples.  The  following  examples 
illustrate  the  general  test  in  this 
paragraph  (c). 

Example  1.  Employer  X  maintains  2  defined 
contribution  plans.  Plan  A  and  Plan  B,  that 
are  aggregated  and  treated  as  a  single  plan 
for  purposes  of  sections  410(b)  and  401(a)(4) 
pursuant  to  \  1.410^)-7(d).  For  the  1984  plan 
year.  Employee  M  Has-plan  year 
compensation  of  $10,000  and  receives  an 
allocation  of  $200  under  Plan  A  and  an 
allocation  of  $800  under  Plan  B.  Employee 
M's  allocation  rate  under  the  aggregated  plan 
for  the  1994  plan  year  is  10  percent  (i.e., 
$1,000  divided  by  $10,000). 

Example  2.  The  employees  in  Plan  C  have 
the  following  allocation  rates  (expressed  as 
percentage  of  plan  year  compensation):  9.6 
percent,  9.7  percent,  9A  percent,  and  10.5 
percent.  Because  al]  employees  have 
allocation  rates  within  a  range  of  no  more 
than  5  percent  abo>ie  and  below  10.0  percent 
(a  midpoint  rate  chosen  by  the  employer),  the 
employer  may  treatiall  employees  as  having 
an  allocation  rate  of  10.0  percent  (provided, 
of  course,  that  the  ^location  rates  of  highly 
compensated  employees  and  nonhighly 
compensated  employees  are  dispersed 
throughout  the  range  in  a  reasonably 
comparable  mannet). 

Example  3.  The  employees  in  Plan  D  have 
the  following  allocaftion  rates  (expressed  as  a 
percentage  of  plan  year  compensation):  2.75 
percent.  2.80  percent,  2.85  percent,  3.25 
percent.  a65  percent,  7.33  percent.  7.34 
percent,  and  7.35  percent.  Because  the  first 
four  rates  are  withia  a  range  of  no  more  than 
one-quarter  of  a  pescentage  point  above  and 
below  3.0  percent  (4  midpoint  rate  chosen  by 
the  employer),  the  onployer  may  treat  the 
employees  who  have  those  rates  as  having  an 
allocation  rate  of  3.()  percent  (provided  that 
the  allocation  rates  of  highly  compensated 
employees  and  nonhighly  compensated 
employees  are  dispersed  throughout  the 
range  in  a  reasonably  comparable  manner). 
Because  the  last  four  rates  are  within  a  range 
of  no  more  than  5  percent  at>ove  and  below 


7.0  percent  (a  midpoint  rate  chosen  by  the 
employer),  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
allocation  rate  of  7.0  percent  (provided  that 
the  allocation  rates  of  highly  compensated 
employees  and  nonhighly  compensated 
employees  are  dispersed  throughout  the 
range  in  a  reasonably  comparable  manner). 

Example  4.  (a)  Employer  Y  has  only  6 
nonexcludable  employees,  all  of  whom 
lienefit  under  Plan  E.  The  highly  compensated 
employees  in  the  plan  are  Hi  and  H2,  and  the 
nonhighly  compensated  employees  in  the 
plan  are  Nl  through  N4.  For  the  1994  plan 
year,  Hi  and  Nl  through  N4  have  an 
allocation  rate  of  5.0  percent  of  plan  year 
compensation.  For  the  same  plan  year,  H2 
has  an  allocation  rate  of  7.5  percent  of  plan 
year  compensation. 

(b)  There  are  two  rate  groups  under  Plan  E. 
Rate  group  1  consists  of  Hi  and  all  those 
employees  in  the  plan  who  have  an  allocation 
rate  greater  than  or  equal  to  Hi's  allocation 
rate  [5.0  percent).  Thus,  rate  group  1  consists 
of  Hi.  H2.  and  Nl  through  N4.  Rate  group  2 
consists  only  of  H2  because  no  other 
employee  in  the  plan  has  an  allocation  rate 
greater  than  or  equal  to  H2's  allocation  rate 
(7.5  percent), 

(cj  Rate  group  2  does  not  satisfy  the  ratio 
percentage  test  under  S  1.410(b)-2(b)(2) 
because  the  ratio  percentage  of  the  rate  group 
is  0  percent — i.e..  0  percent  (the  percentage  of 
all  nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(d)  Rate  group  2  also  does  not  satisfy  the 
nondiscriminatory  classification  test  of 

i  1.410(b)-4  l>ecause  the  ratio  percentage  of 
the  rate  group  (0  percent)  is  less  than  the 
unsafe  harlx)r  percentage  applicable  to  the 
plan  under  S  1.410(b>-4(c](4)  (35.5  percent). 

(e)  Rate  group  2  therefore  does  not  satisfy 
410(b)  and,  as  a  result.  Plan  E  does  not  satisfy 
the  requirements  of  paragraph  (c)  of  this 
section.  This  is  true  even  though  rate  group  1 
satisfies  the  ratio  percentage  test  of 

S  1.410(b)-2(b)(2). 

Example  5.  (a)  The  facts  are  the  same  as  in 
Example  4,  except  that  N4  has  an  allocation 
rate  of  S.0  percent 

(b)  There  are  2  rate  groups  in  Plan  E.  Rate 
group  1  consists  of  Hi  and  all  those 
employees  who  have  an  allocation  rate 
greater  than  or  equal  to  Hi's  allocation  rate 
(5.0  percent).  Thus,  rate  group  1  consists  of 
Hi,  H2  and  Nl  through  N4.  Rate  group  2 
consists  of  H2,  and  all  those  employees  who 
have  an  allocation  rate  greater  than  or  equal 
to  H2's  allocation  rate  (7.5  percent).  Thus, 
rate  group  2  consists  of  H2  and  N4. 

(c)  Rate  group  1  satisfies  the  ratio 
percentage  test  under  9  1.4l0(b)-2(b)(2) 
because  the  ratio  percentage  of  the  rate  group 
is  100  percent— i.e..  100  percent  (the 
percentage  of  all  nonhighly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group)  divided  by  100  percent  (the  percentage 
of  all  highly  compensated  nonexcludable 
employees  who  arc  In  the  rate  group). 

(d)  Rate  group  2  does  not  satisfy  the  ratio 
percentage  test  of  1 1.4l0(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  50 
percent — i.e..  25  percent  (the  percentage  of  ail 


nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  However,  rate  group  2  does  satisfy  the 
nondiscriminatory  classification  test  of 

i  1.410(b)-4  because  the  rate  group  is  deemed 
to  satisfy  the  reasonable  classification 
requirement  of  {  1.410(b)-4(b)  and  the  ratio 
percentage  of  the  rate  group  (50  percent)  is 
greater  than  the  safe  harbor  percentage 
applicable  to  the  plan  under  S  1.4l0(b>-4(c)(4) 
(45.5  percent). 

(f)  If  rate  group  2  satisfies  the  average 
benefit  percentage  test  of  S  1.410(b)-5,  then 
rate  group  2  satisfies  section  410(b).  In  that 
case,  Plan  E  satisfies  the  requirements  of 
paragraph  (c)  of  this  section  because  each 
rate  group  under  the  plan  satisfies  section 
410(b). 

Example  8.  (a)  Plan  F  satisfies  section 
410(b)  by  satisfying  the  nondiscriminatory 
classification  test  of  S  1.410(b)-4  and  the 
average  benefit  percentage  test  of  {  1.410(b)- 
5  (without  regard  to  i  1.410(b)-5(f)).  See 
S  1.410(b)-2(b)(3).  Plan  F  utilizes  the  facts- 
and-circumstances  requirements  of 
S  1.410(b)-4(c)(3)  to  satisfy  the 
nondiscriminatory  classification  test  of 
!  1.410(b}-4.  The  safe  and  unsafe  harbor 
percentages  applicable  to  the  plan  under 
§  1.410(b)-4{c)(4)  are  29  and  20  percent, 
respectively.  Plan  F  has  a  ratio  percentage  of 
22  percent. 

(b)  Rate  group  1  under  Plan  F  has  a  ratio 
percentage  of  23  percent.  Under  paragraph 
(c)(3)(iii)  of  this  section,  the  rate  group  is 
deemed  to  satisfy  the  reasonable 
classification  requirement  of }  1.410(b)-4(b). 
Even  though  the  ratio  percentage  of  the  rate 
group  (23  percent)  falls  below  the  safe  harbor 
percentage  applicable  to  the  plan  (29 
percent),  under  paragraph  (c)(3)(iv)  of  this 
section  the  rate  group  is  deemed  to  satisfy 
the  facts-and-drcumstances  requirements  of 
S  1.410(b)-4(c)(3).  because  the  ratio 
percentage  for  the  rate  group  (23  percent)  it 
greater  than  the  lesser  of — 

(1)  the  ratio  percentage  for  the  plan  as  a 
whole  (22  percent),  and 

(2)  the  midpoint  between  the  safe  and 
unsafe  harbor  percentages  (24.5  percent). 

Under  these  facts,  the  rate  group  satisfies 
the  nondiscriminatory  classification  test  of 
i  1.410(b)-4.  In  addition,  under  paragraph 
(c)(3)(v)  of  this  section,  the  rate  group 
satisfies  section  410(b)  because  the  plan 
satisfies  the  average  benefit  percentage  test 
of  { 1.410(b)-5. 

(d)  Exclusive  tests  for  section  401(k) 
and  (m)  plana — (1)  Section  401  fk)  plans. 
A  section  401(k}  plan  is  deemed  to 
satisfy  the  requirements  of  this  section. 

(2)  Section  401  (m)  plans.  A  section 
401(m)  plan  satisfies  the  requirements  of 
this  section  only  if  the  plan  satisfies 

S9  1.401(m}-l(b](l),  1.401(m)-l(b)(3).  and 
1.401(m)-2. 

(3)  Scope  of  exclusive  tests.  This 
paragraph  (dj  does  not  apply  to 
contributions  under  a  nonqualified  cash 
or  deferred  arrangement,  qualifled 
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nonelective  contributions  treated  as 
elective  or  matching  contributions  under 
SS  1.401(k)-l(b)(S)  and  1.401(m)-l(b)(5) 
(except  to  the  extent  provided  in  those 
sections),  or  elective  contributions 
described  in  9  1.401(k)-l(b)(4)(iv)  that 
fail  to  satisfy  the  allocation  and 
compensation  requirements  of 
S  1.401(k)-l(b)(4)(i].  Contributions 
described  in  the  preceding  sentence 
must  satisfy  the  nondiscriminatory 
amount  requirement  of  S  1.401(a)(4)- 
1(b)(2)  without  regard  to  the  rules  in 
paragraphs  (d)(l]  and  (d)(2)  of  this 
section. 

S  1-401(aM4)-3    Nondiscrimination  In 
•mount  of  bWMfits  under  ■  defined  benefM 


(a)  Introduction — (1)  General  rule. 
The  amount  of  employer-provided 
benefits  under  a  defined  benefit  plan 
does  not  discriminate  in  favor  of  highly 
compensated  employees  for  a  plan  year 
if  the  plan  satisfies  the  requirements  of 
this  section  for  the  plan  year. 

(2)  Overview.  This  section  sets  forth 
rules  for  determining  whether  the 
employer-provided  beneHts  under  a 
defined  benefit  plan  are 
nondiscriminatory  in  amount.  Certain 
defined  benefit  plans  that  provide 
uniform  benefits  are  permitted  to  satisfy 
the  requirements  of  this  section  by 
meeting  one  of  the  five  safe  harbor  tests 
in  paragraph  (b)  of  this  section.  Four  of 
these  safe  harbors  are  design-based  and 
do  not  require  the  determination  and 
comparison  of  actual  beneRts  under  the 
plan.  Plans  that  do  not  provide  uniform 
benefits  in  accordance  with  any  of  the 
safe  harbors  in  paragraph  (b)  of  this 
section  may  comply  with  the 
requirements  of  this  section  only  by 
satisfying  the  general  test  in  paragraph 
(c)  of  this  section.  The  general  test 
requires  the  determination  of  individual 
benefit  accrual  rates.  Paragraph  (d)  of 
this  section  provides  rules  for 
determining  these  accrual  rates. 
Paragraph  (e)  of  this  section  provides 
rules  for  determining  compensation  for 
purposes  of  applying  the  tests  in  this 
section.  Paragraph  (f)  of  this  section 
provides  additional  rules  and  exceptions 
that  apply  generally  under  this  section, 
for  purposes  of  both  the  safe  harbor 
tests  in  paragraph  (b)  of  this  section  and 
the  general  test  in  paragraph  (c)  of  this 
section. 

(3)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
A  defined  benefit  plan  is  permitted  to 
satisfy  any  of  the  tests  in  paragraph  (b) 
or  (c)  of  this  section  on  a  restructured 
basis  pursuant  to  8  1.401(a)(4)-9(c).  In 
addition,  a  defined  benefit  plan  that  is 
part  of  a  floor-offset  arrangement  is 
permitted  to  satisfy  the  requirements  of 


this  8ectit)n  pursuant  to  S  1.401(a)(4)- 
8(d).  Alternatively,  a  defined  benefit 
plan  is  permitted  to  satisfy  the 
nondiscriminatory  amount  requirement 
of  S  1.401(a)(4)-l(b)(2)  on  the  basis  of 
equivalent  allocations  pursuant  to 
§  1.401(a)(4)-B(c).  These  latter  rules 
include  a  safe  harbor  testing  method  for 
beneflts  provided  imder  a  cash  balance 
plan. 

(4)  Separate  testing  of  employer- 
provided  benefits  and  employee- 
provided  benefits.  This  section  applies 
for  purposes  of  determining  whether  the 
amount  of  employer-provided  benefits 
under  a  defmed  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  S  1.401(a)(4)-l(b)(2).  In  the  case  of  a 
contributory  DB  plan  (i.e..  one  that 
includes  employee  contributions  not 
allocated  to  separate  accounts), 
S  1.401(a)(4)-6(b)  provides  rules  for 
determining  the  amount  of  employer- 
provided  benefits  under  the  plan,  and 
S  1.401(a)(4)-6(c]  provides  rules  for 
determining  whether  the  employee- 
provided  benefits  under  the  plan  satisfy 
the  nondiscriminatory  amount 
requirement  of  §  1.401(a)(4)-l(b)(2). 

(b)  Safe  harbors — (1)  In  general.  A 
defined  benefit  plan  satisfies  the 
requirements  of  this  section  for  a  plan 
year  if  the  plan  satisfies  the  uniformity 
requirements  of  paragraph  (b)(2)  of  this 
section  and  any  one  of  the  safe  harbors 
in  paragraphs  (b)(3)  (unit  credit  plans), 
(b)(4)  (unit  credit  fractional  accrual 
plans),  (b)(5)  (flat  benefit  plans),  (b)(6) 
(alternative  safe  harbor  for  flat  benefit 
plans),  and  (b)(7)  (insurance  contract 
plans)  of  this  section.  Paragraph  (b)(8)  of 
this  section  provides  exceptions  for 
certain  plan  provisions  that  do  not  cause 
a  plan  to  fail  the  requirements  of  this 
paragraph  (b). 

(2)  Uniformity  requirements — (i)  In 
general.  A  plan  satisfies  the  uniformity 
requirements  of  this  paragraph  (b)(2) 
only  if  it  satisfies  each  of  the 
requirements  in  paragraphs  (b)(2)(ii) 
through  (b)(2](vi)  of  this  section. 

(ii)  Uniform  normal  retirement 
benefit  The  same  benefit  formula  must 
apply  to  all  employees  in  the  plan.  The 
beneHt  formula  must  provide  all 
employees  in  the  plan  with  an  annual 
beneflt  payable  in  the  same  form 
commencing  at  the  same  uniform  normal 
retirement  age.  The  annual  benefit  must 
be  the  same  percentage  of  average 
annual  compensation  or  the  same  dollar 
amount  for  all  employees  in  the  plan 
who  will  have  the  same  number  of  years 
of  service  at  normal  retirement  age.  The 
annual  benefit  must  equal  the 
employee's  accrued  benefit  at  normal 
retirement  age  (within  the  meaning  of 
section  411(a)(7)(A)(i))  and  must  be  the 


normal  retirement  benefit  under  the  plan 
(within  the  meaning  of  section  411(a)(9)). 

(iii)  Uniform  post-normal  retirement 
benefits.  With  respect  to  an  employee 
with  a  given  number  of  years  of  service 
at  any  age  after  normal  retirement  age, 
the  annual  benefit  commencing  at  the 
employee's  age  must  l>e  the  same 
percentage  of  average  annual 
compensation  or  the  same  dollar  amount 
that  would  be  payable  commencing  at 
normal  retirement  age  to  an  employee 
who  had  that  same  number  of  years  of 
service  at  normal  retirement  age. 

(iv)  Uniform  subsidies.  Each 
subsidized  optional  form  of  benefit 
under  the  plan  must  be  available  to 
substantially  all  employees  in  the  plan. 
In  determining  whether  a  subsidized 
optional  form  of  benefit  is  available  to 
substantially  all  employees  in  the  plan, 
the  same  criteria  apply  as  in 
determining  whether  an  optional  form  of 
benefits  is  currently  available  to  a  group 
of  employees  in  the  plan  under 
S  1.40l(a)(4)-4(b).  An  optional  form  of 
benefit  is  considered  subsidixed  if  the 
normalized  optional  form  of  benefit  is 
larger  than  the  normalized  normal 
retirement  benefit  under  the  plan. 

(v)  Uniform  vesting  and  service 
crediting.  All  employees  in  the  plan 
must  be  subject  to  the  same  vesting 
schedule  and  the  same  definition  of 
years  of  service  for  all  purposes  under 
the  plan.  For  purposes  of  crediting 
service,  only  service  with  the  employer 
(or  a  predecessor  employer  within  the 
meaning  of  section  414(a])  may  be  taken 
into  account. 

(vi)  No  employee  contributions.  The 
plan  is  not  a  contributory  DB  plan. 

(vii)  Examples.  The  following 
examples  illustrate  the  uniformity 
requirements  in  this  paragraph  (b)(2). 

Example  1.  Man  A  provides  a  norma! 
retirement  benefit  equal  to  2  percent  of 
average  annual  compenaation  times  each 
year  of  service  commencing  at  age  65  for  all 
employees  in  the  plan.  Plan  A  provides  that 
employees  of  Division  A  receive  their  benefit 
in  the  form  of  a  straight  life  annuity  and  that 
employees  of  Division  B  receive  their  t>enent 
in  the  form  of  a  life  annuity  with  an 
automatic  cost-of-living  increase.  Plan  A  does 
not  provide  a  uniform  normal  retirement 
benefit  within  the  meaning  of  paragraph 
(b)(2)(ii)  of  this  section  because  the  annual 
benefit  is  not  payable  in  the  same  form  to  all 
employees  in  the  plan. 

Example  2.  Plan  B  provides  a  normal 
retirement  benefit  equal  to  1.5  percent  of 
average  annual  compensation  times  each 
year  of  service  at  normal  retirement  age  for 
all  employees  in  the  plan.  The  normal 
retirement  age  under  the  plan  is  the  earlier  of 
age  65  or  the  age  at  which  the  employee 
completes  10  years  of  service,  but  in  no  event 
earlier  than  age  62.  Plan  B  does  not  provide  a 
uniform  normal  retirement  benefit  within  the 
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meaning  of  paragraph  (b)(2](ii)  of  this  section 
because  the  same  uiiifonn  normal  retirement 
age  does  not  apply  |o  all  employees  in  the 
plan.  I 

Example  3.  Plan  (^  is  an  accumulation  plan 
under  which  the  benefit  for  each  year  of 
service  equals  1  pecent  of  plan  year 
compensation  payable  in  the  same  form  to  all 
employees  in  the  plan  commencing  at  the 
same  uniform  normal  retirement  age.  Under 
paragraph  (b)(8J(x](B)  of  this  section,  an 
accumulation  plan  does  not  fail  to  satisfy  the 
requirements  of  thia  paragraph  (b)  merely 
because  it  substitutes  plan  year 
compensation  for  average  annual 
compensation.  PianC  provides  a  uniform 
normal  retirement  bieneHt  within  th«  meaning 
of  paragraph  (b)(2)|)i)  of  this  section,  because 
all  employees  in  tha  plan  with  the  same 
number  of  years  of  ^rvice  at  normal 
retirement  age  will  feceive  an  annual  benefit 
that  is  treated  as  thf  same  percentage  of 
average  annual  contoensation. 

Example  4.  The  facts  ar«  the  same  as  in 
Example  3,  except  tnat  the  benefit  for  each 
year  of  service  equals  1  percent  of  plan  year 
compensation  increased  by  reference  to  the 
increase  in  the  cost  pf  living  from  the  year  of 
service  to  normal  retirement  age.  Plan  C  does 
not  provide  a  unifor^n  normal  retirement 
benefit,  because  ihd  annual  benefit  defined 
by  the  benefit  formula  can  vary  for 
employees  with  the  same  number  of  years  of 
service  at  normal  retirement  age.  depending 
on  the  age  at  which  those  years  of  service 
were  credited  to  thei employee  under  the  plan. 

Example  S.  Plan  d  provides  a  normal 
retirement  benefit  o|  SO  percent  of  average 
annual  compensation  at  normal  retirement 
age  (age  65)  for  employees  with  30  years  of 
service  at  normal  retirement  age.  Plan  D 
provides  that  in  the  fcase  of  an  employee  with 
less  than  30  years  of  service  at  normal 
retirement  age,  the  i^ormal  retirement  benefit 
is  reduced  on  a  pro  fata  basis  for  each  year 
of  service  less  than  |0.  However,  if  an 
employee  with  less  than  30  years  of  service 
at  normal  retirement  age  continues  to  work 
past  normal  retirement  age,  I^an  D  provides 
that  the  additional  years  of  service  worked 
past  normal  retirement  age  are  taken  into 
account  for  purpose*  of  the  30  years  of 
service  requirement! Thus,  an  employee  who 
has  28  years  of  service  at  age  65  but  who 
does  not  retire  until  ^e  68  with  30  years  of 
service  will  receive  ^  benefit  of  SO  percent  of 
average  annual  compensation.  Plan  O 
provides  uniform  poet-normal  retirement 
benefits  within  the  i^eaning  of  paragraph 
(b)(21(iii)  of  this  section. 

Example  6.  Plan  Ej provides  a  normal 
retirement  benefit  payable  in  the  form  of  a 
straight  hfe  annuity  ^ual  to  1  percent  of 
nsationperyearof 
tirement  age  under  the 
provides  an  optional 
p.loyees  who  have  at 
ice  and  who  have 


average  annual  com| 
service.  The  normal 
plan  is  65.  Plan  E  al 
form  of  benefit  for  e: 
least  10  years  of  se 


attained  at  least  age^55.  The  optional  form  of 
benefit  provides  thaj  for  employees  retiring 
before  age  65,  the  nct°mal  retirement  benefit 
is  reduced  by  5  percent  for  each  year  that 
commencement  of  benefits  precedes  age  65. 
Thus,  the  early  retirement  benefit  at  age  55, 
for  example,  is  SO  percent  of  the  normal 
retirement  benefit.  V  Ihea  normalized,  this 


IMI 


benefit  is  131  percent  of  the  normalized 
normal  retirement  benefit  under  the  plan.  The 
reduction  factor  of  5  percent  therefore  creates 
a  subsidized  early  retirement  benefit  for 
purposes  of  paragraph  (b)[2](iv)  of  this 
section  because  the  normalized  early 
retirement  benefit  is  larger  than  the 
normalized  normal  retirement  benefit  under 
the  plan.  In  order  to  satisfy  the  uniform 
subsidies  requirement  of  paragraph  (b)(2)(iv) 
of  this  section,  the  early  retirement  benefit 
must  be  available  to  substantially  all 
employees  in  the  plan. 

Example  7.  Plan  P  is  amended  on  February 
14, 1994,  to  provide  an  early  retirement 
window  benefit  that  is  a  subsidized  optional 
form  of  benefit  under  paragraph  (b)(2)(iv)  of 
this  section.  The  early  retirement  window 
benefit  is  available  only  to  employees  who 
retire  between  June  1, 1994,  and  December  31. 
1994.  Paragraph  (b)(2)(iv)  of  this  section 
provides  that,  in  determining  whether  a 
subsidized  optional  form  of  benefit  is 
available  to  substantially  all  employees  in 
the  plan,  the  same  criteria  apply  as  in 
determining  whether  an  optional  form  of 
benefit  is  currently  available  to  a  group  of 
employees  under  i  1.401[a)(4]-4(b).  Section 
1.401(a)(4)-4(b)  provides  that  age  and  service 
requirements  are  not  disregarded  in 
determining  the  current  availability  of  an 
optional  form  of  benefit  if  those  requirements 
must  be  satisfied  within  a  specified  period  of 
time.  Thus,  unless  substantially  all  employees 
in  the  plan  will  satisfy  the  eligibility 
requirements  for  the  early  retirement  window 
benefit  by  the  close  of  the  early  retirement 
window  benefit  period.  Plan  F  fails  to  satisfy 
the  requirements  of  paragraph  (b)(2)(iv)  of 
this  section.  However,  see  {  1.401(a)(4)- 
9(c)(6),  Example  3,  for  an  example  of  how  a 
plan  with  an  early  retirement  window  benefit 
may  be  restructured  into  two  component 
plans,  each  of  which  satisfies  the  safe 
harbors  of  this  paragraph  (b). 

(3)  Safe  harbor  for  unit  credit  plana — 
(i)  General  rule.  A  plan  satisfies  the  safe 
harbor  in  this  paragraph  (b)(3)  for  a  plan 
year  if  it  satisfies  each  of  the  following 
requirements — 

(A)  The  plan  satisfies  the  133  Vi 
percent  accrual  rule  of  section 
411(b)(1)(B). 

(B)  An  employee's  accrued  benefit 
under  the  plan  as  of  any  plan  year  is 
determined  by  applying  the  plan's 
benefit  formula  to  the  employee's  years 
of  service  and  (if  applicable)  average 
annual  compensation,  both  determined 
as  of  that  plan  year.  Thus,  all  employees 
in  the  plan  who  have  the  same  number 
of  years  of  service  as  of  any  plan  year 
will  have  an  accrued  benefit  that  is  the 
same  percentage  of  average  annual 
compensation  or  the  same  dollar 
amoimt. 

(ii)  Examples.  The  following  examples 
illustrate  the  unit  credit  safe  harbor  in 
this  paragraph  (b)(3).  In  each  example,  it 
is  assumed  that  the  plan  has  never 
permitted  employee  contributions. 

Example  1.  Plan  A  provides  that  the 
accrued  benefit  of  each  employee  in  the  plan 


as  of  any  plan  year  equals  1.5  percent  of  the 
employee's  average  annual  compensation 
times  the  employee's  years  of  service 
determined  as  of  that  plan  year.  Plan  A 
satisfies  this  paragraph  (b)(3). 

Example  2.  Plan  B  provides  that  the 
accrued  benefit  of  each  employee  in  the  plan 
as  of  any  plan  year  equals  the  employee's 
average  annual  compensation  times  a 
percentage  that  depends  on  the  employee's 
years  of  service  determined  as  of  that  plan 
year.  The  percentage  is  1.5  percent  of  each  of 
the  first  5  years  of  service,  plus  1.75  percent 
for  each  of  the  next  5  years  of  service,  plus  2 
percent  for  all  additional  years  of  service. 
Plan  B  satisfies  this  paragraph  (b)(3). 

Example  3.  Plan  C  provides  that  the 
accrued  benefit  of  each  employee  In  the  plan 
as  of  any  plan  year  equals  the  employee's 
average  annual  compensation  times  a 
percentage  that  depends  on  the  employee's 
years  of  service  determined  as  of  that  plan 
year.  The  percentage  is  2  percent  for  each  of 
the  first  5  years  of  service,  plus  1  percent  for 
all  additional  years  of  service.  Plan  C 
satisfies  this  paragraph  (b)(3). 

(4)  Safe  harbor  for  unit  credit  plans 
using  fractional  accrual  rule — (i) 
General  rule.  A  plan  satisfies  the  safe 
harbor  in  this  paragraph  (b)(4)  for  a  plan 
year  if  it  satisfies  each  of  the  following 
requirements — 

(A)  The  plan  satisfies  the  fractional 
accrual  rule  of  section  411(b)(1)(C). 

(B)  An  employee's  accrued  benefit 
under  the  plan  as  of  any  plan  year 
before  the  employee  reaches  normal 
retirement  age  is  determined  by 
multiplying  the  employee's  fractional 
rule  benefit  (within  the  meaning  of 

S  1.411(b)-l(b)(3)(ii)(A))  by  a  fraction, 
the  numerator  of  which  is  the 
employee's  years  of  service  determined 
as  of  the  plan  year,  and  the  denominator 
of  which  is  the  employee's  projected 
years  of  service  as  of  normal  retirement 
age.  Thus,  all  employees  in  the  plan  who 
have  the  same  entry  age  and  the  same 
number  of  years  of  service  as  of  any 
plan  year  will  have  an  accrued  benefit 
at  normal  retirement  age  that  is  the 
same  percentage  of  average  annual 
compensation  or  the  same  dollar 
amount. 

(C)  Under  the  plan,  it  is  impossible  for 
any  employee  in  the  plan  to  accrue  in  a 
plan  year  a  portion  of  the  normal 
retirement  or  post-normal  retirement 
benefit  described  in  paragraph  (b)(2)  (ii) 
or  (iii)  of  this  section  that  is  more  than 
V^  larger  than  the  portion  of  the  same 
benefit  accrued  in  that  or  any  other  plan 
year  by  any  other  employee  in  the  plan, 
when  each  portion  of  the  benefit  is 
expressed  as  a  percentage  of  each 
employee's  average  annual 
compensation  or  as  a  dollar  amount. 
Solely  for  this  purpose,  employees  with 
projected  service  at  normal  retirement 
age  in  excess  of  33  years  may  b« 
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disregarded.  In  addition,  in  the  case  of  a 
section  401(1)  plan,  an  employee  is 
treated  as  accruing  benefits  at  a  rate 
equal  to  the  excess  benefit  percentage  in 
the  case  of  a  defined  benefit  excess 
plan,  or  at  a  rate  equal  to  the  gross 
benefit  percentage  in  the  case  of  an 
offset  plan. 

(ii)  Examples.  The  following  examples 
illustrate  the  unit  credit  fractional 
accrual  safe  harbor  in  this  paragraph 
(b)(4).  In  each  example,  it  is  assumed 
that  the  plan  has  never  permitted 
employee  contributions. 

Example  1.  Plan  A  provides  a  normal 
retirement  beneHt  equal  to  1.6  percent  of 
average  annual  compensation  times  each 
year  of  service  up  to  25.  Plan  A  further 
provides  that  an  employee's  accrued  benefit 
as  of  any  plan  year  equals  the  employee's 
fractional  rule  benefit  multiplied  by  a 
fraction,  the  numerator  of  which  is  the 
employee's  years  of  service  as  of  the  plan 
year,  and  the  denominator  of  which  is  the 
employee's  projected  years  of  service  as  of 
normal  retirement  age.  The  greatest  benefit 
that  an  employee  could  accrue  in  any  plan 
year  is  1.B  percent  of  average  annual 
compensation  (this  is  the  case  for  an 
employee  in  the  plan  with  25  or  fewer  years 
of  projected  service  at  normal  retirement 
age).  Among  employees  with  33  or  fewer 
years  of  projected  service  at  normal 
retirement  age,  the  lowest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is 
1.212  percent  of  average  annual 
compensation  (this  is  the  case  for  an 
employee  in  the  plan  with  33  years  of 
projected  service  at  normal  retirement  age). 
Plan  A  satisfies  paragraph  (b)(4)(i)(C)  of  this 
section  l>ecau8e  l.e  percent  is  not  more  than 
Ml  larger  than  1.212  percent 

Example  2.  Plan  B  is  a  section  401(1)  plan 
that  provides  a  normal  retirement  benefit 
equal  to  1.0  percent  of  average  annual 
compensation  up  to  the  integration  level,  and 
1.6  percent  of  average  annual  compensation 
above  the  integration  level,  times  each  year 
of  service  up  to  36.  Plan  B  further  provides 
that  an  employee's  accrued  benefit  as  of  any 
plan  year  equals  the  employee's  fractional 
rule  benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee's  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee's 
projected  years  of  service  as  of  normal 
retirement  age.  For  purposes  of  satisfying  the 
Vi  larger  rule  in  paragraph  (b)(4)(i)(C]  of  this 
section,  all  employees  in  the  plan  are 
assumed  to  accrue  t>eneflts  at  the  rate  of  U 
percent  of  average  annual  compensation  (the 
excess  t^nefit  percentage  under  the  plan). 
Plan  B  satisfies  the  requirements  of 
paragraph  (b)(4)(i)(C)  of  this  section  because 
all  employees  with  33  or  fewer  years  of 
projected  service  at  normal  retirement  age 
accrue  in  each  plan  year  a  benefit  of  1.6 
percentage  of  average  annual  compensation. 

Example  3.  Plan  C  provides  a  normal 
retirement  benefit  equal  to  4  percent  of 
average  annual  compensation  times  each 
year  of  service  up  to  10  and  1  percent  of 
average  annual  compensation  times  each 
year  of  service  in  excess  of  10  and  not  in 


excess  of  30.  Plan  C  further  provides  that  an 
employee's  accrued  benefit  as  of  any  plan 
year  equals  the  employee's  fractional  rule 
benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  employee's  years  of 
service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee's 
projected  years  of  service  as  of  normal 
retirement  age.  The  greatest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is  4 
percent  of  average  annual  compensation  (this 
is  the  case  for  an  employee  with  10  or  fewer 
years  of  projected  service  at  normal 
retirement  age).  Among  employees  with  33  or 
fewer  years  of  projected  service  at  normal 
retirement  age,  the  lowest  benefit  that  an 
employee  could  accrue  in  a  plan  year  is  1.82 
percent  of  average  annual  compensation  (this 
is  the  case  of  an  employee  with  33  years  of 
projected  service  at  normal  retirement  age). 
Plan  C  fails  to  satisfy  this  paragraph  (b)(4) 
because  4  percent  is  more  than  V»  larger  than 
1.82  percent. 

Example  4.  Plan  D  is  a  section  401(1)  plan 
that  provides  a  normal  retirement  benefit 
equal  to  2.0  percent  of  average  annual 
compensation,  plus  0.65  percent  of  average 
annual  compensation  above  covered 
compensation,  for  each  year  of  service  up  to 
25.  Plan  D  further  provides  that  an 
employee's  accrued  benefit  as  of  any  plan 
year  equals  the  sum  of — 

(1)  The  employee's  fractional  rule  benefit 
(determined  as  if  the  normal  retirement 
beneHt  under  the  plan  equaled  2.0  percent  of 
average  annual  compensation  for  each  year 
of  service  up  to  25)  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  employee's 
years  of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee's 
projected  years  of  service  as  of  normal 
retirement  age,  plus 

(2)  0.65  percent  of  the  employee's  average 
annual  compensation  above  covered 
compensation  multiplied  by  the  employee's 
years  of  service  (up  to  25]  as  of  the  current 
plan  year. 

Although  Plan  D  satisfies  the  fractional 
accrual  rule  of  section  411(b)(1)(C).  the  plan 
fails  to  satisfy  this  paragraph  (b)(4)  because 
the  plan  does  not  determine  employees' 
accrued  benefits  in  accordance  with 
paragraph  (b)(4)(i)(B)  of  this  section. 

(5)  Safe  harbor  for  flat  benefit  plans — 
(i)  General  rule.  A  plan  satisfies  the  safe 
harbor  in  this  paragraph  (b)(5}  for  a  plan 
year  if  It  satisfies  each  of  the  following 
requirements — 

(A)  The  plan  satisfies  the  fractional 
accrual  nde  of  section  411(b)(1)(C). 

(B)  An  employee's  accrued  benefit 
under  the  plan  as  of  any  plan  year 
before  the  employee  reaches  normal 
retirement  age  is  determined  by 
multiplying  the  employee's  fractional 
rule  benefit  (within  the  meaning  of 

S  1.411{b)-l(b)(3)(ii)(A))  by  a  fraction, 
the  numerator  of  which  is  the 
employee's  years  of  service  determined 
as  the  plan  year,  and  the  denominator  of 
which  the  employee's  projected  years  of 
service  as  of  normal  retirement  age. 
Thus,  all  employees  in  the  plan  who 
have  the  same  entry  age  and  the  same 


number  of  years  of  service  as  of  any 
plan  year  will  have  an  accrued  benefit 
that  is  the  same  percentage  of  average 
annual  compensation  or  the  same  dollar 
amount. 

(C)  The  normal  retirement  beneflt 
under  the  plan  is  a  flat  benefit.  For  this 
purpose,  a  flat  benefit  is  a  benefit  that  Is 
the  same  percentage  of  average  annual 
compensation  or  the  same  dollar  amount 
for  all  employees  in  the  plan  who  have  a 
minimum  number  of  years  of  service  at 
normal  retirement  age  (e.g.,  50  percent  of 
average  annual  compensation),  with  a 
pro  rata  reduction  in  the  flat  benefit  for 
employees  who  have  less  than  the 
minimum  number  of  years  of  service  at 
normal  retirement  age. 

(D)  The  plan  requires  a  minimum  of  25 
years  of  service  at  normal  retirement 
age  or  an  employee  to  receive  the 
unreduced  flat  bieneflt.  determined 
without  regard  to  section  415.  Thus,  an 
employee  is  permitted  to  accrue  the 
maximum  benefit  permitted  under 
section  415  over  a  period  of  less  than  25 
years,  provided  that  the  flat  benefit 
under  the  plan,  determined  without 
regard  to  section  415,  can  accrue  over  no 
less  than  25  years. 

(ii)  Examples.  The  following  examples 
illustrate  the  flat  benefit  safe  harbor  in  this 
paragraph  (b)(5).  In  each  example,  it  is 
assumed  that  the  plan  has  never  permitted 
employee  contributions. 

Example  1.  Plan  A  provides  a  normal 
retirement  benefit  of  100  percent  of  average 
annual  compensation,  reduced  by  4 
percentage  points  for  each  year  of  service 
below  25  the  employee  has  at  normal 
retirement  age.  Plan  A  further  provides  that 
an  employee's  accrued  benefit  as  of  any  plan 
year  is  equal  to  the  employee's  fractional  rule 
benefit  multiphed  by  a  fraction,  the 
numerator  of  which  is  the  employee's  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee's 
projected  years  of  service  at  normal 
retirement  age.  In  the  case  of  an  employee 
who  has  5  years  of  service  as  of  the  current 
plan  year,  and  who  is  projected  to  have  10 
years  of  service  at  normal  retirement  age,  the 
employee's  fractional  rule  benefit  would  be 
40  percent  of  average  annual  compensatioa 
and  ther  employee's  accrued  benefit  as  of  the 
current  plan  year  would  be  20  percent  of 
average  annual  compensation  (the  fractional 
rule  benefit  multiplied  by  a  fraction  of  S  years 
over  10  years).  Plan  A  satisfies  the 
requirements  of  this  paragraph  (b)(5). 

Example  Z  The  facts  are  the  same  as  in 
Example  1,  except  that  the  normal  retirement 
benefit  is  125  percent  of  average  annual 
compensation,  reduced  by  5  percentage 
points  for  each  year  of  service  below  25  that 
the  employee  has  at  normal  retirement  age. 
Plan  A  satisfies  the  requirements  of  this 
paragraph  (b)(5).  even  though  an  employee 
may  accrue  the  maximum  benefit  allowed 
under  section  415  (i.e..  100  percent  of  the 
participant's  average  compensation  for  the 
high  3  years  of  service)  in  less  than  25  years. 
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Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  tkat  plan  determines  each 
employee's  accrued  benefit  by  multiplying 
the  employee's  projqcted  normal  retirement 
beneHt  by  the  fraction  described  in  Example 
1.  In  determining  an  employee's  projected 
nonnal  retirement  btnefit,  the  plan  defines 
each  employee's  avarage  annual 
compensation  as  tha  average  annual 
compensation  the  employee  would  have  at 
normal  retirement  age  if  the  employee's 
annual  section  414(91  compensation  in  future 
plan  years  equaled  the  employee's  plan  year 
compensation  for  th0  prior  plan  year.  Under 
these  facts,  Plan  A  (joes  not  satisfy  paragraph 
(b)(5J(i)(B]  of  this  section  because  the 
projected  normal  retirement  benefit  used  to 
determine  an  emplo|ee's  accrued  benefit  is 
not  the  employee's  actional  rule  benefit 
determined  in  accordance  with  i  1.4n{b)- 
l(b)(3){ii)(A). 

Example  4.  Plan  Bjprovides  a  nonnal 
retirement  benefit  o^  SO  percent  of  average 
annual  compensation,  with  a  pro  rata 
reduction  for  emplojiees  with  less  than  30 
years  of  service  at  normal  retirement  age. 
Plan  B  further  provides  that  an  employee's 
accrued  benefit  as  o(  any  plan  year  is  equal 
to  the  employee's  fractional  rule  benefit 
multiplied  by  a  fraction,  the  numerator  of 
which  is  the  employee's  years  of  service  as  of 
the  plan  year,  and  the  denominator  of  which 
is  the  employee's  projected  years  of  service 
at  normal  retirement) age.  For  purposes  of 
determining  this  fraotion,  the  plan  limits  the 
years  of  service  taken  into  account  for  an 
employee  to  the  nunper  of  years  the 
employee  has  particfcated  in  the  plan. 
However,  all  years  of  service  (including  years 
of  service  before  thelemployee  commenced 
participation  in  the  rfan)  are  taken  into 
account  in  determinifig  an  employee's  nonnal 
retirement  benefit  ui^er  the  plan's  benefit 
formula.  Plan  B  fails  {to  satis^  the 
requirements  of  this  paragraph  (b)(5)  because 
the  definition  of  yean  of  service  for 
determining  the  nonial  retirement  benefit 
differs  from  the  defiiiition  of  years  of  service 
for  determining  the  accrued  benefit.  See 
paragraphs  (b)(2)(v)  ^nd  (b)(8)(xi)(D)  of  this 
section. 

(6)  Alternative  ipfe  harbor  for  flat 
benefit  plan.  A  plai  satisfies  the  safe 
harbor  in  this  paragraph  (b)(6)  for  a  plan 
year  if  it  satisfies  fach  of  the  following 
requirements — 

(i)  The  plan  satisfies  the  requirements 
of  paragraph  (b)(5l  of  this  section,  other 
than  the  requiremant  of  paragraph 
(b)(5}(i)(D)  of  this  lection  that  the 
minimum  number  of  years  of  service  for 
receiving  the  unreduced  flat  benefit  is  at 
least  25  years. 

(ii)  For  the  plan  rear,  the  average  of 
the  nonnal  accrua  rates  for  all 
nonhighly  compenpated  nonexcludable 
employees  is  at  least  70  percent  of  the 
average  of  the  nornal  accrual  rates  for 
all  highly  compentated  nonexcludable 
employees.  Thus,  ^e  averages  in  the 
preceding  sentence  are  determined 
taking  into  accoun  all  nonexcludable 
employees  (regard  ess  of  whether  they 
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benefit  under  the  plan).  In  addition, 
contributions  and  benefits  under  other 
plans  of  the  employer  are  disregarded. 
For  purposes  of  this  paragraph  (b)(6). 
normal  accrual  rates  are  determined 
under  paragraph  (d)  of  this  section, 
without  regard  to  the  grouping  rules  of 
paragraph  (d)(6)(iv)  of  this  section.  Thus, 
for  example,  accrual  rates  may  be 
determined  taking  into  account  the 
imputed  disparity  rules  of  \  1.401(a)(4)- 
7. 

(7)  Safe  harbor  for  insurance  contract 
plans.  A  plan  satisfies  the  safe  harbor  in 
this  paragraph  (b)(7)  if  it  satisfies  each 
of  the  following  requirements — 

(i)  The  plan  satisfies  the  accrual  rule 
of  section  411(b)(1)(F). 

(ii)  The  plan  is  an  insurance  contract 
plan  within  the  meaning  of  section 
412(i). 

(iii)  The  benefit  formula  under  the 
plan  would  satisfy  the  requirements  of 
paragraph  (b)(4)  or  (b)(5)  of  this  section 
if  the  stated  normal  retirement  benefit 
under  the  formula  accrued  ratably  over 
each  employee's  period  of  plan 
participation  through  normal  retirement 
age  in  accordance  with  paragraph 
(b)(4)(i)(B)  or  (b)(5)(i)(B)  of  this  section. 
Thus,  the  benefit  formula  may  not 
recognize  years  of  service  before  an 
employee  commences  participation  in 
the  plan  because,  otherwise,  the 
definition  of  years  of  service  for 
determining  the  normal  retirement 
benefit  would  differ  from  the  definition 
of  years  of  service  for  determining  the 
accrued  benefit  under  paragraph 
(b)(4)(i)(B)  or  (b)(5](i)(B)  of  this  secUon. 
See  paragraph  (b)(5)(ii].  Example  3,  of 
this  section.  Notwithstanding  the 
foregoing,  a  plan  adopted  and  in  effect 
on  September  19. 1991  may  continue  to 
recognize  years  of  service  prior  to  an 
employee's  participation  in  the  plan  to 
the  extent  provided  in  the  plan  on  such 
date.  The  preceding  sentence  does  not 
apply  in  the  case  of  an  employee  who 
first  becomes  a  participant  in  the  plan 
after  that  date. 

(iv)  The  scheduled  premium  payments 
under  an  individual  or  group  insurance 
contract  used  to  fund  an  employee's 
normal  retirement  benefit  are  level 
annual  payments  to  normal  retirement 
age.  Thus,  payments  may  not  be 
scheduled  to  cease  before  norinal 
retirement  age. 

(v)  The  premium  payments  for  an 
employee  who  continues  participation 
after  normal  retirement  age  are  equal  to 
the  amoimt  necessary  to  fund  additional 
benefits  that  accrue  under  the  plan's 
benefit  formula  for  the  plan  year. 

(vi)  Experience  gains,  dividends, 
forfeitures,  and  similar  items  are  used 
solely  to  reduce  future  premiums. 


(vii)  All  benefits  are  funded  through 
contracts  of  the  same  series.  Among 
other  requirements,  contracts  of  the 
same  series  must  have  cash  values 
based  on  the  same  terms  (including 
interest  and  mortality  assumptions],  and 
the  same  conversion  rights.  A  plan  does 
not  fail  to  satisfy  this  requirement, 
however,  if  any  change  in  the  contract 
series  or  insurer  applies  on  the  same 
terms  to  all  employees  in  the  plan.  But 
see  §  1.401(a)(4}-5(a)(e).  Example  12 
(change  in  insurer  considered  a  plan 
amendment  subject  to  9  1.401(a)(4)- 
6(a)). 

(viii)  If  permitted  disparity  is  taken    . 
into  account,  the  normal  retirement 
benefit  stated  under  the  plan's  benefit 
formula  satisfies  the  requirements  of 
S  1.401  (/)-3.  For  this  purpose,  the  0.7S- 
percent  factor  in  the  maximum  excess  or 
offset  allowance  in  {  1.401(y)-3(b)(2)(i) 
or  (b)(3)(i).  respectively,  adjusted  in 
accordance  with  9  l-401(/)-3(d)(9)  and 
(e),  is  reduced  by  multiplying  the  factor 
by  0.80. 

(8)  Use  of  safe  harbors  not  precluded 
by  certain  plain  provisions — (i)  In 
general.  A  plan  does  not  fail  to  satisfy 
the  requirements  of  this  paragraph  (b) 
merely  because  the  plan  contains  one  or 
more  of  the  provisions  described  in  this 
paragraph  (b)(8).  Unless  otherwise 
provided,  the  provision  must  apply 
uniformly  to  all  employees  in  the  plan. 
Paragraph  (f)  of  this  section  provides 
additional  rules  on  plan  provisions  that 
may  be  relevant  in  determining  whether 
a  plan  satisfies  this  paragraph  (b). 

(ii)  Section  401(1)  permitted  disparity. 
The  plan  takes  permitted  disparity  into 
account  in  a  manner  that  satisfies 
section  401(1)  in  form.  Thus,  differences 
in  employees'  benefits  under  the  plan 
attributable  to  uniform  disparities 
permitted  under  §  1.401{l}-3  (including 
differences  in  disparities  that  are 
deemed  uniform  under  9  l-401(l)-3(c)(2)) 
do  not  cause  a  plan  to  fail  to  satisfy  the 
requirements  of  this  paragraph  (b). 

(iii)  Entry  dates.  The  plan  provides 
one  or  more  entry  dates  during  the  plan 
year  as  permitted  by  section  410(a)(4). 

(iv)  Prior  vesting  schedules.  The  plan 
provides  different  vesting  schedules 
solely  to  the  extent  necessary  to  comply 
with  section  411(a)(10)  (relating  to 
changes  in  vesting  schedules). 

(v)  Certain  conditions  on  accruals. 
The  plan  provides  that  an  employee's 
accrual  for  the  plan  year  is  less  than  a 
full  accrual  (including  a  zero  accrual) 
because  of  a  plan  provision  permitted 
by  the  year-of-participation  rules  of 
section  411(b)(4). 

(vi)  Certain  limits  on  accruals.  The 
plan  limits  benefits  otherwise  provided 
under  the  benefit  formula  or  accrual 
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method  to  a  maximum  dollar  amount  or 
to  a  maximum  percentage  of  average 
annual  compensation  or  in  accordance 
with  section  401(a)(5)(D),  or  limits  the 
dollar  amount  of  annual  section  414(s) 
compensation  or  average  annual 
compensation  taken  into  account  in 
determining  benefits.  The  plan  may 
apply  these  limits  solely  to  all  highly 
compensated  employees  in  the  plan.  If 
the  plan  does  so,  rules  similar  to  those 
provided  in  paragraph  (b)(8)(xiii)(D)(2) 
of  this  section  must  be  applied  in  the 
case  of  a  nonhighly  compensated 
employee  who  becomes  a  highly 
compensated  employee  and  thus  subiect 
to  a  limit 

(vii)  Dollar  accrual  per  uniform  unit  of 
service.  The  plan  determines  accruals 
based'on  the  same  dollar  amount  for 
each  uniform  unit  of  service  (not  to 
exceed  1  week)  performed  by  each 
employee  with  the  same  number  of 
years  of  service  under  the  plan  during 
the  plan  year.  The  preceding  sentence 
applies  solely  for  purposes  of  the  unit 
credit  safe  harbor  in  paragraph  (b)(3)  of 
this  section. 

(viii)  Prior  benefits  accrued  under  a 
different  formula— [A]  All  employees  in 
plan.  The  plan  provides  benefits  that 
were  accrued  in  plan  years  beginning 
before  a  fresh-start  date  under  a  benefit 
formula  or  accrual  method  that  differs 
from  the  benefit  formula  and  accrual 
method  used  to  determine  benefit 
accruals  in  plan  years  beginning  after 
the  fresh-start  date.  This  paragraph 
(b)(8)(viii)  applies  solely  to  plans  that 
meet  the  requirements  of  S  1.401(a)(4)- 
13(c)  with  regard  to  benefits  accrued 
after  the  fresh-start  date. 

(B)  Section  401(a)(17)  employees  only. 
The  plan  provides  benefits  that  were 
accrued  before  the  effective  date 
applicable  to  the  plan  under 
S  1.401(a)(17)-l(d)(l)  and  determines  the 
accrued  benefits  of  section  401(a](17) 
employees  under  a  fresh-start  formula 
that  applies  solely  to  such  employees,  as 
permitted  under  §  1.401(a)(17)-l(e)(3)(ii). 

(ix)  Employee  contributions — (A)  Unit 
credit  safe  harbor.  The  plan  is  a 
contributory  DB  plan  that  otherwise 
satisfies  the  requirements  of  the  unit 
credit  safe  harbor  in  paragraph  (b)(3)  of 
this  section.  This  paragraph  (b)(8)(ix)(A) 
applies  only  if  the  plan  satisfies  one  of 
the  methods  in  S  1.401(a)(4)-6(b)(2) 
through  (b)(6)  (the  composition-of- 
workforce  method,  the  minimum  benefit 
method,  the  grandfather  rule  for  plans  in 
existence  on  May  14, 1990,  the 
government  plan  method,  and  the 
cessa  tion-of-employee -contributions 
method,  respectively).  Thus,  for 
example,  if  a  plan  complies  with  the 
minimum  benefit  method  under 
9  1.401(a)(4)-«(b)(3),  the  plan  does  not 


fail  to  satisfy  the  safe  harbor  in 
paragraph  (b)(3)  of  this  section  merely 
because  the  plan  includes  employee 
contributions  that  are  not  allocated  to 
separate  accounts,  or  merely  because 
the  benefits  under  the  plan  are 
nonuniform  solely  as  a  result  of  the 
minimum  benefit  added  to  the  plan  to 
saUsfy  9  1.401(a)(4)-6(b)(3). 

(B)  Other  safe  harbors.  The  plan  is  a 
contributory  DB  plan  that  otherwise 
satisfies  the  requirements  of  one  of  the 
safe  harbors  in  paragraphs  (b)(4) 
through  (b)(7)  of  this  section.  This 
paragraph  (b)(8)(ix)(B)  applies  only  if 
the  plan  satisfies  one  of  the  methods  in 
9  1.401(a](4)-6(b)(4)  through  (b)(6)  (the 
grandfather  rule  for  plans  in  existence 
on  May  14, 1990,  the  government  plan 
method,  and  the  cessa  tion-of-employee- 
contributions  method,  respectively). 

(x)  Modifications  to  average  annual 
compensation — (A)  Certain  years 
disregarded.  In  determining  average 
annual  compensation,  the  plan 
completely  disregards  either  or  both  of 
the  following  types  of  12-month  periods 
in  an  employee's  compensation 
history — 

(1)  The  12-month  period  in  which  the 
employee  terminates  employment,  or 

(2)  All  12-month  periods  in  which  the 
employee  has  less  than  1,000  hours  of 
service  or,  in  the  case  of  a  plan  that 
credits  service  using  the  elapsed  time 
method,  all  12-month  periods  in  which 
the  employee  performs  services  during 
less  than  six  months. 

(B)  Use  of  plan  year  compensation  by 
accumulation  plan.  In  the  case  of  an 
accumulation  plan,  the  plan  substitutes 
plan  year  compensation  for  average 
annual  compensation,  as  required  under 
the  defmition  of  accumulation  plan  in 
9  1.401(a)(4)-12. 

(xi)  Multiple  definitions  of  service — 
(A)  In  general.  The  plan  provides 
different  definitions  of  years  of  service 
for  different  purposes  under  the  plan, 
provided  that  for  each  purpose,  the 
same  definition  of  years  of  service 
applies  to  all  employees  in  the  plan. 
Thus,  for  example,  the  plan  may  define 
years  of  service  for  purposes  of  vesting 
as  all  years  of  service  in  which  the 
employee  has  completed  at  least  1,000 
hours  of  service,  and  for  purposes  of 
benefit  accrual  as  all  years  of 
participation  in  which  the  employee  has 
completed  at  least  2,000  hours  of  service 
(with  a  pro  rata  reduction  for  employees 
with  less  than  2,000  hours  of  service). 

(B)  Hour-of-service  equivalencies.  The 
plan  credits  service  for  a  specific 
purpose  for  some  employees  (e.g^  hourly 
employees)  based  on  hours  of  service  as 
provided  for  in  29  CFR  2530.200b-2,  but 
credits  service  for  the  same  purpose  for 
other  employees  (e.g.,  salaried 


employees)  based  on  one  of  the 
equivalencies  set  forth  in  29  CFR 
2530.200b-3. 

(C)  Recognition  of  prior  employment 
for  eligibility  and  vesting.  The  plan 
credits  service  for  purposes  of  eligibility 
or  vesting  (or  both)  for  service  with  a 
prior  employer.  This  rule  applies  solely 
to  employees  who  become  employees  of 
the  employer  pursuant  to  a  transaction 
between  the  employer  and  the  prior 
employer  that  is  a  stock  or  asset 
acquisition,  a  merger,  or  other  similar 
transaction  involving  a  change  in  the 
employer  of  the  employees  of  a  trade  or 
business. 

(D)  Special  rule  for  benefit  formula 
and  accrual  method.  Notwithstanding 
paragraph  (b)(8)(xi)(A)  of  this  section, 
the  plan  must  use  the  same  definition  of 
years  of  service  for  purposes  of  applying 
the  benefit  formula  and  accrual  method 
under  the  plan,  including  the  years  over 
which  the  benefit  accrues.  Thus,  for 
example,  for  purposes  of  the  safe 
harbors  in  paragraphs  (b)(4),  (b)(5).  and 
(b)(6)  of  this  section,  the  plan  must  use 
the  same  definition  of  years  of  service  to 
determine  both  the  normal  retirement 
benefit  under  the  plan's  benefit  formula 
and  the  fraction  by  which  an  employee's 
fractional  rule  benefit  is  multiplied  to 
derive  the  employee's  accrued  benefit  as 
of  any  plan  year.  A  plan  does  not  fail  to 
satisfy  the  requirement  in  this  paragraph 
(b](8)(xi)(D]  merely  because  the  benefit 
formula  limits  the  years  of  service  used 
to  determine  the  normal  retirement 
benefit  to  a  fixed  number  of  years  of 
service  (e.g.,  25). 

(E)  Imputed  service.  The  plan  credits 
imputed  service  as  permitted  under 

9  1.401(a)(4Hl  (d)(2). 

(xii)  Offsets  for  benefits  accrued 
under  another  defined  benefit  plan — (A) 
In  general.  The  plan  provides  that  an 
employee's  benefits  otherwise 
determined  under  the  plan  are  reduced 
by  reference  to  the  employee's  benefits 
under  another  defined  benefit  plan 
maintained  by  the  same  or  another 
employer  (the  "prior  plan").  For  this 
purpose,  benefits  under  a  defined 
benefit  plan  include  benefits  provided 
under  armuities  distributed  upon  the 
termination  of  a  defined  benefit  plan. 
This  paragraph  {b)(8)(xii)(A]  applies 
only  if  the  requirements  of  paragraphs 
(b){8)(xii)(B)  through  (F)  of  this  section 
are  satisfied. 

(B)  Benefits  frozen  under  prior  plan. 
The  employee  must  cease  to  accrue 
benefits  under  the  prior  plan  before 
commencing  participation  in  the  plan, 
and  the  employee's  benefits  under  the 
prior  plan  must  be  hoten  as  of  the  date 
employee  ceases  accruing  benefits  in  the 
prior  plan. Thus,  for  example,  the 
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employee's  benefits  under  the  prior  plan 
may  not  be  increa^d  due  to  subsequent 
increases  in  the  enlployee's 
compensation.  Nolwithstanding  the 
foregoing,  adjustments  in  the  employee's 
frozen  accrued  benefit  that  would  be 
permitted  under  S  J.401(a)(4H3(c)(5)(i). 
(c)(5)(ii).  (c)(5)(iv).j[c){6)(i),  and  (c)(6){ii) 
(regarding  increases  permitted  under 
section  415(d].  inciieases  for  former 
employees,  increases  in  top-heavy 
minimum  benefits,  subsequent  eligibility 
and  vesting  service,  and  new  optional 
forms  of  benefit,  raspectively)  may  be 
made  under  the  prior  plan. 

(C)  Wrap-arount/  benefit  provided  in 
plan.  The  plan  muSt  provide  that  the 
employee's  vested  accrued  benefit  under 
the  plan  is  equal  to  the  employee's 
vested  accrued  beaefit  otherwise 
determined  under  ihe  plan's  benefit 
formula  and  accrual  method,  as  applied 
to  the  employee's  total  number  of  years 
of  service  under  the  plan  and  the  prior 
plan  (determined  without  double- 
counting  any  year  of  service),  minus  the 
offset.  For  this  purpose,  the  offset  must 
equal  the  actuarial  equivalent  of  the 
vested  portion  of  tne  employee's  frozen 
accrued  benefit  under  the  prior  plan 
(adjusted,  if  appliceble,  in  accordance 
with  S  1.401(a)(4H3{c)(5)(i),  (ii)  and  (iv). 
but  not  i  1.401(a)(4}-13(c)(5)(iii)). 

(D)  Uniform  app  ication  of  offset.  The 
offset  provision  in  the  plan  must  apply 
uniformly  to  all  employees  in  the  plan 
who  have,  or  have  had,  accrued  benefits 
under  the  prior  pla  n.  For  this  purpose, 
the  prior  plan  inch  des  any  other  plan 
that  is  or  has  been  aggregated  with  the 
prior  plan  for  purposes  of  sections 
401(a)(4)  and  410(b).  If  the  prior  plan  is 
or  has  been  aggre^ted  with  a  defined 
contribution  plan,  the  requirement  of 
this  paragraph  (b)m)(xii)(D)  cannot  be 
satisfied,  because  the  offset  provision 
cannot  be  applied  bniformly  to  all 
employees  in  the  fjlan  who  have,  or 
have  had,  accrued  benefits  under  the 
prior  plan. 

(E)  Offset  emplo  yees  not  needed  to 
satisfy  minimum  c  overage.  The  plan 
would  satisfy  section  410(b)  if 

§  1.410(b)-3(a)(2)(iv)  (regarding  benefit 
offset  arrangemen  s)  did  not  apply. 
Thus,  the  plan  mui  t  still  satisfy  section 
410(b)  if  each  emp  oyee  whose  benefits 
are  offset  is  not  tn  ated  as  benefiting 
under  the  plan  until  such  time  as  the 
employee's  accrue  d  benefit  under  the 
plan  (determined  tvithout  regard  to  the 
offset)  is  greater  tBan  the  offset. 
Notwithstanding  the  foregoing. 


S  1.410(bH3)(a)(2 
this  purpose  to  an 
benefits  under  the 
provided  pursuant 


(iv)  is  still  applied  for 
employee  whose 
prior  plan  were 
to  a  collective 


bargaining  agreement  and  were  accrued 


JMI 


in  plan  years  in  which  the  employee  was 

an  excludable  employee  under 

S  1.410(b}-«(d)  (regarding  employees 

covered  by  a  collective  bargaining 

agreement). 

(F)  Prior  plan  maintained  by  another 
employer.  If  the  prior  plan  is  maintained 
by  another  employer,  the  employees 
whose  benefits  are  subject  to  the  offset 
must  have  become  employees  of  the 
employer  maintaining  the  plan  pursuant 
to  a  transaction  between  the  employer 
and  the  other  employer  that  is  a  stock  or 
asset  acquisition,  a  merger,  or  other 
similar  transaction  involving  a  change  in 
the  employer  of  the  employees  of  a  trade 
or  business. 

(xiii)  Multiple  formulas — (A)  In 
general.  The  plan  provides  that  an 
employee's  benefit  under  the  plan  is  the 
greater  of  the  benefits  determined  under 
two  or  more  formulas.  Alternatively,  the 
plan  provides  that  an  employee's  benefit 
under  the  plan  is  the  sum  of  the  benefits 
determined  under  two  or  more  formulas. 
This  paragraph  (b)(8)(xiii)  does  not 
apply  to  a  plan  unless  each  of  the 
formulas  under  the  plan  satisfies  the 
requirements  of  paragraphs 
(b](8)(xiii)(B)  through  (D)  of  this  section. 
See  9  1.401(l)-5(b)(8)(ii)  for  rules 
regarding  the  overall  permitted  disparity 
limitations. 

(B)  Sole  formulas.  The  formulas  are 
the  only  formulas  under  the  plan. 

(C)  Separate  testing.  Each  of  the 
formulas  separately  satisfies  the 
imiformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  also  separately 
satisfies  one  of  the  safe  harbors  in 
paragraphs  (b)(3)  through  (b)(7)  of  this 
section.  For  this  purpose,  the  formulas 
need  not  satisfy  the  same  safe  harbor.  In 
addition,  a  formula  that  is  available 
solely  to  all  nonhighly  compensated 
employees  in  the  plan  is  deemed  to 
satisfy  this  paragraph  (b)(8)(xiii)(C). 

(D)  Availability— \\)  General  rule.  All 
of  the  formulas  are  available  on  the 
same  terms  to  all  employees  in  the  plan. 

(2)  Formulas  for  nonhighly 
compensated  employees.  A  formula 
does  not  fail  to  be  available  on  the  same 
terms  to  all  employees  in  the  plan 
merely  because  the  formula  is  available 
solely  to  all  nonhighly  compensated 
employees  in  the  plan  on  the  same  terms 
as  all  the  other  formulas  in  the  plan.  If 
an  employee  was  previously  subject  to  a 
formula  that  was  available  solely  to  all 
nonhighly  compensated  employees  in 
the  plan  and  the  employee  subsequently 
becomes  a  highly  compensated 
employee,  the  employee's  accrued 
benefit  under  the  plan  in  plan  years 
beginning  after  the  last  plan  year  in 
which  the  employee  was  a  nonhighly 
compensated  employee  must  be 


determined  in  accordance  with  one  of 
the  formulas  in  S  1.401(a)(4)-13  (c)(2) 
through  (c)(4).  For  purposes  of  applying 
the  formulas  in  S  1.401(a){4)-13  (c)(2) 
through  (c)(4),  the  fresh-start  date  is  the 
last  dayof  the  last  plan  year  in  which 
the  employee  was  a  nonhighly 
compensated  employee,  and  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year  in  the  formula  (or 
formulas)  under  the  plan  applicable  to 
the  highly  compensated  employee  in 
plan  years  beginning  after  the  fresh-start 
date. 

(3)  Top-heavy  formulas.  In  the  case  of 
a  plan  that  provides  the  greater  of  the 
benefits  under  two  or  more  formulas, 
one  of  which  is  a  top-heavy  formula,  the 
top-heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  to  all 
employees  in  the  plan  merely  because 
the  formula  is  available  solely  to  all 
non-key  employees  in  the  plan  on  the 
same  terms  as  all  the  other  formulas 
under  the  plan.  Furthermore,  the  top- 
heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  other 
formulas  under  the  plan  merely  because 
the  top-heavy  formula  is  conditioned  on 
the  plan's  being  top-heavy  within  the 
meaning  of  section  416(g).  For  purposes 
of  this  paragraph  (b)(8)(xiii)(D)(3),  a  top- 
heavy  formula  is  a  formula  that  provides 
a  benefit  equal  to  the  minimum  benefit 
described  in  section  416(c)(1)  (taking 
into  account,  if  applicable,  the 
modification  in  section 
416(h)(2)(A)(ii)(I)). 

(E)  Provisions  may  be  applied  more 
than  once.  The  provisions  of  this 
paragraph  (b)(8)(xiii)  may  be  applied 
more  than  once.  For  example,  a  plan 
satisfies  the  requirements  of  paragraph 
(b)  of  this  section  if  an  employee's 
benefit  under  the  plan  is  the  greater  of 
the  benefits  under  two  or  more  formulas 
and  one  or  more  of  those  formulas  is  the 
sum  of  the  benefits  under  two  or  more 
other  formulas,  provided  that  each  of  the 
formulas  under  the  plan  satisfies  the 
requirements  of  paragraph  (b)(8)(xiii)  (B) 
through  (D)  of  this  section. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  regarding  multiple 
formulas  in  this  paragraph  (b)(8)(xiii]. 

Example  1.  Under  Plan  A,  each  employee's 
benefit  equals  the  sum  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  1  percent  of  average  annual 
compensation  per  year  of  service.  The  second 
formula  provides  $10  per  year  of  service.  Plan 
A  is  eligible  to  apply  the  rules  in  this 
paragraph  (b)(8}(xiii). 

Example  Z  Under  Plan  B,  each  employee's 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  $15  per  year  of  service  and 
is  available  to  all  employees  who  complete  at 
least  500  hours  of  service  during  the  plan 
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year.  The  second  formula  provides  U 
percent  of  average  annual  compensation  per 
year  of  service  and  is  available  to  ail 
employees  who  complete  at  least  1,000  hours 
of  service  during  the  plan  year.  Plan  B  does 
not  satisfy  this  paragraph  (b)(8)(xiii)  because 
the  two  formulas  are  not  available  on  the 
same  terms  to  all  employees  in  the  plan. 

Example  3.  Under  Plan  C,  each  employee's 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  $15  per  year  of  service  and 
is  available  to  all  employees  who  complete  at 
least  1.000  hours  of  service  during  the  plan 
year.  The  second  formula  provides  the 
minimum  benefit  described  in  section 
416(cHl)  and  is  available  to  all  non-key 
employees  who  complete  at  least  1,000  hours 
of  service  during  the  plan  year.  Plan  C  does 
not  satisfy  the  general  rule  in  paragraph 
(b)(8)(xiiiJ(DJ(7)  of  this  section  because  the 
two  formulas  are  not  available  on  the  same 
terms  to  all  employees  in  the  plan  (i.e.,  the 
second  formula  is  only  available  to  all  non- 
key  employees  in  the  plan).  Nonetheless, 
because  the  second  formula  is  a  top-heavy 
formula,  the  special  availability  rules  for  top- 
heavy  formulas  in  paragraph  (b)(8)(xiii)(DM^) 
of  this  section  apply.  Thus,  the  second 
formula  does  not  fail  to  be  available  on  the 
same  terms  as  the  Rrst  formula  merely 
because  the  second  formula  is  available 
solely  to  all  non-key  employees  in  the  plan  on 
the  same  terms.  This  is  true  even  if  the  plan 
conditions  the  availability  of  the  second 
formula  on  the  plan's  being  top-heavy  for  the 
plan  year. 

Example  4.  Under  Plan  D,  each  employee's 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  is  available  to  all  employees  in  the 
plan  and  provides  a  benefit  equal  to  2  percent 
of  average  annual  compensation  per  year  of 
service,  minus  the  maximum  offset  allowance 
permitted  under  section  401(1).  The  second 
formula  is  only  available  to  nonhighly 
compensated  employees  in  the  plan  and 
provides  a  benefit  equal  to  2  percent  of 
average  annual  compensation  per  year  of 
service,  minus  2  percent  of  the  primary 
insurance  amount  per  year  of  service.  Under 
paragraph  (b)(8)(xiii)(D)(2)  of  this  section, 
both  formulas  are  treated  as  available  to  all 
employees  in  the  plan  on  the  same  terms. 
Furthermore,  even  though  the  second  formula 
does  not  satisfy  any  of  the  safe  harbors  in 
this  paragraph  (b),  the  formula  is  deemed  to 
satisfy  the  separate  testing  requirement  under 
paragraph  (b)(8)(xiii)(C)  of  this  section, 
because  the  formula  is  available  solely  to  all 
nonhighly  compensated  employees  in  the 
plan. 

Example  5.  Plan  E  provides  a  benefit  of  1 
percent  of  average  annual  compensation  per 
year  of  service  to  all  employees  in  the  plan. 
In  1994.  the  plan  is  amended  to  provide  a 
benefit  of  2  percent  of  average  annual 
compensation  per  year  of  service  after  1993, 
while  retaining  the  1-percent  formula  for  all 
years  of  service  before  1994.  This  new 
formula  provides  a  benefit  equal  to  the  sura 
of  the  benefits  determined  under  two 
formulas:  1  percent  of  average  annual 
compensation  per  year  of  service,  plus  1 
percent  of  average  annual  compensation  per 
year  of  service  after  1993.  Plan  E  is  eligible  to 
apply  the  rules  in  this  paragraph  (b)(8)(xiii). 


Example  &  The  facts  are  the  same  as  in 
Example  5,  except  that  the  plan  amendment 
in  1994  decreases  the  benefit  to  0.5  percent  of 
average  annual  compensation  per  year  of 
service  after  1993,  while  retaining  the  1- 
percent  formula  for  all  years  of  service  before 
1994.  This  new  formula  provides  a  benefit 
equal  to  the  sum  of  the  benefits  determined 
under  two  formulas:  0.S  percent  of  average 
annual  compensation  per  year  of  service,  plus 
0.5  percent  of  average  annual  compensation 
per  year  of  service  before  1994.  Under  these 
facts,  the  second  formula  does  not  separately 
satisfy  any  of  the  safe  harbors  in  this 
paragraph  (b)  because  the  definition  of  years 
of  service  for  purptoses  of  applying  the  benefit 
formula  (years  of  service  before  1994)  differs 
from  the  definition  of  years  of  service  over 
which  the  resulting  benefit  accrues  (all  years 
of  service).  See  paragraphs  (b)(2)(v)  and 
(b)(8](xi)(B)  of  this  section. 

Example  7.  Plan  F  provides  a  benefit  to  all 
employees  of  1  percent  of  average  annual 
compensation  per  year  of  service.  Employee 
P  was  hired  as  the  president  of  the  employer 
in  December  1994  and  was  not  a  highly 
compensated  employee  under  section  414(q) 
during  the  1994  calendar  plan  year.  In  1994. 
Plan  F  is  amended  to  provide  a  benefit  that  is 
the  greater  of  the  benefit  determined  under 
the  pre-existing  formula  in  the  plan  and  a 
new  formula  that  is  available  solely  to  all 
nonhighly  compensated  employees  in  the 
plan.  The  new  formula  does  not  satisfy  any  of 
the  safe  harbors  in  this  paragraph  (b). 
because  the  formula  provides  a  greater 
benefit  for  Employee  P  than  for  other 
nonhighly  compensated  employees  in  the 
plan.  In  1995,  when  Employee  P  Rrst  becomes 
a  highly  compensated  employee,  the  second 
formula  no  longer  applies  to  Employee  P.  It 
would  be  inconsistent  with  the  purpose  of 
preventing  discrimination  in  favor  of  highly 
compensated  employees  for  Plan  F  to  use  the 
special  rule  for  a  formula  that  is  available 
solely  to  all  nonhighly  compensated 
employees  to  satisfy  the  separate  testing 
requirement  of  paragraph  (b)(8)(xiii)(C)  of 
this  section  for  the  1994  calendar  plan  year. 
See  1 1.4ai(a)(4)-l(c)(2). 

(c)  General  test  for  nondiscrimination 
in  amount  of  benefits — (1)  Basic  test.  A 
plan  satisfies  the  requirements  of  this 
section  for  a  plan  year  if  each  rate  group 
luider  the  plan  satisfies  section  410(b). 
For  purposes  of  this  paragraph  (c)(1),  a 
rate  group  exists  under  a  plan  for  each 
highly  compensated  employee  in  the 
plan  and  consists  of  the  highly 
compensated  employee  and  all  other 
employees  (both  highly  and  nonhighly 
compensated)  in  the  plan  who  have  a 
normal  accmal  rate  greater  than  or 
equal  to  the  highly  compensated 
employee's  normal  accrual  rate,  and 
who  also  have  a  most  valuable  accrual 
rate  greater  than  or  equal  to  the  highly 
compensated  employee's  most  valuable 
accrual  rate.  Thus,  an  employee  is  in  the 
rate  group  for  each  highly  compensated 
employee  in  the  plan  who  has  a  normal 
accrual  rate  less  than  or  equal  to  the 
employee's  normal  accrual  rate,  and 


who  also  has  a  most  valuable  accrual 
rate  less  than  or  equal  to  the  employee's 
most  valuable  accrual  rate. 

(2)  Alternative  test — (1)  In  general.  In 
the  case  of  a  plan  that  determines  the 
QJSA  at  each  age  as  a  uniform 
percentage  of  each  employee's  normal 
retirement  benefit,  the  plan  satisfies  the 
requirements  of  this  section  if  each  rale 
group  luider  the  plan  satisfies  section 
410(b).  For  purposes  of  this  paragraph 
(c)(2],  a  rate  group  exists  under  a  plan 
for  each  highly  compensated  employee 
in  the  plan  and  consists  of  the  highly 
compensated  employee  and  all  other 
employees  (both  highly  and  nonhighly 
compensated)  in  the  plan  who  have  a 
most  valuable  accrual  rate  greater  than 
or  equal  to  the  highly  compensated 
employee's  most  valuable  accrual  rate. 
Thus,  an  employee  is  In  the  rate  group 
for  each  highly  compensated  employee 
in  the  plan  who  has  a  more  valuable 
accrual  rate  less  than  or  equal  to  the 
employee's  most  valuable  accrual  rate. 

(ii)  Plan  requirements.  A  plan 
determines  the  QJSA  at  each  age  as  a 
imiform  percentage  of  each  employee's 
normal  retirement  benefit  only  if  the 
plan  satisfies  each  of  the  following 
requirements — 

(A)  The  plan  does  not  provide  a 
QSUPP; 

(B)  The  plan  does  not  adjust  most 
valuable  accrual  rates  to  reflect  the 
value  of  certain  disability  benefits  under 
paragraph  (d)(6)(vi)  of  this  section; 

(C)  The  same  uniform  normal 
retirement  age  applies  to  all  employees 
in  the  plan;  and 

(D)  The  QJSA  at  each  age  under  the 
plan  is  determined  by  multiplying  an 
employee's  accrued  benefit  by  a  factor 
for  that  age  that  is  the  same  for  all 
employees  in  the  plan. 

(iii)  Certain  QJSA  adjustments 
permitted— {h)  In  general.  A  plan  does 
not  fail  to  meet  the  requirement  in 
paragraph  (c)(2)(ii)(D)  of  this  section 
merely  because  the  plan  makes  one  or 
more  of  the  adjustments  described  in 
this  paragraph  (c)(2)(iii)  in  the  factor 
used  to  determine  the  QJSA  at  each  age 
under  the  plan.  In  each  case,  the 
adjustment  must  apply  on  the  same 
terms  to  all  employees  in  the  plan. 

(B)  Adjustment  for  marital  status  or 
age  of  spouse.  The  plan  adjusts  the 
factor  for  determining  the  QJSA  at  each 
age  under  the  plan  to  take  into  account 
the  marital  status  of  the  employee  or  the 
age  of  the  employee's  spouse. 

(C)  Adjustment  for  termination  of 
employment  before  earliest  retirement 
age.  The  factor  used  to  determine  the 
QJSA  at  each  age  before  normal 
retirement  age  under  the  plan  is  lower 
for  employees  who  terminate 
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employment  befon  the  earliest 
retirement  age  for '  vhich  they  are 
eligible  to  commence  benefits  under  the 
plan  than  for  employees  who  terminate 
employment  at  or  ifter  the  earliest 
retirement  age  for '  vhich  they  are 
eligible  to  commence  benefits  under  the 
plan. 

(iv)  Minimum  se  "vice  condition  on 
early  retirement  bi  nefits.  A  plan  also 
does  not  fail  to  me  !t  the  requirement  in 
paragraph  (c](2)(ii)  D)  of  this  section 
merely  because  the  plan  provides  that 
early  retirement  bdnefits  (and  thus  the 
QJSA  at  any  age  bifore  normal 
retirement  age)  ara  available  only  to 
employees  who  terminate  employment 
after  completing  a  minimum  number  of 
years  of  service.     I 

(3)  Satisfaction  of  section  410(b)  by  a 
rate  group— {i)  In  general.  For  purposes 
of  determining  whether  a  rate  group 
satisfies  section  4ip(b),  the  rate  group  is 
treated  as  if  it  wen  i  a  separate  plan  that 
benefits  only  the  ei  nployees  included  in 
the  rate  group.  Except  as  provided  in 
paragraphs  (c](3](i|)  through  (v)  of  this 
section,  the  rules  that  apply  in 
determining  whether  a  rate  group 
satisBes  section  4lb(b)  are  the  same  as 
apply  in  determining  whether  a  plan 
satisfies  section  4lb(b).  Thus,  for 
example,  if  the  rata  group  does  not 
satis^  the  ratio  percentage  test  of 
S  1.410(b}-2(b)(2).  tre  rate  group  must 
satisfy  the  average] benefit  test  of 
S  1.410(b}-2{b)(3)  (iiciuding  the 
nondiscriminatory  classification  test  of 
§  1.410(b)-4  and  the  average  benefit 
percentage  test  of  1 1.410(b}-5). 

(ii)  Permissive  a^  gregation  not 
available.  The  pen  lissive  aggregation 
rules  of  S  1.410(b)-  ^(d)  are  not  available 
to  a  rate  group  in  determining  whether  it 
satisfies  section  410(b). 

(iii)  Deemed  satik faction  of 
reasonable  classift  uation  requirement. 
In  determining  wh(  ther  a  rate  group 
satisfies  the  nondiscriminatory 
classification  test  of  J1.410(b}-4,  the 
rate  group  is  deemtd  to  satisfy  the 
reasonable  classifi  :ation  requirement  of 
§  1.410(b)-4(b). 

(iv)  Facts-and-ci  vumstances 
requirements  repla  ced.  In  determining 
whether  a  rate  group  satisfies  the 
nondiscriminatory  classification  test  of 
9  1.410(b)-4,  the  fa  :ts-and- 
circumstances  reqi  irements  of 
§  1.410(b)-4(c)(3)  db  not  apply.  Instead, 
the  rate  group  is  deemed  to  satisfy  the 
facts-and-circumst  inces  requirements  of 
S  1.410(b)-4(c)(3).  tut  only  if  the  ratio 
percentage  of  the  r  ate  group  is  greater 
than  or  equal  to  thi  i  lesser  of — 

(A)  The  ratio  pei  centage  of  the  plan, 
or 


JMI 


(B)  The  midpoint  between  the  safe 
and  the  unsafe  harbor  percentages 
applicable  to  the  plan. 

(v)  Application  of  average  benefit 
percentage  test.  A  rate  group  satisfies 
the  average  benefit  percentage  test  of 
§  1.410(b)-5  if  the  plan  of  which  it  is  a 
part  satisHes  S  1.410(b)-5  (applied 
without  regard  to  S  1.410(b)-5(f)).  In  the 
case  of  a  plan  that  rehes  on  §  1.410(b)- 
5(f)  to  satisfy  the  average  benefit 
percentage  test,  each  rate  group  under 
the  plan  satisfies  the  average  benefit 
percentage  test  (if  applicable)  only  if  the 
rate  group  separately  satisfies 
S  1.410(b)-5(0). 

(4)  Examples — (i)  In  general. 
Paragraphs  (c)(4)  (ii)  and  (iii)  of  this 
section  provide  examples  that  illustrate 
this  paragraph  (c). 

(ii)  Example  illustrating  basic  test. 
The  following  example  illustrates  the 
basic  test  in  paragraph  (c)(1)  of  this 
section. 

Example,  (a)  Employer  X  has  110 
nonexcludable  employees.  Nl  through  NlOO, 
who  arc  nonhighly  compensated  employees, 
and  Hi  through  HlO.  who  are  highly 
compensated  employees.  Employer  X 
maintains  Plan  Y.  a  deHned  benefit  plan  that 
t>enefit8  all  of  these  nonexcludable 
employees.  Assume  that  Plan  Y  is  not  eligible 
to  use  the  alternative  test  in  paragraph  (c)(2] 
of  this  section.  The  normal  and  most  valuable 
accrual  rates  (determined  as  a  percentage  of 
testing  compensation]  for  the  employees  in 
Plan  Y  for  the  1994  plan  year  are  listed  in  the 
following  table. 


Employee 


Nl  through  N10 

N11  ttyoughNSO.. 
N51  through  N75.. 
N76  through  N1 00 

HI  through  H5 

H6  through  H10 


Most 
valuable 
accnial 

rate 


1.4 
3.0 

^65 
2.8 
2.0 

2.65 


(b)  There  are  10  rate  groups  in  Plan  Y 
because  there  are  10  highly  compensated 
employees  in  Plan  Y. 

(c)  Rate  group  1  consists  of  Hi  and  all 
those  employees  who  have  a  normal  accrual 
rate  greater  than  or  equal  to  Hi's  normal 
accnial  rate  (1.5  percent)  and  who  also  have 
a  most  valuable  accrual  rate  greater  than  or 
equal  to  Hi's  most  valuable  accrual  rate  (2.0 
percent).  Thus,  rate  group  1  consists  of  Hi 
through  HlO  and  Nil  through  NlOO. 

(d)  Rate  group  1  satisfies  the  ratio 
percentage  test  of  S  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  90 
percent  i.e..  90  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  100  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  Because  HI  through  H5  have  the  same 
normal  accrual  rates  and  the  same  most 


valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
because  rate  group  1  satisfies  section  410(b). 
rate  groups  2  through  5  also  satisfy  section 
410(b). 

(f)  Rate  group  0  consists  of  He  and  all  those 
employees  who  have  a  normal  accrual  rate 
greater  than  or  equal  to  He's  normal  accrual 
rate  (2.0  percent]  and  who  also  have  a  most 
valuable  accrual  rate  greater  than  or  equal  to 
He's  most  valuable  accrual  rate  (2.65 
percent).  Thus,  rate  group  6  consists  of  H6 
through  HlO  and  N51  through  NlOO.  (Even 
though  Nil  through  N50  have  a  most  valuable 
accrual  rate  (3.0  percent]  greater  than  He's 
most  valuable  accrual  rate  (2.65  percent), 
they  are  not  included  in  this  rate  group 
because  their  normal  accrual  rate  (1.5 
percent)  is  less  than  He's  normal  accrual  rate 
(2.0  percent).) 

(g)  Rate  group  6  satisfies  the  ratio 
percentage  test  of  1 1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  100 
percent,  i.e.,  50  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group]  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(h)  Because  HO  through  HlO  have  the  same 
normal  accrual  rates  and  the  same  most 
valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
because  rate  group  6  satisfies  section  410(b), 
rate  groups  7  through  10  also  satisfy  section 
410(b]. 

(i]  Plan  Y  satisfies  the  requirements  of 
paragraph  (c](l]  of  this  section  because  each 
rate  group  under  the  plan  satisfies  section 
410(b). 

(iii)  Examples  illustrating  alternative 
test.  The  following  examples  illustrate 
the  alternative  test  in  paragraph  (c)(2)  of 
this  section.  In  each  example,  unless 
otherwise  provided,  it  is  assumed  that 
the  plan  satisfies  paragraphs  (c)(2)(ii) 
(A)  through  (C)  of  this  section. 

Example  J.  Plan  A  provides  salaried 
employees  with  a  benefit  equal  to  1  percent 
of  average  compensation  times  each  year  of 
service  less  1  percent  of  the  projected 
primary  insurance  amount  times  each  year  of 
service.  Plan  A  provides  hourly  employees 
with  a  monthly  annuity  of  $25  times  each 
year  of  service.  Normal  retirement  age  under 
the  plan  is  age  65.  Plan  A  also  provides  that 
employees  who  retire  after  age  55  but  before 
normal  retirement  age  and  who  have  at  least 
10  years  of  service  will  receive  an  immediate 
QJSA  that  is  reduced  by  4  percent  per  year 
for  each  year  prior  to  normal  retirement  age. 
In  addition,  employees  who  terminate  with  10 
years  of  service  but  before  age  55  will  receive 
a  QJSA  that  is  the  actuarial  equivalent  under 
the  terms  of  the  plan  of  the  normal  retirement 
benefit. 

Under  paragraphs  (c)(2)(iii](C)  and 
(c](2](iv]  of  this  section.  Plan  A  does  not  fail 
to  determine  the  QJSA  at  each  age  under  the 
plan  as  a  uniform  percentage  of  each 
employee's  normal  retirement  benefit  merely 
because  of  these  early  retirement  provisions. 

Example  Z  The  facts  are  the  same  as  in 
Example  1.  except  that  the  plan  also  provides 
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that  an  employee  may  retire  at  any  age  after 
completing  30  yeart  of  aervice  and  receive  an 
unreduced  beneHt.  For  purposes  of  paragraph 
(c)(2)  of  this  section.  Plan  B  does  not 
determine  the  QJSA  at  each  age  under  the 
plan  as  a  uniform  percentage  of  each 
employee's  normal  retirement  benefit 
because  the  plan's  factors  for  determining  the 
QJSA  at  each  age  for  employees  who 
terminate  employment  after  attaining  the 
earliest  retirement  age  under  the  plan  vary 
depending  on  the  employee's  service. 

Example  3.  Plan  B  provides  a  benefit  equal 
to  1  percent  of  average  compensation  times 
each  year  of  service,  less  1  percent  of  the 
projected  primaiy  insurance  amount  times 
each  year  of  service.  In  determining  an 
employee's  early  retirement  benefit,  one  early 
retirement  factor  is  applied  to  the  gross 
benefit  under  the  formula,  and  a  different 
early  retirement  factor  is  applied  to  the  offset 
under  the  formula.  For  purposes  of  paragraph 
(c)(2)  of  this  section.  Plan  C  does  not 
determine  the  QISA  at  each  age  under  the 
plan  as  a  uniform  percentage  of  each 
employee's  normal  retirement  benefit 
because  the  plan's  factors  for  determining  the 
0)SA  at  each  age  vary  among  employees 
depending  on  the  relative  sizes  of  their  gross 
benefit  and  the  offset  applied  to  it. 

Example  4.  (a)  Employer  X  has  only  6 
nonexcludable  employees,  all  of  whom 
benefit  under  Plan  C.  The  nonhighly 
compensated  employees  in  the  plan  are  Nl 
through  N4,  and  the  highly  compensated 
employees  in  the  plan  are  HI  and  H2. 
Assume  that  Plan  C  is  eligible  to  use  the 
alternative  test  of  paragraph  (c)(2)  of  this 
section.  For  the  1994  plan  year,  Nl  through  N4 
and  Hi  have  a  most  valuable  accrual  rate  of 
1.75  percent  of  testing  compensation.  For  the 
same  plan  year,  H2  has  a  most  valuable 
accrual  rate  of  2.5  percent  of  testing 
compensation. 

(b)  There  are  two  rate  groups  under  Plan  C 
Rate  group  1  consists  of  Hi  and  all  those 
employees  in  the  plan  who  have  a  most 
valuable  accrual  rate  greater  than  or  equal  to 
Hi's  most  valuable  accrual  rate  (1.75 
percent).  Thus,  rate  group  1  consists  of  Hi, 
H2,  and  Nl  through  N4.  Rate  group  2  consists 
only  of  H2  because  no  other  employee  in  the 
plan  has  a  most  valuable  accrual  rate  greater 
than  or  equal  to  H2's  most  valuable  accrual 
rate. 

(c)  Rate  group  2  does  not  satisfy  the  ratio 
percentage  test  of  S  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  0 
percent,  i.e.,  0  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(d)  Rate  group  2  also  does  not  satisfy  the 
nondiscriminatory  classification  test  of 

{  1.410(b)-4  because  the  ratio  percentage  of 
the  rate  group  (0  percent]  is  less  than  the 
unsafe  harbor  percentage  applicable  to  the 
plan  under  §  1.410(b)-4{c)(4)  (35.5  percent). 

(e)  Rate  group  2  therefore  does  not  satisfy 
section  410(b)  and.  as  a  result.  Plan  C  does 
not  satisfy  the  requirements  of  paragraph 
(c)(2)  of  this  section.  This  is  true  even  though 
rate  group  1  satisfies  the  ratio  percentage  test 
of  i  1.410(b)-2(b)(2). 


Example  5.  (a)  The  facts  are  the  same  as  in 
Example  4,  except  that  N4  has  a  most 
valuable  accrual  rate  of  2.5  percent. 

(b)  There  are  2  rate  groups  in  Plan  C.  Rate 
group  1  consists  of  HI  and  all  those 
employees  who  have  a  most  valuable  accrual 
rate  greater  than  or  equal  to  Hi's  most 
valuable  accrual  rate  (1-75  percent).  Thus, 
rate  group  1  consists  of  Hi,  H2,  and  Nl 
through  N4.  Rate  group  2  consists  of  H2  and 
ell  those  employees  who  have  a  most 
valuable  accrual  rate  greater  than  or  equal  to 
H2's  most  valuable  accrual  rate  (2.5  percent). 
Thus,  rate  group  2  consists  of  H2  and  N4. 

(c)  Rate  group  1  satisfies  the  ratio 
percentage  test  of  {  1.4lO(bJ-2(b)(2)  because 
the  ratio  percentage  of  the  rale  group  is  100 
percent,  i.e.,  100  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  100  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(d)  Rate  group  2  does  not  satisfy  the  ratio 
percentage  test  of  S  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  50 
percent,  i.e.,  25  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  However,  rate  group  2  does  satisfy  the 
nondiscriminatory  classification  test  of 

S  1.410(b}-4  because  the  rate  group  is  deemed 
to  satisfy  the  reasonable  classification 
requirement  of  \  1.410(b)-4(b)  and  the  ratio 
percentage  of  the  rate  group  (SO  percent)  is 
greater  than  the  safe  harbor  percentage 
applicable  to  the  plan  under  {  1.410(b)-4(c)(4) 
(45.5  percent). 

(f)  if  rate  group  2  satisfies  the  average 
benefit  percentage  test  of  1 1.410(b)-5,  then 
rate  group  2  satisfies  section  410(b).  In  that 
case.  Plan  C  satisfies  the  requirements  of 
paragraph  (c)(2)  of  this  section  because  each 
rate  group  under  the  plan  satisfies  section 
410(b).  See  paragraph  (c)(3)(v)  of  this  section 
for  rules  governing  the  application  of  the 
average  benefit  percentage  test  to  a  rate 
group. 

Example  S.  Plan  D  provides  a  normal 
retirement  benefit  of  2  percent  of  average 
annual  compensation  per  year  of  service  to 
^11  highly  compensated  employees  in  the 
plan,  and  a  normal  retirement  benefit  of  1.5 
percent  of  average  annual  compensation  per 
year  of  service  to  all  nonhighly  compensated 
employees  in  the  plan.  Plan  D  also  provides 
for  an  unreduced  early  retirement  benefit  to 
all  employees  who  retire  after  25  years  of 
service.  None  of  the  highly  compensated 
employees  in  the  plan  are  projected  to  be 
eligible  for  the  unreduced  early  retirement 
benefit  before  age  62.  A  substantial  portion  of 
the  nonhighly  compensated  employees  in  the 
plan  are  projected  to  be  eligible  for  the 
unreduced  early  retirement  benefit  before  age 
60.  Under  these  facts,  it  would  be 
inconsistent  with  the  purpose  of  preventing 
discrimination  in  favor  of  highly 
compensated  employees  to  apply  the 
alternative  in  paragraph  (c)(2)  of  this  section 
to  Plan  D.  See  1 1.401(a)(4)-l(c)(2). 

(d)  Determination  of  accrual  rates — 
(1)  Introduction — (i)  Overview  of  rules. 


This  paragraph  (d)  provides  the  rules  for 
determining  the  normal  and  most 
valuable  accrual  rates  for  the  employees 
in  a  plan  for  a  plan  year.  Paragraphs 
(d)(2)  through  (d)(4)  of  this  section  set 
forth  the  three  basic  methods  for 
determining  accrual  rates — the  annual 
method,  the  accrued-to-date  method, 
and  the  projected  method,  respectively. 
Paragraph  (d)(5)  of  this  section  sets  forth 
rules  of  general  application  that  must  be 
followed  in  determining  accrual  rates 
under  any  method  in  this  paragraph  (d). 
Paragraph  (d)(6)  of  this  section  provides 
certain  optional  rules  that  may  be 
applied  in  determining  accrual  rates 
under  this  paragraph  (d).  Additional 
rules  that  may  affect  the  determination 
of  accrual  rates  under  this  paragraph  (d) 
are  set  forth  in  paragraph  (f)  of  this 
section, 

(ii)  Cenemi  description  of  accrual 
rates — (A)  Normal  accrual  rate.  The 
normal  accrual  rate  for  an  employee  for 
a  plan  year  generally  can  be  described 
as  the  yearly  rate  at  which  the 
employee's  normal  retirement  benefit 
under  the  plan  accrues.  This  rate  is 
determined  for  the  plan  year  under  one 
of  the  methods  in  this  paragraph  (d) 
after  normalizing  the  employee's  normal 
retirement  benefit  to  the  employee's 
testing  age. 

(B)  Most  valuable  accrual  rate.  The 
most  valuable  accrual  rate  for  an 
employee  for  a  plan  year  generally  can 
be  described  as  the  yearly  rate  at  which 
the  employee's  most  valuable  optional 
form  of  benefit  under  the  plan  accrues. 
This  rate  is  determined  for  the  plan  year 
under  one  of  the  methods  in  this 
paragraph  (d)  after  normalizing  the 
QJSA  at  each  age  under  the  plan  to  the 
employee's  testing  age  and  then 
comparing  the  normalized  QJSA  for 
each  of  these  ages  to  determine  which  is 
the  most  valuable.  The  most  valuable 
accrual  rate  is  determined  by  reference 
to  the  QJSA  because  the  QJSA  must  be 
at  least  as  valuable  as  any  other 
optional  form  of  benefit  commencing  at 
(or  deferred  from)  each  age  under  the 
plan.  See  S  1.401(a)-20,  QftA-ie.  If  the 
plan  provides  a  QSUPP,  the  most 
valuable  accrual  rate  also  takes  into 
account  the  QSUPP  payable  in 
conjunction  with  the  QJSA  at  each  age 
under  the  plan,  because  the  value  of  the 
QSUPP  is  not  reflected  in  the  QJSA 
itself,  and  because  the  QSUPP  payable 
in  conjunction  with  the  QJSA  must  be  at 
least  as  valuable  as  any  other  QSUPP 
commencing  at  that  age.  See  paragraph 
(5)  of  the  definition  of  QSUPP  in 
S  1.401(a)(4)-12.  Thus,  the  most  valuable 
accrual  rate  is  designed  to  reflect  the 
value  of  all  benefits  accrued  or  treated 
as  accrued  under  section  411(d)(6)  that 
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are  payable  in  any  form  and  at  any  time 
under  the  plan,  inqluding  early 
retirement  benefit*,  retirement-type 
subsidies,  early  retirement  window 
benefits,  and  QSUPPs. 

(iii)  Genera]  description  of  annual, 
accmed-to-date,  apd  projected  methods. 
Under  the  annual  iiethod.  the  yearly 
rate  at  which  ben^ts  accrue  is 
determined  by  reftrence  to  the  amount 
of  benefits  the  employee  has  accrued 
during  the  current  plan  year.  Under  the 
accmed-to-date  m^od,  this 
determination  generally  is  made  by 
reference  to  the  average  amount  of 
benefits  the  employee  has  accrued  each 
year  over  all  years  of  service  under  the 
plan,  up  to  and  inauding  the  current 
plan  year.  Under  tiie  projected  method, 
this  determination  generally  is  made  by 
reference  to  the  average  amount  of 
benefits  the  employee  will  have  accrued 
each  year  over  thel  employee's  entire 
projected  years  of  Iservice  under  the 
plan,  up  to  and  induding  the  plan  year 
in  which  payment  of  each  QJSA  under 
the  plan  could  con^mence  to  the 
employee.  Paragrabhs  (d)(6)  (vii)  and 
(viii)  of  this  sectioa  provide  optional 
rules  under  which  the  accrued-to-date 
and  projected  metltods  may  be  applied 
solely  with  respect  to  benefits  accrued 
and  years  of  servise  in  plan  year 
beginning  after  a  fresh-start  date 
selected  by  the  employer. 

(2)  Annual  method— [i]  Normal 
accrual  rate.  Unda  the  annual  method, 
the  normal  accrual  rate  for  an  employee 
in  the  plan  for  a  plan  year  is  the 
percentage  amoun^  determined  under 
the  following  8tep$ — 

(A)  Determine  the  employee's  accrued 
beneflt  as  if  the  eniployee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  plan  year. 

(B)  Determine  thje  employee's  accrued 
benefit  as  if  the  eniployee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  prior  plan  year. 

(C)  Normahze  the  accrued  benefit 
determined  in  paragraph  (d)(2)(i)(A)  of 
this  section. 


55.-.. 
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57  _. 
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60 

61 .... 
62™. 


63 


(D)  Normalize  the  accrued  benefit 
determined  in  paragraph  (d)(2)(i)(B)  of 
this  section. 

(E)  Subtract  the  normalized  accrued 
benefit  determined  In  paragraph 
(dK2Ki)(I>)  of  this  section  from  the 
normalized  accrued  benefit  determined 
in  paragraph  (d)(2)(i)(C]  of  this  section. 

(F)  Divide  the  difference  determined 
in  paragraph  (d)(2](iKE)  of  this  section 
by  the  employee's  testing  compensation. 
This  rate  is  the  employee's  normal 
accrual  rate  under  the  plan  for  the  plan 
year. 

(ii)  Most  valuable  accrual  rate.  Under 
the  annual  method,  the  most  valuable 
accrual  rate  for  an  employee  in  the  plan 
for  a  plan  year  is  the  percentage  amount 
determined  under  the  following  steps — 

(A)  Determine  the  QJSA,  and  the 
QSUPP  (if  any)  payable  in  conjunction 
with  the  QISA.  at  each  age  payment  of 
these  benefits  to  the  employee  could 
commence  under  the  plan.  For  this 
purpose,  each  QJSA  and  each  QSUPP  is 
determined  as  if  the  eniployee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  plan  year. 

(B)  Determine  the  QJSA,  and  the 
QSUPP  (if  any)  payable  in  conjunction 
with  the  QJSA.  at  each  age  payment  of 
these  benefits  to  the  employee  could 
commence  under  the  plan.  For  this 
purpose,  each  QJSA  and  each  QSUPP  is 
determined  as  if  the  employee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  prior  plan  year. 

(C)  Normalize  each  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d)(2)(ii)(A)  of  this  section. 

(D)  Normalize  each  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d](2)(ii](B]  of  this  section. 

(E)  Subtract  the  normalized  QJSA 
determined  for  each  age  in  paragraph 
(d){2)(ii)(D)  of  this  section  from  the 
normalized  QJSA  determined  for  the 
same  age  in  paragraph  (d)(2)(ii}(C)  of 
this  section. 

(F)  Subtract  the  normalized  QSUPP 
determined  for  each  age  in  paragraph 
(d](2)(ii)P)  of  this  section  from  the 
normalized  QSUPP  determined  for  the 


same  age  in  paragraph  (dH2)(ii)(C)  of 
this  section. 

(G)  Add  the  increase  in  the 
normalized  QJSA  determined  for  each 
age  hi  paragraph  (d](2)(ii)(E)  of  this 
section  to  the  increase  in  the  normalized 
QSUPP  determined  for  the  same  age  in 
paragraph  (d)(2)(ii)(F)  of  this  section. 

(H)  Divide  the  amo\mt  determined  for 
each  age  in  paragraph  (d)(2)(ii)(G)  of 
this  section  by  the  employee's  testing 
cqmpensation. 

(I)  Select  the  largest  rale  determined 
in  paragraph  (d){2)(ii)(H)  of  this  section. 
This  rate  is  the  employee's  most 
valuable  accnial  rate  under  the  plan  for 
the  plan  year. 

(iii)  Example.  The  following  example 
illustrates  the  annual  method  in  this 
paragraph  (d)(2). 

Example.  The  following  table  illustrates  the 
determination  of  the  most  valuable  accnial 
rate  for  Employee  M  in  Plan  A  for  the  1994 
plan  year  under  the  annual  method. 
Employee  M  has  a  testing  age  under  Plan  A 
of  65  and  testing  compensation  for  the  1994 
plan  year  of  $50,000.  Plan  A  does  not  provide 
a  QSUPP.  Step  A  lists  the  QJSA  payable  to 
Employee  M  at  each  age  under  the  plan, 
determined  under  paragraph  (d)(5](iii]  of  this 
section  as  if  Employee  NTs  benefits  under  the 
plan  had  been  frozen  as  of  the  last  day  of  the 
1994  plan  year.  Assume  that  as  determined 
under  paragraph  (d)(S)(iii)  of  this  section. 
Employee  M  is  fu-st  eligible  for  a  QJSA  at  age 
55.  Step  B  lisU  the  QJSA  payable  to 
Employee  M  at  each  age  under  the  plan, 
determined  under  paragraph  (d)(5)(iii]  of  this 
section  as  if  Employee  NTs  benefits  under  the 
plan  had  been  frozen  as  of  the  last  day  of  the 
1993  plan  year.  Steps  C  and  D  list  the 
normalized  value  (as  determined  under 
paragraph  (d](S)tiv)  of  this  section)  of  each 
QJSA  In  Steps  A  and  B,  respectively.  For  this 
purpose,  an  B-percent  Interest  rate  and  the 
UP-84  mortality  table  have  been  applied  to 
normalize  each  QJSA.  Step  E  lists  the 
difference  between  steps  C  and  D  at  each 
age.  (The  table  skips  steps  P  and  G  because 
Plan  A  does  not  provide  a  QSUPP.)  Step  H 
lists  the  result  of  dividing  the  difference 
determined  in  step  E  by  Employee  Ws 
$50,000  testing  compensation.  Employee  NfTs 
most  valuable  accrual  rate  under  Plan  A  for 
the  1994  plan  year  is  105  percent,  the  largest 
rate  listed  in  step  H. 
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(3)  Accrued-to-date  method — (i) 
Normal  accrual  rate.  Under  the  accrued- 
to-date  method,  the  normal  accrual  rate 
for  an  employee  in  the  plan  for  a  plan 
year  is  the  percentage  amount 
determined  under  the  following  steps — 

(A)  Determine  the  employee's  accrued 
benefit  as  if  the  employee's  beneHts 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  plan  year. 

(B)  Normalize  the  accrued  benefit 
determined  in  paragraph  (d)(3)(i)(A)  of 
this  section. 

(C)  Divide  the  normalized  accrued 
benefit  determined  in  paragraph 
(d)(3)(i](B]  of  this  section  by  the 
employee's  testing  service. 

(D)  Divide  the  amount  determined  in 
paragraph  (d](3)(i](C]  of  this  section  by 
the  employee's  testing  compensation. 
This  rate  is  the  employee's  normal 
accrual  rate  under  the  plan  for  the  plan 
year. 

(ii)  Most  valuable  accrual  rate.  Under 
the  accrued-to-date  method,  the  most 
valuable  accrual  rate  for  an  employee  in 
the  plan  for  a  plan  year  is  the 
percentage  amount  determined  under 
the  following  steps — 

(A)  Determine  the  QJSA,  and  the 
QSUPP  (if  any]  payable  in  conjunction 
with  the  QJSA,  at  each  age  payment  of 
these  benefits  to  the  employee  could 
commence  under  the  plan.  For  this 
purpose,  each  QJSA  and  each  QSUPP  is 
determined  as  if  the  employee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  plan  year. 

(B)  Normalize  each  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d)(3](ii](A)  of  this  section. 

(C)  Add  the  normalized  QJSA 
determined  for  each  age  under 


paragraph  (d](3](ii)(B]  of  this  section  to 
the  normalized  QSUPP  determined  for 
the  same  age  under  paragraph 
(d)(3)(ii](B)  of  this  section. 

(D)  Divide  the  amount  determined  for 
each  age  in  paragraph  (d](3)(ii][C)  of  this 
section  by  the  employee's  testing 
service. 

(E)  Divide  the  amount  determined  for 
each  age  in  paragraph  (d)(3)(ii)(D]  of  this 
section  by  the  employee's  testing 
compensation. 

(F)  Select  the  largest  rate  determined 
in  paragraph  (d](3)(ii)(E)  of  this  section. 
This  rate  is  the  employee's  most 
valuable  accrual  rate  under  the  plan  for 
the  plan  year. 

(iii)  Section  40l(a)(17)  employees.  The 
normal  and  most  valuable  accrual  rates 
under  the  accrued-to-date  method  of  all 
section  401(a)(17)  employees  in  the  plan 
may  be  determined  under  the  fresh-start 
alternative  for  the  accrued-to-date 
method  in  paragraph  (d)(6](vii]  of  this 
section.  The  preceding  sentence  applies 
only  if  the  plan  determines  the  accrued 
benefits  of  section  401(a)(17)  employees 
under  a  fresh  start  formula  that  applies 
solely  to  such  employees,  as  permitted 
under  { 1.401(a)(17)-l(e)(3)(ii). 

(iv)  Examples.  The  follov^ng 
examples  illustrate  the  accrued-to-date 
method  in  this  paragraph  (d)(3). 

Example  1.  The  following  table  illustrates 
the  determination  of  the  most  valuable 
accrual  rate  for  Employee  M  in  Plan  A  for  the 
1994  plan  year  under  the  accrued-to-date 
method.  Employee  M  has  a  testing  age  under 
Plan  A  of  65,  testing  compensation  for  the 
1994  plan  year  of  S50.000.  and  10  years  of 
testing  service  under  Plan  A.  Plan  A  does  not 
provide  a  QSUPP.  Step  A  lists  the  QJSA 
payable  to  Employee  M  at  each  age  under  the 
plan,  determined  under  paragraph  (d)(5)(iii] 


of  this  section  as  if  Employee  M's  l>enerits 
under  the  plan  had  t>een  frozen  as  of  the  last 
day  of  the  1994  plan  year.  Assume  that  as 
determined  under  paragraph  (d](5)(iii)  of  this 
section.  Employee  M  is  first  eligible  for  a 
QjSA  at  age  55.  Step  B  lists  the  normalized 
value  (as  determined  under  paragraph 
(d)(5)(iv)  of  this  section)  of  each  Q|SA  in  step 
A.  For  this  purpose,  an  8-percent  interest  rate 
and  the  UP-B4  mortality  table  have  been 
applied  to  normalize  each  QjSA.  (The  table 
skips  step  C  because  Plan  A  does  not  provide 
a  QSUPP.)  Step  D  divides  the  normalized 
QJSA  in  step  B  by  Employee  M's  10  years  of 
testing  service.  Step  E  divides  the  quotient 
determined  in  step  D  by  Employee  Ms  testing 
compensation  of  S50.000.  Employee  Ms  most 
valuable  accrual  rate  under  Plan  A  for  the 
1994  plan  year  is  2.40  percent,  the  largest  rate 
listed  in  step  E. 
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Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  plan  also  provides 
a  QSUPP  payable  for  each  year  until  the 
employee  is  62.  Employee  M's  accrued 
QSUPP  is  shown  in  the  second  column  under 
step  A.  Employee  M's  most  valuable  accrual 
rate  is  3.23  percent,  the  largest  percentage  in 
stepE. 
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(4)  Projected  method— ^[\]  Normal 
accrual  rate.  Under  the  projected 
method,  the  normal  accrual  rate  for  an 
employee  in  the  plan  for  a  plan  year  is 
the  percentage  amf  unt  determined 
under  the  followtn|  steps — 

(A)  Determine  th  b  employee's  accrued 
benefit  as  if  the  em  ployee's  benefits 
under  the  plan  hadfbeen  frozen  as  of  the 
employee's  testing  lage. 

(B)  Normalize  th^  accrued  benefit 
determined  in  parasraph  (d)(4Hi)(A)  of 
this  section.  F 

(C)  Divide  the  normalized  accrued 
benefit  determined]  in  paragraph 
(d)(4)(i)(B)  of  this  sfection  by  the  testing 
service  the  employee  would  have  as  of 
the  employee's  test ng  age. 

(D)  Divide  the  arnount  determined  in 
paragraph  (d)(4){i){C)  of  this  section  by 
the  employee's  testing  compensation  as 
of  the  employee's  testing  age.  This  rate 
is  the  employee's  nprmal  accrual  rate 
under  the  plan  for  fie  plan  year. 


(ii)  Most  valuablk 
the  projected  meth^ 
accrual  rate  for  an 


accrual  rate.  Under 
the  most  valuable 
mployee  in  the  plan 


for  a  plan  year  is  the  percentage  amount 
determined  under  the  following  steps — 

(A)  Determine  the  QJSA.  and  the 
QSUPP  (if  any)  pajjable  in  conjunction 
with  the  QJSA,  at  each  age  payment  of 
these  benefits  to  th  >  employee  could 
commence  under  tl  e  plan.  For  this 
purpose,  each  Q|S>  l  and  each  QSUPP  is 
determined  as  if  thu  employee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
age  payment  of  the  QJSA  and  the 
QSUPP  (if  any)  to  the  employee  would 
commence  under  t)^e  plan. 

(B)  Normalize  eath  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d)(4)(ii){A)  of  this  lection. 

(C)  Add  the  nomialized  QJSA 
determined  for  each  age  under 
paragraph  (d)(4)(ii)  B)  of  this  section  to 
the  normalized  QSUPP  determined  for 


the  same  age  undei 


(d)(4)(ii)(B)  of  this  !  ection. 
(D)  Divide  the  an  lount  determined  for 


each  age  in  paragn 


paragraph 


ph(d)(4)(ii)(C)ofthis 


section  by  the  testing  service  the 
employee  would  have  as  of  that  age. 

(E)  Divide  the  amount  determined  for 
each  age  in  paragraph  (d)(4)(ii)(D)  of  this 
section  by  the  employee's  testing 
compensation  as  of  that  age. 

(F)  Select  the  largest  rate  determined 
in  paragraph  (d)(4)(ii)(E)  of  this  section. 
This  rate  is  the  employee's  most 
valuable  accrual  rate  under  the  plan  for 
the  plan  year. 

(iii)  Terminated  employees.  In  the 
case  of  an  employee  who  has 
terminated  employment  as  of  the  last 
day  of  the  ciurent  plan  year,  the 
employee's  normal  and  most  valuable 
accrual  rates  under  the  projected 
method  are  determined  under  the 
accrued-to-date  method  in  paragraph 
(d)(3)  of  this  section. 

(iv)  Section  401(a)(17)  employees.  The 
normal  and  most  valuable  accrual  rates 
under  the  projected  method  of  all 
section  401(a)(17)  employees  in  the  plan 
may  be  determined  under  the  fresh-start 
alternative  for  the  projected  method  in 
paragraph  (d)(6)(viii)  of  this  section.  The 
preceding  sentence  applies  only  if  the 
plan  determines  the  accrued  benefits  of 
section  401(a)(17)  employees  under  a 
fresh-start  formula  that  apphes  solely  to 
such  employees,  as  permitted  under 
§  1.401(aMl7)-l(e)(3)(ii). 

(v)  Discriminatory  pattern  of 
accruals.  The  projected  method  may  not 
be  used  for  a  plan  year  if  the  pattern  of 
accruals  tuider  the  plan  discriminates  in 
favor  of  highly  compensated  employees. 
The  pattern  of  accruals  refers  to  the 
manner  in  which  projected  benefits 
actually  accrue  over  the  period  of 
accrual  (i.e..  whether  projected  benefits 
accrue  in  a  level  manner  or  in  a 
relatively  frontloaded  or  backloaded 
manner).  A  pattern  of  accruals 
discriminates  in  favor  of  highly 
compensated  employees  if  the  pattern  of 
accruals  for  the  highly  compensated 
employees  in  the  plan  is  frontloaded 
when  compared  to  the  pattern  of 
accruals  for  the  nonhighly  compensated 
employees  in  the  plan.  This 


determination  is  made  based  on  all 
relevant  facts  and  circumstances. 

(vi)  Examples.  The  following 
examples  illustrate  the  projected 
method  in  this  paragraph  (d)(4). 

Example  1.  Employer  P  maintains  a  plan 
under  which  headquarters  employees  in  the 
plan  accrue  a  benefit  of  1.2S  percent  of 
average  compensation  for  the  first  10  years  of 
service  and  0.75  percent  of  average 
compensation  for  subsequent  years  of 
service,  while  all  other  employees  in  the  plan 
accrue  a  benefit  of  1  percent  of  compensation 
for  all  years  of  service.  Assume  that  the 
group  of  headquarters  employees  in  the  plan 
does  not  satisfy  section  410(b).  Under  these 
facts,  the  pattern  of  accruals  under  the  plan 
discriminates  in  favor  of  highly  compensated 
employees,  and  therefore,  under  paragraph 
(d)(4)(v)  of  this  sectioa  accrual  rates  under 
the  plan  may  not  be  determined  under  the 
projected  method  in  this  paragraph  (d)(4)  for 
the  plan  year. 

Example  Z  The  following  table  illustrates 
the  determination  of  the  most  valuable 
accrual  rate  for  Employee  M  in  Plan  A  for  the 
1994  plan  year  under  the  projected  method. 
Employee  M  has  a  testing  age  under  Plan  A 
of  65.  Plan  A  does  not  provide  a  QSUPP.  Step 
A  lists  the  Q)SA  payable  to  Employee  M  at 
each  age  under  the  plan,  determined  under 
paragraph  (d)(S)(iii)  of  this  section  as  if 
Employee  M's  benefits  under  the  plan  had 
been  frozen  as  of  each  age  at  which  payment 
of  a  QJSA  would  begin.  Assume  that  as 
determined  under  paragraph  (d)(5)(iiil  of  this 
section.  Employee  M  is  Tirsl  eligible  for  a 
Q)SA  at  age  00.  Step  B  lists  the  normalized 
value  (as  determined  under  paragraph 
(d)(5)(iv)  of  this  section)  of  each  QJSA  in  step 
A.  For  this  purpose,  an  B-percent  interest  rate 
and  the  UP-64  mortality  table  have  been 
applied  to  normalize  each  QJSA.  (The  table 
skips  step  C  because  Plan  A  does  not  provide 
a  QSUPP.)  Step  D  lists  Employee  M's 
projected  testing  service  as  of  each  age  and 
the  results  of  dividing  the  normalized  Q)SA 
in  step  B  by  Employee  M's  projected  testing 
service  as  of  that  age.  Step  E  lists  Employee 
M's  projected  testing  compensation  as  of 
each  age  and  the  results  of  dividing  the 
quotient  in  step  D  by  Employee  M's  projected 
testing  compensation  as  of  that  age. 
Employee  M's  most  valuable  accrual  rate 
under  Plan  A  for  the  1994  plan  year  is  1.56 
percent,  the  largest  rate  listed  in  step  E. 
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SMpA 

SI^>B 

Si^>D 

SMpE 

Age 

Pfotoctwl 
QJSA 

Normalized 

QJSAIrom 

MapA 

Protected 
ter>riM 

StepB 

dMdadby 

inting 

MTVlce 

tMtrtg 

8t«>0 
dMdadby 

laaling 
cornpeoaa- 

(pwoanQ 

SO 

5.096 
5,873 
6.697 
7.560 
6.466 
9.450 

9,031 

9.476 

9.832 

10.101 

10.286 

10,395 

20 
21 
22 
23 
24 
25 

452 
451 
447 
439 
429 
416 

29,000 

3^ooo 

33,000 
33.UUU 
33.000 
33,UUU 

1.56 

1.41 

1JS 
1.33 
130 
156 

61 ,    .  

69 

63.- _     

64„..      „    _ 

66 :„ .      .„      _._ 

(5)  Ru/es  of  general  application — (i)  In 
general.  This  paragraph  (d)(5)  provides 
rules  of  general  application  that  must  be 
followed  in  determining  accrual  rates 
under  this  paragraph  (d),  regardless  of 
the  particular  method  used  to  determine 
those  rates.  The  rules  in  this  paragraph 
(d)(5)  are  also  used  for  purposes  of 
determining  employee  benefit 
percentages  under  §  1.410(b}-5(d). 
equivalent  allocation  rates  under 
§  1.401(a)(4)-e(c)(2),  and  whenever  a 
benefit  is  required  to  be  determined  or 
normalized. 

(ii)  Uniformity  required.  Accrual  rates 
must  be  determined  in  the  same  manner 
for  all  employees  in  the  plan  for  the  plan 
year.  Thus,  for  example,  both  the  normal 
accrual  rates  and  the  most  valuable 
accrual  rates  for  all  employees  in  the 
plan  for  the  plan  year  must  be 
determined  under  the  same  method — 
that  is,  under  either  the  annual  method, 
the  accrued-to-date  method,  the 
projected  method,  the  fresh-start 
alternative  for  the  accrued-to-date 
method,  or  the  fresh-start  alternative  for 
the  projected  method.  See  paragraphs 
(d)(2).  (d)(3).  (d)(4).  (d)(6)(vii).  and 
(d)(8)(viii)  of  this  section,  respectively. 
Similarly,  the  same  actuarial 
assumptions,  as  well  as  the  same 
optional  rules  under  paragraph  (d)(6)  of 
this  section,  must  be  used  in  determining 
the  normal  accrual  rates  and  the  most 
valuable  accrual  rates  for  all  employees 
in  the  plan  for  the  plan  year.  No 
exception  to  the  uniformity  requirement 
in  this  paragraph  (d)(5)(ii)  applies  unless 
specifically  provided  for. 
Notwithstanding  the  foregoing,  an 
employer  may  determine  accrual  rates 
differently  for  purposes  of  satisfying 
section  401(a)(4)  in  different  plan  years. 

(iii)  Determining  plan  benefits— {A)  In 
general.  A  benefit  payable  to  an 
employee  in  a  particular  form  under  a 
plan  is  determined  under  the  rules  in 
this  paragraph  (d)(5)(iii). 

(B)  Accrued  benefit.  For  purposes  of 
determining  an  employee's  accrued 
benefit,  the  term  "accrued  benefit" 
means  the  employee's  accrued  benefit 
under  the  plan  as  defined  in  section 


411(a)(7)(A)(i).  If  an  employee's  testing 
age  is  later  than  the  employee's  normal 
retirement  age  under  the  plan,  the  term 
"accrued  benefit"  means  the  benefit  the 
employee  has  (or  is  projected  to  have) 
under  the  plan  as  of  the  date  on  which 
the  employee's  benefits  under  the  plan 
are  treated  as  frozen,  expressed  in  the 
form  of  the  benefit  the  employee  would 
receive  under  the  plan  commencing  at 
the  employee's  testing  age.  Thus,  for 
example,  if  a  plan  with  a  normal 
retirement  age  of  62  has  been  aggregated 
with  a  plan  with  a  normal  retirement 
age  of  65,  an  employee  in  the  first  plan 
who  has  a  normal  retirement  age  of  62 
under  that  plan  would  nonetheless  have 
a  testing  age  of  65  under  the  aggregated 
plan.  See  paragraph  (2)  of  the  definition 
of  testing  age  in  §  1.401(a)(4>-12.  Under 
the  rule  in  this  paragraph  (d)(5)(iii)(B). 
such  an  employee's  accrued  benefit 
must  be  determined  based  on  the  benefit 
the  employee  would  receive  under  the 
plan  at  age  65.  including  accruals  (if 
applicable)  and  actuarial  increases 
between  ages  62  and  65. 

(C)  Benefit  accrual  service.  An 
employee's  years  of  service  for  purposes 
of  benefit  accrual  under  a  plan  are  taken 
into  account  through  the  date  on  which 
the  employee's  benefits  under  the  plan 
are  treated  as  frozen.  If  an  employee's 
benefits  under  the  plan  are  treated  as 
frozen  as  of  a  date  after  the  current  plan 
year,  the  employee's  years  of  service  for 
purposes  of  benefit  accrual  under  the 
plan  are  determined  by  assuming  that 
the  amount  of  service  credited  to  the 
employee  for  that  purpose  for  the 
current  plan  year  continues  to  be 
credited  to  the  employee  in  each  future 
plan  year  through  the  date  on  which  the 
employee's  benefits  under  the  plan  are 
treated  as  frozen. 

(D)  Eligibility  service.  An  employee's 
years  of  service  for  purposes  of 
determining  the  employee's  eligibility 
under  a  plan  for  a  benefit  commencing 
at  (or  deferred  from)  a  particular  age  are 
taken  into  account  through  that  age.  If 
the  employee  would  reach  the  age  after 
the  current  plan  year,  the  employee's 
years  of  service  for  purposes  of 


determining  eligibility  for  the  benefit  are 
determined  by  assuming  that  the 
employee  earns  one  year  of  service  for 
purposes  of  eligibility  in  each  future 
plan  year  through  the  age. 

(E)  Plan  compensation.  An  employee's 
compensation  from  the  employer  taken 
into  account  under  the  plan's 
compensation  formula  is  taken  into  ' 
account  through  the  date  on  which  the 
employee's  benefits  under  the  plan  are 
treated  as  frozen.  If  an  employee's 
benefits  under  the  plan  are  treated  as 
frozen  as  of  a  date  after  the  current  plan 
year,  the  employee's  compensation  for 
purposes  of  benefit  determination  under 
the  plan  is  determined  by  assuming  that 
the  amount  of  the  employee's 
compensation  for  the  current  plan  year 
taken  into  account  under  the  plan's 
compensation  formula  continues  to  be 
earned  by  the  employee  in  each  future 
plan  year  through  the  date  on  which  the 
employee's  benefits  under  the  plan  are 
treated  as  fi-ozen.  Thus,  for  example,  if 
after  the  application  of  section 
401(a)(17),  an  employee's  compensation 
for  the  current  plan  year  taken  into 
account  under  the  plan's  compensation 
formula  is  $245,000.  it  is  assumed  that 
the  employee  continues  to  earn  $245,000 
in  compensation  for  each  futiu%  plan 
year  through  the  date  on  which  the 
employee's  benefits  under  the  plan  are 
treated  as  frozen. 

(F)  Marital  status  of  employee.  An 
employee  is  assumed  to  be  married  and 
to  have  a  spouse  of  the  same  age  as  the 
employee. 

(G)  Benefit  computation  factors. 
Social  security  benefits  and  all  other 
relevant  factors  used  to  compute 
benefits  under  the  plan  (other  than 
factors  described  in  paragraph 
(d)(5)(iii)(H)  of  this  section)  are  assumed 
to  remain  constant  as  in  e^ect  on  the 
earlier  of  the  last  day  of  the  current  plan 
year  or  the  date  on  which  the 
employee's  benefits  under  the  plan  are 
treated  as  frozen. 

(H)  Benefit  computation  factors  based 
on  variable  indices.  If  the  dollar  amount 
of  a  benefit  accrued  or  treated  as 
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accrued  under  sec^on  411(d)(6)  is 
subject  to  increase  by  reference  to  a 
variable  index,  the  rate  of  increase 
determined  by  reference  to  the  index  in 
each  future  plan  y^ar  is  assumed  to 
equal  the  rate  of  inicrease  determined  by 
reference  to  the  index  in  the  current 
plan  year.  Thus,  fcf  example,  if  an 
employee's  normal  form  of  benefit 
provides  a  post-retirement  cost-of-living 
adjustment  equal  tb  the  annual  rate  of 
increase  in  the  Consumer  Price  Index 
(CPI)  and  the  CPI  increased  by  4  percent 
in  the  current  planiyear,  it  is  assumed 
that  the  CPI  will  continue  to  increase  by 
4  percent  in  each  f<iture  plan  year. 
Similarly,  if  an  employee's  benefit 
accrual  for  a  plan  tear  is  a  fixed 
percentage  of  plan|year  compensation 
indexed  through  n<^rmal  retirement  age 
by  reference  to  the]  average  yield  on  30- 
year  Treasury  Constant  Maturities  for 
ies  the  first  day  of 
!  the  yield  for  the 
I  8  percent,  it  is 
ield  will  continue  to 
;  future  plan  year. 
pencing  at  certain 
for  purposes  of 


the  week  that  inclu 
each  plan  year,  ani 
current  plan  year  if 
assumed  that  the ; 
be  8  percent  in  eac 

(I)  Benefits  comi\ 
ages  disregarded. 
determining  an  employee's  most 
valuable  accrual  n  te,  any  benefit 
commencing  befon !  the  current  plan 
year  or  after  the  er  iployee's  testing  age 
is  disregarded.  Thqs,  for  example,  the 
most  valuable  accitial  rate  for  an 
employee  who  is  beyond  the  otherwise 
applicable  testing  kge  under  the  plan 
(i.e..  the  testing  aga  determined  without 
regard  to  paragraph  (4)  of  the  definition 
of  testing  age  in  §  1.401(a)(4)-12 
(current-age  rule))  s  determined  solely 
by  reference  to  the  QJSA  commencing  in 
the  current  plan  ye  ar. 

(iv)  NormaJizingpIan  benefits — (A)  In 
general.  A  benefit  payable  to  an 
employee  in  a  part  cular  form  under  a 
plan  is  normalized  to  an  actuarially 
equivalent  straight  life  annuity 
commencing  at  the  employee's  testing 
age  under  the  plan  as  follows — 

[1]  Determine  thi !  actuarial  present 
value  of  all  paymei  its  under  the  benefit. 
as  of  the  date  payn  lent  of  the  benefit  to 


55-.._ 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 


the  employee  would  commence  under 
the  plan. 

[2]  If  the  employee's  testing  age  is 
after  the  benefit  commencement  date  in 
paragraph  (d)(5)(iv)(A)(7)  of  this  section, 
increase  the  actuarial  present  value 
determined  in  paragraph  (d)(5)(iv](A)(7) 
of  this  section  by  interest  for  the  period 
from  the  benefit  commencement  date  in 
paragraph  (d)(5)(iv)(A)(7)  of  this  section 
to  the  employee's  testing  age.  If  the 
employee's  testing  age  is  before  the 
benefit  commencement  date  in 
paragraph  (d)(5)(iv)(A)(2)  of  this  section, 
discount  the  actuarial  present  value 
determined  in  paragraph  (d](5)(iv)(A)(i) 
of  this  section  by  interest  from  the 
benefit  commencement  age  in  paragraph 
(d)(5)(iv)(A)(7)  of  this  section  to  the 
employee's  testing  age.  The  interest  rate 
used  to  make  these  adjustments  may  be 
different  from  the  single  interest  rate 
used  to  determine  the  actuarial  present 
value  in  paragraph  (d)(5)(iv)(A)(7)  of  this 
section  and  the  straight  life  annuity 
factor  in  paragraph  (d)(5)(iv)(A}(J)  of 
this  section. 

[3)  Divide  the  amount  determined  in 
paragraph  (d)(5){iv)(A)(2)  of  this  section 
by  a  straight  life  annuity  factor  for  the 
employee's  testing  age.  The  resulting 
quotient  is  the  employee's  normalized 
benefit. 

(B)  Actuarial  assumptions.  The 
actuarial  assumptions  used  in 
normalizing  a  benefit  must  be 
reasonable  and  must  be  applied  on  a 
gender-neutral  basis.  A  standard 
interest  rate  and  a  standard  mortality 
table  are  deemed  to  be  reasonable  for 
this  purpose.  Except  as  provided  in 
paragraph  (d)(5)(iv}(A)(2)  of  this  section, 
the  same  interest  rate  and  the  same 
mortality  table  must  be  used  for  all 
purposes  under  this  paragraph  (d).  For 
other  assumptions  (including  an 
employee's  marital  status  and  the  value 
of  variable  indices),  see  paragraph 
(d)(5](iii)  of  this  section. 

(C)  Special  rule  for  QSUPPs.  In 
normalizing  a  QSUPP,  the  survivor 
portion  of  the  QSUPP  and  any  amounts 
provided  under  the  QSUPP  after  the 


employee's  normal  retirement  age  under 
the  plan  are  disregarded. 

(v)  Examples.  Tne  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(5). 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  includes  an  early  retirement  option  on  or 
after  age  55  for  employees  who  complete  10 
years  of  service  with  the  employer.  Employee 
X  currently  is  age  51  and  has  completed  5 
years  of  service.  Under  paragraph 
(d](5)(iii)(D)  of  this  section.  Employee  X  is 
assumed  to  continue  to  earn  one  year  of 
retirement  eligibility  service  in  each  future 
plan  year.  Under  this  assumption:  Employee 
X  will  first  meet  the  eligibility  requirements 
for  the  early  retirement  option  at  age  56, 
when  Employee  X  will  have  completed  10 
years  of  service.  Thus,  in  determining 
Employee  X's  most  valuable  accrual  rate,  the 
first  QJSA  payable  to  Employee  X  under  Plan 
A  would  commence  at  age  56. 

Example  2.  (a)  Under  Plan  B,  benefits  for 
unmarried  employees  are  paid  in  the  form  of 
a  straight  life  annuity  commencing  at  a 
normal  retirement  age  of  65.  Plan  B  further 
provides  that  a  married  employee  will  t>e 
paid  benefits  in  the  form  of  an  actuarially 
equivalent  QJSA  commencing  at  the  same 
age.  The  conversion  factor  used  to  determine 
the  QJSA  is  a  function  of  the  employee's  age 
and  the  age  of  the  employee's  spouse.  For  an 
employee  with  a  spouse  the  same  age  as  the 
employee,  the  conversion  factor  is  0.92  at  age 
55  and  decreases  in  a  straight  line  to  a  value 
of  0.90  at  age  65. 

(b)  Plan  B  permits  an  employee  who  has 
completed  10  years  of  service  to  retire  on  or 
after  age  55  and  to  receive  a  reduced  early 
retirement  benefit.  The  amount  of  the 
reduction  is  6.67  percent  for  each  of  the  first  5 
years  that  an  employee's  benefit 
commencement  date  precedes  normal 
retirement  age  and  3.33  percent  for  each  of 
the  next  5  years  that  an  employee's  benefit 
commencement  precedes  age  60. 

(c)  Employee  Y  is  a  participant  in  Plan  B. 
Employee  Y  is  50  years  old  and  has  10  years 
of  service.  If  Employee  Y's  benefits  under 
Plan  B  were  frozen  as  of  the  last  day  of  the 
current  plan  year,  Employee  Y  would  have  an 
accrued  benefit  of  $9,333.  The  QJSA  payable 
at  each  potential  age  that  t>enefits  could 
commence  to  Employee  Y  under  the  plan  is 
determined  under  the  following  table.  For  this 
purpose.  Employee  Y  is  assumed  under 
paragraph  (d](5)(iii)(F)  of  this  section  to  be 
married  and  to  have  a  spouse  of  the  same 
age. 


Age 


Earty  retirement 
(actor  (percent) 


Joint  a  survivor 
factor  (percent) 


50.00 
53.33 
56.67 
60.00 
63.33 
66.67 
73.33 
60.00 
86.67 
93.33 
100.00 


92.00 
91.80 
91.60 
91.40 
91.20 
91.00 
90.80 
90.60 
90.40 
9020 
90.00 


Frozen  accrued 
benefit 


9.333 
9.333 
9.333 
9,333 
9.333 
9,333 
9.333 
9,333 
9,333 
9,333 
9,333 


QJSA  benefit 
payable 


4.293 
4.569 
4,845 
5,118 
5,390 
5.662 
6,214 
8.765 
7.312 
7.857 
8.400 
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Example  3.  A  50-percenl  QJSA  of  $1.20a 
payable  in  monthly  installmenls  of  $100  each 
to  Employee  A  commencing  at  age  62,  is 
normalized  under  paragraph  (d)(5)(iv)  of  this 
section  to  an  actuarially  equivalent  straight 
life  annuity  commencing  at  Employee  A's 
testing  age  of  65  by  using  an  8-percent 
interest  rate  and  the  UP-84  mortality  tabie, 
under  the  following  steps.  Regardless  of 
Employee  A's  marital  status,  under 
paragraphs  (d)(5)(iii)(F)  and  (d)(5)(iv)(B)  of 
this  section.  Employee  A  is  assumed  to  have 
a  spouse  who  is  the  same  age  as  Employee  A. 

(a)  The  actuarial  present  value  of  the  QJSA 
at  age  62  is  $11,462. 

(b)  The  actuarial  present  value  determined 
in  paragraph  (a)  of  this  Example  3  as  of  age 
62  is  increased  by  interest  for  the  period  from 
age  62  to  age  65,  resulting  in  a  value  at  age  65 
of  $14,439. 

(c)  The  amount  determined  in  paragraph 
(b)  of  this  Example  3  is  divided  by  a  straight 
life  annuity  factor  of  8.1958  for  age  65.  The 
resulting  quotient  (a  straight  life  annuity  of 
$1,762)  is  the  employee's  normalized  Q|SA. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  that  Employee  A  is  also 
entitled  to  a  $600  annual  QSUPP  payable  in 
equal  monthly  payments  of  $50  beginning  at 
age  55  and  continuing  until  Employee  A's 
social  security  retirement  age.  The  QSUPP  is 
normalized  to  an  actuarially  equivalent 
straight  life  annuity  under  the  following 
steps. 

(a)  The  actuarial  present  value  of  the 
QSUPP  at  age  55  is  $3,996.  This  actuarial 
present  value  excludes  the  value  of  payments 
that  may  be  made  under  the  QSUPP  to 
Employee  A's  spouse  if  Employee  A  were  to 
die  before  receiving  all  the  scheduied 
payments  under  the  QSUPP  and  the  value  of 
any  payments  that  extend  beyond  Employee 
A's  normal  retirement  date  under  the  plan. 

(bj  The  actuarial  present  value  determined 
in  paragraph  (a)  of  this  Example  4  as  of  age 
55  is  increased  by  interest  for  the  period  from 
age  55  to  age  65,  resulting  in  a  value  at  age  65 
of  $8,827. 

(c)  The  amount  determined  in  paragraph 
(b)  of  this  Example  4  is  divided  by  a  straight 
life  annuity  factor  of  &1958  for  age  65.  The 
resulting  quotient  (a  straight  life  annuity  of 
$1,053)  is  Employee  As  normalized  QSUPP. 

Example  5.  The  facts  are  the  same  as  in 
Example  3,  except  that  Employee  A's  accrued 
benefit  is  payable  as  a  life  annuity  of  $12,000. 
payable  in  monthly  installments  of  Sl.OtX)  per 
month  beginning  at  the  plan's  normal 
retirement  age  of  65,  with  an  automatic  cost- 
of-living  adjustment  after  normal  retirement 
date.  In  the  current  plan  year,  the  index  that 
determines  the  automatic  cost-of-living 
adjustment  increased  by  4  percent.  Employee 
A's  life  annuity  is  normalized  to  an 
actuarially  equivalent  straight  life  annuity 
beginning  at  age  65  under  the  following  steps. 

(a)  The  actuarial  present  value  of  the  life 
annuity  at  age  65  is  $129,260.  This  actuarial 
present  value  reflects  future  annual  increases 
of  4  percent  under  the  plan's  automatic  cost- 
of-living  adjustment  after  normal  retirement 
date. 

(b)  The  actuarial  present  value  determined 
in  paragraph  (a)  of  this  Example  5  as  of  age 
65  is  neither  increased  nor  discounted  for 
interest,  because  the  benefit  commencement 


date  and  the  employee's  testing  age  are  both 
age  65. 

(c)  The  amount  determined  in  paragraph 
(b)  of  this  Example  5  is  divided  by  a  straight 
life  annuity  factor  of  61958  for  age  65.  The 
resulting  quotient  (a  straight  life  annuity  of 
$15,772)  is  Employee  A's  normalized  accrued 
benefit. 

Example  6.  A  life  annuity  of  $12,000. 
payable  in  monthly  installments  of  $1XKX) 
each  to  Employee  B  commencing  at  age  68.  is 
normalized  under  paragraph  (d)(5)(iv)  of  this 
section  to  an  actuarially  equivalent  straight 
life  annuity  commencing  at  Employee  B's 
testing  age  of  65  by  using  an  8-percent 
interest  rate  and  the  UP-84  mortality  table, 
under  the  following  steps. 

(a)  The  actuarial  present  value  of  the 
annuity  at  age  68  is  $91,211. 

(b)  The  actuarial  present  value  determined 
in  paragraph  (a)  of  this  Example  8  as  of  age 
68  is  discounted  by  interest  for  the  period 
from  age  68  to  age  65,  resulting  in  a  value  at 
age  65  of  $72,406. 

(c)  The  amount  determined  in  paragraph 
(b)  of  this  Example  6  is  divided  by  a  straight 
life  annuity  factor  of  8.1958  for  age  65.  The 
resulting  quotient  (a  straight  life  annuity  of 
$8,835)  is  Employee  B's  normalized  QJSA. 

Example  7.  (a)  Plan  B  is  a  defined  benefit 
plan  with  a  benefit  formula  of  2  percent  of 
average  annual  compensation  less  1.5  percent 
of  the  employee's  primary  social  security 
benefit  per  year  of  service.  Plan  B  has  a 
calendar  plan  year.  Average  annual 
compensation  is  defined  as  the  average  of  the 
annual  compensation  for  the  3  consecutive 
plan  year  period  over  an  employee's  career  in 
which  the  average  is  highest.  Employee  B  has 
5  years  of  testing  service  as  of  the  calendar 
plan  year  2000  and  the  following  armual 
compensation;  1996— $15,000. 1997-420.000. 
1998— $24,000,  1999-$30,000,  2000-«33,000. 

(b)  Accrual  rates  for  Plan  B  are  being 
determined  under  the  projected  method  of 
paragraph  (d)(4)  of  this  section  for  the  year 

2000.  For  purposes  of  projecting  accrued 
benefits  as  of  a  date  after  the  year  2000,  the 
annual  compensation  for  the  year  2000  ia 
assumed  to  continue  into  the  future.  See 
paragraph  (d)(5)(iii)(E)  of  this  section.  Thus, 
in  order  to  determine  Employee  B's  QJSA  as 
if  Employee  B's  benefits  under  the  plan  were 
frozen  as  of  the  end  of  the  year  20Gii3, 
Employee  B's  average  annual  compensation 
is  the  average  for  the  years  1998-2000,  or 
$29,000.  In  order  to  determine  Employee  B's 
QJSA  as  if  Employee  B's  benefits  under  the 
plan  were  frozen  as  of  the  end  of  the  year 

2001.  Employee  B's  average  annual 
compensation  is  the  average  for  the  years 
1999-2001,  or  $32,000  (the  average  of  $30,000, 
S33,00a  and  $33,000).  In  order  to  determine 
Employee  B's  QJSA  as  if  Employee  B's 
benefits  under  the  plan  were  frozen  as  of  the 
end  of  the  year  2002  or  a  later  year.  Employee 
B's  average  annual  compensation  is  $33.00a 

(c)  In  order  to  determine  the  primary  social 
security  benefit  offset  in  the  plan  formula,  the 
factors  required  to  determine  a  primary 
social  security  benefit  are  not  assumed  to 
change  in  the  future.  See  paragraph 
(d][5)(iii)(G)  of  this  section.  Thus,  for 
example,  if  accrual  rates  are  being 
determined  in  the  year  2000  based  on  benefits 
determined  as  if  frozen  at  ■  year  after  the 


year  2000.  the  taxable  wage  base  for  the  year 
2000  is  assumed  to  remain  constant. 

Example  A  Employer  A  maintains  a 
defined  benefit  plan.  An  employee's  nonaal 
retirement  benefit  under  the  plan  equab  1 
percent  of  compensation  times  years  of 
service.  The  plan  provides  for  five-year  cliff 
vesting  as  permitted  under  section 
411(a)(2)(A).  Because  the  definition  of 
compensation  under  the  plan  does  not  satisfy 
section  414(8).  the  plan  must  be  tested  under 
the  general  test  of  paragraph  (c)  of  this 
section,  in  anticipation  of  the  plan's  failure  to 
satisfy  the  general  test.  Employer  A  amends 
the  plan  to  add  a  minimum  benefit  equal  to  S 
percent  of  compensation,  so  that  following 
the  amendment  an  employee's  normal 
retirement  benefit  equals  the  greater  of — 

(A)  1  percent  of  compensation  times  years 
of  service,  or 

(B)  5  percent  of  compensation. 
Because  the  normal  retirement  benefit  of  a 
vested  participant  with  5  or  more  years  of 
service  would  be  at  least  5  percent  of 
compensation  even  without  regard  to  the 
minimum  benefit,  the  minimum  benefit  does 
not  provide  meaningful  benefits  to  vested 
participants.  It  therefore  would  be 
inconsistent  with  the  purpose  of  preventing 
discrimination  in  favor  of  highly 
compensated  employees  to  take  the  minimum 
benefit  into  account  in  determining  accrual 
rates  under  this  paragraph  (d).  See 

i  1.401(a)(4M(c){2). 

(6)  Optional  rules  for  calculating 
accrual  rates — (i)  In  general.  This 
paragraph  (d)(6]  provides  optional  rules 
that  may  be  applied  in  determining 
accrual  rates  under  this  paragraph  (d).  If 
any  optional  rule  is  applied  to  a  plan  for 
a  plan  year,  the  rule  must  be  apphed  to 
determine  accrual  rates  for  all 
employees  in  the  plan  for  the  plan  year, 
unless  otherwise  provided. 

(ii)  Imputation  of  permitted  disparity. 
The  disparity  permitted  under  section 
401(/)  may  be  imputed  in  accordance 
with  the  rules  of  §  1.401(a)(4)-7. 

(iii)  Expressing  accrual  rates  as  dollar 
amounts.  Accrual  rates  may  be 
expressed  as  a  dollar  amount  rather 
than  as  a  percentage  of  testing 
compensation.  Accrual  rates  that  are 
expressed  as  a  dollar  amount  are 
determined  without  taking  into  account 
any  requirement  in  this  paragraph  (d) 
that  calls  for  expressing  any  amount  as 
a  percentage  of  testing  compensation, 
dividing  any  amount  by  testing 
compensation,  or  multiplying  any 
amount  by  testing  compensation.  For 
example,  under  the  annual  method,  an 
employee's  normal  accrual  rate  would 
be  determined  by  subtracting  the 
employee's  normalized  accrued  beneni 
(determined  as  if  frozen  as  of  the  last 
day  of  the  prior  plan  year)  from  the 
employee's  normalized  accrued  benefit 
(determined  as  if  frozen  as  of  the  last 
day  of  the  plan  year),  without  dividing 
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the  difference  by  tiie  employee's  testing 
compensation  for Jhe  plan  year. 

(iv)  Grouping  of^ccnial  rates — (A)  In 
general.  An  employer  may  treat  all 
employees  who  hajve  accrual  rates 
within  a  range  of  no  more  than  5  percent 
(not  5  percentage  points)  above  and 
below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  accrual  rate 
equal  to  that  midp<>int  rate.  If  accrual 
rates  are  determined  as  a  percentage  of 
testing  compensation,  an  employer  may. 
as  an  alternative,  i^at  all  employees 
who  have  accrual  ^ates  within  a  range 
of  no  more  than  orle-twentieth  of  a 
percentage  point  above  and  below  a 
midpoint  rate  chosen  by  the  employer  as 
having  an  accrual  rate  equal  to  that 
midpoint  rate.  Accrual  rates  within  a 
given  range  may  be  grouped  under  this- 
paragraph  (d)(6)(ivn  only  if  the  accrual 
rates  of  highly  andjnonhighly 
compensated  employees  are  dispersed 
throughout  the  range  in  a  reasonably 
comparable  manner  and  the  range  does 
not  overlap  %vith  aiy  other  range  chosen 
by  the  employer.  Ar  employer  may 
choose  to  group  th«  accrual  rates  of 
some  employees  in|to  ranges  and  not  to 
group  the  accrual  rfates  of  other 
employees  into  ran  ges.  provided  that  the 
accrual  rates  of  all  employees  within 
each  range  chosen  by  the  employer  are 
grouped  within  tha|  range.  If  accrual 
rates  are  determined  as  a  percentage  of 
testing  compensation,  an  employer  may 
apply  either  grouping  method  described 
in  this  paragraph  {a)(6)(iv)  and.  in 
addition,  may  apply  one  method  to  one 
group  of  employee^  and  the  other 
method  to  another  group  of  employees, 
provided  that  only  bne  method  is 
applied  to  any  given  employee  or  group 
of  employees.  An  efnployer  may  also 
choose  to  apply  these  grouping  rules  in 
one  manner  (or  not  all  all)  for  normal 
accrual  rates  and  ii  i  another  manner  (or 
not  at  all)  for  most  iraluable  accrual 
rates. 

(B)  Examples.  Th  b  following  examples 
illustrate  the  group  ng  rules  in  this 
paragraph  (d)(6)(iv  . 

Example  1.  The  em  iloyees  in  Plan  A  have 
the  following  accrual  -ates  (expressed  as  a 
percentage  of  testing  :ompensation):  1.9 
percent.  2.0  percent,  and  2.1  percent.  Because 
ail  employees  have  accrual  rates  within  a 
range  of  no  more  thar  5  percent  above  or 
below  2.0  percent  (a  midpoint  rate  chosen  by 
the  employer),  the  em  jloyer  may  treat  all 
employees  in  Plan  A  (  s  having  an  accrual 
rate  of  2.0  percent  (pr  )vided.  of  course,  that 
the  accrual  rates  of  highly  compensated 
employees  and  nonhi]  ihly  compensated 
employees  are  dispen  ed  throughout  the 
range  in  a  reasonably  comparable  manner). 

Example  2.  The  em|  iloyees  in  Plan  B  have 
the  following  accrual  -ales  (expressed  as 
percentage  of  testing  <  ;ompensation):  0.8 
percent,  0.83  percent.  ).9  percent.  1.9  percent. 


2.0  percent,  and  2.1  percent.  Because  the  Tirst 
three  rates  are  within  a  range  of  no  more 
than  one-twentieth  of  a  percentage  point 
alxive  or  lielow  0.85  percent  (a  midpoint  rate 
chosen  by  the  employer),  the  employer  may 
treat  the  employees  who  have  those  rates  as 
having  an  accrual  rate  of  0.85  percent 
(provided  that  the  accrual  rates  of  highly 
compensated  employees  and  nonhighly 
compensated  employees  are  dispersed 
throughout  the  range  in  a  reasonably 
comparable  manner).  Because  the  last  three 
rates  are  within  a  range  of  no  more  than  5 
percent  above  or  below  2.0  percent  (a 
midpoint  rale  chosen  by  the  employer),  the 
employer  may  treat  the  employees  who  have 
those  rates  as  having  an  accrual  rate  of  2.0 
percent  (provided  that  the  accrual  rates  of 
highly  compensated  employees  and 
nonhighly  compensated  employees  are 
dispersed  throughout  the  range  in  a 
reasonably  comparable  manner). 

(v)  FJoor  on  most  valuable  accrual 
rate— {A)  In  general.  In  determining  an 
employees  most  valuable  accrual  rate 
under  this  paragraph  (d),  the  employer 
may  substitute  for  the  employee's  actual 
most  valuable  accrual  rate  for  the 
current  plan  year,  the  employee's 
highest  most  valuable  accrual  rate 
determined  for  any  plan  year  in  a  period 
of  consecutive  plan  years.  The  period  of 
consecutive  plan  years  must  begin  with 
any  prior  plan  year  selected  by  the 
employer  that  is  the  same  for  all 
employees  in  the  plan  (except  as 
otherwise  provided  below),  and  must 
end  with  and  include  the  current  plan 
year.  This  paragraph  (d)(6)(v)  is 
available  to  determine  the  most 
valuable  accrual  rate  of  an  employee 
only  if  the  following  requirements  are 
satisfied — 

[1]  There  has  been  no  plan 
amendment  effective  during  the  period 
that  affects  the  determination  of  the 
most  valuable  accrual  rate  of  any 
employee  in  the  plan. 

[2]  The  employee's  normal  accrual 
rates  for  all  plan  years  in  the  period 
were  determined  in  the  same  manner, 
and  the  employee's  most  valuable 
accrual  rates  for  all  plan  years  in  the 
period  were  determined  in  the  same 
manner.  The  employee's  normal  and 
most  valuable  accrual  rates  for  all  prior 
plan  years  may  be  redetermined  to  meet 
this  requirement.  Most  valuable  accrual 
rates  do  not  fail  to  be  determined  in  the 
same  manner  merely  because  the  option 
in  this  paragraph  (d)(6){v)  is  not  applied 
in  any  one  or  more  of  tlie  prior  plan 
years  in  the  period. 

[3]  The  employee's  normal  accrual 
rates  for  all  plan  years  in  the  period  fall 
within  a  range  that  would  be  permitted 
to  be  grouped  at  a  single  midpoint  rate 
under  the  grouping  rules  of  paragraph 
(d)(6)(iv)  of  this  section  if  the  employee's 
normal  accrual  rates  were  the  only  rates 


in  the  plan  for  a  plan  year.  If  this 
requirement  is  not  satisfied  for  the 
employee,  the  earliest  plan  year  in  the 
period  must  be  disregarded  for  purposes 
of  applying  this  paragraph  (d)(6)(v)  to 
the  employee.  The  rule  in  the  preceding 
sentence  must  be  applied  repeatedly 
until  the  requirement  in  this  paragraph 
(d)(6)(v)(A)(J)  is  satisfied.  For  purposes 
of  this  paragraph  (d)(6)(v](A)(J),  an 
employee's  normal  accrual  rates  are 
determined  in  accordance  with 
paragraph  (d)(6)(v)(A)(2)  of  this  section 
and  without  applying  the  grouping  rules 
under  paragraph  (d)(6)(iv)  of  this 
section. 

(B)  Examples.  The  following  examples 
illustrate  this  paragraph  (d)(6)(v). 

Example  1.  Under  Plan  A,  Employee  X  has 
the  following  normal  accrual  rates  in  the 
current  plan  year  and  the  immediately 
preceding  5  plan  years:  1.9  percent,  1.95 
percent,  2.0  percent,  2.1  percent.  2.05  percent, 
and  2.05  percent.  For  each  of  those  years. 
Employee  X  has  the  following  most  valuable 
accrual  rates:  3.0  percent,  2.6  percent,  2.7 
percent,  2.9  percent.  2.8  percent,  and  2.8 
percent.  The  normal  and  most  valuable 
accrual  rates  for  all  plan  years  in  the  period 
of  consecutive  plan  years  have  been 
determined  in  the  same  manner.  In  addition, 
the  plan  has  not  been  amended  during  the 
period  of  consecutive  years  in  a  manner  that 
would  affect  the  determination  of  the  most 
valuable  accrual  rate  of  any  employee  in  the 
plan.  The  employer  applies  the  option  in  this 
paragraph  (d)(6)(v)  for  all  employees. 
Employee  X's  normal  accrual  rates  in  the 
current  and  preceding  5  plan  years  are  no 
more  than  5  percent  above  or  below  2.0 
percent  (a  midpoint  rate  chosen  by  the 
employer)  and  thus  are  within  a  range  of 
rates  that  would  be  permitted  to  be  grouped 
at  a  single  midpoint  rate  under  the  grouping 
rules  of  paragraph  (d)(6)(iv)  of  this  section  if 
the  employee's  normal  accrual  rates  were  the 
only  rales  in  the  plan  for  a  plan  year. 
Therefore,  the  employer  may  treat  Employee 
X's  most  valuable  accrual  rale  as  3.0  percent 
for  the  current  plan  year. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Employee  X's  normal 
accrual,  rale  in  the  5lh  preceding  plan  year  is 
2.5  percent.  Due  to  the  greater  dispersion  of 
Employee  X's  normal  accrual  rates  within  the 
period,  they  may  not  be  grouped  at  a  single 
midpoint  rale  chosen  by  the  employer.  Under 
paragraph  (d)(6)(v)(A)(J)  of  this  section,  the 
earliest  plan  year  in  the  period  must  therefore 
be  disregarded.  As  a  result,  only  Employee 
X's  normal  and  most  valuable  accrual  rales 
for  the  current  and  the  4  preceding  plan  years 
are  taken  into  account.  After  applying  the 
analysis  in  Example  1  to  this  shorter  period, 
the  employer  may  treat  Employee  X's  most 
valuable  accrual  rate  as  2.9  percent  for  the 
current  plan  year. 

(vi)  Adjustment  in  most  valuable 
accrual  rate  for  certain  disability 
benefits  provided  under  the  plan — (A)  In 
general.  An  employer  may  adjust  an 
employee's  most  valuable  accrual  rate 
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to  reflect  the  value  of  certain  disability 
beneflts  that  are  currently  available  to 
the  employee  under  the  plan  (within  the 
meaning  of  S  1.401(a)(4)-4(b)(2)). 

(B)  Includible  disability  benefits.  A 
disability  benefit  may  be  taken  into 
account  under  this  paragraph  (d](6](vi) 
only  if  the  following  requirements  are 
satisfied — 

[1)  The  disabihty  benefit  is  equal  to 
the  maximum  qualified  disability  beneHt 
(within  the  meaning  of  section  411(a)(9)). 

[2)  The  employee  is  treated  as 
disabled  under  the  plan  if  the  employee 
is  unable  to  perform  the  duties  of  the 
employee's  usual  occupation. 

[3)  The  actual  experience  of  the 
employer  or  the  nature  of  the  work 
being  performed  by  employees  covered 
by  the  disability  benefit  (i.e.,  the 
likelihood  of  employment-related 
disability)  indicates  that  it  is  a 
meaningful  and  significant  benefit. 

(C)  Adjustment.  The  value  of  the 
disability  benefit  is  taken  into  account 
by  multiplying  the  employee's  most 
valuable  accrual  rate  by  1.11.  This  factor 
is  applied  before  imputing  permitted 
disparity  under  S  1.401  (a)(4)-7,  and 
before  grouping  accrual  rates  under 
paragraph  (d)(6](iv)  of  this  section. 

(D)  Example.  The  following  example 
illustrates  this  paragraph  (d)(6)(vl). 

Example.  Elmployer  A  maintains  Plan  X. 
Plan  X  provides  a  disability  benefit  for  all 
employees  who  work  in  Employer  A's 
underground  coal  mines  and  who  suffer  an 
employment-related  disability.  Under  these 
facts,  the  disability  benefit  is  a  meaningful 
and  significant  benefit. 

(v|i)  Fresh-start  alternative  for 
accrued-to-date  method — (A)  In  general. 
The  accrued-to-date  method  may  be 
applied  solely  with  respect  to  beneRts 
accrued  and  testing  service  in  plan 
years  beginning  after  a  fresh-start  date. 
This  alternative  may  be  applied  only  if 
the  plan  satisfies  the  fresh-start  rules  of 
S  1.401(a)(4}-13(c)  with  respect  to  the 
fresh-start  date. 

(B)  Normal  accrual  rate.  Under  the 
fresh-start  alternative  for  the  accrued- 
to-date  method,  the  normal  accrual  rate 
for  an  employee  in  the  plan  for  a  plan 
year  is  the  percentage  amount 
determined  under  the  following  steps — 

(i)  Determine  the  employee's  accrued 
benefit  as  if  the  employee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  plan  year. 

(2)  Determine  the  employee's  accrued 
benefit  frozen  in  accordance  with 
§  1.401(a)(4>-13(c)  as  of  the  fresh-start 
date  and  adjusted,  if  applicable,  in 
accordance  with  §  1.401(a)(4)- 
13(c)(5)(iii)  (but  not  S  1.401(a)(4)- 


13(c)(6](ii))  through  the  last  day  of  the 
current  plan  year. 

(5)  Normalize  the  accrued  benefit 
determined  in  paragraph  (d)(6)(vii)(B)(2) 
of  this  section. 

[4]  Normalize  the  accrued  benefit 
determined  in  paragraph  (d)(6)(vii)(B)(2) 
of  this  section. 

(S)  Subtract  the  normalized  accrued 
benefit  determined  in  paragraph 
(d)(6)(vii)(B)(4)  of  this  section  from  the 
normalized  accrued  benefit  determined 
in  paragraph  (d}(6)(vii)(B)(J)  of  this 
section. 

[6]  Divide  the  amount  determined  in 
paragraph  (d)(6)(vii)(B)(5)  of  this  section 
by  the  employee's  testing  service  since 
the  fresh-start  date. 

(7)  Divide  the  amount  determined  in 
paragraph  (d)(6](vii)(B)(0)  of  this  section 
by  the  employee's  testing  compensation 
for  the  plan  year.  This  rate  is  the 
employee's  normal  accrual  rate  under 
the  plan  for  the  plan  year. 

(C)  Most  valuable  accrual  rate.  Under 
the  fresh-start  alternative  for  the 
accrued-to-date  method,  the  most 
valuable  accrual  rate  for  an  employee  in 
the  plan  for  a  plan  year  is  the 
percentage  amount  determined  under 
the  following  steps — 

[1]  Determine  the  QJSA,  and  the 
QSUPP  (if  any)  payable  in  conjunction 
with  the  QISA,  at  each  age  payment  of 
tb.ese  benefits  to  the  employee  could 
commence  imder  the  plan.  For  this 
purpose,  each  QJSA  and  each  QSUPP  is 
determined  as  if  the  employee's  benefits 
under  the  plan  had  been  frozen  as  of  the 
last  day  of  the  plan  year. 

(2)  Determine  the  QJSA.  and  the 
QSUPP  (if  any)  payable  in  conjunction 
with  the  QJSA.  at  each  age  payment  of 
these  benefits  to  the  employee  could 
commence  under  the  plan.  For  this 
purpose,  the  QJSA  and  the  QSUPP  are 
frozen  (along  with  the  employee's  other 
benefits  under  the  plan)  in  accordance 
v/ith  S  1.401(a](4)-13(c)  as  of  the  fresh- 
start  date  and  adjusted,  if  apphcable,  in 
accordance  with  i  1.401(a)(4)- 
13(c)(5)(iii)  (but  not  §  1.401(a)(4)- 
13(c)(6)(ii))  through  the  last  day  of  the 
current  plan  year. 

(J)  Normalize  each  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d)(6)(vii)(C)(7)  of  this  section. 

[4]  Normalize  each  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d)(6)(vii)(C)(2)  of  this  section. 

(5)  Subtract  the  normalized  QJSA 
determined  for  each  age  in  paragraph 
(d)(6)(vii)(C)(4)  of  this  section  from  the 
normalized  QJSA  determined  for  the 
same  age  in  paragraph  (d)(6)(vii](C)(J)  of 
this  section. 


[6]  Subtract  the  normalized  QSUPP 
determined  for  each  age  under 
paragraph  (d}(6)(vii)(C)(4)  of  this  section 
from  the  normalized  QSUPP  determined 
for  the  same  age  under  paragraph 
(d)(6)(vii)(C)(3)  of  this  section. 

(7)  Add  the  increase  in  the  normalized 
QJSA  determined  for  each  age  in 
paragraph  (d)(6)(vii)(C)(5)  to  the 
increase  in  the  normalized  QSUPP 
determined  for  the  same  age  in 
paragraph  (d)(6)(vii)(C){e)  of  this 
section. 

[S]  Divide  the  amount  determined  for 
each  age  in  paragraph  (d)(6)(vii)(C)(7]  of 
this  section  by  the  employee's  testing 
service  since  the  fresh-start  date. 

[&)  Divide  the  amount  determined  in 
paragraph  (d)(6)(vii)(C)(5)  of  this  section 
by  the  employee's  testing  compensation. 

[10)  Select  the  largest  rate  determined 
in  paragraph  (d)(6)(vii)(C)(d)  of  this 
section.  This  rate  is  the  employee's  most 
valuable  accrual  rate  under  the  plan  for 
the  plan  year. 

(D)  Examples.  The  following  examples 
illustrate  the  fresh-start  alternative  for  the 
accrued-to-date  method. 

Example  1.  The  following  table  illustrates 
the  determination  of  the  most  valuable 
accrual  rate  for  Employee  M  in  Plan  A  for  the 
1994  plan  year  under  the  fresh-start 
alternative  to  the  accrued-to-date  method. 
Employee  M  has  a  testing  age  under  Plan  A 
of  65,  testing  service  of  5  years  since  the 
fresh-start  date,  and  testing  compensation  for 
the  1994  plan  year  of  $50,000.  Plan  A  does  not 
provide  a  QSUPP.  Step  1  lists  the  Q]SA 
payable  to  Employee  M  at  each  age  under  the 
plan,  determined  under  paragraph  (d)(5)(iii) 
of  this  section  as  if  Elmployee  M's  benefits 
under  the  plan  had  been  frozen  as  of  the  last 
day  of  the  1994  plan  year.  Assume  that  as 
determined  under  paragraph  (d)(5)(iii)  of  this 
section.  Employee  M  is  first  eligible  for  a 
QJSA  at  age  55.  Step  2  lists  the  Q)SA  payable 
to  Employee  M  at  each  age  under  the  plan, 
determined  under  paragraph  (d)(5)(iii)  of  this 
section,  frozen  in  accordance  with 
1 1.401(a)(4)-13(c).  and  adjusted  in 
accordance  with  1 1.401(a)(4)-13(c)(S)(iii) 
through  the  last  day  of  the  current  plan  year. 
Steps  3  and  4  list  the  normalized  value  (as 
determined  under  paragiaph  (d)(5)(iv)  of  this 
section)  of  each  QJSA  in  Steps  1  and  2. 
respectively.  For  this  purpose,  an  8-percent 
interest  rate  and  the  UP-84  mortality  table 
have  been  applied  to  normalize  each  QJSA. 
Step  5  lists  the  difference  between  steps  3 
and  4  at  each  age.  (The  table  skips  steps  9 
and  7  because  Plan  A  does  not  provide  a 
QSUPP.)  Step  8  divides  the  difference  in  step 
6  by  Employee  M's  5  years  of  testing  service 
since  the  fresh-start  date.  Step  9  divides  the 
quotient  determined  in  step  8  by  Employee 
M's  testing  compensation  of  $50,000. 
Employee  M's  most  valuable  accrual  rate 
under  Plan  A  for  the  1994  plan  year  is  3.36 
percent,  the  largest  rate  listed  in  step  9. 
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5.682 
6.214 
6.765 
7.312 
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8.400 


Step  2 


Actual  frozen 

QJSA  as  of  Irestv 

start  date 


Example  2.  The  fac  s  are  the  same  as  in 
Example  7.  except  thqt  the  plan  has  been 
amended  since  the  fr^h-start  date  to 
improve  the  factor  uw  id  to  calculate  the 
QJSA.  The  new  factoi  applies  to  benefits 
accrued  both  before  a  nd  after  the  fresh-start 
date,  as  permitted  un(  ler  S  1.401(a)(4)- 
13(c)(6)(ii].  Although  ^is  change  increases 
the  QJSA  determined  iwith  respect  to  benefits 
accrued  prior  to  the  ftesh-start  date,  the 
frozen  QJSA  determii  ed  as  of  the  fresh-stait 
date  and  adiusted  thr>ugh  the  last  day  of  the 
current  plan  year  under  paragraph 
(d)(6)(vii)(B)(2)  of  thisj section  does  not 
include  the  increase  Li  beneRls  attributable 
to  the  new  QJSA  fact<  ir  and  thus  must  be 
determined  using  the  >riginal  factor  provided 
in  the  plan. 

(viii)  Fresh-start  [iltemative  for 
projected  method— [A]  In  general.  The 
projected  method  n  lay  be  applied  solely 
with  Inspect  to  benefits  acciiied  and 
testing  service  in  pf 
after  a  fresh-start 
may  be  applied  onl; 
the  fresh-start  rule 
with  respect  to  the 


n  years  beginning 
te.  This  alternative 
if  the  plan  satisfies 
of  S  1.401(a)(4)-13(c) 
sh-start  date. 
(B)  Normal  accnipl  rate.  Under  the 
fresh-start  altemat  ve  for  the  projected 
method,  the  norma  accrual  rate  for  an 
employee  in  the  ph  n  for  a  plan  year  is 
the  percentage  amqunt  determined 
under  the  following  steps — 

[1]  Determine  th^  employee's  accrued 
benefit  as  if  the  enttiloyee's  benefits 
under  the  plan  hadfbeen  frozen  as  of  the 
employee's  testing  age. 

(2)  IDetermine  thg  employee's  accrued 
benefit  frozen  in  aqcordance  with 

S  1.401(a}(4H3{c)  as  of  the  fresh-start 
date  and  adjusted,  if  applicable,  in 
accordance  with  { jl.401(a](4)- 
13(c)(5)(iii)  (but  nol(  {  1.4(n(a)(4>- 
13(c)i6)(ii)}  through  the  last  day  of  the 
current  plan  year. 

(3)  Normalize  thQ  accrued  benefit 
determined  in  para^ph  (d}(6)(viii](B)(i) 
of  this  section.        i 

(4)  Normalize  the  accrued  benefit 
determined  in  paragraph  {d)(6)(viii)(B)(2) 
of  this  section. 

(5)  Subtract  the  normalized  accrued 


benefit  determined 


in  paragraph 


1,286 
1.371 
1.453 
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3.010 
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1,881 
1.63$ 
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1.404 
1.390 
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3106 
ZS3 
2.01 
2J1 
2.78 
^73 
2j87 
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(d)(6)(viii)(B){4}  of  this  section  from  the 
normalized  accrued  benefit  determined 
in  paragraph  (d){6)(viii){B){J)  of  this 
section. 

[6]  Divide  the  amount  determined  in 
paragraph  (d)(6)(viii)(B)(5)  of  this 
section  by  the  testing  service  since  the 
fresh-start  date  the  employee  would 
have  as  of  the  employee's  testing  age. 

[7]  Divide  the  amount  determined  in 
paragraph  (d)(6)(viii)(BK6)  of  this 
section  by  the  employee's  testing 
compensation  as  of  the  employee's 
testing  age.  This  rate  is  the  employee's 
normal  accrual  rate  under  the  plan  for 
the  plan  year. 

(C)  Most  valuable  accrual  rate.  Under 
the  fresh-start  alternative  for  the 
projected  method,  the  most  valuable 
accrual  rate  for  an  employee  in  the  plan 
for  a  plan  year  is  the  percentage  amount 
determined  imder  the  following  steps — 

[1]  Determine  the  QJSA,  and  the 
QSUW  (if  any)  payable  in  conjunction 
with  the  QJSA,  at  each  age  payment  of 
these  benefits  to  the  employee  could 
commence  under  the  plan.  For  this 
purpose,  each  QJSA  and  each  QSUPP  is 
determined  as  if  the  employee's  benefits 
under  the  plan  had  been  ^zen  as  of  the 
age  payment  of  the  QJSA  and  the 
QSUPP  (if  any)  to  the  employee  would 
commence  under  the  plan. 

[2)  Determine  the  QJSA.  and  the 
QSUPP  (if  any)  payable  in  conjunction 
with  the  QJSA,  at  each  age  payment  of 
these  benefits  to  the  employee  could 
commence  under  the  plan.  For  this 
purpose,  the  QJSA  and  the  QSUPP  are 
frozen  (along  with  the  employee's  other 
benefits  under  the  plan]  in  accordance 
with  S  1.4m(a)(4)-13(c)  as  of  the  fi^sh- 
start  date  and  adjusted,  if  applicable,  in 
accordance  with  S  1.401(a)(4)- 
13(c)(5)(iii)  (but  not  9  1.401(a)(4}- 
13(c](6)(ii))  thi-ougfa  the  last  day  of  the 
current  plan  year. 

(J]  Normalize  each  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d)(6)(viii)(C)(i)  of  this  section. 


(4)  Normalize  each  QJSA  and  each 
QSUPP  determined  in  paragraph 
(d)(6)(viii)(C)(2)  of  this  section. 

(5)  Subtract  the  normalized  QJSA 
determined  for  each  age  in  paragraph 
(d)(6)(viii)(C)(4)  of  this  section  from  the 
normalized  QJSA  determined  for  the 
same  age  in  paragraph  (d)(8)(viii)(C)(J) 
of  this  section. 

[6]  Subtract  the  normalized  QSUPP 
determined  for  each  age  under 
paragraph  (d)(6)(viii)(C)(4)  of  this 
section  from  the  normalized  QSUPP 
determined  for  the  same  age  under 
paragraph  (d)(6)(viii)(C)(d)  of  this 
section. 

(7)  Add  the  increase  in  the  normalized 
QJSA  determined  for  each  age  in 
paragraph  (d)(6)(viii)(C)(5)  of  this 
section  to  the  increase  in  the  normalized 
QSUPP  determined  for  the  same  age  in 
paragraph  (d)(6)(viii)(C)(e)  of  this 
section. 

(fl)  Divide  the  amount  determined  for 
each  age  in  paragraph  (d){6)(viii)(C)(7) 
of  this  section  by  the  testing  service 
since  the  fresh-start  date  the  employee 
would  have  as  of  that  age. 

[9]  Divide  the  amount  determined  for 
each  age  in  paragraph  (d](6)(viii)(C)(d) 
of  this  section  by  the  employee's  testing 
compensation  as  of  that  age, 

[10]  Select  the  largest  rate  determined 
in  paragraph  (d)(6)(viii](C)(d)  of  this 
section.  This  rate  is  the  employee's  most 
valuable  accrual  rate  under  the  plan  for 
the  plan  year. 

(D)  Terminated  employees. 
Notwithstanding  the  foregoing,  in  the 
case  of  an  employee  who  has 
terminated  employment  as  of  the  last 
day  of  the  current  plan  year,  the 
employee's  normal  and  most  valuable 
accrual  rates  under  the  fresh-start 
alternative  for  the  projected  method  are 
determined  under  the  fresh-start 
alternative  for  the  accrued-to-date 
method  in  paragraph  (d)(6Kvii)  of  this 
section. 

(E)  Discriminatory  pattern  of 
accruals.  Paragraph  (d)(4)(v)  of  this 
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section  prohibits  use  of  the  projected 
method  if  the  pattern  of  accruals  under 
the  plan  discriminates  in  favor  of  highly 
compensated  employees.  The  same 
prohibition  applies  to  use  of  the  fresh- 
start  alternative  for  the  projected 
method,  except  that  only  the  pattern  of 
accruals  under  the  plan  after  the  fresh- 
start  date  is  taken  into  account. 

(F)  Example.  The  rules  in  this  paragraph 
(d)(6)(viii)  are  illustrated  in  the  following 
example. 

Example.  The  following  table  illustrates  the 
determination  of  the  most  valuable  accrual 
rate  for  Employee  M  in  Plan  A  for  the  1994 
plan  year  under  the  fresh-start  alternative  for 
the  projected  method.  Employee  M  has  a 


testing  age  under  Plan  A  of  65.  Plan  A  does 
not  provide  a  QSUPP.  Step  1  lists  the  Q|SA 
payable  to  Employee  M  at  each  age  under  the 
plan,  determined  under  paragraph  (d)(5)(iii) 
of  this  section  as  if  Employee  M's  benefits 
under  the  plan  had  been  frozen  as  of  each 
age  at  which  payment  of  the  QJSA  would 
begin.  Assume  that,  as  determined  under 
paragraph  (d)(5)(iii)  of  this  section.  Employee 
M  is  Tirst  eligible  for  a  QJSA  at  age  60.  Step  2 
lists  the  Q|SA  payable  to  Employee  M  at 
each  age  under  the  plan,  determined  under 
paragraph  (d)(5)(iii)  of  this  section,  frozen  in 
accordance  with  \  1.401(a)(4)-13(c).  and 
adjusted  in  accordance  with  S  1.401(a)(4}- 
13(c){5)(iii)  through  the  last  day  of  the  current 
plan  year.  Steps  3  and  4  list  the  normalized 
value  (as  determined  under  paragraph 
(d)(5)(iv)  of  this  section)  of  each  Q]SA  in 


steps  1  and  2,  respectively.  For  this  purpose, 
an  B-percent  interest  rate  and  the  UP-84 
mortality  table  have  been  applied  to 
normalize  each  Q|SA.  Step  5  lists  the 
difference  between  steps  3  and  4  at  each  age. 
(The  table  skips  steps  6  and  7  because  Plan  A 
does  not  provide  a  QSUPP.)  Step  8  lists 
Employee  M's  projected  testing  service  since 
the  fresh-start  date  as  of  each  age  and  the 
results  of  dividing  the  difference  in  step  5  by 
Employee  M's  projected  testing  service  since 
the  fresh-start  date  as  of  that  age.  Step  9  lists 
Employee  M's  projected  testing  compensation 
as  of  each  age  and  the  results  of  dividing  the 
quotient  in  step  8  by  Employee  M's  projected 
testing  compensation  as  of  that  age. 
Employee  M's  most  valuable  accrual  rate 
under  Plan  A  for  the  1994  plan  year  is  1.96 
percent,  the  largest  rate  listed  in  step  9. 


Stepi 

Stop2 

Step  3 

SI8P4 

Steps 

Steps 

Step  9 

Projected 
OJSA 

Frozen  OJSA 

Normalized 

OJSA  from 

Stepi 

htorrnafeed 

OJSA  from 

Step2 

Step  3  Minus 
Step  4 

Projected 

Testin9 

Service  Stnce 

Fresh-Start 

Date 

Step  5  Divided 

t>y  Testing 

Service 

Protected 

Testing 

Condensation 

Step  e  Divided 

by  Testing 

Compensation 

(perown) 

60 _... 

61 

5.096 
5,873 
6,697 
7.569 
8,486 
9,450 

1,895 
2,060 
2.264 
2.448 
2.630 
2,812 

9.031 

9,476 

9.832 

10.101 

10.286 

10.395 

3.350 
3,357 
3.324 
3.267 
3,188 
3,093 

5,673 
6,119 
6,508 
6.834 
7.098 
7.302 

10 
11 
12 
13 
14 
IS 

567 
556 

542 

526 
S07 
487 

29.000 
32,000 
33,000 
33,000 
33.000 
33.000 

1.96 
1.74 

62 „. 

63 

6« 

65 

1.64 
1.59 
1.54 
1.48 

(e)  Compensation  rules — (1)  In 
general.  This  paragraph  (e)  provides 
rules  for  determining  average  annual 
compensation  and  testing  compensation 
for  the  employees  in  a  plan  for  a  plan 
year.  Safe  harbor  plans  that  satisfy 
paragraph  (b)  of  this  section  must 
determine  benefits  either  as  a  dollar 
amount  unrelated  to  employees' 
compensation  or  as  a  percentage  of  each 
employees's  average  annual 
compensation.  For  safe  harbor  plans 
that  determine  benefits  as  a  percentage 
of  each  employee's  average  annual 
compensation,  paragraph  (e)(2)  of  this 
section  provides  the  rules  for 
determining  the  average  annual 
compensation  of  each  employee  in  the 
plan.  Plans  that  do  not  satisfy  one  of  the 
safe  harbors  in  paragraph  (b)  of  this 
section,  and  that  instead  satisfy  this 
section  under  the  general  test  of 
paragraph  (c)  of  this  section,  are  not 
required  under  this  section  to  determine 
benefits  under  any  particular  definition 
of  compensation  or  in  any  particular 
manner.  However,  the  accrual  rates 
used  in  testing  these  plans  under  the 
general  test  of  paragraph  (c)  of  this 
section  must  be  expressed  either  as  a 
dollar  amount  or  as  a  percentage  of  each 
employee's  testing  compensation  for  the 
plan  year.  Paragraph  (e)(3)  of  this 
section  provides  the  rules  for 
determining  the  testing  compensation  of 


each  employee  in  the  plan  for  the  plan 
year. 

(2)  Average  annual  compensation. 
"Average  annual  compensation"  means 
the  average  of  an  employee's  annual 
section  414(8)  compensation  determined 
over  the  averaging  period  in  the 
employee's  compensation  history  during 
which  the  average  of  the  employee's 
annual  section  414(s)  compensation  is 
the  highest.  For  this  purpose,  an 
averaging  period  must  consist  of  3  or 
more  consecutive  12-month  periods  (or, 
if  shorter,  the  employee's  period  of 
employment).  In  addition,  each 
employee's  compensation  history  must 
end  in  the  current  plan  year  and  must 
include  10  or  more  consecutive  12-month 
periods.  However,  an  employee's 
compensation  history  need  not  be  longer 
than  the  longer  of  the  employee's  period 
of  testing  service  or  the  employee's 
averaging  period.  Finally,  the  averaging 
period  and  the  compensation  history  for 
all  employees  in  the  plan  must  be 
determined  in  a  consistent  manner. 

(3)  Testing  compensation — (i)  In 
general.  "Testing  compensation"  means 
either  average  annual  compensation  or 
plan  year  compensation,  modified  (if 
applicable)  in  accordance  with 
paragraph  (e)(3)  (ii)  or  (iii)  of  this 
section.  The  testing  compensation  for  all 
employees  in  the  plan  must  be 
determined  in  a  consistent  manner.  If 
accrual  rates  are  determined  by 


imputing  permitted  disparity  as  allowed 
under  paragraph  (d)(e)(ii)  of  this  section, 
see  S  1.401(a)(4)-7(c)(4)(v)  for  limitations 
on  testing  compensation. 

(ii)  Certain  modifications  to  plan  year 
compensation.  If  accrual  rates  are  being 
determined  under  any  method  other 
than  the  annual  method  in  paragraph 
(d)(2)  of  this  section,  the  following 
modifications  to  the  plan  year 
compensation  must  be  made — 

(A)  Plan  year  compensation  must  be 
determined  during  the  period  specified 
in  paragraph  (3)  of  the  definition  of  plan 
year  compensation  in  S  1.401(a)(4)-12 
(i.e.,  a  12-month  period  ending  with  or 
within  the  current  plan  year). 

(B)  In  the  case  of  employees  who  do 
not  have  section  414(s)  compensation 
during  at  least  11  months  within  the  12- 
month  period  specified  in  paragraph  (3) 
of  the  definition  of  plan  year 
compensation  in  §  1.401{a)(4)-12  by 
reason  of  termination  of  employment  or 
absence  from  service,  the  12-month 
period  used  to  determine  plan  year 
compensation  must  be  either — 

[1)  The  12-month  period  ending  on  the 
employee's  termination  of  employment 
or  absence  from  service,  or 

[2]  The  12-month  period  immediately 
preceding  the  period  used  to  determine 
the  plan  year  compensation  of  all  other 
employees  in  the  plan. 

(iii)  Certain  modifications  to  average 
annual  compensation.  If  accrual  rates 
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are  being  determined  under  the 
projected  method  ih  i  1.401(a)(4>-3(d)(4) 
or  the  fresh-start  alternative  for  the 
projected  method  In  S  1.401(a)(4)- 
3(d)(6)(viii),  the  following  modifications 
in  determining  average  annual 
compensation  must  be  made — 

(A)  An  employee's  average  annual 
compensation  must  be  determined  as  of 
each  date  (other  than  the  fresh-start 
date,  if  applicable)  that  the  employee's 
benefits  under  the  plan  are  treated  as 
froKen.  [ 

(B)  If  an  employee's  benefits  under  the 
plan  are  treated  aa  frozen  as  of  a  date 
after  the  current  pBan  year,  the 
employee's  compensation  history  must 
be  projected  through  the  future  plan 
year  in  which  the  employee's  benefits 
under  the  plan  arekreated  as  frozen,  in 
addition  to  the  period  of  compensation 
history  ending  in  tie  current  plan  year 
described  in  parag  'aph  (e)(2)  of  this 
section. 

(C)  In  determinii  ig  the  employee's 
projected  compensation  history  as  of 
any  date  after  the  :2-month  period 
ending  in  the  curre  nt  plan  year,  it  must 
be  assumed  that  til  e  employee  continues 
to  earn  in  each  future  12-month  period  in 
the  employee's  projjected  compensation 
history  the  same  afnount  of  annual 
section  414(s)  comi>ensation  that  the 
employee  earned  i|i  the  12-month  period 

>mpensation  history 
it  plan  year. 

tiles  of  this  paragraph 
lie  following  examples. 


in  the  employee's  i 
ending  in  the  cur 

(4)  Examples.  The  I 
(e)  are  illustrated  by 

Example  1.  Emplover  X  maintains  a 
defined  benefit  planTPIan  A).  In  testing 
whether  the  benefits  provided  under  Plan  A 
satisfy  section  401(ai4]  for  the  plan  year 
ending  June  30, 1993.  pnployer  X  determines 
employees'  accrual  rites  under  the  accnied- 
to-date  method  in  paragraph  (d)(3)  of  this 
section  by  using  the  (ollowing  as  the  testing 
compensation  divisof  in  paragraphs 
(d)(3)(i)(D)  and  (d)(3|ii)(E)  of  this  section: 
The  average  of  each  Employee's  annual 
compensation  for  thq  5  consecutive  12-monlh 
periods  (or  the  empl<^yee'8  period  of 
employment,  if  shorter)  during  which  the 
average  of  the  employee's  annual 
compensation  is  the  pighest.  In  determining 
the  5  consecutive  12-inonth  periods  during 
which  the  average  ofleach  employee's  annual 
compensation  is  the  highest,  the  last  10 
consecutive  12-mont|  periods  ending  on  |une 
30. 1993,  of  each  employee's  compensation 
history  are  taken  int*  account  or,  if  shorter, 
the  employee's  period  of  testing  service.  In 
determining  compenlaUon  for  each  12-month 
period  in  an  employae's  compensation 
history.  Employer  X  defines  compensation 
using  a  definition  that  satisfies  section  414(s). 
The  amount  of  compensation  used  to 
determine  employee^'  accrual  rates  under 
Plan  A  meets  the  definition  of  average  annual 
compensation  in  paragraph  (e)(2]  of  this 
section  and  thus  is  testing  compensation 
within  the  meaning  df  paragraph  (e)(3}(i)  of 
this  sectioa 


JMI 


Example  2.  (a)  The  facts  are  the  same  as  in 
Example  L  except  ihaL  in  determining  the 
amount  of  each  employee's  compensation  for 
the  12-month  periods  in  each  employee's 
compensation  history  ending  in  1990  through 
1993  that  are  taken  into  account  in 
determining  each  employee's  average  annual 
compensation.  Employer  X  defines 
compensation  as  wages  within  the  meaning 
of  section  3401(a)  (wages  for  purposes  of 
income  tax  withholding).  In  determining  the 
amount  of  each  employee's  compensation  for 
the  12-month  periods  in  each  employee's 
compensation  history  ending  June  30, 1968. 
and  June  30, 1988,  that  are  taken  into  account 
in  determining  each  employee's  average 
annual  compensation.  Employer  X  defines 
compensation  as  section  41S(c)(3) 
compensation  [as  defined  in  S  1.415-2(d) 
without  regard  to  1 1.415-2(d)  (10)  through 
(12)).  In  determining  tlie  amount  of  each 
employee's  compensation  for  the  12-month 
periods  in  each  employee's  compensation 
history  beginning  before  January  1. 19B8, 
taken  into  account  in  determining  each 
employee's  average  annual  compensation. 
Employer  X  defines  compensation  using  a 
definition  that  does  not  satisfy  section  414(8) 
but  that  was  nondiscriminatory  for  the  1984 
through  1987  plan  years  based  on  the  relevant 
facts  for  those  plan  years. 

(b)  The  testing  compensation  divisor  used 
to  determine  employees'  accrual  rates  for 
purposes  of  paragraph  (d)(3)  of  this  section  is 
average  annual  compensation,  and  thus  may 
be  used  as  testing  compensation,  even  though 
the  underlying  definition  used  to  measure  the 
amount  of  compensation  for  each  year  in  an 
employee's  compensation  history  is  not  the 
same.  The  underlying  definition  of 
compensation  for  each  12-month  period  in  the 
employee's  compensation  history  is  section 
414(s|  compensation,  because  the  definition 
satisfies  the  requirements  contained  in  the 
definition  of  section  414(s)  compensation  in 
S  1.401(a)(4)-12. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  the  testing  compensation 
divisor  used  in  determining  each  employee's 
rate  of  accrual  is  the  average  of  the 
employee's  annual  section  4l4(s) 
compensation  for  the  consecutive  12-inunth 
periods  ending  on  June  30. 1993,  during  which 
the  employee  was  employed  by  Employer  X 
rather  than  the  average  of  5  consecutive  12- 
month  periods  as  described  in  Examples  1 
and  2.  "the  compensation  used  to  determine 
accruals  is  average  annual  compensation. 
The  averaging  period  is  determined 
consistently  for  each  employee  even  though  a 
different  number  of  years  is  used  to 
determine  each  employee's  averaging  period 
because  the  averaging  period  for  each 
employee  includes  all  die  employee's  years  of 
consecutive  employment.  Thus,  the  amount  of 
compensation  used  to  determine  employee's 
accrual  rates  under  Plan  A  for  purptoses  of 
paragraph  (d)(3)  of  this  section  meets  the 
definition  of  average  annual  compensation 
and  may  be  used  as  testing  compensation. 

Example  4.  The  facts  are  the  same  as 
Example  2,  except  that  Employer  X 
determines  the  accrual  rates  for  employees  in 
Plan  A  who  work  at  Plant  S  using,  as  the 
testing  compensation  divisor,  each 
employee's  plan  year  compensation  as 


modified  by  paragraph  (e)(3)(ii)  of  this 
section.  The  accrual  rates  for  all  other 
employees  in  Plan  A  are  determined,  using  as 
the  testing  compensation  divisor,  each 
employee's  average  annual  compensation  as 
described  in  Examples  1  and  2.  Employer  X  is 
not  determining  testing  compensation  for  all 
employees,  because  t)>e  same  method  is  not 
being  used  (either  average  annual 
compensation  or  plan  year  compensation)  to 
determine  the  testing  compensation  for  each 
employee  in  the  plan.  Therefore,  the  accrual 
rates  determined  for  each  employee  in  the 
plan  do  not  satisfy  paragraph  (d)(3)  of  this 
section.  However,  Employer  X  may  be  able  to 
restructure  Plan  A  into  two  component  plans 
in  accordance  with  )  1.401(a)(4)-0(c),  one 
component  plan  Including  all  employees  in 
Plan  A  who  work  in  Plant  S  and  the  other 
component  plan  including  the  employees  in 
Plan  A  who  do  not  work  in  Plant  S. 

Example  5.  The  facts  are  the  same  as  in 
Example  4.  except  that  the  testing 
compensation  divisor  used  by  Employer  X  to 
determine  the  accrual  rates  for  employees  in 
Plan  A  who  work  at  Plant  S  is  the  average  of 
each  employee's  compensation  for  the  3 
consecutive  12-month  periods  during  which 
the  average  of  each  employee's  annual 
section  414(s)  compensation  is  the  highest, 
rather  than  the  average  for  the  5  consecutive 
12-month  periods  that  is  used  for  other 
employees  in  the  plan.  Employer  X  is  not 
using  average  annual  compensation  and  thus 
is  not  using  testing  compensation  to 
determine  each  employee's  accrual  rates 
because  the  averaging  period  is  not 
determined  consistently  for  all  employees. 
Therefore  the  accrual  rates  determined  for 
each  employee  in  the  plan  do  not  satisfy 
paragraph  (d)(3)  of  this  section. 

Example  &  (a)  The  facts  are  the  same  as  in 
Example  1.  except  diat  Employer  X 
determines  each  employee's  accrual  rates 
using  the  projected  method  in  paragraph 
(d)(4)  of  this  section  and  Employer  X 
determines  compensation  for  each  12-month 
period  in  the  employee's  compensation 
history  on  the  basis  of  the  calendar  year 
ending  in  the  plan  year.  Employee  Q.  bom  on 
May  30. 1943.  began  participation  in  Plan  A 
on  July  1. 1973.  and  has  benefited  under  the 
plan  in  every  plan  year  since  that  date. 
Employee  Q's  testing  age  is  65.  Employee  Q 
has  the  following  compensation  history  for 
the  calendar  years  1983  through  1992: 1983— 
SlO.OOa  1984— SlZOOO:  1965— $14,000: 1988— 
$15.000: 1967— $17,000;  1988— $17,000;  1969— 
$15,000;  1990— «15.000:  1991— $13,000;  1992— 
$12,000. 

(bj  In  order  to  determine  Employee  Q's 
normal  accrual  rate,  Employee  Q's  projected 
average  annual  compensation  as  of  Employee 
Q's  testing  age  of  65  must  be  determined.  To 
determine  Employee  Q's  compensation 
history  to  be  used  in  determining  Employee 
Q's  projected  average  annual  compensatioa 
Employer  X  must  assume  that  Employee  Q's 
annual  section  414(s)  compensation  for 
calendar  years  1993  through  2007  (the 
calendar  year  ending  in  the  plan  year  in 
which  Employee  Q  attains  the  testing  age  of 
age  65)  will  be  $12,000  for  each  calendar  year, 
the  same  as  Employee  Q's  annual  section 
414(s)  compensaUon  for  die  1992  calendar 
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year  ending  in  the  1993  plan  year.  However, 
calendar  years  1983  through  1992  must  also 
tte  included  in  Employee  Q'l  compensation 
history  that  it  taken  into  account  in 
determining  Employee  Q'l  projected  average 
annual  compensation.  Employee  Q's  highest 
averaging  period  is  calendar  years  19ed 
through  1990  (the  5  consecutive  12-month 
periods  out  of  calendar  years  1983  throu^ 
2007,  using  projected  annual  section  414(s) 
compensation  for  1993  through  2007,  during 
which  the  average  of  Employee  Q's  annual 
section  414(t)  compensation  is  the  highest). 
Therefore  BanployM  Q's  projected  average 
annual  compensatioa  for  the  2007  plan  year  is 
$15,800  (($15,000  plus  $17,000  plus  $17,000 
plus  $15,000  plus  $1SJ)00)  divided  by  5)). 

Example  7.  (a)  Plan  M  is  a  high  average 
pay  plan  established  on  |uly  1. 1998,  %vith  a 
plan  year  ending  each  fune  30.  Plan  M  bases 
benefits  for  each  employee  on  the  average  of 
the  employee's  annual  compensation  for  the 
36  months  (or,  if  shorter,  the  employee's 
period  of  employment)  during  which  the 
average  of  ttie  employee's  annual 
compensation  is  the  highest  Compensation 
for  purposes  of  determining  benefits  under 
the  plan  is  determined  using  a  defmition  thai 
satisfies  sectior  414(s).  In  determining  the  36 
months  for  each  employee  during  which  the 
average  of  the  employee's  annual 
compensation  is  the  highest,  the  plan  takes 
into  account  the  10  consecutive  12-month 
periods  of  the  employee's  compensation 
history  ending  on  the  June  30  preceding  the 
date  on  which  the  employee  terminates 
empioyment. 

(b)  'The  compensation  determined  under 
Plan  M  is  not  testing  compensation,  t>ec8use 
compensation  for  the  12-month  period  ending 
on  the  |une  30  during  which  any  employee 
terminates  employment  is  not  included  in  the 
compensation  history  of  that  employee  in 
determining  the  employee's  average  annual 
compensation.  Therefore  the  average  annual 
compensation  determined  under  Plan  M  may 
not  be  used  to  determine  accrual  rates  for 
purposes  of  paragraph  (d)  of  this  section. 
However,  if  plan  M  were  a  safe  harbor  plan 
under  paragraph  (b)  of  this  section,  the 
compensation  determined  under  Plan  M 
would  nevertheless  be  treated  as  average 
annual  compensation.  See  paragraph 
(b)(8)(x](B)  of  this  section. 

(f)  Special  rules— (X)  In  general.  The 
special  rules  in  this  paragraph  (f)  apply 
for  purposes  of  applying  the  provisions 
of  this  section  to  a  defined  benefit  plan. 

(2J  Section  415  limits.  Plan  provisions 
that  implement  the  limits  of  section  415 
are  disregarded.  Furthermore,  any  plan 
provision  that  provides  for  increases  in 
an  employee's  accrued  benefit  (that 
would  have  been  greater  but  for  the 
application  of  section  415)  due  solely  to 
adjustments  under  section  4125(d)(1)  is 
also  disregarded,  but  only  if  such 
provision  applies  uniformly  to  all 
employees  in  the  plan.  Thus,  for 
example,  a  plan  diies  not  fail  to  satisfy 
the  safe  harbors  in  paragraph  (b)  of  this 
section  merely  because  the  plan  limits 
benefits  in  accordance  with  section  415. 
Similarly,  for  purposes  of  determining 


accrual  rates  under  paragraph  (d)  of  this 
section,  plan  beneHts  are  determined 
without  regard  to  plan  provisions  that 
implement  the  limits  of  section  415. 

(3)  Accruals  after  normal  retirement 
age—{i]  In  general  An  employee's 
accruals  for  any  plan  year  after  the  plan 
year  in  which  the  employee  attains 
normal  retirement  age  are  taken  into 
account  for  purposes  of  this  section. 
However,  any  plan  provision  may  be 
disregarded  that  provides  for  increases 
in  an  employee's  accrued  benefit  solely 
because  the  employee  has  delayed 
commencing  benefits  beyond  the  normal 
retirement  age  applicable  to  the 
employee  uitder  the  plan,  but  only  if — 

(A)  The  plan  provision  applies  on  the 
same  terms  to  all  employees  in  the  plan; 

(B)  The  same  uniform  normal 
retirement  age  applies  to  all  employees 
in  the  plan;  and 

(C)  The  percentage  factor  used  to 
increase  the  employee's  accrued  benefit 
is  no  greater  than  the  largest  percentage 
factor  that  could  be  applied  to 
actuarially  increase  the  employee's 
accrued  benefit  using  any  standard 
mortality  table  and  any  standard 
interest  rate. 

(ii)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (0(3).  in 
each  example,  it  is  assumed  that  the  plan 
satisfies  the  requirements  of  paragraph 
(f)(3Mi)  (A)  through  (C)  of  this  section. 

Example  1.  Plan  A  provides  a  benefit  of  2 
percent  of  average  annual  compensation  per 
year  of  service  for  all  employees.  In  addition. 
Plan  A  provides  an  actuarial  increase  in  an 
employee's  accrued  l>enefit  of  6  percent  for 
each  year  that  an  employee  defers 
commencement  of  benefits  beyond  normal 
retirement  age.  For  employees  who  continue 
in  service  beyond  normal  retirement  age.  the 
employee's  2-percenf  accrual  for  the  current 
plan  year  is  offset  by  the  d-percent  actuarial 
increase,  as  permitted  under  section 
411(bMlHH)(iii)(U).  The  employer  may 
disregard  the  actuarial  increase  (and  hence 
the  offset)  and  thus  may  treat  all  employees 
as  if  they  were  accruing  at  the  rate  of  2 
percent  of  average  annual  compensation  per 
year. 

Example 2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee's  2- 
percenl  accrual  for  the  current  plan  year  is 
not  offset  by  the  6-percent  actuarial  increase. 
The  employer  may  disregard  the  actuarial 
increase  and  thus  may  treat  all  employees  as 
if  they  were  accruing  at  the  rate  of  2  percent 
of  average  annual  compensation  per  year. 

(4)  Early  retirement  window 
benefits — (i)  General  rule.  In  applying 
the  uniform  subsidies  requirement  of 
paragraph  (b)(2)(iv)  of  this  section  or  in 
determining  an  employee's  most 
valuable  accrual  rate  under  paragraph 
(d)  of  this  section,  all  early  retirement 
benefits,  retirement-type  subsidies,  and 
QSUPPs  for  which  the  employee  is  (or  is 
projected  to  be)  eligible  are  taken  into 


account  regardless  of  whether  they  are 
permanent  features  under  the  plan  or 
are  offered  only  to  employees  who  retire 
within  a  limited  period  of  time. 

(ii)  Exceptions.  Notwithstanding 
paragraph  (f)(4)(i)  of  this  section,  an 
early  retirement  window  benefit  (as 
defined  in  paragraph  (f)(4)(iii)  of  this 
section)  is  taken  into  account  in 
accordance  with  the  following  rules — 

(A)  In  the  case  of  an  early  retirement 
window  benefit  that  is  available  for  a 
period  that  begins  in  one  plan  year  and 
ends  in  the  immediately  succeeding  plan 
year,  the  early  retirement  window 
benefit  is  disregarded  for  purposes  of 
applying  this  section  to  the  plan  for  the 
second  plan  year.  The  preceding 
sentence  applies  solely  in  the  case  of 
employees  to  whom  the  early  retirement 
window  benefit  was  treated  as  currently 
available  for  purposes  of  applying 

§  1.401  (a)(4)-4(b)  to  the  plan  for  the  first 
plan  year,  but  who  did  not  elect  the 
window  in  that  plan  year. 

(B)  An  early  retirement  window 
benefit  is  disregarded  for  purposes  of 
applying  this  section  to  a  plan  for  any 
plan  year  after  the  last  plan  year  in 
which  the  early  retirement  window 
benefit  is  available.  Hius.  for  example, 
in  applying  the  option  of  the  floor  on  the 
most  valuable  accrual  rate  in  paragraph 
(d)(6)(v)  of  this  section,  the  most 
valuable  accrual  rate  in  any  plan  year 
other  than  the  current  plan  year  is 
determined  without  regard  to  any  early 
retirement  window  benefit  offered  in  an 
earlier  plan  year.  Similarly,  in 
determining  the  most  valuable  accrual 
rate  under  the  fresh-start  alternative  for 
the  accrued-to-date  method  in 
paragraph  (d)(6)(vii)  of  this  section,  the 
normalized  amount  of  a  QJSA  frozen  as 
of  the  fresh-start  dale  is  determined 
without  regard  to  any  early  retirement 
windbw  benefit  offered  in  the  plan  year 
that  ends  on  the  fresh-start  date. 

(iii)  Early  retirement  window  benefit 
defined.  An  early  retirement  window 
benefit  is  an  early  retirement  benefit, 
retirement-type  subsidy,  or  QSUPP 
payable  under  a  plan  only  to  employees 
who  retire  within  a  limited  period  of 
time  (not  to  exceed  1  year).  For  this 
purpose,  an  amendment  to  an  early 
retirement  window  benefit  that  merely 
extends  the  early  retirement  window 
benefit  period  is  not  treated  as  a 
separate  early  retirement  window  ', 

benefit,  provided  that  the  period  as  ( 

extended  does  not  exceed  1  year. 
However,  any  other  amendment  to  an 
early  retirement  window  benefit  creates 
a  separate  early  retirement  window 
benefit. 

(5)  Unpredictable  contingent  event 
benefits — (i)  General  rule.  In  applying 
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the  uniform  subsidies  requirement  of 
paragraph  (b)(2)(iv)  of  this  section  or  in 
determining  an  employee's  normal  or 
most  valuable  accnial  rate  under 
paragraph  (d)  of  this  section,  an 
unpredictable  contingent  event  benefit 
is  not  taken  into  account  until  the 
occurrence  of  the  contingent  event. 
Upon  the  occurrencp  of  the  contingent 
event,  the  contingent  event  benefit  is 
taken  into  account  only  for  those 
employees  who  arelaffected  by  the 
contingent  event  under  the  terms  of  the 
plan.  For  purposes  of  this  section,  an 
unpredictable  contingent  event  benefit 
is  an  unpredictable  contingent  event 
benefit  as  describe(|  in  section  412(l)(7). 

(ii)  Example.  The  following  example 
illustrates  the  rules  ofjthis  paragraph  (f)(5). 

Example,  (a)  Emplover  X  operates  various 
manufacturing  plants  and  maintains  Plan  A.  a 
defined  beneHt  plan  tqat  covers  all  its 
nonexcludable  emploVees.  Plan  A  provides 
an  early  retirement  boieflt  under  which 
employees  who  retire  after  age  55  but  before 
normal  retirement  age  and  who  have  at  least 
10  years  of  service  receive  a  benefit  equal  to 
their  normal  retirement  benefit  reduced  by  4 
percent  per  year  for  each  year  prior  to  normal 
retirement  age.  Plan  A]  also  provides  a  plant- 
closing  benefit  under  i^hich  employees  who 
satisfy  the  conditions  for  receiving  the  early 
retirement  benefit  andlwho  work  at  a  plant 
where  operations  hav*  ceased  and  whose 
employment  has  beenlerminated  will  receive 
an  unreduced  normal  Retirement  benefit.  The 
plant-closing  benefit  ii  an  unpredictable 
contingent  event  bene  it  within  the  meaning 
of  section  412(1)(7). 

(b)  During  the  1993 1  Ian  year,  Employer  X 
had  no  plant  closings.  Hierefore,  the  plant- 
closing  benefit  is  not  t  iken  into  account  for 
the  1993  plan  year  in  d  etermining  accrual 

-rales  or  in  applying  thi  >  safe  harbors  in 
paragraph  (b)  of  this  » (ction. 

(c)  During  the  1994  f  Ian  year,  one  of 
Employer  X's  plants  cl  Dses.  Employees  M 
through  2L,  who  are  em  pioyees  at  the  plant 
that  is  closing,  will  sal  sfy  the  conditions  for 
ihe  plant-closing  benefit.  Therefore,  in  testing 
Plan  A  for  compliance  with  this  section  for 
the  1994  plan  year,  the  availability  of  the 
plant-closing  benefit  ti  i  Employees  M  through 
Z  must  be  taken  into  a  ccount  in  determining 
their  accnial  rates  or  i » determining  whether 
the  plan  satisfies  one  ( if  the  safe  harbors 
under  paragraph  (b)  ol  this  section. 

(6)  Determination  of  benefits  on  other 
than  plan  year  basi.  •.  For  purposes  of 
this  section,  accruak  are  generally 
determined  based  on  the  plan  year. 
Nevertheless,  an  eniployer  may,  but 
need  not,  determine)  accruals  on  the 
basis  of  any  period  ^nding  within  the 
plan  year  as  long  asj  the  period  is  at 
least  12  months  in  duration  and  is 
applied  uniformly  tq  all  employees  in 
the  plan  for  that  plan  year.  For  example. 


accruals  for  all  emp 


determined  based  oi  accrual 
computation  periodi  i  ending  within  the 
plan  year. 


JMI 


oyees  may  be 


(7)  Adjustments  for  certain  plan 
distributions.  An  employee's  accrued 
benefit  includes  the  actuarial  equivalent 
of  prior  distributions  from  the  plan  to 
the  employee,  provided  that  the  years  of 
service  taken  into  account  in 
determining  the  prior  distributions 
continue  to  be  taken  into  account  under 
the  plan  for  purposes  of  determining  the 
employee's  current  accrued  benefit.  For 
purposes  of  this  paragraph  (f)(7), 
actuarial  equivalence  must  be 
determined  in  a  uniform  manner  for  all 
employees  in  the  plan  using  reasonable 
actuarial  assumptions.  A  standard 
interest  rate  and  a  standard  mortality 
table  are  considered  reasonable.  Thus, 
for  example,  if  an  employee  has 
commenced  receipt  of  benefits  in 
accordance  with  the  minimum 
distribution  requirements  of  section 
401(a)(9),  and  the  plan  reduces  the 
employee's  accrued  benefit  to  take  into 
account  the  amount  of  the  distributions, 
the  employee's  accrued  benefit  is 
restored  to  the  value  it  would  have  had 
if  the  distributions  had  not  occurred. 

(8)  Adjustment  for  certain  Qf'SA 
charges.  An  employee's  accrued  benefit 
includes  the  cost  of  a  qualified 
preretirement  survivor  annuity  (QPSA) 
that  reduces  the  employee's  accrued 
benefit  otherwise  determined  under  the 
plan,  as  permitted  under  S  1.401(a)-20, 
Q&A-21.  Thus,  an  employee's  accrued 
benefit  is  determined  as  if  the  cost  of  the 
QPSA  had  not  been  charged  against  the 
accrued  benefit.  This  paragraph  (f)(8) 
applies  only  if  the  QPSA  charges  apply 
uniformly  to  all  employees  in  the  plan. 

S  1.401(aX4>-4    Nondiscriminatory 
availat)illty  of  tMoefits,  rights,  and  features. 

(a)  Introduction — (1)  General  rule. 
The  availability  of  benefits,  rights,  and 
features  provided  under  a  plan  does  not 
discriminate  in  favor  of  highly 
compensated  employees  if  the  plan 
satisfies  the  requirements  of  this  section. 
The  benefits,  rights,  and  features  subject 
to  this  requirement  are  all  optional 
forms  of  benefit,  ancillary  benefits,  and 
other  rights  and  features  available  to 
any  employee  under  the  plan.  In  general, 
each  benefit,  right,  and  feature  provided 
under  a  plan  is  separately  subject  to  the 
requirements  of  this  section  regardless 
of  whether  the  particular  benefit,  right, 
or  feature  is  actuarially  equivalent  to 
any  other  benefit,  right,  or  feature 
provided  under  the  plan.  Thus,  for 
example,  a  plan  may  not  condition  or 
otherwise  limit  the  availability  of  an 
optional  form  of  benefit  provided  under 
the  plan  in  a  manner  that  violates  the 
requirements  of  this  section,  even 
though  the  optional  form  of  benefit  is 
only  one  of  several  actuarially 


equivalent  optional  forms  of  benefit 
under  the  plan. 

(2)  Overview.  A  benefit,  right,  or 
feature  provided  under  a  plan  is  made 
available  to  employees  in  the  plan  in  a 
nondiscriminatory  manner  only  if  the 
benefit,  right,  or  feature  separately 
satisfies  the  current  availability 
requirement  of  paragraph  (b)  of  this 
section  and  the  effective  availability 
requirement  of  paragraph  (c)  of  this 
section.  Paragraph  (d)  of  this  section 
provides  special  rules  for  mergers  and 
acquisitions,  employees  with  accrued 
beneflts  who  are  not  currently  benefiting 
under  the  plan,  early  retirement  window 
benefits,  permissive  aggregation  of 
certain  benefits,  rights,  or  features,  and 
certain  spousal  benefits.  Paragraph  (e) 
of  this  section  defines  optional  forms  of 
benefit,  ancillary  benefits,  and  other 
rights  and  features.  See  S  1.401(a)(4)- 
9(i))(3)  for  special  rules  regarding  how 
this  section  is  applied  where  one  or 
more  defined  contribution  plans  and  one 
or  more  defined  benefit  plans  are 
permissively  aggregated  and  treated  as 
a  single  plan  pursuant  to  S  1.410(b)-7(d). 

(b)  Current  availability — (1)  General 
rule.  The  group  of  employees  in  the  plan 
year  to  whom  a  benefit,  right,  or  feature 
is  currently  available  during  the  plan  year 
must  satisfy  either  the  ratio  percentage 
test  of  S  1.410(b)-2{b)(2)  or  the 
nondiscriminatory  classification  test  of 
§  1.410(b)-4  (without  regard  to  the 
average  benefit  percentage  test  of 
S  1.410(b)-5).  In  determining  whether  the 
group  of  employees  satisfies  the  ratio 
percentage  test  or  the  nondiscriminatory 
classification  test,  an  employee  is 
treated  as  benefiting  only  if  the  benefit, 
right,  or  feature  is  currently  available  to 
the  employee  under  the  plan. 

(2)  Determination  of  current 
availability — (i)  General  rule.  Whether 
a  benefit,  right,  or  feature  that  is  subject 
to  specified  eligibility  conditions  is 
currently  available  to  an  employee 
generally  is  determined  based  on  the 
current  facts  and  circumstances  with 
respect  to  the  employee  (e.g.,  current 
compensation,  current  accrued  benefit, 
current  position,  or  current  net  worth). 
Thus,  the  fact  that  an  employee  may,  in 
the  future,  satisfy  a  precondition  to 
receipt  of  the  benefit,  right,  or  feature 
generally  does  not  cause  the  benefit, 
right,  or  feature  to  be  currently  available 
to  the  employee. 

(ii)  Certain  age  and  service  conditions 
disregarded — (A)  General  rule. 
Notwithstanding  paragraph  (b)(2)(i)  of 
this  section,  any  specified  age  or  service 
condition  with  respect  to  an  optional 
form  of  benefit  or  a  social  security 
supplement  is  disregarded  in 
determining  whether  the  optional  form 
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of  benefit  or  the  social  security 
supplement  is  current  available  to  an 
employee.  Thus,  for  example,  an 
optional  form  of  benefit  that  is  available 
to  all  employees  in  the  plan  who 
terminate  employment  on  or  after  age  55 
with  at  least  10  years  of  service  is 
treated  as  currently  available  to  an 
employee,  without  regard  to  the 
employee's  current  age  or  years  of 
service  and  without  regard  to  whether 
the  employee  could  potentially  meet  the 
age  and  service  conditions  prior  to 
attaining  the  plan's  normal  retirement 
age.  The  exception  in  this  paragraph 
(b)(2)(ii](A]  does  not  apply  in  the  case  of 
ancillary  benefits  (other  than  social 
sectuity  supplements)  or  other  rights 
and  features. 

(B)  Time-limited  age  or  service 
conditions  not  disregarded. 
Notwithstanding  paragraph  (b)(2)(ii)(A) 
of  this  section,  an  age  or  service 
condition  is  not  disregarded  in 
determining  the  current  availability  of 
an  optional  form  of  benefit  or  social 
security  supplement  if  the  condition 
must  be  satisfied  within  a  limited  period 
of  time.  However,  in  determining  the 
current  availability  of  an  optional  form 
of  benefit  or  a  social  security 
supplement  subject  to  such  an  age  or 
service  condition,  the  age  and  service  of 
employees  may  be  projected  to  the  last 
date  by  which  the  age  condition  or 
service  condition  must  be  satisfied  in 
order  to  be  eligible  for  the  optional  form 
of  benefit  or  social  security  supplement 
under  the  plan.  Thus,  for  example,  an 
optional  form  of  benefit  that  is  available 
only  to  employees  who  terminate 
employment  between  July  1, 1993,  and 
December  31, 1993,  after  attainment  of 
age  55  with  at  least  10  years  of  service  is 
treated  as  currently  available  to  an 
employee  only  if  the  employee  could 
satisfy  those  age  and  service  conditions 
by  December  31, 1993. 

(iii)  Certain  other  conditions 
disregarded.  Specified  conditions  on  the 
availability  of  a  benefit,  right,  or  feature 
requiring  termination  of  employment 
death,  satisfaction  of  a  specified  health 
condition  (or  failure  to  meet  such 
condition),  disability,  hardship,  marital 
status,  default  on  a  plan  loan  secured  by 
a  participant's  account  balance, 
execution  of  a  covenant  not  to  compete, 
application  for  benefits,  election  of  a 
benefit  form,  or  absence  from  service 
(for  which  imputed  service  or  imputed 
compensation  is  granted  in  accordance 
with  {  1.401(aM4)-ll(d)  or  1.414(sH(e). 
respectively),  are  disregarded  in 
determining  the  employees  to  whom  the 
benefit,  ri^t,  or  feature  is  currently 
available. 


(iv)  Mandatory  cash-outs.  In  the  case 
of  a  plan  that  provides  for  mandatory 
cash-outs  of  all  terminated  employees 
who  have  a  vested  accrued  benefit  with 
an  actuarial  present  value  less  than  or 
equal  to  a  specified  dollar  amount  (not 
to  exceed  $3,500)  as  permitted  by 
sections  411(a)(ll)  and  417(e),  any 
condition  on  a  benefit  right  or  feature 
that  requires  the  employee  to  have  a 
vested  accrued  benefit  with  an  actuarial 
present  value  in  exceM  of  the  specified 
dollar  amoimt  is  disregarded. 

(v)  Certain  conditions  on  plan  loans. 
In  the  case  of  an  employee's  right  to  a 
loan  from  the  plan,  the  condition  that  an 
employee  must  have  an  account  balance 
sufficient  to  be  eligible  to  receive  a 
minimum  loan  amount  specified  in  the 
plan  (not  to  exceed  $1,000)  is 
disregarded  in  determining  the 
employees  to  whom  the  right  is 
available. 

(3)  Optional  forms  of  benefit  and 
other  rights  and  features  that  are 
eliminated  prospectively — (i)  Special 
testing  rule.  Notwithstanding  paragraph 
(b)(1)  of  this  section,  an  optional  form  of 
benefit  or  other  right  or  feature  that  is 
permanently  eliminated  with  respect  to  - 
benefits  accrued  after  the  later  of  the 
eliminating  amendment's  adoption  or 
effective  date  (the  "elimination  date"), 
but  is  retained  with  respect  to  benefits 
accrued  as  of  the  elimination  date,  and 
that  satisfies  this  paragraph  (b)  as  of  the 
elimination  date,  is  treated  as  satisfying 
this  paragraph  (b)  for  all  subsequent 
periods.  This  rule  does  not  apply  in  the 
case  of  ancillary  benefits.  In  addition, 
this  rule  does  not  apply  if  there  are  any 
changes  in  the  terms  of  the  optional 
form  of  benefit  or  other  right  or  feature 
(including  changes  in  the  employees  to 
whom  it  is  available)  after  the 
elimination  date. 

(ii)  Treatment  of  earnings.  For 
purposes  of  this  paragraph  (b)(3).  in  the 
case  of  a  defined  contribution  plan, 
benefits  accrued  as  of  the  elimination 
date  include  subsequent  earnings, 
expenses,  gains,  and  losses  attributable 
to  the  balance  in  an  employee's  account 
as  of  the  elimination  date. 
Notwithstanding  the  foregoing,  in  the 
case  of  a  right  to  a  plan  loan  that  is 
prospectively  eliminated,  a  plan  may 
treat,  on  a  uniform  basis,  the  benefits 
accrued  as  of  the  elimination  date  as 
consisting  exclusively  of  the  dollar 
amount  of  the  balance  in  the  employee's 
account  as  of  the  elimination  date. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (bH3). 

Example.  Plan  A  is  a  defined  beneHt  plan 
tliat  provides  a  single  sum  optional  form  of 
benefit  thai  ts  arailable  to  ail  employees  on 
(ermination  of  emptoyment.  Plan  A  is 
amended  fannaty  1. 1993.  to  eliminate  this 


single  sum  optional  form  of  benefit  with 
respect  to  benefits  accured  after  Decemlwr 
31, 1993.  As  of  December  31, 1993.  the  single 
sum  optional  form  of  benefit  is  currently 
available  to  a  group  of  employees  that 
satisfies  the  ratio  percentage  test  of 
f  1.410(b)-2(bK2).  As  of  January  1,  2001.  all 
nonhighly  compensated  employees  who  were 
entitled  to  the  single  sum  optional  form  of 
benefit  tiave  terminated  from  employment 
with  the  employer  and  have  taken  a 
distribution  of  their  benefits.  The  only 
remaining  employees  who  have  a  right  to 
take  a  portion  of  their  l>enerits  In  the  form  of 
a  single  sum  optional  form  of  benefit  on 
termination  of  employment  are  highly 
compensated  employees.  Because  the 
availability  of  the  single  sum  optional  form  of 
benefit  satisfied  the  current  availability 
requirements  of  this  paragraph  (b)  on 
December  31. 1993  (i.e..  immediately  prior  to 
the  later  of  the  date  on  which  the  amendment 
was  adopted  or  effective),  the  optional  form 
of  benefit  is  deemed  to  continue  to  satisfy  the 
current  availability  requirement  of  this 
paragraph  (b)  for  subsequent  plan  years 
without  further  testing. 

(c)  Effective  availability — (1)  In 
general.  Based  on  all  the  facts  and 
circumstances,  the  group  of  employees 
to  whom  the  benefit  right  or  feature  is 
effectively  available  must  not 
substantially  favor  highly  compensated 
employees.  This  requirement  must  be 
met  even  if  the  benefit,  right,  or  feature 
is,  or  has  been,  currently  available  to  a 
group  of  employees  that  satisfies  the 
current  availability  requirement  of 
paragraph  (b)  of  this  section. 

(2)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (c). 

Example  1.  Employer  X  maintains  Plan  A.  a 
defined  benefit  plan  that  covers  trath  of  its 
highly  compensated  nonexcludable 
employees  and  9  of  its  12  nonhighly 
compensated  nonexcludable  employees.  Plan 
A  provides  for  a  normal  retirement  benefit 
payable  as  an  annuity  and  based  on  a  normal 
retirement  age  of  65,  and  an  early  retirement 
benefit  payable  upon  termination  in  the  form 
of  an  annuity  to  employees  who  terminate 
from  service  with  the  employer  on  or  after 
age  55  with  30  or  more  years  of  service.  Both 
highly  compensated  employees  of  Employer 
X  currently  meet  the  age  and  service 
requirement,  or  will  have  30  years  of  service 
by  the  time  they  reach  age  55.  All  but  2  of  the 
9  nonhighly  compensated  employees  of 
Employer  X  who  are  covered  by  Plan  A  were 
hired  on  or  after  age  35  and.  thos,  cannot 
qualify  for  the  early  retirement  t>enefit.  Even 
though  the  group  of  employees  to  whom  the 
early  retirement  benefit  is  currently  available 
satisfies  the  ratio  percentage  test  of 
i  1.410(b)-2(b|(2)  when  age  and  service  are 
disregarded  pursuant  to  paragraph 
(b)(2](ii)(A)  of  this  section,  under  these  facts, 
the  group  of  employees  to  whom  the  early 
retirement  benefit  Is  effectively  available 
substantially  favors  highly  compensated 
employees. 
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Example  Z  EmpIoVer  Y  maintains  Plan  B,  a 
defined  benefit  plamthat  provides  for  a 
normal  retirement  bfnefit  payable  as  an 
annuity  and  based  on  a  normal  retirement 
age  of  65.  By  a  plan  amendment  first  adopted 
and  effective  December  1, 1993,  Employer  Y 
amends  Plan  B  to  provide  an  early  retirement 
benefit  that  is  availaible  only  to  employees 
who  terminate  employment  by  December  15, 
1993,  and  who  are  a^  least  age  55  with  30  or 
more  years  of  servic^.  Assume  that  all 
employees  were  hir^  prior  to  attaining  age 
25.  and  that  the  group  of  employees  who 
have,  or  will  have  attained  age  55  with  30 
years  of  service  by  December  15  1993, 
satisfies  the  ratio  percentage  test  of 
1 1.410(b)-2fb)(2).  Ajsume,  further,  that  the 
employer  takes  no  steps  to  inform  all  eligible 
employees  of  the  eaif  y  retirement  option  on  a 
timely  basis,  and  thajt  the  only  employees 
who  terminate  from  Employment  with  the 
employer  during  the  S-week  period  in  which 
the  early  retirement  benefit  is  available  are 
highly  compensated  employees.  Under  these 
facts,  the  group  of  employees  to  whom  this 
early  retirement  winjow  benefit  is  effectively 
available  substantialy  favors  highly 
compensated  emplovees. 

Example  3.  Emploter  Z  amends  Plan  C  on 
June  30, 1992,  to  provide  for  a  single  sum 
optional  form  of  benefit  for  employees  who 
terminate  from  employment  with  Employer  Z 
after  June  30. 1992,  aid  before  January  1, 
1993.  The  availabilitV  of  this  single  sum 
optional  form  of  beni  fit  is  conditioned  on  the 
employee's  having  a  particular  disability  at 
the  time  of  terminatit  n  of  employment.  The 
only  employee  of  thej  employer  who  meets 
this  disability  requirement  at-the  time  of  the 
amendment  and  thereafter  through  December 
31, 1992,  is  a  highly  compensated  employee. 
Under  paragraph  (b)(!2){iii)  of  this  section,  the 
disability  condition  i|  disregarded  in 
determining  the  currant  availability  of  the 
single  sum  optional  f  irm  of  benefit 
Nevertheless,  under  I  hese  facts,  the  group  of 
employees  to  whom  I  he  single  sum  optional 
form  of  benefit  is  eff(  ctively  available 
substantially  favors  I  ighly  compensated 
employees. 

(d)  Special  rules  —{1)  Mergers  and 
acquisitions — (i)  5j  }ecial  testing  rule.  In 
the  case  of  a  transi  tction  described  in 
paragraph  (d)(l)(ii]j(A)  of  this  section,  an 
optional  form  of  benefit  or  other  right  or 
feature  available  u^der  a  plan  of  an 
employer  is  treated  as  satisfying  the 
lequirements  of  this  section  for  the  plan 
year  of  the  transaction  and  all 
subsequent  plan  yaars  if  all  the 
following  requirements  are  satisfied — 

(A)  The  optional  form  of  benefit  or 
other  right  or  feature  satisfied  the 
requirements  of  paragraphs  (b)  and  (c) 
of  this  section  immediately  before  the 
transaction  {without  taking  into  account 
section  410(b)(6)(C|).  This  determination 
is  made  with  referance  to  the  plan  of  the 
prior  employer  and  its  nonexcludable 
employees.  I 

(B)  The  optional  form  of  benefit  or 
other  right  or  feature  satisfies  the 
requirements  of  pa  -agraphs  (b)  and  (c) 
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of  this  section  immediately  after  the 
transaction  (without  taking  into  account 
section  410(b)(6)(C)  or  this  paragraph 
(d)(1)).  This  determination  is  made  with 
reference  to  the  plan  of  the  current 
employer  and  its  nonexcludable 
employees. 

(C)  The  optional  form  of  benefit  or 
other  right  or  feature  is  available  under 
the  plan  of  the  current  employer  after 
the  transaction  on  the  same  terms  as  it 
was  available  under  the  plan  of  the  prior 
employer  before  the  transaction.  Thus, 
for  example,  the  optional  form  of  benefit 
or  other  right  or  feature  must  continue  to 
be  available  to  the  acquired  employees 
to  whom  the  optional  form  of  benefits  or 
other  right  or  feature  was  available 
before  the  transaction,  and  may  not  be 
made  available  to  any  additional 
employees  after  the  transaction  to 
whom  the  optional  form  of  benefit  or 
other  right  or  featiire  was  not  available 
before  the  transaction. 

(ii)  Scope  of  special  testing  rule.  This 
paragraph  (d)(1)  applies  only — 

(A)  In  the  case  of  a  transaction 
between  the  current  employer  and  the 
prior  employer  that  is  a  stock  or  asset 
acquisition,  a  merger,  or  other  similar 
transaction  involving  a  change  in  the 
employer  of  the  employees  of  a  trade  or 
business. 

(B)  For  the  period  that  the 
requirements  in  paragraph  (d)(l){i)  of 
this  section  are  satisfied. 

(C)  To  optional  forms  of  benefit  and 
other  rights  and  features,  but  not  to 
ancillary  benefits. 

(D)  To  optional  forms  of  benefit  and 
other  rights  and  features  with  respect  to 
benefits  accrued  under  the  plan  of  the 
current  employer,  and  not  to  optional 
forms  of  benefit  and  other  rights  and 
features  with  respect  to  benefits  accrued 
under  the  plan  of  the  prior  employer 
(unless,  pursuant  to  the  transaction,  the 
plan  of  the  prior  employer  becomes  the 
plan  of  the  current  employer,  or  the 
assets  and  liabilities  with  respect  to  the 
acquired  employees  under  the  plan  of 
the  prior  employer  are  transferred  to  the 
plan  of  the  ctirrent  employer  in  a  plan 
merger,  consolidation,  or  other  transfer 
described  in  section  414(1)). 

(iii)  Option  to  extend  availability  to 
new  employees.  Notwithstanding 
paragraph  (d)(l)(i)(C)  of  this  section,  the 
optional  form  of  benefit  or  other  right  or 
feature  may  be  extended  to  additional 
employees  who  are  either  hired  by  or 
transferred  into  the  acquired  trade  or 
business  during  the  transition  period 
defined  in  section  410(b)(6)(C)(ii).  The 
option  in  this  paragraph  (d)(l)(iii] 
applies  only  if  the  optional  form  of 
benefit  or  other  right  or  feature  satisfies 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section  immediately  after  the 


transition  period  (without  taking  into 
account  this  paragraph  (d)(1)),  in 
addition  to  the  requirements  in 
paragraph  (d)(l)(i)  of  this  section. 

(iv)  Example.  The  following  example 
illustrates  this  paragraph  (d)(1). 

Example.  Employer  X  maintains  Plan  A,  a 
defined  t)enefit  plan  with  a  single  sum 
optional  form  of  benefit  for  all  employees  in 
t.he  plan.  Employer  Y  acquires  Employer  X 
and  merges  Plan  A  into  Plan  B,  a  defined 
benefit  plan  maintained  by  Employer  Y  that 
does  not  otherwise  provide  a  single  sum 
optional  form  of  benefit.  Employer  Y 
continues  to  provide  the  single  sum  optional 
form  of  benefit  under  Plan  B  on  the  same 
terms  as  it  was  offered  under  Plan  A  to  all 
employees  who  were  acquired  in  the 
transaction  with  Employer  X  (and  to  no  other 
employees).  The  single  sum  optional  form  of 
benefit  satisfied  paragraphs  (b)  and  (c)  of  this 
section  immediately  prior  to  the  transaction 
(without  regard  to  section  410(b)(6)(C)),  when 
tested  with  reference  to  Plan  A  and  Employer 
X's  nonexcludable  employees.  The  optional 
form  of  benefit  satisfies  paragraphs  (b]  and 
(c)  of  this  section  immediately  following  the 
transaction  (determined  without  taking  into 
account  section  410(b)(6)(C)  or  this  paragraph 
(d)(1)),  when  tested  with  reference  to  Plan  B 
end  Employer  Vs  nonexcludable  employees. 
Under  these  facts.  Plan  B  is  treated  as 
satisfying  the  requirements  of  this  section 
with  respect  to  tiie  single  sum  optional  form 
of  benefit  for  the  plan  year  of  the  transaction 
and  all  subsequent  plan  years. 

(2)  Frozen  participants.  A  plan  must 
satisfy  the  nondiscriminatory 
availability  requirement  of  this  section, 
not  only  with  respect  to  benefits,  rights, 
and  features  provided  to  employees  who 
are  currently  benefiting  under  the  plan, 
but  also  separately  with  respect  to 
benefits,  rights,  and  features  provided  to 
nonexcludable  employees  with  accrued 
benefits  who  are  not  currently  benefiting 
under  the  plan  ("fit)zen  participants"). 
Thus,  each  benefit,  right,  and  feature 
available  to  any  frozen  participant 
under  the  plan  is  separately  subject  to 
the  requirements  of  this  section.  A  plan 
satisfies  this  section  with  respect  to  a 
benefit,  right,  or  feature  available  to  any 
frozen  participant  under  the  plan  only  if 
one  or  more  of  the  following 
requirements  is  satisfied — 

(i)  The  benefit  right,  or  feature  would 
satisfy  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section  if  the  benefit 
right  or  feature  were  not  available  to 
any  employee  currently  benefiting  under 
the  plan; 

(ii)  The  benefit  right  or  feature  would 
satisfy  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section  if  all  frozen 
participants  were  treated  as  employees 
currently  benefiting  imder  the  plan; 

(iii)  No  change  in  the  availabihty  of 
the  benefit  right  or  feature  has  been 
made  that  is  first  effective  in  the  current 
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plan  year  with  respect  to  a  frozen 
participant:  or 

(iv)  Any  change  in  the  availabihty  of 
the  benefit,  right,  or  feature  that  is  ftrst 
effective  in  the  current  plan  year  with 
respect  to  a  frozen  participant  is  made 
in  a  nondiscriminatory  manner.  Thus, 
any  expansion  in  the  availability  of  the 
benefit,  right,  or  feature  to  any  highly 
compensated  frozen  participant  must  be 
applied  on  a  consistent  basis  to  all 
nonhighly  compensated  frozen 
participants.  Similarly,  any  contraction 
in  the  availability  of  the  benefit,  right,  or 
feature  that  affects  any  nonhighly 
compensated  frozen  participant  must  be 
applied  on  a  consistent  basis  to  all 
highly  compensated  frozen  participants. 

(3)  Early  retirement  window  benefits. 
An  early  retirement  benefit  that  is  only 
available  to  employees  who  terminate 
employment  within  a  specified  time 
period  is  an  optional  form  of  benefit  that 
must  separately  satisfy  the  requirements 
of  this  section.  See  paragraph  (e)(1)  of 
this  section  for  the  definition  of  optional 
form  of  benefit.  Nonetheless,  if  the  early 
retirement  benefit  meets  the  definition 
of  an  early  retirement  window  benefit  in 
9  1.401(a)(4)-3(f)(4)(iii),  and  if  the  early 
retirement  window  beneHt  is  available 
for  a  speciHed  period  that  begins  in  one 
plan  year  and  ends  in  the  immediately 
succeeding  plan  year,  the  early 
retirement  window  benefit  is 
disregarded  for  purposes  of  applying 
this  section  to  the  plan  for  the  second 
plan  year.  The  preceding  sentence 
applies  solely  in  the  case  of  employees 
to  whom  the  early  retirement  window 
benefit  was  treated  as  currently 
available  for  purposes  of  applying  this 
section  to  the  plan  for  the  first  plan  year, 
but  who  did  not  elect  the  window  in  that 
plan  year. 

(4)  Permissive  aggregation  of  certain 
benefits,  rights,  or  features — (i)  General 
rule.  In  general,  each  optional  form  of 
beneflt,  ancillary  beneHt,  and  other  right 
or  feature  must  separately  satisfy  the 
requirements  of  this  section.  However, 
an  optional  form  of  benefit,  ancillary 
benefit,  or  other  right  or  feature  may  be 
aggregated  with  another  optional  form 
of  benefit,  ancillary  benefit,  or  other 
right  or  feature,  respectively,  and  the 
two  may  be  treated  as  a  single  optional 
form  of  benefit,  ancillary  benefit,  or 
other  right  or  feature,  if  both  of  the 
following  requirements  are  satisfied — 

(A)  One  of  the  two  optional  forms  of 
benefit,  ancillary  benefits,  or  other  rights 
or 

(A)  One  of  the  two  optional  forms  of 
benefit,  ancillary  benefits,  or  other  rights 
or  features  is  in  all  cases  of  inherently 
equal  or  greater  value  than  the  other. 
For  this  purpose,  one  benefit,  right,  or 
feature  is  of  inherently  equal  or  greater 


value  than  another  benefit,  right,  or 
feature  only  if.  at  any  time  and  under 
any  conditions,  it  is  impossible  for  any 
employee  to  receive  a  smaller  amount 
under  the  first  benefit  right,  or  feature 
than  under  the  second  benefit,  right  or 
featiu^. 

(B)  The  optional  form  of  benefit 
ancillary  benefit  or  other  right  or 
feature  of  inherently  equal  or  greater 
value  separately  satisfies  the 
requirements  of  this  section  (without 
regard  to  this  paragraph  (d)(4)). 

(ii)  Aggregation  may  be  applied  more 
than  once.  The  aggregation  rule  in  this 
paragraph  (d)(4)  may  be  applied  more 
than  once.  Thus,  for  example,  an 
optional  form  of  benefit  may  be 
aggregated  with  another  optional  form 
of  benefit  that  itself  constitutes  two 
separate  optional  forms  of  benefit  that 
are  aggregated  and  treated  as  a  single 
optional  form  of  benefit  under  this 
paragraph  (d)(4). 

(iii)  Examples.  The  following 
examples  illustrate  the  permissive 
aggregation  rule  in  this  paragraph  (d)(4). 

Example  1.  Man  A  is  a  defined  benefit  plan 
that  provides  a  single  sum  optional  form  of 
benefit  to  all  employees  in  the  plan.  The 
single  sum  optional  form  of  benefit  is 
available  on  the  same  terms  to  all  employees 
in  the  plan,  except  that  for  employees  in 
Division  A  a  5-percent  discount  factor  is 
applied,  and  for  employees  of  Division  B,  a  7- 
percent  discount  factor  is  applied.  Under 
paragraph  (e)(1)  of  this  section,  the  single 
sum  optional  form  of  benefit  constitutes  two 
separate  optional  forms  of  benefit.  Assume 
that  the  single  sum  optional  form  of  benefit 
available  to  employees  of  Division  A 
separately  satisfies  the  requirements  of  this 
section  without  taking  into  account  this 
paragraph  (d)(4).  Because  a  lower  discount 
factor  is  applied  in  determining  the  single 
sum  optional  form  of  benefit  available  to 
employees  of  Division  A  than  is  applied  in 
determining  the  single  sum  optional  form  of 
benefit  available  to  employees  of  Division  B, 
the  first  single  sum  optional  form  of  benefit  is 
inherently  more  valuable  than  the  second 
single  sum  optional  form  of  benefit.  Under 
these  facts,  these  two  single  sum  optional 
forms  of  benefit  may  be  aggregated  and 
treated  as  a  single  optional  form  of  benefit  for 
purposes  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  in  order  to  receive  the 
single  sum  optional  form  of  benefit, 
employees  of  Division  A  (but  not  employees 
of  Division  B)  must  have  completed  at  least 
20  years  of  service.  The  single  sum  optional 
form  of  benefit  available  to  employees  of 
Division  A  is  not  of  inherently  equal  or 
greater  value  than  the  single  sum  optional 
form  of  benefit  available  to  employees  of 
Division  B.  because  an  employee  of  Division 
A  who  terminates  employment  with  less  than 
20  years  of  service  would  receive  a  smaller 
amount  (i.e.,  zero)  than  a  similarly  situated 
employee  of  Division  B  who  terminates 
employment  with  less  than  20  years  of 
service.  Under  these  facts,  the  two  single  sum 


optional  forms  of  benefit  may  not  be 
aggregated  and  treated  as  a  single  optional 
form  of  benefit  for  purposes  of  this  section. 

(5)  Certain  spousal  benefits.  In  the 
case  of  a  plan  that  includes  two  or  more 
plans  that  have  been  permissively 
aggregated  under  \  1.410(b)-7(d),  the 
aggregated  plan  satisfies  the 
requirements  of  this  section  with  respect 
to  the  availability  of  any  nonsubsidized 
qualified  joint  and  survivor  annuities, 
qualified  preretirement  survivor 
annuities,  or  spousal  death  benefits 
described  in  section  401(a)(ll),  if  each 
plan  that  is  part  of  the  aggregated  plan 
satisfies  section  4(n(a)(ll).  If  any 
subsidized  qualified  joint  and  survivor 
annuities,  qualified  preretirement 
survivor  armuities.  or  spousal  death 
benefits  described  in  section  401(a)(ll) 
are  provided,  the  availabiUty  of  these 
subsidized  benefits  under  the 
aggregated  plan  must  satisfy  either  the 
requirements  of  this  section  or  the 
special  rule  of  S  1.4(n(a)(4)-e(b)(3)(i) 
(regarding  non-core  benefits,  rights,  and 
features  under  a  DB/DC  plan), 
whichever  is  applicable.  Whether  a 
benefit  is  considered  subsidized  for  this 
purpose  may  be  determined  using  the 
interest  rate,  mortality,  and  other 
actuarial  assumptions  specified  in  the 
plan,  provided  those  assumptions  are 
reasonable.  Whether  those  assumptions 
are  reasonable  is  determined  taking  into 
account  any  other  assumptions  used 
under  the  plan.  In  addition,  for  purposes 
of  this  paragraph  (d)(5),  a  qualified  joint 
and  survivor  annuity,  quahfied 
preretirement  survivor  anniiity.  or 
spousal  death  benefit  is  deemed  to  be 
nonsubsidized  if  it  is  provided  under  a 
defined  contribution  plan. 

(e)  Definitions— {\]  Optional  form  of 
benefit— {{)  General  rule.  For  purposes 
of  this  section,  the  term  "optional  form 
of  benefit"  means  a  distribution 
alternative  (including  the  normal  form  of 
benefit)  that  is  available  under  a  plan 
with  respect  to  benefits  described  in 
section  411(d)(6)(A)  or  eariy  retirement 
benefits  and  retirement-type  subsidies 
described  in  section  411(d)(6)(B)(i), 
including  QSUPPs.  Except  as  provided 
in  paragraph  (e)(l)(ii)  of  this  section. 
different  optional  forms  of  benefit  exist 
if  the  distribution  alternative  is  not 
payable  on  substantially  the  same 
terms.  The  relevant  terms  include  all 
terms  affecting  the  value  of  the  optional 
form,  such  as  the  method  of  benefit 
calculation  and  the  actuarial 
assumptions  used  to  determine  the 
amount  distributed.  Different  optional 
forms  of  benefit  may  result  from 
differences  in  payment  schedule,  timing, 
commencement  medium  of  distribution 
(e.g.,  in  cash  or  in  kind),  election  rights. 
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or  the  portion  of  tqe  benefit  to  which  the 
distribution  shem«tive  appbes. 

|ii)  Excepiion9—iA]  Dtffereoces  in 
benefit  formula  or  accrual  method.  An 
optional  form  of  benefit  available  under 
a  defined  benefit  ptan  does  not  fail  to  be 
a  sin^  optional  fc^rm  of  benefit  merely 
because  the  benefik  formula  or  accrual 
method  (or  both)  underlying  the  optioaal 
form  of  benefit  arel  different  for  different 
employees  to  whoiti  the  optional  form  of 
beneHt  is  availably.  Notwithstanding  the 
foregoing,  differences  in  the  normal 
retirement  ages  of  employees  or  in  the 
form  in  which  the  Accrued  benefit  of 
employees  it  payable  at  normal 
retirement  age  under  a  plan  are  taken 
into  account  in  determining  whether  an 
optional  form  of  banefit  constitutes  one 
or  more  optional  fdrms  of  benefit. 

(B)  Differences  /i  allocation  formula. 
An  optional  form  of  benefit  available 
under  a  defined  contribution  plan  does 
not  fail  tu  be  a  sindle  optional  form  of 
benefit  merely  because  the  method  of 
determining  allocations  (including 
allocations  of  earnings,  expenses,  gains, 
and  losses  describtd  in  S  1.401(a)(4)- 
2(c)(2](iii]]  to  accoiint  balances  are 
different  for  differefit  employees  to 
whom  the  optional  form  of  benefit  is 
available. 

(C)  Distributions  subject  to  section 
417(e).  An  optional  form  of  benefit 
available  under  a  qefined  benefit  plan 
does  not  fail  to  be  a  single  optional  form 
of  benefit  merely  because,  in 
determining  the  aniount  of  a 
distribution,  the  plan  applies  a  lower 
interest  rate  to  determine  the 
distribution  for  employees  with  a  vested 
accrued  benefit  ha<  ing  an  acttiarial 
present  value  not  L  i  excess  of  $25,000,  as 
required  by  section  417(e)  and 
§  1.417(e)-l. 

(iii)  Examples.  Tie  following 
examples  illustrate  the  definition  of 
optional  form  of  benefit  in  this 
paragraph  (e)(1). 


Exaar.ple  1.  Plan  A 


employee's  single  life 


a  defined  benefit  plan 


that  benefits  all  empli  tyees  of  Divisiong  M 
and  N.  The  plan  offer  i  a  qualified  joint  and 
50-percenl  surviYor  ai  inuity  at  normal 
retirement  age,  calcal  ited  by  multiplying  an 


amirrity  payment  by  a 


factor.  For  an  employee  of  Division  M  who«e 
benefit  commences  a|  age  65.  the  plan 
provides  a  factor  of  OSa  but  for  a  similariy 
situated  employee  of  Divisioa  N  the  plan 
provides  a  factor  of  OJBS.  The  qualified  joint 
and  survivor  annuity  |s  not  available  to 
employees  of  Divisioit  M  and  N  on 
substantially  tbe  sam^  terms. 

Example  2.  Ptan  B  i^  a  defined  bcnefil  plan 
that  benefits  all  employees  of  Divisions  R 
and  S.  The  plan  offers  a  single  sum  optional 
form  of  beniefil  whicfa^  for  employees  of 
DiviakMi  R.  is  delermibed  using  a  fixed 
interest  rate  assumption  and,  for  enploycea 
of  Division  S,  is  deter|niiied  osing  a  different 


fixed  interest  rate  Mswnption.  Tke  single 
sum  optioaal  form  of  benefit  is  not  availal>le 
to  employees  of  Divisions  R  and  S  oo 
substantially  the  same  terms. 

Example  3.  Plan  C  is  a  defined  l>enefit  ;dan 
that  benefits  all  employees  of  Divisions  T  and 
U.  The  plan  offers  a  sirtgie  sum  optional  form 
of  benefit,  available  on  the  same  terms  and 
determined  using  the  same  actuarial 
assumptions,  to  all  employees.  However, 
different  benefit  formulas  are  provided  to 
each  division.  Despite  that  fact,  under  the 
exception  provided  in  paragraph  (e)(l)(ii)(A) 
of  this  section,  the  single  sum  optional  form 
of  t>enefit  available  to  emplojrees  of  Division 
T  is  not  a  separate  optional  form  of  benefit 
from  the  single  sum  optional  form  arailable 
to  employees  of  Divtsion  U. 

(2)  Ancillary  benefit  For  purposes  of 
this  section,  the  term  "ancillary  benefit" 
includes  social  security  supplements 
(other  than  QSL'PPs),  disability  benefits 
not  in  excess  of  a  qualified  disabihty 
benefit  described  in  section  411(a)(9), 
ancillary  life  insurance  and  health 
insurance  benefits,  death  benefits  imder 
a  defined  contribution  plan, 
preretirement  death  benefits  under  a 
defined  benefit  plan,  shut-down  benefits 
not  protected  under  section  411(d)(6), 
and  other  similar  benefits.  Different 
ancillary  benefits  exist  with  respect  to 
each  benefit  that  is  not  available  on 
substantially  the  same  terms. 

(3)  Other  right  or  feature.  For 
purposes  of  this  section,  the  term  "other 
right  or  feature"  means  any  right  or 
feature  applicable  to  employees  under 
the  plan,  other  than  a  ri^t  or  feature 
taken  into  account  under  paragraph 
(e)(1)  or  (eH2)  of  this  section  as  part  of 
an  optional  form  of  benefit  or  an 
ancillary  benefit  under  plan,  and  other 
than  a  right  or  feature  that  cannot 
reasonably  be  expected  to  be  of  more 
than  insignificant  value  to  an  employee 
(e.g.,  administrative  details).  Different 
rights  or  features  exist  if  the  right  or 
feature  is  not  available  on  substantially 
the  same  terms.  Other  rights  and 
features  include,  but  are  not  Hmited  to, 
the  following — 

(i)  Plan  loan  provisions  (other  than 
those  relating  to  distribution  of  an 
employee's  accrued  benefit  upon  defatdt 
under  a  loan): 

(ii)  The  right  to  direct  investments; 

(iii)  The  right  to  a  particular  form  of 
investment; 

(iv)  The  right  to  a  particular  class  or 
type  of  employer  securities  (taking  into 
accotmt  any  difference  in  conversion, 
dividend,  voting,  liquidatioa  preference, 
or  other  rights  conferred  under  the 
security); 

(v)  The  right  to  make  each  rate  of 
elective  contributions  described  in 
S  1.401  (k)-lCg)(3)  (taking  into  account 
the  definitioa  of  compensation  under  the 


plan  out  of  which  elective  contribotions 
are  made); 

(vi)  The  right  to  make  after-tax 
employee  contributions  to  a  defined 
benefit  plan  that  are  not  allocated  to 
separate  accotmts; 

(vii)  The  right  to  make  each  rate  of 
employee  contributions  described  in 
9  1.401(m)-l(f](6)  (taking  into  account 
the  definition  of  compensation  tmder  the 
plan  out  of  which  employee 
contributions  are  made); 

(viii)  The  right  to  an  allocation  of  each 
rate  of  matching  contributions  described 
in  S  1.4(n(m)-(f)(12)  and  the  formulas 
and  requirements  of  matching 
contributions  (taking  into  accotmt,  if 
applicable,  the  definition  of 
compensation  under  the  plan  by 
reference  to  which  matching 
contributions  are  made,  and  any 
corrective  distributions  of  excess 
deferrals,  excess  contributions,  or 
excess  aggregate  contributions); 

(ix)  The  right  to  purtihase  additional 
retirement  or  ancillary  benefits  under 
the  plan;  and 

(x)  The  right  to  make  rollover 
contributions  and  transfers  to  and  from 
the  plan. 

§  1.401(aX4)-5    Plan  amendments  and  ptan 
terminations. 

(a)  Plan  amendments — (1)  General 
rule.  A  plan  does  not  satisfy  section 
401(a)(4)  if  a  plan  amendment  or  series 
of  plan  amendments  discriminates 
significantly  in  favor  of  highly 
compensated  employees.  For  this 
purpose,  a  plan  amendment  includes  the 
establishment  or  termination  of  a  plan 
and  any  change  in  the  benefits,  rights,  or 
features  under  a  plan. 

(2)  Facts-and-circumstances 
determination.  Whether  a  plan 
amendment  or  series  of  plan 
amendments  discriminates  significanUy 
in  favor  of  highly  compensated 
employees  is  determined  based  on  aQ 
relevant  facts  and  circumstances.  These 
include,  for  example,  the  relative 
numbers  of  highly  and  nonhighly 
compensated  employees  affected  by  the 
plan  amendment,  the  relative  accrued 
benefits  of  highly  and  nonhighly 
compensated  employees  before  and 
after  the  plan  amendment,  any 
additional  benefits  provided  to  highly 
and  nonhighly  compensated  employees 
under  other  plans,  the  relative  length  of 
service  of  highly  and  nonhighly 
compensated  employees,  the  length  of 
time  the  plan  and  the  benefit,  right,  or 
feature  being  amended  have  t>een  in 
effect  and  the  turnover  of  employees 
prior  to  the  plan  amendment,  in  the  case 
of  a  plan  amendment  that  grants  past 
service  credits,  the  relevant  facts  and 


JMI 


Federal  Register  /  Vol.  56,  No.  182  /  Thursday,  September  19,  1991  /  Rules  and  Regulations     47573 


circumstances  also  include  the  benefits 
former  employees  would  have  received 
had  the  plan,  as  amended,  been  in  effect 
throughout  the  period  for  which  past 
service  credits  are  granted.  For  this 
purpose,  past  service  credits  include 
benefits  attributable  to  an  employee's 
service  prior  to  the  time  a  new  plan  is  in 
effect,  increases  in  existing  benefits 
resulting  from  an  employee's  service 
prior  to  the  effective  date  of  a  plan 
amendment,  and  benefits  attributable  to 
an  employee's  service  with  another 
employer. 

(3)  Time  at  which  determination  is 
made.  The  requirements  of  this 
paragraph  (a)  are  generally  applied  at 
the  time  a  plan  amendment  first 
becomes  effective  for  purposes  of 
section  401(a).  Thus,  whether  a  plan 
amendment  with  a  delayed  effective 
date  discriminates  significantly  in  favor 
of  highly  compensated  employees  is 
generally  determined  when  the 
amendment  actually  becomes  effective, 
and  not  when  it  is  adopted.  In  the  case 
of  an  unpredictable  contingent  event 
benefit  (within  the  meaning  of  section 
412(1](7]),  the  determination  as  to 
whether  the  amendment  discriminates 
significantly  in  favor  of  highly 
compensated  employees  is  generally 
made  at  the  time  the  contingency  occurs. 

(4)  Treatment  of  certain  prospective 
plan  amendments.  A  plan  amendment 
increasing  future  benefits  for  highly 
compensated  employees  or  reducing 
future  benefits  for  nonhighly 
compensated  employees  does  not 
necessarily  discriminate  significantly  in 
favor  of  highly  compensated  employees. 
For  example,  an  amendment  instituting 
use  of  the  disparity  permitted  under 
section  401(1)  for  the  first  time  does  not 
necessarily  discrimincte  significantly  in 
favor  of  highly  compensated  employees. 

(5)  Safe  harbor  for  certain  grants  of 
past  service.  A  plan  amendment  that 
credits  past  service  is  deemed  not  to 
discriminate  significantly  in  favor  of 
highly  compensated  employees  if  the 
period  for  which  the  credit  is  granted 
does  not  exceed  the  5  years  immediately 
preceding  the  year  in  which  the 
amendment  first  becomes  effective,  the 
past  service  credit  is  granted  on  a 
reasonably  uniform  basis  to  current 
employees  under  the  plan,  the  amount  of 
the  credit  is  determined  by  applying  the 
current  plan  formula  to  the  number  of 
years  being  credited,  and  the  period  for 
which  past  service  credit  is  granted 
represents  actual  service  (or  imputed 
service  within  the  meaning  of 

S  1.401(a)(4)-ll(d))  with  the  employer  or 
a  previous  employer.  However,  this  safe 
harbor  is  not  available  if  a  plan 
amendment  granting  past  service  credit 


for  5  years  is  part  of  a  pattern  of 
amendments  that  significantly 
discriminates  in  favor  of  highly 
compensated  employees. 

(6)  Examples.  The  following  examples 
illustrate  the  plan  amendment  rules  in  this 
paragraph  (a). 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  covered  both  highly  and  nonhighly 
compensated  employees  for  most  of  its 
existence.  The  employer  decides  to  wind  up 
its  business.  In  the  process  of  ceasing 
operations,  but  at  a  time  when  the  plan 
covers  only  highly  compensated  employees. 
Plan  A  is  amended  to  increase  benefits  and 
thereafter  is  terminated.  Plan  A  does  not 
satisfy  this  paragraph  (a). 

Example  2.  Plan  B  is  a  denned  benefit  plan 
that  provides  a  social  security  supplement 
that  is  not  a  QSUPP.  After  substantially  all  of 
the  highly  compensated  employees  of  the 
employer  have  benefited  from  the 
supplement,  but  before  a  substantial  number 
of  nonhighly  compensated  employees  have 
become  eligible  for  the  supplement.  Plan  B  is 
amended  to  signiricantly  reduce  the  amount 
of  the  supplement.  Plan  B  does  not  satisfy 
this  paragraph  (a). 

Example  3.  Plan  C  is  a  defined  benefit  plan 
that  contains  an  ancillary  life  insurance 
benefit  available  to  all  employees.  The  plan 
is  amended  to  eliminate  this  benefit  at  a  time 
when  life  insurance  payments  have  l>een 
made  only  to  beneficiaries  of  highly 
compensated  employees.  Because  all 
employees  received  the  benefit  of  life 
insurance  coverage  before  Plan  C  was 
amended.  Plan  C  does  not  fail  to  satisfy  this 
paragraph  (a)  merely  as  a  result  of  the 
amendment 

Example  4.  Plan  D  provides  for  a  benefit  of 

1  percent  of  average  annual  compensation 
per  year  of  service.  Ten  years  after  Plan  D  is 
adopted,  it  is  amended  to  provide  a  benefit  of 

2  percent  of  average  annual  compensation 
per  year  of  service,  including  years  of  service 
prior  to  the  amendment.  The  amendment  is 
effective  only  for  employees  currently 
employed  at  the  time  of  the  amendment.  The 
ration  of  highly  compensated  employees  to 
highly  compensated  former  employees  is 
significantly  higher  than  the  ratio  of 
nonhighly  compensated  employees  to 
nonhighly  compensated  former  employees. 
Plan  D  does  not  satisfy  this  paragraph  (a). 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  the  years  of  prior 
service  are  equivalent  between  highly  and 
nonhighly  compensated  employees  who  are 
current  employees,  and  the  group  of  current 
employees  with  prior  service  would  satisfy 
the  nondiscriminatory  classification  test  of 
§  1.410(b}-4  in  the  current  and  all  prior  plan 
years  for  which  past  service  credit  is  granted. 
Plan  D  does  not  fail  to  satisfy  this  paragraph 
(a)  merely  as  a  result  of  the  amendment. 

Example  8.  Employer  V  maintains  Plan  E 
an  accumulation  plan.  In  1993,  Employer  V 
amends  Plan  E  to  provide  that  the 
compensation  used  to  determine  an 
employee's  beneFit  for  all  preceding  plan 
years  shall  not  be  less  than  the  employee's 
average  annual  compensation  as  of  the  close 
of  the  1993  plan  year.  The  years  of  service 
and  percentage  increases  in  compensation  for 


highly  compensated  employees  are 
reasonably  comparable  to  those  of  nonhighly 
compensated  employees.  In  addition,  the 
ratio  of  highly  compensated  employees  to 
highly  compensated  former  employees  is 
proportional  to  the  ratio  of  nonhighly 
compensated  employees  to  nonhighly 
compensated  former  employees.  Plan  E  does 
not  fail  to  satisfy  this  paragraph  (a)  merely  as 
a  result  of  the  amendment. 

Example  7.  Employer  W  currently  has  six 
nonexcludable  employees,  two  of  whom.  Hi 
and  H2.  are  highly  compensated  employees, 
and  the  remaining  four  of  whom.  Nl  through 
N4.  are  nonhighly  compensated  employees. 
The  ratio  of  highly  compensated  employees 
to  highly  compensated  former  employees  is 
significantly  higher  then  the  ratio  of 
nonhighly  compensated  employees  to 
nonhighly  compensated  former  employees. 
Employer  W  establishes  Plan  F.  a  denned 
l>enefit  plan  providing  a  benefit  of  1  percent 
of  average  annual  compensation  per  year  of 
service,  including  years  of  service  prior  to  the 
establishment  of  the  plan.  Hi  and  H2  each 
have  15  years  of  prior  service.  Nl  has  9  years 
of  past  service.  N2  has  5  years.  N3  has  3 
years,  and  N4  has  1  year.  Plan  E  does  not 
satisfy  this  paragraph  (a). 

Example  8.  Assume  the  same  facts  as  in 
Example  7.  except  that  Nl  through  N4  were 
hired  in  the  current  year,  and  Employer  W 
never  employed  any  nonhighly  compensated 
employees  prior  to  the  current  year.  Thus,  no 
nonhighly  compensated  employees  would 
have  received  additional  benefits  had  Plan  F 
been  in  existence  during  the  preceding  15 
years.  Plan  F  does  not  fail  to  satisfy  this 
paragraph  (a)  merely  as  a  result  of  the  grant 
of  past  service. 

Example  9.  The  facts  are  the  same  as  in 
Example  7.  except  that  the  Plan  F  limits  the 
grant  of  past  service  credit  to  5  years,  and  the 
grant  of  past  service  otherwise  satisfies  the 
safe  harbor  in  paragraph  (a)(5)  of  this  section. 
Plan  F  does  not  fail  to  satisfy  this  paragraph 
(a)  merely  as  a  result  of  the  grant  of  past 
service. 

Example  10.  The  facts  are  the  same  as  in 
Example  9.  except  that  5  years  after  the 
establishment  of  Plan  F,  Employer  W  amends 
the  plan  to  provide  a  benefit  equal  to  2 
percent  of  average  annual  compensation  per 
year  of  service,  taking  into  account  all  years 
of  service  since  the  establishment  of  the  plan. 
The  ratio  of  highly  compensated  employees 
to  highly  compensated  former  employees  who 
terminated  employment  during  the  5-year 
period  since  the  establishment  of  the  plan  is 
significantly  higher  than  the  ratio  of 
nonhighly  compensated  employees  to 
nonhighly  compensated  former  employees 
who  terminated  employment  during  the  5- 
year  period  since  the  establishment  of  the 
plan.  Although  the  amendment  described  in 
this  example  might  separately  satisfy  the  safe 
harbor  in  paragraph  (a)(S)  of  this  section,  the 
safe  harljor  is  not  available  with  respect  to 
the  amendment  because,  under  these  facts, 
the  amendment  is  part  of  a  pattern  of 
amendments  that  significantly  discriminates 
in  favor  of  highly  compensated  employees. 

Example  11.  Employer  Y  established  Plan 
C,  a  defined  benefit  plan,  covering  all  its 
employees  in  1971.  No  past  service  credit  was 
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granted  to  Emplojw  Vi  emptoyecs  at  the 
time  Plan  G  wsi  estaWished.  in  1990, 
Emplojrer  Y  scquiret  Division  B  from 
Employer  Z.  Empioyeta  of  Division  B  had 
been  covered  ander  •  defmed  benefit  plan 
maintained  by  Employer  2L  Employer  Y 
amends  Plan  C  to  cover  ail  erapioyees  of 
Division  B  and  grants  past  service  credit  to 
all  employees  of  Division  B  for  each  year  of 
service  with  Employet  Z  beginning  with  1971. 
Employer  Y  further  abends  its  plan  to 
provide  that  benefits  (or  employees  of 
Division  B  under  its  plan  wiU  be  offset  by 
benefits  paid  under  the  plan  maintained  by 
Employer  Z.  Under  th^se  facts,  Ptan  C  does 
not  fail  to  satisfy  this  para^^pb  (a)  merely  aa 
a  result  of  these  amendments. 

Example  IZ  Plan  H  is  an  insurance 
contract  plan  within  tlte  meaning  of  section 
412(i).  For  all  plan  years  before  1996.  Plan  H 
purchases  insurance  oontracts  from 
Insurance  Company  ].,In  1999.  Plan  H  shifts 
future  purchases  of  insurance  contracts  to 
Insurance  Company  K-  The  shift  in  insurance 
companies  is  a  plan  amendment  subject  to 
the  requirements  of  this  paragraph  (a). 

(b)  Pre-terminaUon  restrictions — (1) 
Required  provision*  in  defined  benefit 
plans.  A  defmed  benefit  plan  must 
incorporate  provisions  restricting 
benefits  and  distributions  as  described 
in  paragraphs  (b)(2]  and  (b)(3)  of  this 
section  at  the  time  tie  plan  is 
estabhshed  or,  if  lajer,  the  effective  date 
of  these  regulations!  unless  the 
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nefits.  A  plan 
the  event  of  plan 
fit  of  any  highly 
compensated  employee  (and  any  highly 
compensated  former  employee)  is 
limited  to  a  benefit  that  is 
nondiscriminatory  i  inder  section 
401(a)(4). 

(3)  Restrictions  o  J  distribution — (i) 
Limit  on  annual  pa\  ments.  A  plan  must 
provide  that  the  am  lual  payments  to  an 
employee  described  in  paragraph 
(b)(3)(ii)  of  this  section  are  restricted  to 
an  amount  equal  in  each  year  to  the 
payments  that  would  be  made  on  t)ehalf 
of  the  employee  un^er — 

(A)  A  straight  lifd  annoity  that  is  the 
actuarial  equivalem  of  the  accrued 
benefit  and  other  benefits  to  which  the 
employee  is  entitled  under  the  plan 
(other  than  a  socialj  security 
supplement),  and 

(B)  The  amount  of  the  payments  that 
the  employee  is  ent  tied  to  receive  under 


IMI 


a  social  security  supplement  The 
restrictions  in  this  paragraph  (b)(3)  do 
not  apply,  however,  if  any  one  of  the 
following  requirements  is  satisfied — 

[1]  After  payment  to  an  employee 
described  in  paragraph  (b)(3)(ii)  of  this 
section  of  all  benefits  payable  to  the 
employee  under  the  plan,  the  value  of 
plan  assets  equals  or  exceeds  110 
percent  of  the  value  of  current  liabilities, 
as  defined  in  section  412(/)(7). 

(2)  The  vahie  of  the  benefits  payable 
to  the  employee  under  the  plan  for  an 
employee  described  in  paragraph 
(b)(3](ii)  of  this  section  is  less  than  1 
percent  of  the  value  of  current  liabilities 
before  distribution,  or 

[3]  The  value  of  the  benefits  payable 
to  the  employee  under  the  plan  for  an 
employee  described  in  paragraph 
(b)(3)(ii]  of  this  section  does  not  exceed 
the  amount  described  in  section 
411(a)(ll)(A)  (restrictions  on  certain 
mandatory  distributions). 

(ii)  Employees  whose  benefits  are 
restricted.  The  employees  whose 
benefits  are  restricted  on  distribution 
include  all  highly  compensated 
employees  and  highly  compensated 
former  employees.  In  any  one  year,  the 
total  number  of  employees  whose 
benefits  are  subject  to  restriction  under 
this  section  can  be  limited  by  the  plan  to 
a  group  of  not  less  than  25  highly 
compensated  employees  and  highly 
compensated  former  employees.  If  the 
group  of  affected  employees  is  so 
limited  by  the  plan,  the  group  must 
consist  of  those  highly  compensated 
employees  and  highly  compensated 
former  employees  with  the  greatest 
compensation  in  the  current  or  any  prior 
year.  Plan  provisions  defining  or  altering 
the  group  of  employees  whose  benefits 
are  restricted  under  this  paragraph  (b) 
may  be  amended  at  any  time  without 
violating  section  411(d)(6). 

(iii)  "Benefit"  defined.  For  purposes  of 
this  paragraph  (b).  the  terra  "benefit" 
includes,  among  other  benefits,  loans  in 
excess  of  the  amounts  set  forth  in 
section  72(p)(2)(A),  any  periodic  irtcome. 
any  withdrawal  values  payable  to  a 
living  employee,  and  any  death  benefits 
not  provided  for  by  insurance  on  the 
employee's  life. 

(iv)  Determination  of  current 
liabilities.  For  purposes  of  this 
paragraph  (b),  an  employer  required  to 
file  Form  5500  (Annual  Return/Report  of 
Employee  Benefit  Plan  (with  more  than 
100  participants))  or  Form  5500-C/R 
(Annual  Return/Report  of  Employee 
Benefit  Plan  (with  less  than  100 
participants))  may  use  the  value  of 
current  liabilities  as  reported  on 
Schedule  B  of  the  employer's  most 
recent,  timely  filed  Form  5500  or  Form 
5500  C/R.  Alternatively,  an  employer  is 


permitted  to  determine  current  liabilities 
as  of  a  later  date.  Employers  that  are  not 
required  to  file  Schedule  B  of  the  Form 
5500  or  Form  5500  C/R  may  apply  rules 
similar  to  those  applicable  to  employers 
who  do  file  Schedule  B  to  determine  the 
value  of  current  habilities. 

(v)  Determination  date  for  assets  and 
liabilities.  For  purposes  of  this 
paragraph  (b),  the  value  of  plan  assets 
and  the  value  of  current  liabilities  must 
be  determined  as  of  the  same  date. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans.  A 
money  purchase  pension  plan  that  has 
an  accumulated  fimding  deficiency, 
within  the  meaning  of  section  412(a), 
must  comply  in  operation  with  the 
restrictions  on  benefits  and  distributions 
as  described  in  paragraphs  (b)(2)  and 
(b)(3)  of  this  section.  Restrictions 
imposed  by  the  requirements  of  this 
paragraph  (b)(4)  are  treated  as  not 
violating  section  411(d)(6). 

S  1.401(a)(4)-«    Contribmory  daflnad 
benefit  piana. 

(a)  Overview — (1)  Contributions  not 
allocated  to  separate  accounts.  This 
section  contains  rules  necessary  for 
determining  whether  a  contributory  DB 
plan  satisfies  the  nondiscriminatory 
amount  requirement  of  §  1.401(a)(4}- 
1(b)(2).  A  contributory  DB  plan  must 
satisfy  that  requirement  separately  with 
respect  to  benefits  derived  from 
employer  contributions  (employer- 
provided  benefits)  and  benefits  derived 
from  employee  contributions  not 
allocated  to  separate  accounts 
(employee-provided  benefits).  See 
§  1.401(a)(4)-l(c)(4).  The  general  rules 
for  determining  whether  a  defined 
benefit  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  i  1.401(a)(4)-l(b)(2)  with  respect  to 
the  amount  of  employer-provided 
benefits  are  set  forth  in  5  J  1.401(a)(4)-3 
and  1.401(a)(4)-8  (c)  and  (d).  Paragraph 
(b)  of  this  section  provides  rules  for 
determining  the  amount  of  employer- 
provided  benefits  under  a  contributory 
DB  plan  for  purposes  of  section 
401(a)(4).  Paragraph  (c)  of  this  section 
provides  the  exclusive  rules  for 
determining  whether  a  contributory  DB 
plan  satisfies  §  1.401(a)(4)-l(b)(2)  with 
respect  to  the  amount  of  employee- 
provided  tienefits. 

(2)  Contributions  allocated  to 
separate  accounts.  The  portion  of  a  plan 
that  consists  of  employee  contributions 
allocated  to  separate  accounts  is  treated 
as  a  separate  plan  under  the  mandatory 
disaggregation  rules  of  §  1.410(b)-7(cKl)- 
See  S  1.401(a)(4)-2(d)(2)  for  the 
exclusive  rules  for  determining  whether 
a  plan  consisting  of  contributions  of  this 
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type  satisries  the  nondiscriminatory 
amount  requirement  of  §  1.401(a)(4)- 
l(bK2). 

(b)  Determination  of  employer- 
provided  benefit— {1)  General  rule.  An 
employee's  employer-provided  benefit 
under  a  contributory  DB  plan  as  of  a 
plan  year  for  purposes  of  section 
401(a)(4)  equals  tJbe  difference  between 
the  employee's  total  benefit  under  the 
plan  as  of  the  plan  year  and  the 
employee's  employee-provided  benefit 
under  the  plan  as  of  the  plan  year.  The 
rules  of  section  411(c)  generally  must  be 
used  to  determine  an  employee's 
employer-provided  benefit  for  this 
purpose.  However,  paragraphs  (b)(2) 
through  (b)(6)  of  this  section  provide 
alternative  methods  for  determining  an 
employee's  employer-provided  benefit. 
If  one  of  these  alternatives  is  applied 
with  respect  to  an  employee  in  the  plan 
for  a  plan  year,  it  must  be  applied  to  all 
employees  in  the  plan  for  the  plan  year. 
Contributory  DB  plans  that  satisfy 
paragraph  (b)(2)  or  (b)(3)  of  this  section 
may  be  eligible  to  use  the  safe  harbor 
described  in  §  1.401(a)(4)-3(b)(3)  (safe 
harbor  for  unit  credit  plans). 
Contributory  DB  plans  that  satisfy 
paragraph  (b)(4).  (b)(5)  or  (b)(6)  of  this 
section  may  be  eligible  to  use  any  of  the 
safe  harbors  in  {  1.401(a)(4)-3  (b)(3) 
through  (b)(7)  (the  safe  harbors  for  unit 
credit  plans,  unit  credit  plans  using 
fractional  accrual  rule,  and  flat  benefit 
plans,  the  alternative  safe  harbor  for  flat 
benefit  plans,  and  the  safe  harbor  for 
insurance  contract  plans,  respectively). 
See  S  1.401(a)(4)-3(b)(8Kix). 

(2)  Composition-of-workforce 
method— [i]  In  general.  A  contributory 
DB  plan  that  satisfies  paragraphs 
(b)(2)(ii)  (A)  and  (B)  of  this  section  may 
apply  the  requirements  of  S  1.401(a)(4)-3 
to  the  plan  by  substituting  employees' 
employer-provided  benefit  rates 
determined  under  paragraph  (b)(2)(iii)  of 
this  section  for  the  accrual  rates 
otherwise  applicable  under  that  section. 

(ii)  Eligibility  requirements — (A) 
Uniform  rate  of  employee  contributions. 
A  contributory  DB  plan  satisfies  this 
paragraph  (b)(2Kii)(A)  if  it  requires  all 
employees  in  the  plan  to  make  employee 
contributions  at  the  same  rate 
(expressed  as  a  percentage  of  plan  year 
compensation).  A  plan  does  not  fail  to 
satisfy  this  paragraph  (b)(2)(ii)(A) 
merely  because  it  eliminates  the 
requirement  of  employee  contributions 
for  all  employees  with  plan  year 
compensation  below  a  stated  dollar 
amount  Alternatively,  a  plan  does  not 
fail  to  satisfy  this  paragraph  (b)(2)(iiKA) 
merely  because  it  requires  all  employees 
in  the  plan  to  make  employee 
contributions  at  the  same  rate 


(expressed  as  a  percentage  of  plan  year 
compensation)  with  respect  to  plan  year 
compensation  up  to  a  stated  dollar 
amount,  and  at  a  higher  rate  (expressed 
as  a  percentage  of  plan  year 
compensation)  that  is  the  same  for  all 
employees  in  the  plan  with  respect  to 
plan  year  compensation  at  or  above  the 
stated  dollar  amount 

(B)  Demographic  requirements — (7)  In 
general.  A  contributory  DB  plan  satisfies 
this  paragraph  (bH2Kit)(B)  if  it  satisfies 
one  of  the  demographic  tests  in 
paragraph  (b)(2)(U)(B)  {2\  or  (J)  of  this 
section. 

(2)  Minimum  percentage  test.  This  test 
is  satisfied  only  if  more  than  40  percent 
of  the  nonhighly  compensated 
employees  in  the  plan  have  attained 
ages  at  least  equal  to  the  plan's  target 
age.  and  more  than  20  percent  (rounded 
up  to  the  next  whole  number]  of  the 
nonhi^y  compensated  employees  in 
the  plan  have  attained  ages  at  least 
equal  to  the  average  attained  age  of  the 
highly  compensated  employees  in  the 
plan.  For  this  purpose,  a  plan's  target 
age  is  the  lesser  of  age  50,  or  the  average 
attained  age  of  the  highly  compensated 
employees  in  the  plan  minus  X  years, 
where  X  equals  20  minus  the  number 
that  is  equal  to  5  times  the  employee 
contribution  rate  under  the  plan 
(expressed  as  a  percentage  of  plan  year 
compensation).  In  no  case,  however, 
may  X  years  be  fewer  than  zero  (0) 
years.  "Thus,  for  example,  if  the  average 
attained  age  of  the  highly  compensated 
employees  in  the  plan  is  53  and  the 
employee  contribution  rate  is  2  percent 
of  plan  year  compensation,  the  plan's 
target  age  is  43  years  (I.e.,  53  minus  (20 
minus  (5  times  2))). 

(J)  Ratio  test.  'This  test  is  satisfied 
only  if  the  percentage  of  all  nonhighly 
compensated  nonexcludable  employees, 
who  are  in  the  plan  and  who  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  hig^y 
compensated  employees  in  the  plan,  is 
at  least  70  percent  of  the  percentage  of 
all  highly  compensated  nonexcludable 
employees,  who  are  in  the  plan  and  who 
have  attained  ages  at  least  equal  to  the 
average  attained  age  of  the  highly 
compensated  employees  in  the  plan. 
Attained  age  must  be  determined  as  of 
the  beginning  of  the  plan  year.  In  lieu  of 
determining  the  actual  distribution  of 
the  attained  ages  of  the  highly 
compensated  employees,  an  employer 
may  assume  that  50  percent  of  all  highly 
compensated  employees  in  the  plan 
have  attained  ages  at  least  equal  to  the 
average  attained  age  of  the  highly 
compensated  employees  in  the  plan. 

(iii)  Determination  of  employer- 
provided  benefit — (A)  Application  of 


factors  to  determine  employee-provided 
benefit  rate.  The  rate  at  which 
employee-provided  benefits  are 
provided  under  a  contributory  DB  plan 
(the  employee-provided  benefit  rate) 
may  be  determined  for  purposes  of  this 
paragraph  (bK2)  by  multiplying  the  rate 
at  which  employee  contributions 
(expressed  as  a  percentage  of  plan  year 
compensation)  are  required  to  be  made 
under  the  plan  by  the  factor  determined 
under  paragraph  (b)(2)(iv)  of  this 
section.  In  the  case  of  a  contributory  DB 
plan  described  in  the  second  or  third 
sentences  of  paragraph  (b)(2)(li)(A)  of 
this  section  (e.g.,  a  plan  requiring 
different  rates  of  employee  contributions 
at  different  levels  of  plan  year 
compensation),  the  employee-provided 
benefit  rate  is  determined  for  all 
empjoyees  in  the  plan  using  the  highest 
required  rate  of  employee  contributions 
applicable  to  any  level  of  plan  year 
compensation  for  that  plan  year. 

(B)  Employer-provided  benefits  under 
a  unit  credit  safe  harbor  plan.  For 
purposes  of  applying  the  safe  harbor  in 
i  1.401(a)(4)-3(b)(3)  with  respect  to 
employer-provided  benefits  under  a 
section  401(1)  plan,  an  employee's  gross 
benefit  percentage,  or  an  employee's 
excess  benefit  percentage  and  base 
benefit  percentage,  are  reduced  by 
subtracting  the  employees  provided 
benefit  rate  determined  under  paragraph 
(b)(2)(iii)(A)  of  this  section  from  the 
respective  percentages  for  the  plan  year. 
For  purposes  of  applying  the  safe  harbor 
in  9  1.401(a)(4)-3(b)(3)  with  respect  to 
employer-provided  benefits  under  a  plan 
other  than  a  section  401(1)  plan,  the 
employee's  entire  accrued  benefit  is 
treated  as  employer-provided. 

(C)  Employer-provided  benefits  under 
the  general  test  For  purposes  of 
applying  the  general  test  of 

S  1.401(a)(4)-3(c)  with  respect  to 
employer-provided  benefits,  an 
employee's  normal  and  most  valuable 
accrual  rates  otherwise  determined 
under  S  l-401(a)(4)-3(d)  are  reduced  by 
subtracting  the  employee-provided 
benefit  rate  determined  under  paragraph 
(b)(2)(iii)(A)  of  this  section  from  the 
respective  accrual  rates.  This 
adjustment  is  made  before  applying  the 
opUonal  rules  in  S  1.401(a)(4)-3(d)(6)(ii), 
(iv),  (v).  and  (vi)  (regarding  imputation 
of  permitted  disparity,  grouping  of 
accrual  rates,  floor  on  most  valuable 
accrual  rates,  and  adjustment  for  certain 
disability  benefits,  respectively).  If 
employee  contributions  were  not 
required,  or  were  required  at  a  different 
rate  (or  rates),  in  prior  plan  years  than 
in  the  current  plan  year,  a  |>lan  may  not 
use  the  accrued- to-date  or  projected 
method  in  S  1.401(a)(4)-3(d)  (3)  and  (4). 
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The  plan  may.  however,  use  one  of  the 
fresh-start  alternatives  to  these  methods 
in  8  1.401(a)(4)-3(^)(6)  (vii)  and  (viii), 
provided  that  the  ^lan  uses  a  fresh-start 
date  that  is  no  earlier  than  the  last  day 
of  the  last  plan  year  in  which  employee 
contributions  were  not  required  at  the 
rate  (or  rates]  applicable  for  the  current 
plan  year.  i 

(iv)  Determination  of  plan  factor.  The 
factor  for  a  plan  i$  determined  under  the 
following  table  based  on  the  average 
entry  age  of  the  enployees  in  the  plan 
and  on  whether  or  not  the  plan 
determines  benefits  based  on  average 
compensation.  Fo^  this  purpose,  average 
entry  age  equals  the  average  attained 
age  of  all  employe  es  in  the  plan,  minus 
the  average  years  of  participation  of  all 
employees  in  the  Jilan.  A  plan  is  treated 
as  determining  behefits  based  on 
average  compensation  if  it  determines 
beneHts  based  on  compensation 
averaged  over  a  specified  period  not 
exceeding  5  consecutive  years  (or  the 


employee's  entire 


period  of  employment 


with  the  employer!  if  shorter) 
Table  )f  Factors 


Averags  entry  age 


Lass  than  30.. 

30  10  40 

Over  40 


Factor 


Average 
compensa- 
tioo  benefit 

formula 


OS 

a4 

0.2 


Other 
formuias 


0.75 
0.6 
0.3 


(v)  Examples.  T  le  following  examples 
illustrate  the  rules  of  this  paragraph 
(b)(2). 

Example  1.  Plan  A  is  a  contributory  DB 
plan  that  is  a  definet  I  benefit  excess  plan 
providing  a  benefit  e  qual  to  2.0  percent  of  the 
employee's  average  uinual  compensation  at 
or  below  covered  colnpensatioa  plus  2.5 
percent  of  average  a|inual  compensation 
above  covered  comdensation.  times  years  of 
service  up  to  35.  Unaer  the  plan,  average 
annual  compensation  is  determined  using  a  5- 
consecutive-year  period  for  purposes  of 
1 1.401(a)(4>-3(e)(2).frhe  plan  requires 
employee  contributions  at  a  rate  of  4  percent 
of  plan  year  compensation  for  all  employees. 
Assume  that  the  plafi  satisfies  the 
demographic  requiroments  of  paragraph 
(b)(2)(ii)(B)  of  this  section.  Under  these  facts, 
the  plan  satisfies  tha  eligibility  requirements 
of  paragraph  (b)(2)(ii)  of  this  section.  Assume, 
further,  that  the  average  attained  age  for  all 
employees  in  the  plain  is  55,  and  that  the 
average  years  of  paif  icipation  of  all 
employees  in  the  pl^  is  10.  The  average 
entry  age  for  the  plah  is  therefore  45,  and, 
accordingly,  the  appropriate  factor  under  the 

a  plan  year,  an 
employee's  employe  (-provided  benefit  rate  is 
0.8  percent  (4  percer^  x  02).  In  applying  the 
safe  harbor  requireiients  of  §  1.401(a)(4)- 
3(b)(3)  to  this  plan  (i  icluding  the 


requirements  of  S  1.401(l)-3).  the  employee's 
base  lienefit  percentage  Is  1.2  percent,  and 
the  employee's  excess  benefit  percentage  is 
1.7. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee 
contribution  rate  is  2  percent  of  plan  year 
compensation  for  the  first  $20,Ocio.  and  4 
percent  for  plan  year  compensation  at  or 
above  that  amount.  In  determining  the 
employee-provided  benefit  rate  under  the 
plan  using  the  table  in  paragraph  (b)(2)(iv)  of 
this  section,  all  employees  are  assumed  to 
make  employee  contributions  at  the  4  percent 
rate.  Thus,  for  a  plan  year,  an  employee's 
employee-provided  l>enefit  rate  is  0.8  percent 
(4  percent  x  0.2).  In  applying  the  safe  harbor 
requirements  of  {  1.401(a)(4)-3(b)(3)  to  this 
plan  (including  the  requirements  of  9  1.401(1)- 
3),  the  employee's  base  benefit  percentage  is 
1.2  percent,  and  the  employee's  excess 
benefit  percentage  is  1.7. 

Example  X  The  facts  are  the  same  as  in 
Example  1,  except  that  the  plan  is  tested 
using  the  general  test  in  S  1.401(a)(4)-3{c). 
Assume  Employee  X  participates  in  Plan  A 
and  has  a  normal  accrual  rate  for  the  plan 
year  (calculated  with  respect  to  Employee  X's 
total  accrued  benefit)  of  2.2  percent  of  testing 
compensation  before  applying  any  of  the 
optional  rules  in  {  1.401(a)(4)-3(d)(6)(ii),  (iv), 
(v),  and  (vi).  In  applying  the  general  test  in 
S  1.401(a)(4)-3(c)  with  respect  to  employer- 
provided  benefits,  this  rate  is  reduced  by  0.8 
to  yield  a  normal  accrual  rate  of  1.4  percent. 
This  rate  may  then  be  adjusted  using  any  of 
the  optional  rules  in  {  1.401(a](4)-3(d](6)(ii). 
(iv),  (v),  and  (vi). 

(3)  Minimum  benefit  method — (i) 
Application  of  uniform  factors.  A 
contributory  DB  plan  that  satisHes  the 
uniform  rate  requirement  of  paragraph 
(b](2)(ii)(A]  of  this  section  and  the 
minimum  benefit  requirement  of 
paragraph  (b](3)(ii)  of  this  section  may 
apply  the  adjustments  provided  in 
paragraph  (b](2](iii)  of  this  section  as  if 
the  average  entry  age  of  employees  in 
the  plan  were  between  30  and  40.  Thus, 
if  this  minimum  benefit  requirement  is 
satisfled,  a  plan  need  not  satisfy  the 
demographic  requirements  of  paragraph 
(b](2](ii](B)  of  this  section  or  actually 
determine  the  average  entry  age  of  the 
employees  in  the  plan. 

(ii)  Minimum  benefit  requirement 
This  requirement  is  satisfied  if  the  plan 
provides  that,  in  plan  years  beginning 
after  December  31, 1991,  each  employee 
will  accrue  a  benefit  that  equals  or 
exceeds  the  sum  of — 

(A)  The  accrued  benefit  derived  from 
employee  contributions  made  for  plan 
years  beginning  after  December  31, 1991, 
determined  in  accordance  with  section 
411(c).  and 

(B)  Fifty  percent  of  the  total  benefit 
accrued  in  plan  years  beginning  after 
December  31, 1991,  as  determined  under 
the  plan  benefit  formula  without  regard 
to  that  portion  of  the  formula  designed 


to  satisfy  the  minimum  benefit 
requirement  of  this  paragraph  (b)(3)(ii). 
(iii)  Example.  The  following  example 
illustrates  the  minimum  benefit  method 
of  this  paragraph  (b)(3). 

Example.  Plan  A  is  contributory  DB  plan. 
For  the  plan  year  beginning  in  1992,  Employee 
X  participates  in  Plan  A  and  accrues  a 
benefit  under  the  terms  of  the  plan  (without 
regard  to  the  minimum  benefit  requirement  of 
paragraph  (b)(3)(ii)  of  this  section)  of  S3.000. 
The  portion  of  Employee  X's  benefit  accrual 
for  the  plan  year  beginning  in  1992  derived 
from  employee  contributions  is  $2,000, 
determined  by  applying  the  rules  of  section 
411(c)  to  such  contributions.  The  requirement 
of  paragraph  (b)(3)(ii)  of  this  section  is  not 
satisfied  for  the  plan  year  beginning  in  1992 
unless  the  plan  provides  that  Employee  A's 
benefit  accrual  for  the  plan  year  beginning  in 
1992  is  equal  to  $3,500  ($2,000  plus  50  percent 
of  $3,000). 

(4)  Grandfather  rule  for  plans  in 
existence  on  May  14,  1990.  A 
contributory  DB  plan  that  satisfies  the 
requirements  of  paragraph  (c)(4)  of  this 
section  may  determine  an  employee's 
employer-provided  benefit  by 
subtracting  from  the  employee's  total 
benefit  the  employee-provided  benefits 
determined  using  any  reasonable 
method  set  forth  in  the  plan,  provided 
that  it  is  the  same  method  used  in 
determining  whether  the  plan  satisfies 
paragraph  (c)(4)(iv)  of  this  section. 

(5)  Government  plan  method.  A 
contributory  DB  plan  that  is  established 
and  maintained  for  its  employees  by  the 
government  of  any  state  or  political 
subdivision  or  by  any  agency  or 
instrumentality  thereof  may  treat  an 
employee's  total  benefit  as  entirely 
employer-provided. 

(6)  Cessation  of  employee 
contributions  method.  If  a  contributory 
DB  plan  provides  that  no  employee 
contributions  may  be  made  to  the  plan 
for  plan  years  beginning  after  December 
31, 1991,  the  plan  may  treat  an 
employee's  total  benefit  as  entirely 
employer-provided. 

(c)  Rules  applicable  in  determining 
whether  employee-provided  benefits  are 
nondiscriminatory  in  amount — (1)  In 
general.  A  contributory  DB  plan  satisfies 
§  1.401(a)(4)-l(b)(2)  with  respect  to  the 
amount  of  employee-provided  benefits 
for  a  plan  year  only  if  the  plan  satisfies 
the  requirements  of  paragraph  (c)(2), 
(c)(3).  or  (c)(4)  of  this  section  for  the 
plan  year.  This  requirement  applies 
regardless  of  the  method  used  to 
determine  the  amount  of  employer- 
provided  benefits  under  paragraph  (b)  of 
this  section. 

(2)  Same  rate  of  contributions.  This 
requirement  is  satisfied  for  a  plan  year  if 
the  plan  requires  all  employees  in  the 
plan  to  make  employee  contributions  st 
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the  same  rate  (expressed  as  a 
percentage  of  plan  year  compensation) 
for  the  plan  year 

(3)  Total  benefits  method  This 
requirement  is  satisfied  for  a  plan  year 
if— 

(i)  The  total  benefits  (i^..  the  sum  of 
employer-provided  and  employee  ■ 
provided  benefits)  under  the  plan  would 
satisfy  §  1.401(a)(4)-3  if  all  benefits  were 
treated  as  employer-provided  benefits, 
and 

(ii)  The  plan  either — 

(A)  Requires  all  employees  in  the  plan 
with  plan  year  compensation  at  or 
above  a  stated  dollar  amount  to  make 
employee  contributions  at  the  same  rate 
(expressed  as  a  percentage  of  plan  year 
compensation),  and  does  not  require 
employees  with  plan  year  compensation 
l>elow  that  amount  to  make  employee 
contributions,  or 

(B)  Requires  all  employees  in  the  plan 
to  make  employee  contributions  at  the 
same  rate  (expressed  as  a  percentage  of 
plan  year  compensation)  with  respect  to 
plan  year  compensation  up  to  a  stated 
dollar  amount,  and  at  a  higher  rate 
(expressed  as  a  percentage  of  plan  yepr 
compensation)  that  is  the  same  for  all 
employees  in  the  plan  with  respect  to 
plan  year  compensation  at  or  above  the 
amount. 

(4)  Grandfather  rule  for  plans  in 
existence  on  May  14,  1900.  This 
requirement  is  satisfied  for  a  plan  year  if 
all  the  following  requirements  are  met — 

(i)  On  May  14, 1990.  the  plan  required 
employee  contributions  at  a  greater  rate 
(expressed  as  a  percentage  of 
compensation)  at  higher  levels  of 
compensation  than  at  lower  levels  of 
compensation; 

(ii)  The  required  rate  of  employee 
contributions  is  not  increased  after  May 
14. 1990,  although  the  level  of 
compensation  at  which  employee 
contributions  are  required  may  be 
increased  or  decreased: 

(iii)  For  plan  years  beginning  after 
December  31, 1991,  all  employees  in  the 
plan  are  permitted  to  make  employee 
contributions  under  the  plan  at  a 
uniform  rate  with  respect  to  all 
compensation;  and 

(iv)  The  benefits  provided  on  account 
of  employee  contributions  at  lower 
levels  of  compensation  are  comparable 
to  those  provided  on  account  of 
employee  contributions  at  higher  levels 
of  compensation. 

S  1.401(aM4>-7    hnptHaWon  of  pf  mWttd 
dispartty. 

(a)  Introduction — (1)  In  general.  In 
determining  whether  a  plan  satisfies 
section  401(a)(4)  with  respect  to  the 
amount  of  contributions  or  benefits, 
section  401(a)(5)(C)  allows  the 


dispanties  permitted  under  section 
401(1)  to  be  taken  into  account  For 
purposes  of  satisfying  the  safe  harbors 
of  §§  1.401(a)(4)-2(b)(3)  and  1.401(a)(4)- 
3(b).  permitted  disparity  may  be  taken 
into  account  only  by  satisfying  section 
401(1)  in  form  in  accordance  with 
S  1  401(l)-2  or  1.401(I)-3,  respectively. 
Alternatively,  for  purposes  of  the 
general  tests  of  §§  1.401(a)(4)-2(c)  an(^ 
1.401(a)(4)-3(c).  permitted  disparity  may 
be  taken  into  account  only  in 
accordance  with  the  rules  of  this 
section.  In  general,  this  section  allows 
permitted  disparity  to  be  arithmetically 
imputed  with  respect  to  employer- 
provided  contributions  or  benefits  by 
determining  an  adjusted  allocation  or 
accrual  rate  that  appropriately  accounts 
for  the  permitted  disparity  with  respect 
to  each  employee.  This  section  contains 
the  exclusive  rules  for  imputing 
permitted  disparity.  See  (S  1.401(a)(4)- 
8(b)(2)(i)(D)  and  (c](2)(i](E)  and 
1.401(a)(4>-g(b)(2)(iv)  for  special  rules 
applying  the  rules  of  this  section  with 
respect  to  equivalent  allocation  rates 
and  equivalent  accrual  rates. 

(2)  Overview.  Paragraph  (b)  of  this 
section  provides  rules  for  imputing 
permitted  disparity  with  respect  to 
employer-provided  contributions  by 
adjusting  each  employee's  unadjusted 
allocation  rate.  Paragraph  (c)  of  this 
section  provides  rules  for  imputing 
permitted  disparity  with  respect  to 
employer-provided  benefits  by  adjusting 
each  employee's  unadjusted  accrual 
rate.  Paragraph  (d)  of  this  section 
contains  rules  of  general  application. 

(b)  Adjusting  allocation  rales — (1)  In 
general.  This  paragraph  (b)  provides 
rules  for  adjusting  unadjusted  allocation 
rates  to  take  into  account  permitted 
disparity.  These  rules  produce  an 
adjusted  allocation  rate  for  each 
employee  by  determining  the  excess 
contribution  percentage  under  the 
hypothetical  formula  that  would  yield 
the  allocation  actually  received  by  the 
employee,  if  the  plan  took  into  account 
the  full  disparity  permitted  under 
section  401(I)(2)  and  used  the  taxable 
wage  base  as  the  integration  level.  This 
adjusted  allocation  rate  is  used  to 
determine  whether  the  amount  of 
contributions  under  the  plan  satisfies 
the  general  test  of  i  l,401(a)(4)-2(c)  and 
to  apply  the  average  benefit  percentage 
test  on  the  basis  of  contributions  under 
S  1.410(b)-5(d)(5)  or  (e)(2).  Paragraph 
(b)(2)  of  this  section  applies  to 
employees  whose  plan  year 
compensation  does  not  exceed  the 
taxable  wage  base,  and  paragraph  (b)(3) 
of  this  section  applies  to  employees 
whose  plan  year  compensation  exceeds 
the  taxable  wage  base.  Paragraph  (b)(4) 
of  this  section  provides  definitions,  and 


paragraph  (bKS)  of  this  section  provides 
an  example. 

(2)  Employees  whose  plan  year 
compensation  does  not  exceed  taxable 
wage  base  If  an  employee's  plan  year 
compensation  does  not  exceed  the 
taxable  wage  base,  the  employee's 
adjusted  allocation  rate  is  the  lesser  of 
the  A  rate  and  the  B  rate  determined 
under  the  formulas  below,  where  the 
permitted  disparity  rate  and  the 
unadjusted  allocation  rate  are 
determined  under  paragraphs  (b)(4)  (ii) 
and  (iv)  of  this  section,  respectively. 

A  Rate  =  2  X  unadjusted  allocation 
rate. 

B  Rate  =  unadjusted  allocation  rate 
+  permitted  disparity  rate. 

(3)  Employees  whose  plan  year 
compensation  exceeds  taxable  wage 
base.  If  an  employee's  plan  year 
compensation  exceeds  the  taxable  wage 
base,  the  employee's  adjusted  allocation 
rate  is  the  lesser  of  the  C  rate  and  the  D 
rate  determined  under  the  formulas 
below,  where  allocations  and  the 
permitted  disparity  rate  are  determined 
under  paragraphs  (b)(4)  (i)  and  (ii). 
respectively. 


allocathms 


C  Rate  = 


DRate  = 


plan  year  cofflpentation  —  V^ 

taxable  wage  base 


allocatioiu  +  (pennitted 

disparity  rate  X  taxable  wage 

base) 

plan  year  compensation 


(4)  Definitions.  In  applying  this 
paragraph  (b),  the  following  definitions 
govern. 

(i)  Allocations.  Allocations  means  the 
amount  determined  by  multiplying  the 
employee's  plan  year  compensation  by 
the  employee's  unadjusted  allocation 
rate. 

(ii)  Permitted  disparity  rate— (A)  In 
general.  Permitted  disparity  rate  means 
the  rate  in  effect  as  of  the  beginning  of 
the  plan  year  under  section 
401(l)(2)(A)(ii)  (e.g.,  5.7  percent  for  plan 
years  beginning  in  1990). 

(B)  Cumulative  permitted  disparity 
limit.  Notwithstanding  paragraph 
(b)(4)(ii)(A)  of  this  section,  the  pennitted 
disparity  rate  is  zero  for  an  employee 
who  has  benefited  under  a  defined 
benefit  plan  taken  into  account  under 
S  1.401(l)-5(a)(3)  for  any  plan  year 
beginning  after  December  31. 1991.  if 
imputing  permitted  disparity  would 
result  in  a  cumulative  disparity  fraction 
for  the  employee,  as  defined  in 
S  1.401(l)-5{c)(2).  that  exceeds  35.  An 
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employee  is  not  treated  as  t>eneriting 
under  a  deflned  lenefit  plan  for  a  plan 
year  beginning  after  December  31, 1991, 
if  the  employer  can  establish  that  for 
that  plan  the  defined  benefit  plan  was 
not  a  section  401(1)  plan  and  did  not 
impute  permitted!  disparity  under  this 
section.  For  purposes  of  this  paragraph 
(b)(4)(ii)(B),  a  DB/DC  plan  (as  described 
in  §  1.401(a)(4)-9<a))  and  a  target  benefit 
plan  (that  satisfles  8  1.401(a)(4)-6(b)(3)) 
are  treated  as  defined  benefit  plans,  but 
a  cash  balance  plan  (that  satisfies 
S  1.401(a)(4)-8(c)l3))  is  treated  as  a 
defined  contribuqon  plan.  Thus,  for 
example,  if,  for  a|jy  plan  year  beginning 
after  December  31, 1991,  an  employee 
benefits  under  a  lefined  contribution 
plan  that  is  included  in  a  DB/DC  plan 
that  imputes  peniitted  disparity  under 
this  section,  the  employee  is  treated  as 
benefiting  under  i  defined  benefit  plan. 

(iii)  Taxable  wage  base.  Taxable 
wage  base  means  the  taxable  wage 
base,  as  defined  ih  §  1.401(l)-l(c](32).  in 
effect  at  the  beginning  of  the  plan  year. 

(iv)  Unadjusted  allocation  rate. 
Unadjusted  allocation  rate  means  the 
employee's  allocation  rate  determined 
under  §  1.401(a)(4J}-2(c)(2)(i)  for  the  plan 
year  (expressed  als  a  percentage  of  plan 
year  compensatioii).  without  imputing 
permitted  disparii  y  under  this  section. 

(5)  Example,  (a)  E  mployees  M  and  N 
participate  in  a  prof  t-sharing  plan 
maintained  by  Empfcyer  X.  Employee  M  has 
plan  year  compensation  of  $30,000  in  the  1990 
plan  year  and  has  an  unadjusted  allocation 
rate  of  5  percent.  Employee  N  has  plan  year 
compensation  of  $100,000  in  the  1990  plan 
year  and  has  an  unadjusted  allocation  rate  of 
8  percent.  The  taxat  le  wage  base  in  1990  is 
$51,300. 

(b)  Because  EmpU  yee  M's  plan  year 
compensation  does  i  lot  exceed  the  taxable 
wage  base.  Employe  e  M's  A  rate  is  10  percent 
(2X5  percent),  and  Employee  M's  B  rate  is 
10.7  percent  (5  perce  nt  +  5.7  percent).  Thus, 
Employee  M's  adjus  ed  allocation  rate  is  10 
percent,  the  lesser  o  the  A  rate  and  the  B 
rate. 

(c)  Employee  N's  Allocations  are  $8,000  (8 
percent  x  $100,000).  Because  Employee  N's 
plan  year  compensation  exceeds  the  taxable 
wage  base.  Employeje  N's  C  rate  is  10.76 
percent  ($8,000  divi<ted  by  ($100,000  -  (»/4  x 
$51,300))),  and  Employee  N's  D  rate  is  10.92 
percent  (($8,000  +  (5.7  percent  x  $51,300)) 
divided  by  $100,000)1  Thus,  Employee  N's 
adjusted  allocation  late  is  10.76  percent,  the 
lesser  of  the  C  rate  and  the  D  rate. 

(c)  Adjusting  acCrval  rates — (1)  In 
general.  This  paragraph  (c)  provides 
rules  for  adjusting!  unadjusted  accrual 
rates  to  take  into  Recount  permitted 
disparity.  These  njles  produce  an 
adjusted  accrual  rate  for  each  employee 
by  determining  th*  excess  benefit 
percentage  under  he  hypothetical  plan 
formula  that  wouli  I  yield  the  employer- 
provided  accrual  (  ctually  received  by 


JMI 


the  employee,  if  the  plan  took  into 
account  the  full  permitted  disparity 
under  section  401(I)(3)(A)  in  each  of  the 
first  35  years  of  an  employee's  testing 
service  under  the  plan  and  used  the 
employee's  covered  compensation  as 
the  integration  level.  This  adjusted 
accrual  rate  is  used  to  determine 
whether  the  amount  of  employer- 
provided  benefits  under  the  plan 
satisfies  the  alternative  safe  harbor  for 
fiat  benefit  plans  under  S  1.401(a)(4)- 
3(b)(6)  or  the  general  test  of 
§  1.401(a)(4)-3(c),  and  to  apply  the 
average  benefit  percentage  test  on  the 
basis  of  benefits  under  §  l,401(b)-5 
(d)(6)  or  (e)(2).  Paragraph  (c)(2)  of  this 
section  applies  to  employees  whose 
testing  compensation  does  not  exceed 
covered  compensation,  and  paragraph 
(c)(3)  of  this  section  applies  to 
employees  whose  testing  compensation 
exceeds  covered  compensation. 
Paragraph  (c)(4)  of  this  section  provides 
definitions,  and  paragraph  (c)(5)  of  this 
section  provides  an  example. 

(2)  Employees  whose  testing 
compensation  does  not  exceed  covered 
compensaton.  If  an  employee's  testing 
compensation  does  not  exceed  the 
employee's  covered  compensation,  the 
employee's  adjusted  accrual  rate  is  the 
lesser  of  the  A  rate  and  the  B  rate 
determined  under  the  formulas  below, 
where  the  permitted  disparity  factor  and 
the  unadjusted  accrual  rate  are 
determined  under  paragraph  (c)(4)  (iii) 
and  (vi)  of  this  section,  respectively. 

A  Rate =2  x  unadjusted  accrual  rate 
B  Rate  =  unadjusted  accrual  rate  +  permitted 
disparity  factor 

(3)  Employees  whose  testing 
compensation  exceeds  covered 
compensation.  If  an  employee's  testing 
compensation  exceeds  the  employee's 
covered  compensation,  the  employee's 
adjusted  accrual  rate  is  the  lesser  of  the 
C  rate  and  D  rate  determined  under  the 
formulas  below,  where  the  employer- 
provided  accrual  and  the  permitted 
disparity  factor  are  determined  under 
paragraph  (c)(4)  (ii)  and  (iii)  of  this 
section  respectively. 


CRate  = 


DRate  = 


emptoyef-provMed  accnjal 

tatting  compensation-  Vt  covered 
compensation 


emptoyef-previded  accnjal  + 

(pemMted  diapanty  factor  x 

covered  compensation) 

testing  compensation 


(4)  Definitions.  For  purposes  of  this 
paragraph  (c).  the  following  definitions 
apply. 


(i)  Covered  compensation.  Covered 
compensation  means  covered 
compensation  as  defined  in  8  1.401(1}- 
1(c)(7).  Notwithstanding  8  1401(1)- 
l(c)(7){iii).  an  employee's  covered 
compensation  must  be  automatically 
adjusted  each  plan  year  for  purposes  of 
applying  this  paragraph  (c). 

(ii)  Employer-provided  accrual. 
Employer-provided  accrual  means  the 
amount  determined  by  multiplying  the 
employee's  testing  compensation  by  the 
employee's  unadjusted  accrual  rate. 

(iii)  Permitted  disparity  factoi^A)  In 
general.  Permitted  disparity  factor  for 
an  employee  means  the  employee's 
annual  permitted  disparity  factor 
determined  under  paragraph  (c)(4)(iii)(B) 
of  this  section,  adjusted  as  provided  in 
paragraph  (c)(4)(iii]  (C).  (D).  or  (E)  of  this 
section  for  the  annual  method,  the 
accrued-to-date  method,  or  the  projected 
method,  whichever  is  applicable. 
Paragraph  (c)(4)(iii)(F)  of  this  section 
contains  rules  for  satisfying  the  overall 
permitted  disparity  limits  under  section 
401(1).  The  permitted  disparity  factor 
must  be  determined  under  the  same 
method  for  all  employees  in  the  plan, 
unless  otherwise  provided  (see,  e.g.,  the 
special  rules  for  terminated  employees 
and  section  401(a)(17)  employees  in 
§  1.401(a)(4H  (d)(3)(iii),  (d)(4)(iii). 
(d)(4)(iv).  (d)(6)(viii)(D)). 

(B)  Annual  permitted  disparity  factor. 
An  employee's  annual  permitted 
disparity  factor  is  0.75  percent  adjusted, 
pursuant  to  8  1.401(l}-3(e).  using  as  the 
age  at  which  benefits  commence  the 
lesser  of  age  65  or  the  employee's  testing 
age.  For  example,  if  the  employee's 
testing  age  is  62,  the  annual  permitted 
disparity  factor  is  0.6  percent  for  an 
employee  whose  social  security 
retirement  age  is  65.  Generally,  if  the 
employee's  testing  age  is  65,  the  annual 
permitted  disparity  factor  is  0.75  percent 
for  an  employee  whose  social  security 
retirement  age  is  65. 0.70  percent  for  an 
employee  whose  social  security 
retirement  age  Is  66,  and  0.65  percent  for 
an  employee  whose  social  security 
retirement  age  is  67.  For  this  purpose,  a 
plan  is  permitted  to  treat  all  employees 
(of  whatever  age)  as  having  a  social 
security  retirement  age  of  67.  Thus,  the 
plan  may  use  an  annual  permitted 
disparity  factor  of  0.65  percent  for  all 
employees  in  the  plan  whose  testing  age 
is  65.  No  adjustments  are  made  in  the 
annual  permitted  disparity  factor  unless 
an  employee's  testing  age  is  different 
from  the  employee's  social  security 
retirement  age. 

(C)  Annual  method.  If  unadjusted 
accrual  rates  are  determined  under  the 
annual  method  of  8  1.401(a)(4)-3(d)(2). 
the  permitted  disparity  factor  for  an 
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employee  is  generally  the  annual 
disparity  factor  In  the  case  of  an 
employee  with  more  than  35  years  of 
testing  service,  the  permitted  disparity 
factor  for  the  current  plan  year  is  zero. 

(D)  Accrved-to  date  method.  If 
unadjusted  accrual  rates  are  determined 
under  the  accrued-to-date  method  of 

§  1.401(a)(4)-3(d)(3),  and  employee's 
permitted  disparity  factor  is  determined 
as  follows — 

(7)  General  rule.  The  permitted 
disparity  factor  is  equal  to  the  annual 
permitted  disparity  factor  for  the 
employee  multiplied  by  the  employee's 
testing  service  (not  to  exceed  35),  and 
then  divided  by  the  employee's  testing 
service. 

(2)  Fresh-start  alternative.  If  a  plan 
uses  the  fresh-start  alternative  for  the 
accrued-to-date  method  under 
S  1.401(a)(4)-3(d)(6)(vii),  the  permitted 
disparity  factor  is  equal  to  the  annual 
permitted  disparity  factor  for  the 
employee  multiplied  by  the  employee's 
testing  service  since  the  fresh-start  date 
(not  to  exceed  35  minus  the  employee's 
testing  service  as  of  the  fresh-start  date), 
and  then  divided  by  the  employee's 
testing  service  since  the  fresh-start  date. 

(E)  Projected  method.  If  unadjusted 
accrual  rates  are  determined  under  the 
projected  method  of  §  1.401(a)(4)-3(d)(4), 
an  employee's  permitted  disparity  factor 
is  determined  as  follows — 

(7)  General  rule.  The  permitted 
disparity  factor  is  equal  to  the  annual 
permitted  disparity  factor  for  the 
employee  multiplied  by  the  employee's 
projected  testing  service  (not  to  exceed 
35),  and  then  divided  by  the  employee's 
projected  testing  service. 

[2)  Fresh-start  alternative.  If  a  plan 
uses  the  fresh-start  alternative  for  the 
projected  method  under  9  1.401(a)(4)- 
3(d](6)(viii),  the  permitted  disparity 
factor  is  equal  to  the  annual  permitted 
disparity  factor  for  the  employee 
multiplied  by  the  employee's  projected 
testing  service  since  the  fresh-start  date 
(not  to  exceed  35  minus  the  employee's 
testing  service  as  of  the  fresh-start  date), 
and  then  divided  by  the  employee's 
projected  testing  service  since  the  fresh- 
start  date. 

(3)  Projected  testing  service.  For 
purposes  of  this  paragraph  (c](4)(iv)(E). 
an  employee's  projected  testing  service 
is  the  testing  service  used  in  determining 
the  employee's  unadjusted  accrual  rate. 

(F)  Cumulative  permitted  disparity 
limit.  The  35  years  used  in  paragraph 
(c)(4)(iii)  (C).  (D)(7).  and  (E)(7)  of  this 
section  must  be  reduced  by  the 
employee's  cumulative  disparity 
fraction,  as  defined  in  S  1.401(l}-S(c)(2), 
determined  solely  with  respect  to  the 
employee's  total  years  of  service  under 
all  other  plans  taken  into  account  under 


§  1.401(l)-5(a)(3)  The  35  years  used  in 
paragraph  (c)(4)(iii)  (D)(2)  and  (E)(2)  of 
this  section  must  be  reduced  by  the 
employee's  cumulative  disparity 
fraction,  as  defined  in  S  1.401(l)-5(c)(2), 
determined  solely  with  respect  to  the 
employee's  total  years  of  service  under 
all  other  plans  taken  into  account  under 
§  1.401(l)-5[a)(3)  for  plan  years  of  those 
other  plans  ending  after  the  fresh-start    - 
date. 

(iv)  Social  security  retirement  age. 
Social  security  retirement  age  means 
social  security  retirement  age  as  defined 
in  section  415(b)(8). 

(v)  Testing  compensation.  Testing 
compensation  means  average  annual 
compensation  as  defined  in 
S  1.401(a)(4)-3(e)(2).  modified  (if 
applicable)  in  accordance  with 
§  1.401(a)(4)-3(e)(3)(iii).  However,  if 
unadjusted  accrual  rates  are  determined 
under  the  annual  method  of 
§  1.401(a)(4)-3(d){2).  testing 
compensation  may  be  determined  using 
plan  year  compensation. 

(vi)  Unadjusted  accrual  rate. 
Unadjusted  accrual  rale  means  the 
normal  or  most  valuable  accrual  rate, 
whichever  is  being  determined  for  the 
employee  under  S  1.401(a)(4)-3(d). 
expressed  as  a  percentage  of  testing 
compensation,  without  imputing 
permitted  disparity  under  this  section. 

(5)  Example.  The  following  example 
illustrates  the  application  of  this 
deHnition. 

Example,  (a)  Employees  M  and  N 
participate  in  a  defined  benefit  plan  that  uses 
a  normal  retirement  age  of  65.  'The  plan  is 
being  tested  for  the  plan  year  under 
i  1.401(a)(4)-3(c],  using  unadjusted  accrual 
rates  determined  under  the  annual  method  of 
1 1.401(a)[4)-3(d)(2).  Employee  M  has  an 
unadjusted  normal  accrual  rate  of  1.48 
percent,  testing  compensation  of  $21,000,  and 
an  employer-provided  accrual  of  $311  (1.48 
percent  x  $21,000).  Employee  N  has  an 
unadjusted  normal  accrual  rate  of  1.7  percent, 
testing  compensation  of  $106,000,  and  an 
employer-provided  accrual  of  $1,802  (1.7 
percent  x  $106,000).  The  covered 
compensation  of  both  Employees  M  and  N  is 
$25,000,  and  social  security  retirement  age  for 
both  employees  is  65.  Neither  employee  has 
testing  service  of  more  than  35  years  and 
neither  has  ever  participated  in  another  plan. 

(b)  Because  Employee  Ms  testing 
compensation  does  not  exceeds  covered 
compensation.  Employee  M's  A  rate  is  2.96 
percent  (2  X  1.48  percent),  and  Employee  Ms 
B  rate  is  2.23  percent  (1.48  percent  -f  0.75 
percent). Thus,  Employee  Ms  adjusted 
accrual  rate  is  2.23  percent,  the  lesser  of  the 
A  rate  and  the  B  rate. 

(c)  Because  Employee  N's  testing 
compensation  exceeds  covered 
compensation.  Employee  N's  C  rate  is  1.93 
percent  ($1.802/($106.000  minus  (0.5  X 
$25,000))),  and  Employee  N's  D  rate  is  1.88 
percent  (($1,802  +  (0.75  percent  x  25,000))/ 
$106,000).  Thus  Employee  N's  adjusted 


accrual  rale  is  1  88  percent  the  lesser  of  the  C 
rale  and  the  D  rate 

(d)  Rules  of  general  application — (1) 
Eligible  plans  The  rules  in  this  section 
may  be  used  only  for  those  plans  to 
which  the  permitted  disparity  rules  of 
section  401(1)  are  available.  Therefore, 
these  rules  may  generally  not  be  used, 
for  example,  by  an  employer 
(determined  for  purposes  of  the  Federal 
Insurance  Contributions  Act  or  the 
Railroad  Retirement  Tax  Act)  not 
subject  to  the  tax  under  section  3111(a) 
or  3221.  See  S  1.401(l)-l(a)(3)  for  other 
arrangements  to  which  section  401(1)  is 
not  available. 

(2)  Consistency.  In  general,  if  the  rules 
of  this  section  are  applied  to  a  plan, 
permitted  disparity  must  be  imputed  for 
all  employees  in  the  plan.  However. 
permitted  disparity  need  not  be  imputed 
for  employees,  including  self-employed 
individuals  within  the  meaning  of 
section  401(c)(1).  not  covered  by  the  any 
of  the  taxes  under  section  3111(a). 
section  3221.  or  section  1401,  provided 
that  permitted  disparity  is  not  imputed 
for  any  of  those  employees.  In  addition, 
permitted  disparity  may  not  be  imputed 
for  an  employee  if  imputation  would 
violate  the  overall  permitted  disparity 
rules  of  §  1.401(l)-5,  See  paragraph  (d)(3) 
of  this  section. 

(3)  Overall  permitted  disparity.  The 
annual  overall  permitted  disparity  limits 
of  !  l,401(l)-5(b)  apply  to  the  employer- 
provided  contributions  and  benefits  for 
an  employee  under  all  plans  taken  into 
account  under  §  1.401(l)-5(a)(3).  Thus,  if 
an  employee  who  benefits  under  the 
plan  for  the  current  plan  year  also 
benefits  under  a  section  401(1)  plan  for 
the  plan  year  ending  with  or  within  the 
current  plan  year,  permitted  disparity 
may  not  be  imputed  for  that  employee 
for  the  plan  year.  Similarly,  if  an 
employee  who  benefits  under  the  plan 
for  the  current  plan  year  also  benefits 
under  another  plan  of  the  employer  for 
the  plan  year  ending  with  or  within  the 
current  plan  year,  disparity  may  be 
imputed  for  that  employee  under  only 
one  of  the  plans.  See  S  1.401(l)-5(b)(9), 
Example  4. 

(4)  Relationship  to  the  other 
adjustments.  Permitted  disparity  is 
imputed  under  this  section  after  taking 
into  account  the  value  of  any  includible 
disability  benefits  under  S  1.401(a)(4)- 
3(d)(e)(vi)  and  before  grouping 
allocation  or  accrual  rates  under 

§  1.401(a)(4)-2(c)(2)(v)  or  1.401(a)(4)- 
3(d)(6)(iv). 

(5)  Compensation  used  for  amounts 
testing.  In  applying  9S  1.401(a)(4)-2. 
1.401(a)(4)-3, 1.401(a)(4)-8, 1.401(a)(4)-9, 
and  1.410(b)-5  to  the  amount  of 
contributions  or  benefits  under  the  plan. 
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provided  under  a  j 
nondiscriminator 
§  1.401(a)|4}-l(b)^ 
contribution  plan] 


a  plan  that  imputes  permitted  disparity 
must  use  the  samje  amount  of  plan  year 
compensation  th^t  is  used  in  adjusting 
allocation  rates  inder  paragraph  (b)  of 
this  section  or  th(  \  same  amount  of 
testing  compensa  tion  that  is  used  in 
adjusting  accrual  rates  under  paragraph 
(c)  of  this  section  as  applicable.  Thus, 
for  example,  if  an  employee's 
unadjusted  accru  il  rates  are  determined 
based  on  testing  i  :ompensation  of 
S26.512.  that  sam(  •  amount  of  testing 
compensation  must  be  used  to  compute 
the  employees'  ac  justed  accrual  rales 
under  paragraph  c)  of  this  section. 

S  1.401(aK4>-«    Cr  >M-tMtin9. 

(a)  Introduction — (1)  Overview.  In 
order  to  satisfy  section  401(a)(4).  either 
the  contributions  pr  the  benefits 
plan  must  be 
'  in  amount.  See 
).  Whether  a  defined 
satisfies  this 
requirement  is  generally  determined  on 
a  contributions  basis  under 
§  1.401(a)(4)-2.  As  an  alternative, 
however,  a  define  i  contribution  plan 
may  be  tested  wit  i  respect  to  the 
equivalent  amouni  of  benefits  under  the 
rules  provided  in  Paragraph  (b)  of  this 
section.  This  alter  lative  is  not  available 
to  an  ESOP,  a  sec  ion  401(k)  plan,  or  a 
section  401(m)  pla  i.  Similarly,  whether  a 
defined  benefit  plin  discriminates  in 
favor  of  highly  coijipensated  employees 
with  respect  to  th(  amount  of  employer- 
provided  contribu  ions  or  benefits  is 
generally  determii  led  on  a  benefits  basis 
under  §  1.4m(a)(4  -3.  As  an  alternative, 
however,  a  define  1  benefit  plan  may  be 
tested  with  respec  \  to  the  equivalent 
amount  of  contrib  itions  under  the  rules 
provided  in  paragi  aph  (c)  of  this  section. 
Paragraphs  (b)  am  I  (c)  of  this  section 
generally  require  I  le  determination  of 
individual  equivalent  accrual  or 
allocation  rates.  P  iragraphs  (b)(3).  (c)(3), 
and  (d)  of  this  sec  ion.  however,  contain 
additional  safe  ha  'bor  testing  methods 
for  target  benefit  [  lans,  cash  balance 
plans,  and  definec^  benefit  plans  that  are 
part  of  floor-offsetl  arrangements, 
respectively,  that  ienerally  may  be 
satisfied  on  a  design  basis. 

(2)  Separate  tesung  of  employer- 
provided  and  employee-provided 
benefits.  This  sectjon  applies  solely  for 
purposes  of  deten^ining  whether  a  plan 
satisfies  the  nondiscriminatory  amount 
requirement  of  5  1  401(a)(4}-l(b)(2)  with 
respect  to  the  amount  of  employer- 
provided  benefits  pr  contributions.  In 
the  case  of  a  contributory  DB  plan 
tested  under  paragraph  (c)(1)  of  this 
section,  the  rules  ih  9  1.4m(a)(4)-6(b){l) 
(section  411(c)  mefrod),  (b)(5) 
(government  plan  pethod).  or  (b)(6) 
(cessation-of-empl^yee-contributionB 
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method)  must  be  used  to  determine  the 
amount  of  each  employee's  employer- 
provided  benefit.  See  §  1.401(a)(4)- 
2(d)(2)  for  the  exclusive  rules  for 
determining  whether  a  plan  consisting  of 
employee  contributions  allocated  to 
separate  accounts  satisfies  the 
nondiscriminatory  amount  requirement 
of  S  1.401(a)(4H(b)(2). 

(b)  Nondiscrimination  in  amount  of 
benefits  provided  under  a  defined 
contribution  plan — (1)  General  rule.  A 
defined  contribution  plan  satisfies 
section  401(a)(4)  with  respect  to  an 
equivalent  amount  of  benefits  for  a  plan 
year  if  each  rate  group  under  the  plan 
satisfies  section  410(b).  For  purposes  of 
this  paragraph  (b)(1),  a  rate  group  exists 
under  the  plan  for  each  highly 
compensated  employee  in  the  plan  and 
consists  of  the  highly  compensated 
employee  and  all  other  employees  (both 
highly  and  nonhighly  compensated)  in 
the  plan  who  have  an  equivalent  accrual 
rate  greater  than  or  equal  to  the  highly 
compensated  employee's  equivalent 
accrual  rate.  Thus,  an  employee  is  in  the 
rate  group  for  each  highly  compensated 
employee  in  the  plan  who  has  an 
equivalent  accrual  rate  less  than  or 
equal  to  the  employee's  equivalent 
accrual  rate.  Whether  a  rate  group 
satisfies  section  410(b)  is  determined  by 
applying  the  rules  in  S  1.401(a)(4}- 
3(c)(3).  Allocations  under  a  defined 
contribution  plan  are  converted  into 
equivalent  accrual  rates  for  this  purpose 
using  either  the  annual  or  the  accnied- 
to-date  method  in  paragraph  (b)(2)  of 
this  section.  Paragraph  (b)(3)  of  this 
section  contains  an  optional  design- 
based  testing  method  for  target  benefit 
plans. 

(2)  Determination  of  equivalent 
accrual  rates — (i)  Annual  method. 
Amounts  allocated  to  emploj^s' 
accounts  under  a  defined  comribution 
plan  for  a  plan  year  are  converted  into 
equivalent  accrual  rates  under  the 
annual  method  as  follows — 

(A)  Determine  the  dollar  amount  of 
the  allocations  under  the  plan  taken  into 
account  under  S  1.401(a)(4)-2(c)(2)(ii)  for 
the  plan  year  with  respect  to  each 
employee. 

(B)  Normalize  each  amount 
determined  under  paragraph  (b)(2)(i)(A) 
of  this  section.  For  this  purpose,  the 
amount  determined  in  paragraph 
(b)(2)(i)(A)  of  this  section  is  treated  as  a 
single-sum  benefit  that  is  immediately 
and  unconditionally  payable  to  the 
employee.  The  interest  rate  used  for  this 
purpose  must  be  a  standard  interest 
rate,  and  the  straight  life  aimuity  factor 
must  be  based  on  the  same  or  a  different 
standard  interest  rate  and  a  standard 
mortality  table.  The  life  annuity  factor 


must  be  based  on  the  employee's  testing 
age  determined  without  regard  to 
paragraph  (4)  of  the  definition  of  testing 
age  in  S  1.401(a)(4)-12  (current-age  rule). 
All  actuarial  assumptions  used  for  this 
purpose  must  be  applied  on  a  consistent 
basis  to  all  employees  in  the  plan. 

(C)  Express  the  annual  pajrment  under 
each  normalized  aruiuity  determined 
under  paragraph  (b)(2)(i)(B)  of  this 
section  either  as  a  dollar  amount  or  as  a 
percentage  of  the  employee's  testing 
compensation  for  the  plan  year.  If 
testing  compensation  is  defined  as  plan 
year  compensation,  the  modifications  in 
§  1.401(a)(4)-3(e)(3){ii)  do  not  apply. 

(D)  The  employer  may  impute 
permitted  disparity  to  the  extent 
allowed  under  the  rules  of  S  1.401(a)(4}- 
7  using  the  annual  method  in 

9  1.401(a)(4)-7(c)(4){iv){C).  In 
determining  each  employee's  adjusted 
accrual  rate  for  purposes  of  that  section, 
the  amount  determined  under  paragraph 
(b)(2)(i)(C)  of  this  section  is  substituted 
for  the  employee's  unadjusted  accrual 
rate. 

(E)  The  employer  may  apply  the 
grouping  rules  of  9  1.401(a)(4)-3(d)(6)(iv) 
to  the  equivalent  accrual  rates 
determined  under  paragraph  (b)(2)(i)(C) 
of  this  section  (or.  if  permitted  disparity 
is  taken  into  account,  paragraph 
(b)(2)(i)(D)  of  this  section. 

(ii)  Accrued-to-date  method— -(A) 
General  rule.  A  method  analogous  to  the 
accrued-to-date  method  in  9  1.401(a)(4)- 
3(d)(3)  may  be  used  instead  of  the 
annual  method  in  paragraph  (b)(2)(i)  of 
this  section  to  determine  employees' 
equivalent  accrual  rates  under  a  defined 
contribution  plan  for  a  plan  year.  If  this 
method  is  used,  each  employee's 
equivalent  accrual  rate  is  determined  by 
substituting  the  employee's  adjusted 
account  balance  (within  the  meaning  of 
paragraph  (b)(2){ii)(C)  of  this  section)  for 
the  plan  year,  divided  by  the  employee's 
testing  service  for  the  plan  year,  for  the 
amount  determined  under  paragraph 
(b)(2)(i)(A)  of  this  section.  In  addition,  in 
applying  the  normalization  requirement 
in  paragraph  (b)(2)(i)(B)  of  this  section, 
the  employee's  testing  age  is  determined 
without  regard  to  paragraph  (4)  of  the 
definition  of  testing  age  in  9  1.401(a)(4)- 
12  (current-age  rule)  for  all  purposes, 
and  not  merely  for  purposes  of 
determining  the  straight  life  armuity 
factor  that  must  be  apphed.  If  testing 
compensation  is  defined  as  plan  year 
compensation,  the  modifications  in 
9  1.401(a)(4)-3(e)(3)(ii)  (A)  and  (B)  must 
be  made.  In  addition,  if  permitted 
disparity  is  taken  into  account  under 
paragraph  (b)(2)(i)(D)  of  this  section,  the 
accrued-to-date  method  in  9  1.401(a)(4}- 
7(c)(4Kiv)(D)  must  be  applied. 
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(B)  Fresh-start  alternative.  The 
accrued-to-date  method  provided  in  this 
paragraph  (b)(2)(ii)  may  be  applied 
solely  with  respect  to  testing  service 
during,  and  adjusted  account  balances 
attributable  to  allocations  made  for, 
plan  years  beginning  after  a  fresh-start 
date. 

(C)  Determination  of  adjusted  account 
balance.  For  purposes  of  this  paragraph 
(b)(2)(ii),  an  employee's  adjusted 
account  balance  is  the  employee's 
actual  account  balance  attributable  to 
allocations  taken  into  account  under 

S  1.401(a)(4}-2(c)(2)(ii)  for  all  plan  years 
taken  into  account  under  this  paragraph 
(b)(2)(ii),  plus  any  additional  amounts 
that  would  have  been  included  in  that 
portion  of  the  account  balance  but  for 
the  fact  that  they  were  previously 
distributed  (including  an  adjustment  for 
interest  that  would  have  been  earned 
with  respect  to  such  prior  distributions 
calculated  at  a  rate  of  interest  that  is 
reasonably  consistent  with  the 
investment  performance  of  the  plan).  For 
purposes  of  the  foregoing,  an  employer 
may  disregard  distributions  made  to  a 
nonhighly  compensated  employee,  as 
well  as  distributions  made  to  any 
employee  in  plan  years  beginning  before 
a  selected  date  no  later  than  January  1, 
1986,  that  is  the  same  for  all  employees 
in  the  plan. 

(3)  Safe  harbor  testing  method  for 
target  benefit  plans — (i)  General  rule.  A 
target  benefit  plan  is  a  money  purchase 
pension  plan  under  which  contributions 
to  an  employee's  account  are  ^ 

determined  by  reference  to  the  amounts 
necessary  to  fund  the  employee's  stated 
benefit  under  the  plan.  Whether  a  target 
benefit  plan  satisHes  section  401(a)(4) 
with  respect  to  an  equivalent  amount  of 
benefits  is  generally  determined  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  A  target  benefit  plan  is  deemed 
to  satisfy  section  401(a)(4)  with  respect 
to  an  equivalent  amount  of  benefits, 
however,  if  each  of  the  following 
requirements  is  satisfied — 

(A)  Form  of  plan.  The  plan  satisfles 
the  uniformity  requirements  of 

(  1.401(a)(4)-2(b)(2)  (regarding  a  plan's 
normal  retirement  age.  allocation 
formula,  and  vesting  and  service- 
crediting  rules),  taking  into  account  the 
relevant  exceptions  provided  in 
9  1.401(a)(4)-2(b)(5). 

(B)  Stated  benefit  formula.  Each 
employee's  stated  benefit  is  determined 
under  a  unit  credit  fractional  rule  or  flat 
benefit  formula  that  would  satisfy  the 
requirements  of  S  1.401(a)(4)-3(b)  (4)  or 
(b)(5),  respectively,  and  that  would 
satisfy  each  of  the  uniformity 
requirements  in  S  1.401(a)(4)-3(b)(2] 
(taking  into  account  the  relevant 
exceptions  provided  in  S  1.401(a)(4)- 


3(b)(8)),  if  the  plan  were  a  defined 
benefit  plan  with  the  same  benefit 
formula.  In  determining  whether  these 
requirements  are  satisfied,  the  stated 
benefit  at  normal  retirement  age  is 
assumed  to  accrue  ratably  over  each 
employee's  period  of  plan  participation 
throu^  normal  retirement  age  for  which 
the  employee  was  covered  by  the  stated 
beneHt  formula  in  accordance  with 
§  1.401(a)(4)-3(b)(4)(i)(B)  or  (b)(5)(i)(B). 
In  addition,  the  rules  of  S  1.401  (a)(4)-3(f) 
do  not  apply.  An  employee's  stated 
benefit  may  not  take  into  account  years 
in  which  the  employee  did  not 
participate  in  the  plan  or  in  which  the 
plan  did  not  satisfy  this  paragraph 
(b)(3).  See  9  1.401(a)(4)-13(e)(l)  for  a 
special  rule  treating  certain  plans  as 
satisfying  this  paragraph  (b)(3)  in  years 
prior  to  the  effective  date  applicable  to 
the  plan  under  9  1.401(a)(4)-13  (a)  or  (b). 

(C)  Employer  contributions.  Employer 
contributions  with  respect  to  each 
employee  are  based  exclusively  on  the 
employee's  stated  benefit  using  the 
method  provided  in  paragraph  (b](3)(iv) 
of  this  section,  and  forfeitures  and  any 
other  amounts  under  the  plan  taken  into 
account  under  9  1.401(a)(4)-2(c)(2)(ii) 
are  used  exclusively  to  reduce  employer 
contributions. 

(D)  Employee  contributions.  Employee 
contributions  (if  any)  are  not  used  to 
fund  the  stated  benefit. 

(E)  Permitted  disparity.  If  permitted 
disparity  is  taken  into  account,  the 
stated  benefit  formula  satisfies 

9  1.401(l)-3.  For  this  purpose,  the  0.75- 
percent  factor  in  the  maximum  excess  or 
o^set  allowance  in  9  1.401(l)-3(b)(2)(i) 
or  (b)(3)(i),  respectively,  as  reduced  in 
accordance  with  9  1.401(l)-^(d)(9)  and 
(e),  is  further  reduced  by  multiplying  the 
factor  by  0.80. 

(ii)  Fresh-start  rules — (A)  In  general. 
A  target  benefit  plan  does  not  fail  to 
satisfy  this  paragraph  (b)(3)  merely 
because  an  employee's  stated  benefit 
includes  benefits  attributable  to  plan 
years  beginning  before  a  fresh-start  date 
that  were  determined  under  a  benefit 
formula  that  differs  from  the  beneHt 
formula  used  to  determine  stated 
benefits  in  plan  years  beginning  after 
the  fresh-start  date,  provided  the  stated 
benefit  formula  satisfies  9  1.401(a)(4)- 
13(c)  with  respect  to  benefits 
attributable  to  plan  years  beginning 
after  the  fresh-start  date. 

(B)  Additional  requirements  for  plans 
that  did  not  satisfy  safe  harbor  in  prior 
years.  If  a  plan  was  not  a  target  benefit 
plan  or  did  not  satisfy  this  paragraph 
(b)(3)  in  the  immediately  preceeding 
plan  year,  the  stated  benefit  formula 
must  satisfy  9  1.401(a)(4)-13(c)  by 
applying  the  formula  in  9  1.401(a)(4)- 
13(c)(2)  (formula  without  wear-away) 


with  respect  to  benefits  attributable  to 
the  current  and  subsequent  plan  years. 
For  this  purpose,  each  employee's  frozen 
accrued  stated  benefit  under  such  a  plan 
for  purposes  of  9  1.401(a)(4)-13(c)(2) 
must  be  treated  as  zero.  'Thus,  an 
employee's  stated  benefit  generally  may 
not  take  into  account  service  prior  to  the 
current  plan  year  if  the  plan  did  not 
satisfy  this  paragraph  (b)(3)  in  the 
preceding  plan  year.  See  9  1.401(a)(4)- 
13(e)(1)  for  a  special  rule  treating  certain 
target  benefit  plans  as  satisfying  this 
paragraph  (b)(3)  in  years  prior  to  the 
effective  date  applicable  to  the  plan 
under  9  1.401(a)(4)-13  (a)  or  (b). 

(iii)  Benefits  and  contributions  after 
normal  retirement  age.  A  target  benefit 
plan  may  limit  increases  in  the  stated 
benefit  (and  contributions  to  fund  those 
increases)  after  normal  retirement  age 
consistent  with  the  requirements 
applicable  to  defined  benefit  plans 
under  section  411(b)(1)(H)  (without 
regard  to  section  411(b){l)(H)(iii)), 
provided  that  the  limitation  applies  on 
the  same  terms  to  all  employees  in  the 
plan.  Thus,  post-normal  retirement 
benefits  required  under  9  1.401(a)(4)- 
3(b)(2)(iii)  must  be  provided  under  the 
stated  benefit  formula,  subject  to  any 
uniformly  applicable  service  cap  under 
the  formula.  In  addition,  actuarial 
increases  in  the  stated  benefit  for 
delayed  retirement  may  not  be  provided. 
See  paragraph  (b)(3)(i){B)  of  this  section 
(prohibiting  application  of  9  1.401(a)(4)- 
3(f)(3)). 

(iv)  Method  for  determining  required 
employer  contributions — (A)  General 
rule.  An  employer's  required 
contribution  to  the  account  of  an 
employee  for  a  plan  year  is  determined 
based  on  the  employee's  stated  benefit 
and  the  amount  of  the  employee's 
theoretical  reserve  as  of  the  date  the 
employer's  required  contribution  is 
determined  for  the  plan  year  (the 
"determination  date").  Paragraph 
(b)(3)(iv){B)  of  this  section  provides 
rules  for  determining  an  employee's 
theoretical  reserve.  Paragraphs  {b)(3)(iv) 
(C)  and  (D)  of  this  section  provides  rules 
for  determining  an  employer's  required 
contributions. 

(B)  Theoretical  reserve— {1)  Initial 
theoretical  reserve.  An  employee's 
theoretical  reserve  as  of  the 
determination  date  for  the  first  plan 
year  in  which  the  employee  participates 
in  the  plan,  and  for  the  first  plan  year 
after  any  plan  year  in  which  the  plan  did 
not  satisfy  this  paragraph  (b)(3),  is  zero. 
See  9  1.401(a)(4)-13(e)(2).  however,  for 
transition  rules  used  in  determining  an 
employee's  initial  theoretical  reserve 
under  a  plan  that  satisfied  this 
paragraph  (b)(3]  or  other  applicable 
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nondiscntninatioi  requirements  pnor  to 
the  effective  dart  applicable  to  the  plan 
under  S  1.401(a)|4  ^13  (a|  or  (b). 

[2]  Theoretical  eserve  in  subsequent 
plan  years.  An  entployee's  theoretical 
reserve  as  of  the  (  etermination  date  for 
a  plan  year  (other  than  a  plan  year 
described  in  para|[raph  (b)(3)(iv)(BHl)  of 
this  section)  is  the  employee's 
theoretical  reservf  as  of  the 
determination  datfe  for  the  prior  plan 
year,  plus  the  emnloyer's  required 
contribution  for  tne  prior  plan  year  (as 
limited  by  8ectioiv415).  both  increased 
by  interest  from  tie  determination  date 
for  the  prior  plan  year  through  the 
determination  date  for  the  current  plan 
year,  but  not  beyo  nd  the  determination 
date  for  the  plan  ]  ear  that  includes  the 
employee's  norma  I  retirement  date. 
(Thus,  an  employee's  theoretical  reserve 
as  of  the  determination  date  for  a  plan 
year  does  not  incl  ide  the  amount  of  the 
employer's  requin  d  contribution  for  the 
plan  year.)  The  in  erest  rate  for 
determining  empUyer  contributions  that 
was  in  effect  on  t^  e  determination  date 
in  the  prior  plan  y  >ar  must  be  applied  to 
determine  the  reqi  lired  interest 
adjustment  for  thi  i  period.  For  plan 
years  beginning  al  ter  the  effective  dale 
applicable  to  the  [  Ian  under 
5  1.401(a)(4)-13  (a  or  (b),  a  standard 
interest  rate  must  >e  used,  and  may  not 
be  changed  excep  on  the  determination 
date  for  a  plan  yei  r. 

(C)  Required  co.  Uributions  for 
employees  under  i  ormal  retirement  age. 
The  employer  con  ributions  required  for 
purposes  of  paragi  aph  (b)(3)(i)(C)  of  this 
section  with  respe  :t  to  an  employee 
whose  attained  ag  ;  is  less  than  the 
employee's  norma  retirement  age  must 
be  determined  for  each  pldn  year  as 
follows — 

[1]  Determine  th  s  employee's 
fractional  rule  ber  efit  under  the  plan's 
stated  benefit  fom  lula  in  accordance 
with  §  1.4m(a){4)-}  (b)(4)(i)(B)  or 
(b)(5)(i)(B). 

[2]  Determine  the  actuarial  present 
value  of  the  fracti(  nal  rule  benefit 
determined  in  paragraph  (b)(3)(iv)(C)(;) 
of  this  section  as  c  f  the  determination 
date  for  the  currert  plan  year,  using  a 
standard  interest  late  and  a  standard 
mortality  table  tha  t  are  set  forth  in  the 
plan  and  that  are  I  fie  same  for  all 
employees  in  the  f  Ian,  and  assuming  no 
mortality  before  tl  e  employee's  normal 
retirement  age. 

[3]  Determine  th  a  excess,  if  any,  of  the 
amount  determine  i  in  paragraph 
(b)(3)(iv)(C)(2)  of  t  lis  section  over  the 
employee's  theore  ical  reserve  for  the 
current  plan  year  determined  under 
paragraph  (b)(3)(iv)(B)  of  this  section. 

[4]  Determine  the  required  employer 
contribution  for  th  >  current  plan  year  by 
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amortizing  on  a  level  basis  the  result  in 
paragraph  (b)(3)(iv)(C)(J)  of  this  section 
over  the  period  beginning  with  the 
determination  date  for  the  current  plan 
year  and  ending  with  the  determination 
date  for  the  plan  year  in  which  the 
employee  is  projected  to  reach  normal 
retirement  age. 

(D)  Required  contributions  for 
employees  over  normal  retirement  age. 
The  required  employer  contributions  for 
purposes  of  paragraph  (b)(3)(i)(C)  of  this 
section  with  respect  to  an  employee 
whose  attained  age  equals  or  exceeds 
the  employee's  normal  retirement  age  is 
the  excess  of  the  actuarial  present 
value,  as  of  the  determination  date  for 
the  current  plan  year  of  the  employee's 
stated  benefit  for  the  current  plan  year 
(determined  using  a  straight  life  annuity 
factor  based  on  the  employee's  normal 
retirement  age,  even  though  the 
employee's  stated  benefit  commences  as 
of  the  employee's  current  age)  over  the 
employee's  theoretical  reserve  as  of  the 
determination  date. 

(v)  Effect  of  sections  415  and  418 
reqwr':ments.  A  target  benefit  plan  does 
not  fail  to  satisfy  this  paragraph  (b)(3) 
merely  because  required  contributions 
under  the  plan  are  limited  by  section  415 
in  a  plan  year  or  merely  because 
additional  contributions  are  made 
consistent  with  the  requirements  of 
section  416(c)(2)  (regardless  of  whether 
the  plan  is  top-heavy). 

(vi)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(3). 

Example  1.  (a)  Employer  X  maintains  a 
target  benefit  plan  with  a  calendar  plan  year 
that  bases  contributions  on  a  stated  benefit 
equal  to  40  percent  of  each  employee's 
average  annual  compensation,  reduced  pro 
rata  for  years  of  service  less  than  25,  payable 
annually  as  a  straight  life  annuity 
commencing  at  normal  retirement  age.  The 
UP-84  mortality  table  and  an  interest  rate  of 
7.5  percent  are  used  to  calculate  the 
contributions  necessary  to  fund  the  stated 
benefit.  Required  contributions  are 
determined  on  the  last  day  of  each  plan  year. 
The  normal  retirement  age  under  the  plan  is 
65.  Employee  A  is  39  years  old  in  1992.  has 
participated  in  the  plan  for  5  years,  and  has 
average  annual  compensation  equal  to 
$60,000  for  the  1992  plan  year.  Assume  that 
Employee  A's  theoretical  reserve  as  of  the 
last  day  of  the  1991  plan  year  is  $13,909, 
determined  under  \  1.401(a)(4)-13(e). 

(b)  Under  these  facts,  Employer  X's  1992 
required  contribution  to  fund  Employee  A's 
stated  benefit  is  $1,318.  calculated  as 
follows — 

(1)  Employee  A's  fractional  rule  benefit  is 
$24,000  (40  percent  of  Employee  A's  average 
annual  compensation  of  $60,000). 

(2)  The  actuarial  present  value  of  Employee 
A's  fractional  rule  benefit  as  of  the  last  day 
of  the  1992  plan  year  is  $30,960  (Employee  A's 
fractional  rule  benefit  of  $24.0(X)  multiplied  by 
1.290.  the  actuarial  present  value  factor  for  an 
annuity  commencing  at  age  65  applicable  to  a 


39-year-old  employee  determined  using  th*- 
stated  interest  ratp  of  7  5  percent  and  Iho  UP 
84  mn-tHhty  table,  and  assuming  no  mortahiv 
before  normal  retirement  age) 

(3)  Tht'  MCtuanal  present  value  of  Employee 
A's  friictsiinal  rule  benefit  ($30,960)  is  reduced 
by  EmpMyee  A's  theoretical  reserve  as  of  the 
last  d<<v  o'  the  1992  plan  year  The  theoretical 
reserve  on  ihat  day  is  $14.744 — the  $13,909 
theoretical  reserve  as  of  the  last  day  of  the 
1991  plan  year,  increased  by  interest  for  one 
year  at  the  rate  of  6  percent.  Because  the 
required  contribution  for  the  1991  plan  year  is 
taken  into  account  under  {  1.401(a)(4)- 
13(e|(2|  in  determining  the  theoretical  reserve 
as  of  the  last  day  of  the  1991  plan  year,  it  is 
not  added  to  the  theoretical  reserve  again  in 
this  paragraph  (b)(3)  of  this  Example.  The 
resulting  difference  is  $16,216  ($30,960  minus 
$14,744). 

(4)  The  $16,216  excess  of  the  actuarial 
present  value  of  Employee  A's  fractional  rule 
benefit  over  Employee  A's  theoretical  reserve 
is  multiplied  by  0.0613,  the  amortization 
factor  applicable  to  a  39-year-old  employee 
determined  using  the  stated  interest  rate  of 
7.5  percent.  The  product  of  $1,318  is  the 
amount  of  the  required  employer  contribution 
for  Employee  A  for  the  1992  plan  year. 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1.  except  that  as  of  January  1, 1993, 
the  plan's  stated  benefit  formula  is  amended 
to  provide  for  a  stated  benefit  equal  to  45 
percent  of  average  annual  compensation, 
reduced  pro  rata  for  years  of  service  less  than 
25,  payable  annually  as  a  straight  life  annuity 
commencing  at  normal  retirement  age.  The 
plan  provides  that,  if  the  stated  benefit 
formula  is  amended,  an  employee's  stated 
benefit  under  the  plan  is  equal  to  the  greater 
of  the  employee's  frozen  accrued  stated 
benefit  as  of  the  last  day  of  the  plan  year 
preceding  the  year  in  which  such  amendment 
first  becomes  effective,  or  the  employee's 
stated  benefit  determined  under  the  amended 
benefit  formula  applied  for  all  years  of 
service  (i.e.,  the  plan  uses  the  h«sh-stari  rule 
in  S  1.401(a)(4)-13(c)(3]  with  respect  to  the 
stated  benefit  formula).  For  the  1993  plan 
year,  Employee  A's  average  annual 
compensation  continues  to  be  $80,000.  The 
mortality  table  used  for  the  calculation  of  the 
employer's  required  contributions  remains 
the  same  as  in  the  prior  plan  year,  but  the 
plan's  stated  interest  rate  is  changed  to  8 
percent  effective  as  of  December  31, 1993- 

(b)  Under  these  facts.  Employer  X's 
required  contribution  for  Employee  A  is 
$1,290.  calculated  as  follows: 

(1)  Employee  A's  fractional  rule  benefit  is 
$27,000  (45  percent  of  $60,000). 

(2)  The  actuarial  present  value  of  Employee 
A's  fractional  rule  benefit  as  of  the  last  day 
of  the  1993  plan  year  is  $32,319  ($27,000 
multiplied  by  1.197,  the  actuarial  present 
value  factor  for  an  annuity  commencing  at 
age  65  applicable  to  a  40-year-old  employee, 
determined  using  the  stated  interest  rate  of  6 
percent  and  the  UP-84  mortality  table,  and 
assuming  no  mortality  before  normal 
retirement  age). 

(3)  The  actuarial  present  value  of  Employee 
A's  fractional  rule  benefit  ($32,319)  is  reduced 
by  Employee  A's  theoretical  reserve  as  of  the 
last  day  of  the  1993  plan  year.  The  theoretical 


Federal  Regbter  /  Vol.  56,  No.  182  /  Thureday.  Septeiriber  19.  1991  /  Rules  and  Regulatiotn     47583 


reserve  as  of  that  day  is  tl7.287— <fae  $14,744 
theoretical  reserve  as  of  the  last  day  of  the 
1992  plan  year  plus  the  $1,318  required 
contribntion  for  the  1902  plan  year,  both 
increased  by  mterest  for  one  year  at  the  rate 
of  7.5  perce«t.  The  resulting  difference  ii 
$1 5.0S2  ($32,319  iriBias  $17,267). 

(4)  Tlie  result  in  paragraph  (b)(3)  of  this 
Example  is  muitipiied  by  00857,  the 
amortization  factor  applicable  to  a  40-year- 
old  employee  determined  using  the  stated 
interest  rate  of  8  percent.  The  product.  $1,290. 
is  the  amourrt  of  the  required  employer 
contribution  for  Eotployee  A  for  the  1993  plan 
year. 

(c)  Nondiscrimination  in  amotmt  of 
contributions  under  a  defined  benefit 
plan — (1)  Genera!  rule.  A  defined 
beneBt  plan  satisRes  section  4(n(a](4) 
with  respect  to  an  equivalent  amotmt  of 
contributions  for  a  plan  year  if  each  rate 
group  under  the  plan  satisfies  section 
410(b).  For  purposes  of  this  paragi^ph 
(c)(1),  a  rate  group  exists  under  a  plan 
for  each  highly  compensated  employee 
in  the  plan  and  consists  of  the  highly 
compensated  employee  and  all  other 
employees  (both  highly  and  nonhighly 
compensated)  in  the  plan  who  have  an 
equivalent  normal  allocation  rate 
greater  than  or  equal  to  ^e  highly 
compensated  employee's  equivalent 
normal  allocation  rate,  and  who  also 
have  an  equivalent  most  valuable 
allocation  rate  greater  than  or  equal  to 
the  highly  compensated  employee's 
equivalent  most  valuable  allocation 
rate.  In  the  case  of  a  defined  benefit 
plan  that  satisfies  the  requirements 
necessary  to  use  the  alternative  test  in 
S  1.401(a>(4)-3(cH2).  however,  a  rate 
group  consists  of  the  highly 
compensated  employee  and  all  other 
employees  (both  highly  and  nonhighly 
compensated)  in  the  plan  who  have  an 
equivalent  most  valuable  allocation  rate 
greater  than  or  equal  to  the  highly 
compensated  employee's  equivalent 
most  valuable  allocation  rate.  Whether 
a  rate  group  satisfies  section  410(b)  is 
determined  by  applyii^  the  rules  in 
9  1.401(a)(4>-3(c)(3).  Noinial  and  most 
valuable  benefits  under  a  defined 
benefit  plan  are  converted  into 
equivalent  normal  and  most  valuable 
allocation  rates  using  the  Hiethods  in 
paragraph  (c)(2)  of  this  section. 
Paragraph  (c)(3]  of  this  section  provides 
a  safe  harbor  testing  method  for  cash 
balance  plans. 

(2)  Determination  of  equivalent 
allocation  rates — (i)  Equivalent  normal 
allocation  rate.  Employees'  accrued 
benefits  under  a  defined  plan  for  a  plan 
year  are  converted  into  equivalent 
normal  allocation  rates  as  foDows — 

(A)  Determine  the  increase  in  each 
employee's  normalized  accrued  benefit 
under  \  1.401(a}(4)-3(d)(2)(i)  (A)  through 
(E)  for  the  plan  year. 


(B)  Determine  the  actuarial  present 
value  of  the  increase  in  the  employee's 
normalized  accrued  benefit  determined 
under  paragraph  (c)(2KiKA]  of  this 
section  as  of  the  employee's  testing  age, 
using  a  standard  interest  rate  and  a 
standard  mortality  table  that  are  af^ied 
uniformly  to  all  employees  in  the  plan. 

(C)  Determine  the  present  value,  as  of 
the  dose  of  the  plan  year,  of  the  amount 
determined  imder  paragraph  (c)(2){iKB) 
of  this  section  using  a  standard  interest 
rate  that  is  the  same  for  all  employees  in 
the  plan.  The  interest  rate  used  for  this 
purpose  may  be  different  from  the 
interest  rate  used  in  paragraph 
(c)(2)(i)(6)  of  this  section. 

(D)  Express  the  amount  determined 
under  paragraph  (c)(2)(i)(C)  of  this 
section  as  a  dollar  amount  or  as  a 
percentage  of  the  employee's  plan  year 
compensation  of  the  plan  year. 

(E)  Permitted  disparity  may  be 
imputed  to  the  extent  allowed  under  the 
rules  of  S  1.401(a)(4)-7  using  the  method 
in  S  1.401(aM4)-7(b).  In  determining  an 
employee's  adjusted  allocation  rate 
under  that  section,  the  percentage 
amotmt  determined  tmder  paragraph 
(c)(2){i)(D)  of  this  section  is  substituted 
for  the  employee's  unadjusted  allocation 
rate.  If  permitted  disparity  is  taken  into 
accotmt,  it  must  be  taken  into  account 
for  all  employees  in  the  plan. 

(F)  The  employer  may  apply  the 
grouping  rules  of  {  1.401(a)(4)-2(c)(2Hv) 
to  the  equivalent  normal  allocation  rates 
determined  under  paragraph  (c)(2)(i)(D) 
of  this  section  (or,  if  permitted  disparity 
is  taken  into  account,  para^vph 
{c)(2Xi){E)  of  this  section. 

(ii)  Equivalent  most  valuable 
allocation  rate.  An  employee's  benefits 
under  a  defined  benefit  plan  are 
converted  into  an  equivalent  most 
valuable  allocation  rate  using  the 
method  set  forth  in  paragraph  (c)(2Hi)  of 
this  section,  and  substituting  the  largest 
normalized  annuity  determined  under 
%  1.401(aK4Ka)(4)-3(dK2)(ii)(A)  through 
(G)  for  each  employee  for  the  increase  in 
the  employee's  normalized  accrued 
benefit  in  paragraph  (c)(2Ui)(A)  of  this 
section.  An  emiployer  may  use  the  rule  in 
S  401(a)(4)-3(d)(6)(vi)  to  take  the  value 
of  disability  benefits  provided  under  a 
plan  into  account  in  determining 
employee's  equivalent  most  valuable 
allocation  rates.  If  this  option  is  used, 
the  largest  annuity  described  in  this 
paragraph  (c)(2)(ii]  is  multiplied  by  1.11 
before  the  employee's  equivalent  ntost 
valuable  allocation  rate  is  determined. 

(ii!)  Use  of  optional  caicuiation 
methods.  Except  as  otherwise  provided 
in  this  section,  none  of  the  optional 
methods  available  under  \  1.401(a)(4)- 
3(d)  for  deterraixiiag  the  amoant  of 
benefits  used  to  determine  an 


employee's  normal  and  most  vakMbie 
accrual  rates,  or  for  adjusting  an 
employee's  normal  or  OMWt  valuable 
accrual  rates,  are  available  in 
determining  the  employee's  equivalent 
normal  and  most  valuable  allocation 
rates  under  this  paragraph  (cH2).  Thus, 
for  example,  a  defined  benefit  plan  that 
is  being  tested  on  the  basis  of  equivalent 
contributions  may  take  the  valtie  of 
disability  benefits  provided  under  a  plan 
into  account  in  determining  employees' 
equivalent  most  valuable  allocation 
rates  as  provided  in  paragraph  (c)(2)(ii) 
of  this  section,  but  may  not  disregard 
plan  provisions  described  in 
{ 1.401(a)(4)-3(r)(3]  that  provide  for 
increases  in  an  employee's  accrued 
benefit  because  the  employee  has 
delayed  commencement  of  benefits  after 
normal  retirement  age. 

(3)  Safe  harbor  testing  method  for 
cash  balance  plans — (i)  General  rule.  A 
cash  balance  plan  is  a  defined  benefit 
plan  that  defines  benefits  for  each 
employee  by  reference  to  the  employee's 
hypothetical  accoimt.  An  employee's 
hypothetical  account  is  determined  by 
reference  to  hypothetical  allocations 
and  interest  adjustments  that  are 
analagous  to  actual  allocations  of 
contributions  and  earnings  to  an 
employee's  account  under  a  defined 
contribution  plan.  Because  a  cash 
balance  plan  is  a  defined  benefit  plan, 
whether  it  satisfies  section  401(a)(4) 
with  respect  to  the  equivalent  amount  of 
contributions  is  generally  determined 
under  paragrairfis  (c)(1)  and  (c)(2)  of  this 
section.  However,  a  cash  balance  plan 
that  satisfies  each  of  the  requirements  in 
paragraphs  (cK3)(ii)  thnwgh  (xi)  of  this 
section  is  deemed  to  satisfy  section 
401(a)(4)  with  respect  to  an  equivalent 
amount  of  contritxitions. 

(ii)  Plan  requirements  in  general.  The 
plan  must  be  an  accumulation  plan.  The 
benefit  formula  under  the  plan  must 
provide  for  hypothetical  allocations  for 
each  employee  in  the  plan  that  satisfy 
paragraph  (c)(3)(iii)  of  this  section,  and 
interest  adjustments  to  these 
hypothetical  allocations  that  satisfy 
paragraph  (c)(3)(iv)  of  this  section.  The 
benefit  formula  under  the  plan  must 
provide  that  these  hypothetical 
allocations  and  interest  adjustments  are 
accumulated  as  a  hypothetical  account 
for  each  employee,  determined  in 
accordance  with  paragraph  (cK3Xv)  of 
this  section.  The  plan  must  provide  that 
an  employee's  accrued  benefit  under  the 
plan  as  of  any  date  is  an  annuity  that  is 
the  actuarial  equivalent  of  the 
employee's  projected  hypothetical 
account  as  of  normal  retirement  age, 
determined  in  accordance  with 
paragraph  (cK3Hvi)  of  this  section,  fai 
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addition,  the  pla^  must  satisfy 
paragraphs  (c)(3)  (vii)  through  (xi)  of  this 
section  (to  the  extent  applicable] 
regarding  optional  forms  of  benefit,  past 
service  credits.  p|ost-normaI  retirement 
age  benefits,  certain  uniformity 
requirements,  anjd  changes  in  the  plan's 
benefit  formula,  respectively. 

(iii)  Hypothetical  allocations —  (A)  In 
general.  The  hypothetical  allocations 
provided  under  the  plan's  benefit 
formula  must  satisfy  either  paragraph 
(c)(3)(iii)  (B)  or  (C)  of  this  section. 
Paragraph  (c](3)(Iii)(B)  of  this  section 
provides  a  desigi^-based  safe  harbor  that 
does  not  require  the  armual  comparison 
of  hypothetical  allocations  under  the 
plan.  Paragraph  lc)(3](iii)(C)  of  this 
section  requires  the  annual  comparison 
of  hypothetical  allocations. 

(B)  Uniform  hypothetical  allocation 
formula.  To  sati^  this  paragraph 
(c)(3](iii](B),  the  plan's  benefit  formula 
must  provide  for  hypothetical 
allocations  for  all  employees  in  the  plan 
for  all  plan  yearalof  amounts  that  would 
satisfy  S  401(a)(4)-2(b)(3)  for  each  such 
plan  year  if  the  hvpothetical  allocations 
were  the  only  alli>cations  under  a 
defined  conthbul  ion  plan  for  the 
employees  for  th^se  plan  years.  Thus, 
the  plan's  benefit  formula  must  provide 
for  hypothetical  allocations  for  all 
employees  in  thelplan  for  all  plan  years 
that  are  the  sam^  percentage  of  plan 
year  compensatic^n  or  the  same  dollar 
amount.  In  deten^iining  whether  the 
hypothetical  allocations  satisfy 

§  1.401(a)(4}-2(b)  3),  the  only  provisions 
of  §  1.401(a)(4)-2  b)(5)  that  apply  are 
S  1.401{a){4)-2(b)  5)(ii)  (section  401(1) 
permitted  dispari  ty,  (iii)  (entry  dates), 
(vi)  (certain  limit  i  on  allocations),  and 
(vii)  (dollar  alloc  ition  per  uniform  unit 
of  service).  Thus,  for  example,  the  plan's 
benefit  formula  n  lay  take  permitted 
disparity  into  account  in  a  manner 
allowed  under  §  [.401(l)-2  for  defined 
contribution  plar  s. 

(C)  Modified g(  'neral  test.  To  satisfy 
this  paragraph  (c  (3)(iii)(C).  the  plan's 
benefit  formula  n  ust  provide  for 
hypothetical  alloi  rations  for  all 
employees  in  the  plan  for  the  plan  year 
that  would  satisfy  the  general  test  in 

S  1.401(a)(4)-2(c)  for  the  plan  year,  if  the 
hypothetical  alia  rations  were  the  only 
allocations  for  th  >  employees  taken  into 
account  under  5  i.401(a)(4)-2(c)(2)(ii) 
under  a  defined  dontribution  plan  for  the 
plan  year.  In  determining  whether  the 
hypothetical  allo(  rations  satisfy 
S  1.401(a){4)-2(c)  the  provisions  of 
9 1.4m(a)(4)-2(c)  2)  (iii)  through  (v) 
apply.  Thus,  for  Example,  permitted 


disparity  may  be 
S  1.401(a)(4)-2(c) 


JMI 


imputed  under 
2)(iv)  in  accordance 


with  the  rules  of  S  1.4(n{a)(4>-7(b) 
applicable  to  defined  contribution  plans. 

(iv)  Interest  adjustments  to 
hypothetical  allocations — (A)  General 
rule.  The  plan  benefit  formula  must 
provide  that  the  dollar  amount  of  the 
hypothetical  allocation  for  each 
employee  for  a  plan  year  is 
automatically  adjusted  using  an  interest 
rate  that  satisfies  paragraph  (c)(3)(iv)(B) 
of  this  section,  compounded  no  less 
frequently  than  annually,  for  the  period 
that  begins  with  a  date  in  the  plan  year 
and  that  ends  at  normal  retirement  age. 
This  requirement  is  not  satisfied  if  any 
portion  of  the  interest  adjustments  to  a 
hypothetical  allocation  are  contingent 
on  the  employee's  satisfaction  of  any 
requirement  Thus,  for  example,  the 
interest  adjustments  to  a  hypothetical 
allocation  must  be  provided  through 
normal  retirement  age,  even  though  the 
employee  terminates  employment  or 
commences  benefits  before  that  age. 

(B)  Requirements  with  respect  to 
interest  rates.  The  interest  rate  must  be 
a  single  interest  rate  specified  in  the 
plan  that  is  the  same  for  all  employees 
in  the  plan  for  all  plan  years.  The 
interest  rate  must  be  either  a  standard 
interest  rate  or  a  variable  interest  rate. 
If  the  interest  rate  is  a  variable  interest 
rate,  it  must  satisfy  paragraph 
(c)(3)(iv)(C)  of  this  section. 

(C)  Variable  interest  rates — [1] 
General  rule.  The  plan  must  specify  the 
variable  interest  rate,  the  method  for 
determining  the  current  value  of  the 
variable  interest  rate,  and  the  period 
(not  to  exceed  1  year)  for  which  the 
current  value  of  the  variable  interest 
rate  applies.  Permissible  variable 
interest  rates  are  listed  in  paragraph 
(c)(3)(iv)(C)(2)  of  this  section. 
Permissible  methods  for  determining  the 
current  value  of  the  variable  interest 
rate  are  provided  in  paragraph 
(c)(3)(iv)(C)(J)  of  this  section. 

[2]  Permissible  variable  interest  rates. 
The  variable  interest  rate  specified  in 
the  plan  must  be  one  of  the  following — 

(/■)  The  rate  on  3-month  Treasury  Bills, 

(ii)  The  rate  on  6-month  Treasury 
BiUs, 

[Hi]  The  rate  on  1-year  Treasury  Bills, 

[iv]  The  yield  on  1-year  Treasury 
Constant  Maturities, 

(v)  The  yield  on  2-year  Treasury 
Constant  Maturities, 

[vi]  The  yield  on  5-year  Treasury 
Constant  Maturities, 

[vii]  The  yield  on  10-year  Treasury 
Constant  Maturities, 

[viii]  The  yield  on  30-year  Treasury 
Constant  Maturities,  or 

[ix]  The  single  interest  rate  such  that, 
as  of  a  single  age  specified  in  the  plan, 
the  actuarial  present  value  of  a  deferred 


straight  life  annuity  of  an  amount 
commencing  at  the  normal  retirement 
age  under  the  plan,  calculated  using  that 
interest  rate  and  a  standard  mortality 
table  but  assuming  no  mortality  before 
normal  retirement  age,  is  equal  to  the 
actuarial  present  value,  as  of  the  single 
age  specified  in  the  plan,  of  the  same 
annuity  calculated  using  the  section 
417(e)  rates  applicable  to  distributions 
in  excess  of  $25,000  (determined  under 
S  1.417(e)-l(d)),  and  the  same  mortality 
assumptions. 

(5)  Current  value  of  variable  interest 
rate.  The  current  value  of  the  variable 
interest  rate  that  applies  for  a  period 
must  be  either  the  value  of  the  variable 
interest  rate  determined  as  of  a 
specified  date  in  the  period  or  the 
immediately  preceding  period;  or  the 
average  of  the  values  of  the  variable 
interest  rate  as  of  two  or  more  specified 
dates  during  the  current  period  or  the 
immediately  preceding  period.  The  value 
as  of  a  date  of  the  rate  on  a  Treasury 
Bill  is  the  average  auction  rate  for  the 
week  or  month  in  which  the  date  falls, 
as  reported  in  the  Federal  Reserve 
Bulletin.  The  value  as  of  a  date  of  the 
yield  on  a  Treasury  Constant  Maturity  is 
the  average  yield  for  the  week,  month, 
or  year  in  which  the  date  falls,  as 
reported  in  the  Federal  Reserve  Bulletin. 
[The  Federal  Reserve  Bulletin  is 
published  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  and  is 
available  from  Publication  Services, 
Mail  Stop  138.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington 
DC  20551.)  The  plan  may  limit  the 
current  value  of  the  variable  interest 
rate  to  a  maximum  (not  less  than  the 
highest  standard  interest  rate),  or  a 
minimum  (not  more  than  the  lowest 
standard  interest  rate),  or  both. 

(v)  Hypothetical  account — (A) 
Current  value  of  hypothetical  account. 
As  of  any  date,  the  ciurent  value  of  an 
employee's  hypothetical  account  must 
equal  the  sum  of  all  hypothetical 
allocations  and  the  respective  interest 
adjustments  to  each  such  hypothetical 
allocation  provided  through  the  date  for 
the  employee  under  the  plan's  benefit 
formula  (without  regard  to  any  interest 
adjustments  provided  under  the  plan's 
benefit  formula  for  periods  after  that 
date). 

(B)  Value  of  hypothetical  account  as 
of  normal  retirement  age.  Under 
paragraph  (c)(3)(vi)  of  this  section,  the 
value  of  an  employee's  hypothetical 
account  must  be  determined  as  of 
normal  retirement  age  in  order  to 
determine  the  employee's  accrued 
benefit  as  of  any  date  at  or  before 
normal  retirement  age.  As  of  any  date  at 
or  before  normal  retirement  age,  the 
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value  of  an  employee's  hypo^ttcal 
account  as  of  normal  retirement  age 
must  equal  the  sum  of  eadi  hypothetical 
allocation  provided  through  that  date  toe 
the  employee  under  the  plan'«  benefit 
.formula,  plus  the  interest  adjustments 
provided  through  normal  retirement  age 
on  each  of  those  hypothetical 
allocations  for  the  employee  under  the 
plan's  benefit  fornrala  (wi^out  regard  to 
any  hypothetical  allocations  that  might 
be  provided  after  that  date  under  the 
plan's  benefit  formula).  If  the  interest 
rate  specified  in  the  plan  is  a  variable 
interest  rate,  the  plan  must  specify  that 
the  determination  in  the  preceding 
sentence  is  made  by  assuming  that  the 
current  value  of  the  variable  interest 
rate  for  all  future  periods  is  either  the 
current  value  of  the  variable  interest 
rate  for  the  current  period  or  the  average 
of  the  current  values  of  the  variable 
interest  rate  for  the  current  period  and 
one  or  more  periods  immediately 
preceding  d>e  current  period  (not  to 
exceed  5  years  in  the  aggregate), 
(vi)  Determination  of  accrued 
benefit — (A)  Definition  of  accrued 
benefit.  The  plain  must  provide  that  at 
any  date  at  or  before  normal  retirmeent 
age  the  accrued  benefit  (within  the 
meaning  of  section  411(a)(7)(A)(i]]  of 
each  employee  in  die  plan  is  an  annuity 
commencing  at  normal  retirement  age 
that  is  the  actuarial  equivalent  of  the 
employee's  hypothetical  account  as  of 
normal  retirement  age  (as  determined 
under  paragraph  (c)(3)(v)(B)  of  this 
section).  The  separate  benefit  that  each 
employee  accrues  for  a  plan  year  is  an 
anmiity  that  is  the  actuarial  equivalent 
of  the  employee's  hypothetical 
allocation  for  that  plan  year,  including 
the  automatic  adjustments  for  interest 
through  normal  retirement  age  required 
under  paragraph  (c)(3)(iv)  of  this 
section. 

(B)  Normal  form  of  benefit  "Hie 
annuity  specified  in  paragraph 
(c)(3)(vi){A)  of  this  section  most  provide 
an  annual  benefit  payable  in  the  same 
form  at  the  same  uniform  normal 
retirement  age  for  all  employees  in  the 
plan.  The  annual  benefit  must  be  the 
normal  retirement  benefit  under  the  plan 
(within  the  meaning  of  section  411(a)(9)) 
under  the  plan. 

(C)  Determination  ofoctuanal 
equivalence.  For  purposes  of  this 
paragraph  (cK3)(vi)  and  paragraph 
(c)(3){ix)  of  this  section,  actuarial 
equivalence  must  be  determined  using  a 
standard  mortality  table  and  eidier  a 
standard  interest  rate  or  the  interest  rate 
specified  in  the  plan  for  making  interest 
adjustments  to  hypothetical  allocations. 
If  the  interest  rate  need  is  the  interest 
rate  specified  in  the  plan,  and  that  rate 


is  a  variable  interest  rate,  the  assumed 
value  of  the  variable  interest  rate  for  all 
future  periods  must  be  the  same  value 
that  would  be  assumed  for  purposes  of 
paragraph  (c)(3)(v)(B)  of  this  section. 
The  same  actuarial  assumptions  must  be 
used  for  all  employees  in  the  plan. 

(D)  Effect  of  section  415  and  416 
reqairementa.  A  plan  does  not  fail  to 
satisfy  this  paragraph  (c)(3)(vi)  merely 
because  the  accrued  benefits  under  the 
plan  are  limited  by  section  415.  or 
merely  because  the  accrued  benefits 
under  the  plan  are  the  greater  of  the 
accrued  benefits  odierwise  determined 
under  the  plan  and  the  minimum  benefit 
described  in  section  416(c)(1)  (regardless 
of  whether  the  plan  is  top-heavy). 

(vii)  Optional  forms  of  benefit— {A)  In 
general.  The  plan  must  satisfy  the 
uniform  subsidies  requirement  of 
§  1.401(a)(4}-3(b)(2)(iv]  widi  respect  to 
all  subsidized  optional  forms  of  benefit. 

(B)  Limitation  on  sabsidies.  Unless 
hypothetical  allocations  are  determined 
under  a  uniform  hypothetical  allocation 
formula  that  satisfies  paragraph 
(c)(3KiiiKB)  of  this  section,  the  actuarial 
present  value  of  any  QJSA  provided 
under  the  plan  must  not  be  greater  than 
the  single  sum  distribution  to  the 
employee  that  would  satisfy  paragraph 
(c)(3){vii)(C)  of  this  section  assuming 
that  it  was  distributed  to  the  employee 
on  the  date  of  commencement  of  the 
QJSA. 

(C)  Distributions  subject  to  section 
417(e).  Except  as  otherwise  required 
under  section  415(b),  if  the  plan  provides 
for  a  distribution  alternative  that  is 
subject  to  the  interest  rate  restrictions 
under  section  417(e),  the  actuarial 
present  value  of  the  benefit  paid  to  an 
employee  under  the  distribution 
akemative  must  equal  the 
nonforfeitable  percentage  (determined 
under  the  plan's  vesting  schedule)  of  the 
greater  of  the  following  two  amounts — 

(/)  llie  current  value  of  the 
employee's  hypothetical  account  as  of 
the  date  the  distribution  commences, 
cahndated  in  accordance  with 
paragraph  (c)(3)(v)(A)  of  this  section. 

[2]  The  actuarial  present  value 
(calculated  in  accordance  with 
8  1.417(e)-l(d))  of  the  employee's 
accrued  benefit. 

(D)  Determination  of  actvarial  present 
value.  For  purposes  of  this  paragraph 
(c)(3)(vii),  actuarial  present  value  must 
be  determined  using  a  reasonable 
interest  rate  and  mortality  table.  A 
standard  interest  rate  and  a  standard 
mortality  table  are  considered 
reasonable  for  this  purpose. 

(viii)  Past  service  credit.  The  benefit 
formula  under  the  plan  may  not  provide 
for  hypodietical  allocations  in  die  ciuent 


plan  year  that  are  aStributable  to  years 
of  service  before  the  current  plan  year, 
unless  each  of  the  foBowing 
requirements  is  satisfied — 

(A)  The  years  of  past  service  credit 
are  granted  on  a  uniform  basis  to  all 
current  employees  in  the  plao. 

(B)  Hypothetical  allocations  for  the 
current  plan  year  are  determined  under 
a  uniform  hypothetical  allocation 
formula  that  satisfies  para^aph 
(c)(3)(iii)(B)  of  this  section. 

(C)  The  hypothetical  allocations 
attributable  to  the  years  of  past  service 
would  have  satisfied  the  uniform 
hypothetical  allocation  formula 
requirement  of  paragraph  (c)(3)(tii)(B]  of 
this  section,  and  the  interest 
adjustments  to  those  hypothetical 
allocations  would  have  satisfied 
paragraph  (c)(3)(iv)(A)  of  this  sectioa  if 
the  plan  provision  granting  past  service 
had  been  in  effect  for  the  entire  period 
for  which  yeeirs  of  past  service  are 
granted  to  any  employee.  In  order  to 
satisfy  this  requirement,  the 
hypothetical  allocation  attributable  to  a 
year  of  past  service  must  be  adjusted  for 
interest  in  accordance  with  paragraph 
(c)(3)(iv)  of  this  section  for  die  period 
(including  the  retroactive  period) 
beginning  with  the  year  of  past  service 
to  which  the  hypothetical  allocation  is 
attributable  and  ending  at  normal 
retirement  age.  If  the  interest  rate 
specified  in  the  plan  is  a  variable 
interest  rate,  the  interest  adjustments  for 
the  period  prior  to  the  current  plan  year 
either  must  be  based  on  the  cunent 
value  of  the  variable  interest  rate  for  the 
period  in  which  the  grant  of  past  service 
first  becomes  effective  or  must  be 
reconstructed  based  on  the  then  current 
value  of  the  variable  interest  rate  that 
would  have  applied  during  each  prior 
period. 

(ix)  Employees  beyond  normal 
retirement  age.  In  the  case  of  an 
employee  who  commences  receq>t  of 
benefits  after  normal  retirement  age.  the 
plan  must  provide  that  interest 
adjustments  continue  to  be  made  to  an 
employee's  hypothetical  account  until 
the  employee's  benefit  commencement 
date.  In  die  case  of  an  employee 
described  in  the  previous  sentence,  the 
employee's  accrued  benefit  is  defined  as 
an  annuity  that  is  the  actuarial 
equivalent  of  the  employee's 
hypothetical  account  determined  in 
accordance  with  paragraph  (c)(3)(v)(A) 
of  this  section  as  of  the  date  of  benefit 
commencement. 

(x)  Additional  uniformity 
requirements.  In  addition  to  any 
uniformity  requirements  provided 
elsewhere  in  this  paragraph  {c)(3},  the 
plan  must  satisfy  the  uniformity 
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requirements  in 
(uniform  vesting  \ 
requirements)  ar 
contributions). . 
satisfy  the  unifoij 
this  paragraph  (c 


1.401(a)(4H(b)(2Kv) 
nd  service 
(vi)  (no  employee 
plan  does  not  fail  to 
ity  requirements  of 
(3)(x)  or  any  other 
uniformity  requiilement  provided  in  this 
paragraph  (c)(3)  pierely  because  the 
plan  contains  on4  or  more  of  the 
provisions  described  in  §  1.401(a)(4)- 
3(b)(8)(iv)  (prior '  resting  schedules),  (v) 
(certain  conditions  on  accruals),  or  (x) 
(multiple  defmitii  ms  of  service). 

(xi)  Changes  ir.  benefit  formula, 
allocation  formu.  a,  or  interest  rates.  A 
plan  does  not  fai  to  satisfy  this 
paragraph  (c)(3)  ^erely  because  the 
plan  is  amended  ^o  change  the  benefit 
formula,  hypothetical  allocation 
formula,  or  the  interest  rate  used  to 
adjust  hypothetical  allocations  for  plan 
years  after  a  fresp-start  date,  provided 
that  the  accrued  benefits  for  plan  years 
beginning  after  the  fresh-start  date  are 
determined  in  accordance  with 
§  1.401(a)(4)-13(d,  as  modified  by 
5l.401(a)(4)-13(f . 

(d)  Safe  harboi  testing  method  for 
defined  benefit  p  ans  that  are  part  of  a 
floor-offset  arran,  ^ement — (1)  General 
rule.  A  floor-offs(  t  arrangement  is  an 
arrangement  pursuant  to  which  benefits 
under  a  defined  b  enefit  plan  are  reduced 
by  reference  to  ai  i  employee's  account 
balance  under  a  <  efined  contribution 
plan.  Generally,  4  defined  benefit  plan 
that  is  part  of  a  fibor-offset  arrangement 
satisfies  the  nonqiscriminatory  amount 
.401(a)(4)-l(b)(2)  only 
e  net  benefit  provided 
the  nominal  benefit 
an  be  shown  to  be 
on  either  a 
benefits  basis.  A 
n  that  is  part  of  a 
ement  is  deemed  to 
riminatory  amount 
4(n(a)(4H(b)(2). 


requirement  of  S 
if  the  amount  of 
under  the  plan  (i 
minus  the  offset) 
nondiscriminato! 
contributions  or 
defined  benefit  p 
floor-offset  arran; 
satisfy  the  nondi 
requirement  of  § 
however,  if — 

(i)  Pursuant  to  tie  floor-offset 
arrangement,  the  vested  portion  of  the 
accrued  benefit  [$s  defined  in  section 
411(a)(7)(A)(i))  thkt  would  otherwise  be 
provided  to  an  enployee  under  the 
defined  benefit  pen  is  reduced  solely  by 
the  actuarial  equivalent  of  all  or  part  of 
the  vested  portioi  of  the  employee's 
account  balance  t  ttributable  to 
employer  contribi  itions  under  a  defined 
contribution  plan  maintained  by  the 
same  employer  (p  us  the  actuarial 
equivalent  of  all  c  r  part  of  any  prior 
distributions  from  that  portion  of  the 
account  balance).  In  determining  the 
actuarial  equivaU  nt  of  amounts 
provided  under  th  e  defined  contribution 
plan,  an  interest  i  ate  no  higher  than  the 
highest  standard  nterest  rate  must  be 
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used,  and  no  mortality  may  be  assumed 
in  determining  the  actuarial  equivalent 
of  any  prior  distributions  from  the 
defined  contribution  plan  or  for  periods 
prior  to  the  benefit  commencement  date 
under  the  defined  benefit  plan. 

(ii)  The  defined  benefit  plan  is  not  a 
contributory  DB  plan  (unless  it  satisfies 
S  1.401(a)(4)-6(b)(6)  (the  cessation-of- 
employee-conbibutions  method)),  and 
benefits  under  the  defined  benefit  plan 
are  not  reduced  by  any  portion  of  the 
employee's  account  balance  under  the 
defined  contribution  plan  (or  prior 
distributions  from  that  account)  that  are 
attributable  to  employee  contributions. 

(iii)  The  defined  benefit  plan  and  the 
defined  contribution  plan  benefit  the 
same  employees. 

(iv)  The  offset  under  the  defined 
benefit  plan  is  applied  to  all  employees 
in  the  plan  on  the^me  terms.  'Thus,  for 
example,  unifonhmterest  and  other 
actuarial  assumptions  must  be  used. 

(v)  All  employees  have  available  to 
them  under  the  defined  contribution 
plan  the  same  investment  options  and 
the  same  options  with  respect  to  the 
timing  of  preretirement  distributions. 

(vi)  The  defined  benefit  plan  satisfies 
the  uniformity  requirements  of 
§  1.401(a)(4)-3(b)(2)  and  the  unit  credit 
safe  harbor  in  S  1.401(a)(4)-3(b)(3) 
without  taking  into  account  the  offset 
described  in  paragraph  (d)(l)(i)  of  this 
section,  and  the  defined  contribution 
plan  satisfies  any  of  the  tests  in 
§  1.401(a)(4)-2  (b)  or  (c).  Alternatively, 
the  defined  benefit  plan  satisfies  any  of 
the  tests  in  9  1.401(a)(4)-3  (b)  or  (c) 
without  taking  into  account  the  offset 
described  in  paragraph  (d)(l)(i)  of  this 
section,  and  the  defined  contribution 
plan  satisfies  the  uniform  allocation  safe 
harbor  in  S  1.401(a)(4)-2(b)(3)  (including 
the  uniformity  requirements  of 
S  1.401(a)(4)-2(b)(2)). 

(vii)  The  defined  contribution  plan  is 
not  an  ESOP.  a  section  401(k)  plan,  or  a 
section  401(m)  plan. 

(2)  Application  of  safe  harbor  testing 
method  to  qualified  offset  arrangements. 
A  defined  benefit  plan  that  is  part  of  a 
qualified  offset  arrangement  as  defined 
in  section  1116(f)(5)  of  the  Tax  Reform 
Act  of  1986,  Public  Law  No.  99-514.  is 
deemed  to  satisfy  the  requirements  of 
paragraphs  (d)(l)(vi)  and  (d)(l)(vii)  of 
this  section,  if  the  only  defined 
contribution  plans  included  in  the 
qualified  offset  arrangement  are  section 
401(k)  plans,  section  401(m)  plans,  or 
both,  and  the  defined  benefit  plan  would 
satisfy  the  requirements  of  paragraph 
(d)(l)(vi)  of  this  section  assuming  the 
elective  contributions  for  each  employee 
under  the  defined  contribution  plan 
were  the  same  (either  as  a  dollar 


amount  or  as  a  percentage  of 
compensation)  for  all  plan  years  since 
the  establishment  of  the  plan. 

9  1.401(aM4)-9    Plan  aggregation  and 
rMtructurlng. 

(a)  Introduction.  Two  or  more  plans 
that  are  permissively  aggregated  and 
treated  as  a  single  plan  for  purposes  of 
the  ratio  percentage  test  of  9  1.410(b)- 
2(b)(2)  or  the  nondiscriminatory 
classification  test  of  9  1.410(b)-4  must 
also  be  treated  as  a  single  plan  for 
purposes  of  section  401(a)(4).  See 

9  1.401(a)(4)-12  (definition  of  plan). 
Thus,  for  example,  if  an  employee 
benefits  under  each  of  two  defined 
benefit  plans  that  have  been  aggregated 
and  treated  as  a  single  plan  for  purposes 
of  the  ratio  percentage  test  of  9 1.410(b)- 
2(b)(2),  the  employee's  benefits  under 
both  plans  must  be  taken  into  account  in 
determining  the  employee's  normal  and 
most  valuable  accrual  rates  for  purposes 
of  the  general  test  in  9  1.401(a)(3)- 
3(c)(1).  In  some  cases,  an  aggregated 
plan  may  consist  of  one  or  more  defined 
benefit  plans  and  one  or  more  defined 
contribution  plans.  Such  aggregated 
plans  are  referred  to  in  this  section  as 
DB/DC  plans.  Paragraph  (b)  of  this 
section  provides  special  rules  for 
determining  whether  a  DB/DC  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  amount  of  employer-provided 
benefits  and  the  availability  of  benefits, 
rights  and  features.  Paragraph  (c)  of  this 
section  provides  rules  allowing  a  plan  to 
be  treated  as  consisting  of  separate 
component  plans  and  allowing  the 
component  plans  to  be  tested  separately 
under  section  401(a)(4). 

(b)  Application  of  nondiscrimination 
requirements  to  DB/DC  plans — (1) 
General  rule.  Except  as  provided  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  whether  a  DB/DC  plan  satisfies 
section  401(a)(4)  is  determined  using  the 
same  rules  apphcable  to  a  single  plan. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits — (i) 
Application  of  general  tests.  Because  a 
DB/DC  plan  contains  both  a  defined 
benefit  and  a  defined  contribution  plan, 
it  cannot  rely  on  any  of  the  design-based 
safe  harbors  or  optional  testing  methods 
provided  in  9  1.401(a)(4)-2, 1.40i(a)(4)-3. 
or  1.401(a)(4)-8.  Furthermore,  because  a 
DB/DC  plan  contains  a  defined  benefit 
plan,  it  must  be  tested  on  the  basis  of 
employees'  aggregate  normal  as  well  as 
most  valuable  allocation  or  accrual 
rates,  unless  all  of  the  defined  benefit 
plans  in  the  DB/DC  plan  satisfy  the 
requirements  to  use  the  alternative  test 
in  9  1.401(a)(4)-3(c)(2).  Thus,  a  DB/DC 
plan  satisfies  section  401(a)(4)  with 


Federal  Register  /  V6l.'5e.'No.'182/  Thnrtday.  September  19.  1991'  /  K\Aei  and  Rdgtilationa^     4T5B7 


respect  to  the  amount  of  contributions  or 
benefits  only  if  it  satisfles  S  1.401(a)(4)- 
8(c)(1)  with  respect  to  the  aggregate 
normal  and  most  valuable  allocation 
rates  of  the  employees  in  the  plan,  or  if 
it  satisfies  S  1.401(a)(4)-3(c)(l)  (or 
S  1.401(a)l4)-3(c)(2).  if  applicable)  with 
respect  to  the  aggregate  normal  and 
most  valuable  accrual  rates  of  the 
employees  in  the  plan.  Paragraph 
(b)(2)(ii)  of  this  section  provides  the 
exclusive  rules  for  determining 
employees'  aggregate  normal  and  most 
valuable  allocation  rates  under  a  DB/ 
DC  plan.  Paragraph  (b)(2)(iii)  of  this 
section  provides  the  exclusive  rules  for 
determining  employees'  aggregate 
normal  and  most  valuable  accrual  rates 
under  a  DB/DC  plan.  Paragraphs 
(b)(2)(iv)  and  (b)(2)(v)  of  this  section 
provide  additional  special  rules 
applicable  in  determining  whether  a  DB/ 
DC  plan  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  contributions  or 
benefits. 

(ii)  Determination  of  aggregate 
allocation  rates.  An  employee's 
aggregate  normal  allocation  rate  for  a 
plan  year  under  a  DB/DC  plan  is  the 
sum  of  the  employee's  allocation  rate  for 
the  plan  year  under  all  defined 
contribution  plans  included  in  the  DB/ 
DC  plan,  determined  under  S  1.401(a)(4)- 
2(c)(2)  by  treating  the  defined 
contribution  plans  as  a  single  plan,  and 
the  employee's  equivalent  normal 
allocation  rate  for  the  plan  year  under 
all  defined  benefit  plans  included  in  the 
DB/DC  plan,  determined  under 
S  1.401(a)(4}-8(c)(2)(i)  by  treating  the 
defined  benefit  plans  as  a  single  plan. 
An  employee's  aggregate  most  valuable 
allocation  rate  for  the  plan  year  under 
the  DB/DC  plan  is  the  sum  of  the 
employee's  allocation  rate  for  the  plan 
year  under  all  defined  contribution 
plans  included  in  the  DB/DC  plan, 
determined  under  S  1.401(a)(4)-2(c)(2) 
by  treating  the  defined  contribution 
plans  as  a  single  plan,  and  the 
employee's  equivalent  most  valuable 
allocation  rate  for  the  plan  year  under 
all  defined  benefit  plans  included  in  the 
DB/DC  plan,  determined  under 
S  1.401(a)(4)-8(c)(2)(ii)  by  treating  the 
defined  benefit  plans  as  a  single  plan. 

(iii)  Determination  of  aggregate 
accrual  rates — (A)  Annual  method.  If 
the  annual  method  is  used,  an 
employee's  aggregate  normal  accrual 
rate  for  a  plan  year  under  a  DB/DC  plan 
is  the  sum  of  the  employee's  normal 
accrual  rate  for  the  plan  year  under  all 
defined  benefit  plans  included  in  the 
DB/DC  plan,  determined  under  the 
annual  method  of  S  1.401(a)(4)-3(d)(2)(i) 
by  treating  the  defined  benefit  plans  as 
a  single  plan,  and  the  employee's 


equivalent  normal  accrual  rate  for  the 
plan  year  under  all  defined  contribution 
plans  included  in  the  DB/[>C  plan, 
determined  under  the  annual  method  of 
9  1.401(a0(4)-8{b)(2)(i)  by  treating  the 
defined  contribution  plans  as  a  single 
plan.  An  employee's  aggregate  most 
valuable  accrual  rate  for  the  plan  year 
under  the  DB/DC  plan  is  the  sum  of  the 
employee's  most  valuable  accrual  rate 
for  the  plan  year  under  all  defined 
benefit  plans  included  in  the  DB/DC 
plan,  determined  under  the  annual 
method  of  S  1.401(a)(4)-3(d)(2)(ii)  by 
treating  the  defined  benefit  plans  as  a 
single  plan,  and  the  employee's 
equivalent  most  valuable  accrual  rate 
for  the  plan  year  under  all  defined 
contribution  plans  included  in  the  DB/ 
DC  plan,  determined  under  the  annual 
method  of  9  1.401(a)(4}-8(b)(2){i)  by 
treating  the  defined  contribution  plans 
as  a  single  plan. 

(B)  Accrued-to-date  method.  If  the 
accrued-to-date  method  is  used,  an 
employee's  aggregate  normal  accrual 
rate  for  a  plan  year  under  a  DB/DC  plan 
is  the  sum  of  the  employee's  normal 
accrual  rate  for  the  plan  year  under  all 
defined  benefit  plans  included  in  the 
DB/DC  plan,  determined  under  the 
accrued-toKlate  method  of  9  1.401(a)(4)- 
3(d)(3)(i)  by  treating  the  defined  benefit 
plans  as  a  single  plan,  and  the 
employee's  equivalent  normal  accrual 
rate  for  the  plan  year  under  all  defined 
contribution  plans  included  in  the  DB/ 
DC  plan,  determined  under  the  accrued- 
to-date  method  of  9  1.401(a){4)-8(b)(2)(ii) 
by  treating  the  defined  contribution 
plans  as  a  single  plan.  An  employee's 
aggregate  most  valuable  accrual  rate  for 
the  plan  year  under  the  DB/DC  plan  is 
the  sum  of  the  employee's  most  valuable 
accrual  rate  for  the  plan  year  under  all 
defined  benefit  plans  included  in  the 
DB/DC  plan,  determined  under  the 
accrued-to-date  method  of  9  1.401(a)(4)- 
3(d)(3)(ii)  by  treating  the  defined  benefit 
plans  as  a  single  plan,  and  the 
employee's  equivalent  most  valuable 
accrual  rate  for  the  plan  year  under  all 
defined  contribution  plans  included  in 
the  DB/DC  plan,  determined  under  the 
accrued-to-date  method  of  9  1.401(a)(4)- 
8(b)(2)(ii)  by  treating  the  defined 
contribution  plans  as  a  single  plan. 

(C)  Projected  method.  Neither  the 
projected  method  in  9  1.401(a)(4}-3(d)(4) 
nor  the  fresh-start  alternative  for  the 
projected  method  in  9  1.401(a)(4)- 
3(d)(6)(viii)  may  be  used  to  determine 
aggregate  accrual  or  allocation  rates 
under  a  DB/DC  plan. 

(iv)  Treatment  of  permitted  disparity. 
A  DB/DC  plan  may  impute  permitted 
disparity  under  the  rules  of 
9  1.401(a)(4)-7  only  after  calculating 


employees'  aggregate  accrual  or 
equivalent  allocation  rates  under 
paragraphs  (b)(2)  (ii)  or  (iii)  of  this 
section,  in  the  case  of  a  DB/DC  plan 
being  tested  on  a  benefits  basis,  the 
rules  of  9  1.401  (a)(4)-7(c)  must  be 
applied.  Thus,  each  employee's 
aggregate  normal  and  most  valuable 
accrual  rates  determined  in  paragraph 
(b)(2)(iii)  of  this  section  must  be 
substituted  respectively  for  the 
employee's  unadjusted  accrual  rate  as 
defined  in  9  1.401(a)(4)-7(c)(4)(vi).  In  the 
case  of  a  DB/DC  plan  being  tested  on 
the  basis  of  equivalent  contributions,  the 
rules  of  9  1.401(a)(4)-7(b)  must  be 
applied.  Thus,  each  employee's 
aggregate  normal  and  most  valuable 
allocation  rates  determined  in 
paragraph  (b)(2)(ii)  of  this  section  must 
be  substituted  respectively  for  the 
employee's  unadjusted  allocation  rate 
as  defined  in  9  1.401(a)(4K(b)(4)(iv). 

(v)  Consistency  requirements— {A)  In 
general.  Notwithstanding  the  fact  that 
aggregate  normal  and  most  valuable 
accrual  and  allocation  rates  under  a  DB/ 
DC  plan  must  be  separately  determined 
with  respect  to  the  defined  benefit  plans 
and  defined  contribution  plans  in  the 
DB/DC  plan,  each  separately- 
determined  rate  must  be  determined  on 
a  consistent  basis  as  if  the  DB/DC  plan 
were  a  single  plan.  Thus,  for  example, 
the  same  definition  of  testing 
compensation  and  the  same  actuarial 
assumptions  must  be  used. 

(B)  Use  of  optional  calculation 
methods.  Except  as  otherwise  provided 
in  this  paragraph  (b),  any  optional 
methods  for  determining  allocation  or 
accrual  rates  that  would  be  available  to 
a  single  plan  may  generally  be  used  in 
determining  allocation  or  accrual  rales 
under  a  DB/DC  plan,  provided  that  the 
optional  methods  selected  are  applied 
on  a  consistent  basis  to  all  employees  in 
the  DB/DC  plan.  Examples  of  options 
that  may  be  used  on  a  consistent  basis 
under  this  rule  include  alternative 
methods  of  determining  testing 
compensation  under  9  1.401(a)(4)-3(e)  or 
plan  year  compensation  under 
9  1.401(a)(4)-12,  and  options  to 
determine  accrual  or  equivalent  accrual 
rates  based  on  benefits  accrued  or 
allocations  made  for  plan  years  after  a 
fresh-start  date  as  provided  in 
9  1.401(a)(4)-3(d){6)(vii)  or  1.401(a)(4)- 
8(b)(2)(ii)(B).  Options  that  may  not  be 
used  in  testing  a  defined  benefit  plan  on 
the  basis  of  equivalent  contributions 
under  9  1.401  (a)(4)-8  may  not  be  used  in 
testing  a  DB/DC  plan,  however, 
regardless  of  whether  the  plan  is  being 
tested  on  a  contributions  or  benefits 
basis.  Thus,  for  example,  a  DB/DC  p'nn 
may  not  use  any  actuarial  assumptions 
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available  under  •  1.401(aK4}- 
3(d](5)(iu)|B)  oth  >r  than  a  standard 
interest  rate  and  a  standard  mortality 
table,  may  not  disregard  plan  provisions 
providing  for  actgarial  increases  after 
normal  retiremeiit  age  under 
S  1.401(aK4)-3(0  3).  and  may  not 
compute  benefit]  other  than  on  a  plan- 
year  basis  under  §  1.401  (a](4)-3(f](6). 
Further,  a  DB/D( !  plan  must  determine 
the  amount  of  eniployer-provided 
benefits  using  thi !  rules  in  i  1.401(a](4}- 
6(bKl)  (section  4  lUc)  method),  (b)(5) 
(government  plai  i  method)  or  (bl(6) 
(cerralion-of-emi  iloyee-contributions 
method).  In  addi  ion,  if  a  DB/DC  plan  is 
using  one  of  the  resh-start  options  in 
§  1.4m(a)(4)-3(d  [6)  (vii)  or  (viii).  the 
method  providec  in  §  1.401(al(4)-13(d) 
for  adjusting  an  i  employee's  frozen 
accrued  benefit  i  i  not  available  under 
the  plan. 

(3)  Special  ruh  s  for  demonstrating 
nondiscriminatic  n  in  availability  of 
non-core  benefiti .  rights,  and  features — 
(i)  In  general.  No  ti-core  benefits,  rights, 
and  features  pro'  'ided  under  a  DB/DC 
plan  are  permitted  to  satisfy  the 
nondiscriminatoi  y  availability 
requirements  of    1.401(a)(4}-4  under  the 
special  rules  in  t  is  paragraph  (b)(3).  For 
this  purpose,  nor  -core  benefits,  rights 
and  features  are  jenefits,  rights,  and 
features  other  than  single  sum  benefits, 
loans,  ancillary  t  enefits,  and  benefit 
commencement  <  ates  (including  the 
availability  of  in-lservice  withdrawals). 

(ii)  Current  availability.  A  DB/DC 
plan  satisfies  §  l}401(a)(4)-4(b)(l)  with 
respect  to  the  cutrent  availability  of 
non-core  benefits,  rights,  and  features 
if-  J 

(A)  Each  of  th^  non-core  benefits, 
rights,  and  featuTies  that  is  currently 
available  to  any  Jiighly  compensated 
employee  under  4ny  defined 
contribution  plan  included  in  the  DB/DC 
plan  is  also  currently  available  either  to 
a  group  of  employees  that  satisfies  the 
ratio  percentage  lest  of  S  1.41CKb)-2(b)(2) 
or  the  nondiscrii^inatory  classification 

(without  regard  to 
fit  percentage  test  in 
>  all  nonhighly 
3yees  in  all  defined 
contribution  plains  included  in  the  DB/ 
DC  plan;  and 

(B)  Each  of  the)  non-core  benefits, 
rights,  and  featuies  that  is  currently 
available  to  any  highly  compensated 
employee  under  ^ny  defined  benefit 
plan  included  in  the  DB/DC  plan  is  also 
currently  availaljle  either  to  a  group  of 
employees  that  satisfies  the  ratio 
percentage  test  dS  i  1.410(b)-2(b)(2)  or 
the  nondiscriminatory  classification  test 
of  5  1.410(b}-4  (without  regard  to  the 
average  benefit  |iercentage  test  in 

S  1.410(b)-5).  or  0  all  nonhighly 


test  of  S  1.410(b> 
the  average  bene 
S  1.410(b)-S),  or  I 
compensated  er 


IMI 


compensated  employees  in  all  defined 
benefit  plans  included  in  the  DB/DC 
plan. 

(iii)  Effective  availability.  The  fact 
that  a  non-core  benefit,  right,  or  feature 
is  provided  under  one  type  of  plan 
included  in  a  DB/DC  plan  (i.e..  defined 
benefit  or  defined  contribution),  and 
therefore  may  be  difficult  or  impossible 
to  provide  under  the  other  type  of  plan 
included  in  the  DB/DC  plan,  is  one  of 
the  facts  that  is  considered  in 
determining  whether  the  plan  satisfies 
the  effective  availability  requirement  of 

§  1.4(n(a)(4H(c)(l). 

(c)  Plan  restructuring — (1)  General 
rule.  A  plan  may  be  treated,  in 
accordance  with  this  paragraph  (c),  as 
consisting  of  two  or  more  component 
plans  for  purposes  of  determining 
whether  the  plan  satisfies  section 
401(a)(4).  If  each  of  the  component  plans 
of  a  plan  satisfies  all  of  the  requirements 
of  sections  401(a)(4)  and  410(b]  as  if  it 
were  a  separate  plan,  then  the  plan  is 
treated  as  satisfying  section  401(a)(4). 
Paragraph  (c)(2)  of  this  section  describes 
how  component  plans  are  identified. 
Paragraphs  (c)(3)  and  (c)(4)  of  this 
section  provide  special  rules  for 
determining  whether  a  component  plan 
satisfies  sections  401(a)(4)  and  410(b), 
respectively.  Additional  rules  and 
examples  are  contained  in  paragraphs 
(c)(5)  and  (c)(6)  of  this  section, 
respectively. 

(2)  Identification  of  component  plans. 
A  plan  may  be  restructured  into 
component  planss  each  consisting  of  all 
the  allocations,  accruals,  and  other 
benefits,  rights,  and  features  provided  to 
a  selected  group  of  employees  in  the 
plan.  Any  criteria  may  be  used  to  select 
the  group  of  employees  used  for  this 
purpose,  and  these  criteria  may  be 
changed  from  plan  year  to  plan  year. 
Thus,  for  example,  employees  may  be 
grouped  together  based  on  employment 
at  the  same  work  site,  in  the  same  job 
category,  for  the  same  division  or 
subsidiary,  or  for  a  unit  acquired  in  a 
specific  merger  or  acquisition, 
employment  for  the  same  number  of 
years,  compensation  under  the  same 
method  (e.g..  salaried  or  hourly], 
coverage  under  the  same  allocation  or 
benefit  formula,  or  any  other  attribute  or 
method  of  classification,  regardless  of 
whether  the  classification  would  be 
considered  reasonable  under  the 
nondiscriminatory  classification  test  of 

S  1.410(b)-4.  Every  employee  in  the  plan 
must  be  included  in  one  and  only  one 
component  plan  ander  the  same  plan  for 
a  plan  year. 

(3)  Satisfaction  of  section  401(a)(4)  by 
a  component  plan — (i)  General  rule.  The 
rules  applicable  in  determining  whether 
a  component  plan  satisfies  section 


401(a)(4)  are  the  same  as  those 
applicable  to  a  plan.  Thus,  for  this 
purpose,  any  reference  to  a  "plan"  in 
section  401(a)(4)  and  the  regulations 
thereunder  (other  than  this  paragraph 
(c))  is  interpreted  as  a  reference  to  a 
"component  plan."  For  example,  any 
rules  relevant  to  the  determination  of 
allocation  or  accrual  rates  for  testing 
purposes,  including  the  rules  for 
determining  an  employee's  normal  and 
most  valuable  accrual  rates  in 
§  1.401(a)(4)-3(d).  (he  grouping  rules  in 
§§  1.401  (a)(4)-2(c)(5)  and  1.401(a)(4>- 
3(d)(6)(iv).  and  the  cross-testing  rules 
in  §  1.401  (a)(4)-8,  are  applied  only  after 
restructuring.  Whether  a  component 
plan  satisfies  the  uniformity  and  other 
requirements  applicable  to  safe  harbor 
plans  under  5§1.401(a)(4)-2(b)  and 
§  1.401(a)(4)-3(b)  is  determined  taking 
into  account  the  entire  benefit  formula 
and  any  other  plan  provisions  actually 
or  potentially  applicable  to  employees  in 
a  component  plan,  regardless  of  whether 
all  of  these  provisions  actually  apply  to 
the  employees  in  the  component  plan  for 
the  current  plan  year  (e.g^  in  the  case  of 
a  component  plan  covering  only  short- 
service  employees  under  a  benefit 
formula  providing  higher  accrual  rates 
for  employees  with  longer  service). 

(ii)  Certain  testing  rules  involving 
averaging.  The  safe  harbor  in 
§  1.4Gl(a)(4}-2(b)(4)  for  plans  with 
uniform  points  allocation  formulas,  and 
the  special  nondiscrimination  tests  in 
sections  4Gl(k)(3)  and  401{m)(2)  for 
elective,  employee,  and  matching 
contributions,  are  not  available  in 
testing  contributions  under  a  component 
plan.  Thus,  for  example,  elective 
contributions  under  a  cash  or  deferred 
arrangement  may  not  be  tested  under 
section  401(k)(3)  if  the  plan  of  which  it  is 
a  part  is  restructured  into  component 
plans.  Under  §  1.401(k)-l(a)(4)(i),  a  cash 
or  deferred  arrangement  that  does  not 
satisfy  section  401(k)(3)  is  not  a 
qualified  cash  or  deferred  arrangement. 
See  also  §  1.401{k)-l(b)(3)(iii).  Further, 
since  section  401(m)(2)  provides  the 
exclusive  means  for  a  plan  to  satisfy 
section  401(a)(4)  with  respect  to  the 
amount  of  employee  contributions 
allocated  to  separate  accounts  and 
matching  contributions,  a  plan  that  is 
restructured  into  component  plans 
cannot  satisfy  section  401(aK4)  if  such 
contributions  are  made  to  it. 

(4)  Satisfaction  of  section  410(b)  by  a 
component  plan — (i)  General  rule.  The 
rules  applicable  in  determining  whether 
a  component  plan  satisfies  section 
410(b)  are  the  same  as  those  applicable 
to  a  p^an.  with  the  following 
modifications — 
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(A)  The  permissive  aggregation  rules 
of  S  1.410(b)-7(d)  are  not  available  to  a 
component  plan.  Thus,  for  example,  two 
or  more  component  plans  may  not  be 
permissively  aggregated  for  purposes  of 
section  401(a)(4),  or  for  purposes  of  the 
ratio  percentage  test  of  S  1.410(b)-2(b)(2) 
or  the  nondiscriminatory  classification 
test  of  S  l'.410(b)-4,  even  though  they 
may  be  formed  from  a  plan  that  consists 
of  two  or  more  plans  that  were 
permissively  aggregated  under 

S  1.410(b)-7{d). 

(B)  A  component  plan  satisfies  the 
average  benefit  percentage  test  of 

S  1.410(b)-5  if  the  plan  of  which  it  is  a 
part  satisfles  S  1.410(b)-S  (applied 
without  regard  to  S  1.410(b)-5(f)).  In  the 
case  of  a  component  plan  that  is  part  of 
a  plan  that  relies  on  §  1.410(b)-5(f}  to 
satisfy  the  average  benefit  percentage 
test,  the  component  plan  satisfies  the 
average  benefit  percentage  test  (if 
applicable)  only  if  the  component  plan 
separately  satisfies  S  1.410(b)-5(f)). 
(ii)  Relationship  to  satisfaction  of 
section  410(b)  by  the  plan.  Satisfaction 
of  section  410(b]  by  a  component  plan  is 
relevant  solely  for  purposes  of 
determining  whether  the  plan  of  which  it 
is  a  part  satisfies  section  401(a)(4).  The 
plan  must  still  independently  satisfy 
section  410(b)  in  order  to  be  a  qualified 
plan.  Similarly,  satisfaction  of  section 
410(b)  by  a  plan  is  relevant  solely  for 
purposes  of  determining  whether  the 
plan  satisfies  section  410(b).  Thus,  for 
example,  a  component  plan  that  does 
not  satisfy  the  ratio  percentage  test  of 
S  1.410{b}-2(b)(2)  must  still  satisfy  the 
average  benefit  test  of  §  1.410(b}-2(b)(3) 
(including  the  nondiscriminatory 
classification  test  of  9  1.410(b)-4  and  the 
average  benefit  percentage  test  of 
S  1.410{b}-5),  even  though  the  plan  of 
which  it  is  a  part  satisfies  the  ratio 
percentage  test. 

(5)  Effect  of  restructuring  under  other 
sections.  The  restructuring  rules 
provided  in  this  paragraph  (c)  apply 
solely  for  purposes  of  sections  401(a)(4) 
and  401(1).  and  those  portions  of 
sections  410(b).  414(8).  and  any  other 
provisions  that  are  specifically 
applicable  in  determining  whether  the 
requirements  of  section  401(a)(4)  are 
satisfied.  Thus,  for  example,  a 
component  plan  is  not  treated  as  a 
separate  plan  under  section  401(a)(26). 

(6)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (c). 

Example  1.  Employer  X  maintains  a 
defined  benefit  plan.  The  plan  provides  a 
normal  retirement  benefit  equal  to  1  percent 
of  average  annual  compensation  times  years 
of  service  to  employees  at  Plant  M,  and  1.5 
percent  of  average  annual  compensation 
times  years  of  service  to  employees  at  Plant 
N.  Under  paragraph  (c)(2)(i)  of  this  section. 


the  plan  may  be  treated  as  consisting  of  two 
component  defined  benefit  plans,  one 
providing  retirement  t>enerits  equal  to  1 
percent  of  average  annual  compensation 
times  years  of  service  to  the  employees  at 
Plant  M.  and  another  providing  benefits  equal 
to  1.5  percent  of  average  annual 
compensation  times  years  of  service  to 
employees  at  Plant  N.  If  each  component  plan 
satisfies  sections  401(a)(4)  and  section  410(b) 
as  if  it  were  a  separate  plan  under  the  rules 
of  this  paragraph  (c),  then  the  entire  plan 
satisfies  section  401(a)(4). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Employer  X  also 
maintains  another  defined  benefit  plan 
providing  a  normal  retirement  benefit  equal 
to  2  percent  of  career  average  compensation 
times  years  of  service  to  employees  at  Plant 
O.  If  the  plan  covering  employees  at  Plants  M 
and  N  were  aggregated  with  the  plan 
covering  employees  at  Plant  O  under  section 
410(b],  the  aggregated  plan  could  then  be 
restructured  into  component  plans.  For 
example,  the  aggregated  plan  could  be 
treated  as  consisting  of  two  plans,  one 
providing  a  normal  retirement  benefit  equal 
to  1  percent  of  average  annual  compensation 
times  years  of  service  to  employees  at  Plant 
M  and  2  percent  of  career  average 
compensation  times  years  of  service  at  Plant 
O,  and  another  providing  a  normal  retirement 
benefit  equal  to  1.5  percent  of  average  annual 
compensation  to  employees  at  Plant  N.  If 
each  component  plan  satisfied  section 
401(a)(4)  and  section  410(b)  as  if  it  were  a 
separate  plan  under  the  rules  of  this 
paragraph  (c).  then  the  entire  aggregated  plan 
would  satisfy  section  401(a)(4). 

Example  3.  Employer  Y  maintains  Plan  P,  a 
defined  benefit  plan,  for  its  Employees  A.  B, 

C,  D,  E,  and  F.  Plan  P  provides  benefits  under 
a  uniform  formula  that  satisfies  the 
requirements  of  i  1.401(a)(4)-3(b)(2)  and 
(b)(3)  before  it  is  amended  on  February  14, 
1994.  The  amendment  provides  an  early 
retirement  window  benefit  that  is  a 
subsidized  optional  form  of  benefit  under 

S  1.401(a)(4}-3(b)(2)(iv)  and  that  is  available 
on  the  same  terms  to  all  employees  who 
satisfy  the  eligibility  requirements  for  the 
window.  The  eariy  retirement  window 
benefit  is  available  only  to  employees  who 
retire  between  June  1, 1994,  and  December  31. 
1994.  Assume  that  Employees  A,  B,  and  C  will 
be  eligible  to  receive  the  window  benefit  by 
the  end  of  the  window  period  and  Employees 

D,  E,  and  F  will  not.  Because  substantially  all 
employees  in  the  plan  will  not  satisfy  the 
eligibility  requirements  for  the  early 
retirement  window  benefit  by  the  close  of  the 
early  retirement  window  benefit  period.  Plan 
P  fails  to  satisfy  the  uniform  subsidies 
requirement  of  S  1.401(a)(4)-3(b)(2)(iv).  See 

i  1.401(a)(4)-3(b)(2)(vii).  Example  7,  Under 
paragraph  (c)(2)(i)  of  this  section.  Employees 
A,  B,  C,  D,  E,  and  F  may  be  grouped  into  two 
component  plans,  one  consisting  of 
Employees  A,  B,  and  C  and  all  their  accruals 
and  other  benefits,  rights,  and  features  under 
the  plan  (including  the  early  retirement 
window  benefit),  and  another  consisting  of 
Employees  D,  E,  and  F,  and  all  their  accruals 
and  other  benefits,  rights,  and  features  under 
the  plan.  Each  of  the  component  plans 
identified  in  this  manner  satisfies  the  uniform 


subsidies  requirement  of  \  1.401(a)(4)- 
3(b)(2)(iv),  and  thus  satisfies  the  requirements 
of  1 1.401(a)(4>-3(b).  If  each  of  these 
component  plans  also  satisfies  section  410(b) 
(including,  if  applicable,  the  reasonable 
classification  requirement  of  1 1.410(b)-4(b)) 
as  if  it  were  a  separate  plan  under  the  rules 
of  this  paragraph  (c).  then  the  entire  plan 
sutisnes  section  401(a)(4). 

Example  4.  Employer  Z  maintains  Plan  Q.  a 
defined  benefit  plan  with  a  l>enefit  formula 
that  provides  2  percent  of  average  annual 
compensation  for  each  year  of  service  up  to 
20  to  each  employee  in  the  plan.  Assume  that 
Plan  Q  would  satisfy  the  unit  credit  fractional 
rule  safe  harbor  in  S  1.401(a)(4)-3(b)(4), 
except  that  some  employees  in  the  plan 
accrue  a  portion  of  their  normal  retirement 
benefit  in  the  current  plan  year  that  is  more 
than  VS  larger  than  the  poriion  of  the  same 
benefit  accrued  by  other  employees  in  the 
plan  for  the  current  plan  year,  and  the  plan 
therefore  fails  to  satisfy  the  Va-larger 
requirement  of  1 1  401(a)(4>-3(b)(4)(i)(C). 
Employer  Z  restructures  Plan  Q  into  two 
plans,  one  covering  employees  with  30  years 
or  less  of  service  at  normal  retirement  age, 
and  the  other  covering  all  other  employees  in 
the  plan.  Each  component  plan  would 
separately  satisfy  the  ^^-larger  requirement 
of  i  1.401(a](4)-3(b)(4)(i](C)  if  the  only 
employees  taken  into  account  were  those 
employees  included  in  the  component  plan  In 
the  current  plan  year.  Under  paragraph 
(c)(3)(i)  of  this  section,  however,  the 
component  plans  do  not  satisfy  the  Vi-larger 
requirement,  and  hence  fail  to  satisfy  the  unit 
credit  fractional  rule  safe  hai  bor  in 
1 1.401(a)(4)-3(b)(4),  because  the  safe  harbor 
determination  is  made  taking  into  account  the 
effect  of  the  plan  benefit  formula  on  any 
potential  employee,  and  not  just  those 
employees  in  the  component  plan  in  the 
current  plan  year. 

§  1.401(«)(4>-10    TMting  Of  f ormtr 
•mploy***. 

(a)  Introduction— {\)  General  rule. 
The  requirements  of  section  401(a)(4) 
with  respect  to  the  amount  of 
contributions  and  benefits  and  the 
availability  of  benefits,  rights,  and 
features  under  a  plan  apply  separately 
to  employees  and  former  employees.  See 
S  1.401{a)(4}-l(c)(3).  This  section 
contains  rules  for  applying  those 
requirements  to  former  employees.  None 
of  the  other  requirements  of  section 
401(a)(4)  applies  separately  to 
employees  and  former  employees. 

(2)  Overview.  Rules  for  determining 
whether  a  plan  satisfies  section  401(a)(4) 
with  respect  to  the  amount  of 
contributions  or  benefits  provided  to 
former  employees  under  the  plan  are  set 
forth  in  paragraph  (b)  of  this  section. 
Rules  for  determining  whether  a  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  availability  of  benefits,  rights,  and 
features  provided  to  former  employees 
under  the  plan  are  set  forth  in  paragraph 
(c)  of  this  section.  A  plan  may  satisfy 
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any  of  the  tests  in| paragraphs  (b)  or  (cj 
of  this  section  on  k  restructured  basis, 
pursuant  to  §  1.4oi(a)(4}-9(c). 

(b)  Nondiscrimmation  in  amount  of 
contributions  or  oenefits — (1)  General 
ru/e.  A  plan  must  Beparafely  satisfy 
S  1.4(n(a)(4)-l(bH^)  with  respect  to  the 
amount  of  contribiitions  or  benefits 
provided  to  formet-  employees.  A  plan 
under  which  no  fo  rmer  employee 
currently  benefitslis  deemed  to  satisfy 
this  requirement.  Whether  a  former 
employee  cnrrentkr  benefits  under  a 
plan  is  determine*  under  §  1.410{b)-3{b). 

(2)  Defined  contribution  plans. 
Because  of  the  ap  iHcation  of  the 
limitations  of  sect  on  415.  a  defined 
contribution  plan  >enerally  cannot 
provide  an  allocal  ion  to  a  former 
employee,  except  inder  section 
415(c)(3KC)  (regar  iiog  permanent  and 
total  disability).  B  >cause  allocations 
under  section  415(c)(3)(C)  may  not  be 
provided  to  highly  compensated  former 
employees,  alloca  ions  made  under  that 
section  automatic  illy  satisfy 

5  1.401(a)(4H(b)(  f). 

(3)  Defined  bent  fit  plans — (i)  General 
rule.  A  defined  be  lefit  plan  satisfies 

5  1.401(a)(4)-l(b)(::)  with  respect  to  the 
amount  of  contrib  itions  or  benefits 
provided  to  forme  '  employees  if  the  plan 
satisfies  the  unit  c  redit  safe  harbor 
requirements  of  §  l.401(a)(4)-3(b)(3) 
(including  the  uniformity  requirements 
of  §  1.401(a)(4)-3(lk)(2)].  the  general  test 
of  §  1.40I(a}(4)-3{( )  (using  the  annual 
method  in  §  1.4(n(s)(4)-3{d)(2)  to 
determine  accrual  rates),  or  the  general 
test  of  §  1.4(n(a)(4  ^(c)(l).  with  respect 
to  these  contributi  ons  or  benefits.  Only 
benefit  accruals  ai  ising  out  of  a  former 
employee's  status  as  a  former  employee 
are  taken  into  ace  >unt  in  determining, 
whether  these  req  liremenls  are 
satisfied.  In  apply  ng  §§  1.401(a)(4)-3 
and  1.401(a)(4)--8  I  jt  purposes  of  this 
paragraph  (b),  the  terms  "highly 
compensated  fonr  er  employee"  and 
"nonhighly  compe  isated  former 
employee"  are  sul  stituted  for  the  terms 
"highly  compensa  ed  employee"  and 
"nonhighly  compe  isated  employee" 
where  those  terms  appear  in  those 
sections.  Paragrap  iis  (b)(3)  (ii)  through 
(iv)  of  this  section  provide  certain 
special  rules  for  a  >plying  the  safe 
harbor  tests,  the  g  meral  tests,  and 
permitted  disparit  /  provisions  to  former 
employees. 

(ii)  Special  rule,  for  applying  safe 
harbor  tests — (A)  Compensation 
requirements.  In  order  to  satisfy  the  unit 
credit  safe  harbor  in  §  1.401(a)(4)-3{b){3) 
with  respect  to  beiefits  that  are 
determined  as  a  percentage  of  average 
annual  compensation,  the  average 
annual  compensal  ion  of  a  former 
employee  must  be  determined  as  of  the 
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date  the  individual  most  recently 
became  a  former  employee. 

(B)  Option  to  apply  safe  harbors  on 
aggregate  basis.  PJotwithstanding  the 
rules  of  %  1.401(a)(4)-l(cl(31  (requiring 
separate  testing  of  former  employees],  a 
plan  satisfies  the  requirements  of 
§  1.401(a)(4)-l(b)(2)  with  respect  to 
accruals  provided  to  former  employees 
in  a  plan  year  if  the  accruals  provided  to 
the  former  employees,  when  added  to 
their  previously  accrued  benefits 
(including  accruals  attributable  to  their 
status  as  employees),  satisfy  the  unit 
credit  safe  harbor  requirements  of 
S  1.401(a)(4>-3(b)(3)  (including  the 
uniformity  requirements  of  §  1.401(a)(4)- 
3(b)(2)). 

(iii)  Special  rules  for  applying  general 
tests— {A)  ht  general.  A  former 
employee's  accrual  rate  for  purposes  of 
the  general  tests  of  9  1.401(a)(4)-3(c)  or 
§  1.401(a)(4}-8(c)(l)  must  be  determined 
subject  to  the  modifications  described  in 
paragraphs  (bK3)(iii)  (B)  through  (D)  of 
this  section. 

(B)  Compensation  for  former 
employees.  A  former  employee's  testing 
compensation  for  purposes  of 

S  1.4m(a)(4)-3(d){2),  or  plan  year 
compensation  for  purposes  of 
9  1.401(a){4)-«{c)(2).  is  generally 
determined  in  the  same  manner  as  it 
would  be  if  the  former  employee  were 
an  employee,  except  that  it  is 
determined  as  of  the  date  the  individual 
most  recently  became  a  former 
employee.  In  etpplying  the  rules  for 
determining  accrual  and  equivalent 
allocation  rates  in  9§  1.401(a){4)-3(d)(2) 
and  1.4m(a)(4)-8(c)(2).  however,  the 
modifications  to  plan  year  compensation 
provided  in  9  1.401(a)(4)-3(e)(3)(ii)  (A) 
and  (B)  must  be  applied.  In  addition,  an 
employer  may  use  the  former 
employee's  compensation  as  determined 
under  the  plan  as  of  the  plan  year  in 
which  the  individual  most  recently 
became  a  former  employee  in  lieu  of  the 
testing  compensation  or  plan  year 
compensation  otherwise  required  under 
93  1.401(a)(4)-3(d){2)  and  1.401(a)(4)- 
8(c)(2).  provided  that  any  compensation 
used  to  determine  the  employee's 
compensation  under  the  plan  as  of  that 
plan  year  is  section  414(s) 
compensation.  If  the  option  in  the 
preceding  sentence  is  used  to  determine 
any  fbnner  employee's  accrual  or 
equivalent  allocation  rates  for  a  plan 
year,  it  must  be  applied  consistently  to 
determine  the  accrual  or  equivalent 
allocation  rates  of  all  former  employees 
in  the  plan  for  that  plan  year, 

(C)  Testing  service  for  former 
employees.  A  former  employee's  accrual 
rate  determined  under  §  %  1.401(a)(4)- 
3(d)(2]  and  1.4Ql(a)(4)-B(c)(2)  may  be 
adjusted  by  dividing  the  rate  by  the 


former  employee's  testing  service  [or  the 
former  employee's  testing  service  after  • 
fresh-start  date),  determined  as  of  the 
date  the  former  employee  most  recently 
became  a  fornier  employee. 

(D)  Special  section  410(bf  tuat  far 
former  employees.  In  determining 
whether  a  rate  group  (within  the 
meaning  of  9  1.401(a)(4)-3(c)  or 
9 1.401(a)(4)-8(c)(l))  consisting  of  former 
employees  satisfies  section  410(b),  the 
special  rule  in  9  1.410(b)-2(c)(2)(ii}may 
be  applied. 

[\\)  Permitted  disparity.  The 
provisions  of  section  401(1)  and 
9  1.401(a)(4)-7  generally  apply  to 
benefits  provided  to  former  employees 
in  the  same  manner  as  those  provisions 
apply  to  employees.  Thus,  for  example, 
for  purposes  of  determimng  a  fbnner 
employee's  cumulative  permitted 
disparity  limit,  the  sum  of  the  former 
employee's  total  annual  disparity 
fractions  (within  the  meaning  of 
9  1.401(l)--6)  as  an  employee  continue  to 
be  taken  into  account.  However,  the 
permitted  disparity  rate  applicable  to  a 
former  employee  is  determined  under 
9  1.401(l)-3{e)  as  of  the  age  the  former 
employee  commenced  receipt  of 
benefits,  not  as  of  the  date  the  employee 
receives  the  accrual  for  the  current  plan 
year. 

(4)  Safe  harbor  for  ad  hoc  cost-of- 
living  adjustments — (i)  General  rule,  A 
defined  benefit  plan  satisfies  section 
401(a)(4)  with  respect  to  the  amount  of 
any  ad  hoc  cost-of-living  adjustment  (an 
"ad  hoc  COLA")  provided  to  former 
employees  if  the  ad  hoc  COLA  increases 
the  benefits  of  each  former  employee  in 
the  plan  on  a  consistent  basis.  For 
purposes  of  this  paragraph  (b)(4),  an  ad 
hoc  COLA  may  not  provide  for 
additional  increases  in  benefits  in  plan 
years  after  the  plan  year  in  which  the  ad 
hoc  COLA  is  provided.  The  percentage 
increase  in  a  former  employee's  benefits 
under  the  ad  hoc  COLA  may  not  exceed 
the  social  security  increase.  For  this 
purpose,  "social  security  increase" 
means  the  percentage  increase  in  social 
security  benefits  under  section 
215(i)(2){A)  of  the  Social  Security  Act  for 
the  period  that  begins  with  the  date  the 
former  employee  commenced  receipt  of 
benefits  and  that  ends  on  the  date  in  the 
current  plan  year  on  which  the  ad  hoc 
COLA  first  applies,  less  the  percentage 
increase  provided  to  the  former 
employee  under  any  automatic  COLA  or 
any  prior  ad  hoc  COLA  under  the  plan. 
An  ad  hoc  COLA  that  exceeds  the  social 
security  increase  for  the  applicable 
period  is  tested  under  the  general  rule  of 
paragraph  (b)(1)  of  this  section. 

(ii)  Uniformity  requirements.  An  ad 
hoc  COLA  increases  benefits  on  a 
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consistent  basis  for  purposes  of  this 
paragraph  (b)(4)  if  it  applies  the  social 
security  increase  to  the  periodic  beneHt 
of  all  former  employees  in  the  plan.  An 
ad  hoc  COLA  may  provide  a  percentage 
increase  that  is  less  than  the  social 
security  increase,  if  the  method  of 
determining  the  percentage  increase  is 
consistent  for  all  former  employees  in 
the  plan,  and  if  the  ad  hoc  COLA 
provides  the  same  percentage  increase 
to  all  former  employees  in  the  plan  who 
commenced  receipt  of  benefits  in  the 
same  calendar  or  plan  year.  Thus,  for 
example,  an  employer  may  provide  an 
ad  hoc  COLA  based  on  any  of  the 
following  percentages:  the  annual  rate  of 
social  security  increase  minus  a 
percentage  point,  the  annual  rate  of 
social  security  increase  capped  at  a 
given  percentage,  a  specified  percentage 
(less  than  100  percent]  of  the  social 
security  increase,  or  a  fixed  percentage 
increase  for  each  year  in  the  period. 
Similarly,  the  ad  hoc  COLA  may  be 
limited  to  the  social  security  increase 
otherwise  allowed  under  this  paragraph 
(b)(4)(ii)  for  the  period  since  a  date  or  an 
age  specified  in  the  plan. 

(iii)  Banding  options.  In  determining 
the  year  in  which  a  former  employee 
commenced  receipt  of  benefits  for 
purposes  of  this  paragraph  (b)(4),  former 
employees  may  be  grouped  into  bands 
(not  to  exceed  5  consecutive  calendar 
years  each)  based  on  the  years  in  which 
the  former  employees  in  the  band 
commenced  receipt  of  beneHts.  If  this 
option  is  used,  all  former  employees  in 
each  band  may  be  treated  as  if  they 
commenced  receipt  of  benefits  in  the 
most  recent  year  in  the  band.  Thus,  for 
example,  all  former  employees  who 
commenced  receipt  of  benefits  under  the 
plan  in  calendar  years  1975-1979  may  be 
grouped  into  a  band,  may  be  treated  as 
if  they  had  commenced  receipt  of 
benefits  in  1979,  and  thus  may  be 
provided  the  same  percentage  increase 
in  their  benefits.  In  addition,  the  average 
annual  rate  of  social  security  increase 
during  the  years  within  a  band  may  be 
treated  as  the  annual  social  security 
increase  for  each  year  within  the  band. 

(iv)  Examples.  The  following 
examples  illustrate  the  safe  harbors  in 
this  paragraph  (b)(4).  In  each  example, 
the  plan  does  not  contain  an  automatic 
COLA,  and  it  has  never  before  granted 
an  ad  hoc  COLA  for  former  employees. 

Example  1.  Plan  A  provides  an  ad  hoc 
COLA  for  all  former  employees  in  the  amount 
of  3  percent  per  year  tince  commencement  of 
benefits.  The  annual  tate  of  social  security 
increase  since  each  year  that  a  former 
employee  commenced  receipt  of  benefits  was 
at  least  3  percent.  Plan  A  satisfies  the  safe 
harbor  of  this  paragraph  (b)(4). 


Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  plan  bands  all 
former  employees  into  3-year  bands  for 
purposes  of  determining  former  employee's 
benefit  commencement  dates.  Thus,  for 
example,  all  former  employees  who 
commenced  benefits  7-9  years  prior  to  the 
amendment  are  treated  as  commencing 
benefits  7  years  prior  to  the  amendment  and 
are  then  entitled  to  a  benefit  increase  of  21 
percent.  Plan  A  satisfies  the  safe  harbor  of 
this  paragraph  (b)(4). 

Example  3.  Plan  B  provides  an  ad  hoc 
COLA  for  all  former  employees  in  the 
following  amounts:  3  percent  per  year  for 
each  of  the  first  5  years  preceding  the  date  of 
the  amendment  granting  the  ad  hoc  COLA 
(the  "amendment  date");  6  percent  per  year 
for  the  sixth  through  tenth  years  preceding 
the  amendment  date;  and  9  percent  per  year 
for  the  eleventh  through  fifteenth  years 
preceding  the  amendment  date.  Thus,  for 
example,  a  former  employee  who  commenced 
receipt  of  benefits  2  years  before  the 
amendment  date  will  receive  an  increase  of  6 
percent  (3  percent  x  2  years);  and  a  former 
employee  who  commenced  receipt  of  benefits 
15  years  before  the  amendment  date  will 
receive  an  increase  of  90  percent  ((3  percent 
X  5  years)  +  (6  percent  x  5  years)  +  (9 
percent  x  5  years)).  Assume  that  the  average 
annual  rate  of  social  security  increase  during 
the  5  years  prior  to  the  amendment  date  was 
3  percent,  the  average  annual  rate  of  social 
security  increase  during  the  6-10  years  prior 
to  the  amendment  date  was  6  percent,  and 
the  average  annual  rate  of  social  security 
increase  during  the  11-15  years  prior  to  the 
amendment  date  was  9  percent.  In 
determining  the  social  security  increase  for 
former  employees,  former  employees  are 
grouped  into  bands  of  5  years  each,  and  the 
average  annual  rate  of  social  security 
increase  for  all  years  within  the  band  is 
treated  as  the  annual  rate  of  social  security 
increase  for  each  year  in  the  band.  Because 
the  ad  hoc  COLA  provides  for  percentage 
increases  equal  to  the  social  security  increase 
to  all  former  employees.  Plan  B  satisfies  the 
safe  harbor  of  this  paragraph  (b)(4). 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  the  ad  hoc  COLA 
increases  t>enefitB  for  all  former  employees  in 
the  amount  of  5  percent  per  year  since  benefit 
commencement.  Plan  B  does  not  satisfy  the 
safe  harbor  of  this  paragraph  (b)(4),  because 
the  ad  hoc  COLA  exceeds  the  social  security 
increase  for  those  former  employees  who 
commenced  receipt  of  benefits  less  than  5 
years  before  the  amendment  date. 

(c)  Nondiscrimination  in  availability 
of  benefits,  rights,  or  features — (1) 
General  rule.  A  plan  satisfies  section 
401(a)(4)  with  respect  to  the  availabihty 
of  benefits,  rights,  and  features  provided 
to  former  employees  if  the  plan  satisfies 
9  1.401(a)(4)-4  with  respect  to  those 
beneflts,  rights,  or  features.  In 
determining  whether  a  group  of  former 
employees  to  whom  a  benefit,  right,  or 
feature  is  currently  available  satisfies 
section  410(b).  the  safe  harbor  testing 
method  in  {  1.410(b)-2(c)(2)(ii)  may  be 
applied. 


(2)  No  change  in  availability.  A  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  availability  of  a  benefit,  right,  or 
feature  provided  to  any  former 
employee  in  the  plan  if  no  change  in  the 
availability  of  the  benefit,  right,  or 
feature  has  been  made  that  is  first 
effective  in  the  current  plan  year  with 
respect  to  a  former  employee. 

(3)  Changes  in  availability.  A  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  availability  of  a  t)enefit,  right,  or 
feature  provided  to  any  former 
employee  if  any  change  in  the 
availability  of  the  benefit,  right,  or 
featiu^  that  is  first  effective  in  the 
current  plan  year  with  respect  to  a 
former  employee  is  made  in  a 
nondiscriminatory  manner.  Thus,  any 
expansion  in  the  availability  of  the 
benefit,  right,  or  feature  to  any  highly 
compensated  former  employee  in  the 
plan  must  be  applied  on  a  consistent 
basis  to  all  nonhighly  compensated 
former  employees  in  the  plan.  Similarly, 
any  contraction  in  the  availability  of  the 
benefit,  right,  or  feature  that  affects  any 
nonhighly  compensated  former 
employee  in  the  plan  must  be  applied  on 
a  consistent  basis  to  all  highly 
compensated  former  employees  in  the 
plan. 

(4)  Plan  loans.  For  purposes  of 
demonstrating  that  a  plan  satisfies 
section  401(a)(4)  with  respect  to  the 
availability  of  loans  provided  to  former 
employees,  an  employer  may  test  as 
employees  those  former  employees  who 
are  parties  in  interest  within  the 
meaning  of  section  3(14)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974. 

(5)  Employees  terminated  before  a 
specified  date.  In  applying  the  rule  of 
S  1.410(b)-6(h)(2)  (permitting  ceriain 
former  employees  who  became  former 
employees  before  1984  or  more  than  10 
years  before  the  current  year  to  be 
excluded)  for  purposes  of  this  paragraph 
(c),  a  former  employee  is  treated  as 
currently  benefiting  under  the  plan  only 
if  there  has  been  a  change  in  the  current 
plan  year  in  the  availability  ef  any 
benefit,  right,  or  feature  provided  to  the 
former  employee. 

S1.40l(aN4H1    AddMofwl  rulea. 

(a)  Introduction.  This  section  contains 
additional  rules  for  determining  whether 
a  plan  satisfies  section  401(a)(4). 
Paragraph  (b)  of  this  section  contains 
rules  for  the  treatment  of  the  portion  of 
an  employee's  accrued  benefit  or 
account  balance  that  is  attributable  to 
rollovers  and  transfers  between  plans. 
Paragraph  (c)  of  this  section  contains 
rules  relating  to  vesting.  Paragraph  (d)  of 
this  section  contains  rules  relating  to 
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crediting  service.  Paragraph  (e)  of  this 
section,  regardingj  family  aggregation,  is 
reserved.  Paragrabh  (f)  of  this  section, 
regarding  govemifiental  plans,  is 
reserved.  Paragraph  (g)  of  this  section 
provides  rules  regprding  the  extent  to 
which  retroactive  amendments  may  be 
made  for  purpose!  of  section  401(a). 

(b)  Rollovers  arid  transfers — (1) 
Rollovers  and  elettive  transfers.  The 
portion  of  an  employee's  accrued  benefit 
or  account  balande  that  is  attributable 
to  rollover  contributions  described  in 
section  402(a)(5).  403(a)(4),  or  408(d)(3], 
or  to  elective  transfers  described  in 

S  1.411(d)-4.  Q&Al3(b),  are  not  taken 
.into  account  in  determining  whether  the 
transferee  plan  satisfies  the 
nondiscriminatorjl  amount  requirement 
of  9  1.401(a)(4)-l(l  »)(2). 
(Z)  Other  transfers.  [Reserved] 

(c)  Vesting — (1)  In  general.  A  plan 
does  not  satisfy  the  nondiscriminatory 
amount  requirement  of  S  1.401{a)(4}- 
1(b)(2)  if  the  manii  er  in  which  employees 
vest  in  their  accru  ;d  benefits 
discriminates  in  li  vor  of  highly 
compensated  emp  oyees.  This 
determination  is  made  after  taking  into 
account  any  relev;  int  provisions  of 
sections  401(a)(5)(  5).  411(d)(1).  411(d)(2). 
and  411(e).  For  pu  poses  of  this 
paragraph  (c),  the  manner  in  which 
employees  vest  in  their  accrued  beneHts 
also  is  determined  taking  into  account 
any  plan  provisiot  that  directly  effects 
the  nonforfeitabih  y  of  employees' 
accrued  benefits  (i  ;.g.,  plan  provisions 
regarding  suspens  on  of  benefits 
permitted  under  8(  ction  411(a)(3)(B)). 

(2)  Deemed  eqm  valence  of  statutory 
vesting  schedules.  For  purposes  of  this 
paragraph  (c),  wh«  n  two  or  more  plans 
with  different  vest  ng  schedules  are 
permissively  aggregated  under 
§  1.410(b}-7(d),  th(  minimum  vesting 
rates  required  under  the  vesting 
schedules  in  section  411(a)(2)  (A)  and 
(B)  are  treated  as  iquivalent  to  one 
another,  and  the  niinimum  vesting  rates 
required  under  theJ  vesting  schedules  in 
section  416(b)(1)  (A)  and  (B)  are  treated 
as  equivalent  to  oae  another.  Thus,  for 
example.  Plan  A.  oovering  an  employer's 
nonhighly  compensated  employees  and 
providing  full  vesting  after  completion  of 
5  years  of  service,  end  Plan  B,  covering 
the  same  employers  highly 
compensated  employees  and  providing 
graded  vesting  acqording  to  the  schedule 
in  section  411(a)(2  (B),  do  not  fail  to 
satisfy  section  401  a)(4)  when  treated  as 
a  single  plan  mere  y  because  of  this 
difference  in  vestii  ig  schedules. 

(d)  Crediting  set  vice — (1)  In  general. 
A  plan  does  not  satisfy  the 
nondiscriminatorylamount  requirement 
of  §  1.401(a)(4}-l(b)(2)  if  the  manner  in 
which  employees'  pervice  is  credited  for 
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any  purpose  under  the  plan 
discriminates  in  favor  of  highly 
compensated  employees. 

(2)  Absence  from  service — (i)  General 
rule.  A  plan  does  not  fail  to  satisfy  this 
paragraph  (d)  merely  because  it  credits 
service  during  a  period  of  absence  from 
service  if  the  service  ("imputed  service") 
satisfies  the  requirements  specified  in 
paragraph  (d)(2)(ii)  of  this  section. 

(ii)  Requirements  for  crediting  service 
during  absence  from  service — (A) 
Definition  of  absence  from  service.  For 
the  period  during  which  imputed  service 
is  credited  to  an  employee,  the  employee 
must  be  absent  l^m  service  for  a  reason 
other  than  termination  from  employment 
with  the  employer  maintaining  the  plan. 
For  this  purpose,  if  an  employee 
continues  to  perform  services  for  the 
employer  during  the  period,  the 
employee  is  not  absent  from  service. 

(B)  Uniformity.  Any  provision  in  the 
plan  for  crediting  imputed  service  while 
an  employee  is  absent  from  service  must 
be  applied  uniformly  to  all  employees  in 
the  plan. 

(C)  Effective  availability.  For 
purposes  of  applying  the  effective 
availability  requirement  of  9  1.401(a)(4)- 
4(c)  to  the  right  to  imputed  service 
credits  under  the  plan,  the  manner  in 
which  the  employer  grants  absences 
from  service  that  give  rise  to  imputed 
service  is  taken  into  account. 

(D)  Period  of  credited  service.  In  the 
case  of  imputed  service  credited  for  a 
period  during  which  an  employee  is 
absent  from  service  for  any  reason  other 
than  military  duty  or  jury  duty,  the 
maximum  period  for  which  imputed 
service  may  be  credited  is  the  shorter  of 
6  months  or  the  duration  of  the  absence. 
If  an  employee  is  absent  from  service  for 
military  duty  or  jury  duty,  imputed 
service  may  be  credited  to  the  employee 
for  up  to  the  entire  period  of  the  military 
duty  or  jury  duty  even  if  the  period 
exceeds  6  months. 

(E)  Amount  of  imputed  service.  The 
amount  of  imputed  service  credited 
during  a  period  of  absence  from  service 
is  not  greater  than  the  service  with 
which  the  employee  would  reasonably 
have  been  expected  to  have  been 
credited  during  the  period  if  the 
employee  had  continued  to  perform 
services. 

(iii)  Elapsed  time.  Notwithstanding 
paragraphs  (d)(2)  (i)  and  (ii)  of  this 
section,  if  the  plan  is  crediting  service 
using  elapsed  time  in  accordance  with 
9  1.410(a)-7,  the  amount  of  service 
credited  for  an  employee's  absence  from 
service  must  not  be  less  than  the  amount 
of  service  required  to  be  credited  under 
9  1.401  (a)-7. 

(e)  Family  aggregation  rules. 
[Reserved] 


(f)  Governmental  plans.  [Reserved] 

(g)  Retroactive  correction — (1)  In 
general.  Section  401(a)(4)-l(c)(9ili) 
provides  that  the  requirements  for 
determining  whether  a  plan  satisfies 
section  401(a)(4)  are  generally  applied 
on  a  plan  year  basis,  taking  into  account 
the  terms  of  the  plan  in  effect  and  the 
employer's  employee  demographics 
during  the  plan  year.  Notwithstanding 
this  requirement,  this  paragraph  (g) 
provides  rules  for  retroactively 
amending  a  plan  after  the  close  of  the 
plan  year  for  purposes  of  satisfying 
section  401(a)  for  the  plan  year.  These 
rules  apply  in  addition  to  the  rules  of 
section  401(b).  Paragraph  (g)(2)  of  this 
section  describes  the  scope  of  the 
retroactive  amendments  that  are 
permitted  to  be  made.  Paragraph  (g)(3) 
of  this  section  specifies  the  conditions 
under  which  a  retroactive  amendment 
may  be  made.  Paragraph  (g)(4)  of  this 
section  provides  a  rule  prohibiting 
retroactive  amendments  that  beneHt 
terminated  nonvested  employees  from 
being  taken  into  account  for  certain 
purposes.  Paragraph  (g)(5)  of  this  section 
discusses  the  effect  of  the  retroactive 
amendments  permitted  under  this 
paragraph  (g)  under  provisions  other 
than  section  401(a). 

(2)  Scope  of  retroactive 
amendments — (i)  Minimum  coverage 
and  nondiscrimination  in  amount  of 
contributions  or  benefits.  For  purposes 
of  satisfying  the  minimum  coverage 
requirements  of  section  410(b)  or  the 
nondiscriminatory  amount  requirement 
of  9  1.401(a)(4)-l(b)(2),  a  plan  may  be 
retroactively  amended  to  increase 
accruals  or  allocations  for  employees 
who  benefited  under  the  plan  during  the 
preceding  plan  year,  or  to  grant  accruals 
or  allocations  to  employees  who  did  not 
beneHt  imder  the  plan  during  the 
preceding  plan  year.  For  purposes  of  this 
paragraph  (g),  the  term  employee  means 
an  individual  who  was  an  employee 
within  the  meaning  of  9  1.410(b)-^  in  the 
preceding  plan  year. 

(ii)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features.  A  plan 
may  not  be  retroactively  amended  to 
make  available  to  an  employee  a 
beneHt,  right,  or  feature  under  the  plan 
that  previously  was  not  available  to  the 
employee  solely  to  meet  the 
nondiscriminatory  availability 
requirements  of  9  1.401(a)(4)-4.  An 
employer  may,  however,  make  available 
to  an  employee  a  benefit,  right,  or 
feature  that  is  directly  related  to  an 
increase  in  the  amount  of  an  employee's 
accrual  or  allocation  (including  a  grant 
of  accruals  or  allocations  to  an 
employee  who  otherwise  would  not  be 
treated  as  benefiting  under  the  plan). 
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(iii)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations,  A  plan 
may  be  retroactively  amended  to  correct 
a  discriminatory  plan  amendment  so 
that  the  plan  satisnes  the  requirements 
of  S  1.401(a)(4)-6(a).  A  plan  may  not, 
however,  be  retroactively  amended  to 
correct  for  a  failure  to  incorporate  the 
pre-tennination  restrictions  of 
S  1.401(a)(4)-5(b). 

(iv)  Special  rules  for  section  401(k) 
and  401(m)  plans.  A  plan  may  not  be 
retroactively  amended  under  this 
paragraph  (g)  to  correct  for  a  failure  to 
satisfy  the  actual  deferral  percentage 
test  of  section  4(n(k)(3)  or  the  actual 
contribution  percentage  test  of  section 
401(m)(2).  See  S9  1.401(k)-l(n  and 
1.40l(m)-l(e)  for  rules  on  correcting  a 
violation  of  these  tests.  In  addition, 
neither  a  section  401  (k]  plan  nor  a 
section  401  (m)  plan  may  be  retroactively 
amended  under  this  paragraph  (g)  to 
extend  eligibility  under  the  plan  to  an 
employee  for  purposes  of  fi  1.410(b)- 

3(a)(2)(i)orl.401(k)-l(b)(lMn. 

(3)  Conditions  for  retroactive 
correction— (\)  In  general.  A  retroactive 
amendment  is  not  permitted  under  this 
paragraph  (g)  unless  it  satisfies  each  of 
the  requirements  of  paragraphs  (g)(3)  (ii) 
through  (v)  of  this  section. 

(ii)  Allocations  or  accruals  only 
increased.  The  retroactive  amendment 
may  not  result  in  a  reduction  to  an 
employee's  benefits  (including  any 
benefit,  right,  or  feature)  determined 
based  on  the  terms  of  the  plan  in  effect 
immediately  before  the  amendment. 

(iii)  Amendment  effective  for  all 
purposes.  For  purposes  of  determining 
an  employee's  rights  and  benefits  under 
the  plan,  the  retroactive  amendment 
must  be  effective  as  if  the  amendment 
had  been  made  on  the  first  day  of  the 
preceding  plan  year.  Thus,  increases  in 
an  employee's  allocations  or  accruals, 
along  with  the  associated  benefits, 
rights,  and  features,  must  be  increased 
to  the  level  at  which  they  would  have 
been  had  the  amendment  been  in  effect 
for  the  entire  preceding  plan  year. 

(iv)  Time  when  amendment  must  be 
adopted  and  put  into  effect — (A)  In 
general.  Any  retroactive  amendment 
intended  to  apply  to  the  preceding  plan 
year  must  be  adopted  and  implemented 
before  the  15th  day  of  the  10th  month 
after  the  close  of  the  plan  year  in  order 
to  be  taken  into  account  for  the 
preceding  plan  year. 

(B)  Determination  letter  requested  by 
employer  or  plan  administrator.  If,  on  or 
before  the  end  of  the  period  set  forth  in 
paragraph  (g)(3)(iv)(A)  of  this  section, 
the  employer  or  plan  administrator  files 
a  request  pursuant  to  }  601.201(o)  of  this 
chapter  (Statement  of  Procedural  Rules) 
for  a  determination  letter  on  the 


amendment  or  the  initial  or  continuing 
qualification  of  the  plan,  or  the  trust  that 
is  part  of  the  plan,  the  period  set  forth  in 
paragraph  (g)(3)(iv)(A)  of  this  section  is 
extendeid  in  the  same  manner  as 
provided  for  an  extension  of  the 
remedial  amendment  period  under 
S  1.401(bH(d)(3). 

(v)  Retroactive  amendment  must 
separately  satisfy  sections  401(a)(4)  and 
410(b)— {A]  General  rule.  Except  as 
provided  in  paragraph  (g)(3)(v)(B)  of  this 
section,  the  additional  allocations  or 
accruals  resulting  from  the  retroactive 
amendment  of  a  plan  must  separately 
satisfy  section  401(a)(4)  for  the 
preceding  plan  year  and  must  benefit  a 
group  of  employees  that  separately 
satisfies  section  410(b)  for  the  preceding 
plan  year.  In  determining  whether  the 
additional  allocations  or  accruals 
resulting  from  the  retroactive 
amendment  benefit  a  group  of 
employees  that  separately  satisfies 
section  410(b),  the  same  niles  apply  as 
in  determining  whether  a  component 
plan  separately  satisfies  section  410(b) 
under  S  1.401(a)(4}-9(c)(l)(i).  Thus,  for 
example,  in  applying  the  rules  of  this 
paragraph  (g)(3)(v).  an  employer  may 
not  aggregate  the  additional  accruals  or 
allocations  resulting  from  the  retroactive 
amendment  with  the  other  accruals  or 
allocations  already  provided  under  the 
terms  of  the  plan  as  in  effect  during  the 
plan  year  without  regard  to  the 
retroactive  amendment 

(B)  Retroactive  amendment  to 
conform  to  safe  harbor.  The 
requirements  of  paragraph  (g)(3)(v)(A)  of 
this  section  need  not  be  met  if  the 
retroactive  amendment  is  for  piuposes 
of  conforming  the  plan  to  one  of  the  safe 
harbors  in  1 1.401(a)(4)-2(b)  or 
1.401(a)(4)-3(b)  (including  for  purposes 
of  applying  the  requirements  of  those 
safe  habors  under  the  optional  testing 
methods  in  §  1.401(a)(4)-8  (b)(3)  or 
(c)(3)),  or  ensuring  that  the  plan 
continues  to  meet  one  of  those  safe 
harbors. 

(4)  Retroactive  amendments  affecting 
terminated nonvested  employees.  A 
retroactive  amendment  is  not  taken  into 
account  in  determining  whether  a  plan 
satisfies  section  401(a)(4)  or  410(b)  to  the 
extent  the  amendment  affects  nonvested 
employees  who  terminated  employment 
with  the  employer  as  of  the  close  of  the 
preceding  year,  and  therefore  would  not 
have  received  any  economic  benefit 
from  the  amendment  if  it  had  been  made 
in  the  prior  year. 

(5)  Effect  under  (Mier  statutory 
requirements.  A  retroactive  amendment 
under  this  paragraph  (g)  is  effective  only 
for  purposes  of  section  401(a).  Thus,  for 
example,  the  retroactive  amendment  is 
effective  not  only  for  purposes  of 


sections  401(a)(4)  and  410(b).  but  also 
for  purposes  of  determining  whether  the 
plan  satisfies  the  requirements  of 
sections  401(1)  and  401(a)(28)  for  the 
preceding  plan  year.  By  contrast  the 
amendment  is  not  given  retroactive 
effect  for  purposes  of  section  404 
(deductions  for  contributions  of  an 
employer  to  an  employees'  trust  or 
annuity  plan)  or  section  412  (minimum 
funding  standards).  Thus,  the  otherwise 
applicable  rules  for  deductions  and 
funding  are  not  modified  by  the  rules  fai 
this  paragraph  (g). 

(6)  Examples.  The  following  examples 
illustrate  the  retroactive  correction  rules 
of  this  paragraph  (g). 

Example  1.  Employer  A  maintains  a 
calendar  year  defined  beneflt  plan  that  for 
the  1992  plan  year  it  tested  for  compHanoe 
with  the  nondiscriminatory  amount 
requirement  of  1 1.401(a)(4)-1(bK2)  under  the 
general  test  of  1 1.401(aH4)-3(c).  In  19B3. 
Employer  A  is  concerned  that  for  the  1982 
plan  year  the  plan  will  fail  the  requirement  of 
i  1.401(a)(4H(b)(2).  Provided  that  any 
retroactive  amendment  meets  the 
requirements  of  paragraph  lgM2)  of  this 
section.  Employer  A  may  retroactively  amend 
the  plan  to  increase  accruals,  and  those 
increases  will  be  taken  into  account  in 
determining  whether  the  plan  will  satisfy 
section  401(a)(4)  for  the  1992  plan  year  as  to 
the  amount  of  benefits. 

Example  Z  Employer  B  maintaina  a 
calendar  year  defined  benefit  plan  that  in 
1992. 1993.  and  1994.  satisries  the 
requirements  of  the  alternative  safe  harbor 
for  flat  benefit  plans  in  {  1.401(aM4)-3(b)(4). 
In  1996,  Employer  B  determines  that  the  plan 
will  not  satisfy  that  safe  harbor  for  the  1995 
plan  year  because  the  average  of  the  normal 
accrual  rates  for  all  nonhighly  compensated 
employees  is  less  than  70  percent  of  the 
average  of  the  normal  accrual  rates  for  all 
highly  compensated  employees.  Provided  the 
retroactive  amendment  would  otherwise 
satisfy  the  requirements  of  this  paragraph  (g). 
Employer  B  may  retroactively  amend  the  plan 
to  increase  the  number  of  nonhighly 
compensated  employees  in  the  plan  so  that 
the  amended  plan  satisfies  the  safe  harbor 
for  the  1995  plan  year.  The  retroactive 
amendment  need  not  meet  the  requirements 
of  paragraph  (g)(3)(vMA)  of  this  section 
because  Employer  B  is  retroactively 
amending  the  plan  to  conform  to  a  safe 
harbor  in  {  1.401(a)(4}-3(b).  See  paragraph 
(g)(31(vKB)  of  this  section. 

Example  3.  Employer  C  maintains  a 
calendar  year  defined  contribution  plan 
covering  all  the  employees  in  Division  A  and 
Division  B.  Under  the  plan,  only  employees  in 
Division  A  have  the  right  to  direct  the 
investments  in  their  account.  For  plan  years 
prior  to  1994,  the  plan  met  the  current 
availability  requirement  of  1 1.4(n(aK4}-«(b) 
because  the  employees  in  Division  A  were  • 
group  of  employees  that  satisfied  the 
nondiscriminatory  classification  test  of 
S  1.410(b)-4'  Because  of  attrition  in  the 
employee  population  in  Division  A  in  1994, 
the  group  of  employees  to  whom  the  right  to 
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direct  investments 
meets  the  nondisci 
test  of  S  1.4lO(bM- 
investments  under 
availability  require^ 
for  1994.  In  1995. 
retroactively  amenc 


available  no  longer 
inatory  classirication 
us.  the  right  to  direct 
e  plan  fails  the  current 
ent  of  S  1.401(a)(4H(b) 
ployer  C  cannot 
the  plan  to  make  the 


right  to  direct  investments  available  to  a 
group  of  employeesithat  would  meet  the 
current  availability  requirement  of 
§  1.4m(a)(4H(b).    I 

Example  4.  The  f^cts  are  the  same  as  in 
Example  3.  In  1995.  Employer  C  may  amend 
the  plan  to  benefit  t^e  employees  in  Division 
C  as  well  as  Divisions  A  and  B  so  that  the 
plan  will  meet  the  liinimum  coverage 
requirements  of  sec  ion  410(b).  In  increasing 
plan  coverage,  the  r  ght  to  direct  investments 
may  also  be  made  a  vailable  to  the  employees 
in  Division  C. 

Example  5.  Empic  yer  D  maintains  a 
defined  contribution  plan  that  covers  all 
employees  and  that  offsets  an  employee's 
benefit  by  the  employee's  projected  primary 
insurance  amount.  The  plan  is  not  eligible  to 
use  the  safe  harbor)  under  i  1.401(a](4)-3(b] 
because  the  plan  ddes  not  meet  the 
requirements  of  section  401(1).  Under  the 
plan,  the  accrual  ra^s  for  all  highly 
compensated  emplokrees  (determined  under 
the  general  test  of  Sri.401(a)(4)-3(c))  for  1994 
are  less  than  1.5  peicent  of  testing 
compensation,  and  (he  accrual  rates  for  all 
nonhighly  compenslted  employees 
(determined  under  the  general  test  of 
S  1.401(a](4)-3(c))  fqr  1994  are  2  percent  of 
testing  compensatioli.  Employer  D  may  not 
retroactively  increaie  the  contributions  to  the 
highly  compensated!  employees  under  the 
plan  so  that  they  equal  that  of  the  nonhighly 
compensated  emplo  yrees.  because  such  a 
retroactive  amendm  ent  would  not  separately 
satisfy  sections  410t>)  and  401(a)(4)  if  it  were 
treated  as  a  separat  >  plan.  This  ia  the  case 
even  if,  after  taking  the  amendment  into 
account,  the  plan  w^uld  satisfy  sections 
410(b)  and  401(al(4)  ifor  the  1994  plan  year. 

Example  6.  Emplc^er  E  maintains  two 
plans — Plan  M  and  Plan  N.  Plan  M  satisfies 
the  ratio  percentage!  test  of  S  1.410(b>-2(b)(2), 
but  Plan  N  does  not]  Thus,  in  order  to  satisfy 
section  4101(b),  PlanjN  must  satisfy  the 
average  benefits  test  of  i  1.410(b)-2(b)(3). 
The  average  benefit!  percentage  of  Plan  N  is 
60  percent.  Employs-  E  may  increase  the 
accruals  under  eithqr  Plan  M  or  Plan  N  so 
that  the  average  beijefit  percentage  meets  the 
70  percent  requirement  of  the  average 
benefits  test.  I 

Example  7.  Employer  F  maintains  Plan  O, 
which  does  not  satisfy  the  requirements  of 
section  401(a)(4)  in  i  plan  year.  Under  the 
terms  of  paragraph  (g)(2)  of  this  section. 
Employer  F  amends  Plan  O  to  increase  the 
benefits  of  certain  etnployees  retroactively.  In 
designing  the  amenciment.  Employer  F 
identifies  those  employees  who  have 

i  Vested  benefits  during  the 
1  of  the  prior  plan  year  and 
1  date  of  the  amendment, 
provides  increases  in 
those  employees.  It 
would  be  inconsiste  it  with  the  purpose  of 
preventing  discrimiijation  in  favor  of  highly 
compensated  emploirees  for  Plan  O  to  treat 
the  amendment  as  r  itroactively  effective 


terminated  without 
period  after  the  end 
before  the  adoption 
and  the  amendment 
benefits  primarily  tc 


IMI 


under  this  paragraph  (g)(2).  See  S  1.401(a)(4)- 
1(c)(2). 

Example  8.  Employer  C  maintains  both  a 
section  401(k)  plan  and  a  section  401(m)  plan 
that  provides  matching  contributions  at  a  rate 
of  50  percent  with  respect  to  elective 
contributions  under  the  section  401  (k)  plan.  In 
plan  year  1995,  the  section  401(k)  plan  fails  to 
satisfy  the  actual  deferral  percentage  test  of 
section  401(k)(3).  In  order  to  satisfy  section 
401(k)(3),  Employer  G  makes  corrective 
distributions  to  highly  compensated 
employees  Hi  through  HlO  of  their  excess 
contributions  as  provided  under  5  1.401(k)- 
1(f).  The  matching  contributions  that  Hi 
through  HlO  had  received  on  account  of  their 
excess  contributions  are  not  forfeited, 
however.  Thus,  the  effective  rate  of  matching 
contributions  provided  to  Hi  through  HlO  is 
increased  as  a  result  of  the  corrective 
distributions.  Since  no  nonhighly 
compensated  employee  in  the  section  401(m) 
plan  is  provided  with  an  equivalent  rate  of 
matching  contributions,  the  rate  of  matching 
contributions  provided  to  HI  through  HlO 
does  not  satisfy  the  nondiscriminatory 
availability  requirement  of  S  1.401(a)(4)^  in 
plan  year  1995.  This  violation  may  not  be 
corrected  under  this  paragraph  (g). 

S  1.401(aK4)-12    Definition*.  . 

In  applying  the  provisions  of  this 
section  and  of  SS  1.401(a)(4)-l  through 
1.401(a)(4)-13.  the  definitions  in  this 
section  govern  unless  otherwise 
provided. 

Accrual  method.  Accrual  method 
means  the  method  used  to  determine  the 
accrued  beneflt  (within  the  meaning  of 
section  411(a](7)(A)(i))  of  employees 
under  a  defined  benefit  plan  as  of  any 
date. 

Accumulation  Plan.  Accumulation 
plan  means  a  defined  benefit  plan  imder 
which  the  benefit  of  every  employee  in 
the  plan  for  each  plan  year  is  separately 
determined,  using  plan  year 
compensation  (if  benefits  are 
determined  as  a  percentage  of 
compensation  rather  than  a  dollar 
amount)  separately  calculated  for  the 
plan  year,  and  each  employee's  total 
accrued  benefit  as  of  the  end  of  a  plan 
year  is  the  sum  of  the  separately 
determined  benefits  for  that  plan  year 
and  all  prior  plan  years.  A  plan  does  not 
fail  to  be  an  accumulation  plan  merely 
because  the  beneHts  for  years  of  service 
before  a  fresh-start  date  were  not 
determined  in  the  maimer  described  in 
the  preceding  sentence,  provided  that 
the  accrued  benefit  of  each  employee  in 
the  plan  after  the  fresh-start  date  is 
determined  in  accordance  with 
S  1.401(a)(4}-13(c)(2)  (formula  without 
wear-away)  without  providing  for 
compensation  adjustments  otherwise 
permitted  under  S  1.401(a)(4)- 
13(c)(5)(iii). 

Actuarial  equivalent  An  amount  or 
benefit  is  the  actuarial  equivalent  of,  or 
is  actuarially  equivalent  to,  another 


amount  or  benefit  at  a  given  time  if  the 
actuarial  present  value  of  the  two 
amounts  or  benefits  (calculated  using 
the  same  actuarial  assumptions)  at  that 
time  is  the  same. 

Actuarial  present  value.  Actuarial 
present  value  means  the  value  as  of  a 
specified  date  of  an  amount  or  series  of 
amounts  due  thereafter,  where  each 
amount  is — 

(1)  Multiplied  by  the  probability  that 
the  condition  or  conditions  on  which 
payment  of  the  amount  is  contingent 
will  be  satisfied,  and 

(2)  Discounted  according  to  an 
assumed  rate  of  interest  to  reflect  the 
time  value  of  money. 

Ancillary  benefit.  Ancillary  benefit 
means  an  ancillary  benefit  within  the 
meaning  of  S  1.401(a](4)-4(e)(2). 

Average  annual  compensation. 
Average  annual  compensation  means 
average  annual  compensation  within  the 
meaning  of  S  1.401(a)(4)-3(e)(2). 

Benefit  formula.  Benefit  formula 
means  the  formula  a  defined  benefit 
plan  applies  to  determine  the  accrued 
benefit  (within  the  meaning  of  section 
411(a)(7}(A)(i))  in  the  form  of  an  annual 
benefit  commencing  at  normal 
retirement  age  of  an  employee  who 
continues  in  service  until  normal 
retirement  age.  Thus,  for  example,  the 
benefit  formula  does  not  include  the 
accrual  method  the  plan  applies  (along 
with  the  benefit  formula)  to  determine 
the  accrued  beneHt  of  an  employee  who 
terminates  employment  before  normal 
retirement  age. 

Benefits,  rights,  and  features. 
Benefits,  rights,  and  features  means 
optional  forms  of  beneHt,  ancillary 
benefits,  and  other  rights  and  features 
within  the  meaning  of  S  1.401  (a)(4)-4(e). 
Benefit,  right,  or  feature  means  an 
optional  form  of  benefit,  an  ancillary 
benefit,  or  an  other  right  or  feature 
within  the  meaning  of  §  1.401(a)(4)-4(e). 

Contributory  DB  plan.  Contributory 
DBplan  means  a  defined  benefit  that 
includes  employee  contributions  not 
allocated  to  separate  accoimts. 

Defined  benefit  excess  plan.  Defined 
benefit  excess  plan  means  defined 
benefit  excess  plan  within  the  meaning 
of  9  1.401(l)-l(c)(16)(i). 

Defined  benefit  plan.  Defined  benefit 
plan  means  a  defined  benefit  plan 
within  the  meaning  of  S  1.410(b)-9. 

Defined  contribution  plan.  Defined 
contribution  plan  means  a  defined 
contribution  plan  within  the  meaning  of 
§  1.410(b)-9. 

Employee.  With  respect  to  a  plan 
year,  employee  means  and  employee, 
within  the  meaning  of  9  1.410(b)-9,  who 
is  benefiting  under  the  plan  within  the 
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meaning  of  1 1.410(b)-3(a)  for  the  plan 
year. 

Employer.  Employer  means  the 
employer  within  the  meaning  the  of 

§  1.410(b)-9- 

ESOP.  ESOP  or  employee  stock 
ownership  plan  means  an  employee 
stock  ownership  plan  within  the 
meaning  of  section  4975(e)(7]  or  a  tax 
credit  employee  stock  ownership  plan 
within  the  meaning  of  section  409(a). 

Excess  benefit  percentage.  Excess 
benefit  percentage  means  excess  benefit 
percentage  within  the  meaning  of 
S  1.401{l)-l(c)(14). 

Former  employee.  Former  employee 
means  a  former  employee  within  the 
meaning  of  S  1.410(b)-9  who  is  not 
treated  as  excludable  under  S  1.410(b}- 
6(h). 

Fresh-start  date.  Fresh-start  date 
means  a  date  selected  by  the  employer 
that  is  the  last  day  of  a  plan  year  and 
that  is  the  same  for  all  employees  in  the 
plan. 

Frozen.  With  respect  to  an  employee's 
benefits  under  a  plan  frozen  means 
determined  as  if  the  employee 
terminated  employment  with  the 
employer  as  of  a  date,  and  without 
regard  to  any  amendment  to  the  plan 
adopted  after  the  earlier  of  that  date  and 
the  last  day  of  the  current  plan  year, 
other  than  amendments  adopted  after 
such  earlier  date  but  recognized  as 
effective  as  of  or  before  such  earlier 
date  under  section  401(b)  or 
S  1.401(a)(4}-ll(g).  In  the  case  of  an 
employee  who  terminates  employment 
before  the  date  benefits  under  the  plan 
,  are  frozen  or  treated  as  frozen,  frozen 
means  determined  as  of  the  date  the 
employee  actually  terminated 
employment,  without  regard  to  any 
amendment  excluded  from 
consideration  under  the  preceding 
sentence. 

Gross  benefit  percentage.  Cross 
benefit  percentage  means  gross  benefit 
percentage  within  the  meaning  of 
S  1.401(l}-l(c)(18). 

Highly  compensated  employee. 
Highly  compensated  employee  means 
an  employee  who  is  a  highly 
compensated  employee  within  the 
meaning  of  section  414(q). 

Highly  compensated  former 
employee.  Highly  compensated  former 
employee  means  a  former  employee 
who  is  highly  compensated  former 
employee  within  the  meaning  of  section 
414(q)(9). 

Nonexcludable  employee. 
Nonexcludable  employee  means  an 
employee  within  the  meaning  of 
§  1.410(b)-9,  other  than  an  excludable 
employee  with  respect  to  the  plan  as 
determined  under  S  1.410(b)-6.  A 
nonexcludable  employee  may  be  either 


a  highly  or  nonhighly  compensated 
nonexcludable  employee,  depending  on 
the  nonexcludable  employee's  status 
under  section  414(q). 

Nonhighly  compensated  employee. 
Nonhighly  compensated  employee 
means  an  employee  who  is  not  a  highly 
compensated  employee. 

Nonhighly  compensated  former 
employee.  Nonhighly  compensated 
former  employee  means  a  former 
employee  who  is  not  a  highly 
compensated  former  employee. 

Normalize.  With  respect  to  a  benefit 
payable  to  an  employee  in  a  particular 
form,  normalize  means  to  convert  the 
benefit  to  an  actuarially  equivalent 
straight  life  annuity  commencing  at  the 
employee's  testing  age  under  the 
normalization  procedure  of 
S  1.401(a)(4)-3(d)(5){iv). 

Offset  plan.  Offset  plan  means  an 
offset  plan  within  the  meaning  of 
S  1.401(I)-l(c)(24). 

Optional  form  of  benefit  Optional 
form  of  benefit  means  an  optional  form 
of  benefit  within  the  meaning  of 

§  1.401{a)(4H(e)(l). 

Plan.  Plan  means  a  plan  within  the 
meaning  of  8§  1.410(b>-7  (a)  and  (b). 
after  application  of  the  mandatory 
disaggregation  rules  of  S  1.410(b)-7(c) 
and  the  permissive  aggregation  rules  of 
S  1.410(b}-7(d).  Thus,  for  example,  two 
plans  (within  the  meaning  of  S  1.410(b)- 
7(b))  that  are  treated  as  a  single  plan 
piu^uant  to  the  permissive  aggregation 
rules  of  S  1.410(b)-7(d)  are  treated  as  a 
single  plan  for  purposes  of  section 
401(a)(4). 

Plan  year.  Plan  year  means  the  plan 
year  of  the  plan  as  defined  in  the  written 
plan  document.  In  the  absence  of  a 
specifically  designated  plan  year,  the 
plan  year  is  deemed  to  be  the  calendar 
year. 

Plan  year  compensation — (1)  In 
general.  Plan  year  compensation  means 
section  414(8)  compensation  for  the  plan 
year  determined  by  measuring  section 
414(s)  compensation  during  one  of  the 
periods  described  in  paragraphs  (2) 
through  (4)  of  this  definition.  Whichever 
period  is  selected  must  be  applied 
uniformly  to  determine  the  plan  year 
compensation  of  every  employee  in  the 
plan. 

(2)  Plan  year.  This  period  consists  of 
the  plan  year. 

(3)  Twelve-month  period  ending  in  the 
plan  year.  This  period  consists  of  a 
specified  12-month  period  ending  with 
or  within  the  plan  year,  such  as  the 
calendar  year  or  the  period  for 
determining  benefit  accruals  described 
in  S  1.401(a)(4)-3(f)(6). 

(4)  Period  of  plan  participation  during 
the  plan  year.  This  period  consists  of  the 
portion  of  the  plan  year  during  which 


the  employee  is  a  participant  in  the  plan. 
This  period  may  be  used  to  determine 
plan  year  compensation  for  the  plan 
year  in  which  participation  begins,  the 
plan  year  in  which  participation  ends,  or 
both.  This  period  may  be  used  to 
determine  plan  year  compensation  of 
purposes  of  S  1.401(a)(4)-3(d)  only  if  the 
plan  year  is  also  the  jjeriod  for 
determining  benefit  accruals  under  the 
plan  rather  than  another  period  as 
permitted  under  S  1.401(a)(4)-3(f)(8). 
Similarly,  this  period  may  be  used  to 
measure  plan  year  compensation  that  is 
treated  as  average  annual  compensation 
under  an  accumulation  plan,  as 
provided  in  S  1.401(a)(4}-3(b)(8){x)(B], 
only  if  the  plan  year  is  also  the  period 
for  determining  benefit  accruals  under 
the  plan  rather  than  another  period  as 
permitted  under  i  1.4Ol(a)(4}-3(0(6). 
Further,  selection  of  this  period  must  be 
made  on  a  reasonably  consistent  basis 
from  plan  year  to  plan  year  in  a  manner 
that  does  not  discriminate  in  favor  of 
highly  compensated  employees. 
Discrimination  might  arise,  for  example, 
where  this  period  is  selected  in  all  plan 
years  except  a  plan  year  in  which  a 
highly  compensated  employee  enters  the 
plan  at  midyear. 

Present  value.  Present  value  means 
the  value  as  of  a  specified  date  of  an 
amount  or  series  of  amoimts  due 
thereafter  and  discounted  according  to 
an  assumed  rate  of  interest  to  reflect  the 
time  value  of  money,  but  not  adjusted  to 
reflect  the  probabiUty  of  payment  of  any 
amount. 

QfSA.  "OJSA"  or  "qualified  joint  and 
survivor  annuity"  means  a  qualified 
joint  and  survivor  annuity  within  the 
meaning  of  section  417(b). 

QSt/P/Ml)  fn  general  QSUPP  or 
qualified  social  security  supplement 
means  a  social  security  supplement  that 
meets  each  of  the  requirements  in 
paragraphs  (2)  through  (6)  of  this 
definition. 

(2)  Accrual— {i)  General  rule.  The 
amount  of  the  social  security 
supplement  payable  at  any  age  for 
which  the  employee  is  eligible  for  the 
social  security  supplement  is  equal  to 
the  lesser  of^ 

(A)  the  employee's  old-age  Insurance 
benefit,  unreduced  on  account  of  age, 
under  title  II  of  the  Social  Security  Act. 
and 

(B)  The  accrued  social  security 
supplement,  determined  under  one  of 
the  methods  in  paragraphs  (2)(ii)  through 
(2)(iv)  of  this  definition. 

(ii)  Section  401(1)  plans.  In  the  case  of 
a  section  401(1)  plan  that  is  a  defined 
benefit  excess  plan,  each  employee's 
accrued  social  security  supplement 
equals  the  employee's  average  annual 
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compensation  up  to  the  integration  level, 
multiplied  by  tha  disparity  provided  by 
the  plan  for  the  employee's  years  of 
service  used  in  d  etermining  the 
employee's  accn  ed  benefit  under  the 
plan.  In  the  case  of  a  section  401(1]  plan 
that  is  an  offset  { ilan.  each  employee's 
accrued  social  sicurity  supplement 
equals  the  dollar  amount  of  the  offset 
accrued  for  the  e  mployee  under  the 
plan. 

(iii)  PIA  offset  olan.  In  the  case  of  a 
PIA  offset  plan,  i  ach  employee's 
accrued  social  m  cuhty  supplement 
equals  the  dollar  amount  of  the  offset 
accrued  for  the  e  mployee  under  the 
plan.  For  this  pui  pose,  a  PIA  offset  plan 
is  a  plan  that  red  uces  an  employee's 
benefit  by  an  offiiet  based  on  a  stated 
percentage  of  th«  employee's  primary 
insurance  amour  t  under  the  Social 
Security  Act 

(iv)  Other  ploTt  s.  In  the  case  of  any 
other  plan,  each  employee's  social 
security  supplem  ent  accrues  ratably 
over  the  period  t  eginning  with  the  later 
of  the  employee']  commencement  of 
participation  in  t  le  plan  or  the  effective 
date  of  the  socia  security  supplement 
and  ending  with  Jie  earliest  age  at 
which  the  social  security  supplement  is 
payable  to  the  ei  iployee.  The  effective 
date  of  the  socia  security  supplement  is 
the  later  of  the  el  festive  date  of  the 
amendment  addi:;g  the  social  security 
supplement  or  th ;  effective  date  of  the 
amendment  mod  lying  an  existing  social 
security  supplem  snt  to  comply  with  the 
requirements  of  I  tiis  definition.  In  the 
case  of  an  amen(  ment  made  by  the  end 
of  the  last  plan  y  >ar  beginning  before 
January  1. 1993,  t  a  a  social  security 
supplement  in  e>  istence  on  September 
19, 1991,  the  emp  oyer  may  treat  the 
accrued  portion  of  the  social  security 
supplement,  as  dstermined  under  the 
plan  without  rcgi  ird  to  amendments 
made  after  Septe  mber  19, 1991,  as 
included  in  the  e  nployee's  accrued 
social  security  si  pplement,  provided 
that  the  remaind  jr  of  the  social  security 
supplement  is  ac  :rued  under  the 
otherwise  apphc  jble  method. 

(3)  Vesting.  Th  z  plan  provides  that  an 
employee's  right  lo  the  accrued  social 
security  supplement  becomes 
nonforfeitable  w  thin  the  meaning  of 
section  411  as  if  t  were  an  early 
retirement  benef  t 

(4)  Eligibility,  rhe  plan  provides  the 
same  eligibility  oonditions  on  receipt  of 
the  social  security  supplement  as  on 

iy  retirement  benefit  in 
I  which  the  social 
snt  is  payable, 
ke  service  required  for 
an  employee  to  become  eligible  for  the 
social  security  supplement  exceeds  15 
years,  then  the  ratio  percentage  of  the 


receipt  of  the  eaij 
conjunction  wit 
security  suppler 
Furthermore,  if  tl 


IMI 


group  of  employees  who  actually  satisfy 
the  eligibility  conditions  on  receipt  of 
the  QSUPP  in  the  current  plan  year 
equals  or  exceeds  the  unsafe  harbor 
percentage  applicable  to  the  plan  under 
§  1.410(bHc)(4)(ii). 

(5)  QJSA.  At  each  age.  the  most 
valuable  QSUPP  commencing  at  that  age 
must  be  payable  in  conjunction  with  the 
QJSA  commencing  at  that  age.  In 
addition,  the  plan  must  provide  that  in 
the  case  of  a  social  security  supplement 
payable  in  conjunction  with  a  QJSA,  the 
social  security  supplement  will  be  paid 
after  the  employee's  death  on  the  same 
terms  as  the  QJSA,  but  in  no  event  for  a 
period  longer  than  the  period  for  which 
the  social  security  supplement  would 
have  been  paid  to  the  employee  had  the 
employee  not  died.  For  example,  if  the 
QJSA  is  in  the  form  of  a  joint  annuity 
with  a  50-percent  survivor's  benefit,  the 
social  security  supplement  must  provide 
a  50-percent  survivor's  benefit.  When 
section  417(c)  requires  the  determination 
of  a  QJSA  for  purposes  of  determining  a 
qualified  pre-retirement  survivor's 
annuity  as  defined  in  section  417(c) 
("QPSA"),  the  social  security 
supplement  payable  in  conjunction  with 
that  QJSA  must  be  paid  in  conjunction 
with  the  QPSA. 

(6)  Protection.  The  plan  specifically 
provides  that  the  social  security 
supplement  is  treated  as  an  early 
retirement  benefit  that  is  protected 
under  section  411(d)(6)  (other  than  for 
purposes  of  sections  401(a)(ll)  and  417). 
Thus,  the  accrued  social  security 
supplement  continues  to  be  payable 
notwithstanding  subsequent  amendment 
of  the  plan  (including  the  plan's 
termination),  and  an  employee  may 
meet  the  eligibility  requirements  for  the 
social  security  supplement  after  plan 
termination. 

Qualified  plan.  Qualified  plan  means 
a  plan  that  satisfies  section  401(a).  For 
this  purpose,  a  qualified  plan  includes 
an  annuity  plan  described  in  403(a]. 

Ratio  percentage.  Ratio  percentage 
means  ratio  percentage  within  the 
meaning  of  §  1.410(b)-g. 

Section  401(a)(17)  employees.  Section 
401(a)(17)  employee  means  a  section 
401(a){17)  employee  within  the  meaning 
of  §  1.401(a)(17)-l(e)(2)(ii]. 

Section  401  fkj  plan.  Section  401(k) 
plan  means  a  plan  consisting  of  elective 
contributions  described  in  {  1.401(k)- 
1(g)(3)  under  a  qualified  cash  or  deferred 
arrangement  described  in  {  1.401(k)- 
l(a)(4)(i). 

Section  401(1)  plan.  Section  401(1)  plan 
means  a  plan  that — 

(1)  Provides  for  a  disparity  in 
employer-provided  benefits  or 
contributions  that  satisfies  section  401(1) 
in  form,  and 


(2)  ReUes  on  one  of  the  safe  harbors  in 
§  1.401(a)(4)-2(b)(3).  1.401(a)(4)^(b), 
1.401(a}(4)-8(b)(3).  or  1.401(a)(4)- 
8(c)(3)(iii)(B)  to  satisfy  section  401(a)(4). 

Section  401  (m)  plan.  Section  401(m) 
plan  means  a  plan  consisting  of 
employee  contributions  described  in 
§  1.401(m)-l(f)(6)  or  matching 
contributions  described  in  §  1.401(m}- 
l(f)(12).  orboth. 

Section  414(s)  compensation — (1)  In 
general  When  used  with  reference  to 
compensation  for  a  plan  year,  12-month 
period,  or  other  specified  period, 
"section  414(s)  compensation"  means 
compensation  measured  using  an 
underlying  definition  that  satisfies 
section  414(s).  Whether  an  underlying 
definition  of  compensation  satisfies 
section  414(s)  is  determined  on  a  year- 
by-year  basis,  based  on  the  provisions 
of  section  414(s)  in  effect  for  the 
applicable  plan  year,  and  if  relevant  the 
employer's  highly  and  nonhighly 
compensated  employees  for  that  plan 
year.  Notwithstanding  the  foregoing,  see 
paragraph  (3)  of  this  definition  for  rules 
for  determining  section  414(s) 
compensation  for  plan  years  or  12- 
month  periods  beginning  before  January 
1,1988. 

(2)  Determination  period  for  section 
414(s)  nondiscrimination  requirement — 
(i)  General  rule.  If  a  definition  of 
underlying  compensation  must  satisfy 
the  nondiscrimination  requirement  in 

§  1.414(s)-l(d)  in  order  to  satisfy  section 
414(s)  for  a  plan  year,  any  one  of  the 
following  determination  periods  may  be 
used — 

(A)  The  plan  year, 

(B)  The  calendar  year  ending  in  the 
plan  year,  or 

(C)  The  12-month  period  ending  in  the 
plan  year  that  is  used  to  determine  the 
underlying  definition  of  compensation. 

(ii)  Exception  for  partial  plan  year 
compensation.  Notwithstanding  the 
general  rule  in  paragraph  (2)(i)  of  this 
definition,  if  the  period  for  measuring 
underlying  compensation  is  the  portion 
of  the  plan  year  during  which  each 
employee  is  a  participant  in  the  plan  (as 
provided  in  paragraph  (4)  of  the 
definition  of  plan  year  compensation  in 
this  section)  that  period  must  be  used  as 
the  determination  period. 

(3)  Years  before  1988.  Any  underlying 
definition  of  compensation  used  to 
measure  the  amount  of  employees' 
compensation  for  a  plan  year  or  a  12- 
month  period  beginning  before  January 
1, 1988,  for  purposes  of  this  definition  is 
not  required  to  satisfy  section  414(s). 
provided  that  the  definition  was 
nondiscriminatory  based  on  the  facts 
and  circumstances  in  effect  for  that  plan 
year  or  for  the  plan  year  in  which  that 
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12-month  period  ends  and  the  definition 
is  used  consistently  to  determine  the 
compensation  for  the  plan  year  or  the 
12-month  period  for  all  employees  in  the 
plan. 

(4)  Plans  using  permitted  disparity.  In 
the  case  of  a  section  401(7)  plan  or  a 
plan  that  imputes  permitted  disparity  in 
accordance  with  S  1.401(a)(4)-7,  an 
underlying  definition  of  compensation  is 
not  section  414(s)  compensation,  if  the 
definition  results  in  significant  under- 
inclusion  of  compensation  for 
employees. 

Social  security  supplement  Social 
security  supplement  means  a  social 
security  supplement  within  the  meaning 
of  9  1.411(a)-7(c)(4)(ii). 

Standard  interest  rate.  Standard 
interest  rate  means  an  interest  rate  that 
is  neither  less  than  7.5  percent  nor 
greater  than  8.5  percent,  compounded 
annually.  The  Commissioner  may,  in 
revenue  rulings,  notices,  and  other 
guidance  of  general  applicability, 
change  the  definition  of  standard 
interest  rate. 

Standard  mortality  table.  Standard 
mortality  table  means  one  of  the 
following  tables:  the  UP-1984  Mortality 
Table  (Unisex);  the  1983  Group  Annuity 
Mortality  Table  (1983  GAM)  (Female); 
the  1983  Group  Annuity  Mortality  Table 
(1983  GAM)  (Male):  the  1983  Individual 
Annuity  Mortality  Table  (1983  lAM) 
(Female);  the  1983  Individual  Annuity 
Mortality  Table  (1983  lAM)  (Male);  the 
1971  Group  Annuity  Mortality  Table 
(1971  GAM)  (Female);  the  1971  Group 
Annuity  Mortality  Table  (1971  GAM) 
(Male);  the  1971  Individual  Annuity 
Mortality  Table  (1971  lAM)  (Female);  or 
the  1971  Individual  Annuity  Mortality 
Table  (1971  lAM)  (Male).  These 
standard  mortality  tables  are  available 
from  the  Society  of  Actuaries,  475  N. 
Martingale  Road;  Suite  800.  Schaumberg, 
Illinois  60173.  The  Commissioner  may,  in 
revenue  rulings,  notices;  and  other 
guidance  of  general  applicability, 
change  the  definition  of  standard 
mortality  table. 

Straight  life  annuity.  Straight  life 
annuity  means  an  annuity  payable  in 
equal  installments  for  the  life  of  the 
employee  that  terminates  upon  the 
employee's  death. 

Straight  life  annuity  factor  Straight 
life  annuity  factor  meana  the  actuarial 
present  value  of  an  immediate  straight 
lift  annuity  equal  to  $1  per  year.  The 
straight  life  annuity  factor  may  reflect 
equal  periodic  payments  made  more 
frequently  than  annually,  provided  that 
they  total  $1  per  year. 

Testing  age.  With  respect  to  an 
employee,  testing  age  means  the  age 
determined  for  the  employee  under  the 
following  rules — 


(1)  If  the  plan  provides  the  same 
uniform  normal  retirement  age  for  all 
employees  in  the  plan,  the  employee's 
testing  age  is  the  employee's  normal 
retirement  age  under  the  plan. 

(2)  If  a  plan  provides  different  uniform 
normal  retirement  ages  for  different 
employees  or  different  groups  of 
employees  in  the  plan,  the  employee's 
testing  age  is  the  employee's  latest 
normal  retirement  age  under  any 
uniform  normal  retirement  age  under  the 
plan,  regardless  of  whether  that 
particular  uniform  normal  retirement 
age  actually  applies  to  the  employee 
under  the  plan. 

(3)  If  the  plan  does  not  provide  a 
uniform  normal  retirement  age,  the 
employee's  testing  age  is  85.       * 

(4)  If  an  employee  is  beyond  the 
testing  age  otherwise  determined  for  the 
employee  under  paragraphs  (1)  through 
(3)  of  this  definition,  the  employee's 
testing  age  is  the  employee's  current 
age.  'Hie  rule  in  the  preceding  sentence 
does  not  apply  in  the  case  of  a  defined 
benefit  plan  that  does  not  satisfy  the 
requirements  of  S  1.401(a)[4}-3(n(3)(i) 
(A)  through  (C)  (permitting  certain 
increases  to  be  disregarded  in  an 
employee's  benefits  due  to  delayed 
commencement  of  benefits  after  normal 
retirement  age). 

Testing  compensation.  Testing 
compensation  means  testing 
compensation  within  the  meaning  of 
S  1.401(a)(4H(e)(2). 

Testing  service— {1)  Defined 
contribution  plans.  In  the  case  of  a 
defined  contribution  plan,  testing 
service  means  the  number  of  plan  years 
for  which  an  amount  taken  into  account 
under  fi  1.401(a)(4)-2(c)(2)(ii)  has  been 
allocated  or  treated  as  allocated  to  the 
account  of  the  employee  under  the  plan. 

(2)  Defined  benefit  plans— {i)  General 
rule.  In  the  case  of  a  defined  benefit 
plan,  "testing  service"  means  an 
employee's  years  of  service  as  defined 
in  the  plan  for  purposes  of  applying  the 
benefit  formula  under  the  plan,  provided 
that  the  plan  uses  the  same  definition  of 
years  of  service  for  this  purpose  for  all 
employees  in  the  plan.  Alternatively, 
testing  service  may  be  determined  for  all 
employees  in  the  plan  under  the  rules  of 
paragraph  (2)(ii)  of  this  definition,  even 
though  the  plan  uses  the  same  definition 
of  years  of  service  for  all  employees  in 
the  plan. 

(ii)  Plans  with  nonuniform  service 
definition.  In  the  case  of  a  defined 
benefit  plan  that  does  not  use  the  same 
definition  of  years  of  service  for 
purposes  of  applying  the  benefit  formula 
under  the  plan  to  all  employees  in  the 
plan,  testing  service  means  the  number 
of  plan  years  the  employee  has 
benefited  under  the  plan  within  the 


meaning  of  section  410(b),  plus  an 
employee's  years  of  service  as  defined 
in  the  plan  for  purposes  of  applying  the 
benefit  formula  under  the  plan  with 
respect  to  years  of  service  (if  any) 
before  the  employee  first  benefited 
under  the  plan.  For  plan  years  beginning 
before  the  first  day  of  the  first  plan  year 
for  which  the  amendments  made  to 
section  410(b)  by  section  1112(a)  of  the 
Tax  Reform  Act  of  1986  apply  to  the 
plan,  an  employee  is  treated  as 
benefiting  under  the  plan  for  a  plan  year 
if  the  employee  was  covered  under  the 
plan  for  the  plan  year  for  purposes  of 
section  410(b)  as  in  effect  at  tbat  time. 

(iii)  Service  caps  ignored.  In 
determining  an  employee's  testing 
service,  any  limitation  on  the  number  of 
years  of  service  taken  into  account  for 
purposes  of  applying  the  benefit  formula 
under  the  plan  is  disregarded. 

(3)  Limitations  on  testing  service.  For 
purposes  of  determining  testing  service, 
only  service  with  the  employer  (or  a 
predecessor  employer  within  the 
meaning  of  section  414(a))  may  be  taken 
into  account,  plus  any  period  of  imputed 
service  permitted  under  S  1.401(a)(4)- 
11(d)(2).  An  employee  may  be  credited 
with  no  more  than  1  year  of  testing 
service  with  respect  to  any  plan  year.  In 
the  case  of  is  short  plan  year,  an 
employee  may  be  credited  with  no  more 
than  a  fraction  of  a  year  of  testing 
service,  determined  by  dividing  the 
number  of  months  in  the  plan  year  by 
12. 

(4)  Time  of  determination.  An 
employee's  testing  service  generally  is 
determined  as  of  the  close  of  the  current 
plan  year.  However,  in  applying  the 
projected  method  in  {  1.401(a)(4>-3(d)(4) 
or  the  fresh-start  alternative  to  the 
project  method  in  §  1.401(a)(4)- 
3(d)(6)(viii),  testing  service  is 
determined  as  of  the  date  (other  than  a 
fresh-start  date,  if  applicable)  that  the 
employee's  benefits  under  the  plan  are 
treated  as  frozen.  Thus,  for  example,  in 
determining  an  employee's  normal 
accrual  rate  under  S  1.401(a)(4)- 
3(d)(4)(i).  the  employee's  testing  service 
is  determined  as  of  the  employee's 
testing  age.  Similarly,  in  determining  an 
employee's  most  valuable  accrual  rate 
under  §  1.401(a)(4)-3(d)(4)(ii),  the 
employee's  testing  service  is  determined 
as  of  the  date  payment  of  the  underlying 
QJSA  and  QSUPP  (if  any)  would 
commence  to  the  employee  under  the 
plan.  If,  as  a  result,  an  employee's 
testing  service  is  determined  as  of  a 
date  after  the  current  plan  year,  the 
employee's  testing  service  is  determined 
by  assuming  that  the  amount  of  testing 
service  credited  to  the  employee  for  the 
current  plan  year  continues  to  be 
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credited  to  the  e$iployee  in  each  future 
plan  year  througfc  the  date  on  which  the 
employee's  benents  under  the  plan  are 
treated  as  frozen 

Uniform  normal  retirement  age. 
Uniform  normal  retirement  age  means  a 
single  normal  retirement  age  that  does 
not  exceed  age  66  and  that  is  the  same 
for  all  of  the  emmoyees  in  a  given  group. 
A  group  of  employees  do  not  fail  to  have 
a  uniform  normal  retirement  age  merely 
because  the  plan  provides  that  the 
normal  retirement  age  of  all  employees 
in  the  group  is  the  later  of  a  stated  age 
(not  exceeding  ace  65)  or  a  stated 
anniversary  no  If  ter  than  the  5th 
anniversary  of  the  time  the  employee 
commenced  participation  in  the  plan. 

Year  of  servica.  Year  of  service  means 
a  year  of  service  {as  defmed  in  the  plan 
for  a  specific  purj^ose,  including  the 
method  of  creditiig  service  for  that 
purpose  under  the  plan.  In  the  absence 
of  a  specific  indication  to  the  contrary, 
the  term  year  oftervice  generally  refers 
to  a  year  of  servflce  as  defined  in  the 
plan  for  purposes  of  applying  the  benefit 
formula  or  accrual  method  under  the 
plan.  An  employee  may  be  credited  with 
no  more  than  1  year  of  service  with 
respect  to  any  12}-consecutive-month 

those  cases  in  which, 
is  required  to  be 
ction  410  or  411. 
icable. 


period,  except  f( 
additional  servi 
credited  under  s 
whichever  is  ap] 


9  1.401(a)(4)-13    I  ffediv*  dates  and  fresh- 
start  rules. 

[a]  In  general,  iections  1.401(a)(4)-l 
through  1.401(a](  i)-13  apply  to  plan 
years  beginning  i  in  or  after  January  1. 
1992.  For  plan  years  beginning  before 
that  date  and  on  or  after  the  first  day  of 
the  first  plan  yea  r  to  which  the 
amendments  mai  le  to  section  410(b]  by 
section  1112(a)  o  the  Tax  Reform  Act  of 
1986  ('TRA  '86'")  apply,  a  plan  must  be 
operated  in  acco  "dance  with  a 
reasonable,  gooc  faith  interpretation  of 
section  401(a)(4],  taking  into  account 
pre-existing  guidance  and  the 
amendments  mai  Je  by  TRA  '88  to  related 
provisions  of  the  Code  (including,  for 
example,  section^  401(1),  401(a)(17).  and 
a  plan  is  operated  in 
a  reasonable,  good 


401  (bj).  Whether 
accordance  with 


JMI 


faith  interpretati  )n  of  section  401(a)(4) 
will  generally  be  determined  on  the 
basis  of  all  relev  int  facts  and 
circumstances,  ii  icluding  the  extent  to 
which  an  emploj  er  has  resolved  unclear 
issues  in  its  favo  r.  A  plan  will  be 
deemed  to  be  opjrated  in  accordance 
with  a  reasonab  e,  good  faith 
interpretation  of  section  401(a)(4)  if  it  is 
operated  in  acco  rdance  with  the  terms 
of  §§  1.401(a)(4}jl  through  1.401(a)(4}- 
13. 


(b)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  including 
section  401(a)  plans  and  nonelective 
plans  subject  to  section  403(b)(12)(A)(i). 
section  401(a)(4)  is  considered  satisfied 
for  plan  years  beginning  before  the  later 
of  January  1, 1993.  or  90  days  after  the 
opening  of  the  first  legislative  session 
beginning  on  or  after  January  1. 1993.  of 
the  governing  body  with  authority  to 
amend  the  plan,  if  that  body  does  not 
meet  continuously.  For  purj)oses  of  this 
paragraph  (b),  the  term  "governing  body 
with  authority  to  amend  the  plan" 
means  the  legislature,  board, 
commission,  council,  or  other  governing 
body  with  authority  to  amend  the  plan. 

(c)  Fresh-start  rules  for  defined 
benefit  plans — (1)  Introduction — (i)  In 
general.  In  order  to  use  the  fresh-start 
rules  under  §  1.401(a)(4)-3(b)(8)(viii). 
1.401{a)(4)-3(d)(6)  (vii)  or  (viii), 
1.401(a)(4}-e(b)(3)(ii)(A),  or  1.401(a)(4)- 
8(c)(3)(xi),  a  defined  benefit  plan  (or  the 
stated  benefit  formula  under  a  target 
benefit  plan)  must,  for  plan  years  after 
the  fresh-start  date,  determine  each 
employee's  accrued  benefit  under  the 
plan  under  one  of  the  formulas  provided 
in  paragraphs  (c)(2]  through  (c)(4)  of  this 
section.  Paragraphs  (c)(5)  and  (c)(6)  of 
this  section  allow  certain  changes  in  an 
employee's  accrued  benefit  frozen  as  of 
the  fresh-start  date  (the  employee's 
"frozen  accrued  benefit")  for  purposes 
of  applying  the  formulas  after  the  fresh- 
start  date.  See  S  1.401(a)(4)-12  for  the 
definitions  of  "fresh-start  date"  and 
"frozen." 

(ii)  Consistency.  Unless  otherwise 
provided,  the  same  fresh-start  formula 
must  be  applied  to  all  employees  who 
have  accrued  benefits  as  of  the  fresh- 
start  date  and  who  have  at  least  one 
hour  of  service  with  the  employer  in  a 
plan  year  beginning  after  that  date. 
Thus,  for  example,  if  two  or  more  plans 
are  aggregated  and  treated  as  a  single 
plan  for  purposes  of  sections  401(a)(4) 
and  410(b)  in  the  plan  year  ending  on 
the  fresh-start  date  or  any  later  year, 
those  plans  are  also  treated  as  a  single 
plan  for  purposes  of  this  paragraph  (c). 
Thus,  if  a  plan  makes  a  fresh  start  and 
for  a  later  plan  year  is  aggregated  for 
purposes  of  section  401(a)(4)  with 
another  plan  that  did  not  make  the  same 
fresh  start,  the  aggregated  plan  must 
make  a  new  fresh  start  in  order  to  use 
any  of  the  fresh-start  rules  referenced  in 
paragraph  (c)(l)(i)  of  this  section  for  that 
later  plan  year  or  any  subsequent  plan 
year. 

(iii)  Multiple  fresh  starts.  If  a  plan 
makes  a  new  fresh  start  after  having 
made  an  eariier  fresh  start,  each 
employee's  accrued  benefit,  as 


determined  under  the  original  fresh-start 
formula  as  of  the  new  fresh-start  date. 
must  be  frozen  as  of  the  new  fresh-start 
date  for  purposes  of  applying  the  new 
fresh-start  formula. 

(2)  Formula  without  wear-away.  An 
employee's  accrued  benefit  under  the 
plan  is  equal  to  the  sum  of — 

(i)  The  employee's  frozen  accrued 
benefit,  and 

(ii)  The  employee's  accrued  benefit 
determined  under  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year  as  applied  to  years  of 
service  after  the  fresh-start  date. 

(3)  Formula  with  wear-away.  An 
employee's  accrued  benefit  under  the 
plan  is  equal  to  the  greater  of — 

(i)  The  employee's  frozen  accrued 
benefit,  or 

(ii)  The  employee's  accrued  benefit 
determined  under  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year  as  applied  to  the 
employee's  total  years  of  service  for  the 
employer  before  and  after  the  fresh-start 
date. 

(4)  Formula  with  extended  wear- 
away.  An  employee's  accrued  benefit 
under  the  plan  is  equal  to  the  greater 
of— 

(i)  The  sum  determined  under 
paragraph  (c)(2)  of  this  section,  or 

(ii)  The  employee's  accrued  benefit 
determined  under  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year  as  applied  to  the 
employee's  total  years  of  service  for  the 
employer  before  and  after  the  fresh-start 
date. 

(5)  Permitted  adjustments.  An 
employee's  accrued  benefit  will  not  fail 
to  be  frozen  as  of  the  fresh-start  date 
merely  because  the  plan  increases  the 
employee's  frozen  accrued  benefit  in 
one  or  more  of  the  ways  described  in 
paragraphs  (c)(5)  (i)  through  (iv)  of  this 
section.  Any  adjustment  must  be  made 
uniformly  for  all  employees  with  frozen 
accrued  benefits  under  the  plan. 

(i)  Increases  in  section  415  limits.  A 
plan  may  provide  for  increases  in  the 
frozen  accrued  benefit  of  every 
employee  in  the  plan  whose  benefit 
would  be  greater,  but  for  the  application 
of  section  415,  to  the  extent  permitted 
under  section  415(d)(1). 

(ii)  Former  employees.  A  plan  may 
increase  the  benefits  of  former 
employees  who  were  employees  on  the 
fresh-start  date,  if  the  increase  satisfies 
the  requirements  of  S  1.401(a)(4)-10  and 
applies  consistently  to  all  former 
employees  with  frozen  accrued  benefits 
under  the  plan. 

[Hi]  Adjusted  accrued  benefit.  A  plan 
that  satisfies  the  requirements  of 
paragraph  (d)  of  this  section  may  make 
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the  adjustments  described  in  paragraphs 
(dK5)  and  (d)(e)  of  this  section. 
However,  if  the  plan  makes  a  new  fresh 
start  after  the  effective  date  applicable 
to  the  plan  under  paragraph  (a)  or  (b)  of 
this  section,  in  accordance  with 
paragraph  (c)(l}(iii]  of  this  section  the 
adjustments  otherwise  permitted  under 
paragraph  (d)(6)  of  this  section  must 
cease  as  of  the  new  fresh-start  date. 

(iv)  Compensation  adjustments  to  top- 
heavy  minimum  benefits.  H  the  frozen 
accrued  benefit  of  an  employee  under 
the  plan  includes  top-heavy  minimum 
benefits,  the  plan  may  increase  the 
employee's  frozen  accrued  benefit  solely 
to  the  extent  necessary  to  comply  with 
the  average  compensation  requirement 
of  section  416(c)(l)(D)(i). 

(6)  Benefits,  rights,  and  features — (i) 
Eligibility  and  vesting.  Service  for  the 
employer  after  the  fresh-start  date 
continues  to  be  taken  into  account  for 
purposes  of  determining  eligibility  and 
vesting  for  benefits,  rights,  and  features 
under  the  plan. 

(ii)  Changes  in  optional  forms.  A  plan 
may  provide  a  new  optional  form  of 
benefit  with  respect  to  the  frozen 
accrued  benefit,  provided  the  following 
requirements  are  met — 

(A)  The  optional  form  is  provided 
with  respect  to  each  employee's  entire 
accrued  benefit  (i.e.,  accrued  both 
before  and  after  the  fresh-start  date). 

(B)  The  plan  provided  meaningful 
coverage  as  of  the  fresh-start  date,  as 
described  in  paragraph  (d)(3)  of  this 
section. 

(C)  The  plan  provides  meaningful 
current  benefit  accruals,  as  described  in 
paragraph  (d)(4]  of  this  section. 

(7)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (c). 

Example  1.  (a)  Employer  M  maintains  a 
defined  benefit  plan  with  a  calendar  plan 
year.  The  plan  contains  several  formulas 
covering  different  groups  of  employees,  and, 
for  plan  years  before  1996,  the  plan  satisfies 
section  401(a)(4)  by  passing  the  general  test 
of  S  1.40l(a)(4)-3(c).  Effective  for  the  1996 
plan  year,  the  employer  amends  the  plan  to 
satisfy  the  unit  credit  safe  harbor  under 
S  1.401(a)(4)-3(b)(3).  The  amended  plan 
formula  provides  a  normal  retirement  l>enefit 
for  all  employees  of  1.25  percent  of  average 
annual  comp>en8ation  for  each  year  of  service 
up  to  30.  The  plan  otherwise  satisfies  the 
requirements  of  §  1.401(aJ(4)-2(b)(2)  and 
{b)(3).  For  plan  years  after  1995,  each 
employee's  accrued  benefit  is  determined 
under  the  fresh-start  formula  in  paragraph 
(c)(3]  of  this  section  (formula  with  wear- 
away),  using  December  31, 1995,  as  the  fresh- 
start  date. 

(b)  As  of  December  31, 1995,  Employee  A 
has  20  years  of  service  with  Employer  M. 
average  annual  compensation  of  $40,000,  and 
an  accrued  benefit  of  $14,000.  As  of 
December  31. 1908,  Employee  A  has  21  years 


of  service  with  Employer  M  and  average 
annual  compensation  of  $43,000.  Employee 
A's  accrued  benefit  as  of  December  31. 1996, 
is  $14,00a  the  greater  of  $14,000  (Employee 
A's  accrued  benefit  frozen  as  of  December  31. 
1995)  and  $11,288  (1.25  percent  X  $43,000  X 
21  years). 

(c)  As  of  December  31, 2000,  Employee  A 
has  25  years  of  service  with  Employer  M  and 
average  annual  compensation  of  $52,000. 
Employee  A's  accrued  benefit  as  of 
December  31.  2000.  is  $16,250.  the  greater  of 
$14,000  (Employee  A's  accrued  benefit  frozen 
as  of  December  31. 1905)  and  $16,250  (1.25 
percent  x  $52,000  x  25  yeare). 

Example  2.  (a)  Employer  Y  maintains  a 
defined  benefit  plan  with  a  calendar  plan 
year.  The  plan  formula  provides  an  employee 
with  a  normal  retirement  benefit  at  age  65  of 
1  percent  of  average  annual  compensation  up 
to  covered  compensation  multiplied  by  the 
employee's  years  of  service  for  Employer  Y, 
plus  1.5  percent  of  average  annual 
compensation  in  excess  of  the  covered 
compensation,  multiplied  by  the  employee's 
years  of  service  for  Employer  Y  up  to  40. 

(b)  For  plan  years  beginning  after  1992, 
Employer  Y  amends  the  plan  formula  to 
provide  a  normal  retirement  benefit  of  0.75 
percent  of  average  annual  compensation  up 
to  covered  compensation  multiplied  by  the 
employee's  total  years  of  service  for 
Employer  Y  up  to  35.  plus  1.4  percent  of 
average  annual  compensation  in  excess  of 
covered  compensation  multiplied  by  the 
employee's  years  of  service  for  Employer  Y 
up  to  35.  For  plan  years  after  1992.  each 
employee's  accrued  benefit  is  determined 
under  the  fresh-start  formula  in  paragraph 
(c)(4)  of  this  section  (formula  with  extended 
wear-away),  using  December  31, 1992,  as  the 
fresh-start  date. 

(c)  As  of  December  31, 1992,  Employee  C 
has  10  years  of  service  for  Employer  Y,  has 
average  annual  compensation  of  $38,000,  and 
has  covered  compensation  of  $30,000. 
Employee  Cs  accrued  benefit  as  of  December 
31, 1992.  is  therefore  $4,200  ((1  percent  x 
$30,000  X  10  years)  -(-  (1.5  percent  x  $8,000 
X  10  years)).  As  of  December  31, 1993. 
Employee  C  has  11  years  of  service  for 
Employer  Y,  has  average  annual 
compensation  of  $40,000,  and  has  covered 
compensation  of  $32,000.  Employee  Cs 
accrued  benefit  as  of  December  31, 1993,  is 
$4,762.  the  greater  of— 

(1)  $4,762.  the  sum  of  Employee  Cs  accrued 
benefit  frozen  as  of  December  31, 1992. 
($4,200)  and  the  amended  formula  applied  to 
Employee  Cs  years  of  service  after  1992 
({0.75  percent  X  $32,000  X  1  year)  -♦■  (1.4 
percent  x  $8,000  x  1  year),  or  $562]).  or 

(2)  $3,872.  the  amended  formula  applied  to 
Employee  Cs  total  years  of  service  {(0.75 
percent  x  $32,000  x  11  years)  +  (1.4  percent 
X  percent  $8,000  X  11  years]). 

(d)  Plans  using  pre-effective-date 
fresh-start  tfo/e*— (1)  In  general.  A 
defined  benefit  plan  that  uses  a  fresh- 
start  date  before  the  effective  date 
applicable  to  the  plan  under  paragraph 
(a)  or  (b)  of  this  section,  and  that 
satisfies  the  requirements  of  paragraphs 
(d)(2)  through  (d)(5)  of  this  section,  may 
substitute  an  employee's  adjusted 


accrued  benefit  for  the  employee's 
frozen  accrued  benefit  in  applying  the 
formulas  in  paragraphs  (c)(2)  through 
(c)(4)  of  this  section  (or  paragraph  (f)(2) 
of  this  section,  if  applicable). 

(2)  Average  pay  requirement.  As  of 
the  fresh-start  date,  the  plan  contained  a 
benefit  formula  under  which  increases 
in  an  employee's  benefits  accrued  as  of 
the  fresh-start  date  would  have  been 
determined  by  reference  to  the 
employee's  compensation  in  plan  years 
beginning  after  the  fresh-start  date.  A 
plan  would  satisfy  this  requirement,  for 
example,  if  it  based  benefits  on  an 
employee's  highest  average  pay  over  a 
fixed  period  of  years  or  on  an 
employee's  average  pay  over  the 
employee's  entire  career  with  the 
employer. 

(3)  Meaningful  coverage  as  of  fresh- 
start  date.  The  plan  provided 
meaningful  coverage  as  of  the  fresh-start 
date.  A  plan  provided  meaningful 
coverage  as  of  the  fresh-start  date  if  the 
group  of  employees  with  accrued 
benefits  under  the  plan  as  of  the  fresh- 
start  date  satisfied  the  minimum 
coverage  requirements  of  section  410(b) 
as  in  effect  on  that  date  (including  the 
average  benefit  percentage  test,  if 
applicable).  In  order  to  satisfy  the 
requirement  in  the  preceding  sentence, 
an  employer  may  amend  the  plan  to 
grant  past  service  credit  under  the 
formula  in  effect  as  of  the  fresh-start 
date  to  nonhiglily  compensated 
employees,  provided  that  the  amount  of 
past  service  granted  them  is  reasonably 
comparable,  on  average,  to  the  amount 
of  past  service  highly  compensated 
employees  have  under  the  plan.  The 
portion  of  an  amendment  that  grants 
past  service  credit  to  nonhighly 
compensated  employees  as  described  in 
the  preceding  sentence  is  not  considered 
adopted  after  the  fresh-start  date  for 
purposes  of  paragraph  (d)(2)  of  this 
section  or  for  purposes  of  the  definition 
of  "frozen"  in  S  1.401(a)(4)-12.  Thus,  any 
benefit  increase  that  results  from  the 
grant  of  past  service  credit  to  a 
nonhighly  compensated  employee  under 
this  paragraph  (d)(3)  is  included  in  the 
employee's  frozen  accrued  benefit. 

(4)  Meaningful  current  benefit 
accruals.  The  benefit  formula  and 
accrual  method  under  the  plan  provides 
benefit  accruals  in  the  current  plan  year 
(other  than  increases  in  benefits  accrued 
as  of  the  fresh-start  date)  that  are 
meaningful  in  comparison  to  the  rate  at 
which  benefits  accrued  in  plan  years 
beginning  before  the  fresh-start  date. 

(5)  Minimum  benefit  adjustment — (i) 
In  general.  In  the  case  of  a  section  401(1) 
plan  or  a  plan  that  imputes  disparity 
under  S  1.401(a)(4)-7,  the  plan  makes  the 
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minimum  benefit  adju  stment  described 
in  paragraph  (d)(5)(ii)  or  (iii)  of  this 
section. 

(ii)  Excess  or  offset  plans.  In  the  case 
of  a  plan  that  is  a  defined  benefit  excess 
plan  as  of  the  fresh-stirt  date,  each 
employee's  frozen  ac<  rued  benefit  is 
adjusted  so  that  the  b  ase  benefit 
percentage  is  not  less  than  50  percent  of 
the  excess  benefit  peflcentage.  In  the 
case  of  a  plan  that  is  k  PIA  offset  plan 
as  of  the  fresh-start  date,  each 
employee's  offset  as  applied  to 
determine  the  frozen  Accrued  benefit  is 
adjusted  so  that  it  dois  not  exceed  50 
percent  of  the  benefit|determined 
without  applying  the  fcffset.  For 
purposes  of  this  parajraph  (d)(5)(ii).  a 
PIA  o^set  plan  is  a  pen  that  applies  the 
plan's  benefit  rates  uniformly  regardless 
of  an  employee's  com  pensation,  but  that 
reduces  an  employee  i  benefit  by  a 
stated  percentage  of  I  he  employee's 
primary  insurance  an  ount  under  the 
Social  Security  Act. 

(iii)  Other  plans.  In  the  case  of  a  plan 
that  is  not  described  n  paragraph 
(d)(5)(ii)  of  this  sectio  n.  each  employee's 
frozen  accrued  benef  t  is  adjusted  in  a 
manner  that  is  econo  nically  equivalent 
to  the  adjustment  required  under  that 
paragraph,  taking  into  account  the  plan's 
benefit  formula,  accn  lal  rate,  and 
relevant  employee  fa  itors,  such  as 
period  of  service. 

(6)  Adjusted  accrui  d  benefit — (i) 
General  rule.  The  ter  n  adjusted  accrued 
benefit  means  an  em  jloyee's  frozen 
accrued  benefit  that  n  adjusted  as 
provided  in  paragrapti  (dK5)  of  this 
section,  and  then  multiplied  by  a 
fraction  (not  less  tha^  1)  determined 
under  one  of  the  follqwing  methods  that 
is  the  same  for  everyi  employee  in  the 
plan — 

(A)  Old  compensauon  fraction.  The 
numerator  is  the  emnloyee's 
compensation  for  tha  current  plan  year 
determined  under  tht  compensation 
definition  and  formula  used  to 
determine  the  frozen^  accrued  benefit, 
and  the  denominaton  is  the  employee's 
compensation  for  th4  plan  year  ending 
on  the  fresh-start  dale  determined  under 
the  same  compensation  definition  and 
formula  used  in  the  numerator. 

(B)  New  compensMion  fraction.  The 
numerator  is  the  employee's  average 
annual  compensation  for  the  current 
plan  year,  and  the  denominator  is  the 
employee's  average  kimual 
compensation  for  tht  plan  year  ending 
on  the  fresh-start  date,  determined  in 
the  same  manner  asjthe  numerator. 

(C)  Reconstructed  compensation 
fraction.  The  numerator  is  the 


employee's  average 


annual 


JMI 


compensation  for  thi ;  current  plan  year, 
and  the  denominato  •  is  the  employee's 


reconstructed  average  annual 
compensation,  as  defined  in  paragraph 
(d}(6)(ii]  of  this  section. 

In  determining  the  numerators  and  the 
denominators  of  the  fractions  described 
in  this  paragraph  (d)(6),  the  annual 
compensation  limit  under  section 
401(a)(17)  generally  applies. 
See,  however,  S  1.401(a)(17)-l(e)(4)  for 
special  rules  applicable  to  section 
401(a)(17)  employees. 

(ii)  Reconstructed  average  annual 
compensation.  The  term  reconstructed 
average  annual  compensation  means  an 
employee's  average  annual 
compensation  for  the  plan  year  ending 
on  the  fresh-start  date  determined  under 
the  following  method  for  every 
employee  in  the  plan — 

(A)  Select  a  single  plan  year  beginning 
after  the  fresh-start  date  but  beginning 
not  later  than  December  31, 1992. 

(B)  Determine  the  employee's  average 
annual  compensation  for  the  selected 
plan  year  under  the  same  method  used 
to  determine  the  employee's  average 
annual  compensation  for  the  current 
plan  year  under  paragraph  (d)(6)(i){C)  of 
this  section. 

(C)  Multiply  the  employee's  average 
annual  compensation  for  the  selected 
plan  year  by  a  fraction,  the  numerator  of 
which  is  the  employee's  compensation 
for  the  plan  year  ending  on  the  fresh- 
start  date  determined  under  the  same 
compensation  definition  and  formula 
used  to  determine  the  employee's  frozen 
accrued  benefit,  and  the  denominator  of 
which  is  the  employee's  compensation 
for  the  selected  plan  year  determined 
under  the  compensation  definition  and 
formula  used  to  determine  the 
employee's  frozen  accrued  benefit.  The 
product  is  the  employee's  reconstructed 
average  annual  compensation. 

(iii)  Permissible  compensation 
definitions.  Any  compensation  or 
average  annual  compensation  definition 
used  for  purposes  of  this  paragraph 
(d)(6)  must  be  the  same  for  every 
employee  with  benefits  accrued  under 
the  plan  as  of  the  fresh-start  date.  The 
definition  may,  but  need  not.  be  the 
same  as  the  compensation  or  average 
annual  compensation  definition  used  in 
the  current  plan  year  for  other  purposes 
imder  section  401(a)(4). 

(iv)  Option  to  make  less  than  the  full 
permitted  adjustment.  A  plan  may  make 
less  than  the  full  increase  in  each 
employee's  frozen  accrued  benefit 
("FAB")  as  permitted  under  paragraph 
(d)(6)(i)  of  this  section  by  determining 
each  employee's  adjusted  accrued 
benefit  ("AAB")  under  the  following 
formula,  where  P  is  a  single  percentage 
(not  to  exceed  100  percent)  designated 
in  the  plan  for  this  purpose,  and  where  F 
is  one  of  the  fractions  described  in 


paragraph  (d)(6)(ii)  of  this  section  that  is 
the  same  for  all  employees  in  the  plan: 
AAB  =  FAB  -»-  (P  X  FAB  X  (F  -  1)) 

In  addition,  a  plan  may  impose  a 
uniform  maximum  dollar  amount  on  the 
adjusted  accrued  benefit  of  every 
employee  in  the  plan  or,  in  the 
alternative,  of  every  highly  compensated 
employee  in  the  plan,  provided  the 
maximum  dollar  amount  does  not 
reduce  any  employee's  accrued  benefit. 
Furthermore,  the  plan  may,  at  any  time, 
terminate  all  future  adjustments 
permitted  under  this  paragraph  (d). 

(7)  Examples.  The  following  examples 
illustrate  this  paragraph  (d). 

Example  1.  (a)  Employer  X  maintains  a 
defined  benefit  plan  with  a  calendar  plan 
year.  Effective  for  the  1991  plan  year,  the  plan 
is  amended  to  provide  a  new  formula.  The 
amended  plan  also  provides  that,  for  plan 
years  after  1990,  each  employee's  accrued 
benefit  is  determined  under  the  formula  in 
paragraph  (c)(3)  of  this  section  (formula  with 
wear-away)  and,  in  applying  the  fresh-start 
formula,  each  employee's  frozen  accrued 
benefit  under  paragraph  (c)(3)(i)  of  this 
section  will  be  adjusted  under  this  paragraph 
(d),  using  the  new  compensation  fraction 
under  paragraph  (d)(6)(i)(B)  of  this  section. 
The  plan  is  not  a  section  401(1)  plan  and  does 
not  impute  permitted  disparity  under 
§  1.401(a)(4>-7  for  years  after  1990;  thus,  the 
minimum  benefit  adjustment  under  paragraph 
(d)(5)  of  this  section  does  not  apply. 

(b)  As  of  December  31, 1990,  Employee  A 
has  average  annual  compensation  of  $24,000 
and  an  accrued  benefit  of  $3,000.  As  of 
December  31, 1994,  Employee  A  has  average 
annual  compensation  (determined  in  the 
same  manner  as  average  annual 
compensation  as  of  December  31, 1990)  of 
$30,000.  As  of  December  31. 1994,  Employee 
A's  adjusted  accrued  benefit  is  $3,750  ($3,000 
X  $30,000/$24.000).  Thus,  Employee  A's 
accrued  benefit  is  the  greater  of  $3,750  and 
the  employee's  accrued  benefit  determined 
under  the  new  formula  as  applied  to  the 
employee's  total  years  of  service. 

Example  2.  (a)  Employer  Y  maintains  a 
defined  benefit  excess  plan  with  a  calendar 
plan  year.  For  plan  years  before  1989,  the 
plan  is  integrated  with  benefits  provided 
under  the  Social  Security  Act.  providing  each 
employee  with  a  normal  retirement  benefit 
equal  to  1  percent  of  the  employee's  average 
annual  compensation  in  excess  of  the 
employee's  covered  compensation,  multiplied 
by  the  employee's  years  of  service  for  Y.  The 
benefit  formula  thus  provides  no  benefit  with 
respect  to  average  annual  compensation  up 
to  covered  compensation. 

(b)  As  of  December  31. 1988.  Employee  A 
has  10  years  of  service  for  Y  and  has  covered 
compensation  of  $25,000  and  average  annual 
compensation  of  $20,000.  Employee  A's 
average  annual  compensation  has  never 
exceeded  $20,000.  Therefore,  as  of  December 
31, 1988,  Employee  A's  accrued  benefit  under 
the  plan  is  zero. 

(c)  Effective  with  the  1989  plan  year,  the 
plan  is  amended  to  provide  each  employee 
with  a  normal  retirement  benefit  of  0.6 
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percent  of  average  annual  compensation  up 
to  covered  compensation  plus  1.2  percent  of 
average  annual  compensation  in  excess  of 
covered  compensation,  multiplied  by  the 
employee's  years  of  service  up  to  35.  l^e 
plan  also  provides  that,  for  plan  years  after 
1388.  each  employee's  accrued  benefit  is 
determined  under  the  formula  in  paragraph- 
(c)(2]  of  this  section  (formula  without  wear- 
away)  and.  in  applying  the  fresh-start 
formula,  each  employee's  frozen  accrued 
benefit  under  paragraph  (c)(3)(i)  of  this 
section  will  be  adjusted  under  this  paragraph 
(d).  using  the  old  compensation  fraction 
under  paragraph  (d)(6)(i)(A)  of  this  section. 

(d)  The  plan  is  a  section  401(1)  plan  and 
thus  must  also  make  the  minimum  benent 
adjustment  under  paragraph  (d](5]  of  this 
section.  Because  the  excess  benefit 
percentage  under  the  plan  for  years  before 
1989  was  1  percent,  the  plan  must  provide  a 
base  benefit  percentage  for  those  years  of  at 
least  0.5  percent.  After  the  minimum  beneflt 
adjustment.  Employee  A's  accrued  benefit  as 
of  December  31, 1988,  is  $1,000  (0.5  percent  x 
$20,000  X  10  years). 

(e)  As  of  December  31, 1992,  Employee  A 
has  14  years  of  service  and  has  covered 
compensation  of  $30,000  and  average  annual 
compensation  of  $35,000.  Employee  A's 
adjusted  accrued  benefit  as.of  December  31, 
1992.  is  $1,750  ($1,000  X  $35,000/520,000),  and 
Employee  A's  accrued  benefit  as  of 
December  31, 1992,  is  $2,710  (the  sum  of 
$1,750  plus  $960  ((0.6  percent  X  $30,000  X  4 
years)  plus  (1.2  percent  x  $5,000  X  4  years))). 

Example  3.  (a)  Employer  Z  maintains  an 
offset  plan  with  a  calendar  plan  year.  For 
plan  years  before  1988,  the  plan  is  integrated 
with  benefits  provided  under  the  Social 
Security  Act,  providing  each  employee  with  a 
normal  retirement  benefit  of  SO  percent  of 
average  aimual  compensation,  offset  by  83V^ 
percent  of  the  employee's  projected  primary 
insurance  amount  under  the  Social  Security 
Act.  The  plan  determines  each  employee's 
accrued  benefit  under  the  fractional  accrual 
rule  of  section  411(b)(1)(C). 

(b)  As  of  December  31. 1988,  Employee  A, 
who  was  hired  at  age  40,  has  10  years  of 
service  for  Z  and  has  projected  service  at 
normal  retirement  age  of  65.  Employee  A  also 
has  a  projected  annual  primary  insurance 
amount  of  $10,000.  covered  compensation  of 
$25,000,  and  average  annual  compensation  of 
$30,00a  Therefore,  as  of  December  31, 1988, 
Employee  A's  accrued  benefit  under  the  plan 
is  $2,667  (((SO  percent  x  $30,000)  minus  (83  V^ 
percent  x  $10,000))  x  10/25)) 

(c)  Effective  with  the  1989  plan  year,  the 
plan  is  amended  to  provide  each  employee 
with  a  normal  retirement  benefit  of  2  percent 
of  average  annual  compensation  reduced  by 
0.65  percent  of  final  average  compensation  up 
to  covered  compensation  per  year  of  service. 
The  plan  also  provides  that,  for  plan  years 
after  1988,  each  employee's  accrued  benefit  is 
determined  under  the  formula  in  paragraph 
(c)(2)  of  this  section  (formula  without  wear- 
away)  and.  In  applying  the  fresh-start 
formula,  each  employee's  frozen  accrued 
benefit  under  paragraph  (c)(3)(i)  of  this 
section  will  be  adjusted  under  this  paragraph 
(d),  using  the  old  compensation  fraction 
under  paragraph  (d)(6)(i)(A)  of  this  section. 

(d)  The  plan  is  a  section  401(1)  plan  and 
thus  must  also  make  the  minimum  benefit 


adjustment  under  paragraph  (d)(5)  of  this 
section.  Because  the  offset  applied  to 
determine  Employee  As  frozen  accrued 
benefit  as  of  December  31. 1988  ($3,333), 
exceeded  SO  percent  of  the  benefit 
determined  without  regard  to  the  offset 
($8,000),  the  offset  must  be  reduced  to  no 
more  than  SO  percent.  After  the  minimum 
benefit  adjustment.  Employee  A's  accrued 
benefit  as  of  December  31, 1968,  is  $3,000 
($6,000  minus  the  reduced  offset  of  $3,000). 
(e)  As  of  December  31, 1992,  Employee  A 
has  14  years  of  service  and  has  covered 
compensation  of  $30,000  and  average  annual 
compensation  and  final  average 
compensation  of  $40,000.  Employee  A's 
adjusted  accrued  benefit  as  of  December  31, 
1992.  is  $4,000  ($3,000  X  $40,000/$30,000),  and 
Employee  A's  accrued  benefit  as  of 
December  31, 1992,  is  $6,420  (the  sum  of 
$4,000  plus  $2,420  ((2  percent  X  $40,000  X  4 
years)  minus  (0.65  percent  x  $30,000  X  4 
years))). 

(e)  Special  fresh-start  tvles  for  target 
benefit  plans — (1)  Plans  qualified  under 
prior  law.  A  target  benefit  plan  that  was 
adopted  and  in  effect  on  September  19, 
1991,  and  that  satisfied  the  applicable 
nondiscrimination  requirements  for 
target  benefit  plans  on  that  date  and  in 
all  prior  periods,  may  be  treated  as 
satisfying  the  requirements  of 
§  1.401(a)(4)-8(b)(3]  in  plan  years 
beginning  before  the  effective  date 
applicable  to  the  plan  under  paragraph 
(a)  or  (b)  of  this  section  that  were  taken 
into  account  in  determining  employees' 
stated  benefits.  In  determining  whether 
a  plan  satisfied  the  applicable 
nondiscrimination  requirements  for 
target  benefit  plans  for  any  period  prior 
to  the  applicable  elective  date,  no 
amendments  after  September  19, 1991 
other  than  amendments  necessary  to 
satisfy  section  401(1],  are  taken  into 
account 

(2)  Determination  of  initial  theoretical 
reserve.  In  the  case  of  a  target  beneHt 
plan  described  in  paragraph  (e)(1)  of  this 
section,  the  theoretical  reserve,  as  of  the 
determination  date  (within  the  meaning 
of  S  1.401(a)(4)-«(b)(3)(iv)(A))  for  the 
last  plan  year  begiiming  before  the 
earlier  of  the  first  day  of  the  first  plan 
year  in  which  the  plan  actually  satisfied 
S  1.401(a)(4}-8(b)(3)  (i.e..  without  regard 
to  paragraph  (e](l]  of  this  section)  or  the 
effective  date  applicable  to  the  plan 
under  paragraph  (a)  or  (b)  of  this 
section,  of  an  employee  who  was  a 
participant  in  the  plan  on  such  earlier 
date  is  determined  as  follows — 

(i)  Determine  the  actuarial  iH-esent 
value,  as  of  the  determination  date,  of 
the  stated  benefit  that  the  employee  is 
projected  to  have  at  the  employee's 
normal  retirement  age,  using  the 
actuarial  assumptions,  the  provisions  of 
the  plan,  and  the  employee's 
compensation  as  of  Uie  determination 
date.  For  an  employee  beyond  normal 


retirement,  determine  the  actuarial 
present  value  of  the  employee's  stated 
benefit  at  current  age,  but  using  a 
straight  life  annuity  factor  as  of  normal 
retirement  age. 

(ii)  Calculate  the  present  value  of 
future  required  employer  contributions 
as  of  the  determination  date  (i.e.,  the 
present  value  of  the  level  contributions 
due  for  each  plan  year  through  the  end 
of  the  plan  year  in  which  the  employee 
attains  normal  retirement  age).  This 
calculation  is  made  using  the  actuarial 
assumption  as  of  the  determination  date 
and  the  required  contribution  for  the 
plan  year  including  the  determination 
date. 

(iii)  Determine  the  excess,  if  any,  of 
the  amount  determined  in  paragraph 
(e)(2)(i)  of  this  section  over  the  amount 
determined  in  paragraph  (e](2)(ii]  of  this 
section.  This  is  the  employee's 
theoretical  reserve  on  the  determination 
date. 

(3)  Example.  The  following  example 
illustrates  the  determination  of  an 
employee's  theoretical  reserve. 

Example,  (a)  A  target  benefit  plan  that  in 
1991  satisfies  the  requirements  of  Rev.  Rul. 
76-464, 187fr-2  CB.  115,  provides  a  stated 
benefit  equal  to  40  percent  of  compensation, 
payable  annually  as  a  straight  life  annuity 
beginning  at  normal  retirement  age.  Normal 
retirement  age  under  the  plan  is  65.  The 
stated  interest  rate  under  the  plan  is  6 
percent.  The  determination  date  for  required 
contributions  under  the  plan  is  the  last  day  of 
the  plan  year.  Employee  A  is  38  years  old  on 
the  detetmination  date  for  the  1991  plan  year, 
has  participated  in  the  plan  for  5  years,  and 
has  compensation  equal  to  $60,000  in  1991. 
The  amount  of  employer  contribution  to 
Employee  As  account  for  1991  was $2,468. 

(b)  Under  these  facts.  Employee  A't 
theoretical  reserve  is  equal  to  $13,909, 
calculated  as  follows: 

(1)  The  actuarial  present  value  of  Employee 
A's  stated  beneflt  is  calculated  using  the 
actuarial  assumptions,  provisions  of  the  plan 
and  Employee  A's  compensation  as  of  the 
determination  date  for  the  1991  plan  year. 
This  amount  is  equal  to  $46,512,  Employee 
A's  stated  benefit  of  $24,000  ($60,000 
multiplied  by  40  percent),  multiplied  by  1.938, 
the  actuarial  present  value  factor  applicable 
to  a  participant  who  is  38  years  old  using  a 
stated  interest  rate  of  6  percent. 

(2)  The  actuarial  present  value  of  future 
employer  contribuUons  is  calculated  using 
the  actuarial  assumptions,  provisions  of  the 
plan  and  Employee  A's  compensation  as  of 
the  determination  date  for  the  1991  plan  year. 
This  amount  is  equal  to  $32,603,  which  is 
equal  to  the  amount  of  level  employer 
contribution  ($2,466)  multiplied  by  a  factor  of 
13.2105,  the  temporary  annuity  factor  for  a 
period  of  Z7  years,  assuming  a  stated  interest 
rate  of  6  percent. 

(3)  Employee  A's  theoretical  reserve  is 
$13,900,  the  excess  of  the  amount  determined 
in  paragraph  (b)(2)  of  this  Example  over  the 
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amount  delermined  in  pa  ragraph  (b)(3)  of  this 
Example. 

(f)  Special  fresh-sta  -t  rules  for  cash 
balance  plans — (1)  In  general.  In  order 
to  satisfy  the  optional  testing  method  of 
§  1.401(a)(4}-a(c)(3)  after  a  fresh-start 
date,  a  cash  balance  flan  must  apply  the 
lules  of  paragraph  (c)  of  this  section  as 
modified  under  this  p^iragraph  (f). 
Paragraph  (f)(2)  of  thii  i  section  provides 
an  alternative  formuh  that  may  be  used 
in  addition  to  the  fom  ulas  in 
paragraphs  (c)(2)  through  (c)(4)  of  this 
section.  Paragraph  (f)  3)  of  this  section 
sets  forth  certain  Hmi'  ations  on  use  of 
the  formulas  in  paragi  aph  (c)  or  (f)(2)  of 
this  section. 

(2)  Alternative  forn  ula — (i)  In 
general.  An  employee  s  accrued  benefit 
under  the  plan  is  equj  1  to  the  greater 
of— 

(A)  The  employee's  frozen  accrued 
benefit,  or 

(B)  The  employee's  accrued  benefit 
determined  under  the  plan's  benefit 
formula  apphcable  to  benefit  accruals  in 
the  current  plan  year  is  applied  to  years 
of  service  after  the  fr<  sh-start  date, 
modified  in  accordance  with  paragraph 
(f)(2)(ii)  of  this  sectioi  i. 

(ii)  Addition  ofopei  ung  hypothetical 
account.  As  of  the  fin  t  day  after  the 
fresh-start  date,  the  p  an  must  credit 
each  employee's  hypothetical  account 
with  an  amount  equa  to  the  employee's 
opening  hypothetical  account 
(determined  under  pa  ragraph  (f)(2)(iii)  of 
this  section),  adjustec  for  interest  for  the 
period  that  begins  on  the  first  day  after 
the  fresh-start  date  and  that  ends  at 
normal  retirement  agi !.  The  interest 
adjustment  in  the  pre  ;eding  sentence 
must  be  made  using  t  le  same  interest 
rate  applied  to  the  hy  pothetical 
allocation  for  the  firs  plan  year 
beginning  after  the  fr>sh-start  date. 

(iii)  Determination  of  opening 
hypothetical  account  —(A)  General  rule. 
An  employee's  openi  ig  hypothetical 
account  equals  the  actuarial  present 
value  of  the  employee's  frozen  accrued 
benefit  as  of  the  fresl-start  date.  For  this 
purpose,  if  the  plan  provides  for  a  single 
sum  distribution  as  of  the  fresh-start 
date,  the  actuarial  present  value  of  the 
employee's  frozen  actrued  benefit  as  of 
the  fresh-start  date  eduals  the  amount  of 
a  single  sum  distribution  payable  under 
the  plan  on  that  date]  assuming  that  the 
employee  terminatea  employment  on  the 
fresh-start  date,  the  Employee's  accrued 
benefit  was  lOO-percpnt  vested,  and  the 


employee  satisfied  a 


requirements  under  t  le  plan  for  the 
single  sum  distributii  m.  If  the  plan  does 
not  offer  a  single  sur  i  distribution  as  of 
the  fresh-start  date.  I  he  actuarial  present 
value  of  the  employe  e's  frozen  accrued 
benefit  as  of  the  fres  i-start  date  must  be 
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determined  using  a  standard  mortality 
table  and  the  applicable  section  417(e) 
rates,  as  defined  in  S  1.417(e)-l(d). 

(B)  Alternative  opening  hypothetical 
account.  Alternatively,  the  employee's 
opening  hypothetical  account  is  the 
greater  of  the  opening  hypothetical 
account  determined  under  paragraph 
(f)(2)(ii)(A)  of  this  section  and  the 
employee's  hypothetical  account  as  of 
the  fresh-start  date  determined  in 
accordance  with  S  1.401(a)(4)- 
8(c)(3)(v)(A)  calculated  under  the  plan's 
benefit  formula  applicable  to  benefit 
accruals  in  the  current  plan  year  as 
applied  to  the  employee's  total  years  of 
service  through  the  fresh-start  date  in  a 
manner  that  satisfies  the  past  service 
credit  rules  of  S  1.401(a)(4)-6(c)(3)(viii). 

(3)  Limitations  on  formulas— {\)  Past 
service  restriction.  If  the  plan  does  not 
satisfy  the  uniform  hypothetical 
allocation  formula  requirement  of 
§  1.401(a)(4}-8(c)(3)(iii)(B)  as  of  the 
fresh-start  date,  under  §  1.410(a)(4)- 
8(c)(3)(viii)  the  plan  may  not  provide  for 
past  service  credits,  and  thus  may  not 
use  the  formula  in  paragraph  (c)(3)  of 
this  section  (formula  with  wear-away), 
the  formula  in  paragraph  (c)(4)  of  this 
section  (formula  with  extended  wear- 
away),  or  the  alternative  determination 
of  the  opening  hypothetical  account  in 
paragraph  (f)(2)(iii)(B)  of  this  section. 

(ii)  Change  in  interest  rate.  If  the 
interest  rate  used  to  adjust  employees' 
hypothetical  allocations  under 
5  1.401(a)(4)-8(c)(3)(iv)  for  the  plan  year 
is  different  from  the  interest  rate  used 
for  this  purpose  in  the  immediately 
preceding  plan  year,  the  plan  must  use 
the  formula  in  paragraph  (c)(2)  of  this 
section  (formula  without  wear-away). 

(iii)  Meaningful  benefit  requirement. 
A  plan  is  permitted  to  use  the  formula 
provided  in  paragraph  (f)(2)  of  this 
section  only  if  the  plan  satisfies 
paragraphs  (d)(3)  through  (d)(5)  of  this 
section  (regarding  coverage  as  of  fresh- 
start  date,  current  benefit  accruals,  and 
minimum  benefit  adjustment, 
respectively). 

Par.  4.  Section  1.411(d)-4  is  amended 
by  revising  A-l(a),  by  adding  a  sentence 
at  the  end  of  paragraph  A-l(b)(l).  and 
by  revising  A-l(d)  to  read  as  follows — 

91.411(d)-4    Section  411(dK6)  protMtMl 

bwwfits. 

•        «        *        •        ♦ 

A-1:  (a)  In  general.  The  term  "section 
411(d)(6)  protected  benefit"  includes  any 
benefit  that  is  described  in  one  or  more 
of  the  following  categories — 

(1)  Benefits  described  in  section 
411(d)(6)(A). 

(2)  Early  retirement  benefits  and 
retirement-type  subsidies  described  in 
section  411(d)(6)(B)(i),  including 


qualified  social  security  supplements  as 
defined  in  §  1.401(a)(4)-12(q),  and 

(3)  ORttonal  forms  of  benefit 
described  in  section  411(d)(6)(B)(ii). 

Such  benefits,  to  the  extent  they  have 
accrued,  are  subject  to  the  protection  of 
section  411(d)(6)  and,  where  applicable, 
the  definitely  determinable  requirement 
of  section  401(a)  (including  section 
401(a)(25))  and  cannot,  therefore,  be 
reduced,  eliminated,  or  made  subject  to 
employer  discretion  except  to  the  extent 
permitted  by  regulations. 

(b)  Optional  forms  of  benefit— {1)  In 
general.  *  *  *  See  5  1.401(a)(4}-4(d)  for 
the  definition  of  an  optional  form  of 
benefit  for  plan  years  beginning  on  or 
after  January  1. 1992. 
•        *        *        *        • 

(d)  Benefits  that  are  not  section 
411(d)(6)  protected  benefits.  The 
following  benefits  are  examples  of  items 
that  are  not  section  411(d)(6)  protected 
benefits: 

(1)  Ancillary  life  insurance  protection; 

(2)  Accident  or  health  insurance 
benefits; 

(3)  Social  security  supplements 
described  in  section  411(a)(9),  except 
qualified  social  security  supplements  as 
defined  in  S  1.401(a)(4)-12: 

(4)  The  availability  of  loans  (other 
than  the  distribution  of  an  employee's 
accrued  benefit  upon  default  under  a 
loan); 

(5)  The  right  to  make  after-tax 
employee  contributions  or  elective 
deferrals  described  in  section  402(g)(3); 

(6)  The  right  to  direct  investments; 

(7)  The  right  to  a  particular  form  of 
investment  (e.g.,  investment  in  employer 
stock  or  securities  or  investment  in 
certain  types  of  securities,  commercial 
paper,  or  other  investment  media); 

(8)  The  allocation  dates  for 
contributions,  forfeitures,  and  earnings, 
the  time  for  making  contributions  (but 
not  the  conditions  for  receiving  an 
allocation  of  contributions  or  forfeitures 
for  a  plan  year  after  such  conditions 
have  been  satisfied),  and  the  valuation 
dates  for  account  balances; 

(9)  Administrative  procedures  for 
distributing  benefits,  such  as  provisions 
relating  to  the  particular  dates  on  which 
notices  are  given  and  by  which  elections 
must  be  made;  and 

(10)  Rights  that  derive  from 
administrative  and  operational 
provisions,  such  as  mechanical 
procedures  for  allocating  investment 


I 
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experience  among  accounts  in  defined 

contribution  plans. 

Fred  T.  Goldberg, 

Commissioner  of  Internal  Revenue. 

Approved:  August  30, 1991. 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  91-21924  Filed  9-12-91;  10:53  am) 
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DEPARTMENT  OF  THE  TREASURY 

26  CFR  Part  1 
[T.D.  8362] 
RIN  154&-A062 

Limitation  on  Annual  Compensation 
for  Qualified  Plans 

AQENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  Tinal 
regulations  relating  to  the  $200,000 
compensation  limit  for  tax-qualified 
retirement  plans  under  section  401(a)(17) 
of  the  Internal  Revenue  Code  of  1986, 
These  regulations  reflect  changes  made 
by  the  Tax  Reform  Act  of  1988  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  These  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans. 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  plan  years  beginning  on  or 
after  January  1, 1991,  and  are  appUed  to 
those  plan  years  except  as  set  forth  in 
§  1.401(a)(17)-l(d). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Fuller  at  202-377-9372  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

This  document  contains  final 
regulations  under  section  401(a)(17)  of 
the  Internal  Revenue  Code  of  1986 
(Code).  These  regulations  conform  the 
regulations  to  section  1106  of  the  Tax 
Reform  Act  of  1986  (TRA  '86)  and 
section  1011(d)(4)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
These  regulations  are  issued  under  the 
authority  contained  in  sections 
401(a)(17)  and  7805  of  the  Code. 

Proposed  regulations  under  section 
401(a)(17)  were  published  in  the  Federal 
Register  May  14, 1990  (55  FR  19947). 
Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  a  public  hearing  on  the 
proposed  section  401(a)(17)  regulations 
was  held  September  26, 27,  and  28, 1990. 


After  consideration  of  all  of  the  written 
comments  received  and  the  statements 
made  at  the  public  hearing,  the  proposed 
regulations  under  section  401(a)(17]  are 
adopted  as  modified  by  this  Treasury 
Decision. 

Explanation  of  Provisions 

Overview 

Section  401(a)(17)  of  the  Code 
provides  an  annual  compensation  limit 
for  each  employee  under  a  qualified 
plan.  This  limit  applies  to  a  plan  in  two 
ways.  First,  a  plan  may  not  base 
contributions  or  benefits  on 
compensation  in  excess  of  the  annual 
limit.  Thus,  a  plan  does  not  satisfy 
section  401(a)(17)  unless  it  provides  that 
an  employee's  compensation  in  excess 
of  the  annual  limit  is  not  used  in 
determining  plan  benefits  or 
contributions  for  a  plan  year  to  which 
the  annual  limit  applies.  Second,  the 
amount  of  an  employee's  annual 
compensation  that  may  be  taken  into 
account  in  applying  certain  specified 
nondiscrimination  rules  under  the  Code 
is  subject  to  the  annual  limitation.  Thus, 
in  determining  the  allocation  rates  for 
deHned  contribution  plans  and  the 
accrual  rates  for  defined  benefit  plans, 
an  employee's  compensation  in  excess 
of  the  annual  limit  is  disregarded  in 
applying  those  nondiscrimination  rules. 
The  annual  compensation  limit  applies 
separately  to  each  group  of  plans  that  is 
treated  as  a  single  plan  for  purposes  of 
the  applicable  nondiscrimination 
requirement. 

1.  Annual  adjustment  of  compensation 
limit 

The  amount  of  the  annual  limit,  which 
applies  for  plan  years  beginning  after 
December  31, 1988,  is  $200,000  adjusted 
annually  for  calendar  years  after  1989 
for  increases  in  the  cost  of  living  at  the 
same  time  and  in  the  same  manner  as 
under  section  415(d).  The  adjustment 
applies  to  plan  years,  or  other  12-month 
periods  used  to  determine 
compensation,  commencing  in  the 
calendar  year  in  which  the  adjustment  is 
effective.  In  addition,  any  increase  in 
the  annual  limit  applies  only  to 
compensation  taken  into  account  for  the 
year  of  the  increase  and  subsequent 
years  and  does  not  apply  to 
compensation  for  prior  years  that  are 
used  in  determining  an  employee's 
beneHt. 

Commentators  suggested  that  the 
annual  adjustments  to  the  compensation 
limit  apply  for  plan  years  ending  in  the 
year  to  which  the  limit  applies  as 
provided  in  the  regulations  under 
section  415(d)  and  further  suggested 
that,  once  the  limit  is  increased  for  a 


year,  the  adjusted  limit  should  be 
permitted  to  be  taken  into  account  with 
respect  to  prior  years  as  well.  After 
careful  consideration  of  these 
comments,  the  final  regulations  retain 
the  rules  provided  in  the  proposed 
regulations.  The  Treasury  and  the 
Service  continue  to  believe  this  result 
best  implements  the  statute  and 
Congressional  intent  as  expressed  in  the 
Conference  Report  to  TRA  '88.  See  H.R. 
Rep.  No.  99-841,  Vol.  II,  99th  Cong..  2d 
Sess.  IM78  (1986). 

2.  Proportional  reduction  in  limit 

Under  the  proposed  regulations,  a 
proportional  reduction  was  required 
when  a  plan  determines  compensation 
on  a  period  of  time  that  contains  fewer 
than  12  calendar  months.  The  proposed 
regulations  did  not  require  proration 
solely  because  employees  are  covered 
under  a  plan  for  less  than  1  full  year  if 
the  plan  formula  for  allocations  or 
benefit  accruals  is  based  on 
compensation  for  a  period  of  at  least  12 
months.  The  final  regulations  retain  the 
proration  rule  in  the  proposed 
regulations.  In  addition,  the  final 
regulations  clarify  that  no  proration  is 
required  where  the  plan  formula 
provides  that  the  allocation  or  accrual 
for  each  employee  is  based  on 
compensation  for  the  portion  of  the  plan 
year  during  which  the  employee  is  a 
participant. 

3.  Multiemployer  and  multiple  employer 
plans 

Compensation  limit.  Several 
commentators  requested  guidance  on 
the  manner  in  which  the  compensation 
limit  would  apply  where  an  employee 
worked  for  two  or  more  unrelated 
employers  who  maintain  the  same 
multiple  employer  or  multiemployer 
plan.  In  response  to  these  comments,  the 
final  regulations  provide  that,  in  the 
case  of  multiple  employer  and 
multiemployer  plans,  the  annual 
compensation  limit  applies  separately 
with  respect  to  the  compensation 
received  by  an  employee  from  each 
unrelated  employer  maintaining  the  plan 
rather  than  to  the  total  compensation 
from  all  employers  maintaining  the  plan. 
Thus,  for  example,  during  a  year  in 
which  the  compensation  limit  was 
$200,000,  assume  that  an  employee 
participating  in  a  multiemployer  plan 
was  employed  by  three  of  the  employers 
maintaining  the  plan  and  received    - 
compensation  for  a  year  of  $75,000  from 
one  employer  maintaining  the  plan, 
$40,000  from  another  employer 
maintaining  the  plan,  and  $95,000  from 
the  third  employer.  On  these  facts,  the 
plan  would  be  permitted  to  take  into 
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account  the  full  $21f.000  of  the 
empkJ3ree'8  compensation  from  the  three 
employers  for  the  plan  year  without 
violating  section  40t(a)(17). 

Correction  ofpkufs  maintained  by 
more  than  one  empipyer  Multiple 
employer  plans  must  satisfy  section 
4m(aMl7)  on  an  emeloyer-by-employer 
basis.  Failure  to  satisfy  section 
401(a)(17)  with  respect  to  any 
component  of  this  testing  process  may 
result  in  disquaiirication  of  the  plan  for 
all  participating  employers.  The  final 
regulations,  like  thei  proposed 
regulations,  do  not  provide  an  exception 
to  this  rule.  However,  where  a 
multiemployer  planjor  a  multiple 
employer  plan  fails  |lo  satisfy  section 
401(aMl7),  in  a  propier  case,  the 
Commissioner  coul4  retain  the  plan's 
qualified  status  for  innocent  employers 
by  requiring  corrective  and  remedial 
action  with  respect  jto  the  plan,  such  as 
allowing  the  withdrawal  of  an  offending 
employer,  allowing  a  disqualifying 
defect  to  be  cured  within  a  reasonable 
period  of  time  after  the  plan 
administrator  has  or  should  have 
knowledge  of  the  dfequalifying  event  or 
was  otherwise  notified  by  the  Service  of 
the  disqualifying  defects,  or  requiring 
plan  amendments  t«  prevent  future 
disqualifying  eventi. 

4.  Compensation  of;self-employed 
individuals  subject  to  the  limit 


The  proposed  rej 
that  the  amount  of 
to  the  annual  limit 
individual  was  det« 
subtracting  the  dedl 


ilations  provided 
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)r  a  self-employed 

led  by 
iction  allowed  by 


JMI 


section  404  to  the  iifdividual  for 
contributions  to  tha  plan  on  the 
individual's  behalf  from  the  amount 
otherwise  treated  as  compensation.  This 
rule  was  not  included  in  the  final 
regulations  becaus^  the  result  intended 
by  the  rule  may  be  ("cached  if  a  plan 
simply  defines  compensation  of  self- 
employed  individuals  used  in  the  plan's 
allocation  formula  as  earned  income 
within  the  meaninaof  section  401(c)(2). 
The  subtraction  defcribed  in  the 
proposed  regulattoits  is  included 
automatically  in  tht  determination  of 
earned  income.  Th^fore,  instead  of  a 
specific  rule  applicable  to  self-employed 
individuals,  the  final  regulations  contain 
two  examples  illustrating  the 
application  of  section  401(a)(17)  to  the 
compensation  of  self-employed 
individuals. 

5.  Effective  date  anp  transition  rules 

Section  401(a)(17|)  is  generally 
effective  for  plan  years  beginning  on  or 
after  January  1, 19G  9.  A  special  effective 
date  is  provided  fo  '  collectively 
bargained  plans.  T  le  fmal  regulations 


under  section  401(a)(17)  are  effective  for 
plan  jrears  beginning  on  or  after  January 
1. 1991.  For  plan  years  beginning  before 
that  date  but  on  or  after  the  date  that 
section  4m(a)(17)  first  applies  to  a  plan, 
the  plan  must  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  the  requirements  of 
section  401(a)(17).  Whether  compliance 
is  reasonable  and  in  good  faith  will  be 
determined  on  the  basis  of  all  the  facts 
and  circtmistances,  including  the  extent 
to  which  the  employer  has  resolved 
unclear  issues  in  its  favor.  Reasonable, 
good  faith  interpretation  will  be  deemed 
to  exist  however,  if  a  plan  is  operated  in 
accordance  with  the  proposed 
regulations  published  in  the  Federal 
Ragictar  on  May  14, 199a  or  these  final 
regulations. 

A  special  effective  date  is  provided 
for  governmental  plans  within  the 
meaning  of  section  414(d)  to  provide 
governments  with  adequate  time  to 
amend  their  plans  to  comply  with 
section  401(a)(17).  Thus,  the  regulations 
provide  that  governmental  plans 
described  in  section  414(d)  will 
automatically  satisfy  the  requirements 
of  section  401(a)(17)  for  plan  years 
beginning  before  January  1, 1993. 

The  final  regulations  provide,  as  in  the 
proposed  regulations,  that  the  benefits 
or  contributions  accrued  under  a  plan 
for  plan  years  prior  to  the  effective  date 
of  section  401(a)(17)  are  not  subject  to 
the  annual  compensation  limit.  Thus,  an 
employee's  allocations  or  benefit 
accruals  prior  to  the  1989  plan  year,  that 
are  based  on  compensation  in  excess  of 
the  annual  compensation  limit,  need  not 
reduce  or  affect  the  employee's 
allocations  or  benefit  accruals  in 
suljsequent  years. 

As  provided  in  the  proposed 
regulations,  the  final  regulations  provide 
generally  that  benefits  or  contributions 
accruing  or  allocated  for  plan  years 
beginning  on  or  after  the  section 
401(a)(17)  effective  date  may  not  take 
into  account  compensation  for  any  plan 
year  in  excess  on  the  annual 
compensation  limit  applicable  to  that 
plan  year.  The  proposed  regulations 
provided  examples  illustrating  the 
appHcation  of  this  rule  to  a  high  average 
pay  defined  benefit  plan.  In  determining 
the  high  average  pay  used  in  calculating 
accruals  for  plan  years  to  which  section 
401(a)(17)  applies,  the  example  showed 
that  there  are  three  general  options  for 
implementing  this  rule.  The  first  is  to 
apply  the  plan  benefit  formula  (after 
amendment  to  satisfy  section  401(a)(17)) 
to  all  years  of  service.  This  method 
provides  for  a  gradual  wear-away  of  the 
pre-effective  date  benefit  the 
calculation  of  which  took  into  account 


compensation  exceeding  the  section 
401(a)(17)  annual  limit.  The  second 
option  is  to  apply  the  plan  fonmila  (after 
amendment  to  comply  with  section 
401(a)(17))  only  to  years  of  service 
beginning  on  or  after  the  section 
401(a)(17)  effective  date  and  simply  add 
those  benefits  to  the  benefits  that 
accrued  before  the  effective  date.  The 
third  option  combines  the  first  two 
options  such  that  the  plan  formula 
provides  the  employee  with  the  lai^ger  of 
the  two  benefit  amounts.  All  three 
methods  essentially  require  the  amount 
of  an  employee's  accrued  benefit  as  of 
the  section  401(a){17)  effective  date 
("pre-effective  date  benefit")  to  be  fixed. 

Commentators  requested  more 
guidance  with  respect  to  the  transition 
rules  than  was  provided  in  the  samples 
in  the  proposed  regulations.  For 
example,  they  inquired  whether 
adjustments  were  permitted  to  the  pre- 
effective  data  benefits  to  take  into 
account  increases  in  the  section  415 
dollar  limits  and  whether  ad  hoc  cost-of- 
living  adjustments  were  permitted  to  be 
made  to  the  benefits  of  former 
employees  whose  benefits  were 
originally  calculated  taking  into  account 
compensation  in  excess  of  the  annual 
compensation  limits. 

The  final  regulations  generally  retain 
the  examples  provided  in  the  proposed 
regulations  illustrating  possible  mAhods 
that  may  be  used  to  transition  into 
section  401(a)(17)  compliance.  In 
addition,  the  final  regulations  reflect 
modifications  to  coordinate  the 
transition  rules  under  section  401(a)(17) 
with  the  transition  rules  provided  in  the 
final  regulations  under  section  401(a)(4) 
(issued  simultaneously  with  these 
regulations).  Thus,  these  final 
regulations  incorporate  the  fresh-start 
rules  in  §  1.401(a)(4)-13  (c)  and  (d)  into 
the  section  401(a)(17)  transition  rules  to 
the  extent  applicable,  with  appropriate 
modifications. 

The  fresh-start  rules  in  the  final 
section  401(a)(4)  regulations  generally 
parallel  the  examples  in  the  proposed 
regulations  under  section  401(a)(17). 
Thus,  under  the  section  401(a)(4)  fresh- 
start  rules,  an  employee's  accrued 
benefit  generally  must  be  fixed 
("frozen")  as  of  a  certain  date  selected 
by  an  employer  ("fresh-start  date"),  and 
an  employee's  benefit  accruals  for  plan 
years  after  that  date  must  be  determined 
under  the  formula  in  effect  for  that  plan 
year  applied  either  to  years  of  service 
after  the  fresh-start  date  or  all  the 
employee's  years  of  service.  The  fresh- 
start  rules  permit  certain  adjustments  to 
be  made  to  the  frozen  accrued  benefit, 
including  certain  adjustments  for 
increases  in  the  emplo}  ee's 
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compensation,  adjustments  due  solely  to 
increases  in  the  limits  under  section 
415(d),  and  certain  beneHt  accruals  on 
behalf  of  former  employees.  Consistent 
with  the  Final  section  401(a)(4) 
regulations,  the  fresh-start  rules  in  these 
Tmal  regulations  also  generally  permit 
similar  adjustments  to  be  made  to  the 
pre-effective  date  benefit  that  are 
permitted  to  be  made  under  the  fresh- 
start  rules  to  frozen  accrued  beneHts  to 
extent  that  they  are  consistent  with  the 
implementation  of  section  401(a)(17). 

Finally,  in  order  to  permit  employers 
to  implement  changes  required  by  TRA 
'86  and  the  related  regulations  in  a 
consistent  manner,  the  final  regulations 
under  section  401(a)(17)  permit  a  fresh- 
start  date  not  later  than  the  last  day  of 
the  last  plan  year  beginning  before 
January  1. 1992. 

Special  Analyses 

In  has  been  determined  that  these 
rules  are  not  major  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Administrator  of 
the  Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Marjorie  Hoffman  and 
David  Fuller  of  the  Office  of  the 
Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  participated  in 
their  development. 

List  of  Subjects  in  28  CFR  1.401-0 
through  1.419A-2T 

Bonds,  Employee  benefit  plans. 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

Adoption  of  Amendments  to  the 
Regtilations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  Sec  7805, 68A  Stat.  917;  26 
U.S.C  7805  *  *  *  §  l-401(a)(17)-l  also 
issued  under  28  U.S.C  401(a)(17).    *    *    * 

Par.  2.  A  new  i  I.401(a)(17}-1  is  added 
to  read  as  follows: 

§  1.401(aM17>-1    Limitation  on  annual 
compensation. 

(a)  Compensation  limit  requirement — 
(1)  In  general.  In  order  to  be  a  qualified 
plan,  a  plan  must  satisfy  section 
401(a)(17).  Section  401(a)(17)  provides 
an  annual  compensation  limit  for  each 
employee  under  a  qualified  plan.  This 
limit  applies  to  a  qualified  plan  in  two 
ways.  First  a  plan  may  not  base 
allocations,  in  the  case  of  a  defined 
contribution  plan,  or  benefit  accruals,  in 
the  case  of  a  defined  benefit  plan,  on 
compensation  in  excess  of  the  annual 
limit.  Second,  the  amount  of  an 
employee's  annual  compensation  that 
may  be  taken  into  account  in  applying 
certain  specified  nondiscrimination 
rules  under  the  Internal  Revenue  Code  is 
subject  to  the  annual  limitation.  These 
two  limitations  are  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section, 
respectively. 

(2)  Annual  compensation  limit.  For 
purposes  of  this  section,  "annual 
compensation  limit"  means  $200,000, 
adjusted  annually  by  the  Commissioner. 
The  amount  of  the  annual  compensation 
limit  is  adjusted  at  the  same  time  and  in 
the  same  manner  as  under  section 
415(d).  The  base  period  for  the  annual 
adjustment  is  1989;  the  first  adjustment 
is  effective  on  January  1, 1990;  and  the 
dollar  increase  in  effect  on  January  1  is 
elective  for  any  plan  year  beginning  in 
the  calendar  year.  For  example,  if  a  plan 
has  a  plan  year  beginning  July  1, 1989, 
and  ending  June  30, 1990.  the  annual 
compensation  limit  in  effect  on  January 
1, 1989  ($200,000),  applies  to  the  plan  for 
the  entire  plan  year.  In  addition,  if 
compensation  for  any  plan  year 
beginning  prior  to  the  effective  date  that 
section  401(a)(17)  first  applies  to  a  plan 
is  used  for  determining  allocations  or 
benefit  accruals,  or  when  applying  any 
nondiscrimination  rule,  in  any  year 
subject  to  section  401(a)(17),  then  the 
annual  compensation  limit  for  that  prior 
year  is  the  annual  compensation  limit 
for  1989  ($200,000). 

(b)  Plan  limit  on  compensation — (1) 
General  rule.  A  plan  does  not  satisfy 
section  401(a)(17)  unless  it  provides  that 
the  compensation  taken  into  account  for 


any  employee  in  determining  plan 
allocations  or  benefit  accruals  for  any 
plan  year  is  limited  to  the  annual 
compensation  limit.  For  purposes  of  this 
rule,  allocations  and  benefit  accruals 
under  a  plan  include  all  benefits 
provided  under  the  plan,  including 
ancillary  benefits. 

(2)  Plan-year-by-plan-year 
requirement  For  purposes  of  this 
paragraph  (b).  the  limit  in  e^ect  for  the 
current  plan  year  applies  only  to  the 
compensation  for  that  year  that  is  taken 
into  account  in  determining  plan 
allocations  or  benefit  accruals  for  the 
year.  The  compensation  for  any  prior 
plan  year  taken  into  account  in 
determining  an  employee's  allocations 
or  benefit  accruals  for  the  current  plan 
year  is  subject  to  the  applicable  annual 
compensation  limit  in  effect  for  that 
prior  year.  Thus,  increases  in  the  annual 
compensation  limit  apply  only  to 
compensation  taken  into  account  for  the 
plan  year  in  which  the  increase  is 
effective.  For  example,  if  an  employer 
has  a  defined  benefit  plan  that  bases 
benefits  on  the  average  of  an  employee's 
compensation  for  the  three  plan  years 
during  which  the  average  of  the 
employee's  compensation  is  the  highest, 
compensation  for  each  of  the  plan  years 
used  in  the  average  must  be  limited  to 
the  annual  compensation  limit  in  effect 
for  the  respective  years. 

(3)  Application  of  limit  to  a  plan 
year — (i)  In  general.  For  purposes  of 
applying  this  paragraph  (b),  the  annual 
compensation  limit  is  applied  to  the 
compensation  for  the  plan  year  on 
which  allocations  or  benefit  accruals  for 
that  plan  year  are  based. 

(ii)  Compensation  for  the  plan  year.  A 
plan  may  determine  compensation  used 
in  determining  allocations  or  benefit 
accruals  for  a  plan  year  based  on 
compensation  for  the  plan  year.  In  this 
case,  the  annual  compensation  limit  that 
applies  to  the  compensation  for  the  plan 
year  is  the  limit  in  effect  for  the  calendar 
year  in  which  the  plan  year  begins. 
Alternatively,  a  plan  may  determine 
compensation  used  in  determining 
allocations  or  benefit  accruals  for  the 
plan  year  for  all  employees  on  the  basis 
of  a  12-consecutive-month  period,  or 
periods,  ending  no  later  than  the  last  * 
day  of  the  plan  year.  If  compensation  is 
based  on  these  alternative  12-month 
periods,  the  annual  compensation  limit 
applies  to  compensation  for  each  of 
those  periods  based  on  the  annual 
compensation  limit  in  effect  for  the 
respective  calendar  year  in  which  each 
12-month  period  begins. 

(iii)  Compensation  for  a  period  of  less 
than  12-months — (A)  Proration  required. 
If  compensation  for  a  period  of  less  than 
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12  months  is  used  f^r  a  plan  year,  then 
the  otherwise  apph^bie  annual 
compensation  limit  is  reduced  in  the 
same  proportion  as  the  reduction  in  the 
12-raonth  period.  Far  example,  if  a 
deHned  benefit  plaii  provides  that  the 
accrual  for  each  mc^th  in  a  plan  year  is 
separately  determined  based  on  the 
compensation  for  that  month  and  the 
plan  year  accrual  ia  the  sum  of  the 
accrual  for  all  montns,  then  the  annual 
compensation  limit  for  each  month  is 
l/12th  of  the  annual  compensation  limit 
for  the  plan  year.  Irj  addition,  if  the 
period  for  determining  compensation 
used  in  calculating  fan  employee's 
allocation  or  accrual  for  a  plan  year  is  a 
short  plan  year  (i.ei  shorter  than  12 
months),  the  annual  compensation  limit 
is  an  amount  equal  jto  the  otherwise 
applicable  annual  compensation  limit 
multiplied  by  the  fr  iction.  the  numerator 
rf  which  is  the  num  xt  of  months  in  the 
short  plan  year,  an<  the  demonimator  of 
which  is  12. 

(B)  No  proration  {"equired  for 
participation  for  let  s  than  a  full  plan 
year.  Not  withstand  ng  paragraph 
(b](3](iii)(A)  of  this  lection.  a  plan  is  not 
treated  as  limiting  t  le  compensation 
used  in  determining  an  employee's 
allocations  or  bene  it  accruals  to  a 
specified  portion  of  the  employee's 
annual  compensati(  tn  merely  because 
the  plan  formula  pr)vide8  that  the 
allocation  or  accrui  .1  for  each  employee 
is  based  on  comper  sation  for  the 
portion  of  the  plan  ^ear  during  which 
the  employee  is  a  participant  in  the  plan. 
In  addition,  no  proiiation  is  required 
merely  because  an  ^employee  is  covered 
under  a  plan  for  le^  than  a  full  plan 
year,  provided  that  allocations  or 
benefit  accruals  ar«  otherwise 
determined  using  compensation  for  a 
period  of  at  least  12  months. 

(4)  Unfits  on  muhiple  employer  and 
multiemployer  plans:  For  purposes  of 
this  paragraph  (b),  in  the  case  of  a  plan 
described  in  section  413(c)  or  414(f)  (a 
plan  maintained  bv  more  than  one 
employer),  the  annial  compensation 
limit  applies  separately  with  respect  to 
the  compensation  of  an  employee  from 
each  employer  maintaining  the  plan 
rather  than  the  total  compensation  from 
all  employers  maintaining  the  plan. 

(5)  Family  aggre^tion.  [Reserved] 

(6)  Examples.  Thie  following  examples 
illustrate  the  rules  in  this  paragraph  (b). 

Example  1.  PUn  X  is  a  defined  benefit  plan 
and  bases  benefits  oil  the  average  of  an 
employee's  high  3  coitsecutive  years' 
compensation.  Sectioh  401[a)(17)  applies  to 
Plan  X  in  1989.  Employee  B's  high  3 
consecutive  years'  cotrpensation  prior  to  the 
application  of  the  annual  compensation  limits 
is  SZ15.000  (1969).  $200,000  (1988).  and 
SlSSJXX)  (1987).  To  sa  tisfy  this  paragraph  (b). 


Plan  X  cannot  base  plan  benefits  for 
Employee  B  in  1989  on  compensation  in 
excess  of  $195,000  (the  average  of  SZOaOOO 
(B's  1909  compensation  capped  by  the  annual 
compensation  limit).  S20a000  (B's  1988 
compensation),  and  $185X)00  (B's  1987 
compensation)).  For  purposes  of  determining 
the  1989  accrual,  each  year  (1989. 1988,  and 
1987).  not  the  average  of  the  3  years,  it 
subject  to  the  1969  annual  compensation  limit 
of  $200,000. 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  Also  assume  that  Employee  B's 
compensation  in  1990  is  $230,000,  and  that  the 
1990  annual  compensation  limit  is  $209,200. 
plan  X  cannot  base  plan  benefits  for 
Employee  B  in  1990  on  compensation  in 
excess  of  $203,067  (the  average  of  $209,200 
(B's  1990  compensation  capped  by  the  1990 
limit),  $200,000  (Bs  1989  compensation 
capped  by  the  1989  limit),  and  $200,000  (B's 

1988  compensation)).  In  calculating  plan 
benefits  in  1990,  the  1990  annual 
compensation  limit  applies  to  the  1990  year 
only.  The  1989  year  is  capped  by  the  1989 
annual  compensation  limit  Each  year  used  in 
the  average,  including  the  1988  plan  year,  is 
subject  to  the  applicable  annual 
compensation  limit  for  that  year. 

Example  3.  Assume  the  same  facts  as 
Example  1,  except  that  Employee  B's  high  3 
consecutive  years'  compensation  prior  to  the 
application  of  the  Kmits  is  $230,000  (1989), 
$220,000  (1988),  and  $210,000  (1967).  To  satisfy 
this  paragraph  (b).  Plan  X  cannot  t>ase  plan 
benefits  for  Employee  B  in  1989  on 
compensation  in  excess  of  $200,000  (the 
average  of  $200,000  (B's  1969  compensation 
capped  by  the  1989  annual  compensation 
limit),  $200,000  (B's  1988  compensation 
capped  by  the  $200,000  annual  compensation 
limit  applicable  to  all  years  before  1989),  and 
$200,000  (B's  1987  compensation  capped  by 
the  $200,000  annual  compensation  limit 
applicable  to  all  years  before  1989). 

Example  4.  Plan  Z  is  a  defined  benefit  plan 
that  bases  benefits  on  an  employee's  high 
consecutive  38  months  of  compensation 
ending  within  the  plan  year.  Employee  C's 
high  36  months  are  the  period  September  1969 
to  August  1992.  in  which  Employee  C  earned 
$50.(XX)  in  each  month.  The  ann'jnl 
compensation  limit  is  $200,000  S209.200,  and 
$222,220  in  1989, 199a  and  1991,  respectively. 
To  satisfy  this  paragraph  (b),  Plan  Z  cannot 
base  plan  benefits  for  Employee  C  on 
compensation  in  excess  of  $210,473  for  the 
1992  plan  year.  This  amount  is  determined  by 
applying  the  applicable  annual  compensation 
limit  to  compensation  for  each  of  the  three  12- 
consecutive-month  periods.  The  September 

1989  to  August  1990  period  is  capped  by  the 
amnial  compensation  Hmit  of  $OTO,000  for 
1989,  the  September  1990  to  August  1991 
period  is  capped  by  the  annual  compensation 
limit  of  $209,200  for  1990,  and  the  September 
1991  to  August  1992  period  is  capped  by  the 
annual  compensation  limit  of  $222,220  for 
1991.  The  average  of  these  capped  amounts  is 
the  annual  compensation  Umit  for 
determining  benefits  for  the  1992  year. 

Example  5.  (a)  Employer  X  is  a  partnership. 
Employer  X  maintains  Plan  M,  a  profit- 
sharing  plan  that  prorides  for  an  annaal 
allocation  of  emplojrer  contributionB  of  15 
percent  of  plan  year  compensation  for 


employees  other  than  self-employed 
individuals,  and  1X0435  percent  of  plan  year 
compensation  for  self-employed  individuals. 
In  order  to  satisfy  section  401(a)(17),  the  plan 
provides  that  the  plan  year  compensation 
used  in  determining  the  allocation  of 
employer  contributions  for  each  employee 
may  not  exceed  the  annual  limit  in  effect  for 
the  plan  year.  The  plan  year  of  Plan  M  is  the 
calendar  year.  Plan  M  defines  compensation 
for  self-employed  individuals  (employees 
within  the  meaning  of  section  401(c)(1))  as  the 
self-employed  individual's  net  profit  from 
self-employment  attributable  to  Employer  X 
minus  the  amount  of  the  self-employed 
individual's  deduction  under  section  164(f)  for 
one-half  of  self-employment  taxes.  Plan  M 
defines  compensation  for  all  other  employees 
as  wages  within  the  meaning  of  section 
3401(a).  Employee  A  and  Employee  B  are 
partners  of  Employer  X  and  thus  are  self- 
employed  individuals.  Neither  Employee  A 
nor  Employee  B  owns  an  interest  in  any  other 
business.  For  the  1991  calendar  year. 
Employee  A  has  net  profit  from  self- 
employment  of  $150,000,  and  Employee  B  has 
net  profit  from  self-employment  of  $230,00a 
The  deduction  for  each  employee  under 
section  164(f)  for  one-half  of  self-employment 
taxes  is  $5,123. 

(b)  Hie  plan  year  compensation  under  the 
plan  formula  for  Employee  A  is  $144,877 
($150,000  minus  $5,123).  The  allocation  of 
employer  contributions  under  the  plan 
allocation  formula  for  1991  for  Employee  A  is 
$18,897  ($144,877  (Employee  B's  plan  year 
compensation  for  1991)  multiplied  by 
13.0435%).  The  plan  year  compensation  under 
the  plan  formula  before  appUcation  of  the 
annual  limit  under  section  401(a)(17)  for 
Employee  B  is  $224,877  ($230,000  minus 
$5,123).  After  application  of  the  annual  limit, 
the  plan  year  compensation  for  the  1991  plan 
year  for  Employee  A  is  $222,220  (the  annual 
limit  for  1991).  Therefore,  the  allocation  of 
employer  contritwitions  under  the  plan 
allocation  formula  for  1991  for  Employee  B  is 
$28,985  ($222,220  (Employee  B's  plan  year 
compensation  after  application  of  Ae  annaal 
limit  for  1991)  multiplied  by  13.0435%). 

Example  8.  The  facts  are  the  same  as  in 
Example  5,  except  that  Plan  M  provides  that 
plan  year  compensation  for  self-employed 
individuals  is  defined  as  earned  income 
within  the  meaning  of  section  401(c)(2) 
attributable  to  Employer  X.  In  additioa  Plan 
M  provides  for  an  annual  allocation  of 
employer  contributions  of  15  percent  of  plan 
year  compensation  for  all  employees  in  the 
plan.  The  net  profit  from  self-employment  for 
Employee  A  and  the  net  profit  frcwn  self^ 
employment  for  Employee  B  are  the  same  as 
provided  in  Example  5.  However,  the  earned 
income  of  Employee  A  determined  In 
accordance  with  section  401(c)(2)  is  $125^80 
($150,000  minus  $5,123  minus  $18,897).  The 
earned  income  of  Employee  B  determined  in 
accordance  with  section  401(c)(2)  is  $195,545 
($230,000  minus  $5,123  minus  $29,332). 
Therefore,  the  allocation  of  employer 
contributions  under  the  plan  allocation 
formula  for  1991  for  Employee  A  is  $18,697 
($125,980  (Employee  As  plan  year 
compensation  for  1991)  multiplied  by  15%). 
Employee  B's  earned  income  for  1991  does 
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not  exceed  the  1991  annual  limit  of  S222.220. 
Therefore,  the  allocation  of  employer 
contributions  uader  the  plan  allocatioB 
formuia  for  1991  for  Employee  B  is  S29.332 
(S195.54S  (Employee  B's  plan  year 
compenBation  for  1901)  multiplied  by  \5%]. 

(t^  Limit  on  compensation  for 
nondiscrimination  rules — (1)  General 
rule.  The  annual  compuensation  limit 
applies  for  purposes  of  applying  the 
nondiscrimination  rules  under  sections 
401(a)(4),  4m(a)(5),  40111),  401(k)(3), 
4m(mK2),  403(bKl2),  and  410(b){2).  The 
limit  also  applies  in  determining 
whether  an  alternative  method  of 
determining  compensation 
impermissibly  discriminates  under 
section  414(sJ(3).  This  paragrapti  (c) 
provides  rules  for  applying  the  annual 
compensation  limit  for  these  purposes. 
For  purposes  of  this  paragraph  (c), 
compensation  means  the  compensation 
used  in  applying  the  applicable 
nondiscrimination  rule. 

(2)  Plan-year-by-plan-year 
requirement.  For  purposes  of  this 
paragraph  (c),  when  applying  an 
applicable  nondiscrimination  rule  for  a 
plan  year,  the  compensation  for  each 
plan  year  taken  into  account  is  limited 
to  the  applicable  annual  compensation 
limit  in  effect  for  that  year,  and  an 
employee's  compensation  for  that  plan 
year  in  excess  of  the  limit  is 
disregarded.  Thus,  if  the 
nondiscrimination  provision  is  applied 
on  the  basis  of  compensation 
determined  over  a  period  of  more  than 
one  year  (for  example,  high  average 
compensation)  the  annual  compensation 
limit  in  effect  for  each  of  the  plan  years 
used  in  the  average  applies  to  the 
respective  plan  year's  compensation 
taken  into  account  in  determining  the 
average. 

(3)  Plan-by-plan  limit.  For  purposes  of 
this  paragraph  (c),  the  annual  limit 
applies  separately  to  each  plan  (or  group 
of  plans  treated  as  a  single  plan]  of  an 
employer  for  purposes  of  the  applicable 
nondiscrimination  requirement.  For  this 
purpose,  the  plans  included  in  the 
testing  group  taken  into  account  in 
determining  whether  the  average  benefit 
percentage  test  of  5  1.410(b}-5  is 
satisfied  are  generally  treated  as  a 
single  plan. 

(4)  Application  of  limit  to  apian  year. 
The  rules  provided  in  paragraph  (b)(3)  of 
this  section  regarding  the  application  of 
the  limit  to  a  plan  year  apply  for 
purposes  of  this  paragraph  (c). 

(5)  Limits  on  multiple  employer  and 
multiemployer  plans.  The  rule  provided 
in  paragraph  (b)(4)  of  this  section 
regarding  the  application  of  the  limit  to 
multiple  employer  ana  multiemployer 
plans  applies  for  purposes  of  this 
paragraph  (c). 


(d)  Effective  date—{\)  Statutory 
effective  dote — (i)  General  rule.  Except 
as  otherwise  provided  in  this  paragraph 
(d)(1).  section  401(a)(17)  applies  to 
allocations  and  ben^t  accruals  for  plan 
years  beginning  on  or  after  January'  1, 
1986. 

(ii)  Exception  for  collectively 
bargained  plans.  In  the  case  of  a  plan 
maintained  pursuant  to  1  or  more 
collective  bargaining  agreements 
between  employee  representatives  and 
1  or  more  employers  ratified  before 
March  1. 1986.  section  401(a)(17]  applies 
to  allocation*  and  benefit  accmals  for 
plan  years  beginning  on  or  aher  the 
earlier  of — 

(A)  January  1, 1991,  or 

(B)  The  later  of  {anuary  1. 1989,  or  the 
date  on  which  the  last  of  the  collective 
bargaining  agreements  terminates 
(determined  without  regard  to  any 
extension  or  renegotiation  of  any 
agreement  occurring  on  or  after  March  1. 
1986).  For  purposes  of  this  paragraph 
(d)(2)(ii),  any  extension  or  renegotiation 
of  a  collective  bargaining  agreement, 
which  extension  or  renegotiation  is 
ratified  after  February  28, 1986.  is 
disregarded  in  determining  the  date  on 
which  the  agreement  terminates. 

(iii)  Exception  for  governmental  plans. 
Section  401(a](17]  is  considered  satisfied 
for  plan  years  beginning  before  January 
1. 1993.  in  the  case  of  governmental 
plans  described  in  section  414(d]. 

(2)  Regulatory  effective  date.  This 
§  1.401(a)(17)-l  applies  to  plan  years 
beginning  on  or  after  January  1, 1991. 
For  plan  years  beginning  before  that 
date,  and  on  or  after  the  first  day  of  the 
first  plan  year  to  which  section 
401(a)(17)  applies,  a  plan  must  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(17).  Whether  a  plan  is 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(17)  is  generally 
determined  based  on  all  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  is  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good 
faith  interpretation  of  section  401(a)(17) 
if  it  is  operated  in  accordance  with  the 
terms  of  this  section. 

(3)  Pre-effective  date  benefits — (i)  In 
general.  For  purposes  of  this  paragraph 
(d),  allocations  or  benefits  accrued 
under  a  plan  for  plan  years  beginning 
before  the  statutory  effective  date 
applicable  to  the  plan  under  paragraph 
(d)(1)  of  this  section  are  not  subject  to 
the  annual  compensation  limits. 

(ii)  Allocations  for  years  before  the 
effective  date.  Allocations  for  plan  years 
beginning  before  the  statutory  effective 


date  applicable  to  the  plan  under 
paragraph  (d)(11  of  this  section  include 
all  amounts  allocated  or  treated  as 
allocated  to  the  account  of  an  employee 
for  those  plan  years,  including  employer 
contributions,  forfeitures,  elective 
contributions,  employee  contributions, 
and  matching  contributions,  plus 
earnings,  expenses,  gains,  and  losses 
attributable  to  those  amounts.  In  the 
case  of  a  defined  contribution  plan 
subject  to  section  412.  the  amount  of 
employer  contributions  treated  as 
allocated  for  the  plan  year  is  the  amount 
of  employer  contributions  required  to  be 
allocated  under  the  plan  to  the 
employee's  account  for  the  plan  year, 
even  if  all  or  part  of  any  required 
contribution  is  not  actually  made. 

(iii)  Benefits  accrued  for  years  before 
the  effective  date.  TTie  benefits  accrued 
for  plan  years  beginning  before  the 
statutory  effective  date  applicable  to  the 
plan  under  paragraph  (d)(1)  of  this 
section  by  any  employee  are  the 
employee's  benefits  accrued  under  the 
plan,  determined  as  if  those  benefits  had 
been  frozen  (as  defined  in  9  1.401(a)(4)- 
12)  as  of  the  last  day  of  the  last  plan 
year  beginning  before  the  statutory 
effective  date,  disregarding  any 
amendments  adopted  after  the  date  that 
the  employee's  benefits  under  the  plan 
are  treated  as  frozen.  Thus,  benefits 
accrued  for  those  plan  years  do  not 
include  any  benefits  accrued  under  an 
amendment  granting  past  service  that  is 
adopted  after  the  date  that  the 
employee's  benefits  under  the  plan  must 
be  treated  as  frozen.  Nonetheless, 
service  for  the  employer  after  that  date 
continues  to  be  taken  into  account  for 
purposes  of  determining  an  employee's 
nonforfeitable  percentage  and  eligibility 
for  benefits,  rights,  and  features  under 
the  plan  with  respect  to  the  benefits 
treated  as  frozen  under  this  paragraph 
{d)(3)(iii).      ■ 

(e)  Determination  of  post-effective- 
date  accrued  benefits~-{l )  In  general. 
The  plan  formula  that  is  used  to 
determine  the  amount  of  allocations  or 
benefit  accruals  for  plan  years  beginning 
on  or  after  the  statutory  effective  date 
must  comply  with  section  401(a)(17). 
However,  in  determining  whether  an 
allocation  or  benefit  accrual  under  the 
plan  formula  for  plan  years  beginning  on 
or  after  the  statutory  effective  date 
satisfies  section  401(a)(17),  a  plan  is  not 
required  to  take  into  account  any 
allocations  or  benefit  accruals  described 
in  paragraph  (d)(3)  of  this  section.  This 
paragraph  (e)  provides  rules  for  applying 
section  401(a)(17)  in  the  case  of  section 
401(a)(17)  employees  who  accrue 
additional  benefits  in  a  plan  year 
beginning  on  or  after  the  statutory 
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effective  date.  Paragraph  (e)(2)  of  this 
section  contains  definitions  used  in 
applying  this  paragfaph  (e).  Paragraphs 
(e)(3)  and  (e)(4)  of  t  us  section  explain 
the  application  of  He  fresh-start  rules  in 
S  1.401(a)(4)-13  to  t  le  determination  of 
the  accrued  benefit  i  of  section  401(a)(17) 
employees. 

(2)  Definitions.  F<  ir  purposes  of  this 
paragraph  (e).  the  f(  illowing  definitions 
apply: 

(i)  Statutory  effec  five  date  means  the 
first  day  of  the  first  plan  year  beginning 
on  or  after  the  statutory  effective  date 
applicable  to  the  pi  in  under  paragraph 
(d)(1)  of  this  sectior . 

(ii)  Section  401(a.  (17)  employee  means 
an  employee  with  a  ccrued  benefits  in 
plan  years  beginnir  ;  before  the 
statutory  effective  (  ate  that  were 
determined  taking  i  ito  account 
compensation  that  jxceeded  the  annual 
compensation  limit  for  any  year. 

(iii)  Section  401(a  1(17)  fresh-start  date 
means  a  fresh-start  date  as  defined  in 
§  1.401(a)(4}-12  not  earlier  than  the  last 
day  of  the  last  plan  year  beginning 
before  the  statutorj  effective  date  and 
not  later  than  the  U  st  day  of  the  last 
plan  year  beginning  before  January  1. 
1992  (or  January  1.   993,  in  the  case  of 
governmental  plan;  described  in  section 
414(d)). 

(iv)  Section  401  (o  1(17)  frozen  accrued 
benefit  means  the  &  ccrued  benefit  for 
any  section  401(a)(  7)  employee  frozen 
(as  defined  in  §  1.41  il(a)(4}-12)  as  of  the 
last  day  of  the  last  }lan  year  beginning 
before  the  statutory  effective  date, 
determined  in  the  s  ime  manner  as 
provided  in  paragr.  ph  (d)(3)(iii)  of  this 
section. 

(3)  Application  o  fresh-start  rules — (i) 
General  rule.  In  or<  er  to  satisfy  section 
401(a)(17).  the  plan  must  determine  the 
accrued  benefit  of  i  lach  section 
401(a)(17)  employei !  by  applying  the 
fresh-start  rules  in  1 1.4(n(a)(4)-13(c). 
The  fresh-start  rule  s  must  be  applied 
using  a  section  401  a)(17)  fresh-start 
date  and  using  the  }lan  benefit  formula 
after  amendment  t<  comply  with  section 
401(a)(17)  and  this  lection  as  the 
formula  applicable  to  benefit  accruals  in 
the  current  plan  ye  ir. 

(ii)  Fresh  start  fo  r  section  401(a)(17) 
employees  only.  T!  e  fresh-start  rules  in 
S  1.401(a){4}-13(c)  1  nay  be  appUed  in 
accordance  with  paragraph  (e)(3)(i)  of 
this  section  to  determine  the  accrued 
benefits  of  all  secti  Dn  401(a)(17) 
employees  in  the  p  an  but  not  the 
accrued  benefit  of  )ther  employees  in 
the  plan  in  lieu  of  <  pplying  the  rules  to 
determine  the  bene  fits  of  all  employees 
in  the  plan  as  othemvise  required  under 
the  consistency  nil  e  in  S  1.401(a)(4}- 
13(c)(ii). 


(iii)  Consistency  rules  in  §  1.401(a)(4)- 
13  (c)  and  (d)—{A)  General  rule.  In 
applying  the  fresh-start  rules  of 
§  1.401(a}-13  (c)  and  (d)  to  section 
401(a)(17)  employees,  the  consistency 
rules  of  those  sections  govern,  unless 
otherwise  provided.  Thus,  for  example, 
if  the  plan  is  using  a  fresh-start  date 
applicable  to  all  employees  and  not 
adjusting  frozen  accrued  benefits  under 
S  1.401(a)(4)-13(d)  for  employees  other 
than  section  401(a)(17)  employees, 
frozen  accrued  benefits  may  not  be 
adjusted  for  section  401(a)(17) 
employees  after  the  fresh-start  date 
under  S  1.401(a)(4)-13(d)  or  this 
paragraph  (e)  either.  Notwithstanding 
the  foregoing,  if  the  fresh-start  rules 
provided  in  paragraph  (e)(3)(i)  of  this 
section  are  applied  to  determine 
benefits  of  section  401(a)(17)  employees 
only,  the  consistency  rules  in 
S  1.401(a)(4)-13  (c)  and  (d)  are  applied 
as  if  the  section  401(a)(17)  employees 
were  the  only  employees  in  the  plan.  For 
example,  if  the  fresh-start  rules  are 
applied  using  the  section  401(a)(17) 
fresh-start  date  to  determine  benefits  of 
section  401(a)(17)  employees  only,  the 
same  formula  in  S  1.401(a)(4)-(13)  (c)(2), 
(c)(3),  or  (c)(4)  must  be  applied  to 
determine  the  accrued  benefits  of  all 
section  401(a)(17)  employees  in  the  plan 
after  the  section  401(a)(17)  fresh-start 
date. 

(B)  Determination  of  adjusted  accrued 
benefit.  If  the  fresh-start  rules  of 
§  1.401(a)(4)-13  (c)  and  (d)  are  applied  to 
determine  the  benefits  of  all  employees 
after  a  fresh-start  date,  the  plan  will  not 
fail  to  satisfy  the  uniformity  requirement- 
of  S  1.401(a)(4)-13(c)(5)  merely  because 
the  plan  makes  the  adjustment 
described  in  §  1.401  (a)(4)-13  (d)(5)  and 
(d)(6)  to  the  frozen  accrued  benefits  of 
employees  who  are  not  section 
401(a)(17)  employees,  but  does  not  make 
the  adjustment  to  the  frozen  accrued 
benefits  of  section  401(a)(17)  employees. 
In  addition,  the  plan  does  not  fail  the 
uniformity  requirement  of  S  1.401(a)(4)- 
13(c)(5)  merely  because  the  plan  makes 
the  adjustment  described  in 
S  1.401  (a)(4)-13(d)(6)  for  section 
401(a)(17)  employees  on  the  basis  of  the 
old  compensation  fraction  (as  required 
by  paragraph  {e)(4)(iii)  of  this  section), 
but  for  employees  who  are  not  section 
401(a)(17)  employees  on  the  basis  of  the 
new  compensation  fraction  or  the 
reconstructed  compensation  fraction. 

(4)  Permitted  adjustments  to  frozen 
accrued  benefit  of  section  401(a) (17) 
employees — (i)  General  rule.  Except  as 
otherwise  provided  in  paragraphs  (e)(4) 
(ii)  and  (iii)  of  this  section,  the  rules  in 
S  1.401(a)(4)-13(c)(5)  permitting  certain 
adjustments  to  frozen  accrued  benefits 


apply  to  section  401(a)(17)  frozen 
accrued  benefits. 

(ii)  Optional  forms  of  benefit.  After 
the  section  401(a)(17)  fresh-start  date,  a 
plan  may  be  amended  to  provide  a  new 
optional  form  of  benefit  or  to  make  an 
optional  form  available  with  respect  to 
the  section  401(a)(17)  frozen  accrued 
benefit  provided  that  the  optional  form 
of  benefit  is  not  subsidized.  An  optional 
form  is  not  subsidized  only  if  it  is  the 
actuarial  equivalent  of  the  employee's 
accrued  benefit  using  a  reasonable 
interest  rate  and  reasonable  mortality 
assumptions.  A  standard  interest  rate 
and  a  standard  mortality  table  (as 
defined  in  S  1.401(a)(4)-12)  are  deemed 
to  be  reasonable  for  this  purpose. 

(iii)  Determining  adjusted  section 
401(a)(17)  accrued  benefit— {A]  Fresh 
start  as  of  statutory  effective  date.  For 
purposes  of  S  1.401(aj(4)-13(d).  if  the 
plan  uses  a  section  401(a)(17)  fresh-start 
date  that  is  the  last  day  of  the  last  plan 
year  beginning  before  the  statutory 
effective  date,  the  section  401(a)(17) 
frozen  accrued  benefit  of  each  section 
401(a)(17)  employee  may  be  adjusted  in 
accordance  with  §  1.401(a)(4)-13(d)(6).  if 
applicable,  with  the  following 
modifications — 

[1)  The  adjustment  must  be  made 
using  the  old  compensation  fraction 
described  in  9  1.401(8)(4)-13(d)(6)(i)(A). 

(2)  The  numerator  of  the  old 
compensation  fraction  in  S  1.401(a)(4)- 
13(d)(6)(i)(A)  must  be  determined  after 
applying  the  section  401(a)(17) 
compensation  limit  for  the  current  plan 
year,  and  the  denominator  of  the 
fraction  must  be  determined  as  of  the 
last  day  of  the  last  year  before  the 
statutory  effective  date  without  regard 
to  the  section  401(a)(17)  compensation 
limit. 

(B)  Fresh  starts  after  statutory 
effective  date.  For  purposes  of 
S  1.401(a)(4)-13(d).  if  the  plan  uses  a 
section  401(a)(17)  fresh-start  date  or  any 
other  fresh-start  date  that  is  later  than 
the  last  day  of  the  plan  year  beginning 
before  the  statutory  effective  date,  the 
adjusted  accrued  benefit  (within  the 
meaning  of  5§  1.401(a)(4)-13(d))  for  each 
section  401(a)(17)  employee  must  be 
determined  after  the  fresh-start  date 
under  the  following  bifurcated  method — 

(1)  Determine  the  section  401(a)(17) 
employee's  frozen  accrued  benefit  in 
accordance  with  S  1.401(a)(4)-13(c)(l)(i) 
as  of  the  fresh-start  date. 

[2]  Determine  the  employee's  section 
401(a)(17)  frozen  accrued  benefit 
adjusted  in  accordance  with  paragraph 
(e)(4)(iii)(A)  of  this  section,  if  applicable, 
through  the  fresh-start  date. 

[3]  Subtract  from  the  frozen  accrued 
benefit  determined  in  paragraph 
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(e)(4)(ili)(B)(2]  of  this  section  the 
employee's  adjusted  section  401(a)(17) 
frozen  accrued  benefit  determined  in 
paragraph  (e)(4)(lii)(B)(2)  of  this  section. 
This  is  the  employee's  post-effective 
date  frozen  accrued  benefit. 

[4]  Adjust  the  employee's  post- 
effective  date  frozen  accnied  benefit  in 
accordance  with  9  1.4m(a)(4)-13(d)(8) 
under  the  normal  rules  applicable  to 
employees  who  are  not  section 
401(a)(17)  employees.  Thus,  in 
determining  the  numerator  and  the 
denominator  of  the  fraction  used  to 
adjust  the  post-effective  date  frozen 
accrued  benefit,  the  annual 
compensation  limit  under  section 
4m(a)(17)  applies. 

(5)  Adjust  the  section  401(a)(17)  frozen 
accrued  benefit  in  paragraph 
(e){4)(iii){B)(2)  of  this  section  in 
accordance  with  S  1.401(a){4)-13{d)(6), 
as  modified  by  paragraph  (e](4}[iii)(a]  of 
this  section. 

[6]  The  adjusted  accrued  benefit  of  the 
section  401(a)(17)  employee  after  the 
fresh-start  date  is  the  sum  of  the 
amounts  in  paragraphs  (e)(4)(iii]P)('f) 
and  (5)  of  this  section. 

(5)  ExampJea.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (e]. 

Example  1.  (a)  Plan  Y  is  a  calendar  year 
defined  benefit  plan  providing  an  annual 
benefit  for  each  year  of  service  equal  to  2 
percent  of  compensation  average  over  an 
employee's  high  3  consecutive  years' 
compensation.  Plan  Y  is  not  a  collectively 
bargained  plan  or  a  governmental  plan.  As  of 
the  dose  of  the  last  plan  year  beginning 
before  January  1, 1989  (i.e.,  the  1988  plan 
year).  Employee  A.  with  5  years  of  service, 
had  accrued  a  benefit  of  $25,000  which  equals 
10  percent  (2  percent  multiplied  by  5  years  of 
service)  of  average  compensation  of  $250,000. 
Elective  for  plan  years  after  December  31, 
1988,  Plan  Y  is  amended  to  provide  that  in 
determining  an  employee's  benefit, 
compensation  taken  into  account  is  subject  to 
the  annual  compensation  limit  under  section 
401(a){17),  and  that,  for  section  401(a)(17) 
employees,  the  employee's  accnied  benefit  is 
the  greater  of  the  employee's  l>enefit  under 
the  plan  formula  after  the  plan  formula  is 
amended  to  comply  with  section  401(a)(17)  as 
applied  to  tlie  employee's  total  years  of 
service,  and  the  empteyee's  accnied  benefit 
as  of  December  31, 1988,  determined  as 
though  the  employee  terminated  employment 
on  the  date  without  regard  to  any  plan 
amendments  after  that  date.  Employer  X 
decides  not  to  amend  Plan  Y  to  provide  for 
the  adjustments  permitted  under 
1 1.401(a)(4H3(d)(e)  to  the  accrued  benefit  of 
section  401ta)(17)  employees  as  of  December 
31,1908. 

(b)  Under  Plan  Y's  formula,  Employee  A's 
accrued  benefit  at  the  end  of  1969  is  $25,000, 
which  is  the  greater  of  Employee  A's  accrued 
l>enefit  as  of  the  last  day  of  the  1988  plan 
year  ($25,000),  and  $24,000,  which  is 
Employee  A's  benefit  based  oa  the  plan's 
formula  applied  to  Employee  A's  total  years 
of  service  ($200^000  multiplied  by  (2  percent 


multiplied  by  6  years  of  service)).  The 
formula  of  Plan  Y  applicable  to  section 
401(a)(17)  employees  for  calculating  their 
accrued  benefits  for  years  after  the  section 
401(a)(17)  fresh-start  date  is  the  formula  in 
9  1.401(a)-13(c)(3)  (formula  with  wear-away). 
The  fresh-start  formula  is  applied  using  a 
benefit  formula  that  satisfies  section 
401(a)(17)  and  this  section  and  is  applied 
using  December  31, 1988.  as  the  section 
(401(a)(175  fresh-start  date.  Thus,  Plan  Y,  as 
amended,  satisfies  paragraph  (e)(3)(i)  of  this 
section. 

Example  2.  Assume  the  same  facts  as  in 
Example  1,  except  that  the  plan  formula 
provides  that  effective  January  1, 1969,  for 
section  401(a)(17)  employees,  the  employee's 
benefit  will  equal  the  sum  of  an  employee's 
accrued  benefit  as  of  December  31. 1988 
(determined  as  though  he  terminated 
employment  on  that  date  and  without  regard 
to  any  amendments  after  that  date),  and  2 
percent  of  compensation  average  over  an 
employee's  high  3  consecutive  years' 
compensation  times  years  of  service  taking 
into  account  only  years  of  service  after 
December  31, 1988.  Thus,  under  Plan  Y's 
formula.  Employee  A's  accrued  benefit  at  the 
end  of  1989  is  $29,000,  which  is  equal  to  the 
sum  of  $25,000  (Employee  As  accrued  benefit 
at  the  end  of  1988)  plus  $4,000  ($200,000 
multiplied  by  (2  percent  multiplied  by  1  year 
of  service)).  The  formula  of  Plan  Y  applicable 
to  section  401(a)(17)  employees  for 
calculating  their  accrued  benefits  for  years 
after  the  section  401(a)(17)  fresh-start  date  is 
the  formula  in  S  1.401  (a)-13(c](2)  (formula 
without  wear-away).  The  fresh-start  formula 
is  applied  using  a  benefit  formula  for  the  1989 
plan  year  that  satisfies  section  4(n(a)(17)  and 
this  section  and  is  applied  using  Decemtier 
31. 1988.  as  the  section  401(a)(17]  fresh-start 
date.  Thus.  Plan  Y,  as  amended,  satisfied 
paragraph  (e)(1)  of  this  section. 

Example  3.  Assume  the  same  facts  as  in 
Example  1,  except  that  the  plan  formula 
provides  that  effective  January  1, 1989,  an 
employee's  benefit  equals  the  greater  of  the 
plan  formulas  in  Example  1  and  Example  2. 
Thus,  under  Han  Y's  formula,  Employee  A's 
accrued  benefit  at  the  end  of  1969  is  $29,000. 
which  is  equal  to  the  greater  of  $25,000  and 
$29,000.  The  formula  of  Plan  Y  applicable  to 
section  401(a)(17)  employees  for  calculating 
their  accrued  benefits  for  years  after  the 
section  401(a)(17)  fresh-start  date  is  the 
formula  in  i  1.401(a>-13(c)(4)  (formula  with 
extended  wear^way).  'The  fresh-start 
formula  is  applied  using  a  benefit  formula  for 
the  1989  plan  year  that  satisfies  section 
401(aJ(17)  and  tliis  section  and  is  applied 
using  December  31, 1988.  as  the  section 
401(a)(17)  fi^sh-start  date.  Thus,  Plan  Y.  as 
amended,  satisfies  paragraph  (e)(1)  of  this 
section. 

Example  4.  Assume  the  same  facts  as  in 
Example  3.  Aaof  December  31, 1995, 
Employee  A's  average  annual  compensation 
under  the  plan  compensation  formula, 
disregarding  the  amendment  to  comply  tvith 
section  401(a)(17)  is  equal  to  $300,000. 
Assume  that  the  annual  compensation  limit  is 
adjusted  to  $280,000.  $270,000,  and  $280,000 
for  plan  years  beginning  on  or  afler  January  1, 
1993, 1994,  and  1995,  respectively.  The 
compensation  that  may  be  taken  into  account 


for  the  1996  plan  year  cannot  exceed  S270.000 
(the  average  of  $2ea000,  S270.00a  and 
$280,000).  Therefore,  at  the  end  of  December 
31, 199S.  the  amount  using  formula  with  wear- 
away  would  be  $64,800  ($270,000  multiplied 
by  (2  percent  multiplied  by  12  years  of 
service)).  The  amount  using  formula  without 
wear-away  would  be  $62,800  which  is  equal 
to  $25,000  (Employee  A's  section  401(a)(17) 
frozen  accnied  benefit)  plus  $37,800  ($270,000 
multiplied  by  (2  percent  multiplied  by  7  years 
of  service)).  Thus,  because  Employee  A's 
accrued  benefit  is  being  determined  using 
formula  with  extended  wear-away,  the 
accrued  benefit  is  equal  to  the  greater  of  the 
two  amounts.  Employee  As  accrued  benefit 
at  the  end  of  1995  is  $64.80a 

Example  5.  (a)  Assume  the  same  facts  as  in 
Example  4,  except  that  Plan  Y  satisfies 
S  1.401(a)(4)-13  (d)(2)  through  (d)(5)  and  that 
amendment  to  Plan  Y  effective  for  plan  years 
beginning  after  December  31. 1988,  also 
provided  for  adjustments  in  accordance  with 
S  1.401(a)(4)-13(d)(6)  to  the  frozen  accrued 
benefit  of  section  401(a)(17)  employees.  No 
other  fresh-start  date  applies  to  the 
calculation  of  benefits  under  Plan  Y. 

(b)  Tt.e  numerator  of  Employee  A's  old 
compensation  fraction  is  $270,000  (the 
average  of  Employee  A's  annual 
compensation  for  1993. 1994.  and  1995,  as 
limited  by  the  respective  annual  limit  for 
each  of  tiiose  years).  The  denominator  of 
Employee  A's  old  compensation  fraction 
determined  in  accordance  with  the 
modification  in  paragraph  (e)(4)(iii)(A)(.2)  of 
this  section  is  $250,000  (the  average  of 
Employee  A's  high  3  consecutive  year's 
annual  compensation  as  of  December  31, 
1988,  determined  without  regard  to  section 
401(a)(17)).  Therefore,  Employee  A's  old 
compensation  fraction  is  $270.000/S250.000. 
Employee  A's  adjusted  section  40l(a)(l7) 
frozen  accrued  benefit  adjusted  through 
December  31. 1995.  is  $27,000  (($270,000 
divided  by  $290,000)  multiplied  by  $25,000). 
Therefore,  the  accrued  benefit  using  the 
formula  without  wear-away  would  also  be 
$64,800  ($27,000  (Employee  As  adjusted 
section  401(b)(17)  accrued  benefit)  plus 
$37,800  ($270,000  multiplied  by  (2  percent 
multiplied  by  7  years  of  service))). 

Example  8.  (a)  Assume  the  same  facts  as  in 
Example  2  [example  illustrating  formula 
without  wear-away),  except  that  as  of 
December  31. 1991.  Employer  X  amends  Plan 
Y  to  increase  benefits  to  3  percent  of  each 
employee's  average  annual  compensation 
using  the  average  of  the  5  consecutive 
calendar  years  out  of  the  last  10  consecutive 
calendar  years  during  which  the  average  of 
the  employee's  compensation  is  the  highest 
(After  amendment.  Plan  Y  satisfies  the 
requirements  of  S  1.401(a)(4)-3(b)(3).) 
Elmployer  X  applies  the  fresh-start  rules  in 
S  1.401(a)(4)-13(c)  using  the  formula  in 
Sl.401(a)(4)-13(c)(2)  (formula  without  wear- 
away)  to  all  employees.  Plan  Y  satisfies  the 
requirements  of  §  1.401(a)(4)-13(d)  (2)  through 
(5)  and  the  amendment  increasing  benefits 
also  provides  for  the  frozen  accrued  benefit 
of  each  employee  to  be  adjusted  in 
accordance  with  S  1.401(a)(4)-13(d)(6)  using 
the  new  compensation  fraction  in 
S  1.40(a)(4)-13(d)(6)(i)(B).  In  applying  the  new 
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compensation  fonnula.  Plan  Y  provides  that 
average  annual  compenpation  will  be 
determined  using  the  plan's  compensation 
formula.  However,  PlanY  provides  that  the 
adjusted  accrued  benefits  of  section 
401(a)(17)  employees  are  to  be  determined 
using  the  bifurcated  method  in  paragraph 
(e)(4)(iii)(B)  of  this  sect!  on.  Employee  A's 
calendar  year  compen»  ition  exceeds  the 
section  401(a)(17)  limit  or  every  year  through 
1992.  Assume  that  the  a  nnual  limit  for  1992  is 
$245,000. 

(b)  Employee's  As  frozen  accrued  benefit 
as  of  December  31, 1991 ,  determined  under 
the  fresh-start  rules  of  i  1.401(a)(4)-13(c)(2) 
(formula  without  wear-iway)  is  $37,628 
($25,000  plus  $12,628  ((1210.473  (the  average 
of  $200,000.  $209,200.  aiid  $222020]  multiplied 
by  2  percent)  multiplied  by  3  years)). 
Employee  A's  frozen  aocrued  benefit 
adjusted  through  December  31, 1992. 
determined  in  accordailce  with  paragraph 
(e)(4)(iii)(B)  of  this  sectjon  calculated  as 
follows: 

(1)  Employee  A's  poa 
accrued  beneHt  $12.1 
frozen  accrued  benefit  | 
1991)  ($37,628)  minus  ({ 
401(a)(17)  frozen  accnii 

(2)  The  numerator  of  11 
compensation  fraction  is  $215,284  (the 
average  of  $200,000.  $2^0.000.  $209,200. 
$22Z220,  and  $245,000).  The  denominator  of 
Employee  As  new contpensation  fraction  is 
$206,284  (the  average  $e00.000.  $200,000. 
$200,000,  $209,200,  and  $222,220). 

(3)  Employee  A's  po^t-effective  date  frozen 
accrued  benefit  adjusted  through  December 
31. 1992.  is  $13,179  (($2^5.284  divided  by 
$206,284)  multiplied  by|$12.628). 

(4)  Employee  A's  sedlion  401(a)(17)  frozen 
accrued  benefit  adjusted  through  December 
31, 1992,  remains  $25.oj)0.  The  old 
compensation  fraction jdetermined  in 
accordance  with  the  modification  in 
paragraph  (e)(4)(iii)(Alof  this  section  is  less 
than  one  ($225,473  (thd  average  of  $209,20a 
$222,20a  and  $245,000]  divided  by  $250,000). 

(5)  Employee  A's  adjusted  accrued  benefit 
as  of  December  31, 19^  equals  $38,179  (the 
sum  of  the  amounts  fri^m  paragraphs  (b)(3) 
and  (b)(4)  of  the  Exan*)le]. 

(f)  Additional  rulas.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  proviae  any  additional 
rules  that  may  be  necessary  or 
appropriate  concenling  the  annual  limits 
on  compensation  ur  der  section 
401(a)(17). 

Approved:  August  ^,  1991. 
Fred  T.  Goldberg.  Jr.. 
Commissioner  oflntefftal  Revenue. 
Kenneth  W.  Gideon. 

Assistant  Secretary  a, 
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Benefits  and  Contributions 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Final  regulations. 


IMI 


<f^lhe  Treasury. 
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summary:  This  document  contains  fmal 
regulations  relating  to  the  permitted 
disparity  in  employer  contributions  to, 
and  employer-derived  benefits  under, 
qualified  plans.  They  reflect  changes  to 
Uie  applicable  tax  law  made  by  the  Tax 
Reform  Act  of  1986  and  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
These  regulations  provide  guidance 
needed  to  comply  with  the  law  and 
affect  sponsors  of.  and  participants  in. 
tax-qualified  retirement  plans. 
EFFECTIVE  DATE:  These  regulations  are 
effective  for  plan  years  beginning  after 
December  31. 1988.  and  applied  to  those 
plan  years  except  as  set  forth  in 
§  1.401(l}-6- 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  McDermott  at  202-377-9372  (not 
a  toll-free  number). 
SUPft^MENTARY  INFORMATION: 

Background 

Proposed  regulations  under  section 
401(1)  were  published  in  the  Federal 
Register  on  November  15, 1988  (53  FR 
45917).  The  November  1988  proposed 
regulations  were  supplemented  and 
modified  by  proposed  regulations 
published  in  the  Federal  Register  on 
May  14, 1990  (55  FR  19947),  and 
September  14. 1990  (55  FR  37888). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  public  hearings  on  the 
proposed  regulations  were  held  Jime  29. 
1989,  and  September  28,  27,  and  28, 1990. 
After  consideration  of  all  the  written 
comments  received  and  the  statements 
made  at  the  hearings,  the  proposed 
regulations  under  section  401(1)  are 
adopted  as  modified  by  this  Treasury 
Decision. 

Explanation  of  Provisions 

Organization  of  Regulation 

These  final  regulations  have  been 
generally  modified  to  reflect  final 
regulations  under  section  401(a)(4).  They 
have  also  been  reorganized  in  certain 
respects  to  improve  their  readability. 
Other  changes  in  style  and  organization 
have  been  made  in  order  to  improve, 
clarify  and  resolve  areas  that 
commentators  noted  as  ambiguous. 


1.  Coordination  With  Final  Section 
401(a)(4)  Regulations 

Regulations  under  section  401(1)  were 
proposed  prior  toihe  issuance  of 
proposed  regulations  under  section 
401(a)(4).  Because  these  final  regulations 
have  been  developed  in  conjunction 
with  the  final  section  401(a)(4) 
regulations  that  are  being  issued 
simultaneously,  it  has  been  possible  to 
eliminate  unnecessary  duplication  and 
provide  for  better  coordination  of  the 
rules  under  the  two  sections.  For 
example,  some  provisions  contained  in 
proposed  regulations  under  section 
401(1)  apply  to  plans  generally  under 
section  401(a)(4).  To  the  extent  possible, 
these  provisions  have  been  moved  to  the 
regulations  under  section  401(a)(4), 
while  retaining  a  reference  in  the  section 
401(1)  regulations. 

Certain  definitions  in  the  permitted 
disparity  regulations  now  cross-refer  to 
the  definitions  in  the  final  regulations 
under  sections  401(a)(4)  and  410(b).  For 
example,  terms  such  as  "average  annual 
compensation."  "employee,"  "plan  year 
compensation,"  and  "plan"  are  defined 
in  §  1.401(a)(4)-12.  In  response  to 
comments,  the  concept  of  "plan"  under 
section  401(a)(4),  including  aggregated 
plans  and  component  plans,  has  been 
extended  for  purposes  of  section  401(1). 
Thus,  although  a  plan  as  a  whole  might 
not  satisfy  section  401(1),  the  plan  may 
be  restructured  into  component  plans 
under  S  l,401(a)(4)-9(c).  some  or  all  of 
which  satisfy  section  401(1)  and  qualify 
for  safe  harbor  treatment  under  section 
401(a)(4). 

Some  of  the  deemed  uniformity  rules 
originally  contained  in  the  proposed 
regulations  under  section  401(1),  such  as 
the  multiple  formula  rule,  have  been 
consolidated  with  the  safe  harbor 
uniformity  rules  in  58  1.401(a)(4)-2(b) 
and  1.401(a)(4}-3(b).  In  addition,  the 
final  regulations  under  section  401(1) 
now  provide  that  the  special  rules  under 
the  final  section  401(a)(4)  regulations 
enumerating  those  plan  provisions  that 
will  not  cause  a  plan  to  be  nonuniform 
under  the  safe  harbors  apply  also  for 
purposes  of  section  401(1),  thus  allowing 
the  same  flexibility  in  designing  safe 
harbor  plans  under  section  401(1)  as 
under  section  401(a)(4).  For  example,  a 
plan  may  limit  each  employee's  benefit 
to  a  specified  dollar  amount  without 
violating  the  uniformity  rule. 

Special  rules  for  target  benefit  plans 
and  certain  insurance  contract  plans 
(section  412(i)  plans)  that  use  the 
permitted  disparity  rules,  originally 
contained  in  the  proposed  regulations 
under  section  401(1),  are  now  contained 
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in  S9  1.401(a)(4)-8(b)(3)  and  1.4(n{a){4)- 
3(b](7].  respectively. 

Safe  harbor  rules  for  cash  balance 
plans  have  also  been  added  to  the  final 
section  401(a)(4)  regulations.  Many 
comments  on  the  section  401(1)  proposed 
regulations  requested  that  cash  balance 
plans,  which  are  a  hybrid  type  of 
defined  benefit  plan,  be  allowed  to  use 
the  permitted  disparity  rules  for  defined 
contribution  plans.  They  stated  that  the 
permitted  disparity  rules  for  defined 
benefit  plans  were  incompatible  with 
the  basic  design  of  a  cash  balance  plan. 
'  In  response  to  those  comments,  the  cash 
balance  plan  safe  harbor  adopted  in  the 
final  section  401(a)(4)  regulations  allows 
a  plan  to  satisfy  section  401(1)  on  the 
basis  of  the  defined  contribution  plan 
rules. 

The  rules  in  the  proposed  regulations 
under  section  401(1)  relating  to  employee 
contributions  under  a  defined  benefit 
plan  have  been  consolidated  with  the 
regulations  under  section  401(a)(4)  to 
provide  a  single  set  of  rules  under 
S  1.401(a)(4)-6.  The  preamble  to  the  final 
section  401(a)(4)  regulations  discusses 
changes  in  the  employee  contribution 
rules  under  the  final  regulations. 

Finally,  the  transition  rules  in  the 
proposed  regulations  under  both  section 
401(1)  and  section  401(a)(4)  provided 
rules  for  determining  employees' 
accrued  benefits  after  amendment  of  a 
defined  benefit  plan  to  comply  with  the 
Tax  Reform  Act  of  1986  ("TRA  'Bff']  and 
rules  relating  to  increases  in  an 
employee's  benefit  accrued  before  the 
effective  date  of  the  new  rules  under 
section  401(1)  and  section  401(a)(4)  to 
reflect  pay  increases  after  the  effective 
date.  These  rules  have  been  combined 
into  a  single  set  of  "fresh  start"  rules 
under  S  1.401(a)(4)-13(c).  with  a  single 
set  of  examples,  that  apply  to  plan 
amendments  made  to  comply  with  TRA 
'86.  In  addition,  under  the  final 
regulations,  the  fresh-start  rules  will 
also  apply  to  later  plan  amendments, 
including  an  amendment  to  bring  the 
plan  within  one  of  the  design-based  safe 
harbors  under  the  final  section  401(a)(4) 
regulations.  Thus,  an  employer  that 
chooses  not  comply  to  with  section 
401(1)  as  of  the  original  effective  date, 
now  has  the  option  of  amending  the  plan 
to  comply  with  section  401(1)  at  a  later 
date.  Since  complying  with  section  401(1) 
in  form  is  a  prerequisite  to  satisfying  the 
nondiscriminatory  amounts  test  under 
the  final  section  401(a)(4)  regulations  on 
a  safe  harbor  basis,  this  will  permit  use 
of  the  safe  harbors  by  additional  plans. 

The  rules  for  increasing  a  pre-effective 
date  accrued  benefit  to  reflect  pay 
increases  after  the  effective  date  have 
been  consolidated  in  S  1.401(a)(4)-13(d). 
The  proposed  regulations  allowed 


increases  in  pre-effective  date  accrued 
benefits  under  a  plan  using  section 
401(1)  only  if  the  plan  satisfied  section 
401(1)  as  of  the  1989  plan  year.  The  final 
regulations  remove  that  restriction, 
allowing  the  increases  for  any  plan  that 
satisfies  section  401(1)  as  of  the  1992 
plan  year,  the  effective  date  of  the  final 
regulations  under  section  401(a)(4). 

2.  Reorganization  of  the  Final  Section 
401(1)  Regulations 

The  final  regulations  under  section 
401(1)  have  also  been  reorganized  to 
eliminate  unnecessary  internal 
duplication  in  order  to  improve  their 
readability.  For  example,  the  proposed 
regulations  contained  separate  rules  for 
defined  benefit  excess  plans  and  for 
defined  benefit  offset  plans.  The  two 
sets  of  rules  have  been  combined  in  the 
final  regulations  into  a  single  set  of  rules 
that  apply  to  both  types  of  plans.  Only 
in  those  cases  where  in  different  rule 
applies  to  each  type  of  plan  has  a 
separate  rule  been  set  forth.  The  defined 
contribution  plan  rules  have  also  been 
reorganized  in  a  parallel  manner. 

New  terms  have  been  added  to  the 
definitions  in  S  1.401(l)-l(c)  to  make  a 
single  set  of  rules  possible.  For  offset 
plans,  the  new  terms  "gross  benefit 
percentage."  "offset  percentage."  and 
"offset  level"  serve  functions  similar  to 
the  defined  benefit  excess  plan  terms 
"excess  benefit  percentage."  "base 
benefit  percentage,"  and  "integration 
level."  Another  new  term,  "disparity." 
means,  in  the  case  of  an  excess  plan,  the 
amount  by  which  the  excess  percentage 
exceeds  the  base  percentage  and  means, 
in  the  case  of  an  offset  plan,  the  offset 
percentage.  Except  as  discussed  below, 
use  of  those  new  terms  has  not  generally 
modified  the  substance  of  the  rules. 

The  final  regulations  have  also  been 
revised  to  add  the  amendments  made  by 
Notice  89-70, 1989-1  C.B.  730.  Those 
amendments  generally  expanded  the 
proposed  regulations  in  response  to 
comments  by  providing  more  flexibility 
in  determining  integration  (or  offset) 
levels,  covered  compensation,  average 
annual  compensation,  and  early 
retirement  reductions.  Notice  89-70  also 
required  that  in  the  case  of  early 
retirement  under  an  offset  plan,  the  rate 
of  the  gross  benefit  be  reduced  as  well 
as  the  rate  of  the  offset. 

Finally,  comments  on  the  proposed 
regulations  under  section  401(1) 
requested  clarification  of  the  permitted 
disparity  rules,  particulariy  in  the  form 
of  examples.  Thus,  a  number  of 
examples  have  been  added  to  the 
regulations  at  various  points  to  illustrate 
their  application. 


Section  401(1)  Permitted  Disparity 

1.  Plans  Not  Eligible  To  Use  Section 
401(1) 

The  proposed  regulations  under 
section  401(1)  provided  that  section 
401(1)  does  not  apply  to  a  plan 
maintained  by  an  employer  not  subject 
to  the  tax  under  section  311(a)  (the 
Federal  Insurance  Contributions  Act  or 
"PICA")  or  section  3221  (the  Railroad 
Retirement  Tax  Act  or  "RRTA"). 
Similarly,  the  proposed  regulations 
provided  that  section  401(1)  does  not 
apply  to  an  employee  stock  ownership 
plan.  In  addition,  the  proposed 
regulations  under  section  401(a)(4) 
indicated  that  section  401(1)  does  not 
apply  to  contributions  subject  to  section 
401  (k)  or  (m).  The  final  regulations 
under  section  401(1)  make  it  clear  that 
disparity  is  not  permitted  with  respect  to 
elective  contributions  under  a  qualified 
cash  or  deferred  arrangement,  or  with 
respect  to  employee  or  matching 
contributions,  as  those  terms  are  defined 
under  the  final  section  401  (k)  and  (m) 
regulations.  Nor  is  disparity  permitted 
with  respect  to  contributions  to  a 
simplified  employee  pension  made 
under  a  salary  reduction  arrangement 
described  in  section  408(k)(6). 

Under  section  312(b)(7),  the  PICA  (and 
the  tax  under  section  3111(a))  generally 
does  not  apply  to  service  performed  in 
the  employ  of  a  state,  a  political 
subdivision  of  a  state,  or  an 
instrumentality  of  a  state  or  political 
subdivision.  Section  401(1)  therefore 
does  not  apply  to  a  plan  maintained  by 
a  state  or  local  government  employer 
not  subject  to  the  tax  under  section 
3111(a).  Comments  indicated  that  there 
was  some  confusion  on  this  provision 
and  requested  that  the  final  regulations 
extend  section  401(1)  to  a  state  or  local 
government  employer  that  makes  social 
security  contributions  under  an 
agreement  with  the  Social  Security 
Administration  under  section  218  of  the 
Social  Security  Act  (a  "218  agreement"). 
This  was  not  necessary  because  section 
3121(b)(7)(E)  provides  that  employment 
for  PICA  purposes  includes  service 
performed  for  an  employer  covered  by  a 
218  agreement.  Thus,  that  employer  is 
subject  to  the  tax  under  section  3111(a) 
and  is  eligible  to  use  the  permitted 
disparity  rules  under  section  401(1). 

The  final  regulations  clarify  that,  for 
purposes  of  section  401(1).  an  individual 
subject  to  the  tax  on  self-employment 
income  under  section  1401  ("SECA")  is 
deemed  to  be  subject  to  the  tax  under 
section  3111(a).  The  final  regulations 
also  allow  an  employer  not  to  provide 
disparity  in  contributions  or  benefits  for 
an  employee  not  covered  by  PICA. 
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RRTA,  or  SECA  by  deeming  disparity 
for  that  employee,  to  be  uniform. 

2.  Permitted  Disparity  Under  Defined 
Contribution  PhiK 

Few  changes  toi  the  disparity  roles  for 
defined  contribution  plans  have  been 
made  in  the  final  regulations  under 
section  401(1).  As  permitted  under 
Notice  8^70,  a  defined  contribution 
plan  may  use  an  integration  level  below 
the  taxable  wage  base  and  make 
specified  adiustmfents  in  the  disparity 
provided  under  thje  plan.  Final 
regulations  also  allow  a  plan  that  has  a 
short  plan  year  aQd  bases  allocations  on 
employees'  compensation  for  that  short 
plan  year  to  pro-r^te  the  integration 
level  for  the  year.j 

The  proposed  regulations  under 
section  401(1)  reqoired  a  defined 
contribution  plan  to  provide  uniform 
disparity  for  all  e«iployees.  In  contrast, 
the  safe  harbor  n^es  under  i  1.401(a)(4}- 
2(b)  of  the  proposed  section  401(a)(4) 
regulations  specifically  required  a  plan 
relying  on  8ectioni401(l)  to  use  the  same 
base  and  excess  qontribution 
percentages  for  a|  employees.  Because 
that  requirement  ^irectly  relates  to 
section  401(1),  theiuniformity 
requirement  under  section  401(1)  has 
been  revised  to  r^uire  the  plan  to  use 
same  base  and  excess  contribution 
percentages  for  au  employees.  The  final 
regulations  also  allow  disparity  to  be 
adjusted  for  an  eifiployee  who  has 
reached  the  cumulative  disparity  limit 
without  violating  the  uniformity 
requirement 

The  maximum  t xcess  allowance  for  a 
deHned  contribution  plan  is  the  lesser  of 

(1)  the  base  contrltHition  percentage  or 

(2)  the  greater  of  |  a)  5.7  percent  or  (b) 
the  portion  of  the  tax  under  section 
3111(a)  that  is  attributable  to  "old-age" 
or  retirement  benefits.  A  number  of 
practitioners  hav^  contacted  the  Service 

ent  rate  of  the 
1  of  the  tax  under 
this  point  the 
1  of  the  tax  is  well 
j  and  is  not  expected  to 


to  ask  for  the  ( 
retirement  portio^ 
section  3111(a). 
retirement  portio^ 
below  5.7  percent! 


exceed  5.7  perceiit  for  many  years. 
When  it  does  exceed  5.7  percent,  thus 
increasing  the  nupcimum  excess 
allowance,  the  Commissioner  will 
publish  the  new  rote. 

3.  Permitted  Disfxrity  for  Defined 
Benefit  Plans       | 

a.  Uniform  and  Maximum  Disparity 

The  proposed  r  ^gulations  under 
section  401(1)  required  that  the  disparity 
provided  under  a  defined  benefit  plan 
be  uniform  for  all  employees  and  that  it 
not  exceed  the  maximum  permitted 
dispa'ity.  In  response  to  comments,  final 


JMI 


regulations  clarify  those  requirements 
and  revise  them  to  provide  greater 
flexibihty  to  accommodate  existing  plan 
designs. 

The  final  regulations  make  it  dear 
that  the  permitted  disparity  limits  and 
uniformity  apply  not  just  to  the  disparity 
provided  in  the  plan  formula,  but  also  to 
the  rate  of  disparity  provided  in  the 
benefit  that  accrues.  After  publication  of 
the  supplemental  proposed  regulations 
under  section  401(a)(4)  in  September 
1990,  it  became  apparent  that  some 
practitioners  had  not  recognized  that  the 
permitted  disparity  limits  and  uniformity 
were  affected  by  the  accrual  method 
used  under  the  plan.  Accordingly,  the 
final  regulations  clarify  this  point. 

The  proposed  regulations  defined  the 
maximum  excess  allowance  and 
maximum  offset  allowance  to  include  an 
annual  disparity  limit  and  a  cimiulative 
limit  on  the  disparity  provided  for  an 
employee's  total  years  of  service.  The 
Hnal  regulations  define  maximum 
excess  and  offset  allowance  only  as  an 
annual  limit  The  cumulative  limit  has 
been  added  to  the  overall  permitted 
disparity  rules  discussed  below. 

The  proposed  regulations  also  defined 
the  maximum  offset  allowance  as  a 
dollar  amount.  New  terminology  for 
offset  plans,  as  discussed  above,  has 
made  it  possible  to  define  the  maximum 
offset  allowance,  like  the  maximum 
excess  allowance  as  a  percentage. 

The  proposed  regulations  limited  the 
offset  to  the  lesser  of  (1)  0.75  percent  of 
an  employee's  final  average 
compensation  up  to  covered 
compensation  or  (2)  one-half  of  the 
benefit  provided  the  emi^yee  with 
respect  to  average  aiuiual  compensation 
up  to  covered  compensation  or,  if  lower, 
final  average  compensation  np  to 
covered  compensation.  Many 
commentators  criticized  the  offset  limit 
as  inconsistent  with  the  statutory  limit 
of  one-half  the  total  benefit  provided  the 
employee.  After  consideration  of  those 
comments,  the  offset  limit  from  the 
proposed  regulations  has  been  retained. 
One  purpose  of  the  legislative  changes 
to  the  integration  rules  was  to  achieve 
parity  between  defined  benefit  excess 
plans  and  offset  plans.  To  do  this,  it  is 
necessary  to  define  the  maximum 
excess  allowance  in  terms  of  the  benefit 
provided  with  respect  to  the  lesser  of 
average  annual  compensation  or  final 
average  compensation  up  to  covered 
compensation. 

Many  commentators  asked  for 
clarification  of  the  uniformity  rules  and 
expansion  of  the  deemed  uniformity 
rules.  In  response  to  those  comments,  a 
number  of  modifications  have  been 
made  to  the  final  regulations.  Hius,  the 
final  regulations  clarify  that  unifoimity 


applies  on  the  basis  of  employees  with 
the  same  number  of  years  of  service. 
permitting  a  plan  formula  to  vary  the 
rate  of  disparity  for  employees  with 
different  years  of  service  without 
violating  uniformity.  The  proposed 
regulations  also  provided  that  a  plan 
could  adjust  the  rate  of  disparity  for 
employees  with  different  social  security 
retirement  ages  without  violating 
uniformity.  The  final  regulations  clarify 
that  those  adjustments  must  be  made  by 
increasing  the  base  benefit  percentage 
or  reducing  the  offset  percentage. 

Commentators  asked  that  the 
uniformity  rules  be  revised  to  allow  an 
offset  plan  to  provide  the  same  gross 
benefit  for  an  employee's  years  of 
service  up  to  35,  but  to  stop  applying  an 
offset  after  25  years  of  service.  Such  a 
benefit  design  violates  the  133%% 
accrual  rule  under  section  411(b)(lHB) 
and  thus  must  be  accrued  fractionally. 
However,  under  the  proposed 
regulations,  fractional  accrual  of  such  a 
benefit  would  violate  uniformity 
because  the  rate  of  disparity  varies  for 
employees  with  the  same  service.  Thus, 
the  final  regulations  deem  such  a  plan 
design  to  be  uniform,  in  order  to  provide 
parity,  the  deemed  uniformity  rule 
allows  a  similar  plan  design  in  a  defined 
benefit  excess  plan,  llie  deemed 
uniformity  rules  also  allow  a  defined 
benefit  plaa  like  a  defined  contribution 
plan,  to  adjust  the  disparity  provided  for 
an  employee  who  has  reached  the 
cimiulative  disparity  limit. 

b.  Reductions  in  the  Permitted  Disparity 

Commentators  suggested  changes  to 
the  adjustments  required  in  the  rate  of 
disparity  if  a  plan  uses  an  integration  or 
offset  level  other  than  covered 
compensation  or  if  benefits  commerce  at 
an  age  other  than  social  security 
retirement  age  or  in  a  form  other  than  a 
straight  life  annuity.  A  mmiber  of  those 
suggestions  are  reflected  in  final 
regulations. 

Commentators  asked  that  final 
regulations  under  section  401(a)(4) 
provide  a  safe  harbor  for  "PIA  offset 
plans."  Under  a  PIA  offset  plan,  benefits 
are  offset  by  a  portion  of  the  employee's 
primary  insurance  amount  ("PIA")  under 
the  Social  Security  Act.  While  the  final 
section  401(a)(4)  regulations  do  not 
include  an  explicit  safe  harbor  for  PIA 
offset  plans,  the  final  regulations  under 
section  401(1)  have  been  modified  to 
allow  certain  reductions  in  the 
maximum  permitted  disparity  to  be 
determined  on  an  individual  liasis,  as 
described  in  more  detail  below.  This 
change  will  enable  plans  to  meet  section 
401(1),  while  providing  benefit  levels 
generally  comparable  to  those  under  a 
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PIA  offset  formula.  This,  in  turn,  will 
allow  the  plans  access  to  the  safe 
harbors  provided  under  the  final  section 
401(a)(4)  regulations. 

Under  the  proposed  section  401(1) 
regulations,  the  0.75  percent  maximum 
offset  allowance  prescribed  in  section 
401(1](4)(B)  was  required  to  be  reduced 
equally  for  all  employees  if  any 
employee's  offset  was  based  on  final 
average  compensation  including 
amounts  above  covered  compensation. 
The  amount  of  the  reduction  was 
determined  by  comparing  the  highest 
amount  of  fmal  average  compensation 
that  could  be  used  in  the  calculation  of 
the  permitted  disparity  to  the  covered 
compensation  of  an  employee  currently 
at  the  social  security  retirement  age, 
using  a  table  in  the  regulations. 

The  reduction  in  the  maximum  offset 
allowance  implemented  section 
401(l)(4)(C)(i)(II),  which  requires 
reductions  in  the  maximum  permitted 
disparity  for  any  participant  in  an  o^set 
plan  with  final  average  compensation  in 
excess  of  covered  compensation. 
Commentators  noted,  howiever.  that  the 
approach  taken  in  the  proposed 
regulations  reduced  the  permitted 
disparity  factors  for  all  employees, 
including  those  with  Hnal  average 
compensation  that  did  not  exceed 
covered  compensation.  They  suggested 
that  the  reduction  was  therefore 
inconsistent  with  section  401(l)(4)(C](ii). 
which  provides  that  the  reduction  for 
participants  whose  compensation 
exceeds  covered  compensation  is  to  be 
based  on  the  replacement  ratio,  or 
percentage  of  compensation  replaced  by 
the  employer-derived  portion  of  primary 
insurance  amounts  under  the  Social 
Security  Act. 

Two  changes  were  suggested  in  the 
method  for  determining  the  reduced 
maximum  offset  allowance,  which  have 
been  adopted  in  the  final  regulations. 
First,  the  reduction  may  be  determined 
on  an  individual-by-individual  basis  by 
comparing  each  employee's  final 
average  compensation  to  the  employee's 
covered  compensation.  Thus,  the 
reduction  will  be  made  only  with 
respect  to  employees  with  final  average 
compensation  in  excess  of  covered 
compensation.  Second,  the  reduction 
may  be  made  by  interpolating  the 
adjustments  in  the  table  in  the 
regulations.  To  retain  parity,  these 
changes  also  apply  to  defined  benefit 
excess  plans. 

The  use  of  individual  disparity 
reductions  under  the  final  regulations 
will  allow  plans  to  define  an  offset  that 
generally  parallels  replacement  ratios 
for  employer-provided  social  security 
benefits  for  each  employee  whose  final 
average  compensation  exceeds  covered 


compensation.  At  the  same  time,  there 
will  be  no  reduction  in  the  permitted 
disparity  for  employees  whose  final 
average  compensation  does  not  exceed 
covered  compensation.  Plans  designed 
in  this  manner  should  be  able  to 
approximate  the  replacement  ratios  for 
a  PIA  offset  plan  within  the  structure  of 
section  401(1)  and  should  therefore  be 
able  to  use  the  existing  safe  harbors 
under  the  final  section  401(a)(4) 
regulations. 

Section  401(1]  also  requires  the  rate  of 
permitted  disparity  to  be  reduced  if 
benefits  commerce  before,  an  employee's 
social  security  retirement  age.  This  is 
because  social  security  benefits  before 
social  security  retirement  age  are  paid 
at  a  reduced  rate.  Under  the  regulations, 
the  disparity  reduction  is  based  on  the 
age  at  which  benefits  commence,  using 
tables  under  S  1.401(l)-3(e).  Many 
commentators  requested  that  the 
regulations  be  revised  to  take  into 
account  social  security  supplements. 
They  noted  a  common  distribution 
option  that  (1)  provides  an  employee 
with  a  temporary  supplement  at  early 
retirement,  thus  "filling  in"  the  disparity 
in  an  employee's  benefit  until  the 
employee  begins  collecting  social 
security  benefits,  and  (2)  applies  the 
permitted  disparity  rate  applicable  at 
the  age  the  supplement  ends,  rather  than 
the  lower  rate  applicable  at  the  age 
benefits  originally  commenced,  lliat 
plan  design  allows  an  employee  to  delay 
commencement  of  social  security 
benefits  until  social  security  retirement 
age  (thus  avoiding  a  reduction  in  social 
security  benefits)  and.  in  combination 
with  social  security  benefits,  provides 
an  employee  with  a  level  stream  of 
retirement  income.  The  final  section 
401(1)  regulations  have  been  modified  to 
allow  such  a  plan  design,  provided  the 
supplement  is  a  "qualified  social 
security  supplement"  as  defined  in 
S  1.401(a)(4)-12,  by  treating  benefits  as 
conunencing  at  the  age  the  supplement 
ends. 

Because  the  maximum  permitted 
disparity  of  0.75  percent  applies  at 
social  security  retirement  age,  the 
disparity  provided  at  normal  retirement 
age  of  65  must  be  reduced  to  0.70 
percent  or  0.65  percent  for  employees 
with  social  security  retirement  ages  of 
66  or  67  respectively.  For  simplicity, 
some  plans  use  a  disparity  rate  of  0.65 
percent  for  all  employees  at  age  65,  thus 
providing  less  than  the  maximum 
disparity  for  some  employees. 
Commentators  asked  that  such  a  plan  be 
permitted  to  apply  the  early  retirement 
reduction  factors  under  section  401(1)  on 
the  basis  of  0.65  percent  without  regard 
to  the  employees'  different  social 
security  retirement  ages.  Accordingly, 


the  final  regulations  provide  a  simplified 
table  of  early  retirement  factors  for 
those  plans. 

Commentators  also  requested  that  a 
plan  be  permitted  to  provide  an 
increased  rate  of  disparity  for  an 
employee  who  continues  working 
beyond  social  security  retirement  age  to 
parallel  increases  under  the  Social 
Security  Act  if  benefit  commencement  is 
delayed  beyond  social  security 
retirement  age.  Final  regulations  allow  a 
plan  to  increase  the  rate  of  disparity  to 
reflect  benefit  commencement  after 
social  security  retirement  age.  Increased 
disparity  rates  are  included  in  the  tables 
under  {  1.401(l)-3(e)  and  are  based  on 
the  increases  under  the  Social  Security 
Act. 

Generally,  section  401(1)  requires  the 
rate  of  disparity  to  be  reduced  if 
benefits  are  paid  in  a  form  more 
valuable  than  a  straight  life  annuity. 
Commentators  asked  that  a  plan  be 
permitted  to  provide  cost-of-living 
increases  after  retirement  without 
having  to  reduce  the  disparity  provided 
in  the  benefit  commencing  at  retirement. 
In  response  to  these  comments,  the  final 
regulations  allow  the  permitted  disparity 
limit  to  be  applied  at  retirement  without 
regard  to  automatic  post-retirement 
cost-of-living  increases  that  do  not 
exceed  the  rate  of  increase  in  social 
security  benefits  for  the  period  since 
retirement.  Similarly,  the  final  section 
401(a)(4)  regulations  also  contain  a 
special  safe  harbor  for  ad  hoc  post- 
retirement  cost-of-living  increases  under 
S  1.401(a)(4)-10. 

4.  Railroad  Plans 

Section  401(1)  authorizes  special 
permitted  disparity  rules  for  plans 
maintained  by  railroad  employers  to 
reflect  differences  between  the  social 
security  and  railroad  retirement 
systems.  The  proposed  regulations 
therefore  provided  special  rules  for 
railroad  plans.  Commentators  asked 
that  the  final  regulations  provide  (1)  a 
special  definition  of  "covered 
compensation"  for  railroad  plans  and  (2) 
special  rules  for  disparity  reductions  if  a 
plan  uses  an  integration  level  other  than 
covered  compensation  or  if  benefits 
commence  at  an  age  other  than  social 
security  retirement  age. 

Consistent  with  those  requests,  the 
final  regulations  in  fi  1.401(l)-4  define 
"railroad  covered  compensation"  based 
on  the  compensation  taken  into  account 
to  determine  benefits  under  the  RRTA 
and  allow  disparity  reductions  based  on 
a  comparison  of  the  integration  level  to 
railroad  covered  compensation.  In 
addition,  the  final  regulations  provide 
special  tables  of  reduced  disparity 
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factors  applicable 
benefits  under  a 


:o  early  retirement 
r^lroad  plan. 


5.  Overall  Permittt  d  Disparity 

Because  social  security  benefits  are 
based  on  an  emplc  yee's  earnings  for  35 
years,  section  401[  1  limits  the  disparity 
that  may  be  provic  ed  for  an  employee's 
total  years  of  servi  ce  to  35  times  the 
annual  permitted  c  isparity.  Section 
401(1)  also  requires  the  publication  of 
regulations  preventing  the  multiple  use 
of  permitted  dispa  ity  if  an  employee 
participates  in  moie  than  one  plan 
maintained  by  the  employer.  The 
proposed  section  4p^[\)  regulations 
therefore  contained  a  cumulative  limit 
on  the  disparity  pr  jvided  for  an 
employee's  total  y  ;ars  of  service  and 
contained  basic  oy  erall  permitted 
disparity  rules  for  an  employee  in  more 
than  one  plan. 

Since  puHicatio  i  of  the  proposed 
regulations,  questi  )ns  from  practitioners 
indicated  that  furt:  ler  guidance  was 
needed.  Accordin^y,  5  1.4mn)-5  of  the 
final  regulations  ptovides  great  detail 
concerning  the  overall  permitted 
disparity  limits.  TMose  rules  deal  with 
the  disparity  that  may  he  provided  if  an 
employee  benefits!  under  more  than  one 
plan  for  the  plan  yfear  (the  "annual 
overall  permitted  disparity  limit")  and 
the  disparity  that  tiay  be  provided  for 
an  employee's  total  years  of  service 
under  all  plans  (the  "cumulative  overall 
permitted  disparity  limit").  The  overall 
permitted  disparity  rules  take  into 
account  plans  that  satisfy  section  401(1) 
and  plans  that  imbute  permitted 
disparity  under  §  i.401(a)(4)-7. 

The  annual  ovetall  permitted  disparity 
limit  requires  the  determination  of  a 
fraction  based  on  the  disparity  provided 
an  employee  for  t&e  plan  year  under 
each  plan.  The  annual  overall  permitted 
disparity  limit  is  net  if  the  sum  of  those 
fractions  does  notlexceed  one.  The 
cumulative  overall  permitted  disparity 
limit  provides  generally  that  the  total  of 
an  employee's  anilual  parity  fractions 
for  all  years  cannat  exceed  35.  A  special 
rule  deems  the  cunalative  overall 
permitted  disparity  limit  to  be  met  if  an 
employee  has  not  [benefited  under  a 
defined  benefit  plan  for  any  year 
beginning  after  Dacember  31, 1991. 
Special  rules  are  4lso  provided  for  plans 
that  contain  multiple  formulas  and  plans 
under  which  benefits  or  allocations  are 
offset  by  benefits  cr  allocations  under 
another  plan. 

6.  Final  Pay  Plant  Under  Section 
401(a)(5)(D) 

Section  401(a](!  )(D]  provides  special 
rules  for  plans  th<  t  limit  an  employee's 
benefit  to  the  tota  I  of  the  employee's 
final  pay  and  the  employee's  employer- 
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provided  primary  insurance  amount 
("PIA").  The  proposed  section 
401(aK5)(D)  regulations  required  that  the 
employee's  employer-provided  PIA  be 
reduced  in  accordance  with  {  1.401(1)- 
3(e)  if  benefits  commence  before  an 
employee's  social  security  retirement 
age.  Conunentators  requested  guidance 
on  how  the  reductions  in  5  1.401(l)-3(e) 
are  applied.  Thus,  the  final  regulations 
under  §  1.401(a)(5)-l(e)  provide  that  the 
reduction  is  made  by  multiplying  the 
employee's  employer-provided  PLA  by 
the  ratio  of  the  factor  under  S  1.401(1}- 
3(e)  to  0.75. 

7.  Plans  Maintained  by  More  Than  One 
Employer 

Multiple  employer  plans  must  satisfy 
section  401(1)  on  an  employer-by- 
employer  basis  rather  than  on  the  basis 
of  participating  employers  in  the 
aggregate.  Any  non-coUectively 
bargained  portion  of  a  multiemployer 
plan  is  tested  as  a  multiple  employer 
plan.  The  consequences  of  failure  to 
satisfy  section  401(1)  with  respect  to  any 
component  of  this  testing  process  may 
affect  the  plan  for  all  participating 
employers.  The  fmal  regulations,  like  the 
proposed  regulations,  do  not  provide  an 
exception  to  this  rule.  However,  where  a 
multiemployer  plan  or  a  multiple 
employer  plan  fails  to  satisfy  section 
401(1),  in  a  proper  case,  the 
Commissioner  could  treat  the  plan  as 
satisfying  section  401(1)  for  innocent 
employers  by  requiring  corrective  and 
remedial  action  with  respect  to  the  plan, 
such  as  allowing  the  withdrawal  of  an 
offending  employer,  allowing  a 
disquali^ing  defect  to  be  cured  within  a 
reasonable  period  of  time  after  the  plan 
administrator  has  or  should  have 
knowledge  of  the  disqualifying  event  or 
was  otherwise  notified  by  the  Service  of 
the  disqualifying  defects,  or  requiring 
plan  amendments  to  prevent  future 
disqualifying  events. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  a  final 
Regulatory  Flexibility  analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Code,  the  proposed  regulations 
published  after  November  2a  1988.  were 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 


Drafting  InfonBatkm 

The  principal  author  of  these 
regulations  is  Patricia  McDermott  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  the  personnel  from 
other  offices  of  the  Treasury  and  the 
Service  participated  in  their 
development. 

Ust  of  Subiects  in  26  CFR  1.481-0 
Through  1.419A-2T 

Bonds,  Employee  benefit  plans. 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities. 
Trusts  and  trustees. 

Adoption  of  Amendments  to  the 

Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1-lNCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citations: 

Authority:  Sec.  7805.  6aA  Stat.  917:  28 
U.S.C.  7806  *  *  •  1 1.401(aU5)-l  aho  taroed 
under  28 U.S.C.  4m(a)(5);  5§1.401(l)-0 
through  1.401(IH>  also  issued  under  28  US.C. . 
401(1).*  *  * 

Par.  2.  Section  1.401-3  is  amended  by 
adding  a  new  paragraph  {e)(6)  to  read  as 
follows: 

S1.401-S    Raquiretnents  as  to  covaraga. 
<        •        •        •        * 

(e)  *  *  * 

(6)  This  paragraph  (e)  does  not  apply 
to  plan  years  beginning  on  or  after 
January  1. 1989. 
***** 

Pap.  3.  A  new  i  1.401(a)(5)-l  is  added 
to  read  as  follows: 

S  1.401(a)(S>-1     Special  rulea  ratating  to 
nondlscrhnlnatton  requirement*. 

(a)  In  general.  Section  401(a)(5)  sets 
out  certain  provisions  that  will  not  of 
themselves  be  discriminatory  within  the 
meaning  of  section  410{b)(2)(A)(i)  or 
section  401(a)(4).  The  exceptions 
specified  in  section  401(a)(5)  are  not  an 
exclusive  enumeration,  but  are  merely  a 
recital  of  provisions  frequently 
encountered  that  will  not  of  themselves 
constitute  prohibited  discrimination  in 
contributions  or  benefits.  See  section 
401(a)(4)  and  the  regulations  thereunder 
for  the  basic  nondiscrimination  rules. 
See  S  1.410(b)-4  for  the  rule  of  section 
410(b)(2){A)(i)  (relating  to  the 
nondiscriminatory  classification  test 
that  is  part  of  the  minimum  coverage 
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requirements)  referred  to  in  section 
401(a)(5KA).  See  paragraph  (b)  through 
(f)  of  this  section  for  special  rules  used 
in  applying  the  section  401(aH4) 
nondiscrimination  requirements  under 
the  remaining  provisions  of  section 
401(81(5). 

(b)  Salaried  or  chrical  employees.  A 
plan  does  not  fail  to  satisfy  the 
nondiscrimination  requirements  of 
section  401(a)(4)  merely  because 
contributions  or  beneHts  provided  under 
the  plan  are  limited  to  salaried  or 
clerical  employees. 

(c)  Uniform  relationship  to 
compensation.  A  plan  does  not  fail  to 
satisfy  the  nondiscrimination 
requirements  of  section  401(a)(4)  merely 
because  the  contributions  or  l>enefit8  of. 
or  on  behalf  of.  the  employees  under  the 
plan  bear  a  imiform  relationship  to  the 
compensation  (within  the  meaning  of 
section  414(s))  of  those  employees. 

(d)  Certain  disparity  permitted  (1) 
Under  section  401(a)(5)(C).  a  plan  does 
not  discriminate  in  favor  of  hi^ly 
compensated  employees  (as  defined  in 
section  414(q)).  within  the  meaning  of 
section  401(a)(4).  in  the  amount  of 
employer-provided  contributions  or 
benefits  solely  because — 

(i)  In  the  case  of  a  defined 
contribution  plan,  employer 
contributions  allocated  to  the  accounts 
of  employees  favor  highly  compensated 
employees  in  a  manner  permitted  by 
section  401(1)  (relating  to  permitted 
disparity  in  plan  contributions  and 
benefits).  asKi 

(ii)  In  the  case  of  a  defmed  plan, 
employer-provided  benefits  favor  highly 
compensated  empk>yees  in  a  manner 
permitted  by  section  401(1)  (relating  to 
permitted  (Usparity  in  plan  contributions 
and  benefits). 

See  IS  1.401(1)-1  through  1.401(1)^  for 
rules  under  whidi  a  plan  may  satisfy 
section  401(1)  for  purposes  of  the  safe 
harbors  of  8§  l>t01(a)(4]-2(b)(3)  and 
1.401(a)(4)-3(b). 

(e)  Depned  benefit  plans  integrated 
with  social secarity--{i]  In  general. 
Under  section  401(aX5HD)>  ■  defmed 
benefit  ptan  does  not  discriminate  in 
favor  of  hi^ily  compensated  employees 
(as  defined  In  section  414(q))  with 
respect  to  the  amount  of  employer- 
provided  contributions  or  benefits  solely 
because  the  plan  provides  that,  with 
respect  to  each  employee,  the  employer- 
provided  accrued  retirement  benefit 
under  the  plan  is  linited  to  the  excess  (if 
any) of — 

(i)  The  employee's  final  pay  from  the 
employer,  over 

(ii)  The  employeriNtnrided  rctiretnent 
benefit  created  aider  the  Social  Secwity 
Act  and  attribotable  to  service  by  the 
employee  for  the  employer. 


(2)  Final  pay.  For  purposes  of 
paragraph  (e)(l)(i)  of  this  section,  an 
employee's  fmal  pay  from  the  employer 
as  of  a  plan  year  is  the  employee's 
compensation  (as  defined  in  section 
414(q)(7))  for  the  year  (ending  with  or 
within  the  5-plan-year  period  ending 
with  the  plan  year  in  which  the 
employee  terminates  from  employment 
with  the  employer)  in  which  the 
employee  receives  the  highest 
compensation  from  the  employer. 
Notwithstanding  the  preceding  sentence, 
final  pay  for  eadi  employee  under  the 
plan  may  be  determined  with  reference 
to  the  5-plan-year  ending  with  the  plan 
year  before  the  plan  year  in  which  the 
employee  terminates  from  employment 
with  the  employer.  In  determining  an 
employee's  final  pay,  the  plan  may 
specify  any  12-m(mth  period  (e&dhig 
with  or  within  the  applicable  5-plan- 
year  period)  as  a  year  provided  the 
specified  12-month  period  is  uniformly 
and  consistently  applied  with  respect  to 
all  employees.  In  determining  an 
employee's  final  pay,  compensation  for 
any  year  hi  excess  of  the  applicable 
limit  under  section  401(a)(17)  for  the 
year  may  not  be  taken  into  account 

(3)  Rules  for  determining  amount  of 
employer-provided  social  security 
retirement  benefit  For  purposes  of 
paragraph  (e)(l)(ii)  of  this  section,  the 
following  rules  apply. 

(i)  The  employer-provided  retirement 
benefit  on  which  any  reduction  or  offset 
in  the  employee's  accrued  retirement 
benefit  is  based  is  limited  solely  to  the 
employer-provided  primary  insurance 
amount  payable  under  section  215  of  the 
Social  Security  Act  attributable  to 
service  by  the  employee  for  the 
employer. 

(ii)  The  employei^provided  primary 
insurance  amount  attributable  to  service 
by  the  employee  for  the  employer  is 
determined  b^  multiplying  the  employer- 
provided  portion  of  the  employee's 
projected  primary  insurance  amoimt  by 
a  fraction  (not  exceeding  1),  the 
numerator  of  which  is  the  employee's 
number  of  complete  years  of  covered 
service  for  the  employer  under  the 
Social  Security  Act.  and  the 
denominator  of  which  is  35. 

(4)  Projected  primary  insurance 
amount  (i)  As  of  a  plan  year,  an 
employee's  projected  primary  insurance 
amount  is  the  primary  insurance 
amount,  determined  as  of  the  close  of 
the  plan  year  (the  "determination  date"), 
payable  to  the  employee  upon 
attainment  of  the  employee's  social 
security  retirement  age  (as  determined 
under  section  415(bKS)).  assuming  the 
employee's  annual  compensation  from 
the  employer  that  is  treated  as  wages  for 
purposes  of  the  Social  Security  Act 


remains  the  same  from  the  plan  year 
until  the  employee's  attainment  of  social 
security  retirement  age.  With  respect  to 
service  by  the  employee  for  the 
employer  before  the  determination  date, 
the  actual  compensaticHi  paid  to  the 
employee  by  the  employer  during  all 
periods  of  service  of  the  employee  for 
the  employer  covered  by  the  Social 
Security  Act  must  be  used  in 
determining  an  employee's  projected 
primary  insurance  amount.  With  respect 
to  years  before  the  employee's 
commencement  of  service  for  the 
employer,  in  determining  the  employee's 
projected  primary  insurance  amount,  it 
may  be  assumed  that  the  employee 
received  compensation  in  an  amount 
computed  by  using  a  six-percent  salary 
scale  projected  backwards  from  the 
determination  date  to  the  employee's 
21st  birthday.  However,  if  the  employee 
provides  the  employer  with  satisfactory 
evidence  of  the  employee's  actual  past 
compensation  for  the  prior  years  treated 
as  wages  under  the  Social  Security  Act 
at  the  time  the  compensation  was 
earned  and  the  actual  past 
compensation  results  in  a  smaller 
projected  primary  insurance  amount,  the 
plan  must  use  the  actual  pest 
compensation.  The  plan  administralor 
must  give  clear  written  notice  to  each 
employee  of  the  employee's  right  to 
supply  actual  compensation  history  and 
of  the  financial  consequences  of  failing 
to  supply  the  history.  The  notice  must  tie 
given  each  time  the  summary  plan 
description  is  provided  to  the  employee 
and  must  also  be  given  upon  the 
employee's  separation  from  service.  The 
notice  must  also  state  that  the  employee 
can  obtain  the  actual  compensation 
history  from  the  Social  Security 
Administration.  In  determining  the 
employee's  projected  primary  rnsurance 
amount,  the  employer  may  not  lake  into 
account  any  compensation  from  any 
other  employer  while  the  employee  is 
employed  by  the  employer. 

(ii)  As  of  a  plan  year,  the  empioyei^ 
provided  portion  of  the  employee's 
projected  primary  insurance  amount 
under  the  Social  Security  Act  is  50 
percent  of  the  employee's  proved 
primary  insurance  amount  (as 
determined  under  paragraph  (e)(4)(i)  of 
this  section). 

(5)  Employer-provided  accrued 
retirement  benefit.  For  purposes  of  this 
section,  the  employee's  employer- 
provided  accrued  retirement  benefit  as 
of  a  plan  year  is  the  employee's  accrued 
retirement  benefit  under  the  plan 
(determined  on  an  actual  basis  and  not 
on  a  projected  basis)  attributable  to 
employer  contributions  under  the  plan. 
With  respect  to  plans  that  provide  for 
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employee  contribute 
411  (c)  for  rules  relal 
of  accrued  benefits 
contributions  and  e^ 
contributions. 

[Q]  Additional  ml 
year,  paragraph  (e)( 
does  not  apply  to 


)ns,  see  section 

to  the  allocation 
>etween  employer 
iployee 

■5.  (i)  As  of  a  plan 
]  of  this  section 
extent  that  its 
application  would  result  in  a  decrease  in 
an  employee's  accrued  benefit.  See 
sections  411(b)(1)(G)  and  411(d)(6). 

(ii)  Section  401(a)(5)(D)  and  this 
paragraph  (e)  do  no^  apply  to  a  plan 
maintained  by  an  eiiployer,  determined 
for  purposes  of  the  federal  Insurance 
Contributions  Act  or  the  Railroad 
Retirement  Tax  Actj  as  applicable,  that 
does  not  pay  any  wkges  within  the 
meaning  of  section  S121(a]  or 
compensation  within  the  meaning  of 
section  3231(e).  For  this  purpose,  a  plan 
maintained  for  a  self-employed 
individual  within  thje  meaning  of  section 
401(c)(1),  who  is  alsb  subject  to  the  tax 
under  section  1401,  \a  deemed  to  be  a 
plan  maintained  by  an  employer  that 
pays  wages  within  the  meaning  of 
section  3121(a).       J 

(iii)  If  a  plan  provides  for  the  payment 
of  an  employee's  adcnied  retirement 
benefit  (whether  or  not  subsidized) 
commencing  before:an  employee's 
social  security  retirfment  age,  the 
projected  employeriprovided  primary 
insurance  amoimt  attributable  to  service 
by  the  employee  fos  the  employer  (as 
determined  under  paragraphs  (e)(3)  and 
(e)(4)  of  this  sectionl  that  may  be 
applied  as  an  offset  to  limit  the 
employee's  accrued  retirement  benefit 
must  be  reduced  in  accordance  with 
S  1.401(l}-3(e)(l).  Tlie  reduction  is  made 
by  multiplying  the  employee's  projected 
employer-provided  primary  insurance 
amount  by  a  fractia|i.  the  numerator  of 
which  is  the  approf^ate  factor  under 
S  1.401(l)-3(e)(l),  arid  the  denominator 
of  which  is  0.75  percent. 

(iv)  The  Conunisaioner  may,  in 
revenue  rulings,  notices  or  other 
documents  of  geneml  applicability, 
prescribe  additional  rules  that  may  be 
necessary  or  appropriate  to  carry  out 
the  purposes  of  thia  section,  including 
rules  relating  to  the  determination  of  an 
employee's  projected  primary  insurance 
amount  attributablf  to  the  employee's 
service  for  former  Employers  and  rules 
applying  section  40|l(a)(5)(D)  with 
respect  to  an  employer  that  pays  wages 
within  the  meaning;  of  section  3121(a)  or 
compensation  withfn  the  meaning  of 
section  3231(e)  for  i  lome  years  and  not 
for  other  years. 

(7)  Effective  data  This  paragraph  (e) 


is  effective  for  plan 
after  December  31 


years  beginning 
11988. 
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(8)  Examples.  Th ;  following  examples 
illustrate  this  para;  raph  (e). 


Example  I.  Employer  Z  maintains  a 
noncontributory  defined  benefit  plan  that 
uses  the  calendar  year  as  its  plan  year.  The 
plan  provides  a  normal  retirement  benefit 
commencing  at  age  S5,  equal  to  $500  a  year, 
multiplied  by  the  employee's  years  of  service 
for  Z,  limited  to  the  excess  of  the  amount  of 
the  employee's  final  pay  from  Z  (as 
determined  in  accordance  with  paragraph 
(e)(2)  of  this  section)  over  the  employee's 
employer-provided  primary  insurance 
amount  attributable  to  the  employee's  service 
for  Z.  If  an  employee's  social  security 
retirement  age  is  greater  than  65,  the  plan 
provides  for  reduction  of  the  employee's 
employer-provided  primary  insurance 
amount  in  accordance  with  paragraph 
(e](e)(iii]  of  this  section.  The  plan  provides  no 
limitation  on  the  number  of  years  of  service 
taken  into  account  in  determining  benefits 
under  the  plan.  Employee  A  retires  on  July  6, 
1995.  at  A's  social  security  retirement  age  of 
65  yvith  35  years  of  service  for  Z.  The  plan 
uses  the  plan  year  as  the  12  month  period  for 
determining  an  employee's  year  of  final 
highest  pay  from  the  employer.  A't 
compensation  for  A's  final  5  plan  years  is  as 
follows: 


1995  plan  year.... 

$ia500 

1994  plan  year.... 

$20,000 

1993  plan  year.... 

$18,000 

1992  plan  year.... 

$i7,nnn 

1991  plan  year.... 

$18,500 

A's  annual  primary  insurance  amount  under 
social  security,  determined  as  of  A's  social 
security  retirement  age,  is  $9,000,  of  which 
$4,500  is  the  employer-provided  portion 
attributable  to  A's  service  for  Z  ($0,000  X  50 
percent  x  35/35).  Under  the  plan's  benefit 
formula  (disregarding  the  final  pay 
limitation),  A  would  be  entitled  to  receive  a 
normal  retirement  benefit  of  $17,500  ($500  X 
35  years).  However,  under  the  plaa  A's 
otherwise  determined  normal  retirement 
benefit  of  $17,500  is  limited  to  the  excess  of 
the  amount  of  As  final  pay  from  Z  over  A's 
employer-provided  primary  insurance 
amount  under  social  security  attributable  to 
A's  service  for  Z.  Accordingly,  A's  normal 
retirement  benefit  is  determined  to  be  $15,500 
($20,000  (A's  final  pay  bom  Z)  less  $4,500  (A's 
employer-provided  primary  Insurance 
amount  attributable  to  A's  service  for  Z\ 
rather  than  $17,500.  The  final  pay  limitation 
in  Z's  plan  satisfies  section  401(a)(5)(D)  and 
this  paragraph  (e).  Accordingly,  the  plan 
maintained  by  Z  does  not  discriminate  in 
favor  of  highly  compensated  employees 
within  the  meaning  of  section  401(a)(4) 
merely  because  of  the  final  pay  limitation 
contained  in  the  plaa 

Example  Z  Assume  the  same  facts  as  in 
Example  1.  except  that  A  has  32  years  of 
service  and  service  for  Z  when  A  retires  at 
A's  social  security  retirement  age.  Under  the 
plan's  benefit  formula  (disregarding  the  final 
pay  limitation),  A  would  be  entitled  to 
receive  an  annual  normal  retirement  benefit 
of  $16,000  ($500  X  32  years).  However,  the 
plan  provides  that  A't  normal  retirement 
benefit  of  $16,000  will  be  limited  to  $15,500 
($20,000  (the  amount  of  A's  final  pay  from  Z) 
less  $4,500  ( Vt  of  A's  primary  insurance 


amount  under  the  Social  Security  Act)).  The 
final  pay  limitation  does  not  satisfy  this 
paragraph  (e).  The  portion  of  A's  employer- 
provided  primary  insurance  amount  under 
the  Social  Security  Act  attributable  to  A's 
service  for  Z  is  32/35  X  $4,500.  or  $4,114. 
Therefore,  to  satisfy  this  paragraph  (e).  the 
final  pay  provision  in  Z's  plan  may  not  limit 
A's  otherwise  determined  normal  retirement 
benefit  of  $16,000  to  less  than  $15,886  ($20,000 
(the  amount  of  X's  final  pay)— $4,114  (the 
portion  of  A's  employer-provided  primary 
insurance  amount  attributable  to  A's  service 
for  Z)). 

Example  3.  (a)  Employer  X  maintains  a 
noncontributory  defmed  tienefit  plan  that 
uses  the  calendar  year  as  its  plan  year.  The 
formula  for  determining  benefits  under  the 
plan  provides  a  normal  retirement  benefit  at 
age  65  equal  to  90  percent  of  an  employee's 
final  average  compensation,  with  the  benefit 
reduced  by  Vioth  for  each  year  of  the 
employee's  service  less  than  30  and  hmited  to 
the  employee's  final  pay  (as  determined  in 
accordance  with  paragraph  (e)(2)  of  this 
section)  less  the  employee's  employer- 
provided  primary  insurance  amount  under 
social  security  attributable  to  the  employee's 
service  for  X.  The  plan  determines  an 
employee's  employer-provided  projected 
primary  insurance  amount  under  social 
security  attributable  to  the  employee's 
service  for  X  in  accordance  with  paragraph 
(e)(3)  of  this  section  and  applies  the 
reductions  applicable  under  paragraph 
(e)(6)(iii)  of  this  section  if  benefits  commence 
before  social  security  retirement  age.  The 
plan  determines  an  employee's  accrued 
benefit  under  the  fractional  accrual  method 
of  section  411(b)(1)(C). 

(b)  Employee  A  commences  participation 
in  the  plan  on  lanuary  1, 199a  when  A  is  35 
years  of  age.  A's  social  security  retirement 
age  is  67.  As  of  the  close  of  the  2014  plan 
year,  A's  final  average  compensation  from  X 
is  $15,000:  A's  final  pay  from  X  is  $15,400,  and 
A's  projected  employer-provided  annual 
primary  insurance  amount  under  social 
security  attributable  to  A's  service  for  X  is 
$4,00a(after  the  reduction  applicable  under 
paragraph  (e)(e](iii)  of  this  section).  Under  the 
plan  formula,  A's  accrued  benefit  as  of  the 
close  of  the  2014  plan  year  is  $11,250  (90 
percent  x  $15,000  x  25/30).  As  of  the  dose 
of  the  2014  plan  year,  the  plan's  final  pay 
limitation  does  not  affect  A's  benefit  because 
A's  accrued  benefit  under  the  plan  as  of  the 
close  of  the  plan  year  ($11,250)  does  not 
exceed  A's  final  pay  of  $15,400  from  X, 
determined  as  of  the  close  of  the  plan  year, 
less  A's  employer-provided  projected  primary 
insurance  amount  under  social  security 
attributable  to  A's  service  for  X  ($4,000). 

(c)  Assume  that,  as  of  the  close  of  the  2015 
plan  year,  A's  final  average  compensation 
fit>m  X  is  $14,500  and  A's  final  pay  from  X  is 
$15,400.  Assume  also  that  as  of  the  close  of 
the  2015  plan  year,  A's  employer-provided 
primary  insurance  amount  attributable  to  A's 
service  for  X  is  $4,200  (after  the  reduction 
applicable  under  paragraph  (e)(6)(iii)  of  this 
section).  Accordingly,  As  accrued  benefit  as 
of  the  close  of  the  2015  plan  year  is  $11,310 
(90  percent  X  $14,500  X  26/30).  Under  the 
plan's  final  pay  limitation.  A's  accrued 
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benefit  of  $11,310  would  b«  United  to  tllJOO, 
the  amount  of  A'a  final  p«y  from  X  ($15.4001, 
less  A's  employer-provided  projected  prinMry 
insurance  amount  under  social  security 
attributable  to  A's  service  for  X  ($4,200). 


However,  the  plan's  final  pay  liiUtation  may 
not  be  applied  to  limit  A's  accrued  benefit  for 
the  2015  plan  year  to  an  smoiutt  below 
$11,250,  which  was  A's  accrued  benefit  under 
the  plan  at  the  dose  of  the  prior  plan  year. 


The  foregoing  is  further  illustrated  in  tbe 
following  table  for  the  plan  years  presented 
above  and  for  additional  years  of  servica 
performed  by  A  for  X. 


Table 

(In  dollar  amountal 


t 

VMrtorwrvioa 

2 

flntt 

compen— • 

tkm 

3 

mtmrtan 

tamulm 
<Colunin2 

XO-tX 

yavsor 
aaMioa/30) 

4 
Final  pay 

5 

Emplover- 
prwMbd 
proiectod 
prtfnary 
ktsuranca 

under  social 

•acurtty 
aKitiMtibte 
to  service 

tor 
employer 

8 

BenefitM 
fmalpay 

reduction  Is 
•ppkedm 

tuti  (Column 

4  - 

Column  5) 

7 

BanemiD 
«MetiAis 

enMiad 

(malar  ol 

OoiMivtCor 

CotMnw3. 

Mnollaes 

than 

Cokimnr 

torprier 

>«^ 

25 

$15,000 
14,500 
15,500 
15.500 
15.000 
14,500 

$11,250 
11J10 
12,555 
13.020 
13,050 
13,050 

$15,400 
15.400 
15.800 
18.000 
18.000 
16,000 

$4,000 

4.200 
4.400 
4.500 
4J00 

5,000 

$11,400 
11.200 
11.400 
11,500 
11.200 
11.000 

$11,250 

28                                             ,„  

11.250 

27                      ,     

11.400 

?fl         ...._.._.__._. 

11.500 

29 _ 

11,500 

30                                                        .              .  ..._ _..._ r. 

11,500 

(f)  Certain  benefits  not  taken  into 
account  In  determining  whether  a  fAan 
satisfies  section  4Ql(aH4)  and  this 
section,  other  benefits  created  under 
state  or  federal  law  (e^„  worker's 
compensation  benefits  or  black  long 
benefits)  may  not  be  taken  into  accowiL 

(g)  More  than  one  pkm  treated  a»  single 
plan.  [Reserved) 

Par.  4.  There  is  added  the  following 
new  9S  l-401(l)-0  through  1.40in)-e  after 
§  I.401(k}-1  to  read  as  follows: 

§1.401(I)-0   TaMaereontants. 

This  section  contafais  a  listing  of  the 
headings  of  S§  1.4(n(I)-l  through 

i.40i(l)-e. 

§  1.401  (I hi    Permitted  disparity  with  respect 
to  employer-provided  contributioBB  or 
benefits. 

(a)  Permitted  disparity. 

(1)  In  general. 

(2)  Overview. 

(3)  Exclusive  rales. 

(4)  Exceptions. 

(5)  Additional  rules. 

(b)  Relationship  to  otiier  reqatremcttts. 
(l)In  general. 

(2)  Determioation  of  accrued  benefit  to 
avoid  reduction. 

(c)  DeHnitions. 

(1)  Accumulation  plan. 

(2)  Average  annual  compensatioa 

(3)  Base  benefit  percentage. 

(4)  Base  contribution  percentage. 

(5)  Benefit  formula. 

(6)  Benefit*,  rights,  and  features. 

(7)  Covered  compotsaticB. 
(i)  In  general. 

(ii)  Special  rules. 
,    (A)  Rounded  table. 

(B)  Proposed  regulation  defitiitiefi. 

(iii)  Period  for  uaing  covered  tompansattoB 
amount 

(8)  Deflned  benefit  plaa 


(9)  Defined  contribution  plaa. 

(10)  Disparity. 

(11)  Employee. 

(12)  Employer 

(13)  Employer  contributioaa. 

(14)  Excess  benefit  percentage. 

(15)  Excess  contribution  percentage. 

(16)  Excess  plan. 

(i)  Defined  benefit  es^cess  piaa. 

(ii)  Defined  contribution  exceu  plan. 

(17)  Final  average  compensatioii. 
(i)  In  general. 

(ii)  Limitations. 

(iii)  Determination  of  section  414(s] 
compensation. 

(18)  Cross  benefit  percentage. 

(19)  Highly  compensated  employee. 

(20)  Integration  level. 

(21)  Nonexcludable  employee. 

(22)  Ofiset  level. 

(23)  Offset  percentage. 

(24)  Offset  plan. 

(25)  Plan. 

(26)  Plan  year  compensation. 

(27)  Qualified  plan. 

(28)  Section  401(1)  plan. 

(29)  Section  414(s)  compensation. 

(30)  Social  securi^  retireownt  age. 

(31)  Straight  life  annuity. 

(32)  Taxable  wage  base. 

(33)  Year  of  service. 

§1.401(l)-2.    Permitted  disparity  for  defined 
contribution  plans. 

(a)  Requirements. 

(1)  In  general. 

(2)  Excess  plan  requireawnl, 

(3)  Maximum  disparity. 

(4)  Uniform  disparity. 

(5)  Integration  level. 

(b)  Maximum  permitted  disparity. 

(1)  In  general. 

(2)  Maximum  excess  allowance. 

(c)  Uniform  disparity. 

(1)  In  general. 

(2)  Deemed  uniformity, 
(i)  In  general 


(ii)  Overall  permitted  disparity, 
(iii)  Non-FICA  employees. 

(d)  Integration  level. 

(1)  In  general. 

(2)  Taxable  wage  base. 

(3)  Single  dollar  amount. 

(4)  Intermediate  amount. 

(5)  Prorated  integration  level  for  short  plan 
year.- 

(e)  Examples. 

§1.401fl}-a.    Permitted  disparity  for  defined 
benefit  plans. 

(a)  Requirements. 

(1)  In  general. 

(2)  Excess  or  offset  plan  requirement 

(3)  Maximum  disparity 

(4)  Uniform  disparity. 

(5)  Integration  or  offset  level. 

(6)  Benefits,  rights  and  features. 

(b)  Maximum  permittrd  disparity. 

(1)  In  general. 

(2)  Maximum  excus>s  uH  wanca. 

(3)  Maximum  offset  all    vance. 

(4)  Rules  of  applicdtioii 
(i)  Disparity  prov'     a 
(ii)  Reductions  ii< 


(iii)  Normal  and  > 

(A)  In  general. 

(B)  Level  annuity 

(C)  Other  forms. 

(D)  Post-retiremr 
adjustments. 

(7)  In  general. 
(2)  Requirement.-^ 

(E)  Section  417(* 
(5)  Examples, 
(c)  Uniformity  d 

(1)  In  general. 

(2)  Deemed  unit 
(i)  In  general, 
(ii)  Use  of  fiacti 

for  35  years. 

(iii)  Use  of  fracti 
for  fewer  than  35  j 


the  plan  year. 

,  rate. 

lomu  of  benefit. 


•f-living 


in. 


j1  and  disparity 
jal  and  disparity 
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(iv)  Different  soci<  1  securiJy  retiremenl 
ages. 

(v)  Reduction  for  i  itegration  level. 

(vi)  Overall  permit  ted  disparity. 

(vii)  Non-FICA  err  ployees. 

(viii)  Average  ann  lal  compensation 
adjustment  for  offse  plan. 

(3)  Examples. 

(d)  Requirements  I  or  integration  level  or 
offset  compensation 

(1)  In  general. 

(2)  Covered  compensation. 

(3)  Uniform  percentage  of  covered 
compensation. 

(4)  Single  dollar  afiount 
(3)  Intermediate  a^iount. 

(6)  Intermediate  afnount  safe  harbor. 
[7]  Prorated  integi  ition  level  for  short  plan 
year. 

(8)  Demographic  r  >quirements. 
(i)  In  general. 

(ii)  Attained  age  r  »quirement. 

(iii)  Nondiscrimini  ition  requirement. 

(A)  Minimum  pert  entage  test. 

(B)  Ratio  test. 

(C)  High  dollar  an  ount  test. 

(9)  Reduction  in  th  e  %  of  1  percent  factor  if 
integration  or  offset  evel  exceeds  covered 
compensation. 

(i)  In  general. 

(ii)  Uniform  percei  itage  of  covered 
compensation, 
(iii)  Single  dollar  i  mount 

(A)  Plan-wide  red  iction. 

(B)  Individual  redi  ictions. 
(iv)  Reductions. 

(A)  Table. 

(B)  Interpolation. 

(10)  Examples. 

(e)  Adjustments  t(  the  0.75-percent  factor 
for  benefits  commer  cing  at  ages  other  than 
social  security  retire  ment  age. 

(1)  In  general. 

(2)  Adjustments. 

(i)  Benefits  comm(  ncing  on  or  after  age  55 
and  before  social  se  :urity  retirement  age. 

(ii)  Benefits  comm  encing  after  social 
security  retirement  t  ge  and  on  or  before  age 
70. 

(iii)  Benefits  conn  lencing  before  age  55. 

(iv)  Benefits  comr  lencing  after  age  70. 

(3)  Tables. 

(4)  Exception  for  ( ertain  disability  benefits. 

(5)  Benefit  commencement  date, 
(i)  In  general. 

(ii)  Qualified  socii  if  security  supplement. 

(6)  Examples. 

(f)  Benefits,  rights  and  features, 
jl)  Defined  benefi  t  excess  plan. 

(2)  Offset  plan. 

(3)  Examples. 

(g)  No  reductions  in  0.75-percent  factor  for 
death  benefits. 

(h)  Benefits  attrib  itable  to  employee 
contributions  not  ta  len  into  account 
(i)  Multiple  integration  levels.  (Reserved) 
(j)  Additional  rules. 

§  1.401(l)-4    Special  rules  for  railroad  plans 

(a)  In  general.       I 

(b)  Defined  contrnution  plans. 

(1)  In  general.       ' 

(2)  Single  integration  level  method, 
(i)  In  general, 
(ii)  Definitions. 

(3)  Two  integration  level  method 


(i)  In  general. 

(ii)  Total  disparity  requirement 

(iii)  Intermediate  disparity  requirement 

(iv)  Definitions. 

(c)  Defined  benefit  excess  plans. 

(1)  In  general. 

(2)  Single  integration  level  method, 
(i)  In  general. 

(ii)  Definitions. 

(3)  Two  integration  level  method, 
(i)  In  general. 

(ii)  Employee  with  lower  covered 
compensation. 

(iii)  Employee  with  lower  railroad 
retirement  covered  compensation. 

(iv)  Definitions. 

(d)  Offset  plans. 

(1)  In  general. 

(2)  Maximum  tier  2  and  supplementary 
annuity  offset  allowance. 

(e)  Additional  rules. 

(1)  Definitions. 

(2)  Adjustments  to  0.75-percent  factor. 

(3)  Adjustments  to  0.56-percent  factor.   '= 

(4)  Overall  permitted  disparity. 

§  1.401(l)-5    Overall  permitted  disparity 
limits. 

(a)  Introduction. 

(1)  In  general. 

(2)  Plan  requirements. 

(3)  Plans  taken  into  account. 

(b)  Annual  overall  permitted  disparity 
limit. 

(1)  In  general. 

(2)  Total  annual  disparity  fraction. 

(3)  Annual  defined  contribution  plan 
disparity  fraction. 

(4)  Annual  defined  benefit  excess  plan 
disparity  fraction. 

(5)  Annual  offset  plan  disparity  fraction. 

(6)  Annual  imputed  disparity  faction. 

(7)  Annual  nondisparate  fraction. 

(8)  Determination  of  fraction, 
(i)  General  rule 

(ii)  Multiple  formulas, 
(iii)  Offset  arrangements. 

(A)  In  general. 

(B)  Defined  benefit  plans. 

(C)  Deflned  contribution  plans, 
(iv)  Applicable  percentages. 

(9)  Examples. 

(c)  Cumulative  permitted  disparity  limit 

(1)  In  general. 

(i)  Employees  who  benefit  under  defined 
benefit  plans. 

(ii)  Employees  who  do  not  benefit  under 
defined  benefit  plans. 

(iii)  Certain  plan  years  disregarded. 

(iv)  Determination  of  type  of  plan. 

(2)  Cumulative  disparity  fraction. 

(3)  Determination  of  total  annual  disparity 
fractions  for  prior  years. 

(i)  Pre-effective  date  years, 
(ii)  Option  for  any  prior  year. 

(4)  Examples. 

(d)  Additional  rules. 


§1.401(l)-e 
rules. 


Effective  dates  and  transition 


(a)  In  general 

(b)  Defined  contribution  plans. 

(c)  Defined  benefit  plans. 

(d)  Collectively  bargained  plans. 


§  1.401(l>-1    Permitted  disparity  In 
•mployef-provided  contrilMJtions  or 
iMMfits. 

(a)  Permitted  disparity— [l]  In 
general.  Section  401(a)(4)  provides  that 
a  plan  is  a  qualified  plan  only  if  the 
amount  of  contributions  or  benefits 
provided  under  the  plan  does  not 
discriminate  in  favor  of  highly 
compensated  employees.  See 
9  1.4m(a)(4)-l(b)(2).  Section  401(a)(5)(C) 
provides  that  a  plan  does  not 
discriminate  in  favor  of  highly 
compensated  employees  merely  because 
of  disparities  in  employer-provided 
contributions  or  benefits  provided  to,  or 
on  behalf  of,  employees  under  the  plan 
that  are  permitted  under  section  401(1). 
Thus,  if  a  plan  satisfies  section  401(1). 
permitted  disparities  in  employer- 
provided  contributions  or  benefits  under 
a  plan  are  disregarded,  by  reason  of 
section  401(a)(5)(C),  in  determining 
whether  the  plan  satisfies  any  of  the 
safe  harbors  under  SS  1.401{a)(4)-2(b)(3} 
and  1.401(a)(4)-3(b).  However,  even  if 
disparities  in  employer-provided 
contributions  or  benefits  under  a  plan 
are  permitted  under  section  401(1)  and 
thus  do  not  cause  the  plan  to  fail  to 
satisfy  S  1.401(a)(4}-l(b)(2),  the  plan 
may  still  fail  to  satisfy  section  401(a)(4) 
for  other  reasons.  Similarly,  even  if 
disparities  in  employer-provided 
contributions  or  benefits  under  a  plan 
are  not  permitted  under  section  401(1) 
and  thus  may  not  be  disregarded  under 
section  401(a)(4)  by  reason  of  section 
401(1).  the  plan  may  still  be  found  to  be 
nondiscriminatory  under  the  tests  of 
section  401(a)(4),  including  the  rules  for 
imputing  permitted  disparity  under 

S  1.401(a)(4K- 

(2)  Overview.  Rules  relating  to 
disparities  in  employer-provided 
contributions  under  a  defined 
contribution  plan  are  provided  in 
S  1.401(l)-2.  For  rules  relating  to 
disparities  in  employer-provided 
benefits  under  a  defined  benefit  plan, 
see  S  401(l)-3.  For  rules  relating  to  the 
application  of  section  401(1)  to  a  plan 
maintained  by  a  railroad  employer,  see 
S  1.401(l)-4.  For  rules  relating  to  the 
overall  permitted  disparity  limits,  see 

S  1.401(l)-5.  For  rules  relating  to  the 
effective  date  of  section  401(1).  see 
S  1.401(l)-6. 

(3)  Exclusive  rules.  The  rules  provided 
in  S  9  1.401(1)-1  through  1.401(l)-6  are 
the  exclusive  means  for  a  plan  to  satisfy 
sections  401(1)  and  401(a)(5)(C). 
Accordingly,  a  plan  that  provides 
disparities  in  employer-provided  ^ 
contributions  or  benefits  that  are  not 
permitted  under  9  5  1.401(1)-1  through 
1.401(l)-6  does  not  satisfy  section  401(1) 
or  401(a)(5)(C).  For  example,  a  defined 
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benefit  plan  that  reduces  an  employee's 
employer-provided  benefit  by  an  offset 
based  on  the  employee's  benefits  under 
the  Social  Security  Act  does  not  satisfy 
section  401(1)  and  may  not  rely  on 
section  401(1)  to  satisfy  section  401(a)(4). 

(4)  Exceptions.  Sections  401(a)(5(C) 
and  401(1)  are  not  available  in  the 
foUowins  arrangements — 

(i)  A  plan  maintained  by  an  employer, 
determined  for  purposes  of  the  Federal 
Insurance  Contributions  Act  or  the 
Railroad  Retirement  Tax  Act  as 
applicable,  that  does  not  pay  any  wages 
within  the  meaning  of  section  3121(a)  or 
compensation  within  the  meaning  of . 
section  3231(e).  For  this  purpose,  a  plan 
maintained  for  a  self-employed 
individual  within  the  meaning  of  section 
401(c)(1).  who  is  also  subject  to  the  tax 
under  section  1401.  is  deemed  to  be  a 
plan  maintained  by  an  employer  that 
pays  wages  within  the  meaning  of 
section  3121(a). 

(ii)  A  plan,  or  the  portion  of  a  plan, 
that  is  an  employee  stock  ownership 
plan  described  in  section  4975(e)(7)  (an 
ESOP)  or  a  tax  credit  employee  stock 
ownership  plan  described  in  section 
409(a)  (a  TRASOP),  except  as  provided 
in  S  54.4975-ll(a)(7)(ii)  of  this  chapter, 
which  contains  a  limited  exception  to 
this  rule  for  certain  ESOPs  in  existence 
on  November  1. 1977. 

(iii)  With  respect  to  elective 
contributions  as  defined  in  5  1.401(k)- 
1(g)(3)  under  a  qualified  cash  or  deferred 
arrangement  as  defined  in  S  1.401(k}- 
l(a)(4)(i)  or  with  respect  to  employee  or 
matching  contributions  defined  in 
S  1.401(m}-l(f)(6)  or  (f)(12),  respectively. 

(iv)  With  respect  to  contributions  to  a 
simplified  employee  pension  made 
under  a  salary  reduction  arrangement 
described  in  section  408(k)(6)  (a 
SARSEP). 

(5)  Additional  rules.  The 
Commissioner  may.  in  revenue  rulings, 
notices,  or  other  docimients  of  general 
applicability,  prescribe  additional  rules 
that  may  be  necessary  or  appropriate  to 
carry  out  the  purposes  of  section  401(1). 
including  rules  applying  section  401(1) 
with  respect  to  an  employer  that  pays 
wages  within  the  meaning  of  section 
3121(a)  or  compensation  within  the 
meaning  of  section  3231(e)  for  some 
years  and  not  other  years. 

(b)  Relationship  to  other 
requirements — (1)  In  general.  Unless 
explicitly  provided  otherwise,  section 
401(1)  does  not  provide  an  exception  to 
any  other  requirement  under  section 
401(a).  Thus,  for  example,  even  if  the 
plan  complies  with  section  401(1).  the 
plan  may  not  adjust  benefits  in  any 
manner  that  results  either  in  a  decrease 
in  any  employee's  accrued  benefit  in 
violation  of  section  411(d)(6)  and  section 


411(b)(1)(G)  or  in  a  benefit  lower  than 
the  minimum  benefit  required  under 
section  416.  Similarly,  see  section 
401(a)(15)  for  additional  rules  relating  to 
circumstances  under  which  plan 
benefits  may  not  be  decreased  because 
of  increases  in  social  security  benefits. 
A  plan  does  not  fail  to  satisfy  section 
401(1)  merely  because,  in  order  to 
comply  with  section  411,  an  employee's 
accrued  benefit  under  the  plan  is  not 
reduced,  even  though  a  strict  application 
of  the  plan's  benefit  formula  and  accrual 
method  would  otherwise  result  in  a 
reduced  benefit 

(2)  Determination  of  accrued  benefit 
to  avoid  reduction.  If  a  strict  application 
of  the  plan's  benefit  formula  and  accrual 
method  would  otherwise  result  in  a 
benefit  lower  than  the  employee's 
accrued  benefit  (for  example,  as  a  result 
of  an  increase  in  covered 
compensation),  the  employee's  accrued 
benefit  for  later  years  must  be 
determined  under  the  formula  contained 
in  S  1.401(a)(4}-13(c)(3)  (formula  with 
wear-away).  In  applying  that  formula, 
the  plan  must  use  the  last  day  of  the 
plan  year  immediately  before  the 
potential  reduction  in  accrued  benefit  as 
the  fi«sh-8tart  date  and  the  plan's 
benefit  formula  as  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year. 

(c)  Definitions.  In  applying  S9  1.401(1)- 
1  through  1.401(l)-6,  the  definitions  in 
this  paragraph  (c)  govern  unless 
otherwise  provided. 

(1)  Accumulation  plan.  Accumulation 
plan  means  an  accumulation  plan  within 
the  meaning  of  S  1.401(a)(4H2. 

(2)  Average  annual  compensation. 
Average  annual  compensation  means 
average  annual  compensation  within  the 
meaning  of  S  1.401(a)(4)-3(e)(2).  taking 
into  account  the  special  optional  rules 
under  S  1.401(a)(4)-3(b)(8)(x). 

(3)  Base  benefit  percentage.  Base 
benefit  percentage  means  the  rate  at 
which  employer-provided  benefits  are 
determined  under  a  defined  benefit 
excess  plan  with  respect  to  an 
employee's  average  annual 
compensation  at  or  below  the 
integration  level  (expressed  as  a 
percentage  of  such  average  annual 
compensation). 

(4)  Base  contribution  percentage.  Base 
contribution  percentage  means  the  rate 
at  which  employer  contributions  are 
allocated  to  the  account  of  an  employee 
under  a  defined  contribution  excess 
plan  with  respect  to  the  employee's  plan 
year  compensation  at  or  below  the 
integration  level  (expressed  as  a 
percentage  of  such  plan  year 
compensation). 


(5)  Benefit  formula.  Benefit  formula 
means  benefit  formula  within  the 
meaning  of  §  1.401(a)(4}-12. 

(6)  Benefits,  rights,  and  features. 
Benefits,  rights,  and  features  means 
benefits,  rights,  and  features  within  the 
meaning  of  9  1.401(a)(4>-12. 

(7)  Covered  compensation — (i)  In 
general.  Covered  compensation  for  an 
employee  means  the  average  (without 
indexing)  of  the  taxable  wage  bases  in 
effect  for  each  calendar  year  during  the 
35-year  period  ending  with  the  last  day 
of  tfie  calendar  year  in  which  the 
employee  attains  (or  will  attain)  social 
security  retirement  age.  A  35-year  period 
is  used  for  all  individuals  regardless  of 
the  year  of  birth  of  the  individual.  In 
determining  an  employee's  covered 
compensation  for  a  plan  year,  the 
taxable  wage  base  for  all  calendar  years 
beginning  after  the  first  day  of  the  plan 
year  is  assumed  to  be  the  same  as  the 
taxable  wage  base  in  effect  as  of  the 
beginning  of  the  plan  year.  An 
employee's  covered  compensation  for  a 
plan  year  beginning  after  the  35-year 
period  applicable  under  this  paragraph 
(c)(7)(i)  is  the  employee's  covered 
compensation  for  the  plan  year  during 
which  the  35-year  period  ends.  An 
employee's  covered  compensation  for  a 
plan  year  beginning  before  the  35-year 
period  appUcable  under  this  paragraph 
(c)(7)(i)  is  the  taxable  wage  base  in 
effect  as  of  the  begiiming  of  the  plan 
year. 

(ii)  Special  rules — (A)  Rounded  table. 
For  purposes  of  determining  the  amount 
of  an  employee's  covered  compensation 
imder  paragraph  (c)(7)(i)  of  this  section, 
a  plan  may  use  tables,  provided  by  the 
Commissioner,  that  are  developed  by 
rounding  the  actual  amounts  of  covered 
compensation  for  different  years  of 
birth. 

(B)  Proposed  regulation  definition.  For 
plan  years  beginning  before  January  1. 
1995,  in  lieu  of  the  definition  of  covered 
compensation  contained  in  paragraph 
(c)(7Ki)  of  this  section,  a  plan  may 
define  covered  compensation  as  the 
average  (without  indexing)  of  the 
taxable  wage  bases  in  effect  for  each 
calendar  year  during  the  35-year  period 
ending  with  the  last  day  of  the  calendar 
year  preceding  the  calendar  year  in 
which  the  employee  attains  (or  will 
attain)  social  security  retirement  age. 

(iii)  Period  for  using  covered 
compensation  amount  A  plan  must 
generally  provide  that  an  employee's 
covered  compensation  is  automatically 
adjusted  for  each  plan  year.  However,  a 
plan  may  use  an  amount  of  covered 
compensation  for  employees  equal  to 
each  employee's  covered  compensation 
(as  defined  in  paragraph  (c)(7)(i)  or 
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(c)(7)(ii)  of  this  aeqtion)  for  a  plan  year 
earlier  than  the  current  plan  year, 
provided  the  earii^r  plan  year  is  the 
same  for  all  employees  and  is  not  earlier 
than  the  later  of — | 

(A)  The  plan  ye^r  that  begins  5  years 
before  the  current  plan  year,  and 

(B)  The  plan  year  beginning  in  1969. 
In  the  case  of  an  accumulation  plan,  the 
benefit  accrued  fo|  an  employee  in  prior 
years  is  not  affected  by  changes  in  the 
employee's  coverep  compensation  that 
occur  in  later  yeari. 

(8)  Defined  ben^it  plan.  Defined 
benefit  plan  meant  a  defined  benefit 
plan  within  the  meaning  of  5  1.410(b)-9. 

(9)  Defined  conmbution  plan.  Defined 
contribution  plan  neans  a  defined 
contribution  plan  ^ithin  the  meaning  of 

S  1.410(b)-9-  i 

(10)  Disparity,  pisparity  means — 
(i)  In  the  case  of{a  defined 

contribution  exce*  plan,  the  amount  by 
which  the  excess  qontribution 
percentage  exceeds  the  base 
contribution  percentage, 

(ii)  In  the  case  of  a  defined  benefit 
excess  plan,  the  atiount  by  which  the 
excess  benefit  perfrentage  exceeds  the 
base  benefit  percehtagc,  and 

(iii)  In  the  case  of  an  offset  plan,  the 
offset  percentage. 

tmp/oyee  means 
le  meaning  of 


nployer  means  the 
ie  meaning  of 


(11)  Employee. 
employee  within 
S  1.40l(a)(4)-12. 

(12)  Employer. 
employer  within  i 
S  1.410(b)-9. 

(13)  Employer  contributions. 
Employer  coatribi^tions  means  all 
amounts  taken  intb  account  with  respect 
to  an  employee  uiider  a  plan  under 

§  1.401(a)(4)-2(c)(?)(ii). 

(14)  Excess  benefit  percentage.  Excess 
benefit  percentage  means  the  rate  at 
which  employer-provided  benefits  are 
determined  under  a  defined  benefit 
excess  plan  with  nespect  to  an 
employee's  avera^  annual 
compensation  above  the  integration 
level  (expressed  as  a  percentage  of  such 
average  annual  compensation). 

(15)  Excess  contribution  percentage. 
Excess  contribution  percentage  means 
the  rate  at  which  f  mployer  contributions 
are  allocated  to  ti^  account  of  an 
employee  under  a' defined  contribution 
excess  plan  with  tespect  to  the 
employee's  plan  ^ar  compensation 
above  the  integrabon  level  (expressed 
as  a  percentage  of  such  plan  year 
compensation).     ' 

(16)  Excess  pJa$ — (i)  Defined  benefit 
excess  plan.  Defined  benefit  excess  plan 
means  a  defined  benefit  plan  under 
which  the  rate  at  which  employer- 
provided  benefitsisre  determined  with 
respect  to  averagf  annual  compensation 
above  the  integration  level  under  the 


plair  (expressed  as  a  percentage  of  such 
average  annual  compensation)  is  greater 
than  the  rate  at  which  employer- 
provided  benefits  are  determined  with 
respect  to  average  annual  compensation 
at  or  below  the  integration  level 
(expressed  as  a  percentage  of  such 
average  annual  compensation). 

(ii)  Defined  contribution  excess  plan. 
Defined  contribution  excess  plan  means 
a  defined  contribution  plan  under  which 
the  rate  at  which  employer  contributions 
are  allocated  to  the  account  of  an 
employee  with  respect  to  plan  year 
compensation  above  the  integration 
level  (expressed  as  a  percentage  of  such 
plan  year  compensation)  is  greater  than 
the  rate  at  which  employer  contributions 
are  allocated  to  the  account  of  an 
employee  with  respect  to  plan  year 
compensation  at  or  below  the 
integration  level  (expressed  as  a 
percentage  of  such  plan  year 
compensation). 

(17)  Final  average  compensation — (i) 
fn  general.  Final  average  compensation 
for  an  employee  means  the  average  of 
the  employee's  annual  section  414(s) 
compensation  from  the  employer  for  the 
3-consecutive-year  period  ending  with 
or  without  the  plan  year.  The  yeac  in 
which  an  employee  terminates 
employment  may  be  disregarded  in 
determining  final  average  compensation. 
If,  as  of  a  plan  year,  an  employee's 
entire  period  of  employment  with  the 
employer  is  less  than  3  consecutive 
years,  the  employee's  final  average 
compensation  must  be  determined  by 
averaging  the  annual  section  414(8) 
compensation  received  by  the  employee 
from  the  employer  during  the  employee's 
entire  period  of  employment  with  the 
employer.  The  definition  of  final  average 
compensation  used  in  the  plan  must  be 
applied  consistently  with  respect  to  all 
employees.  For  example,  if  the  plan 
provides  that  the  year  in  which  the 
employee  terminates  employment  is 
disregarded  in  determining  final  average 
compensation,  the  year  must  be 
disregarded  for  all  employees  who 
terminate  employment  in  that  year.  The 
plan  may  specify  any  3-conaecutive-year 
period  ending  in  the  plan  year,  provided 
the  period  is  determined  consistently  for 
all  employees. 

(ii)  Limitations.  In  determining  an 
employee's  final  average  compensation 
under  this  paragraph  (c)(16).  annual 
section  414[s)  compensation  for  any 
year  in  excess  of  the  taxable  wage  base 
in  effect  at  the  beginning  of  that  year 
must  not  be  taken  into  account.  A  plan 
may  provide  that  each  employee's  final 
average  compensation  for  a  plan  year  is 
limited  to  the  employee's  average 
annual  compensation  for  the  plan  year. 


[ni)  Determination  of  section  414(sl 
compensation.  A  pkui  must  use  the 
same  definition  of  section  434(s) 
compensation  to  determine  final  average 
compensation  as  the  plan  uses  to 
determine  average  annual  compensation 
(or  plan  year  compensation  in  the  case 
of  an  accumulation  plan). 

(18)  Gross  benefit  percentage.  Gross 
benefit  percentage  means  the  rate  at 
which  employer-provided  benefits  are 
determined  under  an  offset  plan  (before 
application  of  the  offset)  with  respect  to 
an  employee's  average  annual 
compensation  (expressed  as  a 
percentage  of  average  annual 
compensation). 

(19)  Highly  compensated  employee. 
Highly  compensated  employee  means  a 
highly  compensated  employee  within 
the  meaning  of  9  1.4m(a)(4)-12. 

(20)  Integration  level.  Integration  level 
means  the  dollar  amount  specified  in  an 
excess  plan  at  or  below  which  the  rate 
of  employer-provided  contributions  or 
benefits  (expressed  in  each  case  as  a 
percentage  of  an  employee's  plan  year 
compensation  or  average  annual 
compensation  up  to  the  specified  dollar 
amount)  under  die  plan  is  less  than  the 
rate  of  employer-provided  contributions 
or  benefits  (expressed  in  each  case  as  a 
percentage  of  the  employee's  plan  year 
compensation  or  average  annual 
compensation  above  the  specified  dollar 
amount)  under  the  plan  above  such 
dollar  amount 

(21)  Nonexcludable  employee. 
Nonexcludable  employee  means  an 
employee  within  the  meaning  of 

S  1.410(b)-9,  other  than  an  excludable 
employee  with  respect  to  the  plan  as 
determined  under  9  1.410{b)-6.  A 
nonexcludable  employee  may  be  either 
a  highly  or  nonhighly  compensated 
nonexcludable  employee,  depending  on 
the  nonexcludable  employee's  status 
under  section  414(q). 

(22)  Offset  level.  Offset  level  means 
the  dollar  limit  specified  in  the  plan  on 
the  amount  of  each  employee's  final 
average  compensation  taken  into 
account  in  determining  the  offset  under 
an  offset  plan. 

(23)  Offset  percentage.  Offset 
percentage  means  the  rate  at  which  an 
employee's  employer-provided  benefit  is 
reduced  or  offset  under  an  offset  plan 
(expressed  as  a  percentage  of  the 
employee's  final  average  compensation 
up  to  the  offset  leveQ. 

(24)  Offset  plan.  Offset  plan  means  • 
defined  benefit  plan  that  is  not  a  defined 
benefit  excess  plan  and  that  provides 
that  each  employee's  employer-pcovided 
benefit  is  reduced  OF  offset  by  a 
specified  percentage  of  the  eraployes's 
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final  average  compensation  up  to  the 
offset  level  under  the  plan. 

(25]  Plan.  Plan  means  a  plan  within 
the  meaning  of  \  1.401(a](4)-12  or  a 
component  plan  treated  as  a  plan  under 
S  1.401(a)(4)-9(c). 

(26)  Plan  year  compensation.  Plan 
year  compensation  means  plan  year 
compensation  within  the  meaning  of 
S  1.401  (a](4>-12- 

(27)  Qualified  plan.  Qualified  plan 
means  a  qualified  plan  within  the 
meaning  of  9  1.401(a)(4)-12. 

(28)  Section  401(1)  plan.  Section  401(\) 
plan  means  a  section  401(1)  plan  within 
the  meaning  of  S  1.401(a)(4}-12. 

(29)  Section  414(s)  compensation. 
Section  414(s)  compensation  means 
section  414(s)  compensation  within  the 
meaning  of  S  1.4m(aK4)-12. 

(30)  Social  security  retirement  age. 
Social  security  retirement  age  for  an 
employee  means  the  social  security 
retirement  age  of  the  employee  as 
determined  under  section  415(b)(8). 

(31)  Straight  life  annuity.  Straight  life 
annuity  means  a  straight  life  annuity 
within  the  meaning  of  S  1.401(a](4)-12. 

(32)  Taxable  wage  base.  Taxable 
wage  base  means  the  contribution  and 
benefit  base  under  section  230  of  the 
Social  Security  Act  (42  U.S.C.  430). 

(33)  Year  of  service.  Year  of  service 
means  a  year  of  service  as  defined  in 
the  plan  for  purposes  of  the  benefit 
formula  and  the  accrual  method  under 
the  plan,  unless  the  context  clearly 
indicates  otherwrise.  An  employee  may 
be  credited  with  no  more  than  1  year  of 
service,  with  respect  to  any  12- 
consecutive-month  period,  except  for 
those  cases  in  which  additional  service 
is  required  to  be  credited  under  section 
410  or  411.  whichever  is  applicable. 

S1.401(l>-2    Parmtttaddiapwttyfordcflfwd 
contribution  plaiw. 

(a)  Requirements — (1)  In  general. 
Disparity  in  the  rates  of  employer 
contributions  allocated  to  employees' 
accounts  under  a  defined  contribution 
plan  is  permitted  under  section  401(1) 
and  this  section  for  a  plan  year  only  if 
the  plan  satisfies  paragraphs  (a)(2) 
through  (a)(5)  of  this  section.  A  plan  that 
otherwise  satisfies  this  paragraph  (a) 
will  not  be  considered  to  fail  section 
401(1)  merely  because  it  contains  one  or 
more  provisions  described  in 
S  1.401(a)(4)-2(b)(5).  See  {  1.401(a)(4)- 
6(b)(3)(i)(E)  for  special  rules  applicable 
to  target  benefit  plans. 

(2)  Excess  plan  requirement.  The  plan 
must  be  a  defined  contribution  excess 
plan. 

(3)  Maximum  disparity.  The  disparity 
for  all  employees  under  the  plan  must 
not  exceed  the  maximum  permitted 


disparity  prescribed  in  paragraph  (b)  of 
this  section. 

(4)  Uniform  disparity.  The  disparity 
for  all  employees  under  the  plan  must  be 
uniform  within  the  meaning  of 
paragraph  (c)  of  this  section. 

(5)  Integration  level.  The  integration 
level  specified  in  the  plan  must  satisfy 
paragraph  (d)  of  this  section. 

(b)  Maximum  permitted  disparity — (1) 
In  general.  The  disparity  provided  for 
the  plan  year  must  not  exceed  the 
maximum  excess  allowance  as  defined 
in  paragraph  (b)(2)  of  this  section.  In 
addition,  the  plan  must  satisfy  the 
overall  permitted  disparity  limits  of 

S  1.401(l)-5. 

(2)  Maximum  excess  allowance.  The 
maximum  excess  allowance  for  a  plan 
year  is  the  lesser  of — 

(i)  The  base  contribution  percentage, 
or 

(ii)  The  greater  of— 

(A)  5.7  percent,  reduced  as  required 
under  paragraph  (d)  of  this  section,  or 

(B)  The  percentage  rate  of  tax  under 
section  3111(a),  in  effect  as  of  the 
beginning  of  the  plan  year,  that  is 
attributable  to  the  old  age  insurance 
portion  of  the  Old  Age,  Survivors  and 
Disability  Insurance  provisions  of  the 
Social  Security  Act,  reduced  as  required 
under  paragraph  (d)  of  this  section.  For 
a  year  in  whidi  the  percentage  rate  of 
tax  described  in  this  paragraph 
(b)(2)(ii)(B)  exceeds  5.7  percent,  the 
Commissioner  will  publish  the  rate  of 
such  tax  and  a  revised  table  under 
paragraph  (d)(4)  of  this  section. 

(c)  Uniform  disparity — (1)  In  general. 
The  disparity  provided  under  a  plan  is 
uniform  only  if  the  plan  uses  the  same 
base  contribution  percentage  and  the 
same  excess  contribution  percentage  for 
all  employees  in  the  plan. 

(2)  Deemed  uniformity — (i)  In  general. 
The  disparity  under  a  plan  does  not  fail 
to  be  uniform  for  purposes  of  this 
paragraph  (c)  merely  because  the  plan 
contains  one  or  more  of  the  provisions 
described  in  paragraphs  (c)(2)  (ii)  and 
(iii)  of  this  section. 

(ii)  Overall  permitted  disparity.  The 
plan  provides  that,  in  the  case  of  each 
employee  who  has  reached  the 
cumulative  permitted  disparity  Hmit 
applicable  to  the  employee  under 
§  1.401(l)-5(c),  employer  contributions 
are  allocated  to  the  account  of  the 
employee  with  respect  to  the  employee's 
total  plan  year  comftensation  at  the 
excess  contribution  percentage. 

(iii)  Non-FICA  employees.  The  plan 
provides  that,  in  the  case  of  each 
employee  under  the  plan  with  respect  to 
whom  none  of  the  taxes  under  section 
3111(a),  section  3221,  or  section  1401  is 
required  to  be  paid,  employer 
contributions  are  allocated  to  the 


account  of  the  employee  with  respect  to 
the  employee's  total  plan  year 
compensation  at  the  excess  contribution 
percentage. 

(d)  Integration  level— {\)  In  general. 
The  integration  level  under  the  plan 
must  satisfy  paragraph  (dH2),  (d)(3).  or 
(d)(4]  of  this  section,  as  modified  by 
paragraph  (d)(5)  of  this  section  in  the 
case  of  a  short  plan  year.  If  a  reduction 
apphes  to  the  disparity  factor  under  this 
paragraph  (d),  the  reduced  factor  is  used 
for  all  purposes  in  determining  whether 
the  permitted  disparity  rules  for  defined 
contribution  plans  are  satisfied. 

(2)  Taxable  wage  base.  The 
requirement  of  this  paragraph  (d)(2)  is 
satisfied  only  if  the  integration  level 
under  the  plan  for  each  employee  is  the 
taxable  wage  base  in  efiect  as  of  the 
beginning  of  the  plan  year. 

(3)  Single  dollar  amount  The 
requirement  of  this  paragraph  (d)(3)  is 
satisfied  only  if  the  integration  level 
under  the  plan  for  all  employees  is  a 
single  dollar  amount  (either  specified  in 
the  plan  or  determined  under  a  formula 
specified  in  the  plan)  that  does  not 
exceed  the  greater  of  $10,000  or  20 
percent  of  the  taxable  wage  base  in 
effect  as  of  the  beginning  of  the  plan 
year. 

(4)  Intermediate  amount.  The 
requirement  of  this  paragraph  (d)(4)  is 
satisfied  only  if— 

(i)  the  integration  level  under  the  plan 
for  all  employees  is  a  single  dollar 
amount  (either  specified  in  the  plan  or 
determined  under  a  formula  specified  in 
the  plan)  that  is  greater  than  the  highest 
amount  determined  under  paragraph 
(d)(3)  of  this  section  and  less  than  the 
taxable  wage  base,  and 

(ii)  The  plan  adjusts  the  factor 
determined  under  paragraph  (b)(2](ii)  of 
this  section  in  accordance  with  the  table 
below. 

Table 


H  tha  intaQfation  laval 

The  57 
pvosnt 
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the 

maximum 

Bui  not  mofa  tftan 

excess 

allowance 

is  reduced 

to— 

Greater  of 
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4.3% 

S10.000  or 

wagebaae. 

20%  o«  taxable 

wage  base. 

80%olt»<able 

Amount  less  than 

5.4% 

wage  base. 

taxable  wage 
baaa. 

(5)  Prorated  integration  level  for  short 
plan  year.  If  a  plan  uses  paragraph  (4)  of 
the  definition  of  plan  year  compensation 
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under  i  1.401(aM4)-lt  (ie^  section  414{9) 
compensation  for  th^  period  of  plan 
participation)  and  h^  a  plan  year  that 
comprises  fewer  than  12  months,  the 
integration  level  under  the  plan  for  each 
employee  must  be  at  amount  equal  to 
the  otherwise  applicable  integration 
level  described  in  paragraph  (d)(2). 
(d)(3).  or  (d)(4)  of  thif  section,  multiplied 
by  a  fraction,  the  nukterator  of  which  is 
the  number  of  months  in  the  plan  year, 
and  the  denominates  of  which  is  12.  No 
adjustment  to  the  maximum  excess 
allowance  is  required  as  a  result  of  the 
application  of  this  paragraph  (d)(5). 
other  than  any  adjuspnent  already 
required  under  paragraph  (d)(4)  of  this 
section.  ' 

(ej  Examples.  The|foUow>ng  examples 
illustrate  this  sectioii  In  each  example. 
5.7  percent  exceeds  Ihe  percentage  rate 
of  tax  described  in  paragraph  (b)(2)(ii) 
of  thi»  section. 

Examph  f.  Emptoyef  X  maintains  a  profit- 
sharing  plan  with  the  cslendar  year  as  its 
plan  year.  For  the  19t9^n  year,  the  plan 
provides  that  the  accoi^t  of  each  employee 
who  has  plan  year  coirpensation  in  excess  of 
the  taxable  wage  base  In  effect  at  the 
beginrnngof  the  plan  ytar  will  receive  an 
allocation  for  the  plan  Jrear  of  5.7  percent  of 
plan  year  compensalioli  in  excess  of  the 
taxable  wage  base.  Tht  plan  provides  that  no 
allocation  will  be  mad^  to  the  account  of  any 
employee  for  the  plan  jiear  with  respect  to 
plan  year  compensation  not  in  excess  of  the 
taxable  wage  base.  Tht  maximum  excess 
allowance  is  exceededlfor  the  1989  plan  year 
because  Hie  excess  contribution  percentage 
(5.7  percent)  for  the  pl^i  jrear  exceeds  the 
base  eontribution  percentage  (0  percent)  for 
Ihe  plan  year  by  more  than  the  lesser  of  the 
base  conlhbution  percentage  (0  percent)  or 
the  percentage  determiped  under  paragraph 
(b)(2){ii)  of  this  section  (5.7  percent]  for  the 
plan  year. 

Example  2.  Employer  Y  maintains  a  money 
purchase  pension  plan  [with  the  calendar  year 
as  its  plan  year.  For  th<  1 1990  plan  year,  the 
plan  provides  that  Ihe  iccount  of  each 
employee  will  receive  i  in  allocation  of  5 
percent  of  the  employe  b's  plan  year 
compensation  up  to  th(  taxable  wage  base  in 
effect  at  the  beginning  sf  the  plan  year  plus 
an  allocation  of  lU  per  ent  of  the  employee's 
plan  year  compensatia  i  in  excess  of  the 
taxable  wage  base.  Th  ;  maximum  excess 
allowance  is  not  excee  ded  for  the  plan  year 
because  the  excess  coi  tribution  percentage 
(18  peTX%nt)  for  the  pla  i  year  does  not  exceed 
the  base  contribution  |  ercentage  (5  percent) 
for  the  plan  year  by  mi  ire  than  the  lesser  of 
the  base  contribution  j  ercentage  (5  percent) 
or  the  percentage  dctei  Tnined  under 
paragraph  (b)(2)|ii)  of  i  his  section  (5.7 
percent)  for  the  plan  yi  !ar. 

Example  3.  Assume  the  same  facts  as  in 
Example  2.  except  tha  the  plan  provides 
that  with  respect  to  pi  in  year  compensation 
in  excess  of  the  taxabi  e  wage  base,  the 
account  of  each  emplo  ^ee  will  receive  an 
allocation  for  the  plan  year  of  12  percent  of 
such  compensation.  Tl  e  maximum  excess 


JMI 


allowance  is  exceeded  (or  the  plan  year 
because  the  excess  contribution  percentage 
(12  percent)  for  the  plan  year  exceeds  the 
base  contribution  percentage  (5  percent)  for 
the  plan  year  by  more  than  the  lesser  of  the 
base  contribution  percentage  (5  pertxnttor 
the  percentage  determined  under  paragraph 
(b)(2)(ji)  of  this  section  (5.7  percent)  for  the 
plan  year. 

Example  4.  Employer  Z  maintains  a  money 
purchase  pension  plan  with  a  plan  year 
beginning  )uly  1  and  ending  June  30.  The 
taxable  wage  base  for  the  1990  calendar  year 
is  $51,300  and  the  taxable  wage  base  for  the 
1991  calendar  year  is  $53,400.  For  the  plan 
year  beginning  fuly  1, 199a  and  ending  June 
30. 1991,  the  plan  provides  that  the  account  of 
each  employee  will  receive  an  allocation  of  4 
percent  of  the  employee's  plan  year 
compensation  up  to  $53,400  plus  an  allocation 
of  6  percent  of  the  employee's  plan  year 
compensation  in  excess  of  $53,400.  Although 
the  excess  contribution  percentage  (6 
percent)  for  the  plan  year  does  not  exceed  the 
base  contribution  percentage  (4  percent)  for 
the  plan  year  by  more  than  the  lesser  of  the 
base  contribution  percentage  (4  percent)  or 
the  percentage  determined  under  paragraph 
(b)(2)(ii)  of  this  section  (5.7  percent),  the  plan 
does  not  satisfy  paragraph  (a)(5)  of  this 
section  because  the  integration  level  of 
$53,400  exceeds  the  maximum  permitted 
integration  level  of  $51,300  (the  taxable  wage 
base  in  effect  as  of  the  beginning  of  the  plan 
year). 

Example  5.  Assume  the  same  facts  as  in 
Example  4.  except  that  for  the  plan  year 
beginning  |uly  1. 1990.  and  ending  |une  30, 
1991.  the  plan  provides  that  the  account  of 
each  employee  will  receive  an  allocation  of  S 
percent  of  the  employees  plan  year 
compensation  up  to  $30,000  plus  an  allocation 
of  9  percent  of  the  employee's  plan  year 
compensation  in  excess  of  $30,000.  The 
integration  level  of  $30,000  is  58  percent  of 
the  taxable  wage  base  of  S51.300  for  the  1990 
calendar  year.  The  maximum  excess 
allowance  is  not  exceeded  for  the  plan  year 
because  the  excess  contribution  percentage 
(9  percent)  for  the  plan  year  does  not  exceed 
the  base  contribution  percentage  (5  percent) 
for  the  plan  year  by  more  than  the  lesser  of 
the  base  contribution  percentage  (5  percent) 
or  the  percentage  determined  under 
paragraphs  (b)(2)(ii)  and  (d)  of  this  section 
(4.3  percent)  for  the  plan  year. 

S1.401(l)-3    Pvrmittcd  disparity  for  daftoMd 
benefit  plans. 

(a)  Requirements — (1)  In  general. 
Disparity  in  the  rates  of  employer- 
provided  benefits  under  a  defined 
benefit  plan  is  permitted  under  section 
401(1)  and  this  section  for  a  plan  year 
only  if  the  plan  satisfies  paragraphs 
(a)(2)  through  (a)(6)  of  this  section.  A 
plan  that  otherwise  satisfies  this 
paragraph  (a)  will  not  be  considered  to 
fail  section  401(1]  merely  because  it 
contains  one  or  more  provisions 
described  in  {  1.401(a)(4)-3(b)(8)  (such 
as  multiple  formulas).  Section 
401(a)(5)(D)  and  S  1.401(a)(5)-l(d) 
provide  other  rules  under  which  benefits 
provided  under  a  defined  benefit  plan 


(including  defined  benefit  excess  and 
offset  plans)  may  be  limited.  See 
§  1.401(a)(4)-3(b)(7)(viii)  for  special 
rules  uruler  which  an  insurance  contract 
plan  may  satisfy  S  1.401(a){4)-l{b)(4 
and  section  401(1).  See  §  1.401(a)(4)- 
8(c](3)(iii^(B)  for  special  rules  applicable 
to  cash  balance  plans. 

(2)  Excess  or  offset  plan  requirement 
The  plan  must  be  a  defined  benefit 
excess  plan  or  an  offset  plan. 

(3)  Maximum  disparity.  The  disparity 
for  all  employees  under  the  plan  must 
not  exceed  the  maximum  permitted 
disparity  prescribed  in  paragraph  (b)  of 
this  section. 

(4)  Uniform  disparity.  The  disparity 
for  all  employees  under  the  plan  must  be 
uniform  within  the  meaning  of 
paragraph  (c)  of  this  section. 

(5)  Integration  or  offset  level.  The 
integration  or  offset  level  specified  in 
the  plan  must  satisfy  paragraph  td)  of 
this  section. 

(6)  Benefits,  rights,  and  features.  The 
benefits,  rights,  and  features  provided 
under  the  plan  must  satisfy  paragraph  (1) 
of  this  section. 

(b)  Maximum  permitted  disparity— {I] 
In  general.  In  the  case  of  a  defined 
benefit  excess  plan,  the  disparity 
provided  for  Ihe  plan  year  may  not 
exceed  the  maximum  excess  allowance 
as  defined  in  paragraph  (b)(2)  of  this 
section.  In  the  case  of  an  offset  plan,  the 
disparity  provided  for  the  plan  year  may 
not  exceed  the  maximum  offset 
allowance  as  defined  in  paragraph  (b)(3) 
of  this  section.  In  addition,  either  type  of 
plan  must  satisfy  the  overall  permitted 
disparity  limits  of  S  1.401(l)-5. 

(2)  Maximum  excess  allowance.  The 
maximum  excess  allowance  for  a  plan 
year  is  the  lesser  of — 

(i)  0.75  percent,  reduced  as  required 
xinda  paragraphs  (d)  and  (e)  of  this 
section,  or 

(ii)  The  base  benefit  percentage  for 
the  plan  year. 

(3)  Maximum  offset  allowance.  The 
maximum  offset  allowance  for  a  plan 
year  is  the  lesser  of — 

(i)  0.75  percent,  reduced  as  required 
under  paragraphs  (d)  and  (e)  of  this 
section,  or 

(ii)  One-half  of  the  gross  benefit 
percentage,  multiplied  by  a  fraction  (not . 
to  exceed  one),  the  numerator  of  which 
is  the  employee's  average  annual 
compensation,  and  the  denominator  of 
which  is  the  employee's  fuial  average 
compensation  up  to  the  offset  level. 

(4)  Rules  of  application— {i]  Disparity 
provided  for  the  plan  year  Disparity 
provided  for  the  plan  year  generally 
means  the  disparity  provided  under  the 
plan's  benefit  fomuila  for  the  employee's 
year  of  service  with  respect  to  the  plan 
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year.  However,  if  a  plan  determines 
each  employee's  accrued  beneflt  under 
the  fractional  accrual  method  of  section 
411(b)(1)(C)  disparity  provided  under  the 
plan  also  means  the  disparity  in  the 
benefit  accrued  for  the  employee  for  the 
plan  year.  Thus,  a  plan  using  the 
fractional  accrual  method  must  satisfy 
this  paragraph  (b)  with  respect  to  the 
plan's  benefit  formula  and  with  respect 
to  the  benefits  accrued  for  the  plan  year. 

(ii)  Reduction  in  disparity  rate.  Any 
reductions  in  the  0.75-percent  factor 
required  under  paragraphs  (d)  and  (e]  of 
this  section  are  cumulative. 

(iii)  Normal  and  optional  forms  of 
benefit — (A)  In  general.  A  plan  satisfies 
the  maximum  permitted  disparity 
requirement  of  this  paragraph  (b)  only  if 
the  plan  satisfies  this  paragraph  (b)  with 
respect  to  each  optional  form  of  benefit 
(including  the  normal  form  of  benefit) 
provided  under  the  plan. 

(B)  Level  annuity  forms.  In  the  case  of 
an  optional  form  of  benefit  payable  as  a 
level  annuity  over  a  period  of  not  less 
than  the  life  of  the  employee,  the 
optional  form  must  satisfy  the  maximum 
permitted  disparity  requirement  of  this 
paragraph  (b).  Thus,  for  example,  if  the 
form  of  a  defined  benefit  plan's  normal 
retirement  benefit  is  an  annuity  for  life 
with  a  10-year  certain  feature  and  the 
plan  permits  employees  to  elect  an 
optional  form  of  benefit  in  the  form  of  a 
straight  life  annuity,  the  plan  must 
satisfy  the  maximum  disparity 
requirement  of  this  paragraph  (b)  with 
respect  to  each  of  the  optional  forms  of 
benefit.  An  annuity  that  decreases  only 
after  the  death  of  the  employee,  or  that 
decreases  only  after  the  death  of  either 
the  employee  or  the  joint  annuitant,  is 
considered  a  level  annuity  for  purposes 
of  this  paragraph  (b). 

(C)  Other  forms.  In  the  case  of  an 
optional  form  of  benefit  that  is  not 
described  in  paragraph  (b)(4)(iii)(B)  of 
this  section,  the  optional  form  must 
satisfy  the  maximum  permitted  disparity 
requirement  of  this  paragraph  (b).  when 
the  respective  portions  of  the  optional 
form  are  normalized  under  the  rules  of 

S  1.401(a)(4)-3(d)(5)(iv)  to  a  straight  life 
annuity  commencing  at  the  same  time  as 
the  optional  form  of  benefit,  regardless 
of  whether  the  straight  life  annuity  form 
is  actually  provided  under  the  plan.  In 
the  case  of  a  defined  benefit  excess 
plan,  the  respective  portions  are  the 
portion  of  the  optional  form  attributable 
to  average  annual  compensation  up  to 
the  integration  level  (the  "base  portion") 
and  the  portion  of  the  optional  form 
attributable  to  average  annual 
compensation  in  excess  of  the 
integration  level  (the  "excess  portion"). 
In  the  case  of  an  offset  plan,  the 
respective  portions  are  the  optional  form 


determined  without  regard  to  the  offset 
(the  "gross  amount")  uid  the  offset 
applied  to  the  gross  amount  to 
determine  the  optional  form  (the  "offset 
amount"). 

(D)  Post-retirement  cost-of-living 
adjustments — fl]  In  general.  A  beneflt 
does  not  fail  to  be  a  level  annuity 
described  in  paragraph  (bK4)(iii)(B)  of 
this  section  merely  because  it  provides 
an  automatic  post-retirement  cost-of- 
living  adjustment  that  satisfies 
paragraph  (b)(4)(iii)(D)(2)  of  this  section. 
Thus,  increases  in  the  employee's 
annuity  pursuant  to  such  a  cost-of-living 
adjustment  do  not  cause  the  disparity 
provided  under  the  optional  form  of 
benefit  to  exceed  the  maximum 
disparity  permitted  under  this  paragraph 
(b).  For  rules  on  ad  hoc  post-retirement 
cost-of-living  adjustments,  see 

S  1.401(a)(4}-10(b). 

[2]  Requirements.  A  cost-of-living 
adjustment  satisfies  this  paragaph 
(b)(4)(iii)(D)(2)  if- 

[i]  It  is  included  in  the  accrued  benefit 
of  all  employees,  and. 

[ii]  It  increases,  on  a  uniform  and 
consistent  basis,  the  benefits  of  all 
former  employees  who  are  no  younger 
than  age  62,  at  a  rate  no  greater  than 
adjustments  to  social  security  benefits 
under  section  215(i)(2)(A)  of  the  Social 
Security  Act  that  have  occurred  since 
the  later  of  the  employee's  attainment  of 
age  62  or  commencement  of  benefits. 

(E)  Section  417(e)  exception.  A  plan 
will  not  fail  to  satisfy  this  paragraph  (b) 
merely  because  the  disparity  in  a  benefit 
that  is  subject  to  the  interest  rate 
restrictions  of  sections  401(a)(ll)  and 
417(e)  exceeds  the  maximum  disparity 
that  would  otherwise  be  allowed  under 
this  paragraph  (b)  to  the  extent  the 
increase  in  disparity  ia  required  to 
satisfy  { 1.417(e)-l(d). 

(5)  Examples.  The  following  examples 
illustrate  this  paragraph  (b).  Unless 
otherwise  provided,  the  following  facts 
apply.  The  plan  i«  noncontributory  and 
is  the  only  plan  ever  maintained  by  the 
employer.  "The  plan  uses  a  normal 
retirement  age  of  65  and  contains  no 
provision  that  would  require  a  reduction 
in  the  0.75-percent  factor  under 
paragraph  (b)(2)  or  (b)(3)  of  this  section. 
In  the  case  of  a  defined  benefit  excess 
plan,  the  plan  uses  each  employee's 
covered  compensation  as  the  integration 
level:  in  the  case  of  an  offset  plan,  the 
plan  uses  each  employee's  covered 
compensation  as  the  offset  level  and 
provides  that  an  employee's  final 
average  compensation  is  limited  to  the 
employee's  average  annual 
compensation.  Each  example  discusses 
the  benefit  formula  applicable  to  an 
employee  who  has  a  social  security 
retirement  age  of  65. 


Example  1.  Plan  N  it «  defined  l>enefit> 
excess  plan  thai  provides  a  normal 
retirement  benefit  of  OS  percent  of  average 
annual  compensation  in  excess  of  the 
integration  level,  for  each  year  of  service.  The 
plan  provides  no  benefits  with  respect  to 
average  annual  compensation  up  to  the 
integration  level.  The  disparity  provided 
under  the  plan  exceeds  the  maximum  excess 
allowance  t>ecauK  the  excf^ss  benefit 
percentage  (0.5  percent)  exceeds  the  base 
benefit  percentage  (0  percent)  by  more  than 
the  base  l>enefit  percentage  (0  percent). 

Example  2.  Plan  O  is  an  offset  plan  that 
provides  a  nonnal  retirement  benefit  equal  to 
2  percent  of  average  annual  compensation, 
minus  0.75  percent  of  final  average 
compensation  up  to  the  offset  level,  for  each 
year  of  service  up  to  35.  The  disparity 
provided  under  the  plan  satisfies  this 
paragraph  (b)  t>ecause  the  o^set  percentage 
(0.75  percent)  does  not  exceed  the  maximum 
offset  allowance  equal  to  the  lesser  of  0J5 
percent  or  one-half  of  the  gross  twnefit 
percentage  (1  percent). 

Example  3.  Plan  P  is  a  defined  benefit 
excess  plan  that  provides  a  nonnal 
retirement  l>enerit  of  0.5  percent  of  average 
annual  compensation  up  to  the  integration 
level,  plus  1.25  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level,  for  each  year  of  service  up  to  35.  The 
disparity  provided  under  the  plan  exceeds 
the  maximum  excess  allowance  because  ilie 
excess  benefit  (lercentage  (1.25  percent) 
exceeds  the  base  benefit  percentage  (0.5 
percent)  by  more  than  the  base  benefit 
percentage  (0.5  percent). 

Example  4.  Plan  Q  is  an  offset  plan  that 
provides  a  normal  retirement  benefit  of  1 
percent  of  average  annual  compensation, 
minus  0.75  percent  of  final  average 
compensation  up  to  the  offset  level,  for  each 
year  of  service  up  to  35.  The  disparity  under 
the  plan  exceeds  the  maximum  offset 
allowance  because  the  offset  percentage 
exceeds  one-half  of  the  gross  benefit 
percentage  (O.S  percent). 

Example  S.  (a)  Plan  R  is  an  offset  plan  that 
provides  a  nonnal  retirement  benefit  of  1 
percent  of  average  annual  compensation, 
minus  0.5  percent  of  final  average 
compensation  up  to  the  offset  level,  for  each 
year  of  service  up  to  35.  The  plan  determines 
an  employee's  average  annual  compensation 
using  an  averaging  period  comprising  five 
consecutive  12-inonth  periods  and  taking  into 
account  the  employee's  compensation  for  the 
ten  consecutive  12-month  periods  ending  with 
the  plan  year.  The  plan  does  not  provide  that 
an  employee's  final  average  compensation  is 
limited  to  the  employee's  average  annual 
compensation. 

(b)  Employee  A  has  average  annual 
compensation  of  $20,000.  final  average 
compensation  of  S25.000.  and  covered 
compensation  of  S32.00a  The  maximum  offset 
allowance  applicable  to  Employee  A  for  the 
plan  year  under  paragraph  (b)(3)  of  this 
section  is  one-half  of  the  gross  benefit 
percentage  multiplied  by  the  ratio,  not  to 
exceed  one,  of  Employee  As  average  annual 
compensation  to  Employee  As  final  average 
compensation  up  to  the  o^set  level.  Thus,  the 
maximum  offset  allowance  is  0.4  percent  (Vi 
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X  1  percent  X$20,000/te5,000).  With  respect 
to  Employee  A,  the  befiefit  fonnula  provides 
an  offset  that  exceeds  the  maximum  offset 
allowance.  The  plan  n)u8t  therefore  reduce 
Employee  A's  offset  percentage  to  0.4 
percent.  (Under  paragraph  (c)(2)(viii)  of  this 
section.  Employee  As  adjusted  disparity  rate 
is  deemed  uniform.) 

(c)  Alternatively,  unUer  1 1.401(1)- 
l(c)(17)(ii)  (the  deflnitDn  of  finaj  average 
compensation),  the  pl^n  could  specify  that  an 
employee's  final  averse  compensation  is 
limited  to  the  amount  t)f  the  employee's 
average  annual  comp«isatioa  Thus,  the  ratio 
of  average  annual  cornpensation  to  final 
average  compensatioii  would  always  be 
equal  to  at  least  one.  4nd  the  maximum  offset 
allowance  under  the  plan  would  be  one-half 
of  the  gross  benefit  percentage. 

Example  ft  Plan  S  i9  a  defined  benefit 
excess  plan  that  provipes  a  base  benefit 
percentage  of  1  perceHt  of  average  annual 
compensation  up  to  the  integration  level  for 
each  year  of  service.  l|he  plan  also  provides, 
for  each  of  the  first  10  [years  of  service,  an 
excess  benefit  percenl|Bge  of  1.85  percent  of 
average  annual  comp^sation  in  excess  of 
the  integration  level.  Hor  each  year  of  service 
after  10.  the  plan  provides  an  excess  benefit 
percentage  of  1.65  percent  of  the  employee's 
average  annual  comp^uation  in  excess  of 
the  integration  level.  l|he  disparity  provided 
under  the  plan  exceed^  the  maximum  excess 
allowance  because  thi  excess  benefit 
percentage  for  each  of]  the  first  ten  years  of 
service  (1.85  percent)  axceeds  the  base 
benefit  percentage  {1  oercent)  by  more  than 
0.75  percent.  | 

Example  7.  The  fact^  are  the  same  as  in 
Example  6.  except  that  the  plan  provides  an 
excess  benefit  percentjage  of  1.65  percent  of 
average  annual  comp^sation  in  excess  of 
the  integration  level  for  each  of  the  first  10 


years  of  service  and  afi 
percentage  of  1.85  per 
compensation  in  exce^ 
level  for  each  year  of  I 


excess  benefit 
>nt  of  average  annual 
of  the  integration 
irvice  after  10.  The 


disparity  provided  under  the  plan  exceeds 
the  maximum  excess  Allowance  because  the 
excess  benefit  percentage  for  each  year  of 
service  after  10  (1.85  percent)  exceeds  the 
base  benefit  percentage  (1  percent)  by  more 
than  0.75  percent.         ' 

Example  8.  Plan  T  i4  a  defined  benefit 
excess  plan  that  provi^les  a  normal 
retirement  benefit  of  llo  percent  of  average 
annual  compensation  tip  to  the  integration 
level,  plus  1.7  percent  pf  average  annual 
compensation  in  excess  of  the  integration 
level,  for  each  year  ofkervice  up  to  35, 
payable  in  the  form  ofla  joint  and  survivor 
annuity.  The  plan  alsa  allows  an  employee  to 
receive  the  retirement  benefit  in  the  form  of 
an  actuarially  equivalent  straight  life  annuity. 
The  actuarially  equivalent  straight  life 
annuity  equals  1.1)9  percent  of  average  annual 
compensation  up  to  the  integration  level,  plus 
1.85  percent  of  average  annual  compensation 
in  excess  of  the  integration  level,  for  each 
year  of  service  up  to  36.  The  disparity 
provided  under  the  plan  with  respect  to  the 
straight  life  annuity  fopm  of  benefit  (a76 
percent)  exceeds  the  riiaximum  excess 
allowance  because  th^  excess  benefit 
percentage  (1.85  perc^t)  exceeds  the  base 
benefit  percentage  (1,|9  percent)  by  more 
than  0.75  percent. 
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Example  9.  Plan  U  is  a  defined  benefit 
excess  plan  that  provides  a  normal 
retirement  benefit  of  1.0  percent  of  average 
annual  compensation  up  to  the  integration 
level,  plus  1.7  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level,  for  each  year  of  service  up  to  35, 
payable  in  the  form  of  a  straight  life  annuity. 
Plan  U  provides  a  single  sum  optional  form  of 
benefit  at  normal  retirement  age  equal  to  100 
times  the  monthly  annuity  payable  at  that 
age.  Thus,  if  an  employee  elects  the  single 
sum  optional  form  of  benefit,  the  base  portion 
of  the  single  sum  benefit  is  100  percent  (100 
times  1.0  percent)  of  average  annual 
compensation  up  to  the  integration  level  per 
year  of  service,  and  the  excess  portion  of  the 
single  sum  benefit  is  170  percent  (100  times 
1.7  percent)  of  average  annual  compensation 
in  excess  of  the  integration  level  per  year  of 
service.  Each  respective  portion  of  the  single 
sum  option  is  normalized  to  a  straight  life 
annuity  commencing  at  normal  retirement 
age,  using  8-percent  interest  and  the  UP-84 
mortality  table.  After  normalization,  the  base 
portion  of  the  benefit  is  1.02  percent  of 
average  annual  compensation  up  to  the 
integration  level,  and  the  excess  portion  of 
the  benefit  is  1.73  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level.  The  single  sum  optional  form  of  benefit 
satisfies  this  paragraph  (b)  because  the 
disparity  provided  in  the  optional  form  of 
benefit  does  not  exceed  the  maximum  excess 
allowance. 

(c)  Uniform  disparity — (1)  In  general. 
The  disparity  provided  under  a  deflned 
benefit  excess  plan  is  uniform  only  if  the 
plan  uses  the  same  base  benefit 
percentage  and  the  same  excess  benefit 
percentage  for  all  employees  with  the 
same  number  of  years  of  service.  The 
disparity  provided  under  an  offset  plan 
is  uniform  if  and  only  if  the  plan  uses 
the  same  gross  benefit  percentage  and 
the  same  offset  percentage  for  all 
employees  with  the  same  number  of 
years  of  service.  The  disparity  provided 
under  a  plan  that  determines  each 
employee's  accrued  benefit  under  the 
fractional  accrual  method  of  section 
411(b)(1)(C)  is  uniform  only  if  the  plan 
satisfies  one  of  the  deemed  uniformity 
rules  of  paragraph  (c)(2)  (ii)  or  (iii)  of 
this  section. 

(2)  Deemed  uniformity — (i)  In  general. 
The  disparity  provided  under  a  plan 
does  not  fail  to  be  uniform  for  purposes 
of  this  paragraph  (c)  merely  because  the 
plan  contains  one  or  more  of  the 
provisions  described  in  paragraphs 
(c)(2)  (ii)  through  (viii)  of  this  section. 

(ii)  Use  of  fractional  accrual  and 
disparity  for  35  years.  The  plan  formula 
provides  a  benefit  as  described  in 
paragraphs  (c)(2)(ii)  (A)  and  (B)  of  this 
section,  and  the  plan  determines  each 
employee's  accrued  benefit  under  the 
method  described  in  §  1.401(a)(4)- 
3(b)(4)(i)(B)  or  1.401(a)(4}-3(b)(5)(i)(B), 
i.e.,  by  multiplying  the  employee's 
fractional  rule  benefit  (within  the 


meaning  of  §  1.411(b)-l(b)(3)(ii)(A))  by  a 
fraction,  the  numerator  of  which  is  the 
employee's  years  of  service  determined 
as  of  the  plan  year,  and  the  denominator 
of  which  is  the  employee's  projected 
years  of  service  as  of  normal  retirement 
age, 

(A)  For  each  year  of  service  at  least 
up  to  35,  the  plan  formula  provides  the 
same  base  benefit  percentage  and  the 
same  excess  benefit  percentage  for  all 
employees  in  the  case  of  a  defined 
benefit  excess  plan  or  the  same  gross 
benefit  percentage  and  the  same  offset 
percentage  for  all  employees  in  the  case 
of  an  offset  plan. 

(B)  For  each  additional  year  of 
service,  the  plan  provides  a  benefit  at  a 
uniform  percentage  of  all  average 
annual  compensation  that  is  no  greater 
than  the  excess  benefit  percentage  or 
the  gross  benefit  percentage  under 
paragraph  (c)(2)(ii)(A)  of  this  section, 
whichever  is  applicable. 

(iii)  Use  of  fractional  accrual  and 
disparity  for  fewer  than  35  years.  The 
plan  formula  provides  a  benefit  as 
described  in  paragraphs  (c)(2)(iii)  (A) 
through  (C)  of  this  section,  and  the  plan 
determines  each  employee's  accrued 
benefit  under  the  method  described  in 
§  1.401(a)(4)-3(b){4){i)(B)  or  1.401(a)(4)- 
3{b)(5)(i)(B). 

(A)  For  each  year  in  the  employee's 
initial  period  of  service  comprising 
fewer  than  35  years,  the  plan  formula 
provides  the  same  base  benefit 
percentage  and  the  same  excess  benefit 
percentage  for  all  employees  in  the  case 
of  a  defined  benefit  excess  plan  or  the 
same  gross  benefit  percentage  and  the 
same  offset  percentage  for  all  employees 
in  the  case  of  an  o^set  plan. 

(B)  For  each  year  of  service  after  the 
initial  period  and  at  least  up  to  35,  the 
plan  formula  provides  a  benefit  at  a 
uniform  percentage  of  all  average 
annual  compensation,  that  is  equal  to 
the  excess  benefit  percentage  or  the 
gross  benefit  percentage  under 
paragraph  (c)(2)(iii)(A)  of  this  section. 

(C)  For  each  year  of  service  after  the 
period  described  in  paragraph 
(c)(2)(iii)(B)  of  this  section,  the  plan 
provides  a  benefit  at  a  uniform 
percentage  of  all  average  annual 
compensation  that  is  no  greater  than  the 
excess  benefit  percentage  or  the  gross  • 
benefit  percentage  under  paragraph 
(c)(2)(iii)(A)  of  this  section. 

(iv)  Different  social  security 
retirement  ages.  The  benefit  formula 
uses  the  same  excess  benefit  percentage 
or  the  same  gross  benefit  percentage  for 
all  employees  with  the  same  number  of 
years  of  service  and,  for  employees  with 
social  security  retirement  ages  later  than 
age  65.  adjusts  the  0,75-percent  factor  in 
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the  maximum  excess  or  o^set  allowance 
as  required  under  paragraph  (e)(1)  of 
this  section,  by  increasing  the  base 
beneRt  percentage  in  the  case  of  a 
deHned  benefit  excess  plan,  or  reducing 
the  offset  package  in  the  case  of  an 
offset  plan. 

(v)  Reduction  for  integration  level. 
The  plan  uses  an  integration  level  or 
offset  level  greater  than  each  employee's 
covered  compensation  and  makes 
individual  reductions  in  the  0.75-percent 
factor,  as  permitted  under  paragraph 
(d)(9)(iii)(B)  of  this  section,  by  increasing 
the  base  benefit  package  in  the  case  of  a 
defined  benefit  excess  plan  or  reducing 
the  offset  percentage  in  the  case  of  an 
offset  plan. 

(vi)  Overall  permitted  disparity.  The 
benefit  formula  provides  that,  with 
respect  to  each  employee's  years  of 
service  after  reaching  the  cumulative 
permitted  disparity  limit  applicable  to 
the  employer  under  S  1.401(l}-5(c). 
employer-provided  benefits  are 
determined  with  respect  to  the 
employee's  total  average  annual 
compensation  at  a  rate  equal  to  the 
lesser  of — 

(A)  The  excess  benefit  percentage  or 
gross  benefit  percentage  applicable  to 
an  employee  with  the  same  number  of 
years  of  service,  or 

(6)  The  highest  percentage  permitted 
under  the  133  V^  percent  accrual  rule  of 
section  411(b)(1)(B). 

(vii)  Non-FICA  employees.  The  plan 
provides  that,  in  the  case  of  each 
employee  under  the  plan  with  respect  to 
whom  none  of  the  taxes  under  section 
3111(a),  section  3221,  or  section  1401  is 
required  to  be  paid,  employer-provided 
benefits  are  determined  with  respect  to 
the  employee's  total  average  annual 
compensation  at  the  excess  benefit 
percentage  or  gross  benefit  percentage 
applicable  to  an  employee  with  the 
same  number  of  years  of  service. 

(viii)  Average  annual  compensation 
adjustment  for  offset  plan.  In  the  case  of 
each  employee  whose  final  average 
compensation  exceeds  the  employee's 
average  annual  compensation,  the  plan 
adjusts  the  offset  percentage  as  required 
under  paragraph  (b)(3)(ii)  of  this  section 
in  order  to  satisfy  the  maximum  offset 
allowance. 

(3)  Examples.  The  following 
examples  illustrate  this  paragraph  (c). 
Unless  otherwise  provided,  the 
following  facts  apply.  The  plan  is 
noncontributory  and  is  the  only  plan 
ever  maintained  by  the  employer.  The 
plan  uses  a  normal  retirement  age  of  65 
and  contains  no  provision  that  would 
require  a  reduction  in  the  0.75-percent 
factor  under  paragraph  (b)(2)  or  (b)(3)  of 
this  section.  In  the  case  of  a  defined 
benefit  excess  plan,  the  plan  uses  each 


employee's  covered  compensation  as 
the  integration  level,  in  the  case  of  an 
offset  plan,  the  plan  uses  each 
employee's  covered  compensation  as 
the  offset  level  and  provides  that  an 
employee's  final  average  compensation 
is  limited  to  the  employee's  average 
annual  compensation.  Each  example 
discusses  the  benefit  formula  applicable 
to  an  employee  who  has  a  social 
security  retirement  age  of  65. 

Example  1.  Plan  M  is  a  defined  benefit 
excess  plan  that  satisfies  the  133^  percent 
accrual  rule  of  section  411(b)(1)(B).  Tlie  plan 
provides  a  normal  retirement  bienefit  of  1.0 
percent  of  average  annual  compensation  up 
to  the  integration  level,  plus  1.66  percent  of 
average  annual  compensation  in  excess  of 
the  integration  level,  for  each  year  of  service 
up  to  25.  The  plan  also  provides  a  benefit  of 
1.0  percent  of  all  average  annual 
compensation  for  each  year  of  service  in 
excess  of  25.  The  disparity  provided  under 
the  plan  is  uniform  because  the  plan  uses  the 
same  base  and  excess  benefit  percentages  for 
all  employees  with  the  same  number  of  years 
of  service.  If  the  plan  formula  were  the  same 
except  that  it  used  a  different  excess  t>enefit 
percentage  for  some  of  the  years  of  service 
between  one  and  25,  the  disparity  under  the 
plan  would  continue  to  be  uniform. 

Example  2.  Plan  O  is  a  defined  benefit 
excess  plan  that  provides  a  normal 
retirement  benefit  of  SO  percent  of  average 
annual  compensation  up  to  the  integration 
level  and  66.75  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level,  multiplied  by  a  fraction,  the  numerator 
of  which  is  the  employee's  service,  up  to  25 
yean,  and  the  denominator  of  which  is  25. 
The  plan  determines  an  employee's  accrued 
benefit  as  described  in  1 1.401(a)(4)- 
3(b)(5)(i)rB).  Under  the  plan  an  employee 
accrues  V%tth  of  the  nonnalretirement 
benefit  for  each  of  the  employee's  first  25 
years  of  service.  The  plan  thus  provides  a 
base  benefit  percentage  of  2  percent  (50 
percent  X  Vie)  and  an  excess  benefit 
percentage  of  2.75  percent  (68.75  percent  X  V4» 
for  each  of  an  employee's  first  25  years  of 
service  and  no  benefit  for  years  of  service 
after  28.  The  disparity  provided  under  the 
plan  is  not  uniform  within  the  meaning  of  this 
paragraph  (c)  l>ecauae  the  plan  does  not 
satisfy  either  of  the  uniform  disparity  rules 
for  fractional  accrual  plans  under  paragraphs 
(c)(2]  (ii)  and  (iii)  of  this  section. 

Example  3.  Plan  P  is  an  oHset  plan  that 
provides  a  nonnal  retirement  benefit  of  2 
percent  of  average  annual  compensation  for 
each  year  of  service  up  to  35,  minus  0.75 
percent  of  the  final  average  compensation  up 
to  the  oHset  level  for  each  year  of  service  up 
to  25.  The  plan  determines  an  employee's 
accrued  benefit  under  the  method  described 
in  1 1.401(aH4)-3(b)(4)(i)(B).  Because  the 
formula  under  the  plan  provides  the  same 
gross  benefit  percentage  and  offset 
percentage  for  25  years  of  service  (fewer  than 
35}  and.  for  years  of  service  after  25  and  up  to 
35,  provides  a  benefit  at  a  uniform  rate  (equal 
to  the  gross  benefit  percentage)  of  all  average 
annual  compensation,  and  the  plan  accrues 
the  benefit  ratably,  the  disparity  under  the 


plan  is  deemed  to  be  uniform  under 
paragraph  (c)(2)(iii)  of  thi«  section. 

Example  4.  Plan  Q  is  an  oflBet  plan  that 
benefits  employees  with  social  security 
retirement  ages  of  65, 66.  and  67.  For  each 
year  of  service  up  to  35,  the  plan  provides  a 
normal  retirement  Iwnefit  equal  to  2  percent 
of  average  annual  compensation,  minus  an 
offset  based  on  the  employee's  final  average 
compensation  up  to  the  ofiset  level  For 
employees  with  a  soaal  security  retirement 
age  of  65,  ihe  offset  percentage  is  0.75 
percent  for  employees  with  a  social  security 
retirement  age  of  66,  the  offset  percentage  is 
0.70  percent;  and  for  employees  with  a  social 
security  retirement  age  of  67,  the  offset 
percentage  is  0.65  percent.  The  disparity 
under  the  plan  is  deemed  to  be  uniform  under 
paragraph  (c)(2)(iv)  of  this  section  because 
the  plan  uses  the  same  gross  benefit 
percentage  for  all  employees  and  reduces  the 
offset  percentage  for  employees  with  social 
security  retirement  ages  of  66  and  67  to 
comply  with  the  adjustments  in  the  0.7&- 
percent  factor  in  the  maximum  excess  or 
oRset  allowance  required  under  paragraph 
(e)(1)  of  this  section.  (Because  Plan  Q 
effectively  provides  unreduced  benefits  prior 
to  the  social  security  reUrement  age  for 
employees  with  social  security  retirement 
ages  of  66  and  S7,  and  0.75-percent  factor  in 
the  maximum  offset  allowance  must  be 
reduced  to  0.70  percent  and  0.66  percent 
respectively.)  Alternatively.  Plan  Q  could 
satisfy  this  paragraph  (c)  if  it  provided  a 
uniform  off^  percentage  of  0.66  percent  for 
all  employees  because  0.65  percent  is  the 
maximum  offset  allowance  under  the  plan  for 
an  employee  with  a  social  security  retirement 
age  of  67. 

Example  5.  Plan  R  is  an  offset  plan  that 
provides  a  normal  retirement  benefit  of  2 
percent  of  average  annual  compensation, 
minus  an  offset  determined  as  a  percentage 
of  total  final  average  compensation,  for  each 
year  of  service  up  to  35.  For  an  employee 
whose  final  average  compensation  does  not 
exceed  the  employee's  covered 
compensation,  the  offset  percentage  is  075 
percent.  For  an  employee  whose  ftouJ 
average  compensation  exceeds  the 
employee's  covered  compensation,  the  plan 
reduces  the  offset  percentage,  as  required  by 
paragraph  (d)  of  this  section.  The  reduced 
oifset  percentage  is  determined  by  comparing 
the  employee's  final  average  compensation  to 
the  employee's  covered  compensation  as 
permitted  under  paragraph  (d)(»Kiii)(B)  of 
this  section.  The  disparity  providlBd  under  the 
plan  <8  deemed  uniform  under  paragraph 
(c)[2)(v)  of  this  section  because  the  plan  uses 
ths  unme  gross  benefit  package  for  all 
employees  and  makes  individual  reductions 
in  the  0.75-percent  factor,  as  permitted  under 
paragraph  (d]f9)(iii)(B)  of  this  section,  by 
reducing  the  offset  percentage  in  the  case  of 
an  employee  whose  final  average 
compensation  exceeds  covered 
compensation. 

(d)  Requirements  for  integration  or 
offset  level— Ci )  In  general.  The 
integration  level  under  a  defined  benefit 
excess  plan  or  the  offset  level  under  an 
offset  plan  must  satisfy  paragraphs 
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{d)(2),  (d)(3).  (d)(4](  (d)(5)  or  (d)(6)  of  this 
section,  as  modified  by  paragraph  (d)(7) 
of  this  section  in  tie  case  of  a  short  plan 
year.  Paragraph  [(x(6)  of  this  section 
contains  demographic  tests  that  apply  to 
certain  defined  benefit  plans.  Paragraph 
(d)(9)  of  this  sectiqn  explains  certain 
reductions  required  in  the  0.75-percent 
factor  under  paragraph  (b)(2)  or  (b)(3)  of 
this  section.  Parafl-aph  (d)(10)  of  this 
section  contains  examples.  If  a 
reduction  applies  |o  the  0.75-percent 
factor  under  this  paragraph  (d),  the 
reduced  factor  is  used  for  all  purposes  in 
determining  whether  the  permitted 
disparity  rules  for  defined  beneHt  plans 
are  satisfied. 

(2)  Covered  compensation.  The 
requirement  of  this  paragraph  (d)(2)  is 
satisfied  only  if  thi !  integration  or  offset 
level  under  the  pla  n  for  each  employee 
is  the  employee's  <  overed 
compensation. 

(3)  Uniform  percentage  of  covered 
compensation.  Th«  requirement  of  this 
paragraph  (d)(3)  is  satisfied  only  if — 

(i)  The  integratic  n  or  offset  level 
under  the  plan  for  jeach  employee  is  a 
uniform  percentage  (greater  than  100 
percent)  of  each  eihployee's  covered 
compensation,       , 

(ii)  In  the  case  of  a  defined  benefit 
excess  plan,  the  integration  level  does 
not  exceed  the  taxable  wage  base  in 
effect  for  the  plan  Vear.  and.  in  the  case 
of  an  offset  plan,  the  offset  level  does 
not  exceed  the  employee's  final  average 
compensation,  and 

(iii)  The  plan  adjusts  the  0.75-percent 
factor  in  the  maxiitium  excess  or  offset 
allowance  in  accordance  with 
paragraph  (d)(9)  of  this  section. 

(4)  Single  doflarfamount.  The 
requirement  of  thii  paragraph  (d)(4)  is 
satisfied  only  if  thi !  integration  or  offset 
level  under  the  plan  for  all  employees  is 
a  single  dollar  amount  (either  specified 
in  the  plan  or  determined  under  a 
formula  specified  ii  the  plan)  that  does 
not  exceed  the  greater  of  $10,000  or  one- 
half  of  the  covered  compensation  of  an 
individual  who  attains  social  security 
retirement  age  in  the  calendar  year  in 
which  the  plan  ye^r  begins.  In  the  case 
of  a  calendar  yearjin  which  no 
individual  could  ajtain  social  security 
retirement  age,  for  example,  the  year 
2003.  this  rule  is  applied  using  covered 
compensation  of  ati  individual  attaining 
social  security  retit-ement  age  in  the 
preceding  calendar  year. 

(5)  Intermediatelamount.  The 
requirement  of  thii  paragraph  (d)(5)  is 
satisfied  only  if — 

(i)  The  integration  or  offset  level 
under  the  plan  for  all  employees  is  a 
single  dollar  amou  it  (either  specified  in 
the  plan  or  determ  ned  under  a  formula 
specified  in  the  pl<  n)  that  is  greater  than 
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the  highest  amount  determined  under 
paragraph  (d)(4)  of  this  section, 

(ii)  In  the  case  of  a  defined  benefit 
excess  plan,  the  single  dollar  amount 
does  not  exceed  the  taxable  wage  base 
in  effect  for  the  plan  year,  and,  in  the 
case  of  an  offset  plan,  the  single  dollar 
amount  does  not  exceed  the  employee's 
final  average  compensation. 

(iii)  The  plan  satisfies  the 
demographic  requirements  of  paragraph 
(d)(8)  of  this  section,  and 

(iv)  The  plan  adjusts  the  0.75-percent 
factor  in  the  maximum  excess  or  offset 
allowance  in  accordance  with 
paragraph  (d)(9)  of  this  section. 

For  purposes  of  this  paragraph  (d)(5).  an 
offset  level  of  each  employee's  final 
average  compensation  is  considered  a 
single  dollar  amount  determined  under  a 
formula  specified  in  the  plan. 

(6)  Intermediate  amount  safe  harbor. 
The  requirement  of  this  paragraph  (d)(6) 
is  satisfied  only  if — 

(i)  The  integration  or  offset  level 
under  the  plan  for  all  employees  is  a 
single  dollar  amount  described  in 
paragraph  (d)(5)  of  this  section,  and 

(ii)  The  0.75-percent  factor  in  the 
maximum  excess  or  offset  allowance 
under  paragraph  (b)(2)  or  (b)(3)  of  this 
section  is  reduced  to  the  lesser  of  the 
adjusted  factor  determined  under 
paragraph  (d)(9)  of  this  section  or  80 
percent  of  the  otherwise  applicable 
factor  under  paragraph  (b)(2)  or  (b)(3)  of 
this  section,  determined  without  regard 
to  paragraph  (d)(9)  of  this  section. 

(7)  Prorated  integration  level  for  short 
plan  year  If  an  accumulation  plan  uses 
paragraph  (4)  of  the  definition  of  plan 
year  compensation  under  §  1.401(a)(4)- 
12  (i.e.,  section  414(s)  compensation  for 
the  period  of  plan  participation)  and  has 
a  plan  year  that  comprises  fewer  than  12 
months,  the  integration  or  offset  level 
under  the  plan  for  each  employee  must 
be  an  amount  equal  to  the  otherwise 
applicable  integration  or  offset  level 
described  in  paragraph  (d)(2),  (d)(3), 
(d)(4).  (d)(5).  or  (d)(6)  of  this  section, 
multiplied  by  a  fraction,  the  numerator 
of  which  is  the  number  of  months  in  the 
plan  year  and  the  denominator  of  which 
is  12.  No  adjustment  to  the  maximum 
excess  or  offset  allowance  is  required  as 
a  result  of  the  application  of  this 
paragraph  (d)(7),  other  than  any 
adjustment  already  required  under 
paragraph  (d)(6)  or  (d)(9)  of  this  section. 

(8)  Demographic  requirements — (i)  In 
general.  A  plan  that  satisfies  the 
demographic  requirements  of 
paragraphs  (d)(8)(ii)  and  (iii)  of  this 
section  may  use  an  integration  level 
described  in  paragraph  (d)(5)  of  this 
section. 


(ii)  Attained  age  requirement.  The 
requirement  of  this  paragraph  (d)(8)(ii)  is 
satisfied  only  if  the  average  attained  age 
of  the  nonhighly  compensated 
employees  in  the  plan  is  not  greater  than 
the  greater  of — 

(A)  Age  50,  or 

(B)  5  plus  the  average  attained  age  of 
the  highly  compensated  employees  in 
the  plan.  For  purposes  of  this  paragraph 
(d)(8)(ii),  attained  ages  are  determined 
as  of  the  beginning  of  the  plan  year. 

(iii)  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 
(d)(8)(iii)  is  satisfied  only  if  at  least  one 
of  the  following  three  tests  is  satisfied. 

(A)  Minimum  percentage  test.  This 
test  is  satisfied  only  if  more  than  50 
percent  of  the  nonhighly  compensated 
employees  in  the  plan  have  average 
annual  compensation  at  least  equal  to 
120  percent  of  the  integration  or  offset 
level. 

(B)  Ratio  test.  This  test  is  satisfied 
only  if  the  percentage  of  nonhighly 
compensated  nonexcludable  employees, 
who  are  in  the  plan  and  who  have 
average  annual  compensation  at  least 
equal  to  120  percent  of  the  integration  or 
offset  level,  is  at  least  70  percent  of  the 
percentage  of  highly  compensated 
nonexcludable  employees  who  are 
employees  in  the  plan. 

(C)  High  dollar  amount  test.  This  test 
is  satisfied  only  if  the  integration  or 
offset  level  exceeds  150  percent  of  the 
covered  compensation  of  an  individual 
who  attains  social  security  retirement 
age  in  the  calendar  year  in  which  the 
plan  year  begins.  In  the  case  of  a 
calendar  year  in  which  no  individual 
could  attain  social  security  retirement 
age.  for  example,  the  year  2003,  this  rule 
is  applied  using  covered  compensation 
of  an  individual  attaining  social  security 
retirement  age  in  the  preceding  calendar 
year. 

[9]  Reduction  in  the  0.75-percent 
factor  if  integration  or  offset  level 
exceeds  covered  compensation — (i)  In 
general.  If  the  integration  or  offset  level 
specified  under  the  plan  is  each 
employee's  covered  compensation  as  of 
the  plan  year,  no  reduction  in  the  0.75- 
percent  factor  in  the  maximum  excess  or 
offset  allowance  is  required  for  the  plan 
year  under  this  paragraph  (d)(9).  If  a 
plan  specifies  an  integration  or  offset 
level  that  exceeds  an  employee's 
covered  compensation,  the  0.75-percent 
factor  in  the  maximum  excess  or  offset 
allowance  must  be  reduced  as  required 
in  paragraph  (d)(9)(ii)  or  (iii)  of  this 
section.  Paragraph  (d)(9)(iv)  of  this 
section  contains  a  table  of  the 
applicable  reductions. 

(ii)  Uniform  percentage  of  covered 
compensation.  If  a  plan  specifies  an 
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integration  or  offset  level  that  is  a 
uniform  percentage  (in  excess  of  100 
percent)  of  each  employee's  covered 
compensation,  the  0.75-percent  factor  in 
the  maximum  excess  or  offset  allowance 
must  be  reduced  in  accordance  with  the 
table  in  paragraph  (d)(9)(iv)  of  this 
section.  Thus,  for  example,  if  a  plan 
specified  an  integration  or  offset  level  of 
120  percent  of  each  employee's  covered 
compensation,  the  0.75-percent  factor  in 
the  maximum  excess  or  offset  allowance 
must  be  reduced  to  0.69  percent  in 
accordance  with  the  table  because  the 
specified  integration  or  offset  level  is 
more  than  covered  compensation  but 
not  more  than  125  percent  of  covered 
compensation. 

(iii)  Single  dollar  amount.  If  a  plan 
specifies  an  integration  or  offset  level  of 
a  single  dollar  amount  as  permitted 
under  paragraph  (d)(5)  of  this  section 
(for  example,  $30,000),  the  applicable 
reduction  in  the  maximum  excess  or 
offset  allowance  must  be  determined 
under  paragraph  (d)(9)(iii)  (A)  or  (B)  of 
this  section,  as  specified  under  the  plan. 

(A)  Plan-wide  reduction.  The 
applicable  reduction  in  the  maximum 
excess  or  offset  allowance  under  the 
table  in  paragraph  (d)(9)(iv)  of  this 
section  may  be  determined  by 
comparing  the  single  dollar  amount 
specified  in  the  plan  to  the  covered 
compensation  of  an  individual  attaining 
social  security  retirement  age  in  the 
calendar  year  in  which  the  plan  year 
begins.  Thus,  for  example,  if  a  plan 
specifies  a  single  integration  or  offset 
level  of  $30,000  that  is  uniformly 
applicable  to  all  employees  for  a  plan 
year  and  the  covered  compensation  of 
an  individual  attaining  social  security 
retirement  age  in  the  calendar  year  in 
which  the  plan  year  begins  is  $20,000. 
the  0.75-percent  factor  in  the  maximum 
excess  allowance  must  be  reduced  to 
0.60  percent  for  all  employees  in 
accordance  with  the  table  in  paragraph 
(d)(9)(iv)  of  this  section  because  the 
specified  integration  or  offset  level  of 
$30,000  is  more  than  125  percent  of 
$20,000  but  not  more  than  150  percent  of 
$20,000.  In  the  case  of  a  calendar  year  in 
which  no  individual  could  attain  social 
security  retirement  age  (for  example. 
2003).  the  comparison  is  made  with 
covered  compensation  of  an  individual 
who  attained  social  security  retirement 
age  in  the  preceding  calendar  year.  If  an 
offset  plan  uses  an  offset  level  of  each 
employee's  final  average  compensation, 
the  reduction  under  this  paragraph 
(d)(9)(iii)(A)  is  determined  by  comparing 
the  highest  possible  amount  of  final 
average  compensation  to  the  covered 
compensation  of  an  individual  attaining 
social  security  retirement  age  in  the 


calendar  year  in  which  the  plan  year 
begins. 

(B)  Individual  reductions.  The 
applicable  reduction  in  the  maximum 
excess  or  offset  allowance  under  the 
table  in  paragraph  (d)(9)(iv)  of  this 
section  may  be  determined  by 
comparing  the  single  dollar  amount 
specified  in  the  plan  to  the  covered 
compensation  of  each  employee  under 
the  plan.  Thus,  for  example,  if  a  plan 
specified  a  single  integration  or  offset 
level  of  $30,000  that  is  uniformly 
applicable  to  ail  employees  for  a  plan 
year,  the  0.75-percent  factor  in  the 
maximum  excess  or  offset  allowance 
must  be  reduced  to  0.60  percent  for  an 
employee  with  covered  compensation  of 
$20,000,  but  need  not  be  reduced  for  an 
employee  whose  covered  compensation 
is  $30,000  or  greater. 

(iv)  Reductions— {K\  Table. 

Table 


H  th«  Integration  or  offMt  Ivval 

1 ■ 

diapertty  factor  Is 

100  percent  of  covered  oompen- 

0.75  percent 

utton. 

125  percent  ol  covered  compen- 

0.69  percent 

Mtton. 

150  percent  of  covered  cornpeo- 

0.60  percent 

satlon. 

175  percent  of  covered  comperv 

0.53  percent 

satioa 

200  percent  of  covered  compen- 

0.47 percent 

sation. 

ttie  taxable  wage  t>ase  or  find 

0.42  percent 

average  compensation. 

(B)  Interpolation.  If  the  integration  or 
offset  level  used  under  a  plan  is 
between  the  percentages  of  covered 
compensation  in  the  table,  the  permitted 
disparity  factor  applicable  to  the  plan 
can  be  determined  either  by  straight-line 
interpolation  between  the  permitted 
disparity  factors  in  the  table  or  by 
rounding  the  integration  or  offset  level 
up  to  the  next  highest  percentage  of 
covered  compensation  in  the  table. 

(10)  Examples.  The  following 
examples  illustrate  this  paragraph  (d). 
Unless  otherwise  provided,  the 
following  facts  apply.  The  plan  is 
noncontributory  and  is  the  only  plan 
ever  maintained  by  the  employer.  The 
plan  uses  a  normal  retirement  age  of  65 
and  contains  no  provision  that  would 
require  a  reduction  in  the  0.75-percent 
factor  imder  paragraph  (b)(2)  or  (b)(3)  of 
this  section.  In  the  case  of  an  offset  plan, 
the  plan  provides  that  an  employee's 
final  average  compensation  is  limited  to 
the  employee's  average  annual 
compensation.  Each  example  discusses 
the  benefit  formula  applicable  to  an 
employee  who  has  a  social  security 
retirement  age  of  65. 


Example  1.  (a)  Plan  M  is  a  deHned  benefit 
excess  plan  that  uses  the  calendar  year  as  its 
plan  year.  For  the  1W9  plan  year,  tiie  plan 
uses  an  integration  level  of  SZOJXX).  which  is 
118  percent  of  the  1986  covered  compensation 
of  S16.968  for  an  individual  reaching  social 
security  retirement  age  in  1968.  The  plan  may 
use  that  integration  level  without  satisfying 
paragraph  (d)(8)  of  this  section,  provided  the 
adjustment  to  the  a7S-percent  factor  required 
under  paragraph  (d)(e)  of  this  section  is 
made.  That  adjustment  is  the  lesser  of  the 
factor  determined  under  paragraph  (d)(9)  of 
this  section  or  80  percent  of  the  factor 
otherwise  applicable  under  paragraph  (b)(2) 
or  (b)(3)  of  this  section. 

(b)  The  plan  determines  the  factor  under 
paragraph  (d)(9)  of  this  section  by  comparing 
the  integration  level  to  the  covered 
compensation  of  an  individual  attaining 
social  security  retirement  age  in  calendar 
year  in  which  the  plan  year  begins  and  by 
rounding  the  integration  level  up  to  125 
percent  of  that  covered  compensation 
amount.  The  0.75-percent  factor  is  therefore 
replaced  by  0.69  percent  pursuant  to  the  table 
in  paragraph  (d)(9)  of  this  section.  The  0.66 
percent  factor  is  92  percent  of  the  0.75- 
percent  factor.  Because  the  lesser  of  80 
percent  and  62  percent  is  80  percent,  the  0.75- 
percent  factor  is  reduced  to  a6  percent  (80 
percent  of  0.75  percent)  under  paragraph 
(d)(6)  of  this  section.  The  0.6  percent  factor 
applies  to  lienefits  commencing  at  age  65  for 
an  employee  with  a  social  security  retirement 
age  of  65.  In  determining  normal  retirement 
benefits  for  employees  with  social  security 
retirement  ages  of  66  or  67,  the  applicable 
factors  for  benefits  commencing  at  age  65  are. 
respectively,  0.65  percent  (80  percent  of  a7 
percent)  and  0.52  percent  (80  percent  of  0.65 
percent). 

(c)  The  plan  could  also  determine  the  factor 
under  paragraph  (d)(9)  of  this  section  by 
comparing  the  integration  level  to  the 
covered  compensation  of  each  employee 
under  the  plan,  or  by  straight  line 
interpolation  between  the  disparity  factors 
contained  in  the  table  in  paragraph  (d)(9)  of 
this  section,  or  both.  (Of  course,  if  the  plan 
satisfied  paragraph  (d)(8)  of  this  section,  the 
plan  could  use  the  factor  determined  under 
paragraph  (d)(9)  of  this  section.) 

Example  2.  (a)  Plan  N,  an  accumulation 
plan,  is  a  defined  benefit  excess  plan  that,  for 
each  year  of  service  up  to  35.  accrues  a 
normal  retirement  benefit  of  1  percent  of  plan 
year  compensation  up  to  the  taxable  wage 
base,  plus  175  percent  of  plan  year 
compensation  above  the  taxable  wage  base, 
for  each  year  of  service  up  to  35.  An 
employee's  total  retirement  benefit  is  the  sum 
of  the  accruals  for  all  years.  The  plan 
satisfies  paragraph  (d)(6)  of  this  section. 

(b)  Because  the  plan  uses  the  taxable  wage 
base  (an  amount  above  covered 
compensation)  as  the  integration  level,  it 
must  reduce  the  0.75-percent  factor  in  the 
maximum  excess  allowance  as  required 
under  paragraphs  (d)(5)  and  (d)(9)  of  this 
section.  The  reduced  factor,  if  determined  on 
a  plan-wide  bases  under  paragraph 
(d)(9)(iii)(A)  of  this  section,  is  0.42  percent. 
The  plan  must  therefore  reduce  the  disparity 
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in  the  pUn  lo  that  it  ion  not  exceed  a42 
percent.  ! 

Example  3.  (a)  For  the  1990  plan  year.  Plan 
O  provides  a  nonnal  retirement  benefit  of  2 
percent  of  average  annual  compensation, 
minus  a  percentage  of  final  average 
cooipensation  up  to  SM.OOO.  for  each  year  of 
service  up  to  35.  The  plan  satisfies  paragraph 
(dKS)  of  this  section.  As  permitted  under 
paragraph  (d)(9)  of  this  secliotL  the  plan 
provides  that  each  employee's  offset 
percentage  is  determined  by  comparing 
S4a000  to  the  employee's  covered 
compensation  and  by  rounding  the  result  up 
to  the  next  highest  parcentage  of  covered 
compensation. 

(b)  Employee  A  ha^  a  social  security 
retirement  age  of  86  ^nd  covered 
compensation  of  $4(MX)0.  Because  the  plan 
provides  for  commencement  of  Employee  A's 
benefit  at  age  65.  the  a75-percent  factor  in 
the  maximum  offset  Allowance  is  reduced  to 
0.7  percent  under  paragraph  (e)(1)  of  this 
section  (the  "paragraph  (e)  factor").  In 
additioa  because  $49,000  is  rounded  up  to 
125  percent  of  Emplovee  A's  covered 
compensation,  the  a75-percent  factor  in  the 
maximum  offset  alloirance  is  reduced  to  0.09 
percent  under  paragr  iph  (d)(9)  of  this  section 
(the  "paragraph  (d)  f<  ctor").  The  reductions 
are  cumulative  undei  paragraph  (b](3](ii]  of 
this  section. 

(c)  The  cumulative  reductions  can  be  made 
by  multiplying  the  paragraph  (e)  facdtor  by 
the  ratio  of  the  paragraph  (d)  factor  to  0.75 
percent  or  by  multiplying  the  paragraph  (d) 
factor  by  the  ratio  oflihe  paragraph  (e)  factor 
lo  0.75  percent.  The  disparity  factor  for 
Employee  A  is  therefore  0.64  percent  ((0.7 
percent  x  0.69  percent/0.75  percent)  or  (0.89 
percent  x  0.7  percent!  0.75  percent)). 

Example  (4).  Plan  ff  is  an  offset  plan  that 
uses  the  calendar  year  as  the  plan  year  and 
uses  an  offset  level  of  each  employee's  final 
average  compensatitxi.  Assume  that  the 
taxable  wage  bases  I  sr  1990-1992  are  the 
following: 
1990— $51,300 
1991— $53,400 
1992—^58.000 
Employee  B's  final  average  compensation. 


determined  as  of  the 


close  of  the  1992  plan 


year,  is  the  average  0f  Employee  B's  annual 
compensation  for  thq  period  1990-1992. 
Employee  B's  annual  compensation  for  each 
year  is  the  following 
1990— $47,000 
1991— $59,000 
1992— $85,000 
For  purposes  of  determining  the  offset 
applied  to  Employee  B's  employer-provided 
benefit  under  the  plan.  Employee's  final 
average  compensation  as  of  the  close  of  the 
1992  plan  year  is  $52,800  ($47,000  +  $53,400 
+  $58,000/3.  This  is  because  annual 
compensation  in  excess  of  the  taxable  wage 
base  in  effect  at  the  beginning  of  the  year 
may  not  be  taken  intt)  account  in  determining 
an  employee's  final  average  compensation  or 
in  determining  the  employee's  offset.  If  the 
plan  determines  the  offset  applied  to 
Employee  As  benefit  by  reference  to 
compensation  in  excess  of  $52,800.  the  plan 
fails  to  satisfy  this  paragraph  (d). 


JMI 


(e)  Adjustments  to  the  0.75-,jercent 
factor  for  benefits  commenc  <ng  at  ages 
other  than  social  security  retirement 
age — (1)  In  general.  The  0.75-,iercent 
factor  in  the  maximum  excest  allowance 
and  in  the  maximum  offset  al'owance 
applies  to  a  benefit  commenr  ing  at  an 
employee's  social  security  n.-tirement 
age.  Except  as  provided  in  'paragraph 
(e)(4)  of  this  sertioa  if  a  benefit  payable 
to  an  employe'^  under  a  rieflned  benefit 
excess  plan  o:  a  define  J  benefit  offset 
plan  commeni~«s  at  a'l  age  before  the 
employee's  soctol  «ccurity  retirement 
age  (including  a  benefit  payable  at  the 
normal  retirement  age  under  the  plan), 
the  0.75-percent  factor  in  the  maximum 
excess  allowance  or  in  the  maximum 
offset  allowance,  respectively,  is 
reduced  in  accordance  with  paragraph 
(e)(2)(i)  of  this  section.  If  a  benefit 
payable  to  an  employee  under  a  defined 
benefit  excess  plan  or  a  defined  offset 
plan  commences  at  an  age  after  the 
employee's  social  security  retirement 
age,  the  0.75-percent  factor  in  the 
maximum  excess  allowance  or  in  the 
maximum  offset  allowance, 
respectively,  may  be  increased  in 
accordance  with  paragraph  (e)(2)(ii)  of 
this  section.  Paragraph  (e)(5)  of  this 
section  provides  rules  on  the  age  at 
which  a  benefit  commences.  See 
paragraph  (f)  of  this  section  for  the 
requirements  applicable  to  optional 
forms  of  benefit. 

(2)  Adjustments — (i)  Benefits 
commencing  on  or  after  age  55  and 
before  social  security  retirement  age.  If 
benefits  commence  before  an 
employee's  social  security  retirement 
age,  the  0.75-percent  factor  in  the 
maximum  excess  allowance  and  in  the 
maximum  offset  allowance  must  be 
reduced  for  such  early  commencement 
of  benefits  in  accordance  with  the  tables 
set  forth  in  paragraph  (e)(3)  of  this 
section. 

(ii)  Benefits  commencing  after  social 
security  retirement  age  and  on  or  before 
age  70.  If  benefits  commence  after  an 
employee's  social  security  retirement 
age.  the  0.75-percent  factor  in  the 
maximum  excess  allowance  and  in  the 
maximum  offset  allowance  may  be 
increased  for  such  delayed 
commencement  of  benefits  in 
accordance  with  the  tables  set  forth  in 
paragraph  (e)(3)  of  this  section. 

(iii)  Benefits  commencing  before  age 
55.  If  benefits  commence  before  the 
employee  attains  age  55.  the  0.75-percent 
factor  in  tlie  maximum  excess  allowance 
and  in  the  maximum  offset  allowance  is 
further  reduced  (on  a  monthly  basis  to 
reflect  the  month  in  which  benefits 
commence)  to  a  factor  that  is  the 
actuarial  equivalent  of  the  0.75-percent 
factor,  as  adjusted  under  the  tables  in 


paragraph  (e)(3)  of  this  section, 
applicable  to  a  Ijenefit  commencing  in 
the  month  in  which  the  employee  attains 
age  55.  In  determining  actuarial 
equivalence  for  this  purpose,  a 
reasonable  interest  rate  must  be  used.  In 
addition,  a  reasonable  mortality  table 
must  be  used  to  determine  the  actuarial 
present  value,  as  defined  in 
S  1.401(a)(4)-{12.  of  the  benefits 
commencing  at  age  55  and  at  the  earlier 
commencement  age,  and  a  reasonable 
mortality  table  may  be  used  to 
determine  the  actuarial  present  value  at 
the  eariier  commencement  age  of  the 
benefits  commencing  at  age  55.  A 
standard  interest  rate  and  a  standard 
mortality  table,  as  defined  in 
S  1.401(a)(4)-12.  are  considered 
reasonable. 

(iv)  Benefits  commencing  after  age  TO. 
If  benefits  commence  after  the  employee 
attains  age  70.  the  0.75-percent  factor  in 
the  maximum  excess  allowance  and  in 
the  maximum  offset  allowance  may  be 
further  increased  (on  a  monthly  basis  to 
reflect  the  month  in  which  benefits 
commence)  to  a  factor  that  is  the 
actuarial  equivalent  of  the  0.75-percent 
factor  (as  adjusted  in  accordance  with 
this  paragraph  (e))  applicable  to  a 
benefit  commencing  in  the  month  in 
which  the  employee  attains  age  70.  In 
determining  actuarial  equivalence  for 
this  purpose,  a  reasonable  interest  rate 
must  be  used.  In  addition,  a  reasonable 
mortality  table  must  be  used  to 
determine  the  actuarial  present  value,  as 
defined  in  §  1.401(a)(4)-(12.  of  the 
benefits  commencing  at  age  70  and  at  the 
later  commencement  age,  and  a 
reasonable  mortality  table  may  be  used 
to  determine  the  value  at  the  later 
commencement  age  of  the  benefits 
commencing  at  age  70.  A  standard 
interest  rate  and  a  standard  mortality 
table,  as  defined  in  §  1.401(a)(4)-12,  are 
considered  reasonable. 

(3)  Tables.  Tables  I.  II,  and  III  provide 
the  adjustments  in  the  0.75-percent 
factor  in  the  maximum  excess  allowance 
and  in  the  maximum  offset  allowance 
applicable  to  benefits  commencing  on  or 
after  age  55  and  on  or  before  age  70  to 
an  employee  who  has  a  social  security 
retirement  age  of  65, 66  or  67.  Table  IV  is 
a  simplified  table  for  a  plan  that  uses  a 
single  disparity  factor  of  0.65  percent  for 
all  employees  at  age  65.  rhe  factors  in 
the  following  tables  are  applicable  to 
benefits  that  commence  in  the  month  the 
employee  attains  the  specified  age. 
Accordingly,  if  benefits  commence  in  a 
month  other  than  the  month  in  which  the 
employee  attains  the  specified  age. 
appropriate  adjustments  in  the  0.75- 
percent  factor  in  the  maximum  excess 
allowance  and  the  maximum  offset 
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allowance  must  be  made.  For  this 
purpose,  adjustments  may  be  based  on 
straight-line  interpolation  from  the 
factors  in  the  tables  or  in  accordance 
with  the  methods  of  adjustment 
speinfied  in  paragraphs  (e](2](iii]  and 
(iv)  of  this  section. 

Table  I 

[Social  security  retiramant  aga  67] 


Annoal  factor 

in 

Aga  at  rwtilch  benafits 

maximum  excess 

aNowanca  aixS  maximum 

offset  alio^Afanca 

(pefcent) 

70 

1.002 

66 

0.006 

66 

0.825 

67 

0.750 

66 

0.700 

66 

0.650 

64 

0.600 

63 

0.550 

62 

0.500 

61 

0.475 

60 

0.450 

59 

0.425 

56 

0.400 

57 

0J75 

56 

0.344 

55 

0.316 

Table  II 

(Social  sacurtty  retiranMnt  age  66] 


Annual  factor  in 

Age  at  wt)icti  benefits 
commence 

majrimum  exceaa 

aHowanca  and  maximum 

offset  allowance 

70 

1.101 

^ 

O.0M 

68 

0.907 

67 

0.824 

86 

0.750 

65 

0.700 

64 

0.650 

63 

0.600 

62 

0.550 

61 

0.500 

60 

0.475 

SO 

0.450 

56 

0.425 

57 

0.400 

56 

0.375 

86 

0.344 

Table  III 

[Social  security  retirement  age  65] 


Annual  factor  in 

Age  at  wNch  benefits 
commence 

maximum  excess 
altowanoe  and  maxifTium 

nil-  „|     -  «.  -     . 

onset  aiiowanoa 

(percent) 

70 

1.209 

60 

1.096 

68 

0.996 

67 

0.905 

66 

0.824 

65 

0.750 

64 

0.700 

63 

0.660 

62 

0.600 

Table  III— Continued 

[Social  security  retirement  aga  651 


Annual  factor  m 

Age  tt  which  benefits 

maximum  excess 

offset  aHowanoa 

(percent) 

61 

0.550 

60 

0.500 

60 

0.475 

56 

0.450 

67 

0.425 

56 

0.400 

56 

0.375 

Table  IV 

[Simplified  table] 


Annual  factor  in 

Age  at  wtuct)  benefits 

maximum  axoeaa 

offset  allowance 

(percent) 

70 

1.048 

60 

0.950 

68 

0.863 

67 

0.784 

66 

0.714 

66 

0.660 

64 

0.607 

63 

0.563 

62 

0.520 

61 

0.477 

60 

0.433 

50 

0.412 

56 

0.390 

57 

0.368 

56 

0.347 

56 

0.325 

(4)  Exception  for  certain  disability 
benefits.  The  maximum  excess 
allowance  and  the  maximum  offset 
allowance  are  not  subject  to  the 
reductions  set  forth  in  paragraphs 
(e)(2)(i)  and  (iii)  of  this  section  solely 
because  the  plan  provides  a  temporary 
disability  beneHt  described  in  this 
paragraph  (e)(4)  commencing  before  an 
employee's  social  security  retirement 
age.  However,  if  a  disability  benefit 
commencing  before  an  employee's 
social  seaulty  retirement  ag»  is  payable 
under  the  plan  and  the  disability  benefit 
does  not  meet  the  definition  of  a 
temporary  disability  benefit  in  this 
paragraph  (e)(4),  the  disability  benefit 
will  be  treated  as  a  benefit  described  in 
paragraphs  (e)(2)(i)  and  (iii)  of  this 
section  and  the  0.75-percent  factor  in  the 
maximum  excess  allowance  or  in  the 
maximum  offset  allowance  applicable  to 
the  benefit'must  be  reduced  in 
accordance  with  paragraphs  (e)(2)(i)  and 
(iii)  of  this  section.  For  purposes  of  this 
paragraph  (e)(4),  a  disability  benefit  is  a 
temporary  disability  benefit  only  if — 

(i)  The  benefit  is  payable  under  the 
plan  solely  on  account  of  an  employee's 
disability,  as  determined  by  the  Social 
Security  Administration. 


(ii)  The  benefit  terminates  no  later 
than  at  the  employee's  normal 
retirement  age, 

(iii)  The  benefit  is  not  in  excess  of  the 
amount  of  the  benefit  that  would  be 
payable  to  the  employee  under  the  plan 
if  the  employee  had  separated  from 
service  at  the  employee's  normal 
retirement  age,  and 

(iv)  Upon  attainment  of  early  or 
normal  retirement  age,  an  employee 
receives  a  benefit  that  satisfies  the 
accrual  and  vesting  rules  of  section  411 
without  taking  into  account  the 
disability  benefit  payments  made  up  to 
that  age. 

(5)  Benefit  commencement  date — (i)  In 
general.  Except  as  provided  in 
paragraph  (e)(5)(ii)  of  this  section,  a 
benefit  commences  for  purposes  of  this 
paragraph  (e)  on  the  first  day  of  the 
period  for  which  the  benefit  is  paid 
under  the  plan. 

(ii)  Qualified  social  security 
supplement.  If  a  plan  uses  a  qualified 
social  security  supplement,  as  defined  in 
S  1.401(a)(4)-12.  to  provide  an  aggregate 
benefit  at  retirement  before  social 
security  retirement  age  that  is  a  uniform 
percentage  of  average  annual 
compensation,  benefits  will  be 
considered  to  commence  on  the  first  day 
of  the  period  for  which  the  qualified 
social  security  supplement  is  no  longer 
payable.  In  order  for  this  paragraph 
(e)(5)ni)  to  apply,  the  uniform 
percentage  must  be  equal  to  the  excess 
benefit  percentage  in  the  case  of  an 
excess  plan  or  the  gross  benefit 
percentage  in  the  case  of  an  offset  plan. 

(6)  Examples.  The  following  examples 
illustrate  this  paragraph  (e).  Unless 
otherwise  provided,  the  following  facts 
apply.  The  plan  is  noncontributory  and 
is  the  only  plan  ever  maintained  by  the 
employer.  "The  plan  uses  a  normal 
retirement  age  of  65  and  contains  no 
provision  that  would  require  a  reduction 
in  the  0.75-percent  factor  under 
paragraph  (b){2)  or  (b)(3)  of  this  section. 
In  the  case  of  a^efined  benefit  excess 
plan.  the'^l^n^Mes  each  employee's 
covered  compensation  as  the  integration 
level:  in  the  case  of  an  offset  plan,  the 
plan  uses  each  employee's  covered 
compensation  as  the  offset  level  and 
provides  that  an  employee's  final 
average  compensation  is  limited  to  the 
employee's  average  annual 
compensation.  Each  example  discusses 
the  benefit  formula  applicable  to  an 
employee  who  has  a  social  security 
retirement  age  of  65. 

Example  1.  Plan  M  is  a  denned  benent 
excess  plan  that,  for  an  employee  with  a 
social  security  retirement  age  of  65,  provides 
a  normal  retirement  benefit  of  1.25  percent  of 
average  annual  compensation  up  to  the 
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inlegrafion  level,  plus  2.0  percent  of  average 
annual  compensation  in  excess  of  the 
integration  level,  for  e  ach  year  of  service  up 
to  35.  For  an  employe  f  with  at  least  20  years 
of  service  for  X.  the  pi  an  provides  a  benent 
commencing  at  age  53  that  is  equal  to  the 
benefit  payable  at  ag^  65.  For  that  employee, 
the  disparity  provideq  under  the  plan  at  age 
55  is  0.75  percent  (2  pircent-1.25  percent). 
Because  this  disparity  exceeds  the  0.375 
percent  factor  provided  in  the  table  for  a 
benera  payable  at  ag«  55  to  an  employee 
with  a  social  securityjretirement  age  of  65. 
the  plan  fails  to  satis^  paragraphs  (b)  and  (e) 
of  this  section  with  r«pect  to  the  early 
retirement  benefit. 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  except  that  the  base  benent 
percentage  under  the  plan  is  1.75  percent. 
Thus,  the  disparity  prbvided  under  the  plan 
at  age  55  is  0.25  percent  (2  percent-1.75 
percent).  Because  the  disparity  does  not 
exceed  the  0.375  percent  factor  provided  in 
the  table  for  a  benefil  payable  at  age  55  to  an 
employee  with  a  social  security  retirement 
age  of  65.  the  plan  do^s  not  fail  to  satisfy 
paragraphs  (b)  and  (^  of  this  section  with 
respect  to  the  eariy  retirement  benefit 

Example  3.  Plan  N  js  an  offset  plan  that  for 
an  employee  with  a  sfacial  security  retirement 
age  of  65.  provides  a  normal  retirement 
benefit  of  1.75  percent  of  average  annual 
compensation,  minusO.TS  percent  of  final 
average  compensation  up  to  the  offset  level, 
for  each  year  of  service  up  to  35.  For  an 
employee  with  at  lea|t  20  years  of  service, 
the  plan  provides  a  b;nefit  commencing  at 
age  55  that  is  equal  t(  the  benefit  payable  at 
age  65.  For  that  empl  lyee.  the  disparity 
provided  under  the  p  an  at  age  55  is  0.75 
percent.  Because  this  disparity  exceeds  the 
0.375  percent  factor  provided  in  the  table  for 
an  offset  applied  to  a  benefit  payable  at  age 
55  to  an  employee  wijlh  a  social  security 
retirement  age  of  65.  the  plan  fails  to  satisfy 
paragraphs  (b)  and  (4)  of  this  section  with 
respect  to  the  early  retirement  benefit  The 
plan  would  not  fail  to  satisfy  paragraphs  (b) 
and  (e)  of  this  section  with  respect  to  the 
early  retirement  benifit  if  the  applicable 
factor  for  determining  the  offset  applied  to 
the  benefit  were  rediked  to  0J75  percent 

Example  4.  Plan  OJis  a  defined  benefit 
excess  plan  that,  for  an  employee  with  a 
social  security  retirement  age  of  65.  provides 
a  normal  retirement  penefit  of  1.25  percent  of 
average  annual  compensation  up  to  the 
integration  level,  piui  2.0  percent  of  average 
annual  compensation  in  excess  of  the 
integration  level,  for  each  year  of  service  up 
to  35.  The  plan  provides  benefits  commencing 
before  normal  retiretient  age  with  the 
following  reductions 


Age 


6 
« 


Under  the  plan,  a 
is  equal  to  90  percer  ( 
retirement  benefit 
the  excess  benefit 
percent,  the  base 


P'l 


IMI 


Percentage  o(  normal 
retirement  benefit  (%) 


90 

es 

80 


>enerit  payable  at  age  64 
of  the  normal 
yable  at  age  65.  Thus, 
percentage  the  plan  is  l.S 
berefit  percentage  under 


the  plan  is  1.125  percent,  and  the  disparity 
provided  under  the  plan  at  age  64  is  0.675 
percent  Similarly,  a  benefit  payable  at  age  63 
is  equal  to  85  percent  of  the  normal 
retirement  benefit  payable  at  age  65.  Thus, 
the  excess  benefit  percentage  under  the  plan 
is  1.7  percent  the  base  benefit  percentage 
under  the  plan  is  1.0625  percent,  and  the 
disparity  provided  under  the  plan  at  age  63  fs 
0.6375  percent.  Finally,  a  benefit  payable  at 
age  62  is  equal  to  BO  percent  of  normal 
retirement  benefit  payable  at  age  65.  Thus, 
the  excess  benefit  percentage  under  the  plan 
is  1.6  percent,  the  base  benefit  percentage 
under  the  plan  is  1.0  percent,  and  the 
disparity  provided  under  the  plan  at  age  62  is 
0.6  percent  Because  the  disparities  provided 
under  the  plan  at  each  eariy  commencement 
age  do  not  exceed  the  factors  provided  in  the 
applicable  table  in  paragraph  (e)(3)  of  this 
section,  the  plan  does  not  fail  to  satisfy 
paragraphs  (b)  and  (e)  of  this  section  with 
respect  to  the  early  retirement  benefits. 
Example  5.  Plan  P  is  a  defined  benefit 
excess  plan  that  provides  a  normal 
retirement  benefit  of  0.75  percent  of  average 
annual  compensation  up  to  the  integration 
level,  plus  1.5  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level,  for  each  year  of  service  up  to  35.  The 
plan  does  not  provide  any  benefits,  other 
than  normal  retirement  benefits,  commencing 
before  an  employee's  social  security 
retirement  age.  Employee  A.  bom  in  1947.  has 
a  social  security  retirement  age  of  66. 
Because  the  plan  provides  for  the  distribution 
of  normal  retirement  benefits  before 
Employee  As  social  security  retirement  age. 
the  0.75-percent  factor  in  the  maximum 
excess  allowance  applicable  to  Employee  A 
must  be  reduced  to  0.70  percent  in 
accordance  with  this  paragraph  (e). 
Accordingly,  the  disparity  provided  to  A 
under  the  plan  exceeds  the  maximum  excess 
allowance  because  the  excess  benefit 
percentage  (1.5  percent)  exceeds  the  base 
benefit  percentage  (a75  percent)  by  more 
than  the  maximum  excess  allowance  of  0.70 
percent  as  reduced  in  accordance  with  this 
paragraph  (e). 

Example  8.  Assume  the  same  facts  as  in 
Example  5,  except  that  the  plan  also  provides 
an  eariy  retirement  benefit,  commencing  at 
age  62.  to  an  employee  who  satisfies  the 
conditions  for  early  retirement  specified  in 
the  plan.  The  early  retirement  benefit  is 
based  upon  the  employee's  accrued  benefit  at 
early  retirement  age  and  equals  the  amount 
that  would  have  been  paid  commencing  at 
the  employee's  normal  retirement  age  based 
upon  the  employee's  average  annual 
compensation,  covered  compensation  and 
years  of  service  at  the  date  of  the  employee's 
eariy  retirement  Employee  R  who  has  a 
social  security  retirement  age  of  65,  meets  the 
conditions  for  early  retirement  under  the  plan 
and  retires  at  age  62  with  30  years  of  service. 
At  the  time  of  early  retirement  Employee  B 
has  average  annual  compensation  of  $20,000 
and  covered  compensation  of  $16,000.  Under 
the  plan's  benefit  formula.  Employee  B  has 
accrued  a  normal  retirement  benefit 
commencing  at  age  65,  of  $5,400  ({22.5  percent 
X  $16,000)  +  (45  percent  x  $4,000))  based  on 
Employee  B's  average  compensation,  covered 
compensation  and  years  of  service  at  early 


retirement  Accordingly,  under  the  plan's 
eariy  retirement  provisions.  Employee  B  it 
entitled  to  receive,  commencing  at  eariy 
retirement  a  benefit  of  $5,40a  Because  the 
eariy  retirement  benefit  is  a  benefit  (other 
than  a  qualified  disability  benefit) 
commencing  at  age  62  (before  Employee  0*8 
social  security  retirement  age),  the  0.75- 
percent  factor  in  the  maximum  excess 
allowance  must  be  reduced  to  0.60  percent  in 
accordance  with  this  paragraph  (e). 
Accordingly,  the  disparity  provided  to 
Employee  B  under  the  plan  at  eariy 
retirement  exceeds  the  maximum  excess 
allowance. 

Example  7.  (a)  Plan  Q  is  a  defined  benefit 
excess  plan  thai  provides  a  normal 
retirement  benefit  of  1.35  percent  of  average 
annual  compensation  up  to  the  integration 
level,  plus  2  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level,  for  each  year  of  service  up  to  35.  The 
plan  provides  that  an  employee  with  10  years 
of  service  at  age  55  may  receive  an 
unreduced  retirement  benefit  The  plan  also 
provides  that  employee  with  a  supplemental 
benefit  of  0.65  percent  of  average  annual 
compensation  up  to  the  Integration  level  for 
each  year  of  service  up  to  35.  payable  from 
early  retirement  until  age  65.  The 
supplemental  benefit  is  a  qualified  social 
security  supplement  under  §  1.401(a)(4)-12. 
The  effect  of  the  supplement  is  to  provide  an 
employee  with  a  uniform  benefit  of  2  percent 
of  average  annual  compensation  from  early 
retirement  until  age  65,  when  the  supplement 
is  no  longer  payable.  Therefore,  for  purposes 
of  this  paragraph  (e),  the  employee's  benefit 
will  be  considered  to  commence  at  age  65, 

(b)  Assume  that  Plan  Q  is  instead  an  offset 
plan  that  provides  a  normal  retirement 
benefit  of  2  percent  of  average  annual 
compensation,  minus  0.65  percent  of  final 
average  compensation  up  to  the  offset  level, 
for  each  year  of  service  up  to  35.  The  plan 
provides  the  same  early  retirement  benefit  on 
the  same  conditions,  except  that  the 
supplement  is  0.65  percent  of  an  employee's 
final  average  compensation  up  to  the  offset 
level.  An  employee  at  age  55  thus  receives  a 
uniform  benefit  of  2  percent  of  average 
annual  compensation  until  age  65,  when  the 
supplement  is  no  longer  payable.  Therefore. 
for  purposes  of  this  paragraph  (e).  the 
employee's  benefit  will  be  considered  to 
commence  at  age  65, 

(f)  Benefits,  rights,  and  features— {1] 
Defined  benefit  excess  plan.  In  the  case 
of  a  defined  benefit  excess  plan,  each 
benefit,  right,  or  featui*  provided  under 
the  plan  with  respect  to  employer- 
provided  benefits  attributable  to 
avei^ge  annual  compensation  above  the 
integration  level  (an  "excess  benefit, 
right,  or  feature")  must  also  be  provided 
on  the  same  terms  with  respect  to 
employer-provided  benefits  attributable 
to  average  annual  compensation  up  to 
the  integration  level  (a  "base  benefit, 
right,  or  feature").  Alternatively,  an 
excess  benefit,  right,  or  feature  may  be 
provided  on  different  terms  than  the 
base  benefit,  right,  or  feature,  if  the 
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terms  used  to  determine  the  base 
benefit,  right  or  feature  produce  a 
benefit,  right,  or  feature  of  inherently 
equal  or  greater  value  than  the  benefit, 
right,  or  feature  that  ivould  be  produced 
under  the  terms  used  to  determine  the 
excess  benefit,  right,  or  feature. 

(2)  Offset  plan,  in  the  case  of  an  oUaeK 
plan,  each  benefit,  right,  or  feature 
provided  under  the  plan  with  respect  to 
employer-provided  benefits  before 
application  of  the  offset  (a  "gross 
benefit,  right,  or  feature")  must  be 
provided  on  the  same  terms  as  those 
used  to  determine  the  offset  applied  to 
the  gross  benefit,  right,  or  feature. 
Alternatively,  a  gross  benefit,  right,  or 
feature  may  be  provided  on  different 
terms  from  those  used  to  determine  the 
offset  applied  to  the  gross  benefit,  right, 
or  feature,  if  the  terms  used  to  determine 
the  groM  benefit,  ri^t  or  featiire 
produce  a  benefit,  ri^t,  or  feature  of 
inherently  equal  or  greater  value  than 
the  bene^t.  right,  or  feature  that  would 
be  produced  under  the  terms  used  to 
determine  the  offset  applied  to  the  gross 
benefit  right  or  feature.  In  addition,  if 
benefits  commence  before  an 
employee's  normal  retirement  age.  the 
gross  benefit  percentage  under  the  plan 
must  be  reduced  by  a  number  of 
percentage  points  that  is  not  less  than 
the  number  of  percentage  points  by 
which  the  offset  percentage  must  be 
reduced,  from  normal  retirement  age  to 
the  age  at  which  benefits  commence, 
under  the  rules  of  paragraph  (e)  of  this 
section. 

(3)  Examples.  The  following  examples 
illustrate  this  paragraph  (f).  Unless 
otherwise  provided,  the  following  facts 
apply.  The  plan  is  noncontributory  and 
is  the  only  plan  ever  maintained  by  the 
employer.  The  plan  uses  a  normal 
retirement  age  of  65  and  contains  no 
provision  that  would  require  a  reduction 
in  the  0.75-percent  factor  under 
paragraph  (b)(2)  or  (b)(3)  of  this  section. 
In  the  case  of  a  defined  benefit  excess 
plan,  the  plan  uses  each  employee's 
covered  compensation  as  the  integration 
level;  in  the  case  of  an  offset  plan,  the 
plan  uses  each  employee's  covered 
compensation  as  the  offset  level  and 
provides  that  an  employee's  final 
average  compensation  is  limited  to  the 
employee's  average  annual 
compensabon.  Each  example  discusses 
the  benefit  formula  applicable  to  an 
employee  who  has  a  social  security 
retirement  age  of  65.  Ail  optional  forms 
of  benefit  under  each  plan  are  provided 
on  the  same  terms. 

Example  1.  Plan  M  it  a  defined  l>eneflt 
excess  plan  that  provides  a  normal 
relirement  benefit  of  1  percent  of  average 
annual  compensation  up  to  tiie  integration 
Itvel.  plus  1.65  percent  of  average  annual 


oompensation  abawe  the  integration  level,  for 
each  year  of  service  up  to  35.  The  plan 
provides  an  early  retirement  benefit  for  any 
employee  who  terminates  employment  at  or 
after  age  55  with  10  or  more  years  of  service. 
In  determining  an  employee's  early 
relirement.  the  14S  percent  excess  benefit 
percentage  is  reduced  in  accordance  with  the 
table  in  paragraph  (e)(3)  of  this  section  for  a 
plan  that  uses  a  single  disparity  factor  of  0.65 
percent  for  all  employees  at  age  65.  However, 
a  larger  reduction  factor  is  applied  to 
determine  the  base  benefit  percentage  at 
early  retirement.  The  plan  violates  this 
paragraph  (f)  because  the  excess  early 
retirement  i>enefit  is  not  provided  on  tite 
same  terms  as  the  base  early  retirement 
benefit,  nor  do  the  terms  used  to  determine 
the  base  early  retirement  t>enerit  produce  an 
early  retirement  t)eneflt  of  inherently  equal  or 
greater  value  than  the  early  retirement 
benefit  that  would  t>e  produced  under  the 
terms  used  to  determine  the  excess  t>enent 
right  or  feature. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  the  plan  determines 
the  early  retirement  benefit  by  applying  the 
same  reduction  Eactors  under  paragraph  (e)(3) 
of  this  section  to  liie  base  and  excess  l>enefit 
percentages.  Furthermore,  if  an  employee 
terminates  employment  at  or  after  age  55 
with  30  or  more  years  of  service,  the  plan 
provides  that  the  base  benefit  percentage  of  1 
percent  is  not  reduced.  Although  the  excess 
early  retirement  benefit  is  provided  on 
different  terms  than  the  base  early  retirement 
benefit,  the  plan  satisfies  this  paragraph  (f) 
because  the  terms  used  to  determine  the  base 
early  retirement  t>enefit  produce  an  early 
retirement  of  inherently  equal  or  greater 
value  than  the  early  retirement  benefit  that 
would  be  produced  under  the  terms  used  to 
determine  the  excess  benefit,  right  or  feature. 

Example  3.  Plan  N  is  an  offset  plan  that 
provides  a  normal  retirement  benefit  of  2 
percent  of  average  annual  compensation, 
minus  0.65  percent  of  final  average 
compensation  up  to  the  offset  level,  for  each 
year  of  service  up  to  3S.  In  determining  the 
qualified  joint  and  survivor  ("Q)SA")  form  of 
the  normal  retirement  benefit  the  plan 
applies  a  factor  of  80  percent  to  the  gross 
benefit  percentage  and  a  factor  of  100  percent 
to  the  offset  percentage.  Thus,  the  QJSA  form 
is  1.6  percent  of  average  annual 
compensatioa  minus  0.65  percent  of  final 
average  compensation  up  to  the  offset  level 
for  each  year  of  service  up  to  35.  The  plan 
violates  this  paragraph  (f)  biecause  the  gross 
QJSA  form  is  not  provided  on  the  same  terms 
as  the  terms  used  to  determine  the  offset 
applied  to  the  QJSA  nor  does  it  produce  a 
QJSA  benefit  that  is  of  inherently  equal  or 
greater  value  than  the  Q)SA  benefit  that 
would  be  produced  under  the  terms  used  to 
determine  the  offset  under  the  plan. 

Example  4.  Plan  O  is  a  defined  benefit 
excess  plan  that  provides  a  normal 
retirement  benefit  of  1  percent  of  average 
annual  compensation  up  to  the  integration 
level,  plus  IJK  percent  of  average  annual 
compensation  above  tiie  integration  level  for 
each  year  of  service  up  to  35.  The  plan  also 
provides  a  single  sum  optional  form  of  t>enent 
determined  by  applying  a  single  interest  rate 
and  mortality  assumption  to  the  entire 


normal  retirement  l>enefit.  The  plan  satisfies 
this  paragraph  (f)  because  the  excess  optional 
form  is  provided  on  the  same  terms  us  the 
base  optional  form.  The  plan  would  also 
satisfy  this  paragraph  (f)  if  it  used  a  lower 
interest  rate  to  determine  the  base  optional 
form  tiian  used  to  determine  the  excess 
optional  form  Itecause  the  lower  interest  rate 
would  produce  an  optional  form  of  inherently 
equal  or  greater  value  than  the  optional  form 
produced  by  using  the  same  interest  rale. 

Example  5.  Plan  R  is  a  defmed  benefit 
excess  plan  that  provides  a  normal 
retirement  t>enefit  of  1  percent  of  average 
annual  compensation  up  to  the  integration 
level,  plus  1.65  percent  of  average  annual 
compensation  above  the  integration  level,  for 
each  year  of  service  up  to  35.  If  an  employee 
continues  to  work  after  normal  relirement 
age,  the  plan  provides  tlial  the  employee 
receives  credit  for  additional  years  of  service 
up  to  tiie  service  limit  of  35.  The  plan  also 
provides  that  the  disparity  provided  under 
the  plan  will  increase  as  permitted  under 
paragraph  (e)  of  this  section  for  l>enents 
commencing  after  social  security  retirement 
age.  However,  the  plan  does  not  provide  an 
increase  in  the  haw  benefit  percentage  to 
reflect  the  fact  that  the  employee  has  delayed 
commencement  of  t>enefits  past  normal 
retirement  age.  Thus,  for  example,  for  an 
employee  at  age  66,  the  plan  provides  a 
tieoefit  of  1  percent  of  average  annual 
compensation  up  to  the  integration  level  plus 
1.86  percent  of  average  annual  compensation 
above  the  integration  level  for  each  year  of 
service  up  to  35.  The  plan  violates  this 
paragraph  (f)  because  the  excess  twnefit 
provided  for  an  employee  after  normal 
retirement  age  is  not  provided  on  the  same 
terms  as  tiie  base  t>enerit  nor  do  the  terms 
used  to  determine  the  base  t)enefit  produce  a 
t>enefit  of  inherently  equal  or  greater  value 
than  the  benefit  that  would  be  produced 
under  the  terms  used  to  determine  the  excess 
benefit. 

Example  6.  Plan  Q  is  an  offset  plan  that 
provides  a  normal  retirement  benefit  of  2 
percent  of  average  annual  compensation, 
minus  0.65  percent  of  final  average 
compensation  up  to  the  offset  level  for  each 
year  of  service  up  to  35.  In  accordance  with 
paragraph  (e)  of  this  section,  the  plan  reduces 
the  offset  percentage  under  the  plan  for  early 
retirement  and  provides  a  benefit  at  age  55  of 
2  percent  of  average  annual  compensation, 
minus  0.325  percent  of  final  average 
compensation  up  to  the  offset  level,  for  each 
year  of  service  up  to  35.  However,  the  early 
retirement  l>enefit  does  not  meet  this 
paragraph  (f)  because  an  employee's  gross 
benefit  percentage  is  not  reduced  for  early 
retirement 

Example  7.  The  facts  are  the  same  as  in 
Example  8  except  that  the  plan  reduces  the 
gross  t>enefit  percentage  for  early  retirement 
at  age  55  to  1.675  percent.  Because  the  gross 
benefit  percentage  is  reduced  by  0.325 
percent  (from  2.0  percent  to  1.675  percent), 
the  same  percentage  point  reduction  made  in 
the  offset  percentage  (from  0.65  percent  to 
0J25  percent),  the  early  retirement  t>enefit 
meets  this  paragraph  (f). 

(g)  No  reductions  in  0.75-percent 
factor  for  death  benefits.  For  purposes 
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of  applying  the  maximum  excess 
allowance  described  in  paragraph  (b)(2) 
of  this  section  and  the  maximum  offset 
allowance  described  in  paragraph  (b)(3) 
of  this  section,  no  i  eduction  is  made  to 
the  0.75-percent  fai  ;tor  in  the  maximum 
excess  allowance  ( tr  in  the  maximum 
offset  allowance  solely  because  the  plan 
provides  disparity  in  death  benefits  that 
are  unrelated  to  reiirement  benefits  and 
are  payable  before  an  employee's  social 
security  retirement  age. 

(h)  Benefits  attributable  to  employee 
contributions  not  t^ken  into  account 
Benefits  attributable  to  employee 
contributions  to  a  leHned  benefit  excess 
plan  or  to  an  offset  plan  are  not  taken 
into  account  in  detfermining  whether  the 
disparity  provided  under  a  defined 
benefit  excess  plai^  or  an  offset  plan 
exceeds  the  maxinlum  permitted 
disparity  describea  in  paragraph  (b)  of 
this  section.  Therefore,  the  base  benefit 
percentage  and  th^  excess  benefit 
percentage  under  4  defined  benefit 
excess  plan  for  thd  plan  year  are 
reduced  to  the  extint  that  benefits  are 
attributable  to  employee  contributions. 
Similarly,  the  grosi  benefit  percentage 
under  a  defined  benefit  offset  plan  for 
the  plan  year  is  reduced  to  the  extent 
the  benefit  is  attributable  to  employee 
contributions.  See  B  1.401(a)(4)-43(b)  for 
methods  of  determ|ning  the  employer- 
provided  benefit  uoder  a  plan  that 
includes  employeej contributions  not 
allocated  to  separ:  te  accounts  (i.e., 
contributory  DB  pi  in). 

(i)  Multiple  intei  ration  levels — 
[Reserved). 

(j)  Additional  rues.  The 
Commissioner  ma] ',  in  revenue  rulings, 
notices  or  other  do  cuments  of  general 
applicability,  prescribe  additional  rules 
as  may  be  necessary  or  appropriate  to 
carry  out  the  purposes  of  this  section, 
including  updated  tables  under 
paragraphs  (d)  and  (e)  of  this  section 
providing  for  reductions  in  the  0.75- 
percent  factor  in  the  maximum  excess 
allowance  and  in  tre  maximum  offset 
allowance  and  ruUs  in  paragraph  (h)  of 
this  section  for  determining  the  portion 
of  an  employee's  benefit  attributable  to 
employee  contribiyions. 

S1.401(lh4    Special  rutes  for  raHroad 
plans. 

(a)  In  general.  Section  401(1)(6) 
provides  that,  in  the  case  of  a  plan 
maintained  by  a  railroad  employer  that 
covers  employees  ftvho  are  entitled  to 
benefits  under  thejRailroad  Retirement 
Act  of  1974,  in  determining  whether  such 
a  plan  satisfies  seetion  401(1),  rules 
similar  to  the  rulei  under  section  401(1) 
apply  and  such  ni  es  take  into  account 
the  employer-derived  portion  of  tier  2 


and  supplemental 


annuity  benefits 


JMI 


provided  under  the  railroad  retirement 
system.  In  general,  for  purposes  of 
determining  whether  a  defined 
contribution  plan  or  a  defined  benefit 
plan  maintained  by  a  railroad  employer 
and  covering  employees  described  in  the 
preceding  sentence,  satisfies  section 
401(1),  the  employer-derived  portion  of 
an  employee's  tier  2  benefits  and 
supplementary  annuity  benefits  under 
the  Railroad  Retirement  Act  of  1974  are 
treated  as  though  such  benefits  were 
provided  by  the  railroad  employer  under 
a  qualified  plan.  Paragraph  (b)  of  this 
section  contains  rules  for  defined 
contribution  plans.  Paragraph  (c)  of  this 
section  contains  rules  for  defined 
benefit  excess  plans.  Paragraph  (d)  of 
this  section  contains  rules  for  offset 
plans.  Paragraph  (e)  of  this  section 
contains  definitions  and  additional  rules 
of  application. 

(b)  Defined  contribution  plans — (1)  In 
general.  A  defined  contribution  plan 
maintained  by  a  railroad  employer 
satisfies  section  401(1)  and  S  1.401(l)-2 
for  a  plan  year  only  if  the  plan  satisfies 
paragraph  (b)(2)  or  (b)(3}  of  this  section 
for  the  plan  year. 

(2)  Single  integration  level  method — 
(i)  In  general.  A  plan  satisfies  this 
paragraph  (b)(2)  if — 

(A)  The  plan  specifies  a  single 
integration  level  for  all  employees  that 
does  not  exceed  the  railroad  retirement 
taxable  wage  base  in  effect  as  of  the 
beginning  of  the  plan  year, 

(B)  The  plan  uses  the  same  base 
contribution  percentage  and  the  same 
excess  contribution  percentage  for  all 
employees,  and 

(C)  The  excess  contribution 
percentage  does  not  exceed  the  sum  of 
11.4  percentage  points  and  the  base 
contribution  percentage. 

(ii)  Definitions.  The  following 
definitions  govern  for  purposes  of  this 
paragraph  (b)(2). 

(A)  flose  contribution  percentage 
means  the  rate  at  which  employer 
contributions  are  allocated  to  the 
account  of  an  employee  under  the  plan 
with  respect  to  the  employee's  plan  year 
compensation  at  or  below  the  railroad 
retirement  taxable  wage  base 
(expressed  as  a  percentage  of  such  plan 
year  compensation). 

(B)  Excess  contribution  percentage 
means  the  rate  at  which  employer 
contributions  are  allocated  to  the 
account  of  an  employee  under  the  plan 
with  respect  to  the  employee's  plan  year 
compensation  above  the  railroad 
retirement  taxable  wage  base 
(expressed  as  a  percentage  of  such  plan 
year  compensation). 

(3)  Two  integration  level  method — (i) 
In  general.  A  plan  satisfies  this 
paragraph  (b)(3)  if — 


(A)  The  plan  specifies  two  integration 
levels  for  all  employees,  equal  to  the 
railroad  retirement  taxable  wage  base  in 
effect  as  of  the  beginning  of  the  plan 
year  and  the  taxable  wage  base  in  effect 
as  of  the  beginning  of  the  plan  year,  and 

(B)  The  plan  satisfies  paragraphs 
(b)(3)  (ii)  and  (iii)  of  this  section. 

(ii)  Total  disparity  requirement  A 
plan  satisfies  this  paragraph  (b)(3)(ii) 

if—  . 

(A)  The  plan  uses  the  same  base 
contribution  percentage  and  the  same 
excess  contribution  percentage  for  all 
employees,  and 

(B)  The  excess  contribution 
percentage  does  not  exceed  the  sum  of 
11.4  percentage  points  and  the  base 
contribution  percentage. 

(iii)  Intermediate  disparity 
requirement.  A  plan  satisfies  this 
paragraph  (b)(3)(iii)  if— 
.    (A)  The  plan  uses  the  same  base 
contribution  percentage  and  the  same 
intermediate  contribution  percentage  for 
all  employees,  and 

(B)  The  intermediate  contribution 
percentage  does  not  exceed  the  sum  of 
5.7  percentage  points  and  the  base 
contribution  percentage. 

(iv)  Definitions.  The  following 
definitions  govern  for  purposes  of  this 
paragraph  (b)(3). 

(A)  Base  contribution  percentage 
means  the  rate  at  which  employer 
contributions  are  allocated  to  the 
account  of  an  employee  under  the  plan 
with  respect  to  the  employee's  plan  year 
compensation  at  or  below  the  railroad 
retirement  taxable  wage  base 
(expressed  as  a  percentage  of  such  plan 
year  compensation). 

(B)  Intermediate  contribution 
percentage  means  the  rate  at  which  , 
employer  contributions  are  allocated  to 
account  of  an  employee  under  the  plan 
with  respect  to  the  employee's  plan  year 
compensation  between  the  railroad 
retirement  taxable  wage  base  and  the 
taxable  wage  base  (expressed  as  a 
percentage  of  such  plan  year 
compensation). 

(C)  Excess  contribution  percentage 
means  the  rate  at  which  employer 
contributions  are  allocated  to  the 
account  of  an  employee  under  the  plan 
with  respect  to  the  employee's  plan  year 
compensation  above  the  taxable  wage 
base  (expressed  as  a  percentage  of  such 
plan  year  compensation). 

(c)  Defined  benefit  excess  plans — (1) 
In  general.  A  defined  benefit  excess 
plan  maintained  by  a  railroad  employer 
satisfies  section  401(1)  and  9  1.401(I)-3 
for  a  plan  year  only  if  the  plan  satisfies 
paragraph  (c)(2)  or  (c)(3)  of  this  section 
for  the  plan  year. 
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(2)  Single  integration  level  method — 
(i)  In  general.  A  plan  satisfies  this 
paragraph  (c)(2)  if^ 

(A)  The  plan  specifies  a  single 
integration  level  for  all  employees  that 
does  not  exceed  railroad  retirement 
covered  compensation, 

(B)  The  plan  uses  the  same  base 
benefit  percentage  and  the  same  excess 
beneHt  percentage  for  all  employees, 
and 

(C)  The  excess  benefit  percentage 
does  not  exceed  the  lesser  of — 

(1)  Two  times  the  sum  of  0.56  percent 
and  the  base  benefit  percentage,  or 

[2]  0.56  percent  plus  the  base  benefit 
percentage  plus  0.75  percent. 

(ii)  Definitions.  The  following 
definitions  govern  for  purposes  of  this 
paragraph  (c)(2). 

(A)  Base  benefit  percentage  means 
the  rate  at  which  employer-provided 
beneHts  are  determined  under  the  plan 
with  respect  to  an  employee's  average 
annual  compensation  at  or  below  the 
employee's  railroad  retirement  covered 
compensation  (expressed  as  a 
percentage  of  such  average  annual 
compensation). 

(B)  Excess  benefit  percentage  means 
the  rate  at  which  employer-provided 
benefits  are  determined  under  the  plan 
with  respect  to  an  employee's  average 
annual  compensation  above  the 
employee's  railroad  retirement  covered 
compensation  (expressed  as  a 
percentage  of  such  average  annual 
compensation). 

(3)  Two  integration  level  method — (i) 
In  general.  A  plan  satisfies  this 
paragraph  (c)(3)  for  a  plan  year  if — 

(A)  The  plan  specifies  two  integration 
levels  for  all  employees,  equal  to  each 
employee's  railroad  retirement  covered 
compensation  and  each  employee's 
covered  compensation,  and 

(B)  The  plan  satisfies  paragraph  (c)(3) 
(ii)  and  (iii)  of  this  section. 

[\.\\  Employee  with  lower  covered 
compensation.  A  plan  satisfies  this 
paragraph  (c)(3)(ii)  if,  with  respect  to 
each  employee  whose  lower  integration 
level  is  the  employee's  covered 
compensation — 

(A)  The  plan  uses  the  same  base 
beneHt  percentage  and  the  same 
intermediate  benefit  percentage  for  all 
employees, 

(B)  'The  intermediate  benefit 
percentage  does  not  exceed  the  base 
benefit  percentage  by  more  than  the 
lesser  of  0.75  percent  or  the  b.ase  benefit 
percentage,  '.'".•/' 

(C)  The  plan  use*  the  same 
intermediate  benefit  percentage  and  the 
same  excess  benefit  percentage  by  an 
amount  for  all  employees,  and 


(0)  The  excess  benefit  percentage 
does  not  exceed  the  intermediate  benefit 
percentage  by  more  than  0.56  percent 

(iii)  Employee  with  lower  railroad 
retirement  covered  compensation.  A 
plan  satisfies  this  paragraph  (c)(3)(iii)  if, 
with  respect  to  each  employee  whose 
lower  inte^vtion  level  is  the  employee's 
railroad  retirement  covered 
compensation — 

(A)  The  plan  uses  the  same  base 
benefit  percentage  and  the  same  excess 
beneBt  percentage  for  all  employees. 

(B)  The  excess  benefit  percentage 
does  not  exceed  the  lesser  of — 

[1)  Two  times  the  sum  of  0.56  percent 
and  the  base  benefit  percentage,  or 

[2]  The  sum  of  0.56  percent  plus  the 
base  benefit  percentage  plus  0.75 
percent, 

(C)  The  plan  uses  the  same  the  base 
benefit  percentage  and  the  same 
intermediate  benefit  percentage  for  all 
employees,  and 

(D)  The  intermediate  benefit 
percentage  does  not  exceed  the  sum  of 
0.56  percent  plus  the  base  benefit 
percentage. 

(iv)  Definitions.  The  following 
defmitions  govern  for  purposes  of  this 
paragraph  (c)(3). 

(A)  Base  benefit  percentage  means 
the  rate  at  which  employer-provided 
benefits  are  determined  under  the  plan 
with  respect  to  an  employee's  average 
annual  compensation  at  or  below  the 
lower  integration  level  specified  in  the 
plan  (expressed  as  a  percentage  of  such 
average  annual  compensation). 

(B)  Intermediate  benefit  percentage 
means  the  rate  at  which  employer- 
provided  benefits  are  determined  under 
the  plan  with  respect  to  an  employee's 
average  annual  compensation  between 
the  lower  and  higher  integration  levels 
specified  in  the  plan  (expressed  as  a 
percentage  of  such  average  annual 
compensation). 

(C)  Excess  benefit  percentage  means 
the  rate  at  which  employer-provided 
benefits  are  determined  under  the  plan 
with  respect  to  an  employee's  average 
annual  compensation  above  the  higher 
integration  level  specified  in  the  plan 
(expressed  as  a  percentage  of  such 
average  annual  compensation). 

(d)  Offset  plans — (1)  In  general.  An 
offset  plan  maintained  by  a  railroad 
employer  satisfies  section  401(1)  and 
i  1401  (l)-3  for  a  plan  year  only  if— 

(i)  The  plan  satisfies  S  1.401(l)-3  for 
the  plan  year  without  regard  to  the 
offset  for  the  employer-derived  portion 
of  tier  2  and  supplementary  annuity 
benefits  provided  under  the  railroad 
retirement  system,  and 

(ii)  the  offset  for  the  employer-derived 
portion  of  tier  2  and  supplementary 
annuity  benefits  provided  under  the 


railroad  retirement  system  does  not 
exceed  the  maximum  tier  2  and 
supplementary  annuity  offset  allowance. 

(2)  Maximum  tier  2  and 
supplementary  annuity  offset 
allowance.  For  purposes  of  paragraph 
(d)(1)  of  this  section,  the  maximum  tier  2 
and  supplementary  annuity  offset 
allowance  for  a  plan  year  is  equal  to 
(156  percent  of  the  employee's  railroad 
retirement  covered  compensation  for  the 
plan  year. 

(e)  Additional  rule*— {\)  Definitions. 
The  foUowing  definitions  govern  for 
purposes  of  this  sectioiu 

(i)  Railroad  retirement  taxable  wage 
base  means  the  applicable  base,  as 
determined  under  section 
3231(e)(2)B)(ii),  for  purposes  of  the  tax 
under  section  3221(b)  (the  tier  2  tax). 

(ii)  Railroad  retirement  covered 
compensation  for  an  employee  means  12 
multiplied  by  the  average  of  the  60 
hi^est  monthly  railroad  taxable  wage 
bases  in  effect  for  the  employee's  period 
of  employment.  The  monthly  railroad 
taxable  wage  base  is  determined  by 
dividing  the  railroad  taxable  wage  base 
for  the  calendar  year  in  which  the  month 
occurs  by  12.  An  employee's  railroad 
retirement  covered  compensation  for  the 
plan  year  is  determined  as  of  the 
beginning  of  the  plan  year.  A  plan  must 
provide  that  an  employee's  railroad 
retirement  covered  compensation  is 
automatically  adjusted  for  each  plan 
year.  See  5l-401(l}-l(b)  for  rules  relating 
to  prohibited  decreases  in  an  employee's 
accrued  benefit  within  the  meaning  of 
section  411(d)(6)  or  section  411(b)(1)(G). 

(2)  Adjustments  to  0.75-percent  factor. 
The  0.75-percent  factor  in  the  maximum 
excess  allowance  and  in  the  maximum 
offset  allowance  is  subject  to  the 
reductions  prescribed  in  S  1.401(l)-3  (d) 
and  (e),  except  that  in  the  case  of  an 
employee  with  at  least  30  years  of 
service  with  a  railroad  employer,  the 
foUowing  tables  are  substituted  for 
Tables  I  through  III  contained  in 
S  1.401(l)-3(e)(3). 
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Table  I-  Continued 

iSociai  security  etiremerit  age  67] 


Age  at  DKtiich  benefits 
commence 


ss 


[Social  secufity 


TAI  ILE  II 

etireinent  age  661 


Age  at  iMt«cti  benefits 
commence 


63 
6S 

61 
6C 
SC 

sc 

51 
» 
5! 


Taile 


[Social  security 


Age  at  witiich  benefits 
commence 


64 
62 
6! 
61 
6< 
SI 
51 
5i 
SI 
51 


benefit  excess  plan 


Annual  factor  in 

maximum  excess 

allowance  and  maximum 

offset  allowance 

(percent) 


0.433 
0.396 


(A)  Tables  applicable  to  0.56%  factor 
for  employees  covered  by  tier  2  of 
railroad  retirement  with  30  or  more 
years  of  railroad  service. 

Table  I 

(Social  security  retirement  age  67] 


Table  I 

[Social  security  retirement  age  67] 


Annual  factor  in 

maximum  excess 

allowance  arKi  maximum 

offset  allowance 

(percent) 


0.750 
0.750 
0.750 
0.750 
aS63 
0.563 
aS44 
0.525 
0.506 
0.486 
0.447 


etirement  age  65] 


AnrHJal  factor  In 

maximum  excess 

allowance  and  maximum 

offset  allowance 

(percent) 


0.750 

0.750* 

0.750 

0.600 

0.600 

0.560 

0.560 

0.540 

0.520 

0.500 


(3)  Adjustments  I  o  0.56-percent  factor. 
The  0.56-percent  fa  :tor  for  defined 


and  offset  plans 


under  paragraphs  ( :]  and  (d)  of  this 
section  respectivel; '  is  subject  to  the 
reductions  prescrifaied  in  \  l,401(l)-3  (d) 
and  (e),  except  tha^  for  purposes  of 
applying  this  paragi-aph  (e)(3) — 

(j)  "Railroad  retiiement 
compensation"  is  substituted  for 
"covered  compensation"  in  S  1.401(1}- 
3(d).  I 

(ii)  The  reductions  under  §  1.401(1)- 
3(d)  are  made  by  Multiplying  the  0.56 
factor  by  the  ratio  )f  the  applicable 
factor  from  the  tab  e  in  5  1.401(1)- 
(3)(d)(9)(iv)(A)  to  0  75.  and 

(iii)  The  following  tables  are 
substituted  for  Tables  I  through  III  set 
forth  in  5  1.401(])-3  (e)(3). 


Age  at  which  benefits 
commence 


66 

6S 
64 
63 
62 
61 
60 
60 
58 
S7 
56 
55 


Annual  factor  in 

maximum  excess 

allowance  and  maximum 

offset  allowance 

(percent) 


0.580 
0.560 
0.560 
0.560 
0.580 
0.580 
0.S60 
0.541 
0.523 
0.504 
0.462 
0.425 


TABLE  II 
[Social  security  retirement  age  661 


Age  at  which  benefits 


65 
64 
63 
62 
61 
60 
59 
58 
57 
56 
55 


Annual  factor  in 

maximum  excess 

allowance  and  maximum 

offset  allowance 

(percent) 


0.560 
0.580 
0.560 
0.560 
0.560 
0.560 
0.541 
0.523 
0.504 
0.465 
0.445 


TABLE  III 

[Social  security  retiremerrt  age  65] 


Age  at  wtfich  benefits 
commerxre 


64 
63 
62 
61 
60 
50 
58 
57 
58 
55 


Annual  factor  in 

maximum  excess 

allowance  and  maximum 

offset  allowance 

(percent) 


0.560 
0.560 
0.560 
0.560 
0.560 
0.541 
0.523 
0.504 
0.485 
0.467 


(B)  Tables  applicable  to  0.56%  factor 
for  employees  covered  by  tier  2  of 
railroad  retirement  with  less  than  30 
years  of  railroad  service. 


Age  at  which  benefits 
commence 


86 
66 
64 
63 
62 
61 
60 
59 
58 
57 
58 
55 


Annual  factor  m 

maximum  excess 

allowance  and  maximum 

offset  allowance 

(percent) 


0.523 
0.485 
0.448 
0.420 
0.392 
0.370 
0.366 
0.353 
0.340 
0.327 
0.300 
0.275 


Table  II 

[Social  security  retirement  age  66] 


Annual  factor  m 

Age  at  which  benefits 

maximum  excess 
allowance  and  maximum 

commerce 

offset  allowance 

(percent) 

66 

0.523 

64 

0.485 

63 

0.448 

62 

0.420 

61 

0.392 

60 

0.378 

SO 

0.364 

58 

0.3S0 

57 

0.338 

58 

0.322 

55 

0.295 

Table  III 

[Social  security  retirement  age  65] 


Annual  factor  In 

Age  at  which  benefits 

maximum  excess 
allowance  and  maximum 

commence 

offset  allowance 
(percent) 

64 

0.523 

63 

0.485 

62 

0.448 

81 

0.418 

60 

0.388 

59 

0.373 

58 

0.358 

57 

0.343 

56 

0J20 

55 

0.314 

(4)  Overall  permitted  disparity.  The 
overall  permitted  disparity  rules  of 
§  1.401(l)-5  apply  to  employees  who 
benefit  under  a  plan  maintained  by  a 
railroad  employer. 

S1.401(l>-5    Overall  p«rmltt*d  disparity 
limits. 

(a)  Introduction — (1)  In  general.  The 
maximum  excess  allowance  and 
maximum  offset  allowance  limit  the 
disparity  that  can  be  provided  under  a 
plan  for  a  plan  year.  The  overall 


Fedtjfal  Register  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Rules  and  Regulations     47635 


permitted  disparity  rules  apply  to  limit 
the  disparity  provided  for  a  plan  year  if 
an  employee  benefits  under  more  than 
one  plan  maintained  by  the  employer 
(the  "annual  overall  permitted  disparity 
limit")  and  to  limit  the  disparity 
provided  for  an  employee's  total  years 
of  service,  either  in  a  single  plan  or  in 
more  than  one  plan  of  the  employer  (the 
"cumulative  overall  permitted  disparity 
limit").  The  overall  permitted  disparity 
rules  take  into  account  the  disparity 
provided  under  a  section  401(1)  plan  and 
the  permitted  disparity  imputed  under  a 
plan  that  satisfies  section  401(a)(4)  by 
.  relying  on  {  1.401(a)(4)-7.  A  plan  that  is 
not  a  section  401(1)  plan  is  generally 
deemed  to  impute  permitted  disparity 
under  S  1.401{a)(4)-7  unless  established 
otherwise.  Paragraph  (b)  of  this  section 
provider  rules  on  the  annual  overall 
permitted  disparity  limit.  Paragraph  (c) 
of  this  section  provides  rules  on  the 
cumulative  overall  permitted  disparity 
limit. 

(2)  Plan  requirements.  In  order  to 
satisfy  section  401(1),  a  plan  must 
provide  that  the  overall  permitted 
disparity  Umits  may  not  be  exceeded 
and  must  specify  how  employer- 
provided  contributions  or  benefits  under 
the  plan  are  adjusted,  if  necessary,  to 
satisfy  the  overall  permitted  disparify 
limits.  Any  adjustments  made  to  satisfy 
the  overall  permitted  disparify  limits 
must  be  made  in  a  uniform  manner  for 
all  employees. 

(3)  Plans  taken  into  account.  For 
purposes  of  this  section,  all  plans  of  the 
employer  are  taken  into  account.  In 
addition,  all  plans  of  any  other  employer 
are  taken  into  account  for  all  periods  of 
service  with  the  other  employer  for 
which  the  employee  receives  credit  for 
purposes  of  benefit  accrual  under  any 
plan  of  the  current  employer. 

(b)  Annual  overall  permitted  disparity 
limit — (1)  In  general.  If,  in  the  plan  year, 
an  employee  benefits  under  more  than 
one  plan,  the  annual  overall  permitted 
disparify  limit  is  satisfied  only  if  the 
employee's  total  annual  disparify 
fraction,  as  defined  in  paragraph  (b)(2] 
of  this  section,  does  not  exceed  one. 
Paragraphs  (b)(3)  through  (b)(8)  of  this 
section  explain  the  determination  of  an 
employee's  annual  disparify  fractions. 
Paragraph  (b)(9)  of  this  section  provides 
examples. 

(2)  Total  annual  disparity  fraction.  An 
employee's  total  annual  disparify 
fraction  is  the  sum  of  the  employee's 
annual  disparify  fractions,  as  defined  in 
paragraphs  (b)(3)  through  (b)(7)  of  this 
section.  An  employee's  total  annual 
disparity  fraction  is  determined  as  of  the 
end  of  the  current  plan  year,  based  on 
the  employee's  annual  disparify 


fractions  under  all  plans  with  plan  years 
ending  in  the  current  plan  year. 

(3)  Annual  defined  contribution  plan 
disparity  fraction.  For  a  plan  year,  the 
annual  defined  contribution  plan 
disparify  fraction  for  an  employee 
benefiting  under  a  defined  contribution 
plan  that  is  a  section  401(1)  plan  is  a 
fraction — 

(i)  The  numerator  of  which  is  the 
disparify  provided  under  the  plan  for  the 
plan  year,  and 

(ii)  The  denominator  of  which  is  the 
maximum  excess  allowance  under 
S  1.401(I)-2(b)(2)  for  tiie  plan  year. 

(4)  Annual  defined  benefit  excess  plan 
disparity  fraction.  For  a  plan  year,  the 
annual  defined  benefit  excess  plan 
disparity  fraction  for  an  employee 
benefiting  under  a  defined  benefit 
excess  plan  that  is  a  section  401(1)  plan 
is  a  fraction — 

(i)  The  numerator  of  which  is  the 
disparity  provided  under  the  plan  for  the 
plan  year,  and 

(ii)  The  denominator  of  which  is  the 
maximum  excess  allowance  under 
S  1.401  (l)-3(b)(2]  for  the  plan  year. 

(5)  Annual  offset  plan  disparity 
fraction.  For  a  plan  year,  the  annual 
offset  plan  disparity  fraction  for  an 
employee  benefiting  under  an  o^set 
plan  that  is  a  section  401(1)  plan  is  a 
fraction — 

(i)  The  numerator  of  which  is  the 
disparity  provided  under  the  plan  for  the 
plan  year,  and 

(ii)  The  denominator  of  which  is  the 
maximum  offset  allowance  under 
S  1.401(l)-3(b)(3)  for  the  plan  year. 

(6)  Annual  imputed  disparity  fraction. 
For  a  plan  year,  the  annual  imputed 
disparity  fraction  for  an  employee 
benefiting  under  a  plan  that  imputes 
permitted  disparity  with  respect  to  the 
employee  under  S  1.401(a](4)-7  is  one. 

(7)  Annual  nondisparate  fraction.  For 
a  plan  year,  the  annual  nondisparate 
fraction  for  an  employee  benefiting 
under  a  plan  that  neitiier  is  a  section 
401(1)  plan  nor  imputes  permitted 
disparify  under  9  1.401(a)(4)-7  is  zero. 

(8)  Determination  of  fraction — (i) 
General  rule.  A  separate  annual 
disparify  fraction  is  generally 
determined  for  each  plan  under  which 
the  employee  benefits.  Thus,  for 
example,  if  two  plans  are  aggregated  and 
treated  as  a  single  plan  for  purposes  of 
section  401(a)(4),  a  single  annual 
disparity  fraction  applies  to  the 
aggregated  plan. 

{{{]  Multiple  formulas.  If  a  plan 
provides  an  allocation  or  benefit  equal 
to  the  sum  of  two  or  more  formulas, 
each  formula  is  considered  a  separate 
plan  for  purposes  of  this  section.  If  a 
plan  provides  an  allocation  or  benefit 


equal  to  the  greater  of  two  or  more 
formulas,  an  annual  disparity  fraction  is 
calculated  for  the  employee  under  each 
formula  and  the  largest  of  the  fractions 
is  the  employee's  annual  disparify 
fraction  under  the  plan. 

(iii)  Offset  arrangements — (A)  In 
general.  If  an  employee  benefits  under 
two  plans  of  the  employer  described  in 
paragraph  (b)(8)(iii)(B)  or  (C)  of  this 
section,  the  employee's  annual  disparity 
fraction  under  both  plans  is  the  larger  of 
the  annual  disparity  fractions  calculated 
separately  under  each  plan. 

(B)  Defined  benefit  plans.  The 
employee's  employer-provided  accrued 
benefit  under  a  defined  benefit  plan  is 
offset  by  the  employee's  total  employer- 
provided  accrued  benefit  under  another 
defined  benefit  plan  or  by  the  actuarial 
equivalent  (as  defined  in  9  1.401(a)(4)- 
12)  of  the  employee's  total  account 
balance  under  a  defined  contribution 
plan  that  is  attributable  to  employer 
contributions. 

(C)  Defined  contribution  plans.  The 
amount  allocated  to  the  employee's 
account  under  a  defined  contribution 
plan  is  offset  by  the  total  amount 
allocated  to  the  employee's  account 
under  another  defined  contribution  plan. 

(iv)  Applicable  percentages.  The 
disparity  provided  under  a  plan  is 
determined  on  the  base  and  excess 
percentages  under  an  excess  plan  and 
the  offset  percentage  under  an  ofTset 
plan,  regardless  of  whether  the 
employee's  plan  year  or  average  annual 
compensation  exceeds  the  integration  or 
offset  level  under  the  plan. 

(9)  Examples.  The  following  examples 
illustrate  this  paragraph  (b).  Except  as 
otherwise  provided,  each  plan  is  a 
section  401(1)  plan. 

Example  1.  (a)  Employee  A  t>enerits  for  the 
plan  year  under  a  denned  contribution  excess 
plan,  Plan  X.  and  a  defined  t>enefit  excess 
plan,  Plan  Y,  of  the  employer.  Plans  X  and  Y 
have  the  same  plan  year.  Employee  A 
benefits  under  no  other  plan  of  the  employer 
for  the  plan  year  of  any  other  plan  ending  in 
the  plan  year  of  Plan*  X  and  Y.  Plan  X 
provides  a  base  contribution  percentage  of  5 
percent  and  an  excess  contribution 
percentage  of  7  percent,  thus  providing 
Employee  A  with  disarity  of  2  percent  for  the 
plan  year.  The  maximum  excess  allowance 
for  the  plan  year  under  Plan  X  is  S  percent. 
Plan  Y  provides  a  base  benefit  percentage  of 
1  percent  and  an  excess  bene^t  percentage  of 
1.35  percent  thus  providing  Employee  A  with 
disparity  of  0.35  percent  for  the  plan  year. 
The  maximum  excess  allowance  for  the  plan 
year  under  Plan  Y  is  0.75  percent. 

(b)  Employee  A's  annual  defined 
contribution  plan  disparity  fraction  under 
Plan  X  for  the  plan  year  is  0.4  (2  percent 
divided  by  5  percent).  Employee  As  annual 
defined  benefit  excess  plan  disparity  fraction 
under  Plan  Y  for  the  plan  year  Is  0.47  (a35 
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percent  divided  by  OTf  percent].  Employee 
As  total  annual  dispaiity  fraction  i<  the  cnm 
of  0.4  and  0.47  or  0.87.  Became  Employee  A'l 
total  anniMl  dispeiity  fraction  does  not 
exceed  one.  the  plans  vatisfy  the  annual 
overall  permitted  disparity  bnit  with  respect 
to  Employee  A  for  the  plan  year. 

Exampie  Z  (a]  The  £»cU  are  the  sane  as  in 
Example  1.  except  that  Plan  Y  is  a  defined 
contribution  plan,  rather  than  a  defined 
benefit  plan.  Plan  X  viA  Plan  Y  cover  the 
same  employees  and  are  identical  in  their 
terms  except  for  the  base  and  cxcesa 
coQtribatioa  peroentajies  provided  mder  the 
plana.  Plan  Y  provides  a  base  contribution 
percentage  of  3  percent  and  an  excess 
contribution  percental  of  6  percent  thus 
providing  Employee  A  with  disparity  of  3 
percent  for  t)^  plan  year.  The  maximnni 
excess  allowance  for  4>e  plan  year  onder 
Plan  Y  is  3  percent 

(b)  Eapioyee  As  annual  defined 
coatiifautioB  plan  dispCrity  fraction  aider 
Plan  X  for  the  plan  ye«r  is  a4  (2  peroeat 
divided  by  5  percent).  Employee  A's  aanwil 
defined  coiitributioa  plan  disparity  fraction 
under  Plan  Y  for  the  plan  year  is  1  (3  percent 
divided  by  3  percentj.  Because  Employee  A's 
total  annual  disparity  traction  (the  Tom  of  0.4 
and  1  or  1.4]  exceeds  one,  the  plans  do  not 
satisfy  the  anaual  ovcQatl  permitted  disparity 
requirements  witii  resppct  to  Eii|itu|uc  A  for 
the  plan  year. 

(c)  Plan  X  and  Han  t  are  aggregated  for 
purposes  of  section  40t(a)(4]  end  {orm  a 
single  section  401(1]  pl«n.  Under  the  plaa  the 
base  contribotion  percentage  is  8  percent  (5 
percent  phrs  3  percent^  and  the  excess 
contribntioa  peroentagp  is  13  percent  (7 
perocnt  plaa  B  peroentl  A  siagk  aannal 
deHned  contributjon  plan  disparity  fractian  is 
determined  for  Empk))«e  A  for  tke  plan  yeu, 
the  Biunerator  of  whii^  i«  the  disparity  of  S 
percent  provided  under  the  plan  (13  percent 
minus  B  percent),  and  tie  denominator  of 
which  is  5.7  percent  the  maximum  excess 
aHowance  that  a^^rfiea  to  the  plan.  Becanse 
Employee  A's  only  anqval  <fisparity  fraction 
of  038  (5  percent  (fiv«M  by  SJ  parceni)  docs 
not  exceed  oije.  Empln^^ee  A's  total  annul 
dis(>arity  fraction  also  does  not  exceed  one. 
The  plan  thus  satisfies  the  annual  overall 
permitted  disparity  limit  with  respect  lo 
Employee  A  for  the  plan  year. 

Example  X  Assume  the  same  facts  as  in 
Example  Z  except  thai  Ptaa  X  and  Plan  T  use 
different  integration  levels.  Therefore,  when 
Plan  X  and  Flan  Y  are  aggregated  to  form  a 
single  plan  for  purposas  of  section  401taX4). 
the  single  plan  does  not  satisfy  section  401(1]. 
In  applying  the  general  test  of  }  1.401(aX4}- 
2(c).  the  plan  imputes  ^sparity  under 
S  1.401(a](4}-7.  Employee  A's  only  annual 
disparity  fraction  is  th*  annual  imputed 
disparity  fraction  of  ooe.  Employee  A's  total 
annual  disparity  fraction  is  also  one.  and  the 
plan  satisfies  the  annual  overall  permitted 
disparity  limit  with  reviect  to  Employee  A  for 
the  ptlan  year. 

Example  4.  (a]  Emplpyee  B  partidpatea  in 
two  plans:  Plan  M.  which  is  a  section  401(1) 
plan,  and  Plan  N,  whi(})  is  subject  to  the 
general  test  under  S  1.|01(a}t4}-3(b).  Plan  M 
provides  that  the  disparity  provided  an 
employee  for  the  plan  ^ear  will  be  reduced  U> 
the  extent  necessary  to  satisfy  the  annual 
overall  permitted  disparity  limits.  The 


employer  wishes  to  imputt  pemitted 
disparity  nnder  J  1.4m(aK4V-7  in  order  for 
Plan  N  to  satisfy  section  401(a)f4).  Employee 
B's  mpwted  disparity  fraction  under  iHaa  N  Is 
therefore  one.  and  Flan  M  provides  no 
disparity  provided  for  Euipkiyoa  B  for  the 
plan  year.  As  a  result  Plan  M  providea 
disparity  that  is  neither  nnifom  nor  deemed 
uniform  nnder  \  1.401(l]-3(c):  Plan  M 
therefore  does  not  satisfy  section  401(1). 

(b]  Assume  instead  that  Plan  M  provides 
that  the  annual  overaH  permitted  diapahty 
limits  must  be  satisfied  without  reduckig  the 
disparity  provided  for  an  employee  oader 
Plan  YA.  thus  requiring  a  radwction  in  the 
employee's  annual  disparity  fraction  under 
another  plan.  In  that  case,  the  disparity 
provided  under  Plan  M  wouM  be  oniform  for 
the  plan  year  and  Flan  M  would  uuiitiiiue  to 
satisfy  aectian  401(1).  However,  Imputation  of 
permitted  disparity  with  respect  to  Employee 
B  would  not  be  allowed  oadier  Plan  fi 

(c)  Cumulative  permitted  disparity 
limit— (1)  In  general— {i)  Employees 
who  benefit  under  defined  ben&pt  plans. 
In  the  case  of  an  employee  who  has 
benefited  under  one  or  more  defined 
benefit  plans  for  a  plan  year  t)egiiming 
after  December  31. 1991,  the  cumtilative 
permitted  disparity  limit  is  satisfied  if 
the  employee's  cumtilative  disparity 
fraction,  as  defined  in  paragraph  (c)(2)  of 
this  section,  does  not  exceed  35. 

(ii)  Employees  who  do  not  benefit 
under  defined  benefit  plans.  In  the  case 
of  an  employee  who  has  not  benefited 
imder  a  defined  benefit  plan  for  any 
plan  year  beginning  after  December  31, 
1991,  the  ctnmilatrve  permitted  disparity 
limit  is  satisfied. 

(Hi)  Certain  plan  years  disregarded. 
For  purptraes  of  this  paragraph  (c).  an 
employee  is  not  treated  as  benefiting 
under  a  defined  benefit  plan  for  a  plan 
year  beginning  after  December  31. 1991. 
if  the  employer  can  estabti^  that  for 
that  plan  year  the  defined  benefit  plan 
was  not  a  section  401(7)  plao  and  did  not 
impute  permitted  disparity  mder 

S  1.401{a)(4K- 

(iv)  Determination  of  type  of  plan.  For 
purposes  of  this  paragraph  (c^  a  target 
benefit  plan  that  relies  on  the  special 
rule  of  9 1.401(a)(4>-8(bK3)  to  satisfy 
section  401  (a)(4)  and  a  DB/DC  plan 
within  the  meaning  of  5  1.401(aj(4)-8(a) 
are  treated  as  defined  benefit  plans. 
Similarly,  a  cash  balance  plan  that  relies 
on  the  special  rule  of  ( 1.401(a)(4)- 
8(c)(3)  to  satisfy  section  4m(a}(4)  it 
treated  as  a  defined  contribution  plan. 

(2)  Cumulative  disparity  fraction.  An 
employee's  cumulative  disparity  fractioo 
is  the  sum  of  the  employee's  total  annual 
disparity  fractioas,  as  defined  in 
paragraph  (b)(3)  of  this  section, 
attributable  to  die  employee's  total 
years  of  service  imder  all  plans. 

(3)  Determination  t^  total  annual 
disparity  fractions  for  prior  years — (1) 
Pre-effective  date  years.  For  each  of  the 


employee's  years  of  service  under  all 
plans  as  of  the  eod  of  the  last  plaa  year 
beginning  after  January  1, 19881  (iw 
employee's  total  annoal  disparity 
fractioa  is  one. 

(ii)  Optioa  for  aay  prior  year.  The 
total  annual  disparity  fraction  for  cai:h 
prior  year  oi  service  (or  for  each  prior 
year  of  service  as  of  a  single  date 
specified  in  the  plan)  for  each  employee 
may  be  treated  as  ooe.  Thus,  for 
example,  ia  beu  of  calculatiog  anaual 
disparity  fractions  for  all  plan  years,  the 
employer  may  choose  to  assume  that  the 
full  aoBual  disparity  limit  has  been  ased 
in  each  prior  plan  year,  including  years 
after  196& 

(4)  Examples.  The  folkrwiag  examples 
illustrate  this  paragraph  (c).  In  ea<^ 
example  the  plan  is  nonooatributory 
and,  unless  provided  otherwise,  is  tiie 
only  plaa  ever  naintsiaed  by  the 
employer.  Each  plan  uses  a  oonaal 
retireoient  age  of  65  and  contains  no 
provision  that  would  require  a  reductioo 
in  the  0.75-percent  factor  ander 
paragraph  (b)(2)  or  (b)(3)  of  this  section. 
Each  example  discusses  the  benefit 
formula  applicable  to  an  employee  who 
has  a  sociial  security  retirement  age  of 
65. 

Exaanpk  L  Plaa  M  is  a  defined  faeBcfil 
excess  plan  that  provides  a  normal 
retirement  benefit  of  1  percent  of  average 
annual  compensation  up  to  covered 
compensation,  plus  1.75  percent  of  average 
annual  compensation  above  covered 
compensation,  for  each  year  of  service 
%vithout  Kmit.  The  disparity  provided  ander 
the  plan  for  the  plan  year  is  OJS  percent  the 
excess -benefit  percentage  of  1.7S  peroant 
nunua  the  baae  tienefit  percentage  of  1 
perceot  The  maximam  excess  allewanot  Car 
the  plan  year  is  075  percent  Thus,  each 
employee's  annual  defined  benefit  excess 
plan  (hsparity  fraction  under  the  plan  for 
each  plan  year  is  one.  Because  the  plan 
contains  no  limit  on  the  years  of  sernce 
taken  into  account  onder  the  plan,  the  ram  of 
the  total  annual  disparity  fractions  for  a 
potential  eflq>{oyee  with  more  than  3S  yean 
of  service  will  exceed  35.  In  addition,  dkt 
plan  does  not  provide  that  the  ovenll 
permitted  disparity  limits  may  not  be 
exceeded  as  required  by  paragraph  (a)(Z]  of 
this  section.  The  plan  therefore  does  not 
satisfy  ^  comnlative  permitted  disparity 
limit  of  thia  paragraph  (c). 

AcompfeX  Plan  N  ia  an  offset  plan  that 
provides  a  ssotnal  retiremeat  benefit  of  2 
peicaat  of  average  anntial  oampeoBction. 
minus  0.75  percent  of  final  average 
compensation  up  to  the  lesser  of  covered 
compensation  and  average  annual 
compensation,  for  each  year  of  service  up  to 
35.  "The  dwparity  provided  mtder  the  plan  for 
the  plan  year  is  0.75  percent,  the  offset 
percentage.  The  maximum  offset  aBo%ninoe 
for  the  plan  year  is  0.75  pereeat  Thus,  sacfa 
employee's  annaal  offset  plan  disparity 
fraction  uader  the  plan  for  each  plan  year  is 
one.  Because  the  plan  limits  the  year*  of 
service  taken  into  account  under  the  plan  to 
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35,  the  sum  of  the  total  annual  disparity 
fractions  for  an  employee  cannot  exceed  35. 
The  plan  therefore  satisFies  the  cumulative 
pennitted  disparity  limit  of  this  paragraph  (c). 
,  Example  3.  Plan  O  is  a  defmed  benefit 
excess  plan  that  provides  a  normal 
retirement  benefit  of  0.75  percent  of  average 
annual  compensation  up  to  covered 
compensation,  plus  1.25  percent  of  average 
annual  compensation  above  covered 
compensation,  for  each  year  of  service  up  to 
45.  The  disparity  provided  under  the  plan  for 
the  plan  year  is  0.5  percent,  the  excess 
benefit  percentage  of  1.25  percent  minus  the 
base  benefit  percentage  of  0.75  percent.  The 
maximum  excess  allowance  for  the  plan  year 
is  0.75  percent.  Thus,  each  employee's  annual 
defined  benefit  excess  plan  disparity  fraction 
under  the  plan  for  each  plan  year  is  0.67  (0.5 
percent  divided  by  0.75  percent).  Because  the 
plan  limits  the  years  of  service  taken  into 
account  under  the  plan  to  45,  the  sum  of  the 
total  annual  disparity  fractions  for  an 
employee  cannot  exceed  30  (0.67  x  45).  The 
plan  therefore  satisfies  the  cumulative 
permitted  disparity  limit  of  this  paragraph  (c). 

Example  4.  (a)  Plan  P  is  a  defmed 
contribution  excess  plan.  Plan  P  provides  a 
base  contribution  percentage  of  6  percent  and 
an  excess  contribution  percentage  of  11.7 
percent,  thus  providing  disparity  of  5.7 
percent  for  the  plan  year.  Because  the 
maximum  excess  allowance  for  each  plan 
year  under  Plan  P  is  5.7  percent,  each 
employee's  annual  defined  contribution 
excess  plan  disparity  fraction  under  Plan  P 
for  each  plan  year  is  one.  Plan  Q  is  a  defined 
benefit  excess  plan  maintained  by  the  same 
employer.  Plan  Q  provides  a  base  benefit 
percentage  of  1  percent  and  an  excess  benefit 
percentage  of  1.75  percent  for  each  year  of 
service  up  to  35.  thus  providing  disparity  of 
0.75  percent  for  the  plan  year.  Because  the 
maximum  excess  allowance  for  each  plan 
year  under  Plan  Q  is  0.75  percent,  each 
employee's  annual  defmed  benefit  excess 
plan  disparity  fraction  under  Plan  Q  for  each 
plan  year  is  one. 

(b)  Employee  A  benefits  under  Plan  P  for 
the  1980  through  the  1994  plan  years.  The  sum 
of  Employee  A's  total  annual  disparity 
fractions  under  Plan  P  is  15.  (Under 
paragraph  (c)(3)(i)  of  this  section.  Employee 
A's  annual  disparity  fraction  for  each  year  of 
service  as  of  the  end  of  the  1968  plan  year  is 
one.)  As  of  the  1995  plan  year,  Employee  A 
no  longer  benefits  under  Plan  P  and  begins  to 
benefit  under  Plan  Q  for  the  first  time.  In 
order  to  satisfy  the  cumulative  permitted 
disparity  limit  of  this  paragraph  (c).  Plan  Q 
must  provide  that  no  disparity  will  be 
provided  if  the  sum  of  an  employee's  total 
annual  disparity  fractions  reaches  35,  taking 
into  account  the  employee's  annual  defined 
contribution  plan  disparity  fractions  under 
Plan  P  as  well  as  the  employee's  annual 
defined  benefit  excess  plan  disparity 
fractions  under  Plan  Q.  Thus,  after  Employee 
A  has  benefited  under  Plan  Q  for  20  years. 
Plan  Q  may  not  provide  any  disparity  in 
additional  benefits  accrued  for  Employee  A. 

(d)  Additional  rules.  The 
Connmissioner  may  prescribe  additional 
rules  under  this  section  as  the 
Commissioner  considers  appropriate 


Additional  rules  may  include  (without 
being  limited  to)  rules  for  computing  the 
fractions  described  in  this  section  with 
respect  to  terminated  plans,  rules  for 
applying  the  overall  permitted  disparity 
limits  to  employees  who  benefit  under 
plans  maintained  by  railroad  employers, 
and  rules  for  determining  which  plans 
do  not  satisfy  section  401(1)  if  the  overall 
permitted  disparity  limits  are  not 
exceeded. 

S1.401(l)-6    Eff«ctlv*(tatM  and  transition 
rule*. 

(a)  In  general.  Section  401(a)(5)(C)  is 
effective  for  plan  years  beginning  after 
December  31, 1988,  and  section  401(1)  is 
effective  with  respect  to  plan  years,  and 
benefits  attributable  to  plan  years, 
beginning  after  December  31, 1988.  The 
preceding  sentence  is  applicable  to  a 
plan  without  regard  to  whether  the  plan 
was  in  existence  as  of  a  particular  date. 

(b)  Defined  contribution  plans.  A 
defined  contribution  plan  satisfies 
section  401(1]  with  respect  to  a  plan  year 
beginning  after  December  31, 1988,  if  it 
satisfies  the  applicable  requirements  of 
SS  1.401(1)-1  through  1.401(l)-5  for  the 
plan  year. 

(c)  Defined  benefit  plans.  A  defined 
benefit  excess  plan  or  offset  plan 
satisfies  section  401(1)  with  respect  to  all 
plan  years,  and  beneHts  attributable  to 
all  plan  years,  beginning  after  December 
31, 1988,  by  satisfying  the  applicable 
requirements  of  SS  1,401(1)-1  through 
1.401(l)-5  and  the  requirements 

S  1.401(a)(4)-13(c),  using  as  the  fresh- 
start  date  the  last  day  of  the  last  plan 
year  beginning  before  January  1, 1989.  A 
defined  benefit  excess  plan  or  offset 
plan  that  does  not  satisfy  section  401(1) 
with  respect  to  all  plan  years,  and 
benefits  attributable  to  all  plan  years, 
beginning  after  December  31, 1988,  may, 
under  the  rules  of  S  1.40l(a)(4)-l3(c), 
satisfy  section  401(1)  for  plan  years 
beginning  after  a  fresh-start  date  by 
satisfying  the  applicable  requirements  of 
9S  1.401(l)-l  through  1.401(1)-S  after  the 
fresh-start  date.  See  S  1.401(a)(4)-13 
(c)(5)(iii)  and  (d),  which  allow  increases 
in  each  employee's  benefit  accrued  as  of 
the  fresh-start  date  to  reflect  increases 
in  the  employee's  compensation  if  the 
plan  uses  a  fresh-start  date  before  the 
effective  date  applicable  to  the  plan 
under  9  1.401(a)(4)-13  (a)  or  (b). 

(d)  Collectively  bargained  plans.  (1) 
In  the  case  of  a  plan  maintained 
pursuant  to  1  or  more  collective 
bargaining  agreements  between 
employee  representatives  and  1  or  more 
employers  ratified  before  March  1, 1986. 
sections  401(a)(5)  and  401(1)  are 
applicable  for  plan  years  beginning  on 
or  after  the  later  of — 

(i)  January  1, 1989,  or 


(ii)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  of  any  such  agreement 
occurring  on  or  after  March  1, 1986). 
However,  notwithstanding  the  preceding 
sentence,  sections  401(a)(5)  and  401(1) 
apply  to  plans  described  in  this 
paragraph  (d)  no  later  than  the  first  plan 
year  beginning  after  January  1, 1991. 

(2)  For  purposes  of  paragraph  (d)(1)(ii) 
of  this  section,  a  change  made  after 
October  22, 1986,  in  the  terms  or 
conditions  of  a  collectively  bargained 
plan,  pursuant  to  a  collective  bargaining 
agreement  ratified  before  March  1, 1986, 
is  not  treated  as  a  change  in  the  terms 
and  conditions  of  the  plan. 

(3)  In  the  case  of  a  collectively 
bargained  plan  described  in  paragraph 
(d)(1)  of  this  section,  if  the  date  in 
paragraph  (d)(1](ii]  of  this  section 
precedes  November  15. 1988,  then  the 
date  in  this  paragraph  (d)  is  replaced 
with  the  date  on  which  the  last  of  any 
collective  bargaining  agreements  in 
effect  on  November  15, 1988,  terminates, 
provided  that  the  plan  complies  during 
this  period  with  a  reasonable  good  faith 
interpretation  of  section  401(1). 

(4)  Whether  a  plan  is  maintained 
pursuant  to  a  collective  bargaining 
agreement  is  determined  under  the 
principles  applied  under  section  1017(c) 
of  the  Employee  Retirement  Income 
Securify  Act  of  1974.  See  H.R.  Rep.  No. 
1280,  93d  Cong.,  2d  Sess.  266  (1974).  In 
addition,  a  plan  is  not  treated  as 
maintained  under  a  collective 
bargaining  agreement  unless  the 
employee  representatives  satisfy  section 
7701(a)(46)  of  the  Internal  Revenue  Code 
after  March  31, 1984.  See  S  301.7701-17T 
of  this  chapter  for  other  requirements  for 
a  plan  to  be  considered  to  be 
collectively  bargained.  In  the  case  of  a 
collectively  bargained  plan  described  in 
paragraph  (d)(1)  of  this  section,  if  the 
date  in  paragraph  (d)(l)(ii)  of  this 
section  precedes  November  15, 1988, 
then  the  date  in  this  paragraph  (d)  shall 
be  replaced  with  the  date  on  which  the 
last  of  any  collective  bargaining 
agreements  in  effect  on  November  15, 
1988,  terminates,  provided  that  the  plan 
complies  during  this  period  with  a 
reasonable  good  faith  interpretation  of 
section  401(1). 

Fred  T.  Goldberg.  |r., 
Commissioner  of  Internal  Revenue. 

Approved:  August  30. 1991. 
Kenneth  W.  Gideon, 
Assistant  Secretary  ofttte  Treasury. 
[FR  Doc.  91-21923  Filed  9-12-91;  10:53  am) 
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2«CFR  Parti 

(T.a  83631 
RM  1S45-AK41 


agency:  Internal 

Treasury. 

action:  Final  regilations 


HC^UifVIIMiAtS 

evenue  Service, 


summary:  This  dolcument  ctmtains  final 
regulations  relating  to  the  minimum 
coverage  requirements  of  section  410(b) 
of  the  Internal  Revenue  Code  of  1986. 
They  reflect  changes  made  by  the  Tax 
Reform  Act  of  198$  and  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
These  regulations  provide  guidance 
necessary  to  combly  with  the  law  and 
affect  sponsors  ofj  and  participants  in. 
tax-qualiRed  retirement  plans  and 
certain  other  empfcyee  benefit  plans. 
EFFECTIVE  DATE:  Tlhese  regulations  are 
effective  for  plan  years  beginning  on  or 
after  January  1, 19^9,  and  applied  to 
those  plan  years  except  as  set  forth  in 
§  1.410(b)-10-        1 

FOR  FUmXER  INFORMATION  CONTACT! 
Rebecca  Wilson  at  202-377-9372  (not  a 
toll-free  number).  I 

SUPPLEMENTARY  HlFORMATlON:  Proposed 
regulations  under  iectioa  410(b)  of  the 
Internal  Revenue  vode  (Code)  were 
published  in  the  F4deral  Register  May 
18, 1989  (54  FR  21«7).  The  proposed 
regulations  were  supplemented  and 
modiFied  by  proposed  regulations 
published  in  the  Ftderal  Register  on 
May  14, 1990  (55  FR  19897, 19931,  and  55 
FR  19947, 19»8).  September  14, 1990  (55 
FR  37888.  37901).  December  3. 1990  (55 
FR  49906,  49908).  amd  February  1. 1991 
(58  FR  3988). 

Written  comments  woe  received  fron 
the  public  on  the  («<oposed  regulations. 
In  addition,  a  pubBc  bearing  on  the 
proposed  section  4fl.0(h]  regulations  was 
held  Noveniber  20«  1989:  a  ptiblic 
heariag  on  the  May  14. 1990.  and 
September  14. 199f.  pn^iosed 
regulations  was  h4]d  September  26,  27, 
and  28, 1990;  and  a  public  hearing  on  the 
Febraary  1. 1991.  proposed  reguiatioDs 
was  held  on  May  16. 1991.  After 
consideration  of  all  the  written 
comments  receiveo  and  the  statements 
made  at  the  publiQ  hearings,  the 
proposed  regulatiqns  under  section 
410(b)  are  adopted  as  modified  by  this 
Treasury  Decisionl 

Explanation  of  Pravisions: 

Section  410(c)  Mirfinam  Coverage 

Requirement 

/.  The  minimum  a  rerage  requirement 

The  proposed  re  gulations  provided 
that  a  plan  could  neet  the  section  410(b) 


JMI 


minimum  coverage  requirernent  by 
satisfjnng  either  of  two  tests,  the  section 
410(b)(lKA)  and  (8)  ratio  percentage  test 
or  the  section  4tO(b){2)  average  benefit 
test.  These  provisions  are  retairted  in  the 
final  regalations.  To  satisfy  the  ratio 
percentage  test  for  a  plan  year,  a  plan 
must  have  a  ratio  percentage  of  at  least 
70  percent.  A  plan's  ratio  percentage  is 
the  percentage  of  the  employer's 
nonhighly  compensated  employees  who 
benefit  under  the  plan  divided  by  the 
percentage  of  the  employer's  highly 
compensated  employees  who  benefit 
under  the  plan. 

To  satisfy  the  average  benefit  test, 
two  requirements  must  be  met — the 
nondiscrimhiatory  classification  test  of 
section  410(b)(2)(A)(i)  and  the  average 
benefit  percentage  test  of  section 
410(b)(2)(A)(ii).  "The  nondiscriminatory 
classification  test  requires  a  plan  to 
benefit  employees  who  qualify  under  a 
reasonable  employer-determined 
classification  that  does  not  discriminate 
in  favor  of  highly  compensated 
employees.  The  average  benefit 
percentage  test  requires  that  the  average 
benefit  percentage  for  nonhighly 
compensated  employees  be  at  least  70 
percent  of  the  average  benefit 
percentage  for  highly  compensated 
employees.  Both  of  these  requirements 
are  discussed  in  greater  detail  below. 

2.  Plans  automatically  meeting  the 
minioHUD  covemge  requirement 

The  final  regulations  retain  provisions 
under  which  certain  plans  automatically 
satisfy  the  rninimran  coverage 
requirement.  TTtese  rnchide  plans  that 
benefit  only  nonhighly  compensated 
emplojrees,  plans  maintained  by 
employers  that  have  only  highly 
compensated  employees,  and 
collectively  bargained  plans  or  portions 
of  plans  (incKiding  governmental  plans 
descrilied  in  section  414(d)),  The 
proposed  regulations  also  provided  that 
a  plan  with  no  accruals  for  a  plan  year 
automatically  satisfied  section  410(b). 
This  remains  trae  but  the  provision  has 
been  deleted  in  the  final  regulations 
because  any  plan  that  automatically 
satisfies  section  410(b)  under  this  rule 
also  satisfies  section  410(b) 
automatically  because  it  is  a  plan  that 
benefits  no  highly  compensated 
employees  for  a  plan  year. 

3.  Benefiting  Under  a  Phn 

As  provided  in  the  proposed 
regulations.  ^  final  regulations  provide 
that  an  employee  benefits  under  a  plan 
for  a  plan  year  only  if  the  employee 
receives  an  allocation  or  an  acxraal  for 
that  plan  year.  Thus,  for  example,  an 
employee  who  has  an  accraed  benefit 
under  a  defined  benefit  plan  but  does 


not  receive  an  accrual  for  the  plan  year 
because  the  employee  worked  less  than 
the  1.000  hour  minimum  service 
requirement  under  the  plan  in  that  year 
is  not  benefiting  under  the  plan  for  the 
plan  year.  Or,  for  example,  an  employee 
who  is  a  participant  in  a  defined 
contribution  plan  but  does  not  receive 
an  allocation  because  the  employee  is 
not  employed  by  the  employer  on  the 
last  day  of  the  plan  year  is  not 
benefiting  under  the  plan  for  the  plan 
year.  To  the  extent  that  Rev.  Rul.  76-25a 
1976-2  C.a  124.  and  Rev.  RuL  81-210. 
1981^  C.B.  89.  conflict  widi  this  general 
rule,  they  are  superseded. 

The  final  regulations  also  retain  the 
special  rule  for  section  401(k)  and 
section  401(m)  plans.  Thus,  an  employee 
benefits  under  these  plans  for  purposes 
of  section  410(b)  if  the  employee  is 
eligible  to  make  elective  contributions 
(in  the  case  of  the  section  401(k)  feature) 
or  to  make  after-tax  employee 
contributions  or  to  receive  matching 
contributions  (in  the  case  of  the  section 
401(m)  feature),  regardless  of  whether 
the  employee  actually  elects  to 
participate. 

The  final  regulations  retain  uid  clarify 
the  general  rule  that  a  former  employee 
benefits  under  a  plan  for  a  plan  year 
only  if  the  plan  provides  additional 
benefit  accruah  for  the  former  employee 
for  that  plan  year.  Thus,  for  example,  a 
former  employee  is  benefiting  under  a 
plan  for  a  plan  year  if  the  plan  is 
amended  to  provide  an  ad  hoc  cost-of- 
living  increase  in  the  former  employee's 
benefits,  and  the  amendment  is  first 
effective  m  the  plan  year. 

4.  Nondiscriminatory  Classificatioa 
Test 

The  section  410(b)(2)(A)(i) 
nondiscriminatory  classification  test 
requires  a  plan  to  benefit  a  group  of 
employees  that  constitutes  an  employer- 
determined  classification  that  is  both 
reasonable  and  nondiscriminatory.  The 
final  regulations,  like  the  proposed 
regulations,  require  diat,  in  order  to  be  a 
reasonable  classification,  the 
classification  must  be  based  on 
objective  business  criteria  that  identify 
the  category  of  employees  who  benefit  . 
under  the  plan. 

The  final  regulations,  like  the 
proposed  regulations,  provide  that  the 
nondiscrimination  requirement  under 
the  nondiscriminatory  classification  test 
may  be  met  by  tatisfyir^  either  a  safe 
harbor  or  a  facts-and-circumstances 
test.  While  the  safe  harbor  in  the  final 
regulations  is  unchanged,  the 
presentation  of  the  requirements  has 
been  revised  to  improve  clarity.  As 
revised,  the  first  step  in  determining 
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whether  the  safe  harbor  is  satisfied  is  to 
determine  the  plan's  ratio  percentage  in 
the  same  manner  as  the  ratio  percentage 
calculation  described  above  in  the 
discussion  of  the  ratio  percentage  test. 
Under  an  incremental  scale  set  forth  in  a 
chart  in  the  regvlations.  a  pian  satisfies 
the  safe  harbor  if  the  ratio  percentage  of 
the  plan  is  50  percent  (or.  as  the 
concentration  of  nonhigbly  compensated 
employees  in  the  employer's  workforce 
increases,  a  lesser  percentage).  For 
example,  if  64  percent  of  an  employer's 
employees  are  nonhighly  compensated 
employees,  the  safe  harbor  ratio 
percentage  for  the  employer's  plans  is  47 
percent.  If  96  percent  of  an  employer's 
employees  are  nonhighly  compensated 
employees,  the  safe  harbor  ratio 
percentage  for  the  employer's  plans  is  23 
percent. 

The  regulations  also  provide  an 
incremental  scale  un-safe  harbor 
beginning  at  a  ratio  percentage  of  40 
percent  and  decreasing  to  20  percent  as 
the  concentration  of  nonhighly 
compensated  employees  in  the 
employer's  workforce  increases.  Thus, 
any  plan  with  a  ratio  percentage  below 
20  percent  necessarily  falls  within  an 
unsafe  harbor  and  does  not  satisfy  the 
minimum  coverage  requirement  of 
section  410(b). 

As  in  the  proposed  regulations,  the 
final  regulations  provide  that  a  plan 
with  a  ratio  percentage  between  the  safe 
harbor  and  the  unsafe  harbor  ratio 
percentages  may  satisfy  the 
nondiscrimination  requirement  of  the 
nondiscriminatory  classification  test  on 
the  basis  of  facts  and  circumstances. 
Relevant  facts  and  circumstances 
include  the  underlying  business  reason 
for  the  classification,  the  percentage  of 
employees  benefiting  under  the  plan, 
whether  the  number  of  employees 
benefiting  under  the  plan  in  each  salary 
range  is  representative  of  the  total  in 
that  range,  how  dose  the  plan's  ratio 
percentage  is  to  the  employer's  safe 
harbor  percentage,  and  the  extent  to 
which  the  plan's  average  benefit 
percentage  exceeds  70  percent.  The  list 
of  relevant  facts  and  circumstances  was 
revised  in  the  Tmal  regulations  to  add 
■  the  average  bertefit  percentage  factor. 
The  revised  list  continues  to  provide 
only  examples  and  is  not  intended  to  be 
exhaustive  of  all  potentially  relevant 
facts  and  circumstances  for  purposes  of 
this  nondiscrimination  determination. 

5.  Average  Benefit  Percentage  Test 

As  in  the  proposed  regulations, 
satisfaction  of  the  average  benefit 
percentage  teat  requires  that  the 
employer  determine  an  employee 
benefit  percentage  for  each  employee 
taken  into  account  for  testing  purposes 


and  then  separately  average  the 
percratages  of  ail  employees  in  the 
hi^y  compensated  and  nonhighly 
compensated  groups.  In  general,  the  test 
is  sattsned  if  the  benefits  provided  to 
nonfai^ly  compensated  employees 
under  all  plans  of  the  employer 
(expressed  as  a  percentage  of 
compowation)  are  at  least  70  percent  as 
great,  on  average,  as  the  benefit 
provided  to  the  employer's  highly 
compensated  onployees  (expressed  as  a 
percentage  of  compensation). 

The  proposed  regulations  permitted 
benefit  percentages  to  be  determined  on 
either  a  contribution  or  a  benefit  basis, 
using  the  approach  provided  under  the 
proposed  section  401(a)(4)  regulations  to 
determine  accrual  and  allocation  rates 
under  aggregated  plans.  The  final 
regulations  generally  continue  this 
approach,  bnt  revise  it  to  reflect  changes 
made  in  the  testing  methods  provided  in 
the  final  regulations  under  section 
401(a)(4)  that  are  being  issued 
simultaneoasly  with  these  final 
regulations.  In  additioa  in  response  to 
comments,  a  new  method  is  provided  for 
determining  employee  benefit 
percentages  that  allows  an  employee's 
employee  benefit  percentage  to  be 
calculated  as  the  sum  of  the  employee's 
allocation  and  accrual  rates  (as 
determined  for  purposes  of  section 
401(a)(4))  under  all  plans  in  which  the 
employee  participates,  provided  the 
rates  are  determined  on  a  consistent 
basis.  This  optional  simplified  method 
will  in  many  cases  permit  employers  to 
use  the  rates  they  have  already 
calculated  for  purposes  of  section 
401(a)(4)  for  purposes  of  the  average 
benefit  percentage  test  as  well. 

While,  in  general,  ail  plans  of  the 
employer  must  be  aggregated  into  a 
single  testing  group  for  purposes  of  the 
average  benefits  percentage  test  this 
rule  does  not  apply  to  aggregate 
collectively  bargained  plans  with 
noQcoUectively  bargained  plans:  to 
aggregate  plans  of  different  lines  of 
business  where  the  employer  is  treated 
as  operating  separate  lines  of  business 
under  section  414(r);  or  to  aggregate 
plans  maintained  by  different 
employers.  In  response  to  comments, 
however,  and  in  the  limited  context  of 
the  average  benefit  percentage  test,  a 
special  rule  has  been  added  to  the  final 
regulations  to  permit  benefits  provided 
to  collectively  bargained  employees  and 
noncoUectiv^y  bargained  employees  to 
be  considered  together  where  the 
benefits  are  provided  under  a  single 
plan  covering  both  coUectivdy 
bargained  and  noncoUectively 
bargained  employees.  The  special  rule  is 
only  available  to  sBcfa  a  plan  if  the  plan 


as  a  whole  satisfies  the  ratio  percentage 
test,  and  both  groups  of  employees  are 
covered  under  the  same  benefit  formula. 
Under  this  special  rule,  a  plan  meeting 
these  requirements  is  deemed  to  satisfy 
the  average  benefit  percentage  test.  The 
special  rule  Is  applicable  only  to  the 
average  benefit  percentage  test  prong  of 
the  average  benefit  test  in  1 1.410(b)- 
2(b)(3).  Therefore,  both  groups  must  still 
separately  satisfy  the  nondiscriminatory 
classification  test  of  {  1.410(b)-4>. 

ft  Retroactive  Correction  Mechanism 

In  response  to  comments,  these  final 
regulations,  like  the  final  regulations 
under  section  401(a)(4)  being  issued 
simultaneously  with  these  regulations, 
permit  retroactive  correction  within  a 
period  extending  through  the  fifteenth 
day  of  the  tenth  month  after  the  end  of 
the  plan  year.  Tliis  approach,  which  is 
similar  to  that  contained  in  section 
401(b)  with  respect  to  certain 
disqualifying  provisions,  provides  the 
employer  with  a  significant  period 
within  which  to  run  any  necessary  tests 
and  take  corrective  action. 

In  order  to  permit  employers  to  make 
practical  choices  based  on 
administrative  concerns,  use  of  the 
retroactive  correction  period  is  not 
conditioned  on  a  demonstration  that  the 
plan  actually  failed  to  satisfy  the 
nondiscrimination  requirements, 
incbding  the  minimum  coverage 
requirements.  In  addition,  the  correction 
is  not  limited  to  amendments  correcting 
disqualifying  defects.  The  final 
regulations  do  require,  however,  that 
any  retroactive  amendment  be 
nondiscriminatory  standing  alone  and 
be  consistent  with  the  anti-cntback  rules 
of  section  411(d)(6). 

7.  Excludable  Enqihyees 

Generally,  in  applying  the  minimum 
coverage  requirements,  all  employees  of 
the  employer  are  taken  into  account 
However,  the  final  regulations,  like  the 
proposed  regulations,  provide  that  the 
following  employees  are  excluded  firom 
consideration:  employees  who  do  not 
meet  the  [^an's  minimum  age  and 
service  conditions,  employees  covered 
by  a  collective  bargaining  agreement 
(when  testing  the  noncoUectively 
bargained  portion  of  the  plan), 
employees  of  other  qualified  separate 
lines  of  business  (when  testing  a  plan  of 
a  given  qualified  separate  line  of 
business),  and  terminated  employees 
with  not  more  than  500  hours  of  service. 

The  final  regulations  revise  the 
employee  exclusion  rules  in  five 
additional  respects.  First  the  exclusion 
for  terminated  employees  with  not  more 
than  500  hours  of  services,  which  was 
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mandatory  in  the  proposed  regulations, 
is  permissive  in  the  final  regulations  and 
is  further  modifiea  to  make  the  rule 
available  to  planslusing  the  elapsed  time 
method  of  determining  years  of  service. 

Second,  in  response  to  comments,  the 
final  regulations  provide  special  rules  to 
accommodate  situations  in  which 
employees  move  into  and  out  of 
- ,  collectively  bargained  status  within  a 
*  limited  period  of  time  while  continuing 
to  receive  benefit)  pursuant  to  a 
collective  bargaining  agreement.  Under 
these  rules,  the  enjployer  may,  in  certain 
situations,  temporarily  continue  to  treat 
these  individuals  |s  collectively 
bargained  employees  for  purposes  of 
satisfying  section  410(b). 

Third,  because  |ection  401(k)(4)(B) 
generally  precludes  state  and  local 
governments  and  tax-exempt 
organizations  from  maintaining  section 
401{k)  plans  for  thjeir  employees, 
commentators  requested  that  employees 
of  these  entities  be  excludable  where 
the  other  employetes  of  the  controlled 
group  are  eligible  p  participate  in  a 
section  401  (k)  plaft.  Thus,  an  exclusion 
was  added  to  the  final  regulations  for 
employees  of  governmental  or  tax- 
exempt  entities  if  those  employees  are 
precluded  statutorily  from  benefiting 
under  a  section  4qi(k)  plan  and  if  more 
than  95  percent  oo  the  employees  who 
are  not  precluded  statutorily  from 
participating  in  the  section  401(k)  plan 
benefit  under  the  ^ection  401(k)  plan  for 
the  plan  year. 

Fourth,  in  response  to  conunents,  the 
final  regulations  cyarify  that  an 
employee  is  treatad  as  meeting  a  plan's 
age  and  service  requirements  on  the 
date  any  employe  with  the  same  age 
and  service  would  be  eligible  to 
commence  participation  in  the  plan.  This 
conforms  to  the  provision  of  section 
410(b)(4)(C).  I 

Finally,  employees  who  are 
nonresident  aliens  and  who  receive  no 
U.S.  source  eamea  income  are  excluded 
even  if  they  are  benefiting  under  the 
plan.  The  exclusion  of  nonresident 
aliens  who  receive  no  U.S.  source 
income  is  required  by  section 
410(b)(3)(C)  and  Was  included  in  the 
proposed  regulatibns.  A  rule  has  been 
added  to  the  final  regulations  permitting 
an  employer  to  exclude  nonresident 
aliens  who  receive  U.S.  source  income  if 
that  income  is  exempt  from  U.S.  income 
tax  under  an  appicable  income  tax 
convention  and  if:  the  employer  excludes 
all  employees  in  this  category. 
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8.  Definition  O] 
Disaggregation 

In  general, 
regulations,  each 
(determined  und^ 


undi  !r 


the  proposed 
single  plan 
the  rules  of  section 
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and  Rules  of 
d  Aggregation 


414(1))  is  a  separate  plan  for  purposes  of 
section  410(b).  In  addition,  the  proposed 
regulations  required  certain  single  plans 
under  section  414(1)  to  be  disaggregated 
into  two  or  most  separate  plans,  each  of 
which  must  satisfy  section  410(b).  These 
rules  apply,  for  example,  to  separate  the 
collectively  bargained  portion  of  a  plan 
from  the  non-bargained  portion,  the 
employee  stock  ownership  plan  (ESOP) 
portion  from  the  non-ESOP  portion,  and 
the  qualified  cash  or  deferred 
arrangement  under  section  401(k) 
(CODA)  from  the  non-CODA  portion. 
Several  commentators  requested 
exceptions  from  mandatory 
disaggregation  of  collectively  bargained 
and  noncollectively  bargained  portions 
of  plans.  In  general,  the  final  regulations 
retain  the  mandatory  disaggregation 
rules,  as  they  are  consistent  with  the 
mandatory  testing  exclusions  applicable 
to  collectively  bargained  and 
noncollectively  bargained  employees  in 
section  410(b).  A  limited  exception  in 
the  context  of  the  average  benefit 
percentage  test  is  provided  in  the  final 
regulations  and  discussed  in  the  context 
of  that  test  above.  Some  commentators 
also  requested  guidance  on  the 
treatment  of  the  defined  contribution 
portion  of  a  defined  benefit  plan  that 
provides  benefits  described  in  section 
414(k)  based  on  separate  accounts.  The 
final  regulations  clarify  that  the  defined 
benefit  and  defined  contribution 
portions  of  such  a  plan  are  treated  as 
separate  plans. 

The  final  regulations  continue  to 
provide  permissive  aggregation  rules 
under  which  two  or  more  plans  that  are 
not  mandatorily  disaggregated  may  be 
treated  as  a  single  plan  for  purposes  of 
the  ratio  percentage  and 
nondiscriminatory  classification  tests. 
The  final  regulations  also  continue  to 
provide  rules  for  determining  the  testing  . 
group  of  plans  taken  into  account  in 
determining  whether  a  plan  satisfies  the 
average  benefit  percentage  test.  The 
final  regulations  clarify,  however,  that, 
except  in  certain  limited  circumstances 
such  as  the  determination  of  excludable 
employees,  the  plans  in  the  testing  group 
are  not  actually  treated  as  a  single  plan. 

9.  Other  Rules 

a.  Former  employees.  The  final 
regulations,  like  the  proposed 
regulations,  require  that  a  plan  satisfy 
the  minimum  coverage  requirements 
separately  for  employees  and  former 
employees  for  each  plan  year.  If  no 
former  employee  receives  an  additional 
benefit  accrual  for  a  plan  year,  the  plan 
automatically  satisfies  section  410(b) 
with  respect  to  former  employees.  The 
proposed  regulations  included  a  special 
rule  under  which  a  defined  benefit  plan 


satisfied  section  410(b)  with  respect  to 
former  employees  for  a  plan  year  if  (i)  it 
benefits  at  least  five  former  employees 
and  (ii)  60  percent  of  benefiting  former 
employees  are  nonhighly  compensated 
employees.  The  final  regulations  retain 
this  special  rule,  but  add  an  alternative 
under  which  the  second  prong  of  the  test 
is  satisfied  if  95  percent  of  all  former 
employees  with  accrued  benefits  under 
the  benefit  under  the  plan. 

b.  Plans  maintained  by  more  than  one 
employer.  Multiple  employer  plans  must 
satisfy  section  410(b)  on  an  employer- 
by-employer  basis  rather  than  on  the 
basis  of  participating  employers  in  the  . 
aggregate.  Any  noncollectively 
bargained  portion  of  a  multiemployer 
plan  is  tested  as  a  multiple  employer 
plan.  Failure  to  satisfy  section  410(b] 
with  respect  to  any  component  of  this 
testing  process  may  result  in 
disqualification  of  the  plan  for  all 
participating  employers.  The  final 
regulations,  like  the  proposed 
regulations,  do  not  provide  an  exception 
to  this  rule.  However,  where  a 
multiemployer  plan  or  a  multiple 
employer  plan  fails  to  satisfy  section 
410(b),  in  a  proper  case,  the 
Commissioner  could  retain  the  plan's 
qualified  status  for  innocent  employers 
by  requiring  corrective  and  remedial 
action  with  respect  to  the  plan,  such  as 
allowing  the  withdrawal  of  an  o^ending 
employer,  allowing  a  disqualifying 
defect  to  be  cured  within  a  reasonable 
period  of  time  after  the  plan 
administrator  has  or  should  have 
knowledge  of  the  disqualifying  event  or 
was  otherwise  notified  by  the  Service  of 
the  disqualifying  defects,  or  requiring 
plan  amendments  to  prevent  future 
disqualifying  events. 

c.  Special  rules  for  governmental 
plans,  church  plans,  and  tax-sheltered 
annuities.  In  general,  except  for  certain 
plans  that  provide  section  403(b)  tax- 
sheltered  annuities,  governmental  plans 
and  church  plans  must  satisfy  section 
401(a)(3),  as  in  effect  prior  to  the 
enactment  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  in 
lieu  of  satisfying  section  410(b).  The 
final  regulations  clarify,  however,  that, 
for  purposes  of  this  requirement,  a  plan 
that  satisfies  section  410(b)  will  be 
treated  as  satisfying  pre-ERISA  section 
401(a)(3). 

Governmental  plans  and  church  plans 
that  provide  nonelective  contributions 
under  section  403(b)  must,  pursuant  to 
section  403(b)(12).  satisfy  section  410(b). 
Because  section  410(c)  does  not  apply  to 
such  plans,  satisfaction  of  pre-ERISA 
section  401(a)(3)  will  not  satisfy  section 
403(b)(12).  Of  course,  such  plans  may 
continue  to  rely  on  the  safe  harbors 


Federal  Regiator  /  Vol.  56.  No.  182  /  Thursday.  September  19.  1991  /  Rules  and  Regulations     47841 


published  in  Notice  a»-23. 1966-1  CB. 
654.  until  furttier  gaidance  is  issued. 

Under  the  proposed  regulations, 
section  410(b)  was  considered  to  be 
satisfied  in  the  case  of  goremmental 
plans  for  plan  years  beginning  before 
1993.  This  provision  is  retained  in  the 
final  regulations.  In  addition,  the  final 
regulations  provide  that,  if  the  governing 
body  with  authority  to  amend  the  plan 
does  not  meet  continuously,  section 
410(b)  will  be  considered  satisfied  for 
plan  yean  beginnii^  before  90  days 
after  the  opening  of  the  first  legislative 
session  beginning  after  December  31. 
1992. 

The  Treasury  and  the  Service 
recognize  that  gpvemmental  plans  may 
have  some  unique  features  that  arise 
because  the  sponsoring  employer  is  a 
governmental  entity.  Comments  are 
specifically  requested  from 
governmental  employers  regarding  the 
appropriate  modifications  to  the 
regulations  to  take  into  account  the 
operation  of  governmental  plans. 

d.  Special  rule  for  certain  dispositions 
or  acquisitions.  Section  410(b)(6)(C)  and 
the  proposed  regulations  provide  a 
transition  rule  for  certain  dispositions  or 
acquisitions,  under  which  a  plan  is 
treated  as  satisfying  section  410(b)  for  a 
limited  period.  In  response  to  comments. 
the  final  regulations  clarify  that  this  rule 
applies  to  asset  as  well  as  stock 
transactions  as  long  as  the  transaction 
involves  a  change  in  employer  of  the 
employees  of  a  trade  or  business.  See 

S  1.410(b)-2(f). 

e.  Definition  ofenqyioyee.  In  response 
to  comments,  a  provision  has  been 
added  to  clarify  that  an  individual  is 
treated  as  an  employee  rather  than  a 
former  employee  if  the  plan  credits  the 
individual  with  imputed  compensation 
or  service  during  a  period  in  which  the 
individual  is  not  p^orming  services. 

f.  Annual  testing  option.  Under  the 
proposed  regt^ations.  a  plan  was 
generally  required  to  satisfy  section 
410(b)  on  every  day  of  the  plan  year. 
Under  certain  conditions,  a  plan  could, 
however,  be  deemed  to  satisfy  section 
410(b)  for  a  plan  year  if  it  satisfied 
section  410(b)  on  a  selected  day  in  each 
quarter.  The  final  regulations  retain  and 
clarify  these  minimum  coverage  testing 
rules  in  the  proposed  regulations.  In 
addition,  the  final  regulations  add  an 
annual  testing  option.  Under  this  new 
testing  option,  a  plan  will  satisfy  section 
410(b)  for  a  plan  year  if  it  satisfies 

1 1.410(b)-2  as  of  the  la«t  day  of  the  plan 
year.  If  this  option  is  used,  the  employer 
must  take  into  account  all  employees  (or 
former  employees)  who  were  employees 
(or  former  employees]  on  any  day  during 
the  plan  year.  This  new  annual  method 
is  required  to  be  used  in  testing  pUnis 


subject  to  section  401(k)  or  section 
401(m),  and  for  purposes  of  the  average 
benefit  percentage  test. 

g.  Other  modifications.  The  final 
regulations  have  also  been  clarified  in 
certain  respects  and  modified  in 
conjunction  with  the  final  section 
401(a)(4)  regulations.  For  example,  the 
definitions  of  compensation  used  are 
generally  the  same  as  those  appKcable 
under  section  401(a)(4).  As  another 
example,  a  rule  has  been  added  to  the 
final  regulations  to  provide  that  all 
percentages  are  calculated  to  the 
nearest  lumdredth  of  a  percentage  point 
and  all  other  numbers  are  calculated  to 
the  nearest  hundredth. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  the  notice  of  proposed 
rulemaking  for  the  regulations  was 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Rebecca  Wilson  and 
Nancy  J.  Marks,  Office  of  the  Assistant 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations],  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and 
Treasury  Department  participated  in 
their  development 

List  of  Subjects  m  20  CFR  1.401-0 
through  1.419A-2T 

Bonds,  Employee  benefit  plans, 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNINQ  AFTER 
DECEMBER  31, 1953 

Parag^a|>h  L  The  authority  for  part  1 

is  amended  by  adding  the  folloimng 
citation: 


Authority:  Sec.  78Q&  6aA.  Slat.  917;  28 
U.S.C.  7805  •  •  •  5ft  l.«0tbh2l»»roM8ji 
1.410(bH0  aUo  tis«Md  uader  2S  ViS.C 

410(b)(6).*  •  * 

Par.  2.  New  §  1.410(b)-0  is  added  to 
read  as  follows: 

91.410(b)-0    TaMt  of  Contents. 

This  section  contains  a  listing  of  the 
headings  of  S  S  1.410(b)-l  thnn^ 
1.410(b)-10. 


S1.410(bH    Minimum  ( 
requlrMwnta  (iMtor*  1989). 

(a)  In  general. 

(b)  Coverage  tests. 

(1)  Percentage  test. 

(2)  Classification  test 

(c)  Exclusion  of  certain  employees. 

(1)  Bargaining  unit. 

(2)  Air  pilots. 

(3)  Nonresident  aliens. 

(d)  Special  rules. 

(1)  Highly  compensated. 

(2)  Discrimination. 

(3)  Multiple  plans. 

(4)  Proni-stiahng  plans. 

(5)  Certain  classifications. 

(6)  integration  witli  Social  Security  Act 

(7)  Different  age  and  service  requirements, 
(i)  Application. 

(ii)  General  rule. 

(8)  Certain  controlled  groups. 

(9)  Transitional  rule. 

(e)  Example. 

S  1 .4 1 0(b>-2    Minimum  coverage 
re^uireciiente  f sfref  i9e«). 

(a)  In  generaL 

(b)  Requirements  with  respect  to 
employees. 

(1)  In  general. 

(2)  Ratio  percentage  test 
(i)  In  generaL 

(ii)  Examples. 

(3)  Average  benefit  test. 

(4)  Certain  tax  credit  employee  stock 
ownership  plans. 

(5)  Employers  with  no  nonhighly 
compensated  employees. 

(6)  Plans  benefiting  no  highly  compensated 
employees. 

(7)  Plans  benefiting  collectively  bargained 
employees. 

(c)  Requirements  writh  respect  to  former 
employees. 

(1)  Former  employees  tested  separately. 

(2)  Testing  former  employees, 
(i)  In  generaL 

(ii)  Special  rule. 

(d)  Noneiective  contributioBS  under  section 
403(bl  plans. 

(e)  Certain  governmental  and  church  plans. 

(f)  Certain  acquisitions  or  dispositions. 

(g)  Additional  rules. 

9 1.4tO(b)-9    EfflploysM  anrt  fBnMr 
•mployess  wtw  bsnsfW  ondrs  ptt 

(a)  Employees  benefitis^  uader  a  plaa. 

(1)  In  general. 

(2)  Exceptions  to  allocatios  or  accrual 
requirement 

(i)  Section  401  (k)  and401(m)  plaas. 
(ii)Sectioa  415  limits. 
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(iii)  (jertain  plan  lihiits. 
(ivj  Benefit  offset  »rTangement8. 
(v)  Post-normal  re  irement  age  adjustments. 
(3)  Examples. 

(b)  Former  emp!o)|ees  benefiting  under  a 
plan. 

(1)  In  general. 

(2)  Examples. 

S1.410(bM    NondlKriminatory 
ciassitication  test 

(a)  in  general. 

(b)  Reasonable  classification  established 
by  the  employer. 

(c)  Nondiscriminatory  classiflcation. 

(1)  General  rule. 

(2)  Safe  harbor. 

(3)  Facts  and  circi  mstances. 
(i)  General  rule. 

(ii)  Factual  detenu  ination. 

(4)  Definitions. 

(i)  Safe  harbor  pet  rentage, 
(ii)  Unsafe  harbor  percentage, 
(iii)  Nonhighly  conpensated  employee 
concentration  perceitage. 


(iv)  Table. 
(5)  Examples. 


§  1.410<b)-5    Av«r4g«  benefit  percentage 
test 

(a)  General  rule. 

(b)  Determination  of  average  benefit 
percentage. 

(c)  Determination  dF  actual  benefit 
percentage. 

(d)  Determination  of  employee  benefit 
percentages. 

(1)  Overview. 

(2)  Employee  cont  ibutions  and  employee- 
provided  benefits  disregarded. 

(3)  Plans  and  planj  years  taken  into 
account. 

(i)  Testing  group, 
(ii)  Testing  period 

(4)  Contributions  i  tr  benefits  basis. 

(5)  Determination 

(6)  Determination 

(7)  Requirements  or  certain  plans 
providing  early  retii  >ment  benefits. 

(i)  General  rule, 
(ii)  Exception. 

(8)  Use  of  optional  methods  provided  in 
section  401(a)(4)  regfilations. 

(i)  General  rule. 

(ii)  Certain  restrickions  on  options  involving 


on  a  contributions  basis, 
on  a  benefits  basis. 


defined  benefit  plaice 

(9)  Determination 

(i)  General  rule. 

(ii)  Different  ages 
conditions. 

(e)  Additional  optional  rules. 

(1)  Overview, 

(2)  Determination 
percentages  as  sum 
rates. 

(i)  General  rule, 
(ii)  Determination 
(iii)  Treatment  of 


JMI 


of  testing  age. 
permitted  under  certain 


of  employee  benefit 

of  separately  determined 


of  rates, 
permitted  disparity. 

(iv)  Determinatioi  i  of  compensation. 

(3)  Determination  of  employee  benefit 
percentages  withou  regard  to  plans  of  a 
different  type. 

(i)  General  rule. 

(ii)  Effect  of  use  df  separate  testing  group 
determination  rneth  >d. 

(iii)  Treatment  of  permitted  disparity. 


(iv)  Consistency  rules. 
(v)  Example. 

(4)  Accrued-to-date  method, 
(i)  General  rule. 

(ii)  Application  to  separate  rate  method, 
(iii)  Treatment  of  permitted  disparity, 
(iv)  Uniform  testing  service  assumption, 
(v)  Fresh-start  alternative. 

(5)  Optional  computation  methods  provided 
under  section  401(a)(4). 

(6)  Alternative  annual  method  for 
determining  employee  benefit  percentages  for 
ceriain  defined  benefit  plans. 

(7)  Alternative  method  for  converting 
benefits  to  contributions. 

(8)  Imputation  of  permitted  disparity. 

(i)  Use  of  excess  benefit  and  gross  benefit 
percentages, 
(ii)  Uniform  compensation  assumption. 

(9)  Three-year  averaging  period, 
(i)  General  rule. 

(ii)  Consistency  rule. 

(10)  Alternative  methods  of  determining 
compensation. 

(i)  Use  of  average  annual  compensation. 

(ii)  Rules  for  determining  whether 
alternative  definitions  are  discriminatory. 

(iii)  Use  of  different  definitions  for  different 
groups  of  employees. 

(f)  Special  rule  for  certain  collectively 
bargained  plans. 

S1.410(b)-6    ExdudaMe  employee*. 

(a)  Employees. 

(1)  In  general. 

(2)  Rules  of  application. 

(b)  Minimum  age  and  service  exclusions. 

(1)  In  general. 

(2)  Multiple  age  and  service  conditions. 

(3)  Plans  benefiting  certain  otherwise 
excludable  employees. 

(i)  In  general. 

(ii)  Testing  portion  of  plan  benefiting 
otherwise  excludable  employees. 

(4)  Examples. 

(c)  Certain  nonresident  aliens. 

(1)  General  rule. 

(2)  Special  treaty  rule. 

(d)  Collectively  bargained  employees. 

(1)  General  rule. 

(2)  Definition  of  collectively  bargained 
employee. 

(1)  In  general. 

(ii)  Special  rule  for  certain  employees  who 
cease  to  be  collectively  bargained  employees. 

(iii)  Covered  by  a  collective  bargaining 
agreement. 

(iv)  Examples. 

(2)  Employees  of  qualified  separate  lines  of 
business. 

(f)  Certain  terminating  employees. 

(1)  In  general. 

(2)  Hours  of  service. 

(3)  Examples. 

(g)  Employees  of  certain  governmental  or 
tax-exempt  entities  precluded  from 
maintaining  a  section  401  (k)  plan. 

(h)  Former  employees. 

(1)  In  general. 

(2)  Employees  terminat<>d  before  a 
specified  date. 

(2)  Previously  excludable  employees. 

S1.410(b)-7    Definition  of  plan  and  rules 
governing  plan  disaggregation  and 
aggregation. 

(a)  In  general. 


(b)  Separate  asset  pools  are  separate  plans. 

(c)  Mandatory  disaggregation  of  certain 
plans. 

(1)  Section  4m(k)  and  section  4m(m)  plans. 

(2)  ESOPs  and  non-ESOPs. 

(3)  Plans  benefiting  otherwise  excludable 
employees. 

(4)  Plans  benefiting  employees  of  qualified 
separate  line  of  business. 

(5)  Plans  benefiting  collectively  bargained 
employees. 

(6)  Plans  maintained  by  more  than  one 
employer. 

(d)  Permissive  aggregation  for  ratio 
percentage  and  nondiscriminatory 
classification  tests. 

(1)  In  general. 

(2)  Rules  of  disaggregation. 

(3)  Duplicative  aggregation. 

(4)  Special  rule  for  plans  benefiting 
employees  of  a  qualified  separate  line  of 
business. 

(5)  Same  plan  year  requirement. 

(e)  Determination  of  plans  in  testing  group 
for  average  benefit  percentage  test. 

(1)  In  general. 

(2)  Example. 

(f)  Section  403(b)  plans. 

S1.410(b)-«    Additional  rulee. 

(a)  Testing  methods. 

(1)  In  general. 

(2)  Daily  testing  option. 

(3)  Quarterly  testing  option. 

(4)  Annual  testing  option. 

(5)  Example. 

(b)  Family  member  aggregation  rule. 

§1.410(b)-9    Definition*. 

Collectively  bargained  employee. 

Defined  benefit  excess  plan. 

Defined  benefit  plan. 

Defined  contribution  plan. 

Employee. 

Employer. 

ESOP. 

Excess  benefit  percentage. 

Former  employee. 

Gross  benefit  percentage. 

Highly  compensated  employee. 

Highly  compensated  former  employee. 

Multiemployer  plan. 

Noncollectively  bargained  employee. 

Nonhighly  compensated  employee. 

Nonhighly  compensated  former  employee. 

Offset  plan. 

Plan  year. 

Plan  year  compensation. 

Professional  employee. 

Ratio  percentage. 

Section  401(k)  plan. 

Section  401  (/)  plan. 

Section  401(m)  plan. 

§1.410(b>-10    EHective  dates  and 
transition  rules. 

(a)  General  rule. 

(b)  Transition  rules. 

(1)  Nondiscriminatory  classification  test. 

(2)  Average  benefit  percentage  test. 

(c)  Employees  who  benefit  under  a  plan. 

(d)  Aggression  of  two  or  more  plans. 

(e)  Special  rules  for  certain  collective 
bargaining  agreements. 

(1)  In  general. 
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(2)  Example. 

(3)  Plan  maintained  pursuant  to  a  collective 
bargaining  agreement. 

Par.  3.  Section  1.410(b)-l  is  amended 
by  revising  the  heading  and  paragraph 

(a)  to  read  as  follows: 

S  1.410(b)-1    MtoHimim  covtrag* 
requtownents  (betor*  1989). 

(a)  In  general.  A  plan  is  not  a 
qualified  plan  (and  a  trust  forming  a  part 
of  the  plan  is  not  a  qualified  trust) 
unless  the  plan  satisfies  section 
410(b)(1).  For  plan  years  prior  to  the 
applicable  effective  date  set  forth  in 
S  1.410(b)-10,  a  plan  satisDes  section 
410(b)(1)  if  it  satisfies  the  requirements 
of  paragraph  (b)(1)  or  (b)(2)  of  this 
section.  See  also  S  1.410(b)-2  for  plan 
years  beginning  on  or  after  the 
applicable  effective  date  set  forth  in 
§  1.410(b)-10. 
***** 

Par.  4.  New  §5 1.410(b)-2  through 
1.410(b)-10  are  added  to  read  as  follows: 

S1.410(b)-2    Minimum  coverage 
requirements  (after  19M). 

(a)  In  general.  A  plan  is  a  qualified 
plan  for  a  plan  year  only  if  the  plan 
satisfies  section  410(b)  for  the  plan  year. 
A  plan  satisfies  section  410(b)  for  a  plan 
year  if  and  only  if  it  satisfies  paragraph 

(b)  of  this  section  with  respect  to 
employees  for  the  plan  year  and 
paragraph  (c)  of  this  section  with 
respect  to  former  employees  for  the  plan 
year.  The  rules  in  paragraphs  (a),  (b), 
and  (c)  of  this  section  apply  to  all  plans 
as  a  condition  of  qualification,  including 
plans  under  which  no  employee  is  able 
to  accrue  any  additional  benefits  (for 
example,  frozen  plans).  Paragraphs  (d), 
(e),  and  (f)  of  this  section  provide 
special  rules  for  nonelective  section 
403(b)  plans  subject  to  section 
403(b)(12)(A)(i),  for  governmental  and 
church  plans  subject  to  section  410(c}, 
and  for  certain  acquisitions  or 
dispositions,  respectively.  See 

5  1.410{b)-7  for  rules  for  determining  the 
"plan"  subject  to  section  410(b). 

(b)  Requirements  with  respect  to 
employees — (1)  In  general.  A  plan 
satisfies  this  paragraph  (b)  for  a  plan 
year  if  and  only  if  it  satisfies  at  least  one 
of  the  tests  in  paragraphs  (b)(2)  through 
(b)(7)  of  this  section  for  the  plan  year. 

(2)  Ratio  percentage  test--[i]  In 
general,  A  plan  satisfies  this  paragraph 
(b)(2)  for  a  plan  year  if  and  only  if  the 
plan's  ratio  percentage  for  the  plan  year 
is  at  least  70  percent.  This  test 
incorporates  both  the  percentage  test  of 
section  410(b)(1)(A)  and  the  ratio  test  of 
section  410(b)(1)(B).  See  S  1.410(b)-9  for 
the  definition  of  ratio  percentage. 

(ii)  Examples.  The  following  examples 
illustrate  the  ratio  percentage  test  of  this 
paragraph  (b)(2). 


Example  1.  For  a  plan  year.  Plan  A  beneGts 
70  percent  of  the  employer's  nonhighly 
compensated  employees  and  100  percent  of 
an  employer's  highly  compensated 
employees.  The  plan's  ratio  percentage  for 
the  year  is  70  percent  (70  percent/lOO 
percent),  and  thus  the  plan  satisfies  the  ratio 
percentage  test. 

Example  2.  For  a  plan  year,  Plan  B  benefits 
40  percent  of  the  employer's  nonhighly 
compensated  employees  and  60  percent  of 
the  employer's  highly  compensated 
employees.  Plan  B  fails  to  satisfy  the  ratio 
percentage  test  because  the  plan's  ratio 
percentage  is  only  66.67  percent  (40  percent/ 
60  percent). 

(3)  Average  benefit  test.  A  plan 
satisfies  this  paragraph  (b)(3)  for  a  plan 
year  if  and  only  if  the  plan  satisfies  both 
the  nondiscriminatory  classification  test 
of  S  1.410(b)-4  and  the  average  benefit 
percentage  test  of  S  1.410(b)-5  for  the 
plan  year. 

(4)  Certain  tax  credit  employee  stock 
ownership  plans.  A  plan  satisfies  this 
paragraph  (b)(4)  for  a  plan  year  if  and 
only  if  the  plan — 

(i)  Is  a  tax  credit  employee  stock 
ownership  plan  (as  defined  in  section 
409(a)). 

(ii)  Is  the  only  plan  of  the  employer 
that  is  intended  to  qualify  under  secdon 
401(a),  and 

(iii)  Is  a  plan  that  satisHes  the  rule  set 
forth  in  section  410(b)(6)(D). 

This  paragraph  (b)(4)  is  available  only 
for  plan  years  for  which  the  tax  credit 
employee  stock  ownership  plan  receives 
contributions  for  which  the  employer  is 
allowed  a  tax  credit  under  section  41  (as 
in  effect  prior  to  its  repeal  by  the  Tax 
Reform  Act  of  1986)  or  section  48(n)  (as 
in  e^ect  prior  to  its  amendment  by  the 
Tax  Reform  Act  of  1984).  The 
requirement  of  this  paragraph  (b)(4)  that 
the  plan  be  the  only  plan  of  the 
employer  that  is  intended  to  qualify 
under  section  401(a)  is  not  satisfied  if 
the  employer  has  only  one  plan,  but  that 
plan  is  treated  as  two  or  more  separate 
plans  under  the  mandatory 
disaggregation  rules  of  S  1.410(b)-7(c). 

(5)  Employers  with  no  nonhighly 
compensated  employees.  A  plan 
satisfies  this  paragraph  (b)(5)  for  a  plan 
year  if  the  plan  is  maintained  by  an 
employer  that  has  no  nonhighly 
compensated  employees  at  any  time 
during  the  plan  year. 

(6)  Plans  benefiting  no  highly 
compensated  employees.  A  plan 
satisfies  this  paragraph  (b)(6)  for  a  plan 
year  if  the  plan  benefits  no  highly 
compensated  employees  for  the  plan 
year. 

(7)  Plans  benefiting  collectively 
bargained  employees.  A  plan  that 
benefits  solely  collectively  bargained 
employees  for  a  plan  year  satisfies  this 
paragraph  (b)(7)  for  the  plan  year.  If  a 


plan  (within  the  meaning  of  §  1.410(b)- 
7(b))  benefits  both  collectively 
bargained  employees  and 
noncoUectiveiy  bargained  employees  for 
a  plan  year.  §  1.410(b)-7(c)(5)  provides 
that  the  portion  of  the  plan  that  benefits 
collectively  bargained  employees  is 
treated  as  a  separate  plan  from  the 
portion  of  the  plan  that  benefits 
noncoUectiveiy  bargained  employees. 
Thus,  the  mandatorily  disaggregated 
portion  of  the  plan  that  benefits  the 
collectively  bargained  employees 
automatically  satisfies  this  paragraph 
(b)(7)  for  the  plan  year  and  hence 
section  410(b).  See  9  1.410(b)-9  for  the 
definitions  of  collectively  bargained 
employee  and  noncoUectiveiy  bargained 
employee,  respectively. 

(c)  Requirements  with  respect  to 
former  employees — (1)  Former 
employees  tested  separately.  Former 
employees  are  tested  separately  from 
employees  for  purposes  of  section 
410(b).  Thus,  former  employees  are 
disregarded  in  applying  the  ratio 
percentage  test,  the  nondiscriminatory 
classiRcation  test,  and  the  average 
benefit  percentage  test  with  respect  to 
the  coverage  of  employees  under  a  plan, 
and  employees  are  disregarded  in 
applying  this  section  with  respect  to  the 
coverage  of  former  employees  under  a 
plan. 

(2)  Testing  former  employees — (i)  In 
general.  A  plan  satisfies  section  410(b) 
with  respect  to  former  employees  if  it 
satisfies  one  of  the  tests  in  paragraphs 
(b)(2)  through  (b)(7)  of  this  section  with 
respect  to  former  employees.  For  this 
purpose,  these  tests  are  applied  by 
substituting  "former  employee"  for 
"employee,"  "nonhighly  compensated 
former  employee"  for  "nonhighly 
compensated  employee."  and  "highly 
compensated  former  employee"  for 
"highly  compensated  employee." 
whenever  those  terms  are  used. 

(ii)  Special  rule.  A  defined  benefit 
plan  satisfies  section  410(b)  with  respect 
to  former-employees  for  a  plan  year  if 
the  plan  benefits  at  least  five  former 
employees,  and  if  either — 

(A)  More  than  95  percent  of  all  former 
employees  with  accrued  benefits  under 
the  plan  benefit  under  the  plan  for  the 
plan  year,  or 

(B)  At  least  60  percent  of  the  former 
employees  who  benefit  under  the  plan 
for  the  plan  year  are  nonhighly 
compensated  former  employees. 

(d)  Nonelective  contributions  under 
section  403(b)  plans.  For  plan  years 
beginning  on  or  after  January  1. 1993.  a 
plan  subject  to  section  403(b)(12)(A)(i) 
with  respect  to  nonelective 
contributions  (i.e.,  contributions  not 
made  pursuant  to  a  salary  reduction 
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agreement)  is  treated  as  a  plan  subject 
to  the  requirements  of  this  section.  For 
this  purpose,  a  plan  described  in  the 
preceding  sentence  must  satisfy  the 
requirements  of  this  section  without 
regard  to  section  410(c)  and  paragraph 
(e)  of  this  section.  For  plan  years 
beginning  before  January  1. 1993,  any 
plan  described  in  section  410(c](lKA) 
(regarding  govemitental  plans)  satisfies 
the  requirements  cf  this  section. 

(e)  Certain  governmental  and  church 
plans.  The  requirements  of  section 
410(b)  do  not  apply  to  a  plan  described 
in  section  410(c)(ll  (other  than  a  plan 
subject  to  section  403(b)(12)(A)(i)  or  ■ 
plan  with  respect  to  which  an  election 
has  been  made  un^er  section  410(d)). 
Such  a  plan  must  qatisfy  section 
401(a)(3)  as  in  effect  on  September  1, 
1974.  For  this  purppse,  a  plan  that 
satisfies  section  410(b)  (without  regard 
to  this  paragraph  [0]]  is  treated  as 
satisfying  section  401(a)(3)  as  in  effect 
on  September  1, 1^4.  For  plan  years 
beginning  before  January  1. 1993,  any 
plan  described  in  flection  410(c)(1)(A) 
(regarding  govemitentai  plans)  satisfies 
section  401(a)(3]  as  In  effect  on 
September  1. 1974.; 

(f)  Certain  acguhiUoaa  or 
dispositions.  Section  410(b)(6)(C) 
(relating  to  certain  acquisitiona  or 
dispositions)  provides  a  special  rule 
whereby  a  plan  may  be  treated  as 
satisfying  section  410(b)  for  a  limited 
period  of  time  aftet*  an  acquisition  or 
disposition.  Section  410(b)(6)(C)  does 
not  apply  to  acquisitions  or  (^spositions 
that  occurred  prior  to  the  first  plan  year 
to  which  section  410(b),  as  amended  by 
the  Tax  Reform  Act  of  1986,  applies.  For 
purposes  of  sectiot  410(b)(6)(C)  and  this 
paragraph  (f).  the  terms  "acquisition** 
and  "disposition"  refer  to  an  asset  or 
stock  acquisition,  merger,  or  other 
similar  transaction  involring  a  change  in 
employer  of  the  employees  of  a  trade  or 
business. 

(g)  Additional  rules.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  provide  any  additional 
rules  that  may  be  Necessary  or 
appropriate  in  applying  the  minimum 
coverage  requirements  of  section  410(b). 
including  (without  limitation)  additional 
rules  limiting  or  e?<panding  the  methods 
in  S  1.410(b)-5(d)  and  (e)  for  determining 
employee  benefit  percentages. 

§  1.410(b)-3    Emptqyeea  and  fonnar 
employtes  wtto  banaftt  under  a  plan. 

(a)  Employees  benefiting  under  a 
plan — (1)  In  general.  Except  as  provided 
in  paragraph  (a)(2|  of  this  section,  an 
employee  is  treatad  as  benefiting  under 
a  plan  for  a  plan  y  >ar  if  and  only  if  for 
that  plan  year,  in  I  ie  case  of  a  defined 
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contribution  plan,  the  employee  receives 
an  allocation  taken  into  account  under 
9  1.401(a)(4)-2(c)(2)(ii),  or  in  the  case  of 
a  defined  benefit  plan,  the  employee 
receives  an  increase  in  the  dollar 
amount  of  a  benefit  accrued  or  treated 
as  an  accrued  benefit  under  section 
411(dK6). 

(2)  Exceptions  to  allocation  or  accrual 
requirement — (i)  Section  401(k)  and 
401(m) plans.  Notwithstanding 
paragraph  (a)(1)  of  this  section,  an 
employee  is  treated  as  benefiting  under 
a  section  401  (k)  plan  for  a  plan  year  if 
and  only  if  the  employee  is  an  eligible 
employee  under  the  plan  as  defined  in 
§  1.401(k)-l(g)(4)  for  the  plan  year. 
Similarly,  an  employee  is  treated  as 
benefiting  under  a  section  401(m)  plan 
for  a  plan  year  if  and  only  if  the 
employee  is  an  eligible  employee  as 
defined  in  S  1.401(m)-l(f)(4)  for  the  plan 
year. 

(ii)  Section  415  limits.  In  detennining 
whether  an  employee  is  treated  aa 
benefiting  under  a  plan  for  a  plan  year, 
plan  provisions  that  implement  the 
limits  of  section  415  are  disregarded. 
Any  plan  provision  that  provides  for 
increases  in  an  employee*s  accrued 
benefit  (which  would  have  been  greater 
but  for  the  application  of  section  415(b)) 
due  solely  to  adjustments  under  section 
415(d)(1)  is  also  disregarded,  but  only  if 
such  provision  applies  uniformly  to  all 
employees  in  the  plan. 

(iii)  Certain  plan  limits.  An  employee 
is  treated  as  benefiting  under  a  plan  for 
a  plan  year  if  the  employee  satisfies  all 
of  the  applicable  conditions  for  accruing 
a  benefit  for  the  plan  year  but  fails  to 
accrue  the  benefit  solely  because  of  a 
benefit  limit  under  the  plan  that  is 
uniformly  applicable  to  all  employees  in 
the  plan.  Thus,  for  example,  if  a  defined 
benefit  plan  takes  into  account  only  the 
first  30  years  of  service  for  accrual 
purposes,  a  participant  who  has 
completed  more  than  90  years  of  service 
is  still  treated  as  benefiting  under  the 
plan. 

(iv)  Benefit  offset  arrangements.  An 
employee  is  treated  as  benefiting  under 
a  plan  for  a  plan  year  even  if  the 
employee's  current  benefit  accrual 
under  the  plan  is  offset  by  the 
contributions  or  benefits  provided  on 
behalf  of  the  employee  under  another 
qualified  plan,  if  the  employee  has 
satisfied  all  other  conditions  for  a 
current  benefit  accrual  under  the  plaa  If 
the  other  plan  is  maintained  by  another 
employer,  the  employee  whose  benefits 
are  subject  to  the  offset  must  have 
become  an  employee  of  the  employer 
maintaining  the  plan  pursuant  to  a 
transaction  described  in  S  1.410(b>-2(f) 
(regarding  certain  acquisitions  and 


dispositions)  between  the  two 
employers. 

(v)  Post-normal  njiirement  age 
adjustments.  An  employee  is  treated  as 
benefiting  under  a  defined  benefit  plan 
for  a  plan  year  if  tht  employee  has 
attained  normal  retirement  age  and  faila 
to  accrue  a  benefit  solely  because  of  the 
provisions  of  section  411(b)(lHHKiii) 
regarding  adjustments  for  delayed 
retirement 

(3)  Examples.  The  following  examplea 
illustrate  the  determination  of  whether 
an  employee  is  benefiting  under  a  plan 
for  purposes  of  section  410(b). 

Example  1.  An  employer  has  35  employees 
who  are  eligible  under  a  defined  benefit  plan. 
The  plan  requires  1.000  hours  of  service  to 
accrue  a  benefit.  Only  30  employees  satisfy 
the  1,000-hour  requirement  and  accrue  a 
benefit  The  five  employees  who  do  not 
satisfy  the  1,000-hour  requirement  during  the 
plan  year  are  taken  into  account  in  testing 
the  plan  under  section  410(b)  but  are  treated 
as  not  benefiting  under  the  plan. 

Example  Z  An  employer  maintains  ■ 
section  401(k]  plan.  Only  employees  who  are 
at  least  21  and  who  complete  one  year  of 
service  are  eligible  employees  under  the  plan 
within  the  meaning  of  \  1.401(k}-l(8M4)- 
Under  the  rale  of  paragraph  (a)(2)(i]  of  this 
section,  only  employees  who  have  satisfied 
these  age  and  service  conditions  are  treated 
as  benefiting  under  the  plan. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  employer  also 
maintains  a  section  401(m)  plan  that  provides 
matching  contributions  contingent  on  elective 
contributions  under  the  section  401(k)  plan. 
The  matching  contributions  are  contingent  on 
employment  on  the  last  day  of  the  plan  year. 
Under  1 1.401(m)-l(f)(4).  because  matching 
contributions  are  contingent  on  employment 
on  the  last  day  of  the  plan  year,  not  all 
employees  who  are  eligible  emptoyees  under 
the  section  401  (k)  plan  are  eligible  employees 
under  the  section  401(m)  plan.  Thus, 
employees  who  have  satisfied  the  age  and 
service  conditions  but  who  do  not  receive  a 
matching  contribution  because  they  are  not 
employed  on  the  last  day  of  the  plan  year  are 
treated  as  not  benefiting  under  the  section 
401(m)  portion  of  the  plan. 

(b)  Former  employees  benefiting 
under  a  plan — (1 )  In  general.  A  former 
employee  is  treated  as  benefiting  for  a 
plan  year  if  and  only  if  the  plan  provides 
an  allocation  or  benefit  increase 
described  in  paragraph  (a)(1)  of  this 
section  to  the  former  employee  for  the 
plan  year.  Thus,  for  example,  a  former 
employee  benefits  under  a  defined 
benefit  plan  for  a  plan  year  if  the  plan  ia 
amended  to  provide  an  ad  hoc  cost-of- 
living  adjustment  in  if. 3  former 
employee's  benefits  in  contrast 
because  an  increase  ;.:  benefits  payable 
under  a  plan  pursuai.t  to  an  automatic 
cost-of-living  provision  adopted  and 
effective  before  the  iioginning  of  the 
plan  year  is  previou:>ty  accrued,  a 
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former  employee  is  not  treated  as 
benefiting  in  a  subsequent  plan  year 
merely  because  the  former  employee 
receives  an  increase  pursuant  to  such  an 
automatic  cost-of-living  provision.  Any 
accrual  or  allocation  for  an  individual 
during  the  plan  year  that  arises  from  the 
individual's  status  as  an  employee  is 
treated  as  an  accrual  or  allocation  of  an 
employee.  Similarly,  any  accrual  or 
allocation  for  an  individual  during  the 
plan  year  that  arises  from  the 
individual's  status  as  a  former  employee 
is  treated  as  an  accrual  or  allocation  of 
a  former  employee.  It  is  possible  for  an 
individual  to  accrue  a  benefit  both  as  an 
employee  and  as  a  former  employee  in  a 
given  plan  year.  During  the  plan  year  in 
which  an  individual  ceases  performing 
services  for  the  employer,  the  individual 
is  treated  as  an  employee  in  applying 
section  410(b)  with  respect  to  employees 
and  is  treated  as  a  former  employee  in 
applying  section  410(b)  with  respect  to 
former  employees. 

(2)  Examples.  The  following  examples 
illustrate  the  determination  of  whether  a 
former  employee  benefits  under  a  plan 
for  purposes  of  section  410(b). 

Example  1.  Employer  A  amends  its  defined 
benefit  plan  in  the  1995  plan  year  to  provide 
an  ad  hoc  cost-of-living  increase  of  5  percent 
for  all  retirees.  Former  employees  who 
receive  this  increase  are  treated  as  benefiting 
under  the  plan  for  the  1995  plan  year. 

Example  2.  Employer  B  maintains  a  defined 
benefit  plan  with  a  calendar  plan  year.  In  the 
1995  plan  year.  Employer  B  amends  the  plan 
to  provide  that  an  employee  who  has  reached 
early  retirement  age  under  the  plan  and  who 
retires  before  July  31  of  the  1995  plan  year 
will  receive  an  unreduced  t>enefit,  even 
though  the  employee  has  not  yet  reached 
normal  retirement  age.  This  early  retirement 
window  benefit  is  provided  to  employees 
based  on  their  status  as  employees.  Thus, 
although  individuals  who  take  advantage  of 
the  benefit  become  former  employees,  the 
window  benefit  is  treated  as  provided  to 
employees  and  is  not  treated  as  a  beneflt  for 
former  employees. 

Example  3.  The  facts  are  the  same  as 
Example  2,  except  that  on  September  1. 1995, 
Employer  B  also  amends  the  defined  benefit 
plan  to  provide  an  ad  hoc  cost-of-living 
increase  effective  for  all  former  employees. 
An  individual  who  ceases  performing 
services  for  the  employer  before  July  31, 1995, 
under  the  early  retirement  window,  and  then 
receives  the  ad  hoc  cost-of-living  increase,  is 
treated  as  benefiting  for  the  1995  plan  year 
both  as  an  employee  with  respect  to  the  early 
retirement  window,  and  as  a  former 
employee  with  respect  to  the  ad  hoc  COLA. 

§1.410(b)-4    Nondltcrtmlnatory 
ctoMiflnation  tMt 

(a)  In  general.  A  plan  satisfies  the 
nondiscriminatory  classification  test  of 
this  section  for  a  plan  year  if  and  only  if. 
for  the  plan  year,  the  plan  benefits  the 
employees  who  qualify  under  a 


classification  established  by  the 
employer  in  accordance  with  paragraph 

(b)  of  this  section,  and  the  classification 
of  employees  is  nondiscriminatory  under 
paragraph  (c)  of  this  section. 

(b)  Reasonable  classification 
established  by  the  employer.  A 
classification  is  established  by  the 
employer  in  accordance  with  this 
paragraph  (b)  if  and  only  if,  based  on  all 
the  facts  and  circumstances,  the 
classiHcation  is  reasonable  and  is 
established  under  objective  business 
criteria  that  identify  the  category  of 
employees  who  beneflt  under  the  plan. 
Reasonable  classiflcations  generally 
include  specified  job  categories,  nature 
of  compensation  (i.e.,  salaried  or 
hourly),  geographic  location,  and  similar 
bona  flde  business  criteria.  An 
enumeration  of  employees  by  name  or 
other  specific  criteria  substantially  the 
same  effect  as  an  enumeration  by  name  • 
is  not  considered  a  reasonable 
classification. 

(c)  Nondiscriminatory  classification — 
(1)  General  rule.  A  classification  is 
nondiscriminatory  under  this  paragraph 

(c)  for  a  plan  year  if  and  only  if  the 
group  of  employees  Included  in  the 
classiflcation  beneflting  under  the  plan 
satisfles  the  requirements  of  either 
paragraph  (c)(2)  or  (c)(3)  of  this  section 
for  the  plan  year. 

(2)  Safe  harbor.  A  plan  satisfles  the 
requirement  of  this  paragraph  (c)(2)  for  a 
plan  year  if  and  only  if  the  plan's  ratio 
percentage  is  greater  than  or  equal  to 
the  employer's  safe  harbor  percentage, 
as  deflned  in  paragraph  (c)(4)(i)  of  this 
section.  See  S  1.410(b)-0  for  the 
definition  of  a  plan's  ratio  percentage. 

(3)  Facts  and  circumstances — (i) 
General  rule.  A  plan  satisfles  the 
requirements  of  this  paragraph  (c)(3)  if 
and  only  if — 

(A)  The  plan's  ratio  percentage  is 
greater  than  or  equal  to  the  unsafe 
harbor  percentage,  as  deflned  in 
paragraph  (c)(4)(ii)  of  this  section,  and 

(B)  The  classiflcation  satisfles  the 
factual  determination  of  paragraph 
(c)(3)(ii)  of  this  section. 

(ii)  Factual  determination.  A 
classiflcation  satisfles  this  paragraph 
(c)(3)(ii)  if  and  only  if,  based  on  all  the 
relevant  facts  and  circumstances,  the 
Commissioner  flnds  that  the 
classification  is  nondiscriminatory.  No 
one  particular  fact  is  determinative. 
Included  among  the  facts  and 
circumstances  relevant  in  determining 
whether  a  classiflcation  is 
nondiscriminatory  are  the  following — 

(A)  The  underlying  business  reason 
for  the  classiflcation.  The  greater  the 
business  reason  for  the  classiflcation. 
the  more  likely  the  classiflcation  is  to  be 
nondiscriminatory.  Reducing  the 


employer's  cost  of  providing  retirement 
beneflts  is  not  a  relevant  business 
reason. 

(B)  The  percentage  of  the  employer's 
employees  benefiting  under  the  plan. 
The  higher  the  percentage,  the  more 
likely  the  classiflcation  is  to  be 
nondiscriminatory. 

(C)  Whether  the  number  of  employees 
benefiting  under  the  plan  in  each  salary 
range  is  representative  of  the  number  of 
employees  in  each  salary  range  of  the 
employer's  workforce.  In  general,  the 
more  representative  the  percentages  of 
employees  benefiting  under  the  plan  in 
each  salary  range,  the  more  likely  the 
classiflcation  is  to  be  nondiscriminatory. 

(D)  The  difference  between  the  plan's 
ratio  percentage  and  the  employer's  safe 
harbor  percentage.  The  smaller  the 
difference,  the  more  likely  the 
classiflcation  is  to  be  nondiscriminatory. 

(E)  The  extent  to  which  the  plan's 
average  beneflt  percentage  (determined 
under  S  1.410(b)-5)  exceeds  70  percent 

(4)  Definitions— [i]  Safe  harbor 
percentage.  The  safe  harbor  percentage 
of  an  employer  is  50  percent,  reduced  by 
%  of  a  percentage  point  for  each  whole 
percentage  point  by  which  the  nonhighly 
compensated  employee  concentration 
percentage  exceeds  60  percent.  See 
paragraph  (c)(4)(iv)  for  a  table  that 
illustrates  the  safe  harbor  percentage 
and  unsafe  harbor  percentage. 

(ii)  Unsafe  harbor  percentage.  The 
unsafe  harbor  percentage  of  an 
employer  is  40  percent,  reduced  by  ^4  of 
a  percentage  point  for  each  whole 
percentage  point  by  which  the  nonhighly 
compensated  employee  concentration 
percentage  exceeds  60  percent. 
However,  in  no  case  is  the  unsafe 
harbor  percentage  less  than  20  percent. 

(iii)  Nonhighly  compensated  employee 
concentration  percentage.  The 
nonhighly  compensated  employee 
concentration  percentage  of  an 
employer  is  the  percentage  of  all  the 
employees  of  the  employer  who  are 
nonhighly  compensated  employees. 
Employees  who  are  excludable 
employees  for  purposes  of  the  average 
beneflt  are  not  taken  into  account 

(iv)  Table.  The  following  table  sets 
forth  the  safe  harbor  and  unsafe  harbor 
percentages  at  each  nonhighly 
compensated  employee  concentration 
percentage: 


Nonhighly 
compansatad 

wnployM 
ooncentratioo 

p6rc4frt&o# 

Safthatwr 

Unuteharttor 
p«rc«nt*o« 

0-«0 
61 
62 
63 

50.00 
49.25 
48.50 
47.75 

40.00 
39.25 
38.50 
37.75 
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compensated 

emptoyee 

concentration 

percentage 


64 
6S 
68 
67 


70 
71 
72 
73 
74 
75 
76 
77 
7* 
76 
60 
61 
62 
63 
84 
66 
66 
67 
68 
69 
90 
01 
88 
88 
84 
88 
08 
87 


S4lehartx>r 


47.00 
46.2S 
45.50 
44.75 
44.00 
43.25 
42.50 
41.75 
41.00 
40.25 
39.50 
36.75 
36.00 
37.25 
36.50 
35.75 
3SJ0O 
34.25 
33.50 
32.75 

saoo 

31.25 
3a50 
29.75 
29X10 
26.^ 
27.50 
26.75 
iRJOO 
2545 
84J0 
23.75 
23.00 
22.25 
21.50 
2a75 


Unsafe  hefbof 
percentage 


37.00 
36.25 
35.50 
34.75 
34:00 
33.25 
32.50 
31.75 
31.00 
30.25 
29.50 
28.75 
28.00 
27.25 
26.50 
25.75 
25.00 
24.25 
2a50 
22.75 
22.00 
21.25 
20.50 
20.00 
20.00 
20.00 

2aoo 

20.00 
20.00 
20.00 
20.00 
2000 

2aoo 

20.00 

2aoo 

20.00 


(5)  Examples.  The  following  examples 
illustrate  the  rulef  in  this  paragraph  (c]. 

Example  1.  EBtpknrvr  A  baa  200 
nonexcludable  einployee*.  of  whom  120  are 
nonhighly  compens«ted  employees  and  80 
are  highly  compensated  employees.  Employer 
A  maintains  a  plan  that  benefits  00  nonhighly 
compensated  employees  and  72  highly 
compensated  employees.  Thus,  the  plan's  ratio 
percenUge  is  55.50  percent  ([60/1201/(72/ 
80]  =  S0%/90%-a5356).  which  is  below  the 
percentage  necessary  to  satisfy  the  ratio 
percentage  test  of  (  1.410(b)-2{bM2).  The 
employer's  nonhighly  compensated  employee 
concentration  percontage  is  80  percent  (120/ 
200):  thus.  Employer  A's  safe  harbor 
percentage  is  50  peicent  and  its  unsafe 
harbor  percentage  is  40  percent  Because  the 
plan's  ratio  percentage  is  greater  than  the 
safe  harbor  percentbge,  the  plan's 
classification  satisflea  the  safe  harbor  of 
paragraph  (c)(2)  of  ttiis  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  tiat  the  plan  benefits  only 
40  nonhighly  componsated  employees.  The 
plan's  ratio  percentage  is  thus  37.03  pendent 
([40/1201/(72/801  =  )3JJ3X/90%  -  0J703), 
Under  these  facts,  the  plan's  classificatioa  is 
below  the  unsafe  harbor  percentage  and  is 
thus  considered  discriminatory. 

Example  3.  The  ftcts  are  the  same  as  in 
Example  1.  except  tui\  the  plan  benefits  45 
nonhighly  compensated  employees.  The 
plan's  ratio  percentage  is  thus  41.67  percent 
((45/l20]/[72/801  =  87.SO%/90% =a4167). 
aoove  the  unsafe  hirbor  percentage  (40 


JMI 


percent)  and  below  the  safe  harbor 
percentage  (50  percent).  The  Commissioner 
may  determine  that  the  classification  is 
nondiscriminatory  after  considering  all  the 
relevant  facts  and  circumstances. 

Example  4.  Employer  B  has  10,000 
nonexcludable  employees,  of  whom  9,600  are 
nonhighly  compensated  employees  and  400 
are  highly  compensated  employees.  Employer 
B  maintains  a  plan  that  benefits  000 
nonhighly  compensated  employees  and  100 
highly  compensated  employees.  Thus,  the 
plan's  ratio  percentage  is  25.00  percent  ([600/ 
9,6001/ [100/400]- 6.25% /25%'a2500),  ^^'hich 
is  below  the  percentage  necessary  to  satisfy 
the  ratio  percenUge  test  of  1 1.410(b)^b)(2). 
Employer  B's  nonhighly  compensated 
employee  concentration  percentage  is  96 
percent  (9,800/10,000);  thus.  Employer  B's 
safe  harbor  percentage  is  23  percent,  and  its 
unsafe  harbor  percentage  is  20  percent. 
Because  the  plan's  ratio  percentage  (25.00 
percent)  is  greater  than  the  safe  harbor 
percentage  (23X)0  percent),  the  plan's 
classification  satisfies  the  safe  harbor  of 
paragraph  (c)(2)  of  this  section. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  the  plan  benefits  only 
400  nonhighly  compensated  employees.  The 
plan's  ratio  percentage  is  thus  10.1^  percent 
( [400/9.600] /[100/4001  =  4.1 7%/25%  =  0.1687). 
"The  plan's  ratio  percentage  is  below  the 
unsafe  harbor  percentage  and  thus  the 
classification  is  considered  discriminatory. 

Example  8.  The  facts  are  the  same  as  in 
Example  4,  except  that  the  plan  benefits  500 
nonhighly  compensated  employees.  The 
plan's  ratio  percentage  is  thus  20.83  percent 
([500/9.600]/[100/400]=i=5.21X/25%-:  02083), 
above  the  unsafe  harbor  percentage  (20 
percent)  and  below  the  safe  harbor 
percentage  (23  percent).  The  Commissioner 
may  determine  that  the  classification  Is 
nondiscriminatory  after  considering  all  the 
facts  and  circumstances. 

S  1.410(b)-5    Avarag*  banafit  parcantaga 
taat 

(a)  General  rule.  A  plan  satisfies  the 
average  beneHt  percentage  test  of  this 
section  for  a  plan  year  if  and  only  if  the 
average  benefit  percentage  of  the  plan 
for  the  plan  year  is  at  least  70  percent  A 
plan  is  deemed  to  satisfy  this 
requirement  if  it  satisfies  paragraph  (f) 
of  this  section  for  the  plan  year. 

(b)  Determination  of  average  benefit 
percentage.  The  average  benefit 
percentage  of  a  plan  for  a  plan  year  is 
the  percentage  determined  by  dividing 
the  actual  benefit  percentage  of  the 
nonhighly  compensated  employees  in 
plans  in  the  testing  group  for  the  testing 
period  that  includes  the  plan  year  by  the 
actual  benefit  percentage  of  the  highly 
compensated  employees  in  plans  in  the 
testing  group  for  that  testing  period.  See 
paragraph  (d)(3)(ii)  of  this  section  for  the 
definition  of  testing  period. 

(c)  Determination  of  actual  benefit 
percentage.  Hie  actual  benefit 
percentage  of  a  group  of  employees  for  a 
testing  period  is  the  average  of  the 


employee  benefit  percentages, 
calculated  separately  with  respect  to 
each  of  the  employees  in  the  group  for 
the  testing  period.  All  nonexcludable 
employees  of  the  employer  are  taken 
into  account  for  this  purpose,  even  if 
they  are  not  benefiting  under  any  plan 
that  is  taken  into  account. 

(d)  Determination  of  employee  benefit 
percentages — (1)  Overview.  "This 
paragraph  (d)  provides  rules  for 
determining  employee  benefit 
percentages.  See  paragraph  (e)  of  this 
section  for  additional  optional  rules  for 
determining  employee  benefit 
percentages, 

(2)  Employee  contributions  and 
employee-provided  benefits 
disregarded.  Only  employer-provided 
contributions  and  benefits  are  taken  into 
account  in  determining  employee  benefit 
percentages.  Therefore,  employee 
contributions  (including  both  employee 
contributions  allocated  to  separate 
accounts  and  employee  contributions 
not  allocated  to  separate  accounts),  and 
benefits  derived  from  such 
contributions,  are  not  taken  into  accoimt 
in  determining  employee  benefit 
percentages.  For  this  purpose,  the 
amoimt  of  benefits  derived  from 
employee  contributions  that  are. not 
allocated  to  separate  accounts  miist  be 
determined  under  the  method  in 

S  1.401(a)(4}-6(b)(l)  (secUon  411(c) 
method),  (b)(4]  (grandfather  nde  for 
plans  in  existence  on  May  14. 1990), 
(b)(5)  (government  plan  method),  or 
(b)(6)  (cessation-of-employee- 
contributions  method).  See  paragraph 
(e)(5)  of  this  section,  however,  for  a  rule 
allowing  the  safe  harbor  methods  in 
S  1.401(a)(4)-6(b)(2)  (composition-of- 
workforce  method)  and  (b)(3)  (minimum 
benefit  method)  to  be  used  if  certain 
conditions  are  satisfied. 

(3)  Plans  and  plan  years  taken  into 
account — (1)  Testing  group.  All  plans 
included  in  the  testing  group  under 

S  1.410(b)-7(e)(l).  and  only  those  plans, 
are  taken  into  account  in  determining  an 
employee's  benefit  percentage.  See 
paragraph  (e)(3)  of  this  section, 
however,  for  an  optional  rule  permitting 
employee  benefit  percentages  to  be 
determined  separately  with  respect  to 
defined  benefit  plans  and  defined 
contribution  plans  in  the  testing  group. 

(ii)  Testing  period.  An  employee's 
employee  benefit  percentage  is 
determined  on  the  basis  of  plan  years 
ending  vtnth  or  within  the  same  calendar 
year.  These  plan  years  are  referred  to  in 
this  section  as  the  "relevant  plan  years" 
or.  in  the  aggregate,  as  the  "testing 
period."  See  paragraph  (eK9)  of  this 
section,  however,  for  an  optional  rule 
permitting  employee  benefit  percentages 
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to  be  determined  over  a  three-year 
averaging  period. 

(4)  Contributions  or  benefits  basis. 
Employee  benefit  percentages  may  be 
determined  on  either  a  contributions  or 
a  benefits  basis.  Employee  benefit 
percentages  for  any  testing  period  must 
be  determined  on  the  same  basis 
(contributions  or  benefits)  for  all  plans 
in  the  testing  group.  See  paragraph  (e)(3) 
of  this  section,  however,  for  an  optional 
rule  permitting  employee  benefit 
percentages  to  be  determined  separately 
with  respect  to  defined  benefit  plans 
and  defined  contribution  plans  in  the 
testing  group. 

(5)  Determination  on  a  contributions 
basis.  If  employee  benefit  percentages 
for  a  testing  group  are  determined  on  a 
contributions  basis  for  a  testing  period, 
each  employee's  employee  benefit 
percentage  is  determined  as  follows — 

(i)  Determine  the  dollar  amount  of  the 
allocations  taken  into  account  with 
respect  to  the  employee  under 
$  1.401(a)(4)-2(c)(2)(ii)  for  the  relevant 
plan  year  for  each  defined  contribution 
plan  to  which  the  permitted  disparity 
rules  of  •ection  401(1)  are  available. 

(ii)  Determine  the  actuarial  present 
value  of  the  increase  in  the  employee's 
normalized  accrued  benefit  for  the 
relevant  plan  year  under  each  defined 
benefit  plan  to  which  the  permitted 
disparity  rules  of  section  401(1)  are 
available,  using  the  method  prescribed 
in  8  1.401(a)(4)^c)(2}(i)(A]  through  (C). 

(iii)  Add  the  aHocations  and 
equivalent  allocations  determined  in 
paragraphs  (d)(5)(i)  and  (ii)  of  this 
section,  and  £vide  the  total  by  the 
employee's  plan  year  compensation  for 
any  one  of  the  relevant  plan  years  in  the 
testing  period.  A  relevant  plan  year  may 
not  be  used  for  this  purpose  unless  the 
employee  actually  beneftted  under  the 
plan  for  diat  plan  year.  In  addition,  a 
relevant  plan  year  may  not  be  used  if  it 
is  a  short  plan  year,  unless  it  is  the 
longest  of  any  plan  year  in  Ae  testing 
period.  Plan  jrear  compensation  may  not 
be  limited  to  an  employee's  period  of 
plan  participation  during  a  relevant  plan 
year  unless  the  period  of  participation 
taken  into  accoimt  inclndes  the 
employee's  longest  period  of 
participation  in  any  plan  in  the  testing 
group  during  that  year.  Plan  year 
compensation  for  this  purpose  mast  be 
determined  by  applyiitg  the 
requirements  of  section  401(a)(17]  as  if 
all  plans  in  the  testing  group  were  a 
single  plan. 

(iv)  Adjust  the  amount  determined  in 
paragraph  (dK5)(iii)  of  this  section  by 
imputing  permitted  disparity  to  the 
extent  i^owed  imder  the  rules  of 
S  1.401(a)(4)-7  using  the  method  in 
9  1.401(«)(4)-7(b).  This  adjustment  is 


permitted,  but  not  required.  If  it  is  made 
with  respect  to  any  nonhighly 
compensated  employee's  employee 
benefit  percentage  under  the  testing 
group  for  a  testing  period,  however,  it 
must  be  made  with  respect  to  all  highly 
compensated  employees*  employee 
benefit  percentages  under  the  testing 
group  for  the  testing  period.  In 
determining  an  employee's  adjusted 
allocation  rate  under  {  1.401(a)(4>-7(b). 
the  percentage  amount  determined 
under  paragraph  (d)(5)(iii)  of  this^ection 
is  substituted  for  the  employee's 
unadjusted  allocation  rate. 

(v)  Add  the  employee's  allocations 
and  equivalent  allocations  for  the 
relevant  plan  year  under  any  deBned 
contribution  or  defined  benefit  plans  to 
which  the  permitted  disparity  rules  of 
section  401(1)  are  not  available,  using 
the  rules  in  paragraphs  (d)(5)(i)  and 
(d)(5](ii)  of  this  secbon.  and  divide  the 
total  by  the  employee's  plan  year 
compensation  used  in  paragraph 
(d)(5)(iii)  of  this  section. 

(vi)  Add  the  rate  determined  in 
paragraph  (d)(5)(v]  of  this  section  to  the 
rate  determined  in  paragraph  (d)(5)(iv) 
of  this  section  (or  paragraph  (d)(5)(iii)  of 
this  section,  if  permitted  disparity  is  not 
taken  into  account).  This  is  the 
employee's  benefit  percentage  for  the 
testing  period  with  respect  to  the  testing 
group. 

(6)  Determinatioa  on  a  benefits  basis. 
If  employee  benefit  percentages  for  a 
testing  group  are  determined  on  a 
benefits  basis  for  a  testing  period,  each 
employee's  employee  benefit  percentage 
is  determined  as  follows — 

(i)  Determine  the  increase  in  the 
employee's  normalized  accrued  benefit 
determined  under  S  1.401(a}(4)- 
3(d)(2)(i)(E]  for  the  relevant  plan  year 
under  each  defined  benefit  plan  to 
which  the  permitted  disparity  rules  of 
section  401(1)  are  available. 

(ii)  Determine  the  dollar  amount  of  the 
allocations  taken  into  account  with 
respect  to  the  employee  under 

8  1.401(a)(4)-2tc)(2Kiil  for  the  relevant 
plan  year  for  each  defined  contribution 
plan  to  which  the  permitted  disparity 
rules  of  section  401(1)  are  available,  and 
convert  these  allocations  into  equivalent 
accruals  using  the  method  prescribed  in 

9  1.401(a)(4)-8(b)(2){i)(A)  and  (B). 

(iii)  Add  the  accruals  and  equivalent 
accruals  determined  in  paragraphs 
(d)(6)(i)  and  (d)(«}(ii)  of  this  section,  and 
divide  the  total  by  the  employee's  plan 
year  compensation  for  any  one  of  the 
relevant  plan  years  in  the  testing  period. 
A  relevant  plan  yeamay  not  be  used 
for  this  purpose  unless  the  employee 
actually  benefited  under  the  plan  for 
that  plan  year.  In  addition,  a  relevant 
plan  year  may  not  be  used  if  it  is  a  short 


plan  year,  unless  it  is  the  longest  of  any 
plan  year  in  the  testing  period.  Plan  year 
compensation  may  not  be  limited  to  an 
employee's  period  of  plan  participation 
during  a  relevant  plan  year  unless  the 
period  of  participation  taken  into 
account  includes  the  employee's  bngest 
period  of  participation  in  any  plan  in  the 
testing  group  during  that  year.  Plan  year 
compensation  for  this  purpose  must  be 
determined  by  applying  the 
requirements  of  section  401(a)(ir]  as  if 
all  plans  in  the  testing  group  were  a 
single  plan. 

(iv)  Adjust  the  amount  determir>ed  in 
paragraph  (d)(6Xiii)  of  this  section  by 
imputing  permitted  disparity  to  the 
extent  allowed  under  the  rules  of 
9  1.401(a)(4}-7  using  the  annual  method 
in  9  1.401(a)(4}-7(c)(4){iv)(C).  This 
adjustment  is  permitted,  but  not 
required.  If  it  is  made  with  respect  to 
any  nonhighly  compensated  employee's 
employee  benefit  percentage  under  the 
testing  group  for  a  testing  period, 
however,  it  must  be  made  with  respect 
to  all  highly  eompensated  employees' 
employee  benefit  percentages  under  the 
testing  group  for  the  testing  period.  In 
determining  an  employee's  adjusted 
accrual  rate  under  9  1.401(a)(4}-7(c),  the 
percentage  amount  determined  under 
paragraph  (d)(6)(iii)  of  diis  section  is 
substituted  for  the  employee's 
unadjusted  accrual  rate. 

(v)  Add  the  employee's  accruals  and 
equivalent  accruals  for  the  relevant  plan 
year  under  any  defined  benefit  or 
defined  contribution  plans  to  which  the 
permitted  disparity  rule  of  section  401(/) 
are  not  available,  using  the  rules  in 
paragraphs  {d)(6)(i)  and  (d)(8Mii)  of  the 
section,  and  divide  the  total  by  the 
employee's  plan  year  compensation 
used  in  paragraph  td)(e)(iii)  of  this 
section. 

(vi)  Add  the  rate  determined  in 
paragraph  (d)(e)(v)  of  this  section  to  the 
rate  determined  in  paragraph  (d)(6)(iv) 
of  this  section  (or  paragraph  (d)(6){iii)  of 
this  section,  if  permitted  disparity  is  not 
taken  into  account).  This  is  the 
employee's  employee  benefit  percentage 
for  the  testing  period  with  respect  to  the 
tejting  group. 

(7)  Requirements  for  certain  plans 
providing  early  retirement  benefits — (i) 
General  rute.  If  any  defmed  benefit  plan 
in  the  testing  group  provides  for  early 
retirement  benefits  in  addition  to  normal 
retirement  benefits  to  any  highly 
compensated  employee,  and  the  average 
actuarial  reduction  for  any  one  of  these 
benefits  commencing  in  the  5  years  prior 
to  the  plan's  normal  retirement  age  is 
less  than  4  percent  per  year,  then  the 
increase  in  the  normalized  accrued 
benefit  used  in  paragraphs  (d)(5)(ii). 
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(d)(5)(v),  (d)(6)(i).  aid  (d)(6)(v)  of  this 
section  must  be  re(  laced  by  the  largest 
amount  determinec  under  j  1.401(a)(4)- 
3{d)(2)(ii)(A)  through  (G). 

(ii)  Exception.  P^'agraph  (d](7){i)  of 
this  section  does  ndt  apply  if  early 
retirement  benefits  with  average 
actuarial  reductions  described  in  that 
paragraph  are  currently  available, 
within  the  meanin^of  \  1.401(a)(4)-4(b), 
under  plans  in  the  tiesting  group  to  a 
percentage  of  nonexcludable  nonhighly 
compensated  emp^yees  that  is  at  least 
70  percent  of  the  percentage  of 
nonexcludable  highly  compensated 
employees  to  whoi^  these  benefits  are 
currently  available] 

(8)  Use  of  optional  methods  provided 
in  section  401(aJ(4j\regu/ations — (i) 
General  rule.  Except  as  otherwise 
provided  in  this  padagraph  (d).  and 


optional  methods  o\ 
determining  allocai 
compensation,  and 
used  in  determininj 
percentages  under 
would  be  available 


rules  for 
ons.  accruals, 
ther  items  that  are 
employee  benefit 
is  section  that 
determining 


whether  a  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  S  1.401(a)(4)-l{b)l2)  may  be  used  in 
determining  employee  benefit 
percentages  under  Siis  section,  provided 
that  the  optional  methods  or  rules 
selected  are  appliec^  on  a  consistent 
basis  to  all  employees  in  the  testing 
group.  Thus,  for  example,  employee 
benefits  percentage  i  may  generally  be 
calculated  using  an;  r  of  the  alternative 
methods  of  determi:  ling  plan  year 
compensation  undef  §  1.401(a)(4)-12. 
and  using  any  underlying  definition  of 
compensation  that  latisfies  section 


414(s).  On  the  other 
benefit  percentages 


hand,  employee 
may  not  be 


calculated  using  thq  projected  method  in 
S  1.401(a)(4)-3(d)(4)i  the  grouping  rules 


in  S  1.401(a)(4)-3(d) 


on  most  valuable  at  crual  rates  in 


S  1.401(a)(4)-3(d)(6) 


6)(iv),  or  the  floor 


v),  for  example. 


since  those  rules  refete  exclusively  to 
the  determination  of  accrual  rates,  and 
not  to  the  determination  of  allocations, 
accruals,  compensa  ion,  or  other  items 
actually  used  in  det  jrmining  employee 
benefit  percentages  under  this  section. 

(ii)  Certain  restriations  on  options 
involving  defined  bi  me  fit  plans. 
Optional  methods  o  ■  rules  described  in 
paragraph  (d)(8)(i)  cf  this  section  that 
may  not  be  used  in  determining  whether 
a  DB/DC  plan  (within  the  meaning  of 
S  1.401(a)(4>-9(a))  siitisfies  the 
nondisciminatory  ai  aount  requirement 
of  S  1.401(a)(4)-l(b)  2)  also  may  not  be 
used  in  determining  employee  benefit 
percentages,  regard  ess  of  whether  such 
percentages  are  detisrmined  on  a 
contributions  or  ber  efits  basis.  See 


S  1.401(a)(4)-9(b)(2)(v)(B).  Thus,  for 
example,  alternative  actuarial 
assumptions  available  under 
S  1.401(a)(4)-3(d)(5)(iv)(B)  may  not  be 
used  unless  they  are  standard  interest 
rates  or  mortality  assumptions  based  on 
a  standard  mortality  table  (as  defined  in 
S  1.401(a)(4)-12)  plan  provisions 
providing  for  actuarial  increases  after 
normal  retirement  age  under 
S  1.401{a)(4)-3(f)(3)  may  not  be 
disregarded,  and  beneflts  may  not  be 
determined  other  than  on  a  plan-year 
basis  under  S  1.401(a)(4)-3(f)(6).  Further, 
as  noted  in  paragraph  (d)(2)  of  this 
section,  the  amount  of  benefits  derived 
from  employee  contributions  not 
allocated  to  a  separate  account  must  be 
determined  under  the  method  in 
9  1.401(a)(4)-6(b)(l)  (section  411(c) 
method),  (b)(4)  (grandfather  rule  for 
plans  in  existence  on  May  14. 1990), 
(h)(5)  (government  plan  method),  or 
(b)(6)  (cessation-of-employee- 
contributions  method).  See  paragraph 
(e)(5)  of  this  section,  however,  for  an 
optional  rule  permitting  certain  of  these 
optional  methods  and  rules  to  be  used 
when  employee  benefit  percentages  are 
determined  separately  with  respect  to 
defined  benefit  and  defined  contribution 
plans  in  the  testing  group. 

(9)  Determination  of  testing  age — (ij 
General  rule.  For  purposes  of  this 
section,  an  employee's  testing  age  must 
be  determined  under  this  definition  of 
testing  age  in  S  1.401(a)(4)-12  as  if  all 
plans  in  the  testing  group  were  a  single 
plan.  Thus,  for  example,  in  determining 
the  increase  in  an  employee's 
normalized  accrued  benefit  for  a 
relevant  plan  year  for  purposes  of 
paragraph  (d)(6)(i)  of  this  section, 
benefits  must  be  normalized  to  the  same 
testing  age  for  all  employees,  and  the 
same  testing  age  must  be  used  in 
determining  the  employee's  equivalent 
accruals  for  purposes  of  paragraph 
(d)(6)(ii)  of  this  section. 

(ii)  Different  ages  permitted  under 
certain  conditions.  Notwithstanding 
paragraph  (d](9)(i)  of  this  section, 
employee  benefit  percentages  may  be 
determined  using  the  respective  testing 
ages  determined  for  each  plan  in  the 
testing  group,  if  it  is  reasonable  to 
believe  that  use  of  the  different  testing 
ages  for  different  plans  does  not  result 
in  an  average  benefit  percentage  that  is 
significantly  higher  than  the  average 
benefit  percentage  that  would  be 
determined  using  a  single  testing  age  for 
all  plans  in  the  testing  group. 

(e)  Additional  optional  rules — (1) 
Overview.  This  paragraph  (e)  contains 
various  optional  rules  that  may  be  used, 
alone  or  in  combination,  by  an  employer 
in  determining  employee  benefit 


percentages  for  a  testing  period.  Except 
as  specifically  provided,  each  optional 
rule  used  for  a  testing  period  must  be 
applied,  to  the  extent  possible,  on  a 
consistent  basis  in  determining  the 
employee  benefit  percentages  of  ail 
employees  under  all  plans  in  the  testing 
group  for  that  testing  period.  It  is  not 
necessary,  however,  that  a  rule  be  used 
consistently  from  testing  period  to 
testing  period.  The  rules  in  this 
paragraph  (e)  supplement  and  do  not 
replace  the  rules  in  paragraph  (d)  of  this 
section.  Thus,  for  example,  unless 
otherwise  provided,  the  rules  of 
paragraph  (d)(7)  of  this  section 
(regarding  plans  providing  subsidized 
early  retirement  benefits)  and  of 
paragraph  (d)(8)  of  this  section 
(restricting  the  use  of  optional  methods 
provided  in  the  section  401(a)(4) 
regulations)  continue  to  apply. 

(2)  Determination  of  employee  benefit 
percentages  as  sum  of  separately 
determined  rates — (i)  General  rule.  If 
employee  benefit  percentages  are 
determined  on  a  contributions  basis,  an 
employer  may  substitute  the  sum  of  an 
employee's  separately-determined 
allocation  or  equivalent  allocation  rates 
for  the  testing  period  under  all  plans  in 
the  testing  group  for  the  percentage 
amount  determined  in  paragraph 
(d)(5](vi)  of  this  section.  Similarly,  if 
employee  benefit  percentages  are 
determined  on  a  benefits  basis,  an 
employer  may  sustitute  the  sum  of  an 
employee's  separately-determined 
accrual  or  equivalent  accrual  rates  for 
the  testing  period  under  all  plans  in  the 
testing  group  for  the  percentage  amount 
determined  in  paragraph  (d)(6){vi)  of 
this  section. 

(ii)  Determination  of  rates.  For 
purposes  of  this  paragraph  (e)(2),  an 
employee's  allocation  and  accrual  rates 
are  determined  under  the  rules  of 
SS  1.401(a)(4)-2(c)(2)  and  1.401(a)(4)- 
3(d)(2)(i),  respectively,  and  an 
employee's  equivalent  accrual  and 
allocation  rates  are  determined  under 
the  rules  of  §S  1.401(a)(4>-8(b)(2)(i)  and 
(c)(2)(i).  respectively.  If  paragraph  (d)(7) 
of  this  section  requires  employee  benefit 
percentages  to  be  determined  by  taking 
early  retirement  benefits  into  account, 
an  employee's  most  valuable  accrual 
and  most  valuable  equivalent  allocation 
rates,  as  determined  under 
§§  1.401(a)(4)-3(d)(2)(ii)  and  1.401(a)(4)- 
8(c](2)(ii),  must  be  substituted  for  the 
employee's  accrual  and  equivalent 
allocation  rates. 

(iii)  Treatment  of  permitted  disparity. 
Permitted  disparity  may  be  taken  into 
account  in  determining  an  employee's 
actual  or  equivalent  accrual  or 
allocation  rates  to  the  extent  allowed 
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under  the  rule*  of  9  1.401(a)(4>-7.  If 
permitted  disparity  is  taken  into  account 
in  determining  an  employee's  actual  or 
equivalent  accrual  or  allocation  rate 
under  any  one  plan  in  the  testing  group, 
it  may  not  be  taken  into  account  in 
determining  the  employee's  actual  or 
equivalent  accrual  or  allocation  rates 
under  any  other  plan  in  the  testing 
group. 

(iv)  Determination  of  compensation— 
(A)  PJan  year  compensation  used  aa 
testing  compensation.  If  employee 
benefit  percentages  are  determined  on  a 
benefits  basis,  an  employee's  plan  year 
compensation  must  be  used  for  purposes 
of  §  1.40l(a}(4H(e)(3)(i]  as  the 
employee's  testing  compensation  in 
determining  the  employee's  actual  or 
equivalent  accrual  rates  for  purposes  of 
this  paragraph  (e)(2]. 

(B)  Consistency  requirement  Under 
the  consistency  requirement  of 
paragraphs  (d)(8)  and  (e)(1)  of  this 
section,  the  same  period  must  generally 
be  used  to  determine  each  employee's 
plan  year  compensation  used  in 
determining  the  employee's  actual  and 
equivalent  allocation  and  accrual  rates 
under  paragraph  (e)(2Kii)  of  this  sectiiMi 
under  all  plans  in  the  testing  group.  This 
consistency  requirement  is  not  treated 
as  violated,  however,  merely  because 
the  periods  for  determining  employees' 
plan  year  compensation  differ  for 
different  plans  in  the  testing  group 
because  the  plans  have  different  plan 
years.  Furthermore,  this  consistency 
requirement  is  not  treated  as  violated 
merely  because  different  optional 
determination  periods  permitted  under 
the  definition  oi  plan  year  compensation 
in  9  1.401(a)(4}-12  (e.g..  the  plan  yecu-  or 
a  12-month  period  ending  in  the  plan 
year)  are  used  in  determining 
employees'  actual  or  equivalent  accrual 
or  allocation  rates  under  one  or  more 
plans  in  the  testing  group,  provided  that 
the  period  is  actually  used  in 
determining  whether  the  plan  satisfies 
the  nondiscriminatory  amount 
requirement  of  1 1.401(a)(4)-l(b)(2)  for 
the  relevant  plan  year. 

(3)  Determination  of  employee  benefit 
percentages  without  regard  to  plans  of  a 
different  type — (i)  General  rule.  An 
employer  may  determine  employee 
beneHt  percentages  under  plans  of  one 
type  (i.e..  defined  beneflt  or  defmed 
contribution  plans)  without  regard  to 
plans  of  a  different  type  (i.e..  defined 
contribution  or  defined  benefit  plana, 
respectively],  using  the  method  provided 
in  this  paragraph  (eK3)-  If  this  method  is 
used  to  determine  whether  a  defmed 
benefit  plan  satisfies  die  average  benefit 
percentage  test  employee  benefit 
percentages  under  all  defined  benefit 


plans  in  the  testing  group  must  be 
determined  on  a  benefits  basis,  and  all 
allocations  under  any  defined 
contribution  plans  in  the  same  testing 
group  must  be  treated  as  zero.  Thus,  for 
example,  if  all  of  the  defined 
contribution  plans  in  a  testing  group 
satisfy  the  ratio  percentage  test  of 
9  1.410(b>-2(b)(2),  these  plans  are  not 
required  to  satisfy  the  average  benefit 
percentage  test,  and  are  also 
disregarded  in  determining  whether  any 
defined  benefit  plans  in  the  testing 
group  satisfy  the  average  benefit 
percentage  test.  If  this  method  is  used  to 
determine  whether  a  defined 
contribution  plan  satisfies  the  average 
benefit  percentage  test  employee 
benefit  percentages  under  all  defined 
contribution  plans  in  the  testing  group 
must  be  determined  on  a  contributions 
basis,  and  all  benefits  under  any  defined 
benefit  plans  in  the  same  testing  group 
must  be  treated  as  xero.  Employees  may 
not  be  treated  as  excludable  employees 
solely  because  they  are  deemed  to 
receive  no  benefit  accrual  or  allocation 
under  a  plan  under  this  optional  method. 
This  optional  method  may  not  be  used 
for  a  testing  period  if  any  of  the  plans  in 
the  testing  group  relies  on  any  of  the 
cross-testing  methods  provided  in 
9  1.401(a)(4>-«  (b)(2)  or  (c)(2)  to  saUsfy 
section  401(a)(4)  for  a  relevant  plan 
year. 

(ii)  Effect  of  use  of  separate  testing 
group  determination  method.  A  plan 
does  not  satisfy  the  average  benefit 
percentage  test  using  the  method 
provided  in  this  paragraph  (e)(3)  unless 
each  of  the  plans  of  the  employer  of  a 
different  type  (1.6^  defined  benefit  plan 
or  defined  contribution  plan)  than  the 
plan  being  tested  satisfies  the  average 
benefit  test  of  9  1.410(b)-2(b)(3}  using 
this  method  or  satisfies  the  ratio 
percenUge  test  of  9  1.410(b)-2(b)(2). 

(iii)  Treatment  of  permitted 
disparity — (A)  PJans  of  both  types  using 
method.  If  the  method  provided  in  this 
paragraph  (e)(3)  is  used  to  determine 
whether  one  or  more  defined  benefit 
plans  and  one  or  more  defined 
contribution  plans  in  a  testing  group 
satisfy  the  average  benefit  percentage 
test,  permitted  disparity  may  generally 
be  taken  into  account  to  the  extent 
permitted  under  this  section,  in 
determining  employee  benefit 
percentages  %vith  respect  to  both  the 
group  of  defined  benefit  plans  in  the 
testing  group  and  the  geo\tp  of  defined 
contribution  plans  in  the  testing  group.  If 
any  employee  benefits  under  both  a 
defined  benefit  and  a  defined 
contribution  plan  in  the  testing  group  in 
the  testing  period,  however,  permitted 
disparity  may  be  taken  into  account  for 


any  employee  in  any  plan  in  the  testing 
group  only  with  respect  to  the  group  of 
defined  benefit  plans  in  the  testing 
group,  or  with  respect  to  the  group  of 
defined  contribution  plans  in  the  testing 
group,  but  not  both. 

(B)  PloM  of  only  one  type  using 
method.  If  the  method  in  this  paragraph 
(e)(3)  is  used  to  determine  whether  one 
or  more  defined  benefit  plans  or  one  or 
more  defined  contribution  plans  in  a 
testing  group,  but  not  plans  of  both 
types,  satisfy  the  average  benefit 
percentage  test  (for  example,  where 
each  plan  in  one  group  of  plans  satisfies 
the  ratio  percentage  test  of  9  1.410(b)- 
2(b)(2)),  permitted  disparity  may  be 
taken  into  account  in  determining 
employee  benefit  percentages  under  the 
group  of  plans  subject  to  the  average 
benefit  percentage  test  only  for  those 
employees  with  respect  to  whom 
permitted  disparity  is  not  taken  into 
account  (i.e.,  either  under  section  401(/) 
or  9  1.401(a)(4)-7),  in  testing  any  plans 
in  the  other  group  for  nondiscrimination 
under  section  401  (a  K4).  For  this  purpose, 
permitted  disparity  is  treated  as  taken 
into  account  with  respect  to  all 
employees  benefiting  under  a  section 
401(7)  plan. 

(iv)  Consistency  mies.  If  the  method 
in  this  paragraph  (e)(3)  is  used,  the 
consistency  requirement  of  paragraphs 
(d)(8)  and  (e)(1)  of  this  section  may  be 
applied  separately  with  respect  to  the 
group  of  defined  benefit  plans  and  the 
group  of  defined  contribution  plans  in 
the  testing  group. 

(v)  Example.  Employer  A  maintain*  two 
deHned  beneRt  plans,  neither  of  which  covers 
8  group  of  employees  that  satisfies  the  ratio 
percentage  test  of  1 1.410(b)-2(b)(2).  and  a 
profit-sharing  plan  and  a  section  401(k)  plan, 
each  of  which  benefits  a  group  of  employees 
that  satisfies  the  ratio  percentage  test  of 
{  1.410(b)-2(b)(2).  The  defined  benefit  plans 
will  satisfy  the  average  benefit  percentage 
test  if  the  ratio  of  the  actual  t)€nefit 
percentages  of  all  nonexcludable  nonhighly 
compensated  employees,  computed  on  a 
benefits  basis  without  regard  to  contributions 
under  the  profit-sharing  plan  or  the  section 
401(k)  plan,  is  at  least  70  percent  of  the  actual 
benefit  peiceatage  of  all  nonexcludable 
highly  compensated  employees,  computed  on 
a  benefits  basis  without  regard  to 
contributions  under  the  profit-sharing  plan  or 
the  section  401  (k)  plan. 

(4)  Accrued-to-date  method— {i] 
General  rule.  An  employer  may  use  the 
accrued-to-date  method  to  determine  an 
employee's  employee  benefit  percentage 
on  a  benefits  basis  under  paragraph 
(d)(6)  of  this  section.  If  this  method  is 
used,  the  accrual  used  in  paragraph 
(d)(e)  (i)  and  (v)  of  this  section  is 
replaced  with  the  amount  determined 
for  the  employee  under  9  1.401(a)(4}- 
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3(d)(3)(i)  (A)  through  (C)  (or.  if 
paragraph  (d)(7)  of  {this  section  requires 
employee  benefit  percentages  to  be 
determined  by  taking  early  retirement 
benefits  into  account,  the  largest  amount 
determined  for  the  employee  under 
9  1.401(a)(4)-3(d)(3J(ii)  (A)  through  (E)). 
Also,  the  allocatioris  used  in  paragraphs 
{d)(6)(ii)  and  (d)(6)(v)  of  this  section  are 
replaced  by  the  employee's  adjusted 
account  balance,  a^  deHned  in 
S  1.401(a)(4)-8(b)(2Kii)(C).  divided  by 
the  employee's  testing  service,  as 
defined  in  §  1.401(ai|(4)-12.  Finally,  the 
employee's  plan  yekr  compensation 
(modified  as  provided  in  §  1.401(a)(4}- 
3(e](3)(ii))  is  used  ii  lieu  of  the 
employee's  plan  ye#r  compensation  in 
paragraphs  (d)(6)(ii )  and  (d)(6)(v)  of  this 
section. 

(ii)  Application  U  separate  rate 
method.  If  the  accn^ed-to-date  method 
provided  in  this  paragraph  (e)(4)  is  used 
in  combination  with  the  optional  rule  for 
determining  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates  pipvided  in  paragraph 
(e)(2)  of  this  sectioa  an  employee's 
actual  and  equivaieiit  accrual  rates  must 
be  determined  using  the  accrued-to-date 
method  in  55  1.4(n(h)(4}-3(d)(3)(i)  (or,  if 
paragraph  (d)(7)  of  this  section  requires 
employee  benefit  pQrcentages  to  be 
determined  by  taking  early  retirement 
benefits  into  account  5  1.401(a)(4>- 
3{d)(3)(ii))  and  1.40^a)(4}-8(b)(2)(ii). 
respectively. 

(iii)  Treatment  of^ermitted  disparity. 
If  the  accrued-to-d^e  method  provided 
in  this  paragraph  (ei(4)  is  used,  disparity 
must  be  imputed,  if  at  all,  using  the 
accrued-to-date  method  in  5  1.401(a)(4)- 
7(c)(4)(iv)(D).  In  imputing  permitted 
disparity  for  this  pukpose,  the 
employee's  plan  yeir  compensation, 
modified  as  providad  in  5  1.401(a)(4)- 
3(e)(3)(ii),  must  be  used,  notwithstanding 
5  1.401(a)(4)-7(c)(4)ivi)  (generally 
requiring  the  use  of  leverage  annual 
compensation). 

(iv)  Uniform  testipg  service 
assumption.  If  the  average  of  the  testing 
service  as  defined  in  5  1.401(a)(4)-12  for 
the  nonhighly  compensated  employees 
in  a  plan  in  the  test^g  group  is  no 
greater  than  the  avqrage  of  the  testing 
service  for  the  highlh'  compensated 
employees  in  that  plan,  an  employer 
may  assume  that  all  employees  in  that 
plan  have  the  same  number  of  years  of 
testing  service  for  purposes  of  dividing 
an  employee's  benefit  or  adjusted 
account  balance  under  that  plan  by  the 
employee's  testing  service  in  paragraph 
(e)(4)(i)  of  this  sectibn.  The  years  of 
testing  service  selected  must  be  a 
reasonable  approximation  of  the 
average  testing  senifice  of  either  the 


highly  compensated  employees  or  the 
nonhighly  compensated  employees,  or 
an  amount  in  between. 

(v)  Fresh-start  alternative.  The 
consistency  requirements  of  paragraphs 
(d)(8)  and  (e)(1)  of  this  section  are  not 
violated  merely  because  the  option  to 
disregard  allocations  made  or  benefits 
accrued  for  plan  years  that  begin  before 
a  fresh-start  date  described  in 
5  1.401(a)(4}-3(d)(6)(vii)  or  1.401(a)(4)- 
8(b](2)(ii](B)  is  used  by  some  but  not  all 
plans  in  the  testing  group,  or  if  different 
fresh-start  dates  are  used  by  different 
plans  in  the  testing  group.  In  applying 
5  1.401(a)(4)-3(d)(6)(vii)  to  determine  an 
employee's  employee  benefit 
percentage,  any  adjustments  provided 

-for  under  5  1.401  (a)(4)-13(d)  are  not 
included  in  the  frozen  accrued  benefit  as 
of  the  fresh-start  date  under 

-5  1.401(a)(4)-3(d)(6)(vii)(B)(2)  (or 
5  1.401(a)(4)-3(d)(6)(vii)(C)(2)  if 
paragraph  (d)(7)  of  this  section  requires 
employee  benefit  percentages  to  be 
determined  by  taking  into  account  early 
retirement  benefits),  unless  the  only 
plans  included  in  the  testing  group  are 
defined  benefit  plans,  or  the  option 
provided  in  this  paragraph  (e)(4)  is 
applied  solely  to  defined  benefit  plans 
tested  under  the  method  in  paragraph 
(e)(3)  of  this  section. 

(5)  Optional  computation  methods 
provided  under  section  401(a)(4).  If  the 
only  plans  included  in  the  testing  group 
are  defined  benefit  plans  (or  the  option 
is  applied  solely  to  defined  benefit  plans 
tested  under  the  method  in  paragraph 
(e)(3)  of  this  section),  and  if  employee 
benefit  percentages  under  these  defined 
benefit  plans  are  determined  on  a 
benefits  basis,  then,  notwithstanding  the 
consistency  requirement  of  paragraphs 
(d)(8)  and  (e)(1)  of  this  section,  any  of 
the  optional  methods  for  determining  the 
accruals,  compensation  and  other  items 
that  are  used  in  determining  employee 
benefit  percentages  under  this  section 
that  would  be  available  in  determining 
whether  a  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  5  1.401(a)(4)-l(b)(2)  may  also  be  used 
for  purposes  of  this  section.  Thus,  for 
example,  if  the  conditions  on  use  of  the 
option  in  this  paragraph  (e)(5)  are 
satisfied,  employee  benefit  percentages 
may  be  determined  using  any  of  the 
alternative  actuarial  assumptions 
permitted  under  5  1.401(a)(4)- 
3(d)(5)(iv)(B):  plan  provisions  providing 
for  an  actuarial  increase  in  benefits 
after  normal  retirement  age  under 
5  1.401(a)(4)-3(f)(3)  may  be  disregarded; 
and  accruals  may  be  determined  other 
than  on  a  plan  year  basis  under 
S  1.401(a)(4)-3(f)(6).  In  addition,  if  the 
conditions  on  use  of  the  option  in  this 


paragraph  (e)(5)  are  satisfied,  the  safe 
harbor  methods  of  5  1.401{a)(4)-6(b)(2) 
(composition-of-workforce  method)  or 
(b)(3)  (minimum  benefit  method)  may  be 
used  in  determining  employees'  accrual 
rates  for  purposes  of  paragraph  (e)(2](ii) 
of  this  section.  As  noted  in  paragraph 
(d)(8)(i)  of  this  section,  except  as 
otherwise  provided  in  this  section, 
optional  methods  for  adjusting 
employees'  actual  or  equivalent  normal 
or  most  valuable  accrual  rates  are  not 
available  in  determining  employee 
benefit  percentages. 

(6)  Alternative  annual  method  for 
determining  employee  benefit 
percentages  for  certain  defined  benefit 
plans.  An  employer  may  substitute  for 
the  increase  in  an  employee's 
normalized  accrued  benefit  under  a  plan 
for  the  relevant  plan  year  in  paragraphs 
(d)(6)  (i)  and  (v)  of  this  section  an 
amount  determined  by:  determining  the 
ratio  of  the  normalized  accrued  benefit 
in  5  1.401(a)(4)-3(d)(2)(i)(D)  to  the 
employee's  testing  compensation  as 
defined  in  5  1.401(a)(4)-3(e)(3)  for  the 
prior  relevant  plan  year,  and  the  ratio  of 
the  normalized  accrued  benefit  in 
5  1.401(a)(4)-3(d)(2)(i)(C)  to  the 
employee's  testing  compensation  for  the 
current  relevant  plan  yean  determining 
the  excess  (if  any)  of  the  second  ratio 
over  the  first  ratios;  and  multiplying  the 
difference  by  the  employee's  testing 
compensation  for  the  current  relevant 
plan  year.  If  paragraph  (d)(7){i)  of  this 
section  requires  employee  benefit 
percentages  to  be  determined  by  taking 
early  retirement  benefits  into  account, 
the  employer  must  substitute  the  largest 
of  the  sums  of  the  normalized  QJSAs 
and  QSUPPs  determined  for  each  age  in 
5  1.401(a)(4)-3(d)(2)(ii)(C)  for  the 
normalized  accrued  benefit  for  the 
current  relevant  plan  year,  and  the 
largest  of  the  sums  of  the  normalized 
QJSAs  and  QSUPPs  determined  for  each 
age  in  5  1.401(a)(4)-3(d)(2)(ii)(D)  for  the 
normalized  accrued  benefit  for  the  prior 
relevant  plan  year  in  the  previous 
sentence.  If  this  method  is  used,  the 
testing  compensation  used  in 
determining  the  increase  in  an 
employee's  normalized  accrued  benefit 
must  also  be  used,  subject  to  the 
requirements  of  paragraph  (e](10)  of  this 
section,  for  purposes  of  paragraph 
(d)(6)(iii)  of  this  section.  This  method 
may  not  be  used  unless  the  only  plans 
included  in  the  testing  group  are  defined 
benefit  plans  (or  the  method  is  ajiplied 
to  defined  benefit  plans  tested  under  the 
method  in  paragraph  (e)(3)  of  this 
section),  and  employee  benefit 
percentages  under  these  defined  benefit 
plans  are  determined  on  a  benefits 
basis. 
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(7)  Alternative  method  for  converting 
benefits  to  contributions.  An  employer 
may  convert  an  employee's  most 
valuable  accruals  under  a  defined 
benefit  plan  for  a  relevant  plan  year  into 
equivalent  most  valuable  allocations  for 
purposes  of  paragraph  (d](5]  [ii]  and  (v) 
of  this  section  using  the  meUiod  used  by 
the  employer  for  determining  any 
increase  in  current  liability  (as  defmed 
in  section  412(/)(7))  that  are  attributable 
to  the  employee  for  the  year.  For  this 
purpose,  ciurent  liability  may  include 
amounts  attributable  to  projected 
accruals  for  the  relevant  plan  year  for 
which  the  determination  of  current 
liability  is  being  made,  if  the  projections 
are  made  on  a  reasonable  basis  applied 
consistently  from  year  to  year.  Thus,  for 
example,  an  employer  may  treat  any 
increase  in  current  liability  attributable 
to  an  employee  under  a  plan  from  one 
relevant  plan  year  to  the  next  as  the 
employee's  equivalent  most  valuable 
allocation  for  the  second  year. 

(8)  Imputation  of  permitted 
disparity — (i)  Use  of  excess  benefit  and 
gross  benefit  percentages.  An 
employee's  excess  benefit  percentage 
tmder  a  defmed  benefit  excess  plan,  or 
gross  beneHt  percentage  under  an  offset 
plan,  multiplied  by  the  employee's 
average  annual  compensation  used 
under  the  plan  in  determining  benefit 
accruals,  may  be  substituted  for  the 
amount  determined  under  paragraph 
(d)(6)(i)  of  this  section  as  provided  in 
this  paragraph  (e)(8)(i).  If  the  option  in 
paragraph  (ej(2]  of  this  section  is  used, 
permitted  disparity  may  be  taken  into 
account  under  paragraph  (e)[2)(iii)  of 
this  section  by  substituting  an 
employee's  excess  benefit  percentage  or 
gross  benefit  percentage  for  the  rate  that 
would  otherwise  be  determined  under 
paragraph  (e)(2](iii)  of  this  section. 
Neither  of  these  methods  may  be  used 
unless — 

(A)  The  only  plans  included  in  the 
testing  group  are  defined  benefit  plans 
(or  the  method  is  applied  to  defined 
benefit  plans  tested  under  the  method  in 
paragraph  (e)(3)  of  this  section,  and 
those  plans  are  allowed  to  impute 
permitted  disparity  under  that 
paragraph),  and  employee  benefit 
percentages  under  these  defined  benefit 
plans  are  determined  on  a  beneHts  basis. 

(B)  Employee  benefit  percentages 
under  the  plans  in  the  testing  group  are 
not  required  to  be  determined  by  taking 
into  account  early  retirement  benefits 
under  paragraph  (d)(7)  of  this  section. 

(C)  "The  defined  benefit  excess  plan  or 
offset  plan  either  is  a  section  401(7)  plan 
that  satisfies  the  ratio  percentage  test  of 
S  1.410{b)-2(b)(2),  or  consists 
exclusively  of  component  plans  (as 
defined  in  §  1.4l1(a)(4)-9(c))  each  of 


which  is  a  section  401(7)  plan  that 
separately  satisfies  the  ratio  percentage 
test  of  9  1.410(b)-2(b)(2). 

(D)  Permitted  disparity  is  imputed,  to 
the  extent  possible,  under  paragraph 
(d)(6)(iv)  of  this  section  (or  paragraph 
(e)(2)(iii]  of  this  section,  if  applicable) 
with  respect  to  all  other  defined  benefit 
plans  in  the  testing  group,  but  only  for 
employees  not  benefiting  under  the 
defined  benefit  excess  plan  or  offset 
plan. 

(ii)  Uniform  compensation 
assumption.  For  purposes  of  imputing 
disparity  under  paragraphs  (d)(5)(iv) 
and  (d)(6](iv)  of  this  section,  the 
compensation  of  an  employee  who  is 
benefiting  only  under  one  or  more  plans 
in  the  testing  group  that  do  not 
determine  benefit  accruals  or 
allocations  by  reference  to  individual 
employees'  compensation  for  example, 
plans  granting  flat  dollar  accruals  for 
each  year  of  service)  may  be  deemed  to 
be  equal  to  the  average  compensation  of 
all  nonexcludable  employees  benefiting 
under  such  plans.  This  average  must  be 
determined  using  the  method  actually 
used  to  determine  the  employee's 
compensation  for  purposes  of  this 
section,  or,  if  none,  any  other  uniform 
method  permitted  under  this  section.  In 
addition,  the  covered  compensation  of 
the  employee  may  be  determined  based 
on  the  average  age  of  all  such 
nonexcludable  employees  beneHting 
under  such  plans.  Covered 
compensation  is  defined  in  S  401(/)- 
1(c)(7). 

(9)  Three-year  averaging  period— {i] 
General  rule.  An  employer  may 
determine  an  employee's  employee 
benefit  percentage  for  a  testing  period 
as  the  average  of  the  employee's 
employee  benefit  percentages 
determined  separately  for  the  testing 
period  and  for  the  immediately 
preceding  one  or  two  testing  periods 
(referred  to  in  this  section  as  an 
"averaging  period"). 

(ii)  Consistency  rule.  Employee 
benefit  percentages  of  a  particular 
employee  that  are  averaged  together 
within  an  averaging  period  must  be 
determined  on  a  consistent  basis.  Thus, 
for  example,  they  must  be  determined  as 
a  percentage  of  the  same  defmition  of 
compensation. 

(10)  Alternative  methods  of 
determining  compensation — (i)  Use  of 
average  annual  compensation.  If 
employee  benefit  percentages  are 
determined  on  a  benefits  basis  (or  the 
option  provided  in  this  paragraph 
(e)(10)(i)  is  applied  exclusively  to 
defined  benefit  plans  tested  on  a 
benefits  basis  under  the  method  in 
paragraph  (e)(3)  of  this  section),  an 
employee's  average  annual 


compensation  as  defmed  in 
S  1.401(a)(4)-3(e){2)  may  be  used  in  lieu 
of  plan  year  compensation  for  purposes 
of  paragraph  (d)(6)(iii),  (e)(2),  or  (e)(4)  of 
this  section. 

(ii)  Rules  for  determining  whether 
alternative  definitions  are 
discriminatory.  As  under  section 
401(a](4],  an  underlying  definition  of 
compensation  that  is  not  a  definition 
described  in  S  1.414(s)-l(c)  may  not  be 
used  in  determining  employee  benefit 
percentages  unless  the  definition 
satisfies  the  requirements  of  S  1.414(s}- 
1(d)  applicable  to  alternative  defmitions 
of  compensation,  including  the 
nondiscrimination  requirement  of 
S  1.414(s)-l(d)(3).  All  employees  taken 
into  account  in  determining  whether  the 
average  benefit  percentage  test  is 
satisfied  who  benefit  under  one  or  more 
plans  in  the  testing  group  are  taken  into 
account  in  determining  whether  this 
nondiscrimination  requirement  is 
satisfied.  See  9  1.414(s)-l(d)(3)(iii).  The 
nondiscrimination  requirement  of 
9  1.414(s}-l(d)(3)  is  deemed  to  be  met 
for  purposes  of  the  average  benefit 
percentage  test,  however,  if  it  is 
reasonable  to  believe  that  the  definition 
used  does  not  result  in  an  average 
benefit  percentage  that  is  significantly 
higher  than  the  average  benefit 
percentage  that  would  be  determined 
using  a  defmition  that  actually  satisfies 
the  nondiscrimination  requirement  in 
9  1.414{s}-l(d)(3)  taking  into  account  all 
employees  in  all  plans  in  the  testing 
group. 

(iii)  Use  of  different  definitions  for 
different  groups  of  employees. 
Notwithstanding  the  consistency 
requirement  of  paragraphs  (d)(8)  and 
(e)(1)  of  this  section,  different  periods 
for  determining  compensation  otherwise 
permitted  under  this  section,  and 
different  underlying  definitions  of 
compensation,  may  be  used  to 
determine  employee  benefit  percentages 
for  employees  benefiting  under  different 
plans  or  groups  of  plans  in  the  testing 
group,  if  both  of  the  following 
requirements  are  satisfied — 

(A)  It  is  reasonable  to  believe  that  use 
of  different  methods  of  determining 
compensation,  or  different  underlying 
definitions  of  compensation,  for 
different  groups  of  employees  does  not 
result  in  an  average  benefit  percentage 
that  is  significantly  higher  than  the 
average  benefit  percentage  that  would 
be  determined  using  the  same  method  of 
determining  compensation,  and  the 
same  underlying  definition  of 
compensation,  to  determine  the 
employee  benefit  percentages  for  all 
employees  in  all  plans  in  the  testing 
group. 
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(B)  If  any  of  the  underlying  definitions 
of  compensation  usee  to  measure  the 
compensation  of  employees  in  a  plan  or 
group  of  plans  is  noi  described  in 
§  1.414fs)-l(c).  and  tkus  must  satisfy  the 
nondiscrimination  reouirement  of 
§  1.414(8H(d)(3).  thd  definition  would 
satisfy  that  nondiscrimination 
requirement  if  the  only  employees  taken 
into  account  were  the  employees  in  the 
plan  or  group  of  plank  to  which  the 
definition  is  applied.  [The  special  rule  in 
paragraph  (e)(10)(ii)  pi  this  section  for 
determining  whether' those  requirements 
are  satisfied  may  not  be  used  for  this 
purpose. 

(f)  Special  rule  for  ■xriain  collectively 
bargained  plans.  A  p  an  (as  determined 
without  regard  to  thej  mandatory 
disaggregation  rule  of  5  1.410(b)-7(c){5)) 
that  benefits  both  collectively  bargained 
employees  and  ooncollectively 
bargained  employees  is  deemed  to 
satisfy  the  average  benefit  percentage 
test  of  this  section  if4- 

(1)  The  provisions  >f  the  plan 
applicable  to  each  enployee  in  the  plan 
are  identical  to  the  p-ovisions  of  the 
plan  applicable  to  every  other  employee 
in  the  plan,  including  the  plan  benefit  of 
allocation  formula,  any  optional  forms 
of  benefits,  any  ancilary  benefit,  and 
any  other  right  or  fea  ture  under  the  plan, 
and 

(2)  The  plan  woulq  satisfy  the  ratio 
percentage  test  of  §  t-410(b)-2(b){2).  if 
§S  1.410(b)-6(d)  and  jl.410(bK(c)(5)  (the 
excludable  employee  and  mandatory 
disaggregation  rules  for  collectively 
bargained  and  nonco  Uectively 
bargained  employee! )  did  not  apply. 

S1.410(b)-6    ExdudatU  wwptoy— ■. 

(a)  Employees — (11  In  general.  For 
purposes  of  applying  section  410(b)  with 
respect  to  employeej ,  all  employees  of 
the  employer,  other  t  lan  the  excludable 
employees  describeq  in  paragraphs  (b) 
through  (h)  of  this  section,  are  taken  into 
account.  Excludable  employees  are  not 
taken  into  account  with  respect  to  a 
plan  even  if  they  are|benefiting  under 
the  plan,  except  as  otherwise  provided 
in  paragraph  (b)  of  iiis  section. 

(2)  Rules  of  appliaation.  Except  as 
specifically  provide^  otherwise, 
excludable  employees  are  determined 
separately  with  respect  to  each  plan  for 
purposes  of  testing  that  plan  under 
section  410(b).  Thus.|in  determining 
whether  a  particular]  plan  satisfies  the 
ratio  percentage  test  of  §  1.410(b)- 
2(b)(2).  paragraphs  (b)  through  (h)  of  this 
section  are  applied  aolely  with  reference 
to  that  plan.  Similarly,  in  determining 
whether  two  or  morv  plans  that  are 
permissively  aggregated  and  treated  as 
a  single  plan  under  )  1.410(b)-7(d) 
satisfy  the  ratio  percentage  test  of 


§  1.41G(b>-2(b)(2).  paragraphs  (b) 
through  (h)  of  this  section  are  applied 
solely  with  reference  to  the  deemed 
single  plan.  In  determining  whether  a 
plan  satisfies  the  average  benefit 
percentage  test  of  9  1.410(b)-5.  the  rules 
of  this  section  are  apphed  by  treating  all 
plans  in  the  testing  group  as  a  single 
plan. 

(b)  Minimum  age  and  service 
exclusions — (1)  In  general.  If  a  plan 
applies  minimum  age  and  service 
eligibility  conditions  permissible  under 
section  410(a)(1)  and  excludes  all 
employees  who  do  not  meet  those 
conditions  from  benefiting  under  the 
plan,  then  all  employees  who  fail  to 
satisfy  those  conditions  are  excludable 
employees  with  respect  to  that  plan.  An 
employee  is  treated  as  meeting  the  age 
and  service  requirements  on  the  date 
any  employee  with  the  same  age  and 
service  would  be  eligible  to  commence 
participation  in  the  plan,  as  provided  in 
section  410(b)(4)(C). 

(2)  Multiple  age  and  service 
conditions.  If  a  plan,  including  a  plan  for 
which  an  employer  chooses  the 
treatment  under  paragraph  (b)(3)  of  this 
section,  has  two  or  more  different  sets  of 
minimum  age  and  service  eligibility 
conditions,  those  employees  who  fail  to 
satisfy  all  of  the  different  sets  of  age  and 
service  conditions  are  excludable 
employees.  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  an 
employee  who  satisfies  any  one  of  the 
different  sets  of  conditions  is  not  an 
excludable  employee. 

(3)  Plans  benefiting  certain  otherwise 
excludable  employees — (i)  In  general. 
An  employer  may  treat  a  plan  benefiting 
otherwise  excludable  employees  as  two 
separate  plans,  one  for  the  otherwise 
excludable  employees  and  one  for  die 
other  employees  benefiting  under  the 
plan.  See  S  1.410(b)-7(c)(3)  regarding 
permissive  disaggregation  of  plans 
benefiting  otherwise  excludable 
employees.  The  effect  of  this  rule  is  that 
employees  who  would  be  excludable 
under  paragraph  (b)(1)  of  this  section 
(applied  without  regard  to  section 
410(a)(1)(B))  but  for  the  fact  diat  die 
plan  (k>es  not  apply  the  greatest 
permissible  minimum  age  and  service 
conditions  may  be  treated  as  excludable 
employees  with  respect  to  the  plan.  This 
treatment  is  available  only  if  the  plan 
satisfies  section  410(b)  and  §  1.410(b}-2 
with  respect  to  these  otherwise 
excludable  employees  in  the  manner 
described  in  paragraph  (b)(3](ii)  of  this 
section. 

(ii)  Testing  portion  of  plan  benefiting 
otherwise  excludable  employees.  In 
determining  whether  the  plan  that 
benefits  employees  who  would 
otherwise  be  excludable  under 


paragraph  (b)(1)  of  this  section  (applied 
widiout  regard  to  section  410(a)(1)(B)) 
satisfies  section  410(b)  and  1 1.410(b)-2, 
employees  who  have  satisfied  the 
greatest  permissible  minimum  age  and 
service  conditions  with  respect  to  the 
plan  are  excludable  employees.  In 
addition,  if  the  plan  being  tested  applies 
minimum  age  and  service  conditions 
and  those  conditions  .ire  less  than  the 
maximum  permissible  minimum  age  and 
service  conditions,  employees  who  have 
not  satisfied  the  lower  minimum  age  and 
service  conditions  actu.dly  provided  for 
in  the  plan  are  excludable  employees. 
Thus,  for  example,  if  the  plan  requires  , 
attainment  of  age  18  and  3  months  of 
service,  employees  who  have  not 
attained  age  18  or  3  months  of  service 
with  the  employer  are  excludable 
employees. 

(4)  Examples.  The  following  examples 
illustrate  the  minimum  age  and  service 
condition  rules  of  this  paragraph  (b).  In 
each  example,  the  employer  is  not 
treated  as  operating  qualiHed  separate 
lines  of  business  under  section  414(r). 

Example  1.  An  employer  maintains  Plan  A 
for  hourly  employees  and  Plan  B  for  salaried 
employees.  Plan  A  has  no  minimum  age  or 
service  condition.  Plan  B  has  no  minimum  age 
condition  and  requires  1  year  of  service.  The 
employer  treats  Plans  A  and  B  as  a  single 
plan  for  purposes  of  section  410(b).  Because 
Plan  A  imposes  no  minimum  age  or  service 
condition,  all  employees  of  the  employer 
automatically  satisfy  the  minimum  age  and 
service  conditions  of  Plan  A.  Therefore,  no 
employees  are  excludable  under  this 
paragraph  (b)  in  testing  Plans  A  and  B  for 
purposes  of  section  410(b). 

Example  Z  An  employer  maintains  three 
plans.  Plan  C  benefits  employees  in  Division 
C  who  satisfy  the  plan's  minimum  age  and 
service  condition  of  age  21  and  1  year  of 
service.  Plan  D  benefits  employees  in 
Division  D  who  satisfy  the  plan's  minimum 
age  and  service  condition  of  age  18  and  1 
year  of  service.  Plan  E  benefits  employees  in 
Division  E  who  satisfy  the  plan's  minimum 
age  and  service  condition  of  age  21  and  6 
months  of  service.  The  employer  treats  Plans 
D  and  E  as  a  single  plan  for  purposes  of 
section  410(b).  In  testing  Plan  C  under  the 
ratio  percentage  test  or  the  nondiscriminatory 
classification  test  of  section  410(b). 
employees  who  are  not  at  least  age  21  or  who 
do  not  have  at  least  1  year  of  service  are 
excludable  employees  under  paragraph  (b)(1) 
of  this  section.  In  testing  Plans  D  and  E. 
employees  who  do  not  satisfy  the  age  and 
service  requirements  of  either  of  the  two 
plans  are  excludable  employees  under 
paragraph  (b)(2)  of  this  section.  Thus,  an 
employee  is  excludable  with  respect  to  Plans 
D  and  E  only  if  the  employee  is  not  at  least 
age  18  wth  at  least  1  year  of  service  or  is  not 
at  least  age  21  with  at  least  R  months  of 
service.  Thus,  an  employee  »*o  is  19  years 
old  and  has  11  months  of  service  is 
excludable.  Similarly,  an  employee  who  is  17 
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years  old  and  has  performed  2  years  of 
service  is  also  excludable. 

Example  3.  An  employer  maintains  three 
plans.  Plan  F  beneRts  all  employees  in 
Division  F  (the  plan  does  not  apply  any 
minimum  age  or  service  condition).  Plan  G 
benefits  employees  in  Division  G  who  satisfy 
the  plan's  minimum  age  and  service  condition 
of  age  18  and  1  year  of  service.  Plan  H 
benefits  employees  in  Division  H  who  satisfy 
the  plan's  minimum  age  and  service  condition 
of  age  21  and  6  months  of  service.  In  testing 
the  employer's  plans  under  the  average 
benefit  percentage  test  provided  in 
S  1.410(b)-5<  Plans  F.  G.  and  H  are  treated  as 
a  single  plan  and,  as  such,  use  the  lowest 
minimum  age  and  service  condition  under  the 
rule  of  paragraph  (b)(2)  of  this  section. 
Therefore,  because  Plan  F  does  not  apply  any 
minimum  age  or  service  condition,  no 
employee  is  excludable  under  this  paragraph 
(b). 

Example  4.  An  employer  maintains  Plan ), 
which  does  not  apply  any  minimum  age  or 
service  conditions.  Plan )  benefits  all 
employees  in  Division  1  but  does  not  benefit 
employees  in  Division  2.  Although  Plan  |  has 
no  minimum  age  or  service  condition,  the 
employer  wants  to  exclude  employees  whose 
age  and  service  is  below  the  permissible 
minimums  provided  in  section  410(b)(1)(A). 
The  employer  has  110  employees  who  either 
do  not  have  1  year  of  service  or  are  not  at 
least  age  21.  Of  these  110  employees,  10  are 
highly  compensated  employees  and  100  are 
nonhighly  compensated*employees.  Five  of 
these  highly  compensated  employees,  or  50 
percent,  work  in  Division  1  and  thus  benefit 
under  Plan  J.  Thirty-five  of  these  nonhighly 
compensated  employees,  or  35  percent,  work 
in  Division  1  and  thus  benefit  under  Plan  ). 
Plan  I  satisfies  the  ratio  percentage  test  of 
section  410(b)  with  respect  to  employees  who 
do  not  satisfy  the  greatest  permissible 
minimum  age  and  service  requirement 
because  the  ratio  percentage  of  that  group  of 
employees  is  70  percent.  Thus,  in  determining 
whether  pr  not  Plan  I  satisfies  section  410(b), 
the  110  employees  may  be  treated  as 
excludable  employees  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section. 

(c)  Certain  nonresident  aliens — (1) 
General  rule.  An  employee  who  is  a 
nonresident  alien  (within  the  meaning  of 
section  7701(b)(1)(B))  and  who  receives 
no  earned  income  (within  the  meaning 
of  section  911(d)(2))  from  the  employer 
that  constitutes  income  from  sources 
within  the  United  States  (within  the 
meaning  of  section  861(a)(3))  is  treated 
as  an  excludable  employee. 

(2)  Special  treaty  rule.  In  addition,  an 
employee  who  is  a  nonresident  alien 
(within  the  meaning  of  section 
7701(b)(1)(B))  and  who  does  receive 
earned  income  (within  the  meaning  of 
section  911(d)(2))  from  the  employer  that 
constitutes  income  from  sources  within 
the  United  States  (within  the  meaning  of 
section  861(a)(3))  is  permitted  to  be 
excluded,  if  all  of  the  employee's  earned 
income  from  the  employer  from  sources 
within  the  United  States  is  exempt  from 


United  States  income  tax  under  an 
applicable  income  tax  convention.  This 
paragraph  (c)(2)  applies  only  if  all 
employees  described  in  the  preceding 
sentence  are  so  excluded. 

(d)  Collectively  bargained 
employees — (1)  General  rule.  A 
collectively  bargained  employee  is  an 
excludable  employee  with  respect  to  a 
plan  that  benefits  solely  noncoUectively 
bargained  employees.  If  a  plan  (within 
the  meaning  of  S  410(b)-7(b))  benefits 
both  collectively  bargained  employees 
and  noncoUectively  bargained 
employees  for  a  plan  year,  9  1.410(b)- 
7(c)(5)  provides  that  the  portion  of  the 
plan  that  benefits  the  collectively 
bargained  employees  is  treated  as  a 
separate  plan  from  the  portion  of  the 
plan  that  benefits  the  noncoUectively 
bargained  employees.  Thus,  a 
collectively  bargained  employee  is 
always  an  excludable  employee  with 
respect  to  the  mandatorily  disaggregated 
portion  of  any  plan  that  benefits 
noncoUectively  bargained  employees. 

(2)  Definition  of  collectively 
bargained  employee — (i)  In  general.  A 
collectively  bargained  employee  is  an 
employee  who  is  included  in  a  unit  of 
employees  covered  by  an  agreement 
that  the  Secretary  of  Labor  finds  to  be  a 
collective  bargaining  agreement 
between  employee  representatives  and 
one  or  more  employers,  provided  that 
there  is  evidence  that  retirement 
benefits  were  the  subject  of  good  faith 
bargaining  between  employee 
representatives  and  the  employer  or 
employers.  An  employee  is  a 
collectively  bargained  employee 
regardless  of  whether  the  employee 
benefits  imder  any  plan  of  the  employer. 
See  section  7701(a)(46)  and  {  301.7701- 
17T  (Temporary)  of  this  Chapter  for 
additional  requirements  applicable  to 
the  collective  bargaining  agreement. 

(ii)  Special  rules  for  certain 
employees  who  cease  to  be  collectively 
bargained  employees — (A)  Employees 
who  were  collectively  bargained 
employees  in  prior  plan  year  An 
employee  who  was  a  collectively 
bargained  employee  throughout  the  prior 
plan  year,  but  who  ceases  to  be  a 
collectively  bargained  employee  during 
the  current  plan  year,  may  be  treated  as 
a  collectively  bargained  employee  until 
the  end  of  the  current  plan  year  if  the 
collective  bargaining  agreement  that 
covers  the  unit  of  employees  of  which 
the  employee  was  a  member  in  the  prior 
plan  year  requires  the  employee  to 
benefit,  in  the  current  plan  year,  under  a 
multiemployer  plan  maintained  pursuant 
to  the  collective  bargaining  agreement. 
For  plan  years  beginning  before  January 
1, 1992.  any  employee  may  be  treated  as 
a  collectively  bargained  employee  for  a 


plan  year  if  a  collective  bargaining 
agreement  required  the  employee  to 
benefit,  for  that  year,  under  a 
multiemployer  plan  maintained  pursuant 
to  the  collective  bargaining  agreement. 

(B)  Employees  who  were  collectively 
bargained  employees  during  a  portion  of 
the  current  plan  year  An  employee  who 
performs  services  for  an  employer  that 

is  a  party  to  a  collective  bargaining 
agreement  that  requires  the  employee  to 
benefit  under  a  multiemployer  plan  both 
as  a  collectively  bargaint^d  employee 
and  as  a  noncoUectively  bargained 
employee  during  a  plan  year  may  be 
treated  as  a  collectively  bargained 
employee  with  respect  to  all  of  the 
employee's  hours  of  service  during  the 
plan  year  provided  that  at  least  half  of 
the  employee's  hours  of  service  during 
the  plan  year  are  performed  as  a 
collectively  bargained  employee. 

(C)  Consistency  requirement.  The 
rules  in  paragraph  (d)(2](i)  and  (ii)  of 
this  section  must  be  applied  to  all 
eniployees  on  a  reasonable  and 
consistent  basis  for  the  plan  year. 

(iii)  Covered  by  a  collective 
bargaining  agreement. — (A)  General 
rule.  For  purposes  of  paragraph  (d)(2)(i) 
of  this  section,  an  employee  is  included 
in  a  unit  of  employees  covered  by  a 
collective  bargaining  agreement  if  and 
only  if  the  employee  is  represented  by  a 
bona  Bde  employee  representative  that 
is  a  party  to  the  collective  bargaining 
agreement  under  which  the  plan  is 
maintained.  Thus,  for  example,  an 
employee  of  either  a  plan  or  the 
employee  representative  that  is  a  party 
to  the  collective  bargaining  agreement 
under  which  the  plan  is  maintained  is 
not  included  in  a  unit  of  employees 
covered  by  the  collective  bargaining 
agreement  under  which  the  plan  is 
maintained  merely  because  the 
employee  is  covered  under  the  plan 
pursuant  to  an  agreement  entered  into 
by  the  plan  or  employee  representative 
on  behalf  of  the  employee  (other  than  in 
the  capacity  of  an  employee 
representative  with  respect  to  the 
employee).  This  is  the  case  even  if  all  of 
such  employees  benefiting  under  the 
plan  constitute  only  a  de  minimis 
percentage  of  the  total  employees 
benefiting  under  the  plan. 

(B)  Plans  covering  professional 
employees — (1)  In  general.  An  employee 
is  not  considered  included  in  a  unit  of 
employees  covered  by  a  collective 
bargaining  agreement  for  a  plan  year  for 
purposes  of  paragraph  (dK2){iii)(A)  of 
this  section  if,  for  the  plan  year,  more 
than  2  percent  of  the  employees  who  are 
covered  pursuant  to  the  agreement  are 
professionals.  This  rule  applies  to  all 
employees  under  the  agreement. 
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nonprofessionals  as  well  as 
professiooals.  Thus,  po  employees 
covered  by  such  an  ^reement  are 
excludable  employed  with  respect  to 
employees  who  are  not  covered  by  a 
collective  bargaining  agreement. 

t?)  Multiple  coflecfjve  bargaining 
agreemeata.  This  pa^raph  (dH2)(iu)(B) 
is  applied  separately  with  respect  to 
each  collective  bargoining  agreement 
Thus,  for  example,  if  a  plan  benefits  two 
groups  of  employees,  one  included  in  a 
unit  of  employees  covered  by  collective 
bargaining  agreemeiil  X,  more  than  2 
percent  of  whom  are<  professionals,  and 
another  included  in  a  unit  of  employees 
covered  by  coUectivt  bargaining 
agreement  Y.  aone  of  whom  are 
professioaak,  the  group  covered  by 
agreement  X  is  not  considered  covered 
by  a  collective  bargaining  agreement 
and  the  yeup  covered  by  agreement  Y 
is  considered  covered  by  a  collective 
bargaining  ^^emenit. 

(J)  Application  of  Ipinimum  coverage 
tests.  If  ■  plaa  covers  more  than  2 
percent  professional  employees,  no 
employees  in  the  plati  are  treated  as 
covered  by  a  collective  bargaining 
agreement  A  plan  that  covers  more  than 
2  percent  professional  employees  must 
satisfy  section  410(b)  without  regard  to 
section  413(b)  and  tt^  special  nde  in 
S  1.410(b>-2(bK7}  of  (his  section 
(regarding  collectively  bargained  plans). 
In  such  cases,  all  noeexcludable 
employees  must  be  tnken  into  account 
For  this  purpose,  employees  included  in 
other  collective  bargaining  units  are 
excludabfe  employees.  However,  the 
employees  who  are  4ot  covered  by  a 
collective  bargaining  agreement  and  the 
employees  who  are  <  overed  by  an 
agreement  that  has  i  lore  than  2  percent 
professionals  are  no  excludable 
employees. 

(iv)  Examples.  Th«  following 
examples  illustrate  t  le  collective 
bargaining  unit  rules  of  this  section. 

Example  1.  An  emptier  has  700 
collectively  bargained  tniplnyees  (none  of 
whom  is  a  professional!  employee)  and  300 
noncollectively  bargaiiled  employees  (200  of 
whom  are  highly  comp^insutcd  employees). 
For  purposes  of  applyit  g  the  ratio  percentage 
test  of  1 1.410(b)-2(bH2  I  to  Plan  X.  which 
benefits  only  the  300  n<  ncollectively 
bargained  employees.  I  lie  700  collectively 
bargained  employees  a  re  treated  as 
excludable  employees 
(d)  of  (his  section. 

Example  2.  (i)  An  employer  has  1.500 
employees  in  (he  follo^^ing  categories: 
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The  employer  maintains  Plan  Y,  which 
benefits  1,100  employees,  including  all  of  the 
noncollectively  bargained  employees  (except 
for  100  nonhighly  compensated  employees 
who  are  noncollectively  bargained 
employees),  and  200  of  the  collectively 
bargained  employees  (including  the  100 
highly  compensated  employees  who  are 
collectively  bargained  employees).  There  are 
no  professional  employees  covered  by  the 
collective  bargaining  agreement,  hi 
accordance  with  1 1.410tbK(cM5).  the 
employer  must  apply  the  ratio  percentage  test 
of  1 1.410(b)-2(b)(2)  to  Plan  Y  as  if  the  plan 
were  two  separate  plans,  one  benefiting  the 
noncollectively  bargained  employees  and  the 
other  benefiting  the  collectively  bargained 
employees. 

(ii)  In  testing  the  portion  of  Plan  Y  that 
benefits  the  noncollectively  bargained 
employees,  the  collectively  bargained 
employees  are  excludable  employees.  That 
portion's  ratio  percentage  is  B8.89  percent 
((800/900)  /(lOO/lOO)  =  e6JBe%IW0ft(, 
=0.8889),  and  thus  it  satisfies  the  ratio 
percentage  test  The  portion  of  Plan  Y  that 
benefits  collectively  bargained  employees 
automatically  satisfies  section  410(b)  under 
the  special  rule  in  1 1.410(b)-2(b)(7). 

(e)  Employees  of  qualified  separate 
lines  of  business.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
410(b)  in  accordance  with  section  414(r), 
in  testing  a  plan  that  benefits  the 
employees  of  one  qualiDed  separate 
line  of  business,  the  employees  of  the 
other  qualified  separate  lines  of  business 
of  the  employer  are  treated  as 
excludable  employees.  The  rule  in  this 
paragraph  (e)  does  not  apply  for 
purposes  of  satisfying  the 
nondiscriminatory  classification 
requirement  of  section  410(b)(5)(B). 

(f)  Certain  terminating  employees — 
(1)  In  general.  An  employee  may  be 
treated  as  an  excludable  employee  for  a 
plan  year  with  respect  to  a  particular 
plan  if — 

(i)  The  employee  does  not  benefit 
under  the  plan  for  the  plan  year, 

(ii)  The  employee  is  eligible  to 
participate  in  the  plan, 

(iii)  The  plan  has  a  minimum  period  of 
service  requirement  or  a  requirement 
that  an  employee  be  employed  on  the 
last  day  of  the  plan  year  (last-day 
requirement)  in  order  for  an  employee  to 
accrue  a  benefit  or  receive  an  allocation 
for  the  plan  year, 

(iv)  The  employee  fails  to  accrue  a 
benefit  or  receive  an  allocation  under 
the  plan  solely  because  of  the  failure  to 


satisfy  the  minimum  period  of  service  or 
last-day  requirement 

(v)  The  employee  terminates 
employment  during  the  plan  year  with 
no  more  than  500  hours  of  service,  and 
the  employee  is  not  an  employee  as  of 
the  last  day  of  the  plan  year  (for 
purposes  of  this  paragraph  (f)(l)(v),  a 
plan  that  uses  the  elapsed  time  method 
of  determining  years  of  service  may  use 
either  91  consecutive  calendar  days  or  3 
consecutive  calendar  months  instead  of 
500  hours  of  service,  provided  it  uses  the 
same  convention  for  all  employees 
during  a  plan  year),  and 

(vi)  If  this  paragraph  (f)  is  applied 
with  respect  to  any  employee  with 
respect  to  a  plan  for  a  plan  year,  it  is 
applied  with  respect  to  all  employees 
with  respect  to  the  plan  for  the  plan 
year. 

(2)  Hours  of  service.  For  purposes  of 
this  paragraph  (f)»  the  term  "hours  of 
service"  has  the  same  meaning  as 
provided  for  such  term  by  29  CFR 
253O.20(A>-2  under  the  general  method  of 
crediting  service  for  the  employee.  If  one 
of  the  equivalencies  set  forth  in  29  CFR 
2530.20trt)-3  is  used  for  crediting  service 
under  the  plan,  the  500-hour  requirement 
must  be  adjusted  accordingly. 

{Z\  Examples.  The  following  examples 
illustrate  the  provision  of  this  paragraph 

Example  1.  An  employer  has  35  employees 
who  are  eligible  to  participate  under  a 
defined  contribution  plan.  The  plan  provides 
that  an  employee  will  not  receive  an 
allocation  of  contributions  for  a  plan  year 
unless  the  employee  is  employed  by  the 
employer  on  the  last  day  of  the  plan  year. 
Only  30  employees  are  employed  by  the 
employer  on  the  last  day  of  the  plan  year. 
Two  of  the  five  employees  who  terminated 
employment  before  the  last  day  of  the  plan 
year  had  SOO  or  fewer  hours  of  service  during 
the  plan  year,  and  the  remaining  three  had 
more  than  900  hours  of  service  during  the 
year.  Of  the  five  employees  who  were  no 
longer  employed  on  the  last  day  of  the  plan 
year,  the  two  with  SOO  hours  of  service  or  less 
during  the  plan  year  are  treated  as 
excludable  employees  for  purposes  of  section 
410(b),  and  the  remaining  three  who  had  over 
500  hours  of  service  during  the  plan  year  are 
taken  into  account  in  testing  the  plan  under 
section  410(b)  but  are  treated  as  not 
benefiting  under  the  plan. 

Exampie  2.  An  employer  has  30  employees 
who  are  eligible  to  participate  under  a 
defined  contribution  plan.  The  plan  requires 
1,(XX)  hours  of  service  to  receive  an  allocation 
of  contributions  or  forfeitures.  Ten  employees 
do  not  receive  an  allocation  because  of  their 
failure  to  complete  1,000  hours  of  service. 
Three  of  the  10  employees  who  failed  to 
satisfy  the  minimum  service  requirement 
completed  500  or  fewer  hours  of  service  and 
terminated  their  employment.  Two  of  the 
employees  completed  more  than  SOO,  but 
fewer  than  1.000  hours  of  service  and 
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terminated  their  entployment.  The  remaining 
five  employeet  did  not  terminate 
employment  Under  the  rule  in  paragraph  If) 
of  this  section,  the  three  terminated 
employees  who  completed  500  or  fewer  hours 
of  service  are  treated  as  excludable 
empfoyees  for  the  portion  of  the  plan  year 
they  are  employed.  The  other  seven 
employees  who  do  not  receive  an  allocation 
are  taken  into  acconnt  in  testing  the  plan 
under  section  410(b)  but  are  treated  as  not 
benefiting  under  the  plan. 

Example  3.  An  employer  aiaintatns  two 
plans.  Plan  A  for  salaried  employees  and 
Plan  B  for  hourly  employees.  Of  the  100 
salaried  employees,  two  do  not  receive  an 
allocation  under  Plan  A  for  the  plan  ^ar 
because  they  terminate  employmerrt  before 
completing  500  hours  of  service.  Of  the  300 
hourly  employees.  50  do  not  receive  an 
allocation  under  Plan  B  for  the  plan  year 
because  they  terminate  employment  before 
completing  SOD  hours.  In  applying  section 
410(b)  to  Plan  A,  the  two  employees  who  did 
not  receive  an  allocation  under  Plan  A  are 
excludable  employees,  but  the  50  who  did  not 
receive  an  allocation  under  f^an  B  are  not 
excludable  employees,  because  they  were  not 
eligible  to  participate  under  Plan  A. 

(g)  Employees  of  certain 
governmental  or  tax-exempt  entities 
precladed  from  maintaining  a  section 
401(k)  plan.  For  purposes  of  testing  a 
section  401tV)  plan  or  a  section  401(m) 
plan  that  consists  soldy  of  employer 
matching  contributions  that  are  tied  to 
elective  contributions  under  a  section 
401(k)  plan,  an  employer  may  treat  as 
excludable  thoae  employees  of 
governmental  or  tax-exempt  entities 
who  are  precluded  from  being  eligible 
employees  luider  a  section  401  (k)  plan 
by  reason  of  section  401(k)(4}(B).  if  more 
than  95  percent  of  the  emf^yees  of  the 
employer  who  are  not  precluded  from 
being  eligible  eaiployees  by  section 
401(k](4K6)  benefit  under  the  plan  for 
the  plan  year. 

(h)  Former  emphyeea — {!)  A?  general. 
For  purposes  of  apphying  section  410(b] 
with  respect  to  former  employees,  all 
former  employees  of  the  employer  are 
taken  into  account,  except  that  the 
employer  may  treat  a  former  employee 
described  in  paragraph  (h}(2]  or  (h](3)  of 
this  section  as  an  excludable  former 
employee.  If  either  (or  both)  of  the 
former  employee  exclusion  rules  imder 
paragrai^s  (h)(2)  and  (h)(3)  of  this 
section  is  applied,  it  must  be  applied  to 
all  former  employees  for  the  plan  year 
on  a  consistent  basis. 

(2)  Employees  terminated  before  a 
specified  date.  The  employer  may  treat 
a  former  employee  as  exdadable  if — 

(i)  The  former  employee  became  a 
former  employee  either  prior  to  January 
1, 1984,  or  prior  to  the  tenth  calendar 
year  preceding  the  calendar  year  ia 
whtch  the  current  plan  year  begins,  and 


(ii)  "Hie  former  employee  became  a 
former  employee  in  a  calendar  year  that 
precedes  the  earliest  calendar  year  in 
which  any  former  employee  who 
benefits  under  the  plan  in  the  current 
plan  year  became  a  former  employee. 

(3)  Previously  excludable  employees. 
The  employer  may  treat  a  former 
employee  as  excludable  if  the  former 
employee  was  an  excludable  employee 
(or  would  have  been  an  excludable 
employee  if  these  regulatioas  had  been 
in  effect)  under  the  rules  of  para^iaphs 
(b)  through  (g)  of  this  section  during  the 
plan  year  in  which  the  former  employee 
became  a  former  employee.  If  the 
employer  treats  a  former  employee  as 
excludable  pursuant  to  this  paragraph 
(h)(3),  the  former  employee  is  not  taken 
into  accoimt  with  respect  to  a  plan  even 
if  the  former  employee  is  beneflting 
under  the  plan. 

S1-410(b)-7    DeflnmenofplBnandnitet 


(a)  //J  general.  This  section  provides  a 
definition  of  "plan."  First,  this  section 
sett  forth  a  definition  of  plan  within  the 
meaning  of  section  401(a)  or  403(a). 
Then  certain  mandatory  disaggregation 
and  permissive  aggregation  rules  are 
applied.  The  resutt  is  the  deTmitian  of 
plan  that  applies  for  purposes  of 
sections  410(b)  and  401(aK4).  llws.  in 
general  the  term  "plan"  as  used  in  this 
section  initially  refers  toa  pten 
described  in  section  414(1)  and  to  an 
annuity  plan  described  in  section  403(a), 
and  the  term  "plan"  as  used  in  other 
sections  tmder  these  regulations  means 
the  plan  determined  after  application  of 
this  section.  Paragraph  (b)  of  this  section 
provides  that  each  single  plan  under 
section  414(1)  is  treated  as  a  singjie  plan 
for  purposes  of  section  410(b).  Paragraph 
(c)  of  this  section  descrft>es  the  rules  for 
certain  plans  that  must  be  treated  as 
comprising  two  or  more  separate  plans, 
each  of  which  is  a  single  plan  subject  to 
section  410(b).  Paragraph  (d)  of  this 
section  provides  a  rule  permitting  an 
employer  to  aggregate  certain  separate 
plans  to  form  a  single  plan  for  purposes 
of  section  410(b).  Paragraph  (e)  of  this 
sectioB  provides  rules  for  determining 
the  testing  group  of  plans  taken  into 
acconnt  in  determining  whether  a  plan 
satisfies  the  average  ^ncfit  peroentage 
test  sf  i  1.4iatb)-5. 

(b)  Separate  asset  pook  an  separate 
plans.  Each  single  plan  within  the 
meaning  of  section  414(1]  is  a  separate 
plan  for  purposes  of  section  4t0(b).  See 
S  414(l)-l(b).  For  example  if  only  a 
portion  of  the  assets  under  a  defined 
benefit  plan  is  available,  on  an  ongoing 
basis,  to  ftrovide  the  benefits  of  certain 
employees,  and  the  remaining  assets  are 


available  only  in  certain  limited  cases  to 
provide  such  benefits  (tnit  are  available 
in  all  cases  for  the  i>enefit  of  other 
employees),  there  are  two  separate 
plans.  Similarly,  the  defined 
contribution  portion  of  a  plan  described 
in  section  414(k)  is  a  separate  plan  frutH 
the  defined  benefit  portion  of  that  same 
plan.  A  single  plan  under  section  414(1) 
is  a  single  plan  for  puiposes  of  section 
410(b),  even  though  the  plan  comprises 
separate  written  dociHnents  aad 
separate  trusts,  each  of  which  receives  a 
separate  determination  letter  from  the 
Internal  Revenue  Service.  A  defined 
contribution  plan  does  not  comprise 
separate  plans  merely  because  it 
includes  more  ttian  or.*  trust,  or  merely 
because  it  provides  for  separate 
accounts  and  permits  employees  to 
direct  the  investment  of  the  amtrants 
allocated  to  their  accounts.  Farther,  a 
plan  does  not  comprise  separate  plans 
merely  because  assets  are  separately 
invested  in  individual  insurance  or 
annuity  contracts  for  employees. 

(c)  Mandatory  disaggregation  of 
certain  plans — (1)  Section  401(k)  and 
401(m)  plana.  The  portion  of  a  plan  that 
is  a  section  401(V)  plan  and  the  portion 
that  is  not  a  section  401(k)  plan  are 
treated  as  separate  plans  for  purposes  of 
section  410(b).  Similarly,  the  portion  of  a 
plan  that  is  a  section  401{m]  plan  and 
the  portion  that  is  not  a  section  401(m) 
plan  are  treated  as  separate  plans  for 
purposes  of  section  410(b).  Thus,  a  plan 
that  consists  of  elective  contributions 
under  a  section  401(k)  plan,  employee 
and  matching  contributions  under  a 
section  401(m)  plan,  and  contributions 
other  than  elective,  employee,  or 
matching  contributions  is  treated  as 
three  separate  plans  for  purposes  of 
section  41Q(b).  In  addition,  the  portion  of 
a  plan  that  consists  of  contributiona 
described  in  §  l.40l(k}-l(b)(4)(ivj  (Ia. 
contributions  that  fail  to  satisfy  the 
allocation  or  compensation 
requirements  applicable  to  elective 
contributions  and  are  therefore  required 
to  be  tested  separately)  and  the  portion 
of  the  plan  that  does  not  consist  of  such 
contributions  are  treated  as  separate 
plans  for  purposes  of  section  4ia(b). 

(2)  ESOPs  aad  noa-ESOPs.  The 
portion  of  a  plan  that  is  an  ESOP  and 
the  portion  of  the  plan  that  is  not  an 
ESOP  are  treated  as  separate  plans  fbr 
purposes  of  section  410(b),  except  as 
otherwise  permitted  tmder  S  54.497^ 
11(e)  of  this  Chapter. 

(3)  Pians  bea^iting  otherwise 
exchidabie  employees.  If  an  employer 
applies  section  410(b|  separately  to  the 
portion  of  a  plan  that  l)enefits  only 
empioyees  who  satisfy  age  and  service 
conditions  under  the  plan  that  are  lower 
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than  the  greatest  minimum  age  and 
service  conditions  permissible  under 
section  410(a),  the  plan  is  treated  as 
comprising  separati  plans,  one 
beneHting  the  employees  who  have 
satisfied  the  lower  tiinimum  age  and 
service  conditions  but  not  the  greatest 
minimum  age  and  service  conditions 
pennitted  under  sedtion  410(a]  and  one 
benefiting  employe«8  who  have  satisfied 
the  greatest  minimuin  age  and  service 
conditions  permitted  under  section 
410(a).  See  §  410(b)^(b)(3)(ii)  for  rules 
about  testing  otherwise  excludable 
employees. 

(4)  Plans  benefitiag  employees  of 
qualified  separate  I^nes  of  business.  If 
an  employer  is  trea|ed  as  operating 
qualified  separate  lines  of  business  for 
purposes  of  section  klO(b)  in  accordance 
with  section  414(r).  the  portion  of  a  plan 
that  benefits  employees  of  one  qualified 
separate  line  of  business  is  treated  as  a 
separate  plan  from  the  portions  of  the 
same  plan  that  bene  fit  employees  of  the 
other  qualified  sepa  'ate  lines  of 
business  of  the  emp  oyer.  If  a  plan 
satisfies  the  reasonable  classification 
requirement  of  S  1.4a0(b)-4(b)  before  the 
application  of  this  pfiragraph  (c)(4).  then 


|lan  that  is  treated 

a  result  of  the 
jragraph  {c)(4)  is 


any  portion  of  that 
as  a  separate  plan  ; 
application  of  this  ; 
deemed  to  satisfy  that  requirement. 

(5)  Plans  benefitii  g  collectively 
bargained  employet  s.  The  portion  of  a 
plan  that  benefits  c(  llectively  bargained 
employees  is  treate(  as  a  separate  plan 
from  the  portion  of  fie  same  plan  that 
benefits  noncoUectiiely  bargained 
employees.  In  addition,  the  portion  of  a 
plan  that  benefits  c(  llectively  bargained 
employees  covered  mder  one  collective 
bargaining  agreement  is  treated  as  a 
separate  plan  from  |he  portion  of  the 
same  plan  that  benafits  collectively 
bargained  employees  covered  another 
collective  bargaining  |  agreement. 

(6)  Plans  maintaii  ed  by  more  than 
one  employer.  If  a  p  an  benefits 
employees  of  more  Ihan  one  employer, 
the  plan  is  treated  as  comprising 
separate  plans  each  of  which  is 
maintained  by  a  separate  employer  and 
must  satisfy  section  410(b)  by  reference 
only  to  such  employer's  employees. 

(d)  Permissive  agi  <regation  for  ratio 
percentage  and  non  liscriminatory 
classification  tests-  -(1)  In  general. 
Except  as  provided  n  paragraphs  (d)(2) 
and  (d)(3)  of  this  se(  tion,  for  purposes  of 
applying  the  ratio  pf  rcentage  test  of 
S  1.410(b)-2{b)(2)  orlthe 
nondiscriminatory  classification  test  of 
S  1.410(b)-4,  an  emp  loyer  may  designate 
two  or  more  separai  e  plans  (determined 
after  application  of  jaragraph  (b)  of  this 
section)  as  a  single  ilan.  If  an  employer 
treats  two  or  more  s  eparate  plans  as  a 
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single  plan  under  this  paragraph,  the 
plans  must  be  treated  as  a  single  plan 
for  all  purposes  under  sections  401(a)(4) 
and  410(b). 

(2)  Rules  of  disaggregation.  An 
employer  may  not  aggregate  portions  of 
a  plan  that  are  disaggregated  under  the 
rules  of  paragraph  (c)  of  this  section. 
Similarly,  an  employer  may  not 
aggregate  two  or  more  separate  plans 
that  would  be  disaggregated  under  the 
rules  of  paragraph  (c)  of  this  section  if 
they  were  portions  of  the  same  plan.  In 
addition,  an  employer  may  not  aggregate 
an  ESOP  with  another  ESOP.  except  as 
permitted  under  S  54.4975-ll(e)  of  this 
Chapter. 

(3)  Duplicative  aggregation.  A  plan 
may  not  be  combined  with  two  or  more 
plans  to  form  more  than  one  single  plan. 
Thus,  for  example,  an  employer  that 
maintains  plans  A,  B,  and  C  may  not 
aggregate  plans  A  and  B  and  plans  A 
and  C  to  form  two  single  plans. 
However,  the  employer  may  apply  the 
permissive  aggregation  rules  of  this 
paragraph  (d)  to  form  any  one  (and  only 
one)  of  the  following  combinations:  plan 
ABC,  plans  AB  and  C  plans  AC  and  B, 
or  plans  A  and  BC. 

(4)  Special  rule  for  plans  benefiting 
employees  of  a  qualified  separate  line  of 
business.  For  purposes  of  paragraph 
(d)(1)  of  this  section,  an  employer  is 
permitted  to  aggregate  the  portions  of 
two  or  more  plans  that  benefit 
employees  of  the  same  qualified 
separate  line  of  business,  regardless  of 
whether  the  employer  aggregates  the 
portion  of  the  same  plans  that  benefit 
employees  of  the  other  qualified 
separate  lines  of  business  of  the 
employer.  Thus,  the  employer  is 
permitted  to  apply  paragraph  (d)(1)  of 
this  section  with  respect  to  two  or  more 
separate  plans  determined  after  the 
application  of  paragraphs  (b)  and  (c)(5) 
of  this  section.  In  all  other  respects,  the 
provisions  of  this  paragraph  (d) 
regarding  permissive  aggregation  apply, 
including  (but  not  limited  to)  the 
disaggregation  rules  under  paragraph 
(d)(2)  of  this  section  (including  the 
mandatory  disaggregation  rule  of 
paragraph  (c)(5)  of  this  section)  and  the 
prohibition  on  duplicative  aggregation 
under  paragraph  {d){3)  of  this  section. 
This  paragraph  (d)(4)  applies  only  in  the 
case  of  an  employer  that  is  treated  as 
operating  qualified  separate  lines  of 
business  for  purposes  of  section  410(b) 

in  accordance  with  section  414(r). 

(5)  Same  plan  year  requirement.  Two 
or  more  plans  may  not  be  aggregated 
and  treated  as  a  single  plan  under  this 
paragraph  (d)  unless  they  have  the  same 
plan  year.  See  i  1.410(b)-10  for  a  special 
effective  date. 


(e)  Determination  of  plans  in  testing 
group  for  average  benefit  percentage 
test—{\]  In  general.  For  purposes  of 
applying  the  average  benefits 
percentage  test  of  S  1.410(b)-5  with 
respect  to  a  plan,  all  plans  in  the  testing 
group  must  be  taken  into  account.  For 
this  purpose,  the  plans  in  the  testing 
group  are  the  plan  being  tested  and  all 
other  plans  of  the  employer  that  could 
be  permissively  aggregated  with  that 
plan  under  paragraph  (d)  of  this  section 
(determined  without  regard  to  paragraph 
(d)(5)  of  this  section  and  by  applying 
paragraph  (d)(2)  of  this  section  without 
regard  to  paragraphs  (c)(1)  through  (c)(3) 
of  this  section). 

(2)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (e). 

Example.  Employer  X  is  treated  as 
operating  two  qualified  separate  lines  of 
business  for  purposes  of  section  410(b)  in 
accordance  with  section  414(r),  QSLOBl  and 
QSLOB2.  Employer  X  maintains  the  following 
plans: 

(a)  Plan  A  the  portion  of  Employer  X's 
employer-wide  section  401(k)  plan  that 
benefits  all  noncollectively  bargained 
employees  of  QSLOBl, 

(b)  Plan  B,  the  portion  of  Employer  X's 
employer-wide  section  401  (k)  plan  that 
benefits  all  noncollectively  bargained 
employees  of  QSLOB2, 

(c)  Plan  C,  a  defined  benefit  plan  that 
benefits  all  hourly  noncollectively  bargained 
employees  of  QSLOBl. 

(d)  Plan  D,  a  defined  benefit  plan  that 
benefits  all  collectively  bargained  employees 
of  QSLOBl. 

(e)  Plan  E,  an  ESOP  that  benefits  all 
noncollectively  bargained  employees  of 
QSLOBl. 

(f)  Plan  F,  a  profit-sharing  plan  that 
benefits  all  salaried  noncollectively 
bargained  employees  of  QSLOBl. 

Assume  that  Plan  F  does  not  satisfy  the 
ratio  percentage  test  of  S  1.410(b)-2(b)(2),  but 
does  satisfy  the  nondiscriminatory 
classification  test  of  S  1.410(b}-4.  Therefore, 
to  satisfy  section  410(b].  Plan  F  must  satisfy 
the  average  tjenefit  percentage  test  of 
§  1410(b)-5.  The  plans  in  the  testing  group 
used  to  determine  whether  Plan  F  satisfies 
the  average  benefit  percentage  test  of 
S  1.410(b)-5  are  Plans  A.  C,  E  and  F. 

(f)  Section  403(b)  plans.  In 
determining  whether  a  plan  satisfies 
section  410(b),  a  plan  subject  to  section 
403(b)(12)(A)(i)  is  disregarded.  However, 
in  determining  whether  a  plan  subject  to 
section  403(b)(12)(A)(i)  satisfied  section 
410(b),  plans  that  are  not  subject  to 
section  403(b)(12)(A)(i)  may  be  taken 
into  account. 

S1-410(b)-e    Additional  nilM. 

(a)  Testing  methods — (1)  !n  general.  A 
plan  must  satisfy  section  410(b)  for  a 
plan  year  using  one  of  the  testing 
options  in  paragraphs  (a)(2)  through 
(a)(4)  of  this  section.  Whichever  testing 
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option  is  used  for  the  plan  year  must 
also  be  used  lor  purposes  of  applying 
section  -401(a)(4)  to  the  plan  for  the  pian 
year.  The  anaual  testing  option  in 
para^aph  (a)(4)  of  this  section  ouist  be 
used  in  applying  section  410(b)  to  a 
section  401  (k)  plaa  mr  a  section  401(n) 
plan,  and  in  applying  the  average 
benefit  percentage  test  of  (  1.410(b}-& 
For  purposes  of  this  paragraph  (a),  the 
plan  provisions  and  other  relevant  facts 
as  of  the  last  day  of  the  plan  year 
regarding  which  eiaployees  benefit 
under  the  plan  for  the  plan  year  an 
applied  to  the  employees  taken  into 
account  uDder  the  testiog  <^tian  used 
for  the  plan  year.  For  this  purpose, 
anendments  retroactively  correcting  a 
plan  in  accordance  with  1 1.401(a)(4}- 
11(g)  are  taken  into  account  as  plan 
provtsittns  in  eSect  as  of  the  last  day  of 
the  plan  year. 

(2)  Daily  tesiiag  option.  A  plan 
satisfies  section  410(b)  for  a  plan  year  if 
it  satisfies  S  l-410(b)-2  on  each  day  of 
the  plan  year,  taking  into  account  only 
those  employees  (or  former  employees] 
who  are  employees  (or  former 
employees)  on  that  day. 

(3)  Quarterly  testing  option.  A  plan  is 
deemed  to  satisfy  section  410(b)  for  a 
plan  year  if  the  plan  satisfies  {  1.410(b)- 
2  on  at  least  one  day  in  each  quarter  of 
the  plan  year,  taking  into  account  for 
each  of  those  days  only  those  employees 
(or  former  employees)  who  are 
employees  (or  former  employees)  on 
that  day.  The  preceding  sentence  does 
not  apply  if  die  plan's  eligibility  rules  or 
beneht  formula  operate  to  cause  the  four 
quarterly  testing  days  selected  by  the 
employer  not  to  be  reasonably 
representative  of  the  coverage  of  die 
plan  over  the  entire  plan  year. 

(4)  Annual  testing  option.  A  plan 
satisfies  section  410(b)  for  a  plan  year  if 
it  satisfies  S  l<410(b}-2  as  of  the  last  day 
of  the  plan  year,  taking  into  account  all 
employees  (or  former  employees)  who 
were  employees  (or  former  employees) 
on  any  day  during  the  plan  year. 

(5J  Example.  The  following  example 
illustrates  this  paragraph  (a). 

Rxample.  Plan  A  is  a  defmed  contributioo 
plan  that  i<  not  a  section  401^  plan  or  a 
section  401Im]  plan,  and  that  conditions 
allocations  on  an  employee's  enplsyment  on 
t)ie  la«t  ^my  of  the  plan  year,  naa  A  is  being 
tested  for  tite  MK  calendar  pUn  year  tMing 
the  daily  testing  option  im  paia^apk  (a)(2)  of 
this  section.  In  testing  the  plan  for 
complianoe  with  section  41(Kb)  on  JvUfdi  11. 
1995,  Employee  X  is  taken  into  account 
because  he  was  an  employee  on  that  day  and 
was  not  an  excludable  employee  with  respect 
to  Plan  A  on  that  day.  Employee  X  was  a 
participant  in  n«n  A  en  Marcii  11, 1916,  was 
employed  esi  DBcember  81.  fg.  aad  reuil  wJ 
an  aUoca4iasi  tMder  Plaa  A  fer  the  M95  ptoi 
year.  Uadtt  Ikma  facta.  EwjpUyee  X<b 


treated  as  benefiting  uadsr  PIbb  A  oo  March 
11, 1995,  even  thou^  Employee  X  bad  not 
satisfied  all  of  the  conditions  for  receiving  an 
allocation  on  that  day,  because  Employee  X 
satisfied  all  of  those  conditions  ai  cf  the  last 
day  of  the  plan  year. 

(b)  Family  member  aggregation  rule. 
For  purposes  of  section  410(b),  and  in 
accordance  with  section  414(qK6).  a 
highly  compensated  employee  who  is  a 
5-percent  owner  or  one  of  die  ten  most 
highly  compensated  employees  and  any 
family  member  (or  members)  of  such  a 
hi^y  compensated  employee  who  is 
also  an  employee  of  flie  employer  are  to 
be  treated  as  a  single  highly 
compensated  employee.  If  any  member 
of  that  group  is  beneCtiog  under  a  plan, 
the  deemed  single  employee  is  iteatod 
as  benefiting  tmder  the  plan.  If  no 
member  of  tibat  poap  is  benefiting  under 
a  plan,  the  deemed  single  employee  m 
treated  as  not  benefiting  under  the  plan. 

S1.41Q(I>>-«   OaftaMoniu 

In  applyii^  this  sectioB  and 
Si  14U)(bH2  thre^  14M(b)-10,  the 
definitiona  in  this  section  govern  a^ess 
otherwise  provided. 

Collectively  bargained  eonphyee. 
Collectively  bargaiaed  anployee  means 
a  coUectivdy  bargained  cmpleyec 
witl^  Ibe  meaning  of  1 1.41(J(b}-6(d)(2). 

Defined  benefit  excess  piaa.  Opined 
benefit  exoeesplaa  aweas  a  defined 
benefit  excess  p^Mn  as  defined  in 

§  1.410(lM{cKl6KiJ. 

Defined  benefit  piaa.  Defined  benefit 
plan  means  a  defined  benefit  plan 
within  the  meaning  of  section  414(}).  The 
portion  of  a  plan  described  in  aectian 
414(k)  that  does  not  consist  of  aepante 
acoouats  is  treated  as  a  defined  benefit 
plan. 

Defined  contribuUoB  pktn.  Defined 
contribution  pka  nMans  a  defined 
contrkxjtion  plan  within  tbe  meaning  of 
sectkHi  414(1).  Hie  portion  of  a  plan 
described  in  section  414(kj  diat  consists 
of  separate  accoants  is  treated  as  a 
defined  oontribatioB  plan. 

Employee.  Emphyee  means  an 
individual  who  perforans  services  for  the 
employer  who  is  either  a  common  law 
employee  oi  the  eaqiloyer.  a  self- 
employed  individual  yiko  is  bvated  as 
an  employee  pursuaat  to  aecNon 
401(c)(1),  or  a  leased  employee  (not 
excluded  under  section  4M(n)(5^)  who  is 
treated  as  an  enybyee  of  the  eaaployer- 
recipient  under  sectioa  414(nK^  or 
414(o)(2).  Individuals  that  an  employer 
treats  as  entployees  wider  section  414(n) 
pursuant  to  the  requirements  of  sectioa 
414(b)  mt  coaaidered  ta  fce  leased 
employees  for  paiposes  of  dua  nde. 

Emphyer.  EM^pioyermemtM  the 
employer  OMintaining  the  plan  and 
those  emfiaytn  raqaired  to  be 


aggregated  with  the  employer  under 
sections  414(b).  (c),  (m),  or  (o).  An 
individual  who  owns  the  entire  interest 
of  an  unincorporated  trade  or  business 
is  treated  as  an  employer.  Also,  a 
partnership  is  treated  as  the  employer  vS 
each  partner  and  each  employee  of  the 
partnership. 

ESOP.  ESOP  or  employee  stock 
ownership  plan  means  an  ea]doyee 
stock  ownership  plan  within  the 
meaning  of  section  AB75{e}{7)  or  a  tax 
credit  employee  stock  ownership  plan 
within  the  meaning  of  section  4(i9(a). 

Excess  benefit  percentage.  Excess 
benefit  percentage  means  excess  benefit 
percentage  as  defined  in  {  1.401(1)- 
l(cKl4). 

Former  emphyee.  Foritwr  employee 
means  an  individual  who  was  an 
employee  but  has  ceased  performing 
services  for  the  employer.  An  individual 
is  treated  as  a  fonner  employee 
beginning  on  the  day  after  the  day  on 
which  the  individual  ceases  performing 
services  for  the  emplojrer.  Thus,  an 
individual  who  ceases  performing 
services  for  an  eiapluyer  during  a  plan 
year  is  both  an  employee  and  a  former 
employee  for  the  plan  year. 
Notwithstanding  the  foregoing,  an 
individual  is  an  employee  (and  not  a 
former  employee)  even  if  the  individual 
is  not  performing  services  for  the 
employer  during  a  period  Tor  which  die 
plan  credits  the  individual  with  imputed 
compensation  that  satisfies  1 1.414g[s}- 
1(e)(3)  or  imputed  service  that  satisfies 
S  1.401(a)(4Hl(dJ(2). 

Gross  beaefit  percentage.  Cross 
benefit  percentage  means  gross  benefit 
percentage  as  defined  in  i  1.4Q1{I)- 
l(c)(18). 

Highly  compensated  enofdoyee. 
Highly  compensated  eatfJoyee  means  a 
highly  compensated  employee  within 
the  meaning  of  section  414^ 

Highly  compensated  former 
employee.  Highly  coaipeasated  former 
employee  means  a  highly  compensated 
fonner  employee  withia  the  meaning  of 
section  414(q)(9). 

Multiemployer  plan.  MuUiea^iioyer 
plan  means  a  multiea^ployer  plan  within 
the  meaning  ofaaotian  414(f). 

NoncoUectiveiy  bargainad  anpioyee. 
NonccJleotively  bargained  amfiayea 
means  an  en^jfoyee  who  is  not  a 
collectively  bargained  employee. 

Nonhighly  rnnpawntr-rf  empiofee. 
Nonbi^y  i  uuvpenatilKd  empiofee  an 
employee  who  is  not  a  UgUy 
compensated  uutplojwe. 

Noiddghiy  oompematOed  fanner 
employee.  Nomhigbly  compensated 
former  employee  means  a  fanner 
employee  wbe  is  not  n  bigbly 
compensated  former  uaiyioyee. 
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Offset  plan.  Offs  ?t  plan  means  an 
offset  plan  as  deHi  led  in  S  1.401(1)- 
l(c)(24). 

Plan  year  Plan  fear  means  the  plan 
year  of  the  plan  asidefmed  in  the  written 
plan  document.  In  ihe  absence  of  a 
specifically  designated  plan  year,  the 
plan  year  is  deemed  to  be  the  calendar 
year. 

Plan  year  compensation.  Plan  year 
compensation  meafis  plan  year 
compensation  within  the  meaning  of 
§  1.401{a)(4H2.     I 

Professional  emaloyee.  Professional 
employee  means  ajiy  highly 
compensated  employee  who.  on  any  day 
of  the  plan  year,  performs  professional 
services  for  the  em  }loyer  as  an  actuary, 
architect,  attorney,  chiropodist, 
chiropractor,  dentil  it,  engineer, 
executive,  investm'nt  banker,  medical 
doctor,  optometrist  I  osteopath, 
podiatrist,  psychologist,  certified  or 
other  public  accountant,  stockbroker,  or 
veterinarian,  or  in  i  my  other 
professional  capac  ty  determined  by  the 
Commissioner  in  ainotice  or  other 
document  of  genenil  applicability  to 
constitute  the  performance  of  services 
as  a  professional. 

Ratio  percentage .  With  respect  to  a 
plan  for  a  plan  yea  ',  a  plan's  ratio 
percentage  means  (he  percentage 
(rounded  to  the  ne4rest  hundredth  of  a 
percentage  point)  determined  by 
dividing  the  percentage  of  the  nonhighly 
compensated  employees  who  benefit 
under  the  plan  by  tpe  percentage  of  the 
highly  compensated  employees  who 
benefit  under  the  plan.  The  percentage 
of  the  nonhighly  coinpensated 
employees  who  benefit  under  the  plan  is 
determined  by  dividing  the  number  of 
nonhighly  compensated  employees 
benefiting  under  th^  plan  by  the  total 
number  of  nonhighly  compensated 
employees  of  the  employer.  The 
percentage  of  the  highly  compensated 
employees  who  benefit  under  the  plan  is 
determined  by  dividing  the  number  of 
highly  compensated  employees 
benefiting  under  the  plan  by  the  total 
number  of  highly  compensated 
employees  of  the  etnployer. 

Section  401(k)  phin.  Section  401(k) 
plan  means  a  plan  consisting  of  elective 
contributions  descfibed  in  9  1.40(k)- 
1(g)(3)  under  a  qualified  cash  or  deferred 
arrangement  described  in  \  1.401(k)- 
(a)(4)(i).  Thus,  a  settion  401(k)  plan  does 
not  include  a  plan  (or  portion  of  a  plan) 
that  consists  of  coi^tributions  under  a 
nonqualified  cash  tr  deferred 
arrangement,  or  quplified  nonelective  or 
qualified  matchinglcontributions  treated 
as  elective  contributions  under 
S  1.4m(kH(b){5). 

Section  401(\fplvn.  Section  401(\)plan 
means  a  plan  that-  - 


JMJ 


(1)  Provides  for  a  disparity  in 
employer-provided  benefits  or 
contributions  that  satisfies  section  401(1) 
in  form,  and 

(2)  Relies  on  one  of  the  safe  harbors  of 
S  1.401(a)(4)-2(b)(3),  1.401{a)(4)-3(b). 
1.401{a){4}-8(b)(3),  or  1.401(a)(4)- 
8(c)(3)(iii)(B)  to  satisfy  section  401(a)(4). 

Section  401(m)  plan.  Section  401(m) 
plan  means  a  plan  consisting  of 
employee  contributions  described  in 
S  1.401  (m)-l(f)(6)  or  matching 
contributions  described  in  \  1.40(m)- 
l(f)(12),  or  both.  Thus,  a  section  401(m) 
plan  does  not  include  a  plan  (or  portion 
of  a  plan)  that  consists  of  elective 
contributions  or  qualified  nonelective 
contributions  treated  as  matching 
contributions  under  §  1.401(m)-l(b)(5). 

§1.410(b)-10    Effectiv*  dates  and 
transitkMinjiea. 

(a)  General  rule.  The  minimum 
coverage  rules  of  section  410(b],  as 
amended  by  section  1112  of  the  Tax 
Reform  Act  of  1988,  and  §§  1.410(b)-2 
through  1.410(b)-9,  other  than  §  1.410(b}- 
5.  apply  to  plan  years  beginning  on  or 
after  January  1, 1989.  See  paragraph 
(b)(2)  of  this  section  for  the  effective 
date  of  S  1.410(b)-5.  Notwithstanding 
the  Hrst  sentence  of  this  paragraph  (a) 
and  S  54.4975-ll(a)(5)  of  this  Chapter, 
an  employer  may  treat  the  rule  in 

S  1.410(b)-7(c)(2).  regarding  mandatory 
disaggregation  of  ESOPs  and  non- 
ESOPs,  as  not  effective  for  plan  years 
beginning  before  January  1, 1990,  except 
for  purposes  of  the  rule  in  S  1.410(b)- 
7(d)(2)  prohibiting  aggregation  of  two  or 
more  separate  plans  that  would  be 
disaggregated  under  the  rules  of 
S  1.410(b)-7(c)  if  they  were  portions  of 
the  same  plan. 

(b)  Transition  rules — (1) 
Nondiscriminatory  classification  test. 
Notwithstanding  paragraph  (a)  of  this 
section,  in  applying  the  average  benefit 
test  for  any  plan  year  beginning  after 
December  31, 1988,  and  before  January 
1, 1990  (the  "1989  plan  year"),  whether 
or  not  a  plan's  classification  is 
nondiscriminatory  may  be  determined 
either  by  applying  the  rules  in 

9  1.410(b)-4  or  solely  on  the  basis  of 
facts  and  circumstances,  at  the 
employer's  election.  If  a  plan's 
classiHcation  has  been  determined  by 
the  Commissioner  to  be 
nondiscriminatory,  and  there  have  been 
no  significant  changes  in,  or  omissions 
of,  a  material  fact,  the  classification  will 
be  treated  as  nondiscriminatory  for  the 
1989  plan  year. 

(2)  Average  benefit  percentage  test 
Section  1.410(b)-5  applies  to  plan  years 
beginning  on  or  after  January  1, 1992. 
For  plan  years  beginning  before  that 
date  and  on  or  after  the  first  day  of  the 


first  plan  year  to  which  the  amendments 
made  to  section  410(b)  by  section 
1112(a)  of  the  Tax  Reform  Act  of  1986 
apply,  a  plan  must  be  operated  in 
accordance  with  a  reasonable,  good 
faith  interpretation  of  sections 
410(b)(2)(A)(ii)  and  410(b)(2)(B)  through 
(E).  Whether  a  plan  is  operated  in 
accordance  with  a  reasonable,  good 
faith  interpretation  of  sections  410(A)(ii) 
and  410(b)(2)(b)(2)(B)  through  (E)  will 
generally  be  determined  based  on  all 
relevant  facts  and  circumstances, 
including  the  extent  to  which  an 
employer  has  resolved  unclear  issues  in 
its  favor.  A  plan  will  be  deemed  to  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
sections  410(b)(2)(A)(ii)  and  410(b)(2)(B) 
through  (E)  if  it  is  operated  in 
accordance  with  the  terms  of  9  1.410(b)- 
5. 

(c)  Employees  who  benefit  under  a 
plan.  Notwithstanding  paragraph  (a)  of 
this  section,  for  the  first  plan  year 
beginning  after  December  31. 1988,  and 
before  January  1, 1990,  any  employee 
who  is  eligible  to  participate  under  the 
plan  and  who  fails  to  accrue  a  benefit 
solely  because  of  the  failure  to  satisfy 
either  a  minimum-period-of-service 
requirement  of  1.000  hours  of  service  or 
less  or  a  last-day-of-the-plan-year 
requirement  may  be  treated  as 
benefiting  under  the  plan,  provided  that 
all  such  employees  are  treated  as 
benefiting  under  the  plan. 

(d)  Aggregation  of  two  or  more  plans. 
Notwithstanding  paragraph  (a)  of  this 
section,  an  employer  may  treat  the  rule 
of  9  1.410(b)-7(d)(5)  (requiring  plans 
permissively  aggregated  under 

9  1.410(b)-7(d)  to  have  the  same  plan 
years)  as  not  effective  for  plan  years 
beginning  before  January  1, 1990. 

(e)  Special  rule  for  collective 
bargaining  agreements — (1)  In  general. 
In  the  case  of  a  plan  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  between 
employee  representatives  and  one  or 
more  employers  ratified  before  March  1. 
1986.  the  minimum  coverage  rules  of 
section  410(b).  as  amended  by  section 
1112  of  the  Tax  Reform  Act  of  1986.  and 
99  1.410(b)-2  through  1.410(b)-9  do  not 
apply  to  employees  covered  by  any  such 
agreement  in  plan  years  beginning 
before  the  earlier  of — 

(i)  January  1, 1991.  or 

(ii)  The  later  of  January  1. 1989,  or  the 
date  on  which  the  last  of  such  collective 
bargaining  agreements  terminates 
(determined  without  regard  to  any 
extension  thereof  after  February  28. 
1986).  For  purposes  of  this  paragraph 
(e)(l)(ii).  any  extension  or  renegotiation 
of  a  collective  bargaining  agreement. 
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which  extension  or  renegotiation  is 
ratiHed  after  February  28, 1986,  is  to  be 
disregarded  in  determining  the  date  on 
which  the  agreement  terminates. 

(2)  Example.  The  following  example 
illustrates  this  paragraph  (e). 

Example.  Employer  A  maintains  Plan  1 
pursuant  to  a  collective  bargaining 
agreement.  Plan  1  covers  100  of  Employer  A's 
noncollectively  bargained  employees  and  900 
of  Employer  A's  collectively  bargained 
employees.  Employer  A  also  maintains  Plan 
2,  which  covers  Employer  A's  other  400 
noncollectively  bargained  employees.  The 
collective  bargaining  agreement  under  which 
Plan  1  is  maintained  was  entered  into  on 
January  1, 1986,  and  expires  December  31, 
1992.  Because  Plan  1  is  a  plan  maintained 
pursuant  to  a  collective  bargaining 
agreement,  section  410(b]  applies  to  the  first 
plan  year  beginning  on  or  after  January  1, 
1991.  In  applying  section  410(b)  to  Plan  2,  the 
100  noncollectively  bargained  employees  in 
Plan  1  must  be  taken  into  account.  The 
deferred  effective  date  for  plans  maintained 
pursuant  to  a  collective  bargaining  agreement 
is  not  applicable  in  determining  how  section 
410(b)  is  applied  to  a  plan  that  is  not 
maintained  pursuant  to  a  collective 
bargaining  agreement. 

(3)  Plan  maintained  pursuant  to  a 
collective  bargaining  agreement.  For 
purposes  of  this  paragraph  (e),  a  plan  is 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers,  if  one  or  more  of 
the  agreements  were  ratified  before 
March  1, 1986.  Only  plans  maintained 
pursuant  to  agreements  that  the 
Secretary  of  Labor  finds  to  be  collective 
bargaining  agreements  and  that  satisfy 
section  7701(a)(46)  are  eligible  for  the 
deferred  effective  date  under  this 
paragraph  (e).  A  plan  will  not  be  treated 
as  a  plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
eligible  for  the  deferred  effective  date 
under  this  paragraph  (e]  unless  the  plan 
would  be  a  plan  maintained  pursuant  to 
one  or  more  collective  bargaining 
agreements  under  the  principles  applied 
under  section  1017(c]  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
See  H.R.  Rep.  No.  1280,  93rd  Cong.  2d 
Sess.  266  (1974). 

Fred  T.  Goldberg,  Jr.. 
Commissioner  of  Internal  Revenue. 

Approved:  August  30. 1991. 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  91-21927  Filed  9-12-91;  10:53  amj 
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26  CFR  Part  1 
[T.O.S361] 
RIN  1545-A066 

Definition  of  Compensation  for 
Quaiified  Plans 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  scope  and 
meaning  of  the  term  "compensation"  for 
tax-qualified  retirement  plans  under 
section  414(s)  of  the  Internal  Revenue 
Code  of  1988.  These  regulations  reflect 
changes  made  by  the  Tax  Reform  Act  of 
1986  and  tlie  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
These  regulations  provide  guidance 
necessary  to  comply  with  the  law  and 
affect  sponsors  of,  and  participants  in, 
tax-qualified  retirement  plans. 
EFFECTIVE  DATE:  These  regulations  are 
effective  for  plan  years  beginning  on  or 
after  January  1, 1987,  and  are  applied  to 
those  plan  years  except  as  set  forth  in 
§  1.414(sHl(i). 

FOR  FURTHER  INFORMATION  CONTACr. 
David  Fuller  at  202-377-9372  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  On  May 
14, 1990,  the  Internal  Revenue  Service 
published  temporary  regulations  relating 
to  the  scope  and  meaning  of  the  term 
"compensation"  under  sections  414(s) 
and  415(c)(3)  of  the  Internal  Revenue 
Code  (Code)  in  the  Federal  Register  (55 
FR  19875).  Those  regulations  provided 
guidance  concerning  the  definition  of 
compensation  and  conformed  the 
regulations  to  section  1115  of  the  Tax 
Reform  Act  of  1986  and  section 
1011(j)(l)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
text  of  those  temporary  regulations 
served  as  the  comment  document  for  a 
notice  of  proposed  rulemaking  also 
published  in  the  Federal  Register  May 
14, 1990  (55  FR  19945). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  on  September  26,  27,  and  28, 
1990,  a  public  hearing  was  held 
concerning  the  regulations.  After 
consideration  of  all  of  the  written 
comments  received  and  the  statements 
made  at  the  public  hearing,  the  proposed 
and  temporary  regulations  are  adopted 
as  modified  by  this  Treasury  Decision. 

Background 

Section  414(s)  and  these  regulations 
provide  rules  for  defining  compensation 
for  purposes  of  applying  any  provision 
that  specifically  refers  to  section  414(s). 
For  example,  section  414(s)  is  explicitly 


referred  to  in  many  of  the 
nondiscrimination  provisions  applicable 
to  pension,  profit-sharing,  and  stock 
bonus  plans  qualified  under  section 
401(a).  The  amount  of  plan  benefits  or 
contributions,  expressed  as  a  percentage 
of  compensation  within  the  meaning  of 
section  414(s),  is  generally  one  of  the 
key  factors  in  determining  whether 
these  nondiscrimination  provisions  are 
satisfied. 

The  temporary  regulations 
implemented  the  section  414(s) 
definition  of  compensation  by  providing 
design-based  safe  harbor  definitions  of 
compensation  under  section  415(c)(3) 
and  a  design-based  safe  harbor 
alternative  definition  under  section 
414(s).  In  addition,  the  temporary 
regulations  generally  provided  that  any 
other  reasonable  definition  of 
compensation  would  satisfy  section 
414{s)  if  the  definition  did  not  by  design 
favor  highly  compensated  employees 
and  satisfied  a  nondiscrimination 
requirement.  Finally,  the  temporary 
regulations  provided  rules  that 
permitted  compensation  to  include 
elective  salary  reduction  contributions 
specified  in  section  414(s)(2),  section  457 
deferred  compensation,  and  section 
414(h)  employer  pick-up  amounts. 

Overview  of  Development  of  Final 
Regulations 

The  Department  of  the  Treasury  and 
the  Internal  Revenue  Service  have 
received  a  number  of  comments  on  the 
proposed  and  temporary  regulations 
under  section  414(s)  and  the  regulations 
under  the  related  Code  sections  with 
which  the  section  414{s)  regulations 
were  published  (in  particular,  sections 
401(a)(4).  401(1).  and  410(b)).  This 
Treasury  Decision  reflects  consideration 
of  all  of  the  comments  received.  In 
general,  the  final  regulations  retain  the 
approach  taken  in  the  temporary 
regulations.  In  response  to  comments, 
revisions  have  been  made  to  increase 
the  utility  of  the  design-based  safe 
harbors,  to  increase  the  flexibility  of  the 
rules  permitting  reasonable 
nondiscriminatory  definitions,  and  to 
simplify  and  clarify  certain  aspects  of 
the  temporary  regulations. 

Compensation  Safe  Harbors  Under 
Section  415(c)(5)  Applicable  For 
Purposes  Of  Section  414(8) 

1.  415(c)(3)  Safe  Harbor  Definitions 

The  temporary  regulations  under 
section  414(s)  provided  that  definitions 
of  compensation  that  satisfied  section 
415(c)(3)  also  would  constitute  safe 
harbor  definitions  of  compensation  for 
purposes  of  section  414(s).  The 
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what  amounts  were 


temporary  regxiiatio  is  also  clarified  the 
regulations  under  84  action  415(c)(3]  as  to 


included  in 


compensation.  In  addition,  the 
temporary  regulations  added  two  new 
section  415(c](3)  safib  harbors  generally 
based  on  wages  as  deflned  for  FICA  tax 
purposes  and  on  waces  as  defined  for 
income  tax  withholding  purposes. 

Commentators  ge|ieraliy  favored  the 
addition  of  a  safe  harbor  defmition 
based  on  wages  for  purposes  of  income 
tax  withholding.  The  safe  harbor 
defmition  is  retained  without 
modification  in  the  ^nal  regulations. 

In  contrast,  many  commentators 
found  the  new  safe  fcarbor  defmition 
based  on  RCA  wag((s  to  be  of  limited 
utility  from  an  admii  listrative  point  of 
view.  In  addition,  cc  mments  indicated 
that  the  use  of  FICA  wages  as  an 
alternative  compenaation  definition 
under  section  415(c)l3)  was  being 
misinterpreted  and  nisapplied. 
Moreover,  commentators  pointed  out 
that  often  the  data  tfas  not  readily 
accessible  because  Aiany  employers  do 
not  keep  a  separate  accounting  of  FICA 
wages  after  an  empl  syee's  wages 
exceed  the  taxable  i  /age  base 
limitation. 

A  number  of  comiientators  requested 
a  safe  harbor  definil  ion  based  on  wages 
reported  in  Box  10  o  i  Form  W-2,  Wage 
and  Tax  Statement  ( Box  10 
Compensation),  indi  :ating  that  it  would 
be  a  useful  safe  hart  or  definition  of 
compensation.  Box  10  Compensation 
does  not  precisely  match  either  FICA 
wages  or  wages  for ;  ncome  tax 
withholding  purposes  since  it  includes 
items  that  are  not  "wages"  under  either 
definition.  Howeverj  the  commentators 
noted  that  for  many  {employers  this  is 
the  most  accessible  individual  employee 
compensation  amount  retained  in  their 
data  bases. 

In  response  to  these  comments  and  to 
further  administrability,  the  fmal 
regulations  eliminat^  the  section 
415(c)(3]  safe  harboo  defmition  of 
compensation  baseq  on  FICA  wages  and 
replace  it  with  a  neW  safe  harbor 
definition  for  compensation  required  to 
be  reported  under  sections  6041  and 
6051.  The  safe  harbor  defmition  is 
intended  to  be  a  saff  harbor  for  Box  10 
Compensation.  Fmployers  may  assume 
that,  as  long  as  the  instructions  to  the 
Form  W-2  concerning  the  amount  to 
report  in  Box  10  remain  the  same  as  they 
are  for  the  1990  or  1991  Form  W-2.  the 
amount  reported  in  ^x  10  for  any 
employee  satisfies  t^is  safe  harbor.  In 
addition,  the  final  regulations  permit 
employers  to  adjust  the  Box  10 
compensation  amou|it  by  excluding 
moving  expense  reii  ibursements  if  it  is 
reasonable  to  believe  that  a 


JMI 


corresponding  deduction  is  allowable 
under  section  217. 

2.  Residents  of  Certain  U.S.  Possessions 

Sections  931  and  933  provide  that  the 
gross  income  of  residents  of  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  or  Puerto  Rico  does  not  include 
income  derived  from  sources  within 
these  specified  possessions  or  Puerto 
Rico,  respectively.  The  temporary 
regulations  under  section  415(c)(3) 
provided  that  an  item  or  amount  is  only 
compensation  to  the  extent  that  it  is 
includible  in  gross  income.  The  final 
regulations  clarify  that  the  exclusions 
from  gross  income  under  sections  931 
and  933  are  disregarded  for  purposes  of 
determining  whether  income  from  any  of 
the  specified  possessions  or  Puerto  Rico 
is  compensation  under  section  415(c)(3). 
The  final  regulations  also  provide  that 
similar  principles  are  to  be  applied  in 
determining  compensation  of  self- 
employed  individuals  who  are  residents 
of  specified  possessions  or  Puerto  Rico. 

Compensation  Under  Section  414<s) 

1.  Definition  of  Compensation  That 
Satisfy  Section  414(s) 

Under  section  414(s}(3),  the  Secretary 
is  granted  authority  to  prescribe 
alternative  definitions  of  compensation 
by  regulation.  Section  1.414(s)-l(c)(3)  of 
the  temporary  regulations  exercised  that 
authority  by  prescribing  a  safe  harbor 
alternative  definition  of  compensation 
that  automatically  satisfies  section 
414(s).  Under  the  safe  harbor  alternative 
definition,  an  employer  may  generally 
define  compensation  as  including 
regular  or  base  salary  or  wages,  plus 
commissions,  tips,  overtime  and  other 
premium  pay,  and  bonuses,  and 
excluding  all  of  the  items  specified  in 
the  regulation  for  this  purpose  (even  if 
includible  in  gross  income).  These 
specified  exclusions  are  reimbursements 
or  other  expense  allowances,  fringe 
benefits  (whether  cash  or  noncash), 
moving  expenses,  deferred 
compensation,  and  welfare  benefits. 

This  safe  harbor  definition  is  retained 
in  the  final  regulations.  The  final 
regulations  also  retain  the  rule 
permitting  an  employer  to  elect  to 
modify  a  section  415(c)(3)  definition  or 
the  safe  harbor  alternative  definition  to 
include  the  amount  of  certain  elective 
contributions,  section  457  deferred 
compensation,  and  section  414(h) 
employer  pickup  amounts,  provided  that 
all  these  amounts  are  included. 

Commentators  asked  that  the  safe 
harbor  alternative  definition  be 
expanded  to  allow  additional  items  to 
be  excluded  from  the  compensation  of 
highly  compensated  employees.  The 


final  regulations  amplify  the  temporary 
regulations  by  permitting  an  employer  to 
modify  any  of  the  safe  harbor 
definitions  to  permit  additional  items  or 
amounts  of  compensation  to  be 
excluded  on  a  uniform  and  consistent 
basis  from  the  compensation  of  highly 
compensated  employees,  but  not  from 
the  compensation  of  any  nonhighly 
compensated  employees.  This 
modification  is  permitted  to  be  made 
after  the  inclusion  of  elective 
contributions  and  deferred 
compensation.  Thus,  for  example,  a 
definition  of  compensation  under 
section  415(c)(3)  could  be  first  modified 
to  include  all  elective  contributions, 
section  457  deferred  compensation,  and 
employer  pick-up  amounts,  but  then  be 
further, modified  to  exclude  section  457 
deferred  compensation  on  a  uniform 
consistent  basis  from  the  compensation 
of  highly  compensated  employees. 

2.  Reasonable  Definition  of 
Compensation 

In  addition  to  the  safe  harbor 
alternative  definition,  the  temporary 
regulations  provided  Ihat  any  other 
alternative  definition  of  compensation 
would  satisfy  section  414(s)  if  the 
definition  was  reasonable,  did  not  by 
design  favor  highly  compensated 
employees,  and  satisfied  a 
nondiscrimination  requirement.  This 
flexible  approach  was  intended  to 
accommodate  employers'  legitimate 
business  needs  while  retaining  the  basic 
statutory  requirement  that  the 
compensation  definition  must  be 
nondiscriminatory.  Comments  on  this 
approach  were  generally  favorable,  and, 
therefore,  the  final  regulations  retain 
this  general  rule.  Commentators  also 
asked  for  clarification  on  certain  aspects 
of  the  rule.  Thus,  final  regulations 
provide  further  guidance  on 
circumstances  under  which  a  definition 
is  not  reasonable.  For  example,  under 
the  final  regulations,  a  definition  of 
compensation  is  not  reasonable  if  the 
definition  includes  an  item  or  amount 
not  includible  under  a  safe  harbor 
definition  (e.g.,  business  expenses 
substantiated  to  the  payor  under  an 
accountable  plan).  In  addition,  a 
definition  is  not  reasonable  If  it  provides 
that  each  employee's  compensation  is  a 
specified  portion  of  the  employee's  total 
compensation  (such  as  90  percent) 
measured  for  the  otherwise  applicable 
determination  period. 

3.  Use  of  Rate-of-Pay  Definition  for 
Purposes  of  Section  414(8) 

Commentators  indicated  that  many 
plans  use  a  rate-of-pay  defmition  of 
compensation  under  the  plan  benefit 
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formula  and  requested  that  the 
regulations  permit  use  of  a  rate-of-pay 
deHnition  as  an  alternative  definition 
under  section  414(s).  Often  an  employer 
uses  rate  of  pay  in  the  benefit  formula 
because  it  reduces  data  collection,  is 
predictable,  and  is  easily  administered. 
The  proposed  regulations  under  section 
401(a)(4)  and  the  temporary  regulations 
under  section  414(s)  did  not  preclude 
employers  from  retaining  a  rate-of-pay 
defmition  of  compensation  for  purposes 
of  applying  the  plan  formula.  However, 
a  plan  using  a  rate-of-pay  benefit 
formula  would  have  been  required  to 
use  a  di^erent  definition  of 
compensation  in  testing  for  compliance 
with  the  nondiscrimination  rules  and 
could  not  have  satisfied  the 
nondiscrimination  rules  on  a  safe  harbor 
basis. 

Rate  of  pay  as  an  alternative  section 
414(s)  definition  of  compensation  was 
not  included  in  the  temporary 
regulations  because  rate  of  pay  is  a 
projected  figure,  rather  than  a  reflection 
of  actual  compensation.  Thus,  it 
appeared  to  be  inconsistent  with  the 
underlying  purpose  of  the  definition  of 
compensation  under  section  414(s). 
Nevertheless,  the  Treasury  and  the 
Service  recognize  that  use  of  a  rate-of- 
pay  formula  by  a  plan  facilitates  plan 
administration  and  may,  in  fact,  be 
reasonable  and  nondiscriminatory  under 
specified  conditions.  Consequently,  the 
final  regulation  permit  rate  of  pay 
(referred  to  as  rate  of  compensation  in 
the  regulations)  as  an  alternative 
definition  under  section  414(s). 
However,  to  limit  possible  distortions,  if 
rate-of-pay  compensation  is  used  for 
purposes  of  section  414(s),  amounts 
based  on  the  employee's  rate  of  pay  can 
only  be  credited  under  the  formula  for 
30  days  after  an  employee  terminates 
employment  (or  is  otherwise  absent 
without  pay).  Of  course,  as  with  any 
section  414(s]  definition  of 
compensation  other  than  one  included  in 
a  safe  harbor,  the  definition  must  be 
nondiscriminatory.  By  permitting  rate  of 
pay  as  an  alternative  section  414(s) 
definition  of  compensation,  plans  using 
a  rate-of-pay  benefit  formula  may  be 
able  to  satisfy  section  401(a)(4)  on  a  safe 
harbor  basis. 

4.  Crediting  Compensation  During 
Leaves  of  Absence 

Commentators  suggested  that  the 
permissible  definitions  of  compensation 
under  section  414(s)  should  allow 
crediting  of  compensation  while  an 
employee  is  on  leave  of  absence  in  order 
to  permit  continued  accruals  under  the 
plan.  During  the  interim  between  the 
temporary  regulations  and  the  final 
regulations,  attention  was  focused  on 


this  issue  as  a  result  of  the  Persian  Gulf 
conflict.  Specifically,  employers  asked 
whether  compensation  credited  to 
reservists  under  employee  benefit  plans 
while  on  leave  of  absence  due  to  active 
military  duty  would  satisfy  section 
414(s)  as  a  reasonable  definition  of 
compensation. 

In  responses  to  these  comments,  the 
final  regulations  provide  that 
compensation  credited  for  benefit 
accrual  purposes  during  an  unpaid 
absence  from  service  for  a  reason  other 
than  termination  from  employment  can 
satisfy  section  414(s).  Under  the  final 
regulations,  compensation  may  be 
credited  indefinitely  for  absence  from 
service  due  to  military  duty  or  jury  duty. 
In  addition  to  absence  from  service  for 
military  duty  and  jury  duty,  the  final 
regulations  also  permit  compensation  to 
be  deemed  to  continue  under  this  rule 
for  other  unpaid  absence  from  service 
for  a  period  not  to  exceed  6  months.  No 
similar  rule  was  necessary  for  absence 
from  service  due  to  long-term  disability 
because  any  benefit  based  on  deemed 
compensation  credited  during  a 
disability  period  generally  gives  rise  to  a 
qualified  disability  benefit  and  thus  is 
not  included  in  nondiscrimination 
testing  of  benefit  amounts.  See  section 
411(a)(9)(B). 

The  regulations  impose  certain 
restrictions  on  the  compensation  that 
may  be  credited  during  absence  from 
service  for  purposes  of  section  414(s)  in 
order  to  ensure  that  the  method  used  is 
nondiscriminatory.  Specifically,  the  final 
regulations  required  that  the 
compensation  credited  not  exceed  the 
compensation  that  would  have  been 
credited  under  the  plan  if  services  had 
continued  (e.g.,  actual  compensation  at 
the  time  the  leave  of  absence  began  or 
the  rate  of  pay  in  e^ect  while  the 
employee  is  absent  from  service  that  is 
applicable  to  the  employee's  specific  job 
grade).  In  addition,  the  final  regulations 
require  that  any  provisions  in  the  plan 
for  crediting  compensation  must  be 
applied  uniformly  to  all  similarly 
situated  employees  and  that  the 
provisions  for  crediting  compensation 
satisfy  the  effective  availability 
requirements  under  section  401(a)(4). 
See  5  1.401(a)(4)-4(c). 

5.  Nondiscrimination  Requirement 

The  final  regulations,  like  the 
temporary  regulations,  provide  that  an 
alternative  definition  of  compensation  is 
nondiscriminatory  under  section  414(s) 
if  the  average  percentage  of  total 
compensation  included  under  the 
alternative  definition  for  an  employer's 
highly  compensated  employees  as  a 
group  does  not  exceed  by  more  than  a 
de  minimis  amount  the  average 


percentage  of  total  compensation 
included  under  the  alternative  definition 
for  the  employer's  nonhighly 
compensated  employees  as  a  group.  The 
preamble  to  the  temporary  regulations 
stated  that  any  reasonable  method 
could  be  used  for  this  purpose.  Several 
commentators  suggested  that  the  final 
regulations  should  provide  more 
guidance  on  appropriate  methodologies 
for  determining  the  average  percentage 
for  each  group. 

The  final  regulations  continue  to 
provide  that  any  reasonable  method 
may  be  used  in  determining  the  average 
percentages  of  total  compensation 
included  under  the  alternative 
definitions  for  the  highly  compensated 
employee  group  and  the  nonhighly 
compensated  employee  group, 
respectively.  However,  the  final 
regulations  also  include  a  specific 
averaging  calculation  method  that  is 
treated  as  satisfying  the  reasonableness 
requirement.  Under  this  method,  an 
individual  compensation  percentage  is 
calculated  for  each  employee  in  the 
highly  compensated  employee  group  and 
in  the  nonhighly  compensated  employee 
group.  An  employee's  compensation 
percentage  is  calculated  by  dividing  the 
amount  of  the  employee's  compensation 
that  is  included  in  the  alternative 
definition  by  the  amount  of  the 
employee's  total  compensation.  These 
individual  compensation  percentages 
are  then  averaged  within  the  highly 
compensated  and  nonhighly 
compensated  groups  producing  an 
average  for  each  group.  Any  other 
reasonable  method  may  be  utilized  to 
calculate  the  average-compensation 
percentages  for  either  group  provided 
the  average  percentage  produced  by  the 
method  is  not  reasonably  expected  to 
very  significantly  from  the  average 
percentage  using  the  individual- 
percentage  method.  Recognizing  the 
factors  that  create  a  significant  variance 
in  the  calculation  of  the  average 
percentage  may  not  be  the  same  for  both 
groups,  the  final  regulations  do  not 
require  that  the  same  method  must  be 
used  to  calculate  the  average  percentage 
for  each  group. 

In  the  case  of  a  rate-of-pay  definition 
of  compensation  or  a  definition  of 
compensation  that  credits  compensation 
during  absence  from  service,  the 
nondiscrimination  requirement  is 
modified  to  prevent  distortions  in  the 
average  percentage  of  total 
compensation  included  under  the 
alternative  definition  for  the  highly 
compensated  employee  group  and  the 
nonhighly  compensated  employee  group. 
A  distortion  may  result  if  the  imputed 
compensation  credited  to  some 
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employees  for  a  year  under  the 
alternative  definitiofi  exceeds  actual 
compensation  for  th0«e  employees  for 
the  year.  Therefore,  Ithe  final  regulations 
provide  that,  in  the  case  of  these 
definitions  of  compensation,  solely  for 
purposes  of  calculatng  the  average 
percentages  used  in  applying  the 
nondiscrimination  ttst,  the 
compensation  included  for  an  employee 
under  the  alternative  deHnition  may  not 
exceed  the  employeje's  total 
compensation.         I 

6.  Employees  Taken  Into  Account  for 
Nondiscrimination  furposes 

The  final  regulatiMs.  like  the 
temporary  regulations,  provide  that  the 
employees  taken  inio  account  in 
determining  whethef'  a  compensation 
definition  is  nondi8<triminatory  are  the 
same  employees  ta^en  into  account  in 
satisfying  the  applicable  statutory 
provision.  However,  the  temporary 
regulations  permittad  the 
nondiscrimination  requirement  to  be 
satisfied  taking  intoj  account  all  the 
nonexcludable  employees  of  an 
employer  unless  usa  of  that  method 
could  reasonably  ba  expected  to  result 
in  •  distortion  of  th^  percentage  that 
was  man  than  de  n^inimis  given  the 
compensation  char^teristics  of  the 
employer's  work  force.  Concerns  were 
raised  that  employers  were  reluctant  to 
use  this  rule  because  of  uncertainty  as 
to  whether  their  fac^s  met  the  applicable 
standard.  Thus,  the  rule  has  been 
modified  to  permit  employers  to  take 
into  account  all  employees  in  all  plans 
of  the  employer  for  which  the 
alternative  definitidi  is  being  used  to 
determine  whether  the  plan  satisfies 
section  401(a)(4]  forj  the  plan  year. 

7.  Availability  ofEJkctive,  Employee, 
and  Matching  Contributions 

The  temporary  refi\ilations  contained 
a  rule  providing  that  for  the  limited 
purposes  of  applying  the 
nondiscriminatory  availability 
requirements  of  the  proposed 
regulations  %vith  respect  to  elective, 
employee,  and  matching  contributions.   ' 
any  reasonable  definition  of 
compensation  was  treated  as 
nondiscriminatory.  This  rule  was 
deleted  from  the  final  regulations 
because  the  final  saction  AOl{k]  and 
401(m)  regulations  j^ublished  in  the 
Federal  Register  on  August  15. 1991.  and 
the  final  section  401(a)(4)  regulations 
issued  simultaneously  with  this 
regulation,  clarify  tke  application  of  the 
nondiscriminatory  availability 
requirement  under  ^ection  401(a)(4)  to 
arrangements  subject  to  sections  401(k) 
and  401(m),  and  ma^e  this  rule 


unnecessary.  See  S 


1.401(k)-l(a)(4)(iv) 
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and  S  1.401(m)-l(a)(2).  Under  these 
rules,  employee,  elective,  and  matching 
contributions  are  not  required  to  be 
based  on  compensation  determined 
under  a  definition  that  satisfies  section 
414(s).  Rather,  use  of  different 
definitions  of  compensation  for  purposes 
of  the  right  to  employee,  elective,  and 
matching  contributions  are  treated  as 
different  benefits,  rights,  and  features, 
each  of  which  must  separately  satisfy 
the  nondiscriminatory  availability 
requirement  of  §  1.401(a)(4}-4-  In 
addition,  employee,  elective,  and 
matching  contributions  that  use  a 
definition  of  compensation  that  has  the 
effect  of  restricting  access  by  nonhighly 
compensated  employees  may  not  satisfy 
the  nondiscriminatory  availability 
requirement  of  the  final  section  401(a)(4) 
regulations,  even  where  the  same 
definition  of  compensation  is  used  for 
all  employees. 

Effective  Date 

These  regulations  are  elective  for 
plan  years  beginning  on  or  after  January 
1. 1967,  except  as  set  forth  in  {  1.414(8)- 
l(i). 

Spedal  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Administrator  of 
the  Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Infonnation 

The  principal  authors  of  these 
regulations  are  Marjorie  Hoffman  and 
David  Fuller  of  the  Office  of  the 
Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
Internal  Revenue  Service.  However, 
persoimel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  28  CFR  1,401-0 
through  lv419A-2T 

Bonds,  Employee  benefit  plans, 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements,  Securities, 
Trusts  and  trustees. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  28  CFR  part  1  is 
amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEQtNNINQ  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  removing  the 
citation  for  1 1.414(s)-lT  and  adding  the 
following  citation  to  read  as  follows: 

Authority:  Sec.  7805, 68A  Stat.  917;  26 
U.S.C.  7805.  •  •  *  I  t.414(«M  also  issued 
under  28  U.S.C.  414{«).  *  *  * 

Par.  2.  New  {  I.414(s}-1  is  added  to 
read  as  follows: 

91414<t>-1    OeflnWen  of  compensation. 

(a)  Introduction — (1)  In  general. 
Section  414(s)  and  this  section  provide 
rules  for  defining  compensation  for 
purposes  of  applying  any  provision  that 
specifically  refers  to  section  414(s)  or 
this  section.  For  example,  section  414(s) 
is  referred  to  in  many  of  the 
nondiscrimination  provisions  applicable 
to  pension,  profit-sharing,  and  stock 
bonus  plans  qualified  under  section 
401(a).  In  accordance  with  section 
414(s)(l),  this  section  defines 
compensation  as  compensation  within 
the  meaning  of  section  415(c)(3).  It  also 
implements  the  election  provided  in 
section  414(8)(2)  to  treat  certain 
deferrals  as  compensation  and  exercises 
the  authority  granted  to  the  Secretary  in 
section  414{s)(3)  to  prescribe  alternative 
nondiscriminatory  definitions  of 
compensation. 

(2)  Limitations  on  scope  of  section 
414(s).  Section  414(8)  and  this  section  do 
not  apply  unless  a  provision  specifically 
refers  to  section  414(s)  or  this  section. 
For  example,  even  though  a  definition  of 
compensation  permitted  under  section 
414(s)  must  be  used  in  determining 
whether  the  contributions  or  benefits 
under  a  pension,  profit  sharing,  or  stock 
bonus  plan  satisfy  a  certain  applicable 
provision  (such  as  section  401(a)(4)), 
except  as  otherwise  specified,  the  plan 
is  not  required  to  use  a  definition  of 
compensation  that  satisfies  section 
414{s)  in  calculating  the  amount  of 
contributions  or  benefits  actually 
provided  under  the  plan. 

(3)  Overview.  Paragraph  (b)  of  this 
section  provides  rules  of  general 
application  that  govern  a  definition  of 
compensation  that  satisfies  section 
414(8).  Paragraph  (c)  of  this  section 
contains  specific  definitions  of 
compensation  that  satisfy  section  414(8) 
without  satisfying  any  additional 
nondiscrimination  requirement  under 
section  414(s).  Paragraph  (d)  of  this 
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section  provides  rules  permitting  the  use 
of  alternative  definitions  of 
compensation  that  satisfy  section  414(8) 
as  long  as  the  nondiscrimination 
requirement  and  other  requirements 
described  in  paragraph  (d)  of  this 
section  are  satisfied.  Paragraph  (e)  of 
this  section  provides  special  rules 
permitting,  under  certain  limited 
circumstances,  the  use  of  imputed 
compensation  rather  tlian  actual 
compensation  under  a  definition  of 
compensation  that  satisfies  section 
414(8).  Paragraph  (f)  of  this  section 
provides  other  special  rules,  including  a 
special  rule  for  determining  the 
compensation  of  a  self-employed 
individual  under  an  alternate  definition 
of  compensation.  Paragraph  (g)  of  this 
section  provides  definitions  for  certain 
terms  used  in  this  section. 

(b)  Rales  of  general  application — (1) 
Use  of  a  definition.  Any  definition  of 
compensation  that  satisfies  section 
414(8)  may  be  used  when  a  provision 
expliciUy  refers  to  section  414(8)  unless 
the  reference  or  this  section  specifically 
indicates  otherwise. 

(2)  Consistency  rule.  A  definition  of 
compensation  selected  by  an  employer 
for  use  in  satisfying  an  applicable 
provisicMi  must  be  used  consistently  to 
define  the  compensation  of  all 
employees  taken  into  account  in 
satisfying  the  requirements  of  the 
applicable  provision  for  the 
determination  period.  For  example, 
although  any  definition  of  compensation 
that  satisfies  section  414(s)  may  be  used 
for  section  401(a)(4)  purposes,  the  same 
definition  ol  compensation  generally 
must  be  used  consistently  to  define  the 
compensation  of  all  employees  taken 
into  account  in  determining  whether  a 
plan  satisfies  section  401(a)(4). 
Furthermore,  a  different  definition  of 
compensation  that  satisfies  section 
414(s]  is  permitted  to  be  used  to 
determine  whether  another  plan 
maintained  by  the  same  employer 
separately  satisfies  the  requirements  of 
section  401(a)(4).  Although  a  definition 
of  compensation  must  be  used 
consistently,  an  employer  may  change 
its  definition  of  compensation  for  a 
subsequent  determination  period  with 
respect  to  the  applicable  provision. 
Rules  provided  under  any  applicable 
provision  may  modify  the  consistency 
requirements  of  this  paragraph  (b)(2). 

(3)  Self-employed  individuals. 
Notwithstanding  paragraph  (b)(1)  of  this 
section,  self-employed  individuals' 
compensation  can  only  be  determined 
under  paragraph  (c)(2)  of  this  section 
(with  or  without  the  modification 
permitted  by  paragraph  (c)(4)  of  this 
section)  or  by  using  an  equivalent 


alternative  compensation  amount 
determined  in  accordance  with 
paragraph  (f)(1)  of  this  section.  These 
limitations  on  self-employed  individuals 
do  not  affect  their  common-law 
employees.  Thus,  the  compensation  of 
common-law  employees  of  a  partnership 
or  sole  proprietorship  may  be  defined 
using  an  alternative  definition,  provided 
the  definition  otherwise  satisfies 
paragraph  (cK3).  (d).  or  (e)  of  this 
section.  If  an  alternative  definition  of 
compensation  under  paragraph  (c)(3). 
(d),  or  (e)  of  this  section  is  used  for  other 
employees  to  satisfy  an  applicable 
provision,  the  consistracy  requirement 
is  only  met  if  paragraph  (f)  of  this 
section  is  used  for  the  self-employed 
individuals. 

(c)  Specific  definitions  of 
compensation  that  satisfy  section 
414(s}—{l)  General  rules.  The 
definitions  of  compensation  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section  satisfy  section  414(s)  and  need 
not  satisfy  any  additional  requirements 
under  section  414(8).  Paragraph  (c)(2)  of 
this  section  describes  definitions  of 
compensation  within  the  meaning  of 
section  415(c)(3).  Paragraph  (c)(3)  of  this 
section  provides  a  safe  harbor 
alternative  definition  that  excludes 
certain  additional  items  of 
compensation.  Paragraph  (c)(4)  of  this 
section  permits  any  definition  provided 
in  paragraph  (c)(2)  or  (c)(3)  of  this 
section  to  include  cnlain  types  of 
elective  contributions  and  deferred 
compensation.  Paragraph  (c)(5)  of  this 
section  permits  certain  modifications  to 
a  definition  otherwise  provided  tmder 
this  paragraph  (c). 

(2)  Compensation  within  the  meaning 
of  section  41S(c)(3).  A  definition  of 
compensation  that  includes  all 
compensation  within  the  meaning  of 
section  415(c)(3)  and  excludes  all  other 
compensation  satisfies  section  414(8). 
Sections  1.415-2(d)(2)  and  (d)(3)  provide 
rules  for  determining  items  of 
compensation  included  in  and  excluded 
from  compensation  within  the  meaning 
of  section  415(c)(3).  In  addition,  section 
414(8)  is  satisfied  by  the  safe  hart>or 
definitions  provided  in  S  1.415-2(d)(10) 
and  (d)(ll)  and  any  additional 
definitions  of  compensation  prescribed 
by  the  Commissioner  under  the 
authority  provided  in  §  1.415-2(d)(13) 
that  are  treated  as  satisfying  section 
415(c)(3). 

(3)  Safe  harbor  alternative  definition. 
Under  the  safe  harbor  alternative 
definition  in  this  paragraph  (c)(3), 
compensation  is  compensation  as 
defined  in  paragraph  (c)(2)  of  this 
section,  reduced  by  all  of  the  following 
items  (even  if  includible  in  gross 


income):  reimbursements  or  other 
expense  allowances,  fringe  benefits 
(cash  and  noncash),  moving  expenses, 
deferred  compensation,  and  welfare 
benefits. 

(4)  Inclusion  of  certain  deferrals  in 
compensation.  Any  definition  of 
compensation  provided  in  paragraph 
(c)(2)  or  (c)(3)  of  this  section  satisfies 
section  414(s)  even  though  it  is  modified 
to  include  all  of  the  following  types  of 
elective  contributions  and  all  of  the 
following  types  of  deferred 
compensation — 

(i)  Elective  contributions  that  are 
made  by  the  employer  on  behalf  of  its 
employees  that  are  not  includible  in 
gross  income  under  section  125.  section 
402(a)(8),  section  402(h),  and  section 
403(b): 

(ii)  Compensation  deferred  under  an 
eligible  deferred  compensation  plan 
within  the  meaning  of  section  457(b) 
(deferred  compensation  plans  of  state 
and  local  governments  and  tax-exempt 
organizations):  and 

(iii)  Employee  contributions  (under 
governmental  plans)  described  in 
section  414(h)(2)  that  are  picked  up  by 
the  employing  unit  and  thus  are  treated 
as  employer  ccmtributioos. 

(5)  Exclusions  applicable  solely  to 
highly  compensated  employees.  Any 
definition  of  compensation  that  satisfies 
paragraph  (cX2)  or  (c)(3)  of  this  section, 
with  or  without  the  modification 
permitted  by  paragraph  (c)(4)  of  this 
section,  may  be  modified  to  provide  for 
exclusion  of  additional  items  or  amounts 
(including,  for  example,  any  one  or  more 
of  the  types  of  elective  contributions  or 
deferred  compensation  described  in 
paragraph  (c)(4)  of  this  section)  on  a 
uniform  t}a8i8  from  the  compensation  of 
the  employer's  highly  compensated 
employees.  This  paragraph  (c)(5)  only 
permits  modifications  that  apply  to  the 
compensation  of  highly  compensated 
employees.  See  paragraph  (d)  of  this 
section  for  requirements  with  respect  to 
any  modifications  in  defining  the 
compensation  of  nonhighly 
compensated  employees. 

(d)  Alternative  definitions  of 
compensation  that  satisfy  section 
414 fs)— {I]  General  rule.  In  addition  to 
the  definitions  provided  in  paragraph  (c) 
of  this  section,  any  definition  of 
compensation  satisfies  section  414(s) 
with  respect  to  employees  (other  than 
self-employed  individuals  treated  as 
employees  under  section  401(c)(1))  if  the 
defmition  of  compensation  does  not  by 
design  favor  highly  compensated 
employees,  is  reasonable  within  the 
meaning  of  paragraph  (d)(2)  of  this 
section,  and  satisfies  the 
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nondiscrimination  requirement  in 
paragraph  (d)(3)  of  this  section. 

(2)  Reasonabl^definition  of 
compensation — ( )  General  rule.  An 
alternative  defmition  of  compensation 
under  this  paragr  iph  (d)  is  reasonable 
under  section  414  s)  if  it  is  a  definition  of 
compensation  prcivided  in  paragraph  (c) 
of  this  section,  modified  to  exclude  any 
one  or  more  of  th  >  types  of 
compensation  as  lermitted  in  paragraph 
(d)(2)(ii)  of  this  s(  ction.  See  paragraph 
(e)  of  this  section  however,  for  certain 
definitions  of  con  ipensation  that  include 
amounts  of  imputed  compensation  that 
are  not  includible  under  any  definition 
of  compensation  )rovided  in  paragraph 
(c)  of  this  section 

(ii)  Items  that  n  \ay  be  excluded. 
Subject  to  the  ap]  ilicable  facts  and 
circumstances,  a  -easonable  definition 
of  compensation  s  permitted,  on  a 
consistent  basis,  o  exclude  certain 
types  of  irregular  or  additional 
compensation,  in  :!uding  (but  not  limited 
to)  one  or  more  o  the  following:  any 
type  of  additiona  compensation  for 
employees  worki|ig  outside  their 
regularly  scheduled  tour  of  duty  (such  as 
overtime  pay,  pre  niums  for  shift 
differential,  and  c  all-in  premiums); 
bonuses;  or  any  c  ne  of  the  types  of 
compensation  excluded  under  the  safe 
harbor  altemativ*  definition  in 
paragraph  (c)(3)  c  f  this  section.  A 
reasonable  deHni  ion  is  also  permitted 
to  include,  on  a  consistent  basis,  some, 
without  being  req|uired  to  include  all,  of 
the  types  of  elective  contributions  or 
deferred  compen<  ation  described  in 
paragraph  (c)(4)  c  f  this  section. 

(iii)  Limits  on  ti «  amount  excluded 
from  compensatit  n.  A  definition  of 
compensation  is  i  ot  reasonable  if  it 
provides  that  eac  i  employee's 
compensation  is  <  specified  portion  of 
the  employee's  cc  mpensation  measured 
for  the  otherwise  applicable 
determination  pei  iod  under  another 
definition.  For  exi  tmple,  a  definition  of 
compensation  that  specifically  limits 
each  employee's  compensation  for  a 
determination  peiiod  to  95  percent  of  the 
employee's  compensation  using  a 
definition  provided  in  paragraph  (c)  of 
this  section  is  notj  reasonable.  Similarly, 
a  definition  of  cotipensation  that  limits 
each  employee's  compensation  used  to 
satisfy  an  applicable  provision  with  a 
12-month  determination  period  to 
compensation  un^er  a  definition 
provided  in  paraf  raph  (c)  of  this  section 
for  one  month  is  not  a  reasonable 
definition  of  com  lensation.  However,  a 
definition  of  com  lensation  is  not 
unreasonable  me  ely  because  it 
excludes  all  com(  ensation  in  excess  of  a 
specified  dollar  a  nount. 
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(3)  Nondiscrimination  requirement — 
(i)  In  general.  An  alternative  definition 
of  compensation  under  this  paragraph 
(d)  is  nondiscriminatory  under  section 
414(8)  for  a  determination  period  if  the 
average  percentage  of  total 
compensation  included  under  the 
alternative  definition  of  compensation 
for  an  employer's  highly  compensated 
employees,  as  a  group  for  the 
determination  period  does  not  exceed 
by  more  than  a  de  minimis  amount  the 
average  percentage  of  total 
compensation  included  under  the 
alternative  defmition  for  the  employer's 
nonhighly  compensated  employees  as  a 
group. 

(ii)  Total  compensation.  For  purposes 
of  this  paragraph  (d)(3),  total 
compensation  must  be  determined  using 
a  definition  of  compensation  provided  in 
paragraph  (c)(2)  of  this  section,  with  or 
without  the  modification  permitted  by 
paragraph  (c)(4)  of  this  section.  Total 
compensation  taken  into  account  for 
each  employee  (including,  if  added,  the 
elective  contributions  and  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section)  may  not  exceed  the 
annual  compensation  limit  of  section 
401(a)(17). 

(iii)  Employees  taken  into  account — 
(A)  General  rule.  In  applying  the 
requirement  of  this  paragraph  (d)(3),  the 
employees  taken  into  account  are  the 
same  employees  taken  into  account  in 
satisfying  the  requirements  of  the 
epplicable  provision  for  the 
determination  period.  For  example,  in 
determining  whether  an  alternative 
definition  used  to  determine  whether  a 
plan  satisfies  section  401(a)(4)  satisfies 
this  paragraph  (d)(3),  all  employees  in 
the  plan  for  the  plan  year  are  generally 
taken  into  account.  If  an  employer  is 
using  the  same  alternative  definition  of 
compensation  to  determine  whether 
more  than  one  separate  plan  satisfies 
section  401(a)(4),  the  employer  is 
permitted  to  take  into  account  all  the 
employees  in  all  the  plans  in 
determining  whether  the  alternative 
definition  of  compensation  being  used 
satisfies  this  paragraph  (d)(3). 

(B)  Exclusion  of  self-employed 
individuals.  In  applying  the  requirement 
of  this  paragraph  (d)(3),  self-employed 
individuals  are  disregarded. 

(iv)  Calculation  of  average 
percentages — (A)  General  rule.  To 
determine  the  average  percentages 
described  in  paragraph  (d](3)(i)  of  this 
section,  an  individual  compensation 
percentage  must  be  calculated  for  each 
employee  in  a  group,  and  then  the 
average  of  the  separately  calculated 
compensation  percentages  for  each 
employee  in  the  group  must  be 


determined.  The  individual 
compensation  percentage  for  an 
employee  is  calculated  by  dividing  the 
amount  of  the  employee's  compensation 
that  is  included  under  the  alternative 
definition  by  the  amount  of  the 
employee's  total  compensation. 

(B)  Other  reasonable  methods. 
Notwithstanding  paragraph  (d)(3)(iv)(A) 
of  this  section,  any  other  reasonable 
method  is  permitted  to  be  used  to 
determine  the  average  percentages 
described  in  paragraph  (d)(3)(i)  of  this 
section  for  either  or  both  of  the  groups 
(i.e.,  highly  compensated  employees  and 
nonhighly  compensated  employees),  ^ 
provided  that  the  method  cannot 
reasonably  be  expected  to  create  a 
significant  variance  from  the  average 
percentage  for  that  group  determined 
using  the  individual-percentage  method 
provided  in  paragraph  (d)(3)(iv)(A)  of 
this  section.  The  same  method  is  not 
required  to  be  used  for  calculating  the 
two  average  percentages.  For  example, 
to  determine  the  average  percentage  for 
nonhighly  compensated  employees  as  a 
group,  an  employer  may  calculate  an 
aggregate  compensation  percentage  by 
dividing  the  aggregate  amount  of 
compensation  of  nonhighly 
compensated  employees  that  are 
included  under  the  alternative  definition 
by  the  aggregate  amount  of  total 
compensation  of  nonhighly 
compensated  employees,  provided  the 
resulting  percentage  is  not  reasonably 
expected  to  vary  significantly  from  the 
average  percentage  produced  using  the 
individual-percentage  method  provided 
in  paragraph  (d)(3)(iv)(A)  of  this  section 
because  of  the  extra  weight  given 
employees  with  higher  compensation. 

(v)  Facts  and  circumstances 
determination.  The  determination  of 
whether  the  average  percentage  of  total 
compensation  included  for  the 
employer's  highly  compensated 
employees  as  a  group  for  a 
determination  period  exceeds  by  more 
than  a  de  minimis  amount  the  average 
percentage  of  total  compensation 
included  for  the  employer's  nonhighly 
compensated  employees  as  a  group  is 
based  on  the  applicable  facts  and 
circumstances.  The  differences  between 
the  percentages  for  prior  determination 
periods  may  be  considered  in 
determining  whether  the  amount  of  the 
difference  between  the  percentages  is 
more  than  de  minimis.  In  addition,  an 
isolated  instance  of  a  more  than  de 
minimis  difference  between  the 
compensation  percentages  that  is  due  to 
an  extraordinary  unforeseeable  event 
(such  as  overtime  payments  to 
employees  of  a  public  utility  due  to  a 
major  hurricane)  will  be  disregarded  if 
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the  amount  of  the  difference  in  prior 
determination  periods  was  de  minimis. 

(e)  Imputed  compensation — (1)  In 
general — (i)  Overview.  Notwithstanding 
paragraph  (d](2](i]  of  this  section,  a 
defmition  of  compensation  satisfies 
section  414(s]  as  a  reasonable 
alternative  definition  of  compensation 
under  section  414(8)  even  though  it 
includes  imputed  compensation  that  is 
not  includible  in  compensation  under 
any  defmition  described  in  paragraph 
(c)  of  this  section,  but  only  if  the 
defmition  satisfies  the  requirements  of 
paragraph  (e)(2)  or  (e)(3)  of  this  section, 
or  both  paragraphs  if  applicable. 
Paragraph  (e)(2)  of  this  section  specifies 
the  requirements  for  alternative 
definitions  of  compensation  that  include 
compensation  based  on  an  employee's 
basic  or  regular  rate  of  compensation. 
Paragraph  (e)(3)  of  this  section  specifies 
the  requirements  for  alternative 
definitions  of  compensation  that  credit 
imputed  compensation  during  certain 
periods  of  absence  from  service.  As  an 
alternative  definition  of  compensation,  a 
definition  of  compensation  that  includes 
imputed  compensation  must  satisfy  the 
nondiscrimination  requirement  of 
paragraph  (d)(3)  of  this  section. 
Paragraph  (e)(4)  of  this  section  provides 
special  rules  for  determining  whether  a 
defmition  of  compensation  that  includes 
imputed  compensation  satisfies  the 
nondiscrimination  requirement  under 
paragraph  (d)(3)  of  this  section. 

(ii)  Not  applicable  to  certain 
contributions.  This  paragraph  (e)  does 
not  apply  to  a  definition  of 
compensation  used  in  determining 
whether  elective  deferrals  (as  defined  in 
section  402(g)(3)),  matching 
contributions  (as  defined  in  section 
401(m)(4)).  or  employee  contributions 
subject  to  section  401(m)  satisfy  any 
applicable  provision.  Thus,  for  example, 
a  definition  of  compensation  that 
includes  imputed  compensation  may  not 
be  used  to  meastuv  compensation  for 
purposes  of  determining  if  a  qualified 
cash  or  deferred  arrangement  satisfies 
the  actual  deferral  percentage  test  in 
section  401(k)(3). 

(2)  Rate  of  compensation — (i)  General 
rule.  An  alternative  defmition  that 
defines  compensation  for  a  specified 
period  (or  series  of  specified  periods) 
within  a  determination  period  based  on 
the  basic  or  regular  rate  of 
compensation  of  each  employee  as  of  a 
designated  date  in  the  specified  period 
(or  in  each  of  the  specified  periods  in  the 
series)  satisfies  section  414(s)  as  a 
reasonable  alternative  definition  if  the 
definition  satisfies  the  requirements 
specified  in  paragraph  (e)(2)(ii)  of  this 
section  and  otherwise  satisfies  the 


requirements  of  paragraph  (d)  of  this 
section,  including  the  nondiscrimination 
test  in  paragraph  (d)(3)  of  this  section  as 
applied  in  paragraph  (e)(4)  of  this 
section. 

(ii)  Requirements  for  definitions  of 
compensation  based  on  rate  of 
compensation — (A)  Benefit 
determination.  The  alternative 
definition  of  compensation  must 
actually  be  used  to  calculate  the 
benefits  or  contributions  that  are  subject 
to  the  applicable  provision.  For 
example,  the  alternative  definition  may 
not  be  used  to  determine  whether  a  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  amount  of  benefits  or  contributions, 
unless  the  benefits  or  contributions  for 
each  employee  in  the  plan  are 
determined  using  the  alternative 
definition  of  compensation. 

(B)  Rale  of  compensation.  The 
employee's  rate  of  compensation  must 
be  based  on  an  hourly  pay  scale,  weekly 
salary,  or  similar  unit  of  base  or  regular 
compensation  appUcable  to  the 
employee. 

(C)  Specified  period.  The  specified 
period  may  be  a  week,  month,  year,  or 
other  period  provided  that  the  period 
does  not  exceed  12  months  or  the 
determination  period,  if  shorter. 

(D)  Date  for  determining  rate  of 
compensation.  Any  date  during  the 
specified  period  may  be  designated  as 
the  date  on  which  the  rate  of 
compensation  is  determined  provided 
that  the  same  date  is  used  for  all 
employees  taken  into  account  in 
satisfying  the  applicable  provision.  In 
addition,  the  date  selected,  by  itself, 
must  not  cause  the  portion  of  total 
compensation  included  for  any 
employee  (or  group  of  employees)  to 
vary  significantly  from  the  portion  of 
total  compensation  included  for  any 
other  employee  (or  group  of  employees). 

(E)  Periods  without  compensation  or 
with  reduced  compensation.  An 
employee's  compensation  may  generally 
only  be  determined  using  the  employee's 
rate  of  compensation  for  employment 
periods  during  which  the  employer 
actually  compensates  the  employee. 
However,  if  an  employee  terminates 
employment  or  is  absent  from  service 
either  without  compensation  or  with 
reduced  compensation  (such  as  for  a 
leave  of  absence,  layoff,  or  similar 
event),  the  employer  may  continue  to 
credit  the  employee  with  compensation 
based  on  the  employee's  rate  of 
compensation  for  a  period  of  up  to  31 
days  after  the  event,  provided  the  31- 
day  period  does  not  extend  into  a 
subsequent  determination  period  with 
respect  to  the  applicable  provision. 
Paragraph  (e)(3)  of  this  section  contains 


special  rules  for  crediting  compensation 
during  periods  of  absence  from  service 
extending  beyond  31  days. 

(3)  Absence  from  service— {i)  General 
rule.  Solely  for  purposes  of  determining 
whether  a  defined  benefit  plan,  as 
defined  in  fi  1.410(b)-9,  satisfies  section 
401(a)(4)  or  410(b),  an  alternative 
definition  that  includes  imputed 
compensation  credited  to  employees 
during  a  period  of  absence  from  service 
that  is  not  otherwise  includable  in 
compensation  within  the  meaning  of 
section  415(c)(3)  satisfies  section  414(s) 
as  a  reasonable  alternative  definition  if 
the  definition  satisfies  the  requirements 
specified  in  paragraph  (e)(3)(ii]  of  this 
section.  In  addition,  the  definition  must 
otherwise  be  described  in  paragraph  (c) 
of  this  section  or  must  otherwise  satisfy 
the  requirements  of  paragraph  (d)  or 
(e)(2)  of  this  section  for  alternative 
definitions  of  compensation,  including 
the  nondiscrimination  test  in  paragraph 
(d)(3)  of  this  section  as  applied  by 
paragraph  (e)(4)  of  this  section. 

(ii)  Requirements  for  definitions  of 
compensation  crediting  compensation 
during  absence  from  service — (A) 
Absent  from  service.  For  the  period 
during  which  compensation  is  credited 
to  an  employee,  the  employee  must  be 
absent  from  service  for  a  reason  other 
than  termination  from  employment  with 
the  employer  maintaining  the  plan.  If  an 
employee  continues  to  perform  any 
services  for  the  employer  during  the 
period,  the  employee  is  not  absent  from 
service. 

(B)  Benefit  determination.  The 
alternative  defuiition  of  compensation 
must  actually  be  used  to  calculate  the 
benefits  under  the  plan.  For  example, 
the  alternative  definition  may  not  be 
used  to  determine  whether  a  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  amount  of  benefits  or  equivalent 
allocations  unless  the  benefits  for  each 
employee  in  the  plan  are  determined 
using  the  alternative  definition  of 
compensation. 

(C)  Uniformity.  Any  provisions  in  the 
plan  for  crediting  imputed  compensation 
while  an  employee  is  absent  from 
service  must  be  applied  uniformly  to  all 
similarly  situated  employees  in  the  plan. 

(D)  Effective  availability.  For 
purposes  of  applying  the  effective 
availability  requirement  of  {  1.401(a)(4)- 
4(c)  to  the  right  to  imputed 
compensation  credited  under  the  plan, 
the  manner  in  which  the  employer 
grants  absences  from  service  that  give 
rise  to  imputed  compensation  is  taken 
into  account 

(E)  Period  of  credited  compensation. 
In  the  case  of  compensation  credited  for 
a  period  during  which  an  employee  is 
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(ii)  Other  definitions.  The  amount  of 
each  employee's  compensation  for  a 
determination  period  (determined  under 
an  alternative  definition  that  includes 
imputed  compensation)  that  is  taken 
into  account  in  determining  the  average 
percentages  in  the  nondiscrimination 
requirement  of  paragraph  (d)(3)  of  this 
section  must  be  limited  to  100  percent  of 
the  employee's  total  compensation  for 
that  period.  This  rule  applies  even  if  the 
amount  of  compensation  actually 
credited  to  the  employee  for  the 
determination  period  under  the 
alternative  definition  and,  thus,  used  as 
compensation  within  the  meaning  of 
section  414(s),  exceeds  the  employee's 
total  compensation  for  the  period. 

(f)  Special  rules— {1)  Self-employed 
individuals — (i)  General  rule.  If  an 
alternative  definition  of  compensation 
under  paragraph  (c)(3').  (d),  or  (e)  of  this 
section  is  used  to  satisfy  an  applicable 
provision,  an  equivalent  alternative 
compensation  amount  must  be 
determined  for  any  self-employed 
individual  who  is  in  the  group  of 
employees  for  whom  paragraph  (b)  of 
this  section  requires  a  single  definition 
of  compensation  to  be  used.  This 
equivalent  alternative  compensation 
amount  is  determined  by  multiplying  the 
self-employed  individual's  total  earned 
income  (as  defined  in  section  401(c)(2)) 
for  the  determination  period  by  the 
percentage  of  total  compensation  (as 
defined  in  paragraph  (d)(3)(ii)  of  this 
section)  included  under  the  alternative 
definition  for  the  employer's  nonhighly 
compensated  common-law  employees 
as  a  group  (determined  in  a  maimer 
consistent  with  the  rules  in  paragraph 
(d)(3)(iii)  of  this  section  and,  if 
applicable,  paragraph  (e)(4)(ii)  of  this 
section).  Thus,  for  purposes  of  this 
determination,  highly  compensated 
common-law  employees  must  be 
disregarded.  This  equivalent  alternative 
compensation  amount  will  be  treated  as 
the  self-employed  individual's 
compensation  under  the  alternative 
definition  of  compensation  for  the 
determination  period. 

(ii)  Inclusion  of  elective  contributions. 
If  the  alternative  definition  of 
compensation  includes  any  types  of 
elective  contributions  described  in 
paragraph  (c)(4)  of  this  section,  the  self- 
employed  individual's  earned  income  for 
this  determination  must  be  increased  by 
the  amount  of  elective  contributions 
made  by  the  employer  on  behalf  of  the 
self-employed  individual,  and  the 
definition  of  total  compensation  for  this 
determination  must  include  all  the  types 
of  elective  contributions  described  in 
paragraph  (c)(4)  of  this  section  made  by 
the  employer  on  behalf  of  common-law 


employees  (other  than  highly 

compensated  employees). 
(2)  Leased  employees.  (Reserved) 
(g)  Definitions.  The  following 

definitions  apply  for  purposes  of  this 

section: 

(1)  Applicable  provision.  "Applicable 
provision"  means  a  provision  that 
specifically  refers  to  section  414(s)  or 
this  section. 

(2)  Determinaion  period. 
"Determination  period"  means  a  period 
during  which  the  amount  of 
compensation  is  measured  for  use  in 
determining  whether  the  requirements  of 
an  applicable  provision  are  satisfied.  If 
no  period  is  provided  under  the 
applicable  provision  for  measuring 
compensation,  the  determination  period 
is  the  period  for  which  the  applicable 
provision  must  be  satisfied.  The 
applicable  provision  may  provide 
additional  rules  concerning  the 
determination  period  to  be  used  for 
satisfying  the  nondiscrimination 
requirement  in  paragraph  (d)  of  this 
section. 

(3)  Highly  compensated  employee. 
"Highly  compensated  employee"  means 
an  employee  who  is  a  highly 
compensated  employee  as  defined  in 
section  414(q). 

(4)  Nonhighly  compensated  employee. 
"Nonhighly  compensated  employees" 
means  an  employee  who  is  not  a  highly 
compensated  employee. 

(5)  Self-employed  individual.  "Self- 
employed  individual"  means  self- 
employed  individual  as  defined  in 
section  401(c)(1). 

(h)  Additional  rules.  The 
Commissioner  may  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability  provide  additional  rules  for 
defining  compensation  within  the 
meaning  of  section  414(s),  including 
additional  definitions  of  compensation 
that  satisfy  section  414(s). 

(i)  Effective  date—{\)  General 
effective  date.  This  S  1.414(s)-l  applies 
to  years  beginning  on  or  after  January  1, 
1987. 

(2)  Optional  use  of  prior  regulations. 
For  years  beginning  before  September 
19, 1991,  employers  may.  in  defining 
compensation  for  purposes  of  section 
414(s),  comply  with  the  prior  regulation 
provisions  of  §  1.414(s)-lT.  See 
§  1.414(s)-lT  as  contained  in  the  CFR 
edition  revised  as  of  April  1, 1991. 

§1.414(»)-1T    [Ramovtd] 

Par.  3.  Section  1.414(s)-lT  is  removed. 

Par  4.  Section  1.415-2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 
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(d)  Compensation — (1)  General 
definition.  Except  as  otherwise 
provided,  compensation  within  the 
meaning  of  section  415(c)(3)  includes  all 
remuneration  described  in  paragraph 
(d)(2]  of  this  section  and  excludes  all 
other  forms  of  remuneration.  Paragraph 
(d)(3)  of  this  section  provides  examples 
of  types  of  remuneration  not  includible 
in  compensation  within  the  meaning  of 
section  415(c)(3).  Paragraphs  (d)(4)  and 
(d)(5)  of  this  section  provide  rules 
regarding  the  payment  of  compensation 
in  the  limitation  year.  Paragraph  (d)(6) 
of  this  section  provides  a  special  rule  for 
determining  the  compensation  of 
employees  of  controlled  groups  or 
affiliated  service  groups.  Paragraph 
(d)(7)  of  this  section  provides  a  special 
rule  for  applying  the  hmitations  of 
section  415(c)  when  a  section  403(b)- 
annuity  is  aggregated  with  a  qualified 
plan  of  a  controlled  employer. 
Paragraphs  (d)(8)  and  (d)(g)  of  this 
section  are  reserved  for  special  rules  for 
leased  employees  and  for  permanent 
and  total  disability,  respectively. 
Paragraphs  (d)(10)  and  (d)(ll)  of  this 
section  provide  additional  definitions  of 
compensation  that  are  treated  as 
satisfying  section  415(c)(3).  Paragraph 
(d](12)  of  this  section  permits  optional 
use  of  prior  regulations.  Paragraph 
(d)(13)  of  this  section  provides  authority 
to  the  Commissioner  to  provide  further 
additional  definitions  of  compensation 
that  satisfy  section  415(c)(3). 

(2)  Items  includible  as  compensation. 
For  purposes  of  applying  the  limitations 
of  section  415,  the  term  "compensation" 
includes  all  of  the  following — 

(i)  The  employee's  wages,  salaries, 
fees  for  professional  services,  and  other 
amounts  received  (without  regard  to 
whether  or  not  an  amount  is  paid  in 
cash)  for  personal  services  actually 
rendered  in  the  course  of  employment 
with  the  employer  maintaining  the  plan 
to  the  extent  that  the  amounts  are 
includible  in  gross  income  (including, 
but  not  limited  to,  commissions  paid 
salesmen,  compensation  for  services  on 
the  basis  of  a  percentage  of  profits, 
commissions  on  insurance  premiums, 
tips,  bonuses,  fringe  benefits,  and 
reimbursements  or  other  expense 
allowances  under  a  nonaccountable 
plan  (as  described  in  S  1.62-2(c)). 

(ii)  In  the  case  of  an  employee  who  is 
an  employee  within  the  meaning  of 
section  401(c)(1)  and  the  regulations 
thereunder,  the  employee's  earned 
income  (as  described  in  section  401(c)(2) 
and  the  regulations  thereunder). 

(iii)  Amounts  described  in  sections 
104(a)(3),  105(a),  and  105(h).  but  only  to 


the  extent  that  these  amounts  are 
includible  in  the  gross  income  of  the 
employee. 

(iv)  Amounts  paid  or  reimbursed  by 
the  employer  for  moving  expenses 
incurred  by  an  employee,  but  only  to  the 
extent  thai  at  the  time  of  the  payment  it 
is  reasonable  to  believe  that  these 
amounts  are  not  deductible  by  the 
employee  under  section  217. 

(v)  The  value  of  a  non-qualiBed  stock 
option  granted  to  an  employee  by  the 
employer,  but  only  to  the  extent  that  the 
value  of  the  option  is  includible  in  the 
gross  income  of  the  employee  for  the 
taxable  year  in  which  granted. 

(vi)  The  amount  includible  in  the  gross 
income  of  an  employee  upon  making  the 
election  described  in  section  83(b). 

Paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of  this 
section  include  foreign  earned  income 
(as  defined  in  section  911(b)),  whether  or 
not  excludable  from  gross  income  under 
section  911.  Compensation  described  in 
paragraph  (d)(2)(i)  of  this  section  is  to  be 
determined  without  regard  to  the 
exclusions  from  gross  income  in  sections 
931  and  933.  Similar  principles  are  to  be 
applied  with  respect  to  income  subject 
to  sections  931  and  933  in  determining 
compensation  described  in  paragraph 
(d)(2}(ii)  of  this  section. 

(3)  Items  not  includible  as 
compensation.  The  term 
"compensation"  does  not  include  items 
such  as — 

(i)  Contributions  made  by  the 
employer  to  a  plan  of  deferred 
compensation  to  the  extent  that,  before 
the  application  of  the  section  415 
limitations  to  that  plan,  the 
contributions  are  not  includible  in  the 
gross  income  of  the  employee  for  the 
taxable  year  in  which  contributed.  In 
addition,  employer  contributions  made 
on  behalf  of  an  employee  to  a  simplified 
employee  pension  described  in  section 
408(k)  are  not  considered  as 
compensation  for  the  taxable  year  in 
which  contributed.  Additionally,  any 
distributions  from  a  plan  of  deferred 
compensation  are  not  considered  as 
compensation  for  section  415  purposes, 
regardless  of  whether  such  amounts  are 
includible  in  the  gross  income  of  the 
employee  when  distributed.  However, 
any  amounts  received  by  an  employee 
pursuant  to  an  unfunded  nonqualifled 
plan  is  permitted  to  be  considered  as 
compensation  for  section  415  purposes 
in  the  year  the  amounts  are  includible  in 
the  gross  income  of  the  employee. 

(ii)  Amounts  realized  from  the 
exercise  '>'.  a  non-qualified  stock  option, 
or  whfTi  restricted  stock  (or  property) 
held  by  an  employee  either  becomes 
freely  transferable  or  is  no  longer 
subject  to  a  substantial  risk  of  forfeiture 


(see  section  63  and  the  regulations 
thereunder). 

(iii)  Amounts  realized  from  the  sale, 
exchange  or  other  dispositin  of  stock 
acquired  under  a  qualified  stock  option. 

(iv)  Other  amounts  which  receive 
special  tax  benefits,  such  as  premiums 
for  group-term  life  insurance  (but  only  to 
the  extent  that  the  premiums  are  not 
includible  in  the  gross  income  of  the 
employee),  or  contributions  made  by  an 
employer  (whether  or  not  under  a  salary 
reduction  agreement)  towards  the 
purchase  of  an  annuity  contract 
described  in  section  403(b)  (whether  or 
not  the  contributions  are  excludable 
from  the  gross  income  of  the  employee). 

(4)  Compensation  in  limitation  year. 
The  compensation  (as  defined  in 
paragraph  (d)(2)  of  this  section)  actually 
paid  or  made  available  to  an  employee 
within  the  limitation  year  is  the 
compensation  used  for  purposes  of 
applying  the  limitations  of  section  415. 

(5)  Election  to  use  compensation 
accrued  during  limitation  year — (i) 
Years  beginning  after  December  31, 

1991.  For  limitation  years  beginning  after 
December  31, 1991,  an  employer  may  not 
use  accrued  compensation.  Any  election 
previously  made  to  use  accrued 
compensation  is  not  valid  for  limitation 
years  beginning  after  December  31. 1991. 

(ii)  De  minimis  accrued  compensation. 
Notwithstanding  paragraph  (d](5)(i)  of 
this  section,  an  employer  may  include  in 
compensation  amounts  earned  but  not 
paid  in  a  year  because  of  the  timing  of 
pay  periods  and  pay  days  if  these 
amounts  are  paid  during  the  first  few 
weeks  of  the  next  year,  the  amounts  are 
included  on  a  uniform  and  consistent 
basis  with  respect  to  all  similarly 
situated  employees,  and  no 
compensation  is  included  in  more  than 
one  limitation  period.  No  formal  election 
is  required  to  include  the  accrued 
compensation  permitted  under  this  de 
minimis  rule.  The  rule  described  in  this 
paragraph  (d)(5)(ii)  does  not  apply  to  a 
section  403(b)  annuity  contract  or  to  an 
individual  retirement  plan  (as  defined  in 
section  7701  (a)(37)). 

(iii)  Years  beginning  before  January  1, 

1992.  For  limitation  years  beginning 
before  January  1, 1992,  instead  of  using 
the  compensation  actually  paid  or  made 
available  to  an  employee  during  the 
limitation  year,  an  employer  may  elect 
to  use  the  compensation  accrued  for  an 
entire  limitation  year  for  purposes  of 
applying  the  limitations  of  section  415. 
In  the  case  of  a  group  of  employers  that 
constitute  either  a  controlled  group  of 
corporations  (within  the  meaning  of 
section  414(b)  as  modified  by  section 
415(h))  or  trades  or  businesses  (whether 
or  not  incorporated)  that  are  under 
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common  contioi  («vithin  the  meaning  of 
section  414(c}  dS  modified  by  section 
415(k>},  the  electioi  to  «e  aocrned 
comjfCMUtion  miral  be  made  by  all 
inemberaof  the  gr^op  that  maintain  a 
qualiHed  plan.  Once  an  election  is  made, 
it  remains  in  effect  until  it  is  revoked  by 
tbe  enplojrer  or  ^Wp  of  emptoyera.  The 
rule  deaciibed  in  tiis  paragraph 
(d](5H**n  (toes  not  ^pply  to  a  section 
4(]^b)  anRuity  contract  or  to  an 
individaal  retirement  plan  (as  defiaed  in 
section  7^91(«K^}t-  ff.  >"  •  particular 
limitation  year  beonning  before  Jamtary 
1, 1992,  a  previoB^  effective  election  to 
use  accnied  compensation  is  revoked  or 
an  election  to  «se  accrued  compensation 
is  made,  any  amoi^ttB  taken  into 
account  for  conpe^tsation  purposes  for 
any  precedtng  hmjtation  year  may  BOt 
be  counted  again  iD  determining 
compensaHon  for  #ie  particular 
limitation  year.      I 

(B)  Special  rule  for  employees  of 
controUed groaps  ^corporations,  etc.  In 
the  case  of  an  employee  of  two  or  more 
corporations  whica  are  members  of  a 
contrtrfled  group  of  corporations  (as 
defined  in  section  |14(b]  as  modified  by 
section  415(hU,  the  term  "compensation" 
for  such  en^loyee  Includes 
compensation  frora  aH  employers  ibat 
are  members  of  ft«  group,  regardless  of 
whether  flje  employee's  particular 
employer  has  a  qualified  plan.  This 
special  rule  is  alsoiapi^icable  to  an 
employee  of  two  or  more  trades  or 
businesses  (whether  or  not 
incorporated!  that  are  under  common 
control  (as  de^et^  in  section  414(c)  {is 
modified  by  sectic^  415(h]).  to  an 
employee  of  two  or  more  members  of  an 
affiliated  service  group  as  defined  in 
section  414(m],  an4  to  an  employee  of 
two  or  more  members  of  any  group  of 
employers  who  mnt  l>e  aggregated  and 
treated  as  one  employer  pursuant  to 
section  414(o].       { 

(7)  Special  rule  when  aecUca  403(b) 
annuity  is  aggregated  with  qualified 
plan  of  ooatroUed  employer.  If  a  sec^ioo 
403(b)  annuity  contract  is  combined  or 
aggregated  with  a  qualified  plan  of  a 
controlled  employi  :r  in  accordaace  with 
either  S  1.415-:^h)|2}(g  or  \  1.415- 
8((^^  the  foDowi  ^  rules  apply: 


JMI 


(i)  In  applying  separately  Ae 
limitations  of  section  415  (b)  or  (c)  to  the 
qualified  plan  and  the  limitatioFU  of 
section  415(c)  and  tbe  exclusion 
allowame  of  section  403(bKZ)(A)  to  tlie 
section  403(b)  anrndty,  compensation 
frola  tiw  controlled  empkiyer  nay  not  be 
aggregated  with  compensation  froai  the 
employer  pardiasiag  the  section  403(b) 
annuity. 

(ti)  However,  m  ^iplying  tbe 
limitations  of  aectian  41S(c)  kn 
connection  with  the  combining  of  the 
section  403(b)  annuity  with  a  qualified 
defined  oontribotion  plaii  or  aectiaa 
415(e)  in  conoectian  with  the 
^gr^ating  ctf  the  sectioa  40a(b)  aanaity 
with  a  qu^ified  defined  benefit  plan.  &ie 
total  compensation  from  both  employers 
may  t>e  taken  into  aocoant. 

(8)  Special  rules  for  leased aitphyees. 
[Reserved] 

(9)  Special  rules  for  penneaent  and 
total  disability.  [Reserved] 

(10)  Safe  iarbarrule  with  respect  to 
plan's  definitioc  of  compeasatioa.  If  a 
plan  dpfinpg  compensation  for  purposes 
of  applying  the  limitjitinnn  of  sei^ioa  415 
to  iockade  only  those  items  specified  in 
paragraph  {d)(2](i)  of  tkis  sectioa  and  to 
exchide  all  those  items  listed  in 
paragraph  (d)(3)  of  this  paragraph,  if 
applicable,  the  plan  will  automatically 
be  considered  to  be  using  a  definition  of 
compensation  which  satisfies  section 
41S(c)(3). 

(11)  Alternative  defimtioa  of 
compensation.  In  lieu  of  defining 
compensation  in  accordance  with 
paragraphs  (dj(2)  and  (d)(3j  of  this 
section,  for  purposes  of  applying  tbe 
limitations  of  section  415  in  the  case  of 
employees  oiha  than  self-employed 
individuals  treated  as  employees  within 
the  ipanigg  of  section  401(c)(1).  a  plan 
may  define  compensation  using  either  of 
the  following  definitions  used  for  wage 
reporting  purposes,  as  modified  herein, 
and  the  definition  will  be  considered 
automatically  to  satisfy  section 
415(c)(3): 

(i)  lafarmatiaa  required  to  be  reported 
under  sections  6041  and  BOSL 
Compensation  is  defined  as  wages 
within  the  mpnnir^  of  section  3401(aJ 
and  aH  other  payments  of  compensation 
to  an  employee  by  his  employer  (in  the 


course  of  the  employer's  trade  or 
business)  for  which  the  employer  is 
required  to  famish  the  employee  a 
written  statement  under  sections  804^d| 
and  6051(aK3).  See  §6  Lfi041-lja|. 
l.B041-2(aKl)  and  31.6851-l(a)(l)(iXcJ. 
This  definition  of  compensation  may  be 
modified  to  exclude  amounts  paid  or 
reimbursed  by  tbe  employer  for  moving 
expenses  incurred  by  an  ea^>k)yee,  b«il 
only  to  the  extent  that  at  die  time  (tf  the 
payment  it  is  reasonabte  to  believe  that 
these  amounts  are  deduciiUe  by  the 
employee  under  section  217. 
Covnpensatian  under  this  paragraph 
(d)(ll)(i)  must  be  determined  without 
regard  to  any  rales  under  section  9401(a) 
that  limit  the  remuneration  included  in 
wages  based  on  the  nature  or  location  td 
the  employment  or  the  services 
perfomed  (such  as  (he  exception  for 
agricultural  bAtat  in  section  3401(aK2)|. 

(iij  Section  3401faf  wages. 
Compensation  is  defined  as  wages 
within  the  meaning  of  section  3401(a) 
(for  purposes  of  income  tax  wiAhoWing 
at  the  sottTce)  but  detennined  wHhotit 
regard  to  any  rules  Aat  limit  the 
remuneration  tmrhided  in  wages  based 
on  the  nature  or  location  of  the 
employment  or  tf»e  services  performed 
(such  as  the  extxption  for  agrici^ral 
labor  in  section  MOltaKZ)). 

(12)  Optional  use  of  prior  regulations. 
For  years  beginning  before  September 
19. 1991,  employers  are  permitted,  in 
defining  compensation  for  puiposes  of 
section  41S(c)(3).  to  comply  with  either 
the  provisions  of  this  S  1.415-2(d)  or  the 
prior  regulation  provisions  of  5 1.415- 
2(d).  See  S  1.415-2(d)  as  contained  in  the 
CFR  edition  revised  as  of  April  1, 1991. 

(13)  Additional  rules.  The 
Commissioner  may  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability  provide  additional 
definitions  of  compensation  that  are 
treated  as  satisfying  section  415(c)(3) 

rrsd.T.Gaidb«8.fr- 

Commissioner  afhrtermtl  Rerame. 

Ap|iio»ed.  August  30, 1991. 
KenncflhW.Gidaan, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  91^21825  Filwi  9-12-«U  10:53  «  a| 
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DEPARTMENT  G  F  THE  INTERIOR 

Joint  Tribal/BIA/OOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization,  Put>iic  Meeting 

agency:  Departn  ent  of  the  Inferior. 
action:  Notice. 


a  1 


SUMMARY; 

512,  the  Office  of 
Secretary — Indi 
the  forthcoming 
Tribal/BIA/DOI 
on  Bureau  of  Ind 
Reorganization  (' 


Pursuant  to  Public  Law  101- 
the  Assistant 
Affairs  is  announcing 
t  leeting  of  the  Joint 
\dvisory  Task  Force 
n  Affairs 
ask  Force). 


ar 


991 


IMI 


DATES,  TNfles,  AND  PLACE:  October  15, 
16,  and  17.  W9h  9  a.m.  to  5:30  pJB.  daSy; 
the  Anchorage  Hilton,  Third  at  "^ 
Street,  Anchorage,  Alaska.  The  meeting 
of  the  Task  Force  is  open  to  the  pdbfic. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concemiog  this 
meeting  of  the  Joint  Tribal/BIA/DOi 
Advisory  Task  Force  on  Bureau  of 
Indian  Affairs  Reorganization  nny  be 
obtained  by  contacting  Veronica  L. 
Murdock,  Designated  Federal  Officer,  a4 
(202)  208-4173. 

Agenda 

The  Task  Force  will  report  on  and 
discuss  agency  organizational  {m^nsais 


developed  in  consultation  with  tribal 
leaders  and  local  Bureau  of  Indian 
AHairs  officials.  The  Task  Force  will 
also  review  cost  analyses  completed  in 
association  with  these  proposals.  Time 
will  be  available  for  public  comments 
from  those  registering  to  address  the 
Task  Force. 

Dated:  September  11. 1991. 
EMw  F.Brown. 

Assistant  Secretary— Indian  Affairs. 
JFR  Doc.  91-22523  Filed  9-18-91;  8:45  am| 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 
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Compilation  of 

Presidential 
Documents 

Administration  of 
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Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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Please  Type  or  Print 


2. 


(Company  or  personal  name) 
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As  the  official 
Govemmenl,  the 
information  on  t 
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agencies  of  the 


ndbook  of  the  Federal 
\anua\  is  the  best  source  of 
activities,  functions, 
rincipal  officials  of  the 
islative,  judicial,  and  executive 
branches.  It  also  ijicludes  information  on  quasi- 
offidal  agencies  aad  inten\ational  organizations 
in  which  the  Unitid  States  participates. 

Particularly  heittful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  nutfibers  for  use  in  obtaining 
specifics  on  consu(ner  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  pf  citizen  interest.  The  tAanutA 
also  includes  comprehensive  name  and 
agency /subject  itxfcues. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  oiF  the 
Federal  Gowenmwot  abolished,  tnmsferred.  or 
changed  in  nM«e  tubseqoent  to  March  4,  1933. 

The  UrnmuA  is  •obUshed  by  the  Office  of  the 
Federal  Register,  National  Ai<chives  and  Records 
Administration. 
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The  Federal  Register,  published  daily,  la  the  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  Histhetoolforyoutouseto  participate  in  the 
ruiemaidng  process  by  commenting  on  the  propoeed 
regulations.  And  It  keeps  you  up  to  date  on  tfw  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
put>iished  in  the  daily  Federal  Register;  and  the  cumulative 
Federal  Register  Index. 
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Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  tfte  Office  of  the  Federal  Register. 
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Federal  Register  every  day?  If  so,  you 
nr«y  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  tx>th. 
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The  LSA  (Liist  of  CFR  Sections  Affected) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

RIN  3150-AA90 

Accms  Authorfzatlon  Program  for 
Nuclear  Power  Plants 

AOENCV:  Nuclear  Regulatory 

Commission. 

action:  Final  rule:  Confirmation  of 

effective  date  for  information  collection 

requirements. 

8UMMAIIV:  In  a  ffnal  rule  paMabed  in 
the  Federal  Register  on  April  25. 19B1  (56 
FR 18997),  the  Nuclear  Regulatory 
Commission  amended  10  CFR  part  73  to 
require  an  access  authorization  program 
for  panting  unescorted  access  to 
individuals  at  nuclear  power  plants.  The 
Office  of  Management  and  Budget 
approved  the  informaticHi  coilecticm 
requirements  contained  in  this  final  rule 
on  July  1. 1991. 

EFFECTIVE  DATE:  The  information 
collection  requirements  contained  in 
S§  73.56(a)  (1),  (2).  and  (3),  (b)  (1)  and 
(2).  (c).  (d).  (e).  (0  (1)  and  (2),  (g)  (1)  and 
(2)  and  (h)(1)  are  effective  on  )uty  1, 
1991. 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Dr.  Sandra  D.  FTattalL  DivisioB  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Researdu  US. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  telephone  (301) 
492-3773,  or  Brenda  )o  Shelton.  Office  of 
Information  Reaonrces  Management 
U.S.  Nuclear  Regulatory  Commisakm, 
Washington,  DC  20555,  telephone  (301) 
492-8132. 

•UPPLEMENTARV  INFOWMATION;  The 
effective  date  for  10  CFR  73 JO. 
Personnel  access  authorizatioB 
requirements  for  nuclear  power  plants, 
was  May  28. 1991.  except  for  the 
additionial  infomation  collection 


requirements  contained  in  §S  73.S6(a) 
(1).  (2).  and  (3).  (b)  (1)  and  (2).  (c).  (d). 
(e),  (f)  (1)  and  (2).  (g)  (1)  and  (2)  and 
(bHl)i  which,  as  an  additional 
information  collection  btirden,  were 
subject  to  approval  by  the  Office  of 
Management  and  Budget.  The 
information  collection  requirements 
contained  in  these  paragraphs  were 
approved  and  became  effective  on  )uly 
1, 1991,  under  OMB  clearance  number 
3150-0002. 

Dated  at  RodcviUe.  Maryland,  this  13th  day 
of  September,  1901. 

For  the  Nuclear  Regulatory  Comraiaaien. 
Sannwl ).  CUyi. 
Secretary  of  the  Commission. 
[FR  Doc.  91-22721  Filed  9-19-91:  8:45  am] 
aiLUNa  cooc  7aM>-rMi 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Avtotton  AdmMttratiofi 

14  CFR  Part  39 

[Docket  No.  •1-NM-144-AO;  AaMndmwtt 
39-6037;  AD  91-20-06] 

Airworttilnaaa  Dtracttvas;  Boatng 
Modal  737-300  Sariaa  AlrpianM 

agency:  Federal  Aviation 

AdministratioD  (FAA).  DOT. 

action:  Final  rale. 

8UMMAIIV:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300  series  airplanes,  which  currently 
requires  inspection  for  chafing  and  leaks 
on  the  variable  stator  vane  control 
system  fuel  manifiM,  inspections  for 
correct  operation  of  the  three  fifth /ninth 
stage  pneumatic  duct  coophng  clamps, 
and  replacement  or  relocation  of 
components,  if  necessary.  This 
amendment  expands  the  applicability  of 
the  existing  AD  by  adding  affected 
airplanes.  This  amendment  is  pronq>ted 
by  information  from  the  manufacturer 
which  indicates  that  the  variable  stator 
control  system  fuel  manifolds  on 
additional  airplanes  are  also  subject  to 
chafing  and  leaks.  This  condition,  if  not 
corrected,  could  result  in  fuel  leakage, 
^'niiaing  a  potential  fire  hazard  and 
subsequent  engine  shutdown. 
DATES:  Effective  October  7. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Rafister  as  of  October  7, 
1991. 


addresks:  The  applicable  service 
information  may  fa*  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northw>est 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
room  8401.  Washingtoa  DC 
FOR  FURTHER  INFORMATKNt  CONTACT: 
Mr.  Stephen  S.  Bray,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch. 
ANM-140S;  telephone  (206)  227-2681. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPlfMENTARY  MFORMATION:  On  April 
28, 1988,  the  FAA  issued  AD  88-11-01, 
Amendment  39-5918  (53  FR  16698.  May 
11, 1988),  to  require  inspection  of  Boeing 
Model  737-300  series  airplanes  for 
chafing  and  leaks  on  the  variable  stator 
vane  control  system  fuel  manifold, 
inspections  for  correct  orientation  of  the 
three  fifth/ninth  stage  pneumatic  duct 
coupling  clamps,  and  relocation  of  the 
left  fan  cowl  hold  open  rod  and 
brackets.  That  action  was  prompted  by 
reports  of  damage  to  variable  stator 
vane  control  system  fuel  maiufolds  and 
chafing  6[  the  fuel  supply  tube  lower 
clamp.  This  condition,  if  not  corrected, 
could  result  in  fuel  leakage  causing  a 
potential  fire  hazard  and  subsequent 
engine  shutdown. 

Since  issuance  of  AD  88-11-01,  the 
FAA  has  been  advised  recently  that  121 
additional  airplanes  worldwide  (76  of 
which  are  U.S.-registered)  have  variable 
stator  vane  control  ssrstem  fuel 
manifolds  which  are  also  subject  to  the 
chafing  and  leak  problems  addressed  by 
the  existing  AD. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
71A1208,  Revision  2.  dated  March  23, 
1989.  which  describes  the  inspection  for 
correct  orientation  of  the  three  fifth/ 
ninth  stage  pneumatic  duct  coupling 
clamps,  and  relocation  of  left  fan  cowl 
hold  open  rod  assembly. 

Since  this  condition  is  likely  to  exist 
or  develop  on  these  additional  airplanes 
of  the  same  type  design,  this  AD 
supersedes  AD  88-11-01  to  require 
inspection  of  additional  affected 
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airplanes,  repair!  or  replacement  of 
chafed  components,  and  relocation  of 
components,  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  situatisn  exists  that  requires 
immediate  adop  ion  of  this  regulation,  it 
is  found  that  not  ce  and  public 
procedure  hereoi  are  impraciicable.  and 
good  cause  exisi  s  for  making  this 
amendment  effe^  :tive  in  less  than  30 
days. 

The  regulatior  s  adopted  herein  will 
not  have  substai  itial  direct  effects  on  the 
States,  on  the  re  ationship  between  the 
national  govemiient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  imong  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  ( )rder  12612,  it  is 
determined  that  this  final  rule  doen  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  no|  considered  to  be  major 
under  Executive!  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  qf  Executive  Order  12291 
with  respect  to  tnis  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  determined  further  that  this  action 
involves  an  erne  rgency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  Fe  )ruary  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  unde  •  DOT  Regulatory 
Policies  and  Pro  :edures,  a  final 
regulatory  evalu  ation  will  be  prepared 
and  placed  in  th  e  Rules  Docket 
(otherwise,  an  eb^aluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  tMe  Rules  Docket 

List  of  Subjects  |n  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorportition  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  melby  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regula  tions  as  follows: 

PART  39— {AMENDED] 


1.  The  au 
continues  to 


thor  ty  citation  for  part  39 
re£  d  as  follows: 


iU,S, 


Authority:  49 
49  U.S.C.  106(g)  (I^evised 
lanuary  12, 1983] 


C.  1354(a).  1421  and  1423; 
Pub.  L  97-449. 
and  14  CFR  11.89. 


§39.13    [Afflendhll 

2.  Section  39, 
removing 


:  3  is  amended  by 
Amendment  39-5918  and  by 


adding  the  following  new  airworthiness 

directive: 

91-2IMt3.  Boeing:  Amendment  39-8037. 

Docket  No.  91-NM-144-AD.  Supersedes 
AD  88-11-01. 

Applicability:  Model  737-300  series 
airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  737-71A1208.  Revision  2,  dated 
March  23. 1989.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  fuel  leaks  caused  by  chafing  of 
the  engines  fuel  tube  and  variable  stator  vane 
manifolds,  accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  737-71A1208,  dated 
December  10. 1987:  Within  the  next  30  days 
after  May  27, 1988  (the  effective  date  of 
Amendment  39-5918),  inspect  the  variable 
stator  vane  fuel  manifold  for  chafing  and 
leaks,  and  check  orientation  of  the  fifth/ninth 
stage  pneumatic  duct  coupling  clamps,  in 
accordance  with  that  service  bulletin.  Repair 
or  replace  chafed  components  and  relocate 
components,  as  necessary,  before  further 
flight 

(b)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  737-71  Al  208,  Revision  2, 
dated  March  23, 1989,  and  not  subject  to 
paragraph  (a)  of  this  AD:  Within  the  next  60 
days  after  the  effective  date  of  this  AD, 
inspect  the  variable  stator  vane  fuel  manifold 
for  chafing  and  leaks,  and  check  orientation 
of  the  fifth/ninth  stage  pneumatic  duct 
coupling  clamps,  in  accordance  with  that 
service  bulletin.  Repair  or  replace  chafed 
components  and  relocate  components,  as 
necessary,  before  further  flight 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compjiance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  inspections  and  repairs  shall  be 
done  in  accordance  with  Boeing  Alert  Service 
Bulletin  737-71A1208,  dated  December  10, 
1987.  or  Boeing  Alert  Service  Bulletin  737- 
71A1208,  Revision  2,  dated  March  23, 1989.  as 
applicable.  Boeing  Alert  Service  Bulletin  737- 
71A1208,  Revision  2,  dated  March  23. 1989, 
incorporates  the  following  list  of  effective 
pages: 


Page  No. 

Revtaion 
level 

Date 

1-6,8,14.26  .  .. 
7.  9-13,  15-25. 
27-28. 

2 

1 

Mareti  23. 1989 
Novembers,  1988 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 


P.O.  Box  3707,  Seattle,  Washington  98124. 
Copies  may  be  inspected  at  the  FAA 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Und  Avenue  SW., 
Renton.  Washington:  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.,  Room 
8401.  Washington.  DC. 

This  amendment  supersedes  Amendment 
39-59ia  AD  88-11-01. 

This  amendment  (39-8037,  AD  91-20-03) 
becomes  effective  October  7. 1991. 

Issued  in  Renton.  Washington,  on 
September  9. 1991. 
Darrell  M.  Pederson. 
Acting  Manager,  Transpprt  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-22652  Filed  9-19-91;  8:45  am] 

WUINO  CODE  4S10-13-M 


14  CFR  Part  39 

[Docket  No.  91-NM-ieO-AD;  Amendment 
39-8041;  AD  91-20-07] 

AirworttilneM  Directives;  Airbus 
Industrie  Model  A300,  A30O-60O,  and 
A3 10  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300.  A300-600.  and  A310  series 
airplanes,  which  requires  repetitive  dye 
penetrant  inspections  to  detect  cracks, 
rupture,  or  fuel  leaks  of  the  fuel  feedline 
adapter,  and  replacement  of  the  adapter, 
if  necessary.  This  amendment  is 
prompted  by  a  recent  report  of  a  fuel 
leak  in  the  auxiliary  power  unit  (APU) 
compartment.  This  condition,  if  not 
corrected,  could  result  in  an  APU 
compartment  fire. 
dates:  Effective  October  7, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7. 
1991. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division.  Avenue  Didier  Daurat  31700 
Blagnac.  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
room  8401.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Greg  Holt.  Standardization  Branch, 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address;  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
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Directorale.  1601  Lind  Aveme  SW.. 
Renton.  Washington  98065-405& 
twn^MCNTAnv  wrowMATioii.  The 
Direction  G^n^rale  de  TAviation  Civite 
(DGAC)  which  is  the  airworthineas 
anthority  of  Prance,  in  aceorrtance  with 
existing  provisiont  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  whidi 
may  exist  on  certain  Airbus  Industrie 
Model  A30a  A300-«00,  and  A310  series 
airplanes.  There  has  been  a  recent 
report  of  a  foe)  leak  in  the  APU 
compartment  of  a  Model  A300  series 
airplane  which  caused  a  fire  when  the 
crew  attempted  an  APU  start  Inspectimi 
revealed  that  the  fuel  feedhne  adapter 
was  broken  off  at  the  welded  joint. 
Cracks  in  the  weld  or  a  separation  at  the 
weld  joint  of  the  fuel  feedhne  adapter 
could  cause  a  fud  leak  at  this  location 
when  the  APU  fuel  feedline  is 
pressvuized.  This  condition,  if  not 
corrected,  could  result  in  an  APU 
compartment  fire. 

Airbus  Industrie  has  issued  All 
Operators  Telex  (AOT)  49-01,  Issue  3. 
dated  April  25, 1961.  which  describes 
procedures  to  perform  repetitive  dye 
penetrant  inspectiocw  to  detect  cracks, 
rupture,  or  fuel  leeks  of  the  fuel  feedline 
adapter,  and  replacement  of  the  adapter 
with  an  improved,  non-welded  one- 
piece-body  adapter,  if  necessary. 

Airbus  Industrie  has  also  issued 
Service  Bulletins  A300-48-0040.  A300- 
49-«0OS.  and  A310-49-2012.  all  dated 
July  12, 1991.  which  describe  in  further 
detail  procedures  to  install  an  improved, 
non-welded  one-piece-body  adapter. 
Installation  of  th^  improved  adapter 
would  terminate  the  need  for  repetitive 
inspections. 

The  Fr^Kh  DGAC  has  classified  the 
AOT  and  service  bi^tins  as 
mandatory,  and  has  issued 
Airworthiness  Directive  91-103-123(6) 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisicms  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  appbcable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires 
repetitive  dye  penetrant  inspections  to 
detect  cracks,  rupture,  or  fuel  leaks  of 
the  fuel  feedline  adapter,  and 
refrfacement  of  the  adapter  with  an 
improved,  non-welded  oae-piece-body 
adapter,  if  necessary;  anH  verification  of 
correct  torque  values  of  the  starter 
motor  cable  terminals  and  the  generator 
caUe  terminals;  in  accordance  with  the 
AOT  previously  described. 


The  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD  are  considered 
to  be  interim  action.  The  FAA  intends  to 
revise  this  rulemaking  action  to  require 
installation  of  the  improved,  non-welded 
one-piece-body  adapter  on  all  aiTected 
Model  A300,  A30D-600,  and  A310  series 
airplanes.  However,  the  proposed 
compliance  time  for  installation  of  the 
improved  adapter  is  sufficiently  long  so 
that  notice  and  public  oooMneBt  will  not 
be  impracticable. 

Since  a  situation  exists  that  requfres 
immediate  8d<^tion  of  this  regulation,  it 
is  found  that  notice  and  pubHc 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  ^ective  in  less  than  30 
days. 

The  regulations  adopted  herein  wiU 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regolation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  mafor 
imder  Executire  Order  1229L  H  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  28, 1979).  If  it  U 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Dodcet 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportatioa  Aircraft  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


PART  3»-{AMENDED) 

The  andrarity  citation  for  patt  39 
contfaiaes  to  read  as  follows: 

Autharily:  40  US.C.  1354(a).  M21  and  U2X 
40  VS.C  lOmg)  (R»viaed  Pub.  L  S7-44a, 
lanary  12. 1983)1  and  14  Ca^  ItW. 


Adoption  of  the 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows; 


93tLlS   [Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-20-07.  ARBUS  D^OIUSTRIB:  Aotcndment 
3»-«m.  Docket  No.  n-NM-ia»-AD. 

Applicability:  Model  A300.  AaoO-eOQ.  and 
A310  teriea  cirplanet  equipped  with  an 
auxiliary  power  unit  (APU)  fuel  fecdKne 
adapter,  P/N  A4937021 700000  (welded 
configuration),  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  an  APU  compartiiMBt  fir*. 
accomplish  the  following: 

(a)  Within  100  houn  time-in-Mrvice  after 
the  effective  date  of  this  AD,  and  tbcraafter 
at  intervals  not  to  exceed  400  hours  time-in- 
service;  perform  a  dye  penetrant  inspection 
to  detect  cracks,  rvpture,  or  fael  leaks  al  the 
weld  of  the  fuel  feedline  adapter,  in 
accordance  with  Airbos  Industrie  AU 
Operators  Telex  (AOT)  4&-01,  Issue  3.  dated 
April  25, 1991: 

(1)  If  cracks,  rupture,  or  fuel  leaks  sra 
found,  replace  the  adapter  with  an  improved 
non-welded  one-piece-body  adapter  prior  to 
the  next  APU  operation,  or  placard  the  APU 
inoperative  sntil  tiw  adapter  h  reptacad  wltli 
the  improvad  adapter,  in  accordaact  witli 
Airbus  Industrie  Service  Bulletin  A3tXM8- 
0049,  A30O-49-6009.  or  A31 0-49-2012,  all 
dated  July  12, 1991,  as  applicabta. 

(2)  Installation  of  an  improved,  hcp- welded 
one-piece-body  adapter,  in  accordanoe  with 
the  Atrlnis  Indiustrie  Service  BuDctin  A300- 
49-0048,  A300-«»-eaoe,  or  A310-t9-2m2.  all 
dated  July  12. 1991.  oooetitutes  tensiaating 
action  for  the  repetitive  inspectiona  rcqaired 
by  paregrapb  fa)  of  Ikta  AD. 

(b)  Within  100  hours  tiste-in-service  after 
the  effective  date  of  this  AD.  verify  the 
correct  torque  values  of  the  starter  motor 
cable  terminaU  and  the  generator  cable 
terminals  in  accordance  with  Airbes 
Industrie  All  Operators  Telex  (AOT)  49-01, 
Issue  3,  dated  April  25. 1991.  Correct  eny 
torque  value  discrepancies,  prior  to  further 
flight,  in  accordance  with  the  AOT. 

(c)  An  alternative  mettmd  of  compliance  or 
adjustment  of  the  compliance  time,  whrch 
provides  en  acceptabie  level  of  safety,  may 
be  used  wkien  approved  by  the  Manager, 
Standardization  Branch.  ANM-IU.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Maitager,  Standardization 
Bnaich.ANM-113. 

(d)  Special  flight  permits  may  be  issaed  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
conqily  with  the  requirements  of  titis  AD. 
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(e)  The  inspection  requirements  shall  be 
done  in  accordancelwith  Airbus  Industrie  All 
Operators  Telex  (ADT)  49-01.  Issue  3,  dated 
April  25, 1991.  The  ^placement  requirements 
shall  be  done  in  acdordance  with  Airbus 
Industrie  Service  Bijlletin  A3OO-49-0O49. 
A300-49-6009.  or  Aiia-49-2012.  all  dated  July 
12. 1991.  This  incorporation  by  reference  was 
approved  by  the  Diiector  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  SS2(a] 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Airbus  Industne,  Airbus  Support 
Division,  Avenue  Djdier  Daurat.  31700 
Blagnac,  France.  Cotoies  may  be  inspected  at 
the  FAA,  Transport! Airplane  Directorate, 
1601  Und  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  tHe  Federal  Register.  1100  L 
Street  NW.,  Room  ahOl,  Washington,  DC. 

This  amendment  (39-8041.  AD  91-20-07  ) 
becomes  effective  October  7, 1991. 

Issued  in  Renton.  Washington,  on 
September  10, 1991. 
DatreU  M.  Pederson 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-22851  Filed  9-19-91:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  Worke^'  Compensation 
Programs 

20  CFR  Part  10 
[RIN  121S-AA66] 

Claims  for  Compensation  Under  the 
Federal  Employees'  Compensation 
Act,  As  Amended 

agency:  Employn  ent  Standards 

Administration,  Libor. 
action:  Final  inile , 


(5  U.S.C.  8101,  et 
amendments  to  t 
101-303.  the  age 
spouses  can  rem 


summary:  The  De  partment  of  Labor  is 
making  a  technics  1  change  to  the 
regulations  implefienting  the  Federal 
Employees'  Compensation  Act  (FECA) 
leg.)  to  reflect  recent 
law.  By  PubUc  Law 
which  surviving 
but  still  retain 
survivors  benefits^  under  the  FECA  was 
changed  from  age:60  to  55.  Public  Law 
101-534  raised  the  maximum  amount 
available  to  pay  for  a  personal 
attendant  from  $500  to  $1500  per  month. 
Because  the  chan|e  merely  incorporates 
the  new  statutory  language  the  rule  is 
published  as  a  final  rule,  effective 
immediately. 

DATES:  The  rule  is  effective  September 
20,1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  M.  Markay,  Director  for  Federal 
Employees'  Comp  ensation.  Employment 
Standards  Admin  stration,  U.S. 
Department  of  La^»o^,  room  S-3229, 
Frances  Perkins  B  [lilding,  200 
Constitution  Aver  ue  NW..  Washington. 
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DC  20210;  Telephone  (202)  523-7552. 
SUPPLEMENTARY  INFORMATION:  Two 

recent  amendments  to  the  FECA  require 
technical  changes  in  the  implementing 
regulations.  One  amendment  lowered 
from  60  to  55,  the  age  after  which 
remarriage  does  not  affect  benefits  for 
surviving  spouses  of  federal  employees 
who  die  as  a  result  of  a  work-related 
injury.  The  other  amendment  in  the  law 
increased  the  amount  payable  for  an 
attendant  allowance  from  $500  per 
month  to  $1500  per  month.  These  final 
rules  amend  the  regulations  to  reflect 
these  amendments 

Remarriage 

The  FECA.  at  5  U.S.C.  8133.  provides 
compensation  benefits  to  a  widow  or 
widower  of  an  eligible  federal  employee 
who  dies  as  a  result  of  a  work-related 
injury.  The  benefits  are  45  percent  (if 
there  are  dependent  children)  or  50 
percent  (if  no  child]  of  the  monthly  pay 
of  the  deceased  employee.  Section 
8133(b)(1)  provides  that  a  surviving 
spouse  is  entitled  to  benefits  until  he  or 
she  dies  or  if  he  or  she  remarries  before 
reaching  a  specified  age  (the  remarriage 
age).  Remarriage  after  that  age  has  no 
effect  on  the  benefits.  Prior  to 
amendment,  that  age  was  60  years,  but 
Public  Law  101-303  (effective  May  29, 
1990)  lowered  the  remarriage  age  to  55 
years.  Section  10.306  and  10.311(c)  of  the 
regulations  are  amended  to  reflect  the 
changes  in  the  law. 

Attendant  Allowance 

Another  amendment  to  the  FECA 
(Pub.  L 101-534.  effective  October  1, 
1990),  increased  the  amount  of 
additional  compensation  payable  for 
services  of  an  attendant  provided  in 
section  8111(a)  (5  U.S.C.  8111)  fi-om  a 
maximum  of  $500  per  month  to  a 
maximum  of  $1500.  The  attendant 
allowance  is  payable  where  the  Office 
of  Workers'  Compensation  Programs 
finds  that  the  services  of  a  personal 
attendant  are  necessary  for  any 
impairment  resulting  from  an  accepted 
work-related  injury  making  the 
individual  so  helpless  as  to  require 
constant  attendance  for  such  personal 
needs  as  dressing,  bathing  and 
bathroom  needs.  This  rule  changes 
S  10.305  to  reflect  this  increase  in 
available  benefits. 

Based  on  1990  payment  claim  history, 
it  is  estimated  that  the  additional  annual 
cost  resulting  from  the  increased 
attendant  allowance  could  be  $1.9 
million.  The  equivalent  of  175 
individuals  receive  the  attendant 
allowance  for  a  full  year  (not  all 
individuals  need  an  attendant  for  more 
than  a  few  weeks  or  months). 


Although  the  maximum  amount 
payable  has  been  increased,  it  is  not 
expected  that  all  (Eligible  beneficiaries 
would  have  to  pay  this  amount;  some 
would  be  able  to  engage  the  services  of 
an  attendant  for  less  than  the  maximum 
amount.  We  estimate  that  25  percent  of 
Federal  employees  live  in  a  geographic 
area  where  use  of  an  attendant  would 
increase  to  the  new  maximum.  The  other 
75  percent  would  be  able  to  employ 
services  of  an  attendant  at 
approximately  the  1991  Federal 
minimum  wage  of  $4.25  per  hour,  or 
$12,376  per  year  (based  on  a  seven  day/ 
56  hour  work  week).  Combining  these 
two  groups  gives  an  average  of  $13,782 
per  year.  Since  the  increased  benefit 
may  encourage  more  people  to  apply  for 
the  benefit,  we  estimate  that  there  could 
be  5  potential  recipients  of  the  benefit. 
Multiplying  5  by  $13,782  per  year  gives  a 
total  of  $2.96  million,  or  an  increase  of 
$1.9  million  from  1989  total  expenditures 
of  a  little  more  that  $1  million. 

There  should  be  no  additional  cost  for 
the  change  of  the  remarriage  age  for  the 
first  two  years,  since  the  individuals 
who  remarry  below  age  60  were  entitled 
to  two  years  of  benefits.  We  know  that 
$4.85  million  in'death  benefits  were  paid 
in  1989  in  cases  where  the  date  of  birth 
of  the  employee  (we  do  not  have 
information  on  the  age  of  the  recipient 
readily  available)  would  make  him  or 
her  between  55  and  60  years  old. 
Assuming  that  the  age  of  the  widow(er) 
would  be  approximately  the  same,  and 
assuming  that  15  percent  of  these 
widow(er)s  would  remarry  after  age  55 
(about  10  percent  remarry  after  age  60). 
the  additional  five  percent  who  remarry 
between  55  and  60  would  get  additional 
benefits  resulting  from  this  amendment 
totalling  $242,500  per  year  (five  percent 
of  $4.65  million). 

Publication  in  Final 

The  Department  of  Labor  has 
determined,  pursuant  to  5  U.S.C. 
553(b](B).  that  good  cause  exists  for 
waiving  public  comment  on  this 
amendment  to  the  regulations  because 
the  change  is  mandated  by  law  and 
involves  no  interpretation.  The 
Department  has  determined  that  good 
cause  exists  for  waiving  the  customary 
requirement  for  delay  in  the  effective 
date  of  a  final  rule  for  30  days  following 
its  publication.  Therefore,  this 
amendment  shall  be  effective 
immediately.  See  5  U.S.C.  553(d)(3).  This 
finding  is  made  because  the  change  is 
mandated  by  a  statutory  change  and 
involves  no  discretionary  action. 

Classificatioii — Executive  Order  12291 

The  Department  of  Labor  does  not 
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believe  that  this  final  rule  constitutes  a 
"major  rule"  under  Executive  Order 
12291,  because  it  is  not  likely  to  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  cost  or  process  for 
consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  analysis  is 
required. 

Paperwork  Reduction  Act 

None. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  "no  significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act,  Public  Law  9&-354,  91  Stat.  1164  (5 
U.S.C.  605(b)].  The  proposed  regulations 
apply  primarily  to  Federal  agencies  and 
their  employees.  The  rules  do  not  affect 
small  entities.  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  10 

Claims,  Government  employees, 
Archives  and  records.  Health  records. 
Freedom  of  Information,  Privacy, 
Penalties.  Health  profession.  Workers' 
compensation.  Employment, 
Administrative  practices  and 
procedures.  Wages,  Health  facilities. 
Dental  health.  Medical  devices,  Health 
care.  Lawyers,  Legal  services.  Student 
X-rays.  Labor,  Insurance,  Kidney 
diseases.  Lung  diseases,  and  Tort 
Claims. 

For  the  reasons  set  out  in  the 
preamble,  20  CFR  part  10  is  amended  as 
set  forth  below: 

PART  10— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES' 
COMPENSATION  ACT.  AS  AMENDED 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  b  U.S.C.  301:  Reorg-  Plan  No.  6  of 
1950, 15  PR  3174,  64  Stat.  1263:  5  U.S.C  8145; 
8149:  Secretary's  Order  1-89;  Employment 
Standards  Order  90-02. 


2.  Section  10.305  is  revised  to  read  as 
follows: 

§10.305    Attendant  aNowwK*. 

An  employee  who  has  been  awarded 
compensation  may  receive  an  additional 
sum  of  not  more  than  $1,500  a  month,  as 
the  O^ice  considers  necessary  to  pay 
for  the  service  of  an  attendant,  when  the 
Office  finds  that  the  service  of  an 
attendant  is  necessary  constantly 
because  the  employee  is  totally  blind  or 
has  lost  the  use  of  both  hands  or  both 
feet  or  is  paralyzed  and  unable  to  walk, 
or  because  of  any  impairment  resulting 
from  the  injury  making  the  employee  so 
helpless  as  to  require  constant 
attendance. 

3.  Section  10.306  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

910J06    EligibiHty  for  death  benefits  and 
death  benefit  rates. 

(a)  If  there  is  no  child  entitled  to 
compensation,  the  employee's  surviving 
spouse  shall  receive  compensation  equal 
to  50  percent  of  the  employee's  pay  until 
death  or  remarriage  before  reaching  55 
years  of  age.  Upon  remarriage,  the 
surviving  spouse  will  be  paid  a  lump 
sum  equal  to  24  times  the  monthly 
compensation  payment  (excluding 
compensation  payable  on  account  of 
another  individual)  to  which  the 
surviving  spouse  was  entitled 
immediately  before  the  remarriage.  If 
remarriage  occurs  at  age  55  or  older,  the 
lump  sum  payment  will  not  be  paid  and 
compensation  shall  continue  until  death. 

4.  Section  10.311  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  10.31 1    Lump  sum  awards. 

(c)  On  remarriage  before  age  55,  a 
surviving  spouse  entitled  to 
compensation  under  5  U.S.C.  8133,  shall 
be  paid  a  lump  sum  equal  to  24  times  the 
monthly  compensation  payment 
(excluding  compensation  payable  on 
account  of  another  individual)  to  which 
the  surviving  spouse  was  entitled 
immediately  before  the  remarriage. 

Signed  at  Washington.  DC,  this  lOth  day  of 
September.  1991. 
Lawrence  W.  Rogers, 

Director,  Office  of  Workers '  Compensation 
Programs. 

(FR  Doc.  91-22645  Filed  9-19-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pwt  271 

[FRL-4010-91 

Oklahoma;  Hnal  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency. 

ACTKHC  Immediate  final  rule. 

summary:  The  State  of  Oklahoma  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  the  State  of 
Oklahoma's  appUcation  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  the  Oklahoma  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  the  Oklahoma 
hazardous  waste  program  revisions, 
subject  to  the  authority  retained  by  EPA 
in  accordance  with  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  The 
Oklahoma  application  for  program 
revision  is  available  for  public  review 
and  conunent. 

DATES:  This  final  authorization  for  the 
State  of  Oklahoma  shall  be  effective  on 
November  19. 1991,  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  conmients  on  the  Oklahoma  program 
revision  application  must  be  received  by 
the  close  of  business  October  21. 1991. 

ADDRESSES:  Copies  of  the  Oklahoma 
program  revision  appHcation  and  the 
materials  EPA  used  in  evaluating  the 
revision  are  available  from  8:30  a.m.  to  4 
p.m..  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Oklahoma  State  Department  of 
Health.  1000  Northeast  Tenth  Street 
Oklahoma  City,  Oklahoma  73117-1299. 
U.S.  EPA.  Region  6.  Ubrary,  12th  Floor, 
First  Interstate  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue.  Dallas,  Texas 
75202;  and  U.S.  EPA,  Headquarters, 
Library.  PM  211A.  401  M  Street  SW.. 
Washington,  DC  20460.  Written 
comments,  referring  to  Docket  Number 
OK-91-2.  should  be  sent  to  the 
Authorization  Coordinator.  Grants  and 
Authorization  Section  {6H-HS).  RCRA 
Programs  Branch,  U.S.  EPA,  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  phone  (214)  655-67en 
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FOR  FUNTNER  MF^MIlATION  CONTACT: 

Dick  Thomas,  Gr^ts  and  Authorization 
Section.  RCRA  Prbgrams  Branch.  U.S. 
EPA  Region  6.  Fir^t  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Ross 
Avenue.  Dallas.  Tjexas.  75202,  phone 
(214)  655-6760. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  fin^  authorization  under 
section  3006(b)  oflRCRA  or  the  "Act",  42 
U.S.C.  6926(b).  have  a  continuing 
obligation  to  maiiftain  a  hazardous 
waste  program  th^t  is  equivalent  to. 
consistent  with,  ahd  no  less  stringent 
than  the  Federal  nazardous  waste 
program.  In  addition,  as  an  interim 
measure,  the  Hazardous  and  Solid 
Waste  Amendme^its  of  1984  (Pub.  L  98- 
616,  November  8.  tl984.  hereinafter 
"HSWA'T  allows] States  to  revise  their 
programs  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requiremei>ts  promulgated  under 
HSWA  authority.jStates  exercising  the 
latter  option  receive  "interim 
authorization-  fo«  the  HSWA 
requirements  under  section  3006(g)  of 
RCRA,  42  U.S.C.  0926(g).  and  later  apply 
for  final  authorize  tion  for  the  HSWA 
requirements. 

Revisions  to  Stite  hazardous  waste 
programs  are  nectssary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  comn  lonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
266.  268  and  124  ^d  27a 

B.  Oklahoma 

Oklahoma  initi  illy  received  Gnal 
authorization  on  pecember  27. 1984. 
(See  49  FR  50362)'to  implement  its  base 
hazardous  waste  management  program. 
Oklahoma  has  received  authorization 
for  additional  revisions  to  its  program. 
These  approvals  Were  published  in  the 
FR  on  the  following  dates;  April  17. 1990. 
(55  FR  14280).  September  26, 1990,  (55  FR 
39274).  and  AprilE.  1991.  (56  FR  13411). 
On  August  31. 1990.  Oklahoma 
submitted  a  coin||lete  revision 
application  for  additional  program 
approvals.  Today,  Oklahoma  is  seeking 
approval  of  its  program  revision  in 
accordance  with  f  271.21(b)(3). 

EPA  has  reTiei4ed  the  State  of 
Oklahoma's  application,  and  has  made 
an  immediate  final  decision  that  the 
Oklahoma  hazardous  waste  program 
revision  satisfies  ail  of  the  requirements 
necessary  to  qaa^fy  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Oklahoma.  The  (aibtic  may  submit 
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written  conments  on  EPA's  final 
decision  up  until  October  21, 1991. 
Copies  of  Oklahoma's  application  for 
program  revision  are  available  for 
inflection  aiui  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  the  Oklahoma  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  States  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received.  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

The  Oklahoma  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  In  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  260  through  266.  270.  and  124  that 
were  published  in  the  Federal  Register 
through  March  7, 1989.  The  State's 
statutory  authority  is  provided  by  the 
Oklahoma  Controlled  Industrial  Waste 
Disposal  Act  as  amended.  63  O.S.  1981 
§§  1-2009  et  seq.  The  Act  was  last 
amended  May  30. 1990.  Pursuant  to  this 
Act.  the  Oklahoma  State  Department  of 
Health  issued  Rules  and  Regulations  for 
Industrial  Waste  Management,  ODH 
Bulletin  0525.  as  amended  April  12. 1990, 
effective  June  4. 1990,  and  as  amended 
June  21. 1990.  effective  August  9. 1990. 
The  chart  below  lists  the  State  analogs 
that  are  being  requested  as  equivalent  to 
the  appropriate  Federal  requirements. 

Oklahoma  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  for  in  a  future  statute  or 
regulation. 


rwtoral  CNattun 


Federal  Citation 

State  Analog 

1.  Identification  and  Listing 

Rules  and  Regulations 

of     Hczvdous     Waste: 

lor  industnal  Waste 

TraatabMy           S«udi« 

Management  OOH 

Sampte:  July    19,    1988; 

Bulletin  0525, 

[53  FR  272901. 

Ctiapter  2,  Section 

210.  as  amended 

April  12,  1990. 

•ffectiwe  June  4. 

1990. 

2    Hazardous  Waste  Man- 

Oapter 2,  Section 

agement  System,  Stand- 

210. 

ards       (or       Hazardous 

Waste      Storage       ar>d 

Treatment     Tank     Sys- 

tems;     September      2. 

1988;  [53  FR  340791. 

3   IdenMcaAon  wxl  Listing 

Oiaptar  2.  Section 

of  Hazanlous  Waste;  and 

210. 

Designation,    Reportable 

QuanMiaa,  and  NotHica- 

bon;       September       13. 

1988;  [53  FR  354121. 

4.  Permit  ModlficaSufw  for 
Hazardous  Waste  Man- 
agement Facilities;  Sep- 
tember 28,  1988:  (53  FR 
379121;  as  amended  Oc- 
tober 25.  1968;  fS3  FR 
416491. 

5.  Statistical  Methods  for 
Evaluating  Oround-Water 
Monikxing  Date  from 
HaisrtOMS  Waste  Facili- 
ties: October  11.  1968; 
[53  FR  397201. 

6.  Identificalion  and  Listing 
of  Hazardous  Waste:  Re- 
moval of  Iron  Oextran 
from  the  List  of  Hazard- 
ous Wastes;  October  31. 
1988;  [53  FR  438781. 

7.  Identification  and  Listing 
of  Hazardous  Waste:  Re- 
nwval  of  Strontium  Sul- 
fide from  the  Nst  of  Haz- 
artlous  Wastes;  October 
31.  1988;  [53  FR  438811. 

8.  Hazardous  Waste  Mis- 
cellaneous Urwts:  Stand- 
ards Appticabte  to 
Owrters  af>d  Operators: 
January  9.  1969;  [54  FR 
6151. 

9.  Amendment  to  Require- 
merts  fw  Hazardous 
Waste  Indrtarator  Per- 
noits;  January  30.  19B9; 
t54  FR  42861. 

10.  Changes  to  Merim 
Status  Faotties  for  Haz- 
ardous Waste  Manage- 
ment Permits;  Modifica- 
tions of  Hazardous 
Waste  Management  Per- 
mits; Procedures  tor 
Post-Closure  Permitting; 
March  7.  1989;  (54  fR 
95961. 


Slate  Aiutog 


Ouplsr  2.  Section 
210. 


Chapter  2.  Section 
210. 


Chapter  2,  Section. 


Chapter  2.  Section 
210. 


Chapter  2,  Section 
210. 


Oiapter2,  Section 
210. 


Chapter  2.  Section 
2ia 


C.  Decision 

I  conclude  that  the  Oklahoma 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  Oklahoma  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Oklahoma  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities. 
Oklahoma  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
sections  3007  of  the  RCRA  and  to  take 
enforcement  actions  under  sections  3008. 
3013.  and  7003  of  RCRA. 

D.  Codificatioo  in  Part  272 

EPA  uses  part  272  for  codification  of 
the  decision  to  authorize  the  Oklahoma 
program  and  for  incorporation  by 
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reference  of  those  provisions  of  the 
Oklahoma  statutes  and  regulations  that 
EPA  will  enforce  under  sections  3008, 
3013.  and  7003  of  RCRA.  EPA  is 
reserving  amending  part  272,  subpart  LL, 
until  a  later  date. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  the  Oklahoma 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands,  Intergovenunental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a],  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  e912(a),  6926.  6974(b]. 

Dated:  September  12, 1991. 
Robert  E.  Layton,  Jr., 
Regional  Administrator. 
[FR  Doc.  91-22727  Filed  9-19-91;  8:45  am] 
HUiNQ  CODE  6S60-S0-M 


40  CFR  Part  721 
[OPTS-50591A;  FRL-3932-8] 
RIN  2070-AB27 

Ethane,  2-chloro-1,1,1,2-tetrafluoro-: 
Withdrawal  of  Significant  New  Use 
Rule 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Withdrawal  of  fmal  rule. 

summary:  EPA  is  withdrawing  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  the  chemical  substance  ethane,  2- 
chloro-  1,1,1,2-tetrafluoro-.  which  was 


the  subject  of  premanufacture  notice 
(PMN)  P-88-1763.  EPA  iniUally 
published  this  SNUR  using  direct  final 
procedures.  EPA  received  a  notice  of 
intent  from  interested  parties  who  wish 
to  make  adverse  or  critical  comments  on 
this  rule.  Therefore,  the  Agency  is 
withdrawing  this  rule,  as  required  under 
the  Expedited  SNUR  rulemaking  process 
(40  CFR  721  subpart  D).  In  a  separate 
notice  of  proposed  rulemaking  in  today's 
Federal  Register.  EPA  is  proposing  a 
SNUR  for  tills  substance  wiUi  a  30-day 
comment  period. 

CFFCcnvE  date:  This  rule  is  effective  on 
September  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-543-B,  401  M  St..  SW.,  Washington, 
DC  20480,  Telephone:  (202)  260-3725, 
TDD:  (202)  260-1532. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  25, 1991.  at  56 
FR  19228,  EPA  issued  several  direct  final 
SNURs  including  a  SNUR  for  tiie 
substance  ethane,  2-chloro- 1,1,1.2- 
teti-afluoro-,  number  P-88-1763.  Under 
§  721.160,  EPA  is  required  to  withdraw 
rules  issued  under  direct  final 
procedures  if  the  Agency  receives  notice 
of  intent  to  submit  adverse  or  critical 
comments  within  30  days  of  publication 
of  die  rule  in  the  Federal  Register.  EPA 
has  received  such  a  notice  of  intent 
regarding  tiie  SNUR  for  PMN  P-88-1763 
and  is  therefore  withdrawing  the  subject 
SNUR  and,  according  to 
§  716.160(a)(3)(iii),  is  proposing  the  rule 
elsewhere  in  today's  Federal  Register. 
For  further  information  regarding  EPA's 
expedited  process  for  issuing  SNURs. 
interested  parties  are  directed  to  54  FR 
31314  (July  27. 1989). 

The  record  for  die  direct  final  SNUR 
for  this  substance  which  is  being 
withdrawn  by  this  rule  was  established 
at  OPTS-50591.  That  record  includes 
information  considered  by  the  Agency  in 
developing  this  rule,  and  includes  the 
notice  of  intent  to  submit  adverse  or 
critical  comments  to  which  the  Agency 
has  responded  with  this  notice  of 
withdrawal.  The  docket  control  number 
for  die  witiidrawal  is  OPTS-50591A.  For 
details  refer  to  the  proposal  elsewhere 
in  today's  Federal  Register.  The  relevant 
portions  of  the  original  docket  for  the 
direct  final  SNUR  are  being 
incorporated  under  OPTS-50591B,  which 
is  established  for  the  proposed  rule. 

A  public  version  of  the  records, 
without  any  CBI,  is  available  in  the 
TSCA  Public  Docket  Office  from  8  a.m. 
to  12  noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 


The  TSCA  Public  Docket  Office  is 
located  in  rm.  NB-G004,  401  M  St.,  SW.. 
Washington,  DC  20460. 

List  of  Subjecto  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  September  13, 1991. 
Victor ).  iOmm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is  amended 
as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  Part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

9721.1006   [Removed] 

2.  By  removing  8  721.1006. 

(FR  Doc.  91-22719  Filed  »-19-91;  8:45  am] 

MUJNO  COOC  MW-SO-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-932-4214-10;  A-062396] 

43  CFR  Public  Land  Order  6882 

Partial  Revocation  of  Public  Land 
Order  No.  3776  for  Selection  of  Land 
by  the  State  of  Alaska 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects 
approximately  41.23  acres  of  National 
Forest  System  land  withdrawn  for  use 
by  the  Forest  Service,  Department  of 
Agriculture,  as  the  administrative  site 
for  the  Maybeso  Experimental  Forest. 
The  land  is  no  longer  needed  for  the 
purpose  for  which  it  was  withdrawn. 
This  action  opens  approximately  35.19 
acres  of  land  for  selection  by  the  State 
of  Alaska,  if  such  land  is  otiierwise 
available.  If  die  land  is  not  selected  by 
the  State,  it  will  be  opened  to  mining 
and  will  be  subject  to  the  terms  and 
conditions  of  the  national  forest 
reservation  and  any  other  withdrawal  of 
record.  The  remaining  6.04  acres  of  land 
will  remain  closed  to  mining  until  a 
further  order  is  published. 
EFFECTIVE  DATE:  September  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7di  Avenue,  No.  13, 
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Anchorage.  Alaska  99S13-7599,  907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Inlferior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 

1.  Public  Land  Older  No.  3776,  which 
withdrew  land  for  jhe  Maybeso 
Experimental  Forest  Administrative 
Site,  is  hereby  revoked  insofar  as  it 
affects  the  followiiiR  described  land: 

Copper  River  Merii 


R  84  E,  more 


Tongass  National  Fo 

Located  within  T.  '■ 
specifically  descrih 

.     (a)  That  portion  of  li.S.  Survey  No.  0640, 
that  when  subdividec^  will  be  lot  4,  U.S. 
Survey  Na  0640.  [No^  identified  as  lot  4, 
Croup  Survey  No.  53^  as  filed  in  the  BLM 
Alaska  State  Office.)] 

The  area  described  contains  approximately 
35.19  acres.  I 

(b)  That  portion  oivS.  Surrey  No.  6640, 
that  when  subdivideq  will  be  k>t  1.  U.S. 
Survey  Na  6640.  (Now  identified  as  lot  1. 
Group  Survey  No.  538,  as  filed  in  the  BLM 
Alaska  Sute  Office.]] 

The  area  described  contains  approximately 
6.04  acres.  | 

The  areas  described  above  aggregate 
approximately  41.23  Seres. 

2.  Subject  to  valiti  existing  rights,  and 
any  other  withdrawal  of  record,  the  land 
described  in  paragraph  1(a)  above  is 
hereby  opened  for  Selection  by  the  State 
of  Alaska  under  th>  Alaska  Statehood 
Act  of  July  7. 1956.  48  U.S.C.  prec.  21 
(1988). 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act.  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  in 
paragraph  1(a)  abqve.  for  a  period  of 
ninety-one  (91)  dafs  from  the  date  of 
publication  of  this  order,  if  such  land  is 
otherwise  availablie.  Any  of  the  land 
described  herein  t&at  is  not  selected  by 
the  State  of  Alaska  will  be  subject  to  the 
terms  and  conditions  of  the  Tongass 
National  Forest  reservation  and  any 
other  withdrawal  sf  record 

4.  At  10  ajn.  on  December  17. 1991,  the 
land  described  in  paragraph  l(a]  above 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws. 
Appropriation  of  ^ny  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
adverse  possession  under  30  U.S.C  38 
(1988).  shall  vest  qo  rights  against  the 
United  States.  Acte  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  gof  emed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 


JMI 


locators  over  possessory  rights  since 
Congress  has  proNnded  for  such 
determinations  in  local  courts. 

5.  The  land  described  in  paragraph 
1(b)  above  will  remain  closed  to 
location  and  entry  under  the  United 
States  mining  laws  until  a  further 
opening  order  is  published. 

Dated:  September  16, 1991. 
Frank  A.  Bracken. 

Deputy  Secretary  of  the  Interior. 

(FR  Doc.  9X-227\2  Filed  9-19-Sl;  8:45  amj 

StLUNO  COOC  4310-JA-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rl^tts  Program 

AQENCV:  Office  of  Personnel 

Management 

ACnOM:  Final  rule  with  request  for 

comments.  

summary:  The  Office  of  Personnel 
Management  (OPM)  is  establishing  a 
new  office  for  filing  appHcations  or 
complaints  under  the  Voting  Rights  Act 
of  1965,  as  amended.  The  Attorney 
General  has  determined  that  this 
designation  is  necessary  to  enfon»  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution. 

DATES:  This  rule  is  effective  September 
17, 1991.  In  view  of  the  need  for  its 
publication  without  an  opportunity  for 
prior  comment,  comments  will  still  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  before  October 
21, 1991. 

AOOMESSeS:  Send  or  deliver  comments 
to  James  S.  Green.  Deputy  General 
Counsel  Office  of  Personnel 
Management,  room  7F08A,  1900  E  Street 
NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT. 
Stephanie  Peters.  (202)  606-1701. 
SUPPLEMENTARY  INFORMATION:  The 
Attorney  General  has  designated  Adams 
Coimty,  Mississippi  and  Monroe  County. 
Mississippi,  as  additional  examination 
points  under  the  provisions  of  the  Voting 
Rights  Act  of  1965,  as  amended.  He 
determined  on  September  11, 1991,  that 
diis  designation  is  necessary  to  enforce 
the  guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution.  Accordingly,  pursuant  to 
section  6  of  the  Voting  Rights  Act  of 
1965,  as  amended.  42  U.S.C.  1973d,  OPM 
will  appoint  Federal  Examiners  to 
review  the  quaUfications  of  applicants 
to  be  registered  to  vote  and  Federal 
Observers  to  observe  local  elections. 


Under  section  553(b)(3)(B)  of  title  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM's  legal  responsibilities 
under  42  U.S.C  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965,  as 
amended,  which  require  OK^  to  publish 
counties  certified  by  the  U.S.  Attorney 
General  and  locations  with  these 
counties  where  citizens  can  be  federally 
listed  and  become  eligible  to  vote,  and 
where  Federal  observers  can  be  sent  to 
observe  local  elections. 

Under  section  553(d)(3)  of  title  5  of  the 
United  States  Code,  the  Director  finds 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  in  view  of  the 
pending  election  to  be  held  in  the 
subject  county,  where  Federal  observers 
will  observe  Oie  election  under  the 
authority  of  the  Voting  Rights  Act  of 
1965,  as  amended. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regidation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  adds  one  new  location  to  the 
hst  of  counties  in  the  regulations 
concerning  OPM's  responsibilities  under 
the  Voting  Rights  Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure,  Voting  Rights. 
U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director 

Accordingly.  OPM  is  amending  45 
CFR  part  801  as  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  S  U.S.C  1103;  7. 9.  79,  Stat  44a 
411  (42  U.S.C.  SS  1973e,  1973g). 

2.  Appendix  A  to  part  801  is  amended 
by  adding  alphabetically  the  Adams  and 
Monroe  Counties  to  Mississippi  to  read 
as  follows: 

Appendix  A 
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Mississippi 

Adams;  Prentiss  Inn,  U.S.  61  S.  Natchez. 

Mississippi  39121:  (601)  442-7524/25: 

September  17. 1991. 
Monroe;  Sheiiane  Motel,  Room  44.  Highway 

45  N,  Aberdeen,  Mississippi.  39730;  (601) 

369-2192/2193:  September  17. 1991. 

•  •  *  «  * 

(FR  Doc.  91-22563  Filed  9-19-91;  8:45  am] 

BILUMO  COOC  SSaft-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  28 
(CGD  88-079] 
RIN211S-A012 

Commercial  Flstiing  Industry  Vessel 
Regulations  Document 

AQCNCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule;  corrections. 

SUMMARY:  This  notice  corrects 
regulations  previously  published  in  the 
Federal  Register  August  14. 1991  [56  FR 
40364]  regarding  the  Coast  Guard's 
issuance  of  regulations  for  documented 
or  state  numbered  uninspected  fishing, 
fish  processing,  and  fish  tender  vessels 
to  implement  provisions  of  the 
Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1988.  These  regulations  are 
intended  to  improve  the  overall  safety  of 
commercial  fishing  industry  vessels. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
September  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Ed  McCauley.  Merchant  Vessel 
Inspection  and  Documentation  Division, 
Fishing  Vessel/Offshore  Activities 
Branch  (G-MVI-4],  room  1405,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street.  SW,  Washington.  DC  20593-0001, 
(202)-267-2307. 

SUPPLEMENTARY  INFORMATION:  These 

regulations  apply  to  all  U.S.  Commercial 
fishing  industry  vessels,  whether 
existing  before,  or  built  or  altered  after 
September  15. 1991.  and  provide 
requirements  for  their  equipment, 
design,  and  operations.  Additional 
equipment  is  required  for  documented 
vessels  that  operate  beyond  the 
Boundary  Lines  or  that  operate  with 
more  than  16  individuals  on  board. 
Design  and  construction  requirements 


that  apply  to  vessels  built  after  or  which 
undergo  a  major  conversion  completed 
after  September  15. 1991.  are  also 
included,  if  those  vessels  operate  with 
more  than  16  individuals  on  board. 
Additionally,  casualty  and  injury 
reporting  requirements  are  included  that 
apply  to  all  underwriters  of  primary 
insurance  for  commercial  fishing 
industry  vessels,  owners  of  commercial 
Tishing  industry  vessels,  and  all 
employees  injured  on  such  vessels. 

Corrections: 

(1)  On  page  40364. 1st  column,  under 

pOR  FURTrlER  INFORMATION  CONTACT: 

section,  delete  all  information  and  insert 
the  following:  LCDR  Ed  McCauley. 
Merchant  Vessel  Inspection  and 
Documentation  Division.  Fishing 
Vessel/Offshore  Activities  Branch  (G- 
MVI-4).  room  1405,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW. 
Washington.  DC  20593-0001,  (202)-267- 
2307. 

(2)  On  page  40365,  3rd  column,  8th 
paragraph,  line  2,  change  the  date  from 
"May  16, 1990"  to  May  16. 1991. 

(3)  On  page  40368. 1st  column,  5th 
paragraph,  line  16,  change  "may"  to 
"many"  so  that  it  reads  "where  many 
wearable  PFDs". 

(4)  On  page  40369,  2nd  column,  2nd 
paragraph,  line  3,  change 
implementation  date  to  read  November 
15, 1991. 

(5)  On  page  40371,  2nd  column,  2nd 
paragraph,  line  13.  delete  the  word  "of* 
so  it  reads  "concern  because  the 
relatively". 

(6)  On  page  40372. 1st  column,  2nd 
paragraph,  line  4,  change  the  statute 
reference  to  read  §  28.140(c). 

(7)  On  page  40386.  substitute 
September  15, 1991  for  the  [effective 
date]  in  the  2nd  and  4th  decision  tree 
diamonds. 

(8)  On  page  40388,  2nd  column.  Ist 
para^^ph.  line  8.  change  "§  28.710"  to 
read  S  28.58a 

(9)  On  page  40388.  2nd  column.  4th 
paragraph,  line  19.  add  a  coma  after  the 
word  "equipment"  so  it  reads  "such 
equipment",  is  adequate". 

(10)  On  page  40392, 1st  column,  5th 
paragraph,  change  "Section  28.600"  to 
read  Section  28.700. 

(11)  On  page  40392, 1st  column,  7th 
paragraph,  change  "Section  28^10"  to 
read  Section  2a7ia.. 


(12)  On  page  40392.  2nd  column,  3rd 
paragraph,  change  "Section  28.620"  to 
read  Section  28.720. 

§28.115    (Corrected] 

(13)  On  page  40397,  Ist  column,  in 
S  28.115  Table  28.115,  "Devices 
required"  column,  line  4.  delete  meters). 

S  28.120    (Corrected] 

(14)  On  page  40398.  §  28.120  Table 
28.120(a),  "Area"  column,  line  1,  delete 
coma  between  "miles"  and  "of  so  it 
reads  "20-50  miles  of  coastline". 

S  28.120    (Corrected] 

(15)  On  page  40398.  Table  28.120(a), 
"Area"  column,  line  3,  add  a  coma 
between  "Line"  and  "within"  so  it  reads 
"Boundary  Line,  within". 

S  28.120    (Corrected] 

(16)  On  page  40398,  Table  28.120(c), 
"Vessel  type"  column,  line  6,  change  "11 
meters")  to  read  (11  meters). 

§28.160    (Corrected) 

(17)  On  page  40400,  in  9  28.160  Table 
28.160,  "Quantity  and  location"  column, 
line  8.  delete  colon  between  "the"  and 
"vicinity"  so  It  reads  "located  in  the 
vicinity  of. 

§28.500    (Corrected] 

(18)  On  page  40407,  3rd  column,  9th 
paragraph,  3rd  line,  in  §  28.500,  insert 
the  word  "started"  between 
"conversion"  and  "on"  so  it  reads 
"major  conversion  started  on  or  after". 

§28.550   (Corrected] 

(19)  On  page  40410, 1st  column.  7th 
paragraph,  line  1-2.  in  fi  28.550  change 
"(0.423  Newtons  per  square  meter)"  to 
30  Kilograms  per  square  meter). 

(20)  On  page  40410,  Ist  column.  8th 
paragraph,  line  1-2.  change  "(0.021 
Newtons  per  square  millin;»eter)"  to  (15 
Kilograms  per  square  meter). 

§28.570    (Corrected] 

(21)  On  page  40413,  3rd  column,  in 

S  28.570  Table  28^75.  under  "Y"  column, 
line  5,  change  "0.65"  to  0.97. 

§28.575    (Corrected] 

(22)  On  page  40414.  in  Subpart  E— 
Stability,  §  28.575.  amend  to  include 
Figure  28.575:  added  following  Table 
28.575. 
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Area  a 


p£ge 


§28.580    [Corredtd] 

(23)  On  page  M  415, 
Stability.  §  28.58( 
and  move  it  to 
column  2,  after  § 

Dated:  Septembe^  13. 1991. 
D.H.  Whitten. 

Acting  Chief.  Offici  < 
Security  and  En  vii 
(FR  Doc.  91-22611 

BILUNa  CODE  4«10-l4ll 


Area  b 


Lesser  of  downflooding 
angle  or  40  degrees 


A^  A,2 

Heel  Angle  (degrees  or  radians) 

Figure  28.575 


.  in  Subpart  E — 
remove  Figure  28.580 
40416  inserting  it  in 
28.580(i). 


of  Marine  Safety, 
'rknmen  tal  Protection. 
■iled  9-19-91:  8:45  am] 


FEDERAL  COMI^UNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  »jl-160;  RM-77181 

Radio  BroadcaaiUng  Services;  Sterling, 
KS 


agency:  Federa 
Commission. 

action:  Final  rxile. 


summary:  This 
239A  to  Sterling, 
a  petition  filed ' 
FR  28129.  June 


I  ocimient  allots  Channel 
Kansas,  in  response  to 
by  Early  Williams.  See  56 
iP.  1991.  The  coordinates 


Communications 


for  Channel  239A  are  38-10-56  and  98- 
14-27.  There  is  a  site  restriction  4.6 
kilometers  (2.9  miles)  southwest  of  the 
community.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  Date:  October  28. 1991. 

The  window  period  for  filing 
applications  for  Channel  239A  at 
Sterling  will  open  on  October  29. 1991. 
and  close  on  November  29. 1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-160. 
adopted  September  4. 1991,  and  released 
September  16. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center.  1714  21st 
Street.  NW..  Washington.  DC  20036. 
(202)  452-1422. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73.202   lAnwndcd] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  adding  Channel  239A,  Sterling. 

Federal  Communications  Commission. 
Miduel  C  RufU. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-22705  Filed  9-19-91;  8:45  am| 
■nxiNO  cooc  tnt-ot-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adrntnistratlon 

49  CFR  Part  580 

[Docket  Na  87-09  Notic*  IS] 

RIN  2127-AC42 

Odometer  Disdoeure  Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

summary:  This  notice  amends  the 
odometer  regulations  in  49  CFR  part  580 
to  implement  the  1990  amendments  to 
the  Federal  odometer  law  relating  to  the 
use  of  powers  of  attorney  (Pub.  L  101- 
641).  The  notice  defines  "original  secure 
p>ower  of  attorney."  provides  that  a 
transferee  who  exercises  a  power  of 
attorney  may  submit  a  copy  of  the  title 
to  the  State  (without  having  to  submit  an 
application  for  a  new  title)  along  with 
the  original  power  of  attorney,  provides 
that  the  State  shall  retain  the 
documents,  and  establishes  a  process 
for  the  States  to  petition  for  approval  of 
alternative  procedures.  It  also  addresses 
the  use  of  reassignment  documents  and 
makes  additional  clarifying 
amendments. 

dates:  This  final  rule  is  effective  as  of 
October  21, 1991.  except  that  the 
amendment  to  S  580.5  is  effective  as  of 
June  22, 1992. 

ran  niRTHER  information  contact: 

Mattie  Cohan  Condray.  O^ice  of  the 
Chief  Counsel  room  5219.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington. 
DC.  20590  (202-36&-1834]. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  issues  a  Hnal  rule  to 
implement  the  latest  in  a  series  of 
amendments  to  the  Federal  odometer 
law,  enacted  as  part  of  an  ongoing  effort 


to  aoconunodate  the  commercial  needs 
of  the  automobile  industry  and  the 
administrative  needs  of  the  State  titling 
agencies  without  compromising  the 
consumer  protection  afforded  by  the 
law. 

These  legislative  adjustments  reflect 
circumstances  arising  after  the  Truth  in 
Mileage  Act  of  1986  (Pub.  L  99-579) 
(TIMA),  a  law  that  amended  the 
odometer  law  (Pub.  L.  92-513. 15  y.S.C. 
1981-1991)  to  require  each  person  selling 
a  motor  vehicle  to  disclose  the  odometer 
reading  on  the  vehicle's  tide,  rather  than 
using  a  separate  statement.  The  law 
directed  the  States  to  conform  their 
titles  and  titling  procedures  to  enable 
the  titles  to  be  used  for  odometer 
disclosure.  Although  most  States  had 
already  begun  to  use  the  title  for 
odometer  disclosure,  the  final  rule 
issued  by  NHTSA  to  implement  the  law 
(53  FR  29464,  August  5, 1968)  required  a 
number  of  adjustments  in  State 
procedures  as  well  as  in  commercial 
practices. 

The  adjustment  in  commercial 
practice  that  met  the  strongest 
opposition  from  the  motor  vehicle 
industry  was  the  rule's  prohibition  of  the 
use  of  powers  of  attorney  (PGA)  for 
odometer  disclosure.  The  agency 
considered  the  vehicle  title  to  be  of. 
paramount  importance  in  retaining 
odometer  information  necessary  for 
enforcement  purposes,  and  regarded  the 
POA  as  a  document  that  could  be  used 
to  avoid  disclosure  on  the  title.  The 
industry,  in  contrast,  saw  the  POA  as 
essential  in  transactions  where  the  tide 
was  lost  or  in  the  hands  of  a  bank  or 
other  lienholder  and  was  therefore  not 
available  to  the  owner  at  the  time  of  the 
sale.  Without  a  POA  authorizing  the 
purchaser  to  execute  the  odometer 
disclosure  on  the  title,  it  was  argued,  the 
purchaser  would  have  to  have  the  seller 
return  to  complete  the  transaction — a 
situation  that  could  lead  to  cosUy  delays 
for  commercial  purchasers. 

In  response  to  the  industry's  concerns. 
Congress  amended  TIMA  in  1968  (Pub. 
L.  100-561)  to  permit  the  use  of  a  secure 
povrar  of  attorney  in  circumstances 
where  the  tide  was  not  present  at  the 
time  of  sale,  on  condition  that  the 
transferor  keep  a  copy  of  the  POA  and 
that  the  transferee  return  the  original 
POA  to  the  State  after  executing  the 
disclosure  on  the  tide.  The  amendment 
directed  fJHTSA  to  establish  reasonable 
conditions  for  the  use  of  the  POA. 

In  an  interim  final  rule  to  implement 
the  amendment  (54  FR  9609.  March  8, 
1989).  the  agency  permitted  the  use  of  a 
secure  POA  when  the  tide  is  held  by  a 
lienholder  and  stipulated  that  the  person 
receiving  the  POA  must  return  the 
original  POA  to  Uie  State,  along  widi  die 


title  showing  the  executed  odometer 
statement  and  an  application  for  a  new 
tide. 

In  response  to  comments  that  the  POA 
procedures  were  too  restrictive,  NHTSA 
issued  a  final  rule  (54  FR  35879,  August 
30, 1989)  modifying  the  procedure  by 
permitting  the  use  of  a  POA  when  the 
title  has  been  lost  or  misplaced  as  well 
as  when  it  is  held  by  a  lienholder.  but 
adopting  the  requirement  for  the 
transferee  to  submit  a  title  application 
with  the  POA.  The  latter  requiremp"' 
prompted  four  petitions  for 
reconsideration,  which  the  agency 
denied  on  February  22, 1990  (55  FR 
6257). 

The  denial  of  the  petitions  for 
reconsideration  did  not  quiet  the 
controversy  about  the  requirement  that 
a  title  application  be  submitted  with  the 
POA.  The  dealers  associations  argued 
that  the  requirement  disregarded  the 
commercial  reality  of  the  used  car 
business,  in  which  a  significant 
percentage  of  vehicles  acquired  by  trade 
or  purchase  are  not  sold  direcUy  to  a 
retail  consumer  but  are  wholesaled.  In 
the  typical  wholesale  ti-ansaction.  it  was 
argued,  the  selling  dealer  would  never 
obtain  title  himself  but  would  simply 
execute  the  reassignment  form  on  the 
title  to  the  wholesale  purchaser.  A 
requirement  to  obtain  a  tide  would  thus 
create  delays  and  add  cost  to  many 
transactions,  without  beneHt  to 
consumers. 

In  the  midst  of  these  objections,  the 
agency  received  a  petition  from  the 
State  of  Florida  which  seemed  to  offer  a 
suitable  alternative.  Under  the  Florida 
proposal,  the  transferee  would  use  its 
authority  under  a  POA  to  execute  the 
odometer  disclosure  on  the  title,  but 
instead  of  submitting  an  apphcation  for 
title  to  the  State  with  die  original  POA, 
would  submit  only  a  copy  of  the  title 
showing  the  executed  odometer 
statement.  The  State  would  thereupon 
file  both  documents  and  would  have 
them  available  for  any  Investigation  of 
alleged  odometer  fraud.  The  transferee 
could  proceed  to  use  the  original  title  to 
reassign  ownership  to  a  wholesaler, 
without  delay  or  hindrance.  NHTSA 
granted  die  Florida  petition  on  July  23. 
1990,  and  subsequentiy  issued  a  notice 
of  proposed  rulemaking  (55  FR  34941, 
August  27. 1990). 

During  the  pendency  of  the 
rulemaking  on  the  Florida  petition, 
another  amendment  to  TIMA  was 
enacted  (Pub.  L  101-641.  November  28. 
1990).  which  bars  the  agency  from 
requiring  a  new  tide  to  be  issued  by  the 
State  wbdch  issued  the  power  of 
attorney.  This  amendment  effectively 
directs  NHTSA  to  terminatf'  its 
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POA.  At  tht  same 


requirement  that  tl  e  transferee  submit 
an  applicaticn  for  I  itle  with  the  original 


ime,  the  amendment 


authorizes  the  agei  icy  to  require  the 
State  to  retain  the  )ower  of  attorney  or 
to  adopt  allemativ ;  measures  consistent 
with  the  purposes  <  )f  the  act.  The 
amendment  thus  authorizes  the  agency 
to  adopt  a  procedure  resembling  that 
proposed  in  respoi  se  to  the  Florida 
petition. 

On  February  28. 1991,  NHTSA  issued 
a  notice  withdraw  ng  the  August  1990 
NPRM  and  proposing  rulemaking  to 
implement  6ie  provisions  of  the  new 
amendment  (56  FR  8313).  and  has 
completed  its  revi(  w  of  the  comments 
submitted  in  response  to  that  notice.  It  is 
the  agency's  hope  that  the  following 
discussion  of  the  provisions  adopted  in 
the  final  rule  will  i  esolve  the  issues 
surrounding  the  us  e  of  the  POA  and 
other  documents  u  sed  for  the  disclosure 
of  odometer  infon  lation. 

Definitions 

In  the  February  J8  notice,  NHTSA 
proposed  to  amen  1  S  580.3  to  define 
"original  power  of  attorney"  as  the 
secure  document  issued  by  the  State 
and  any  attached  copies  which  are  also 
printed  on  secure  paper. 

enters,  the  National 
k's  Association 
fational  Auto  Auction 

J.  addressed  this 
supported  the 
lat  the  proposed 
facilitate  commerce  in 
pe  State  that  issued 
ney  is  not  the  same  as 
I  issue  the  new  title." 
opposed  the  definition 
I  proposed  instead  to 
(Whether  or  not  on 
•  an  "original."  The 
1  definition  would 
intent  that  the  secure 
kferred  back  to  the 
tpecifying  that  the 

^ Jttomey  form  be  set 

forth  by  means  of  a  secure  printing 
process  or  other  ^cure  process,  it  seems 
clear  that  Congress  intended  the 
distinguishing  feature  between  an 
"original"  and  a  jcopy"  be  the  secure 
nature  of  the  "original." 

NAAA  also  suggested  that  the  making 
of  secure  copies  might  be  technically 
unfeasible.  Although  NHTSA  does  not 
require  more  thai  i  one  secure  document, 
there  is  nothing  ii  i  the  rulemaking  record 
to  indicate  that  a  multi-copy  form  with 
more  than  one  se  cure  copy  could  not  be 
readily  produced  Neither  the  American 
Association  of  M  otor  Vehicle 
Administrators  (  U^MVA),  nor  any  other 
commenter,  sugg  jsted  this  would  be 
technically  unfea  sible  and  NAAA  did 


Only  two  cor 
Automobile  Dealt 
(NADA)  and  the 
Association  (N/ 
definition.  NADA  I 
definition,  stating 
amendment  "will  f 
instances  where 
the  power  of  attoil 
the  State  that  will 
NAAA.  however,  | 
as  too  narrow  and 
allow  any  copy, 
secure  paper,  to  1 
adoption  of  such 
thwart  Congress' 
document  be  trai 
issuing  State.  By  i 
secure  power  of  i 


IMI 


not  provide  any  data  or  information  to 
support  its  position.  Rather,  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  suggested  that 
such  secure  copy  forms  could  be  made 
available.  Thus,  the  NAAA  suggestion 
will  not  be  adopted  and  the  definition  of 
"original  power  of  attorney"  will  remain 
as  proposed. 

The  proposed  definition  of  original 
power  of  attorney  raised  another  issue. 
AAMVA.  NADA.  NAAA.  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  and  the  California 
Department  of  Transportation  each 
suggested  that  the  original  POA  should 
be  passed  on  with  the  title  instead  of 
being  returned  to  the  issuing  state. 
These  commenters  argue  that  by 
keeping  the  original  title  and  POA 
together,  any  alterations  on  the  title  or 
POA  would  be  easier  to  detect  when 
they  are  eventually  submitted  to  the 
State  in  which  the  car  is  next  titled. 

Although  there  may  be  merit  in  having 
the  original  POA  accompany  the  title, 
the  agency  has  no  discretion  to  permit 
this  procedure  as  an  alternative  to 
returning  the  POA  with  the  title.  The 
statute  states  that  "the  person  granted 
such  power  of  attorney .  .  .  shall  submit 
the  original  back  to  the  State".  In  view 
of  this  statutory  requirement,  the  final 
rule  requires  the  original  POA  to  be 
returned  to  the  State  of  issuance. 
However,  to  address  the  concerns  of 
those  who  believe  that  the  POA  should 
accompany  the  title,  the  agency  notes 
that  the  definition  of  "original  power  of 
attorney"  permits  a  secure  copy  of  the 
POA  to  be  considered  an  "original."  As 
NADA  stated  in  support  of  our 
definition,  "allowing  for  multicopy 
originals  will  allow  an  'original'  to  be 
sent  to  the  State  that  issued  the  power 
of  attorney  as  well  as  one  to  be  sent 
forward  with  the  title."  as  the  States 
would  like. 

Submission  of  the  Power  of  Attorney 
and  Title  to  the  State 

The  Pennsylvania  Department  of 
Transportation  (PennDOT)  noted  that 
the  language  in  the  rule  requiring  the 
person  exercising  the  power  of  attorney 
to  submit  it  to  the  issuing  state  "with  a 
copy  of  the  transferor's  title"  could, 
"[u]nder  strict  interpretation. .  .  . 
require  a  copy  of  the  title  even  in 
circumstances  where  the  power  of 
attorney  was  being  submitted  with  the 
actual  title  for  processing  of  a  [new  title 
application]."  NHTSA  did  not  intend  to 
require  a  copy  of  the  title  in  addition  to 
the  actual  title  document  in  such  cases, 
nor  does  the  agency  believe  that 
Congress  intended  such  a  result. 
Accordingly.  NHTSA  adopts,  with  minor 
editorial  adjustment.  PennDOTs 


suggestion  to  amend  the  language  of 
S  580.13(f)  to  specify  that  the  transferee 
exercising  a  power  of  attorney  shall 
submit  to  the  issuing  State  the  original 
power  of  attorney  with  either  a  copy  of 
the  transferor's  title  or  the  actual  title  if 
the  transferee  is  submitting  a  title 
application  at  the  same  time. 

Another  clarifying  amendment  was 
suggested  by  the  Missouri  Department 
of  Revenue.  Missouri  recommended  that 
9  580.13(f)  of  the  rule  state  specifically 
that  the  transferee  submit  a  copy  of  the 
"front  and  back"  of  the  transferor's  title 
when  returning  the  executed  power  of 
attorney  to  the  issuing  state.  We 
appreciate  Missouri's  concern  but  do  not 
think  it  is  necessary  to  add  such 
language  to  the  regulatory  text.  We 
think  it  is  clear  that  the  term  title  refers 
to  the  entire  document,  front  and  back, 
and  that  anything  less  than  the  whole  of 
the  title  is  not  the  "title."  but  a  portion 
of  the  title.  The  transferee  will  need  to 
submit  a  copy  of  both  sides  of  the  title  in 
order  to  comply  with  the  requirements 
of  §  580.13(f). 

The  Washington  State  Department  of 
Licensing  commented  that  returning  the 
power  of  attorney  and  a  copy  of  the  title 
to  the  issuing  state  will  create  problems 
because  the  power  of  attorney  and  the 
title  may  not  have  been  issued  by  the 
same  State  and.  therefore,  the 
documents  would  have  to  be  returned  to 
different  States.  Such  is  not  the  case. 
The  regulation  specifies  that  "lt]he 
transferee  shall  submit  the  original 
power  of  attorney  form  to  the  State  that 
issued  it.  with  a  copy  of  the  transferor's 
title."  Consequently,  the  "issuing"  State 
to  which  both  documents  must  be 
returned  is  the  State  that  issued  the 
power  of  attorney.  There  is  no 
requirement  for  submitting  any 
document  to  the  State  that  issued  the 
original  title. 

Retention  of  Powers  of  Attorney  by  the 
State 

The  new  law  expressly  prohibits 
NHTSA  from  requiring  title  applications 
to  be  filed  with  powers  of  attorney 
(POA),  and  expressly  grants  NHTSA  the 
authority  to  require  the  States  to  retain 
submitted  powers  of  attorney.  The 
agency  therefore  proposed  to  amend 
§  580.13(f)  to  eliminate  the  requirement 
that  title  applications  accompany  the 
powers  of  attorney  submitted  back  to 
the  State  by  the  persons  exercising 
them.  The  agency  received  no  comments 
regarding  this  proposed  amendment  and 
adopts  it  without  change. 

The  Pennsylvania  Department  of 
Transportation  requested  an 
amendment  stating  that  the  "Stale 
issuing  the  original  power  of  attorrey 
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form  MAY  ctioose  wliether  to  accept  a 
copy  of  tlie  transferor's  title  or  require 
tlie  original  title  document  to  be 
submitted  with  the  secure  power  of 
attorney."  As  with  other  discretionary 
provisions  in  TTMA,  the  Federal  law  will 
not  require  any  transferee  to  retitle  a 
vehicle  in  connection  with  the  use  of  a 
secure  power  of  attorney,  but  the 
Federal  law  does  not  prohibit  a  State 
from  adopting  such  a  requirement  if  it  so 
chooses. 

NHTSA  further  proposed  to  amend 
S  580.13{f}  to  require  a  State  which 
receives  an  executed  power  of  attorney 
and  transferor's  title  in  accordance  with 
that  section,  to  retain  those  documents 
for  five  years.  The  five  year  retention 
period  was  intended  to  parallel  the 
record  retention  requirement  imposed 
on  dealers,  distributors  and  lessors. 

The  Washington  State  Department  of 
Licensing  was  the  only  commenter  who 
objected  to  any  State  record  retention 
requirement.  Although  it  did  not  actually 
suggest  that  the  proposed  retention 
requirement  be  withdrawn,  it  did  state 
that  "NHTSA  cannot  expect  States  to 
keep  the  original  secure  POA  and  title 
copy  documents  (even  in  microfilm 
form]  of  vehicles  which  have  left  their 
jurisdictions  to  be  titled  in  another 
jurisdiction."  Washington  provided  no 
evidence  to  support  its  claim  that  the 
mere  retention  of  records  would  be 
impossible.  While  the  State  did  note  a 
trend  toward  "paper  elimination,"  States 
are  not  limited  to  retaining  the  records 
in  paper  form.  Furthermore,  none  of  the 
other  States  who  commented,  nor 
AAMVA  in  any  way  suggested  that  the 
very  concept  of  retaining  these  records 
is  impracticable.  Finally,  elimination  of 
this  requirement  would  hamper 
enforcement  efforts  and  thwart  the 
intent  of  Congress. 

Several  commenters  urged  NHTSA  to 
decrease  the  retention  period, 
recommending  instead  a  one  year 
retention  requirement  or  a  retention 
period  equal  to  the  State's  current  titling 
record  retention  period.  The  California 
Department  of  Motor  Vehicles  (CaDMV) 
and  the  AAMVA  for  example,  each 
noted  that  most  fraud  is  detected  within 
12  months  of  titling,  making  the  first 
year  of  retention  most  crucial.  The 
Texas  State  Department  of  Highways 
and  Public  Transportation  indicated 
that,  once  retitled,  the  new  titling  state 
will  have  a  copy  of  the  requisite  records. 
AAMVA,  NADA,  CaDMV  and  the  Iowa 
Department  of  Transportation  all 
commented  that  five  years  is  longer  than 
most  current  State  titling  record 
retention  periods  and  that  a  five  year 
period  will  require  additional  handling. 


resulting  in  additional  costs  to  the 
States. 

Upon  reviewing  these  comments,  the 
agency  has  concluded  that  a  fixed  five- 
year  retention  period  would  be  unduly 
burdensome  to  the  States.  NHTSA  does 
not  favor  an  across-the-board  one  year 
retention  period.  While  most  fraud  may 
be  detected  within  the  first  12  months 
after  titling,  a  significant  amount  of 
fraud  is  not  detected  within  that  time. 
Consequently,  a  period  longer  than 
twelve  months  is  preferable.  Under 
S  580.13(f)  as  originally  adopted,  a 
power  of  attorney  form  submitted  to  the 
State  with  a  title  application  would  be 
retained  for  a  period  equal  to  the  State's 
standard  titling  record  retention  period, 
which  would  not  necessarily  be  five 
years  (but,  given  current  State  practice, 
would  exceed  one  year).  In  light  of  this 
and  of  the  cost  concerns  of  the 
commenters,  the  agency  agrees  that  its 
enforcement  concerns  can  be  met 
without  mandating  a  five  year  retention 
period  and  therefore  adopts  the 
suggestion  of  several  commenters  that 
the  powers  of  attorney  be  retained  by 
the  State  for  a  period  of  three  years  or  at 
least  equal  to  the  State's  titling  record 
retention  period,  whichever  is  shorter. 
As  stated  in  the  NPRM,  the  State  may 
retain  either  the  original  copies  it 
receives  or  a  photostat,  carbon  or  other 
facsimile  copy,  including  any  media  by 
which  such  information  may  be  stored, 
provided  there  is  no  loss  of  information. 

Approval  of  Alternate  Requirements 

The  TIMA  contemplates  the 
administrative  approval  by  NHTSA  of 
alternative  methods  of  odometer 
disclosure,  provided  those  alternate - 
methods  are  consistent  with  the 
purposes  of  the  Act.  At  the  time  the  1990 
amendment  was  enacted,  the  agency 
had  issued  a  rulemaking  notice 
proposing  a  mechanism  in  S  580.11 
whereby  the  agency  could  grant  a 
State's  request  for  approval  of  an 
alternative  to  the  requirements  of 
S  580.13(f)  regarding  the  disposition  of 
POAs.  Although  that  notice  was 
withdrawn,  the  proposal  was  reissued 
with  the  NPRM.  Under  that  proposal,  a 
State  could  submit  a  petition  to 
NHTSA's  Chief  Counsel  setting  forth  the 
requirements  in  effect  in  the  petitioning 
State,  including  a  copy  of  the  applicable 
State  law  or  regulation  and  an 
explanation  of  how  the  requirements  are 
consistent  with  the  Act.  Notice  of  grant 
or  denial  of  the  petition  would  be  issued 
by  the  Chief  Counsel  to  the  petitioner 
without  further  notice  in  the  Federal 
Register. 

Three  commenters,  NAAA,  NADA 
and  the  Oregon  Department  of 
Transportation  (ODOT).  expressed  an 


opinion  on  this  proposal.  NAAA 
opposed  the  proposal  while  NADA  and 
ODOT  supported  it  with  suggestions  for 
further  improvement. 

As  an  initial  matter,  NAAA 
questioned  NHTSA's  authority  to 
approve  alternate  State  procedures  for 
submission  of  odometer  disclosure 
documents.  To  substantiate  its  claim, 
NAAA  argued  that  the  section  of  TIMA 
dealing  with  approval  of  alternate 
requirements  does  not  address  the 
procedure  by  which  disclosure 
documents  shall  be  submitted  to  the 
State.  It  is  the  agency's  view  that  TIMA 
authorizes  the  agency  to  approve 
procedural  alternatives  as  well  as 
disclosure  format  alternatives.  House 
Report  99-833,  discussing  inter  alia,  the 
requirements  contained  in  TIMA, 
explains  the  intended  reach  of  the 
alternate  requirement  approval 
requirement:  "(this  provision]  states  that 
the  requirements  of  subsections  (d)  and 
(e)(1)  [which  concern  the  use  of  secure 
titles  containing  mileage  disclosure 
statements  and  require  lessees  to 
provide  mileage  statements  to  their 
lessors  upon  the  lessors'  transfers  of 
their  vehicles]  shall  apply  in  a  state 
unless  the  State  has  in  effect  alternate 
motor  vehicle  mileage  requirements 
approved  by  the  Secretary  of 
Transportation."  This  language  does  not 
imply  that  Congress  intended  to  limit  the 
agency's  authority  to  approve  alternate 
disclosure  formats  only. 

While  the  agency  believes  that  the 
"alternate  requirements"  section  of 
TIMA  alone  provides  statutory  authority 
to  NHTSA  to  create  the  approval 
mechanism  we  have  proposed,  the 
subsequent  amendments  provide  further 
authority.  For  example.  1988  and  1990 
amendments  each  specifically  discuss 
the  disposition  of  the  secure  power  of 
attorney  and  neither  suggests  that  the 
agency's  authority  to  approve 
alternatives  is  circumscribed. 

NAAA's  substantive  opposition  to  the 
proposal  centers  around  a  concern  that 
the  creation  of  such  an  approval 
mechanism  will  foster  non-uniformity 
and  will  "exacerbate  *  *  *  confusion 
*  *  *  in  interstate  titling  procedures." 
We  appreciate  NAAA's  concern  and 
agree  that  greater  uniformity  among 
State  titling  laws  and  procedures  would 
be  desirable.  However,  Congress  never 
intended  to  preempt  all  State  vehicle 
registration,  titling  and  sales  laws.  In 
fact,  as  noted  in  House  Report  99-833, 
Congress  provided  in  the  law  for 
approval  of  alternate  requirements  to 
"give  States  maximum  flexibility  in 
implementing  odometer  disclosure 
provisions."  NHTSA  has  attempted  to 
follow  this  approach  throughout  the 
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rulemaking  proce^  We  have  tried, 
where  poniijle.  to  preserve  State 
diacretion.  Where  we  have  lu&ited  that 
discretion,  it  is  because  Coo^essional 
intent  and  the  nee|ds  oi  the  Act  demaod 

Moreover,  NHTBA  does  not  share 
NAAA's  betief  thit  the  creation  of  a 
mechanMra  to  approve  alternate 
procedures  for  the  disposition  of  seoire 
powers  of  attorney  will.  in.  fact  result  in 
"fifty  or  mote  different  procedures."  The 
creation  of  a  medianisiB  does  not 
automatically  resalt  in  the  exercise  of 
that  mechanism.  Since  its  orisina) 
elective  date  of  April  29. 1989.  S  560.11 
has  contained  a  procedure  for  the 
approval  of  disclolBures  o4ber  than  those 
specified  in  the  regulation  and  ^te 
agency  has  yet  to  receive  a  petition 
under  Aat  section-  Furthermore,  the 
need  for  altemalei  seatre  power  of 
attorney  dispositi4>n  methods  should  be 
diminished  because  the  retitling 
re<fuireineiit  has  been  eliminated. 
However,  the  ageikcy  still  beheves  that 
it  is  important  to  lave  the  abikty  to 
assess  alternate  nledioda  should  a  State 
develop  a  system  that  will  meet 
enforcement  needB  while  better  meeting 
some  State-specific  need  ol  its  own. 

We  also  d^agrie  wi&  NAAA's 
charges  that  we  failed  to  consider 
whether  the  proposed  rule  will  undercut 
fraud  prevention  and  what  the 
consequences  wil|  be  for  iaterstate 
transactions.  As  tLoted  at  the  MPRVf.  any 
State  requesting  fljpproval  of  an 
alternate  system  wiU  have  to 
demonstrate  specifically  how  its 
proposal  is  consistent  with  the  purposes 
of  the  Act.  inclndiog  an  analysis  of  what 
effect  the  peoposod  alternative  will  have 
on  conbeting  odonteter  ^aud.  With 
respect  to  NAAA's  concern  about  the 
effects  on  interst4te  transactiona,  the 
agency  notes  that!  the  States  have 
maintained  their  pvm  ynkide 
registration,  titling  and  sales  laws  since 
long  before  the  inlroductioD  of  Federal 
odometer  laws.  Many  of  the  probleois 
currently  encounl|ered  by  the  aoctioas 
stem  from  differetices  in  State  taws  not 
affected  by  the  odometer  law.  Moreover, 
to  the  extent  that  problems  have  arisen 
due  to  varying  St«te  im|rfeinentation  of 
odometer  matter^  within  their 
discretion.  NHTSA  encourages  the 
States  to  work  together  to  ameliorate 
such  differences. 

Fmally.  NAAA  notes  that  the  proposal 
that  petitions  be  teviewed  and  acted 
upon  without  notice  in  the  Federal 
Register  will  add  to  the  conlusion  ci  title 
clerks  and  otherai  who  already  have  to 
master  many  diif^nat  State  practices. 
NADA  also  tuggasted  that  a  brief  period 
of  public  notice  and  commexit  woujd  be 


appropriate.  Upon  reflectioa.  we  agree 
that  a  notice  and  comment  period  and 
pubUc  notice  of  the  disposition  of  the 
petition  would  benefit  all  concerned. 
Accwdingly.  the  final  rule  provides  that 
upon  submission  of  a  petition  under  this 
section.  NHTSA  will  publish  a  Federal 
Register  notice  describing  the  State 
proposal  and  indicating  an  kntial 
determination,  pending  a  30-day 
comment  period.  Niotice  ol  the  final 
action  on  the  petition  will  alao  be 
published  in  the  Federal  Ragktet. 
The  Oregon  DOT  supported  the 
alternative  procedures  proposal,  but 
requested  that  the  "criteria  for 
approving  alternate  programs  be 
expanded"  because  the  proposal,  as 
written,  allows  for  "very  little  in  the 
way  of  'alternatives'."  Since  the  only 
criteri<m  for  approving  petitions 
submitted  under  the  proposal  ia  dwt  the 
State  ahemative  be  consistent  with  the 
purpose*  of  the  Act.  and  since  we  do  not 
have  the  authority  to  approve 
alternatives  that  are  not  consistent  with 
the  purposes  of  the  Act.  we  believe  that 
the  language  is  sufficiently  broad. 
Accordingly,  we  are  adopting  the 
changes  to  9  58ail,  as  proposed,  with 
the  addition  (A  the  comment  period. 

Use  of  Reassignment  Forms  By  Titled 
Owners 

A  number  of  commenters  objected  to 
a  proposed  amendment  to  i  580.5  that 
would  require  a  titled  owmer  to  make  his 
or  her  odometer  disclosure  on  the 
vehicle's  title,  and  not  on  a  reasstgnment 
docimient.  It  is  apparent  from  die 
comments  that  the  purpose  and  scope  of 
the  proposed  amendntent  were  not 
clearly  understood. 

The  purpose  of  the  proposed 
amendhnent  was  to  prevent  a  titled 
owner  who  sdls  a  vehicle  from  using  • 
doamient  other  than  the  title  or  a  secure 
power  of  attorney  to  make  the  odometer 
disclosure  required  by  law.  The  central 
purpose  of  TIMA  had  been  to  make  the 
title  document  the  sole  vehide  for 
odometer  disclosure,  thereby  completing 
a  years-lortg  movement  among  the 
States  toward  the  use  of  the  title  for 
dndoeure.  The  practice  of  using  a 
separate  document  for  odometer 
disdoeure,  which  had  been  common  in 
the  early  days  of  the  Federal  odometer 
law.  had  been  shown  to  be  too 
vulnerable  to  abuse.  Althou^  the  1968 
and  1980  amendntents  had  recognized 
the  necessity  of  using  a  power  of 
attorney  in  some  circttoastances.  the 
Congress  had  placed  strict  controls  aa 
the  circumstances  in  which  •  POA  could 
be  used.  These  controls  reflect 
Congress's  reluctance  to  allow  the  use 
of  any  document  other  than  the  title 
document  for  odometer  disdosare. 


In  proposing  to  prohibit  titled  o%wners 
from  using  reassignment  forms  for 
odometer  disclosure,  the  agency  acted  in 
the  belief  that  the  reassigoBent  forms 
would  be  subject  to  the  same  abuses 
that  had  compromised  the  effectiveness 
of  the  older,  separate  disclosure 
statements.  Unlike  the  POA.  which  has 
a  legitimate  purpose  if  the  title  is  lost  or 
held  by  a  lienholder,  a  separate 
reassignment  form  has  no  commercial 
purpose  at  the  time  of  the  first  transfer 
by  a  titled  owner.  In  most  cases,  the  title 
itself  would  be  available  to  the  owner. 
Alternatively,  if  a  Henhcrfder  has  the 
title,  the  owner  could  execute  a  POA 
authorizing  the  transferee  to  complete 
the  odometer  disclosure  on  the  title. 

The  limited  scope  of  the  proposal 
needs  to  be  stressed:  it  would  prohibit 
reassignment  forms  only  for  the  titled 
owner.  Stales  may  continue  to  provide 
supplementary  reassignment  forms. 
Thus,  tfie  proposal  would  not  interfere 
with  dealer-to-dealer  reassignments,  all 
of  which  could  take  place  as  they  do 
now. 

The  commenter  expressing  d» 
strangest  objection  to  the  proposal  was 
the  State  of  Arkansas,  which  had  been 
under  the  impression  that  NHTSA  had 
previously  approved  the  State's 
reassignment  form.  The  South  Carolina 
Department  of  Highways  and  PobKc 
Transportation  and  the  NADA  shared 
Arkansas'  beHef  that  NHTSA  had 
approved  the  Arkansas  reassignment 
form.  In  reviewing  the  communications 
between  Arkansas  and  NHTSA.  we  no«e 
that  we  approved  the  information 
content  of  the  form,  but  that  we  were 
not  asked  to  approve  the  use  of  the  form 
and  did  not  approve  its  use  as  a 
snbstittrte  for  TIMA  disdosare. 
Moreover,  NHTSA  specifically  advised 
AAMVA  that  altfmtigh  Arkansas* 
proposed  form  allowing  transfer  by 
titled  owners  as  well  as  dealers  woald 
appear  not  to  be  prohibited  under  d» 
rules.  NHTSA  could  not  endorse  such  a 
use  because  it  is  at  odds  wi&  the  use  of 
the  secure  power  of  attorney  and  its 
attendant  protection  against  frand.  This 
position  has  been  repeated  by  the 
agency,  both  oralty  and  in  writing; 
inclu(hng  admonitions  that  the  agency 
would  address  this  issue  by  rule  if 
necessary.  At  this  time,  we  brieve  it  is 
necessary  to  promutgate  a  rule 
expressly  prohibiting  the  use  of  die 
reassignment  form  by  titled  owners. 

In  reaffirming  its  position,  the  agimcy 
acknowledges  that  there  may  be 
circumstances  under  vduch  a  docament 
other  than  the  title  itself  or  a  secure 
POA  could  be  used  for  odometer 
disclosure.  At  the  least,  however,  saeh  a 
document  would  have  to  be  used  in  a 
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way  that  would  ensure  the  retention  of 
the  odometer  information  and  enable 
law  enforcement  agencies  to  use  it  in 
investigating  odometer  fraud.  This  is  the 
case  with  the  POA  procedure,  which 
contains  a  number  of  safeguards.  The 
appropriate  procedure  for  considering 
such  an  alternative  would  be  the 
petition  process  established  in  S  580.11 
for  considering  alternative  odometer 
disclosures. 

Upon  reviewing  all  of  the  comments 
on  the  proposed  amendment  to  S  580.5, 
NHTSA  has  decided  to  adopt  the 
amendment  as  proposed,  to  prohibit  a 
titled  owner  from  using  a  reassignment 
form  for  his  or  her  odometer  disclosure. 
This  amendment  has  an  effective  date  of 
June  22,  1991,  rather  than  October  21. 
1991.  NHTSA  has  chosen  a  later 
effective  date  for  this  amendment  to 
allow  States  the  opportunity  to  deplete 
form  supplies,  make  necessary 
alterations  to  existing  forms  and/or 
pursue  the  alternate  disclosure  petition 
process,  as  they  may  wish.  NHTSA 
believes  a  nine  month  lead  time  will  be 
sufficient  to  accommodate  the  needs  of 
the  States. 

Clarification  of  Section  580.11(c) 

In  reviewing  S  580.11,  the  agency 
tentatively  determined  that  the  language 
of  paragraph  (c)  of  that  section  was 
unclear.  Specifically,  the  use  of  the  term 
"extension"  in  the  sentence  "The  effect 
of  a  grant  of  a  petition  is  to  relieve  a 
State  from  responsibility  to  conform  the 
State  motor  vehicle  titles  with  §§  580.5 
and  580.7  of  this  part  during  the  time  of 
the  extension."  could  cause  some 
confusion.  The  effect  of  a  grant  of  such  a 
petition  would  be  to  relieve  a  State  from 
responsibility  to  conform  its  titles  with 
§S  580.5  and  580.7  for  as  long  as  the 
approved  alternate  disclosure 
requirements  were  in  effect  in  that  State, 
but  the  term  "extension"  in  that 
sentence  could  be  confused  with  the 
extension  given  a  State  to  bring  its  title 
into  conformance  with  the  requirements 
of  this  part. 

To  avoid  any  confusion,  NHTSA 
proposed  to  amend  that  sentence  to  read 
as  follows:  "The  effect  of  the  grant  of  a 
petition  is  to  relieve  a  State  from 
responsibility  to  conform  the  State 
disclosure  requirements  with  §§  580.5, 
580.7  or  580.13(f)  for  as  long  as  the 
approved  alternate  disclosure 
requirements  remain  in  effect  in  that 
State."  The  agency  received  no 
comments  on  this  proposal  and  is, 
accordingly,  adopting  it  as  proposed. 

Extension  of  Implementation  Dates 

AAMVA  requested  that  NHTSA 
include  in  the  final  rule  a  provision 
allowing  State"  to  "petition  for  an 


extension  of  any  established 
implementation  date  based  upon  which 
existing  statutes  and  regulations  must 
be  amended  to  comply  with  the 
provisions  of  this  new  rule,  as  well  as 
allowing  States  to  exhaust  currently 
existing  forms  and  other  documents 
which  may  need  to  be  changed." 

Since  the  NPRM  had  not  proposed  a 
new  implementation  extension  process, 
the  agency  would  not  be  able  to  grant 
AAMVA's  request  without  first  seeking 
additional  comment.  Based  on  its  initial 
review,  NHTSA  does  not  believe  that 
such  an  extension  is  necessary  or 
advisable. 

Neither  the  statute  nor  the  rule 
requires  States  to  make  secure  powers 
of  attorney  available.  Consequently, 
there  is  no  "deadline"  by  which  a  State 
must  change  any  statutes  or  regulations 
regarding  the  use  of  such  powers  of 
attorney.  Nor  does  this  rulemaking 
action  require  the  alteration  of  any 
forms.  Accordingly,  there  is  no  need  for 
any  implementation  extension  and, 
therefore,  no  need  for  any  new 
procedure  by  which  to  request  such  an 
extension.  With  respect  to  the 
implementation  dates  regarding  the 
availability  of  Federally  conforming  title 
documents,  nothing  in  this  rulemaking 
affects  those  documents  and.  therefore, 
there  is  no  need  to  alter  the  existing 
extension  petition  procedure.  In  the 
interests  of  achieving  full 
implementation,  we  would  not  want  to 
take  any  action,  especially  unnecessary 
action,  which  would  encourage  further 
delays. 

Odometer  Disclosute  by  Power  of 
Attorney 

We  received  one  comment  suggesting 
a  technical  amendment  to  S  580.13(b). 
The  commenter,  Joanne  S.  Faulkner, 
Esq.,  suggests  that  this  section  should  be 
amended  to  require  that,  if  a  power  of 
attorney  is  to  be  used,  such  power  of 
attorney/odometer  disclosure  statement 
should  be  completed  "before  executing 
any  transfer  of  ownership  documents." 
Ms.  Faulkner  argues  that  this  restriction 
should  replace  the  "in  connection  with" 
language  that  generally  controls  the  time 
frame  in  which  disclosures  are  to  be 
made  as  a  means  of  reducing  the 
possibility  of  abuse  inherent  in  a 
flexible  time  frame. 

We  decline  to  adopt  Ms.  Faulkner's 
suggestion.  We  note  Hrst  that  her 
suggestion  lies  outside  the  scope  of  the 
NPRM.  Further,  we  do  not  think  such  a 
change  is  necessary.  Ms.  Faulkner  notes 
that  there  is  no  reason  why  the  parties 
to  a  vehicle  transfer  cannot  complete  the 
secure  power  of  attorney  at  the  time  of 
transfer.  We  agree.  However,  it  is 
because  of  this  fact  that  we  find  her 


suggested  amendment  unnecessary.  The 
power  of  attorney  is  intended  for  use 
when  the  title  is  not  present  at  the  time 
of  sale  so  the  seller  will  not  have  to 
make  a  return  trip  to  the  dealership. 
Thus,  there  is  every  incentive  for  the 
parties  to  complete  the  power  of 
attorney  form  at  the  time  of  sale, 
without  the  rule  having  to  so  specify.  At 
this  point  we  have  no  indication  that 
parties  using  secure  powers  of  attorney 
are  completing  them  at  any  time  other 
than  the  point  of  sale,  or  that  the 
"flexible  time  frame"  is  being  used  to 
perpetrate  fraud  in  the  use  of  secure 
powers  of  attorney. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  This  rule  may  result  in 
States  adopting  more  costly  new 
recordkeeping  procedures:  however, 
these  costs  could  be  offset  by  the 
lowered  cost  resulting  from  the  issuance 
of  fewer  titles  than  the  State  would  have 
to  issue  under  the  current  rule. 

Regulatory  Impacts 

A.  Costs  and  Benefits  to  Dealers,  States 
and  Consumers 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291,  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  A  regulatory  evaluation  has 
been  prepared  analyzing  the  impacts  of 
the  rule  and  has  been  placed  in  Docket 
87-09,  Notice  15.  Any  interested  person 
may  obtain  a  copy  of  this  regulatory 
evaluation  by  writing  to  the  NHTSA 
Docket  Section,  room  5109,  4O0  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
by  calling  the  Docket  Section  at  (202) 
366-4949.  Summarizing  this  evaluation, 
this  rule  does  not  impose  any  costs  on 
dealers  or  distributors.  Any  costs  to  the 
States  may  be  offset  by  savings  the 
States  will  achieve  from  the  issuance  of 
fewer  titles  than  are  required  under  the 
current  rule. 

B.  Small  Business  Impacts 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to 
Regulatory  Flexibility  Act.  For  the 
reasons  discussed  above.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
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DO  regoiatory  fiexilibtjr  aoslsrsi*  has 
been  prepared.       '■ 

C.  Environmental anpacts 

NHTSA  bas  cooiukrad  (he 
enviraiiBtental  impiicationn  of  this  rule, 
in  acconlaiice  witq  the  National 
Environmental  Policy  Act.  and 
detennined  that  it  jriiHL  not  si^iificantly 
affect  the  baunan  e^vironnienL 
Accordingiy.  an  environmental  impact 
statement  has  not  i^een  prepared. 

D.  Paperwork  Redaction  Act 

The  Office  of  Majnagieiiient  and  Budget 
(OMB)  has  already  approved  NHTSA's 
information  collection  requirements  that 
require  consumer,  ^eftlcrm.  distribotora, 
lessors  and  auction  companies  to 
disclose  and/ or  retain  miteage 
infonnation.  (OKfB^27-0047J.  This  rule 
does  not  propose  atiy  new  information 
collection  requirements  as  that  term  is 
defined  by  OMS  in  5  CFR  part  1320. 

Ust  of  Subjects  te  |a  CFR  Part  5W 

Odometers,  Coniumer  protection. 
In  consideration  |of  the  foregoing,  49 
CFR  part  580  is  amended  as  follows: 

PART  580-(AMEIpOEDl 

The  authority  citktion  for  48  CFR  part 
580  continues  to  read  as  follows: 

Authority:  15 US-Q  1988:  delegation  of 
awtkonty  at  M  CFR  1;50({)  and  S01.8teKlt. 


1.  In  S  580.3  the 
between  the  definiiii 
and  "secure  printirg 
secure  process:' 


^llowng  ie  added 

ions  of  "mileage" 

process  or  other 


S  580.3    PeWiMUona. 

*        •        •       • 

Originaf power  cf  attorney  me&ns,  for 
single  copy  forms, 


:he  document  set 
forth  by  secure  process  which  is  issued 
by  the  State,  and,  W  multicopy  forms, 
any  and  all  copies  pet  forth  by  secure 
process  which  are  issued  by  die  State. 

2.  Id  S  SttXSv  paragraph  (c] 
introductory  text  it  revised  aa  foOows: 

9  590.S    Diacloeiffe  of  ooofiM^ev 


(c)  In  cocmectiort  with  the  transfer  of 
ownership  of  a  motor  vehicle,  each 
transferor  shaH  (ti^close  the  mileage  to 
the  transferee  in  vMJriting  on  the  title  or, 
except  as  noted  b^w.  on  the  document 
being  used  to  reasiign  the  title.  In  the 
case  of  a  transferor  in  whose  name  the 
vehicle  is  titled,  the  transferor  shat) 
disclose  the  mileage  on  the  title,  and  not 
on  a  reassignment  docnment.  This 
written  disclosure  miwt  be  signed  by  the 
transferor,  inchidiog  the  printed  name. 
In  connectien  witf^  the  transfer  of 


IMI 


ownership  of  a  motor  vehide  in  wfaach 
more  than  one  person  is  a  liauafeior, 
onljr  one  transferor  need  sign  the  written 
disclosure,  fai  addition  to  the  signature 
and  printed  name  of  the  tranafexor,  die 
written  disclosure  Kiost  contain  the 
following  information: 

3.  In  §  580.11.  paragraphs  {a\  and  (c) 
are  revised  as  follows: 

(560.11    Petltfon  for  approval  of  attamats 
tfsctemrs  i 


(a)  A  State  may  petition  NHTSA  for 
approval  of  disclosure  requiremejvts 
which  differ  from  the  disdoaore 
requirements  of  S  &  580.5,  5807.!  or 
580.13(f)  of  this  part 

•  •        •        *        • 

(c)  Notice  of  the  petition  and  an  initial 
determination  pending  a  30-day 
comment  period  will  be  ptibKshed  in  the 
Federal  Register.  Notice  of  fmal  grant  or 
denial  of  a  petition  for  approval  of 
alternate  motor  vehide  disclosure 
requirements  will  be  published  in  the 
Federal  Register.  The  effect  of  the  grant 
of  a  petition  is  to  relieve  a  State  from 
responsibihty  to  conform  the  State 
disclosure  requirements  with  55  580.5, 
580.7,  or  580.13(0.  as  applicable,  for  as 
long  as  the  approved  alternate 
disclosure  requirements  remain  in  effect 
in  that  State.  The  effect  of  a  denial  is  to 
require  a  State  to  conform  to  the  < 

requirements  of  51  580.5,  58a7  or 
580.13(f),  as  applicable,  of  this  part  until 
such  time  as  the  NHTSA  approves  any 
alternate  motor  vehicle  disclosure 
requirements, 

4.  In  S  580.13,  paragraph  (f)  is  revised 
asfc^ows: 

§  580.13    DisckMur*  of  odocaetar 
informstlon  by  powsr  of  attomsy. 

*  ft        *        *        * 

(f)  Upon  receipt  of  the  transieror's 
title,  the  transferee  shall  complete  the 
space  for  mileage  disclosure  on  the  title 
exactly  as  the  mileage  was  dtsciosed  by 
the  transferor  on  the  power  of  attorney 
form.  The  transferee  shall  submit  the 
original  power  of  attorney  form  to  the 
State  that  issued  it,  with  a  copy  of  the 
transferor's  title  or  with  the  actual  title 
when  the  transferee  submits  a  new  title 
application  at  the  same  time.  The  State 
shall  retain  the  power  of  attorney  form 
and  title  for  three  jrears  or  a  period 
equal  to  die  State  tiding  record  retention 
period,  wdiicherer  is  shorter.  If  the 
mileage  disclosed  on  the  power  of 
attorney  form  is  lower  than  the  mileage 
appearing  on  the  title,  the  power  of 
attorney  is  void  and  the  dealer  shall  not 
complete  the  miieage  disciosure  on  tbe 
title. 


Issued  on:  September  13.  MBl. 
Jerry  Ralph  Curry, 
Administmtor.  National  Highway  Ttotfit: 

Safety  AdmiaistTatioa. 

[FR  Doc.  81-22505  Filed  9-I»-fll;  8:45  am( 
SHjuiia  cone  4>io-«a-«i 


DEPARTMENT  OF  THE  NTERIOR 
Fish  and  Wildlif*  Sacvioe 
50  CFR  Part  17 

RtN/1018-AB42 

EndafiQered  and  Tfiieutaiied  WIWIHe 
and  Plants;  Determination  of 
Endangered  Status  for  Six  Plartts  From 
the  Mand  of  Lartai,  I  la  wan 

agency:  Fish  and  WikBife  Service. 
Interior. 

action:  Final  rule. 

SUIMCARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  determines  six  plants. 
Abutilon  eremitopetalum  (no  common 
name  (NGN)),  Cyanea  macroategia 
subsp.  gibsonii  (NCN),  Gahnia 
lanaiensis  (NCN).  Phyllostegia  glabra 
var.  lanaiensis  (NCN).  Tetramolopium 
remyi  (NCN).  and  Viola  lanaiensis 
(NCN).  to  be  endangered  pursuant  to  the 
Endangered  Spedes  Act  of  1973,  as 
amended  (Act).  Five  of  these  taxa  are 
known  only  from  the  Lanaibale  area  of 
Lanai  Island.  Hawsui.  and  the  sixth  from 
Aualua  Ridge  in  the  northwestern  part 
of  the  island.  The  six  plants  are 
threatened  by  one  or  more  of  the 
following-.  Habitat  degradation  and 
competition  by  naturalized,  exotic 
vegetation;  predation  or  habitat 
destruction  by  feral  animals;  and  an 
increased  potential  for  extinction 
resulting  from  stochastic  events  because 
of  the  small  numbers  of  extant 
individuals  and  their  restricted 
distribution.  Potential  threats  include 
fire  and  destruction  or  damage  to  tbe 
taxa  and  their  habitat  as  a  secondary 
result  of  urbanization  and  development 
of  the  island.  This  rule  implements  tbe 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  plants. 

EFFECTIVE  DATS:  October  21. 1991. 

addresses:  The  complete  file  for  this 
rule  is  available  for  public  inspection*  by 
appointment,  during  normal  business 
hours  at  the  \5S.  Fish  and  WHdUfie 
Service.  300  Ala  Moana  Boulevard,  room 
6307,  Honolulu,  Hawaii  96813, 

FOR  FUfTTHet  INFORNMTKMf  CONTACT: 
Derral  R.  Herbst,  at  the  above  address 
(808/541-2749  or  FTS  551-2748). 
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SUniLEMENTAIVT  WFOflMATION: 
Backgroaod 

AbuUlon  eremitopetalum,  Cyanea 
macrostegJc  subsp.  gibsonii,  Cahnia 
lanaiensis,  Phyllostegia  glabra  var. 
lanaieiisis,  and  Viola  lanaiensis  are 
endemic  to  the  island  of  Lanai; 
Tetramolopium  remyi  at  one  time  also 
grew  on  West  Maui,  but  presently  is 
believed  to  be  extinct  on  that  island 
(Lowrey  1990).  The  island  of  Lanai  is  a 
small  island  totaling  about  139  square 
miles  [sq  mi]  (361  sq  kilometers  [km])  in 
area.  Lanai  is  a  shield  volcano  built  by 
eruptions  at  its  summit  and  along  three 
rift  zones;  the  principal  rift  zone  runs  in 
a  northwesterty  direction  and  forms  a 
broad  ridge  whose  highest  point, 
Lanaihale.  has  an  elevation  of  3,370  feet 
(ft)  (1,027  meters  (m)).  The  entire  ridge  is 
commonly  called  Lanaihale,  after  its 
highest  point.  The  only  known  extant 
populations  of  five  of  the  six  taxa  in  this 
rule  are  found  on  the  summit,  slopes,  or 
valleys  of  Lanaihale;  the  sixth  taxon  is 
confined  to  Aualua  Ridge  in  the 
northwestern  part  of  the  island.  All  six 
taxa  are  known  only  from  privately- 
owned  land.  A  Lowland  Wet  Forest 
community  covers  the  summit  and 
narrow  valleys  of  Lanaihale.  Lowland 
Wet  Forest  communities  occur  on  the 
six  largest  Hawaiian  Islands  at  about 
300  to  4,000  ft  (100  to  1.200  m)  in 
elevation  (Gagne  and  Cnddihy  1990). 
Although  annual  rainfall  averages  about 
37  inches  (in)  (94  centimeters  (cm))  in 
this  vegetation  type  on  Lanai,  there  is 
considerable  cloud  cover  during  most 
afternoons  and  nights,  and  fog  drip 
neariy  triples  the  annual  precipitation 
(Ekem  1964).  The  substrate  is  primarily 
silty  clay  and  clay  (Foote  et  al.  1972). 
The  vegetation  is  a  mixture  of  native 
and  exotic  species  with  native  'ohi'a  and 
uluhe  fern  [Metrvsideros  polymorpha 
and  Dicranopteris  linearis,  respectively) 
being  the  dominant  species.  The  known 
existing  populations  of  Cyanea 
macrostegia  subsp.  gibsonii,  Cahnia 
lanaiensis,  Phylhstegia  glabra  var. 
lanaiensis.  and  Viola  lanaiensis  are 
members  of  this  community. 

Abutilon  eremitopetalum,  which 
^rows  on  the  dry  leeward  slopes  and 
valleys  of  Lanaihale,  and 
Tetramolopium  remyi,  which  grows  on 
Audua  Ridge  on  the  northwestern  part 
of  the  island  are  members  of  the 
Lowland  Dry  Shrubland  vegetation 
community.  This  vegetation  type  occurs 
in  leeward  situations  on  all  of  the  main 
islands  except  Niihau  and  Kahoolawe, 
at  about  330  Ao  L970  ft  (100  to  600  m)  in 
elevation  (Gagne  and  Cuddihy  1990). 
The  land  type  is  "Rock  land;"  "Very 
stony  land,  eroded;"  and  "Rock 
outcroD."  The  annual  rainfall  is  about  10 


to  25  in  (25  to  64  cm),  mostly  falling 
between  November  and  April  (Foote  et 
al.  1972).  The  vegetation  comprises 
typical  dry  lowland  plants  such  as  lama 
[Diospyros  sandwicensis),  wiliwili 
[Erythrina  sandwicensis),  'a'ah'i 
[Dodonaea  viscosa],  nehe  [Lipochaeta 
spp.),  and  koa  haole  [Leucaena 
leucocephala). 

DiecossioB  of  tfa«  Six  Species 

Abutilon  eremitopetalum  is  based  on 
a  specimen  collected  by  George  C. 
Munro  in  Maunalei  Valley,  Lanai,  in 
1930  (Caum  1933;  George  Munro,  in  litL, 
1951).  Edward  L  Caum  described  it  as  a 
new  species,  naming  it  A.  cryptopetalum 
because  its  petals  were  small  and 
completely  enclosed  by  the  calyx  (Caum 
1933).  Abutilon  cryptopetalum  Caum.  a 
later  homonym  as  the  name  had 
previously  been  given  to  an  Australian 
species  of  the  genus,  was  renamed  A. 
eremitopetalum  by  Caum,  maintaining 
the  meaning  of  its  original  specific 
epithet  (Christophersen  1934).  In  1932. 
Otto  Degener  discovered  a  shrub  in  the 
Waianae  Mountains  of  Oahu,  which 
resembled  an  Abutilon  except  that  it 
had  reduced  or  "aborted"  petals 
completely  enclosed  by  the  calyx.  He 
established  a  new  genus, 
Abortopetalum,  for  his  discovery,  basing 
the  genus  upon  its  short,  enclosed  petals 
which  he  believed  to  be  a  unique  feature 
(Degener  1932).  Degener  later 
transferred  Caum's  species  to  his  new 
genus,  giving  rise  to  die  epithet 
Abortopetalum  eremitopetalum 
(Degener  1936).  Eriing  Christophersen 
(1934)  noted  that  all  characters  of  the 
genus  Abortopetalum  are  encompassed 
within  the  morphological  range  of 
Abutilon  and  reduced  Degener's  genus 
to  synonymy,  a  course  accepted  by  all 
botanists  except  Degener. 

Abutilon  eremitopetalum  is  a  shrub  in 
the  mallow  family  (Malvaceae)  with 
grayish-green,  densely  hairy,  heart- 
shaped  leaves;  the  leaves  are  2.5  to  5  in 
(7  to  12  cm)  long.  One  or  two  flowers  on 
stems  up  to  1.5  in  (4  cm)  long  are  in  the 
leaf  axils.  The  calyx  of  the  flowers  is 
green,  cup-shaped,  and  about  0.5  in  (1.5 
cm)  long.  TTie  petals  are  shorter  than  the 
calyx  and  are  bright  green  on  the  upper 
surface  and  reddish  on  the  lower 
surface.  The  staminal  column  extends 
beyond  the  calyx  and  is  white  to  yellow, 
with  red  style  branches  tipped  with 
green  stigmas.  The  fruit  is  a  hairy, 
brown,  dry.  cylindrical  capsule  and 
about  0.3  In  (1  cm)  long.  It  is  the  only 
Abutilon  on  Lanai  whose  flowers  have 
green  petals  hidden  within  the  caljrx 
(Bales  1990). 

Historically.  Abutilon  eremitopetalum 
was  found  in  small,  widely  scattered 
colonies  at  elevations  of  between  700 


and  1.000  ft  (215  and  305  m)  in  the 
ahupua'a  (geographical  areas)  of  Kalulu, 
Mahana,  Maunalei,  Mamaki,  and 
Paawili  on  the  northern,  northeastern, 
and  eastern  parts  of  Lanai  Island  (Caum 
1933;  Hawaii  Heritage  Program  (HHP) 
19B0b,  iggOc;  G.  Munro,  in  litt.,  1951). 
Today,  about  30  (Hawaii  Plant 
Conservation  Center  (HPCC)  1990a; 
Robert  Hobdy.  State  Dept.  of  Land  and 
Natural  Resources,  pers.  comm..  1990)  to 
70  (HHP  1990a)  individuals  are  known 
from  a  single  population  in  Kahea  Gidcfa 
on  the  northeastern  part  of  the  island. 
Habitat  degradation  and  competibon  by 
encroaching  exotic  plant  species  such  as 
lantana  [Lantaaa  camara],  koa  haole. 
and  sourbush  (Pluchea  carolincnsis] 
probably  are  the  main  threats  to  this 
species  (HHP  1990a,  HPCC  1990a). 
Browsing  by  axis  deer  (Axis  axis)  is 
another  threat  (HHP  lOOOa;  HPCC  1990a: 
R.  Hobdy.  pers.  comm..  1990).  Although 
Abutilon  eremitopetalum  does  not 
appear  to  be  a  preferred  food  of  the 
deer,  they  will  browse  the  species  if 
other  food  sources  become  scarce. 
Crazing  on  grasses  and  forbs  has  the 
potential  to  promote  soil  erosion;  this 
usually  is  limited  to  sheet  erosion  as  the 
shrubs  in  the  area  prevent  mass 
movement  of  the  soil  (R.  Hobdy.  pers. 
comm.,  1990).  Fire  is  another  potential 
threat  because  the  area  is  dry  much  of 
the  year.  The  small  number  of  extant 
individuals  is  in  itself  a  considerable 
threat,  as  the  limited  gene  pool  may 
depress  reproductive  vigor,  or  a  single 
natural  or  man-caused  environmental 
disturbance  could  destroy  the  only 
known  existing  population.  Cattle  [Bos 
taurus)  are  known  to  have  destroyed  the 
plants  in  tfie  past  (G.  Munro,  in  litt.. 
1951),  but  today  are  not  a  problem  as  the 
island  is  no  longer  a  catde  ranch. 

Cyanea  macrostegia  subsp.  gibsonii 
was  first  collected  by  William 
Hillebrand  in  July.  1870.  "on  the  highest 
wooded  ridge"  (Lanaihale)  of  the  island 
of  Lanai  (Rock  1919).  Hillebrand.  a 
medical  doctor  and  author  of  "Flora  of 
the  Hawaiian  islands."  named  his  new 
species  Cyanea  gibsonii  in  honor  of 
Walter  Murray  Gibson  (Hillebrand 
1888),  a  Mormon  missionary  who  had 
established  a  settlement  on  the  island 
and  later  became  a  notorious  figure  in 
Hawaiian  politics.  The  type  specimen 
was  deposited  in  the  Berlin  Herbarium, 
which  was  destroyed  in  1943;  in  1988  an 
isotype  in  the  National  Herbtirium  of 
Victoria.  Melbourne.  Australia,  was 
designated  as  the  lectotype  (Lammers 
1988).  In  1987.  Harold  St.  Joha 
questioning  the  validity  of  the 
diaracters  used  to  delineate  the  genus 
Cyanea,  transferred  all  species  of 
Cyanea  to  the  closely  related  genus 
Delissea  (St.  John  1987,  St.  John  and 


ibteS       Fediral  Register  /Vol.  56.  No.  183  /  Friday.  September  20,  1991  /'  Rules  and  Regulations 


t 


Takeuchi  1987).  t'ew  botanists  have 
accepted  St.  )oh  n's  taxonomy  for  this 
group;  the  majotity  continue  to 
recognize  the  ge^us  Cyanea  (Lammers 
1990).  Several  bjjtanists  noted  the 
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Thomas  Lanmie's,  the  latest 
monographer  of  the  Hawaiian  members 
of  this  family,  believed  that  it  would  be 
more  appropriate  to  treat  the  two  as 
conspecific  subspecies  and  published 
the  new  comb-ir^tion  and  status  in  1988. 

Cyanea  macrostegia  subsp.  gibsonii,  a 
member  of  the  bellflower  family 
(Campanulaceae),  is  a  palm-like  tree  3.2 
to  23  ft  (1  to  7  mb  tall.  The  leaves  are 
elliptic  or  oblon ;.  about  8  to  31  in  (20  to 
80  cm)  long  and  2.5  to  8  in  (6.5  to  20  cm) 
wide;  the  upper  surface  usually  is 
smooth,  while  tie  lower  is  covered  with 
fine  hairs.  The  leaf  stem  often  is  covered 
with  small  pricHles  throughout  its  length. 
The  inflorescences  are  horizontal  and 
clustered  among  the  leaves,  each 
bearing  5  to  15  <  urved  flowers  which  are 
blackish-purple  externally  and  white  or 
pale  lilac  withir .  The  fruit  is  a 
yellowish-orange  berry  about  0.6  to  1.2 
in  (1.5  to  3  cm)  bng.  The  following 
combination  of  characters  separates  this 
taxon  from  the  other  members  of  the 
genus  on  Lanai:  calyx  lobes  oblong, 
narrowly  oblong,  or  ovate  in  shape;  and 
the  calyx  and  cSrolla  both  more  than  0.2 
in  (0.5  cm)  wida  (Lammers  1990,  Rock 
1919,  Wimmer  ipiS). 

Cyanea  macrostegia  subsp.  gibsonii 
historically  is  documented  &om  the 
summit  of  Lanajhale  and  the  upper  parts 
of  Mahana,  Kaipolena,  and  Maunalei 
valleys  of  Lanai  Island  (Lammers  1990, 
Rock  1919).  It  presently  is  known  from 
two  gulches  in  ipper  Kaiholena  Valley 
and  one  of  the  leeder  gulches  into 
Maunalei  Vallev.  The  Maunalei 
population  wasllast  seen  in  the  late 
1980's  and,  although  its  habitat  showed 
signs  of  disturbance,  was  the  healthiest 
of  the  three  poijulations  (R.  Hobdy,  pers. 
comm..  1990].  Ii}  1989,  only  a  single  plant 
could  be  found  at  one  of  the  Kaiholena 
sites,  and  it  wak  being  overgrown  by 
kahili  ginger  [Hedychium  gardnerianum] 
(R.  Hobdy,  peri  comm..  1990).  Browsing 
by  deer  and  encroaching  exotic  species 
of  plants  are  the  main  threats  (R.  Hobdy, 
pers.  comm.,  19  dO).  The  small  number  of 
extant  individu  lis  also  is  a  threat,  as  the 
limited  gene  pa  ol  may  depress 
reproductive  vi  ;or,  or  any  natural  or 
man-caused  en  irironmental  disturbance 
could  destroy  t  le  only  Icnown  existing 
population. 
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Gahnia  lanaiensis  was  first  collected 
by  Otto  and  Isa  Degener  on  "Lanai,  east 
of  Munro  Trail  and  north  of  Lanai-hale, 
in  shrubby  rainforest  at  3,000  ft.,  Sept.  4, 
1963  •  •  *  "  (Degener  and  Degener 
1965).  The  following  year,  the  Degeners 
and  ).H.  Kern  pubhshed  the  new  taxon, 
naming  it  for  the  island  on  which  it 
grows  (Degener  et  al.  1964).  The  species 
is  considered  endemic  to  the  island  of 
Lanai,  but  is  very  closely  related  to  G. 
melanocarpa  of  eastern  Australia 
(Koyama  1990). 

Gahnia  lanaiensis,  a  member  of  the 
sedge  family  (Cyperaceae),  is  a  tall  (5  to 
10  ft  (1.5  to  3  m)),  tufted,  perennial, 
grass-like  plant.  This  sedge  may  be 
distinguished  from  grasses  and  other 
genera  of  sedges  on  Lanai  by  its  spirally 
arranged  flowers,  its  solid  stems,  and  its 
numerous,  three-ranked  leaves.  Gahnia 
lanaiensis  differs  from  the  other 
members  of  the  genus  on  the  island  by 
its  achenes  (seed-like  fruits),  which  are 
0.14  to  0.18  in  (0.35  to  0.45  cm)  long  and 
purplish-black  when  mature  (Koyama 
1990). 

Gahnia  lanaiensis  is  known  from  15 
or  16  large  clumped  plants  growing 
along  the  summit  of  Lanaihale  (HHP 
1990d  to  1990f).  The  population  extends 
for  a  distance  of  about  0.8  mi  (1.3  km) 
between  3,000  and  3.360  ft  (915  and  1.025 
m)  in  elevation  (HHP  1990d  to  1990f), 
This  distribution  encompasses  the  entire 
known  historic  range  of  the  species.  The 
primary  threat  to  this  species  is  the 
small  number  of  plants  and  their 
restricted  distribution,  which  increases 
the  potential  for  extinction  from 
stochastic  events.  Potentially,  a  long- 
term  threat  to  the  species  is  posed  by 
the  planned  development  of  the  island. 
Presently,  hotels  are  being  built  and  a 
tourist  industry  is  planned.  The  Munro 
Trail,  which  traverses  Lanaihale,  affords 
a  beautiful  view  of  the  island  and  is  sure 
to  be  popular  with  tourists. 
Approximately  30  percent  of  the  known 
plants  of  G.  lanaiensis  grow  along  this 
trail  system.  Increased  human  use  of  the 
trail  could  lead  to  the  destruction  of 
individuals  of  the  species.  Disturbance 
of  the  soil  or  destruction  of  groundcover 
plants  would  increase  the  potential  for 
erosion  and  open  the  area  to  invading 
exotic  plants  (Joel  Lau.  HHP.  pers. 
comm..  1990).  Manuka  (Leptospermum 
scoparium],  a  weedy  tree  introduced 
from  New  Zealand,  is  spreading  along 
Lanaihale,  but  has  not  yet  reached  the 
Gahnia  area.  However,  manuka  may 
expand  its  distribution  into  the 
remaining  Gahnia  habitat  and  may 
compete  with  Gahnia  for  space, 

Phyllostegia  glabra  var.  lanaiensis 
was  first  collected  by  Horace  Mann.  )r.. 
and  William  Tufts  Brigham  during  the 


year  they  spent  collecting  botanical 
specimens  in  Hawaii  (May  1864  to  May 
1865).  It  is  presumed  that  all  collections 
of  this  taxon  were  made  in  the 
"mountains  of  Lanai,"  but  the  plant  is 
known  definitely  only  from  Kaiholena 
Gulch.  Earl  E.  Sherff  described  this 
variety  in  1934.  naming  it  for  the  island 
on  which  it  grows  (Sherff  1934). 

Phyllostegia  glabra  var.  lanaiensis  is 
a  robust,  erect  to  decumbent,  glabrous, 
perennial  herb  in  the  mint  family 
(Lamiaceae).  Its  leaves  are  thin,  narrow, 
lance-shaped,  3  to  9.5  in  (8  to  24  cm) 
long  and  0.6  to  1  in  (1.6  to  2.5  cm)  wide, 
often  red-tinged  or  with  red  veins,  and 
toothed  at  their  edges.  The  flowers  are 
in  clusters  of  6  to  10  per  leaf  axil,  mostly 
only  at  the  ends  of  branches.  The 
flowers  are  white,  occasionally  tinged 
with  purple,  and  are  variable  in  size, 
about  0.4  to  1  in  (1  to  2.5  cm)  long.  The 
fruit  consists  of  four  small,  fleshy 
nutlets.  Two  varieties  of  P.  glabra  occur 
on  Lanai.  The  variety  lanaiensis  can  be 
distinguished  from  the  variety  glabra  by 
its  shorter  calyx  and  narrower  leaves. 
Phyllostegia  imminuta,  the  only  other 
member  of  the  genus  on  Lanai,  is  a  hairy 
plant  with  a  calyx  about  0.1  in  (0.3  cm) 
long,  while  P.  glabra  lacks  hair  and  has 
a  calyx  about  0.2  to  0.4  in  (0.4  to  1.1  cm) 
long  (Degener  and  Degener  1960. 
Fosberg  1936a,  Sherff  1935b.  Wagner  et 
al.  1990). 

Phyllostegia  glabra  var.  lanaiensis 
has  not  been  seen  for  several  years.  Last 
sighted  in  the  1980*8.  a  single  plant  was 
seen  in  a  gulch  feeding  into  the  back  of 
Maunalei  Valley  (R.  Hobdy,  pers. 
comm.,  1990).  The  gulches  and  valleys  of 
Lanaihale  are  very  rugged  and  have 
steep  walls;  consequently  they  are  not 
explored  with  any  regularity.  Because 
no  thorough  recent  surveys  for  this 
taxon  have  been  conducted  in  this 
rugged  terrain,  the  likelihood  that  this 
plant  still  exists  is  very  good.  Browsing 
by  deer  and  invading,  competing  exotic 
plants  are  the  two  main  threats  to  all  the 
native  vegetation  within  the  historic 
range  of  Oiis  taxon  (R.  Hobdy,  pers, 
comm.,  1990). 

Tetramolopium  cemyi  was  first 
collected  on  Maui,  most  likely  in  the 
foothills  of  western  Maui,  by  Ezechial 
Jules  Remy,  between  1851  and  1855.  In 
1861,  Asa  Gray  described  the  species  as 
Vittadinia  remyi,  reducing  the  genus 
Tetramolopium  to  section  of  Vittadinia 
in  the  same  publication  (Gray  1861). 
William  Hillebrand  was  the  first  to 
collect  the  species  on  Lanai.  After 
reviewing  previous  work,  he  decided  to 
maintain  the  genus  Tetramolopium  and 
transferred  all  Hawaiian  Vittadinia  to 
that  genus  (Hillebrand  1888).  Drake  del 
Castillo  (1888)  placed  this  species  in  the 
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closely  related  genus  Erigeron:  he  gave 
no  explanation  for  his  action,  and  this 
course  has  not  been  followed  by  other 
botanists. 

Tetramolopium  remyi.  a  member  of 
the  sunflower  family  (Asteraceae),  is  a 
much  branched,  decumbent  (reclining, 
with  the  end  ascending)  or  occasionally 
erect  shrub  up  to  about  15  in  (40  cm)  tall. 
Its  leaves  are  firm,  very  narrow,  0.6  to 
1.4  in  (l.S  to  3^  cm)  long,  and  with  the 
edges  rolled  inward  when  the  leaf  is 
mature.  There  is  a  single  flower  head 
per  branch.  The  heads  are  0.4  to  0.6  in 
(0.9  to  1.5  cm)  in  diameter  and  on  stalks 
1.8  to  4.7  in  (4  to  12  cm)  tall  each 
comprises  70  to  100  yellow  disk  and  150 
to  250  white  ray  florets.  The  stems, 
leaves,  flower  bracts,  and  fruit  ar^ 
covered  with  sticky  hairs. 
Tetramolopium  remyi  has  the  largest 
flower  heads  in  the  genus.  Two  other 
species  of  the  genus  are  known 
historically  from  Lanai,  but  both  have 
purplish  rather  than  yellow  disk  florets 
and  from  4  to  60  rather  than  1  flower 
head  per  branch  (Lowrey  1986. 1990: 
Sherff  1935a). 

A  single  population  of  Tetramolopium 
remyi,  comprising  about  35  plants 
growing  in  an  area  of  about  2,500  sq  ft 
(230  sq  m),  is  known  to  be  extant;  the 
population  is  found  on  Aualua  Ridge  at 
an  elevation  of  about  750  ft  (228  m). 
From  the  time  the  population  was  first 
observed  about  11  years  ago,  it  has 
decreased  slighdy.  However, 
fluctuations  in  population  size  are 
normal,  depending  on  season  and 
rainfall  (R.  Hobdy,  pars,  comm.,  1990). 
Historically,  the  species  also  was  known 
from  the  Lahaina  area  of  West  Maui.  As 
it  has  not  been  documented  from  Maui 
since  1944,  it  is  believed  to  be  extinct  on 
that  island.  Browsing  by  deer  and 
mouflon  sheep  (Ovis  musimon)  and 
competition  froin  invading  weedy 
species,  primarily  broomsedge 
(Andropogon  viginicus]  and  Guinea 
grass  [Panicum  maximum),  are  the  main 
threats  to  the  species  (HPCC  1990b;  R. 
Hobdy,  pers.  comnu  1990).  The  plants 
are  tiny  and  can  easily  be  displaced  and 
eliminated  by  invading  exotic  species. 
Because  the  population  grows  on  a  dry 
part  of  the  island,  fires  also  are  a 
potential  threat  (HPCC  1990b). 

Viola  ianaiensis  was  first  collected  by 
Remy  on  Lanai  sometime  between  1851 
and  1855.  Hillebrand  (1888)  mentioned  in 
passing  that  Remy's  specimen  probably 
was  V.  robusta.  but  it  was  not  until  1911 
that  it  was  critically  studied.  In  that 
year,  Joseph  Rock  described  the  Lanai 
plant  as  a  variety  of  Vioia  heJenae,  a 
species  restricted  to  the  Wahiawa 
drainage  basin  of  Kauai  (Rock  1911). 
Independently,  and  without  knowledge 


of  Rock's  publicatioii.  Wilhelm  Becker 
described  the  taxon,  named  it  V. 
Ianaiensis,  and  selected  a  specimen 
collected  by  Rock  as  the  type  (Becker 
1916).  The  similarity  between  the  Lanai 
plant  and  l^.  helenae  is  superficial,  and 
most  botanists  today  regard  the  Lanai 
Viola  as  a  distinct  species  (Becker  1916; 
St.  lohn  197a  1989;  Wagner  et  aL  1990). 

Viola  Ianaiensis  is  a  member  of  the 
violet  family  (Violaceae)  and  is  a  small 
erect,  unbranched  or  little  branched 
subshrub,  4  to  16  in  (10  to  40  cm)  tall 
The  leaves,  which  are  clustered  toward 
the  upper  part  of  the  stem,  are  lance- 
shaped,  about  2.4  to  4  J  in  (6  to  11  cm) 
long  and  0.5  to  1.0  in  (1.3  to  2.5  cm)  wide. 
Below  each  leaf  is  a  pair  of  narrow, 
membranous  stipules,  about  0.4  in  (0.9 
cm)  long.  The  flowers  are  small,  0.4  to 
0.6  in  (1.0  to  1.5  cm)  long,  white  tinged 
with  purple  or  with  purple  veins, 
occurring  siivgly  or  up  to  four  per  upper 
leaf  axil.  The  fruit  are  capsules,  about 
0.4  to  as  in  (1.0  to  1 J  cm)  long.  It  is  the 
only  member  of  the  genus  on  Lanai 
(Becker  1916,  MacCaughey  1918,  St.  John 
1989,  Skottsberg  1940,  Wagner  et  al. 
1990). 

Viola  Ianaiensis  historically  was 
known  from  the  summit  and  upper 
slopes  of  Lanaihale  from  near  the  head 
of  Hookio  Gulch  to  Haalelepaakai,  a 
distance  of  about  2.5  mi  (4  km). 
Presentiy,  two  small  populations  exist 
Although  their  size  currently  is 
unknown,  it  is  estimated  that  the  two 
populations  total  less  than  500  plants  (J. 
Lau,  pers.  comm.,  1990).  This  estimate 
undoubtedly  is  very  high  (Derral  Herbst, 
pers.  obs.).  Threats  include  browsing  by 
deer  and  competition  from  invading 
exotic  plants  (J.  Lau,  pers.  comm..  1990, 
St.  John  1981),  and  the  potential  of 
extinction  from  stochastic  events  due  to 
the  small  population  size  and  restricted 
distribution.  As  most  of  the  plants  grow 
along  the  Lanaihale  trails,  the  threat  of 
destruction  or  damage  to  the  plants  will 
increase  as  the  tourist  industry 
continues  to  develop  the  island. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  a 
1975.  In  that  document.  Gahnia 
Ianaiensis  and  Viola  Ianaiensis  (as  V. 
helenae  vat.  Ianaiensis)  were 
considered  to  be  endangered;  AbuUlon 
eremitopetalum,  Cyanea  macrostegfa 
subsp.  gibeonii  (as  C  gibsonii), 
PhylJaategia  gJabna  var.  Ianaiensis,  and 


Tetramolopium  remyi  were  considered 
to  be  extinct.  On  July  1, 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  278Z3)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16. 1976.  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523]  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
species,  including  AbuUlon 
eremitopetalum.  Cyanea  macrostegia 
subsp.  gibsonii  (as  C  gibsonii).  Gahnia 
Ianaiensis.  Phyllostegia  glabra  var. 
Ianaiensis,  Tetramolopium  remyi,  and 
Viola  Ianaiensis  (as  V.  heiena  var. 
Ianaiensis).  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1. 1975.  Federal  Rej^ster 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26. 1978.  Federal 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 

The  Service  published  updated 
notices  of  review  for  plants  on 
December  15, 1980  (45  FR  82479), 
September  27, 1985  (50  FR  39525),  and 
February  21. 1990  (55  FR  6183).  bi  these 
notices,  Abutilon  eremitopetalum. 
Cyanea  macrostegia  subsp.  gibsonii  (as 
C.  gibsonii  in  the  1980  and  1985  notices 
of  review),  Gahnia  Ianaiensis, 
Phyllostegia  glabra  var.  Ianaiensis. 
Tetramolopium  remyi,  and  Viola 
Ianaiensis  (as  V.  helenae  in  the  1980 
and  1985  notices  of  review)  were  treated 
as  Category  1  candidates  for  Federal 
listing.  Category  1  taxa  are  those  for 
wrhich  the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  treated  as  having  been  newly 
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submitted  on  thai  date.  On  October  13, 
1983,  the  Service  found  that  the 
petitioned  listing  lof  these  species  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)J3)(B)(iii)  of  the  Act; 
notification  of  thjs  finding  was 
published  on  Jan^iary  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  reorcled,  pursuant  to 
section  4{b)(3)(Cii)  of  the  Act.  The 
finding  was  reviawed  in  October  of 
1984, 1985, 1986,  i987, 1988,  and  1989.  On 
September  17, 1900,  the  Service 
published  in  the  Federal  Register  (55  FR 
38236]  a  proposal  to  list  these  six  taxa 
as  endangered,  llhis  proposal  was  based 
primarily  on  information  supplied  by  the 
Hawaii  Heritage  iProgram,  data  from 


specimens  in  the 
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Summary  of  Con  unents  and 
Recommendatioi  is 

In  the  Septeml  ler  17, 1990,  proposed 
rule  and  associa  ed  notifications,  all 
interested  partiej  were  requested  to 
submit  factual  n  ports  or  information 
that  might  contri  Jute  to  the  final  listing 
decision.  The  pu  )lic  conunent  period 
ended  on  Noven  ber  16, 1990. 
Appropriate  Sta  e  agencies,  county  and 
city  govemmentii.  Federal  agencies, 
scientific  organi;;ations,  and  other 
interested  parties  were  contacted  and 
requested  to  cor  iment.  A  newspaper 
notice  was  publi  shed  in  the  "Maui 
News"  on  Septe  nber  28, 1990,  which 
invited  general  flublic  comment.  No 
public  hearing  wias  requested  or  held. 
Three  letters  of  i  lomment  were  received. 
Two  conservati(  n  organizations 
responded  to  ou  ■  request  for  comments: 
The  Hawaii  Her  tage  Program  of  The 
Nature  Conservancy  compared  the 
status  information  in  the  proposed  rule 
and  found  it  cor  sistent  with  the 
information  for  he  six  taxa  that  they 
had  in  their  files ;  the  Center  for  Plant 
Conservation  supported  the  listing  of  the 
taxa.  The  third  lesponse  was  from 
Castle  and  Cool.e,  Inc.  (C&C),  which 
owns  approximately  98  percent  of  the 
island  of  Lanai.  They  did  not  support  the 
listing  of  the  six  taxa.  Their  comments 
and  the  Service  s  response  to  each  are 
given  below. 

Issue  1:  C&C  Questioned  the  observed 
rarity  of  the  tax  i  in  the  proposed  rule.  In 
their  view,  neitl  er  the  distributions  nor 
the  populations  of  the  six  plants  are 


IMI 


fully  known  at  the  present  time,  but  the 
distributions  are  likely  to  be  greater 
than  stated  in  the  proposal,  and 
therefore  the  plants  would  not  qualify 
for  endangered  status.  Also,  given  our 
lack  of  knowledge  of  the  population  size 
and  distribution  of  the  six  taxa,  the 
threat  of  destruction  from  stochastic 
events  is  highly  speculative.  Their 
rationale  for  this  statement  was  as 
follows: 

First-  Lanaihale  comprises  an  area  of 
about  9,000  acres  (3,642  hectares);  its 
gulches  and  valleys  are  rugged  and 
steep  walled  and  have  not  been 
explored  with  any  frequency  or 
regularity. 

Second:  With  the  exception  of 
Abutilon  eremitopetalum,  the  known 
individuals  of  the  taxa  in  the  proposed 
rule  are  found  in  the  vicinity  of  the 
existing  trails  on  Lanaihale.  C&C 
believes  that  no  recent,  thorough 
surveys  have  been  conducted 
throughout  the  historic  ranges  of  the 
taxa  or  other  parts  of  Lanaihale  where 
these  plants  potentially  could  be  found. 
Therefore  C&C  believes  it  very  likely 
that  additional  occurrences  of  each 
taxon  exist  on  Lanaihale  and  that  the 
proposed  rule  has  significantly 
underestimated  the  abundance  and 
distribution  of  these  taxa.  The  Hawaii 
Heritage  Program,  one  of  the  major 
sources  of  information  in  the  proposed 
rule,  states  that  its  data  base  does  not 
provide  a  definitive  or  comprehensive 
statement  on  the  distribution  and 
abundance  of  species. 

Third:  The  information  in  the 
proposed  rule  concerning  the  six  plants 
apparently  came  from  personal 
communications  from  very  few 
individuals  or  from  the  Hawaii  Heritage 
Program  data  base.  With  the  exception 
of  Gahnia  lanaiensis,  the  information  in 
the  proposal  is  based  upon  the  personal 
observations  of  Robert  Hobdy  which. 
C&C  believes,  were  made  during  field 
surveys  on  Lanai  between  August  16 
and  September  2, 1987.  During  this  short 
period  of  time.  Hobdy  made  several 
significant  discoveries,  which  would 
indicate  that  the  data  used  by  the 
Service  in  proposing  these  plants  as 
endangered  is  too  limited  to  make  an 
informed  decision  concerning  their 
populations  and  distributions. 

Service  Response:  First:  More  data  on 
the  population  size  and  distribution  of 
these  plants  would  have  been  desirable, 
but  is  unnecessary  to  demonstrate  the 
present-day  rarity  of  the  taxa.  Given  the 
threats  to  these  plants,  the  amount  of 
sampling  which  has  occurred  on  the 
island  (see  "Third"  below),  and  the 
noted  decline  in  the  quality  of  the 
habitat  over  the  years,  it  is  unlikely  that 


a  sufficiently  large  and  widespread,  yet 
undiscovered  population  exists  to 
warrant  removal  of  the  taxa  from 
consideration  for  listing  as  endangered 
Second:  The  proposed  rule  mentions 
only  two  plants,  Gahnia  lanaiensis  and 
Viola  lanaiensis,  with  populations  in  the 
vicinity  of  the  existing  trails  on 
Lanaihale;  the  distributions  given  for  the 
other  four  plants  are  ridges  and  walls 
and  floors  of  valleys.  As  discussed  in 
the  preceding  response,  the  Service 
believes  that  the  available  information 
on  these  taxa  is  sufficient  to  warrant 
listing  them  as  endangered.  Section 
4(b)(1)(A)  of  the  Act  states  that  the 
Secretary  of  the  Interior  shall  make  a 
determination  whether  any  species  is  an 
endangered  species  or  a  threatened 
species  solely  on  the  basis  of  the  best 
scientific  data  available.  Therefore  the 
Hawaii  Heritage  Program's  statement 
that  its  data  base  may  not  have  the  final 
word  on  taxa  in  no  way  removes  these 
plants  from  consideration  as 
endangered  or  threatened  taxa.  The  Act 
also  requires  that  the  Service 
periodically  review  all  taxa  listed  by  the 
Federal  government  as  endangered  or 
threatened.  The  discovery  of  additional 
populations  could  lead  to  the 
downlisting  or  delisting  of  the  taxa. 

Third:  Knowledge  of  the  flora  of  the 
island  of  Lanai  began  with  the 
collections  of  Ezechiel  Jules  Remy,  made 
between  1851  and  1855.  By  1920.  at  least 
eight  other  botanists  had  collected  on 
the  island.  Beginning  in  1927.  George  C. 
Munro.  a  resident  of  Lanai  and  manager 
of  the  cattle  ranch  on  the  island,  took  an 
active  Interest  in  the  flora  of  the  island, 
and  for  the  next  12  years  sent  specimens 
of  the  island's  plants  to  the  Bishop 
Museum.  He  freely  shared  his 
knowledge  of  the  island's  flora  with 
other  interested  parties  such  as  Dr.  F.  R. 
Fosberg.  who  spent  a  week  botanizing 
on  the  island  with  him  in  1935.  Since 
that  time  a  great  number  of  botanists 
and  naturalists  have  collected  and 
studied  the  plants  of  Lanai.  Perhaps  the 
longest  stay  by  a  non-resident  interested 
in  Lanai's  flora  was  that  of  Drs.  Otto 
and  Isa  Degener.  who  spent  three 
months  on  the  island  in  late  1963  and 
early  1964.  It  was  during  their  visit  that 
Robert  Hobdy  became  interested  in  the 
flora  of  the  island.  Mr.  Hobdy  is  now 
recognized  as  the  authority  on  the  flora 
of  Lanai  and  has  continued  up  to  the 
present  to  study  the  island's  plants;  his 
information  is  the  most  current.  As 
Hobdy  is  an  authority  on  the  plants  of 
Lanai.  and  as  his  information  is  the  most 
current  (he  has  conducted  surveys  since 
that  of  1987).  his  observations  were 
cited  most  frequently  in  the  proposed 
rule.  However,  all  available  information 
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on  the  island's  plants  (including  the 
results  of  Munro,  Fosberg,  and  the 
Degeners]  was  taken  into  account  while 
drafting  the  proposed  rule. 

Issue  2:  The  proposed  tourist  industry 
does  not  present  a  threat  to  the  plants. 
None  of  the  development  will  take  place 
on  Lanaihale,  a  mostly  rugged,  not 
easily  accessible  area,  and  use  of 
Lanaihale  will  be  controlled  by  C&C. 

Service  Response:  The  proposed  rule 
acknowledges  that  no  development 
presently  planned  for  the  island  will 
directly  impact  the  six  plants  included 
in  the  proposal.  However,  the  Service 
stands  by  its  statement  that  the  plants 
face  a  potential  threat  of  damage  to 
their  habitat  due  to  increased  human 
traffic  stemming  from  recreational  use 
and  development-related  activities.  The 
first  four  phases  of  development 
planned  for  the  island  include  352  hotel 
rooms,  500  single  family  homes,  and 
about  200  townhouses.  Compared  with 
the  pre-development  numbers,  this  will 
almost  double  the  number  of  residential 
units  and  will  be  an  increase  of  342 
hotel  units  (State  of  Hawaii  1980).  It  is 
unknown  what  further  development  will 
occur  if  the  first  four  phases  are 
successful.  Many  of  the  valley  of 
Lanaihale  are  rugged  and  not  easily 
accessible,  but  the  Munro  Trail,  which 
traverses  Lanaihale.  is  a  good  jeep  road 
and  is  easily  hiked.  Two  of  the  plants 
included  in  the  proposed  rule  occur 
along  the  trail  and  are  susceptible  to 
inadvertent  damage  by  those  using  the 
trail.  Regardless  of  the  numerous 
amenities  provided  downsiope  by  C&C, 
many  people  enjoy  hiking  or  traveling 
by  jeep  in  more  remote  areas  and  it  is 
very  likely  that  the  use  of  Lanaihale  by 
unguided  individuals  will  increase  with 
the  influx  of  people  attracted  by  the 
development  of  the  island. 

Issue  3:  Fire  does  not  pose  a 
significant  threat  to  the  plants,  as 
Lanaihale  is  damp  most  of  the  year. 

Service  Response:  Fire  is  listed  as  a 
threat  to  two  of  the  plants, 
Tetramolopium  remyi  and  Abutilon 
eremitopetalum.  These  species  grow  on 
lower  elevation,  dry  ridges  where  fires 
do  occur  on  occasion. 

Issue  4:  Any  threat  from  axis  deer  is 
likely  to  be  reduced  in  the  future 
Because  deer  have  damaged  vegetation 
on  the  island  and  pose  a  risk  to  L,anai'8 
watershed  on  Lanaihale,  C&C  ib 
undertaking  measures  to  control  and 
reduce  the  deer  population. 

Service  Response:  The  Act  requires 
that  the  Service  periodically  review  the 
status  of  all  taxa  listed  by  the  Federal 
government  as  endangered  or 
threatened.  A  change  in  status  could 
lead  to  the  downlisting  or  delisting  of 
the  taxa.  Should  the  population  of  axis 


deer  be  reduced  to  the  point  that  it  no 
longer  poses  a  threat  to  one  or  more  of 
these  plants,  then  the  status  of  those 
taxa  will  be  reassessed  and  they  would 
be  downlisted  or  delisted  if  warranted. 

Issue  5:  Habitat  degradation  and 
competition  by  naturalized,  exotic 
vegetation  does  not  pose  a  signiHcant 
threat.  The  proposed  rule  mentions  that 
only  three  of  the  plants,  Phyllostegia 
glabra  var.  lanaienaia,  Tetramolopium 
remyi,  and  Viola  lanaiensis,  were 
threatened  by  competing,  naturalized 
vegetation.  Phyllostegia  glabra  var. 
lanaienaia  has  not  been  seen  for  several 
years,  but  is  likely  to  still  exist, 
according  to  the  proposed  rule.  The 
Tetramolopium  remyi  population  has 
decreased  only  slightly  in  the  last  11 
years.  This  seems  to  belie  the  proposed 
rule's  contention  that  these  plants  can 
easily  be  eliminated  by  invading,  exotic 
species. 

Service  Response:  The  proposed  rule 
states  that  Abutilon  eremitopetalum  is 
threatened  by  encroaching  exotic  plants 
such  as  lantana,  koa  haole,  and 
sourbush;  Cyanea  macrostegia  subsp. 
gibsonii  by  kahili  ginger;  Gahnia 
lanaiensis  potentially  by  manuka,  which 
is  spreading  along  Lanaihale; 
Tetramolopium  remyi  by  broomsedge 
and  Guinea  grass;  and  Viola  lanaienaia 
by  various  invading,  exotic  plants. 
Although  Phyllostegia  glabra  var. 
lanaienaia  has  not  been  seen  since  the 
1980'8.  the  proposed  rule  states  that 
exotic  plants  are  a  threat  to  all  native 
vegetation  within  its  historic  range.  That 
aggressive,  exotic  vegetation  can  and 
does  compete  with  and  often  replaces 
native  vegetation  is  well  documented  for 
many  parts  of  the  world,  including 
Hawaii.  The  dry  land  species  in  the 
proposed  rule,  such  as  Tetramolopium 
remyi,  are  doubly  threatened  by  the 
presence  of  grasses.  Grasses  provide 
fuel  for  fires,  and  a  fire  usually  will 
favor  the  more  rapid  spread  of  the 
grasses;  also  very  few  species  can 
outcompete  well  established,  perennial 
grasses  such  as  those  that  threaten 
Tetramolopium  remyi.  A  single  fire  or  a 
year  of  weather  favorable  to  the  grasses 
could  mark  the  end  of  the  population  of 
Tetramolopium  remyi.  The  fact  that  this 
species  appears  to  have  maintained  its 
population  over  the  past  11  years  does 
not  discount  the  threat  that  exotic 
vegetation  poses  to  its  survival. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  six  taxa  from  Lanai  in  this  rule 
should  be  classified  as  endangered 
species.  Procedures  found  at  section  4  of 


the  Endangered  Species  Act  (16  U.S.C 
1533)  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Abutilon 
eremitopetalum  Caum  (NCN).  Cyanea 
macrostegia  subsp.  gibsonii  (Hillebr.) 
Lammers  (NCN),  Gahnia  lanaienaia 
Degener,  I.  Degener,  and ).  Kern  (NCN). 
Phyllostegia  glabra  var.  lanaienaia 
Sherff  (NCN),  Tetramolopium  remyi  (A. 
Gray)  Hillebr.  (NCN),  and  Viola 
lanaienaia  W.  Becker  (NCN)  are  as 
follows: 

A.  The  Preaent  or  Threatened 
Deatruction,  Modification,  or 
Curtailment  ofita  Habitat  or  Range 

As  evidenced  by  remnants  of  native 
vegetation  on  this  island,  Lanai 
probably  was  covered  throughout  by 
forests  and  shrublands  before  arrival  of 
the  early  Polynesians  who  discovered 
the  islands.  Much  of  L.anai's  vegetation 
was  destroyed  by  early  land  use 
practices,  which  include  cattle  and 
sheep  [Ovis  aries]  ranching;  the  clearing 
of  land  for  pineapple  cultivation;  and  the 
introduction  of  feral  animals  such  as 
goats  [Capra  hircua),  deer,  and  mouflon 
sheep,  and  domestic  animals  such  as 
cattle  and  pigs  [Sus  acrofa]  which  later 
became  feral  (Cuddihy  and  Stone  1990, 
Fosberg  1936b.  Tomich  1986).  Over  the 
ensuing  years,  the  cattle,  sheep,  goats, 
and  pigs  were  destroyed  or  removed 
from  the  island.  But  it  is  estimated  that 
only  about  10  percent  of  the  island 
presently  remains  in  native  forest  or 
shrubland  (Alan  Holt,  the  Nature 
Conservancy  of  Hawaii,  pers.  comm.. 
1990).  Today,  habitat  degradation  due  to 
axis  deer,  and,  to  a  lesser  extent, 
mouflon,  and  the  invasion  of  and 
competition  by  exotic  species  of  plants 
probably  are  the  two  greatest  threats  to 
the  six  taxa  in  this  rule,  The  axis  deer  is 
now  considered  to  be  the  major  threat  to 
the  forests  of  L,anai  (CuUiney  1988).  Deer 
and  mouflon  browse  on  native 
vegetation  (see  Factor  C),  destroying  or 
damaging  the  habitat.  Also,  their 
trampling  removes  vegetation  and  litter 
important  to  soil-water  relations. 
compacts  the  soil,  promotes  erosion,  and 
opens  areas,  allowing  exotic  plants  to 
invade.  Deer  are  common  throughout  the 
summit;  very  few  patches  of  forest  are 
untouched  by  them.  Ridge  tops  in 
particular,  are  being  invaded,  but  so  are 
gulches  (R.  Hobdy,  pers.  comm.,  1990). 
Lanai  is  in  the  process  of  converting 
from  an  agricultural  (pineapple)  to  a 
tourist-based  economy.  Hotels  are  being 
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built  in  conjuncti  m  with  an  anticipated 
increase  in  the  to  urist  industry. 
Although  at  present  there  are  no  plans 
for  development  Which  would  directly 
impact  LanaihaU,  it  is  inevitable  that  an 
increase  in  the  ni  unber  of  people  on  the 
island  will  have  hat  effect.  The  Munro 
Trail,  which  traverses  Lanaihale,  affwds 
a  beautiful  view  t)f  the  island  and  will 
likely  be  popular;with  tourists. 
Approximately  30  percent  of  the  known 
plants  of  Gahnia  lanaiensis  and  most  of 
the  known  Viola  lanaiensis  plants  grow 
along  this  trail  oi  one  of  its  branches. 
Increased  hiking  or  jeep-riding  along  the 
trail  could  lead  t(i  the  destruction  of 
individuals  of  th<  se  plants.  Disturbance 
of  the  soil  or  desi  ruction  of  groundcover 
plants  due  to  the  le  activities  would 
increase  the  pote  atial  for  erosion  and 
open  the  area  to  nvading  exotic  plants. 

B.  Overutilizatioi  i  for  commercial, 
recreational,  scit  ntific,  or  educational 
purposes 

Illegal  collectii  g  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  Individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publicity  and  wo  ild  seriously  impact  the 
taxa  in  this  rule,  disturbance  to  the  area 
by  trampling  dur  ng  recreational  use 
(hiking,  for  exam  )le)  would  promote 
erosion  and  grea  er  ingress  by 
competing  exotic  species.  This  threat 
will  increase  as  t  le  tourist  industry 
becomes  a  more  irominent  force  on 
Lanai. 

C.  Disease  or  Pn  dation 

Axis  deer  and  nouflon  sheep  are 
managed  by  the  !  Itate  for  recreational 
hunting  on  the  is  and.  The  deer  are 
primarily  on  the  lummit  and  in  the 
gulches  of  Lanailale,  whereas  mouflon 
are  more  commo;  i  on  the  drier  slopes — 
precisely  the  hah  tats  of  the  six  taxa 
included  in  this  r  ile.  In  addition  to 
habitat  degradat  on  resulting  from  their 
activities,  which  was  discussed  in 
Factor  A  above,  heir  browsing  also 
destroys  or  dams  ges  plants. 

D.  The  Inadequat  y  of  Existing 
Regulatory  Mecl  anisms 

There  are  no  S  :ate  laws  or  existing 
regulatory  mecha  nisms  at  the  present 
time  to  protect  th  ese  taxa  or  to  prevent 
their  further  decl  ne.  However.  Hawaii's 
Endangered  Spe(  ies  Act  (Hawaii 
Revised  Statutes  (HRS),  section  195D- 
4(a))  states,  "Ant  species  of  aquatic  Hfe, 
wildlife  or  land  f  lant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  ^dangered  Species  Act 
(of  1973)  shall  be  deemed  to  be  an 
endangered  species  under  the  provisions 
".  Further,  the  State 
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agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species 
(section  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  8  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of  the 
six  taxa  from  Lanai  will  therefore 
reinforce  and  supplement  the  protection 
available  to  the  taxa  under  State  law. 
The  Federal  Act  also  will  offer 
additional  protection  to  the  taxa, 
because  it  is  a  violation  of  the  Act  for 
any  person  to  remove,  cut,  dig  up, 
damage,  or  destroy  an  endangered  plant 
in  an  area  not  under  Federal  jurisdiction 
in  knowing  violation  of  State  law  or 
regulation  or  in  the  coarse  of  any 
violation  of  a  State  crimhial  trespass 
law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  small  number  of  populations  and 
of  individual  plants  of  these  taxa 
increases  the  potential  for  extinction 
from  stochastic  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  man-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
individuals  of  these  taxa. 

Several  species  of  exotic  plants  have 
become  common  on  the  summit  and  in 
the  gulches  and  valleys  of  Lanaihale. 
Strawberry  guava  [Psidium  cattleianum) 
is  most  common  on  the  northern  end  of 
Lanaihale,  firebush  {Myrica  faya)  is 
most  common  on  the  southern  end,  and 
manuka  has  spread  through  the  range 
(R.  Hobdy,  pers.  comm.,  1990).  Kahili 
ginger  is  common  on  some  of  the  valley 
floors,  as  in  Kaiholena  Culch,  while  koa 
haole,  lantana,  and  sourbush  also  are 
aggressive  invaders.  These  weedy 
plants  are  more  aggressive  than  the 
native  species  and  compete  more 
successfully  for  water,  minerals,  space, 
and  light.  In  the  drier  areas,  broomsedge 
and  Guinea  grass  are  the  dominant 
exotic  species  (R.  Hobdy,  pers.  comm., 
1900).  Not  only  do  these  species 
compete  with  native  plants  such  as 
Tetramoiopium  remyi,  they  are  a  source 
of  fuel,  increasing  the  potential  threat  of 
fire  in  the  area  (HPCC  1990b). 

The  Service  has  carefully  assessed  the 
best  scienti^c  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  taxa  in  determining  to  make  this 
rule  Hnal.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Abutilon 
eremitopetalum,  Cyanea  macrostegia 
subsp.  gibsonii,  Gahnia  lanaiensis, 
Phyllostegia  glabra  var.  lanaiensis, 
Tetramoiopium  remyi,  and  Viola 
lanaiensis  as  endangered.  These  taxa 


are  threatened  by  predation  and  habitat 
degradation  by  feral  animals,  by 
encroachment  and  competition  from 
exotic  species  of  plants,  and/or  by  the 
potential  of  stochastic  events  to 
extirpate  these  small  populations  with 
restricted  distributions.  They  also  face 
the  potential  threat  of  damage  to  their 
habitat  by  increased  human  traffic 
stemming  from  recreational  use  and 
development-related  activities.  In 
addition,  wildflres  can  eliminate  plants 
and  habitat.  Because  these  taxa  are  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  range,  they  fit 
the  deHnition  of  endangered  as  defmed 
in  the  Act  Critical  habitat  is  not  being 
designated  for  these  taxa  for  reasons 
discussed  in  the  "Critical  Habitat" 
section  of  this  rule. 

Critical  HabHal 

Section  4(a)(3)  of  the  Act.  at  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these  taxa. 
Such  a  determination  would  result  in  no 
known  benefit  to  the  taxa.  The 
publication  of  descriptions  and  maps 
required  when  critical  habitat  is 
designated  would  increase  the  degree  of 
threat  to  these  plants  &om  possible  take 
or  vandaUsm  and,  therefore,  could 
contribute  to  their  decline  and  increase 
enforcement  problems.  The  listing  of 
these  taxa  as  endangered  publicizes  the 
rarity  of  the  plants  and.  thus,  can  make 
them  attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  All 
involved  parties  and  the  major 
landowner  have  been  notified  of  the 
general  location  and  importance  of 
protecting  the  habitat  of  these  taxa. 
Protection  of  their  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
these  taxa  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities,  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  taxa. 

Available  Cooservatkm  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
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conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a]  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Although  none  of  these  taxa 
occur  on  Federal  land,  private  activities 
requiring  Federal  permits  or  funding  can 
be  affected.  In  this  case,  the  Federal 
agency  is  responsible  for  consulting  with 
the  Service  under  section  7  of  the  Act  to 
ensure  that  the  activities  they  provide 
permits  or  funding  for  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  the  six  plants  from  the  island 
of  Lanai,  all  trade  prohibitions  of  section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61,  apply.  These  prohibitions,  in 
part,  make  it  illegal  with  respect  to  any 
endangered  plant  for  any  person  subject 
to  the  jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  plants  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
listed  plants  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 


agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances. 

It  is  anticipated  that  few,  if  any,  trade 
permits  would  ever  be  sought  or  issued 
because  the  taxa  are  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  room 
432-ARLSQ,  Arlington,  Virginia  22203- 
3507  (703/358-2104,  FTS  921-2093). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

References  Cited 

Bates.  D.M.  1990.  Malvaceae:  Pp.  888-903  in 

Wagner.  W.L,  D.R.  Herbst.  and  S.H. 

Sohmer,  Manual  of  the  flowering  plants  of 

Hawai'i.  Bishop  Mus.  Spec.  Publ.  83. 

University  of  Hawaii  Press  and  Bishop 

Museum  Press,  Honolulu. 
Becker,  W.  1916.  Violae  Asiaticae  et 

Australenses.  I.  Beih.  Bot.  Centralbl.  34: 

208-266. 
Caum,  E.L  1933.  Abutilon  cryptopetalum.  In: 

Degener,  O.  Fl.  Hawaiiensis,  fam.  221. 

Malvaceae.  Publ.  priv.,  2  pp. 
■  Christophersen,  E  1934.  A  new  Hawaiian 

Abutilon.  Occas.  Pap.  Bemice  P.  Bishop 

Mus.  10(15):  1-7. 
Cuddihy.  LW.,  and  C.P  Stone.  1990. 

Alteration  of  native  Hawaiian  vegetation; 

effects  of  humans,  their  activities  and 

introductions.  University  of  Hawaii 

Cooperative  National  Park  Resources 

Studies  Unit,  Honolulu.  138  pp. 
CuUiney,  f.L  1988.  Islands  in  a  far  sea;  nature 

and  man  in  Hawaii.  Sierra  Club  Books,  San 

Francisco.  410  pp. 
Degener,  0. 1932.  Fl.  Hawaiiensis.  fam.  221. 

Abortopetalum.  Publ.  priv.,  2  pp.  Rep..  1946. 
Degener,  0. 1936.  Fl.  Hawaiiensis,  contents  of 

second  century  and  important  notes.  Publ. 

Priv.,  4  pp.  Rep.,  1946. 
Degener,  O.,  and  I.  Degener.  1960.  Fl. 

Hawaiiensis,  fam.  316.  Labiatae; 

Phyllostegia  glabra,  part  2.  Publ.  priv.,  2  pp. 
Degener,  O.,  and  I.  Degener.  1965.  Ft. 

Hawaiiensis,  fam.  48.  Cyperaceae;  Gohnia 

lanaiensis.  Publ.  priv.,  2  pp. 
Degener,  O.,  I.  Degener,  and  J.H.  Kem.  1964. 

A  new  Hawaiian  Gahnia  (Cyperaceae). 

Blumea  12:  349-351. 
Drake  del  Castillo.  E.  188&  Ulustrationes 

florae  insularum  maris  paciflci.  Part  4.  G. 


Masson,  Paris,  pp.  6S-e0  (Facsimile  ed., 
1977.  |.  Cramer.  Vadux). 

Ekem,  P.C  1964.  Direct  interception  of  cloud 
water  on  Lanaihale,  Hawaii.  Soil  Sci.  Soc. 
Proa  28:  419-421. 

Foote,  D.E.,  E,L.  Hill,  S.  Nakamura,  and  F. 
Stephens.  1972.  Soil  survey  of  the  islands  of 
Kauai.  Oahu.  Maui.  Molokai,  and  Lanai, 
State  of  Hawaii.  U.S.  Dept.  of  Agriculture 
Soil  Conserx'ation  Service,  Washington, 
D.C  232  pp.,  130  maps. 

Fosl)erg,  FJL  1936a.  Miscellaneous  Hawaiian 
plant  notes — I.  Occas.  Pap.  Bemice  P. 
Bishop  Mus.  12(15):  1-11. 

Fosberg,  F.R.  1936b.  Plant  collecting  on  Lanai. 
1935.  Mid-Paciric  Mag.  49: 119-123. 

Gagne,  W.C,  and  LW.  Cuddihy.  1990. 
Vegetation.  Pp.  45-114  in  Wagner,  W.L. 
D.R.  Herbst,  and  S.H.  Sohmer.  Manual  of 
the  flowering  plants  of  Hawai'i.  Bishop 
Mus.  Spec.  Publ.  83.  University  of  Hawaii 
Press  and  Bishop  Museum  Press.  Honolulu. 

Gray.  A.  1861.  Characters  of  some 
Compositae  in  the  collection  of  the  United 
States  South  Pacific  Exploring  Expedition 
under  Captain  Wilkes,  with  observations 
&c.  Proc.  Amer.  Acad.  Arts  5;  114-146. 

Hawaii  Heritage  Program.  1990a.  Element 
Occurrence  Record  for  Abutilon 
eremitopetalum.  PDMAL02030.001,  dated 
March  4, 1989.  Honolulu.  Unpubl.  2  pp. 

Hawaii  Heritage  Program.  1990b.  Element 
Occurrence  Record  for  Abutilon 
eremitopetalum.  PDMAL02030.002,  dated 
May  2, 1990.  Honolulu.  Unpubl.  2  pp. 

Hawaii  Heritage  Program.  1990c.  Element 
Occurrence  Record  for  Abutilon 
eremitopetalum,  PDMAL02030.008,  dated 
May  2. 1990.  Honolulu.  Unpubl.  2  pp. 

Hawaii  Heritage  Program.  1990d.  Element 
Occurrence  Record  for  Gahnia  lanaiensis, 
PMCYP0D04C.001.  dated  March  24. 1990. 
Honolulu.,  Unpubl.  2pp. 

Hawaii  Heritage  Program.  1990e.  Element 
Occurrence  Record  for  Gahnia  Lanaiensis, 
PMCYPOD040.002,  dated  March  24, 1990, 
Honolulu.  Unpubl.  2  pp. 

Hawaii  Heritage  Program.  1990f.  Element 
Occurrence  Record  for  Gahnia  lanaiensis. 
PMCYP0DO40.003,  dated  March  24, 1990. 
Honolulu.  Unpubl.  1  p. 

Hawaii  Plant  Conservation  Center.  1990a. 
Hawaii  Plant  Conservation  Center 
Accession  Data  for  Abutilon 
eremitopetalum.  905216.000,  Lawai.  Kauai. 
Unpubl.  1  p. 

Hawaii  Plant  Conservation  Center.  1990b. 
Hawaii  Plant  Conservation  Center 
Accession  Data  for  Tetramolopium  remyi. 
905214.000.  Lawai.  Kauai.  Unpubl.  1  p. 

Hillebrand,  W.  1888.  Flora  of  the  Hawaiian 
Islands:  a  description  of  their  phanerogams 
and  vascular  cryptogams.  Carl  Winter, 
Heidelberg,  Germany.  673  pp. 

Koyama.  T.  1990.  Cyperaceae.  Pp.  1381-1436 
jVj  Wagner.  W.L.  D.R.  Herbst.  and  S.H. 
Sohmer.  Manual  of  the  flowering  plants  of 
Hawai'i.  Bishop  Mus.  Spec.  Publ.  83. 
University  of  Hawaii  Press  and  Bishop 
Museum  Press.  Honolulu. 

Lammers,  T.G.  1988.  New  taxa,  new  names, 
and  new  combinations  in  the  Hawaiian 
Lobelioideae  (Campanulaceae).  Systematic 
Botany  13(4):  496-508. 


47894        Fedefal  Renter  /  Vol.  56,  No,  183  /  Friday.  September  20.  1991  /  Rules  and  Regulations 


IMI 


.1994< 
ler.  Vyj 


Lammen,  T.C  19Ml  Canpanulaceac.  Pp.  420- 

489 in  Wagner.  V\|j-,  DR.  Herbal,  and SM. 

Sohmer.  Manual  M  the  Flowering  plants  of 

Hawai'i.  Bishop  Mus.  Spec.  Publ.  S3. 

University  of  Hawaii  Press  aitd  Bishop 

Museum  Press,  Htinohilu. 
Lowrey.  TJC.  1986.  A  biosystematic  revision 

of  Hawaiian  Tetjvnwiopmm  (Compositae: 

Astereae].  Allertonia  4:  203-2S5. 
Lowrey.  TJC.  1990.  Xetranwiopium.  Pp.  381- 

368  in  Wagner.  W.L.  DJL  HerbsU  and  &H. 

Sohmer.  Manual  if  the  flowering  plants  of 

Hawai'i.  Bishop  Wus.  Spec.  Publ.  83. 

University  of  Hai^aii  Press  and  Bishop 

Museum  Press,  Hbnolulo. 
MacCaugJiey,  V.  isis.  The  Hawaiian 

Violaceae.  Torreia  18: 1-11. 
Rock,  J.F.  1911.  Notts  upon  Hawaiian  plants 

with  descriptions'of  new  species  and 

varieties.  Coll.  Hawaii  Publ.  Bull.  1: 1-20. 
Rock.  J.F.  1919.  A  monographic  study  of  the 

Hawaiian  species  of  the  tribe  Lobelioideae, 

family  Campanulaceae.  Mem.  Bemice  P. 

Bishop  Mos,  7t2):  1-39S. 
St.  |ohn.  H.  1979.  Rasurrection  of  Viola 

helenae  Becker.  Hawaiian  plant  studies  90. 

Phytologia  44: 

^m.  ed.).  1981.  Rare 
I  the  Hawaiian  Islands. 
1  and  Nat  Resources. 


St.  John.  K  (C-A. 
endemic  plants 
Hawaii  Dept  of 
Honolulu.  74  pp. 

St.  John.  H.  1987. 
(Lobeliaceae). 


Ha 


ntotDelrsaea 
siian  plant  studies  138. 
Phytologia  63:  79-fia 
SL  John,  H.  1969.  Revision  of  the  Hawaiian 
species  of  Viola  (Violaceae).  Bot  Jalvb. 
Syst  111(2):  165-1)4. 


oOvnsRc  RWi  10 


AsteracMe— Aster  (an  iy: 

Tetramoioptum  ret  lyi Har» , 

Cannpanidaceae — DelByiwoi 
tamiJy: 

Qmnea   macrostdpia   subsp.    Nona. 

gibaorm. 

Cyperacaa»— Sedge  l^nly: 
Galvm  lanaiensis 


St  John.  H.,  and  W.  Takeuchi.  1987.  Are  the 
distinctiona  of  Delisaea  valid?  Hawaiian 
plant  studies  137.  Phytologia  63: 129-13a 

Sherff,  E.E.  1934.  Some  new  or  otherwise 
noteworthy  members  of  the  families 
Labiatae  and  Compositae.  Bot.  Gax. 
(Crawfordsvilie)  96: 136-153. 

Sherff.  E.E  1935a.  Revision  of 
Tetramolopitun,  Lipochaeta,  Dubautia,  and 
Raillofdia.  Bemice  P.  Bishop  Mus.  Bull.  135: 
1-138. 

Sherff.  E.E.  1935b.  Revision  of  Haptostachys, 
Phyllostegia,  and  Stenogyne.  Bemice  P. 
Bishop  Mus.  Bull.  136: 1-101. 

Skottsberg,  C  1940.  Observations  on 
Hawaiian  violets.  Acta  Horti  Gothob.  13: 
451-S28. 

State  of  Hawaii.  196a  State  of  Hawaii  data 
book,  a  statistical  abstract.  Hawaii  Dept  of 
Planning  and  Economic  Development 
Honolulu.  545  pp. 

Tomich.  P.Q.  1986.  Mammals  in  HawaiL  2nd 
ed.  Bishop  Mus.  Spec.  Publ.  76.  Bishop 
Museum  Press,  Honolulu.  375  pp. 

Wagner,  W.L,  D.R.  Herbst  and  S.R  Sohmer. 
1990.  Manual  of  the  flowering  plants  of 
Hawai'i.  Bishop  Mus.  Spec  PubL  83. 
University  of  Hawaii  Press  and  Bishop 
Museum  F^ress.  Honolulu.  1853  pp. 

Wimmer.  F£.  1943.  Campanula  ceae- 
Lobelioideae.  L  Pflanzenr.  IV.  276b  (Heft 
106):  l-26a 

AaAor 

The  primary  author  of  this  final  rule  is 
Dr.  Derral  R.  Herbst.  Fish  and  Wildlife 
Enhancement  PaciHc  Islands  Office, 


U.S.  Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  room  6307,  P.O.  Box 
50167,  Honolulu,  Hawaii  96850  (808/541- 
2749  or  FTS  551-2749). 

List  of  Subjecto  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

PART  17— (AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1381-1407. 16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
62S,  100  Stat  3500,  unless  otherwise  noted 

2.  Amend  i  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  families  indicated,  to  the  List  of 
Endangered  and  Threatened  Plants: 

$17.12    Endangwrtd  and  ttwMtwMd 
plants. 


(h)  •  *  • 
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50  CFR  Part  17 
RIN  1019-AB42 

Endangaretf  and  Thraataned  WikNifa 
and  Planta;  DatBrmlnallon  of 
Endangarad  Statua  for  Hva  Ptanta 
From  the  Wahlawa  Drainaga  Baabi 

AGCNCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  U  S.  Fish  and  Wildlife 
Service  (Service)  determmes  five  plants. 
Cyanea  undulata  (no  common  name 
(NCN)).  DubauUa  pauciflorula  (NCN). 
Hesperomannia  fydgotei  [NCN). 
Labordia  tydgatei  (kamakahah),  and 
Viola  helertae  (NCN),  to  be  endangered 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  These 
species  are  known  only  from  the 
Wahiawa  drainage  basin  located  on  the 
island  of  Kauai,  Hawaii.  The  five  plants 
have  been  variously  affected  and  are 
threatened  by  one  or  more  of  die 
following:  habitat  degradation  and 
competition  by  naturahzed.  exotic 
vegetation;  predation  by  rats  which  eat 
fruit,  seeds,  or  vegetative  parts  of  the 
plants;  habitat  destmction  and  potential 
seed  transport  of  exotic  plants  by  feral 
pigs;  a  tyi^oon  which  opened  some 
small  areas  and  allowed  exotic  species 
to  invade;  and  the  potential  for 
extinction  because  of  the  depauperate 
number  of  extant  indrviduals  and  their 
severely  restricted  distribution.  This  rale 
implements  the  protection  and  recovery 
provisions  provided  by  the  Act  for  these 
species. 

EFFECnve  DATC  October  21, 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  MS.  Fish  and  Wildlife 
Service.  300  Ala  Moana  Boulevard,  room 
6307,  Honolulu,  Hawaii  96813. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Oerral  R.  Herbst,  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 
SUPPtCMCNTARV  INFORMATION: 

Backgrouod 

Cyanea  undulata,  Duboutia 
pauciflorula,  Hesperomannia  lydgatei, 
Labordia  lydgatei,  and  Viola  helenae 
are  endemic  to  the  Wahiawa  drainage 
basin  in  the  Koloa  District  of  southern 
Kauai.  Kauai  is  the  oldest  of  the  eight 
major  liawaiian  Islands.  Because  of  its 


age  and  relative  isolation,  the  levels  of 
floristic  diversity  and  endemism  are 
higher  on  Kauai  than  on  any  other 
island  in  the  archipelago.  The  Wahiawa 
Mountains  area  has  one  of  the  oldest 
and  most  diverse  montane  wet  forests  in 
Hawaii.  In  addition  to  the  wet  forest 
ecosystem,  permanent  streams,  bogs, 
and  ridge  summit  habitats  also  comprise 
the  Wahiawa  Mountains  area.  The 
majority  of  the  plant  comnumities  are 
primary  in  nature  with  high  floristic 
endemism.  There  has  been  relatively 
little  disturbance  to  the  area  in  the  past, 
but  alien  plants  are  encroaching  and 
feral  pigs  are  present  Listing  these  five 
endemic  species  as  endangered  wilt  aid 
in  protecting  and  improving  this  habitat 
which  also  is  home  to  an  additional  18 
or  more  taxa  of  extremely  rare  plants. 

The  area  is  roughly  triangular  in 
shape  with  Kapalaoa.  ML  Kahili,  and 
Puuauuka  forming  the  three  comers;  it  is 
about  1.200  acres  (485  hectares)  in  size. 
The  elevation  ranges  from  about  2,000  to 
3.300  feet  (ft)  (610  to  1.000  meters  (m)). 
The  land  is  owned  primarily  by  a  single 
corporate  landowner,  with  a  small 
parcel  of  State-owned  land  forming  one 
comer  of  the  triangle.  The  Wahiawa 
drainage  basin  is  an  important  sotnre  of 
water  for  the  agricultural  industry  on 
this  part  of  the  island  and  is  managed  by 
the  landowner  to  preserve  water  quality. 

Discussien  of  the  Five  Spades 

Until  its  rediscovery  on  )une  10. 1968, 
Cyanea  undulata  was  known  only  from 
the  type  collection  made  tiy  Charles 
Forbes  in  1909  in  the  "damp  woods 
surrounding  the  Wahiawa  swainp»"  and 
an  earlier  collection,  aow  lost  by  the 
Reverend  ].M.  Lydgate  in  1906,  probably 
from  the  same  area  (Rock  1919).  Forbes 
described  the  plant  as  a  new  spedes  in 
1912,  naming  it  for  the  wavy  appearance 
of  its  leaf  margins  (Forbes  1912).  In  1987, 
Harold  St.  John,  questioning  the  validity 
of  the  characters  used  to  delineate  the 
genus  Cyanea,  transferred  all  species  of 
Cyanea  to  the  closely  related  genus 
Delisaea  (St.  John  1987a.  St  John  and 
Takeuchi  1987).  The  prior  existence  of 
the  combination  Delisaea  undulata 
necessitated  a  new  name  for  Cyanea 
undulata  when  treated  as  a  Delissea. 
For  this  reason,  St.  John  published 
Delissea  forbesii  as  a  new  name  for 
Cyanea  undulata  (St.  John  1987a),  and  4 
months  later  published  Delissea 
lydgatei  as  the  new  name  (St  John 
1987b).  The  second  name  is  superfluous 
and  thus  illegitimate.  Few  botanists 
accept  St.  John's  taxonomy  for  this 
group,  and  continue  to  recognize  the 
genus  Cyanea  (Lammers  1990). 

Cyanea  undulata  is  an  unbranched 
shrub  in  the  bellflower  family 
(Campanulaceae)  and  is  about  6  to  12  ft 


(1.8  to  3.6  m)  tail  The  leaves  are 
narrowly  elliptic,  about  12  to  16  inches 
(in)  (30  to  40  centimeters  (cm))  long  and 
1  to  2  in  (3  to  5  cm)  wide,  with  wavy 
margins;  the  upper  surface  is  smooth, 
and  the  lower  is  covered  with  fine,  rast- 
colored  hairs.  The  leaf  stem  is  winged 
throughout  its  length.  The  inflorescence 
is  about  17  in  (45  cm)  long  and  bears  five 
or  six  yellowish.  slighUy  curved,  hairy 
flowers.  The  fruit  is  an  orange  berry 
about  0.7  in  (1.7  cm)  long  (Lammers  1990, 
Rock  1919.  Wimmer  1943).  The  size, 
shape,  and  the  wavy  margins  of  the 
leaves  distinguish  this  species  from  the 
rest  of  the  genus. 

Cyanea  undulata  is  presently  known 
from  a  single  small  population  of  about 
three  or  four  individuals  growing  along 
the  bank  of  a  tributary  of  the  Wahiawa 
Stream  (Steven  Perbnan.  Hawaii  Plant 
Conservation  Center,  pers.  comm.,  1990). 
Several  exotic  plant  species  ^ucfa  as 
Psidium  cattleianum  (strawtwrry  guava) 
and  Melastoma  candiduai  (melastoma) 
have  invaded  the  drainage  basin  and 
are  moving  up  along  the  stream 
(Timothy  Flynn  and  David  Lorence, 
National  Tropical  Botanical  Garden,  and 
S.  Perlman.  pers.  comras..  1990).  Habitat 
degradation  and  competition  by  exotic 
species  are  major  threats  to  the  native 
plants  growing  along  the  stream  banks. 
The  small  number  of  extant  individuals 
is  in  itself  a  considerable  threat 
because  the  limited  gene  pool  may  result 
in  depressed  reproductive  vigor,  or  a 
single  natural  or  man-caused 
environmental  disturbance  could 
destroy  the  only  knowa  existing 
population. 

The  earliest  collections  ol  Duboutia 
pauciflorula  were  made  in  1909  by  CN. 
Forbes  and  in  1911  by  ]M.  Lydgate,  both 
from  the  "Wahiawa  Mountains  (on  a) 
ridge  just  above  tributary  of  the 
Wahiawa  Stream."  There  is  no  further 
record  of  the  species  until  it  was 
rediscovered  by  S.  Perlman  in  1979  in 
the  "Wahiawa  Mts.,  on  E  facing  ridge  of 
10*  slope  30  m  from  an  ormamed  left 
(Hanapepe)  fork  of  Wahiawa  Stream 
*  *  *  ."  This  is  the  same  general  area 
from  which  the  Forbes  and  Lydgate 
collections  were  made,  and  consists  of  a 
population  of  about  30  plants.  Two 
additional  populations  have  been  found 
since  1979.  A  population  of  about  three 
plants  is  on  the  Mt  Kahili  ridge  that 
forms  the  eastern  boundary  of  the 
Wahiawa  drainage  basin.  The  other  is  m 
small  population  along  the  east  fork  of 
the  Wahiawa  Stream  (T.  Flynn,  D. 
Lorence,  and  S.  Perlman,  pers.  comms., 
1990).  In  1981,  H.  St  John  and  GX).  Carr 
(1981)  described  the  taxon  as  a  new 
species,  based  on  a  spedmen  that  Carr 
collected  from  the  population 
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discovered  by  Pel  Iman.  The  speciHc 
name  denotes  the  fact  that  this  species 
has  the  smallest  aumber  of  florets 
(flowers)  per  head  of  any  of  the 
Hawaiian  membe  rs  of  its  tribe. 

Dubautia  pauc,  florula  is  a  member  of 
the  sunflower  fan  lily  (Asteraceae)  and  is 
a  somewhat  sprawling  to  erect  shrub  up 
to  about  10  ft  (3  rt)  tall.  The  leaves  are 
clustered  toward  khe  ends  of  the 
branches,  oppositely  arranged,  narrow, 
widening  toward  khe  tip.  3  to  8  in  (8  to  21 
cm)  long,  and  up  io  1.3  in  (3.2  cm)  wide. 
There  are  50  to  Sdo  heads  in  an  open 
inflorescence  3  ta  12  in  (8  to  30  cm]  long 
and  2  to  30  in  (6  tb  30  cm]  wide;  each 
head  comprises  2  to  4  florets.  The  florets 
are  yellow,  while!  the  stems  and  bracts 
of  the  heads  are  dften  purple.  The  fruits 
are  small  dry  seei  is.  about  0.1  in  (0.3  cm] 
long  (Carr  1985, 1  WO;  St.  John  and  Carr 
1981). 

In  addition  to  t  le  threat  posed  due  to 
the  small  number  of  remaining 
individuals,  two  dther  potential  threats 
to  Dubautia  pauc  ifloniJa  exist:  One  is 
habitat  degradati  )n  and  competition  by 
invading  exotic  plants,  which  are  now 
beginning  to  be  observed  in  the  area;  the 
other  is  feral  pigs .  A  few  pigs  have  been 
seen  and  some  re  oting  and  disturbance 
have  been  obsen  ed  in  the  area,  but  at 
present,  it  is  not  (xtensive.  Feral  pigs 
damage  and  dest-oy  plants,  their  rooting 
opens  areas  aUo\/ing  competing  exotic 
plants  to  invade,  and  they  transport 
seeds  of  alien  pla  nts  (T.  Flynn,  D. 
Lorence,  and  S.  Perlman,  pers.  comms., 
1990). 

Hesperomannii  i  lydgatei  was  first 
collected  by  J.M.  Lydgate  in  the 
Wahiawa  Mount  lins  in  1908.  and  was 
named  in  his  honor  by  C.N.  Forbes  the 
following  year  (F  jrbes  1909).  The  only 
other  collection  c  ocumenting  the 
species'  existenc  s  before  its  rediscovery 
by  C.H.  Lamoure  ix  in  1955,  was  one 
made  by  Forbes  i  n  1909.  Today  four 
populations  of  th ;  species  are  known, 
all  along  or  near  he  Wahiawa  Stream 
or  its  tributaries.  The  first  population  is 
of  four  or  five  tre  js  above  Wahiawa 
Stream  just  behit  d  Kanaele  Bog.  This 
population  was  estimated  at  30  to  36 
trees  and  seedlin  gs  in  1972.  Another 
population  of  atx  lut  10  to  12  trees  is 
farther  upstream  A  third  population  of 
40  to  50  trees  anc  a  fourth  population 
both  grow  along  ributaries  of  the 
stream;  about  10  years  ago  the  fourth 
population  was  estimated  to  be  between 
100  to  125  plants  While  the  present  size 
of  this  populatioi  i  is  unknown,  it 
probably  is  less  '  han  the  original 
estimate  (Hawai  Heritage  Program 
Collection  Log  S!  leet  dated  April  4. 1989; 
T.  Flynn.  D.  L.ore  ice.  S.  Perlman,  pers. 
comms.,  1990). 


IMI 


Hesperomannia  lydgatei  is  a  member 
of  the  sunflower  family  and  resembles  a 
spineless  tree  thistle  with  pendent 
flowers.  It  is  a  small  tree,  rarely  over  10 
ft  (3  m)  tall.  The  leaves  are  paler 
beneath,  alternately  arranged,  elliptic  or 
lance-shaped,  but  wider  above  the 
middle.  4  to  12  in  (10  to  30  cm]  long,  and 
1.4  to  3.5  in  (3.5  to  9  cm]  wide.  The 
flower  heads  are  1.5  to  2  in  (4  to  5  cm) 
tall,  with  usually  4  or  5  heads  on  slender 
stems  clustered  at  the  ends  of  branches, 
pendent  when  mature.  The  flower  heads 
are  enclosed  by  four  to  eight  circles  of 
overlapping  bracts,  the  outer  ones 
brown  or  purplish,  the  inner  ones  silver. 
The  florets  are  yellow  and  are  split 
about  to  the  middle  into  narrow  lobes. 
Mature  fruits  are  unknown  (Carlquist 
1957,  Degener  1932.  Fedde  1911.  Forbes 
1909.  St.  John  1981.  Wagner  et  al  1990). 
It  is  the  only  member  of  the  genus  on 
Kauai,  and  the  only  one  vsrith  pendent 
flowers. 

The  threats  to  this  species  are  similar 
to  those  for  the  preceding  species: 
Competition  from  invading  exotic 
plants,  small  numbers  and  sizes  of 
populations,  and  increasing  habitat 
degradation  by  feral  pigs  (T.  Flynn,  D. 
Lorence,  and  S.  Perlman,  pers.  comms., 
1990). 

Labordia  lydgatei  is  known  only  from 
five  collections:  one  by  J.M.  Lydgate  in 
1908  or  1909,  two  by  C.N.  Forbes  in  1909, 
one  by  S.  Perlman  in  1987.  and  one  by 
W.L  Wagner  and  C.T.  Imada  in  1988. 
The  species  presently  is  known  from  a 
single  population  of  about  three 
individuals  located  at  the  end  of  the 
valley  above  one  of  the  tributaries  of 
Wahiawa  Stream  (S.  Perlman,  pers. 
comm.,  1990).  C.N.  Forbes  described  this 
species  in  1916,  naming  it  in  honor  of  its 
discoverer,  the  Reverend  Lydgate 
(Forbes  1916). 

Labordia  lydgatei  is  a  member  of  the 
strychnine  family  (L,oganiaceae]  and  is  a 
many-branched  shrub  or  small  tree  with 
sparsely  hairy,  square  stems.  The  leaves 
are  eUiptic,  often  widening  toward  the 
tip,  smooth  above  but  with  fine  hairs  on 
the  lower  surface;  they  are  2  to  4  in  (5  to 
10  cm)  long  and  0.8  to  2.8  in  (2  to  7  cm] 
wide.  The  inflorescence  comprises  6  to 
21  small,  slender,  funnel-shaped,  pale 
yellow  flowers,  each  about  0.3  in  (0.7 
cm]  long.  The  fruit  is  a  small,  two- 
parted,  ovoid,  woody  capsule  with  a 
short,  blunt  beak  at  its  tip  (Forbes  1916, 
Sherff  1939,  Wagner  et  al.  1990).  This 
species  can  be  separated  from  L. 
tinifolia,  the  only  other  member  of  the 
genus  on  this  part  of  Kauai,  by  its  sessile 
cymes.  The  small,  restricted  population 
and  the  likelihood  of  invasion  by 
competing  exotic  species  are  the  main 
threats  to  the  species. 


Viola  helenae  was  collected  by  J.M. 
Lydgate  in  the  Wahiawa  Mountains  in 
May,  1908.  Using  this  specimen  as  the 
type,  he  and  C.N.  Forbes  described  the 
species  the  following  year  and  named  it 
for  Lydgate's  wife,  Helen  (Forbes  1909). 
Two  years  later,  J.F.  Rock  (1911) 
described  a  similar  plant  from  the  island 
of  Lanai  as  a  variety  of  Viola  helenae. 
The  similarity  between  the  two  taxa  is 
superficial,  and  most  botanists  today 
regard  the  Lanai  plant  as  a  distinct 
species  (Becker  1916.  St.  John  1979, 
Wagner  et  al.  1990). 

Viola  helenae,  a  violet  (Violaceae),  is 
a  small,  erect,  unbranched  subshrub,  1 
to  2.5  ft  (30  to  80  cm]  tall.  The  leaves, 
which  are  clustered  toward  the  upper 
part  of  the  stem,  are  lance-shaped,  about 
3  to  5  in  (7.5  to  13  cm)  long  and  0.8  to  1 
in  (2  to  2.5  cm]  wide.  Below  each  leaf  is 
a  pair  of  narrow,  membranous  stipules 
(leaf-like  structures),  about  0.5  in  (1.3 
cm)  long.  The  flowers  are  small,  less 
than  0.4  in  (1  cm)  long,  on  stems  about 
1.8  in  (4.5  cm]  long,  pale  lavender  or 
white,  occurring  singly  or  in  pairs  in  the 
upper  leaf  axils.  The  fruit  are  capsules, 
about  0.5  in  (1.1  cm]  long  (Fedde  1911, 
St.  John  1989,  Skottsberg  1940.  Wagner 
et  al.  1990).  The  lance-shaped  leaves 
distinguish  this  species  from  all  the 
other  violets  on  this  island. 

Viola  helenae  is  known  from  two 
populations,  one  along  each  branch  of 
the  Wahiawa  Stream.  The  total  number 
of  individuals  in  the  2  populations  is 
estimated  at  about  13  (T.  Flynn.  D. 
Lorence.  and  S.  Perlman.  pers.  comms., 
1990).  The  small  number  and  restricted 
distribution  of  the  species  and  resultant 
susceptibility  to  stochastic  events 
threaten  the  plant  with  extinction.  Some 
pig  trails  and  rooting  have  been 
observed  near  this  species,  but  the 
evidence  of  pig  activity  was  localized 
and  little  was  seen.  However, 
destruction  by  feral  pigs  is  a  potential 
threat  (T.  Flynn,  D.  Lorence,  and  S. 
Perlman,  pers.  comms..  1990). 
Competition  from  naturalized  plants 
also  is  a  potential  threat,  as  the  species 
grows  along  the  Wahiawa  Stream,  and 
exotic  species  of  plants  are  moving  up 
along  the  stream  banks.  A  small 
population  of  three  or  four  individuals  of 
V.  helenae  disappeared  soon  after 
strawberry  guava  moved  into  the 
habitat  where  the  tree  canopy  had  been 
opened  by  Typhoon  Iwa  in  1982. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
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United  State*.  This  report  designated  as 
House  Document  No.  94-51.  was 
presented  to  Congress  on  {anuary  9, 
1975.  Hesperoaumnia  lydjgatei  and  Vioh 
helenae  were  considered  to  be 
endangered  and  Labordia  lydgatei  as 
threatened  in  that  docmnent.  On  July  1, 
1975,  the  Service  pablished  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  iU 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 
and  giving  notice  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  •  resuh  of  that 
review,  on  )iuie  16, 1976,  the  Service 
published  a  proposed  ruie  in  &e  Federal 
Registar  (41  FR  24523)  to  determine 
endangered  status  psrsnant  to  section  4 
of  the  Act  for  approximately  1 JOO 
vascular  plant  species,  incloding 
Hesperomannia  lydgatei  and  Viola 
helenae.  The  list  of  IJOO  plant  taxa  was 
assembled  rai  the  basis  of  comments 
and  data  received  by  the  Smithsoctian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1. 1975.  Federal  Register 
publication. 

General  connnents  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978,  Federal 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  3rears  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 

The  Service  published  updated 
notices  of  review  for  plants  on 
December  15, 1980  (45  FR  82479), 
September  27, 1985  (50  FR  39525).  and 
February  21. 1990  (55  FR  6183). 
Hesperomannia  fydgtttei  and  Viola 
helenoe  were  included  as  Category  1 
candidates  on  all  three  lists,  indicating 
that  the  Service  had  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Labordia  lydgatei  was 
included  as  a  Category  2  candidate  on 
the  1980  and  1985  lists,  meaning  that  the 
Service  had  some  evidence  of 
vulnerability,  but  not  enouf^  data  to 
support  a  hsting  proposal  at  the  time. 
Labordia  lydgatei  was  upgraded  to 
Category  1  status  on  the  1990  list  as  a 
result  of  the  Service  receiving  additional 
information.  DubatHia  pauafhrula  was 
included  as  a  Category  1  candidate  on 
the  1990  list  which  was  the  first  notice 
of  review  published  after  this  plant  was 
described  a*  a  new  ^wcies.  Cyanea 


undulata  was  included  as  a  Category  3A 
species  in  the  1990  list,  meaning  that  the 
Service  had  reason  to  believe  that  the 
species  was  extinct.  The  updated 
information  for  the  Hawaiian  species  on 
the  1990  list  was  submitted  for 
publication  prior  to  the  rediscovery  uf 
Cyanea  undulata. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pencUng  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13, 

1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  On  October  13. 

1983,  the  Service  found  that  the 
petitioned  listing  of  these  species  wtts 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B](m)  of  fte  Act; 
notification  of  this  fmding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  fmding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)i(i)  of  the  Act.  The 
fmding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987, 1988,  and  1989.  On 
September  17, 1990,  the  Service 
published  in  the  Federal  Register  (55  FR 
38242)  a  proposal  to  Hst  these  five 
species  as  endangered.  This  proposal 
was  based  primarity  on  surveys  done  fai 
the  area  by  W.L  Wagner  of  the 
Smithsonian  Institution,  D.  Lorence  and 
T.  Flynn  of  the  National  Tropical 
Botanical  Garden,  and  C.  hnada  and  W. 
Takeuchi  of  the  Bemice  P.  Kshop 
Museum;  information  supplied  by  the 
Hawaii  Heritage  Program;  and  fte 
observations  of  other  botanists  and 
naturalists.  The  Service  now  determines 
these  five  taxa  to  be  endangered  witfi 
the  publication  of  this  rale. 

Summary  of  Comments  and 

Recommendations 

In  the  September  17, 1990,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  infc^mation 
that  might  contribute  to  the  final  listing 
decision.  The  public  comment  period 
ended  on  November  16, 1990. 
Appropriate  State  agencies,  county  and 
city  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  was  published  in  The  Garden 
Island  Sunday  on  September  30, 1990, 
which  invited  general  public  comment. 
No  public  hearing  was  requested  or 
held.  Three  conservation  organization* 
responded  to  our  request  for  comment*. 
One  organization  stated  that  the 
proposed  rule  was  consistent  with  the 
information  on  the  five  taxa  that  they 
had  in  their  files,  the  second 


organization  supported  the  listinf  of  the 
five  species  and  informed  the  Service  of 

the  actions  that  they  had  undertaken  on 
behalf  of  the  species,  the  third  had  no 
comments. 

Summary  of  Facten  Afiectbig  tba 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  five  plants,  Cyanea  undulata. 
Dubautia  pauciflorula,  Hesperomannia 
lydgatei,  Labordia  lydgatei,  and  Viola 
helenae,  should  be  classified  as 
endangered  species.  Provisions  found  at 
section  4  of  the  Endangered  Species  Act 
(16  U.S.C.  1533)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Cyanea  undulata  C.  Forbes  (NCN), 
Dubautia  pauciflorula  St  John  and  G. 
Carr  (NCN),  Hesperomannia  tydgaiei  C 
Forbes  (NCN),  Labordia  lydgatei  C 
Forbes  (kamakahala),  and  Viola  helenae 
C.  Forbes  and  Lydgate  (NCN)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  degradation  and  oompetitioa 
by  exotic  species  of  plants  appear  to  be 
the  main  tlneats  to  these  five  species. 
There  has  been  relatively  Htde 
disturbance  to  the  Wahiawa  drainage 
basin  in  the  past,  but  several  aggressive 
exotic  species  of  plants,  such  as 
strawberry  guava  and  melastoraa  have 
invaded  the  area  and  are  moving  op 
along  the  stream  beds.  AH  five  species 
included  m  this  proposal  are  presently 
known  primarily  from  along  the  banks 
of  the  streams  or  near  the  stream  beds. 
In  1962  Typhoon  Iwa  opened  some  small 
areas  in  tfie  basin,  allowing  exotic 
species  to  invade.  At  least  one 
population  of  Viola  helenae  succumbed 
as  a  result.  Some  feral  pig  trails  and 
rooting  have  been  seen  in  the  area,  but 
the  rooting  was  localized  and  not  much 
damage  was  noted.  This  situation  could 
very  quickly  change,  however,  if  the  pig 
population  increases.  While  foraging, 
pigs  turn  up  several  inches  of  the  soil 
surface,  and  in  so  doing,  damage  and 
destroy  plants,  and  open  areas  allowing 
exotic  plants  to  invade.  Pigs  establish 
trails  among  feeding  areas  and  transport 
seeds,  both  intemally  and  externally, 
further  aiding  m  the  spread  of  exotic 
species. 
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D.  The  Inadequac] '  of  Existing 
Regulatory  Mechc  nisms 

State  regulation  i  prohibit  the  removal, 
destruction,  or  damage  of  plants  found 
on  Slate  lands.  However,  the  regulations 
are  difficult  to  enf  >rce  because  of 
limited  personnel.  Hawaii's  Endangered 
Species  Act  (Hawaii  Revised  Statutes 
(HRS),  section  195b-4{a))  states,  "Any 
species  of  aquatic  life,  wildlife,  or  land 
plant  that  has  beep  determined  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (of  1973)  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisicfis  of  this  chapter 
*  *  *."  Further,  thje  State  may  enter  into 
agreements  with  federal  agencies  to 
administer  and  manage  any  area 
required  for  the  cdnservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
section  195D-5(c))l  Funds  for  these 
activities  could  ba  made  available  under 
section  6  of  the  Fejderal  Act  (State 
Cooperative  Agreements).  Listing  of 
these  five  species  iwill  therefore 
reinforce  and  supplement  the  protection 
available  to  them  [inder  State  law.  The 
Federal  Act  also  \  rill  o^er  additional 
protection  to  the  f  ve  plant  species 
because  it  is  a  vio  ation  of  the  Act  for 
any  person  to  rem  ove.  cut.  dig  up, 
damage,  or  destro  ^  an  endangered  plant 
in  an  area  not  unc  er  Federal  jurisdiction 
in  knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  Statji  criminal  trespass 
law 


E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  small  number  of  populations  and 
of  individual  plants  of  the  five  species 
included  in  this  rule  is  in  itself  a 
considerable  threat.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  human-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  individuals  of  these  species.  One 
population  of  Hesperomannia  lydgatei 
may  contain  more  than  100  individuals, 
and  therefore  may  not  have  a 
substantially  limited  gene  pool; 
however,  the  small  number  of 
individuals  remaining  in  the  other 
populations  and  the  small  number  of 
populations  indicate  that  the  species  is 
vulnerable  to  threats  associated  with 
reduced  reproductive  vigor  and 
unpredicted  envirormiental 
disturbances. 

The  Service  has  carefully  assessed  the 
best  scientiHc  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  fmal.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Cyanea 
undulata,  Dubautia  pauciflorula, 
Hesperomannia  lydgatei,  Labordia 
lydgatei  and  Viola  helenae  as 
endangered.  These  species  are 
threatened  by  the  small  size  and 
restricted  distribution  of  their 
populations  and  by  encroachment  and 
competition  from  exotic  species  of 
plants.  They  also  face  the  potential 
threat  of  predation  and  damage  to  their 
habitat  by  rodents  and  feral  pigs. 
Because  these  species  are  in  danger  of 
extinction  throughout  all  or  a  signiHcant 
portion  of  their  range,  they  fit  the 
definition  of  endangered  as  defined  in 
the  Act.  Critical  habitat  is  not  being 
designated  for  these  species  for  reasons 
discussed  in  the  "Critical  Habitat" 
section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
species.  The  few  known  populations  are 
primarily  on  private  land  which  is  zoned 
as  conservation  land.  State  government 
agencies  can  be  alerted  to  the  presence 
of  the  plant  without  the  publication  of 
critical  habit&t  descriptions  and  maps. 
The  publication  of  such  descriptions  and 


maps  would  make  these  plants  more 
vulnerable  to  incidents  of  take  or 
vandalism,  thereby  contributing  to  their 
decline,  and  increasing  enforcement 
problems.  The  listing  of  species  as 
endangered  publicizes  the  rarity  of  the 
plants  and.  thus,  can  make  these  plants 
attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  All 
involved  parties  and  the  landowners 
have  been  notified  of  the  general 
location  and  importance  of  protecting 
habitat  of  these  species.  Protection  of 
the  species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  consultation 
process.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
the  five  species  covered  in  this  rule  is 
not  prudent  at  this  time,  because  such  a 
designation  would  increase  the  degree 
of  threat  from  vandalism,  collecting,  or 
other  human  activities  and  because  it  is 
unlikely  to  aid  in  the  conservation  of 
these  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions   • 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Although  none  of  these 
species  occur  on  Federal  land,  private 
activities  requiring  Federal  permits  or 
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funding  can  be  affected.  In  this  case,  the 
Federal  agency  is  responsible  for 
consulting  with  the  Service  under 
section  7  of  the  Act  to  ensure  that  the 
activities  they  provide  permits  or 
funding  for  are  not  likely  to  jeopardize 
the  continued  existence  of  any  listed 
species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  the  five  plants  from  the 
Wahiawa  drainage  basin,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up.  damage,  or  destroy 
listed  plants  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances. 

It  is  anticipated  that  few.  if  any.  trade 
permits  would  ever  be  sought  or  issued 
because  the  species  are  not  common  in 
cultivation  nor  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  room 
432-ARLSQ,  Arlington.  Virginia  22203- 
3507  (703/358-2104,  FTS  921-2093). 

National  Environmental  Policy  Act 

The  Fis.i  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 


authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  coimection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 
PART  17-(AMENDE01 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Autbority:16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  families  indicated,  to  the  List  of 
Endangered  and  Threatened  Plants: 

$17.12    Endangered  and  tttreatened 
ptantt. 


(h)  •  *  • 


SpeciM 


Scientific  nam* 


Common  name 


range 


Status 


Wtten  listed 


Critical 


Special 


Asteraceae— Aster  (amily: 

Dubautia  pauctfloruia 

HaspafOfttanfita  fydffatsi.. 


None U.SX  (M). 

•  •  • 

None USA  (HI). 


E 
E 


436 
436 


NA 
NA 


NA 
NA 


IMI 
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SpwiM 


C^fwwoft 


rangi 


Status 


Cridcal 


Spedal 


Cawpanulic— 0    D>WH(oii»w 
fani»y- 


Qwiui  onoUMi.. 


US.A.(HI). 


Vio(acaa»-VioM  iMw^ 
Vlob  holentM  .^ 


taflitfuivto. 


U.SA(Ht). 


U.S.A.(HI). 


438 


43» 


43» 


NA 


NA 


DMed:  AurmI  27.|iS0L 
Richard  N.I 
Acting  Director,  Fist  and  Wildlife  Service. 
(FR  Doc  91-22894  f^ed  9-19-91;  8:45  am] 

BtLUNQCOOCUK 


110-H-ll 


DEPARTMENT  O^  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  672 
(Docicct  i«o.  901  f«4-1M2) 

Groundflsh  of  tb|  Guff  of  Alaska 

agency:  Nattonatil«4arine  Fisheries 
Service  (NMFS),  NOAA,  Coounerce. 
ACTION:  Notice  of idowire;  request  for 
comments.  i 

summary:  The  Director.  Alaska  Region. 
NMFS,  (Regional  Director),  has 
determined  that  tke  remainder  of  the 
total  allowable  c^tch  (TAC)  specified 
for  "other  rockfisl"  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(Central  Regulate^  Area)  is  necessary 
to  support  anticipated  groundfish 
fisheries  in  that  area.  He  is  estabhshing 
a  directed  Hshing  allowance  and  is 
prohibiting  furthef  directed  fishing  for 
"other  rodkfisfa"  tty  vessels  fishing  in 
that  area  with  any  gear.  These  actions 
are  necessary  to  prevent  the  TAC  of 
"other  rockftsh"  from  being  exceeded. 
The  intent  of  this  action  is  to  ensure 
optimum  use  of  gnundfish  while 
conserving  "otheij  rockfish"  stocks. 
DATES:  Effective  ("om  12  noon,  Alaska 
local  time  (A.l.t.),  jSeptember  16. 1991 
through  December  31. 1991. 
COMMENTS:  arej  invited  on  or  before 
Octoberl.1991. 

Continents  shonhi  be 

Evans,  Chief,  Fisheries 
Division.  National  Marine 

P.O.  Box  21668. 
90802-1668.  or  be 

y^endeidiall  Mall 


mailed  to  Dale  R. 
Management 
Fisheries  Service, 
Juneau,  Alaska 
delivered  to  9109 


Road.  Federal  Building  Araiex.  Suite  6. 

Juneau.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Saaoker.  Resource 
Management  Specialist,  NMFS.  907-566- 
7229. 

SUPPUSNERTARr  MFORMATNNC  The 

Fishery  Management  Plan  for 
Crouadfish  of  the  Gulf  of  Alaska  {FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  of  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  G11.92  and  parts  620  and  672. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery,  the  TAC 
is  defined  at  |  872.20(a)(2)  and 
S  e72.20(cMl).  The  final  notice  of  1991 
initial  specifications  oS  groimdfish 
established  the  "other  rockfish"  TAC  m 
the  Central  Regulatory  Area  at  5.454  mt 
(March  1. 1991;  56  FR  8723). 

Under  \  672.20(c)(2).  the  Regional 
Director  has  determined  that  the  TAC 
apportioned  to  the  "other  rockfish" 
fishery  in  the  Central  Regulatory  Area 
soon  will  be  reached.  He  is  establishing 
a  directed  ftsbtng  allowance  of  5,133  mt 
for  that  species  group  with 
consideration  of  the  amount  that  will  be 
taken  as  incidental  catch  in  anticipated 
directed  fisheries  in  the  Central 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishaig 
allowance  for  "other  rockfish"  in  the 
Central  Regulatory  Area  will  be  taken 
on  September  16, 1991.  Directed  fishing 
for  "other  rockfish"  is  prohibited  as  of 
that  date. 

In  accordance  with  9  672.20(g)(5). 
vessels  fishing  in  the  Central  Regulatory 
Area  after  the  closure  may  not  retain 
"other  rockfish"  at  any  particular  time 
during  a  trip  in  an  amount  equal  to  or 
greater  than  20  percent  of  the  amount  of 
all  the  other  fish  species  retained  at  the 
same  time  by  the  vessel  during  the  same 


trip  as  measured  in  round  weight 
equivalents. 

Classificaiiaa 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compHance  with 
Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment  or  to  delay  the  effective 
date  of  this  notice.  Immediate 
effectiveness  of  this  notice  is  necessary 
to  benefit  U.S.  fishermen  participating  in 
DAP  Pacific  cod  operations  who  would 
otherwise  unnecessarily  be  prohibited 
from  fishing  due  to  a  premature  closure. 
However,  interested  persons  are  invited 
to  submit  comments  in  writing  on  or 
before  October  1. 1991  (see  ADDRESSES). 

List  of  Subjects  in  a  CFR  Part  872 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

AMtiiority:  t6  U.&C  1801  et  aeq. 
Dated:  September  lA  1991. 
David  S.  CtMtin. 

Acting  Director.  Office  of  Fisheries, 
Caaaervtttion  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-22859  Piled  »-ie-91: 4:25  pm) 
BKXINQ  COW  iBW-aa-R 

50  CFR  Part  67S 

(Dodtet  Na  90119»-1t»1] 

Groundfish  Of  ttM  Baring  Sea  and 
Aleutian  Wands  Area 

AOENCV:  National  Marine  Fish^ies 
Service  (NMFS),  NOAA.  Commerce. 

AfCnON:  Notice  of  etc 


SUMMARY:  The  Director,  Alaska  Region. 
NMFS  (Regional  Directaii.  ha* 
determined  that  the  primary  allowance 
of  the  prohibited  species  catch  (PSC)  of 
Pacific  halibut  for  Ibadoaieatic  annaal 
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processing  (DAP]  flatfish  flshery  in 
Bycatch  Limitation  Zones  (2tone8)  1  and 
2H  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI)  as 
defined  at  50  CFR  675.2,  has  been 
caught.  Therefore.  NMFS  is  closing 
directed  fishing  with  trawl  gear  in  Zones 
1  and  2H  of  the  BSAI  for  yellowfin  sole 
and  "other  flatfish"  in  the  aggregate. 
This  action  is  necessary  to  prevent  the 
primary  allowance  of  halibut  for  the 
flatfish  fishery  from  being  exceeded 
before  the  end  of  the  fishing  year.  The 
intent  of  this  action  is  to  ensure 
optimum  use  of  groundfish  while 
conserving  Pacific  halibut  stocks. 
EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A.l.t.),  September  16, 1991,  through 
midnight.  A.l.t.,  December  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907-586- 
7228. 

SUPPLEIMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
BSAI  under  the  Magnuson  Fishery 
'  Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  parts  620  and  675. 

The  final  rule  for  amendment  16  to  the 
FMP  (56  FR  2700,  January  24, 1991) 
established  PSC  limits  for  Pacific  halibut 
for  groundfish  fisheries  in  the  BSAI  area. 
Under  S  675.21(a)(4),  the  primary  PSC 
limit  of  Pacific  halibut  while  conducting 
any  domestic  annual  harvest  trawl 
fishery  for  groundfish  in  the  BSAI  during 
any  fishing  year  is  4,440  metric  tons 
(mt).  Section  675.21(b)(1)  provides  that 
the  PSC  limit  of  Pacific  halibut  be 
further  apportioned  into  bycatch 
allowances,  one  of  which  is  assigned  to 
the  DAP  flatfish  fishery.  The  final  notice 
of  initial  specifications  of  groundfish  in 
the  BSAI  for  1991  (56  FR  6290,  February 
15, 1991)  established  the  primary  Pacific 
halibut  allowance  for  the  DAP  flatfish 
fishery  at  660  mt. 

Under  §  675.21  (c)(l)(iii),  the  Regional 
Director  has  determined  that  U.S.  fishing 
vessels  using  trawl  gear  will  catch  the 
primary  PSC  allowance  of  Pacific 
halibut  in  the  BSAI  area  by  September 
16, 1991  while  participating  in  the  DAP 
flatfish  fishery.  Therefore,  NMFS  is 
closing  Zones  1  and  2H  of  the  BSAI  area 
to  vessels  fishing  with  trawl  gear  and 
engaged  in  directed  fishing  for  yellowfin 
sole  and  "other  flatfish"  in  the  aggregate 
from  12  noon,  A.l.t.,  September  16, 1991. 
through  midnight,  A.l.t.,  December  31, 
1991. 


In  accordance  with  S  675.20(h)(8)  and 
i  675.21(b)(4)(iv)  vessels  fishing  with 
trawl  gear  in  Zones  1  and  2H  cannot 
retain  at  any  particular  time  during  a 
trip  amounts  of  yellowfin  sole  and 
"other  flatfish"  in  the  aggregate  that  are 
equal  to  or  greater  than  20  percent  of  the 
amount  of  all  other  fish  species  retained, 
at  the  same  time  on  the  vessel  during  the 
same  trip,  as  calculated  in  round  weight 
equivalents. 

Classification 

This  action  is  taken  under  S§  675.20 
and  675.21  and  complies  with  Executive 
Order  12291. 

List  of  Subjecto  in  50  CFR  Fart  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  aeq. 
Dated:  September  16, 1991. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  91-22660  Filed  9-18-91;  4:25  pm) 

MLUNQ  CODE  »S10-22-«i 


50  CFR  Part  685 
[OockM  No.  91064S-1145] 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Emergency  interim  rule; 
extension  of  effective  date. 

summary:  The  Secretary  of  Commerce 
(Secretary)  extends  an  emergency  rule 
now  in  effect  that  closes  the  areas 
vtnthin  75  nautical  miles  (nm)  of  the 
Counties  of  Kauai  and  Honolulu,  and 
within  50  nm  of  the  Counties  of  Maui 
and  Hawaii.  This  action  is  intended  to 
prevent  gear  conflicts  between  longline 
vessels  and  troll  and  handline  vessels. 
EFFECTIVE  DATES:  The  interim 
regulations  amending  part  685  published 
on  June  19, 1991  (56  FR  28116,  as 
corrected  at  56  FR  31689,  July  11. 1991), 
are  extended  from  0000  hours  local  time 
September  18, 1991,  to  2400  hours  local 
time  December  16. 1991. 
ADDRESSES:  Copies  of  the 
environmental  assessment  prepared  for 
the  emergency  rule  may  be  obtained 
from  EC.  FuUerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  South  Ferry  Street. 
Terminal  Island,  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
Council.  Honolulu.  Hawaii.  (808)  523- 


1368,  or  Svein  Fougner,  Fisheries 
Management  Division.  Southwest 
Region,  NMFS,  Terminal  Island, 
California.  (214)  514-6660. 

SUPPLEMENTARY  INFORMATION:  Unde'' 

the  emergency  action  authority  of 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary  of 
Commerce  issued  an  emergency  rule  (56 
FR  28116,  June  19, 1991;  corrected  by  a 
notice  published  on  July  11, 1991.  56  FR 
31689)  temporarily  amending  the  Fishery 
Management  Plan  for  Pelagic  Fisheries 
of  the  Western  Pacific  Region  (FMP)  and 
its  implementing  regulations.  The  rule, 
which  is  effective  from  0000  hours  local 
time  June  14, 1991,  until  2400  hours  local 
time  September  17, 1991,  prohibits 
fishing  for  pelagic  species  with  longline 
gear  within  75  nm  of  Kauai  County 
(which  includes  the  islands  of  Kauai, 
Niihau,  and  Kaula)  and  Honolulu 
County  (which  is  the  island  of  Oahu). 
and  50  nm  around  Maui  County  (which 
includes  the  islands  of  Maui, 
Kahoolawe,  Lanai,  and  Molokai)  and 
Hawaii  County  (which  is  the  island  of 
Hawaii).  The  closures  are  intended  to 
prevent  conflicts  between  longline  gear 
and  troll  and  handline  gear  by 
precluding  longline  fishing  in  areas  on 
which  troU  and  handline  fisheries  have 
been  dependent.  Additional  information 
on  the  basis  for  this  action  may  be  found 
in  the  Federal  Register  of  June  19, 1991. 

At  its  meeting  on  August  22, 1991,  the 
Western  Pacific  Fishery  Management 
Council  (Council)  agreed  that  the 
emergency  rule  should  be  extended  for  a 
second  9()-day  period.  The  Council  is 
proceeding  with  an  amendment  to  the 
FMP  to  make  the  closures  permanent. 
The  Council  also  requested  that  the 
emergency  rule  be  modified  to  provide  a 
method  and  criteria  to  allow  persons 
with  a  long  history  of  participation  in 
and  dependence  on  the  longline  fishery 
in  the  closed  area  to  continue  their 
historic  fishing  practices.  This  request  is 
being  addressed  in  a  separate  action. 

Because  the  same  circumstances  still 
exist  in  the  fishery  as  when  the 
emergency  rule  took  effect,  the 
Secretary  extends  for  90  days  the 
effective  dates  of  the  rule  with  the 
modification  noted,  under  section 
305(c)(3)(B)  of  the  Magnuson  Act.  The 
emergency  rule  is  exempt  from  the 
normal  review  procedures  of  Executive 
Order  12291  as  provided  in  section 
8(a)(1)  of  that  order.  This  rule  was 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget  with  an 
explanation  of  why  following  the 
procedures  of  that  order  was  not 
possible. 
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Proposed  Rules 


Fwknl  Rapatar 

Vol.  SO.  No.  183 

Friday.  September  20,  1991 


This  section  of  Ihe  FEDERAL  REGISTER 
contains  notices  to  the  pubNc  o(  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  nolicas 
is  to  give  interested  persons  an 
opportunity  to  participate  In  ttw  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C;  Docket  Na  R-07S81 

Horn*  Mortga9«  Dtociosurt 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  is  publishing  for 
public  comment  proposed  changes  to 
Regulation  C  (Home  Mortgage 
Disclosure)  and  to  the  instructions  and 
reporting  forms  that  financial 
institutions  must  use  in  complying  with 
the  annual  reporting  requirements  under 
the  regulation.  The  major  substantive 
change  calls  for  financial  institutions  to 
begin  using  1990  census  tract  numbers 
(instead  of  the  currently  used  1980 
census  tract  numbers)  to  identify  and 
report  property  locations  beginning  on 
January  1, 1992. 

DATES:  Comments  must  be  received  on 
or  before  October  23. 1991.  The  revised 
instructions  and  reporting  forms  will 
apply  to  loan  cmd  application  data 
collected  by  financial  institutions 
beginning  January  1, 1992. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0738  and  be  sent  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccies  Building  Courtyard 
on  20th  Street.  NW.  (between 
Constitution  Avenue  and  C  Street,  NW.) 
between  8:45  a.m.  and  5:15  pjn. 
weekdays.  Comments  received  will  be 
available  for  inspection  and  copying  by 
any  member  of  the  public  in  the 
Freedom  of  Information  Office,  room  B- 
1122  of  the  Eccies  Building  between  9 
a.m.  and  5  p.m.  weekdays. 
FOR  FURTHER  INFORMATKM  CONTACT 
W.  Kurt  Schumacher,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  at  202-^52-2412;  for  the 


hearing  impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf,  at  202-452-3544. 
SUPPtXMENTARV  INFORMAHON: 

(1)  Background 

The  Board's  Regulation  C  (12  CFR  part 
203)  implements  the  Home  Mortgage 
Disclosure  Act  of  1975  (HMDA)  (12 
U.S.C.  2801  et  seq.).  The  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  made 
a  number  of  significant  amendments  to 
HMDA.  (Pub.  L  101-73.  section  1211, 103 
Stat.  183,  524-526.)  These  changes  were 
reflected  in  amendments  to  Regulation  C 
that  took  effect  on  January  1, 1990.  (See 
54  FR  51356,  December  15, 1989.)  The 
regulation  requires  depository  and 
nondepository  financial  institutions  that 
have  over  $10  million  in  assets  and  have 
offices  in  metropolitan  statistical  areas 
(MSAs)  to  disclose  annually  their 
originations  and  purchases  of  mortgage 
and  home  improvement  loans,  as  well  as 
applications  they  have  received  for  such 
loans. 

Under  appendix  A  to  the  regulation, 
data  must  b«  recorded  on  a  "Loan/ 
Application  Raster"  (LAR)  that 
reporting  institutions  must  send  to  their 
regulatory  agency  no  later  than  March  1 
following  the  calendar  year  for  which 
they  are  reporting.  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  compiles  the  HMDA 
data  for  each  institution  and  then  issues 
annual  disclosure  statements  to  the 
reporting  institutions.  Within  30  days 
after  receiving  their  statements  from  the 
FFIEC,  institutions  must  make  them 
available  to  the  public  for  inspectioa 
and  copying  in  at  least  one  home  or 
branch  office  in  each  MSA.  The  FFIEC 
also  compiles  the  HMDA  data  for  all 
institutions  in  each  MSA  and  sends 
aggregate  reports  to  central  data 
depositories  located  in  each  MSA. 

In  processing  and  reviewing  financial 
institutions'  LARs  for  the  1990  calendar 
year  (which  was  the  first  year  reflecting 
the  FIRREA  amendments  to  HMDA).  the 
Board  and  the  other  regulatory  agencies 
(the  Office  of  the  Comptroller  of  the 
Currency,  Federal  E)epo8it  Insurance 
Corporation,  Office  of  Thrift 
Supervision,  National  Credit  Union 
Administration,  and  the  Department  of 
Housing  and  Urban  Development) 
identified  the  need  for  certain  changes 
to  the  instructions  and  forms  used  in 
reporting  HMDA  data,  lliese  revisions 


would  allow  for  the  more  efficient  and 
accurate  collection  and  submission  of 
home  mortgage  data  by  financial 
institutions. 

Additionally,  the  proposal  contains 
one  change — relating  to  census  tract 
numbers— that  will  have  a  significant 
impact  on  reporting  institutions  and  on 
the  quality  of  the  data  disclosed  to  the 
public.  Currently,  institutions  report 
property  location  using  census  tract 
numbers  from  the  1980  census.  The 
Board  is  proposing  to  require  that 
financial  institutions  report  property 
location  using  1990  census  tracts  for 
loan  applications  and  transactions  that 
take  place  beginning  January  1, 1992. 

Changing  to  1990  census  tracts  will 
make  the  HMDA  data  more  useful. 
Many  of  the  output  tables  that  comprise 
the  disclosure  statement  rely  on 
population  and  other  characteristics  for 
given  census  tracts  (for  example, 
composition  of  the  tract  by  residents' 
race  or  national  origin  and  income  level, 
and  age  of  housing  stock).  Because  of 
the  changes  that  have  occurred  since 
1980,  use  of  1990  census  tracts  and 
demographics  will  produce  more 
accurate  and  useful  data  in  the  HMDA 
disclosure  statements  and  aggregate 
reports. 

The  Board's  staff  has  met  with 
representatives  of  the  Bureau  of  the 
Census  concerning  the  availability  of 
materials  necessary  for  financial 
institutions  to  change  over  to  using  1990 
census  tracts:  (1)  An  index  of  street 
addresses-census  tract  numbers,  and  (2) 
outline  maps  to  locate  any  properties 
not  listed  on  the  index.  The  maps  are 
available  now;  the  index  will  be 
available  by  year-end. 

The  ensure  that  institutions  covered 
by  HMDA  are  able  to  obtain  the 
materials  in  time  to  comply  begiiming 
January  1992,  the  HMDA  supervisory 
agencies  will  work  closely  with  the 
Bureau  of  the  Census  in  seeking  ways  to 
expedite  the  distribution  of  census 
materials. 

The  comment  period  ends  on  October 
23, 1991.  Because  the  proposed  changes 
are  technical  in  nature  and  for  the  most 
part  simply  provide  clarification,  and 
because  prompt  implementation  of  any 
changes  in  reporting  requirements  is  in 
the  public  interest,  the  Board  has  set  a 
30-day  comment  period  in  place  of  the 
60  days  normally  called  for  in  the 
Board's  policy  statement  on  rulemaking 
(44  FR  3957.  January  19, 1979).  The  Board 
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believes  an  abbreviated  comment  period 
is  desirable  to  ei  isure  that  a  final  rule  is 
in  place  as  soon  as  possible  to  provide 
guidance  to  covered  lenders. 

In  accordance  with  section  3507  of  the 
Paperwork  Redu  ction  Act  of  1980  (44 
U.S.C.  Ch.  35;  CI  R  1320.13).  the 
proposed  revisio  ns  to  the  reporting  form 
will  be  reviewed  by  the  Board  under  the 
authority  delega  ed  to  the  Board  by  the 
Office  of  Management  and  Budget  after 
consideration  of  ithe  conunents  received 
during  the  publicj  comment  period. 

(2)  Proposed  revisions 

This  section  describes  only  the  more 
significant  propcised  changes;  others  are 
self-explanatory!  To  facilitate  review  by 
commenters,  seciion  (4)  contains  a 
complete  version — with  revisions 
indicated — of  tht  proposed  instructions 
as  found  in  Appendix  A.  Section  (4)  also 
contains  copies  ttf  the  HMDA 
transmittal  sheej  and  reporting  form,  as 
they  would  be  n  vised  under  this 
proposal. 

Section  203.2    L  efinitions 

203.2(e)(2) 

The  Board  pro  joses  to  revise 
subsection  (e)(2)  of  the  definition  of  a 
financial  institut  on  to  clarify  that  the 
loan  volume  useq  to  determine  coverage 
for  nondepositorv  mortgage  lenders 
refers  to  loan  ori  gination  volume.  Thus, 
the  test  measure  i  the  percentage  of  an 
institution's  hom  e  purchase  loan 
originations  agai  nst  its  total  loan 
origination  volui  le — not  total  loan 
volume. 


Section  203.4 
Data 


C  ompHation  of  Loan 


be  amended  to 
improvement  loans 

in  addition  to  home 
See  also  the  proposed 
nstnictions  at 
below.) 


203.4(a)  Data  Fo;  mat  and  Itemization 

This  section  m  ould 
reflect  that  hom( 
may  be  refinanc  !d 
purchase  loans. 
revisions  to  the 
paragraph  II.A.l 

Section  203.6    Bpforment 

203.6(a]  Adminii  trative  Enforcement 

The  Board  pro  poses  revising  this 
section  to  make  :lear  that  civil  money 
penalties  are  pai  t  of  the  administrative 
sanctions  that  si  ction  305  of  the  Home 
Mortgage  Disclo  lure  Act  authorizes  for 
violations  of  HN  DA  reporting 
requirements.  Tie  FIRREA  legislation 
containing  the  1 J89  amendments  to 
HMDA  provides  for  the  use  of  civil 
money  penalties  on  a  much  broader 
scale  than  exist(  id  prexiously 
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Appendix  A— Form  and  Instructions  for 
loan/Application  Register  Instructions 
to  Lending  Institutmn.i 

I.  General 

A.  Who  Must  File  a  Report 

Paragraph  3.  The  Board  proposes  the 
addition  of  the  word  "origination"  in 
paragraph  3  to  be  consistent  with  the 
planned  changes  to  S  203.2(e)(2) 
discussed  above. 

C.  Format 

Paragraph  1.  This  paragraph  would  be 
revised  to  indicate  that  financial 
institutions  are  expected  to  submit  their 
LARs  in  automated  format,  unless  they 
have  fewer  than  a  specified  minimum  of 
reported  transactions  during  the 
calendar  year.  Among  other  changes,  it 
would  also  be  amended  to  specify  that 
where  hard  copies  are  permitted,  the 
two  copies  submitted  must  be  typed,  not 
handwritten. 

II.  Completion  of  Register 

A.  Data  To  be  Reported 

Paragraph  1.  In  conjunction  with  the 
proposed  changes  to  §  203.4(a)  of  the 
regulation,  paragraph  1  would  be 
revised  to  indicate  that  certain 
refinancing  of  home  improvement  loans 
are  reportable,  as  are  refinancing  of 
home  purchase  loans. 

Paragraph  2.  The  Board  proposes  to 
add  language  concerning  the  treatment 
of  brokered  loan  applications  and 
applications  received  through 
correspondent  lenders.  Given  the 
frequency  of  questions  received  by  the 
regulatory  agencies,  the  Board  believes 
that  financial  institutions  need  to  be 
made  more  aware  of  their  reporting 
responsibilities  for  these  types  of 
transactions. 

B.  Data  To  Be  Excluded 

Paragraph  1.  The  Board  proposes  to 
amend  the  parenthetical  as  shown  to 
provide  a  more  straightforward  example 
of  a  type  of  business-related  loan  that  is 
not  to  be  reported  under  HMDA. 

C.  Itemization  of  Data 

1.  Application  or  loan  information. 

a.  Application  or  loan  number. 
The  Board  proposes  to  revise 

paragraph  l.a.  to  bar  the  use  of  an 
applicant's  name  or  social  security 
number  as  part  of  the  application  or 
loan  number  field.  Lenders  are  still 
permitted  to  use  any  other  letters, 
numerals,  or  a  combination  of  the  two— 
up  to  25  characters  long — as  the 
application  or  loan  number. 

b.  Date  application  received.  The 
Board  proposes  to  provide  a  uniform 
code  of  "0"  to  be  used  whenever  the 


correct  response  is  "not  applicable."  The 
Board  believes  that  establishing  a  single 
code  for  this  and  other  fields  would 
reduce  the  errors  and  the  need  for 
corrections  that  would  have  to  be  made 
on  an  institution's  LAR.  The  Board 
solicits  comments  on  this  particular  item 
to  determine  whether  the 
implementation  of  this  type  of  change 
would  cause  an  unwarranted  disruption 
of  established  computer  or  automated 
reporting  systems. 

e.  Explanation  of  purpose  codes. 

Code  1:  Home  purchase 

Paragraph  i.  Under  this  proposed 
change,  a  loan  secured  by  a  dwelling 
and  made  for  the  purpose  of  purchasing 
a  second  dwelling  would  be  subject  to 
reporting  under  HMDA.  The  Board 
believes  that  the  effect  of  this  change 
will  be  minimal,  and  that  the 
clarification  is  consistent  with  the 
statutory  language  that  refers  generally 
to  the  reporting  of  mortgage  loans 
"secured  by  property"  either  within  or 
outside  an  MSA.  Paragraph  II.C.3.  of  the 
instructions  ("Property  location")  has 
similarly  been  changed  to  be  consistent 
with  this  proposed  revision. 

Code  2:  Home  improvement 

Paragraph  Hi.  The  proposed  language 
in  paragraph  iii.  has  been  added  to 
address  questions  regarding  the 
reporting  of  home  equity  lines  of  credit 
The  proposal  makes  clear  that  while 
normally  a  home  improvement  loan 
must  be  reflected  as  a  home 
improvement  loan  on  an  institution's 
records  to  be  reportable,  this 
requirement  does  not  apply  in  the  case 
of  home  equity  lines  of  credit.  However, 
for  the  credit  line  to  be  reportable,  the 
lender  must  have  determined  that  the 
applicant  intends  to  use  at  least  a 
portion  of  the  proceeds  of  a  dwelling- 
secured  credit  line  for  home 
improvement  purposes;  the  lender  would 
report  only  that  portion,  not  the  entire 
line  of  credit.  Paragraph  iii.  also  makes 
clear  that  a  lender  that  reports  such 
originations  also  must  report 
applications  for  home  equity  credit  lines 
that  do  not  result  in  originations  (for 
example,  denials). 

Code  3:  Refinancings 

Paragraph  i.  Paragraph  i.  would  be 
revised  to  incorporate  guidance  to 
lenders  regarding  what  is  a  refinancing 
(that  is,  the  satisfaction  of  an  existing 
obligation  that  is  replaced  by  a  new 
obligation).  However,  renewals  of  short- 
term  balloon-payment  loans  would  not 
be  reported — even  if  they  could 
technically  be  considered  a  refinancing. 

Paragraph  iii.  The  Board  proposes 
clarifying  the  reporting  instructions  in 
paragraph  iii.  concerning  refinancing. 
The  proposed  change  instructs  lenders 
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to  report  tiie  full  amotint  of  a  reffaiancing 
if  the  outstanding  loan  balance,  plus  any 
new  funds  earmarked  by  the  consumer 
for  home  purchase  or  home 
improvement  exceed  SO  percent  of  the 
total  new  loan  amount  requested. 
Lenders  are  not  to  report  the  refmancing 
at  all  if  50  percent  or  less  of  the  loan 
proceeds  (or  the  loan  amount  applied 
for)  are  for  home  purchase  or  home 
improvement 

g.  Loan  amount  Paragraph  g.  is  being 
revised  to  specify  that  loan  amounts  of 
less  than  $500  should  not  be  reported. 

3.  Property  location. 

Paragraph  3.  would  be  revised  in  line 
with  the  proposed  change  to  paragraph 
I.e.  to  cover  instances  in  which  a  home 
purchase  loan  is  secured  by  one 
dwelling,  but  made  for  the  purpose  of 
purchasing  another  dwelling.  Generally, 
the  geographic  data  should  be  recorded 
for  the  property  in  which  the  security 
interest  is  taken.  However,  if  a  home 
purchase  loan  is  secured  by  both 
properties,  the  institution  would  report 
the  geographic  data  for  the  property 
being  purchased. 

c.  Census  tract  and  d.  Census  tract 
number. 

The  Board  proposes  to  require  the  use 
of  1990  census  data  to  identify  property 
locations  for  data  that  are  collected 
beginning  January  1, 1992.  The  Board 
believes  this  action  is  appropriate  given 
the  obsolescence  of  the  currently 
utilized  1960  census  materials,  and  given 
the  scheduled  availability  of  1990 
materials  from  the  Bureau  of  the  Census 
in  time  for  the  institutions  to  obtain  the 
updated  information  for  use  in  1992.  The 
Board  believes  swritching  to  the  use  of 
more  current  census  materials  at  this 
time  is  necessary  to  provide  greater 
accuracy  and  meaning  to  analyses 
performed  using  HMD  A  data. 
Paragraphs  c  and  d.  will  be  revised  to 
reflect  this  changed  requirement. 

Note  that  these  two  paragraphs  have 
also  been  revised  to  require  the  use  of 
the  code  "0"  instead  of  "NA"  for  those 
instances  in  which  a  financial  institution 
is  not  required  to  provide  the  property 
location.  As  stated  above,  the  Board 
speciHcally  requests  comment  on 
whether  adopting  such  a  change  would 
result  in  undue  burdens  to  fmancial 
institutions  in  requiring  changes  to 
existing  formats  for  automated 
reporting. 

/.  Nondepositoij  /aiders.  Under  the 
proposal,  a  new  paragraph  would  be 
added  to  alert  nondepository  financial 
institutions  of  the  need  to  monitor  loan 
activity  vrithin  MSAs.  The  statute  and 
regulation  provide  that  a  nondepository 
mortgage  lender  is  deemed  to  have  a 
branch  office  in  any  MSA  where  it 
received  five  or  more  loan  applications. 


or  originated  or  purchased  five  or  more 
home  purchase  or  home  improvement 
loans,  during  the  preceding  calendar 
year.  In  order  for  an  institution  to 
establish  that  it  is  in  compliance  with 
this  "ilve  or  more  loan"  rule,  however, 
the  institution  must  have  kept  complete 
records  on  the  geographic  distribution  of 
its  lending  activity  for  the  previous 
calendar  year.  To  comply  «vith  this  rule, 
nondepository  mortgage  lenders  may 
find  it  easier  to  give  the  property 
location  data  for  all  loans  relating  to 
property  located  within  any  MSA. 

4.  Applicant  Information — Race  or 
national  origin,  sex  and  income. 

e.  Income.  The  Board  proposes  to 
amend  this  paragraph  to  clarify  that 
institutions  must  report  the  total  amount 
of  the  gross  annual  income  (of  the 
applicant  and  any  co-applicant)  that 
they  rely  on  in  making  their  credit 
decision.  Monthly  income  or  net  income 
figures  should  not  be  entered  in  this 
column. 

5.  Type  of  purchaser. 
Paragraph  a.  The  Board  proposes  to 

revise  this  paragraph  to  address 
explicitly  those  cases  in  which  a  loan 
application  was  not  originated — code 
"0"  would  be  used  for  situations  in 
which  a  loan  was  originated  but  not 
sold,  and  it  would  also  be  used  where  a 
loan  was  not  originated  at  all. 

6.  Reasons  for  denial. 

This  paragraph  would  be  revised  to 
state  tfaJst  the  reasons  for  denial  column 
should  be  left  blank  if  the  action  taken 
was  anything  other  than  a  loan  denial. 
There  were  indications  in  the  reporting 
of  1990  data  that  confusion  among  some 
reporters  may  exist  concerning  the 
similarity  of  certain  terms.  Code  5  under 
the  "Action  Taken"  column  is  entitled 
"Hie  closed  for  incompleteness."  That 
code  applies  only  if  tfie  financial 
institution  requests  additional 
information  from  the  applicant  pursuant 
to  section  202.9(c)  of  Regulation  B.  Equal 
Credit  Opportunity  (12  CFR  202  et  seq.] 
and  does  not  receive  the  information 
within  the  time  specified.  In  this 
instance,  no  denial  action  has  been 
taken  by  the  reporting  institution.  In 
contrast  the  reason  for  denial  code 
number  7  is  phrased  "credit  application 
incomplete."  This  code  applies  when  the 
loan  application  was  denied  outright  by 
the  fmancial  institution  because  the 
required  credit  materials  were  not 
complete. 

Forms:  Loan/AppUcatiao  Regbiar 
Transmittal  Sheet  Loan/Appbcatkn 
Register,  and  Loan/Applica^on  Register 
Code  Sheet 

In  addition  to  making  minor  editorial 
and  technical  revisions.  The  Board 
proposes  to  change  the  forms  used  by 


financial  institutions  in  compiling  and 
reporting  their  HMDA  data  as  follows: 

1.  Financial  institutions  would  supply 
their  tax  identification  number  on  the 
transmittal  sheet  that  accompanies  their 
data  submission.  This  information  will 
assist  the  agencies  in  identifying  any 
duplicate  submissions  among  covered 
institutions. 

2.  The  Loan/Application  Register  form 
has  been  reformatted  to  illustrate  more 
clearly  the  information  that  lenders  must 
provide.  These  changes  should  help 
reduce  data  entry  errors  on  the  LARs. 
Text  has  been  added  to  the  top  of  the 
form  advising  reporters  that  "All 
columns  (except  Reasons  for  Denial) 
must  be  completed  for  each  entry.  See 
the  instructions  for  details."  This 
addition  will  alert  financial  institutions 
of  the  need  to  consult  the  instructions 
before  attempting  to  complete  entries  on 
the  register,  and  to  leave  no  columns 
blank  when  information  is  required. 

3.  Consistent  with  the  revised 
instructions,  the  income  column  under 
the  "Applicant  Information"  heading  has 
been  rephrased  "Gross  Annual  Income 
in  thousands,"  to  avoid  a  problem  that 
was  encountered  in  the  reporting  of  1990 
data. 

4.  In  accordance  with  proposed 

*  changes  in  the  instructions,  the  code  for 
all  "not  applicable"  responses  has  been 
changed  to  code  "0"  on  the  Loan/ 
Application  Register  Code  Sheet  If 
adopted,  this  change  should  result  in 
easier  and  more  efficient  entry  of  data 
by  financial  institutions. 

(3)  List  of  Subjects  in  12  CFR  Part  203 
Banks,  Banking.  Consumer  protection, 

Fuderai  Reserve  System.  Home 
mortgage  disclosure.  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

(4)  Text  of  proposed  revisions.  For  the 
reasons  set  forth  in  this  notice  and 
pursuant  to  the  Board's  authority  under 
section  305(a)  of  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2a04(a)).  the 
Board  proposes  to  amend  Regulation  C 
Hume  Mortgage  Disclosure  (12  CFR  part 
203)  and  revise  the  forms  and 
instnjctions  thereto  (Appendix  A  to  part 
203|. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  changes  to  the 
regjiation  and  the  instructions.  New 
lan<;uage  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
deleted  is  set  off  with  brackets.  Because 
only  minor  changes  to  the  regulation 
itself  are  proposed,  the  Board  is 
publishing  only  those  regulatory 
sections  that  would  be  affected.  A 
complete  copy  of  the  proposed 
instructions  (including  the  HMDA 
reporting  forms)  follows  the  -egulatory 
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text.  The  reporting  forms  appear  as  they 
would  be  adoptedlunder  the  proposal — 
they  have  not  beei  highlighted  to  show 
the  proposed  changes.  The  materials  in 
appendix  B  (regan  ling  the  form  and 
instructions  for  da  ta  collection  on  race 
or  national  origin  i  md  sex)  are  not  being 
republished,  as  nol  changes  are  being 
proposed  that  would  modify  those  items. 

PART  203— HOMI  MORTGAGE 
DISCLOSURE 


citation  for  part  203 


1.  The  authority 
continues  to  read: 

Authority:  12  U.S.t.  2801-2810. 

2.  Section  203.2( ;)  would  be  revised  to 
read  as  follows 

§203^    DcflnMona. 


(e)  Financial  im  titution  means: 

***** 

(2)  A  for-proBt  r  lortgage  lending 
institution  (other  t  lan  a  bank,  savings 
association,  or  credit  union)  whose  . 
home  purchase  lo<n  originations 
equaled  or  exceeded  ten  percent  of  its 
loan  ►origination$^  volume,  measured 
in  dollars,  in  the  p^ceding  calendar 
year. 


3.  Section  203.4( )) 
would  be  revised  I  o 


introductory  text 
read  as  follows: 


S  203.4    CompOatlah  Of  loan  data. 

(a)  Data  format  and  itemization.  A 
financial  institutic  n  shall  collect  data 
regarding  applications  for,  and 
originations  and  purchases  of.  home 
purchase  ►and  hdme  improvement .< 
loans  (including  re  financings)  [and  home 
improvement  loan  j]  for  each  calendar 
year.  These  data  oiall  be  presented  on  a 
register  in  the  format  prescribed  in 
Appendix  A  ►of  I  liis  part-4  and  shall 
include  the  follow  ng  items: 


4.  Section  203.6(p)  would  be  revised  to 
read  as  follows: 


§203.6    Er 

(a)  Administrative  enforcement.  A 
violation  of  the  act  or  this  regulation  is 
subject  to  administrative  sanctions  as 
provided  in  section  305  of  the  [act]. 
►act.  including  the  imposition  of  civil 
money  penalties,  where  applicable. •< 
Compliance  is  enfbrced  by  the  agencies 
listed  in  Appendix  A  of  this 
[regulation]  ►part-4. 


5.  Appendix  A 
revised  to  read  as 


tjD  part  203  would  be 
follows: 


Appendix  A  to  Part  203 — Form  and 
kuttructioDS  for  Loan /Application 
Register  Loan /Application  Register 
Fonn 

Public  reporting  burden  for  [this]  collection 
of  ►thiS'4  information  is  estimated  to  vary 
from  10  to  750  hours  per  response,  with  an 
average  of  120  hours  per  response,  including 
time  to  gather  and  maintain  the  data  needed 
and  to  review  instructions  and  complete  the 
information  collection.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  the  burden, 
to  Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551;  and  to  the  Office  of  Infonnafion  and 
Regulatory  Affairs,  Office  of  Management 
and  Budget.  Washington.  DC  20503. 

Instructions  to  Lending  Institutions 

/.  General 

A.  Who  Must  File  A  Report 

1.  Subject  to  some  exceptions  that  are 
discussed  below,  banks,  savings  associations, 
credit  unions,  and  other  mortgage  lending 
institutions  must  complete  a  register  listing 
data  about  loan  applications  received,  loans 
originated,  and  loans  purchased  if  on  the 
preceding  December  31  the  institution: 

a.  had  assets  of  more  than  $10  million,  and 

b.  had  a  home  or  a  branch  office  in  a 
"metropolitan  statistical  area"  or  a  "primary 
metropohtan  statistical  area"  (both  are 
referred  to  in  these  instructions  by  the  term 
"MSA"). 

Example:  If  on  December  31,  [1989.]  you 
had  a  home  or  a  branch  office  in  an  MSA  and 
your  assets  exceeded  $10  million,  you  must 
complete  a  register  that  lists  the  home 
purchase  and  home  improvement  loans  that 
you  originate  or  purchase  during  ►the  next .4 
calendar  year  [1090],  and  also  Usts 
applications  that  did  not  result  in  an 
origination. 

2.  You  need  not  complete  a  register — even 
if  the  tests  for  asset  size  and  location  are 
met — if  your  institution  is  a  bank,  savings 
association,  or  credit  union  and  it  made  no 
first-lien  home  purchase  loans  on  one-to-four 
family  dwellings  in  the  preceding  calendar 
year. 

3.  You  need  not  complete  a  register — even 
if  the  tests  for  asset  size  and  location  are 
met — if  your  institution  is  a  for-profit 
mortgage  lender  (other  than  a  bank,  savings 
association,  or  credit  union)  and  the  home 
purchase  loans  that  you  originated  in  the 
preceding  year  came  to  less  than  10  percent 
of  your  total  loan  ►origination-^  volume, 
measured  in  dollars. 

4.  If  you  are  a  for-profit  mortgage  lender 
(other  than  a  bank,  savings  association,  or 
credit  union)  the  asset  test  is  based  on  the 
combined  assets  of  your  institution  and  any 
parent  corporation. 

5.  If  you  are  the  subsidiary  of  a  bank  or 
savings  association  you  must  complete  a 
separate  register  for  your  institution  and 
submit  it  directly  or  through  your  parent,  to 
the  agency  that  supervises  your  parent. 


B.  Institutions  Exempted  From  HMDA 
Institutions  that  are  specifically  exempted 

by  the  Federal  Reserve  Board  fit>m  complying 
with  federal  law  because  they  are  covered  by 
a  similar  state  law  on  mortgage  loan 
disclosures  must  use  the  disclosure  form 
required  by  their  state  law. 

C.  Format 

[1.  You  must  use  the  format  of  this  loan/ 
application  register,  but  you  are  not  required 
to  use  the  form  itself.  For  example,  you  may 
produce  a  computer  printout  instead.  The 
layout  must  conform  exactly,  however,  to 
that  of  this  register,  including  the  order  of 
columns,  column  headings,  etc.  Or  you  may 
submit  the  data  in  machine-readable  form 
(see  paragraph  D.2.  below).] 

►1.  Institutions  are  expected  to  submit 
data  to  their  supervisory  agencies  in  a 
machine-readable  form  (unless  fewer  than  70 
records  arc  to  he  reported).  The  format  must 
conform  exactly  to  the  form  FR  HMDA-LAR, 
including  the  order  of  columns,  column 
headings,  etc.  Contact  your  federal 
supervisory  agency  for  information  regarding 
procedures  and  technical  specifications  for 
automated  data  submission.  An  institution 
that  submits  its  register  in  non-automated 
form  must  send  two  copies  that  are  typed  or 
computer  printed  and  that  use  the  format  of 
the  loan/application  register  you  are  not 
required  to  use  the  form  itself.  ^  Each  page 
must  be  numbered,  and  the  total  number  of 
pages  must  be  given  (for  example.  "Page  1  of 

3"). 

2.  The  required  data  are  to  be  entered  in 
the  register  for  each  loan  origination,  each 
appUcation  acted  [upon  during  the  calendar 
year,  and  each  loan  purchased]  ►on,  and 
each  loan  purchased  during  the  calendar 
year .4.  Yow  institution  [will  have  to] 
►should -4  decide  on  the  procedure  it  wants 
to  follow — ►for  example. •<  whether  to  begin 
entering  the  required  data  when  an 
application  is  received,  or  to  enter  the  data 
when  final  action  is  taken  (such  as  when  a 
loan  goes  to  closing  or  an  application  is 
denied).  Keep  in  mind  that  an  application  is 
to  be  reported  in  the  calendar  year  when 
final  action  is  taken.  Loan  ori^ations  are  to 
be  reported  in  the  year  they  go  to  closing;  do 
not  report  applications  for  loans  that  have 
been  approved  but  [that]  have  not  gone  to 
closing  at  year-end. 

3.  Your  institution  may  [use]  ►collect  the 
data  on .4  separate  registers  at  different 
branches,  or  separate  registers  for  different 
loan  types  (such  as  for  home  purchase  or 
home  improvement  loans,  or  for  loans  on 
multifamily  dwellings).  [But]  ►  However, -< 
you  must  submit  [the  registers]  ►all  of  the 
data^  to  your  supervisory  agency  in  one 
^complete  ■^  package,  with  the  prescribed 
transmittal  sheet;  and  an  officer  of  your 
institution  must  certify  to  the  accuracy  of  the 
data. 

4.  Entries  need  not  be  grouped  by  MSA,  or 
chronologically,  or  by  census  tract  numbers, 
or  in  any  other  particular  order.  But  make 
sure  the  application  or  loan  numbers 
(discussed  under  paragraph  II.Cl.a.^,'4 
below)  are  unique.  [If  separate  registers  are 
being  maintained  in  various  branches,  your 
institution  could  add  a  letter  code  to  identify 
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different  branches,  or  assign  series  of 
numbers  to  each  branch,  to  avoid  duplicate 
numbers.] 

[5.  Number  each  page  of  your  report 
indicating  the  total  number  of  pages  (for 
example,  "Page  1  of  25").] 

D.  Submission  of  Report:  Release  of 
Disclosure  Statements 

1.  You  must  submit  the  register  to  the  office 
speciHed  by  your  federal  supervisory  agency 
no  later  than  March  1  following  the  calendar 
year  for  which  the  data  are  compiled.  A  list 
of  the  agencies  appears  at  the  end  of  these 
instructions. 

[2.  Institutions  are  encouraged  to  submit 
data  in  machine-readable  form.  Contact  your 
federal  supervisory  agency  for  information 
regarding  electronic  submission.] 

[3.  If  you  submit  your  register  in  hard 
copy,  you  must  send  two  copies.] 

[4.]  ►2.-4  The  FFIEC  (Federal  Financial 
Institutions  Examination  Council)  will 
prepare  a  disclosure  statement  from  the  data 
[that]  you  submit.  Your  disclosure 
statement  will  be  returned  to  [you  at]  the 
address  [that  you  indicate]  ►indicated'4 
on  the  transmittal  sheet.  When  you  receive 
that  disclosure  statement  you  must  make  a 
copy  available  for  inspection  by  the  public 
within  30  calendar  days.  You  must  make  it 
available  at  your  home  office  and,  if  you  have 
physical  branch  offices  in  other  MSAs,  at  one 
branch  office  in  each  of  those  MSAs.  (Your 
agency  can  provide  you  with  HMDA  posters 
that  you  can  use  to  inform  the  public  of  the 
availability  of  your  disclosure  statement.) 

//.  Completion  of  Register 

A.  Data  To  Be  [shown]  ►reported^ 

1.  [Show]  ^Report '4  the  data  on  home 
purchase  and  home  improvement  loans  that 
you  originated  (or  that  were  originated  in 
your  name)  and  loans  thit  you  purchased 
during  the  calendar  year  CQvered  by  the 
report.  Report  these  data  even  if  the  loans 
were  sub^quently  sold.  Include  refinancings 
of  home  purchase  »^and  home 
improvement  .4  loans. 

2.  For  these  same  types  of  loans,  [show] 
Ik-report >«  the  data  for  applications  that  did 
not  result  in  originations — for  example, 
appUcations  that  your  institution  denied  or 
that  the  applicant  withdrew  during  the 
calendar  year  covered  by  the  report.  ►In  the 
case  of  brokered  loan  applications  or 
appUcations  forwarded  to  you  through  a 
correspondent  show  the  data  for  all  loans 
denied  by  your  institution  whether  or  not 
they  would  have  closed  in  your  institution's 
name. -4  Include  appUcations  that  were 
received  in  the  previous  calendar  year  but 
not  acted  upon  until  the  calendar  year 
covered  by  the  ►current.^  register. 

B.  Data  To  Be  Excluded 

Do  not  report  the  following  loans  or 
appUcations  for  loans:  1.  Loans  that  although 
secured  by  real  estate,  are  made  for  purposes 
other  than  home  purchase,  home 
improvement  or  refinancing  (for  example,  do 
not  report  a  loan  secujvd  by  residential  real 
property  for  purposes  of  financing  college 
tuition,  a  vacation,  or  ►goods  foT'^  business 
[operations)]  ►inventory)'^: 

2.  Loans  received  in  a  fiduciary  capacity 
(for  example,  by  your  trust  department): 


3.  Loans  on  unimproved  land; 

4.  Construction  or  bridge  loans  and  other 
temporary  financing: 

5.  The  purchase  of  an  interest  in  a  pool  of 
loans  (such  as  mortgage-participation 
certificates):  or 

6.  The  purchase  solely  of  the  right  to 
service  loans. 

C.  Itemization  of  Data 

Your  loan/application  register  must  include 
the  following: 
1.  AppUcation  or  loan  information. 

a.  AppUcation  or  loan  number.  Enter  an 
identifying  number  [or  code]  that  can  be 
used  later  to  retrieve  the  loan  or  application 
file.  It  can  be  any  number  of  your  choosing 
(not  exceeding  25  characters).  You  may  use 
letters,  numerals,  or  a  combination  of  both. 
►Do  not  use  the  applicant's  or  borrower's 
name  or  social  security  number. -4   . 

[But  make]  ►Make-^  sure  that  all 
nimibers  are  unique  within  your  institutioa  If 
your  register  contains  data  for  branch  offices, 
for  example,  you  could  use  [codes]  ►a 
letter  or  a  numerical  code -4  to  identify  the 
loans  or  applications  of  [particular] 
►  different .4  branches,  or  could  assign  ►a-^ 
certain  series  of  numbers  to  particular 
branches  to  avoid  duplicate  numbers. 

b.  Date  application  received.  Enter  the  date 
the  loan  application  was  received  by  your 
institution  by  month,  day,  and  year,  using 
numerals  ►in  the  form  MM/DD/YY-4  (for 
example,  [02/28/90]  ►Ol/l5/92<«).  [Or,  if] 
►If .4  your  institution  normally  records  the 
date  shown  on  the  application  form,  you  may 
use  that  date.  Enter  ["NA"]  ►the  code  0-^ 
for  loans  purchased  by  your  institution. 

c.  Type.  Indicate  the  type  of  loan  (or  loan 
application)  by  entering  the  applicable  code 
from  the  foUowing: 

1 — Conventional  (any  loan  other  than  FHA, 

VA  or  FmHA  loans) 
2 — FHA-insured  (Federal  Housing 

Administration) 
3— VA-guaranteed  (Veterans  Administration) 
4 — FmHA-insured  (Farmers  Home 

Administration) 

d.  Purpose.  Indicate  the  purpose  of  the  loan 
or  appUcation  by  entering  the  applicable  code 
from  the  following: 

1 — Home  purchase  (one-to-four  family) 
2 — Home  improvement  (one-to-four  family) 
3 — Refinancing  (home  purchase  ►or  home 

improvement -4  one-to-four  famUy) 
4 — Multifamily  dweUing  (home  purchase, 

home  Improvement  and  refinancings) 

e.  Explanation  of  purpose  codes. 

Code  1:  Home  Purchase 

i.  This  code  applies  to  loans  [made],  and 
to  appUcations  for  loans,  ►made-^  for  the 
purpose  of  purchasing  a  residential  dwelling 
for  one  to  four  families,  if  the  loan  is  ►to 
be-4  secured  by  [a  Uen]  ►the  dweUing 
being  purchased  or  by  another  dwelling -4. 

U.  At  your  optica  you  may  use  code  1  for 
loans  that  are  made  for  home  improvement 
purposes  but  are  secured  by  a  first  Uen.  if  you 
normally  classify  such  first-Uen  loans  as 
home  purchase  loans. 

Code  2:  Home  Improvement 

i.  Code  2  appUes  to  loans  and  applications 
for  loans  that  (1)  the  borrowers  have  said  will 
be  used  for  repairing,  rehabilitating,  or 


remodeling  one-to-four  family  residential 
dwellings,  and  (2)  are  recorded  on  your  books 
as  home  improvement  loans. 

ii.  Report  both  secured  and  unsecured 
loans. 

iii.  At  your  option,  you  may  [record] 
►report .4  a  home  equity  line  of  credit  as  a 
home  improvement  loan  if  the  borrower  or 
applicant  indicates  at  the  time  of  application 
or  when  the  account  is  opened  that  some 
portion  of  the  proceeds  «viU  be  used  for  home 
improvement  ►(even  if  the  credit  line  is  not 
recorded  on  your  institution's  books  as  a 
home  improvement  loan).  See  Paragraph  g.iii. 
"Loan  Amount"  below,  for  further 
instructions.  If  you  choose  to  report 
originations  of  home  equity  lines  of  credit 
you  must  also  report  applications  for  such 
loans  that  did  not  result  in  originations.^. 
[(For  such  credit  lines,  under  "Amount"  in 
paragraph  g.  below,  enter  only  that  portion  of 
the  line  which  the  borrower  or  applicant 
indicates  will  be  for  home  improvement 
purposes.)  Report  only  in  the  year  the  line  is 
established.] 

Code  3:  Refinancings 

i.  Use  this  code  [only]  for  refinancings 
►  (and  appUcations  for  refinancings) -<  of 
home  purchase  ►or  home  improvement -4 
loans  on  one-to-four  family  residential 
dwellings.  ►(A  refinancing  involves  the 
satisfaction  of  an  existing  obligation  that  is 
replaced  by  a  new  obligation  undertaken  by 
the  same  borrower — but  do  not  report 
renewals  of  short-term  baUon-payment 
loans.)^ 

ii.  Use  this  code  whether  or  not  you  were 
the  original  creditor  on  the  loan  being 
refinanced,  and  whether  or  not  the 
refinancing  [results  in]  ►involves-^  an 
increase  in  the  outstanding  principal. 

iii.  Report  the  full  amount  of  a  refinancing 
if  [more  than  SO  percent  of  the  loan 
proceeds]  ►  the  amount  ouUtanding  on  the 
original  loan,  plus  the  amount  of  new  money 
that -4  is  for  home  purchase  or  home 
improvement  ►purposes  (if  any),  is  greater 
than  50  percent  of  the  total  new  loan  amount. 
Do  not  report  a  transaction  if  50  percent  or 
less  of  the  loan  proceeds  or  the  amount 
applied  for  is  for  home  purchase  or  home 
improvements.  [You  may  treat  the  amotmt 
that  is  equivalent  to  the  unpaid  principal  of 
the  original  loan  as  being  for  home 
purchase]. 
Code  4:  Multifamily  DweUing 

i.  Use  this  code  for  loans  and  loan 
appUcations  on  dwellings  for  five  or  more 
families,  including  home  purchase  loans, 
refinancings,  and  loans  for  repairing, 
rehabilitation,  and  remodeling  purposes. 

ii.  Do  not  use  this  code  for  loans  on 
individual  condominiums  or  cooperative 
units;  use  codes  1, 2,  or  3  for  such  loans,  as 
appUcable. 

f.  ►Owner .4  Occupancy.  Use  the 
applicable  code  to  indicate  whether  the 
property  to  which  the  loan  or  loan 
appUcation  relates  is  to  be  owner-occupied 
as  a  principal  dwelling. 
1— Owner-occupied  as  a  principal  dwelling 
2 — Not  owner-occupied 
[3]  ►0'4 — Not  applicable. 
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i.  Um  code  2  or  Idans  on  •econd  home*  or 
vacation  homes,  as  *vetl  as  on  rental 
properties. 

ii.  Use  code  2  onl]r  for  nonoccupant  loans 
or  applications  ►far  nonoccupant  loans, '4 
related  to  one-to-fo«r  family  dwellings 
(including  individual  condominium  or 
cooperative  units). 

iiL  Use  code  [31  >-0.«  if  the  property  to 
which  the  loan  relates  is  a  multifamily 
dwelling:  is  not  located  in  an  MSA;  or  is 
located  In  an  MSA  (n  which  yo\ir  institution 
has  neither  a  home  tior  a  branch  office. 

iv.  For  purchased!  loans,  you  may  assume 
thai  the  property  will  be  owner-occupied  as  a 
principal  dwelling  »^(code  1)'4  unless  the 
loan  docunients  or  application  contain 
infonnation  to  the  contrary. 

g.  ►Lo«n'«  Amo«nt.  Enter  the  amount  of 
the  loan  or  application.  Round  to  the  nearest 
thousand  (S500  sho«ld  be  rounded  up  to  »- the 
next '4  tl,00O).  ►'Do  not  report  loans  below 
$500.^  Show  in  terns  of  thousands;  for 
example,  a  loan  {ortltffJOO  should  be 
entered  as  167  »-and  one  for  $154105  as  10^. 

i.  For  home  purchiase  loans  that  you 
originate,  ("amount"!  ►"Loan  Amount"^ 
means  the  original  principal  amount  of  the 
loan.  For  home  purchase  loans  that  you 
purchase,  ["amount"!  ►"Loan  Amount"^ 
means  the  unpaid  principal  balance  of  the 
loan  at  the  time  of  purchase. 

ii.  For  hocne  improvement  loans  (both 
oriffttUaoa  and  purchases),  you  may  include 
unpaid  finance  charges  in  the  amount  if  that 
is  how  you  record  auch  loans  on  your  books. 

iiL  For  lines  of  credit  secured  by  home 
equity,  include  only  that  portion  of  the  line 
indicated  by  the  applicant  or  borrower  at  the 
time  the  applicatioq  is  made  or  when  the 
account  is  opened  as  being  for  the  purpose  of 
home  improvement,  Report  only  in  the  year 
the  line  is  established. 

iv.  For  a  loan  application  that  was  denied 
or  withdra«vn,  enter  the  amount  applied  for. 

V.  If  you  offered  Id  lend  less  than  the 
applicant  applied  f^r,  enter  the  amount  of  the 
loan  if  the  offer  was  accepted  by  the 
applicant  If  the  offer  was  not  accepted,  enter 
the  amount  Initially  applied  for. 

2.  Action  taken,  fric^cate  the  type  of  action 
taken  on  the  application  or  loan  by  using 

►  one  of '4  the  following  codes; 
1 — Loan  originated 

2 — Application  apfvoved  but  not  accepted  by 

applicant  I 

3 — Application  deried 
4 — Application  witndrawn 
5 — File  closed  for  ifcompleteness 
6— Loan  purchased!  by  yo*"  institution 

a.  Tjrpe  of  action  taken.  Do  not  report  any 
loan  application  stttl  pending  at  the  end  of 
the  calendar  year.  You  will  report  that 
application  in  your  register  for  the  year  final 
action  is  taken. 

1.  Use  code  2  wbtre  an  application  has 
been  approved  by  ^ou.  but  where  the 
applicant  fails  to  respond  to  your  notification 
of  approval  or  youi  commitment  letter  within 
the  specified  time. 

ii.  Use  code  4  only  when  an  appHcetion  has 
beea  expressly  withdrawn  by  the  applicant 

►  before  a  credit  decision  was  made.4. 

iii  Use  code  5  if  you  sent  a  written  notice 
of  Incompleteness  under  section  [202.9(c)] 
►202.9fc)(2)-4  of  Regulation  B  (Equal  Credit 
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Opportunity)  and  if  the  applicant  failed  to 
respond  to  your  request  for  additional 
infonnation  within  the  period  of  time 
specified  in  your  notice. 

b.  Date  ►of  action  taken^  Enter  the  date 
by  month,  day,  and  year,  using  numerals  ►in 
the  form  MM/DD/YY<«  (for  example,  [02/ 
28/90]  ►02/22/924). 

L  For  loans  originated,  enter  the  settlement 
or  closing  date.  ►For  loans  purchased,  enter 
the  date  of  purchase  by  your  institution. '4 

ii.  For  applications  denied,  applications 
approved  but  not  accepted  by  the  applicant, 
and  files  closed  for  incompleteness,  enter  the 
date  that  the  action  was  taken  by  your 
institution  or  the  date  the  notice  was  seat  to 
the  applicant 

lit  For  applications  withdrawn,  enter  the 
date  that  you  received  the  applicant's  express 
withdrawal;  or  you  may  enter  the  date  shown 
on  the  notification  from  the  applicant  in  the 
case  of  a  written  withdrawal. 

3.  Property  location.  In  these  cohimns  [you 
will]  enter  the  applicable  codes  for  the  MSA, 
state,  county,  and  census  tract  [locations] 
for  the  property  to  which  a  loan  relates.  ►For 
home  purchase  loans  secured  by  one 
dwelling,  but  made  for  the  purpose  of 
purchasing  another  dwelling,  report  the 
property  location  data  on  the  property  in 
which  the  security  interest  is  to  be  takeiL  if 
the  home  purchase  loan  is  secured  by  more 
than  one  property,  however,  report  tfie 
location  data  for  the  property  being 
purchased. -4  (See  paragraph  [e.]  ►S.e,'^ 
beiow  for  treatment  of  loans  on  property 
outside  the  MSAs  in  which  you  have  offices.) 

a.  MSA.  For  each  loan  or  loan  application, 
indicate  the  location  of  the  property  by  the 
MSA  number.  Enter  only  the  MSA  number, 
not  the  MSA  name.  MSA  boundaries  are 
defined  by  the  U.S.  Office  of  Management 
and  Budget,  uee  the  boundaries  that  were  in 
efiect  on  January  1  of  the  calendar  year  for 
which  you  are  reporting. 

b.  State  and  county.  [Use  the[  ►You  must 
use  the  Federal  Infonnation  Processing 
Standard  (FIPS)-*  two-digit  numerical  code 
for  ►the'4  state  and  the  three-digit 
numerical  code  for  ►the^^  county.  ►These 
codes  are -4  available  from  your  regional 
supervisory  agency  ►or  the  FTIEC'^.  [Use 
only  these  established  codes.]  Do  not  use  the 
abbreviations  used  by  the  U.S.  Postal  Service. 

c.  Census  tract  indicate  the  census  tract 
[in  which]  ►where  ■<  the  property  is 
located. 

L  Enter  the  code  ["NA"]  ►0-«  if  the 
property  is  located  in  an  area  not  divided  into 
census  tracts  on  the  U.S.  Census  Bureau's 
census-tract  outline  maps  (see  paragraph  d. 
below). 

U.  If  the  property  is  located  in  a  county 
with  a  population  of  30.000  or  less  in  the 
[1980]  ►1990-4  census,  enter  ["NA"] 
►  the  code  O4  or  enter  the  census  tract 
number.  To  determine  population,  use  the 
Census  Bureaus  [PC80-1-A]  ►ISOO  CPH- 
2-4  population  series  even  if  the  popvlation 
has  increased  above  30.000  since  [I960] 
►19904. 

d.  Census  tract  number.  To  determine  the 
census  tract  number,  conavh  the  US.  Census 
Bureau's  ►Census  Tract  -f-  Street  Index,  and 
for  addresses  not  listed  in  tlie  index,  the 
Census  Bureau's^  census  tract  outline  maps. 


You  must  use  the  maps  from  the  Census 
Bureau's  [PiiCaO-2  series  for  the  1960 
census]  ^1990  CPH-3  series  4,  or  equivalent 
[1980]  ►19904  census  data  from  the 
Census  Bureau  (such  as  [GBF/DIME  files)] 
►  the  Census  TIGER/Line  File)4  or  from  a 
private  publisher.  [You  will  continue  to  use 
the  maps  in  the  1980  series  until  you  are 
advised  differently  by  your  supervisory 
agency,  even  if  more  current  maps  are 
available.] 

e.  Otrtside-MSA.  For  loans  on  property 
located  outside  the  MSAs  in  which  you  have 
a  home  or  branch  office  (or  outside  any 
MSA),  you  may  [either]  enter  [the  code 
"NA**  in]  the  MSA.  state,  county,  and  census 
tract  [columns]  ►numbers 4  or  enter  the 
[data]  ►code  0  in  each  of  these  colunins.4 
[Keep  in  mind  that  if  you  are  a  for-profit 
mortgage  lending  institution  (other  than  a 
bank,  savings  association,  or  credit  union) 
and  (1)  you  received  five  or  more  loan 
applications  or  (2)  originated  or  purchased 
five  or  more  home  purchase  or  home 
improvement  loans  in  an  MSA  in  the 
preceding  year,  you  mual  complete  these 
columns  because  you  are  considered  to  have 
a  branch  oHice  in  that  MSA.  whether  or  not 
you  have  a  physical  office  there.] 

►L  Nondepository  lenders.  If  you  are  a  for- 
profit  mortgage  lending  institution  (other  than 
a  bank,  savings  associatioa  or  credit  union), 
and  in  the  preceding  calendar  year  you 
received  applications  for.  or  originated  or 
purchased,  loans  for  home  purchase  or  home 
improvement  adding  up  to  a  total  of  five  or 
more  for  a  given  MSA,  you  are  deemed  to 
have  a  branch  office  in  that  MSA,  whether  or 
not  you  have  ■  physical  office  there.  As  ■ 
result  you  will  have  to  complete  these 
columns  for  any  transactions  in  that  MSA. 
Because  you  must  keep  complete  records 
about  lending  within  MSAs  in  the  current 
calendar  year  so  as  to  report  data  accurately 
the  following  year,  to  comply  with  this  rule. 
you  may  find  it  easier  routinely  to  enter  the 
geographic  information  for  any  property 
located  within  any  MSA.4 

4.  ►Applicant  information — 4  ilace  or 
national  origin,  sex.  and  income.  Appendix  B 
of  Regulation  C  contains  instructions  for  the 
collection  of  data  on  race  or  national  origin 
and  sex,  and  also  contains  a  sample  form  for 
data  collection.  You  may  also  use  the  form 
that  you  use  to  obtain  data  on  race  or 
national  origin  and  sex  under  section  202.13 
of  Regulation  B. 

a.  Applicability.  You  must  report  this 
information  concerning  applicants  for  loans 
that  you  originate  and  applications  that  you 
receive. 

i.  You  need  not  collect  or  report  this 
information  for  loans  purchased;  if  you 
choose  not  to,  enter  the  [appropriate]  code 
►0,  as4  specified  in  the  lists  under 
paragraphs  [c]  ►4x.,4  d..  and  e.  below 
for  "not  applicable." 

Ii.  If  your  Institution  Is  a  bank,  savings 
association,  or  credit  union  that  had  assets  of 
$30  million  or  less  on  the  preceding  December 
31,  you  nay — but  need  not — collect  and 
report  these  data.  If  you  choose  not  to.  enter 
the  [appropriate  codes]  ►code  0,  as4 
specified  in  the  lists  under  paragraphs  [c  J 
►4.C..4  d..  and  a.  below  for  "not  applicable." 
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iii.  If  the  borrower  or  applicant  is  not  a 
natural  person  (a  corporation  or  partnership, 
for  example],  use  the  [appropriate]  code 
►0-4  under  paragraphs  [c.,]  ^4.c.,'4  d.,  and 
e.  below  for  llnot  applicable." 

b.  Telephone  and  mail  applications.  Any 
[application  forms]  ►loan  applications^ 
mailed  to  applicants  must  contain  a 
collection  form  similar  to  that  shown  in 
Appendix  B,  and  you  must  record  ►on  your 
registers  the  data  on  race  or  national  origin 
and  sex  if  the  applicant  provides  it.  If  the 
applicant  chooses  not  to  provide  the  data, 
enter  the  applicable  code  [number]  for 
"information  not  provided  by  applicant  in 
mail  or  telephone  application"  under 
paragraphs  [c]  ►4.0.-4  and  d.  below. 

c.  Race  or  national  origin  of  borrower  or 
applicant.  Use  the  following  codes  to  indicate 
the  race  or  national  origin  of  the  applicant  or 
borrower  under  column  "A"  and  of  any  co- 
applicant  or  co-borrower  under  column  "CA." 
If  there  is  more  than  one  co-applicant, 
provide  this  information  only  for  the  first  co- 
applicant  listed  on  the  application  form.  ►If 
there  are  no  co-applicants  or  co-borrowers, 
entered  the  code  0  for  "not  applicable"  in  the 
co-applicant  column:  ■< 

1 — American  Indian  or  Alaskan  native 

2 — Asian  or  Pacific  Islander 

3— Black 

4 — Hispanic 

6— White 

6— Other 

7 — Information  not  provided  by  applicant  in 

mail  or  telephone  application 
[8]  ►0'4 — Not  applicable 

d.  Sex  of  borrower  or  applicant.  Use  the 
following  codes  to  indicate  the  sex  of  the 
applicant  or  borrower  under  column  "A"  and 
of  any  co-applicant  or  co-borrower  under 
column  "CA."  If  there  is  more  than  one  co- 
applicant,  provide  this  information  only  for 
the  first  co-applicant  listed  on  the  application 
[form:]  ►form.  If  there  are  no  co-applicants 
or  co-borrowers,  enter  the  code  0  for  "not 
applicable:"'^ 

1— Male 

2 — ^Female 

3 — Information  not  provided  by  applicant  in 

mail  or  telephone  application 
[4]  ►0'4 — Not  applicable 

e.  Income.  Enter  the  ►gross  annual -4 
income  that  your  institution  relied  upon  in 
making  the  credit  decision. 

i.  Round  all  dollar  amounts  to  the  nearest 
thousand  (round  $500  up  to  the  next  $1,000], 
and  show  in  terms  of  thousands.  For 
example,  $35,550  should  be  reported  as  36. 

ii.  For  loans  on  multifamily  dwellings,  enter 
["NA."]  ►0-4 

iii.  If  no  income  is  asked  for  or  relied  on  in 
the  credit  decision  (such  as  in  "no  income 
verification"  type  loans),  enter  ["NA."] 

►  0.-4 

5.  Type  of  purchaser.  [For  loans]  ►Enter 
the  applicable  code  to  indicate  whether  a 
.loan  that  your  institution -4  originated  or 
purchased  [and]  ►was-^  then  sold  ►to  a 
secondary  market  entity  ■<  within  the  same 
calendar  year[,  enter  the  applicable  code  to 
indicate  the  secondary  market  entity]: 


[0 — Loan  was  not  sold  in  calendar  year 

covered  by  register] 
1 — FNMA  (Federal  National  Mortgage 

Association] 
2 — GNMA  (Government  National  Mortgage 

Association] 
S-^'HLMC  (Federal  Home  Loan  Mortgage 

Corporation] 
4— FmHA  (Farmers  Home  Administration] 
5 — Commercial  bank 
&— Savings  bank  or  savings  association 
7 — Life  insurance  company 
8 — Affiliate  institution 
9— Other  type  of  purchaser 
►0 — Loan  was  not  sold  in  calendar  year 

covered  by  register/loan  not  originated'4 

[a.  If  you  originated  or  purchased  a  loan 
and  did  not  sell  the  loan  that  same  calendar 
year,  enter  code  0.] 

[b.]  ►a.'^  If  you  sell  a  loan  in  a 
succeeding  year,  you  need  not  report  the  sale. 

[c]  ►b.-^  If  you  conditionally  assign  a 
loan  to  GNMA  in  connection  with  a 
mortgage-backed  security  transaction,  use 
code  2. 

[d.]  ►c.-^  Loans  "swapped"  for 
mortgage-backed  securities  are  to  be  treated 
as  sales;  enter  the  type  of  entity  receiving  the 
loans  that  are  swapped  as  the  purchaser. 

[e.]  ►d.'^  Use  cx}de  8  for  loans  sold  in  the 
same  year  to  an  institution  affiliated  with 
you,  such  as  a  subsidiary  or  a  parent 
corporation. 

►e.  If  you  originated  or  purchased  a  loan 
and  did  not  sell  it  during  that  same  calendar 
year,  enter  the  code  0.  Also  use  code  0  for 
applications  that  were  denied,  withdrawn,  or 
approved  but  not  accepted  by  the  applicant; 
and  when  files  were  closed  for 
incompleteness. -4 

6.  Reasons  for  denial.  You  need  not  enter 
the  reasons  for  the  denial  of  an  application. 
But  if  you  wish  to  do  so,  you  may  indicate  up 
to  three  reasons  by  using  the  following  codes: 
l^Debt-to-income  ratio 
2 — Employment  history 
3 — Credit  history 
4— Collateral 
5 — Insufficient  cash  (downpayment,  closing 

costs] 
&— Unverifiable  information 
7 — Credit  application  incomplete 
8 — Mortgage  insurance  denied 
e— Other 

►Leave  this  colunm  blank  if  the  "action 
taken"  on  the  application  is  not  a  denial.  For 
example,  do  not  complete  this  column  if  the 
apphcation  was  withdrawn  or  the  file  was 
closed  for  incompleteness. -4  If  your 
institution  uses  the  model  form  for  adverse 
action  suppHed  in  the  appendix  to  Regulation 
B  (Form  C-1  in  Appendix  C,  Sample 
Notification  Form,  which  offers  some  20 
reasons  for  denial],  the  following  list  shows 
which  codes  to  use. 

a.  [Use  code]  ►Code -4 1  for  Income 
insufficient  for  amount  of  credit  requested, 
and  Excessive  obligations  in  relation  to 
income. 

b.  [Use  code]  ►Code-^  2  for:  Temporary 
or  irregular  employment,  and  Length  of 
employment 


c.  [Use  code]  ►Code-«  3  for  Insufficient 
number  of  credit  references  provided; 
Unacceptable  type  of  credit  references 
provided:  No  credit  file:  Limited  credit 
experience:  Poor  credit  performance  with  us; 
Dehnquent  past  or  present  credit  obligatio> 
with  others;  Garnishment,  attachment, 
foreclosure,  repossession,  collection  action, 
or  judgment,  and  Bankruptcy. 

d.  [Use  code]  ►Code -4  4  for  Value  or 
type  of  Collateral  not  sufficient. 

e.  [Use  code]  ►Code-^  6  for  Unable  to 
verify  credit  references.  Unable  to  verify 
employment  Unable  to  verify  income,  and 
Unable  to  verify  residence. 

I  [Use  code]  ►Code-*  7  for  Credit 
application  incomplete. 

g.  [Use  code]  ►Code-*  9  for  Length  of 
residence.  Temporary  residence,  and  Other. 

///.  Federal  supervisory  agencies 

Send  your  loan/application  register  and 
direct  any  questions  to  the  office  of  your 
federal  supervisory  agency  specified  below. 
If  you  are  the  ►nondepository-*  subsidiary 
of  a  bank,  savings  association,  or  credit 
union,  send  the  register  to  the  supervisory 
agency  for  your  parent  institution. 

►l.-*  National  banks  and  their 
subsidiaries.  District  office  of  the  Office  of 
the  Comptroller  of  the  Currency  [serving  the 
district  in  which]  ►supervising -4  the 
national  bank  [or  subsidiary  is  located]. 

►2.-*  State  member  banks  of  the  Federal 
Reserve  System,  their  subsidiaries,  and 
subsidiaries  of  bank  holding  companies. 
Federal  Reserve  Bank  serving  the  district  in 
which  the  state  member  bank  [or 
subsidiary]  is  located  ►;  the  Federal 
Reserve  Bank  specified  by  the  Board  of 
Governors  for  institutions  other  than  state 
member  banks^. 

►3.-*  Nonmember  insured  banks  (except 
for  federal  savings  banks)  and  their 
subsidiaries.  Regional  Director  of  the  Federal 
Deposit  Insurance  Corporation  for  the  region 
in  which  the  bank  or  subsidiary  is  located. 

►4.-*  Savings  institutions  insured  under 
the  Savings  Association  Insurance  Fund  of 
the  FDIC;  federally-chartered  savings  banks 
insured  under  the  Bank  Insurance  Fund  of  the 
FDIC  (but  not  including  state-chartered 
savings  banks  insured  under  the  Bank 
Insurance  Fund),  their  subsidiaries,  and 
subsidiaries  of  savings  institution  holding 
companies.  [To  the  District]  ►Regional-* 
or  other  office  specified  by  the  Office  of 
Thrift  Supervision. 

►5.-*  Credit  unions.  National  Credit  Union 
Administration,  Office  of  Examination  and 
Insurance,  1776  G  Street  NW..  Washington, 
DC  20458. 

►e.<*  Other  depository  Institutions. 
Regional  Director  of  the  Federal  Deposit 
Insurance  Corporation  for  the  region  in  which 
the  institution  is  located. 

►  7.-*  Other  mortgage  lending  institutions. 
Assistant  Secretary  for  Housing,  HMDA 
Reporting— Room  9233,  U.S.  Department  of 
Housing  and  Urban  Development.  451  7th 
Street  SW.  Washington,  DC  204ia 
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TRANSMiTTAL  SHEET 


You  must  comp4«i  thte  t«nsimtt.l  «he«t  (pleaM  type  or  print)  aixl  attach  it  to  the  '■oan/AppUcatton 
Register,  requiiretfiby  the  Mom.  Mortgage  Disclosure  Act.  that  you  submit  to  your  supervJaory  agency. 


4g«»Ky 
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LOAN/APPLICATION  REGISTER 
CODE  SHEET 


Use  the  following  codes  to  complete  the  Loan/ Application  Register.  The  instajctions  explain  the  proper  use  of  each  code. 


Application  or  Loan  Information 

Type: 

1  --  Conventional  (any  loan  other  than  FHA. 

VA  or  FmHA  loans) 

2  --  FHA-insured  (Federal  Housing 

Administration) 

3  -■  VA-guaranteed  (Veterans  Administration) 

4  --  FmHA-insured  (Farmers  Home 

Administration) 

Purpose: 

1  -  Home  purchase  (one-to-four  family) 

2  "  Home  improvement  (one-to-four  family) 

3  "  Refinancing  (home  purchase  or  home 

improvement,  one-to-four  family) 

4  "  Muitifamiiy  dwelling  (home  purchase,  home 

improvement,  and  refinancings) 

Owner-Occupancy: 

1  "  Owner-occupied  as  a  principal  dwelling 

2  "  Not  owner-occupied 

0  "  Not  applicable 

Action  Taken: 

1  -  Loan  originated 

2  -  Application  approved  but  not  accepted  by 

applicant 

3  "  Application  denied  by  financial  institution 

4  --  Application  withdrawn  by  applicant 

5  -  File  closed  for  incompleteness 

6  --  Loan  purchased  by  your  institution 

BILUNQ  COOC  U10-01-C 


Applicant  Information 

Race  or  National  Origin: 

1  "  American  Indian  or  Alaskan  Native 

2  "  Asian  or  Pacific  Islander 

3  "  Black 

4  "  Hispanic 

5  "White 

6  "Other 

7  "  Information  not  provided  by  applicant 

in  mail  or  telephone  application 
0  "  Not  applicable 

Sex: 

1-Male 

2  "  Female 

3  "  Information  not  provided  by  applicant 

in  mail  or  telephone  application 
0  "  Not  applicable 


Type  of  Purchaser 


1  "  FNMA  (Federal  National  Mortgage  Association) 

2  "  GNMA  (Government  National  Mortgage 

Association) 

3  "  FHLMC  (Federal  Home  Loan  Mortgage 

Corporation) 

4  -•  FmHA  (Farmers  Home  Administration) 

5  --  Commercial  Bank 

6  "  Savings  Bank  or  Savings  Association 

7  --  Life  Insurance  Company 

8  "  Affiliate  institution 

9  "  Other  type  of  purchaser 

0"  Loan  was  not  sold  in  calendar  year 
covered  by  register/loan  not  o'iginated 

Reasons  for  Denial  (optional) 

1  •-  Debt-to-income  ratio 

2  "  Employment  history 

3  "  Credit  history 

4  "  Collateral 

5  "  Insufficient  cash  (downpayment,  closing  costs) 

6  "  Unveriliable  intormation 

7  "  Credit  application  incomplete 

8  ~  Mortgage  insurance  denied 

9  "  Other 
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By  order  sf  Hie  Boaid  of  Govemore  of  the 
Federal  Reaerve  Ssrstem.  September  17.  IflSl. 
VtmamW.Wikm, 
Socniary  of  the  Board. 
[FR  Ooc.  n-227S«  Ftted  9-M-Ol:  MS  am] 


DEPARTMENT  OF  LABOR 
Office  of  Woffcws'  CompenssHon 


20CFRPM110 
RINttlS-AAM 

Claims  for  Compensalion  iindar  tiia 
Fadarai  Employaaa'  Compaosatton 

AOCNCV:  Eniplo3nnent  Standards 
Administration,  Labor. 
action:  Notice  of  proposed  rulemaking; 
request  for  comment 

•UNHaanv:  The  Department  of  Labor 
proposes  to  revise  the  regulations 
implementing  the  Federal  Employees' 
Compensation  Act  by  adding  the  female 
reproductive  organs  to  the  list  of  organs 
of  the  body  for  which  claim  may  be 
made  for  a  schedule  award  This  action 
follows  review  of  dte  issue  instigated  by 
inquiries  on  the  availability  of  schedule 
awards  for  these  organs.  Benefits  would 
be  at  the  same  level  as  provided  for 
male  reproductive  organs,  which  were 
added  to  the  schedule  In  1975. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  4. 
1991. 

ADDRESSES:  Send  written  comments  to 
Thomas  M.  Markey,  Director  for  Federal 
Employees'  Compensation.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor.  Roam  S-3229. 
Frances  Perkins  Building.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210:  Telephone  (202)  523-7552. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M  Markey,  Director  for  Federal 
Employees'  Compensation,  Telephone 
(202)523-7552. 
SU^FLCaWNTARV  INFORMMTION:  The 

Federal  Employees'  Compensation  Act 
(FECAJ  at  5  U.S.C.  8107,  establishes  a 
compensation  schedule  for  the  loss  or 
loss  of  Bse  of  specified  ocgans  and 
members  of  the  body.  This  form  of 
benefit  is  called  a  schedule  award, 
which  may  be  paid  in  addition  to  (but 
not  concurrent  with]  wage  loss 
compensation  available  under  other 
sections  of  the  Act  The  statutory 
schedule  lists  the  organs  and  members 
for  which  benefits  are  payable  and 
establishes  the  maximum  aaotrnt  of  the 
award,  expressed  in  terras  of  a  nimber 
of  wefl4(s  of  ooaqtensation.  in  additioo  to 


the  list  of  organs  specified  by  the 
statute,  section  8107(22),  which  was 
added  in  1974  (Pub.  L  93-416],  gives  the 
Secretary  of  Labor  authority  to  add 
other  organs  to  the  compensation 
schedule.  That  section  also  provides 
that  the  maximum  award  for  any  organs 
added  by  the  Secretary  cannot  exceed 
312  weeks.  The  Office  of  Workers' 
Compensation  Programs  (OWCP] 
proposes  to  add  the  female  reproductive 
organs  to  the  compensation  schedule. 

The  authority  to  add  organs  to  the 
schedule  has  to  date  been  exercised 
only  oooe.  By  rules  which  became 
effective  February  14. 1975.  the 
Department  of  Labor  added  new  organs 
and  specified  a  maximum  award  (in 
weeks)  for  each  as  follows:  breast  (52). 
kidney  (156),  larynx  (160).  lung  (158), 
penis  (205),  testicle  (52)  and  tongue 
(160).  See  20  CFR  10.304(b). 

The  Department  has  received 
inquiries  concerning  the  availability  of 
schedule  awards  for  loss  of  use  of  the 
female  reproductive  organs,  and  has 
determined  that  under  the  narrow 
circumstances  presented,  the 
compensation  schedule  should  be 
expanded  and  the  female  reproductive 
organs  added. 

The  proposed  addition  to  the  adiedule 
would  encompass  the  ovaries  and 
Fallopian  tubes,  and  the  uterus /cervix 
and  the  vulva/vagina.  These  anatomical 
features  reflect  the  description  of  the 
female  reproductive  organs  In  the 
American  Medical  Association's  Guides 
to  the  Evaluation  of  Permanent 
Impairment  (Third  Edition).  This 
reference  work  is  the  standard  used  by 
the  Department's  OWCP  for  evaluating 
permanent  impairment 

OWCP  requires  the  Guides  be  used  by 
physicians  conducting  examinations  to 
determine  the  percent  of  the  loss  of  use 
of  a  scheduled  member.  Tlie  Guides 
provide  detailed  direction  on  how  to 
determine  toss  of  use  for  each  member 
of  the  body,  specifying  what  functions 
are  to  be  measured  and  how  those 
measurements  are  to  be  made.  After  the 
medical  determination  is  made  on  the 
extent  of  loss  of  use,  the  amount  of  the 
award  is  calculated  based  on  the 
number  of  weeks  specified  by  the 
compensation  schedule.  For  total  (100 
percent)  loss,  the  award  is  for  the 
maximum  number  of  weeks  established 
by  the  schedule:  for  partial  losses  the 
award  is  prorated,  so,  for  example, 
where  there  is  a  50  percent  loss  of  use, 
one-half  the  maximum  would  be  paid. 

The  proposed  raaxioHun  award  under 
the  schedule  for  loss  or  loss  of  use  of  the 
female  reproductive  organs  is  309 
weeks,  which  represents  the  total 
combiaed  value  assigned  by  existing 
rules  to  the  aiala  reppedacdve  oigaos 


(testicles  and  penis).  lo  determining  the 
maximum  rate  for  the  female 
reproductive  organs,  OWCP  first  looked 
at  the  1975  rules  whidi  made  additioas 
to  the  schedule.  OWCP  determined  that 
the  maximum  award  for  the  loss  or  loss 
of  use  of  the  male  reproductive  organs 
should  also  be  used  for  the  female 
reproductive  organs:  52  weeks  for  each 
oveoy  and  Fallopian  tube  and  205  weeks 
for  the  rest  of  the  female  reproductivB 
organs  (cervix/uterus  and  vulva/ 
vagina). 

Hm  oost  of  adding  the  female 
reproductive  organs  to  the  schedule  is 
difficult  to  estimate,  since  no  schedule 
awards  for  tliese  organs  have  been 
made  in  the  past.  The  amount  of  an 
individual  award  would  be  based  on  the 
percent  of  loss  of  use,  whidi  is 
particularly  difficult  to  estimate.  The 
cost  is  estimated  as  follows:  The  total 
universe  from  which  schedule  award 
claims  for  the  female  reproductive 
organs  could  arise  is  represented  by  die 
claims  where  the  accepted  conditions 
involve  the  female  reproductive  organs 
(a  snapshot  of  the  compensation 
payment  rolls  in  1990  indicated  that 
there  were  53  such  cases]:  a  detailed 
review  of  these  cases  revealed  that  only 
five  involve  a  permanent  loss  or  loss  of 
use  to  the  organ,  which  is  necessary  for 
a  schedule  award.  It  is  also  assumed  for 
purposes  of  this  estimate  that  the 
individuals  would  receive  the  average 
benefit  payment  which  is  about  $365  per 
week,  and  it  is  further  assumed  that 
each  individual  would  receive  the 
maximum  award  possible  (309  weeks  for 
total  loss  of  both  ovaries,  the  Fallopian 
tubes,  uterus/cervix  and  vulva/vagina). 
Based  on  these  assumptions,  the 
maximum  annual  cost  of  this  rule  could 
be  $563,965  per  year  (5X$365x309).  This 
estimate  is  high,  since  it  should  not  be 
expected  that  each  individual  would  get 
the  maximum  award. 

OassificatioB— Execative  Order  12291 

The  Department  of  Labor  has 

concluded  that  the  regulatory  proposal 
does  not  constitute  a  "major  rule"  under 
Executive  Order  12291,  because  it  is 
unlikely  to  result  in:  (1)  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
(2)  a  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
federal,  state  or  local  government 
agencies,  or  geographic  regions:  or  (23) 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The  role 
applies  only  to  Federal  employees  and 
the  Federal  agencies  which  employ 
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them.  Accordingly]  no  regulatory 
analysis  is  require^. 

Paperwork  Reduc^on  Act 

None.  I 

Regulatory  Flexlbalty  Act 

The  Department' believes  that  the  rule 
will  have  "no  significant  economic 
tantial  number  of 


in  the  meaning  of 
egulatory  Flexibility 
354,  91  Stat.  1164  (5 
proposed  regulations 
ederal  agencies  and 
|o  additional  burdens 
on  small  entities.  The 


impact  upon  a  su 

small  entities"  wi 

section  3(a)  of  the 

Act,  Public  Law 

U.S.C.  605(b)).  Th 

apply  primarily  to 

their  employees 

are  being  imposei 

Secretary  has  certified  to  the  Chief 

Counsel  for  Advo(lacy  of  the  Small 

Business  Administration  to  this  effect. 

Accordingly,  no  regulatory  impact 

analysis  is  required. 

List  of  Subjects  in  |20  CFR  Fart  10 

Claims.  Govemihent  employees, 
Archives  and  records.  Health  records. 
Freedom  of  Infonnation,  Privacy, 
Penalties.  Health  profession.  Workers' 
compensation.  Employment, 
Administrative  practices  and 
procedures.  Wage*.  Health  facilities, 
Dental  health,  Meucal  devices.  Health 
care,  Lawyers,  Legal  services.  Student, 
X-rays.  Labor,  Insurance,  Kidney 
diseases.  Lung  diseases,  and  Tort 
claims.  For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Part  10  of 
chapter  I  of  title  20  of  the  Code  of 
Federal  Regulatio|s  be  amended  as 
follows:  I 

PART  10— CLAliC  FOR 
COMPENSATIONJUNOER  THE 
FEDERAL  EMPLQYEES' 
COMPENSATION  I  ACT,  AS  AMENDED 

1.  The  authority  citation  for  20  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.Q  301:  Reorg.  Plan  No.  6  of 
1950. 15  FR  3174. 64^tat.  1263:  5  U.S.C  8145. 
8149;  Secretary's  Orper  l-«9;  Employment 
Standards  Order  90J02. 

2.  Section  10.304  is  amended  by 
revising  paragrap  i  (b)  to  read  as 
follows: 

910.304    SctteduWeompensathMirat*. 

(a) 


(b)  Authority  is 
U.S.C.  8107(c)(22) 


provided  under  5 
to  add  other  internal 
and  external  organs  to  the  compensation 
schedule.  Pursuant  to  this  authority,  the 
following  is  added: 


Breast  (one).. 
Kidney  (one). 
Urynr 


Weeks 


52 

156 
160 


Lung  (one).. 


Testicto  (one)„ 
Tongue. 


Ovary  (one) ~ 

Uterus/cervix  and  vutva/ vagina.. 


Weeks 


156 
205 

52 
160 

52 
205 


Signed  at  Washington,  DC  tliis  leth  day  of 
September  1991. 
Lynn  Martin, 
Secretary  of  Labor. 
[FR  Doc  91-22844  Filed  9-19-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPTS-50501B;  FRL-3932-91 
RIN  2070-AB27 

Ethane,  2-ctiloro-1,1,1,2-tetrafluoro-; 
PropotMd  SignHfcant  New  Use  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
ethane.  2-chloro-1.1.1.2-tetranuoro-. 
which  is  the  subject  of  premanufacture 
notice  (PMN)  P-889-763,  and  which  is 
subject  to  a  TSCA  section  5(e)  consent 
order  issued  by  EPA.  This  proposal 
would  require  certain  persons  who 
intend  to  manufacture,  import,  or 
process  this  substance  for  a  significant 
new  use  to  notify  EPA  at  least  90  days 
before  commencing  any  manufacturing 
or  processing  activities  for  a  use 
designated  by  this  SNUR  as  a  significant 
new  use.  The  required  notice  would 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  use  and.  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  can  occur. 
DATES:  Written  comments  must  be 
submitted  to  EPA  by  October  21, 1991. 
ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  comments  must  be 
sent  in  triplicate  (with  additional 
sanitized  copies  if  confidential  business 
information  is  involved)  to:  TSCA 
Document  Receipt  Office  (TS-790), 
Office  of  Toxic  Substances, 
Enviroiunental  Protection  Agency,  room 
E-105. 401 M  St..  SW..  Washington.  DC 
20460.  Comments  should  include  the 
docket  control  number.  The  docket 
control  number  for  the  chemical 


substance  covered  in  this  SNUR  is 
OPTS-50591B.  Nonconfidential  versions 
of  comments  on  this  proposed  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
Unit  VU.  of  this  preamble  contains 
additional  information  on  submitting 
comments  containing  CBL 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
EB-543-B,  401  M  St.,  SW..  Washington, 
DC  20460,  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  SNUR  would  require  persons 
to  notify  EPA  at  least  90  days  before 
commencing  that  manufacture,  import, 
or  processing  of  P-fl8-1763  for  the 
significant  new  uses  designated  herein. 
The  required  notice  would  provide  EPA 
with  information  with  which  to  evaluate 
an  intended  use  and  associated 
activities. 

L  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2804(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  chemical 
substance  for  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  under  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1),  the  exemptions  authorized  by 
section  5(h)(1).  (h)(2).  (h)(3).  and  (h)(5). 
and  the  regulations  at  40  CFR  part  720. 
Once  EPA  receives  a  SNUR  notice.  EPA 
may  take  regulatory  action  under 
section  5(e),  5(f),  6,  or  7  to  control  the 
activities  for  which  it  has  received  a 
SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
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12(b).  The  regulations  tliat  Interpret 
section  12(b)  appear  at  40  CFR  part  707. 

II.  Applicability  of  General  Provisions 

General  regtilatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  On  July  27. 
1988  (53  FR  28354)  and  July  27. 1989  (54 
PR  31298).  EPA  promulgated 
amendments  to  the  general  provision 
which  apply  to  this  SNUR.  In  the 
Federal  Register  of  August  17, 1988  (53 
FR  31252),  EPA  promulgated  a  "User  Fee 
Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register  document. 
Interested  persons  should  refer  to  these 
documents  for  further  information. 

m.  Background 

EPA  published  a  direct  final  SNUR  for 
the  chemical  substance  which  was  the 
subject  of  PMN  P-88-1763  in  the  Federal 
Renter  of  April  25, 1991  at  56  FR  19229. 
EPA  received  notice  of  intent  to  submit 
adverse  comments  during  the  30  days 
following  publication.  Therefore,  in 
accord  with  S  721.180,  the  final  SNUR 
for  P-8&-1763  is  being  withdrawn 
elsewhere  in  this  issue  of  the  Federal 
Register  and  this  proposed  rule  on  the 
substance  is  being  issued.  In  addition, 
EPA  noted  that  S  721.72(e),  which 
exempts  certain  signiHcant  new  use 
notification  requirements  when  a 
chemical  substance  is  used  below  a 
certain  concentration,  omitted  the 
concentration  level  of  the  exemption. 
The  concentration  level  is  part  of  this 
proposal. 

EPA  is  not  soliciting  and  will  not 
respond  to  comment  on  any  of  the  other 
SNURs  that  were  published  in  the  April 
25, 1991,  Federal  Register  because  those 
rules  became  final  without  comment 
effective  May  25. 1991.  The  supporting 
rationale  and  background  to  this 
proposal  are  more  fully  set  out  in  the 
preamble  to  the  direct  final  SNUR  for 
this  substance  and  in  the  preamble  to 
EPA's  hni  direct  final  SNURs  published 
in  the  Federal  Register  of  April  24, 1990. 
at  55  FR  17376.  Consult  that  preamble 
for  further  information  on  the  objectives, 
rationale,  and  procedures  for  the 
proposal  and  on  the  basis  for  significant 
new  use  designations  including 
provisions  for  developing  test  data. 

IV.  Substance  Subject  to  This  Rule 

EPA  is  proposing  significant  new  use 
and  recordkeeping  requirements  for  the 
following  chemical  substance  under  part 
721  subpart  E. 


PMN  NumbM^  P-88-1763 

Chemical  Name:  Ethane,  2-chloro- 
1,1.1,2-tetranuoro-. 
CAS  Number  2837-89-0. 
Effective  Date  of  Section  5(e)  Consent 
Order:  October  16, 1990. 
Basis  for  Section  5(e)  Order:  The  order 
was  issued  under  section  5(e)(l)(A)(i), 
(ii)(I),  and  (ii)(U)  of  TSCA  based  on  the 
finding  that  this  substance  may  present 
an  unreasonable  risk  of  injury  to  health, 
and  there  may  be  significant  or 
substantial  exposure  to  the  substance. 
Toxicity  Concern:  Similar  substances 
have  been  shown  to  cause  cancer, 
developmental  toxicity,  neurotoxicity, 
and  chronic  liver  effects  in  laboratory 
animals. 

Recommended  Testing:  EPA  has 
detiermined  that  a  90-day  inhalation 
toxicity  study  in  rats  (40  CFR  798.2650) 
would  help  characterize  possible  liver 
toxicity  and  neurotoxicity  of  the 
substance,  a  two-species  developmental 
inhalation  toxicity  study  (40  CFR 
798.4000)  would  help  characterize 
possible  developmental  toxicity  of  the 
substance,  and  a  2-year,  two-species 
inhalation  bioassay  (40  CFR  798.3300) 
would  help  characterize  the  possible 
carcinogenicity  of  the  substance.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  production  volume  limit  without 
performing  these  studies. 
CFR  Citation:  40  CFR  721.1006. 

V.  ApplicabiUty  of  SNUR  to  Uses 
OccuiTing  Before  Effective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  proposal  rather 
than  as  of  the  effective  date  of  the  rule. 
Because  this  SNUR  was  first  published 
on  April  25, 1991,  as  a  direct  final  rule, 
that  date  will  serve  as  the  date  after 
which  uses  will  be  considered  to  be  new 
uses.  If  uses  which  had  commenced 
between  that  date  and  the  effective  date 
of  this  rulemaking  were  considered 
ongoing,  rather  than  new,  any  person 
fcould  defeat  the  SNUR  by  initiating  a 
significant  new  use  before  the  effective 
date.  This  would  make  it  difficult  for 
EPA  to  establish  SNUR  notice 
requirements.  Thus,  persons  who  begin 
commercial  manufacture,  import  or 
processing  of  the  substance  for  uses 
regulated  through  this  SNUR  after  April 
25, 1991,  will  have  to  cease  any  such 
activity  before  the  effective  date  of  this 
rule.  To  resume  their  activities,  such 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA. 
not  wishing  to  unnecessarily  disrupt  the 


activities  of  persons  who  begin 
commercial  manufacture,  import  or 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  of  the 
SNUR,  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  If  a  person  were  to  meet 
the  conditions  of  advance  compliance  as 
codified  at  {  721.45(h)  (53  FR  28354,  July 
17, 1988),  the  person  will  be  considered 
to  have  met  the  requirements  of  the  final 
SNUR  for  those  activities.  If  persons 
who  begin  commercial  manufacture, 
import  or  processing  of  the  substances 
between  proposal  and  the  effective  date 
of  the  SNUR  do  not  meet  the  conditions 
of  advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
die  rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

VI.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  unchanged  for  the  substance 
in  this  proposed  rule.  The  Agency's 
complete  economic  analysis  is  available 
in  the  public  record  for  this  proposed 
rule  (OPTS-60591B). 

Vn.  Conunents  Containing  Confidential 
Business  Infonnation 

Any  person  who  submits  comments 
claimed  as  confidential  business 
infonnation  must  mark  the  comments  as 
"confidential,"  "trade  secret"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
•CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a 
nonconfidential  public  version  in 
triplicate  of  the  comments  that  EPA  can 
place  in  the  public  file. 

Vm.  Rulmnaklng  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50591B).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed  rule. 
EPA  will  supplement  the  record  with 
additional  information  as  it  is  received. 

EPA  will  accept  additional  materials 
for  inclusion  in  die  record  at  any  time 
between  this  proposal  and  designation 
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of  the  complete  reicord.  EPA  will  identify 
the  complete  raleiukiiig  record  by  the 
date  of  promulgattoo.  A  public  version 
of  the  record.  witSout  any  CBI,  is 
available  in  the  T8CA  Public  Docket 
Office  from  8  a.m.,  to  12  noon  and  1  p.m. 
to  4  p.m..  Monday!  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Office  is  located  in  rm.  NE-G004. 

401 M  St^  SW..  >MBshington.  DC. 

I 
K.  Regulatory  AtMssment 
Requirements 

A.  Executive  Ord^  12291 

Under  Executive  Order  12291.  EPA 
must  fudge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
"raalor^  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100  milUon 
or  more,  and  it  would  not  have  a 
signiRcant  effect  on  competition,  costs, 
or  prices.  While  tkere  is  no  precise  way 
to  calculate  the  tcjtal  annual  cost  of 
compliance  with  Aiis  rule,  EPA 
estimates  that  the  cost  for  submitdng  a 
significant  new  use  notice  would  be 
approximately  $2/152  to  $9,666,  plus  a 
$2,500  user  fee  payable  to  EPA  to  offset 
EPA  costs  in  processing  the  notice.  EPA 
believes  that,  because  of  the  nature  of 
the  rule  and  the  substance  involved, 
there  would  be  few  significant  new  use 
notices  submitted  Furthermore,  while 
the  expense  of  a  ilotice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  h«s  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Fl^bility  Act 

Under  the  RegiyatOTy  Flexibility  Act 
(5  U.S.C.  60S(b)).  EPA  has  determined 
that  this  rule  wotad  not  have  a 
significant  impaci  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  Howf  ver,  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substance.  Therefore,  EPA  beUeves  that 
the  number  of  small  businesses  affected 
by  this  rule  would  not  be  substantial, 
even  if  all  of  the  $NUR  notice  submitters 
were  small  firms.) 

C  Papenvork  Reduction  Act 

OMB  has  apprised  the  information 
collection  requirements  contained  in  this 
rule  under  the  prpvisions  of  the 
Paperwork  Redu^n  Act  (44  U.S.C 
3501  et  seq.),  andjhas  assigned  OMB 


control  number  2070-0012.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  30 
to  170  hours  per  response,  with  an 
average  of  100  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  iiiformation.  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  PoHcy  Branch,  1^4- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20SO3.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Fart  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  September  13, 1991. 
Vktar  |.  Kimm. 

ActJng  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  foQows: 

PART  721-(  AMENDED] 

1.  The  authority  citatitHi  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  2804  and  2607. 

2.  By  adding  new  {  721.1006  to  subpart 
E  to  read  as  follows: 

{721.1006    EtiHHM,  2<Moro-1.1,1> 
leUalhiofo*. 

(a)  Chemical  eubetancea  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  ethane,  2-chloro-l, 1,1,2- 
teti-afluoro-  (CAS  No.  2837-W4):  P-88- 
1763)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2]  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  i  721.72(a), 
(b),  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f).  and  (g)(5).  The  following 
additional  Inunan  hazard  precautionary 
statement  shall  appear  on  the  MSDS  as 
specified  in  (  721.72(c): 

Inlialation  oi  liigh  concestrations  of  vapor 
it  hannfol  and  may  cause  iieart  irregularities, 
unconsciousnett,  or  death.  Intentional  misuse 
can  l>e  faUi  Vapor  reduces  oxygen  available 


for  breathing  and  is  heavier  than  air.  Liquid 
contact  causes  frostbite.  The  effects  in 
animals  from  single  exposure  by  inhalation 
include  central  nervous  system  effects, 
anesthesia,  and  decreased  blood  pressure. 
Cardiac  sensitization  occurred  in  dogs 
exposed  to  a  concentration  of  2.5  percent  in 
air  and  given  an  intravenous  epinephrine 
challenge.  Repeated  exposures  produced 
increased  liver  weights,  anesthetic  effects. 
Irregular  respiration,  poor  coonhnstion,  and 
nonspecific  effects  such  as  decreased  body 
weight  gain.  However,  no  irreversible  ejects 
were  seen  as  evidenced  by  histopathologic 
evaluation.  As  part  of  an  extensive 
toxicology  program,  halogenated 
chlorofluorocarbon-124  %vill  be  tested  in 
subchronic  developmental,  and  chronic/ 
cancer  studies.  Avoid  breathing  high 
concentration  of  vapor.  Use  with  sufficient 
ventilation  to  keep  employee  exposure  below 
recommended  limits.  Avoid  contact  of  liquid 
with  skin  and  eyes.  Wear  chemical  splash 
goggles  and  lined  butyl  gloves.  Do  NOT  allow 
product  to  contact  open  flame  or  electrical 
heating  elements  because  dangerous 
decomposition  products  may  form. 

The  following  additional  human  health 
hazard  precautionary  statements  shall 
appear  on  each  label  as  specified  in 
S  721.72(b): 

Inhalation  of  high  concentrations  of  this 
substance  in  vapor  form  may  cause: 

(a)  Heart  irregularities. 

(b)  Unconsciousness. 

(c)  Death. 

(ii)  Industrial  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.60(q).  In  addition  it  is 
a  significant  new  use  to  use  this 
substance  as  a  blowing  agent  in  the 
manufacture  of  structural  insulation 
foams  for  commercial  or  consumer 
purposes. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  at  \  721.125(a).  (b).  (c).  (f).  (g) 
(h).  and  (i)  are  appUcable  to 
manufacturers,  importers,  and 
processors  of  this  substance, 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  \  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  "Hie 
provisions  of  {  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  OfRce  of  Management  and 

Budget  under  OMB  control  number  2070- 

0012) 

[FR  Doc.  91-22718  Ffled  ft-l»-91: 8:45  am) 
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40  CFR  Part  744 
[OPTS-«2100B;  FRL  3946-3] 

Proposed  Regulation  of  Land 
Application  of  Sludge  From  Pulp  and 
Paper  Mills  Using  Chlorine  and 
Chlorine  Derivative  Bleaching 
Processes 

aqency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule;  notice  of 

meeting. 

SUMMARY:  Notice  is  hereby  given  that  a 
peer  review  panel  will  meet  to  evaluate 
the  risk  assessments  underlying  the 
proposed  regulation  of  land  application 
of  sludge  from  pulp  and  paper  mills 
using  chlorine  and  chlorine  derivative 
bleaching  processes.  Interested  parties 
will  be  given  an  opportunity  to  address 
the  peer  review  panel.  The  plenary 
sessions  of  the  meeting  will  be  open  to 
the  public. 

DATES:  The  peer  review  panel  will  meet 
on  October  1  and  2, 1991,  from  9  am  to  5 
pm.  Persons  wishing  to  attend  the 
plenary  sessions  should  contact  the 
party  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  before 
September  24. 1991. 
ADDRESS:  The  peer  review  panel 
meeting  will  be  held  at  the  Greenbelt 
Marriott,  6400  Ivy  Lane,  Greenbelt,  MD 
20770. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW..  rm.  E-543B. 
Washington.  DC  20460.  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  On  May 

10, 1991,  EPA  issued  a  proposed 
regulation  governing  the  land 
application  of  sludge  h^m  pulp  and 
paper  mills  using  chlorine  and  chlorine- 
derivative  bleaching  processes  (56  FR 
21802).  In  that  proposed  rule,  EPA 
indicated  that  it  would  conduct  a  peer 
review  of  the  ecological  risk  assessment 
and  the  human  health  exposure 
assessment  used  to  calculate  human 
risk,  which  were  performed  as  part  of 
the  rule  investigation.  Carcinogenicity  of 
dioxin  will  not  be  addressed  at  this 
review.  The  results  of  the  peer  review 
will  be  entered  into  the  rulemaking 
record  for  this  proceeding  (Docket 
OPTS-62100)  on  or  about  October  25, 
1991. 

The  peer  review  panel  will  hold  a 
meeting  on  October  1  and  2. 1991.  from  9 
am  to  5  pm  each  day,  at  the  Greenbelt 


Marriott,  6400  Ivy  Lane.  Greenbelt.  MD 
20770.  The  plenary  sessions  of  the  peer 
review  panel  meeting,  consisting  of  the 
morning  session  on  October  1. 1991  and 
the  afternoon  session  on  October  2. 
1991,  will  be  open  to  the  public.  Persons 
wishing  to  attend  the  meeting  must  call 
the  party  named  in  FOR  FURTHER 
INFORMATION  CONTACT  in  order  to 
preregister.  Preregistrants  will  receive  a 
fact  sheet  prior  to  the  meeting. 

Members  of  the  public  will  be  granted 
the  opportimity  to  make  oral  comments 
at  the  first  plenary  session.  Individual 
comments  will  be  limited  to  5  minutes. 

Persons  wishing  to  address  the  peer 
review  panel  should  indicate  their 
intention  to  do  so  when  they  preregister 
for  the  meeting.  The  meeting  chair  may 
accept  comments  by  additional  persons, 
and  may  waive  or  extend  the  5  minute 
limit  if  time  permits  more  extended 
comments  or  if  the  number  of  persons 
wishing  to  comment  is  small. 

Dated:  September  13, 1991. 

Mark  A  Greenwood, 

Director,  Office  of  Toxic  Substances. 

[FR  Doc.  91-22717  Filed  9-19-81;  8:45  am] 
MLUNO  COOC  6S60-aO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-267.  RM-7785] 

Television  Broadcasting  Services; 
Kennett,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  New 
Life  Evangelistic  Center,  Inc..  proposing 
the  allotment  of  Chaimel  58  to  Kennett. 
Missouri,  as  that  community's  first  local 
television  service.  There  is  a  site 
restriction  15.1  kilometers  (9.4  miles) 
south  of  the  conununity  at  coordinates 
36-06-09  and  90-02-25.  Channel  58  also 
requires  a  plus  offset. 
DATES:  Comments  must  be  Hied  on  or 
before  November  4. 1991.  and  reply 
comments  on  or  before  November  19, 
1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  H. 


Midlen,  )r.,  Gregory  H.  Guillot,  Midlen  ft 
Guillot.  Chartered.  3238  Prospect  Street, 
NW..  Washington,  DC  20007-3214. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPUEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-267  adopted  September  3, 1991.  and 
released  September  16, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street,  NW.. 
Washington,  DC  20036.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are — prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Michael  C  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-22706  Filed  9-19-91;  8:45  am] 
BiLUMO  cooc  cria-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  91-268,  RM-7790] 

Radio  Broadcasting  Services;  Fort 
Kent,  ME 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule.  


summary:  This  document  requests 
comments  on  a  petition  filed  by  The 
University  of  Maine  System  requesting 
the  allotment  of  Channel  293C3  to  Fort 
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Kent.  Maine,  and  retervation  of  the 
channel  for  noncommercial  educational 
use.  The  coordinate^  for  Channel  293C3 
are  47-15-30  and  6a*-33-30.  Concurrence 
of  the  Canadian  government  will  be 
requested  for  the  allptment  of  Channel 
"gaCa  at  Fort  Kent  ^  a  specially 
negotiated  8hort-sp4ced  allotment 

0ATC8:  Comments  nlust  be  Hied  on  or 
before  November  4, 1991  and  reply 
comments  on  or  before  November  19, 
1991. 


AOORESSES:  Federa 


Communications 


IMI 


Commission,  Washington.  DC  20554.  In 
addition  to  filing  co^unents  with  the 
FCC  interested  partes  should  serve  the 
petitioner's  coonselJas  follows:  Todd  D. 
Gray,  Margaret  L  Miller,  Dow,  Lohnes  & 
Albertson,  1255  Twenty-third  Street, 
NW..  Washington,  I)C  20037. 

FOR  FURTHER  INFORllATION  CONTACT: 

Kathleen  Scheuerle,;Mass  Media 
Bureau,  (202)  634-6330. 
SUPPIfMENTARV  INflDRMATtON:  This  iS  a 

summary  of  the  Coitmission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
31-268  adopted  September  5. 1991,  and 
released  September  18, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  busii^ss  hours  in  the  FCC 
Dockets  Branch  [Ro^m  230),  1919  M 
Street,  NW..  Washi»gton,  DC  The 
complete  text  of  thii  decision  may  also 
be  purchased  &om  me  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Stteet,  NW., 
Washington.  DC  20TO6.  (202)  452-1422. 

Provisions  of  the  Regxilatory 
Flexibility  Act  of  19B0  do  not  apply  to 
this  proceeding.       I 

Members  of  the  public  should  note 
that  from  the  time  m  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  ta  Commission 
consideration  or  coirt  review,  all  ex 
parte  contacts  are  firohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  partf  contact. 

For  information  r  >garding  proper  filing 
procedures  for  comi  nents,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  4  7  CFR  Part  73 

Radio  broadcast]  og. 

Federal  Comnninicatu  os  Commiasion. 

Michael  C  Ruger, 

Assistant  Chief.  Alloc  itions  Branch,  Policy 
and  Rules  Division,  M  isa  Media  Bureau. 

[PR  Doc.  91-22707  Fil^d  9-19-91:  8:45  am) 
MLum  COM  fTta-evH 


DEPARTMENT  OF  THE  INTERIOR 

Fist)  and  WBdllfe  Service 

50  CFR  Part  17 

RIN  101»-AB69 

Endangered  and  Threatened  WHdlHe 
and  Plants;  Proposed  Endangered  or 
Ttireatened  Status  for  16  Plants  From 
ttte  laland  of  Molokai,  HI 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  15  plants:  Bidens  wiebkei 
(ko'oko'olau),  Brighamia  rockii  (pua 
'ala),  Canavalia  molokaiensis 
('awikiwiki),  Clermontia  oblongifoli  ssp. 
brevipes  ('oha  wai),  Cyanea  mannii 
(haha),  Cyanea  procera  (haha), 
Hedyotis  mannii  (pilo).  Hibiscus 
amottianus  ssp.  immacuJatus  (koki'o 
ke'oke'o).  Melicope  reflexa  (alani), 
Phyllostegia  mannii  (no  common  name 
(NCN)),  Priichardia  munroi  (loulu) 
Schiedea  lydgatei  (NCN).  Silene 
alexandri  (NCN).  Silene  lanceolate 
(NCN).  and  Stenogyne  bifida  (NCN). 
The  Service  also  proposes  threatened 
status  for  one  plant.  Tetramolopium 
rockii  (NCN).  All  known  extant 
populations  of  the  16  taxa.  except  one, 
are  found  only  on  the  island  of  Molokai, 
Hawaii;  the  exception  is  also  found  on 
the  island  of  Hawaii.  Fifteen  of  these 
taxa  are  known  from  East  Molokai  and 
one  is  also  known  from  West  MoIokaL 
The  16  plant  taxa  and  their  habitats 
have  been  variously  affected  and  are 
threatened  by  1  or  more  of  the  following: 
Habitat  degradation  and/or  predaticn 
by  wild,  feral,  or  domestic  animals  (axis 
deer,  goats,  pigs,  sheep,  and  cattle); 
competition  for  space,  light  water,  and 
nutrients  by  naturalized,  alien 
vegetation;  habitat  loss  from  fires; 
predation  by  rats;  human  recreational 
activities;  and  military  training 
exercises.  Because  of  the  depauperate 
number  of  extant  individuals  and  their 
severely  restricted  distributions, 
populations  of  these  taxas  are  subject  to 
an  increased  likelihood  of  extinction 
from  stochastic  events.  This  proposal,  if 
made  Bnal,  if  made  final,  would 
implement  the  Federal  protection  and 
recovery  provisions  provided  by  the 
Act  Comments  and  materials  related  to 
this  proposal  are  solicited. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
19, 1991.  Public  hearing  requests  must  be 
received  by  November  4. 1991. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 


to  Robert  P.  Smith.  Field  Supervisor, 
Pacific  Islands  Office.  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  room  6307,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Derral  R.  Herbst  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 

SUPPlfMENTARY  INFORMATION: 

Background 

Bidens  wiebkei,  Brighamia  rockii, 
Canavalia  molokaiensis,  Clermontia 
oblongifolia  ssp.  brevipes,  Cyanea 
mannii,  Cyanea  procera,  Hedyotis 
mannii.  Hibiscus  amottianus  ssp. 
immaculatus,  Melicope  reflexa, 
Phyllostegia  manni,  Priichardia  munroi, 
Schieded  lydgatei,  Silene  alexandri, 
Stenogyne  bifida,  and  Tetramolopium 
rockii  are  currently  known  only  from  the 
island  of  Molokia,  Hawaii.  Sileiw 
lanceolata  is  found  on  both  Molokai  and 
on  the  island  of  Hawaii. 

The  island  of  Molokai.  the  fifth  largest 
in  the  Hawaiian  island  chain,  is 
approximately  38  miles  (mi)  (61 
kilometers  (km))  long,  up  to  10  mi  wide, 
and  encompasses  an  area  of  about  266 
square  (sq)  mi  (688  sq  km)  (Foote  et  ah 
1972.  Plasch  1985).  Three  shield 
volcanoes  make  up  most  of  the  land 
mass  of  Molokai:  West  Molokai 
Mountain,  East  Molokai  Mountain,  and 
a  volcano  that  formed  Kalaupapa 
Peninsula  (Department  of  Geography, 
University  of  Hawaii  1983).  Molokai  can 
also  be  divided  into  three  major 
sections:  The  West  Molokai  section, 
comprising  West  Molokai  Mountain;  the 
central  Molokai  section  or  Hoolehua 
Plain  formed  between  the  two  large 
mountain  masses;  and  the  East  Molokai 
section,  incorporating  East  Molokai 
Mountain  and  Kalaupapa  Peninsula 
(Foote  et  al.  1972). 

The  taller  and  larger  East  Molokai 
Mountain  rises  4.970  feet  (ft)  (1,813 
meters  (m))  above  sea  level  (Walker 
1990)  and  comprises  roughly  50  percent 
of  the  island's  land  area. 
Topographically,  the  windward  side  of 
East  Molokai  differs  from  the  leeward 
side.  Precipitous  cliffs  line  the  northern 
windward  coast  with  deep  inaccessible 
valleys  dissecting  the  coastline.  The 
annual  rainfall  on  the  windward  side  is 
75  to  over  150  inches  (in)  (200  to  over  375 
centimeters  (cm)),  distributed 
throughout  the  year.  The  soils  are  poorly 
drained  and  hi^  in  organic  matter.  The 
gulches  and  valleys  are  usually  very 
steep,  but  sometimes  gently  sloping 
(Foote  et  al.  1072).  Much  of  the  native 
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vegetation  on  the  northern  part  of  East 
Molokai  is  intact  because  of  its  relative 
inaccessibility  to  humans  and  animals 
(Cultiney  1968).  although  destructive 
ungulates  have  begun  to  enter  the 
coastline  in  recent  years  (Joel  Lau.  The 
Nature  Conservancy  of  Hawaii  (TNCH). 
perm,  cooim^  1990).  Brighamia  rockii, 
Conavali  moiokaiensia.  Hibiscus 
arnottianas  tsp.  immaculatus.  and 
Stenogyne  bifida  extend  through  various 
windward  vegetation  communities,  from 
Coastal  Dry  Communities  along  the 
northern  coast  to  the  Montane  Mesic 
Communities  found  inland  on  that  side 
of  the  island.  Halawa.  on  Molokai's 
extreme  eastern  end,  has  the  same  soil 
types  as  the  windward  side  of  the 
island.  Bidens  wiebkei  is  the  only 
proposed  plant  taxon  that  groWs  in  the 
Lowland  to  Montane  Mesic  Shrublands 
and  Forests  found  on  this  section  of  the 
island. 

Although  Molokai's  %vindward  side 
receives  most  of  the  island's  rainfall 
some  falls  onto  the  upper  slopes  of  the 
leeward  (southern)  side,  decreasing  as 
elevation  decreases,  and  resulting  in 
diverse  leeward  communities  from  wet 
forests  to  dry  shrub  and  grasslands.  The 
average  annual  rainfall  on  the  leeward 
side  of  East  Molokai  is  between  30  and 
50  in  (80  and  130  cm),  mostly  falling 
between  November  and  April.  The 
gently  sloping  to  very  steep  topography 
of  upland  regions  has  predominantly 
well  drained  and  medium-textured  soils. 
Clermonlia  oblongifoiia  asp.  brevipes. 
Cynanea  manii.  Cynanea  prooera, 
Hedyotis  mannii,  Melicope  reflexa. 
Phylloetegia  mannii,  Pritchardia 
aiunroi,  Schiedea  lydgatei.  Silene 
alexandri.  and  Silene  lanceolata  are 
found  in  habitats  that  extend  from  upper 
elevation  Montane  Wet  Forests  down  to 
the  Lowland  Dry  Communities  on  the 
leeward  side  of  the  island. 

On  the  northwestern  portion  of  East 
Molokai  is  Kalaupapa  Peninsula, 
created  after  most  of  the  island  had 
been  formed.  Kalaupapa  is  the  site  of  a 
Hansen's  Disease  settlement  operated 
by  the  State  Department  of  Health  but 
with  a  cooperative  agreement  %vith  the 
National  Park  Service.  One  population 
of  Tetramolopium  rockii  is  located  along 
its  ash-covered,  basaltic  coastline. 

Widi  the  advent  of  cattle  ranching 
and  later  pineapple  cultivation,  most  of 
Molokai.  particularly  West  Molokai  and 
East  Molokai's  southern  section,  was 
converted  to  pasture  land.  The  only 
remaining  large  tracts  of  native 
vegetation  are  found  within  the  Molokai 
Forest  Reserve  on  the  upper  elevation 
portions  of  East  Molc^ai;  most  of  the 
proposed  plant  taxa  are  restricted  to 
this  forest  reserve.  Tetramolopium 


rockii  is  the  only  proposed  taxon  found 
on  West  Molokai,  restricted  to  coastal 
calcareous  sand  dunes  on  the  island's 
northeastern  comer,  where  the  impacts 
of  ranching  activities  and  development 
have  been  quite  limited.  This  Coastal 
Dry  Community  extends  from  sea  level 
to  1.000  ft  (300  m)  in  elevation  with 
annual  rainfall  of  10  to  40  in  (250  to  1,000 
millimeters  (mm)). 

Of  the  16  proposed  taxa.  Silene 
lanceolata  is  the  only  species  that  is 
currently  found  on  an  island  other  than 
Molokai.  Hie  Hawaii  Island  populations 
of  5.  lanceolata  grow  in  the  saddle 
region  between  Mauna  Kea  and  Mauna 
Loa  Mountains.  Hawaii's  two  largest 
volcanoes.  The  Montane  Dry  Shrub  and 
Grassland  communities  to  which  this 
species  belongs  extend  into  the 
subalpine  zone,  from  1.600  to  9.500  ft 
(500  to  2.900  m]  in  elevation  with  annual 
rainfall  between  12  and  40  in  (300  and 
1,000  mm)  (Gagne  and  Cuddihy  1990). 

The  land  that  supports  these  16  plant 
taxa  is  owned  by  the  State  of  Hawaii 
the  Federal  government,  and  private 
entities.  The  three  State  agencies  are  the 
Department  of  Land  and  Natural 
Resources  (Including  the  Natural  Area 
Reserves  System  and  Forest  Reserves), 
the  Department  of  Health,  and  the 
Department  of  Hawaiian  Home  Lands, 
the  last  two  of  wfaidt  indude 
cooperative  management  agreements 
with  the  National  Park  Service. 
Federally-owned  land  consists  of  the 
Pohakuloa  Training  Area  on  the  island 
of  Hawaii,  under  the  furisdiction  of  the 
U.S.  Army.  Among  various  private 
owners  are  the  Nature  Conservancy  of 
Hawaii  (TNCH)  and  a  private  owner 
with  a  conservation  easement  with  that 
conservation  organization. 

Discussion  of  the  16  Taxa  Proposed  for 
listing 

Bidens  wiebkei  was  named  by  the 
Earl  Edward  Sherff  in  honor  of  Henry 
Wiebke.  a  school  principal  on  Molokai 
who.  with  Otto  D^ener.  discovered  the 
plant  in  1928  (Shetff  1928b).  Sherff 
(1928a)  named  Bidens  campylotheoa 
var.  nematocem  based  on  Wilhelm 
Hillebrand's  (1886)  description  of  an 
unnamed  variety  of  Campylotheca 
grandiflora  from  Molokai  he  later 
raised  this  taxon  to  specific  status  and 
published  the  combination  Bidens 
nematocera  (Sherff  1935a).  Hillebrand's 
type,  the  only  specimen  of  B. 
nematocera  collected,  was  deposited  in 
Berlin  and  destroyed  during  World  War 
II.  Nevertheless,  in  the  current  treatment 
of  the  genus,  Fred  R.  Ganders  and 
Kenneth  M.  NagaU  (1990)  tentaUvely 
consider  A  nematocera  to  be 
synonymous  with  B.  wiebkei. 


Bidens  wiebkei,  a  member  of  the  aster 
family  (Asteraceae),  is  a  perennial  b«ii 
which  is  somewhat  wood^  at  the  base 
and  grows  from  1.6  to  3 J  ft  (as  to  1  m) 
tall  The  opposite,  pinnately  compound 
leaves  are  2,8  to  S.1  in  (7  to  13  cm)  long 
and  each  has  three  to  seven  leaflets,  1  to 
3  in  (2.5  to  8  cm)  k>ng  and  0.4  to  1  in  (1  to 
2.S  cm)  wide.  Flower  heads  are  arranged 
on  side  branches  in  clusters  of  usually 
10  to  3a  each  Oj6  to  1  in  (1^6  to  2.5  cm)  in 
diameter  and  comprising  4  to  6  sterile, 
yellow  ray  florets,  about  as  in  (10  to  12 
mm)  long  and  0.08  to  0.2  in  (2  to  5  mm) 
wide,  ami  9  to  18  bisexual  yellow  disk 
florets.  Fruits  are  brownioh-black 
achenes  (dry.  one-seeded  fruits),  which 
are  curved  or  twisted  and  winged  and 
measure  0.2  to  a4  in  (6  to  0  mm)  long 
and  QSA  to  006  in  (09  to  2  mm)  wide. 
This  plant  is  distinguished  from  other 
Bidens  species  which  grow  on  Molokai 
by  its  erect  habit  and  die  curved  or 
twisted,  winged  achenes  (Degener  and 
Sherff  1932a.  1932b:  Ganders  and 
Nagata  1990). 

Historically.  Bidens  wiebkei  was 
knowa  from  Pelekunu  and  the 
easternmost  section  of  Molokai  at 
Halawa  (Hawaii  Heritage  Program 
(HHP)  1990al.  1990a6).  It  is  still  found 
near  Halawa  and  was  recently 
discovered  on  Puu  Kolekole.  )ust  soudi 
of  its  historical  range,  on  privately- 
owned  land  (HHP  1990al  to  1990a5).  The 
five  known  populations  of  this  species 
are  scattered  along  steep,  exposed 
slopes  (Gagne  and  Cuddihy  1990  HHP 
199082. 1990a3. 1990a5)  in  Metrosideros 
polymtMpha  ('ohT  a)  dominated  mesic 
shrublands  and  foresU  at  820  to  3.450  ft 
(250  to  ixao  m)  in  elevation  (Ganders 
and  NsgaU  1990).  extending  over  a 
distance  of  2.5  by  1  mi  (4  by  1.6  km),  and 
numbering  no  more  than  60  individuals. 
Other  associated  plant  q>ecies  include 
Antidesma  (hame).  Nestegis 
sandwicensis  (olopua),  Pisonia  (papaia 
kepau).  and  Scaevola  gaudichaudii 
(naupaka  kuahiwi)  (Cuddihy  et  al.  1962. 
HHP  1990a5).  The  major  threaU  to 
Bidens  wiebkei  include  habitat 
degradation  and  possible  predation  by 
deer  and  feral  goats,  competition  with 
alien  plants  [Melinus  minutifiora 
(molasses  grass)  and  Schinus 
terebinthifolius  (Christmas  berry)),  and 
fire.  Damage  or  vandalism  by  humans  of 
those  plants  found  along  trails  is  also  a 
serious  threat. 

Asa  Gray  (Mann  1666)  described 
Brighamia  insignis  based  upon  alcohol- 
preserved  flowers  and  fruits  collected 
by  William  Tofts  Brigham  on  Molokai 
and  a  dried  specimen  collected  on  Kauai 
or  Niihau  by  Ezechiel  Jules  Remy. 
Brigham's  {wttled  material  has  since 
been  lost  In  his  monograph,  Harold  St 
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]ohn  (1969)  nairied  plants  collected  on 
Molokai  B.  roc  di  and  B.  rockii  f. 
longiloba,  bas(  d.  respectively,  upon 
specimens  coll  ;cted  by  Frances 
Raymond  Fosherg  and  Charles  Noyes 
Forbes.  The  specific  epithet  was  chosen 
to  honor  Joseph  F.  Rock.  St.  John  (1969) 
also  described  B.  remyi,  based  upon  a 
specimen  colle  :ted  on  Maui  by  Remy.  In 
the  current  treatment  of  the  genus, 
Thomas  G.  Lartimers  (1990)  recognizes 
only  two  specii  !s:  B.  rockii  for  plants 
which  presentl )  can  be  found  on 
Molokai  and  p  tssibly  for  those  which 
were  formerly  bund  on  Lanai  and  Maui, 
and  B.  insignis  for  the  Kauai  and  Niihau 
plants. 

Brighamia  n  ckii,  a  member  of  the 
bellflower  fam  ly  (Campanulaceae), 
grows  as  an  ur  branched  plant  3.3  to  16 
ft  (1  to  5  m)  tal  with  a  thickened, 
succulent  stem  which  tapers  from  the 
base.  The  flesh  y.  oval  leaves  are  widest 
at  their  tips  an  1  are  arranged  in  a 
rosette  at  the  ti  ip  of  the  plant.  They 
measure  2.4  to  3.7  in  (6  to  22  cm]  long 
and  2  to  6  in  (5  to  15  cm)  wide.  The 
fragrant  Howei  s  are  clustered  in  groups 
of  three  to  eigh  t  in  the  leaf  axils  (the 
point  between  the  leaf  and  the  stem). 
Each  flower  cluster  is  on  a  stalk  1.4  to 
3.0  in  (3.5  to  7.1  cm)  long,  and  each 
flower  is  on  a  <  talk  0.2  to  0.5  in  (6  to  12 
mm)  long.  The  jreen  basal  portion  of  the 
flower  (hypant  lium)  has  10  ribs  and  is 
topped  by  5  ca  yx  lobes  0.01  to  0.3  in  (2.5 
to  8  mm)  long,  fhe  petals  are  fused  into 
a  green  to  yelk  wish-green  tube  3.1  to  5.1 
in  (8  to  13  cm)  ong  and  0.1  to  0.2  in  (0.2 
to  0.4  cm)  wide  which  flares  into  five 
white,  elliptic  labes  0.7  to  1.5  in  (1.7  to 
3.7  cm)  long  an  1 0.3  to  0.5  in  (0.8  to  1.3 
cm)  wide.  The  ruit  is  a  capsule  0.5  to  0.8 
in  (13  to  20  mm )  long,  0.3  to  0.4  in  (7  to  10 
mm)  wide,  and  0.1  to  0.2  in  (3  to  4  mm) 
thick  which  contains  numerous  seeds 
about  0.05  in  (1.1  to  1.2  mm)  long.  This 
species  is  a  me  mber  of  a  imique 
endemic  Haw6  lian  genus  with  only  one 
other  species,  I  ound  on  Kauai,  from 
which  it  differs  by  the  color  of  its  petals, 
its  longer  calyi  lobes,  and  its  shorter 
flower  stalks  (1  .ammers  1990,  St.  John 
1969). 

Brighamia  n  ckii  once  ranged  along 
the  northern  cc  ast  of  East  Molokai  from 
Kalaupapa  to  Halawa  and  may  possibly 
have  grown  on  Lanai  and  Maui  (HHP 
1990bl,  1990b2  1990b4;  Lammers  1990). 
Today  its  rangi :  has  decreased  to 
scattered  popu  ations  on  steep, 
inaccessible  s(  a  cliffs  along  East 
Molokai's  nort  lem  coastline  from 
Anapuhi  Bead  to  Wailau  Valley  on 
private  land,  a  id  on  the  relatively 
inaccessible  Slate-owned  sea  stack  of 
Huelo,  east  of ,  Vnapuhi  Beach  (HHP 
1990b3, 1990b5  to  1990b8;  Hawaii  Plant 
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Conservation  Center  (HPCC)  19908).  The 
5  known  populations  oi  Brighamia 
rockii  that  extend  over  this  6.5  mi  (10.5 
km)  long  stretch  total  fewer  than  200 
individuals  (HHP  1990b3. 1990b5  to 
1990b8).  The  plants  are  found  in  rock 
crevices  on  steep  sea  cliffs,  often  within 
the  spray  zone,  in  Coastal  Dry  to  Mesic 
Forests  or  Shrublands  at  an  elevation  of 
sea  level  to  1,540  ft  (0  to  470  m)  with 
such  associated  species  as  'ohi'a, 
Canthium  odoratum  (alahe'e),  Diospyros 
sandwicensis  (lama),  Osteomeles 
anthyllidifolia  ("ulei),  and  Scaevola 
(naupaka)  (HHP  1990bl  to  1990b3, 
1990b5  to  l')90b7;  HPCC  1990a;  Lammers 
1990).  Ungulate  damage  (and  possibly 
predation)  by  deer  and  goats  poses  a 
serious  threat  to  Brighamia  rockii. 
Although  there  is  no  evidence  that  rats 
feed  on  the  fruits,  rats  are  a  potential 
threat  as  evidenced  by  predation  on 
related  Hawaiian  genera.  Competition 
with  the  alien  plant  Christmas  berry  is 
also  a  potential  threat. 

Forbes  first  collected  Canavalia 
molokaiensis  on  Molokai  in  1912,  and  50 
years  later  Otto  Degener,  Isa  Degener, 
and  J.  Sauer  described  the  species 
(Degener  et  al.  1962).  Fosberg  (1966) 
reduced  several  Hawaiian  species  of  the 
genus  to  varieties,  resulting  in  the  name 
C.  galeata  var.  molokaiensis  for  this 
taxon.  In  his  revision  of  the  Hawaiian 
taxa  of  the  genus.  St.  John  (1970) 
accepted  C.  molokaiensis  and  published 
two  additional  names,  C.  peninsularis 
and  C.  stenophylla,  for  Molokai  plants. 
In  the  current  treatment  (Wagner  and 
Herbst  1990),  however,  only  C. 
molokaiensis  is  recognized. 

Canavalia  molokaiensis,  a  member  of 
the  pea  family  (Fabaceae),  is  a  perennial 
climbing  herb  with  twining  branches. 
Each  leaf  is  made  up  of  three  lance- 
shaped  or  sometimes  oval  leaflets  which 
usually  measure  1.4  to  3  in  (3.5  to  8  cm) 
long  and  0.5  to  2.1  in  (1.3  to  5.4  cm)  wide. 
Four  to  15  flowers  are  arranged  along  a 
stalk  1.2  to  3.5  in  (3  to  9  cm)  long.  The 
calyx  (fused  sepals),  which  is  0.8  to  1.1 
in  (20  to  28  mm)  long,  comprises  a  larger 
upper  lip  with  two  lobes  and  a  smaller 
lower  lip  with  three  lobes.  The  five  rose- 
purple  petals  vary  from  1.4  to  1.9  in  (36 
to  47  mm)  in  length.  The  flattened  pods, 
4.7  to  6.3  in  (12  to  16  cm)  long  and  0.9  to 
1.4  in  (2.3  to  3.5  cm)  wide,  enclose 
flattened,  dark  reddish-brown,  oblong- 
elliptic  seeds  which  are  0.7  to  0.9  in  (17 
to  22  mm)  long  and  about  0.5  in  (12  to  14 
mm)  wide.  The  only  species  of  its  genus 
found  on  Molokai,  this  plant  can  be 
distinguished  from  others  in  the  genus 
by  its  narrower  leaflets  and  its  larger, 
rose-purple  flowers  (Degener  et  al.  1962, 
Sauer  1964,  Wagner  and  Herbst  1990). 


Historically,  Canavalia  molokaiensis 
was  known  horn  East  Molokai,  at 
Kalaupapa,  Pelekunu,  and  farther  south 
in  Kahuaawi  Gulch  and  the  region  of 
Manawai  (HHP  1990cl  to  1990c3, 
1990c9].  It  now  has  a  more  restricted 
range:  From  Kalaupapa  to  Waialeia, 
Kaunakakai,  and  Kamakou  (HHP  19g0c3 
to  1990010).  This  species  typically  grows 
in  exposed  dry  sites  on  steep  slopes  in 
mesic  shrublands  and  forests  at  2,790  to 
3,050  ft  (850  to  930  m)  in  elevation  (HHP 
1990c7, 1990cl0;  Wagner  and  Herbst 
1990).  The  7  known  populations,  which 
contain  an  estimated  50  individuals,  are 
on  State  and  private  land  and  are 
distributed  over  a  7  by  3.5  mi  (11  by  5.5 
km)  area.  The  largest  population  of 
roughly  20  plants  lies  within  a  0.2  acre 
(ac)  (930  sq  rfi)  area  (J.  Lau,  pers.  comm., 
1990).  Associated  plant  species  include 
'ohi'a,  Chamaesyce  ('akoko),  Dodonaea 
viscosa  ('a'ali'i),  Styphelia  tameiameiae 
(pukiawe),  and  Wikstroemia  ('akia) 
(Cuddihy  et  al.  1982,  HHP  1990c5).  Feral 
ungulates  such  as  goats  and  pigs 
degrade  the  habitat  of  Canavalia 
molokaiensis  (extensively  and  pose  an 
immediate  threat  to  this  species. 
Predation  on  a  related  species  of 
Canavalia  suggests  that  goats  may 
possibly  consume  this  species. 
Competition  with  the  alien  plant, 
molasses  grass,  is  also  an  immediate 
threat. 

Franz  Elfried  Wimmer  (1943) 
described  Clermontia  oblongifolia  f. 
brevipes  based  upon  a  specimen 
collected  by  Forbes  on  Molokai  in  1912. 
The  name  of  the  form  refers  to  the 
plant's  short  leaves,  leaf  stalks,  and 
flower  stalks.  Lammers  (1988)  raised  this 
taxon  to  the  subspecific  level  when  he 
published  the  new  combination  C. 
oblongifolia  ssp.  brevipes. 

Clermontia  oblongifolia  ssp.  brevipes, 
a  member  of  the  bellflower  family,  is  a 
terrestrial  shrub  or  tree  which  reaches  a 
height  of  6.6  to  23  ft  (2  to  7  m).  The 
leaves,  on  petioles  0.7  to  1.2  in  (1.8  to  3 
cm)  long,  are  lance-shaped;  have 
thickened,  rounded  teeth;  and  reach  a 
length  of  2.8  to  4.3  in  (7  to  11  cm)  and  a 
width  of  0.8  to  2  in  (2  to  5  cm).  Two  or 
sometimes  three  flowers  are  grouped 
together  on  a  stalk  0.2  to  0.4  in  (5  to  10 
mm)  long,  each  flower  having  a  stalk  0.4 
to  1.8  in  (1  to  4.5  cm)  long.  The  flower  is 
2.4  to  3.1  in  (6  to  7.8  cm)  long;  the  calyx 
and  corolla  are  similar  in  size  and 
appearance,  and  each  forms  an  arched 
tube  which  is  greenish-white  or  purplish 
on  the  outside  and  white  or  cream 
colored  on  the  inside.  The  nearly 
spherical,  orange  fruit  is  a  berry,  0.7  to 
1.2  in  (17  to  30  mm)  long.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  structure  of  its  calyx  and  corolla 
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88  well  as  by  the  lengths  of  the  flower, 
the  floral  lobes,  and  the  green 
hypanthium.  This  subspecies  differs 
from  others  of  the  species  by  the  shape 
of  its  leaves  and  the  lengths  of  its 
leaves,  leaf  stalks,  and  flower  stalks 
(Lammers  1988, 1990). 

The  only  two  known  populations  of 
Clermontia  oblongifolia  ssp.  brevipes, 
located  within  1  mi  (1.6  km]  of  each 
other  in  the  Kamakou  region  of  East 
Molokai.  occur  on  private  land  (HHP 
ISgOdl.  1990d2).  Otherwise,  the 
historical  range  is  not  known.  One 
population  has  not  been  seen  for  over  40 
years  and  may  have  been  extirpated 
(HHP  1990d21.  The  habitat  of  the  other  is 
relatively  intact  and  contains  a  single 
individual  (HHP  1990dl).  This  taxon 
typically  grows  in  shallow  soil  on  gulch 
slopes  in  wet  'ohi'a-dominated  forests  at 
elevations  between  3.500  and  3.900  ft 
(1.100  and  1.200  m)  (HHP  1990dl.  1990d2; 
J.  L.au,  pars,  conun.,  1990).  Associated 
plant  species  include  Cheirodendron 
trigynum  ('olapa)  (J.  Lau.  pers.  coram.. 
1990).  Feral  pigs  are  an  immediate  threat 
to  the  habitat  of  the  single  reoiaining 
population  of  Clermontia  oblongifolia 
ssp.  brevipes.  Its  limited  number  makes 
the  taxon  vulnerable  to  extinction  by  a 
single  stochastic  evmt.  Predation  on 
related  species  suggests  that  rats  may 
possibly  feed  on  the  fruit  or  plant  parts 
of  this  taxon. 

Brigham  named  Delissea  mannii  in 
honor  of  Horace  Mann.  Jr.,  with  whom 
he  collected  the  plant  on  Molokai  in  the 
18609  and  in  whose  "Enumeration" 
Brigham  published  the  name  (Mann 
1867).  Hillebrand  (1888)  transferred  the 
taxon  to  the  genus  Cyanea,  resulting  in 
the  name  Cyanea  mannii. 

Cyanea  mannii,  a  member  of  the 
bellflower  family,  is  a  branched  shrub  5 
to  10  fl  (1.5  to  3  m)  tall.  The  leaves  are 
narrowly  elliptic  or  lance-shaped.  4.7  to 
8.3  in  (12  to  21  cm)  long  and  1  to  2  in  (2.5 
to  S  cm)  wide,  and  have  petioles  0.9  to 
3.9  in  (2.2  to  10  cm)  long  and  hardened 
teeth  along  the  leaf  margins.  Each 
flower  duster,  arising  from  the  axil  of  a 
leaf  on  a  stalk  0.8  to  1.4  in  (20  to  35  mm) 
long,  comprises  6  to  12  flowers,  each  on 
a  stalk  OJ  to  0.5  in  (6  to  12  mm)  long. 
Each  flower  has  a  smooth,  green 
hypanthium  which  measures  about  0.2  in 
(4  to  6  mm)  long  and  0.1  to  0.2  in  (3  to  5 
mm)  wide  and  is  topped  by  triangular 
calyx  lobes  0.1  to  0.2  in  (3  to  5  mm)  long 
and  0.08  to  0.1  in  (2  to  3  mm)  wide.  The 
purplish  corolla  forms  a  nearly  upright 
tube  1.2  to  1.4  in  (30  to  35  ram)  long  and 
0.1  to  0.2  in  (3  to  4  mm)  wide,  vt^di 
ends  in  five  spreading  lobes.  Berries 
have  not  been  observed.  This  species  b 
distinguished  from  the  seven  other 
species  of  the  genus  on  Molokai  by  a 


combination  of  the  following  characters: 
A  branched,  woody  habit  leaves  with 
small,  hardened,  marginal  teedi;  and  a 
purplish  corolla  (Lammers  1990,  Rock 
1919.  Wimmer  1&»). 

Historically.  Cyanea  mannii  was 
known  only  from  tCalae  on  East  Molokai 
(HHP  1990e2).  in  1984.  a  single  plant  was 
discovered  by  Thomas  Lammers  and 
others  wrest  of  Puu  Kolekole  on  East 
Molokai  on  privately-owned  land  (HHP 
19g0el,  Lammers  1990).  Since  then,  five 
populations  have  been  discovered 
within  Kamakou  Preserve  on  East 
MolokaL  The  6  populations  are 
distributed  over  an  area  of  about  2  by 
0.8  mi  (3.2  by  1.2  km)  and  total  about  40 
individuals  (Edwin  Misaki.  TNCR  pers. 
comm.,  1991).  This  species  typically 
grows  on  the  sides  of  deep  gulches  (HHP 
1990el;  E.  Misaki  pers.  coram.,  1991)  in 
'ohi'a-dominated  mesic  to  wet  forests  at 
elevations  of  about  3.300  to  3,540  ft 
(1,000  to  l.OBO  m)  (Lammers  1990). 
Associated  plant  species  include  'akia. 
'olapa.  Dicranopteris  linearis  (uluhe), 
and  Vaccinium  ('ohelo)  (E.  Misaki  pers. 
comm..  1991).  Feral  pigs  threaten  the 
habitat  of  Cyanea  mannii.  Rodents  such 
as  rats  may  feed  on  the  fruit  or  other 
parts  of  the  plant,  as  shown  by 
predation  on  related  species.  Because  of 
the  small  number  of  remaining 
individuals,  one  stochastic  event  could 
extirpate  a  significant  proportion  of  the 
populations. 

Hillebrand  discovered  Cyanea 
procera  on  Molokai  and  formed  the 
specific  epithet  from  a  Latin  word 
meaning  "tall,"  in  reference  to  the  height 
of  the  plant  (Hillebrand  1888).  SL  |ohn 
(1987,  SL  John  and  Takeuchi  1987). 
believing  there  to  be  no  generic 
distinction  between  Cyanea  and 
Delissea.  transferred  die  species  to  the 
genus  Delissea,  the  older  of  the  two 
generic  names,  creating  D.  procera.  The 
current  treatment  however,  maintains 
the  separation  of  the  two  genera 
(Lammers  190(4. 

Cyanea  procera.  a  member  of  the 
bellflower  family,  is  a  palm-like  tree  10 
to  30  ft  (3  to  9  m)  tall  with  stalkless. 
lance-shaped  leaves  24  to  30  in  (00  to  75 
cm)  long  and  3.0  to  6.7  in  (10  to  17  cm) 
wride  %vith  tiny  hardened  teeth  along  the 
margins.  Each  flower  cluster  has  a  stalk 
1.0  to  1.6  in  (25  to  40  mm)  long  and 
comprises  10  to  20  flowers,  each  on  a 
stalk  0.2  to  0.4  in  (6  to  10  mm)  long.  Each 
flower  has  a  hjrpanthium.  0.6  to  0.8  in  (15 
to  20  mm)  in  lengdi  and  0.3  to  0.5  in  (6  to 
13  mm)  in  width,  topped  by  shallow 
triangular  calyx  lobes  0.1  to  0.2  in  (3  to  4 
mm)  long  and  about  0.2  in  (4  to  5  mm) 
wide.  The  purpUsh  corolla  forms  a 
neariy  upriight  or  slighdy  curved  tube  2.4 
to  3.1  in  (60  to  80  mm)  long  and  a2  to  a4 


in  (6  to  11  mm)  wide,  whidi  ends  in  five 
downwardly  curving  lobes  which  make 
the  flower  appear  one-lipped.  The 
ellipse-  or  egg-shaped  berries  are  1.2  to 
1.8  in  (3.0  to  4.5  cm)  long  and  0.8  to  1.1  in 
(2.0  to  2.8  cm)  wide.  This  species  can  be 
distinguished  from  other  species  of  the 
genus  and  from  C  mannii  by  its  growth 
habit  its  sessile  leaves,  and  the  single- 
lipped  appearance  of  the  corolla 
(Lammers  1990,  Rock  1919,  Wimmer 
1943). 

Historically,  Cyanea  procera  was  only 
known  from  an  unspecified  site  in  the 
Kamalo  region  of  East  Molokai  (HHP 
1991a)  imtd  its  discovery  in  1987  at  Puu 
O  Kaeha,  west  of  Kamalo  on  private 
land.  Two  individuals  were  found  in  a 
wet  'ohi'a-dominated  forest  at  an 
elevation  of  3,480  ft  (1.060  m).  The  plants 
grow  within  6.5  ft  (2  m)  of  each  othiier  oo 
a  steep  rode  wail  with  thin  soil  oo  the 
southwest  slope  of  a  narrow  gulch. 
Associated  plant  species  include  various' 
species  of  Asplenium.  Coprosma 
ochracea  (pilo),  Pipturus  albidus 
(nxamaki),  and  Touchardia  latifolia 
(olooa)  (David  Lorence,  National 
Tropical  Botanical  Garden,  pers.  comm.. 
1991).  Only  two  plants  of  Cyanea 
procera  are  known  to  exist  making  this 
species  vulnerable  to  extinction  if  one 
stochastic  event  were  to  occur.  Like 
other  Cyanea  species  and  related 
genera,  C.  procera  is  potentially 
threatened  by  predation  by  rats.  Habitat 
degradation  by  feral  pigs  is  a  potential 
threat 

Based  upon  a  specimen  he  collected 
with  Mann  on  West  Mam.  Brigham 
described  Kadua  laxiflora  in  Marai's  list 
of  1867.  In  his  revision  of  Hedyotis, 
Fosberg  (1943)  included  Kadua  in  the 
genus  Hedyotis,  and  he  published  the 
following  names,  which  are 
synonymized  under  Hedyotis  mannii  in  . 
the  ciirrent  treatment  of  the  genus 
(Wagner  et  al.  1990):  H.  mannii  var. 
laxiflora,  H.  mannii  var.  munroi,  H. 
manni  var.  scaposa,  H.  molokaiensis, 
H.  thyrsoidea,  and  H.  thyrsoidea  var. 
hillebrandii  (Fosberg  1943),  as  well  as 
H.  mannii  var.  cuspidata  (Fosberg  1956). 

Hedyotis  mannii,  a  member  of  the 
coffee  family  (Rubiaceae).  is  a  perennial 
plant  with  smooth,  usually  erect  stems  1 
to  2  ft  (30  to  60  cm)  long  which  are 
woody  at  the  base  and  four-angled  or  • 
winged  The  leaves  are  opposite,  thin  in 
texture,  elliptic  to  sometimes  lance- 
shaped,  and  are  usually  3  to  7  in  (8  to  IB 
cm)  long  and  1  to  2.6  in  (2.5  to  6.5  cm) 
wide.  Stipules  (leaf-like  appendages). 
which  are  attached  to  the  slightly 
winged  leaf  stalks  where  they  ^in  and 
clasp  the  stem,  are  triangular,  0.2  to  0l6 
in  (5  to  14  mm)  long,  and  have  a  point 
usually  0.2  to  a4  in  (4  to  11  mm)  long. 
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Flowers  are  arranged  in  loose  clusters 
up  to  1  ft  (30  cmjilong  at  the  ends  of  the 
stems  and  are  either  bisexual  or  female. 
The  green  hypanthium  is  top-shaped, 
about  0.05  in  (1  tp  1.5  mm)  long,  with 
sepals  0.06  to  0.1|  in  (1.5  to  3  mm)  long 
and  0.04  to  0.08  ih  (1  to  2  mm)  wide  at 
the  top.  The  gree  nish-white,  fleshy 
petals  are  fused  nto  a  trumpet-shaped 
tube  0.2  to  0.6  in  (5  to  14  mm)  long. 
Capsules  are  top -shaped  and  measure 
0.08  to  0.1  in  (2  ti  I  3  mm)  long  and  about 
0.1  in  (3  to  4  mm  in  diameter.  This 
species'  growth  labit;  its  quadrangular 
or  winged  stems  the  shape,  size,  and 
texture  of  its  leaves:  and  its  dry  capsule 
which  opens  when  mature  separate  it 
from  other  speci  ;s  of  the  genus 
(Hillebrand  1888 ,  Wagner  et  al.  1990). 
HedyoUs  man  lii  was  once  widely 
scattered  on  thr(  e  islands:  Lanai,  West 
Maui,  and  Molokai  (HHP  1990f2  to 
1990fl0).  After  n  at  being  seen  for  50 
years,  this  speci  ;s  was  rediscovered  in 
1987  by  Steve  Perlman  on  private  land  in 
Kawela  Gulch  oti  East  Molokai  (HHP 
1990fl).  Only  twft  plants  are  known  to 
exist  (Center  foi  Plant  Conservation 
(CPC)  1991).  //e<  }yotis  mannii  typically 
grows  on  dark,  i  arrow,  rocky  gulch 
walls  in  mesic  a  id  perhaps  wet  forests 
(Wagner  et  al.  1^90)  at  490  to  3,450  ft 
(150  to  1,050  m)  n  elevation  (HHP  1990fl 
to  1990fl0).  Ass(  iciated  plant  species 
include  mamaki  Cibotium  (hapu'u). 
Cyanea  (haha).  md  Psychotria  (kopiko) 
(HHP  1990fl).  Tie  limited  number  of 
individuals  of  H  edyotis  mannii  makes  it 
extremely  vulne  rable  to  extinction  by  a 
single  stochastic  event.  Feral  pigs  and 
alien  plants  sue  i  as  molasses  grass 
degrade  the  hab  itat  of  this  species  and 
contribute  to  its  vulnerability. 

Sister  Margaret  James  Roe  (1961) 
described  Hibistus  immaculatus  based 
upon  specimen^  collected  by  Forbes  on 
Molokai  in  19121  The  specific  epithet 
refers  to  the  plant's  pure  white  flowers. 
In  his  current  treatment  of  the  genus. 
David  M.  Bates  regards  the  taxon  as 
Hibiscus  amott\anus  ssp.  immaculatus 
(Bates  1990.  Wagner  et  al.  1989). 

Hibiscus  amattianus  ssp. 
immaculatus,  a  jmember  of  the  hibiscus 
family  (Malvaceae),  is  a  tree  up  to  10  ft 
(3  m)  tall  with  eltemate,  oval,  toothed 
leaves  measuring  2  to  2.8  in  (5  to  7  cm) 
long  and  1.6  to  2.6  in  (4  to  6.5  cm)  wide. 
Six  lance-shapad  bracts,  0.2  to  0.3  in  (5 
to  8  mm)  long,  are  found  under  each  of 
the  faintly  fragr  ant  flowers,  which  are 
arranged  singly  near  the  ends  of  the 
branches.  The  ( alyx  is  1  to  1.2  in  (2.5  to 
3.0  cm)  long  an(  cleft  into  five  teeth  with 
long,  narrow  pc  ints.  The  flaring  petals 
are  white  and  r  leasure  3.1  to  4.3  in  (8  to 
11  cm)  long  anc  1  to  1.4  in  (2.5  to  3.5  cm) 
wide.  Anthers,  )n  spreading  filament 
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tips  0.4  to  0.8  in  (1  to  2  cm)  long,  are 
arranged  along  the  upper  third  of  the 
white  staminal  column,  which  measures 
4  to  5.5  in  (10  to  14  cm)  in  length. 
Capsules  are  enclosed  by  the  sepals  and 
contain  0.2  in  (4  mm)  long  seeds  which 
are  covered  with  yellowish-brown  hair. 
This  subspecies  is  distinguished  from 
other  native  Hawaiian  members  of  the 
genus  by  its  white  petals  and  white 
staminal  column  (Bates  1990;  Neal  1965; 
Rock  1913;  Roe  1959, 1961;  St  John  1981). 

Hibiscus  amattianus  ssp. 
immaculatus  once  ranged  from 
Waihanau  Valley  east  to  Papalaua 
Valley  on  East  Molokai  (HHP  1990g3, 
1990g4).  This  taxon  is  now  confined  to  a 
3  mi  (5  km)  stretch  of  the  northern  coast 
of  East  Molokai  from  Waiehu  to 
between  Papalaua  and  Wailau  valleys 
(Bates  1990;  HHP  1990gl,  1990  g2, 
1990g5)  on  private  and  State  land.  The  4 
populations,  scattered  along  steep  sea 
cliffs  with  native  plant  species  such  as 
alahe'e,  hame,  lama,  mamaki.  and  'ohi'a. 
are  believed  to  total  no  more  than  50 
individuals  (HHP  1990gl.  1990g5;  HPCC 
1990b).  Hibiscus  amattianus  ssp. 
immaculatus  typically  occurs  in  mesic 
forests  between  50  and  1,600  ft  (15  and 
480  m)  in  elevation  (Bates  1990,  HHP 
1990gl  to  199Gg5,  HPCC  1990b).  The 
major  threats  to  Hibiscus  amattianus 
ssp.  immaculatus  are  habitat  destruction 
by  feral  goats  and  the  small  number  of 
remaining  populations. 

St.  John  (1944)  described  and  named 
Pelea  reflexa  based  upon  a  specimen 
Rock  collected  on  Molokai  in  1910.  The 
specific  epithet  refers  to  the  slightly 
reflexed  capsules.  After  further  study  of 
the  genus,  Thomas  G.  Hartley  and 
Benjamin  C.  Stone  (1989)  placed  Pelea 
into  synonymy  with  Melicope,  resulting 
in  the  new  combination  M.  reflexa 
(Wagner  et  al.  1990). 

Melicope  reflexa,  a  member  of  the 
citrus  family  (Rutaceae),  is  a  sprawling 
shrub  3.3  to  10  ft  (1  to  3  m)  tall  with 
short,  yellowish-brown,  short-lived  hairs 
on  new  growth.  The  opposite,  thin,  and 
leathery  leaves  are  elliptical  and 
measure  3.1  to  5.5  in  (8  to  14  cm)  long 
and  1.6  to  2.8  in  (4  to  7  cm)  wide. 
Flowers  arise  singly  or  in  clusters  of  two 
or  three  from  the  leaf  axil.  The  flower 
cluster  has  a  stalk  0.1  to  0.6  in  (3  to  15 
mm)  long,  and  each  flower  is  on  a  stalk 
0.6  to  0.8  in  (15  to  20  mm)  long.  Male 
flowers  have  not  been  seen,  but  female 
flowers  are  made  up  of  four  overlapping 
sepals  about  0.1  in  (3  to  4  mm)  long;  four 
petals  about  0.2  in  (4.8  mm)  long;  an 
eight-lobed  nectary  disk;  eight  reduced, 
nonfunctional  stamens:  and  a  style 
about  0.2  in  (4  mm)  long.  The  capsules 
are  0.8  to  1.3  in  (20  to  33  mm)  wide  with 
four  sections  0.4  to  0.7  in  (10  to  17  mm) 


long  which  are  fused  to  each  other  along 
about  one-fourth  of  their  length.  One  or 
two  glossy  black  seeds,  about  0.3  in  (7  to 
8  mm)  long,  are  found  in  each  section  of 
the  capsule.  This  species'  opposite 
leaves  with  leaf  stalks  usually  over  0.4 
in  (1  cm)  long,  its  larger  leaves  and  fruit, 
and  the  partially  fused  sections  of  its 
capsule  separate  it  from  other  species  of 
the  genus  (Stone  et  al.  1990). 

Historically,  Melicope  reflexa 
occurred  from  a  ridge  between 
Hanalilolilo  and  Pepeopae  in  Kamakou 
Preserve  to  as  far  east  as  Halawa  on 
East  Molokai  (HHP  1990hl,  1990h2. 
1990h5  to  1990h7).  The  3  populations  of 
fewer  than  1,000  individuals  remain  on 
private  land  at  the  headwall  of  Waikolu 
Valley.  Wailau-Mapulehu  summit,  and 
at  Honomuni,  and  are  distributed  over  a 
distance  of  about  7.5  mi  (12  km)  (HHP 
1990h2  to  1990h4).  Melicope  reflexa 
typically  grows  in  wet  'ohi'a-dominated 
forests  with  native  trees  such  as  'olapa 
at  elevations  between  2.490  and  3,900  ft 
(760  and  1,190  m)  (Stone  et  al.  1990). 
Major  threats  to  Melicope  reflexa 
include  habitat  degradation  by 
ungulates  (axis  deer  and  feral  pigs)  and 
competition  with  the  alien  plant 
Clidemia  hirta  (Koster's  curse).  Because 
this  species  is  laiown  from  a  single 
population,  it  is  possible  for  one  human- 
caused  or  natural  event  to  destroy  all  or 
a  significant  portion  of  the  extant 
individuals.  Predation  by  deer  or  pigs  is 
a  potential  threat  in  areas  inhabited  by 
these  animals. 

Mann  (1868)  published  the  name 
Stenogyne  parviflora  for  a  plant  he  and 
Brigham  collected  on  Haleakala,  Maui. 
Sherff  (1934a)  published  the  name 
Phyllostegia  racemosa  var.  bryanii  for 
plants  collected  on  Molokai  and 
synonymized  S.  parviflora  under  the 
new  name  Phyllostegia  mannii  (Sherff 
1934b).  In  the  current  treatment  (Wagner 
et  al.  1990),  P.  mannii  is  the  name 
applied  to  both  the  Molokai  plants  and 
specimens  of  the  apparently  extinct 
Maui  plants. 

Phyllostegia  mannii,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  climbing  vine  with  many-branched, 
four-sided,  hairy  stems.  The  opposite, 
hairy  leaves,  which  are  shaped  like 
narrow  triangles  or  narrow  triangular 
ovals,  measure  0.8  to  2.2  in  (2  to  5.5  cm] 
long  and  0.3  to  0.9  in  (0.7  to  2.3  cm)  wide 
and  have  coarsely  toothed  margins. 
Clusters  of  four  to  six  flowers  are 
arranged  in  each  of  several  false  whorls 
along  an  unbranched  flowering  stem  1.6 
to  6  in  (4  to  15  cm)  long.  The  calyx  is  a 
bell-shaped,  lobed  structure.  The  slightly 
curved,  two-lipped  corolla  tube  is  about 
0.3  in  (7  to  8  mm)  long  and  is  thought  to 
be  white.  The  fleshy,  dark-green  to 
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black  nutiets  are  0.08  to  0.1  in  (2  to  2.5 
mm)  long.  This  species  is  distinguished 
from  others  in  the  genus  by  its  hairiness; 
its  thin,  narrow  leaves  which  are  not 
pinnately  divided;  and  the  usual  six 
flowers  per  false  whorl  in  a  terminal 
inflorescence  (Wagner  et  al.  1990). 

Historically,  Phyllostegia  mannii  was 
found  from  Hanalilolilo  to  Ohialele  on 
East  Molokai  and  at  Ukulele  on  east 
Maui  (HHP  1990i2  to  199018).  It  has  been 
seen  on  Maui  for  over  70  years  and  is 
apparently  extinct  on  that  island 
(Lammers  1990).  This  species  is  now 
known  only  from  Hanalilolilo  within 
Kamakou  Preserve  on  privately-owned 
land  (HHP  199011).  The  only  currently 
known  population  contains  four 
individuals.  It  grows  in  shaded  sites  in 
sometimes  foggy  and  windswept,  wet, 
open,  'ohi'a-dominated  forests  with  a 
native  shrub  and  tree  fern  (hapu'u) 
understory  (HHP  199011  to  1990i3)  at 
3,300  to  5,000  ft  (1,010  to  1,525  m)  in 
elevation  (Wagner  et  al.  1990). 
Associated  plant  species  include  'olapa, 
a  few  native  ferns,  and  Hedyotis 
(manono).  The  only  known  population  of 
Phyllostegia  mannii  is  threatened  by 
feral  pigs.  Because  of  the  small  number 
of  individuals,  a  natural  or  human- 
caused  event  could  extirpate  all  or  a 
signiflcant  portion  of  the  population. 

Joseph  F.  Rock  discovered  a  new  palm 
on  Molokai  in  1920  and  named  it  \ 
Pritchardia  munmi  in  honor  of  Jamdi 
Munro,  manager  of  Molokai  Ranch      <y^ 
(Beccari  and  Rock  1921). 

Pritchardia  munroi,  a  member  of  the 
palm  family  (Arecaceae),  is  a  tree  about 
13  to  16  ft  (4  to  5  m)  tall  with  a  trunk  up 
to  about  7.8  in  (20  cm)  in  diameter.  The 
leaf  blade  is  about  35  in  (88  cm)  long 
and  has  a  petiole  about  33  in  (85  cm) 
long.  The  leaves  and  petioles  have 
scattered  or  deciduous  scales  and  hairs, 
somewhat  larger  on  the  lower  leaf  ribs. 
The  leaves  are  deeply  divided  into 
segments  which  have  long,  drooping 
tips.  Numerous  bisexual  or  functionally 
male  flowers  are  arranged  in  clusters  on 
hairy,  branching  stalks  about  20  in  (52 
cm)  long  which  originate  at  the  leaf 
bases.  The  flower  consists  of  a  cup- 
shaped,  three-lobed  calyx,  three  petals, 
six  stamens,  and  a  three-lobed  stigma. 
The  mature  fruit  is  shiny,  black,  nearly 
spherical,  and  about  0.8  in  (2  to  2.2  cm) 
in  diameter.  This  species  is 
distinguished  from  others  of  the  genus 
by  its  relatively  smooth  leaves;  the 
grayish-brown  hair  on  the  inflorescence 
stalks,  which  are  shorter  than  the 
petioles;  and  the  small  size  of  the  fruits 
(Beccari  and  Rock  1921,  Read  and  Hodel 
199a  St.  John  1981). 

Historically,  Pritchardia  munroi  was 
found  in  leeward  East  Molokai,  above 
Kamalo  and  near  Kapuaokoolau  (HHP 


1990)1,  Read  and  Hodel  1990).  The  last 
known  wild  specimen  grows  near  the 
base  of  a  small  ravine  in  remnant  dry  to 
mesic  forest  at  an  elevation  of  about 
2,000  ft  (610  m)  on  privately-owned  land 
(Gamett  1989.  HHP  1990)1.  Read  and 
Hodel  1990).  Associated  plant  species 
include  'a'ali'i,  'ohi'a.  pukiawe,  and 
Pleomele  aurea  (hala  pepe)  (Gamett 
1989,  HHP  1990ji).  A  variety  of  threats 
affects  the  only  known  wild  individual 
of  Pritchardia  munroi.  Ungulates  (axis 
deer,  goats,  and  pigs)  continue  to 
degrade  the  habitat  around  its  fenced 
exclosure  and  prevent  the  establishment 
of  seedlings.  Other  serious  threats 
include  fire  and  predatlon  of  seeds  by 
rats.  The  one  known  wild  individual  is 
vulnerable  to  extinction  iti  its  natural 
habitat  because  a  single  stochastic 
event  could  destroy  the  plant. 

HlUebrand  (1888)  described  Schiedea 
lydgatei,  naming  It  in  honor  of  the 
Reverend  John  M.  Lydgte,  who,  as  a 
student,  accompanied  HlUebrand  on 
collecting  trips.  Otto  Degener  and  Sherff 
(Sherff  1944)  described  variety 
attenuata,  but  no  subspecific  taxa  are 
recognized  in  the  current  treatment 
(Wagner  et  al.  1990). 

Schiedea  lydgatei,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a  low, 
hairless  perennial  plant  with  branched 
stems  4  to  16  in  (10  to  40  cm)  long  which 
are  woody  at  the  base.  The  opposite, 
three-veined  leaves  are  elliptic,  0.8  to  1.8 
in  (2  to  4.5  cm)  long,  and  0.2  to  0.6  in  (0.6 
to  1.5  cm)  wide.  Bisexual  flowers  are 
arranged  in  loosely  spreading  clusters  4 
to  6.6  in  (10  to  17  cm)  long.  The  flowers 
comprise  usually  5  distinct  but 
overlapping,  narrowly  oval,  green 
sepals,  0.1  to  0.2  in  (3  to  4.5  mm)  long;  5 
nectaries  about  0.1  in  (2.5  to  3mm]  long; 
10  stamens;  and  usually  3  styles.  Petals 
are  lacking.  The  capsules  are  about  0.2 
in  (4  to  5.5  mm)  long  and  open  when 
mature  to  reveal  dark  reddish-brown 
seeds  about  0.03  in  (0.8  mm)  long.  The 
opposite,  thin,  three-veined  leaves  with 
petioles  and  the  smooth,  open  flower 
clusters  with  relatively  larger,  green 
sepals  separate  this  species  from  other 
members  of  the  genus  (Degener  and 
Degener  1956,  Sherff  1944,  Wagner  et  al. 
1990). 

Historically,  Schiedea  lydgatei  was 
found  in  Kalae,  Poholua,  Makolelau,  and 
Ohia  Gulch  on  East  Molokai  (HHP 
1990k2. 1990k4. 1990k7, 1990k8).  This 
species  is  now  known  from  scattered 
populations  in  a  more  restricted  area  in 
Makakupaia,  Kawela,  and  Makolelau. 
All  5  populations  are  distributed  over  an 
area  of  less  than  1  by  3.5  mi  (1.6  by  5.6 
km),  totalling  fewer  than  1.000 
individuals  (HHP  1990kl,  1990k3. 1990k5, 
1990k6, 1990k9).  This  species  is  found 
along  ridges  and  on  cattle  trails  in  dry  to 


mesic  grasslands,  shrublands,  and 
forests  with  scattered  native  and  alien 
trees  at  elevations  of  about  2,000  to 
2,100  ft  (600  to  650  m)  (HHP  1990k5. 
1990k6;  Wagner  et  al.  1990).  Associated 
plant  species  include  'a'ali'i,  'ohi'a, 
pukiawe,  and  uluhe  (Gagne  and  Cuddihy 
1990).  The  major  threats  to  Schiedea 
lydgatei  are  fire  and  habitat  degradation 
and  competition  with  the  alien  plant 
species  molasses  grass.  Because  Are  is 
such  a  pervasive  threat  in  this  species' 
dry,  windswept  habitat,  a  single  fire 
could  destroy  as  many  as  four  of  the  Ave- 
populations. 

HlUebrand  (1888)  described  Silene 
alexandri  based  upon  a  specimen  he 
found  on  Molokai,  and  this  is  the 
currently  accepted  name  (Wagner  et  al. 
1990). 

Silene  alexandri.  a  member  of  the 
pink  family,  is  an  erect,  perennial  plant 
1  to  2  ft  (30  to  60  cm)  tall  which  is  woody 
at  the  base.  The  narrow,  elUptic  leaves 
are  1.2  to  2.5  in  (30  to  65  mm)  long  by  0.2 
to  0.6  in  (6  to  14  mm)  wide  and  halriess 
except  for  a  fringe  of  hairs  along  the 
margins.  Flowers  are  arranged  in  open 
clusters  with  stalks  0.4  to  0.7  in  (10  to  19 
mm)  long.  The  5-lobed,  10-veined. 
tubular  calyx  is  0.7  to  1  in  (19  to  25  mm) 
long,  and  the  5  white,  deeply-lobed. 
clawed  petals  extend  about  0.2  in  (4  to  6 
mm)  beyond  the  calyx.  The  capsule  is 
about  0.6  in  (14  to  16  mm)  long,  but 
seeds  have  never  been  seen.  The 
hairless  stems,  flowering  stalks,  and 
sepals  and  the  larger  flowers  with  white 
petals  separate  this  species  from  other 
members  of  the  genus  (HlUebrand  1888, 
Wagner  et  al.  1990,  WlUiams  1896). 

Historically.  Silene  alexandri  was 
known  from  Makolelau  and  Kamalo  on 
East  Molokai,  but  now  it  occurs  only  at 
the  former  site  on  privately-owned  land 
(>M>  1990L1, 1990L2).  The  sole 
population  of  fewer  than  10  individuals 
is  found  on  a  cattle  trail  in  remnant  dry 
forest  and  shrubland  (HHP  1990L1, 
Wagner  et  al  1990)  at  an  elevation 
between  2,000  and  2.500  ft  (610  and  760 
m)  (Wagner  et  al  1990).  Associated 
plant  species  include  'a'aU'i,  'ohi'a, 
pukiawe,  and  uluhe  (Gagne  and  Cuddihy 
1990).  Feral  goats  continue  to  degrade 
the  habitat  of  Silene  alexandri  and  pose 
a  serious  threat  to  remaining 
populations.  Predatlon  of  this  species 
may  possibly  occur.  Fire  and  the  small 
number  of  individuals  are  also 
immediate  threats,  because  a  single 
destructive  event  could  extirpate  the 
entire  species. 

Gray  (1854)  based  his  description  of 
Silene  lanceolata  upon  fertile  specimens 
coUected  on  Kauai  during  the  United 
States  Exploring  Expedition  in  1840,  as 
well  as  vegetative  material  collected  the 
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following  year  oh  Maui  for  the  same 
expedition.  The  specific  epithet  refers  to 
the  plant's  narrow  leaves.  Hillebrand 
(1888)  recognizedi  a  variety,  and  later 
Sherff  (1946)  described  and  named  two 
varieties,  hillebnxndii  and  forbesii.  No 
subspecific  taxa  tre  recognized  in  the 
current  treatment  (Wagner  et  al.  1990). 

Silene  lanceol^ta.  a  member  of  the 
pink  family,  is  an  upright,  perennial 
plant  with  stems  6  to  20  in  (15  to  50  cm) 
long,  which  are  woody  at  the  base.  The 
narrow  leaves  are  1  to  3  in  (25  to  80  ou°) 
long.  0.06  to  0.A  iii  (2  to  11  mm)  wide, 
and  smooth  except  for  a  fringe  of  hairs 
near  the  base.  Flowers  are  arranged  in 
open  clusters  wi^  stalks  a3  to  0.9  in  (8 
to  23  mm)  long.  The  5-toothed.  10-veined 
calyx  is  about  0.^  in  (7  to  9  mm)  long. 
aad  the  wide  portion  of  the  5  white, 
deeply-lobed,  clawed  petals  is  about  0.2 
in  (6  mm]  long.  The  capsule  is  about  0.3 
in  (8  to  9  mm)  long  end  opens  at  the  top 
to  release  reddisl-brown  seeds  about 
0.04  in  (1  mm)  long.  This  species  is 
distinguished  from  S.  alexandri,  the  only 
other  member  of  the  genus  foimd  on 
Molokai,  by  its  sfialler  flowers  and 
capsules  and  its  f  tamens.  which  are 
shorter  than  the  Sepals  (Gray  1854, 
Hillebrand  1888,  Wagner  et  al.  199a 
Williams  1896). 

The  historical  fange  of  Silene 
lanceolata  inciu()ed  four  Hawaiian 
islands:  Kauai,  below  Puu  Kolekole  on 
East  Molokai,  Maunalei  on  Lanai,  and 
Mauna  Kea  on  Hawaii  Island  (HHP 
1990ml  to  1990ml,  Wagner  et  al.  1990). 
Silene  lanceolate  now  grows  on  the 
islands  of  Moloksi  and  Hawaii.  A  single 
population  of  approximately  five 
individuals  was  found  in  \967  on 
Molokai,  where  it  remains  on  private 
land  near  Puu  Kolekole  (HHP  1990ml). 
The  Hawaii  Island  population  at  Pun 
Ahi  has  not  been  observed  since  1949. 
However,  two  papulations  of  this 
species  were  discovered  in  1991  on 
Federal  land  in  kipuka  Kalawamauna 
and  Kipuka  Alalf  at  Pohakuloa  Training 
Area  on  the  saddle  region  between 
Mauna  Kea  and  Mauna  Loa.  The  three 
Hawaii  Island  papulations  are 
distributed  over  ^  distance  of  roughly  9 
mi  (15  km)  between  about  5,200  and 
6,000  ft  (1.600  and  1.800  m]  in  elevation 
(HHP  1990ml;  Robert  Shaw.  Colorado 
State  University,  pers.  comnu,  1991).  It  is 
not  known  whether  the  Puu  Ahi 
population  still  ocists  after  decades  of 
ungtilate,  human<<aused.  and  natural 
disturbance.  The  2  populations  at 
Pohakuloa  Training  Area  number 
between  95  and  125  individuals  (R. 
Shaw,  pers.  com|n.  1991),  giving  a  total 
of  fewer  than  13i  I  known  individuals  for 
populations  on  the 
grow  in  two  dry 


the  species.  The 
island  of  Hawai 


IMI 


habitat  types:  shrubland  dominated  by 
dense  Myoponim  sandwicensis  (naio), 
Sophora  chrysophylla  (mamane).  and 
pukiawe  with  'a'ali'i.  pilo.  and 
Pennisetunt  setaceum  (fountain  grass): 
and  on  'a'a  lava  in  a  former 
Chamaesyce  olowaluana  ('akoko)  forest 
now  converted  to  fountain  grass 
grassland  with  'a'ali'i.  mamane,  naio, 
and  Chenopodium  oahuense  ('aheahea) 
(R.  Shaw,  pers.  comm..  1991).  On 
Molokai,  this  species  grows  on  cli^ 
faces  and  ledges  of  gullies  in  dry  to 
mesic  shrubland  at  an  elevation  of 
about  2,600  ft  (800  m)  (HHP  1990ml  to 
1990m3,  Wagner  et  al.,  1990).  Habitat 
destruction  by  feral  ungulates  (goats, 
pigs,  and  sheep);  wildf^  and  fire  due  to 
hunting  activities  and  military 
maneuvers;  and  alien  plant  invasion 
(fountain  grass)  are  immediate  threats  to 
Silene  lanceolata.  Military  exercises 
and  predation  by  goats  and  sheep  pose 
probable  threats. 

Hillebrand  discovered  Stenogyne 
bifida  on  Molokai  in  1870  and,  when 
naming  the  species,  chose  the  specific 
epithet  in  reference  to  the  deeply  two- 
lobed  upper  lip  of  the  corolla 
(Hillebrand  1888).  This  name  is  accepted 
in  the  current  treatment  (Waller  and 
Sakai  1990). 

Stenogyne  bifida,  a  nonaromatic 
member  of  the  mint  family,  is  a 
perennial  herb,  evidently  climbing,  with 
smooth  or  slightly  hairy,  four-angled 
stems.  The  opposite,  membranous, 
toothed  leaves  are  oval  or  elliptical  in 
shape,  measure  1.7  to  4  in  (4.2  to  10  cm) 
long  and  0.7  to  1.4  in  (1.7  to  3.6  cm)  wide, 
and  are  hairless  except  on  the  midribs. 
Flowers  are  usually  arranged  in  groups 
of  two  to  six  in  each  of  several  false 
whorls  at  the  ends  of  the  stems.  The 
sepals  are  fused  into  a  toothed  calyx 
which  is  almost  hairless,  radially 
symmetrical,  narrowly  bell-shaped,  and 
0.3  to  0.5  in  (8  to  122  mm)  long.  The 
petals  are  fused  into  a  nearly  straight, 
yellow  tube  0.4  to  0.6  in  (10  to  16  mm) 
long  which  flares  into  pale-brown  lobes 
comprising  an  upper  lip  about  0.2  in  (4  to 
6  mm]  long  and  a  lower  lip  about  0.1  in 
(2  to  4  mm)  long.  The  fruits  are  fleshy, 
black  nutlets  about  0.1  in  (2.5  to  3  mm) 
long.  The  long,  narrow  calyx  teeth  and 
the  deep  lobe  in  the  upper  Up  of  the 
yellow  corolla  separate  this  species 
&om  others  of  the  genus  (Hillebrand 
1888,  Sherff  1935b,  Weller  and  Sakai 
1990). 

Historically,  Stenogyne  bifida  was 
knov^rn  from  scattered  populations  from 
Waianui  in  central  Molokai  to  Pukoo 
Ridge  on  East  Molokai  (HHP  199(toi3  to 
1990n9,  Wagner  et  al.  1990).  This  species 
is  now  known  from  only  3  East  Molokai 
populations  totalling  fewer  than  10 


individuals:  On  Manawai-Kahananui 
Ridge  along  a  private/State  land 
boundary,  on  Kolo  Ridge,  and  on  the 
eastern  fork  of  Kawela  Gulch  in 
privately-owned  Pelekunu  Preserve 
(HHP  1990nl,  1990n2:  Steve  Anderson 
Haleakala  National  Park,  pers.  comm^ 
1990).  These  three  populations  are 
scattered  over  an  area  of  6.6  sq  mi  (17  sq 
km).  Stenogyne  bifida  typically  grows 
on  steep  ridges  in  'ohi'a-dominated 
Montane  Mesic  to  Wet  Forests  with 
native  species  such  as  hapu'u,  manono, 
'olapa,  Broussaisia  arguta  (kanawao). 
and  Pouteria  ('ala'a]  at  elevations 
between  1,450  and  4,000  ft  (450  and  1.200 
m]  (HHP  1990nl  to  1990n9.  HPCC  1990c). 
Ungulates  (axis  deer,  goats,  and  pigs) 
are  pervasive  threats  to  populations  of 
Stenogyne  bifida  and  may  eat  this 
species  when  available.  One  trailside 
population  that  represents  a  significant 
portion  of  the  species  could  be  collected 
or  vandalized. 

Sherff  (1934c)  described 
Tetramolopium  rockii,  naming  it  in 
honor  of  Rock,  who  first  collected  the 
plan  on  Molokai  in  1910.  St  John  (1974) 
described  a  new  genus,  Luteidiscus,  for 
the  species  of  Tetramolopium  with 
yellow  disk  flowers.  He  transferred  T. 
rockii  to  the  new  genus  and  also 
described  a  new  species,  L 
calcisabulorum.  The  current  treatment 
(Lowrey  1981. 1986. 1990]  reduces  St. 
John's  two  species  to  varieties  of 
Tetramolopium  rockii:  the  typical 
variety  and  var.  calcisabulorum. 

Tetramolopium  rockii,  a  member  of 
the  aster  family,  is  a  glandular,  hairy, 
prostrate  shrub  which  forms  complexly 
branching  mats  2  to  4  in  (5  to  10  cm)  tall 
and  3  to  16  in  (8  to  40  cm)  in  diameter. 
Leaves  of  variety  calcisabulorum  are  0.8 
to  1.2  in  (2  to  3  cm)  long  and  0.2  to  0.3  in 
(5  to  7  mm)  wide,  have  slightly  inrolled 
edges,  and  are  whitish  due  to  the  long 
silky  hairs  on  their  surfaces.  Variety 
rockii  has  smaller,  less  hairy,  flat 
yellowish-green  leaves,  0.6  to  0.8  in  (1.5 
to  2.1  cm)  long  and  about  0.2  in  (4  to  6 
mm]  wide.  The  leaves  of  both  varieties 
are  spatula-shaped  with  glands  and 
smooth  margins.  Flower  heads,  arranged 
singly  at  the  ends  of  flowering  stalks  1.6 
to  4.7  in  (4  to  12  cm)  long,  have  a 
hemispherical  involucre  (set  of  bracts 
beneath  the  florets]  0.2  to  0.3  in  (4  to  8 
mm]  high  and  0.4  to  0.7  in  (10  to  18  mm) 
in  diameter.  Approximately  60  to  100 
white  ray  florets.  0.1  to  0.2  in  (3  to  4.5 
mm)  long  and  0.02  to  0.04  in  (0.5  to  1 
mm)  wide,  surround  30  to  55  functionally 
male,  yellow,  funnel-shaped  disk  florets. 
Fruits  are  achenes,  0.08  to  0.1  in  (2  to  2.5 
nun)  long  and  about  0.03  in  [0.7  to  0.9 
mm)  wide  when  fertile,  and  are  topped 
with  white  bristles  0.1  to  a2  in  (2.5  to  4 
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mm)  long.  This  species  differs  from 
others  of  the  genus  by  its  growth  habit, 
its  hairy  and  glandular  surfaces,  its 
spatuiate  leaf  shape,  and  its  yellow  disk 
florets  (Degener  and  Degener  1965; 
Lowrey  1981, 1986, 1990;  Sohmer  and 
Gustafson  1987). 

Of  the  two  recognized  varieties  of 
Tetramolopium  rockii,  variety  rockii 
was  first  discovered  at  Moomomi  about 
80  years  ago.  Still  found  there,  T.  rockii 
var.  rockii  remains  in  two  areas:  From 
Kapalauoa  to  Kahinaakalani  on  West 
Molokai  (HHP  1990o3;  HPCC  1990e; 
Lowrey  1990),  and  north  of  Kalawao  on 
Kalaupapa  Peninsula  on  East  Molokai 
(HHP  1990o4;  Canfield,  in  press;  J.  Lau, 
pers.  comm.,  1990).  Variety 
calcisabulomm  is  only  reported  west  of 
Moomomi,  from  west  of  Manalo  Gulch 
to  Kalani,  intergrading  with  variety 
rockii  where  their  ranges  overlap  (HHP 
1990O1, 1990O2;  HPCC  1990d).  The  only 
known  population  of  T.  rockii  var. 
calcisabulorum  and  the  scattered  West 
Molokai  population  of  T.  rockii  var. 
rockii  extend  over  a  distance  of  about 
4.5  mi  (7  km)  along  the  northern  coast, 
sometimes  dominating  the  vegetation 
(HHP  1990O1, 1990o3).  Twelve  ml  (19 
km)  to  the  east,  the  Kalawao  population 
of  variety  rockii  encompasses 
approximately  95  ac  (35  ha)  (HHP 
1990o4).  The  species  is  estimated  to 
number  174.000  individuals  (HHP  1990ol 
to  1990o4).  Tetramolopium  rockii  is 
restricted  to  hardened  calcareous  sand 
dunes  or  ash-covered  Basalt  in  the 
coastal  spray  zone  or  Coastal  Dry 
Shrublands  and  Grasslands  between  30 
and  650  ft  (10  and  200  m)  in  elevation 
(Lowrey  1990).  Native  plant  species 
associated  with  this  species  include 
Fimbristylis  cymosa,  Heliotropium 
anomalum  (hinahina),  Lipochaeta 
integri folia  (nehe).  Sidaf alias  ('ilima), 
and  Sporobolus  virginicus  ('aki'aki) 
(Canfield,  in  press;  HHP  1990ol  to 
1990o4).  The  major  threats  to 
Tetramolopium  rockii  are  ungulate  (asix 
deer  and  cattle)  activity,  competition 
with  the  alien  plant  Prosopis  pallida 
(kiawe),  human  recreational  Impacts, 
and  fire.  Predation  by  deer  and  cattle 
are  potential  threats.  Although  the 
threat  to  this  species  is  limited  because 
of  the  large  number  of  existing 
indfviduals.  T.  rockii  is  likely  to  become 
endangered  in  the  foreseeable  future  if 
the  threats  are  not  curbed. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 


House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Bidena  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensia,  Hedyotis  mannii  (as  H. 
thyrsoidea  var.  thyrsoidea),  Hibiscus 
amottianus  ssp.  immaculatus  (as  H. 
immaculatus),  Melicope  reflexa  (as 
Pelea  reflexa),  Pritchardia  munroi  (as  P. 
munroii),  Silene  alexandri,  and  one  of 
the  varieties  of  Silene  lanceolata 
accepted  at  that  time  were  considered  to 
be  endangered.  Three  of  the  four 
varieties  ot  Hedyotis  mannii  accepted  in 
1975  and  three  of  the  varieties  of  Silene 
lanceolata  then  accepted  were 
considered  to  be  threatened,  and 
Tetramolopium  rockii  was  considered  to 
be  extinct.  On  July  1, 1975.  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act  and 
giving  notice  of  its  Intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976.  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
species,  including  all  of  the  above  taxa 
considered  to  be  endangered  or  thought 
to  be  extinct  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Dociunent  No.  94- 
51  and  the  July  1. 1975,  Federal  Register 
publication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978,  Federal 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
for  other  proposals  that  had  expired. 

The  Service  published  updated 
notices  of  review  for  plants  on 
December  15, 1980  (45  FR  82479), 
September  27, 1985  (50  FR  39525),  and 
February  21, 1990  (55  FR  6183).  In  these 
notices,  nine  of  the  taxa  that  had  been 
in  the  1976  proposed  rule  were  treated 
as  category  1  candidates  for  Federal 
listing.  Category  1  taxa  are  those  for 
which  the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Other  than  Hedyotis 


mannii,  all  the  aforementioned  taxa  that 
were  either  proposed  as  endangered  or 
considered  possibly  extinct  in  the  June 
16. 1976.  proposed  rule  were  considered 
category  1  candidates  on  all  three  of  the 
notices  of  review.  Hedyotis  mannii  (as 
H.  thyrsoidea)  was  considered  as  a 
category  1*  species  on  the  1980  and  1985 
notices,  but  H.  thyrsoidea  is  now 
regarded  as  synonymous  with  H.  mannii 
(Wagner  et  al.  1990)  Hedyotis  mannii) 
(as  H  mannii]  was  considered  a 
category  2  species  on  the  1980  and  1985 
notices  and  was  included  as  a  category 
1  candidate  on  the  1990  notice.  Category 
1*  taxa  are  those  which  are  possibly 
extinct;  category  2  taxa  are  those  for 
which  there  is  some  evidence  of 
vulnerability,  but  for  which  there  are  not 
enough  data  to  support  listing  proposals 
at  the  time.  Schiedea  lydgatei  first 
appeared  on  the  1985  notice  as  a 
category  1  species  and  remained  so  on 
the  1990  notice.  Clermontia  oblongifolia 
ssp  mauiensis,  cyanea  mannii, 
Phyllostegia  mannii,  and  Stenogyne 
bifida  first  appeared  on  the  1990  notice 
as  category  1  taxa.  Cyanea  procera  first 
appeared  on  the  1990  notice  as  a 
category  1*  taxon,  but  information 
regarding  the  current  existence  of 
individuals  of  this  species  became 
available  in  1991. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
montiis  of  their  receipt  Section  2(b)(1)  of 
the  1982  amendments  further  requires  all 
petitions  pending  on  October  13, 1982, 
be  ti^ated  as  having  been  newly 
submitted  on  tiiat  date.  On  October  13, 
1983,  tiie  Service  found  that  the 
petitioned  listing  of  these  taxa  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act 
notification  of  tiiis  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  tiie 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985. 1986. 1987, 198a  1989.  and 
1990.  Publication  of  the  present  proposal 
constitiites  tiie  final  1-year  finding  for 
these  taxa. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulaged  to  Implement 
the  Act  set  forth  the  procedures  for 
adding  species  to  the  Federal  Ijsts.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  The  threats  facing 
these  16  taxa  are  summarized  in  Table  1. 
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These  factors  arjd  their  application  to 
Bidens  weibkei  Sbuerff  (ko'oko'olau), 
Brighamia  rockii  9t.  John  (pua  'ala), 
Canavalia  moloka\ensis  Degener.  L 
Degener  &  J.  Sauer  ('awikiwiki). 
Clermontia  obJongf folia  Gaud.  ssp. 
brevipes  (F.  Wimnier)  Lammere  ('oha 
wai],  Cyanea  manaii  (Brigham)  Hillebr. 
(haha),  Cyanea  procera  Hillebr.  (haha), 
Hedyotis  mannii  Fbsb.  (pile),  Hibiscus 
amottianus  A.  Gr^  ssp.  immaculaUis 
(M.  Roe)  D.  Bates  woki'o  ke'oke'o), 
Melicope  reflexa  (BL  John)  T.  Hartley 
and  R  Stone  (alan|),  Phyllostegia 
mannii  Sherff  {NC^^.  Pritchardia 
tnunroi  Rock  (loulil).  Schiedea  lydgatei 
Hillebr.  [NC3^).  Silene  alexandri  Hillebr. 
(NGN).  SiJene  landeolata  A.  Gray 
(NGN),  Stenogyne  bifida  Hillebr.  (NGN), 
and  TetramolopiuMi  rockii  Sherff  (NGN) 
are  as  follows: 

A.  The  present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Ylabitat  or  Range. 

Native  vegetation  on  the  islands  of 
Molokai  and  Hawaii  has  undergone 
extreme  alteration^  because  of  past  and 
present  land  manaigement  practices 
including  ranching  activities,  deliberate 
animal  and  alien  plant  introductions, 
and  agricultural  davelopment  (Guddihy 
and  Stone  19B0,  V^gner  etal.  1965). 
Ongoing  and  threatened  destruction  and 
adverse  modification  of  habitat  by  feral 
animals  and  competition  with  alien 
plants  are  the  pri^^ry  threats  facing  the 
16  taxa  being  propjosed. 

Fifteen  of  the  18  proposed  taxa  are 
variously  threatened  by  feral  animals. 
Of  the  imgulates  tkat  have  become 
established  on  Mclokai  during  the  past 
deer  [Cervus  axis) 
I  the  greatest  impact  on 


150  years,  the  axia 
has  probably  had 
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the  native  vegetation.  Eight  axis  deer, 
introduced  to  Molokai  in  1868  [Culliney 
1988,  Toinich  1986),  increased  to 
thousands  of  animals  by  the  19608  (Graf 
and  Nichols  1966).  By  the  turn  of  the 
century,  the  deer  had  occupied  much  of 
the  dry  to  mesic  lowland  areas  and  were 
also  foimd  in  the  wet  forests  of  East 
Molokai  (Graf  and  Nichols  1966,  van 
Riper  and  van  Riper  1982),  where  herds 
so  damaged  the  vegetation  that 
professional  hunters  were  hired  to 
control  their  numbers  (Gulliney  1988). 
The  native  vegetation  has  suffered 
irreparable  damage  from  overgrazing  by 
these  animals.  Deer  degrade  the  habitat 
by  trampling,  consuming,  and 
overgrazing  vegetation,  which  removes 
groimd  cover,  exposing  the  soil  to 
erosional  actions  (J.  Lau,  pers.  comm.^ 
1990].  Alien  plant  species  are  then  able 
to  exploit  the  newly  disturbed  areas. 

A  large  portion  of  the  axis  deer 
population  on  Molokai  has  been  actively 
managed  for  recreational  hunting  by  the- 
Division  of  Forestry  and  Wildlife  since 
1959.  The  maximum  allowable  limit  is 
only  one  male  deer  per  hunting  trip;  the 
remainder  are  managed  to  provide  a 
sustainable  yield  (Hawaii  Department  of 
Land  and  Natural  Resources  (DLNR) 
1988).  Its  future  as  a  game  species  is 
assured  because  of  its  popularity  among 
hunting  organizations  and  its 
adaptability  to  the  environment  of 
Molokai  (Tomich  1966).  At  present,  five 
of  the  seven  managed  hunting  areas  on 
Molokai  are  within  the  Molokai  Forest 
Reserve.  Many  areas  lack  maintained 
boundary  fences  that  would  prevent 
deer  from  entering  more  fragile  habitats 
to  the  north  (Guddihy  et  aJ.  1962)  and 
non-game  areas  to  the  east.  Recently 
axis  deer  have  begun  to  enter  the 
windward  valleys  and  northern 


coastline  of  East  Molokai  where  they 
were  not  previously  observed  (J.  Lau, 
pera.  conun.,  1990).  Axis  deer  are 
threatening  the  coastal  habitats  of 
Brighamia  rockii  and  Tetramolopium 
rockii  and  the  montane  habitats  of 
Melicope  reflexa,  Pritchardia  munroi, 
and  Stenogyne  bifida  (Bruegmann  1990; 
HHP  1990h2, 199001;  J.  Lau.  pers.  comra.. 
1990).  The  lowland  habitat  of  Bidens 
wiebkei  is  also  threatened  by  axis  deer 
(GPG 1991). 

Introduced  to  Molokai  in  the  early 
18008,  the  goat  [Capra  hircus] 
population  flourished  despite  losses  to 
the  goatskin  trade  that  spanned  most  of 
that  century  (Guddihy  and  Stone  1990). 
Currently  feral  goats,  unlike  axis  deer, 
degrade  Molokai's  higher  elevation  dry 
forests  (Stone  1985)  and  are  now 
invading  the  wetter  regions  along  the 
northern  coast  of  East  Molokai  {].  Lau, 
pers.  comm.,  1990).  The  impact  of  feral 
goats  on  native  vegetation  is  similar  to 
that  described  for  deer  (Guddihy  et  al. 
1982,  Scott  et  al.  1986).  Although 
northeastern  Molokai  is  considered  one 
of  the  most  remote  and  inaccessible 
places  in  the  main  Hawaiian  islands,  the 
vegetation  there  is  predominantly  exotic 
(Gulliney  1988).  The  replacement  of 
native  vegetation  is  attributed  to  the 
large  number  of  goats.  Due  to  their 
agility,  goats  are  able  to  reach 
vegetation  not  usually  accessible  to 
other  animals  (Culliney  1988).  As  a 
result,  various  native  plants  are 
conflned  to  areas  inaccessible  to  goats. 
For  example,  Brighamia  rockii  persists 
on  steep  ledges  out  of  the  reach  of  goats 
and  is  unhkely  to  reestablish  in  any 
place  accessible  to  them  (Gulhney  1988, 
HHP  1990b3).  The  sole  populations  of 
Sileiie  alexandri  and  Silene  lanceolata 
at  Makolelau,  the  Bidens  wiebkei 
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popoiation  at  N4akakupaia,  populattona 
of  Canavolia  moiokaiensis.  Hibiscus 
amottianua  up.  immaculatua,  and 
Stenogyne  bifida  along  the  northern 
shore  of  Bast  Motokai,  and  the  only 
known  wild  Pritchardia  munroi  pabn 
are  threatened  by  goats  (Bmegmann 
1980;  CPC  1981:  Gamett  1980;  Gerum 
1989:  HHP  1900g5, 1990)1. 1990U. ).  Lau, 
pers.  comnu  1990).  The  Hawaii  Island 
populations  of  Siiene  hnceolata  located 
at  Pohakuloa  Training  Area  are  also 
threatened  by  feral  goats  found 
throughout  the  region.  Because  goats  are 
managed  by  the  State  as  a  game  animal, 
hunting  is  encouraged.  This  activity 
increases  the  potential  of  vegetation 
being  trampled  by  hunters  and  increases 
the  threat  of  hunting-related  firet. 

Unlike  axis  deer  and  goats,  pigs  [Sua 
scrofa)  are  generally  restricted  to  the 
wetter  forested  regions  of  Molokai, 
predominantly  in  the  Molokai  Forest 
Reserve  where  the  majority  of  the 
proposed  plants  are  located.  Well 
known  as  a  major  destroyer  of  these 
forest  habitats,  feral  pigs  root 
extensively,  trample  native  vegetation 
cover,  and  generally  degrade  native 
habitat  (Cuddihy  and  Stone  1990,  Stone 
1985,  van  Riper  and  van  Riper  1982).  Not 
only  are  feral  pigs  major  disseminators 
of  alien  plant  seeds  by  carrying  them 
intemaDy  or  on  their  bodies,  but  they 
often  carry  the  seeds  into  more  pristine 
forests,  further  degrading  the  native 
ecosystem.  In  East  Molokai's  wet  upland 
forests,  pigs  are  destroying  the  habitat 
of  most  populations  of  Canavolia 
moiokaiensis,  Cyanea  mannii,  and 
Melicope  reflexa,  both  populations  of 
Clermontia  oblongifolia  ssp.  brevipes, 
the  only  known  population  of 
Phylloategia  mannii,  and  the  single 
remaining  individual  of  Hedyotis  mannii 
(CPC  1991;  Dalton  1984; ).  Lau,  pers. 
comm.,  1990).  Pigs  also  threaten  the 
Kawela  guldi  population  of  Stenogyne 
bifida  on  Molokai  and  locally  degrade 
the  habitat  of  Siiene  hnceolata  on  the 
island  of  Hawaii  (Aplet  et  al.  n.d..  HPCC 
1990c).  The  only  surviving  plant  of 
Pritchardia  munroi  in  the  wild  was 
recently  fenced  to  protect  it  from  pigs 
and  other  ungulates  (CPC  1991). 
Therefore,  feral  pigs  are  no  longer  a 
direct  threat  to  this  plant,  although  they 
continue  to  degrade  the  habitat  outside 
the  fenced  exdosure,  making  it  anlUcely 
that  seedlings  will  become  established 
there.  Eradication  efforts  in  The  Nature 
Conservancy  (TNCH)  preserves  include 
public  hunting;  many  other  areas  of  East 
Molokai  also  have  public  hunting 
programs  (E.  Misaki,  pers.  comm^  I960). 
However,  feral  pigs  are  invasive 
animal*  and  often  inhabit  gnlchea  and 
areas  not  frequented  by  hunters  or 


management  personnel,  hidering  the 
control  of  these  animals  in  remote  sites. 

Feral  sheep  [Ovis  aries)  have  become 
firmly  established  on  the  island  of 
Hawaii  (Tomich  1986)  since  their 
introduction  almost  200  years  ago 
(Cuddihy  and  Stone  1990).  Like  feral 
goats,  sheep  roam  the  upper  elevation 
dry  forests  of  Mauna  Kea  (above  3,300  ft 
(1,000  m)),  including  Pohakuloa  Training 
Area,  causing  damage  similar  to  that  of 
goats  (Stone  1985).  Sheep  have 
decimated  vast  areas  of  native  forest 
and  shmbland  on  Mauna  Kea  and 
continue  to  do  so  as  a  managed  game 
species.  Sheep  threaten  the  habitat  of 
Siiene  hnceolata  and  at  least  two  listed 
endangered  plant  species  (Cuddihy  and 
Stone  199a  Shaw  et  al.  1990,  Stone 
1985). 

Although  not  a  direct  threat  to  the 
proposed  plant  taxa  at  present,  cattle 
\Bo8  taurus)  ranching  on  Molokai  has 
played  a  significant  role  over  most  of 
the  past  150  years  in  reducing  areas  of 
native  vegetation  to  vast  pastures  of 
alien  grasses  (Cuddihy  and  Stone  1990, 
Pekelo  1973,  Stone  1985).  In  1960 
approximately  61  percent  of  Mol(^ai's 
land  area  was  devoted  to  grazing, 
primarily  the  lower  elevation  dry  to 
mesic  forests,  shniblands,  and 
grasslands  of  West  and  central  Molokai 
(Baker  1961).  Cattle  degraded  the 
habitat  by  trampling  and  feeding  on 
vegetation,  eventually  opening  up  the 
ground  cover,  exposing  the  soil,  and 
increasing  its  vulnerability  to  erosion 
(Cuddihy  and  Stone  1990,  Lindgren  1908, 
Pekelo  1973).  Red  erosional  scars 
resulting  from  decades  of  cattle 
disturbance,  exacerbated  by  other  feral 
ongulate  activities,  are  still  evident  on 
West  Molokai  and  upper  elevation 
ridges  of  East  Molokai.  Cattle  have  also 
facihtated  the  spread  of  alien  grasses 
and  other  plants  (Cuddihy  and  Stone 
1990).  Because  of  this  alteration  of 
vegetation,  natural  areas  became  limited 
to  the  upper  elevation  mesic  to  wet 
forests  of  East  Molokai,  where  the  State 
designated  a  single  protected  area:  The 
Molokai  Forest  Reserve.  Most  of  the 
proposed  taxa  are  restricted  to  this 
forest  reserve,  which  occupies  about  30 
percent  of  Molokai's  land  area  [Baker 
1961).  As  the  fences  separating  cattle 
ranches  from  the  forest  reserve  began  to 
deteriorate  over  time,  cattle  from  low 
elevation  pastives  were  free  to  enter  the 
forest  reserve,  further  degrading  the 
native  forest  (Cuddihy  anid  Stone  1990, 
Pekelo  1973.  Pratt  1973). 

In  the  early  19708.  in  an  effort  to  keep 
bovine  toberculosie  from  entering 
domestic  stock,  a  total  of  375  wild  cattle 
were  eradicated  from  the  forest  reserve 
(Pekek)  1973).  Becaoae  this  did  not 


eltantoate  tuberculosis,  domestic  cattle 
were  ers<K€ated  from  the  island 
between  1965  and  1986.  After  a 
mandatory  1-year  hiatus,  ranches  were 
allowed  to  reintroduce  non-breeding 
and  later  breeding  animals,  such  that 
the  cattle  population  on  Molokai  is  now 
growhig  (Molokai  Ranch,  Ltd.  1988a;  ). 
Lau,  pers.  comm.,  1980).  At  present, 
cattle  are  limited  to  a  large  private 
ranch  on  West  Molokai  with  over  1,800 
animals  and  small  private  ranches  on 
East  Mdokai  (Molokai  Ranch.  Ltd. 
1988a  to  19e8c:  E.  Misaki,  pers.  comm., 
1990).  Cattle  are  not  known  to  have 
entered  the  Molokai  Forest  Reserve 
since  their  reintroduction  to  the  island  in 
1987  (William  Falconer,  Maui 
Department  of  Agriculture,  pers.  comm.. 
1991).  However,  on  West  Molokai  there 
are  reports  of  cattle  in  Moomomi 
Preserve  (HPCC  1990e},  where  a 
protective  fence  is  to  be  erected  shortly 
to  protect  Tetramolopium  rockii  and 
other  unique  native  plants  (E.  Misaki, 
pers.  comm.,  1990).  Until  the  fencing  is 
completed,  cattie  will  continue  to 
degrade  the  habitat  of  T.  rockii.  The 
future  of  cattle  and  their  impact  on  the 
native  vegetation  of  Molokai,  including 
the  16  proposed  taxa,  is  uncertain. 
However,  as  cattle  ranching  becomes  a 
more  impwtant  economic  activity  on  the 
island,  the  impact  of  cattle  will  likely  be 
increasingly  deleterious. 

Cattle  ranching  was  the  island's 
primary  industry  until  the  1920,  when 
pineapple  cultivation  was  introduced  to 
boost  the  then  faihng  economy 
(Bottenfield  1958).  Most  of  the  land  used 
for  this  form  of  agriculture  had  already 
been  altered  through  decades  of 
extensive  ranching  activities.  However, 
until  the  pineapple  industry's  decline  in 
the  1970' s,  pineapple  cultivation 
contributed  significantly  to  the  high 
degree  of  erosion  (Cuddihy  and  Stone 
1990,  Wagner  et  al.  1985).  More  recently, 
economic  growth  has  been  based  largely 
on  tourism  (Plasch  1985).  Hotels  are 
being  proposed  in  conjunction  with  an 
anticipated  increase  in  the  tourist 
industry.  Although  development  is 
limited  at  present  to  the  primary  tourist 
destination  of  Kahiakoi  on  Molokai's 
western  end.  it  is  inevitable  that 
development  will  affect  the  native 
vegetation  elsewhere  on  the  island.  For 
example,  a  water  diversion  plan 
currently  under  discussion  proposes  the 
extension  of  a  tunnel  eastward  from 
Waikohi  Stream,  now  being  tapped,  to 
other  potential  watershed  sources  such 
as  Pelekunu  Valley.  Under  civrent 
methods  of  tunnel  development 
construction  at  the  surface  level  is  Hkely 
to  favor  the  spread  of  alien  plant  species 
(Alan  Holt,  TNCH,  pers.  comm.,  1980). 
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Seven  of  the  IB  taxa  being  proposed 
for  listing  are  threatened  by  competition 
with  1  or  more  alien  plant  species  (see 
Table  1).  Noxious  alien  plants  such  as 
Schinus  terebinihifolius  (Christmas 
berry)  have  invaded  the  dry  to  mesic 
lowland  areas,  titroduced  to  Hawaii 
before  1911.  Chnstmas  berry  has  had 
particularly  detijimental  impacts 
(Cuddihy  and  Stone  1990).  Its  spread  is 
facilitated  by  th^  opening  of  the  ground 
cover  and  canojiy  by  feral  ungulates. 
This  fast-growing  tree  is  considered  one 
of  the  major  alien  plant  problems 
affecting  the  native  vegetation  of 
Molokai  because  it  is  able  to  form  dense 
thickets  that  displace  other  plants 
(Cuddihy  and  SJone  1990:  Smith  1985:  ]. 
Lau,  pers.  comni.  1990).  It  is  spreading 
in  Kalaupapa,  VVaikolu,  and  throughout 
Halawa  (Kirch  and  Kelly  1975;  Linney. 
in  press;  ].  Lau,  pers.  comm.,  1990). 
where  it  presenly  threatens  the  habitat 
of  four  of  the  fivje  populations  olBidens 
wiebkei  and  ma^  threaten  populations 
of  Bhghamia  rotkii  (HHP  1990b3). 

With  the  introlduction  of  cattle,  goats, 
and  deer  and  th^  development  of 
organized  ranching,  the  native  forests  in 
many  parts  of  tJ^  State  were  converted 
to  vast  pastures  lof  alien  grasses.  Of  the 
alien  grasses  that  have  become 
established  on  Molokai.  Melinus 
minutiflora  (molasses  grass)  is  probably 
the  most  disruptive  to  its  native  dry 
forests.  First  introduced  as  cattle  fodder 
(Bottenfield  195i).  then  planted  for 
erosion  control  jCuddihy  and  Stone 
1990).  this  alien  Species  quickly  spread 
to  dry  and  mesi^  forests  previously 
disturbed  by  untulates.  Molasses  grass 
produces  a  dense  mat  capable  of 
smothering  plants  (Smith  1985). 
essentially  preventing  seedling  growth 
and  native  plant  reproduction  (Cuddihy 
and  Stone  1990)1  As  a  fuel  for  Hre. 
molasses  grass  htensifles  its  heat  and 
carries  fire  into  areas  with  woody  plants 
(Cuddihy  and  Sibne  1990.  Smith  1985).  It 
is  able  to  spreaq  prolifically  after  a  fire 
and  effectively  dompete  with  less  fire- 
adapted  native  plant  species,  creating  a 
dense  stand  of  qlien  grass  where  forests 
once  stood.  Molasses  grass  is  becoming 
a  major  probleni  in  dry  sites  along  the 
many  leeward  ridges  of  East  Molokai. 
Also  affected  aije  the  lower  portions  of 
Kamakou  Preserve  and  outlying  areas  to 
the  south  ().  Lai^  pers.  comm.  1990). 
Here  all  five  populations  of  Schiedea 
lydgatei,  populaitions  of  Canavalia 
molokaiensis,  a:  id  the  single  known 
plant  ofHedyot.  s  mannii  are  threatened 
by  invading  molasses  grass  (HHP 
1990fl.  1990c4;  jj  Lau,  pere.  comm..  1990). 
The  southern  section  of  Halawa. 
containing  a  po]  lulation  olBidens 
wiebkei.  is  also  infested  (HHP  1990a3). 


IMI 


Other  proposed  plant  taxa  found  near 
molasses  grass  are  not  presently 
threatened,  because  they  grow  in 
gulches  and  wetter  areas  where  the 
intact  ground  cover  makes  invasion  by 
molasses  grass  difficult. 

Prosopis  pallida  (kiawe).  a  common 
deciduous  tree  found  in  arid,  low- 
elevation,  disturbed  sites  on  Molokai 
(Smith  1985.  Wagner  et  ai  1990),  has 
invaded  areas  adjacent  to  the  hardened 
sand  dunes  of  Moomomi  Preserve  where 
Tetramolopium  rockii  grows  (HHP 
1990ol: ).  Lau.  pers.  comm.,  1990).  Kiawe 
shades  the  ground  cover  and  its  vast 
root  system  dries  the  substrate  by 
utilizing  all  available  water  (Smith 
1985).  It  thus  competes  with 
Tetramolopium  rockii  for  light,  space, 
and  moisture  (E.  Misaki.  pers.  comm.. 
1990). 

Of  the  naturalized  species  in  the 
melastome  family.  Clidemia  hirta 
(Koster's  curse)  has  become  one  of  the 
most  disruptive  invaders  of  Hawaii's 
ecosystems  (Cuddihy  and  Stone  1990). 
First  reported  from  the  island  of  Oahu  in 
1941.  Koster's  curse  quickly  invaded  the 
other  Hawaiian  islands  and  now 
occupies  more  than  23  sq  mi  (60  sq  km) 
on  East  Molokai.  primarily  in  Pelekunu 
and  Wailau  valleys  (Cuddihy  and  Stone 
1990).  This  noxious  shrub  forms  a  dense 
understory  up  to  6  ft  (2  m]  tall,  shading 
other  plants  and  hindering  plant 
regeneration  (Smith  1985).  Koster's  curse 
threatens  to  replace  the  Wailau- 
Mapulehu  summit  ridge  population  of 
Melicope  reflexa  (HHP  1990h2:  J.  Lau. 
pers.  comm.,  1991). 

Pennisetum  setaceum  (fountain  grass) 
is  a  fire-adapted  bunch  grass  that  has 
spread  rapidly  over  bare  lava  flows  and 
open  areas  on  the  island  of  Hawaii  since 
its  introduction  in  the  early  1900s. 
Fountain  grass  is  particularly 
detrimental  to  Hawaii's  dry  forests 
because  it  is  able  to  invade  areas  once 
dominated  by  native  plants,  where  it 
interferes  with  plant  regeneration, 
carries  fires  into  areas  not  usually  prone 
to  fires,  and  inereases  the  likelihood  of 
fires  (Cuddihy  and  Stone  1990.  Smith 
1985).  The  Chamaesyce  olowaluana 
('akoko)  forests  on  the  island  of  Hawaii, 
apparently  former  habitat  of  Silene 
lanceolata,  have  burned  repeatedly  and 
are  now  largely  replaced  by  fountain 
grass  (R.  Shaw,  pers.  comm.,  1991).  This 
alien  plant  is  present  in  the  habitat  of 
another  population  of  Silene  lanceolata 
on  the  island  of  Hawaii,  where  it  is 
likely  to  become  a  more  serious 
problem. 

Fire  is  a  major  threat  to  the  proposed 
plant  species  found  in  dry  to  mesic 
habitats,  especially  in  the  lower  portions 
of  Kamakou  Preserve  and  adjacent 


areas  to  the  south,  where  populations  of 
Schiedea  lydgatei.  Silene  alexandri,  and 
Silene  lanceolata  are  located  (Cuddihy 
et  al.  1982: ).  Lau.  pers.  comm..  1990;  E. 
Misaki,  pers.  comm.,  1991).  Populations 
olBidens  wiebkei  at  Halawa  and 
Tetramolopium  rockii  a\  Moomomi  are 
also  threatened  by  fire  (CPC 1991;  HHP 
1990ol).  For  reasons  previously 
discussed,  the  presence  of  molasses 
grass  greatly  enhances  the  potential  and 
destructiveness  of  fires.  For  example,  in 
1988  a  human-caused  fire  consumed 
roughly  15  sq  mi  (38  sq  km)  of  shrubland 
and  forest  from  the  southern  coastline  of 
East  Molokai  to  the  southwest  comer  of 
Kamakou  Preserve,  about  3.5  mi  (5.5  km) 
inland  (E.  Misaki,  pers.  comm..  1990). 
and  may  possibly  have  destroyed  four  of 
the  five  populations  of  Schiedea 
lydgatei.  Molasses  grass  was  the  main 
carrier  of  that  fire  (E.  Misaki,  pers. 
comm..  1991).  Although  fires  are  not 
fi-equent  at  Moomomi,  a  single  fire  could 
bum  extensively  through  dry  shrub  and 
grassland  and  destroy  portions  of  the 
Tetramolopium  rockii  populations  that 
grow  there  (E.  Misaki.  pers.  comm., 
1990).  The  dry  to  mesic  habitat  of 
Pritchardia  munroi  is  also  threatened  by 
fire  (CPC  1991,  HHP  1990J1). 

Natural  fires  and  fires  accidentally  set 
by  hunters  or  military  ordnance  or 
personnel  within  Pohakuloa  Training 
Area  (PTA)  on  the  island  of  Hawaii 
threaten  native  vegetation  on  the 
leeward  side  of  Mauna  Kea  (Herbst  and 
Fay  1979),  including  the  habitat  of  three 
populations  of  Silene  lanceolata. 
Although  the  habitat  of  Hawaii  Island 
populations  of  S.  lanceolata  at  Kipuka 
Alala  and  Kipuka  Kalawamauna  has 
apparently  been  bumed  repeatedly, 
those  populations  are  still  present  (R. 
Shaw.  pers.  comm.,  1991).  This  suggests 
the  possibility  that  this  species  may  be 
tolerant  to  fire.  However,  fire-adapted 
grasses  already  at  these  sites  can 
exploit  newly  bumed  areas  more  rapidly 
than  woody  species  (Cuddihy  and  Stone 
1990)  (presumably  including  S. 
lanceolata),  resulting  in  the  conversion 
of  native  shrubland  to  land  dominated 
by  alien  grasses.  Fire  is  therefore  at 
least  an  indirect  and  serious  threat  to 
this  species.  In  order  to  protect  the 
Kipuka  Kalawamauna  population  from 
fires,  the  U.S.  Army  has  installed 
firebreaks  and  now  redirects  ordnance 
firing  away  from  that  Kipuka.  The  Army 
is  also  developing  plans  to  protect  the 
newly  discovered  Kipuka  Alala 
population. 

Habitat  disturbance  caused  by  human 
activities  threatens  four  of  the  proposed 
taxa.  Military  exercises  at  PTA  on  the 
island  of  Hawaii  may  have  threatened 
Silene  lanceolata  in  the  past.  Planned 
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military  maneuvers  are  now  being 
reevaluated  in  light  of  the  recent 
discovery  of  the  Kipulta  Alala  and 
Kipuka  kalawamauna  populations  of 
that  species.  Recreational  activities  such 
as  fishing  and  camping  have  drawn 
people  to  M oomomi  Preserve  and  the 
adjacent  coastline.  The  population  of 
Tetramolopium  rockii  on  State-owned 
Hawaiian  Home  Lands  east  of 
Moomomi  Preserve  is  subject  to 
disturbance  by  vehicles  passing  along 
two  jeep  roads  that  run  through  that 
population  (HPCC  1990e;  EL  Misaki.  pers. 
comm..  1990),  which  represents  almost 
25  percent  of  the  individuals  of  that 
species.  Although  the  human  impact  on 
the  spray  zone  population  of  T.  rockii  on 
Kalaupapa  Peninsula  is  now  minimal, 
greater  impacts  may  result  from  the 
expected  increase  in  visitor  use  after  the 
residents  of  Kalaupapa's  Hansen's 
disease  settlement  live  out  their  lives 
(Canfield.  in  press;  Greene  1985;  United 
States,  National  Park  Service  (NPS) 
1986).  A  population  olBidens  wiebkei  at 
Makakupaia.  representing 
approximately  half  the  total  individuals 
of  that  species,  grows  along  a  jeep  road. 
Off^-road  activity  would  damage  a 
significant  portion  of  that  population. 
One  of  the  three  populations  of 
Stenogyne  bifida  is  located  near  a 
hiking  trail  at  Kawela  and  has  the 
potential  of  being  trampled  or  collected 
(S.  Anderson,  pers.  comm.,  1990). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
factor,  but  unrestricted  collecting  for 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity  and 
would  seriously  impact  the  11  taxa 
whose  low  numbers  make  them 
especially  vulnerable  to  disturbances. 
Such  disturbance  could  promote  erosion 
and  greater  ingression  of  alien  plant 
species. 

C.  Disease  or  Predation 

No  evidence  of  disease  has  been 
reported  for  the  16  proposed  taxa.  Rats 
[Rattus  spp.)  are  known  to  eat  the  fruits 
of  Pritchardia  munroi  (CPC 1991). 
Although  the  incidence  of  rats  in  the 
vicinity  of  the  last  remaining  wild  plant 
appears  to  be  low,  the  fence  that  was 
erected  to  protect  that  plant  from 
foraging  animals  does  not  prevent  rats 
from  continuing  to  feed  on  the  fruit 
(Gamett  1989,  HHP  19g0jl).  A  more 
important  threat  is  that  of  foraging  by 
goats  and  other  ungulates  in  the  area, 
which  has  resulted  in  there  being  no 
successful  regeneration  of  the  palm 


(CPC  1991,  Gerum  1989).  There  is  no 
direct  evidence  that  rats  feed  on 
Brighamia  rockii,  Clermontia 
oblongifolia  ssp.  brevipes,  Cyanea 
mannii,  or  Cyanea  procera.  However, 
such  evidence  does  exist  for  related 
Clermontia  and  Cyanea  species  in 
similar  habitat  on  other  islands  ().  Lau, 
pers.  comm.,  1990).  Because  rats  are 
found  in  remote  areas  on  Molokai,  it  is 
likely  that  predation  occurs  on  these 
four  proposed  taxa  as  well  (CPC  1991; 
HPCC  199Ga; ).  Lau,  pers.  comm.,  1990). 
A  goat  enclosure  experiment  on  the 
island  of  Hawaii  demonstrated  that 
Canavalia  hawaiiensis,  a  relative  of  the 
proposed  Canavalia  molokaiensis,  is 
consumed  by  goats  (St.  John  1972).  It  is 
possible  that  goats  also  eat  C 
molokaiensis.  At  Moomomi,  axis  deer 
graze  primarily  on  introduced  plants 
inland  of  the  dunes  (Bruegmann  1986). 
but  they  are  also  likely  to  consume 
Tetramolopium  rockii  where  it  is  the 
dominant  ground  cover.  While  there  is 
no  direct  evidence  of  predation  by 
imgulates  on  any  of  the  proposed  taxa, 
they  are  not  known  to  be  unpalatable  to 
goats,  deer,  or  cattle.  Predation  is 
therefore  a  probable  threat  at  sites 
where  those  animals  have  been  reported 
potentially  affecting  10  of  the  taxa: 
Bidens  wiebkei,  Brighamia  rockii, 
Canavalia  molokaiensis.  Hibiscus 
amottianus  ssp.  immaculatus,  Melicope 
reflexa,  Pritchardia  munroi,  Silene 
alexandri,  Silene  lanceolata,  Stenogyne 
bifida,  and  Tetramolopium  rockii. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

All  16  proposed  taxa  have  populations 
located  on  privately-owned  land.  Nine 
taxa  are  found  exclusively  on  private 
land.  Of  the  remaining  taxa,  six  also 
occur  on  State  land  (including  one 
species  located  on  the  boundary 
between  State  and  private  land)  and  one 
occurs  on  Federal  land.  There  are  no 
State  laws  or  existing  regulatory 
mechanisms  at  the  present  time  to 
protect  or  prevent  hirther  decline  of 
these  plants  on  private  land.  However. 
Federal  listing  would  automatically 
invoke  listing  under  Hawaii  State  law. 
which  prohibits  taking  and  encourages 
conservation  by  State  Government 
agencies.  State  regulations  prohibit  the 
removal,  destruction,  or  damage  of 
plants  found  on  State  lands.  However, 
the  regulations  are  difficult  to  enforce 
because  of  limited  personnel. 

Hawaii's  Endangered  Species  Act 
(HRS.  Sect.  195D-4(a))  states.  "Any 
species  of  aquatic  life,  wildlife,  or  land 
plant  that  has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (of  1973)  shall 
be  deemed  to  be  an  endangered  species 


under  the  provisions  of  this  chapter  and 
any  indigenous  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
shall  be  deemed  to  be  a  threatened 
species  under  the  provisions  of  this 
chapter."  Further,  the  State  may  enter 
into  agreements  with  Federal  agencies 
to  administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement  or 
protection  of  endangered  species  (HRS, 
Section  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of 
these  16  plant  taxa  would  therefore 
reinforce  and  supplement  the  protection 
available  under  State  law.  The  Act 
would  also  offer  additional  protection  to 
these  16  taxa  because  if  they  were  to  be 
listed  as  endangered  or  threatened,  it 
would  be  a  violation  of  the  Act  for  any 
person  to  remove,  cut  dig  up,  damage, 
or  destroy  any  such  plant  in  an  area  not 
under  Federal  jurisdiction  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  course  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  small  number  of  populations  and 
of  individual  plants  of  many  of  these 
taxa  increases  the  potential  for 
extinction  from  stochastic  events.  The 
limited  gene  pool  may  depress 
reproductive  vigor,  or  a  single  human- 
caused  or  natural  environmental 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  or  the  only 
known  extant  population.  For  example, 
6  of  the  taxa  are  known  from  a  single 
population:  Clermontia  oblongifolia  ssp. 
brevipes  and  Pritchardia  munroi  (each 
reduced  to  a  single  remaining  plant); 
Cyanea  procera  and  Hedyotis  mannii 
(each  numbering  only  2  plants); 
Phyllostegia  mannii  (4  plants);  and 
Silene  alexandri  (fewer  than  10  plants). 
All  of  the  16  proposed  taxa  are  known 
from  7  or  fewer  populations,  11  of  them 
from  fewer  than  5  populations.  Eleven  of 
the  proposed  taxa  are  estimated  to 
number  no  more  than  100  known 
individuals  (see  Table  1.). 
Approximately  22  plants  oi  Pritchardia 
munroi  are  in  cultivation  in  various 
arboreta  and  institutions  throughout  the 
world  (Gerum  1989).  However,  little  is 
known  about  the  genetics  of  this  species 
and  it  is  unclear  whether  hybridization 
with  other  species  occurs,  resulting  in 
the  questionable  species  integrity  of  the 
cultivated  plants.  It  is  not  clear  whether 
selffng  or  outcrossing  (outbreeding) 
occurs  or  whether  the  second  generation 


47730 Fe^ral  RegUter  /  Vol.  56.  No.  183  /  Friday.  September  2D,  1991  /  Proposed  Rules 


seeds  are  viable  (Derral  Herbst,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm., 
1990). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  avails  )le  regarding  the  past, 
present,  and  future  threats  faced  by 
these  taxa  in  deter  nining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  15  taxa.  Bidens 
weibkei,  Brighawh  i  rockii,  Canavalia 
Molokaiensis,  Clei  montia  oblongifolia 
ssp.  brevipes,  Cyai  leo  mannii.  Cyanea 
procera.  Hedyotis  Tiannii,  Hibiscus 
amottianus  ssp.  in  maculctus,  Melicope 
reflexa,  Phy/losteg  'a  mannii. 
Pritchardia  munro, ,  Schiedea  lydgatei, 
Silene  alexandri,  S  Hene  lanceolata,  and 
Stenogyne  bifida.  4s  endangered  and  the 
species  Tetramohj^ium  rockii  as 
threatened. 

All  of  the  taxa  pi  oposed  for  listing  as 
endangered  are  kn^  )wn  from  7  or  fewer 
populations,  and  i:  taxa  are  estimated 
to  number  fewer  th  an  100  individuals. 
The  15  taxa  are  thrieatened  by  1  or  more 
of  the  following:  Habitat  degradation 
deer,  feral  goats, 
tie;  competition  from 
reational  activities; 
g  exercises.  Small 


and/or  predation 

pigs,  sheep,  and 

alien  plants;  fire: 

and  military  train 

population  size  makes  these  taxa 

particularly  vulnerable  to  extinction 

from  stochastic  events.  Because  these  15 

taxa  are  in  danger  pf  extinction 

throughout  all  or  a  significant  portion  of 

their  ranges,  they  fit  the  definition  of 

endangered  as  defiled  in  the  Act 

Although  all  populations  of 
Tetramolopium  roqkii  are  threatened  to 
some  degree  by  competition  with  alien 


plants,  habitat  dest 
predation  by  feral  i 
human  activities. 


ction  and 
nimals,  fire,  and/or 
e  relatively  large 
number  of  existinglindividuals  of  T. 
rockii  reduces  the  likelihood  that  this 
species  will  becomje  extinct  in  the  near 
future.  Because  th^  threats  facing  T. 
rockii  are  limited  a|t  present,  this  species 
is  not  now  in  imme  diate  danger  of 
extinction  throughc  lut  all  or  a  significant 
portion  of  its  range .  However,  T.  rockii 
Is  likely  to  become  endangered  in  the 
foreseeable  future  if  the  threats  are  not 
curbed.  As  a  result  Tetramolopium 
rockii  fits  the  defin  ition  of  a  threatened 
species  as  defined  in  the  Act 

Critical  habitat  is  not  being  proposed 
for  the  16  taxa  included  in  this  rule,  for 
n  the  "Critical 
this  proposal. 


reasons  discussed 
Habitat"  section  o 


IMI 


Critical  Habitat 

Section  4(a)(3)  o^  the  Act  as  amended, 
requires  that  to  tha  maximum  extent 
prudent  and  deterqiinable,  the  Secretary 
designate  critical  bjabitat  at  the  time  a 
species  is  determir  ed  to  be  endangered 
or  threatened.  The  Service  finds  tluit 


designation  of  critical  habitat  is  not 
presently  prudent  for  these  taxa.  Such  a 
determination  would  result  in  no  known 
benefit  to  the  taxa.  Eleven  of  the  taxa 
have  extremely  low  total  populations 
and  face  anthropogenic  threats  (see 
Factor  B  in  "Summary  of  Factors 
Affecting  the  Species").  The  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register 
and  local  newspapers  as  required  in  a 
proposal  for  critical  habitat  would 
increase  the  degree  of  threat  to  these 
plants  from  take  take  or  vandalism  and. 
therefore,  could  contribute  to  their 
dechne  and  increase  enforcement 
problems.  The  listing  of  these  taxa  as 
either  endangered  or  threatened 
pubhcizes  the  rarity  of  the  plants  and. 
thus,  can  make  these  plants  attractive  to 
researchers,  curiosity  seekers,  or 
collectors  of  rare  plants.  All  involved 
parties  and  the  major  landowners  have 
been  notified  of  the  general  location  and 
importance  of  protecting  the  habitat  of 
these  taxa.  Protection  of  the  habitat  of 
the  taxa  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process. 

There  are  two  known  Federal 
activities  within  the  currently  known 
habitats  of  these  plants.  Three 
populations  of  Silene  lanceolata  are 
known  from  the  Pohakuloa  Training 
Area  (PTA)  on  the  Island  of  Hawaii: 
One  population,  which  has  not  been 
seen  for  over  40  years,  was  located  in 
the  northern  part  of  PTA;  another 
population  is  in  the  Kipuka 
Kalawamauna  Endangered  Plants 
Habitat  an  area  of  PTA  cooperatively 
designated  by  the  U.S.  Army,  the  U.S. 
Fish  and  Wildlife  Service,  the  Hawaii 
Department  of  Fish  and  Wildlife,  and 
the  Hawaii  Department  of  Land  and 
Natural  Resources:  and  the  third 
population  is  in  Kipuka  Alaka.  Existing 
firebrealcs  and  redirection  of  ordnance 
firing  away  from  Kipuka  Kalawamanua 
will  help  protect  that  population,  and 
the  Army  is  now  developing  plans  to 
protect  the  newly  discovered  Kipuka 
Alala  population.  Three  of  the  seven 
populations  of  Canavalia  molokaiensis 
and  one  of  the  four  populations  of 
Tetramolopium  rockii  are  found  in 
Kalaupapa  National  Historical  Park. 
Although  the  State  of  Hawaii  owns  the 
land  where  these  populations  are  found, 
the  National  Park  Service  leases  and 
manages  the  area.  Federal  laws  protect 
all  plants  in  the  park  from  damage  or 
removal.  The  involved  Federal  agencies 
are  aware  of  the  presence  and  location 
of  these  species,  and  any  Federal 
activities  that  may  affect  the  continued 
existence  of  these  plants  will  be 
addressed  through  the  section  7 
consultation  process.  Therefore,  the 


Service  finds  that  designation  of  critical 
habitat  for  these  taxa  is  not  prudent  at 
this  time,  because  such  designation 
would  increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  would  be 
unlikely  to  aid  in  the  conservation  of 
these  taxa. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  hsting  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Some  populations  of  two  species, 
Canavalia  molokaiensis  and 
Tetramolopium  rockii,  are  located  in 
Kalaupapa  National  Historical  Park. 
Laws  relating  to  national  parks  prohibit 
damage  or  removal  of  any  plants 
growing  in  the  parks.  Most  of  the  known 
individuals  of  Silene  lanceolata  are 
located  within  Pohakuloa  Training  Area 
on  the  Island  of  Hawaii.  Firebreaks  and 
redirection  of  firing  exercises  away  from 
the  listed  plant  species  at  Kipuka 
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Kalawamauna  will  help  protect  the 
population  of  Silene  lanceolata  at  that 
kipuka.  Military  activities  planned  near 
the  Kipuka  Alala  population  are  now 
being  reevaluated  in  the  light  of  that 
population's  discovery.  There  are  no 
other  known  Federal  activities  that 
occur  within  the  present  known  habitat 
of  these  16  plant  taxa. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  for  endangered  species  and 
17.71  and  17.72  for  threatened  species 
set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened  plant 
species.  With  respect  to  the  16  plant 
taxa  from  the  island  of  Molokai,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61 
and  17.71,  would  apply.  These 
prohibitions,  in  part,  make  it  illegal  with 
respect  to  any  endangered  or  threatened 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  or  to  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62, 17.63,  and  17.72  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  and  threatened  plant 
species  under  certain  circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  are  not  common  in 
cultivation  nor  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 


inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive,  room 
432,  Arlington,  Virginia  22203-3507  (703/ 
358-2104  or  FTS  921-2104;  FAX  703/358- 
2281). 

Public  Comments  Solicited 

The  Service  intends  that  any  fmal 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
fmal  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the. 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Pacific  Islands  Office  (see 
ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

§17.12    Endangered  and  thrMrtenad 

plants. 

*        *        •        •        • 

(h)  •  •  • 


opdCwS 


Scientific  name 


Comcnonname 


Historic  range 


Status 


When  listed 


Critical 
habitat 


Spedil 


Arecaceae— Palm  family: 

Pritchardia  munroi. 

*  • 

A^erftcea^— Aster  famHy: 

BtOens  wiebM ..  ko'oko'olau.. 


U.SA  (HI) -..  E 


USA  (HI). 


NA 


NA 


NA 


HA 


IMI 
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SctooMc  nttTi# 


Tettamotopun  rodoi 


Campanulaceae— Bettflow^ 
taniily: 

Brighamia  rocki  ... 


demonUa  oblongiwfap.  bra-    'ohawai 

wipes. 


Cyanea  manni 

Cyanea  procere 

CaryophyDaceae— Pink  t^nily: 
Schiedea  lydgatai... 

5Silan«  alexandn 

SHena  lanc0olata -^ 


I  mafoHcatan  [to 


Fabaceae — Pea  tamily: 

Canavalia 
Lamtaceae — Mint  famfly: 

PhyllostBgm  rrmnnt. 

Stanogyne  biMa — 
Malvaceae — Mallow 


famllr 


HZkscu*  ainottuuHJS 
macUatus. 


Rubiaceae— Coffee  famil^ 

HedyoHs  mannS — 
Rutaceae—Cnrus  family: 


Dated  August  2B,  lf91 
Richaid  N.  Smith. 

Acting  Director,  Fish 

|FR  Doc  91-22895  Fil^ 
BILLMQ  COOC  431fr-5»-ll 


Speciea 


CoiiMnon  name 


Histonc  range 


Status 


Wttenlistsd 


Critical  Special 

habitat  rules 


None. 


haha.. 
haha... 

None. 
None. 
None. 


'awikMU. 


USA  (HI) 

USA  (HI) 
USA  P) 

U.SA(Hi) 


...  U.SA  (HI) 


USA  (HO 
U.SA  (HI) 
U.SA(HI) 

U.SA(HO 


USA 

USA 


(HI) 
(HI) 


ssp.  m-    kotd'o  ke'oke'o- 


p«o.. 


USA  (HO 


U.SA(HO 


USA  (HO 


E 
E 

E 
E 


E 

E 

__  E 


E 
E 


NA 


NA 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 

NA 

NA 
NA 


NA 

NA 
NA 

NA 

NA 
NA 


^nd  Wildlife  Service. 
9-19-91;  8:45  am] 


50  CFR  Part  17 


RIN  1018-AB42 


Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Proposed 
Rule  To  Ust  ttie  Louisiana  Black  Bear 
as  Ttweatened 

AGENCY:  Fish  and  Vj^ildlife  Service, 
Interior. 

action:  Proposed  r  ule 
extension  of  deadli  le 
the  conunent  perio< 


summary:  The  U.S 
Service  (Service) 


Notice  of 
and  reopening  of 


Fish  and  Wildlife 
aiinonnrJiS  that  the 


deadline  for  taking  final  action  on  a 
proposal  to  list  the  Louisiana  black  bear 
[Ursus  americanus  luteolus)  as 
threatened  is  extended  until  December 
21, 1991,  in  order  to  examine  questions 
regarding  the  taxonomy  of  the 
subspecies.  During  the  extended  period 
the  Service  will  take  actions  to  initiate  a 
scientific  study  of  the  taxonomy.  The 
public  comment  period  on  this  proposal 
is  reopened  imtil  November  20, 1991. 
DATES:  The  deadline  for  final  action  on 
the  proposal  is  now  December  21, 1991. 
The  public  comment  period  is  reopened 
until  November  20, 1991. 
addresses:  Comments  and  other 
materials  concerning  the  taxonomic 
status  of  the  Louisiana  black  bear  or  any 
other  information  regarding  biological 
status  or  threats  should  be  sent  to  the 
MS.  Fish  and  Wildlife  Service.  Jackson 
Field  Office,  6578  Dogwood  View 
Parkway,  Jackson,  Mississippi  39213. 
The  complete  administrative  record  for 


this  proposed  rule,  including  all 
comments  received  to  date,  is  available 
for  inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendell  A.  Neal  (See  ADDRESSES 

section),  telephone  601/965-4900,  FTS 

490-4900. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  6, 1987,  the  Fish  and 
Wildlife  Service  (Service)  was 
petitioned  to  list  the  Louisiana  black 
bear  under  the  Endangered  Species  Act. 
Warranted  but  precluded  findings  were 
made  in  1988  and  1989.  A  taxonomic 
question  existed  with  regard  to  the 
Louisiana  black  bear  because  of  the 
introduction  of  approximately  163 
Minnesota  black  bears  (U.  a. 
eunericanus]  into  the  Louisiana  bear's 
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range  in  the  1960*8.  Therefore,  a  study 
was  conducted  in  cooperation  with  the 
Louisiana  Department  of  Wildlife  and 
Fisheries  to  determine  what  influence 
the  introduction  of  the  Minnesota  bears 
might  have  had  on  the  genetics  of  the 
Louisiana  subspecies.  The  study 
considered  morphological, 
electrophoretic,  and  mitochondrial  ONA 
characters.  The  study  concluded  that  a 
morphological  distinctiveness  remains 
and  that  the  available  evidence,  while 
not  overwhelming,  did  not  invalidate  the 
taxon.  However,  some  reviewers  noted 
that  there  appeared  to  be  little 
difference  between  the  Louisiana  black 
bears  and  the  Florida  black  bears  [U. 
americanus  floridanus).  Both  fJoridanus 
and  luteolua  were  described  as  full 
species  in  the  nineteenth  century,  but 
were  subsequently  reduced  to 
subspeciFic  rank.  No  modem  review  of 
the  taxonomy  of  Ursus  americanus  has 
been  done  to  confirm  the  validity  of  the 
16  described  subspecies.  On  the  other 
hand,  no  analysis  or  hard  data  have 
been  developed  to  invalidate  floridanus 
or  luteolus  and  these  subspecies  remain 
recognized  in  standard  taxonomic 
treatments. 

Since  there  were  demonstrable  threats 
to  the  Louisiana  black  bear,  the  Service, 
on  June  21, 1990,  published  a  proposed 
rule  in  the  Federal  Register  (55  PR  25341] 
to  list  the  bear  as  a  threatened  species 
and  to  designate  by  similarity  of 
appearance  all  other  bears  of  the 
species  Ursus  americanus  within  the 
historical  range  of  U.  a.  luteolus.  Two 
comment  periods  were  opened  {June  21- 
August  20;  September  13-October  21, 
1990),  and  a  public  hearing  was  held  on 
October  11, 1990.  During  the  comment 
periods  and  public  hearing,  86  comments 


were  received,  several  noting  the 
taxonomic  question.  The  Regional 
Director,  Region  4,  recommended  that 
the  Louisiana  black  bear  be  listed  on  the 
basis  of  the  available  information.  A 
review  of  the  biological  data  and 
administrative  record  by  a  group  of 
Service  black  bear  experts  concurred 
with  the  Regional  Director's 
recommendation,  but  raised  the 
overriding  question  of  taxonomic 
validity,  noting  that  more  rigorous 
taxonomic  examination  might  invalidate 
the  subspecies  or  combine  it  with 
floridanus  or  another  subspecies.  Any 
entity  that  does  not  meet  the  species 
defmition  under  the  Act  (i.e.,  species, 
subspecies,  distinct  vertebrate 
population,  varieties  of  plants  and 
higher  taxa]  is  not  eligible  for  listing. 
Therefore,  clarification  of  the  taxonomic 
validity  of  the  subspecies  as  described 
in  the  proposed  rule  is  being  sought. 

In  light  of  the  taxonomic  uncertainty 
described  above,  the  Service  finds  that 
there  is  a  substantial  scientific 
disagreement  regarding  the  validity  of 
the  taxonomy  of  the  Louisiana  black 
bear.  When  such  a  scientific 
disagreement  exists,  the  Service  may,  in 
accordance  with  section  4(b](B)(i)  of  the 
Endangered  Species  Act  (Act),  extend 
the  period  for  acting  on  a  listing 
proposal  for  up  to  6  months  beyond  the 
12-month  deadline  for  a  final  decision. 
The  12-month  deadline  for  the  final 
decision  on  the  Louisiana  black  bear 
proposal  was  June  21, 1991.  The  Service 
hereby  announces  its  decision  to  extend 
the  period  for  consideration  of  a  final 
decision  until  December  21, 1991.  The 
public  comment  period  is  reopened  until 
November  20, 1991.  Comments  and  other 
materials  concerning  the  taxonomic 


status  of  the  Louisiana  black  bear,  or 
any  other  information  regarding 
biological  status  or  threats  are 
requested. 

In  the  near  future,  the  Service  will 
take  actions  to  initiate  a  taxonomic 
review  of  the  black  bears  of  the 
southeastern  United  States  in  general 
and  the  southeastern  coastal  plain  in 
particular.  The  study  likely  will  include 
the  analysis  of  three  types  of  data; 
morphometric,  mitochondrial  DNA,  and 
proteins  (through  electrophoresis). 
Although  it  is  not  likely  that  a  full 
analysis  can  be  completed  by  December 
21, 1991,  the  Service  expects  that 
sufficient  preliminary  data  may  be 
obtained  to  assist  the  Service  in  making 
a  more  informed  decision  on  the  listing 
proposal. 

Author 

The  primary  author  of  this  notice  is 
Susan  Lawrence,  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service,  ARLSQ-^52, 
Washington,  DC  20240  (703-358-2171  or 
FTS  921-2171). 

Authority:  The  authority  for  thii  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  Septemlier  Id,  1991. 
Richard  N.  Smith. 
Director,  Fish  and  Wildlife  Senice. 
(FR  Doc.  91-22748  Filed  9-19-91;  8:45  am) 
MLUNQ  COOC  4910-S»4I 
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Notices 


This  section  of  Ihe  FEDERAL  REGISTER 
contains  documeiits  ott>er  than  rules  or 
proposed  rules  tliat  are  applicable  to  the 
public.  Notices  a\  hearings  and 
investigations,  conmittee  meetings,  agency 
decisions  and  ruings,  delegations  of 
authority,  tiling  ol  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animat  and  Plafit  Health  Inspection 
Service 


(Docket  No.  91-1 II] 


Animal  Damag* 
Environmental 

agency:  Anima 
Inspection  Serv 
action:  Notice 


Control  Program 
mpact  Statement 

and  Plant  Health 
ce,  USDA. 


summary:  We  i  re  advising  the  public 
that  the  notice  ( f  intent  to  prepare  an 
environmental  iinpac.t  statement  for  the 
Animal  Damag*  Control  program  is 
being  amended  to  include  the  Bureau  of 
Land  Managem  ;nt  of  the  U.S. 
Department  of  I  nterior,  and  the  Forest 
Service  of  the  I  .S.  Department  of 
Agriculture,  as  rooperating  agencies 
with  the  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture.       | 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Wadleigh,  Staff  Officer. 
Operational  Support  Staff,  Animal 
Damage  Contrcfl,  APHIS,  USDA.  room 
820,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  (301)  436- 
8281. 
SUPPLEMENT AR  f  INFORMATION: 


Background 

The  Federal 
involvement  in 
began  in  the  late 
Congress  trans 
Damage  Contrdl 
the  United  States 
Service  (FWS) 
Interior,  to  the 
Inspection  Ser>|ice 
Department  of 
assumed  mana 
and  on  Februai  y 
Docket  No.  86-pk)2] 
the  adoption  o 
impact  statem^t 
prepared  by 


Jovemment's 

wildlife  damage  control 

ISOO's.  In  1985. 
erred  the  Animal 
(ADC)  program  from 
Fish  and  Wildhfe 
jf  the  U.S.  Department  of 
\nimal  and  Plant  Health 

(APHIS)  of  the  U.S. 
Agriculture.  APHIS 
;ement  of  this  program, 
21, 1986  (51  FR  6290. 
,  we  gave  notice  of 
the  environmental 
(EIS)  that  had  been 
in  1979. 


FM/S 


On  November  16, 1987  (52  43778- 
43779.  Docket  No.  87-151).  we  gave 
notice  of  our  intent  to  prepare  an  EIS  for 
the  ADC  program.  As  part  of  this 
process,  the  Bureau  of  Land 
Management  (BLM)  and  the  Forest 
Service  (FS)  were  asked  to  be 
cooperating  agencies  (title  40,  Code  of 
Federal  Regulations  (CFR)  1 1508.5)  on 
the  basis  of  their  Federal  land 
management  responsibilities, 
jurisdictions  by  law.  and  special 
expertise  with  respect  to  the 
environmental  issues.  BLM  and  FS  have 
accepted  the  invitation  by  APHIS  and 
are  now  designated  cooperating 
agencies  in  accordance  with  40  CFR 
1501.6. 

On  June  18. 1990  (55  FR  24597-24598. 
Docket  No.  90-099).  we  gave  notice  of 
the  availability  of  the  draft  EIS.  The 
comment  period  closed  on  October  1. 
1990.  APHIS,  in  cooperation  with  BLM 
and  FS,  is  continuing  the  preparation  of 
the  EIS  for  the  Federal  cooperative 
Animal  Damage  Control  Program. 

Done  in  Washington,  DC.  this  16  day  of 
September  1991. 
Robert  Melland, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  91-22725  Filed  9-1&-91;  8:45  amj 
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Forest  Service 

Trial  Creek  Timber  Sale  (FY  93); 
Salmon  National  Forest,  Lemhi  County, 
Idaho 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  proposed  actions  to  harvest 
timber,  build  roads,  and  regenerate  new 
stands  of  trees  in  portions  of  the  Big 
Jureano.  Little  Jureano,  and  Trail  Creek 
Drainages.  The  project  area  is  located 
approximately  15  air  miles  west  of 
Salmon,  Idaho.  The  proposed  actions 
are  located  entirely  within  the  25,506 
acre  )ureano  Roadless  Area.  This  area  is 
now  listed  as  No.  13506  on  the  Salmon 
National  Forest.  The  area  was  formerly 
listed  as  RARE  II  No.  04506. 
Approximately  960  acres  of  the  roadless 
area  have  been  intruded  by  past  mining 
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activities  and  will  be  more  fully 
developed  by  the  Missouri  Gulch  Timber 
Sale. 

The  remaining  24.546  acres  of  the 
roadless  area  have  supported  no 
previous  timber  management  other  than 
limited  harvest  for  mining  and  firewood   , 
purposes.  The  need  for  the  proposal  is 
established  by  the  silvicultural  condition 
of  the  affected  timber  stands  and  forest 
harvest  goals  as  outlined  in  the  Salmon 
National  Forest  Land  and  Resource 
Management  Plan. 

The  proposed  sale  includes  28  harvest 
units  varying  in  size  from  approximately 
6  acres  to  62  acres.  An  estimated  6.0-7.0 
mmbf  will  be  harvested  from 
approximately  803  acres  in  the  Big 
]ureano,  Little  ]ureano.  and  Trail  Creek 
drainages.  Harvest  systems  include  both 
tractor  and  cable  logging.  Silvicultural 
prescriptions  include  shelterwood  and 
clearcut  systems.  Approximately  13 
miles  of  new  specified  road  would  be 
required. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  on  or 
before  November  4. 1991. 

ADDRESSES:  Send  written  comments  to 

Salmon  National  Forest,  Cobalt  Ranger 

District.  P.O.  Box  729,  Salmon,  Idaho 

83467. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  the  proposed 

action  and  EIS  should  be  directed  to 

Russ  Bjorklund,  Timber  Management 

Assistant,  Salmon  National  Forest, 

Cobalt  Ranger  District,  phone:  (208)  756- 

2240. 

SUPPLEMENTARY  INFORMATION:  This  EIS 

will  tier  to  the  final  EIS  for  the  Salmon 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  The 
Salmon  Forest  Plan  provides  the  overall 
guidance  (Goals,  Objectives.  Standards, 
and  Management  Area  direction)  to 
achieve  the  Desired  Future  Condition  for 
the  area  being  analyzed,  and  contains 
specific  management  area  prescriptions 
for  the  entire  Forest.  The  analysis  area 
is  covered  by  three  management 
prescriptions: 

4A— Emphasis  is  on  managing  key  big  game 
winter  range. 

5B — Emphasis  is  on  producing  long  term 
timber  outputs  through  a  moderate  level  of 
investment  in  regeneration  and  thinning. 

5C — Emphasis  is  on  producing  long  term 
timber  outputs  through  a  low  level  of 
investment  in  regeneration  and  thioning- 
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The  areas  being  considered  for  timber 
harvest  and  subsequent  silvicultural 
treatments  under  this  proposal  are 
located  in  the  5B  prescription  area. 

For  a  detailed  description  of  the  4A, 
SB,  and  5C  management  prescription 
refer  to  the  Salmon  National  Forest 
I  .and  and  Resource  Management  Plan 
pages  IV-96  and  IV-110  through  IV-112, 
and  lV-129  through  IV-139. 

An  environmental  analysis  for  this 
proposal  was  completed  in  1983.  As  a 
result  of  that  analysis  and  additional 
scoping  the  Salmon  National  Forest 
concluded  the  proposal  may  have  a 
significant  effect  on  the  roadless 
resource  and  decided  to  prepare  this 
EIS.  The  previous  scoping  and  analysis 
also  identified  the  following  potential 
issues  related  to  the  proposed  action: 

•  What  will  be  the  effects  of  the 
proposal  on  big  game  habitat  and 
populations? 

•  What  will  be  the  effects  of  the 
proposal  on  small  game,  non-game  and 
old  growth  dependent  species? 

•  What  will  be  the  impacts  on  water 
quality,  fisheries,  and  the  riparian 
habitat  of  Big  fureano,  Little  |ureano, 
and  Trail  Creek? 

•  How  will  the  proposal  contribute  to 
a  healthy,  productive  forest  that  will 
economically  provide  timber  for  the 
market  place  on  a  sustainable  basis  for 
the  present  and  the  future? 

•  How  will  the  proposal  affect  the 
roadless  character  of  the  area? 

•  How  will  the  proposal  affect  visual 
quality  of  the  area? 

•  What  will  be  the  economics  of  the 
proposed  action? 

•  What  will  be  the  effects  of  the 
proposal  on  cultural  resources? 

•  Will  the  proposal  provide  an 
upportunity  to  coordinate  timber 
management  and  potential  mining 
activities  on  one  transportation  system? 

The  Forest  Service  is  seeking 
information  and  comments  from  Federal, 
State  and  local  agencies  as  well  as 
individuals  and  organizations  who  may 
be  interested  in;  or  affected  by,  the 
proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  For  most  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  within  45  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  An  open-house  meeting  will  be 
held  for  the  purpose  of  identifying 
issues.  The  date,  time,  and  location  of 
this  meeting  will  be  published  in  The 
Recordei^Herald  (Salmon,  Idaho). 

Preparation  of  the  EIS  will  include  the 
following  steps. 


1.  Deflne  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor 
importance  or  those  that  have  been 
covered  by  previous  and  relevant 
environmental  analysis. 

4.  Select  issues  to  be  analyzed  in 
depth. 

5.  Identify  reasonable  alternatives  to 
the  proposed  action. 

6.  Describe  the  affected  environment. 

7.  Identify  the  potential  environmental 
effects  of  the  alternatives. 

Steps  2,  3,  and  4  will  be  completed 
through  the  scoping  process. 

Step  5  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  One  of  these  will  be  the  "No 
Action"  alternative,  in  which  the 
roadless  character  of  the  Jureano 
Roadless  Area  would  be  maintained. 
Other  alternatives  will  consider  various 
levels  and  locations  of  harvest  and 
regeneration  and  related  road 
construction  in  response  to  issues  and 
non-timber  objectives. 

Step  6  will  describe  the  physical 
attributes  of  the  area  to  be  affected  by 
this  proposal,  with  special  attention  to 
the  environmental  factors  that  could  be 
adversely  affected. 

Step  7  will  analyze  the  environmental 
effects  of  each  alternative.  This  analysis 
will  be  consistent  with  management 
direction  outlined  in  the  Forest  Plan.  The 
direct,  indirect,  and  cumulative  effects 
of  each  alternative  will  be  analyzed  and 
documented.  In  addition,  the  site 
specific  mitigation  measures  for  each 
alternative  will  be  identified  and  the 
effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  approximate  boundary  of  the  area 
used  for  this  analysis  will  be  that 
portion  of  the  Jureano  Roadless  Area 
south  of  the  Trail  Creek  and  Bridge 
Creek  drainages.  The  Jureano  Roadless 
Area  is  bounded  on  the  north  by  Beaver 
Creek,  on  the  west  by  Panther  Creek,  on 
the  south  by  White  Horse  Basin,  and  on 
the  east  by  Jureano  Ridge.  For  a  map  of 
the  Jureano  Roadless  Area  please  refer 
to  the  Salmon  National  Forest  Land  and 
Resource  Management  Plan,  appendix 
C,  page  C-ie2. 

The  proposed  management  activities 
would  be  administered  by  the  Cobalt 
Ranger  District  of  the  Salmon  National 
Forest  in  Lemhi  County,  Idaho. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are, 
(1)  during  the  scoping  process  and.  (2) 


during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  March,  1992.  At  that  time  the 
EPA  will  publish  an  availability  notice 
of  the  Draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (See  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Model,  (9th  Circuit,  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  also 
address  the  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
■^,  (Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  40  CFR 
1503.3,  in  addressing  these  points.) 

The  final  EIS  is  expected  to  be 
released  August  1, 1992. 

The  Forest  Supervisor  for  the  Salmon 
National  Forest,  who  is  the  responsible 
official  for  the  EIS.  will  then  make  a 
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decision  regarding  this  proposal,  after 
considering  the  conments.  responses, 
and  environmental  consequences 
discussed  in  the  Fitiai  Environmental 


Impact  Statement, 


and  applicable  la«v8. 


regulations,  and  pc  licies.  The  reasons 
for  the  decision  wi  1  be  documented  in  a 
Record  of  Decision . 

Dated:  September  js.  1991. 
|ohn  E.  Bumfl, 

Forest  Supervisor.  Sc  Imon  National  Forest. 
|FR  Doc.  91-22861  Fi!  ed  9-19-91;  8:45  ami 

aiUJNO  CODE  9410-11-i 


DEPARTMENT  OFJ  COMMERCE 

Agency  Informati^  CoUection  Under 
Review  by  ttie  OfUce  of  Management 
and  Budget  (OMB) 

DOC  has  submitked  to  OMB  for 
clearance  the  foUoUing  proposal  for 
collection  of  inforination  under  the 
provisions  of  the  P  aperwork  Reduction 
Act  (44  U.S.C.  chai  iter  35). 

Agency:  Bureau  af  Export 
Administration. 

Title:  General  License  G-TEMP: 
Special  Requirements. 

Form  Number  A  gency— EAR  771.22 
(b)(8)(ii)  &  (d)(4);  C  MB  No.  (D694-0029. 

Type  of  Request  Extension  of  a 
currently  approvec  collection. 

Burden:  8  respoildents;  3  reporting  hrs. 
Average  time  per  ijespondent  is  25 
minutes. 

Needs  and  Usesi  If  commodities 
shipped  under  General  License  G-TEMP 
are  for  news-gathering  purposes,  the 
exporter  must  send  a  copy  of  the 
packing  list.  This  information  is  spot 
checked  by  ExporlEnforcement  to 
assure  that  G-TEKIP  is  being  used 
properly.  If  the  exporter  wishes  to  retain 
a  commodity  abrotd  beyond  the  12 
months  authorize<l  by  G-TEMP,  the 
exporter  must  8en(  I  in  a  justification  for 
the  extension  that  will  be  the  basis  for  a 
licensing  decision. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  t  ccasion. 

Respondent's  Ohligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Gary  Waxman, 
(202)  395-7340. 

)ve  information 
can  be  obtained  by 
)OC  Clearance 
(ichals,  (202)  377-3271. 
Department  of  CoBimerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington  DC  2(  230. 

Written  commei  its  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 


Copies  of  the  at 
collection  proposs 
calling  or  writing  1 
Officer,  Edward  i 


3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  September  16, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

|FR  Doc.  91-22742  Filed  9-19-91;  8:45  am) 

BtLUm  COOC  3S10-CW-M 

International  Trade  Administration 

[A-570-608] 

Antidumping  Duty  Order  Clirome- 
Plated  Lug  Nuts  From  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Gary  Bettger  or  Julie  Anne  Osgood, 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
377-2239  and  377-0167,  respectively. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  one-piece  and  two- 
piece  chrome-plated  lug  nuts,  finished  or 
unfinished.  The  subject  merchandise 
includes  chrome-plated  lug  nuts, 
finished  or  unfinished,  which  are  more 
than  •  Vie  inches  (17.45  millimeters)  in 
height  and  which  have  a  hexagonal 
(hex)  size  of  at  least  %  inches  (19.05 
millimeters)  but  not  over  one  inch  (25.4 
millimeters).  The  term  "unfinished" 
refers  to  unplated  and/or  unassembled 
chrome-plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars.  vans,  trucks,  utility  vehicles,  and 
trailers.  Zinc-plated  lug  nuts,  finished  or 
unfinished  and  stainless-steel  capped 
lug  nuts  are  not  included  in  the  scope  of 
this  investigation.  Chrome-plated  lock 
nuts  are  also  not  subject  to  this 
investigation.  Chrome-plated  lug  nuts 
are  currently  classified  under 
subheading  7318.16.00.00  of  the 
Harmonize  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
providing  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  193a  as  amended  (19 
U.S.C.  1673(a))  ("the  Act"),  on 
September  la  1991,  the  U.S.  Department 
of  Commerce  ("the  Department")  made 
its  final  determination  that  chrome- 


plated  lug  nuts  from  the  People's 
Republic  of  China  ("PRC")  are  being 
sold  at  less  than  fair  value  (56  FR  46153. 
September  10. 1991).  On  September  13, 
1991,  in  accordance  with  section  735(d) 
of  the  Act  the  International  Trade 
Commission  ("ITC")  notified  the 
Department  that  such  imports  materially 
injure  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act,  the 
Department  will  direct  U.S.  Customs 
officers  to  assess,  upon  further  advice 
by  the  administering  authority  pursuant 
to  section  736(a)(1)  of  the  Act 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  chrome-plated  lug 
nuts  from  the  PRC.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  chrome-plated 
lug  nuts  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  18. 1991. 
the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (56  FR 
15857). 

Suspensioo  of  Liquidation 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposit  for  the  subject 
merchandise. 


Mamj»«clur«r»/p(0*jcef»/expo«t8r8 


China  National  Mactiinefy  and  Equipment 
Import  and  Export  Cofporation,  Jiangsu 
Company  Ltd.  ("CMEC  Jiangsu")  and 
an  Other  Manufacturars/Producers/Ex- 


Oeposit 
rata 


4.24% 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
chrome-plated  lug  nuts  from  the  PRC, 
pursuant  to  section  736(a)  of  the  Act 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  pubhshed  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  September  17, 1991. 
Eric  L  Garfinkel. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-22737  Filed  »-19-91;  8:45  amj 
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(A-U»-703] 

Internal-Combustion,  Industrial  Foriclift 
Trucks  From  Japan;  Termination  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative  review. 

summary:  On  July  19, 1991,  the 
Department  of  Commerce  Initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  internal- 
combustion,  industrial  forklift  trucks 
ht)m  Japan.  The  Department  has  now 
determined  to  terminate  this  review. 
EFFECTIVE  DATE:  September  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marissa  Rauch  or  LJnda  L  Pasden, 
Office  of  Agreements  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  19, 1991,  the  Department  of 
Commerce  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  internal- 
combustion,  industrial  forklift  trucks 
from  Japan.  This  notice  stated  that  we 
would  review  entries  for  one  exporter 
during  the  period  from  June  1, 1990 
through  May  31. 1991.  Toyota  Motor 
Corporation  (TMC)  and  Toyota  Motor 
Sales,  U.S.A..  Inc..  the  respondent, 
subsequently  withdrew  its  request  for 
review. 

Accordingly,  the  Department  has 
determined  to  terminate  this  review. 
This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1675(a]]  and 
S  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5]). 

Dated:  September  10. 1991. 
Roland  L  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

[FR  Doc.  91-22739  Filed  9-19-fll;  8:45  am] 
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[A-583-810] 

Antidumping  Duty  Order  and 
Amendment  to  tiie  Final  Determination 
of  Sales  at  Lass  Than  Fair  Value: 
Clirome-Plated  Lug  Nuts  From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  20, 1991. 


FOR  FURTHER  INFORMATION  CONTACT; 

Rick  Herring  or  Roy  Malmrose, 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-3530  and  377-5414,  respectively. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  one-piece  and  two- 
piece  chrome-plated  lug  nuts,  finished 
and  unHnished.  The  subject 
merchandise  includes  chrome-plated  lug 
nuts,  finished  or  unfinished,  which  are 
more  than  'V^a  inches  (17.45 
millimeters)  in  height  and  which  have  a 
hexagonal  (hex)  size  of  at  tease  V* 
inches  (19.05  millimeters)  but  not  over 
one  inch  (25.4  millimeters).  The  term 
"unfinished"  refers  to  unplated  and/or 
unassembled  chrome-plated  lug  nuts. 
The  subject  merchandise  is  used  for 
securing  wheels  to  cars,  vans,  trucks, 
utility  vehicles,  and  trailers.  Zinc-plated 
lug  nuts,  finished  or  unfinished,  and 
stainless-steel  capped  lug  nuts  are  not 
included  in  the  scope  of  this 
investigation.  Chrome-plated  lock  nuts 
are  also  not  subject  to  this  investigation. 
Chrome-plated  lug  nuts  are  currently 
classified  under  subheading 
7318.16.00.00  of  the  Harmonized  Tariff 
Scheduled  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673d(a))  ("the  Act"),  on  July  25. 
1991.  the  U.S.  Department  of  Commerce 
(the  Department)  made  its  final 
determination  that  chrome-plated  lug 
nuts  from  Taiwan  are  being  sold  at  less 
than  fair  value  (56  FR  36130).  On 
September  13. 1991,  in  accordance  with 
section  735(d)  of  the  Act,  the 
International  Trade  Commission  notified 
the  Department  that  such  imports 
materially  injure  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act,  the 
Department  will  direct  U.S.  Customs 
officers  to  assess,  upon  further  advice 
by  the  administering  authority  pursuant 
to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  chrome-plated  lug 
nuts  from  Taiwan.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  chrome-plated 
lug  nuts  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 


consumption  or  after  April  18, 1991,  the 
date  on  which  the  Department  published 
its  preliminary  determination  notice  in 
the  Federal  Reguter. 

Allegation  of  Clerical  Errors 

Subsequent  to  the  Department's  final 
determination,  the  petitioner  and  both  of 
the  respondents.  Gourmet  Equipment 
(Taiwan)  Corp.  (Gourmet)  and  San 
Shing  Hardware  Worics  Co.,  Ltd.  (San 
Shing),  alleged  that  certain  clerical 
errors  had  been  made  with  respect  to 
the  calculation  of  margins  reported  in 
our  final  determination.  The  Department 
conducted  a  review  based  on  these 
comments  and  hereby  amends  its  final 
determination  to  correct  clerical  errors. 
In  addition,  the  Department  discovered 
a  clerical  error  in  the  calculation  of 
Gourmet's  margin  which  had  not  been 
raised  by  any  party.  This  error  has  also 
been  corrected.  The  corrections  changed 
Gourmet's  weighted-average  dumping 
margin  from  6.57  percent  to  6.47  percent. 
The  corrections  changed  San  Shing's 
weighted-average  dumping  margin  from 
11.57  percent  to  10.67  percent.  The  all 
other  rate  changed  from  7.12  percent  to 
6.93  percent.  We  have  placed  a 
memorandum  in  the  public  file  detailing 
each  of  the  alleged  clerical  errors  made 
by  petitioner  and  respondents  and  our 
specific  determination  with  regard  to 
each  allegation.  This  memorandum  is 
dated  September  17, 1991. 

Suspension  of  Liquidadon 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  of  the  subject 
merchandise. 


Manufacturare/producars/axportars 


Gourmat  Equipmam  (Taiwan)  Coip...- 

San  Shing  Hwdwara  Worfct  Co.,  Lkt 

AN    ottiar    Preduoart/»4anutac<ur«ra/Eji- 
portar* "• 


Daposit 
rata 


6.47% 
10.67% 

693% 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
chrome-plated  lug  nuts  from  Taiwan, 
pursuant  to  section  73e(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  73e(a)  of  the  Act  and  19 
CFR  353.21. 
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Dated:  September  f7, 1991. 
Eric  i.  Garflnkel, 
Assistant  Secretary  fbr  Import  Administrator. 
(FR  Doc.  91-22738  Filed  9-19-91:  8:45  am] 
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(A-570-ai1] 

Rnal  Determtnatlon  of  Sales  at  L^ss 
Than  Fair  Value:  Tungsten  Ore 
Concentrates  From  tt>«  People's 
Republic  of  CtUnq 

AQCNCV:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  20. 1991. 
FOR  FURTHER  INFOKMATKHI  COHTACT: 
Tracey  Oakes,  Office  of  Countervailing 
Investigations,  Imaort  Administration, 
International  Trad^  Administration,  U.S. 
Department  of  Coitimerce,  Washington, 
DC  20230;  telephone  (202)  377-3174. 

Final  Determinatu  n 

The  Department  of  Commerce  (the 
Department)  determines  that  imports  of 
tungsten  ore  concentrates  from  the 
People's  Republic  «f  China  (PRC)  are 
being,  or  are  likely]  to  be.  sold  in  the 
United  States  at  lets  than  fair  value,  as 
provided  in  sectioQ  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  weighte<]-average  margin  is 
shown  in  the  "Suspension  of 
Liquidation"  sectiqn  of  this  notice. 

Case  History 

We  published  aQ  affirmative 
preliminary  determination  on  July  10, 
1991  (56  FR  313«7)jOur  preliminary 
determination  was  based  on  the  best 
information  available  (BLA)  because 
respondents,  Chini  National  Metals  and 
Minerals  Import  and  Export  Corporation 
(CNIEC)  and  Chin|  National  Nonferrous 
Metals  Import  andl Export  Corporation 
(MinMetals),  provided  materially 
deficient  responsej.  Since  the 
preliminary  determination,  no  new 
factual  informatioik  has  been  added  to 
the  case  record.  We  received 
respondent's  case  brief  on  August  28, 
1991  and  petitioners  (U.S.  Tungsten 
Corporation's  (UStC))  rebuttal  brief  on 
September  4, 1991 J 

Standing 

During  the  investigation,  GTE 
Products  Corporation  (GTE),  which 
produces  tungsten  intermediate 
products,  and  respondents  contested 
petitioner's  standilig  to  file  a  petition  on 
behalf  of  the  U.S.  ijungsten  industry. 
Those  parties  in  opposition  to  the 
petition  argued  that  the  like  product 
should  include  tungsten  intermediate 
products  and  that  he  petitioner  does  not 


IMI 


account  for  a  majority  of  the  domestic 
production  of  tungsten  concentrates  and 
tungsten  intermediate  products. 

As  we  stated  in  the  notice  of  initiation 
and  the  preliminary  determination,  we 
And  that  tungsten  intermediate  products 
are  not  like  the  imported  product 
tungsten  ore  concentrates.  At  the 
initiation,  we  requested  the  parties 
opposing  the  petition  to  provide  further 
information  on  this  issue.  No  party 
submitted  any  new  factual  information 
or  argumentation  disputing  petitioner's 
standing.  Consequently,  nothing  on  the 
record  of  this  investigation  contradicts 
our  preliminary  decision  on  this  issue. 
Therefore,  the  Department  will  not 
dismiss  the  petition  for  lack  of  standing. 
(See  Department  response  to  Comment 
3.) 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  tungsten  ore 
concentrates.  This  includes  any 
concentrated  or  upgraded  form  of  raw 
tungsten  ore,  whether  high-  or  low- 
grade.  High-grade  tungsten  ore 
concentrates  are  defmed  as  a  ^ 

concentrated  form  of  tungsten  ore  * 

containing  65  percent  or  more  by  weight 
of  tungsten  trioxide.  Low-grade  tungsten 
ore  concentrates  are  defmed  as  a 
concentrated  form  of  tungsten  ore 
containing  less  than  65  percent  by 
weight  of  tungsten  trioxide.  Low-grade 
tungsten  ore  concentrates  include 
tungsten  slime,  which  has  a 
concentration  of  less  than  35  percent  by 
weight  of  tungsten  trioxide.  Tungsten 
ore  concentrates  are  used  in  the 
production  of  intermediate  tungsten 
products  such  as  APT,  tungstic  oxide, 
and  tungstic  acid.  Tliese  intermediate 
products  have  end  uses  in  the 
metalworking,  mining,  construction, 
transportation,  and  oil-  and  gas-drilling 
industries.  Tungsten  ore  concentrates 
are  currently  classifiable  under  item 
2611.00.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  July  1, 
1990  through  January  31, 1991. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act.  that  the 
use  of  BIA  is  appropriate  in  this 
investigation.  In  deciding  whether  to  use 
BIA,  section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  provided  the 


information  requested  in  a  timely 
manner  and  in  the  form  required 
As  we  stated  at  the  preliminary 
determination,  while  respondents 
submitted  certain  information  as  to  U.S. 
price,  they  completely  failed  to  report 
information  in  the  factors  of  production 
section  of  the  antidumping  questionnaire 
such  as  the  types,  quantity,  and 
characteristics  of  (1)  material  inputs,  (2) 
labor  inputs,  and  (3)  overhead  inputs. 
The  absence  of  the  information 
necessary  to  establish  FMV  rendered 
the  responses  materially  deficient. 
Therefore,  we  were  unable  to  analyze 
the  responses  in  a  meaningful  manner. 
Moreover,  lacking  usable  responses,  we 
determined  that  verification  was 
inappropriate.  Therefore,  we  have  used 
the  information  submitted  in  the  petition 
as  the  best  information  available  for  the 
final  determination. 

Fair  Value  Comparisoos 

To  determine  whether  sales  of 
tungsten  ore  concentrates  from  the  PRC 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

Petitioner's  estimate  of  USP  is  based 
on  U.S.  Bureau  of  Census  data  on 
imports  of  high-  and  low-grade  tungsten 
ore  from  the  PRC.  Petitioner's 
calculation  is  adjusted  for  foreign  inland 
freight. 

Foreign  Market  Value 

Petitioner  alleges  that  the  PRC  is  a 
nonmarket  economy  country  within  the 
meaning  of  section  773(c)  of  the  Act 
Accordingly,  petitioner  based  FMV  on 
factors  of  production  valued  in  the 
market  economy  countries  of  India  and 
Peru.  Petitioner  also  added  the  statutory 
minimums  of  ten  percent  for  selling, 
general  and  administrative  expenses 
(SG&A)  and  eight  percent  for  profit,  in 
accordance  with  section  773(e)(1)(B)  of 
the  Act 

Interested  Party  Comments 

Comment  1 

Respondents  contend  that  the 
Department  erred  in  using  as  BIA  the 
antidumping  duty  rates  contained  in  the 
petition.  Rather,  respondents  argue  that 
the  Department  should  use  the  prices  of 
imports  of  tungsten  ore  concentrate  from 
Peru  as  the  foreign  market  value  and  the 
U.S.  sales  information  submitted  by 
respondents  to  calculate  the  final 
dumping  margins. 
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Respondents  contend  that  tiie 
Department's  choice  of  best  information 
available  is  severely  circumscribed  in 
nonmaricet  economy  cases  because  the 
antidumping  law  requires  the 
Department  to  use  pricing  data  &om 
third  countries  in  the  absence  of 
adequate  factors  of  production  data. 
Specifically,  respondents  state  that  19 
U.S.C.  1677b(c)  (section  773(c)  of  the 
Act)  requires  the  Department  to 
calculate  FMV  for  nonmarket  economy 
cases  on  the  basis  of  the  factors  of 
production  used  to  produce  the 
merchandise.  Furthermore,  respondents 
interpret  section  773(c)(2)  as  directing 
the  Department  to  base  FMV  for 
nonmarket  economy  cases  on  pricing 
data  of  a  surrogate  country  at  the  same 
level  of  economic  development  as  the 
nonmarket  economy  if  factors  of 
production  data  is  unavailable  to  the 
Department. 

Respondents  insist  that  the  directive 
of  773(c)(2)  applies  to  the  circanntances 
in  ^is  case.  First,  respondents  state  that 
the  Department's  preliminary 
detennination  described  the 
respondents'  data  as  inadequate  for  the 
purpose  of  determining  the  FMV  of  the 
subject  merchandise.  Second, 
respondents  argue  the  Department 
should  use  Peruvian  import  statistics  as 
the  FMV  for  tungsten  ore  concentrates. 
Last,  respondents  maintain  that  their 
July  1, 1901  submission  cured  all 
outstanding  deficiencies  in  thrir  U.S. 
price  data.  Therefore,  respondents 
content  that  the  Department  must  use 
Peruvian  price  statistics  and  the  U.S. 
price  data  they  submitted  to  calculate 
the  final  antidumping  margin. 

Petitioner  disagrees  with  respondents' 
assertion  that  the  Department's 
discretion  in  selecting  the  appropriate 
BIA  is  circumscribed  in  nonmarket 
economy  cases  and  cites  the 
Department's  application  of  BIA  In 
previous  nonmarket  economy  cases 
which  contradicts  respondents' 
argument.  Furthermore,  petitioner  points 
out  that  in  past  cases  the  PRC  has 
repeatedly  refused  to  furnish 
information  to  enable  the  E)q)artment  to 
calculate  margins  based  on  the 
respondents'  information. 

In  addition,  petitioner  asserts  that  die 
exception  provided  for  in  section 
773(cK2)  does  not  apply  in  this  case 
because  the  petition  contained  adequate 
factors  of  production  information  to 
calculate  FMV.  Therefore,  respondents* 
claim  that  no  adequate  FMV  information 
exists  on  the  record  is  incorrect  becauM 
it  wholly  ignores  the  FMV  information 
submitted  in  the  petition. 

Petitioner  also  asserts  that 
respondents'  proposal  to  use  third 
country  prices  wouki  produce  an  absucd 


outcome  and  contravene  the 
fundamental  purpose  of  the  antidumping 
law.  Petitioner  contends  that  world 
prices  are  already  suppressed  by  illegal 
dumping  activities.  Petitioner  argues 
that  use  of  those  ^'dumped"  prices  to 
calculate  FMV  would  serve  only  to 
reduce  the  actual  dumping  margins  and 
allow  hirther  suppression  of  world 
prices  for  tungsten  ore  concentrates. 

Department  Position 

Respondents  in  this  investigation 
failed  to  provide  factors  of  production 
data,  sudi  as  the  types  and  quantities  of 
raw  materials  employed,  the  skill  level 
and  number  of  hours  of  labor  required, 
and  types  and  amounts  of  energy 
consumed.  This  type  of  data  is 
necessary  for  Ae  Department  to 
calculate  FMV  using  die  factors  of 
production  methodology,  which  is 
preferred  nnder  the  statute.  The 
alternative  contained  in  section 
773(c)(2),  third  country  prices,  is  to  be 
used  only  when  available  information  to 
inadequate  to  use  the  factors 
methodology. 

We  do  not  agree  with  respondents 
that  the  third  country  price  alternative  is 
appropriate  in  this  case.  If  we  were  to 
accept  their  interpretation,  we  wraidd 
effectively  be  allowing  respondents  to 
choose  the  method  for  calculating  FMV 
simply  by  their  decision  of  whether  or 
not  to  submit  a  factors  response.  We  do 
not  believe  that  this  is  the  purpose  of  the 
ahemative  provide  by  section  773(c)(2). 

While  there  is  no  legi^ative  history  on 
diis  point,  vre  believe  that  generally 
third  country  prices  should  be  used  only 
when  the  Department  lacks  information 
to  value  the  nonmarket  ecorramy 
producer's  factors  of  production  in  a 
comparable  market  economy  which  is  a 
significant  producer  of  comparable 
merchandise.  In  other  words,  we  would 
only  turn  to  the  third  country  price 
alternative  if  we  were  uinable  to  develqp 
market  economy  values  to  assign  to  the 
nonmarket  economy  producers'  factors 
of  production.  Hius,  in  our  view,  the 
alternative  FMV  methodology  provided 
by  section  773(c)(2)  is  there  for  the 
Department  to  use  when  we  are  unable 
to  obtain  valuation  information,  not 
factors  information  whidi  is  solely 
within  the  power  of  respondents  to 
provide. 

In  addition,  because  of  the  materially 
deficient  nature  of  the  questionnaire 
responses,  we  did  not  conduct  a 
verification  of  the  Infonnation  submitted 
by  respondents.  Therefore,  we  are 
unable  to  guarantee  with  certainty  the 
completeness  and  accuracy  of  the 
respoDdenfs  U.S.  sale*  listing.  Tlw  lack 
of  verification  is  particularly 
disconoerting  in  tliis  ccMa  becauae 


petitioner  has  continually  averred  that 
respondents  have  not  reported  all  U.S. 
sales  of  the  subject  merchandise  dxiring 
the  PCH.  (See  Petitioner's  }une  11 1«91 
submission  with  supporting 
documentation.)  Therefore,  for  the 
foregoing  reasons,  as  best  infonnation 
available  we  have  used  the  hiformation 
contained  in  the  petition  to  determine 
the  final  antidumping  duty  margins. 

Comment  2 

Respondents  contend  that  If  the 
Department  does  not  use  third  country 
prices  to  calculate  FMV,  then  it  should 
apply  a  simple  average  of  the  highest 
margins  alleged  in  the  petition  for  each 
such  or  similar  category  as  best 
information  available.  Respondents 
claim  that  such  approach  is  reasonable 
and  warranted  because  only  three  of 
respondents'  sales  during  the  POI  are  of 
low-grade  concentrate  with  an 
estimated  margin  of  151%,  while  the 
remainder  of  sales  are  of  high-^ade 
concentrate  with  an  estimated  margin  of 
122%. 

To  support  the  Department's  use  of 
the  highest  rate  contained  in  the 
petition,  petitioner  relies  on  the 
rationale  set  forth  in  Rhone  Poulenc 
Ina  v.  United  States,  89B  F.2d  1185. 1190 
(Fed.  Cir.  1990).  In  Rhone  Poulenc  the 
Court  of  Appeals  for  the  Federal  Circuit 
agreed  that  a  reasonable  inference  that 
the  %vithheld  data  is  less  favorable  to  the 
respondent  that  the  data  on  the  record  to 
justified  upon  a  respondents's  refusal  to 
submit  information  requested  by  the 
Department.  Petitioner  contend!  that 
based  on  this  reasoning,  the  Department 
should  continue  to  use  the  highest 
margin  alleged  in  the  petition  as  the  best 
information  available. 

Department  Position 

Section  353.37  of  the  Department's 
regulations  permits  the  Department  to 
take  into  account  the  extent  of  the 
respondents'  failure  to  cooperate  to 
determine  the  appropriate  BIA  rate.  In 
this  case,  respondents  refused  to 
|N<ovide  the  Department  with  factors  of 
production  information  despite  our  grant 
of  a  seven-week  time  extension. 

Furthermore,  we  did  not  make  a 
distinction  between  the  categories  of 
merchandise  in  determining  the  BIA  rate 
becauae  we  did  not  have  occasion  to 
consider  development  of  such  or  similar 
categories  in  that  this  was  a  nonmafiiet- 
economy  case  where  such  or  similar 
categories  are  not  defined.  Moreover, 
even  if  separate  such  or  similar 
categories  were  justified  in  tha  case  for 
BIA  purposes,  respondents  have  not 
submitted  any  information  to  support  a 
finding  that  low-grade  and  high-grade 
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of  respondents' 
0  provide  information 
}roduction  and  the  lack 
such  or  similar 
ve  applied  the  highest 
petition  as  BIA. 


concentrates  comprise  separate  such  or 
similar  categoriei  I 

Therefore,  because 
complete  failure 
on  the  factors  of 
of  information  or 
categories,  we  ht 
rate  alleged  in  thp 

Comment  3 

Respondents  c  }ntend  that  the 
Department  must  dismiss  the  petition 
because  the  petit  oner  lacks  standing  to 
file  the  petition  ii  i  that  it  does  not 
represent  the  dortiestic  tungsten 
industry.  Respondents  argue  that  the 
like  product  in  this  investigation  is  not 
limited  to  tungstan  ore  concentrates  but 
includes  intermediate  timgsten  ore 
products  as  welLThe  basis  for 
respondents'  argument  is  contained  in  a 
February  1, 1991  etter  submitted  on 
behalf  of  GTE.  In  short.  GTE  opposes 
the  petition  and  i  irgues  that  in  other 
mining  cases  fileti  under  section  406  and 
section  201  investigations  of  the  Tariff 
Act  of  1974,  the  Commission  has  treated 
mining  material  Produced  from  mining 
throu^  refmerieB  as  a  single  like 
product.  In  addition,  GTE  asserts  that 
under  the  ITCs  like  product  analysis, 
the  like  product  fcicludes  tungsten 
intermediate  products.  Therefore. 
because  the  like  product  includes 
tungsten  ore  concentrates  and  tungsten 
intermediate  products;  petitioner 
accounts  for  onlj  5.1%  of  the  production 
of  the  like  product;  and  a  majority  of  the 
domestic  tungsten  industry,  including 
intermediate  tungsten  product 
producers,  opposes  the  petition;  the 
petitioner  has  not  brought  this  petition 
.S.  tungsten  industry, 
s  that  respondents' 
ady  been  rejected  in 
eterminations  of  the 
rrC  and  the  Department.  Furthermore, 
petitioner  pointsiout  that  respondents 
offer  no  new  information  that  would 
cause  either  agency  to  reverse  their 
preliminary  decision. 

Department  Pos 

For  the  reasor 
initiation  and  th 
determination, 
tungsten  intermi 
like  the  importei 
concentrates 
offered  since  the 


on  behalf  of  the 

Petitioner  a 
argument  has  al 
the  preliminary 


wn 


stated  in  the  notice  of 
preliminary 
e  continue  to  fmd  that 
ate  products  are  not 
product  tungsten  ore 
only  new  evidence 
initiation  is  the  ITC 
preliminary  dete^ination  itself.  Based 
on  our  analysis  ( >f  the  ITC  determination 
we  see  no  reasoi  t  for  reaching  a 
conclusion  different  from  that  of  the 
ITC. 

The  ITC  founc  that  intermediate 
tungsten  produc  s  are  not  like  the 
imported  produc  t.  tungsten  ore 
concentrates.  S{  ecifically.  the  ITC 


IMI 


stated  that  concentrates  and 
intermediates  are  physically  different, 
are  not  interchangeable,  have  different 
chemical  compositions,  do  not  share 
common  manufacturing  facilities,  and 
are  received  by  customers  as  discrete 
products.  Moreover,  the  ITC  noted  that 
their  practice  is  to  broaden  the  like 
product  definition  horizontally  to 
include  other  similar  products  rather 
than  to  include  downstream  products 
which  are  further  processed.  In  addition, 
the  ITC  characterized  GTE's  reliance  on 
sections  406  and  201  of  the  Tariff  Act  of 
1974  as  "misplaced."  The  ITC  noted  that 
not  only  were  sections  201  and  406  "part 
of  a  different  statute  with  different 
purposes  and  different  legislative 
histories",  but  also  that  the  section  201 
and  406  investigations  relied  on  by  GTE 
only  allowed  for  the  expansion  of  the 
deHnition  of  domestic  industry  to 
upstream  products.  Because  tungsten 
intermediate  products  are  considered 
downstream  products,  section  201  and 
406  practices  would  not  support  GTE's 
argument.  We  have  already  rejected 
respondents'  argument  opposing 
petitioner's  standing  and  nothing  on  the 
current  record  of  this  investigation 
indicates  that  we  should  reverse  our 
decision.  Therefore,  the  Department  will 
not  dismiss  the  petition  for  lack  of 
standing. 

Continuation  of  Suspension  of 
liquidation 

In  accordance  with  section  735(d)(1) 
of  the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  tungsten  ore 
concentrates  from  the  PRC.  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  151.00  percent 
on  all  entries  of  tungsten  ore 
concentrates  from  the  PRC. 

The  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury  does  not  exist  with  respect  to 
tungsten  ore  concentrates,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 


Customs  officials  to  assess  antidumping 
duties  on  all  tungsten  ore  concentrates 
from  the  PRC.  on  or  after  the  effective 
date  of  the  suspension  of  liquidation, 
equal  to  the  amount  by  which  the  FMV 
exceeds  the  USP. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR  353.20. 

Dated:  September  17, 1991. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-22740  Filed  9-19-91;  8:45  am) 

BILUNQ  COOe  3510-OS-M 


[C-122-504] 

Determination  To  Cancel  Suspension 
Agreement  and  Resumption  of 
Investigation  on  Certain  Red 
Raspberries  From  Canada 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Cancellation  of  Suspension 
Agreement;  Resumption  of 
Countervailing  Duty  Investigation. 

summary:  The  Government  of  Canada 
has  withdrawn  from  the  suspension 
agreement  on  certain  red  raspberries 
from  Canada.  Therefore,  the  Department 
of  Commerce  ("the  Department")  is 
cancelling  the  suspension  agreement 
and  resuming  the  investigation. 
EFFECTIVE  DATE:  September  20. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  McNamara  or  Barbara  Williams. 
Office  of  Agreements  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  9, 1986,  the  Department 
suspended  the  countervailing  duty 
investigation  involving  certain  red 
raspberries  from  Canada. 

The  basis  for  the  suspension  was  an 
agreement  by  the  Government  of 
Canada  to  offset  or  eliminate  completely 
the  net  subsidy  with  respect  to  the 
merchandise. 

On  June  10, 1991,  the  Department 
received  a  letter  from  the  Government  of 
Canada  notifying  the  Department  that 
the  Canadian  government  was 
withdrawing  from  the  suspension 
agreement  on  certain  red  raspberries 
from  Canada.  Subsequently,  on  July  15. 
1991.  the  Government  of  Canada 
submitted  an  additional  letter  to  the 
Department  confirming  its  intention  to 
withdraw  from  the  Agreement. 
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Scope  of  tiie  Agreement 

Imports  covered  by  this  review  are 
iresh  and  frozeD  red  raspberries  packed 
in  bulk  and  suitable  for  further 
processing.  At  the  time  this  suspension 
agreement  was  signed,  such 
merchandise  was  classifiable  under  item 
numbers  146.5400, 146.5600,  and  146.7400 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  Hannonized  Tariff  System  (HTS) 
item  numbers  810.20.10.20,  810.20.90.20, 
811.20.20.20.  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience, 
only.  The  written  product  description 
remains  dispositive. 

LfaRcellatioii  of  Suspension  Agreement 

As  a  result  of  the  Canadian 
government  withdrawing  from  the 
suspension  agreement  the  Department 
has  determined  that  there  is  no  longer  a 
basis  for  suspending  the  countervailing 
duty  investigation  on  certain  red 
raspberries  from  Canada. 

Resumption  of  Investigatioa 

The  Department  is  resuming  the 
investigation  as  if  the  Department's 
a^irmative  preliminary  determination 
under  section  703(b)  of  the  Tariff  Act  as 
amended  ("the  Act")  had  been 
published  on  the  date  of  publication  of 
this  notice. 

In  making  its  final  determination  in 
this  investigation,  the  Department 
intends  to  use  information  from  the 
period  April  1, 1984.  through  March  31, 
1985,  the  period  of  review  for  the 
original  investigation.  (See  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Certain  Red  Raspberries 
From  Canada  (50  FR  42574.  October  11, 
1985).) 

We  intend  to  calculate  the  subsidy 
rate  for  the  final  determination  based  on 
the  benefits  received  from  the  following 
programs  during  the  review  period:  the 
British  Columbia  Raspberry  Growers' 
Farm  Income  Plan,  the  Industrial  and 
Regional  Devekipment  Program  (IRDP). 
and  the  financial  assistance  provided  by 
the  Ministry  of  Agriculture  to  the  East 
Chilliwack  Cooperative. 

For  the  Farm  Income  Plan  we  intend 
to  adopt  the  same  methodology  used  in 
our  preliminary  determination.  For  the 
final  determination,  we  intend  to 
calculate  the  rate  by  dividing  the 
verified  total  value  of  support  payments 
received  during  the  review  period,  less 
the  value  of  premium  payments  by 
growers,  by  the  total  value  of  the  sales 
of  certain  red  raspberries  during  the 
same  period.  On  this  basis,  the 


estimated  net  subsidy  would  be  1.00 
percent  ad  valorem. 

For  the  IRDP  grant,  because  it  was 
less  than  0.5  percent  of  total  sales,  we 
intend  to  expense  the  grant  in  the  year 
of  receipt  by  dividing  the  value  of  the 
grant  by  the  value  of  total  sales  of 
certain  red  raspberries  during  the 
period.  On  this  basis,  the  estimated  net 
subsidy  would  be  0.25  percent  ad 
valorem. 

Finally,  for  the  financial  assistance  to 
the  East  Chilliwack  Cooperative  from 
the  Ministry  of  Agriculture,  we  intend  to 
treat  the  assistance  as  a  short-term  loan 
with  a  zero  rate  of  interest  and  calculate 
the  subsidy  by  dividing  the  interest 
savings  on  the  zero-rate  loan  by  the 
value  of  total  sales  of  certain  red 
raspberries  during  the  period.  On  this 
basis,  the  estimated  net  subsidy  for  the 
financial  assistance  would  be  3.35 
percent  ad  valorem. 

The  Department  would  prefer  to  use 
more  recent  information  in  making  its 
final  determuoation  in  this  investigation. 
However,  a  period  such  as  calendar 
year  1990,  when  the  suspension 
agreement  was  still  in  effect  would  not 
appear  to  be  appropriate.  The  1990 
period  would  not  provide  a  true  measure 
of  the  level  of  subsidy  respondents 
would  be  expected  to  receive  as 
stipulated  in  section  704(j]  of  the  Act 
because  the  suspension  agreement 
eliminated  the  provision  of  subsidies  by 
Canada  on  the  production  or  shipment 
of  certain  red  raspberries  exported  to 
the  United  States  as  of  January  9, 1986. 
For  this  reason,  the  Department  intends 
to  use  information  from  the  original 
review  period  as  a  more  accurate 
meabure  of  the  subsidy  level  for  the 
programs  under  investigation,  absent  the 
suspension  agreement 

Interested  parties  are  invited  to 
comment  within  seven  days  of  the 
pubUcation  of  this  notice  on  the 
Department's  use  of  information  from 
the  original  review  period  and  to  suggest 
approaches  or  methodologies  that  would 
allow  the  Department  to  use  a  more 
recent  period  and,  at  the  same  time, 
adjust  for  the  fact  that  the  suspension 
agreement  would  necessarily  have 
eliminated  subsidies  during  that  period 
for  raspberry  growers.  All  comments 
should  be  submitted  in  accordance  with 
S  3SSJl(e)  of  the  Department's 
regulations  to  the  Assistant  Secretary 
for  Import  Administration. 

Suspension  of  Liquidation 

As  provided  by  section  703(d}(l]  of 
the  Act  the  Department  is  instructing 
the  Customs  Service  to  suspend 
Uquidation  on  shipments  of  i«d 
raspberries  exported  directly  or 
indirectly  to  the  United  States  from 


Canada  and  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
)uly  15. 1991.  The  Department  will  also 
instruct  the  Customs  Service,  in 
accordance  with  section  703(dH2)  of  die 
Act,  to  require  a  cash  deposit  or  bond 
for  each  such  entry  of  the  merchandise 
in  the  amount  of  0.99  percent  ad 
valorem,  based  upon  the  calculations 
described  in  the  preliminary 
determination  (50  FR  42574). 

Public  Comment 

In  accordance  with  19  CFR  355.38  of 
the  Department's  regolations,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  this  action  on  November 
20. 1991  at  10  a.m.,  at  the  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20230.  Parties 
should  confirm  by  telephone,  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time.  Individuals 
who  wish  to  request  a  hearing  must 
submit  such  a  request  within  ten  days  of 
the  pBt>lication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Comaierce,  room  B- 
099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Requests  should  contain:  (1)  TTie 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  case  briefs 
or  other  written  comments  must  be 
submitted  to  the  Assistant  Secretary  no 
later  than  November  12, 1991.  Ten 
copies  of  the  business  proprietary 
version  and  five  copies  of  the 
nonproprietary  version  of  the  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
November  IB,  1991.  An  interested  party 
may  make  a  presentation  only  on 
argunaents  included  in  that  party's 
briefs.  If  no  hearing  is  requested, 
interested  parties  still  may  comment  on 
these  preliminary  results  in  the  form  of 
case  and  rebuttal  briefs.  Written 
arguments  should  be  submitted  in 
accordance  with  §  355.38  of  the 
Commerce  Department's  regulations  and 
will  be  considered  if  received  within  the 
time  limits  specified  in  this  notice. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b(f)). 
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Dated:  Septembe^  13, 1991. 
Eric  I.  Garfinkel. 
Assistant  Secretarjffor  Import 
Administration. 
|FR  Doc.  91-22741  tiled  9-19-91;  8:45  am] 

BILUNGCOOE  3S10-O4-M 


National  OceanN:  and  Atmospheric 
Administration 

Taking  Marine  Mammals  Incidental  to 
Energy  Exploration  in  Alaska 

agency:  Nationail  Marine  Fisheries 


Service  (NMFS), 
action:  Notice. 


^JOAA,  Commerce. 


Notice  is  beinj  given  that  NMFS  has 
issued  five  Lettei  s  of  Authorization 
under  the  author  ty  of  section  101(a)(5) 
of  the  Marine  Mi  mmal  Protection  Act 
and  50  CFR  228,  iubpart  D— Taking  of 
Marine  Mammals  Incidental  to  Oil  and 
Gas  Exploration  Activities  in  Alaska. 
These  authorizations  are  valid  for  the 
1991/92  explorat  on  season  and  are 
subject  to  the  pn  ^visions  of  the  MMPA 
and  the  regulations  governing  small 
takes  of  marine  mammals  incidental  to 
specified  activities.  Issuance  of  the 
letters  is  based  an  findings  by  NMFS 
that  the  total  tak  ngs  will  have  a 
negligible  impac  on  the  species  of 
stocks  of  marine  mammals  and  will  not 
have  an  unmitigi  ble  adverse  impact  on 
the  availability  of  the  species  or  stocks 
for  subsistence  u  ses  by  Alaska  natives. 

Letters  of  Aatl  lorization  were  issued 
to  the  following:  Amerada  Hess 
Corporation,  Hoi  iston,  Texas;  Amoco 
Production  Com]  lany,  Denver,  Colorado; 
ARCO  Alaska,  1  ic.  Anchorage,  Alaska; 
Chevron  U.S.A.  i  nc,  Anchorage,  Alaska; 
and  Shell  Weste  n  E&P  Inc.,  Anchorage. 
Alaska. 

The  Letters  of  Authorization  are 
available  for  rev  ew  in  the  following 
offices:  Office  ol  Protected  Resources, 
NMFS,  1335  East- West  Highway,  Silver 
Spring,  MD  20916,  (301)  427-2322  and 
Western  Alaska  Field  Office,  NMFS.  701 
C  Street.  Anchoiage,  Alaska,  99513. 
(907)  271-5006. 

Dated:  Septembi  tr  17. 1991. 

Nancy  Foster, 

Director.  Office  of  Protected  Resources, 
National  Marine  /  <sheries  Service. 


|FR  Doc.  91-22747 


Piled  9-19-91:  8:45  am] 


MUNM  COOC  3810-2HI 


COMMITTEE  FOR  PURCHASE 
FROM  THE  BUND  AND  OTHER 
SEVERELY  HANDICAPPED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  October  21, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
handicapped.  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT! 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  July  8 
and  August  2, 1991,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (56  FR  30905  and  37088)  of 
proposed  additions  to  the  Procurement 
List.  After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodity  and  provide  the  services 
at  a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodity 

Chest  Lighting  Equipment 
6210-00-382-9173 

Services 
Janitorial/Custodial, 


Martin  Luther  King  Federal  Building. 
Newark,  New  Jersey 

Janitorial/Custodial,  for  the  following  GSA 
Warehouse  in  Auburn,  Washington: 


WA0815KA 

WA0824KA 

WA0816KA 

WAoeasKA 

WA0817KA 

WAOeSIKA 

WA0821KA 

WA0632KA 

WA0822ICA 

WAoeasKA 

WA0e23KA 

WA0e34KA 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Millunan, 
Executive  Director 

|FR  Doc.  91-2272B  Filed  9-19-91:  8:45  am] 
BILUNG  COOE  6S20-33-M 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  conmiodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  21, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557  1145. 

SUPPI^MENTARV  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47  (a)(2)  and  41  CFR  51-2.6.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  the 
Procurement  List: 

Conunodity 

Cover,  Shipping,  Blade 
1615-01-160-3748 
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Services 


Grounds  Maintenance,  Marine  Corps 
Reserve  Center,  75th  and  Warwick 
Boulevard,  Newport  News,  Virginia. 

Janitorial/Custodial  Maintenance     ,^ 
Overhaul  and  Technical  Service 
Center.  10750  West  Grand  Avenue, 
Franklin  Park,  Illinois. 

Janitorial/Custodial,  Buildings  928, 1002 
and  1029,  Kirtland  Air  Force  Base, 
New  Mexico. 

Janitorial/Custodial,  Naval  and  Marine 
Corps  Reserve  Center,  Akron,  Ohio. 

Laundry  Service,  Youngstown  Municipal 
Airport,  Vienna,  Ohio. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  91-22729  Filed  9-19-91: 8:45  am] 

MLLMM  COOE  6S20-39-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  management, 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  By  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  7, 1991. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett.  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  ot  waive  the  requirement 


for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information;  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  September  16, 1991. 
Mary  P.  Liggett, 

Acting  Director  Office  of  Information 
Resources  Management. 

Office  of  Bilingual  Educadon  and 
Minority  Languages  Affairs 

Type  of  Review.  Expedited. 

Title:  Annual  Survey  of  Bilingual 
Education. 

Frequency.  Annual. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  57. 
Burden  Hours:  1,710. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  State  educational  agencies 
will  collect,  aggregate,  analyze  and 
publish  data  regarding  limited  English 
proficient  persons  in  their  States.  The 
Department  will  use  the  information  to 
prepare  an  annual  report  to  Congress 
and  a  report  on  the  condition  of 
bilingual  of  education  in  the  nation. 

Additional  Information:  An  expedited 
review  is  requested  in  order  to  allow 
States  to  submit  data  in  a  timely 
manner.  Failure  to  collect  this 
information  would  result  in  discontinued 
funding  for  the  States.  A  form  is  being 
developed  and  will  be  cleared  by  the 
Office  of  Management  and  Budget. 
[FR  Doc.  91-22683  Filed  9-19-91;  8:45  am] 

■ILUNQ  COOE  400(H)1-« 


Proposed  Information  Collection 
Requests 

aoency:  Department  of  Education. 


ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
21, 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  fackson 
Place,  NW.,  room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
O^ice  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mary  P.  Liggett  (202)  708-5174. 

SUPPLEMENT ARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35]  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following; 

(1)  Type  of  review  requested,  e.g- 
new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 
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Dated:  Scplember  ^  1901. 
Mary  P.  Liggett. 

Acting  DtncU>r,  Offi^efli*formo*km 
Resources  MaiwgeBi^aL 

Offtee  of  BiRn^al  gdacation  aad 
Minority  Language^  Affairs 

Type  of  Review:  New. 

Title:  Title  VII  Bilingual  Education 
Fellowship  Prograri  Study. 

Frequency:  Ooe  jime  oaly. 

Affected  Public:  ladividuaU  or 
households;  state  or  local  govemmeats; 
businesses  or  othef  for-profit;  federal 
ageociea  or  empk)3/ie«s;  non-profit 
institutions:  small  Ihiainesses  or 
organizations. 
Reporting  Burden. 

Responses:  659. 

Burden  Hours:  3( 
Recordkeeping  B, 

Recordkeepers: 

Burden  Hours: 

Abstract:  This  stjidy  will  gather 
BiHngual  Educatiori  Fellowship  program 
data.  The  Department  will  use  this 
information  to  assess  the  impact  of  the 
Bilingaal  Education  FeHowship  Program 
on  the  field  of  bifirRual  edocation. 

Office  of  Elements 
Edtfcatioa 


and  Secondary 


Type  of  ReviervrExtensian. 

Title:  Application  for  Cranta  under  the 
Migrant  Education  iProgram — Chapter  1. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 
Reporting  Burden: 

Responses:  51. 

Burden  Hours:  6, 120. 
Recordkeeping  Bui  den: 

Recordkeepers:  ( i. 

Burden  Hours:  0. 

Abstract:  This  fo  nn  will  be  used  by 
applicants  to  appt]  for  fnnding  under  the 
Chapter  1 — Migrant  Education  l^ogram. 
The  Department  oaes  the  information  to 
make  grant  awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 


einstatement. 
Personnel  Shortages 


ime. 

State  or  local 
fit  rnsfitutions. 


Type  of  Review: 

Title:  Surveys  c 
and  Training  Nee 

Frequency:  One 

Affected  Public: 
govenTHtents;  non-| 
Reporting  Burden. 

Responses:  SK. 

Burdai  Hoars: 
Recordkeeping 

Recordkeepers. 

Burden  Hours:  Oi 

Abatroct:  Informlation  on  existing 
staffing  and  personnel  shortages  is 
needed  from  Stateivocatioficd 
rehabilitation  agencies  and  noa-profit 
facilities  providinfl  services  to  State 


ag/nicy  cUeats.  The  Department  will  use 
this  inionnatioa  to  direct  Rehabilitation 
Training  Program  funds  to  areas  of 
identifted  persoiuiel  shortage. 

Office  of  Educational  Research  and 
Impi  wemeBt 

Type  of  Review:  Extension. 

TO/e.' Continuation  Application — 
LEAD  (Leadership  in  Education 
Administration  Development). 

Frequency  Annually. 

Affected Pubha  State  and  Foca! 
governments;  non-profit  instrtntions. 
Reporting  Burden: 

Responses:  57. 

Burden  Hoars:  228. 
Recordkeeping  Borden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
applicants  to  apply  for  funding  onder  the 
Leadership  in  Educational 
Administration  Development  program. 
The  Department  uses  the  information  to 
make  grant  awards. 

OfHce  of  Educatkmai  Research  and 
Improvement 

Type  of  Review:  Revision 

Title:  Final  Performance  Report  for 
the  Library  Services  and  Construction 
Act  (LSCA).  Title  VL 

Frequency:  Annually. 

Affected  Public:  State  and  local 
governments. 
Reporting  Burden: 

Responses:  250. 

Burden  Hours:  1,000. 
Recordkeeping  Burden: 

Recordkeepers:  250. 

Burden  Hours:  250. 

Abstract:  This  report  will  be 
completed  by  projects  funded  under 
LSCA  Title  VI.  The  Department  will  use 
this  information  to  determine  the  use  of 
grant  funds  and  to  evaluate  project 
performance. 

Office  of  Educationa)  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  Application  for  Grants  under  the 
Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching:  Schools  and 
Teachers  Program/Family-School 
Partnership  Ptograms. 

/vre(7ue/7cy.- Annually. 

Affected  Public:  State  and  local 
governments;  non-profit  institutions. 
Reporting  Burden: 

Responses:  TOO. 

Burden  Hoarsr  16,800. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  This  form  will  be  used  by 
applicants  to  apply  for  funding  under  the 
Fund  for  the  Improvement  and  Refonn 


of  Schools  and  Teaching  program.  TIm 
Department  uses  this  information  to 
make  grant  awards. 

Office  ol  Postsacondety  Educrtiaa 

Type  of  Review:  New. 

Title:  Performance  Report  for  the 
Jacob  K.  Javits  Fellows  Programs. 

Frequency:  Anmally. 

Affected  Public:  Individuals  or 
households;  non-profit  inatituti«»ri». 
Reporting  Burden: 

Responses:  500. 

Burden  Hours:  Z.500L 
Recordkeeping  BurderK 

Recordkeepers:  0 

Burden  Hours:  0. 

Abstract  Students  that  have 
participated  in  the  Jacob  K.  Javits 
Fellows  Program  are  to  submit  this 
report  to  the  Department.  The 
Departmerrt  tises  the  information  to 
assess  the  accomplishments  of  project 
goals  and  effective  program 
management. 

Office  of  Fostsecondary  Edtication 

Type  of  Review:  Extension, 

Title:  State  Participation  Agreements 
for  the  Robert  C.  Byrd  Honors 
Scholarship  Program. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments. 
Reporting  Burden: 

Responses:  52. 

Burden  Hours:  52. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  States  that  desire  to  make 
changes  to  their  previously  approved 
State  participation  agreement  must 
submit  such  changes  to  the  Department. 
The  Department  uses  the  information  to 
determine  state  eligibility  and 
comph'ance  with  program  requirements. 

Office  of  Fostsecondary  Edncatfea 

Type  of  Review:  Reinstatement. 

Title:  Performance  Report  for  the 
Grants  to  Institutions  to  Encourage 
Minority  Participation  in  Graduate 
Education. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 
Reporting  Burden: 

Responses:  72. 

Burden  Hours:  144. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  This  report  is  »sed  by  SUte 
agencies  to  provide  caseload  data.  The 
Department  uses  tke  infonnation 


IMI 
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collected  to  assess  the  accomplishments 

and  for  program  management 

[FR  Doa  91-22684  Filed  »-l»-01;  8:45  am] 

gll  I IKQ  COM  40MM>VII 


(Cn>A  U.060A] 

Formula  Grant  Program  Undar  ttie 
Indian  Education  Act  of  1988,  Subpart 
1  Notica  Inviting  Appllcatlona  for  new 
Awards  for  Racal  Yaar  (FY)  1992 

Purpose:  Provides  grants  for 
supplementary  projects  that  meet  the 
special  needs  of  Indian  children.  This 
program  should  be  seen  as  an 
opportimity  for  local  educational 
agencies  to  support  those  elements  of 
the  national  Education  Goals  and  the 
AMERICA  2000  education  strategy  that 
are  relevant  to  their  unique  missions. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs)  and  certain  schools 
operated  by  Indian  tribes  and 
organizations  (Tribal  schools)  that 
received  funds  under  this  program  in 
fiscal  year  1988,  and,  if  sufficient  funds 
are  available,  as  determined  under  the 
Act,  to  schools  operated  by  the  Bureau 
of  Indian  Affairs  (BIA)  and  LEAs  and 
Tribal  schools  that  were  not  grantees  in 
fiscal  year  1988. 

Deadline  for  Transmittal  of 
Applications:  December  3, 1991. 
Applications  not  meeting  the  deadline 
will  not  be  considered  for  funding  in  the 
initial  allocation  of  awards. 
AppUcations  not  meeting  the  deadline 
may  be  considered  for  funding  if  the 
Secretary  determines,  under  section 
5316(b)  of  the  Indian  Education  Act  that 
funds  are  available  and  that  relocation 
of  those  funds  to  such  applications 
would  best  assist  in  advancing  the 
purposes  of  the  program.  However,  the 
amount  and  date  of  an  individual 
award,  if  any,  made  under  section 
5316(b)  of  the  Act  may  not  be  the  same 
to  which  the  applicant  would  have  been 
entitled  if  the  application  had  been 
submitted  on  time. 

Deadline  for  Intergovernmental 
Review:  February  1, 1992. 

Applications  Available:  September  27, 
1991. 

Available  Funds:  The  appropriation 
for  this  program  for  fiscal  year  1992  is 
expected  to  be  $54,692,000,  which  should 
be  sufficient  to  fund  all  eligible 
applicants.  Therefore,  the  Department 
encourages  all  eligible  applicants  to 
apply,  including  those  entities  that  were 
not  grantees  under  the  program  in  fiscal 
year  1988. 

Estimated  Range  of  Awards:  $1,000  to 
$1,467,500. 

Estimated  Average  Size  of  Awards: 
$46,625. 


Estimated  Number  of  Awards:  1,168. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  250  and  251. 

For  Applications  or  Information 
Contact: Sandra  Spaulding,  US. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  2177,  Washington, 
DC  20202-6335.  Telephone  (202)  401- 
1907  (FTS  441-1907).  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  708-0300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority:  25  U.S.C.  2601- 
2606.2651. 

Dated:  September  16, 1991. 
lohn  T.  MacDoaald, 

Assistant  Secretary,  Elementary  and 

Secondary  Education. 

(FR  Doc.  91-22743  Filed  9-19-91;  8:45  am] 

MLUtM  COOC  4000-01-M 


[CFDA  Na  84.129] 

Rehabilitation  Training:  Rahabllltation 
Lono-Tarm  Training  Notica  Inviting 
Applications  for  New  Awards  for  Fiscal 
Yaar  (FY)  1992 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  grants  to 
increase  the  supply  of  qualified 
personnel  available  for  employment  in 
public  and  private  agencies  and 
institutions  involved  in  the  vocational 
rehabilitation  and  independent  living 
rehabilitation  of  individuals  with 
handicaps,  especially  those  individuals 
with  the  most  severe  handicaps,  and  to 
maintain  and  upgrade  the  skills  and 
knowledge  of  personnel  employed  as 
providers  of  vocational,  social,  or 
psychological  rehabilitation  services. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  institutions 
of  higher  education,  are  eligible  for 
assistance  under  the  Rehabilitation 
Training  Program. 

Deadline  for  Transmittal  of 
Applications:  November  22, 1991. 

Deadline  for  Intergovernmental 
Review:  January  22, 1992. 

Applications  Available:  October  8. 
1991. 

A  vailable  Funds:  $4,97aooa 

The  Administration  has  requested  a 
consolidated  amount  of  $1,976,040,000 
for  rehabilitation  programs  for  FY  1992. 
Of  this  amount  it  is  expected  that 


$4,970,000  will  be  available  for  new 
grants  in  the  areas  listed  below. 
However,  the  actual  level  of  funding  Is   . 
contingent  upon  final  congressional 
action.  A  separate  notice  inviting 
applications  for  new  awards  in  areas  of 
rehabilitation  long-term  training,  in 
addition  to  those  listed  below,  will  be 
published  at  a  later  date. 

Specific  information  regarding  the 
estimated  range  of  available  funds, 
range  of  awards,  average  size  of 
awards,  and  number  of  awards  appears 
on  the  chart  in  this  notice. 

Note:  The  Department  is  not  t>ound  by  any 
estimates  In  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80.  81.  82.  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  386. 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  and  34  CFR 
386.1,  the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
funds  under  this  competition  only 
applications  that  propose  to  provide 
training  in  one  of  the  following  areas  of 
personnel  shortages: 
Rehabilitation  medicine. 
Rehabilitation  nursing. 
Prosthetics  and  orthotics. 
Rehabilitation  facility  administration. 
Rehabilitation  administration. 
Physical  therapy. 
Occupational  therapy. 
Rehabilitation  engineering. 
Vocational  evaluation  and  work 

adjustment 
Rehabilitation  workshop  and  facility 

personnel. 
Rehabilitation  of  the  mentally  ill. 
Rehabilitation  psychology. 
Specialized  personnel  for  supported 

employment 
Undergraduate  education  in 

rehabilitation  services. 
Independent  living. 
Speech-language  pathology  and 

audiology. 
Rehabihtation  of  the  blind. 
Rehabilitation  of  the  deaf. 
Rehabilitation  job  development  and  job 

placement 

For  Applications  or  Information 
Contact  Bruce  Rose.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3332,  Switzer  Building. 
Washington,  DC  20202-2649.  To  request 
an  application,  call  (202)  732-1347;  to 
receive  further  information,  call  (202) 
732-1325;  deaf  and  hearing  Impaired 
indlvlduaU  may  call  the  Federal  Dual 
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Party  Relay  Seririce  on  1-800-877-8339 
(in  the  Washingjton,  DC  202  area  code, 
telephone  708-3300)  between  8  a.m.  and 
7  p.m.,  Eastern  time. 


Program  Authority:  29  U.S.C.  774. 


Dated:  Septeml>er  16. 1991. 
Rolwrt  R.  Davila. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 


Areas  of  personnel  shortages 


RehaMitation  medteie 
Rehahiitatinn  nmin  | 
rrosvmcs  anu  onn  mcs., 
RehabKtation  facility 
Rehabilitation  adrrunjstration 

Physical  therapy       , 

OocufMUonal  mef. 
RetMMKatioo  engt 


Vocational  evaliiat)o#  and  work  adjustment 

Rehabilitation  worVsiop  and  facility  personnei... 

■tion  of  the  mentally  W 

ation  psychology 


Specaaiized  personnel  for  supported  employment.... 
Ur«dergraduate  education  m  rehabilitation  services.. 

Independent  living  ...^ _ 

Speech-language  palhology  and  audiology 

Rahabillatnn  of  the  blind 

RahaUMalion  of  theideaf _ 

Rehabilitation  job 


and  job  placemefit.. 


[FR  Doc.  91-22744 

■nXMOCOOC  4000-4  1-M 


Estimated  range  of 
available  lufxta 


S190. 
190, 
165, 
365 
240, 
290, 
140, 
240, 
190, 
190, 
290, 
190, 
290 
410, 
90, 
190, 
590, 
390, 
140, 


,000-210.000 
000-210,000 
000-185,000 
000-385.000 
000-260,000 
,000-310.000 
000-160,000 
,000-260.000 
,000-210.000 
,000-210,000 
,000-310,000 
,000-210.000 
,000-310,000 
,000-430,00a 
000-110,000 
,000-210,000 
000-610,000 
,000-410,000 
.000-160.000 


Estinnated  range  of 
awards 


$90,000-110.000 

90,000-110.000 

165,000-185,000 

115,000-135,000 

115,000-135,000 

90,000-110,000 

65,000-85,000 

115,000-135,000 

90.000-110.000 

90.000-110.000 

90,000-110.000 

90,000-110.000 

90,000-110,000 

60,000-80,000 

90,000-110,000 

90,000-110,000 

90.000-110.000 

90,000-110.000 

65,000-85.000 


Estimated 
average 
size  of 
awards 


$100,000 
100,000 
175.000 
125,000 
125,000 
100,000 

75,000 
125,000 
100.000 
100.000 
100,000 
100,000 
100,000 

70,000 
100.000 
100,000 
100,000 
100,000 

75,000 


Estimated 
No.  of 
awards 


2 
2 
1 
3 
2 
3 
2 
2 
2 
2 
3 
2 
3 
6 
1 
2 
6 
4 
2 


Filed  9-19-91: 8:45  am] 


DEPARTMENT  OF  ENERGY 

Trespassing  on  Department  of  Energy; 
Pantex  Plant,  Tk 

agency:  Department  of  Energy. 
ACTION:  Notice  pf  amendment  of  legal 
description  of  Pantex  Plant  site. 

summary:  The  Department  of  Energy, 
successor  agency  to  the  Atomic  Energy 
Commission,  is  authorized  pursuant  to 
section  229  of  tHe  Atomic  Energy  Act  of 
1954,  as  implemented  by  10  CFR  part 
860,  section  104  of  the  Energy 
Reorganization  kct  of  1974,  and  section 
301  of  the  Department  of  Energy 
Organization  Act,  to  prohibit 
unauthorized  entry  and  the 
unauthorized  in  troduction  of  weapons  or 
dangerous  materials  into  and  upon  its 
nuclear  sites.  B;  r  Notice  dated  October 
12, 1965,  appearing  at  pages  13287-13288 
of  the  Federal  Register  of  October  19, 
1965,  the  Atomic  Energy  Commission 
prohibited  unaijthorized  entry  into  and 
upon  certain  portions  of  the  Pantex 
Plant  site  located  in  the  State  of  Texas. 
By  notice  dated!  )uly  23. 1985.  appearing 
at  pages  31004-81005  of  the  Federal 
Register  of  July  J31, 1985,  the  Department 
of  Energy  amenped  the  site  description 
of  the  Pantex  PJant  to  add  3.068  acres, 
more  or  less,  tolthe  9,100  acres  to  which 
unauthorized  access  was  prohibited  by 
the  1965  Noticei  This  notice  further 
amends  the  site  description  of  the 
Pantex  Plant  to  add  2,685  acres,  more  or 


less,  to  the  12,168  acres  to  which  access 
was  prohibited  by  the  1965  and  1985 
notices.  Notices  stating  the  pertinent 
prohibition  of  10  CFR  part  860.5  will  be 
posted  at  all  entrances  of  said  tract  and 
at  intervals  along  its  perimeters  as 
provided  in  10  CFR  part  860.6. 

The  site  description  of  the  Pantex 
Plant  site  is  hereby  amended  to  read  as 
follows: 

A  14,852.85  Acre  tract  of  land  situated 
in  the  western  portion  of  Carson  County, 
Texas,  approximately  9  miles  west  of 
the  City  of  Panhandle,  said  tract  is 
bordered  on  the  west  by  State  F.M. 
Hwy.  683,  and  an  irregular  shaped  tract 
of  land  used  by  Texas  Tech  University, 
on  the  north  by  State  F.M.  Hwy.  293,  on 
the  east  by  State  F.M.  Hwy.  2373  and  on 
the  south  by  A.T.  &  S.F.  Ry.  said  tract  of 
land  being  a  portion  of  the  W.R. 
Snodgrass  (strip]  Survey,  a  portion  of 
sections  6  and  6V^,  Lyman  Brewer  strip) 
Survey.  Section  7,  M.F.  Wright  (strip) 
Survey,  a  portion  of  Sections  30,  31.  32. 
33,  34,  36,  40,  41,  46,  51,  54,  59  and  all  of 
Sections  37,  38,  39,  47,  48,  49,  50,  55,  56, 
57,  and  58.  block  M4,  John  H.  Gibson 
Survey,  Carson  Coimty,  Texas:  the 
perimeter  of  said  tract  of  land  is 
described  by  metes  and  bounds  to-wit; 

Commencing  at  the  southeast  comer 
of  section  3  and  the  northeast  comer  of 
section  4,  block  2,  Adams,  Beaty  & 
Moulton  Survey,  said  point  being  in  the 
west  line  of  the  W.R.  Snodgrass  Survey; 

Thence  north  89°54'52"  east,  50.04  Ft. 
to  a  point: 

Thence  south  00''05'08"  east.  652.31  Ft. 
to  a  V^  inch  iron  rod  with  a  red  plastic 
cap  stamped  "KELLEY"  (K-CAP) 


marking  the  intersection  of  the  east 
R.O.W.  line  of  State  F.M.  Hwy.  683  and 
the  northerly  R.O.W.  line  of  A.T.  &  S.F. 
Ry..  said  point  of  intersection  being  the 
southwest  comer  and  the  true  place  of 
beginning  of  the  tract  of  land  herein 
described; 

Thence  north  00°05'08"  west,  4,889.35 
Ft.,  along  the  east  R.O.W.  line  of  State 
F.M.  Hwy.  683  as  described  in  Volume  8, 
pages  592  and  593  of  the  Carson  County 
Commissioners  Court  Minutes,  to  a  K- 
CAP  marking  the  southwesterly  comer 
of  a  tract  of  land  used  by  Texas  Tech 
University; 

Thence  along  the  perimeter  and 
common  line  with  said  Texas  Tech 
University  tract  of  land  the  following 
calls; 
north  88*41'59"  east,  330.25  Ft.  to  a  K- 

CAP; 
north  81°01'01"  east.  144.55  Ft.  to  a  K- 

CAP: 
north  72''21'14"  east.  229.80  Ft.  to  a  K- 

CAP, 
south  75°48'18"  east,  127.76  Ft.  to  A  K- 

CAP: 
south  71'07'18"  east.  261.84  Ft.  to  a  K- 

CAP; 
north  12°51'38"  west.  270.94  Ft.  to  a  K- 

CAP: 
south  89''00'58"  west.  46.78  Ft.  to  a  K- 

CAP. 
north  68°30'44"  west.  94.58  Ft.  to  a  K- 

CAP; 
north  24'44'38"  west.  90.96  Ft.  to  a  K- 

CAP; 
north  08°05'42"  east.  161.63  Ft.  to  a  K- 

CAP: 
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north  6r20'3r'  west.  247.72  Ft  to  a  K- 

CAP: 
south  06*28'31"  west  305.04  Ft  to  a  K- 

CAP" 
south  25'10'42"  east.  203.96  Ft.  to  a  K- 

CAP: 
south  72*43'55"  west  222.15  Ft  to  a  K- 

CAP. 
south  80°33'00"  west  139.06  Ft  to  a  K- 

CAP; 

south  89*03'35"  west  327.71  Ft.  to  a  K- 
CAP  in  the  east  R.O.W.  line  of  State 
F.M.  Hwy.  683  Marking  the 
northwesterly  comer  of  said  Texas  Tech 
University  tract  of  land; 

Thence  north  00*05'08"  west.  12,894.01 
Ft.  along  the  east  R.O.W.  line  of  State 
F.M.  Hwy.  683,  as  described  in  said 
Volume  8,  pages  592  and  593,  to  a  V^ 
inch  iron  rod  with  yellow  plastic  cap 
stamped  "THOMAS"  (T-CAP)  marking 
a  P.I.I 

Thence  north  00°06'11"  west  4,066.85 
Ft,  along  said  east  R.O.W.  line  of  Slate 
F.M.  Hwy  683,  to  an  aluminum  cap  set  in 
concrete  marking  a  P.I.;  said  point  being 
the  northerly  limit  of  the  highway 
R.O.W.  described  in  said  Volume  8 
pages  592  and  593; 

Thence  north  89"'49'30"  east  30.00  Ft. 
along  the  easterly  R.O.W.  line  of  State 
F.M.  Hwy.  683,  as  described  in  Volume 
10.  page  22  of  the  Carson  County 
Commissioners  Court  Minutes,  to  an 
aluminum  cap  set  in  concrete  marking  a 
P.I.: 

Thence  north  OO'05'IO"  east  10.270.32 
Ft.  along  said  east  R.O.W.  as  described 
in  said  Volume  10.  page  22.  to  an 
aluminum  cap  set  in  concrete  marking 
the  begiiming  of  a  curve  in  said  R.O.W. 
line  whose  radius  point  bears  south 
8g*54'50"  east  a  distance  of  236.00  Ft; 

Thence  northeasterly  along  said 
R.O.W.  line  curve  in  a  clockwise 
direction  thru  a  central  angle  of 
89°09'07"  and  an  arc  distance  of  367.21 
Ft.  to  aluminum  cap  set  in  concrete 
marking  a  point  of  tangency  in  the 
southerly  R.O.W.  line  of  State  F.M.  Hwy. 
293  and  the  northwesterly  comer  of  this 
tract: 

Thence  north  89°14'17"  east  along  the 
southerly  R.O.W.  line  of  State  FM.  Hwy. 
293.  as  described  in  Volume  10  page  22 
of  the  Carson  County  Commissioners 
Court  Minutes,  22,  443.06  Ft.  to  a  T-CAP 
marking  the  northeasterly  comer  of  this 
tract; 

Thence  south  45°27'45"  east  140.68  Ft, 
along  the  westerly  R.O.W.  line  of  State 
F.M.  Hwy.  2373  as  described  in  the 
R.O.W.  deed  recorded  in  Volume  10, 
page  210  of  the  Deed  Records  of  Carson 
County.  Texas,  to  a  T-CAP  marking  a 

P.I.: 

Thence  south  00*09'S1'  east  5,099.45 
Ft,,  along  the  westeriy  R.O.W.  line  of 


State  F.M.  Hwy.  2373,  as  described  in 
said  recorded  deed  (Volume  10,  page 
210),  to  a  T-CAP  marking  a  P.I.; 

Thence  south  00°22'01"  east  10.502.67 
Ft.  along  the  westerly  R.O.W.  line  of 
State  F.M.  Hwy.  2373,  to  a  T-CAP 
marking  a  P.L; 

Thence  south  00*17'3r'  east,  2,731.95 
Ft,  along  the  westerly  R.O.W.  line  of 
State  F.M.  Hwy.  2373.  to  a  T-CAP 
marking  a  P.I.; 

Thence  south  00°14'05"  east  2,633.88 
Ft;  along  the  westerly  R.O.W.  line  of 
State  F.M.  Hwy.  2373,  to  a  concrete 
Texas  Highway  Department  RO.W. 
monument  mariiing  a  P.L; 

Thence  south  00°06'38"  east  3,091.78 
Ft.,  along  the  westerly  R.O.W.  line  of 
State  F.M.  Hwy.  2372  to  an  aluminum 
cap  set  in  concrete  marking  the 
intersection  of  said  highway  R.O.W.  line 
and  the  northerly  R.O.W.  line  of  A.T.  & 
S.F.  Ry.,  said  point  being  the 
southeasterly  comer  of  this  tract 

Thence  south  69*23'00"  west  1,518.79 
Ft,  along  the  northerly  R.O.W.  line  of 
A.T.  &  SJ.  Ry.,  to  a  point  marking  a 
point  of  change  in  R.O.W.  width,  said 
point  is  witnessed  by  an  aluminum  cap 
set  in  concrete  bearing  north  20*37*00" 
west  1.00  Ft; 

Thence  north  20''37'0O"  west  25,00  Ft, 
along  said  R.R.  R.O.W.,  to  a  point 
marking  a  point  of  change  in  R.O.W. 
width,  said  point  is  witnessed  by  an 
aluminum  cap  set  in  concrete  bearing 
north  20°37'00".  1.00  Ft; 

Thence  south  e9*23'00"  west,  1,232.00 
Ft„  along  said  R.R.  R.O.W.,  to  a  point 
marking  a  change  in  R.O.W.  width,  said 
point  is  witnessed  by  an  aluminum  cap 
set  in  concrete  bearing  north  20*37'00" 
west  1.00  Ft; 

Thence  south  20*37'00"  east,  20.00  Ft., 
along  said  R.R.  R.O.W.,  to  a  point 
marking  a  change  in  R.O.W.  width,  said 
point  is  witnessed  by  an  alimiinum  cap 
set  in  concrete  bearing  north  20*37'00" 
west  1-00  Ft; 

Thence  south  69*23'00"  west  3,791.55 
Ft.  along  said  R.R.  R.0.Wm  to  a  point 
marking  a  change  in  R.O.W.  width,  said 
point  is  witnessed  by  an  aluminum  cap 
set  in  concrete  bearing  north  20'37'00" 
west  1.00  Ft.; 

Thence  north  89°15'00"  east  13.48  Ft., 
along  said  R.R.  R.O.W..  to  a  point 
maridng  a  change  in  R.O.W.  width,  said 
point  is  witnessed  by  an  aluminum  cap 
set  in  concrete  bearing  north  20*37*00". 
l^Ft: 

Thence  north  69*23*00"  west  6088.01 
Ft.  along  said  R.R.  R.O.W..  to  an 
aluminum  cap  set  in  concrete  marking  a 
point  of  change  in  R.O.W.  width; 

Thence  south  20°37'00"  east  25.00  Ft, 
along  said  R.R.  R.O.W.,  to  an  aluminum 
cap  set  in  concrete  marking  a  point  of 
change  in  R.O;W.  width; 


Thence  south  60*23*00"  west  4,249.06 
Ft,  along  said  R.R.  R.O.W.,  to  an 
aluminum  cap  set  in  concrete  marking  a 
point  of  change  in  R.O.W.  width; 

Thence  north  00*1700  *  west.  52.35  Ft, 
along  said  R.R.  R.O.W.,  to  an  aluminum 
cap  set  in  concrete  marking  a  point  of 
change  in  R.O.W.  width; 

Thence  south  69'23'00**  west  1,470.14 
Ft,  along  said  R.R.  R.O.W.,  to  an 
aluminum  cap  set  in  concrete  marking  a 
point  of  change  in  R.O.W.  width; 

Thence  north  20''37'00*'  west  25.00  Ft. 
along  said  R.R.  R.O.W.,  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width; 

Thence  south  69*23*00**  west  1,692.36 
Ft.  along  said  RJR.  R.O.W..  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width: 

Thence  north  20*3700"  west  50.00  Ft. 
along  said  R.R.  R.O.W.,  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width; 

Thence  south  60*23*00'*  west  150.00 
Ft.,  along  said  R.R.  R.O.W.,  to  a  K-CAP 
marking  a  poiai  of  change  in  R.O.W. 
width; 

Thence  south  20*37*00'*  east.  50.00  Ft., 
along  said  R.R.  R.O.W.,  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width; 

*rhence  south  e9*23'00"  west  1.157.03 
Ft.  along  said  R.R.  R.O.W.,  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width: 

Thence  south  20*3r00"  east,  25.00  Ft., 
along  said  R.R.  ROW.,  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width; 

Thence  south 69*2300"  west  834.56 
Ft.  along  said  R.R.  ROW.,  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width; 

Thence  north  89*14*  east  72.16  Ft. 
along  said  R.R.  R.O.W.,  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width: 

Thence  south  69*23*00"  west  2.032.19 
Ft.  along  said  R.R.  R.O.W..  to  a  K-CAP 
marking  a  point  of  change  in  R.O.W. 
width: 

Thence  north  20*3700"  west  75.00 Ft. 
along  said  RJt  R.O.W..  to  a  K-CAP ' 
marking  a  point  of  change  in  R.O.W. 
width: 

Thence  south  69*23*00"  west  320.23 
Ft,  along  said  R.R.  R.O.W.,  to  the  place 
of  beginning  and  containing  an  area  of 
14,852.85  Acres  of  land. 

Issued  In  Washington.  DC  this  ISth  day  of 
September,  1991. 
RkhMd  A.  CUytor. 

Assistant  Secretary  for  Defense  Programs. 
(FR  Doc  91-22735  Filed  9-19-81: 8:45  am] 
■lUMQ  COOl  •4SS41HI 
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Energy  Infomuiion  Administration 

American  Statlatical  Association 
Committee  on  Energy  Statistics;  Open 
IMeetlng  I 

Pursuant  to  the  provisions  of  the 
Federal  Advisor^  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770)  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Amerioan  Statistical 
Association  Coi^unittee  on  Energy 
Statistics,  a  utilised  Federal  Advisory 
Committee. 

Date  and  Time:  Thursday,  October  24. 
9  a.m.-5:30  p.m.  Friday.  October  25.  9 
a.m.-12  p.m. 

Place:  Holidai  Inn-Capitol.  550  C 
Street.  SW..  Washington.  DC. 

Contact  Ms.  Renee  Miller.  EIA 
Committee  Liaison,  U.S.  Department  of 
Energy.  Energy  kiformation 
Administration,  EI-72,  Washington.  DC 
20585.  Telephone:  (202)  586-2088. 

Purpose  of  Committee:  To  advise  the 
Department  of  Biergy.  Energy 
Information  Administration  (EIA),  on 
EIA  technical  sttttistical  issues  and  to 
enable  the  EIA  lb  benefit  from  the 
Committee's  expertise  concerning  other 
energy  statistical  matters. 

Tentative  Agenda 

Thursday,  Octoker24,  1991 

A.  Opening  Remarks. 

B.  Major  Topics, 

1.  ElA's  InitialNonutility  Survey: 
Experience  Gained. 

2.  An  Assessment  of  the  Use  of 
Videotape  Interviewer  Training  for 
the  Residential  Energy  Consumption 
Survey.       I 

3.  Estimating  Petroleum  Exports. 

4.  Sampling  Issues:  Best  Use  of 
Available  pata. 

Fi-iday.  Octobei\25,  1991 

5.  Data  Needa 

6.  Followup  o^  Sampling  Issues. 

7.  Experimental  Economics,  (Public 
Comments)] 

C  Topics  for  Future  Meetings. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  of 
the  committee  if  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business.  Written  statements  may  be 
filed  with  the  committee  either  before  or 
after  the  meeting.  If  there  are  any 
questions,  pleaae  contact  Ms.  Renee 
Miller,  EIA  Committee  Liaison,  at  the 
address  or  telephone  number  listed 
above  or  Ms.  April  Young  at  (202)  586- 
2315. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  (room  lE-290),  1000 
Independence  Avenue.  SW., 


Washington,  DC  20585,  (202)  586-6026, 
between  the  hours  of  9  a.m.  and  4  pjn., 
Monday  through  Friday. 

Issued  at  Washington,  DC  on  Septeffll)er 
10,1991. 

Marda  L  Monis, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  91-22736  Filed  9-19-«;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[ProiMt  Na  8221-022  Alaslia] 

Alaska  Energy  Autttorfty,  Availability 
of  Environmental  Assessment 

September  13, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  part 
380  (Order  No.  486,  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  to 
construct  a  new  diversion  on  Upper 
Battie  Creek.  The  water  would  be 
diverted  to  Bradley  Lake  in  Kenai 
Peninsula  Borough,  Alaska.  The  staff  of 
DHL's  Division  of  Project  Compliance 
and  Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA.  staff 
concludes  that  approval  of  the 
amendment  of  license  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 
Unwood  A.  Walaoii.  |r.. 
Acting  Secretary. 
(FR  Doc.  91-22876  Filed  9-19-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4011-2] 

Environmsfttal  Impact  Statements; 
AvaNabHity 

Responsible  Agency: 

Office  of  Federal  Activities.  General 
Information  (202)  260-5073  or  (202)  260- 
5076. 

Availability  of  Environmental  Impact 
Statements  Filed  September  09. 1991 
Through  September  13, 1991  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  910322,  Final  Supplement, 
FHW.  NC  Smith  Creek  Parkway  and 


Downtown  Spur  Construction,  from  NC- 
133  at  Northeast  Cape  Fear  River  to  US- 
74/Eastwood  Road  and  US-117/Castle 
Hayne  Road  at  Smith  Creek  to  3rd 
Street.  Updated  and  Additional 
Information.  Funding,  Wihnington,  New 
Hanover  County,  NC  Due:  October  21. 
1991,  Contact:  Nicholas  L  Graf  (919) 
856-433a 

3EIS  No.  910323,  Final  EIS,  AFS.  MT, 
Harvey-Eightymile  Project  Area.  Timber 
Sale  and  Road  Construction, 
Implementation.  Deerlodge  National 
Forest.  Silver  King  Roadless  Area. 
Philipsburg  Ranger  District,  Granite 
County.  MT.  Due:  October  21, 1991. 
Contact:  Thomas  W.  Heintz  (406)  859- 
3211. 

EIS  No.  910324.  Final  EIS.  FHW,  FL, 
Roosevelt  Bridge  Replacement  carrying 
US  l/FL-5  across  the  St.  Lucie  River, 
South  of  FL-76  to  North  of  Wright 
Boulevard,  Funding,  Coast  Guard  Permit 
and  COE  Section  404  Permit.  City  of 
Stuart.  Martin  County.  FL.  Due:  October 
21. 1991.  Contact:  I.R.  Skinner  (904)  681- 
7223. 

EIS  No.  910325,  Draft  Supplement, 
COE.  AR.  Lakes  Greeson.  Ouachita,  and 
DeGray  Operation  and  Maintenance, 
Updated  Information,  Lake  Greeson/ 
Littie  Missouri  River  Water  Quality 
Improvement  and  Fishery 
Enhancements,  Pike  County,  AR,  Due: 
November  04. 1991,  Contact:  lulie  B. 
Marcy  (601)  631-5302. 

EIS  No.  910326,  Final  EIS  EPA.  OR. 
Chetco  Ocean  Dredged  Material 
Disposal  Site  (ODMDS).  Designation, 
Chetco  River,  OR,  Due:  October  21, 1991, 
Contact:  John  Maiek  (206)  553-1286. 

EIS  No.  910327.  Draft  EIS,  FHW.  IL, 
FAP-322/US  51  Improvement,  from  US 
51  south  of  Pana  to  FAP-322  near  Elwin, 
Funding,  Section  404  Permit  and 
Possible  NPDES  Permit,  Christian. 
Shelby,  and  Macon  Counties.  IL,  Due: 
November  30. 1991.  Contact:  Jay  W. 
Miller  (217)  492-4600. 

EIS  No.  910328.  Draft  EIS.  FHW.  WV. 
New  River  Parkway  Construction,  from 
Intersection  Raleigh  Co..  26  and  WV  20 
near  Hinton,  north  to  1-64,  Funding, 
Section  404  Permit,  and  Possible  NPDES 
Permit,  Raleigh  and  Summers  Counties, 
WV,  Due:  December  02, 1991,  Contact: 
Billy  R.  Higginbotham  (304)  348-3093. 

EIS  No.  910329,  Draft  EIS,  NOA,  WA, 
Olympic  Coast  National  Marine 
Sanctuary  Management  Plan,  Site 
Designation,  NPDES  Permit  and  COE 
Permit,  Olympic  Peninsula,  WA.  Due: 
November  27, 1991.  Contact  Rafael  V. 
Lopez  (202)  606-41 2& 

EIS  No.  910330.  Draft  Supplement, 
UMT,  DC  Metit)politan  Washington 
Regional  Rapid  Rail  Transit  System, 
Updated  Information,  Green  Une  E 
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Route  Mid  City  Segment  (Sections  E-2c. 
E-3,  E-4),  from  14th  and  V  Streets 
Northwest  to  Fort  Totten  Drive 
Northeast,  Funding.  District  of 
Columbia.  Due:  November  07, 1991, 
Contact:  A.  Joseph  Ossi  (202)  366-0096. 
3EIS  No.  910331.  Final  EIS.  USN.  WA. 
CA,  US  West  Coast  Homeporting 
Program  for  Fast  Combat  Support  Ships 
(AOE-6  Class),  Implementation,  Long 
Beach  Naval  Station,  North  Island  Naval 
Air  Station  and  San  Diego  Naval 
Station,  CA  and  Puget  Sound  Naval 
Shipyard.  Bremerton,  WA.  Due:  October 
21, 1991,  Contact:  Robert  Schwarz  (202) 
433-3387. 

Amended  Notices 

EIS  No.  890244.  Draft  EIS,  EPA.  NY. 
Nf,  New  Yorli  Bight  Ocean 
Woodbuming  Disposal  Site  Designation, 
for  wood  removed  from  the  waters  and   • 
shorelines  of  the  New  York/New  Jersey 
Harbor  Complex  and  its  Environs, 
Offshore  NY  and  NJ,  Due:  October  23, 
1989,  Contact:  Robert  Hargrove  (212) 
284-1840.  Published  FR  9-08-89— 
Officially  ^Withdrawn  by  Preparing 
Agency. 

Dated:  September  17, 1991. 
WilUam  D.  Dicksnon, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  91-22751  Filed  »-19-91;  8:45  am] 
MLUNQ  COM  two  10  M 


[ER-FRL-4011-3] 

Environmental  Impact  Statements  and 
Regulations;  AvallabHIty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  2, 1991  tlirough 
September  8, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  coinments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-L65150-ID  Rating 
EC2,  Accelerated  Engelmann  Spruce 
Harvest  and  Reforestation  in  Brush 
Creelc,  Hendriclcs  Cceeli,  and  Copet. 
Creek  Salvage  Timl>er  Sales, 
Implementation,  McCall  Ranger  District, 
Payette  National  For^t,  Adf  nis.ao^  : 
Idaiio Counties. Q}.    .  ..\ 


Summary 

EPA  expressed  concerns  that 
increased  sediment  caused  by  tlie 
project  may  adversely  affect  fish 
habitat.  EPA  believes  these  concerns 
can  he  addressed  during  project 
implementation. 

FlnaiEISs 

ERP  No.  F-AFS-LetlS2-AK  Crystal 
Mountain  or  Sumner  Mountain 
Communication  Site,  Designation/ 
Nondesignation,  New  and  Additional 
Information,  Tongass  National  Forest. 
Stikine  Area,  AK. 

Summary 

Review  of  the  final  EIS  has  Iwen 
completed  and  the  project  found  to  l>e 
satisfactory.  No  formal  letter  was  sent 
to  the  agency. 

ERP  No.  F-UAF-B11012-NH.  Pease 
Air  Force  Base  (AFB)  Disposal  and 
Reuse,  Implementation,  Portsmouth, 
Newington,  Greenland,  Rye,  Dover 
Durham,  Madburg,  Rochester,  NH  and 
Kittery,  Eliot  and  Berwicks,  ME. 

Summary 

EPA  commented  that  the  final  EIS 
does  not  adequately  address  significant 
air  quality  issues  associated  with  the 
proposed  development  of  Pease,  but 
stated  that  a  MOU  entered  into  between 
EPA,  the  Pease  Development  Authority 
and  the  New  Hampshire  Department  of 
Environmental  Services  provides 
reasonable  assurance  that  the  proposed 
development  can  proceed  in  compliance 
with  the  Clean  Air  Act.  EPA  continued 
to  express  concerns  al)out  potentially 
significant  wetland  impacts,  stating  die 
alternatives  analysis  and  options  to 
prevent  indirect  impacts  to  the  aquatic 
environment  remain  inadequately 
addressed  in  the  final  EIS.  EPA  also 
expressed  continued  concern  over  the 
projected  increased  noise  levels  form 
the  proposed  airport  operations  and  the 
increased  traffic  that  the  airport  would 
generate. 

ERP  No.  F-UAF-F11018-IL  Chanute 
Air  Force  Base  (AFB)  Disposal  and 
Reuse,  Implementation,  Champaign 
County,  IL 

Summary 

EPA  loolis  forward  to  reviewing  the 
results  of  the  asbestos  survey  along  with 
any  other  reports  relating  to  the  IRP  and 
.  the  environmental  impacts  mentioned  in 
both  the  draft  and  final  EISs.  Mitigation 
measures  discussed  in  both  the  draft 
and  final  EISs  pertaining  to  airport 
noise,  air,  soil,  and  water  quality  should 
be  implemented. 

ERP  No.  F-UAF-F11019-IL.  Scott  Air 
Force  Base  Joint  Military-Civilian  use. 
Civil  Runvyay  and.  Associated  Aiiport 


Facilities  Construction,  Plan  Approval 
St.  Clair  County,  IL 

Summary 

EPA  notes  that  the  final  EIS  appears 
to  indicate  that  enhancement  may  l>e 
suggested  as  part  of  the  project's 
wetlands  mitigation  approach.  EPA  does 
not  generally  accept  enhancement  as 
satisfactory  wetlands  compensation, 
because  it  merely  substitutes  one  form 
of  wetland  for  another.  Also, 
compensation  for  the  loss  of  bottomland 
hardwood  wetlands  will  undoubtedly 
require  a  mitigation  ratio  greater  than 
1.5  to  1. 

Dated:  September  17. 1991. 
WUUam  D.  Dickmao. 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  91-22752  Filed  9-19-91: 8:45  am] 
MLUNQ  COM  ( 


[FRL-4011-11 

National  Advlaory  Council  for 
Environmental  Policy  and  Tecfmology 
(NACEPT);  Open  Meeting 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  meeting  of  tiie  Pollution 
Prevention  Measurements 
Subcommittee  of  the  Environmental 
Measurements  and  Chemical  Accident 
Prevention  (EEMCAP)  Committee.  The 
EMCAP  committee  is  a  new  standing 
committee  on  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  an  advisory 
committee  to  the  Administrator  of  the 
EPA.  The  meeting  will  convene  October 
8, 1991,  from  9  a.m.  to  5  p.m.,  at  the 
Holiday  Inn  Crowne  Plaza  National 
Airport.  300  Army  Navy  Drive. 
Arlington,  Virginia  22202. 

The  Pollution  Prevention 
Measurements  (PPM)  Subcommittee  will 
be  looking  at  ways  to  measure  progress 
in  pollution  prevention  efforts.  This  will 
be  the  initial  meeting  of  the  PPM 
Subcommittee  and  will  be  a  planning 
session  that  will  establish  the 
committee's  goals  and  projects  for  the 
upcoming  year. 

The  October  8  meeting  will  be  open  to 
the  pubUc.  Additional  ii^ormation  may 
be  obtained  from  David  Graham  by 
calling  (202)  260-9743,  or  by  written 
request  sent  by  fax  (202)  260-6882. 

Dated:  September  12. 1991. 
Abby  |.  Piinie, 

NACEPT  Designated  Federal  Official 
(FR  Doc.  91-22720  Filed  9-19-91:  M5  amj 
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EXPORT-IMPORr  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  ttie  Export-Import  Bank 
of  the  United  States 

SUMMARV:  The  Atlviswy  Committee  was 

estabbshed  by  Public  law  98-lSl, 
November  30, 1993,  to  advise  the  Export- 
Import  Bank  on  its  programs  and  to 
provide  comments  for  irudusion  in  the 
reports  of  the  Exfiort-Import  Bank  to  the 
United  States  Congress. 
TIME  AND  place:  Tuesday.  October  1. 
1991.  from  9:30  ain.  to  12  noon.  The 
meeting  will  be  neld  at  Eximbank  in 
Room  1143,  811  Vermont  Avenue,  NW.. 
Washington,  DC  20571. 
AGENDA:  The  meeting  agenda  will 
indode  a  discussion  of  the  following 
topics:  Credit  Reform  Programs: — 
Program  Changes — Banking 
Subcommittee  Comments;  Congressional 
Report;  Charter  Renewal;  Emerging 
Trade  Finance:— Foreign  Content/Local 
Cost — Latin  Amarica;  Small  Business; 
Next  Steps;  and  ether  topics. 
pusue  participation:  The  meeting  will 
be  open  to  pubiie  participation;  and  the 
last  15  minutes  v^ll  be  set  aside  for  oral 
questions  or  cocments.  Members  of  the 
public  may  also  Ele  written  3tatement(s] 
before  or  after  tfa^  meeting.  In  order  to 
permit  the  Expori-Import  Bank  to 
arrange  suitable  ^ccommodatioDS, 
n.embers  of  the  pubbc  who  plan  to 
attend  the  meetijtg  should  notify  ]oan  P. 
Harris,  room  935^  811  Vermont  Avenue, 
NW,  Washingtotu  DC  20571.  {202}  566- 
8871.  not  later  th  in  September  30. 1991. 
If  any  person  wishes  auxiliary  aids 
(such  as  a  sign  language  interpreter)  or 
other  special  accommodations,  please 
contact,  prior  to  September  26, 1991.  the 
Office  of  the  Secretary,  Room  935. 811 
Vermont  Avenuq,  NW.,  Washington,  DC 
20571,  Voice:  (20t)  566-8871  or  TDEh 
(202)  535-3913. 

FURTHER  information:  For  fmlher 
information,  con  act  foan  P.  Harris, 
room  935,  811  Vamont  Avenue,  NW., 
Washington.  D.G.  20571,  (202)  566-8871. 
Joan  P.  Harris, 
Corporate  Secretai  y. 
(FR  Doc  91-22728  filed  9-19-91:  8:45  ami 
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FEDERAL  COMIIUNICATIONS 
COMMISSION 

Put>lic  Information  Colleetioii 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  12. 19s|. 

The  Federal 
Commission  has 


Communications 
submitted  the  following 
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Information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Redaction  Act  of  1980  (44 
U.S.C.  3507]. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center. 
1114  2l3t  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
infonnatioa  on  this  submission  contact 
Judy  Boley.  Federal  Commimicatkma 
Commission,  (202)  632-7513.  Pers(»s 
wishing  to  comment  on  this  information 
collection  shook]  contact  Jonas 
Neihardt.  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-4814. 

OMB  Number.  3060^n82. 

Title:  Section  73.1620.  Program  tests. 

Action:  Revision. 

Respondents:  Ncm-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  and  Other  Upon  completion  of 
the  construction  of  a  new  broadcast 
station  and  one  year  thereafter. 

Estimated  Annual  Burden:  265 
responses;  1.15  hours  average  burdot 
per  response:  305  hours  total  annual 
burden. 

Needs  and  Uses:  This  revised 
^information  collection  combines 

8  73.1620  (3060-1082)  and  §  73.1620(g) 
(3060-0471)  into  one  submission  for  OMB 
review  and  approval.  There  are 
reporting  requirements  contained  in 

9  73.1620(a)(1),  (a)(2),  (f),  and  (g).  The 
notification  in  73.1620(a)(1)  alerts  the 
Commission  that  construction  of  a 
station  has  been  completed  and  that  the 
station  is  broadcasting  program 
material.  Section  73.1620(a)(2)  requires  a 
permittee  of  an  AM  or  FM  station  with  a 
directional  anteima  to  file  a  request  for 
program  test  authority  10  days  prior  to 
the  date  on  which  its  desires  to  begin 
program  tests.  This  is  filed  in 
conjunction  with  an  application  for 
license.  Section  73.1620(f)  requires 
licensees  of  UHF  TV  stations,  assigned 
to  the  same  allocated  chaime)  which  a 
1000  watt  UHF  translator  station  is 
authorized  to  use,  to  notify  the  licensee 
of  the  translator  station  at  least  10  days 
prior  to  commencing  or  resuming 
operation  and  certify  to  the  FCC  that 
such  advance  notice  has  been  given. 
Section  73.1820(g)  reqnires  permittees  to 
report  any  deviations  from  their 
promises,  if  any,  in  their  application  for 
Kcense  to  cover  their  construction 
permit  (FCC  Form  302)  and  on  the  first 
anniversary  of  their  commencement  of 
program  tests. 


Federal  Commuokations  Comaaissioa. 

Donna  R.Seaicy, 

Secretary. 

[FR  Doc.  n-22703  filed  »-tS-91: 8:45  ao^ 
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Public  hifoiinatkin  CoNectfon 
Requirements  SutMnttted  to  Office  off 
Management  and  Budget  for  ftavlcw 

Septsnbcr  12. 1991. 

The  Federal  Commonicationa 
Commission  has  submitted  the  fcdlowing 
iniormation  collection  requirements  to 
OMB  for  review  aikd  clearance  under 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  these  submissiona 
contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  OQ 
these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  Number:  3060-0197. 

Tith:  Section  87.31,  Changes  during 
license  term. 

Action:  Extension. 

Respondents:  Individuals,  and 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  \(M 
responses;  1  hour  average  burden  per 
response;  100  hours  total  annual  burden. 

Needs  and  Uses:  Section  87.31 
requires  that  when  the  name  or  mailing 
address  of  a  licensee  in  the  Aviation 
.  Service  is  changed  during  the  license 
term,  the  FCC  must  be  notified  in  order 
that  the  license  files  and  data  base 
remain  accurate  as  to  who  the  licensees 
are  and  where  they  can  be  located.  The 
information  is  used  by  FCC  personnel  to 
maintain  accurate  files  and  data  base 
information. 

OMB  Number:  3060-0202. 

Title:  Section  87.37,  Developmental 
license. 

Action:  Extension. 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
non-profit  institutions,  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  Annually. 

Estimated  Annual  Burden:  12 
responses;  8  hours  average  burden  per 
response;  96  hours  total  annual  bimJen. 
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Needs  and  Uses:  The  requirement 
contained  in  \  87.37  is  necessary  to 
enable  the  FCC  to  gather  data  on  the 
results  of  developmental  programs 
conducted  in  the  Aviation  Service  for 
which  developmental  authorizations 
have  been  issued.  The  data  is  required 
to  determine  whether  such 
developmental  authorizations  should  be 
renewed  and/or  whether  rulemaking 
proceedings  should  be  initiated  to 
provide  generally  for  such  operations  in 
the  Aviation  Service.  The  information  is 
used  by  FCC  staff  to  determine  the 
merits  of  the  program  for  which  a 
developemental  authorization  was 
granted.  If  such  informatipn  was  not 
collected,  the  value  of  developmental 
programs  in  the  Aviation  Service  would 
be  severely  limited.  The  Commission 
would  have  little,  if  any  information 
available  regarding  the  advantages  and 
disadvantages  of  the  subject 
developmental  operations,  and 
therefore,  would  be  handicapped  in 
determining  whether  developmental 
authorizations  should  be  renewed  or 
rulemaking  initiated  to  accommodate 
new  operations  in  this  radio  service. 

OMB  Number  3060-0192. 

Title:  Section  87.103,  Posting  station 
license. 

Action:  Extension. 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
non-profit  institutions,  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  47,800 
recordkeepers,  .25  hours  average  burden 
per  response;  11,950  hours  total  annual 
burden. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  S  87.103  is 
necessary  to  demonstrate  that  all 
transmitters  in  the  Aviation  Service  are 
properly  licensed  in  accordance  with  the 
requirements  in  the  Communications 
Act  of  1934,  as  amended,  the 
international  Radio  Regulation,  and 
Article  30  of  the  Convention  on 
International  Civil  Aviation.  Hie 
information  is  used  by  FCC  staff  during 
inspections  and  investigations  to  ensure 
the  particular  station  is  licensed  and 
operated  in  compliance  with  applicable 
rules,  statutes,  and  treaties.  In  the  case 
of  aircraft  stations,  the  information  may 
be -utilized  for  similar  purposes  by 
appropriate  representatives  of  foreign 
governments  When  the  aircraft  is 
operated  in  foreign  nations. 


Federal  Conununications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc  91-22704  Filed  »-19-91: 8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Proposed  Juarez/Uncdn  Border 
Station  Expansion 

In  1990,  an  expansion  of  the  existing 
Juarez/Lincoln  Border  Station  was 
proposed  to  provide  additional  import 
lot  and  dock  facilities  in  Laredo.  Texas. 
The  General  Services  Administration 
determined  that  the  proposed 
construction  of  an  expanded  import  lot 
facility  in  the  Azteca  residential 
neighborhood  would  constitute  a  major 
Federal  action,  and  therefore 
determined  that  an  Environmental 
Impact  Statement  (EIS)  would  be 
required.  On  June  12, 1990,  a  public 
scoping  meeting  was  held  in  Laredo  to 
determine  the  scope  of  the  EIS. 

During  the  last  year  (June  1990  to 
present),  the  General  Services 
Administration  (GSA),  the  U.S.  Customs 
Service  (Customs]  and  the  U.S.  Army 
Corps  of  Engineers  (USCOE)  have 
evaluated  existing  and  alternative 
import  lot  and  dock  facilities  which 
would  be  needed  in  the  Laredo  area  for 
the  next  thirty  years  (i.e.,  years  1990  to 
2020).  A  complex  computer  model 
prepared  by  GSA  and  Customs  was 
utilized  to  help  determine  facility  needs. 
The  results  of  the  computer  modeling 
indicated  that  the  existing  Juarez/ 
Lincoln  import  lot  should  be  adequate  in 
its  present  condition  until  year  2002.  The 
new  Colombia  import  lot  and  dock 
facility  currently  under  construction 
should  be  adequate  until  year  2010.  In 
addition,  a  Presidential  Permit 
application  is  now  being  prepared  for 
authorization  to  design  and  construct  a 
third  international  bridge  and  import 
facility  in  Laredo.  Therefore,  there  does 
not  appear  to  t>e  a  need  or  requirement 
for  the  immediate  expansion  of  the 
Juarez/Lincoln  import  lot  and  dock 
facility  in  Laredo,  Texas.  Based  upon 
this  finding,  the  proposed  expansion  of 
the  Juarez/Lincoln  import  lot  and  dock 
facility  into  the  Azteca  residential 
neighboibood  has  been  held  in 
abeyance.  The  associated  EIS  has  been 
canceled.  Traffic  flow  will  continue  to 
be  monitored  closely  at  all  existing 
facilities  in  Laredo  in  order  to  verify 
current  and  future  import  facility  needs 
in  the  Laredo  area.  If  and  when  new 
import  facilities  are  needed,  GSA  once 
again  will  implement  the  requirements 
of  the  National  Environmental  Policy 


Act  (NEPA)  into  the  import  facility 
planning  process. 

The  General  Services  Administration 
greatly  appreciates  the  time  and  efforts 
of  the  general  public,  the  City  of  Laredo 
and  numerous  Federal  agencies  in 
attending  the  scoping  meeting,  providing 
information  and  assisting  in  the 
evaluation  of  the  proposed  project. 
Questions  concerning  this  project  should 
be  directed  to  Mr.  George  Prochaska, 
Director  of  Planning  (TPL),  General 
Services  Administration,  819  Taylor 
Street  Fort  Worth,  Texas  76102,  (817) 
334-2531. 
HoUia  V.  Rutladge, 
Regional  Administrator. 
[FR  Doc.  91-22750  Filed  9-19-01:  &4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Forms  Submitted  to  the  Office  of 
ManaQement  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  on 
OMB  since  the  last  publication. 

(For  a  copy  of  the  package,  call  the  FSA. 
Report  aearance  Officer  202-401-6602.) 

Quarterly  Report  of  Expenditures  and 
Estimates— ACF-231  (0970-0032).  The 
data  is  needed  for  the  AFDC  program  to 
make  quarterly  grant  awards,  review 
State  expenditures,  prepare  adjustment 
to  grant  awards  and  to  establish  budget 
estimates.  Number  of  Respondents:  54; 
Frequency  of  Response:  Parts  1 — 3 
Quarterly  and  Part  4  Semi-annually; 
Estimated  A  verage  Burden  per 
Response:  3.66  hours;  Estimated  Annual 
Burden:  1,188. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3201.  725 17th  Street,  NW., 
Washington,  DC  20503. 
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Dated:  Septe 
Naomi  B.  Marr. 

Director.  Office  oj 
Management. 

|FR  Doc.  91-22381 
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Agency  Informajbon  Coltectlon  Under 
0MB  Review 

agency:  Admini  itration  for  Children 
and  Families  HHS 
action:  Notice. 


Under  the  pro'  isions  of  the 
Paperwork  Redu  ction  Act  (44  U.S.C. 
chapter  35),  we  lave  submitted  to  the 
Office  of  Managi  tment  and  Budget 
(0MB)  for  appro  i^al  of  an  existing 
information  coll(  ction  for  the 
Administration  I  or  Children,  Youth,  and 
Families"  (ACYpi  Head  Start  Program 
Information  Repjrt  (PIR). 
AOOMESSES:  Copies  of  the  information 
collection  requei  it  may  be  obtained  from 
Larry  Guerrero,  Reports  Clearance 
Officer,  by  calliiig  (202)  245-6275. 

Written  comrments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  ChriJtina  Emanuels.  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  toom  3002.  725  17th 
Street,  NW..  Wajshington.  DC.  20503. 
(202)  395-7316. 


Information  on  I 


sent 


Title:  Head  St^rt  Program  Information 
Report. 

OMB  No.:  0986-0017. 

Description:  "Bhe  Head  Start  program's 
Fiscal  Year  (FYjj  1991  appropriation  is 
$1,951,800,000.  Tlhere  are  approximately 
1,900  grantees  a|id  delegate  agencies 
that  supply  serv  ces  to  about  590.000 
children.  The  Pr  >gram  Information 
Report  (PIR)  is  i  sed  to  collect  data  in 
order  to  ascerta  n  the  status  of  the 
delivery  of  serv  ces  to  these  children 
and  their  familif  s. 

through  the  PIR  provide 
Dfile  of  program 
(by  Head  Start  programs 
^ear-to-year  planning 
cycle,  and  as  a 
supplement  to  their  self-assessment 
process.  The  PL  L  is  a  major  source  of 
such  public  information  aborts  as  the 
Project  Head  Start  Statistical  Fact  Sheet, 
which  is  updatgd  annually.  The  PIR  is 
also  a  major  source  of  information  for 
the  legislatively-mandated  biennial 
report  to  the  Ccngress  on  Head  Start. 
Annual  Numbe^  of  Respondents:  1,907 
Annual  Frequehcy:  1 
A  verage  Burdef  Hours  Per  Response: 

3.5 


Data  gathered 
a  descriptive  pr 
operations  usee 
as  part  of  their ; 
and  monitoring  1 


Total  Burden  Hours:  6.675 
Dated:  September  11, 1991. 
Donna  N.  Givens. 

Deputy  Assistant  Secretary  for  Children  and 
Families. 
|FR  Doc.  91-22713  Filed  9-l»-«l:  8:45  am| 
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Center*  for  DIeease  Control 
[Announccnwnt  Numbar  174] 

Cooperative  Agreement  To  Provide  a 
Management  Teleconference  Training 
Program  for  Public  Healtti  Officiala 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1991  for  a 
cooperative  agreement  with  the  Public 
Health  Foundation  (PHF)  to  present 
teleconference-based  training  for  state 
health  officials. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of 
Educational  and  Community-Based 
Programs,  Clinical  Preventive  Services, 
and  Surveillance  and  Data  Systems.  (For 
ordehng  a  copy  of  Healthy  People  2000. 
see  Section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  project  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Service  Act  [42  U.S.C.  241(a)].  as 
amended. 

Eligible  Applicants 

Assistance  for  this  project  will  be 
provided  only  to  the  Public  Health 
Foundation  (PHF)  of  the  parent 
organization  the  Association  of  State 
and  Territorial  Health  Officials 
(ASTHO).  No  other  applications  will  be 
solicited.  ASTHO  is  an  organization  that 
-  represents  the  chief  public  health 
official  of  each  state  and  territory. 
Through  its  own  membership,  the  PHF 
has  developed  a  unique  knowledge  and 
understanding  of  the  needs  and 
operations  of  state  health  agencies.  The 
PHF  has  already  gained  an  enormous 
wealth  of  experience  in  identifying 
managerial  needs  as  well  as  experience 
in  alternative  methods  in  delivering 
traditional  management  training 
programs  such  as  Teleconference 
Training.  The  PHF  has  established 
expertise  in  managerial  training  at  the 
state  level,  and  has  the  breadth  and 


variety  of  training  resources  needed  to 
successfully  expand  that  knowledge, 
information,  and  expertise  on  a  national 
basis. 

The  PHF  is  the  repository  for  the 
information  and  data  obtained  from  the 
Training  Needs  Assessment  of  Public 
Health  Officials  and  other  surveys  that 
focused  on  leadership  and  managerial 
skills  for  state  health  officials.  No  other 
organization  has  the  established 
relationship  with  state  health 
departments  and  the  existing  staff 
capability  and  expertise  which  is 
necessary  to  carry  out  the  project. 

Availability  of  Funds 

It  is  anticipated  that  approximately 
$100,000  will  be  available  in  fiscal  year 
1991  to  fund  the  cooperative  agreement 
award.  It  is  expected  that  the  award  will 
begin  on  or  about  September  26, 1991 
and  will  be  made  for  twelve  month 
budget  periods  within  a  project  period  of 
up  to  five  years.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  performance  and 
availability  of  funds. 

Purpose 

The  cooperative  agreement  is 
intended  to  address  the  need  to  increase 
the  managerial  capacity  of  the  state 
health  officials  by  providing  low  cost, 
short-term  public  health  training 
programs  that  can  be  accessed  from  the 
participant's  office.  Specific  activities 
include  but  are  not  limited  to:  Expanding 
the  teleconference  management  training 
program,  development  of  teleconference 
training  programs  on  "Hot  Issues."  and 
development  of  "Video  Synchronous 
Teleconferencing"  (VST)  training.  The 
proposed  project  would  be  conducted 
over  a  five  year  period. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B..  below. 

A.  Public  Health  Foundation  Activities 

1.  Establish  a  Steering  Committee 
composed  of  representatives  from 
ASTHO  (Association  of  State  and 
Territorial  Health  Officials),  NACHO 
(National  Association  of  County  Health 
Officials).  USCLHO  (United  States 
Conference  of  Local  Health  Officials).  ■ 
ASPH  (Association  of  Schools  of  Public 
Health),  and  CDC.  to  identify  training 
topics  for  the  teleconferences  and  the 
VST  training  programs.  In  addition,  the 
Steering  Committee  will  also  serve  as  a 
focus  group  for  the  VST  training 
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program.  Steering  Committee  members 
will  review  existing  training  materials  to 
make  recommendations  about  the  extent 
to  which  the  training  materials  address 
the  needs  of  health  officials  as  identified 
in  the  needs  assessment. 

2.  Expand  Management 
Teleconference  Training  Programs. 

•  During  the  first  year  of  the  project, 
the  PHF  will  offer  six  teleconferences  on 
management  issues.  In  order  to  meet  the 
immediate  need  for  training,  each  of  the 
three  management  training 
teleconferences  offered  through  PHFs 
previous  cooperative  agreement  with 
CDC  will  be  repeated  twice.  Topics  of 
these  three  teleconferences  are: 
Working  with  the  Legislature; 
Implementing  Difficult  Legislative 
Mandates;  and  Coping  with  Fiscal 
Shortfalls. 

•  Develop  four  new  management- 
focused  teleconferences  each 
succeeding  year.  Combining  the  new 
teleconferences  with  the  existing 
teleconferences  PHF  will  offer  a 
minimum  of  seven  teleconferences  on  a 
variety  of  management  topics  each  year. 
Topics  for  these  management 
conferences  will  be  identified  from  the 
Training  Needs  Assessment  of  Public 
Health  Officials  conducted  in  1988, 
evaluations  of  preceding 
teleconferences,  and  from  CDC's  Public 
Health  Leadership  Institute. 

•  Provide  each  participant,  ia 
advance  of  the  session,  a  Program  Guide 
which  would  include  a  brief  description 
of  the  session,  an  agenda,  a  curriculum 
vitae  of  panelists,  and  an  evaluation 
form  which  focuses  on  both  content  and 
the  technology  used  for  training. 

•  Provide  CDC  a  minimum  of  eight  (8) 
weeks  advance  notice  of  upcoming 
teleconferences  so  that  CDC 
teleconference  bridge  can  be  secured. 

3.  Develop  "Hot  Issues" 
Teleconferences. 

•  Provide  CDC  with  a  minimum  of 
eight  (8)  weeks  advance  notice  so  it  will 
be  possible  to  secure  the  teleconference 
bridge  for  "Hot  Issues,"  however,  it  must 
be  noted  that  the  program  can  be 
scheduled  based  only  on  the  availability 
of  the  bridge. 

•  Work  closely  with  CDC  and  the 
Steering  Committee  to  identify  topics  for 
the  "Hot  Issues"  teleconferences  and  to 
gather  background  information. 

•  Work  with  the  network  of  state 
health  department  governmental  affairs 
o^icers  developed  by  the  ASTHO  to 
provide  PHF  with  information  on  state 
activities,  and  the  Association  of  State 
and  Territorial  Local  Health  Liaison 
Officials  to  obtain  information  on  local 
efforts. 

•  Present  two  "Hot  Issues" 
teleconferences  during  the  first  year  of 


the  project.  After  the  first  year,  the  "Hot 
Issues"  teleconferences  will  be 
presented  on  an  as  needed  basis  with  a 
maximum  of  four  per  year  as  determined 
by  the  Steering  Committee.  Panelists  for 
management  training  and  Hot  Issue 
teleconferences  will  include  state  and 
local  health  officers,  federal  health 
officials,  representatives  from 
professional  and  voluntary 
organizations,  representatives  from 
private  industry,  and  legislative 
representatives. 

•  Provide  each  participant,  in 
advance  of  the  session,  a  Program  Guide 
which  will  include  a  brief  description  of 
the  session,  an  agenda,  a  cuiriculum 
vitae  of  panelists,  and  an  evaluation 
form  which  focuses  on  both  content  and 
the  technology  used  for  training. 

4.  Establish  Video  Synchronous 
Teleconferencing  (VST).  PHF  will 
provide  a  detailed  Production  Plan  for 
the  VST  which  will  contain  as  a 
minimum  the  following  components: 

•  How  program  topics  will  be 
selected. 

•  An  explanation  or  protocol  of 
design  components  to  include 
development  of  concepts,  script,  audio, 
and  video.  This  explanation  will  include 
who  will  develop  the  product  and  at 
what  costs  as  well  as  how  the  products 
will  be  produced. 

•  Formative  and  summative 
evaluation  strategies  for  production  and 
programs,  including  the  cost 
effectiveness  of  the  design  and 
production  approaches  chosen  will  be 
addressed. 

•  A  pilot  VST  focused  on  one  topic 
which  is  selected  from  existing  training 
programs  such  as  CDC's  Public  Health 
Leadership  Institute  and  PHFs 
management  training  program  to  be 
conducted  during  year  one.  The  pilot 
program  is  required  to  have  both 
evaluation  and  market  analysia 
components. 

•  A  plan  for  VST  activities  for  years 
2-5. 

5.  Develop  an  evaluation  plan  in 
coordination  with  CDC  to  assess  the 
effectiveness  of  the  teleconference 
training,  "Hot  Issues,"  and  VST  aspects 
of  the  project. 

6.  Develop  a  strategy  to  promote  the 
use  of  the  management  teleconferences. 
Hot  Issues,  and  VST. 

B.  CDC  Activities 

1.  Actively  participate  on  the  Steering 
Committee. 

2.  Collaborate  in  the  development  of 
the  curriculum  for  the  teleconference 
training  project  through  the 
identification  of  training  needs.  This 
includes  all  training  methods,  expanded 
teleconferences,  Hot  Issues,  and  VST. 


3.  Provide  telephone  bridge  through 
CDC  for  the  various  types  of 
teleconference  training.  An  advance 
notice  of  eight  (8)  weeks  is  desirable  to 
secure  the  bridge.  Less  advance  notice 
may  be  possible  for  "Hot  Issue"  topics 
based  on  teleconference  bridge 
availability. 

4.  Collaborate  in  the  VST  pilot.  This 
collaborative  input  includes  both 
evaluation  and  market  analysis 
components  of  the  new  project. 

5.  Participate  as  panelist,  if 
appropriate,  on  the  teleconference 
training  programs. 

6.  Collaborate  in  the  development  of 
the  performance-based  evaluation  plan 
for  the  project.  Assist  in  the 
identification  and  development  of  both  a 
short-term  evaluation  mechanism;  i.e., 
evaluation  dealing  with  the  presentation 
of  the  teleconference  training,  and  a 
long-term  evaluation  mechanism; 
evaluation  dealing  with  the  changes  in 
identified  training  needs  as  a  result  of 
the  cooperative  agreement. 

Review  and  Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  on  the  following  criteria: 

A.  Extent  to  which  the  applicant 
understands  the  requirements,  problems, 
objectives,  complexities,  and 
interactions  required  of  this  cooperative 
agreement; 

B.  Degree  to  which  proposed 
objectives  are  clearly  stated,  realistic, 
measurable,  time-phased,  and  related  to 
the  purpose  of  the  project; 

C.  Degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry 
out  the  proposed  project  and  the  extent 
to  which  the  applicant  institution 
documents  demonstrated  capability  to 
achieve  objectives  similar  to  those  of 
this  project; 

D.  Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this 
project; 

E.  Adequacy  of  plans  for 
administering  the  project;  and 

F.  Adequacy  of  an  evaluation  plan  to 
document  the  impact  and  cost 
effectiveness  of  the  project  activities. 

Executive  Order  12372 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (45  CFR  100). 

Catalogue  of  Federal  Domestic 
Assistance  Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 
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lion  and  Deadline 


The  original  and  two  copies  of  ihe 
application  shall  be  submitted  on  Form 
PHS-5161-1  to  Heity  S.  Cassell.  III. 
Grants  Managemeiit  Officer.  Grants 
Management  Brantii,  Procurement  and 
Granls  Office.  Centers  for  Disease 
Control.  255  East  Pices  Ferry  Rd..  NE.. 
room  415.  Mail  Sto^  E-14.  Atlanta. 
Georgia.  30305.  on  br  before  September 
24. 1991. 

Where  to  Obtain  AUifitional  Infonnalioa 

If  you  are  interested  in  obtaining 
additional  informal  ion  regarding  this 
project,  please  reference  Announcement 
Number  174  and  contact  the  following: 
Business  Managemient  Technical 
Assistance:  Van  Milone,  Grants 
Management  Specialist,  Grants 
Management  Branoh,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Pfeces  Ferry  Rd..  NE.. 
room  300,  Mail  Stot)  E-14,  Atlanta,  GA 
30305.  or  by  calling  (404)  842-6630  or 
FTS  236-6630.         j 

Programmatic  T^hnical  Assistance: 
Paul  Renard.  Publit  Health  Advisor, 
Public  Health  Practice  Program  Office. 
Centers  for  Diseas^  Control,  1600  Clifton 
Rd.,  NE..  Mail  Stop!  E-20,  Atlanta,  GA 
30333.  Telephone  (404)  639-1993  or  FTS 
236-1993.  I 

A  copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  dl  7-001-00474-0)  or 
Healthy  People  2090  (Summary  Report 
Stock  No.  O17-0O1H00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Supeniitendent  of 
Documents.  Govertiment  Printing  Office, 
Washington.  DC.  2p402-8325  (Telephone 
(202)  783-3238). 

Dated:  September  ^6, 1991 
Robert  L  Foster, 

Acting  Director.  Offi 

Centers  for  Disease 

fFR  Doc.  91-22897  Filed  9-19-91;  8:45  am) 
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Food  and  Drug  AqminMration 
(Docket  No.  91N-03p01 

Drug  Export;  Vas6cidin® 
(Sutfacetamide  S«dium  10%— 
Prednisok>ne  Sodium  Ptiosphata 
0.25%)  Ophthalmic  Solution 

agency:  Food  and 

HHS. 

action:  Notice. 


Drug  Administration. 


summary:  The  Food  and  Drug 
Administration  (FpA)  is  announcing 
that  lOLAB  Corpot-ation  has  filed  an 
application  requesting  approval  for  the 
export  of  the  humkn  drug  Vasocidin* 
(sulfacetamide  sodium  10% — 


prednisolone  sodium  phosphate  0.25%) 
Ophthalmic  Solution  to  Canada. 
AOOmsSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FUMTHCR  INFORMATION  CONTACr 
Frank  R.  Fazzari.  Division  of  Drug 
LabeUng  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20657.  301-295- 
8073. 

SUPPLEMCNTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
lOLAB  Corporation,  500  lolab  Dr.. 
Claremont,  CA  91711,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Vasocidin* 
(sulfacetamide  sodium  10% — 
prednisolone  sodium  phosphate  0.25%) 
Ophthalmic  Solution  to  Canada.  This 
product  is  indicated  for  the  treatment  of 
steroid  responsive  inflammatory 
conditions  of  the  eye.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
August  12, 1991,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 


The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  30. 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Pood.  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  September  11, 1901. 

Daniel  L  MicheU, 

Director  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 

(FR  Doc  91-22701  Filed  9-19-01:  8:45  am) 
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(FDA  22S-B1-40041 

Mamorandum  of  Understanding  on 
Quality  Aaauranca  for  Medical  MatarM 
for  Uititary  Application  Between  the 
Food  and  Drug  Adminlatratlon  and  the 
U.S.  Army  Medical  Research  and 
Development  Command 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTtON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  the  renewals  of  a  1984 
memorandum  of  understanding  (MOU) 
between  FDA  and  the  U.S.  Army 
Medical  Research  and  Development 
Command  (USAMRDC).  This  MOU 
defines  the  responsibilities  of  the  FDA 
and  the  USAMRDC  to  each  other  during 
the  research,  development,  and 
premarketing  acquisition  of  medical 
material  for  military  application. 

DATES:  The  agreement  became  effective 
on  July  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lyda,  Office  of  Regulatory  Affairs 
(HFC-10).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-2175. 
SUPM^MENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c),  which 
states  that  all  written  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 
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Dated:  September  12, 1991. 
Mkhad  R.  Taylor, 

Deputy  Commissioner  for  Policy, 
SUBJECT:  Quality  Assurance  Support  for 

Medical  Materiel  Having  Militarv 

Application 

1.  Purpose.  This  Memorandum  of 
Understanding  (MOU)  formalizes  the 
relationship  and  defines  the  responsibilities 
of  the  U.S.  Army  Medical  Research  and 
Development  Command  (USAMRDC)  and  the 
Food  and  Drug  Administration  (FDA)  to  each 
other  during  the  research,  development  and 
pre-markeling  acquisition  of  medical  materiel 
for  military  application. 

2.  Background.  The  USAMRDC  mission  of 
research,  development,  testing,  and 
evaluation  of  medical  materiel  for  military 
application,  to  include  drugs,  biological 
products,  protective  cosmetics  and  medical 
devices,  requires  significant  interface  with 
contractors  to  assure  a  reliable,  safe  product. 
The  FDA  mission  of  regulation,  inspection, 
end  oversight  to  insure  that  quality  products 
are  provided  presents  a  unique  opportunity 
tor  the  FDA  to  assist  USAMRDC  in 
developing  quality  medical  materiel. 

3.  Scope.  The  MOU  is  limited  to  quality 
assurance  support  by  the  FDA  for  USAMRDC 
Advanced  Development  (6.3b)  and 
Engineering  Development  (e.4).  Medical 
materiel,  for  the  purpose  of  this  MOU, 
includes  drugs,  biological  products,  protective 
cosmetics,  and  medical  devices. 

4.  Responsibilities. 

a.  The  U.S.  Army  Medical  Research  and 
Development  Command  will: 

(1)  Involve  the  FDA  at  the  earliest 
practicable  stages  of  materiel  development. 

(2)  Provide  the  FDA  with  an  annual  five 
year  projected  milestone  schedule  of 
developmental  items. 

(3)  Seek  FDA  advice  regarding  contractor 
suitability  prior  to  awarding  contracts  for 
development  of  prototypes  and  pre- 
production  products  under  consideration  for 
Department  of  Defense  (DOD)  application. 

(4)  Seek  FDA  advice  in  the  review  of  draft 
product  specifications  and  other  documents 
to  help  identify  and  resolve  at  the  earliest 
possible  time  potential  regulatory  and/or 
quality  assurance  issues. 

(5)  Retain  Tmal  authority  in  selection  of 
contractors  for  materiel  development 
contracts. 

(e)  Provide  advance  notice  when  naming 
FDA  as  the  Government  Accepting  Authority 
for  materiel  under  a  USAMREMD  contract. 

b.  The  Food  and  Drug  Administration  will: 

(1)  Upon  request,  provide  preaward 
evaluations  of  prospective  contractors  for 
prototype  development  and  preproduction 
product  contracts. 

(2)  Upon  request,  provide  review  of  draft 
product  specifications  and  other  documents. 

(3)  Upon  request,  act  as  the  Government 
Accepting  Authority  for  USAMRDC  medical 
materiel  contracts.  This  will  include  signatory 
authority  for  Materiel  Inspection  and 
Receiving  RepoHs  (DD  Form  250). 

(4)  Use  the  applicable  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (FD&C 
Act)  and  regulations  promulgated  thereunder 
as  the  quality  standard  for  determining 
contractor  and  product  acceptability.  Other 


requirements  deemed  essential,  due  to  the 
military  uniqueness  of  an  acquisition,  will  be 
specified  by  USAMRDC 

(5)  Determine  the  amount  and  nature  of 
work  it  will  perform  to  fulfill  its 
responsibilities  under  this  MOU. 

5.  Administration. 

a.  This  agreement  will  become  effective 
upon  final  signature  and  will  remain  hn  effect 
for  six  (6)  years. 

b.  The  agreement  will  be  reviewed  every 
two  (2)  years  on  the  last  signature 
anniversary  date,  to  ensure  adequacy  and 
currency;  however,  it  may  be  amended  by 
mutual  consent  at  any  time. 

c.  The  agreement  may  be  unilaterally 
terminated  by  providing  the  other  party  with 
180  days  written  notice  of  intent. 

d.  Resources  required  to  support  this  MOU. 
to  include  travel  and  per  diem  costs,  will  be 
provided  by  the  performing  party. 

e.  Points  of  contact. 

(1)  USAMRDC: 

(a)  Prior  to  contract  award — ^Mailing 
Address:  Commander,  U.S.  Army  Medical 
Research  and  Development  Command. 
ATTN:  SGRD-ACQ,  Ft.  Detrick,  Frederick, 
MD  21702-5012.  Telephone:  301-663-2744. 

(b)  After  contract  award — Mailing 
Address:  Commander,  U.S.  Army  Medical 
Research  and  Development  Command, 
ATTN:  SGRD-HR,  Ft.  Detrick,  Frederick,  MD. 
21702-S012.  Telephone:  301-663-2166. 

(2)  FDA— Maihng  Address:  U.S.  Food  and 
Drug  Administration,  Medical  Products 
Quality  Assurance  Staff  (HFC-120)  Room 
1247,  Rockville,  MD  20857.  Telephone:  301- 
443-3590. 

Dated:  July  22, 1991. 
Richard  T.  TravU, 

Major  General,  MC,  Commander,  U.S.  Army 
Medical  Research  and  Development 
Command. 

Dated:  July  28, 1991. 
Ronald  G.  Cbesemore, 
Associate  Commissioner  for  Regulatory 
Affairs,  Food  and  Drug  Administration. 
[FR  Doc.  91-22702  Filed  9-19-91;  8:45  amj 

MUIMO  coot  41M-01-M 


(FDA  225-91-4003] 

Memorandum  of  Underatanding  on  tha 
Interface  of  Import  Data  Systema 
Between  ttte  Food  and  Drug 
Admlniatratlon  and  ttte  U^  Cuatoma 
Service 

AOINCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

auMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
imderstanding  (MOU)  between  FDA  and 
the  U.S.  Customs  Service.  The  purpose 
of  this  MOU  is  to  recognize  the 
importance  the  two  agencies  place  on 
meeting  the  needs  of  the  trading  public 
in  expediting  the  collection,  processing, 
and  use  of  import  information,  while 


protecting  the  public  health.  The 
objective  of  this  MOU  is  to  establish  a 
pilot  program  to  collect,  review,  and 
process  commercial  import  data  on  FDA 
regulated  merchandise  through  the 
Automated  Broker  Interface. 

DATCa:  The  agreement  became  effective 
August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACR 

Mary  Lyda,  Office  of  Regulatory  Affairs 
(HFC-10),  Food  and  Drug 
Administration,  5600  Fisher  Lane, 
Rockville,  MD  20857,  301-443-2175. 

aUPPLEMENTARV  INFORINATION:  In 

accordance  with  21  CFR  20.108(c),  which 
states  that  all  written  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 

Dated:  September  12, 1991 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 

The  parties  to  this  Memorandum  of 
Understanding  (MOU)  are  the  U.S.  Food  and 
Drug  Administration,  hereinafter  called  FDA, 
and  the  U.S.  Customs  Service,  hereinafter 
called  Customs.  These  two  agencies  have  a 
significant  investment  in  interfacing  their 
systems — in  the  case  of  Customs,  the 
Automated  Commercial  System  (ACS)  and  in 
the  case  of  FDA,  the  Impori  Support  and 
Information  System  (ISIS).  The  purpose  of 
this  MOU  is  to  recognise  the  importance  the 
two  agencies  place  on  meeting  the  needs  of 
the  trading  public  in  expediting  the  collection, 
processing  and  use  of  import  information, 
while  protecting  the  public  health. 

The  objective  of  this  Memorandum  is  to 
establish  a  test  to  collect,  review  and  process 
commercial  import  data  on  FDA-regulated 
merchandise  through  the  Automated  Broker 
Interface  (ABI).  The  pilot  program  will 
include  an  automated  function  to  allow  FDA 
to  select  entries  which  may  be  released 
without  any  further,  scrutiny.  An  FDA 
created  and  maintained  screening  file, 
resident  on  ACS,  will  be  used  to  generate 
accurate  and  timely  FDA  response  messages 
to  the  ABI  filer  and  Customs.  Screening  file 
data  elements  consist  of  the  FDA  Product 
Code,  FDA  Actual  Producer,  FDA  Actual 
Shipper,  FDA  Country  of  Production,  and 
FDA  Afnrmation  Of  Compliance  Code.  All 
entries,  including  those  designed  as  "FDA 
May  Proceed"  will  be  transmitted 
electronically  to  FDA's  Import  Support  and 
Information  System  (ISIS)  for  FDA 
processing.  This  processing  will  enable  FDA 
to  make  admissibility  and  follow-up 
decisions  and  transmit  these  decisions 
electronically  back  to  ACS.  The  pilot  program 
will  identify  entries  subject  to  liquidation 
pending  FDA  admissibility  decisions.  The 
pilot  will  also  provide  information  on  FDA 
entries  subject  to  Fines,  Penalties  and 
Forfeitures.  Successful  evaluation  of  this  pilot 
will  set  the  groundwork  for  nationwide,  port- 
by-port  implementation  plus  future 
enhancements  to  the  system  capabiHties  to 
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be  addressed  by  amei^raenl  to  this  MOU. 
Tne  fvuictions  and  procedures  developed  for 
this  pilot  will  result  ini  better  control  for 
enforcement  purposes]  and  expedite 
admissibility  decision!  covering  imported 
products  under  review  by  FDA  utilizing 
electronic  communicalion  in  lieu  of  paper 
documentation. 

To  accomplish  thesi  objectives,  the  two 
agencies  will  develop  |the  capability  to 
electronically  collect.  Conununicate  and 
process  data  FDA  currently  receives  through 
the  submission  of  FDJ\  paper  notification 
(Form  701  and  attachments).  The  FDA  Form 
701  is  a  requirement  o|  entry  (cargo  release). 
FDA  law  enforcement]  functions  fall  within 
the  Food.  Drug  and  CqsmeUc  Act  (21  U.S.C) 
and  other  related  actsj  Entries  subject  to  FDA 
review  without  theFTIA  notificatioD  (Form 
701)  are  rejected  by  the  Customs  Inspector. 

In  pursuit  of  this  goal  both  parties  have 

agreed  to  conduct  a  plot  test  of  the  interface 

between  ACS  and  ISI$  system  at  the  ports  of 


Seattle,  Tacoma,  and ! 
Washington,  starting  i 
calendar  1992.  After  1 
assessment  of  the  sys^ 


iaTac  Airport 
the  1st  quarter  of 
days,  a  preliminary 
!m  will  be  performed 


prior  to  extending  it  td  other  ports.  The  pilot 
will  then  be  extended  Ito  the  port  of  EI  Paso. 
The  pilot  will  include  t  formal  evaluation 
after  six  months  by  ea|ch  party  of  the 
operations  successes,  costs,  problems,  etc. 
These  evaluations  shadl  be  presented  to  the 


entire  USC/FDA  Task 


Force  within  eight  (8) 


months  &om  the  begir  ning  of  the  pilot  and 
carry  reconunendatioi  is  either  for  continuing, 
modifying  or  expandii  ^  the  pilot.  This  pilot 
can  be  extended  for  tr  tervals  of  six  months 
upon  mutual  agreemei  it  of  both  parties  and 
an  amendment  to  the  his  MOU 

I.  Customs  Agrees  To 

1.  Provide  FDA  hea(  Iquarters  and  pilot  port 
ofTices.  as  designated  by  FDA.  functional 
access  to  Customs'  Av  tomated  Commercial 
System  (ACS)  to  revie  w  entry  data  for  FDA 
and  to  initiate  adminii  itrative  and 
enforcement  actions. 

2.  Bear  the  cost  of  si  iftware  development 
necessary  in  Customs  Automated 
Commercial  System  f (  r  the  pilot. 

3.  Collect  data  elements  via  ABI  as  deflned 
in  the  FDA  functional  {specifications  for  all 
FDA-regulated  commodities  and  provide  this 
information  to  FDA  in  a  special  file  to  be 
accessed  only  by  FDA  and  Customs. 

4.  Provide  specifical  ions  to  the  ABI  filer 
requesting  additional  nformation  pertaining 
to  merchandise  identi  ied  by  FDA  for  review 
to  be  included  as  part  of  the  entry 
transmission.  This  adi  litional  information 
together  «vith  appropr  ate  data  collected  as 
part  of  the  Customs  tr  msactions  will  be 
made  available  to  FD;V. 

5.  Identify  Harmoni  xd  Tariff  System  (HTS) 
numbers  in  ACS  as  d(  signated  by  FDA  using 
the  following  indicators  on  the  tariff  record. 
FD2    FDA  notificatioij  701  required 

FDl     FDA  notificatioti  701  may  be  required 
FDO    FDA  notificatio  i  701  not  required 

Provide  FDA  with  t  (chnical  guidance  on 
HTS  numbers  and  cla  isification.  Assess  the 
impact  on  the  enforce  nent  and  facilitation  of 
imported  cargo  and  advise  FDA  of  the  results 
of  the  analysis. 

Assist  FDA  in  propping  additional 


breakouU  in  the  HTS 


lo  the  *'484E 


Committee"  (Section  484E  of  the  Tariff 
Classification  Act  of  1962  administered  by 
the  International  Trade  Commission)  to 
provide  more  precise  identification  of 
products  subject  to  FDA  review,  tione  of  the 
foregoing  is  intended  to  limit  FDA's  role  in 
determining  the  scope  of  the  products  it 
regulates,  nor  Customs'  role  in  determining 
proper  classification  of  such  products. 

Provide  FDA  with  access  to  the  database 
and  data  listings  to  verify  completeness  and 
accuracy. 

Inform  FDA  in  a  timely  fashion  of  all  new 
numbers  and  changes  to  the  statistical 
suffixes  so  that  identifiers  can  be  placed  or 
removed  on  new  numbers  as  necessary. 

6.  Continue  to  require  FDA  notification 
(Form  701)  for  pilot  entries.  Electronic  filing 
of  FDA  entries  without  accompanying 
paperwork  will  be  allowed  on  a  product  by 
product  basis  at  the  discretion  of  FDA.  FDA 
entries  not  transmitted  through  ABI  will 
continue  to  follow  current  procedures. 

7.  Create,  with  the  assistance  of  FDA.  an 
automated  initial  screening  file,  resident  on 
ACS.  based  on  information  that  FDA  needs. 
This  criteria  consisting  of  the  FDA  Product 
Code.  FDA  Actual  Producer.  FDA  Actual 
Shipper,  FDA  Country  of  Production,  and 
FDA  Affirmation  of  Compliance  Code  will 
flag  certain  merchandise  recommended  for 
FDA  action.  Initially,  this  criteria  will  cover 
only  food  and  food-related  commodities  and 
later  will  be  expanded  to  the  full  range  of 
FDA-regulated  merchandise.  This  file  will 
complement  and  not  replace  the  FDA 
screening  file  resident  on  ISIS. 

8.  Make  ABI  FDA  entries  available  through 
this  interface  for  processing  by  FDA/ISIS 
once  the  entries  have  been  processed  in 
selectivity.  Allow  FDA/ISIS  to  place 
admissibility  designations  electronically  on 
FDA  entries  and  communicate  those 
decisions  to  the  ABI  filer.  Allow  FDA/ISIS  to 
place  disposition  codes  on  FDA  entries. 
Allow  FDA  access  to  relevant  support  Tiles 
resident  in  ACS. 

9.  Conduct  a  training  and  orientation 
program  for  authorized  FDA  and  Customs 
personnel  that  will  enable  them  to  access 
relevant  portions  of  the  Automated 
Commercial  System  (ACS).  Also  conduct 
training/orientation  program  designed  for  the 
ABI  filer. 

10.  Assign  a  working-level  Customs 
systems  representative  to  facilitate 
communications  and  Interactions  between 
Customs.  FDA  and  the  trade.  Assign 
technical  (e.g..  programming)  personnel  to 
develop  and  maintain  the  FDA/ISIS  interface 
with  ACS. 

11.  Load  the  product  code  file,  the 
affirmation  of  compliance  code  file  and  any 
other  files  deemed  necessary,  provided  by 
FDA.  into  the  ACS  computer  and  validate 
entry  data  using  this  information.  Make  the 
aforementioned  information  in  the  database 
available  to  the  ABI  filers  through  the 
automated  system. 

12.  Electronically  mark  FDA  entries 
through  ACS  so  that  Customs  personnel  are 
aware  that  admissibility  has  not  been 
determined  and  liquidation  should  not 
proceed  to  finalizalion.  This  mark  will  be 
removed  In  a  timely  manner  when  FDA 
releases  the  merchandise  or  Customs  issues  a 


redelivery  notice.  Customs  will  maintain  the 
responsibility  for  hquidation  functions  within 
AC& 

13.  Develop  an  interface  program  for  ISIS 
with  Fines.  Penalties  and  Forfeitures  (FP4F) 
when  the  FP&F  module  has  been  redesigned 
and  implemented.  Until  the  FP&F  module 
redesign  is  completed  and  the  interface 
developed,  make  available  FP&F  case 
initiation  Information  in  the  form  of  hard 
copy  notices  on  FDA  redelivery  cases. 

14.  Transmit  ABI  FDA  data  for  all  FDA 
regulated  entries  to  FDA  for  processing/ 
storage  In  a  timely  manner. 

15.  Continue  processing  non-ABI  FDA 
entries  through  ACS  as  they  are  currently 
processed,  assuring  that  FDA  is  notified  of  all 
FDA-regulated  products. 

U.  FDA  Agrees  To 

1.  Provide  suitable  communications 
capability  between  Parklawn  Computer 
Center  (PCC)  and  Customs  Computer  Center. 
Newington.  Virginia.  Install  terminals  at  the 
processing  site(s)  (Seattle  and  El  Paso)  to 
process  ABI  transmitted  FDA  entries  through 
ACS. 

2.  Reimburse  Customs,  if  necessary,  for 
communicationsand  supporting  hardware 
and  software  for  the  connection  between  the 
PCC  and  the  Customs  Computer  Center  and 
including  each  connection  to  the 
ConsoUdated  Data  Network  (CDN).  Transfer 
of  funds  will  be  by  interagency  agreement 
(Customs  Form  238). 

Install  equipment  in  time  to  begin  the  pilot 
In  the  1st  quarter  of  calendar  year  1992. 

3.  Provide  Customs  with  a  listing  of  the 
personnel  authorized  to  access  ACS  to 
maintain  FDA  data.  Ensure  that  only 
authorized  personnel  having  NACI  (National 
Agency  Check  and  Inquiries)  or  BI 
(Background  Investigation)  checks  are 
provided  ACS  security  access  codes.  FDA 
personnel  having  access  only  to  Food  and 
Drug  entries  and  related  files  (excluding 
FP&F  cases)  will  be  required  to  have 
successfully  completed  a  favorable  NACI 
according  to  Federal  Personnel  Manual  (FPM) 
Chapter  736-13.  Subchapter  3-3.  FDA 
personnel  accessing  non-FDA  entries  and 
information  must  have  successfully 
completed  a  favorable  full  field  investigation 
according  to  the  FPM  Chapter  736-13. 
Subchapter  3-«. 

Comply  with  Customs  requirements 
regarding  access  to  ACS  information  not 
included  as  part  of  the  pilot. 

4.  Provide  Customs  with  definitions  of  the 
additional  data  elements  necessary  for  FDA 
entry  review  and  admissibility  decisions. 

5.  Provide  Customs  with  a  list  of  regulated 
HS  tariff  numbers  identified  with  designator 
described  In  Part  I,  #5.  Advise  Customs,  in 
writing  in  a  timely  manner,  of  any  changes  tu 
this  listing.  This  listing  will  be  made 
available  to  both  ABI  and  non-ABI  filers. 

B.  Provide  Customs  with  a  tape  or  other 
means  of  creating  a  database  consisting  of 
product  codes  and  affirmation  of  compliance 
codes.  Provide  Customs  %vith  an  alphabetical 
index  covering  product  codes.  Make 
corrections  and  updates  in  a  timely  manner 
and  transmit  to  Customs  as  soon  as  possible. 

7.  Establish  and  maintain  in  the  FDA 
automated  initial  screening  criteria  file  based 
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on  FDA  daU  elemenU  for  um  during  die 
pilot 

8.  FDA  understands  and  acknowledges  that 
the  information  maintained  in  the  Automated 
Commercial  System  is  highly  sensitive 
commercial,  flnancial,  and  proprietary 
information;  should  be  reviewed  only  by 
authorized  FDA  personnel  on  a  need  to  know 
basis  and  should  be  kept  secure.  FDA  agrees 
that  the  information  obtained  will  be  used 
only  for  the  purpose  of  enforcing  FDA  laws 
and  regulations. 

Only  ACS  source  information  available 
from  the  FDA  Form  701  process,  and  which  is 
commonly  and  publicly  releasable.  can  be 
passed  on  to  third  parties.  This  does  not 
include  that  which  is  proprietary  commercial 
information,  and  exempt  from  disclosure 
pursuant  to  the  FOIA  (5  U.S.C  552)  or 
prohibited  from  disclosure  by  the  Trade 
SecreU  Act  (18  U.S.C.  1905). 

Non-FDA  Form  701  process  information 
may  not  be  released  to  third  parties  (i.e., 
Member  of  Congress,  Foreign  Government, 
Federal,  State  or  local  agency,  or  FOIA 
requester)  except  as  required  by  law  or 
regulation.  Further,  in  the  event  that  there  is  a 
request  from  an  above-mentioned  third  party 
for  non-FDA  Form  701  data.  FDA  agrees  to 
consult  and  discuss  with  Customs  on  the 
disclosure  of  such  information.  No  such 
information  may  be  released  without 
Customs  express  written  permission.  In  the 
event  of  any  unauthorized  release  by  FDA 
personnel,  FDA  will  intercede  on  Customs 
behalf  and  essume  responsibility  for  any  and 
all  expenses,  costs  or  liabilities  arising 
therefrom.  Such  unauthorized  disclosure  may 
result  in  denial  of  future  access  to  such  data. 

9.  The  information  described  in  this  MOU 
is  transferred  to  the  FDA  from  the  U.S. 
Customs  Service  with  the  understanding  that 
the  FDA  is  in  compliance  with  the  Computer 
Security  Act  of  1987,  Trade  Secrets  Act  (18 
U.S.C.  1905)  which  carries  personal  liability, 
and  OPM  and  0MB  regulations  concerning 
information  security  that  are  in  effect  at  the 
time  of  transfer. 

10.  Assign  a  FDA  systems  representative  to 
facilitate  pilot  communications  and 
interactions  between  FDA,  Customs,  and  the 
trade.  Assign  a  technical  representative  to 
facilitate  hardware,  software  and 
communication  concerns. 

n.  Work  with  Customs  personnel  to 
conduct  training  and  orientation  of  FDA, 
Customs,  and  trade  participants. 

III.  It  Is  Mutually  Understood  And  Agreed 
That 

1.  The  above  provisions  will  be  exercised 
to  the  extent  authorized  by  law,  Department 
of  the  Treasury  and  Department  of  Health 
and  Human  Services  directives,  statutes  and 
regulations,  and  will  be  consistent  with  the 
respective  agencies'  missions. 

2.  All  operational  directives  from  either 
agency  relative  to  the  pilot  will  be  jointly 
cleared  by  Customs  and  FDA  within  five  (5) 
working  days  of  receipt. 

3.  Changes  to  the  ACS  system  required 
during  Ike  pilot  test  will  be  documented  and 
agreed  to  by  representatives  of  both  agencies. 

4.  No  transfer  of  Customs  funds  to  FDA  is 
re<|uired  or  contemplated  under  this  MOU.  If 
necessary,  transfers  of  funds  by  FDA  will  be 


in  accordance  with  the  Interagency 
Agreement  (Customs  Form-23e). 

5.  This  document  is  an  internal  government 
agreement  and  is  not  intended  to  confer  any 
right  or  benefit  on  any  private  person  or 
party. 

8.  This  Memorandum  of  Understanding 
shall  become  effective  upon  the  date  of  Hnal 
signature  and  is  intended  to  be  in  force  until 
terminated  by  either  party  upon  90  days 
notice  or  amended  by  mutual  agreement  of 
the  undersigned. 

7.  Both  agencies  agree  to  process  FDA 
entries  on  a  timely  basis  to  prevent 
unnecessary  backlog  of  merchandise. 

8.  Additional  databases  may  be  created  as 
necessary  after  full  agreement  between  FDA 
and  Customs. 

9.  Nothing  in  this  agreement  shall  be 
interpreted  as  limiting,  superseding,  or 
otherwise  affecting  either  agency's  normal 
operations  or  decisions  in  carrying  out  its 
regulatory  or  law  enforcement  duties.  This 
agreement  is  not  hitended  to  replace,  limit, 
supersede,  or  otherwise  affect  other  MOU's 
between  the  two  agencies  except  to  the 
extent  necessary  for  proper  implementation 
of  the  pilot. 

10.  Customs  will  not  accept  responsibility 
for  delays  caused  by  FDA. 

11.  Customs  will  program  the  FDA  interface 
specifications  to  process  FDA  entries  on  ACS 
by  FDA  personnel.  FDA  will  use  the  FDA 
processing  features  on  ACS  when  ISIS  cannot 
be  used. 

Dated:  Augnst  9. 1901. 
Carol  Hallett, 
Commissioner,  U3,  Cu$tom§  Service. 

Dated:  August  9, 1991. 
David  A.  Kessler, 
Commissioner,  U.S.  Food  and  Drug 
Administration. 
|FR  Doc.  91-22700  Filed  9-19-81;  8:45  am) 
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Health  Care  Flnandnq  Adtfntnistratlon 

PuMiclnfonnatkm  Collection 
Requkements  Sutxnltted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (0N4B)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511). 

1.  Type  of  Request-  Revision;  Title  of 
Information  Collection:  Medicare 
Uniform  Institutional  Provider  Bill:  Form 
Number:  HCFA-1450;  Use:  This  form  is 
a  claim  from  completed  by  institutional 
providers  for  inpatient  and  outpatient 
services.  All  intermediary-processed 
Medicare  claims  are  billed  on  the  Form 


HCFA-1450;  Frequency:  On  occasion; 
Respondents:  Business/other  for  profit, 
nonprofit  institutions,  and  small 
businesses/organizations;  Estimated 
Number  of  Responses:  83,000.000; 
A  verage  Time  per  Response:  9  minutes 
for  hard  copy  and  .5  minutes  for 
electronically  submitted  claims;  Total 
Estimated  Burden  Hours:  3,510,334. 

2.  Type  of  Request  New;  TitJe  of 
Information  Collection:  Access  to  and 
Adequacy  of  Paraprofessional  Home 
Care,  Home  Care  Quality  Studies;  Form 
Number  HCFA-R-11;  Use:  This 
information  collection  will  develop  and 
test  guidelines  for  assessing  access  to 
and  the  adequacy  of  paraprofessional 
home  care  services  for  Medicare  and 
elderly  Medicaid  benericiaries: 
Frequency:  One-time;  Respondents: 
Individuals/households  and  non-profit 
institutions;  Estimated  Number  of 
Responses:  1,200;  Average  Hours  per 
Response:  .396;  Totai  Estimated  Burden 
Hours:  475. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Laboratory 
Personnel  Qualification  Appraisal;  Form 
Number  HCFA-3083;  Use:  This  form 
must  be  completed  by  personnel 
employed  by  independent  laboratories 
certified  by  Medicare.  It  is  submitted  to 
the  State  survey  agency  which  verifies 
that  the  laboratory  personnel  meet 
regulatory  standards  for  education, 
training,  and  testing;  Frequency:  On 
occasion;  Respondents:  Individuals/ 
households;  Estimated  Number  of 
Responses:  3.000;  Average  Hours  per 
Response:  J33;  Total  Estimated  Burden 
Hours:  1,000. 

4.  Type  o//2e(7ue»t- Reinstatement; 
Title  of  Information  Collection: 
Disclosure  of  Ownership  and  Control 
Interest  Statement;  Form  Number 
HCFA-1513;  Use:  This  information  will 
be  used  by  State  agencies  and  HCFA 
regional  o^ices  to  make  eligibihty 
determinations  for  provider 
participation  in  the  Medicare/Medicaid 
programs  and  for  grants  under  Titles  V 
and  XX;  Frequency:  Annually; 
Respondents:  Small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  40,000;  Average  Hours  per 
Response  .5;  Total  Estimated  Burden 
Hours:  20.000. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  Cost  Report 
Format  for  Peer  Review  Organizations; 
Form  Number  HCFA-618.  619,  622.  and 
627;  Use:  The  new  cost  report  for  Peer 
Review  Organizations  (PROs)  marks  a 
major  refinement  to  the  program's 
financial  management  and  oversight. 
The  new  cost  accounting  requirements, 
which  have  been  developed  in  concert 
with  the  PRO  community,  will  foster  the 
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re|)orting.  and  analysis  of 
ful  financial 
Frekuency:  Quarterly: 
Snidl  businesses/ 

profit  institutions, 
for  profit; 
Numtipr  of  Responses:  212; 
Response:  2\. 25; 
Estimatedpurden  Hours:  4,505 

81904  (recordkeeping)  for 
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identification 

uniform,  meanin 

information; 
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organizations, 

and  businesses 

Estimated 

A  verage  Hours 

Total 

(reporting)  and 

a  total  of  13,  409, 

Additional  Inft)rmat 
Call  the  Reports 
301-966-2088  for 
request  packagei 
and  recommend)  it 
information  collections 
directly  to  the 
Reports  Manage|nent 
Allison  Eydt, 
Building,  room 
20503. 


New 


Dated:  August  2 
Gail  R.  Wilensky 

Administrator.  Health 
Administration. 
(FR  Doc.  91-22714 
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ion  or  Comments: 
Clearance  Officer  on 
copies  of  the  clearance 
.  Written  comments 
ions  for  the  proposed 
should  be  sent 
owing  address:  OMB 

Branch,  Attention: 
Executive  Office 
Washington,  DC. 
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1991. 
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Program;  Criteria  and 

Evaluating  Intermediary 


agency:  Health  Care  Financing 
Administration  I HCF A),  HHS. 


action:  Genera 
period. 


notice  with  comment 


SUMMARY:  This  I  lotice  describes  the 
criteria  and  star  dards  to  be  used  for 
evaluating  the  p  jrformance  of  fiscal 
intermediaries  and  carriers  in  the 
administration  c  f  the  Medicare  program 
beginning  Octot  er  1, 1991.  The  results  of 
these  evaluations  are  considered 
whenever  HCF/ ,  enters  into,  renews,  or 
terminates  an  in  termediary  agreement 
or  carrier  contra  ct  or  takes  other 
contract  actions  (e.g..  assigning  or 
reassigning  providers  of  services  to  an 
intermediary;  or  designating  regional  or 
national  intermc  diaries,  etc.). 

This  notice  is  published  in  accordance 
with  sections  1816(f)  and  1842(b)(2)  of 
the  Social  Security  Act,  which  require  us 
to  publish  for  public  comment  in  the 
Federal  Registef  those  criteria  and 
standards  against  which  we  evaluate 
intermediaries  i  nd  carriers. 
DATES:  Effectivt  Date:  The  criteria  and 
standards  are  e  fective  October  1, 1991. 
e  will  consider  revising 
standards  based  on 
public  comment}.  Comments  will  be 
considered  if  w  i  receive  them  at  the 
appropriate  adc  ress  as  provided  below 


Comments:  W 
the  criteria  and 


no  later  than  5  p.m.  (e.d.t.)  on  October 
21,1991. 

ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  BPO-lOl-GNC,  P.O.  Box 
26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW..  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard.  Baltimore.  MD  , 

21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  audio  or 
video  comments  or  facsimile  (FAX) 
copies  of  comments.  In  commenting, 
please  refer  to  file  code  BPO-lOl-GNC. 
Written  comments  received  timely  will 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
three  weeks  after  publication,  in  room 
309-G  of  the  Department's  office  at  200- 
Independence  Avenue,  SW.. 
Washington  DC  20201,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Pratt,  (301)  966-7403. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  section  1816  of  the  Social 
Security  Act  (the  Act),  public  or  private 
organizations  and  agencies  participate 
in  the  administration  of  Part  A  (Hospital 
Insurance)  of  the  Medicare  program 
under  agreements  with  the  Secretary  of 
Health  and  Human  Services.  These 
agencies  or  organizations,  known  as 
fiscal  intermediaries,  determine  whether 
medical  services  are  covered  under 
Medicare  and  determine  correct 
payment  amounts.  The  intermediaries 
then  make  payments  to  the  providers  on 
behalf  of  the  beneficiaries. 

Under  section  1842  of  the  Act.  we  are 
authorized  to  enter  into  contracts  with 
carriers  to  fulfill  various  functions  in  the 
administration  of  Part  B  (Supplementary 
Medical  Insurance)  of  the  Medicare 
program.  Beneficiaries,  physicians  and 
suppliers  of  services  submit  claims  to 
these  carriers.  The  carriers  determine 
whether  the  services  are  covered  under 
Medicare  and  the  payable  amount  for 
the  services  or  supplies  and  then  make 
payment  to  the  appropriate  party. 

Section  1816(f)  of  the  Act  requires  us 
to  develop  criteria,  standards  and 
procedures  to  evaluate  an 
intermediary's  performance  of  its 
functions  under  its  agreement.  We 
evaluate  intermediary  performance 


through  the  Contractor  Performance 
Evaluation  Program  (CPEP).  In  addition 
to  the  statutory  requirement  (discussed 
subsequently),  our  regulations  at  42  CFR 
421.120  and  421.122  provide  for 
publication  of  a  Federal  Register  notice 
to  announce  criteria  and  standards  prior 
to  implementation. 

Under  section  1842(b)(2)  of  the  Act, 
we  are  required  to  develop  criteria, 
standards,  and  procedures  to  evaluate  a 
carrier's  performance  of  its  functions 
under  its  contract  with  us.  Since  1981. 
we  have  evaluated  carrier  performance 
under  CPEP  using  criteria  and  standards 
similar  to  those  used  for  intermediaries. 

Sections  1816  and  1842(b)(2)  also 
require  us  to  publish  the  criteria  and 
standards  in  the  Federal  Register  in 
order  to  allow  the  public  an  opportunity 
to  comment  before  implementation.  The 
current  criteria  and  standards  were 
published  in  the  Federal  Register  on 
September  28, 1990  (55  FR  39730). 

To  the  extent  possible,  we  will  make 
every  effort  to  publish  the  criteria  and 
standards  prior  to  the  beginning  of  the 
federal  fiscal  year;  i.e.,  October  1st.  In 
general,  the  evaluation  period  which  the 
criteria  and  standards  measure  is  the 
Federal  fiscal  year. 

If  we  do  not  publish  a  Federal 
Register  notice  before  the  new  fiscal 
year  begins,  readers  may  presume  that 
until  and  unless  notified  otherwise,  the 
criteria  and  standards  which  were  in 
effect  for  the  previous  fiscal  year  remain 
in  effect. 

In  those  instances  where  we  are 
unable  to  meet  our  goal  of  publishing  the 
subject  Federal  Register  notice  before 
the  beginning  of  the  fiscal  year,  we 
reserve  the  right  to  publish  the  criteria 
and  standards  notice  at  any  subsequent 
time  during  the  year.  If  we  choose  to 
publish  a  notice  in  this  manner,  the 
evaluation  period  for  any  such 
standards  and  criteria  which  are  the 
subject  of  the  notice  will  be  revised  to 
be  effective  on  or  after  the  first  day  of 
the  first  month  following  publication. 
Hence,  any  revised  criteria  and 
standards  will  measure  performance 
prospectively;  that  is.  we  will  not  apply 
new  measurements  to  assess 
performance  on  a  retroactive  basis. 

Also,  it  is  not  our  intention  to  revise 
the  criteria  and  the  standards  which  will 
be  used  during  the  evaluation  period 
once  this  information  has  been 
published  in  a  Federal  Register  notice. 
However,  on  occasion,  either  because  of 
administrative  mandate  or 
Congressional  action,  there  may  be  need 
for  changes  that  have  direct  impact 
upon  the  criteria  and  standards 
previously  published,  or  that  require  the 
addition  of  new  criteria  and  standards. 
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or  that  cause  the  deletion  of  previously 
published  criteria  and  standards.  Should 
such  changes  be  necessitated,  we  will 
issue  a  Federal  Register  notice  prior  to 
implementation  of  the  changes. 

In  all  instances,  necessary  manual 
issuances  will  be  published  each  year  to 
ensure  that  the  criteria  and  standards 
are  implemented  uniformly  and 
accurately.  Also,  as  in  previous  years, 
the  Federal  Register  notice  will  be 
republished  and  the  effective  date 
revised  if  changes  are  warranted  as  a 
result  of  the  public  comments  received 
on  the  criteria  and  standards. 

B.  Incentive  Payments  to  Carriers 

In  accordance  with  section 
1842(c)(1)(B)  of  the  Act,  this  notice  also 
describes  the  methodology  that  will  be 
used  to  award  incentive  payments  to 
carriers  that  successfully  increase  the 
proportion  of  physicians  in  the  carrier's 
service  area  who  are  participating 
physicians,  or  the  proportion  of 
payments  to  participating  physicians. 

We  issue  carrier  incentive  payments 
by  September  30  following  each  annual 
enrollment  period.  The  amount  of  these 
payments  will  be  included  in  line  10  of 
the  carrier's  Notice  of  Budget  Approval 
Form  HCFA-1524. 

Section  1842(h)  of  the  Act  sets  forth 
the  Medicare  participating  physician 
program.  "Participating"  means 
accepting  assignment  on  all  Medicare 
claims.  "Accepting  assignment"  means 
physicians  accept  Medicare's  approved 
charge  as  full  payment,  with  the 
beneficiary  responsible  for  only  the 
Medicare  deductible  and  coinsurance 
amounts.  The  main  goal  of  the  program 
is  to  reduce  the  fmancial  impact  of 
medical  costs  upon  beneficiaries  by 
establishing  incentives  for  physicians  to 
accept  assignment  on  all  Medicare 
claims.  The  provisions  give  all 
physicians  an  opportunity  annually  to 
enroll  or  disenroU  as  a  Medicare 
participating  physician. 

Section  1842(b)(3)(H)  of  the  Act 
requires  Medicare  carriers  to  implement 
programs  to  recruit  and  retain 
physicians  as  participating  physicians. 
These  programs  include  educational  and 
outreach  activities  and  the  use  of 
professional  relations  personnel  to 
handle  billing  and  other  problems 
relating  to  payment  of  claims  of 
participating  physicians.  These 
programs  are  also  designed  to 
familiarize  beneficiaries  with  the 
participating  physician  program  and  to 
assist  the  beneficiaries  in  locating 
participating  physicians. 

We  intend  to  pay  incentive  bonuses  to 
any  carrier  that  achieved  an  increase  of 
at  least  one-tenth  of  one  percent  in  the 
participating  physicians'  rate  or 


proportion  of  total  payments  for 
participating  physicians'  services  in  the 
carrier's  total  service  area.  Carriers  that 
achieve  an  increase  in  physician's 
participation  or  payments  for 
participating  physician  services  of  less 
than  2  percentage  points  will  be  paid  a 
partial  incentive  payment.  Carriers  that 
achieve  an  increase  of  at  least  2 
percentage  points  will  be  paid  the  full 
incentive  payment.  Carriers  that  achieve 
an  increase  of  more  than  2  percentage 
points  will  be  paid  a  bonus  for  each 
additional  2  percentage  point  increase. 

As  required  by  section  1842(c)  of  the 
Act,  the  amount  of  the  total  incentive 
payable  to  carriers  is  one  percent  of  the 
total  payments  to  carriers  for  claims 
processing  costs  for  the  fiscal  year.  The 
total  incentive  pool  is  calculated  by 
summing  the  total  claims  processing 
costs  for  each  carrier  in  the  fiscal  year 
and  multiplying  the  total  by  one  percent. 

For  the  purpose  of  determining  each 
carrier's  eligibility  for  an  incentive 
payment,  we  make  two  comparisons. 
We  compare  the  carrier's  physician 
participation  rate  after  the  latest 
enrollment  period  with  its  physician 
participation  rate  after  the  prior 
enrollment  date.  We  make  a  similar 
comparison  of  the  proportion  of  covered 
charges  for  services  by  participating 
physicians  during  the  quarter  following 
the  enrollment  period  with  those  of  the 
quarter  following  the  prior  enrollment 
period.  We  Intend  to  use  whichever 
difference  yields  the  higher  percentage 
increase  to  determine  eligibility  for 
award  of  the  incentive  payment. 

C.  Criteria  and  Standards — General 

The  basic  tenet  of  the  Medicare 
program  is  to  pay  claims  promptly  and 
accurately  and  to  foster  good 
beneficiary  and  provider  relations. 
Keeping  this  key  concept  in  mind,  we 
have  redesigned  and  simplified  the 
fiscal  year  (FY)  1992  CPEP  to  provide 
contractors  with  greater  flexibility  to 
effectively  and  efficiently  manage  their 
Medicare  operations.  We  completed  an 
exhaustive  effort  to  identify  and  develop 
outcome-oriented  standards  for  the  most 
critical  and  valued  elements  of 
contractor  performance.  This  effort 
considered  comments  from  HCFA 
components  as  well  as  the  Medicare 
contractor  community  and  beneficiary 
and  provider  groups  which  have 
commented  on  past  CPEP  Federal 
Register  notifications. 

In  simplifying  CPEP,  we  have  also 
combined  standards  where  such  an 
evaluation  will  yield  a  more  efficient 
outcome.  Standards  for  ensuring  that 
beneficiaries  and  providers  are  provided 
accurate,  timely,  and  understandable 
information  in  regard  to  inquiries, 


appeals,  and  Explanations  of  Medicare 
Benefits  have  been  strengthened.  The 
quality  and  timeliness  requirements  of 
performance  have,  in  most  instances, 
been  combined,  assuring  that  both  are 
given  equal  consideration. 

Another  signiflcant  change  Is  that 
standards  have,  in  most  instances,  been 
restructured  on  a  pass/fail  basis.  An 
intermediary  or  carrier  will  pass  a 
standard  if  it  meets  the  minimum 
requirements  of  the  appropriate 
operational  manual.  It  is  hoped  that  this 
change  will  promote  satisfactory 
performance  in  all  areas  measured  by 
CPEP  and,  at  the  same  time,  provide 
contractors  with  greater  flexibility  to 
effectively  manage  and  administer  the 
Medicare  program  in  areas  not  part  of 
CPEP.  We  have  also  strengthened 
CPEP's  emphasis  on  efficiency. 

With  the  reduced  number  of 
standards,  we  reduced  the  number  of 
functional  criteria  from  11  to  four  for 
intermediaries  and  from  10  to  five  for 
carriers.  The  part  A  functional  criteria 
are  Bill  Processing  and  Service,  Payment 
Safeguards,  Administrative 
Management,  and  Program  Efficiency. 
The  part  B  functional  criteria  are  Claims 
Processing,  Payment  Safeguards, 
Service,  Administrative  Management, 
and  Program  Efficiency.  Within  each 
functional  criterion  we  have  identified 
those  performance  standards  which, 
when  measured,  will  indicate  how 
effectively  each  contractor  is 
performing.  The  three  key  indicators  of 
performance  used  in  the  past  (cost, 
quality,  and  timeliness)  will  no  longer  be 
used  to  categorize  standards.  We 
believe  that  the  reduced  number  of 
standards  make  these  categorizations 
less  meaningful. 

We  have  also  developed  separate  (i.e., 
separate  and  apart  from  the 
"traditional"  CPEP)  criteria  and 
standards  which  measure  only  the 
activities  of  Regional  Home  Health 
Intermediaries  (RHHls)  and  Common 
Working  File  (CWF)  Hosts.  Section 
1816(e)(4)  of  the  Act  requires  the 
Secretary  to  designate  regional  agencies 
or  organizations,  which  are  already 
Medicare  intermediaries  under  section 
1816,  to  perform  bill  processing 
functions  with  respect  to  freestanding 
home  health  agency  (HHA)  bills.  The 
law  requires  that  we  limit  the  number  of 
such  regional  intermediaries  (i.e., 
RHHIs)  to  not  more  than  ten;  there  are 
currently  nine  (see  42  CFR  421.117  and 
the  Federal  Register  published  on  May 
19, 1988  (53  FR  17936)  for  more  details 
about  the  RHHIs). 

In  addition,  section  1816(e)(4)  of  the 
Act  requires  the  Secretary  to  develop 
criteria  and  standards  in  order  to 
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determine  whether  |o  designate  an 
agency  or  organize  lion  to  perform 
services  with  respect  to  hospital 
ifniiated  HHAs.  Wfe  have  developed 
criteria  and  standards  for  Rf  IHIs  in 
order  to  measure  the  distinct  RHHI 
functions.  These  fuactions  include  the 
processing  of  freestanding  HHA. 
hospital  affiliated  HHA.  and  Hospice 
bills.  Through  the  evaluation  of  these 
criteria  and  standards  we  will  determine 
whether  the  RHHI  functions  should  be 
moved  from  one  intermediary  to  another 
in  order  to  ensure  elective  and  efficient 
administration  of  t^e  program  benefit. 

At  this  time,  CWf  Hosts  are  selected 
from  existing  Medicare  contractors 
under  the  authority  of  section  1842  of  the 
Act  which  allows  tae  Secretary  to  enter 
into  or  amend  carrier  contracts.  The 
CWF  Hosts  perforri  functions  of  making 
available  to  Medicare  contractors 
(intermediaries  and  carriers)  and  their 
providers  within  the  CWF  territory,  or 
"sector,"  Medicare  beneficiary 
entitlement  and  utilization  data;  and 
providing  intermediaries  and  carriers 
with  prepayment  aiproval  of  Part  A 
bills  and  Part  B  clakns  of  all  types. 
These  functions  arq  distinctly  different 
than  those  of  the  traditional  Medicare 
carrier  in  that  the  CJWF  Hosts  does  not 
adjudicate  claims  atid  determine  the 
amount  of  payment  For  this  reason,  it  is 
necessary  to  evalui  te  CWF  Hosts 


performance  with  a 


separate  set  of 


criteria  and  standai  ds. 

Action  Based  on  Pt  rformance 
Evaluations 

We  may  initiate  i  idministrative 
actions  as  a  result  of  the  evaluation  of 
contractor  performlnce  based  on  these 
performance  criterik  and  standards. 
Under  sections  181b  and  1842  of  the  Act, 
we  consider  the  results  of  the  evaluation 
in  our  determinatiobs  on: 

•  Entering  into,  i^enewing,  or 
terminating  agreen^nts  or  contracts 
with  contractors;  atid 

•  Decisions  cone  eming  other  contract 
actions  for  interme  liaries  and  carriers 
(such  as  deletion  o  an  automatic 
renewal  clause).  Tliese  decisions  are 
made  on  a  case-by' case  basis  and 
depend  primarily  on  the  nature  and 
degree  of  performa  ice.  More 
specifically,  they  d  spend  on: 

+  Relative  overal!  performance 
compared  to  oth(  ir  contractors: 

+  Number  of  standards  in  which 
deficient  perfornlance  occurs; 

4-  Extent  of  each  (  eficiency;  and 

+  Relative  signifi(  ance  of  the 
standards  for  wt  ich  deficient 
performance  occ  iirs  within  the  overall 
CPEP. 

•  Decisions  con<  eming  the 
assignment  or  reas  signment  of  providers 


IMI 


and  designation  of  regional  or  national 
intermediaries  for  classes  of  providers. 
We  make  individual  contract  action 
decisions  after  considering  these  factors 
in  terms  of  their  relative  significance 
and  impact  on  the  efficient 
administration  of  the  Medicare  program. 

D.  Scoring  System 

For  both  intermediaries  and  carriers 
under  the  traditional  CPEP,  the 
maximum  score  attainable  is  100  points, 
reduced  from  1000  points  in  prior  years. 
Each  of  the  CPEP's  performance 
standards  is  assigned  a  given  portion  of 
the  100  points  available  based  on  the 
measured  activity's  relative  importance 
to  all  other  measured  activities.  To  pass 
CPEP,  90  percent  of  the  available  points 
must  be  attained. 

For  CWF  Hosts  and  RHHIs.  the 
maximum  score  attainable  is  30  points 
each.  The  CWF  Host  and  RHHI  criteria 
and  standards  will  be  scored  separately 
from  the  traditional  CPEP  for 
intermediaries  and  carriers.  Each  of  the 
CWF  Host  and  RHHI  CPEFs 
performance  standards  is  assigned  a 
given  portion  of  the  30  points  available 
based  on  the  measured  activity's 
relative  importance  to  all  other 
measured  activities.  To  pass  the  CWF 
Host  and/or  RHHI  CPEP,  90  percent  of 
the  available  points  must  be  attained. 

A  contractor's  performance  is 
evaluated  against  each  applicable 
standard.  In  general,  if  a  contractor 
meets  the  level  of  performance  required 
by  operational  manual  instructions,  it 
achieves  all  of  the  points  allocated  to 
that  standard.  Any  rating  below  basic 
operational  expectations  generally 
constitutes  a  deficiency.  In  most 
instances,  there  are  varying  degrees  of 
deficiency  which  allow  contractors  to 
receive  a  portion  of  the  total  points 
available.  The  contractor  may  be 
required  to  develop  and  implement  a 
corrective  action  plan  when 
performance  problems  are  identified. 
The  contractor  will  be  monitored  to 
assure  effective  and  efficient 
compliance  with  the  corrective  action 
plan  and  improved  performance  where 
standards  are  not  met. 

E.  Criteria  and  Standards  for 
Intermediaries 

As  stated  previously,  we  will  use  4 
criteria  to  evaluate  the  overall 
performance  of  an  intermediary.  They 
are:  (1)  Bill  processing  and  Service;  (2) 
Payment  Safeguards;  (3)  Administrative 
Management;  and  (4)  Program 
Efficiency. 

The  4  criteria  contain  a  total  of  25 
standards.  There  are  7  for  Bill 
Processing  and  Service.  10  for  Payment 
Safeguards,  3  for  Administrative 


Management,  and  5  for  Program 
Efficiency. 

1.  Bill  Processing  and  Service  Criterion 
(Total  Points =20) 

Bills  are  processed  timely  and 
accurately  and  providers  and 
beneficiaries  are  served  in  accordance 
with  program  laws,  regulations,  and 
general  instructions. 

Standard  1 — 95  percent  of  clean  non- 
Periodic  Interim  Payment  (PIP)  bills  paid 
within  mandated  timeframes.  (4  points) 

Standard  2— 05  percent  of  all  bills 
processed  within  60  days.  (3  points) 

Standard  3 — Intermediary  system 
processing  accuracy  rale  of  95  percent. 
(4  points) 

Standard  4 — 95  percent  of 
reconsiderations  are  accurately 
processed.  (3  points) 

Standard  5 — 75  percent  of 
reconsiderations  are  processed  within 
60  days  and  90  percent  processed  within 
90  days.  (2  points) 

Standard  6—95  percent  of 
correspondence  is  accurate  and 
answered  within  30  days.  (3  points) 

Standard  7—95  percent  of  appeal 
reversals  reflect  accurate  intermediary 
determinations.  (1  point) 

2.  Payment  Safegaards  Criterion  (Total 
points =43) 

The  Medicare  program  is  safeguarded 
against  inappropriate  program 
expenditures. 

Standard  1 — Provider  audit  savings 
goal  is  achieved.  (4  points) 

Contractors  are  advised  of  their 
specific  audit  savings  goal  through 
program  instructions  prior  to  the 
evaluation  period.  In  determining  the 
contractor-specific  goal,  HCFA 
considers  such  factors  as  the 
contractor's  provider  mix.  audit  funding, 
and  historical  performance. 

Standard  2—^.5  percent  of  Medical 
Review  (MR)  coverage  decisions, 
including  decisions  on  SNF  demand 
bills,  are  accurate.  (4  points) 

Standard  3— Focused  MR  program  is 
effective.  (3  points) 

Detailed  requirements  for  measuring 
MR  effectiveness  under  this  standard 
are  contained  in  the  Medicare 
Intermediary  Manual  (MIM).  Section 
2901.2. 

Standard  4— Medicare  Secondary 
Payer  (MSP)  savings  goal  is  achieved.  (4 
points) 

Contractors  are  advised  of  their 
specific  MSP  savings  goal  through 
program  instructions  prior  to  the 
evaluation  period.  In  determining  the 
contractor-specific  goal,  HCFA 
considers  such  factors  as  geographic 
variables  in  MSP  coverage  and  MSP 
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case  mix.  This  includes  the  working 
aged  population  and  the  percent  of 
population  covered  by  Group  Health 
Insurance,  accident  rates  for  both 
industrial  and  automobile  situations, 
incidence  of  black  lung  disease,  and  the 
number  of  veterans  in  the  population. 

Standards — Inappropriate  MSP 
billings  to  the  Medicare  Program  are 
prevented.  (5  points) 

Detailed  requirements  for  measuring 
the  appropriateness  of  MSP  billing 
under  this  standard  are  contained  in 
MIM,  Section  2901.2. 

Standard  6 — Interim  provider 
payments  approximate  actual 
reimbursable  costs.  (4  points) 

Standard  7 — Cost  reports/statements 
are  93  percent  accurate.  (6  points) 

Standard  8 — 90  percent  of  provider 
cost  reports  are  timely  settled.  (4  points) 

Standard  9 — Provider  overpayments 
collected  within  30  days.  t3  points) 

Standard  10 — Fraud  and  abuse  cases 
are  detected  and  properly  developed.  (6 
points) 

Detailed  requirements  for  detection 
and  development  of  fraud  and  abuse 
cases  are  contained  in  MIM,  Sections 
3950ff. 

3.  Administrative  Management  Criterion 
(Total  Points =12) 

The  Medicare  program  is  effectively 
administered. 

Standard  1 — Administrative  and 
financial  reports  are  accurate  and 
timely.  (5  points) 

Accuracy  and  timehness  requirements 
under  this  standard  are  contained  in 
MIM.  Section  2901.3. 

S/o/Jc/ort/ 2— Priority  I  critical  tasks 
are  accurately  and  timely  implemented. 
(5  points) 

Accuracy  and  timeliness  requirements 
under  this  standard  are  contained  in 
MIM,  Section  2901.3. 

Standards — Regional  Office  requests 
and  instructions  are  accurately  and 
timely  implemented.  (2  points) 

Accuracy  and  timeliness  requirements 
under  this  standard  are  contained  in 
MIM,  Section  2901.3. 

4.  Program  Efficiency  Criterion  (Total 
Point8=25) 

Contractors  operate  the  program  in 
the  most  efficient  and  effective  manner 
possible. 

Standard  1 — Increase  the  rate  in 
which  bills  are  submitted  electronically. 
(6  points] 

Contractors  are  advised  of  their 
specific  goals  through  program 
instructions  prior  to  the  evaluation 
period.  In  determining  the  contractor- 
specific  goal,  HCFA  considers  such 
factors  as  the  contractor's  provider  mix 
and  historical  performance. 


Standard  2 — Implement  measures 
which  result  in  cost  efficiencies  in 
comparison  to  level  of  work.  (5  points) 

Contractor  administrative  costs 
expressed  as  a  percentage  of  total 
national  administrative  costs  should 
equate  to  the  contractor  level  of  work 
expressed  as  a  percentage  of  the 
national  level  of  work. 

Standard  3 — Budget  Performance 
Requirements  are  met.  (6  points) 

Budget  performance  requirements, 
sent  to  each  contractor  prior  to  the  fiscal 
year,  set  forth  the  comprehensive  level 
of  work  to  be  completed  by  contractors. 

Standard  4— Total  actual 
expenditures  are  at  or  below  budget 
authority  and  administrative  funds 
drawn  are  in  line  with  monthly 
expenditures.  (6  points) 

Standard  5 — Implement  other 
measures  which  improve  program 
e^iciency.  (2  points) 

All  contractors  are  expected  to 
operate  in  a  shared  system  arrangement 
and  each  contractor  is  to  undertake  a 
program  efficiency  measure  which  will 
result  in  a  reduction  in  operational  costs 
or  inefficiencies. 

F.  Criteria  and  Standards  for  Carriers 

We  will  use  5  criteria  to  evaluate 
overall  carrier  performance.  They  are: 
(1)  Claims  Processing;  (2)  Payment 
Safeguards;  (3)  Service;  (4) 
Administrative  Management;  and  (5) 
Program  Efficiency.  The  5  criteria 
contain  a  total  of  27  standards.  There 
are  8  for  Claims  Processing,  7  for 
Payment  Safeguards,  4  for  Service,  3  for 
Administrative  Management,  and  5  for 
Program  Efficiency. 

1.  Claims  Processing  Criterion  (Total 
Points =29) 

Standard  J— 95%  of  clean 
participating  physician  claims  processed 
within  mandated  timeframes.  (4  points) 

Standard  2— Q5%  of  other  clean  claims 
processed  within  mandated  timeframes. 
(3  points) 

Standard 3—95%  of  all  claims 
processed  within  60  days.  (3  points) 

Standard  4 — Claims  processed  with 
an  accuracy  rate  of  98.3%.  (6  points) 

Standards— 97.5%  of  HCFA  Common 
Procedure  Coding  System  codes  and 
related  pricing  are  properly  installed.  (3 
points) 

Standards — Properly  calculate  and 
install  all  fee  schedules  and  reasonable 
charge  updates.  (5  points) 

Standard  7—95%  of  reviews  are 
accurate  and  clear  and  completed 
within  45  days.  (3  points) 

Standard  5—90%  of  carrier  hearings 
are  accurate  and  completed  within  120 
days.  (2  points) 


2.  Payment  Safeguards  Criterion  (Total 
Points=27) 

The  Medicare  program  is  safeguarded 
against  inappropriate  program 
expenditures. 

Standard  1 — 97.5%  of  MR  coverage 
decisions  are  accurate.  (4  points) 

Standard  2 — MR  savings  goal  it 
achieved.  (3  points) 

Contractors  are  advised  of  their 
specific  medical  review  savings  goal 
through  program  instructions  prior  to  the 
evaluation  period.  In  determining  the 
contractor-specific  goal,  HCFA 
considers  such  factors  as  the 
contractor's  provider  mix,  medical 
review  funding,  and  historical 
performance. 

Standard  3 — Postpayment  MR 
program  is  effective.  (3  points) 

Detailed  requirements  for  measuring 
MR  effectiveness  under  this  standard 
are  contained  in  the  Medicare  Carries 
Manual  (MCM),  Section  5261.2. 

Standard  4 — MSP  savings  goal  is 
achieved.  (4  points) 

Contractors  are  advised  of  their 
specific  MSP  savings  goal  through 
program  instructions  prior  to  the 
evaluation  period.  In  determining  the 
contractor-specific  goal,  HCFA 
considers  such  factors  as  geographic 
variables  in  MSP  coverage  and  MSP 
case  mix.  This  includes  the  working 
aged  population  and  the  percent  of 
population  covered  by  Group  Health 
Insurance,  accident  rates  for  both 
industrial  and  automobile  situations, 
incidence  of  black  lung  disease,  and  the 
number  of  veterans  in  the  population. 

Standards — Inappropriate  MSP 
billings  to  the  Medicare  program  are 
prevented.  (5  points) 

Detailed  requirements  for  measuring 
the  appropriateness  of  MSP  billing 
under  this  standard  are  contained  in  the 
MCM.  Section  5261.2. 

Standard  6 — ^Fraud  and  abuse  cases 
are  detected  and  properly  developed,  (ti 
points) 

Detailed  requirements  for  detection 
and  development  of  fraud  and  abuse 
cases  are  contained  in  the  MCM, 
Section  14000ff. 

Standard  7—90%  of  overpayment 
cases  are  properly  handled.  (2  points) 

Requirements  for  handling 
overpayment  cases  are  contained  in  the 
MCM  Sections  7103ff.  7120ff  and  7130ff. 

3.  Service  Criterion  (Total  Points =7) 

Beneficiaries  and  providers  are 
treated  in  accordance  with  all 
applicable  laws,  regulations,  and 
general  instructions. 

Standard  1 — Telephone  inquiries  are 
responded  to  timely.  (2  points) 
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Telephone  calls  are  to  be  answered 
within  120  seconds  and  callers  are  not  to 
get  a  busy  signal  mpre  than  20%  of  the 
time.  I 

Standard  2 — 95%|  of  correspondence  is 
accurate  and  clear  and  answered  within 
30  days.  (2  points) 

Standard  3 — Req  uirements  of  the 
participating  physiiian  program  are  met. 
(2  points]  I 

Detailed  requirements  for  measuring 
the  participating  pnysician  program 
under  this  standarq  are  contained  in  the 
MCM.  Section  526113. 

Standard  4 — 98%<  of  Explanations  of 
Medicare  Benefits  lEOMBs)  are  properly 
generated.  (1  point! 

4.  Administrative  ^  fanagement  Criterion 
(Total  Points =12J 

The  Medicare  pn  tgram  is  eH'ectively 

administered. 

Standard  1 — Administrative  and 
fmancial  reports  ar ;  accurate  and 
timely.  (5  points) 

Accuracy  and  tir  leliness  requirements 
under  this  standard  are  contained  in 
MCM,  Section  5261 4. 

Standard  2— Pt\o  rity  I  critical  tasks 
are  accurately  and  :imely  implemented. 
(5  points] 

Accuracy  and  timeliness  requirements 
under  this  standard  are  contained  in 
MCM.  Section  526lJ4. 

Standards — Regional  Office  requests 
and  instructions  art  accurately  and 
timely  implementea.  (2  points] 

Accuracy  and  tin^eliness  requirements 
under  this  standard  are  contained  in 
MCM.  Section  5281 4. 

5.  Program  Efficien  y  Criterion  {Total 
Points  =25) 

Contractors  operate  the  program  in 
the  most  efficient  ahd  effective  manner 
possible. 

Standard  1 — Increase  the  rate  in 
which  claims  are  submitted 
electronically.  (6  pqints) 

Contractors  are  advised  of  their 
speciHc  goals  throu  ^  program 
instructions  prior  tc  the  evaluation 
period.  In  determin  ng  the  contractor- 
specific  goal  HCF/  considers  such 
factors  as  the  contrjctor's  provider  mix 
and  historical  perfc  rmance. 

Standard 2 — Imp  ement  measures 
which  result  in  cosi  efTiciencies  in 
comparison  to  level  of  work.  (5  points) 

Contractor  admi4istrative  costs 
expressed  as  a  penientage  of  total 
national  administrative  costs  should 


equate  to  the  cont 
expressed  as  a  per 
national  level  of  w(J 
Standard  3 — Buc 
Requirements  are : 


^ctor  level  of  work 
entage  of  the 
irk. 

get  PerfomTance 
|iet.  (6  points) 
Budget  performance  requirements, 
sent  to  each  contrattor  prior  to  the  fiscal 
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year,  set  forth  the  comprehensive  level 
of  work  to  be  completed  by  contractors. 

Standard  4— Toial  actual 
expenditures  are  at  or  below  budget 
authority  and  administrative  funds 
drawn  are  in  line  with  monthly 
expenditures.  (6  points) 

Standard  5h— implement  other 
measures  which  improve  program 
efficiency.  (2  points) 

All  contractors  are  expected  to 
operate  in  a  shared  system  arrangement 
and  each  contractor  is  to  undertake  a 
program  efficiency  measure  which  will 
result  in  a  reduction  in  operational  costs 
or  inefficiencies. 

G.  Criterion  and  Standards  for  Coaunon 
Working  Fde  (CWF)  Hosts 

CWFHost  Criterion  (Total  Points =30J 

The  CWF  Host  must  process 
transactions  for  satellites  (i.e., 
intermediaries  and  carriers)  within  and 
out  of  its  sector  and  maintain  complete 
beneficiary  entitlement  and  claims 
history  records;  provide  services  to  its 
satellite  sites,  including  operational  and 
maintenance  support;  and  take  all 
necessary  measures  to  ensure 
compliance  with  HCFA  directives.  We 
will  use  this  criterion  containing  8 
standards  to  evaluate  CWF  Host 
performance. 

Standard  1 — Provide  on-line  access  to 
CWF  records  for  at  least  98%  of  the 
required  available  hours.  (5  points) 

Available  hours  are  specified  in 
section  3.4  of  the  currently  applicable 
Proposal  Submission  Requirements. 

Standard  2 — Twenty-four  hour 
turnaround  requirement  for  at  least  98% 
of  files  is  met  for  all  satellites.  (5  points) 

Standards — Notify  satellites  within 
15  minutes  of  discovery  of  major 
downtime.  (2  points) 

S/o/i<ya/x/ 4— Adhere  to  HCFA 
procedures  and  guideline  for  change 
control  processing.  (4  points) 

Change  control  processing  procedures 
and  guidelines  describe  the  actions  to 
follow  in  reviewing,  evaluating,  and 
taking  appropriate  action  or  requests 
from  satellites  for  software  changes. 

5to/7c/<7rc/ 5— Install,  test  and 
implement  CWF  software  by  due  date. 
(5  points) 

Due  dates  are  published  in  each  CWF 
software  release. 

Standards — Install,  test  and 
implement  CWF  software  releases 
accurately.  (5  points) 

Accuracy  requirements  are  published 
In  each  CWF  software  release. 

Standard  7 — Submit  accurate 
Schedule  II  and  IIA  reports  by  the  30th 
day  following  the  period  covered  by  the 
reports.  (2  points) 


Standard  8— Report  major  downtime 
occurrences  to  HCFA  within  two  hours 
of  discovery.  (2  points) 

H.  Criterion  and  Standards  for  Re^onal 
Home  Health  Intermediaries  (RHHIs) 

RHHI  Criterion  (Total  Pointti=30) 

We  will  use  this  criterion  containing  9 
standards  to  review  RHHI  performance 
with  respect  to  its  performance  in 
handling  the  HHA/Hospice  workload. 
This  includes  processing  HHA/Hospice 
bills  timely  and  accurately,  properly 
paying  and  settling  HHA  cost  reports, 
and  processing  reconsiderations  from 
beneficiaries,  HHAs,  and  Hospices 
timely  and  accurately. 

Standard  i— 05%  of  clean  non-PIP 
HHA/ — Hospice  bills  paid  within 
mandated  timeframes.  (4  points) 

Standard 2— 95%  of  all  HHA/Hospice 
bills  processed  within  60  days.  (3  points) 

Standard  3— HHA  Cost  reports  are 
93%  accurate.  (4  points) 

Standard  4—90%  of  freestanding  HHA 
cost  reports  timely  settled.  (3  points) 

Standards — Interim  payments  for 
freestanding  HHAs  approximate  actual 
reimbursable  costs.  (3  points) 

Standard 8—97.5%  of  HHA/Hospice 
MR  coverage  decisions  are  accurate.  (4 
points) 

Standard  7  —05%  of  HHA/Hospice 
reconsiderations  are  accurately 
processed.  (3  points) 

Standard  8  —75%  of  HHA/Hospice 
reconsiderations  are  processed  within 
60  days  and  90%  within  90  days.  (2 
points) 

Standards — Implement  measures 
which  improve  program  efficiency.  [4 
points) 

Measures  of  program  efficiency  (e.g., 
electronic  processing  of  bills)  will  be 
considered  under  this  standard. 

I.  Contractor  Replacement  Under 
Section  2326(a)  of  the  Deficit  Reduction 
Act  of  1984  (DEFRA) 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA  89),  Pub.  L.  101-239, 
extended  through  FY  1993  the  authority 
of  Section  2326(a]  of  DEFRA,  Pub.  L  99- 
369,  whereby  each  year  up  to  two 
intermediaries  and  up  to  two  carriers, 
which  over  a  period  of  time  have  been 
in  the  lowest  20th  "over  a  2-year  period 
of  time."  Consequently,  the  methodology 
for  separately  identifying  intermediaries 
and  carriers  for  potential  replacement 
under  Section  2326(a)  of  DEFRA.  as 
amended,  will  be  as  follows: 

•  Performance,  as  measured  by  the 
Secretary  s  criteria  and  standards,  will 
be  considered  for  the  most  recent  2 
evaluation  period. 
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•  Each  evaluation  period**  overall 
performance  will  be  captured  in  the 
form  of  an  unweighted  performance 
rating — points  earned  as  a  percentage  of 
points  available,  as  determined  by  the 
performance  criteria  and  standards.  For 
example.  FY  1992  performance  ratings 
will  be  calculated  based  upon  the 
criteria  and  standards  used  for  the 
October  1991-September  1992  review 
period. 

•  Each  period's  performance  rating 
will  be  weighted  to  provide  extra 
emphasis  for  the  most  recent 
performance.  The  weights,  to  be 
multiplied  by  each  period's  performance 
rating,  are: 


Moat  R«cent  Pwiod.. 
Pnor  Pertod 


3 

32 


•  For  each  contractor,  the  weighted 
performance  rating  for  each  of  the  two 
periods  will  be  summed. 

•  Contractors  will  be  divided  into  two 
groups,  those  passing  CPEP  for  both  of 
the  evaluation  periods  (Group  I)  and 
those  failing  CPEP  in  any  of  the 
evaluation  periods  (Group  II). 

•  Group  I  contractors  will  be  ranked 
above  Group  II  contractors. 

•  Within  each  group,  the  contractors 
will  be  ranked  from  highest  points  to 
lowest  points. 

•  Careful  study  of  the  bottom  20th 
percentile  of  contractors  will  be 
undertaken  to  fully  assess 
considerations  such  as  performance  that 
is  improving/deteriorating,  factors 
beyond  the  contractor's  control,  and 
other  factors  pertinent  to  a  particular 
territory. 

The  methodology  will  be  applied 
separately  to  intermediaries  and  carriers 
under  the  traditional  CPEP.  The  DEFRA 
methodology  will  not  be  applied  to  CWF 
Hosts  and  RHHIs  for  FY  1992  since  it  is 
the  first  full  year  for  which  criteria  and 
standards  for  these  contractors  are 
explicitly  defmed. 

J.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  notice,  we  are  unable  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATIS" 
section  of  the  preamble  and.  if  we 
proceed  with  a  revised  notice,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  notice. 


K.  Regulatory  Iin|»ect  Statemeat 

1.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analjrsis  for  any 
general  notice  that  meets  one  of  the  E.0. 
criteria  for  a  "major  rule":  that  is.  that 
would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Preliminary  analyses  reveal  that  the 
FY  1992  CPEP  may  reduce  the  Federal 
resources  required  to  administer  these 
criteria  and  standards  as  more  efBcient 
evaluation  methodologies  are  being 
used.  We  expect  minimal  effects  on  the 
contractor  costs  due  to  this  notice  since 
the  criteria  and  standards  measure 
functional  responsibilities  that  the 
contractor  must  be  performing  as  a 
Medicare  contractor.  This  general  notice 
does  not  meet  the  $100  million  criterion 
nor  do  we  beUeve  that  it  meets  the  other 
E.0. 12291  criteria.  Therefore,  this 
general  notice  is  not  a  major  rule  under 
E.0. 12291,  and  a  regulatory  impact 
analysis  is  not  required. 

2.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  eoi  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
notice  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  enbties.  For  purposes  of 
the  RFA.  intermediaries  and  carriers  are 
not  small  entities.  We  treat  all  providers 
and  suppliers  as  small  entities.  In 
addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  general 
notice  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  notice  sets  forth  the  criteria  and 
standards  to  be  used  for  evaluation  of 
Medicare  intermediaries  and  carriers 
which  are  not  considered  small  entities. 


This  notice  does  not  require  specific 
performance  of  the  operations  l>eing 
evaluated.  It  may  have  an  effect  on 
contractor  operations  such  as  bill 
processing,  beneficiary  services  and 
provider  services  which  could  indirectly 
affect  a  substantial  number  of  providers 
and  suppliers. 

The  most  important  indirect  effect  on 
providers  and  suppliers  as  a  result  of 
this  notice  will  be  to  ensure  that  they 
are  paid  timely  and  accurately.  We. 
therefore,  do  not  believe  these  criteria 
and  standards  will  have  any  negative 
effects  on  providers  and  suppliers. 

As  stated  above,  this  notice  primarily 
affects  intmnediaries  and  carriers, 
which  are  not  considered  small  entities 
for  purposes  of  the  RFA  For  these 
reasons,  we  have  determined,  and  the 
Secretary  certifies,  that  this  general 
notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  rural  hospitals.  Therefore,  we 
have  not  prepared  analyses  for  either 
the  RFA  or  small  rural  hospitals. 

Authority:  (Sees.  1102,  IMA,  1M2.  and  1871 
of  the  Social  Security  Act.(«2  U.S.C  1302, 
1395h.  139SU,  and  1385hh)). 
(Catalog  of  Federal  Domeatic  A»>i>tanc8 
Program  No.  13.773.  Medicare-Hoapttal 
Insurance  and  Program  Na  13.774.  Medicare 
Supplementary  Medical  Insurance) 

Dated:  June  24. 1991. 
Gail  R.  WUmaky. 

Administrator,  Health  Care  Financing 
Administration. 
(PR  Doc.  91-22644  Filed  9-19-91:  MS  am] 

iNXMO  coot  4110-01-11 


[0CC>2t-QNCl 

Medlcara  Program;  Conditionai 
Designation  of  States  In  Which 
Medicare  SELECT  Insurance  PoUdes 
May  be  Issued 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS, 
action:  General  notice  with  comment 
period. 

tUMMARV:  This  notice  announces  the 
Secretary's  conditional  determination  of 
the  15  States  in  which  Medicare 
supplemental  insurance  policies 
(commonly  referred  to  as  "Medigap" 
policies)  may  be  issued  as  Medicare 
SELECT  policies.  The  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  "OO), 
Public  Law  101-508,  amended  section 
18S2  of  the  Social  Security  Act  to 
provide  for  the  simplification  and 
standardization  of  Medicare 
supplemental  insurance  policies  and  to 
authorize  the  approval  of  Medicare 
SELECT  policies  in  fifteen  States,  as 
determined  by  the  Secretary,  for  a  three- 
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year  period.  Unde  r  State-approved 
Medicare  SELECT  policies,  insurers  may 
restrict  full  Medicare  supplemental 
insurance  benefit  ( to  items  and  services 
provided  by  a  net  work  of  physicians 
and  providers  un(  er  contract  with  the 
insurer. 

This  notice  implements  section  4358(c] 
of  OBRA  "90,  whiih  provides  for  the 
designation  of  the  15  States  in  which 
Medicare  SELECT '  policies  may  be 
approved  for  issu  ince  during  the  period 
January  1. 1992  th  -ough  December  31, 
1994. 

DATES:  The  condi  ional  designations  in 
this  notice  are  eff  ictive  from  January  1, 
1992  through  Dec<  mber  31, 1994. 
ADDRESSES:  Mail  written  comments  to 
the  following  add  'ess:  Health  Care 
Financing  Admini  stration.  Department 
of  Health  and  Hui  nan  Services, 
Attention:  OCC-dB-GNC,  P.O.  Box 
26676,  Baltimore,  MD  21207. 

If  you  prefer,  yc  u  may  deliver  your 
comments  to  one  if  the  following 
addresses:  Room  809-G,  Hubert  H. 
Humphrey  Buildiijg.  200  Independence 
Avenue,  SW.,  VVatshington,  DC,  or  Room 
132.  East  High  Ride  Building,  6325 
Security  Boulevai  d,  Baltimore,  MD. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  audio  or 
video  comments  c  r  facsimile  (FAX) 
copies  of  commer  ts. 

In  commenting,  please  refer  to  hie 
code  OCC-28-G^  C.  Comments  received 
timely  will  be  ave  ilable  for  public 
inspection  as  thej  are  received, 
generally  beginnii  ig  approximately  3 
weeks  after  publi<  ;ation  of  a  document, 
in  room  3Q9-G  of  he  Department's 
offices  at  200  Ind(  pendence  Avenue, 
SW.,  Washington  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (ph(  me:  (202)  245-7890). 
FOR  FURTHER  INF<  iRMATKMt  CONTACT 
Jean  D.  Le.Masurii  t.  (202)  401-2323. 
SUPPLEMENTARY  I  ftFORMATION: 

I.  Background 

The  Medicare  program,  title  XVIII  of 
the  Social  Securitv  Act  (the  Act), 
provides  payment  for  a  wide  range  of 
inpatient  and  ambulatory  services  to 
beneficiaries.  Mejlicare  provides 
hospital  insurance  (under  part  A)  and 
supplementary  medical  insurance  (under 
part  B)  to  cover  certain  costs  of 
providing  medicaicare  for  beneficiaries. 
Both  parts  A  and  B  have  deductible  and 
coinsurance  cost-sharing  provisions. 
Also,  there  are  a  ^umber  of  services  and 
items  that  are  no|  covered  under  either 
Medicare  part  A  tr  part  B,  such  as 
custodial  nursing  home  care,  dental 
care,  and  eyeglasses.  Beneficiaries  may 
pay  amounts  that  are  not  covered  under 
Medicare  out-of-i  ocket  or  may  choose 
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to  purchase  private  insurance  to  help 
pay  the  costs. 

Approximately  75  percent  of  all 
Medicare  beneficiaries  have  some  type 
of  private  supplemental  health 
insurance  coverage.  This  coverage 
includes  Medicare  supplemental  policies 
(referred  to  as  "Medigap"  policies), 
employer  sponsored  health  plans,  as 
well  as  limited  benefit  plans  such  as 
indemnity  policies  for  specified  disease 
coverage  and  long-term  care  policies. 

Speciflc  standards  for  Medicare 
supplemental  insurance  policies  were 
established  by  section  902(a)  of  the 
Social  Security  Disability  Amendments 
of  1980,  Public  Law  96-285  (the  Baucus 
Amendments),  in  an  effort  to  address 
certain  abuses  associated  with  the  sale 
of  health  insurance  to  the  elderly. 
Section  902(a)  added  section  1882  to  the 
Act,  Voluntary  Certification  of  Medicare 
Supplemental  Health  Insurance  Policies. 
Medicare  supplemental  policies  are 
designed  to  fill  specific  gaps  in  the 
Medicare  benefit  structure,  typically 
offer  coverage  of  some  or  all  of  the 
deductible  and  coinsurance  amounts 
under  Medicare,  and  sometimes  include 
coverage  of  costs  of  services  not 
covered  under  Medicare. 

Section  1882  and  our  implementing 
regulations  at  42  CFR  part  403,  subpart 
B,  address  only  Medicare  supplemental 
policies  and  do  not  affect  policies 
offered  by  an  employer  to  employees  or 
former  employees,  or  policies  or  plans 
o^ered  by  a  labor  organization  to 
members  or  former  members. 

As  originally  enacted,  section  1882  of 
the  Act  provided  for  a  voluntary 
certification  program  under  which  a 
Medicare  supplemental  policy  could  be 
certified  by  the  Secretary  as  meeting 
certain  minimum  standards,  including 
minimum  benefit  requirements 
contained  in  a  model  regulation  adopted 
by  the  National  Association  of 
Insurance  Commissioners  (NAIC).  In 
addition,  section  1882  provided  that 
Medigap  policies  issued  in  a  State 
would  be  deemed  to  meet  the 
certification  requirements  if  the  State's 
regulatory  program  provided  for  the 
application  of  standards  at  least  as 
stringent  as  those  contained  in  the 
NAIC's  model  regulation  and  section 
1882.  A  Supplemental  Health  Insurance 
Panel,  chaired  by  the  Secretary,  was 
established  to  act  on  State  requests  for 
approval  under  section  1882. 

Because  the  NAIC  model  regulation 
specified  certain  minimum  benefits  and 
policy  provisions,  satisfaction  of  the 
requirements  was  difficult  for  policies 
involving  preferred  provider 
organizations  (PPOs),  which  often 
Include  benefit  and  cost-sharing 
variations  as  incentives  for  enroUees  to 


seek  care  from  lower  cost  preferred 
providers. 

Sections  4351  through  4357  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1990  (OBRA  '90),  Public  Law  101-508. 
enacted  on  November  5, 1990,  made  a 
number  of  substantive  changes  to 
section  1882  of  the  Act  to  provide  for  th»» 
simplification  and  standardization  of 
Medicare  supplemental  insurance 
policies  and  to  make  compliance  with 
the  revised  standards  mandatory.  OBRA 
'90  fundamentally  altered  the  Federal 
role  in  the  regulation  of  Medigap 
policies  by  providing  that,  as  of  the 
effective  date  of  revised  standards,  no 
Medicare  Supplemental  policy  may  be 
issued  in  any  State  unless  the  State  has  ' 
an  approved  regulatory  program  or  the 
Secretary  has  certified  the  policy  as 
meeting  the  revised  standards.  The 
statute  provides  that  if  the  NAIC  adopts 
revisions  to  its  model  regulation  for 
Medicare  Supplemental  policies  to  meet 
the  OBRA  '90  requirements  by  August  5, 

1991  (nine  months  after  enactment  of 
OBRA  "90),  then  the  revised  NAIC 
standards  will  be  effective  in  all  States 
within  the  following  year,  with  limited 
exceptions.  (In  States  that  need  new 
authorizing  legislation  but  whose 
legislatures  are  not  scheduled  to  meet 
during  1992,  the  standards  will  be 
applicable  no  later  than  the  first 
calendar  quarter  beginning  after  the 
close  of  the  first  legislative  session  that 
begins  on  or  after  January  1, 1992.)  The 
NAIC  adopted  implementing  standards 
on  July  30, 1991. 

The  OBRA  '90  changes  to  the 
minimum  standards  for  Medicare 
supplemental  insurance  policies  include: 

•  Standardization  of  Medicare 
supplemental  policies  into  no  more  than 
10  packages  to  assist  beneficiaries  in 
comparative  shopping  for  a  policy; 

•  Guaranteed  renewability; 

•  Suspension  of  Medigap  benefits  and 
premiums  during  Medicaid  eligibility 
(for  a  period  of  up  to  24  months  if  the 
beneficiary  notifies  the  insurer  within  90 
days  of  the  start  or  ending  of  Medicaid 
eligibility); 

•  New  and  higher  loss  ratio 
requirements  for  individual  policies  (65 
percent  instead  of  60  percent]  and  for 
group  policies  (75  percent)  and  required 
refunds  or  credits  if  the  policies  do  not 
meet  the  loss  ratio  requirements; 

•  Pre-existing  conditions  limitations 
(pre-existing  conditions  may  only  be 
imposed  in  a  replacement  policy  to  the 
extent  such  conditions  were  not  met 
under  the  original  policy)  and 
restrictions  on  medical  underwriting  (6- 
month  open  enrollment  period  for  new 
part  B  enroUees  who  are  63  or  older); 
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•  State  assurances  that  copies  of  all 
policy  forms  approved  in  the  State, 
along  with  information  on  the  policy 
premium  and  loss  ratio  data  for  the  past 
3  years,  are  maintained  and  made 
publicly  available; 

•  Implementation  of  a  process  for 
approving  or  disapproving  premium 
increases  and  establishment  of  a  policy 
for  the  holding  of  public  hearings  prior 
to  approval  of  a  premium  increase; 

•  Required  filing  in  all  States  in  which 
a  policy  is  marketed  (deemed  approval 
of  mail  order  policies  is  no  longer 
permitted^. 

•  Clarification  that  HMOs  are 
excluded  from  the  definition  of  a 
Medicare  supplement  only  when  they 
are  providing  Medicare  benefits 
pursuant  to  a  Federal  contract  under 
section  1876  or  1833  or  a  demonstration 
authority,  and 

•  Prohibition  against  virtually  any 
sale  of  duplicative  health  insurance 
coverage  to  Medicare  beneficiaries 
(including  prescribed  questions  which 
must  be  asked  and  declarations  made 
by  both  the  buyer  and  seller  on  the 
application  form  for  a  policy]; 

(Federal  Regulations  to  implement  the 
revised  requirements  for  the  Medicare 
supplemental  policies,  including  the 
requirements  for  civil  money  and 
criminal  penalties  and  the  requirement 
for  conformance  with  the  most  recent 
model  standards  adopted  by  the  NAIC 
are  under  development  in  the 
Department  as  a  separate  document.) 

OBRA  '90  also  abolished  the 
Supplemental  Health  Insurance  Panel, 
which  formerly  approved  State 
regulatory  programs,  and  provided  for 
Secretarial  approval  of  States' 
regulatory  programs  and  their 
enforcement  efforts.  Prior  to  OBRA  "90,  a 
State's  regulatory  program  could  be 
approved  by  the  Panel  if  the  State  had 
adopted  appropriate  laws  and 
regulations.  Under  OBRA  '90  a  State's 
enforcement  efforts  (particulariy  with 
respect  to  assuring  that  policies  comply 
with  minimum  loss  ratios)  will  now  also 
be  subject  to  periodic  Federal  review. 

II.  Medicare  Select  Policies 

Sections  4358  (a)  and  (b)  of  OBRA  '90 
amended  section  1882  to  authorize 
approval  of  certain  Medicare 
supplemental  policies  as  Medicare 
SELECT  policies  if  the  policy  meets  the 
NAIC  model  standards  and  otherwise 
complies  with  the  statute,  except  that  its 
benefits  are  restricted  to  items  and 
services  furnished  by  certain  physicians 
or  providers  (or  reduced  benefits  are 
provided  when  items  or  services  are 
furnished  by  other  entities),  and  certain 
other  minimum  Federal  requirement!  are 
met  relating  to  the  network  of 


physicians  and  providers  specified  in 
the  statute.  Section  4358(c)  provides  for 
the  authorization  of  Medicare  SELECT 
policies  only  in  5  States  designated  by 
the  Secretary  and  only  during  the  period 
January  1, 1992  through  December  31, 
1994.  In  addition  to  the  revised 
requirements  for  the  Medicare 
supplemental  policies  described  above. 
Medicare  SELECT  issuers  must  assure 
that— 

•  Full  benefits  are  provided  for  items 
and  services  provided  outside  the 
Insurer's  network  of  physicians  and 
providers  if  the  services  are  medically 
necessary  and  immediately  required 
because  of  an  unforeseen  illness,  injury 
or  condition,  and  it  is  not  reasonable  to 
obtain  the  service  through  the  network: 

•  The  network  provides  sufficient 
access  and  there  are  arrangements  for 
an  ongoing  quality  assurance  program 
for  services  provided  through  the 
network;  and 

•  The  beneficiary  receives  at  the  time 
of  enrollment  (and  acknowledges  receipt 
of)  an  explanation  of  restrictions  on 
payment  outside  the  network;  out  of 
area  coverage;  coverage  of  emergency 
and  urgently  needed  services;  and  the 
availability  and  cost  of  Medicare 
Supplemental  policy  offered  by  the 
issuer  that  does  not  include  the  network 
restrictions. 

The  Secretary  is  authorized  to  impose 
civil  money  penalties  against  the  issuer 
of  a  policy  of  up  to  $25,000  for  each  of 
the  following  violations: 

•  Substantial  failure  to  provide 
medically  necessary  items  and  services 
to  enrollees  through  the  network,  if  the 
failure  has  adversely  affected  (or  has 
substantial  likelihood  of  adversely 
affecting)  the  individual; 

•  Imposition  of  premiums  on  enrollees 
in  excess  of  premiums  approved  by  the 
State; 

•  Actions  to  expel  an  enrollee  for 
reasons  other  than  nonpayment  of 
premiums; 

•  Failure  to  provide  the  enrollee  with 
a  written  explanation  of  the  policy's 
restrictions  on  payment  outside  the 
network,  out-of-area  coverage,  coverage 
of  emergency  and  urgently  needed  care 
and  availability  and  cost  of  a  policy 
without  a  network  restriction;  and 

•  Failure  to  obtain  an 
acknowledgement  from  the  enrollee  that 
he  or  she  received  the  above-described 
explanation  at  the  time  of  enrollment. 

IIL  Conditional  Designation  of  Medicare 
Select  States 

This  notice  announces  the  Secretary's 
conditional  determination  of  the  15 
States  in  which  Medicare  SELECT 
policies  may  be  approved  for  issuance 
under  the  authority  of  section  4358  of 


OBRA  '90,  effective  for  the  period 
January  1, 1992  through  December  3t 
1994. 

Under  Medicare  SELECT,  issuers  will 
enter  into  agreements  with  providers  to 
assure  appropriate  utilization  and 
deliver  cost-efficient  and  high-quality 
care  88  a  way  to  improve  the  value  of 
Medicare  supplemental  insurance.  In  the 
designated  States,  an  issuer  of  a 
Medicare  supplemental  policy  that 
meets  the  requirements  of  section  1882 
of  the  Act  may  issue  a  policy  that 
restricts  full  benefits  (in  whole  or  in 
part)  for  non-emergency  items  and 
services  to  fhosK  Ihat  are  furnished 
through  a  network  of  physicians  and 
providers  which  have  entered  into  a 
written  agreement  with  the  issuer, 
provided  the  policy  is  approved  by  the 
State  as  a  Medicare  SELECT  policy. 

A.  Solicitation  of  States  as  Candidates 

On  February  6. 1991,  the  NAIC 
informed  all  State  Insurance 
Commissioners  of  the  new  Medicare 
SELECT  program  and  advised  interested 
States  to  contact  the  Health  Care 
Financing  Administration.  HCFA  held  a 
number  of  briefing  meetings  with  the 
NAIC  Medicare  Supplement  Task  Force 
on  Medicare  SELECT.  In  addition,  we 
distributed  information  on  the  policies, 
including  a  description  of  the  Medicare 
SELECT  program,  schedule,  and  draft 
criteria,  to  a  wide  audience  of  insurance 
companies.  State  officials,  and 
interested  individuals.  On  April  25. 1991, 
the  Secretary  announced  his  intention  to 
designate  the  15  Medicare  SELECT 
States  and  invited  States  to  notify  us  of 
their  interest  in  participating. 

As  a  result  of  these  efforts,  28  State 
insurance  departments  notified  the 
Department  of  their  interest  in  being 
considered  for  participation  in  Medicare 
SELECT. 

B.  Criteria  for  Designation 

In  order  to  make  the  designation,  we 
considered  the  following  factors: 

•  An  effective  State  Medigap 
regulatory  program  as  demonstrated  by 
approval  under  the  Medicare 
Catastrophic  Coverage  Act  (Pub.  L  100- 
360)  and  the  Medicare  Catastrophic 
Coverage  Repeal  Act  (Pub.  L.  101-234).  If 
a  State  was  conditionally  approved,  we 
considered  the  nature  of  the  problem 
and  evidence  that  the  problem  will  be 
corrected. 

•  Current  Medigap  products  that 
incorporate  a  network,  such  as  existing 
indemnity  and  health  maintenance 
organization  products  and  levels  of 
enrollment; 

•  Interest  of  insurers  in  offering 
Medicare  SELECT  in  a  specific  State: 
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•  Availability  of  beneficiary 
assistance/counseling  programs. 
Medicare/Medicatd  assistance 
programs,  or  spec 
by  the  State; 

•  Absence  of  SJate  legislation  that 
would  deter  the  operation  of  effective 
utilization  review  {techniques  by  the 
Medicare  SELECII  insurer  or  otherwise 
TPStrict  effective  network  arrangements; 

•  State  interestjin  and  ability  in 
regulating  the  products  of  Preferred 
Provider  Organizaitions  (PPO)  (for 
example  State  authorizing  PPO 
legislation  that  includes  provisions  on 
access,  information,  and  quality)  or 
State  interest  in  developing  an  effective 
PPO  regulatory  program; 

•  State  committee  to  coordinated 
care,  such  as  a  Gcvemor's  program  for 
managed  care  or  1  irge  Medicare  and 
Medicaid  health  r  laintenance 
organization  enro  Iment;  and 

•  Factors  relate  d  to  evaluation  of  the 
Medicare  SELECl  program,  such  as 
geographic  disper  lion  of  the  States. 

Based  on  the  in:  brmation  available  to 
us,  we  applied  tha  foregoing  factors  to 
each  of  the  28  States  that  notified  HCFA 
of  their  interest  inlbeing  designated 
under  section  435i  of  OBRA  '90.  As  a 
minimum  requirement,  we  have 
determined  that  ajl  Medicare  SELECT 
States  must  have  ^n  approved  Medigap 
regulatory  progra^  that  meets  the 
OBRA  '90  requireiients.  Under  the 
statute,  no  Medigap  policies  (including 
Medicare  SELECl  policies)  may  be 
issued  after  {uly  30, 1992,  in  States  that 
do  not  have  apprc^ed  regulatory 

ey  are  certified  by  the 

compliance  with  this 

t  be  ascertained  until 

pts  its  revised  model 

le  States  revise  their 


programs  unless 
Secretary.  Becau: 
requirement  canni 
after  the  NAIC  a 
regulations  and 


programs  accordiligly  and  submit  the 
revised  program  t }  HCFA  for  approval, 
we  are  making  thi  i  following 
designations  cone  itional  on  the  States 
receiving  approval  of  their  respective 
regulatory  programs. 

C.  Designated  Stc  tes 

Based  on  the  fo  "egoing  factors  and  the 
information  subm  tted  by  the  States  that 
expressed  interest,  we  are  designating 
the  following  15  States  as  States 
authorized  to  app  rove  Medicare 
SELECT  policies  contingent  upon  their 
establishment  of  i  ipprovable  regulatory 
programs  that  me>t  all  OBRA  '90 
requirements  by  ]  iily  30, 1992: 

Alabama,  Ahzoni  i,  California,  Florida, 
Indiana,  Kentucky,  kfichigan,  Minnesota, 
Missouri,  North  Dal  ota,  Ohio,  Oregon,  Texas, 
Washington,  Wisco  isin. 


Subject  to  the 
Medigap  programls 


a  pproval  of  their  overall 
.  these  IS  designated 


States  will  be  permitted  to  approve 
Medicare  SELECT  policies  that  meet  the 
requirements  of  section  1882  of  the  Act 
during  the  three-year  period  beginning 
with  1992.  These  states  will  be  required 
to  adopt  regulations  for  Medicare 
SELECT  policies  that  are  at  least  as 
stringent  as  those  developed  by  the 
NAIC. 

D.  Alternate  States 

While  more  than  15  States  may  have 
been  good  candidates  for  Medicare 
SELECT,  Congress  limited  the 
Secretary's  authority  to  designating  only 
15  States. 

If  any  of  the  States  listed  above  imder 
section  III.  C  does  not  establish  an 
approvable  program  by  July  30, 1992.  or 
otherwise  chooses  not  to  participate  in 
Medicare  SELECT,  we  will  designate 
substitutes  from  the  following  list  of 
alternate  States. 

Colorado,  Delaware,  Georgia,  Illinois, 
Kansas,  Massachusetts,  Mississippi,  Nevada, 
New  Jersey,  Pennsylvania,  South  Carolina, 
Virginia,  West  Virginia. 

Should  an  alternate  designation  be 
necessary,  it  will  be  based  on  the 
information  available  that  the  time  with 
respect  to  each  of  the  factors  discussed 
above,  and  a  revised  notice  will  be 
published  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  N.  93.778  Medical  Assistance 
Program;  No.  93.773.  Medicare — Hospital 
Insurance  Program;  No  .  93-774,  Medicare — 
Supplemental  Medical  Insurance) 

Dated:  August  10, 1991. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administrative. 

Approved;  September  10, 1991. 
Louis  W.  Sullivan. 
Secretary. 
[FR  Doc.  91-22858  Filed  9-19-91;  8:45  amj 
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Health  Resources  artd  Services 
Administration 

Project  Grants  for  Renovation  or 
Construction  at  Tertiary  Perinatal 
Facilities  In  Those  States  Whose  Infant 
Mortality  Rate  is  Significantly  Above 
the  National  Average 

agency:  Health  Resources  and  Services 

Administration. 

action:  Notice  of  correction  and 

extension  of  application  due  date. 

summary:  This  notice  adds  Puerto  Rico 
to  the  list  of  states  eligible  to  apply  for 
Project  Grants  for  Renovation  or 
Construction  at  Tertiary  Perinatal 
Facilities  in  Those  States  Whose  Infant 


Mortality  Rate  is  Significantly  Above 
the  National  Average,  published  on 
August  21. 1991.  at  56  FR  41562.  fSee 
appendix  A).  As  a  result  of  this 
correction,  die  application  due  date  is 
extended  to  November  19. 1991.  The 
address  for  submitting  completed 
applications  and  the  rest  of  the  notice 
remain  as  published. 


Date:  September  13, 1991. 
Robert  G.  Harmon, 

Administrator. 

Infant  Mortality  Rates  for  States 
Whose  Mortality  Rates  Were  12  or  More 
per  1,000  Live  Births  for  Calendar  Year 
1988.  (Based  on  Excerpts  from  the 
Monthly  Vital  Statistics  Report.  Volume 
39,  Number  7,  Supplement.  November 
28, 1990,  Published  by  the  National 
Center  for  Health  Statistics.) 


Stata 


C^istrtct  of  CaturrMa.. 

Georgia 

North  Carolina 

Puerto  Rico 

Mississippi 

North  Carolina 

Alabama ™ .- 


Rats 


23.2 
1^6 
12.5 
12.5 
12.3 
12.3 
12.1 


(FR  Doc.  91  22899  filed  9-19-81;  8:45  am) 
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PulHIc  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  September  6, 
1991. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  request) 

1.  Piedmont  Health  Survey  of  the 
Elderly— 0925-0267— This  prospective 
epidemiologic  study  is  comparing  and 
contrasting  the  influence  of 
physiological,  behavioral,  social  and 
environmental  forces  on  mortality, 
morbidity  and  health  services  utilization 
of  the  elderiy  in  five  North  Carolina 
counties.  Respondents:  Individuals  or 
households.  Number  of  Respondents: 
2,086;  Number  of  Responses  per 
Respondent- 1;  A  verage  Burden  per 
Response:  1.66  hours;  Estimated  Annual 
Burden:  3,463  hours. 
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2.  Public  Law  93-638— Initial  and 
Renewal  Contract:  Application.  Tribal 
Clearance  and  Contract  Law  Waiver— 
0977-OaM— Pursuant  to  Public  Law  93- 
638  an  American  Indian  Tribal  - 
organization  may  apply  to  IHS  for  a 
contract  to  carry  out  certain  functions  of 
IHS,  and  may  request  a  contract  law  to 
be  waived.  Specific  information  is  to  be 
collected  for  applications  for  initial 
contract,  Tribal  clearances  and  contract 
law  waivers.  Respondents:  State  or  local 
governments.  Number  of  Responses  per 
Respondent:  3.5;  Average  Burden  per 
Response:  2.5  hours;  Estimated  Annual 
Burden:  3,200  hours. 

OMBDesk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch.  New 
Executive  OfHce  Building,  room  3002. 
Washington.  DC  20503. 

Dated:  September  16. 1991. 

Sandra  K.  Mahkorn. 

Deputy  Assistant  Secretary  for  Public  Heahh 
Policy. 

(FR  Doc.  91-22656  Filed  9-19-91;  8:45  am] 

MLUNO  COOC  41W-17-M 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Autitority 

Part  S  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  covers  the 
Social  Security  Administration.  Notice  is 
given  that  Chapter  7,  the  Otlice  of  the 
Deputy  Commissioner,  Human 
Resources,  is  being  amended  to  retitle 
the  Division  of  Complaints  Analysis  and 
Monitoring  (S7EA)  in  the  Office  of  Civil 
Rights  and  Equal  Opportunity  as  the 
Division  of  Equal  Opportunity  Services. 
The  Division  is  being  retitled  to  reflect 
the  assumption  of  new  functions  related 
to  disability  services.  The  Division 
otherwise  remains  unchanged.  The  new 
material  and  changes  are  as  follows: 

Section  S7E.10    The  Office  of  Civil 
Rights  and  Equal  Opportunity — 
(Organization): 
Delete: 

D.  The  Division  of  Complaints  Analysis 
and  Monitoring  (S7EA). 

Add: 

D.  The  Division  of  Equal  Opportunity 
Services  {S7EA). 


Section  S7E.20    The  Office  of  Civil 
Rights  and  Equal  Opportunity— 
(Functions): 
Delete: 

D.  The  Division  of  Complaints  Analysis 

and  Monitoring  (S7EA). 
Add: 

D.  The  Division  of  Equal  Opportunity 
Services  (S7EA). 
6.  Implements  policies,  regulations 
and  affirmative  action  programs, 
and  develops  and  implements 
special  needs  placement  programs 
related  to  the  Disabled  program. 
Dated:  September  6. 1991. 
Rutli  A.  neice. 

Acting  Deputy  Commissioner  for  Human 

Resources. 

[FR  Doc.  91-22709  Filed  9-19-41;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-44] 

Federal  Property  SultatHe  as  Facilities 
to  Assist  ttie  Homeless 

agency:  O^ice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg.  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
70&-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  liUD  is  publishing 
this  notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 


buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  ludy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/ to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
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Homeless  assistance  providers 
interested  in  a  revii  iw  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsbei^g  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  tne  property  address 
(including  zip  code],  the  date  of 
publication  in  the  Hederal  Register,  the 
iandholding  agenc^  and  the  property 
number, 

For  more  inform 
particular  propert 
Notice  [i.e.,  acreagi 
sanitary  facilities, 
providers  should  c 
iandholding  agen 


ion  regarding 
identified  in  this 
floor  plan,  existing 
act  street  address], 
tact  the  appropriate 
at  the  following 
address:  U.S.  Army|  Robert  Conte,  Dept. 
of  Army,  Military  Facilities.  DAEN-ZCI- 
■P;  Rm.  1E671,  Penta  jon,  Washington,  DC 
20310-2600;  (202)  63  J-4583.  (This  is  not  a 
toll-free  number.) 

Dated:  September  1 1, 1991. 

Paul  Roiinun  Bardad , 

Deputy  Assistant  Sea  story  for  Economic 
Development 

Title  V,  Federal  Sin  ilus  Property 
Program  Federal  Register  Report  for 
09/20/91 

Suitable/Available  Pi  ypertie 

Buildings  (by  State) 

Alabama 

Bldg.  T0O220 

Fort  McClellan 

Fort  McClellan  Co:  C^honn  AL  36205-5000 

Location:  Take  left  ta](i  off  Baltzell  Gate 

Road. 
Landholding  Agency:  Army 
Property  Number  219110041 
Status:  Underutilized  . 


1  story  wood  frame; 
ermite  infested;  off-site 


Comment  1040  sq.  ft.; 

needs  major  rehab; 

use  only. 
Bldg.  T00221 
Fort  Mcaellan 

Fort  McClellan  Co:  C^honn  AL  36205-5000 
I.ocation:  Take  left  tn^  off  Baltzell  Gate 

Road. 
Landholding  Agency:  Army 
Property  Number  219^10042 
Status:  Underutilized 
Comment:  4125  sq.  ft.;  k 

needs  major  rehab; 

presence  of  asbesto^ 
Bldg.  T00796 
Fort  McClellan 
Fort  McClellan  Co:  I 
Location:  Intersection|< 

Streets. 
Landholding  Agency:  \ 
Property  Number  219^10043 
Status:  Unutilized 
Comment:  1340  sq.  ft.;  {one  story  wood  frame; 

needs  major  rehab;  termite  infested; 

presence  of  asbestos;  off-site  use  only. 
Bldg.T00883 
Fort  McGellan 


ne  story  wood  frame; 
ermite  infested; 
off-site  use  only. 


loun  AL  3620&-5000 
fl9th  and  20th 


IMI 


3rd  Avenue 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Number  219110044 

Status:  Unutilized 

Comment:  760  sq.  ft^  one  story  wood  frame; 

needs  major  rehab;  termite  infested; 

presence  of  asbestos;  off-site  use  only._ 
Bldg.  T00890 
Fort  McClellan 
2nd  Avenue 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number  219110045 
Status:  Unutilized 
Comment:  1713  sq.  ft.;  one  story  wood  fr^me; 

needs  major  rehab;  termite  infested; 

presence  of  asbestos;  off-site  use  only. 
Bldg.  T00895 
Fort  McClellan 

3rd  Avenue  in  Area  8  Motor  Pool  Compound 
Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number  219110047 
Status:  Unutilized 
Comment:  106  sq.  ft.;  one  story  wood  floor 

with  metal  walls;  off-site  use  only. 
Bldgs.  TOlia,  T01123,  T01124 
Fort  McClellan 
MacArthur  Avenue 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number  219110048-219110050 
Status:  Unutilized 
Comment:  2400  sq.  ft.  each;  two  story  wood 

frame;  needs  rehab;  presence  of  asbestos; 

o^-site  use  only. 
Bldg.  T01125 
Fort  McClellan 

21st  Street  and  MacArthur  Avenue 
Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number  219110051 
Status:  Unutilized 
Comment:  2556  sq.  ft.;  one  story  wood  frame; 

needs  rehab;  presence  of  asbestos;  off-site 

use  only. 
Bldg.  T01394 
Fort  McClellan 
4th  Avenue  in  Area  13  of  Post 
Fbrt  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number  219110052 
Status:  Unutilized 
Comment:  191  sq.  ft.;  one  atory  tin  and  lumber 

building;  needs  major  rehab;  off-site  use 

only. 
Bldg.  701692 
Fort  McClellan 
25Ui  Street 

Fort  McOellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number  219110053 
Status:  Unutilized 
Comment  4404  sq.  ft;  one  story  wood  frame: 

needs  rehab;  presence  of  asbestos;  off-site 

use  only. 

Bldgs.  T02284,  T02286.  T02288 

Fort  McClellan 

WAC  Circle 

Fort  McOellan  Co:  Calhoun  AL  36206-5000 

I.andholding  Agency:  Army 

Property  Number  219110054-219110057 

Status:  Unutilized 


Comment:  664  sq.  ft.  each;  one  story  wood 

frame;  needs  major  rehab;  electrical 

hazard;  presence  of  asbestos:  off-site  use 

only. 
Bldg.  T00123 

Post  Chapel— Fort  Rucker 
Sth  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number:  219110145 
Status:  Unutilized 
Comment:  4798  sq.  ft.;  1  story  wood  structure; 

minor  repairs;  scheduled  to  be  vacated 

September  1991. 
Bldg.  T09307 

Post  Chapel— Fort  Rucker 
3rd  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number:  219110146 
Status:  Unutilized 
Comment:  3739  sq.  ft.;  1  story  wood  structure; 

minor  repairs;  scheduled  to  be  vacated 

September  1991. 

Bldg.T09309 

Fort  Rucker — Education  Facility 

3rd  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number:  219110147 

Status:  Unutilized 

Comment:  1500  sq.  ft.;  1  story  wood  structure; 

minor  repairs;  scheduled  to  be  vacated 

September  1991. 
Bldg.  T0502&-Fort  Rucker 
3rd  Avenue 

Fort  Rucker  Co: Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219120108 
Status:  Unutilized 
Comment:  2500  sq.  ft.;  1  story,  possible 

asbestos,  off-site  use  only. 
Bldg.  TOegOl— Fort  Rucker 
7th  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219120109 
Status:  Unutilized 
Comment:  2350  sq.  ft.,  one  story,  possible 

asttestos,  needs  rehab,  off-site  use  only. 
Bldg.  ItneOZ— Fort  Rucker 
7th  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 
L.andholding  Agency:  Army 
Property  Number  219120110 
Status:  Unutilized 
Comment:  3663  sq.  ft.,  one  stoiy,  possible 

asbestos,  needs  rehab,  off-site  use  only. 
Bldg.  T08g03— Fort  Rucker 
7th  Avenue 

Fort  Rucker  Co:  Dale  AL  35362- 
Landholding  Agency:  Army 
Property  Number  210120111 
Statiis:  Unutilized 
Comment:  3404  sq.  ft.,  one  story,  poasible 

asbestos,  needs  rehab,  off-site  use  only. 
Bldg.  T08917— Fort  Rucker 
Comer  of  Division  Road  &  7th  Avenue 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219120112 
Status:  Unutilized 
Comment:  16004  sq.  ft.,  two  story,  possible 

a8l>estos,  needs  rehab. 
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BIdg.  T00108 

Fort  Rucker 

eth  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 

Landhoiding  Agency;  Army 

Property  Number  21912D270 

Status:  Unutilized 

Comment  24992  sq.  ft.  1  story  wood 
structure,  most  recent  use — youth  center 
gymnasium,  possible  asbestos,  off-site  use 
only. 

Arkansas 

Fort  Chafee 

U.S.  Aimy  Garrison 

1095  4th  Avenue 

Barling  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219012811 

Status:  Underutilized 

Comment:  3634  sq.  ft;  1  story  wood  frame; 

possible  asbestos;  selected  periods  used  for 

military/training  exercises. 
Fort  Chafee 
U.S.  Army  Garrison 
1094  4th  Avenue 

Barling  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Number  219012612 
Status:  Underutilized 
Comment:  2181  sq.  ft,  1  story  wood  frame; 

possible  asbestos;  selected  periods  used  for 

military/training  exercises. 
Fort  Chafee 
U.S.  Army  Garrison 
1092  4th  Avenue 

Barling  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Number  219012813 
Status:  Underutilized 
Comment:  3321  sq.  ft;  1  story  wood  frame; 

possible  asbestos:  selected  periods  used  for 

military/training  exercises. 

U.S.  Army  Garrison 

Fort  Chafee 

1070  2nd  Avenue 

Barling  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219013287 

Status:  Underutilized 

Comment:  3191  sq.  ft.;  2  story  wood  frame; 

possible  asbestos;  selected  periods  used  for 

military  training:  most  recent  use — 

barracks. 
U.S.  Army  Garrison 
Fort  Chafee 
260  Taylor  Avenue 

Fort  Chafee  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Number  219110112 
Status:  Underutilized 
Comment:  173  sq.  ft.:  one  story:  no  water  or 

heat  in  bldg.:  most  recent  use — 

administration. 
U.S.  Army  Garrison 
Fort  Chafee 
283  Taylor  Avenue 

Fort  Chafee  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Number  219110113 
Status:  Underutilized 
Comment:  707  sq.  ft;  one  story:  no  water  or 

heat  in  bldg.;  needs  rehab;  most  recent 

use — storage. 


Arizona 

Bldg.  S-306 

Yuma  Proving  Ground 

Main  AdmiiL  Area-near  inter.  1st  &  D  Sts. 

Yuma  Co:  Yuma/La  Paz  AZ  85365-0102 

Landholding  Agency:  Army 

Property  Number  219011725 

Status:  Underutilized 

Comment:  2  story  wood  and  stucco  frame; 

needs  structural  upgrading:  portion  of  2nd 

floor  vacant 
Bldg.  &-1003 
Yuma  Proving  Ground 
Main  Admin  Area — 5th  &  Barranca  Road 
Yuma  Co:  Yuma/U  Paz  AZ  85385-9102 
Landholding  Agency:  Army 
Property  Number  219011727 
Status:  Underutilized 
Comment:  2227  sq.  ft.;  two-story  wood  and 

stucco  frame;  2  floor  wood  and  frame; 

possible  asbestos:  bldg.  committed  to 

Congress  for  disposal. 
Bldg.  S-503 
Yuma  Proving  Ground 
Main  Admin.  Area— 2nd  St  bet  D  &  F  Sts. 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9102 
Landholding  Agency:  Army 
Property  Number  219011746 
Status:  Underutilized 
Comment  2123  sq.  ft.;  possible  asbestos;  2nd 

floor  vacant  structural  upgrading  needed; 

bldg.  scheduled  for  renovation  and  used  as 

community  center. 
Bldg.  S-501 
Yuma  Proving  Ground 
Main  Admin  Area — D  &  2nd  Sts. 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9102 
Landholding  Agency:  Army 
Property  Number  219011747 
Status:  Unutilized 
Comment:  4000  sq.  ft.;  possible  asbestos; 

scheduled  for  renovation;  to  be  used  as 

"Army  Continuing  Education  Facility";  2 

floors. 

Bldg.  S-611 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85365-9102 

Location:  Main  Administrative  Area — Near 

intersection  of  5th  and  D  streets. 
Landholding  Agency;  Army 
Property  Number  219013928 
Status:  Unutilized 
Comment:  1840  sq.  ft.;  1  story  wood  and 

stucco  frame;  most  recent  use— child  care 

center. 
Bldg.  S-1005 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9102 
Location:  Main  Administrative  Area — Near 

intersection  of  7th  and  F  streets. 
Landholding  Agency:  Army 
Property  Number  219013930 
Status:  Unutilized 
Comment:  176  sq.  ft.:  1  story  wood  and  stucco 

frame;  most  recent  use — cold  storage  and 

refrigeration  facility. 

Bldg.  T67208 

U.S.  Army  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120113 
Status:  Unutilized 

Comment:  2546  sq.  ft.,  one  story  wood,  most 
recent  use—storage. 


Bldg.T70224 

U.S.  Army  Intelligence  Center 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120149 

Status:  Unutilized 

Comment  1252  sq.  ft.,  one  story  wood  mn^* 

recent  use — Administrative. 
Bldgs.  70117—70120 
Fort  Huachuca 

Sierra  VisU  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numbers:  219120306-219120309 
Status:  Excess 
Comment  3434  sq.  ft  each.  1  story  wood 

structure,  presence  of  asbestos,  most  n>cf>at 

use — general  Instructional. 
Bldg.  70225— Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency;  Army 
Property  Number  219120310 
Status:  Excess 
Comment:  3813  sq.  ft.,  1  story  wood  structure. 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose. 
Bldg.  83008— Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120311 
Status:  Excess 
Comment:  2062  sq.  ft.,  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use- 
admin,  gen.  purpose. 
Bldg.  83007— Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120312 
Status:  Excess 
Comment:  2000  sq.  ft.,  2  story  wood  stnictxire, 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose. 
Bldg.  83006-^ort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120313 
Status:  Excess 
Comment:  2192  sq.  ft.  2  Story  wood  structure. 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose. 
Bldg.  83015— Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120314 
Status:  Excess 
Comment:  2325  sq.  ft.,  1  story  wood  structure. 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose. 

Calif otnia 

Bldgs.  T-1771  thru  T-1775 

Fort  Ord 

Fort  Ord  Co:  Monterey  CA  93940- 

Landhoiding  Agency:  Army 

Property  Numbers:  219010738,  21901074a 

219010742-219010743,  219010745 
Status:  Unutilized 
CoRunent  2  story:  possible  asbestos,  needs 

extensive  repairs. 
Bldgs.  606-610.  612-619,  621-629 
Parks  Reserve  Forces  Training  Area 
Dublin  Co:  Alameda  CA  94129- 
Landholding  Agency:  Army 
Property  Numbers:  219012855-219012874 
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temporary  woo 
present;  most  i 

BIdgs.  98a ! 

966-969,971- 
Parks  Reserve  ¥oi 
Dublin  Co:  Alame 


Status:  Unutilizetl 
Comment:  49500  flq.  fl.  each:  2  story 
temporary  woo  ];  extensive  asbestos 
present:  most  n  cent  use — barracks. 
Bldgs.  856-889.  876.  881-687.  889-890 
Parks  Reserve  Fo^es  Training  Area 
Dublin  Co:  Alamdda  CA  94129- 
Landholding  Agetcy:  Army 
Property  Number»:  219012884-219012897. 

219012902-219012911 
Status:  Unutilizecl 
Comment:  63290  4q.  ft.  each;  2  story 

;  extensive  asbestos 
icent  use — barracks. 
,  912-919,  924-938.  942-959, 
, 976-979.  987 
es  Training  Area 
ja  CA  94129- 
Landholding  Agency:  Army 
Property  Number!:  219012918.  219012923- 
219012928,  219(B2929-219012936, 
219012938-219012970,  219012975-219012978, 
219012980-219012981,  219012984-219012987, 
219012995 
Status:  Unutilized 

Comment:  11300  9  q.  ft.  each:  1  story 
temporary  woo  1:  extensive  asbestos 
present:  most  n  cent  use — barracks. 

Bldgs.  21&-219.  22  ^-229,  237-249,  252-269.  279, 

282.  283.  286-28 ) 
Parks  Reserve  Foices  Training  Area 
Dublin  Co:  Alam^a  CA  94129- 
Landholding  Agefcy:  Army 
Property  Number^:  219013002-219013003, 

219013011-219013013.  219013021-219013033. 

219013036-219013053.  219013062, 

219013065-219013066,219013068-219013071 
Status:  Unutilized 
Comment:  11500 1  q.  ft.  each:  3  story 

temporary  woo  1:  extensive  asbestos 

present:  most  n  cent  use — barracks. 
Bldgs.  920-922,  94  )-941 
Parks  Reserve  Fo  ces 
Training  Area 

Dublin  Co:  Alam(  da  CA  94129- 
Landholding  Agency:  Army 
Property  Number  i:  219030289-219030291. 

219030293-2190  J0294 
Status:  Unutilizec 
Comment:  11300  i  q.  ft.  each:  1  story  wood 

frame:  needs  m  ijor  rehab;  extensive 

asbestos  presei  it. 

EM  Barracks,  T-1  201  thru  T-1204,  T-1208.  T- 

1214 
Sierra  Army  Dep(  it 
DS  Hall  Avenue 
Herlong  Co:  Las8(  n  CA  96113- 
Landholding  Agei  icy:  Army 
Property  Number^ :  219110117-219110122 
Status:  Underutilized 
Comment:  5310  s( .  ft.;  two  story  wood  frame; 

security  restric  ions. 
Open  Mess  *  NC  D  Club,  T-1218 
Sierra  Army  Dep(  it 
DS  Hall  Avenue 
Herlong  Co:  Lassi  tn  CA  96113- 
Landholding  Agei  icy:  Army 
Property  Numberj  219110123 
Status:  Underutil^ed 
Comment;  8694  s^.  ft.;  one  story  wood  frame: 

needs  rehab:  presence  of  asbestos:  security 

restrictions. 
BIdg.  60 

Los  Alamitos  Anhed  Forces  Reserve  Center 
Main  entrance  oq  Lexington  Dr. 


IMI 


Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Nimiber  219120315 

Status:  Unutilized 

Comment:  1024  sq.  ft.,  2  story  concrete-wood 

plaster,  possible  asbestos,  o^-site  use  only, 

most  recent  use — nose  hanger. 

Bldg.95 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number:  219120316 

Status:  Unutilized 

Comment:  392  sq.  ft.,  1  story  portable,  off-site 

use  only,  most  recent  use — radar  maint. 

shop. 

BIdg.  186 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219120317 

Status:  Unutilized 

Comment:  996  sq.  ft..  1  story  steel,  on^-site  use 
only,  most  recent  use — storage. 

BIdg.  196 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219120318 

Status:  Unutilized 

Comment:  1029  sq.  ft.,  stucco  structure,  off- 
site  use  only,  most  recent  use — storage. 

BIdg.  197 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219120319 

Status:  Unutilized 

Comment:  720  sq.  ft.,  1  story  stucco  structure, 
off-site  use  only,  most  recent  use — storage, 
possible  asbestos. 

Bldgs.  262-263,  265,  268 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Numbers:  219120320-219120323 

Status:  Unutilized 

Comnrent:  448  sq.  ft.,  trailers,  off-site  use 
only,  most  recent  use — storage. 

Georgia 

Bldgs.  4920,  4921.  4910,  4911,  4928 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010002-219010003. 
219010105-219010106,  219010108 

Status:  Unutihzed 

Comment:  1888  sq.  ft.  each:  most  recent  use — 
barracks:  needs  rehab. 

BIdg.  4915 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219010004 

Status:  Unutilized 

Comment:  1297  sq.  ft.:  most  recent  use- 
headquarters  building;  needs  rehab. 

BIdg.  4914 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905-  . 


Landholding  Agency:  Army 
Property  Number  219010005 
Status:  Unutilized 

Comment:  810  sq.  ft.;  most  recent  use— arms 
building;  needs  rehab. 

BIdg.  4927 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219010107 
Status:  Unutilized 

Comment:  1888  sq.  ft.;  most  recent  use — 
classrooms;  2-stories:  needs  rehab. 

Bldgs.  528a  5290 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219010109,  219010111 
Status:  Unutilized 

Comment:  1216  sq.  ft.  each:  most  recent  use — 
arms  building;  needs  rehab. 

BIdg.  5289 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219010110 

Status:  Unutilized 

Comment:  1216  sq.  ft.;  most  recent  use — store 

house:  needs  rehab. 
Bldgs.  5291,  5293-5296 
Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219010112.  219010114- 

219010116 
Status:  Unutilized 
Comment:  2529  sq.  ft.  each;  most  recent  use — 

dining  room;  needs  rehab. 
BIdg.  5292 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219010113 
Status:  Unutilized 
Comment;  2525  sq.  ft.:  most  recent  use — 

snack  ban  needs  rehab. 

BIdg.  5297 

Fort  Berming  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219010117 

Status:  Unutilized 

Comment:  1080  sq.  ft.;  most  recent  use- 
storehouse;  needs  rehab. 

Bldgs.  5298-5299 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010118-219010119 

Status:  Unutilized 

Comment:  4759  sq.  ft.  each;  most  recent  use — 
general;  needs  rehab. 

Bldgs.  5300,  5302 

Port  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numbers:  21901012a  2190010122 

Status:  Unutilized 

Comment:  1400  sq.  ft.  each;  most  recent  use — 
day  room;  needs  rehab. 

Bldgs.  5301,  5303-5305 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010121,  219010123- 

219010125 
Status:  Unutilized 
Comment:  2124  sq.  ft.  each;  most  recent  use — 

barracks:  needs  rehab. 

BIdg.  5306 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army  , 
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Property  Number  219010128 
Status:  Unutilized  < 

Comment:  2406  sq.  ft.;  most  recent  use — 

dining  room;  needs  refaab. 
Bldg.  5307 

Fort  Benning  Co:  Muscogee  Ga  31905- 
Landholding  Agency:  Army 
Property  Number  219010127 
Status:  Unutilized 
Comment;  1216  sq.  ft.;  most  recent  use — arms 

building;  needs  rehab. 
Bldg.  5308 

Fort  Benning  Co;  Muscogee  Ga  31905- 
Landholding  Agency:  Army 
Property  Number  219010128 
Status:  Unutilized 
Comment:  1680  sq.  ft.;  most  recent  use — 

storehouse;  needs  rehab. 
Bldg.  5309 

Fort  Benning  Co;  Muscogee  Ga  31905- 
Landholding  Agency:  Army 
Property  Number  219010129 
Status:  Unutilized 
Comment:  1829  sq.  ft.;  most  recent  use — 

cUnic  needs  rehab. 
Bldg.  5310 

Fort  Benning  Co:  Muscogee  Ga  31905- 
Landholding  Agency:  Army 
Property  Number  219010130 
Status:  Unutilized 
Comment:  3484  sq.  ft.;  most  recent  ast — 

diagnostic  center  needs  rehab. 
Bldg.  5311 

Fort  Benning  Co:  Muscogee  Ga  31905- 
Landholding  Agency:  Army 
Property  Number  219010131 
Status:  Unutilized 
Comment:  5787  sq.  ft.;  most  recent  use — post 

exchange  (store):  needs  rehab. 

Bldg.  5315 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency;  Army 

Property  Number  219010132 

Status:  Unutilized 

Comment:  2930  sq.  ft;  most  recent  use — 
hdqts.  bldg.;  needs  rehab. 

Bldg. 5316 

Fort  Benhing  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number  219010133 

Status:  Unutilized 

Comment:  1400  sq.  ft;  most  recent  use— day 
room;  needs  rehab. 

Bldg.  5320 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number  219010134 

Status:  Unutilized 

Comment:  2124  sq.  ft;  most  recent  use- 
barracks;  needs  rehab. 

BIdgs.  5366-5367 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010135-219010138 

Status;  Unutilized 

Comment:  3759  sq.  ft.;  most  recent  use — 
recreation  bldg.;  needs  rehab. 

Bldg.  5390 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number  219010137 

Status:  Unutilized 

Comment:  2432  sq.  ft;  most  recent  i 
dining  room;  needs  rriiab. 


Bldg.  5404 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number  218010138 

Status:  Unutilized 

Comment:  2792  sq.  ft.;  most  recent  use — 
recreation  bldg.;  needs  rehab. 

Bldg.  5328 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number  219010139 

Status:  Unutilized 

Comment:  2486  sq.  ft.;  most  recent  use — arms 
bldg.;  needs  rehab. 

Bldg.  5324 

Fort  Benning  Co:  Muscogee  Ga  3190S- 

Landhoiding  Agency:  Army 

Property  Number  219010141 

Status:  Unutilized 

Comment:  2124  sq.  ft.;  most  recent  use — 
barracks;  needs  rehab. 

Bldg.  5323 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number  219010142 

Status:  Unutilized 

Comment:  2525  sq.  ft.;  most  recent  use — 
dining  room;  needs  rehab. 

Bldgs.  5322,  5321 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010143-219010144 

Status:  Unutilized 

Comment  2124  sq.  ft.  each;  most  recent  use- 
barracks:  needs  rehab. 

Bldgs.  5360,  5381,  5363 

Fort  Benning  Co;  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010145-219010146, 
219010148 

Status:  Unutilized 

Comment  3756  sq.  ft;  most  recent  use — 
recreation  bldg.;  needs  rehab. 

Bldg.  5362 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number  219010147 

Status:  Unutilized 

Comment:  5559  sq.  ft.;  most  recent  use — 
service  club;  needs  rehab. 

Bldg.  5404 

Fort  Benning  Co:  Muscogee  Ga  31905- 

Landholding  Agency:  Army 

Property  Number '219010149 

Status:  Unutilized 

Comment:  2792  sq.  ft;  most  recent  use — 
recreation  bldg.;  needs  rehab. 

Bldg.  5365 

Fort  Benning  Co;  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219010150 

Status;  Unutilized 

Comment;  3759  sq.  ft.;  most  recent  use- 
recreation  bldg.;  needs  rehab. 

Bldg.  5392 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219010151    ' 

Status;  Unutilized 

Comment  2432  sq.  ft.;  most  recent  use — 
dining  room;  needs  rehab. 

Bldg.  5391 

Fort  Benniag  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 


Property  Number  219010152 

Status:  Unutilized 

Comment:  2432  sq.  ft.;  most  recent  use- 
dining  room  needs  rehab. 

Bldg.  4865 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011447 

Status:  Unutilized 

Comment  1096  sq.  ft.,  1  floor,  most  recent 
use — storehouse,  needs  rehab. 

Bldgs.  4867-4870 

Fort  Benning  Co;  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219011448,  219011450- 
219011452 

Status:  Unutilized 

Comment  1888  sq.  ft  each.  2  floors;  most 
recent  use — trainee  barracks,  needs  rehab/ 
major  construction  to  be  habitable. 

Bldg.  4871 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011453 

Status:  Unutilized 

Comment  1507  sq.  ft.;  1  floor  most  recent 
use— day  room;  needs  major  rehab/ 
construction  to  be  made  habitable. 

Bldg.  4875 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011455 

SUtus:  Unutilized 

Comment:  1888  sq.  ft.;  2  floors;  most  recent 
use — BN  classrooms;  major  rehab/ 
construction  required  to  be  habitable. 

Bldg.  4872 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011458 

Status:  Unutilized 

Comment:  2183  sq.  ft.;  1  floor  roost  recent 
use — dining  room;  major  construction 
required  to  be  made  habitable. 

Bldg.  4873 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011465 

Status:  Unutilized 

Comment:  2183  sq.  ft;  1  floor  most  recent 

use— dining  room;  major  construction 

required  to  be  made  habitable. 

Bldg.  4546 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011466 

Status:  Unutilized 

Comment  2818  sq.  ft.;  bldgs.  in  poor 

condition;  major  construction  needed  to  be 

made  habitable. 

Bldg.  4874 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011467 

Status:  Unutilized 

Comment:  1507  sq.  ft.;  1  floor  most  recent 

use— day  room;  major  construction 

required  to  be  made  habitable. 
Bldgs.  4877,  4878,  4878.  4880  4002-4906 
Fort  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219011468, 219011470, 

210011472,  210011474,  219011478-219011470 
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JMI 


ft.  each;  2  floors;  most 
trail  ee  barracks;  major  rehab/ 
•q  lired  to  be  habitable. 

Kfuscogee  GA  31905- 

Army 
119011473 


ft.; 


Status:  Unutilized 
Comment:  1888  sq. 

recent  us 

construction  re< 

BIrig.  4545 
Fort  Benning  Co: 
Landholding  Agency: 
Property  Number: 
Status:  Unutilized 
Comment:  2818  sq 

condition:  majorjconstniction 

made  habitable. 
Bidg.  4906 
Fort  Benning  Co: 
Landholding  Agei 
Property  Number 
Status:  Unutilized 
Comment:  1507  sq. 

use— day  room; 

required  to  be 
BIdgs.  4907.  4908 
Fort  Benning  Co: 
Landholding  Agency 
Property  Numbers 
Status:  Unutilized 
Comment:  2183  sq. 

use — dining  roor  i 

construction 


Kfuscogee  CA  31905- 

:  Army 
219011480 


ft.;  1  floor  most  recent 
najor  construction 
m  ide  habitable. 


:M 


1  req  i 


gem  ;y: 


BIdg.  4909 
Fort  Benning  Co: 
Landholding  Agi 
Property  Number 
Status:  Unutilized 
Comment:  1507  sq. 

use — day  room; 

required  to  be 
BIdg.  4901 
Fort  Benning  Co 
Landholding  Agen^ 
Property  Number 
Status:  Unutilized 
Comment:  810  sq. 

use — other  inst. 

construction  to 

required. 
BIdg.  4866 
Fort  Benning 
Fort  Benning  Co: 
Landholding  Agency: 
Property  Number 
Status:  Unutilized 
Comment:  794  sq. 

use — arms  bIdg 

required  to  be 
BIdg.  4879 
Fort  Benning 
Fort  Benning  Co: 
Landholding  Agen|;y 
Property  Number 
Status:  Unutilized 
Comment:  794  sq. 

use — arms  buildings; 

construction 


Kfuscogee  GA  31905- 

Army 
:  119011483 


I  req  ji 


BIdg.  4549 
Fort  Benning 
Fort  Benning  Co: 
Landholding  Agency 
Property  Number 
Status:  Unutilized 
Comment:  794  sq 
condition,  majoi 
made  habitable 
BIdg. 4550 
Fort  Benning 
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bidgs.  in  poor 

needed  to  be 


uscogee  GA  31905- 

Army 
219011481,  219011482 


ft.;  1  floor  most  recent 
facility;  major 
red  to  be  made  habitable. 


ft.;  1  floor  most  recent 
najor  construction 
m  ide  habitable. 

K  luscogee  GA  31905- 

Army 
:n9011484 

1  floor  most  recent 
It.;  major  rehab/ 
t  e  made  habitable  is 


Kfuscogee  GA  31905- 

:  Army 
tl9011485 

t.;  1  floor  most  recent 
major  rehab./constniction 
mfade  habitable. 


K  luscogee  GA  31905- 

:  Army 
fcig011486 


1  floor  most  recent 

major  rehab/ 
red  to  be  habitable. 


N^uscogee  GA  31905- 
Army 
^9011487 

t.,  buildings  in  poor 
construction  needed  to  be 


Fort  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number  219011488 
Status:  Unutilized 
Comment:  269  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 

BIdg.  4551 

Fort  Benning 

Fort  Benning  Co:  Kluscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011488 

Status:  Unutilized 

Comment:  4.416  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
BIdg.  4552 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219011490 
Status:  Unutilized 
Comment:  6,624  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 

BIdg.  4553 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011491 

Status:  Unutilized 

Comment:  1,440  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
BIdg.  4564 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219011492 
Status:  Unutilized 
Comment:  3,149  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
BIdgs.  4605,  4615 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219011493-219011494 
Status:  Unutilized 
Comment:  915  sq.  ft.  each,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
Bldgs.  4642,  4643 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219011495-219011496 
Status:  Unutilized 
Comment:  3,068  sq.  ft.  each,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
Bldgs.  4747.  4834 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219011497-210011498 
Status:  Unutilized 
Comment:  794  sq.  ft.  each,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
BIdg.  4835 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landbolding  Agency:  Army 


Property  Number  219011499 

Status:  Unutilized 

Comment:  1.501  sq.  ft.,  building  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
Bldgs.  4840,  4841 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219011500-2190911501 
Status:  Unutilized 
Comment:  2,930  sq.  ft.  each,  building  in  poor 

condition,  major  construction  needed  tn  K» 

made  habitable. 
BIdg.  4843 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219011502 
Status:  Unutilized 
Comment:  1,776  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 

BIdg.  4844 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011503 

Status:  Unutilized 

Comment:  3,776  sq.  fl^  buildings  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 

BIdg.  4846 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011504 

Status:  Unutilized 

Comment:  1,455  sq.  ft.,  building  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 
BIdg.  4847 
Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219011505 
Status:  Unutilized 
Comment:  900  sq.  ft.,  building  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 

BIdg.  4848 

Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011506 

Status:  Unutilized 

Comment:  804  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to 

make  habitable. 
Bldgs.  4851-4854.  4859-4862 
Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219011507-2190115ia 

219011515-219011518 
Status:  Unutilized 
Comment:  1,888  sq.  ft.  each,  buildings  in  poor 

condition,  major  construction  needed  to 

make  habitable. 
BIdg.  4855 
Fori  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219011511 
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Status:  Unutilized 

Comment:  1.507  sq,  ft.,  buildings  in  poor 

condition,  major  construction  needed  to 

make  habitable. 

BIdg.  4856 

Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011512 

Status:  Unutilized 

Comment:  2.183  sq.  ft.,  buildings  in  poor 

condition,  major  construction  needed  to 

make  habitable. 

Bldg.  4857 

Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011513 

Status:  Unutilized 

Comment:  2.160  sq.  ft.,  building  in  poor 

condition,  major  construction  needed  to 

make  habitable. 

Bldg.  4858 

Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011514 

Status:  Unutilized 

Comment:  1.507  sq.  ft.,  building  in  poor 

condition,  major  instruction  needed  to 

make  habitable. 

Bldg.  4863 

Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905- ' 

Landholding  Agency:  Army 

Property  Number:  219011519 

Status:  Unutilized 

Comment  794  sq.  ft.,  building  in  poor 

condition,  major  construction  needed  to 

make  habitable. 

Bldg.  4864 

Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011520 

Status:  Unutilized 

Comment:  1,292  sq.  ft.,  building  in  poor 
condition,  major  construction  needed  to 
make  habitable. 

Bldg.  4507 

Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011673 

Status:  Unutilized 

Comment:  1.888  sq.  ft.:  most  recent  use- 
barracks,  needs  substantial  rehabilitation. 
2  floors. 

Bldgs.  4506.  4505 

Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905-  , 

Landholding  Agency:  Army 

Property  Numbers:  219011675-219011676 

Status:  Unutilized 

Comment:  2,145  sq.  ft.  each:  most  recent 
use — dining  facilities,  needs  substantial 
rehabilitation.  1  floor.  . 

Bldg.  4487 

Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011681 

Status:  Unutilized 


Comment:  1.868  sq.  ft.;  most  recent  use- 
telephone  exchange  bldg.;  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  4484 

Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011682 

Status:  Unutilized 

Comment:  1,098  sq.  ft.:  most  recent  use- 
storehouse;  needs  substantial 
rehabilitation:  1  floor. 

Bldg.  4319 

Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011683 

Status:  Unutilized 

Comment:  2.584  sq.  ft.;  most  recent  use- 
vehicle  maintenance  shop;  needs 
substantial  rehabilitation;  1  floor. 

Bldgs.  4481.  4479 

Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219011685-219011686 

Status:  Unutilized 

Comment:  1.507  sq.  ft.  each;  most  recent 
use — administrative  (day  room);  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  2414 

Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011692 

Status:  Unutilized 

Comment:  1.472  sq.  ft.;  most  recent  use- 
administrative;  needs  substantial 
rehabilitation;  1  floor. 

Bldg.  3400 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219011694 
Status:  Unutilized 
■    Comment:  2570  sq.  ft.:  most  recent  use— fire 

station;  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011704 

Status:  Unutilized 

Comment:  4574  sq.  ft.;  most  recent  use- 
clinic;  needs  substantial  rehabilitation;  1 
floor. 

Bldg.  4092 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011709 

Status:  Unutilized 

Comment:  336  sq.  ft.;  most  recent  use- 
inflammable  materials  storage;  needs 
substantial  rehabilitation:  1  floor. 

Bldg.  4089 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011710 

Status:  Unutilized 

Comment:  176  sq.  ft.;  most  recent  use— gas 

station;  needs  substantial  rehabilitation;  1 

floor. 


Bldg.  5266 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31B05- 

Landholding  Agency:  Army 

Property  Number  219012364 

Status:  Unutilized 

Comment:  1400  sq.  ft.;  one  story;  most  recent 

use — day  room;  in  poor  condition;  needs 

major  rehab. 
Bldgs.  5267-5275.  5277-5283 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219012365,  219012367- 

219012370.  219012372-219012375, 

219012378-219012379,  219012381-219012383. 

21901 2385-219012386 
Status:  Unutilized 
Comment:  2124  sq.  ft.  each;  2  story;  most 

recent  use — barracks:  poor  condition; 

needs  major  repair. 

Bldg.  4936 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219012388 

Status:  Unutilized 

Comment:  1888  sq.  ft.;  2  story;  most  recent 

use — barracks;  poor  condition;  needs  major 

rehab. 
Bldg.  4937 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219012389 
Status:  Unutilized 
Comment:  2183  sq.  ft.;  1  Story;  most  recent 

use — dining  room;  poor  condition:  needs 

major  rehab. 

Bldg.  4938 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219012391 

Status:  Unutilized 

Comment;  1320  sq.  ft.:  one  story;  most  recent 

use— administrative;  poor  condition;  needs 

major  rehab. 

Bldg.  4939 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219012392 

Status:  Unutilized 

Comment:  1800  sq.  ft.;  one  story;  most  recent 

use — classrooms;  poor  condition;  needs 

major  rehab. 

Bldg.  4951 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219012394 

Status:  Unutilized 

Comment:  2192  sq.  ft.;  one  story;  most  recent 

use — storehouse:  poor  condition;  needs 

major  rehab. 

Bldg.  4953 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219012395 

Status:  Unutilized 
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Comment:  794  sq.  f .;  1  story;  most  leoent 

use — storehouse:  poor  condition;  needs 

major  rehab. 
BIdg.  4954 
Fort  Benning 

Fort  Benning  Co:  N^iscogee  GA  31905- 
Landholding  Agency:  Amiy 
Property  Number  ^19012397 
Status:  Unutilized 
Comment:  1888  sq.  ft.;  2  story;  most  recent 

use— custody  fac ;  poor  condition:  needs 

major  rehab. 
BIdg.  4926 
Fort  Benning 

Fort  Benning  Co:  Miiscogee  CA  31905- 
Landholding  Agenc  y:  Army 
Property  Number:  2^9012398 
Status:  Unutilized 
Comment:  1888  sq.  It.;  2  story;  most  recent 

use—classrooms;  poor  condition;  needs 

major  rehab 
Bldg.  4925 
Fort  Benning 

Fort  Benning  Co:  Miiscogee  GA  31905- 
Landholding  Agenc  r  Army 
Property  Number  2^9012400 
Status:  Unutilized 
Comment:  1507  sq.  ft.;  one  story;  most  recent 

use— classroom;  |  loor  condition;  needs 

major  rehab. 
Bldg.  4924 
Fort  Benning 

Fort  Benning  Co:  M4scogee  CA  31906- 
Landholding  Agency:  Army 
Property  Number  219012401 
Status:  Unutilized 
Comment:  2183  sq 

use— dining 

major  rebab. 
BIdgs.  4919.  4918,  4! 
Fort  Benning 

Fort  Benning  Co:  Miscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Numbers:  il9012403-219012404. 

219012406,  219012(lia  219012417-21901241^ 

219012422 
Status:  Unutilized 
Comment:  1888  sq.  t.  each;  2  story;  most 

recent  use — ^barra  cks;  poor  condition: 

needs  major  reha  >. 

Bldgs.  4917.  4930 

Fort  Benning 

Fort  Benning  Co:  Miscogee  GA  31905- 

Landholding  Agenc;  k  Army 

Property  Numbers:  |19012405,  21901240B 

Status:  Unutilized    i 


.;  one  story;  most  recent 
poor  condition;  needs 

4931.  4912. 4933,  4935 


each;  1  story;  most 
building;  poor  condition; 


Comment  810  sq.  ft 

recent  use — arms 

needs  major  reha|). 
Bldg.  5287 
Fort  Benning 

Fort  Benning  Co:  Miiscogee  GA  31905- 
Landholding  Agenq ':  Army 
Property  Number  2^9012411 
Status:  Unutilized 
Comment:  1216  sq.  A.:  1  story:  most  recent 

use — arms  btukbijg;  poor  condition;  needs 

major  rehab. 
Bldg.  4934 
Fort  Benning 

Fort  Benning  Co:  Muscogee  CA  31905- 
Landholding  Agencf:  Army 
Property  Number  2^9012419 
Status:  Unutilized 


Comment:  1507  ft.:  one  story;  aiost  recent 

use — dayroom;  needs  major  rehab. 
Bldg.  4932 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  3190&- 
Landholding  Agency:  Army 
Property  Number  219012421 
Status:  Unutilized 
Comment:  794  sq.  ft.;  1  story:  most  recent 

use — storehouse;  oeeds  rehab. 
Bldgs.  20701.  20703,  TOnB.  34402. 34404,  35401 
Fort  Gordon 

Augusta  Co:  Richmond  GA  31905- 
Location:  Located  on  Barnes  Avenue  and  20th 

street 
Landholding  Agency:  Army 
Property  Numbers:  219014281-219014282. 

219014284-219014287 
Status:  Unutilized 
Comment:  4524  sq.  ft.  each;  2  story  wood 

structure;  needs  major  rehab:  off-site  use 

only. 
Bldgs.  1235. 1236 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219014687-219014686 
Status:  Unutilized 
Comment  9367  sq.  ft  each;  1  story  building 

needs  rehab:  most  recent  ose — General 

Storehouse. 
Bldg.  1251 

Fort  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number  219014888 
Status:  Unutilized 
Comment:  18385  sq.  ft;  1  story  building; 

needs  rehab;  most  recent  use — Arms 

Repair  Shop. 
Bldg.  2393 

Fort  Benning  Co:  Muscogee  GA  3190S- 
Landholding  Agency:  Army 
Property  Number  2190M902 
Status:  Unutilized 
Comment:  820  sq.  ft.,  1  story  building,  needs 

rehab,  most  recent  use — ^V«hicle 

Maintenance,  potential  use — torage. 
Bldg.  2397 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014903 
Status:  Unutilixed 
Comment:  420  sq.  ft.,  1  story  building,  needs 

rehab,  most  recent  use — Dispatch  Building, 

potential  use — torage. 

Bldg.  2416 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219014904 

Status:  Unutilized 

Comment  1840  sq.  ft.,  1  story  buiWing,  needs 

rehab,  mostrecent  nse — administrative. 
Bldg.  2591 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014906 
Status:  Unutilized 
Comment:  1663  sq.  ft.,  1  story  building,  needs 

rehab,  most  recent  use — General 

Storehouse. 
Bldgs.  3005-3010 

Fort  Benning  Co:  Muscogee  GA  3190B- 
Landholding  Agency:  Army 
Property  Numbers:  219014907-219014912 
Status:  Unutilized 


Comment:  7688  sq.  ft.  each,  2  story  buildings. 

needs  rehab,  moat  recent  use — Barracks. 
Bldg.  2393 

Fort  Benning  Co:  Muscogee  CA  31905- 
Landholding  Agency:  Army 
Property  Number  219014902 
Status:  Unutilized 
Comment  820  sq.  ft.;  1  story  building:  needs 

rehab;  most  recent  use — Vehicle 

Maintenance;  potential  use — torage. 
Bldg.  2397 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014903 
Status:  Unutilized 
Comment  420  sq.  ft.;  1  story  building;  needs 

rehab;  most  recent  use — Dispatch  Building: 

potential  use — torage. 
Bldg.  2416 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Properly  Number  219014904 
Status:  Unutilized 
Comment:  1840  sq.  ft;  1  story  building;  needs 

rehab;  most  recent  use — admmistrative. 
Bldg.  2591 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014906 
Status:  Unutilized 
Comment:  1663  sq.  f).;  1  story  building;  needs 

rehab;  most  recent  use — General 

storehouse. 
Bldgs.  3005-3010 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Anny 
Property  Numbers:  219014907-219014912 
Status:  Unutilized 
Comment  7668  sq.  ft  each:  2  story  building: 

needs  rehab;  most  recent  use — Barracks. 

Bldg.  3080 

Fort  Benning  Co:  Muscogee  GA  31005- 

Landholding  Agency:  Army 

Property  Number  219014913 

Status:  Unutilized 

Comment:  1372  sq.  ft;  1  story  building;  needs 

rehab:  most  recent  use — General 

Storehouse. 
Bldg.  3081 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014914 
Status:  Unutilized 
Comment:  2284  sq.  ft.;  1  story  building:  needs 

rehab;  most  recent  use — Clinic. 
Bldg.  4022 

Fort  Benning  Co:  Muscogee  GA  3190&- 
Landholding  Agency:  Army 
Property  Number  219014915 
Status:  Unutilized 
Comment:  1712  sq.  ft.:  1  story  building:  needs 

rehab;  most  recent  use — Clinic 
Bldg.  4491 

Fort  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number  219014916 
Status:  Unutilized 
Comment:  18240  sq.  ft;  1  story  buildir\g; 

needs  rehab;  most  recent  use — Vehicle 

maintenance  shop. 
Bldg.  4500 

Fort  Benning  Ca  Muacqgee  GA  31005- 
Landholding  Agency:  Army 
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Property  Number  219014917 

Status:  Unutilized 

Comment:  1372  sq.  ft4 1  story  building;  needs 

rehab;  most  recent  use — Arms  Building. 
BIdg.  4511 

Fort  Benning  Co:  Muscogee  GA  3190&- 
Landholding  Agency;  Army 
Property  Number  219014918 
Status:  Unutilized 
Comment:  4720  sq.  ft.;  2  story  building;  needs 

rehab;  most  recent  use — ^BJarracks. 
BIdg.  4633 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014919 
Status:  Unutilized 
Comment:  5060  sq.  ft.;  1  story  building;  needs 

rehab;  most  recent  use — ^Training  Building. 
BIdg.  4634 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Anny 
Property  Number  219014920 
Status:  Unutilized 
Comment:  5009  sq.  ft.;  1  story  building;  needs 

rehab;  most  recent  use — ^Training  Building. 
BIdgs.  4646,  4690 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219014921.  219014923 
Status:  Unutilized 
Comment:  1372  sq.  ft.;  1  story  building;  needs 

rehab;  most  recent  use — General 

Storehouse. 
BIdg.  4649 

Fort  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number  219014922 
Status:  Unutilized 
Comment;  2250  sq.  fl.;  1  story  building:  needs 

rehab;  most  recent  use — Headquarters 

Building. 

BIdg.  4751 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency;  Army 

Property  Number  219014924 

Status:  Unutilized 

Comment:  3960  sq.  ft;  1  story  building;  needs 

rehab;  most  recent  use — Recreation 

building. 
BIdg.  4752 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014925 
Status:  Unutilized 
Comment:  22M  aq.  ft.;  1  story  building;  needs 

rehab;  most  recent  use — Headquarters 

Building. 
BIdg.  5400 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219014926 
Status:  Unutilized 
Comment:  2760  sq.  ft;  1  story  boilding:  needs 

rehab;  most  recent  use — General 

Storehouse. 
BIdg.  5401 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014927 
Status:  Unutilized 
Comment:  2066  sq.  ft.;  1  stoiy  building;  needs 

rehab;  most  recent  use — Dental  Clinic. 
BIdg.  5403 
Fort  Benning  Co:  Muscogee  GA  31905- 


Landholding  Agency:  Army 

Property  Number  219030288 

SUtus:  Unutilized 

Comment:  7850  sq.  ft.;  1  stoiy;  needs  major 

rehab;  most  rec«nt  use— exchange  branch. 
Bldg.es 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholdlng  Agency:  Army 
Property  Number.  219120253 
Status:  Unutilized 
Comment:  1006  sq.  ft.,  1  story,  most  recent 

use — ftre  station  annex,  needs  rehab. 
BIdg.  1234 

Fort  Benning  Co:  Muscogee  GA  310O»- 
Landholding  Agency:  Army 
Property  Number  219120254 
Status:  Unutilized 
Comment:  16148  sq.  ft..  2  story,  most  recent 

use— officer's  club,  needs  rehab. 
BIdg.  1684 

Fort  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number.  2191202S5 
Status:  Unutilized 
Comment:  2871  sq,  ft.  1  story,  needs  rehab. 

most  recent  use — administration/general 

purpose. 
BIdgs.  1724, 1827 

Fort  Benning  Co:  Muscogee  GA  3190S- 
Landholding  Agency:  Army 
Property  Numbers:  219120256, 2190120257 
Status:  Unuttlized 
Comment  943  aq.  fl.  each,  1  story,  needs 

rehab,  most  reoeot  ua« — general  poipose 

warehouse. 
BIdg.  2150 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number  219120258 
Status:  Unutilized 
Comment:  3900  sq.  ft,  1  story,  needs  rehab, 

most  recent  use — general  inst  bidg. 
BIdgs.  2212,  2213 
Fort  Benning 

Ft  Benning  Ca  Moacogea  GA  31006- 
Landholding  Agency:  Army 
Property  Number:  219120250-219120200 
Status:  Unutilized 
Comment  4720  sq.  ft.  each,  2  story,  needs 

rehab,  most  recent  use    drag  abuse  center. 
BIdg.  2214 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  210120261 
Status:  Unutilized 
Comment:  2253  sq.  ft,  1  story,  needs  rehab, 

most  recent  use— enhsted  persons  dining 

room. 

BIdg.  2215 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219120262 

Status:  Unutilized 

Comment:  1844  sq.  ft,  1  story,  needs  rehab. 

most  recent  use — day  room. 
BIdg.  2400 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120263 
Status:  Unutilized 


Comment  9348  sq.  ft.,  1  story,  needs  rehafa^ 
most  recent  use — general  purpose 
warehouse. 

Bldg.2S4« 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31906- 

Landholding  Agency:  Army 

Property  Number  219120284 

Status:  Unutilised 

Comment:  2337  sq.  ft..  1  atory,  needs  rahaU 
most  recent  use— clinic  w/o  I 


BIdg.  2500 

Fort  Beiming 

Ft.  Benning  Co:  Maacogat  GA  3190^ 

Landholding  Agency:  Army 

Property  Number  219120285 

Status:  Unutilized 

Comment:  3132  sq.  ft..  1  story,  needs  rehab, 

most  recent  use — vehicle  maintenance 

shop. 
BIdg.  3828 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31906- 
Landholding  Agency:  Army 
Property  Number  219120266 
Status:  Unutilized 
Comment:  628  sq.  ft.  1  story,  needs  rehab, 

most  recent  use— general  storebous*. 
BIdg.  5284 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120287 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  2  story,  needs  rehab, 

most  recent  use — trainee  barracks, 

Indiana 

BIdg.  719-1 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN 

Landholding  Agency;  Army 

Property  Number  219013678 

Status:  Underutilized 

Comment:  5000  sq.  ft..  1  story  brick  fraiM: 

secured  area  with  alternate  access;  aoal 

recent  use — administration. 

BIdg.  703-lC 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN 

Location;  Gate  22  oH  Highway  22 

Landholding  Agency:  Army 

Property  Number  219013761 

Status:  Underutilized 

Comment;  400  sq.  ft;  2  story  brkk  frame; 
possible  asbestos;  most  recent  use- 
exercise  area. 

BIdg.  1011  (Portion  of) 

Indiana  Aiiay  Ammunition  Plant 

End  of  3rd  Street 

Charlestown  Co:  Claik  IN 

Location:  East  of  State  Highway  62  at  G«to  3 

Landholding  Agency:  Army 

Property  Number  219013762 

Status:  Underutilized 

Comment  4040  sq.  ft.;  1  story  concrete  block 
frame;  possible  asbestos;  secured  area  wdtb 
alternate  access;  most  recent  use— offloe. 

BIdg.  1001  (Portion  of) 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN 

Location:  South  end  of  3rd  Strael.  Eaal  of 

Highway  62  at  entrance  gala. 
LamUiolding  Agency:  Army 
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JMI 


n9013763 


Property  Number 
Status:  Undenitili: 
Comment:  55.630 

block;  possible 

with  alternate  atcess 

cloth  bag  manuf  i 

Bldg.  720 

Indiana  Anny  Ammunition  Plant 

Charlestown  Co: 

Landhoiding  Agency 

Property  Number 

Status:  Undenitili 

Comment:  5000  sq. 

possible  asbesto  rs; 

alternate  access 

administrative. 


4ed 

ft.;  1  story  concrete 
4sbestor8;  secured  area 
most  recent  use — 
cturing. 


qarkIN 

Army 
tl  9013765 


zed 


n:y 


Kansas 

Bldg.  T-1383 
Fort  Riley 

Fort  Riley  Co:  Gea^ 
Landhoiding  Age 
Property  Number 
Status:  Unutilized 
Comment:  3684  sq 

possible  asbesto^: 

bay  trainee 
Bldg.  T-2080 
Fort  Riley 

Fort  Riley  Co:  Geah' 
Landhoiding  Agen  :y 
Property  Number 
Status:  Unutilized 
Comment:  3852  sq 

possible  asbestajs: 

bay  trainee 
Bldg.  T-2324 
Fort  Riley 
Fort  Riley  Co: 
Landhoiding  Agency: 
Property  Number 
Status:  Unutilized 
Comment:  3422  sq 

possible  asbest(^: 

bay  trainee 

Bldg.  T-629 
Fort 

Combined  Arms 
Leavenworth  Co: 
Landhoiding  Agency: 
Property  Number 
Status:  Unutilized 
Comment:  17549 
frame;  needs  reHab: 
possible  asbestos 
Summer  1991;  of ' 


KS  66442- 

:  Army 
[19013774 


Kentucky 

Bldg.  104 
Fort  Campbell 
Fort  Campbell  Co 
Landhoiding  Agei 
Property  Number 
Status:  Underutili^d 
Comment:  15066  s( 
asbestos:  most 
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ft.;  2  story  brick  frame: 
:  secured  area  with 
most  recent  use — 


ft.;  2  story  wood  frame; 
;  most  recent  use — open- 
barracks  with  gang  latrine. 


KS  66442- 
Anny 
•19013775 

ft.;  2  story  wood  frame; 
most  recent  use— open- 
barracks  with  gang  latrine. 


Geafy  KS  66442- 
:  Army 
•19013777 

ft.;  2  story  wood  frame: 
most  recent  use — open- 
barracks  with  gang  latrines. 

Leavenworth4-NCO  Club  Building 
C  }mmand 
ijeavenworth  KS  66027- 

:  Army 
$19110148 


gloss 


sq.  ft.;  2  story  wood 
termite  infested: 
scheduled  to  be  vacated 
-site  use  only. 


Christian  KY  42223- 

Army 
fel9010937 


n  ;y: 


.  ft;  two  story;  possible 
rfecent  use — barracks. 


BIdgs.  126. 141. 14^  149. 161. 165. 167. 169. 143 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Numbers)  219010938.  219010940- 

219010946.  219013139 
Status:  Underutilised 
Comment:  12576  S(  {.  ft.  each:  two  story; 

possible  asbestc  s. 


Bldg.  122 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219010939 

Status:  Underutilized 

Comment:  1488  sq.  ft.;  two  story;  possible 

asbestos;  most  recent  use — storage  and 

administration. 

Bldg.  2244 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219010948 

Status:  Underutilized 

Comment:  4248  sq.  ft.;  possible  asbestos:  two 

story:  most  recent  use — storage. 
Bldg.  3110 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219010950 
Status:  Unutilized 
Comment:  1000  sq.  ft;  one  story;  possible 

asbestos;  most  recent  use — administration. 
BldgS.  5954.  5956.  5958.  5960 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Numbers:  219010953.  219010956. 

219010958.  219010961 
Status:  Unutilized 
Comment:  2179  sq.  ft  each:  one  story: 

possible  asbestos:  most  recent  use — 

Military  Vehicle  Maintenance  Shop. 

Organizational. 
Bldg.  6605 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219010968 
Status:  Underutilized 
Comment:  1968  sq.  ft.;  one  story:  most  recent 

use — storage. 
Bldg.  3148 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219013223 
Status:  Underutilized 
Comment:  2200  sq.  ft.;  1  story:  possible 

asbestos:  selected  periods  used  for 

military/ training  exercises. 

Louisiana 

Bldg.  417 

8th  Street 

Fort  Polk  Co:  Vernon  LA  71459-5000 

Landhoiding  Agency:  Army 

Property  Number  219012682 

Status:  Unutilized 

Comment:  7670  sq.  ft;  2  story  temporary 

wood  frame:  possible  asbestos:  most  recent 

use— BOQ 
Bldg.  7124 
Reserve  Road 

Fort  Polk  Co:  Vernon  LA  71459-5000 
Landhoiding  Agency:  Army 
Property  Number  219012688 
Status:  Unutilized 
Comment  2500  sq.  ft.;  1  story  temporary 

wood  frame;  most  recent  use — recreation 

room. 
BIdgs.  712&-7132.  7134-7135.  7161-7163.  7166- 

7168 


Fort  Polk  Co:  Vernon  LA  71459-5000 

Landhoiding  Agency:  Army 

Property  Numbers:  219012689-219012892. 

219012694-219012695.  21901289&-219012704 
Status:  Unutilized 
Comment:  4957  sq.  ft.  each;  2  story  temporary 

wood  frame;  possible  asbestos;  most  recent 

use — barracks. 

Bldg.  7143 

"D"  Avenue 

Fort  Polk  Co:  Vernon  LA  71459-5000 

Landhoiding  Agency:  Army 

Property  Number  219012696 

Status:  Unutilized 

Comment:  2250  sq.  ft;  1  story  temporary 

wood  frame;  possible  asbestos;  most  recent 

use— dining  facility 
Bldg.  T-7157 
Guard  Road 

Fort  Polk  Co:  Vernon  LA  71459-5000 
Landhoiding  Agency:  Army 
Property  Number  219012698 
Status:  Unutilized 
Comment  4357  sq.  ft;  2  story:  possible 

asbestos;  most  recent  use — barracks. 
Bldg.  7183 
"D"  Avenue 

Fort  Polk  Co:  Vernon  LA  71459-5000 
Landhoiding  Agency:  Army 
Property  Number  219012705 
Status:  Unutilized 
Comment:  2630  sq.  ft;  1  story  temporary 

wood  frame:  possible  asbestos;  most  recent 

use — dining  facility. 

Bldg.  7184 

"D"  Avenue 

Fort  Polk  Co;  Vernon  LA  n459-5000 

Landhoiding  Agency:  Army 

Property  Number:  219012706 

Status:  Unutilized 

Comment:  2630  sq.  ft.;  1  story  temporary 

wood  frame;  possible  asbestos;  most  recent 

use — dining  facility. 
Bldg.  7187 
"D"  Avenue 

Fort  Polk  Co:  Vernon  LA  71459-5000 
Landhoiding  Agency:  Army 
Property  Number  219012707 
Status:  Unutilized 
Comment  2250  sq.  ft.;  1  story  temporary 

wood  frame:  possible  asbestos:  most  recent 

use— dining  facility. 
Bldg.  7304 
Armored  Road 

Fort  Polk  Co:  Vernon  LA  71459-5000 
Landhoiding  Agency:  Army 
Property  Number  219012712 
Status:  Unutilized 
Comment:  6103  sq.  ft;  2  story  temporary 

wood  frame:  most  recent  use — storage. 
Bldg.  7430 
1st  Street 

Fort  Polk  Co:  Vernon  LA  71459-5000    . 
Landhoiding  Agency:  Army 
Property  Number  219012715 
Status:  Unutilized 
Comment:  4987  sq.  ft.;  2  story  temporary 

frame:  most  recent  use — storage. 

Bldg.  8026 

10th  Street 

Fort  Polk  Co:  Vernon  LA  71459-5000 

Landhoiding  Agency:  Army 

Property  Number  219012724 

Status:  Underutilized 
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Comment:  2580  sq.  ft.;  1  story  temporary 

wood  frame:  most  recent  use — storage. 
BIdg.  8226 
12th  Street 

Fort  Polk  Co:  Vernon  LA  71459-5000 
Landholding  Agency:  Amy 
Property  Nuoiber  219012729 
Status:  Unutilized 
Comment:  2050  sq.  ft.;  1  story  temporary 

wood  frame;  possible  asbestos:  most  recent 

use— dining  facility. 
Bldg.  7175 
Fort  Polk 
3rd  Street 

Fort  Polk  Co:  Vernon  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219013770 
Status:  Excess 
Comment:  7527  sq.  ft.;  temporary  wood 

structure;  scheduled  for  demolition; 

seriously  deteriorated. 

Massachusetts 

Bldgs.  T-2732,  T-2281 

Fort  Devens 

Fort  Devens  Co:  Middlesex/Worce  MA 

01433- 
Landholding  Agency:  Army 
Property  Numbers:  219012343-219(n2344 
Status:  Unutilized 
Comment:  0351  sq.  ft.,  wood,  two  stories, 

most  recent  use — housing. 
Bldg.  T-201 
Fort  Devens 
Fort  Devens  Co:  Middlesex/Woroe  MA 

01433- 
Landholding  Agency:  Army 
Property  Number  219012363 
Status:  Unutilized 
Comment:  1000  sq  ft.:  wood  structure-needs 

rehab,  no  sanitary  bdUties,  most  recent 

use— company  admin/supply. 

Maryland 

Bldg.  2030 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-SOOl 

Landholding  Agency:  Anny 

Property  Number  219011418 

Status:  Unutilized 

Comment:  3302  sq  ft,  one  story,  possible 

asbestos. 
Bldg.  2174 

Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number  219011419 
Status:  Unutilized 
Comment;  3540  sq  ft.;  poor  condition;  utilities 

disconnected;  one  story;  possible  asbestos. 
Bldg.  3243 

Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number  219011420 
Status:  Unutilized 
Comment:  11800  sq  ft.,  possible  asbestos,  two 

story,  potential  utilities. 
Bldg.  3244 

Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number  219011421 
Status:  Unutilized 
Comment:  3302  sq  ft.,  one  story,  possible 

asbestos,  potential  utilities. 


Bldgs.  3621-3624.  3636-3629,  3634-3635,  3637. 

JIVJ9  Ju4Z 
Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21006-5001 
Landholding  Agencjr:  Army 
Property  Numbers:  219011422-219011425. 

2199011427-219011430.  219011435- 

219011437,  2199011430-219011442 
Status:  Unutilized 
Comment:  4720  tq  ft  each,  two  story. 

possible  asbestos,  poor  condition,  utilities 

discoiutected. 
Bldg.  3625 

Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21006-5001 
Landholding  Agency:  Army 
Property  Number:  219011426 
Status:  Unutilized 
Comment:  2031  sq  ft.,  one  story,  utilides 

disconnected,  poor  condition,  possible 

asbestos. 
Bldg.  3630 

Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number.  219011431 
Status:  Unutilized 
Comment  1750  sq  ft^  one  story,  possible 

asbestos,  poor  condition,  utilities 

disconnected. 
Bldg.  3631.  3632 
Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  219011432-219011433 
Status:  Unutilized 
Comment:  1513  sq  ft,  each,  one  story. 

possible  asbestos,  poor  condition,  utilitie* 

disconnected. 
Bldg.  3633 

Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number.  219011434 
Status:  Unutilized 
Comment;  1754  sq  ft.  one  story,  utilities 

disconnected,  possible  asbestos,  poor 

conditiorL 

Bldg.  3638 

Aberdeen  Proving  Ground 

Aberdeen  City  Co;  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219011438 

Status;  Unutilized 

Comment- 18880  sq  ft^  one  story,  utilities 

disconnected,  possible  asbestos,  poor 

condition. 
Bldg.  3643 

Aberdeen  Proving  Ground 
Aberdeen  Qty  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number  219011443 
Status;  Unutilized 
Comment  1750  sq  ft.,  one  story,  utilities 

disconnected,  possible  asbestos,  poor 

condition. 

Bldg.  3644 

Aberdeen  Proving  Ground 

Aberdeen  City  Co;  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219011444 

Status:  Unutilized 

Comment;  1541  sq  ft,  one  story,  utilities 

disconnected,  possible  asbestos,  poor 

condition. 


Bldg.  3645 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21006-6001 

LandhoWing  Agency;  Army 

Property  Number  219011445 

Status;  Unutilized 

Comment  1541  sq  ft.,  one  story,  utilities 

discoraiected.  possible  asbestos,  poor 

condition. 
Bldg.  3646 

Aberdeen  Proving  Ground 
Aberdeen  City  Co:  Harford  MD  21005-SOOl 
Landholding  Agency:  Army 
Property  Number  219011446 
Status;  Unutihzed 
Comment  1750  sq  ft,  one  story,  utilities 

discoonected,  possible  asbestos,  poor 

condition. 
Bldg.  E4736 

Aberdeen  Proving  Ground 
Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-S542S 
Landholding  Agency:  Army 
Property  Number  219012621 
Status;  Unutilized 
Comment;  Possible  contamination — under 

study:  potentisJ  utilities. 

Bldg.  4723 

Aberdeen  Proving  Ground 
Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-6425 
Landholding  Agency:  Army 
Property  Number  219012643 
Status:  Unutilized 

Comment:  3250  sq.  ft.;  potential  utilities:  poor 
conditions;  possible  asbestos. 

Bldg.  5104 

Aberdeen  Proving  Ground 
Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-642S 
Landholding  Agency:  Army 
Property  Number  219012644 
Status:  Unutilized 

Comment:  624  sq.  ft.:  trailer  potential 
utilities,' poor  ooodition. 

Bldg.  E5878 

Aberdeen  Pro\Tng  Ground 
Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-642S 
Landholding  Agency:  Army 
f^perfy  Number  219012652 
Status:  Unutilized 

Comment;  213  sq.  f».;  structural  deficiencies; 
possible  abestoe;  and  contaminatioft. 

Bldg.E5879 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-65425 

Landholding  Agency:  Army 

Property  Number  219012653 

Status:  Unutilized 

Comment:  213  sq.  ft.;  possible  asbestos  and 

contamination;  no  utilities;  most  recent 

use — igloo  storage. 

Bldg.  E5e74 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co;  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012854 

Status:  Unutilized 

Comment:  272  sq.  ft.:  possible  asbestos  and 

contamination;  most  recent  use — 

headquarters  building. 
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Harford  MD  21010-5425 

;  Anny 
219012666 

:  possible  asbestos:  most 
ng  station. 

Ground 

Harford  MD  21010-5425 

:  Army 
219012667 

t.:  1  story:  structural 

ble  asbestos  and 
1  nost  recent  use — general 


BIdg.  10302 

Aberdeen  ProvingjCround 
Edgewood  Area 
Aberdeen  City  Co: 
Landholding  Agen^: 
Property  Number 
Status:  Unutilized 
Comment:  42  sq.  fi 
recent  use — pun  ipi 

Bldg.  E5978 
Aberdeen  Proving 
Edgewood  Area 
Aberdeen  City  Co 
Landholding  Agency: 
Property  Number 
Status:  Unutilized 
Comment:  256  sq. 

deficiencies:  po^si 

contamination: 

storehouse. 

Bldg.  E5975 

Aberdeen  Provin^Ground 

Edgewood  Area 

Aberdeen  City  Co}  Harford  MD  21010-5425 

Landholding  Ager  cy:  Anny 

Property  Number  1219012877 

Status:  Unutilized 

Comment:  650  sq.  tt:  possible  contamination: 
structural  defici  incies;  most  recent  use 
training  exercisi  is/chemicals  and 
explosives:  pote  ntial  use — storage. 

Bldg.  6928 

Taylor  Avenue 

Fort  Meade  Co:  Aiine  Anmdel  MD  21061- 

Landholding  Ager  cy:  Anny 

Property  Number  219013605 

Status:  Unutilized 

Comment:  1275  sq  ft.:  1  story  frame  with 

basement  (216  s  :\.  ft):  possible  asbestos: 

termite  damage 
Bldg.  832 
Fort  Meade 
15th  Street 

Fort  Meade  Co;  Ahne  Arundel  MD  21061- 
Landholding  Ager  cy:  Army 
Property  Number  219013608 
Status:  Unutilized 
Comment:  2208  st]  ft.:  1  story  wood  frame: 

possible  asbest  is:  needs  major  rehab. 
Bldg.  841 
Fort  Meade 
15th  Street 

Fort  Meade  Co:  Ahne  Arundel  MD  21061 
Landholding  Agei  cy:  Anny 
Property  Number  219013610 
Status:  Unutilized 
Comment:  3537  sc .  ft.;  1  story  with  balcony: 

possible  asbest  >&;  no  fumance:  needs 

major  rehab. 
Bldg.  143 
Fort  Meade 
1st  and  Saxton  Stl«ets 
Fort  Meade  Co:  A  nne  Anuidel  MD  21061- 
Landholding  Agency:  Army 
Property  Numbers  219013611 
Status:  Unutilizec 
Comment:  7670  s< .  ft.:  2  story  wood  frame: 

possible  asbest  )s:  needs  rehab:  no  furnace. 
Bldg.  2250A 
Fort  Meade 
Fort  Meade  Co:  /\|nne  Arundel  MD  20755- 

5115 
Landholding  Ageiicy:  Army 
Property  Number  219013612 
Sta  us:  Unutilizei 


IMI 


Comment:  240  sq.  ft:  1  story  metal/wood 
shed:  structurally  unsound:  potential  use — 
storage. 

Bldg.  2173 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219013772 

Status:  Unutilized 

Comment:  3540  sq.  ft;  1  story  temporary 

frame;  possible  asbestos:  most  recent  use — 

barracks. 
Bldg.  197 

Fort  George  G.  Meade 
1st  and  Chisholm  Streets 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number  219014848 
Status:  Unutilized 
Comment:  7670  sq.  ft:  2  story  wood  frame: 

needs  rehab:  secured  area  with  alternate 

access;  possible  asbestos. 
Bldgs.  508,  T-356,  2229.  543.  509.  364.  357.  353. 

240a  2413.  2417.  2418 
Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Anmdel  MD  20755- 
Landholding  Agency:  Anny 
Property  Numbers:  219014849,  219014862- 

219014863,  219014866-219014867,  219014869, 

219014871-219014872,  219014874-219014877 
Status:  Unutilized 
Comment:  4720  sq.  ft.  each;  2  story  wood 

frame:  needs  rehab:  most  recent  use — 

storage:  secured  area  with  alternate  access; 

possible  asbestos. 
Bldg.  4461 

Fort  George  G.  Meade 
Lewllyn  Avenue 

Fort  Meade  Co:  Anne  Anmdel  MD  20755- 
Landholding  Agency:  Army 
Property  Number  219014850 
Status:  Unutilized 
Comment:  16594  sq.  ft;  2  story  concrete 

block;  needs  rehab;  secured  area  with 

alternate  access;  possible  asbestos;  most 

recent  use — branch  exchange. 

Bldg.  3187 

Fort  George  G.  Meade 

Mac  Arthur  Road 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Anny 

Property  Number  219014851 

Status:  Unutilized 

Comment:  1914  sq.  ft;  1  story  wood  frame; 

needs  rehab;  secured  area  with  alternate 

access;  possible  asbestos. 
Bldg.  6599 

Fort  George  G.  Meade 
Zimborski  Road 

Fort  Meade  Co:  Anne  Anmdel  MD  20755- 
Landholding  Agency:  Anny 
Property  Number  219014852 
Status:  Unutilized 
Conunent  4173  sq.  ft;  1  story  wood  frame; 

needs  rehab:  secured  area  with  alternate 

access. 
Bldgs.  37a  373 
Fort  George  C.  Meade 
Fort  Meade  Co:  Aime  Anmdel  MD  2075S- 
Landholding  Agency:  Anny 
Property  Numbers:  219014853-219014854 
Status:  Unutilized 
Comment:  1144  sq.  ft  each;  1  story  wood 

frame:  secured  area  with  alternate  access; 


possible  asbestos:  most  recent  use — 

storage. 
Bldgs.  2815,  267.  369.  T-359 
Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army.^ 
Property  Numbers:  219014855-219014856. 

219014868,  219014870 
Status:  Unutilized 
Comment:  2208  sq.  ft.;  1  story  wood  frame; 

needs  rehab:  secured  area  with  alternate 

access;  possible  asbestos. 
Bldg.  T-6357 
Fort  George  G.  Meade 
Hodges  Street 

Fort  Meade  Co:  Anne  Anmdel  Md  20755- 
Landholding  Agency:  Army 
Property  Number  219014857 
Status:  Unutilized 
Comment:  2360  sq.  ft.;  1  story  wood  frame: 

needs  rehab:  secured  area  with  alternate 

access;  possible  asbestos. 

Bldg.  6205 

Fort  George  G.  Meade 

Rock  Avenue 

Fort  Meade  Co:  Anne  Arundel  Md  20755- 

Landholding  Agency:  Army 

Property  Number  219014858 

Status:  Unutilized 

Comment:  sq.  ft;  1  story  wood  frame;  secured 
area  with  alternate  access;  possible 
asbestos;  most  recent  use — storage. 

Bldg.  6212 

Fort  George  C.  Meade 

Rock  Avenue 

Fort  Meade  Co:  Anne  Anmdel  Md  20755- 

Landholding  Agency:  Army 

Property  Number  219014859 

Status:  Unutilized 

Comment:  2220  sq.  ft;  1  story  wood  frame: 
needs  rehab;  secured  area  with  alternate 
access;  most  recent  use — storage. 

Bldg.  2816 

Fort  George  G.  Meade 

Chisholm  Street 

Fort  Meade  Co:  Anne  Anmdel  Md  20755- 

Landholding  Agency:  Army 

Property  Number  219014860 

Status:  Unutilized 

Comment:  1676  sq.  ft:  1  story  wood  frame; 

secured  area  with  alternate  access; 

possible  asbestos;  most  recent  use — 

storage. 
Bldg.  2817 

Fort  George  G.  Meade 
Chisholm  Street 

Fort  Meade  Co:  Aime  Anmdel  Md  20755- 
Landholding  Agency:  Anny 
Property  Number  219014861 
Status:  Underutilized 
Comment:  3663  sq.  ft.;  1  story  wood  frame: 

possible  asbestos;  secured  area  with 

alternate  access;  most  recent  use — storage. 

Bldg.  649 

Fort  George  G.  Meade 

Chamberlain  Avenue 

Fort  Meade  Co:  Anne  Arundel  Md  207»- 

Landholding  Agency:  Army 

Property  Number  219014864 

Status:  Underutilized 

Comment:  2594  sq.  ft.;  1  story  wood  frame; 
possible  asbestos:  secured  area  with 
alternate  access;  needs  rehab:  most  recent 
use — storage. 
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BIdg.  269 

Fort  George  G.  Meade 

Chisholm  Street 

Fort  Meade  Co:  Anne  Arundel  Md  2075&- 

Landholding  Agency:  Army 

Property  Number  219014873 

Status:  Underutilized 

Comment:  3537  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  needs  rehab;  secured 

area  vsrith  alternate  access;  most  recent 

use — storage. 
Btdg.  2419 

Fort  George  G.  Meade 
Behind  Bldg  2427-^amie  Pyle  Street 
Fort  Meade  Co:  Anne  Arundel  Md  20755- 
Landholding  Agency:  Army 
Property  Number  219014878 
Status:  Underutilized 
Comment:  2441  sq.  ft.;  1  story  wood  frame; 

needs  rehab;  possible  asbestos;  secured 

area  with  alternate  access;  most  recent 

use — arms  room. 
Bldg.  2425 

Fort  George  G.  Meade 
Eamie  Pyle  Street 

Fort  Meade  Co:  Anne  Arundel  Md  20755- 
Landholding  Agency:  Army 
Property  Number  219014879 
Status:  Unutilized 
Conmient:  1843  sq.  ft.;  1  story  wood  frame; 

needs  rehab;  sectired  area  with  alternate 

access;  possible  asbestos. 
Bldg.  2426 

Fort  George  G.  Meade 
Eamie  Pyle  Street 

Fort  Meade  Co:  Anne  Arundel  Md  20755- 
Landholding  Agency:  Army 
Property  Number  219014880 
Status:  Unutilized 
Comment:  7670  sq.  ft.;  1  story  wood  frame; 

needs  rehab;  secured  area  with  alternate 

access;  possible  asbestos. 
Bldg.  2427 

Fort  George  G.  Meade 
Eamie  Pyle  Street 

Fort  Meade  Co;  Anne  Arundel  Md  20755- 
Landholding  Agency:  Army 
Property  Number  219014881 
Status:  Unutilized 
Comment:  8150  sq.  ft.;  2  story  wood  frame; 

needs  rehab;  sectired  area  %vith  alternate 

access;  possible  asbestos. 
Bldg.  2840 

Fort  George  G.  Meade 
Eamie  Pyle  Street 

Fort  Meade  Co:  Anne  Arundel  Md  20755- 
Landholding  Agency:  Army 
Property  Number  219014882 
Status:  Unutilized 
Comment:  2250  sq.  ft.;  1  story  wood  frame: 

needs  rehab;  possible  asbestos;  secured 

area  with  alternate  access. 
Bldg.  2847 

Fort  George  G.  Meade 
Eamie  Pyle  Street 

Fort  Meade  Co:  Anne  Arundel  Md  20755- 
Landholding  Agency:  Army 
Property  Number  219014883 
Status:  Unutilized 
Comment:  3663  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  secured  area  with 

alternate  access;  most  recent  use — gym. 
Bldg.  6599 

Fort  George  G.  Meade 
6599  Zimborski  Road 


Fort  Meade  Co:  Anne  Arundel  Md  20755-S115 

Landholding  Agency:  Army 

Property  Number  219030002 

Status:  Unutilized 

Comment:  4173  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  needs  major  rehab;  most 

recent  use — PX  exchange  facility. 
Bldg.  3187 

Fort  George  G.  Meade 
3187  MacArthur  Road 

Fort  Meade  Co:  Anne  Arundel  Md  20756-6115 
Landholding  Agency:  Army 
Property  Number  219030003 
Status:  Unutilized 
Comment:  1914  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  needs  major  rehab;  most 

recent  use — storage. 
Bldg.  2426 

Fort  George  G.  Meade 
2428  Eamie  Pyle  Street 
Fort  Meade  Co:  Anne  Arundel  Md  20755-5115 
Landholding  Agency:  Army 
Property  Number  219030005 
Status:  Unutilized 
Comment:  1  story  wood  frame;  needs  major 

rehab;  possible  asbestos;  secured  area  with 

alternate  access;  potential  utilities;  most 

recent  use — storage. 
Bldg.  533 

Fort  George  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 

6115 
Landholding  Agency:  Army 
Property  Number  219040001 
Status:  Unutilized 
Comment:  6525  sq.  ft.;  one  story;  wood  frame; 

possible  asbestos;  needs  major  rehab; 

secured  area  w/altemate  access. 
Bldg.  523 

Fort  George  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 

5115 
Landholding  Agency:  Army 
Property  Numl^r  219040002 
Status:  Unutilized 
Comment:  4307  sq.  ft.;  one  story;  wood  frame; 

possible  asbestos;  needs  major  rehab; 

secured  area  w/altemate  access. 
Bldg.  194 

Fort  George  G.  Meade 
V4  Street 

R  Meade  Co:  Anne  Arundel  MD  20755 
Landholding  Agency:  Army 
Property  Number  219120252 
Status:  Unutilized 
Comment:  1550  sq.  fl..  wood  frame,  possible 

asbestos,  needs  rehab,  most  recent  \ 

storage,  oH'-site  use  only. 

MinneaoU 

Le  Sueur  USAR  Center 
620  Turill  Street 

Le  Sueur  Co:  Le  Sueur  MN  56058- 
Landholding  Agency:  Army 
Property  Number  219013558 
Status:  Underutilized 
Comment:  4316/1325  sq.  ft.;  1  story;  most 
recent  use — storage. 

Nevafia 

Bldgs.  00425-00449 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthome  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 


Property  Numbers:  219011946-219011952, 
219011954.  219011956.  219011959.  219011961, 
219011964.  219011968.  21901197a  219011974, 
219011976-219011978,  21901198a  219011962, 
219011984,  219011987,  21901199a  219011994. 
219011996 

Status:  Unutilized 

Comment:  1310-1640  sq.  ft.  each,  one  floor 
residential,  semi/wood  construction,  good 
condition. 

NewYock 

Bldg.  503 

Fort  Totten 

Ordnance  Road 

Bayside  Co:  Queena  NY  11357- 

Landholding  Agency:  Army 

Property  Number  219012564 

Status:  Unutilized 

Comment:  510  sq.  fl.,  1  floor,  most  recant 

use — storage,  needs  major  rehab/no 

utilities. 
Bldg.  323 
Fort  Totten 
Story  Avenue 

Bayside  Co:  Queens  NY  1135&- 
Landholding  Agency:  Army 
Property  Number  219012567 
Status:  Unutilized 
Comment:  30000  sq.  ft.,  3  floors,  most  recent 

use — barracks  &  mess  facility,  needs  major 

rehab. 
Bldg.  304 
Fort  Totten 
Shore  Road 

Bayside  Co:  Queens  NY  11358- 
Landholding  Agency:  Army 
Property  Number  219012570 
Status:  Unutilized 
Comment:  9610  sq.  ft.,  3  floors,  most  recent 

use — hospital,  needs  major  rehab/utihtiea 

disconnected. 

Bldg.  211 

Fort  Totten 

211  Totten  Avenue 

Bayside  Co:  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Number  219012573 

Status:  Unutilized 

Comment:  6329  sq.  ft.,  3  floors,  most  recent 

use — family  housing,  needs  major  rehab. 

utilities  disconnected. 
Bldg.  332 
Fort  Totten 
Theater  Road 

Bayside  Co:  Queens  NY  11359- 
Landholding  Agency:  Army 
Property  Number  219012578 
Status:  Unutilized 
Comment:  6288  sq.  ft..  1  floor,  most  recent 

use — theater  w/stage,  needs  major  rehab, 

utilities  disconnected. 

Bldg.  504 

Fort  Totten 

Ordnance  Road 

Bayside  Co:  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Number  219012580 

Status:  Unutilized 

Comment:  490  sq.  ft.,  1  floor,  most  recent 

use — storage,  no  utilities,  needs  major 

rehab. 
Bldg.  322 
Fort  Totten 
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322  Story  Avenue 

Bajfside  Co:  Queeni  NY  11359- 

Landhotding  fiigemy-  Army 

Property  Number  319012583 

StatuK  Unutilized 

Comment:  30000  sq]  ft..  3  noors.  most  recent 

use — barracks,  n^ess  &  administration. 

utiKtiea  diaconnected.  needs  rehab. 

Bldg.  328 

Fort  Totten 

326  Pratt  Avenue 

Bayside  Co:  Queen|  NY  11359- 

•jindholding  Ajjeney:  Army 

Property  Number  219012588 

Status:  Unutilized 

Tomment:  6000  sq.  ft..  2  floors,  most  recent 

use — storage.  ofTlces  A  residential,  utilities 

disconnected/netds  rehab. 

Bldg.  627 

US.  Military  Acadimy— West  Point 

Pitcher  Road.  Nortii  Dock 

Highland  Co:  Oranfe  NY  10996-1592 

Landholding  fligencff-  Army 

Property  Number  ^9030185 

Status:  Unutilized 

Comment:  23185  s<t,  ft:  1  story  wood  b-ame: 
needs  rehab;  pretence  of  asbestos;  most 
recent  use — storri^  warehouse:  scheduled 
to  be  vacant  9/1^. 

Oklahoma 

Bldg.  T-931 
Fort  Sill 

931  Fort  Sill  Blvd. 

Lawton  Co:  Comanfche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  ^9011239 
Status:  Unutilized 
Comment:  5174  sq.  It;  stnicturally  unsound: 
wood  frame:  1  flc  or  asbestOK  WWQ  Bldg. 

Bldg.  T-2S30 
Fort  Sill 

2530  Sheridan  Roac 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agenqy:  Army 
Property  Number  319011246 
Status:  Unutilized 

Comment:  3988  sq.  ft.;  structurally  unsound: 
asbestos:  wood  {  ame;  2  fkKtrs.  WWH  Bldg. 

Bldgs.T-2531.T-2SJ2 

Fort  Sill 

Lawton  Co:  Comaiiiie  OK  73S03-6100 

Landholding  Agenqy:  Army 

Property  Numbers:  219011248.  219011250 

Status:  Unutilized 

Comment:  1990  sq.  ft:  structurally  unsound 

asbestos:  wood  ^ame.  2  floors,  WAMI  Bldg. 
Bldg.  T-2533 
Fort  Sill 

2533  Sheridan  Road 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agenqy:  Army 
Property  Number  219011252 
Status:  Unutilized 
Comment  1976  sq.  ft:  structurally  unsound: 

asbestos:  wood  f  -ame:  2  floors.  WWII  Bldg. 
Bldgs.  T-2544.  T-2J  45  thru  T-2548 
Fort  Sill  ' 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agenoy:  Army 
Property  Numberr  219011253,  219011255. 

219011257-219011258,  219011280 
Status:  Unutilized 
Comment:  1994  sq.  ft  each:  asbestos:  wood 

frame;  2  floors,  n  a  operating  sanitary 

facilities;  most  n  cent  use — barracks. 


Bldg.  T-2S84 
Fort  Sill 

2564  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numt>er  219011284 

Status:  Unutilized 

Comment  1165  sq.  ft.;  asbestos:  wood  frame: 

1  floor  most  recent  use — administrative/ 

supply. 
Bldg.  7-2565 
Fort  Sill 

2565  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011286 

Status:  Unutilized 

Comment  1196  sq.  ft;  asbestos:  wood  frame; 

1  floor  most  recent  use — administrative/ 

supply. 
BMg.T-2See 
FortSiU 

2566  Currie  Road 

Lawton  Co:  Comanche  OK  73509-SlOO 

Landholding  Agency:  Army 

Property  Nnmber  219011287 

Status:  Unutilized 

Comment  1179  sq.  ft:  asbestos;  wood  frame: 

1  floor  most  recent  use — administrative/ 

supply. 
Bldg.  T-2e01 
Fort  Sill 

2601  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Nnmber.  219011272 
Status:  Unutilized 
Comment:  1800  aq.  ft;  2  story  wood  frame: 

possible  asbestos;  possible  structure 

deficiencies. 
Bldg.  T-2808 
Fort  Sill 

2606  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011273 
Status:  UnutUizad 
Comment  2722  sq.  ft;  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-2613 
Fort  Sill 

2613  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011276 

Status:  Unutilized 

Comment:  4800  sq.  ft:  possible  asbestos. 

wood  frame,  2  floors;  most  recent  use — 

barracks. 
Bldg.  T-2614 
Fort  Sill 

2614  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011278 

Status:  Umililised 

Comment:  3778  sq.  ft:  possible  asbestos: 

wood  frame:  two  floors;  most  recent  use — 

barracks. 
Bldg.  T-2615 
Fort  Sill 

2815  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 


Property  Number  219011279 

Status:  Unutilized 

Comment  3778  sq.  ft.;  possible  asbestos: 

wood  frame:  2  floors:  most  recent  use — 

barracks. 
Bldgs.  T-2820  thru  T-2622.  T-2628,  T-2627 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219011281,  219011283. 

219011285.  219011291-219011292 
Status:  Unutilized 
Comment  2370  sq.  ft.  each;  2  story  wood 

frame;  possible  asbestos:  possible  structure 

deficiencies. 
Bldg.  T-2823 
Fort  Sill 

2823  RingoW  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011287 
Status:  Unutilized 
Comment  2400  sq.  ft.:  2  story  wood  frame: 

asbestos:  possible  structure  deficiencies. 
Bldg.  T-2824 
Fort  Sill 

2624  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011288 

Status:  Unutinzed 

Comment:  3738  sq.  ft:  possible  asbestos. 

wood  frame;  2  floors;  most  recent  use— day 

room. 
Bldg.  T-262S 
Fort  Sill 

2625  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011289 

Status:  Unutilized 

Comment:  3664  sq.  ft.;  wood  frame;  2  floors: 

possible  asbestos;  most  recent  use — 

barracks. 
Bldg.  T-282B 
Fort  Sill 

2628  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011294 
Status:  Unutilized 
Comment:  3664  sq.  ft.;  possible  asbestos: 

wood  frame;  2  floors:  most  recent  use — 

barracks. 
Bldg.  T-2829  thru  T-2831 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219011296.  219011298. 

219011299 
Status:  Unutilized 
Comment  3664  sq.  ft:  wood  frame:  2  floors: 

possible  asbestos;  most  recent  use — 

barracks. 
Bldg.  T-28S0 
Fort  Sill 

250  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011301 
Status:  Unutilized 
Comment  4021  sq.  ft:  2  story;  possible 

asbestos;  possible  structure  deflciencies. 
Bldg.  T-2781 
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Fort  Sill 

2781  Ringold  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011312 

Status:  Unutilized 

Comment:  2229  sq.  ft.;  structurally  unsound; 

wood  frame;  2  floors;  asbestos. 
BIdg.  T-2931 
Fort  Sill 

2931  Currie  Road 

Lawton  Co:  Comanche  OK  73503-6100 
Landholding  Agency:  Army 
Property  Number  219011313 
Statu8;-Unutili2ed 
Comment:  435  sq.  ft.;  structurally  unsoimd; 

asbestos;  wood  frame:  1  floor. 
BIdg.  T-3507 
Fort  Sill 

3507  Sheridan  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011315 

Status:  Unutilized 

Comment:  2904  sq.  ft.;  possible  asbestos; 

potential  heavy  metal  contamination;  wood 

frame;  most  recent  use — chapeL 
BIdg.  T-3508 
Fort  SiU 

3508  Sheridan  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011316 

Status:  Unutilized 

Comment:  1964  sq.  ft.;  structurally  unsound; 

asbestos;  wood  frame;  1  floor,  WWII  BIdg. 
BIdg.  T-3514 
Fort  Sill 

3514  Sheridan  Road 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011322 
Status:  Unutilized 
Comment:  1917  sq.  ft.;  possible  asbestos; 

wood  frame;  most  recent  use — 

administrative. 
BIdg.  T-3S16 
Fort  Sill 

3516  Sheridan  Road 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011324 
Status:  Unutilized 
Comment:  1945  sq.  ft.;  possible  asbestos; 

wood  frame;  most  recent  use — 

administrative. 
BIdg.  T-3518 
Fort  Sill 

3518  Sheridan  Road 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011325 
Status:  Unutilized 
Comment:  2345  sq.  ft.;  possible  asbestos; 

wood  frame;  most  recent  use — 

Headquarters  BIdg. 
BIdg.  T-3524 
Fort  SiU 
3524  Walker  St. 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011327 
Status:  Unutilized 
Comment:  1603  sq.  ft.;  stnicturally  unsound; 

asbestos;  wood  frame:  1  floor,  WWII  BIdg. 


Bldgs.  T-3527,  T-3529 

Fort  Sill 

Sheridan  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numbers:  219011328,  219011330 

Status:  Unutilized 

Conunent:  2370  sq.  ft.  each;  structurally 

unsound:  asbestos;  wood  frame;  2  floors; 

WWU  BIdg. 
BIdg.  T-3534 
Fort  Sill 

3534  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011331 
Status:  Unutilized 
Comment:  2467  sq.  ft.;  structurally  unsound; 

asbestos;  wood  frame:  1  floor,  WWII  BIdg. 
BIdg.  T-3562 
Fort  Sill 

3562  Packard  Street 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011334 
Status:  Unutilized 
Comment:  1027  sq.  fL;  possible  asbestos; 

wood  frame:  most  recent  use — storage. 
BIdg.  T-3638 
Fort  SiU 

3638  Scott  Street 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011336 
Status:  UnutiUzed 
Conmient:  1618  sq.  ft.;  2  story  wood  frame; 

possible  asbestos;  possible  structured 

deficiencies. 

BIdg.  T-3760 

FortSUl 

3760  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011337 

Status:  Unutilized 

Comment:  2787  sq.  ft.;  structuraUy  unsound: 
possible  asbestos;  one  story  wood  frame. 

BIdg.  1-3760 

FortSai 

3767  HarteU  Road. 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011339 

Status:  Unutilized 

Comment:  2468  sq.  ft.;  structuraUy  unsound: 
possible  asbestos:  one  story  wood  frame. 

Bldgs.  T-3779,  T-3780 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numbers:  219011343,  219011344 

Status:  Unutilized 

Comment:  4720  sq.  ft.  each;  possible  asbestos, 
wood  frame,  2  floora,  most  recent  use- 
barracks. 

BIdg.  T-3781 

Fort  SiU 

3781  HarteU  Blvd. 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Niunber  219011345 

Status:  Unutilized 

Comment:  2781  sq.  fl^  stnicturally  unsound, 
possible  asbestos;  one  story  wood  frame. 

BIdg.  3788 


Fort  Sill 

3788  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011346 
Status:  Unutilized 

Comment:  2758  sq.  ft.;  structurally  unsound, 
possible  asbestos,  one  story  wood  frame. 
BIdg.  T-4520 
Fort  Sill 

4520  Bragg  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011347 

Status:  Unutilized 

Comment:  1249  sq.  ft.;  1  story  wood  frame, 

possible  asbestos,  possible  structural 

deficiencies. 
BIdg.  T-4363 
Fort  Sill 

4363  McKee  Street 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011348 
Status:  Unutilized 
Comment:  1947  sq.  ft.;  some  utilities:  possible 

structural  deficiencies:  possible  asbestos. 
BIdg.  T-t521 
Fort  SiU 

4521  Wilson  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011352 
Status:  Unutilized 

Comment:  3833  sq.  ft.;  1  floor,  wood  frame, 
asbestos,  most  recent  use-classroom. 

BIdg.  T-4375 

Fort  SiU 

4375  Bragg  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011356 

Status:  Unutilized 

Comment:  1102  sq.  ft.;  structuraUy  unsound; 

possible  asbestos. 
BIdg.  T-4525 
Fort  SiU 

4525  Wilson  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011363 

Status:  Unutilized 

Comment:  1636  sq.  ft.;  1  floor,  asbestos,  wood 

frame,  most  recent  use-Exchange  Service 

Outlet. 
BIdg.  T-4526 
Fort  SiU 

4526  Wilson  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011366 

Status:  Unutilized 

Comment:  3833  sq.  ft.;  1  floor,  asbestos,  wood 

frame,  most  recent  use-recreation  building. 
BIdg.  T-4387 
Fort  SiU 

4387  Bragg  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011367 
Status:  Unutilized 
Comment:  1968  sq.  ft.;  no  sanitary  facilities: 

structurally  unsound;  possible  asbestos: 

two  story  wood  frame. 
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Bidg.P-«4eg 

Fort  Sill 

4489  Walker  Street 

Lawton  Co:  Comanthe  OK  73503-5100 

Landholding  Agenc^:  Army 

Property  Number  319011370 

Status:  Unutilized 

Comment  1045  sq.  1: 1  story;  concrete  block 

structure,  structu  rally  unsound:  possible 

asbestos. 
Bldg.  T-4498 
Fort  Sill 

4498  Walker  iStreet 
Lawton  Co:  Comanthe  OK  73503-5100 
Landholding  Agenc  y.  Army 
Property  Number  2 19011371 
Status:  Unutilized 
Comment:  1000  sq.  1:  wood  frame:  one  floor: 

possible  asbestof:  most  recent  use — 

storage. 
Bldg.  4528 
Fort  SiU 

4528  Wilson  Road 

Lawton  Co:  Comanfche  OK  73503-5100 
Landholding  Agenqy:  Army 
Property  Number  319011372 
Status:  Unutilized 
Comment  2741  sq.  t.:  possible  asbestos. 

possible  structur  1  deficiencies,  one  story 

wood  frame. 
Bldg.  T-4502 
Fort  Sill 

4502  Wilson  Road 

Lawton  Co:  Comanfche  OK  73503-5100 
Landholding  AgencKr;  Army 
Property  Number  2 19011378 
Status:  Unutilized 
Comment:  2812  sq.  ft.;  structurally  unsound: 

possible  asbestoi ;  one  story  wood  frame. 
Bldg.  T-4335 
Fort  Sill 

4535  Kartell  Blvd. 

Lawton  Co:  Comanfche  OK  73503-5100 
Landholding  Agency  Army 
Property  Number  2^9011384 
Status:  Unutilized 
Comment  2816  sq.  ft.  1  story  wood  frame. 

possible  asbesto^,  possible  structural 

deficiencies. 
Bldg.  T-4S10 
Fort  Sill 

4510  Wilson  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agenc^':  Army 
Property  Number  2rt9011386 
Status:  Unutilized 
Comment  3006  sq.   t.:  asbestos:  wood  frame: 

1  floor  most  rece  fit  use — medical  storage. 
Bldg.T-4513 
Fort  Sill 

4513  Wilson  Road 

Lawton  Co:  Comanfche  OK  73503-5100 
Landholding  Agenqy;  Army 
Property  Number  319011389 
Status:  Unutilized 
Comment:  3842  sq.  ft.:  asbestos:  wood  frame: 

1  floor  most  receyit  use— classroom. 
Bldg.  T-4548 
Fort  Sill 

4548  Lewis  Street 

Lawton  Co:  Comai^he  OK  73503-5100 
Landholding  Agenqy:  Army 
Property  Number  ^9011398 
Status:  Unutilized 


JMI 


Comment  1976  sq.  ft.:  1  story  wood  frame. 

possible  asbestos;  structurally  unsound. 
Bldg.  T-4556 
Fort  SiU 

4556  Hartell  Blvd. 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219011401 
Status:  Unutilized 
Comment:  2308  sq.  ft.;  possible  asbestos: 

possible  structural  dericiencies;  one  story 

wood  frame 

Bldg.  T-4558 

Fort  SiU 

4558  Hartell  Blvd. 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011403 

Status:  LTnotilized 

Comment:  4021  sq.  ft.;  2  story  wood  frame: 

possible  asbestos;  possible  structural 

deficiencies. 
Bldg.  T-4720 
Fort  Sill 

4720  Hartell  Blvd. 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency;  Army 
Property  Number  219011405 
Status:  Unutilized 
Comment:  13225  sq.  ft.;  visual  asbestos;  wood 

frame;  2  floors;  most  recent  use — recreation 

bldg. 
Bldg.  T-4550 
Fort  SiU 

4550  Hartell  Blvd. 

Lavrton  Co;  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219013795 
Status:  Unutilized 
Comment:  2750  sq.  ft.,  1  story  wood  frame; 

possible  asbestos;  most  recent  use — 

headquarters  bldg. 
Bldg.  T-B36 
Fort  SiU 

Comer  of  Macob  Road  and  BurreU  Road 
Lawton  Co;  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219014328 
Status:  Unutilized 
Comment:  1341  sq.  ft:  1  story  wood  frame: 

most  recent  use — storage;  possible 

asbestos. 

Bldg.  T-4919 

Fort  Sill 

4919  Post  Road 

Lawton  Co;  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219014842 

Status:  Unutilized 

Comment  603  sq.  ft;  1  story  mobile  home 

trailer  possible  asbestos:  needs  rehab. 
Bldg.T-4914 
Fort  SiU 
4914  Post  Road 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219014843 
Status:  Unutilized 
Comment  719  sq.  ft.;  1  story  mobile  home 

trailer  needs  rehab:  possible  asbestos. 
Bldg.  T-4555 
FortSUl 

4555  HaHeU  Blvd. 
Lawton  Co;  Comanche  OK  73503- 


Landholding  Agency:  Army 

Property  Number  219014930 

Status:  UnutUiud 

Comment:  3893  sq.  ft;  2  story  wood  frame; 

needs  rehab;  possible  asbestos:  mo»t 

recent  use — barracks. 
Bldg.T-4523 
Fort  Sill 

4523  Wilson  Road 
Lawton  Co;  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Nwnber  219014833 
'  Status:  Unutilized 
Comment  1639  sq.  ft;  1  story  wood  frame; 

needs  rehab;  possible  asbestos;  most 

recent  use — storage. 
Bldg.  T-4541 
Fort  SiU 

4541  HarteU  Blvd. 
Lawton  Co;  Comanche  OK  73503- 
Landholding  Agency;  Army 
Property  Number  219014935 
Status:  Unutilized 
Comment:  2340  sq.  ft;  1  story  wood  frame; 

needs  rehab:  possible  asbestos,  most 

recent  use — administration. 
Bldg.  T-4552 
Fort  Sill 

4552  HaHeU  Blvd. 
Lawton  Co;  Comanche  OK  73S03- 
Landholding  Agency:  Army 
Property  Number  219014938 
Status:  Unutilized 
Comment:  4071  sq.  ft;  2  story  wood  frame; 

needs  rehab;  possible  asbestos;  most 

recent  use — barracks. 
Bldg.  S-701 
Fort  SiU 

701  Randolph  Road 
Lawton  Co;  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219030183 
Status:  UnutiUzed 
Comment  19903  sq.  ft:  steel/ wood  frame:  1 

story;  needs  rehab;  possible  asbestos:  most 

recent  use — general  instruction  building. 

South  Carolina 

Bldg.  5405 

Fort  lackson 

Jackson  Blvd. 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  219012563 

Status:  Unutilized 

Comment:  4764  sq.  ft.;  1  floor  wood  frame: 

needs  rehab:  to  be  vacated  mid  1990. 
Bldg.  1565 
Anderson  Street 

Port  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219012668 
Status:  Unutilized 
Comment:  1565  sq.  ft;  corregated  metal 

building;  most  recent  use— fueling  point 

potential  use — storage. 

Tennessee 

Milan  Army  Aaununition  Plant 
Area  Q— Housing  Area  Q-27.  Q-7.  Q-12 
Milan  Co:  Carroll  TN  38358- 
Landholding  Agency:  Army 
Property  Numbers:  219010559.  219010605. 
219010609 
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Status:  Underutilized 

Comment:  two  story;  %vood  frame: 

temporarily  empty  due  to  personnel 

rotation. 
Robert  Joel  Ridings 
US  Army  Reserve  Center 
920  Cherokee  Avenue 
Nashville  Co:  Davidson  TN  37207- 
Landholding  Agency:  Army 
Property  Number:  219011667 
Status:  Excess 
Comment:  40.000  sq.  ft.;  3.67  acres;  concrete 

block;  utilities  disconnected:  site 

vandalized. 
Area  Q— Housing  Area— Q-2a  Q-21,  Q-26 
Milan  Army  Ammunition  Plant 
Milan  Co:  Carroll  TN  38356- 
Landholding  Agency:  Army 
Property  Numbers:  219014790.  219110032- 

219110033 
Status:  Underutilized 
Comment:  2506  sq.  ft.  each;  2  story  wood 

frame  residences. 
Area  Q— Housing  Area— Q-28,  Q-e,  Q-«,  Q- 

15,  Q-19 
Milan  Army  Ammunition  Plant 
Milan  Co:  Carroll  TN  38356- 
Landholding  Agency:  Army 
Property  Numbers:  219110034.  219110102, 

219120272-219120274 
Status:  Underutilized 
Comment:  2024  sq.  ft.  each;  2  story  wood 

frame  residences. 

Texas 

BIdg.  T-227 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234- 

Landholding  Agency:  Anny 

Property  Number  219014275 

Status:  Excess 

Comment:  2987  sq.  ft.;  1  story  wood  structure; 

major  rehab  needed. 
BIdgs.  1180. 1192,  T-1193 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234- 
Landholding  Agency;  Army 
Property  Numbers:  219014276-219014277, 

219014280 
Status:  Excess 
Comment:  9190  sq.  ft.;  1  story  wood  structure; 

needs  major  rehabilitation. 
Bldgs.  T4001.  T40O4 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234- 
Landholding  Agency:  Army 
Property  Numbers:  219014278-219014279 
Status:  Underutilized 
Comment:  48000  sq.  ft.  each;  2  story  wood 

frame  building  with  metal  siding;  needs 

rehab;  possible  asbestos. 
Bldg.  T-1193 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234- 
Landholding  Agency:  Army 
Property  Number  219014280 
Status:  Unutilized 
Comment:  9190  sq.  ft.;  1  story  wood  frame 

structure;  needs  major  rehab. 
11255  SOT  F.  Markle  St. 
Biggs  Army  Airfield 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  70616- 
Landholding  Agency:  Army 
Property  Number  219014694 


Status:  Unutilized 

Comment:  1052  sq.  ft.;  1  story  cinder  block 

frame;  off-site  use  only;  most  recent  use — 

storage. 
Bldg.  2 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014815 
Status:  Unutilized 
Comment:  94606  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
Bldg.  4 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014816 
Status:  Unutilized 
Comment:  1350  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement: 

needs  rehab. 
Bldg.  17 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency;  Army 
Property  Number  219014817 
Status:  Unutilized 
Comment:  68  sq.  ft.;  wood  and  metal  frame: 

subject  to  sewer  pipeline  easement;  needs 

rehab;  most  recent  use — guard  house. 
Bldg.  29 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014818 
Status:  Unutilized 
Comment:  5028  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab. 

Bldg.  30 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  Army 

Property  Number  219014819 

Status:  Unutilized 

Comment;  5323  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab. 
Bldg.  18 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014820 
Status:  Unutilized 
Comment:  9560  sq.  ft;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab. 
Bldg.  6 

Saginaw  Arniy  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  7607O- 
Landholding  Agency:  Army 
Property  Number  219014821 
Status:  Unutilized 
Comment:  1258  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab. 

Bldg.  7 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  78070- 
Landholding  Agency:  Army 
Property  Number  219014822 
Status:  Unutilized 


Comment:  508  sq.  flM  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement: 

needs  rehab. 
Bldg.  8 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014824 
Status:  Unutilized 
Comment:  171  sq.  ft.:  2  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easenMnt; 

needs  rehab:  most  recent  use — watch 

tower.- 
Bldg.  16 

Saginaw  Army  Aircraft  IMant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014825 
Status:  Unutilized 
Comment:  17283  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
Bldg.  19 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014826 
Status:  Unutilized 
Comment:  25399  sq.  ft;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
Bldg.  31 

Saginalw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014827 
Status:  Unutilized 
Comment:  1392  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement: 

needs  rehab. 

Bldg.  9 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  Army 

Property  Number  219014828 

Status:  Unutilized 

Comment:  244  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement: 

needs  rehab. 

Bldg.  25 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  Army 

Property  Number  219014829 

Status:  Unutilized 

Comment:  1320  sq.  ft;  1  story  wood  and  metal 
frame;  subject  to  sewer  pipeline  easement: 
needs  rehab:  most  recent  use — fire  house. 

Bldg.  10 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  Army 

Property  Number  Z19014830 

Status:  Unutilized 

Comment:  354  sq.  ft.;  2  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab. 

Bldg.  26 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co;  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014831 
Status:  Unutilized 


IMI 
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st(  ry 


Comment:  sq.  ft.:  1 

frame:  subject  to 

needs  rehab. 
Blcl8.21 

Saginaw  Anny  Aircr4ft 
Sagmaw  Co:  Tarrant 
Landholding  Agency: 
Property  Number  21S|D14832 
Status:  Unutilized 
Comment:  65  sq.  ft.: 

subject  to  sewer 

rehab;  most  recent 


wood  and  metal 
s€|wer  pipeline  easement; 


Plant 
rX  76070- 
Army 


V  ood 


-  pi  tel 


and  metal  frame; 
ine  easement:  needs 
ise — guard  house. 


ircri  ft 


Plant 
irX  76070- 
Army 


stiiry ' 


Plant 
rx  76070- 
Army 


BIdg.  22 

Saginaw  Army  Ai 
Saginaw  Co:  Tarrant 
Landholding  Agency: 
Property  Number  21^4833 
Status:  Unutilized 
Comment:  sq.  ft.;  1 

frame:  subject  to 

needs  rehab. 
BIdg.  27 

Saginaw  Army  Aircraft 
Saginaw  Co:  Tarrant 
Landholding  Agency 
Property  Number  21^4834 
Status:  Unutilized 
Comment:  sq.  ft.;  2 

frame;  subject  to  s^wer 

needs  rehab;  most 

lower. 

BIdg.  32 
Saginaw  Army 
Saginaw  Co:  Tarrant  fTX 
Landholding  Agency 
Property  Number  21$014835 
Status:  Unutilized 
Comment:  19546  sq 

metal  frame;  sul 

easement;  needs 


wood  and  metal 
s^wer  pipeline  easement; 


story 


wood  and  metal 
pipeline  easement; 
•ecent  use — control 


Aircraft  Plant 

76070- 
Army 


Libjei  ;t 


Bexir 


T^WIS 

Fort  Sam  Houston 
San  Antonio  Co: 
Landholding  Agency 
■Property  Number;  21  #030001 
Status:  Undenitilize<: 
Comment:  64067  sq 
needs  rehab:  limited 


BIdg.  2302 

Fort  Hood 

Headquarters  Aveni^ 

Fort  Hood  Co:  Corye  1  TX  76544- 

Landholding  Agency  Army 

Property  Number  21^030169 

Status:  Unutilized 

Comment:  7239  sq.  ft 

potential  utilities: 

most  recent  use — t 


BIdg.  35 
Fort  Hood 
Battalion  Avenue 
Fort  Hood  Co:  Cory  Jl 
Landholding  Agency 
Property  Number  2ip030177 
Status:  Unutilized 
Comment:  5346  sq. 

potential  utilities; 

most  recent  use — Administrative 


.f(.; 


BIdg.  34 

Fort  Hood 

Battalion  Avenue 

Fort  Hood  Co:  Coryell  TX  76544- 

Landholding  Agenc] :  Army 

Property  Number  219030179 
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nhab 


1  story  wood  and 
to  sewer  pipeline 


TX  78234- 

Army 


1  story  wood  frame; 
utilities. 


2  story;  needs  rehab; 
)resence  of  asbestos; 
dministrative/storage. 


TX  76544- 
Army 


;  1  story;  needs  rehab; 
iresence  of  asbestos; 
office. 


Status:  Unutilized 

Comment:  3996  sq.  ft.;  1  story;  needs  rehab; 

potential  utilities;  presence  of  asbestos; 

most  recent  use — administrative  office. 

BIdg.  856 

Fort  Bliss 

856  Lufberry  Road 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219030188 

Status:  Unutilized 

Comment;  1770  net  sq.  ft.;  1  story  wood 
f^me:  no  utilities;  needs  major  rehab;  off- 
site  use  only. 

BIdg.  11253 

Fort  Bliss 

11253  Luke  and  Markle  Street 

El  Paso  Co:  El  Paso  TX  7991ft- 

Landholding  Agency:  Army 

Property  Number  219030193 

Status:  Unutilized 

Comment:  14389.5  net  sq.  ft.;  1  story  wood 
frame;  no  utilities;  needs  major  rehab;  off- 
site  use  only. 

BIdg.  11109 

Fort  Bliss 

11109  CSM  E.  Slewitzke  Street.  Biggs  Field 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219110035 

Status:  Unutilized 

Comment:  642  sq.  ft.;  one  story  wood  frame; 
needs  rehab;  off-site  use  only;  most  recent 
use — storehouse. 

BIdg.  11195 

Fort  Bliss 

11195  Duncan  Street,  Biggs  Army  Airfield 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219110036 

Status:  Unutilized 

Comment:  4863  net  sq.  ft.;  one  story  wood 
frame;  needs  rehab;  off-site  use  only;  most 
recent  use — storage. 

BIdg.  4203 

Fort  Bliss 

4203  Ellerthrop  Avenue 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219110037 

Status:  Unutilized 

Comment:  4200  net  sq.  ft.;  one  story  wood 
frame;  off-site  use  only;  most  recent  use — 
bowling  center. 

BIdg.  4769 

Fort  Bliss 

4769  Burgin  Street  Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219110038 

Status:  Unutilized 

Comment:  873  net  sq.  ft.;  one  story  wood 

frame;  off-site  use  only;  most  recent  use — 

headquarters  building. 
BIdg. 4817 
Fort  Bliss 

4817  Gatchell  Avenue.  Logan  Heights 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219110039 
Status:  Unutilized 
Comment:  858  net  sq.  ft.;  one  story  wood 

frame;  off-site  use  only;  most  recent  use — 

storehouse. 
BIdg.  4830 


Fort  Bliss 

4830  Hohenthal  Avenue.  Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219110040 

Status:  Unutilized 

Comment:  915  net  sq.  ft.;  one  story  wood 

frame;  off-site  use  only;  recant  use — 

storehouse. 
BIdg.  640 
Fort  Bliss 
640  Merritt  Road 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219110058 
Status:  Unutilized 
Comment:  150  sq.  ft.;  one  story  metal  frame; 

off-site  use  only;  most  recent  use — general 

storehouse. 
BIdg.  757 
Fort  Bliss 
757  Merritt  Road 
El  Paso  Co:  El  PasoTX  79916- 
Landholding  Agency:  Army 
Property  Number  21911059 
Status;  Unutilized 
Comment:  495  sq.  ft.;  one  story  metal  frame; 

off-site  use  only;  most  recent  use— general 

storehouse. 
BIdg.  758-759 
Fort  Bliss 
Merritt  Road 

El  Paso  Co;  El  Paso  TX  79916- 
Landholding  Agency;  Army 
Property  Number  219110060-219110061 
Status:  Unutilized 
Comment:  260  sq.  ft.  each;  one  story  metal 

frame;  off-site  use  only;  most  recent  use — 

general  storehouse. 

BIdg.  5440 

Fort  Bliss 

5440  Forsyth  Road 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219110065 

Status:  Unutilized 

Comment:  152  sq.  ft.;  one  story  metal  frame; 

off-site  use  only;  most  recent  use — general 

storehouse. 
BIdg.  7034 
Fort  Bliss 
7034  Sutherland  Street,  Lower  Beaumont 

Area 
El  Paso  Co:  El  Paso  TX  7991ft- 
Landholding  Agency:  Army 
Property  Number  219110066 
Status:  Unutilized 
Comment:  430  sq.  {[.;  one  story  brick/stucco 

frame;  off-site  use  only;  most  recent  use — 

storage  shed. 
Bldgs.  T-340,  T-341— Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Numbers:  219120102-219120103 
Status:  Unutilized 
Comment:  2284  sq.  ft.  each,  one  story  wood 

bldg..  potential  utilities,  presence  of 

asbestos. 
Bldg.  45ft— Fort  Bliss 
456  Pershing  Road 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120115 
Status;  Unutilized 
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Comment;  1770  sq.  ft.,  one  story,  most  recent 
use — Youth  center  off-site  use  only. 

BIdgs.  468-469.  478-479— Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Anny 

Property  Numbers:  219120116-219120119 

Status:  Unutilized 

Comment:  3540  sq.  ft.  ea.,  two  story  wood 
frame:  presence  of  friable  asbestos  in 
boiler  room;  most  recent  use — barracks; 
off-site  use  only. 

BIdg.  4202— Fort  Bliss.  Tex. 

4202  Ellerthorpe  Avenue 

Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120120 

Status:  Unutilized 

Comment:  2100  sq.  ft.,  one  story,  needs  rehab: 
most  recent  use— dental  clinic;  off-site  use 
only. 

BIdg.  4308— Fort  Bliss,  Tex. 

4308  Link  Road 

El  Paso  Co:  El  Paso  TX  79918- 

Landholding  Agency:  Army 

Property  Number  219120121 

Status:  Unutilized 

Comment:  4106  sq.  ft„  one  story  wood  frame; 
needs  rehab;  most  recent  use — Skill 
Development  Center;  off-site  use  only. 

Bldgs.  4348-434&— Fort  Bliss,  Tex. 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Numbers;  219120122-219120123 

Status:  Unutilized 

Comment:  1829  sq.  ft.,  each,  one  story  wood 
frame;  most  recent  use — vehicle 
maintenance  shop;  off-site  use  only. 

BIdg.  4747— Fort  Bliss.  Tex. 

4747  Grinder  Avenue 

Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120125 

Status:  Unutilized 

Comment:  488  net  sq.  ft.,  needs  major  rehab: 
off-site  use  only. 

Bldgs.  4749,  4783,  4820,  4839.  4868,  4877 

Fort  Bliss,  Tex. 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency;  Army 

Property  Numbers:  219120128,  219120131, 

219120133,  219120138,  219120140,  219120142 
Status:  Unutilized 
Comment:  873  sq.  ft.  each,  one  story;  most 

recent  use — storage;  off-site  use  only. 
Bldgs.  4758— Fort  Bliss.  Tex. 
4758  Grinder  Avenue 
Logan  Heights 

El  Paso  Co;  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number.  219120128 
Status:  Unutilized 
Comment:  915  sq.  fi.,  one  story  wood  frame; 

most  recent  use— day  room;  off-site  use 

only. 

Bldgs.  47B1— Fort  Bliss.  Tex. 

4781  Burgin  Street 

Logan  Heights 

El  Paso  Co;  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120115 

Status:  Unutilized 


Comment;  1266  sq.  ft.,  one  story  tivood  frame; 

presence  of  friable  asbestos;  most  recent 

use — sales  store;  off-site  use  only. 
Bldgs.  4825.  4867.  4875,  4925 
Fort  Bliss,  Tex. 

EI  Paso  Co:  E!  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number:  219120134,  219120139. 

219120141,  219120144 
Status:  Unutilized 
Comment:  2169  sq.  ft.  each,  one  story  wood 

frame;  most  recent  use — general  storage; 

off-site  use  only. 
BIdg.  4921— Fort  Bliss,  Tex. 
4921  Ketcham  Avenue 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120143 
Status:  Unutilized 
Comment:  1381  sq.  ft.,  one  story  wood  frame; 

possible  friable  asbestos;  most  recent  use — 

Day  room;  off-site  use  only. 
BIdg.  4938— Fort  Bliss.  Tex. 
4938  Burgin  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency;  Army 
Property  Number  219120145 
Status:  Unutilized 
Comment:  1770  sq.  ft.,  one  story  wood  frame; 

possible  friable  asbestos;  most  recent  use — 

storage;  off-site  use  only;  limited  utilities. 
BIdg.  4940— Fort  Bliss,  Tex. 
4940  Burgin  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120146 
Status:  Unutilized 
Comment:  1792  sq.  ft.,  one  story  wood  frame; 

possible  friable  asbestos;  most  recent  use — 

storage;  off-site  use  only;  limited  utilities. 
BIdg.  11190— Fort  Bliss.  Tex. 

11190  SGT  E.  Churchill  Street 
El  Paso  Co;  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120147 
Status:  Unutilized 

Comment:  600  sq.  ff.,  one  story  wood  frtime; 

limited  utilities;  needs  rehab;  most  recent 

use — storage;  off-site  use  only. 
BIdg.  11191— Fort  Bliss,  Tex. 

11191  SGT  E.  Churchill  Street 
El  Paso  Co;  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120145 
Status;  Unutilized 

Comment:  1140  sq.  ft.,  one  story  wood  frame; 

limited  utilities;  most  recent  use — storage: 

off-site  use  only. 
Harlingen  USARC 
1920  East  Washington 
Harlingen  Co:  Cameron  TX  78550- 
Landholding  Agency:  Army 
Property  Number  219120304 
Status:  Excess 
Comment:  19440  sq.  ft.,  1  story  brick,  needs 

rehab,  with  approx.  6  acres  including 

parking  areas,  most  recenl  use — Army 

Reserve  Training  Center. 

Virginia 

Bldgs.  T413-T415,  T418,  T421-T423.  T426- 
T428,  T431-T433,  T441-T443,  T446-T448, 
T1724,  T1726-T1727.  T1878,  T1877.  T2213, 
T2413-T2415,  T2418-T2424,  T2427-T243a 
T2437-T2439,  T2442-T2448,  T2451-T2453, 


T2815-T2826.  T1363-T1364.  T220e.  T2209, 

T1349-T1351,  T1354-T1355,  T3042-T3048, 

T3051-T3054 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency;  Army 
Property  Numbers;  219010006-219010079 
Status:  Unutilized 
Comment;  4292  sq.  ft.  each:  Selected  periods 

are  reserved  for  military/training  exercises. 
Bldgs.  T435-T438,  T440,  TITia  T2226. 1682, 

T2411-T2412.  2431,  T2433-T2434.  T245S- 

T2457,  T2612-T2814,  T2633,  T2635-T2636, 

T2838.  T2657,  T2659 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency;  Army 
Property  Numbers:  219010060-219010104 
Status:  Unutihzed 
Comment:  2900  sq.  ft  each:  selected  periods 

are  reserved  for  military/training  exerdses. 
BIdg.  1676 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23930- 
Landholding  Agency;  Army 
Property  Number  219010971 
Status:  Underutilized 
Comment:  3300  sq.  ft.;  Selected  periods 

reserved  for  military/training  exercises: 

most  recent  use — Hdqts.  BIdg. 
Bldgs.  1663. 1664,  T2817,  T262a  T2821,  T2e22- 

T2623,  T2624,  T2825,  T2626.  T2e29,  T283a 

T2631,  T2832.  2839,  T2640,  T2841,  2844- 

2646,  2647-2648,  265a  2814,  2815.  T2852. 

T2863-T2855 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency;  Army 
Property  Numbers:  219010972,  219010976, 

219010979,  219010982.  219010964,  219010087, 

2igoi09ga  219010993. 219010995, 219010998. 

21901100a  219011003,  21901101a  219011012. 

219011014,  219011017,  21901102a  219011023, 

219011027.  219011032,  219011033-219011036, 

21901103&  219011040,  219011043. 

219U1 1046-219011047 
Status:  Underutilized 
Comment:  4292  sq  ft  each:  selected  periods 

are  reserved  for  military/training  exercise*. 

most  recent  use — barracks. 

BIdg.  1677 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23930- 

Landholding  Agency;  Army 

Property  Number  219010973 

Status:  Underutilized 

Comment:  3300  sq.  ft.;  selected  periods 

reserved  for  military/training  exercises: 

most  recent  use — Hdqts.  BIdg. 

BIdg.  1666 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency;  Army 

Property  Number  219010974 

Status:  Underutilized 

Comment;  1300  sq.  Ha  selected  periods  ora 

reserved  for  military/training  exercises; 

most  recent  use — Hdqts.  BIdg. 

Bldgs.  1687. 1696 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency;  Army 

Property  Numbers;  219010975, 219010977 

Status:  Underutilized 
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Comment:  1300  sq.  ft.  each;  selected  periods 

are  reserved  for  lAiiitary/training  exercises; 

most  recent  use— ^dqts.  Bldg. 
BIdgS.  1667, 1666 
Fort  Pickett 

Blackstone  Co:  Nottbway  VA  23930- 
Landholding  Agenct:  Anny 
Property  Numbers:  il9O1097a  219010980 
Status:  Underutilized 
Comment:  11000  sq.  ft.  ea.;  most  recent  use 

mess  hall;  selecte  i  periods  are  reserved  for 

milit^Iy/trai^ing  i  ixercises. 
Bldg.  1690 
Fort  Pickett 

Blackstone  Co:  Nottbway  VA  23824- 
Landholding  Agencf;  Anny 
Property  Number  2}9O109ei 
Status:  Undenitiliz 
Comment:  2300  sq.  S.:  selected  periods  are 

reserved  for  military/training  exercises: 

most  recent  use — storage. 
Bldg.  2810 
Fort  Pickett 
Blackstone  Co:  Nott^)way  VA  23824- 
Landholding  Agencf:  Army 
Property  Number  Z  9010983 
Status:  Underutilize  1 
Comment:  3500  sq.  f :.:  most  recent  use — 

recreation;  select)  d  periods  are  reserved 

for  military/traini  ig  exercises. 
Bldgs.  2609.  2801 
Fort  Pickett 

Blackstone  Co:  Nott  3way  VA  23824- 
Landholding  Agenc; ':  Army 
Property  Numbers:  i  19010985,  219010986 
Status:  Underutilize  1 
Comment:  1200  sq.  f  I  each;  most  recent  use — 

recreation:  select)  d  periods  are  reserved 

for  military/traini  ig  exercises. 
Bldgs.  2602,  2808 
Fort  Pickett 

Blackstone  Co:  Nottbway  VA  23824- 
Landholding  Agenc;  ■:  Anny 
Property  Numbers:  i  1901098a  219010989 
Status:  Underutilize  1 
Comment:  2200  sq.  i  L  ea.;  most  recent  use — 

Recreation  Bldg;  i  elected  periods  are 

reserved  for  militi  try/training  exercises. 
Bldgs.  1315, 1316 
Fort  Pickett 

Blackstone  Co:  Nott3way  VA  23930- 
Landholding  Agenc;  ■:  Army 
Property  Numbers:  i  19010991,  219010992 
Status:  Underutilize  1 
Conunent:  4038  sq.  ( L  each;  most  recent  use — 

housing;  selected  ;>eriods  are  reserved  for 

military/training  i  ixercises. 
Bldgs.  T1348,  T1365, 1309,  2610 
Fort  Pickett 

Blackstone  Co:  Nott  sway  VA  23824- 
Landholding  Agenc;  k  Army 
Property  Numbers: ;  19010994.  219010996- 

219010997.  219010  »9 
Status:  Underutilize  1 
Comment  2256  sq.  1 1  each;  most  recent  use — 

housing;  selected  ;>eriod8  are  reserved  for 

military/training  i  ixercises. 

Bldg.  T3055 

Fort  Pickett 

Blackstone  Co:  NotI  oway  Va  23824- 

Landholding  Agenc  r  Army 

Property  Number  2  9011001 

Status:  Underutilize  i 
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Comment:  2307  sq.  ft.;  most  recent  use- 
recreation  facility;  selected  periods  are 
reserved  for  military/training  exercises. 

Bldgs.  T1367,  T1886, 1887,  2205,  2207,  2227- 
2228,  2811.  2832.  2834-2835,  2837.  2856, 
3016-3017,  3031-3036,  3057,  T412,  T424- 
T425,  T434,  T444,  T445,  T1880,  2416,  T2425, 
T2416,  2440,  2441,  2449.  2450,  26ia  2619, 
2e2a  2642,  2643,  2852, 1357-1358.  2211, 
2220-2221,  2828-2827,  2841-2842,  2850-2851, 
3010,  3012.  3025,  3040-3041,  3049,  3050 

Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 

Landholding  Agency:  Army 

Property  Number  219011002,  219011004- 
219011009,  219011011,  219011013, 
219011015-219011016.  219011018-219011019, 
219011021-219011022.  219011024-219011026, 
219011028-219011030,  219011031,  219011060, 
219011064-219011065,  219011067-219011068, 
219011070,  219011071,  219011073-219011074, 
219011076-219011077,  219011079-219011081, 
219011083,  219011085,  219011086, 
219011068-219011089,  219011091,  219011093, 
219011096-219011103.  219011105.  219011107, 
219011114,  21901111a  219011121,  219011140, 
219011143,  219011145-219011147 

Status:  Underutilized 

Comment:  2900  sq.  ft.  ea.;  selected  periods 
reserved  for  military/training  exercises; 
most  recent  use — recreation/admin, 

Bldg.  1662 

Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 

Landholding  Agency:  Army 

Property  Number  219011037 

Status:  Underutilized 

Comment:  2500  sq.  ft.;  selected  periods 
reserved  for  military/training  exercises: 
most  recent  use — Hdqts.  Bldg. 

Bldgs.  1665, 1688. 1689, 1691 

Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 

Landholding  Agency:  Army 

Property  Number  219011039.  219011041- 

219011042.  219011044 
Status:  Underutilized 
Comment:  2500  sq.  ft.  each;  selected  periods 

reserved  for  military/training  exercises; 

most  recent  use — Hdqts.  Bldg. 
Bldg.  T2853 
Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 
Landholding  Agency:  Army 
Property  Number  219011043 
Status:  Underutilized 
Comment:  4292  sq.  ft:  selected  periods  are 

reserved  for  military  training  exercises; 

most  recent  use — barracks. 
Bldg.  2402 
Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 
Landholding  Agency:  Army 
Property  Number  219011045 
Status:  Underutilized 
Comment  1176  sq.  ft.;  selected  periods  of 

time  reserved  for  military  training 

exercises;  most  recent  use — Hdqts.  Bldg. 
BIdg.T28S4 
Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 
Landholding  Agency:  Army 
Property  Number  219011046 
Status:  Underutilized 


Comment:  4292  sq.  ft.;  selected  periods  are 

reserved  for  military  training  exercises: 

most  recent  use — barracks. 
Bldg.  T2855 
Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 
Landholding  Agency:  Army 
Property  Number  219011047 
Status:  Underutilized 
Comment:  4292  sq.  ft.;  selected  periods  are 

reserved  for  military  training  exercises; 

most  recent  use — barracks. 
Bldgs.  2869,  T24ia  3002,  3005 
Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23930- 
Landholding  Agency:  Army 
Property  Numbers:  219011048-219011049. 

219011051-219011052 
Status:  Underutilized 
Comment:  1176  sq.  ft  each;  selected  periods 

of  time  reserved  for  military/training 

exercises;  most  recent  use— Hdqts.  Bldg. 

Bldg.  1897 

Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 

Landholding  Agency:  Army  , 

Property  Number  219011050 

Status:  Underutilized 

Comment:  2761  sq.  ft.;  most  recent  use — veh. 

maint.  shop;  selected  periods  are  reserved 

for  military/training  exercises. 
Bldgs.  2229,  2238-2239,  2373,  2462-2463,  2671- 

2673,  2864,  2865,  3061-3063 
Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219011053-219011059, 

219011061-219011063,  219011066,  219011069. 

219011072,  219011075 
Status:  Underutilized 
Comment:  2761  sq.  ft.  each;  most  recent  use — 

veh.  maint.  shop;  selected  periods  are  for 

mJlitary/training  exercises. 
Bldgs.  1725,  280a  2651,  2803,  2817 
Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219011078,  219011082, 

219011084.  219011087.  219011090 
Status:  Underutilized 
Comment:  2300  sq.  ft.  each;  most  recent  use — 

dining  fac:  selected  periods  are  reserved 

for  military/training  exercises. 

Bldg.  2827 

Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 

Landholding  Agency:  Army 

Property  Number  219011086 

Status:  Underutilized 

Comment  2900  sq.  ft.;  most  recent  use — 
dining  facility;  selected  periods  are 
reserved  for  military/training  exercises. 

Bldgs.  1352.  3028 

Fort  Pickett 

Blackstone  Co:  Nottoway  Va  23824- 

Landholding  Agency:  Army 

Property  Numbers;  219011092,  219011095 

Status:  Underutilized 

Comment  3500  sq.  ft.  ea.;  most  recent — dining 

fac;  selected  periods  are  reserved  for 

military/training  exercises. 

Bldg.  1932 
FortBelvoir 
Goethals  Road 
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Tort  Belvoir  Co:  Fairfax  Va  22060- 

Landholding  Agenc)':  Anny 

Properly  Number  219012310 

Status:  Underutilized 

Comment:  13780  sq.  ft.;  2  floors;  most  recent 

use — storage;  All  utilities  have  b<>or 

removed;  needs  rehab. 
Bldg.  227 
Fort  Belvoir 

OPS  General  Purpose  Building 
Fort  Belvoir  Co:  Fairfax  VA  22401- 
Location:  Off  of  Middleton  Road 
Landhoiding  Agency:  Army 
Property  Number:  219012313 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor,  concrete 

foundation  with  wood  walls;  utilities 

disconnected. 
Bldg.  2222 
Fort  Belvoir 

Fort  Belvoir  Co:  Fairfax  VA  22060- 
Location:  West  of  Foster  Road 
Landhoiding  Agency:  Army 
Property  Number  219012315 
Status:  Unutilized 
Comment:  3800  sq.  ft.  per  floor.  2  floors; 

concrete  foundation/frame  building;  no 

utilities. 

Bldg.  1932 

Fort  Belvoir 

Goethals  Road 

Fort  Belvoir  Co;  Fairfax  VA  22060- 

Landholding  Agency:  Army 

Property  Number  219012318 

Status:  Unutilized 

Comment:  6890  sq.  ft.  per  floor  two  floors; 

frame  on  concrete  foundation;  possible 

asbestos:  utilities  disconnected;  quarters. 
Bldg.  T-e015 

U.S.  Army  Logistics  Center  &  Fort  Lee 
Shop  Road 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number  219012376 
Status:  Unutilized 
Comment:  2124  sq.  ft.;  2  story;  most  recent 

use — barracks;  poor  condition;  needs  mafor 

rehab. 
Bldg.  T-6018 

U.S.  Army  Logistics  Center  and  Fort  Lee 
Shop  Road 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number  219012396 
Status:  Unutilized 
Comment:  1575  sq  ft.,  1  floor,  no  utilities, 

possible  asbestos,  needs  rehab,  off  site  use 

only. 

Bldg.  T-28S0 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  2^824- 

Landholding  Agency:  Army 

Property  Number  219012797 

Status:  Underutilized 

Comment:  2900  sq.  ft.;  1  story:  selected 

periods  are  reserved  for  military/training 

exercises. 
Bldg.  2222 

Fort  Belvoir  Military  Reservation 
West  of  Foster  Road 
Fort  Belvoir  Co:  Fairfax  VA  22060- 
Landholding  Agency;  Army 
Property  Number  219013767 
Status:  Unutilized 


Comment:  3800  sq.  ft.;  2  story  concrete  and 

wood;  possible  asbestos;  most  recent  use — 

storage. 
Bldg.  T-12054 

U.S.  Army  Logistics  Center  and  Fort  Lee 
Logistics  Circle 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number  219030328 
Status:  Unutilized 
Comment:  4095  sq.  ft.;  1  story  sheet  metal; 

needs  rehab;  presence  of  asbestos;  off-site 

use  only. 

Bldg.  «43-Admin.  Gen  Purp  Bldg. 

Fort  Myer 

Washington  Avenue 

Fort  Meyer  Co:  Arlington  VA  22211- 

Landholding  Agency:  Army 

Property  Number  219120100 

Status;  Unutilized 

Comment:  1341  sq.  ft.,  two  story,  brick/wood 

siding,  needs  major  rehab,  possible 

asbestos,  off-site  use  only. 
Bldg.  «46-Admin.  Gen  Purp  Bldg. 
Fort  Myer 

Washington  Avenue 
Fort  Myer  Co:  Arlington  VA  22211- 
Landholdirtg  Agency:  Army 
Property  Number  219120101 
Status:  Unutilized 
Comment:  2666  sq.  ft.,  two  story  brick/partial 

wood  shingles,  needs  major  rehab,  off-tlte 

use  only. 

Washington 

Bldg.  875 

East  10th  Street  &  Cabell  Road 

Vancouver  Barracks 

Vancouver  Co:  Clark  WA  98661-3896 

Landhoiding  Agency:  Army 

Property  Number  219011616 

Status:  Excess 

Comment:  13,685  sq.  ft.,  2  story  wood  frame, 

extensive  fire  damage.  Historic  property. 
Bldg.  701 

SE  Comer,  McClelland  &  McLoughlin  Road 
Vancouver  Barracks 
Vancouver  Co:  Clark  WA  96661-3896 
Landhoiding  Agency:  Army 
Property  Number  219011628 
Status:  Unutilized 
Comment:  1  story  wood  frame,  needs 

extensive  repairs,  Historic  property. 

Wisconsin 

Bldg.  T-1058 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landhoiding  Agency:  Army 

Property  Number  219013435 

Status:  Unutilized 

Comment:  4829  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  T-10122 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landhoiding  Agency:  Army 
Property  Number  219013436 
Status:  Unutilized 
Comment:  1900  sq.  fl.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 


Bldg.  T-10123 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landhoiding  Agency:  Army 

Property  Number  219013437 

Status:  Unutilized 

Comment:  2405  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  T-10135 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landhoiding  Agency:  Army 
Property  Number  219013438 
Status:  Unutilized 
Comment:  97  sq.  ft.;  1  story  wood  frame; 

possible  asbestos:  hospital/patient  ward 

buildings:  most  recent  use — power  plant. 

Bldg.  T-10136 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landhoiding  Agency:  Army 

Property  Number  219013439 

Status:  Unutilized 

Comment:  96  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings;  most  recent  use — power  plant. 
Bldg.  T-10127 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landhoiding  Agency:  Army 
Property  Number  219013440 
Status:  Unutilized 
Comment:  1148  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  P-10119 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  S465&-M00 
Landhoiding  Agency:  Army 
Property  Number  219013441 
Status:  Unutilized 
Comment:  215  sq.  ft.;  1  story  wood  frame: 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  P-10137 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landhoiding  Agency:  Army 
Property  Number  219013442 
Status:  Unutilized 
Comment- 192  sq.  ft.;  1  stoiy  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings:  most  recent  use — power  plant 
Bldg.  T-^088  thru  T-mOB7,  T-01014 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landhoiding  Agency;  Army 
Property  Numbers:  219013444-219013449, 

21901345Z-219013455,  219013457 
Status:  Unutilized 
Comment:  5285  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  T-lOlia  T-10120 
Fort  McCoy 
Army  Hospital  Complex 
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Sparta  Co:  Monroe  Wl  54656-5000 

Landholding  Agency:  Anny 

Property  Number*:  211)013450-219013451 

Status:  Unutilized 

Comment  1250  st).  fLieacfa:  1  story  wood 

frame:  possible  asd  estos:  hospital/patient 

ward  buiidiags. 
Bids.  T-10113 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number  21^3456 
Status:  UnuHlized      ! 
Comment:  2393  sq.  ft.;  1  story  wood  frame: 

possible  asbestos  ^ospitai/patient  wanl 

buildings. 
BIdg.  T-10121 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  Wl  54656-5000 
Landholding  Agency:  iArmy 
Property  Number  219613458 
Status:  Unutilized      I 
Comment  506  sq.  ft:  t  story  wood  frame: 

possible  asbestoK  lospital/patient  ward 

buildings.  I 

Bldg.  T-ltnOO  thru  T-koi03,  T-10105.  T-10107, 

T-imoe 

Fort  McCoy  I 

Army  Hospital  Complex 

Sparta  Co:  Monroe  Vyi  54656-5000 

Landholding  Agency:' Army 

Property  Number  219013459-219013462. 

219013463.  2190134^5.  219013466 
Status:  Unutilized 
Comment  3944  sq.  ft  each;  1  story  wood 

frame:  pocsibie  aiifestoK  hospital/patient 

waid  buildings. 

Bldg.  T-10106 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  Wl  54856-5000 

Landholding  Agency:  Amy 

Property  Number  219013464 

Status:  Unutilized 

Comment  4105  sq.  ft4  1  story  wood  frame: 

possible  asbestos;  ^ospitaL/patient  ward 

boiidiflga. 
Bldg.  T-10124 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  vh  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013467 
Status:  Unutilized 
Comment:  3115  sq.  ft.:  1  story  wood  frame: 

posstbie  asbestos;  ^spital/ patient  word 

boiidinga. 
Bldg.  T-10125 
FortMcCojr 

Army  Hospital  Comi:^ ex 
Sparta  Co:  Monroe  V^I  S46S6-SO00 
Landholding  Ageacy:  Amy 
Property  Number  219013466 
Status:  Unutilized 
Comment:  3590  sq.  fU  1  story  wood  frame: 

possible  asbestos:  ^ospital/patient  ward 

buildings. 

Bldg.  T-10U8 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agencyi  Anny 

Property  Number  2l9013469 


Status:  Unutilized 

Comment:  3590  sq.  ft:  1  story  wood  frame: 

possible  asbestos:  hospital/patient  ward 

buildings. 
Bldg.  101110 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  Wl  54656-5000 
Landholding  Agency:  Army 
Property  Nnmber.  219013470 
Status:  Unatilized 
Comment:  2548  sq.  ft:  1  story  wood  £nune: 

possible  asbestos;  liospital/ patient  ward 

buildings;  most  recent  use — vehicle 

storage. 
Bldg.  T-0107  thnj  T-0103a  T-01035  thru  T- 

0104a  T-01044,  T-«t046  thni  T-01053.  T- 

01059.  T-01063.  T-OTOOB.  T-01034.  T-01041. 

T-01057.  T-01071  thru  T-OlOSa  T-01082 

thruT-O10B4 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  Wl  54656-5000 
Landholding  Agency:  Army 
Property  Numbers:  21901 3471-21901348a 

219013483,  219013485-219013493.  219013497. 
219013502.  219O13504-219013SO5,  219013519. 
219O13521-219013S33 

Status:  Unutilized 

Comment  4629  sq.  ft:  1  story  wrood  frame: 

possible  a^Mstos:  hospit^patient  ward 

buildings. 
Bldg.  T-01042.  T-01043,  T-01045,  T-OIOOO  thru 

T-01062.  T-01022  thru  T-01025.  T-O1064,  T- 

01085  thru  T-01086 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co;  Monroe  Wl  54656-5000 
Landholding  Agency:  Army 
Property  Numbers:  219013481-219013482. 

219013484.  210013494-219013496. 
219013515-219013518. 21901352a 
219013534-219013535 

Status:  Unutilized 

Comment  4688  sq.  ft  each;  1  story  wood 

frame:  posstbie  asbestos:  hospitaVpetient 

ward  buitdingB. 
Bldg.  T-01065  thru  T-01067 
Fort  McCoy 

Army  Hospital  Complex 
SparU  Co:  Monroe  WI  54656-6000 
Landholding  Agency:  Army 
Property  Numbers:  219013498-219013SOO 
Status:  Unutilized 
Comment  4793  sq.  ft  each:  1  story  wood 

frame:  possible  asbestos;  hospital/patient 

ward  buildings. 
Bldg.  T-01068 
Fort  McCoy 

Army  Hospital  Complex 
SparU  Co:  Monroe  Wl  S486e-«000 
Landholdiag  Agency:  Amy 
Property  Number  219013501 
Status:  Unutilized 
Comment  4848  sq.  ft.;  1  story  wood  !mae: 

possible  asbestos:  hospital/patient  ward 

buildings. 
Bldg.  T-01032 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  S46S6-SO0O 
Landholding  Agency:  Army 
Property  Number  219013503 
Status:  Unutilized 


Comment:  5588  sq.  fU  1  story  wood  frame; 

possible  asbestos:  iMMftital/patient  ward 

buildings. 
Bldg.  T~010S4 
Fort  MoCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Anny 
Property  Number  219013506 
Status:  Unutaized 
Comment  4184  sq.  fL.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  T-01033 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013507 
Status:  Unutilized 
Comment:  5241  sq.  ft:  1  stoty  wood  frame: 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  T-10112 
Fort  McCoy 

Army  Hospital  Comptex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013508 
Status:  Unutilized 
Comment:  1273  sq.  ft.;  1  story  wood  frame: 

possible  asbestos;  hospital/patient  ward 

buildings:  most  recent  use — morgue. 

Bldg.  T-01031 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000    , 

Landholding  Agency:  Army 

Property  Number  219013509 

Status:  Unutilized 

Comment  4813  aq.  fU  1  story  wood  frame: 

possible  asbestos;  hospital/patient  ward 

buildings. 
Bldg.  T-01002 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  Wl  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013510 
Status:  Unutilized 
Comment  2573  sq.  ft;  1  story  wood  frame: 

possible  asbestos;  hoepital/patient  ward 

buildings. 
Bldg.  T-OlOlO 
FortMoCoy 

Aimy'HoaiMtal  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013511 
Status:  Unutilized 
Comment:  8799  sq.  fU  1  story  wood  frMiae: 

possible  asbestos;  boapital/patient  ward 

buildings. 
Bldg.  7-10109 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Anny 
Property  Number  219013512 
Status:  Unutilized 
Comment:  2000  sq.  ft;  1  story  wood  frame: 

possible  asbestos;  hospital/ patient  ward 

buildings. 
Bldg.  T-01098 
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Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agency:  Aimy 

Property  Number:  219013513 

Status:  Unutilized 

Comment:  7133  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 

BIdg.  T-01099 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agency:  Army 

Property  Number  219013514 

Status:  Unutilized 

Comment:  3294  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 

BIdg.  T-01003 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agency:  Army 

Property  Number:  219013536 

Status:  Unutilized 

Comment:  3366  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
BIdg.  T-OlOOl 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number:  219013537 
Status:  Unutilized 
Comment:  3350  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
BIdg.  T-01005 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013538 
Status:  Unutilized 
Comment:  3253  sq.  ft.;  1  story  wood  frame: 

possible  asbestos;  hospital/patient  ward 

buildings. 
BIdg.  T-01020 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013539 
Status:  Unutilized 
Comment:  4150  sq.  ft.  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 

Bldgs.  T-01070,  T-01081 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agency:  Army 

Property  Numbers:  219013540-219013541 

Status:  Unutilized 

Comment:  7133  sq.  ft.  each;  1  story  wood 

frame;  possible  asbestos;  hospital/patient 

ward  buildings. 
Bldgs.  T-01006  thru  T-01007,  T-01009,  T-  . 

01012  thru  T-01013.  T-01015  thru  T-01018 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 


Property  Numbers:  219013542-219013544. 

219013546-219013551 
Status:  Unutilized 
Comment:  5295  sq.  ft.  each;  1  story  wood 

frame:  possible  asbestos:  hospital/patient 

ward  buildings. 
BIdg.  T-01011 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Pioperty  Number:  219013545 
Status:  Unutilized 
Comment:  4236  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
BIdg.  T-01021 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Lnndholding  Agency:  Army 
Property  Number  219013552 
Status:  Unutilized 
Comment:  4236  sq.  ft.;  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings. 
B;dgs.  T-01004.  T-01019 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Numbers:  219013553-219013554 
Status:  Unutilized 
Comment:  2815  sq.  ft.  each;  1  story  wood 

frame;  possible  asbestos:  hospital/patient 

ward  buildings. 

BIdg.  T-01056 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agency:  Army 

Property  Number  219013555 

Status:  Unutilized 

Comment:  15657  sq.  ft^  1  story  wood  frame: 

possible  asbestos;  hospital/patient  ward 

buildings. 
BIdg.  T-01000 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number:  219013556 
Status:  Unutilized 
Comment:  3378  sq.  ft.:  1  story  wood  frame; 

possible  asbestos;  hospital/patient  ward 

buildings;  most  recent  use — Are  station. 
BIdg.  T-01055 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number  219013557 
Status:  Unutilized 
Comment:  5471  sq.  ft.;  1  story  wood  frame: 

possible  asbestos:  hospital/patient  ward 

buildings. 

Land  (by  State) 

Alaska 

Nome  Army  Site 

Nome  Co:  Nome  AK 

Location:  Located  on  shoreline  of  Norton 

Sound  on  Bering  Sea. 
Landholding  Agency:  Army 


Property  Number  219013779 
Status:  Underutilized 
Comment:  2.2  acres;  limited  utilities. 
Eklutna  Dispersal  Site 
Fort  Richardson 

Anchorage  Co:  Anchorage  AK  99505- 
Landholding  Agency:  Army 
Property  Number.  219014606 
Status:  Udemutilized 
Comment:  500  acres:  parkland: 
environmentally  protected. 

Arkansas 

Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 

Location:  8  miles  north  of  Pine  Bluff  on 

Highway  365 
Landholding  Agency:  Army 
Property  Number  219013841 
Status:  Unutilized 
Comment:  1  acre  and  3  acres;  potential 

utilities;  brush  terrain:  used  as  safety 

buffer,  subject  to  easements. 

Illinois 

Arlington  USAR  Center 
1515  W.  Central  Road 
Arlington  Height  Co:  Cook  IL  60005- 
Landholding  Agency:  Army 
Property  Number  219013921 
Status:  Underutilized 
Comment:  6  acres;  access  subfect  to 
negotiation. 

Kansas 

Parcel  1 

Fort  Leavenworth 

Combined  Arms  Center 

Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Landholding  Agency:  Army 
Property  Number  219012333 
Status:  Underutilized 
Comment:  14.4 -f-  acres. 

Parcel  3 

Fort  Leavenworth 

Combined  Arms  Center 

Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Landholding  Agency:  Army 
Property  Number  219012336 
Status:  Underutilized 
Comment:  261  +  acres:  heavily  forested:  no 

access  to  a  public  right-of-way:  selected 

periods  are  reserved  for  military/training 

exercises. 
Parcel  4 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Landholding  Agency:  Army 
Property  Number  219012339 
Status:  Underutilized 
Comment:  24.1  +  acres:  selected  periods  are 

reserved  for  military /training  exercises; 

steep/wooded  area. 

Parcel  6 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 
66027-5020 
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Location:  Extreme  notlfa  ent  oonier  of 
installation  in  Floo<i  Plaia  of  the  Missotiri 
River.  1 

Landholding  Agency:  Army 

Property  Number  219012340 

Status:  Underutilized  I 

Comment:  1280  acres?  selected  periods  are 
reserved  for  miiitBiV/training  exercises. 

Parcel  F 

Fori  Leavenworth 

Combined  Arms  Cenll 

Fort  Leavenworth  Co?  Leavenworth  KS 

66027-5020 
Landholding  Agency^Army 
Property  Number  21Spl2552 
Status:  UwMMHied       I 
Comment:  3X4  acres;  Bros  is  land  tacked: 

heavily  wooded:  pe^odic  flooding. 

MinnesoU 

Land 

Twin  Cities  Army  Antmunition  Plant 

New  Brighton  Co:  Ramsey  MN  S5112- 

Landholding  Agency:  Anay 

Property  Number  213120269 

Status:  Underutilized 

Comment:  Approx.  23  acres,  possible 

contamination,  secured  area  with  alternate 

access. 

Nevada 

Parcel  A 

Hawthorne  Amy  Aniraunition  Plant 
Hawthorne  Co:  Minetal  NV  e941S- 
Location:  At  Foot  of  iastem  slope  of  Motint 

Grant  in  Wassuk  R^nge  &  S.W.  edge  of 

Walker  Lane 
Landholding  Agencyd  Army 
Property  Number  21^2049 
Status:  Unutilized 
Comment  160  acT«s.  road  and  utility 

easements,  no  utilify  hookup,  possible 

flooding  problem. 

Parcel  B 

Hawthorne  Army  Ar^munition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  foot  of  Saslem  slope  of  Mount 

Grant  in  Wassuk  Flange  &  S.W.  edge  of 

Walker  Lane  I 

LandhoMiag  Agency^  Anny 
Property  Number  21f012056 
Status:  Unutilized 
Comment  1920  acre^  road  and  utility 

easements:  no  utility  hookup:  possible 

flooding  problem. 

Parcel  C 

Hawtitome  Amy  Aiimunitioo  Plant 
Hawthorne  Co:  Minetal  NV  89415- 
Location:  South-southwest  of  Hawthorne 
along  HWAAFs  South  Magazine  Area  at 
Western  edge  of  SJate  Route  359 
Landholding  Agencyj  Army 


Property  Number  21f 
Status:  Unutilized 
Comment:  85  acres;  i 
easements:  no  util) 
Parcel  D 
Hawthorne  Army  Ai| 


12057 

tad  artd  utility 
hookup. 

lunition  Plant 


Hawthorne  Co:  Mineral  NV  89415- 

Location:  South-southwest  of  Hawthorne 
along  HWAAFs  ^uth  Magazine  Area  at 
western  edge  of  S|ate  Route  399 

Landholding  Agencjt  Anay 

Property  Number.  21^2056 

Status:  Unutilized 


IMI 


Comment:  956  acrec  road  and  utility 
easements:  no  utility  hookup. 

Oklahoma 

Parcel  (40.  a 
Fort  Gibson  Lake 
Section  22 

Cherokee  County.  OK 
Landholding  Agency:  Army 
Property  Number  219013801 
Status:  Underutilized 
Comment  5  acres:  bushy  and  timbered; 
subject  to  grazing  lease. 

Parcel  No.  9 

Fort  Gibaoa  Lake 

Section  16 

Cherokee  County,  OK 

Landholding  Agency:  Army 

Property  Number  219013802 

Status:  Underutilized 

Comment:  7.S  acres:  rolling:  relatively  open: 

subject  to  grazing  lease:  most  recent  use — 

recreation. 
Parcel  No.  10 
Fort  Cibsoa  Lake 
Section  16 

Cherokee  County.  OK 
Landholding  Agency:  Army 
Property  Number  219013803 
Status:  Underutilized 
Comment:  36  acres;  rolling:  relatively  open: 

subject  to  grazing  lease;  most  recent  use — 

recreation. 
Parcel  Na  11 
Fort  Cibsoa  Lake 
Section  16 

Cherokee  County.  OK 
Landholding  Agency:  Army 
Property  Number  219013804 
Status:  Underutilized 
Comment:  60.34  acres;  semi  open  with  trees: 

most  recent  use — recreation. 

Parcel  No.  12 
Fort  Gibson  Lake 
Section  16 

Cherokee  County,  OK 
Landholding  Agency:  Army 
Property  Number  219013805 
Status:  Underutilized 

Comment:  6  acres:  flat  and  open;  subject  to 
grazing  leaae:  most  recent  use — recreation. 

Parcel  No.  13 
Fort  Gibson  Lake 
Section  21 

Cherokee  County,  OK 
Landholding  Agency:  Army 
Property  Number  219013806 
Status:  Underutilized 

Comment:  7  acres:  flat  and  open:  subject  to 
grazing  lease;  most  recent  use — recreation. 

Parcel  No.  17 

Fort  Gibson  Lake 

Section  12 

Wagoner  Co.  Co:  Wagoner  OK 

Lani^ralding  Agency:  Army 

Property  Nomber  219013807 

Status:  Underutilized 

Comment:  25.09  acres;  flat  with  trees;  subject 

to  grazing  lease:  most  recent  use — 

recreation. 
Parcel  No.  18 
Fort  Gibson  Lake 
SectiooU 

Wagoner  Co.  Co:  Wagoner  OK 
Landholding  Agency:  Army 


Property  Number  210013806 
Status:  Underutilized 

Comment:  8.77  acres:  subfeU  to  grazing  lease; 
most  recent  use — recreation. 

Parcel  No.  22 

Fort  Gibson  Lake 

Section  M  and  n 

Wagoner  Co.  Co:  Wagoner  OK 

Landholding  Agency:  Army 

Property  Number  219013809 

Status:  Underutilized 

Comment  177.84  acres:  rolling  with  tiwtered 

and  open  areas;  subject  to  grazing  lease: 

most  recent  use — recreatioa 

Parcel  No.  32 

Fort  Gibson  Lake 

Sections 

(See  County)  Co:  Mayes  OK 

Landholding  Agency:  Army 

Property  Number  219013810 

Status:  Underutilized 

Comment:  22  acres;  rotiing  and  open;  subject 

to  grazing  lease;  most  recent  use — 

recreation. 
Parcel  No.  33 
Fort  Gibson  Lake 
Section  4 

Mayes  County.  OK 
Landholding  Agency:  Army 
Property  Number  219013811 
Status:  Underutilized 
Comment:  18  acres;  flat  and  open;  subject  to 

grazing  leaae;  most  recent  use — recreation 

Parcel  No.  34 
Fort  Gibson  Lake 
Section  34 
Mayes  County.  OK 
Landholding  Agency:  Army 
Property  Number  219013812 
Status:  Underutilized 

Comment:  18  acres;  hilly-timbered:  subject  to 
grazing  lease;  most  recent  use — recreation. 

Parcel  No.  36 
Fort  Gibson  Lake 
Section  12 
Mayes  County.  OK 
Landholding  Agency:  Army 
Property  Number  219013813 
Status:  Underutilized 

Comment:  19  acres;  subject  to  grazing  lease: 
most  recent  use — recreation. 

Parcel  No.  38 

Fort  Gibson  Lake 

Section  7  and  8 

Mayes  County.  OK 

Landholding  Agency:  Anay 

Property  Number  219013814 

Status:  Underutilized 

Comment  97.39  acres;  rolling,  partially  open 

with  trees;  subject  to  grazing  lease;  most 

recent  use — recreation. 
Parcel  No.  40 
Fort  Gibson  Lake 
Section  S 

Mayes  County,  OK 
Landholding  Agency:  Army 
Property  tivtaber.  219013815 
Status:  Underutilized 
Comment  42  acres:  timber;  subject  to  grazmg 

lease:  most  recent  use — recreation. 

Parcel  No.  41 

Fort  Gibson  Lake 

Section  5 

Mayes  County.  OK  r 
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Landholding  Agency:  Arm; 
Property  Number  ZigolSeiB 
Status:  UnianHUiMdl 
Comment:  10  acret;«oine1i«M;  swhieotte 
graiiHgANHc  ■Mlnoentiue— Ronaten. 

Tennessee 

Milan  Army  Ammunition  Plant 

Milan  Co:  Carroll  TN  38358- 

LocalMo:  Heat  bouadary  in  the«ortfaeast 

comer  of  the  plant  A  housing  area 
Landholding  Ageacy:  Araqy 
Property  Number  219010547 
Status:  Excess 
Comment:  17.2  acres;  right  of  entcy  legal 

constraint 
Holstoo  Amy  AmmunitioB  Plant 
Kingsporl  Co:  HaWkins  TN  61299-6000 
Landholdii\g  Ageacy:  Amy 
Property  Number  219012338 
Status:  Unutilized 
Comment:  8  acres:  unimproved;  <cou1d  provide 

access:  2  acres  unusable;  near  explosives. 

Texas 

Land  Saginaw  Army  Aircraft  Ptt 
Saginaw  CRTamnl  TX  78070- 
LaiioRiuluiiig  Agency:  Army 
Property  Number  219014114 
Status:  Unutilized 

Comment:  154.3  acres:  includes  buikhngs/ 
structures/parking  and  airstrip. 

SuitabieZ-UnevaiJaUe  Properties 

Buildings  (by  State) 

Arkansas 

S.  W.  Terry  USAR  Cmter 

3600  South  J>ierae  Street 

Little  Rock  Co:  Pulaski  AR  72204- 

Landhoiding  Agency:  Army 

Property  Number:  21901478S 

Status:  Unutilized 

Comment:  22350  8<}.lt4  1  stoo' jilus 

mezzanine;  masonry  frame:  passible 

asbestos  in  boiler  room. 

California 

P-33  Fort  Ord 

East  Gafti  SMI 

Fart  Or^  Co:  Monterey  CA  93940- 

Landhoiding  Agency:  Army 

Property  Number  219010723 

Status:  UiMitAtced 

Comment  4132  sq.  ft.;  1  floon  <no8t  recent 

use — storage. 
T-B8  Fort  Ord 
East  Garrison 

Ford  Ord  Co:  Monterey  CA  93940- 
Landhoiding  Agency:  Army 
Property  Numlier  2190107B8 
Status:  Unutilized 
Base  closure 
Comment:  1089  BQ.  ft.:  1  stoiy:  possible 

Bstteslos. 
Bi«ig.22S 

Parks  Reserve  ¥toB»  Training  Area 
Dublin  Co:  Alameda  CA  94129- 
Landholding  Agency:  Acaty 
Property  Number  219013010 
Status:  Unutilized 
Comment:  11500  sq.  ft.;  3  story  temporary 

wood;  eictrasive  asbestos  preseat  ^nost 

recent  use — barradks. 
Biag.  T-220 


ArtiHarrSlRCl 

PreiMia  vf  Maiiterey  €•:  MwWwey  CA 

93940- 
Landholding  Agency:  Army 
Property  Number  219014784 
Status:  Unutilized 
Comment  3343  sq.  ft^  2  Stoiy  wood  frame; 

most  recent  use— bowling  center. 
Bldg.  939 

Parks  Reserve  Fofoea 
Training  Area 

DuUin  Co:  Alaraeda  CA  •4129- 
Landholding  Agency:  Anrqr 
Property  Number  219030292 
Status:  Unutilized 
Comment  11300  sq.  ft;  1  story  woodiraine: 

needs  major  rehab;  extensive  asbestos 

present 

Georgia 

Bldg.  5325 

Fort  Sening  Co:  MMaoQgee  C  A  31905- 
LanJhaMJBj  AgBfiicy  Itopy 
Propeity  W—*iiii  2SMam4« 

Status:  Unutilized 

Comment:  2124  sq.  ft.;  most  recent  use — 
barracks;  WM-ds  rekak 

Kentucky 

Bldgs.  2945.  3165.  3111.  3113 

FortCaaybell 

Fort  Cmybell  Ck  Christon  KY  42223- 

Landholding  Agency:  Amy 

Property  Numbers:  219012543.  219013221. 

219013230.  219013231 
Status:  Underutilized 
Comment:  4248  sq.  ft  each:  2  stor}':  seieded 

periadla«fe«eBerve4  fer  oulitary /training 

exercises;  possible  asbestos. 
Bldgs.tM.ttS 
FtCaofrtnN 

Ft  Caoiibdl  0«:  Christian  ICY  4222S- 
Landholding  Agency:  Army 
Property  Numbers:  219013140-219013141 
Status:  Uoderatitized 
Comment:  12576  s^  H.  each;  2  story:  possible 

asbestos:  most  recent  -use — basic  traintng 

central  issue  facility. 

Btdgs.  9149.  n«3. 3M2. 8141 

Pt.CampbeH 

Ft.  Campbell  Co:  Christian  KY  42223- 

LandhaUbng  Agency:  Araiy 

Property  Numbers:  219013222.  219013224- 

21901322B 
Status:  Underutilized 
CommeHit  XHO  s^.  K  each;  1  «tery;  ^ossibte 

asbestos:  selected  periods  used  for 

nlittaryftPBinins  mcerotses . 
BMgs.  S1S5.  Z733.  3TS2,  3133 
Ft  Campbell 

Ft.  Cafflfibell  Ce:  Cttristiafl  ICT  42223- 
Landholding  Agency:  Army 
Property  Nombers:  2U013227.  219013229. 

219013233-21901IZM 
Statur  VntferaMttzed 
Comment:  1760  sq.  ft.  eadi;  1  story;  possible 

asbestos;  selected  periods  used  for 

inintaTy  ^training  exercises. 
Bldg.  3134 
Ft.  Campbell 

Ft.  Campbell  Co:  Christian  «Y  42223- 
Landholding  Agency:  Army 
Property  Number  219013228 
Status:  Underutilized 


Comment:  tiW  sq.  ft.  «*di;  \  steiy:  possible 
asbestos;  selected  periods  used  for 

military/training. 

Louisiana 

Bldg.  8323 
12th  Street 

Fort  Polk  Co:  Vernon  LA  n«SB-S009 
Landholding  Agency:  Army 
Property  Nunber  219012736 
Status:  Underutiliaatf 

Comment  «ns  sq.  tL:  tewpBrary  waod  frame: 
most  recent  use — motor  peal  tnaiatenance 


Massachusetts 

Bldg.  T-206 
Fort  Devens 
Fort  Devens  Co:  Middlesex/Wsroe  MA 

0143*- 
Landholding  Agency:  Amy 
Property  Number  nWIXMS 
Status:  Underutilized 
Comaeat  lfl86  sq.  it.  1 4k>iy.  wood,  oiost 

recent  use-4ay  ream. 

Bldg.  T-209 
Fort  Devens 
Fort  Devens  MA  01433- 
Landholding  Agemy:  Army 
Property  Number  219090205 
Status:  Underutilized 

Comment  40701  sq.  ft:  2  story  wood  frame: 
needs  rehab,  most  recent  use — barrscks. 

New  Jersey 

BUgB.  331S-S.  3S16-C  3S29-C.  3329-E.  3346- 

C  3349-B&C.  88S6-B.  S3S»-£.  33Se-C.  3356- 

A  thru  D 
Nelson  Family  Housing 
Fort  Dix  Co:  Burlington  tfl  t)e640- 
LandhcMing  Agency:  Army 
Property  Numbers:  Zl 9030194.  219830198, 

219030206-219050207.  219030223. 

219030227-21903022a  219030Z30-Z19038232. 

2J9030235-21 9830238 
Status:  Unutilized 
Comment:  879  sq.  ft  each:  2  story  residences; 

structarrfiy  4etcriorat8d:  possible  asbestos. 
Bldgs.  3315-C  3349-E.  3351-C*D.  S336-E 
Nelson  Family  Housing 
Fort  Dix  Co:  Burlington  NJ  06840- 
Laftdholding  Agency:  Army 
Property  Numbers:  219030195.  219030229. 

219030233-219030234,  219030239 
Status:  Unutilized 
Comment:  S9S  sq.  f t  aaoh:  t  stery  resMenoes: 

structurally  deteriarate<t  peasibfa  asbsslas. 
Bldgs.  3316-A&a  SSt7-A.  3322-C  331M:. 

3323-A&B.  3332-A4B.  3333-C  8S36-F,  W36- 

E.  3338-B.  3339-A,  3340-A.  3342-A  thru  E. 

3345-A.534«-AthniC 
Nelson  Family  Housing 
Fort  Dix  Co:  Burtingten  ^f)«BmO- 
LandhoMing  Agency:  Anny 
Property  Numbers:  21  ••30196-2)9830197. 

219030199.  21903>aW-n»D36»*. 

219030208-219030220.  219096222. 

21963>P4-21^6MI  2> 
Status:  Unutilized 
Comment:  975  sq.  ft.  each;  2  sfory  residences: 

structurally  deterioreAesI:  possible  asbestos. 
Bldgs.  3318-A.  33S-A.  3844-S 
Nelson  Family  Hou 
Fort  Dix  Co:  Buriis 
Landholding  Agency:  Army 
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Property  Numbers 

219030221 
Status:  Unutilized 
Comment:  1267  sq. 


Z1903020a  219030205, 


1.  each;  2  story 
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residences;  struc  urally  deteriorated; 

possible  asbestoi  i. 
Bldgs.  3357-C.  3357  -D,  3357-E 
Nelson  Family  Hou  sing 
Lexington  Avenue 
Fart  Dix  Co:  Burlington  NJ  08640- 
Landholding  Agenc^:  Army 
Property  Numbers:  219030240-219030242 
Status:  Unutilized 
Comment:  875  sq.  fi  each;  2  story  residences; 

structurally  detei  iorated;  possible  asbestos. 

South  Carolina 

Bldg.  5485 

Marion  Avenue 

Fort  Jackson  Co:  Rithland 

Landholding  Agi 

Property  Number. 

Status:  Unutilized 

Comment:  6303  sq. 

structure;  former 

deteriorated  condition. 


gene  y: 


SC 
Army 
$9013897 


:  1  story  permanent 
[leating  plant: 


Tennessee 

Area  Q — Housing 
Milan  Army  Ammunition 
Milan  Co:  Carroll, 
Landholding  Agenc  /: 
Property  Numbers 
Status:  Underutiliz^ 
Comment:  2024  sq. 

most  recent 

used  during  selected 

Texas 


4rea— Q-1,  Q-29 

Plant 
tN  3835a- 
Army 
n9120271.  219120275 


use—  residence 


:Sain 


Be  <8r ■ 


Be  tar' 


Bldg.  T-342  Fort 
San  Antonio  Co 
Landholding  Agenci; 
Property  Number 
Status:  Unutilized 
Comment:  2284  sq. 

presence  of  asbestos 
Bldg.  T-1185  Fort 
San  Antonio  Co: 
Landholding  Agenc|' 
Property  Number 
Status:  Unutilized 
Comment:  4720  sq. 

potential  utilities 

asbestos. 
Bldg.  S-2586  Fort 
San  Antonio  Co:  Bekar 
Landholding  Agenc  r: 
Property  Number 
Status:  Unutilized 
Comment:  19436  sq 

stucco  bldg.,  potential 

rehab. 

Sim  I 


Houston 
1X78234-5000 
:  Army 
219120104 


I.,  one  story  wood  bldg.. 


Sum  I 


Be  tar' 


Bldg.  T-2589  Fort 
San  Antonio  Co: 
Landholding  Agenc  t: 
Property  Number 
Status:  Unutilized 
Comment:  15360  sq. 
needs  rehab. 


Bldg.  809  Fort  Hood 
20th  Street  and  Cental 
Fort  Hood  Co:  Bell 
Landholding  Agenc^: 
Property  Number 
Status:  Unutilized 


ea.,  2  story  wood  frame, 
!,  intermittently 
periods. 


Houston 
TX  78234-5000 
:  Army 
219120105 


>.,  two  story  wood  bldg., 
needs  rehab,  presence  of 

I  S4m  Houston 

TX  78234-5000 
:  Army 
2|9120106 

ft.,  two  story  wood/ 
utilities,  needs 


Houston 
TX  78234-5000 
Army 
219120107 


ft.,  two  story  wood  bldg.. 


Avenue 
76544- 
:  Army 
219120114 


"x; 


Comment:  4779  sq.  ft.,  two  story  wooden 
structure,  needs  major  rehab,  no  latrine 
facilities. 

Utah 

Bldg.  101 

Tooele  Army  Depot.  North  Area 
2  miles  south  of  Tooele  on  State  Hwy  36 
Tooele  Co:  Tooele  UT  84074-5006 
Landholding  Agency:  Army 
Property  Number  219120305 
Status:  Underutilized 
Comment:  1698  sq.  ft.,  1  story,  most  recent 
use — admin,  and  supply. 

Virginia 

Bldg.  2809 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number  219030271 

Status:  Underutilized 

Comment:  3500  sq.  ft.;  selected  periods  are 

reserved  for  military/training  exercises; 

most  recent  use — recreation  building. 
Bldg.  2649 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number  219030272 
Status:  Underutilized 
Comment:  2900  sq.  ft.;  selected  periods  are 

reserved  for  military/training  exercises; 

most  recent  use— dining  facility. 
Bldgs.  2212.  2417 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Numbers:  21903027»-219030280 
Status:  Underutilized 
Comment:  2256  sq.  ft.  each;  selected  periods 

are  reserved  for  military/training  exercises; 

most  recent  use — headquarters  building. 
Bldgs.  169^-1695 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219030281-219030283 
Status:  Underutilized 
Comment:  6912  sq.  ft.  each;  selected  periods 

are  reserved  for  military/training  exercises; 

most  recent  use — barracks. 
Bldgs.  T-3029,  3030,  T-3037  thru  T-3039 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Anny 
Property  Numbers:  219030264-219030288 
Status:  Underutilized 
Comment:  4292  sq.  ft.  each;  selected  periods 

are  reserved  for  military/training  exercises; 

most  recent  use — barracks. 

Bldgs.  1356, 1360-1362. 1668-1675. 1678-1685 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Numbers:  219030295-219030314 

Status:  Underutilized 

Comment:  11000  sq.  ft.  each;  selected  periods 

are  reserved  for  military/training  exercises; 

most  recent  use — mess  hall. 

Unsuitable  Properties 
Buildings  (by  State) 

Alaska 

Bldg.  4006.  3705 


Fort  Wainwright 

6th  Infantry  Division 

Fort  Wainwright  Co:  Fairbanks  AK 

Landholding  Agency:  Army 

Property  Number  219013778.  219013780 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  603 

Fori  Richardson 

Fori  Richardson  Co:  Anchorage  AK  99505- 

Landholding  Agency:  Army 

Property  Number  219014289 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  P01024 

MARS  Station 

Fort  Wainwright  Co:  Fairbanks  AK  99703- 

Location:  Located  on  North  Post;  West  of 

102nd  street  and  North  of  Apple  Street. 
Landholding  Agency:  Army 
Property  Number  219014685 
Status:  Unutilized 
Reason:  Floodway. 
Bldg.  1188 
Sentry  Station 

Fort  Wainvmght  Co:  Fairbanks  AK  99703- 
Location:  Located  at  Trainor  Gate  Entrance. 
Landholding  Agency:  Army 
Property  Number  219014686 
Status:  Unutilized 
Reason:  Floodway. 
Bldg.  1514, 1546, 1668 

Fort  Wainwright  Co:  Fairbanks  AK  99703- 
Landholding  Agency:  Army 
Property  Number  219014687-219014689 
Status:  Unutilized 
Reason:Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  2050 
Sentry  Station 

Fort  Wainwright  Co:  Fairbanks  AK  99703- 
Landholding  Agency:  Army 
Property  Number  219014690 
Status:  Unutilized 
Reason:  Floodway. 
Bldg.  1066, 1062 
Officer's  Military  Housing 
Fort  Wainwright  Co:  Fairbanks  AK  99703- 
Location;  North  of  Apple  Street  and  West  of 

100th  Street. 
Landholding  Agency:  Army 
Property  Number  219014691-219014602 
Status:  Underutilized 
Reason:  Floodway, 

Alabama 

78  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number  219014000,  219014003- 
219014005,  219014009,  219014012, 
219014015-219014053,  219014055-219014061, 
219014064,  219014066,  219014068-219014080. 
219014291-219014292,  219110109-219110111. 
219120247-219120251,  219130001 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  T00862 

Fort  McClellan 

OU  21st  Street  between  2nd  &  3rd  Avenue 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Number  219130019 


I  ■ ,  I 


.    f 


,i 
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Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioratioa. 

Arkansas 

Fort  Smith  USAR  Center 
Fort  Smith 

1218  South  A  Street  

Fort  Smith  Co:  Sebastian  AR  72901- 
Landholding  Agency:  Army 
Property  Number  21W1W28 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flaramaMe  or 
explosive  material. 

U.S.  Army  Carrisen 
Fort  Chaffee 

428  Ellis  Avenue  

Fort  Chaffee  Co:  Sebastian  AX  72965-8000 

Landholding  Agency:  Army 

Property  Numbar  XZ91U1M 

Status:  UodantiUaed 

Reason:  Other 

Comment  Fuel  pumphouse. 

U.S.  Army  Gurima 

Fort  Chaffee 

19ietstA«e«ie 

Fort  Chaffee  Co:  Sebastiai  AR  72905^5000 

Landholdlng  Agency:  Amy 

Property  Number  219110115 

Status:  Unutilized 

Reason:  Other 

Comment:  Fuel  pumphouse. 

U.S.  AEmyCwrisoD 

Fort  Chaffee 

2520  Ist  Avenue 

Fort  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  ZIBntJIW 

Status:  Unutilized 

Reason:  Other 

Coomeitt:  Fttd  fHRipheuM. 

Arizona 

49  Bligs. 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ«»05-SXae 

Landholding  Agency:  Army 

Property  Number  219011738,  219011744- 

219011745.  owtaosi-fiaouasa. 

219013962-2190139M.  2190139e6-219ei39«0 
Status:  Uademititizad 
Jteasoa:  Secured  Area. 

32  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  8601^ 

Location:  12  miles  west  of  Flagstafi.  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number  2T9014580-21W14S91 
Status:  Uiidei  utilized 
Reason:  Secured  Area. 
10  properties:  753  earth  covered  l^oos:  above 

ground  standard  magazines 
Navah>  Depot  AdMvitjr 
Bellemont  Co:  Ceoonlne  AZ  88«1S- 
LandMMing  Agenof.  Anny 
Property  Number  2190145g2-21Wlwei 
Status:  Underutilized 
Reason:  Seoand  Area. 

0  Bldgs. 

NafvaleOepot  AdMtir 
Bellemont  Co:  Coconino  AZ  46815-4800 
Location:  tZnJles  wea(«f  J'la9BlafrMi{-40 
Landholding  Agency:  Armjr 
PropVtyNvBbM!:  Z2M9027S-Z10080274. 
219120175-219120181 


Status:  Uautilized 
Reason:  Secored  Area. 

Bldgs.  15349, 15388 

Fort  Huachuca 

Sierra  Vista  C«  Oookise  AZ  8S635- 

Landhoiding  Ageopy:  Araiy 

Property  Number  21tia0003-21Sia0004 

Status:  Excess 

Reason:  Other. 

Commeiit  Enleesive  ietorieration. 

Califoraia 

P-12  Fort  Ord 
East  Garrison 

Fort  Ord  Co:  Modter^  CA93W0- 
Landholding  Agency:  Army 
Property  Nuniber  219010722 
Status:  Unutilized 

Reason:  Within  2000  ft.  otHammable  or 
explosive  material. 

IB  Bldgs.,  Fort  Ord 

Fort  Ord  Co:  Monterey  CA  93940- 

Landholdiag  Agency:  Army 

Property  Number  71901X1724-219010727. 

219010729-219010737.  2IWTO739. 219010741. 

219010744 
Status:  Underutilized 
Reason:  Secured  Area  (some  are  also  within 

2000  ft  of  flammable  erwqrioBive 

material). 
T-lTBl  fort  Ord 
4th  St  and  1st  Ave. 
Fort  Ord  Co:  Mooterey  CA  93940- 
Landholding  Agency:  Anny 
Property  TJmnber  219010748 
Status:  Unutilized 
Reason:  Within  2000  ft.  «f  fiammable'Of 

expteahre  oatodal.  Odier«RvireiimMrtal. 

Secured  Area. 
Comment:  UifMe  asbestos. 
T-8.  T-«.  T-10.  T-23.T-26.  T-27.  T-135.  Vot\ 

Ord 
East  Garrison 

Fort  Ord  Co:  Monterey  CA  93940- 
Landholding  Agency:  Amy 
Property  MuaAec  sm0747. 2190107«a. 

219010754.  219010758. 229010761. 21MM765. 

219010774 
Status:  Unutilized 
Reason:  Within  2000  ft«f  fiaoimable  or 

explosive  material 
T-1782.  T-1783. 7-1784.  T-1785.  T-17«a.T-22. 

Fort  Ord 
Fort  Ord  Co:  Modterey  <:A  SSMO- 
Landholding  Agency:  Army 
Properly  Nimibec:  21«n«74a.  2190107Sa 

219010752-219010753 
Statvs:  Unutiyaed 
Reason:  Wilhta  M80ft  of  &ounaUe«r 

explosive  material.  Other  environmental. 
Comment  friable  asbestos. 
T-4tMRDntOpd 
4th  St  and  1st  Ave. 
Fort  Ord  Co:  Montec^yCA  83940- 
Landholding  Afsacy.  Anny 
Property  Number  219010757 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
.  explosive  material.  Secured  Area. 

T-180a  T-180r  Port  Ord 

Fort  Ord  Co:  MoataBay  CA  43940- 

Liiiiiflinkliai  (^pry  iVrny 

i>raparty  Jtanbor  CI  Wt875»-21iOW760 

Sutus:  Unutilized 

Reason:  Other  environmental.  Secured  Area. 


Comment:  contains  friable  asbeatos. 
T-1963.  T-2nB.T-2M8f%rtOrd 
Fort  Ord  Co:  Monterey  CASMtt 

Landholding  Agency:  Anny   

Property  Number  2190107»8-2mi»784 

StaturUiiaiiliiii 

Reason:  Seoand  Ana. 

T-2107-2109  Fort  Ord 

7th  St.  between  1st  and  2nd  Ave. 

Fort  Ord  Co:  Monterey  CA  03949- 

Landholding  AgeBcy:  Anny 

Property  Number  nKttO7M-21Mn0787. 

Status:  Underutilized 
Reason:  Ssuawd  Area. 


T-2112-T-2115  Fort  Ord 

and  Ave..  7ft  9t 

Fort  Ord  Co:  Monterey  CA  93940- 

Landholding  AgeacT  Anay 

Property  Number  ttaaW7W-21W»77a 

Status:  Unatttaed 

Reason:  Secured  Area. 

48  Bldgs. 

Fort  Ord  Co:  Monterey  CA  §!••(►- 

Landholding  Agency:  Anny  

Property  tfcna bar  2190  tK^i-tUOtVtn, 

219010792-219010608,  219OiO08»-'^90M»l6, 
' 21901W  llWIHOil  ZIOV10021. 

219010023-ZlS 

211 
Status:  Underutilized 
Reason:  Secured  Area. 

3  Bldgs. 

Fort  Ord  Co:  Monterey  CA  92940- 

Landholding  AgencT-  Army 

Property  Number  IISOOVM.  21801i627. 

219010831 
Status:  Unutilized 
Reason:  Secured  Area. 

5  Bldgs. 

Fort  Ord  Co:  Monterey  CA  ia04i 

Landholding  A«encr  Anny 

Property  Number  219010807,  219010S17. 

219010820.  2190US22.  2MOt082S 
Status:  Unutilized 
Reason:  %VitMa  MOO  <L  «f  fiammabfe  or 

explosive  material 
T-1787 

Fort  Ord  Co:  Monterey  CAtTtll- 
Landholding  Agency:  Army 
Property  Number  219010921 
Status:  Unutilised 
Reason:  Within  2860  ft  of  ilammabte  or 

explosive  mateoaL  Secwted  Avon. 

Bldgs.  P-09.  T-ai 

Fort  Hunter  Liggett 

Joion  Co:  Idontaicy  CA  fl»44- 

Undholding  Agsncy  Aony 

Property  Number  219012413.219012420 

Status:  Unutilized 

Reason:  Other 

Comment  Latrine,  drtached  stniclure. 

Bldgs.  IM77.<»-t7i.  325 

Fort  Hunter  Liggett 

lolon  Co:  Monterey  CA  8a93»- 

Landholding  Agency:  Army 

Property  Number  219012414-219D1241A. 

219012600 
Status:  Unutilized 
Reason:  Within  2000  A.  of  flammable  or 

explosive  matacUL 

Bldg.18 

Riverbank  Army  Ammunition  Plant 
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5300  Claus  Road 
Riverbank  Co:  Stasis! 
Landholding  Agen(  y 
Property  Number 
Status:  Unutilized 
Reason:  Within  2000 
explosive  ma 


aus  CA  95367- 
Army 
119012554 


jteri  il. 

BIdgs.  T-323,  T-32; 
Fort  Hunter  Liggett 
Mission  Road 
Jolon  Co:  Monterej 
Landholding  Agi 
Property  Number 
Status:  Unutilized 
Reason:  Within 
explosive  ma 
Comment:  Within 


CA  93928- 
Army 
^9012601-219012802 


ien(  y: 


2ao 

3  ten  il 


en(^ 


tXXi 

7  Bldgs. 

Fort  Ord  Co:  Monterey 
Landholding  Agei 
Property  Number 

219013579-219013581 
Status:  Unutilized 
Reason:  Secured  Aiea 
IB. 


CA 

Army 
209013574-219013577. 


156 
Ammunition  Plant 


I  Cor>s 


[icy: 
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ft.  of  flammable  or 
.  Secured  Area. 


ft.  of  flammable  or 
ft.  of  sewage  facility. 


CA  95367- 
:  Army 
28 901 3682-21901 3590 


PI. 
CA 
:  Army 
219013817 


9  Bldgs.,  Nos.  2-8, 
Riverbank  Army 
5300  Claus  Road 
Riverbank  Co:  Stanislaus 
Landholding  Agenc^ 
Property  Number 
Status:  Underutiliz^ 
Reason:  Secured  A|ea 

BIdg.  T-3880 
Fort  Ord 
13th  Street  and  i 
Fort  Chxl  Co:  Montetey  ( 
Landholding  Agenc  r- 
Property  Number ; 
Status:  Unutilized 

Reason:  Within  200i  ft.  of  flammable  or 
explosive  materic  1. 

Bldgs.  T-2438,  T-21^  T-2524 
Fort  Ord 

Fort  Ord  Co:  Monte^y 
Landholding  Agen 
Property  Number 

219013821 
Status:  Underutilized 
Reason:  Secured  Ai^a 

BIdg.  T-2404 
FortCW 
Tenth  Street  and 
Fort  Ord  Co: 
LandhoHing  Agency 
Property  Number 
Status:  Underutilized 
Reason:  Within  20M 
explosive  materia  I 


CA 

Army 
219013818-219013819, 


Fii  St  Avenue 
Monterey  CA 
Army 
2t 901 3820 


ft.  of  flammable  or 
.  Secured  Area. 


BIdg.  T-1952,  7-200- 

Fort  Ord 

Fort  Ord  Co:  Monte^y  CA 

Landholding  Agencjp  Army 

Property  Number  2^9013822-219013823 

Status:  Unutilized 

Reason:  Secured  Ar^a. 

BIdg.  T-1705 

Fort  Ord 

Third  Street  and  Firit  Avenue 

Fort  Ord  Co:  Montetey  CA 

Landholding  Agencj:  Army 

Property  Number  2^9013824 

Status:  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

BIdg.  T-2409 

Fort  Ord 

Tenth  Street  and  Second  Avenue 

Fort  Ord  Co:  Monterey  CA 

Landholding  Agency:  Army 

Property  Number  219013825 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Bldgs.  T-25S0,  T-2527 

Fort  Ord 

Fort  Ord  Co:  Monterey  CA 

Landholding  Agency:  Army 

Property  Number  219013826-219013827 

Status:  Underutilized 

Reason:  Secured  Area. 

10  Bldgs. 

Fort  Ord 

Fort  Ord  Co:  Monterey  CA 

Landholding  Agency:  Army 

Property  Number  219013828-219013837 

Status:  Unutilized 

Reason:  SecuTPd  Arp« 

8  Bldgs. 

Fort  Ord 

Fort  Ord  Co:  Monterey  CA 

Landholding  Agency:  Army 

Property  Number  219013838-219013839, 

219014294-219014299 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
8  Bldgs. 

Oakland  Army  Base 
Oakland  Co:  Alameda  CA  94626-5000 
Landholding  Agency:  Army 
Property  Number  219013903-219013906, 

219120048-219120051 
Status:  Unutilized 
Reason:  Secured  Area. 
BIdg.  S-108 
Sharpe  Army  Depot 
Lathrop  Co:  San  Joaquin  CA  95331- 
Location:  Roth  Road 
Landholding  Agency:  Army 
Property  Number  219014290 
Status:  Underutilized 
Reason:  Secured  Area. 
4  Bldgs. 
Fort  Ord 

Fort  Ord  Co:  Monterey  CA  93941- 
Landholding  Agency:  Army 
Property  Number  219014300-219014303 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  materiaL  Secured  Area. 
BIdg.  S-184 
Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 
Location:  POL  Road 
Landholding  Agency:  Army 
Property  Number  219014602 
Status:  Underutilized 
Reason:  Secured  Area. 
17  Bldgs. 

Sierra  Army  Depot 
Herlong  Co:  Lassen  CA  t<6113- 
Landholding  Agency:  Army 
Property  Number  2190146e5-21901470a 
219014703-219014705.  219014713-219014717. 
219014719-219014721 


Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  S-369 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number  219014706 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Detached  Latrine. 

BIdg.  P-68 

Sierra  Army  Depot 

Road  Oil  Storage 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number  219014707 

Status:  Unutilized 

Reason:  Other 

Comment:  Oil  Storage  Tank. 

P-C0707,  P-C0708,  P-C0808— Igloo 

Sierra  Army  Depot 

Magazine  Area 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number  219014706-219014710 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  S-173, 177. 197 

Roth  Road — Sharpe  Army  Depot 

Lathrop  Co:  San  Joaquin  CA 

Landholding  Agency:  Army 

Property  Number  219014940-219014942 

Status:  Unutilized 

Reason:  Secured  Area. 

39  Bldgs.,  Nos.  3001-3040 

Wherry  Housing.  Title  VIU 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Location:  Intersection  of  Susanville  Road  and 

Flagler  Blvd. 
Landholding  Agency:  Army 
Property  Number  219030128-219030167 
Status:  Unutilized 
Reason:  Secured  Area. 
27  Bldgs. 
Fort  Ord 

Fort  Ord  Co:  Monterey  CA  93941-5777 
Landholding  Agency:  Army 
Property  Number  219030180-219030182. 

219030346-21903036a  219040379-219040381. 

219110067-219110072 
Status:  Unutilized 
Reason:  Secured  Area. 
BIdg.  S-321,  T-136— Sierra  Army  Depot 
Herlong  Co:  Lassen  CA  96113- 
Landholding  Agency:  Army 
Property  Number  219120046-219120047 
Status:  Unutilized 
Reason:  Secured  Area. 
7  Bldgs— Fort  Ord 

Fort  Ord  Co:  Monterey  CA  93941-5777 
Landholding  Agency:  Army 
Property  Number  219120052-219120057. 

219120099 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
BIdg.  13, 171, 178  Riverbank  Ammun  Plant 
5300  Claus  Road 

Rivert>ank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219120162-219120164 
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Status:  Underutilized 

Reason:  Secured  Area. 

Bldji.ai 

Los  Alamitos  Armed  Forces  Reserve  Center 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Location:  Main  entrance  on  Lexington  Dr. 

Landholding  Agency:  Army 

Property  Number:  219120276 

Status:  Unutilized 

Reason:  Other 

Comment:  Detached  latrine. 

Colorado 

87  Bldgs. 

Pueblo  Army  Depot 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  14  miles  East  of  Pueblo  City  on 

Highway  50 
Landholding  Agency:  Army 
Property  Number  219012209,  219012211. 

219012214.  219012216.  219012221. 

219012223-219012224,  219012226-219012228. 

219012230-219012237.  219012239-219012257. 

219012260-21901227^  219012280-219012288. 

219012290-219012298.  219012300.  219012303. 

219012743.  219012745.  219012747-219012748. 

219014845.  219120058-219120063 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7-9643.  T-9644 
Fort  Carson 
Butts  AirTield 

Colorado  Springs  Co:  El  Paso  CO  80913-6023 
Landholding  Agency:  Army 
Property  Number:  219013603-219013604 
Status:  Unutilized 
Reason:  Secured  Area. 

Georgia 

Fort  Stewart 

Sewage  Treatment  Plant 

Ft.  Stewart  Co:  Hinesville  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219013922 

Status:  Unutilized 

Reason:  Sewage  treatment. 

Railway  Spur  and  Bridge 

Fort  GiUem 

Forest  Park  Co:  Clayton  GA  30050- 

Location:  Located  on  Highway  42,  Southeast 

Landholding  Agency:  Army 

Property  Number  219014293 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Facility  12304 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

Location:  Located  off  Lane  Avenue 

Landholding  Agency:  Army 

Property  Number  219014787 

Status:  Unutilized 

Reason:  Other 

Comment:  Wheeled  vehicle  grease/ 

inspection  rack. 
Bldg.  5397 
Fort  Berming 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120268 
Status:  Unutilized 
Reason:  Other 
Comment:  Detached  lavatory  bldg. 


Hawaii 

PU-01.  02.  03.  04.  05.  06.  07. 08.  09, 10. 11 

Schofield  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 

L,andholding  Agency:  Army 

Property  Number  219014836-219014837 

Status:  Unutilized 

Reason:  Secured  Area. 

TMK  1-6-8-8-11 
Dillingham  Military  Reservation 
Waialua  Co:  Wahiawa  HI  96791- 
Location:  Property  adjacent  to  68-999 

Farrington  Highway 
Landholding  Agency:  Army 
Property  Number  219014838 
Status:  Unutilized 
Reason:  Other  environmental 
Comment:  Civil  Defense — Tsunami  Inundated 

area. 
TMK  1-6-8-1-29 
Dillingham  Military  Reservation 
Wailua  Co:  Wahiawa  HI  96791- 
Location:  In  Quarry  site 
Landholding  Agency;  Army 
Property  Number  219014839 
Status:  Unutilized 
Reason:  Secured  Area. 

P-001,  PN-05 

Kahuku  Training  Area 

Kahuku  Training  Area  Access  Road 

Kahuku  HI  96731- 

Landholding  Agency:  Army 

Property  Number  219030322-219030323 

Status:  Underutilized 

Reason:  Secured  Area. 

P-«8 

Aliamanu  Military  Reservation 
Honolulu  Co:  Honolulu  HI  96818- 
Location:  Approximately  600  feet  from  Main 

Gate  on  Aliamanu  Drive. 
Landholding  Agency:  Army 
Property  Number  219030324 
Status:  Unutilized 
Reason:  Other  environmental 
Comment:  Friable  Asbestos. 
P-3384  East  Range 
Schofield  Barracks 
East  Range  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219030361. 
Status:  Unutilized  *■ 

Reason:  Secured  Area. 

Iowa 

14  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52838- 

Landholding  Agency:  Army 

Property  Number  219012603.  219012605- 

219012607,  219012609.  219012611,  219012613, 

219012615.  219012820.  219012822,  219012624, 

219120172-219120174 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

33  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA 

Landholding  Agency:  Anny 

Property  Number  219013706-219013738 

Status:  Unutilized 

Reason:  Secured  Area. 


IliinoU 

570  Bldgs. 

loliet  Army  Ammunition  Plant 

loliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number  219010153-219010317. 

219010319-219010413.  219010415-219010439. 

219011750-219011879.  219011881-219011908. 

219012331,  219013076-219013138, 

219014722-219014781.  21 9030277-21 903027a 

219040354 
Status:  Unutilized 
Reason:  Secured  Area;  many  within  2000  ft. 

of  flanmiable  or  explosive  materials;  some 

within  floodway. 

Bldg.  251 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  6129»-5000 
Landholding  Agency:  Army 
Property  Number  219012357 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Bldg.  725 

Fort  Sheridan 

Highwood  Co:  Lake  IL  60037-5000 

Landholding  Agency:  Army 

Property  Number  219013769 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  58,  59  and  72,  69.  64. 105 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number  219110104-2955,  219010957, 

219010959-219010960,  219010062-219010964. 

219010966-219010967,  219010969-21901097a 

219011449.  219011454.  219011456-219011457. 

219011459-219011464,  219013848. 

219014606-219014620.  219014622-219014651. 

219014653-219014683.  219030315, 

219120168-219120171 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

6  Bldgs. 

Indiana  Army  Ammunition  Plant 

Charlestown  Co;  Clark  IN  47111- 

Landholding  Agency:  Army 

Property  Numbers:  219010920,  219010924, 

219010927-219010928,  219014621.  219014652 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

52  Bldgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vermillion  IN  47966- 

Landholding  Agency:  Army 

Property  Numbers:  219011584.  219011586- 
219011587,  219011589-219011590, 
219011592-219011627.  219011629-219011636. 
219011638-219011641 

Status:  Unutilized 

Reason:  Secured  Area. 

BldgT-109 

Fort  Benjamin  Harrison 

Beaumont  Road 

Ft.  Benjamin  Harrison  Co:  Marion  IN  47216- 

5450 
Landholding  Agency:  Anny 


47798 


JMI 


Property  Number  21^011648 

Status:  Unutilized 

Reason:  Within  2000|f).  of  flamnMbie  or 

explosive  material . 
Propellant-lgniter  Ld ;.  Line 
Indiana  Anny  Ammi  xiition  Plant 
Charlestown  Co:  Cl4^  IN 
Landholding  Agencyi  Anny 
Property  Number  21^3764 
Status:  Underutilizec 
Reason:  Within  2000 

explosive  material 


Fedgral  Regiater  /  VoL  56,  No.  183  /  Friday.  September  20.  1991  /  Nojticeg 


ft.  of  flammable  or 
Secured  Area. 


Kansas 

37  Bldgs. 

Kansas  Army  Ammi^ition  Plant 

Production  Area 

Parsons  Co:  Labette  kS  67357- 

Landholding  Agency  Anny 

Property  Numbers;  2^9011909-219011945 

Status:  Unutilized 

Reason:  Secured  Arda  (most  are  within  2000 

ft.  of  flammable  of  explosive  materiai]- 
324  Bldgs. 

Sunflower  Arir.y  Am  munition  Plant 
35425  W.  103rd  Stret* 
DeSoto  Co:  Johnson  KS  66018- 
Landholding  Agenc; 
Property  Numbers; 

219040032-21 
Status:  Unutilized 
Reason:  Within  2000jft.  of  flammable  or 

explosive  materiaqFIoodway  Secured 

Area. 
25  Bldgs. 

Sunflower  Army  Ammunition  Plant 
35425  W.  103rd  Stre^ 
DeSoto  Co:  lohnson  |CS  66018- 


Anny 
9040005-219040006, 


Landholding  Agency 


Property  Numbers:  2^9040007-219040031 

Status:  Unutilized 

Reason:  Within  2000jft.  of  flammable  or 

explosive  material  Floodway. 
Bldg.  9002 

Sunflower  Army  Am^uniticn  Plant 
35525  W.  103rd  Stree  t 
DeSoto  Co:  Johnson  1f.S  66018- 
Landholding  Agency  Army 
Property  Number  21  ni0O73 
Status:  Excess 
Reason:  Within  2000jft.  of  flammable  or 

explosive  ma terialj  Secured  Area. 

Kentucky 

Bldg.  126 

Lexington-Blue  Gras  i 
Lexington  Co:  Fayett  > 
Location:  12  miles 

Kentucky. 
Landholding  Agency 
Property  Number: 
Status:  Unutilized 
Reason:  Other 
Comment;  Sewage 
Bldg.  12 

Lexington-Blue  Gras  i 
Lexington  Co:  Fayetl  b 
Location:  12  miles 

Kentucky. 
Landholding  Agency 
Property  Number. 
Status-  Unutilized 
Reason:  Other 
Comment:  Industrial 


Army  Depot 
KY  40511- 
n(^theast  of  Lexington, 

Army 
21  $011661 


'Secursd 


Spring  (louse 


Army 


Area 
treatment  facility. 

Army  Depot 
KY  40511- 
Nirtheast  of  Lexington 

Army 
216011663 


waste  treatment  plant 


Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

CajToUton  Co:  Carroll  KY  41008- 

Landholding  Agency:  Army 

Property  Number  219040416 

Status:  Unutilized 

Reason:  Other 

Comment:  Spring  House. 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40«n-9899 

Landholdirig  Agency:  Army 

Property  Number  219040417 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage. 

Building 

Kentucky  River  Lock  and  Dam  No.  4 
1021  Kentucky  Avenue 
Frankfort  Co:  Franklin  KY  40601-9999 
Landholding  Agency:  Army 
Property  Number  219040418 
Status;  Unutilized 
Reason:  Other 
Comment:  Coal  Storage. 
Bam 

Kentucky  River  Lock  aitd  Dam  No.  3 
Highway  561 

Plea  sure  ville  Co:  Henry  KY  40057- 
Landholding  Agency:  Army 
Property  Number  213040419 
Status:  Underutilized 
Reason:  Other 

Comment:  110  year  old  bam  with  crumbled 
foundation. 

Louisiana 

53  Bldgs. 

Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Numbers:  219011668-219011670. 

219011691.  219011700,  219011714-219011716. 

219011718-219011724,  219011728,  219011728, 

219011731,  219011733-219011737,  219012112, 

219013571-219013572,  219013862-219013869. 

219110124-219110137.  219120287-21912029a 

219120303 
Status:  Unutilized 
Reason:  Secured  Area  (most  are  within  2000 

ft.  of  flammable  or  explosive  material). 
Staff  Residences 

Louisiana  Army  Ammunition  Plant 
Doyline  Co:  Webster  La  71023- 
Landholding  Agency:  Army 
Property  Numbers:  219120284-219120286 
Status:  Excess. 
Reason:  Secured  Area. 

Massachusetts 

Material  Technology  Lab 

405  Arsenal  Street 

Watertown  Co:  Middlesex  MA  02133- 

Landhotding  Agency:  Army 

Property  Numbers;  219120161 

Status:  Underutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Floodway  Secured 

Area. 

Maryland 

55  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-5001 


Landholding  Agency:  Army 

Property  Numbers:  219011406-219011417. 

219012608,  21901261a  219012812.  219012814. 

219012616-219012617,  219012619,  219012823. 

219012825-219012629,  219012831. 

219012633-219012835,  219012837-219012642. 

219012645-219012651,  21901 2855-21901 2B64. 

219013773,  219014711-219014712.  219030318, 

219110140 
Status:  Unutilized 
Reason:  Most  are  in  a  secured  area.  (Some 

are  within  2000  ft.  of  flammable  or 

explosive  material]  (Some  are  in  a 

floodway). 

P501 

Installation  #24235 

Ballast  House 

La  Plata  Co:  Charles  MO  20648- 

Location:  At  the  end  of  the  access  road 

Landholding  Agency:  Army 

Property  Number  219011843 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  312 

SFC  Adams  Brandt  &  Reserve  Center 
700  Ordnance  Road  B 

Baltimore  Co:  Anne  Arundel  MD  21226-1790 
Landholding  Agency:  Army 
Property  Nu.mber  219013881 
Status:  Underutilized 
Reason:  Other 
Comment;  Collapsed  roof/supporting  beams 

cracked. 
28  Bldgs. 

Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency;  Army 
Property  Numbers:  219014789,  219014847. 

219040365-219040366,  219040368-219040372. 

219120152-219120159,  219130034-219130044 
Status:  Unutilized 
Reason;  Secured  Area. 

Bldg.  10401 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Harford  Co:  Harford  MD  2100!5-5OOl 

Landholding  Agency:  Army 

Property  Numbers:  219110138 

Status:  Unutilized 

Reason:  Other 

Comment:  Sewage  treatment  plant 

Bldg.  10402 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219110139 

Status:  Unutilized 

Reason:  Other 

Comment:  Sewage  pumping  station. 

Bldg.  142-146,  USARC  Gaithersburg 

8510  Snou^ers  School  Road 

Gaithersburg  Co:  Montgomery  MD  20679- 

1624 
Landholding  Agency:  Army 
Property  Numbers:  21912000&-218120013 
Status:  Unutilized 
Reason:  Secured  Area. 
15  Bldgs.,  Ft.  George  G.  Meade 
Ft.  Meade  Co:  Anne  Arundel  MD  2Q75S- 
Landholding  Agency:  Army 
Property  Numbers:  219130045-219130059 
Status:  Unutilized 
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Reason:  Other 

Comment:  Extensive  deterioration. 

Michigan 

Bldg.  602. 604 

US  Anny  Garrison  Selfridge 

Mt.  Clemens  Co:  Macomb  MI  48043- 

Landholding  Agency;  Anny 

Property  Numbers:  219012355-219012356 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Floodway  Secured  Area. 
Detroit  Arsenal  Tank  Plant 
28251  Van  Dyke  Avenue 
Warren  Co:  Macomb  MI  4809O- 
Landholding  Agency:  Army 
Property  Number  219014605 
Status:  Underutilized 
Reason:  Secured  Area. 
25  Bldgs. 

Fort  Cluster  Training  Center 
2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 
Landholding  Agency:  Army 
Property  Numbers:  21901494^-219014963, 

219120001-219120008 
Status:  Unutilized 
Reason:  Secured  Area. 

Minnesota 

Bldg.  113,  575.  598 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Numbers:  219120165-219120167 

Status:  Unutilized 

Reason:  Secured  Area. 

Missouri 

Lake  City  Army  Ammo.  Plant 

59,  59A,  59C,  59B 

Independence  Co:  fackson  MO  64050- 

Landholding  Agency:  Army 

Property  Numbers:  219013666-219013669 

Status:  Unutilized 

Reason:  Secured  Area. 

Building-Stockton  Lake  Project 

Old  Mill  Area 

(See  County)  Co:  Ceder  MO  65785- 

Landholding  Agency:  Army 

Property  Number  219040414 

Status:  Unutilized 

Reason:  Floodway 

Bldg  #1,  2,  3 

St  Louis  Army  Ammunition  Plant 

4800  Goodfellow  Blvd. 

St  Louis  Co:  St.  Louis  MO  63120-1798 

Landholding  Agency:  Army 

Property  Numbers:  219120067-219120068 

Status:  Unutilized 

Reason:  Secured  Area. 

Mississippi 

Bldg.  8301,  8303-8305,  9158 
Mississippi  Army  Ammunition  Plant 
Stennis  Space  Center  Co:  Hancock  MS  39529- 

7000 
Landholding  Agency:  Army 
Property  Numbers:  21904043&-219040442 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 

Nebraska 
13  Bldgs. 


Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68802- 
Location:  4  miles  west  (Potash  Road) 
Landholding  Agency:  Army 
Property  Numbers:  219013849-219013861 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

New  leraey 

192  Bldgs. 

Armament  Res.  Dev.  &  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  NJ  0780&-5000 

Location:  Route  15  north 

Landholding  Agency:  Army 

Property  Numbers:  219010440-219010474. 

219010476,  219010478,  219010839-219010721, 

219012423-219012475.  219013787. 

219014306-219014321.  219030269-219030270 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

12  Bldgs. 

Armament  Reserve  Dev.  and  Engineering 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Numbers:  219012756-219012767 
Status:  Excess 
Reason:  Secured  Area. 

Bldg.  2337 

Fort  Monmouth 

Charies  Wood  Area 

Wall  Co:  Monmouth  NJ  07719- 

Landholding  Agency:  Army 

Property  Number  219012828 

Status:  Unutilized 

Reason:  Secured  Area. 

17  Bldgs.  (Evans  Area) 

Fort  Moimiouth 

Wall  Co:  Monmouth  NJ  0771ft. 

Landholding  Agency:  Army 

Property  Numbers:  219012829-219012844. 

219013786 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  13-14, 15A,  41, 100. 110-111 
Military  Ocean  Terminal 
Bayonne  Co:  Hudson  NJ  07002- 
Location:  Foot  of  32nd  Street  and  Route  169. 
Landholding  Agency:  Army 
Property  Numbers:  219013890-219013896 
Status:  Unutilized 
Reason:  Floodway  Secured  Area. 

Nevada 

124  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Numbers:  219011953.  219011955, 
219011957,  219011958,  219011960,  219011962. 
219011963.  219011965-219011967,  219011969, 
2190119n-219011973,  219011975.  219011979, 
219011981.  219011983.  219011985,  219011986, 
219011988.  219011989.  219011991-219011993, 
219011995.  219011996-219012001,  219012003, 
219012004,  219012006-219012008, 
219012010-219012012,  219012014.  219012015. 
219012017-21901202a  219012022-219012024, 
219012026,  219012027,  219012029.  219012030, 
219012032.  219012033,  219012035,  219012036, 
21901203a-219012040,  219012042,  219012043, 
219012045-21901204a  219012050-219012055, 
219012059-219012107,  219013613,  219013614 


Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  396 

Hawthorne  Army  Ammunition  Plant 

Bachelor  Enlisted  Qtrs  W/Dining  Facilities 

Hawthorne  Co:  Mineral  NV  89415- 

Locaf  ion:  East  side  of  Decatur  Street— North 

of  Maine  Avenue 
Landholding  Agency:  Army 
Property  Number  219011997 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  tone 

Secured  Area. 

64  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Numbers:  219012002,  219012005. 

219012009.  219012013.  219012016.  219012021. 

219012025,  219012028,  219012031,  219012034. 

219012037,  219012041,  219012044, 

219013615-219013655 
Status:  Underutilized 
Reason:  Secured  Area;  some  within  airport 

runway  clear  zone;  many  within  2000  ft.  of 

flammable  or  explosive  material. 
62  Concrete  Explo.  Mag.  Stor. 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  North  Mag.  Area 
Landholding  Agency:  Army 
Property  Number  219120150 
Status:  Unutilized 
Reason:  Secured  Area. 
259  Concrete  Explo.  Mag.  Stor. 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  8941S- 
Location:  South  ft  Central  Mag.  Areas 
Landholding  Agency:  Army 
Property  Number  219120151 
Status:  Unutilized 
Reason:  Secured  Area. 

New  York 

Bldgs.  10.  20.  40 

Watervliet  Arsenal 

Watervliet  Co:  Albany  NY  12189-4050 

Landholding  Agency:  Army 

Property  Numbers:  219012514,  219012516. 

219012519 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

Bldg.  25 

Watervliet  Arsenal 

Watervliet  Co:  Albany  NY  12189-4050 

Landholding  Agency:  Army 

Property  Number  219012521 

Status:  Underutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
Comment  contamination. 

Bldg.  110 

Fort  Totten 

110  Duane  Road 

Bayside  Co:  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Number  219012589 

Status:  Unutilized 

Reason:  Other 

Comment:  contamination. 

Ohio 

62  Bldgs. 
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OK  73503-510(» 
Anny 
419011243 


Ainmunition  Plant 

OK  74501-5000 
:  Aniiy 

219011674.  2190116aa 
1 687.  219012113.  219013792, 
-219013995. 
219014104. 
219014139, 

219014161,  219014162. 
219014218-219014274. 
219030007-219030127, 


lizid 


Aiea 


Ravenna  Anny  An»nunition  Ptant 

Ravenna  Co:  Portage  OH  44286-9297 

Landholding  Agenqj"  Army 

Property  Numbers:  219012478-219012507. 
21901250»-Z190liS13,  2190125115, 
219012517,  21901;  1518,  21901252a  219012522, 
219012523.  21901:  S25-21 901 2S2a 
219012530-21901^532.  219012534,  219012535, 
219012537,  21901^870-219013677,  219013781 

Status:  Unutilized 

Reason:  Secured  Afea. 

Oklahoma 

BIdg.  P-2505 

Fort  Sill 

2505  Sheridan  Roa( 

Lawton  Co:  Coman:J»€ 

Landholding  Agenc  y; 

Property  Number. 

Status:  Unutilized 

Reason:  Other 

Conunent:  Latrinp,  (letached  structure. 

553  Bldgs. 

McAlester  Army 

McAlester  Co:  Pilt^urg 

Landholding  Agenc  y 

Property  Numbers: 

219011684.  21901 

219013793.  219013961 

219014081-21901-1 102. 

219014107-2190H  137, 

219014141-21901058, 

21 9014165-21 901J  216, 

219014336-21901 4559, 

219040004 
Status:  Underutili 
Reason:  Secured 

flammable  or  ex; 
P-3042.  Fort  Sill 
3042  Austin  Road 
Lawton  Co:  Coman(:he 
Landholding  Agen 
Property  Numbers: 
Status:  Unutilized 
Reason:  Other 
Comment:  Stnicturi  lly  unsound. 

Oregon 

11  Bldgs. 

Tooele  Army  Depot 
Umatilla  Depot  Act  vity 
Hermiston  Co:  Morfow/Ui 
Location:  13  miles 

on  1-84 
Landholding  Agenc^: 
Property  Numbers: 

21901217a  21901^179, 

219012197,  21901^98, 
Status:  Underutili 
Reason:  Secured  A^a 
24  Bldgs. 

Tooele  Army  Depol 
Umatilla  Depot  Act  vity 
Hermiston  Co:  Mor  ow/Umatilla  OR  97838- 
Location:  13  miles  ( ast  of  Hermiston  Oregon 

on  1-84 
Landholding  Agency:  Army 
Property  Numbers:  219012177,  ZI90I2185. 

219012186,  2190iai89.  219012195,  219012196, 

219012199-219013205,  219012207,  219012208. 

219012225,  219013279,  219014304.  21901430S, 

219014782.  21901^844,  218090362-219030363, 

219120032 
Status:  Underutilizc  d 
Reason:  Secured  Ai  ea 


ICf  |i 


nc/ 


Some  within  2000  fl.  of 
losive  material 


OK  73503-5100 
Army 
^9130060 


east 


matiOa  OR  97838- 
of  Hermiston  Oregon 


Army 
!ig012174-21901217a 

219012190.  219012191, 
219012217,  219012229 


Pennsylvania 

Defense  Personnel  Support  Ctr. 

2800  South  20th  Street 

Philadelphia  Co:  Philadelphia  PA  19101-8419 

Landholding  Agency:  Army 

Property  Number:  210011664 

Status:  Underutilized 

Reason:  Other  environmental  Secured  Area 

Comment:  Friable  asbestos. 

Hays  Army  Ammunition  Plant 

300  Miffln  Road 

Pittsburgh  Co:  Allegheny  PA  15207- 

Landholding  Agency:  Army 

Property  Number  219011686 

Status:  Excess 

Reason:  Secwed  Area. 

Soutk  Carolina 

12  Bldgs. 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Numbers:  219120291-219120302 

Status:  Unutilized 

Reason:  Other 

Comment:  extensive  deterioration. 

Tennessee 

BIdg.  100 

Volunteer  Army  Ammo.  Plant 

Chattanooga  Co:  Hamilton  TN  37422- 

Landholding  Agency:  Army 

Property  Number  219010475 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Secured  Area. 

23  Bldgs. 

Volunteer  Army  Ammo.  Plant 

Chattanooga  Co:  Hamilton  TN  37422- 

Landholding  Agency:  Army 

Property  Numbers:  219010477,  219010479- 
219010500 

Status:  Unutilized 

Reason:  Secured  Area  Some  are  within  2000 
ft.  of  flammable  or  explosive  materiaL 

45  Bldgs. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Carroll  TN  38358- 

Landholding  Agency:  Army 

Property  Numbers:  219010501.  219010503, 
219010605.  219010545,  219010551.  219010554. 
219010557,  219010567,  219010569,  219010573, 
219010578, 219010596,  21901 0600-21 9010602. 
219010604,  219010606,  219010607,  21901061a 
219010611, 219010613-219010622. 
219010624-219010634.  219010922, 
219030317-219030319 

Status:  Unutilized 

Reason:  Secured  Area  Some  within  2000  ft  of 
flammable  or  explosive  materiaL 

198  Bldgs. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Carroll  TN  38358- 

Landholding  Agency:  Army 

Property  Numbers:  219010504,  219010506- 
219010608,  21901051a  219010515,  219010521, 
219010523,  219010525,  219010528.  21901 0531, 
219010538.  21901053a  219010544.  219010S4a 
219010548-219010550.  219010553.  219010%5, 
219010656,  219010558.  219O10561-Z19O10566, 
21901056a  219010570-219010572,  219010674. 
219010575.  219010577-219010582. 
219010584-21901058a  219010588-219010595, 
219010597.  219OI0S99.  219010635-2190106%, 
219010923,  219014792-219014795.  219014797. 
219014801.  219014802.  219014804-219014811. 


219030321.  219110001-219110031, 
219110074-219110101,  219120182-219120248 

Status:  Underutilized 

Reason:  Secured  Area  Some  within  2000  ft.  of 
flammable  or  explosive  material. 

20  Bldgs. 

Holston  Army  AmmiuiHion  Plant 

Kingsport  Co:  Hawkins  TN  6129l»-«000 

Landholding  Agency:  Army 

Property  Numbers:  219012304-219012308. 

219012311,  219012312,  219012314.  219012316, 

219012317.  219012319,  219012325,  219012328. 

21901233a  219012332.  219012334,  219012337, 

219013790.  219030266 
Status:  Unutilized 
Reason:  Secured  Area  Some  are  within  2000 

ft.  of  flammable  or  explosive  materiaL 
BIdg.  1 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number  219012335 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
BIdg.  No.  1,  Area  B 
Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN 
Landholding  Agency:  Army^ 
Property  Number  219013789 
Status:  Underutilized 
Reason:  Secured  Area. 

Texas 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76079- 
Landholding  Agency:  Army 
Property  Number  219011665 
Status:  Unutilized 
Reason:  Other 

Comment:  easement  to  city  of  Saginaw  for 
sewer  pipeline  ending  5/15/2023. 

18  Bldgs. 

Long  Star  Army  Ammunition  Plant 

Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-8100 

Landholding  Agency:  Army 

Property  Numbers:  219012524,  21901252a 

219012533.  219012536,  21901253a  21901254a 

219012542,  219012544,  219012545, 

219030337-219030345 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
Bldgs.  0021A,  0027A 
Longhom  Army  Ammunition  Ptant 
Kamack  Co:  Harrision  TX  75661- 
Location:  State  highway  43  north 
Landholding  Agency:  Army 
Property  Numbers:  219012546. 219012548 
Status:  Underutilized 
Reason:  Secured  Area. 

BIdg.  14 

Saginaw  Army  Aircraft  Ptant 
Saginaw  Co:  Tarrant  TX  78070- 
Landholding  Agency:  Army 
Property  Number  219014823 
Status:  UnutiUzed 
Reason:  Other 
Comment  Pump  house. 

BIdg.  9042 

Possum  Kingdom  Rec  Area 

Star  Route.  Box  200 

Grayford  Co:  Palo  Pinto  TX  76045- 
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Landboiding  Agency:  Army 

Property  Number  219040397 

Status:  Unutilized 

Reason:  Other 

Comment:  Detaphed  latrine.'    ' 

Bdg.9046 

Possum  Kingdom  Rec  Area 

Star  Route.  Box  200 

Crayford  Co:  Palo  Pinto  TX  76045- 

Landholding  Agency:  Army 

Property  Number  219040399 

Status:  Unutilized 

Reason:  Other 

Comment:  Sewage  treatment  plant 

Bldg.  9047 

Possum  Kingdom  Rec  Area 

Star  Route.  Box  200 

Crayford  Co:  Palo  Pinto  TX  78045- 

Landholding  Agency;  Army 

Property  Number  219040400 

Status:  Unutilized 

Reason:  Other 

Comment:  Chlorine  Building. 

Bldg.  4801 

Fort  Bliss 

4801  Drake  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219110064 

Status:  Unutilized 

Reason:  Other 

Comment:  Gas  Station. 

Bldg.  40A  Red  River  Army  Depot 

Texarkana  Co:  Bowie  TX  75505- 

Landholding  Agency:  Army 

Property  Number  219120064 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdgs.  T-1191.  T-1198— Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-6000 

Landholding  Agency:  Army 

Property  Numbers:  219120065.  219120066 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  « 

27  Ammun.  Magazines 
Fort  Bliss  Ammunition  Supply  Point 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency;  Army 
Property  Numbers:  219120072-219120098 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  OS 

Red  River  Army  Depot 
18  miles  W.  of  Texarkana.  Hwy.  82 
Texarkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Anny 
Property  Number  219130002 
Status:  Excess 
Reason:  Secured  Area. 

Utah 

42  Bldg*. 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landlu^ding  Agency:  Army 

Property  Numbers:  2ig0121ia  219012111. 

219012114-219012122.  219012128,  Z1901212B. 

219012131.  219012133.  219012138, 219012138. 

21901214a  219012148.  2190121S0,  219012151. 

219012153.  219012159,  219012162. 

219012164-219012167,  219012169.  219012170, 

219012172.  219012749.  2190127S2-21901Z7SS. 

219014929. 219030386,  219120028-219120031 


Status:  Unutilized 

Reason:  Secured  Area. 

16  BIdgs. 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Numbers:  219012142-219012144. 

219012148.  219012140.  219012152.  219012155. 

219012158,  219012158.  219012163.  219012171. 

219012742.  21901275a  219012751,  219014838. 

219040003 
Status:  Underutilized 
Reason:  Seciired  Area. 
4  BIdgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UY  84022- 
Landholding  Agency:  Anny 
Property  Numbers:  219013996-219013999 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  7156 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  64022- 
Landholding  Agency:  Anny 
Property  Number  219014663 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  104 

Tooele  Army  Depot  North  Area 
Tooele  Co:  Tooele  UT  84O74-S008 
Landholding  Agency:  Army 
Property  Numbers:  219120014 
Status:  Underutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
13  BIdgs. 

Tooele  Army  Depot  South  Area 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Numbers:  219120015-219120027 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
6  BIdgs. 

Tooele  Army  Depot  North  Area 
Tooele  Co;  Tooele  UT  84074-S008 
Landholding  Agency:  Anny 
Property  Numbers:  219120277-219120282 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 

Bldg.  753 

Tooele  Army  Depot — North  Area 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number  219120283 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Secured  Area. 

8  BIdgs. 

Dugway  Proving  Ground 

Dugway  Co:  Tooele  UT  84022- 

Landholding  Agency:  Army 

Property  Numbers:  21013000a  219130011- 

219130013.  2igi3001&-21»130018 
Status:  Underutilized 
Reason:  Secured  Area. 
3  BIdgs. 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Numbers:  21913000a  219130010. 

219130014 
Status:  Unutilized 


Reason:  Secured  Area. 
Virginia 

149  BIdgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Landholding  Agency:  Army 

Property  Numbers:  219010833.  219010a3a 

219010839.  219010842.  219010844. 

219010847-219010e9a  219010892-219010012. 

219011521-219011577.  219011581-219011583, 

219011585.  2ig01158a  219011591, 

2190135S9-21901357a  219110142-219110143. 

21912007a  219120071 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 

13  Latrines 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Landholding  Agency:  Anny 

Property  Numbers:  219010834.  219010835. 

219010837.  21901083a  21901084a  219010841, 

219010843.  219010B4S.  219010e4a  219010801. 

219011S78-219011S80 
SUtus:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Other  Secured  Area. 
Comment  Latrine,  detached  structure. 

7  BIdgs. 

Fort  Belvoir 

Fort  Belvoir  Co:  Fairfax  VA  2206O- 

Landholding  fiigeacy.  Anny 

Property  Numbers:  219012547.  219012553. 

219012556-219012554  21901256a  219012562 
Status:  Unutilized 
Reason:  Within  2000  ft  of  Qammable  or 

explosive  material 
16  BIdgs. 
U.S.  Army  Combined  Arms  Support 

Command 
Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Numbers:  219120033-219120O45. 

219120160.  21913000a  219130007 
Status:  Unutilized 
Reason:  Other 
Comment  Extensive  deterioration. 

Washington 

6  BIdgs. 

130-228th  Street  S.W. 

Federal  Regional  Center  (FEMA) 

Bothell  Co:  Snohomish  WA  98021- 

Landholding  Agency:  Army 

Property  Numbers:  219011637, 21901 1642. 

219011644.  21901164a  219011647,  219011648 
Status:  Unutilized 
Reason:  Secured  Area. 
34  BIdgs. 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433-5000 
Landholding  Agency:  Anny 
Property  Numbers:  219011651. 219011652. 

219011854-21901168a  219011682.  219013782. 

219013882-21901388a  2190ia80a 

219013907-21901392a  219110144 
Status:  Unutilised 
Reason:  Secured  Area. 

Bldg.  209 

Yakima  Fuing  Center 

Yakima  Co:  Yakima  WA  90001-6000 
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Location:  Exit  26  orti-82  on  Yakima  Firing 

Center  Road         I 
Landholding  Agencj:  Army 
Property  Number  2t9040363 
Status:  Elxcess 
Reason:  Within  200(  ft.  of  flammable  or 

explosive  materia  Secured  Area. 

Wisconsin 

6  Bld«s. 

Badger  Army  Ammi  nition  Plant 

Baraboo  Co:  Sauk  V 1  5391^- 

Landholding  Agenc] :  Army 

Property  Numbers:  J 19011094,  219011209- 
219011212,  219011  17 

Status:  Underutilized  1 

Reason:  Within  200(  ft.  of  flammable  or 
explosive  materia . 

Other  Environment!  il  Secured  Area. 

Comment:  Friable  ai  bestos. 

154  BIdgs. 

Badger  Army  Ammu  nition  Plant  ' 

Baraboo  Co:  Sauk  V  I  53913- 

Landholding  Agenq :  Army 

Property  Numbers:  219011104,  219011106, 
219011108-2190111 13.  219011115-219011117. 
219011119.  219011:  20.  219011122-219011139. 
219011141.  219011:  42.  219011144. 
219011143-219011408,  219011213-219011218, 
219011218-219011134,  219011238.  219011238, 
219011240.  219011;  42,  219011244.  219011247. 
219011249.  219011)  51,  219011254,  219011256, 
219011259,  219011;  63,  219011265,  219011268. 
219011270.  219011;  75.  219011277.  219011280, 
219011282,  219011;  84,  219011286,  219011290, 
219011293,  219011;  95,  219011297.  21901130a 
219011302,  219011;  04-219011311,  219011317. 
219011319-219011;  21,  219011323 

Status:  Unutilized 

Reason:  Within  2OO0  ft.  of  flammable  or 
explosive  materia 

Other  Environmental  Secured  Area. 

Comment:  Friable  asbestos. 

Bldg.  P-10111 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  Wl  54656-5000 

Landholding  Agencye  Army 

Property  Number  2ipoi3443 

Status:  Unutilized 

Reason:  Other 

Comment:  Structure  s  boiler  plant  for 
hospital. 

B!dg.2is4 

Badger  Army  Ammi^ution  Plant 

Bus  Station 

Baraboo  Co:  Sauk  Vil  53913- 

Landholding  Agenc>«  Army 

Property  Number  21B013784 

Status:  Unutilized 

Reason:  Within  20001  ft  of  flammable  or 

explosive  materia 
6  Bldgs. 

Badger  Army  Ammuiiition  Plant 
Baraboo  Co:  Sauk  W I 
Landholding  Agency ;  Army 
Property  Numbers:  2J9O13870-219O13875 
Status:  Underutilize( 
Reason:  Secured  Ar^a. 
5  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  Vyi 
Landholding  Agency ;  Army 
Property  Numbers:  2 19013876-219013878, 

219030275,  2190302  76 
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Status:  Unutilized 
Reason:  Secured  Area. 

Land  (by  State] 
Alaska 

Dike  Range 
Fort  Wainwright 

Fort  Wainwright  Co:  Fairbanks  AK  99703- 
Location:  14  miles  south  of  Fairbanks 
Landholding  Agency:  Army 
Properly  Number  219014684 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Floodway. 

Eklutna  Mountain  &  Glacier 

Training  Site 

Fort  Richardson  Co:  Anchorage  AK  99505- 

Location:  18  miles  from  Fort  lUchardson 

Landholding  Agency:  Army 

Property  Number  219014788 

Status:  Unutilized 

Reason:  Other 

Comment:  Unexploded  ordnance. 

Davis  Range 

Fort  Richardson 

Fort  Richardson  Co:  Anchorage  AK  99505- 

Location:  SW  Portion  of  Installation 

Landholding  Agency:  Army 

Property  Number  219030267 

Status:  Underutilized 

Reason:  Secured  Area. 

Georgia 

Facility  EHOOl 

Fort  Cordon 

Augusta  Co:  Richmond  GA  30905- 

Location:  Located  at  the  Eisenhower  Army 

Medical  Center 
Landholding  Agency:  Army 
Property  Number  219014786 
Status:  Unutilized 
Reason:  Other 
Comment:  heliport— concrete  pad. 

Illinois 

Group  66A 

Joliet  Army  Ammunition  Plant 

Joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number  219010414 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
Parcel  1 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Location:  South  of  the  811  Magazine  Area, 

adjacent  to  the  River  Road. 
Landiholding  Agency:  Army 
Property  Number  219012810 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway. 
Parcels  No.  2  and  3 
Joliet  Army  Ammunition  IHant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Numbers:  219013796.  219013797 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway. 
Parcels  No.  4, 5.  and  6 
Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 


Property  Numbers:  219013798-219013800 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway. 
Homewood  USAR  Center 
18760  S.  Halsted  Street 
Homewood  Co:  Cook  IL  60430- 
Landholding  Agency:  Army 
Property  Number  219014067 
Status:  Underutilized 
Reason:  Secured  Area. 

Indiana 

Newport  Army  Ammunition  Plant 
East  of  14th  St  &  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landholding  Agency:  Army 
Property  Number  219012360 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Secured  Area. 

Louisiana 

Land 

Louisiana  Army  Ammunition  Plant 
Doyline  Co:  Webster  LA 
Landholding  Agency:  Army 
Property  Number  219013923 
Status:  Unutilized 
Reason:  Other 

Comment:  barrow  pit.  predominately  under 
water. 

Maryland 

Carroll  Island 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Properly  Number  219012630 

Status:  Underutilized 

Reason:  Floodway  Secured  Area. 

Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  City 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency;  Army 

Property  Number  219012632 

Status:  Underutilized 

Reason;  Floodway  Secured  Area. 

Nebraska 

Land 

Comhusker  Army  Ammunition  Plant 

Potash  Road 

Grand  Island  Co:  Hall  NE  68802- 

Location:  4  miles  west  of  Grand  Island. 

Landholding  Agency:  Army 

Property  Number  219013785 

Status:  Underutilized 

Reason:  Floodway. 

New  Jersey 

Land 

Armament  Research  Development  &  Eng. 

Center 
Route  15  North 

Picatiimy  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number  219013788 
Status:  Unutilized 
Reason:  Secured  Area. 

New  York 

Watervliet  Arsenal 

Watervliet  Co:  Albany  NY  1218&-4050 
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Location:  East  of  Main  Arsenal  Reservation 
Landholding  Agency:  Anny 
Property  Number  219012S06 
Status:  Excess 
Reason:  Other 

Comment:  Easement  to  N.Y.  State.  6-lane 
highway  construction. 

OkUhonu 

McAlester  Army  Ammo.  Plant 

McAlester  Co:  Pittsburg  OK  74SO1-SO00 

Location:  10  miles  south  of  McAlester  OK 

Landholding  Agency:  Army 

Property  Number  219011671 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
McAlester  Army  Ammunition  Plant 
McAlester  Ca  Pittsburg  OK  74S01- 
Landholding  Agency:  Army 
Property  Number  219014603 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

PemMyivMiia 

Lickdale  Railhead 

Fort  Indiantown  Gap 

Lickdale  Co:  Lebanon  PA  17036- 

Landholding  Agency:  Army 

Property  Number  219012359 

Status:  Excess 

Reason:  Floodway. 

Land 

Raystown  Lake 

Huntingdon  Co:  Huntingdon  PA 

Location:  Downstream  of  Raystown  Lake. 

Landholding  Agency:  Anny 

Property  Number  219040420 

Status:  Excess 

Reason:  Other 

Comment:  Property  Landlocked 

Tennessee 

Land 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co;  Hamilton  TN 
Landholding  Agency:  Army 
Property  Number  219013791 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
Volunteer  Army  Amma  Plant 
Chattanooga  Co:  Hamilton  TN 
Location:  Area  around  VAAP— outside  fence 

in  buffer  zone. 
Landholding  Agency:  Anny 
Property  Number  219013880 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area. 
McClure  Bend 

Cordell  Hull  Dam  and  Reservoir 
Carthage  Co:  Smith  TN  37030- 
Location:  Highway  65  to  McClure  Bend  Road. 
Landholding  Agency:  Army 
Property  Number  219040412 
Status:  Underutilized 
Reason:  Floodway. 
Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 
Highway  65  to  Brooks  Bend  Road 
Cainesboro  Co:  Jackson  TN  38562- 
Location:  Tracts  80a  802-806.  835-837.  900- 

902. 1000-1003. 1025 


Landholding  Agency:  Army 

Property  Number  219040413 

Status:  Undenitilized 

Reason:  Floodway. 

Cheatham  Lode  and  Dam 

Highway  12 

Ashland  City  Co:  Cheatham  TN  3701S- 

Location:  Tracts  B-613.  E-512-1  and  B-«12-2 

Landbolding  Agency:  Anny 

Property  Number.  219040415 

Status:  Underutilized 

Reason:  Floodway. 

Virginia 

Fort  Belvoir  Military  Reserve  tion-5.0  Acres 
South  Post  located  West  of  Pohick  Road 
Fort  Belvoir  Co:  Fairfax  VA  22060- 
■  Location  Rightside  of  King  Road 
Landholding  Agency:  Army 
Property  Number  219012550 
Status:  Unutilized 

Reason:  Within  airport  nmway  clear  zone 
Secured  Area 
Comment:  5.6  aT** 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 
Baraboo  Ca  Sauk  WI S3913- 
Location:  Vacant  land  within  plant 

boundaries. 
Landholding  Agency:  Army 
Property  Number  219013763 
Status:  Unutilized 
Reason:  Secured  Area. 

Suitable/To  Be  Excessed  Properties 
Buildings  (by  State) 

Califotnia 

Bldg.270 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219120324 

Status:  Unutilized 

Comment  90  sq.  ft.  concrete/aluminum,  off- 
site  use  only,  most  recent  use — aircraft 
stream  cleaning  bldg. 

Maryland 

Bldg.  101 

Walter  Reed  Army  Medical  Crater 

Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 

Landholding  Agency:  Army 

Property  Number  219012678 

Status;  Underutilized 

Comment  16438  sq.  ft;  needs  rehab;  possible 

asbestos:  building  listed  on  National 

Historic  Register. 
Bldg.  104 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 
Landholding  Agency:  Army 
Property  Number  219012679 
Status:  Underutilized 
Comment  12495  sq.  ft.;  needs  rehab:  possible 

asbestos:  building  listed  on  National 

Historic  Register. 
Bldg.  107 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 
Silver  Spring  Co:  Montgomery  MD  20010- 


Landholding  Agency:  Army 

Property  Number  219012680 

Status:  Unatilhted 

Comment  4107  sq.  ft.:  possible  structural 

dendendes;  possible  asbestos:  historic 

property. 
Bldg.  120 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Secbon 

Silver  Spring  Co:  Montgomery  MD  20910- 
Landholding  Agency:  Army 
Property  Number  219012881 
Status:  Underutilized 
Comment  2442  sq.  ft:  possible  structural 

deHciendes:  possible  asbestos:  historic 

property. 

[FR  Doc.  91-22506  Hied  9-19-91:  6:45  am) 

BILUMO  COOe  4210-l»-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  llanagement 

(G-010-4332-10/Q1-0127] 

Draft  Rio  Pueroo  Raaource 
ManaQOinafil  Plan  Amandntant  and 
tnvii  oiwiiaiHi  Aaaaaamani,  ignano 
Chavez  Special  ManaQainent  Area,  NM 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  Intent  to  prepare  a 
Draft  Rio  Puerco  Resource  Management 
Plan  Amendment  and  Environmental 
Assessment  for  vehicle  lue  in  the 
Ignacio  Chavez  Special  Management 
Area  (SMA),  New  Mexico. 

SUMMARY:  An  emergency  road  closure 
was  initiated  in  1967  in  accordance  with 
the  guidance  contained  in  43  CFR  8341.2. 
The  emergency  road  closure  was 
implemented  due  to  unusually  wet 
conditions  that  caused  vehicles  to  leave 
the  roadway  and  develop  parallel 
vehicle  trails  adjacent  to  BLM  Road 
1103.  The  conditions  which  resulted  In 
the  vehicle  closure  no  longer  exist  and 
the  alternate  vehicle  trails  have 
revegetated.  The  emergency  rt>ad 
closure  for  vehicle  use  in  the  Ignacio 
Chavez  SMA  will  end  on  September  28. 
1991. 

Measures  which  will  be  taken  to 
prevent  the  recurrence  of  the  situation 
that  resulted  in  the  vehicle  closure 
include  increased  ranger  patrols,  and 
preparation  of  a  plan  amendment  for  the 
Rio  Puerco  Resource  Management  Plan 
(1986)  to  address  long  term  management 
of  vehicle  uses.  The  plan  amendment  is 
in  accordance  with  section  102  of  the 
National  Environmental  Policy  Act  of 
1969.  The  proposed  action  in  the  plan 
amendment  is  seasonal  closure  of  BLM 
Road  1103  between  July  1  and  August 
15,  and  December  1  and  March  3a 
Seasonal  closure  is  based  on  the 
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management  of  ve  licle  uses,  during 
periods  of  high  pn  cipitation.  A  quarter 
mile  segment  of  B^^f  Road  1103  would 
also  be  realigned  |o  its  historic  location, 
approximately  100  feet  west  of  Ned's 
Tank  Meadow.  Closure  points  on  BLM 
Road  1103  would  be  at  the  Forest 
Service/BLM  Boundary  on  the  north, 
and  Va  mile  north  t)f  Barrel  Springs  on 
the  south.  Approximately  17  miles  of 
secondary  routes  off  of  BLM  Road  1103 
within  the  Ignacio  Chavez  SMA  would 
be  closed.  The  usa  of  three  miles  of 
roads  for  livestocH  grazing  management 
purposes  would  b*  permitted. 
Additional  alternatives  to  be  evaluated 
include  closing  th*  road  and  no  action. 
The  no  action  altotiative  would  allow 
vehicle  use  on  all  existing  roads  and 
trails  not  closed  through  the  existing  Rio 
Puerco  Resource  hjlanagement  Plan.  The 
plan  amendment  will  be  available  for 
pubhc  review  by  December  1, 1991.  A  60 
day  public  commert  period  will  be 
provided.  Public  rteetings  will  be  held  in 
Albuquerque,  Grajits,  and  Cuba,  New 
Mexico.  Dates,  times,  and  specific 
locations  for  the  meetings  will  be 
announced  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  Walter,  Outdoor  Recreation 

Planner,  Rio  Puerc  o  Resource  Area,  435 

Montano  NE,  Albuquerque,  New  Mexico 

87107.  (505)  761-6^04. 

Robert  T.  Dab, 

District  Manager. 

[FR  Doc.  91-22879  Fled  9-19-91:  8:45  am) 

WtUNS  COOe  4310-fB-l  I 


Kingman  Resource  Area  Grazing 
Advisory  Board;  Meeting 

[  AZ-020-00-4320- ie  ] 

AGENCY:  Bureau  ot  Land  Management, 

Interior. 

ACTION:  Notice  of  pieeting — Kingman 

Resource  Area  Grkzing  Advisory  Board. 


Jriiz 


SUMMARY:  The  Kingman  Resource  Area 
Grazing  Advisory  [Board  will  hold  a 
meeting  on  Tuesday,  November  19, 1991. 
The  meeting  will  ^tart  at  9:00  a.m.  in  the 
Kingman  Resource  Area  Conference 
Room,  2475  Beverl  y  Avenue,  Kingman. 
Arizona  86401. 

The  agenda  for  he  meeting  will 
include: 

1.  Report  on  Dia  trict  Boundary 
Changes. 

2.  Update  of  the  Bureau's  Exchange 
Program. 

3.  Status  of  the  bureau's  Planning  and 
Environmental  Im  pact  Statements. 

4.  Report  on  Ra:  ige  Improvements  for 
fy  91  and  fy  92. 

2.  Range  Policy  TJpdate. 
6.  Use  of  Helicopter  and  Motor 
Vehicles  to  Captu  re  Wild  Horses  and 


Burros. 


7.  Request  for  Advisory  Board 
Expenditures. 

8.  Arrangement  for  Future  Meetings. 
The  meeting  is  open  to  the  public. 

Anyone  wishing  to  make  oral  or  written 
statements  to  the  Board  is  requested  to 
do  so  through  the  office  of  the  District 
Manager,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027,  at  least  seven 
(7)  days  prior  to  the  meeting  date. 
Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  be  made  available 
for  public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

Dated:  September  12, 1991. 
Charles  R.  Frost, 

Assistant  District  Manager. 

[FR  Doc.  91-22662  Filed  9-19-91:  8:45  am] 
MIXINQ  COOE  4310-U-M 

[CO-030-91-4320-10-1784] 

IMontrose  District  Grazing  Advisory 
Board;  IMeeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  43  CFR  subpart  1784, 
that  a  meeting  of  the  Montrose  District 
Grazing  Advisory  Board  will  be  held  on 
October  8, 1991,  in  Gunnison,  Colorado. 
DATES:  A  meeting  is  scheduled  October 
8,1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Herman,  Bureau  of  Land 
Management,  2465  South  Townsend, 
Montrose,  Colorado,  81401,  telephone 
(303)  249-7791. 

SUPPI^MENTARY  INFORMATION:  The 
Board  will  convene  at  10  a.m.  on 
October  8, 1991,  in  the  conference  room 
at  the  Gunnison  Resource  Area  Office, 
Gunnison,  Colorado.  Agenda  items  will 
include:  Minutes  of  the  previous 
meeting,  public  presentations  and 
requests,  wild  horse  status,  holistic 
resource  management  update,  range 
improvement  project  review,  new  Board 
project  proposals,  updates  on  current 
issues,  and  arrangements  for  the  next 
meeting.  The  meeting  will  adjourn  at  5 
p.m. 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager  prior  to  the  meeting  date. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Minutes  of  the  board  meeting  will  be 
maintained  in  the  District  Office  and  be 


available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  within  thirty  (30)  days  following 
the  meeting. 

Dated:  September  10, 1991. 
Alan  L  Kesterke, 
District  Manager. 
[FR  Doc.  91-22680  Filed  9-19-91;  8:45  am) 

BIUJNO  CODE  431»>IB-M 

[Q-010-4332-10/O1-0124] 

Emergency  Road  Closure  Ignacio 
Ctiavez  Special  Management  Area 
(SMA),  Rio  Puerco  Resource  Area,  NM 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  to  end  the  Emergency 
Road  Closure  for  vehicle  use  in  the 
Ignacio  Chavez  Special  Management 
Area  (SMA),  New  Mexico. 

summary:  An  emergency  road  closure 
for  BLM  Road  1103  was  initiated  in  1987 
in  accordance  with  the  guidance 
contained  in  43  CFR  8341.2.  The 
emergency  road  closure  was 
implemented  due  to  unusually  wet 
conditions  that  caused  vehicles  to  leave 
the  roadway  and  develop  parallel 
vehicle  trails  adjacent  to  BLM  Road 
1103.  The  conditions  which  resulted  in 
the  vehicle  closure  no  longer  exist  and 
the  alternate  vehicle  trails  have  re- 
vegetated.  The  emergency  road  closure 
for  vehicle  use  in  the  Ignacio  Chavez 
SMA  will  end  on  September  28, 1991. 

Measures  which  will  be  taken  to 
prevent  the  recurrence  of  the  situation 
that  resulted  in  the  vehicle  closure 
include  increased  ranger  patrols  and 
preparation  of  a  plan  amendment  for  the 
Rio  Puerco  Resource  Management  Plan 
(1986)  to  address  the  long  term 
management  of  vehicle  uses.  The  plan 
amendment  is  in  accordance  with 
section  102  of  the  National 
Environmental  Policy  Act  of  1969. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Walter,  Outdoor  Recreation 
Planner,  Rio  Puerco  Resource  Area,  435 
Montano  NE.  Albuquerque,  New  Mexico 
87107,  (505)  761-8704. 
RolMrt  T.  Dale, 
District  Manager. 

[FR  Doc.  91-22861  Filed  9-19-91:  8:45  am] 

WLUNO  COOC  4310-n-«l 

[NV-930-91-4212-11:  N-41S6S-16] 

Raatty  Action;  LMW«/Purchas«  for 
Recreation  and  PuMic  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
Las  Vegas.  Clark  County,  Nevada  has 
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been  identified  and  examined  and  will 
be  classifled  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  889  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T.  22  S..  R.  61  E.. 
Sea  23,  NEV4NWV4SEy4NWy4,  S\4NWy4 

SEV4Nwy4.  NEy4NEy4SEy4Nwy4.  wm. 
NEy4SEy4Nwy4. 

Aggregating  15  acres  (gross). 

This  parcel  of  land  contains 
approximately  15  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  a  senior  high  school.  The 
adjacent  parcel  of  land  described  as  the 
SV4NEV4NWy4,  containing  20  acres  was 
originally  classified  and  identified  as  a 
junior  high  school  site.  The 
determination  was  made  that  a  senior 
high  school  was  needed  instead  of  a 
junior  high  school.  The  original  20  acre 
site  will  be  incorporated  into  this  parcel. 
The  lease  and/or  patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1B90,  26  Stat. 
391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such  deposits 
from  the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the  Interior 
may  prescribe. 

And  vdll  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the  ' 
transportation  plan  for  Clark  County. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 


Dated:  September  7, 1991. 
Ban  F.  Collins. 

(District  Manager.  Las  Vegas,  NV) 
(FR  Doc.  91-22677  Filed  9-19-01:  8:45  am] 

MtXINO  COM  43M-HC-M 


IOR-943-01-4214-10:  QP1-966;  OR-475S1] 

Proposad  Withdrawal  and  Opportunity 
for  PubHc  Maating:  OR 

agency:  Bureau  of  Land  Management. 

Interior. 

AcnOM;  Notice. 

summary:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  proposes  to 
withdraw  1,225.57  acres  of  National 
Forest  System  lands  to  protect  the 
scenic  recreational,  water  quality,  and 
fishery  resource  values  of  the  North 
Fork  John  Day  River— Elkhom  Drive 
Scenic  Byway  Corridor.  This  notice 
closes  the  lands  for  up  to  two  years  from 
mining.  The  lands  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  19, 1991. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon 
State  Director,  BLM,  P.O.  Box  2965. 
Portland,  Oregon  97208-0039. 
FOR  FURTHER  INFORMATION  CONTACT. 
Linda  Sullivan.  BLM,  Oregon  State 
Office,  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  On 
August  19, 1991,  the  U.S.  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C  ch. 
2),  subject  to  valid  existing  rights: 

Willamette  Meridian 

Umatilla  National  Forest 

T.  7  S..  R.  35 V4  E.. 
Sec.  34,  those  portions  of  the  WV^NEy4, 
SEy4NEy4  and  NEy4SEy4  outside  the 
boundary  for  the  North  Forii  John  Day 
Wilderness. 

Whitman  National  Forest 

A  tract  of  land  located  within  the  following 
described  townships  and  sections  as  more 
particularly  identified  and  described  below: 
T.  7  N.,  R.  35H  E., 

Sees.  35  and  36. 
T.  7  N.,  R.  36  E.. 

Sees.  31,  32,  33,  34.  and  35. 

Beginning  at  a  point  on  the  west  section 
line  of  sec.  35.  T.  7  S..  R.  35V4  E.,  W.M.  and 
500  feet  north  of  the  centerline  of  Forest 
Development  Road  (FDR)  73  at  shown  on 
U.S.G.S.  7.5  minute  topographic  quadrangle 
maps  Trout  Meadows.  Oreg.  dated  1972  and 
photorevised  1983  and  Crawfish  Lake,  Oreg. 
dated  1972  and  photorevised  1984,  thence 


following  a  line  in  an  easteriy  direction  500 
feel  north  of  the  centerline  of  said  FDR  73  as 
shown  on  said  map  to  where  said  line 
intersects  the  north  section  line  of  sec.  33,  T. 
7  S..  R.  36  E,  W.M.,  thence  easteriy  along  said 
north  section  line  to  the  northeast  section 
comer  of  said  sec  33,  thence  southerly  along 
the  east  section  line  of  said  sec.  33  to  a  point 
on  said  east  section  line  500  feel  north  of  the 
centeriine  of  Forest  Development  Road 
7300380  as  shown  on  U.S.G.S.  7  J  minute 
topographic  quadrangle  map  Crawfish  Lake. 
Oreg.  dated  1972  and  protorevised  1984. 
thence  following  a  line  in  an  easteriy 
direction  500  feet  north  of  the  centeriine  of 
said  FDR  7300380  as  shown  on  said  map  and 
continuing  in  a  southeriy  direction  on  a  line 
500  feet  east  of  the  centerline  of  USFS  Trail 
1640  from  the  point  where  said  trail  Intersects 
FDR  7300380  as  shown  on  said  map  to  where 
said  line  intersects  the  north  boundary  of  the 
North  Fork  John  Day  Wilderness  in  the  SVi. 
sec.  35.  T.  7  S.,  R.  36  E.,  W.M.,  thence 
westerly  along  said  north  t>oundary  of  the 
North  Fork  John  Day  Wilderness  to  the 
northeast  comer  of  said  Wildemess  in  the 
SWVi.  sec  36,  T.  7  S..  R  35Mi  B..  WAl,  thence 
southeasteriy  along  the  Wildemess  t>oundary 
to  a  point  on  the  Wildemess  boundary  which 
intersects  a  line  330  feet  south  of  the 
centeriine  of  the  North  Fork  John  Day  River 
as  shown  of  U.S.G.S.  7.5  minute  topographic 
quadrangle  maps  Crawfish  Lake.  Oreg.  dated 
1972  and  photorevised  1984  and  Trout 
Meadows.  Oreg.  dated  1972  and  photorevised 
1983,  thence  following  a  line  in  a  westeriy 
direction  330  feet  south  ot  the  centeriine  of 
said  river  as  shown  on  the  said  maps  to 
where  said  line  intersects  the  west  section 
line  of  sec  35,  T.  7  S.,  R.  35  \4  E.,  W.M.,  thence 
northerly  along  said  west  section  line  to  the 
point  of  beginning. 

The  areas  described  aggregate 
approximately  1.225.57  acres  in  Grant 
County,  Oregon. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  significant 
scenic,  recreational,  water  quality,  and 
fishery  resource  values  of  the  North 
Fork  John  Day  River-Elkhom  Drive 
Scenic  Byway  Corridor. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  In  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
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place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  rwill  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  23io. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  Nationall  Forest  management 
activities,  including  permits,  licenses, 
and  cooperative  agreements,  that  are 
compatible  with  toe  intended  use  under 
the  discretion  of  t|e  authorized  officer. 

Dated:  September 
Robart  E.  Mollohan, 


Chief,  Branch  ofLai^i 

Operations. 

[FR  Doc.  91-22863 

WUMO  COOC  4310-33-^ 


n,  1991. 

Es  and  Minerals 
9-1d-91;  8:45  am] 


Fied 


(OR-943-01-4214-10;  GP1-367;  OH-475521 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 


agency:  Bureau  o 
Interior. 

action:  Notice. 


Land  Management, 


SUMMARY:  The  U.2  >.  Department  of 
Agriculture,  Fores  Service,  proposes  to 
withdraw  43.75  ac  res  of  National  Forest 
System  land  to  en  (ure  that  the  integrity 
of  the  Granite  Chi  lese  Walls  Historic 
Site  is  preserved.  This  notice  closes  the 


land  for  up  to  two 


years  ^m  mining. 


The  land  will  rem;  lin  open  to  mineral 
leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  19, 1991 . 

ADOAESSES:  Comrtients  and  meeting 
requests  should  be  sent  to  the  Oregon 
State  Director,  BLM,  P.O.  Box  2965, 
Portland.  Oregon  ^7208-0039. 


FOR  FURTHER  INF C 

Linda  Sullivan,  BL 
Office,  503-280-71 

SUPPLEMENTARY 

August  19, 1991, 
Agriculture,  Fores  t 
application  to  wi 
described  Nation4l 
from  location  and 
United  States 
2),  subject  to  vali 


tMATION  CONTACT: 

1,  Oregon  State 

'1. 


i^ormation:  On 

U.S.  Department  of 
Service,  filed  an 
tfidraw  the  following 
Forest  System  land 
entry  under  the 

laws  (30  U.S.C.  ch. 
existing  rights: 


tie 


;  mm  ng 


Willamette  Meridtai 

Whitman  National  forest 
T.  8  S..  R.  35Vi  E.. 


Sec.  34  SB'/4SWV4NWV4NWVi.  SW'/4SEV4 

Nwy4Nwy4,  wv<!SEV4SEy4NWV4Nwy«. 

WV4E'/<!E%SW'/4NWy4.  WMiEVi.  SW% 
NWVi,  EV4WV4SWV4NWVii,  WV4EV4 

NEy4Nw%swy4,  wM!NEy*Nwy4SW^4. 

and  E',^NWy4NWy4SWy4. 
The  area  described  contains  43.75  acres  in 
Grant  County,  Oregon. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Granite 
Chinese  Walls  I^storic  Site. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  %vithin  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  National  Forest  management 
activities,  including  permits,  licenses, 
and  cooperative  agreements,  that  are 
compatible  with  the  intended  use  under 
the  discretion  of  the  authorized  officer. 

Dated:  September  11, 1991. 
Robert  E.  MoUohan, 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  91-22664  Filed  9-19-91;  8:45  am] 
BHXmaCOOE  4310-33-« 


National  Park  Service 

Grand  Canyon  Natkxiai  Park,  AZ; 
Public  Scoping  Meetings  for  General 
Management  Plan 

summary:  The  National  Park  Service 

will  hold  a  series  of  public  meetings  to 
initiate  the  scoping  process  for  the 
General  Management  Plan  (GMP)  for 


Grand  Canyon  National  Park,  Arizona. 
The  Notice  of  Intent  announcing  the 
initiation  of  the  GMP  appeared  in  the 
Federal  Register  of  September  3, 1991. 
The  meetings  will  be  held  as  follows: 


Location 


Kanab.  UT,  Best  Western.  Red  HiUs..-. 
Tutayan,  AZ,  Grand  Canyon  Squira 


Flagstaff,  AZ,  Littte  America. 

Phoenix,  AZ,  St)eraton  Hotel,  111  N. 
Central 


OBte/tkiw 


10/24/91,7- 
8  p.m. 

11/5/91.  7-9 
p.m. 

11/6/81,7-9 
p.m. 

11/7/91,7-9 
pjik 


SUPPLEMENTARY  INFORMATION:  The 

GMP  process  for  Grand  Canyon 
National  Park  is  in  its  initial  stages.  This 
plan  will  provide  the  parkwide 
management  framework  and  proposed 
actions  for  operation  and  visitor  use  for 
the  park.  The  GMP  will  incorporate 
existing  approved  plans  for  other  areas 
of  the  park,  such  as  the  inner  canyon 
and  river.  It  will  also  incorporate  on- 
going planning  efforts  such  as  the 
Development  Concept  Plan  and 
Environmental  Impact  Statement  for  the 
North  Rim  Visitor  Facilities  which  is 
scheduled  to  be  completed  prior  to 
issuance  of  the  draft  GMP. 

The  purpose  of  this  first  series  of 
meetings  is  to  allow  the  public  the 
opportunity  to  express  their  concerns 
related  to  the  management  of  the  park  in 
terms  of  natiu-al  amd  cultural  resources, 
the  visitor  experience,  and  park  support 
facilities.  Topics  to  be  addressed  in  the 
GMP  include,  but  are  not  limited  to: 
Transportation  and  circulation  patterns, 
new  areas  added  since  1976,  impacts  of 
adjacent  land  uses,  visitor  use 
management,  and  housing  as  well  as 
other  support  facilities  in  the  park. 
Public  input  early  in  the  planning 
process  is  invaluable  and  attendance  at 
one  of  the  meetings  is  encouraged. 

For  any  questions  please  contact  the 
Superintendent  Grand  Canyon  National 
Park,  P.O.  Box  129,  Grand  Canyon.  AZ 
86023,  telephone  number  (602)  638-7701. 

Dated:  December  13, 1991. 
Lewis  Albert, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  91-22655  Filed  9-19-91;  8:45  am] 
nUMQ  CODE  4310-7tMI 


Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission;  Meeting 

AGENCY:  Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
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Commission.  National  Park  Service, 

Interior. 

action:  Notice  of  Meetings. 

summary:  This  notice  sets  forth  the  date 
for  a  meeting  of  the  Delaware  Water 
Gap  National  Recreation  Area  Citizens 
Advisory  Commission.  Notice  of  said 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 
date:  October  19, 1991. 
TIMC:  9  a.m. 

location:  Bushkill  school  ofTice, 
Delaware  Water  Gap,  NRA. 
agenda:  The  agenda  will  be  devoted  to 
committee  reports.  Superintendent's 
report,  old  business,  correspondence, 
identification  of  topics  of  concern.  An 
opportunity  for  public  comment  to  the 
Commission  will  be  provided. 
Fon  further  information  contact: 
Richard  G.  Ring,  Superintendent; 
Delaware  Water  Gap  National 
Recreation  Area,  Bushkill,  PA  18324: 
717/588-2435. 

supplementary  information:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area  and  its  surrounding 
communities. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  Uie  public  may 
file  with  the  Commission  a  written 
statement  concerning  agenda  items.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission,  P.O.  Box  284,  Bushkill,  PA 
18324.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water 
Gap  National  Recreation  Area  located 
on  River  Road  1  mile  east  of  U.S.  Route 
209,  Bushkill.  Pennsylvania. 
James  W.  Coleman.  Jr., 
Regional  Director,  Mid-Atlantic  Region. 
[FR  Doc  91-22653  Filed  9-19-91;  8:45  am] 

BIUJNO  CODE  4310-70-N 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 


compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  Corporation  and  address 
of  principal  o^ice: 

AVEMCO  Corporation,  a  Delaware 
corporation,  411  Aviation  Way, 
Frederick,  Maryland  21701-4799 
2.  Wholly-owned  subsidiaries  which 

will  participate  in  the  operations,  and 

state(8)  of  incorporation: 

Loss  Management  Services,  Inc.,  a 
Maryland  corporation. 

AVEMCO  Insurance  Company,  a 
Maryland  corporation. 

Eastern  Aviation  &  Marine  Insurance 
Company,  a  Maryland  corporation. 

National  Assurance  Underwriters.  Inc.. 
a  Missouri  corporation. 

National  Aviation  Underwriters,  Inc.,  a 
Missouri  corporation. 

B.  1.  Parent  corporation  is:  Production 
Holdings  Inc,  930  Lakefort  Promenade, 
Mississauga,  Ont,  Canada  L5E  2C4. 

2.  Wholly  owned  subsidiaries: 

1.  Clarke's  Produce  Canada  Ltd, 
Mississauga,  Ont,  Canada 

2.  Pride  Pak  Canada  Ltd,  Mississauga, 
Ont,  Canada 

3.  Jakron  Holdings  Limited.  Mississauga. 
Ont,  Canada 

Sidney  L  Strikland,  Jr.. 

Secretary. 

[Doc.  91-22710  Filed  9-19-91;  6:45  am] 

MLUNO  COOC  7038-01-11 


INa  40604] 

State  of  Georgia  Restrictions  on 
Registration  of  Motor  Carrier 
Operating  Auttwrity— Declaratory 
Order  Proceeding 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  declaratory  order 

proceeding. 

summary:  In  response  to  information 
provided  in  a  letter-complaint,  by 
Collette's  Service  Center,  Inc., 
(Collette's)  a  hcensed  interstate  motor 
carrier,  the  Commission  is  instituting  a 
declaratory  order  proceeding  to 
determine  whether  certain  insurance 
requirements,  imposed  by  the  State  of 
Georgia  on  interstate  motor  carriers 
hcensed  by  this  Commission,  constitute 
a  burden  on  interstate  commerce  and 
whether  those  requirements  are 
preempted  or  otherwise  precluded  by 
the  Interstate  Commerce  Act.  The 
Commission  is  directing  its  Office  of 
Compliance  and  Consumer  Assistance 
(OCCA)  to  participate  in  the  proceeding 
as  a  party. 
DATES:  Persons  interested  in 


participating  in  this  proceeding  should 
so  advise  the  Commission  in  writing  by 
October  7, 1991.  A  service  list  will  then 
be  prepared.  Comments  from  interested 
persons  are  due  30  days  following  the 
issue  date  of  the  service  list.  Comments 
should  be  submitted  to  the  Commission 
and  all  parties  on  the  service  list, 
including  OCCA's  representative.  All 
parties  will  have  50  days  from  the  issue 
date  of  the  service  list  to  reply. 

ADDRESSES:  An  original  and  10  copies  of 
the  comments  should  be  sent  to:  O^ice 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  (Referring  to 
Docket  No.  40604). 

Send  one  copy  of  comments  to 
OCCA's  representative:  Charles  E. 
Wagner,  Deputy  Director.  Office  of 
Compliance  and  Consumer  Assistance. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heber  Hardy.  Deputy  Director.  (202) 
275-7148,  or  Alice  Ramsay,  Chief, 
Insurance  Branch,  (202)  275-0944.  [TDD 
for  hearing  impaired  (202)  275-1721.] 

SUPPLEMENTARY  INFORMATION: 

Petitioner's  letter-complaint  requests  in 
essence  that  the  Commission  issue  a 
declaratory  order  finding  that  certain 
insurance  requirements,  imposed  by  the 
Georgia  Public  Service  Commission  on 
interstate  motor  carrier  operations, 
constitute  an  undue  burden  on  interstate 
or  foreign  commerce  and  are  preempted 
or  otherwise  precluded  by  the  Interstate 
Commerce  Act.  The  Georgia  Public 
Service  Commission  requires  that 
interstate  motor  carriers  be  insured  by 
an  insurance  company  licensed  to  do 
business  in  Georgia.  This  requirement 
exceeds  the  standards  set  forth  in  49 
U.S.C.  11506,  which  govern  the 
registration  of  interstate  authority  by  the 
states.  The  Commission  has  thus 
determined  that  the  issue  raised  in 
Collette's  letter-complaint  presents  a 
controversy  sufficient  to  warrant  the 
Institution  of  a  Declaratory  Order 
Proceeding  under  5  U.S.C.  554(e). 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  Telephone:  (202)  275-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  (202) 
275-1721.] 

Decided:  September  9, 1991. 


47806 


Fedecal  Register  /  Vol.  56,  No.  183  /Friday.  September  20.  1991  /  Notices 


991 


JMI 


By  the  Commission,  Chairman  Philbin,  Vice 
Chainnan  Emmett  ^mmiuioDen  Simmons, 
Phillips,  and  McDon 
8iifaeyLStiiGkiai4|r., 
Secretary. 
[FR  Doc  91-22711  piled  »-19-01:  6:45  am] 

MUMO  COOC  TUi-SI-M 


DEPARTMENT  O^  JUSTICE 
Infoimation  Collections  Under  Review 

September  16, 1»1. 1 

The  Office  of  K^nagement  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s]  of  in^nnation  proposals 
e  provisions  of  the 
ion  Act  (44  U.&C 
Paperwork 
rization  Act  since  the 
last  list  was  published. 

Entries  are  groined  into  submission 
categories,  with  etch  entry  containing 
the  following  information: 

(1)  The  title  of  tlie  form/collection; 

(2)  The  agency  (orm  number,  if  any, 
and  the  applicabli!  component  of  the 
Department  spons  oring  the  collection; 

(3)  How  often  tl  e  form  must  be  filled 
out  or  the  informajtion  is  collected; 


for  review  under 
Paperwork  Redui 
chapter  35)  and 
Reduction  Reau 


(4)  Who  wUl  be 
respond,  as  well 

(5)  An  estimate 


asked  or  required  to 
;  a  brief  abstract; 
'.  bf  the  total  number  of 
respondents  and  t  le  amount  of  time 
estimated  for  an  a  verage  respondent  to 


of  the  total  public 
issociated  with  the 


respond; 

(6)  An  estimate 
burden  (in  hours) 
collection;  and, 

(7)  An  indicatioti  as  to  whether 
section  3504(h)  of  public  Law  06-511 
applies. 


Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu,  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis  B. 
Arnold,  on  (202)  514-4305. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  OMB  reviewer  and  the  HO] 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  conunents  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  B.  Arnold,  DOJ  Clearance 
Officer.  SPS/IMD/5031  CAB. 
Department  of  Justice,  Washington,  DC 
20530. 

This  notice  contains  the  Form  1-9  for 
which  an  expedited  review  has  been 
requested  from  the  Office  of 
Management  and  Budget.  In  an  effort  to 
fully  inform  the  reporting  public,  this 
entiy  is  printed  in  full,  including 
instructions,  at  the  end  of  this  notice.  It 
is  imperative  that  the  Form  1-9, 
Employment  Eligibility  Verification,  be 
approved  in  order  for  full  distribution  of 
this  form  to  the  public  in  comphance 
with  the  "Final  Employer  Sanctions 
Regulations"  (8  CFR  part  274aJ  which 
will  become  effective  November  21, 
1991,  and  wiiich  provides  for  a  new  1-9. 
A  revised  Form  1-9  was  previously 
submitted  for  OMB  review  and  for 


public  comment  on  May  3, 1991,  and  all 
comments/suggestions  have  been 
considered  and/or  incorporated  in  the 
redesign  of  this  final  draft  of  the  1-9. 

Revision  of  Currently  Af^roved 
Collections 

An  Expedited  Review  Has  Been 
Requested  For  This  Entry 

(1)  Employment  Eligibility 
Verification. 

(2)  1-9,  Immigration  and 
Naturalization  Service. 

(3)  One  time  only. 

(4)  Individuals  or  households.  State  or 
local  governments,  farms,  businesses  or 
other  for-profit  institutions.  Federal 
agencies  or  employees,  non-profit 
institutions,  small  businesses  or 
organizations.  The  Form  1-9  was 
developed  to  facilitate  compliance  with 
Section  101  of  the  Immigration  Reform 
and  Control  Act  of  1986.  Making 
employment  of  imauthorized  aliens 
unlawful  will  and  is  diminishing  the 
flow  of  illegal  workers  into  the  United, 
States. 

(5)  90,000,000  respondents  at  .166  . 
hours  per  total  response. 

(6)  14,940,000  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  this  item  is 

encouraged.  Comments  can  be  accepted 
at  any  time.  However,  because  of  the 
expedited  review  consideration, 
comments  dealing  with  changes  to  the  I- 
9  can  not  be  accepted  after  September 
23. 1991. 
Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 
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U.S.  Department  of  Justice 

ImmtQfation  and  Natutalization  Sefvtce 


DRAFT 


OWB  ^kl     11  lb  0136 

Employment  ENgibdity  Vcrmcatten 


INSTRUCTIONS 

PLEASE  READ  ALL  rNSTRUCTJOWS  CAREFUt  tV  BEFORE  COMPl  t  UNO  flflS  FORM 


Anti-Discnmination  Notice.  M  e  iNegat  lo  dKowmnate  agamist  any  nInMktat  (utha  tim\  mi  iAen  iwi  aumoo/ed  to  work  m  me| 
U  S )  in  hiring,  dischatgwig,  ot  lecfuttmg  or  reterimg  tot  a  lee  because  o4  khal  nKlivKlitals  nalN«...i  .xigm  a  otvenship  sUlus.  (t  b 
illegal  to  dtscritninafe  agamsf  work  etrgtbte  irxlrviduate  Emptoyors  CANNOT  s\jv  t»y  whtcti  .»« i*netn»^(  mey  wtit  accept  from  an 
employee    The  relusal  lo  hue  an  mcfividual  because  ol  a  future  expiiaiion  dale  may  also  cwtsftfut.,  .n.jyai  liiscriminalion. 


Section  1  -  Employee,  am  employees,  citizens  and 
nonciii^ens.  hired  after  Novumtjei  6.  1966.  must  compleie 
Section  1  ol  this  form  at  the  time  ol  hire  which  is  the  aciual 
beginning  of  employmeni  The  employer  is  responsibie  for 
ensuring  that  Section  1  is  timely  and  propefly  completed. 


Preparer/Translator  Certificatioa  The  Prepaief. Translator 
Certification  must  be  completed  if  Section  I  is  prepared  by  a 
person  other  tfian  ttie  employee  A  prepaforiranslator  may  bo 
used  only  when  the  employee  ts  unable  to  complete  Section  I 
on  his/her  own  Howevei.  the  employee  m»»st  still  sign  Section 
I  peisonatly. 


Section  2  •  Employer.  I^oi  Uie  purpose  U  axnplebng  Uus 
form,  the  term  "empluyer*  includes  those  lociuiteis  and 
relerrers  lor  a  fee  who  are  agricultural  associations,  aynculluial 
employers,  or  (arm  labor  conliactors. 

Employers  must  complete  Section  2  by  examining  evidence  ol 
identity  and  employment  etigitiiltly  within  three  (3)  business 
days  of  the  date  employment  begins.  II  employees  are 
authoneed  to  work,  but  are  unable  to  present  the  required 
document(s)  wrthin  three  business  days,  ttiey  must  present  a 
receipt  lor  the  application  ol  the  document(s)  within  thiee 
business  days  and  ^^e  aciual  documenl(s)  within  ninety  (90) 
days  However,  il  employeis  hue  individuals  lor  a  dmation  ol 
less  than  three  business  days.  Section  2  must  t>e  t  ompioted  at 
tfie  lime  employment  begins  Employers  must  record  1) 
document  title:  2)  issuing  authority,  3)  document  mimbei,  4) 
expiration  date,  il  any;  and  5)  the  dale  employinent  begins 
Employeis  must  sign  and  dale  the  certification  Employees 
must  pieseiU  original  documents.  Employers  may.  but  aie  not 
requiied  to.  photocopy  (he  documen((s)  presented.  These 
photocopies  may  only  be  used  for  the  verification  process  and 
must  be  retained  with  (he  19.  However,  emptoyers  are  still 
responsible  for  contpletkto  the  19 


Section  3  -  Updating  aiKl  Reverification.  Employes 
must  conrtplete  Section  3  when  updating  and/or  leveniymg  Una 
19      Employers  must  reverify  employment  ekgibilrty  ol  Iheir 
employees  on  or  belore  the  expiration  dale  recorded  in 
Section  t 

•  II  an  employees  name  has  changed  at  the  time  this 
lorm  IS  bemg  updated/  reverifred,  comptefe  BtocI*  A 

•  li  an  employee  is  rehired  withm  ttvee  (3>  years  ol  (lie 
date  this  form  was  originally  completed  and  the 
employee  is  still  eligible  lo  be  employed  on  the  same 
t)asis  as  previously  indicated  on  th«s  lorm  (updakng). 
complete  Block  B  and  (he  signature  block. 


•  II  an  uinchtyut;  IS  n:liiii;ti  withHi  tiMoe  (3)  years  ol  the 
dale  Ihis  loini  was  originally  completed  and  the 
employees  wdik  aiiiiKMi/ation  has  expired  or  il  a 
ctuieiU  einpt»yce  s  woth  atiliKHi^alion  is  abotil  lu 
expire  (ieveritu.alion>.  cumtjtote  Block  B  and 

examine  any  dociiiT>eni  that  relkects  tliat  tho 
emptoyee  is  amlKMuriAl  to  woik  m  tlte  U  S  (see 
list  A  or  C). 

record  tfie  (KAiiiiii.-nl  tillo,  document  numtxjr  and 
expiration  rtato  (it  jrryi  m  Bkxk  C.  and 
comjjlete  llio  SKjiiainic  l>l>K;k 

Photocopying  aitd  Retaiiung  Form  1-9.   A  blank  1-9  may  bo 

leproduccd  provided  tioili  ^k;s  am  ujpied       rtiu  InsUuctHMtt 
must  be  avattaiiie  to  all  v;trH4i>yt;u^  CMnpteiMiu  ii>ts  loiin 
Enipkjyers  must  retain  (omplriiid  1 9s  Im  (liiuc  (3)  yeais  aftui 
the  dale  ol  hue  or  one  (I)  ycai  altci  Mio  date  employment  ends 
wtnttiever  IS  iator 

For  ifiore  detailed  Information,  you  may  refer  to  tf>e  INS 
Handbook  for  Empfoyers.  (Form  M-274>.  You  may  otHain 
the  handbook  at  your  local  INS  otfice 

Privacy  Act  Notice  Itw:  .M»iu«>iily  Um  lollocting  iIms 
mlomiation  is  the  lmmi<j(jiKiii  Hdmin  aiul  Conliol  Act  ol  1986 
Pub  L  99-603  (8  use    1324u| 

This  infoimalion  is  I(m  tjm|*>yi;is  fo  vciify  tho  eligibility  ol 
individuals  lor  emplbyineni  t»  piu<  Indo  the  unlawful  lining,  or 
let  lulling  or  lelerring  lot  a  luu  ol  aliens  who  aie  iKit  aullion^ud 
to  woik  in  tlie  Uiiitcxt  StalOi; 

This  iiili)imalton  will  Lie  iisixl  I'y  liiiipluyeis  as  a  record  ol  Ifiew 
basis  lor  determining  ekgilitbly  lA  an  empluyue  lo  work  in  the 
United  States.  Ttie  loim  will  l>c  kept  by  the  employer  and  made 
available  lor  iits(>octic»n  by  'iHfc  lals  ol  tt>o  U  S  Immigration  and 
Naluiali^alion  Soivicu  ilx.  Di.iiailment  ol  Labor,  and  the  Olfice 
ut  Special  Cuunsul  fui  iniuiRjiatiun  Related  Unfair  Employment 
Practices. 

Submission  ol  ttie  mtotiiutlkiii  loquiied  m  this  foim  is  voluntary 
However,  an  mdividuat  niay  nut  ttegin  employment  unless  ttvs 
loim  IS  tomploled  since  employers  aie  subiecl  fo  civil  or 
aiminal  penalties  il  Uiuy  dii  not  corr\ply  with  the  Immigration 
Rulorm  and  Control  Act  ol  l9bG 

Reportirrg  Burden  We  fry  In .  icate  forms  and  instructions  ftiat 
are  accurate,  can  be  onsiiy  tHuietsiood.  and  which  impose  Itie 
least  possible  buiden  on  yiMi  lo  provide  us  with  inlormation. 
Ollen  this  is  diflicult  bocansc  some  immigration  laws  are  very 
complex.  AccordMrigly.  the  lepiMling  burden  tor  Ihis  cottection  ol 
Httoditation  IS  computed  as  loNows.  1)  learning  about  lt«s  tonn. 
S  minutes.  2)  completing  the  loim.  6  mtnules.  and  3)  assembkng 
and  filing  (recoidkeeping)  iIk;  Mm.  5  minutes,  for  an  average  ot 
15  minutes  per  respcwise  II  yiio  have  comments  regarding  the 
accuracy  of  this  burden  estimate,  or  suggestions  for  making  this 
lorm  simpler,  you  can  write  fo  both  the  Immigfation  and 
Naturalisation  Service,  425  i  Street.  N  W.  Room  5304. 
Washington.'O  C.  20&36.  aii<l  llie  Olhce  of  Marugement  and 
Budget.  Paperwork  Reductioit  Protect.  0M8  1^.  1115-0136. 
Wasfi»|ion.  DC.  20503 


Kurm  I  9 (Rev.  09  12  91  >  UKAPTft 


EiMPLOYERS  MUST  RETAIN  COMPLETED  1-9 
PLEASE  DO  NOT  HAIt.  COMPLETED  1-9  TO  INS 


JMI 
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OMll   U»    1115  0136 

Employment  Eliflttrility  Verification 


future  expif  atton  date  may  also  constitute  tlleqal  discriminatjon^  


Section  1.   Employee  InformaUon  and  Verification.  To  bu  laMnpiuied  and  skiuqo  t>y  e»it*'vou  ai  ii.o  iwiw  etiipioyfiieni  begms 
Priiii  Name:      Last 


AtkJrc^  (Street  N,in,  s  driil  Numt^vn 


C*f 


FkW 


Middk;  liiiual 


Apt    # 


Siaie 


Zip  CuJc 


MjKlon  NaiiM; 


Dale  of  Birth  tmonthldaY'yeaf) 


SoudI  Socunly  » 


I  am  aware  t^at  federal  law  provides  for 
imprisonment  aMior  fines  for  false  statements  or 
use  of  false  documents  in  connection  with  the 
completion  of  tf>|s  form. 


Eiiipl<)yt«  b  SiyiiaUifu 


I  dimst.  uKdcf  penalty  o(  periury  iti<il  i  am  (ctieck  one  ol  the  lollo»«vg): 
n     A  ctiut!ii  or  natioiial  ol  itio  Umiecl  Slates 

n     A  l-awftil  Pofniaiioin  R<;bt(luiii  (Aheii  »  A 

□     All  aken  aulliorized  to  woffc  imiil / I 

(Alien  #  or  Admission  * 


Oaio  imonih'daYiyear) 


Preoafel  and/or  Translator  Certification.    (To  be  oo>iH>Mea  wxi  s/y«e<« »/  Secfto/i  (  /b  i"^i^'*^^JJ^'^, 
omeVff,aI  tfle  Wtovee  >  l  anesi  unOer  penalty  of  penury  thM  I  h^  d=.s.s/e./  >n  the  cofr,,jtotn,,  ol  ».<i  lorm  and  mat 

to  ttw  l>eil  of  my  kmywlnltje  me  inlormalion  is  true  and  cotmcl  

Prcpd((x  iTra>islalo>  s  Siyiialciro 


AOdfess  ^reei  Name  anil  Number.  City.  State.  Zip  Code) 


Pniit  Nan  10 


Ddit!  tmonth.dayyear) 


"secSoT^'EmSloverRewiewTKrVerifi^^  ^ 

S^o^  ^^Vro^L^B^ooeUom  L«t  C  as  hsted  on  «« .everse  ol  th«  torn,  an^  record  tt«  uUc.  .H.nrt)er  aiK.  exp.rat«n  date.  K  any.  ol 

the  documenWs)  


JstA 


Document  Ule: 


Issumy  auitionty: 
Dociiniuni  *: 


Document*: 


OR 


UstB 


AND 


UstC 


Expvation  Dale  il  artyi    '___'__ 


Extxralion  Date  if  any)    '       / 


CERTIFICATION  ^  I  attest,  under  penalty  of  perjury,  that  I  have  examined  the  documenMs)  presented  by  tt>e  a'>o>'e-;^'"®f 
employee,  that  t>e  above-listed  document(s)  appear  to  be  genuine  and  to  relate  to  the  e-^P'^V^ '^';?«5' ^*  *^« 

emSloJee  began  employment  on  (montf^aayyf^ar, I  / and  that  to  the  best  of  -"^  ^'>o;*'^fl«  ^«  «'"J^y|« 

is  eligible  to  wi>rti  in  the  United  States.     (State  employment  agencies  may  omit  the  date  the  employee  began 
empioyment).      ' 


SnjiidUiro  ot  Emptoye  r  oi  AuOiorijud  Ropresonlalivc 


Business  or  Organize  lion  Namo 


Section  3.    UpC  atir»g  an<l  Reverification.  To  be  completud  and  agned  Uy  employer 


A.    New  Name  (if  ai  tplicabie) 


C.     II  employee's 
eh^biMy 


pjevious  grant  d  <«ork  auttionzatnn  has  expired,  provrfo  the  mlornBiion  below  hx  the  docun«nt  that  establishes  current  employment 
Titio    Document  #: Expiration  Date  (tl  any): /__'__ 


Docunent 


i  attest,  under  I 
pTMantedi 


Kurtill^tKev.W-IVSIl  INtAI-'T  ti 


PnmNanie 


Address  (SJree(  Name  and  Numbei.  City.  State.  Zip  Code) 


Xi\h: 


Dcik:  ifiiuntti  dayyeai) 


B.    Dato  d  rohKO  (montly:day:year)  (it  applicable) 


ti«t  to  tiw  t»e«  of  iiiy  lw>«i*edge,  thte  eiiiptovee  Is  ellQit)*  to  wor*  tnw^ 


der  paniiiy  of  perjury,  that  to  the  baM  of  m  knowledge,  tws  ewpwy—  m  eiignw  to  wo™  rvUlfZ 


Snjnauiro  01  En<*)y<  t  or  Aulhonied  Representative 


TOatc  (montf>'(/ayyear) 
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DRAFT 


LISTS  OF  ACCEPTABLE  DOCUMENTS 


LISTA 

Documents  that  Establish  Both 

Identity  and  Employment 

ENglbiHty 

1.    U.  S.  Passport  (unexpired  or 
expired) 


Certificate  ol  U.S.  Oti^enship 
(INS  Form  N-560  Of  N56T) 


3.    Cei  tilicate  o(  Naturalizatton 
(INS  Form  N-550  or  N-570} 


Uftexpired  foreign  passport, 
with  /-55  /  stamp  or  attached 
INS  Form  1-94  ir>dicatii>g 
unexpired  errTployment 
authorization 


Alien  Registration  Receipt  Card 
with  photograph  (INS  Form 
t-t5l)  or  Resident  Alien  Card 
with  photograph  (INS  Form 
1-551) 


6.    Unexpired  Temporary  Resident 
CanJ  (INS  Form  1-688) 


7.    Unexpired  Emptoymerrt 

AuttKKization  Card  (INS  Form 
I-688A) 


8.    Unexpired  Reentry  Permit  (INS 
Form  1-327) 


USTB 

Documents  that  Establish 
OR  Identity 

1.  Driver's  bcense  or  to  card 
issued  by  a  stale  or  outtyir>g 
possession  of  the  DrtAed  Slates 
provided  it  cixitams  a 
photograph  or  irttormation  such 
as  name,  date  of  birth,  sex, 
height,  eye  cotor.  and  address 

2.  ID  card  issued  by  federal,  stale, 
or  local  goueriunenl  agencies  or 
entities  provided  it  contains  a 
photograph  or  intorrrtatton  such 
as  name,  dale  ot  birth,  sex, 

-  height,  eye  color,  and  address 


&M 


3.    School  ID  card  with  a 
photograph 


4.    Voter's  registration  card 

ST   U.S.  Military  card  or  draft  record 

6.  Military  dependent's  10  card 

7.  U.S.  Coast  Guard  Merchant 
Mariner  Card 


8.  ^4atlve  American  Uibal  documet>l 

9.  Driver's  licurtse  issued  by  a 
Canadian  govemmeni  autfKMity 

For  persons  urKler  age  18  who 
are  unable  to  present  a 
document  listed  above: 


USTC 

Documerrts  that  EstabBsh 
AND        Employment  EUgibillty 

1.    U.&  social  secunty  card  issued 
by  tfie  Social  Security 
Adirtmtstration  (other  than  a 
card  Slating  n  is  not  valid  for 
empki^metU) 


Certification  of  Birth  Abroad 
issued  by  the  Departn>ent  of 
Slate  (Form  FS-545  or  Form 
DS  1350) 


Oigmal  or  certrfied  copy  of  a 
birth  certificate  issued  by  a 
state,  county,  municipal 
authority  or  outlying  possession 
ol  the  Uniled  Stales  bearir^  an 
otfictal  seal 


4.    Native  American  tribal  document 


US.  Cibzen  10  Card  (INS  Form 
/-/97> 


ID  Card  for  use  of  Resident 
Citizen  in  tite  United  States 
(INS  Form       1179) 


9.  Unexpired  Refugee  Travel 
Document  (INS  Form  1-571) 

10.  Unexpired  Employment 
Authorization  DocumerU  issued 
by  the  IfvlS  which  contains  a 
plwtograph  (INS  Form  1-688B) 


10.  School  record  or  lioport  card 

11.  Clinic,  doctor,  or  hospital  record 

12.  Day-care  or  nursery  school 
record 


7.    Unexpired  employment 

auttwrrzation  document  issued 
by  the  INS  (other  than  those 
listed  under  Lrst  A) 


Illustrations  of  many  of  these  documents  appear  in  Part  8  of  tf>e  Handbook  for  Employers  (M-274) 


Koniil  9(Kev.  09  I2»I|I)KAKTH 

[FR  Doc.  91-22682  Filed  9-19-61;  8;45  am} 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

IMinimum  Wagel  for  Federal  and 
Federaiiy  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wageuetermination  decisions 
of  the  Secretary  pf  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  o  her  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  w  hich  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  ihechanics  employed  on 
construction  protects  of  a  similar 
character  and  inlthe  localities  specified 
therein. 

The  determinajtions  in  these  decisions 
of  prevailing  ratis  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  ai  ithority  of  the  Secretary 
of  Labor  pursuar  t  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
US.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  we  1  as  such  additional 
statutes  as  may  rom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wagds  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  n  tes  and  fringe  benefits 
determined  in  th  ;se  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statute  s,  constitute  the 
min.mum  wages  payable  on  Federal  and 
federally  assiste  1  construction  projects 
to  laborers  and  r  lechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  char  jcter  and  in  the 
localities  descrit  ed  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  a  id  public  comment 
procedure  there(  n  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  c  ate  as  prescribed  in 
that  section,  bee  luse  the  necessity  to 
issue  current  cor  struction  industry  wage 
determinations  f -equently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  :ontrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decii  ions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  not  ce  in  the  Federal 
Register,  or  on  tlie  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  dt  cisions  are  to  be  used 


IMI 


in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  room  S-3014. 
Washington.  DC  20210. 

Withdravtm  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  TX91-33,  TX91-34,  TX91-35,  TX91- 

37.  TX91-39.  TX91-40.  TX91^1,  TX91- 
42,  TX91-44.  and  TX91-49. 

Agencies  with  construction  projects 
pending  to  which  these  wage  decisions 
would  have  been  applicable  should 
utilize  General  Wage  Determination 
Nos.  TX91-27,  TX91-28.  TX91-29.  TX91- 

38.  TX91-43.  TX91^7.  and  TX91-48. 
(See  Regulations.  29  CFR  part  1.  §  1.5). 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i](A].  when  the  opening  of  bids 
is  within  ten  (10)  days  of  this  notice,  the 
contract  specifications  need  not  be 
affected. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Votumel: 

New  Yortc 

NY91-7  (Feb. 

p.  837,  pp. 

22.  1991). 

838-839, 
641,  p.  843. 

VirgMa. 

VA91-«1  (Feb. 

p.  1361.  p. 

22.  1991). 

1362. 

Volume  II: 

Iowa — 

IA91-2  (Feb. 
22,  1991). 

p.  29,  p.  30. 

Iowa 

IA91-4(Feb. 

p.  37,  pp.  38- 

22.  1991). 

39. 

Iowa 

IA91-6(Feb. 
22.  1991). 

p.  49,  p.  SO. 

Iowa 

IA91-13  (Feb. 
22.  1991). 

p.  63,  p.  64 

Missouri 

H«091-1  (Feb. 

p.  651.  pp. 

22.1991). 

as-vess.  pp 

662-665.  pp 
670-672. 

Wiscofwin....  . 

WI91-3  (Fob. 

p.  1205.  p. 

22.  1991). 

1206. 

Wisconsin „. 

W191-«  (Feb. 

p.  1225,  p. 

22,  1991). 

1227. 

Wisconsin 

W191-11  (Feb. 

p.  1259.  p. 

22.  1991). 

1260. 

Wisconsin , 

WI91-12  (Feb. 

p.  1263.  p. 

22,  1991). 

1264. 

Volume  III: 

Alaska. 

AK91-1  (Feb. 

p.  1.  pp.  2,  4. 

22,  1991). 

California 

CA91-1  (Feb. 

p.  31,  pp.  32- 

22,  1991). 

44. 

Cokxado 

C091-1  (Fob. 
22,  1991). 

p.  151,  p.  153. 

Washington 

WA91-1  (Feb. 

p.  451,  pp.  452, 

22,  1991). 

455-458,  pp. 
461-476. 

Wyominfl 

WY91-1  (Feb. 

p.  521.  pp. 

22,  1991). 

522-524b. 

Wyoming 

WY91-2  (Fob. 

p.  525,  pp. 

22,  1991). 

526-530. 

Wyoming.- 

WY91-3  (Feb. 

pp.  531.  pp. 

22,  1991). 

532-534. 

Wyoming 

WY91-«(Aog. 

p.  536g,  p. 

23,  1991). 

536h. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  8ubscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 
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Signed  at  Washington.  DC  this  13th  day  of 
September  1991. 
Alan  L.  Moss. 

Director,  Division  of  Wage  Determinationa. 
|FR  Doc.  91-22505  Filed  9-19-91;  8:45  am] 
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Employment  and  Training 
Administration 

Attestations  Filed  by  Fadlitfes  Using 
Nonimmigrant  Aliens  As  Registered 
Nurses 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTKW:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
AOORESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW..  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  ofHce  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  Room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process 

The  Employment  and  Training 
Administration  has  established  a  voice- 
mail  service  for  the  H-lA  nurse 
attestation  process.  Call  Telephone 
Number  202-535-0643  (this  is  not  a  toll- 
free  number).  At  that  number,  a  caller 
can: 

(1]  Listen  to  general  information  on 
the  attestation  process  for  H-lA  nurses; 

(2)  Request  a  copy  of  the  Department 
of  Labor's  regulations  (20  CFR  part  655, 
subparts  D  and  E,  and  29  CFR  part  504, 
Subparts  D  and  E)  for  the  attestation 


process  for  H-lA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029)  and  the  instructions  to  the  form; 

(3)  Listen  to  information  on  H-lA 
attestations  Hied  within  the  preceding  30 
days; 

(4)  Listen  to  information  pertaining  to 
public  examination  of  H-lA  attestations 
nied  with  the  Department  of  Labor, 

(5)  Listen  to  information  on  filing  a 
complaint  with  respect  to  a  health  care 
facility's  H-lA  attestation  (however,  see 
the  telephone  number  regarding 
complaints,  set  forth  below);  and 

(6)  Request  to  speak  to  a  Department 
of  Labor  employee  regarding  questions 
not  answered  by  Nos.  (1)  through  (4) 
above. 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-523-7605  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
E)epartment  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Part 
655  and  29  CFR  Part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c).  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
which  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  docimientation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 


short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
AOORESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
AOORESSES  section  of  this  notice. 

Signed  at  Washington,  DC  this  4th  day  of 
September,  1991. 

RdMrt ).  Litman, 

Acting  Director,  United  States  Employment 
Service. 


Division  of  Foreign  Labor  Certifica- 
tions Approved  Attestations 

[Oe/01/91  to  06/30/91] 


CEO-name/laciiity  name/ 
address 


Mr.  Robert  Jay  Rowen,  Omni 
Medwai  Center.  615  E. 
82r)d  Ave.,  Ste  300.  Anchor- 
age, AK  99518.  907-344- 
7775. 

Mr.  Gordon  Smith,  The  Eve 
Foundation  Hospital.  1720 
University  Blvd..  Birmtno- 
ham,  AL  35233,  205-326- 
8535. 

Mr.  Wm.  R.  Wamocfc.  Critten- 
den Memorial  Hospital.  200 
Tyler  Ave.,  West  Memphis, 
AH  72301.  501-735-1500. 

Mr.  WWiam  G.  Coe,  Pwfcer 
Community  Hospital,  P.O. 
Box  1149.  Pailter,  AZ 
85344,  602-669-9201. 

Mr.  Richard  Keyser,  Mercy 
Hospital  A  Medical  Center, 
4077  Fifth  Avenue,  San 
Oiego.  CA  92103,  619-294- 
8111. 

Ms.  Elsie  J.  Area.  SkWed 
Nurses  Registry  Corp.,  3142 
Wiishire  Blvd.,  #5,  Los  An- 
geles. CA  90010,  213-387- 
4941. 

Mr.  Santord  M.  Shapero,  City 
of  Hope  Natx>nal  Medical 
Center,  1500  East  Ouarta 
Road.  Duane.  CA  91010, 
818-359-8111. 

Ms.  Sandy  Hazel.  East  Los 
Angeles  Doctors  Hospital. 
4060  East  Whittier  Boule- 
vard, Los  Ar>geles,  CA 
90023.  213-2186-5514. 

Mr.  D.  Scott  tdeson.  Mercy 
General  Hospital,  4001  J 
Street,  Sacramento,  CA 
95819,  916-453-4915 

Mr.  Rot>ert  J.  Myers,  Pleasarv 
ton  Convalescent  Hospital, 
300  Neal  Street,  Pleasarv 
ton.  CA  94566,  415-462- 
2400. 


State 


Approval 
date 


AK 


AL 


AR 


AZ 


CA 


CA 


CA 


CA 


CA 


CA 


08/30/91 


06/23/91 


06/22/91 


06/15/91 


06/01/91 


08/01/91 


06/01/91 


08/01/91 


06/01/81 


06/07 '91 
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Division  of  Foreign  Iabor  Cerhfica- 
TioNS  AppROVEtj  Attestations— Con- 
tinued 


Mr.  Ivan  K  Dotmmiiioi  StaN- 
■«  ?piriiliitii,  inc.  347 
Gellert  BNd.  Suds  a  Daly 
City.  CA  94015.  41$-997- 
3387. 

Mr.  Warran  KMi.  Ctwtaf  Conv 
munily  Hoapital.  ;  C/O 
Andrea  Viggars,  Fountain 
NMay.  CA  KTW.  714-963- 
7233. 

Mr.  Robert  Rama.  {Sharp 
Nurses.  Inc..  3727  W4st  6«h 
Street  #406.  Lx>s  AJigeles. 
CA  90020.  213-3aS-«l33. 

Mr  Richard  Sandford^  Lod 
Memoriai  Hospital.  9^5  Sa 
Fairmont  Ave.,  Lod.  CA 
95240.  209-334-3411 

Mr.  Dana)  Bunii.  Hata  Waw 
tieaWicaw  Caniar.  V  »1  & 
Orange.  E)  Cajon  CA 
92020,  61»-<*41-tWI. 

Mr  Darryl  E  Henlei  Loa 
Bancs  Community  H«spitai, 
S20  West  1"  Street  Loa 
8««os,  CA  93635,  {  209- 
826-0591.  J 

Mr.  K  Jason  Geisingei  Wirv 
Chester  Living  Ctr-JHiDVL 
First  Healthcare  iCoip;. 
d.bA.  San  Joae.  CA  K128. 
408-241-8666.  ] 

Ms.  Ami  Chung,  Sen  fMp  for 
the  Elderly  Homsj  445 
Grant  Avenue,  San  FtvidB- 
CO,  CA  94108,  41 
9171. 

Ms.       W6Wn(l&       BOSWm,|      rrlP 

Hospital.  C/O  Andr«  Vig- 
gers.  Fountain  VaMr,  CA 
92708.  714-963-72*^ 

Mr.  Atonso  Washlngtott,  Rio 
Hondo  Convalescent  Mospi- 
taL  273  S.  Beverly  Btvd.. 
Monlabela,  CA  M640, 
213-401-8963.  ' 

Mr.  Ascension  CnsoWomo, 
Manx)  Merrational,  1409 
Southgate  Avenue.  Daty 
City.  CA  94015,  4li-755- 
3867. 

Mr  Daniel  MordecalJ  VS. 
Nursing  Corp.,  425  South 
Cherry  Street.  Demrar,  CO 
80222.  308-377-3778, 

Mr.  Jesae  Ounwoody.  RWB 
Medcal  Income  PrcMiDes 
1.  d/b/a  Southpomt  jitanot. 
Miami  Beach.  FL  89139. 
305-672-1771.  [ 

Mr.  I4eit3ert  F.  Dm  sal  L  Sooth- 
west  Ftorida  Regional  Medi- 
cal. 3785  Evans  Aiwnua. 
Fort  Myers.  FL  3390i  813- 
939-1147. 

Mr.  Miehael  J.  Stenger. 
Humana  Hoaa-Pakn 

Beaches.  2201  4Mi  St. 
Weal  Pilm  BeaiA  FL 
33407,  407-663-3820. 

Mr.  Alan  Gayer,  Egleston  Chil- 
dren's Hospital.  1405  CUtton 
Road.  NE..  Attania.  GA 
30322.404-325-61711. 


li-9e2- 


JMI 


CA 


CA 


CA 


CA 


CA 


CA 


CA 


CA 


CA 


CA 


CO 


^L 


«. 


GA 


OT>07/»1 


08/07/91 


08/08/91 


08/09/91 


MAIS/91 


08/15/91 


08/19/91 


08/23/91 


08/23/91 


08/30/91 


oeno/91 


08/30/91 


08/01/91 


•8/01/91 


08/13/91 


08/07/91 


Division  of  Foreign  Labor  Certifica- 
tions Approved  Attestations— Con- 
tinued 

108/01/91  to  08/90/91] 


CEO-narae/tedMy  Name/ 

State 

Apprmal 

ad*esB 

data 

Mr.  Radnay  Aay.  Waal  Pwaa 

GA 

08/15/91 

Ferry  HoapitaL  3200  Howaa 

Min  Rd.,  Atlanta.  GA  3032/, 

404-351-0351. 

Mr.    John    Hamy,    Crawtord 

GA 

08/15/91 

Long    HeapM    0(    Emory. 

550  Pewhkaa  Street.  NE.. 

Atlanta.    GA   30365.    404- 

688-4411. 

Mr.  Inii  Lazatin,  1t«e  Brown 

HI 

08/23/91 

Schools  o«  Hawai,  91-2301 

Fort     Weaver     Rd.,     Ewa 

Beach,  Hi  W7W.  808477- 

2527. 

Mr.   Sam  .Goranstein.   Metro- 

IL 

06/01/91 

pottan    Norsmg    Center    ot 

Bndgevww.  B540  &  Hadem 

Avenue.      Sridgsvisw.      M. 

604S5.  706-598-2605. 

Mr.  Edward  A.  Cued,  Swedish 

IL 

08/01/91 

Convenant    Hospital,    5145 

N.  CaHfomia  Am.  Oicaoa 

IL  60625,  ai2-878-8200. 

Mr.  John  SuHiwan.  Our  Lady  e< 

IL 

08/01/91 

the  Resar.  Medk:at  Center, 

5645  W.  AddBon  SU  Chica- 

go.    IL    •0834.    312-28?- 

7000. 

U. 

08/01/91 

Mr.   bam  ueranswin.   Metre. 

Nursing    Center    o<    Haza, 

3300   Wast    1798t   Street 

Ham  Ciaat  Mnoie  60435, 

706-336-2400. 

Mr.  Jadi  SchneU.  Ctarti  Manor 

U. 

08/01/91 

Convalescent  Center.  7433 

N.  OarV  Street  CWcago,  IL 

60626,  312-338-8778. 

Mr.  John  Boh«r.  9bM  Jaaph 

L 

08/01/91 

Medical     Center.     333     N. 

Madbon   Street   Joliet   IL 

80435.  815-725-7133. 

Mr.    Morris    Esft)>mes,    LaKe 

K 

08/02/91 

Paitt  Cmilar.  919  Washing- 

ton   Park.    Wauiugan.    IL 

6008S,  706-623-8100.           , 

Mr.  Marvin  Mermelsteia  Cen- 

U. 

08/05/91 

tral    Nursing    Home.    Inc.. 

2450  Norti  Oenfral  Avenue. 

Chicaoo.    a.    S06S9.    312- 

889-1333. 

Mr.   Gary  T.  Johaneoo,   The 

IL 

06/07/91 

Washington  »  Jane  Smith 

1  tuspHal.  2340  West  113th 

Ptaca,   Chicaga  8-  00648. 

. 

312-779-8810. 

Mr.  Peter  Rogan.  Edgewater. 

«. 

08/07/01 

Medical  Center,  Edgewater 

Operating  Co.  d/b/a.  Chk* 

. 

go.    n.    80880.    »12-e7S- 

Mr.   Mark   llHawd.   Otommm 

««- 

08/89/91 

Tenses     NuMing     Ceniac , 

t5n     GFeemwood     Road.^ 

' 

etenview.   «.   88025.   706- 

■ 

729-8090. 

■\ 

Mr.  Ronald  Phiiat  Ommntn  i 

«. 

0Bn5/91 

Pmk  HaaOk  Cwa  Oantar. 

1 

6141  N.  Pulasiil.  Chic^a  tl 

88ew,  31f-«T8-2000, 

«. 

«8/tS/91 

Nurvna    Cantai.    9M    ML 

Weflmgian  Am..  Ctiicata.  a. 

60657.  3l2-281-620a 

Division  of  Foreign  Labor  Certirca- 
TiONS  Approved  Attestations— Con- 
tinued 

wtmyftt  «oo»/3o/»ii 


CEO-name/lacJIity  name/ 

State 

Approval 

address 

date 

Ms.  Diane  E.  Kramer,  Aurora 

H. 

08/15/91 

Manor  Nursing  Center,  1601 

N    Famsworlh.  Aurara.  IL 

60505.  706-898-1  IBa 

Ms.  Sylvia  V.  MMMto.  Herll- 

«. 

06/18/91 

age     Healthcare     Center. 

5888  N   Ridge.  Chicago,  IL 

60660.  312-7efr-ZBn. 

Mr.    Herman    Katz.    Baknoial 

IL 

08/19/91 

Nursing  Center.  Inc.  2055 

West  Balmoral  Avenue.  Chi- 

cago.  IL  60625.  312-561- 

8661. 

Mr.  Daniel  Shataat  Oeanvilla 

tt. 

88/23/91 

Healthcare  Center.  7445  N. 

Sheridan  Rd..  Chicaga  IL. 

60626,  312-338-3300. 

Mr.   Robert  »4agnuson.  Bm- 

'IL 

08/23/91 

hurat     Memodal     HoapHal. ' 

200   Benaau.  EIrahurat  U-i 

60126,  708-941-4510. 

Mr.  J.  Rex  Pippin.  Ufallr*  Cor- 

IL 

08/30/91 

poration.   331    South   Vortt 

Road.       aanaartvMa.       IL 

60106,  708-766-3570. 

KS 

08/01/91 

Saint  Mary  HoapM.   1823 

CoHege  A«Mwa,  ttarHflBin. 

KS  66502,  913-778-1881. 

Mr.  John  L  MHIafd.  Balhaiiy 

XS 

08/23/91 

Medical   Center.   51    North  ^ 

12th    Street    Kansas   Oty, 

KS  66102.  913^261-8400. 

KY 

08/14/81 

o(  Lousvide.  Humana  ol  W- 

■■ 

ginia.  LouisvlHe.  KY  40202, 

502-562-3156. 

. 

Mr.  Robert  L.  Johnaon.  Appa- 

«Y 

06/30/91 

ladNan    Regional    Medical 

J 

Center,     Appalachun     Re- 

1 

gional     Healthcare.      Inc^ 

Hazard,    KY    41701.   866- 

281-2448. 

Mr.  Peter  J.  Bada.  Eaat  JaHar- 

LA 

08/23/81 

son  General  Hospital.  4200 

Houma  Blvd.,  Metoirte.  LA 

70011.504-454-5606. 

Mr.  Darrold  E  Endraa,  Saugus 

MA 

08/08/91 

line    Rafaabllitation    Nuraiag 

' 

Home.  Saugua.  MA  01906 

617-233-6830 

Ms.    JudRh    Kudarvj,    Boston 

MA 

08/30/91 

City  Hospital,  818  Harrison 

Avenue,  Bostoa  MA  02118. 

617-534-5000 

.,- 

Mr.    Gerakt   Fitzgacald.   Oak- 

Ml 

08/15/91 

wood  Hospital.  18101  Oak- 

wood   Blvd..  Oaaibom.  luM 

48123.  313-693-7856. 

Mr.  A.  Jason  Geisingar.  MOn- 

^         1 

08/01/91 

Center,   Rrsi   HaaHti  Care  3 

Cetp..      4,b.a..      mntm- 

i 

Salem.    MC    27UK,    »1»- 

. 

724-2821. 

Mr.  Lowell  Fein.  Regent  Care 

NJ 

08/01/91 

Centsc  SO  Pa«y   ftad.1 

i 

201-646-1168. 

Mr.  Steven  Gotdbscg-  Eaton-, 

tu 

08/01/91 

town  Qxnnlesceni  Oanlar,' 

Eatanlown     Senier     Caw 

1 

Center.     Caisnipwii.     vU " 

07724,  908-642-4700. 

t 
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Division  of  Foreign  Labor  Certifica- 
tions Approved  Attestations— Con- 
tinued 

[08/01/01  to  08/30/91] 


CEO-nan«e/fac-^:ty  name/ 


Mr.  Thomas  Glodman,  Bay- 
shore  Community  Hospital, 
727  N.  Beers  St..  Holmdel. 
NJ  07733,  201-739-5938. 

Mr.  Joseph  Leorv  Garden 
State  Health  Care  Cemer, 
140  Park  Avenue,  East 
Orange,  NJ  07017,  201- 
677-1500. 

Ms.  Elizabeth  E.  Miller,  Burnt 
Tavern  Convalescent 

Center.  1049  Burnt  Tavern 
Rd,  Brick.  NJ  08724,  201- 
840-3700. 

Mr.  Davkl  I.  Macpherson, 
Gospel  Han  Home  for  tt)e 
Aged,  2800  Atlantic 
Avenue,  Longport  NJ 
08403,609-822-0241. 

Mr.  Herbert  Friedman,  Gurwin 
Jewish  Geriatric  Center,  68 
Hauppauge  Rd.,  Commeck, 
NY  11725.516-499-6500. 

Mr.  Norman  Deane,  National 
Nephrology  FurKt,  Inc.. 
Manhattan  Kkjnay  Center, 
New  York.  NY  10016,  212- 
779-2333. 

Mr.  Herbert  A  Rothman. 
Brookhaven  Beach  HRF, 
250  Beach  17th  Street,  Far 
Rockaway,  NY  11691,  718- 
471-7500. 

Mr.  Patrick  Madden.  St 
Mary's  Hospital,  69  Gene- 
see St.  Rochester,  NY 
14611,716-464-3000. 

Ms.  CeUa  Strow,  The  Grace 
Ptaza  o1  Great  Neck,  15  St 
Paul's  Place,  Great  Neck, 
NY  11021,  516-466-3001. 

Ms.  Daine  M.  lorfkta.  Universi- 
ty Hospitals  of  Cleveland. 
2074  Abington  Road,  Cleve- 
land, OH  44106,  216-844- 
1686. 

Mr.  Lawrence  0.  Slomovitz. 
Summit  County  Nursing 
Home,  dba  Crown  Care  Inc.. 
Tallmadge,  OH  44278.  216- 
688-8600. 

Mr.  Steve  Hendley.  Enid  Re- 
gional Hospital,  401  S.  3rd 
Street  Erod.  OK  73702. 
405-249-4350. 

Sister  Margaret  Ann  Hardner, 
Saint  Vincent  Health  Center, 
232  West  25  Street  Erie, 
PA  16544,  614-452-5000. 

Mr.  William  E.  Ball,  West 
Texas,  Inc..  409  N.  Willis. 
Abilene,  TX  79604.  915- 
677-2231. 

Mr.  Allen  Cohen,  The  Univer- 
sity o4  Texas  Health  at 
Tyler,  Tyler,  TX  75710,  903- 
877-7740. 

Mr.  Mark  A.  Wallace,  Texas 
Chikjren's  Hospital,  6621 
Fannin  Street  Houston,  TX 
77030,713-798-1100. 

Ms.  Callie  Smith,  Baptist  Me- 
morial Hospital  System.  Ill 
Dallas  Street  San  Antonio, 
TX  78205.  512-222-8431. 


State 


NJ 


NJ 


NJ 


NJ 


NY 


NY 


NY 


NY 


NY 


OH 


OH 


OK 


PA 


TX 


TX 


TX 


TX 


Approval 
date 


08/07/91 


08/19/91 


06/21/91 


08/23/91 


08/01/91 


08/05/91 


08/09/91 


06/15/91 


06/15/01 


08/23/91 


08/30/91 


08/30/91 


08/01/91 


08/01/01 


06/01/01 


08/01/91 


06/01/91 


Division  of  Foreign  Labor  Certifica- 
TK5NS  Approved  Attestations— Con- 
tinued 

[06/01/01  10  08/30/91] 


CEO-name/facmty  name/ 

State 

Approval 

addresa 

date 

Mr.   George   Faa,   Chikiren's 

TX 

08/00/01 

Medk:al   Center  of   DaHas, 

1935  Motor  Street  Dallas, 

TX  75235,  214-920-2000. 

Mr.  James  Courtney,  Universi- 

TX 

08/19/91 

ty  Medical  Center,  602  Indi- 

ana Avenue,  Lubbock.  TX 

79417,  806-743-3515. 

Mr.  Mel  Bishop,  DBA  Parkway 

TX 

08/30/91 

Hospital.  NOTAMI  Hospitals 

of  Texas,  Inc.,  Houston,  TX 

77076,  713-697-2831. 

Mr.  Thomas  B.  Newhof,  Pull- 

WA 

08/30/91 

man  Memorial  Hospital,  NE 

1125  Washington  Ave.,  Pull- 

man. WA  99163.  509-332- 

2541. 

Total  Attestatkxw 

60 

[FR  Doc.  91-22715  Filed  9-l&-«l;  8:45  am] 

BILUNO  CODE  4StO-«>-M 


Pension  and  Welfara  Benefits 
Administration 

[AppUcation  Na  D-8734.  et  aL] 

Proposed  Exemptions;  Colorado 
Container  Corporation  Employee 
Pension  Plan,  et  al. 

aoency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Depai^ment  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  bicome 
Security  Act  of  1974  (the  Act)  and/or  the 
internal  Revenue  Code  of  1988  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  maimer  in  which  the  person 
would  be  adversely  ejected  by  the 


exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

addresses:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507, 200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  pari  2570,  subpart  B  (55  FR 
32838,  32847.  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
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Colorado  Cootain*  Corporation 
Employoe  Petnioa  Plan  fttie  nan) 
Located  in  DonvCTi  Colorado 

I  Af^catioB  Mo.  0-^34] 

Proposed  Exempttfn 

The  Department!  is  considering 
granting  an  exen)]]|tion  under  the 
authority  of  sectiof  408(a)  of  the  Act 
and  section  497S((4(2)  of  the  Code  and  in 
acconlance  with  ^e  procedures  set 
forth  in  29  CFR  p»tt  257a  subpart  B(55 
FR  32836.  August  W.  1990).  If  the 
exenption  is  granted  the  restrictions  of 
section  406(a).  406  ^)(1)  and  (b)(2)  of  the 
Act  and  the  sanctibns  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shali  not  apply 
to  the  proposed  cafcb  sale  by  the  Plan  of 
four  limited  partncjrship  interests  fthe 
Interests)  to  Colorado  Container 
Corporation  (CCCJ.  a  party  in  interest 
with  respect  to  tha  Plan,  provided  the 
Plan  receives  no  lass  than  the  greater  of: 
(1)  Its  coat  for  tt»e '.  nterests;  or  (2)  the 
fair  market  value  ( f  the  Interests  on  the 
date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Fian  is  a  ( leBned  plan  which 
has  77  participtmti  and  approximately 
85  beneficiaries.  Ajs  of  January  30, 1991. 
the  aggregate  fair  ttarket  value  of  the 
total  assets  of  the  Plan  was  $491,666. 

2.  Among  the  assets  in  the  Plan  are 
the  Interests,  wfaicn  are  interests  in  four 
limited  partnerships,  unrelated  to  CCC. 
which  invest  in  reftl  estate  and  real 
estate  mortgages.  On  December  31. 1981. 
the  Plan  bought  251125  units  of  Balcor 
Pension  bivestors-MI  (Balcor  II)  for  a 
purchase  price  of  $25,000.  Balcor  II  has 
issued  85.000  unit^  of  which  the  Plan 
owns  .029%.  On  October  27. 1962,  the 
Plan  bought  50  units  of  Balcor  Pension 
Investors— ni  (Baft:or  IB)  for  $25,000. 
Balcor  ID  has  issued  23,740  units,  of 
which  the  Plan  ovias  .021%.  On  May  18, 
1984,  the  Plan  bought  25  units  of  MLH 
Realty  IV  (MLH  IV)  for  $25,000.  and  on 
May  24. 1985.  the  Plan  purchased  25 
units  of  MLH  Rea^y  V  (MLH  V)  for 
$25,000.  MLH  rV  hbs  issued  416,285 
tinits,  of  which  the  Plan  owns  .008%.  and 
MLH  V  has  issuea  525,529  units,  of 
which  fl»€  Phm  owns  .004%.  Balcor  has 
returned  a  portion  of  the  Plan's  original 
investment  for  bo(h  Balcor  II  and  Balcor 
III  because  mortgage  principal  was 
prepaid  earlier  th^  expected.  Thus,  the 
applicant  represents  that  the  Plan's  cost 
the  Balcor  II  is  $1X487.  and  the  Plan's 
cost  for  Balcor  III  is  $21,767.50. 

3.  CCC  has  elected  to  terminate  the 
Plan  and  to  distrit  ute  the  assets  to  the 
Plan's  participant! ;.  However,  the 
trustees  of  the  Pla  i  cannot  liquidate  the 
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Interests.  MLH  IV  and  MLH  V  will  not 
reporchaae  their  limited  partnership 
units.  Balcor  will  repurchase  their 
limited  partnerships  at  90%  of  the 
current  value,  but  there  is  a  two  year 
waiting  list  to  re-seH  Balcor  II  and  a  five 
year  waiting  list  to  re-sell  Balcor  III 
units  bade  to  Balcor.  Accordingly,  an 
exemption  has  been  requested  to  permit 
the  Plan  to  sell  the  InteresU  to  CCC.  The 
Plan  is  to  receive  the  greater  of  the 
cmrent  fair  market  value  of  the 
Interests,  or  its  cost  for  the  Interests. 

4.  Mr.  Michael  Moskal  of  Merrill 
Ljmch  Consumer  Markets  in  Denver. 
Colorado,  has  represented  that  as  of 
October  31, 1990,  MLH  IV  had  an 
appraised  value  of  $844  per  unit,  so  that 
the  total  value  for  25  units  was  $16,100. 
Mr.  Moskal  also  r^iresents  that  as  of 
October  31. 199a  MLH  V  had  an 
appraised  value  of  $866  per  unit,  so  that 
the  total  value  of  25  units  was  $22,150. 
Ms.  Mary  C  Steber  of  Balcor 
Management  Services.  Inc.  has 
represented  that  as  of  March  31, 1991. 
Balcor  11  had  an  appraised  value  of 
$512.13  per  interest.  Thus,  the  total  value 
for  25.125  units  was  $12,887.27.  Ms. 
Steber  also  represented  that  as  of  March 
31. 1991.  Balcor  III  had  an  appraised 
value  of  $444.87  per  interest.  Thus,  the 
total  value  for  50  units  was  $22,243.50. 

5.  Since  CCC  proposes  to  pay  to  the 
Plan  the  greater  of  the  fair  market  value 
of  the  Interests  or  the  Plan's  cost.  CCC 
represents  that  it  will  pay  $25,000  each. 
the  Plan's  cost,  for  the  Plan's  Interests  in 
MLH  IV  and  MLH  V,  since  the  Plan's 
cost  exceeds  the  appraised  fair  market 
value  for  each  of  those  investments. 
CCC  represents  that  it  will  pay  $17,487. 
the  Plan's  cost,  for  Balcor  II  since  that 
amount  exceeds  the  appraised  fair 
maricet  vahie  for  that  Interest.  CCC 
represents  that  it  will  pay  the  appraised 
fair  market  value  of  $22,243.50  for  Balcor 
III,  since  that  amount  exceeds  the  Plan's 
cost  for  Balcor  III. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (1)  The  sale  is  a  one- 
time transaction  for  cash;  (2)  no 
commissions  will  be  paid  by  the  Plan: 
(3)  the  sale  will  provide  the  Plan  with 
liquidity  to  make  distributions  to  the 
participants;  and  (4)  the  sales  price  will 
be  the  higher  of  the  Plan's  cost  of  the 
Interests  or  the  current  fair  market  value 
of  the  Interests  as  determined  by 
appraisal 

Fon  nMrrMER  infokmation  contact: 
Gary  H.  Lefkowttz  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 


Geaeral  fafonnafion 

The  attention  oT  interested  persons  is 
directed  to  the  following 

(1)  The  fact  that  a  transaction  is  the 
subject  df  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  4D4(a)(l){b)  of  the  act:  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  (rf  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  most  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subiect  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(fl  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  17th  day  of 
September.  1991. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
US.  Department  of  Labor. 

|FR  Doc.  91-22732  Filed  9-19-61;  A45  am] 
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[ProMblted  TranMCtion  Exemption  91-53; 
Exwnption  Application  No.  D-«58«,  at  aLl 

Grant  of  Individual  Exemptions;  Elko 
Regional  Medical  Center  Profit  Sharing 
Plan,  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  IXI.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713.  October  17, 1978] 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  ad  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and  * 


(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Elko  Regional  Medical  Center  Profit 
Sharing  Plan  (the  Plan)  Located  in  Elko, 
Nevada 

[Prohibited  Transaction  Exemption  No.  91    ; 
Exemption  Application  No.  D-8599] 

Exemption 

The  restrictions  of  section  406(a], 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  loan  of 
8785,000  (the  Loan)  by  the  Plan  to  Elko 
Regional  Medical  Center  (the  Employer), 
the  Plan  sponsor  and  a  party  in  interest 
with  respect  to  the  Plan  provided  that 
the  following  conditions  are  satisfied: 

(1)  The  terms  of  the  Loan  will  be  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(2)  The  outstanding  balance  plus 
accrued,  but  unpaid  interest  on  the  Loan 
will  at  no  time  exceed  25%  of  the  Plan's 
net  assets; 

(3)  The  independent  fiduciary,  who 
has  represented  that  the  tiansaction  is 
in  the  best  interest  and  protective  of  the 
Plan,  will  monitor  the  Loan  and  enforce 
the  rights  of  the  Plan  under  the  Loan 
throughout  its  duration; 

(4)  The  independent  fiduciary  is 
independent  of  other  parties  involved  in 
the  transaction  and  the  fees  received  by 
the  independent  fiduciary  for  serving  in 
such  capacity,  combined  with  any  other 
fees  derived  from  the  Employer  or 
related  parties,  will  not  exceed  1%  of  his 
annual  income  for  each  fiscal  year  that 
he  continues  to  serve  in  the  independent 
fiduciary  capacity  with  respect  to  the 
transaction  described  herein;  and 

(5)  On  the  date  the  Loan  is  entered 
into,  the  Plan  will  be  named  as  the 
beneficiary  and  loss  payee  with  respect 
to  the  fire  and  casualty  insurance 
coverage  of  the  conunercial  building, 
which  secures  the  Loan. 

For  a  complete  statement  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
22, 1991  at  56  FR  33469/33470. 

EFFECTIVE  DATE:  lliis  exemption  will  be 
elective  as  of  July  1, 1991. 

FOR  FimTHER  INFORMATION  CONTACT: 

Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 


Reynolds  Metal  Corapany  Savings  and 
Investment  Plan  for  Salaried  Employees 
(the  Plan)  Located  in  RidunoDd,  Virginia 

{Prohibited  Transactions  Exemption  91-    : 
Exemption  Application  No.  D-S757) 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  an  interest-free 
extension  of  credit  to  the  Plan  (the 
Advances)  by  Reynolds  Metals 
Company  (the  Employer),  the  sponsor  of 
the  Plan:  provided  that  (a)  no  interest 
and/or  expenses  are  paid  by  the  Plan; 
(b)  the  proceeds  of  the  Advances  are 
used  only  in  lieu  of  payments  due  with 
respect  to  guaranteed  investment 
contract  number  G1C01132  (the  QIC) 
issued  by  Executive  Life  Insurance 
Company  (Executive  Life);  (c) 
repayment  of  the  Advances  will  be 
restricted  to  cash  proceeds  paid  to  the 
Plan  by  or  on  behalf  of  Executive  Life 
with  respect  to  Executive  Life's 
obligations  under  the  QIC;  and  (d) 
repayment  of  the  Advances  will  be 
waived  to  the  extent  the  Plan  receives 
less  from  the  disposition  of  the  CIC  than 
the  total  amount  of  the  Advances. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  June  30, 1991. 

Written  Comments 

The  Department  received  six  written 
comments  and  no  requests  for  a  hearing. 
Five  of  the  comments  expressed  support 
and  approval  of  the  proposed 
exemption. 

A  sixth  comment,  submitted  by  the 
applicant,  constituted  a  supplementation 
and  correction  of  the  summary  of  facts 
in  the  Notice  of  Proposed  Exemption 
and  a  request  for  a  retroactive  effective 
date  of  the  exemption; 

(1)  The  applicant  represents  that  as  of 
May  31, 1991,  the  Plan  had 
approximately  6,256  participants. 

(2)  The  summary  of  facts  indicates 
that  Sovran  Bank  of  Richmond.  Virginia 
(Sovran)  is  the  trustee  of  the  Plan. 
Although  Sovran  was  the  Plan's  trustee 
at  the  time  of  the  Plan's  purchase  of  the 
QIC,  the  applicant  represents  that  Chase 
Manhattan  Bank,  N.A.  has  since  been 
appointed  as  successor  to  Sovran  as 
trustee  and  remains  in  that  capacity. 

(3)  In  describing  the  terms  of  the  GIC, 
the  summary  of  facts  states  that  the 
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guaranteed  intereit  rate  was  to  be 
compounded  annually  over  four  years. 
The  applicant  wiaies  to  clarify  and 
correct  the  summi  iry  by  noting  that  the 
GIC  provides  for  <  in  effective  annual 
yield  of  8.45  percent  achieved  by  daily 
compounding  ovet  six  years  and  that  the 
deposit  period  began  July  1. 1986  and 
ended  June  30, 1997,  with  no  deposit 
limit. 

(4)  The  summarLr  of  facts  states  that 
as  of  May  3. 1991.rthe  GIC's 
accumulated  book  value  represented 
approximately  lli'O  percent  of  the 
assets  in  the  CI  Fuid.  The  applicant 
represents  that  th^  GIC's  accumulated 
book  value  represBnted  approximately 
10.70  percent  of  the  assets  in  the  CI 
Fund  as  of  May  3. 1991. 

(5)  The  apphcai  it  notes  that  the  Notice 
of  Proposed  Exenption  docs  not 
indicate  a  proposed  effective  date.  The 
applicant  requesti  that  the  exemption  be 
effective  as  of  June  30. 1991,  the  first 
date  on  which  GIC  withdrawal 
payments  were  sct)eduled  to  occur  after 
the  applicant's  exemption  request  was 
filed  with  the  Dep  artment. 

After  considera  ;ion  of  the  entire 
record,  including  he  comments,  the 
Department  has  d  3termined  to  grant  the 
exemption  with  an  effective  date  of  June 
30. 1991.  I 

FOR  FURTHER  INFiiRMATION  CONTACT: 

Ronald  Willett  of  the  Department, 
telephone  (202)  52|j-8881.  (This  is  not  a 
toll-free  number.) 

General  Informati  an 

The  attention  o  interested  persons  is 
directed  to  the  fol  owing: 

(1)  The  fact  thai  a  transaction  is  the 
subject  of  an  exei  iption  under  section 
408(a)  of  the  Act  i  nd/or  section 
4975(c)(2]  of  the  C  ode  does  not  relieve  a 
fiduciary  or  other  parW  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  whi(  :h  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibihty  pro  i^isions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciari  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  tne  plan  and  in  a 
prudent  fashion  la  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requii^ment  of  section 
401(a)  of  the  Coda  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  ^mployer  maintaining 
the  plan  and  theiij  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  apd  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  inclu  ding  statutory  or 
administrative  exemptions  and 
transactional  rule  b.  Furttiermore,  the 
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fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC  this  17th  day  of 
September,  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

(FR  Doc.  91-22731  Filed  9-19-91;  8:45  am] 
MLUNO  COOe  «10-2»-« 


lExemption  Application  Nos.  D-8750,  D- 
8751  and  D-8752] 

Withdrawal  of  Notice  of  Proposed 
Exemption  Involving  the  Schneider 
Transport,  Inc.  40 IK  Savings  Plan, 
Special  Services  Division  Retirement 
and  Savings  Plan  and  Schneider 
National  Retirement  (the  Plans); 
Located  In  Green  Bay,  Wisconsin 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

In  the  Federal  Register  dated  July  22, 
1991  (56  FR  33471),  the  Department  of 
Labor  published  a  notice  of  proposed 
exemption  (the  Notice)  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986.  The  Notice  concerned  a  cash 
sale  by  the  Plans  of  a  guaranteed 
investment  contract  (the  GIC)  to 
Schneider  National,  Inc.  (SNI),  a  party  in 
interest  with  respect  to  the  Plans. 

By  letter  dated  August  27, 1991,  the 
applicant  informed  the  Department  that 
the  transaction  did  not  occur  on  June  28, 
1991,  as  was  represented  in  the 
application  dated  June  24, 1991,  and  that 
SNI  does  not  intend  to  enter  into  the 
transaction.  The  applicant  represents 
that  the  transaction  required  the 
approval  of  its  Chief  Executive  Officer 
and  its  Board  of  Directors  whose 
approval  was  anticipated,  but  was  not 
secured.  Therefore,  the  applicant  has 
requested  that  the  exemption 
application  be  withdrawn. 

Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 


Signed  at  Washington.  DC  this  17th  day  of 
September.  1991. 
Ivan  L  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc  91-22733  Filed  9-19-fll;  8:45  am] 

BILUNO  CODE  4S1»-2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-206] 

Southern  Califomia  Edison  Company 
and  the  San  Diego  Gas  and  Electric 
Company  San  Onofre  Nuclear 
Generating  Station,  Unit  1;  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  the  Southern 
Califomia  Edison  Company  and  the  San 
Diego  Gas  and  Electric  Company  (the 
licensees),  for  operation  of  the  San 
Onofre  Nuclear  Generating  Station.  Unit 
1.  located  in  San  Diego  County. 
Califomia. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of  a 
conversion  of  the  Provisional  Operating 
License  (POL)  No.  DPR-13  to  a  Full- 
Term  Operating  License  (FTOL).  The 
expiration  date  for  the  FTOL  would  be 
March  2.  2004.  40  years  from  the 
issuance  date  of  the  construction  permit. 

The  amendment  to  the  license  is  in 
response  to  the  licensees'  application  for 
the  conversion  dated  July  28. 1970.  The 
NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action.  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Conversion  of  the  Provisional  Operating 
License  to  a  Full-Term  Operating 
License."  dated  September  16, 1991. 

Summary  of  the  Environmental 
Assessment 

In  response  to  the  licensees'  request 
on  July  28. 1970.  to  convert  the  San 
Onofre  Unit  1  POL  to  an  FTOL,  the  NRC 
staff  prepared  a  Final  Environmental 
Statement  (FES)  in  October  1973.  The 
FES  concluded  that  the  environmental 
consequences  of  the  proposed  action 
were  acceptable.  Licensee  submittals 
dated  February  5. 1986,  and  August  6. 
1991.  updated  the  information  relevent 
to  the  findings  and  conclusions 
contained  in  the  1973  FES.  The 
Environmental  Assessment  updates  the 
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1973  FES.  The  updated  information  is 
based  on  the  two  submittals  referenced 
above  and  on  independeat  evaluation 
by  the  NRC  staff. 

Non-Radiohgical  Impacts 

Since  the  FES  was  issued  in  1973,  the 
San  Onofre  site  has  changed 
significantly.  Two  additional  reactors. 
Units  2  and  3,  were  constrvicted  adjacent 
to  unit  1.  The  new  construction  includes 
support  buildings,  a  parking  lot.  and  a 
support  facility  east  of  Interstate 
Highway  5.  These  changes  have  affected 
land  use.  However,  the  effects  are  minor 
and  local. 

Control  of  the  local  environment  in 
the  vicinity  of  the  site  and  along  the 
transmission  lines  has  been  effective. 
The  site  drainage  system  effectively 
controls  erosion.  The  terrestrial 
resources  along  the  transmission  lines 
have  not  been  adversely  affected. 

The  California  Coastal  Commission  is 
evaluating  the  results  of  studies 
conducted  to  determine  site  effects  on 
the  marine  enviroimient.  These  studies 
are  principally  associated  with  Units  2 
and  3;  however.  Unit  1  also  affects  the 
marine  environment.  The  staff 
determined  that  state  oversight  of  these 
studies  is  appropriate.  With  regard  to 
federally  regulated  issues,  the  staff 
concluded  that  site  effects  on  the  marine 
environment  are  acceptable. 

The  staff  also  determined  that,  with 
the  possible  exception  of  the  green  sea 
turtle,  Chelonia  mydas.  legally  protected 
species  inhabiting  the  general  vicinity  of 
the  station  and  the  transmission  rights- 
of-way  are  not  being  adversely  affected 
by  station  operation.  .M though  the  staff 
does  not  believe  that  site  operations  are 
affecting  the  green  sea  turtle  population, 
consultation  proceedings  with  the 
National  Marine  Fisheries  Service  will 
be  instituted. 

Radiological  Impacts 

The  staff  evaluated  changes  to  the 
facility  that  were  made  after  the  1973 
FES  was  issued  to  determine  whether 
potential  radiological  impacts  were 
affected  by  the  changes.  Additionally, 
records  documenting  radioactive 
effluents  and  the  results  of  the  offsite 
radioactive  monitoring  program  during 
the  first  23  years  of  plant  operation  were 
examined. 

The  staff  concluded  that  plant 
modifications  made  after  1973  were 
focused  primarily  on  upgrading  the  plant 
and  decreasing  the  likelihood  of  events 
that  could  cause  undesirable 
radiological  consequences. 
Modifications  were  also  made  to  reduce 
the  undesirable  radiological 
consequences  following  a  potential 
accident.  No  significant  changes  were 


made  to  the  facility  that  would  afect 
radioactive  releases  during  normal 
operations.  Radioactive  gaseous  and 
liquid  effluents  during  the  first  23  years 
of  operation  did  not  exceed  regulatory 
limits.  Potential  exposures  to  personrtel 
in  unrestricted  areas  resulting  from 
plant  effluents  were  determined  to  be 
within  the  design  objectives  contained 
in  10  CFR  part  50.  appendix  I.  Based  on 
the  operating  history  and  plant 
upgrades,  the  staff  concluded  that  the 
radiological  environmental 
consequences  of  plant  operations  for  the 
duration  of  the  proposed  FTOL  are 
acceptable. 

Conclusion 

The  staff  did  not  identify  any 
signiffcant  new  environmental  effects  or 
any  significant  changes  in  those  effects 
identified  previously  in  the  1973  FES 
that  would  affect  the  proposed  FTOL  for 
San  Onofre  Unit  1.  Therefore,  the  staff 
determined  that  the  issuance  of  a  new  or 
amended  FES  is  not  required  and  that 
the  conclusions  reached  in  the  FES  with 
regard  to  the  acceptability  of  the  license 
conversion  are  still  valid.  The 
Commission  has  determined,  pursuant 
to  10  CFR  51.31,  not  to  prepare  a  new 
environmental  impact  statement  for  the 
proposed  amendment. 

For  additional  details  with  respect  to 
this  action,  see  (1)  the  application  for 
license  conversion  dated  July  28, 1970. 
(2)  the  Final  Environmental  Statement 
related  to  the  operation  of  San  Onofre 
Nuclear  Generating  Station  Unit  1, 
issued  October  1973,  and  (3)  the 
Environmental  Assessment  dated 
September  16, 1991.  These  documents 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW..  Washington  DC 
20555  and  at  the  Main  Library, 
University  of  California,  P.O.  Box  19557. 
Irvine,  California  92713. 

Dated  at  Rockvilie,  Maryland,  this  leth  day 
of  September,  19B1. 

For  the  Nuclear  Regulatory  Commission, 
lames  E  Dyer. 

Director,  Project  Directorate  V,  Division  of 
Reactor  ProjeOs  lU/IV/V.  Office  of  Nuclear 
Reactor  Regulation. 
[PR  Doc.  91-22723  Filed  9-19-91: 8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW.  and  the 


ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  sHaation.  taking  into 
account  additional  meetings  which  have 
been  scheduled  and  meetings  which 
have  been  postponed  or  cancelled  since 
the  last  list  of  proposed  meetings  was 
published  August  21, 1991  (56  FR  41571). 
Those  meetings  which  are  definitely 
scheduled  have  had,  or  will  have,  an 
individual  notice  pubhshed  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
full  Committee  and  ACNW  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Liformation  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  October  1991  ACRS  and  ACNW 
full  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  Executive  Director  of 
the  Committees  (telephone:  301/492- 
4600  (recording)  or  301/492-7288.  Attn: 
Barbara  Jo  White)  between  7:30  a jn. 
and  4:15  p.mM  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Structural  Engineering,  October  9, 
Bethesda,  MD.  The  Subcommittee  will 
review  the  proposed  final  resolution  of 
Generic  Safety  Issue-113.  "Dynamic 
Qualification  Testing  of  Large  Bore 
Hydraulic  Snubbers." 

Advanced  Boiling  Water  Reactors, 
October  23, 1991,  Bethesda,  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  related  to  chapters  3, 
9,  la  11  and  13  of  the  GE/Standard 
Safety  Analysis  Report  for  the 
Advanced  Boiling  Water  Reactor  design. 

Severe  Accidents,  October  24-25, 
1991,  Bethesda,  MD.  The  Subcommittee 
will  discuss  elements  of  the  Severe 
Accident  Research  Program. 

Improved  Light  Water  Reactors, 
November  5. 1991,  Bethesda,  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  corresponding  to 
chapters  1  and  10  of  the  EPRl's 
Requirements  Document  for  the 
Evolutionary  Designs. 

Materials  and  Metallurgy,  November 
6, 1991,  Bethesda.  MD,  1  p.m.  The 
Subcommittee  will  discuss  steam 
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generator  degrada  tion  concerns  and  the 
basis  for  the  stafTb  acceptance  criteria 
for  steam  generator  tube  plugging. 

Thermal  Hydraulic  Phenomena, 
November  19, 199t.  Bethesda.  MD.  The 
Subcommittee  will  begin  review  of  the 
Westinghouse  be^  estimate  ECCS 
Evaluation  Model jfor  3-  and  4-loop 
Westinghouse  plants. 

Advanced  Building  Water  Reactors. 
November  21.  IQSi.  Bethesda.  MD.  The 
Subcommittee  wil  review  draft  safety 
evaluation  reports  related  to  the  GE/ 
Advanced  Boiling' Water  Reactor  design. 

Regional  Programs.  December  5-6, 
1991.  NRC  Region  V  Office,  Walnut 
Creek.  CA.  The  Subcommittee  will 
discuss  the  activil  ies  of  the  NRC  Region 
V  Office. 

Improved  Light  Water  Reactors, 
December  11. 1991 .  Bethesda,  MD.  The 
Subcommittee  wil  review  draft  safety 
evaluation  report!  of  the  EPRI's 
Requirements  Do<  ument  for  the 
Evolutionary  Desi  pis. 

Joint  Safety  Philosophy.  Technology 
and  Criteha/Sevdre  Accidents/ 
Regulatory  Policies  and  Practices,  Date 
to  be  determined  jOctober/November), 
Bethesda,  MD.  The  Subcommittees  will 
discuss  a  number  of  interrelated 
proposed  staff  pof  ition  papers  as 
follows:  (1)  Propo$ed  definition  of  a 
large  release  for  Sfafety  Goal  Policy 
implementation,  (Z)  Proposed  revision  to 
TID-14844  to  updite  source  term  and  (3) 
Proposed  revisionjto  10  CFR  part  100, 
Decoupling  siting  pom  design. 

Reliability  Assarance.  Date  to  be 
determined  (December),  Bethesda,  MD. 
The  Subcommittee  will  discuss,  with  the 
NRC  staff  and  tha  industry,  research 
and  other  matters' regarding  nuclear 
power  plant  aging  phenomena. 

Advanced  Reactor  Designs.  Date  and 
location  to  be  detiirmined  (December/ 
January).  The  Subcommittee  will  visit 
the  ORNL  facility  and  will  discuss  the 
testing  program  and  experiments  for  the 
MHTGR  design. 

Thermal  Hydra  jlic  Phenomena,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  wiS  continue  its  review 
of  the  NRC  staff  program  to  address  the 
issue  of  interfacing  systems  LOCAs. 

Joint  Thermal  Hydraulic  Phenomena 
and  Core  Perfornrance.  Date  to  be 
determined,  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  issues  perti  ining  to  BWR  core 
power  stability. 

Thermal  Hydra  ulic  Phenomena.  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  wi!  1  review  the  status  of 
the  application  of  the  Code  Scaling, 
Applicability,  anq  Uncertainty  (CSAU) 
Evaluation  Methodology  to  a  small- 
break  LOCA  calculation  for  a  B&W 
plant 
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Thermal  Hydraulic  Phenomena.  Date 
to  be  determined.  Los  Alamos.  NM.  The 
Subcommittee  will  review  the 
documentation  associated  with  the 
TRAC-PF1/M0D2  code  version. 

Structural  Engineering,  Date  to  be 
determined.  Bethesda.  MD.  The 
Subcommittee  will  discuss  with  the  NRC 
staff  and  the  industry  the  status  of 
Containment  Structural  Integrity 
programs,  including  foreign  programs. 

ACRS  Full  Committee  Meetings 

378th  ACRS  Meeting.  October  10-12. 
1991.  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  Key  Technical  Issues —  Continue 
discussion  among  members  regarding 
key  technical  issues  applicable  to  future 
ALWRs  and  advanced  reactors  in  need 
of  early  attention. 

B.  Diablo  Canyon  Nuclear  Power 
Plant —  Briefing  and  discussion 
regarding  the  results  of  the  Long-Term 
Seismic  Reevaluation  program  for  this 
plant.  Representatives  of  the  NRC  staff 
and  the  licensee  will  participate,  as 
appropriate. 

C.  Level  of  Design  Detail  (tentative} — 
Briefing  and  discussion  regarding  the 
level  of  design  detail  that  is  necessary 
for  licensing  of  standardized  nuclear 
power  plants  and  related  NRC  staff 
requirements.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

D.  Potential  Criticality  Event  at  the 
GE  Wilmington  Fuel  Facility— Briefing 
and  discussion  regarding  the  May  29, 
1991  potential  criticality  event  at  the 
Wilmington  fuel  facility. 
Representatives  for  the  NRC  staff  and 
the  licensee  will  participate,  as 
appropriate. 

*E.  Meeting  with  the  Director.  NRC 
Office  of  Nuclear  Material  Safety  and 
Safeguards  (NMSS)  (Open /Closed}— 
Meeting  with  the  Director  of  NMSS  to 
discuss  items  of  mutual  interest, 
including  safeguards  information  related 
to  security  provisions  at  nuclear  power 
plants,  status  of  the  application/review 
for  a  centrifugal  uranium  enrichment 
facility,  and  the  NRC-licensee  interface 
during  the  potential  criticality  incident 
at  the  GE  Wilmington  fuel  facility. 
Portions  of  the  session  will  be  closed  to 
discuss  safeguards  and  security 
information. 

F.  ACRS  Subcommittee  Activities — 
Reports  by  cognizant  subcommittee 
chairman  and  members  and  discussion 
regarding  the  status  of  assigned 
subcommittee  activities,  including 
reactor  set-point  methodology  proposed 
by  EPRl  for  future  nuclear  plant  designs. 

G.  Future  Activities — Discussion  of 
anticipated  subcommittee  activities  and 


items  proposed  for  consideration  by  the 
full  Committee. 

H.  Preparation  of  ACRS  Reports- 
Discussion  of  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting,  and  issues  that  were  not 
completed  at  previous  meetings  as  time 
and  availability  of  information  permit. 

L  Operator  Requalification  Program — 
Briefing  by  and  discussion  with 
representatives  of  the  NRC  staff 
regarding  experience  with  the  Operator 
Requalification  Program,  including  the 
impact  of  using  symptom-based 
operating  procedures. 

J.  Implementation  of  10  CFR  Part  20. 
Standards  for  Protection  Against 
Radiation— Re\iew  and  report  on 
selected  regulatory  guides  associated 
with  implementation  of  revised  10  CFR 
part  20  requirements.  Representatives  of 
the  NRC  staff  will  participate,  as 
appropriate. 

K.  Generic  Issue  113,  Dynamic 
Qualification  Testing  of  Large  Bore 
Hydraulic  Snubbers — Briefing  by  and 
discussion  with  representatives  of  the 
NRC  staff  regarding  proposed  resolution 
of  Generic  Issue-113. 

L.  Organizational  Factors  Research — 
Briefing  by  and  discussion  with 
representatives  of  the  NRC  staff 
regarding  the  status  of  the  NRC  staff 
research  programs  on  organizational 
factors. 

M.  Control  of  Nuclear  Power  Plant 
Switchyards — Briefing  by  and 
discussion  with  members  of  the  NRC 
staff  regarding  control  responsibility 
and  practices  for  the  operation  of 
nuclear  power  plant  switchyards. 

*N.  Miscellaneous  (Open/Closed}— 
Discuss  administrative  matters  related 
to  the  conduct  of  ACRS  activities, 
including  the  status  of  a  proposed  rule 
by  the  Office  of  Government  Ethics 
regarding  standards  of  ethical  conduct 
for  government  employees.  Portions  of 
this  session  will  be  closed  as  necessary 
to  discuss  information  the  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

379th  ACRS  Meeting,  November  7-9, 
1991 — Agenda  to  be  announced. 

380th  ACRS  Meeting.  December  12-14. 
1991 — Agenda  to  be  announced. 

ACNWFull  Committee  and  Working 
Group  Meetings 

ACNW  Working  Croup/ACRS 
Subcommittee  on  Occupational  and 
Environmental  Protection  Systems, 
September  23-24. 1991.  The  Working 
Group/Subcommittee  will  review  the 
regulatory  guides  related  to  the 
implementation  of  the  revised  10  CFR 
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part  20,  Standards  for  Protection  Against 
Radiation. 

35tli  ACNW  Meeting,  September  27. 
1991,  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

A.  Discuss  items  of  mutual  interest 
with  the  Director  of  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

B.  Discuss  and  prepare  comments  on 
Regulatory  Guides  that  implement  the 
revised  10  CFR  part  20,  Standards  for 
Protection  Against  Radiation. 

C.  Discuss  ACNW  thoughts  on  the 
overall  subject  of  the  management  and 
disposal  of  low-level  radioactive  waste. 

D.  Discuss  a  systems  analysis 
approach  to  the  interim  storage  of  spent 
fuel. 

E.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

ACNW  Working  Group  on  NRC  Staff 
Computer  Modeling  and  Performance 
Assessment  Capabilities,  October  16-17, 
1991,  Bethesda.  MD.  The  Working  Group 
will  begin  its  review  of  a  request  from 
Commissioner  Rogers  regarding  whether 
or  not  the  NRC  staff  has  developed  a 
suitable  performance  assessment 
program  and  whether  the  NRC  staff  has 
adequate  equipment,  expertise,  and 
training  to  conduct  high-  and  low-level 
waste  computer  modeling. 

36th  ACNW  Meeting,  October  18. 
1991,  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

A.  Discuss  and  prepare  comments  to 
the  Commission  on  a  systems  analyses 
approach  to  the  interim  storage  of  spent 
fuel. 

B.  Begin  deliberations  on  a  request 
from  Commissioner  Rogers  regarding 
whether  the  NRC  staff  has  developed  a 
suitable  performance  assessment 
program  and  whether  the  NRC  staff  has 
adequate  equipment,  expertise,  and 
training  to  conduct  high-  and  low-level 
waste  computer  modeling. 

C.  Briefing  by  the  Division  of  High 
Level  Waste  Management  staff  on  their 
basis  for  establishing  a  probability  limit 
for  distinguishing  between  unlikely  and 
very  unlikely  events.  This  relates  to  the 
alternative  approach  to  the  probabilistic 
section  of  the  containment  requirements 
in  40  CFR  part  191. 

D.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit 


ACNW  Working  Group  on  Geologic 
Dating,  November  19, 1991,  Bethesda. 
MD.  llie  Working  Group  will  review  the 
problems  and  limitations  with  various 
Quaternary  dating  methods  to  be  used 
in  the  assessment  of  volcanic  features 
and  materials  for  the  site 
characterization  of  a  high-level  waste 
repository. 

37th  ACNW  Meeting,  November  20- 
21, 1991 — Agenda  to  be  aimounced. 

ACNW  Working  Group  on  the  Impact 
ofLong-Range  Climate  Change  in  the 
Area  of  the  Southern  Basin  and  Range, 
December  17, 1991,  Bethesda,  MD.  The 
Woricing  Group  will  review  the  potential 
long-range  climate  changes  and  their 
impact  on  performance  assessments  of  a 
proposed  high-level  waste  repository. 

38th  ACNW  Meeting,  December  18- 
19, 1991 — Agenda  to  be  announced. 

ACNW  Working  Group  on  Methods 
for  Assessing  Natural  Resources  at  a 
Proposed  High-level  Waste  Repository 
Site,  Date  to  be  determined,  Bethesda. 
MD.  The  Working  Group  will  discuss 
methodologies  for  the  assessment  of  the 
potential  for  natural  resources  at  the 
proposed  high-level  waste  repository 
site  at  Yucca  Mountain.  The  relationship 
between  such  resources  and  the 
potential  for  human  intrusion  will  be 
emphasized. 

Dated:  September  16, 1991. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doa  91-22722  Filed  9-l»-«l;  8:45  ami 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fish  and  WiktUfa 
Program 

September  la  1991- 

AOENCY:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council]. 

ACTION:  Notice  of  final  amendments  to 

the  Columbia  River  Basin  Fish  and 

Wildlife  Program  (priority  habitat  and 

production  measures  for  anadromous 

fish). 

summary:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act.  18  U.S.C.  839,  et  seq.)  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  (Council) 
has  adopted  final  amendments  to  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (program).  Copies  of  the  final 
amendments  and  of  the  Council's 


responses  to  comments  are  now 
available. 

SACKOnoUNO:  On  May  30 1991,  the 

Council  gave  notice  that  it  was  initiating 
a  process  to  identify  high-priority 
habitat  and  production  measures  for 
salmon  and  steelhead,  to  be  included  as 
amendments  to  the  program.  Hearings 
were  held  on  the  proposed  amendm«>nt« 
in  Idaho,  Montana,  Oregon,  and 
Washington,  and  comments  were 
received  through  July  19. 1991.  The 
Council  reviewed  the  comments  and 
took  final  action  on  the  proposed 
amendments  at  its  regular  meeting  on 
August  14, 1991.  At  its  regular  meeting 
on  September  10, 1991,  the  Council 
adopted  a  document  summarizing  and 
responding  to  significant  comments. 

FOR  niRTHCR  INFORMATION: 

Further  copies  of  the  final  amendments 
(request  document  no.  91-27),  or  a  copy 
of  the  Council's  responses  to  comments 
(request  document  no.  91-29),  contact 
the  Council's  Public  Affairs  Division,  851 
SW  Sixth  Avenue,  suite  1100.  Portland. 
Oregon  97204  or  (503)  222-5161.  toll  bee 
1-800-222-3355. 
Edward  W.  Shaets. 
Executive  Director. 

[FR  Doc.  91-22682  Filed  9-19-91:  6:45  am] 
MUNM  CODE  OOMHKMI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  Na  34-29687;  FM  No.  SR-NASO- 
91-13] 

Salf-Regulatory  Organizations; 
National  Association  of  Securities 
Dsalsrs,  Inc^  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Amendments  to  ttie  Uniform  Practica 
Coda 

September  13, 1991. 

On  March  14. 1991,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (SR-NASD-91- 
13)  pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  The  NASD  fded  the  proposed 
rule  change  to  amend  its  Uniform 
Practice  Code  ("UPC').  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  May  7, 1991.*  This 
order  approves  the  proposed  rule 
change. 


■15U5.a78»(b). 

'Secuhtiei  Exchange  Act  Releaae  Na  2S134 
(ApriJ  2S.  IBOl).  SO  FR  2118S. 
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I.  DescriiJlHin  of  tut  Pvgpose^  IMe 
Change 

N ASO  fifed  (he  taa^osed  nrte  dtange 
t»  nnir«nl  its  li?CMiich govenu  over- 
the-counter  ("OTC"|  secoafdary  narket 
transactions  ia  seonriJxes  between 
NASD  aieinbers.  The  purpose  of  tke 
proposed  rule  cfaaage  is  to  apdate  and  to 
amead  prmnaivm  df  the  UPC  which  are 
obsolete  w  whtch  cio  not  coBfarra  to 
current  iRdustry  siaadanls  and 
procedures.  The  piDfoaal  also 
endeavors  to  congBlidate  ledundaDt 
provisioas  «Qd  to  clarify  certain  other 
provisions.  I 

Hie  proposed  rule  change  amends  the 
UPC  to  provide  for  the  delivery  of 
securities  which  are  the  subject  of  aged 
fail  to  deliver  tran^aotiocs  [Le^ 
securities  which  ate  non-transferable, 
were  issued  by  ^4  bankrapt  tssrser,  are 
deemed  worthlew,  or  have  expired^  and 
for  #ie  delivery  of  seciMiSeB  v^re  ^ 
transter  records  age  closed  intiefimtefy. 
The  proposal  contMs  other 
aigudMBHts  (e.^  d  vnitten  aotice  nay 
be  dehvered  by  faaciaile  aad  the 
delrvery  date  h>r  a  ooaitract  due  on  a  day 
other  than  a  business  day  ahaU  be  the 

in  an  effort  to  dLuity 
and  confirm  the  U  'C  to  current  industry 
standards.* 


II.  Discussion 

The  Commissiod  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and.  io  paftioKlac  with  seotioii 
15A(b](6)  of  the  Ait.*  Sectioa  15A(bH«) 
of  the  Act  provide!  that  the  rules  of  a 
natiooal  sec uritiesi association  must  be 
designed  to  foster  pooperation  and 
coordination  with  persons  engaged  in 
clearing  aod  settiiag  secncities 
transactions  and  t$  neiBove  ia^KdimeaU 
to  and  perfect  a  national  jaarket  system. 
The  CammissioD  believe*  tke  proposed 
rule  change  will  ioster  ooordination 
between  NASD  members  and  help  to 
perfect  a  national  tnarket  system  by 
providing  an  efficient  method  for 
remedying  aged  fatls  on  worthless  or 
expired  secarities  ^ad  on  securities 
where  the  ta'ansfer  books  are  dosed 
ind^initely.  Updating  the  UPC  to 
confonn  to  carrent  industry  standards 
and  procedures  also  should  help  achieve 
these  objectives  by  increasing  the 
certainty  and  eSideBcy  of  affected 
transacthins. 

ITT  fiiiitwiif 

For  oie  reasons  cisonssed  anove.  the 
Comnnssron  finds  roart  the  proposal  in 
consistent  wift  the  tequiiemeirts  <rf  the 


*  For  s  detailed  description  of  the  piu|juwd  n^ 
change,  tee  Securitie*  Sxchange  AfltflrtaMe-Ns. 


IMI 


29134.  a^reiMMC. 
•l5U.S.C78o-3(b)(a. 


Ad.  ^ificularfy  «*4th  aecSen  ISA  K^ihe 
Act.  and  "(he  nrfes  and  itgiAallons 

It  is  therefore  onHered,  pursuant  to 
section  »lb)(2)  of  the  Act.  that  *e 
proposed  rule  change  (File  No.  8R- 
NASD-91-13)  be.  and  hereby  ia. 
approved. 

For  the  Commiwioa  hy  th*  OHrimoa  sf 
Market  Regulation  paiBuant  to  delegated 
authority. 

Maisocet  H.  McFHlaiid. 
Deputy  Secretary. 
[FR  Doc.  «l-2aaw  Ftted  9^t»-n:  «:4S  ani^ 


(Relaaaa  tto.  U-aaStiirm  Jto.  SR-NVSE- 
91-27) 

Self-Ragidatory  Orjyanizafloos;  Mottce 
of  Fmng  Off  Proposed  Rula  Change  by 
New  Yoric  Stock  Exctiange,  Inc. 
Relafing  to  £atumcements  to  Audit 
Tran  IdenBTIare 


September  13. 1 

Pursuarrt  to  section  IStbJtl)  off  the 
Securrtica  Exdiange  Act  of  IfM  f* AtrT). 
W  U.S.C.  788(bKl).  ntrtice  is  hereby 
given  that  on  Angost  22, 1991,  Ihe  New 
York  Stock  Exchange,  fnc.  TNYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  ConmissMm 
("Commission")  the  proposed  nde 
change  as  described  in  keau  L  il  and  III 
below,  which  keras  have  beea  piepaned 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  fte  proposed  nne 
change  from  iaterested  pecsoas. 

I.  Self-Rcjgdtotoy  0(Bam£atiaa*R 
Statement  of  the  Teou  of  StAiMaiioe  «f 

the  Proposed  Rule  Change 

The  proposed  rule  change  constats  of 
an  introduction  of  new  account 
identification  codes  to  delhteate 
member  firm  proprietary  traaaactioRS 
for  Audit  TraM  reportiag  poises 
pursuant  to  the  requirements  «if  rule  IJZ. 

IL  Self-Regulatory  Organization's 
Statemaot  o/f  the  Vupose  of,  and 
Statutory  Basis  for,  ^e  Proiposed  Ride 
Change 

In  its  filing  widi  the  Commisson,  the 
setf-regulatoiy  organization  induded 
statements  concerning  tfte  purpose  of 
and  basis  for  ^  proposed  rule  change 
and  i£9CBBsed  any  conanents  it  recetred 
on  the  piopused  rrfe  dhai^e.  The  text  of 
these  stateraeirts  nay  be  examined  aft 
the  ptaoes  apecined  in  Item  iV  oeioiv. 
The  sen-1  cguletuiy  of^gamzation  nas 
prepared  smnmvnes,  set  foilSi  in 
secnons  A.  n.  snci  w  t^csow.  eft  fae  feovt 
Bigniiicant  sepecns  ef  awA  etflRemerns. 


A.  Seif-flegakrtery  Orgamzatmi^s 
Statement  of  the  Purpose  of,  and 
StatrrtoTj  Basis  for,  the  Proposed  Rule 
Change 

1.  Puqpose 

Exdionge  Rule  132  provides  that 
clearing  member  firms  submitting  a 
transaction  to  compsu-ison  must  include 
specified  audit  trail  data  elements, 
including  a  speciCcalion  of  (he  account 
type  for  whidi  that  transaction  was 
effected  according  to  specified  account 
categories.  However,  current  indicators 
do  not  distinguish  between  transactions 
effected  for  a  member  or  member 
organization's  proprietary  account  and 
those  effected  by  a  member  or  member 
organization  for  the  proprietary  account 
of  another  member  or  member 
organizatioa.  All  such  transactions  are 
identified  with  a  "F'  meaning  that  such 
transaction  was  for  a  proprietary 
account  withoat  indicating  whether  it 
was  for  the  proprietary  account  of  the 
entity  reporttog  such  transaction  or  for 
the  proprietary  account  of  another 
member  or  aiember  organization. 
Separate  indicators  nsed  to  denote 
program  trading  or  index  arbitrage 
s&ate^es  abo  do  not  ikstinguish 
between  a  member  ornnmber 
organization  trading  for  its  own  account 
or  for  the  accooat  of  aaotfaer  member  or 
member  organisatien. 

The  Excbasige  «nfl  cootimte  to  nse  the 
current  indicators  of  D,  C  and  P  for 
transactions  eiffected  for  a  member  or 
member  orgaaization's  proprietary 
account.  The  indicators  will  represent 
transactions  effected  for  Program  Trade 
Index  Arbttrage.  fVografB  Trade  non- 
Index  Arbitrage,  and  AH  Other 
Transactions,  respectively.  New 
indicators  of  M.  N  and  W  will  be 
adopted  to  denote  that  a  member  or 
member  orgarhzatian  had  ecAed  as  an 
agent  on  behalf  of  amMheT  member  or 
member  organization  in  effecting  ««ch 
transactioaa  in  the  three  pre^'iously 
metrtioned  categories. 

The  Exchange  befieres  that  the  three 
new  account  categories  for  order 
identlficatton  wiB  fi)  enhance  the 
effictgncy  and  accm-acy  of  andit  trail 
information;  and  Iii3  eJirainate  any 
possible  coirfosion  on  the  nse  of  'fte  "P" 
indicator  Vy  limiting  its  osage  to  the 
common  industry  midei  standing  of 
"principal"  transactions.  Further.  (Ms 
proposal  can  facihtate  surveiflance 
investigadons  by  readily  identifying  a 
member's  own  piupiietaiy  trading,  fhus 
reducing  information  requests  to 
mendwr  firrns.  Member  frrms  would  be 
given  a  reasonable  period  Of  time 
(approximately  six  nranths)  to  mdce 
their  own  system  enhancemotts  so  tiiat 
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they  may  be  in  compliance  with  the  new 
account  type  identincation 
requirements. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  8(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principals  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

II.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action    ■ 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  Hnding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 


accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-27  and  should  be  submitted  by 
October  11. 1991. 

For  the  Ck)mmis8ion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delefiated 
authority. 

Maisarat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-22871  Filed  9-19-81;  8:45  amj 
BIUMQ  COM  WMMt1-«l 

[ReL  No.  IC-18313;  812-7776] 

FBL  Series  Fund  Inc^  Application 

September  13. 1991. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  FBL  Series  Fund,  Inc. 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  17(b)  of  the  Act 
from  the  provisions  of  section  17(a)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  pursuant  to  section  17(b) 
of  the  Act  exempting  a  proposed 
reorganization  from  the  provisions  of 
section  17(a)  of  the  Act.  The  proposed 
reorganization  would  permit  the  Growth 
Common  Stock  Portfolio  of  the  Fund  (the 
"Growth  Portfolio")  to  acquire 
substantially  ail  the  assets  and 
liabilities  of  the  Aggressive  Growth 
Common  Stock  Portfolio  of  the  Fund  (the 
"Aggressive  Growth  Portfolio")  in 
exchange  for  shares  of  the  Growth 
Portfolio.  Further,  it  would  permit  the 
High  Quality  Bond  Portfolio  of  the  Fund 
(the  "High  Quahty  Portfolio")  to  acquire 
substantially  all  Uie  assets  and 
liabilities  of  the  Ginnie  Mae  Portfolio  of 
the  Fund  in  exchange  for  shares  of  the 
High  Quality  Portfolio. 
FiUNO  dates:  The  application  was  filed 
on  August  21, 1991. 

KEARINO  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
nail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  8, 1991,  and  should  be    . 


accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.  Washington,  DC  20549. 
Applicant,  FBL  Series  Fund,  Inc.,  c/o 
Merlin  D.  Plagge,  President,  5400 
University  Avenue,  West  Des  Moines, 
Iowa  50265. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Elaine  M.  Boggs,  Law  Clerk,  (202)  272- 
3026  or  Nancy  M.  Rappa,  Branch  Chief, 
(202)  272-3030  Pivision  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  The  Fund,  organized  under  the  laws 
of  Maryland,  is  registered  under  the  Act 
as  an  open-end,  diversified,  series 
management  investment  company.  The 
Fund  is  comprised  of  eight  portfolios: 
Growth  Common  Stock  Portfolio, 
Aggressive  Growth  Common  Stock 
Portfolio,  High  Quality  Bond  Portfolio, 
High  Yield  Bond  Portfolio,  Ginnie  Mae 
Portfolio,  Managed  Portfolio.  Money 
Market  Portfolio  and  Blue  Chip  Portfolio. 
The  Fund  issues  a  separate  series  of 
shares  in  connection  with  each  portfolio 
and  has  registered  these  shares  under 
the  Securities  Act  of  1933  (the  "1933 
Act"). 

2.  FBL  Investment  Advisory  Services, 
Inc.  ("FBL").  an  indirect  wholly-owned 
subsidiary  of  Farm  Bureau  Life 
Insurance  Company  ("Farm  Bureau 
Life"),  serves  as  the  Fund's  investment 
adviser. 

3.  The  investment  objective  of  the 
Growth  Portfolio  is  long  term  capital 
appreciation  with  current  income  as  a 
secondary  objective.  The  investment 
objective  of  the  Aggressive  Growth 
Portfolio  is  maximum  capital 
appreciation. 

4.  The  investment  objective  of  the 
High  Quality  Portfolio  is  to  seek  as  high 
a  level  of  current  income  as  is  consistent 
with  investment  in  a  portfolio  of  debt 
securities  deemed  to  be  of  high  quality 
by  the  Fund's  investment  adviser.  The 
investment  objective  of  the  Ginnie  Mae 
Portfolio  is  to  seek  as  high  a  level  of 
current  income  as  is  consistent  with 
investment  in  a  portfolio  of  Government 
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Na^na)  Mortgage  Association 
mortgage-TTaocBa  pBss  tla  uugh 
certificates  ftJinrfe  Mares")-  As  a 
secondaiy  uujertr^e,  ■tne  Ctnnte  ntee 
Portfofto  seeks  caoital  appreciation 
when  mnsiirtertt  ^iWh  its  primary 
objecfiTe. 

5.  At  a  iiiWfiiiB  l|eld  on  AaguSt  IS, 
1991.  the  board  of  directors  of  ttie  Rmd 
(incladkig  «  fn»^t|r  «f  thaae  4irectorB 
who  aieaM  "interesled  persons,*'  as 
definadl  ia  Ifae  Act.  of  the  Fuod.  fSLor 
Farm  Bui«b«  Life  C'dtsinterested 
direelwa*^  adkoptad  «  secies  of 
resolutions  that  together  constitatea 
plan  «( iieM«aiuza4ioa  {the  "Pka"^ 
Pursoant  to  the  Pian,  on  the  effective 
date  of  the  kraosaation  (tke  "Cloaii^ 
Date"i.  4he  Growth  Pertio^o  will  acquire 
all  the  assets  and  ^biiMes  of  the 
Aggressive  Growtk  Portfalia  in 
exchange  for  shares  of  the  Growth 
Portfolio  wT(h  an  a|ggregate  net  asscft 
value  equal  to  the  aggregate  net  assets 
of  Ihe  AJggressi ve  Growth  Portfolio 
exchanged.  The  Fund  wiH  then 
distribute  those  Gfowth  Portfolio  shares 
to  the  Aggressive  Growth  Portfobe 
shareholders  on  a  prorata  basis.  The 
same  exchange  prpcedores  will  be 
followed  for  the  High  Quality  Portfolio's 
acquisition  of  the  Assets  and  liabilities 
of  the  Qnoie  Mae  tPortforio  and  the 
subsequent  distribution  of  the  High 
Quality  Portfolio  shares  to  shareholders 
of  the  Cinnie  Mae  [Portfolio.  The  Fund 
will  register  Ihe  sUares  of  the  Growth 
Portfono  and  the  If  igh  Quality  Portfolio 
issued  in  the  exch^ge  under  the  1933 
ActaifFonnN-14.j 

6.  Iq  evaluating  whether  to  adopt  the 
Plan  and  reconunand  its  approval  by 
shareliolders.  Ihe  j>oard  of  directors 
considered  the  following  factors,  among 
others:  (a)  The  potential  benefits  of  the 
reorganization  to  ihareholders:  [h]  the 
compatibiTrty  of  investment  objectives, 
policies,  restrictions  and  investment 
holdings  of  the  Growth  and  Aggressive 
Growth  PortfoHosiand  the  High  Qujflity 
and  Ginnie  Mae  Pirtfolios,  respectively; 
(c)  the  current  toti  [1  net  assets  of  the 
varions  portfolios  and  the  current 
expenses  arrf  perlormance  of  each 
portfefio;  \i]  the  t^rms  and  conditions  of 
the  proposed  reorganisation  arrd 
whether  it  wonld  tesnlt  in  dilution  of 
any  shareholder's  interest:  (e)  direct  or 
indirect  costs  to  fee  incurred  by  any 
portfoRo;  and  (f)  4>e  absence  of  any  tax 
Lonsetpienoes  to  we  sharehoWers. 

7.  The  Ptmd  will  subnrit  the  proposed 
Plan  to  the  rftare*K>lders  off  the 
Aggressive  Ctow^  Portfolio  and  the 
Ginnie  Mae  Portffjho  for  therr  approval 
at  a  meeting  to  be  heW  on  November  13, 
I991.^arehrfdei?  of  these  portfofios 
will  receive  a  notfce  of  the  special 
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meeting  mti  a  pro*cy  statement 
containing  «A  wiaterial  <iiscAesuree. 
including  a  descripMion  of  «R  (naterial 
aaperts  «(f  <he  pivpootd  reergaHizatJew 
and  a  espy  ef  tie  flan.  Farm  Bureau  Life 
expeCte  <!•  ^pi^le  Ute  shares  4t  owns  in  ^e 
Aggressive  Gi>ew<k  and  Ctnnie  Mae 
Portfolios  in  favor  m!  the  f%an. 

ft.  The  Fmni  wtM  bear  expenseB  «• 
caniiectien  with  the  reorganizatioii,  such 
as  legal  and  auditing  fees.  incceiDMUd 
regislcaUoB  CMpense*.  and  filing  fees. 
The  Fwid  4iiiil  iiot  bear  the  oosts 
associated  with  holding  the 
shareholder's  meeting «nd4be  printing 
and  distributing  of  proxy  materials. 

9.  Any  shareholder  of  the  Aggressive 
Growth  Portfolio  or  the  Ginnie  Mae 
Portfolio  that  does  not  want  to 
participate  in  the  reorganization  will  fee 
given  a  lO-busiaess  ^ay  period  prior  to 
the  reorganization  during  which  the 
sharehcMer  may  redeem  his  or  her 
shares  at  net  asset  value  without  the 
imposition  of  a  contingent  deferred  sales 
charge. 

to.  In  adtfition  to  shareholder 
approval,  flieconswnunation  of  the 
reorganizaSon  is  oanditioned  upon 
receipt  {tofn  the  Connnission  ttf  the 
order  requested  herein  and  receipt  by 
the  Fund  of  an  opmion  of  tax  counsel  to 
the  effect  that  the  transaction  will 
qualify  as  a  tax-free  reorganization 
under  the  faitemri  Revenue  Code  of 
1986,  as  amended,  and  will  not  resuk  in 
the  recognition  of  any  gain  or  loss  to  the 
Growth.  Ag^essive  Growth,  High 
Quality,  or  Cwne  Mae  Portfolios,  or  any 
share4taUer  of  the  Fnnd. 

Appticaflf  8  Legal  Analysis 

1.  Farm  Biveau  Life  owns  more  than 
5%  of  the  outstanding  voting  securities 
of  both  the  Aggressive  Grawth  and 
Growth  Pertfoiios.  and  ef  both  the 
Ginnie  Kfae  and  Hish  Quality  Portfolios. 
If  each  portfobo  is  treated  as  a  separate 
entity  under  section  1 7(a)  of  the  Act 
then  each  is  an  af&iiated  person  of  an 
affiliated  person  [Le^  Farm  Bureau  L^) 
of  the  ether.  Farm  Bureau  Life  owns 
more  than  25%  af  the  outstanding  voting 
securities  of  the  Ginnie  Mae  and  High 
Quality  Portfolios.  Section  2(a)(9j  of  the 
Act  establishes  a  presumption  that  a 
person  owning  25%  or  more  of  another 
person's  outstanding  voting  securities 
controls  that  person.  Therefore,  if  each 
poitWio  Ts  treated  as  a  separate  entity, 
then  those  two  portfolios  are  nader  (he 
common  control  of  Farm  Bureau  Life 
and  each  is  an  affiliated  person  of  the 
other. 

2.  Applicarft  recognizes  that  the 
tranter  eff  assets  freni  the  Aggressive 
Growth  PortWho  to  the  Growth 
Portfolio,  and  from  fiie  Ginnie  Mae 
Portfolio  to  the  H^  Quality  Portfolio. 


may  entail  the  pordnse  «nd  sale  of 
securities  or  otlwr fcaperty  from  «•  to " 
these  entities,  acting  as  principal,  ta 
contravention  of  section  17(aj. 

3.  Rule  17a-8  under  the  Act  provides 
an  exemption  from  (he  proWbhions  of 
section  Vr\9)  for  certain  TBorganirattons 
among  registered  investment  companies 
that  may  fee  afftlirted  persons,  or 
affiliated  persons  of  an  afTihated  person, 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  connmon  officers.  However,  if  Ae 
portfolios  are  treated  as  separate 
entities,  the  Fund  may  not  rely  upon  rule 
17a-8  because  t^e  Growth  Portfolio  and 
the  Aggressive  Growth  Portfolio,  as  well 
as  the  GdMkie  Mae  Pertfelio  and  the 
High  QuaUty  PortfCalio.  may  be  affiliated 
persons  of  each  other  due  to  the 
ownership  of  shares  by  a  single 
shareholder. 

4.  The  Fund  submits  (hat  the  terms  of 
the  proposed  reorganization  meet  the 
standards  of  section  17(b)  in  that  the 
terms  of  tke  proposed  reorganization, 
including  ttie  consideratioa  to  be  paid 
and  received.  «re  reasenabk  and  fair 
and  do  not  involve  «rerreacbing  <hi  the 
part  of  any  person  concerned.  The  board 
of  directors  of  the  Fund,  including  a 
majority  of  the  disinterested  directors, 
has  reviewed  and  approved  the  terms  of 
the  proposed  reergaiHzation  as  set  forth 
in  the  Plan.  If  «ffec*«a*ed  according  to 
the  Plan,  the  proposed  reorganization 
wookl  result  in  the  Aggressive  Growth 
and  Ginnie  Mae  PartfaUos'  assets  beiag 
managed  in  portfiolies  of  substantially 
greater  sire.  The  investment  objectives 
of  the  Growth  and  Ag^essive  Growth 
Portfolios  are  very  sinilaf ,  as  are  the 
investaient  «t^eotives  of  the  High 
Quality  and  Cinnie  Mae  Portfolios.  To 
the  extent  any  perliolio  investments  of 
the  Aggressive  Growth  Portfolio  or  the 
Ginnie  Mae  Portfolio  are  not  compatible 
with  the  inveslnent  obfectives.  policies 
or  restrictiwxs  of  the  Growth  Portfolio  or 
the  High  Quality  Portfoko,  respectively. 
FBL  would  pay  the  transaction  costs  of 
liquidating  such  investments  before  the 
proposed  reorganization,  in  addition, 
there  will  fee  no  diicrtion  of  shareholder 
interests  feecaase  the  exchange  will  be 
made  on  the  feasts  «f  Ihe  aggregate  value 
of  the  net  assets  flif  each  portfolio  on  the 
closing  dtfle  in  conformity  with  section 
22(c)  of  (he  Act  and  fde  22c-l 
therewider. 

5.  The  proposed  consofidation  of  the 
Growth  wmA  Aggnmivc  Growth 
Portfohas  is  consistent  with  the 
investment  petkies  of  the  Growth 
Portfolio  and  flie  Aggressive  Growth 
Portfobo.  and  tiie  oonsahdation  of  tiie 
High  Quality  and  Gimie  Mae  Portfolios 
is  conswtent  wilh  the  investment 
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policies  «f  iw  High  'QoaA^  Axtfotie 
and  llie GiMiie  14ae  FortfolM.  as  ivoJted 
in  the  Fund's  cumirt  ngi^tmtiom 
statement  and  reports  Gled  under  the 
Act. 

Applicaat's  Condilian 

The  Fund  agrees  to  the  grant  of  Oie 
order  re^resled  iwrein  beiag  speoificaUy 
subject  to  Hre  foHowmg  cshAmk 

The^irecters  of  the  Fund,  including  a 
maiartty  af  <the  disinterested  directen. 
shall  have  determined  for  the  Oowth. 
Aggcessive  Growth.  Hi^  Quality  and 
Cinaie  Mae  Portfolios  that  (1) 
participating  in  the  ^ansaction  is  in  the 
best  interests  of  the  shareholders  of 
each  portfolio,  and  {2]  the  interests  of 
the  existing  shareholders  of  each 
portfolio  will  not  be  diluted  as  a  result 
of  the  transaction.  Such  findings,  and 
the  basis  upon  which  the  findings  were 
made.  shaD  %e  recorded  fuSy  in  the 
minute  bocdes  of  the  Fund. 

For  'the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Matgavt  H.  McFadand. 
Deputy  Secretary. 
[FR  Doc.  91-22068  Filed  9-19-81: 6:45  am] 

BtUJNO  COK  ■»(•«-« 


[File  No.  i-UUi 

Issuer  DtflisUng,  Notice  of  AppHcation 
to  Withdraw  from  Listing  and 
Registration;  (PictureTel  Corporation, 
Contmen  Stack,  $41  Par  Vaitie) 

September  16.  IMl. 

PictureTel  Corporation  ('tktmpany") 
has  fiied  an  application  with  the 
Securities  and  £Kohange  Commissioa 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereuadet.  to  withdraw  the  above 
specified  securities  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"). 

The  reasons  alleged  in  the  appHcation 
for  withdrawing  this  security  from 
listing  and  regtatration  include  the 
foUowtnf: 

The  Company's  Common  SXock 
currently  trades  on  the  National 
AsHxaahon  Securities  Dealers 
Automated  Qnotaftion/ National  Market 
Sy*lem  ("NAffliAQ/NMS")  and  the 
BS£.  Based  en  tke  low  traxting  volume  of 
the  CaoBnoa  Stock  on  the  BSE.  the 
expenses  asaocsailBd  wi&  listing  on  the 
B%,  aid  sifaer  factors,  the  Company 
has  deterramed  to  dehst  the  CooanoB 
Stock  from  the  BSE.  The  CcnaxMO  Stock 
will  reaiainiicted  undersectioa  la^gjof 
the  Act 


Any  interealed  perawB  esay ,  on  er 
before  October  7. 1901  submit  by  letter 
to  the  Secretary  oS  the  Securities  and 
Exchange  Comoussiaa.  450  Fifth  Street 
NW..  Washington.  .DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  naade  ia  aocerdance  with  the 
rules  of  the  exdwoget  and  what  terms, 
if  any.  should  ^e  imposed  by  the 
Connnissioa  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  aneationed  above,  unless 
the  Coramission  determines  to  order  a 
hearing  on  the  matter. 

For  the  CommiBsiaB.  i>y  Hk  Otvisian  of 
Market  Reguiatiaa  pursaant  to  delegated 
authority, 
lonathan  G.  Katx. 
Secretary. 
(PR  Doc  91-22873  FRei  9-19-91:  B:45  am| 

BILLING  CODE  MIO-AI-M 

[ReL  No.  IC-tS31S;  t11-^2488J 

Providantllutualincome  Stiares,  Inc^ 
Applicaflon 

September  18, 1981. 

AOeNCV:  Seciifities  and  Exchange 

Commission  ("SECl. 

ACTtoii:  Notice  of  AppHcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act^. 

APPUCANCftwidentMutnal  inoome 
Shares,  inc. 

RELEVANT  ACT  section:  Section  8(f)  of 
the  Act. 

SUfNMARY  OF  APPUCATION:  Applicant 
seeks  an  order  dedaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNG  DATE:  llie  application  was  filed 
on  ]uly  26, 1991. 

HEARINQ  OR  NOTmCATJON  OF  HEARUM: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  oiay  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  ^e  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  5ie  SEC  by  5:30  pjn.  on 
October  8, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  Ihe  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  -of  service. 
Hearing  roquoets  abetilcl  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC.  ffi05th 
Street.  NW^  WaafalNglaB.  DC  ^t599. 
Applicant  Christiana  &cecutivc 


Campn.  ZaiCotftinefftel  Driive.  Newark. 
Delaware  19713. 

FOR  RIRTMER  INPORaMTION  CONTACT: 

Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524.  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  272-3030 
(Division  of  Investment  Management 
Offioe  of  fcnrejrtment  Company 
Regulation). 

SUPPIXMENTARY  mFORMATION:  The 

following  is  a  summary  ef  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SGC's 
Public  Reference  Branch. 

Applicant's  Repiesentations 

1.  Applicant  is  an  open-end 
diversified  aianagement  company 
organdzed  as  a  corporatiao  under  tiie 
laws  of  the  State  of  Delaware.  On  ^nly  2, 
1974,  applicant  filed  a  notification  of 
Registratian  pursuant  to  section  8(a)  of 
the  Act  and  a  Registration  Statement 
pursuant  to  the  SecurXics  Act  of  If  33 
and  section  8(b)  of  the  Act.  The 
registratiaa  atateneat  was  declared 
effective  on  Wai  lariber  A,  1974. 
Applicant's  initial  potsihc  oSering 
commenced  en  November  21.  W74. 

2.  At  a  meeting  held  on  JVioveaiber  14. 
198S,  i^iplicant's  board  of  directors 
approved  an  agreentent  and  plan  of 
recH^ganizatioB.  On  April  18. 1990. 
applicant  mailed  proxy  materials 
relating  to  the  proposed  reorganization 
to  its  shareholders.  Applicant's 
shareholders  approved  tlie 
reorganization  at  a  special  meeting  held 
on  May  17. 1990. 

3.  On  May  lA  1990.  pursuant  to  the 
agreement  and  plan  of  reerganization, 
applicant  transferred  substantially  all  of 
its  assets  to  ProvidentMutual  U.S. 
Government  Fund  lor  Income,  inc.  (tiie 
"Acqcdror")  ia  exchange  for  shares  of 
the  Acquiror's  capital  stock.  AppUcant 
distributed  such  shares  to  its 
shareholders  pro  rata.  The  transfer  of 
applicant's  assets  in  exciiange  for 
shares  of  Acquirer's  capital  stock  was 
based  on  the  relative  net  asset  value  of 
the  funds. 

4.  Expenses  incurred  in  connection 
with  applicant's  liquidation  and 
dissotntion  were  borne  by  apphcant's 
investment  adviser  or  the  investment 
adviser's  parent  company. 

5.  Applicant  has  filed  a  certificate  of 
dissohitioB  with  4he  Oepcutment  of  State 
of  the  State  af  Delaware. 

6.  As  of  the  date  of  the  application, 
applicant  had  sia  ^ahfts  ar  liabilities  and 
was  not  a  party  ita  aay  itti§etion  or 
adniiiiiilialiiii'  ptacieBding. 

7.  Applicant  is  neither  engaged  in  nor 
proposes  to  eng^e  in  any  business 
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activities  other  tha|i  those  necessary  for 
the  winding  up  of  ils  affairs. 


SIOl. 


by  the  Division  of 
Managenient,  under  delegated 


For  the  Commiss 
Investment 
authority. 

Margaret  H.  McFarla^d 
Deputy  Secretary. 
[FR  Doc.  91-22667  Fifed  9-19-91:  8:45  am) 
nujNa  cooc  taio-«i-« 


[Rel.  Na  IC-1$314;  ^1 1-1967] 

ProvidentMutual  Special  Fund,  Inc^ 
Application 


September  13. 1991 
agency:  Securities 
Commission  ("SEC ' 
action:  Notice  of 
Ueregistration  und^r 
Company  Act  of 


and  Exchange 

Application  for 

the  Investment 
1040  (the  "Act"). 


appucant:  ProvidfntMutual  Special 
Fund,  Inc. 

RELEVANT  ACT  section:  Section  8(f)  of 
the  Act. 

SUMMARY  OF  APPubATtON:  Applicant 
seeks  an  order  dec  aring  that  it  has 
ceased  to  be  an  ini  estment  company. 
FlUNO  DATE:  The  a  )plication  was  filed 
on  July  26. 1991. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  S  EC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serv  ng  applicant  with  a 
copy  of  the  requesi ,  personally  or  by 
mail.  Hearing  requ  >sts  should  be 
received  by  the  SE  Z  by  5:30  p.m.  on 
October  8. 1991,  ar  d  should  be 
accompanied  by  pi  oof  of  service  on  the 
applicant,  in  the  fo  ran  of  an  affidavit  or, 
for  lawyers,  a  certFicate  of  service. 
Hearing  requests  should  state  the  natjxe 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  ko  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECp  Secretary. 
addresses:  Secrel  ary,  SEC.  450  5th 
Street.  NW.,  Wash  ngton.  DC  20549. 
Applicant,  Christia  na  Executive 
Campus,  220  Conti  lental  Drive,  Newark. 
Delaware  19713. 


FOR  FURTHER  INFOI 

Elizabeth  G.  Oste 

at  (202)  504-2524, 

Special  Counsel,  ai 

(Division  of  Inves 

Office  of  Investme 

Regulation). 

SUPPLEMENTARY  IliFORMATION:  The 

following  is  a  sumnary  of  the 

application.  The  complete  application 

may  be  obtained  f  ir  a  fee  at  the  SEC's 

Public  Reference  E  ranch. 


MATION  contact: 

an.  Staff  Attorney, 
ir  H.R.  Hallock.  Jr.. 
(202)  272-3030 
ent  Management, 
t  Company 


Applicant's  Representadons 

1.  Applicant  is  an  open-end  non- 
diversified  management  company 
organized  as  a  corporation  under  the 
laws  of  the  State  of  Delaware.  On 
November  7. 1969.  applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a]  of  the  Act  and  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  and  section  8(b)  of  the  Act.  The 
registration  statement  was  declared 
effective  and  initial  public  offering 
commenced  on  September  23. 1970. 

2.  At  a  meeting  held  on  November  14, 
1989,  applicant's  board  of  directors 
approved  an  agreement  and  plan  of 
reorganization.  On  May  25, 1990. 
applicant  mailed  proxy  materials 
relating  to  the  proposed  reorganization 
to  its  shareholders.  Applicant's 
shareholders  approved  the 
reorganization  at  a  special  meeting  held 
on  June  13, 1990. 

3.  On  June  27, 1990,  pursuant  to  the 
agreement  and  plan  of  reorganization, 
applicant  transferred  substantially  all  of 
its  assets  to  ProvidentMutual  Growth 
Fund.  Inc.  (the  "Acquiror")  in  exchange 
for  shares  of  the  Acquiror's  capital 
stock.  Applicant  distributed  such  shares 
to  its  shareholders  pro  rata.  The  transfer 
of  applicant's  assets  in  exchange  for 
shares  of  Acquiror's  capital  stock  was 
based  on  the  relative  net  asset  value  of 
the  funds. 

4.  Expenses  incurred  in  connection 
with  applicant's  Hquidation  and 
dissolution  were  borne  by  applicant's 
investment  adviser  or  the  investment 
adviser's  parent  company. 

5.  Applicant  has  filed  a  certificate  of 
dissolution  with  the  Department  of  State 
of  the  State  of  Delaware. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  debts  or  habilities  and 
was  not  a  party  to  any  litigation  or 
administrative  proceeding. 

7.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-22670  Filed  9-19-91;  a-45  am) 

BILUNO  CODE  MIO-OI-M 


[R«l.  No.  IC-18317: 811-1924] 

ProvidentMutual  Venture  Shares,  Inc.; 
Application 

September  13, 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT  ProvidentMutual  Venture 

Shares,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f)  of 

die  Act. 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

PILING  DATE:  The  application  was  filed 

on  July  28, 1991. 

HEARING  OR  NOTIRCATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  8, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notificadon  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5di 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  ChrisUana  Executive 
Campus.  220  Continental  Drive,  Newark. 
Delaware  19713. 

FOR  FURTHER  INFORMATION  CONTACT 
Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524,  or  H.R.  Hallock.  Jr., 
Special  Counsel,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  company 
organized  as  a  corporation  under  the 
laws  of  the  State  of  Delaware.  On 
August  18, 1969.  applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
Statement  pursuant  to  the  Securities  Act 
of  1933  and  section  8(b)  of  the  Act.  The 
registration  statement  was  declared 
effective  and  initial  applicant's  public 
offering  commenced  on  January  2, 1970. 

2.  At  a  meeting  held  on  November  14. 
1989,  applicant's  board  of  directors 
approved  an  agreement  and  plan  of 
reorganization.  On  May  25, 1990, 
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afiplicaot  mailed  proxy  materials 
iilBliiig,lii  the  proposed  reorganization 
to  its  aSiareholders.  Applicant's 
sharchalders  approved  the 
reorganizattion  at  a  special  meeting  held 
on  June  13, 1990. 

3.  On  June  27. 1990,  puraumt  to  'the 
agreement  and  plan  of  reorganization, 
i^iplicant  transferred  substantially  all  of 
its  assets  to  ProvidentMutual  Growth 
Fund.  inc.  tthe  "Acquiror")  In  exchange 
for  shares  oT  (he  Acquiroi's  capital 
stock.  Applicant  distributed  such  shares 
to  itB  sharefavMersprv  rata.  T^  transfer 
of  applicant's  assets  in  exchange  for 
shares  of  Acquiror's  capital  stock  was 
based  on  the  relative  net  asset  value  of 
the  fuitds. 

4.  EKpenses  incurred  in  ctmnectton 
with  applicant's  liquidktiMi  and 
dissolution  were  borne  by  applicant's 
investment  adviser  or  the  investment 
adviser's  parent  companjt. 

5.  Aipplicant  has  filed  •  certiTicatettf 
disaokHiMi  wfth  tie  Deparhneot  alStafte 
of  the  State  «fO(Aa  ware. 

6.  As  of  the  date«f  (hevpplicstien. 
applicant  had  no  debts  or  liabilities  and 
was  not  a  party  to  any  Htigation  or 
administrative  proceeding. 

7.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  op  of  Its  ^airs. 

For  ihe  CoBiaiuiaa.  bf  the  Diviaion  of 
Investment  Management  under  delegated 
authodty. 

Maigaret  R  McFariaad. 
Deputy  Secretary. 

[PR  Doc.  91-22868  FUed  9-19^01;  «:45  am] 
BNJJNOOOOEI 


[RelesM  No.  35-25374J 

HIings  Uiirt>rtlMftMle4lti»y14«ldbig 
Con^MiyActof  IMS  {"Act") 

September  13. 1991. 

Notice  is  hereby  given  that  (he 
foHowing  RIing(s)  haa/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  ndes 
premralgated  fliereuiider.  AiH  intere^ed 
persons  are  rrferred  to  Ihe 
app!reation(3)  and/or <iBclar8tiort(8)fer 
complete  statements  bf  the  proposed 
transactionts)  luiimuailzed  below.  T^ 
appFtcatiTTn(«j  and/or  dedaration(8)  and 
any  amendments  thereto  ig/sre 
available  for  piAihc  inspection  throng 
the  CommissioifB  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
4iMilication(s)  and/or  declardtion(8) 
should  submit  their  views  in  writing  by 
October  7. 1991  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Wa^hingten.  DC  20549,  and  serve  a  copy 
on  (he  n/levant  apiidicaiiQs)  and/or 
declarantlsl  at  (ha  «ddres«(esj  apeciiied 
below.  Proof  of  service  (by  affidavit  or. 

certifrcatel  shoidd  be  filed  wifc  the 
request.  Any  request  for  hearing  shall 
identify  specificaUy  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  udll  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  «  cppy  of 
any  notice  or  order  issued  in  (he  matter. 
After  said  date,  (he  application's)  and/ 
or  declaraiGen(s).  as  filed  or  as 
amended,  mt^  be  granted  and/ or 
permitted  to  become  effec^ve. 

Ohio  Bawar  Caaapwqr  (TS^Ht^ 

Ohio  Pewer  Company  fXMrio 
Power"),  an  elertric  pnWic^iftty 
subsidiary  company  of  American 
Electric  Power  Company,  Inc..  a 
i^irtered  hoWing  company,  and  its  coal 
mining  siibsidiary  company  Southern 
Ohio  Coal  Company  ("SOCCo"),  bofli 
located  at  9W  Qevdand  Avemte.  SW., 
Canton,  Ohio  447(»,  hare  ffled  a 
declaration  under  sections 'fl{al,  7  end 
12(b)  of  the  Act  and  lole  seM(i9 
thereunder. 

SOCCe  proposes  to  issue  and  ^ell 
unsecured  promissory  ootes  in  the 
aggregate  principal  amMuit  ^  $40 
million  ("Notes")  to  one  or  more 
commercial  banks,  financial  institutions 
or  other  TiwtiTHTHWiw  ssvcAocs  ^p'srsttAfix 
to  one  or  more  term  loan  agreements 
("Troposed  Term  Loan  Agreemenfl. 
The  Proposed  Term  Loan  Agreement 
wouW  Ire  for  a  term  trf  noit  less  than  nine 
months  nor  •more  than  ten  years  from  the 
date  of  borrowing. 

The  Proposed  Term  Loan  Agreement 
would  provide  Aal  the  Nates  bear 
inteiest  at  eitker  (i)  a  fijted  xate,  (ii)  a 
fluctuating  rate,  or  |iiij  some 
combination  of  fixed  and  fluctuating 
rates.  The  actual  rate  of  interest  which 
each  Note  shall  bear  shiJl  be  subject  to 
negotiation  between  SOCCo  and  Ae 
lender.  Anyfixedrsteofirrtcrertoffte 
Notes  will  not  be  yearter  than  tSO  basis 
points  abave  the  yield  alt  l!ie  lime  «f 
issuance  of  the  No^et  to  luatui'Tty  fA 
United  States  Treasory  «*iligfl*ions  fliart 
mature  on  or  about  the  date  of  maturity 
of  the  Notes.  Ai^  Aaetna^ng  rate  wifl 
not  be  grerter  IliaR  BW  ^asis  ipaiats 


above  the  rate  of  interest  aimounced 
publicly  from  time  to  time  as  the  base  or 
prime  cate  kf  a  ma^OT  bank. 

No  compensating  balances  shall  be 
maintaineid  with,  or  fees  in  the  form  of 
substitute  interest  paid  to.  a  lender 
^moer  ine  ^rapaaao  Tetia  ixwa 
Agreement  Howevec  in  the  eveill  a 
bank  «r  fiaancial  inttitatioa  Arranges  for 
a  borrowing  from  a  AM  party,  aach 
institution  tnay  cttarge  yCiiJv>©  a 
placement  fee.  mA  to  exceed '%%  di  the 
principal  amount  of  such  borrowing. 

In  order  to  induce  a  bank  or  otker 
financial  iastituMoa  Ic  eater  into  tlks 
Prciposed  Term  Loan  Agreeiaent  end  to 
make  loaas  thepeundec.  Okie  Power 
proposes  to  uaooaditioBaQy  fuaraotee 
any  failure  on  the  part  of  SOCCe  to 
make  any  payment  of  principal  or 
interest  whea  daa,  itfhetber  at  maturity 
or  earlier  bir  reaaen  of  eooeleraticui  or 
otherwise,  pursuant  to  the  terms  of  the 
Proposed  Term  Loan  A^reeatent. 

Proceeds  kom  the  tena  loan  wiU  be 
used  to  pay  «t  oiahirity  or  reCiuid  prior 
to  matarity  a  $10  miUion  term  loan  due 
January  29.  3992  bearing  iotefest  at  a 
rate  of  7.62X  per  annum. 

For  (he  CammisnoB,  hy  the  Division 
of  Investment  Manatrmiait.  pnranant  to 
dkjkgated  atttkyrity. 
Marg—»  H.  MdMtoai. 
Deputy  Seorgtmy. 

[CTt  Dot  m-VSn  Fried  «-W-«l:  ft«5  ami 
aiLUNQ  coDC  ain»-oi-« 


SMALL  BUSINESS  MNMNISTRA'nON 

( VpNcattafi  «to.«MM»«] 

HOT  Capital  Corp;  Application  for 
Ucans*  To  Oparata  as  «  Small 
Busln«M  Investmeitt  Company 

Notice  is  hereby  given  of  Aefiliagaf 
an  applicirtieB  with  4he  Snail  Business 
Administration  (SBA|  pursuaBt  to 
S  107.102  of  the  Aeguiations  ^vemiag 
small  business  investment  companies 
(13  CFR  107.102  (1991))  by  HCT  Capital 
Corp.  ((he  Apphcant).  371S  Camp  Bowie 
Boulevard.  Fort  Worth.  T«k8S  76167  far 
a  license  to  operate  as  a  small  business 
investment  company  (iiBRJ)  under  the 
provisions  of  the  Small  Business 
Investmem  Act  olTlSSa,  as  amended  tthe 
Act)  (15  LLS.CtWl  «t  seqj,  and  the 
Rules  and  Regidations  promulgated 
thereunder. 

The  pmpoaed  officers,  ^irectars  aad 
sharehaUeraf  Hb  A^jvlicantafe  as 
follewr. 


IMI 
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Name  and  address 


Vicky  WoodwanJ  Yoooj^  Jr.  4755  Fietdwest  Fori  Wortti,  Texas  76109 

Robert  David  Anderson,  2600  Aberdeen  Drive,  Ar1ir«gton,  Texas  76105 

Birtye  Glen  Wamsher.  5S52  Fori  Concho  Drive,  Fort  Worth,  Texas  76137... 
HCT  Management  and  Ventures  Company,  3715  Camp  Bovine  Bouievard, 
Fort  WoriK  Texas  78107. 


Title  or  retationsMp 


President/ Manager/Director 

Vice  PresidentySecretafy/Diraclor.. 

Director 

Sharehotder 


Percentage 

ol  common 

(voting) 

stock 


0 

0 

0 

'100 


■  HCT  Managemerf  and  Ventures  Company  Is  100  percent  owmed  by  Health  Care  of  Texas,  tnc,  a  Texas  not-lor-profit  corporation,  which  has  no  sharehoiders. 


The  Applicant  p  roposes  to  begin 
operations  with  a  capitalization  of 
$1,000,000  and  wil  be  a  source  of  equity 
capital  and  long  t^rm  loan  funds  for 
qualified  small  business  concerns.  The 
Applicant  will  operate  principally  in  the 
State  of  Texas. 

Matters  involvei  1  in  SBA's 
consideration  of  t)  e  application  include 
the  general  business  reputation  and 
character  of  the  pnoposed  owners  and 
management,  and  khe  probability  of 
successful  operation  of  the  applicant 
under  their  mana«ment,  including 
adequate  profitabfity  and  financial 
soundness,  in  accordance  with  the  Small 
It  Act  and  the  SBA 
Jons. 

I  given  that  any  person 
30  days  from  the 
date  of  publicatioit  of  this  Notice,  submit 
writtea  comments  |on  the  proposed  SBIC 
to  the  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  4(B  Third  Street.  SW.. 
Washington,  DC  20418. 

A  copy  of  this  nitice  will  be  published 


Business  Investme 

Rules  and  Regulat 

Notice  is  further 

may,  not  later  that 


in  a  newspaper  of 


;eneral  circulation  in 


the  Dallas/Fort  W  )rth,  Texas  area. 

(Catalog  of  Federal  I  omestic  Assistance 
Program  No.  59.011, !  mall  Business 
Investment  Compani  ;s.] 

Wayne  S.  Foren, 

Associate  Administrator  f< 

Dated:  September 
[FR  Doc.  91-22688 

HLUNQ  CODE  WnS-OV* 


DEPARTMENT  OF 
[Public  Notic*  14«7] 


fer  litvestmenL 
$6,1991. 

9-19-91;  8:45  am] 


Fied 


STATE 


Presidential  Task  Force  on  U.S. 
Government  International 
Broadcasting;  Change  in  Meeting 
Schedule 

The  Task  Force  innounces  that  the 
meeting  scheduled!  for  October  2-3. 1991. 
The  Task  Force  will 


I  lession  on  September 


will  not  take  placej ' 
meet  in  executive  i 
30.  1991. 

The  schedule  ch  inge  is  being  made 
less  than  fifteen  di  ys  from  the 


publication  of  this 


notice.  It  will  permit 


discussion  of  information  received  at 
public  meetings  in  time  to  assure 
completion  of  work  by  the  deadline  set 
for  the  Task  Force. 

The  September  30  meeting  will  not  be 
open  to  the  public.  In  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  I.  section 
10(d).  if  has  been  determined  to  involve 
discussion  of  matters  exempt  from 
disclosure  under  5  U.S.C.  55b(c)(l).  The 
Task  Force  will  discuss  and  examine 
materials  properly  classified  under  the 
terms  of  Executive  Order  12065  of  June 
28, 1978.  and  the  effect  of  such  materials 
on  the  deliberations  of  the  Task  Force  in 
carrying  out  the  tasks  assigned  to  it  by 
the  President  in  the  White  House 
statement  of  April  29, 1991  establishing 
the  Task  Force. 

Dated:  September  17, 1991. 
C.  Edward  Dillery, 

Executive  Director,  Task  Force  on  US. 
Government  International  Broadcasting. 
[FR  Doc  91-22708  Filed  9-19-91;  8:45  am] 
BILUNG  COOE  4710-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  ttie  Week  Ended 
September  13, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number:  47743. 

Date  filed:  September  10, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  Mail  Vote  508  (Charge  for 
PTA  Services  in  Iceland). 

Proposed  Effective  Date:  October  1, 
1991. 

Docket  Number  47744. 

Date  filed:  September  10, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  Com  Reso/P  0719  dated 
Agust  26, 1991:  Composite  Expedited 
Resolutions  R-1  To  R-9. 


Proposed  Effective  Date:  October  1, 
1991. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
|FR  Doc.  91-22675  Filed  9-19-91:  8:45  am] 
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Notice  of  Applications  for  Certificates 
of  Pul>lic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  September  13, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number.  47747. 

Date  filed:  September  12, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  10. 1991. 

Description:  Application  of  Hageland 
Aviation  Services,  Inc.,  pursuant  to 
section  401(d)(1)  of  the  Act  and  subpart 
Q  of  the  Regulations  requests  authority 
to  engage  in  interstate  air  transportation 
of  persons,  property  and  mail:  Between 
any  point  in  any  State  in  the  United 
States  or  District  of  Columbia,  or  any 
Territory  or  Possession  of  the  United 
States,  and  any  other  point  in  any  State 
of  the  United  States  or  District  of 
Columbia,  or  any  Territory  or 
Possession  of  the  United  States. 

Docket  Number.  47749. 

Date  filed.  September  13, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  11. 1991. 
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Description:  Application  of 
International  Cargo  Xpress.  In&, 
pursuant  to  section  401  of  the  Act  and 
subpart  Q  of  the  Regulations  applies  for 
issuance  of  a  certificate  of  public 
convenience  and  necessity  to  authorize 
ICX  to  provide  charter  foreign  air 
transportation  of  persons,  property  and 
mail  in  interstate,  overseas  and  foreign 
air  transportation. 

Docket  Number.  47750. 

Date  filed:  September  13, 1991. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  11, 1991. 

Description:  Application  of 
International  Cargo  Xpress.  Inc.. 
pursuant  to  section  401  of  the  Act  and 
subpart  Q  of  the  Regulations  applies  for 
issuance  of  a  certificate  of  public 
convenience  and  necessity  to  provide 
interstate  overseas  charter  air 
transportation  of  property  and  mail. 

Phyllu  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  91-22674  Filed  ft-19-91:  8:45  am| 
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Urban  Mass  Transportation 
Administration 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  ttie  Eastside 
Corridor  Transportation  Improvenients 
in  Los  Angeles,  CA 

AQENCY:  Urban  Mass  Transportation' 
Administration.  USDOT. 
action:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
and  the  Los  Angeles  County 
Transportation  Commission  (LACTC) 
are  undertaking  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  for 
transportation  improvements  in  the 
Eastside  Corridor.  The  Corridor  extends 
from  the  Los  Angeles  Central  Business 
District  (Union  Station)  to  the  vicinity  of 
Whittier  and  Atlantic  Boulevards  in  the 
County  of  Los  Angeles  (community  of 
East  Los  Angeles).  The  Los  Angeles 
County  Transportation  Conunission 
(local  lead  agency)  will  ensure  the  EIS 
also  satisfies  the  requirements  of  the 
California  Environmental  Quality  Act 
(CEQA)  and  serves  as  the 
Environmental  Impact  Report  (EIR) 
required  by  CEQA.  Alternatives  to  be 
considered  include  Metro  rail  extension 
alignment  alternatives.  No-Build  and 
Transportation  System  Management 
(TSM)  alternatives,  and  any  new 
alternatives  generated  through  the 


scoping  process.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  Federal,  State,  and  local  agencies, 
and  through  four  public  scoping 
meetings.  See  SUPPLEMEMTARY 
INFOflMATKW  below  for  details. 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  sent  to  the  Los 
Angeles  County  Transportation 
Commission  by  October  15, 1991. 

Public  scoping  meetings  will  be  held 
on  Tuesday.  September  24. 1991  at  6:30 
p.m.  to  9  p.m.  at  the  Boyle  Heights 
Senior  Citizens  Center  on  Thursday. 
September  26. 1991  at  6:30  p.m.  to  9  p.m. 
at  Belvedere  Park  (Social  Home  Room); 
on  Friday,  September  27. 1991  at  2  p.m. 
to  5  p.m.  at  the  Los  Angeles  County 
Transportation  Commission  offices;  and 
on  Wednesday,  October  9. 1991,  at  6:30 
p.m.  to  9  p.m.  at  Resurrection  Parish. 
The  scoping  meeting  at  the  LACTC 
offices  is  intended  for  interested  and 
involved  public  agencies.  Each  formal 
scoping  meeting  will  be  preceded  by  an 
Open  House  where  maps  and  other 
exhibits  as  well  as  LACTC  project 
resource  staff  will  be  available  to 
explain  the  proposed  alternatives  and  to 
answer  questions.  See  ADDRESSES 
below. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Ms. 
Nancy  Michali.  Project  Manager,  Central 
Area  Team,  Los  Angeles  County 
Transportation  Commission,  818  West 
Seventh  Street,  suite  1100.  Los  Angeles, 
California  90017;  telephone  (213)  244- 
6736. 

Scoping  meetings  will  be  held  at:  Day/ 
date/time  and  location: 

1.  Tuesday,  September  24, 1991,  3  p.m. 
to  6:30  p.m.  (Open  House)  and  6:30  p.m. 
to  9  p.m.  (Formal  Scoping  Meeting)-- 
Boyle  Heights  Senior  Citizens  Center, 
2839  East  Third  Street,  Los  Angeles, 
California  90033. 

2.  Thursday,  September  26, 1991,  3 
p.m.  to  6:30  p.m.  (Open  House)  and  6:30 
p.m.  to  9  p.m.  (Formal  Scoping 
Meeting)— Belvedere  Park  (Social  Home 
Room),  4914  Brooklyn  Avenue,  Los 
Angeles,  California,  90022. 

3.  Friday.  September  27, 1991,  noon  to 
2  p.m.  (Open  House)  and  2  p.m.  to  5  p.m. 
(Formal  Scoping  Meeting)— Los  Angeles 
County  Transportation  Commission.  818 
West  Seventh  Street.  11th  Floor.  Long 
Beach  Room,  Los  Angeles,  California 
90017. 

4.  Wednesday,  October  9, 1991,  3  p.m. 
to  6:30  p.m.  (Open  House)  and  6:30  to  9 
p.m.  (Formal  Scoping  Meeting) — 
Resurrection  Parish,  3324  Opal  Street, 
Los  Angeles,  California  90023. 


FOR  njRTHER  INFORMATION  CONTACT: 

Mr.  Hymie  Luden,  Program  Manager, 
UMTA  Region  IX,  211  Main  Street,  suite 
1160,  San  Francisco,  California  94105; 
telephone  (415)  744-3116. 
SUPPLEMENTARY  INFORMATION:  . 

Scoping 

UMTA  and  LACTC  invite  all 
interested  individuals,  organizations, 
and  Federal.  State,  and  local  agencies  to 
participate  in  defining  the  alternatives 
to  be  evaluated  in  the  EIS/EIR  and 
identifying  any  significant  social,  ^ 
economic,  or  environmental  issues 
related  to  the  alternatives.  A  "Scoping 
Information"  document  describing  the 
propose  of  the  project,  the  proposed 
alternatives,  the  impact  areas  to  be 
evaluated,  the  public  involvement 
program,  and  the  preliminary  project 
schedule  is  being  mailed  to  affected 
Federal.  State  and  local  agencies  and  to 
interested  parties  on  record.  Others  may 
request  the  Scoping  Information 
document  by  calling  the  LACTC 
Eastside  Metro  Orange  Hot  Line  at  (213) 
244-6834. 

Scoping  comments  may  be  made 
verbally  at  any  of  the  public  scoping 
meeting  or  in  writing.  See  the  DATES  and 
ADDRESSES  section  above  for  locations 
and  times.  During  scoping,  comments 
should  focus  on  identifying  specific 
social,  economic,  or  environmental 
impacts  to  be  evaluated  and  suggesting 
other  alternatives  which  may  be  less 
costly  or  have  less  environmental 
impact  while  achieving  similar 
transportation  objectives.  Scoping  is  not 
an  appropriate  time  to  indicate  a 
preference  for  a  particular  alternative. 
Comments  on  preferences  should  be 
communicated  after  the  Draft  EIS/EIR 
has  been  completed. 

If  you  wish  to  be  placed  on  the 
mailing  list  to  receive  further 
information  as  the  study  develops, 
please  call  the  LACT  Eastside  Metro 
Hot  Line  as  previously  described. 
General  comments  are  welcome  at  any 
time  throughout  the  day. 

Description  of  the  Study  Area  and 
Project  Need 

The  Eastside  Metro  Orange  Line 
Corridor  study  area  is  a  major  travel 
corridor  which  crosses  the  City  of  Los 
Angeles  and  unincorporated  portions  of 
the  County  of  Los  Angeles.  The  study 
area  includes  that  portion  of  East  Los 
Angeles  bounded  by  the  Los  Angeles 
Central  Business  District  on  the  west 
(Alameda  Avenue),  hiterstale  10  (San 
Bernardino  Freeway)  on  the  north, 
Garfield  Avenue  on  the  east,  and 
Interstate  5  (Santa  Ana  Freeway)  on  the 
south.  LACTC  and  UMTA  are  interested 
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in  comments  as  to  ^he  possible  need  to 
extend  this  corrido^  to  the  east  and 
south  in  order  to  consider  longer  range 
transportation  needs. 

The  eastside  is  aigrowing  transit 
dependent  area  with  a  population 
growth  of  almost  9  percent  since  1987 
with  more  than  90  percent  of  the  current 
residents  Hispanic^  The  current,  heavily- 
used  bus  transit  se^ices  (over  56,000 
trips  per  day  in  thejstudy  area)  must 
operate  over  a  verv  congested  street  and 
freeway  system  in Jhe  study  area  to 
reach  a  majonty  ofithe  residents  jobs. 

Improved  transit  'services  and 
connectivity  to  the  Metro  Red  Line  and 
other  regional  services  will  reduce 
travel  time  and  thus  increase  the 
availability  of  opportunities  for  the 
residents  of  East  Los  Angeles. 

AJtemaUves 

The  alternatives  )roposed  for 
evaluation  in  the  C  trridor  using 
forecasts  of  popula  ion  and  jobs  for  the 
year  2010  are  as  fol  ows: 

•  No-Build.  This  jltemative  will  be 
examined  in  order  I  o  determine  the 
impact  of  not  introc  ucing  transportation 
improvements  to  th ;  study  area.  This 
alternative  provide!  i  the  basis  for 
comparisons  of  whither  the  bene&ts 
derived  from  the  transit  improvements 
are  worth  the  costs  end  the  social, 
economic  and  environmental  impacts. 
Evaluation  of  the  Np-Buiid  alternative  is 
required  by  Federal  and  state 
regulations. 

•  TransportationlSystem  Management 
(TSM).  This  alternative  is  a  relatively 
low  cost  approach  Ip  addressing  the 
Corridor  transportapon  problems.  The 
TSM  alternative  is  tieant  to  represent 
the  best  that  can  beidone  to  enhance 
transit  service  withi  >ut  constructing  a 
fixed  guideway  trar  sit  alternative. 
Improvements  coul<  include  signal 
timing  improvemeni  s  to  improve  bus 
speeds,  high  occupa  ncy  vehicle  (HOV) 
lanes  on  existing  sti  eets,  bus  service 
improvements,  and  sther  low  cost  bus 
improvements. 

•  Rail  Transit  All  ematives.  Five  rail 
transit  alternatives  ising  the  Metro  Rail 
(heavy  rail)  technol)gy  are  proposed  for 
evaluation.  The  alternatives  would  all 
start  at  Union  Stati(  n  and  terminate  at 
Atlantic  and  Whitti  -r  Boulevards.  The 
alternatives  would  ^e  subway  type 
construction  exceptiin  the  vicinity  of  the 
Metro  Rail  maintentnce  yards,  where 
they  would  be  at-gride  construction. 
The  ground  surface  tvould  normally  only 
be  disturbed  at  the  proposed  station 
sites  (called  cut-anq-cover- 
consfruction).  Two  if  the  proposed 
alternatives  will  us<  Whittier  Boulevard, 
two  will  use  First  S(  reet,  and  one  wUl 
use  Brooklyn  Aveni  e.  Two  of  the 
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alternatives  which  use  Whittier  and 
First  will  also  consider  the  use  of  Metro 
Rail  Yard  as  a  possible  joint 
development  station  location.  The  total 
number  of  new  stations  are  4  or  5 
depending  on  the  alternative.  The 
alternatives  are  approximately  5.3  to  5^ 
miles  long.  It  is  possible  a  shorter  length 
will  be  selected  for  initial 
implementation  prior  to  operation  of  the 
full  length  alternative.  This  initial 
segment  will  also  be  evaluated  for  an 
interim  terminus  location. 

Probable  Effects 

UMJA  and  LACTC  plan  to  evaluate 
in  the  EIS/EIR  all  significant  social, 
economic  and  environmental  impacts  of 
the  alternatives.  The  potential  impact 
issues  proposed  for  analysis  include: 

•  Transportation  service  changes, 
patronage  changes,  and  the  effect  on 
traffic  and  parking  conditions. 

•  Community  impact,  including  land 
use  plans  and  zoning  compatibility, 
neighborhoods,  displacement  of  homes 
and  businesses,  economic  changes, 
aesthetics  and  utility  relocations. 

•  Cultural  resource  impacts,  including 
effects  on  historic  archaeological,  and 
park  resources. 

•  Natural  resource  impacts,  including 
air  quality,  noise  and  vibration,  geology/ 
preexisting  hazardous  wastes,  and 
ground  water. 

•  Capital  and  operating  costs  and 
financial  implications. 

The  proposed  impact  assessment  and 
its  evaluation  criteria  will  take  into 
account  both  adverse  and  beneficial 
impacts,  direct  and  indirect  impacts, 
short-term  (construction)  and  long-term 
impacts,  and  site-specific,  corridor-wide 
and  overall  cumulative  impacts. 
Evaluation  criteria  will  be  consistent 
with  the  applicable  Federal,  State  of 
California,  and  local  standards,  criteria, 
regulations,  and  policies.  Mitigation 
measures  will  be  explored  for  any 
significant  adverse  impacts  that  are 
identified  as  part  of  the  analysis. 

Comments  are  welcome  and 
encouraged  on  the  completeness  of  the 
list  of  issues  to  be  addressed. 
Descriptions  of  site-specific  issues  are 
also  encouraged.  The  plarmed 
public  involvement  program  will  also 
provide  many  opportunities  for  the 
presentation  of  additional  site-specific 
issues  as  the  alternatives  are  detailed 
and  their  analysis  progresses. 

UMTA  Procedures 

In  accordance  with  the  Urban  Mass 
Transportation  Act  and  UMTA  policy, 
the  Draft  EIS/EIR  will  be  prepared  in 
conjunction  with  an  Alternative 
Analysis,  and  the  Final  EIS/EIR  in 
conjunction  with  Preliminary 


Engineering.  After  its  publication,  the 
Draft  EIS/EIR  will  be  available  for 
public  and  agency  review  and  comment, 
and  a  public  hearing  will  be  held.  On  the 
basis  of  the  Draft  EIS/EIR  and  the    - 
comments  received,  the  Los  Angeles 
County  Transportation  Commission  will 
select  a  locally  preferred  alternative  and 
seek  approval  from  UMTA  to  continue 
with  Preliminary  Engineering  and 
preparation  of  the  Final  EIS/EIR. 

Issued  on:  September  6, 1991. 
Louia  F.  Mras,  Jr., 

Western  Area  Director. 

[FR  Doc.  91-22657  Filed  9-19-91;  8:45  ami 

BILUNQ  COOe  4910-S7-II 


DEPARTMENT  OF  THE  TREASURY 

General  Counsel;  Appointment  of 
Memt>ers  of  the  Legal  Division  to  ttw 
Performance  Review  Board,  Internal 
Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Counsel  of  the  Internal  Revenue 
Service  by  the  General  Counsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  and 
pursuant  to  the  Civil  Service  Act,  I 
hereby  appoint  the  following  persons  to 
the  Legal  Division  Performance  Review 
Board,  Internal  Revenue  Service  Paneh 

1.  Dennis  I.  Foreman,  Deputy  General 
Counsel 

2.  David  L  Jordan,  Deputy  Chief  Counsel 

3.  Patrick  J.  Dowling,  Associate  Chief 
Counsel  (Enforcement  Litigation)  designate 

4.  Paul  F.  Kugler,  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries) 

5.  David  E.  Gaston,  Mid-Atlantic  Regional 
Counsel 

6.  Harold  Friedman,  Houston  District 
Counsel 

This  publication  is  required  by  5 
U.S.C.  4314(c)(4). 
Abraham  N.M.  Shashy,  Jr., 
Chief  Counsel. 
[FR  Doc.  91-22846  Filed  9-19-81;  8:45  amj 

etLLWQ  COOE  4830-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturaliy  Significant  Objects  Imported 
for  Exhitrition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393.  July  2, 1985).  I  hereby 
determine  that  the  object  to  be  included 
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in  the  exhibit  "Seeds  of  Change"  (see 
list ' ),  imported  ht)in  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  This  object  is  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  object  at  National  Museum 
of  Natural  History.  Smithsonian 
Institution.  Washington.  DC  beginning 
on  or  about  October  24. 1991.  to  on  or 
about  April  1, 1993.  is  in  the  national 
interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 


■  The  identification  of  the  object  may  be  obtained 
by  contacting  Ms.  Lorie  I-  Nierenberg  of  the  Office 
of  the  General  Counsel  of  USIA.  The  telephone 
number  is  202/619-6075.  and  the  address  is  U.S. 
Information  Agency,  301  Fourth  Street.  SW.,  room 
70a  Washington,  DC  20547. 


Dated:  September  17, 1991. 
Alberto  f.  Mora, 
General  Counsel. 

[FR  Doc.  91-22791  Filed  9-19-91: 8:45  am| 
nuJNO  cooc  tiso-ei-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Advisory  Committee  for  Trade  Policy 
and  Negotiations,  Investment  Policy 
Advisory  Committee,  Services  Policy 
Advisory  Committee;  Meetings 

action:  Notice  of  meetings  and 
determination  of  closing  of  meetings. 

summary:  The  meetings  of  the  Advisory 
Committee  for  Trade  Policy  and 
Negotiations  (ACTPN).  the  Investment 
Policy  Advisory  Committee  (INPAC) 
and  tiie  Services  Policy  Advisory 
Committee  (SPAC)  are  to  be  held  as 
follows:  the  ACTPN  will  meet  on 
Tuesday.  September  17  at  1:30  p.m.  and 


November  12. 1991  at  1:30  p.m4  the 
INPAC  on  Thursday.  September  19. 1991 
from  10  a.m.-noon;  and  the  SPAC 
Thursday.  October  22. 1991  from  2  p.m.-5 
p.m.  The  meetings  will  include  a  review 
and  discussion  of  current  issues  which 
influence  U.S.  trade  policy. 

Pursuant  to  section  2155(f)(2)  of  title 
19  of  the  United  States  Code.  I  have 
determined  that  these  meetings  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mollie  Van  Heuven.  Director.  Office  of 
Private  Sector  Liaison,  Office  of  the 
United  States  Trade  Representatives. 
Executive  Office  of  the  F^resident. 
Washington,  DC  20506  at  (202)  395-6120. 
Carln  A.  Hills. 

United  States  Trade  Representative. 
[FR  Doc  91-22734  Filed  9-17-91;  1:30  pm) 

MUJNO  COOC  31«>-01-M 
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COfNMISSION  ON  NATIONAL  AND 
COMMUNUV  SERVICE 

TIME  AND  date:  Se  ptembcr  25. 1991, 

10:00  a.n). 

place:  Old  Execul  ive  OfHce  Building, 

Washington,  DC 

STATUS:  The  meet  ng  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CC  NStOERED:  The 

Commission  on  Ni  tional  and 
Community  Servic  s  was  established  by 
Section  190  of  the  NJational  and 
Community  Servic  s  Act  of  1990.  Pub.  L 
101-610  (Nov.  16. :  990)  (to  be  codified  at 
42  U.S.C.  12551).  T  le  Commission  is 
administered  by  a  Board  of  Directors 
composed  of  21  m(  imbers  appointed  by 
the  President  and   onfirmed  by  the 
Senate  and  six  Fe(  eral  officials  who 
serve  ex  officio. 

The  Board  of  Di:  ectors  will  hold  an 
introductory,  orier  tation  meeting  on 
September  25, 199"  at  which  meeting  the 
Board  members  w  11  be  sworn  in.  In 
addition,  the  Boan  members  will 
receive  several  bri  jfings  on  the  National 
and  Community  S<  rvice  Act  and  the 
statutory  responsi  lilities  of  the  Board, 
the  Points  of  Light  Initiative,  the  budget 
submission  proces  i,  and  the  standards 
of  conduct.  The  Bo  ard  may  also  elect  a 
chairperson  and  vi  ce-chairperson  and 
any  other  officers  he  Board  determines 
appropriate.  The  B  aard  may  consider 
the  formation  of  si  bccmmittees. 
delegations  of  aull  ority,  stafHng  and 
other  internal  ager  cy  administrative 
matters.  No  policy  or  programmatic 
issues  will  be  discussed  at  this  meeting. 
CONTACT  PERSON  I  OR  MORE 
INFORMATION:  Rusi  ie!l  George,  The 
White  House  Office  of  National  Service, 
Room  100,  Old  Ex(  cutive  Office 
Building,  Washing  on,  DC  20500.  (202) 
456-6266. 
Gregory  S.  Walden, 
Associate  Counsel  to  the  President 
[FR  Doc.  91-22903  Fi  ed  9-18-91:  3:50  pm] 
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FEDEPAL  DEPOSIT  fISURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  Provisions  of  the 
"Government  in  th »  Sunshine  Act' 


(5 


U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  September  24, 1991,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
stanciing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Memorandum  and  resolution  re: 
Amendment  to  an  Existing  System  of 
Records  (Financial  Information  System), 
which  record  would  enable  the 
Corporation  to  maintain  more  accessible 
accurate  information  on  delegations  of 
authority  to  certain  individuals  to 
approve  particular  types  of 
expenditures. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  338  of  the  Corporation's 
rules  and  regulations,  entitled  "Fair 
Housing."  which  revise  the  Home  Loan 
Application  Ixg-Sheet  currently'prescribed 
by  its  fair  housing  regulations  in  order  to 
conform  it  to  the  Loan/Application  Register 
prescribed  by  Regulation  C  of  the  Board  of 
Governors  of  the  Federal  Reserve  System. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part  359, 
entitled  "Regulation  of  Golden  Parachutes 
and  Other  Benefits  Which  are  Subject  to 
Misuse,"  which  would  lunit  golden  parachute 
and  indemnincation  payments  to  institution- 
affiliated  parties  by  insured  depository 
institutions,  depository  institution  holding 
companies  and  their  subsidiaries  and 
affiliates. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  17, 1991. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  91-22792  Piled  9-18-91:  9:06  am) 

miUNQ  COOC  •714-01-« 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  September  24, 
1991,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6),  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  Title  5,  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  depository 
institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the 
affairs  thereof: 

Names  of  persons  and  names  and 
locations  of  depository  institutions 
authorized  to  be  exempt  from  disclosure 
pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii) 
of  the  "Govenmient  in  the  Sunshine 
Act"  (5  U.S.C.  552b  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
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the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible  closing  of 
certain  insured  baiicr 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8],  (c)(9)(A)(ii). 
and  (c}(9J(B)  of  the  *"Go*eini>ient  in  the 
Sunshine  Act"  f%  VSjC.  S52b  {c)(«). 
(c)(9MAMii).Hiid(c«9KBJ). 

'The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDtC 
fiuikling  located  at  SSO— 17th Street 
NW..  WasUagtan.  DC. 

Requests  for  further  infonnatien 
coaceniiag  the  meeting  may  be  directed 
to  Mr.  Uoyie  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  [202) 
898-6757. 

Dated:  September  17. 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaoo. 

Executive  Secretary. 

(FR  Doc  91-ZZ7n  Filed  9-18-91: 9«6  am| 

KUJNQ  CODE  •714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenuneot  in  tiie  Sunshine  Act"  (5 
U.S.C.  552b).  ootioe  is  hereby  given  that 
at  2:07  p.m.  on  Tuesday,  September  17. 
1991.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

RBCommendations  concerning 
administrative  enforcement  proceedings. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Matters  relating  to  assistance  agreements 
with  insured  institutions. 

Matters  relating  to  a  certain  financial 
institution. 

In  calling  the  meeting,  the  Board 
dcLennined.  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Rebert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove.  jr..  Director 
T.  Thnothy  Ryan,  Jr.  (OfTice  of  Thrift 
Su^>erviflk>n),  end  Chairman  L  William 
Seidma«.4>at  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  vn»  practicable;  that  tiie  public 
interest  did  aot  require  consideration  of 
^te  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  conaiderBd  in  a  dosed  meeting  by 
authority  of  subsectioiu  (c)(2).  {cK4). 
(c)(6).  (c)(8).  (c)(9)(A)(ii).  and  {c)(9)(B)  of 


the  "Government  in  the  Sunshine  Act" 
(5  U.S.a  552b(c)(2).  (c)(4).  (c)(6).  {c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street  NW.,  Washington.  DC 

Dated:  September  18. 1991. 
Federal  Deposit  Inauranoe  Corporation. 
RcnMrt  E.  rnEUBSn^ 
Deputy  Executive  Secretary. 
[FR  Doc.  91-22843  Filed  9-18-91: 12:17  am| 

BttUNQ  COK  «7««4«-H 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

OOVCRNORS 

TIME  AND  date:  lOrOO  a.m.,  Wednesday. 

September  25, 1991. 

PLACE:  Marriner  S.  Eodes  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washingtoa  DC  20551. 

BTATlKOpen. 

MATTERS  TO  BE  OONSIOEREB: 

1.  Issues  with  respect  to  testing  for  credit 

discrimination  in  mortgage  lending. 

2.  Proposed  ahematives  for  implementing 

Financial  Accounting  Standards  Board 
(FASB)  Statement  108— Employers' 
Accounting  for  Postretitement  Benefits 
Other  Than  Pensions. 

3.  Any  items  carried  forward  from  a 

previously  aonounoed  aeeting. 
Note. — This  meeting  will  be  recorded  for 
the  benefit  of  thsse  undMeto  attend. 
Caeaettes  will  be  availaiile  for  listening  in  the 
Board's  Freedooi  of  Infonnatton  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  <52-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PBttON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  September  IB.  1991. 
lenuIieT  J.  fetinwiOt 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-22810  Filed  9-18-91: 10:34  am) 
BIUMO  CODE  SttS-OI-W 

FEDERAL  RBSCRVE  BYSTEM  aOARO  OF 
OOVERNORS 

TIME  AND  date:  Approximately  11:30 
a.m..  Wednesday.  September  25. 1991, 
following  a  recess  at  the  concluaioa  of 
the  open  meeting. 

place:  Marnner  S.  Gcdes  Federal 
Reserve  Board  BuUding,  C  Street 
entrants  between  20lh  end  2lBt  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 


1.  Personnel  actioi 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  annotsnced  meeting. 


MA 


-ro«caMiSioaReo: 


00NTIICT4 
impormatibh:  Mr.  Joseph  JL  Coyne. 
Assistant  te  the  Boacd:  <JB2)  4S2-8JBt. 
You  may  call  ftttH  4St-3V7.  ^eginniBg 
at  apprvximatety  S  pja.  %w<e  business 
days  before  lliis  meeting,  fer  a  recorded 
announcement  of  bank  and  bank 
holding  (smpany  applications  scheduled 
for  the  meeting. 

Date:  September  1&  1991. 
lennifer  ).  Johnson. 
Associate  Secretary  <^  the  Board. 
[FR  Doc.  81-22811  Filed  8-18-81: 10 J4  am) 

BHJJNG  COOC  S310-01-M 

department  of  JtiSnCE 

United  States  Parole  Commission 
Record  of  Vote  of  Meeting  Closure 
(Public  Uw  94-409)  (5  U.S.C  Sec  S52b) 

I,  Carol  Pavilack  Getty,  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  neetiog  of  said 
Commission  which  started  at  nine 
o'clock  ajn.  on  Tuesday.  Septemiwr  17, 
1991  at  the  Commisaiao's  Central  Office. 
5550  Friendship  Boulevard.  Chevy 
Chase.  Maryland  20815.  Hie  meeting 
ended  at  or  about  11:30  B.m.  The 
purpose  of  the  meeting  was  to  decide 
approximately  9  appeals  from  National 
Commissioners'  decisions  pursuant  to  28 
CF.R.  Sec.  t.27.  Four  Commissioners 
•  were  present  constituting  a  quorum 
when  the  vote  to  close  the  meeting  was 
submitted. 

Public  announcements  further 
describing  the  subfect  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  dosed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Carol  Pavilack  Getty,  Jasper 
Clay.  )r..  Vincent  FechteL  Jr..  and  Victor 
M  J".  Reyes. 

In  Witness  Whereof.  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  Ifae  public. 

Date:  September  17.  iset 
Carol  Pavflack  Getty. 
Chairman.  US.  Parc4eCommisamn. 
(FR  Doc.  91-22902  FMad  8-18-81:  3£1  pmj 
■iLUNa  ceoe  asts  si-ii 
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CorrectHons 


This  section  of  tHe  FEDERAL  REGISTER 
contains  edttofial  cofrections  of  previoosty 
published  Presidetltial,   Rule,  Proposed 
Rule,  and  htotice  documents.  These 
corrections  are  pnepared  by  the  Office  of 
the  Federal  Regialter.  Agency  prepared 
corrections  are  issued  as  signed 
docurnents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  (^F  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  51 

[Docket  Number  l^/-91-302] 

Fresh  Fruits,  Vegetables  and  Other 
Products  (Inspection,  Certification, 
and  Standards) 


Correction 


nle 


In  proposed 
beginning  on 
Wednesday, 
following  correciions; 


document  91-19871 
41491  in  the  issue  of 
August  21. 1991,  make  the 


paje 


§51.3«    [Corrected] 

1.  On  page  41^92, 
in  §  51.38(b)(1) 
"dockside"  shoif  d 

2.  On  page  41^93 
in  S  51.38(d),  in 
should  read  "ho 


BHJJNG  COOC  1S06-0  -O 


,  in  the  third  column, 
the  fifth  hne, 
read  "dock-side", 
in  the  first  column, 

he  tenth  hne.  "holding" 

iday". 


DEPARTMENT  i  )F  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Parts  1712  and  1739 

Pre-  and  Post-Uoan  Policies  and 
Procedures  for  Guaranteed  Electric 
and  Telephone  loans 


Correction 

In  rule  documjent 
on  page  42460  li  i 
August  27. 1991 
corrections: 


91712.65    [Corrected] 

1.  On  page  42 165 
the  first  column 
should  read  "Be  ard 


91-19857  beginning 
the  issue  of  Tuesday, 
make  the  following 


.  in  §  1712.65(a)(2).  in 
in  the  first  line.  "Broad' 


S  1712.73    [Corr^ed] 
2.  On  page  42tt68,  in  §  1712.73(a).  in 


the  seventh  line 
should  read  "If 


from  the  bottom,  "In" 


Federal  Register 
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Appendix  A  to  Part  1712  (Correctedl 

3.  On  page  42472.  in  the  first  column, 
in  Appendix  A  to  part  1712,  under  XIX. 
Notices,  beginning  with  the  fifth  line,  the 
phrase  "United  States  of  America.  Rural 
Electrification  Administration."  should 
be  moved  down  below  "Title"  the  first 
time  it  appears. 

Appendix  A  to  Part  1739  (Corrected] 

4.  On  page  42485.  in  the  second 
column,  in  Appendix  A  to  part  1739. 
under  X.  Default,  in  paragraph  2..  in  the 
third  line,  "that"  should  read  "the". 

5.  On  the  same  page,  in  the  third 
column,  in  Appendix  A  to  part  1739.  in 
paragraph  D.,  in  the  fourth  line, 
"principle"  should  read  "principal";  and 
in  the  tenth  Une  from  the  bottom  of  the 
same  paragraph,  "sent"  should  read 
"send". 

6.  On  page  42487,  in  the  third  column, 
in  Appendix  A  to  part  1739,  under  XIX. 
Notices,  beginning  with  the  fifth  line,  the 
phrase  "UNITED  STATES  OF 
AMERICA.  Rural  Electrification 
Administration."  should  be  moved  down 
below  'Title"  the  first  time  it  appears. 

Appendix  B  to  Part  1739  [Corrected] 

7.  On  page  42488,  in  the  first  column, 
in  Appendix  B  to  part  1739,  in  paragraph 
2.,  in  the  third  line,  "mortgage"  should 
read  "mortgagee". 

8.  On  the  same  page,  in  the  third 
column,  in  Appendix  B  to  part  1739.  in 
the  first  full  paragraph,  in  the  third  line, 
"authorization"  should  read 
"authorized". 

Appendix  F  to  Part  1739  [Corrected] 

9.  On  page  42492.  in  the  first  column, 
in  Appendix  F  to  part  1739.  the  first 
three  lines  at  the  top  should  be  removed. 

BILUNG  COOe  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  90fM)193] 

Cottage  Cheese  Deviating  From 
Identity  Standard;  Amendment  of 
Temporary  Permit  of  Market  Testing 

Correction 

In  notice  document  91-20291  beginning 
on  page  41850  in  the  issue  of  Friday. 
August  23, 1991.  make  the  following 
corrections: 


1.  On  page  41850,  in  the  third  column, 
under  SUMMARY:,  in  the  seventh  line 
"identify"  should  read  "identity". 

2.  On  the  same  page,  in  the  same 
column,  under  8UPin^M6NTARY 
information:,  in  the  fourth  line  from  the 
bottom,  "identify"  should  read 
"identity". 

3.  On  page  41851,  in  the  first  column, 
in  the  second  full  paragraph,  in  the  third 
line,  "form"  should  read  "from",  and  in 
the  fourth  line,  "tan"  should  read 
"than". 

BILLING  COOE  1S0641-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6873 

[CO-070-4920-10-4555-10;  COC-51600] 

Transfer  of  Public  Land  for  Estes 
Gulch  Disposal  Site;  Colorado 

Correction 

In  rule  document  91-20555  beginning 
on  page  42540  in  the  issue  of 
Wednesday,  August  28, 1991  and 
corrected  at  page  46354  in  the  issue  of 
Wednesday.  September  11, 1991.  in  the 
second  column,  the  correction  should 
have  read  as  follows: 

On  page  42541.  in  the  first  column,  in 
the  land  description,  in  Sec.  14.  the  last 
two  lines  should  read  "WV<8NWy4SEV4, 
and  VJViEViNWViSEW. 

BILUNQ  COOE  1SOSK)1-0 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2674,  Insolvency 

Correction 

In  notice  document  91-16029 
appearing  on  page  30780  in  the  issue  of 
Friday,  July  5, 1991,  in  the  third  column, 
in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  91-16027"  should 
read  "FR  Doc.  91-16029". 

BtLUNO  COOe  1SOS41-0 
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SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Diaastw  Loan  Araa  #2503] 

LouitUina,  With  Contiguous  Counties 
In  Arkansas,  Mississippi  &  Tsxas; 
Amendment  #4;  Declaration  of 
Disaster  Loan  Area 

Correction 

In  notice  document  91-16025 
appearing  on  page  30786  in  tiie  issue  of 
Friday,  JuJy  5, 1991,  in  tiie  second 
column,  in  the  file  line  at  the  end  of  the 
document,  "PR  Doc.  91-16026"  should 
read  "FR  Doc.  91-16025". 

BILUNO  COOe  1S0»«1-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart61 

[Dockat  Na  24695;  Arndt  Na  61-911 

RIN  2120-AE11 

Amendment  of  the  Compliance  Date 
for  the  Annual  Flight  Review 
Requirements  for  Recreational  Pilots 
and  Non^nstrument-Rated  Private 
Pilots  With  Fewer  Than  400  Hours  of 
FHght  Time 

Correction 

In  rule  document  91-21242  beginning 


on  page  43970  in  the  issue  of  September 
5, 1991.  make  the  following  correction: 

§61.56    (Corraetad] 

On  page  43971,  in  the  third  column,  in 
S  61.5e(d).  in  the  Uiird  line,  "1983" 
should  read  "1993". 

BtLUNO  COOE  1H»«1-0 
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Friday 

Septombar  20,  1991 


Part  II 

Department  of 
Commerce 


National  Ocaanic  and  Atmoapharic 
Admlnlatratlon 


15  CFR  Part  925 

Olympic  Coaat  National  Marina  Sanctuary 

Ragulationa  and  Public  Haaringa  on  tha 

Draft  Environmental  impact  Statement/ 

Management  Plan;  Propoaed  Rule  and 

Notice 
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DEPARTMENT  01^  COMMERCE 

National  Oceanic  and  Atmoaptwric 
Administration     i 

15  CFR  Part  925  | 
(Dodtet  No.  901064lo264] 
RIN  064«-AC63        I 

Olympic  Coast  National  Marine 
Sanctuary  Re^ulaiUons 


agency:  Office  of 
Resource  Manageihent 
National  Ocean  S(  rvice 
Oceanic  and  Atmc  sph 
Administration  (N  3AA), 
action:  Proposed 
proposed  designat  on 
management  plan; 
availability  of  dralt 
and  draft  environiiental 
statement. 


Dcean  and  Coastal 
(OCRM). 
(NOS).  National 
eric 

Commerce. 
l\i\c;  notice  of 

;  sunmiary  of  draft 
and  notice  of  public 
management  plan 
mpact 


summary:  By  this 


lotice,  NOAA,  as 


"Sanctuary").  This 


required  by  sectioi  i  205(a)(4)  of  Public 
Law  100-627,  ispn  iposing  to  designate 
an  approximately  :  1,605  square  nautical 
mile  area  of  coasts  1  and  ocean  waters 
and  the  submergei  Iand»  thereunder,  off 
the  Olympic  Penin  rula  of  the  State  of 
Washington  as  the  Olympic  Coast 
National  Marine  S  inctuary  (th 


notice  publishes  the 


proposed  Designat  on  Document,  and 
summarizes  the  dr;  ifl  management  plan, 
for  the  proposed  &  inctuary.  The  draft 
management  plan  i  letails  the  proposed 
goals  and  objectives,  management 
responsibilities,  reiearch  activities, 
interpretive  and  eoucational  programs, 
and  enforcement,  including  surveillance, 
activities  for  the  ppoposed  Sanctuary.  By 
this  notice,  NOAA  proposes  regulations 
to  implement  the  p  "oposed  designation 
and  regulate  activi  ies  consistent  with 
the  provisions  of  tl  e  proposed 
Designation  Docun  ent.  Finally,  this 
notice  announces  t  ie  public  availability 
of  the  Draft  Envirotimental  Impact 
Statement/ManagdmenI  Plan  (DEIS/MP) 
prepared  for  the  pr  oposed  designation. 
The  intended  effec  of  the  proposed 
designation,  propoi  led  regulations,  and 
DEIS/MP  is  to  prot  3ct  the  conservation, 
recreational,  ecolo;  ;ical,  historical, 
research,  educatioi  al,  and  aesthetic 
qualities  of  the  Olji  mpic  Peninsula 


coastal  and  ocean 


vaters  and  the 


submerged  lands  tl  ereunder, 


DATES:  Comments 


>re  invited  and  will 


be  considered  if  su  imitted  in  writing  to 


the  address  below 
1991 


ADDRESSES: 

submitted  to  ]osep  i 
or  Rafael  V.  Lopez 
Sanctuaries  and 


3y  November  27, 


Commjents  should  be 

A.  Uravitch.  Chief, 
Regional  Manager, 
R4serves  Division, 


Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue.  NW.,  suite  714,  Washington, 
DC  20235. 

FOR  FURTHER  INFORMATION  COHTACT: 
Rafael  V.  Lopez,  Pacific  Regional 
Manager,  Chris  Ostrom,  Senior  Project 
Manager,  or  Nina  Garfield,  Program 
Specialist  202/606-4126. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Title  III  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act  of  1972, 
as  amended,  16  U.S.C.  1431  et  seq.  (the 
"Act"),  authorizes  the  Secretary  of 
Commerce  to  designate  discrete  areas  of 
the  marine  environment  as  national 
marine  sanctuaries  to  protect  their 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
aesthetic  qualities. 

The  Western  Washington  Outer 
Coast,  recognized  for  its  high  natural 
resource  and  human-use  values,  was 
placed  on  the  National  Marine 
Sanctuaries  Ih'ogram  Site  Evaluation 
List  (SEL)  in  August  of  1983  (48  FR 
35568).  In  1988,  Congress  re-authorized 
and  amended  the  Act  and  directed  the 
Secretary  to  issue  a  notice  of 
designation  with  respect  to  the  Western 
Washington  Outer  Coast  National 
Marine  Sanctuary  (hereinafter  referred 
to  as  the  Olympic  Coast  National 
Marine  Sanctuary),  as  generally 
described  in  the  August  1983  Federal 
Register  notice,  not  later  than  June  30. 
1990.  (Section  205  (a)(4),  Pub.  L.  100-627, 
102  Stat.  3213). 

NOAA  held  four  scoping  meetings  in 
Washington  State  during  the  week  of 
April  10th-13th,  1989,  to  solicit  public 
conunents  on  the  proposed  Sanctuary: 
Aberdeen  on  April  10th,  Port  Angeles  on 
April  11th,  Forks  on  April  12th.  and 
Seattle  on  April  13th.  Notice  of  the 
scoping  meetings  was  published  in  local 
newspapers.  NOAA  invited  all 
interested  persons  to  attend,  and  asked 
those  attending  the  meeting  to  comment 
on  readily  identifiable  issues,  suggest 
additional  issues  for  examination,  and 
provide  information  useful  in  evaluating 
the  site's  potential  as  a  Sanctuary  (54  FR 
10398). 

Before  an  area  may  be  designated  as 
a  national  marine  sanctuary,  section  303 
(16  U.S.C.  1433)  of  the  Act  requires  the 
Secretary  to  find: 

(1)  The  area  is  of  special  national 
significance  due  to  its  resource  or 
human-use  values; 

(2)  Existing  State  and  Federal 
authorities  are  inadequate  to  ensure 
coordinated  and  comprehensive 


conservation  and  management  of  the 
area,  including  resource  protection, 
scientific  research,  and  public 
education; 

(3)  Designation  of  the  area  as  a 
national  marine  sanctuary  will  facilitate 
coordinated  and  comprehensive 
conservation  and  management  of  the 
area,  including  resource  protection, 
scientific  research,  and  public 
education;  and 

(4)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conservation  and 
management. 

Section  304  (16  U.S.C.  1434)  requires 
the  Secretary  to  issue  in  the  Federal 
Register  a  notice  of  the  proposal, 
proposed  regulations,  and  a  summary  of 
the  draft  management  plan. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
has  been  delegated  to  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  by  DOC  Organization 
Order  10-15,  section  3.01(z)  (Jan.  11. 
1988).  The  authority  to  administer  the 
other  provisions  of  the  Act  has  been 
delegated  to  the  Assistant  Administrator 
for  Ocean  Services  and  Coastal  Zone 
Management  of  NOAA  by  NOAA 
Circular  83-38,  Directive  05-50  (Sept.  21. 
1983,  as  amended). 

Comments  on  the  proposal,  proposed 
regulations,  and  draft  environmental 
impact  statement/management  plan  are 
solicited  from  all  interested  persons. 
Holders  of,  owners  of,  or  future 
applicants  for  leases,  permits,  licenses, 
approvals,  other  authorizations,  or  rights 
are  specifically  invited  to  comment  on 
how  they  may  be  affected  by  the 
proposed  designation  of  the  Sanctuary 
and  particularly  S9  925.8-925.11  of  the 
proposed  regulations.  Comments  are 
also  specifically  sought  on  the  adequacy 
of  the  regulatory  regime  to  protect 
Sanctuary  resources  and  qualities, 
including  the  exclusion  of  fishing 
activities  from  the  activities  subject  to 
potential  regulation  under  the  terms  of 
the  proposed  Designation  Document. 

After  the  comments  received  during 
the  comment  period  have  been 
considered,  a  fmal  environmental 
impact  statement  and  management  plan 
will  be  prepared,  and  a  notice  of 
designation  together  with  final 
regulations  implementing  the 
designation  will  be  published  in  the 
Federal  Register.  The  designation  and 
regulations  will  become  final  and  take 
effect  at  the  close  of  a  45-day 
Congressional  review  period  unless  a 
joint  resolution  disapproving  the 
designation  or  any  of  its  terms  is 
enacted,  or  the  Governor  of  the  State  of 
Washington  certifies  to  the  Secretary  of 
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Commerce  that  the  designation  or  any  of 
its  terms  is  unacceptable,  in  which  case 
the  designation  or  the  unacceptable 
terms  will  not  take  effect  in  the  area  of 
the  Sanctuary  lying  within  the  seaward 
boundary  of  the  State.  A  document  will 
be  published  in  the  Federal  Register 
announcing  the  effective  date. 

II.  Summary  of  Draft  Environmental 
Impact  Statement/Management  Plan 

The  DEIS/MP  for  the  proposed 
Olympic  Coast  National  Marine 
Sanctuary  sets  forth  the  Sanctuary's 
location  and  provides  details  on  the 
most  important  resources  and  uses  of 
the  Sanctuary.  The  DEIS/MP  describes 
the  resource  protection,  research, 
education  and  interpretive  programs, 
and  details  the  specific  activities  to  be 
taken  in  each  program.  The  DEIS/MP 
includes  a  detailed  discussion,  by 
program  area,  of  agency  roles  and 
responsibilities.  The  goals  and 
objectives  for  the  proposed  Sanctuary 
are: 

Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment, 
resources,  and  qualities  of  the  proposed 
Sanctuary.  The  specific  objectives  of 
protection  efforts  are  to:  (1)  Coordinate 
policies  and  procedures  among  the 
agencies  sharing  responsibility  for 
protection  and  management  of 
resources;  (2]  encourage  participation  by 
interested  agencies  and  organizations  in 
the  development  of  procedures  to 
address  specific  management  concerns 
[e.g.  monitoring  and  emergency- 
response  programs);  (3)  develop  an 
effective  and  coordinated  program  for 
the  enforcement  of  Sanctuary 
regulations  in  addition  to  other 
regulations  already  in  place;  (4)  promote 
public  awareness  of,  and  voluntary 
compliance  with.  Sanctuary  regulations 
and  objectives  through  an  educational/ 
interpretive  program  stressing  resource 
sensitivity  and  wise  use;  (5)  ensure  that 
the  water  quality  of  the  Olympic  Coast 
is  maintained  at  a  level  consonant  with 
Sanctuary  designation;  (6)  establish 
cooperative  agreements  and  other 
mechanisms  for  coordination  among  all 
the  agencies  participating  in  Sanctuary 
management;  (7)  ensure  that  the 
appropriate  management  agency 
incorporates  research  results  and 
scientific  data  into  effective  resource 
protection  strategies;  and  (8)  reduce 
threats  to  Sanctuary  resources. 

Research  Program 

Effective  management  of  the  proposed 
Sanctuary  requires  the  initiation  of  a 
Sanctuary  research  program.  The 
purpose  of  Sanctuary  research  is  to 


improve  understanding  of  the  Olympic 
Coast's  coastal  and  offshore 
environment  resources,  and  qualities, 
and  to  resolve  specific  management 
problems.  Some  of  these  management 
problems  involve  resources  common  to 
coastal  and  offshore  waters,  and  nearby 
Federal,  State,  local,  and  Tribal  parks, 
refuges,  and  reserves.  Research  results 
will  both  support  management  efforts  to 
protect  Sanctuary  resources  and 
qualities,  and  be  incorporated  into 
interpretative  programs  for  visitors  and 
others  interested  in  the  Sanctuary. 

Specific  objectives  for  the  research 
program  are  to:  (1)  Establish  a 
framework  and  procedures  for 
administering  research  to  ensure  that 
research  projects  are  responsive  to 
management  concerns  and  that  results 
contribute  to  improved  management  of 
the  Sanctuary;  (2)  focus  and  coordinate 
data  collection  efforts  on  the  physical, 
chemical,  geological,  and  biological 
oceanography  of  the  Sanctuary;  (3) 
encourage  studies  that  integrate 
research  from  the  variety  of  coastal 
habitats  with  nearshore  and  open  ocean 
processes',  (4)  initiate  a  monitoring 
program  to  assess  environmental 
changes  as  they  occur  due  to  natural 
and  human  processes;  (5)  identify  the 
range  of  effects  on  the  environment  that 
would  result  from  predicted  changes  in 
human  activity  or  natural  phenomena; 
(6)  encourage  information  exchange  and 
cooperation  among  all  the  organizations 
and  agencies  undertaking  management- 
related  research  in  the  Sanctuary  to 
promote  more  informed  management; 
and  (7)  incorporate  research  results  into 
the  interpretive/education  program  in  a 
format  useful  for  the  general  public. 

Education 

The  goal  for  Sanctuary  education 
programs  is  to  improve  public 
awareness  and  understanding  of  the 
significance  of  the  Sanctuary  and  the 
need  to  protect  its  resources  and 
qualities. 

The  management  objectives  designed 
to  meet  this  goal  are  to:  (1)  Provide  the 
public  with  information  on  the 
Sanctuary  and  its  goals  and  objectives, 
with  an  emphasis  on  the  need  to  use 
Sanctuary  resources  and  qualities 
wisely  to  ensure  their  long-term 
viability;  (2)  broaden  support  for 
Sanctuary  management  by  offering 
programs  suited  to  visitors  writh  a 
diverse  range  of  interests;  (3)  provide  for 
public  involvement  by  encouraging 
feedback  on  the  effectiveness  of 
education  programs,  collaboration  with 
Sanctuary  management  staff  in 
extension  and  outreach  programs,  and 
participation  in  other  volunteer 
programs;  and  [4]  collaborate  with  other 


organizations  to  provide  educational 
services  complementary  to  the 
Sanctuary  program. 

Visitor  Use 

The  Sanctuary  goal  for  visitor 
management  is  to  facilitate,  to  the 
extent  compatible  with  the  primary 
objective  of  resource  protection,  public 
and  private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursuant  to 
other  authorities. 

Specific  management  objectives  are 
to:  (1)  Provide  relevant  information 
about  Sanctuary  regulations,  use 
policies,  and  standards;  (2)  collaborate 
with  public  and  private  organizations  in 
promoting  compatible  uses  of  the 
Sanctuary;  (3)  encourage  the  public  who 
use  the  Sanctuary  to  respect  sensitive 
Sanctuary  resources  and  qualities;  and 
(4)  monitor  and  assess  the  levels  of  use 
to  identify  and  control  potential 
degradation  of  resources  and  qualities, 
and  minimize  potential  user  confiicts. 

The  proposed  Sanctuary  would  be 
managed  from  a  headquarters  facility 
located  in  the  Olympic  Peninsula  region. 

in.  Proposed  Designation  Document 

Section  304(a)(4)  of  the  Act  requires 
that  the  proposed  Designation  Document 
include  the  geographic  area  proposed  to 
be  included  within  the  Sanctuary;  the 
characteristics  of  the  area  that  give  it 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
aesthetic  value;  and  the  t>'pes  of 
activities  that  will  be  subject  to 
regulation  by  the  Secretary  to  protect 
these  characteristics.  Section  304(a)(4) 
also  specifies  that  the  terms  of 
designation  may  be  modified  only  by  the 
same  procedures  by  which  the  original 
designation  was  made.  Thus  the  terms 
of  designation  serve  as  a  constitution  for 
the  Sanctuary. 

Proposed  Designation  Document  for  the 
Olympic  Coast  National  Marine 
Sanctuary 

Under  the  authority  of  title  III  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended 
(the  "Act"),  16  U.S.C.  1431  et  seq..  the 
ocean  and  coastal  waters,  and  the 
submerged  lands  thereunder,  off  the 
Olympic  Peninsula  of  the  State  of 
Washington,  as  described  in  Article  2. 
are  hereby  designated  as  the  Olympic 
Coast  National  Marine  Sanctuary  (the 
"Sanctuary")  for  the  purposes  of 
protecting  and  managing  the 
conservation,  ecological,  recreational 
research,  educational,  historical,  and 
aesthetic  resources  and  qualities  of  the 
area. 
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Article  L  Effect  oil  Designation 

The  Act  authorkes  the  Secretary  of 
Commerce  to  issu ;  such  flnaF 
regulations  as  are  necessary  and 
reasonable  to  implement  the 
designation,  inclu(}ing  managing  and 
protecting  the  conBervation, 
recreational,  ecological,  historical, 
research,  educatiqnaL  and  aesthetic 
resources  and  qua(lities  of  the 
designated  sanctujary.  Section  I  of  article 
IV  of  this  Designation  Document  lists 
those  activities  that  may  have  to  be 
regulated  on  the  effective  date  of 
designation,  or  at  some  later  date,  in 
order  to  protect  Sanctuary  resources 
and  qualities.  Thus,  the  act  of 
designation  empowers  the  Secretary  of 
Commerce  to  regif  ate  the  activities 
listed  in  section  1.  Listing  does  not 
necessarily  mean  pat  an  activity  will  be 
regulated;  howevo'.  if  an  activity  is  not 
listed  it  may  not  be  regulated,  except  on 
an  emergency  basis,  unless  section  1  of 
Article  IV  is  amen  ded  by  the  same 
procedures  by  wh  ch  the  original 
designation  was  n  ade. 

Article  II.  Oescrip  ion  of  the  Area 

The  Olympic  Cc  ast  National  Marine 
Sanctuary  bounda  ry  encompasses  a 
total  of  approximately  2,605  square 
nautical  miles  (approximately  8,935 
square  kilometers  of  coastal  and  ocean 
waters,  and  the  si  !>merged  lands 
thereunder,  off  the  central  and  northern 
coast  of  the  State  )f  Washington.  The 
Sanctuary  boundary  extends  from 
Koitlah  Point  due  lorth  to  the  United 
States/Canada  inl  emational  boundary. 
The  Sanctuary  boi  indary  then  follows 
the  U.S./Canada  iitemational  boundary 
seaward  to  the  10(  i  fathom  isobath.  The 
seaward  boundar  of  the  Sanctuary 
approximates  the  00  fathom  isobath 
from  the  U.S./Cansda  international 
boundary  to  a  poii  it  due  west  of  the 
mouth  of  the  CopaAis  River,  cutting 
across  the  heads  of  Nitinat,  Juan  de 
Fuca,  and  QuinauM  Canyons.  The 
southern  boundary  of  the  Sanctuary 
follows  latitude  47  *  08'  N  to  the  mean 
high  water  line,  so  as  to  incorporate  the 
Copalis  National  Wildlife  Refuge  into 
the  Sanctuary. 

The  coastal  bou  ndaiy  of  the 
Sanctuary  is  the  a  ean  high  water  line 
extending  up  rivei  s  to  the  point  of  tidal 
influence.  Howev<  r,  when  adjacent  to 
native  American  reservations,  the 
coastal  boundary  extends  to  the  mean 
lower  low  water  li  oe,  cutting  acroaa  the 
mouths  of  any  rivi  fs.  The  precise 
boundary  of  the  &  mctuary  is  set  forth  in 
.Appendix  I  of  this  designation 
document. 
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Article  IIL  Characteristics  of  the  Area 
That  Give  It  Partkolar  Vahie 

The  Sanctuary  area  is  a  highly 
productive,  nearly  pristine  ocean  and 
coastal  environment,  that  is  important  to 
the  continued  survival  of  several 
ecologica-Uy  and  commercially  important 
species  of  fish,  seabirds,  and  marine 
mammals.  The  diversity  of  habitats  that 
make  op  the  Sanctuary  area  support  a 
great  variety  of  biological  communities. 
This  unusually  large  range  of  habitat 
types  include:  onshore  islands  and 
rocks;  intertidal  pools;  erosional 
features  such  as  rocky  headlands, 
seastacks,  and  arches;  interspersed 
exposed  beaches  and  protected  bays; 
protected  inlets  at  river  mouths; 
submarine  canyons  and  ridges;  the 
continental  shelf,  including  a  broad 
shallow  plateau  known  as  the  "plains**; 
and  continental  slope  environments. 

The  region's  high  biological 
productivity  results  from  areas  of 
seasonal  enhanced  upwelling  along  the 
edge  of  the  ccmtinental  shelf,  especially 
at  submarine  canyons,  during  periods  of 
high  solar  radiation.  In  addition,  the 
numerous  seastacks  and  rocky  outcrops 
along  the  coast,  coupled  with  a  large 
tidal  range  and  wave  splash  zone, 
provide  a  substrate  for  an  extensive 
rocky  intertidal  community. 

The  Sanctuary  area  provides  an 
essential  habitat  for  a  wide  variety  of 
marine  mammals  and  birds,  and  is  of 
particular  interest  due  to  the  presence  of 
endangered  and  threatened  species  that 
live  or  migrate  through  the  region. 
Twenty  nine  ^ecies  of  marine 
manunals  are  reported  to  breed,  rest 
within,  or  migrate  through  the  Olympic 
Coast  region.  Of  particular  interest  are 
the  migration  route  of  the  endangered 
California  gray  whale,  the  presence  of 
the  northern  sea  lion  (recently  included 
on  the  threatened  species  bst),  and  the 
reintroduced  resident  population  of  sea 
otters.  In  addition,  the  seabird  colonies 
of  Washington's  outer  coast  are  among 
the  largest  in  the  continental  United 
States  and  include  a  number  of  species 
listed  as  endangered  or  threatened 
including  the  short-tailed  albatross. 
peregrine  falcon,  brown  pelican,  and 
Aleutian  Canada  goose,  and  one  of  the 
largest  populations  of  bald  eagles  in  the 
continental  United  States. 

The  high  biological  productivity  of  the 
coastal  and  offshore  waters  in  the 
Sanctuary  support  valuable  fisheries 
that  contribute  significantly  to  the 
State's  economy.  The  commercially 
important  species  of  fish  include  five 
species  of  sahnon.  bottomfish.  and 
shellfish. 

In  addition  to  the  Sanctuary's  value 
with  respect  to  its  biological  resources. 


the  region  encompasses  significant 
historical  and  cultural  resources 
including:  Indian  village  sites,  ancient 
canoe  runs,  petroglyphs,  Indian  artifacts, 
and  numerous  shipwrecks.  The  diversity 
and  richness  of  marine  resonroes 
suggests  that  the  marine  sanctuary 
designation  wiU  provide  exceptional 
opportunities  for  scientific  research  in 
the  areas  of  species  interactions, 
population  dynamics,  physiological 
ecology,  and  marine  anthropology.  The 
scientific  research  encouraged  by  the 
sanctuary  management  plan  will,  in 
turn,  help  support  an  intensive  public 
education  and  awareness  phignm  that 
will  address  the  diverse,  complex,  and 
sensitive  ecosysiems  in  Washington's 
coastal  and  oceanic  environments. 

Article  IV.  Scope  of  Regulations 

Section  1.  Activities  Subject  to 
Regulation.  The  folloviring  activities  are 
subject  to  regulation,  including 
prohibition,  to  the  extent  necessary  and 
reasonable,  to  ensure  the  protection  and 
management  of  the  conservation, 
ecological,  recreational,  research, 
educational,  historical,  and  aesthetic 
resources  and  qualities  of  the  area: 

a.  Exploring  for,  developing,  or 
producing  oil  gas  or  minerals  within  the 
Sanctuary; 

b.  Discharging  or  depositing,  within 
the  Sanctuary,  any  material  or  other 
matter, 

c  Discharging  or  depositing,  outside 
the  Sanctuary,  any  material  or  other 
matter, 

d.  Moving,  possessing,  injuring, 
destroying  or  causing  the  loss  of,  or 
attempting  to  move,  possess,  injure, 
destroy  or  cause  the  loss  of  a  Sanctuary 
historical  resource; 

e.  Drilling  into,  dredging,  or  othenwise 
altering  the  seabed  of  the  Sanctuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material,  or  other  matter  on 
the  seabed  of  the  Sanctuary; 

f.  Taking  any  marine  reptile,  marine 
mammal,  or  seabird  within  or  above  the 
Sanctuary; 

g.  Flying  over  the  Sanctuary  in 
motorized  aircraft  at  low  altitude; 

h.  Operating  commercial  (other  than 
fishing)  vessels  within  the  Sanctuary. 

Section  2.  Consistency  with 
International  Law.  The  regulations 
governing  the  activities  listed  in  Section 
1  of  this  Article  shall  apply  to  United 
States-Qag  vessels  and  to  persons  who 
are  citizens,  nationals,  or  resident  aliens 
of  the  United  States,  and  shall  apply  to 
foreign-flag  vessels  and  persons  not 
citizens,  nationals,  or  resident  aliens  of 
the  United  States  to  the  extent 
consistent  with  generally  recognized 
principles  of  international  law,  and  in 


Federal  Ragbter    /  Vol  Bft.  No.  163  /  Friday.  September  20.  1991  /  Propoacd  Roles 


47BS8 


accordance  with  treaties,  conventions, 
and  other  agreements  to  which  the 
United  States  is  a  party. 

Section  3.  Emergencies.  Where 
necessary  to  prevent  or  minimiae  the 
destruction  of^  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality,  or 
minimize  the  imminent  risk  of  sudi 
destruction,  loss,  or  injury,  any  and  all 
activities,  including  those  not  listed  in 
section  1  of  this  Article,  are  subject  to 
immediate  temporary  regulation, 
including  prohibition. 

Article  V.  Effect  on  Other  Regulations, 
Leases,  Permits.  Licenses,  and  Rights 

Section  1.  Fishing  Regulations, 
Licenses,  and  Permits.  Pishing  in  the 
Sanctuary,  inchiding  fishing  for  shellHsh 
and  invertebrates,  and  maricultnre 
activities,  shall  not  be  regulated  as  part 
of  the  Sar»ctuary  management  regime 
authorized  by  the  Act.  However,  fishing 
in  the  Sanctuary  may  be  regulated  other 
than  pursuant  to  the  Act  by  Federal  and 
State  authorities  of  competent 
jurisdiction,  and  designation  of  the 
Sanctuary  shall  have  no  effect  on  any 
regulation,  permit,  or  license  issued 
thereunder  [e.g.,  regulations 
promulgated  under  the  Washington 
State  Department  of  Fisheries  Code,  and 
regulations  implementing  Fishery 
Management  Plans  promulgated  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C  1801  etseq.). 
Notwithstanding  the  above,  discharges 
and  deposits  from  fishing  vessels  may 
be  regulated  pursuant  to  Article  IV, 
section  1,  paragraph  (b)  and  (c);  drilling 
iirto,  dredging,  or  otherwise  altering  the 
seabed  of  the  Sanctuary  or  constructing, 
placing  or  abandoning  any  structure. 
mat*>ri«l  nr  other  matter  on  the  seabed 
of  the  Sanctuary  in  connection  writb 
Ashing  and  maricuhure  activities  may 
be  regulated  porsaant  to  Article  IV, 
section  1,  paragraph  (e);  and  taking  of 
marine  reptiles,  marine  mammals  and 
seabirds  may  be  regulated  pursuant  to 
Article  IV,  section  1,  paragraph  (f). 

Section  2.  Other.  U  any  valid 
regulation  issued  by  any  Federal,  State, 
or  local  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Secretary 
of  Commerce  or  designee  as  more 
protective  of  Sanctuary  resources  and 
qualities  shall  govern. 

Pursuant  to  section  304(c)(1)  of  the 
Act  16  U.S.C  1434(c)(1),  no  valid  lease, 
pe^nit  license,  approval,  w  other 
authorization  issued  by  any  Federal 
State,  or  local  authority  of  competent 
jurisdiction,  or  any  right  of  subsistence 
use  or  access,  Biay  be  terminated  by  the 
Secretary  of  ConioBix  or  desi^iee  as  a 
result  of  this  desi^tatioa  or  as  a  result  of 


any  Sanctuary  regulation,  if  such 
authorization  or  right  was  in  existence 
on  the  effective  date  of  this  designation. 
However,  the  Secretary  of  Commerce  or 
designee  may  regulate  the  exercise  of 
such  authorization  or  right  consistent 
with  the  purposes  for  which  the 
Sanctuary  is  designated. 

AccorcUngly.  the  prohibitions  set  forth 
in  the  Sanctuary  regulations  shall  not 
apply  to  any  activity  authorized  by  any 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal.  State,  or 
local  authority  of  competent  jurisdiction, 
or  to  any  valid  right  of  subsistence  use 
or  access  in  existence  on  the  effective 
date  of  Sanctuary  designation,  provided 
that  holder  of  such  authorization  or  right 
complies  with  Sanctuary  regulations 
regarding  the  certification  of  such 
authorizations  and  rights  le.g.,  notifies 
the  Secretary  or  desi^ee  of  the 
existence  of,  requests  certification  of, 
and  provides  requested  information 
regarding,  such  authorization  or  right] 
and  complies  with  any  terms  and 
conditions  on  the  exercise  of  such 
authorization  or  right  imposed  as  a 
condition  of  certification  by  the 
Secretary  or  designee  as  deemed 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

Pending  final  agency  action  on  the 
certification,  such  holder  may  exercise 
any  such  authorization  or  right  without 
being  in  violation  of  any  prohibitions  set 
forth  in  the  Sanctuary  regulations, 
provided  that  the  holder  is  hi 
compliance  with  Sanctuary  regulations 
regarding  certifications. 

The  prohibitions  set  forth  in  the 
Sanctuary  regulations  shaD  not  apply  to 
any  activity  authorized  by  any  valid 
lease,  permit  hcense,  approval,  ot  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal,  State,  or  local  authority  (rf 
competent  jurisdiction,  provided  that  the 
applicant  complies  with  Sanctuary 
regulations  regarding  notification  and 
review  of  applications  {e.g.,  notifies  the 
Secretary  or  designee  of  the  application 
for  such  authorization  and  provides 
requested  information  regarding  such 
application),  the  Secretary  or  designee 
notifies  the  applicant  and  authorizing 
agency  that  1^  or  she  does  not  object  to 
issuance  of  the  authorization,  and  the 
applicant  complies  with  any  terms  and 
conditions  the  Secretary  or  designee 
deems  necessary  to  protect  Sanctuary 
resources  and  qualities. 

The  i»t>hibitions  set  forth  in  the 
Sanctuary  regulations  shall  not  a^^ty  to 
any  activity  conducted  in  accordance 
with  the  scope,  purpose,  terms,  and 
conditions  of  a  Natioaal  Marine 


Sanctuary  permit  issued  by  the 
Secretary  or  designee  in  accordance 
with  the  Sanctuary  regulations.  Sach 
permits  may  only  Im  issued  if  the 
Secretary  or  designee  finds  that  the 
activity  for  which  the  permit  is  applied 
for  will:  further  research  related  to 
Sanctuary  resources:  further  the 
educational.  naturaL  or  historical 
resource  value  of  the  Sanctuary;  farther 
salvage  or  recovery  operations  in  or 
near  the  Sanctuary  in  coimection  with  a 
recent  air  or  marine  casualty:  assist  in 
managing  the  Sanctuary;  or  further 
salvage  or  recovery  operations  in 
connection  with  an  abandoned 
shipwreck  in  the  Sanctuary,  title  to 
which  is  held  by  the  State  of 
Washington. 

The  prohibitions  set  forth  in  the 
Sanctuary  regulations  shall  not  apply  to 
any  activity  conducted  in  accordance 
with  the  scope,  purpose,  terms,  and 
conditions  of  a  Special  Use  permit 
issued  by  the  Secretary  or  designee 
pursuant  to  Section  310  of  die  Act 

If  the  Sanctuary  regulations  prohibit 
the  exploration,  development  or 
production  of  oil,  gas,  or  minerals  in  any 
area  of  the  Sanctuary,  the  Secretary  or 
designee  may  in  no  event  permit  or 
othervnse  approve  such  activities  in  that 
area  of  the  Sanctuary.  Under  such  a 
prohibition,  any  leases,  licenses, 
permits,  approvals,  or  other 
authorizations  issued  after  the  effective 
date  of  Sanctuary  designation 
authorizing  the  exploration, 
development  or  production  of  oil.  gas. 
or  minerals  in  that  area  of  the  Sanctuary 
shall  be  invalid. 

Article  VI.  Alteration  of  this  Designation 

The  terms  of  designation  may  be 
modified  only  by  the  same  procedures 
by  which  the  original  designation  is 
made,  including  pubUc  hearings, 
consultation  with  appropriate  Federal, 
State,  regional,  and  local  agencies, 
review  by  the  appropriate  Congressional 
Committees  and  Governor  of  the  State 
of  Washington,  and  approval  by  the 
Secretary  of  Commerce  or  designee. 

Appendix  I— Proposed  Olympic  Coast 
National  Marine  Sanctuary  Boundary 
Coordinates 

(Appendix  I  will  set  forth  the  precise 
boumlaries  based  on  the  comments 
received  on  the  DEIS). 

fV.  Snmmary  of  Proposed  Regulations 

The  proposed  regulatioDS  woold  set 
forth  the  boundary  of  the  proposed 
Sanctuary;  prohibit  a  relatively  narrow 
range  of  activities;  establish  procedurea 
for  appjsrng  for  Natiosial  Marine 
Sanctoary  permits  to  condact  otherwise 
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prohibited  activities;  establish 
certification  procedures  for  existing 
leases,  licenses,  permits,  approvals, 
other  authorizatibns.  or  rights 
authorizing  the  cpnduct  of  a  prohibited 
activity;  establish  notification 
procedures  for  a|>plications  for  leases, 
licenses,  permitsi  approvals,  or  other 
authorizations  ta  conduct  a  prohibited 
activity;  set  fort)|  the  maximiun  per-day 
penalties  for  violating  Sanctuary 
regulations;  and  establish  procedures  for 
administrative  appeals. 

Specincally,  tne  proposed  regulations 
would  add  a  new^part  925  to  title  15. 
Code  of  Federal  Begulations. 

Proposed  §  923.1  would  set  forth  the 
purpose  of  the  regulations  and  briefly 
summarize  the  prohibitions  contained 
therein.  The  purpose  of  the  regulations 
would  be  to  implement  the  designation 
of  the  Olympic  Qoast  National  Marine 
Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  consistent  with 
the  terms  of  that  jdesignation  in  order  to 
protect  and  manige  the  conservation, 
ecological,  recreational,  research, 
educational,  histprical,  and  aesthetic 
resources  and  qualities  of  the  area.  In 
brief  summary,  the  regulations  would 
prohibit:  (1)  discharging  or  depositing 
most  materials  and  other  matter  within 
the  Sanctuary;  (^  discharging  or 
depositing  any  s«ch  materials  or  other 
matter  outside  the  Sanctuary  that 
subsequently  enter  the  Sanctuary  and 
injure  Sanctuarylresources  and 
qualities:  (3)  exploring  for,  developing, 
or  producing  oil.  gas,  or  minerals  within 
the  Sanctuary;  (4()  constructing  on, 
placing  objects  all,  or  altering  the 
seabed;  (5)  removing  or  damaging 
historical  resources;  (6)  disturbing  or 
otherwise  taking: marine  reptiles,  marine 
mammals,  or  seabirds:  and  (7)  flying 
motorized  aircraft  at  less  than  1000  feet 
above  the  Sanctilary  within  one  nautical 
mile  of  the  Flattop  Rocks,  Quillayute 
Needles,  and  Copalis  National  Wildlife 
Refuges,  and  the|coastal  boundary  of  the 
Sanctuary.  The  specific  detailed 
prohibitions  are  iet  forth  in  proposed 
i  925.5  and  are  ciscussed  in  detail 
below.  J 

Proposed  S  923.2.  and  proposed 
Appendix  I  following  proposed  S  925.11. 
would  set  forth  the  boundary  of  the 
Sanctuary.  J 

Proposed  9  925.3  would  deflne  various 
terms  used  in  tha  regulations.  Other 
terms  appearing  in  the  proposed 
regulations  are  cjefined  at  15  CFR  922.2, 
or  in  the  Act.       I 

Proposed  $  92S.4  would  allow  all 
activities,  excep^  those  prohibited  by 
S  925.5,  to  be  undertaken  subject  to  any 
emergency  regulation  promulgated 
pursuant  to  S  025.6  and  all  prohibitions, 
restrictions,  and  (Conditions  validly 


imposed  by  any  other  authority  of 
competent  jurisdiction. 

If  any  valid  regulation  issued  by  any 
Federal,  State,  or  local  authority  of 
competent  jurisdiction,  regardless  of 
when  issued,  conflicts  with  a  Sanctuary 
regulation,  the  regulation  deemed  by  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  or 
designee  as  more  protective  of 
Sanctuary  resources  and  qualities  would 
govern. 

Proposed  §  925.5  would  prohibit  a 
variety  of  activities  and  thus  make  it 
unlawful  to  conduct  them.  However,  any 
of  the  prohibited  activities  other  than 
exploring  for.  developing,  or  producing 
oil.  gas,  or  minerals  in  the  Sanctuary 
could  be  conducted  lawfully  if: 

(1)  Necessary  to  respond  to  an 
emergency  threatening  life,  property,  or 
the  environment;  pursuant  to  a  National 
Marine  Sanctuary  permit  issued 
pursuant  to  proposed  §  925.8;  or 
pursuant  to  a  Special  Use  permit  issued 
under  Section  310  of  the  Act; 

(2)  With  regard  to  Department  of 
Defense  activities:  the  activity  is  being 
carried  out  as  of  the  effective  date  of 
Sanctuary  designation;  the  activity  has 
no  potential  for  any  significant  adverse 
impacts  on  Sanctuary  resources  or 
qualities;  or  the  activity,  although  having 
the  potential  for  significant  adverse 
impacts,  is  exempted  by  the  Director  of 
the  Office  of  Ocean  and  Coastal 
Resource  Management  after 
consultation  between  the  Director  and 
the  Department  of  Defense  (the 
regulations  require  that  the  Department 
of  Defense  carry  out  its  activities  in  a 
manner  that  minimizes  any  adverse 
impact  on  Sanctuary  resources  and 
qualities  and  that  it.  in  the  event  of 
threatened  or  actual  destruction  of.  loss 
of,  or  injury  to  a  Sanctuary  resource  or 
quality  resulting  from  an  untoward 
incident,  including  but  not  limited  to 
spills  and  groundings,  caused  by  it. 
promptly  coordinate  with  the  Director 
for  the  purpose  of  taking  appropriate 
actions  to  respond  to  and  mitigate  the 
harm  and.  if  possible,  restore  or  replace 
the  Sanctuary  resource  or  quality]; 

(3)  Pursuant  to  a  certification  by  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  or 
designee  under  proposed  S  925.9.  of  a 
valid  lease,  permit,  license,  or  other 
authorization  issued  by  any  Federal, 
State,  or  local  authority  of  competent 
jurisdiction  and  in  existence  on  (or 
conducted  pursuant  to  any  valid  right  of 
subsistence  use  or  access  in  existence 
on)  the  effective  date  of  designation  of 
this  Sanctuary,  subject  to  complying 
with  any  terms  and  conditions  imposed 
by  the  Director  or  designee  to  achieve 


the  purposes  for  which  the  Sanctuary 
was  designated;  or 

(4)  Pursuant  to  a  valid  lease,  permit, 
license,  or  other  authorization  issued  by 
any  Federal,  State,  or  local  authority  of 
competent  jurisdiction  after  the  effective 
date  of  Sanctuary  designation,  provided 
that  the  Director  or  designee  was 
notified  of  the  application  in  accordance 
with  the  requirements  of  proposed 
§  925.10,  the  applicant  complies  with  the 
requirements  of  §  925.10,  the  Director  or 
designee  notifies  the  applicant  and 
authorizing  agency  that  he  or  she  does 
not  object  to  the  issuance  of  the 
authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

Under  §  925.5,  the  prohibitions  would 
apply  to:  United  States-flag  vessels,  and 
to  persons  who  are  citizens,  nationals, 
or  resident  aliens  of  the  United  States; 
and  to  foreign-flag  vessels  and  persons 
not  citizens,  nationals,  or  resident  aliens 
of  the  United  States  to  the  extent 
consistent  with  generally  recognized 
principles  of  international  law,  and  in 
accordance  with  treaties,  conventions, 
and  other  agreements  to  which  the 
United  States  is  a  party. 

The  first  activity  prohibited  would  be 
exploring  for.  developing,  or  producing 
oil,  gas,  or  minerals  in  the  Sanctuary. 
This  prohibition  is  based  on  the  best 
available  scientific  information  which 
establishes  that  the  Sanctuary's 
significant  natural  resources  and 
qualities  are  especially  sensitive  to 
potential  impacts  from  outer  continental 
shelf  oil  and  gas  activities  and  should  be 
protected.  In  particular,  the  sea  otters, 
sea  birds,  and  pinnipeds  that  use  the 
haul-out  sites,  kelp  forests,  and  rocks 
along  the  Olympic  Peninsula  and  the 
Sanctuary's  high  water  quality  are 
especially  vulnerable  to  oil  and  gas 
activities  in  the  area.  A  prohibition  on 
oil  and  gas  activities  within  the 
proposed  Sanctuary  boundary  would 
help  protect  the  Sanctuary's  resources 
and  qualities.  However,  if  new  scientific 
information,  developed  through 
environmental  studies  that  may  b« 
performed  in  the  Sanctuary  in  the  future, 
establishes  that  oil  and  gas  development 
can  be  pursued  in  the  Sanctuary  in  an 
environmentally  safe  manner,  the 
prohibition  on  oil  and  gas  activities  may 
be  removed  or  otherwise  modified  by 
NOAA  after  the  year  2000  pursuant  to 
the  Administrative  Procedure  Act's 
notice-and-comment  rulemaking  process 
and  the  requirements  of  the  National 
Environmental  Policy  Act.  A  prohibition 
on  oil  and  gas  activities  within  the 
Sanctuary  is  consistent  with  President 
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Bush's  June  26, 1990,  policy  statement 
which  excludes  the  Washington  and 
Oregon  Planning  Area  from 
consideration  for  lease  sale  until  after 
the  year  2000.  A  i>rohibition  on  mineral 
activities  within  the  proposed  Sanctuary 
is  necessary  to  be  consistent  with  the 
prohibition  on  drilling  into,  dredging  or 
otherwise  altering  the  seabed  discussed 
below. 

The  second  activity  prohibited  would 
be  depositing  or  discharging,  except  for 
valid  law  enforcement  purposes,  within 
the  Sanctuary,  any  material  or  other 
matter  except  for  ^sh,  fish  parts, 
chumming  materials,  or  bait  used  in,  or 
resulting  from,  normal  fishing  operations 
in  the  Sanctuary;  biodegradable 
effluents  incidental  to  vessel  use 
generated  by  marine  sanitation  devices 
approved  by  the  U.S.  Coast  Guard; 
water  generated  by  routine  vessel 
operations  [e.g.,  cooling  water  and  deck 
washdown)  excluding  bilge  pumping;  or 
engine  exhaust.  This  prohibition  is 
necessary  in  order  to  protect  the 
Sanctuary  resources  and  qualities. 

The  third  activity  prohibited  would  be 
depositing  or  discharging,  except  for 
valid  law  enforcement  purposes,  outside 
the  Sanctuary,  any  material  or  other 
matter,  except  for  the  exclusions 
discussed  above  for  the  second  activity, 
that  subsequently  enter  the  Sanctuary 
and  injure  a  Sanctuary  resource  or 
quality.  The  intent  of  this  prohibition  is 
to  protect  the  Sanctuary  resources  and 
qualities. 

The  fourth  activity  prohibited  would 
be  moving,  possessing,  or  injuring,  or 
attempting  to  move,  possess,  or  injure, 
except  for  valid  law  enforcement 
purposes,  a  Sanctuary  historical 
resource.  Historical  resources  in  the 
marine  environment  are  fragile,  finite, 
and  nonrrenewable.  This  prohibition  is 
designed  to  protect  these  resources  so 
that  they  may  be  researched,  and 
information  about  their  contents  and 
type  made  available  for  the  benefit  of 
the  public  This  prohibition  does  not 
apply  to  accidental  moving,  possession, 
or  injury  dtiring  normal  fishing 
operations. 

Tiie  Hfth  activity  prohibited  would  be 
drilling  into,  dredging,  or  otherwise 
altering  the  seabed  of  the  Sanctuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material,  or  other  matter  on 
the  seabed  of  the  Sanctuary,  except  as  a 
result  of:  valid  law  enforcement 
activities;  anchoring  vessels;  normal 
fishing  operations;  routine  harbor 
maintenance;  installation  of  navigation 
aids;  maintenance  of  mariculture 
operations  existing  as  of  the  effective 
date  of  these  regulations;  and  the 
construction  of  docks  and  piers.  TTie 
intent  of  this  prohibition  is  to  protect  the 


.  resources  of  the  Sanctuary  from  the 
harmful  effects  of  activities  such  as,  but 
not  limited  to,  drilling  into  the  seabed, 
mining,  ocean  mineral  extraction,  and 
dumping  of  dredge  spoils. 

The  sixth  activity  prohibited  would  be 
taking  any  marine  reptile,  marine 
mammal,  or  seabird  within  or  above  the 
Sanctuary,  except  as  permitted  by 
regulations  promulgated  under  the 
Marine  Mammal  Protection  Act 
fMMPA),  the  Endangered  Species  Act 
(ESA).  and  the  Migratory  Bird  Treaty 
Act  (MBTA).  The  term  "taking"  inchides 
all  forms  of  harassment.  The  MMPA, 
ESA,  and  MBTA  prohibit  the  taking  of 
specific  species  protected  under  those 
Acts.  Sanctuary  enforcement  officials 
may  consider  harassment  cases 
pursuant  to  the  MMPA,  ESA,  and 
MBTA.  While  some  marine  reptiles, 
marine  mammals,  and  seabirds  are 
protected  under  the  MMPA,  ESA,  and 
MBTA,  the  proposed  prohibition  would 
protect  all  marine  reptiles,  marine 
manmials,  and  seabirds  in  or  above  the 
Sanctuary. 

The  seventh  and  final  activity 
prohibited  would  be  flying  motorized 
aircraft  at  less  than  1000  feet  above  the 
Sanctuary  within  one  nautical  mile  of 
the  Flattery  Rodcs.  Quillayute  Needles, 
and  Copahs  National  Wildlife  Refuges, 
and  the  coastal  boundary  of  the 
Sanctuary,  except  for  valid  law 
enforcement  purposes.  This  prohibition 
is  intended  to  protect  marine  birds  and 
mammals  from  the  disturbance  and 
harassment  of  low-flying  aircraft.  For 
example,  seabirds  and  pinnipeds  use 
rocks  and  islands  within  the  three 
offshore  wildlife  refuges,  and  coastal 
sea  stacks  and  cliffs,  for  nesting 
colonies  and  resting  areas. 

Proposed  S  925.6  would  authorize  the 
regulation,  indnding  prohibition,  on  a 
temporary  basis  of  any  activity  where 
necessary  to  prevent  or  minimize  the 
destmctioa  of.  loss  of.  or  injury  to  a 
Sanctuary  resource  or  quality,  or 
minimize  the  imminent  risk  of  such 
destruction,  loss,  or  injury. 

Proposed  f  925.7  would  set  forth  the 
maximum  statutory  civil  penalty  per  day 
for  conducting  a  prohibited  activity — 
$50,000.  Each  day  of  a  continuing 
violation  would  constitute  a  separate 
violation.  Proposed  $  925.7  would  also 
repeat  the  provision  in  section  312  of  the 
Act  that  any  person  who  destroys, 
causes  the  loss  of,  or  injures  any 
sanctuary  resource  is  RaWe  to  the 
United  States  for  response  costs  and 
damages  resulting  A^  such 
destruction,  loss,  or  injury,  and  any 
vessel  used  to  destroy,  cause  the  loss  of, 
or  injure  any  sanctuary  resource  is 
liable  in  rem  to  the  United  States  for 


response  costs  and  damages  resulting 
from  such  destruction,  loss,  or  injury. 

Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  are  set  forth 
in  part  904,  title  15,  Code  of  Federal 
Regulations. 

Proposed  {  925.8  would  set  forth  the 
procedures  for  applying  for  a  National 
Marine  Sanctuary  permit  to  conduct  an 
otherwise  prohibited  activity,  and  the 
criteria  governing  the  issuance,  denial 
amendment,  suspension,  and  revocation 
of  such  permits.  Permits  would  be 
granted  by  the  Director  of  OCRM  or 
designee  if  he  or  she  finds  that  the 
activity  will:  Further  research  related  to 
Sanctuary  resources:  further  the 
educational,  natural,  or  historical 
resource  value  of  the  Sanctuary;  further 
salvage  or  recovery  operations  in  or 
near  the  Sanctuary  in  connection  with  a 
recent  air  or  marine  casualty:  assist  in 
the  management  of  the  Sanctuary;  or 
further  salvage  or  recovery  operations  in 
connection  with  an  abandioned 
shipwreck  in  the  Sanctuary,  title  to 
which  is  hekl  by  the  State  of 
Washington.  In  deciding  whether  to 
issue  a  permit,  the  Director  or  designee 
would  be  required  to  consider  such 
factors  as  the  professional  qualifications 
and  financial  ability  of  the  applicant  as 
related  to  the  proposed  activity,  the 
duration  of  the  activity  and  the  duration 
of  its  effects,  the  appropriateness  of  the 
methods  and  procedures  proposed  by 
the  applicant  for  the  conduct  of  the 
activity,  the  extent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
Sanctuary  resources  and  qoalities,  the 
cumulative  effects  of  the  activity,  and 
the  end  value  of  the  activity.  In  addition, 
the  Director  or  designee  would  be 
authorized  to  consider  any  other  factors 
deemed  appropriate. 

Proposed  f  925.9  would  set  forth 
procedures  for  requesting  certifications 
of  leases,  licenses,  permits,  approvals, 
other  authorizations,  or  rights  in 
existence  on  the  date  of  Sanctuary 
designation  authorizing  the  conduct  of 
an  activity  otherwise  prohibited  under 
proposed  S  925.5{a)(2H7).  Pursuant  to 
proposed  {  925.5(f),  the  prohibitions  in 
proposed  (  925.5(a)(2H7)  would  not 
apply  to  any  activity  authorized  by  a 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal,  State,  or 
local  authority  of  competent  jurisdiction, 
or  by  any  valid  right  of  subsistence  use 
or  access  in  existence  on  die  effective 


47842  Fetleral  Register    /  Vol.  56.  No.  183  /  Friday.  September  20.  19»1  /  Proposed  Rules 


IMI 


date  of  Sanctuary  Resignation,  provided 
that  the  holder  of  sUch  authorization  or 
right  comphes  with  the  requirements  of 
§  925.9  [e.g.,  notifie  b  the  Director  or 
designee  of  the  exi  itence  of,  requests 
certification  of,  and  provides  requested 
information  regarding  such 
authorization  or  right)  and  complies 
with  any  terms  or  aonditions  on  the 
exercise  of  such  authorization  or  right 
imposed  by  the  Oinector  or  designee  as 
deemed  necessary  \o  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated.  j 

Proposed  S  925.9  would  allow  the 
holder  90  days  from  the  effective  date  of 
Sanctuary  designation  to  request 
certification.  The  hjolder  would  be 
allowed  to  conduct  the  activity  without 
being  in  violation  df  §  925.5(a)  (2)-{7) 
pending  final  ageni  :y  action  on  his  or  her 
certification  reque:  t,  provided  the 
holder  '.las  complied  with  all 
requirements  of  5  925.9. 

Proposed  §  925.91  also  would  allow  the 
Director  or  designae  to  request 
additional  information  from  the  holder 
and  to  seek  the  vieUs  of  other  persons. 

As  a  condition  of  certification,  the 
Director  or  designae  would  impose  such 
terms  and  conditiohs  on  the  exercise  of 
such  lease,  permit.|license.  approval, 
other  authorization,  or  right  as  she  or  he 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated.  This  is]  consistent  with  the 
Secretary's  authority  under  section 
304(c)(2)  of  the  Act 

The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in  §  940.11. 

Any  amendment ,  renewal  or 
extension  not  in  e>  istence  as  of  the  date 
of  Sanctuary  desig  lation  of  a  lease, 
permit,  license.  ap{  iroval.  other 
authorization  or  rij  ht  would  be  subject 
to  the  provisions  o  S  940.10. 

Proposed  S  925.1 9  states  that 
consistent  with  S  S  40.5(g).  the 
prohibitions  of  S  9:  :5.5(a)  (2)-{7)  do  not 
apply  to  any  activi  ty  authorized  by  any 
valid  lease,  permit  license,  approval  or 
other  authorizatioi  issued  after  the 
effective  date  of  S<  inctuary  designation 
by  any  Federal.  Sti  ite.  or  local  authority 
of  competent  jurisdiction,  provided  that 
the  applicant  notifies  the  Director  or 
designee  of  the  aptlication  for  such 
authorization  witmn  15  days  of  the  date 
of  filing  of  the  application  or  of  the 
effective  date  of  Sanctuary  designation, 
whichever  is  later.1  that  the  applicant/ 
holder  is  in  compliance  with  the  other 
provisions  of  prop)sed  5  925.10.  that  the 
Director  or  designi  te  notifies  the 
applicant  and  autf  orizing  agency  that  he 
or  she  does  not  ob  ect  to  issuance  of  the 
authorization,  and  the  applicant 


complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  ' 

resources  and  qualities. 

Proposed  S  925.10  would  allow  the 
Director  to  request  additional 
information  from  the  applicant  and  to 
seek  the  views  of  other  persons. 

The  applicant  may  appeal  any 
objection  by.  or  terms  or  conditions 
imposed  by.  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  proposed  §  925.11. 

An  application  for  an  amendment  to, 
an  extension  of,  or  a  renewal  of  an 
authorization  would  also  be  subject  to 
the  provisions  of  proposed  S  925.10. 

Proposed  §  925.11  would  set  forth  the 
procedures  for  appealing  to  the 
Assistant  Administrator  or  designee 
actions  of  the  Director  or  designee  with 
respect  to:  (1)  The  granting, 
conditioning,  amendment,  denial, 
suspension  or  revocation  of  a  National 
Marine  Sanctuary  permit  under 
proposed  §  925.8  or  a  Special  Use  permit 
under  section  310  of  the  Act:  (2)  the 
granting,  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
a  certification  under  proposed  S  925.9;  or 
(3)  the  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  proposed  §  925.10. 

Thus,  the  regulatory  regime  that  the 
proposed  regulations  would  establish 
provides  for  multiple  uses  of  the 
Olympic  Coast  National  Marine 
Sanctuary  while  at  the  same  time 
providing  for  the  protection  of  Sanctuary 
resources  and  qualities. 

For  example,  if  a  city  or  town  were 
discharging  sewage  effluent  into  coastal 
waters  pursuant  to  a  valid  National 
Pollution  Discharge  Elimination  System 
(NPDES)  permit  issued  prior  to  the 
effective  date  of  Sanctuary  designation, 
the  city  or  town  could  continue  to 
discharge  under  the  permit  without 
being  in  violation  of  the  discharge 
prohibition  by  requesting  certification  of 
the  permit  under  proposed  5  925.9.  The 
Director  would  then  impose  on  the 
exercise  of  the  NPDES  permit  such 
terms  and  conditions  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 
Such  discharges  would  remain  subject 
to  all  prohibitions,  restrictions,  and 
conditions  imposed  by  any  other 
authority  of  competent  jurisdiction. 

For  another  example,  if  an  entity  is 
dumping  dredge  spoils  in  Sanctuary 
waters  pursuant  to  a  valid  existing 
permit,  the  entity  could  continue  to  do 
so  by  requesting  certification  in 
accordance  with  proposed  fi  925.9. 

Prior  to  conditioning  existing  or  future 
leases,  permits,  licenses,  approvals. 


other  authorizations,  or  rights,  NOAA 
intends  to  consult  with  relevant  issuing 
agencies  as  well  as  owners,  holders  or 
applicants.  NOAA's  policy  is  to 
encourage  best  available  management 
practices  to  minimize  non-point  source 
pollution  entering  the  Sanctuary,  and  to 
require  at  a  minimum  secondary 
treatment  and  sometimes  tertiary 
treatment  or  more,  depending  on 
predicted  effects  on  Sanctuary  resources 
and  qualities  from  industrial  and 
municipal  wastewater  discharge. 

V.  Miscellaneous  Rulemaking 
Requirements 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

Section  304  of  the  Act  requires  the 
Secretary  to  submit  to  the  Committee  on 
Merchant  Marine  and  Fisheries  of  the 
House  of  Representatives  and  the 
Committee  on  Commerce.  Science,  and 
Transportation  of  the  Senate,  on  the 
same  day  as  this  notice  is  published,  a 
prospectus  on  the  proposal  which  must 
contain,  among  other  things,  the  terms  of 
the  proposed  designation,  the  proposed 
regulations,  a  draft  environmental 
impact  statement  and  a  draft 
management  plan  detailing  the  proposed 
goals  and  objectives,  management 
responsibilities,  research  activities, 
interpretive  and  educational  programs, 
and  enforcement  and  surveillance 
activities,  for  the  area.  In  accordance 
with  section  304,  the  required  prospectus 
is  being  submitted  to  the  specified 
Congressional  Committees. 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Department  of  Commerce  must  judge 
whether  the  regulations  proposed  in  this 
notice  are  "major"  within  the  meaning 
of  section  1  of  the  Order,  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  The  Administrator  of  NOAA 
has  determined  that  the  regulations 
proposed  in  this  notice  are  not  major 
because,  if  adopted,  they  are  not  likely 
to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or. 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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Regulatory  Flexibility  Act 

The  regulations  proposed  in  this 
notice  would  allow  all  activities  to  be 
conducted  in  the  proposed  Sanctuary 
other  than  a  relatively  narrow  range  of 
prohibited  activities.  The  procedures 
proposed  in  these  regulations  for 
applying  for  National  Marine  Sanctuary 
permits  to  conduct  otherwise  prohibited 
activities,  for  requesting  certifications 
for  existing  leases,  licenses,  permits, 
approvals,  other  authorizations,  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity,  and  for  notifying  NOAA  of 
applications  for  licenses,  permits, 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity  would  all 
act  to  lessen  any  adverse  economic 
effect  on  small  entities.  The  proposed 
regulations,  in  total,  if  adopted  in  final 
form  as  proposed,  are  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
the  General  Counsel  of  the  Department 
of  Commerce  has  so  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  As  a  result,  an 
initial  Regulatory  Flexibility  Analysis 
was  not  prepared. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511).  The  collection  of  information 
requirement  applies  to  persons  seeking 
permits  to  conduct  otherwise  prohibited 
activities  and  is  necessary  to  determine 
whether  the  proposed  activities  are 
consistent  with  the  management  goals 
for  the  Sanctuary.  The  collection  of 
information  requirement  contained  in 
the  proposed  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  The  public 
reporting  burden  per  respondent  for  the 
collection  of  information  contained  in 
this  rule  is  estimated  to  average  1.83 
hours  annually.  This  estimate  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
from  the  public  on  the  collection  of 
information  requirement  are  specifically 
invited  and  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  D.C.  20503  (Attn: 
Desk  Officer  for  NOAA);  and  to  Richard 
Roberts,  room  724,  6010  Executive 
Boulevard.  Rockville.  MD  20852. 


Executive  Order  12612 

A  Federalism  Assessment  (FA)  was 
prepared  for  the  proposed  designation, 
draft  management  plan,  and  proposed 
implementing  regulations.  The  FA 
concluded  that  all  would  be  fully 
consistent  with  the  principles,  criteria, 
and  requirements  set  forth  in  sections  2 
through  5  of  Executive  Order  12612. 
Federalism  Considerations  in  policy 
Formulation  and  Implementation  (52  FR 
41685).  Copies  of  the  FA  are  available 
upon  request  to  the  Office  of  Ocean  and 
Coastal  Resource  Management  at  the 
address  listed  above. 

National  Environmental  Policy  Act 

In  accordance  with  section  304(a)(2) 
of  the  Act  (16  U.S.C.  1434(a)(2)).  and  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321^370(a)).  a  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  prepared  for  the  proposed 
designation  and  the  proposed 
regulations.  As  required  by  section 
304(a)(2).  the  DEIS  includes  the  resource 
assessment  report  required  by  section 
303(b)(3)  of  the  Act  (16  U.S.C. 
1433(b)(3)).  maps  depicting  the 
boundaries  of  the  proposed  designated 
area,  and  the  existing  and  potential  uses 
and  resources  of  the  area.  Copies  of  the 
DEIS  are  available  upon  request  to  the 
Office  of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed 
above. 

Executive  Order  12630 

This  proposed  rule,  if  issued  in  final 
form  as  proposed,  would  not  have 
takings  implications  within  the  meaning 
of  Executive  Order  22630  because  it 
would  not  appear  to  have  an  effect  on 
private  property  sufficiently  severe  as 
effectively  to  deny  economically  viable 
use  of  any  distinct  legally  potential 
property  interest  to  its  owner  or  to  have 
the  effect  of,  or  result  in,  a  permanent  or 
temporary  physical  occupation, 
invasion,  or  deprivation.  While  the 
prohibition  on  the  exploration, 
development,  production  of  oil,  gas  and 
minerals  from  the  Sanctuary  might  have 
a  takings  implication  if  it  abrogated  an 
existing  lease  for  Outer  Continental    , 
Shelf  (OCS)  tracts  within  the  proposed 
Sanctuary  or  an  approval  of  an 
exploration  or  development  and 
production  plan,  no  OCS  leases  have 
been  sold  for  tracts  within  the  proposed 
Sanctuary  and  no  exploration  or 
production  and  development  plans  have 
been  filed  or  approved. 

List  of  Subjects  in  15  CFR  Part  925 

Administrative  practice  and 
procedure,  Coastal  zone.  Marine 


resources.  Penalties,  Recreation  and 
recreation  areas.  Reporting  and 
recordkeeping  requirements.  Research. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  September  13. 1991. 
John  |.  Caray, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  chapter  IX  is  proposed  to 
be  amended  as  set  forth  below. 

A  new  part  925  is  added  to  subchapter 
B  (as  proposed  at  55  FR  31793,  August  3, 
1990)  to  read  as  follows: 

PART  925— OLYMPIC  COAST 
NATIONAL  MARINE  SANCTUARY 

925.1  Purpose  and  summary. 

925.2  Boundary. 

925.3  Definitions. 

925.4  Allowed  activities. 

925.5  Prohibited  activities. 

925.6  Emergency  regulations. 

925.7  Penalties  for  commission  of  prohibited 
acts. 

925.8  National  Marine  Sanctuary  permits: 
application  procedures  and  issuance 
criteria. 

925.9  Certification  of  pre-existing  leases, 
licenses,  permits,  approvals,  other 
authorizations,  or  rights  to  conduct  a 
prohibited  activity. 

925.10  Notification  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity. 

925.11  Appeals  of  administrative  action. 

Appendix  i  to  Part  92S— Olympic  Coast 
National  Marine  Sanctuary  Boundary 
Coordinates 

Authority:  Sections  302.  303.  304,  305,  307 
and  310  of  Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972.  as 
amended  (16 U.S.C.  1431  etseq). 

S  92S.1    PurpoM  and  summary. 

The  purpose  of  the  regulations  in  this 
part  is  to  implement  the  designation  of 
the  Olympic  Coast  National  Marine 
Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  consistent  with 
the  terms  of  that  designation  in  order  to 
protect  and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical,  and  aesthetic 
resources  and  qualities  of  the  area.  In 
brief  summary,  this  part  prohibits: 
discharging  or  depositing  most  materials 
and  other  matter  within  the  Sanctuary; 
discharging  or  depositing  any  such 
materials  or  other  matter  outside  the 
Sanctuary  that  subsequently  enter  the 
Sanctuary  and  injure  Sanctuary 
resources  and  qualities;  exploring  for, 
developing,  or  producing  oil,  gas,  or 
minerals  within  the  Sanctuary; 
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constructing  on.  placing  objects  on,  or 

altering  the  seabed;  removing  or 
damaging  historical  resources; 
disturbing  or  otherwis  e  taking  marine 
reptiles,  marine  mami  lals,  or  seabirds; 
and  flying  motorized  i  ircraft  at  less  than 
1000  feet  above  the  Sanctuary  within 
one  nautical  mile  of  tt  e  Flattery  Rocks, 
Quillayute  Needles,  ai  id  Copalis 
National  Wildlife  Refuges,  and  the 
coastal  boundary  of  tl  e  Sfmctuary.  The 
specific  detailed  prohpitions  are  set 
forth  in  5  925.5. 

§  925.2    Boundary. 

The  Olympic  Coast  Rational  Marine 

Sanctuary  consists  of  en  area  of 
approximately  2,805  square  nautical 
miles  of  coastal  and  o^ean  waters,  and 
the  submerged  lands  liiereunder,  off  the 
central  and  northern  ooast  of 
Washington.  The  Sanctuary  boundary 
extends  from  Koitlah  point  due  north  to 
the  United  States/Caijada  International 
boundary.  The  Sanctu  ary  boundary  then 
follows  the  U.S./Cana  da  international 
boundary  seaward  to  the  100  fathom 
isobath.  The  seaward  boundary  of  the 
Sanctuary  approximai  es  the  100  fathom 
isobath  from  the  U.S./ Canada 
international  boundar  ,r  to  a  point  due 
west  of  the  mouth  of  t  le  Copalis  River, 
cutting  across  the  hea  is  of  Nitinat,  )uan 
de  Fuca,  and  Quinaulf  Canyons.  The 
southern  boundary  of  the  Sanctirary 
follows  latitude  47*  Oh  N  to  flie  mean 
high  water  line,  so  as  lo  incorporate  the 
Copalis  National  Wilqlife  Refuge  into 
the  Sanctuary.  The  coastal  boundary  of 
the  Sanctuary  is  the  nlean  high  water 
line  extendii^  up  rivers  to  the  point  of 
tidal  influence.  Howeyer,  when  adjacent 
to  native  American  reservations,  the 
coastal  boundary  extends  to  the  mean 
lower  low  water  line.  Cutting  across  the 
mouths  of  any  rivers,  rhe  precise 
boundary  of  the  Sanci  uary  appears  in 
appendix  I  to  this  par* . 

§925.3    Peflntttont. 

(a]  Act  means  Title  H  of  the  Marine 
Protection.  Research,  md  Sanctuaries 
Act  of  1972.  as  amendi  id  (16  U.S.C. 
111431  et  seq.]. 

[h]  Administrator  o  ■  Under  Secretary 
means  the  Administrs  tor  of  the  National 
Oceanic  and  Atmospl  eric 
Administration/Unde '  Secretary  of 
Commerce  for  Oceani  and  Atmosphere. 

(c)  Assistant  Admir  istrator  means  the 
Assistant  Administrai  or  for  Ocean 
Services  and  Coastal  Zone 
Management,  Nationt  1  Oceanic  and 
Atmospheric  Adminisitration. 

(d)  Director  means  the  Director  of  the 
Office  of  Ocean  and  (toastal  Resource 
Management,  National  Oceanic  and 
Atmospheric  Admini^ation. 


(e)  Commercial  vessel  means  any 
vessel  engaged  in  the  trade  of  carrying 
cargo,  including,  but  not  limited  to: 
tankers  and  other  bulk  carriers  and 
barges;  vessels  used  in  seismic  surveys; 
and  vessels  engaged  in  the  trade  of 
servicing  offshore  installations. 

(f)  Effective  date  of  Sanctuary 
designation  means  the  date  this  part 
implementing  the  designation  of  the 
Sanctuary  becomes  effective. 

(g)  Historical  resource  means  a 
resource  possessing  historical,  cultural, 
archaeological  or  paleontological 
significance,  including  sites,  structures, 
districts,  and  objects  significantly 
associated  with,  or  representative  of, 
earlier  people,  cultures,  and  human 
activities  and  events. 

(h)  Injure  means  change  adversely, 
either  in  the  long-  or  short-term,  a 
chemical,  biological,  or  physical 
attribute  of,  oi;  the  viability  of.  To 
"injure"  therefore  includes,  but  is  not 
limited  to,  to  cause  the  loss  of  and  to 
destroy. 

(i)  Person  means  any  private 
individual,  partnership,  corporation,  or 
other  entity;  or  any  officer,  employee. 
agent,  department,  agency,  or 
instrumentality  of  the  Federal 
Government,  or  any  State  or  local  unit 
of  government,  or  of  any  foreign 
government. 

(j)  Sanctuary  means  the  Olympic 
Coast  National  Marine  Sanctuary. 

(k)  Sanctuary  quality  means  a 
particular  and  essential  characteristic  of 
the  Sanctuary,  including,  but  not  limited 
to.  water  quality  and  air  quality. 

(1)  Sanctuary  resource  means  any 
living  or  nonliving  resource  of  the 
Sanctuary  that  contributes  to  its 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
aesthetic  value,  including,  but  not 
limited  to.  the  substratum,  invertebrates, 
algae,  plankton,  fish,  seabirds,  marine 
reptiles,  marine  mammals,  and  historical 
resources. 

(m)  Taking  any  marine  reptile,  marine 
mammal,  or  seabird  means  harassing, 
hunting,  capturing,  collecting,  or  killing, 
or  attempting  to  harass,  hunt,  capture, 
collect,  or  kill,  any  marine  reptile, 
marine  mammal,  or  seabird.  including, 
but  not  limited  to,  any  of  the  following 
activities:  collecting  dead  marine 
reptiles,  marine  mammals,  or  seabirds, 
or  parts  thereof;  restraining  or  detaining 
any  marine  reptile,  marine  mammal,  or 
seabird,  no  matter  how  temporary; 
tagging  a  marine  reptile,  marine 
mammal,  or  seabird;  feeding  a  marine 
reptile  or  marine  mammal;  operating  an 
aircraft  or  vessel,  or  doing  any  other  act, 
that  results  in  the  disturbance  or 
molestation  of  marine  reptiles,  marine 
mammals,  or  seabirds. 


(n)  Vessel  means  watercraft  of  any 
description  capable  of  being  used  as  a 
means  of  transportation  in  the  waters  of 
the  Sanctuary. 

(0)  Other  terms  appearing  in  this  part 
are  defined  at  15  CFR  922.2  or  in  the  Act. 

§925.4    AHowwl  adMtiM. 

AH  activities  except  those  prohibited 
by  S  925.5  may  be  undertaken  subject  to 
any  emergency  regulation  promulgated 
pursuant  to  I  925.6  and  all  prohibitions, 
restrictions,  and  conditions  validly 
imposed  by  any  other  authority  of 
competent  jurisdiction.  If  any  valid 
regulation  issued  by  any  Federal,  State, 
or  local  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Director  or 
designee  as  more  protective  of 
Sanctuary  resources  and  qualities  shall 
govern. 

§925.5    Prohibited  activities. 

(a]  Except  as  specified  in  paragraphs 
(c)  through  (h)  of  this  section,  the 
following  activities  are  prohibited  and 
thus  unlawful  for  any  person  to  conduct 
or  cause  to  be  conducted: 

(1)  Exploring  for.  developing,  or 
producing  oil,  gas,  or  minerals  in  the 
Sanctuary.  This  prohibition  will  be 
reviewed,  pursuant  to  the  notice-and- 
comment  rulemaking  process  provided 
in  the  Administrative  Procedure  Act, 
after  the  year  2000  and  the  completion  of 
environmental  studies  on  the  impacts  of 
oil  and  gas  activities  on  Sanctuary 
resources  and  qualities; 

(2)  Discharging  or  depositing,  except 
for  valid  law  enforcement  purposes, 
within  the  Sanctuary,  any  material  or 
other  matter  except: 

(i)  Fish,  fish  parts,  chumming 
materials  or  bait  used  in,  or  resulting 
fi^m.  normal  fishing  operations  in  the 
Sanctuary; 

(ii)  Biodegradable  effluents  incidental 
to  vessel  use  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  section  312  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended  (33  U.S.C.  1322); 

(iii)  Water  generated  by  routine  vessel 
operations  [e.g.,  cooling  water,  deck 
washdov^n,  and  graywater  as  defined  by 
section  312  of  the  Federal  Water 
Pollution  Control  Act.  as  amended  (33 
U.S.C.  1322).  excluding  bilge  pumping;  or 

(iv)  Engine  exhaust 

(3)  Discharging  or  depositing,  except 
for  valid  law  enforcement  purposes, 
outside  the  Sanctuary,  any  material  or 
other  matter,  other  than  those  listed  m 
paragraphs  (a)(2)  (i)  through  (iv)  of  this 
section,  that  subsequently  enter  the 
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Sanctuary  and  injure  a  Sanctuary 
resource  or  quality; 

(4)  Moving,  possessing  or  injuring,  or 
attempting  to  move,  possess,  or  injure, 
except  for  valid  law  enforcement 
purposes,  a  Sanctuary  historical 
resource.  This  prohibition  does  not 
apply  to  accidental  moving,  possession 
or  injury  during  normal  fishing 
operations; 

(5)  Drilling  into,  dredging,  or  otherwise 
altering  the  seabed  of  the  Sanctuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material,  or  other  matter  on 
the  seabed  of  the  Sanctuary.  This 
prohibition  does  not  apply  if  any  of  the 
above  results  from:  valid  law 
enforcement  activities,  anchoring 
vessels,  normal  fishing  operations, 
routine  harbor  maintenance,  installation 
of  navigation  aids,  maintenance  of 
mariculture  operations  existing  as  of  the 
elective  date  of  this  part,  or  the 
construction  of  docks  and  piers; 

(6)  Taking  any  marine  reptile,  marine 
mammal,  or  seabird  in  or  above  the 
Sanctuary,  except  as  permitted  by 
regulations  promulgated  under  the 
Marine  Mammal  Protection  Act 
(MMPA),  the  Endangered  Species  Act 
(ESA),  and  the  Migratory  Bird  Treaty 
Act  (MBTA);  and 

(7)  Flying  motorized  aircraft  at  less 
than  1000  feet  above  the  Sanctuary 
within  one  nautical  mile  of  the  coastal 
boundary  of  the  Sanctuary  and  the 
Flattery  Rocks,  Quillayute  Needles,  and 
Copalis  National  Wildlife  Refuges, 
except  for  valid  law  enforcement 
puiposes. 

(b)  The  prohibitions  in  paragraph  (a) 
of  this  section  apply  to  United  States- 
flag  vessels  and  to  persons  who  are 
citizens,  nationals  or  resident  aliens  of 
the  United  States;  and  to  foreign-flag 
vessels  and  persons  not  citizens, 
nationals,  or  resident  aliens  of  the 
United  States  to  the  extent  consistent 
with  generally  recognized  principles  of 
international  law,  and  in  accordance 
with  treaties,  conventions,  and  other 
agreements  to  which  the  United  States 
is  a  party. 

(cj  The  prohibitions  in  paragraphs 
(a)(2)  through  (a)(7)  of  this  section  do 
not  apply  to  any  activity  necessary  to 
respond  to  an  emergency  threatening 
life,  property,  or  the  environment. 

(d)(1)  The  prohibitions  in  paragraphs 
(a)(2)  through  (a)(7)  of  this  section  do 
not  apply  to  activities  being  carried  out 
by  the  Department  of  Defense  as  of  the 
effective  date  of  Sanctuary  designation. 
Such  activities  shall  be  carried  out  in  a 
manner  that  minimizes  any  adverse 
impact  on  Sanctuary  resources  and 
qualities.  The  prohibitions  in  paragraphs 
(a)(2)  through  (a)(7)  of  this  section  do 
not  apply  to  any  new  activities  carried 


out  by  the  Department  of  Defense  that 
do  not  have  the  potential  for  any 
significant  adverse  impacts  on 
Sanctuary  resources  or  qualities.  Such 
activities  shall  be  carried  out  in  a 
manner  that  minimizes  any  adverse 
impact  on  Sanctuary  resources  and 
qualities.  New  activities  with  the 
potential  for  significant  adverse  impacts 
on  Sanctuary  resources  or  qualities  may 
be  exempted  from  the  prohibitions  in 
paragraphs  (a)(2)  through  (a)(7)  by  the 
Director  or  designee  after  consultation 
between  the  Director  or  designee  and 
the  Department  of  Defense.  If  it  is 
determined  that  an  activity  may  be 
carried  out.  such  activity  shall  be 
carried  out  in  a  manner  that  minimizes 
any  adverse  impact  on  Sanctuary 
resources  and  qualities. 

(2)  In  the  event  of  threatened  or  actual 
destruction  of,  loss  of.  or  injury  to  a 
Sanctuary  resource  or  quality  resulting 
from  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings, 
caused  by  a  component  of  the 
Department  of  Defense,  the  cognizant 
component  shall  prompUy  coordinate 
with  the  Director  or  designee  for  the 
purpose  of  taking  appropriate  actions  to 
respond  to  and  mitigate  the  harm  and,  if 
possible,  restore  or  replace  the 
Sanctuary  resource  or  quality. 

(e)  The  prohibitions  in  paragraphs 
(a)(2)  through  (a)(7)  of  this  section  do 
not  apply  to  any  activity  executed  in 
accordance  with  the  scope,  purpose, 
terms,  and  conditions  of  a  National 
Marine  Sanctuary  permit  issued 
pursuant  to  S  925.8  of  this  part  or  a 
Special  Use  permit  issued  pursuant  to 
Section  310  of  the  Act. 

(f)  The  prohibitions  in  paragraphs 
(a)(2)  through  (a)(7)  of  this  section  do 
not  apply  to  any  activity  authorized  by  a 
valid  lease,  permit,  license,  approval,  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal,  State,  or 
local  authority  of  competent  jurisdiction, 
or  by  any  valid  right  of  subsistence  use 
or  access  in  existence  on  the  effective 
date  of  Sanctuary  designation,  provided 
that  the  owner  or  holder  of  such 
authorization  or  right  complies  with 

§  925.0  and  complies  with  any  terms  and 
conditions  on  the  exercise  of  such 
authorization  or  right  imposed  by  the 
Director  or  designee  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

-    (g)  The  prohibitions  in  paragraphs 
(a)(2)  through  (a)(7)  of  this  section  do 
not  apply  to  any  activity  authorized  by 
any  lease,  permit,  license,  approval,  or 
other  authorization  issued  after  the 
effective  date  of  Sanctuary  designation, 
provided  that  the  applicant  complies 
with  §  925.10.  the  Director  or  designee 


notifies  the  applicant  and  the 
authorizing  agency  that  he  or  she  does 
not  object  to  issuance  of  the 
authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

^h)  Notwithstanding  paragraphs  (e). 
(f),  and  (g)  of  this  section,  in  no  event 
may  the  Director  or  designee  issue  a 
National  Marine  Sanctuary  permit  under 
S  925.8  or  a  Special  Use  permit  under 
section  310  of  the  Act  authorizing,  or 
otherwise  approve,  the  exploration  for,, 
development,  or  production  of  oil,  gas  or 
minerals  in  any  area  of  the  Sanctuary 
for  which  the  exploration  for. 
development,  or  production  of  oil,  gas  or 
minerals  is  prohibited  by  paragraph 
(a)(1)  of  this  section.  Any  leases, 
licenses,  permits,  approvals,  or  other 
authorizations  authorizing  the 
exploration,  development,  or  production 
of  oil,  gas  or  minerals  in  the  Sanctuary 
issued  after  the  effective  date  of 
Sanctuary  designation  shall  be  invalid 
with  respect  to  any  area  of  the 
Sanctuary  for  which  the  exploration  for, 
development,  or  production  of  oil,  gas  or 
minerals  is  prohibited  by  paragraph 
(a)(1)  of  this  section. 

9  925.6    Emergency  regulations. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of.  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk  of 
such  destruction,  loss  or  injury,  any  and 
all  activities  are  subject  to  immediate 
temporary  regulation,  including 
prohibition. 

S  925.7    PenaWe*  for  commtoslon  of 
prohibited  acts. 

(a)  Each  violation  of  the  Act.  any 
regulation  in  this  Part,  or  any  permit 
issued  pursuant  thereto,  is  subject  to  a 
civil  penalty  of  not  more  than  $50,000. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  violation. 

(b)  Regulations  setting  forth  the 
administrative  procedures  governing  the 
assessment  of  civil  penalties, 
enforcement  hearings  and  appeals, 
permit  sanctions  and  denials  for 
enforcement  reasons,  and  the  issuance 
of  written  warnings  are  set  forth  in  15 
CFR  part  904. 

(c)  Under  section  312  of  the  Act.  any 
person  who  destroys,  causes  the  loss  ot. 
or  injures  any  sanctuary  resource  is 
liable  to  the  United  States  for  response 
costs  and  damages  resulting  from  such 
destruction,  loss,  or  injury,  and  any 
vessel  used  to  destroy,  cause  the  loss  of. 
or  injure  any  sanctuary  resource  is 
liable  in  rem  to  the  United  States  for 
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response  costs  and  damages  resulting 
from  such  destruction^  loss,  or  injury. 

§925.8    National  Marine  Sanctuary  ptrmtts; 
applicatkMi  procaduTM  and  laawanca 


IMI 


(a)  A  person  may  conduct  an  activity 
otherwise  prohibited  %y  5  925.5(a)  (2) 
through  (7)  if  such  activity  is  conducted 
in  accordance  with  th  i  scope,  purpose, 
terms  and  conditions  >f  a  permit  issued 
under  this  section. 

(b)  Applications  for'such  permits 
should  be  addressed  tp  the  Director  of 
the  Office  of  Ocean  aad  Coastal 
Resource  Management;  ATTN: 
Sanctuaries  and  Reserves  Division, 
OfHce  of  Ocean  and  Qoastal  Resource 
Management.  Nation^  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  1825  i  Connecticut 
Avenue,  NW.,  Washii  gton,  DC  20235. 
An  application  must  i  iclude  a  detailed 
description  of  the  proj  (osed  activity 
including  a  timetable  or  completion  of 
the  activity  and  the  e(  uipment. 
personnel,  and  methoi  iology  to  be 
employed.  The  qualifi  :ations  and 
experience  of  all  pers^  innel  must  be  set 
forth.  The  application  must  set  forth  the 
potential  effects  of  thii  activity,  if  any. 
on  Sanctuary  resourc(  s  and  qualities. 
Copies  of  all  other  rec  uired  licenses, 
permits,  approvals,  oi  other 
authorizations  must  b?  attached. 

(c)  Upon  receipt  of  i  complete 
application,  the  Direc  or  or  designee 
may  request  such  adc  tional  information 
from  the  applicant  as  le  or  she  deems 
necessary  to  act  on  th  e  application  and 
may  seek  the  views  o  any  persons. 

(d)  The  Director,  at  lis  or  her 
discretion,  may  issue  j  permit,  subject 
to  such  terms  and  cor  ditions  as  deemed 
appropriate,  to  condu  :t  an  activity 
otherwise  prohibited  )y  §  925.5(a)  (2) 
through  (7),  if  the  Dire  ctor  Hnds  that  the 
activity  will:  further  n  isearch  related  to 
Sanctuary  resources:  urther  the 
educational,  natural  c  r  historical 
resource  value  of  the  sanctuary;  further 
salvage  or  recovery  o  )erations  in  or 
near  the  Sanctuary  in  connection  with  a 
recent  air  or  marine  c  isualty;  assist  in 
managing  the  Sanctuf  ry;  or  further 
salvage  or  recovery  o  jerations  in 
connection  with  an  alandoned 
shipwreck  in  the  San(  tuary,  tide  to 
which  is  held  by  the  S  tate  of 
Washington.  In  decid  ng  whether  to 
issue  a  permit,  the  Dii  ector  shall 
consider  such  factors  as:  the 
professional  qualifica  tions  and  financial 
ability  of  the  applicai  t  as  related  to  the 
proposed  activity;  the  duration  of  the 
activity  and  the  dura  I  ion  of  its  ejects, 
the  appropriateness  cf  the  methods  and 
procedures  proposed  oy  the  applicant 
for  the  Conduct  of  the  activity:  the  extent 


to  which  the  conduct  of  the  activity  may 
diminish  or  enhance  Sanctuary 
resources  and  qualities;  the  cumulative 
effects  of  the  activity;  and  the  end  value 
of  the  activity.  In  addition,  the  Director 
may  consider  such  other  factors  as  he  or 
she  deems  appropriate. 

(e)  A  permit  issued  pursuant  to  this 
section  is  nontransferable. 

(f)  The  Director  may  amend,  suspend, 
or  revoke  a  permit  issued  pursuant  to 
this  section  or  deny  a  permit  application 
pursuant  to  this  sectioa  in  whole  or  in 
part,  if  it  is  determined  that  the 
permittee  has  acted  in  violation  of  the 
terms  of  the  permit  or  of  this  part  or  for 
other  good  cause.  Any  such  action  shall 
be  communicated  in  writing  to  the 
permittee  or  applicant  and  shall  set 
forth  the  rea3on(8)  for  the  action  taken. 
Procedures  governing  permit  sanctions 
and  denials  for  enforcement  reasons  are 
set  forth  in  subpart  D  of  15  CFR  part  904. 

(g)  It  shall  be  a  condition  of  any 
permit  issued  that  the  permit,  or  a  copy 
thereof,  be  displayed  on  board  all 
vessels  or  aircraft  used  in  the  conduct  of 
the  activity. 

(h)  The  Director  or  designee  may 
make  it  a  condition  of  any  permit  issued 
that  any  information  obtained  under  the 
permit  be  made  available  to  the  public. 

(i)  The  Director  or  designee  may  make 
it  a  condition  of  any  permit  issued  that  a 
NOAA  official  be  allowed  to  observe 
any  activity  conducted  under  the  permit 
and/or  that  the  permit  holder  submit 
one  or  more  reports  on  the  status, 
progress,  or  results  of  any  activity 
authorized  by  the  permit. 

(j)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  permit  may 
appeal  the  denial,  conditioning, 
amendment,  suspension,  or  revocation 
of  the  permit  in  accordance  with  the 
procedures  set  forth  in  S  925.11. 

§  92S.9    Certification  of  pre-existtng 
leases,  Rcertaes,  permlta,  approvala,  otiwr 
auttwrizatlona,  or  rfglrts  to  conduct  a 
proNbMad  acttvtty. 

(a)  The  prohibitions  set  forth  in 
S  925.5(a]  (2)  through  (7)  do  not  apply  to 
any  activity  authorized  by  a  valid  lease, 
permit,  license,  approval  or  other 
authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal,  State,  or 
local  authority  of  competent  jurisdiction, 
or  by  any  valid  right  of  subsistence  use 
or  access  in  existence  on  the  effective 
date  of  Sanctuary  designation,  provided 
that: 

(1)  The  holder  of  such  authorization  or 
right  notifies  the  Director  or  designee,  in 
writing,  within  90  days  of  the  effective 
date  of  Sanctuary  designation,  of  the 
existence  of  such  authorization  or  right 


and  requests  certification  of  such 
authorization  or  right; 

(2)  The  holder  complies  with  the  other 
provisions  of  this  section:  and 

(3)  The  holder  complies  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  as  a 
condition  of  certification,  by  the 
Director  or  designee,  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

(b)  The  holder  of  a  valid  lease,  permit, 
license,  approval  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal.  State  or  local  authority  of 
competent  jurisdiction,  or  of  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  authorizing  an 
activity  prohibited  by  S  925.5(a]  (2) 
through  (7)  may  conduct  the  activity 
without  being  in  violation  of  {  92S.5(a) 
(2)  through  (7),  pending  final  agency 
action  on  his  or  her  certification  request, 
provided  the  holder  is  in  compliance 
with  this  section. 

(c)  Any  holder  of  a  valid  lease,  permit, 
license,  approval  or  other  authorization 
in  existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal.  State  or  local  authority  of 
competent  jurisdictioa  may  request  the 
Director  or  designee  to  issue  a  finding  as 
to  whether  the  activity  for  which  an 
authorization  has  been  issued  is 
prohibited  under  9  925.5(a)  (2)  through 
(7). 

(d)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 
Director.  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue,  NW.,  Washington,  DC  20235.  A 
copy  of  the  lease,  permit,  license, 
approval  or  other  authorization  must 
accompany  the  request. 

(e)  The  Director  or  designee  may 
request  additional  information  from  the 
certification  requester  as  or  he  deems 
necessary  to  condition  appropriately  the 
exercise  of  the  certified  authorization  or 
right  to  achieve  the  purposes  for  which 
the  Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the 
request.  The  Director  or  designee  may 
seek  the  views  of  any  persons  on  the 
certification  request 

(f)  The  Director  or  designee  may 
amend  any  certification  made  under  thia 
section  whenever  additional  information 
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becomes  available  (ustifying  such  an 
amendment. 

(g]  The  Director  or  deaignee  shall 
communicate  any  decision  on  a 
certification  request  or  any  action  taken 
with  respect  to  any  certificatioa  made 
under  this  section,  in  writing,  to  both  the 
holder  of  the  certified  lease,  pennit, 
license,  approval,  other  authorization  or 
right,  and  the  isming  agency,  and  shall 
set  forth  the  reason(s)  for  the  decisioo  or 
action  taken. 

(h)  Any  time  limit  prescribed  in  or 
established  under  this  section  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in  S  925.11. 

(j)  Any  amendment,  renewal  or 
extension  not  in  existence  as  of  the  date 
of  Sanctuary  designation  of  a  lease, 
permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  S  925.10. 

S92S.10    NotHlcation  and  review  Of 
appHcatlona  for  leaaes,  Ncenaas,  panntta, 
approvala,  or  other  auttMrtzatkNis  to 
conduct  a  proMt>tted  activity. 

(a)  The  prohibitions  set  forth  in 

S  925.5(a)  (2)  through  [7]  do  not  apply  to 
any  activity  authorized  by  any  valid 
lease,  pennit,  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal,  State  or  local  authority  of 
competent  jurisdiction,  provided  that: 

(1)  The  applicant  notifies  the  Director 
or  designee,  in  writing,  of  the 
application  for  (or  for  an  amendment  to, 
for  a  renewal  of,  or  for  an  extension  of) 
such  authorization  within  fifteen  (15) 
days  of  the  date  of  application  or  of  the 
effective  date  of  Sanctuary  designation, 
whichever  is  later; 

(2)  The  applicant  is  in  compliance 
with  the  other  provisions  of  this  section; 

(3)  The  Director  or  designee  notifies 
the  applicant  and  authorizing  agency 
that  he  or  she  does  not  object  to 
issuance  of  (or  the  amendment  to,  the 
renewal  of,  or  the  extension  of)  the 
authorization:  and 

(4)  The  applicant  complies  with  any 
terms  and  conditions  the  Director  or 
designee  deems  necessary  to  protect 
Sanctuary  resources  and  qualities. 

(b)  Any  potential  applicant  for  (or  for 
an  amendment  to.  for  a  renewal  of,  or 
for  an  extension  of)  a  lease,  permit. 
Ucense.  approval  or  other  authorization 
from  any  Federal,  State  or  local 
authority  may  request  the  Director  or 
designee  to  issue  a  fmding  as  to  whether 
the  activity  for  which  an  application  is 
intended  to  be  made  is  prohibited  by 

§  925.5(8)  (2)  through  {7). 


(c)  Notifications  of  Tilings  for 
applications  and  request*  for  Rndinge 
shottld  be  addressed  to  the  Director, 
OfRce  of  Ocean  and  Coasta)  Reaoorce 
Management  ATTN:  Scmctuaries  and 
Reserves  Division,  CMfice  of  Ocean  and 
Coastal  Reeourca  Management, 
Nationa)  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration,  182S  Comtecticut 
Avenue,  NW..  Wasiiington.  DC  2023S.  A 
copy  of  the  application  must  accompany 
the  notiHcation. 

(d)  The  Director  or  designee  may 
request  additional  information  from  the 
applicant  as  he  or  she  deems  necessary 
to  determine  whether  to  object  to 
issuance  of  such  lease,  license,  permit, 
approval  or  other  authorization  (or  to 
issuance  of  an  amendment  to.  or  to  the 
extension  or  renewal  of  such 
authorization),  or  what  terms  and 
conditions  are  necessary  to  protect 
Sanctuary  resources  and  qualities.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the 
request.  The  Director  or  designee  may 
seek  the  views  of  any  persons  on  the 
application. 

(e)  The  Director  or  designee  shall 
notify,  in  writing,  the  agency  to  which 
application  has  been  made  of  his  or  her 
review  of  the  application  and  possible 
objection  to  issuance.  After  review  of 
the  application  and  information  received 
with  respect  thereto,  the  Director  or 
designee  shall  notify  both  the  agency 
and  applicant,  in  writing,  whether  he  or 
she  has  an  objection  to  issuance, 
extension,  or  renewal  and  what  terms 
and  conditions  he  or  she  deems 
necessary  to  protect  Sanctuary 
resources  and  qualities.  The  Director  or 
designee  shall  state  the  reasons  for  any 
objection  or  the  reason(8]  why  any 
term(s)  and  condition(s]  are  deemed 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

(f)  The  Director  or  designee  may 
amend  the  terms  and  conditions  deemed 
necessary  to  protect  Sanctuary 
resources  and  qualities  whenever 
additional  information  becomes 
available  justifying  such  an  amendment. 

(g)  Any  time  limit  prescribed  in  or 
established  under  this  section  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(h)  The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by.  the  Director,  to  the 
Assistant  Administrator  or  designee  in 
accordance  with  the  procedure  set  forth 
in  §  925.11. 

§025.11    Appaala  of  admlniatiative  action, 
(a)  Except  for  permit  actions  taken  for 
enforcement  reasons  [see  subpart  D  of 


15  CFR  part  904  for  applicable 
procedures),  an  applicant  for.  or  a 
bolder  ei  a  §  925.8  National  Marine 
Sanctuary  permit  an  appbcant  for.  or 
holder  ot,  a  section  310  of  the  Act 
Special  Use  pennit  a  i  92S.9 
certification  requester,  or  a  i  t2S.10 
applicant  (hereinafter  appellant)  may 
appeal  to  the  Assistant  Ac^iinistratoror 
designee: 

(1)  The  grant  denial,  conditioning, 
amciodment  suspension,  or  revocation 
by  the  Director  or  designee  of  a  National 
Marine  Sanctuary  or  Special  Uae  permit; 

(2)  The  conditioning,  amendment 
suspension,  or  revocation  of  a 
certification  under  §  925.9;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  S  925.10. 

(b)  An  appeal  under  paragraph  (a)  of 
this  section  should  be  in  writing,  state 
the  action(8)  appealed  and  the  rea8on(s) 
for  the  appeal,  and  be  received  within  30 
days  of  the  action(s)  by  the  Director  or 
designee.  Appeals  should  be  addressed 
to  the  Assistant  Administrator,  Office  of 
Ocean  and  Coastal  Resource 
Management,  ATTN:  Sanctuaries  and 
Reserves  Division.  Office  of  Ocean  and 
Coastal  Resource  Management, 
National  Ocean  Service.  National 
Oceanic  and  Atmospheric 
Administration,  1625  Connecticut 
Avenue.  NW.,  Washington,  DC  20235, 

(c)  While  the  appeal  is  pending, 
appellants  requesting  certification 
pursuant  to  §  925.9  who  are  in 
compliance  with  such  section  may 
continue  to  conduct  their  activities 
without  being  in  violation  of  the 
prohibitions  in  §  925.5(a)  (2)  through  (7). 
All  other  appellants  may  not  conduct 
their  activities  without  being  subject  to 
the  prohibitions  in  S  925.5(a). 

(d)  The  Assistant  Administrator  or 
designee  may  request  the  appellant  to 
submit  such  information  as  the 
Assistant  Administrator  or  designee 
deems  necessary  in  order  for  him  or  her 
to  decide  the  appeal.  The  information 
requested  must  be  received  by  the 
Assistant  Administrator  or  designee 
within  45  days  of  the  postmark  date  of 
the  request.  The  Assistant 
Administrator  may  seek  the  views  of 
any  other  persons.  The  Assistant 
Administrator  or  designee  may  hold  an 
informal  hearing  on  the  appeal.  If  the 
Assistant  Administrator  or  designee 
determines  that  an  informal  hearing 
should  be  held,  the  Assistant 
Administrator  or  designee  may 
designate  an  officer  before  whom  the 
hearing  shall  be  held.  The  hearing 
officer  shall  give  notice  in  the  Federal 
Register  of  the  time,  place,  and  subject 
matter  of  the  hearing.  The  appellant  and 
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the  Director  or  designee  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such' material  and  present 
such  arguments  |>s  deemed  appropriate 
by  the  hearing  ojficer.  Within  60  days 
after  the  record  or  the  hearing  closes, 
the  hearing  offic  ;r  shall  recommend  a 
decision  in  writing  to  the  Assistant 
Administrator  oi  designee. 

(e)  The  Assist  int  Administrator  or 
designee  shall  d  !cide  the  appeal  using 
the  same  regulal  ory  criteria  as  for  the 
I  £  nd  shall  base  the 
1  an  the  record  before  the 


initial  decision 
appeal  decision 


991 


IMI 


Director  and  any  information  submitted 
regarding  the  appeal,  and.  if  a  hearing 
has  been  held,  on  the  record  before  the 
hearing  officer  and  the  hearing  officer's 
recommended  decision.  The  Assistant 
Administrator  or  designee  shall  notify 
the  appellant  of  the  final  decision  and 
the  reason(s)  therefore  in  writing.  The 
Assistant  Administrator  or  designee's 
decision  shall  constitute  final  agency 
action  for  the  purposes  of  the 
Administrative  Procedure  Act. 

(f)  Any  time  limit  prescribed  in  or 
established  under  this  section  other  than 


the  30  day  limit  for  filing  an  appeal  may 
be  extended  by  the  Assistant 
Administrator,  designee,  or  hearing 
officer  for  good  cause. 

Appendix  I  to  Part  925— Olympic  Coast 
National  Marine  Sanctuary  Boundary 
Coordinates 

Note:  Appendix  1  will  set  forth  the  precise 
boundary  based  on  the  comments  received 
on  the  DEIS/MP. 
[FR  Doc.  91-22565  Filed  9-19-91;  &45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Public  Hearings  on  ttie  Draft 
Environmental  Impact  Statement/ 
Management  Plan  for  ttie  Proposed 
Olympic  Coast  National  Marine 
Sanctuary 

agency:  O^ice  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
.  Commerce  (DOC). 
action:  Notice. 

summary:  NOAA,  pursuant  to  section 
205(a)(4)  of  Public  Law  100-627,  and  as 
required  by  section  304(a)(3)  of  Public 
Law  92-532,  as  amended,  is  proposing  to 
designate  an  approximately  2,605  square 
nautical  mile  area  of  coastal  and  ocean 
waters,  and  the  submerged  lands 
thereunder,  off  the  Olympic  Peninsula  of 
the  State  of  Washington  as  a  National 
Marine  Sanctuary.  This  notice 
announces  NOAA's  intent  to  hold  public 
hearings  on  a  Draft  Environmental 
Impact  Statement/Management  Plan 
(DEIS/MP)  for  the  proposed  Olympic 
Coast  National  Marine  Sanctuary.  The 
purpose  of  the  hearings  is  to  receive  the 
views  of  interested  parties  on  the 
proposed  designation  and  the  DEIS/MP. 
The  views  expressed  at  these  hearings, 
as  well  as  written  comments  received  on 
the  DEIS/MP,  will  be  considered  in  the 
preparation  of  the  Final  Environmental 
Impact  Statement/Management  Plan 
(FEIS/MP). 

DATES:  The  hearings  will  be  held  on 
November  6, 1991,  from  7  to  10  p.m.  at 
Peninsula  Community  College,  1502  East 
Lauridsen  Blvd.,  Port  Angeles, 
Washington;  on  November  7, 1991,  from 
7  to  10  p.m.  at  NOAA  Administration 
Auditorium,  Building  9,  7600  Sandpoint 
Way  NE..  Seattle,  Washington;  on 
November  12, 1991,  from  7  to  10  p.m.  at 
the  General  Administration  Building, 
Auditorium,  11th  and  Columbia, 
Olympia,  Washington;  on  November  13, 
1991,  from  7  to  10  p.m.  at  Grays  Harbor 
Community  College,  1620  E.P.  Smith 
Drive,  Room  220,  Aberdeen, 
Washington;  on  November  14, 1991, 
from  7  to  10  p.m.  at  Peninsula  Church 
Center,  5000  N  Street,  Seaview, 
Washington;  and  on  November  20, 1991 
from  1  to  4  p.m.  at  room  4830,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC.  All  interested  persons  are  invited  to 
attend. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Mr.  Rafael  V.  Lopez,  Regional  Manager, 


or  Mr.  Chris  Ostrom,  Senior  Project 
Manager,  Sanctuaries  and  Reserves 
Division,  O^ice  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  1825 
Connecticut  Avenue.  N.W.,  Suite  714, 
Washington,  DC  20235,  (202/606-4126); 
or  Ms.  Linda  Maxson,  On-site  Liaison, 
Sanctuaries  and  Reserves  Division, 
National  Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way, 
NE.,  Seattle,  WA  98115,  (206/526-€304). 
Copies  of  the  DEIS/MP  are  available 
upon  request  to  the  Sanctuaries  and 
Reserves  Division. 

SUPPtfMENTARY  information:  In  the 
Federal  Register  on  March  13, 1989, 
NOAA  announced  the  Western 
Washington  Outer  Coast  as  an  active 
candidate  for  National  Marine 
Sanctuary  Designation  and  the  intent  to 
prepare  a  DEIS/MP  and  to  hold  public 
scoping  meetings  on  the  proposal  to 
designate  the  Western  Washington 
Outer  Coast  as  a  National  Marine 
Sanctuary  (54  FR  10398).  The 
announcement  also  described  the  study 
area,  the  natural  resources,  human  uses, 
existing  protection  of  marine  resources 
and  the  designation  process  for  the 
proposed  Sanctuary. 

NOAA  has  prepared  the  DEIS/MP  in 
accordance  with  the  National  Marine 
Sanctuary  Program  Regulations  (15  CFR 
Part  922);  and  published  in  the  Federal 
Register  on  September  20, 1991,  a  Notice 
of  Public  Availability  of  the  DEIS/MP; 
and  a  Notice  of  Proposed  Rule,  Notice  of 
Proposed  Designation  and  Summary  of 
Draft  Management  Plan.  Based  on  the 
analysis  of  information  collected  from 
the  public  scoping  meetings, 
consultations  with  Federal,  State  and 
local  agencies  and  research  scientists, 
among  others,  and  literature  review, 
NOAA  intends  to  designate  an 
approximately  2,605  square  nautical 
mile  (sq.  nmi)  area  of  coastal  and  ocean 
waters  on  the  Western  Washington 
Outer  Coast,  and  the  submerged  lands 
thereunder,  as  the  Olympic  Coast 
National  Marine  Sanctuary.  The 
preferred  boundary  alternative 
encompasses  the  coastal  and  ocean 
waters  over  the  continental  shelf  off  the 
Olympic  Peninsula,  extending  from  the 
U.S./Canada  EEZ  boundary,  westward 
to  the  edge  of  the  continental  shelf 
(approximating  the  100  fathom  depth 
contour,  but  including  the  heads  of 
submarine  canyons),  and  southward  to 
include  the  southern  tip  of  the  Copalis 
National  Wildlife  Refuge. 

Five  boundary  alternatives  (including 
the  preferred  alternative)  are  presented 
in  the  DEIS/MP.  The  smallest  boundary 
alternative  (approximately  392  sq.  nmi) 


encompasses  the  coastal  waters 
adjacent  to  Olympic  National  Park  and 
surrounding  the  Quillayute  Needles. 
Flattery  Rocks,  and  Copalis  National 
Wildlife  Refuges.  The  other  boundary 
alternatives  are  based  on  seaward 
expansions  to  the  50  fathom  and  100 
fathom  isobaths,  and  southerly 
expansions  to  the  mouth  of  the 
Columbia  River.  The  total  areas 
encompassed  range  from  approximately 
1,000  to  4.400  square  nautical  miles.  The 
environmental  consequences  of  each  of 
these  five  boundary  alternatives  are 
described  in  the  DEIS/MP. 

The  designation  of  the  Olympic  Coast 
area  as  a  National  Marine  Sanctuary 
would  provide  an  integrated  program  of 
resource  protection,  research  and 
education  to  assist  in  the  long-term 
management  and  protection  of  its 
resources.  Resource  protection  will 
involve  cooperation  with  other  agencies 
in  formulating  comprehensive  resource 
protection  policies  and  procedures 
including  the  enforcement  of  regulations. 

Seven  regulations  are  proposed 
governing:  hydrocarbon  and  mineral 
activities;  discharges  and  deposits  (both 
from  within  and  outside  of  Sanctuary 
boundariies);  overflights;  alteration  of  or 
construction  on  the  seabed  (including, 
but  not  limited  to  drilling  or  digging  into, 
or  dredging  the  seabed);  historical 
resources;  and  marine  mammals,  marine 
reptiles,  and  seabirds.  Commercial 
vessel  traffic  (other  than  fishing)  is 
potentially  subject  to  regulation. 
Alternatives  to  the  proposed  regulations 
include  status  quo  and  non-regulatory 
options. 

Research  planned  for  the  Sanctuary 
will  include  conducting  baseline  studies, 
as  well  as  monitoring,  analysis  and 
prediction  projects  to  provide 
information  needed  to  further 
understanding  of  marine  ecosystems, 
and  to  aid  in  resolving  management 
issues.  Education  programs  planned  for 
the  Sanctuary  will  be  directed  at 
improving  public  awareness  of  the 
Sanctuary's  resources  and  the  need  to 
manage  them  as  wisely  as  possible  to 
ensure  their  viability.  The  Sanctuaries 
and  Reserves  Division  (SRD)  is 
responsible  for  the  overall  management 
of  the  proposed  Sanctuary.  The  SRD, 
represented  by  an  on-site  Sanctuary 
Manager,  will  coordinate  its  on-site 
activities  through  cooperative 
agreements  with  the  State,  regional, 
local  and  other  Federal  agencies.  A 
Sanctuary  Advisory  Committee  (SAC) 
will  be  established  to  assist  the 
interested  groups  and  agencies  in 
participating  in  Sanctuary  management, 
and  advise  the  on-site  Sanctuary 
Manager.  The  SRD  will  determine  the 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Hdusing 

24  CFR  Parts  905  and  906 


(Dodtet  No.  R-91-1529 
RIN  No.  2577-AA90 


Section  5<h)  Homeovfnership  Program 
for  Public  and  Indian  I 


agency:  Office  of  the 

Secretary  for  Public 

HUD. 

action:  Interim  rule 


FR-2810-1-011 


Housing 

Assistant 
apd  Indian  Housing. 


1937  (Act).  It 
iich.  over  the  last 
3nt  has  been 
jressional 
liership 


SUMMARY:  This  interii  a  rule  adds  a 
regulatory  codificatio  »  of  the  Section 
5[h)  Homeownership  ^ogram  for  public 
and  Indian  housing,  u  ider  the  United 
States  Housing  Act  oJ 
reflects  the  way  in  wlj 
16  years,  the  Depai 
implementing  the  Cor 
mandate  for  homeoi 
opportunities  for  residents  of  public  and 
Indian  housing,  undei  sections  5(h]  and 
6(c)(4)(D)  of  the  Act,  i  vith  the  exception 
of  changes  in  replacei  nent  housing 
requirements,  as  necessary  to  conform 
to  legislation  that  wan  recently  enacted 
by  Congress.  This  ruli  >  emphasizes  the 
fact  that  strong  resident  involvement  in 
planning  and  implem(  intation  is  a 
practical  imperative  for  success,  and 
that  joint  undertakin*  by  Public 
Housing  Agencies  (PHAs)  or  Indian 
Housing  Authorities  (^HAs)  and 
residents  are  encouraged. 

This  rule  provides  Separate  regulatory 
codifications  for  Indian  housing  and 
public  housing,  as  appropriate  for  each. 
For  IHAs.  it  adds  a  nf  w  subpart  O  to  the 
Consolidated  Prograi^  Regulations  for 
Indian  Housing  (24  CfR  part  905);  for 
PHAs.  a  new  part  909  to  title  24.  The 
language  of  these  twd  versions  is 
identical,  excepting  only  appropriate 
distinctions  in  terminology  and 
phrasing,  and  in  refenences  to  applicable 
Federal  statutes  and  regulations  on 
nondiscrimination  and  civil  rights.  In 
general,  the  Section  5  h) 
Homeownership  Prof  ram  works  the 
same  way  for  both  PI  lAs  and  IHAs. 
DATES:  Effective  Dat« :  October  21. 1991. 

Comments  Due  Da  e:  November  19, 
1991. 

ADDRESSES:  Interestc  d  persons  are 
invited  to  submit  con  ments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  General  Coi  insel.  room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  204^0.  Communications 
should  refer  to  the  above  docket  number 


and  title.  A  copy  of  each  communication 
submitted  will  be  available  far  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  755-2575.  (This  is  not  a  toll-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Clerk  (202J  708-2084. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Wayne  Hunter,  Senior 
Homeownership  Programs  Advisor, 
Office  of  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Room  4118.  Washington,  DC  20410. 
Telephone  number,  voice  (20^  70&-4233, 
TDD  (202)  708-0850.  (These  are  not  toll- 
free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  OfHce  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  No  person  may  be  subjected 
to  a  penahy  for  failure  to  comply  with 
these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  nundier, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  thie 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  4&1 
Seventh  Street,  SW.,  room  10278. 
Washington.  DC  20410.  and  to  tbe  OfiBce 
of  Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Washington,  DC  20503. 

n.  Reason  for  Interim  Rule 

The  Department  believes  that  it  would 
be  in  the  public  interest  to  make  this 
rule  effective  on  an  interim  basis, 
subject  to  public  comment,  without  the 
delay  that  would  result  from  proposed 
rulemaking.  This  rule  does  not  involve 
major  changes  in  the  existing 
requirements  of  the  Section  5(h) 
Homeownership  Program,  except  for  the 
leplacement  housing  provisions  that  are 
mandated  by  statute.  It  will  not  result  in 
any  significant  change  in  the  way  that 
the  program  might  affect  PHAs,  IHAs, 
residents,  or  others;  consequently,  there 
is  no  potential  detriment  to  anyone.  On 
the  contrary,  this  regulatory  codification 
will  be  beneficial  to  all  interested 
parties  by  providing  a  definitive 
reference  for  their  use.  Participation  in 
this  program  is  at  the  discretion  of  each 
PHA  or  IHA,  in  consultation  with 
residents,  so  that  it  imposes  no 
requirements  on  those  PHAs  and  IHAs 
Aat  may  not  want  to  submit  proposed 
homeownership  plans.  For  those  PHAs 
or  IHAs  that  are  interested,  the  program 
will  facilitate  development  of  their 
proposals,  making  that  process  less 
burdensome  than  it  might  otherwise  be. 

Because  this  program  is  already  in 
effect,  there  is  a  need  for  this  regulatory 
codification  as  an  interim  rule,  for  ready 
reference  by  PHAs,  IHAs  and  residents 
that  are  interested  in  pursuing  the 
possibilities  for  developing  new 
homeownership  proposals.  Publication 
for  effect  will  help  to  avoid  uncertainty 
and  will  help  to  improve  the  quality  of 
homeovraership  plans.  In  so  doing,  it 
will  also  result  in  cost  savings  to  HUD, 
PHAs  and  IHAs,  and  resident 
organizations.  Nevertheless,  the 
Department  recognizes  that  public 
comment  on  the  procedures  set  out  in 
this  rule  could  improve  program 
administration.  Accordingly.  HUD  is 
inviting  public  comment  for  a  period  of 
60  days.  To  assure  prompt  consideration 
of  the  public  comments  in  a  final  rule, 
the  interim  rule  published  today  will 
cease  to  be  effective  after  July  20. 1992. 
unless  before  that  date  the  Department 
has  published  a  final  rule  in  this 
jwoceeding.  If  a  final  rule  is  published  on 
or  before  July  20, 1992,  this  rule  will 
continue  in  effect  until  the  published 
final  rule's  effective  date. 

m.  Background 

TIm  rule  represents  a  regulatory 
codification  of  the  requirements  of  the 
Section  3(h)  Homeownership  Program. 
The  primary  statutory  mandate  for  this 
program  is  section  5(h)  of  the  United 
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States  Housing  Act  of  1937  (Act),  which 
provides  that: 

(h)  Notwithstanding  any  other  provision  of 
law,  a  public  housing  agency  may  sell  a  low 
income  housing  project  to  its  low  income 
tenants,  on  such  terms  and  conditions  as  the 
agency  may  determine,  without  affecting  the 
Secretary's  commitment  to  pay  annual 
contributions  with  respect  to  that  project,  but 
such  contributions  shall  not  exceed  the 
maximum  contributions  under  subsection  (a) 
of  this  section.  Any  such  sale  shall  be  subject 
to  the  restrictions  contained  in  section  304(g). 

(The  last  sentence  of  section  5(h), 
which  is  a  cross-reference  to  new 
statutory  requirements  for  replacement 
housing,  was  added  in  1990  by  section 
417  of  the  National  Affordable  Housing 
Act.) 

Secondary  authority  is  found  in 
section  e(c)(4](D)  of  the  Act.  which, 
together  with  the  pertinent  introductory 
language  of  section  6(c),  reads  as 
follows: 

6(c)  Every  contract  for  annual  contribution* 
shall  provide  that — 
>        *        *        *        • 

(4)  the  public  housing  agency  shall  comply 
with  such  procedures  and  requirements  as 
the  Secretary  may  prescribe  to  assure  that 
sound  management  practices  will  be  followed 
in  the  operation  of  the  project,  including 
requirements  pertaining  to: 
***** 

(D)  the  development  by  local  housing 
authority  managements  of  viable 
homeownership  opportimity  programs  for  low 
income  families  capable  of  assuming  the 
responsibilities  of  homeownership. 

(Both  sections  5(h)  and  6(c)(4)(D)  are 
applicable  to  Indian  Housing  Authorities 
(IHAs)  as  well  as  Public  Housing 
Agencies  (PHAs).  For  the  sake  of 
simplicity  in  the  discussion  that  follows, 
references  to  "PHAs"  include  IHAs.  and 
references  to  "public  housing"  include 
Indian  housing,  except  where  otherwise 
indicated.) 

As  the  primary  statutory  mandate, 
section  5(h]  authorizes  PHAs  to  sell 
public  housing  to  residents  "on  such 
terms  and  conditions  as  the  (PHA)  may 
determine."  That  emphasis  on  local 
initiative  and  discretion  is  reinforced  by 
section  6(c)(4)(D),  which  speaks  of  "the 
development  by  local  housing  authority 
managements  of  viable  homeownership 
opportunity  programs."  These  two 
complementary  portions  of  the  Act 
constitute  what  is  essentially  one 
provision  that  established  the  statutory 
basis  for  local  homeownership  activities 
under  the  Section  5(h)  Homeownership 
Program. 

Over  a  period  of  more  than  16  years 
since  initial  enactment  of  these 
provisions  in  1974,  the  Department  has 
implemented  them  by  approving  a 
number  of  homeownership  proposals 


that  PHAs  have  chosen  to  submit  on 
their  own  initiatives.  The  scale  of  those 
transactions  has  ranged  from  sales  of  a 
very  small  number  of  single-family 
homes  to  plans  involving  substantial 
numbers  of  single-family  and 
multifamily  units. 

Examples  of  relatively  large-scale 
Section  5(h)  homeownership  plans  that 
have  been  approved  are  those  submitted 
by  the  PHAs  in  New  York  City,  Puerto 
Rico  and  Louisville.  Kentucky.  In  1977, 
HUD  approved  the  New  York  City 
Housing  Authority's  "Project  Home" 
plan  for  sale  of  658  single-family, 
scattered-site  houses.  Responding  to 
widespread  resident  interest  in 
homeownership,  the  PHA  in  Puerto  Rico 
obtained  HUD  approval  of  two 
homeownership  plans  in  1978  and  1984, 
involving  sale  of  about  1,700  single- 
family  homes.  In  Louisville,  a  100-unit 
multifamily  development  was  converted 
to  a  resident-owned  condominium, 
under  a  plan  approved  in  1986.  Among 
the  other  communities  whose  PHAs 
have  obtained  approvals  for  Section  5(h) 
sales  are  Poughkeepsie,  New  York  (11 
single-family  houses);  Baltimore. 
Maryland  (Ave  single-family  houses); 
Selma,  Alabama  (50  single-family 
houses);  and  Fresno,  California  (22 
single-family  houses). 

In  addition,  sales  under  HUD's  Public 
Housing  Homeownership  Demonstration 
were  approved  under  the  authority  of 
Section  5(h)  in  1985.  As  of  April,  1991.  a 
total  of  343  units  had  been  sold  under 
that  demonstration  by  13  of  the 
participating  PHAs:  in  Los  Angeles; 
Denver;  Washington,  DC;  Chicago; 
Baltimore;  St.  Mary's  County,  Maryland; 
Muskegon  Heights,  Michigan;  Wyoming, 
Michigan;  Tulsa.  Oklahoma; 
McKeesport.  Pennsylvania;  Reading. 
Pennsylvania;  Nashville,  Tennessee;  and 
Newport  News.  Virginia.  The  numbers 
of  sales  at  these  sites  ranged  from  two 
to  88  units.  While  mostly  single-family 
homes,  they  included  some  multifamily 
buildings. 

(Case  studies  of  several  of  these  local 
Section  5(h)  homeownership  programs 
are  included  in  a  January.  1991  HUD 
publication  entitled  Homeownership 
and  Affordable  Housing — The 
Opportunities  (Publication  No.  HUD- 
1291-PDR).  Copies  of  that  publication 
may  be  ordered  through  the  HUD  USER 
system,  by  telephoning  1-800-245-2691 
(within  the  District  of  Columbia 
metropolitan  area,  call  (202)  251-5154). 
Further  information  on  these  local 
homeownership  programs  may  be 
obtained  by  contacting  the  PHAs 
involved  or  the  appropriate  HUD 
Regional  or  Field  Offices.) 

The  flexible  approach  that  the 
Department  has  taken  in  its 


administration  of  the  Section  5(h) 
Homeownership  Program — affording 
PHAs  maximum  discretion  in  the  details 
of  their  homeownership  plans — reflects 
not  only  the  statutory  mandate  but  also 
the  practical  lessons  of  experience.  No 
two  situations  are  the  same,  so  that  a 
rigid  programmatic  formulation  would 
be  inadequate  to  accommodate  the  local 
realities.  As  Congress  explicitly 
acknowledged  in  the  language  of  both 
section  5(h]  and  section  6(c)(4](D], 
feasibility  requires  flexibility. 

This  rule  makes  no  major  change  in 
established  policy  and  practice,  except 
to  incorporate  the  1990  legislative 
amendment  on  replacement  housing. 
Otherwise,  it  merely  represents  a 
regulatory  codification  of  the  way  HUD 
has  administered  this  program  over  the 
past  16  years,  with  special  emphasis  on 
the  involvement  of  residents  and  their 
organizations  in  the  development  and 
implementation  of  homeownership 
plans. 

One  important  reason  for  publishing  a 
regulatory  codification  is  simply  to  make 
sure  that  all  PHAs.  residents,  and 
resident  organizations  are  made  aware 
of  the  existence  of  the  Section  5(h) 
Homeownership  Program,  so  that  they 
will  have  due  opportunity  to  determine 
whether  they  may  want  to  pursue  this 
option.  There  is  a  particular  need  to 
provide  such  information  to  Resident 
Management  Corporations  (RMCs)  and 
other  resident  organizations,  some  of 
which  have  expressed  interest  in  the 
opportunity  that  the  Section  5(h) 
Program  might  afford  for  joint 
undertakings  with  PHAs  to  design 
homeownership  programs  which  best 
suit  local  conditions  and  preferences. 
Regulatory  codification  thus  makes  the 
Section  5(h)  Homeownership  Program  a 
more  useful  tool  for  realizing  the 
Department's  objectives  for 
homeownership  opportunities  for  public 
housing  residents,  in  line  with  the 
concept  of  Secretary  Jack  Kemp's  HOPE 
initiatives,  as  recently  enacted  by 
Congress.  (The  Section  5(h)  Program  is. 
however,  separate  from  the  HOPE  for 
Public  and  Indian  Housing 
Homeownership  Program,  under  Subtitle 
A  of  Title  IV  of  the  National  Affordable 
Housing  Act  of  1990  and  the  program 
guidelines  (24  CFR  subtitle  A)  published 
on  February  4, 1990.  56  FR  4412.) 

This  rule  is  deliberately  brief  and 
simple,  limited  to  a  basic  program 
framework  of  essential  requirements 
and  procedural  instructions.  No  attempt 
is  made  to  specify  the  details  of 
everything  that  might  be  required  or 
permitted  in  all  the  variety  of  local 
situations.  In  general,  anything  not 
specifically  prohibited  is  permissible,  if 
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consistent  whh  the  three  {undamental 
program  criteria  ttateid  in  the  rule. 
To  assist  PHAs  and  residents  in 
formulating  homeownership  plans  that 
are  best  suited  to  local  circumstances 
and  objectives,  the  Department  intends 
to  develop  additionalguidance 
materials  for  use  in  connection  with 
these  regulations.  That  non-directive 
publication  will  include  discussion  of  a 
variety  of  typical  sin^e-family  and 
multifamily  plana,  th^  options  that  PHAs 
and  residents  may  w$nt  to  consider,  and 
the  specifics  of  what  the  regulations 
may  require  in  different  situations.  The 
best  way  to  address  (Retailed  questions 
that  may  be  presented  by  the  peculiar 
facts  of  each  case  is  ^ough  preliminary 
consultation  with  HUD  staff  in  the 
appropriate  Regional  or  Field  Office. 

IV.  S«ction-by-Secti<4i  Analyris 

(Because  the  texts  )f  the  IHA  rule 
(part  905,  subpart  O)  uid  the  PHA  rule 
(part  906)  follow  a  parallel  format,  with 
provisions  that  are  substantially  the 
same,  the  following  discussion  applies 
to  both,  except  as  inqicated.  In  most 
instances,  dual  sectidn  references  are 
given,  citing  the  section  of  IHA 
regulation,  followed  ^y  the 
corresponding  sectio»  of  the  PHA 
regulation:  Sections  905.1001/906.1 
through  905.102l/906|21.  The  only 
substantive  differencp  between  these 
two  regulations  is  in  their  references  to 
applicable  Federal  statutes  and 
regulations  on  nondi^rimination  and 
civil  rights.)  1 

The  apphcability  provision 
(§  905.1002/906.2)  m^es  it  clear  that  the 
rule  is  applicable  to  ^iA-owned  Indian 
housing  or  PHA-owned  public  housing 
that  is  subject  to  an  Annual 
Contributions  Contraict  (ACC)  under  the 
Act.  (It  is  not  applicable  to  any  of  the 
housing  assistance  payment  programs 
under  section  8  of  th<  Act.) 

In  referring  to  housing  properties,  die 
term  "development"  ia  used 
synonymously  with  die  definitioa  of 
"project"  under  the  Act  and  the  ACXL 
Where  "developmeni"  is  used  in  another 
sense — such  as  the  pi^cess  of 
constructing  or  acquiring  housing  or 
developing  a  homeownership  plan,  the 
distinction  is  clear  frpm  the  context  The 
term  "resident"  is  used  instead  of  the 
statutory  "tenant",  bjut  with  the  same 
meaning,  as  its  usagf  in  various 
contexts  makes  cleat 

The  statement  of  gjeneral  authority  in 
§  905.1003/906.3  of  tie  rule  follows  the 
statutory  mandate  of  section  5(h),  with 
clarification  regarding  the  consequences 
for  project  debt.  A  PHA  may,  if  it 
wishes,  sell  public  housing  to  its  eligible 


residents  (as  deCnec 


JMI 


homeownership  pur  loses,  according  to 


in  the  rule)  for 


the  terms  of  a  hoaieownership  plan 
developed  by  the  PHA  (or  joindy  by  the 
PHA  and  residents)  and  approved  by 
HUD  in  accordance  with  diis  rule. 
pursuant  to  a  PHA-HUD  implementing 
agreement.  Sobiect  to  possible 
exception  for  developments  with  special 
financing  restrictions,  unforgiven  project 
debt  if  any,  is  not  an  impediment  to  sale 
or  an  enctirabrance  on  the  property  after 
sale. 

(There  are.  however,  still  some 
developments  which  are  subject  to 
special  financing  restrictions  that  may 
require  exceptions  to  this  general  sale 
authority.  For  example,  in  the  case  of  a 
development  that  remains  subject  to 
bonded  indebtedness,  the  bond 
indenture  may  preclude  sale  or  impose 
special  conditions  not  addressed  in  the 
proposed  rule.  Because  it  is  likely  that 
there  will  be  few,  if  any,  instances 
where  this  issue  will  arise  as  a  practical 
matter,  and  because  review  by  counsel 
of  the  particular  financing  terms  would 
be  required,  the  Department  intends  to 
leave  this  kind  of  special  situation  for 
case-to-case  review.) 

Upon  conveyance  of  title  by  the  PHA, 
the  property  will  no  longer  be  subject  to 
the  ACC.  HUD  will  release  the 
Declaration  of  Trust  in  order  to  remove 
the  title  restrictions  required  by  the 
ACC.  The  property  will  no  longer  be 
eligible  for  further  funding  under  the 
ACC.  including  operating  subsidy  or 
modernization  funds.  The  unavailabihty 
of  those  subsidies  after  transfer  of  title 
from  the  PHA  is  of  major  importance 
with  regard  to  the  capability  of 
individual  families  to  assume  the 
responsibilities  of  homeownership,  and 
thus  to  the  overall  feasibility  of  the 
homeownership  plan. 

This  would  not  preclude  any  other 
type  of  subsidy  that  might  be  available 
under  other  Federal.  State.  Tribal,  or 
local  programs  (such  as  the  possibility 
of  assistance  under  a  Section  8  pro-am. 
where  the  property  is  converted  to  a 
resident-owned  cooperative).  It  should 
be  clearly  understood,  however,  that 
there  is  presently  no  available  fimding 
as  a  part  of  the  Section  5(h) 
Homeownership  Program;,  as  soch.  other 
than  such  funds  as  may  be  generated 
from  sale  proceeds  and  any  other 
payments  that  may  be  called  for  under 
the  homeownership  plan.  Any 
additional  funds  needed  to  support 
planning  and  implementation  must  be 
obtained  from  other  sources,  by 
separate  application.  If  funding  through 
other  Federal,  State.  Tribal,  or  load 
programs  is  to  be  obtained,  that  must  be 
done  according  to  the  procedures  and 
standards  that  are  separately  prescribed 
for  those  programs. 


(Note,  especially,  that  the  availability  of 
section  8  funds  is  subject  to  Congressional 
appropriations  and  to  the  HUD  regulations 
that  govern  the  various  forms  of  Section  S 
assistance.  Nothing  in  this  mle  is  intended  to 
supersede  or  modify  those  section  8 
requirements,  whose  effect  wll  differ  among 
the  various  types  of  uses  that  might  be  linked 
to  a  Section  5{h)  homeownership  plan:  (1) 
Post-sale  assistance  to  purchasers  in  cases 
involving  conversion  to  cooperative 
ownership;  (2)  assistance  to  nonpurchasing 
residents;  and  (3)  replacement  housing. 

The  section  8  program  requirements 
presently  in  effect  restrict  assistance  to 
eligible  families  from  the  PHA's  Section  8 
waiting  list,  in  accordance  with  regular 
selection  pohcies.  A  PHA  is  prohibited 
establishing  a  selection  preference  for 
certificates  or  housing  vouchers  based  on  the 
identity  of  housing  occupied  by  the  applicant 
These  Section  8  requirements  must  be  ♦ 
adhered  to  unless  HUD  provides  the  PHA  a 
special  allocation  of  housing  vouchers 
expressly  for  homeownership  purposes 
pursuant  to  a  specific  appropriation 
permitting  that  use.  To  assess  the  availability 
of  Section  8  assistance,  and  the  pertinent 
requirements  for  obtaining  and  administering 
such  assistance  in  its  various  forms  and  for 
the  various  types  of  uses  that  might  be 
related  to  a  homeownership  plan,  the  PHA 
should  consult  the  HUD  Regioaai  or  Field 
Office.) 

Where  funding  is  needed  to  meet 
certain  requirements  for  the  practical 
workability  of  a  homeownership  plan 
[e.g.,  for  assistance  to  purchasers  or 
nonpurchasing  residents,  modernization 
of  the  units  to  be  sold,  counseling  and 
training,  planning,  and  administration) 
the  PHA's  submission  under  this  rule 
would  have  to  include  evidence  that  a 
funding  commitment  has  been  obtained 
under  aiwther  Federal  State,  Tribal,  or 
local  program,  or  a  nongovernmental 
grant.  To  avoid  a  chicken-and-egg 
impasse  in  regard  to  funding 
commitments  that  are  essential  for  fmal 
HUD  approval  of  a  complete  Section 
5(h)  homeownership  plan,  conditional 
approval  may  be  justified,  pending 
receipt  of  the  specified  funding 
commitments.  See  5  §  906.1018(c)/ 
906.18(c).  (With  regard  to  the 
replacement  housing  plan,  however,  a 
funding  commitment  is  a  prerequisite  for 
the  PHA's  transfer  of  ownership,  and 
not  for  approval  of  the  homeownership 
plan.  See  i  i  905.1016/906.16  and 
905.1020(m)/90e.20(m).) 

If  the  funds  are  to  be  provided  under 
another  HUD  program,  the  fact  that  the 
conunitment  has  been  obtained  would 
be  sufficient  to  satisfy  the  requirements 
of  Federal  statutes  and  regulations  that 
are  pertinent  to  the  other  program. 
Consequently,  it  would  not  be  necessary 
to  inchide  in  the  proposed 
homeownership  plan  or  supporting 
documentation  redundant  nraterials 
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about  those  requirements.  For  example, 
a  homeownership  plan  might  Include 
evidence  of  a  commitment  of 
modernization  funds  to  rehabilitate  the 
buildings  to  be  sold  (HUD's  commitment 
of  Comprehensive  Improvement 
Assistance  Program  (CIAP)  funds  or  the 
PHA's  commitment  of  its 
Comprehensive  Grant  funds,  under  24 
CFR  part  905  or  part  968).  Another 
example  is  a  HUD  commitment  of  funds 
for  replacement  housing — for 
development  of  additional  public  or 
Indian  housing  (under  24  CFR  part  906  or 
part  941)  or  for  Section  8  certiOcates  or 
vouchers  (under  applicable  provisions  of 
chapter  VIU  of  title  24  of  the  Code  of 
Federal  Regulations).  Such  a 
commitment  would,  of  itseK,  be 
sufficient  to  show  that  the  applicaUe 
requirements  for  modernization,  public 
housing  development,  or  Section  8 
assistance — in  such  areas  as 
environmental  review,  site  selection, 
relocation,  and  fair  bousing — have 
already  been  met,  or  will  be  met,  in  the 
manner  prescribed  by  the  Federal 
statutes  and  regulations  that  govern  the 
particular  type  of  funding  involved. 

The  HUD-approved  homeownership 
plan,  as  incorporated  in  the  PHA-HUt) 
agreement  required  by  the  rule,  would 
serve  as  the  working  document  for  local 
program  activity.  Each  plan  must  be 
tailored  to  the  particular  situatioiv 
however  simple  or  complex.  See 
discussion  of  items  to  be  included  in  the 
plan  and  supporting  documentation 
under  i  S  905,1020/906.20  and  905.1021/ 
906.21. 

The  most  important  factors  in 
determining  what  is  required  are  the 
scale  of  the  plan  (number  of  units)  and 
the  type  of  structures  (single-family  or 
multifamily).  The  simplest  case  would 
be  sale  of  one  single-family  home  to  a 
family  in  occupancy  whose  income  has 
increased  to  the  point  where  it  can 
afford  to  pay  fair  market  value  and 
obtain  its  own  mortgage  fmancing  from 
a  private  lender.  That  would  be  ranch 
like  an  ordinary  sale  of  a  privately- 
owned  residence  and  the  core  content  of 
the  homeownership  plan  woukl  need  to 
do  little  naore  than  describe  the  terms  of 
the  proposed  sate  contract.  Toward  the 
other  end  of  the  spectrum,  conversion  of 
a  large  multifamily  development  to  a 
resident-owned  cooperative  or 
condominiura  would  require  a  plan  of 
appropriate  complexity. 

In  ail  cases — however  simple  or 
complex  whatever  the  number  of 
dwellings  iBvotved,  the  characteristics 
of  the  property,  or  the  terras  of  sale — 
HUD's  review  of  a  PHA's  proposed 
homeownership  plan  will  be  based  on 
the  three  fimdamental  criteria  stated  in 


S  905.1004/00a4:  (a)  Practical 
workabihly;  (b)  consistency  with 
applicable  law  and  regulations;  and  (c) 
the  sufficiency  of  the  bomeowrnership 
plan  as  a  working  dooBnent  for  review 
and  implementation. 

These  three  criteria  are  central  to  the 
entire  Section  5(h)  Homeownership 
Program.  All  other  provisions  of  the 
proposed  rule  should  be  read  in  the 
context  of  these  fundamental  criteria. 

The  emphasis  on  practical  workabiUty 
(S  90S.1004(a)/906.4(a])  mirrors  the 
statutory  language  of  section  6(c)(4)(D): 
"Viable  homeownership  opportunity 
programs  for  low  income  families 
capable  of  assnning  the  responsibilities 
of  homeownership."  This  is  a  matter  for 
a  businesslike  determination,  based  on  a 
common-sense  analysis  of  the  facts  of 
each  case.  Will  it  really  work?  Are  all 
essential  pieces  in  place  or  likely  to  be 
assembled  in  due  time?  Are  there 
enough  eligible  residents  who  may  want 
to  buy  and  have  realistic  capabilities  for 
assuming  homeowmership 
responsibilities?  Do  the  dollars  work?  Is 
there  a  sound  expectation  that  the 
necessary  Hnancing  will  be  available, 
for  any  repair  or  rehabilitation  required, 
as  well  a»  for  purchase  itself?  Do  the 
PHA  and  any  other  entities  with 
substantial  responsibilities  have  the 
commitment  and  capability  to  do  the  job 
well?  Will  adequate  counseHng,  training, 
and  technical  assistance  be  provided?  Is 
the  plan  likely  to  succeed,  not  only  for 
the  initial  purchase  phase,  but  also  for 
successful  homeownership  over  the  long 
term?  These  are  the  kinds  of  questions— 
though  by  no  means  the  only  ones — that 
must  be  convincingly  addressed  in  the 
feasibility  analysis  to  be  submitted  as 
backup  for  die  proposed  plan. 

The  requirement  for  consistency  with 
applicable  law  and  regulations 
(§  905.1004(b)/906.4(bJ]  recognizes  diat 
legal  requirements  (including,  very 
importantly,  the  requirements  of  State. 
Tribal  and  local  real  estate  law)  will 
depend  on  the  location  and 
characteristics  of  the  property,  as  well 
as  the  terms  of  sale,  financing,  and  form 
of  ownership.  The  rule  does  not  attempt 
to  identify  everything  that  all  of  the 
pertinent  Federal.  State.  Tribal  and  local 
statutes  and  regulations  may  require  or 
permit  in  various  situations.  The  further 
requirement  for  the  PHA  to  back  up  its 
proposed  plan  with  an  opinion  by  its 
own  legal  counsel  (see  S  906.1020(g)/ 
906.20(g)]  places  the  primary  burden  on 
the  PHA  itself  to  ascertain  and  address 
what  the  statutes  and  regulations 
require  in  each  lituatioo. 

This  language  on  legal  requirements 
emphasizes  the  PHA's  statutory 
prerogative  to  decide  for  itself  about  the 


content  of  its  homeownership  plan.  Any 
provision  that  is  permitted  by  the 
statutes  and  regulations  may  be 
included  in  a  homeownership  plan,  at 
the  discretion  of  the  PHA.  as  long  as  the 
other  two  criteria  under  this  section  are 
also  satisfied.  This  permissive  pobcy  is 
further  emphasized  by  the  introductory 
clause  of  this  section,  which  says,  "HUD 

will  approve  •  *  • ;/ rather  than 

"HUD  will  not  approve  *  *  *  ualess 

The  third  criterion  ( |  905.1004(c)/ 
906.4(c))  requires  that  the  plan  be 
sufficiently  dear  and  complete,  not  only 
for  HUD  review,  but  as  a  working 
document  to  govern  actual 
implementation.  Although  the  PHA  is 
afforded  wide  latitude  for  choice  among 
the  available  options,  its  choices  must 
be  clearly  stated  in  writing  and  H  will  be 
contractually  obligated  to  follow  its  own 
plan,  as  finally  approved  by  HUD. 

Section  906.1005/906.5  addresses  the 
essential  role  of  residents — end  the 
resident  organization,  where  one 
exists — in  developing  and  canyirig  out  a 
homeownership  plan.  Athough  the 
statute  vests  final  authority  in  the  PHA. 
the  regulatory  requirement  for 
consultation  with  residents  and  their 
organizations  reflects  the  practical 
imperative  for  general  agreement 
between  PHA  and  residents,  because 
the  residents  are  the  market  Whetiier 
the  plan  hivohres  individual  negotiation 
for  sale  of  one  single-family  dwelling  to 
the  family  in  occupancy  or  conversion  of 
multifamily  housing  to  cooperative 
ovmership.  its  loccess  must  depend  on 
the  receptivity  of  die  residents  who 
make  up  the  potential  market.  That  will 
tend  to  dictate  the  form  and  extent  of 
consultation  that  the  PHA  and  residents 
find  mutually  satisfactory  hi  each 
situation. 

The  rule  encourages  joint  PHA- 
resident  development  and  submission  of 
proposed  homeownership  plans,  and  a 
strong  role  for  residents  at  the 
implementation  stage.  A  qualified 
Resident  Management  Corporation 
(RMC)  or  other  resident  organization 
may  undertake  major  responsibilities  for 
carrying  out  the  plan. 

If  the  plan  involves  sale  of  a 
substantial  number  of  dwellings — 50 
units,  or  more  than  10  percent  of  the 
total  number  of  units  in  the  PHA's 
public  housing  inventory — the  rule 
requires  advance  notice  to  residents  and 
a  public  hearing  prior  to  submission  of 
the  proposed  homeownership  plan  to 
HUD.  It  would  not  be  necessary  for  the 
PHA  to  have  all  details  of  iU  proposal 
worked  out  at  this  point  in  the  planning 
process:  in  most  instances,  it  would 
probably  be  neither  possible  nor 
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desirable  to  do  s^.  Nevertheless,  the 
hearing  should  c^ver  the  options  under 
consideration,  ard  the  essential 
information  that  -esidents  must  have  to 
assess  the  option  s  and  give  the  PHA 
well-informed  comments  and 
recommendation  i. 

Section  905.1(X  6/906.6  makes  it  clear 
that  the  statute  a  jthorizes  sale  of  any 
one  or  more  dwe  lings — single-family 
houses  or  multifa  mily  buildings — 
comprising  all  or  a  portion  of  a  public 
housing  developnent  owned  by  a  PHA. 
This  is  subject  to  practical  workability 
and  appropriatcr  ess,  in  consideration  of 
the  characteristic  s  of  the  particular 
property.  In  addi  ion  to  conversion  of 
existing  rental  he  using  to 
homeownership,  newly-developed 
pubhc  housing  m  ly  be  designated  for 
homeownership  rom  the  outset.  This 
section  also  requ  res  that  the  property 
meet  prescribed  ihysical  standards, 
including  those  o  ti  elimination  of  lead- 
based  paint  haza  rds,  under  24  CFR  part 
35. 

As  stated  in  §  !  »5.1007(a)/906.7(a), 
any  method  of  sa  le  and  ownership  that 
is  workable  and  iippropriate  could  be 
used,  e.g.,  fee-sin  pie  conveyance  of 
single-family  hon  les  or  conversion  of 
multifamily  build  ings  to  cooperative  or 
condominium  ow  nership.  (For  Indian 
housing,  the  forni  of  ownership  may  be 
adapted  to  fit  restrictions  on  Indian 
lands;  for  examp  e.  it  could  be  a  long- 
term  leasehold  ir  terest,  in  the  case  of 
trust  land.) 

Section  905.10(i7{b) /906.7(b) 
authorizes  sale  t(t  residents  via  an  entity 
Controlled  by,  and 
}f.  pubhc  housing 
specified  conditions 
igement  would  have  to 
be  covered  in  thq  homeownership  plan, 
consistent  with  all  applicable  statutory 
and  regulatory  requirements. 
(DiiTerences  in  ai  iplicable  IHA/PHA 
civil  rights  requirements  are  reflected  in 
the  respective  ve^-sions  of  subparagraph 
(2)(viii).)  I 

The  standardslfor  purchaser  eligibility 
and  selection  (§  M5.1008/906.8]  afford 
maximum  flexibiity  within  the 
boundaries  set  by  statute.  Section  5(h] 
says  merely  that'a  PHA  may  sell  to  "its 
low  income  tenahts."  The  rule  allows 
sale  to  lawful  res  idents  of  public 
housing  owned  or  leased  by  the  seller 
PHA,  and  to  reci  lients  of  Section  8 
assistance  that  i$  administered  by  the 
seller  PHA,  subject  to  a  minimum  period 
of  residence  to  be  specified  by  the  PHA 
in  its  homeownership  plan  (not  less  than 
30  days).  I 

Within  this  overall  range  of 
permissible  eligibility,  first  preference 
must  be  given  tojthe  present  occupant  of 
the  dwelling,  fol  owed  by  successive 


established  and  i 
solely  composed  {< 
residents,  where  \ 
are  met.  The  arra 


preferences  for  residents  of  the  same 
building  or  development,  the  residents 
of  the  PHA's  other  public  housing 
developments,  and  recipients  of  Section 
8  assistance.  In  addition,  otherwise 
eligible  applicants  who  are  not  public 
housing  residents  or  Section  8  recipients 
at  the  time  of  their  applications  could  be 
selected,  on  condition  that  they 
complete  the  prescribed  period  of  rental 
occupancy  before  becoming  eligible  to 
purchase.  Such  applicants  would,  of 
course,  have  to  meet  the  threshold  test 
of  eligibility  for  admission  to  public 
housing,  according  to  the  generally- 
applicable  admission  standards  for 
public  housing.  Within  each  of  these 
categories,  preference  must  also  be 
given  to  residents  who  have  completed 
self-sufficiency  or  job-training  programs, 
or  who  meet  equivalent  standards  of 
economic  self-sufficiency,  such  as  actual 
employment  experience,  as  specified  in 
the  homeownership  plan. 

A  homeownership  plan  could  cut  off 
eligibility  at  any  point  in  this  list  of 
residential  preferences,  as  appropriate 
for  the  particular  market  projection, 
taking  account  of  the  number  of 
dwellings  to  be  offered  for  sale  and 
estimates  of  eligible  applicants  in  the 
successive  preference  categories.  For 
example,  eligibility  might  be  restricted 
to  the  existing  resident  of  each  dwelling, 
or  (if  vacated  dwellings  are  to  be 
offered)  to  the  existing  residents  of  the 
building  or  development,  or  to  the 
general  body  of  public  housing 
residents. 

In  selecting  the  purchasers,  a  separate 
application  and  selection  process  is 
required.  If  the  plan  is  limited  to  sale  to 
the  existing  residents  of  all  of  the 
dwellings  involved,  that  would  be 
relatively  simple,  with  no  need  for 
selection  among  competing  applicants. 
Where  vacated  units  are  to  be  offered, 
however,  the  plan  must  provide  a  fair 
opportunity  for  interested  persons  to 
apply  and  a  fair  and  orderly  method  for 
selection  among  eligible  applicants.  All 
other  factors  being  equal,  selection  must 
follow  the  order  of  application. 

Applicants  who  meet  these  basic 
eligibility  standards  would  be  subject  to 
the  further  eligibility  and  preference 
standards  stated  in  the  homeownership 
plan.  These  must  include  an 
affordability  standard  that  is  consistent 
with  the  requirements  of  S  905.1008(e)/ 
906.8(e),  along  with  a  restriction  to 
residents  who  have  been  current  in  all 
of  their  lease  obligations  for  at  least  six 
months,  subject  to  the  options  for  the 
plan  to  provide  opportunities  to  pay 
back  rent  owing  as  a  result  of 
underreporting  of  income.  A  plan  may 
also  include  any  other  standards  for 
eligibility  or  preference  that  are  not 


contrary  to  law,  at  the  discretion  of  the 
PHA. 

The  affordability  standard  requires 
that  no  more  than  30  percent  of  the 
applicant's  adjusted  income  be  needed 
to  cover  payments  for  mortgage 
principal  and  interest,  plus  insurance 
and  real  estate  taxes  (PITI).  unless  there 
is  special  justification  for  a  higher 
percentage  of  income  (no  more  than  35 
percent  in  any  case).  If  some  sort  of 
subsidy  can  be  counted  on  to  help  make 
the  mortgage  payments,  the  formula 
allows  that  to  be  included  in  the 
affordability  calculation.  Expenses  such 
as  utilities,  maintenance,  and  other  debt 
must  also  be  taken  into  account. 

(The  statutory  reference  to  "low 
income  tenants"  does  not  exclude 
existing  public  housing  residents  whose 
incomes  have  increased  to  the  point 
where  they  exceed  the  statutory 
maximum  for  admission  to  public 
housing.  If  still  residing  in  public 
housing,  they  are  considered  "low 
income,"  for  purposes  of  the  Section  5(h) 
Homeownership  Program.) 

The  critical  element  of  counseling,, 
training,  and  technical  assistance  is 
addressed  in  §  905.1009/906.9.  Program 
experience  over  the  years  has 
demonstrated  that  counseling  of 
residents  at  both  the  appUcation  and 
post-occupancy  stage  is  essential  for  the 
success  of  a  homeownership  program. 
Where  a  homeownership  plan  calls  for 
conversion  to  cooperative  or 
condominium  ownership,  or  involves 
any  other  type  of  entity  (such  as  a  RMC) 
that  has  substantial  responsibilities  for 
implementation,  the  plan  must  also 
address  the  requirements  for 
organizational  training  and  technical 
assistance. 

(There  may  be  income  tax 
consequences  associated  with  the 
purchase  of  public  housing  by  residents 
under  particular  homeownership  plans. 
The  Department  recommends  that 
residents  considering  purchase  under 
this  program  consult  a  tax  advisory. 
Possible  Federal.  State  and  local  tax 
consequences  to  purchasers  are  among 
the  matters  that  should  be  addressed  in 
connection  with  the  legal  opinion  that 
must  be  submitted  to  HUD  as  a  part  of 
the  supporting  documentation  for  the 
proposed  homeownership  plan.) 

Section  §  905.1010/906.10  addresses 
situations  where  an  existing  resident  of 
a  dwelling  that  is  designated  for  sale 
under  a  homeownership  plan  does  not 
meet  the  eligibility  requirements  for 
purchase,  or  is  eligible  but  does  not 
choose  to  purchase.  Involuntary 
displacement,  in  order  to  make  a 
dwelling  available  for  sale,  is 
prohibited.  Such  residents  must  be 
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afforded  the  options  to  relocate  to  other 
suitable  housing  at  no  cost,  or  to  remain 
in  their  present  dwellings  on  a  rental 
basis.  (The  option  to  remain  on  a  rental 
basis  is  most  likely  to  be  pertinent  to 
conversion  of  multifamily  buildings  to 
cooperative  or  condominium 
ownership.)  It  should  be  noted  that,  with 
respect  to  purchasing  as  well  as 
nonpurchasing  residents,  temporary 
relocation  to  permit  rehabilitation  would 
be  subject  to  the  pertinent  requnwnents 
of  the  modernization  regulations  (24 
CFR  905.605(cKl)  or  24  CFR  968.110(g)). 
Under  either  option,  the  rent  must  be 
no  more  than  would  be  permitted  for 
public  housing.  If  existing  residents  are 
to  remain  on  a  rental  basis,  it  would 
probably  be  necessary  to  provide 
subsidies  [e.g.,  Section  8  rental 
assistance,  if  available)  to  keep  their 
rent  burdens  within  the  mandated  limits. 
As  between  the  IHA  and  HiA  rules. 
appropriate  distinction  is  made  between 
the  applicable  civil  rights  requirements. 
Residents  who  choose  to  relocate  under 
§  905.1008/906.8  are  not  considered 
"displaced  persons"  under  the  The 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Act  of  1970  and 
implementing  regulations  (49  CFK  part 
24). 

Section  905.1011/806.11  makes  it  clear 
that  the  prime  consideration  for  terms 
relating  to  the  purchase  price  and 
fmancing  is  affordability,  based  on  the 
plan's  basic  financial  standard  for 
purchaser  etisibilily.  according  to 
§  905.1008(e)/906.8(e).  To  make  purchase 
affordable  to  potential  purchasers  in  the 
income  range  that  is  targeted  by  that 
etigibiiity  formula  tioa  a  homeownership 
plan  may  p>rovide  for  purchase  prices 
below  fair  market  value  or  for  below- 
market  terms  for  fmancing.  or  any 
combination  of  the  two,  subject  to 
protection  against  windfall  profit  upon 
resale. 

The  general  principle  is  that  basic 
homeownership  coats  should  be  no  more 
and  no  less  than  what  is  reasonably 
affordable,  as  measured  against  the 
§  g05.1008(e]/906.8{e)  standard.  If.  under 
that  affordability  standard,  a 
purchaser's  income  is  sufficient  to 
qualify  for  financing  based  on  fair 
market  value,  then  that  value  should  be 
the  purchase  price,  and  there  should  be 
no  discount  Otherwise,  however,  the 
purchase  price  may  be  discounted  as 
much  as  may  be  required  for 
affordability. 

The  rule  thus  continues  to  allow 
Section  5(h)  homeownership  plans  to 
make  homeownership  available  for 
families  that  can  afford  only  a  modest 
mortgage  payment,  although  the 
decision  on  just  where  to  set  the  income 
floor  is  a  matter  of  PHA  discretion. 


giving  due  consideration  to  the  minimum 
level  that  is  consistent  with  sound 
homeownership  potential  over  the  long 
term.  No  public  housing  subsidy  would 
be  available,  but  if  some  other  form  of 
subsidy  can  be  obtained,  that  subsidy 
might  mitigate  the  need  for  discounting 
the  purchase  price. 

A  homeownership  plan  could  use  any 
fair  and  reasonable  method  for 
determining  below-market  purchase 
prices.  The  purchase  price  could  be 
calculated  on  an  tndividual  purchaser 
basis,  e.g.,  the  principal  amount  of  a 
mortgage  loan  for  which  the  particular 
purchaser  could  qualify,  under  the  basic 
affordability  standard  adopted 
according  to  1 905.1008(e) /906.8(e).  • 
Another  permissible  approach  would  be 
to  offer  comparable  units  at  the  same 
price,  for  purchasers  with  different 
incomes,  but  within  a  range  that  is 
consistent  with  the  basic  affordability 
standard 

Any  type  of  financing  arrangement 
that  might  be  available  from  private  or 
public  lenders  could  be  used.  A 
homeownership  plan  could  rely  on  a 
special  financing  arrangement,  designed 
specifically  for  its  purpose  (e.g..  a 
special  loan  fund)  or  could  leave  it  to 
each  purchaser  to  obtain  the  necessary 
financing,  by  whatever  available 
method  the  purchaser  might  choose.  The 
purchaser  might  obtain  a  conventional 
mortgage  loan  or  financing  under 
Federal  Housing  Administration  (FHA), 
Department  of  Veterans  Affairs  (VA)  or 
Farmers  Home  Administration  (FmHA) 
programs.  State  or  local  mortgage 
financing  programs  are  other 
possibilities. 

It  is  usually  simpler  to  address 
affordability  through  a  below-market 
purchase  price,  radier  than  through 
below-market  financing.  The  below- 
market  price  could  be  set  at  an  amount 
that  is  low  enough  to  enable  the 
purchaser  to  afford  private  mortgage 
financing  at  market-rate  interest,  with 
the  kind  (rf  windfall  profit  restrictions 
described  in  §  905.1013/906.13  for  the 
balance  of  the  fair  market  value  in 
excess  of  the  discounted  purchase  price. 
From  the  point  of  view  of  both  the  PHA 
and  the  purchaser,  that  is  the  cleanest 
type  of  arrangement,  avoiding  PHA 
involvement  in  the  mortgagee-mortgagor 
relationship  with  respect  to  the  loan  to 
finance  the  discounted  purchase  price 
and  resulting  in  cash  payment  to  the 
PHA  of  the  full  amount  of  the 
discounted  purchase  price  at  dre  time  of 
closing.  A  below-market  loan  under  a 
State,  Tribal,  or  local  program  would 
provide  a  similarly  clean  arrangement, 
while  mitigating  die  degree  to  which  the 
purchase  price  would  have  to  be 
discounted. 


Nevertheless,  the  rule  permits  the 
PHA  to  assist  in  financing  the 
discounted  ptffchase  price.  For  example, 
the  PHA  could  provide  all  or  a  part  &t 
the  financing  to  cover  dte  discounted 
purchase  price,  through  purchase-money 
mortgage,  requiring  no  actual  cash  loan 
from  the  PHA  or  from  an  outside  lender. 
Under  this  type  of  finanring,  the  PHA— 
as  the  present  owner  of  the  property — 
would  give  the  purchaser  a  deed 
conveying  title  and  the  purchaser  would 
give  back  a  promissory  note  in  the 
amount  of  the  discounted  purchase 
price,  secured  by  a  purchase-money 
mortgage.  That  would  transform  the 
tenant-landlord  relationship  into  that  of 
homeowner-lender,  with  the  homeowner 
making  the  monthly  mortgage  payments 
to  the  PHA. 

Another  possibility  is  for  the  PHA  to 
assist  the  purchaser  in  obtaining  a 
mortgage  loan  from  another  lender,  by  a 
PHA  guaranty  of  some  portion  of  the 
loan.  Where  that  is  done,  die 
homeownership  plan  must  provide  for 
the  reasonable  protection  of  the  PHA 
against  its  contingent  liabilities  [e.g., 
establishment  of  a  reserve  for  that 
purpose,  to  be  funded  out  of  sale 
proceeds).  In  that  connection,  and  any 
other  that  might  create  financial 
obligations  or  risks  to  the  PHA.  the 
homeownership  plan  must  be  structured 
to  avoid  creating  a  basis  for  claims 
against  the  PHA's  public  housing  assets 
that  remain  subject  to  the  requirements 
of  ACCs.  in  violation  of  the  ACC 
covenant  against  encumbrances. 
Examples  of  other  permisaible 
financing  techniques  are  shared  equity 
and  lease-purchase  arrangements  (lease 
with  option  to  purchase,  similar  to  the 
concept  on  which  the  Turnkey  III  and 
Mutual  Help  Homeownership 
Opportunity  Programs  are  based). 
Section  905.1012/906.12  covers 
requirements  for  a  maintenance  reserve, 
as  a  source  of  reserve  funding  for 
nonroutine  maintenance,  repairs  and 
replacements.  A  maintenance  reserve  is 
required  for  all  multifamily  buildings,  in 
the  case  of  single-family  dwellings,  such 
a  reserve  would  not  be  required  if  the 
affordability  requirements  for  purchaser 
eligibility  provide  reasonable  assurance 
that  the  purchaser  will  be  able  to  meet 
the  maintenance  costs  of 
homeownership. 

Section  905.1(n3/906.13  requires  the 
homeownership  plan  to  mclude 
protection  against  any  stgnificarrt  risks 
of  fraud  and  abuse  on  the  part  of 
purchasers  and  others.  Cofhisive 
purchase  and  resale  transactions  that 
would  resuh  in  profit  to  silent  partners 
are  prime  cxanrples.  Since  the  purpose 
of  the  program  is  to  enable  ehgible 
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residents  to  bee  ome  bona  fide  owner- 
occupants,  exte  fided  use  as  rental 
property  must  be  prohibited.  An 
example  of  a  tefihnique  that  might  be 
used  for  that  puipose  is  inclusion  in  the 
windfall  profit  ^strictions  under 
§  905.1014(b]/9(|6.14(b]  of  a  further 
condition  that  would  make  payment 
under  the  promissory  note  required  by 
that  provision  ff  11  due  in  the  event  that 
the  property  ceases  to  be  used  as  the 
purchaser's  fam  ily  residence,  except  as 
approved  by  th<  PHA  for  a  limited  time 
and  reasonable  cause,  such  as 
temporary  residence  in  another  locality. 
These  kinds  of  jirotections  would  have 
to  be  written  inl  o  the  title  documents,  as 
appropriate  for  he  types  of  risks  and 
form  of  owners!  ip  involved  in  a 
particular  homeownership  plan. 

Where  propei|ty  is  sold  to  the  initial 
purchaser  for  le$s  than  fair  market 
value,  §  905.1014/906.14  requires 
appropriate  mei  sures  to  preclude 
realization  of  w  ndfall  proflt  upon 
resale — profit  altributable  to  the 
"purchase  price  discount,"  which  is 
defined  as  the  fi  lir  market  value  at  date 
of  purchase  less  the  discounted 
purchase  price.  \  homeownership  plan 
may  use  one  of  he  three  methods 
described  in  thin  section,  as  appropriate 
to  the  objective!  of  the  particular  plan. 
(Further  guidanie  on  how  these  methods 
may  be  structur  id  in  various  situations 
will  be  providec  by  HUD  in  the 
forthcoming  put  lication  mentioned 
above.) 

The  promisso  y  note  method 
described  in  §  9  )5.1014(b)/906.14(b)  is 
mandatory  for  c  ases  in  which  the  resale 
price  is  not  subj  ;ct  to  a  continuing 
limited  equity  airangement  designed  to 
restrict  subsequ  ;nt  purchase  to  lower- 
income  families  so  that  there  is  no  limit 
on  the  amount  o  '  the  resale  price  upon 
resale  by  the  ini;ial  purchaser.  (This 
method  applies  o  resale  by  the  initial 
purchaser  only;  f  the  aim  is  to  place 
continuing  restr  ctions  on  resale  by 
successive  purcl  lasers  as  well,  the 
limited  equity  m  ethod  under 
§  905.1014(c)/90  U4(c),  or  a  method 
authorized  by  §  904.1014(d)/906.14(d) 
should  be  used  instead). 

(This  promissory  note  method  is 
similar  to  the  re  :apture  technique  under 
the  Turnkey  III  Homeownership 
Opportunities  Pfogram  (see  24  CFR 
904.114).  The  Section  5(h)  regulations, 
however,  afford iPHAs/IHAs 
considerable  fiekibility  about  their 
specifications  fcr  the  exact  terms  of  the 
promissory  note ,) 

The  initial  pui  chaser's  promissory 
note  would  be  s  jcured  by  a  "silent 
second"  mortga;  e.  subordinate  to  the 
first  mortgage  ui  ider  which  payment  of 
the  discounted  { urchase  price  is 


financed,  so  that  the  PHA  would  be 
entitled  to  receive  a  portion  of  the  resale 
proceeds  that  is  attributable  to  the 
purchase  price  discount.  The  amount 
payable  would  be  determined  by  a 
formula  to  be  stated  in  the  promissory 
note,  rather  than  as  a  fixed  dollar 
amount.  Depending  upon  the  actual 
amount  of  the  resale  price,  the  principal 
amount  of  the  note  would  be  either  the 
full  purchase  price  discount  or,  for  the 
protection  of  the  purchaser  in  the  event 
of  a  decline  in  value,  a  lesser  amount 
that  does  not  exceed  the  actual  resale 
profit  that  is  fairly  attributable  to  the 
purchase  price  discount.  The 
homeownership  plan  should  permit 
retention  of  the  amount  fairly 
attributable  to  appreciation  in  value  or 
improvements  made  by  the  purchaser 
after  purchase. 

As  protection  against  collusive  sale  at 
less  than  fair  market  value,  resale  would 
be  subject  to  the  PHA's  approval,  based 
solely  on  its  determination  that  the 
resale  price  represents  fair  market  value 
or  a  lesser  amount  that  will  result  in 
payment  to  the  PHA  of  the  full  purchase 
price  discount.  If  so  determined, 
however,  the  PHA  would  be  obligated  to 
approve  the  resale. 

"The  rule  allows  (but  does  not  require) 
a  homeownership  plan  to  provide  for 
reduction  of  the  principal  amount  of  the 
promissory  note  over  a  prescribed 
period  of  occupancy  (minimum  of  five 
years).  It  is  silent  as  to  interest,  leaving 
if  to  the  discretion  of  the  PHA  whether 
to  attach  interest  charges  or  not.  The 
rule  also  permits  the  PHA  to  agree  to 
subordination  in  favor  of  a  lien  securing 
a  home  improvement  loan. 

As  a  second  option  §  905.1014(c)/ 
906.14(c)  allows  the  use  of  a  limited- 
equity  arrangement  to  preclude  windfall 
profit  by  successive  purchasers,  as  well 
as  the  initial  purchaser.  This  technique    . 
is  appropriate  for  plans  designed  to 
restrict  resale  to  lower-income  families 
on  affordable  terms  (over  such  period  of 
time  as  the  PHA  may  choose  to  specify 
in  its  homeownership  plan),  passing 
along  to  the  successive  purchasers  the 
benefits  of  the  purchase  price  discount 
to  the  initial  purchaser.  Because  limited 
equity  arrangements  may  differ,  this 
provision  does  not  mandate  the  form  of 
the  legal  documents  required,  and 
allows  due  flexibility  for  designing 
terms  to  suit  the  particular  case,  as  long 
as  they  are  sufficient  to  accomplish  the 
essential  purpose  of  precluding  a 
windfall  profit  fairly  attributable  to  the 
purchase  price  discount  at  the  time  of 
initial  purchase,  as  well  as  assuring  that 
purchase  will  be  affordable  to 
successive  lower-income  purchasers. 
Paragraph  (d)  of  this  section  provides  a 
third  option,  allowing  use  of  any  other 


method  that  meets  the  prescribed 
standards. 

Under  §  905.1015/906.15,  the  rule 
allows  the  PHA  to  retain  all  sale 
proceeds,  as  defined  in  that  section. 
After  provision  for  costs  of  sale  and 
program  administration  (including  such 
items  as  counseling  costs),  the  PHA  may 
use  net  sale  proceeds  for  any  one  or 
more  types  of  housing  assistance  for 
low-income  families.  The  funds  may  be 
used  for  any  form  of  homeownership  or 
rental  housing  assistance,  under  any 
Federal,  State,  Tribal,  or  local  program 
(including  a  local  program  created  by 
the  PHA  for  the  specific  use  of  these 
funds),  so  long  as  the  beneficiaries  are 
low-income  families,  as  defined  in  the 
Act. 

If  sale  proceeds  are  used  for  a  housing 
program  that  is  subject  to  the  Act  (rental 
or  homeownership).  their  use  would  be 
subject  to  the  Federal  requirements  for 
that  program.  For  example,  addition  to 
the  operating  funds  for  public  housing 
would  permit  use  for  any  type  of 
operating  expense  that  is  authorized 
under  that  program  (but  would  not  result 
in  the  reduction  of  operating  subsidy 
otherwise  payable  under  24  CFR  part 
905  or  part  990).  If  used  for  a  State, 
Tribal  or  local  housing  program,  the 
requirements  of  the  Act  (including  ACC 
requirements  and  implementing  program 
regulations)  would  not  be  applicable. 

The  choice  among  the  various  types  of 
permissible  uses  of  sale  proceeds  is  a 
matter  of  PHA  discretion,  but  must  be 
stated  in  the  homeownership  plan.  The 
PHA  will  be  contractually  obligated  to 
adhere  to  the  HUD-approved  plan  in  the 
actual  use  of  the  funds,  and  accountable 
to  HUD  under  the  recordkeeping, 
reporting,  and  audit  requirements  of 
§  905.1017/906.17. 

The  replacement  housing 
requirements  are  stated  in  S  905.1016/ 
906.16.  As  mandated  by4he  1990 
amendment  to  section  5(h)  of  the  Act, 
this  incorporates  the  replacement 
requirements  that  are  prescribed  for  the 
separate  HOPE  for  Public  and  Indian 
Housing  Homeownership  Program  under 
section  304(g)  of  the  Act.  (As  stated  in 
paragraph  (d)  of  this  section  of  the 
regulation,  the  statute  says  that  these 
replacement  requirements  shall  not 
apply  to  Section  5(h)  applications 
submitted  prior  to  October  1, 1990.) 
Funding  options  for  replacement  housing 
include  HUD  programs  and  other 
Federal,  State,  Tribal,  and  local 
programs  (including  local  programs 
funded  out  of  sale  proceeds  derived 
from  the  homeownership  plan),  subject 
to  the  conditions  stated  in  this  section. 

Section  905.1017/906.17  of  the  rule 
requires  the  PHA  to  keep  records  and 
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submit  to  HUD  periodic  reports  on  the 
implementation  of  the  homeownership 
plan.  Books  and  records  are  subject  to 
audit  and  inspection. 

Procedural  instructions  for 
preparation,  submission,  and  review  of 
proposed  homeownership  plans  are 
covered  in  SS  905.1018/906.18  through 
905.1021/906.21.  The  importance  of 
preliminary  consultation  with  HUD  is 
highlighted,  because  experience  with  the 
Section  5(h)  Homeownership  Program 
over  past  years  has  demonstrated  that 
early  consultation  can  facilitate  the 
process  and  avoid  wasteful  e^ort  and 
expense  on  the  part  of  all  concerned. 

These  procedures  call  for  PHA 
submission  of  a  proposed 
homeownership  plan,  together  with 
appropriate  supporting  dociunentation. 
If  HUD  finds  the  plan  approvable,  in 
complete  and  final  form  that  satisfies  all 
of  the  applicable  requirements  of  this 
rule,  the  PHA  and  HUD  will  then 
execute  an  implementing  agreement, 
consisting  of  a  contractual  form  with  a 
copy  of  the  approved  homeownership 
plan  attached  and  incorporated  by 
reference. 

As  appropriate  for  a  contractual 
document,  the  homeownership  plan 
itself  would  be  limited  to  a  plan  of 
action:  The  content  that  is  necessary  for 
a  definitive  description  of  the  plan's 
objectives,  the  specific  steps  to  be 
undertaken,  and  the  essential  terms  and 
conditions  to  be  employed.  The 
supporting  documentation  would  stand 
apart  from  the  plan  itself,  serving 
primarily  as  backup  information  for 
HUD  review  at  the  proposal  stage.  If 
agreed,  however,  particular  items  could 
be  incorporated  in  the  plan  and  thus 
become  a  part  of  the  PHA-HUD 
agreement.  For  the  nondiscrimination 
certification  required  by  S  905.1021(f)/ 
906.21(f).  appropriate  distinction  is  made 
between  the  applicability  of  Federal 
civil  rights  requirements  for  IHAs  and 
PHAs. 

The  regulatory  listing  of  the  content  of 
the  homeownership  plan  (§  905.1020/ 
906.20)  is  designed  to  be  adaptable  to 
the  facts  of  the  particular  proposal — 
however  simple  or  complex.  It  is  a  self- 
simplifying  menu,  elaborate  enough  for 
the  most  complicated  plan  for 
conversion  of  a  large  multifamily 
development  into  a  resident-owned 
cooperative  or  condominium,  but 
susceptible  of  simplification  to  fit  small- 
scale  plans  for  sale  of  single-family 
houses. 

Some  of  the  items  listed  in  S  905.1020/ 
906.20  may  not  be  applicable  at  all  to  the 
facts  of  some  plans.  For  example,  if  the 
property  is  already  in  good  physical 
condition,  satisfying  the  standards  of 
§  905.1006/906.6,  then  the 


homeownership  plan  need  not  include  a 
plan  for  repair  or  rehabilitation,  as 
described  in  {  g05.1020(b) /906.20(b).  (In 
that  case,  the  supporting  documentation 
would  nevertheless  have  to  include  an 
assessment  of  the  physical  condition 
(see  S  905.1021(b))  sufficient  to 
demonstrate  that  repair  or  rehabilitation 
is  not  necessary.)  Another  "if 
applicable"  item  is  S  905.1020(h)/ 
906.20(h).  which  is  required  only  if  the 
plan  contemplates  sale  to  residents  via 
an  entity  other  than  the  PHA.  Similarly, 
where  there  is  a  reliable  expectation 
that  all  existing  residents  will  purchase 
their  present  units,  there  would  be  no 
need  to  include  a  plan  for 
nonpurchasing  residents,  under 
§  905.1020(j)/906.20(j). 

For  those  items  that  must  be  included, 
the  extent  of  the  information  required 
will  depend  on  the  relevant  facts — 
especially  the  number  of  units  involved 
and  whether  they  are  single-family  or 
multifamily  housing.  For  example,  while 
a  description  of  the  property 
(§  905.1020(a)/906.20(a))  is  a  basic 
requirement  for  all  plans,  it  may  range 
from  a  very  brief  identification  of  one 
single-family  house  to  the  extensive 
information  that  would  be  necessary  for 
a  clear  description  of  a  large  multifamily 
project  with  common  grounds  and 
facihties.  Similarly,  the  information 
required  for  other  items  listed  in 
§  905.1020/906.20 — consultation  with 
residents, 'the  budget  estimate, 
counseling,  administration,  sale 
proceeds,  accounting  and  reporting, 
replacement  housing  plan,  and  the 
implementation  timetable — will  vary 
according  to  the  scale  and  other 
particulars  of  each  undertaking. 

What  is  required  for  supporting 
documentation  under  S  905.1021 /906.21 
will  depend  on  the  complexity  of  the 
plan  itself.  While  items  (a)  through  (h)  of 
that  section  must  be  included  in  all 
cases,  none  of  those  items  contemplate 
a  uniform  formulation,  except  for  the 
nondiscrimination  certification 
(S  905.1021(f)/906.21(f)).  Both  the  plan 
and  the  supporting  documentation  must 
be  tailored  to  the  facts  of  each  case, 
with  no  less  and  no  more  than  is 
required  in  each  instance  to  meet  the 
specified  requirements  of  the  proposed 
undertaking. 

Forms  of  documents  to  be  prepared  by 
the  PHA  for  use  in  implementing  the 
plan  (such  as  contracts,  applications, 
deeds,  mortgages,  promissory  notes,  and 
cooperative  or  condominium 
agreements)  need  not  be  submitted  for 
HUD  approval,  either  as  a  part  of  the 
plan  itself  or  the  supporting 
documentation,  if  their  essential 
provisions  are  described  in  the  plan.  The 
PHA  will  be  responsible  for  having  its 


own  legal  counsel  review  such 
documents.  That  is  not,  however, 
intended  to  preclude  submission  of 
particular  documents,  in  lieu  of  a 
description,  if  the  PHA  and  HUD  find 
that  a  more  expeditious  option.  (This 
provision  does  not  apply  to  the  PHA- 
HUD  implementing  agreement  or  any 
other  form  to  be  prescribed  by  HUD 
under  this  rule.) 

In  the  context  of  these  instructions  for 
submission,  review  and  approval  of  the 
homeownership  plan,  §  905.1018(c)/ 
906.18(c)  authorizes  conditional  HUD 
approval  of  a  plan  that  may  be  lacking 
in  some  of  the  required  elements  for 
final  approval.  The  intent  is  reasonable 
flexibility  in  the  process  of  working  out 
a  complete  plan,  bearing  in  mind  that 
large-scale  undertakings  with  many 
complexities  may  require  an  extended 
process  to  assemble  all  of  the 
components  that  are  necessary  for  final 
HUD  approval.  In  particular,  this 
paragraph  recognizes  the  possibility 
that,  even  for  relatively  simple  plans, 
conditional  approval  of  the  plan's  basic 
framework  may  be  necessary  before  the 
PHA  can  obtain  funding  commitments 
for  such  essential  elements  as 
administration,  counseling,  and 
rehabilitation. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street,  SW..  Washington.  DC 
20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  would  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  Tribal,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 
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In  accordanc^  with  5  U.S.C  e05(b) 
(the  Regulatory' Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smal  entities.  The  rule 
creates  homeownership  opportunities 
for  residents  ofpublic  and  Indian 
housing  with,  a|  most,  an  incidental 
effect  on  small  businesses. 

The  extent  ol  activity  under  the 
Section  5{h)  Hotneownership  Program 
depends  first  of  all  on  the  decisions  of 
PHAs  and  residents  to  initiate 
homeownershii  proposals.  The  volume 
of  sales  then  depends  on  whether  the 
proposals  that  »re  submitted  meet  the 
requirements  fdr  HUD  approval.  To 
date,  nine  homtownership  plans  have 
been  approved  by  HUD  under  this 
program,  authohzing  sale  of  a  total  of 
approximately  2,620  housing  units.  As  of 
May.  1991,  30  additional  proposals, 
involving  2.340  units,  were  in  various 
stages  of  HUD  feview. 

(In  addition,  ^ale  of  1,197  units  was 
approved  for  the  16  PHAs  that 
participated  in  {the  Public  Housing 
Homeownersh^)  Demonstration 
Program,  based  on  the  authority  of 
Section  5(h).  N6  further  approvals  will 
be  made  underlthat  one-time 
demonstrations 

It  is  difficult  to  predict  the  volume  of 
future  program  activity,  either  as  to 


submissions  or  approvals,  especially  in 
view  of  the  fact  that  the  decision  to 
submit  a  proposed  homeownership  plan 
under  this  program,  and  the  timing  of 
submission,  is  at  the  discretion  of  the 
PHA.  Moreover,  as  noted  above,  the 
number  of  units  is  likely  to  vary  greatly 
among  the  proposals  that  may  be 
submitted.  The  Department's  best 
estimate  at  this  time  is  that  an  annual 
average  of  about  1,500  units  might  be 
approved  for  sale  under  the  Section  5(h) 
program  over  the  next  five  years. 

Executive  Order  12606,  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606. 
the  Family,  has  determined  that  this  rule 
would  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and.  therefore,  is  not  subject  to  review 
under  the  order.  The  rule  would  have  a 
positive  impact  on  families  to  the  extent 
that  it  would  provide  opportunities  for 
families  residing  in  public  and  Indian 
housing  to  own  their  own  housing  units 
or  homes. 

Executive  Order  1261Z  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  8(a)  of  Executive 
Order  12612,  Federalism,  has  determined 
that  this  rule  would  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationship  with  the  Federal 

Annual  Reporting  Burden 


government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 
The  rule's  major  effects  would  be  on 
individuals;  any  involvement  of  States 
or  their  political  subdivisions  is  limited 
to  their  cooperative  efforts  in  promoting 
homeownership  among  public  housing 
residents. 

This  rule  was  listed  as  Item  No.  1383 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  22, 
1991  (56  FR  1736a  17404)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.146 
and  14.147. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
0MB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 


Description 


No.  of 

respono- 
•nt 


Total  annual 
responses 


Hours  p«       Total 
response 


Resiclent  consuttattcm,  §j  905.1005  and  906.5 . 
Purchaser  appteati^,  $9  905.1006  and  906.8.. 
WTJOan  agreement.  $§  905.1019  ft  906.19 . 


Haiiwo«wMrar«p  pi»t,  H  905.1018.  906.18.  905.1020  A  906.20 

S«4)poningdoa«ne  tits.  H  905.1021  «  906.21. 


Records,  §§905.10(17  &  906.17. 
Total  Annual  ^jrden. 


50 
50 
50 
SO 

50 

50 


SO  4 

SO  4 

SO  2 

SO  40 

50  20 
Annuel  Recordkeeping  Burden 

1                     50  4 


200 

200 

100 

2.000 

1,000 

200 
3,700 


Total  estimated  twrden  hours:  3,700 


Accordingly  Title  24  of  the  Code  of 
Federal  Regul:  tions,  is  amended  to  read 
as  set  forth  be|uw. 

1.  Part  905  ia  amended  to  add  a  new 
subpart  O,  consisting  of  SS  905.1001  thru 
905.1021,  to  re^d  as  follows: 

Subpart  O— Section  S<h)  HonMownertttip 
Projram 


Sec 

905.1001  Purpose 

905.1002  Applii 
906.1003 


;ability. 
Geneial  authority  for  sale. 


Sec. 

905.1004  Fundamental  criteria  for  HUD 
approval. 

905.1005  Resident  consultation  and 
involvement 

905.1006  Property  that  may  be  sold. 

905.1007  Methods  of  sale  and  ownership. 

905.1008  Purchaser  eligibility  and  selection. 

905.1009  Counseling,  training,  and  technical 
assistance. 

905.1010  Nonpurchasing  residents. 

905.1011  Maintenance  reserve. 

905.1012  Purchase  prices  and  financing. 

905.1013  Protection  against  fraud  and  abuse. 
d05.1014    Limitation  on  resale  profit. 


SwC* 

905.1015  Use  of  sale  proceeds. 

905.1016  Replacement  housing. 

905.1017  Records,  reports,  and  audits. 

905.1018  Submission  and  review  of 
homeownership  plan. 

905.1019  HUD  approval  and  IHA-HUD 
implementing  agreement 

905.1020  Content  of  homeownership  plan. 

905.1021  Supporting  documentation. 

Subpart  O— Section  5(h) 
Homeownership  Program 

Authority:  Sec.  5(h)  and  e(c)(4)(D),  United 
States  Housing  Act  of  1937  (42  y.S.C  1437c 
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and  1437d(c)(4)(D)):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

§905.1001    Purpose. 

This  subpart  codifies  the  provisions  of 
the  Section  5(h)  Homeownership 
Program  for  Indian  housing,  as 
authorized  by  sections  5(h)  and 
6(c)(4)(D)  of  the  United  States  Housing 
Act  of  1937  (Act). 

§905.1002    Applicabiilty. 

This  subpart  applies  to  low-income 
housing  owned  by  Indian  Housing 
Authorities  (IHAs),  subject  to  Annual 
Contributions  Contracts  (ACCs)  under 
the  Act.  The  terms  "housing"  or  "low- 
income  housing",  as  used  in  this 
subpart,  refer  to  the  types  of  properties 
described  in  the  preceding  sentence, 
except  as  otherwise  indicated  by  the 
particular  context.  In  reference  to 
housing  properties,  "development" 
means  the  same  as  "project"  (as  deHned 
in  the  Act),  rather  than  die  statutory 
definition  of  "development".  Except 
where  otherwise  indicated  by  the 
context,  "resident"  means  the  same  as 
"tenant",  as  the  latter  term  is  used  in  the 
Act. 

§905.1003    General  autttortty  for  sale. 

An  IHA  may  sell  all  or  a  portion  of  a 
development  to  eligible  purchasers,  as 
defined  under  S  905.1008,  for  purposes  of 
homeownership.  according  to  a 
homeownership  plan  approved  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  under  this  subpart. 
If  the  development  is  subject  to 
indebtedness  under  the  ACC,  HUD  will 
continue  to  make  any  debt  service 
contributions  for  which  it  is  obligated 
under  the  ACC.  and  the  property  sold 
will  not  be  subject  to  the  encumbrance 
of  that  indebtedness.  (In  the  case  of  a 
development  with  financing  restrictions 
(such  as  a  bond-Hnanced  development), 
however,  sale  is  subject  to  the  terms  and 
conditions  of  the  applicable 
restrictions.)  Upon  sale  in  accordance 
with  the  HUD-approved  homeownership 
plan,  HUD  will  execute  a  release  of  the 
title  restrictions  prescribed  by  the  ACC. 
Because  the  property  will  no  longer  be 
subject  to  the  ACC  after  sale,  it  will 
cease  to  be  eligible  for  further  HUD 
funding  for  operating  subsidies  or 
modernization  under  the  Act,  upon 
conveyance  of  tide  by  the  IHA.  (That 
does  not  preclude  any  other  types  of 
post-sale  subsidies,  that  may  be 
available,  under  other  Federal,  Tribal, 
State,  or  local  programs,  such  as  the 
possibility  of  available  assistance  under 
Section  8  of  the  Act,  in  connection  with 
a  plan  for  cooperative  homeownership.) 


§905.1004    Fundamental  cHterta  for  HUD 
approval 

HUD  will  approve  an  IHA's 
homeownership  plan  if  it  meets  all  four 
of  the  following  criteria: 

(a)  The  plan  must  be  practically 
workable,  with  sound  potential  for  long- 
term  success.  Financial  viability, 
including  the  capability  of  purchasers  to 
meet  the  financial  obligations  of 
homeownership,  is  a  critical 
requirement. 

(b)  The  plan  must  be  consistent  with 
law,  including  the  requirements  of  this 
part  and  any  other  applicable  Federal, 
Tribal.  State,  and  local  statutes  and 
regulations,  and  existing  contracts. 
Subject  to  the  other  three  criteria  stated 
in  this  section,  any  provision  that  is  not 
contrary  to  those  legal  requirements 
may  be  included  in  the  plan,  at  the 
discretion  of  the  IHA,  whether  or  not 
expressly  authorized  in  this  subpart 

(c)  The  plan  must  be  clear  and 
complete  enough  to  serve  as  a  working 
document  for  implementation,  as  well  as 
a  basis  for  HUD  review.  See  §§  905.1018 
through  905.1021. 

§905.1005    Resident  consultation  and 
Involvement 

(a)  In  developing  a  proposed 
homeownership  plan,  and  in  carrying 
out  the  plan  after  HUD  approval,  the 
IHA  shall  consult  with  residents  of  the 
development  involved,  and  with  any 
resident  organization  that  represents 
them,  as  necessary  and  appropriate  to 
provide  them  with  information  and  a 
reasonable  opportunity  to  make  their 
views  and  recommendations  know  to 
the  IHA.  While  the  Act  gives  the  IHA 
sole  legal  authority  for  Rnal  decisions, 
as  to  whether  or  not  to  submit  a 
proposed  homeownership  plan  and  the 
content  of  such  a  proposal,  the  IHA 
shall  give  residents  and  their  resident 
organizations  full  opportunity  for  input 
in  the  homeownership  planning  process, 
and  full  consideration  of  their  concerns 
and  opinions. 

(b)  Where  individual  residents,  a 
Resident  Management  Corporation 
(RMC),  or  another  form  of  resident 
organization  may  wish  to  initiate 
discussion  of  a  possible  homeownership 
plan,  the  IHA  shall  negotiate  with  them 
in  good  faith.  Joint  development  and 
submission  of  the  plan  by  the  IHA  and 
RMC,  or  other  resident  organization,  is 
encouraged.  In  addition,  participation  of 
a  RMC  or  other  resident  organization  in 
the  implementation  of  the  plan  is 
encouraged. 

(c)  If  the  plan  involves  sale  of  50  or 
more  dwellings,  or  more  than  10  percent 
of  the  total  number  of  dwellings  in  the 
inventory  of  low-income  housing  that  is 
owned  or  leased  by  the  IHA,  the  IHA 


shall  provide  advance  notice  to 
residents  and  hold  a  public  hearing  prior 
to  submission  of  the  homeownership 
plan  to  HUD. 

§905.1006    Property  tlurt  may  tM  sold. 

Subject  to  the  workability  criterion  of 
§  905.1004(a)  (including,  for  example, 
consideration  of  common  element  and 
other  characteristics  of  the  property),  a 
homeownership  plan  may  provide  for 
sale  of  one  or  more  dwellings,  along 
with  interests  in  any  common  elements, 
comprising  all  or  a  portion  of  one  or 
more  housing  developments.  A  plan  may 
provide  for  conversion  of  existing  rental 
housing  to  homeownership  or  for 
homeownership  sale  of  newly- 
developed  housing.  The  property  must 
meet  local  code  requirements  and  the 
pertinent  requirements  for  the 
elimination  of  lead-based  paint  hazards 
for  HUD-associated  housing,  under 
subpart  C  of  24  CFR  part  35.  Further,  the 
property  must  be  in  good  repair,  with 
the  major  components  having  a 
remaining  useful  life  that  is  sufficient  to 
justify  a  reasonable  expectation  that 
homeownership  will  be  affordable  by 
the  purchasers.  This  standard  must  be 
met  as  a  condition  for  sale  of  a  dwelling 
to  an  individual  purchaser,  unless  the 
terms  of  sale  include  measures  to  assure 
that  the  work  will  be  completed  within  a 
reasonable  time  after  purchase  (e.g.,  as 
a  part  of  mortgage  financing  package 
that  provides  the  purchaser  with  a  home 
improvement  loan). 

§905.1007    Mett>ods  of  sale  and 
ownership. 

(a)  Any  appropriate  method  of  sale 
and  ownership  may  be  used,  such  as 
fee-simple  conveyance  of  single-family 
dwellings  or  conversion  of  multifamily 
buildings  to  resident-owned 
cooperatives  or  condominiums. 

(b)  An  IHA  may  sell  dwellings  to 
residents  directly  or  (with  respect  to 
multifamily  buildings  or  a  group  of 
single-family  dwellings)  through  another 
entity  established  and  governed  by,  and 
solely  composed  of.  residents  of  the 
IHA's  low-income  housing;  provided 
that: 

(1)  The  other  entity  has  the  necessary 
legal  capacity  and  practical  capability  to 
carry  out  its  responsibihties  under  the 
plan. 

(2)  The  respective  rights  and 
obligations  of  the  IHA  and  the  other 
entity  will  be  specified  by  a  written 
agreement  that  includes: 

(i)  Assurances  that  the  other  entity 
tvill  comply  with  all  provisions  of  the 
HUD-approved  homeownership  plan. 

(ii)  Assurances  that  the  IHA's 
conveyance  of  the  property  to  the 
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residents  (through  |a  resident  entity)  will 
be  subject  to  a  titl^  restriction  providing 
that  the  property  itay  be  resold  or 
otherwise  transferred  only  by 
conveyance  of  individual  dwellings  to 
eligible  residents,  |n  accordance  with 
the  HUD-approved  homeownership 
plan,  or  by  reconveyance  to  the  IHA, 
and  that  the  property  will  not  be 
encumbered  withcut  the  written  consent 
of  the  IHA. 

(iii)  Protection  against  fraud  or  misuse 
of  funds  or  other  property  on  the  part  of 
the  other  entity,  its  employees,  and 
agents. 

(iv)  Assurances  that  the  resale 
proceeds  will  be  used  only  for  the 
purposes  specified  by  the  HUD- 
approved  homeowkiership  plan.  (See 
S  905.1015.)  J 

(v)  Limitation  ofjthe  other  entity's 
administrative  ana  overhead  costs,  and 
of  any  compensation  or  profit  that  may 
be  realized  by  the  entity,  to  amounts 
that  are  reasonable  in  relation  to  its 
responsibilities  and  risks. 

(vi)  Accountability  to  the  IHA  and 
residents  for  the  recordkeeping, 
reporting  and  audi  requirements  of 
§  905.1017. 

.  (vii)  Assurances]  that  the  other  entity 
will  administer  its  responsibilities  under 
the  plan  in  accordance  with  applicable 
civil  rights  statutei  and  implementing 
regulations,  as  deacribed  in  S  905.115. 

(viii]  Adequate  legal  remedies  for  the 
IHA  and  residentsi  in  the  event  of  the 
other  entity's  failure  to  perform  in 
accordance  with  tie  agreement 

§905.1008    Purcha««r  eligibility  and 


Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  ar  y  additional  eligibility 
and  preference  stsndards  that  are 
required  or  permit  :ed  under  this  section, 
a  homeownership  plan  may  provide  for 
the  eligibility  of  refeidents  of  low-income 
housing  owned  or  leased  by  the  seller 
IHA,  subject  to  an  ACC  under  the  Act, 
and  residents  of  other  housing  who  are 
receiving  housing  assistance  under 
Section  8  of  the  Act,  under  an  ACC 
administered  by  t|e  seller  IHA; 
provided  that  the  Resident  has  been  in 
lawful  occupancy  lor  a  minimum  period 
specified  in  the  plfn  (not  less  than  30 
days  prior  to  convieyance  of  title  to  the 
dwelling  to  be  purchased].  Within  that 
overall  range  of  permissible  eligibility, 
the  following  order  of  preference  shall 
be  observed: 

(1)  The  existing  residents  of  each  of 
the  dwellings  to  be  sold. 


(2)  Other  residents  of  the  building  or 
development  in  which  the  dwellings  to 
be  sold  are  located. 

(3)  Residents  of  the  IHA'i  other  low- 
income  housing  developments  (owned 
or  leased  by  the  seller  IHA). 

(4)  Residents  of  other  housing  who  are 
receiving  housing  assistance  under 
Section  8  of  the  Act,  under  an  ACC 
administered  by  the  seller  IHA. 

(5)  Other  persons  who  are  do  not  meet 
any  of  the  types  of  residency 
requirements  listed  in  paragraphs  (a)  (1) 
through  (4)  of  this  section  at  the  time  of 
their  selection  as  purchasers,  provided 
that  they  are  eligible  for  admission  to 
low-income  housing  and  their  selection 
is  conditioned  on  completion  of  the 
specified  minimum  period  of  rental 
tenancy  prior  to  conveyance  of  title. 

(b)  A  homeownership  plan  may 
restrict  eligibility  to  one  or  more  of  the 
preference  categories  listed  in 
paragraph  (a),  of  this  section  as  may  be 
reasonable  in  view  of  the  number  of 
tmits  to  be  offered  for  sale  and  the 
estimated  number  of  eligible  applicants 
in  successive  categories,  provided  that 
the  specified  order  of  those  preferences 
is  observed. 

(c)  Within  each  of  the  categories 
under  paragraph  (a)  of  this  section,  a 
preference  shall  be  given  to  those 
residents  who  have  completed  self- 
sufficiency  and  job  training  programs,  as 
identified  in  the  homeownership  plan,  or 
who  meet  equivalent  standards  of 
economic  self-sufficiency,  such  as  actual 
employment  experience,  as  specified  in 
the  homeownership  plan. 

(d)  Residents  who  are  interested  in 
purchase  must  submit  applications  for 
that  specific  purpose,  and  those 
applications  shall  be  handled  separately 
from  applications  for  other  IHA 
programs.  Applications  shall  be  dated 
as  received  by  the  IHA,  and,  subject  to 
eligibility  and  preference  factors, 
selection  shall  be  made  in  the  order  of 
receipt.  AppUcation  for  homeownership 
shall  not  affect  an  applicant's  place  on 
any  other  IHA  waiting  Ust. 

(e)  Eligibility  shall  be  limited  to 
residents  who  are  capable  of  assimiing 
the  financial  obligations  of 
homeownership,  under  minimum  income 
standards  for  affordability,  taking  into 
account  the  unavailability  of  operating 
subsidies  and  modernization  funds  after 
conveyance  of  the  property  by  the  PHA. 
A  homeownership  plan  may.  however, 
take  account  of  any  available  subsidy 
from  other  sources  [e.g.,  if  available, 
assistance  under  Section  8  of  the  Act,  in 
connection  with  a  plan  for  cooperative 
ownership).  Under  this  affordability 
standard,  an  appUcant  must  meet  both 
of  the  following  requirements: 


(1)  On  an  average  monthly  estimate, 
the  amount  of  the  purchaser's  payments 
for  mortgage  principal  and  interest  plus 
insurance  and  real  estate  taxes,  will  not 
exceed  the  sum  of  (i)  30  percent  of  the 
applicant's  adjusted  income,  as  defined 
in  this  part,  and  (ii)  any  subsidy  that  will 
be  available  for  such  payments.  Where 
justified,  a  higher  percentage  of  adjusted 
income  may  be  used,  up  to  a  maximum 
of  35  percent.  In  addition,  expenses  such 
as  utihties,  maintenance,  and  other  debt 
must  be  taken  into  account. 

(2)  The  applicant  can  pay  any 
amounts  required  for  closing,  such  as  a 
downpayment  (if  any)  and  closing  costs 
chargeable  to  the  purchaser,  as  may  be 
specified  in  the  homeownership  plan. 

(f)  Eligibility  shall  be  limited  to 
residents  who  have  been  current  in  all 
of  their  lease  obligations  over  a  period 
of  not  less  than  six  months  prior  to 
conveyance  of  title,  including,  but  not 
limited  to,  payment  of  rents  and  other 
charges  and  reporting  of  all  income  that 
is  pertinent  to  determination  of  rental 
charges.  At  the  IHA's  discretion,  the 
homeownership  plan  may  allow  a 
resident  to  remedy  underreporting  of 
income  by  payment  of  the  resulting 
underpayments  for  rent  (back  rent 
owing)  prior  to  conveyance  of  title  to  the 
homeownership  dwelling,  either  in  a 
lump-sum  or  in  installments  over  a 
reasonable  period.  Alternatively,  the 
plan  may  permit  payment  within  a 
reasonable  period  after  conveyance  of 
tide,  under  an  agreement  secured  by  a 
mortgage  on  the  property. 

(g)  If  consistent  with  paragraphs  (a) 
through  (f)  of  this  section,  a 
homeownership  plan  may  include  any 
other  standards  for  eligibility  or 
preference,  or  both,  that  are  not  contrary 
to  law,  at  the  discretion  of  the  IHA. 

§905.1009    CounMHng,  training,  and 
taclMilcal  assistance. 

Appropriate  counseling  shall  be 
provided  to  prospective  and  actual 
purchasers,  as  necessary  for  each  stage 
of  implementation  of  the 
homeownership  plan.  Particular 
attention  must  be  given  to  the  terms  of 
purchase  and  financing,  along  with  the 
other  financial  and  maintenance 
responsibilities  of  homeownership.  In 
addition,  where  applicable,  appropriate 
training  and  technical  assistance  shall 
be  provided  to  any  entity  (such  as  a 
RMC  other  resident  organization,  or  a 
cooperative  or  condominium  entity)  that 
has  responsibilities  for  carrying  out  the 
plan. 

9M5.1010   NonpuretMsmg  resldente. 

(a)  If  an  existing  resident  of  a  dwelling 
authorized  for  sale  under  a 
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homeownership  plan  is  inefigible  for 
purchase,  or  dedtnes  to  porchase,  ttie 
resident  shaR  be  given  the  chcnce  of 
relocation  to  other  suitable  and 
affordable  housing  or  continued 
occupancy  of  the  present  dwelling  on  a 
rental  basis,  at  a  rent  no  higher  than  that 
permitted  by  ttte  Act.  Displacement 
{permanent,  mvoluntary  move) ,  in  order 
to  make  a  dwellmg  available  for  sale,  is 
prohibited.  In  addition  to  applicable 
program  sanctions,  a  violation  of  the 
displacement  prohibition  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistsmce  and  Real 
Property  Acqaisftion  Act  of  1970  and 
implementing  govemmerrtwide 
regulations  (49  CFR  part  24).  Where 
continued  rental  occupancy  is 
contemplated,  tiie  homeownership  plan 
must  include  provision  for  any  rental 
subsidy  required  [e.g..  Section  8 
assistance,  if  available).  As  soon  as 
feasible  after  they  can  be  identified,  all 
nonpurchasing  residerrts  shall  be  ghren 
written  notice  of  their  options  under  this 
section. 

(b)  A  resident  who  chooses  to  relocate 
pursuant  to  this  section  shall  be  offered 
the  opportunity  to  relocate  to  another 
decent,  safe,  sanitary  and  affordable 
dwelling  of  suitable  size,  which  is,  to  the 
maximum  extent  practicable,  of  the 
resident's  choice,  in  accordance  with 
applicable  civil  rights  statutes  and 
implementing  regulations,  as  specified  in 
§  905.115.  This  requirement  will  be  met 
if  the  resident  is  o&ered  the  opportunity 
to  relocate  to  a  suitable  dwelling  in 
other  low-income  housing  owned  or 
leased  by  the  IHA.  any  of  the  housing 
assistance  programs  under  Section  8  of 
the  Act,  or  any  other  Federal.  Tribal, 
State,  or  local  program  that  is 
comparable,  as  to  standards  for  housing 
quality,  admission  and  rent,  to  the 
programs  under  the  Act,  and  provides  a 
term  of  assistance  of  at  least  live  years. 

(c)  A  resident  who  chooses  to  relocate 
pursuant  to  this  section  shall  be  offered 
the  {(^lowing  relocation  assistance: 

(1)  Counseling  and  advisory  services 
to  ass\u%  full  choices  and  real 
opportunities  to  obtain  relocation  within 
a  full  range  of  neighborhoods  where 
suitable  housing  may  be  found, 
including  and  outside  areas  of  minority 
concentration,  including  timely 
information,  an  explanation  of  the 
resident's  rights  under  the  applicable 
civil  right!  statutes  and  regulations,  and 
referrals  to  other  housing  ^at  meets  the 
standards  of  paragraph  (b)  of  this 
section;  and 

(2)  Payment  for  actual,  reasonable 
moving  expenses. 


S  905.1011 

(a)  A  maintenance  reserve  shaD  be 
established  for  multifamily  housing  sold 
under  a  homeownership  plan.  For  single- 
family  dwellings,  a  maintenance  reserve 
shall  not  be  required,  if  the  availabinty 
of  the  funds  needed  for  maintenance  is 
adequately  addressed  under  the 
affordability  standard  adopted  in 
accordance  with  S  905.1008(e). 

(b)  The  purpose  of  the  maiotenaoce 
reserve  shall  be  to  provide  a  source  of 
reserve  funds  for  maintenance,  repair 
and  replacement,  as  necessary  to  ensure 
the  loog-tena  success  of  the  plan, 
including  protection  of  the  interests  of 
purchasers  and  the  IHA.  The  amounts  to 
be  set  aside,  and  other  terms  of  this 
reserve,  shall  be  as  necessary  and 
apprt^riate  for  the  particular 
homeownership  plan,  taking  into 
account  such  factors  as  prospective 
needs  for  nonroutine  maintenance  and 
replacement,  the  homeowners'  financial 
resources,  and  any  special  factors  that 
may  aggravate  or  mitigate  the  need  for  a 
maintenance  reserve. 

§  005. 1012    Purchasa  priCM  and  flnanclno. 

(a)  To  ensure  affordability  by  eligible 
purdrasers,  by  the  standard  adopted 
under  {  S05.1008(e),  a  hoiaeownershtp 
plan  may  provide  for  below-market 
purchase  prices  or  below-market 
financing,  or  a  combination  of  the  two. 
Discounted  purchase  prices  may  be 
determined  on  a  nnit-by-unit  basis, 
based  on  the  particular  purchaser's 
ability  to  pay,  or  may  be  determined  by 
any  other  fair  and  reasonable  method 
[e.g.,  uniform  prices  for  a  groop  of 
comparable  dwellings,  within  a  range  of 
affordability  by  a  group  of  potential 
purchasers). 

(b)  Any  type  of  private  or  public 
fmandflg  may  be  used  [e.g., 
conventional,  Federal  Housing 
Administration  (FHA),  Department  of 
Veterans  Affairs  (VA),  Farmers'  Home 
Administration  (FmHA),  or  a  Tribal, 
State  or  local  program).  An  DiA  may 
finance  or  assist  in  financing  purchase 
by  any  methods  it  may  choose,  such  as 
purchase-money  mortgages,  guarantees 
of  mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-porchase 
arrangements. 

S0es.101«    Pretaetion  agaliwt  fraad  and 


circumvent  the  resale  profi  limitation  of 
S  905.1014. 


A  homeownership  plan  shall  include 
appropriate  protections  against  any 
risks  of  fraud  or  abuse  that  are 
presented  by  the  particular  plan,  such  as 
collusive  pvcfaase  for  the  benefit  of 
nonresidents,  extended  use  of  the 
dwelling  by  the  purchaser  as  rental 
property,  or  coHusive  sale  that  would 


S00(.1014   UmttatlMioni 

(a)  General.  If  a  dwelling  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  the  homeownership  plan 
shaR  provide  for  appropriate  measures 
to  preclude  realization  of  windfall  profit 
on  resale.  Windfall  profit  means  all  or  a 
portion  of  the  resale  proceeds 
attributaUe  to  the  purchase  price 
discount  (the  fair  market  value  at  date 
of  purchase  from  the  IHA  less  the 
bHow-market  purchase  price),  as 
determined  by  one  of  the  methods 
described  in  paragraphs  (b)  through  (d) 
of  this  section.  Subject  to  that 
requirement,  however,  purchasers 
should  be  permitted  to  retain  any  resale 
profit  attributable  to  appreciation  in 
value  after  purchase,  along  with  any 
portion  of  the  sale  proceeds  fairly 
attributable  to  improvements  made  by 
them  after  purchase. 

(b)  Promissory  note  method.  Where 
there  is  no  limit  on  the  amount  of  the 
resale  price,  the  initial  purchaser  shall 
execute  a  promissory  note,  payable  to 
the  IHA.  along  with  a  mortgage  securing 
the  obligation  of  the  note,  on  the 
following  terms  and  conditions: 

(1)  The  prindpal  amount  of 
indebtedness  shall  be  the  leaser  of:  (i) 
The  purchase  price  discount,  as 
determined  by  the  defmition  in 
paragraph  (a)  of  this  section  and  stated 
in  the  note  as  a  dollar  aaoimt;  or  (ii)  the 
net  resale  profit,  in  an  amount  to  be 
determined  upon  resale  by  a  formula 
stated  in  the  note.  That  formula  shall 
define  net  resale  pnfH  as  the  amount  by 
which  the  gross  resale  price  exceeds  the 
sum  of:  (A)  The  discounted  purchase 
price:  (B)  reasonable  sale  costs  charged 
to  the  initial  purchaser  upon  resale:  and 
(C)  any  increase  in  the  value  of  the 
property  that  is  attributable  to 
improvements  paid  for  or  performed  by 
the  initial  purchaser  during  tenure  as  a 
homeowner. 

(2)  At  the  option  of  the  IHA,  the  note 
may  provide  for  automatic  redaction  of 
the  principal  amount  over  a  specified 
period  of  ownership  while  the  property 
is  used  as  the  purchaser's  family 
residence.  At  maximum,  this  may  result 
in  total  forgiveness  of  the  indebtedness 
over  a  period  of  not  less  than  five  years 
from  the  date  of  conveyance,  in  annual 
increments  of  not  more  than  20  percent. 
This  does  not  require  an  IHA's  plan  to 
provide  for  any  such  reduction  at  all,  or 
preclude  it  from  specifying  terms  that 
are  less  generous  to  the  purchaser  than 
those  stated  m  the  foregoing  sentence. 

(3)  To  preclude  collusive  resale  that 
would  circumvent  the  faitent  of  this 
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accrued  reduct: 
paragraph  (b](: 
determined,  th( 
to  approve  the 
(4)  The  IHA 
agree  to  suboi 


section,  the  IHA  shall  (by  an 
appropriate  for|n  of  title  restriction) 
condition  the  iiitial  purchaser's  right  to 
resell  upon  approval  by  the  IHA,  to  be 
based  solely  onj  the  IHA's  determination 
that  the  resale  price  represents  fair 
market  value  oi  a  lesser  amount  that 
will  result  in  pakmient  to  the  IHA,  under 
the  note,  of  the  full  amount  of  the 
purchase  price  discount  (subject  to  any 
in,  if  provided  for  under 
I  of  this  section).  If  so 
(IHA  shall  be  obligated 
3sale. 

tiay,  in  its  sole  discretion, 
Ination  of  the  mortgage 
that  secures  the  promissory  note,  in 
favor  of  an  add  tional  mortgage  given  by 
the  purchaser  ab  security  for  a  home 
improvement  lojan. 

(c)  Limited  equity  method.  As  a 
second  option,  the  requirement  of  this 
section  may  be  patisfied  by  an 
appropriate  forii  of  limited  equity 
arrangement,  restricting  the  amount  of 
net  resale  profit  that  may  be  realized  by 
the  seller  (the  initial  purchaser  and 
successive  puniiasers  over  a  period 
prescribed  by  tie  homeownership  plan) 
to  the  sum  of:  (i)  The  seller's  paid-in 
equity;  (2)  the  pprtion  of  the  resale 
proceeds  attribjitable  to  any 
improvements  oaid  for  or  performed  by 
the  seller  durint  homeownership  tenure; 
and  (3)  an  allo^yance  for  appreciation  in 
value,  calculated  by  a  fair  and 
reasonable  method  specified  in  the 
homeownershig  plan  [e.g.,  according  to 
a  price  index  factor  or  other  measure). 

(d)  Third  option.  The  requirements  of 
this  section  may  be  satisfied  by  any 
other  fair  and  reasonable  arrangement 
that  will  acconmlish  the  essential 
purposes  stated  in  paragraph  (a)  of  this 
section. 

(e)  Appraisan  Determinations  of  fair 
market  value  u$der  this  section  shall  be 
made  on  the  ba  sis  of  appraisal  by  an 
independent  ap  sraiser,  to  be  selected  by 
the  IHA. 

§905.1015    Um  of  sale  proceeds. 

(a)  General  authority  for  use.  Sale 
proceeds  may,  \  ifter  provision  for  sale 
and  administrative  costs  that  are 
necessary  and  i  easonable  for  carrying 
out  the  homeov  nership  plan,  be 
retained  by  the  IHA  and  used  for 
housing  as^istarlce  to  low-income 
families  (as  suoi  families  are  defined 
under  the  Act).  The  term  "sale 
proceeds"  inch  des  all  payments  made 
by  purchasers  I  ar  credit  to  the  purchase 
price  [e.g..  eamsst  money,  down 
payments,  payiients  out  of  the  proceeds 
of  mortgage  loa  ns,  and  principal  and 
interest  paymei  its  under  purchase- 
money  mortgag  >s),  along  with  any 
amounts  payafa  e  upon  resale  under 
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S  905.1013,  and  interest  earned  on  all 
such  receipts.  (Residual  receipts,  as 
defined  in  the  ACC,  shall  not  be  treated 
as  sale  proceeds.) 

(b)  Permissible  uses.  Sale  proceeds 
may  be  used  for  any  one  or  more  of  the 
following  forms  of  housing  assistance 
for  low-income  families,  at  the 
discretion  of  the  IHA  and  as  stated  in 
the  HUD-approved  homeownership 
plan: 

(1)  In  connection  with  the 
homeownership  plan  from  which  the 
funds  are  derived,  for  special  purposes 
that  are  justified  to  ensure  the  success 
of  the  plan,  and  to  protect  the  interests 
of  the  IHA  and  residents.  Examples 
include  a  reserve  for  use  to  prevent  or 
cure  default;  a  reserve  for  emergency 
loans  to  homeowners;  a  reserve  for  any 
contingent  liabilities  (such  as  guaranty 
of  mortgage  loans);  and  a  reserve  for 
repurchase,  repair  and  resale  of  homes 
in  the  event  of  defaults. 

(2)  In  cormection  with  another  HUD- 
approved  homeownership  plan  under 
this  part,  for  assistance  to  purchasers 
and  for  reasonable  planning  and 
administrative  costs. 

(3)  In  connection  with  a  Tribal,  State, 
or  local  homeownership  program  for 
low-income  families,  for  assistance  to 
purchasers  and  for  reasonable  planning 
and  administrative  costs.  Under  such 
programs,  sales  proceeds  may  be  used 
to  construct  or  acquire  additional 
dwellings  for  sale  to  low-income 
famihes,  or  to  assist  such  families  in 
purchasing  other  dwellings  from  public 
or  private  owners.  Where  this  kind  of 
use  is  proposed,  the  homeownership 
plan  must  include  a  description  of  the 
Tribal,  State,  or  local  homeownership 
program. 

(4)  In  connection  with  the  IHA's  other 
low-income  housing  (developments  that 
remain  under  ACC),  for  any  purposes 
authorized  for  the  use  of  operating  funds 
under  the  ACC  and  applicable 
provisions  of  the  Act  and  regulations,  as 
included  in  the  HUD-approved  operating 
budgets.  Examples  include  maintenance 
and  modernization,  augmentation  of 
operating  reserves,  protective  services, 
and  resident  services.  Such  use  shall  not 
result  in  the  reduction  of  the  operating 
subsidy  otherwise  payable  to  the  IHA 
for  its  other  low-income  housing. 

(5)  In  connection  with  any  other  type 
of  Federal,  Tribal,  State,  or  local  housing 
program  for  low-income  families. 

§  905.1016    Replacement  housing. 

(a)  As  a  condition  for  transfer  of 
ownership  of  any  property  under  a 
HUD-approved  homeownership  plan, 
the  IHA  must  obtain  a  funding 
commitment,  from  HUD  or  another 
source,  for  the  replacement  of  each  of 


the  dwellings  to  be  sold  under  the  plan. 
Replacement  housing  may  be  provided 
by  one  or  any  combination  of  the 
following  methods: 

(1)  Development  by  the  IHA  of 
additional  low-income  housing  (by  new 
construction  or  acquisition). 

(2)  Rehabilitation  of  vacant  low- 
income  housing  owned  by  the  IHA. 

(3)  Use  of  five-year,  tenant-based 
certificate  or  voucher  assistance  under 
Section  8  of  the  Act. 

(4)  rf  the  homeownership  plan  is 
submitted  by  the  IHA  for  sale  to 
residents  through  a  RMC,  resident 
council  or  cooperative  association 
which  is  otherwise  eligible  to  participate 
under  this  part,  acquisition  of 
nonpublicly  owned  housing  units,  which 
the  RMC,  resident  council  or 
cooperative  association  will  operate  as 
rental  housing,  comparable  to  IHA- 
owned  low-income  housing  as  to  term  of 
assistance,  housing  standards,  eligibility 
and  contribution  to  rent. 

(5)  Any  other  Federal,  Tribal,  State,  or 
local  housing  program  that  is 
comparable,  as  to  housing  standards, 
eligibility  and  contribution  to  rent,  to 
any  of  the  programs  referred  to  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section,  and  provides  a  term  of 
assistance  of  not  less  than  five  years. 

(b)  Although  a  HUD  funding 
commitment  is  required  if  the 
replacement  housing  requirement  is  to 
be  satisfied  through  any  of  the  HUD 
programs  listed  in  paragraph  (a)  of  this 
section,  HUD  shall  not  be  obligated  to 
provide  such  funding  until  the 
commitment  is  issued.  Where  the 
requirement  is  to  be  satisfied  under  a 
Tribal,  State  or  local  program,  or  a 
Federal  program  not  administered  by 
HUD,  a  funding  commitment  shall  be 
required  from  the  proper  authority.  Sale 
proceeds  may  be  used  for  some  of  the 
replacement  housing  options  under 
paragraph  (a)  of  this  section  [e.g., 
rehabilitation  of  vacant  IHA-owned 
housing,  or  an  eligible  local  program). 
Where  a  homeownership  plan  provides 
for  use  of  sale  proceeds,  HUD  approval 
of  the  plan  and  execution  of  the  IHA- 
HUD  implementing  agreement  under 

S  905.1019  shall  satisfy  the  funding 
commitment  requirement  of  paragraph 
(a)  of  this  section,  with  regard  to  the 
amount  of  replacement  housing  to  be 
funded  out  of  sale  proceeds. 

(c)  Replacement  housing  may  differ 
from  the  dwellings  sold  under  the 
homeownership  plan,  as  to  unit  sizes  or 
family  or  elderly  occupancy,  as 
consistent  with  local  housing  needs  for 
low-income  families. 

(d)  This  section  shall  not  apply  to 
applications  submitted  under  the 
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Section  5(h)  Horaeownership  Program 
prior  to  October  1, 1990. 


§905.1017    ftocwd*.  reports,  and  audit*. 

The  IHA  shall  be  responsible  for  the 
maintenance  of  records  (including  sales 
and  fmsncial  records]  for  all  activities 
incident  to  fanplementation  of  the  HUD- 
approved  homeownership  plan.  Until  all 
planned  sales  of  irtdividual  dwellings 
have  been  completed,  the  IHA  shall 
submit  to  HUD  annual  sales  reports,  in  a 
form  prescr^d  by  HUD.  The  receipt, 
retention,  and  use  of  the  sale  proceeds 
shall  be  covered  in  the  regular 
independent  audits  of  the  IHA's  low- 
income  bousing  operations,  and  any 
supplementary  audits  that  HUD  may 
find  necessary  for  nwnitoring.  Where 
another  entity  is  responsible  for  sale  of 
individual  units,  pursuant  to 
S  905.1007(b),  the  IHA  must  ensure  tt>at 
the  entity's  responsibilities  include 
proper  recordkeeping  and  accountability 
to  the  IHA.  sufficient  to  enable  the  IHA 
to  monitor  compliance  with  the 
approved  homeownership  plan,  to 
prepare  its  reports  to  HUD,  and  to  meet 
its  audit  responsibilities.  All  books  and 
records  shall  be  subject  to  inspection 
and  audit  by  HUD  and  the  General 
Accounting  Office  (GAO). 

§905.1018    Submisslea  and  revlaw  of 
homaownsrsMp  plaa 

Whether  to  develop  and  submit  a 
proposed  homeownership  plan  is  a 
matter  within  the  discretion  of  eacfa 
IHA.  An  IHA  may  initiate  a  proposal  at 
any  time,  according  to  the  following 
procedures: 

(a)  Before  submission  of  a  proposed 
plan,  the  IHA  shall  consult  ii^ormaOy 
with  the  appropriate  HUD  Regional  or 
Field  Office  to  assess  feasibility  and  the 
particulars  to  be  addressed  by  the  plan. 

(b)  The  IHA  shall  submit  the  proposed 
plan,  together  with  supporting 
documentation,  to  the  appropriate  HUD 
Regional  or  Field  Office. 

(c)  Conditional  approval  may  be 
given,  at  HUD  discretion,  in  instances 
where  HUD  determines  that  to  be 
justified.  For  example,  conditional  HUD 
approval  might  be  a  necessary 
precondition  for  the  IHA  to  obtain  the 
funding  commitments  required  to  satisfy 
all  of  the  requirements  for  final  HUD 
approval  of  a  complete  homeownership 
plan.  Where  conditional  approval  is 
granted.  HUD  will  specify  the  conditions 
in  writing. 

§90S.10t9    HUO  approval  and  IHA-tWO 
Implamanting  agraamani 

Upon  HUD  notification  to  tfie  IHA 
that  the  homeovmership  plan  is 
approvaHe  (in  final  form  that  satisfies 
all  applicable  requirements  of  ^is 


subpart),  the  IHA  and  HUD  vrill  execute 
a  written  agreement,  in  a  form 
prescribed  by  HUD,  to  evidence  HUD 
approval  and  authorization  for 
implementation.  The  plan  itself,  as 
approved  by  HUD,  shall  be  considered 
to  be  part  of  the  agreement.  Any  of  the 
items  of  supporting  documentation  may 
also  be  incorporated,  if  agreeable.  The 
IHA  shall  be  obligated  to  carry  out  the 
approved  plan  without  modification, 
except  with  written  approval  by  HUD. 

§  905.1020    Camsnt  of  homaownarsMp 


The  hooieownership  plan  must 
address  the  following  matters,  as 
applicable  to  the  particular  factual 
situation: 

(a)  A  description  of  the  projserty, 
including  identification  of  the 
development  and  the  specific  dwellings 
to  be  sold. 

(b)  If  applicable,  a  plan  for  any  repair 
or  rehabilitation  required  under 

S  905.1006,  based  on  the  assessment  of 
the  physical  condition  of  the  property 
that  is  included  in  the  supporting 
documentation. 

(c)  Purchaser  eligibility  and  selection 
(see  §  905.100a). 

(d)  Terms  and  conditions  of  sale  (see, 
particularly,  §§  905.1011  through 
905.1014). 

(e)  A  plan  for  consdtation  with 
residents  during  the  implementation 
stage.  (See  §  905.1005).  If  appropriate, 
this  may  be  combined  with  the  plan  for 
counseling. 

(f)  A  budget  estimate,  showing  the 
costs  of  tmp4ementiog  the  plan,  and  the 
sources  of  the  funds  that  will  be  used. 

(g)  Counseling,  training,  and  technical 
assistance  to  be  provided  in  accordance 
with  S  905.1009. 

(h)  If  the  plan  contemplates  sale  to 
residents  via  an  entity  other  than  the 
PHA,  a  description  of  that  entity's 
responsibilities  and  information 
demonstrating  that  the  requirements  of 
§  905.1007(b)  have  been  met  or  will  be 
met  in  a  timely  fashion. 

(i)  If  applicable,  a  plan  for 
nonpurchasiny  residents,  in  accordance 
with  i  905.1010. 

(j)  An  administrative  plan,  incloding 
estimated  staffing  requirements. 

(k)  An  estimate  of  the  sale  proceeds 
and  an  explanation  of  how  they  will  be 
used,  in  accordance  with  {  905.1015. 

(1)  A  description  of  the  accounting  and 
reporting  procedures  to  be  used, 
including  those  required  to  meet  the 
requirements  of  §  905.1017. 

(m)  A  replacement  housing  plan,  in 
accordance  with  S  905.1016. 

(n)  An  estimated  timetable  for  the 
major  steps  required  to  carry  out  the 
plan. 


§905.1021    8Mp»0fMwg( 

The  following  supporting 
documentation  shall  be  subaHtted  to 
HUD  with  the  proposed  homeownership 
plan,  as  appropriate  for  the  particular 
plan: 

(a)  An  estimate  of  the  fair  market 
value  of  the  property,  including  the 
range  of  fair  market  vafues  of  individual 
dwellings,  supported  by  such 
information  as  HUD  finds  sufficient  to 
support  the  estimate. 

(b)  An  assessment  of  the  physical 
condition  of  the  property,  based  on  the 
standards  specified  in  5  905.1006. 

(c)  A  statement  demonstrating  the 
practical  workability  of  the  plan,  based 
on  analysis  of  data  on  such  elements  as 
purchase  prices,  costs  of  repair  or 
rehabilitation,  homeownership  costs, 
family  incomes,  availability  of  financing, 
and  the  extent  to  which  there  are 
eligible  residents  who  are  expected  to 
be  interested  in  purchase.  (See 

§  905.10CM(a).) 

(d)  Information  to  substantiate  the 
commitment  and  capability  of  the  IHA 
and  any  other  entity  with  substantial 
responsibilities  for  implementing  the 
plan. 

(e)  A  description  of  resident 
consultation  activities  carried  out 
pursuant  to  §  905.1005  before 
submission  of  the  plan  (including  public 
hearing,  if  required),  with  a  summary  of 
the  views  and  recommendations  of 
residents  and  copies  of  any  written 
comments  that  may  have  been 
submitted  to  the  IHA  by  individual 
residents,  resident  organizations,  and 
any  other  individuals  and  organizations. 

(f)  The  IHA's  certification  that  it  will 
administer  the  plan  in  accordance  with 
applicable  civil  rights  laws  and 
implementing  regulations,  as  described 
in  §  905.115  of  this  pari,  and  wiO  aaaure 
compliance  with  those  requiiesnents  by 
any  other  entity  that  may  assume 
substantial  responsibilities  for 
implementing  the  plan. 

(g)  An  opinion  by  legal  counsel  to  the 
IHA,  stating  that  counsel  has  reviewed 
the  plan  and  finds  it  consistent  with  all 
applicable  requirements  of  Federal, 
Tribal,  State,  and  local  law,  including 
regulations  as  well  as  statutes.  In 
addition,  counsel  must  identify  the 
major  legal  requirements  that  remain  to 
be  met  in  implementing  the  plan, 
indicating  an  opinion  about  whether 
those  requirements  can  be  met  without 
special  problems  that  may  disrupt  the 
timetable  or  other  features  contained  in 
the  plan. 

(h)  A  resoluti<m  by  the  IHA's  Board  of 
Commissioners,  evidencing  its  approval 
of  the  plan. 
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(i)  Any  oth«  r  information  that  may 
reasonably  b«  required  for  HUD  review 
of  the  plan.  Eb  cept  for  the  IHA-HUD 
implementing  agreement  under 
§  905.1019,  HIJD  approval  is  not 
required  for  documents  to  be  prepared 
and  used  by  the  IHA  in  implementing 
the  plan  (such  as  contracts,  applications, 
deeds,  mortga  ;es,  promissory  notes, 
leases,  and  cciDperative  or  condominium 
documents],  it  their  essential  terms  and 
conditions  ara  described  in  the  plan. 
Consequently!  those  documents  need 
not  be  submitted  as  part  of  the  plan  or 
the  supporting  documentation. 

2.  A  new  Part  906  is  added  to  read  as 
follows: 

PART  906— SECTION  5(h) 
HOMEOWNERSHIP  PROGRAM 


Sec 

906.1 

906.2 

906.3 

906.4 


IMI 


Purpose. 
Applical:  ility. 
General  i  luthority  for  sale. 
Fundame  ntal  criteria  for  HUD 
approval. 

906.5  Resident  consultation  and 
involvemen ;. 

906.6  Property  (hat  may  be  sold. 

906.7  Methods  of  sale  and  ownership. 

906.8  Purchase  r  eligibility  and  selection. 

906.9  Counseli  ig,  training,  and  technical 
assistance. 

906.10  Nonpuri  hasing  residents. 

906.11  Mainter  ance  reserve. 

906.12  Purchas »  prices  and  financing. 

906.13  Protecti<  )n  against  fraud  and  abuse. 

906.14  Limitati  m  on  resale  profit. 

906.15  Use  of  a  i\e  proceeds. 

906.16  Replace  nent  housing. 

906.17  Records  reports,  and  audits. 

906.18  Submisi  ion  and  review  of 
homeowner  ship  plan. 

906.19  HUD  ap  proval  and  PHA-HUD 
implementir  g  agreement. 

906.20  Content  of  homeownership  plan. 

906.21  Supporting  documentation. 
Authority:  Se4  5(h).  6(c)(4)(D),  United 

States  Housing  ^ct  of  1937  (42  U.S.C  1437c 
and  1437d);  sec  Wd),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C 
3535(d)).  I 

§906.1    PurpoM. 

This  part  coiifles  the  provisions  of  the 
Section  5(h)  Homeownership  Program 
for  public  housing,  as  authorized  by 
sections  5(h)  ajid  6(c)(4)(D)  of  the  United 
States  Housing  Act  of  1937  (Act). 

§906.2    AppilcAMity. 

This  part  applies  to  public  housing 
owned  by  pubfic  housing  agencies 
(PHAs)  (excluding  Indian  Housing 
Authorities  (iHAs)).  subject  to  Annual 
Contributions  Contracts  (ACCs)  under 
the  Act.  In  ref^ence  to  housing 
properties,  "development"  means  the 
same  as  "proj^t"  (as  defined  in  the 
Act),  rather  th^n  the  statutory  definition 
of  "development".  Except  where 


otherwise  indicated  by  the  context, 
"resident"  means  the  same  as  "tenant", 
as  the  latter  term  is  used  in  the  Act. 

§906.3    General  autttorlty  for  sal*. 

A  PHA  may  sell  all  or  a  portion  of  a 
public  housing  development  to  eligible 
residents,  as  defined  under  {  906.8,  for 
purposes  of  hohieownership.  according 
to  a  homeownership  plan  approved  by 
the  Department  of  Housing  and  Urban 
Development  (HUD)  under  this  part.  If 
the  development  is  subject  to 
indebtedness  under  the  AGC.  HUD  will 
continue  to  make  any  debt  service 
contributions  for  which  it  is  obligated 
under  the  ACC,  and  the  property  sold 
will  not  be  subject  to  the  encumbrance 
of  that  indebtedness.  (In  the  case  of  a 
development  with  financing  restrictions 
(such  as  a  bond-financed  development), 
however,  sale  is  subject  to  the  terms  and 
conditions  of  the  applicable 
restrictions.)  Upon  sale  in  accordance 
with  the  HUD-approved  homeownership 
plan.  HUD  will  execute  a  release  of  the 
title  restrictions  prescribed  by  the  ACC. 
Because  the  property  will  no  eligible  for 
further  HUD  funding  for  operating 
subsidies  or  modernization  under  the 
Act  upon  conveyance  of  title  by  the 
PHA.  (That  does  not  preclude  any  other 
types  of  post-sale  subsidies  that  may  be 
available,  under  other  Federal.  State,  or 
local  programs,  such  as  the  possibility  of 
available  assistance  under  Section  8  of 
the  Act.  in  connection  with  a  plan  for 
cooperative  homeownership.) 

§906.4    Fundamental  crHeria  for  HUD 
approvaL 

HUD  will  approve  a  PHA's 
homeownership  plan  if  it  meets  all  four 
of  the  following  criteria: 

(a)  The  plan  must  be  practically 
workable,  with  sound  potential  for  long- 
term  success.  Financial  viability, 
including  the  capability  of  purchasers  to 
meet  the  financial  obligations  of 
homeownership.  is  a  critical 
requirement. 

(b)  The  plan  must  be  consistent  with 
law.  including  the  requirements  of  this 
part  and  any  other  applicable  Federal, 
State,  and  local  statutes  and  regulations, 
and  existing  contracts.  Subject  to  the 
other  three  criteria  stated  in  this  section, 
any  provision  that  is  not  contrary  to 
those  legal  requirements  may  be 
included  in  the  plan,  at  the  discretion  of 
the  PHA,  whether  or  not  expressly 
authorized  in  this  part. 

(c)  The  plan  must  be  clear  and 
complete  enough  to  serve  as  a  working 
document  for  implementation,  as  well  as 
a  basis  for  HUD  review.  See  S  9  906.18 
through  906.21. 


§906.5    Resident  consultation  and 
Involvement 

(a)  In  developing  a  proposed 
homeownership  plan,  and  in  carrying 
out  the  plan  after  HUD  approval,  the 
PHA  shall  consult  with  residents  of  the 
development  involved,  and  with  any 
resident  organization  that  represents 
them,  as  necessary  and  appropriate  to 
provide  them  with  information  and  a 
reasonable  opportunity  to  make  their 
views  and  recommendations  known  to 
the  PHA.  While  the  Act  gives  the  PHA 
sole  legal  authority  for  final  decisions, 
as  to  whether  or  not  to  submit  a 
proposed  homeownership  plan  and  the 
content  of  such  a  proposal,  the  PHA 
shall  give  residents  and  their  resident 
organizations  full  opportunity  for  input 
in  the  homeownership  planning  process, 
and  full  consideration  of  their  concerns 
and  opinions. 

(b)  Where  individual  residents,  a 
Resident  Management  Corporation 
(RMC).  or  another  form  of  resident 
organization  may  wish  to  initiate 
discussion  of  a  possible  homeownership 
plan,  the  PHA  shall  negotiate  with  them 
in  good  faith.  Joint  development  and 
submission  of  the  plan  by  the  PHA  and 
RMC.  or  other  resident  organization,  is 
encouraged.  In  addition,  participation  of 
a  RMC  or  other  resident  organization  in 
the  implementation  of  the  plan  is 
encouraged. 

(c)  If  the  plan  involves  sale  of  50  or 
more  dwellings,  or  more  than  10  percent 
of  the  total  number  of  dwellings  in  the 
PHA's  public  housing  inventory,  the 
PHA  shall  provide  advance  notice  to 
residents  and  hold  a  public  hearing  prior 
to  submission  of  the  homeownership 
plan  to  HUD. 

§906.6    Property  that  may  be  sold. 

Subject  to  the  workability  criterion  of 
§  906.4(a)  (including,  for  example, 
consideration  of  common  elements  and 
other  characteristics  of  the  property),  a 
homeownership  plan  may  provide  for 
sale  of  one  or  more  dwellings,  along 
with  interests  in  any  common  elements, 
comprising  all  or  a  portion  of  one  or 
more  public  housing  developments.  A 
plan  may  provide  for  conversion  of 
existing  rental  housing  to 
homeownership  or  for  homeownership 
sale  of  newly  developed  public  housing. 
The  property  must  meet  local  code 
requirements  and  the  requirements  for 
ehmination  of  lead-based  paint  hazards 
in  HUD-associated  housing,  under 
subpart  C  of  24  CFR  part  35.  Further,  the 
property  must  be  in  good  repair,  with 
the  major  components  having  a 
remaining  useful  life  that  is  sufficient  to 
justify  a  reasonable  expectation  that 
homeownership  will  be  affordable  by 
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the  purchasers.  These  standards  must  be 
met  as  a  condition  for  sale  of  a  dwelling 
to  an  individual  purchaser,  unless  the 
terms  of  sale  include  measures  to  assure 
that  the  work  will  be  completed  within  a 
reasonable  time  after  purchase  [e.g.,  as 
a  part  of  a  mortgage  financing  package 
that  provides  the  purchaser  with  a  home 
improvement  loan). 

S  906.7    MettKxlt  of  sate  and  owneraNp. 

(a)  Any  appropriate  method  of  sale 
and  ownership  may  be  used,  such  as 
fee-simple,  conveyance  of  single-family 
dwellings  or  conversion  of  multifamily 
buildings  to  resident-owned 
cooperatives  or  condominiums. 

(b)  A  PHA  may  sell  dwellings  to 
residents  directly  or  (with  respect  to 
multifamily  buildings  or  a  group  of 
single-family  dwellings)  through  another 
entity  established  and  governed  by,  and 
solely  composed  of.  residents  of  the 
PHA's  public  housing;  provided  that: 

(1)  The  other  entity  has  the  necessary 
legal  capacity  and  practical  capability  to 
carry  out  its  responsibilities  imder  the 
plan. 

(2)  The  respective  rights  and 
obligations  of  the  PHA  and  the  other 
entity  will  be  speciHed  by  a  written 
agreement  that  includes: 

(i)  Assurances  that  the  other  entity 
will  comply  with  all  provisions  of  the 
HUD-approved  homeownership  plan. 

(ii)  Assurances  that  the  PHA's 
conveyance  of  the  property  to  the 
residents  (through  a  resident  entity)  will 
be  subject  to  a  title  restriction  providing 
that  the  property  may  be  resold  or 
otherwise  transferred  only  by 
conveyance  of  individual  dwellings  to 
eligible  residents,  in  accordance  with 
the  HUD  approved  homeownership 
plan,  or  by  reconveyance  to  the  PHA, 
and  that  the  property  will  not  be 
encumbered  without  the  written  consent 
of  the  PHA. 

(iii)  Protection  against  fraud  or  misuse 
of  funds  or  other  property  on  the  part  of 
the  other  entity,  its  employees,  and 
agents. 

(iv)  Assurances  that  the  resale 
proceeds  will  be  used  only  for  the 
purposes  specified  by  the  HUD- 
approved  homeownership  plan. 

(v)  Limitation  of  the  other  entity's 
administrative  and  overhead  costs,  and 
of  any  compensation  or  profit  that  may 
be  realized  by  the  entity,  to  amounts 
that  are  reasonable  in  relation  to  its 
responsibilities  and  risks. 

(vi)  Accountability  to  the  PHA  and 
residents  for  the  recordkeeping, 
reporting  and  audit  requirements  of 
S  906.17. 

(vii)  Assurances  that  the  residents 
(through  a  resident  entity)  will 
administer  their  responsibilities  under 


the  plan  on  a  nondiscriminatory  basis, 
in  accordance  with  the  Fair  Housing  Act 
and  implementing  regulations. 

(viii)  Adequate  legal  remedies  for  the 
PHA  and  residents,  in  the  event  of  the 
other  entity's  failure  to  perform  in 
accordance  with  the  agreement. 

{M6.S    Purchaser aNgibUHy and sataction. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwelHngs  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  any  additional  eligibility 
and  preference  standards  that  are 
required  or  permitted  under  this  section, 
a  homeownership  plan  may  provide  for 
the  eligibility  of  residents  of  public 
housing  owned  or  leased  by  the  seller 
PHA,  and  residents  of  other  housing 
who  are  receiving  housing  assistance 
under  Section  8  of  the  Act,  under  an 
ACC  administered  by  the  seller  PHA; 
provided  that  the  resident  has  been  in 
lawful  occupancy  for  a  minimum  period 
specified  in  the  plan  (not  less  than  30 
days  prior  to  conveyance  of  title  to  the 
dwelling  to  be  purchased).  Within  that 
overall  range  of  permissible  eligibility, 
the  following  order  of  preference  shall 
be  observed: 

(1)  The  existing  residents  of  each  of 
the  dwellings  to  be  sold. 

(2)  Other  residents  of  the  building  or 
development  in  which  the  dwellings  to 
be  sold  are  located. 

(3)  Residents  of  the  PHA's  other 
public  housing  developments  (owned  or 
leased  by  the  seller  PHA). 

(4)  Residents  of  other  housing  who  are 
receiving  housing  assistance  under 
Section  8  of  the  Act  (under  an  ACC 
administered  by  the  seller  PHA). 

(5)  Other  persons  who  do  not  meet 
any  of  the  types  of  residency 
requirements  listed  in  paragraphs  (a)  (1) 
through  (4)  of  this  section  at  the  time  of 
their  selection  as  purchasers,  provided 
that  they  are  eligible  for  admission  to 
public  housing  and  their  selection  is 
conditioned  on  completion  of  the 
specified  minimum  period  of  rental 
tenancy  prior  to  conveyance  of  title. 

(b)  A  homeownership  plan  may 
restrict  eligibility  to  one  or  more  of  the 
preference  categories  listed  in 
paragraph  (a)  of  this  section,  as  may  be 
reasonable  in  view  of  the  number  of 
units  to  be  offered  for  sale  and  the 
estimated  number  of  eligible  applicants 
in  various  categories,  provided  that  the 
specified  order  of  those  preferences  is 
observed. 

(c)  Within  each  of  the  categories 
under  paragraph  (a)  of  this  section,  a 
preference  shall  be  given  to  those 
residents  who  have  completed  self- 
sufBciency  and  job  training  programs,  as 


identified  in  the  homeownership  plan,  or 
who  meet  equivalent  standards  of 
economic  self-su^iciency,  such  as  actual 
employment  experience,  as  specified  in 
the  homeownership  plan. 

(d)  Persons  who  are  interested  in 
purchase  must  submit  applications  for 
that  specific  purpose,  and  those 
applications  shall  be  handled  separately 
from  applications  for  other  PHA 
programs.  Applications  shall  be  dated 
as  received  by  the  PHA,  and,  subject  to 
eligibility  and  preference  factors, 
selection  shall  be  made  in  the  order  of 
receipt.  Application  for  homeownership 
shall  not  affect  an  applicant's  place  on 
any  other  PHA  waiting  list. 

(e)  Eligibility  shall  be  Hmited  to 
residents  who  are  capable  of  assuming 
the  financial  obligations  of 
homeownership,  under  minimum  income 
standards  for  affordability.  and  taking 
into  account  the  unavailability  of  public 
housing  operating  subsidies  and 
modernization  funds  after  conveyance 
of  the  property  by  the  PHA.  A 
homeownership  plan  may,  however, 
take  account  of  any  available  subsidy 
from  other  sources  [e.g.,  if  available, 
assistance  under  Section  8  of  the  Act,  in 
connection  with  a  plan  for  cooperative 
ownership).  Under  this  affordability 
standard,  an  applicant  must  meet  both 
of  the  following  requirements: 

(1)  On  an  average  monthly  estimate, 
the  amount  of  the  purchaser's  payments 
for  mortgage  principal  and  interest,  plus 
insurance  and  real  estate  taxes,  will  not 
exceed  30  percent  of  the  applicant's 
adjusted  income  as  defined  in  24  CFR 
part  913,  except  that,  where  justified,  a 
higher  percentage  of  adjusted  income 
may  be  used,  up  to  a  maximum  of  35 
percent.  In  addition,  expenses  such  as 
utilities,  maintenance,  and  other  debt 
must  be  taken  into  account. 

(2)  The  applicant  can  pay  any 
amounts  required  for  closing,  such  as  a 
downpayment  (if  any)  and  closing  costs 
chargeable  to  the  purchaser,  as  may  be 
specified  in  the  homeownership  plan. 

(f)  Eligibility  shall  be  limited  to 
residents  who  have  been  current  in  all 
of  their  lease  obligations  over  a  period 
of  not  less  than  six  months  prior  to 
conveyance  of  title,  including,  but  not 
limited  to,  payment  of  rents  and  other 
charges  and  reporting  of  all  income  that 
is  pertinent  to  determination  of  rental 
charges.  At  the  PHA's  discretion,  the 
homeownership  plan  may  allow  a 
resident  to  remedy  underreporting  of 
income  by  payment  of  the  resulting 
underpayments  for  rent  (back  rent 
owing)  prior  to  conveyance  of  title  to  the 
homeownership  dwelling,  either  in  a 
lump-sum  or  in  installments  over  a 
reasonable  period.  Alternatively,  the 
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§  90&10    Nonpi^hasing  residents. 

(a]  If  an  exist  ing  resident  of  a  dwelling 
authorized  for  i  ale  under  a 
homeownershi!  i  plan  is  ineligible  for 
purchase,  or  de  dines  to  purchase,  the 
resident  shall  fa  s  given  the  choice  of 
relocation  to  ot  ler  suitable  and 
a^ordable  houi  ing  or  continued 
occupancy  of  tl  e  present  dwelling  on  a 
rental  basis,  at  a  rent  no  higher  than  that 
permitted  by  th  e  Act.  Displacement 
(permanent,  in^  oluntary  move),  in  order 
to  make  a  dwel  ing  available  for  sale,,  is 
prohibited.  In  addition  to  applicable 
program  sanctions,  a  violation  of  the 
displacement  ptohibition  may  trigger  a 
requirement  to  )rovide  relocation 
assistance  in  a(  cordance  with  the 
Uniform  Reloca  tion  Assistance  and  Real 
Property  Acquisition  Act  of  1970  and 
implementing  gbvemment-wide 
regulations  (49  ::FR  part  24).  Where 
continued  rente  1  occupancy  is 
contemplated,  I  he  homeownership  plan 
must  include  piDvision  for  any  rental 
subsidy  require  d  [e.g..  Section  8 
assistance,  if  ai 'ailable).  As  soon  as 
feasible  after  t}  ey  can  be  identiQed,  all 
nonpurchasing  residents  shall  be  given 
written  notice  c  f  their  options  under  this 
section. 

(b)  A  residen '.  who  chooses  to  relocate 
pursuant  to  this  section  shall  be  offered 
the  opportunity  to  relocate  to  another 
decent,  safe,  sanitary  and  affordable 
dwelling  of  suitable  size,  which  is,  to  the 
maximum  extent  practicable,  of  the 
residenf^s  choic  e.  on  a 
nondiscriminat  )ry  basis,  without  regard 


to  race,  color,  religion  (creed),  national 
origin,  handicap,  age,  or  sex.  in 
compliance  with  applicable  Federal  and 
State  law.  This  requirement  will  be  met 
a  the  resident  is  offered  the  opportunity 
to  relocate  to  another  suitable  dwelling 
under  the  Public  Housing  Program,  any 
of  the  housing  assistance  programs 
under  Section  8  of  the  Act,  or  any  other 
Federal,  State,  or  local  program  that  is 
comparable,  as  to  standards  for  housing 
quality,  admission  and  rent  to  the 
programs  under  the  Act,  and  provides  a 
term  of  assistance  of  at  least  five  years, 
(c)  A  resident  who  chooses  to  relocate 
pursuant  to  this  section  shall  be  offered 
the  following  relocation  assistance: 

(1)  Counseling  and  advisory  services 
to  assure  full  choices  and  real 
opportunities  to  obtain  relocation  within 
a  full  range  of  neighborhoods  where 
suitable  housing  may  be  found,  in  and 
outside  areas  of  minority  concentration, 
including  timely  information,  an 
explanation  of  the  resident's  rights 
under  the  Fair  Housing  Act,  and 
referrals  to  other  housing  that  meets  the 
standards  of  paragraph  (b)  of  this 
section;  and 

(2)  Payment  for  actual,  reasonable 
moving  expenses. 

§906w11    Maintenance  reserve. 

(a)  A  maintenance  reserve  shall  be 
established  for  all  multifamily  buildings 
sold  under  a  homeownership  plan.  For 
single-family  dwellings,  a  maintenance 
reserve  shall  not  be  required,  if  the 
availability  of  the  funds  needed  for 
maintenance  ia  adequately  addressed 
under  the  affordability  standard 
adopted  in  accordance  with  S  906.8(e). 

(b)  The  purpose  of  the  maintenance 
reserve  shall  be  to  provide  a  source  of 
reserve  funds  for  maintenance,  repair 
and  replacement,  as  necessary  to  ensure 
the  long-term  success  of  the  plan, 
including  protection  of  the  interests  of 
purchasers  and  the  PHA.  The  amounta 
to  be  set  aside,  and  other  terms  of  this 
reserve,  shall  be  as  necessary  and 
appropriate  for  the  particular 
homeownership  plan,  taking  into 
account  such  factors  as  prospective 
needs  for  nonroutine  maintenance  and 
replacement,  the  homeowners'  Hnancial 
resources,  and  any  special  factors  that 
may  aggravate  or  mitigate  the  need  for  a 
maintenance  reserve. 

§  906.  t2    Purctunv  prices  and  financing. 

(a)  To  ensure  affordability  by  eligible 
purchasers,  by  the  standard  adopted 
under  9  906.8(e),  a  homeownership  plan 
may  provide  for  below-market  purchase 
prices  or  below-market  Hnancing,  or  a 
combination  of  the  two.  Discounted 
purchase  prices  may  be  determined  on  a 
unit-by-unit  basis,  based  on  the 


particular  purchaser's  ability  to  pay,  or 
may  be  determined  by  any  other  fair 
and  reasonable  method  [e.g.,  uniform 
prices  for  a  group  of  comparable 
dwellings,  within  a  range  of 
affordability  by  a  group  of  potential 
purchasers). 

(b)  Any  type  of  private  or  public 
financing  may  be  used  [e.g., 
conventional.  Federal  Housing 
Administration  (FHA),  Department  of 
Veterans  Affairs  (VA),  Fanners'  Home 
Administration  (PmHA),  or  a  State  or 
local  program).  A  PHA  may  finance  or 
assist  in  financing  purchase  by  any 
methods  it  may  choose,  such  as 
purchase  money  mortgages,  guarantees 
of  mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-purchase 
arrangemento. 


S90«.ia 

abus*. 


Protectidn  against  fraud  and 


A  homeownership  plan  shall  include 
appropriate  protections  against  any 
risks  of  fraud  or  abuse  that  are 
presented  by  the  particular  plan,  such  as 
collusive  purchase  for  the  benefit  of 
nonresidents,  extended  use  of  the  7 

dwelling  by  the  purchaser  as  rental 
property,  or  collusive  sale  that  would 
circumvent  the  resale  profit  limitation  of 
§  906.14.    . 

§  906.14    Umttadon  on  resale  prolit 

(a)  General.  If  a  dwelling  is  sold  to  the 
initial  purchaser  for  less  than  fair 
msFket  value,  the  homeownership  plan 
shall  provide  for  appropriate  measures 
to  preclude  realization  by  purchasers  of 
windfall  profit  on  resale.  "Windfall 
profit"  means  all  or  a  portion  of  the 
resale  proceeds  attributable  to  the 
purchase  price  discount  (the  fair  maritet 
value  at  (fate  of  purchase  from  the  PHA 
less  the  below-merket  purchase  price), 
as  determined  by  one  of  the  methods 
described  in  paragraphs  (b)  through  (d) 
of  this  section.  Subject  to  that 
requirement,  however,  purchasers 
should  be  permitted  to  retain  any  resale 
profit  attributable  to  appreciation  in 
value  af^r  pinrihase,  along  with  any 
portion  of  the  sale  proceeds  fah-ly 
attributable  to  improvements  made  by 
them  after  purchase. 

(b)  Promissory  note  method.  Where 
there  is  no  limit  on  the  amount  of  the 
resale  price,  the  initial  purchaser  shall 
execute  a  promissory  note,  payable  to 
the  PHA,  along  with  a  mortgage  securing 
the  obligation  of  the  note,  on  the 
following  terms  and  conditions: 

(1)  The  principal  amount  of 
indebtedness  shall  be  the  lesser  of:  (i) 
The  purchase  price  discount,  as 
determined  by  the  deHpition  in 
paragraph  (a)  of  this  section  and  stated 
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in  the  note  as  a  dollar  amount:  or  (ii]  the 
net  resale  profit,  in  an  amount  to  be 
determined  upon  resale  by  a  formula 
stated  in  the  note.  That  formula  shall 
define  net  resale  profit  as  the  amount  by 
which  the  gross  resale  price  exceeds  the 
sum  of:  (A)  The  discounted  purchase 
price;  (B)  reasonable  sale  costs  charged 
to  the  initial  purchaser  upon  resale;  and 
(C)  any  increase  in  the  value  of  the 
property  that  is  attributable  to 
improvements  paid  for  or  performed  by 
the  initial  purchaser  during  tenure  as  a 
homeowner. 

(2)  At  the  option  of  the  PHA.  the  note 
may  provide  for  automatic  reduction  of 
the  principal  amount  over  a  specified 
period  of  ownership  while  the  property 
is  used  as  the  purchaser's  family 
residence.  At  maximum,  this  may  result 
in  total  forgiveness  of  the  indebtedness 
over  a  period  of  not  less  than  five  years 
from  the  date  of  conveyance,  in  annual 
increments  of  not  more  than  20  percent. 
This  does  not  require  a  PHA's  plan  to 
provide  for  any  such  reduction  at  all,  or 
preclude  it  from  specifying  terms  that 
are  less  generous  to  the  purchaser  than 
those  stated  in  the  foregoing  sentence. 

(3)  To  preclude  collusive  resale  that 
would  circumvent  the  intent  of  this 
section,  the  PHA  shall  (by  an 
appropriate  form  of  title  restriction) 
condition  the  initial  purchaser's  right  to 
resell  upon  approval  by  the  PHA,  to  be 
based  solely  on  the  PHA's 
determination  that  the  resale  price 
represents  fair  market  value  or  a  lesser 
amount  that  will  result  in  payment  to  the 
PHA,  under  the  note,  of  the  full  amount 
of  the  purchase  price  discount  (subject 
to  any  accrued  reduction,  if  provided  for 
under  paragraph  (b)(2)  of  this  section).  If 
so  determined,  the  PHA  shall  be 
obligated  to  approve  the  resale. 

(4)  The  PHA  may,  in  its  sole 
discretion,  agree  to  subordination  of  the 
mortgage  that  secures  the  promissory 
note,  in  favor  of  an  additional  mortgage 
given  by  the  purchaser  as  security  for  a 
home  improvement  loan. 

(c)  Limited  equity  method.  As  a 
second  option,  the  requirement  of  this 
section  may  be  satisfied  by  an 
appropriate  form  of  limited  equity 
arrangement  restricting  the  amount  of 
net  resale  proHt  that  may  be  realized  by 
the  seller  (the  initial  purchaser  and 
successive  purchasers  over  a  period 
prescribed  by  the  homeownership  plan] 
to  the  sum  of:  (1)  The  seller's  paid-in 
equity;  (2)  the  portion  of  the  resale 
proceeds  attributable  to  any 
improvements  paid  for  or  performed  by 
the  seller  during  homeownership  tenure; 
and  (3)  an  allowance  for  appreciation  in 
value,  calculated  by  a  fair  and 
reasonable  method  specified  in  the 


homeownership  plan  [e.g.,  according  to 
a  price  index  factor  or  other  measure). 

(d)  Third  option.  The  requirements  of 
this  section  may  be  satisfied  by  any 
other  fair  and  reasonable  arrangement 
that  will  accomplish  the  essential 
purposes  stated  in  paragraph  (a)  of  this 
section. 

(e)  Appraisal.  Determinations  of  fair 
market  value  under  this  section  shall  be 
made  on  the  basis  of  appraisal  by  an 
independent  appraiser,  to  be  selected  by 
the  PHA. 

§906.1S    Um  of  Ml*  procMdt. 

(a)  General  authority  for  use.  Sale 
proceeds  may,  after  provision  for  sale 
and  administrative  costs  that  are 
necessary  and  reasonable  for  carrying 
out  the  homeownership  plan,  be 
retained  by  the  PHA  and  used  for 
housing  assistance  to  low-income 
families  (as  such  families  are  defined 
under  the  Act).  The  term  "sale 
proceeds"  includes  all  payments  made 
by  purchasers  for  credit  to  the  purchase 
price  [e.g.,  earnest  money,  down 
payments,  payments  out  of  the  proceeds 
of  mortgage  loans,  and  principal  and 
interest  payments  under  purchase- 
money  mortgages),  along  with  any 
amounts  payable  upon  resale  under 

S  906.13,  and  interest  earned  on  all  such 
receipts.  (Residual  receipts,  as  defined 
in  the  ACC,  shall  not  be  treated  as  sale 
proceeds.) 

(b)  Permissible  uses.  Sale  proceeds 
may  be  used  for  any  one  or  more  of  the 
following  forms  of  housing  assistance 
for  low-income  families,  at  the 
discretion  of  the  PHA  and  as  stated  in 
the  HUD-approved  homeownership 
plan: 

(1)  In  connection  with  the 
homeownership  plan  from  which  the 
funds  are  derived,  for  special  purposes 
that  are  justified  to  ensure  the  success 
of  the  plan,  and  to  protect  the  interests 
of  the  PHA  and  any  other  entity  with 
responsibility  for  carrying  out  the  plan. 
Examples  include  a  reserve  for  use  to 
prevent  or  cure  default;  a  reserve  for 
emergency  loans  to  homeowners;  a 
reserve  for  any  contingent  liabilities 
(such  as  guaranty  of  mortgage  loans); 
and  a  reserve  for  repurchase,  repair  and 
resale  of  homes  in  the  event  of  defaults. 

(2)  In  connection  with  another  FRJD- 
approved  homeownership  plan  under 
this  part,  for  assistance  to  purchasers 
and  for  reasonable  planning  and 
administrative  costs. 

(3)  In  connection  with  a  State  or  local 
homeownership  program  for  low-income 
families,  for  assistance  to  purchasers 
and  for  reasonable  planning  and 
administrative  costs.  Under  such 
programs,  sales  proceeds  may  be  used 
to  construct  or  acquire  additional 


dwellings  for  sale  to  low-income 
families,  or  to  assist  such  families  in 
purchasing  other  dwellings  from  public 
or  private  owners.  Where  this  kind  of 
use  is  proposed,  the  homeownership 
plan  must  include  a  description  of  the 
State  or  local  homeownership  program. 

(4)  In  connection  with  the  PHA's  other 
public  housing  (rental  housing  that 
remains  under  ACC),  for  any  purposes 
authorized  for  the  use  of  operating  funds 
under  the  ACC  and  applicable 
provisions  of  the  Act  and  Federal 
regulations,  as  included  in  the  HUD- 
approved  operating  budgets.  Examples 
include  maintenance  and  modernization, 
augmentation  of  operating  reserves, 
protective  services,  and  resident 
services.  Such  use  shall  not  result  in  the 
reduction  of  the  operating  subsidy 
otherwise  payable  to  the  PHA  under  24 
CFR  part  990. 

(5)  In  connection  with  any  other  type 
of  Federal,  State,  or  local  housing 
program  for  low-income  families. 

S  906.16    Raptaemnant  housing. 

(a)  As  a  condition  for  transfer  of 
ownership  of  any  property  under  a 
HUD-approved  homeownership  plan, 
the  PHA  must  obtain  a  funding 
commitment,  from  HUD  or  another 
source,  for  the  replacement  of  each  of 
the  dwellings  to  be  sold  under  the  plan. 
Replacement  housing  may  be  provided 
by  one  or  any  combination  of  the 
following  methods: 

(1)  Development  by  the  PHA  of 
additional  public  housing  under  the  Act 
(by  new  construction  or  acquisition). 

(2)  Rehabilitation  of  vacant  public 
housing  owned  by  the  PHA. 

(3)  Use  of  five-year,  tenant-based 
certificate  or  voucher  assistance  under 
section  8  of  the  Act. 

(4)  If  the  homeownership  plan  is 
submitted  by  the  PHA  for  sale  to 
residents  through  a  RMC,  resident 
council  or  cooperative  association 
which  is  otherwise  eligible  to  participate 
under  this  part,  acquisition  of 
nonpublicly  owned  housing  units,  which 
the  RMC,  resident  council  or 
cooperative  association  will  operate  as 
rental  housing,  comparable  to  public 
housing  as  to  term  of  assistance,  housing 
standards,  eligibility,  and  contribution 
to  rent. 

(5)  Any  other  Federal.  State,  or  local 
housing  program  that  is  comparable,  as 
to  housing  standards,  eligibility  and 
contribution  to  rent,  to  the  programs 
referred  to  in  paragraphs  (a)  (1)  through 
(3)  of  this  section,  and  provides  a  term 
of  assistance  of  not  less  than  five  years. 

(b)  Although  a  HUD  funding 
commitment  is  required  if  the 
replacement  housing  requirement  is  to 
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be  satisfied  throdgh  any  of  the  HUD 
programs  listed  iti  paragraph  (a}  of  tki* 
sectioQ,  HUD  shall  no(  be  obligated  to 
provide  such  fuMfing  until  the 
corarutment  is  issued.  Where  tfie 
requirement  is  tabe  satisfied  under  a 
State  or  Iocs}  pn^gram,  or  a  Federal 
program  not  administered  by  HUD,  a 
funding  commitment  shall  be  required 
from  the  proper  mrfliority.  Sale  proceeds 
may  be  used  und^r  some  of  the 
replacement  housing  options  under 
paragraph  [a]  of  this  section  [e.g., 
rehabilitation  of  vacant  public  housing 
units,  or  an  eligillie  local  program). 
Where  a  homeoMtnership  plan  provides 
for  sale  proceeda  to  be  used  for 
replacement  housing,  HUD  approval  of 
the  plan  and  exetutioa  of  the  PHA-HUD 
knplementing  agreement  under  {  903.19 
shall  satisfy  the  funding  commitmeBt 
requirement  of  paragraph  [a]  of  this 
section,  with  regard  to  the  amount  of 
replacement  houfing  to  be  funded  out  of 
sale  proceeds.      ' 

(c)  Repracement  housing  may  differ 
from  the  dwellings  sohl  under  the 
homeownership  Man.  as  to  unit  sizes  or 
family  or  elderlypccupancy,  as 
consistent  with  local  housing  needs  for 
low-income  famines. 

(d)  This  sectioil  shall  not  apply  to 
applications,  subitiitted  under  the 
Section  5(h}  Homeowoership  Program 
prior  to  October  1 1990. 

§  906.17    Rtcorttai  reports,  and  audits. 

The  PHA  shall  Ibe  responsible  for  the 
maintenance  of  records  [including  sales 
and  financial  records)  for  all  activities 
incident  to  impleoientation  of  the  HUD- 
ap^t>ved  homeownership  plaa  Until  all 
planned  sales  of  individual  dwellings 
have  been  completed,  the  PHA  shall 
submit  to  HUD  a|mual  sales  reports,  in  a 
form  prescribed  iky  HUD.  The  receipt, 
retention,  and  usf  of  the  sale  proceeds 
shall  be  covered  tn  the  regular 
independent  audits  of  the  PHA's  pubhc 
housing  operatioas,  and  any 
supplementary  aadits  that  HUD  may 
find  necessary  for  monitoring.  Where 
another  entity  is  responsible  for  sale  of 
individual  units,  tmrsuant  to  §  906.7(b]. 
the  PHA  must  ensure  that  the  entity's 
responsibilities  include  proper 
recordkeeping  ai^d  accountabiRty  to  the 
PHA,  sufficient  to  enable  the  PHA  to 
monitor  compKaqce  with  the  approved 
homeownership  ^lan,  to  prepare  its 
reports  to  HUD,  ind  to  meet  its  audit 
responsibilities.  All  books  and  records 
shall  be  subject  tp  inspection  and  audit 
by  HUD  and  tke  peneral  Accounting 
Office  IGAO). 


fMCIS    Submission  and  rsvtow  Of 
nonisiiwiwvsMi^  ptan. 

Whether  to  develop  and  submit  a 
proposed  homeownership  plan  is  a 
matter  within  the  discretion  of  each 
PHA.  A  PHA  may  initiate  a  proposal  at 
any  time,  according  to  the  following 
procedures: 

(a)  Before  submission  of  a  proposed 
plan,  the  PHA  shall  consult  huformal^ 
with  the  appropriate  HUD  Regional  or 
Field  Office  to  assess  feasibility  and  the 
particulars  to  be  addressed  by  the  plan. 

(b)  The  PHA  shall  submit  the 
proposed  plan,  together  with  supporting 
documentation,  to  the  appropriate  HUD 
Regional  or  Field  Office. 

(c)  Conditional  approval  may  be 
given,  at  HUD  discretion,  where  HUD 
determines  that  to  be  justiHed.  For 
example,  conditional  HUD  approval 
might  be  a  necessary  precondition  for 
the  PHA  to  obtain  the  funding 
commitments  required  to  satisfy  the 
requirements  for  final  HUD  approval  of 
a  complete  homeownership  plan.  Where 
conditional  approval  is  granted,  HUD 
will  specify  the  conditions  in  writing. 

§906.19    HUD  approval  and  PHA-NUD 
linplsinsnUu9  sqi  ssnisnt. 

Upon  HUD  notification  to  the  PHA 
that  the  homeownership  plan  is 
approvable  (in  fmal  form  that  satisfies 
ail  applicable  requirements  of  this  part), 
the  PHA  and  HUD  will  execute  a 
written  agreement,  in  a  form  prescribed 
by  HUD,  to  evidence  HUD  approval  and 
authorization  for  implementation.  The 
plan  itself,  as  approved  by  HUD.  shall 
be  considered  to  be  part  of  the 
agreement.  Any  of  the  items  of 
supporting  documentation  may  also  be 
incorporated,  if  agreeable.  The  PHA 
shall  be  obligated  to  carry  out  the 
approved  plan  without  modification, 
except  with  written  approval  by  HUD. 

§90C.20    Content  of  lioaMOMNMrsiilppiani 

The  homeownership  plan  must 
address  the  following  matters,  aa 
applicable  to  the  particular  factual 
situation: 

(a)  A  description  of  the  property, 
including  identification  of  the 
development  and  the  specific  dwellings 
to  be  sold. 

(b)  If  applicable,  a  plan  for  any  repair 
or  rrftabilitation  required  under  §  908A 
based  on  the  assessment  of  the  physical 
condition  of  the  property  that  is 
included  in  the  supporting 
docimientation. 

(c)  Purchaser  eKgibiBty  and  selection' 
(see  I  906.9). 

(d)  Terms  and  conditions  of  sale  (see. 
particularly,  §S  906.11  through  906.^. 

{e}  A  plan  for  consuftatien  witfr 
residents  during  tfte  implementation 


stage  (See  1 906.5).  If  impropriate,  this 
may  be  combined  with  the  plan  for 
counseling. 

fl)  A  buci^et  estiniate.  showing  the 
costs  of  implementing  the  plan,  and  th^ 
sources  of  the  funds  that  will  be  used. 

(g)  Counseling,  training,  and  techm'cal 
assistance  to  be  provided  in  accordance 
with  1 906v9. 

(h}If  the  plan  contemplates  sale  to 
residents  via  an  entity  other  than  the 
PHA,  a  description  of  that  entity's 
responsibilities  and  information 
demonstrating  that  the  requirements  of 
S  9|D6.7(b}  have  been  met  or  will  be  met 
in  •  timely  fashion. 

(i)  If  applicable,  a  plan  for 
nenpurchasing  residents,  in  accordance 
with  S  906.10. 

(j)  An  administrative  plan,  including 
estimated  staffing  requirements. 

(k)  An  estimate  of  the  sale  proceeds 
and  an  explanation  of  how  they  wiir  be 
used,  in  accordance  with  i  906.15. 

(I)  A  description  of  the  accounting  and 
reporting  procedures  to  be  used, 
includmg  those  required  to  meet  the 
requirements  of  J  906.17. 

(m)  A  replacement  housing  plan.  In 
accordance  with  §  906.16. 

(n)  An  estimated  timetable  for  tfie 
major  steps  required  to  carry  out  the 
plan. 

$906.21    Svpporling  docunNnlalton, 

The  following  supporting 
documentation  shall  be  submitted  to 
HUD  with  the  proposed  homeownership 
plan,  88  appropriate  for  the  particular 
plan: 

(a)  An  estimate  of  the  fair  market 
vahie  of  the  property,  including  the 
range  of  fair  market  values  of  individual 
dwellings,  supported  by  such 
information  as  HUD  finds  sufficient  to 
support  the  estimate. 

(b)  An  assessment  of  the  physical 
condition  of  the  property,  based  on  the 
standards  specified  in  Sec.  906.6. 

(c)  A  statement  demonstrating  the 
practical  workability  of  the  plan,  based 
on  analysis  of  data  on  such  elements  as 
purchase  prices,  costs  of  repair  or 
rehabilitation,  homeownership  costs. 
family  incomes,  availability  of  financing, 
and  the  extent  to  which  there  are 
ehgible  residents  who  are  expected  to 
be  interested  in  purchase.  (See 

§  906.4(a}.) 

fd]  Information  to  substantiate  the 
commitment  and  capability  of  the  PHA 
and  any  other  entity  with  substantiaf 
responsibilities  for  hnpiementing  the 
plan. 

fe)  A  description  of  resident 
consultation  activities  carried  out 
pursuant  ta  1 986.5  before  submission  ot 
the  plan  (Inehding  public  hearing,  if 
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required)  with  a  summary  of  the  views 
and  recommendations  of  residents  and 
copies  of  any  written  comments  that 
may  have  been  submitted  to  the  PHA  by 
individual  residents  and  resident 
organizations,  and  any  other  individuals 
and  organizations. 

(f)  The  KlA's  certification  that  it  will 
administer  the  plan  on  a 
nondiscriminatory  basis,  in  accordance 
with  the  Fair  Housing  Act  and 
implementing  regulations,  and  will 
assure  compliance  with  those 
requirements  by  any  other  entity  that 
may  assume  substantial  responsibilities 
for  implementing  the  plan. 

(g)  An  opinion  by  legal  counsel  to  the 
PHA,  stating  that  counsel  has  reviewed 
the  plan  and  Hnds  it  consistent  with  all 


applicable  requirements  of  Federal, 
State,  and  local  law,  including 
regulations  as  well  as  statutes.  In 
addition,  counsel  must  identify  the 
major  legal  requirements  that  remain  to 
be  met  in  implementing  the  plan,  if 
approved  by  HUD  as  submitted, 
indicating  an  opinion  about  whether 
those  requirements  can  be  met  without 
special  problems  that  may  disrupt  the 
timetable  or  other  features  contained  in 
the  plan. 

(h)  A  resolution  by  the  PHA's  Board  of 
Commissioners,  evidencing  its  approval 
of  the  plan. 

(i)  Any  other  information  that  may 
reasonably  be  required  for  HUD  review 
of  the  plan.  Except  for  the  PHA-HUD 
agreement  under  §  906.19,  HUD 


approval  is  not  required  for  documents 
to  be  prepared  and  used  by  the  PHA  in 
implementing  the  plan  (such  as 
contracts,  applications,  deeds, 
mortgages,  promissory  notes,  and 
cooperative  or  condominium 
documents),  if  their  essential  terms  and 
conditions  are  described  in  the  plan. 
Consequently,  those  documents  need 
not  be  submitted  as  part  of  the  plan  or 
the  supporting  documentation. 

Dated:  August  2a  1901. 
)ofl«ph  a  ScUfl. 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[PR  Doc.  91-22501  Filed  9-19-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Adnllnlstration 

Supplemental  Security  Income  (SSI) 
Program  for  the  Agtd,  Blind,  and 
Disabled;  Outreach  Demonstration 
Program;  Announc«ment  of  Fiscal 
Year  (FY)  1992  Availability  of 
Cooperative  Agreement  Funds  and 
Request  for  Applications 

agency:  Social  Security  Administration. 
HHS. 


1912 


of  the 

funds  and  a 
pplicatibns  under  the  SSI 
Demonstration  Program. 


action:  Announcement 
availability  of  FY 
request  for  a 
Outreach 


SUMMARY:  The  Comi  nissioner  of  Social 
Security  announces  he  opening  of  the 
SSI  Outreach  Demoi  istration  Program 
for  FY  1992.  Applica  ions  will  be 
accepted  for  coopenitive  agreements 
which  increase  outnach  efforts  to  needy 
aged,  blind,  and  disc  bled  individuals 
who  are  potentially  sligible  for  the  SSI 
program.  By  outreac  i.  we  mean 
identifying  potential  y  eligible 
individuals,  helping  Ihem  understand 
the  benefits  of  participating  in  the  SSI 
program  and  assistiig  them  in  the 
application  process. | 

This  announcemeht  consists  of  three 
sections:  I 

•  Section  I  provides  background 
information,  discuses  the  purpose  of 
the  SSI  Outreach  Demonstration 
Program  and  briefly  describes  the 
application  process. 

•  Section  II  descr  bes  the 
programmatic  priorities  under  which  the 
Social  Security  Administration  (SSA)  is 
requesting  applica ti  ms  for  funding. 

•  Section  III  desc  ribes  in  detail  the 
application  process 

All  the  forms  and  instructions 
necessary  to  submil  an  application  ntay 
be  obtained  by  calli  ng  or  writing  Grants 
Management  Sta^.  Ar.  Lawrence  H. 
PuUen,  Chief;  Division  of  Contract  and 
Grant  Operations.  OAG.  DCFAM;  Social 
Security  Administn  lion;  l-E-4  Gwynn 
Oak  Building;  1710 1 3wynn  Oak  Avenue; 
Baltimore,  MD  2120  7;  telephone  (301) 
965-9500;  please  refer  to  section  III  for 
complete  instructions.  In  addition,  we 
have  included  an  oVerview  of  SSA's 
organization  in  the  Application  kit.  We 
encourage  applicants  to  become 
knowledgeable  about  SSA's  operations 
as  well  as  the  eligibility  rules  of  the  SSI 
and  the  Qualified  Medicare  Beneficiary 
(QMB)  programs.  Pamphlets  and  other 


public  information 
obtained  from  any 
field  office. 


naterials  may  be 
ocal  Social  Security 


DATES:  The  closing  date  for  receipt  of 
cooperative  agreement  applications 
under  this  announcement  is  November 
19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

SSA.  Office  of  Supplemental  Security 
Income.  Division  of  Program 
Management  and  Analysis,  SSI 
Outreach  Branch,  ^R-1  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (301)  965-9798. 
Linda  Thibodeaux,  Lynn  Brown,  or  Mary 
Wisz  are  available  to  provide  you  with 
general  program  information  and  the 
location  of  a  servicing  SSA  field  ofQ^v' 
and  schedule  attendance  at  a  Technical 
Assistance  Workshop. 
SUPPLEMENTARY  INFORMATION: 

Section  I 

A.  The  SSI  Program 

SSI  is  a  Federal  program  administered 
by  SSA.  The  program  is  financed  from 
general  revenue  funds  of  the  U.S. 
Treasury  and  provides  monthly  benefit 
payments  to  aged,  blind,  and  disabled 
people  who  have  limited  resources  and 
income.  In  1991.  the  Federal  benefit  rate 
for  an  individual  is  $407  per  month  and 
$610  per  month  for  a  couple.  In  addition, 
many  States  supplement  the  Federal 
benefit;  the  supplementary  benefit 
amounts  and  the  categories  of  persons 
eligible  for  these  benefits  vary  from 
State  to  State.  In  most  States,  eligibility 
for  SSI  means  eligibility  for  Medicaid; 
the  extent  of  the  Medicaid  coverage 
package  varies  by  State.  SSI  recipients 
may  also  be  eligible  to  receive  Food 
Stamps  in  all  States  but  California  and 
Wisconsin,  where  the  State's 
supplementary  payments  are  considered 
to  include  the  value  of  Food  Stamps. 

To  be  eligible  for  SSI  benefits,  a 
person  must  be  age  65  or  older  or 
disabled  or  blind,  have  limited  resources 
and  income,  and  meet  certain  other 
requirements.  An  adult  (age  18  or  over) 
is  considered  disabled  if  a  physical  or 
mental  impairment  or  combination  of 
impairments  prevents  the  person  from 
doing  any  substantial  gainful  work  and 
is  expected  to  last  for  at  least  12  months 
or  result  in  death.  A  child  (under  age  18) 
is  considered  disabled  if  he  or  she 
suffers  from  a  physical  or  mental 
impairment  of  comparable  severity  to 
that  which  would  make  an  adult 
disabled.  SSA  works  cooperatively  with 
the  States,  who  are  responsible  for 
making  disability  and  blindness 
determinations  through  their  Disability 
Determination  Services  (DDS).  SSA 
takes  a  detailed  medical  history  from 
the  applicant  during  the  initial  interview 
and  sends  that  information  to  the  DDS. 
The  DDS  then  secures  medical  records 
and,  if  needed,  arranges  an  additional 


medical  examination.  Based  upon  this 
evidence,  a  disability  or  blindness 
determination  is  then  made. 

In  addition  to  age,  disability  or 
blindness,  an  individual  or  couple  must 
meet  resource,  income,  and  residency 
requirements.  In  1991,  the  resource 
limits  are  $2,000  for  an  individual  and 
$3,000  for  a  couple.  If  a  disabled  or  blind 
child  lives  with  a  parent,  some  of  the 
parent's  income  and  resources  may  be 
counted  as  the  child's.  However,  not 
everything  that  a  person  owns  is 
counted. 

An  individual  or  couple  may  have 
earned  or  unearned  income  and  still  be 
eligible  for  the  SSI  program.  A  certain 
amount  of  income  is  disregarded  in 
determining  eligibility  and  computing 
the  SSI  benefit  amount.  People  who  live 
in  a  State  that  supplements  the  Federal 
payment  may  have  higher  amounts  of 
income  and  still  may  qualify  for  State 
supplementary  benefits. 

Except  for  some  children  of  military 
personnel,  to  be  eligible  for  SSI  a  person 
must  reside  in  the  U.S.  or  the  Northern 
Mariana  Islands  and  be  a  U.S.  citizen, 
an  alien  lawfully  admitted  for 
permanent  residence,  or  an  alien 
permanently  residing  in  the  U.S.  under 
"color  of  law"  (PRUCOL).  PRUCOL  is 
defined  in  the  Code  of  Federal 
Regulations  at  title  20.  §  416.1618. 

Approximately  4.8  million  persons 
received  a  Federal  SSI  benefit  or  a 
federally  administered  State  supplement 
in  December  1990.  Of  these,  1.3  million 
were  aged  recipients  (eligibility  based 
on  being  age  65  or  over)  and  3.5  million 
were  blind  or  disabled  recipients.  Of  the 
3.5  million  blind  or  disabled  recipients, 
there  were  approximately  600,000  who 
were  age  65  or  over,  and  350,000  who 
were  under  age  18  (disabled  children). 
Since  eligibility  is  determined  on  a 
monthly  basis,  the  number  of  persons 
receiving  benefits  for  at  least  1  month  in 
the  year  will  exceed  the  monthly  totals. 
SSA  estimates  that  over  5.6  million 
persons  will  receive  at  least  1  month  of 
benefits  during  1991. 

B.  Qualified  Medicare  Beneficiary 
(QMB)  Program 

Applicants  need  to  be  familiar  with 
the  QMB  program  and  the  eligibility 
process.  Since  the  eligibility  rules  are 
similar  to  the  SSI  program  rules,  but  the 
income  and  resource  limits  are  higher,  in 
certain  cases  it  may  be  appropriate  to 
refer  individuals  for  QMB  eligibility 
determinations  when  SSI  eligibility  is 
precluded. 

QMB's  are  Medicare  beneficiaries 
who  also  meet  certain  income  and 
resources  tests.  The  QMB  program  is 
administered  by  the  States  under  the 
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oversight  of  the  Health  Care  Financing 
Administration.  In  most  States,  the  QMB 
program  became  effective  in  January 

1989.  If  an  individual  qualifies  as  a 
QMB,  the  State  will  pay  Medicare 
premiums,  deductibles  and  coinsurance. 
Recent  studies  suggest  that  many 
individuals  who  might  qualify  are  not 
aware  of  these  benefits.  For  additional 
information,  see  the  fact  sheet  on  QMB's 
in  the  application  kit 

C.  Purpose  of  the  SSI  Outreach 
Demonstration  Program 

In  FY  1992,  SSA  will  award  a  series  of 
SSI  outreach  demonstration  projects. 
The  goal  of  these  projects  will  be  to 
demonstrate  effective,  efficient,  ongoing, 
and  transferable  approaches  for 
identifying  potentially  eligible  needy 
aged,  blind,  and  disabled  individuals 
and  assisting  these  individuals  in  the 
application  process.  By  effective,  we 
mean  methods  that  result  in  significant 
increases  in  SSI  awards  to  underserved 
populations.  By  efficient,  we  mean  those 
methods  that  find  the  most  people 
potentially  eligible  for  benefits  and 
assist  them  to  apply  while  conserving 
both  public  and  private  resources  and 
minimizing  the  burden  of  application  for 
clients.  These  projects  will  either  target 
additional  underserved  populations  or 
expand  upon  ideas  being  tested  in  the 
cooperative  agreements  previously 
funded. 

The  SSI  Outreach  Demonstration 
Program  was  first  announced  in  April 

1990.  Following  an  independent  review 
process,  33  cooperative  agreements 
were  approved  for  the  development  of 
models  of  SSI  outreach  in  44  sites.  The 
projects  use  a  wide  range  of 
methodologies  and  concentrate  on 
several  target  populations:  urban  and 
rural  elderly,  the  disabled  in  general, 
people  with  AIDS,  the  homeless,  and 
minority  and  ethnic  communities.  Final 
results  from  these  projects  will  not  be 
available  for  some  time. 

The  projects  funded  in  FY  1990  are 
still  actively  engaged  in  SSI  outreach 
activities  and  have  not  entered  an 
evaluation  phase.  In  FY  1992.  SSA  is 
soliciting  proposals  which  establish 
permanent  linkages  that  can  continue 
beyond  the  funded  period  to  identify 
potential  SSI  eligibles,  facilitate  the 
application  process,  and  help 
individuals  to  continue  to  receive  SSI 
benefits  as  long  as  they  remain  eligible. 
The  linkage  can  be  achieved  through  a 
network  of  contacts,  the  creation  of  an 
organization  that  becomes  self- 
supporting,  et  cetera.  As  a  part  of  SSI 
outreach,  we  are  interested  in  projects 
that  link  potential  SSI-eligible  people 
with  other  available  and  appropriate 
financial  t>enefit8  and  social  services 


that  will  improve  the  quality  of  their 
lives,  and  help  them  obtain  the  greatest 
possible  measure  of  independence. 
(Outreach  in  the  context  of  this 
demonstration  program  refers  to  initial 
claim  filing  only  and  not  the  appellate 
process.) 

SSA  is  also  interested  in  proposals  for 
cooperative  agreements  that  enhance 
current  outreach  efforts  conducted  by 
SSA's  field  offices  or  other 
organizations  such  as  State  or  local 
governments  or  private  entities.  The 
application  kit  contains  background 
information  on  the  33  projects  awarded 
from  the  FY  1990  announcement.  We  are 
seeking  effective  approaches  which  fill 
gaps  in  existing  programs  or  create  new 
outreach  mechanisms.  SSA  will  not  fund 
proposals  which  replicate  existing 
community  efforts  unless  such  proposals 
include  a  new  component  which  will 
lead  to  significant  increases  in  the 
numbers  of  people  being  reached  and 
approved  for  benefits.  An  important 
consideration  is  whether  the  knowledge 
to  be  gained  from  the  project  has  the 
potential  to  l>e  transferable  from  the 
local  community  to  other  similar 
communities  on  either  a  regional  or 
national  basis. 

D.  Cooperative  Agreements 

Legislative  authority  for  the  Outreach 
Demonstration  Program  is  contained  in 
section  1110  of  the  Social  Security  Act, 
which  provides,  in  part,  for  projects  that 
assist  in  promoting  the  objectives  or 
facilitate  the  administration  of  the  SSI 
program.  The  regulatory  requirements 
that  govern  the  administration  of  all 
Department  of  Health  and  Human 
Services  (DHHS)  cooperative 
agreements  are  located  in  the  Code  of 
Federal  Regulations  at  title  45,  parts  74 
and  92.  Applicants  are  urged  to  review 
the  requirements  in  the  applicable 
regulations. 

SSA  may  suspend  or  terminate  any 
cooperative  agreement  in  whole  or  in 
part  at  any  time  before  the  date  of 
expiration,  whenever  it  determines  that 
the  awardee  has  materially  failed  to 
comply  with  the  terms  of  the 
cooperative  agreement.  SSA  will 
promptly  notify  the  awardee  in  writing 
of  the  determination  and  the  reasons  for 
the  suspension  or  termination  together 
with  the  effective  date. 

A  cooperative  agreement  anticipates 
substantial  involvement  between  SSA 
and  the  applicant  during  the 
performance  of  the  project.  This 
involvement  will  include  collaboration 
or  participation  by  SSA  in  the 
management  of  the  activity  as 
determined  at  ^he  time  of  the  award.  For 
example,  SSA  will  be  involved  in 
decisions  involving  strategy,  hiring  of 


personnel,  deployment  of  resources, 
selection  of  contractors,  release  of 
public  information  materials,  et  cetera. 
To  this  end.  SSA  strongly  encourages  all 
applicants  to  contact  their  local  Social 
Security  field  office  to  obtain  additional 
information  on  the  SSI  program  and  on 
local  outreach  efforts.  However,  letters 
of  commitment  should  not  be  requested 
from  Social  Security  field  offices  or 
State  Disability  Determination  Services. 
For  information  regarding  the  location  of 
the  appropriate  Social  Security  field 
office,  please  contact  (he  SSI  Outreach 
Branch  on  [301)  965-9798.  The  Social 
Security  field  office  will  provide  SSI 
program  training  and  ongoing  technical 
assistance  to  those  organizations 
awarded  cooperative  agreements  in 
order  to  establish  workable  referral 
procedures.  All  awards  made  under  this 
program  will  be  made  in  the  form  of 
cooperative  agreements  to  ensure  that 
outreach  efforts  by  a  social  service 
agency,  advocacy  group,  or  State  or 
local  government  are  integrated  with 
SSA  activities. 

E.  Number,  Size,  and  Duration  of 
Projects 

Approximately  $4  million  is  available 
for  the  awarding  of  cooperative 
agreements  under  this  announcement. 
SSA  generally  expects  to  fund  up  to  40 
demonstration  projects  (an  even  higher 
number  may  be  awarded  should 
additional  funding  be  provided)  that 
cost  between  $100,000  and  $250,000  and 
can  be  completed  within  12  to  17 
months.  SSA  may,  however,  fund  some 
projects  at  higher  or  lower  amounts  and 
for  shorter  periods  of  time.  Applicants 
should  be  aware  that  the  awarding  of 
cooperative  agreements  is  subject  to  the 
availability  of  funds. 

F.  Fiscal  Year  1992  Cooperative 
Agreement  Application  Process 

The  cooperative  agreement 
application  process  for  FY  1992  will 
consist  of  a  one-stage,  full  application. 
The  program  narrative  (part  III  of  SSA- 
96-BK)  is  limited  to  20  double-spaced 
pages  (excluding  resumes,  forms,  et 
cetera.)  and  will  be  reviewed  by 
independent  reviewers  against  the 
evaluation  criteria  established  for 
review  of  applications  (see  section  III). 
Applications  will  also  be  reviewed 
against  others  targeting  the  same 
population;  for  example,  all  applications 
focusing  on  Native  Americans  will  be 
competitively  reviewed  against  each 
other. 

In  making  the  funding  award 
decisions,  SSA  will  pay  particular 
attention  to  appHcations  which  seek  to 
eliminate  multiple  barriers  to  eligibility 
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as  well  as  target  area^  of  the  United 
States  with  a  high  incidence  of 
individuals  with  incomes  at  or  b«low  the 
Federal  poverty  level. |ln  making 
decisions,  SSA  will  alko  try  to  equitably 
distribute  assistance  among  the  priority 
areas  and  target  population  subgroups 
described  in  section  II ,  part  B. 

Each  project  will  w(irk  with  one  or 
more  local  Social  Security  field  offices 
to  carry  out  the  appro  /ed  methodology. 
Local  offices  process  he  applications 
for  benefits  resulting  I  rom  outreach 
efforts.  Therefore,  geographic  dispersion 
will  be  a  factor  in  the  selection  process 
to  minimize  the  administrative  burden  to 
any  one  Social  Securijy  field  office  or 
State  Disability  Deterjnination  Service. 

G.  Technical  Assistance  Workshops  for 
Prospective  Apphcan^ 

SSA  will  hold  workshops  to  provide 
guidance  and  technics  il  assistance  to 
prospective  applicants.  Please  call  the 
SSI  Outreach  Branch  at  (301)  965-9798 
no  later  than  7  days  phor  to  the 
workshop  for  further  nformation. 


Difto 


October  16.  1991  „. 
October  IS.  1991 ... 
Octoftef  22.  1991 ... 
Octob«29.  1991 -. 
October  31,  1991... 
November  6.  1991 . 
November  6.  1991 . 


O  jvetarxl. 
B(i3toa  MA. 


l.ocsttoo 


OH. 
Louis.  MO. 


Lde 
SiatOe 

AltanUu 


Angeles.  CA. 
WA. 
GA. 

ukecny.  irr. 


Sectkmn 

A.  Overview 

The  Outreach  Dem<>nstration  Program 
will  help  SSA  demonitrate  the 
feasibility  of  special  approaches  and 
services  to  identify  afd  assist  needy 
individuals  in  filing  f(ir  SSI  benefits. 
SSA  is  most  interested  in  approaches 
that  will  result  in  significant  numbers  of 
potentially  eligible  individuals  being 
awarded  SSI  benefital  The  project 
methodology  should  describe  how 
referrals  to  social  services  or  other 
benefit  programs,  eg,  QMB's,  will  be 
made,  when  they  are  appropriate 

This  section  of  the  program 
announcement  lists  tie  target 
populations  to  be  reached,  the  barriers 
to  be  reduced  or  eliminated,  and  some  of 
the  types  of  approaclfes  that  may  be 
tested. 


B.  Priority  Areas 
SSA  estimates  thai 


a  significant 


number  of  people  arts  potentially  eligible 
for  SSI  benefits  but,  lor  a  variety  of 
reasons,  have  not  fil^d  for  them.  These 
potentially  eligible  iiidivicluab  fall  into 
all  SSI  eligibility  groitps;  i.e.,  aged,  blind, 
or  disabled,  adults,  and  children  and 


span  the  gamut  of  racial  and  ethnic 
groups.  T^is  announcement  targets  six 
population  groui>s  and  provides  a 
seventh  category,  "other."  Applications 
should  be  filed  under  categories  001 
through  006  whenever  possible.  File 
applications  under  priority  area  007 
"other"  only  when  they  cannot  fit  into 
priority  areas  001  through  006. 
Applications  which  target  multiple 
populations,  e.g..  African-Americans 
and  Hispanics.  should  identify  a  primary 
target  group  and  file  under  that  priority 
area. 

SSA  is  interested  in  receiving 
applications  from  social  service 
providers.  State  or  local  governments,  or 
advocacy  groups  who  provide  services 
to  hard  to  access  populations.  We  are 
particularly  interested  in  organizations 
that  employ  workers  under  the 
Department  of  Labor's  Senior 
Community  Service  Employment 
Program  authorized  under  title  V  of  the 
Older  American's  Act  who  could  be 
used  to  do  peer  outreach  activities.  Also, 
SSA  is  interested  in  projects  which 
target  groups  of  individuals  who  are  not 
already  connected  to  existing  advocacy 
and  social  networks.  For  such 
applications,  please  explain  why  the 
target  group  is  not  linked  to  existing 
social  networks  and  how  the  project  will 
establish  such  a  link. 

001:  African-Americans — SSA  desires 
applications  from  a  wide  range  of 
groups  targeting  outreach  to  African- 
Americans.  Of  particular  interest  are 
Historically  Black  Colleges  and 
Universities  (HBCU's)  because  of  their 
strong  connections  to  the  minority 
communities  in  which  they  exist.  They 
are  uniquely  situated  to  do  hands-on 
outreach  to  elderly  and  disabled 
individuals  and  to  build/ strengthen 
linkages  with  Social  Security  Held 
offices  and  other  conununity 
organizations.  HBCU's  which  grant  a 
master's  degree  in  programs  in  social 
work  (MSW)  and  those  institutions 
which  have  strong  programs  in  social 
work,  sociology,  or  gerontology,  but  do 
not  grant  a  MSW  have  proven 
experience  in  overcoming  barriers  faced 
by  African-American  elderly  and 
disabled  individuals  to  fall  participation 
in  American  life.  Therefore,  SSA  ia 
particularly  interested  in  receiving 
applications  from  HBCU's  with  such 
programs. 

002:  Native  Americana — SSA  i* 
interested  in  applications  from  tribat 
governments,  including  Alaskan  native 
corporations,  as  well  as  from  national 
and  regional  Native  American  service 
organizations  which  work  throu^  tribal 
govemraents  and/or  serve  urban/off- 
reservation  Native  Americans.  Project 
proposals  should  focus  on  linkages  writh 


Social  Security  field  offices  by 
overcoming  language  barriers, 
geographic  isolation,  and  other  barriers 
to  SSI  program  participation.  Proposals 
may  target  any  aged  or  disabled  Native 
American  populations.  SSA  is 
particularly  interested  in  projects  which 
target  fetal  alcohol  syndrome  and 
substance  abuse  in  Native  American 
communities. 

003:  Other  Minority/Ethnic  Groups— 
SSA  is  interested  in  projects  which 
target  ethnic  or  minority  groups  other 
than  African-Americans  and  Native 
Americans.  For  example,  projects  which 
target  language  minorities  or  particular 
nationality  groups  could  be  submitted 
under  this  priority  area.  These  projects 
should  employ  culturally  sensitive 
approaches  to  overcoming  such  barriers 
as  English  and/or  native  language 
illiteracy,  social  isolation,  fear,  or 
distrust  of  government  institutions. 

004:  Disabled  Children — SSA  is 
interested  in  proposals  from 
organizations  serving  children  such  as: 
foster  care  agencies.  Head  Start  program 
affiliates  (including  tadian  Head  Start 
affiliates),  school  districts,  children's 
hospitals  and  clinics,  tertiary  care 
medical  institutions,  State  title  V 
Children  with  Special  Health  Care 
Needs  Agencies,  and  State  agencies 
which  administer  programs  under  Part  H 
of  the  Individuals  with  Disabilities 
Education  Act.  For  example,  we  would 
encourage  school  districts  or  other 
organizations  to  propose  a  "linkage 
worker  model;"  that  is,  a  worker  who 
would  identify  potentially  eligible 
children  transitioning  from  an 
educational  to  a  work  setting  and  assist 
them  with  the  SSI  application  process. 
Wherever  appropriate,  a  work 
incentives  component  should  be  part  of 
the  project  proposal  (for  more 
hiformation  about  the  work  incentives 
provisions,  please  refer  to  the 
application  kit). 

005:  Severely  Mentally  111  Adults— 
SSA  wishes  to  test  outreach  methods  for 
integrated  service  dehvery  with  the 
mental  health  service  community,  i.e.. 
hospitals,  outpatient  centers,  community 
mental  health  centers,  and  others.  We 
are  not  only  interested  in  finding 
potential  eUgibles  among  the  severely 
mentally  ill,  but  in  joining  with  other 
organizations  in  linking  SSA's  services 
with  case  management  and  related 
types  of  services  that  consider  the  long 
range  interests  of  the  individual, 
including  the  eventual  entry  or  return  of 
the  severely  mentally  ill  individual  to  a 
productive  and  economically  self- 
sufficient  bfestyle.  SSA  is  particularly 
interested  in  project*  which  include  a 
representative  payee  component 
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Effective  outreach  must  ensure  that 
benefits  will  continue  once  established. 
A  representative  payee  (if  required]  will 
help  provide  that  assurance.  Wherever 
appropriate,  a  work  incentives 
component  should  also  be  part  of  the 
project  proposal.  For  more  information 
on  work  incentives,  please  refer  to  the 
application  kit.  Applications  which 
target  individuals  with  severe  mental 
illness  who  are  not  homeless  should  be 
submitted  under  this  category. 
Applications  which  target  homeless 
individuals  with  severe  mental  illness 
should  be  submitted  under  category  006. 

006:  Homeless  Adults:  SSA  believes 
that  it  is  imperative  that  we  develop  a 
variety  of  methods  of  reaching  this  hard- 
to-serve  population.  SSA  is  interested  in 
case  management  approaches  linking 
existing  homeless  service  activities  (e.g., 
Health  Care  for  the  Homeless  facilities) 
to  the  SSI  program.  Such  approaches 
should  include:  identifying  homeless 
individuals  potentially  eligible  for  SSI, 
taking  applications  for  benefits, 
obtaining  medical  evidence,  facilitating/ 
providing  any  necessary  consultative 
medical  examinations,  working  closely 
with  the  servicing  Social  Security  office 
and  the  Disability  Determination 
Service  to  obtain  all  required  evidence, 
and  maintaining  contact  with  the  client 
to  facilitate  all  steps  in  the  application 
process.  Case  management  must  include 
providing  or  arranging  representative 
payee  services,  when  needed. 

007:  Other — This  category  is  designed 
to  allow  for  projects  to  underserved 
populations  not  covered  by  the  other  six 
categories. 

For  example,  applications  which 
target  specific  categories  of  disabled 
adults  such  as: 

(1)  Blind  individuals; 

(2)  Deaf  individuals; 

(3)  Individuals  with  Acquired 
Immunodeficiency  Syndrome  (AIDS); 

(4)  Individuals  who  are  mentally 
retarded;  and 

(5)  Individuals  with  any  other  type  of 
disability 

may  be  submitted  under  this  priority 
area  if  they  do  not  fit  into  another 
priority  area  (e.g.,  the  homeless). 

Also,  applications  which  target  the 
elderly,  especially  the  frail  elderly,  may 
be  submitted  under  this  priority  area  if 
they  do  not  fit  into  another  priority  area. 

All  applications  should  state  clearly 
the  priority  area  to  be  targeted. 
Applications  which  target  multiple 
populations  should  identify  a  primary 
target  group  and  file  under  that  one 
priority  area. 

C.  Barriers  to  Filing  for  Benefits 

SSA  is  aware  that  barriers  exist  that 
prevent  potentially  eligible  individuals 


and  couples  from  filing  for  SSI  benefits. 
Some  of  the  barriers  identified  are  (not 
in  priority  order): 
— Lack  of  correct  information  about  the 

SSI  program  by  the  target  population 

and  by  outside  organizations  that 

provide  services  to  these  persons, 
— Inability  to  handle  one's  own  financial 

affairs,  which  may  require  another 

individual  to  assist  in  making 

application  and,  when  an  applicant  is 

eligible,  to  receive  the  benefits  as  a 

representative  payee, 
— English  language  illiteracy, 
— Limited  exposure  to  traditional 

communications  media, 
— Disabilities  which  limit  mobility  and 

connection  with  social  services 

organizations, 
— Reluctance  to  accept/admit  disability 

as  a  permanent  condition, 
— Fear/stigma  associated  with 

disability,  such  as  AIDS/ ARC,  cancer, 

mental  illness,  mental  retardation, 

and  substance  abuse, 
— Homelessness  often  coupled  with 

mental  illness  or  drug  addiction/ 

alcoholism, 
— Perceived  welfare  stigma  of  receiving 

SSI  benefits, 
— Distrust  or  fear  of  government 

bureaucracy, 
— Concern  that  eligibility  will  preclude 

work  or  future  work  attempts, 
— Lack  of  transportation  and/or  access 

to  a  telephone, 
— Lack  of  understanding  about  how  to 

contact  Social  Security  field  offices, 
— Lack  of  current  connection  with  social 

service  organizations,  and 
— ^Homebound  status  due  to  age  or 

infirmity. 

All  applicants  should  clearly  state 
which  barriers  to  filing  for  benefits  will 
be  reduced  or  eliminated  through  the 
demonstration  project. 

D.  Approaches  to  Outreach 

SSA  is  not  interested  in  applications 
which  simply  propose  the  production  of 
pamphlets;  nor  in  proposals  for  training 
or  general  public  information  initiatives 
which  are  not  followed  by  hands-on 
outreach. 

SSA  is  interested  in  proposals  for 
cooperative  agreements  featuring 
approaches  which  accomplish  two 
related  tasks:  (1)  reach  the  priority  areas 
and  target  population  subgroups 
described  above,  and  (2)  facilitate  the 
eligibility  process  for  the  individuals 
identified.  Each  proposal  should  address 
both  of  these  key  areas.  It  should  be 
clear  in  the  proposal  how  individuals 
will  be  identified  and,  once  identified, 
the  methodologies  to  be  used  to 
facilitate  the^application  process  and 
maintain  eligibility  status  once  benefits 
are  awarded. 


Some  examples  of  such  approaches  to 
SSI  outreach  are  (not  in  priority  order): 
— Public/Private  Coalition  and  Multi- 
Agency  Agreements — establish 
coalitions  between  public  and  private 
organizations  and  agreements 
between  various  Federal,  State,  and 
local  agencies  of  government  that  will 
establish  working  relationships 
linking  SSA  with  other  organizations 
and  agencies  to  identify  potentially 
eligible  individuals  and  to  assist  those 
individuals  with  the  SSI  application 
process.  For  example,  in  regard  to 
outreach  to  disabled  children,  an 
applicant  might  propose  a  coalition 
between  a  children's  hospital  and/or 
other  health  care  and  social  service 
providers  that  serve  low  income 
young  adults  or  children. 
— Case  Management — identify  potential 
SSI  eligibles  and  assisting  them  to 
negotiate  the  SSI  application  process, 
including  collecting  information  to 
complete  the  eligibility  determination 
process,  securing  the  necessary 
supporting  documentation,  and.  when 
necessary,  providing  transportation  to 
medical  examinations.  If  the 
individual  is  awarded  SSI  benefits 
and  is  unable  to  handle  his/her 
financial  a^airs,  identify  a  suitable 
representative  payee.  Refer  the 
individual  for  vocational 
rehabilitation  services  whenever 
possible. 
— Door-to-Door  Contacts — target 
communities  which  have  large 
numbers  of  low  income  people  and 
using  trained  staff  or  volunteers, 
systematically  go  door-to-door  in 
search  of  potentially  eligible  adults 
and  children.  Assist  those  applicants 
in  the  SSI  application  process. 
— Public/Private  Organizational  Listings 
(e.g.,  food  stamps,  low  income  home 
energy  assistance,  school  district 
enrollment,  Head  Start  affiliates, 
etcetera.) — use  such  mailings  for  door- 
to-door  contact,  telephone  contact, 
and/or  targeted  mailings  to  identify 
potentially  eligible  individuals.  Assist 
those  applicants  in  the  SSI  application 
process. 
— Linkage  Workers — utilize  an 
individual  whose  specific  task  is  to 
identify  individuals  applying  for  or 
receiving  a  non-SSA  benefit  or  service 
and  link  them  with  the  SSI  application 
process.  Facilitate  the  application 
process  by  overcoming  the  barriers 
caused  by  distance  from  SSA  field 
facilities  and  lack  of/poor 
transporation  or  telephone  access. 
Also  provide  transportation  to 
potentially  eligible  individuals  to 
required  medical  examinations. 
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— Volunteers — any  usi 
concept  with  unpai 


of  the  peer 

community 
ndividuals  who 


ist  currently 
report  changes  in 


volunteers.  Identify 
need  assistance  app  yin^  for  SSI 
benefits  or  managin  I  finances  and 
match  them  to  traini  d  volunteers  from 
State  and  local  community 
organizations  (such  is  groups 
affiliated  with  churc  les,  synagogues, 
community  action  c(  nters,  service 
clubs,  and  others).  1  he  volunteers  will 
assist  individuals  in  filing  for  and 
pursuing  SSI  benefits  including 
providing  translation  and 
transportation  serviies.  They  will  be 
available  for  appointments  as 
representative  paye  !S  to  manage 
monthly  payments  f  )r  newly  eligible 
recipients  and  to  asi 
entitled  recipients  td 
status. 
All  proposals  requir  ng  new  public 

information  materials 

what  need  will  be  met 

material  and  justify  w 

materials  are  inadequ.  ite  to  meet  that 

need.  SSA  is  not  inten  sted  in 

applications  which  sir  >ply  propose  the 

production  of  pamphh  ts;  nor  in 

proposals  for  training 

information  initiatives 

followed  by  hands-on 

technical  training  on  J  SA-administered 

programs  for  the  Outr  sach 

Demonstration  projec  s  will  be  provided 

by  SSA). 

E.  Content  of  Proposa  s 


must  identify 
by  the  new 
ly  current  SSA 


3r  general  public 
which  are  not 
outreach  (all  SSI 


IMI 


All'cooperative  a 
must  include  a  priorit] 
supporting  demograpl 
method  of  outreach;  tl 
will  be  reduced  or  elit  i 
approaches  to  be  tested 
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feedback  to  each  approved  project  on  a 
regular  basis  of  the  number  of 
applications  received  through  project 
efforts,  and,  of  those  applications,  the 
number  awarded  benefits.  SSA  will  not 
provide  feedback  on  eligibility  for  other 
program  benefits  which  result  from 
project  referrals  since  such  records  are 
maintained  by  the  States  or  other 
organizations,  e.g..  QMB  referrals. 

Information  must  be  provided 
showing  how  collaborative  activities 
will  continue  once  the  cooperative 
agreement  terminates.  In  addition,  the 
information  should  show,  if  applicable, 
how  these  activities  will  be  permanently 
integrated  with  local  SSA  field  office 
activities. 

Section  III 

A.  Eligible  Applicants 

Organizations  eligible  to  apply  for 
projects  under  priority  area  001  of  this 
announcement  fall  into  two  groups.  The 
organization  may  be  any  State  or  local 
government  and  public  or  private 
organization  or  agency  that  has  well 
established  linkages  at  the  local  level  or 
be  among  those  institutions  of  higher 
education  that  are  recognized  by  the 
Federal  Government  as  HBCU's. 
HBCU's  that  (1)  confer  the  degree  of 
Master's  of  Social  Work.  (2)  have 
centers  on  gerontology,  or  (3)  offer 
programs  or  curricula  in  gerontology  will 
be  given  special  consideration. 

The  organizations  eligible  to  apply 
under  priority  area  002  are:  tribal 
governments,  including  Alaskan  native 
corporations,  as  well  as  national  and 
regional  Native  American  service 
organizations  which  work  through  tribal 
governments  or  serve  urban/off- 
reservation  Native  Americans. 

For  all  other  priority  areas,  any  State 
or  local  government,  public  or  private 
organization  nonprofit  or  for-profit 
organization,  or  agency,  hospital,  or 
educational  institution  may  apply  for  a 
cooperative  agreement  under  this 
announcement.  Applications  will  not  be 
accepted  from  applicants  which  do  not 
meet  the  above  eligibility  criteria  at  the  ' 
time  of  submission  of  appHca  lions. 

Individuals  are  not  eligible  to  apply  in 
any  of  the  priority  areas.  For-profit 
organizations  may  apply  in  any  priority 
area  with  the  understanding  that  no 
cooperative  agreement  funds  may  be 
paid  as  profit  to  any  cooperative 
agreement  recipient.  Profit  is  considered 
as  any  amount  in  excess  of  the 
allowable  costs  of  the  grant  recipient.  A 
for-profit  organization  is  a  corporation 
or  other  legal  entity  which  is  organized 
or  operated  for  the  profit  or  benefit  of  its 
shareholders  or  other  owners  and  must 
be  distinguishable  or  legally  separable 


from  that  of  an  individual  acting  on  his/ 
her  own  behalf. 

B.  Reimbursement  of  Costs 

Federal  cooperative  agreement  funds 
may  be  requested  for  reimbursement  of 
allowable  costs  incurred  by  awardees  in 
conducting  the  demonstrations.  These 
funds,  however,  are  not  intended  to 
cover  costs  that  are  reimbursable  under 
an  existing  public  or  private  program. 

C.  Grantee  Share  of  the  Project  Cost 

Recipients  of  a  cooperative  agreement 
are  required  to  contribute  towards  the 
cost  of  each  project.  Generally.  5 
percent  of  the  total  cost  is  considered 
acceptable.  Recipients'  contributions 
may  be  cash  or  in-kind  (property  or 
services)  or  third  party  cash  or  in-kind 
contributions.  SSA  will  not  provide  total 
funding  for  any  project. 

D.  A  vai lability  of  Forms 

An  application  kit  containing  all 
instructions  and  forms  needed  to  apply 
for  a  cooperative  agreement  under  this 
announcement  may  be  obtained  by 
writing  or  telephoning  Grants 
Management  Staff.  Mr.  Lawrence  H. 
PuUen.  Chief.  Division  of  Contract  and 
Grant  Operations,  OAG,  DCFAM;  Social 
Security  Administration;  l-E-4  Gwyim 
Oak  Building;  1710  Gwynn  Oak  Avenue: 
Baltimore,  MD  21207;  telephone  (301) 
965-9500. 

When  requesting  an  application  kit. 
the  applicant  should  refer  to  project 
announcement  number  SSA-OSSI-92-1 
and  the  date  of  this  announcement  to 
ensure  receipt  of  the  proper  kit. 

Resource  Material 

The  following  resource  materials  are 
available  in  the  application  kit  for  use  in 
preparing  an  application: 

•  All  necessary  forms  and 
instructions; 

•  The  SSI  Outreach  Demonstration 
program  evaluation  protocol: 

•  Report  formats  for  progress  and 
final  reports; 

•  Description  of  current  outreach 
demonstration  projects;  and 

•  A  list  of  existing  public  information 
materials. 

In  addition,  "Understanding  SSI,"  a 
seminar  package  prepared  for  training 
outside  organizations  and  agencies 
about  SSI,  can  be  obtained  by  calling 
the  SSI  Outreach  Branch  at  (301)  965- 
9798. 

E.  Application  Submission 

All  applications  requesting  Federal 
funds  for  cooperative  agreement 
projects  must  be  submitted  on  the 
standard  forms  provided  in  the 
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applicfttion  kit  The  applkatioii  thall  be 
executed  by  •»  individual  autfaorized  to 
act  for  the  appbcant  organization  and  to 
assume  for  the  applicant  organization 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  cooperative 
agreement  award. 

An  original  and  a  minimom  of  two 
signed  copies  of  the  apph'cation  material 
must  be  submitted  to  the  address 
indicated. 

Submittal  of  six  additional  copies  ia 
optional  but  will  expedite  processing; 
there  is  no  penalty  for  not  submitting  the 
additional  copies. 

F.  Applicotion  Consideration 

Applications  are  initially  screened  for 
relevance  to  this  annoancement.  If 
judged  irrelevant,  the  applications  are 
returned  to  the  applicants. 

Applies  tioos  that  are  complete  and 
conform  to  the  requirements  of  this 
announcement  will  be  reviewed 
competitively  against  the  evahtation 
criteria  specified  in  section  III,  part  H,  of 
this  announcement  and  evaluated  by 
Federal  and  non-Federal  personneL  The 
results  of  this  review  and  evaluation 
will  assist  the  Social  Security 
Administration  in  considering  competing 
applications.  Although  the  results  of  this 
review  are  a  primary  factor  considered 
in  making  the  decisions  about 
applications,  review  scores  are  not  the 
only  factor  used. 

This  program  announcement  is 
designed  to  fill  in  gaps  in  the  current 
demonstration  program  and  to  expand 
its  scope.  Accordingly,  the  degree  to 
which  a  proposal  Tills  in  gaps  in  SSA*s 
current  outreach  activities  (e.g., 
methodology,  target  population]  is  a 
factor  in  final  selection.  Also, 
geographic  dispersion  is  required  to 
expand  the  program  throughout  the 
nation  as  well  as  to  equalize  the 
resulting  workload  on  SSA  field 
facilities  and  will  be  considered  in  the 
final  selection. 

C.  Application  Approval 

Cooperative  agreement  awards  will 
be  issued  within  the  constraints  of 
available  Federal  funds.  The  official 
award  document  is  the  "Notice  of 
Cooperative  Agreement  Award."  It  will 
provide  the  amount  of  funds  awarded, 
the  purpose  of  the  award,  the  budget 
period  for  which  the  funding  is  given, 
the  total  project  period  for  which 
support  is  contemplated,  the  amount  of 
grantee  financial  participation,  and  any 
special  terms  and  conditions  of  the 
cooperative  agreement.  All  projects 
must  be  operational  within  60  days  from 
the  date  of  the  issuance  of  the 
cooperative  agreement  award. 


H.  Criteria  for  Screeai/ig  aad  Reriew  of 
AppIicatioBS 

All  applications  that  meet  the 
deadline  will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  annotincement 
Complete  and  conforming  applications 
will  then  be  reviewed  and  evaluated. 

(1)  Application  Screening 
Requirements:  In  order  for  an 
application  to  be  in  conformance,  it 
must  meet  all  of  the  following 
requirements: 

(A)  Number  c^ Copies:  An  original 
signed  application  and  two  signed 
copies  mast  be  sttbmitted.  Six  additional 
copies  are  optional  but  will  expedite 
processing. 

(B)  Length:  The  program  narrative 
portion  of  the  application  (Part  HI  of 
SSA-96-^()  may  not  exceed  20  double 
spaced  pages  (or  10  single  spaced  pages) 
typewritten  on  one  side  of  the  paper 
only  using  standard  size  (8%"  x  11") 
paper.  Attachments  that  support  the 
program  narratfve  count  within  the  20- 
page  Innit. 

(2)  Apph'cation  Evaluation  Criteria: 
Applications  which  pass  the  screening 
will  be  reviewed  by  individuals  who 
will  score  the  applications,  basing  their 
scoring  decisions  on  the  following 
criteria  (relative  weights  are  shown  in 
parenthesis): 

(A)  Project  Objective  and  Expected 
Benefit  (15  points): 

1.  How  closely  do  the  project 
objectives  fit  with  the  approaches  to 
outreach  (see  Section  H.D)  specified  in 
the  application? 

2.  Are  the  expected  project  benefits 
clearly  described  and  related  to  the 
objectives  of  the  project?  Are  the 
benefits  quantifiable  and  realistic? 

3.  What  is  the  universe  of  potential 
eligibles?  (Provide  demographic  data  to 
support  these  estimates.) 

4.  Does  the  project  take  into  account 
prior  and  ongoing  outreach  efforts  by 
SSA  and  other  organizations  in  the 
geographic  area? 

5.  If  the  proposal  replicates  an 
existing  community  effort  describe  the 
new  component  which  will  lead  to 
significant  increases  in  the  number  of 
people  reached  and  approved  for 
benefits. 

(B)  Project  Design  (35  points): 

1.  Does  the  proposal  contain  a  logical 
and  detailed  plan  for  accomplishing  the 
objectives  of  the  project? 

2.  Does  the  proposed  approach  offer  a 
reasonable  prospect  of  success  in 
achieving  the  project's  objectives  and 
expected  results?  Are  there  any 
weaknesses  in  this  approach?  Are  there 
any  unnecessary  or  inappropriate 
objectives,  tasks,  sub-tasks? 


3.  Is  a  time-line  chart  provided?  Are 
the  time  seq\iences,  inchiding  beginning 
and  ending  dates  for  tasks,  and  pro>ect 
deadlines  dearly  identified?  Are  they 
logical  in  terms  of  their  order  and 
placement? 

4.  Does  the  proposal  demonstrate  an 
understanding  of  SSA's  organizatiaaal 
stntcture  and  SSI  application  process? 

5.  Does  the  proposal  demonstrate 
familiarity  with  the  QMB  program?  If  the 
target  population  includes  disabled 
children  or  adults,  does  the  proposal 
demonstrate  familiarity  with  the  State 
Disability  Determination  Service's  role 
and  responsibilities? 

ft.  Are  proposed  public  information 
materials  clearly  described  regarding 
bodi  the  need  and  the  approach?  Is  it 
clear  why  existing  SSA  materials  cannot 
be  utilized?  (SSA  is  not  interested  in  the 
development  of  pamphlets  [see  secti<» 
II.D|.) 

7.  Does  tfie  proposed  approach 
incorporate  the  SSA  evaluation 
protocol?  Does  the  time-line  list  dates 
for  quarterly  progress  reports  and  a  final 
report?  Will  additional  iwoject-specific 
data  be  gathered?  If  so: 

a.  Are  the  criteria  for  evahiatiaa 
linked  to  the  objectives  of  the  projectT 

b.  Arc  the  evaluation  measures  and 
instruments  appropriate,  practical,  and 
complete?  Are  the  measures  statistically 
sound? 

c  Does  the  proposal  explain  in  detail 
how  the  additional  data  will  be 
gathered? 

C.  Organization  ond  Budget  (30 
points): 

1.  Is  the  project  management  plan 
adequate  to  ensure  appropriate  control 
and  oversight?  Is  a  member  of  the 
applicant  organization  responsible  for 
overall  project  management?  Will  that 
individual  work  full  time  on  the  project 
and  will  he/she  be  based  at  the  site 
where  outi'each  will  be  done? 

2.  Does  the  applicant  show  evidence 
of  demonstrated  knowledge  and 
experience  with  the  SSI  program  and 
related  social  services  programs 
{including  the  QMB  program)  for  older 
persons  and/or  disabled  adults  or 
children?  Does  the  applicant  show 
evidence  of  demonstrated  experience 
working  with  and  mobilizing  private 
sector  resources? 

3.  Are  the  key  stafl'  qualified  to  do 
their  assigned  tasks?  Are  resumes 
included  for  key  staff?  Are  consultants 
and  advisors  used  appropriately? 

4.  Does  the  budget  justification 
adequately  describe  the  resources 
necessary  to  conduct  the  project?  Is  the 
budget  reasonable  as  measured  against 
the  intended  results?  If  subcontractors 
are  to  be  used,  does  the  budget  justify 
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the  need  and  stale  why  the  work  cannot 
be  done  by  the  applicant?  If  the 
subcontractors  Will  further  subcontract 
part  of  their  worl|,  is  the  reason,  cost, 
and  identity  of  the  individual  or 
company  clearly  shown  (if  known)? 

5.  Is  the  use  of  volunteers  proposed 
and  are  they  to  bje  used  appropriately, 
with  supervisionitraining.  and  support 
from  project  staff? 

6.  Are  coUaboiBtive  efforts  with  other 
agencies  or  organizations  clearly 
identified  and  documented?  How  will 
these  efforts  enhince  the  project? 
(Letters  of  Comnntment  must  be 
included  with  the  application.) 

7.  Has  the  local  Social  Security  Held 
office  been  contajcted  for  programmatic 

information?  Is  the 
daily  outreach 
operative  agreement 
Iters  of  commitment 
should  NOT  be  r^qaested  from  Social 
Security  field  offices  or  State  Disability 
Determination  Services.) 
(D)  Expected  Outcomes  (20  points): 

1.  Is  the  projecj  effective?  How  many 
contacts  are  estiitiated  to  be  made  by 
the  applicant  organization  with  potential 
eligibles?  How  mkny  inquiries  to  the 
applicant  organization  as  well  as  SSI 
program  applications,  and  awards  of 
benefits  are  estimated  to  result  from  the 
project?  (SSA  is  tot  interested  in 
percentage  increases  over  prior  SSI 
application  rates  without  concomitant 
increases  in  awa  tls.) 

2.  Is  the  projecj  replicable?  Does  the 
proposal  explain  adequately  how  the 


and  organizatio 
role  of  SSA  in  th 
activities  of  the 
clearly  defined? 


project  activities 


the  project  site?  <  )nce  the  project  has 


will  be  continued  in 


been  terminated,  what  additional 
sources  of  funding  will  be  sought  to 
continue  the  project  once  Federal 
fimding  ceases  at  the  conclusion  of  the 
cooperative  agreement? 

3.  Is  the  project  transferable?  Does  the 
proposal  explain  adequately  how  the 
project  activities  will  be  replicated  in 
other  areas  once  the  project  has  been 
terminated? 

4.  Is  the  project  efficient?  In  addition 
to  the  anticipated  number  of  new 
awards  and  the  regional  and/or  national 
transferability  of  the  project  design, 
what  other  outcomes  are  expected? 

(E)  Closing  Date  for  Receipt  of 
Applications: 

The  closing  date  for  submittal  of 
applications  under  this  announcement  is 
November  19. 1991.  Applications  must 
be  mailed  or  hand-delivered  to:  Grants 
Management  Staff,  Division  of  Contract 
and  Grant  Operations.  OAG.  DCFAM. 
Social  Security  Administration; 
Attention:  SSA  OSSI-92-1;  Priority 

Area: .  l-E-4  Gwynn  Oak 

Building.  1710  Gwynn  Oak  Avenue, 
Baltimore,  MD  21207. 

Hand-delivered  applications  are 
accepted  during  the  hours  of  8:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday.  An 
application  will  be  considered  as 
meeting  the  deadline  if  it  is  either 

1.  Received  on  or  before  the  deadline 
date  at  the  above  address;  or 

2.  Mailed  through  the  U.S.  Postal 
Service  or  sent  by  commercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  Applicants  are  cautioned  to 


request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
as  evidence  of  timely  mailing.  Private 
metered  postmarks  are  not  acceptable 
as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered. 

Note:  Facsimile  copies  will  not  be 
accepted. 

Paperwork  Reduction  Act 

This  notice  contains  reporting 
requirements  in  "The  Application 
Process"  section.  However,  the 
information  is  collected  using  Form 
SSA-96-BK,  Federal  Assistance,  which 
has  Office  of  Management  and  Budget 
clearance  number  0960-0184. 

Executive  Order  12372— 
Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by  the 
requirements  of  Executive  Order  12372 
relating  to  the  Federal  policy  for 
consulting  with  State  and  local  elected 
officials  on  proposed  Federal  financial 
assistance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.612.  Social  Security- 
Research  and  Demonstration.) 

Approved:  September  13. 1991. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security^ 
(FR  Doc.  91-22850  Filed  9-l»-91:  &45  am] 
BILUNa  cooc  41te-M-ll 
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DEPARTMENT  OF  JAGRICULTURE 

Cooperative  State  i  Research  Service 

7  CFR  Part  3403 

Small  Business  iniiovation  Researcti 
Grants  Program;  Administrative 
Provisions 

agency:  Cooperatije  State  Research 
Service.  USDA. 

action:  Final  rule. 


summary:  This  fina  1  rule  amends  the 
Cooperative  State  Research  Service 
(CSRS)  regulations  relating  to  the 
administration  of  tne  Small  Business 
Innovation  Researcn  (SBIR)  Grants 
Program  on  the  procedures  to  be 
followed  annually  ip  the  solicitation  of 
research  grant  propbsals.  the  evaluation 
of  such  proposals,  and  the  award  of 
competitive  researtji  grants  under  this 
program.  This  rule  imends  those 
regulations  by  requiring  that  the  space 
used  by  a  small  business  awardee  to 
conduct  research  be  space  over  which  it 
has  exclusive  contrpl.  that  proposals 
include  letters  of  ccinsent  from 
consultants  and  sul  contractors  in  order 
for  their  participati(  tn  to  be  evaluated 
during  the  review  p  -ocess.  limiting 
equipment  in  a  phai  le  I  grant  to  10%  of 
the  budget,  lengthei  ling  the  period  of 
phase  I  research  in  special  cases,  by 
offering  an  incentive  to  firms  with  prior 
USDA-SBIR  grant  ^pport  who 
summarize  their  prcigress  in 
conmiercializing  tht  results  of  the 
research,  revising  tie  "proprietary 
information"  and  "^hase  I  results" 
sections,  and  by  making  a  few 
additional  changes.!  CSRS  is  pubHshing 
these  regulations  inj  their  entirety  in 
order  to  enhance  their  use  by  the  public 
and  to  ensure  expeditious  submission 
and  processing  of  gi'ant  proposals. 

EFFEcnvrDATE:  S^tember  20. 1991. 

FOR  FURTHER  INFORpNATION  CONTACT. 

Terry  J.  Pacovsky.  ijjirector.  Awards 
Management  Divisipn.  Office  of  Grants 
and  Program  Systeifis.  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture,  Washiagton.  DC  20250- 
2200.  (Telephone  (262)-401-5024). 

SUPPtEMENTARY  INfORMATION: 

Paperwork  Reduction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  collection  of 
information  requiretnents  contained  in 
this  final  rule  have  been  approved  under 
OMB  Document  Nob.  0524-0022.  0524- 
0025,  and  0524-002( . 


IMI 


Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  it  is  not  a  major  rule 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governmental 
agencies,  or  geographic  regions.  It  will 
not  have  a  significant  economic  impact 
on  competitive  employment,  investment, 
produrftivity,  innovation,  or  on  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  In  addition, 
it  will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Public  Law  No.  96-534  (5  U.S.C.  601). 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 

Environmental  Impact  Statement 

This  regulation  does  not  significantly 
affect  the  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969.  as 
amended. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.212,  Small  Business  Innovation 
Research  (SBIR  Program).  For  the 
reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  part  3015. 
subpart  V.  48  FR  29115,  June  24, 1983, 
and  pursuant  to  the  Notice  found  at  52 
FR  22831,  June  16, 1987.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background  and  Purpose 

On  June  10, 1988,  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (53  FR  21966-21972),  which 
established  part  3403  of  title  7.  subtitle 
B,  chapter  XXXIV  of  the  Code  of  Federal 
Regulations,  for  the  purpose  of 
administering  the  U.S.  Department  of 
Agriculture's  Small  Business  Irmovation 
Research  (SBIR)  Grants  Program 
conducted  under  the  authority  of  the 
Small  Business  Innovation  Development 
Act  of  1982.  as  amended  (15  U.S.C.  638) 
and  section  630  of  the  Act  making 
appropriations  for  Agriculture.  Rural 
Development,  and  Related  Agencies' 
programs  for  fiscal  year  ending 
September  30, 1987,  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Public  Law  No.  9»-591. 100 


Stat.  3341.  This  rule  established  and 
codified  the  procedures  to  be  followed 
in  the  solicitation  of  competitive  small 
business  innovation  research  proposals, 
the  evaluation  of  such  proposals,  and 
the  award  of  grants  under  this  program. 
On  June  4. 1991.  the  Department 
published  a  Notice  in  the  Federal 
Register  (56  FR  25600-25608)  proposing 
the  amendment  of  this  Rule  and  inviting 
comments  from  interested  individuals 
and  organizations.  Written  comments 
were  requested  by  July  5. 1991.  No 
comments  were  received. 

List  of  Subjects  in  7  CFR  Part  3403 

Grant  programs — agriculture,  Grant 
administration. 

For  the  reasons  set  out  in  the 
preamble,  title  7.  subtiUe.  B.  chapter 
XXXrV.  part  3403  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as 
follows: 

PART  3403— SMALL  BUSINESS 
INNOVATION  RESEARCH  GRANTS 
PROGRAM 

Subpart  A— General  Informatton 

3403.1  Applicability  of  regulations. 

3403.2  Definitions. 

3403.3  Eligibility  requirements. 

Subpart  B— ProQram  Description 

3403.4  Three-phase  program. 

Subpart  C— Preparation  and  Submission  of 
Proposals 

3403.5  Requests  for  proposals. 

3403.6  General  content  of  proposals. 

3403.7  Proposal  format  for  phase  I 
applications. 

3403.8  Proposal  formal  for  phase  II 
applications. 

3403.9  Submission  of  proposals. 

Sut>part  D— Proposal  Review  and 
Evaluation 

3403.10  Proposal  review. 

3403.11  Phase  I  evaluation  criteria. 

3403.12  Phase  n  evaluation  criteria. 

3403.13  Availability  of  information. 

Sul>part  E— Supplementary  Information 

3403.14  Terms  and  conditions  of  grant 
awards. 

3403.15  Notice  of  grant  awards. 

3403.16  Use  of  funds;  changes. 

3403.17  Other  Federal  statutes  and 
regulations  that  apply. 

3403.18  Other  Conditions. 
Authority:  5  U.S.C.  301. 

Subpart  A— General  Information 
83403.1    Applicability  of  regulations. 

(a)  The  regulations  of  this  part  apply 
to  small  business  innovation  research 
grants  awarded  under  the  general 
authority  of  section  630  of  the  Act 
making  appropriations  for  Agricultiu«, 
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Rural  Development,  and  Related 
Agencies'  programs  for  fiscal  year 
ending  September  30, 1987.  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Public  Law  Number  9»-591, 100 
Stat.  3341.  and  the  provisions  of  the 
Small  Business  Innovation  Development 
Act  of  1982.  as  amended  (15  U.S.C.  638). 
The  Small  Business  Innovation 
Development  Act  of  1982,  as  amended, 
mandates  that  each  Federal  agency  with 
an  annual  extramural  budget  for 
research  or  research  and  development  in 
excess  of  $100  million  participate  in  a 
Small  Business  Innovation  Research 
(SBIR)  program  by  reserving  a  statutory 
percentage  of  its  annual  extramural 
budget  for  award  to  small  business 
concerns  for  research  or  research  and 
development  in  order  to  stimulate 
technological  innovation,  use  small 
business  to  meet  Federal  research  and 
development  needs,  increase  private 
sector  commercialization  of  innovations 
derived  from  Federal  research  and 
development,  and  foster  and  encourage 
minority  and  disadvantaged 
participation  in  technological 
innovation.  The  U.S.  Department  of 
Agriculture  (USDA)  will  participate  in 
this  program  through  the  issuance  of 
competitive  research  grants  which  will 
be  administered  by  the  OfBce  of  Grants 
and  Program  Systems.  Cooperative  State 
Research  Service  (CSRS). 

(b)  The  regulations  of  this  part  do  not 
apply  to  research  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

$3403^    Dcflnttlont. 
As  used  in  this  pari: 

(a)  Ad  hoc  reviewers  means  experts 
or  consultants,  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  render  expert  advice 
on  the  scientific  or  technical  merit  of 
grant  applications  in  those  fields,  who 
review  on  an  individual  basis  one  or 
several  of  the  eligible  proposals 
submitted  to  this  program  in  their  area 
of  expertise  and  who  submit  to  the 
Department  %vritten  evaluations  of  such 
proposals. 

(b)  Awarding  official  means  any 
officer  or  employee  of  the  Department 
who  has  the  authority  to  issue  or  modify 
research  project  grant  instruments  in 
behalf  of  the  Department. 

(c)  Budget  period  means  the  interval 
of  time  into  which  the  project  period  is 
divided  for  budgetary  and  reporting 
purposes. 

(d)  Department  means  the  Department 
of  Agriculture. 

(e)  Funding  agreement  is  any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  for  the  performance 


of  experimental,  developmental,  or 
research  work  funded  in  whole  or  in 
part  by  the  Federal  Government. 

(f)  Grantee  means  the  small  business 
concern  designated  in  the  grant  award 
document  as  the  responsible  legal  entity 
to  whom  a  grant  is  awarded  under  this 
part 

(g)  Minority  and  disadvantaged  small 
business  is  a  concern: 

(1)  Which  is  at  least  51  percent  owned 
by  one  or  more  minority  and 
disadvantaged  Individuals  or.  in  the 
case  of  any  publicly  owned  business, 
one  in  which  at  least  51  percent  of  the 
voting  stock  is  owned  by  one  or  more 
minority  and  disadvantaged  individuals: 
and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals.  For 
purposes  of  this  program,  a  minority  and 
disadvantaged  individual  is  defined  as  a 
member  of  any  of  the  following  groups: 
Black  Americans.  Hispanic  Americans. 
Native  Americans,  Asian-Pacific 
Americans,  or  Subcontinent  Asian 
Americans. 

(h)  Peer  review  group  means  experts 
or  consultants,  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice  on 
the  scientific  and  technical  merit  of 
grant  applications  in  those  fields,  who 
assemble  as  a  group  to  discuss  and 
evaluate  all  of  the  eligible  proposals 
submitted  to  this  program  in  their  area 
of  expertise. 

(i)  Principal  investigator  means  a 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Department  who  is 
responsible  for  the  scientific  and 
technical  direction  of  the  project 

(j)  Program  solicitation  is  a  formal 
request  for  proposals  whereby  an 
agency  notifies  the  small  business 
community  of  its  research  or  research 
and  development  needs  and  interests  in 
selected  areas  and  invites  proposals 
from  small  business  concerns  in 
response  to  those  needs. 

(k)  Project  means  the  particular 
activity  within  the  scope  of  one  of  the 
research  topic  areas  identified  in  the 
annual  solicitation  of  applications, 
which  is  supported  by  a  grant  award 
under  this  part. 

(1)  Project  period  meant  the  total 
length  of  time  that  is  approved  by  the 
Department  for  conducting  the  research 
project  as  outlined  in  an  approved  grant 
application. 

(m)  Research  or  research  and 
development  (R&D)  means  any  activity 
which  is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied; 


(2)  A  systematic  study  directed        ^ 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need:  or 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

(n)  Research  project  grant  means  the 
award  by  the  Department  of  funds  to  a 
grantee  to  assist  in  meeting  the  costs  of 
conducting  for  the  benefit  of  the  public 
an  identified  project  which  is  intended 
and  designed  to  establish,  discover, 
elucidate,  or  confirm  information  or  die 
underlying  mechanisms  relating  to  a 
research  topic  area  identified  in  the 
annual  solicitation  of  applications. 

(0)  Small  business  means  a  concern 
which  at  the  time  of  award  of  phase  I 
and  phase  II  funding  agreements  meets 
the  following  criteria: 

(1)  Is  organized  for  profit 
independently  owned  or  operated,  is  not 
dominant  in  die  field  in  which  it  is 
proposing,  has  its  principal  place  of 
business  located  in  the  United  States, 
has  a  number  of  employees  not 
exceeding  500  (full-time,  part-time, 
temporary,  or  other)  in  all  affiliated 
concerns  owned  or  controlled  by  a 
single  parent  concern,  and  meets  the 
other  regulatory  requirements  outlined 
in  13  CFR  part  121.  Business  concerns, 
other  than  Hcensed  investment 
companies,  or  State  development 
companies  qualifying  under  the  Small 
Business  Investment  Act  of  1958, 15 
U.S.C.  661,  et  seq.,  are  affiliates  of  one 
another  when  directly  or  indirectly  one 
concern  controls  or  has  the  power  to 
control  die  other  or  third  parties  (or 
party)  control  or  have  the  power  to 
control  both.  Control  can  be  exercised 
through  common  ownership,  common 
management  and  contractual 
relationships.  The  term  "affiliates"  is 
defined  in  greater  detail  in  13  CFR 
121.401(a).  The  term  "number  of 
employees"  is  defined  in  13  CFR  12.407. 
Business  concerns  include,  but  are  not 
limited  to.  any  individual,  partnership, 
corporation,  joint  venture,  association, 
or  cooperative. 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  publicly  owned  business  at 
least  51  percent  of  its  voting  stock  is 
owned,  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
aliens. 

(p)  Subcontract  is  any  agreement 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  Government  funding  agreement 
awardee  calling  for  supplies  or  services 
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required  solely  for  thej  perfcmnance  of 
the  original  fandinf  agreement 

(q)  United  States  means  the  several 
States,  the  territories  tnd  possessions  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  CoBUkonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia. 

(r)  Women-owned  i 
means  a  concern  that  | 
percent  owned  by  a 
who  also  control  and  i 
"Contror  as  used  in  \\ 
exercising  the  power  to  make  policy 
decisions.  "Operate"  ks  used  rn  this 
context  means  being  ^ctively  involved 
in  the  day-to-day  management  of  the 
concern. 


ill  business 
(s  at  least  51 
}man  or  women 
[)perate  It. 
^is  context  means 


IMI 


§3403.3 

(a)  Eligibility  offinh.  Each 
organizatian  wbmittiitg  a  proposal  must 
qualify  as  a  small  bus^ess  for  research 
purposes,  as  defined  i|i  i  3403.2.  )oint 
ventures  and  limited  partnerships  are 
eligible  to  etpply  for  aad  to  receive 
research  grants  under ithis  program, 
provided  that  the  entity  created  qualifies 
as  a  small  business  ia  accordance  with 
section  2(3}  of  the  Small  Business  Act 
(15  U.S.a  632)  and  as  defined  in 
S  3403.2(o]  of  this  parti  For  both  phase  I 
and  phase  II  the  reseat'ch  must  be 
performed  in  the  Unittd  States.  A 
minimum  of  two-thirds  of  the  research 
or  analytical  work,  as  determined  by 
budget  expenditures,  fiust  be  performed 
by  the  proposing  organization  under 
phasa  I  grants.  For  ph^se  II  awards,  a 
minimum  of  one-half  <)f  the  research  or 
analytical  e^ort  must  be  conducted  by 
the  proposing  firm.  Thp  space  used  by 
the  SBIR  awardee  to  oonduct  the 
research  must  be  spaoe  over  which  it 
has  exclusive  control  lor  the  period  of 
the  grant.  | 

(bj  Eligibility  of  principal 
investigator.  The  primary  employment 
of  the  principal  investIg>iiot  must  be 
with  the  proposing  firfi  at  the  time  of 
award  and  during  the  iconduct  of  the 
proposed  research.  Primary  employment 
means  that  more  than  one-half  of  tfie 
principal  investigator's  time  is  spent  in 
the  employ  of  the  small  business. 
Primary  employment  ^th  the  small 
business  applicant  precludes  full-time 
employment  with  another  organization. 
If  the  proposed  principal  investigator  is 
employed  by  another  brganization  (e.g., 
university  or  another  company)  at  the 
time  of  submission  of  the  application, 
documentation  must  be  submitted  with 
the  proposal  from  the  principal 
investigator's  current  employer  verifying 
that,  in  tfte  event  of  aa  ^IR  award,  he/ 
she  will  beeone  a  lesHhan  hatf-tinte 
employee  of  such  (»gAntzatioa  and  witt 


remain  so  for  the  doration  of  the  SBIR 
project 

Subpart  B— Program  Description 

§  3403.4    Tbrae-phase  program. 

The  Small  Business  Irmovation 
Research  Grants  Program  will  be  carried 
out  in  three  separate  phase  described 
beiovr.  The  first  two  phases  are 
designed  to  assist  USDA  in  meeting  its 
research  and  development  c^jectrves 
and  will  be  supported  with  Federal 
funds.  The  purpose  of  the  third  phase  is 
to  pursoe  the  commercial  applications  or 
objectives  of  the  research  carried  out  in 
phases  I  and  II  through  the  use  of 
private,  non-Federal  funds. 

(a)  Phase  I  is  the  initial  stage  in  which 
the  scientific  and  technical  merit  and 
feasibility  of  an  idea  related  to  one  of 
the  research  areas  described  in  the 
program  solicitation  is  evaluated, 
nonrally  for  a  period  not  to  exceed  6 
months.  In  special  cases,  however, 
where  a  proposed  research  project 
requires  more  than  8  months  to 
complete,  a  longer  grant  period  may  be 
considered.  In  such  cases  die  phase  I 
award  wiU  still  be  limited  to  ^,000. 
and  the  submission  of  a  Phase  II 
proposal  will  be  delayed  by  one  year. 

(b)  Phase  U  is  the  principal  research 
or  research  and  development  effort  in 
which  the  results  from  Phase  I  are 
expanded  upon  and  further  pursued, 
normally  for  a  period  not  to  exceed  24 
months.  Only  those  smaQ  businesses 
previously  receiving  phase  I  awards  are 
eligible  to  submit  phase  H  proposals.  For 
each  phase  I  project  funded  the  awardee 
may  apply  for  a  phase  II  award  only 
once.  Phase  I  aw^rdees  who  for  valid 
reasons  cannot  apply  for  phase  II 
support  in  the  next  fiscal  year  funding 
cycle  may  apf^y  for  support  not  later 
than  the  second  fiscal  year  funding 
cycle. 

(c)  Phase  IH  is  the  pursuit  of 
commerdal  objectives  resulting  from  the 
Federally  supported  work  carried  out  in 
phases  I  and  n.  This  portion  of  the 
project  is  performed  by  the  small 
business  firm  and  privately  funded  by  a 
non-Federal  source  through  the  use  df  a 
follow-on  funding  commitment.  A 
foUow-oQ  fuoding  Gomaiitraent  is  an 
agreement  between  the  small  business 
firm  and  a  provider  of  foUow-on  capital 
for  a  specified  anxrant  of  funds  to  be 
made  available  to  the  small  business  for 
further  dsivetopiacnt  of  tlwir  effort  upon 
achieving  certain  nmtaany  agreed  upon 
technics  objectives  during  phase  IL 


Supart  C— Praparalton  and  Submiasion 
of  Propoaala 

§  340aLS    RaqiMSts  for  proposals. 

(a)  Phase  I.  A  program  solicitation 
requesting  phase  I  proposals  will  be 
prepared  each  fiscal  year  in  which  fimds 
are  made  available  for  this  purpose.  The 
solicitation  will  contain  information 
sufficient  to  enable  eligible  applicants  to 
prepare  grant  proposals  and  will  include 
descriptions  of  specific  research  topic 
areas  which  the  Department  will 
support  during  the  fiscal  year  involved 
forms  to  be  completed  and  submitted 
with  proposals,  and  special 
requirements.  A  notice  will  be  puHished 
in  the  Federal  Register  informing  the 
public  of  the  availability  of  the  program 
solicitation. 

(b)  Phase  II.  For  each  fiscal  year  in 
which  funds  are  made  available  for  this 
purpose,  the  Department  will  send  a 
letter  reqtresting  phase  II  proposals  from 
the  phase  1  grantees  eKgible  to  apply  for 
phase  n  funding  in  that  fiscal  year.  The 
letter  will  contain  information  sufficient 
to  enable  eligible  applicants  to  prepare 
grant  proposals  and  will  include  forms 
to  be  submitted  with  proposals  as  well 
as  special  requirements. 


§3403.6    Qenerat  content  Of  I 

(a)  The  proposed  research  must  be 
responsive  to  one  of  the  USDA  program 
interests  stated  in  the  researrfj  topic 
descriptions  of  the  program  sohcitation. 

(b)  Proposals  must  cover  only 
scientific  research  activities.  A  firm 
must  not  propose  product  development, 
technical  assistance,  demcmstratioa 
projects,  classified  research,  or  [Wtent 
applications.  Literature  surveys  should 
be  conducted  prior  to  preparing 
proposals  for  submission  and  must  not 
be  proposed  as  a  paoi  of  the  SBIR  phase 
I  or  pl4se  II  effort  Proposals  principally 
for  the  developnxent  of  proven  concepts 
toward  commercialization  or  for  market 
research  should  not  be  sulMnitted  since 
such  efforts  are  considered  the 
responsibility  of  the  private  sector  and 
therefore  are  not  supported  by  USDA. 

(c)  A  proposal  must  be  hmited  to  only 
one  topia  The  saaoe  prt^sai  may  not 
be  submitted  under  more  than  one  topic 
However,  an  organization  nwy  submit 
separate  proposals  on  the  same  topic 
Where  similar  research  is  discussed 
under  more  than  one  topic  the  pcoposer 
should  choose  that  topic  wiiose 
description  appears  most  relevant  to  the 
proposer's  research  concept.  Duplicate 
proposals  will  be  returned  to  die 
applicant  withoot  review, 

(d)  Phase  I  applicants  should  submit  a 
research  propoeal  of  no  more  than  25 
pagee,  fnciwfing  cover  page,  budget,  and 
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all  proposal-related  enclosures  or 
attachments.  The  text  must  be  prepared 
on  only  one  side  of  the  page  using 
standard  8Vi"xll"  white  paper,  with  no 
type  smaller  than  elite  regardless  of 
whether  it  is  single  or  double  spaced.  In 
the  interest  of  equity  to  all  proposers,  no 
additional  attachments,  appendixes,  or 
references  beyond  the  25-page  limitation 
will  be  considered  in  the  proposal 
evaluation  process,  and  proposals  in 
excess  of  the  25-page  limitation  will  not 
be  considered  for  review  or  award.  In 
addition,  supplementary  materials, 
revisions,  and/or  substitutions  will  not 
be  accepted  after  the  due  date  for 
proposals.  Phase  II  applicants  should 
submit  a  research  proposal  of  no  more 
than  50  pages,  including  cover  page, 
budget,  and  all  proposal-related 
enclosures  or  attachments. 

§  3403.7    Proposal  fonnat  for  phaa*  I 
applications 

(ayCover  sheet.  Photocopy  and 
complete  Form  CSRS-667  in  the  program 
solicitation.  The  original  of  the  cover 
sheet  must  at  a  minimum  contain  the 
pen-and-ink  signatures  of  the  proposed 
principal  investigator(8)  and  the 
authorized  organizational  official.  A 
proposal  which  does  not  contain  the 
signature  of  the  authorized 
organizational  official  will  not  be 
considered  a  legal  document  and  will  be 
returned  to  the  proposing  small  business 
firm  without  review.  All  other  copies  of 
the  proposal  must  also  contain  a  cover 
sheet,  but  facsimile  or  photocopied 
signatures  will  be  accepted.  The  title 
should  be  a  brief  (80-character 
maximum),  clear,  specific  designation  of 
the  research  proposed.  It  will  be  used  to 
provide  information  to  Congress  and 
also  will  be  used  in  issuing  press 
releases.  Therefore,  it  should  not 
contain  highly  technical  words.  In 
addition,  phrases  such  as  "investigation 
of*  or  "research  on"  should  not  be  used. 

(b)  Project  summary.  Photocopy  and 
complete  form  CSRS-668  in  the  program 
solicitation.  The  technical  abstract 
should  include  a  brief  description  of  the 
problem  or  opportunity,  project 
objectives,  and  a  description  of  the 
effort.  Anticipated  results  and  potential 
commercial  applications  of  the  proposed 
research  also  should  be  summarized  in 
the  space  provided.  Keywords,  to  be 
provided  in  the  last  block  on  the  page, 
should  characterize  the  most  important 
aspects  of  the  project.  The  project 
summary  of  successful  proposals  may 
be  published  by  USDA  and,  therefore, 
should  not  contain  proprietary 
information. 

(c)  Technical  content.  The  main  body 
of  the  proposal  should  include: 


(1)  Identification  and  significance  of 
the  problem  or  opportunity.  Clearly 
state  the  specific  technical  problem  or 
opportunity  addressed  and  its 
importance. 

(2)  Background  and  rationale.  Indicate 
the  overall  background  and  technical 
approach  to  the  problem  or  opportunity 
and  the  part  that  the  proposed  research 
plays  in  providing  needed  results. 

(3)  Relationship  with  future  research 
or  research  and  development.  Discuss 
the  significance  of  the  phase  I  effort  in 
providing  a  foundation  for  the  phase  II 
R&D  effort.  State  the  anticipated  results 
of  the  approach  if  the  project  is 
successful  (phases  I  and  II).  This  should 
address:  The  technical,  economic,  social, 
and  other  benefits  to  the  Nation  and  to 
users  of  the  results  such  as  the 
commercial  sector,  the  Federal 
Government,  or  other  researchers;  the 
estimated  total  cost  of  the  approach 
relative  to  benefits;  and,  if  appropriate, 
any  specific  policy  issues  or  decisions 
which  might  be  a^ected  by  the  results. 

(4)  Phase  I  technical  objectives.  State 
the  specific  objectives  of  the  phase  I 
research  or  research  and  development 
effort,  including  the  technical  questions 
it  will  try  to  answer  to  determine  the 
feasibility  of  the  proposed  approach. 

(5)  Phase  I  work  plan.  This  work  plan 
must  provide  an  explicit,  detailed 
description  of  the  phase  I  research  or 
research  and  development  approach. 
The  plan  should  indicate  the  tasks  to  be 
performed  as  well  as  how  and  where  the 
work  will  be  carried  out.  The  phase  I 
effort  should  attempt  to  determine  the 
technical  feasibility  of  the  proposed 
concept.  The  work  plan  should  be  linked 
with  the  technical  objectives  of  the 
research  and  the  questions  the  effort  is 
designed  to  answer.  Therefore,  it  should 
flow  logically  from  §  3403.7(c)(4)  of  this 
part.  This  section  should  constitute  a 
substantial  portion  of  the  total  proposal. 

(6)  Related  research  or  research  and 
development.  Describe  the  significant 
research  or  research  and  development 
activities  from  relevant  literature  that 
are  directly  related  to  the  proposed 
effort,  including  any  conducted  by  the 
principal  investigator  or  by  the 
proposing  firm,  how  it  relates  to  the 
proposed  effort,  and  any  planned 
coordination  with  outside  sources.  The 
proposer  must  persuade  reviewers  that 
he  or  she  is  aware  of  related  research  in 
the  selected  subject. 

(d)  Key  personnel  and  bibliography. 
Identify  key  personnel  involved  in  the 
effort,  including  information  on  their 
directly  related  education  and 
experience.  For  each  key  person, 
provide  a  chronological  list  of  the  most 
recent  representative  publications  in  the 


topic  area  during  the  preceding  5  years, 
including  those  in  press.  List  the  authors 
(in  the  same  order  as  they  appear  on  the 
paper),  the  full  title,  and  the  complete 
reference  as  these  usually  appear  in 
journals.  Where  vitae  are  extensive, 
summaries  that  focus  on  most  relevant 
experience  or  publications  may  be 
necessary  to  meet  the  proposal  size 
limitation  in  phase  I  and  phase  II. 

(e)  Facilities  and  equipment.  Describe 
the  types,  location,  and  availability  of 
instrumentation  and  physical  facilities 
necessary  to  carry  out  the  work 
proposed.  Items  of  equipment  to  be 
purchased  must  be  fully  justified  under 
this  section. 

(f)  Consultants.  Involvement  of 
university  or  other  consultants  in  the 
planning  and  research  stages  of  the 
project  is  permitted  and  may  be 
particularly  helpful  to  small  firms  which 
have  not  previously  received  Federal 
research  awards.  If  such  involvement  is 
intended,  it  should  be  described  in 
detail.  Proposals  must  include  letters 
from  proposed  consultants  indicating 
wiUingness  to  serve  in  order  for  such 
participation  to  be  evaluated  during  the 
proposal  review  process. 

(g)  Potential  post  application.  Briefly 
describe: 

(1)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  commercial  appUcation;  and 

(2)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  use  by  the  Federal 
Government. 

Firms  with  prior  USDA  SBIR  grant 
support  should  summarize  their  progress 
in  commercializing  the  results  of  that 
research.  Past  performance  in  the 
commercialization  process  may  be  a 
consideration  in  award  decisions. 

(h)  Current  and  pending  support.  If  a 
proposal,  substantially  the  same  as  the 
one  being  submitted,  has  been 
previously  funded  or  is  currently  funded, 
pending,  or  about  to  be  submitted  to 
another  Federal  agency  or  to  USDA  in  a 
separate  action,  the  proposer  must 
provide  the  following  information: 

(1)  Name  and  address  of  the  agency(s) 
to  which  a  proposal  was  submitted,  or 
will  be  submitted,  or  from  which  an 
award  is  expected  or  has  been  received. 

(2)  Date  of  actual  or  anticipated 
proposal  submission  or  date  of  award, 
as  appropriate. 

(3)  Title  of  proposal  or  award, 
identifying  number  assigned  by  the 
agency  involved,  and  the  date  of 
program  solicitation  under  which  the 
proposal  was  submitted  or  the  award 
was  received. 
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(4)  Applicable  resea 
each  proposal  submit^ 
received. 

(5)  Title  of  researchlproject. 

(6)  Name  and  title  ojf  principal 
investigator  for  each  ijroposal  submitted 
or  award  received, 
awards  that  duplicate 
(or  to  be  funded)  by  i 
agencies. 

(i)  Cost  breakdown  I 
budget  Photocopy  an< 
CSRS-56  in  the  program  solicitation 
only  for  the  phase  under  which  you  are 
currently  applying.  (Aft  applicant  for 
phase  1  funding  should  not  submit  both 
phase  I  and  11  budgets.)  Please  note  the 
following  in  completing  the  budget 

(1)  Salaries  and  wafes.  hniicate  the 
number  and  kind  of  personnel  for  whom 
salary  support  is  sougpt.  For  key 
personnel,  also  indicate  the  number  of 
work  Bionths  of  involvement  to  be 
suppcHied  with  USDA  funds  (see  blocks 
labeled  "CSRS  Fxnde^  Work  Months"). 

(2)  EquipmenL  Performing 
organizations  are  expiicted  to  have 
appropriate  facilities,  suitably  furnished 
and  equipped.  Items  ce  equipment  may 
be  requested  providec  that  they  are 
specifically  identified  and  adequately 
justified,  but  such  req  lests  should 
normally  not  exceed  1  D%  of  the  budget 
for  phase  1.  Equipmen  is  defmed  as  an 
article  of  nonexpendaple,  tangible 
personal  prof>erty  ha\*ng  a  useful  life  of 
more  than  2  years  and  an  acquisition 
cost  of  $500  or  more  p  ir  anit.  Vesting  of 
title  to  equipment  piin  hased  with  hinds 
provided  under  an  SB  R  funding 
agreement  will  be  det  >rmined  by  USDA. 
Awardees  should  plan  to  lease 
expensive  equipment 

(3)  Travel.  The  incli  ision  of  travel  will 
be  carefully  reviewed  with  respect  to 
need  and  appropriateness  for  the 
research  proposed.  Foreign  travel  may 
not  be  included  in  the  phase  I  budget. 

(4)  Subcontracting  i  <jnits. 
Subcontracting  may  n  at  exceed  one- 
third  of  the  research  c  r  analytical  effort 
during  phase  I.  In  add  tion, 
subcontractors  must  perform  their 
portion  of  the  work  in|  the  United  States. 
If  subcontracting  cost  >  are  anticipated, 
they  should  be  indica  ed  in  block  I,  "All 
Other  Direct  Costs,"  t  n  the  budget 
sheet  A  breakdown  cb  subcontractual 
costs  is  required.  For  proposals 
involving  subcontractual  arrangements, 
the  applicant  nust  suomit  an  agreement 
or  letter  of  consent  signed  by  the 
subcontractor  in  order  for  such 
participation  to  be  evaluated  during  the 
proposal  review  process. 

(5)  Fee.  A  reasonable  fee  not  lo 
exceed  7%  is  permittep  under  this 
program.  All  fees  are  kubject  to 
negotiation  with  USDA.  If  a  fee  is 


requested,  the  amount  should  be 
indicated  in  block  M  on  the  budget 
sheet 

(6J  Indirect  costs.  If  available,  the 
current  rate  negotiated  with  the 
cognizant  Federal  negotiating  agency 
should  be  used,  unless  restricted  by 
statute.  If  no  rate  has  been  negotiated,  a 
reasonable  dollar  amount  in  lieu  of 
indirect  costs  may  be  requested,  which 
will  be  subject  to  approval  by  USDA.  A 
proposer  may  elect  not  to  change 
indirect  costs  and,  instead,  use  all  grant 
funds  for  direct  costs.  If  a  negotiated 
rate  is  used,  the  percentage  and  base 
should  be  indicated  in  the  space  allotted 
under  item  K  on  the  budget  sheet  If 
indirect  costs  are  not  charged,  the 
phrase  "None  requested"  should  be 
written  in  this  space. 

(7)  Cost-sharing.  Cost-sharing  is 
permitted  for  proposals  under  tfris 
program;  however,  cost-sharing  is  not 
required  nor  will  it  be  an  evaluation 
factor  in  considering  the  competitive 
merit  of  proposals  submitted. 

(j)  Research  involving  special 
considerations. 

(1)  If  the  proposed  research  wiB 
involve  either  recombinant  DNA 
molecules,  laboratory  animal  care,  or 
human  subjects  at  risk,  the  proposal 
must  so  indicate.  In  the  event  that  the 
project  is  funded,  the  proposer  may  be 
required  to  have  the  research  plan 
reviewed  and  approved  by  an 
appropriate  "Institutional  Review 
Board"  prior  to  commencing  actual 
substantive  work.  It  is  suggested  that 
proposers  contact  local  universities, 
colleges,  or  nonprofit  research 
organizations  which  have  established 
such  reviewing  mechanisms  to  have  this 
service  performed. 

(2)  Guidelines  to  be  applied  and 
observed  when  conducting  such 
research  are: 

(i)  Recombinant  DNA  Molecules. 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules"  issued 
by  the  National  Institutes  of  Health,  as 
revised. 

(ii)  Human  Subjects  at  Risk. 
Regulations  issued  by  the  Department  of 
Agriculture.  (See  7  CFR  part  Ic.) 

(iii)  Laboratory  Animal  Care. 
Regulations  issued  by  the  Department  of 
Agriculture.  (See  9  CFR  parts  1,  2,  3.  and 

4.) 

(k)  Proprietary  information. 

(1)  If  a  proposal  contains  proprietary 
information  that  constitutes  a  trade 
secret  proprietary  commercial  or 
financial  information,  confidential 
personal  information,  or  data  aflecthig 
the  national  security,  it  will  be  treated  In 
con^dence  to  the  extent  permitted  by 
law,  provided  the  infbrmation  is  clearly 
marked  by  the  proposer  with  the  term 


"confidential  proprietary  ioformation" 
and  provided  the  following  legend  aUo 
appears  in  the  designated  area  at  the 
bottom  of  the  proposal's  cover  sheet 
(Form  CSRS-e67)  and  is  confined  to  a 
separate  page  or  pages: 

Following  is  proprietary  (specify) 
information  which  (name  of  proposing 
organization)  requests  not  be  released  to 
persons  outside  the  Government,  except  for 
purposes  of  evaluation. 

(2)  USDA  by  law  is  requh-ed  to  make 
the  final  decision  as  to  whether  the 
information  is  required  to  be  kept  in 
confidence.  Information  contained  in 
unsuccessful  proposals  will  remain  the 
property  of  the  proposer.  However. 
USDA  will  retain  for  one  year  one  file 
copy  of  all  proposals  received;  extra 
copies  will  be  destroyed.  Public  release 
of  information  for  any  proposal 
submitted  will  be  sabject  to  existing 
statutory  and  regulatory  requirements. 
Any  proposal  which  is  funded  will  be 
considered  an  integral  part  of  the  award 
and  normally  will  be  made  available  to 
the  public  upon  request  except  for 
designated  proprietary  information. 

(3)  The  inclusion  of  proprietary 
information  is  discouraged  unless  it  is 
necessary  for  the  proper  evaluation  of 
the  proposal.  If  proprietary  information 
is  to  be  included,  it  should  be  limited, 
set  apart  from  other  text  on  a  separate 
page,  and  keyed  to  the  text  by  numbers. 
It  should  be  confined  to  a  few  critical 
technical  items  which,  if  disclosed, 
could  jeopardize  the  obtaining  of  foreign 
or  domestic  patents.  Trade  secrets, 
salaries,  or  other  information  which 
could  jeopardize  commercial 
competitiveness  should  be  similarly 
keyed  and  presented  on  a  separate  page. 
Proposals  or  reports  which  attempt  to 
restrict  dissemination  of  large  amoimts 
of  information  may  be  found 
unacceptable  by  USDA.  Any  other 
legend  than  that  listed  in  paragraph 
{k)(l)  of  this  section  may  be 
unacceptable  to  USDA  and  may 
constitute  grounds  for  return  of  die 
proposal  without  further  consideratioiL 
Without  assiuning  any  liability  for 
inadvertent  disclosure,  USDA  will  limit 
dissemination  of  such  information  to  its 
employees  and  where  necessary  for  the 
evaluation  of  the  proposal,  to  outside 
reviewers  on  a  conBdential  basis.  Since 
technical  reports  by  the  principal 
investigator(s)  may  be  made  available  to 
the  public,  such  reports  shall  not  contain 
any  restrictive  language  purporting  to 
limit  their  use  other  than  that  which  is 
set  off  on  a  proprietary  page.  However, 
USDA,  to  the  extent  permitted  by  law, 
normally  will  honor  a  request  to  dels^ 
release  of  the  report  for  6  months,  or 
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longer  if  reasonable,  to  the  proposer 
may  seek  patent  protection  or  foHow-oo- 
funding  where  appropriate. 

())  OrgonizotionaJ  management 
infarmatmn.  Before  the  avrard  <rf  an 
SBIR  funding  agreement.  USDA  reqxrires 
the  submission  of  certain  organizational 
management  and  financial  information 
to  assure  the  responsibility  of  the 
proposer.  Fonn  CSRS-«66 
("Organizational  Information")  and 
Form  CSRS-eee  ("Assurance  of 
Coippliance  with  the  Department  of 
Agriculture  Regulatkms  Under  Title  VI 
of  the  Cirtl  Ri^s  Act  of  1964.  as 
amended")  are  used  for  this  purpose. 
This  information  is  not  required  unless  a 
project  is  recommended  for  funding,  and 
then  it  is  submitted  on  a  one-time  basis 
only. 

§  3403  J    Proposal  format  for  phase  R 
apptlcattons. 

(a)  Cover  sheet.  Follow  instructions 
found  in  1 3403.7(a)  of  this  port 

(b)  Project  summary.  Follow 
instructions  found  in  §  3403.7(b)  of  this 
part. 

(c)  Phase  I  results.  The  proposal 
should  contain  an  extensive  section  that 
lists  the  phase  I  objectives  and  makes 
detailed  presentation  of  the  phase  I 
results.  This  section  should  establish  the 
degree  to  which  phase  1  objectives  were 
met  and  feasibility  of  the  proposed 
research  project  was  established. 

(d)  Proposal.  Since  phase  IT  is  the 
principal  research  and  development 
effort,  proposals  should  be  more 
comprehensive  than  those  submitted 
under  phase  I.  However,  the  outline 
contained  in  5  3403.7(c)  of  this  part 
should  be  followed,  tailoring  the 
information  requested  to  the  phase  II 
project. 

(e)  Cost  breakdown  on  proposal 
budget. 

(1)  For  i^ase  II,  a  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  the  requested 
support  for  the  overall  project  period. 
Form  CSRS-55,  "Proposal  Budget."  is  to 
be  used  for  this  purpose  and  may  be 
photocopied  as  necessary. 

(2)  Travel.  Foreign  travel  niay  be 
included  as  necessary  in  the  phase  II 
budget.  Such  a  request  will  be  reviewed 
with  respect  to  need  and 
appropriateness  for  the  research 
proposed  and  therefore  should  be 
adequately  justified  in  the  proposal. 

(3)  Subcontracting  limits.  The 
instructions  found  in  §  3403.7(i)(4)  of  this 
part  apply  to  phase  II  proposals  except 
that  the  subcontracting  linut  is  changed 
from  one-third  to  one-half  of  the 
research  or  analytical  effort. 


(f)  Organizaiional  management 
information.  Each  phase  II  awardee  will 
be  asked  to  submit  an  updated 
statement  of  financial  condition. 

(g)  Follow-on  funding  commitment  If 
the  proposer  has  obtained  a  contingent 
commitment  for  phase  III  follow-on 
funding,  it  shonld  be  forwarded  with  the 
phase  n  application.  It  will  not  count  as 
part  of  the  50-page  liinit  for  a  phase  II 
application. 

§340X9    SwbmiMiMiefpropoMl*. 

The  program  solicitation  for  phase  I 
proposals  and  the  letter  requesting 
phase  n  proposals  wriH  provide  the 
deadline  date  for  submitting  proposals, 
the  number  of  copies  to  be  submitted, 
and  the  address  where  proposals  should 
be  mailed  or  delivered. 

Subpart  D— Proposal  Review  and 
Evakiatlon 

§3403.10    Proposal  revtew. 

(a)  All  research  grant  applications  will 
be  acknowledged. 

(b)  Phase  I  and  phase  II  proposals  wrill 
be  judged  competitively  in  a  two-stage 
process,  based  primarily  upon  scientific 
or  technical  merit.  First,  each  proposal 
will  be  screened  by  USDA  scientists  to 
ensure  that  it  is  responsive  to  stated 
requirements  contained  in  the  program 
solicitation.  Proposals  found  to  be 
responsive  will  be  technically  evaluated 
by  peer  scientists  knowledgeable  m  the 
appropriate  scientific  field  using  the 
criteria  listed  in  5  3403.11  or  9  3403.12  of 
this  part,  as  appropriate.  Proposals 
found  to  be  nonresjKjnsive  will  be 
returned  to  the  proposing  firm  without 
review. 

(c)  Both  internal  and  external  peer 
reviewers  may  be  used  during  the 
technical  evaluation  stage  of  this 
process.  Selections  will  be  made  from 
among  recognized  specialists  who  are 
uniquely  qualified  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of 
proposals  received.  It  is  anticipated  that 
snch  experts  will  include  those  located 
in  universities.  Government,  and  non- 
profit research  organizations.  Lf  possible. 
USDA  intends  that  peer  review  groups 
shall  be  belanced  with  minority  and 
female  representation  and  with  an 
equitable  age  distribution. 

(d)  Technical  reviewers  will  base  their 
conclusions  and  recommendations  on 
information  contained  in  the  phase  I  ot 
phase  II  proposal.  It  cannot  be  assumed 
that  reviewers  are  acquainted  with  any 
experiments  referred  to  within  a 
proposal,  with  key  individuals,  or  with 
the  firm  itself.  Therefore,  the  propoaal 
should  be  self-contained  and  written 


with  the  care  and  thoroughness 
accorded  papers  for  pubUcation. 

(e)  Final  decisions  will  be  made  by 
USDA  based  upon  the  ratings  assigned 
by  reviewers  and  con&ideratioo  of  other 
factors,  including  the  potential 
commercial  application,  possible 
duplication  of  other  research,  any 
critical  USDA  requirements,  program 
bakance.  and  bud^t  limitation.  In 
addition,  the  foUow-en  funding 
commitment  will  be  a  consideration  for 
phase  II  proposals. 

§3403.11    Ptias*  I  evahiaMon  criteria. 

USDA  plans  to  select  for  award  thoee 
proposals  offering  the  best  value  to  the 
NatkMV  with  approxiiaately  equal 
consideration  given  to  each  of  the 
following  criteria  except  for  paragraph 
(a)  of  this  section  which  will  receive 
twice  the  value  of  any  of  the  other  items: 

(a)  The  scientific/technical  quality  of 
the  phase  I  research  plan  and  its 
relevance  to  the  stated  objectives,  with 
special  emphasis  on  innovativeness  and 
originality. 

(b)  Importance  of  the  problem  or 
opportunity  and  anticipated  benefits  of 
the  proposed  research,  if  successful. 

(c)  Adequacy  of  the  phase  I  objectives 
to  show  incremental  progress  toward 
proving  the  feasibiKty  of  approach. 

(d)  Qualifications  of  the  principal 
inve8tigator(s),  other  key  staff  and 
consultants,  and  the  probable  adequacy 
of  available  or  obtainable 
instrumentation  and  facilities. 

§3403.12    Phase  a  evalMMoa  crttBria. 

(a)  A  phase  11  proposal  may  be 
submitted  only  by  a  phase  I  awardee. 
The  phase  H  proposal  will  be  reviewed 
for  overall  merit  based  on  the  followtng 
criteria  with  each  item  receiving 
approximately  equal  weight  except  for 
paragraphs  (a)  (1)  and  (2)  of  this  section, 
which  will  receive  twice  the  value  of 
any  of  the  other  Hems: 

(1)  The  scientific/technical  quality  of 
the  proposed  research,  with  special 
emphasis  on  innovativeness  and 
originality. 

(2)  Degree  to  which  phase  I  objectives 
were  met  and  feasibility  was 
established. 

(3)  The  technical  economic  and/or 
social  importance  of  the  problem  or 
opportunity  and  anticipated  benefits  if 
phase  II  research  is  successful. 

(4)  The  adequacy  of  the  phase  11 
objectives  to  meet  the  problem  or 
opportunity. 

(5)  The  qualifications  of  the  principal 
investigator(s)  and  other  key  personnel 
to  carry  out  the  proposed  work. 

(6)  Reasonableness  of  the  budget 
requested  for  the  work  proposed. 
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(b)  In  the  event  that  two  or  more 
phase  II  proposal^  are  of  approximately 
equal  technical  mjeril.  the  follow-on 
funding  commitment  for  continued 
development  in  pnase  III  will  be  an 
important  consideration.  The  value  of 
the  commitment  will  depend  upon  the 
degree  of  commitment  made  by  non- 
Federal  investors]  with  the  maximum 
value  resulting  from  a  signed  agreement 
with  reasonable  ^rms  for  an  amount  at 
least  equal  to  the  funding  requested 
from  USDA  in  ph^se  II. 

§  3403.13    Availabiitty  of  infonnation. 

Information  reoarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  ( i  U.S.C.  552),  the 
Privacy  Act  (5  U.!  I.C.  552a),  the  SBIR 
Policy  Directive,  i  nd  implementing 
Departmental  an(  other  Federal 
regulations.  ImpU  menting  Departmental 
Regulations  are  f<iund  at  7  CFR  part  1. 

Subpart  E— Supplementary 
Information 


§  3403.14 
awards. 


Terms  i  nd  conditions  of  grant 


Within  the  limi 
such  purpose,  the 
make  research 
responsible,  eli; 
proposals  are 
the  announced 
evaluation  criterii  i 
forth  in  this  part 
project  period 
September  30  of 
in  which  the 
support.  All  fundi 
part  shall  be  e 
purpose  for  which 
in  accordance  wi 
application  and 
of  this  part,  the 
the  award,  the 
Regulation  (48 
Department's 
Assistance  Regul 
3015). 


of  funds  available  for 
awarding  official  shall 

grants  to  those 
e  applicants  whose 
most  meritorious  in 
areas  under  the 
and  procedures  set 
The  beginning  of  the 
be  no  later  than 
Federal  fiscal  year 
is  approved  for 
granted  under  this 
solely  for  the 
the  funds  are  granted 
the  approved 

.  the  regulations 
and  conditions  of 
Acquisition 
part  31),  and  the 
Federal 
itions  (7  CFR  part 


pDject 

gill 
jud  ;ed 
pr  )gram 


sh^ll 
tie 
proji  ct 
mdi  gi 
xp«  nded 
it 
h 
fa  iidget. 
terms 
Federal 
CFR 
Un  form 


§3403.15    Notice 

(a)  The  grant  aivard 
include,  at  a  minifnum 

(1)  Legal  name 
performing  organ 

(2)  Title  of  proj  :ct 

(3)  Name(s)  an( 
Principal  Investi 

(4)  Identifying 
by  the  Department 

(5)  Project 
long  the  Department 
the  effort. 

(6)  Total  amount 
assistance  appro  red 
period. 


of 


grant  awards. 

document  shall 
the  following: 

and  address  of 

zation. 


address(es)  of 
s). 
I  rant  number  assigned 


gator(s 


,  which  specifies  how 
intends  to  support 

of  Federal  financial 
during  the  project 


(7)  Legal  authorities  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  t6 
accomplish  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
research  project  grant. 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  document  described  above. 

§3403.16    Use  of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibihty  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans. 

(1)  The  permissible  changes  by  the 
grantee,  principal  investigator(s),  or 
other  key  project  personnel  in  the 
approved  research  project  grant  shall  be 
limited  to  changes  in  methodology, 
techniques,  or  other  aspects  of  the 
project  to  expedite  achievement  of  the 
project's  approved  goals.  If  the  grantee 
and/or  the  principal  investigator(s)  are 
uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 
question  must  be  referred  to  the 
Department  for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
approved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  transfers. 

(c)  Changes  in  project  period.  The 
project  period  may  be  extended  by  the 
Department  without  additional  financial 
support  for  such  additional  period(s)  as 
the  Department  determines  may  be 
necessary  to  complete  or  fulfill  the 
purposes  of  an  approved  project.  Such 
extension  shall  be  conditioned  upon 


prior  request  by  the  grantee  and 
approval  in  writing  by  the  Department. 

(d)  Changes  in  approved  budget. 
Changes  in  an  approved  budget  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
instituting  such  changes  if  the  revision 
will: 

(1)  Involve  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb 
increase  in  indirect  costs; 

(2)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 
and  not  approved  when  a  grant  was 
awarded; 

(3)  Result  in  a  need  or  claim  for  the 
award  of  additional  funds;  or 

(4)  Involve  transfers  or  expenditures 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  Departmental  regulations 
or  in  the  grant  award. 

§  3403.17    Other  Federal  statutes  and 
regulations  that  apply. 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  research 
project  grants  awarded  under  this  part. 
These  include  but  are  not  limited  to: 

7  CFR  part  1.1— USDA  implementation  of 
Freedom  of  Infonnation  Act. 

7  CFR  part  3 — USDA  implementation  of 
0MB  Circular  A-129,  Managing  Federal 
Credit  Programs. 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  title  VI  of  the  Civil  Rights 
Act  of  1964,  as  amended. 

7  CFR  part  3015— USDA  Uniform  Federal 
Assistance  Regulations,  implementing  0MB 
directives  (i.e.,  Circular  Nos.  A-102,  A-110, 
A-87,  A-21,  and  A-122)  and  incorporating 
provisions  of  31  U.S.C.  6301-6308  (formerly 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Public  law  95-224).  as 
well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance. 

7  CFR  part  3017,  as  amended— USDA 
implementation  of  Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants],  as  amended. 

7  CFR  part  301&— USDA  implementation  of 
New  Restrictions  on  Lobbying.  Imposes  new 
prohibitions  and  requirements  for  disclosure 
and  certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

46  CFR  part  31— Contract  Cost  Principles 
and  Procedures  of  the  Federal  Acquisition 
Regulation. 

29  U.S.C.  794,  section  504— Rehabilitation 
Act  of  1973,  and  CFR  part  15B  (USDA 
implementation  of  statute),  prohibiting 
discrimination  based  upon  physical  or  mental 
handicap  in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to  inventions 
made  by  employees  of  small  business  firms 
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and  domestic  nonprofit  organizations, 
including  universities,  in  Federally  assisted 
programs  (implementing  regulations  are 
contained  in  37  CFR  part  401). 

§3403.18    Other  conditions. 

The  Department  may.  with  respect  to 
any  research  project  grant,  impose 


additional  conditions  prior  to  or  at  the 
time  of  any  award  when,  in  the 
Department's  judgment,  such  conditions 
are  necessary  to  assure  or  protect 
advancement  of  the  approved  project, 
the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 


Done  at  Washington.  DC  this  11th  day  of 
September.  1991. 
lolin  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 
(FR  Doc.  91-22343  Filed  9-19-fll;  8:45  a.m.] 
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DEPARTMENT  bF  LABOR 

Occupational  Safety  and  HaaNh 
Administration 

29  CFR  Part  19  0 

[Docktt  Na  H-11 2] 

RIN  121S-AB37 

Occupational  &(posure  to  Indoor  Air 
Pollutants;  Reduast  for  Information 

agency:  Occupaiional  Safety  and 
Health  Admini^ation  (OSHA).  Labor. 

ACTION;  Requeajt  for  information. 

summary:  By  this  notice,  OSHA 
requests  commants  and  information  on 
issues  pertinent  to  indoor  air  quality 
(lAQ)  in  occupational  environments. 
This  notice  raises  major  issues  which 
the  Agency  needs  to  consider  in 
determining  whether  regulatory  action  is 
appropriate  ana  feasible  to  control 
health  problems  related  to  poor  indoor 
air  quality.  The  issues  on  which 
comment  is  requested  are  organized  into 
Bve  broad  categories:  (1)  Definition  of 
and  Health  Effects  Pertaining  to  Indoor 
Air  Quality;  (2)  Monitoring  and 
Exposiu«  Assessment;  (3)  Controls;  (4) 
Local  Policies  and  Practices:  and  (5) 
Potential  Contmt  of  Regulation. 

Specifically,  information  is  requested 
on  the  deftnitior  of  and  the  health 
effects  attributable  to  poor  indoor  air 
quality;  ventilation  systems 
performance;  protocols  for  assessing 
indoor  air  quality;  mitigation  methods; 
building  maintanance  programs;  and  the 
potential  contents  of  a  regulation  should 
the  Agency  determine  that  such  action  is 
appropriate.  In  paiddition  to  seeking 
information  regarding  lAQ  concerns  in 
general,  issues  addressed  in  this  notice 
also  focus  on  specific  indoor  air 
contaminants  atich  as  passive  tobacco 
smoke  (PTS),  radon  and  bioaerosols. 
With  respect  to  these  particular 
contaminants,  information  is  requested 
on  their  relative  contribution  to  the 
overall  degradation  of  indoor  air  quality 
as  well  as  associated  health  effects  and 
methods  of  exposure  assessment  and 
mitigation. 

This  Notice  invites  interested  parties 
to  submit  comments,  recommendations, 
data  and  information  on  the  issues 
detailed  in  thisi  document  as  well  as 
other  pertinent;  issues.  The  information 
received  in  response  to  this  Notice  will 
be  carefully  reviewed  and  will  assist 
OSHA  to  deteipine  whether  it  is 
necessary  and  appropriate  to  pursue 
regulatory  action  concerning 
occupational  exposures  to  indoor  air 
contaminants. 


DATES:  Comments  should  be 
postmarked  on  or  before  January  21, 
1992. 

AOORESSES:  Comments  should  be 
submitted  in  quadruplicate  to  the  Dodcet 
Officer,  Docket  No.  H-122,  room  N-2625. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210.  Telephone:  (202)  523-7804. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  Occupational 
Safety  and  Health  Administration. 
Office  of  Pubhc  Affairs,  Room  N-3e49, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Waahington, 
DC  20210.  Telephone:  (202)  52»-8151. 
SUPPLEMENTARY  INFORMATION: 

L  Badiground 

Health  complaints  related  to  indoor 
air  quality  (LAQ)  increased  significantly 
following  energy  conservation  measures 
instituted  in  the  early  seventies.  Sudb 
measures  have  generally  reduced  the 
infiltration  of  outside  air,  allowing  the 
build-up  of  indoor  air  contaminants. 

Adverse  health  effects  which  may  be 
associated  with  indoor  air  contaminants 
are  classiHed  as:  (1)  Sick  building 
syndrome  (sometimes  called  tight 
building  syndrome),  and  (2)  building- 
related  illness. 

Sick  building  syndrome  is 
characterized  by  general  complaints 
which  may  include  headaches,  fatigue, 
nausea,  mucous  membrane  (eye,  nose, 
and  throat)  irritation,  coughs  and  muscle 
pain.  These  conditions  generally  are  not 
traceable  to  a  specific  substance,  but 
are  sometimes  attributable  to  exposure 
to  a  combination  of  substances  or  to 
individual  susceptibility  to  lower 
concentrations  of  contaminants. 
Typically,  the  symptoms  are  reversible. 
disappearing  or  dissipating  when  the 
affected  individuals  leave  the  luiilding. 

The  term  "building-related  illness" 
describes  those  specific  medical 
conditions  of  known  etiology  which  can 
often  be  documented  by  physical  signs 
and  laboratory  findings.  Such  illnesses 
include  respiratory  allergies  and 
Legionnaires'  disease.  Building-related 
illnesses  are  potentially  severe  and,  in 
contrast  to  sick  building  syndrome 
complaints,  are  often  traceable  to  a 
speciflc  contaminant  source  such  as 
mold  infestation  and  microbial  growth 
in  cooling  towers,  air  handling  systems 
and  water-damaged  furnishings. 

OSHA  believes  that  the  maior  sources 
of  indoor  air  pollutants  include  the 
following: 

(1)  Sources  outside  the  building,  e.g.. 
contaminated  ambient  air  and  radon. 

(2)  Emissions  from  nearby  sources, 
e.g..  vehicular  emissions  from  garages, 
loading  platforms  and  nearby  roads. 


(3)  Equipment,  e.g..  contaminated 
HVAC  systems  and  emissions  from 
office  equipment. 

(4)  Human  activities,  e.g.,  smoking, 
housekeeping  activities,  maintenance 
activities,  and  pest  control. 

(5)  Building  components  and 
furnishings,  e.g.,  emissions  from  new 
furnishings  and  carpets. 

Analyses  of  specific  pollutants  in 
indoor  workplaces  have  identified 
several  hundred  volatile  organic 
chemicals  (VOCs)  as  well  as  other 
compounds.  Several  chemicals  have 
been  identified  for  which  OSHA  has 
estabhshed  permissible  exposure  limits 
(e.g..  formaldehyde,  acetic  acid). 
However,  investigations  of  employee 
complaints  regarding  indoor  air  quality 
kave  generally  shown  levels  well  below 
permissible  exposure  limits  for  OSHA- 
regulated  substances. 

Over  the  past  decade,  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  has  conducted 
approximately  500  Health  Hazard 
Evaluations  for  indoor  ain  quality. 
(Health  Hazard  Evaluations  are 
workplace  investigations  conducted  at 
the  invitation  of  the  employer  to 
determine  the  presence  of  health 
hazards  and  to  recommend  measures  to 
remove  them.)  The  primary  types  of 
problems  encountered  in  these 
investigations  were  categorized  as: 
inadequate  ventilation  (52%); 
contamination  from  inside  the  building 
(17%);  contamination  from  outside  the 
buildbig  (11%);  microbiological 
contamination  (5%);  contamination  from 
building  materials  and  furnishings  (3%); 
and  unknown  sources  (12%). 

A  particular  concern  in  matters 
dealing  with  indoor  air  quality  is 
exposure  to  passive  tobacco  smoke 
(PTS).  A  wide  range  of  health  effects 
caused  by  passive  exposure  to  tobacco 
smoke  has  been  reported  by  the  Surgeon 
General,  the  National  Research  Council, 
the  Environmental  Protection  Agency 
(EPA),  and  private  researchers,  as  well 
as  by  persons  reporting  health  effects 
due  to  exposure  to  passive  smoke  while 
at  woric.  These  effects  range  from  acute 
annoyance  and  eye  and  respiratory  tract 
irritation  to  the  development  of  chronic 
pulmonary  disease,  cardiovascular 
disease,  and  lung  cancer. 

Tobacco  smoke  has  been  classified  as 
a  human  carcinogen  by  the  International 
Agency  for  Research  on  Cancer  (lARC). 
the  Surgeon  General,  and  the  EPA. 
Nonsmokers  make  up  a  majority  of 
workers  in  the  workforce  (e.g.,  in  1985 
only  33%  of  men  and  28%  of  women 
smoked  (Tager  1989)).  OSHA  has 
estimated,  using  experimental  exposure 
data  published  by  Cummings  et  al. 
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(1990],  that  up  to  77%  of  the  nonsmoking 
workforce,  approximately  75  million 
men  and  women,  is  exposed  to  PTS 
while  at  work. 

It  has  been  established  in  many 
reports  that  tobacco  smoking  is  one  of 
■  the  major  factors  causing  poor  indoor  air 
quality  and  that  nonsmoker  exposure  to 
PTS  while  at  work  can  be  significanL  It 
has  also  been  established  that  of  the 
more  than  3,800  compounds  in  PTS,  60 
are  known  or  suspect  carcinogens 
(Repace  and  Lowrey  1985).  Other  PTS 
constituents  are  recognized  as  human 
teratogens  and  acute  respiratory 
irritants  (Tager  1990). 

Public  concern  over  exposure  of 
nonsmokers  to  PTS  while  at  work  and 
the  potential  life-threatening  health 
effects  resulting  from  that  exposure 
prompted  two  public  interest  groups  to 
petition  OSHA  for  an  Emergency 
Temporary  Standard  (ETS)  in  May  1987 
to  prohibit  smoking  in  all  indoor 
workplaces  except  for  certain  specified 
areas.  OSHA  determined  that  available 
data  did  not  demonstrate  that  a  "grave 
danger"  as  deftned  in  section  6(c)  of  the 
OSH  Act  existed  due  to  workplace 
exposure  to  PTS.  Since  the  available 
evidence  would  not  support  a  "grave 
danger"  fmding,  OSHA  denied  the 
petitions  in  September  1990. 

In  response  to  the  OSHA  denial. 
Action  on  Smoking  and  Health  (ASH), 
one  of  the  petitioners,  filed  a  petition  for 
review  in  the  United  States  Court  of 
■    Appeals  for  the  District  of  Columbia 
Circuit  in  October  1989.  seeking  to 
compel  the  issuance  of  an  ETS.  The 
court  upheld  OSHA's  decision  not  to 
issue  an  ETS  in  an  unpublished  decision 
issued  May  10. 1991. 

As  part  of  this  document  asking 
questions  about  all  major  indoor  air 
contaminants,  the  Agency  is  also 
requesting  information  on  occupational 
exposure  to  radon.  These  questions  refer 
<r^not  only  to  the  documented  health 
V^effects  attributable  to  ionizing  radiation 
given  off  by  radon  daughters,  but  also 
assessment  strategies  for  evaluating 
ambient  levels  and  mitigation  methods 
for  its  abatement. 

n.  Key  Issues  on  which  Comment  b 
Requested 

Definition  of  and  Health  Effects 
Pertaining  to  Indoor  Air  Quality 

(1)  How  would  you  define  poor  indoor 
air  quality? 

(2)  OSHA  solicits  the  following 
informaticm  with  respect  to  adverse 
health  effects  associated  with  poor 
indoor  air  quality: 

(a)  What  data  are  available  dxat 
associate  adverse  health  effects  with 


exposure  to  the  following  types  of 
indoor  air  contaminants? 

(i)  Chemical  agents. 

(ii)  Bioaerosols. 

(iii)  Passive  tobacco  smoke. 

(iv)  Radon. 

(b)  Based  on  observations  in  your 
workplace  or  your  knowledge  of 
research  results,  describe  the  adverse 
effects  that  you  believe  may  be 
attributable  to  the  quality  of  indoor  air. 

(c)  What  percent  of  the  workforce 
suffers  adverse  health  effects  due  to 
poor  indoor  air  quality  in  their 
workplace?  What  is  the  basis  for  your 
estimates? 

(d)  Based  on  observations  in  your 
workplace  or  your  knowledge  from  other 
sources,  how  much  lost  work  time  and 
decreased  productivity  may  be 
traceable  to  illnesses  related  to  poor 
indoor  air  quality?  What  is  the  basis  for 
your  estimate? 

(e)  Are  there  any  other  indicators  of 
workers'  illness  related  to  poor  indoor 
air  quality? 

(3)(a)  What  correlation,  if  any,  can  be 
made  between  symptoms  presented  in 
lAQ  complaints  and  type  of  causative 
agent?  For  example,  are  certain 
symptoms  more  indicative  of  exposure 
to  chemical  contaminants  as  opposed  to 
biological  contaminants?  Please  give 
examples. 

(b)  If  such  a  correlation  has  been 
made,  how  effective  is  this  information 
in  identifying  sources  of  contaminants? 

(4)  At  least  one  report  (Woods  1989) 
estimates  that  between  800.000  and 
1,200,000  commercial  buildings  in  the 
United  States  have  problems  that  may 
be  classified  as  Sick  Building  Syndrome, 
potentially  affecting  some  30  to  70 
million  occupants.  The  Agency  solicits 
additional  data  relevant  to  the 
development  of  more  precise  estimates 
of  the  number  of  workplaces  with  indoor 
air  quality  problems  and  the  number  of 
employees  adversely  affected. 

The  following  questions  are  designed 
to  solicit  information  regarding 
bioaerosols  as  a  specific  source  of 
indoor  air  contamination: 

(5)  In  cases  where  lAQ  investigations 
have  identified  a  bioaerosol  as  the 
etiologic  cause  of  a  building-related 
Illness: 

(a)  Did  complaints  occur  within  a 
specific  length  of  time? 

(b)  Were  there  similarities  in 
symptoms  among  affected  individuals 
which  suggested  exposure  to  a  specific 
agent.  e.g..  Legionella  pneumophila? 
Was  the  etiological  agent  identified? 

(c)  What  laboratory  tests  were 
performed  to  confirm  that  a  specific 
bioaerosol  was  responsible  for  health 
complaints? 

(d)  How  was  the  problem  resolved? 


(6)  lAQ  investigations  conducted  by 
NIOSH  indicate  that  some  type  of 
biological  contaminant  was  involved  in 
five  percent  of  the  cases. 

(a)  Are  there  other  data  available 
which  indicate  the  prevalence  of 
biological  contaminants  as  the  cause  of 
adverse  health  effects?  If  so,  please 
indicate  the  source  of  such  data. 

(b)  Are  data  available  which  indicate 
the  likelihood  that  health  complaints  are 
related  to  a  specific  bioaerosol 
contaminant?  If  so,  please  indicate  the 
source  of  such  data. 

A  wide  spectrum  of  health  effects, 
including  headaches,  upper  respiratory 
tract  irritation,  low  birthweight, 
cardiovascular  disease,  and  lung  cancer 
has  been  associated  with  nonsmoker 
exposure  to  passive  tobacco  smoke 
(PTS).  Response  to  the  following 
questions  is  requested  to  enable  OSHA 
to  identify  specific  woriier  populations 
that  may  be  sensitive  to  passive  tobacco 
smoke  exposure  in  the  workplace. 

(7)  Persons  with  underlying  health 
problems  or  chemical  sensitivities  often 
cannot  work  in  industries  where 
physical  strength  and  endurance  or 
exposure  to  chemicals  occur  in  the 
normal  job  experience. 

(a)  Is  there  evidence  to  suggest  that 
these  persons  are  more  susceptible  to 
developing  health  effects  due  to  short- 
term  exposure  to  PTS,  such  as  eye  and 
respiratory  tract  irritation? 

(b)  Is  there  evidence  to  suggest  that 
these  persons  are  more  susceptible  to 
developing  health  effects  due  to  long- 
term  exposure  to  PTS,  such  as 
cardiovascular  disease  and  lung  cancer? 

(8)  Some  people  may  develop  an 
increased  sensitivity  to  chemical 
pollutants,  such  as  found  in  PTS,  during 
pregnancy  or  treatment  with  certain 
medications  (Calabrese  1978).  What 
additional  studies  pertain  to  this 
sensitivity? 

(9)  OSHA  requests  data  on  the  annual 
incidence  rate  of  chronic  obstructive 
lung  disease,  asthma,  and  allergies  in 
the  general  population,  ff  available, 
these  data  will  assist  the  Agency  in 
estimating  accurate  risk  numbers. 

(10)  OSHA  requests  the  latest  most 
accurate  data  on  smoking  behavior  in 
the  working  population,  with  as  much 
detail  as  possible  with  respect  to  age 
group,  sex,  race,  and  occupation. 

(11)  To  your  knowledge,  have  PTS 
exposures  been  associated  with  specific 
adverse  health  endpoints  in  humans? 

(12)  To  your  knowledge,  have  PTS 
exposures  been  associated  with  specific 
adverse  health  endpoints  in 
experimental  animals? 

With  respect  to  LAQ  problems,  certam 
reports  indicate  that  multiple  factors 
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may  influence  hea]^  complaints.  Such 
factors  may  include  psychosocial 
considerations,  physical  stressors  such 
as  temperature,  ligqting  and  noise  and 
ergonomics.  . 

(13)(a)  Have  thesp  factors  been 
considered  in  instahces  where  lAQ 
investigations  have  failed  to  identify  a 
specific  contaminast  source? 

(b)  If  yes,  was  remedial  action  taken 
to  improve  these  co  nditions?  Please 
explain  what  that  ajction  was. 

(c)  Did  health  coi^iplaints  decline? 

Monitoring  and  Exposure  Assessment 

(14)  If  your  company  keeps  records  of 
employee  lAQ  complaints,  can  you 
summarize  your  experience, 
emphasizing  your  efforts  to  localize  the 
problem,  identify  the  contaminants, 
determine  the  adverse  health  effects, 
and  action  taken?  i 

(15)  Considering  me  wide  variation  in 
individual  responses  to  chemical  or 
biological  exposurejs  and  other  factors 
related  to  indoor  air  quality,  what 
events  should  trigger  an  LAQ 
investigation? 

(16)  What  physical  evidence  which 
might  trigger  an  lAQ  investigation  (such 
as  stagnant  water,  tnold,  broken  fans, 
dirty  vents,  barriers  to  good  air  mixing. 
new  carpeting/insiiation)  have  been 
identified  by  you  oj  your  employees? 

(17)  Dust  mite  infestations  in  indoor 
environments  are  iihpHcated  as  a  cause 
of  allergic  reactions  and  exacerbation  of 
asthma.  Recognized  as  a  significant 
problem  in  residenites.  such  infestations 
may  be  associated  tvith  similar 
complaints  in  occu]  lational  settings. 

(a)  Has  your  woiicplace  ever 
monitored  for  dust  mites? 

(b)  If  yes,  why  w^s  the  monitoring 
conducted?  I 

(c)  Did  the  results  of  the  monitoring 
indicate  a  dust  mitt  infestation? 

(d)  What  methotfc  were  used  to 
determine  the  presence  of  dust  mites? 

(18)  Colony  forming  units  (cfu)  are  the 
usual  units  used  to  express 
measurements  of  bjoaerosols.  What 
correlation,  if  any,  ban  be  made  between 
the  number  of  cfu  per  cubic  meter  of  air 
and  the  potential  to  cause  adverse 
health  effects  in  su$ceptible  individuals 
exposed  to  such  contaminants? 

(19)  What  data,  il  any,  are  available 
that  suggest  that  the  effects  of 
bioaerosols  are  inf^enced  by  seasonal 
changes? 

(20)  Have  you  m^de  measurements  of 
ventilation  rates  (ia  terms  of  air 
exchanges  or  CFMi 

(a)  If  so.  what  wf  re  the  measurement 
results? 

(b)  Have  you  sainpled  for  bioaerosols 
or  other  contaminants.  e.g..  respirable 
suspended  particle  i? 
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(c)  Was  there  any  correlation  between 
the  ventilation  measurements  and 
sampling  results? 

According  to  the  American  Society  of 
Heating,  Refrigerating,  and  Alr- 
Conditioning  Engineers  (ASHRAE).  two 
fundamental  procedures  are  used  to 
improve  indoor  air  quality:  (1)  Increase 
ventilation,  thereby  increasing  fresh  air 
introduction  and 

(2)  Measive  air  contaminant  levels 
and  contain  them  below  specified  levels 
(ASHRAE  1989).  Thus,  air  quantity  and 
quality  are  important  considerations  in 
ensuring  clean  indoor  air.  The  following 
questions  cover  ventilation  systems  and 
their  relative  effectiveness. 

(21)  Please  describe  the  industry  you 
are  part  of  and  the  type(s)  of  ventilation 
system(s)  used  oirrently  in  your 
workplace? 

(a)  Natural — wind  through  open  doors 
or  windows 

(b)  General  Exhaust — strategic 
placement  of  fans 

(c)  HVAC  System— centrally 
controlled  heating,  ventilating,  and  air 
conditioning  system 

(22)  Do  you  have  specific  data 
indicating  that  Variable  Air  Volume 
(VAV)  systems  are  associated  with 
more  lAQ  complaints  than  Constant 
Volume  (CV)  systems? 

(23)  What  monitoring  techniques  other 
than  ventilation  rates  do  you  use  to 
measure  indoor  air  quality  in  your 
workplace? 

(24)  Current  LAQ  investigations 
indicate  that  ambient  levels  for  specific 
substances  are  typically  found  to  be 
within  occupational  exposure  limits. 

(a)  If  your  workplace  has  conducted 
air  monitoring  for  specific  substances, 
why  was  such  sampling  done? 

(b)  For  what  substances  did  you 
monitor? 

(c)  What  were  the  concentrations  for 
each  substance? 

(d)  What  types  of  instruments  were 
used  in  conducting  the  sampling? 

(e)  How  often  did  you  conduct  the 
sampling? 

(25)  Specifically,  carbon  dioxide  at 
levels  of  800  to  1,000  ppm  has  been  a 
traditional  indicator  of  poor  indoor  air 
quality  due  to  poor  air  exchange. 

(a)  Have  you  conducted  any  carbon 
dioxide  monitoring? 

(b)  If  so,  what  concentrations  were 
found? 

(28)(a)  Is  there  any  evidence  to 
suggest  that  lAQ  complaints  coincide 
with  specific  amounts  of  specific  volatile 
organic  chemicals  (VOCs)  in  air  (e.g., 
formaldehyde)?  That  is,  can  VOCs  bi 
mg/m  *  be  used  as  a  measure  of  IAQ7 

(b)  Are  there  practical  sampling 
methods  available  for  estimating  total 
VOCs  in  air? 


(27)  NIOSH  has  developed  guidelines 
for  lAQ  investigations  (NIOSH  1967).  If 
your  workplace  has  conducted 
investigations: 

(a)  Did  you  try  an  approach  different 
fit)m  NIOSH's  in  your  uivestigation? 

(b)  If  yes,  please  explain  how  your 
approach  differed  from  the  NIOSH 
guidelines. 

(28)  Did  you  use  existing  staff  (e.g.,  a 
staff  industrial  hygienist),  or  externa) 
assistance  (e.g.,  OSHA  consultative 
services  or  a  private  consultant),  in 
conducting  the  monitoring? 

(29)  What  were  the  costs  of  the 
survey?  Please  separate  them.  If 
possible,  into  direct  costs  (such  as 
detector  tubes  and  labor  costs),  and 
indirect  costs  (such  as  durable  item 
equipment  and  clerical  support). 

(30)  In  the  laboratory  evaluation  of 
monitoring  samples,  did  you  use 
laboratory  staff  or  contract  with  an 
outside  analytical  service? 

(31)  What  were  the  laboratory  costs 
associated  with  the  samples? 

(32)  In  the  absence  of  visible 
indicators  of  potential  microbial  growth 
such  as  water-damaged  carpeting  or 
furnishings  and  accumulation  of  water 
and  slime  in  HVAC  components,  what 
conditions  would  indicate  the  need  for 
bioaerosol  monitoring? 

(33]  (a)  If  you  suspect  bioaerosol 
contamination,  what  sampling 
techniques  do  you  use  to  determine  the 
presence  or  concentration  of  such 
contaminants? 

(b  What  have  been  the  results? 

(c)  Were  any  remedial  actions 
necessary? 

(d)  If  so,  what  actions  did  you  take? 

(e)  Did  you  resample  following  the 
initial  actions? 

(f)  Did  it  make  a  difference? 

The  following  questions  specifically 
ask  for  information  on  exposure 
assessment  of  workers  exposed  to  PTS 
and  on  smoking  policies  adopted  by 
various  employers: 

(34)(a)  Have  you  conducted  LAQ 
assessments  relative  to  tobacco  smoke 
contamination? 

(b)  If  yes.  for  what  substance(s)  did 
you  measure  and  what  were  your 
results? 

(c)  What  was  the  cost  in  terms  of 
personnel  and  laboratory  services? 

(35)(a)  Is  information  available  on  the 
concentration  of  PTS  components,  such 
as  nicotine  and  particulate  matter, 
detected  in  the  air  of  indoor 
workplaces? 

(b)  If  you  know  of  such  information, 
please  provide  available  references. 

(36)  Are  data  available  that 
demonstrate  specific  ranges  of 
concentrations  of  ootinine  or  other 
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biomarkere  in  biological  tiasues  that  arc 
associated  with  specific  levels  of 
exposure  to  nicotine  in  PTS? 

(37)(a)  What  is  the  relationship 
between  inhaled  nicotine  and  cotinine 
levels  in  body  fluids? 

(b)  How  does  this  relationship  differ 
for  smokers  versus  nonsmokers? 

(38)  Are  there  identifiable  biological 
markers  for  cumulative  exposure  which 
would  facilitate  investigation  of  chronic 
diseases  associated  with  exposure  to 
PTS? 

(39Xa)  Ib  workplace*  where  a 
restricted  smoking  policy  has  been 
implemented,  has  monitoring  and 
evaluation  been  performed  to  determine 
its  effectivenesa  in  reducing  levels  of 
PTS  components? 

(b)  If  so,  what  substances  are 
monitored? 

(c)  How  is  this  monitoring  conducted 
and  how  frequently  is  the  policy 
evaluated? 

The  following  questions  deal  with 
radon  as  an  indoor  air  pollutant: 

(40)  Have  you  ever  monitored  for 
radon  in  your  workplace? 

(41)  If  you  have: 

(a)  Why  did  you? 

(b)  Who  did  the  monitoring? 

(c)  What  was  the  resulting  radon 
level? 

(d)  Where  was  the  monitoring  done 
(basement,  main  floor,  higher  floorsj? 

(e)  What  type  of  monitoring  was  used 
(alpha  trade,  charcoal,  etc.)?  How  much 
did  the  monitoring  cost? 

(f)  Over  what  period  of  time  did 
monitoring  take  place? 

(g)  How  long  was  each  monitor  left  in 
place? 

Controls 

(42)  Some  citations  in  the  literature 
state  that  the  primary  source  of  bacteria 
released  into  the  indoor  environment  is 
the  human  body.  Has  your  workplace 
addressed  spatial  considerations  to 
prevent  overcrowding,  and  thus  reduce 
the  person  to  person  spread  of  disease? 
How  did  you  do  this? 

(43)  Do  you  have  evidence  to  show 
that  overcrowding  is  a  source  of 
bioaerosol  formation? 

(44)  Do  you  increase  ventilation  flow 
in  particularly  crowded  worksites  or 
conversely  reduce  ventilation  during 
non-work  hours? 

(45)  b  it  part  of  your  company's  or 
building  owner's  policy  to  follow  die 
ASHRAE  Standard  62-1989  regarding 
the  introduction  of  fresh  outdoor  air  into 
the  ventilation  system? 

(46)  If  the  answer  to  question  45  is 
yes,  do  yoa  consider  the  specific  type  of 
work  environment  in  determining  the 
appropriate  quantity  of  fresh  air  to 
introduce?  For  example,  the  ASHRAE 


recommended  level  for  smoking  lounges 
is  80  Cubic  Feet  per  Minute  per  person 
(CFM/person)  as  opposed  to  20  CFM/ 
person  for  regular  office  space. 

(47){a)  If  yon  do  not  follow  the 
ASHRAE  guidelines,  do  you  believe  one 
minimum  acceptable  CFM/person 
threshold  exists  for  all  indisor  work 
environments  which  would  successfully 
alleviate  all  health  effects? 

(b)  What  would  you  recommend  diat 
level  to  be  T  Hease  provide  supporting 
information. 

(48)  What  data  are  available 
correlating  PTS  concentrations  to 
ventilation  rates  and  density  of 
smokers? 

(49)  If  you  believe  there  is  an 
acceptable  level  of  passive  tobacco 
smoke  in  indoor  air,  how  would  you 
maintain  this  level  in  your  building? 
What  ventilation  rate  would  be 
appropriate  to  solve  this  PTS  problem? 

(50)(a)  Have  you  found  that 
redesigning  the  workplace  interior  (e.g.. 
as  in  renovation),  leaving  the  ventilation 
system  alone,  results  in  improper 
distribution  of  air? 

(b)  If  so.  what  types  of  problems 
ensue  after  the  remodeling? 

(51)  ASHRAE  set  its  recommendations 
assuming  100%  fresh  outdoor  air 
introduction,  but  states  that  properly 
filtered,  recirculated  air  at  the  same 
flow  rates  will  adequately  remove 
contaminants  to  acceptable  levels. 

(a)  Do  you  agree  with  this  statement? 

(b)  If  yes,  please  provide  information 
which  supports  recirculating  filtered  air 
as  a  healthy  alternative  to  100%  fresh  air 
introduction. 

(c)  If  not  what  types  of  problems  are 
associated  with  recirculated  air? 

{52)(a)  If  you  recirculate  indoor  air,  do 
you  seasonally  adjust  the  amount  of 
outdoor  air  your  system  takes  in? 

(b)  If  so.  have  you  observed  any 
trends  in  illnesses  or  complaints  which 
parallel  the  adjustments? 

(c)  Have  you  observed  any  seasonal 
trends  regrading  illnesses  or  complaints 
independent  of  adjustment  to  the 
system? 

(53)  Is  the  current  ventilation  system 
the  original  design  or  has  your  company 
retrofitted  a  system  to  improve  indoor 
air  quality? 

(54)  Is  it  possible  to  mitigate  lAQ 
problems  due  to  bioaerosol 
contamination  just  by  properly 
maintaining  the  ventilation  systems  in 
respect  to  microbial  growth,  fungal 
growth,  etc.? 

(55)  What  are  the  operating  costs, 
exclusive  of  maintenance,  for  your 
ventilation  system? 

(56)  What  is  your  average  cost  per 
year  for  maintenance  (in  terms  of 


cleaning,  repairing,  and  replacement 
parts)? 

(57)  If  changes  have  been  made  to 
upgrade  the  ventilation  system,  why 
were  they  made  and  what  were  the 
costs  associated  with  the  mechanical 
improvements? 

-    (58](a)  Did  the  operating  costs 
including  those  for  energy  and 
maintenance  change  after  the  upgrade? 

(b)  If  so,  did  they  increase  or 
decrease,  and  by  how  murfi? 

Some  insurance  carriers  have  been 
said  to  increase  premiums  of  companies 
with  inadequate  ventilation  systems  due 
to  potential  law  suits  by  employees 
whose  health  has  been  adversely 
affected  by  poor  indoor  air  quality. 

(59)  Has  your  company  experienced 
an  increased  insurance  premium  directly 
or  inda«ctly  attributable  to  poor  mdoor 
air  quality? 

(60)  If  so,  please  describe  the 
situation. 

The  following  questions  address 
means  of  limiting  worker  exposure  to 
PTS: 

(61)  If  you  use  smoke  reduction 
methods: 

(a)  What  tj'pes  do  you  use? 

(b)  What  is  the  yearly  cost  of  the 
program  (1)  per  emplojree  and  (2)  per 
cubic  foot  of  workplace  space? 

(62)  If  smoking  is  allowed  in  indoor 
work  areas,  what  should  be  done  to 
assure  that  nonsmokers  are  protected 
from  exposure  to  PTS? 

(63)  In  your  opinion,  should  smoking 
control  policies  differ  for  different  types 
of  workplaces  (e.g.,  factories,  offices, 
stores,  restaurants)?  If  your  answer  is 
yes,  please  state  your  reasons  why  you 
believe  this. 

(64)(a)  If  your  company  confines 
smoking  to  designated  areas,  is  the 
ventilation  in  such  areas  mixed  with 
outside  air  and  distributed  to 
nonsmoking  areas? 

(b)  Has  monitoring  ever  been 
conducted  to  determine  the  transfer  of 
smoke  constituents  from  the  designated 
smoking  areas  to  nonsmoking  areas?  If 
so,  can  you  supply  the  results  or 
describe  them. 

(65)  In  companies  that  allow  smoking 
throughout  the  workplace,  describe 
what,  if  anything,  is  done  to  reduce 
nonsmoker's  exposure  to  PTS? 

(66)(a)  In  your  experience  or  opinion, 
is  it  feasible  to  reduce  PTS  contaminant 
levels  to  adequate  levels  just  by 
increasing  ventilation? 

(b)  If  so.  are  costs  in  equipment  and 
maintenance  any  different  than  those 
required  for  maintaining  good  indoor  air 
quality? 

(c)  If  the  answer  to  (b)  is  yes.  what  is 
the  cost  difference? 
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(67)(a)  Is  it  ni  icessary  to  use  separate 
ventilation  in  s  noking  areas  to  reduce 
the  possibility  i  »f  cross-contamination 
during  air  recir:ulation  from  smoking 
areas  to  nonsmoking  areas? 

(b)  If  not.  exj  lain  why  cross- 
contamination  pf  recirculated  air  is  not 
a  problem. 

(68)(a)  In  smoking  areas,  what  types 
of  commercial  toom  air  cleaners  (e.g., 
desk  top  air  cle  aners,  ionizers)  other 
than  ventilatioi  i  are  used  to  reduce 
levels  of  PTS? 

(b)  How  do  you  know  they  are 
effective  in  renr  oving  smoke  from  the 
air? 

(c)  List  other  commercial  air  cleaners 
which  are  effec  live  in  removing  PTS- 
related  gases  a  id  particulates  from  the 
ambient  air. 

ASHRAE  hai;  specified  a  series  of 
recommended  indoor  air  quality 
standards  to  cc  ntrol  common  indoor 
contaminants.  Commonly  mentioned 
control  techniques  other  than  increasing 
ventilation  flov  r  include  product 
improvement  (i  i.g.,  lead-free  paint), 
filters  and  elec  rostatic  precipitators  (for 
particulates),  a  id  absorbing  charcoal 
beds  (to  removs  gaseous  contaminants). 

(69)  Have  yo  i  employed  any  of  these 
devices  or  tech  fiiques  to  improve  overall 
air  quality  insite  your  facility? 

(70)  If  yes,  pi  ;ase  describe  the  devices 
or  techniques  t  lat  you  have  employed? 

(71)(a)  If  you  believe  that  OSHA 
should  adopt  tl  e  ASHRAE  standards  for 
controlling  occ  ipational  exposures  to 
indoor  air  cont  iminants,  please  provide 
any  quantitative  information  you  have 
to  support  theii  effectiveness  in 
improving  air  c  uality. 

(b)  If  you  do  [lot  believe  that  the 
ASHRAE  stan<  :ards  are  sufficient, 
please  recommend  what  other  actions 
should  be  takei. 

(72)  Please  e  itimate  what  you  believe 
the  capital  cos  s  would  be  of 
incorporating  t  le  ASHRAE  standard 
into  your  build  ng's  design  and  how 
doing  so  woulc  affect  the  cost  of 
renovation  pro  ects. 

(73)  How  eff  fctive  have  modifications 
in  ventilation  s  ystems  and  lAQ 
monitoring  bee  n  in  reducing  the  number 
of  related  illnesses  and  complaints  in 
your  workplac  •? 

(74)(a)  Do  y(  u  have  a  comprehensive 
program  of  reg  dar  HVAC  system 
inspection  and  maintenance? 

(b)  If  so,  whi  it  does  the  program 
consist  of? 

In  order  to  a  jsisi  OSHA  in  developing 
a  more  comple  te  proflle  of  existing 
workplace  pra  :tices  in  dealing  with 
hazards  associated  with  poor  indoor  air 
quality,  comment  is  requested  on  the 
following  ques  tions: 
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(75)  How  many  workers  in  your 
workplace  are  affected  by  your  current 
policy  on  indoor  air  quality? 

(a)  What  type  of  costs  (e.g..  capital, 
operating  or  maintenance  costs)  have 
been  involved  with  voluntarily  adopting 
or  changing  indoor  air  quality,  including 
smoking,  policies? 

(b)  Have  there  been  any  cost  savings 
(e.g.,  maintenance,  insurance, 
prt)ductivity)? 

(c)  Are  there  any  options  you  have 
considered  adopting  and  have  analyzed, 
but  have  not  yet  adopted  (including  ones 
that  have  been  rejected)? 

(d)  What  are  they,  what  costs  and 
benefits  have  you  identified  with  them, 
and  why  have  you  not  yet  adopted 
them? 

(e)  What  is  the  nature  of  your 
business? 

(f)  What  is  the  size  of  the  workforce  at 
your  establishment? 

(76)(a)  How  have  personnel 
relationships  been  affected  by 
workplace  policies  related  to  indoor  air 
quality,  especially  smoking? 

(b)  Have  there  been  any  quantifiable 
benefits  in  this  area  related  to  the 
implementation  of  new  indoor  air 
quality  policies? 

(77)  If  your  company  allows  smoking 
in  indoor  areas,  please  state  any 
restrictions  that  may  apply: 

(a)  Is  smoking  restricted  to  designated 
smoking  areas? 

(b)  Is  smoking  restricted  during 
certain  times? 

(c)  Are  other  restrictions  enforced  (if 
so,  please  state  what  they  are)? 

(78)  In  your  opinion  or  from  your 
experience,  are  there  specific 
workplaces  where  it  would  not  be 
feasible  to  comply  with  a  standard  that 
consists  of  any  of  the  following: 

(a)  smoking  in  designated  areas  only, 

(b)  smoking  in  a  designated  area  with 
separate  ventilation, 

(c)  limited  exposure  to  specific  levels 
of  PTS  components,  or 

(d)  a  total  smoking  ban  in  indoor  work 
areas? 

(79)  If  your  company  has  developed 
and  implemented  a  smoking  control 
policy: 

(a)  What  conditions  existed  that 
prompted  this  action? 

(b)  Did  the  development  and 
implementation  of  a  successful  smoking 
policy  involve  broad  participation?  For 
example,  did  the  groups  that 
participated  include:  management,  union 
representatives,  employees,  smokers 
and  nonsmokers? 

(c)  With  regard  to  current  policy  in 
your  workplace,  how  many  workers  are 
affected  by  the  policy? 

(d)  What  has  been  the  effect  of  any 
smoking  restriction  on  smoker  behavior? 


(80)(a)  Once  a  policy  was 
implemented,  did  you  provide  smokers 
with  information  and  access  to  non- 
coercive stop-smoking  aids,  such  as 
smoking  cessation  clinics,  counseling 
and  self-help  materials? 

(b)  If  you  did,  was  it  effective  in 
helping  smokers  to  quit? 

(81)(a)  What  means  do  you  use  to    . 
enforce  the  policy? 

(b)  Do  you  use  signs  to  post 
designated  smoking  areas? 

(82)  In  the  experience  of  companies 
that  have  implemented  smoking  control 
policies: 

(a)  Have  costs  of  implementing  and 
monitoring  the  policy  been  estimated? 

(b)  What  are  these  costs? 

(83)  If  you  are  a  private  sector 
employer,  did  you  consider  a  smoking 
control  policy  in  order  to  reduce 
potential  Hability? 

(84)  If  your  company  has  been 
involved  in  smoking-related  litigation, 
have  you  initiated  smoking  control 
policies  to  reduce  the  possibility  of 
further  Htigation? 

(85)  If.  as  a  result  of  monitoring  for 
radon,  you  determined  that  action  was 
required  to  reduce  the  level: 

(a)  What  action  was  taken? 

(b)  Was  monitoring  performed 
subsequent  to  abatement  action? 

(c)  To  what  extent  did  the  abatement 
change  the  levels? 

(d)  What  was  the  cost  of  such 
mitigation? 

Local  Policies  and  Practices 

(86)(a)  In  your  local  area  (municipality 
or  State)  how  many  establishments  have 
voluntarily  established  indoor  air 
policies? 

(b)  What  do  these  policies  entail? 

(c)  Do  these  policies  vary  between 
types  of  businesses? 

(d)  Why  were  these  policies  adopted? 
(87)(a)  Are  businesses  facing  legal 

pressure  to  implement  general  clean 
indoor  air  policies? 

(b)  What  legal  problems  have  been 
encountered  when  establishments  have 
attempted  to  establish  or  modify  indoor 
air  quality  policies? 

Where  states  or  localities  have 
decided  to  regulate  smoking  in  the 
workplace: 

(88)  OSHA  requests  that  copies  of 
state  or  local  smoking  rules,  regulations, 
or  guidelines  be  submitted. 

(a)  Why  were  certain  types  of 
workplaces  included  in  the  above  but 
others  omitted? 

(b)  Please  identify  sections  of  this 

■  rule,  regulation,  or  guideline  that  are 
different  for  certain  types  of  employers 
or  conditions  of  employment  (e.g., 
restaurants,  private  offices,  and 
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factories)  as  compared  to  others  (e.g.. 
general  office  space  and  public  space). 

(c)  Are  structural  changes  in  the 
ventilation  system  or  the  building  of 
barriers  between  smoking  and 
nonsmoking  sections  ever  a  specified 
option  for  employers  in  attempting  to 
comply  with  the  rule,  regulation,  or 
guideline? 

(89)  Have  there  been  any  di^iculties 
in  implementing,  monitoring,  enforcing, 
and  evaluating  the  effectiveness  of  these 
rules,  regulations,  or  guidelines  in 
reducing  exposure  of  nonsmokers  to 
PTS? 

(90)(a)  Has  compliance  with  these 
various  rules,  regulations,  or  guidelines 
been  measured?  If  so,  how? 

(b)  Have  these  various  rules, 
regulations,  or  guidelines  been  effective 
in  reducing  the  amount  of  FTS  in  various 
workplaces? 

(c)  What  sort  of  violations  are  you 
experiencing? 

(d)  What  are  the  penalties  for 
noncompliance? 

(e)  What  type  of  resources  are  being 
used  to  ensure  compliance  with  the  rule, 
regulation,  or  guideline? 

(91)  In  the  workplace  experience, 
what  costs  or  savings  have  resulted  in 
your  complying  with  the  rule,  regulation, 
or  guideline? 

Potential  Content  of  Regulation 

(92)  If  OSHA  determines,  on  the  basis 
of  adequate  evidence,  that  regulatory 


action  is  needed  to  protect  employees 
from  adverse  health  effects  related  to 
indoor  air  quality,  what  elements  do  you 
believe  such  regulation  should  include? 
Please  provide  the  basis  for  your 
suggested  element(s). 
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Fwiaral  Ragitter 

Vol.  56,  No.  184 

Monday.  September  23.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  tnost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  r>ew  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  690 

Federal  Employees  Health  Benefits 
Program:  Disputed  Claims  Procedures 

agency:  Office  of  Personnel 
Management  (OPM). 
action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  is  issuing  fmal  regulations 
that  clarify  the  conditions  under  which 
OPM  may  make  a  determination 
concerning  a  disputed  health  benefits 
claim  under  the  Federal  Employees 
Health  Benefits  (FEHB)  Program.  Under 
these  regulations,  OPM  may  make  a 
determination  concerning  a  claimant 
who  asks  OPM  to  review  a  health 
benefits  plan's  denial  of  a  claim  if  the 
plan  has  either  (1)  affirmed  its  denial 
when  the  claimant  requested 
reconsideration  of  (2)  failed  to  respond 
to  the  claimant's  request  for 
reconsideration  as  provided  by  OPM's 
regulations.  These  regulations  also 
clarify  that  OPM  may  make  a 
determination  without  requesting 
information  beyond  that  supplied  with 
the  claimant's  request  for 
reconsideration  or  without  additional 
information  from  the  health  plan  when 
the  health  plan  fails  to  supply 
information  within  the  regulatory 
timeframe.  The  purpose  of  these 
regulations  is  to  avoid  unnecessary 
delays  in  making  determinations  in 
order  to  reduce  the  potential  for  severe 
financial  hardship  for  claimants. 
EFFECTIVE  DATE:  October  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abby  L.  Block.  (202)  806-0780,  extension 
207. 

SUPPLEMENTARY  INFORMATION:  On  April 
23, 1991,  OPM  issued  interim  regulations 
in  the  Federal  Register  (56  FR 18495]  that 
amended  part  890  to  clarify  the 
circumstance  under  which  01^  may 
make  a  detennination  concerning  a 


disputed  health  benefits  claim  under  the 
FEHB  Program. 

OPM  received  seven  written 
comments,  including  two  from  fee-for- 
service  plans,  three  from  health 
maintenance  organizations,  one  from  the 
underwriter  for  a  fee-for-service  plan, 
and  one  from  an  association  of  health 
maintenance  organizations. 

All  seven  commenters  opposed  the 
provisions  giving  OPM  the  authority  to 
make  a  determination  concerning  a 
disputed  claim  without  consulting  the 
plan  or  providing  for  the  reopening  of 
the  disputed  claim  at  a  later  date. 

The  purpose  of  OPM's  review  is  to 
determine  whether  a  disputed  claim 
should  be  paid  under  the  terms  of 
OPM's  contfact  with  the  health  plan. 
The  claimant's  first  step  in  disputing  a 
plan's  denial  of  a  claim  is  to  request  the 
plan  to  reconsider  its  denial.  OPM  does 
not  accept  requests  for  review  from 
claimants  who  have  not  first  requested 
reconsideration  from  the  plan.  OPM's 
regulations  (5  CFR  890.102(c)(3))  require 
that  the  carrier,  in  its  reconsideration 
decision,  give  the  claimant  a  full  and 
complete  explanation  of  its  denial  of  the 
claim. 

If  the  plan  affirms  its  denial,  the 
claimant  may  request  that  OPM  review 
the  plan's  decision.  If  the  carrier  gave 
the  claimant  the  required  explanation  of 
why  the  claim  was  denied,  the  claimant 
will  generally  forward  it  to  OPM  with 
the  request  for  review  of  the  plan's 
decision.  Generally,  when  the  plan  gives 
the  claimant  a  full  explanation  of  its 
decision,  the  plan's  explanation 
provides  adequate  information  for  OPM 
to  determine  whether  or  not  the  claim 
should  be  paid.  However,  the 
regulations  also  provide  that  OPM  may 
ask  for  more  information  from  the 
claimant  or  the  carrier  if  it  is  needed  to 
make  the  determination. 

It  is  possible,  of  course,  that  a  plan's 
explanation  of  the  denial  of  the  claim 
may  not  adequately  support  its  decision 
to  deny  the  claim.  In  such  cases,  OPM 
may  render  a  determination  based  on 
the  plan's  failure  to  support  its  decision. 
Contrary  to  the  commenters'  assertion 
that  the  plan  do  not  have  sufficient 
opportunity  to  explain  their  denial  of  the 
claim,  the  regulations  speciflcally 
require  them  to  give  the  claimant  a  full 
explanation  when  he  or  she  asks  for 
reconsideration.  Therefore,  OPM  must 
assume,  when  reviewing  the  plan's 
explanation  to  the  claimant,  that  it  is  the 


plan's  full  and  complete  explanation  of 
its  position. 

If  a  plan  has  provided  to  the  enrollee  - 
the  complete  response  at  the 
reconsideration  level  as  required  by 
regulation,  then  OPM  could  determine  if 
an  enrollee  submitted  new  information 
with  the  request  for  review.  Should 
OPM  have  information  that  the  plan  has 
not  seen,  it  would,  of  course,  make  that 
information  known  to  the  plan.  Also,  if 
OPM  had  questions  or  concerns  about  a 
claim,  these  regulations  do  not  preclude 
getting  a  response  from  the  plan  on 
those  issues. 

In  practice,  the  plan,  having  once 
denied  the  claim,  has  no  real  incentive 
to  provide  the  required  explanation,  or 
to  respond  in  a  timely  fashion  to  OPM's 
request  for  additional  information. 
Therefore,  claimant's  requests  for 
review  could  be  unreasonably  delayed  if 
OPM  were  required  to  ask  the  plan  for 
information,  whether  needed  or  not,  and 
wait  until  the  plan  finds  it  convenient  to 
respond. 

"The  commenters  offered  a  variety  of 
alternatives  to  the  interim  regulations. 
However,  these  alternatives  would 
result  in  insuring  the  very  delays  that 
the  regulations  were  intended  to  avoid. 
We  see  no  justification  for  delaying  a 
response  to  a  claimant  while  we  request 
information  that  we  do  not  need  and 
wait  for  a  reply  that  will  not  affect  the 
outcome  of  the  determination. 

One  commenter  was  under  the 
impression  that  only  "officials"  could 
see  the  evidence  submitted  by  the 
claimant  and  the  plan  in  connection 
with  its  review  of  the  disputed  claim. 
This  commenter  suggested  that  we 
amend  the  regulations  to  state  that  the 
claimant  and  the  plan  could  review  the 
evidence.  In  fact,  such  a  statement 
would  be  redundant.  The  claimant  and 
the  plan  are  among  tKe  "persons  having 
official  need  to  see  it"  as  set  forth  in 
current  regulations.  In  most  cases,  the 
evidence  consists  primarily  of 
documentation  the  claimant  has  already 
submitted  to  the  plan  and  the  plan's 
explanation  of  why  it  denied  the  claim. 
Therefore,  there  is  usually  no  evidence 
other  than  that  which  the  plan  has 
already  seen  or  produced  itself. 
However,  under  existing  regulations,  the 
plan  and  claimant  can  review  any 
evidence  OPM  uses  in  making  its 
determination. 

One  commenter  suggested  that  we 
create  a  process  for  reopening  the  claim 
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after  0PM  has  madt  a  delermination  in 
favor  of  the  claimant  in  case  the  plan 
later  discovers  information  to  support  its 
original  denial  of  th^  claim.  When  OPM 
makes  a  determination  in  favor  of  the 
claimant,  OPM  intends  that  decision  to 
be  Coal  To  do  othefwise  would  leave 
the  claimant  forevej  in  jeopardy  of 
having  to  return  mofsey  lo  the  plan  that 
he  or  she  claimed  inigood  faith  and  had 
been  awarded  by  OrM.  (Evidence  of 
fraud,  of  course,  would  be  another 
matter  and  would  ht  dealt  with  ander 
the  appropriate  provisions  of  law.) 
Therefore,  we  are  ntt  accepting  this 
suggestion. 

Clearly,  under  thejse  regulations,  it 
behooves  the  plans  to  comply  totaOy 
with  the  regulatory  requirement  to  fully 
explain  to  tke  claimant  the  reasons  for 
their  denial  of  the  claim.  The 
explanation  may  bepome  the  primary 
element  in  OFM's  determination 
regarding  a  disputed  claim. 

ExecDiive  Onhr  12^.  FedefU 

Regulalkm 


I  that  this  is  not  a 

under  section  1(b) 
12291.  Federal 


Act 

regulations  will  not 
ionomic  impact  on  a 


I  have  determmei 
major  rule  as  deflm 
of  Executive  Order 
Regulation. 

Regidatory  Flexibili 

I  certify  that  tfiesi 
have  a  STgniTicant 

substantial  number  of  small  entities 
because  they  primaijily  affect 
administrative  procedures  used  by  OPM 
and  the  FEKB  piansi 

List  of  SubjecU  in  5  CFR  Part  890 

Admimstrative  prfectice  and 
procedure,  Claims,  Qovemment 
employees,  Health  insurance. 

Accordingly,  OF^  is  adopting  its 
interim  regulations  iader  5  CFR  part  880 
published  on  April  23, 1991,  (56  FR 
18493]  as  fmal  rules  without  change. 

U.S.  Office  of  Persor  ncl  Management 
Constance  Berry  Newi  lan. 

Director. 

[FR  Doc  91-22759  Filei  I  9-20-91;  8:45  am] 
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14  CFR  Parts  21  and  23 

I  Conditions  23- 


[Docfcct  No.  091CE. 
ACE-59I 


SMciall 


Special  Conditions:  Th«  King's 
Enginesrtng  FsNowaMp  Modal  44 
Alrplana 

AQENCY:  Federal  Av  iaUoo 
Administration  (FA  i\,  £)OT. 


action:  Final  special  conditions. 

summary:  These  special  conditions  are 
being  issued  for  The  King's  Engineering 
Fellowship  (TKEF)  Model  44  airplanes. 
Thpse  airplanes  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  design  features  are  the 
installation  of  pusher  propellers  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards.  These  special 
conditions  contain  the  additional 
airworthiness  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airworthiness  standards  applicable 
to  these  airplanes. 
EFFECTtvc  OATC:  October  23. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Norman  R.  Vetter.  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  room  1544,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-5688. 
SUFPIXMENTARY  INFORMATION: 

Background 

The  King's  Engineering  Fellowship, 
Municipal  Airport,  Orange  City,  Iowa 
51041,  made  initial  application  in  1972, 
for  type  certification  in  the  normal 
category  for  its  Model  44  ai 'plane.  TKEF 
Model  44  is  an  eight-place  monoplane 
powered  by  twin  reciprocating  engines. 
Construction  and  configuration  are 
conventional  except  for  pusher 
propellers. 

Type  Certification  Basts 

The  type  certification  basis  for  the 
Model  44  airplane  is:  part  23  of  the  FAR, 
effective  February  1, 1965,  through 
amendment  23-34,  effective  February  17, 
1987;  FAR  36,  elective  December  1. 
1969,  through  the  amendment  effective 
on  the  date  of  tjrpe  certification: 
exemptions,  if  any:  and  the  special 
conditions  adopted  by  this  rulemaking 
action. 

Discussion 

TKEF  plans  to  incorporate  certain 
novel  and  unusual  design  features  into 
the  airplane  for  which  the  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
features  are  the  installation  of  pusher 
propellers  that  were  not  envisaged  by 
the  existing  regulations.  Special 
conditions  may  be  issued  and  amended, 
as  necessary,  as  part  of  the  type 
certification  basis  if  the  Administrator 
finds  that  the  airworthiness  standards 
designated  in  accordance  with 


8  21.17(aMl)  do  nol  ooataia  adeqoata  or 

appropriate  safety  standards  because  of 
novel  or  unusual  design  features  of  an 
airplane.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  9  11-49  after  public  notice,  as 
required  by  S9  11-28  and  ll,29(b). 
effective  October  14, 1980.  and  become 
part  of  the  type  certification  basis  as 
provided  by  i  21.17(a)(2}. 

Propeller  Ice  and  Exhaust  Gas 
Impingement  Protection. 

Because  of  the  aft  propeller  locatioii. 
ice  shed  from  the  wing  leading  edges, 
engine  air  inlet,  and  other  parts  of  the 
airplane  may  impact  the  propeller 
blades.  Impact  of  these  shed  ice 
fragments  may  have  an  adverse  effect 
on  the  strength  and  fatigue 
characteristics  of  the  propeller. 
Additionally,  because  the  propeller  is 
located  aft  of  the  engine,  if  exhaust 
gases  are  discharged  into  the  propeller 
disc,  they  may  adversely  effect  the 
strength  and  fatigue  characteristics  of 
the  propeller  material.  Special 
conditions  are  adopted  to  provide  the 
requisite  level  of  safety. 

Propeller  Ground  CSearance 

The  FAA  has  determined  that  }  23.92S 
is  not  adequate  to  address  propeller 
clearance  for  TKEF  Model  44  because  of 
the  aft  location  of  the  propellers. 
Existing  {  23.925  requires  at  least  seven 
inches  of  clearance  between  the 
propeller  and  the  ground  in  the  normal 
takeoff  attitude  and  a  positive  clearance 
with  the  critical  tire  deflated  and  the 
strut  bottomed.  In  addition  to  those 
requirements,  these  special  conditions 
require  that  a  positive  clearance  exist 
between  the  propeller  and  the  ground 
when  the  airplane  is  in  the  maximum 
pitch  attitude  anainable  during  normal 
takeoffs  and  landings. 

Propeller  Marking 

Because  of  the  aft  prop^ler  location, 
passengers  and  ground  personnel  may 
be  less  aware  of  the  proximity  of  the 
propeller  blades.  Therefore,  in  the 
absence  of  specific  regulations,  a  special 
condition  is  adopted  to  require  that  the 
propeller  blades  be  marked  so  that  both 
sides  of  the  propeller  discs  are 
conspicuous  under  normal  daylight 
ground  conditions. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions,  Docket  Na  091CE,  Notice 
Na  23-ACE-5d  (56  FR  22123.  May  14. 
1991}  proposed  special  conditions  for  the 
King's  Engineering  Fellowship  Model  44 
airplane.  The  comment  period  closed 
June  13, 1991. 
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No  cominent*  pertaining  to  the  notice 
were  received.  Therefore,  the  special 
conditions  as  proposed  by  Notice  No. 
23-ACX-59  are  adopted  withoxit  change. 


In  view  of  the  design  features 
discussed  above,  the  following  special 
conditions  are  adopted  for  TiGEF  Model 
44  airplanes  under  the  provisions  of 
i  21.16  to  provide  a  level  of  safety 
equivalent  to  that  intended  by  the 
applicable  regulations.  This  action  is  not 
a  rule  of  general  apphcability  and 
affects  o^y  the  model  of  airplane 
identified  in  these  special  conditions. 

List  of  Sabjects  in  14  CFR  Parts  21  and 
23 

Aircraft.  Air  transportation.  Aviation 
safety,  and  Safety. 

CitatkM 

The  authority  citation  for  diese 
special  conditions  is  as  follows: 

AudMMity:  Section*  313(a),  OOt  and  603  of 
the  Federal  Aviation  Act  of  1458;  ai  amended 
(49  U.S.C  1354(a).  1421.  and  1423):  49  U.S.C 
106(g);  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.49. 

Adopdoo  of  Special  Conditioas 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  TKEF  Model  44  airplane: 

1.  Propeller  Ice  and  Exhaust  Gas 
Impingemeat  Protection 

(a)  All  areas  of  the  airplane  forward 
of  the  propellers  that  are  likely  to 
accumulate  and  shed  ice  into  the 
propeller  disc  during  any  operating 
condition  most  be  suitably  protected  to 
prevent  ice  formation,  or  it  must  be 
shown  that  any  ice  shed  into  the 
propeller  diac  will  not  create  a 
hazardous  condition. 

(b)  If  the  engine  exhaust  gases  are 
discharged  into  the  propeller  disc  it 
must  be  shown  by  tests,  or  analysis 
supported  by  tests,  that  the  propeller 
material  is  capable  of  continaous  safe 
operation. 

2.  Propeller  Ground  Clearance 

In  addition  to  the  propeller  clearance 
requirements  of  {  231925,  the  following 
apply: 

(a)  The  airplane  must  be  designed 
such  that  the  propellers  will  not  contact 
the  runway  surface  when  the  airplane  is 
in  the  maximum  pitch  attitude 
attainable  during  normal  takeoKs  and 
landings:  and 

(b)  If  a  tail  bumper  or  an  energy 
absorption  device  is  provided  to  show 


coB4)hanc8  with  paragraph  (a)  of  tfds 
special  condition,  the  following  apply: 

(1)  Suitable  design  loads  must  be 
established  for  the  tail  bumper  or  energy 
absorption  device;  and 

(2)  The  supporting  stnctore  of  the  tail 
bumper  or  energy  abstHption  device 
must  be  design«l  to  withstand  the  loads 
established  in  subparagraph  (b)(l]  of 
this  special  condition.  Inspection/ 
replacement  criteria  must  be  established 
for  the  tail  bumper  or  energy  absorption 
device  and  provided  as  part  of  the 
information  required  by  i  23.1529. 

S.  Propeller  Marking 

Each  pusher  propeller  must  be  marked 
so  that  both  sides  of  the  disc  are 
conspicuous  under  normal  daylight 
ground  conditions. 

Issued  in  Kansas  Qty,  Missouri  on 
September  11. 1991. 
Bany  D.  CknaoU, 
Manager.  Saiall  Airplana  Directorate, 
Aircraft  CerdficaUon  Service. 

[PR  Doc  91-22799  Filed  9-20-91;  8:45  am] 
MIMQ  COOK  4t10-tt-ll 


14CFRPvt39 

(Oeeket  Na  tl-NM-IM-AO;  Amwtdmant 
M-M4e;A0  •1-20-12) 

AirworltilfMss  DliscUwat  Bovino  of 
Cwwds,  Ltd.,  ds  IIsvIIIwmI  Division, 
Modd  DHC-«-100  and -300  SartM 
Airplanos 

AOtNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Model  DHC-8-100 
series  airplanes,  which  currently 
requires  a  one-time  inspection  of  the 
main  landing  gear  (MIXS)  actuator 
attachment  bolts.  This  amendment  adds 
Model  DHC-6-300  series  airplanes  to 
the  applicability  of  the  rule;  requires 
repetitive  inspections  to  detect  loose 
bolts  at  the  MLC  retract  actuator 
support  fitting:  and,  if  necessary, 
requires  a  magnetic  particle  inspection, 
replacement  (rf  loose  bolts,  and 
rei>lacement  of  cracked  fittings.  This 
amendment  is  prompted  by  a  recent 
report  of  loose  actuator  supporting  bolts 
and  cracks  In  the  relief  radius  of  the 
boss  at  the  forward  surface  of  the 
fittings.  This  condition,  if  not  corrected, 
could  result  in  complete  loss  of  the 
hydraulic  systems  and  severely  reduced 
controUabibty  of  the  airplane. 
EPFecnvc  date:  October  7, 1991. 
FOR  FURTHER  HOFORMATION  CONTACT: 

Jon  Hjelm,  Airframe  Branch,  FAA.  New 


York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  room  2002, 
Valley  Stream.  New  Yoik  11S81: 
telephone  (510)  791-0220. 
SUPFinSENTARV  INFORMATION:  On 
August  12, 1991,  the  FAA  issued 
airworthiness  directive  (AD)  91-15-51, 
Amendment  39-6016  (56  FR  41928, 
August  26, 1991),  applicable  to  de 
Havilland  Model  DHC-8-100  series 
airplanes,  to  require  a  one-time 
inspection  of  the  MLC  actuator 
attachment  bolts  to  detect  loose  bolts, 
and  replacement  of  the  bolts,  if 
necessary.  That  action  was  prompted  by 
a  report  of  in-flight  loss  of  all  hydraulic 
power  on  a  de  Havilland  Model  DHC-8- 
100  series  airplane.  This  condition,  if  not 
corrected,  could  result  in  complete  loss 
of  the  hydraulic  systems  and  severely 
reduced  controllability  of  the  airplane. 

Since  issuance  of  that  AD,  one 
operator  of  a  Model  DHC-8-100  series 
airplane  reported  finding  several  loose 
actuator  support  fitting  bolts  and  cracks 
in  the  relief  radius  of  the  boss  at  the 
forward  surface  of  the  fittings.  This 
condition,  if  not  corrected,  could  result 
in  complete  loss  of  the  hydraulic 
systems  and  severely  reduced 
controllability  of  the  airplane. 

Since  the  MLG  retract  actuator 
support  fittings  on  the  Model  DHC-8- 
300  are  configured  similarly  to  those  of 
the  Model  DHC-8-loa  they  also  may  be 
subject  to  the  same  unsafe  condition. 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada,  has 
issued  emergency  airworthiness 
directive  CF-91-25  which  requires 
repetitive  inspections  to  detect  loose 
bolts  on  the  MLG  retract  actuator 
support  fitting,  and.  if  necessary,  a 
magnetic  particle  inspection  of  the 
fitting  and  replacement  of  loose  bolts 
and  cracked  fittings.  The  intent  of  these 
actions  is  to  detect  loose  bolts  and/or 
cracked  fittings  in  a  timely  manner  in 
order  to  prevent  the  detachment  of  the 
main  landing  gear  retraction  actuator 
and  consequential  damage  to  the 
hydraulic  Mnes. 

TUs  airplane  model  is  manufactured 
in  Canada  and  tjrpe  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  tiiis  AD  supersedes  AD  91-15-51 
to  add  the  Model  DHC-«-300  to  the 
applicability:  require  repetitive 
inspections  to  detect  loose  bolts  at  the 
MLG  retract  actuator  support  fitting; 
and,  if  necessary,  require  a  magnetic 
particle  inspection,  replacement  of  loose 
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have  sufficiei 
to  warrant 
Federalism 
TheFAA 
regulation  is 
and  that  it  is 
under  Execu 
impracticabli 


bolts,  and  re;  ilacement  of  cracked 
fittings. 

This  is  con  sidered  to  be  interim  action 
until  final  ac  ion  is  identified,  at  which 
time  the  FA/  may  consider  further 
rulemaking. 

Since  a  siti  lation  exists  that  requires 
immediate  at  option  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  he  reon  are  impracticable,  and 
good  cause  eKists  for  making  this 
amendment  effective  in  less  than  30 
days.  I 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  th^  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilites  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  tkat  this  final  rule  does  not 
t  federalism  implications 
preparation  of  a 
sessment. 

3  determined  that  this 
n  emergency  regulation 
ot  considered  to  be  major 
ve  Order  12291.  It  is 
for  the  agency  to  follow 
the  procedures  of  Order  12291  vnth 
respect  to  thi^  rule  since  the  rule  must 
be  issued  imitiediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  fi  irther  that  this  action 
involves  an  epiergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otlerwise  would  be 
significant  uqder  IX)T  Regulatory 
Policies  and  ^cedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  ii|  the  Rules  Docket 
(otherwise,  ah  evaluation  ia  not 
required).  A  iopy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  subjeds  in  14  CFR  Part  39 

Air  transpcfrtation.  Aircraft,  Aviation 
safety,  Safet 

Adoption  of  llie  Amenfiment 

Accordingly,  pursuant  to  the  authority 
delegated  to  nie  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-(iiiMENDEO] 

1.  The  authprity  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4^  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(gi  (Revised  Pub.  L  97^149. 
January  12.  IMB):  and  14  CFR  11 J8. 

$39.13    (Am4id*d] 

2.  Section  39.13  is  amended  by 
removing  Am  endment  39-8016  and  by 


IMI 


adding  the  following  new  airworthiness 
directive: 

90-20-12.  Boeing  of  Canada,  Ltd.,  De 

Havilland  Division:  Amendment  3&-8046. 
Docket  No.  91-NM-184-AD.  Supersedes 
AD  91-15-51. 
Applicability:  All  Model  DHC-6-100  and 
DHC-8-300  series  airplanes,  certincated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  loss  of  hydraulic  systems  and 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  DHC-8-100  series  airplanes: 
Within  24  hours  after  September  9, 1991  (the 
effective  date  of  AD  91-15-51,  Amendment 
39-8016),  inspect  the  three  actuator 
attachment  Rtting  bolts  on  each  of  the  right- 
hand  and  left-hand  main  landing  gears  to 
detect  loose  bolts  by  applying  a  torque  of  not 
less  than  10  foot-pounds  to  each  bolt. 

(1)  If  no  loose  bolts  are  found  as  a  result  of 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  repeat  this  inspection  thereafter  at 
intervals  not  to  exceed  500  landings. 

(2)  If  loose  bolts  are  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  the  following: 

(i)  Prior  to  further  flight,  replace  loose  bolts 
with  new  l>olt8  of  the  same  part  number. 

(ii)  Within  250  landings  after  the  effective 
date  of  this  AD,  accomplish  the  following: 

(A)  Remove  the  associated  support  fitting 
(P/N  85410084  for  Model  DHC-8-100  series 
airplanes). 

(B)  Perform  a  magnetic  particle  inspection 
to  detect  cracks  throughout  the  fitting,  paying 
particular  attention  to  the  relief  radius  at  the 
forward  surface  boss.  If  cracks  are  detected 
as  a  result  of  this  inspection,  prior  to  further 
flight,  replace  the  fitting  with  a  serviceable 
part. 

(iii)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  500  landings. 

(b)  For  Model  DHC-8-300  series  airplaiMt: 
Within  250  landings  after  the  effective  date  of 
this  AD,  inspect  the  three  actuator 
attachment  fitting  bolts  on  each  of  the  right- 
band  and  left-hand  main  Uadiai  ftan  to 
detect  looee  bolts  by  mtyia§  a  loeqw  of  not 
less  than  10  fbot-pooada  to  mtk  bolt. 

(1)  If  no  looaa  bolts  are  fouad  at  a  result  of 
the  inspectioB  raquliad  by  paragraph  (b)  of 
this  AD.  repeat  this  iaspactioa  thereafter  at 
intervals  not  to  exceed  800  landings. 

(2)  If  loose  bolts  are  found  as  a  result  of  the 
inspection  required  by  paragraph  (b)  of  this 
AD.  accomplish  the  following: 

(i)  Prior  to  further  flight,  replace  loose  traits 
with  new  bolts  of  the  same  part  number. 

(ii)  Within  250  landings  after  the  effective 
date  of  this  AD.  accomplish  the  following: 

(A)  Remove  the  associated  support  fltting 
(P/N  85410084  for  Model  DHG-«-301 
airplanes  and  P/N  85411701  for  Model  DHC- 
8-311  airplanes). 

(B)  Perform  a  magnetic  particle  inspection 
to  detect  cracks  throughout  the  fitting,  paying 
particular  attention  to  the  relief  radius  at  the 
forward  surface  txMS.  If  cracks  are  detected 
as  a  result  of  this  inspection,  prior  to  further 
flight,  replace  the  fitting  with  a  serviceable 
part. 


(iii)  Repeat  the  inspection  required  by 
paragraph  (b)  of  this  AD  at  intervals  not  to 
exceed  500  landings. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office,  ANE- 
170,  FAA,  Engine  and  Propeller  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  sent  it  to  the  Manager.  New  York 
Aircraft  Certification  office,  ANE-170. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 
Any  loose  bolts  found  as  a  result  of  the 
inspections  required  by  paragraph  (a)  or  (b) 
of  this  AD,  must  be  retorqued  prior  to 
application  for  a  special  flight  permit.  The 
upper  bolt  (P/N  81812-7-22)  must  be 
retorqued  to  36-39  foot-pounds;  the  lower  two 
bolts  (P/N  81812-6-22)  must  be  retorqued  to 
22-25  foot-pounds. 

This  amendment  supersedes  Amendment 
39-8016,  AD  91-15-51. 

This  amendment  (39-6046.  AD  91-20-12) 
becomes  effective  October  7, 1991. 

Issued  in  Renton.  Washington,  on 
September  12, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-22800  Filed  9-20-91;  8:45  am] 

BILUNG  CODE  4S10-1S-M 


14  CFR  Part  71 

(Alrapac*  Docket  Na  91-ASO-171 

EttablishiiMnt  of  TrarMltion  Area,  Port 
Qlbion,IIS 

AOtMCr.  Federal  Aviation 
Administration  (FAA).  DOT. 

I  Final  rule. 


I  This  amendment  establishes 
the  Port  Gibson.  MS,  Transition  Area.  A 
Special  Instrument  Approach  Procedure 
has  been  developed  to  serve  the  Grand 
Gulf  Heliport.  This  action  will  lower  the 
base  of  controlled  airspace  from  1200  to 
700  feet  above  the  surface  along  the 
final  approach  and  missed  approach 
segments  of  the  instrument  approach 
procedure.  This  action  is  necessary  in 
order  to  provide  additional  controlled 
airspace  protection  of  instrument  flight 
rules  (IFR)  helicopters  executing  the 
instrument  approach  procedure  in 
instrument  meteorological  conditions. 

EPFECnvc  DATC  0901  u.t.c..  January  9, 

1992. 

FOR  FUirrHER  INFOfONATtON  CONTACT: 

James  G.  Walters.  Airspace  Section, 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
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Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone  (404)  763-7646. 

tUPPLEMENTAftV  MFORMATtON: 

History 

On  July  8, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
the  Port  Gibson.  MS.  Transition  Area  (56 
PR  30883).  This  notice  contained  an 
erroneous  Airspace  Docket  Number  (91- 
ASO-14)  which  was  subsequently 
corrected  to  Airspace  Docket  Number 
91-ASO-17  on  July  26. 1991.  The 
proposed  action  wonld  lower  the  base  of 
controlled  airspace  from  1200  to  700  feet 
above  the  surface  along  the  fmal 
approach  and  missed  approach 
segments  of  a  Special  Instrument 
Approach  Procedure  recently  developed 
to  serve  the  Grand  Gulf  Heliport.  This 
proposed  action  was  necessary  in  order 
to  provide  additional  controlled 
airspace  protection  for  IFR  helicopters 
executing  the  instrument  approach 
procedure  during  instrument 
meteorological  conditions.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Section  71.181 
of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.6G  dated  September  4. 1990. 

ThaRnla 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Port  Gibson.  MS, 
Transition  Area.  The  floor  of  controlled 
airspace  is  lowered  from  1200  to  700  feet 
above  the  surface  along  the  final 
approach  and  missed  approach 
segments  of  the  instrument  approach 
procedure  in  order  to  provide  controlled 
airspace  protection  of  IFR  helicopters 
executing  the  instrument  approach 
procedure  during  instrument 
meteorological  conditions. 

The  FAA  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adopdon  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  theFederal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autbofity:  49  U.S.C.  App.  1348(a),  1354(a). 
1510;  Executive  Order  10B&4: 49  U.&C  106(£] 
(Revised  Public  L.aw  97-449,  January  12, 
1983);  14  CFR  11.6a 

S  71.181    [Ammdad] 

2.  Section  71.181  is  amended  as 
follows: 

Port  GUMon.  MS  (Nm«) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  2.S  miles  each 
side  of  the  Natchez  VOR/DME  02r  radial 
extending  from  209  to  27.2  miles  northeast  of 
the  VOR/DME. 

Issued  in  East  Point,  Georgia,  on  September 
11,1991. 

Don  Cass. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  91-22801  Filed  9-20-91;  8:45  am] 
MLUNQ  COOK  4S1»-1»-M 


14  CFR  Part  71 

(Airspace  Ooohat  No.  tl-ANM-l] 

Establishment  of  Transition  Arsa, 
Anaconda,  IffT 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  Hus  action  provides 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Anaconda.  Montana, 
Airport  The  airspace  will  be  depicted 
on  aeronautical  charts  for  pilot 
reference.  This  controlled  airspace  is 
intended  to  ensure  segregation  of 
aircraft  operating  under  Instrument 
Flight  Rules  from  aircraft  operating 
under  Visual  Flight  Rules. 
VFECnve  DATC  0901  u.tx.,  October  31, 
1991. 
FOR  FURTHER  INFORMATtON  CONTACT: 

James  E.  Riley,  ANM-537.  Federal 
Aviation  Administration,  Docket  No.  91- 
ANM-1, 1801  Lind  Avenue  SW.,  Renton. 


Washington  98055-4056,  Telephone: 
(206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  10, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  the  Anaconda,  Montana 
Transition  Area  (56  FR  111).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Section  71.181 
of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.60  dated  September  4, 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  700-foot  transition  area  to 
provide  controlled  ah^pace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Anaconda,  Montana 
Airport.  The  intended  effect  is  to  ensure 
segregation  of  aircraft  operating  under 
Instrument  Flight  Rules  and  aircraft 
operating  under  Visual  Flight  Rules. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certifled  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  area. 

Adopdon  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 

amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 
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IMI 


Authority:  49  U 
1510;  Executive 
(Revised  Pub.  L 
CFR  11.69. 


Sic  App.  1348(a),  1354(a). 
Onjer  10854;  49  U.S.C.  106(g) 
974449.  lanuaiy  12. 1983):  14 


Thence  to  point  1 
portion  within  the 
Transition  Area. 


Issued  in  Seattle. 
26,1991. 

Temple  H.  Johnaoii)  |r. 
Manager,  Air 
(FR  Doc.  91-22802 

WLLMG  COOC  4t10-lMl 


■Traff.c 


§71.iai    [AmendM] 

2.  Section  71.191  is  amended  as 
follows: 

Anaconda.  Montan^  700-Foot  Transition  Area 
[New] 

Starting  at — 
lat.  46'20'30'     longi  112*48'30* 

to  lat.  46*10'30'  lo  ng.  113*0r00' 

to  lat.  45'5r05'  k  ng.  112*4r40' 

to  lat.  45'51'20'  lo  ng.  112*27-30' 

to  lat.  46*03'20'  lo  ng.  112*20'00' 

to  lat.  46'05'00'  lo  ng.  112*2S'45' 

lo  lat.  46*18'30'  Ic  ng.  112*30'30' 

to  lat.  46*iri0'  k  ng.  112*41'40' 


beginning,  excluding  that 
I  lutte.  Montana  700-foot 


Washington,  on  August 


Division. 
iled  9-20-91:  8:45  am] 


DEPARTMENT  G|F  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
(T.D.  835«] 
BIN  1545-AH75 

Treatnient  of  Certain  Stripped  Bonds 
and  Stripped  Coupons;  Correction 


agency:  Internal 
Treasury. 
action:  Correction 
regulations. 


Revenue  Service, 
to  temporary 


summary:  This  d  Qcument  contains  a 
correction  to  Trei  isury  Decision  8358. 
which  was  published  in  the  Federal 
Register  on  Augurst  13, 1991  (56  FR 
38339).  The  temporary  regulations  apply 
to  taxpayers  holding  stripped  bonds  and 
stripped  coupons  imder  section  1286  of 
the  Internal  Revenue  Code. 
EFFECTIVE  DATE:  August  13. 1991. 
FOR  FURTHER  INFt>RMATiON  CONTACT 
Mark  S.  Smith,  (^2)  566-^297  (not  a  toll- 
free  number). 
SUPPtfMENTARY  INFORMATION: 

Background        I 

The  temporary  regulations  that  are  the 
subject  of  this  correction  provide  that  a 
stripped  bond  orjstripped  coupon 


purchased  after 
by  the  purchaser 


uly  1. 1982.  is  treated 
as  a  bond  originally 


issued  on  the  pui  chase  date  and  having 


OID  equal  to  the  excess  of  (1)  the  stated 
redemption  price  at  maturity  (or.  in  the 
case  of  a  coupon,  the  amount  payable 
on  the  due  date  of  the  coupon),  over  (2) 
the  bond's  or  coupon's  ratable  share  of 
the  piurchase  price.  In  addition,  if  a  debt 
instrument  has  only  a  de  minimis 
amount  of  OID,  then  the  OID  shall  be 
treated  as  zero. 

Need  for  Correction 

As  published,  T.D.  8356  contains  an 
omission  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
temporary  regulations  (T.D.  8358).  which 
was  the  subject  of  FR  Doc.  91-19229.  is 
corrected  as  follows: 

§1.12S6-1T    (Corrected] 

1.  On  page  38340.  column  2.  the 
section  heading  "§  1.1286-lT  Tax 
treatment  of  certain  stripped  bonds  and 
stripped  coupons."  is  corrected  to  read 
"§  1.1286-lT  Tax  treatment  of  certain 
stripped  bonds  and  stripped  coupons 
(Temporary)." 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-22573  Filed  9-20-91;  8:45  amj 
wtxma  CODE  msimi-m 


26  CFR  Part  35a 

[TD  8365] 
RiN  1545-AQ13 

Imposition  of  Backup  Wlttiholding  Due 
to  Notification  of  an  Incorrect 
Taxpayer  Identification  Number 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regtdations. 

summary:  This  document  contains 
amendments  to  S  35a.3406-l  of  the 
Temporary  Income  Tax  Regulations 
under  section  3406  of  the  Internal 
Revenue  Code  of  1986.  The  amendments 
relate  to  the  requirement  for  payors  to 
backup  withhold  imder  section 
3406(a)(1)(B)  on  certain  reportable 
payments  due  to  notification  of  an 
incorrect  taxpayer  identification 
number.  These  amendments  affect 
payors,  brokers,  and  payees  of  certain 
reportable  payments  and  provide 
guidance  necessary  to  comply  with  the 
law.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 


Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  The  amendments  are 
effective  on  and  after  September  1. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  M.  Coulter.  Jr.  (202-566-3928.  not  a 
toll-free  number). 

SUPPt.EMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
^o  part  35a  of  title  26  of  the  Code  of 
Federal  Regulations  (CFR).  The 
amendments  provide  guidance  relating 
to  the  requirement  under  section 
3406(a)(1)(B)  of  the  Internal  Revenue 
Code  of  1986  (the  "Code")  that  a  payor 
backup  withhold  20  percent  from 
reportable  payments  due  to  an  incorrect 
taxpayer  identification  number  (TIN). 
This  provision  was  added  to  the  Code 
by  section  104  of  the  Interest  and 
Dividend  Tax  Compliance  Act  of  1983 
(Pub.  L.  98-67.  97  Stat.  369.  371).  On 
November  23. 1987.  the  Internal  Revenue 
Service  published  in  the  Federal 
Register  temporary  regulations  (26  CFR 
part  35a.3406-l.  T.D.  8163.  52  FR  44861) 
concerning  the  requirement  for  payors  to 
backup  withhold  under  section 
3406(a)(1)(B)  on  accounts  of  a  payee 
when  notified  by  the  Service  that  the 
payee  has  provided  an  incorrect  TIN 
(the  "B  notice  rules").  Amendments  to 
these  temporary  regulations  were 
published  in  the  Federal  Register  on 
April  22, 1989  (T.D.  8248,  54  FR  14341), 
and  on  September  27, 1990  (T.D.  8309.  55 
FR  39399). 

Explanation  of  Provisions 

On  September  27, 1990,  the  Service 
published  in  the  Federal  Register 
proposed  regulations  (55  FR  39427)  that 
incorporated  the  substance  of  the  B 
notice  rules.  The  Service  has  received 
many  comments  concerning  the  B  notice 
rules.  The  changes  in  the  B  notice  rules 
made  by  this  Treasury  decision  are.  in 
large  part,  being  made  in  response  to 
those  comments.  In  the  process  of 
finalizing  the  proposed  regulations,  the 
Service  is  also  considering  other 
comments  concerning  the  B  notice  rules. 

Prior  to  amendment  by  this  Treasury 
decision,  the  B  notice  rules  provided 
that,  if  a  payor  has  been  notified  twice 
within  3  calendar  years  that  a  payee  has 
furnished  an  incorrect  TIN  on  the 
account  with  the  payor,  the  payor  is 
required  to  backup  withhold  unless  the 
payee  provides  the  Service  with  a  new 
TIN  under  a  procedure  to  be  specified 
by  revenue  procedure  and  the  Service 
notifies  the  payor  that  the  newly 
provided  TIN  is  correct  (the  %  rule). 
Pursuant  to  an  agreement  reached  with 
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the  Social  Security  Administration 
(SSA),  however,  the  Service  is  issuing  a 
revenue  procedure  (Rev.  Proc.  91-58) 
that  provides  that,  in  these 
circumstarces,  the  payee  must  contact 
the  SSA  with  respect  to  an  incorrect 
social  security  number  (SSN)  or  contact 
the  Service  with  respect  to  an  incorrect 
employer  identification  number  (EIN). 
The  SSA  or  the  Service  \yill,  in  turn, 
provide  the  required  notification  to  the 
payor.  This  Treasury  decision  conforms 
the  temporary  and  proposed  regulations 
to  the  procedures  agreed  to  by  SSA  and 
the  Service. 

Prior  to  amendment  by  this  Treasury 
decision,  the  temporary  and  proposed 
regulations  provided  that  a  sole 
proprietor  is  required  to  furnish  his 
individual  name  and  his  SSN.  This  rule 
is  revised  by  this  Treasury  decision  to 
permit  a  sole  proprietor  to  furnish  his 
individual  name  and  either  his  SSN  or 
the  EIN  for  his  sole  proprietorship.  In 
addition  to  his  individual  name,  a  sole 
proprietor  may  also  furnish  the  business 
name  for  the  sole  proprietorship 
provided  that  his  individual  name  is 
listed  before  the  business  name.  A  sole 
proprietor  may  not  furnish  only  the 
business  name. 

This  Treasury  decision  makes  a  minor 
change  to  the  substitute  B  notice  that 
payors  may  send  to  payees.  Previously, 
the  B  notice  rules  required  that  the 
substitute  B  notice  inform  payees  that 
they  are  required  to  contact  the  SSA  or 
the  Service  to  resolve  problems  with 
their  TINs  and  must  complete  and  return 
to  the  payor  a  statement  affirming  that 
the  payee  in  fact  made  the  required 
contact.  This  Treasury  decision  gives 
payors  the  option  to  choose  not  to 
request  payees  to  complete  and  return 
that  statement. 

This  Treasury  decision  also  makes  a 
technical  correction  to  the  effective  date 
of  the  "B"  notice  rules  of  the  temporary 
and  proposed  regulations  so  that  the 
rules  apply  only  to  notices  of  an 
incorrect  TIN  received  by  payors  and 
brokers  on  and  after  September  1. 1990. 
This  change  is  made  to  clarify  that 
informational  B  notices  received  prior  to 
September  1, 1990,  are  not  treated  as 
Hrst  notices  for  purposes  of  the  %  rule. 

Special  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291 
because  the  economic  or  other 
consequences  are  a  direct  result  of  a 
statute.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  chapter  5]  and  the  Regulatory 
Flexibility  Act  (5  U.S.e.  chapter  6)  do 
not  apply  to  these  regulations,  and. 


therefore,  a  final  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Interna!  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the 
amendments  made  in  this  Treasury 
decision.  For  this  reason,  it  is  found 
impracticable  and  contrary  to  the  public 
interest  to  issue  this  Treasury  decision 
with  notice  and  public  procedure  under 
subsection  (b)  of  section  553  of  title  5  of 
the  United  States  Code  or  subject  to  the 
effective  date  limitation  of  subsection 
(d)  of  that  section. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  M.  Coulter,  jr.,  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  Internal  Revenue 
Service  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  35a 

Employment  taxes.  Income  taxes. 
Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  35a  is 
amended  as  follows: 

PART  35A— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Paragraph  1.  The  authority  citation  for 
part  35a  continues  to  read  in  part: 

Authority:  26  U.S.C.  7805  *  *  *. 

§35a.3406-1    [AmwidMl] 

Par.  2.  Section  35a.3406-l  is  amended 
as  follows: 

1.  Paragraph  (a)(1)  is  amended  by 
removing  the  words  ",  after  December 
31, 1988,". 

2.  Paragraph  (c)(3)  is  amended  by: 

a.  Revising  paragraph  (c)(3)(iii): 

b.  Redesignating  paragraphs  (c)(3)(iv) 
through  (viii)  as  paragraphs  (c)(3)(v) 
through  (ix),  respectively; 

c.  Adding  a  new  paragraph  (c)(3)(iv); 
and 

d.  Revising  newly  redesignated 
paragraph  (c)(3)(ix). 

3.  Paragraph  (e)  is  amended  by 
removing  the  second  sentence. 

4.  Paragraph  (f)  is  amended  by 
revising  paragraphs  (f)(2)(iii),  (iv),  (v), 
(f)(3),  and  (f)(4)(ii). 


5.  Paragraph  (h)  is  revised. 

6.  Paragraph  (j),  Example  4  is  - 
amended  by  removing  the  second-to-last 
sentence  and  adding  the  following 
sentence  in  its  place:  "R  must  continue 
to  backup  withhold  on  the  money 
market  account  until  R  receives 
notification  from  the  Social  Security 
Administration  as  described  in 
paragraph  (h)  of  this  section." 

7.  A  new  paragraph  (k)  is  added. 

8.  The  text  in  the  appendix  following 
the  paragraph  entitled  "What  to  Do"  is 
revised. 

9.  The  revised  and  added  provisions 
read  as  follows: 

§35a.3406-1  bnpoeMon  Of  bMkup 
wlUiiKtMInQ  ilue  to  noUflcetion  of  m 
IncoiTOCt  taxpeyw  Identification  number. 

«  *  *  «  • 

(€)••• 
(3)  *  *  * 
(iii)  Informs  the  payee  that — 

(A)  The  payee  must  on  the  enclosed 
Form  W-9  (or  acceptable  substitute 
form) — 

(i)  Correct  the  surname  (or  business 
name)  or  taxpayer  identification  number 
(or  both)  and  certify,  under  penalties  of 
perjury,  that  the  newly  provided 
taxpayer  identification  number  is 
correct,  or 

(2)  Certify,  under  penalties  of  perjury, 
that  the  taxpayer  identification  number 
originally  furnished  to  the  payor  is 
correct  and  provide  that  number  and  the 
corresponding  surname  (or  business 
name], 

(B)  If  the  taxpayer  identification 
number  originally  furnished  to  the  payor 
is  correct,  the  payee  must  contact  the 
Social  Security  Administration  (or,  in 
the  case  of  an  incorrect  employer 
identification  number,  the  Internal 
Revenue  Service  Center  where  the 
payee  is  required  to  file  his  income  tax 
return)  to  resolve  the  problem  giving  rise 
to  the  notification  of  an  incorrect 
taxpayer  identification  number,  and 

(C)  If  the  notification  of  an  incorrect 
taxpayer  identification  number  is  due  to 
a  name  change  by  the  payee  that  the 
payee  has  not  communicated  to  the 
Social  Security  Administration  (or,  in 
the  case  of  a  change  in  a  business  name, 
to  the  Internal  Revenue  Service  Center 
where  the  payee  is  required  to  file  his 
income  tax  return),  the  payee  must 
consistently  with  respect  to  all  accounts 
with  the  payor  either — 

[1]  Contact  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service  Center)  to  reassign  the  taxpayer 
identification  number  to  the  new 
surname  (or  business  name),  or 

(2)  If  the  payee  is  unable  to  contact 
the  Social  Security  Administration  (or 
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the  Internal  Revenue  Service  Cextterj  at 
this  time,  use  both  tbe  oU  and  new 
suniaines  [or  buainaas  nameaj  cc  file 
enclosed  Form  W-A(jor  acc^Iable 
substitate  form]; 

fivl  At  (he  payor'4  optioa.  inform  the 
payee  that  iT  parafraph  ^c}(3](iii](E]  or 
(C](7j  of  this  sectioQ  applies,  the  payee 
must  provide  a  statement  to  the  payor 
that  the  payee  has  ooatacted  the  Social 
Security  Admioista'^on  (or  the  Internal 
Revenue  Service]; 

fix)  States  Oiat  the  payee  must 
complete  and  feturq  <he  enclowd  Fom 
W-9  (or  acceptable  substitute  form), 
and,  if  necessary,  otfier  documents  of 
the  payar  n  liauibed  ia  peragrapb 
(c)(3)(v)  vf  #m  veotiwi,  before  fhe  time 
deaorwM  In  pBnigDpfi  (c)(8)^^]  tn  this 
section  in  order  to  prevent  backup 
withholding  under  section  340C(a)(l)(^ 
from  starting,  or  aft^r  the  time  descr^d 
in  paragraph  (G](3Mnij  of  this  «ectiaB  to 
stop  baduip  ivMUkofdiag  once  it  kn 
begim  aad  te  avaid  1^  impositioB  of  At 
penalty  for  failure  to  provide  a  correct 
tax|Myer  ideatifioatlaa  ntMBbet 

(2)  •  •  *  I 

(iii)  The  payer  is  Required  to  dmagaid 
any  hiture  taxpayer!  identificatian 
niiaahrra.  whednr  «r  n*t  certified  tmdar 
pnaidtiBi  of  fojory.  received  from  &e 
payee  with  reepect  lo  the  aoconat  wdess 
tke  Social  Security  AdmiBtstratton  (or 
(he  Interaal  Revenue  Service  in  the  case 
of  an  employer  identificabon  numbeij 
has  notified  the  payor  that  atich 
taK^«yerldenlt&catton  naBobor  is 
corraot: 

(iv]  A«  a  reeuk  of  ppovidiag  an 
incorrect  taxpayer  ideotificatian 
number,  the  payor  i|  required  ander 
secUon  3406(aXl)(B)  to  begin  backi^ 
withholding  20  percent  of  rcportaUa 
payBieats  made  te  the  Accouat  of  (he 
payee  no  later  tfaaa  aiter  the  dose  of  (kt 
day  3t  bHSiaeM  days  after  the  date  that 
the  p^or  ia  ooti&ad  of  the  incorrect 
tajcpayer  identificadoa  atmber  if  the 
Social  Security  AdraiBistrBtion  (or  the 
Internal  Reveaae  Service  in  the  case  of 
an  employer  identification  nombeij  has 
not  aotifiad  the  payor  that  the  Social 
Security  Adroiaistration  (or  the  latemal 
Revenae  Service)  has  validated  the 
taxpayer  ideatificatlan  ouraber  of  the 
payee  as  described  in  paragra^  {hj  of 
this  section;  and 

(v)  The  payee  nu#t  csotact  the  Sooiid 
Security  Administration  (or.  in  the  case 
of  an  incorrect  eaplayer  idea<ification 
number,  the  Internal  Revenue  Service 
Center  where  die  payee  is  required  ta 
file  his  income  tax  netumj  ia  order  to 
prevent  backup  withholding  under 


section  34as(a)(l)(B)  from  startii^  or  to 
stop  it  once  ii  has  begun. 

(3)  Period  during  which  bachtp 
withholdiag  is  required  due  ta  a  aeoend 
notificatioB  of  an  inoarrecU  iHtmiter 
within  3  yean.  Upon  receiving  the 
second  notice  of  an  iacorract  taxpayer 
identincation  nuaiber  from  the  internal 
Revenue  Service  or  a  broker  as 
described  in  paragraph  (f){ll  of  this 
sectioa.  the  payor  must  backup  witfahoki 
on  ail  npertabie  payoaeots  sufaiect  to 
backup  withholding  made  to  d^  accouat 
of  the  payee  after  ^  close  of  the  30th 
busioefts  day  after  the  day  on  which  Ibe 
p^yor  receives  a  notice  described  ia 
paragraph  (b)  {!)  or  (2)  of  this  sectien 
and  until  the  payor  leoeives  the 
notification  from  the  Social  Secuii^ 
Administration  (or  the  Internal  Revenue 
Service  in  the  case  of  en  incorrect 
employer  ideirtificatkia  anaher]  as 
descnbed  ia  para^aph  (hj  of  this 
section. 

W)  *  *  * 

(ii)  Stopping  badatp  tviihboiding. 
Pursuant  to  secteo  3406(eK5KB).  tbe 
payor  auy.  on  a  payee-by-payee  basis 
or  in  genraal  treat  the  notification  from 
the  Social  Security  Administration  (or 
the  Internal  Revenue  Service  in  the  case 
of  an  aaqdayer  identification  number)  as 
described  in  paiayapfc  (h)  of  this 
section  as  having  been  received  at  any 
time  within  30  calendar  days  after  such 
notification  is  received.  The  pc^or  is 
permitted  to  stop  backup  withholding  at 
the  time  the  notice  to  treated,  pursuant 
to  this  paragraph  (f)(4KTi).  as  having 
been  received. 
*        •        *        «       « 

^  Notice  from  Xhe  Social  Security 
Administration  for  the  latemal  Reveuue 
Service)  to  stop  backup  withholding.  A 
pafor  who  received  a  notice  pnrsuaat  %o 
paragraph  {{]  of  tlus  section  will  be 
notified  by  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service  in  the  caae  of  ancaqjloyer 
identification  aumberj  to  st<^  backup 
withholding  after  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service)  baa  validated  the  taxpay^ 
identification  number  of  the  payee.  A 
broker  who  received  a  notice  pursuant 
to  paragraph  (b)  of  this  section  will  be 
notified  by  the  Social  Security 
Administration  {or  ti^  Internal  Revenue 
Service  in  the  case  of  an  ao^loyer 
ideatifioatiaa  aunberj  that  the  payee  is 
no  longer  subject  to  backup  withholdiqg 
under  section  3406(aKl)(fiJ  and  that  the 
broker  is  no  longer  re(]uired  ts  provide 
notices  to  payars  under  paragraph  (b|(<) 
of  this  section.  A  broker  tvfao  reoeivas  a 
notice  under  this  paragraph  (h)  bom  tha 
Sociri  .Seoarity  Adnrinistatrtion  {or  tba 
Internal  Revenue  Service]  a  not 


required  to  provide  the  notioe  to  aagr 
payor  to  which  the  broker  has 
previousif  prodded  the  notioe  itifairud 
under  paragraph  {b)(2)  of  this  sectian. 
The  Social  Seoaity  AdMiairtration  {or 
the  Internal  Revenue  Service)  will  notify 
a  payor  or  a  broker  pursuant  to  this 
paragraph  by  providing  an  official  form 
which  verifies  that  the  payee'^  ta:q)a3rer 
identification  nmnber  is  correct  as 
associated  wt(h  the  Hsted  surname  or 
business  name. 


(k)  Effective  date.  The  provisions  of 
th^  section  apply  wifth  respect  to 
notices  desciibed  frnder  paragrapti  (b) 
(1)  or  (2)  of  This  sedtion  received  by 
payors  or  brakers  on  or  after  Septefnber 
1, 1990. 

AppMdbt  to  f  3Sa.3406-1 


* 
.  The  last 
naiae  and 
SSK  oByoor 
acccwnt 
agree  with 
tlieiast 
name  and 
SSN  on  your 
social 
security 
card 


2.  The  SSN  OD 
your 

account  is 
different 
from  the 
SSN  on  your 
sectal 
8eourtt|r 
card,  but  <fae 
last  nama  is 
the 


WWf) 

1.  C^orttact  yo«r  local  SSA 
otfioe  ta  ascertain  wiAieth- 
er  tlw  iRfonnBtiea  en 
SSA''«  Kcordi  is  different 
from  that  on  your  aocial 
■ecBhty  card  and  4a  re- 
solve any  problem.  Also, 
put  youf  name  and  SSN 
on  the  enclosed  ForiB  W- 
9  accordinj  to  fts  instruc- 
tions. Sign  the  Form  W-S 
and  send  4t  t©  us.  iPP' 
tiopal  hmgumge:  Sign  ^ 
statement  betow  that  yoa 
ooBtacted  SSA  oul  send 
Htous.) 

2.  Put  your  aaae  and  SSN. 
as  «hawn  on  your  social 
security  card,  on  the  en- 
closed Form  W-9  accerd- 
ing  to  Its  InstnictioBs, 
sign  it,  and  send  It  to  us. 
No  contact  with  SSA  is 

IICC6  90ll^f  • 


JMI 
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3.  The  last 
name  on 
your 

account  is 
different 
from  the 
last  name 
on  your 
social 
security 
card,  but  the 
SSN  is  the 
same  on 
both 


3.  Take  one  of  the  following 
steps  (but  not  all): 

(a)  If  the  last  name  on  your 
account  is  correct,  con- 
tact SSA  to  correct  the 
name  on  your  social  secu- 
rity card.  Put  your  SSN 
and  name  shown  on  your 
account  on  the  enclosed 
Form  W-9  according  to 
its  instructions,  sign  it, 
and  send  it  to  us.  [Op- 
tional  language:  Sign  the 
statement  that  you  con- 
tacted SSA  and  send  it  to 
us.) 

(b)  If  the  last  name  on  your 
account  is  correct,  but 
you  are  not  able  to  con- 
tact SSA  at  this  time,  you 
can  provide  us  with  both 
last  names.  Put  your  SSN 
and  the  name  shown  on 
your  social  security  card 
plus  the  last  name  shown 
on  your  account  (in  that 
order]  on  the  enclosed 
Form  W-0  according  to 
its  instructions,  sign  it, 
and  return  it  to  us.  For 
example,  if  your  social 
security  card  lists  your 
maiden  name,  you  can 
provide  us  with  your  SSN 
and  your  name  in  the  fol- 
lowing order  First/ 
maiden/married  name. 
Please  note,  however, 
that  you  should  contact 
SSA  as  soon  as  possible. 

(c)  If  the  last  name  on  your 
social  security  card  is 
correct  put  that  name 
and  your  SSN  on  the  en- 
closed Form  W-9  accord- 
ing to  its  instructions, 
sign  it,  and  return  it  to  us. 
No  contact  with  SSA  is 
necessary. 

4.  (a)  If  the  last  name  and 
SSN  on  your  social  secu- 
rity card  are  correct,  put 
that  name  and  SSN  on 
the  enclosed  Form  W-9 
according  to  its  instruc- 
tions, sign  it,  and  send  it 
to  us.  No  contact  with 
SSA  is  necessary. 

(b)  If  the  last  name  on  your 
account  and  the  SSN  on 
your  •ocial  security  card 
are  correct  follow  the 
procedures  in  section  3 
(a)  or  (b)  above.  Be  sure 
to  put  the  name  shown  on 
your  social  security  card 
on  the  Form  W-9. 


You  must  be  consistent  with  the  name  and 
number  (SSN]  that  you  furnish  (1]  to  us  for  all 
of  your  accounts  and  (2]  to  your  other  payors 
in  order  to  avoid  a  problem  in  the  future.  If 
you  must  visit  5SA,  take  this  notice,  your 
social  security  card,  and  other  relevant 


4.  Both  the 
last  name 
and  SSN  on 
your 

account  are 
different 
from  the 
last  name 
and  SSN  on 
your  social 
security 
card 


documents  with  you.  You  should  call  SSA 
first  so  they  can  explain  to  you  what  other 
documents  you  need  to  bring  to  the  SSA 
office. 

Instructions  for  Nonindividuals 

For  most  nonindividuals  (such  as  trusts, 
estates,  partnerships,  and  similar  entities], 
the  taxpayer  identification  number  is  the 
employer  identification  number  (EIN].  The 
EIN  on  your  account  may  be  incorrect 
because  it  does  not  contain  the  number  of  the 
actual  owner  of  the  account.  For  example,  an 
account  of  an  investment  club  or  bowling 
league  should  reflect  the  organization's  own 
EIN  and  name,  rather  than  the  SSN  of  a 
member.  Please  put  the  name  and  EIN  on  the 
enclosed  Form  W-9,  sign  it,  and  send  it  to  us. 

Instructions  for  Sole  Proprietors 

A  sole  proprietor  must  furnish  his 
individual  name  and  either  his  SSN  or  the 
EIN  for  his  sole  proprietorship.  In  addition  to 
his  individual  name,  the  sole  proprietor  may 
also  furnish  the  business  name  for  the  sole 
proprietorship  provided  that  his  individual 
name  is  listed  before  the  business  name.  In 
no  event  may  a  sole  proprietor  furnish  only 
the  business  name.  Please  put  the  individual 
name  and  SSN  or  EIN  on  the  enclosed  Form 
W-9,  sign  it  and  send  it  to  us. 

Remember 

You  Must  Send  us  a  Signed  Form  W-9 
Within  30  Calendar  Days  from  the  Date 
Shovra  at  the  Top  of  Page  1  even  if  the  name 
and  number  (SSN  or  EIN]  on  your  account 
with  us  match  the  name  and  number  (SSN  or 
EIN]  on  your  social  security  card  or  the 
document  issuing  you  an  EIN.  If  we  do  not 
receive  your  Form  W-9  and  any  other 
documents  that  are  necessary  for  us  to 
change  the  name  or  TIN  (or  both]  on  your 
account  to  reflect  the  name  and  number  on 
the  newly  provided  Form  W-9,  we  may  be 
required  to  withhold  20  percent  from  any 
reportable  payment  that  we  pay  to  your 
account  until  we  receive  the  necessary 
documents. 

[Optional  language:  Please  complete  the 
form  below  if  you  are  required  to  contact 
SSA  or  the  IRS). 

Statement  of  SSA  or  IRS  Contact 

I  hereby  state  that  I  have  contacted  the 
Social  Security  Administration  concerning 
my  social  security  number  (SSN)  or  the 
Internal  Revenue  Service  concerning  my 
employer  identification  number  (EIN)  to 
resolve  the  problem  %vith  my  name  or  number 
which  resulted  in  my  being  notified  of  an 
incorrect  taxpayer  identification  number. 

(Print  name] 

(Signature) 

By  

(For  Nonindividuals  and  Agents  Only) 

Date 

(The  portion  below  may  be  completed  by  the 

payor) 

Account  Number - 


Current  TIN  on  Account    - 
Current  Name  on  Account- 


Dated:  September  11, 1991. 
Fred  T.  Goldberg,  Jr^ 
Commissioner  of  Internal  Revenue. 

Approved: 
Kenneth  W.  Gideoa, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  91-22845  Filed  9-18-91;  1:58  pm| 

MUMO  COW  4S30-01-II 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Ownership  and  Control, 
Improvidently  laaued  Permits,  and 
Permit  Rescission  Procedures 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

summary:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the  Kentucky 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
proposed  modifications  to  Kentucky 
Administrative  Regulations  (KAR)  at  405 
KAR  7:020  definitions,  405  KAR  8:010 
general  provisions  for  permits,  405  KAR 
8:030  surface  coal  mining  permits,  405 
KAR  8:040  underground  coal  mining 
permits,  and  405  KAR  12:020 
enforcement.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards. 
EFFECTIVE  DATE:  September  23. 1991. 
PON  FURTHEII  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  340 
Legion  Drive,  Lexington,  Kentucky 
40504,  Telephone  (606)  233-7327. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Kentucky  Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
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amendments  taihe  {proposed  pemaoent 
program  submission,  as  well  as  tfae 
Secretary's  rmdiog^,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982.  Federri  Hej^ster  (47 
FR  21404-214351.  9ifti»eq\i«rt  actions 
concerning  the  comiitknn  of  approval 
and  program  amendmantB  are  idonttfied 
at  30  CFR  917.11.  91f  .13.  917.15.  917.16. 
and  917.17. 

n.  Subuiasisn  of  6ip  Anuudinmt 

By  a  letter  dated  januaiy  21  ta^ 
Kentucky  submitted  a  pragraai 
amendment  to  OSM  containing 
proposed  changes  to  405  KAR  TCBD 
definitions.  405  KA|l  8:010  general 
proviskMM  far  pensltB,  405  KAR  8^30 
surfaoe  coal  mining  permits,  405  KAS 
8:040  oadef^groimti  coal  minfflg  permitB, 


40Si(AR 


7:020  sec. 
7:020  sec. 
8:010  sec. 
6:010  sec. 


8:010  sec 
BK)10  sec 
8:OT0  sec. 
8K}10«K. 
8:030  sec. 
BMOmc 
8:830  sec. 
12:020  MC 


1(71) 

1(79). 

13W#)i 

13(5) 

^^•w — 

25(1) 

25(2) 

25(3). 

»W. 
2(t) 


2(l)tiraugt> 
3  ant  B:040  i 
~  3(8) — 


and  405  KAR  12fi20  enforcasent 
(AdjBinistrative  ReocHd  Nuisber  KY- 
1021).  The  profMMfld  amendment  is  m 
response  to  OSM's  732  letter  dated  May 
11, 1989  [Administrative  Record  Number 
KY-885)  and  Director  Harry  M.  Snyder's 
letter  tjf  November  H,  WBO  to  Secretary 
Cad  H.  Bradley  (Administrative  Record 
Number  KY-1016).  OSM  announced 
receipt  of  the  proposed  amendment  in 
the  Febmary  19. 1991.  Federal  Register 
(56  FR  6594),  and  in  the  same  aotice, 
opened  the  public  comment  piehod  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  ef  the  proposed 
aBeadment  The  cemmeBt  penod  oloaed 
OB  March  21, 1991. 

By  letter  dated  June  3, 1991 
(Administrative  Record  No.  KY-1054), 
Kentucky  submitted  a  rerised  proposed 
amendment.  The  revision  was  submitted 


in  response  to  an  issue  letter  dated 
March  2S,  1981.  Irom  OSM 
{Administrative  Record  No.  KY-104a). 
OSM  announced  receipt  of  the  neviaiaas 
to  the  previously  proposed  amendment  . 
in  the  July  5. 1991  Fecbral  Register  (56 
FR  30722),  and  in  the  same  notice, 
reopened  the  public  comment  period. 
The  comment  period  dosed  on  July  22, 
1991. 

HL  DiiBClor's  FfnAngs 

Set  forth  below  pursaant  to  SMORA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  fte  Director's 
findings  concerning  the  proposed 
amendment  to  the  Kentucky  program. 

A.  Revishms  to  Kentadty's  Regulations 
Hat  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


ry- 


SMbtBd 


t>elinitien:  -«taioe  a(  VwteBon" 

Definitioa:  "OsMied  or  CootnHed"  and  "Omns  or  C^OMbolo"  ~. 

Review  o(  Vioiations 

Fmal  Complience  Review .^ 

OpdstjnQ  Permit  Information 

Improvidentty  Issued  PemiHs;  Pertnit  nv^tm 

Improvidentty  Issued  Pefmrts:  Review  Cnteria 

Improvkientty  Issued  Permits:  Remedial  Measures 

Jinprovideiaiy  4BSH0d  ^snMils:  fiosdssKM  PnoooouMS . .. 

mernintaiioii  <f — 

intsrests — ,     .  ..      - n...... 

Violatior)  Inlormafion 

Oder  for  Cassation  and  ImmeiSate  CompSanoe:  tlotBicaUon. 


30  CFR 
30  CFR 
30  CFR 
80  CFR 
aOCFR 
30  CFR 
30  CFR 
30  CFR 
30  CFR 
90  CFR 


701.5 

773.5 

773.1SW 

773.1 9M 

773.17(1) 

773.20(a) 

773.20(b) 

773JD(C) 

77321 

778.13 


aO  CFR  778.114 
M  CFR  843.11  W 


Because  the  aboMe  proposed  revisions 
are  identical  in  meaning  to  the 
coiresponding  Fed^al  j>egulatioQ8,  the 
Director  fiads  that  Kentucky's  proposed 
rules  are  no  less  effective  than  the 
Federal  rules,  exoe^  as  diacusaed 
below.  1 

Proposed  405  KA^  BMB  sectioB 
13(4Ma]  provides  in  I  part.  "(I)n  the 
absence  of  a  failurg-to^bate  cessation 
order,  the  cabinet  nay  presume  that  a 
notice  of  violation  issued  hy  OSM. 
Kentucky,  or  any  oBter  state  pursuant  to 
its  laws  and  regnlaiions  under  S\K]RA 
has  been  or  is  being  corrected  to  the 
satisfatrtion  of  the  agency  with 
jurisdiction  over  th»  violation  .  .  .".  This 
proposed  language  ^s  identical  to  the 
Federal  pre>visionB  at  30  CFR 
773.15(bKl).  Howe«r.  the  Secret«y,  in 
the  matter  «f  Natiopal  Wildlife 
Federation  v.  Lujan,  C3v.  No.  88-3117 
Consolidated,  has  expressed  his 
intention  to  reconsider  the  issue  of 
whether,  in  the  absence  of  a  failure-to- 
afaate  ceaaaliaB  ocder,  the  refoiatory 
authodty  may  presiune  that  a  notice  ef 
violaOon  has  bieen  pr  is  beuag  corrected, 
as  set  forth  in  Oie  FJederal  nJe 
'Memorandum  of  Points  and  Authorities 
In  Support  61  the  Federal  Defendants' 


Cross-Motion  For  Smranary  Judgment 
and  In  Opposition  to  Plaintiffs'  Motions 
For  Sammary  Judgment,  pp.  89-90). 

Therefore,  pending  final  resolution  of 
the  rulemaking  currently  being  pursued 
by  the  Secretary  regarding  the  Federal 
rule  at  30  CFR  773.15(b)(1).  action  on 
that  portion  of  proposed  405  KAR  8:010 
section  13(4)(a]  dealing  with  the 
presumption  discussed  above,  is  being 
deferred  by  the  Director,  and  the  State  is 
advised  that  the  presumption  provisions 
can  not  be  enforced  by  die  State. 

Sinrilarly,  atrtion  on  proposed  405 
KAR  8:4nt)  section  25(2)(a)2  is  being 
deferred,  and  the  State  is  advised  tiiat 
the  proposed  rule  can  not  be  enforced, 
since  that  subsection  relates  to  the  same 
presumption  issue  discussed  above,  and 
the  Secretary  has  indicated  his  intention 
te  reconsider  the  corresponding  Federal 
rule  found  at  30  CFR  773.20{b)(l)(ii),  in 
♦he  same  proposed  rulemaking  relating 
to  30  CFR  773.15(b)(1)  (Memorandum,  p. 
124). 

B.  Revisions  to  Kentucky's  Regulatioaa 
That  Are  Not  SubetaaUveJy  identical  to 
the  Corresponding  Federal  Regulattmu 

tl)  Kentucky  is  proposiqg  to  add  405 
KAR  8.-010  section  13(<)(c)  which 


prohibits  the  issuance  of  a  permit  if  the 
applicant  operator  or  anyone  who  owns 
or  contrais  tiae  applicant,  controls  or  has 
controlled  any  surfaoe  coal  mining  and 
redamation  operation  with  a 
demonstrated  pattern  of  willful 
violations  of  Kentucky  Revised  Statute 
(KRS)  chapter  350  and  regulations 
adopted  pursuant  thereto,  of  such  nature 
and  duration,  and  with  resulting 
irreparable  damage  to  the  environinent 
which  indicates  an  intent  not  to  comply 
urttti  those  laws  and  regulations.  Hie 
proposal  also  affonh  the  applicant  or 
operator  an  opportimity  for  an 
adjudicatory  hearing  before  the  finding 
becomes  final  The  proposal  is 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  773.15(b)(3)  except 
to  the  extent  that  the  proposed  rule  only 
prcnides  for  violations  of  the  Kentucky 
stetate  and  regulatiofls  adopted 
pnrsuant  thereto.  The  Federal  rule 
prohibits  die  issuance  of  a  permit 
because  of  a  demonstrated  pattern  of 
violations  of  SMCRA  which  indicates  an 
latent  not  to  comply  with  the  Act.  As 
explained  in  the  preaoble  to  3aCFR 
778.14(c)  at  40  FR  44389  (September  2a 
1983)  and  Finding  3(d)(iii)  at  «5  FR  S2223 
(December  15, 1980).  the  refanence  f 
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"the  Act"  in  section  510(c)  of  SMCRA. 
on  which  this  Federal  regulation  is 
based,  includes  all  State  and  Federal 
regulatory  programs  approved  under 
SMCRA.  Therefore,  the  Director  finds 
proposed  405  KAR  8:010  section  13(4)(c) 
to  be  less  elective  than  its  Federal 
counterpart  at  30  CFR  773.15(b)(3)  to  the 
extent  the  proposal  does  not  include 
violations  of  Federal  regulatory 
programs  and  other  State  regulatory 
programs. 

(2)  Kentucky  is  proposing  to  add  405 
KAR  8:030  section  2(12)  and  405  KAR 
8:040  section  2(12)  which  provide  that  a 
permit  appUcant  shall  submit 
information  required  by  sections  2  and  3 
of  405  KAR  8:030  and  8:040.  on 
appropriate  forms,  which  are 
incorporated  by  reference  In  405  KAR 
8:030  section  1(4)  and  405  KAR  8.-040 
section  1(3).  The  Federal  rule  at  30  CFR 
77B.13(j)  requires  that  a  permit  applicant 
submit  the  required  information  in  a 
format  prescribed  by  OSM.  As 
discussed  in  the  March  2, 1989  Fedaral 
Register  (54  FR  8985),  OSM  will  be 
operating  the  Applicant/  Violator 
System  (AVS),  and  to  ensure  data 
accuracy  and  consistency,  this 
information  must  be  supplied  in  the 
format  specified  by  OSM,  regardless  of 
the  permit  application  forms  required  by 
the  regtilatory  authority. 

Therefore,  to  the  extent  that  the 
proposed  rule  does  not  require  the  use  of 
any  format  prescribed  by  OSM,  the 
Director  finds  it  to  be  less  effective  than 
the  Federal  counterpart. 

C.  Revisions  to  Kentucky's  Regulations 

With  No  Corresponding  Federal 
Regulations 

(1)  Kentucky  is  proposing  to  add  at 
405  KAR  7:020  section  1(16),  a  definition 
of  "Cessation  Order."  As  proposed, 
cessation  order  means  an  order  for 
cessation  and  immediate  compliance 
and  any  similar  order  issued  by  OSM 
under  SMCRA.  There  is  no  counterpart 
for  this  definition  in  the  Federal 
program.  However,  since  the  inclusion 
of  the  definition  in  the  State  program 
does  not  render  any  parts  of  the 
program  less  effective  than  the  Federal 
regulations,  the  Director  finds  the 
definition  to  be  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federad 
regulations. 

(2)  Kentucky  is  proposing  to  add  405 
KAR  8:030  section  1(4)  (a)  and  (b).  and 
8:040  section  1(3]  (a)  and  (b)  which 
identify  and  incorporate  by  reference, 
eight  (8)  State  forms  which  are  required 
to  be  submitted  by  permit  applicants.  In 
addition,  the  proposals  identify  the 
locations  and  times  at  which  the  forms 
may  be  reviewed  or  obtained.  There  are 
no  direct  Federal  counterparts  to  these 


proposed  additions.  The  Director  finds 
that  the  identification  of  specific  State 
forms  required  in  the  State's  permit 
application  process  is  not  inconsistent 
with  the  minimum  requirements  for 
pennit  applications  found  in  the  Federal 
regulations  at  30  CFR  part  778. 

rv.  Summary  and  Disposition  of  ^ 
Comments 

Public  Comments 

The  public  comment  period  and 
opporttmity  to  request  a  public  hearing 
was  annotmced  in  the  February  19, 1991, 
Fedecal  Register  (56  FR  6594).  The 
comment  period  closed  on  March  21, 
1991.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  public  hearing 
so  no  hearing  was  held.  The  Kentucky 
Resources  Council  (KRC)  filed 
comments  in  response  to  the  proposed 
rule,  and  on  May  10, 1901  resubmitted 
those  comments  in  response  to 
rulemaking  action  undertaken  by  the 
Kentucky  Department  for  Surface 
Mining  Reclamation  and  Enforcement 
(DSMRE).  The  nature  and  disposition  of 
those  comments  are  summarized  below. 
Following  Kentucky's  submission  of  a 
revised  proposed  amendment  on  )une  3. 
1991  (Administrative  Record  No.  KY- 
1054),  the  Director  reopened  the  public 
comment  period  in  the  July  5, 1991 
Fedaral  Register  (56  FR  30722).  The 
comment  period  closed  on  July  22, 1991. 
The  KRC  filed  comments  on  July  la  1991 
in  response  to  Kentucky's  revised 
proposed  amendment.  The  nature  and 
disposition  of  those  comments  are 
included  in  the  following  summary. 

405  KAR  7:020 

The  KRC  commented  that  Kentucky's 
definition  of  Cessation  Order,  as 
originally  submitted,  was  ambiguous  to 
the  extent  that  the  phrase  "any  similar 
order"  could  be  construed  to  limit 
Kentucky's  obligation  to  block  permits 
to  cessation  orders  issued  by  OSM  for 
violations  of  the  Kentucky  program.  The 
Director  agrees  that  the  definition  could 
be  misunderstood  and.  on  March  26, 
1991.  requested  that  Kentucky  amend 
the  definition  by  adding  "under 
SMCRA"  following  the  phrase  "any 
similar  order  issued  by  OSM." 
(Administrative  Record  No.  KY-1046).  In 
the  revised  amendment  submitted  on 
June  3. 1991,  Kentucky  made  the 
suggested  chaxige  (Administrative 
Record  No.  KY-1054).  The  Director  feels 
that  this  change  satisfies  the  concerns 
raised  by  KRC. 

405KARB.-010 

1.  Hie  KRC  recommended  that  the 
State  delete  from  section  13(4](a].  the 
presumption-of-correction  provision. 


As  submitted  by  the  State,  this  rale 

provides  that  in  the  absence  of  a 
failure-to-abate  cessation  order,  the 
regulatory  authority  may  presume  that  a 
notice  of  violation  has  been  or  is  being 
corrected.  This  provision  is  consistent 
with  the  Federal  rule  contained  in  SO 
CFR  773.15(b)(1).  As  pointed  out  by 
KRC,  this  Federal  rule,  along  with  other 
issues,  is  being  addressed  to  the  U.S. 
District  Court  for  the  District  of 
Columbia  in  the  consolidated  cases  of 
National  Wildlife  Federation  et  al.  v. 
Lu/an,  Civ.  No  88-3117  Consolidated, 
and  the  KRC  is  a  party-plaintifi  to  that 
litigation.  KRC  is  basing  its 
recommendation  for  deletion  of  the 
presimiption  on  the  fact  that  the 
Secretary,  in  the  dted  litigation, 
indicated  a  willingness  to  reconsider  the 
rule,  and  is  currently  in  the  process  of 
initiating  further  rulemaking  on  this 
subject  Therefore,  as  discussed  in  detail 
elsewhere  herein,  the  Director  is 
deferring  further  action  on  the 
presumption  rule  pending  resolution  of 
the  rulemaking  process.  The  KRC  has 
raised  the  same  concerns  regarding  the 
proposed  addition  at  405  KAR  6:010 
section  25(2)(a)2  since  it  relates  to  the 
presumption-of-correction  rule 
discussed  above.  For  the  same  reasons, 
the  Director  is  deferring  further  action 
on  the  proposed  amendment  to  section 
25(2)(a)2  as  submitted  by  the  State. 
2.  The  KRC  commented  that  the 
proposed  language  of  section  13(4)(c)  Is 
inconsistent  with  section  510(c)  of 
SMCRA  and  contrary  to  the  Federal  rule 
at  30  CFR  773.15(b)(3)  to  the  extent  that 
it  limits  violations  to  be  considered  for 
the  purpose  of  a  pattern  of  willful 
violations  to  those  of  state  law  and 
regulations  alone.  The  Director  agrees 
with  KRCs  comments  and  has 
determined  that  the  State's  proposed 
rule  at  section  13(4)(c]  is  less  effective 
than  the  Federal  regulations  as 
discussed  herein  in  Finding  B(l). 

405  KAR  8:030/8:040 

The  KRC  expressed  its  concern 
regarding  revisions  made  to  the 
language  of  section  2  which  addresses 
the  identification  of  interests.  In 
particular,  the  KRC  objects  to  the 
deletion  of  subsections  2  (l)(e).  (2).  and 
(3)  which  require  disclosure  of  the 
operator,  principal  shareholders,  officers 
and  directors  of  the  applicant  and  other 
information  components  mandated  by 
section  507  of  SMCRA. 

As  submitted  by  the  State,  the 
identification  of  interests  rule  contained 
in  section  2  (1)  through  (4)  is  identical  to 
the  Federal  rule  at  30  CFR  77ai3  (a) 
through  (d).  Those  sections  deleted  by 
the  State  have  simply  been  leworded 
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and  relocated  wiuiin  the  revised  section 
2.  The  old  subseoion  (l)(e)  referred  to 
identification  of  tpe  operator  who  will 
conduct  the  miniig  activities.  Under  the 
proposed  rule,  the  operator  is  included 
under  section  2(31  which  references  the 
definition  of  "owned  or  controlled"  and 
"owns  or  controii"  in  405  KAR  7:020 
section  1(79).  Subsection  l(79)(b)(2] 
refers  to  the  oper  itor  of  a  surface  coal 
mining  operation  The  same  is  true  of 
the  other  two  del  ;ted  subsections  cited 
by  the  commenter  Both  are  now 
included  in  405  KAR  8:030/8:040  section 
2(3),  which  in  turi  references  405  KAR 
7:020.  The  Director  disagrees  that  the 
revisions  proposed  by  the  State  remove 
any  information  oequirements  mandated 
by  section  507  of  the  Act.  The  proposed 
rule  is  identical  tb  the  Federal  rule  and 
all  information  re  quired  under  the  old 
rule  is  still  requir  id.  Since  the  proposed 
rule  is  no  less  effi  >ctive  than  its  Federal 
counterpart,  the  1  )irector  will  not  require 
Kentucky  to  may  any  further  revisions. 

405  KAR  12:020 

th4t 


the  notification 
Ejection  3(6)  conform  to 
couni  erpart  at  30  CFR 


KRC  agrees 
requirements  of 
the  Federal 
843.11(g). 

Agency  Commen  s 

Pursuant  to  sec  tion  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll]j(i),  comments  were 
solicited  from  va|ious  Federal  agencies 
with  an  actual  or^potential  interest  in 
the  Kentucky  program.  The  Bureau  of 
Land  ManagemeQt,  Soil  Conservation 
Service,  Mine  Safety  and  Health 
Administration,  U.S.  Fish  and  Wildlife 
Service,  Environmental  Protection 
Agency,  U.S.  Bureau  of  Mines. 
Tennessee  Vallej  Authority,  and  the 
Kentucky  Heritage  Council  generally 
considered  the  aitiendment  to  be 
acceptable  or  submitted  an 
acknowledgment  with  no  comment. 

V.  Director's  Decision 

Based  on  the  findings  discussed 
above,  the  Director  is  approving,  with 
certain  exceptions,  the  proposed 
amendment  as  submitted  to  OSM  by 
Kentucky  on  fanaary  24, 1991  and 
revised  on  June  J,  1991.  The  Federal 
regulations  at  30  CFR  part  917  codifying 
decisions  concerning  the  Kentucky 
program  are  being  amended  to 
implement  this  dfcision.  The  Director  is 
approving  these  $tate  rules  with  the 
understanding  th^t  they  be  promulgated 
in  a  form  identical  to  that  submitted  to 
OSM  and  reviewed  by  the  public.  Any 
differences  between  these  rules  and  the 
State's  final  protfulgated  rules  will  be 
processed  as  a  separate  amendment 
subject  to  public  Review  at  a  later  date. 
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This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  the  State  to  conform  its 
program  with  the  Federal  standards 
without  delay.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

As  discussed  in  the  findings  listed 
below,  the  Director  is  not  approving 
proposed  provisions  in  the  cited  sections 
of  the  Kentucky  program  which  have 
been  found  to  be  less  effective  than  the 
counterpart  Federal  regulations  and  he 
is  requiring  Kentucky  to  further  amend 
its  program  to  correct  the  deficiencies 
identified. 


Finding  No. 

405  KAR 

B(1)  

8010  section  13<4)(c). 

B(2)  

8-030  section  2(12). 

8:040  section  2(12). 

In  addition,  the  Director  is  deferring 
action  on  405  KAR  8:010  section  13(4)(a) 
and  405  KAR  8:010  section  25(2)(a]2  to 
the  extent  that  those  sections  provide 
for  a  presumption  that  a  notice  of 
violation  has  been  or  is  being  corrected, 
in  the  absence  of  a  failure  to-abate 
cessation  order.  The  Secretary  is  in  the 
process  of  initiating  rulemaking 
regarding  the  presumption  issue  and  the 
State  cannot  enforce  these  provisions 
until  the  rulemaking  process  is 
completed,  and  the  Director  has  advised 
the  State  of  the  action  to  be  taken. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clear  Water 
Act  (33  U.S.C.  1251  etseq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 


State  programs.  In  his  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  only  such 
provisions. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d)).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3, 4, 7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review, 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  September  11, 1991. 
CariCCkiM, 
Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

2.  30  CFR  917.15,  is  amended  by 
adding  a  new  paragraph  'ii]  to  read  as 
follows: 
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S917.1S   Approval  Of  ragulatory  preoram 


(ii)  The  following  amendments  to  the 
Kentucky  Adminiatrative  Regulations 
(KAR)  as  submitted  to  OSM  on  January 
24, 1991.  and  revised  on  June  3. 1991.  are 
approved,  with  the  exceptions  noted, 
effective  September  23. 1991.  The 
approved  amendments  consist  of 
modifications  to  the  following  Kentucky 
regulations  (405  KAR): 


7.-020  section  !..»_.- 
8:010  section  13(4)... 


8.-010  section  13(5). 
a-010  section  18(5). 
&-010s«ctkio2S(l). 

8:010  sectioa  25(2). 


8:010  section  25(3). 


8K)10  section  25(4). 


8:030  section  1(4)  and- 

8:040  section  1(3) 

a-030  section  2  aiuL~_ 


Definitkms. 

Review  of  Violations 

— Except  for 
provisions  of 
subsection  (4)(s) 
relating  to  the 
"presumption  of 
correctnesi"  issue 
on  wKlcfa  action  is 
being  deferred 
pending  final 
resolution  of  the 
rulemalcing 
regarding  the 
Federal  rule  at  30 
CFR  773.1S(bKl). 

—Except  for 
subsection  (4Kc) 
regarding  lusis  for 
pennit  denial. 

Final  Compliance 
Review. 

Updating  Permit 
Information. 

bnprovidently  Issued 
Permits:  Permit 
Review. 

Improvidently  Issued 
Permits:  Review 
Criteria 

— Except  for 
provisions  of 
subsection  (2)(a)2 
relating  to  the 
''presumpUoo  of 
correctness"  issue 
on  wliich  action  is 
being  deferred 
pending  final 
resolution  of  the 
rulemalcing 
regarding  the 
Federal  rule  at  30 
CFR 
773.20(b)(l)(U). 

Improvidently  Issued 
Permits:  Remedial 
Measures. 

Improvidently  Issued 
Permits:  Rescission 
Procedures. 

Surface  ft 
Underground  CoaL 

Mining  Permit 
Application  Forms. 

Identification  of 
Interests. 


8.-040  section  2 


8.-030  section  3  and 

8:040  section  3. 
124)20  section  3(6).. 


— Bxoept  for 

subsections  (12) 

regarding  the 

format  for 

infomattoa 

submitted  by 

permit  applicant 
Violation 

Information. 
Order  for  Cessation 

and  Immediate 

Compliance: 

Notification. 


3. 30  C311 917.16.  is  amended  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  followa: 


S»17.1« 


(e)  By  Mardi  23, 1992,  Kentucky  shall 
amend  its  rules  at  405  KAR  8.-010  section 
13(4)(c)  to  include  violations  of  Federal 
regulatory  programs  and  other  State 
regulatory  programs,  not  just  violations 
of  KRS  chapter  350  and  regulations 
adopted  pursuant  thereto. 

(f)  By  March  23, 1992.  Kentudcy  shall 
amend  its  rules  at  405  KAR  8K)30  section 
2(12)  and  405  KAR  a-040  section  2(12)  to 
require  that  information  required  by 
sections  2  and  3  of  406  KAR  8K)30  and 
8:040  shall  be  submitted  on  any  format 
prescribed  by  OSM  as  well  as  any 
format  prescribed  by  the  Cabinet 

[FR  Doc  91-22806  Filed  »-2»-01: 8:45  am] 

MUJNa  COM  StW-SMI 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 
33  CFR  Part  100 

[CQD1 1-91-12] 

Special  Local  Ragulatlona;  San 
Francisco  Bay  Navy  Fiaatwtak  Parade 
of  Ships  and  Blus  Angsts 
Dsmonstratlon 

AOENCv:  Coast  Guard  DOT. 

action:  Notice  of  implementation  of  33 

CFR  100.1105. 

summary:  This  notice  implements  33 
CFR  lOailOS  for  the  Navy  Fleetweek 
Parade  of  Ships  and  Blue  Angels 
Demonstration,  San  Francisco  Bay, 
California.  This  Fleetweek  event 
features  a  parade  of  ships  sailing  into 
the  Bay  and  low  level  air  shows 
performed  by  the  Navy's  Blue  Angels 
and  other  aircraft  along  the  San 
Francisco  waterfront.  The  regulations  in 
33  CFR  lOailOS  are  needed  to  restrict 


vessel  traffic  in  the  regulated  areas 
during  Fleetweek  1901  to  ensure  the 
safety  of  participants  and  spectators. 
tmcnvi  DATE  The  regulations  in  33 
CFR  100.1105  become  effective  on 
October  10th  and  11th.  1991.  at  11  a.m., 
and  on  October  12th.  1991.  at  10:90  a.m. 
and  terminate  at  4  pan.  each  day.  In 
case  of  inclement  weather  on  October 
12, 1991,  these  regulations  will  become 
effective  on  Octc^r  13. 1991  at  11:90 
a.m..  and  terminate  on  October  13, 1991. 
at  4  p.m. 

TOM  FUfVTHCfl  INPOMKATION  CONTACT. 
Lieutenant  P.L  Newman,  Operations 
Officer,  U.S.  Coast  Guard  Group  Sen 
Francisco.  California.  Tel:  (415)  399- 
3445.  FAX  (415)  399-3521. 

sumcMiNTAiiY  wromuTiON: 

Drafting  faifdnnathm 

The  drafters  of  these  regulations  are 
QM2  Julie  Moe.  Coast  Guard  Group  San 
Francisco,  and  Lieutenant  Commander 
Allen  Lotz,  Project  Attorney.  Eleventh 
Coast  Guard  District  Legal  Office.  Long 
Beach.  California. 

Discussion  of  Nodce 

The  U.S.  Navy/Qty  of  San  Francisco 
Fleetweek  Navy  Parade  of  Ships  and  the 
Navy  Blue  Angels  Aerial  Show  will  be 
held  on  Saturday.  October  12, 1991. 
Regulated  area  "Alpha"  will  ensure 
unobstructed  waters  for  safe  navigation 
for  the  Parade  of  Navy  Ships  proceeding 
inbound  via  the  Eastbound  San 
Francisco  Bay  Traffic  Lane.  Following 
the  ship  parade,  regulated  area  "Bravo" 
for  the  aerial  demonstration  by  the  U.S. 
Navy  Blue  Angels  and  other  aircraft  will 
ensure  the  safety  of  the  aircraft,  vessels, 
and  persons  onboard.  An  aerial 
demonstration  may  be  scheduled  on 
Sunday,  October  13, 1991.  if  weather 
prevents  the  Saturday  performance.  The 
regulated  area  for  the  performance  by 
the  Blue  Angels  and  odier  aircraft  will 
restrict  vessel  access  to  some  marinai 
and  commercial  docks.  The  short 
duration  and  minimal  size  of  the 
regulated  area  will  minimize  any 
inconvenience. 

Persons  and  vessels  shall  not  enter  or 
remain  within  the  stated  distances  from 
the  naval  parade  vessels  in  regulated 
area  "Alpha,"  or  enter  or  remain  within 
regulated  area  "Bravo,"  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  Fleetweek  activities  have 
traditionally  attracted  a  sizable  fleet  of 
vessels,  and  large  vessel  operators 
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needing  to  transit  near  Fleetweek 
activities  are  encouraged  to  make  such 
transits  well  before  or  after  the 
regulated  areas  are  in  effect. 


Dated:  Septeml^r  13. 1991. 

M.E  GilbeH. 

Rear  Admiral,  U.$. 
Eleventh  Coast 


Coast  Guard,  Commander, 
C^ard  District. 


(FR  Doc.  91-2280S  Filed  9-20-91;  8:45  am] 

HLUNQ  COOE  4t10-  4-M 


ENVIRONMENtAL  PROTECTION 
AGENCY 

40  CFR  Part  26S 

Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities;  UaMlty  Coverage 

CFR  Correction 


In  title  40  of 
Regulations, 
of  July  1,1990, 
second  column, 


the  I 


paits 


om 


were  ma 
appear  after  § 
text  as  follows: 


Code  of  Federal 
260  to  299,  revised  as 
page  360,  in  the 
|§  265.147(a)(l](i]  and  (ii) 
dverter  tly  omitted  and  should 
.147(a)(1)  introductory 


215.- 


§265.147    Uabili^  rMiuirwnents. 

(a)  *  *  * 
(1)  •  •  * 

(i)  Each  insun  nee  policy  must  be 
amended  by  attiichment  of  the 
Hazardous  Waste  Facility  Liability 
Endorsement,  o(  evidenced  by  a 
Certificate  of  Liiibility  Insurance.  The 
wording  of  the  e  ndorsement  must  be 
identical  to  the  i  wording  specified  in 
§  264.151(1).  The  wording  of  the 
certificate  of  insurance  must  be  identical 
to  the  wording  s  leciHed  in  §  264.151  (j). 
The  owner  or  op  erator  must  submit  a 
signed  duplicatel  original  of  the 
endorsement  or  the  certificate  of 
insurance  to  the  Regional  Administrator, 
or  Regional  Adn  linistrator  if  facilities 
are  located  in  m  jre  than  one  Region.  If 
requested  by  a  F  egional  Administrator, 
the  owner  or  opi  irator  must  provide  a 
signed  duplicate  original  of  the 
insurance  policy . 

(ii)  Each  insurmce  policy  must  be 
issued  by  an  ins  irer  which,  at  a 
minimum,  is  lice  nsed  to  transact  the 
business  of  insu  ance,  or  eligible  to 
provide  insurance  as  an  excess  or 
surplus  lines  insurer,  in  one  or  more 
States. 


BNJJNQ  COM  ISOM  -0 


40  CFR  Part  799 

[OPTS-42116;  FRL  3S00-7] 
RIN  2070-AB94 

Testing  Consent  Order  for  4* 
vinylcyclohexene 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  Rule. 


summary:  This  final  rule  announces  that 
EPA  has  signed  an  enforceable  Testing 
Consent  Order  for  4-vinylcyclohexene 
(4-VCH.  butadiene  dimer.  CAS  No.  100- 
40-3),  with  nine  manufacturers,  who 
have  agreed  to  perform  subchronic 
effects,  mutagenicity,  pharmacokinetics, 
and  aqueous  volatilization  rate  testing 
on  4-VCH.  This  rule  adds  4-VCH  to  the 
list  of  Testing  Consent  Orders  in  40  CFR 
799.5000  for  which  the  export 
notification  requirements  of  40  CFR  part 
707  apply.  This  rule  constitutes  EPA's 
response  to  the  Interagency  Testing 
Committee's  (ITC)  recommendation  that 
EPA  consider  health  effects  and 
chemical  fate  testing  of  4-VCH. 
EFFECTIVE  DATE:  September  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  rm.  E- 
543B,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  260-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under 
procedures  described  in  40  CFR  part  790, 
nine  manufacturers  have  entered  into  a 
Testing  Consent  Order  with  EPA  in 
which  they  have  agreed  to  perform 
subchronic  effects,  mutagenicity, 
pharmacokinetics  (in  vitro  partition 
coefficient  study  and  in  vitro 
metabolism  study),  and  aqueous 
volatilization  rate  testing  for  4-VCH. 
This  rule  amends  40  CFR  799.5000  by 
adding  4-VCH  to  the  list  of  chemical 
substances  and  mixtures  subject  to 
Testing  Consent  Orders. 

I.  ITC  Recommendation 

In  its  Twenty-Fifth  Report  to  EPA. 
published  in  the  Federal  Register  of 
December  12, 1989  (54  FR  51114),  the  ITC 
recommended  4-VCH  for  health  effects 
and  chemical  fate  testing.  The  health 
effects  tests  recommended  were 
pharmacokinetics  and  oncogenicity  by 
inhalation.  The  ITC  recommended 
testing  by  inhalation  because  inhalation 
is  likely  to  be  the  major  route  of 
exposure.  The  chemical  fate  test 
recommended  was  the  aqueous 
volatilization  rate  test. 


II.  Testing  Consent  Order  Negotiations 

In  the  Federal  Register  of  December 
12, 1989  (54  FR  51114),  and  in 
accordance  with  the  procedures 
established  in  40  CFR  790.28,  EPA 
requested  persons  interested  in 
participating  in  or  monitoring  testing 
negotiations  for  4-VCH  to  contact  EPA. 
EPA  held  public  meetings  with 
interested  parties  (the  nine 
manufacturers,  the  Sjmthetic  Organic 
Chemical  Manufacturers  Association, 
and  the  International  Institute  of 
Synthetic  Rubber  Processors)  on  May  3, 
May  22,  June  7,  June  28,  and  October  23, 
1990,  to  discuss  the  testing  appropriate 
for  4-VCH.  EPA  and  nine  manufacturers 
signed  a  Testing  Consent  Order  for  4- 
VCH.  Under  the  Testing  Consent  Order, 
the  nine  manufacturers  have  agreed  to 
conduct  or  to  provide  for  the  conduct  of 
the  following: 

(1)  An  in  vivo  mammalian 
cytogenetics  micronucleus  assay  in  rats 
and  mice. 

(2)  An  in  vivo  testicular  alkaline 
elution  assay,  if  triggered. 

(3)  A  pharmacokinetics  study  [in  vitro 
partition  coefficient  and  in  vitro 
metabolism). 

(4)  Subchronic  studies  in  rats  in  mice. 

(5)  An  aqueous  volatilization  rate  test. 
EPA  believes  that  on  the  basis  of 

existing  data  and  ongoing  testing,  EPA 
will  be  able  to  reasonably  predict  the 
potential  oncogenicity  of  4-VCH  and  is 
not  recommending  oncogenicity  testing 
at  this  time.  The  specific  test  standards 
to  be  followed  and  the  testing  schedule 
for  each  test  are  included  in  the  Testing 
Consent  Order.  Procedures  for 
submitting  study  plans,  modifying  the 
Testing  Consent  Order,  monitoring  the 
testing,  and  other  provisions  are  also 
included  in  the  Testing  Consent  Order. 


in.  Production,  Use,  Exposure  and 
Release 

A.  Physicochemical  Properties 

The  substance  4-VCH  is  a  colorless 
liquid  with  a  water  solubility  of  5  ppm 
(Ref.  1).  It  has  an  estimated  vapor 
pressure  of  10.2  torr  at  25°  C  and  has  a 
calculated  log  P  of  3.38  (Ref.  1). 

B.  Production 

Information  submitted  by  the 
Butadiene  Panel  of  the  Chemical 
Manufacturers  Association  (the  Panel) 
indicates  that,  in  1989,  a  total  of 
approximately  8  million  pounds  of  < 
VCH  (butadiene  dimer)  was  present  ir. 
all  streams  leaving  the  crude  or  refined 
butadiene  process.  Approximately 
350,000  pounds  of  4-VCH  was  present  in 
butadiene  products  leaving  the 
production  site  (Ref.  2). 
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Approximately  4,630,000  pounds  (56 
percent)  of  the  total  4-VCH  in  butadiene 
purge  streams  was  destroyed. 
Approximately  3,300,000  pounds  (42 
percent)  was  blended  into  motor 
gasoline  or  fuel  oil  (Ref.  2). 

Approximately  3  million  to  4.5  million 
additional  pounds  of  4-VCH  was 
generated  in  non-butadiene  processes. 
Virtually  all  of  that  material  was 
reacted  or  otherwise  destroyed  by  the 
producer.  The  only  exception  was  less 
than  500,000  pounds  of  4-VCH  which 
was  sold  as  a  product  This  4-VCH  was 
then  consumed  by  a  small  number  of 
customers  in  industrial  settings  (Ref.  2). 

In  addition  to  being  produced  as  a  by- 
product in  the  butadiene  and  other 
processes,  4-VCH  may  l>e  generated  in 
processing  butadiene  into  polymers  and 
synthetic  rubber  and  in  processing 
synthetic  rubber  into  other  products 
such  as  tires. 

C.  Uses 

4-VCH  may  be  used  as  an 
intermediate  in  the  manufacture  of  4- 
vinylcyclohexene  mono-  and 
diepoxides,  which  are  used  to  make 
epoxy  resins,  polyesters,  coatings,  and 
plastics;  and  may  also  be  used  in  the 
manufacture  of  flame  retardants, 
insecticides,  plasticizers.  and 
antioxidants  (Refs.  3  and  4). 

D.  Occupational  Exposure 

Approximately  1,300  employees  are 
potentially  exposed  to  4-VCH  at  17  sites 
that  produce  crude  or  refined  butadiene, 
or  generate  and  isolate  4-VCH  for  use  in 
other  processes  (Ref.  2).  Because  4-VCH 
is  almost  always  present  with  butadiene 
in  crude  or  refined  butadiene  imits,  most 
of  these  employees  are  also  exposed  to 
butadiene.  EPA  believes  that  controls  in 
place  to  protect  workers  from  exposure 
to  butadiene  at  butadiene  manufacturing 
facilities  will  tend  to  limit  worker 
exposure  to  4-VCH  at  these  facilities.  At 
butadiene  manufacturing  facilities  levels 
of  4-VCH  in  the  workplace  should  be 
less  than  butadiene  levels  because  4- 
VCH's  concentration  of  butadiene  tends 
to  be  low.  and  in  addition  its  vapor 
pressure  is  much  lower  than  that  of 
butadiene.  Monitoring  of  personnel 
(short-term  and  time-weighted-average) 
has  been  conducted  at  one  butadiene 
site  and  at  two  non-butadiene  sites 
where  4-VCH  is  generated  and  isolated. 
Personnel  samples  for  current  plant 
operations  averaged  under  1  ppm  (Ref. 
2). 

In  addition,  occupational  exposure  to 
4-VCH  may  occur  from  its  use  as  an 
intermediate,  in  the  production  of 
polymers  made  from  butadiene,  in  the 
production  of  synthetic  rubber,  and  in 
the  use  of  synthetic  rubber  to  make 


other  products  such  as  tires.  The  Panel 
has  agreed  to  provide  EPA  with 
monitoring  data  from  butadiene 
manufacturers,  on-purpose  producers  of 
4-VCH,  and  domestic  4-VCH  customers. 
The  International  Institute  of  Synthetic 
Rubber  Processors  (IISRP)  has  agreed  to 
provide  EPA  with  monitoring  data  from 
the  synthetic  rubber  processors  and 
possibly  from  some  downstream  users 
of  synthetic  rubber,  e.g.,  manufacturers 
of  tires.  However,  the  exposure 
monitoring  program  is  voluntary  and 
outside  the  framework  of  the  Testing 
Consent  Order. 

E.  Environmental  Release  and  Exposure 

Approximately  31,000  pounds  per  year 
of  4-VCH  fugitive  air  emissions  is 
released  by  12  companies  (17  sites), 
ranging  bom  0  to  15,000  pounds  per  year 
per  site.  Four  of  these  companies  (7 
sites]  reported  a  total  of  less  than  100 
pounds  per  year  of  air  emissions  from 
other  sources.  A  total  of  approximately 
6,000  pounds  of  4-VCH  at  13  sites  (range: 
0  to  3,500  pounds  per  site)  is  discharged 
each  year  into  plant  sewers  and  sent  to 
plant  waste  treatment  units  (Ref.  2). 

In  a  comprehensive  survey  sponsored 
by  EPA's  Office  of  Water.  4-VCH  was 
detected  in  the  following  categories  of 
waste  water  facilities  (occurrence 
frequency;  median  and  maximum 
concentrations  in  fig/L):  organics  and 
plastics  (2;  227, 446.7),  rubber  processing 
(6;  78.8, 681.7),  publicly  owned  treatment 
works  (7;  4.g,  8.5)  (Ref.  1). 

F.  Health  Effects 

1.  Metabolism  and  pharmacokinetics. 
The  metabolism  of  4-VCH,  studied  in 
vitro,  indicated  thnt  it  is  oxidized  at 
either  of  its  two  double  bonds  to 
produce  the  corresponding  diol 
compounds  via  intermediate  epoxides 
(Refs.  5  and  6).  Under  the  sponsorship  of 
the  National  Toxicology  Program  (NTP), 
the  chemical  disposition  of  4-VCH  in 
rats  has  been  studied  by  the  oral  route 
(Ref.  7). 

2.  Acute  and  subchronic  effects.  Acute 
ejects  have  been  reported  by  Striegel 
and  Carpenter  (Ref.  8).  Bykov  (Ref.  g) 
and  Smyth  efal  (Ref.  10).  Prechronic 
(14-day)  and  subchronic  (11-week) 
studies,  sponsored  by  NTP  on  4-VCH, 
were  conducted  in  rats  and  mice  by 
gavage  (Ref.  11).  There  was  a  high 
incidence  of  mortality  in  both  NTP 
studies. 

In  the  13-week  NTP  study,  the  major 
finding  under  histologic  examination 
was  a  reduction  in  the  number  of 
primary  folUcles  and  mature  graafian 
follicles  of  the  ovaries  of  all  10  high-dose 
female  mice,  whether  they  died  before 
or  at  the  end  of  the  study.  (The  ovaries 
of  female  mice  receiving  lower  doses 


were  not  similarly  examined] 
Administration  of  4-VCH  by  inhalation 
(1  g/mS  for  6  hours/day.  over  a  period  of 
4  months)  inhibited  body  weight 
increase  and  caused  leucocytosis, 
leucopenia  and  impairment  of 
hemodynamics  in  rats  and  mice  (Ref.  9). 

3.  Genotoxicity.  4-VCH  was  non- 
mutagenic  in  Salmonella  typhimurium 
strains  TA98,  TAlOO,  TA1535,  and 
TA1537  with  or  without  metabolic 
activation  (Ref.  12).  4-VCH  gave  a 
negative  response  in  the  cytogenetic 
(chromosomal  aberration/sister 
chromatid  exchange)  assays  and  a 
positive  response  in  the  mouse 
lymphoma  assay  (Ref.  13). 

4.  Oncogenicity.  NTP  studied  the 
carcinogenic  e^ect  of  4-VCH  in  rats  and 
mice  and  found  clear  evidence  of 
carcinogenicity  in  female  mice,  on  the 
basis  of  a  significant  increase  in  the 
incidence  of  uncommon  ovarian 
neoplasms.  The  results  were 
inconclusive  in  male  mice  and  both 
sexes  of  rats  because  of  extensive  early 
mortality  (Refs.  13  and  14). 

5.  Reproductive  and  developmental 
effects.  As  discussed  in  Unit  III.F.2.  of 
this  preamble  in  the  13-week  subchronic 
study,  4-VCH  caused  a  reduction  in  the 
number  of  primary  follicles  and  mature 
graafian  follicles  in  the  ovary.  4-VCH 
was  selected  for  a  continuous  breeding 
study  by  NTP.  The  exposure  phase  of 
this  study  has  been  completed:  however, 
the  final  report  is  not  yet  available. 

8.  Chronic  (long-term)  effects.  No 
information  was  found. 

IV.  Testing  Program  Under  The  Tesdag 
Consent  Order 

On  May  29, 1990,  the  Panel  presented 
a  testing  proposal  for  4-VCH  to  EPA 
(Ref.  15).  EPA  believes  that,  with  minor 
modifications,  the  testing  outlined  in 
that  proposal  along  with  existing  data 
address  EPA's  data  needs  for  4-VCH 
and  should  also  provide  information  on 
the  relative  potencies  of  butadiene  and 
4-VCH  (butadiene  dimer).  Specifically, 
the  nine  signatory  companies  of  the 
Testing  Consent  Order  have  agreed  to 
conduct  or  sponsor,  through  the  Panel, 
the  health  effects  and  chemical  fate 
tests  discussed  in  Units  IV.A.  and  IV.B. 
of  this  preamble  and  summarized  in  the 
following  Table  1: 

Table  1.— Testing  Plan  for  4-VCH 


TMt 


1 .  Aquoou*  VoMWzation „~. 

2.  MicronuclMt,  2-dBy 

3.  PtwrmacoUnattcs: 

(a)  In  vHm  partttion  coaWclent  In  rat 

and  mou— tHiua 


Rapod 
Data' 


10 
12 


18 


JMI 
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Table  1.— Teeing  Plan  for  4-VCH— 
!k>ntinued 


1est 


(b)  In   vitio  meiaboNsm  in  rat  and 
mouse  tissue. _. 

4.  MKTonucieus,  t3-«eet(  (to  be  con- 
ducted oniy  if  Ih^  2-day  nwcronudaua 
test  IS  negative  of  aqtiMOcain  both  rata 
and  mice) 

5.  MMay  aubctira^  testa  in 


8.  In  «M>  lesticulaf  alkaline  alution 
(to  be  conducted  oniyif  the  13  waifc 
rncronudeus  test  is  negative  or  equivo- 
cal m  both  rat  and  nxxse) 


>  Number  of 
Testing  Consent 


montia 


submitted  to  EPA 


Ortar 


Report 
Data' 


18 

24 

30 


I  after  the  effectiM  date  ol  ttw 
rurfien  the  final  report  must  be 


A.  Health  Effectp  Testing  Under  the 
Consent  Order 

1.  Subchronic'study  by  the  inhalation 
route.  This  study  will  be  carried  out  in 
both  sexes  of  n^ce  and  rats  tising  three 
groups  exposed  to  4-VCH,  an  unexposed 
group,  and  a  group  exposed  to 
butadiene.  The  ^tudy  will  last  for  90 
days.  The  desig^  of  this  study  will 
provide  a  directjcomparison  between  4- 
VCH  and  butadiene  in  terms  of  systemic 
toxicity  and  target  organs  (e.g.,  lung]. 

2.  Cytogenetic  study.  A  micronucleus 
assay  will  be  coiiducted  in  the  bone 
marrow  of  both  t'ats  and  mice.  Rats  and 
mice  will  be  assessed  for  increased 
micronuclei  fontation  following  two  6- 
hour  exposures,  tif  the  response  is 
negative  or  equivocal  following  these 
exposures,  the  b  one  marrow  of  exposed 
and  control  anin  lals  will  be  examined 
following  13  we^ks  of  exposure.  The 
experimental  design  should  allow  for 
direct  comparison  of  4-VCH  with 
butadiene,  which  does  cause  an 
increase  in  micronucleus  induction  and 
bone  marrow  to^Licity  in  mice  foUow^ing 
two  6-hour  exposures  to  1,000  ppm 
butadiene  in  airJin  the  event  the  13- 
week  micronucltus  test  is  negative  or 
equivocal  in  both  rats  and  mice,  the 
Panel  will  condiict  an  in  vivo  testicular 
alkaline  elution  assay. 

3.  Partition  coefficient  and  in  vitro 
metabolism  testng.  To  examine  the 
pharmacokinetigs  and  acquire  data  for 
development  of  $  physiologically  based 
pharmacokinetiq  (PBPK)  model  for  4- 
VCH.  the  Panel  las  agreed  to: 

(a)  Determine  the  in  vitro  partition 
coefficients  for  A  -VCH,  4-VCH-l,2- 
epoxide,  4-VCH-  7,8-epoxide.  and  4- 
VCH-diepoxide  |n  blood,  lung,  liver,  and 
ovaries  of  rats  alid  mice. 

<n  vitro  metabolic  rate 
ung,  liver,  and  ovaries 
for  the  conversion  of  4- 


(b)  Determine 
constants  in  the 
of  rats  and  mice 


VCH  to  its  mono  epoxide  metabolites. 


and  for  the  monoepoxides  to  the 
diepoxide. 

(c)  Determine  the  rates  of  hydrolysis 
of  the  epoxides  in  the  limg,  liver  and 
ovaries  of  rats  and  mice  (Ref.  16). 

B.  Chemical  Fate  Testing  Under  the 
Testing  Consent  Order 

Aqueous  volatilization  rate.  The  Panel 
has  agreed  to  conduct  the  aqueous 
volatilization  rate  test  recommended  by 
the  nC.  The  results  of  this  test  will  give 
EPA  information  on  the  persistence  of  4- 
VCH  in  the  environment. 


<2     C.  Chemical  Substance  to  be  Tested 


The  substance  4-VCH  will  be  tested 
and  shall  be  as  pure  as  can  be 
reasonably  attained  but  shall  be  at  least 
98  percent  pure. 

V.  Standards  and  Methodologies  for 
Conductiag  Testing 

Testing  shall  be  conducted  in 
accordance  with  the  protocols, 
guidelines,  and  methodologies  set  forth 
in  the  Appendices  to  the  Testing 
Consent  Order  (collectively  'Test 
Standards"].  The  Companies,  through 
the  Panel  and  EPA  will  consult  in  a 
good  faith  effort  to  determine  if  test 
standard  modifications  are  necessary. 
Modifications  to  this  order  shall  be 
governed  by  40  CFR  790.68. 

VI.  Reporting  Requirements 

All  Bnal  Study  reports  must  be 
submitted  to  EPA  by  the  times  speciHed 
in  Table  1  (See  Unit  IV  of  this 
preamble],  unless  otherwise  authorized 
by  EPA.  In  addition,  interim  status 
reports  for  testing  shall  be  submitted  to 
EPA  every  6  months  beginning  6  months 
after  the  effective  date  of  the  Testing 
Consent  Order  imtil  the  last  Bnal  report 
is  submitted. 

VIL  Export  Notification 

The  issuance  of  the  Testing  Consent 
Order  subjects  any  person  who  exports 
or  intends  to  export  4-VCH  to  the  export 
notification  requirements  of  section 
12(b)  of  TSCA.  The  specific 
requirements  are  Usted  in  40  CFR  part 
707.  A  listing  of  Testing  Consent  c5rders 
issued  by  EPA  is  published  at  40  CFR 
799.5000.  This  listing  serves  as 
notiHcation  to  persons,  who  export  or 
intend  to  export  chemical  substances  or 
mixtures  which  are  the  subject  of 
Testing  Consent  Orders,  that  40  CFR 
part  707  applies. 

Vni.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
Rule  and  the  Testing  Consent  Order 
(docket  number  OPTS-42116).  This 
record  contains  the  basic  information 


considered  by  EPA  in  developing  this 
Rule  and  the  Testing  Consent  Order. 
This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Testing  Consent  Order  for  4-Vinyl- 
cyclohexene. 

(2)  Federal  Register  notices  pertaining 
to  this  final  rule  and  the  Testing  Consent 
Order  ctmsisting  of: 

(a)  Notice  of  Interim  Final  Rule  on 
procedures  governing  Testing  Consent 
Agreements  and  Test  Rules  and 
Exemption  Procedures  (51  FR  23706; 
lune  30, 1986). 

(b)  Notice  of  Interim  Fmal  Rule  on 
procedures  governing  Testing  Consent 
Agreements  and  Test  Rules  (54  FR 
36311,  September  1, 1989). 

(c)  Toxic  Substances  Control  Act  Test 
Guidelines;  Final  Rules  (50  FR  39252, 
September  27, 1985). 

(d)  Notice  of  Final  Rule  revising  the 
Toxic  Substances  Control  Act  Test 
Guidelines  (52  FR  19056.  May  20, 1987). 

(e)  Notice  of  Final  Rule  requiring 
section  8(a)  and  8(d]  reports  on  4- 
vinylcyclohexene  (54  FR  51131, 
December  12, 1989). 

(f)  TSCA  Section  8(a)  Confidential 
Business  Information  (CBI)  data 
submitted  in  response  to  final  rule 
requiring  TSCA  section  8(a)  reporting  on 
4-vinylcyclohexene  (54  FR  51131, 
December  12, 1960]. 

(3)  Communications  consisting  of: 

(a)  Written  public  comments  and 
letters. 

(b)  Contact  reports  of  telephone 
conversations. 
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Confidential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Public  Docket 
Office,  rm.  NE-G004. 401 M  St..  SW.. 
Washington.  DC  from  8  a.m.  to  12  noon, 
and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

IX.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  0MB  control 
number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  445  hours  per  response.  This 
estimate  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington,  DC 
20460;  and  to  the  O^ice  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  (2070-0033)  Washington.  DC 
20503. 

List  of  Subjects  In  40  CFR  Part  799 

Chemical  export,  Chemicals. 
Environmental  protection,  Hazardous 
substances,  Recordkeeping  and 
reporting  requirements,  Testing. 

Dated:  September  13, 1991. 

Victor  |.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  part  799  is  amended 
as  follows: 

PART  79»-{AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  2603,  2611.  2625. 

2.  Section  799.5000  is  amended  by 
adding  the  following  chemical  substance 
in  Chemical  Abstract  Service  (CAS) 
Registry  Number  order  to  the  table,  to 
read  as  follows: 

S  7M.5000  TestlnQ  consent  orders  for 
eubstsHcee  end  inixturee  wWi  Ctiemteel 
Aiwirect  Service  nuinbera. 


CASNuintMr 


Substance  or  fflixtura  nama 


Twbng 


FROMon 


100-40-3 


4-vinylcydohexen* 


Health  effects 
Ctiemical  fata 


[Inaari  FR  date] 
[maart  FR  data] 


(FR  Doc.  91-22872  Filed  9-2&-S1: 6:45  am* 

eiLUNGCOOCt 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lend  Management 

43  CFR  Parts  5400. 5420, 5450. 5460. 
and  9230 

[WO-230-431 1-02-1 A  24;  Circular  Na  2033] 

RIN  1004-AB44 

Sales  of  Forest  Products;  General; 
Preparatien  for  Sale;  Award  of 
Contract;  Salec  Admirtistration; 
Trespass 

AOENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Final  rulemaking:  correction. 

summary:  The  Bureau  of  Land 
Management  is  correcting  an  editorial 
error  in  the  fmal  rule  on  timber  trespass 
published  in  the  Federal  Register  on 
March  11, 1991  (56  FR  10173). 

EFFEcnvE  date:  April  la  1991. 

FOR  RIRTHCII IMTOWMATION  COMTACT 

Richard  Bird.  (202)  653-6864. 

The  following  corrections  are  made  in 
the  subject  final  rule: 

1.  On  page  10174.  first  column,  in  line 
3  of  the  last  partial  paragraph  beginning 


JMI 
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at  the  twttom  of  th«  column,  change 
"I  54Sai(c)"  to  "5  H50.1(d)". 

2.  On  page  10175J  third  column,  in  item 
10.  i  5450.1.  correcl  the  amendatory 
language  by  changtig  "paragraph  (c)"  to 
"paragraph  [d],"  ai|d  correct  the 
regulatory  text  by  iiedesignating 
paragraph  (c)  as  paragraph  (d). 

Dated  September  ^3. 1991. 
Richaid  Roldan, 

Acting  Assistant  Secihtary  of  the  Interior. 
(FR  Doc  91-22891  Filid  9-20-91:  8:45  am] 

BIUINQ  CODE  4310-M-M 


FEDERAL  EMERGENCY 
MANAQEMENT  AQENCY 

44  CFR  Part  64      I 
[Docket  No.  FEMA  7^22] 

Ust  Of  CommunitiM  EUgibte  for  the 
Sale  of  Flood  Insurance 

AOCNCY:  Federal  Ei  aergency 
Management  Agen  :y. 

ACnON:  Final  rule. 


summary:  This  rul^  identifies 
communities  participating  in  the 
National  Flood  Instrance  Program 
(NFIP).  These  commimities  have  applied 
to  the  program  andjhave  agreed  to  enact 
certain  floodplain  management 
measures.  The  comBnunities* 
participation  in  thai  program  authorizes 
the  sale  of  flood  in4urance  to  owners  of 
property  located  inj  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  th  e  table. 


;  Flood  insurance  poHcies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457,  Lanham, 
Maryland  20706,  Phone:  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  SW.,  room  417,  Washington,  DC 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  the 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recendy  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  a  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fifth  column  of  the  table.  In  the 
communities  hsted  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 

S64.6    Uat  of  Eligible  Convnunities. 


acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C  553(b]  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  FEMA.  hereby  certifies  that 
this  rule,  if  promulgated  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  Floodplains. 

PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  aeq.. 
Reorganization  Plan  Na  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  ent^  read  as  follows: 


Slate  and  location 


New  EilQlbfaA— "EfiMfpancy  Proorani 
Kentucky:  Graves  County,  unincorporated  areas - 
Uknos:  Ashland.  viNage  of,  Caea  County.. 
Georgia:  Brasalton,  town  of,  Jackson  &  Barrow  Couriliet.. 

MKnoia:  Chatsworm.  town  of.  Livingston  County 

IHinaiB:  Elbun,  viSage  of.  Kane  CowNy . 


Nebraska:  Hofstem,  vifta^  of,  Adam  Courrty ...      .« 

New  Hanyahire:  Danvill«^  town  of,  Rockin^MW  Oounty.. 

Ohia  Vinton  County,  unincorporated  areas.——— 

Tennessee:  Sattiflo,  town  of,  Hardin  County  .._ 


Texas:  ■  Lo«|ry  Croaaino,:  dly  of .  CoMn  County. 
CaWomia:  « Ternecula,  ciy  of.  RiverskJe  Courrty ._ 

Relnetatei|ienta~~fleoiilar  Piuyiani 
West  WgMe:  OamRa,  tim  of,  Boone  County 

Peiaisytvania:  I 

Stwiocta.  txxough  of.  Indtana  County 


tjanton,  township  (A;  WasliingtaN  OooRty  _ 

ONo:  nMgnoCa,  vMage  of,  Carrol  and  Stark  Counlies- 


Cofnmunty 
Na 


210282 
171025 
130343 
171027 
171026 
310288 
330199 
390553 
470083 


481831 
060742 


540230 

420506 
421201 
300061 


Effective  dates  of  authortzatkxi/cancetlation  of  sale  of 
fkxxl  insurance  in  communily 


Aua7,  1991... 
Aug.  1^  1991- 

do — 

Aug.  13. 1991. 


„A>_ 


Aug.  14. 1901.. 
Aug.  15,  1991.. 
Aug.  22. 1901.. 
Aug.  29,  1991. 

Aug.  22. 1991.. 
Aug.  28,1991. 


Jiiy  1.  1975.  Emerg.;  A()r.  16.  1991,  Reg.:  Apr.  16,  1991. 
Stflp.;  Aug.  2. 1991.  Reia 

Oct  7.  1975.  Emerge  Dec.  5,  1989,  Reg.:  Dec.  5,  1989. 

Susp.:  Aug.  5,  1991.  Rein. 
May  20.  1075.  EMaig.:  Nov.  5.  1986.  Reg.:  Nov.  5.  1966. 

Susp.:  Aug.  6, 1001.  Reia 
Feb.  2,  1976,  Emerg.;  Sept  1,  1966.  Reg.:  Apr.  2.  1900, 

Susp.:  Aug.  13, 1991,  Reia 


Current  effective  map 


11-4-77. 


7-1»-75. 
1-17-75. 
1-9-81. 
8-6-76. 


9-4-91. 
9-30-88. 


4-16-91. 

12-5-89. 
11-5-86. 
9-1-86. 
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Slats  and  toeafloft 


Na 


Ettwint 


«■•  o(  authorization/canc«aatton  a<  i 
flood  insuranc6  in  cofrvnunity 


CufFSfit  affodhw  i^'^ap 


Vermont  Lowell,  town  ot.  Orleans  County 

Wisconsin:  Evansvilto,  cHy  of,  f^ock  County 

New  Hampshire:  Tainsworttv  town  o(.  CMeana  County . 

Rorida:  Liberty  County,  unincorporated  areas 

Pennsylvania:  Hawtay,  borouf^  of.  Wayne  County 


Massachusetts: 

Becket,  town  of,  Bofksh<re  County 

Sandwich,  town  of,  Barnstable  CowMf 

Maine: 

BaAwtek,  town  ol,  Ytofc  CowMy- 


Qianbum,  towrr  of.  Powobacot  CowMy 

LiwarmoFe  Falls,  town  of.  Antoacogoin  Comr^. 


Vermont  Bethel,  town  of,  Windsor  Counfy 

Region  fl 
New  Jersey:  Dover,  township  of.  Ocean  County.. 
New  York: 

Harrisoa  town  of,  Westchestsr  County _ 

Southport  town  q<.  Ctaaiung  County 

WaHea  Ml 
PennsyiMinia: 

Scnibgrass.  township  of,  Vaaan0aCow%. 

Shinglehouse,  borough  of.  Potter  County 

RaglonVI 

Arkansas:  Pulaski  County,  unirfcorporated  areas 

naglon  V— Regular  Comwraiona 
Ohio: 

De^ihos^  city  of,  AHen  County „«„.«,« 

MoTfroe.  village  of.  Butler  Coimly. 


S002S4 
SS0366 

aatoM 

120148 
420M» 


2BBO10 

asBon 

290144 
290106 
230Q0S 

aoef43 


345293 

300012 
300156 


422542 


July  16.  1978.  Eraerg.:  Dec.  4,  1985,  Reg.;  Oac  < 

aui».:AHg.  14,  1991,  Rein. 
Feb.  5.  1075.  Emerg.;  Jan   18,  1984.  Reg.:  JwL  IB.  1064. 

Suap.;  Aug.  14,  1001 .  Rain. 
July  21.  1976.  Emerge  July  16^  1901.  Rag.:  J^  1«i.  1001. 

Suap.;  Aug.  22.  fOOt.  Rein. 
May  19.  1978,  Emerg.;  July  16,  1991,  Reg.;  July  16,  1991. 

Susp.;  Aug.  26,  1991,  Rein. 
July  18. 1974.  EuMfg,:  Aug.  19.  1991,  Reg.;  Aug.  10, 1001. 

Suap4  Aug.  28.  1991.  Ravi. 


12-4-78 
1-18-84. 
7-M-M. 
7-16-01. 
^1»-«1. 


Aug.  5, 1991.  auspenskm  wittxlrawn. 
....„*» 


-doi- 


..do- 


..do.- 
-do_ 


..do.. 


Aug.  5. 1001. 
da 


Pkdtehngton,  village  of.  FairfiekJ  County 

SaiinMBs,  vMaga  of.  Cplumbiawa  Caunty„ 
Wisconsin 

RMnatender,  town  of,  Oneida  Cottnly 

Stuigeon  Bay,  ciiy  of;  Oaor  County.. 

Region  VII— Regular  Comrawfana 

Kansas:  Cf>erokee  County,  unincorporated  areas 

Region  I 
Maine: 

Houlton,  town  of,  Aroostook  County 

GranwNe.  town  at.  Attdtaon  CoMnty. 
Hancock,  town  of,  Addiaon  County. 


09017* 


300006 

390042 
30010? 


New  York: 

Freedom,  town  of,  Cattaraugus  County 

Mamakating,  town  of,  Sullivan  County 

Region  III 

Pennsylvania: 

Armash,  township  of,  Mifflin  Cour)ty _ 

Austin,  borough  of.  Potter  County 

Jackson,  township  of,  Venango  County 

Region  III— Regular  Convaralona 

Pennsylvania: 

Osceola,  township  of,  Tioga  County 

Roulette,  township  of,  Potter  County 

Sfiaron,  township  of.  Potter  County .__ 

Shippingport,  borough  ot,  Beaver  County. 

Sterling,  township  of.  Wayne  County .. 

Sweden,  township  of.  Potior  County 

Valloy,  township  of,  Montour  County 

Virginia 

Isle  of  Wight  County,  ur>incorporated  araaa 

Page  County,  unincorporated  areas 

Region  IV 

Alatiama  QuntersviOe,  city  of,  Marshall  County 

ReglonV 

Wisconsin:  Arcadia,  city  of,  Trempealeau  County 

Illinois:  Pontoon  Beach,  Valley  of,  Madison  County. 

^  — .  —  m 

wegwn  vi 

Arkansas:  Ashdown,  city  of,  Little  River  County. 


560301 
550ni 


200044 


230021 
500009 
900005 


360074 
360826 


421870 
420760 
422535 


421182 
421086 
421067 
420117 
422175 
421989 
421924 
510303 
510109 

0311 

550430 
170447 

050129 


-do- 


Ai«  19.  toot, 
.-..jda 


..do.. 


-do- 


..da.. 


A««18.100t- 


-te. 


-do- 


..do.. 


Aug.  5. 1001. 
oa 

•a 
Oo. 

Da 

Ba 


0»> 
Da 


Aug.  5. 1991. 
Do. 


Aug.  5, 1091. 


Aug.  5. 
DOi 

Da 
Da 

Do. 
Da. 


Aug.  5.  1991 


'Aug^  1«.  1991. 

Da 

Oft 


..do.. 
..do.. 


..do.. 


..do.. 


..do.. 


Aug.  19. 1991. 
— do 


..do.. 


..do.. 
..do.. 
..do.. 


..do- 
..do- 


..do.. 


..do.. 


Aug.  19, 1991.- 
— do 


-do.. 


Aug.  10. 1991. 
Da 


Aug.  19. 1991 
Da 
Do. 


Aug.  10. 1001. 
Da 
Da 
Da 
Da 
Do. 
Da 
Do. 
Da 


Aug.  10. 1901. 


Aug.  19.  1991. 
Da 


I  Aug.  19.  1991. 
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State  ancUocation 


Cofivnunity 
No. 


Effective  dates  of  auttxxization/canceliation  of  sale  of 
flood  insurance  in  community 


Current  affective  map 
date 


IX 

Caiifomie:  Grass  Vel^.  city  of.  Nevada  County.. 


000211 


..do.. 


Aug.  19.  1991. 


Lw»y 


'  The  city  of 
•  The  city  of 
Code  for  readinj 


Crossing  has  adopted  CoNin  County's  FIRM  dated  9-4-91,  for  floodplain  management  and  flood  insurance  purposes. 
Tetttceula  has  adopted  Riverside  County's  RRM  dated  9-30-88.  for  floodplain  management  and  flood  insurance  purposes, 
fourth  column:  Emerg.— Emergency.  Reg.— Regular  Susp.— Suspension:  Rein.— Reinstatement 


991 


Issued:  Septemoer  16, 1991. 
CM.  "Bud"  Schaifrte, 

Administrator,  FeMeral  Insurance 

Administration. 

(FR  Doc.  91-2283o|Filed  9-20-91;  8:45  am] 

MLUNO  cooc  sriM 


^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieiic 
Administration 

50  CFR  Part  28$ 
[Docket  No.  7035S-7127] 

Atlantic  Tuna  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS)^  NOAA,  Commerce. 
ACTION:  Notice  (|f  closure. 

summary:  NOAA  issues  this  notice  to 
close  the  fishery  for  Atlantic  bluefin 
tima  conducted  by  vessels  angling  for 
young  school,  S(iiool  or  medium-sized 
bluefin  tuna.  Closure  of  this  segment  of 
the  fishery  is  ne<;essary  because  it  has 
been  determine<  that  the  annual  quota 
has  been  attained.  The 
intent  of  this  ac  ion  is  to  prevent 
overharvest  of  t  te  quota  established  for 


this  fishery. 
EFFECTIVE  DATE  The  closure  is  effective 
from  0001  hours  local  time  October  8. 
1991.  through  December  31. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Hannah  Goodale,  508-281-9324. 
SUPPLEMENTARY  INFORMA-PON: 

Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971-971h) 
regulating  the  harvest  of  Atlantic  bluefin 
tima  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  were  published  in  the 
Federal  Register  on  October  25, 1985  (50 
FR  43396). 

Section  285.22(e)  of  the  regulations 
provides  for  an  annual  quota  of  126.1 
metric  tons  (mt)  of  young  school,  school 
and  mediimi-sized  Atlantic  bluefin  tuna 
to  be  harvested  from  the  Regulatory 
Area  by  anglers.  The  Assistant 
Administrator  for  Fisheries.  NOAA 
(Assistant  Administrator)  is  authorized 
under  S  285.20(b)(1)  to  monitor  the  catch 
and  landing  statistics  and,  on  the  basis 
of  these  statistics,  to  project  a  date 
when  the  total  catch  of  Atlantic  bluefin 
tuna  will  equal  any  quota  under 
§  285.22.  The  Assistant  Administrator  is 
further  authorized  under  S  285.20(b)(1) 
to  prohibit  the  fishing  for,  or  retention 
of,  Atlantic  bluefin  tuna  by  the  category 
of  gear  subject  to  the  quotas.  The 
Assistant  Administrator  has  determined 
that  the  quota  of  Atlantic  bluefin  tuna 
allocated  for  the  Angling  category  for 
1991  has  been  attained.  Fishing  for,  and 
retention  of,  any  young  school,  school  or 
medium  Atlantic  bluefin  tuna  harvested 
under  S  285.22(e)  must  cease  at  0001 


local  time  on  October  8. 1991.  Failure  to 
close  this  category  is  likely  to  result  in 
quota  overages. 

Other  Matters 

Because  the  Angling  category  fishery 
does  not  require  permits,  it  is  difficult  to 
provide  direct  notification  of  this  action 
to  recreational  fishermen.  Therefore, 
notice  of  this  action  will  be  mailed  to 
Atlantic  bluefin  tuna  dealers  and 
fishermen  permitted  in  the  other 
categories,  several  industry 
publications,  associations  and  state 
agencies.  These  notices  will  be  mailed 
several  days  prior  to  the  effective  date 
of  the  closure  so  that  fishermen  may 
become  informed  of  the  closure  through 
one  or  more  of  these  avenues.  This 
action  is  taken  under  the  authority  of  50 
CFR  285.20,  and  is  taken  in  compliance 
with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements,  Treaties. 

(16  U.S.C.  971  et  seq.) 

Dated:  September  17, 1991. 
David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-22878  Filed  9-20-91;  8:45  am] 
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Proposed  Rules 


Fcdenl  Ragistec 

Vol.  56,  No.  1M 

Monday.  Septenber  23.  19M 


This  section  of  the  FEDERAL  REGISTER 
contBVB  noticBS  to  tho  pubBc  ot  ttw 
proposed  issuance  of  rules  and 
regutetions.  The  purpose  of  those  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  irr  the  rale 
making  prior  to  tt>e  adoption  of  the  final 
rules. 


DEPARTMEirrOf  THE  TflEASUKV 

Office  of  Thrift  Syparviskm 

12  CFR  Part  584 

[fto.  91-3061 

RIN  155a-AA38 

awmgw  anfr  LOB1  iiuiuiiiy  vvififMnmi 

Rcpoftsj  StstofnentSi  AppncMions» 
nvpom  wtno  prancvv  to  dv  mva 

AQINCV:  Offic«  of  Thtift  Supervisioa* 

Treasury. 

action:  Nodce  of  proposed  raleniaking. 


r.  Th»  Office  of  Thrift 
SuiwrvisioB  ("Office"}  is  proposing  ta 
amend  its  regulations  pertaLauig  to 
holding  company  reporting 
requirements.  In  updating  exiatiag  forms 
to  reflect  changes  necessitated  by  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989.  Public 
Law  No.  101-73. 103  Stat.  183.  the  Office 
proposes  to  combine  several  forms  to 
streamline  the  reporting  process  and 
ease  the  burden  on  savings  axid  loaa 
holding  companies.  In  partk:ular,  the 
current  reporting  requirtments  set  forth 
in  Forma  H-(b)3.  H-(b)4.  H^blS  and  H- 
(b)10  Registration  Statements  would  be 
contained  in  one  body  of  instructions  for 
an  Registrants,  the  H-(b)ia  In  addition, 
the  H-(b)ll  Annual  Report  and  the  H- 
(b)12  Current  Report  would  be  merged 
into  one  set  of  instructions  requiring  an 
annual  filing  with  quarterly  updates 
informing  the  Office  of  any  changes.  The 
H-{f]  Dividend  Notificadon  would  be 
rescinded  since  the  requirements 
contained  in  the  Capital  ITfstributions 
Regulation  exceed  these  contained  in 
the  current  form. 

dates:  Comments  must  be  received  on 
or  before  October  23, 1991. 

AOOMESSCS:  Comments  must  be 
submitted  to:  Director,  Information 
Services  Division.  Office  of 
Communications,  1700  G  Street,  NW., 
Washington,  DC  20552.  Comments  will 


be  available  for  public  inspection  at 
1776  G  Street  NW.,  Street  Level. 
FOR  FURTHER  II^ORMATtOM  CONTACT: 

Lori  A.  lOrschler,  Phigram  Analyst  (202) 
906-5651,  Michael  P.  Scott.  Program 
Manager,  (202)  906-5748,  Supervision 
Policy,  Office  of  Thrift  Supervision.  1700 
G  Street  NW..  Washington,  IX:  20552. 
SOFPUEMCNTARr  mFORMATKNC  The 
Office  is  proposing  to  amend  its 
regulations  pertaining  to  holding 
company  reporting  requirements.  Tlie 
proposed  amendment  would  affect  the 
registration,  annual  and  current 
reporting  reqturanenls. 

As  currently  atntctnied.  four  separatft 
registration  statements  exist  for  holding 
companies^  Separate  statements  were 
origkially  deemed  necessary  to 
accommodate  special  types  of  hol^ag 
companies  (i.e.,  companies  that  became 
a  savings  and  loan  holding  company  as 
a  result  of  being  a  secured  creditor, 
voting  trusts,  and  corporate  trustees). 

The  Office  proposes  that  these  forms 
be  combined  into  one  package  to  avoid 
the  confusion  that  often  results  in 
determining  the  appropriate  registration 
statement  and  having  to  obtain  a 
separate  set  of  instructions  to  meet 
regulatory  reporting  requirements.  TTie 
reporting  reqnirements  may  stiH  vary 
dq;>ending  on  the  type  of  entity 
registering  as  a  savings  and  kien  holding 
company,  bat  instmctions  for  all 
registrants  would  be  contained  in  the 
body  of  one  fomu  the  H-(b)liO 
Registration  Statement 

Annnal/Clirrent  Reports 

Section  lQ(b)  of  the  Home  Owners' 
Loan  Act  as  amended,  and  part  584  of 
the  Regulations  promulgated  thereunder 
provide  that  each  savings  and  loan 
holding  company  and  each  subsidiary 
thereof,  other  than  a  savings 
association,  is  required  to  file  reports 
with  the  OTS  as  may  be  required  by  the 
Director,  lite  Director  has  determined 
that  the  filing  of  aimuat  and  cmrent 
reports  fulflUs  this  requirement 

llie  required  information  is  currently 
gathered  as  part  of  two  separate  forms 
that  set  forth  reporting  rcqaiiements. 
The  H-(b)ll  Aimual  Report  is  required 
to  be  filed  within  120  days  of  a  savings 
and  loan  holding  company's  fiscal  year 
end.  In  addition  to  the  H-(b)ll,  all 
savings  and  loan  holding  companies  are 
required  to  file  H-(b)12  Current  Reports 


within  15  days  of  the  end  of  a  month 
when  certain  specified  events  have 
occiured  (primarily  changes  in 
information  reported  in  the  H-(b}tl). 

To  streamline  reporting  requirefnents, 
the  Office  proposes  that  the  H-(b^2  be 
eliminated  and  the  H-(b)ll  be  modified 
to  accommodate  reporting  on  an  annual 
and  current  basis.  'This  diange  wodd 
eliminate  duplicate  infofuiatioH  requests 
contained  in  die  two  separate  forms 
and,  thereby,  ease  the  burden  on 
respondents  as  well  as  regulatory  staff. 

"The  surviving  form,  the  H-fbpl, 
would  be  used  to  collect  information  on 
an  annual  and  quarterly  basis.  All 
savings  and  loan  holding  companies 
would  be  required  to  file  an  annual 
report  wrtfain  90  days  of  its  fiscal  year 
end  niadb  will  coincide  witii  the 
submission  of  the  holding  company's  KX- 
iC  frhng  with  the  Securities  and 
Exchange  Commission,  provided  mat 
the  holding  company  is  required  to  fHe 
with  the  SEC.  However,  instead  at  the 
former  monthly  reporting  requirements, 
holding  companies  would  be  required  to 
notify  the  agency  quarterly  of  any 
material  changes  in  the  information 
presented  in  its  H-(b)Tl  Annual  Report 
The  Form  H-(b)ll  would  also  be  used  to 
report  quarterly  updates. 

Dividend  NotifiGatien 

Section  10(f)  of  the  Act  and  part  584  of 
the  Regulations  promulgated  tbareuader 
provide  that  every  subsidiary  savings 
association  of  a  savings  and  loan 
holding  company  is  required  to  provide 
the  OTS  with  not  less  than  30  days 
advance  notice  of  a  proposed  dividend 
declaration.  Th8H-(f)  Dividend 
Notification  has  been  used  by 
subsidiary  savings  associations  to  fulfill 
this  requirement 

Using  its  authority  to  issue  regulations 
to  provide  for  the  safe  and  sound 
operation  of  savings  associations  under 
sections  3(b)(2),  3(e)(1)  and  4  of  the  Act 
the  OTS  issued  the  Capital  Distributions 
Regulation  (12  CFR  5632.134).  that 
became  effective  in  August,  1990.  As 
discussed  below,  the  issuance  of  this 
regulation  has  resulted  in  the  H-(f) 
Dividend  Notification  becoming 
obsolete. 

Prior  to  the  Capital  Distributions 
Regulation,  only  savings  associations  in 
a  holding  company  structure  were 
required  to  provide  the  OTS  with  not 
less  than  30  days  advance  notice  of  a 
proposed  dividend.  As  previously 
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stated,  such  ndtification  was  provided  to 
the  OTS  throu  jh  submission  of  the  H-{f) 
Dividend  Noti  ication.  With  the 
exception  of  n  cently  converted  savings 
associations  v  ishing  to  exceed  the 
limitations  im]  losed  by  12  CFR  563b.3(g), 
savings  associations  not  in  a  holding 
company  stnic  ture  were  not  required  to 
provide  the  O'  "S  with  prior  or 
subsequent  no  tice  of  a  dividend 
payment. 

12  CFR  563.1  34.  the  Capital 
Distributions  I  legulation,  requires  all 
savings  associjations  to  file  a  30-day 
advance  notic^  of  all  proposed  capital 
distributions  whether  or  not  OTS 
approval  is  reauired.  Capital 
distributions  a-e  deHned  in  12  CFR 
563.134(a](l]  afid  include  dividends, 
stock  repurchases  and  cash-out  mergers. 

Since  the  provisions  of  12  CFR  563.134 
exceed  the  information  requested  in  the 
H-{f)  Dividena  Notiflcation.  it  is 
appropriate  tcN  rescind  this  form.  A  new 
form  may  be  qeveloped  to  capture  the 
information  retauired  by  12  CFR  563.134. 
If  developed. !  uch  form  would  be  used 
by  all  savings  associations  in  providing 
advance  notic  >  to  the  OTS  of  all 
proposed  capi  al  distributions. 

Executive  Orti  ar  12291 

The  Office  h  as  determined  that  this 
proposal  does  not  constitute  a  "major 
rule"  and.  thei  efore.  does  not  require  the 
preparation  of  a  regulatory  impact 
analysis. 

Regulatory  Flc  xibility  Act 

It  is  certifiec  that  this  proposal  will 
not  have  a  sigi  lificant  economic  impact 
on  a  substanti  il  number  of  small 
entities.  Cons«  quently,  a  Regulatory 
Flexibihty  Am  ilysis  is  not  required. 

List  of  Subject  b  in  12  CFR  Part  584 

Administrat  ve  practice  and 
procedure,  Ho  ding  companies, 
Reporting  andj recordkeeping 
requirements. 
Securities. 


Savings  associations. 


Accordingly ,  the  Office  of  Thrift 
Supervision  h  reby  proposes  to  amend 
part  584,  subc  lapter  F.  chapter  V.  title 
12.  Code  of  Federal  Regulations  as  set 
forth  below: 

1.  The  authc  rity  citation  for  part  584 
continues  to  mad  as  follows; 


Authority:  Se( :. 
(12  U.S.C.  1462) 
103  Stat.  278  (12 
added  by  sec. 
1463):  sec.  5.  48 
U.S.C.  1464) 


3(n 


:  sec. 


2. 48  Stat.  128,  as  amended 
sec.  3.  as  added  by  sec.  301. 
U.S.C.  1462a):  sec.  4.  as 

,  103  Stat.  280  (12  U.S.C. 
>tat.  132,  as  amended  (12 

10.  as  added  by  sec.  301, 103 


Stat.  318  (12  U.S.C.  1467a):  sec.  11,  as  added 
by  sec.  301, 103  Stat.  342  (12  U.S.C.  1468). 

2.  Section  584.1  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows: 


§584.1 
reports. 


Registration,  examination  and 


(a)  Filing  of  registration  statement 
and  other  reports — (1)  Filing  of 
registration  statement.  Not  later  than  90 
days  after  becoming  a  savings  and  loan 
holding  company,  each  savings  and  loan 
holding  company  shall  register  with  the 
Office  by  filing  a  registration  statement 
H-(b)10. 

(2)  Filing  of  annual/current  reports. 
Each  registered  savings  and  loan 
holding  company,  including  subsidiary 
savings  and  loan  holding  companies, 
shall  file  an  annual/current  report  H- 
{b)ll.  except  that  such  report  need  not 
be  filed  by  a  savings  and  loan  holding 
company  that  is  a  trust  (other  than  a 
business  trust),  secured  creditor  or 
corporate  trustee.  The  H-(b)ll  report 
must  be  filed  no  later  than  90  days  after 
the  close  of  the  fiscal  year.  Quarterly 
filings  must  also  be  submitted  on  the  H- 
(b)ll  report  within  45  days  of  the  end  of 
each  quarter  (except  for  the  fourth 
quarter  of  the  holding  company's  fiscal 
year)  and  should  describe  any  material 
changes  from  the  most  recently  filed  H- 
(b)ll  report  or  should  indicate  that  no 
such  changes  have  occurred.  However, 
if  material  changes  have  occurred  during 
the  fourth  quarter  with  respect  to  certain 
items  described  in  the  form  instructions, 
an  H-(b)ll  report  for  such  quarter  must 
be  filed  within  45  days  of  the  end  of 
such  quarter. 

(3)  General.  Registration  statements 
and  annual/current  reports  are  to  be 
filed  with  the  Office  in  accordance  with 
section  500.32(c)(6)  of  this  chapter.  In 
addition,  multiple  savings  and  loan 
holding  companies  must  file  conformed 
copies  with  any  District  that  has 
supervisory  authority  over  a  subsidiary 
savings  association.  Copies  of  the  forms 
to  be  used  in  submitting  registration 
statements  or  annual/current  reports 
may  be  obtained  from  any  District 
Director,  or  designee. 


§§  5*4.5  and  584.10    [Removed] 

3.  Sections  584.5  and  584.10  are 
removed. 


Dated:  May  29. 1991. 

By  the  Office  of  Thrift  Supervision. 
Timothy  Ryan, 
Director. 
(FR  Doc.  91-22757  Filed  9-23-91;  8:45  am] 

BILUNG  COOC  •720-01-M 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Regulations; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
action:  Notice  of  intent  to  waive  the 
"Nonmanufacturer  Rule"  for  canned 
apricots  and  canned  tomato  paste. 

summary:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  considering  a  waiver  of  the 
"Nonmanufacturer  Rule"  fo^the  classes 
of  products  listed  below^^n  initial  SBA 
survey  could  not  identity  a.iy  small 
business  manufacturers  or  processors 
for  these  classes  available  to  participate 
in  the  Federal  procurement  market.  The 
effect  of  a  waiver  would  be  to  allow  an 
otherwise  qualified  small  business 
regular  dealer  to  supply  the  product  of 
any  domestic  manufacturer  or  processor 
on  a  Federal  contract  set  aside  for  small 
business  or  awarded  through  the  SBA 
8(a)  program. 


SIC* 

PSC" 

Oass  of  product 

2033 
2033 

8915 
B915 

Canned  tomato  paste. 
Canned  apricots. 

'  Standard  Industrial  Classification. 
••  Product  and  Service  Code. 

SBA  therefore  now  proposes  to  waive 
the  Nonmanufacturer  Rule  for  the 
subject  classes  of  products.  The  basis 
for  a  waiver  is  that  no  small  business 
manufacturer  or  processor  is  available 
to  participate  in  the  Federal  Government 
for  that  class  of  product.  This  notice  is 
to  solicit  small  manufacturing  or 
processing  sources  from  interested 
parties. 

DATES:  Comments  must  be  submitted  on 
or  before  October  8, 1991.  If  granted,  the 
waivers  will  be  elective  immediately 
upon  publication  of  the  Final  Notice. 

ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Robert ).  Moffitt, 
Chairman,  Size  Policy  Board,  Small 
Business  Administration,  409  Third  St., 
SW..  Washington.  DC  20416. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jarties  Fairbaim.  Industrial  Specialist, 
phone  (202)  205-6465. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1988.  section  303(h)  of 
Public  Law  100-656  incorporated  into 
the  Small  Business  Act  the  existing  SBA 
policy  that  small  businesses  who  are 
other  than  the  actual  manufacturers 
(nonmanufacturers)  must  supply 
products  manufactured  or  processed  by 
small  businesses  on  set-aside  or  8(a) 
contracts.  This  requirement  is  commonly 
known  as  the  "Nonmanufacturer  Rule". 
The  SBA  regulations  imposing  this 
requirement  are  found  in  13  CFR 
121.g06(b)  and  121.1106(b).  The  law  also 
provided  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  "in  the 
Federal  market".  Section  210  of  Public 
Law  101-574  further  amended  the  Small 
Business  Act  to  allow  that  SBA  may 
waive  the  rule  if  there  are  no  small 
businesses  "available  to  participate  in 
the  Federal  procurement  market".  To  be 
considered  available  to  participate  in 
the  Federal  procurement  mariket,  a  small 
business  must  have  been  awarded  a 
contract  for  that  class  of  product  by  the 
Federal  government,  provided  the 
product  to  the  Government  through  a 
dealer,  or  offered  on  a  solicitation  for 
that  class  of  product  within  the  past 
twenty  four  months  from  the  date  of 
request  for  waiver.  SBA  has  been 
requested  to  issue  a  waiver  for  each  of 
the  classes  of  products  listed  above 
because  of  an  apparent  lack  of  available 
small  business  manufacturers  or 
processors  within  the  Federal 
procurement  market  SBA  searched  its 
Procurement  Automated  Source  System 
(PASS)  for  small  business 
manufacturers  or  processors  available 
to  participate  in  the  Federal 
procurement  market  Because  no  small 
business  manufacturers  or  processors 
were  identified  as  available  to 
participate  the  Federal  procurement 
market,  we  state  by  this  notice  to  the 
public  in  the  Federal  Register  our 
proposed  intention  to  grant  waivers  for 
these  products  unless  small  business 
manufacturers  or  processors  are 
identified.  The  public  is  invited  to 
submit  comments  or  supply  information 
identifying  small  business 
manufacturers  or  processors  for  these 
classes  of  products. 

Robert  |.  MofRtt, 

Chairman,  Size  Policy  Board. 

[PR  Doc.  91-22879  Filed  9-20-91;  B:4S  am] 
■ItUNO  cooc  Ma«-pi-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[IA-224-82] 
RIN  1S45-AE20 

Imposition  of  Badcup  Withholding  Due 

to  Notification  of  an  Incorrect 

Taxpayer  Identification  Number. 

Hearing 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  that  relate  to  the 
requirement  for  payors  to  backup 
withhold  on  certain  reportable 
payments  due  to  notification  of  an 
incorrect  taxpayer  identification 
number.  These  amendments  affect 
payors,  brokers,  and  payees  of  certain 
reportable  payments  and  provide  them 
with  guidance  necessary  to  comply  with 
the  law. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday.  November  19. 1991. 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Tuesday.  November  5, 1991. 

addresses:  The  public  hearing  will  be 
held  in  room  2615.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Attn:  CC:CORP:T:R 
(IA-224-82),  room  5228,  Washington.  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT 
Bob  Boyer  of  the  Regulations  Unit 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  that  amend  and  clarify  the 
rules  set  forth  in  S  35a.3406-l  of  the 
Temporary  Income  Tax  Regulations 
'  under  section  3406  of  the  Internal 
Revenue  Code  of  1986.  The  regulations 
propose  that  the  substance  of  the 
amendments  to  the  temporary 
regulations  be  adopted  as  final 
regulations  under  S  31.3406(d)-S. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  vmtten  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 


should  submit  not  later  than  Tuesday, 
November  5, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Conunissioner  of 
Internal  Revenue. 
Dale  D.  Goods, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[PR  Doc.  91-22847  Filed  9-1&-91: 1:58  pm] 

MUMQCOOEi 


26  CFR  Part  1 
[CO-045-91] 
RIN  1545-AQOS 

Regulations  Under  Section  362  of  the 
Internal  Revenue  Code  of  1966; 
Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  amendments  to  the  income  tax 
regulations  (26  CFR  part  1)  under  section 
382  of  the  Internal  Revenue  Code  of 
1986.  llie  amendments  provide  rules 
relating  to  the  determination  whether 
certain  indebtedness  qualifies  under 
section  382{1)(5)(E).  The  rules  are 
necessary  to  provide  guidance  to 
corporations  reorganizing  in  title  11  or 
similar  cases. 

DATES:  Written  comments  must  be 
received  by  November  15, 1991. 
Requests  to  appear  and  outlines  of  oral 
comments  to  be  presented  at  the  hearing 
scheduled  for  10  a.m.,  November  20, 
1991,  must  be  received  by  November  6, 
1991.  See  the  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  attention  CC:CORP:T:R 
(CO-045-91],  room  5228.  Washington. 
DC  20044. 
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FOR  FURTHER  MIfORMATION  CONTACT: 

Diana  C.  MacKeen  of  the  Office  of 
Assistant  Chief  Counsel  (Corporate). 
Office  of  Chief  jCounsel,  Internal 
Revenue  Servise,  1111  Constitution 
Ave..  NW..  W^hington.  DC  20224 
(Attention  CC:CORP:T:R),  or  telephone 
(202)  566-3544  (not  a  toll-free  number). 
SUPPLEMENTARTT  MFOMNATION: 

Paperwork  Ret  uction  Act 

The  collectia  ns  of  information 
contained  in  th  s  notice  of  proposed 
rulemaking  ha\|e  been  submitted  to  the 
Office  of  Manacement  and  Budget  for 
review  in  accotdanoe  with  the 
Paperwork  Recjuction  Act  of  1980  (44 
U.S.C  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Ofiice  on  Management  and 
Budget.  Attention:  Desk  Of&cer  for  the 
Department  of  ihe  Treasury,  Office  of 
Information  ana  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  attn:  IRS 
Reports  Qearance  Officer,  T;FP, 
Washington,  Dp  20224. 

The  collectiotis  of  information  in  these 
proposed  regultitions  are  in  §{  1.382-3 
(d)(2)(ii).  (d)(3)jii),  and  (d)(4)(ui).  This 
information  is  required  by  the  bitemal 
Revenue  Serviae  to  assure  that  a  loss 
corporation  th^t  applies  the  rules  and 
procedures  of  the  proposed  rules 
proposed  roles  properly  determines  the 
amount  of  its  wridely-heid  indebtedness 
that  is  owned  by  les8-than-5-percent 
beneficial  owners.  The  respondents  will 
be  loss  corporanions  in  title  11  or  similar 
cases  that  hav0  widely-held 
indebtedness  outstanding  and  that  may 
qualify  for  the  special  bankruptcy 
provision  in  section  382(1)(5)  as  well  as 
certain  persons  who  hold  indebtedness 
of  those  corporations. 

The  followin|  estimates  are  an 
approximation  |of  the  average  time 
expected  to  be  Necessary  for  a 
collection  of  information.  TTiey  are 
based  on  such  Information  as  is 
available  to  tha  Internal  Revenue 
Service.  Individual  respondents  may 
require  greaterror  lesser  time,  depending 
on  their  particular  circumstances. 

Estimated  tojal  annual  reporting 
burden:  123  hof  rs. 

Estimated  burden  per  resp(Hident 
varies  from  10  |ninutes  to  1  hour, 
depending  on  i^Kiividual  circumstances, 
with  an  estimated  average  of  20 
minutes. 

Estimated  number  of  respondents:  388. 

Estimated  fr(  quency  of  responses:  1 
per  respondent 

Back^tMind 

This  document  contains  proposed 


amendments  tq 


regulations  (26  CFR  part  1)  under  section 


IMI 


the  income  tax 


382  of  the  Internal  Revenue  Code  of  1986 
("Code").  The  proposed  regulations 
provide  rules  regarding  indebtedness 
that  qualifies  for  favorable  treatment 
under  section  382(1)(5)(E),  in  that  stock 
transferred  to  a  creditor  in  satisfaction 
of  the  indebtedness  may  be  taken  into 
account  in  determining  whether  the 
benefits  of  section  382(I)(5)  are  available 
to  a  loss  corporation  that  has  an 
ownership  change  in  a  title  11  or  similar 
case.  Section  362  was  amended  by 
section  621  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  No.  99-514. 100  Stat.  2085 
(1988)  and  subsequent  acts.  T.D.  8149, 
setting  forth  temporary  regulations 
regarding  the  determination  of  an 
ownership  change,  was  published  in  the 
Federal  Register  on  August  5. 1987  (52 
FR  29668).  Notices  of  proposed 
rulemaking  under  section  382(1)(5)  were 
published  in  the  Federal  Register  on 
August  14, 1990  (55  FR  33137),  and 
September  5. 1990  (55  FR  36657). 

Explanation  of  Provisions 

Overview  of  Relevant  Provisions  of  the 

Code  and  Regulations 

Section  382(1)(5]  of  the  Code  provides 
that  the  limitation  imposed  by  section 
382(a)  does  not  apply  after  an  ownership 
change  of  a  loss  corporation  if  (1)  the 
corporation  is  under  the  jurisdiction  of  a 
court  in  a  title  11  or  similar  case 
inunediately  before  the  ownership 
change,  and  (2)  the  corporation's  pre- 
change  shareholders  and  quahfied 
creditors  (determined  immediately 
before  the  ownership  change)  own  at 
least  50  percent  of  the  value  and  voting 
power  of  the  loss  corporation's  stock  (or 
stock  of  a  controlling  corporation  if  also 
in  bankruptcy)  immediately  after  the 
ownership  change  and  as  a  result  of 
being  pre-change  shareholders  or 
qualified  creditors  immediately  before 
the  ownership  change  (the  "50  percent 
test^.  Section  382(1)(5)  applies  only  to  a 
transaction  that  is  ordered  by  the  court 
or  is  pursuant  to  a  plan  approved  by  the 
court.  See  H.R.  Rep.  841,  99th  Cong.,  2d 
Sess.  n-192  (1986),  1986-3  C.B.  (Vol.  4) 
192.  Although  the  limitation  imposed  by 
section  362(a)  does  not  apply,  the  loss 
corporation  may  be  required  to  reduce  a 
portion  of  its  pre-change  losses  and 
credits  following  a  transaction 
qualifying  under  section  382(I)(5). 

The  Proposed  Regulations 

The  proposed  regulations  contain 
certain  rules  for  determining  whether 
stock  of  a  loss  corporation  that  has  an 
ownership  change  in  a  title  11  or  similar 
case  is  owned  as  a  result  of  being  a 
qualified  creditor. 


General  Rules 

A  qualified  creditor  is  the  beneficial 
owner,  immediately  before  the 
ownership  change,  of  qualified 
indebtedness  of  the  loss  corporation. 
Beneficial  ownership  is  determined 
without  applying  the  attribution  rules 
generally  applicable  under  section  382 
with  respect  to  determining  ownership 
of  stock. 

Indebtedness  of  the  loss  corporation 
is  qualified  indebtedness  if  it  (1)  has 
been  owned  by  the  same  beneficial 
owner  since  the  day  that  is  18  months 
before  the  date  of  the  filing  of  the 
petition  in  the  title  11  or  similar  case,  or 
(2)  arose  in  the  ordinary  course  of  the 
trade  or  business  of  the  loss  corporation 
and  has  been  owned  at  all  times  by  the 
same  beneficial  owner.  Ordinary  course 
indebtedness  is  indebtedness  incurred 
by  the  loss  corporation  in  connection 
with  the  normal,  usual,  or  customary 
conduct  of  business,  determined  without 
regard  to  whether  it  funds  ordinary  or 
capital  expenditures  of  the  loss 
corporation.  See  H.R.  Rep.  No.  841  at  II- 
192. 1986-3  C.B.  (Vol.  4]  at  192.  The 
proposed  regulations  list  examples  of 
indebtedness  that  arise  in  the  ordinary 
course  of  the  loss  corporation's  trade  or 
business. 

Special  Rule  for  Widely-held 
Indebtedness 

Loss  corporations  ordinarily  have 
limited  knowledge  of  changes  in  the 
beneficial  ownership  of  their  widely- 
held  indebtedness  and  tracking  such 
changes  can  be  costly  and  difficult 
because,  for  example,  the  indebtedness 
is  held  in  street  name.  Even  if  a  loss 
corporation  can  ascertain  the  beneficial 
owners  of  its  widely-held  indebtedness 
on  one  day  or  severed  days,  continued 
trading  of  the  indebtedness  may  greatly 
complicate  or  prevent  effective  planning 
with  respect  to  potential  qualification  of 
a  reorganization  under  section  382(1)(5). 
As  a  practical  matter,  therefore, 
interpreting  section  382(1)(5){E)  to 
require  that  the  loss  corporation 
determine  whether  indebtedness  was 
owned  for  the  requisite  period  on  a 
creditor-by-creditor  basis  would  deny 
access  to  section  382(1K5)  to  loss 
corporations  with  significant  amounts  of 
widely-held  indebtedness.  However, 
there  is  no  indication  that  Congress 
intended  to  exclude  these  corporations 
from  the  benefits  of  section  382(1)(5). 
Accordingly,  the  proposed  regulations 
provide  special  rules  for  determining 
whether  widely-held  indebtedness  is 
qualified  indebtedness. 

Under  the  proposed  regulations,  a  loss 
corporation  may  treat  a  portion  of  each 
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ciai.s  of  its  "widely-held  indebtedness" 
owned  on  the  change  date  by  "less-than- 
5-percent  beneficial  owners"  as  always 
having  been  owned  by  the  same 
beneficial  owners,  regardless  of  how 
long  those  beneficial  owners  actually 
have  owned  the  indebtedness.  The 
amount  of  a  class  that  may  be  so  treated 
is  the  least  of  (1)  the  amount  of  the  class 
owned  on  the  "plan  date"  by  less-than- 
5-percent  beneficial  owners.  (2)  the 
amount  of  the  class  owned  on  the 
change  date  by  less-than-S-percent 
beneHcial  owners  (reduced  by  the 
amount,  if  any,  of  the  class  so  owned 
that  is  exchanged  for  stock  owned  by  a 
5-percent  shareholder  inunediately  after 
the  ownership  change),  or  (3)  the  least 
amount  of  the  class  that  the  loss 
corporation  actually  knows  was  owned 
by  less-than-5-percent  beneOcial  owners 
on  any  other  day  during  the  period 
beginning  on  the  day  18  months  before 
the  filing  of  the  title  11  or  similar  case 
(or  the  day  the  indebtedness  was 
incurred,  if  later)  and  ending  with  the 
change  date  (the  "continuity  period").  In 
contrast,  the  loss  corporation  must 
determine  on  a  creditor-by-creditor 
basis  whether  widely-held  indebtedness 
not  oMmed  by  less-than-5-percent 
beneficial  owners  on  the  change  date 
has  been  owned  for  the  requisite  period 
to  constitute  qualified  indebtedness. 

For  this  purpose,  "widely-held 
indebtedness"  is  any  indebtedness  in 
registered  form  (within  the  meaning  of 
section  163(f))  if  indebtedness  of  the 
same  class  is  owned  by  more  than  50 
beneficial  owners  on  any  day.  A  "less- 
than-S-percent  beneficial  owner"  on  any 
particular  day  is  a  beneficial  owner  of 
indebtedness  who  owns  less  than  S 
percent  of  the  class  on  that  day.  The 
"plan  date"  is  the  earliest  of  (1)  the  day 
of  the  filing  with  the  court  of  the  first 
plan  of  reorganization  of  the  loss 
corporation  which  is  endorsed  by  a 
creditors'  committee,  (2)  the  day  of  the 
filing  with  the  court  of  the  first  plan  of 
reorganization  for  which  a  disclosure 
statement  is  approved  by  the  court,  or 
(3)  the  first  day  on  which  the  loss 
corporation  has  sufficient  acceptances 
to  a  plan  of  reorganization  to  assure 
acceptance  of  the  plan  under 
bankruptcy  rules. 

The  loss  corporation  has  an 
affirmative  duty  to  determine  the 
amount  of  a  class  owned  by  less-than-S- 
percent  beneficial  owners  with  respect 
to  the  plan  date  and  the  change  date. 
The  proposed  regulations  set  forth 
optional  procedures  upon  which  the  loss 
corporation  may  rely  for  making  this 
determination,  except  to  the  extent  that 
it  has  actual  knowledge  to  the  contrary. 
The  optional  procedures  generally  treat 


indebtedness  held  by  record  holders  of 
less  than  2  percent  of  the  class  as  owned 
by  less-than-5-percent  beneficial  owners 
and  provide  that  a  loss  corporation  may 
solicit  and  rely  on  statements  from  1  or 
more  record  holders  of  2  percent  or  more 
of  the  class  as  to  ownership  of 
indebtedness  by  or  through  them.  The 
loss  corporation,  however,  may  choose 
to  obtain  and  may  rely  on  information 
as  to  ownership  of  indebtedness  by  or 
through  record  holders  through  other, 
equally  reliable  means.  For  example,  the 
loss  corporation  may  obtain  the 
requisite  information  from  statements 
signed  under  penalties  of  perjury  by  the 
beneficial  owners. 

For  purposes  of  determining  the 
amount  of  a  class  owned  by  less-than-S- 
percent  beneficial  owners  on  any  day 
during  the  continuity  period  (other  than 
the  plan  date  and  change  date),  the  loss 
corporation  may  treat  indebtedness  as 
being  owned  by  a  less-than-5-percent 
beneficial  owner  except  to  the  extent 
that  the  loss  corporation  has  actual 
knowledge  that  the  beneficial  owner  of 
the  indebtedness  on  that  day  is  not  a 
less-than-S-percent  beneficial  owner  or 
a  special  presumption  applies.  Under 
this  special  presumption,  which  applies 
solely  for  purposes  of  this  rule,  if  the 
loss  corporation  has  actual  knowledge 
that  a  beneficial  owner  owns  S  percent 
or  more  of  the  class  on  any  day  during 
the  continuity  period  (other  than  the 
plan  date  or  the  change  date),  it  must 
treat  the  beneficial  owner  as  owrning  at 
least  that  much  indebtedness  until  any 
later  day  with  respect  to  which  it  has 
actual  knowledge  (or,  in  the  case  of  the 
plan  date,  with  respect  to  which  it 
determines  under  the  optional 
procedures  or  otherwise)  that  the 
beneficial  owner  owns  a  different 
amount  of  the  class.  Also,  if  the  loss 
corporation  determines  under  the 
optional  procedures  or  otherwise  that  a 
beneficial  owner  owns  S  percent  or 
more  of  the  class  with  respect  to  the 
plan  date,  it  must  treat  the  beneficial 
owner  as  owning  at  least  that  much 
indebtedness  until  any  later  day  with 
respect  to  which  it  has  actual  knowledge 
that  the  beneficial  owner  owns  a 
different  amount  of  the  class.  The 
reason  for  generally  limiting  the  amount 
of  a  class  of  widely-held  indebtedness 
that  may  be  treated  under  the  special 
rules  as  always  having  been  owned  by 
the  same  less-than-5-percent  beneficial 
owners  to  the  lesser  of  the  amount 
owned  with  respect  to  the  plan  date  or 
the  change  date  is  to  address  the 
possibility  that  large  investors  may 
traffic  in  the  losses  of  the  loss 
corporation  by  accumulating 
indebtedness  shortly  before  or  during 


bankruptcy  and  selling  that 
indebtedness  to  smaller  investors  before 
the  change  date.  The  Service  believes 
that  the  plan  date  and  change  date 
generally  mark  the  beginning  and  the 
end  of  the  period  during  which  investors 
may  have  the  greatest  opportunity  to 
sell  previously  accumulated 
indebtedness  at  a  profit  because,  during 
that  period,  the  value  of  the 
indebtedness  may  reflect  the 
expectations  of  increased  loss 
utilization  by  a  reorganized  loss 
corporation.  The  rules  set  forth  in  the 
proposed  regulations  are  much  simpler 
and  more  practical  than  a  continuing 
determination  of  the  beneficial 
ownership  of  the  loss  corporation's 
widely-held  indebtedness,  and  are 
intended  to  facilitate  planning  and 
reduce  the  costs  of  compliance  for  both 
taxpayers  and  the  Service.  Although  the 
Service  believes  that  bankruptcy  court 
rules  and  procedures  generally  should 
aid  the  loss  corporation  in  making  the 
determinations  as  to  ownership  of 
indebtedness  with  respect  to  the  plan 
date  and  the  change  date,  it  requests 
comments  as  to  the  extent  to  which 
those  procedures  in  fact  will  be  helpful. 

Because  pre-petition  solicitation  of 
acceptances  to  a  plan  of  reorganization 
may  cause  the  plan  date  to  occur  prior 
to  the  filing  of  the  title  11  or  similar  case, 
the  loss  corporation  may  not  have 
recourse  to  bankruptcy  court  rules  and 
procedures  as  of  that  day.  The  Service 
requests  comments  on  whether  a  loss 
corporation  in  such  a  case  can 
effectively  use  the  optional  procedures 
and  whether  the  loss  corporation  should 
be  permitted  to  rely  on  an  alternative 
method  for  determining  ownership. 

The  special  widely-held  indebtedness 
rules  do  not  apply  to  bearer 
indebtedness  because  a  determination 
of  ownership  cannot  be  made  through 
inquiries  of  record  holders.  The  Service 
requests  comments  on  possible 
alternative  procedures  that  might  be 
available  to  the  loss  corporation  for  the 
purpose  of  determining  ownership  of 
bearer  indebtedness. 

The  Service  is  concerned  that 
continued  trading  after  approval  of  a 
plan  of  reorganization  may  prevent 
qualification  under  section  382(l)(5)  even 
under  the  special  widely-held 
indebtedness  rule.  Accordingly,  the 
Service  requests  comments  on  whether 
loss  corporations  should  be  able  to  elect 
to  treat  as  the  change  date  a  day  eariier 
than  the  effective  date  of  the  plan  [e.g.. 
the  record  date  for  the  vote  on  the  plan). 
See  section  1.382-2T(h)(4)(x)(I)  of  the 
proposed  income  tax  regulations. 
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Special  Rule  if  Indebtedness  Is  a  Large 
Portion  of  a  Beneficial  Owner's  Assets 

Although  changes  in  the  ownership  of 
a  creditor  are  generally  disregarded 
under  the  propose  regulations, 
quaiiHed  iiidebtedness  does  not  include 
indebtedness  owned  by  a  beneficial 
owner  that  has  an  ownership  change 
(under  the  principles  of  section  382  and 
§  1.382-2T)  during  the  continuity  period 
and  the  indebtediiess  represents  more 
than  25  percent  of  the  beneficial  owner's 
gross  assets  on  the  beneficial  owner's 
change  date  (excltding  cash  and  cash 
equivalents).  This  special  rule  generally 
does  not  apply  if,  immediately  before 
the  loss  corporation's  ownership  change, 
the  beneficial  ow^er  owns  less  than 
$100,000  of  the  lo«  corporation's 
indebtedness,  or.  In  the  case  of  widely- 
held  indebtedness,  the  beneficial  owner 
owns  less  than  5  percent  of  the  class. 
Except  to  the  extent  that  the  loss 
corporation  has  actual  knowledge  to  the 
contrary,  a  loss  cdrporation  may  rely  on 
a  statement  signed,  under  penalties  of 
perjury,  by  the  bepeficial  owner  of  the 
indebtedness  on  the  change  date 
certifying  that  the  special  rule  is 
inapplicable.  The  special  rule  is  needed 
to  prevent  the  creation  of  special 
purpose  entities  to  hold  corporate 
indebtedness  so  tkat,  if  the  debtor 
becomes  troubled;  ultimate  economic 
ownership  of  the  ftidebtedness  can  be 
transferred  by  selling  interests  in  the 
entity  without  adversely  affecting  the 
debtor's  ability  to,qualify  under  section 
382(1)(5). 

Tacking  of  Ownei  ship  Periods 

The  Service  requests  comments  on  the 
circumstances,  if  any,  under  which,  for 
purposes  of  secticpi  3S2(1)(5}(E).  the 
ownership  period  of  transferees  of 
indebtedness  of  the  loss  corporation 
should  include  tha  ownership  period  of 
their  transferors.  ' 

Proposed  Effectiv^  Date 

The  proposed  rales  apply  to 
ownership  changqs  occurring  on  or  after 
September  20, 199(1.  For  the  period 
ending  before  thai  day,  a  loss 
corporation  may  Seek  permission  by 
letter  ruling  to  apfly  principles 
substantially  similar  to  the  proposed 
rules  in  determining  the  amount  of 
widely-held  indebtedness  that  the  loss 
corporation  may  treat  as  having  been 
owned  by  the  saoie  beneficial  owners 
throughout  the  cotitinuity  period.  See, 
e^^  section  5  of  R|ev.  Proa  91-1. 91-1 
IJ13. 14  Oanuary  ^,  1991). 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 


defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b]  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  \JS.C.  chapter  6)  do  not  apply  to 
these  proposed  regulations,  and 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(1)  of  the  Code. 
these  regulations  will  be  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies]  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  held  at  10  a.m.  on 
November  20, 1991.  See  notice  of  hearing 
published  elsewhere  in  this  Issue  of  the 
Federal  Register. 

Draftiag  Information 

TTie  principal  author  of  these 
proposed  regulations  is  Diana  C. 
MacKeen.  Office  of  Assistant  Chief 
Counsel  (Corporate).  Office  of  Chief 
Counsel,  bitemal  Revenue  Service. 
Personnel  from  other  offices  of  the 
Service  and  the  Treasury  Department 
participated  m  developing  the 
regulations,  in  matters  of  both  substance 
and  style. 

List  of  Subjects  in  26  CFR 1  J81<aH 
through  1J83-3 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Ameadments  to  the 
Regulations 

26  CFR  part  1  is  proposed  to  be 
amended  as  follows: 

PART  1-4NC0ME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragrapli  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Authority:  Sea  7805,  SBA  SUt  917;  28 
U.S.C  7805  •  •  *. 

Par.  2.  Proposed  i  1.362-3  (published 
in  the  Federal  Register  on  August  14, 
1990  (55  FR  33137).  and  amended  on 
September  5. 1990  (55  FR  36657)]  is 
amended  as  set  forth  beknv: 

(1)  Para^aph  (d]  is  redesignated  as 
paragraph  (ej; 


(2)  A  new  paragraph  (d)  is  added  to 
read  as  set  forth  bdow;  and 

(3)  Paragraph  (e](2).  as  redesignated, 
is  removed. 

§1^62-3  fecial  rules  tinder  aection  382 
for  corporations  under  the  Jurlsdictton  of  a 
court  In  a  tMe  11  or  similar  caee. 

•        *        *        •        « 

(d)  RuJes  for  determining  whether 
stock  of  the  loss  corporation  is  owned 
as  a  result  of  being  a  qualified 
creditor — (1)  Qualified  creditor.  A 
qualified  creditor  is  the  beneficial 
owner,  immediately  before  the 
ownership  change,  of  qualified 
indebtedness  of  the  loss  corporation.  A 
qualified  creditor  owns  stock  of  the  loss 
corporation  as  a  result  of  being  a 
qualified  creditor  only  to  the  extent  that 
the  qualified  creditor  receives  stock  in 
full  or  partial  satisfaction  of  qualified 
indebtedness  in  a  transaction  that  is 
ordered  by  the  court  or  is  pursuant  to  a 
plan  approved  by  the  court  in  a  title  11 
or  similar  case.  For  puiposes  of  this 
paragraph  {d)(l),  ownership  of  stock 
immediately  after  the  ownership  change 
by  a  qualified  creditor  is  determined 
without  applying  the  attribution  rules 
generally  apphcable  under  i  1.382-2T{h) 
with  respect  to  determining  ownership 
of  stock. 

(2)  General  rules  for  determining 
whether  indebtedness  is  qualified 
indebtedness— {i)  Definition. 
Indebtedness  of  the  loss  corporation  is 
qualified  Indebtedness  if  it: 

(A)  Has  been  owned  by  the  same 
beneficial  owner  since  the  date  that  is 
18  months  before  the  date  of  the  filing  of 
the  title  11  or  similar  case;  or 

(B)  Arose  in  the  ordinary  course  of  the 
trade  or  business  of  die  loss  corporation 
and  has  been  owned  at  all  times  by  the 
same  beneficial  owner. 

Beneficial  ownership  is  determined 
without  applying  the  attribution  rules 
generally  applicable  under  §  1.382-2T(h) 
with  respect  to  determining  ownership 
of  stock.  See  paragraph  (d)(4)  of  this 
section  for  a  special  rule  if  indebtedness 
is  a  large  portion  of  a  beneficial  owner's 
assets. 

(ii)  Duty  of  inquiry,  llie  loss 
corporation  must  detennine  that 
indebtedness  that  the  loss  corporation 
treats  as  qualified  indebtedness  has 
been  owned  for  the  requisite  period  by 
the  same  beneficial  owner  who  owns 
the  indebtedness  immediately  before  the 
ovymership  change.  Except  to  the  extent 
the  loss  corporation  has  actual 
knowledge  to  the  contrary,  the  loss 
corporation  may  rely  on  a  statement, 
signed  under  penalties  of  perjury,  by  a 
b«neficiaJ  ovrner  regarding  the  amount 
of  indebtedness  the  beneficial  owner 
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owns  and  the  length  of  time  that  the 
beneRdal  owner  has  owned  the 
indebtedness.  See  paragraph  (d)(3)  of 
this  section  for  spedai  rules  for 
determining  whether  widely-held 
indebtedness  held  by  a  Iess-than-5- 
percent  beneficial  owner  is  qualified 
indebtedness. 

(ill)  Ordinary  course  Indebtedness. 
For  purposes  of  this  paragraph  (d](2). 
indebtedness  arises  in  the  ordinary 
course  of  the  loss  corporation's  trade  or 
business  only  if  the  indebtedness  is 
incurred  by  the  loss  corporation  in 
connection  with  the  normal,  usual,  or 
customary  conduct  of  business, 
determined  without  regard  to  whether 
the  indebtedness  funds  ordinary  or 
capital  expenditures  of  the  loss 
corporation.  For  example,  indebtedness 
(other  than  indebtedness  incurred  fai 
anticipation  of  being  exchanged  for 
stock)  arises  in  the  ordinary  course  of 
the  loss  corporation's  trade  or  business 
if  it  is  trade  debt;  a  tax  liability;  a 
liability  arising  from  a  past  m*  present 
employment  relationship,  tort,  breach  of 
warranty,  or  breach  of  statutory  duty;  or 
indebtedness  incurred  to  pay  an 
expense  deductible  under  section  162  or 
included  in  the  cost  of  goods  sold. 

(3)  Spedai  rules  concerning  widely- 
held  indebtedness — (i)  In  general  For 
purposes  of  paragraph  |d)(2)  of  this 
section,  a  loss  corporation  may  treat  a 
portion  of  each  class  of  its  widely-held 
indebtedness,  if  any.  owned  on  the 
change  date  by  less-than-5-percent 
beneficial  owners  as  always  having 
been  owned  by  the  same  beneficial 
owners.  The  portion  of  a  class  that  may 
be  so  treated  is  the  least  of: 

(A)  The  amount  of  the  class  owned 
with  respect  to  the  plan  date  by  lesa- 
than-5-percent  beneficial  owners; 

(D)  The  amount  of  the  class  owned 
with  respect  to  the  change  dale  by  less- 
than-5-percent  beneficial  owners 
(reduced  by  the  amount,  if  any.  of  the 
class  so  owned  that  is  exchanged  for 
stock  owned  by  a  S-percent  sharebtMer 
immediately  after  the  ownership 
change);  or 

(C)  The  least  amount  of  the  class  that 
the  loss  corporation  actually  knows  was 
owned  by  less-than-5-percent  beneficial 
owners  on  any  other  day  during  the 
continuity  period,  determined  under 
paragraph  (d)(3)(iii)  of  this  section. 
The  loss  corporation  may  determine 
ownership  of  the  class  with  reelect  to 
the  plan  date  and  the  change  date  under 
the  optional  procedures  of  paragraph 
(d](3)(ii]  of  this  section.  The  general 
rules  of  paragraph  (d)(2}  of  this  section 
apply  to  determine  whether  the 
beneficial  owner  of  widely-held 
indebtedness  on  the  change  date  has 


owned  the  indebtedness  for  the  requisite 
period  if  the  beneficial  owner  is  not  a 
less-than-5-percent  beneficial  owner  or 
if  the  indebtedness  is  exchanged  for 
stock  owned  by  a  5-percent  shareholder 
immediately  after  (he  ownership  change. 

(ii)  Optional  procedures  for 
determining  ownership  on  the  plan  date 
and  the  change  date — (A)  Scope.  The 
optional  procedures  for  determining  the 
ownership  of  widely-held  indebtedness 
with  respect  to  the  plan  date  and  the 
change  date  contained  in  this  paragraph 
(dK3)(iJ)  generally  treat  indebtedness 
held  by  record  holders  of  less  than  2 
percent  of  the  class  as  owned  by  less- 
than-5-percent  beneficial  owners  and 
provide  that  a  loss  corporation  may 
solicit  and  rely  on  statements  from  1  or 
more  record  holders  (rf  2  percent  or  more 
of  the  class  as  to  ownership  of 
indebtedness  by  or  through  them. 

(B)  Record  ownership.  Except  to  the 
extent  that  a  loss  corporation  has  actual 
knowledge  to  the  contrary  as  to 
beneficial  ownership  of  indebtedness 
with  respect  to  the  plan  date  or  the 
change  date,  the  loss  corpcMBtkm  may 
treat  tlie  following  widely-held 
indebtedness  of  the  class  as  owned  on 
that  date  by  less-than-6-i>ercent 
beneficial  owners: 

[1]  Indebtedness  held  by  a  record 
holder  of  less  than  2  percent  of  the  class; 

(2)  The  portion  of  the  indebtedness 
held  by  a  record  holder  of  at  least  2 
percent  of  the  class  that  the  record 
holder  states,  under  paragraph 
(d)(3Ku)(CH^)  of  this  setitioa,  is  owned 
by  beneficial  owners  that  own  less  than 
2  percent  of  the  class  through  the  record 
holder,  and 

[3]  Indebtedness  identified  as  owned 
by  a  beneficial  owner  on  statements 
from  1  or  more  record  holders  of  at  least 
2  percent  of  the  class  under  paragraph 
(di(3)(ii)(C)(2)  of  this  section  if  the  total 
amount  of  indebtedness  identified  at 
owned  by  that  beneficial  owner  is  less 
than  5  percent  of  the  class. 
The  loss  corporation  must  treat  any 
other  indebtedness  of  the  class  as 
owned  by  a  beneficial  owner  of  5 
percent  or  more  of  the  class  except  to 
the  extent  the  loss  corporation 
otherwise  establishes  that  the 
indebtedness  is  owned  by  a  less-than-S- 
percent  beneficial  owner. 

(C)  Stateaeats  froa  record  hoMera — 
[1]  Statements  regarding  indebtedness 
owned  by  beneficial  owners  of  less  than 
2  percent  of  the  class  through  the  record 
holder.  In  making  a  statement  under  tiiis 
paragraph  (dK3Xii)(C)(i).  a  record 
holder  may  assDme  that  indebtedness 
owned  by  or  through  any  person  bedding 
on  the  record  holder's  books  and 
records  less  than  2  percent  of  the  class 


is  owned  by  a  beneficial  owner  of  less 
than  2  percent  of  the  class.  As  to  any 
other  indebtedness,  the  record  bolder 
may  rely  on  a  statement  made  by  the 
person  holding  the  indebtedness  oo  the 
record  holder's  books  and  records  as  to 
the  portion  of  die  indebtedness  owned 
by  beneficial  owners  of  less  than  2 
percent  of  the  class  through  that  persoa 
[2]  Statements  regarding  indebtedness 
owned  by  beneficial  owners  of  at  least  2 
percent  of  the  class  through  the  record 
holder.  A  statement  under  this 
paragraph  (d)(3KiiNC)i2)  must  identify 
the  beneficial  owner  by  name  and 
taxpayer  identification  number  (if 
applicable),  and  the  amount  of  dw  class 
owned  by  the  beneficial  owner  throogfa 
the  record  holder.  If  the  record  holder  is 
the  beneficial  owner,  the  record  holder 
may  identify  itself  as  the  beneficial 
owner  and  the  amount  of  the  class  it 
owns.  In  making  the  statement,  a  record 
holder  may  rely  oo  statements, 
regarding  the  identity  of  beneficial 
owners  and  the  amount  of  the  class 
owned  by  each  of  them,  made  by  the 
persons  holding  indebtedness  on  the 
record  holder's  books  and  records. 

[3]  Owaership  chains.  If  a  person 
holding  the  indebtedness  on  the  record 
holder's  books  and  records  is  not  the 
beneficial  owner  of  the  indebtedness, 
the  rules  of  diis  paragraph  (d)(3)(iiMC) 
relating  to  the  record  holder  are  applied 
soccessively  to  each  intermediate  holder 
between  the  record  holder  and  the 
beneficial  owner. 

[4]  Aggregation  of  certain  ownership. 
In  making  statements  under  this 
paragraph  (dK3)(ii)(C),  a  record  holder 
(or  intermediate  holder)  must  aggregate 
amounts  that  it  actually  knows  are 
owned  through  it  by  the  same  beneficial 
owner.  A  record  holder  (or  intermediate 
holder)  must  also  aggregate  amount* 
that  it  actually  knows  are  owned 
through  it  by  members  of  the  same 
family  (as  defined  in  section  267(c)(4))  or 
by  organizations  under  common  control 
if  it  actually  knows  that  the  members  or 
organizations  have  an  understanding 
among  themselves  to  make  a 
coordinated  acquisition  of  indebtednesa 
of  the  loss  corporation.  However,  a 
record  holder  (or  intermediate  holder) 
may  assume  that  a  beneficial  owner  of 
indebtedness  through  it  does  not  own 
indebtedness  of  the  same  class  other 
than  through  it 

(5)  Stateatents  under  penalties  of 
perjury.  Any  person  providing  a 
statement  under  this  paragraph 
(d)(3Xii)(C)  must  sign  it  under  penalties 
of  pcojury. 

(D)  5-percent  shareholders.  For 
purposes  of  determining  the  amount  of 
widely-held  indebtedness  of  a  class 
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owned  on  the  change  date  by  less-than- 
5-percenl  bendficial  owners  that  is 
exchanged  foi  stock  owned  by  a  5- 
percent  share|older  immediately  after 
the  ownership  change,  the  loss 
corporation  may  rely  on  a  statement 
signed  under  senalties  of  perjury  by  the 
5-percent  shaneholder  as  to  the  amount, 
if  any,  of  the  indebtedness  so  exchanged 
for  stock. 

(E)  Other  prpcedures  for  determining 
ownership.  ¥df  purposes  of  paragraph 
(d)(3)(ii)  of  thi)  section,  the  procedures 
set  forth  in  pa  -agraphs  (d)(3)(ii)  (B)  and 
(C)  of  this  section  are  not  the  exclusive 
methods  for  determining  ownership  of 
widely-held  ii^debtedness  by  or  through 
record  holder!  A  loss  corporation  may 
use  another,  raually  reliable  method. 
For  example,  jhe  loss  corporation  may 
obtain  the  requisite  information  from 
statements  sioned  under  penalties  of 
perjury  by  the  beneficial  owners. 

(iii)  Determination  of  the  amount  of 
the  class  owned  on  any  other  day — (A) 
In  general.  On  any  day  during  the 
continuity  period  (other  than  the  plan 
date  and  the  (iiange  date),  the  loss 
corporation  nny  treat  widely-held 
indebtedness  as  being  owned  by  a  less- 
than-5-perceni  beneficial  owner  except 
to  the  extent: 

[1]  The  lossjcorporation  has  actual 
knowledge  that  the  beneHcial  owner  of 
the  indebtedness  on  that  day  is  not  a 
less-than-5-pe^cent  beneficial  owner;  or 

[2)  Paragraph  (d)(3)(iii)(B)  of  this 
section  applies. 

The  loss  corporation  must  take  into 
account  all  information  it  actually 
knows,  including  any  filing  with  the 
court  in  the  tiie  11  or  similar  case  (such 
as  a  proof  of  maim)  or  any  information 
regarding  ownership  of  its  indebtedness 
that  it  obtains  from  a  creditors' 
committee  appointed  under  11  U.S.C. 
section  1102  [mt  similar  provision). 

(B)  Period  of  ownership.  Solely  for 
purposes  of  tljis  paragraph  (d](3](iii): 

(7)  If  the  loais  corporation  has  actual 
knowledge  thf  t  a  beneficial  owner  owns 
5  percent  or  niore  of  the  class  on  any 
day  during  the  continuity  period  (other 
than  the  plan  pate  or  the  change  date), 
the  loss  corpot-ation  must  treat  the 
beneficial  owfier  as  owning  at  least  that 
much  indebtedness  until  any  later  day 
with  respect  tc  which  the  loss 
corporation  his  actual  knowledge  (or,  in 
the  case  of  thf  plan  date,  with  respect  to 
which  the  los$  corporation  determines 
under  the  optional  procedures  of 
paragraph  (d)|3)(ii)  of  this  section  or 
otherwise)  that  the  beneficial  owner 
owns  a  different  amount  of  the  class; 
and 

[2]  If  the  loqs  corporation  determines 
under  the  optional  procedures  of 


paragraph  (d](3](ii)  of  this  section  or 
otherwise  that  a  beneficial  owner  owns 
5  percent  or  more  of  the  class  with 
respect  to  the  plan  date,  the  loss 
corporation  must  treat  the  beneficial 
owner  as  owning  at  least  that  much 
indebtedness  until  any  later  day  with 
respect  to  which  the  loss  corporation 
has  actual  knowledge  that  the  beneficial 
owner  owns  a  different  amount  of  the 
class. 

If  the  loss  corporation  determines  the 
ownership  of  the  class  with  respect  to 
the  plan  date  under  the  optional 
procedures  of  paragraph  (d)(3)(ii)  of  this 
section,  the  loss  corporation  may  rely, 
for  purposes  of  this  paragraph 
(d)[3](iii)(B],  on  a  statement  received 
from  a  record  holder  to  establish  the 
identity  of  a  beneficial  owner  of  at  least 
2  percent  of  the  class  through  the  record 
holder,  and  the  amount  of  indebtedness 
of  the  class  owned  through  the  record 
holder  by  that  beneficial  owner  with 
respect  to  the  plan  date.  See  Examples  2 
and  3  in  paragraph  (d)(6)  of  this  section 
illustrating  the  operation  of  this 
paragraph  (d)(3)(iii)(B]. 

(iv)  Allocation  rules:  This  paragraph 
(d](3)(iv)  applies  to  a  loss  corporation 
that  transfers  stock  in  exchange  for 
widely-held  indebtedness  and  that 
treats  only  part  of  the  indebtedness 
owned  on  the  change  date  by  less-than- 
5-percent  beneficial  owners  as  always 
having  been  owned  by  the  same 
beneficial  owners  under  paragraph 
(d)(3)(i)  of  this  section.  In  that  case,  the 
portion  of  the  stock  consideration  that  is 
treated  as  satisfying  indebtedness 
considered  to  have  always  been  owned 
by  those  beneficial  owners  is 
determined  by  multiplying  the  total 
amount  of  stock  received  by  less-than-S- 
percent  beneficial  owners  on  the  change 
date  by  a  fraction,  the  numerator  of 
which  is  the  amount  of  the  class  treated 
as  always  having  been  owned  by  the 
same  beneficial  owners  under  paragraph 
(d)(3](i)  of  this  section,  and  the 
denominator  of  which  is  the  amount  of 
the  class  determined  to  have  been 
owned  by  less-than-S-percent  beneficial 
owners  on  the  change  date. 

(4)  Special  rule  if  indebtedness  is  a 
large  portion  of  a  beneficial  owner's 
assets — (i)  In  general.  This  paragraph 
(d)(4](i)  applies  to  indebtedness  other 
than  indebtedness  described  in 
paragraphs  (d)(4]  (ii)  or  (iii)  of  this 
section.  Indebtedness  to  which  this 
paragraph  (d)(4](i]  applies  is  not 
qualified  indebtedness  if,  on  any  day 
during  the  continuity  period: 

(A)  The  beneficial  owner  of  the 
indebtedness  has  an  ownership  change; 
and 


(B)  The  indebtedness  represents  more 
than  25  percent  of  the  fair  market  value 
of  the  total  gross  assets  of  the  beneficial 
owner  on  the  beneficial  owner's  change 
date  (excluding  any  cash  or  cash 
equivalents). 

For  purposes  of  this  paragraph 
(d)(4)(i).  the  determination  of  whether  a 
beneficial  owner  of  indebtedness  has  an 
ownership  change  is  made  under  the 
principles  of  S  1.382-2T.  without  regard 
to  whether  the  beneficial  owner  is  a  loss 
corporation  and  by  beginning  the  testing 
period  no  earlier  than  the  latest  of  the 
day  three  years  before  the  change  date, 
the  day  18  months  before  the  filing  of 
the  title  11  or  similar  case,  or  the  day  on 
which  the  beneficial  owner  acquired  the 
indebtedness. 

(ii)  Exception  for  indebtedness  owned 
by  a  beneficial  owner  of  less  than 
$100,000  of  indebtedness.  Indebtedness 
is  described  in  this  paragraph  (d)(4)(ii) 
if: 

(A)  Immediately  before  the  ownership 
change  of  the  loss  corporation,  the 
beneficial  owner  of  the  indebtedness 
owns,  in  aggregate,  indebtedness  of  the 
loss  corporation  with  a  face  amount  of 
less  than  $100,000;  and 

(B)  The  loss  corporation  does  not  have 
actual  knowledge  that  paragraph 
(d){4)(i)  of  this  section  otherwise  would 
apply  to  the  indebtedness. 

(iii)  Exception  for  widely-held 
indebtedness  owned  by  certain  less- 
than-S-percent  beneficial  owners. 
Indebtedness  is  described  in  this 
paragraph  (d)(4)(iii)  if  it  is  widely-held 
indebtedness  owned  immediately  before 
the  ownership  change  of  the  loss 
corporation  by  a  les8-than-5-percent 
beneficial  owner  that  is  not  exchanged 
for  stock  owned  by  a  5-percent 
shareholder  immediately  after  the 
ownership  change  (determined  under 
paragraph  (d)(3)(i)(B)  of  this  section). 

(iv)  Statement  fulfilling  the  duty  of 
inquiry.  Paragraph  (d)(4)(i)  of  this 
section  does  not  apply  to  indebtedness 
if  the  loss  corporation  obtains  a 
statement  signed  under  penalties  of 
perjury  by  the  beneficial  owner  stating 
that  such  paragraph  does  not  apply  to 
the  beneficial  owner  and  the  loss 
corporation  does  not  have  actual 
knowledge  to  the  contrary. 

(5)  Certain  definitions  and  operating 
rules.  For  purposes  of  this  paragraph  (d): 

(i)  Class.  The  term  class  means  all 
indebtedness  having  identical  or 
substantially  similar  terms. 

(ii)  Continuity  period.  The  term 
continuity  period  means  the  period 
beginning  on  the  day  18  months  before 
the  filing  of  the  title  11  or  similar  case 
(or  the  day  the  indebtedness  was 
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incurred,  if  later)  and  ending  with  the 
change  date. 

[ui]  Indebtedness  exchanged  for  stock 
owned  by  a  5-percent  shareho/der 
immediately  after  the  ownership 
change.  Whether  stock  exchanged  for 
indebtedness  is  owned  by  a  5-percent 
shareholder  immediately  after  the 
ownership  change  is  determined  under 
the  rules  §  1.382-2T,  except  that  stock  is 
not  treated  as  owned  by  a  5-percent 
shareholdo'  merely  because  the 
beneflcial  owner  of  the  stock  is  a 
member  of  a  public  group  that  is  treated 
as  a  5-percent  shareholder. 

(iv)  Less-thanS-percent  beneficial 
owner.  The  term  less-thanS-percent 
beneficial  owner  means,  on  any 
particular  day,  a  beneficial  owner  of  a 
class  of  widely-held  indebtedness  who 
owns  less  than  5  percent  of  the  class  on 
that  day.  The  loss  corporation  must  treat 
as  a  single  beneficial  owner  all 
beneficial  owners  that  the  loss 
corporation  actually  knows  to  be 
members  of  the  same  family  (as  defined 
in  section  287(c)(4))  or  organizations 
under  common  control. 

(v)  Orgonizatiorts  under  common 
control.  The  term  organizations  under 
common  control  means  any  group  of 
organizations  (as  defined  in  S  1.52-l(b)) 
that  would  be  treated  as  a  group  of 
trades  or  businesses  under  common 
control  for  purposes  of  §  1.52-1  if  the 
rules  of  S  1.52r-l  were  applied  without 
regard  to  whether  the  organization 
conducts  a  trade  or  business  and  the 
phrase  "more  than  50  percent"  were 
substituted  for  the  phrase  "at  least  80 
percent"  each  place  it  appears  in  9  1.52- 
1(d)(2). 

(vi)  Plan  date.  The  term  plan  date 
means  the  earliest  of: 

(A)  the  day  of  the  Hling  with  the  court 
of  the  first  plan  of  reorganization  which 
is  endorsed  by  a  creditors'  committee 
appointed  under  11  U.S.C.  section  1102 
(or  similar  provision); 

(B)  the  day  of  the  filing  with  the  court 
of  the  first  plan  of  reorganization  for 
which  a  disclosure  statement  is 
approved  by  the  court  under  11  U.S.C. 
section  1125  (or  similar  provision);  or 

(C)  the  first  day  on  which  the  loss 
corporation  has  sufficient  acceptances 
to  a  plan  of  reorganization  to  assure 
acceptance  of  the  plan  under  11  U.S.C. 
section  1126  (or  similar  provision). 

(vii)  Time  of  day  when  ownership  is 
measured.  Ownership  of  indebtedness  is 
measured  at  the  close  of  any  particular 
day  (or,  in  the  case  of  the  change  date, 
immediately  before  the  ownership 
change). 

(viij)  Transitory  ownership.  The 
transitory  ownership  of  newly  incurred 
indebtedness  by  1  or  more  underwriters 


pursuant  to  a  firm  commitment 
underwriting  is  disregarded. 

(ix)  Widely-held  indebtedness.  The 
term  widely-held  indebtedness  means 
any  indebtedness  in  registered  form 
(within  the  meaning  of  section  163(f))  if 
indebtedness  of  the  same  class  is  owned 
by  more  than  50  beneficial  owners  on 
any  day. 

(6)  Examples.  For  purposes  of  the 
following  examples,  assume  that  L  is  a 
loss  corporation  that  files  a  petition  in  a 
title  11  case  on  August  26, 1992.  In  the 
loss  corporation's  reorganization  in 
bankruptcy,  no  beneficial  owner  of 
indebtedness  becomes  a  5-percent 
shareholder  (other  than  as  a  member  of 
a  public  group).  L  has  1  class  of  widely- 
held  indebtedness  outstanding,  and  the 
total  amount  of  indebtedness  of  the 
class  outstanding  remains  the  same 
throughout  the  continuity  period. 

Exatrtph  1.  Basic  rule,  (i)  Havii^  no  other 
actual  knowledge  as  to  ownership  of  the 
class  during  the  continuity  period.  L 
determines,  under  the  optional  procedures  of 
paragraph  (d](3](ii)  of  this  section  and  based 
on  statements  wtiich  account  for  all 
beneficial  ownership  of  indebtedness,  that  all 
of  the  beneficiai  ownen  of  at  least  S  percsnl 
of  the  class  oa  )uoe  28, 1063,  the  plan  dale, 
and  March  12, 1994,  the  change  date  arc  as 
follows: 
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(ii)  Under  paragraph  (d)(3](i)  of  this  section, 
L  may  treat  tfte  lesser  tk  the  unooit  of  the 
class  owned  by  lesa-thaiv-5-percent  beneficial 
owners  on  the  plan  date  or  the  amount  so 
owned  on  the  change  date  as  always  having 
been  owned  by  the  same  beneficial  owners. 
Less-than-S-percent  beneficial  owners  own  73 
percent  of  the  class  on  the  plan  date  and  87 
percent  on  the  change  dale.  Accordingly,  L 
may  treat  73  percent  of  the  class  as  always 
owned  by  the  same  less-lhan-S-percent 
beneficial  owners  for  purposes  of  paragraph 
(dX2)  of  this  secUoB.  Whether  A.  B,  and  C 
have  owned  the  indebtedness  for  the 
requisite  period  is  determined  under  the 
general -rules  of  paragraph  (d](2)  of  this 
section. 

Exomp/e  2.  Effect  of  actaal  knowledqe 
prior  to  the  Phn  date,  (i)  The  facts  are  the 
same  as  in  Example  1.  except  that  D  claims 
beneficial  ownership  of  15  percent  of  the 
class  in  ■  filing  with  the  court  on  May  26, 
1993. 

(ii)  Paragraph  (d)(3Ui)  of  this  secUon 
requires  L  to  compare  the  amount  of  the  class 
owned  by  less-than-5-percenl  beneficial 
owners  on  the  plan  date,  the  change  date, 
and  any  other  day  daring  the  continuity 
period  Paragraph  (dK3)(iii)  of  this  section 


requires  L  to  take  into  account  its  actua' 
knowledge  (obtained  through  the  court  filing) 
that  D  owns  15  percent  of  the  class  on  a  day 
during  the  continuity  period  in  determfntng 
the  le*st  amoiMil  of  the  class  owned  on  any 
day  d«ring  the  continaity  period  (other  than 
the  pUn  date  and  the  change  date).  L  must 
aasMM  that  D  owns  at  least  15  percent  of  the 
class  after  May  26. 1903,  until  any  later  date 
with  respect  to  which  L  has  actual  knowledge 
(or.  in  the  case  of  the  plan  date,  with  respect 
to  which  L  determines  under  the  optional 
procedures  of  paragraph  [d){3)(ii]  of  this 
section  or  otherwise)  that  D  owns  a  different 
amount  of  the  class.  See  paragraph 
(d)(3)(iii)(B)  of  this  section. 

(iii)  On  May  28, 1993,  L  may  treat  85 
percent  of  the  data  as  owned  by  less-th«n-&- 
percent  beneficial  owners  l>ecau8e  L  actuatty 
knows  that  D  owns  IS  percent  of  the  class 
but  has  no  other  actual  knowledge  of  any 
other  beneficial  owner  of  at  least  5  percent  of 
the  clau.  Between  May  28.  2993,  and  the  plan 
date,  L  nutst  assume  that  D  owns  15  percent 
of  the  class  because  L  does  not  have  actual 
knowledge  to  the  contrary.  L  determines  that 
D  owns  none  of  the  class  on  the  plan  date 
under  the  optional  procedures  of  paragraph 
(d)(3)(ii)  of  this  section,  and  L  may  therefore 
assmne  that  D  is  not  a  beneficial  owner  of 
indebtedness  on  or  after  the  plan  date.  See 
paragraph  (dXSXittXB)  of  this  section. 
Because  the  73  percent  of  the  dan  owned  by 
less-than-5-perccnt  beneficial  owner*  on  tke 
plan  date  is  less  than  tke  85  percent  owned 
on  May  28. 1903,  and  the  87  percent  owned  on 
the  change  date,  L  may  tree t  73  percent  of  the 
dass  as  always  having  been  owned  by  the 
same  less-than-S-percent  benefidal  owners 
for  purposes  of  paragraph  (d)(2)  of  this 
section. 

Example  3.  Effect  of  actual  knowledge 
between  plan  dote  and  chance  date,  (f)  The 
facts  are  the  same  as  in  Example  Z  except 
that  D  claims  beneficial  ownership  of  IS 
percent  of  the  cksa  in  a  filing  with  the  court 
having  iurisdiciion  of  the  title  11  case  on 
October  7, 1993. 

(ii)  Under  paragraph  (dK3)(iii)  of  this 
section.  L  must  lake  into  account  D's  filing 
with  the  court  in  deteimining  the  least 
amount  of  the  class  owned  by  les»-than-5- 
percent  beneficial  owners.  Under  paragraph 
(d)(3)(iii)(B)  of  this  section,  absent  actual 
knowledge  to  the  contrary,  L  must  treat  A,  B, 
C  and  D  as  owning  10  percent,  &  percent.  12 
percent  and  IS  percent  of  the  class  on 
October  7, 1993.  Thus.  L  must  treat  58  percent 
of  the  dass  as  owned  by  less-than-S-percent 
beneficial  owners  on  October  7, 1993.  L 
determines  that  D  owns  none  of  the  dass  on 
the  change  date  onder  the  optional 
procedures  of  paragraph  (d](3)(ii)  of  this 
section.  Because  the  58  percent  of  the  class 
owned  by  the  less-than-5-percent  beneficial 
owners  on  October  7, 1993,  is  less  than  the  73 
percent  of  the  class  owned  on  the  plan  date, 
and  the  87  percent  owned  on  the  change  date. 
L  may  treat  58  percent  of  the  class  as  always 
having  been  owned  by  the  same  less-tiian-S- 
percent  beneficial  owners  for  purposes  of 
paragraph  (dK2)  of  this  section. 

(iii)  if  L  inquires  of  A  B.  artd  C  regarding 
their  beneficial  ownership  on  October  7, 1993, 
and  obtains  actual  knowledge  that  they  own 
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10  percent.  5  percet^t.  and  0  percent  of  the 
class  on  that  day,  i^may  take  such  actual 
knowledge,  including  D'*  tiling,  into  account 
in  determining  the  tmount  of  the  class  owned 
by  less-than-5-perci  !nt  beneficial  owners  on 
that  day.  In  that  cai  e.  L  may  treat  the  less- 
than-5-percent  bent  Ticial  owners  as  owning 
70  percent  on  that  qay.  Because  70  percent  is 
less  than  the  73  percent  owned  by  less-lhan- 
5-percent  beneficial  owners  on  the  plan  date, 
and  the  87  percent  in  the  change  date.  L  may 
treat  70  percent  of  tne  class  as  always  having 
been  owned  by  the  Bame  less-than-5-percent 
beneficial  owners  fpr  purposes  of  paragraph 
(d)(2)  of  this  sectioii. 

Example  4.  Reliaace  on  statements,  (i)  All 
of  L's  widely-held  iidebtedness  is  held  by  a 
single  record  holdei  To  identify  the 
beneficial  owners  ojf  at  least  5  percent  of  the 
class  on  the  plan  date,  L  uses  the  optional 
procedures  under  paragraph  (d)(3)(ii)  of  this 
section  and  asks  the  record  holder  for  the 
information  set  forth  in  that  paragraph.  The 
record  holder  provides  a  statement  stating 
that,  as  of  the  close  of  the  plan  date: 

(A)  A  is  a  benefioial  owner  of  40  percent  of 
the  class: 

(B)  B  is  a  beneficial  owner  of  25  percent  of 
the  class:  and  | 

(C)  There  is  no  o 
owns  at  least  2  pe 

(ii)  Except  to  the 
knowledge  to  the 
percent  of  the  class 
date  by  less-than-1 
owners. 

(iii)  Assume  the  s^me  facts  except  that,  as 
to  B,  the  record  holi|er  states  that  B  holds  25 
percent  of  the  classnn  its  books  and  records 
but  provides  no  oth^r  information  as  to  the 
ownership  of  that  21  percent  L  must  treat  the 
indebtedness  held  qy  B  as  not  owned  by  less- 
cial  owners  except  to 
se  can  establish  that 

percent  of  the  class  is 
5-percent  beneficial 

at  35  percent  of  the 
y  the  record  holder  as 
5-percent  beneficial 


ber  beneficial  owner  that 
ent  of  the  class. 
Extent  L  has  actual 
ntraiy,  L  may  treat  35 
as  owned  on  the  plan 
ercent  beneficial 


than-5-percent  ben 
the  extent  L  othei 
some  or  all  of  that 
owned  by  less- 
owners.  L  may  still 
indebtedness  held 
owned  by  less-thai 
owners. 


(7)  Effective  da 
applies  to  ovsmer 
on  or  after  Septeri 
period  ending  be^ 
corporation  may  i 


fe.  This  paragraph  (d) 
lip  changes  occurring 
iber  20, 1991.  For  the 
}re  that  day,  a  loss 
^eek  permission  by 
letter  ruling  to  apply  principles 
substantially  similar  to  the  proposed 
rules  in  determiniig  the  amount  of 
widely-held  indeltedness  that  the  loss 
corppration  may  jreat  as  having  been 
owned  by  the  same  beneficial  owners 
throughout  the  continuity  period. 


g.Ii. 


Fred  T.  Goldberg.  I^ 

Commissioner  of  In  'emal  Revenue. 

(FR  Doc.  91-22649  F  iled  9-20-91:  8:45  am| 
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26  CFR  Part  1 
[CO-045-91] 

RIN  1545-AQ08 

Regulations  Under  Section  382  of  ttie 
Internal  Revenue  Code  of  1986; 
Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards;  Public 
Hearing 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  income  tax 
regulations  (26  CFR  parts  1  and  301) 
under  section  382  of  the  Internal 
Revenue  Code  of  1986. 
dates:  The  public  hearing  will  be  held 
on  Wednesday,  November  20, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  November  6, 1991. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Building, 
room  2615, 1111  Constitution  Avenue 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Attn:  CC:CORP:T:R. 
(CO-045-91).  room  5228.  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  A.  Daniels  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  202-566-3935  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  382  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than 
Wednesday.  November  6. 1991.  and 
outlines  of  oral  comments/testimony  to 
be  presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 


for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restriction,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:15  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of  the 
Internal  Revenue. 
Dala  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  91-22648  Filed  9-20-91:  8:45  am] 
WlXmO  COOC  M30-01-M 


26  CFR  Parts  1  and  602 

[PS-229-84] 

RIN  1545-AP75 

Treatment  of  Partnership  Liabilities; 
Allocations  Attributable  to 
Nonrecourse  Uablltties:  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  treatment  of 
partnership  liabilities  and  the  allocation 
of  deductions  attributable  to 
nonrecourse  debt. 

DATES:  The  public  hearing  will  be  held 
on  Wednesday.  October  30, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Wednesday,  October  16. 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor.  7400 
Corridor.  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue  NW.. 
Washington,  DC.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service. 
P.O.  Box  7604,  Ben  Franklin  Station, 
Attn:  CC:CORP:T:R,  (PS-229-84),  room 
5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9236  or  (202)  56&-3935  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  704(b]  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appeared  in  the 
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Federal  Register  for  Friday.  December 
30. 1988.  at  page  53174  (53  FR  53174). 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than 
Wednesday,  October  16. 1991.  an  outline 
of  the  oral  comments/testimony  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
|FR  Doc.  91-22647  Filed  9-20-51;  8:45  am) 
BILUNO  CODE  M30-01-M 


26  CFR  Part  31 

[IA-224-82] 
RIN  1545-AE20 

Imposition  Of  Bacicup  Withholding  Due 
to  Notification  of  an  Incorrect 
Taxpayer  Identification  Number 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  that  relate 
to  the  requirement  for  payors  to  backup 
withhold  on  certain  reportable 
payments  due  to  notification  of  an 
incorrect  taxpayer  identification 
number.  These  amendments  affect 
payors,  brokers,  and  payees  of  certain 
reportable  payments  and  provide  them 
with  guidance  necessary  to  comply  with 
the  law.  The  t^xt  of  the  temporary 


regulations  also  serves  as  the  comment 

document  for  this  notice  or  proposed 

rulemaking. 

DATES:  The  regulations  are  proposed  to 

be  effective  on  and  after  September  1, 

1990.  Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  a  public  hearing 
scheduled  for  November  19. 1991,  at  10 
a.m.,  must  be  received  by  October  23, 

1991.  See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  conunents,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service, 
P.O.  Box  7604.  Ben  Franklin  Station. 
Attn:  CC:CORP:T:R(IA-224-82), 
Washington,  DC  20O44. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
John  M.  Coulter,  Jr.,  at  (202)  566-3928 
(not  a  toll-free  number).  Concerning  the 
hearing,  Robert  Boyer,  Regulations  Unit, 
at  (202)  377-9231  (not  a  toll-free 
number). 
SUPPtXMENTARV  INFORMATION: 

Background 

On  September  27, 1990,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (55  FR  39427.  39464) 
proposed  amendments  to  the 
Employment  Taxes  and  Collection  of 
Income  Tax  at  Source  Regulations  (26 
CFR  part  31)  relating  to  the  requirement 
under  section  3406(a)(1)(B)  of  the 
Internal  Revenue  Code  of  1986  for 
payors  to  backup  withhold  on  certain 
reportable  payments  due  to  notification 
of  an  incorrect  taxpayer  identification 
number.  Those  regulations,  published  as 
proposed  §  31.3406(d)-5.  were  issued  as 
part  of  a  comprehensive  set  of 
regulations  under  section  3406  relating 
to  backup  withholding,  published  as 
proposed  §§  31.3406-0  through 
31.3406(i)-l.  Section  31.3406(d)-5  was 
proposed  to  provide  as  final  regulations 
the  substance  of  the  rules  contained  in 
9  35a.3406-l  of  the  Temporary 
Employment  Tax  Regulations  under  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983. 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
and  clarify  the  rules  set  forth  in 
§  35a.3406-l.  This  document  proposes 
that  the  substance  of  those  amendments 
to  the  temporary  regulations  be  adopted 
as  final  regulations  under  S  31.3406(d)-5. 
For  the  text  of  the  amendments  to  the 
temporary  regulations,  see  T.D.  8365 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  amendments. 


Special  Analyses 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply  because  the  regulations 
proposed  herein  are  interpretative. 
Therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Requests  to  Appear  at  a 
Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  has  been  scheduled.  See  notice 
of  public  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  John  M.  Coulter, 
Jr.,  of  the  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting), 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  their 
development 
Fred  T.  Goldberg,  Jr., 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-22846  Filed  9-18-91;  1:58  pm| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule:  reopening  and 

extension  of  comment  period. 
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summary:  OSM  is  ai^ouocing  receipt  of 
newly-proposed  amepdnaent  language 
pertaining  to  a  June  12. 1991,  proposed 
amendment  to  the  Nirth  Dakota 
permanent  regulatory  program 
(hereinafter,  the  "North  Dakota 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  newlj|-proposed  language 
for  North  Dakota's  rules  pertains  to 
enviroimientai  data  gathering  activities 
for  coal  exploration  permits  on  lands 
designated  as  unsuitiible  for  surface 
mining  and  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Feder|il  regulations.  This 
notice  sets  forth  the  times  and  locations 
that  the  proposed  an^endment  to  North 
Dakota's  program  is  Available  for  public 
inspection  and  the  extended  comment 
period  during  which  Interested  persons 
may  submit  written  (iomments  on  the 
proposed  amendmem. 

dates:  Written  comrients  must  be 
received  by  4  pjn..  m  .d.t.,  October  &, 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  d^vered  to  Guy 
Padgett  at  the  addre^  listed  below. 
Copies  of  the  North  I)akota  program,  the 
proposed  amendment,  the  newly  revised 
language  to  the  proposed  amendment 
and  ail  written  comments  received  in 
resp<mse  to  this  nodoe  will  be  available 
for  public  review  at  Ifie  addresses  listed 
below  during  normal! business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  aewly  revised 
amendment  by  OHitarting  O^fs  Casper 
Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Stjrface  Mining 
Reclamation  and  ftrforcement  100 
East  B  Street,  room  2128,  Casper,  WY 
82601-1918,  Telepljone:  (307)  261-5776; 

Edward  J.  Englerth,  Director, 
Reclamation  Division,  Poblic  Service 
Commission.  Capilol  Building. 
Bismarck,  North  Dakota  58505-0165. 
Telephone:  (701)  224-4096. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett,  telephohe:  (307)  261-5778. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  thai  North  Dakota 
Program  I 

On  December  15,  '^80,  the  Secretary 
of  the  Interior  approted  the  North 
Dakota  program.  Geaeral  background 
information  on  the  North  Dakota 
program  including  thfe  Secretary's 
Hndings  and  the  disposition  of 
comments  can  be  found  in  the  Deceaitbef 
IS.  1980  Fedaral  Register  (45  FR  82246). 
Subsequent  actions  aonceming  North 
Dakota's  program  and  program 


IMI 


amendments  can  be  found  at  30  CFR 
934.12. 934.13. 934.15, 934.16  and  934  Ja 

n.  Prd^Mised  Amendment 

By  letter  dated  June  12. 1901 
(Administrative  Record  No.  ND-M-OlJ. 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Morth  Dakota  submitted  the 
proposed  amendment  to  the  North 
Dakota  Centiuy  Code  (NDCC)  and  the 
North  Dakota  Administrative  Code 
(NDAC)  in  response  to  OSM's  30  QFR 
732.17  notifications  of  November  17. 
1989  and  February  7. 1990 
(Administrative  Record  Nos.  ND-J-01 
and  ND-K-01,  respectively). 

The  sections  of  the  program  that 
North  Dakota  proposed  to  add  or  amend 
that  were  subject  to  review  are:  NDCC 
38-12.1.  Exploration  Data;  NDAC  43-02- 
01.  Coal  Exploration;  NDCC  38-14.^ 
Surface  Mining  and  Reclamation 
Operations;  and  NDAC  69-05.2. 
Termination  of  Jurisdiction. 

OSM  published  a  notice  in  the  June  28, 
1991  Federal  Register  (56  FR  29606) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(Administrative  Record  No.  ND-M-10). 
The  public  comment  period  ended  July 
29, 1991.  During  its  review  of  the 
amendment,  OSM  identified  some 
concerns  relating  to  the  rule  changes  at 
NDAC  43-02-01-18.1  concerning 
environmental  data  gathering  activities 
for  coal  exploration  permits  on  lands 
designated  as  unsuitable  for  surface 
mining.  OSM  notified  Nordi  Dakota  of 
the  concerns  by  letter  dated  August  29, 
1991  (Administrative  Record  No.  ND-M- 
12).  North  Dakota  responded  in  a  letter 
dated  September  11. 1991  by  submitting 
new  language  for  the  proposed 
amendment  (Administrative  Record  No. 
ND-M-13). 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  North  Dakota  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the  new 
language  submitted.  In  accordance  with 
the  provisions  of  30  CFR  732.17(h).  OSM 
is  seeking  comments  on  whether  die 
proposed  amendment  sattsHes  the 
applicable  program  apfnroval  criteria  of 
30  CFR  732.15.  If  fte  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  North  Dakota  program. 

Wtitteo  CotBiaeats 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
expianafions  in  sapport  «f  the 
commentor's  recemmendations. 


Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  wffl 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

List  of  Subiects  io  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  13, 1991. 
Raymond  L  Lowiie. 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  91-22764  Filed  9-20-81;  8:45  an] 
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DEPARTMBtT  OF  TRANSPORTATKM 

Coast  Guard 

33  CFR  Part  64 

[CGO  91-0311 

RIN2115-AD«3 

Hazards  to  Navigation 

AQENCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  Recent  statutory  amendments 
mandate  the  establishment  of  standards 
for  what  constitutes  a  hazard  to 
navigation.  The  Coast  Guard  proposes 
to  satisfy  the  Congressional  mandate  by 
revising  33  CFR  part  64  to  include  a  list 
of  factors  which  are  to  be  considered 
when  determining  whether  any 
obstruction  constitutes  a  hazard  to 
navigation  and  a  definition  for  such  a 
hazard.  Providing  a  list  of  factors  and  a 
deRnition  supplies  the  owners  of 
obstructions  with  guidelines  to  conaider 
when  evaluating  whether  an  obstruction 
is  a  hazard  to  navigation  which  requires 
marking. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (G-LRA-2/3406)  (CGD 
91-031).  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  ajn.  and  3  pjn..  Monday  through 
Friday,  except  Federal  hoUdays.  The 
telephone  numtier  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  HeJadquarters. 
FOR  FURTMCR  INFORMATION  CONTACT. 
Mr.  Frank  Parker  Navigation  Rules  and 
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Information  Branch,  U.S.  Coast  Guard 
(202)  267-0357. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  91-031)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Frank 
Parker,  Project  Manager,  and  Lieutenant 
Ralph  L.  Hetzel,  Project  Counsel,  Office 
of  ChiefCounsel. 

Background  and  Purpose 

On  two  separate  occasions,  fishing 
vessels  operating  in  the  shallow  near- 
shore  waters  of  the  Gulf  of  Mexico  have 
struck  submerged  pipelines.  In  each  of 
the  accidents,  the  product  in  the  pipeline 
was  released  and  ignited  resulting  in  an 
explosion  and  the  deaths  of  several  of 
the  crew  members.  Investigations  into 
the  accidents  found  the  previously 
buried  pipelines  to  be  exposed  above 
the  ocean  bottom. 

Congressional  concern  for  offshore 
pipeline  safety  was  first  expressed  in  a 
February  26, 1990  hearing  of  the  House 
Subcommittee  on  Coast  Guard  and 
Navigation  of  the  Committee  on 
Merchant  Marine  and  Fisheries.  A 
second  hearing  regarding  pipeline  safety 
in  the  marine  environment  was  held  by 
the  Subcommittee  on  May  16, 1990.  A 
third  hearing  on  this  subject  was  held  on 
September  11. 1990,  by  the  joint  House 
Subcommittee  on  Energy  and  Power  and 
the  Subcommittee  on  Surface 
Transportation,  This  legislative  interest 
culminated  on  October  27, 1990,  with  the 
passage  of  H.R.  4888  amending  the 


Natural  Gas  Pipeline  Act  of  1968.  the 
Hazardous  Liquid  Pipeline  Act  of  1979, 
and  the  Ports  and  Waterways  Safety 
Act  of  1972.  These  amendments  were 
signed  into  law  on  November  16, 1990 
(Pub.  L.  101-599). 

Title  33  CFR  part  64  establishes  the 
requirements  for  marking  and  reporting 
structures,  sunken  vessels,  and  other 
obstructions.  However,  part  64  does  not 
include  a  definition  of  a  hazard  to 
navigation  even  though  S  64.10-1  states 
that  sunken  vessels  or  other 
obstructions  should  be  marked 
whenever  they  constitute  a  hazard  to 
navigation.  Pub.  L.  101-599  mandates  the 
establishment  of  standards  for  the 
purposes  of  each  subsection  of  the 
Natural  Gas  Pipeline  Act  of  1968,  the 
Hazardous  Liquid  Pipeline  Act  of  1979, 
and  the  Ports  and  Waterways  Safety 
Act  of  1972,  as  amended,  for  what 
constitutes  a  hazard  to  navigation.  The 
Coast  Guard  proposes  to  satisfy  part  of 
this  Congressional  mandate  by  revising 
33  CFR  part  64  to  include  a  list  of  factors 
which  are  to  be  considered  when 
determining  whether  any  obstruction 
constitutes  a  hazard  to  navigation,  in 
general. 

Under  the  Rivers  and  Harbors 
Appropriation  Act  of  1899,  33  U.S.C.  409 
et  seq.  (hereinafter  Wreck  Act),  and  its 
implementing  regulations  with  respect  to 
marking  (33  CFR  part  64),  the  term 
"hazard  to  navigation"  has  not  been 
defined.  However,  S  64.30-1  does 
identify  factors  to  consider  in 
determining  whether  to  mark  a  sunken 
vessel  or  obstruction.  Although  the  term 
"hazard  to  navigation"  is  never 
precisely  defined,  the  same 
considerations  apply  equally  to  defining 
hazard  or  determining  whether  to  mark 
a  sunken  vessel  or  obstruction  as  a 
hazard. 

In  the  Wreck  Act's  implementing 
regulations  with  respect  to  marking, 
removal,  or  redefinition  of  a  designated 
waterway  because  of  obstructions  to 
navigation  (33  CFR  part  245),  general 
deHnitions  have  been  provided  for  both 
hazard  to  navigation  and  obstruction. 
Section  245.20  identifies  ten  factors  that 
the  Corps  of  Engineers  considers  jointly 
with  the  Coast  Guard  in  determining 
whether  an  obstruction  poses  a  hazard 
to  navigation.  Those  factors  include  but 
are  not  limited  to,  the  location  of  the 
obstruction  in  relation  to  the  navigable 
channel  and  associated  traffic  patterns, 
the  navigational  difficulties  in  the 
vicinity  of  the  obstruction,  the  depth  of 
water  over  the  obstruction,  the  type  and 
density  of  both  commercial  and 
recreational  vessel  traffic,  the  physical 
characteristics  of  the  obstruction, 
whether  the  obstruction  may  move,  the 
location  of  the  obstruction  in  relation  to 


existing  aids  to  navigation,  prevailing 
and  historical  weather  conditions,  the 
length  of  time  the  obstruction  has  been 
in  existence,  and  the  history  of  vessel 
accidents  involving  the  obstruction. 

With  regard  to  the  Wreck  Act,  the 
term  "hazard  to  navigation"  has  been 
construed  broadly.  This  broad 
construction  has  developed  because  the 
statutory  purpose  of  the  Wreck  Act  is  to 
promote  safety  of  navigation  by  the 
removal  of  wrecks;  to  prevent  unmarked 
obstructions  in  the  navigable  waters  of 
the  United  States;  and  to  prevent  any 
kind  of  obstruction  which  is  a  hazard  to 
navigation  in  navigable  channels. 

Development  of  a  definition  of  a 
hazard  to  navigation  for  regulations  to 
implement  Public  Law  101-599  should  be 
consistent  with  the  Wreck  Act  and  its 
underlying  purpose  of  promoting  safe 
navigation.  A  specific  definition  of  a 
hazard  to  navigation,  for  the  purpose  of 
this  Act,  o^ers  the  advantage  of 
predictability.  Congress,  through  Public 
Law  101-599  has  now  exercised  a 
legislative  judgement  that  a  similar 
specificity  is  also  required  in 
determining  whether  a  marine  pipeline 
is  a  hazard  to  navigation. 

Title  33  CFR  part  64,  implementing  the 
provisions  of  the  Wreck  Act,  requires 
the  reporting  and  marking  of  sunken 
vessels,  rafts  and  other  craft  that  sink  in 
the  navigable  waters  of  the  United 
States.  Part  64  does  not  require  the 
marking  and  reporting  of  other 
obstructions,  but  in  the  past  has  merely 
recommended  that  owners  report  such 
obstructions  and  mark  them  "whenever 
they  constitute  a  hazard  to  navigation." 

Discussion  of  Proposed  Amendments 

The  proposed  amendments  will 
remove  some  surplus  or  dated 
information,  amend  {  64.01-6  by  adding 
the  definitions  of  "hazard  to  navigation ' 
and  "obstruction",  make  marking 
sunken  vessels  or  rafts  clearly 
mandatory  by  changing  "should"  to 
"shall"  in  §  64.10-l(a),  make  marking  of 
submerged  pipehnes  that  are  hazards  to 
navigation  mandatory  by  adding  a  new 
§  64.10-l(d),  and  add  a  hst  of 
considerations  for  determining  whether 
an  object  is  a  hazard  to  navigation. 

The  goal  is  to  ensure  that  Part  64  is 
consistent  with  Public  Law  101-599  and 
properly  implements  the  amendments  to 
the  Ports  and  Waterways  Safety  Act. 
These  provisions  are  consistent  with 
other  regulations  (33  CFR  part  245),  and 
will  provide  the  waterway  user  and 
pipeline  owner  with  guidelines  to 
consider  when  evaluating  whether  an 
obstruction  is  a  hazard  to  navigation 
which  requires  marking.  Statutory 
requirements  already  require  the 
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marking  of  hazards  tnd  therefore  no 
new  costs  are  incuri^. 

Regulatory  Evahratien 

This  proposal  is  not  major  under 
Executive  Order  12291  and  non- 
signiGcant  under  th^  Department  of 
Transportation  Regiilatory  Policies  and 
Procedures  (44  FR  11040;  February  28. 
1979]. 

The  proposal  prov  des  guidelines  to 
consider  when  evahjating  whether  an 
object  is  a  hazard  to| navigation  which 
requires  marking.  These  guidelines 
merely  clarify  existii  ig  policy  and  the 
Coast  Guard  anticipites  that  few,  if  any. 


additional  markings 
Therefore,  the  Coast 


will  be  required. 
Guard  expects  the 


economic  impact  of  his  proposal  to  be 
so  minimal  thai  a  Re  julatory  Evaluation 
is  unnecessary. 

Small  Ealilies 

Under  the  Regulat  jry  Flexibility  Act 
{5  U.S.C.  601  et  seq.y  the  Coast  Guard 
must  consider  wheth  er  this  proposal  wiH 
have  a  significant  ec  snomic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  inclide  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  quatiw  as  "small 
business  concerns"  ijnder  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

Because  it  expectajthe  impact  of  this 
proposal  to  be  miniittal.  the  Coast  Guard 
certifies  under  5  U.S.  C.  «05{b)  that  this 


proposal,  if  adopted, 
significant  economic 


ins  no  collection 
requiijements  under  the 
Act  (44  US.C 


substantial  number  c  f  small  entities 
Collection  of  Infonoi  ition 

This  proposal  conlja 
of  information 
Paperwork  Rednctio^ 
3501  etseq.) 

Federalism 

The  Coast  Guard  i  as  analyzed  this 
proposal  in  accordai  ce  tvith  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this 
have  sufficient  feder  JismimplicatioDS 
to  warrant  the  prepa'ation  of  a 
Federalism  Assessm  'nt. 


will  not  have  a 
impact  on  a 


proposal  does  not 


Environment 

The  Coast  Guard 
environmental  impa(^t 
and  concluded  that 
performed  as  part  of 
operations  to  carry 
authority  in  the  area 
in  establishing  procel 
and  minor  fixed  aids 
Under  section  2.b.2.c 
instruction  M16475. 
categorically  excluded 


t  lis . 


cut 


qonsidered  the 
of  this  proposal 
action  is  being 
Coast  Guard 

its  statutory 
of  maritime  safety 
ures  for  floating 
to  navigation, 
of  Commandant 
.  this  proposal  is 
from  further 


environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"ADOfWSSEt." 

List  of  Subjects  in  33  CFR  PaH  64 

Navigation  (water),  Reporting  and 
recordkeeping  requtrements 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  64  as  follows: 

PART  64— MARKtNG  OF 
STRUCTURES,  SUNKEN  VESSELS 
AND  OTHER  OBSTRUCTIONS 

1.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

Authodty:  14  U.SXL  833;  33  U.S.C.  40a  1231: 
42  U.S.C.  9118:  43  U.S.C.  1333:  49  CFR  1.4«. 

2.  Section  64.01-6  is  amended  by 
adding  the  following  defmitions  in 
alphabetical  order  to  read  as  follows: 

§64.01-6    OeAnltkm  Of  tains. 


Hazard  to  navigation  means  an 
obstruction,  usually  sunken,  that 
presents  sufficient  danger  to  navigation 
so  as  to  require  expeditious,  affirmative 
action  such  as  marking,  removal,  or 
redefinition  of  a  designated  waterway  to 
provide  for  navigational  safety. 

Obstruction  means  anything  that 
restricts,  endangers,  or  interferes  witk 
navigation. 

***** 

3.  Section  64.10-1  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  [d)  before  the  note  to  read  as 
follows: 

§  64.10-1    Msrlctn^  sfid  notification 
requlrenwnts. 

(a)  The  owner  of  a  vessel,  raft,  or 
other  craft  wrecked  and  sunk  in  a 
navigable  channel  shall  mark  it 
immediately  with  a  buoy  or  daymark 
during  the  day  and  with  a  light  at  night 
The  owner  of  a  sunken  vessel  raft,  or 
other  obstruction  that  otherwise 
constitutes  a  hazard  to  navigation  shall 
mark  it  in  accordance  with  this 
subchapter. 
*        *        •        • '      * 

(d)  Owners  of  marine  pipelines  that 
are  determined  to  be  hazards  to 
navigation  shall  report  and  mark  ^e 
hazardous  portion  of  those  pipelines  in 
accordance  with  this  section. 
***** 

4.  Section  64.30-1  is  revised  to  read  as 
follows: 


§64.30-1    Dstaraitnafleneftaiardto 
navigatioa 

In  determining  whether  an  obttmction 
is  a  hazard  to  navigation  for  the 
purposes  of  marking,  the  District 
Commander  considers,  but  is  not  limited 
to,  the  following  factors: 

(a)  LocatioD  of  the  obstruction  in 
relation  to  the  navigable  channel  and 
other  navigational  traffic  patterns: 

(b)  Navigational  difficulty  in  the 
vicinity  of  the  obstruction: 

(c)  Depth  of  water  over  the 
obstruction,  fluctuation  of  the  water 
level,  and  other  hydrologic 
characteristics  in  the  area: 

(d)  Draft,  type,  and  density  of  vessel 
traffic  or  other  mariite  activity  in  the 
vicinity  of  the  obstruction; 

(e)  Physical  characteristics  of  the 
obstruction: 

(f)  Possible  movement  of  the 
obstruction: 

(g)  Location  of  the  obstruction  in 
relation  to  other  obstructions  or  aids  to 
navigation: 

(h]  Prevailing  and  historica)  weather 
concfitions; 

(i)  Length  of  time  that  the  obstruction 
has  been  in  existence; 

(j)  History  of  vessel  incidents 
involving  the  obstruction:  and 

(k)  Whether  the  obstruction  is  defmad 
as  a  hazard  to  navigation  under  other 
statutes  or  regulations. 

Dated:  August  6, 1991. 
).W.  Lockwood. 

Captain,  U.S.  Coast  Guard,  Chief,  Office  of 
Navigation  Safety  and  Waterway  Services, 
[FR  Doc.  91-22807  Filed  9-20-91:  8:45  am) 

SILUMO  CODE  4S1S-M-II 


33  CFR  Part  117 
(C6D13  91-06] 

Drawbridge  Operation  Regulations; 
Umpciua  River,  OR 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Oregoa 
Department  of  Transportation  (ORDOTj, 
the  Coast  Guard  is  considering  a  change 
to  the  regulations  governing  the  U.S.  101 
highway  bridge  across  the  Umpqua 
River,  mile  11.1.  at  Reedsport,  Oregon. 
This  change  would  require  that  at  least 
two  hour's  advance  notice  be  given  for 
opening  the  drawspan  of  this  bridge  at 
all  times.  This  proposal  is  being  made 
because  of  a  marked  decrease  in 
requests  for  bridge  openings.  This  action 
should  relieve  the  bridge  owner  of  the 
burden  of  having  a  person  constantly 
available  to  open  the  draw  and  should 
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still  provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  should  be  received  on 
or  before  November  7, 1991. 

ADORESSes:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District,  915  Second 
Avenue,  Seattle,  Washington  98174- 
1067.  The  comments  and  any  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and 
photocopying  at  915  Second  Avf>nue, 
room  3410.  Normal  office  hours  are 
between  7:45  a  jb.  and  4:15  p.m.,  Monday 
*hmugh  Friday,  except  holidays. 
Comments  may  also  be  hand-deKvered 
to  this  address. 

FOR  FURTHER  IMFORMATION  CONTACT: 

John  E.  Mikesell,  Chief,  Bridge  Section 
A  ids  to  Navigation  and  Waterways 
Management  Branch  (Telephone:  (2061 
553-5864). 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 

participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in.  the 
proposal.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received 


Drafting  Information 

The  drafters  of  this  notice  are:  Austin 
Pratt,  project  officer,  and  Lieutenant 
Deborah  K.  Schram,  project  attorney. 

Discussion  of  the  Proposed  RegolatioiM 

The  Oregon  Department  of 
Transportation  has  asked  the  Coast 
Guard  to  approve  a  change  to  the 
operating  regulations  which  would 
require  diat  vessel  operators  request 
openings  at  least  two  hours  in  advance 
of  the  time  that  they  desire  to  pass  the 
bridge.  The  records  of  the  bridige  owner 
show  that  the  bridge  has  opened  on  an 
average  once  per  week  for  the  past  Hve 
years.  If  approved,  these  regulations 
would  reduce  operational  costs  for  the 
Oregon  Department  of  Transportation 
and  still  provide  for  the  reasonable 
needs  of  navigation. 

Existing  regulations  provide  that  the 
drawspan  shall  open  on  signal  from  8 
a.m.  to  4  p.m.  Monday  through  Friday 
and  at  all  odier  times  it  shall  open  if  four 
hours  notice  is  given. 
Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 
Economic  Assessment  and  Certification 

The  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  CFR 11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 


regulatory  evaluation  is  unnecessary. 
Navigation  and  marine-related 
businesses  would  not  be  significantly 
affected  by  the  proposed  action  because 
the  present  trend  of  infrequent 
drawspan  openings  is  expected  to 
c(Kitinue  into  the  future.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  SS  CFR  Part  117 

Bridges. 

Propeaed  Regulattons 

In  consideration  of  the  foregoing,  the 

Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U5£.  490;  49  CFR  1.40:  33 
CFR1.05-l(g). 

2.  Section  117.893  is  amended  by 
revising  paragraph  (a)  to  read  at 
follows: 

iU7MS   UmpquaRlvw. 

(a)  The  draw  of  the  US  101  Bridge. 
mile  11.1,  at  Reedsport,  Oregon,  shall 
open  on  signal  if  at  least  two  hours 

notice  is  given. 

*        *        *        «        • 

Dated:  September  3, 1991. 
JXVoAach, 

Rear  Admiral  U.S.  Coaat  Guard.  Commander, 

13th  Coast  Guard  District 

[FR  Doc  91-22808  Piled  9-20-91:  B:45  am| 
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DEPARTMENt  OF  AGRICULTURE 

Public  Hearings  of  ttw  Presklent's 
Council  on  Rural  America 

agency:  Depa|-tment  of  Agriculture. 
action:  Notict  of  public  hearings. 

summary:  Th^  Under  Secretary  for 
Small  Commuaity  and  Rural 
Development,  Department  of 
Agriculture,  isjannouncing  a  series  of 


public  heari 
President's 
These  hearing! 
parties 
dates:  The  fl 
Tuesday,  Oct 
5  p.m.  The  se 
October  16. 1 


to  be  held  by  the 
incil  on  Rural  America, 
are  open  to  all  interested 


It  hearing  will  be 
per  8, 1991,  from  9  a.m.  to 
bnd  will  be  Wednesday, 
pi,  from  9  a.m.  to  5  p.m. 
Additional  hearings  will  be  announced 
in  future  publications  of  the  Federal 
Register. 

ADDRESSES:  Tie  October  8  meeting  will 
be  held  at:  Civic  Center,  300  Bibb  Street, 
Montgomery.  Alabama. 

The  Octobei  16  meeting  will  be  held 
at:  Holiday  Inr  —Airport  1301  West 
Russell  Street.  Sioux  Falls.  South 
Dakota.  (605)  336-1020. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Jennifer  Pratt.  Special  Assistant  to  the 
Council.  Offic€  of  Small  Community  and 
Rural  Developi  nent.  room  5405  South 
Building,  USD/ 1.  Washington.  DC  20250, 
(202)  382-0394. 

SUPPLEMENTAltY  INFORMATION:  The 

President's  Council  on  Rural  America 
was  establisheid  by  Executive  Order  on 
July  16. 1990.  Members  are  appointed  by 
the  President  end  include 
representatives  from  the  private  sector 
and  from  Statejand  local  governments. 
The  Council  is  Reviewing  and  assessing 
the  Federal  Gok'emmenfs  rural 
economic  development  policy  and  will 
advise  the  President  and  the  Economic 
Policy  Council  jon  how  the  Federal 
Government  can  improve  its  rural 
development  policy.  The  purpose  of  the 
hearings  is  to  8  eek  information  from 


both  development  experts  and  the 
public-at-large  which  will  help  the 
Council  develop  rural  policy,  as  is  their 
mandate. 

The  Council  will  hear  from  invited 
experts  during  the  morning  sessions,  but 
will  open  the  microphone  in  the 
afternoons  to  all  interested  parties,  on  a 
first  come,  first  served  basis.  All 
speakers  should  be  prepared  to  leave  5 
copies  of  an  executive  summary  of  their 
presentation  with  the  Council.  Written 
materials  may  be  submitted  in  person  or 
by  mail  to  the  attention  of  Jennifer  Pratt. 

The  Council  is  seeking  input  on  the 
following  issues: 

•  TheComplexity  of  Rural 
Development:  Integration  of  Human  and 
Physical  Services. 

•  Policy  Development  and 
Management. 

•  Intergovernmental  Relations. 

•  The  Issue  of  Attitudes  Which 
Inhibit  Development. 

•  Lack  of  Information  and  Knowledge 
Regarding  Rural  Problems. 

•  High-Tech  Industry. 

•  Business  Financing. 

•  Infrastructure. 

•  Traditional  (eg,  roads]  and 
Advanced  (eg.,  telecommunications). 

•  Human  Services  (eg.,  health, 
education,  etc.). 

•  Role  of  Community  Leadership. 

•  Urban/Rural  Linkages. 

•  Environmental  Issues. 

•  Technology  Transfers. 

•  Global  Market  Development  and 
Linkages. 

Dated:  September  17. 1991. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Commanity  and 
Rural  Development 

[FR  Doc.  91-22844  Filed  9-20-91;  8:45  amj 
anxmo  cooc  »4io-07-m 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Producta  Produced  or 
Manufactured  in  Pakistan 

Septeml>er  17. 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE  September  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  369-S  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Categories  613/614 
to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  53322,  published  on  December 
28, 1990;  and  56  FR  7837,  published  on 
February  26, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  17. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  24. 1990.  as  amended,  by 
the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  Thai 
directive  concerns  imports  of  certain  cotton, 
man-made  Hber.  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
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on  January  1, 1991  and  extends  through 
December  31, 1991. 

Effective  on  September  17, 1991,  you  are 
directed  to  amend  further  the  directive  dated 
December  24, 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

iimit> 

Leveis  in  Qroup  1 

3es-s« 

613/614 

433.060  MograiTW. 
14.533,123              iiquare 
matsra. 

■  Tlw  Rmits  have  not  been  adjusted  to  account  (or 
any  imports  exported  after  December  31,  1990. 

>  Category  369-S:  oniy  HIS  number 
6307.10J005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggia  D.  Taatilla 

Chairman,  Committee  for  the  /mplementotion 
of  Textile  Agreements. 
[FR  Doc.  91-22882  Filed  9-20-91;  8:45  am) 
MLLNW  COM  SStO-OR-P 


Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fil>er  Textiles  and  TextNe 
Products  Produced  or  Manufactured  in 
tl>e  Philippines 

September  17, 1991. 

AQENCr.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECnvE  date:  October  1, 1991. 

FOR  PUHTHER  INFORMATION  CONTACT. 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Philippines  is  being 
amended  to  include  coverage  of  cotton 
and  man-made  fiber  textile  products  in 
Categories  359-C/659-C.  669-P,  and 
669-0. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  41831,  published  on  August  23, 
1991  and  52  FR  11306,  published  on  April 
8,1987. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the  United 
States  for  consumption,  or  withdrawn 
fi-om  warehouse  for  consumption,  will 
meet  the  visa  requirements  set  forth  in 
the  letter  published  below  to  the 
Commissioner  of  Customs. 

Auggi9  D.  TantiHo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  17, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  April  3, 1987,  as  amended,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  which  directed  you  to 
prohibit  entry  and  withdrawal  from 
warehouse  for  consumption  in  the  United 
States  of  certain  cotton,  wool  and  man-made 
fiber  textiles  and  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel, 
produced  or  manufactured  in  the  Philippines 
for  which  the  Government  of  the  Philippines 
has  not  issued  an  appropriate  export  visa. 

Effective  on  October  1, 1991,  you  are 
directed  to  amend  further  the  April  3, 1987 
directive  to  include  coverage  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
35^-C/659-C  «,  669-P  *,  and  669-0  *, 
produced  or  manufactured  in  the  Phihppines 
and  exported  on  and  after  October  1. 1991. 
Consequently,  coverage  of  Categories  359-0/ 
659-0  *  is  amended  to  exclude  cotton  and 


■  Category  3S»-C:  only  HTS  numl>ert  6103.42.2025, 
6103.49.3034. 0104.62.1020.  6104.e9.30ia  6114.20.0046, 
eil4.20.0OS2.  e203.42.20ia  6203.42.2090.  6204.62.20ia 
6211.32.0010.  6211.32.0025  and  6211.42.0010:  Category 
ese-C  only  HTS  nunb«n  6103.230)055.  6103.43.2020, 
6103.4a2000.  6103.48.3038.  6104.63.1020.  6104.6S.100a 
6104.69.3014. 6114.30JO44.  6114.30J064.  6203.43 JOia 
6203.43.20ga  6203.49.10ia  6203.49.100a  6204.63.15ia 

6204.ee.ioia  e2iaia4ois,  6211.33.001a  6211.334)017 

and  6211.43.00ia 

*  Category  OOS-P:  only  HTS  numbers  6305.31.0010. 
63OSJ1.0020  and  6305.30.000a 

*  Category  660-O:  all  HTS  numbers  except  those 
in  Category  6eo-P. 

*  Categories  380-0:  all  HTS  numbers  except  those 
in  Cale«ori*«  3S0-C  and  3S0-S:  Catagoiy  65S-0:  all 
HTS  numbers  except  tkose  in  Categories  6Se-C 
e59-H  and  eSO-S. 


man-made  fiber  textile  products  in  3Se-C/ 
659-C  and  359-S/659-S  *  and  658-H  «. 

Textile  products  in  Categories  35e-C/659- 
C,  e69-P  and  609-O  which  are  produced  or 
manufactured  in  the  Philippines  and  exported 
from  the  Philippines  on  and  after  October  1, 
1991  must  be  accompanied  by  the  correct 
merged  category  or  the  correct  part  category 
corresponding  to  the  actual  shipment. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
Auggie  D.  TantiDo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc  91-22883  FHed  9-20-81: 8:45  am] 
BtujNO  cooc  ssio-se-^ 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  wttfi  ttw 
Government  of  India  on  Certain  Cotton 
and  Man-Made  Fiber  Textile  ProducU 

Septeml)er  17, 1991. 
AOENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECnvE  date:  September  24, 1991. 

FOR  further  information  contact: 

Jennifer  Tailarico,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quote  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPt£MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  emended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.SC.  1854). 

On  July  31, 1991  and  August  9, 1991, 
under  the  terms  of  the  Bilateral  Cotton, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  6, 1987,  as  amended,  between 
the  Governments  of  the  United  States 


*  Category  359-S:  only  HTS  numbers  6112.39.00ia 
6112.49Ana.6211.ll.20ia  6211.11.202a  6211.12.3003 
and  6211.12J006;  Category  e5&-S:  only  HTS 
numbers  eilZJl.OOia  6112J1.002a  6112-41«na 
6112.41.0020.  eil2.41.003a  8112.41  004a  6211.11.10ia 
6211.11.1020.  6211  12.1010  and  6211.121020. 

*  Category  esS-H:  only  HTS  numbers 

6so2.oo.go3a  6S04i)0.s(n5. 6so4.oa9oea  650s.9asooo. 
6505.90.60ga  6505.90.7090  and  6so5.9aaoea 
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i^nd  India,  the  United  States 
Government  requested  consultations 


snt  of  India  with 
lies  3S»-C/659-C 
rails)  and  Categories 
ind  other  nightwear). 


with  the  Govemr 
respect  to  Categoij 
(overalls  and  cove 
351/651  (pajamas  I 
respectively.  I 

The  purpose  of  jhis  notice  is  to  advise 
the  public  that,  pehding  agreement  on  a 
mutually  satisfactory  solution 
concerning  Categaries  359-C/659-C  and 
351/651.  the  Government  of  the  United 
States  has  decided  to  control  imports 
during  the  ninety-iay  periods  which 
began  on  July  31, 11991  and  extends 
through  October  2$,  1991  for  Categories 
359-C/659-C  and  August  9. 1991  through 
November  6, 1991  lor  Categories  351/ 
651. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA.  pursuant  to  the 
agreement,  may  later  establish  specific 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  con  sumption  of  textile 
products  in  Categc  ries  359-C/659-C  and 
351/651,  produced  or  manufactured  in 
India  and  exported  during  the  periods 
beginning  on  July  ^1, 1991,  in  the  case  of 
Categories  359-C/659-C:  and  August  9, 
1991,  in  the  case  oi  Categories  351/651. 
and  extending  through  December  31. 
1991,  of  not  less  than  202,356  kilograms 
(Categories  359-C/659-C)  and  44,515 
dozen  (Categories  351/651). 

Summary  mari(et  statements 
concerning  Catego  -ies  359-C/659-C  and 
351/651  follow  thi4  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  359-C/659-C 
and  351/651,  unde^  the  agreement  with 
India,  or  to  commetit  on  domestic 
production  or  availability  of  products 
included  in  these  categories,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Au^e  D.  Tantillo, 
Chairman,  Comminee  for  the 
Implementation  of  [Textile  Agreements. 
U.S.  Department  ot  Commerce. 
Washington,  DC  20230;  ATTN:  Helen  L 
LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  respohse  to  this  notice  will 
be  available  for  pdblic  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Departtnent  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC.   j 

Further  commenu  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Commit^e  for  the 
Implementation  of  Textile  Agreements 
considers  appropripte  for  further 
consideration. 


IMI 


The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  fmding  a  solution  concerning 
Categories  359-C/659-C  and  351/651. 
Should  such  a  solution  be  reached  in 
consultations  with  the  Government  of 
India,  further  notice  will  be  published  in 
the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — India 

Category  359-C/65»-C— Overalls  and 

Coveralls 

July  1991 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  man-made 
fiber  overalls  and  coveralls.  Category 
359-C/659-C,  from  India,  reached 
112,109  dozen  (415,375  kilograms)  during 
the  year  ending  in  April  1991,  two  and 
one-half  times  the  44,697  dozen  (180,087 
kilograms)  imported  a  year  earlier. 
During  the  first  four  months  of  1991, 
imports  from  India  reached  65,938 
dozen,  (233,994  kilograms)  over  two  and 
one-half  times  the  25,149  dozen  (101,900 
kilograms)  imported  during  the  same 
period  a  year  earlier,  and  92  percent  of 
their  total  calendar  year  1990  category 
359-C/659-C  imports. 

The  sharp  and  substantial  increase  in 
359-C/659-C  imports  from  India  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  cotton  and  man-made 
fiber  overalls  and  coveralls. 
U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  and  man- 
made  fiber  overalls  and  coveralls. 
Category  359-C/659-C  declined  to  1,628 
thousand  dozen  in  1990.  This  represents 
a  decline  of  31  percent  from  the  1987 
level.  The  domestic  manufacturers' 
share  of  the  market  fell  from  59  percent 
in  1987,  to  49  percent  in  1990. 
U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  cotton  and  man-made 
fiber  overalls  and  coveralls,  Category 
359-^/65*-C,  declined  from  1,658 
thousand  dozen  in  1987  to  1,453 
thousand  dozen  in  1989,  then  surged  in 
1990  to  1,728  thousand  dozen,  19  percent 
above  the  1989  level  and  four  percent 


above  the  1987  level.  Imports  continue  to 
surge  in  1991,  up  54  percent  in  the  first 
four  months  of  1991  over  the  January- 
April  1990  level.  The  ratio  of  imports  to 
domestic  production  nearly  doubled 
increasing  from  58  percent  in  1989  to  106 
percent  in  1990. 
Duty-Paid  Value  and  U.S.  Producers '  Price 

Approximately  82  percent  of  category 
359-C/659-C  imports  from  India  enter 
the  U.S.  under  HTS  numbers: 
6211.42.0010— womens'  cotton  coveralls, 
jumpsuits,  and  similar  apparel,  and 
6211.43.0010— womens'  man-made  fiber 
coveralls,  jumpsuits  and  similar  apparel. 
These  garments  entered  the  U.S.  at  duty- 
paid  landed  values  below  U.S. 
producers'  prices  for  comparable 
garments. 

Market  Statement — India 

Category  351/651- Men's  and  Boy*'  and 

Women's  and  Girls'  Cotton  and  Man-Made 

Fiber  Pajamas  and  Other  Nightwear 

August  1991 

Import  Situation  and  Conclusion 

U.S.  imports  of  men's  and  boys'  and 
women's  and  girls'  cotton  and  man- 
made  fiber  pajamas  and  other  nightwear 
Category  351/651,  from  India  reached 
96.909  dozen  in  the  year  ending  May 
1991,  83  percent  above  the  52,836  dozen 
imported  a  year  earlier.  During  January- 
May  1991  imports  of  Category  351/651 
from  India  reached  66,277  dozen,  68 
percent  above  their  January-May  1990 
level  and  95  percent  of  their  total 
calendar  year  1990  level. 

The  sharp  and  substantial  increase  in 
Category  351/651  imports  from  India  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  men's  and  boys'  and 
women's  and  girls'  cotton  and  man- 
made  flber  pajamas  and  other 
nightwear. 
U.S.  Production  and  Market  Share 

U.S.  production  of  men's  and  boys* 
and  women's  and  girls'  cotton  and  man- 
made  Hber  pajamas  and  other 
nightwear.  Category  351/651,  declined 
from  16.173  thousand  dozen  in  1987  to 
11,458  thousand  dozen  in  1990,  a  29 
percent  decline.  The  domestic 
manufacturers'  share  of  this  market  fell 
from  75  percent  in  1987  to  60  percent  in 
1990,  a  drop  of  15  percentage  points. 
U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  men's  and  boys'  and 
women's  and  girls'  cotton  and  man- 
made  fiber  pajamas  and  other 
nightwear.  Category  351/651,  increased 
from  5,360  thousand  dozen  in  1987  to 
7,726  thousand  dozen  in  1990,  an 
increase  of  44  percent.  Imports  continue 
to  increase  in  1991,  up  3  percent  in  the 
first  five  months  of  1991  over  the 
January-May  1990  level.  The  ratio  of 
imports  to  domestic  production  doubled 


Federal  Register  /  Vol.  56,  No.  184  /  Monday,  September  23,  1991  /  Notices 


47*7 


increasing  from  33  percent  in  1987  to  67 

percent  in  1990. 

Duty-Paid  Value  and  U.S.  Producers' Price 

Approximately  92  percent  of  Category 
351/651  imports  from  India  during  the 
first  five  months  of  1991  entered  under 
HTSUSA  number  6208.21.0020— 
women's  cotton  nightdresses  and 
pajamas  other  than  of  yam  dyed  fabrics. 
These  nightdresses  and  pajamas  entered 
the  U.S.  at  landed  duty-paid  values 
below  U.S.  producers'  prices  for 
comparable  nightwear. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  17, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Agreement  of  February  6, 1987,  as 
amended,  between  the  Governments  of  the 
United  States  and  India;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  September 
24, 1991,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories^  produced  or 
manufactured  in  India  and  exported  during 
the  ninety-day  periods  beginning  on  July  31, 
1991  and  extending  through  October  28, 1991, 
in  the  case  of  Categories  359-C/659-C,  and 
August  9, 1991  through  November  6, 1991,  in 
the  case  of  Categories  351/651,  in  excess  of 
the  following  limits: 


Category 

Ninety.day  Kmit  ■ 

351/651 

33,918  dozen. 

359-C/659-C  » 

145,381  kilograms. 

*  Ttie  limits  have  not  been  adjusted  to  account  lor 
any  imports  exported  after  July  30,  1991  (Categories 
359-C/659-C);  and  August  8,  1991  (Categories 
351/651). 

*  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.3034,  6104.62.1020, 
6104.69.3010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204  62.2010, 
6211.32.0010,  6211.32.0025  and  6211.42  0010;  Cat- 
egory 659-C:  only  HTS  numbers  6103.23.0055, 
6103.43.2020,  6103.49.2000,  6103.49.3038, 
6104.63.1020,  6104.69.1000,  6104.69.3014, 
6114.30.3044,  6114.30.3054,  6203.43.2010, 
620343.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.10.4015, 
6211.33.0010,  6211.33.0017  and  6211.43.0010. 

Textile  products  in  Categories  3S6-C/659-C 
and  351/651  which  have  been  exported  to  the 
United  States  on  and  after  January  1, 1991 
shall  remain  subject  to  the  Group  U  limit 
established  for  the  period  January  1, 1991 
through  December  31, 1991. 

Textile  products  which  have  been  exported 
to  the  United  States  prior  to  July  31, 1991,  in 


the  case  of  Categories  359-C/e59-C;  and 
August  9, 1991,  in  the  case  of  Categories  351/ 
651,  shall  not  be  subject  to  the  ninety-day 
limits  established  in  this  directive. 

The  conversion  factors  are  10.10  for 
Categories  359-C/659-C  and  43.5  for 
Categories  351/651. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-22864  Filed  9-20-91;  8:45  amj 
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Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Pakistan  on  Certain 
Cotton  and  Man4Aade  Fiber  Textiie 
Products 

September  17, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  September  24, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Anne  Novak,  International  Trade 
Specialist,  Ol^ce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6497.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 10/2,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  August  6, 1991,  under  the  terms  of 
the  Bilateral  Cotton,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20, 1987 
and  June  11, 1987,  as  amended,  between 
the  Governments  of  the  United  States 
and  Pakistan,  the  United  States 
Government  requested  consultations 
with  the  Government  of  Pakistan  with 
respect  to  cotton  and  man-made  fiber 
playsuits  and  sunsuits  in  Category  237. 


The  purpose  of  this  notice  is  to  adviSe 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Category  237,  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on 
August  6, 1991  and  extends  through 
November  3, 1991. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA,  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  237,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  prorated  period  beginning  on 
November  4. 1991  and  extending  through 
December  31, 1991,  of  not  less  than 
13,183  dozen. 

A  summary  market  statement 
concerning  Category  237  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  237,  under  the 
agreement  with  the  Government  of 
Pakistan,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  237,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN:  Helen  L 
LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  fmding  a  solution  concerning 
Category  237.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Pakistan,  further  notice 
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wQl  be  published  inl  tbe  Federal 
Register. 

A  descriptioa  of  the  texHie  aad 
apparel  categories  in  terms  of  HTS 
numbers  is  availably  in  liic 
CORRELATION:  TaxUle  and  Apparel 
Categories  with  tiie  Harmonized  TariS 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  Decen  ber  10, 1990]. 
Auggie  D.  Tantfflo. 

ChairmoB,  Committee  for  the  knpkmentatioa 
of  Textile  Agreements. 

Mikat  Stilewaiil    pjhi^tai* 
Catefoiy  237— Pbyadb 
AxipiWUn 

Impart  SituaUoftamfC  anchekm 

U.S.  imports  of  pifysuitfl.  sunsuits, 
wasbsuits,  and  simiiar  apparel. 
Category  237,  from  fakistan  reached 
69.135  dozen  duringjthe  year  emfing  in 
May  1991,  almost  tWo  aad  one  half  times 
the  28,381  dozen  imported  a  year  earlier. 
In  the  first  Hve  months  of  1991,  Pakistan 
shipped  60.014  dozeo.  two  and  one  haK 
times  the  23,240  dozeo  shipped  during 
the  sane  period  a  year  earlier,  and  85 
percent  above  their  total  calendar  year 
1990  level.  J 

The  sharp  and  sdUtaatial  increase  of 
Category  237  import  &om  Pakistan  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  play  Mtts.  suasuits. 
washsuits  and  sinil  ur  oppareL 
as.  ProdtKtkm  attdhhrket  Share 

U.S.  prodaction  of  playsoita.  sunsuits. 
washsuits,  and  sinatar  apparel. 
Category  237,  declined  to  1,497  tluMisand 
dozen  in  1990.  This  iefM-eseBts  a  decline 
of  39  percent  from  the  1989  level,  and  a 
42  percent  decline  foom  the  1987  level. 
The  domestic  majiufacturers'  share  of 
this  market  fell  frotii  34  percent  in  1987. 
to  25  percent  in  190(1  a  decline  of  11 
percentage  points.    1 
U.S.  Imports  aad  Impott  Peaetiution 

U.S.  imports  of  pi^ysoits.  sonsuiti, 
washsuits  and  similar  apparel  Category 
237.  declined  from  4jB02  thousand  dooen 
in  1987  to  3.835  tbou*and  dozen  in  1968. 
then  sm^d  to  4.909  thousand  dozen  in 
1990.  28  percent  above  the  1989  level 
and  0^  percent  above  the  1987  level 
Category  237  import!  continue  to 
increase  in  1991.  increasing  eight 
percent  in  the  first  five  months  of  1991 
over  the  January-May  1990  level.  The 
ratio  of  imports  to  domestic  production, 
more  than  doubled  iiicreasing  from  157 
percent  in  1988  to  32S  percent  in  199a 
Duty-Paid  Value  aad  US.  Producers '  Price 

Approximately  95  percent  of  Categoiy 
237  imports  from  Pakistan  during  the 
first  Ave  months  of  1991  entered  theU.S. 
under  HTS  numbers:  6114.20.0040— 
women's  and  girls'  knit  cotton 
washsuits.  sunsuits.  one-piece  playsuits 


and  staailar  apparel  and  6211.42i)02S — 
women's  and  girts'  woven  cotton 
washsuits,  sunsoits,  one-piece  playsnits 
and  similar  apparel.  These  garments 
entered  the  U.S.  at  duty-paid  landed 
values  below  U.S.  producers'  prices  Cor 
comparable  garments. 

Commfttee  for  tiia  ImpIementaQon  of  Taxfite 
Agraements 

September  17. 1981. 
Cosiisisuiiiiui  of  CMtons. 
Deportment  of  the  Treasury,  Wasnhxgton,  DC 
20229. 

Dear  Commissioner:  Under  the  tetaw  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31. 1986; 
pursuant  to  the  Bilateral  Cotton,  Man-Made 
Fiber.  Silk  Blend  and  Other  Vegetable  Fiber 
Textile  AgreCTnerrt,  effected  Ijy  exchange  of 
notes  dated  May  20, 1987  and  (una  11. 1987. 
as  amended  between  the  Covemineata  of  the 
LTm'ted  States  and  Pakistan;  and  in 
accordance  with  tlie  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amendedL 
you  are  directed  to  prohibit,  effective  on 
September  24. 1991.  entry  into  the  Uaited 
States  for  consumption  and  withdrawal  faoM 
waceliouse  for  coasmnptioD  of  cottoa  and 
man-made  fiber  textile  products  in  Cattfory 
237,  produced  or  manufactured  in  Pakist^ 
and  exported  during  the  ninety-day  period 
beginning  on  August  6, 1991  and  extendiag 
through  November  3, 1991.  in  exjouit  of  2AMB 
dozen  '. 

Textile  products  in  Category  237  twbish 
have  been  exported  to  the  United  States  prior 
to  August  6. 1991  shall  not  be  aublect  to  the 
limit  established  in  this  cfirective. 

Textile  products  in  Category  237  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  uruier  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(aKlKA)  prior  to  the 
effiective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonweahh  of  Puerto  Rica 

The  CoBBmittee  for  Ihe  InqtlenentatiaB  of 
Textile  Agreements  has  determined  that  this 
action  falls  withtn  tiie  foreign  afiairs 
exception  of  the  rulemaking  provisions  of  5 
U.SJ1 553(a]4l). 

SincflR^. 

AuggieD.TSBlfflo, 

Chairman.  Comnuttee  for  Ae  Implementation 
of  Textile  Agreements. 

[FR  Doc  in-228»l  Piled  »-2(V«l;  8^«5  aa>] 

BNJJNQ  COOe  )B»«iVr 


COMyOOITY  RmJRES  TRADINQ 
COMMISSION 

New  York  Cotton  Excttaage  Proposed 
Worfd  Cotton  "A"  Index  Future*  and 
Futures  Option  Cootracts 

agency:  Commodity  Fahires  Tratfing 

Commission. 

action:  Notice  of  availability  of  fte 

terms  and  conditions  of  proposed 

commodity  futotes  and  i\itures  option 

contracts. 


•ThelWlhMMtkM 
any  mftrf»  axporteil  tUtt 


I*  acoaoiit  Hdt 
LUH. 


:  The  FJew  York  Cotton 
Exchange  (NYCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  world  cotton  "A"  index 
futures  and  as  a  contract  market  in 
world  cotton  "A"  index  futures  options. 
The  Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regalation 
140.96.  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  most  be  received  on 
or  before  October  23, 1901. 
ADDRESSES;  Interested  persons  should 
submit  their  riews  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  t>e  made  to  the  NYCE 
world  cotton  "A"  index  fiitiffes  contract 
or  the  worid  cotton  "A"  index  option 
contract. 

FOR  FURTHER  INFORMATrON  CONTACT: 

Please  contact  Fred  Linse  of  the  Division 
of  Economic  Anal3r8is.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington,  DC  20581. 
telephone  202-254-7303. 
SUPPI^MENTARY  INFORMATION:  The 
proposed  futures  contract  provides  for 
cash  settlement  based  on  a  five-day 
average  value  of  the  "A"  index.  The  "A" 
index  is  published  by  Cotlook,  Ltd.,  and 
it  is  desi^ied  to  reflect  the  value  of 
cotton  in  northern  Europe  representing 
12  specified  growths  with  a  base  quality 
olniiddling  1  3/32".  Copies  of  the  terms 
and  concfitions  of  tlie  proposed 
cootracts  will  be  airailablie  for 
inspection  at  the  OfBce  of  the 
Secretariat,  Commodity  Futures  Trading 
Commissioa  2033  K  Street  NWn 
Washington.  DC  20591. 

Copies  of  the  terms  and  conditions 
can  be  obtained  through  the  OCRce  of 
the  Secretariat  by  mail  at  the  same 
address,  or  by  telephone  at  202-254- 
6314. 


JMI 
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The  materials  submitted  by  the  NYCE 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
application  for  designation  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  September 
17. 1991. 
Gerald  Gay, 
Director. 

[FR  Doc.  91-22756  Filed  9-20-91;  8:45  am] 
MLUNQ  CODE  USI-OI-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

Inland  Waterways  Users  Board 
Meetings 

agency:  Department  of  the  Army.  DOD. 
subaqency:  Corps  of  Engineers. 
action:  Notice  of  open  meeting. 

summary:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  (92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Inland  Waterways 
Users  Board. 

Date  of  Meeting:  October  22, 1991. 

Place:  Portland  Marriott  Hotel.  1401  SW. 
Front  Avenue,  Portland,  Oregon  97201,  (Tel. 
(800)-28&-9290). 

Time:  8:30  am  to  5  pm. 

Proposed  Agenda: 

AM  Session 

8:30    Registration. 

Business  Session. 
9 — Administrative  Announcements. 

— Chairman's  Call  to  Order. 

— Executive  Director's  Comments. 

— Approval  of  Prior  Meeting  Minutes 
9:30    Trust  Fund  Analysis. 

10  Report  on  Corps  Investment  Needs 
Survey. 

10:30    Brealc. 

11  Discussion  on  Investment  Needs. 

12  Lunch. 

PM  Session 

Presentation  of  Information  to  the  Board 
1:30    Columbia/Snake  Rivers — Future 
Needs. 

2  Winfield  LAD — Hazardous  and  Toxic 

Waste  Update. 
2:30    Break. 

3  Annual  Report  Recommendations. 


4  Public  Comment  Period. 

5  Instructions  to  Board  Staff/ Adjourn. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

For  further  information,  contact:  Mr. 
David  B.  Sanford,  Jr.,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECW-P, 
Washington,  DC  220314-1000  at  (202) 
272-0146. 
Hugh  F.  Boyd  01, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 
[FR  Doc.  91-22818  Filed  9-20-91:  8:45  am] 

MLUNQ  CODE  S71«»-W-« 


Department  of  the  Arniy 

MTMC  Policy  for  Fuel  Related  Carrier 
Rate  Changes 

AQENCY:  Military  Traffic  Management 
Command  (MTMC),  DOD. 
action:  Proposed  policy  for  acquiring 
fuel  related  carrier  rate  adjustments. 

summary:  The  Military  Traffic 
Management  Command  (MTMC),  on 
behalf  of  the  Department  of  Defense 
(DOD)  intends  to  establish  a  policy  for 
fuel  related  carrier  rate  data  changes  on 
solicited  and  unsolicited  line-haul 
tenders  of  freight  and  household  goods 
in  all  participating  modes  pursuant  to 
DOD  Regulation  5160.53  and  5  USC 
(b)(2). 

Written  provision  will  be  made  in 
MTMC  regulations  and  solicited  tender 
agreements  for  fuel  related  rate 
adjustment  increases  during  periods  of 
fuel  price  shocks.  Fuel  price  shocks  will 
be  categorized  as  either  (1)  Phase  I 
(Brief/Moderate)  during  which  fuel 
prices  rise  significantly  but  return  to 
normal  range  in  twelve  weeks  or  less  or 
(2)  Phase  II  (Protracted  Extreme)  during 
which  fuel  prices  increase  significantly 
or  remain  at  high  levels  for  more  than 
twelve  weeks.  Price  fluctuations  will  be 
measured  by  changes  in  the  ICC  diesel 
fuel  price  survey  or  other  appropriate 
survey. 

The  policy  will  apply  to  all  domestic 
line-haul  portions  of  carrier  tenders, 
whether  a  shipment  is  domestic 
(interstate  or  intrastate)  or  international 
in  nature. 

The  primary  objective  of  this  policy  is 
to  obtain  the  quality  and  quantity  of 
service  to  DOD  while  permitting 
avenues  of  relief  for  carriers  faced  with 
an  unforeseeable  and  substantial 
increase  in  fuel  cast  subsequent  to  their 
rate  filing. 

DATES:  Comments  must  be  received  on 
or  before  October  23, 1991. 


POn  FURTHER  INFORMATION  CONTACT 

Mr.  Leonard  Wright,  MTIN-NG, 
Domestic  Freight  (703)  756-1585,  Mr. 
Henry  Spieler.  MTPP-CD,  Domestic 
Personal  Property  (703)  756-1190,  or  Mr. 
Melvin  Williams,  MTPP-CI. 
International  Personal  Property  (703) 
756-2383,  Military  Traffic  Management 
Command,  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050. 

Policy 

Written  provision  will  be  made  in 
MTMC  regulations  and  solicited  tender 
agreements  for  fuel  related  rate 
adjustment  increases  during  periods  of 
fuel  price  shocks  (sudden,  unexpected 
and  sharp  increases  in  fuel  prices).  The 
policy  will  apply  to  the  unsolicited  and 
solicited  line-haul  tenders  of  freight  and 
household  goods  carriers  by  all 
participating  modes.  Unsolicited  tenders 
are  submitted  by  freight  carriers  to 
MTMC  under  the  voluntary  Tender 
Program  for  freight;  solicited  tenders  are 
requested  by  MTMC  and  include 
tenders  submitted  under  the  Freight 
Guaranteed  Traffic  program  and  the 
Domestic  Household  Goods  program. 
The  policy  applies  to  all  domestic  line- 
haul  portions  of  carrier  tenders,  whether 
a  shipment  is  domestic  (interstate  or 
intrastate)  or  international  in  nature.  It 
does  not  apply  to  passenger  carriers. 
Rate  adjustments  will  be  allowed 
according  to  the  following  general 
guidelines: 

1.  A  two-phased  approach  would  be 
used.  Phase  I  applies  to  brief/moderate 
fuel  price  shock  situations  lasting  up  to 
12  weeks  in  duration.  Phase  II  applies  to 
protracted  shock  situations  exceeding  12 
weeks  in  duration  or  shocks  of  extreme 
severity. 

2.  Phase  I  (Brief/Moderate  Shock): 
MTMC  will  consider  implementation  of 
Phase  I  policies  when  fuel  prices 
increase  15  percent  or  more  (as 
measured  by  changes  in  the  ICC  diesel 
fuel  prices  survey  or  other  appropriate 
survey)  during  a  fuel  shock  lasting  up  to 
12  weeks  in  duration. 

a.  Unsolicited  Tender  Programs: 
MTMC  will  allow  reduced  notification 
time  for  carriers  to  file  temporary  fuel 
related  rate  adjustments  on  unsolicited 
tenders.  MTMC  will  specify  notice 
requirements,  rate  adjustment  frequency 
and  termination  dates  and  extended  or 
cancel  termination  dates  as  it  deems 
necessary.  Carriers  making  adjustments 
will  be  required  to  issue  blanket  tenders 
for  fuel  related  adjustments  instead  of 
submitting  supplemental  tenders  on  a 
per  tender  basis.  Retroactive  effective 
dates  will  not  be  permitted.  Rate 
adjustments  will  apply  to  shipments 
picked  up  on  or  after  the  effective  date 
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of  ^e  adjustment  and  remain  in  effect 
until  cancenetf. 

b.  Solici^ed  Teitd<  rftugiauia:  Fnef 
rate  adfoatments  on  golicited  rate 
programs  wrff  not  b< !  permftted  (furtng 
Phase  F  brief/ model  ste  fuel  price 
shocks. 

3.  Pfcese  II  fProfrapted/Exft•eTne^  If  (fie 
fuel  price  shock  excee<ls  25  percent  (as 
measured  by  chonyij  in  the  ICC  diesel 
fuel  survey  or  other  appropriate  survey), 
or  if  a  fuel  price  shock  of  at  least  15 
percent,  but  less  thati  25  percent, 
exceeds  12  weeks  in  duration,  MTMC 
wilt  consider  miptei^ntation  of  Phase  II 
policies.  I 

a.  Unsoticited  Teijder  Progrmm:  As 
under  ntaae  I,  MTNIC  will  coTTtinae  to 
consider  sMowing  p^odic  carriet  fuel 
related  rsrte  adjwstinnrts,  MTMC  wilf 
extend  or  cancel  rate  adjustment 
termination  dates  am  it  deems  necessary. 

b.  Sididted  Tender  Pro-ams:  Upon 
implementattoD  of  Pbase  U.  MTMC  wifi 
consider  prescribinHfcR)  rate 
adJDBtneati  on  solioiled  tenders. 
Prescribed  rate  adpi^tiaents  will  be 
establislKd  kx  different  nodes  and.^ 
where  necessary,  ty^  ol  rates.  e.g.  less 
than  a  tnrckhjad  (LTl),  trnckload  (TL^ 
etc..  using  a  metbodillagy  developed  by 
MTMC  and  the  best  Ufomaittiio 
available.  There  wil^  be  no  diange  is 
existing  carrier  ra 

4.  Termination:  MtMC  wiU  consider 
termination  of  fuel  rtte  adjustments 
allowed  under  Phaa^  I  when  fuel  prices 
(as  measured  by  changes  in  the  ICC 
diesel  fuel  price  aunijey  or  other 
appropriate  snrvey)  fall  below  tbe  15 
percent  level.  Tenmilation  of  Phase  II 
will  be  considered:  (il  Wbe»  fuel  prices 
fall  beiow  the  25  pertent  level  du^ig 
shocks  laatiog  12  weeks  or  less.  (2)  wfaes 
fuel  prices  fall  below  15  percent  during 
shocks  exceeding  12, weeks  ia  duratioa 
For  newly  solicited  i^e  anaogement*  or 
cycles,  MTMC  will  riUin  the  option  of 
allowing  or  not  allowiog  existing  fuel 
adjustments  to  be  aftoiied. 

5.  Advance  Notifimtion:  Whenever 
possible,  MTMC  will  provide  advance 
notification  to  the  Dafense  Logistics 
Agency  and  the  Services  of  fuel  rate 
adjustments  for  both  solicited  and 
unsolicited  rates.  Advance  uotificatioa 
may  not  be  feasible  in  some  emergency 
situations. 

CHscusaioB 

Fuef  price  shocks  ^re  emergency 
situations  characterited  by  sudden, 
unexpected  and  sharp  increases  in  fiiel 
prices  requiring  consfderafioa  of 
temporary  rate  relief  for  carriers.  For  the 
purposes  of  this  poficy,  shocks  are 
either  fl)  Dri'ef/Mod^rate  Shocks  during 
which  fuel  prices  riaa  significantly,  but 
return  to  their  normal  range  within  a 


period  of  twelve  weeks  or  less,  or  (2) 
Protracted/Extreme  Shocks  in  wbicb 
fuel  prices  increase  significantly  or 
remain  at  high  levels  for  more  than 
twelve  weeks.  The  primary  objective  of 
this  poficy  ts  (o  maintain  the  quantity 
and  quality  of  service  to  DOO  while 
permitting  aveiujes  of  relief  for  carriers 
faced  with  an  unforeseeable  and    - 
substantial  increase  in  fuel  cost 
subsequent  to  tbeir  rate  filing.  The 
intention  is  to  provide  the  flexibility 
needed  to  accommodate  botk  types  of 
fuel  price  shocks,  provide  individual 
carriers  reasonable  relief  bxjm 
unforeseeable  and  sudden  increases  in 
fuel  costs  and  minimize  additional 
administrative  workload.  Unsolicited 
rates,  which  normally  can  be  cancelled 
on  SO-days  notice,  are  similar  to  "spot 
bids"  for  onetime  requirements  and 
reflect  short  term  cost  considerations. 
Carriers  that  provide  unsolicited  rates 
normaUy  kave  not  bait  any  significant 
cushion  into  their  rates  to  absorb  foel 
shocks.  The  reduetioa  in  the  notice 
requiremeiUs  wi&  aUow  carriers  to 
adjust  tlieii  individually  determined 
competitive  rates  to  maintain 
compensatory  rate  levels.  They  may  be 
allowed  relief  under  both  brief/ 
moderate  and  protracted/ extreme  sbock 
situatrons.  Carriers  that  provide  raters 
under  solicited  rate  programs,  which 
include  NfTMCs  Guaranteed  Traffic  and 
Personal  Ptoperty  programs,  are 
established  for  periods  from  six  to 
eighteen  months  or  more.  Carriers 
participating  in  these  prograais  are 
presumed  to  have  submitted  long-term 
rates  that  consider  the  risk  of  brief/ 
moderate  sbock  situations.  It  is  deemed 
reasonable  to  bmit  relief  to  carriers 
under  solicited  tender  programs  to 
protracted/extresBC  shock  situations. 
MTMC  prescription  of  fuel  rate 
adjustraesta  for  sohcited  tender 
pro^aras  will  help  maintain  stability  in 
these  prograns.  Tbe  policy  also  clarifies 
when  teraiaatioo  of  fuel  rate 
adjusteents  vroald  be  considered  by 
MTMC  Tbis  policy  does  not  apply  to 
passenger  carriers  since  they  are  at 
miniaum  finandai  risk  because  of  the 
nature  of  the  MTMC  passenger  traffic 
programs.  These  programs  rely  primary 
on  separate  "spot  bids"  for  eacb 
movement  or  Contact  City  Pair  pregrani 
that  aBows  one-time  price  adiustment 
after  the  fits*  six  months  of  the  one-year 
contract. 
|ohn  O.  Roach»  11, 

Department  Liaison  Officer  with  tbe  Federal 

Register. 

[FR  Doc.  91-22819  Filed  9-20-91;  8:45  am] 

BILUMQ  COOe  S710-0«-» 


DafewM  Logltio  Agiwcy 


Privacy  Act  of  tt74;  I 
Matching  Program  Bstw— n  Mm  IMImI 
States  Postal  Sarvico  and  Mm 
Department  of  Defense 

AOiNCV:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency. 
Department  ot  Defease. 

ACTION;  Notice  of  a  computer  matching 
program  between  ttie  United  States 
Postal  Service  (USPSJ  and  the 
Department  of  Defense  fDoD7  for  pubhc 
comment.  \ 

summary:  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552a],  is  hereby 
giving  constructive  notice  in  lieu  oif 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
0PM  and  DoD  that  their  records  are 
being  matched  by  computer.  Tbe 
purpose  of  the  match  is  to  identify 
regular  officer  military  retirees  who  ate 
USPS  employees  subject  to  a  Umitation 
on  the  amoont  of  military  retired  pay 
they  can  receive. 

DATES:  This  proposed  acticn  wiB 
become  effective  October  23, 1991.  and ' 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary  determination 
or  if  the  OfDce  of  Management  and 
Budget  orCbngress  objects  thereto.  Any 
public  comment  must  be  received  before 
the  effective  date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office.  400 
Army  Navy  Drive,  Room  20&,  Arlington, 
VA  22202-2884.  Telephone  (703)  614- 
3027. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552al.  the 
DoD  and  USPS  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  to 
identify  regular  officer  mifitary  retirees 
who  are  USPS  employees  and 
improperly  receiving  amounts  of  military 
retired  pay  beyond  the  limitatica 
provided  for  by  law. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  i»  the  most  efficient,  effective 
and  expedrtioxra  method  of  obtaining 
and  processing  the  information  seeded 
to  determine  whether  employees  are 
receiving  compensation  in  excess  of  that 
permitted  under  tbe  dual  compensation 


Fedeft  Regigtat  /  Vol.  56.  No.  184  /  Monday.  September  23.  1991  /  Noticei 


47M1 


and  pay  cap  restrictions.  The  principal 
alternative  to  using  a  computer 
matching  program  for  identifying  such 
employees  would  be  a  manual 
comparison  of  all  records  of  retired 
regular  military  officers  %yith  the  records 
of  all  USPS  employees. 

Periodic  matches  of  this  type  have 
been  accomplished  since  1984.  The 
results  for  19B8  identified  $300000  in 
overpaid  benefits  involving  dual 
compensation  and  pay  cap  restrictions. 

By  comparing  the  data  received 
through  this  matching  program  on  a 
recurring  basis,  USPS  and  DoD  will  be 
able  to  make  timely  and  accurate 
adjustments  in  benefits.  The  matcfiing 
program  \yill  prevent  or  correct 
overpayment,  fraud  and  abuse,  thus 
assuring  proper  benefit  payments. 

Computer  matching  appeared  to  be 
the  most  efficient  and  effective  manner 
to  accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  USPS  and  DoD  is 
available  upon  request  to  the  public 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Records 
O^icer,  United  States  Postal  Service, 
Washington,  DC  20260-5010. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19, 1980. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  and  an  advance  copy 
of  this  notice  was  submitted  on  July  15, 
1991,  to  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,"  dated 
December  12. 1985  (50  FR  5273a 
December  24. 1985).  This  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
elective  until  that  review  period  has 
elapsed. 


Da<ed.  September  18, 1991. 
LMByiMim. 

Alternate  OSD  IWerai  Reguter  Liaison 
Officer,  Department  of  DefiBnae. 

Computer  Matching  Program  Between 
the  United  States  Postal  Service  and  the 
Department  of  Defense  for  Verification 
and  Contbraing  CompUance  With 
Statutory  Requirements  (Pay  Cap/Dual 
Compensation) 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are: 
United  States  Postal  Service  (USPS)  and 
the  Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD).  The  USPS  is  the  source  agency, 
i.e.,  the  agency  disclosing  the  records  for 
the  purpose  of  the  match.  The  DMDC  is 
the  specific  recipient  agency  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  matching  agreement  is  to  identify 
regular  officer  military  retirees  who  are 
USPS  employees  subject  to  a  limitation 
on  the  amount  of  military  retired  pay 
they  can  receive. 

DoD  has  responsibility  for  ensuring 
that  regular  military  officer  retirees  who 
are  also  civilian  employees  of  the 
Federal  government  do  not  receive 
compensation  in  excess  of  the  legislated 
maximum  amounts  and  ensuring  that  the 
correct  amount  of  dual  compensation  is 
subtracted  from  retired  pay. 

Based  on  experience  and  a  cost 
benefit  analysis,  USPS  and  DMDC 
expect  a  computer  matching  program  is 
the  most  effective  and  expedient  way  to 
identify  individuals  who  are  receiving 
more  retirement  pay  than  permitted 
under  dual  compensation  and  pay  cap 
restrictions.  Yearly  savings  of  $300,000 
in  military  retired  pay  are  anticipated  by 
the  DoD. 

DMDC  expects  to  continae  to  find 
individuals  who  are  receiving 
overpayment  beyond  dual  compensation 
and  pay  cap  restrictions. 

By  comparing  the  data  received 
through  this  matching  program  on  a 
recurring  basis,  DoD  will  be  able  to 
make  timely  and  accurate  adjustments 
in  military  retirement  pay.  Tlie  matching 
program  will  prevent  or  correct 
overpayment  fraud  and  abuse,  thus 
assuring  proper  benefit  payments. 

Periodic  matches  conducted  since 
1984  have  resulted  in  the  identification 
of  numerous  improper  payments  and 
recovery  of  millions  of  dollars.  Without 
a  matching  program,  both  agencies 
would  have  to  rely  on  voluntary 
reporting  by  their  beneficiaries.  This 
would  be  an  inadequate  means  of 
keeping  records  accurately  updated  to 
prevent  overpayment. 


The  computer  matching  program  is  an 
efficient  and  nonobtrusive  method  of 
determining  if  individuals  are  receiving 
prohibited  or  erroneous  military 
retirement  pay  from  the  DoD. 

C  Authority  for  conducting  the  match: 
It  is  DoD's  responsibility  to  monitor 
regular  officer  military  retirees  who  are 
civilian  Federal  employees  as  to  their 
military  retirement  entitlements  under 
title  5  U.S.C.  5532. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974.  as  amended.  5  U.S.C  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  This  match  will  involve  the  USPS 
record  system  identified  as  USPS 
050.020.  "Finance  Records — Payroll 
System",  last  published  in  the  Federal 
Register  at  54  FR  43667  on  October  26, 
1989,  and  amended  at  55  FR  20554  on 
May  17, 1990.  The  notice  contains  an 
appropriate  routine  use  for  the  release 
of  these  records  for  this  purpose.  The 
USPS  file  contains  information  on 
approximately  850.000  current  USPS 
employees. 

2.  The  DoD  system  of  records  is 
S322.10  DLA-LZ.  "Defense  Manpower 
Data  Center  Data  Base",  published  at  56 
FR  19838  (April  30  1991).  Information 
obtained  as  a  result  of  the  match  will  be 
disclosed  internally  within  the  DoD  to 
the  military  finance  centers.  The  DMDC 
files  contain  information  on  1.6  milHon 
retired  military  members. 

E.  Description  of  computer  matching 
program:  DMDC  will  compare 
information  from  the  USPS  file  with 
retired  military  pay  files  concerning 
individuals  potentially  subject  to  dual 
compensation  and/or  pay  cap 
limitations. 

The  USPS  file  exfract  contains  the 
name.  Social  Security  Number,  annual 
salary  rate  (but  not  actual  earnings), 
occupational  title,  work  address,  and 
work  schedule  (full  time,  part  time, 
intermittent). 

The  data  elements  to  be  used  from  the 
DMDC  files  are  Social  Security  Number, 
name,  fan  code,  date  of  retirement,  VA 
offset,  combat-related  injury  flag, 
service,  monthly  retired  pay  amount  and 
pay  status. 

Records  matching  on  the  Social 
Security  Number  where  the  combined 
income  exceeds  the  maximum  allowed 
by  law  will  be  sent  to  the  applicable 
Defense  Finance  and  Accounting 
Service  centers  to  determine,  based  on  a 
review  of  hard  copy  records,  if  further 
action  is  needed. 

The  finance  center  will  screen  the 
initial  data  to  rule  out  matched 
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individuals  who  a  re  properly  receiving 
monies.  The  partii  is  agree  that  the 
occurrence  of  a  m  jtch  (when  a  name 
appears  on  DMDC  's  files  and  USPS's 
files]  is  not  conclusive  evidence  that  any 
illegality  has  occurred;  rather  the  match 
is  an  indication  that  further  examination 
in  the  matter  is  wi  irranted.  The  finance 
center  will  verify  ihe  match  results  by 
reviewing  the  inJFormation  in  the  actual 
case  file  before  ary  adverse  action  is 
taken. 

Each  individual  identified  as  receiving 
unjustified  benefits  will  be  afforded  all 
applicable  due  process  standards 
including,  but  not  limited  to,  being  given 
an  opportunity  to  contest  the  fmdings 
and  proposed  actibns.  Benefits  or 
payments  will  notibe  suspended  or 
reduced  pending  axpiration  of  a  35-day 
notification  and  response  period. 

F.  Inclusive  datfs  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Manager  lent  and  Budget  and 
Congress.  If  no  ob  ections  are  raised  by 
either,  and  the  mapdatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Raster  notice  with  no 
significant  advers4  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  fhefi  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  d<  ita  30  days  after  the 
date  of  this  publis  led  notice  at  a 
mutually  agreeabl ;  time  and  may  be 
repeated  no  more  han  twice  a  year. 
Under  no  circumsl  ances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  \  /aived.  By  agreement 
between  USPS  ami  DoD,  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  wit!  an  option  to  renew 
for  12  additional  months  unless  one  of 
the  parties  to  the  i  greement  advises  the 
other  by  written  n  quest  to  terminate  or 
modify  the  agreen  ent. 

G.  Address  for  i  sceipt  of  public 
comments  or  inqu  ries:  Director, 
Defense  Privacy  C  ffice,  400  Army  Navy 
Drive,  room  205.  Arlington,  VA  22202- 
2884.  Telephone  (703)  614-3027. 

[FR  Doc.  91-22827  Fifed  9-20-91;  8:45  am] 
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Privacy  Act  of  19T4;  Computer 
Matching  Program  Between  the  United 
States  Postal  Service  and  the 
Department  of  D^ense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency. 
Department  of  Deiense. 


action:  Notice  of  a  computer  matching 
program  between  the  United  States 
Postal  Service  (USPS)  and  the 
Department  of  Defense  (DoD)  for  public 
comment. 

summary:  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552a),  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
USPS  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  delinquent  debtors  of  the 
USPS  who  are  current  or  former  Federal 
employees  or  military  members 
receiving  Federal  salary  or  beneHt 
payments  and  indebted  and  delinquent 
in  their  payment  of  debts  owed  to  the 
United  States  Government  under  certain 
programs  administered  by  DoD  so  as  to 
permit  the  DoD  to  pursue  and  collect  the 
debt  by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

DATES:  This  proposed  action  will 
become  effective  October  23, 1991,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary  determination 
or  if  the  Office  of  Management  and 
Budget  or  Congress  objects  thereto.  Any 
public  comment  must  be  received  before 
the  effective  date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  400 
Army  Navy  Drive,  room  205,  Arlington, 
VA  22202-884.  Telephone  (703)  614-3027. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DoD  and  USPS  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection  from  defaulters  of 
obligations  held  by  DoD  under  the  Debt 
Collection  Act  of  1982.  The  match  will 
yield  the  identity  and  location  of  the 
debtors  within  the  USPS  so  that  DoD 
can  pursue  recoupment  of  the  debt  by 
voluntary  payment  or  by  administrative 
or  salary  offset  procedures.  The  parties 
to  this  agreement  have  determined  that 
a  computer  matching  program  is  the 
most  efficient,  effective  and  expeditious 
method  for  accomplishing  this  task  with 
the  least  amount  of  intrusion  of  personal 
privacy  of  the  individuals  concerned.  It 
was  therefore  concluded  and  agreed 
upon  that  computer  matching  would  be 
the  best  and  least  obtrusive  manner  and 


choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  USPS  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Records 
Office,  United  States  Postal  Service. 
Washington,  DC  20260-5010. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19. 1989. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  and  an  advance  copy 
of  this  notice  was  submitted  on  August 
5, 1991,  to  the  Committee  on 
GQvemment  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,"  dated 
December  12, 1985  (50  FR  52738.     • 
December  24, 1985).  This  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  has 
elapsed. 

Dated:  September  18, 1991. 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Computer  Matching  Program  Between 
the  United  States  Postal  Service  and  the 
Department  of  Defense  for  Debt 
Collection 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are: 
United  States  Postal  Service  (USPS)  and 
the  Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD).  The  USPS  is  the  source  agency, 
i.e.,  the  agency  disclosing  the  records  for 
the  purpose  of  the  match.  The  DMDC  is 
the  specific  recipient  or  matching 
agency,  i.e.,  the  agency  that  actually 
performs  the  computer  matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate 
delinquent  debtors  who  are  current  or 
former  Federal  employees  or  military 
members  receiving  any  Federal  salary  or 
benefit  payments  and  indebted  and 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  certain  programs  administered  by 
DoD  so  as  to  permit  DoD  to  pursue  and 
collect  the  debt  by  voluntary 
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repayments  or  by  administrative  or 
salary  offset  procedures  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982. 

C.  Authority  for  conducting  the  match: 
The  legal  authority  for  conducting  the 
matching  program  is  contained  in  the 
Debt  CollectioB  Act  of  1982  (Pub.  L  97- 
365).  31  U.S.C.  Chapter  37.  Subchapter  I 
(General]  and  Subchapter  II  (Gaims  of 
the  United  States  Government).  31 
U.S.C.  3711  Collection  and  Compromise, 
31  U.S.C  3716-3718  Administrative 
Offset.  5  U.S.C  5514  Installment 
Deduction  for  Indebtedness  (Salary 
Offset);  10  U.S.C.  136,  Assistant 
Secretaries  of  Defense,  Appointment 
Powers  and  Duties;  Section  206  of 
Executive  Order  11222;  4  CFR  Chapter  II. 
Federal  Claims  Collection  Standards 
(General  Accounting  Office — 
Department  of  Justice);  DoD  Instruction 
7045.18.  Collection  of  Indebtedness  due 
the  United  States  (32  CFR  part  90). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  This  match  will  involve  the  USPS 
record  system  identified  as  USPS 
050.02a  "Finance  Records— Payroll 
System",  last  published  in  the  Federal 
Register  at  54  PR  43667  on  October  26. 
1989,  and  amended  at  55  PR  20554  on 
May  17, 1990.  The  notice  contains  an 
appropriate  routine  use  for  the  release 
of  these  records  for  this  purpose.  The 
USPS  file  contains  information  on 
approximately  850,000  current  USPS 
employees. 

2.  The  DoD  system  of  records  is 
S322.10  DLA-LZ.  "Defense  Manpower 
Data  Center  Data  Base",  published  at  56 
FR  19838  on  April  30, 1991.  Information 
obtained  as  a  result  of  the  match  will  be 
disclosed  internally  within  the  DoD  to 
the  military  Hnance  centers.  The  DMDC 
files  contain  information  on 
approximately  ten  million  active  duty, 
retired,  and  Reserve  military  members, 
current  and  former  Federal  civilian 
employees,  and  debtors  obligated  to 
DoD. 

E.  Description  of  computer  notching 
program:  USPS  »vill  provide  DMDC  with 
a  magnetic  tape  which  contains  the 
name,  SSN,  annual  salary  rate  (not 
actual  earnings),  occupational  title, 
woric  location,  and  work  schedule 
designation  (full  time,  pari  time, 
intermittent)  of  all  USPS  employees. 
Upon  receipt  of  the  computer  tape  file  of 
the  employees,  DMDC  will  perform  ■ 
computer  match  using  all  nine  digits  of 


the  SSN  of  the  USPS  file  against  a 
DMDC  computer  database  of  debt 
records  supplied  by  the  DoD  finance 
centers.  Upon  identifying  hits 
(individuals  common  to  both  tapes), 
DoD  will  send  a  tape  of  the  hit  records 
to  USPS  and  USPS  will  provide  DoD  a 
second  tape  containing  the  name.  SSN. 
and  home  address  of  each  hit.  The 
finance  centers  will  verify  and 
determine  that  the  hit  data  provided  for 
the  USPS  are  consistent  widi  the  debt 
flle  and  will  resolve  any  discrepancies 
or  inconsistencies  on  an  individual 
basis. 

Each  individual  identified  as  indebted 
will  be  afforded  all  applicable  due 
process  standards  including,  but  not 
limited  to,  being  given  an  opportunity  to 
contest  the  findings  and  proposed 
actions. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  the  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  die 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  may  be 
repeated  no  more  than  twice  a  year. 
Under  no  circumstances  shall  the 
matching  program  be  implemented 
before  this  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  USPS  and  DoD,  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  with  an  option  to  renew 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  400  Army  Navy 
Drive,  Room  205,  Arlington,  VA  22202- 
2864.  Telephone  (703)  614-3027. 

(FR  Doc  91-22828  Filed  9-20-91;  8:46  an) 
BtUJNS  COM  SSM-SI 

Privacy  Act  of  1974;  Compular 
MatcMng  Program  Between  the  United 
Statee  Postal  Service  and  the 
Department  of  Oef  enee 

aoency:  Defense  Manpower  Data 
Center,.  Defense  Logistics  Agency, 
Department  of  Defense. 


ACTION:  Notice  of  a  computer  matching 
program  between  the  United  Stales 
Postal  Service  (USPS)  and  the 
Department  of  Defense  (DoD)  for  public 
comment 

SUMMAMY:  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.a  552a),  is  hereto 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
USPS  and  DoD  that  their  records  are 
being  matched  by  computer.  The 
purpose  of  the  match  is  to  identify 
individuals  of  the  Reserve  Forces  who 
are  also  employed  by  the  Federal 
Government  in  a  civilian  position,  so 
that  reserve  status  can  be  terminated  if 
necessary.  To  accomplish  an  emergency 
mobilization,  individuals  occupying 
critical  civilian  positions  cannot  be 
mobilized  as  Reservists. 

DATES:  This  proposed  action  will 
become  effective  October  23, 1991,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary  determination 
or  if  the  Office  of  Management  and 
Budget  or  Congress  objects  thereto.  Any 
public  comment  must  be  received  before 
the  effective  date. 

ADDWaflH;  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office.  400 
Army  Navy  Drive,  Room  205,  Ariington, 
VA  22202-2884.  Telephone  (703)  614- 
3027. 

SUPPIXMCNTARY INFONMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C.  552a),  the 
DoD  and  USPS  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  to 
identify  individuals  of  the  Reserve 
Forces  who  are  also  employed  in 
civilian  positions  of  the  Federal 
Government,  who  might  need  to  be 
terminated  from  their  reserve  status 
because  they  fill  critical  positions  and 
cannot  be  mobilized. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  is  the  most  efficient,  effective 
and  expeditious  method  of  obtaining 
and  processing  the  information  needed 
to  determine  whether  emplosrees  are 
both  reservists  and  civilian  employees 
holding  critical  positions  and  not  sbfe  to 
be  mobilized.  The  principle  alternative 
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to  using  a  computer  matching  program 
for  identifying  sii  ch  employees  would  be 
a  manual  compai  ison  of  ail  records  of 
Reserve  Forces  with  the  records  of  all 
civilian  employees  serving  in  critical 
positions. 

This  match  is  i  itended  to  allow  full 
mobilization  of  t|ie  Reserve  Forces 
without  hinderint  civilian  or  military 
tasking  due  to  dual  status. 

Computer  matching  appeared  to  be 
the  most  efficient  and  effective  manner 
to  accomplish  this  task  with  the  least 
amount  of  intrusion  on  the  personal 
privacy  of  the  individuals  concerned.  It 
was  therefore  concluded  and  agreed 
upon  that  computer  matching  would  be 
the  best  choice  a  id  least  obtrusive 
manner  for  accoi  iplishing  this 
requirement. 

A  copy  of  the  ( omputer  matching 
agreement  betwe  en  USPS  and  DoD  is 
available  upon  n  quest  to  the  public. 
Requests  should  )e  submitted  to  the 
address  caption  i  ibove  or  to  the  Records 
Officer,  United  S  ates  Postal  Service, 
Washington,  DC  20260-5010. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  requireq  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
published  in  the  I  'ederal  Register  at  54 
PR  25818  on  June  19. 1989. 

The  matching  <  greement  as  required 
by  5  U.S.C.  552a(  )  and  an  advance  copy 
of  this  notice  wai  submitted  on  July  15, 
1991,  to  the  Comi  littee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  A:  fairs  of  the  Senate,  and 
the  Administrate  •  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Manage  tnent  and  Budget 
pursuant  to  paraj  raph  4b  of  Appendix  I 
to  OMB  Circular  ^o.  A-130,  "Federal 
Agency  Responsi  lilities  for  Maintaining 
Records  about  In  iividuals,"  dated 
December  12, 1985  (50  FR  52738, 
December  24, 198  5).  This  matching 
program  is  subje(  t  to  review  by  OMB 
and  Congress  an(  shall  not  become 
effective  until  ths  t  review  period  has 
elapsed. 

Dated:  Septembe  la  1991. 

LM.  Bynum, 

Alternate  OSDFedi  ral  Register  Liaison 
Officer,  Departmen  of  Defense. 

Computer  Matchfig  Program  Between 
the  United  States  Postal  Service  and  the 
Department  of  Dttfense  for  Reserve 
Screening 

A.  Participatin,  r  agencies:  Participants 
in  this  computer  siatching  program  are: 
United  States  Postal  Service  and  the 


Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD).  The  USPS  is  the  source  agency, 
i.e.,  the  agency  disclosing  the  records  for 
the  purpose  of  the  match.  The  DMDC  is 
the  specific  recipient  agency  or 
matching  agency,  i.e.,  the  agency  that 

actually  performs  the  computer 

matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  matching  agreement  is  to  identify 
individuals  of  the  Reserve  Forces  who 
are  also  employed  by  the  Federal 
Government  in  a  civilian  position. 
Reservists  who  occupy  critical  civilian 
positions  cannot  be  mobilized  and  may 
have  their  reserve  status  terminated  if 
necessary. 

DoD  has  responsibility  for  insuring 
that  members  of  Reserve  Forces  who  are 
also  civilian  employees  of  the  Federal 
Government  do  not  occupy  critical 
civilian  positions  which  could  prevent 
their  mobilization  in  an  emergency.  If  a 
reservist  does  has  such  dual  status,  he/ 
she  may  have  to  terminate  either  his/her 
reserve  status  or  civilian  position. 

Based  on  experience,  USPS  and 
DMDC  expect  a  computer  matching 
program  is  the  most  effective  and 
expedient  way  to  identify  individuals 
who  are  serving  both  in  the  Reserve 
Forces  and  a  critical  civilian  position. 
No  dollar  savings  are  anticipated  by  the 
DoD  as  a  result  of  this  match.  The  match 
is  intended  to  allow  full  mobilization 
without  hindering  civilian  or  military 
tasking  due  to  dual  status. 

C.  Authority  for  conducting  the 
match:  Executive  Order  11190,  Providing 
for  the  Screening  of  the  Ready  Reserve 
of  the  Armed  Services,  contains  the 
legal  authority  for  conducting  the 
matching  program. 

D.  Records  to  be  matched:  The 
Systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  The  USPS  will  use  the  system  of 
records  identified  as  USPS  050.020, 
"Finance  Register — Payroll  System",  last 
published  in  the  Federal  Register  at  54 
FR  43667  on  October  26, 1989,  and 
amended  at  the  55  FR  20554  on  May  17, 
1990.  The  system  of  records  notice 
contains  an  appropriate  routine  use  for 
disclosure  for  this  purpose.  The  records 
contain  information  on  approximately 
850,000  current  USPS  employees. 

2.  The  DoD  system  of  records  is 
S322.10  DMDC.  Defense  Manpower  Data 
Center  Data  Base,  published  at  56  FR 
19838  (April  30, 1991).  The  DMDC  files 
contain  information  on  5  million  active 
and  retired  reserve  military  members. 


E.  Description  of  computer  matching 
program.  DMDC  will  compare 
information  from  the  USPS  file  with 
selected  reserve  files. 

The  files  to  be  provided  by  USPS 
contain  the  name,  Social  Security 
Number,  annual  salary  rate  (but  not 
actual  earnings),  work  address, 
occupational  title,  and  work  schedule 
(full  time,  part  time,  intermittent). 

The  data  elements  to  be  used  from  the 
DMDC  files  are  Social  Security  Number, 
name,  branch  of  service,  employment 
category,  and  address. 

Records  matching  on  the  Social 
Security  Number  will  be  sent  to  USPS 
which  will  screen  the  initial  data,  verify 
that  the  matched  data  are  consistent 
with  the  source  file,  and  resolve  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  UPSA  will  verify  the 
match  results  by  reviewing  the 
information  in  the  actual  case  file  before 
an  adverse  action  is  taken. 

Each  individual  identified  as  serving 
in  the  Reserve  Forces  and  occupying  a 
critical  civilian  position  will  be  a^orded 
all  applicable  due  process  standards 
including,  but  not  limited  to,  being  given 
an  opportunity  to  contest  the  findings 
and  proposed  actions. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  of  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective. 
The  respective  agencies  may  begin  the 
exchange  of  data  30  days  after  the  date 
of  this  published  notice  at  a  mutually 
agreeable  time.  Under  no  circumstances 
shall  the  matching  program  be 
implemented  before  this  30  day  public 
notice  period  for  comment  has  elapsed 
as  this  time  period  cannot  be  waived.  By 
agreement  between  USPS  and  DoD,  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  400  Army  Navy 
Drive,  Room  205.  Arlington,  VA  22202- 
2884.  Telephone  (703)  614-3027. 

(FR  Doc.  91-22829  Filed  9-20-91;  8:45  am] 
BtLUNQ  COM  M10-01 


Federal  Register  /  Vol.  56.  No.  164  /  Monday.  September  23,  1991  /  Notices      47945 


DEPARTMENT  OF  ENERGY 
(Dockets  PP-78  and  PP-7*EA] 

Application  To  Amend  Presidential 
Permit  and  Electridty  Export 
Authorization 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  application. 

summary:  Minnesota  Power  &  Light 
Company  (MP&L)  has  applied  to  the 
Department  of  Energy  (DOE)  to  amend 
Presidential  Permit  PP-78  and  the 
electricity  export  authorization 
contained  in  PP-78EA  In  order  to  add 
phase  shifting  and  other  transmission 
facilities  to  the  permitted  facility,  and  to 
increase  the  capability  to  export 
electricity  to  Canada  over  these 
facilities. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  October  23, 1991. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Docket  Number  PP-78  or  PP-78EA 
should  appear  clearly  on  the  envelope 
and  on  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Officer)  202-58ft- 
9506  or  Use  Howe  (Program  Attorney) 
202-586-2900. 

SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electrical  energy 
is  prohibited  in  the  absence  of  a 
Presidential  permit  pursuant  to 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038.  Exports 
of  electricity  &om  the  United  States  to  a 
foreign  country  also  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

On  August  8. 1991.  MP&L  applied  to 
amend  the  Presidential  permit  in  Docket 
PP-78  issued  on  November  29, 1984.  The 
facilities  previously  authorized  by 
Presidential  permit  PP-78  consist  of  one 
115-kV  transmission  line  that  crosses 
the  U.S.-Canadian  international  border 
at  International  Falls.  Minnesota.  MP&L 
proposes  to  increase  the  electricity 
transfer  capability  of  this  transmission 
facility  by  constructing  conventional 
phase  shifting  equipment  and  adding  a 
second  set  of  conductors  to  the  existing 
115-kV  international  transmission 
facility.  The  proposed  phase  snifting 


equipment  would  be  installed  at  MP&L's 
existing  International  Falls  substation. 
Approximately  2.3  acres  would  be 
added  within  the  substation  site  to 
house  the  additional  equipment.  The 
second  set  of  conductors  would  be 
installed  on  the  vacant  cross-arms 
contained  on  the  existing  double-circuit 
towers.  The  existing  115-kV 
international  transmission  facility 
already  occupies  one  set  of  cross-arms 
on  these  existing  towers.  MP&L 
proposes  to  place  the  new  phase  shifting 
equipment  in  service  at  the  International 
Falls  substation  on  March  31. 1993,  and 
to  complete  the  addition  of  the  second 
set  of  conductors  by  December  31, 1992. 
Minnesota  Power  also  has  applied  to 
amend  the  order  in  Docket  No.  PP-78EA 
authorizing  the  export  of  electrical 
energy  to  Canada.  As  a  part  of  its 
application,  MP&L  supplied  a  copy  of  a 
proposed  Interconnection  Agreement 
between  MP&L  and  Ontario  Hydro.  The 
Agreement  will  provide  for  diversity 
exchanges  providing  for  the  seasonal 
exchange  of  150  megawatts  (MW)  of 
electrical  power.  Ontario  Hydro  will 
make  150  MW  available  to  MP&L  at  all 
times  during  the  simimer  season.  MP&L 
will  make  the  150  MW  available  to 
Ontario  Hydro  at  all  times  during  the 
winter  season.  MP&L's  need  for  these 
amendments  is  occasioned  by  this  new 
Agreement. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §  385.211  or  385.214  of  the  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with  Steven  W.  Tyacke,  Attorney. 
Minnesota  Power,  30  West  Superior 
Street,  Duluth,  Minnesota  55802. 

Pursant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214.  Section 
385.214  requires  that  a  petition  to 
intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 


by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding:  or  that  the 
petitioner's  participation  is  in  the  public 
interest 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
actions  (amendment  of  the  Presidential 
permit  and  the  electricity  export 
authorization)  will  not  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdiction  of  the  DOE. 

Before  a  Presidential  permit  or  export 
authorization  may  be  issued  or 
amended,  the  environmental  impacts  of 
the  proposed  DOE  action  must  be 
evaluated  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  NEPA  compliance  process 
is  a  cooperative,  non-adversarial 
process  involving  members  of  the  public, 
state  governments  and  the  Federal 
government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA,  notice  of  such 
activities  and  information  on  how  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Federal 
Register,  local  newspapers,  and  public 
libraries  and/or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  September 
16, 1991. 

Anthony ).  Come. 

Director.  Office  of  Coal  &  Electricity.  Office  of 
Fuels  Programs,  Fossil  Energy- 
[PR  Doc.  91-22862  Filed  9-20-«l:  &4S  am] 
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action:  Proposecl  amendment  to  an 
existing  system  of  records. 

summary:  The  Department  of  Energy 
(DOE)  is  amending  the  DOE-54 
investigative  Fil4s  of  Inspector  General 
and  establishingia  revised  system  of 
records  entitled^nvestigative  Files  of  the 
Office  of  Inspectpr  General  (IG).  This 
proposed  revision  recognizes  the  change 
in  the  storage  of  {investigative  data  to 
include  storage  dn  floppy  and  hard 
computer  disks.  By  maintaining  certain 
investigative  material  on  computers,  the 
IG  can  better  track  the  status  of 
investigative  caaies.  In  addition, 
computerization  jof  this  investigative 
data  allows  the  IG  to  respond  more 
efficiently  to  requests  for  statistical  data 
from  various  Federal  agencies  including 
DOE.  the  Office  of  Management  and 
Budget  (OMB).  atid  the  Federal  Bureau 
of  Investigation  JFBI).  In  the  proposed 
revision,  there  isja  clarification  of  the 
categories  of  individuals  covered  by  the 
system;  additional  exemptions  pursuant 
to  sections  U)(2).i(k)(l).  (k)(2).  and  (k)(5) 
of  the  Privacy  Ait  of  1974. 5  U.S.C.  552a. 
are  applied  to  DOE-54;  and  the  new 
statutory  authoray  for  the  DOE's  Office 
of  Inspector  General  is  cited.  Finally,  the 
routine  uses  bavi ;  been  expanded  to 
more  accurately  'eflect  standard  IG 
mvestigative  propedures. 

This  report  on  la  proposed  revision  to 
an  existing  systern  is  submitted  by  DOE 
as  required  by  the  Privacy  Act  and 
paragraph  2a(2)  of  Transmittal 
Memorandum  Nf .  1  to  OMB  Circular  A- 
t08. 


DATE:  If  no  con 
the  contrary,  60  ( 
this  notice  will  i 


lents  are  received  to 
lays  after  publication, 
>come  final. 


ADDRESSES:  Written  comments:  Mr. 
John  H.  Carter,  iJirector,  Reference  and 
Information  Management,  U.S. 
Department  of  Ei  lergy,  AD-234.1 
FORREST AL,  lO  10  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-5955. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sanford  ].  Parnes,  Counsel  to  the 
Inspector  General,  U.S.  Department  of 
Energy,  IG-1  FpRRESTAL,  1000 
Independencekvenue,  SW.. 
Washington,  EJC  20585.  (202)  588-4393. 

Mr.  John  H.  Carter.  Director,  Reference 
and  Information  Management,  U.S. 
Department  of'Energy,  AD-234.1 
FORREST  AL.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-5955] 

Mr.  Abel  Lopez,  pffice  of  General 
Counsel.  U.S.  Department  of  Energy. 
GC-43  FORREST  AL  1000 
IndependenceAvehue.  SW., 
Washington,  C  C  20585.  (202)  586-8618. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  report  amends  the  "DOE-54 
Investigative  Files  of  Inspector  General" 
and  establishes  a  revised  system  of 
records  entitled  Investigative  Files  of  the 
Office  of  Inspector  General.  The 
revision  recognizes  the  change  in  the 
storage  of  investigative  data  to  include 
storage  on  magnetic  media,  as  well  as 
on  paper  records.  Under  the  proposed 
revision,  the  description  of  individuals 
covered  under  the  system  is  more 
specific,  but  the  category  of  individuals 
covered  is  not  expanded.  Additional 
exemptions  pursuant  to  sections  ())(2). 
(k)(l),  (k)(2).  and  (k)(5)  of  the  Privacy 
Act.  5  U.S.C.  552a,  are  applied  to  DOE- 
54,  and  the  new  statutory  authority  for 
the  DOE's  Office  of  Inspector  General  is 
cited.  Finally,  the  routine  uses  have 
been  expanded  to  more  accurately 
reflect  standard  IG  investigative 
procedures. 

Exemptions  to  certain  provisions  of 
the  Privacy  Act  are  necessary.  The 
disclosure  of  information  contained  in 
the  criminal  investigative  files,  including 
the  names  of  persons  or  agencies  to 
whom  the  information  has  been 
transmitted,  would  substantially 
compromise  the  effectiveness  of  IG 
investigations.  Knowledge  of  such 
investigations  could  enable  suspects  to 
take  actions  to  prevent  detection  of 
criminal  activities,  conceal  or  destroy 
evidence,  or  escape  prosecution. 
Disclosure  of  this  information  could  lead 
to  the  intimidation  of,  or  harm  to. 
informants,  witnesses,  and  their 
families,  and  could  jeopardize  the  safety 
and  well  being  of  investigative  and 
related  personnel  and  their  families.  The 
imposition  of  certain  restrictions  on  the 
manner  in  which  investigative 
information  is  collected,  verified,  or 
retained  would  significantly  impede  the 
effectiveness  of  IG  investigatory 
activities,  and  in  addition,  could 
preclude  the  apprehension  and 
successful  prosecution  of  persons 
engaged  in  fraud  or  criminal  activity. 

Information  in  these  systems  is 
maintained  pursuant  to  official  Federal 
law  enforcement  and  criminal 
investigation  functions  of  the  IG.  The 
exemptions  are  needed  to  accomplish 
the  law  enforcement  function  of  the  IG, 
to  maintain  the  integrity  and 
confidentiality  of  criminal 
investigations,  to  prevent  disclosure  of 
classified  information,  to  prevent 
subjects  of  investigation  from  frustrating 
the  investigatory  process,  to  prevent  the 
disclosure  of  investigative  techniques,  to 
fulfill  commitments  made  to  protect  the 
confidentiality  of  80inY:es,  to  maintain 
access  to  sources  of  information,  and  to 
avoid  endangering  these  sources  and 
law  enforcement  personnel. 


Although  the  routine  uses  have  been 
expanded,  they  are  compatible  with  the 
purpose  for  which  the  information  was 
collected.  The  information  that  is 
exempted  includes,  but  is  not  limited  to. 
information  compiled  for  the  purpose  of 
identifying  criminal  offenders  and 
alleged  offenders.  This  information 
consists  of  identifying  data,  information 
compiled  for  the  purpose  of  a  criminal 
investigation,  including  reports  from 
informants  and  by  investigators,  and 
information  that  is  associated  with  an 
identifiable  individual. 

The  information  is  collected  to 
determine  if  Federal  criminal  laws  have 
been  violated  and  to  determine  if  there 
has  been  compliance  with  agency 
regulations  and  rules.  The  information 
will  be  used  to  fulfill  the  mission  and 
law  enforcement  function  of  the  IG, 
which  is  to  refer  evidence  of  violation  of 
laws  to  appropriate  law  enforcement 
authorities  and  to  refer  evidence  of 
administrative  violations  for  appropriate 
administrative  action. 

By  maintaining  certain  investigative 
material  on  computers,  the  IG  can  better 
track  the  status  of  investigative  cases.  In 
addition,  computerization  of  certain 
investigative  data  allows  the  IG  to 
respond  more  efficiently  to  requests  for 
statistical  data  from  various  Federal 
agencies  including  DOE,  OMB.  FBL  and 
the  President's  Council  on  Integrity  and 
Efficiency  (PCIE).  This  management  tool 
will  assist  in  the  expeditious  completion 
of  investigations.  The  investigative  data 
will  be  protected  and  controlled  in  the 
same  manner  as  other  DOE  unclassified 
sensitive  data. 

The  information  provided  by  the 
system  is  the  date  an  investigation  was 
opened,  the  nature  of  the  investigation, 
the  source  of  the  investigative 
allegation,  the  investigative  staff 
involved,  the  location  of  the 
investigation,  the  current  status  of  the 
investigation,  and  the  final  disposition 
of  the  investigation. 

Disclosure  of  the  inforn\ation  will  be 
accounted  for  through  written  records 
showing  (1)  record  disclosed,  (2)  date  of 
disclosure,  and  (3)  name  and  address  of 
the  person  or  agency  to  whom  the 
disclosure  was  made. 

The  files  are  maintained  in  a  cipher 
and  key-locked  storage  room.  Classified 
information  is  maintained  in  locked 
General  Services  Adminisfration 
approved  class  6  security  containers. 
Data  maintained  on  personal  computers 
can  be  accessed  only  by  authorized  staff 
using  established  procedures. 

B.  Authority 

This  system  is  established  pursuant  to 
the  Inspector  General  Act  of  1978.  as 
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amended.  5  U.S.C.  App.  3.  This  statute 
mandates  that  the  Inspector  General 
shall  conduct  investigative  activities 
relating  to  the  promotion  of  economy 
and  efficiency  in  the  administration  of 
or  the  prevention  or  detection  of  fraud 
or  abuse  in  DOE  programs  or 
operations. 

C.  Potential  Consequences  on  Individual 
Privacy  and  Safeguards  Against 
Unauthorized  Use 

DOE  does  not  believe  the 
maintenance  of  this  system  will  have 
any  substantial  effect  on  privacy  and 
other  rights  of  individuals.  The  purpose 
of  the  system  is  to  simplify  the 
collection  of  information  required  to 
effectively  manage  the  IG's  Office  of 
Investigations.  While  the  description  of 
individuals  covered  by  the  system  is 
more  specific,  the  category  of 
individuals  covered  is  not  expanded. 
The  increased  specificity  is  a 
clarification  for  those  on  whom 
information  in  the  system  may  pertain. 
Access  to  this  information  is  restricted 
as  noted  above. 

D.  The  text  of  the  system  notice  is  set 
forth  below. 

Issued  in  Washington.  DC,  this  18th  day  of 
September,  1991. 

John  J.  Nettle*,  fr^ 

Director  of  Administration  and  Human 
Resource  Management 

SYSTEM  NAMC 

Investigative  Files  of  the  Office  of 
Inspector  General. 

SYSTEM  CtASSmCATKM: 

Generally  unclassified.  Classified 
material  is  sometimes  maintained. 

SYSTEM  LOCATWH: 

Official  case  files  and  working  fllfes 

are  located  at: 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  Headquarters, 
Forrestal  Building,  1000  Independence 
Avenue.  SW,  Washington.  DC  20585. 

U.S.  Department  of  Energy,  Office  of 
Inspector  General.  PO  Box  54000, 
Albuquerque,  New  Mexico  87115. 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  PO  Box  1328,  Oak 
Ridge.  Tennessee  37831-132& 

U.S.  Department  of  Energy.  Office  of 
Inspector  General,  PO  Box  754, 
Richland,  Washington  99352. 

CATEOOmES  Of  INDIVIDUALS  COVENCD  BY  THE 
SYSTEM: 

Subjects  of  an  investigation, 
witnesses  in  an  investigation,  sources  of 
investigative  information,  investigative 
personnel,  and  other  individuals 
involved  in  an  Office  of  Inspector 
General  investigation. 


CATEOOHIES  or  RECOflDS  IN  THE  SYSTEM: 

Criminal,  civil,  and  administrative 
investigative  records  and  files. 

AUTHOWTV  POm  MAINTENANCE  OT  THE 
SYSTEM: 

The  Inspector  General  Act  of  1978.  as 
amended,  5  U.S.C.  App.  3. 

NOUTINE  USES  OF  RECOHOS  MAINTAINED  IN 
THE  SYSTEM,  mCLUOINO  CATEOORIES  OF 
USEKS  AND  FUnPOSES  OF  SUCH  USES: 

Pursuant  to  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C.  App.  3., 
the  information  contained  in  the 
investigative  Hies  is  collected  and 
maintained  in  carrying  out  the  duties 
and  responsibilities  of  the  Inspector 
General  to  investigate,  prevent  and 
detect  fraud  and  abuse  in  departmental 
programs  and  operations.  Material 
gathered  is  used  for  prosecutive,  civil  or 
administrative  actions. 

If  information  contained  in  an 
investigative  file  indicates  a  violation  or 
a  potential  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  pursuant  thereto, 
all  information  in  the  investigative  file 
may  be  referred  as  a  routine  use  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto.  Records  also 
may  be  disclosed  in  accordance  with  the 
routine  uses  2  through  10  as  listed  in 
appendix  B  of  47  FR  14333,  April  2. 1982. 

FOUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSINO,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  micrographic  and/or  magnetic 
medium. 

retrievabiuty: 

By  name,  case  number,  and  title  of 
investigative  report 

SAFEGUARDS: 

Files  are  maintained  %vithin  a  cipher 
and  key-locked  storage  room.  Classified 
information  is  maintained  in  locked 
General  Services  Administration 
approved  class  6  security  containers. 
Data  maintain  on  personal  computers 
can  be  accessed  only  by  authorized  staff 
using  established  procedures. 

RETENTION  AND  disposal: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  Order 
1324.2,  RECORD  DISPOSITION.  Records 
within  the  DOE  are  destroyed  by    - 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 


Automated  files  are  erased  through 
approved  security  processes. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Inspector  General,  for 
Investigations  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  5B-250, 
1000  Independence  Avenue.  SW. 
Washington,  DC  20585. 

NOTIFtCATtON  PROCEDURE: 

The  Department  of  Energy  has 
exempted  the  system  from  this 
requirement.  See  the  Exemption  section 
of  this  notice. 

RECORD  ACCESS  procedure: 

Same  as  Notification  Procedures 
above. 

contesting  RECORD  procedures; 

Same  as  Notification  Procedures 
above. 

record  source  CATBOORKS: 

Subject  individuals;  individuals  and 
organizations  that  have  pertinent 
knowledge  about  the  subject:  those 
authorized  by  the  individual  to  furnish 
information;  confidential  informants: 
FBI;  and  other  Federal,  State,  and  local 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Under  subsection  (j)(2)  of  the  Privacy 
Act.  this  system  has  been  exempted 
from  the  following  subsections: 

5  U.S.C.  552a(c)(3)  and  (4) 

5  U.S.C.  552a(d) 

5  U.S.C.  552a(e)(l),  (2)  and  (3) 

5  U.S.C.  552a(e)(4][G]  and  (H) 

5  U.S.C.  552a(e)(5)  and  (8) 

5  U.S.C.  552a{f) 

5  U.S.C.  552a(g) 

See  DOE's  Privacy  Act  regulation  at 
10  CFR  1008.12(a).  45  FR  61576.  61582. 
September  16, 1980.  This  section  applies 
to  information  in  the  system  that  relates 
to  criminal  law  enforcement  and  meets 
the  criteria  of  the  (j)(2)  exemption. 
Under  subsections  (k)(l)-  (2).  and  (5)  of 
the  Act,  this  system  has  been  exempted 
from  the  following  subsections: 

5  U.S.C.  552a(c)(3) 

5  U.S.C.  552a(d) 

5  U.S.C.  552a(e)(l) 

5  U.S.C.  552a(e)(4)  and  (G)  and  (H) 

5  U.S.C.  552a(0 

See  DOE's  Privacy  Act  regulation  at 
10  CFR  1008.12(b).  This  section  applies 
to  information  in  the  system  that  meets 
the  criteria  of  the  (k)(2)  and  (5) 
exemptions. 

The  detailed  reasons  for  the 
exemptions  under  5  U.S.C.  552a(j)l2)  and 
(k)(2)  as  applicable  follow: 


47946 


HBderal  Rogister  /  Vol.  56,  No.  164  /  Monday.  September  23.  1991  /  Notices 


IMI 


(1)  5  U.S.C.  562a(c|(3)  requires  that 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  rejects  the  disclosure 
of  the  record  to  othef  persons  or 
agencies.  This  accouliting  must  state  the 
date,  nature,  and  puipose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  r^pient.  The 
application  of  this  pitovision  would  alert 
subjects  of  an  investigation  to  the 
existence  of  the  investigation  or  that 
such  persons  are  subjects  of  that 
investigation.  Since  Release  of  such 
information  to  subje(  ;ts  of  an 
investigation  would ;  irovide  the  subjects 
with  signiHcant  infoi  mation  concerning 
the  nature  of  the  invi  istigation,  it  could 
result  in  the  altering  ar  destruction  of 
docimientary  evideni  :e,  improper 
influencing  of  witnes  ses,  and  other 
activities  that  could  Impede  or 
compromise  the  investigation. 

(2)  5  U.S.C.  552a(c|4),  (d),  (e)(4)(G) 
and  (H).  (f)  and  (g)  relate  to  the 
following:  an  individual's  right  to  be 
notified  of  the  existepce  of  records 
pertaining  to  such  individual; 
requirements  for  identifying  an 
individual  who  requests  access  to 
records;  agency  procedures  relating  to 
access  to  records  ana  the  content  of 
information  contained  in  such  records; 
and  the  civil  remediek  available  to  the 
individual  in  the  eveat  of  adverse 
determinations  by  an  agency  concerning 
access  to  or  amendment  of  information 
contained  in  record  ffysfems.  This 
system  is  exempt  fro:  n  the  foregoing 
provisions  for  the  fol  owing  reasons:  To 
notify  an  individual  <  t  the  individual's 
request  of  the  existence  of  records  in  an 
investigative  file  pertjaining  to  such 
individual  or  to  gran^  access  to  an 
investigative  file  coujd  interfere  with 
investigative  and  enmrcement 
proceedings,  deprive 'co-defendants  of  a 
right  to  fair  trial  or  ol|her  impartial 
adjudication,  constitute  an  unwarranted 
invasion  of  personal  privacy  of  others, 
disclose  the  identity  of  confidential 
sources,  and  reveal  donfidential 
information  suppliedjby  these  sources 
and  disclose  investigative  techniques 
and  procedures.  As  f  )r  the  civil 
remedies  provisions  ^  )f  (g).  since  DOE  is 
claiming  that  this  system  of  records  is 
exempt  from  subsect  ons  (c)(3)  and  (4). 
(d),  (e)(1),  (2)  and  {3).i(3)(4)(G)  and  (H). 
(e)(5),  and  (8).  (f)  of  t|ie  Act,  the 
provisions  of  subsec 
would  be  inapplicab 
to  the  extent  that  thi 
will  be  exempted  froi 
listed  subsections  of  the  Act. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  ii  its  records  only 
such  information  abc  ut  an  individual 


on  (g)  of  the  Act 
and  are  exempted 

system  of  records 
those  above- 


that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a 
criminal  or  other  investigation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violations  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity,  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons,  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation  but  which 
may  relate  to  matters  under  the 
investigative  jujrisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

(4)  5  U.S.C.  552a(e)(2]  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of  the 
provision  would  impair  investigations  of 
illegal  acts,  violations  of  the  rules  of 
conduct,  violations  of  the  merit  system 
and  any  other  misconduct  for  the 
following  reasons: 

a.  In  certain  instances  the  subject  of 
an  investigation  cannot  be  required  to 
supply  information  to  investigators.  In 
those  instances,  information  relating  to 
a  subject's  illegal  acts,  violations  of 
rules  of  conduct  or  any  other 
misconduct  must  be  obtained  from  other 
sources. 

b.  Most  information  collected  about 
an  individual  under  investigation  is 
obtained  from  third  parties  such  as 
witnesses  and  informers.lt  is  not  always 
feasible  to  rely  uoon  the  subject  of  the 
investieation  as  a  source  for  information 
regarding  his  activities 


c  The  subject  of  an  investigation  will 
be  alerted  to  the  existence  of  an 
investigation  if  any  attempt  is  made  to 
obtain  information  from  the  subject 
This  could  afford  the  individual  the 
opportunity  to  conceal  any  criminal 
activities  in  order  to  avoid 
apprehension. 

d.  In  an  investigation  it  is  necessary  to 
obtain  evidence  from  a  variety  of 
sources  other  than  the  subject  of  the 
investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
litigation. 

(5)  5  U.S.C  552a(e)(3)  requires  that  an 
agency  must  inform  the  subject  of  an 
investigation  who  is  asked  to  supply 
information  of: 

a.  The  authority  under  which  the 
information  is  sought  and  whether 
disclosure  of  the  information  is 
mandatory  or  voluntary, 

b.  The  purposes  for  which  the 
information  is  intended  to  be  used, 

c.  The  routine  uses  which  may  be 
made  of  the  information,  and 

d.  The  effects  on  the  subject  if  any,  of 
not  providing  the  requested  information. 
The  reasons  for  exempting  this  system 
of  records  from  the  foregoing  provision 
are  as  follows: 

(i)  The  disclosure  to  the  subject  of  the 
investigation  as  stated  in  b.  above 
would  provide  the  subject  with 
substantial  information  relating  to  the 
nature  of  the  investigation  and  could 
impede  or  compromise  the  investigation. 

(ii)  U  the  subject  were  informed  of  the 
information  required  by  this  provision,  it 
could  seriously  interfere  with 
undercover  activities,  require  disclosure 
of  undercover  agents'  identity  and 
impair  their  safety,  as  well  as  impair  the 
successful  conclusion  of  the 
investigation. 

(iii)  Individuals  may  be  contacted 
before  the  subject  of  an  investigation 
during  preliminary  information  gathering 
in  investigations.  Informing  the 
individual  of  the  matters  required  by 
this  provision  would  hinder  or  adversely 
affect  any  present  or  subsequent 
investigations. 

(6)  5  U.S.C.  552a(e)(5)  requires  that 
records  be  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  any  determination 
about  an  individual.  Because  the  law 
defines  "maintain"  to  include  the 
collection  of  information,  complying 
with  this  provision  would  prevent  the 
collection  of  any  data  not  shown  to  be 
accurate,  relevant  timely,  and  complete 
at  the  moment  of  its  collection.  In 
gathering  information  during  the  course 
of  an  investigation,  it  is  not  possible  to 
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determine  this  prior  to  collection  of  the 
information.  Facts  are  first  gathered  and 
then  placed  irrto  a  logical  order  wliich 
objectively  proves  or  disproves  criminal 
behavior  on  the  part  of  the  sospect. 
Material  which  may  seem  nnrelated. 
irrelevant,  incomplete,  or  untimely,  may 
take  on  added  meaning  as  an 
investigation  progresses.  The 
restrictions  in  this  provision  could 
interfere  with  the  preparation  of  a 
complete  inyestigative  report. 

(7)  5  U.S.C  552a(e)(8)  requlnss  su 
agency  to  make  reasonable  effiails  io 
serve  notice  on  an  individual  when  any 
record  of  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  sud) 
process  becomes  a  matter  of  public 
record.  The  notice  requirement  of  this 
provision  could  prematurely  reveal  an 
ongoing  criminal  investigation  to  the 
subject  of  the  investigation. 

Reasons  for  exemptions  under  5 
U.S.C.  552a(k)(l): 

(1)  5  U.S.C  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  records  available  to  individaala 
named  in  the  records  at  their  request 
These  accountings  must  state  the  date, 
nature,  and  purpose  of  each  disclosure 
of  the  record  and  tlie  name  and  address 
of  the  recipient  The  application  of  this 
provision  would  alert  subjects  of  an 
investigation  to  the  existence  of  the 
mvestigation  and  that  such  persons  are 
subjects  of  that  investigation.  Such 
information,  if  known,  might  be  harmful 
to  national  security. 

(2)  5  U.S.C  SS2a(d).  (e)(4)(G)  and  (H). 
and  (f)  relate  to  the  following:  An 
mdividual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  inoUvidual  or  Io  grant 
access  to  an  investigative  file  could 
interfere  with  investigations  undertaken 
in  connection  with  national  security;  or 
could  disclose  the  identity  of  scwroes 
kept  secret  to  protect  national  security 
or  reveal  confidential  information 
supplied  by  these  sources. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agaocy 
required  by  statute  «r  Executive  Oxdmt. 


An  exemption  from  the  foregohtg  is 
needed  vvhen: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  involving  national  secarity 
matters. 

h.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  r^vant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violators  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supipUed  to  the  investigator  wiiich 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation  but  which 
also  relates  to  matters  under  the 
investigative  jurisdiction  of  aruither 
agency.  Such  information  cannot  readily 
be  segregated. 

Reasons  for  exemptions  under  5 
U.S.C.  552a(k)(5): 

(1)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  records  available  to  individuals 
named  in  the  records  at  their  request 
These  accountings  must  state  the  date, 
nature  and  purpose  of  each  disclosure  of 
the  record  and  the  name  and  address  of 
the  recipient  The  application  of  this 
provision  would  alert  subjects  of  an 
investigation  to  the  existeiure  of  the 
investigation  and  diat  such  persons  are 
subjects  of  that  investigatioa  Since 
release  of  such  information  to  subjects 
of  an  investigation  would  provide  the 
subjects  with  significant  information 
concerning  the  nature  of  the 
investigation,  it  could  result  in  the 
altering  or  destruction  of  documentary 
evidence,  improper  influencing  of 
witnesses,  and  other  activities  that 
could  impede  or  compromise  the 
inveetigvtioa 

(2)  5  U.S.C.  552a{d),  (e)(4}  fG)  and  (Ifl, 
and  (f)  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  p«1aining  to  such 
individnal;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  6te  agency  procedures 


relating  to  access  to  records  and  the 
content  of  information  contained  in  such 
records.  This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could 
interfere  with  investigative  and 
enforcement  proceedings;  could 
interfere  with  co-defendant's  right  to  a 
fair  trial:  could  constitute  an 
unwarranted  invasion  of  personal 
privacy  of  others;  could  disclose  the 
identity  of  confidential  sources  and 
reveal  confidential  information  supplied 
by  these  sources;  and  could  disclose 
investigative  techniques  and  procedures. 

(3)  5  U.S.C  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individaal 
that  is  relevant  and  necessetry  to 
accompUsh  a  purpose  of  the  agency 
required  by  statute  or  Execotive  Order. 
An  exemption  from  the  foregoing  is 
needed  when: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  aarly  stages  of  an 
investigation. 

b.  Relevance  and  necessity  are 
questions  of  jud^nent  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  afier  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violations  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforoLog  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons,  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  (he  main 
purpose  of  the  investigation,  but  which 
may  relate  to  matters  under  Ait 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated 

(FR  Doc.  91-22865  Filed  9-20-91:  8:45  an^ 
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(NMFS)  on  Apr 
of  the  Shoshone 
and  the  Idaho  1 
Game  (IDFG).  th 


Bonneville  Po«irer  Administration 

Prepare  an  Environmental  Impact 
Statement  on  Proposed  Stanley  Basin 
Project  and  Conduct  Scoping  Meetings 

agency:  Bonnejrille  Power 
Administration  »BPA),  Department  of 
Energy  (DOE). 

action:  Notice  bf  intent  (NOI)  to 
prepare  an  environmental  impact 
statement  (EIS)  and  announcement  of 
public  scoping  ipeetings. 

summary:  BPA  announces  its  intent  to 
prepare  an  EIS  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  to  evaluate  the 
potential  environmental  impacts  of  the 
proposed  Stanley  Basin  Project,  a 
project  designed  to  conserve  and  restore 
annual  adult  retlims  of  Snake  River 
sockeye  aalmoiu(Onchorynchus  nerka). 
The  Snake  River  sockeye  was  proposed 
for  listing  as  "eiidangered"  by  the 
National  Marine  Fisheries  Service 

1 2, 1991.  At  the  request 
ifBannock  tribes  (SBT) 
epartment  of  Fish  and 
fje  two  agencies  having 
management  authority  over  the  Snake 
River  sockeye,  BPA  proposes  to  fund  the 
Stanley  Basin  Ptoject.  siome  of  the  tasks 
proposed  by  thdSBT  and  IDFG  have 
been  categoricaty  excluded  from  further 
NEPA  review  by  BPA  and  are  now  being 
funded  as  part  of  the  Stanley  Basin 
Project.  These  tasks  are  research  and 
data  gathering  i^  nature  and,  by 
( no  potential  for 
lental  impact. 
I  the  full  range  of  issues 
Dposal  are  addressed, 
!  proposed  scope  and 
"1  are  invitied  from  all 
,  ,  Written  comments 
should  be  postmbrked  by  October  18, 
1991.  Agencies,  Organizations,  and  the 
general  public  w  ill  also  be  invited  to 
present  oral  comments  or  suggestions 
pertinent  to  preparation  of  this  EIS  at 
public  scoping  nteetings  scheduled  as 
indinatfid  belowi  Comments  and 
suggestions  received  during  the  scoping 
period  will  be  considered  in  preparing 
the  draft  EIS.  Thfe  draft  EIS  is  expected 
to  be  completed  In  early  1992,  at  which 
time  its  availability  will  be  announced 
in  the  Federal  Register,  and  public 
comments  will  again  be  solicited. 
Comments  on  the  draft  EIS  will  be 
considered  in  preparing  the  final  EIS. 
ADDRESSES:  Written  comments  or 
suggestions  on  tHe  scope  of  the  EIS, 
requests  to  speak  at  the  scoping 
meetings,  or  queitions  concerning  the 
Stanley  Basin  Prpject  should  be 
directed,  as  appippriate,  to  one  of  the 
following:  Mr.  jo  m  Rowan— PGA,  U.S. 


themselves,  havf 
adverse  enviror 
To  ensure  thaj 
related  to  this  pi 
comments  on  th^ 
content  of  the 
interested  partit 


IMI 


Department  of  Energy,  Bonneville  Power 
Administration,  P.O.  Box  3621,  Portland, 
Oregon  97208,  (503)  230-4238,  or  Ms. 
Nanci  Tester— PGA.  U.S.  Department  of 
Energy,  Bonneville  Power 
Administration,  P.O.  Box  3621,  Portland, 
Oregon  97208,  (503)  230-3078. 

Those  persons  who  wish  to  receive  a 
copy  of  the  draft  EIS  should  make  their 
request  to:  Mr.  Mark  Danley — ALP, 
Public  Involvement  Office,  U.S. 
Department  of  Energy,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212, 1-800-841-5867 
(Oregon),  1-800-624-9495  (Western 
States),  or  503-230-3478. 

Envelopes  should  be  marked:  "Stanley 
Basin  Project  EIS." 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information  on  the  EIS 
process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
oversight  (EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202)  58&- 
4600. 

SUPPtfMENTARY  INFORMATION:  BPA  is 

implementing  the  Northwest  Power 
Planning  Council's  (Council)  1987 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (Program),  as  amended.  The 
Program  is  designed  to  add 
approximately  2.5  million  adult 
anadromous  fish  (salmon  and  steelhead) 
to  the  annual  runs  returning  to  the 
Columbia  River  Basin.  BPA  funds  many 
of  the  projects  in  the  Council's  Program. 

On  April  2, 1991,  NMFS  proposed  to 
list  the  Snake  River  sockeye  salmon 
(Onchorynchus  nerka]  as  endangered 
under  the  Endangered  Species  Act  of 
1973  (ESA).  On  May  3, 1991,  the  IDFG,  in 
coordination  with  the  SBT,  requested 
BPA  funding  of  an  interim  emergency 
effort  to  save  Snake  River  sockeye 
salmon. 

On  May  9, 1991,  BPA  received 
approval  from  the  Council  on 
Environmental  Quality  (CEQ)  to  proceed 
with  funding  the  emergency  effort  under 
alternative  arrangements  for  NEPA 
compliance,  pursuant  to  40  CFR  1506.11 
of  the  CEQ  regulations.  Documents 
prepared  in  support  of  alternative  NEPA 
compliance  arrangements  covered  the 
1991  trapping  and  rearing  of  Redfish 
Lake  (located  in  the  Stanley  Basin  of 
Idaho)  outmigrating  smolts  and  the  1991 
trapping,  holding,  and  spawing  of  adult 
sockeye  returning  to  Redfish  Lake^ 
While  BPA  is  currently  funding  this 
emergency  effort,  additional  work  has 
been  proposed  for  BPA  funding  by  the 
IDFG  and  the  SBT  that  continues  the 
effort  started  in  the  spring  of  1991  to 
rebuild  the  Snake  River  sockeye 
population. 


A.  Current  Action 

BPA  is  funding  some  of  the 
preparatory  research  work  to  be  done 
by  the  University  of  Idaho,  the  SBT,  and 
IDFG  in  the  Stanley  Basin.  This  work 
includes:  (1)  Determination  of  genetic, 
morphological  and  behavioral 
characteristics  of  Snake  River  sockeye 
and  Redfish  Lake  and  Alturas  Lake 
kokanee;  (2)  Determination  of  Redfish 
Lake  and  Alturas  Lake  kokanee 
capability  to  become  anadronious;  (3) 
Limnological  and  water  quality  studies 
in  the  Stanley  Basin  nursery  lakes;  (4) 
Preliminary  studies  of  existing  migratory 
blocks  at  outlets  of  nursery  lakes  in 
Stanley  Basin;  and,  (5)  Determination  of 
Onchorynchus  nerka  population 
characteristics  and  densities  in  the 
Stanley  Basin.  These  actions  are 
categorically  excluded,  i.e..  they 
normally  do  not  require  preparation  of 
an  Environmental  Assessment  or  an  EIS. 

B.  Proposed  Action 

The  proposed  action  includes  release 
of  the  first  set  of  offspring  smolts  into 
the  Snake  River  system  that  were 
derived  from  the  spring  1991  trapping  of 
the  Redfish  Lake  outmigration; 
additional  trapping  and  rearing  of 
smolts  migrating  out  of  the  Stanley 
Basin  lakes  in  1992  and  beyond;  annual 
trapping  of  any  Snake  River  sockeye 
adults  returning  to  Redfish  Lake; 
removal  and/or  modiHcation  of  barriers 
to  fish  migration;  research  on  the  genetic 
characteristics  of  anadromous  fish  in  the 
Stanley  Basin  lakes;  and.  fertilization  of 
selected  Stanley  Basin  nursery  lakes  to 
improve  production  of  sockeye  salmon. 

C.  Alternatives  Proposed  for 
Consideration 

The  Stanley  Basin  Project  EIS  will 
examine  alternative  smolt  acclimation 
and  release  sites,  alternative  means  of    . 
controlling  rough  fish  migration, 
alternative  adult  sockeye  trapping 
locations,  and  alternative  means  of 
increasing  the  productivity  of  the 
Stanley  Basin  lakes.  In  analyzing  the 
potential  environmental  effects  of 
alternatives,  the  EIS  will  consider 
potential  impacts  to  cultural  or  religious 
sites,  floodplains,  wetlands,  water 
quality,  and  other  sensitive  resources 
that  may  be  present. 

D.  Identification  of  Environmental  Issues 

The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS.  In  accordance  with  CEQ  NEPA 
regulations  (40  CFR  1500.4  and  1502.21). 
other  environmental  documents,  as 
appropriate,  may  be  incorporated  by 
reference,  in  whole  or  in  part,  into  these 
impact  analyses.  This  list  is  not  all 
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inclusive  nor  does  it  imply  aay 
predeterminatioii  «f  potential  iiQpacts. 
Additions  or  deletions  to  this  Ibt  laay 
occur  as  the  result  of  the  scopiitg 
process. 

1.  How  will  nursery  lake  fertilization 
a^ect  the  natural  environment  of  the 
Stanley  Basin? 

2.  Can  rough  fish  (sucVers,  squawrfish) 
barriers  be  modified  to  allow  migration 
of  anadromous  h&h  but  not  migration  of 
rough  fish  throughout  the  Stanley  Basin? 

3.  What  is  the  best  release  stralegy  for 
smotts  reared  at  the  Eagle  facility? 

4.  Where  is  the  best  location  fbr 
trapping  returning  adults? 

5.  What  kinds  of  interaction  wiH  there 
be  between  potentially  increasing 
numbers  of  anadromous  fish  and 
existing  resident  fish  in  the  Basin? 

6.  What  effects  are  likely  on  the 
genetic  character  of  existing  natural/ 
wild  populations  with  implementation  of 
an  arti^cial  production  program? 
Annual  trapping,  rearing,  and  spawning 
of  captive  sockeye  salmon  could 
adversely  affect  the  genetic  integrity  of 
any  existing  natural/wild  sockeye.  The 
IDPG  and  SBT-proposed  Stanley  Basin 
Project  is  designed  to  maintain  ttie 
genetic  character  of  the  natural 
populations  within  the  Stanley  Basin  by 
using  accepted  spawning,  rearing,  and 
release  procedures.  Changes  in  artificial 
production  techniques  may  be  made  in 
the  future  when  the  Council's  Gene 
Resource  Conservation  Policy  is 
completed  and  implemented.  Until  tiiis 
policy  is  implemented,  production 
practices  are  designed  to  minimize 
genetic  drift  and  inbreeding  depression 
through  stock  selection,  collection  of 
adequate  numbers  of  brood  stock  and 
spawning  procedures  that  will 
randomize  fertilization.  When  a  large 
diverse  gene  pool  is  lost  due  to  the  use 
of  only  a  few  individuals  of  the  breeding 
population  for  broodstock.  genetic  drift 
and  inbreeding  depression  can  have  an 
adverse  effect  on  the  genetic  character 
of  resulting  populations. 

E.  Scoping  Meetings 

In  addition  to  receiving  written 
comments,  BPA  will  conduct  public 
scoping  meetings  to  assist  BPA  in 
detennining  the  a{^)ropriate  scope  of  the 
EIS  and  the  significant  environmental 
issues  to  be  addressed.  Public  scoping 
meetings  will  be  held  at  *e  following 
locations  and  times: 

a.  Red  Lion  Downtowner.  ISOD  Fairview. 

Boise.  Idaho. 
Date:  OctcJber  9, 1991. 
Time:  7  p.m.  to  9  p-m. 

b.  Community  Center,  Stanley.  Idaho. 
Date:  October  m  1991. 

Time:  7  p.ra.  to  B  p.m. 


The  purpose  of  the  scoping  meetings 
is  to  offer  all  interested  persons  the 
opportunity  to  voice  their  opinions  oo 
the  proposed  content  and  scope  of  ^e 
Stanley  Basin  EIS.  The  meetings  will  be 
informal.  Speakers  who  wish  to  provide 
further  information  for  the  record  should 
submit  such  information  to  the  Public 
Involvement  Office  address  listed  above 
by  October  18. 1991. 

BPA  will  prepare  transcripts  of  the 
scoping  meetings.  The  public  may 
review  the  transcripts  and  other  NEPA 
documented  at  BPA's  Pi^lic  Information 
OfRce  located  at  9Q5  NE.  11th  Ave^ 
Portland.  Oregon. 

Steven  G.  Hickok. 

Acting  Adainistrator 

[FR  Doc.  91-22863  Filed  9-20-01;  6:45  amj 
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Federal  Energy  Regulatory 
Commission 

IPrc4MtNe«.4a2.274SJ 

Carolina  Power  &  Ught  Ca  and  North 
Carolina  Electric  Memt>ership  Corp.; 
AvailabUlty  of  Final  Environmental 


September  IS.  1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1966  aitd 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  S2  FR  47897].  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  applications  for  major  new 
license  for  the  existing  Walters/ 
Waterville  Project  located  on  the  Pigeon 
River  in  Haywood  County,  North 
Carolina  and  has  prepared  a  Final 
Environmental  Assessment  for  the 
project 

Hie  Draft  Environmental  Assessment 
for  this  proiect  was  issued  on  fuly  1, 
1991.  The  Notice  of  the  Availability  of 
the  Draft  Environmental  Assessment 
described  the  procedure  for  filing 
informal  comments  and  motions  to 
intervene  in  this  proceeding  and 
established  July  29, 1991,  as  the  due  date 
for  such  comments  and  motions. 

The  issues  in  'Ais  proceeding  hav« 
been  set  for  a  trial-type  hearing,  which 
is  scheduied  to  begin  on  October  1. 1991. 
18  CFR  380.10. 

For  further  information,  pleate  contact 
)ohn  Blair.  EnvironmeBtai  Assessment 
Coordinator,  at  (202;)  21B-.Z84S. 
LoUD. 


Secretary. 

(FR  Doc.  «l-2r73  filed  9-20-81;  8.-45  an^ 
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[Docket  No.  RPM-211-»18i 

CNG  Transmission  Corp.;  Report  of 
Refunds 

September  16,  IflBl. 

Take  notice  that  (^G  Transmission 
Corporation  (CNG)  on  September  9, 
1991,  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Report  of  Refunds  made 
in  accordance  with  the  provisions  of 
Paragraph  (Q)  of  the  Commission's 
Order  of  May  7, 1991,  in  Docket  No. 
RP8ft-211-O00  ei  al.  CNG  states  that  it 
made  the  refunds  in  August  1991. 

CNG  states  that  a  copy  of  the  refund 
report  has  been  sent  to  all  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule*211  of  the  Commission  s  Rules 
of  Practice  and  Procedure.  16  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  23,  IflOl. 
Protests  will  be  considered  by  the 
Commission  in  determiniBg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasfaeB. 
Secretary. 

[FR  Doc  91-22782  Filed  9-20-01: 8:45  am] 
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(Docket  Na  TMM-1-21-O011 

Columbia  Qas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Qas  Tariff 

September  IB,  1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  September  10, 1991,  tendered  fbr 
filing  the  following  proposed  changes  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  to  be  effective  October  1. 
1991: 

Subititute  Second  Revised  Sheet  Na  2&1 
Substitute  Second  Revised  Sheet  No.  28A.1 
Substilute  Third  Revised  Tenth  Revised 

Sheet  No.  20C 
Sut»tit«te  Third  Revised  Ptrst  Revised  Sheet 

No.  2«D 

Columbia  states  that  tlie  listed  tariff 
sheets  reflect  the  removal  of  the 
WACOG  surchacge  adjustment  rats 
from  Columbia's  tariff  rate  sheets  at  the 
October  L  1991  level  and  revise  the 
ACA  rate  as  previously  filed  Aii^ust^a 
1991  pursuant  ts  tbt  CosunissieD's 
Regulations  «s  set  iorth  ia  Order  No. 
472.e/«e9. 
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Columbia  states  that  copies  of  the 
Tiling  were  sen«d  upon  Columbia's 
jurisdictional  customers  and  interested 
state  commissi(>ns. 
Any  person  (^siring  to  protest  said 
a  protest  with  the 
legulatory  Commission, 
3l  Street,  NE., 
'  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  P*ractice  and  Procedures,  18  CFR 
385.211.  All  sucn  protests  should  be  filed 
on  or  before  September  23, 1991. 
Protests  will  bei  considered  by  the 
Commission  in  determining  the 
appropriate  act  on  to  be  taken,  but  will 
not  serve  to  ma  ce  protestants  parties  to 


filing  should  fili 
Federal  Energy! 
825  North  Capi  j 
Washington,  D<| 


the  proceeding, 
on  file  with  the 


Copies  of  this  filing  are 
Commission  and  are 


available  for  pi^blic  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-2278i  Filed  9-20-91;  8:45  am] 
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[Docket  No.  ER9  1-599-000] 
Holyoke  Water  Power  Co^  Filing 

September  16, 19(  1. 

Take  notice  ti  lat  on  August  22, 1991. 
Holyoke  Water  Power  Company  (HWP) 
tendered  for  fili  ig  a  proposed 
amendment  to  {  service  agreement 
between  HWP  i  nd  Holyoke  Power  and 
Electric  Compel  ly  (HP&E),  dated 
October  14, 195  '. 

HWP  states  t  lat  this  amendment 
eliminates  from  the  contract  the  buy 
back  from  HP&l :  of  output  from  the  Mt. 
Tom  Power  Plai  it  in  Holyoke, 
Massachusetts.  The  amendment  does 
not  change  any  ather  rates  or  terms  to 
service. 

HWP  request  i  that  the  Commission 
waive  its  filing  i  equirements  to  the 
extent  necessar  f  to  permit  the  proposed 
amendment  to  t  ecome  effective  as  of 
midnight  on  Jun  s  30, 1991. 

HWP  states  t  lat  copies  of  the 
appropriate  pro  losed  amendment  have 
been  served  on  HP*E. 

HWP  further  states  that  the  filing  is  in 
accordance  witl  i  Section  35  of  the 
Commission's  Regulations. 

Any  person  d  isiring  to  be  heard  or  to 
protest  said  filii  g  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulate  ry  Commission,  825 
North  Capitol  Sireet,  NE.,  Washington, 
DC  20426,  in  ac(  ordance  with  rules  211 
and  214  of  the  C  ommission's  Rules  of 
Practice  and  Prc^cedure  (18  CFR  385.211 
and  18  CFR  385J214).  All  such  motions  or 
protests  should  je  filed  on  or  before 
September  30, 1  )91.  Protests  will  be 
considered  by  t  le  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubHc 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-22775  Filed  9-20-91:  8:45  am) 

BILUNQ  COOE  6717-01-M 

[Docket  No.  RP91-22-006] 

Natural  Gas  Pipeline  Company  of 
America;  Filing  of  Report  of  Refund 

September  16, 1991. 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America  (Natural)  on 
September  6, 1991,  tendered  for  filing  its 
Report  of  Distribution  of  Refunds 
distributed  in  compliance  with  the 
provbions  of  Article  13.3  of  the 
Stipulation  and  Agreement  on 
Transition  Cost  Recovery  in  Docket  Nos. 
RP91-22-000,  RP-31-000  and  CP89-1281- 
000.  et  aL  filed  June  3, 1991,  and 
approved  by  the  Commission  on  July  25, 
1991. 

Natural  states  that  copies  of  the  report 
has  been  mailed  to  each  of  Natural's 
jurisdictional  customers,  intervenors 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  23, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-22776  Filed  9-20-91;  8:45  am) 

BILUNQ  CODE  6717-01-M 

[Docket  No.  TM92-2-16-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  16. 1991. 

Take  notice  that  on  September  13. 
1991.  National  Fuel  Gas  Supply 
Corporation  ("National")  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets,  to  be  effective  on 
October  15, 1991. 


Fourth  Revised  Sheet  Nos.  116-118 
Third  Revised  Sheet  Nos.  11»-122 
First  Revised  Sheet  No.  123 

National  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
to  be  billed  to  National  by  its  pipeline- 
suppliers  and  to  be  recovered  by 
National  by  operation  of  section  20  of 
the  General  Terms  and  Conditions  to 
National's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  National  further 
states  that  its  pipeline-suppliers  which 
have  received  approval  to  bill  revised 
take-or-pay  charges,  as  reflected  in 
National's  filing  herein,  are:  Columbia 
Gas  Transmission  Corporation,  CNG 
Transmission  Corporation,  Texas 
Eastern  Transmission  Corporation, 
Tennessee  Gas  Pipeline  Company,  and 
Transcontinental  Gas  Pipeline 
Corporation. 

National  states  that  copies  of  the 
filing  were  served  on  National's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  23, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-22778  Filed  9-2(^41;  8:45  am) 
SMXim  COOE  6717-01-M' 


(Docket  No.  TM91-1-72-000] 

Pelican  Interstate  Gas  System; 
Proposed  Change  in  FERC  Gas  Tariff 

September  16, 1991. 

Take  notice  that  on  September  12, 
1991,  Pelican  Interstate  Gas  System 
(Pelican)  tendered  for  filing  Fifth 
Revised  Sheet  No.  2A  an4  Fourth 
Revised  Sheet  No.  2B  to  be  a  part  of  its 
FERC  Gas  Tariff. 

The  proposed  tariff  sheet  provides  a 
revised  Annual  Charges  Adjustment 
(ACA)  that  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
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assesses  Pelican  under  S  382.103  of  the 
Commission's  Regulations.  Pelican 
states  that  the  Commission  has  specified 
the  ACA  unit  charge  of  $.0024/Mcf  to  be 
applied  to  rates  in  1992  for  recovery  of 
1991  annual  charges  and  under 
recovered  1990  annual  charges. 

Pelican  states  that  copies  of  the  Tiling 
were  served  on  Pelican's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street.  NE.  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  23. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-22777  Filed  0-2&-ei:  8:45  am] 
nuLma  cooc  •7i7-oi-m 


(Docket  No*.  RP88-67-000,  RPS8-81-000. 
RP88-221-000,  RP90-1 19-001,  RP91-4-000 
and  RP91-1 1»-000  (PImm  l/RatM)] 

Texas  Eastern  Transmission;  Informal 
Settlement  Conference 

September  16, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  29-30, 
1991,  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC, 
for  the  purpose  of  discussing  issues 
related  to  transition  costs,  comparability 
of  service,  rate  design  and  cost 
allocation. 

Any  party,  as  defmed  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214  (1991). 

For  additional  information,  contact 
Dennis  H.  Melvin  at  (202)  208-0042  or 
Arnold  H.  Meltz  at  (202)  208-0737. 
Loii  D.  Cashell. 
Secretary. 
|FR  Doc.  91-22774  Filed  9-20-01;  8:45  am] 

WLUNO  CODE  •7^7^9y^» 


[Dodctt  No*.  RPSa-l  15-000.  RP90-104-000. 
and  RPM-192-0001 

Texas  Gas  Transmission  Corp^ 
Informal  Settlement  Conference 

September  16, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  9, 1991,  at 
10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE.,  Washington.  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  18  CFR 
385.214. 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740  or 
Joanne  Leveque  at  (202)  208-5705. 
Lois  D.  CasheU, 
Secretary. 

(PR  Doc.  91-22780  Filed  9-20-91: 8:45  am] 
BtUINQ  cooc  •717-41-M 


[Oocktt  No.  TA90-1-29-004] 

Transcontinental  Gas  Pipe  Line  Corp., 
Tariff  Filing 

September  16, 1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  September  3, 1991 
supporting  information  and  written 
explanation  in  compliance  with  the 
.Federal  Energy  Regulatory 
Commission's  (Commission)  data 
request  issued  August  8, 1991  in  the 
referenced  Docket. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  State  Commissions. 

In  accordance  with  the  provisions  of 
S  154.16  of  the  Commission's 
Regulations,  copies  of  the  filing  are 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  person  desiring  to  pi^otest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
385.211.  AH  such  protests  should  be  filed 
on  or  before  September  23, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell 

Secretary. 

(FR  Doc.  91-22779  Filed  9-20-91.  8:45  am] 

BHXMO  cooc  STir-ei-H 


[Docket  No.  RP91-126-000,  et  al.] 

United  Gas  Pipe  Une  Co^  Informal 
Settlement  Conference 

September  16, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  23. 
1991,  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington.  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  18  CFR 
385.214. 

For  additional  information,  contact 
Joanne  Leveque  at  (202)  208-5705  or 
Donald  A.  Heydt  at  (202)  208-0740. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  91-22781  Filed  9-20-91: 8:45  am] 

MLUNO  cooc  t717-01-H 


Office  of  Fossil  Energy 

Notice  of  Meeting;  Invitation  for  PubNc 
Views  and  Commenta  on  ttie  Conduct 
of  ttie  1992  Clean  Coal  Tectinoiogy 
Solicitation 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  meetings  to  invite 
public  views  and  comments  on  the 
conduct  of  the  1992  Clean  Coal 
Technology  (CCT)  solicitation. 

Introduction 

Public  Law  Number  (Pub.  L  No.)  101- 
512,  "An  Act  Making  Appropriations  for 
the  Department  of  Interior  and  Related 
Agencies  for  the  Fiscal  Year  Ending 
September  30, 1991,  and  for  Other 
Purposes"  (the  "Act"),  enacted  January 
23. 1990,  provides  among  other  things, 
that  $600  million  be  made  available  for  a 
fifth  solicitation  for  CCT  demonstration 
projects.  Furthermore,  the  Act  stipulates 
that  "the  request  for  proposals  *  *  * 
shall  be  issued  no  later  than  March  1. 
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1992,  and  projects  resulting  from  such  a 
solicitation  mutt  be  selected  no  later 
than  eight  months  after  the  date  of  the 
request  for  protosals." 

Background 

The  CCT  Deqionstration  Program  is  a 
technology  development  effort  jointly 
funded  by  the  Government  and  industry. 
In  this  Programi  the  most  promising  of 
the  advanced  coal-based  utilization 
technologies  are  being  moved  into  the 
marketplace  through  demonstration.  The 
demonstration  effort  is  at  a  scale  large 
enough  to  generate  ail  of  the  data 
needed  by  the  public  sector  to  judge  the 
commercial  potential  of  the  processes 
being  developed.  As  a  goal,  the  program 
will  make  available  to  the  U.S.  energy 
marketplace  a  lumber  of  advanced, 
more  efficient,  and  environmentally 
responsive  coal  utilization  technologies. 
These  technologies  will  reduce  or 
eliminate  the  eeonomic  and 
environmental  impediments  that  limit 
the  full  use  of  cpal. 

The  I'rogram J  currently  funded  at  a 
level  of  $2.75  billon  of  federal  funds, 
consists  of  five  separate  phases  in  each 
of  which  a  I*roj  ram  Opportunity  Notice 
(PON)  is  being  ised  as  the  procurement 
vehicle  to  comj  etitively  select  projects 
proposed  by  potential  participants.  Four 
of  the  five  phases  of  the  i*rogram  have 
been  initiated.  In  this  effort  to  date,  187 
proposals  have  been  received  from 
which  42  projec  ts  are  currently  active. 
Thirty-two  projects  are  proceeding 
under  the  terms  of  the  cooperative 
agreements  bet  «veen  the  participants 
and  the  Government.  Negotiations  are  in 
progress  on  the  remaining  10,  all  but  one 
of  which  were  selected  in  the  fourth 
phase  of  the  Pragram.  Although 
Congress  requiies  that  industrial 
participation  b(  a  minimum  of  fifty 
percent,  the  pai  ticipants  in  the  first  four 
phases  are  shai  ing  over  sixty  percent  of 
the  costs. 

The  fifth  and  final  phase  of  the 
I^ogram  will  be  initiated  as  early  as 
March  1, 1992, 1  v\\h  a  release  of  the  next 
PON.  This  PON  will  make  available 
approximately  $600  million  of  federal 
funds  to  cost-sHare  projects  selected. 

Purpose  of  the  MeeUngs 

Public  meetings  have  been  convened 
by  the  Department  of  Energy  (DOE) 
prior  to  three  o^  the  previous  four  phases 
of  the  CCT  Denionstration  Program. 
These  meetings  have  been  held  in 
selected  cities  across  the  United  States 
to  obtain  viewsi  comments,  and 
recommendations  of  the  public  on 
proposed  goals  land  objectives  of  each 
phase  of  the  I^*gram.  This  established 
and  successful  irocedure  also  is  being 


IMI 


implemented  for  the  fifth  and  final 
phase  of  the  Program. 

In  general,  the  goal  of  the  fifth  CCT 
solicitation  (CCT  V]  will  be  to 
significantly  advance  the  development 
of  coal  conversion  and  utilization 
technologies  to  ensure  that  coal  can  be 
used  to  meet  the  Nation's  future  energy 
needs  in  the  most  efficient,  economic 
and  environmentally  responsive  manner 
possible. 

Achieving  this  goal  will  be  responsive 
to  the  National  Energy  Strategy  (NES) 
which  states  in  part: 

If  we  as  a  nation  are  to  benefit  *  *  *  from 
our  enormous,  low-cost  coal  reserves,  a 
variety  of  efforts  are  necessary  to  develop 
and  demonstrate  new  "clean  coal" 
technologies  *  *  *. 

New  CCTs  can  substantially  improve 
efficiency  and  reduce  emissions  from 
powerplants.  until  they  are  proven  at  a 
commercial  scale,  however,  their  use  entails 
more  risk  for  utilities  than  conventional 
technologies.  This  additional  risk  could  make 
it  difficult  for  these  new  technologies  to  enter 
the  marketplace  quickly,  especially  given  the 
tight  deadlines  of  the  Clean  Air  Act 
Amendments  of  1990.  The  CCT  Program,  the 
single  largest  technology  development 
program  in  the  Department  of  Energy,  is 
designed  to  help  overcome  this  risk  by 
offering  the  Federal  Government  as  a 
financial  partner  in  demonstrating  worthy 
projects. 

By  promoting  the  export  of  CCTs  the  NES 
will  also  help  other  nations  (especially  in 
Eastern  Europe  and  the  developing  world)  to 
achieve  common  goals:  a  deaner 
environment  and  less  dependence  on  oil. 

The  CCT  Program  also  will  yield 
significant  benefits  to  the  United  States 
by: 

•  Addressing  global  warming 
concerns  by  significantly  increasing  the 
efficiency  of  power  generation, 

•  Improving  the  reliability,  reducing 
the  cost,  and  improving  the 
environmental  performance  of  existing 
and  future  electric  power  stations. 

•  Greatly  enhancing  U.S. 
technological  leadership  and 
international  competitiveness, 

•  Benefiting  both  eastern  and  western 
states  by  making  available  more  cost- 
effective,  fuel  flexible,  power  and 
industrial  systems  capable  of  using  the 
full  spectrum  of  U.S.  coals, 

•  Improving  our  present  position  in 
international  trade  by  providing 
advanced  technology  that  would  make 
American  coal  more  attractive  to  foreign 
markets,  and  by  reducing  the  cost  of 
producing  energy-intensive  U.S.  goods, 

•  Helping  to  ensure  that  the  U.S. 
enters  the  21st  century  with  a  broad 
array  of  sophisticated,  cleaner,  and 
more  economical  coal-based  energy 
technologies  through  accelerating  the 
development  of  more  advanced  and 


sophisticated  technologies  that  promise 
significant  improvements  in  economic 
and  environmental  performance. 

•  Providing  for  the  development  of 
competitive  coal-based  heating  and 
transportation  fuels  technology. 

•  Enhancing  the  long-term  energy 
security  of  the  United  States. 

However,  DOE  is  interested  in 
exploring  alternatives  that  may  be 
available  with  regard  to  how  the  March 
1. 1992,  solicitation  is  structured.  The 
purpose  of  the  meetings  is  to  provide  a 
conduit  of  information  from  the  public  to 
DOE.  Accordingly,  DOE  is  issuing  this 
Notice  in  order  to  invite  the  public  to 
attend  either  one  or  two  meetings,  and 
to  give  interested  persons  the 
opportunity  to  present  their  views, 
comments,  and  recommendations  with 
regard  to  the  forthcoming  solicitation. 

Nothing  in  this  Notice  should  be 
considered  as  definite,  final,  or  binding 
on  DOE  with  regard  to  the  nature  and/ 
or  content  of  the  solicitation.  The  public 
is  further  advised  that  DOE  cannot 
reimbursement  those  who  attend  the 
public  meetings  of  otherwise  submit 
views  to  DOE  for  any  expenses  that 
they  may  incur  in  responding  to  this 
Notice. 

Proposed  Outline  of  the  Anticipated 

Solicitation 

To  establish  a  framework  for 
discussion  and  comment,  it  is  useful  to 
outline  generally  the  structure  of  the 
anticipated  CCT  solicitation. 

The  solicitation  will  be  consistent 
with  the  Report  guidance,  which 
provides,  among  other  things,  that, 
projects  selected  "shall  be  subject  to  all 
provisions  contained  under  this  head  in 
Public  Laws  99-190, 100-202, 100-448. 
101-121,  and  101-512  as  amended  by 
any  legislative  action  for  Fiscal  Year 
1992. 

DOE  anticipates  that  the  solicitation 
will  invite  applications  for  financial 
assistance  awards  and,  accordingly,  will 
be  gdvemed  by  DOE'S  Financial 
Assistance  Rules,  10  CFR  part  600  (the 
"Rules").  The  Rules  establish  uniform 
policies  and  procedures  for  the  award 
and  administration  of  DOE  grants  and 
cooperative  agreements.  (All  four 
previous  PONs  (1986. 1988. 1989.  and 
1991)  specified  that  cooperative 
agreements  would  be  awarded.) 

Project  sponsors  would  be  required  to 
share  the  costs  of  the  projects,  such  that 
DOE  would  not  finance  more  than  fifty 
percent  of  the  total  project  cost  as  of  the 
date  of  award,  and  the  solicitation  may 
require,  as  was  the  case  in  four  previous 
PONs,  that  the  cost-sharing  by  the 
offeror  be  at  least  fifty  percent  in  each 
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of  the  project  phases  (these  were  design, 
construction,  and  operation). 

Costs  would  be  shared  between  DOE 
and  the  offeror  on  an  "as  expended," 
doUar-for-dollar,  basis.  The  solicitation 
may  include  Qualification  Criteria,  and 
provide  the  failure  to  meet  any  one,  or 
more  than  one,  of  these  criteria  would 
result  in  rejection  of  the  proposal  and 
the  cessation  of  its  consideration  of 
fmancial  assistance. 

It  is  also  the  policy  of  the  DOE  in  the 
CCT  Program  to  recover  an  amount  up 
to  (i.e.,  not  to  exceed)  the  Government's 
actual  contribution  to  the  project. 
Repayment  will  be  derived  from  those 
projects  which  are  successful  and 
achieve  commercial  application. 
Individual  Repayment  Agreements  for 
each  project  will  be  negotiated.  The 
Qualification  Criteria  stipulated  in  the 
previous  PON  (CCT  IV)  were: 

•  The  proposed  demonstration  project 
or  facility  must  be  located  in  the  United 
States. 

•  The  proposed  demonstration  project 
must  be  designed  for  and  operated  with 
coal(s).  These  coals  must  be  from  mines 
located  in  the  United  States. 

•  The  proposer  must  agree  to  provide 
the  cost-share  of  at  least  fifty  percent  of 
total  allowable  project  cost,  with  at 
least  fifty  percent  in  each  of  the  three 
project  phases. 

•  The  proposer  must  have  access  to, 
and  use  of,  the  proposed  site  and  any 
proposed  alternate  8ite(s)  for  the 
duration  of  the  project. 

•  The  proposed  project  team  must  be 
identified  and  firmly  committed  to 
fulfilling  its  proposed  role  in  the  project. 

•  The  offeror  agrees  that,  if  selected,  . 
it  will  submit  a  "Repayment  Plan" 
consistent  with  the  requirements  stated 
in  the  PON. 

•  The  proposal  must  be  signed  by  a 
responsible  official  of  the  proposing 
organization  authorized  to  contractually 
bind  the  organization  to  the 
performance  of  the  Cooperative 
Agreement  in  its  entirety. 

If  the  Qualification  Criteria  are  met,  a 
proposal  would  undergo  preliminary 
evaluation,  if  such  a  phase  is  included  in 
the  solicitation.  As  noted  above  for  the 
Qualification  Criteria,  failure  to  meet 
one  or  more  of  the  Preliminary 
Evaluation  Requirements  would  result  in 
rejection  of  the  proposal  and  its 
elimination  from  further  consideration 
for  financial  assistance.  Preliminary 
Evaluation  requirements  were  employed 
in  the  previous  PON:  Included  were 
stipulations  that  the  proposal  must  be 
consistent  with  the  objectives  of  the 
PON;  the  proposal  must  contain 
sufficient  business  and  management,   . 
technical,  cost,  and  other  information  to 
enable  Comprehensive  Evaluation 


(discussed  below);  and.  the  proposal 
must  include  an  explicit  funding  plan  for 
the  project. 

Once  a  determination  is  made  that  a 
proposal  meets  both  (as  may  be 
applicable)  the  Qualification  Criteria 
and  the  Preliminary  Evaluation 
requirements,  it  would  then  enter  the 
Comprehensive  Evaluation  phase  and 
be  evaluated  in  accordance  with  the 
criteria  stated  in  the  solicitation.  The 
solicitation  would  state  the  different 
Evaluation  Criteria,  and  describe  the 
relative  weights  assigned  to  the 
Technical,  Business  and  Management, 
and  Cost  and  Finance  aspects  of  the 
proposal.  The  solicitation  also  would 
provide  guidance  and  instructions  to 
prospective  offerors  on  how  to  prepare 
and  submit  the  proposal. 

Evaluation  Criteria  will  be  developed 
that  are  consistent  with  the  guidance  of 
the  Appropriations  Acts  and  the 
Conference  Reports  such  that  selected 
projects  shall  be  subject  to  all  of  the 
provisions  (relevant  to  the  solicitation) 
that  were  provided  in  Public  Law  No. 
99-190,  which  governed  the  1986  PON; 
Public  Law  No.  100-202,  which  governed 
the  1988  PON;  Public  Law  No.  100-446, 
which  governed  the  1989  PON;  and  in 
Public  Law  No.  101-121,  which  govemea 
the  1991  PON  as  amended  by  the  Act. 

In  developing  the  Evaluation  Criteria, 
DOE  will  consider  factors  that  would 
contribute  to  achieving  the  goals 
established  by  the  Congress  and  by  the 
Administration.  Such  considerations 
include  reducing  additional  forms  of 
pollution  from  coal  combustion  (that  is, 
in  addition  to  sulfur  dioxide  and  oxides 
of  nitrogen,  the  "greenhouse  gases"  such 
as  carbon  dioxide).  Other  factors  under 
consideration  would  be  the  potential  for 
reducing  the  cost  of  producing  electric 
power  and  the  expanded  utilization  of 
U.S.  coals  for  economic  competitiveness 
and  security.  The  public  is  invited  to 
comment  on  these  factors,  and  to 
suggest  others  that  might  be  used  to 
evaluate  proposed  CCT  projects. 

The  flnal  consideration  with  regard  to 
the  selection  of  a  proposal  is  the 
application  of  the  Program  Policy 
Factors.  These  factors  are  used  to 
identify  the  proposals  that,  in  the 
aggregate,  will  achieve  best  the  CCT 
program  objectives. 

Subjects  of  Particular  Interest 

DOE  wishes  to  receive  public  views, 
comments,  and  recommendations  on 
any  and  all  aspects  of  the  forthcoming 
CCT  V  PON  that  will  assist  DOE  with 
the  preparation  of  a  solicitation  that 
optimally  balances  the  needs  of  the 
prospective  offerors  and  the  goals  and 
objectives  of  the  CCT  Program.  In  that 
regard,  there  are  a  number  of  specific 


issues  and  concerns  that  DOE  is 
particularly  interested  in  receiving 
public  comments  on,  as  listed  and 
described  below.  Please  note,  however, 
that  this  is  not  an  all-inclusive  list  of 
subjects  of  interest,  and  new  or  different 
topics  may  be  introduced  or  added  at 
the  public  meetings  themselves,  either 
by  the  public  attendees  or  by  DOE. 

1.  Modifications  to  the  Amount  of 
Requested  Assistance 

Based  on  the  experience  of  the  fourth 
solicitation,  many  projects  were  larger 
in  scale  (and  amounts  of  assistance 
requested]  and  the  scope  of  some 
projects  included  activities  or  equipment 
that  was  not  of  significant  value  to 
achieving  the  objective  of  the  program. 
If  there  are  clearly  severable  aspects  of 
the  project  that  are  not  important  to  the 
program  goal  and  would  improve  the 
quality  of  the  proposal  if  not  included, 
should  DOE  be  able  to  consider 
selection  based  on  a  project  scope 
exclusive  of  these  items?  Should  DOE  be 
able  to  reduce  the  amount  of  the 
assistance  requested  based  on  the  value 
of  the  information  resulting  from  the 
demonstration  towards  furthering  the 
commercialization  of  the  technology? 

2.  Objective  of  the  Fifth  Solicitation 

What  level  of  importance  should  the 
criteria  for  the  fifth  solicitation  be 
designed  to  provide  to  coal  technologies 
for  the  following  categories: 
Environmental  performance  at  existing 
power  generation  facilities;  economic 
and  environmental  performance  at 
future  power  generation  facilities; 
efficiency  improvement;  production  of 
liquid  fuels  for  transportation;  reduction 
of  carbon  dioxide  emissions  from  coal 
technologies;  and  environmental 
performance  for  coal  processes? 

3.  Reduction  of  Toxic  Emissions  Criteria 

Based  upon  Title  III  of  the  Clean  Air 
Act  Amendments  of  1990,  controls  may 
be  required,  in  the  future,  for  certain 
toxic  emissions  from  coal  technologies. 
How  should  the  fifth  solicitation  address 
toxic  emissions?  If  the  ability  to  reduce 
toxic  emissions  were  a  criteria  under  the 
fifth  solicitation,  how  should  such  a 
criteria  be  evaluated  and  which 
emissions  would  be  of  primary 
importance? 

4.  Carbon  Dioxide  Emissions  and  Global 
Warming 

How  should  the  fifth  solicitation 
address  carbon  dioxide  emissions?  The 
third  and  fourth  solicitations 
acknowledge  this  concern  by  providing 
extra  credit  for  technologies  which 
reduce  emissions  of  "greenhouse  gases." 
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5.  Financial  Assisiance  Options 

Currently  the  DOE  provides  funding 
on  a  "doIlar-for-dQllar"  spent  basis 
adjusted  for  the  negotiated  cost-share 
ratio.  A  number  of  other  mechanisms 
are  known  to  be  available  (e.g.,  use  of 
revenues  to  the  deponstration  project; 
cash  flow  differential  payments  as  an 
option  to  cost-shafe  support;  guaranteed 
lease  payments,  ete.).  Should  the  DOE 
consider  one  of  these  or  other  options 
and  what  should  tney  be? 

6.  DOE  May  Rcqute  Use  of  "Program 
Income"  Prior  to  DOE  Cost-Sharing 

To  maximize  thf  prudent  use  of 
government  funds  land  the  possible 
number  of  project^  selected,  should  the 
solicitation  allow  pOE  to  require  the  use 
of  revenues  to  the  demonstration  project 
(if  there  are  any  pjojected)  to  be  used 
for  financing  the  variable  costs,  and  the 
DOE  would  cost-snare  up  to  fifty 
percent  of  the  variable  costs  not  covered 
by  revenue  plus  fiRy  percent  of  the  fixed 
costs? 

7.  Commercial  Performance  Criteria 
Evaluation  i 

There  has  been  |:onsiderabIe 
controversy  over  the  use  of  a  computer 
model  to  evaluate  the  information 
submitted  in  appeadix  I  of  the  prior 
solicitations.  DOEnvould  welcome 
suggestions  for  alternative  methods  of 
evaluating  the  future  commercial 
performance  of  power  generation, 
industrial  process.jOr  liquids  production 
technologies. 

8.  Program  Policy  factors 

Should  DOE  make  any  changes  or 
additions  to  the  Program  Policy  Factors 
contained  in  sectim  4.5  of  the  fourth 
solicitation  for  use  in  the  fifth 
solicitation  (listed  pelow)? 

•  The  desirability  of  selecting  projects 
that  collectively  ra)resent  a  diversity  of 
methods,  technical  approaches,  and 
applications. 

•  The  desirabilijy  of  selecting  projects 
in  this  sohcitation  that  contribute  to 
near  term  reductiofis  in  transboundary 
transport  of  polluti  ints  by  producing  an 
aggregate  net  redu  stion  in  emissions  of 
sulfur  dioxide  and  or  the  oxides  of 
nitrogen. 

•  The  desirabili  y  of  selecting  projects 
that  collectively  ut  lize  a  broad  range  of 
U.S.  coals  and  are  in  locations  which 
represent  a  diversi  ty  of  EHSS, 
regulatory,  and  cliinatic  conditions. 

•  The  desirability  of  selecting  projects 
in  this  solicitation  that  achieve  the 
balance  between  [%)  reducing  emissions 
and  (2)  providing  f^  futore  energy  needs 
by  the  environmenjlally  acceptable  use 
of  coal  or  coal-based  fuels. 


•  The  desirability  of  selecting  projects 
that  provide  strategic  and  energy 
security  benefits  for  remote,  import — 
dependent  sites,  or  that  provide  multiple 
fuel  resource  options  for  regions  which 
are  considerably  dependent  on  one  fuel 
for  total  energy  requirements. 

9.  Evaluation  and  Development 
Activities 

Proposed  Congressional  language  for 
the  fifth  solicitation  would  allow  DOE  to 
cost-share  development  work  to  a 
maximum  of  ten  percent  of  the 
government  cost-share.  Such 
government  support  is  not  expected  to 
include  construction  of  new  facilities, 
although  limited  modification  of  existing 
facilities  for  explicit  project  related 
testing  would  be  allowed.  This  testing 
would  be  to  confirm  assumptions  used 
in  designing  the  demonstration  facility. 
How  should  DOE  incorporate  these 
allowable  activities  into  the  evaluation 
criteria  for  the  solicitation?  Regarding 
development  activities,  what  issues 
could  be  addressed  or  clarified  in  the 
solicitation/model  cooperative 
agreement  to  prevent  misunderstandings 
during  negotiations?  • 

la  Relative  Weight  of  Criteria 

It  is  DOE'S  intent  in  the  fifth 
solicitation  to  attract  higher  risk 
potentially  higher  payoff  technologies 
that  incorporate  a  limited  amount  of 
development  activities.  Should  the 
relative  weighing  of  the  criteria  remain 
the  same  or  change  from  that  used  in  the 
fourth  solicitation? 

11.  Negotiation  Issues 

Are  there  any  items  that  could  be 
more  clearly  addressed  in  the 
solicitation  or  that  should  be  added  to 
the  solicitation  to  better  clarify  the 
information  requirements  for  the 
proposal  and  to  prevent  any 
misunderstandings  regarding 
negotiations  and  fact  finding. 

Meetings,  Locations  and  Dates 

There  will  be  two  public  meetings,  at 
the  locations  and  dates  listed  below: 

1.  Little  America,  Junction  1-80  and  I-2S. 

Cheyenne,  Wyoming  82001  (307- 
634-2771  or  800-445-6945],  at  8:30 
a.m.,  on  Wednesday,  October  30, 
1991. 

2.  Gait  House  Hotel,  140  North  4th 

Avenue,  Louisville,  Kentucky  40202 
(502-589-3300  or  800-843-4258,  at 
8:30  a jn.,  on  Tuesday,  November  12, 
1991. 

Format  of  Meeting 

Both  of  the  meetings  will  follow  the 

same  format,  as  described.  Each  meeting 
will  commence  with  a  brief  plenary 


session  that  will  include  introductory 
remarks  and  program  overviews  by 
DOE  officials.  At  about  mid-morning, 
there  will  be  a  brief  recess,  after  which 
there  will  be  concurrent  Working 
Groups  led  by  panels  of  DOE  officials. 
There  will  not  be  any  formal 
presentations  or  statements  in  the 
Working  Groups.  Attendees  will  be 
asked  to  engage  in  informal, 
unstructured,  discussions  with  the 
panelists  on  the  subjects  described 
earlier  in  this  Notice,  and  on  such  other 
subjects  as  may  be  introduced  by 
members  of  the  audience  or  by  the 
panelists.  At  the  conclusions  of  the 
Working  Groups,  attendees  will  meet  in 
a  closing  plenary  session.  The 
discussions  that  ensued  in  the  various 
Working  Groups,  and  the 
recommendations  that  resulted,  will  be 
reviewed  and  summarized.  The 
meetings  are  expected  to  adjourn  in  the 
late  afternoon. 

Public  Participation 

Individuals  may  attend  the  meetings 
without  notification  in  advance  to  DOE, 
and  there  is  no  registration  fee  or  other 
charge  for  attendance.  Attendees  are 
responsible  for  making  their  own  travel 
and  lodging  arrangements.  DOB  will  not 
provide  any  meals  or  other  refreshments 
at  the  meetings. 

Written  Comments 

Written  conunents  may  be  submitted 
by  individuals  who  are  not  able  to 
attend  the  public  meetings,  and  also  by 
persons  who  do  attend  one  of  the 
meetings  and  subsequently  wish  to 
provide  written  material  to  DOE. 
Written  comments  that  address  the 
"Subjects  of  Particular  Interest" 
described  above  (please  indicate  which 
of  the  two  meetings  is  of  particular 
interest  to  you)  will  be  considered  if 
they  are  received  by  October  15, 1991, 
Written  comments  with  suggestions  for 
the  possible  March  1, 1992,  CCT 
solicitation  will  be  considered  if  they 
are  received  by  January  20, 1992,  In  all 
instances,  written  conunents  should  be 
submitted  in  triplicate  (if  possible)  to  the 
address  noted  below: 

Address  for  Comments:  All  written 
comments  should  be  submitted  to:  Ms. 
Jean  Lerch,  Fossil  Energy.  FE-20  (GTN), 
U.S.  Department  of  Energy,  Washington. 
DC  20545,  (301)  353-3965. 

Issued  in  Washington.  DC.  September  16, 
1991. 

Linda  G,  Stuntz, 

Acting  Assistant  Secntary,  Fossil  Energy. 
[PR  Doc.  91-22867  Filed  9-20-91;  8:45  am] 
BtLUNQ  COOC  MSO-OI-H 
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Kknball/Trippe  Eneray  Aaaociatea; 

ppMcanoii  lO  impoiT  ana  Bxpofi 
Natural  Qas  Indudbig  Uqudled 
Natural  (3aa 

aocncy:  O^ice  of  Fossil  Energy, 
Department  of  Energy. 

ACnOM:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas  including  liquefied 
natural  gas. 

SUtyNMARV:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  August  20, 1991,  of 
an  application  filed  by  Kimball/Trippe 
Energy  Associates  (KTEA)  requesting 
blanket  authorization  to  import  and 
export  up  to  a  total  of  50  Bcf  of  natural 
gas,  including  liquefied  natural  gas 
(LNG).  over  a  two-year  period 
commencing  with  the  date  of  first  import 
or  export.  KTEA  intends  to  use  existing 
pipeline  and  LNG  facilities  for  the 
processing  and  transportation  of  the 
volumes  to  be  imported  or  exported  and 
to  submit  quarteriy  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  October  23. 1991. 
ADDRESSES:  O^ice  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-056,  FE-50,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charies  E.  Blackburn,  Ofiice  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094, 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585.  (202)  586-7751. 
Lot  Cooke,  Office  of  Assistant  General 

Counsel  for  Fossil  Energy,  U.S. 

IJepartment  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585,  (202)  586^0503. 
SUPPLEMENTARY  INFORMATION:  KTEA,  a 

full-service  gas  marketing  company 
engaged  in  purchasing,  aggregating  and 
reselling  natural  gas,  is  a  partnership 
organized  and  existing  under  the  laws  of 
the  State  of  Texas,  with  its  principal 
place  of  business  in  Traverse  City, 
Michigan.  KTEA  intends  to  import  and 


export  natural  gas  and  LNG  from  and  to 
Canada,  Mexica  and  other  countries  as 
commercial  circumstances  warrant 
KTEA  requests  authorization  to  import 
and  export  natural  gas  and  LNG  for  its 
own  account  as  well  as  for  the  account 
of  others. 

In  support  of  its  application,  KTEA 
states  that  the  terms  of  each  transaction 
will  be  determined  by  competitive  . 
factors  in  the  natural  gas  market  through 
arms  length  negotiations.  In  addition, 
KTEA  anticipates  that  the  price  will 
generally  be  adlusted  on  a  monthly  or 
quarterly  basis  as  required  by  market 
conditions. 

The  decision  on  the  application  for  the 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  reviewing 
the  proposed  export  application, 
domestic  need  for  the  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the 
issues  of  competitiveness  as  set  forth  in 
the  policy  guidelines  for  the  requested 
import  authority,  and  on  the  domestic 
need  for  gas  the  applicant  proposes  to 
export,  llie  applicant  asserts  the 
proposed  imports  would  be  competitive 
and  there  is  no  current  need  for  the 
domestic  gas  that  would  be  exported 
under  the  proposed  arrangement.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  these  assertions. 

NEPA  Con^iliance. 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seg.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures. 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  i>erson 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 


parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  AU  protes ta, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notice  of  intervention,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereta 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  l>e  provided, 
such  as  additional  «vritten  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  conunents  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  poUcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosive 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  KTEA's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  Room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  expect 
Federal  holidays. 

Issued  in  Washington,  DC  on  September  17, 
1991. 

Anthony  |.  Como, 

Director,  Office  of  Coal  and  Electricity,  Office 
of  Fuels  Programs.  Fossil  Energy- 
(FR  Doc  91-Z2fl6A  Filed  9-^0-91: 8:45  am] 
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(FE  Docket  No. » 1-41-NG] 

Tennessee  Gas  Pipeline  Co.; 
Application  to  Extend  Blanket 
Autt>ofization  t0  Import  "Special 
Purctuise  Gas"  from  Canada 


agency:  Department  of  Energy.  Office  of 
Fossil  Energy. 

action:  Notice  < 
blanket  authorisation 
Purchase  Gas" 


f  application  to  extend 
to  import  "Special 
itom  Canada. 


summary:  The  ( )ffice  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipl  on  June  24, 1991,  of  an 
application  filec  by  Tennessee  Gas 
Pipeline  Company  (Tennessee)  to 
extend  its  existiig  blanket  authorization 
to  import  up  to  ")  5,000  Mcf  per  day  of 
"special  purchai  le  gas"  from  its 
Canadian  suppl  er,  ProGas  Ltd.  (ProGas) 
over  a  two-year  term  beginning  with  the 
date  of  First  imp  jrt  after  December  12, 
1991,  the  date  th  e  present  authorization 
under  DOE/ER/ ,  Opinion  and  Order,  295 
(Order  295)  expi  res.  Tennessee  intends 
to  continue  usin ;  existing  pipelines  And 
stales  that  it  wif  submit  quarterly    I 
reports  detailing  each  transaction.    \ 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation' Order  Nos.  0204-111 
and  0204-127.  Pnotests,  motions  to 
intervene,  notici  s  of  intervention  and 
written  commen  Is  are  invited. 

DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  tiirte.  October  23. 1991. 

ADDRESSES:  Offlce  of  Fuels  Programs. 
Fossil  Energy,  Uts.  Department  of 
Energy.  Forrest^  Building,  room  3F-056, 
FE-50, 1000  Indi^pendence  Avenue.  SW.. 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Silvermar .  Office  of  Fuels 
Programs.  Foa  sil  Energy.  U.S. 
Department  o  Energy,  Forrestal 
Building,  roor^  3F-094. 1000 
Independence!  Avenue.  SW., 

be  20585.  (202)  586-7249. 

ifice  of  Assistant 

pel  for  Fossil  Energy. 

snt  of  Energy.  Forrestal 

1 6E-042.  GC-14. 1000 

J  Avenue.  SW.. 

)C  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 
Tennessee,  a  coiporation  organized 
under  the  laws  c  f  Delaware  with  its 
principal  place  (f  business  in  Houston, 
is  a  wholly-owned  subsidiary  of 
Tenneco,  Inc.  Tennessee  is  a  natural  gas 
transmission  coi  npany  primarily 


Washington. 
Diane  Stubbs. 
General  Cour 
U.S.  Departmt 
Building,  roor 
Independence 
Washington, 


IMI 


engaged  in  the  business  of  purchasing, 
transporting,  and  selling  natural  gas. 

Tennessee  is  currently  authorized 
under  DOE/ERA  Opinion  and  Order  No. 
131  (Order  131),  issued  )une  19, 1986,  to 
import  up  to  75,000  Mcf  per  day  of 
Canadian  natural  gas  at  Emerson, 
Manitoba,  through  October  31,  2000,  in 
accordance  with  the  provisions  of  its 
November  25, 1985.  gas  purchase 
agreement,  as  amended,  with  ProGas. 
Order  131  also  permitted  Tennessee  to 
assign  its  rights  and  obligations  with 
respect  to  the  purchase,  receipt,  and 
payment  for  any  and  all  of  the  gas 
designated  as  "special  purchase  gas"  to 
third  parties,  under  spot  sales  with 
ProGas.  for  a  period  of  two  years  from 
the  date  of  the  first  such  sale.  Special 
purchase  gas  is  Canadian  natural  gas 
that  ProGas  may  offer  for  sale  to 
Tennessee  under  the  gas  purchase 
contract  at  a  negotiated  price  that 
Tennessee  claims  will  necessarily  be 
less  than  the  commodity  charge 
otherwise  in  effect.  Tennessee  can  buy 
that  gas  for  its  system  supply  or  assign 
its  right  to  purchase  that  as  to  a  third 
party  without  forfeiting  its  rights  to 
credit  such  volumes  toward  its  take-or- 
pay  obligation.  This  authorization  was 
subsequently  extended  for  a  two-year 
period  under  Order  295.  which  will 
expire  on  December  12, 1991. 

The  decision  on  this  import 
application  will  be  made  consistent  with 
DOE'S  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  pubhc 
interest  (49  FR  6684.  February  22. 1984). 
Parties,  especially  those  that  may 
oppose  this  application,  should  comment 
on  the  issue  of  competitiveness  as  set 
forth  in  the  pohcy  guidelines  regarding 
the  requested  import  authority.  The 
applicant  contends  that  the  extension  of 
its  import  authorization  is  not 
inconsistent  with  the  public  interest 
because  Tennessee  has  a  need  for  the 
additional  flexibility  arising  from 
"Special  Purchase  Gas"  rights,  and 
because  the  voluntary,  short-term  nature 
of  these  arrangements  assures  their 
competitiveness.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seg., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 


Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necesseiry  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
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this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Tennessee's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  September  17, 
1991. 
Anthony  |.  Como, 

Director,  Office  of  Cool  and  Electricity,  Office 

of  Fuels  Programs,  Fossil  Energy. 

(PR  Doc.  91-22664  Filed  »-20-91;  8:45  am] 

MLUNQ  COOC  MM-«1-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4011-5] 

Agency  Informatfon  Collection 
Activitiet  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that , 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Sandy  Fanner  at  EPA  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Frances,  (EPA  No. 
1361.03).  This  information  collection 
request  is  associated  with  the  technical 
amendments  to  the  final  rule  for  boilers 
and  industrial  furnaces  burning 
hazardous  waste  (see  56  FR  43504- 
42517,  August  27, 1991).  It  amends  a 
previously  approved  ICR  (OMB 
Clearance  No.  2050-0073)  and  imposes 
additional  burden  hours  as  a  result. 
These  requirements  are  not  effective 
until  OMB  approves  them  and  a 
technical  amendment  to  that  effect  is 
published  in  the  Federal  Register. 

Abstract'  The  revision  to  the  ICR 
requires  facilities  to  retain  records  until 
facility  closure  in  conference  with  the 
requirements  for  other  treatment, 
storage,  and  disposal  facilities  as 


provided  in  40  CFR  264.73(b)  and  40  CFR 
265.73(b).  It  also  contains  provisions  for 
about  25  facilities  to  claim  exemption 
from  the  requirements  imposed  by  the 
BIF  rule.  These  facilities  will  be  required 
to  conduct  sampling  and  analysis  of 
waste  feedstock,  provide  a  one-time 
notification  to  EPA,  and  maintain 
records  to  document  that  they  qualify 
for  exemption  from  the  BIF  rule  emission 
standards. 

Burden  Statement-  The  incremental 
annual  public  reporting  burden  for  this 
collection  of  information  is  about  16 
hours  per  facility.  This  estimate  includes 
all  aspects  of  the  information  collection. 
The  incremental  aimual  recordkeeping 
burden  is  estimated  to  vary  from  6  to  20 
hours  per  facility. 

Respondents:  Owners  and  operators 
of  boilers  and  industrial  furnaces 
burning  hazardous  waste. 

Estimated  Number  of  Respondents: 
225. 

Estimated  Number  of  Responses  per 
Respondent- 1. 

Estimated  Total  Annual  Additional 
Burden  on  Respondents:  3730  hours. 

Frequency  of  Collection:  One-time 
notification. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street,  SW., 

Washington,  DC  20480,  and 
Ron  Minsk,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  725 17th  St..  NW.. 

Washington,  DC  20503. 

Dated:  September  16. 1991. 
Paul  Lapsley. 

Director,  Reguiatory  Management  Division. 
(PR  Doc.  91-22869  Filed  9-20-91;  8:45  am] 

MLUNQ  COOC  WM-SO-M 


(OPTS-14015S;  FRL-3947-71 

Planning  Research  Corporation; 
Access  to  Trade  Secret  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION!  Notice. 

summary:  EPA  has  authorized  Planning 
Research  Corporation,  and  their 
subcontractor,  Sycom,  Incorporated  of 
Chantilly,  VA,  for  access  to  information 
submitted  to  EPA  pursuant  to  sections 
303,  311.  312.  313,  and  322  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA), 
also  known  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  Some  of  the  information 


may  be  claimed  or  determined  to  be 
trade  secret  information. 

DATES:  This  notice  is  effective 
September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  D.  Newburg-Rinn,  Chief,.Public 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
NE-G008.  Mail  Stop  TS-793,  401  M  St.. 
SW.,  Washington  DC  20460,  Telephone: 
202-260-3757. 

SUPPLEMENTARY  INFORMATION:  Under 

EPCRA,  industry  must  report 
information  on  the  presence,  use, 
production,  and  manufacture  of  certain 
chemicals  to  EPA.  Under  section  322  of 
EPCRA,  facilities  must  send  trade 
secrecy  claims  regarding  their  section 
303,  311,  312,  and  313  submittals  to  EPA. 

Under  contract  number  68-01-7361, 
Sycom,  Incorporated  (Sycom),  14523  Lee 
Road,  Chantilly,  VA  22021,  as 
subcontractor  to  Planning  Research 
Corporation,  assists  the  O^ice  of  Toxic 
Substances,  Information  Management 
Division  in  design,  development, 
implementation,  and  maintenance  of  the 
Toxic  Chemical  Release  Inventory  data 
base  in  response  to  the  requirements  of 
sections  303,  311,  312,  and  313  of 
EPCRA.  Specifically.  Sycom  maintains  a 
data  base,  called  the  Toxic  Chemical 
Release  Inventory,  and  an  associated 
document  tracking  system  for  the 
purpose  of  electronically  storing  data 
collected  by  the  EPA  in  accordance  with 
requirements  of  EPCRA  section  313. 

EPA  has  determined  that  Sycom 
requires  access  to  trade  secret 
information  under  EPCRA  to  carry  out 
their  contractual  duties,  and  in  doing  so, 
Sycom  personnel  will  sign  nondisclosure 
agreements  and  follow  all  required 
security  procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  trade  secret  information 
under  the  aforementioned  EPCRA 
sections  that  EPA  will  provide  Sycom 
personnel  access  to  trade  secret 
information  on  a  need-to-know  basis. 
All  access  to  EPCRA  trade  secret 
information  will  take  place  at  the 
.EPCRA  Reporting  Center.  Upon 
termination  of  their  contract,  or  prior  to 
termination  of  their  contract  at  EPA's 
request,  Sycom  will  return  all  material 
to  EPA. 

EPA  announced  clearance  to  access  to 
EPCRA  trade  secret  information  by 
Planning  Research  Corporation  and 
Sycom  in  the  Federal  Register  of  ]une  10, 
1988  (53  FR  21916).  That  previous  notice 
indicated  that  clearance  to  access  under 
this  contract  was  expected  to  expire 
September  30, 1991.  Pursuant  to  this 
notice,  clearance  to  access  to  EPCRA 
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trade  secret  information  under  this 
contract  is  exte<>ded  and  is  expected  to 
expire  on  Deceijiber  31. 1991. 

Dated:  SeptemUer  13. 1991. 

Liada  A.  Tnvsra, 

Director.  Information  Management  Division. 
Office  of  Toxic  Substances. 

(FR  Doc.  91-22874i  Filed  9-20-91:  B:45  am] 

BUJJNQ  COOC  MW-^-F 


(OPTS-140156; 


;j^ 


3947-<] 


American  Assotiation  of  Retired 
Persons;  Acceee  to  Trade  Secret 
Information 

agency:  Enviro^ental  Protection 
Agency  [EPA). 
action:  Notice. 


summary:  EPA  kas  authorized  the 
American  Assodation  of  Retired 
Persons  [grantee  s  under  the  Senior 
Environmental  Employment  Program) 
for  access  to  infermation  submitted  to 
EPA  pursuant  tol  sections  303,  311,  312. 
313,  and  322  of  t^e  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1988  (EPCRA),  also  known  as  Title  ID  of 
the  Superfund  A|nendments  and 
Reauthorization  Act  of  1986  (SARA). 
Some  of  the  information  may  be  claimed 
or  determined  to  be  trade  secret 
information. 

DATES:  This  noti  :e  is  effective 
immediately. 

FOR  RiRTHER  INTORMATtON  CONTACT: 

Steven  D.  Newb»rg-Rinn.  Chief.  Public 
Data  Branch,  Information  Management 
Division.  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
NE-GOOB,  Mail  SJtop  TS-793,  401  M  St. 
SW..  Washington  DC  20460,  Telephone: 
202-280-3757. 

SUPPlfMENTARYjINFORMATION:  Under 

section  322  of  EFCRA.  faciUties  may 
assert  trade  secrpcy  claims  regarding 
the  chemical  identities  reported  in  their 
section  303.  311,  812,  and  313  submittals 
to  EPA. 

Under  grant  niimber  CQ-815474.  the 
American  Association  of  Retired 
Persons  (AARP).!eoi  E  St.,  NW., 
Washington.  DCJ  as  an  enrollee  in  the 
Senior  Environmental  Program,  will 
assist  EPA  in  enfcrcement  of  EPCRA. 
including  condudting  inspections  of 
facilities  on  beh^f  of  EPA  for  purposes 
of  determining  compliance  with  EPCRA. 
EPA  has  determined  that  in  order  to 
successfully  carry  out  their  duties  under 
the  grant  AARP  may  be  required  to 
review  or  receive  information  on  behalf 
of  EPA  that  is  ch  imed  or  determined  to 
be  trade  secret.  Therefore,  EPA  has 
determined  that  AARP  requires  access 
to  trade  secret  information  under 
EPCRA.  AARP  employees  will  sign 


nondisclosure  agreements  and  follow  all 
required  security  procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  trade  secret  information 
under  the  aforementioned  EPCRA 
sections  that  EPA  will  provide  AARP 
employees  access  to  trade  secret 
information  on  a  need-to-know  basis. 
Access  to  EPCRA  trade  secret 
information  may  take  place  at  facility 
sites,  EPA  Regions  or  headquarters 
offices,  or  the  EPCRA  Reporting  Center. 
Upon  termination  of  their  grant,  or  prior 
to  termination  of  their  grant  at  EPA's 
request.  AARP  will  return  all  material  to 
EPA. 

Clearance  to  access  to  EPCRA  trade 
secret  information  under  this  grant  is 
scheduled  to  expire  October  24, 1992. 

Dated:  September  13, 1991. 
Linda  A.Travars, 

Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 
(FR  Doc  91-22875  Filed  9-20-91;  8:45  am] 

BILUNa  CODE  ««0-SO-P 


[OPTS-1401S7;  FRL-3947-9] 

International  Technology 
Environmental  Programs;  Access  to 
Trade  Secret  Information 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  authorized 
International  Technology  Environmental 
Programs,  Washington,  DC,  for  access  to 
information  submitted  to  EPA  pursuant 
to  sections  303,  311,  312,  313,  and  322  of 
the  Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA), 
also  known  as  Title  III  of  the  Super^d 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
trade  secret  informatton. 

DATES:  lliis  notice  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  D.  Newburg-Rinn,  Chief,  Public 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
NE-G008,  Mail  Stop  TS-793, 401  M  St. 
SW,.  Washington  DC  20460.  Telephone: 
202-260-3757. 

SUPPLEMENTARY  INFORMATION:  Under 

EPCRA,  industry  must  report 
information  on  ^e  presence,  use. 
production,  and  manufacture  of  certain 
chemicals  to  EPA.  Under  section  322  of 
EPCRA.  facilities  must  send  trade 
secrecy  claims  regarding  their  section 
303.  311,  312,  and  313  submittals  to  EPA. 


Under  contract  number  68-DS-0112, 
International  Technology  Environmental 
Programs  (ITEP).  1133  2l8t  St,  NW.. 
Suite  401,  Washington,  DC,  assists  the 
Office  of  Toxic  Substances  in  processing 
the  information  submitted  by  industry  in 
response  to  the  requirements  of  sections 
303,  311.  312,  313,  and  322  of  EPCRA. 
ITEP  staff  conduct  reviews  of  EPCRA 
submissions  at  the  EPCRA  Reporting 
Center  where  submissions  are  received 
and  processed.  ITEP  reviews  selected 
submissions  for  technical  accuracy  and 
contacts  submitters  regarding  potential 
discrepancies. 

EPA  has  determined  that  ITEP 
requires  access  to  trade  secret 
information  under  EPCRA  to  perform 
their  contractual  duties,  and  in  doing  so, 
ITEP  personnel  will  sign  nondisclosure 
agreements  and  follow  all  required 
security  procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  trade  secret  information 
under  the  aforementioned  EPCRA 
sections  that  EPA  will  provide  ITEP 
personnel  access  to  trade  secret 
information  on  a  need-to-know  basis. 
All  access  to  EPCRA  trade  secret 
information  will  take  place  at  the 
EPCRA  Reporting  Center.  Upon 
termination  of  their  contract  or  prior  to 
termination  of  their  contract  at  EPA's 
request  ITEP  will  return  all  material  to 
EPA. 

Clearance  to  access  to  EPCRA  trade 
secret  information  under  this  contract  is 
scheduled  to  expire  on  September  30, 
1991.  Clearance  to  access  under  this 
notice  will  be  extended  for  so  long  as 
ITEP  continues  to  perform  the  duties 
described  above  pursuant  to  any 
contract  renewal  or  other  existing 
contract 

Dated:  September  13, 1991. 
Linda  A.  Tnvara, 

Director,  Information  Management  Divlahn. 
Office  of  Toxic  Substances. 
[FR  Doa  91-22876  Filed  9-20-91;  &-48  am] 
Bn  I  Mio  cooe  tew  10  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  SulNnltted  to  Office  of 
Management  and  Budget  for  Review 

Septemt>er  16, 1991. 

The  Federal  Conununications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
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contractor,  Downtown  Copy  Center, 
1114  2l8t  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503,  (202)  395^814. 

OMB  Number  None. 

TiUe:  Section  73.687.  Transmission 
system  requirements. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  6 
responses;  1  hour  average  burden  per 
response;  6  hours  total  annual  burden. 

Needs  and  Uses:  The  Commission 
adopted  Report  and  Order,  MM  Docket 
No.  87-465,  which  amends  §  73.687  by 
including  new  paragraphs  (e)(3]  and 
(e)(4),  incorporating  into  the  rules  a 
specific  statement  of  responsibility  for 
TV  stations  on  Channels  14  and  69  to 
protect  adjacent  spectrum  land  mobile 
operations  from  interference.  This 
requirement  will  apply  to  all  new 
Channel  14  and  69  TV  broadcast 
stations  and  those  authorized  to  change 
channel,  increase  effective  radiated 
power  (ERP),  change  directional 
antenna  characteristics  such  that  ERP 
increases  in  any  azimuth  direction  or 
change  location,  involving  an  existing  or 
proposed  channel  14  or  69  assignment. 
These  stations  will  also  be  required  to 
submit  evidence  to  the  FCC  that  no 
interference  is  being  caused  before  they 
will  be  permitted  to  transmit 
programming  on  the  new  facilities.  The 
data  will  be  used  by  the  FCC  to  ensure 
proper  precautions  have  been  taken  to 
protect  land  mobile  stations  from 
interference.  It  will  also  increase  and 
improve  service  to  the  public  by 
broadcasters  and  land  mobile  services 
operating  in  certain  parts  of  the 
spectrum. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-22805  Filed  9-20-91;  8:45  am] 

WUJNO  cooc  STia-OI-M 

[PR  Docket  No.  91-143;  DA  91-1139] 

Private  Land  Mobile  Radio  Services; 
Arizona  Pubiic  Safety  Flan 

agency:  Federal  Communications 

Commission. 

ACTtON:  Notice. 


summary:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Arizona  (Region  3).  As  a 
result  of  accepting  the  Plan  for  Region  3, 
licensing  of  the  821-824/866-869  MHz 
band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  September  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

SUPPI^MENTARY  INFORMATION: 

Order 

Adopted:  September  4, 1991. 
Released:  September  12. 1991. 

By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  March  12, 1991,  Region  3 
(Arizona)  submitted  its  public  safety 
plan  to  the  Commission  for  review.  The 
plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  its  region.  On  May 
6, 1991,  Arizona  filed  revisions  to  the 
plan,  based  on  conversations  with  the 
Commission's  staff. 

2.  The  Arizona  plan  was  placed  on 
Public  Notice  for  comments  on  May  16, 
1991,  56  FR  23707  (May  23, 1991).  On 
June  24, 1991,  the  American  Private 
Radio  Association  (APRA)  filed  a 
motion  requesting  an  extension  of  the 
deadlines  for  comments  and  reply 
comments.  The  request  was  granted  on 
July  5, 1991.  The  Commission  received 
no  comments  in  this  proceeding. 

3.  We  have  reviewed  the  plan 
submitted  for  Arizona  and  Hnd  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112.  3  FCC  Red  905  (1987),  and  . 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Arizona. 
We  note,  however,  that  the  channel 
allotments  contained  in  the  Arizona 
Plan  may  need  to  be  modified  to 
conform  to  the  Memorandum  of 
Understanding  between  the  United 
States  and  Mexico  concerning  use  of  the 
821-824/866-869  MHz  bands. 

4.  Therefore,  we  accept  the  Arizona 
Public  Safety  Plan,  subject  to  the 
provisions  of  paragraph  3.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Arizona  may  commence 
immediately. 


Federal  Communications  Commission. 

Ralph  A.  HaDer, 

Chief,  Private  Radio  Bureau. 

(FR  Doc.  91-22806  Filed  9-20-91;  8:45  am] 

MLUNQ  COOC  (Tia-ei-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-0914-OR1 

Massachusetts;  Amendment  to  a  Major 
Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


;  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts 
(FEMA-0914-DR),  dated  August  26, 
1991,  and  related  determinations. 
DATES:  September  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of 
Massachusetts,  dated  August  26, 1991,  is 
hereby  amended  to  include  the 
following  areas  among  those  previously 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  26, 1991: 

The  counties  of  Nantucket  Norfolk,  Suffolk 
and  Worcester  for  I>ublic  Assistance  only. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richaid  W.  Krimm, 

Acting  Deputy  Associate  Director.  Slate  and 
Local  Programs  and  Support,  Federal 
Emergency  Management  Agency. 
(FR  Doc.  91-22832  Filed  9-20-91;  8:45  am] 
MLUNQ  CODE  f71»-0>-M 


[FEIIA-917-DR1 

New  Hampsliire;  Major  Disaster  and 
Related  Determinations 

AQENCY:  Federal  Emergency 

Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(FEMA-917-DR),  dated  September  9, 
1991,  and  related  determinations. 
dates:  September  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 
Neva  K.  Elliott,  Disaster  Assistance 
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Programs.  Federal  Emergency 
Management  Agfncy,  Washington.  DC 
20472  (202)  846-3014. 

NOTICE:  Notice  is]  hereby  given  that.  In  a 
letter  dated  September  9. 1991.  the 
President  declared  a  major  disaster 
under  the  author^y  of  the  Robert  T. 
Stafford  Disaster]  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Public  Law  93-28IB.  as  amended  by 
Public  Law  lOO-Tp).  as  follows:. 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire, 
resulting  from  Hurricane  Bob  and  severe 
storms  on  August  1^20, 1991.  is  a  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaratioit  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("thiB  Stafford  Act").  I. 
therefore,  declare  tiat  such  a  major  disaster 
exists  in  the  State  of  New  Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authori;^  to  allocate  funds 
available  for  these  (purposes,  such  amounts 
as  you  Bnd  necessary  for  Federal  disaster 
assistance  and  adn^nistrative  expenses. 

You  are  authoriz^  to  provide  Public 
Assistance  in  the  designated  areas. 
Individual  Assistance  may  be  provided  at  a 
later  date,  if  requested  and  warranted. 
Consistent  «vith  the i requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  wrill  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  Section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  m  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Richard  H.  Strome  of  the 
Federal  Emergenoy  Management 
Agency  to  act  as  the  Federal 
Coordinating  O^er  for  this  declared 
disaster,  j 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Hampshire  to 
have  been  affected  adversely  by  this 
declared  major  disaster. 

The  counties  of  Carroll.  Hillsborough. 
Rockingham,  and  Stafford  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
|«rty  D.  letmlnga. 

Deputy  Director,  Fe0eral Emergency 
Management  Agency. 
(FR  Doc.  91-22833  Filed  9-20-M:  8:45  am] 
WUJNQ  coof  sns-BS-fi 


Fire  Administration  Board  of  Visitort 
for  tha  National  Flra  Academy.  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  for  the  National 
Fire  Academy. 

Date  of  Meeting:  October  13-14, 1991. 

Place:  National  Emergency  Training 
Center,  National  Fire  Academy,  C  Building, 
Conference  Room,  Emmitsburg.  Maryland. 

Time:  October  13  2  pjn. — 5  pan.  (Quarterly 
Meeting),  October  14  9  a.m. — Agenda 
Completion. 

Proposed  Agenda:  Old  Business,  New 
Business,  Preparation  of  Annual  Report 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  first-come, 
first-serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  quarterly 
meeting  should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration.  16825  South 
Seton  Avenue.  Emmitsburg.  Maryland, 
21727  (telephone  number.  301-447-1362) 
on  or  before  October  10, 1991. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Administrator's  Office.  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  16825  South  Seton 
Avenue,  Emmitsburg,  Maryland  21727. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  September  6. 1991. 

Edward  M.  Wall. 

Deputy  Administrator,  U.S.  Fire 
A  dministiation. 

[FR  Doc.  91-22834  Filed  9-20-91;  8:45  am] 

MLUNO  COK  STIS-tl-M 


[Docket  Noj  FEIIA-REP-2-tU-2] 

New  Jersey  Radiological  Emergency 
Response  Plan  Site-Specific  to  ttie 
Oyster  Creole  Nuclear  Generating 
Station 

actwn:  Certificatioii  of  finding  and 
determination. 

In  accordance  with  the  Federal 
Emergency  Management  Agency 
(FEMA)  Rule,  title  44  CFR.  part  35a  the 
State  of  New  Jersey  originally  submitted 
the  offsite  radiological  emergency 
response  plans  site-specific  to  the 
Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey,  to  the  Regional  Director  of  FEMA 
Region  II  on  June  18, 1983,  for  FEMA 
review  and  approval.  On  June  29, 1989, 
the  Region  II  Acting  Director  submitted 
his  evaluation  and  recommendation  for 
formal  approval  to  the  Associate 


Director  for  State  and  local  Programs 
and  Support  in  accordance  with  S  350.11 
of  the  FEMA  Rule.  However,  before  the 
Headquarters  review  process  could 
proceed,  the  Regional  Director's 
evaluation  required  several 
clarifications. 

The  Regional  Director's  evaluation 
was  changed  accordingly  and 
subsequently  resubmitted  to  FEMA 
Headquarters  on  April  30, 1990.  Included 
in  this  evaluation  was  a  review  of  the 
full  participation  exercise  conducted  on 
Jime  6-7, 1989,  in  accordance  with 
8  3509  of  die  FEMA  Rule,  and  a 
transcript  of  the  public  meeting  held  on 
March  21. 1984.  in  accordance  with 
S  350.10  of  the  FEMA  Rule. 

Based  on  the  evaluation  and 
recommendation  for  approval  by  the 
FEMA  Region  II  Acting  Director,  the 
review  by  the  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC),  and  die  review  by  the  FEMA 
Headquarters  staff  in  accordance  with 
S  350.12  of  the  FEMA  Rule,  I  find  and 
determine  that  the  New  Jersey  State  and 
local  ofisite  radiological  emergency 
response  plans  and  preparedness  site- 
specific  to  the  Oyster  Creek  Nuclear 
Generating  Station  are  adequate  to 
protect  the  health  and  safety  of  the 
public  living  in  the  vicinity  of  the  plant. 
The  offsite  radiological  emergency 
response  plans  and  preparedness  are 
assessed  as  adequate  in  that  there  is 
reasonable  assurance  that  appropriate 
protective  measures  can  be  taken  offsite 
in  the  event  of  a  radiological  emergency 
and  that  the  plans  are  capable  of  being 
implemented. 

The  prompt  alert  and  notification 
system  installed  and  operational  around 
the  Oyster  Creek  Nuclear  Generating 
Station  was  previously  approved  by 
FEMA  on  December  18, 1986,  in 
accordance  with  the  criteria  of  NUREG- 
0654/FEMA-REP-l,  Rev.  1.  appendix  3. 
and  FEMA  REP-10,  "Guide  for  die 
Evaluation  of  Alert  and  Notification 
Systems  for  Nuclear  Power  Plants." 

Accordingly,  I  approve  the  New  Jersey 
State  and  local  offsite  radiological 
emergency  response  plans  and 
preparedness,  site-specific  to  the  Oyster 
Creek  Nuclear  Generating  Station. 
FEMA  will  continue  to  review  the  status 
of  offsite  plans  and  preparedness  site- 
specific  to  the  Oyster  Creek  Nuclear 
Generating  Station  in  accordance  with 
S  350.13  of  die  FEMA  Rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  File  No,  FEMA- 
REP-2-NJ-2  maintahied  by  die  Regional 
Director.  FEMA  Region  II,  26  Federal 
Plaza,  room  1337,  New  York.  New  York 
10278-0002. 


IMI 
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Dated:  September  10, 19S1. 

For  the  Federal  Emergency  Management 
Agency. 

Grant  C  PetataoB. 

Aaaochte  Director.  State  and  Local  ProgratM 
and  Support 

[FR  Doc.  91-22835  Filed  »-20-ei;  8:45  am) 
WUMQ  coot  ana-jo-it 


FEDERAL  MARtTIME  COMMISSION 

U.S.  AtUmtic  Coast/Brazil,  et  al.; 
Agreenient(s)  Fned 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  (  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011141-017.  , 

Title:  Gulfway. 

Parties:  Deppe  Linie  GmbH  »  Co., 
Euro-Gulf  International,  Inc.,  Lykes  Bros. 
Steamship  Co..  Inc.,  Transportation 
Maritime  Mexicana  S.A.  de  C.V.  (TMM), 
Hapag  Lloyd  AG,  Sea-Land  Service,  Inc., 
P&O  Containers  Limited,  Compagnie 
Generale  Maritime  (CGM).  Nedlloyd 
Lijnen,  BV,  Atlantic  Container  Line  AB. 

Synopsis:  The  proposed  amendment 
would  add  Star  Shipping  A/S  (dba 
Atlanticargo)  as  a  party  to  the 
Agreement.  The  parties  have  requested 
a  shortened  review  period. 

Agreement  No.:  212-009847-026. 

Title:  U.S.  Atlantic  Coast/Brazil 
Agreement. 

Parties:  Companhia  de  Navegacao 
Lloyd  Brasileiro,  Companhia  de 
Navegacao  Maritima  Netumar, 
Companhia  Maritima  Nacional, 
American  Transport  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  98  percent  carrying 
rate  through  December  31, 1991.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-011038-011. 

Title:  Southeastern  Caribbean 
Discussion  Agreement. 

Parties:  United  States  Atlantic  and 
Gulf/Southeastern  Caribbean 


Conference,  West  Indies  Shipping 
Corporation,  Seaboard  Marine,  Ltd^ 
Tecmarine  Lines,  Inc.,  Bemuth  Lines, 
North  American  Caribbean  Line  Ltd.. 
Blue  Caribe  Line. 

Synopsis:  The  proposed  amendment 
would  delete  Bemuth  Lines,  Blue  Caribe 
Line.  Seaboard  Marine.  Ltd.  and  North 
American  Caribbean  Line  Ltd.  as 
Independent  carrier  parties  to  the 
Agreement. 

Agreement  No.:  224-200567. 

Title:  Maryland  Port  Administration/ 
EAC  Bulk,  Transport  (North  America), 
Inc.,  Terminal  Agreement. 

Parties:  Maryland  Port  Administration 
("MPA"),  EAC  Bulk  Transport  (North 
America),  Inc.,  ("EAC"). 

Synopsis:  The  proposed  Agreement, 
filed  September  12, 1991,  provides  that 
MPA  will  lease  appxominately  7  acres 
at  its  North  Locust  Point  Marine 
Terminal  to  EAC  for  an  eight  month 
period.  Thereafter,  the  parties  may 
extend  the  Agreement  on  a  month-to- 
month  basis. 

Dated:  September  17, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaaph  C  PoUdng, 
Secretary. 

[FR  Doc.  91-22788  Piled  9-20-91;  8:45  am) 
■iLUNa  cooc  arso-oi-ii 


Port  of  San  Diego/MetropoHtan 
Stevedore  Contpany  Terminal 
Operator,  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
9  560.7  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  coy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 


Asnement  M).-  224-200564. 

Title:  Port  of  San  Diego/Metropolitan 
Stevedore  Company  Terminal  Operator 
Agreement. 

Parties:  San  Diego  Unified  Port 
District  ("Port  of  San  Diego"), 
Metropolitan  Stevedore  Co. 
("Metropolitan"). 

FHing  Party:  Stanley  R.  Westover. 
Manager.  Marine  Operations,  Port  of 
San  Diego.  P.O.  Box  488.  San  Diego, 
California  92112-0488. 

Synopsis:  The  Agreement,  filed 
September  9, 1991,  allows  Metropolitan 
to  provide  terminal  operator  services  at 
berths  owned  by  the  Port  of  San  Diego. 

Dated:  Septeml>er  17, 1S91. 

By  Order  of  the  Federal  Maritime 
Commission. 
)oae|A  CPoBdBg. 
Secretary. 
(FR  Doc.  91-22789  Filed  9-20-91:  8:45  am] 

BtLUNO  COOe  (TSa-OMI 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

September  13. 1991.. 
Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperworic 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  in8trument(s)  wiU  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATBS:  Comments  must  be  submitted  on 
or  before  October  4, 1991. 
AOORESSES:  Comments,  which  should 
lefer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
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yet  been  assigned  an  0MB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Re^rve  System,  20th  and  C 
Streets.  NW..  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.jn.  Comments  received 
may  be  inspected  in  room  B-1122 
between  6:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  J  261.8(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the!  comments  may  also  be 
submitted  to  th^  0MB  desk  officer  for 
the  Bo£ird:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
A  copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83).  supporting 
statement,  instructions,  and  other 
documents  thatjwill  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  horn  the 
agency  ciearanoe  officer,  whose  name 
appears  below.  Federal  Reser\'e  Board 
Clearance  Officer — Frederick  J. 
Schroeder — Divjsion  of  Research  and 
Statistics,  Boarq  of  Governors  of  the 


Federal  Reserve 


System.  Washington. 


DC  20551  (202^  52-3829) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revisions,  of  thel  following  reports: 

1.  Report  titlet  Weekly  Report  of 
Assets  and  Liabilities  of  Large  U.S. 
Branches  and  Agencies  of  Foreign 
Banks.  j 

Agency  form  fumber:  FR  2069. 

OMB  Docket  J^umber  7100-0030. 

Frequency:  \Afeekly. 

Reporters:  Lai  ge  U.S,  branches  and 
agencies  of  fore  gn  banks. 

Annual  repon  ing  hours:  12,376. 

Estimated  avi  rage  hours  per 
response:  3.5. 

Number  ofrei  pendents:  68. 

Small  businea  ses  are  not  affected. 

General  desci  iption  of  report  This 
information  coll  jction  is  voluntary  (12 
U.S.C.  3105)  anc  is  given  confidential 
treatment  (5  U.S  .C.  552(b)  (4)  and  (b) 
(8j). 

This  report  collects  current  balance 
sheet  information  from  large  U.S. 
branches  and  agencies  of  foreign  banks. 
The  proposed  revisions  include  making 
minor  adjustments  to  the  reporting  panel 
to  improve  the  representativeness  of  the 
sample  and  adding  a  new  memorandum 
item  on  highly  leveraged  transactions 
(HLTs)  to  be  collected  once  a  month. 
The  data  are  used  together  with  similar 
data  collected  fiom  domestically 
chartered  banka  for  construction  of 


weekly  estimates  of  bank  credit,  sources 
and  uses  of  bank  funds,  and  a  balance 
sheet  for  the  banking  system  as  a  whole. 
The  data  also  are  used  for  analyzing 
banking  and  monetary  conditions. 

2.  Report  title:  Monthly  Survey  of 
Selected  Deposits  and  the  Annual 
Supplement  to  the  Monthly  Survey  of 
Selected  Deposits. 

Agency  form  number:  FR  2042  and  FR 
2042a. 

OMB  Docket  Number:  7100-0066. 

Frequency:  Monthly  and  annually. 

Reporters:  Commercial  and  savings 
banks. 

Annual  reporting  hours:  28,175. 

Estimated  average  hours  per 
response:  1.00  to  4.00. 

Number  of  respondents:  575. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)  (2)  and  is  given 
confidential  treatment  (5  U.S.C.  552(b) 
(4)). 

The  reports  collect  detailed 
information  on  amounts,  offering  rates, 
and  fees  on  various  types  of  retail 
deposits  from  a  stratified  sample  of  BIF- 
insured  commercial  and  savings  banks. 
The  proposed  revisions  are  designed  in 
part  to  make  the  reports  compatible 
with  recent  changes  in  Regulation  D  and 
the  corresponding  reduction  in  item 
detail  on  the  Report  of  Transaction 
Accounts,  Other  Deposits,  and  Vault 
Cash  (FR  2900).  In  addition,  other 
changes  are  proposed  to  strengthen  the 
Federal  Reserve's  ability  to  interpret  the 
reported  interest  rate  data.  The  Federal 
Reserve  uses  data  from  the  FR  2042  and 
FR  2042a  in  a  number  of  ways,  including 
construction  and  interpretation  of  the 
monetary  aggregates,  measuring 
elasticities  in  money  demand  equations, 
and  assessing  the  changing  behavior  of 
banks  in  pricing  deposit  accounts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  13. 1991. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  91-22813  Filed  9-20-91;  8:45  am] 

BUIWO  COOC  KIO-OI-M 


Juan  Esteban  Borja,  et  a!.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  5 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 


The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  11, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Juan  Esteban  Borja,  Quito,  Ecuador, 
to  acquire  15  percent  of  the  voting 
shares  of  Gulf  Bank,  Miami,  Florida. 

2.  Fidel  Dario  Egas  Grij'alva,  Quito, 
Ecuador;  to  acquire  38  percent  of  the 
voting  shares  of  Gulf  Bank,  Miami, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-22814  Filed  9-20-91;  8:45  am] 

BILUNG  COOE  MIfr-OI-F 


Ftdelity  BancShares  (N.C.),  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
11, 1991. 
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A.  Federal  Reserve  Bank  of  Richmond 

(LJoyd  W.  Bostian,  Jr.,  Senior  Vice 
President)  701  East  B)rrd  Street. 
Richmond,  Virginia  23261: 

1.  Fidelity  BancShares  (N.C.),  Inc., 
Fuquay-Varina,  North  Carolina;  to 
engage  de  novo  through  its  subsidiary. 
Fidelity  Interim  Savings  and  Loan 
Association.  Inc..  Fuquay-Varina,  North 
Carolina,  in  owning  and  operating  a 
savings  and  loan  association  pursuant  to 
§  225.25(b](9]  of  the  Board's  Regulation 
Y. 

2.  Matewan  BancShares,  Inc., 
Matewan,  West  Virginia;  to  engage  de 
novo  through  its  subsidiary,  Hampden 
Venture  Limited  Partnership,  Gilbert, 
West  Virginia,  in  making  loans  and 
equity  investments  of  less  than  5  percent 
in  growth  companies  and  new 
enterprfses  througout  the  State  of  West 
Virginia  pursuant  to  S  225.25(b)(l)(iv)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1991. 
Jennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  91-22815  Filed  9-20-91:  8:45  am] 
WLUNO  COOE  ttio-ei-f 


Logan  County  BancShares,  Inc.,  et  aL; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  9  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c](8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted  ' 
throughout  the  United  States. 

Each  application  is  available  for 
inmiediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  tiian  October  11, 1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Senior  Vice 
President)  701  East  Byrd  Sti-eet. 
Richmond,  Virginia  23261: 

1.  Logan  County  BancShares,  Inc., 
Logan,  West  Virginia;  to  acquire  Flying 
Eagle  No.  1  Limited  Partnership, 
Lewisburg,  West  Virginia,  and  thereby 
engage  in  making  loans  and  equity 
investments  of  less  than  5  percent  in 
growth  companies  and  new  enterprises 
throughout  the  State  of  West  Virginia 
pursuant  to  9  225.25(b)(l)(iv)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  MIG  Insurance 
Brokers,  Inc.,  and  thereby  engage  in 
operating  a  general  insurance  agency 
pursuant  to  9  4(c)(8)(G)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended.  Comments  on  this  application 
must  be  received  by  October  4, 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-22816  Filed  9-20-91:  8:45  am] 

BOIMO  COOC  ttlO-OI-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Statement  of  Organization,  Functions 
and  Delegation  of  Authority;  Office  of 
ttM  General  Counsel 

Part  A  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  covers  the  Office  of  the 
Secretary.  Chapter  AG  of  Part  A,  which 
was  pubhshed  at  38  FR  17032  on  June  28. 
1973.  and  most  recenUy  amended  at  55 
FR  17499  on  April  25. 1990.  is  amended 


to  refiect  a  name  change  in  the  Office  of 
the  General  Counsel.  The  change  is  to 
the  Family  Support  and  Human 
Development  Division,  whose  name  is 
changed  to  the  Children,  Families  and 
Aging  Division. 

The  following  changes  to  Chapter  AG 
reflect  the  change.  Amend  section  AG.18 
to  read: 

Section  AG.18  Divisions  in  the  Office 
of  the  General  Counsel.  The  Divisions  of 
the  Office  of  the  General  Counsel  are: 
Business  and  Administrative  Law 
Division,  Civil  Rights  Division,  Inspector 
General  Division,  Food  and  Drug 
Division,  Legislation  Division,  Public 
Health  Division,  Health  Care  Financing 
Division.  Social  Security  Division, 
Children,  Families  and  Aging  Division. 

Amend  Paragraph  AG.22A  9  to  read: 

9.  Children.  Families  and  Aging 
Division.  The  Children,  Families  and 
Aging  Division  shall  provide  legal 
services  for  programs  administered  by 
the  Administration  for  Children  and 
Families  and  the  Administration  on 
Aging.  . 

Dated:  September  13. 1991. 
Kevin  E.  Moley, 

Assistant  Secretary  for  Management  and 
Budget 

[FR  Doc.  91-22755  Filed  9-20-91;  8:45  am] 
MUMQ  COOE  41«0-t»-M 


Public  Health  Service;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Notice  is  hereby  given  that  I  have 
approved  the  transfer  of  the  Public 
Health  Service  Supply  Service  Center 
located  at  Perry  Point,  Maryland,  from 
the  Health  Resources  and  Services 
Administration  to  the  Indian  Health 
Service.  This  transfer  will  become 
effective  October  1, 1991. 

Dated:  Septemtter  12, 1991. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  91-22754  Filed  9-20-91:  8:45  am] 

MLUNO  COOC  41<»-t»4l 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I(WY-920-01-4120-14);  WYW124648] 

Coal  Leases,  Green  Rhrer-Hams  Forh 
Region,  WY 

agency:  Bureau  of  Land  Management. 
Cheyenne.  Wyoming  82003,  Interior. 

action:  Public  notice. 
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summary:  In  accordance  with  the 
Operational  Procedures  for  Coal  Leasing 
by  Application  n  the  Green  River-Hams 
Fork  Region,  the  Bureau  of  Land 
Management  is  announcing  that  a  lease 
application  has  been  received  in  the 
Wyoming  portioki  of  the  Green  River- 
Hams  Fork  Region.  Input  and  issues 
concerning  this  application  should  be 
identified  within  the  next  30  days. 

FOR  FURTHER  INFORMATION  CONTACR 

Eugene  Jonart,  Goal  Coordinator,  Bureau 
of  Land  Management,  P.O.  Box  1828, 
Cheyenne,  Wyojning  82003;  telephone 
(307)  775-6250  or  FTS  329-6250. 
SUPPLEMENTARY!  INFORMATION:  A  COal 
lease  application  has  been  filed  in  the 
Wyoming  portioh  of  the  decertified 
Green  River — Hiims  Fork  Coal  Region. 
This  application; from  Bridger  Coal 
Company,  assigned  serial  number 
WYW124648,  eriompasses  the 
following  lands  jn  Sweetwater  County: 


6th  P.M.,  Wyoming 
4.  S2N2.  S2: 
NESW,  N2SE; 

6th  P.M..  Wyoming 


T.  21  N..  R.  101  W 

Sec.  4:  Lots  1  thiii 

Sec.  8:  NE,  E2NW 

Sec.  10:  W2,  SE; 
T.  22  N.,  R.  101  W. 

Sec28:S2: 

Containing  2.121.3Z  acres 

This  case  file,  number  WYW124648. 
may  be  viewed  i  i  the  4th  floor  public 
room  of  the  Wydming  State  Office. 
Bureau  of  Land  Management,  2515 
Warren  Avenue,!  Cheyenne,  Wyoming. 
The  Bureau  is  interested  in  comments 
concerning  enviipnmental  factors  and 
any  alternative  tract  delineations  that 
would  facilitate  (ompetition  and  coal 
resource  recovery.  Although  other 
opportunities  fori  pubUc  input  will  follow 
in  the  processina  of  this  appUcation,  it  is 
most  appropriatQ  that  public  concerns 
are  addressed  at:  this  early  stage. 
Therefore,  publiq  input  is  now 
encouraged. 

Dated:  Septemb^  13. 1991. 
Ray  Brubaker. 

State  Director 

[FR  Doc  91-22896  tiled  9-20-91;  8:45  amj 
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IUT080-01-4331-W] 

Utah  Vernal  District;  John  Jarvic 
Historical  Property,  Brown  Park,  UT; 
Proposed 

agency:  Bureau 

Interior. 

ACTION:  Notice  of  proposed  construction 

at  the  John  Jarvia  Historical  Property 

located  in  Browifs  Park  in  Northeastern 

Utah.. 


f  Land  Management, 


summary:  The  Vjemal 
bureau  of  Land 


District  of  the 
V  lanagement  is  planning 


two  (2)  construction  projects  on  the  John 
Jarvie  Historical  Property,  which  is 
listed  on  the  Federal  Register  of  Historic 
Places.  One  project  is  the  construction 
of  a  concrete  walkway  which  meets  the 
Federal  Code  of  Handicapped 
Accessibility  Standards.  The  second 
project  is  the  construction  of  a 
seventeen  foot  working  waterwheel 
with  raceway.  The  waterwheel  will 
supply  water  to  irrigate  the  property's 
lawn  and  a  ten-acre  field.  Part  of  the 
wheel  (the  buckets  and  paddles)  are 
replicas  of  the  property's  original 
waterwheel. 

Construction  plans  are  imder  review 
in  the  Utah  State  Historical  Preservation 
Office. 

Anyone  interested  in  commenting  on 
the  projects  or  in  viewing  the  schematic 
drawings  and  plan  may  do  so  at  the 
Vernal  District  Office  located  at  170 
South  500  East,  Vernal.  Utah.  Conmients 
will  be  accepted  on  or  before  October 
23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  Phillips,  Cultural  Resource 
Specialist.  Telephone  (801)  789-1362. 

Dated:  Septeml>er  12, 1991. 
David  E.  Little, 
Vernal  District  Manager. 
[FR  Doc.  91-22820  Filed  9-20-91;  8:45  am] 
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[NV-040-91-4320-10] 

Ely  District  Grazing  Advisory  Board; 
Meeting 

agency:  Biu«au  of  Land  Management 
Interior. 

ACTION:  Notice  of  Meeting. 

summary:  The  Ely  District  of  the  Bureau 
of  Land  Management  (BLM)  announces 
a  forthcoming  meeting  of  the  Ely  District 
Grazing  Advisory  Board. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  October  23. 1991  at  10  a.m. 
at  the  Ely  District  Office.  Bureau  of  Land 
Management  Conference  Room.  702 
North  Industrial  Way,  Ely,  Nevada. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  is  held  in  accordance  with 
Public  Law  92-463.  The  meeting  is  open 
to  the  public;  public  comments  will  be 
accepted  from  10:30  to  11  a.m.  Anyone 
wishing  to  make  oral  statement  should 
notify  the  District  Manager,  Bureau  of 
Land  Management  702  North  Industrial 
Way,  HC33,  Box  150,  Ely,  Nevada  89301- 
9408  by  October  21. 1991.  The  main 
agenda  items  will  include  discussion  of 
FY91  Rangeland  Improvement  Project 
ttccumplishments,  projects  planned  for 
construction  or  feasibility  and  survey 
and  design  priorities  for  FY92.  an  update 


and  progress  report  of  Allotment 
Evaluations  and  other  pertinent 
business. 

Minutes  of  the  meeting  will  be 
maintained  in  the  Ely  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular  office 
hours  within  30  days  following  the 
meeting. 

For  further  Information  contact:  Chris 
Mayer  (702)  289-4865. 

Dated:  August  29, 1991. 
Tunothy  Reuwsaat, 
Acting  District  Manager. 
[FR  Doc.  91-22166  Filed  9-20-91:  8:45  am] 

BtUJNa  COOE  43KM4C-M 


INTERNATIONAL  TRADE 
COiMMiSSION 

(Investigation  No.  332-3141 

Rules  Of  Origin  Issues  Related  to 
NAFTA  and  the  North  American 
Automotive  industry 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

summary:  Following  receipt  of  a  letter 
from  the  Committee  on  Ways  and 
Means  of  the  U.S.  House  of 
Representatives  on  August  27, 1991.  the 
Commission  has  instituted  investigation 
No.  332-314.  Rules  of  Origin  Issues 
Related  to  NAFTA  and  the  North 
American  Automotive  Industry,  under 
section  332(g)  of  the  Tariff  Act  of  1930. 
The  Committee  has  requested  that  the 
Commission's  report  of  the  results  of 
this  investigation  be  transmitted  to  it  by 
November  25, 1991. 

As  requested  by  the  Committee  in  its 
letter,  the  Commission  will  analyze 
various  rule-of-origin  proposals  being 
considered  in  the  context  of  negotiations 
on  a  North  American  Free-Trade 
Agreement  (NAFTA).  More  specifically, 
as  requested  by  the  Committee  in  its 
letter,  the  Commission  will — 

(1)  Analyze  existing  customs 
treatment  of  automotive  products  under 
the  value-added  standard  and  the 
change-of-tariff-heading  criterion,  if 
applicable; 

(2)  provide  illustrative  examples,  to 
the  extent  available  information 
permits,  that  may  explain  how  non-U.S 
and  non-Canadian  imported 
components  are  utilized  in  either  major 
assemblies/subassemblies  or  in 
completed  automobiles  which  are  then 
classified  as  U.S.-origin  or  Canadian- 
origin  goods  eligible  for  duty-free  entry: 
(In  this  connection,  the  letter  requests 
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that  particular  attention  be  given  to  the 
impact  of  concepts  such  as  "internal 
roll-up",  "direct  costs  of  processing" 
(DCP).  and  "substantial  transformation" 
on  value-content  determinations.  The 
Committee  also  noted  its  particular 
interest  in  the  definition  of  DCP, 
problems  encountered  in  administering 
that  concept,  and  the  factors  included  in 
origin  determinations  based  on  DCP 
under  the  U.S.-Canada  Free-Trade 
Agreement.) 

(3]  seek  to  evaluate  other  origin 
standards  used  in  the  automotive  sector, 
such  as  those  employed  in  making  origin 
determinations  for  purposes  of  the 
Corporate  Average  Fuel  Economy 
(CAlFE)  program;  and 

(4)  identify  and  describe  any 
alternative  origin  standards  that  it 
becomes  aware  of  that  might  be  applied 
to  the  automotive  sector  in  NAFTA. 
EFFECTIVE  DATE:  September  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  aspects  of  the 
investigation  related  to  the  automotive 
industry,  contact  Mr.  Dermis  Rapkins, 
(202-205-3406).  For  information  on 
aspects  of  the  investigation  related  to 
customs,  tariff,  or  origin  matters,  contact 
Mr.  Leo  Webb  (202-205-2599)  or  Ms. 
lanis  Summers  (202-205-2605). 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  in  the 
Commission  Hearing  Room,  500  E  Street 
SW.,  Washington,  DC  20436,  beginning 
at  9:30  a.m.  on  October  22, 1991.  All 
persons  shall  have  the  right  to  appear  by 
counsel  or  in  person,  to  present 
information,  and  to  be  heard.  Persons 
wishing  to  appear  at  the  public  hearing 
should  file  requests  to  appear  and 
should  file  pre-hearing  briefs  (original 
and  14  copies)  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  not  later  than 
the  close  of  business  on  October  16, 
1991.  Post-hearing  briefs  (original  and  14 
copies)  must  be  fUed  by  October  25, 
1991. 

Written  Submissions 

In  lieu  of,  or  in  addition  to, 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  this 
investigation.  Written  statements  are 
encouraged  early  in  the  investigative 
process,  but  should  be  received  at  the 
Commission  by  the  close  of  business  on 
October  25, 1991.  in  order  to  be 
considered.  Commercial  or  ftnancial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 


paper,  each  marked  "Confldential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  9  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submission,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Office  of  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436. 

Hearing  impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

By  order  of  the  Commission. 

Issued:  September  17, 1991. 
Kenneth  R.  Mason, 
Secretary. 
[PR  Doc.  91-22817  Filed  9-20-01;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  290  (Sub-No.  5)  (91-4)1 

Quarterly  Rail  Cost  Adjustment  Factor 

aoency:  Interstate  Commerce 

Commission. 

action:  Approval  of  rail  cost  adjustment 

factor  and  decision. 

summary:  The  Commission  has 
approved  the  fourth  quarter  1991  rail 
cost  adjustment  factor  (RCAF)  and  cost 
index  Hied  by  the  Association  of 
American  Raib-oads.  The  fourth  quarter 
RCAF  (unadjusted)  is  1.174.  The  fourth 
quarter  RCAF  (Adjusted)  is  1.057.  an 
increase  of  1.1  percent  from  the  third 
quarter  1991  RCAF  (Adjusted)  of  1.045. 
Maximum  fourth  quarter  1991  RCAF  rate 
levels  may  not  exceed  101.1  percent  of 
maximum  third  quarter  1991  RCAF  rate 
levels. 

EFFECnVE  date:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Bono  (202)  275-7354. 
Robert  C.  Hasek  (202)  275-0938. 
TDD  for  hearing  impaired  (202)  275- 

1721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to.  or 
call,  or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Conunission  Building, 
Washington.  DC  20423.  or  telephone 
(202)  289-4357/4350.  [Assistance  for  the 


hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
envirorunent  or  energy  conservation. 

Decided:  Septemt>er  16. 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips  and  McDonald. 
Sidney  L  Strickland.  |r., 
Secretary. 
|FR  Doc.  91-22840  Filed  9-20-91;  8:45  am] 
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[Docket  Na  AB-55  (Sub-Na  39«X)1 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Harrison 
County,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  its  4.93-mile  line  of  railroad 
between  milepost  303.50,  at  Clarksburg, 
and  milepost  308.43,  at  Wilsonburg.  in 
Harrison  County.  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  Hied. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
23, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.* 


■  A  stay  will  \te  routinely  issued  by  the 
CommiMion  In  those  proceedings  where  an 
Informed  decision  on  enviromnenlal  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  Investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
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formal  expressions  of  intent  to  file  an 
offer  of  financial  {assistance  under  49 
CFR  1152.27(c){2)i»  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  f(led  by  October  3, 
1991.*  Petitions  f^r  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  October 
15, 1991.  with:  Office  of  the  Secretary. 
Case  Control  Bratich.  Interstate 
Commerce  Conui  ission.  Washington, 
DC  20423. 

A  copy  of  any  |  letition  filed  with  the 
Commission  shoujld  be  sent  to 
applicant's  representative:  Karen  Anne 
Koster.  CSX  Transportation.  Inc.,  500 
Water  Street  Jisol  Jacksonville.  FL 
32202. 

If  the  notice  of  Exemption  contains 
false  or  misleadii^  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts  if  any,  from  this 
abandonment      [ 

The  Section  of  Energy  and 
Environment  (SEH)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  September  27, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  fty  writing  to  it  (room 
3219.  Interstate  Cammerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Ch^f,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  cjust  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  oonditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  September  11. 1991. 

By  the  Coaunissioa.  David  M.  Konschnik. 
Director.  Office  of  Ploceediags. 
Sidney  L.  Stiicklandi  Jr.. 
Secretary. 

IFR  Doc  91-22841  Filed  9-20-81:  8:45  am] 
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notice  of  exempdoo.  Se  i  Bxemptioa  of  Out-of- 
Senrke  Rail  Lines.  5  LQCZd  377  (1S8B).  Any  entity 
•eeking  a  (tajr  involving  environmental  concern*  is 
encouraged  to  Hie  iti  n^ueil  as  soon  ai  pouible  tn 
order  to  permit  tliit  Cot^mission  to  review  and  act 
on  Um  request  before  tlie  effective  date  of  this 
exemption. 

»  See  Exempt  of  Rail  Abandonment— Offers  of 
Plnan.  AssisL  4  I.CC.2d  184  (1887). 

*  The  Commission  will  accept  a  lat».filad  trail  use 
statsoMt  so  long  as  It  qstains  jurisdiction  to  do  sa 


DEPARTtieNT  OF  JUSTICE 

Offlc*  of  JustiM  Programt 

National  Conf  aranca  of  Stata  JuvanHa 
Juatica  Advlaory  Qroupa 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  National  Coalition  of 
State  Juvenile  Justice  Advisory  Groups 
will  take  place  in  Santa  Fe,  New 
Mexico,  beginning  at  1  p.oL.  m.d.t  on 
September  28. 1991.  and  ending  at  noon 
on  September  30, 1991.  This  advisory 
committee,  chartered  as  the  National 
Conference  of  State  Juvenile  Justice 
Advisory  Groups,  will  meet  at  the 
Picacho  Plaza  Hotel,  750  North  St. 
Francis  Drive,  Santa  Fe.  New  Mexico. 
87501.  The  purpose  of  this  meeting  is  to 
discuss  and  adopt  recommendations 
from  members  with  regard  to  the 
committee's  responsibility  to  advise  the 
Administrator,  the  President  and  the 
Congress  concerning  State  perspectives 
on  the  operation  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  and 
Federal  legislation  pertaining  to  juvenile 
Justice  and  delinquency  prevention.  This 
meeting  will  be  open  to  the  public.  Less 
than  15  days' nqtice  is  being  given  for 
this  meeting  to  acspmmodate 
finalization'of  the  agenda. 
Robert  W.  Swaet,  Jr.. ' 

Administrator.  Offica  of  Juvenile  Justice  and 

Delinquency  Prevention. 

[FR  Doc  91-2279f^iled  9-20-«l;  8:45  am) 
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DEPARTIIENT  OF  LABOR 

MIna  Safaty  and  HaaHti  Adminlatration 

Envlronmantal  Aaaaaamant  for 
Training  Facility 

AQCNCV:  Mine  Safety  and  Health 
Administration,  Labor. 

action:  Notice  of  availability. 

summary:  In  accordance  with  part  11  of 
tide  29  of  the  Code  of  Federal 
Regulations  and  the  National 
Environmental  Policy  Act  of  1989.  the 
Mine  Safety  and  Health  Administration 
has  prepared  this  environmental 
assessment  for  the  demonstration  mine 
and  fire  training  facility  at  the  National 
Mine  Health  and  Safety  Academy  in 
Beckley.  West  Virginia.  Review  of  the 
proposed  environmental  effects  indicate 
that  there  will  be  no  significant 
environmental  Impact.  For  that  reason,  it 
is  not  necessary  to  prepare  an 
eaviroomental  impact  statement 


AOORCSses:  The  results  of  the 
environmental  assessment  may  be 
obtained  from  the  Business  Office  of  the 
National  Mine  and  Safety  Academy. 
P.O.  Box  1166,  Beckley.  West  Virginia. 
25802-liee.  Phone  (304)  258-3206. 

RM  niRTHEII  IMFORMATION  CONTACR 

Douglas  C.  Altizer,  Jr..  Acting  Chief, 
Division  of  Policy  and  Pro-am 
Coordination.  Educational  Policy  and 
Development.  MSHA,  (703]  234-140a 

SUPPtXMCNTAltV  INFORMATION:  The 

projects  consists  of  construction  of  a 
simulated  underground  mine  and 
several  above-ground  concrete  btim 
pads.  Fires  will  be  set  in  these  two  areas 
and  put  out  as  part  of  a  training  program 
for  fighting  mine  fires.  This  facihty 
expands  and  updates  the  existing 
facihty  located  at  the  National  Mine 
Health  and  Safety  Academy  in  a  rural 
and  mostly  wooded  area  of  Raleigh 
County  outside  of  Beckley.  West 
Virginia.  Ground  water  protection 
measures  including  containment  dikes, 
gutters,  a  drainage  pond  and  quadruple 
redundant  water/fuel  separators  will  be 
more  than  su^icient  to  protect  the 
ground  water.  Coordination  with  the 
West  Virginia  Air  Pollution  Control 
Conmiission  will  assure  that  air 
pollution  remains  minimal  and  at 
acceptable  limits.  Even  without  these 
measures,  considering  the  small  size  of 
the  facility,  the  potential  impact  on 
natural  systems  and  resources  would 
not  be  considered  significant  Given  the 
precautions  taken  the  Agency  has 
determined  that  the  facility  will  have  no 
significant  environmental  impact 

Dated  September  16. 1901. 
Rkfaaid  L  BrachfatoL 
Director,  Educational  Policy  and 
Development 

[FR  Doc  91^22877  Filed  9-20-91;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

Qrant  Award  for  Aaaaaamant  of  CIvN 
Lagal  Sarvtcaa  Naada  of  Migrant 
Farmworfcars 

aoency:  Legal  Services  Corporation. 
action:  Announcement  of  grant  award. 


:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  a  grant  to  conduct  an 
assessment  of  the  civil  legal  assistance 
needs  of  LSC-eligible  migrant 
farmworker  clients  In  Alabama. 
Pursuant  to  the  Corporation's 
aimouncement  of  funding  availability  in 
Volume  6,  No.  49,  pages  10577  and  10676 
of  the  Fadacal  Rai^ster  of  March  13, 
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1991,  a  total  of  $12,560  will  b«  awarded 
to  Legal  Services  Corporation  of 
Alabama. 

This  one-time  grant  Is  awarded 
pursuant  to  authority  conferred  by 
section  1006(aKlKB)  of  the  Legal 
Services  Corporation  Act  of  1974.  as 
amended.  This  public  notice  is  issued 
pursuant  to  section  1007(f)  of  this  Act. 
with  a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  thirty-day  period. 
DATES:  All  comments  and 
reconunendations  must  be  received  on 
or  t>efore  the  close  of  business  on 
October  23. 1991.  at  the  Office  of  Field 
Services,  Legal  Services  Corporation. 
400  Virginia  Avenue.  SW..  Washington. 
DC  20024-2751. 

roR  RifrrHCN  mfoimmtion  contact: 

Phyllis  Doriot  Manager.  Grants  & 
Budget  Division.  Office  of  Field 
Services.  (202)  863-1837. 
DATS  ISSUBX  September  18. 1991. 

Dated:  September  la  1901. 
EBen  |.  SoiMd, 
Director,  Office  of  FieU  Services. 

[FR  Doc.  91-22879  Filed  9-20-01;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMtSSION 

[Docfctt  No*.  SO-413  and  50-4141 

Duk*  Power  C04  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Slgntflcant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
35  and  NPF-S2  issued  to  the  Duke  Power 
Company  (the  Ucensee)  for  operation  of 
the  Catawba  Nuclear  Station  Units  1 
and  2  located  in  York  County,  South 
Carotina. 

The  proposed  amendment  would 
change  the  minimum  allowed  air  flow 
throt^  the  Control  Room  Area 
Ventilation  System  filter  unit  from  5400 
cubic  feet  per  minute  (cfm)  to  4000  cfm. 
The  change  to  the  Technical 
Specifications  would  snpport  a  plant 
modification  to  eliminate  a  possible 
flow  path  between  trains  in  the  event 
that  a  return  air  damper  fails  to  open. 


Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  flndings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  signiHcant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
signincant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 

involve  a  significant  reduction  in  a  

margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  signiHcant 
hazards  consideration,  which  is 
presented  below: 

This  proposed  TS  amendment  will  not 
increase  the  probability  or  consequences  of 
an  accident  which  hat  l>een  previously 
evaluated.  The  probability  of  an  accident  will 
not  be  increased  t>ec8usc  tite  Control  Room 
Aiea  Ventilation  System  does  not  initiate  an 
accideat.  This  system  is  used  to  mitigate  the 
consequences  of  an  accident  by  ensuring  that 
operator  doses  are  within  CDC  19  limits. 
Lowering  the  minimum  allowed  flow  for  the 
system  to  4,000  cfm  will  allow  the 
rediculation  duct  to  be  blociced  off.  This  flow 
represents  the  minimum  flow  required  for  tht 
operation  of  the  fan  motor.  This  modirication 
will  eliminate  t)»  concern  about  the  possible 
failure  of  the  control  room  return  air  damper 
impacting  the  ability  of  the  VC  system  to 
pressurize  the  control  room.  Blocking  off  the 
recirculation  duct  ehminates  the  possible 
flow  path  between  (he  two  trains  that  would 
exist  in  the  event  the  retam  air  damper  failed 
to  open.  This  modification  wUl  cause  an 
increase  in  the  calculated  operator  tliyrold 
doses  {bA  rem  to  8.4  rem),  however  the 
calculated  thyroid  dose  is  well  below  the 
CDC  19  thyroid  dose  equivalent  limit  of  30 
rem.  The  upper  flow  limit  of  6,600  remains 
unchanged  because  this  limit  is  based  on 
carbon  residence  time  in  the  filter  l>ed  and 
not  mechanical  limitations  of  the  system.  For 
the  above  reasons,  this  change  will  not 
significantly  increase  the  probatiility  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  revision  will  not  create  the 
possibility  of  a  new  or  different  accident  from 
any  previously  evaluated.  The  Control  Room 
Area  Ventilation  System  is  not  an  accident 
initiator,  it  is  nsed  to  mitigate  the 
conaeqecnces  of  an  accident  on  control  rvmni 
personneL  Since  this  system  does  not  have 
the  potential  to  initiate  an  accident,  no  new 
or  rtiBerent  accidents  from  any  previously 
evaluated  ara  created. 

This  proposed  change  does  aot  involve  a 
signiflcant  reduction  in  the  margin  of  safety. 


Reducing  tlie  minimnm  reqotied  system  Bow 
wiH  aUow  a  modificatioa  to  tiia  system  which 
will  block  off  the  recirculation  [low,  and 
eliminate  a  possible  flowpath  between  the 
two  ventilation  trains.  This  modification 
eliminates  the  posaibility  of  tb«  failure  of  a 
control  room  return  air  damper  impacting  the 
ability  of  the  VC  system  to  pressurise  the 
control  room  because  of  the  flowpath 
between  the  trains.  Eliminating  the 
recirculation  pathway  result*  in  an  increase 
in  calculated  operator  dose  from  5.3  rem  to 
8.4  rem.  This  value  is  still  signiricantiy  t>elow 
the  GDC  19  thyroid  equivalent  limit  of  30  rem. 
For  the  above  reasons,  Duk.e  Power 
concludes  that  this  change  does  not  involve  a 
signincant  reduction  in  the  margin  of  safety. 

The  NRC  staff  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  sabsfied.  Therefore,  the 
r^C  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  23, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
hied  in  accordance  with  the 
Commission's  *llutes  of  Practice  for 
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Domestic  Licens  ng  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  curren  j  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Documenj^Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
York  County  Libjary,  138  East  Black 
Street.  Rock  Hill.lSouth  Carolina  29730. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commi«ion  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  t  notice  of  hearing  or 
an  appropriate  oi  der. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  maw  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  thi !  proceeding;  (2)  the 
nature  and  extenk  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  ^d  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  o^  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  interven  e  or  who  has  been 
admitted  as  a  paiy  may  amend  the 
petition  without  'equesting  leave  of  the 
Board  up  to  fiftei  in  (15]  days  prior  to  the 
first  prehearing  ( onference  scheduled  in 
the  proceeding,  I  ut  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  thanJFifteen  (15)  days  prior  to 
the  first  prehearftig  conference 
scheduled  in  thejproceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  knust  include  a  Ust  of 
the  contentions  1  vhich  are  sought  to  be 
litigated  in  the  n  atter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  coniention  and  a  concise 
statement  of  thelalleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  th^  petitioner  intends  to 
rely  in  proving  Uke  contention  at  the 
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hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  a  final  determination  is  that  the 
amendment  Involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportimity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
David  B.  Matthews:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Mr.  Albert  Carr,  Duke 
Power  Company,  422  South  Church 
Street.  Charlotte.  North  Carolina  28242 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  hi  10  CFR  2.714(a)(l)(i>- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  12, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Pubhc  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555  and 
at  the  local  Public  Document  Room 
located  at  the  York  County  Library,  138 
East  Black  Street,  Rock  Hill,  South 
Carolina  29770. 

Dated  at  Rockville.  Maryland,  this  leth  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Robert  E.  Martin, 

Senior  Project  Manager,  Project  Directorate 
11-3,  Division  of  Reactor  Projects— I/II.  Office 
of  Nuclear  Reactor  Regulation. 

(PR  Doc.  91-22838  Filed  9-20-91:  &-46  am] 
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COodwl  No*.  S0-4M  and  S0-4M] 

Houston  Lighting  A  Power  Co.  City 
Put)llc  Service  Board  of  San  Antonio 
Central  Power  and  Light  Co.  City  of 
Austin,  TX;  Consideration  of  Issuance 
of  AnMndments  to  Facility  Operattng 
Ucenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NW-7fl 
and  NPF-80  issued  to  Houston  Lighting 
&  Power  Company,  et  al.,  (the  licensee) 
for  operation  of  the  South  Texas  Project. 
Units  1  and  2,  located  in  Matagorda 
County,  Texas. 

The  propoaad  amendments  would 
replace  Technical  Specification  3/4.6.2J2. 
"Spray  Additive  System"  with  a  new 
specification  entitled  "Recirculation 
Fluid  pH  Control  System"  to  be 
consistent  with  a  planned  plant 
modification  which  would  eliminate  the 
containment  spray  additive  system. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.02,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50Sl(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  signiflcant 
hazards  consideration,  which  is 
presented  below: 

H)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of 
accidents  previously  evaluated. 

The  proposed  change  to  a 
Recirculation  Fluid  pH  Control  System 
does  not  increase  the  probability  of 
accidents  previously  evaluated  because 
the  new  system  cannot  initiate  an 
accident  because  passive  components 
would  be  used  in  place  of  active 
components  and  the  system  mitigates 
.  the  consequences  of  an  accident.  The 
potential  for  failure  of  active 
components  would  be  decreased  by  this 
proposal.  Therefore,  the  proposed 
change  does  not  increase  the  probability 


of  any  accident  previously  evaluated. 
The  consequences  of  previously 
evaluated  accidents  do  not  significantly 
increase  since  doses  remain  within  the 
acceptance  criteria  of  10  CFR  100  and 
SRP  (Standard  Review  Plan)  limits. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

No  new  modes  of  operation  are 
proposed  and  the  proposed 
Recirculation  Fluid  pH  Control  System 
will  provide  the  same  function  as  the 
current  spray  additive  system,  to 
mitigate  the  effects  of  a  LOCA.  The 
proposed  system  would  not  be  used 
during  normal  plant  operations. 

(3)  The  proposed  changes  do  not 
involve  significant  reductions  in  the 
margin  of  safety. 

The  LOCA  does  not  significantly 
increase  and  remain  within  the 
acceptance  criteria  of  10  CFR  100  and 
the  SRP.  Additionally,  hydrogen 
generation  is  not  increased  and 
equipment  qualification  will  remain 
within  the  acceptance  criteria. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  snbmitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
fiom  7:30  ajn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Geknan  Building,  2120  L 
Street.  NW..  Washington.  DC  20555.  The 
filing  of  revests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  23, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Wharton  County  Junior  College. ).  M. 
Hodges  Learning  Center.  911  Boling 
Highway,  Wharton.  Texas  77488.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  Intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property.  Hnancial.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceedhig  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
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the  issue  of  law  oi  fact  to  be  raised  or 
controverted.  In  a'  Idition,  the  petitioner 
shall  provide  a  br^f  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  sunjort  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  reference*  to  those  specific 
sources  and  docur  lents  of  which  the 
petitioner  is  awan !  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expdrt  opinion.  Petitioner 
must  provide  suffi  :ient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentior  s  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  bo  one  which,  if  proven, 
would  entitle  the  ( etitioner  to  relief.  A 
petitioner  who  fail  s  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  no  be  permitted  to 
participate  as  a  p^ty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in 
hearing,  including 


the  conduct  of  the 
the  opportunity  to 


IMI 


present  evidence  ^nd  cross-examine 
witnesses. 

if  a  hearing  is  relquested,  the 
Commission  will  i^ake  a  fmal 
determination  on  l^e  issue  of  no 
significant  hazardi  consideration.  The 
Hnal  determinatioB  will  serve  to  decide 
when  the  hearing  m  held. 

If  the  final  determination  is  that  the 
amendment  requeit  involves  no 
significant  hazard!  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  tlie  request  for  a 
hearing.  Any  hearmg  held  would  take 
place  after  issuanc  e  of  the  amendment. 

If  the  final  deter  nination  is  that  the 
amendment  requei  t  involves  a 
significant  hazardi  consideration,  any 
hearing  held  woulo  take  place  before 
the  issuance  of  an;  r  amendment. 

Normally,  the  Ci  immission  will  not 
issue  the  amendmi  int  until  the 
expiration  of  the  3  )-day  notice  period. 
However,  should  c  ircumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  v^ay  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Comm  ssion  may  issue  the 
license  amendmer  t  before  the 
expiration  of  the  3  )-day  notice  period, 
provided  that  its  fi  nal  determination  is 
that  the  amendmetit  involves  no 
significant  hazardi  i  consideration.  The 
final  determinatioi  i  will  consider  all 
public  and  State  c  imments  received. 


Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Suzanne  C.  Black:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfHce  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Jack  R.  Newman.  Esq., 
Newman  &  Holtzinger,  P.C.  1615  L 
Street,  NW.,  Washington,  DC  20036, 
attorney  for  the  licensee. 

Nontimely  fllings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  30, 1990, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  Texas 
77488. 


Dated  at  Rockville.  Maryland,  this  17th  day 
of  September  1991. 


For  the  Nuclear  Regulatory  Comminsion. 

George  F.  Dkk.  Jr.. 

Project  Manager.  Project  Directorate  lV-2. 
Division  of  Reactor  Projects — III/IV/V,  ' 
Office  of  Nuclear  Reactor  Regulation. 

|FR  Ooc.  91-22839  Filed  »-20-ei;  MS  am] 
iNXMO  oooe  7n»4i-ii 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  Form  Rl  92- 
22 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  Rl  92-22. 
1991  Annuity  Supplement  Earnings 
Report,  is  used  to  annually  obtain  the 
amount  of  personal  earnings  from 
annuity  supplement  recipients  to 
determine  if  there  should  be  a  reduction 
in  benefits  paid  to  the  dnnuitant. 

Approximately  3,000  Rl  92-22  forms 
will  be  completed  per  year.The  form 
requires  15  minutes  to  fill  out.  The 
annual  burden  is  750  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy.  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
23.1991. 

AOONESSES:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  CHP  500.  Washington.  DC  20415. 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
O^ice  of  Information  and  Regulatory 
A^airs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW..  room  3002. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey  (202)  606- 
0623. 

U.S.  O^ce  of  Personnel  Management 

Constance  Berry  Newman, 
Director. 

|FR  Doc.  91-22758  Filed  9-20-91: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(fMMM  Na  34-29M2;  FN*  No*.  SR-AiMx- 
90-3t;  8IVCBOE-90-27:  SR-NA8D-91-02: 
8R-NY8E-M-51;  and  8R-P8E-90-41  ] 

S«tf*Regulatory  Organlzatlona;  Ord*r 
Approving  PropoMd  Rule  Ctumget  by 
th«  AfiMiican  Stock  Exctuu>g«,  Inc^  at 
al  Raiating  to  Optlona 
Communlcationa  to  Cuatomara 

September  13. 1991. 

The  American  Stock  Exchange.  Inc. 
("Amex").  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE").  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")"  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"),  and  Pacific 
Stock  Exchange.  Inc.  ("PSE") 
(collectively  referred  to  as  "the  Self- 
Regulatory  Organizations"  or  "SROs") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  on 
December  27. 1990.  October  24. 1990. 
January  9. 1991.  October  22. 1990.  and 


■  In  order  lo  conform  ilt  optioni  communications 
rules  with  those  of  the  other  SROs.  the  NASD 
proposes  to  amend  Article  III.  section  35  of  the 
Association's  Rules  of  Fair  Practice  to  delete  all 
provisions  related  to  options  and  establish  a  new 
Section  35A  dealing  exclusively  with  options 
communications.  Proposed  section  3SA.  entitled 
"Options  Communications  with  the  Public,"  is 
identical  in  substance  to  the  other  SROs'  options 
communication  rules.  Section  3SA  also  contain*  two 
provisions  which:  (1)  give  any  District  Business 
Conduct  Committee  ( "DBCC  ")  of  the  NASD  the 
authority  to  require  that  a  member  submit,  for  up  lo 
•  one-year  period,  all  options  communications,  or 
portions  thereof,  lo  the  NASD  at  least  ten  days  prior 
to  their  use  if  the  DBCC  determines  that  the  member 
will  again  depart  from  the  options  communication 
requirements  contained  in  section  3SA;  and  (2) 
describe  the  NASD's  procedures  for  conducting 
spotchecks  of  member  firms'  options 
communications. 

The  NASD  also  has  submitted  Ave  amendment* 
to  its  proposal.  First,  on  February  22. 1901.  the 
NASD  amended  its  niing  lo  state  that  the  NASD 
membership  ha*  approved  the  proposed  rule 
change.  Second,  on  May  22. 1091.  the  NASD 
amended  its  niing  to  include  the  specific  proposed 
revi*ions  to  the  Guidelines,  including  the 
amendments  which  provide  member  firms  with 
specific  factor*  to  t>e  considered  in  evaluating 
whether  a  particular  inveatmenl  approach 
constitutes  an  options  program.  Third,  on  |une  14. 
1991.  the  NASD  amended  its  filing  to  redesignate 
proposed  Section  M.  which  the  NASD  originally 
proposed  as  the  options  communication  rule,  as 
Section  35A  and  delete  additional  references  in 
Section  35  lo  options  communications.  Fourth,  on 
July  10. 1991.  the  NASD  amended  its  filing  to 
renumber  section  35  and  correct  cross  references 
contained  in  section  35  to  reflect  a  new  section  3S(g) 
which  was  approved  by  the  Commission  in  file 
number  SR-NASD-90-28.  The  amendment  also 
renumber*  (eclion  35(c)  to  reflect  the  propoted 
deletion  of  a  provision  dealing  with  options 
communications  from  this  section.  Fifth,  on  July  24. 
1991.  the  NASD  amended  its  filing  to  change  the 
effective  date  of  approval  of  the  filing  from 
September  1. 1991,  lo  a  dale  specifled  in  a  Notice  to 
Members  announcing  Commission  approval  of  the 
filing,  such  date  not  lo  be  later  than  30  days 
following  publication  of  the  Notice  to  Member*. 


December  3, 1990.  respectively,  pursuant 
to  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act")*  and  Rule 
19b-4  thereunder.'  proposed  rule 
changes  to  modify  uniformly  their  rules 
governing  options  communications  and 
the  industry  publication  "Guidelines  for 
Options  Communications" 
("Guidelines")*  to  reflect  changes  in  the 
options  market  and  the  way  these 
changes  impact  communications  with 
the  public. 

The  proposed  rule  changes  were 
published  for  comment  in  Securities 
Exchange  Act  Release  No,  28833 
(January  29. 1991).  56  FR  4857  (February 
5. 1991).  No  comments  were  received  on 
the  proposed  rule  changes.' 

In  response  to  the  SEC's  comments 
contained  in  a  letter,  dated  June  8, 1989, 
from  Richard  G.  Ketchum,  Director. 
Division  of  Market  Regulation 
("Division").  SEC.  to  Donald  van 
Weezel.  Chairman  of  the  Options  Self- 
Regulatory  Council  ("OSRC  Letter"),* 
the  SROs  have  filed  amendments  to 
their  uniform  rules  concerning  options 
communications  with  customers  and 
have  proposed  various  revisions  to  the 
Guidelines.  The  OSRC  Letter 
recommended  greater  uniformity  and 
communication  among  the  SROs  in 
connection  with  the  review  of  options 
advertisements,  educational  material, 
sales  literature  and  options-related 
communications.  The  OSRC  Letter  also 
recommended  that  the  SROs  update  and 
improve  the  Guidelines  and  provide  for 
consistent  application  of  the  Guidelines 
by  the  SROs  and  their  member  firms. 
Accordingly,  the  SROs  have  jointly 
proposed  changes  to  the  Guidelines  to 


*  16  U.S.C.  raafb)  (IBM). 

■  17  CFR  240.19B-4  (1980). 

*  The  Guidelines  are  an  industry-wide  publication 
produced  jointly  by  all  the  SROs.  and  are 
distributed  to  all  member  firms.  They  are  designed 
lo  amplify  the  standards  contained  in  the  SROs' 
options  communications  rules  and  thereby  assist 
member  firms  in  maintaining  proper  standards  in 
their  preparation  of  options-related  communications 
with  the  public.  The  Guidelines,  however,  have  not 
l>een  amended  since  their  initial  publication  in  1980. 

*  The  Amex.  CBOE.  NYSE,  and  PSE  amended 
their  proposals  on  May  28. 1991.  April  26. 1991.  April 
29, 1991,  and  May  29. 1991,  respectively,  lo  clarify 
the  standards  for  determining  whether  a  particular 
investment  approach  may  constitute  an  options 
program.  The  NASD's  third  amendment  to  its  filing, 
described  supra  note  1.  includes  identical  changes. 
These  amendments  were  not  separately  noticed  for 
comment  because  they  are  non-substantive  in 
nature,  as  they  are  merely  designed  lo  clarify  the 
standards  contained  in  the  SROs'  proposed  rule 
changes  as  lo  the  role  of  membwr  firms  in 
determining  whether  an  options  program  exists. 

*  Pursuant  to  Rule  17d-2  under  the  Act,  the  SROs 
reached  an  agreement  to  allocate  options  regulatory 
responsibilities  for  common  members.  As  part  of 
this  agreement,  the  SROs  formed  the  OSRC  which  Is 
comprised  of  one  representative  of  each  SRO 
participating  in  the  vgreement.  Ths  SROs  are  *U    . 
members  of  the  OSRC, 


reflect,  among  other  things,  changes  that 
have  occurred  in  the  options  market  in 
the  last  several  years  and  address  the 
introduction  of  new  products.  In 
connection  with  the  amendments  to  the 
Guidelines,  the  SROs  have  also 
proposed  conforming  amendments  to 
their  rules  governing  options-related 
communications. 

Specifically,  the  amendments  to  the 
SROs  rules:  ^  (1)  Apply  the  options 
communication  requirements  contained 
in  these  rules  to  educational  materials;  * 
(2)  delete  the  requirement  that  options 
communications  be  in  "good  taste";  (3) 
clarify  the  term  "advertisement"  to 
include  sales  material  that  reaches  a 
mass  audience  through  any 
telecommunications  device;  (4) 
strengthen  the  application  of  the  options 
communication  requirements  by 
replacing  the  word  "should"  with  the 
word  "shall."  thus  emphasized  that 
these  requirements  are  mandatory;  (5) 
allow  member  organizations  to  use 
standardized  options  worksheets  for 
each  product  type;  •  and  (6)  allow 
Registered  Representatives  to  provide  in 
sales  literature  records  or  statistics 
which  portray  their  own  past 
performance  or  actual  transactions 
instead  of  those  of  the  member 
organization  as  a  whole,  provided  it  is 
done  within  the  context  of  the 
requirements  of  the  SROs'  options 
communications  rules. 

The  amendments  to  the  Guidelines,  in 
addition  to  incorporating  the  above- 
mentioned  changes  to  the  SROs'  rules, 
add  language  to  explain  the  significance 
of  a  review  of  an  options 
communication  by  an  SRO,  The  revised 
Guidelines  state  that  an  SRO  review  of 
an  options  communication  is  not  an 
endorsement  of  the  investment  plan  or 
its  suitability  for  investors,  but  rather  a 
review  to  determine  if  the  information 


*  The  SROs  propose  to  amend  the  following  rule*: 
Amex  Rule  991:  CBOE  Rule  9.21;  Article  III.  Section 
35  of  the  NASD  Rules:  NYSE  Rule  791:  and  PSE  Rule 
9.28. 

*  In  particular,  with  respect  to  educational 
material,  the  Guidelines  define  such 
communications  to  include  any  explanatory 
material  distributed  or  made  generally  available  lo 
customers  or  the  public  that  is  limited  lo 
information  describing  the  general  nature  of  the 
standardized  options  markets  or  one  or  more 
strategies  nnd  confc.mi  with  Rule  134a  of  the 
Securities  Act  of  1933.  More  specifically,  the 
Guidelines  slate  that  communications  which  discus* 
definitions  [i.e.,  calls  and  puts),  contract 
specifications,  market  operations,  and  common 
options  strategies  constitute  educational  material. 
The  Guidelines  also  slate  that  recommendation*. 
*pecific  or  implied,  are  prohibited  in  educational 
material,  as  well  as  past  or  projected  performance 
figures  and  annualized  rales  of  return. 

*  Earnings  projections  for  various  options 
strategies  are  commonly  provided  lo  customer*  by 
means  of  worksheets. 
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contained  in  th«  qommunication  is 
consistent  with  the  requirements  of  the 
rules  of  the  SROsj  In  this  regard,  the 
Guidelines  specifically  state  that  SRO 
approval  does  not  imply  that  an  SRO 
has  determined  that  the  information 
contained  in  such  communication  is 
accurate  or  complete.  The  amendments 
to  the  Guidelines  ^Iso  reiterate  SRO 
rules  that  require  member  firms  to 
maintain  records  ivhich  evidence  the 
name(8)  of  the  person(s)  who  prepared 
the  options  communications  and  the 
name(s)  of  the  per8on(s]  who  approved 
the  material,  whiqh  records  must  be  kept 
in  an  easily  accessible  place  for 
examination  by  afi  SRO  for  a  period  of 
three  years. 

The  amendmen  :s  to  the  Guidelines 
also  provide  mor^  particularity  with 
respect  to  the  standards  by  which 
options  communications  should  be 
prepared  and  reviewed  by  firms  and 
reiterate  that  reccnimendations  and  past 
or  projected  performance  figures  are  not 
permitted  in  any  advertisement  or 
educational  matehal,  only  sales 
literature.  In  this  i  egard,  the 
amendments  also  clarify  the  standards 
with  respect  to  w|iether  hypothetical 
examples  constitute  projected 
performance  figures. '°  Specifically,  the 
amendments  prov  ide  that  examples  of 
profitable  options  transactions  which 
use  hypothetical  Securities  and  prices 
are  not  considerec  projected 
performance  figuijes  and  are  permitted 
in  educational  material  so  long  as  no 
suggestion  is  made  that  profits  are 
probable.  The  amendments  also  require 
that  a  statement  Ije  included  to  the 
effect  that  the  hypothetical  examples 
were  constructed  only  for  illustration 
purposes.  In  addi  ion,  regardless  of 
whether  real  or  hrpothetical  options 
transactions  are  i  sed,  the  Guidelines 
reiterate  that  exanples  of  profitable 
options  transactic  ns  must  be 
accompanied  by  (  xamples  of  breakeven 
situations  as  well  as  the  description  of 
the  risks. 

In  addition,  the  proposed  amendments 
to  the  Guidelines  provide  that  any 
communication  \i  at  discusses  the  uses 
or  advantages  of  i  particular  options 
strategy  should  disclose  the  fact  that 


commissions  and 
significant  factor. 


other  costs  may  be  a 
Previously,  the 
Guidelines  statedlthat  advertisements  or 
tales  Uterature  or  ly  had  to  reflect  the 
fact  that  a  subseq  uent  exercise  or 
closing  transactic  n  would  be  subject  to 


■0  A  principal  d1«t)nction  )>etween  taiea 
lltanlure.  which  is  not  subject  to  pre-use  approval, 
and  educational  mateHal.  which  is.  is  thai 
educatiooal  material  can  not  contain  any  past  or 
projactad  perfonnanoa  figures,  annualixad  rata*  of 
return,  or  reconrunend«  tions. 


IMI 


commission  charges.  The  Guidelines  are 
also  amended  to  pro\'ide  that  no 
statement  contained  in  an  options 
communication  may  suggest  that  a 
secondary  market  for  standardized 
options  will  always  be  available. 

Further,  the  amendments  to  the 
Guidelines  established  criteria  for  firms 
to  consider  when  determining  whether 
or  not  a  particular  investment  approach 
could  be  deemed  an  options  program.  II 
an  options  program  is  deemed  to  exist, 
prior  to  becoming  involved  in  the 
program,  customers  must  be  furnished 
with  a  written  explanation  of  the  nature, 
risks,  the  cumulative  history  or 
unproven  nature  of  the  program  and  its 
underlying  assumptions.  Any  written 
explanation  or  promotional  material 
about  a  particular  options  program  must 
also  meet  the  requirements  of  the  SROs 
as  they  apply  to  communications  with 
the  pubUa  Additionally,  the 
amendments  require,  rather  than 
suggest,  that  options  communications 
must  contain  a  warning  statement  that 
options  are  not  suitable  for  all  investor* 
when  discussing  the  uses  and 
advantages  of  options.  The  amendments 
also  replace  the  reference  in  the 
Guidelines  to  the  Options  Clearing 
Corporation  prospectus  with  a  reference 
to  the  options  disclosure  document,  and 
reiterate  the  requirement  that  member 
firms  must  comply  with  the  provisions  of 
the  Securities  Investors  Protection 
Corporation  ("SIPC")  by-laws 
promulgated  under  the  Securities 
Investors  Protection  Act  that  require 
disclosure  of  SIPC  membership. 

The  Guidelines  also  were  amended  to 
provide  a  list  of  some  of  the  risks  of 
trading  in  index  options  that  should  be 
disclosed  in  communications  dealing 
with  index  options,  as  well  as  a 
description  of  the  risks  of  uncovered 
options  writing,  combination  writing, 
and  other  complex  options  strategies 
that  should  be  disclosed  in 
communications  dealing  with  these 
strategies.  With  regard  to 
communications  dealing  with  uncovered 
writing,  the  Guidelines  also  suggest  that 
the  Special  Statement  for  Uncovered 
Writers  ("Special  Statement")  be  offered 
in  such  commimicaUons." 

Lastly,  the  guidelines  were  amended 
to  provide  that  member  firms  are 
strongly  recommended,  when  preparing 
communications  discussing  a  new 
options  product,  to  discuss  the 
distinguishing  features  and  unique  risks 


■  ■  See  Securitlea  Exchange  Act  Release  No.  28052 
Qune  21. 1969)  54  FR  27256  (June  28, 1980)  (order 
approving  Pile  Nos.  SR-Amex-89-03.  SR-CBOE-89- 
m.  SR-NASD-89-17.  SR-Phlx-Sft-ir.  SR-PSE-e9- 
14).  Membar  organizations  are  required  to  provide 
the  Special  Statamant  to  optloos  customers  who 
intend  to  engage  in  uncovered  writing. 


of  the  new  product  The  amendments 
also  provide  more  examples  of  problem 
areas  that  member  firms  should  avoid 
when  preparing  options 
communications.  For  example,  the 
Guidelines  state,  among  other  things, 
that  the  use  of  language  which 
expresses  certainty  with  respect  to  the 
benefits  of  specific  options  transactions 
should  be  avoided. 

The  SROs  believe  that  the  proposed 
rule  changes  are  consistent  with  section 
6(b]  of  the  Act,  in  general,  and  further 
the  objectives  of  section  6(b)(5),  in 
particiilar,  in  that  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
pubUc  interest 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6."  Specifically, 
the  commission  believes  that  the 
proposals  are  consistent  with  section 
d(b)(5)  in  that  they  will  protect  investors 
and  the  public  interest  by  improving  the 
Guidelines.  The  Commission  notes  that 
the  proposals  were  submitted  by  the 
SROs  to  comply  with  recommendations 
made  by  the  Division  in  the  OSRC 
Letter.  These  recommendations,  which 
are  reflected  in  the  proposed 
amendments  to  the  Guidelines,  were 
designed  to  update  the  Guidelines  to 
address  regulatory  and  market 
developments  since  1980  and  to  provide 
more  specific  guidance  in  several 
areas.*' 

In  addition,  the  Commission  believes 
that  the  revised  Guidelines  and  SRO 
rules  will  provide  member  firms  with 
more  specific  direction  in  the 
preparation  of  options-related 
communications.  The  Commission 
believes  adherence  to  these  more 
detailed  standards  by  member  firms 
will,  in  turn,  prevent  the  dissemination 
of  misleading  or  inaccurate  options 
communications  to  investors.  The 
Commission  also  believes  that  more 


"  15  U.S.C  7af(b)(S)  (1988). 

"  Consistent  with  the  OSRC  l-etter,  the 
Commission  notes  that  any  signiflcant  future 
changes  to  the  Guidelines  should  be  filed  pursuant 
to  section  19(b)(1)  of  the  Act.  Section  19(b)(3)(A) 
provides  that  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the  meaning, 
administration,  or  enforcement  of  an  existing  role 
constitutes  a  proposed  rule  change  which  Is  entitled 
to  take  effect  upon  filing  with  the  Commission. 
Accordingly,  to  the  extent  that  future  revisions  to 
the  Guidelines  modify  a  stated  policy,  practice,  or 
interpretation  or  create  additional  standards  or 
specificity  about  conduct,  they  must  be  filed,  at  a 
minimum,  pursuant  section  19(bM8KA)  of  the  Art 
and.  depending  upon  the  subatance  of  the 
modificationa,  section  tS(b)(l). 
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detailed  guidance  will  facilitate 
uniformity  among  the  SROs  in  their 
review  of  options  conununications. 

Specifically,  the  Commission  believes 
that  clarifying  the  disclosure  required 
concerning  commission  charges,  the 
availability  of  secondary  options 
markets,  SIPC  membership,  and 
statements  regarding  the  suitability  of 
options,  as  well  as  clarifying  the  use  of 
past  and  projected  performance  figures 
in  options  communications,  the  use  of 
worksheets,  and  member  firm  record 
retention  requirements  will  serve  to 
provide  member  firms  with  more 
direction  in  preparing  options 
communications.  Similarly,  the 
Commission  notes  that  strengthening  the 
wording  of  SRO  rules  and  the 
Guidelines  to  use  the  word  "shall" 
Instead  of  "should",  expanding  the  list 
of  problem  areas  highlighted  in  the 
Guidelines,  and  clarifying  what 
constitutes  an  options  program  in  the 
Guidelines  should  provide  member  firms 
with  better  direction  in  the  preparation 
of  options  communications. 

The  Commission  also  believes  that 
updating  the  Guidelines  and  SRO  rules 
to  reflect  developments  in  the  options 
industry  since  the  Guidelines  were  first 
published  will  provide  better  guidance 
to  member  firms.  Specifically,  the 
revised  Guidelines  describe  with  more 
particularly  the  risks  of  trading  in  index 
options,  uncovered  options  writing,  and 
other  complex  options  strategies  that 
member  firms  should  discuss  when 
preparing  options  communication 
dealing  with  these  topics.  The 
Guidelines  also  strongly  suggest  that 
member  firma  describe  the  unique 
characteristics  and  risks  of  new  options 
products  when  preparing 
communications  about  these  products. 

In  addition,  the  Commission  believes 
it  it  consistent  with  the  Act  for  the  SROs 
to  delete  the  requirement  that  options 
communications  be  in  "good  taste." 
Because  the  "good  taste"  test  is 
subjective  in  nature,  the  Commission 
agrees  with  the  SROs  that  it  is  difficult 
to  be  imposed  with  any  uniforfnity. 
Nevertheless,  because  of  other  objective 
standards  contained  in  the  SROs' 
options  communication  rules  and  the 
Guidelines,  deletion  of  the  "good  taste" 
test  does  not  mean  that  options 
communications  can  be  in  "poor  taste." 
{Prohibitions  against  misleading, 
untruthful  or  exaggerated  statements, 
among  other  things,  will  still  be 
contained  in  the  SRO's  options 
communication  rules  and  apply  to  all 
options  communications. 

Moreover,  the  CommiHion  believes  it 
is  consistent  with  the  Act  for  the  SROs 
to  amend  the  Guidelines  to  clarify  the 
eCfect  of  an  SRO  review  of  an  options 


communications.  Spedflcally,  the 
Commission  believes  it  is  reasonable  for 
the  SROs  to  state  clearly  that  their 
review  process  is  limited  strictly  to 
determining  whether  the  manner  and 
form  of  a  proposed  options 
communication  is  in  compliance  with 
their  respective  rules.  The  Commission 
also  believes  it  is  reasonable  for  the 
Guidelines  to  provide  that  an  SRO 
review  should  not  be  construed  as  an 
endorsement  of  the  options 
communications.  The  Commission 
believes  to  do  otherwise  would  place 
the  SROs  in  a  position  of  guaranteeing 
the  accuracy,  veracify,  and 
completeness  of  options 
communications,  which  task  would  be 
overly  burdensome  for  the  SROs  and 
rightfiilly  belongs  with  the  curators  of 
the  options  communications,  the 
member  firms.  In  this  regard,  the 
Commission  notes,  as  do  the  Guidelines, 
that  an  SRO  review  does  not  relieve  a 
member  firm  of  its  responsibility  to 
comply  with  all  other  applicable 
provisions  of  SRO  rules  and  the  Federal 
Securities  Laws. 

Fhially,  the  Commission  believes  it  is 
reasonable  for  the  SRO's  to  update  the 
term  "advertisement"  in  their  rules  to 
encompass  communications  made  via 
telecommunication  devices  and  address 
the  standards  by  which  educational 
material  should  be  reviewed.'* 

Lastly,  the  Commission  believes  it  is 
consistent  with  section  15A(b)(e)  of  the 
Act  for  the  NASD  to  amend  its  rules  to 
create  options  communications 
requirements  identical  to  the  other 
SROs'  requirements.**  In  doing  so,  the 


'*  In  ISaz,  the  CoramiMion  adopted  Rule  194a 
under  the  Securitie*  Act  of  1833  wfhich  &ral 
permitted  the  diMemination  of  educational  or 
initructional  material  involving  standardized 
options  without  such  material  being  deemed  a 
prospectus  under  section  2(10)  of  the  Securities  Act 
of  1933.  As  a  result  the  Guidelines  and  SRO  rules 
needed  to  be  updated  to  address  the  provlaions  of 
Rule  134a  as  they  pertain  to  educational  and 
Instructional  materials. 

'*  The  Commission  notes  that  the  NASD's  options 
communications  rules  contain  provisions  that  (1) 
Require  pre-use  submission  of  all  options 
communications  under  certain  circumstances;  and 
(2)  establish  the  NASO's  procedures  for  conducting 
routine  spot^checks  of  member  firms'  options 
communications.  The  Commission  beUeves  these 
provisions  art  consistent  with  the  Act  because  they 
will  serve  to  ensure  that  the  optlona  communicatloo 
standards  are  properly  implemented  In  addition. 
the  Commission  notes  that,  even  though  the  other 
SROs'  options  communication  rules  do  not  contain 
these  provisioaa,  the  other  SROs  can  impose  similar 
pi«-«a«  avboiaaioa  requlreaents  pursuant  to  ttiair 
disciplinary  authority  and  can.  and  in  fact  do, 
conduct  spot-cfaacks  of  their  members'  options 
oonfflmiicatloaa  portuanl  to  their  examinaUoa 
authority. 


NASD  is  facilitating  uniformify  of  the 
standards  under  which  options 
commimications  will  be  prepared  and 
reviewed  by  the  member  firms  and  the 
SROs.  thereby  protecting  public 
investors  from  misleading,  false,  or 
inaccurate  options  communications. 
It  is  therefore  ordered,  pursuant  to 
section  19(b)(2]  of  the  Act.'*  that  the 
proposed  rule  changes  (SR-Amex-90-38, 
SR-CBOE-90-27,  SR-NASD-^-02.  SR- 
NYSE-0(y-51,  and  SR-PSE-e(Ml)  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority." 

Maisarel  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc  91-22821  Filed  »-20-«l;  &45  am] 
I  coot  sew-ovM 


[ReleaM  No.  29696;  FR*  Na  600-211 

Self-Regulatory  Organizations; 
Intermarltet  Clearlffg  Corporations 
Notice  of  Fning  of  a  Request  of 
Temporary  Registration  as  a  Clearing 
Agency 

September  16, 1991. 

Pursuant  to  section  19(a)  of  the 
Securities  Exchange  Act  of  1934  f'Act"), 
15  U.S.C.  78s(a),  notice  is  hereby  given 
that  on  September  11. 1991.  The 
Intermarket  Clearing  Corporation 
("ICC")  filed  an  amendment  to  its 
application  for  registration  as  a  clearing 
agency  requesting  that  the  Securities 
and  Exchange  Commission 
("Commission")  extend  its  registration 
as  a  clearing  agency,  for  a  period  of  18 
months,  tm^il  April  3, 1993.* 

On  October  3, 1988,  the  Commission 
granted  ICC's  temporary  registration  as 
a  clearing  agency  pursuant  to  sections 
17A  and  19(a)(1)  of  the  Act  and  rule 
17Ab2-l  thereunder,  for  a  period  of  18 
months.*  On  March  13, 1990,  ICC  filed 
an  amendment  to  its  application 
requesting  that  the  Commission  extend 
its  registration  as  a  clearing  agency  until 
October  3, 1991.*  ICC's  registration  was 
extended  on  April  5. 1990  until  October 
3, 1991.* 


>MSU&C78a(b)(198S). 

'*  17  CFR  200.30-3(a)(12)  (190). 

■  Letter  from  James  C.  Yong.  Assistant  Secretary 
of  Inlermarliel  Clearing  Corporation  to  |onathan 
Kallman.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  September  11, 1991. 

*  Securities  Exchange  Act  Release  No.  2S1S4 
(October  3. 1969).  S3  FR  3956*. 

*  Latter  from  lames  C  Yoag.  Deputy  Oeoeral 
Counsel.  ICC  to  Jonathan  Kallman.  Assistant 
Diraclor.  Oivisioo  of  Market  RegMlatioa. 
Comibsaloo  (March  13. 1990). 

*  Securities  Exchange  Act  Release  No.  27B79 
(April  S.  1990).  M  FR  13342. 
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ICC's  primaryfunctions  are  to  act  as 
guarantor  of  exciiange-traded  futures 
and  options  con  racts  and  to  serve  as  a 
clearing  agency  or  all  transactions 
effected  on  its  P  irticipant  Exchanges. 
ICC  originally  s(  ught  registration  as  a 
clearing  agency  n  order  to  hold  and 
control  securitie  i  options  positions  in 
connection  with  a  Cross-Margining 
Program  betwee  i  ICC  and  its  parent. 
The  Options  Clefiring  Corporation 
("OCC").  Subseauently.  OCC  has 
established  a  Cr  iss-Margining  Program 
with  the  Chicag(  Mercantile  Exchange 
("CME")  that  is  itnictured  somewhat 
differently  than  {he  ICC/OCC  Cross- 
Margining  Program.  ICC  staff  is 
currently  studying  whether  to 
restructure  the  ICC/OCC  Cross- 
Margining  Program  to  be  more  similar  to 
the  Cross-Margining  Program  between 
OCC  and  CME. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concaming  this  application 
within  thirty  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Such  written  data,  views  and 
arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied  in 
accordance  with  section  19(a](l]  of  the 
Act.  Persons  making  written 
submissions  should  file  six  copies  with 
the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  »JW.,  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  600-21.  Copies  of  the  apphcation 
and  all  written  comments  will  be 
available  for  inspection  at  the  Securities 
and  Exchange  C  )mmission's  Public 
Reference  Room  450  Fifth  Street.  NW„ 
20549. 


Washington.  DC 

For  the  Commisi  ion. 
Market  Regulation  pursuant 
authority. 

Maigarat  H.  McFa|Uiid, 

Deputy  Secretary. 
(FR  Doc.  91-22771 
BNJJNO  CODE  M1<H>H* 


.  by  the  Division  of 
to  delegated 


Filed  9-20-91:  8:45  am] 


[Release  No.  IC-1P316;  812-7663] 

Nationwide  AnaUa  Building  Society; 
Application      1 

September  13, 199i. 

agency:  Securit  es  and  Exchange 
Commission  ("S  SC"). 

ACTION:  Notice  c  f  Application  for 
Exemption  unde  r  the  Investment  Act  of 
1940  ("1940  Act' ). 


IMI 


APPUCANT:  Natipnwide  Anglia  Building 
Society. 


RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  exempting  it  from  all 
provisions  of  the  1940  Act  to  enable  it  to 
offer  and  sell  its  debt  securities  in  the 
United  States  without  registering  as  an 
investment  company  under  the  1940  Act. 
FIUNO  DATES:  The  application  was  filed 
on  December  21, 1990,  and  an 
amendment  to  the  application  was  filed 
on  March  25. 1991.  By  letter  dated 
September  12, 1991  counsel  provided 
certain  updated  financial  information 
and  stated  that  Applicant  would  file 
another  amendment  to  include  April  4, 
1991  Rscal  year-end  results  and  the  new 
proposed  form  of  designation  of  agent 
for  service  of  process. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  8, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Robert  L  Cuningham.  Jr. 
at  Fried,  Frank,  Harris,  Shiver  & 
Jacobson,  One  New  York  Plaza.  New 
York,  New  York  10004. 
FOR  FURTHER  INFORMATION  CONTACT: 

H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  permanent  building 
society  established  under  the  laws  of 
the  United  Kingdom  ("U.K.").  Under  the 
Building  Societies  Act  of  1986  (the  "1986 
Societies  Act")  Applicant's  primary 
business  is  limited  to  the  raising  of  a 
stock  or  fund,  principally  by  way  of 
investments  by  its  members  and  making 
residential  mortgage  loans  to  its 
borrowing  members.  Thus,  Applicant  is 
substantially  similar  to  a  savings  and 


loan  association  in  the  United  States. 
Applicant  is  owned  by  its  investing 
members. 

2.  At  April  4. 1991  (Applicant's  most 
recent  Bscal  year-end).  Applicant  was 
the  second  largest  building  society  in  the 
U.K.  in  terms  of  assets.  Its  total 
consolidated  assets  at  that  date  were 
more  than  31  billion  pounds  sterling 
(approximately  U.S.  $55.3  billion  at  the 
exchange  rate  in  effect  on  such  date). 
Applicant's  consolidated  net  profit  was 
about  196  million  pounds  sterling 
(approximately  U.S.  $349.8  million).  In 
keeping  with  applicable  regulatory 
requirements,  the  overwhelming 
majority  of  Applicant's  assets 
(approximately  76%  of  total 
consolidated  assets)  represented  loans 
to  individuals  secured  by  liens  on 
residential  real  estate  located  in  the 
U.K.  Such  loans  also  represented  the 
principal  source  of  Applicant's  income 
(approximately  82.5%  of  consolidated 
gross  income). 

3.  Applicant's  business  and  operations 
are  subject  to  extensive  regulation  under 
the  1986  Societies  Act,  including 
supervision  and  review  by  the  principal 
regulatory  authority,  the  Building 
Societies  Commission  (the 
"Commission").  The  Commission 
exercises  regular  and  extensive 
supervision  over  Applicant's 
management,  asset  and  liability 
character  and  composition,  and 
advertising,  among  other  things.  The 
1986  Societies  Act  and  the  Commission's 
regulations  require  regular  reports 
containing  flnancial  and  other 
information  and  demonstrating 
compliance  with  specified  financial 
ratios  and  reserve  requirements,  and 
require  regular  certification  by 
Applicant  and  its  independent 
accountants  as  to  compliance  with  the 
1986  Societies  Act, 

4.  The  1986  Societies  Act  extended  the 
powers  of  certain  building  societies, 
including  Applicant,  to  permit  them  to 
provide  a  full  range  of  retail  financial 
services,  including  banking  services, 
investment  services,  and  insurance 
services.  However,  such  powers  are 
statutorily  limited  by  both  the  size  of 
any  investment  and  the  nature  of  the 
ancillary  activity.Thus,  the  major 
portion  of  Applicant's  assets  and  income 
is  required  to  be  attributable  to  its 
primary  business  of  residential  mortgage 
lending. 

5.  Applicant  also  is  subject  to  the 
Building  Societies  Investor  Protection 
Board  (the  "Board"),  which  was 
estabUshed  under  the  1986  Societies  Act 
to  insure  up  to  90%  of  the  first  20,000 
poimds  sterling  of  a  building  society's 
liability  to  a  saver  in  respect  of  deposits 
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and  other  speciHed  protected 
investments. 

6.  Applicant  proposes  to  issue  and  sell 
unsecured  prime  quality  commercial 
paper  exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  by  virtue  of  section  3(a)(3)  thereof. 
Apphcant  initially  proposes  to  offer 
such  commercial  paper  in  the  United 
States,  in  minimum  principal 
denominations  of  $100,000.  through  one 
or  more  dealers  to  sophisticated 
institutional  investors  and  other 
investors  who  normally  purchase 
commercial  paper.  AppUcant  also  may. 
from  time  to  time,  offer  other  debt 
securities  for  sale  in  the  United  States. 

Applicant's  Legal  Analysis 

1.  As  of  April  4, 1991.  a  substantial 
majority  of  Applicant's  assets  consisted 
of  residential  mortgage  loans.  These 
obligations  could  be  deemed 
"investment  securities"  within  the 
meaning  of  section  3(a)(3)  of  the  1940 
Act,  and.  as  a  result.  Applicant  may  be 
deemed  to  be  an  "investment  company" 
under  the  1940  Act.  Accordingly. 
Applicant  Rled  the  application  to  clarify 
its  status  under  the  1940  Act. 

2.  Section  6(c)  of  the  1940  Act 
provides,  as  here  relevant,  that  the  SEC 
may  conditionally  or  unconditionally 
exempt  any  person  from  the  provisions 

.  of  the  1940  Act  if  such  an  exemption 
would  be  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

3.  Applicant  submits  that  an 
exemption  would  be  in  the  public 
interest  because,  absent  a  section  6(c) 
exemptioa  Applicant  would  be 
effectively  precluded  from  selling  its 
debt  securities  publicly  in  the  United 
States  and  therefore  denied  ready 
access  to  the  United  States  capital 
markets.  Applicant  also  submits  that  an 
exemption  would  be  consistent  with  the 
protection  of  investors  because 
Applicant's  business  is  subject  to 
extensive  regulation  under  the  1986 
Societies  Act  that  is  comparable  to  that 
in  which  United  States  savings  and  loan 
associations  operate.  Since  Applicant  is 
substantially  similar  to  a  savings  and 
loan  association  in  the  United  States,  it 
is  submitted  that  an  exemption  would 
be  consistent  with  the  purposes  fairly 
intended  by  sectin  3(c)(3)  of  the  1940 
Act  which  expressly  excludes  from  the 
definition  of  an  "investment  company" 
any  "savings  and  loan  association. 

*  *  •  or  similar  institution."  Applicant 
cannot  rely  on  this  exclusion  from  the 
defmition  of  an  investment  company, 
however,  because  it  is  not  a  United 
States  financial  institution. 


4.  Applicant  regards  the  SEC's 
pending  proposal  to  amend  Rule  6c-9 
extend  the  Rule's  coverage,  inter  alia,  to 
foreign  insurance  companies,  Canadian 
trust  companies,  and  Canadian  loan 
companies  as  support  for  exemptive 
relief  for  other  foreign  entities  similar  to 
United  States  financial  institutions 
covered  by  Section  3(c)(3),  where  there 
is  an  appropriate  local  regulatory 
scheme  applicable  to  such  institution. 
See  Investment  Company  Act  Release 
No.  17682  (Aug.  17, 1990).  Applicant 
submits  that  its  application  falls  within 
the  apparent  general  rationale  of  the 
pending  proposals  to  amend  Rule  6c-9. 

Condition 

As  condition  to  the  requested 
exemptive  relief,  Applicant  will  comply 
with  Rule  6c-e  under  the  1940  Act  as  it 
is  currently  proposed  to  be  amended  in 
Investment  Company  Act  Release  No. 
17682  (Aug.  17. 1990)  and  as  it  may  be 
reproposed.  adopted  or  amended  in  the 
future. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Maisarat  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  91-22822  Filed  »-20-«l:  8:45  am] 

MLUNQ  OOOC  SOie-OMi 


Issuer  DeNsHng;  Application  to 
Withdraw  From  Listing  and 
Registration;  (OrtM  Gas  Company, 
Common  Stock,  No  Par  Vahie)  FHe  Na 
1-6932 

September  17. 1991. 

Orbit  Gas  Company  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission,  pursuant  to 
section  12(d]  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  Usting 
and  registration  on  the  Boston  Stoclc 
Exchange,  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Company's  Common  Stock 
currently  trades  on  the  BSE  and  also  is 
traded  in  the  over-the-counter  market  on 
the  National  Association  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ").  Although  supporting  data 
is  not  readily  available,  the  management 
of  the  Company  believes  that  the 
overwhelming  majority  of  trading  in  the 
last  few  years  has  occurred  on 
NASDAQ  so  that  approval  of  this 
application  will  merely  officially  a^irm 
what  had  already  occurred  in  fact  In 
addition,  the  Company's  Board  of 


Director  has  concluded  that  the  liquidity 
of  the  Common  Stock  in  the  hands  of 
shareholder's  might  be  improved,  and  in 
any  case  would  not  be  impaired,  by 
focusing  all  trading  on  NASDAQ. 
Nevertheless,  approval  of  the 
application  will  be  significant  because  it 
will  relieve  the  Company  of  the 
necessity  of  filing  reports  and  other 
documents  with  the  Exchange  in 
compliance  with  various  provisions  of 
the  Act  Finally,  the  Company  is  aware 
that  shareholders  may  lose  the  ability  to 
use  the  Common  Stock  for  margin  loan 
purposes  if  the  securities  are  delisted 
but  believes  that  this  concern  is 
essentially  academic,  given  the  relative 
size  of  the  Company,  the  continuing  lack 
of  liquidity  for  the  Common  Stock,  and 
current  and  expected  credit  conditions. 

Any  interested  person  may,  on  or 
before  October  8, 1991  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
JonalfaMi  G.  Katx. 
Secretary. 

[FR  Doc.  91-22772  Piled  9-20-01:  &-4S  am] 
MLUNO  cooc  aoio-ei-M 
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Filings  Under  the  Public  UtiNty  Holding 
Company  Act  of  1935  ("AcT') 

September  16, 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Conunission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declare tion(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The  ' 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is /are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(8) 
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October  10, 1991 
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should  submit  thi  sir  views  in  writing  by 


to  the  Secretary, 


Securities  and  Ej  change  Commission, 
Washington,  DC  (20549,  and  serve  a  copy 
on  the  relevant  at)plicant(s)       and/or 
declarant(s)  at  th  e  addres8(es]  specified 
below.  Proof  of  s  jrvice  (by  affidavit  or, 
in  case  of  an  attc  mey  at  law,  by 
certificate)  shoul  i  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifics  Uy  the  issues  of  fact  or 
law  that  are  disp  uted.  A  person  who  so 
requests  will  be  i  lotified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  ord  er  issued  in  the  matter. 
After  said  date,  tne  application(s]  and/ 


or  declaration(s] 
amended,  my  be 


as  filed  or  as 
panted  and/or 


)MI 


permitted  to  bec<  me  effective 
Mississippi  Powt  r  Company  (70-7904) 

Mississippi  Po'  ver  Company 
("Mississippi"),  2  992  West  Beach, 
Gulfport,  Mississ  ippi  39501,  an  electric 
utility  subsidiary  company  of  The 
Southern  Compaiy  ("Southern"),  a 
registered  holdin ;  company,  has  filed  an 
application  unde '  sections  2(a)(8)(A), 
9(a)  and  10  of  th(  Act. 

By  order  dated  August  12, 1987 
(HCAR  No.  24444).  the  Commission 
authorized  Mississippi  to  acquire  up  to 
12.5%  of  the  issut  d  and  outstanding 
common  stock,  n  presenting  a  9.9% 
voting  interest,  a  id  up  to  10%  of  the 
issued  and  outstanding  preferred  stock 
of  WaterFurnac^  International,  Inc. 
("Manufacturer"  ,  a  closely  held  Indiana 
corporation.  In  a  Idition.  Mississippi  was 
authorized  to  gra  nt  an  exclusive  license 
to  Manufacturer  or  a  term  of  up  to  34 
years  for  the  manufacture  of  integrated 
heat  pump  produ  cts  utilizing 
Mississippi's  pat  ;nted  triple  loop 
("LPS")  refrigerai  it  circuit  technology 
and  to  provide  c(  rtain  other  services  to 
Manufacturer.  M  anufacturer  recently 
notified  Mississippi  that  it  has 
discontinued  manufacture  of  LPS 
products. 

Mississippi  no  «v  proposes  to 
restructure  its  in  vestment  in 
Manufacturer  and  facilitate  the 
development  of  jiroducts  utilizing  the 
LPS  technology  by  exchanging  all  of  its 
common  stock  ai  id  preferred  stock  in 
Manufacturer  foi  605,130  shares  of 
common  stock  ol  WFI  Industries  Ltd. 
("WF-Canada '),  a  publicly  held 
Canadian  company.  The  exchange  rate 
will  be  based  on  a  pricing  formula  for 
WF-Canada  convnon  stock  based  on, 
among  other  things,  prior  sales  of  the 
stock  and  the  expected  performance  of 
Manufacturer  and  WF-Canada. 

Mississippi  fuifther  proposes  to 
provide  workingjcapital  to  WF-Canada 
by  acquiring  up  Ip  600,000  additional 
shares  of  WF-Ca|nada  common  stock  in 


open  market  and  privately  negotiated 
transactions  at  an  estimated  cost  of 
$892,356  ($1.65  average  price  per  share), 
in  three  types  of  transactions.  First, 
Mississippi  proposes  to  acquire  from 
Royal  Bank  Capita!  Corporation  an 
outstanding  option  to  purchase  up  to 
200,000  shares.  The  option  price  is 
$25,356  and  its  exercise  price  is  $1.31  per 
share  payable  on  or  before  October  15, 
1991,  for  a  total  price  of  $287,356. 
Second,  Mississippi  proposes  to 
purchase  up  to  200,000  shares  of  WF- 
Canada  common  stock  through  open 
market  purchases  over  a  period  of  not 
more  than  90  days  at  market  prices  not 
exceeding  $2.11  per  share,  for  a 
maximum  cost  of  $422,000  exclusive  of 
commissions.  Third,  Mississippi 
proposes  to  purchase  up  to  200,000 
newly  issued  shares  directly  from  WF- 
Canada  in  a  private  placement  of 
100,000  units,  with  each  unit  consisting 
of  one  share  of  common  stock,  $1.35  per 
share,  and  a  warrant  to  acquire  one 
share  of  common  stock  at  an  exercise 
price  of  $1.48  per  share,  for  a  total  cost 
of  $283,000. 

WF-Canada  is  a  distributor  of 
Manufacturer's  heat  pump  products  in 
Canada  and  the  United  States  and  also 
owns  28.1%  of  Manufacturer's 
outstanding  common  stock.  Following 
the  proposed  share  exchange  and 
acquisition,  Mississippi  will  own 
approximately  16.37%  of  WF-Canada's 
outstanding  common  stock,  if 
Mississippi  exercises  all  of  its  warrants 
and  other  rights. 

Mississippi  proposes  to  license  the 
LPS  technology  to  WF-Canada  on  a  non- 
exclusive basis  for  use  in  the 
manufacture  and  distribution  of  electric 
heat  pumps  in  Canada  and  the  United 
States.  Mississippi  and  its  associate 
companies  will  not  participate  in  the 
marketing  or  distribution  of  LPS 
products.  WF-Canada  and  its  subsidiary 
companies  will  market  and  sell  the 
products,  directly  and  through 
independent  dealers,  anywhere  in 
Canada  and  the  United  States,  including 
Mississippi's  service  territory. 

The  license  will  consist  of  two 
successive  17-year  terms  corresponding 
to  Mississippi's  rights  to  exclusive  use  of 
the  LPS  technology  obtained  pursuant  to 
Letters  Patent.  During  the  initial  term, 
which  has  approximately  13  years 
remaining,  Mississippi  will  receive 
royalty  payments  equal  to  4%  of  WF- 
Canada's  gross  dollar  volume  of  sales  of 
units  incorporating  the  LPS  technology. 
If  Mississippi  renews  the  patent,  the 
license  agreement  will  also  be 
MUtomatically  renewed  for  an  additional 
17  years,  and  the  royalty  payment 
reduced  to  2%  of  the  gross  dollar 
volume. 


Mississippi  will  enter  into  a  voting 
agreement  with  WF-Canada  limiting  its 
voting  of  shares  of  WF-Canada's 
common  stock  to  9.9%  of  the  total 
number  of  voting  shares,  with  the 
balance  of  Mississippi's  shares  being 
voted  in  the  same  proportion  as  are  the 
publicly  held  shares  of  WF-Canada, 
excluding  for  this  purpose  any  shares 
voted  by  Mississippi.  Mississippi  will  be 
entitled  to  elect  one  member  of  WF- 
Canada's  seven-person  board  of 
directors  and  one  of  three  non-voting 
advisory  directors. 

Finally,  Mississippi  has  requested  an 
order  under  section  2(a)(8)(A)  of  the  Act 
declaring  that  WF-Canada  is  not  a 
subsidiary  company  of  Southern  or 
Mississippi,  as  that  term  is  defined  by 
the  Act,  on  the  basis  that  neither 
Southern  nor  Mississippi  will  exercise  a 
direct  or  indirect  controlling  influence 
over  WF-Canada's  management  or 
operations. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-22823  Filed  9-20-91;  8:45  am] 

BtLUNQ  CODE  M10-41-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  October  23, 1991.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  plea6t:  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  tfie  deadline. 

copies:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  0MB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 

AGENCY  CLEARANCE  OFFICER: 
Cleo  Verbillis,  Small  Business 
Administration.  409  3rd  Street.  SW..  Sth 
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Floor,  Washington,  DC  20416,  telephone 
(202)  205-6629. 

OMB  REVIEWER:  Gary  Waxman, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Client's  Report  of  7(1)  Task 
Order.  Service  Received. 

Form  No.:  SB  A  Form  1540. 

Frequency:  On  Occasion. 

Description  of  Respondents:  8(a) 
Program  Participants. 

Annual  Responses:  2,000. 

Annual  Burden:  100. 

Title:  Management  Training  Report. 

Form  No.:  SBA  Form  888. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Instructors  of  SBA  Co-Sponsored. 
Training  Seminars. 

Annual  Responses:  16,000. 

Annual  Burden:  2,656. 
Cleo  VerbiUis, 

Acting  Chief,  Administrative  Information 
Branch. 

(FR  Doc.  91-22788  Filed  9-20-91;  8:45  am] 
MLLMQ  COOC  MSS-ei-« 


Small  ButirMM  lnvMtm«nt 
CompaniM;  Advisory  Council 

agency:  Small  Business  Administration. 
action:  Notice  of  reestablishment  of 
Investment  Advisory  Council. 

summary:  The  Investment  Advisory 
Council  is  being  reestablishment  in 
order  to  provide  advice  and  counsel  to 
the  Investment  Division  of  the  Small 
Business  Administration.  The  Council 
would  consider  capital  formation  and 
other  issues  relevant  and  important  to 
the  SBIC  program. 

EFFECTIVE  DATE:  September  18, 1991. 
ADDRESSES:  Written  comments  on  this 
Notice  should  be  directed  to  Office  of 
Investment,  suite  8500,  Small  Business 
Administration,  409  3rd  St.,  SW., 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  Simonds,  Council  Liaison,  202- 

205-7596. 

SUPPLEMENTARY  INFORMATION:  The 

Investment  Advisory  Council  is  being 
reestablished.  The  goals  and  objectives 
of  the  Council  are  to  advise,  counsel, 
and  confer  with  the  Associate 
Administrator  for  Investment  (AA/I)  of 
the  Small  Business  Administration 
(SBA)  in  carrying  out  his  duties  relevant 
to  the  Small  Business  Investment 
Company  (SBIC)  and  the  Specialized 
Small  Business  Investment  Company 
(SSBIC)  programs.  The  Council  shall 
report  all  of  its  findings  and  proposals  to 
the  AA/I.  The  scope  of  the  Council's 


activities  includes  SBA's  Investment 
Program,  but  may  encompass  related 
issues  that  impact  upon  other  SBA 
programs  as  well. 

Tne  Council  shall  consist  of  no  more 
than  17  members  appointed  by  the 
Administrator.  Members  of  the  Council 
shall  be  appointed  for  a  term  not  to 
exceed  two  years.  Council  membership 
shall  be  composed  of  qualified 
individuals  directly  affected  by,  and 
interested  in.  the  SBIC  and  SSBIC 
programs  as  well  as  persons  with 
demonstrated  professional  or  personal 
qualifications  and  experience  relevant 
to  the  functions  and  tasks  to  be 
performed.  At  the  request  of  the  AA/I, 
other  individuals  with  particular 
expertise  relevant  to  the  Council's 
functions  may  be  invited  to  advise  the 
Council  as  necessary. 

No  member  of  the  Council  will  receive 
compensation  from  the  United  States 
Government  by  virtue  of  his  or  her 
service  on  the  Council.  At  the  direction 
and  subject  to  the  approved  of  SBA's 
AA/I  and  Comptroller,  SBA  will 
reimburse  members  of  the  Council  and 
invited  participants  for  travel  expenses 
incurred  while  conducting  ofHcial 
Council  business. 

All  administrative  staff  services, 
support,  faciUties,  and  expenses  of  the 
Council  deemed  necessary  by  the  AA/I 
shall  be  furnished  by  SBA's  Office  of 
Investment. 

Dated:  September  12. 1991. 
Patricia  Saiki, 
Administrator. 

[FR  Doc.  91-22504  Filed  9-20-91;  8:45  am] 
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Region  VIII  Advisory  Council;  Public 
Mssting 

The  U.S.  Small  Business 
Administration  Region  VIII  Advisory 
Council,  located  in  the  geographical  area 
of  Denver,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Thursday,  October  3, 1991. 
at  the  Small  Business  Administration, 
999 18th  St.,  suite  701,  Denver  Colorado, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Gilbert  M.  Cisneros,  Kegional 
Administrator,  U.S.  Small  Business 
Administration.  999 18th  St.,  suite  701, 
Denver,  Colorado,  80202  telephone  (303) 
330-7021. 
Septeml>er  18, 1991. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  91-22787  Filed  9-20-91;  8:45  am] 
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DEPARTMENT  OF  STATE    . 

Offics  of  Lsgal  Advissr 

[Pubic  Notlcs  14S] 

Submission  of  Claims  Against  Iraq  to 
ttw  United  Nations  Condensation 
Commission 

Note:  This  notice  was  originally  published 
in  the  Federal  Register  on  September  16, 1991 
(56  FR  46817),  but  the  text  of  the  United 
Nations  Compensation  Commission  criteria 
was  inadvertently  omitted.  The  notice  is 
being  republished  to  include  the  text  of  the 
criteria. 

This  notice  provides  backgroimd 
information  concerning  the 
establishment  of  the  United  Nations 
Compensation  Commission.  The  notice 
also  describes  the  criteria  for  the 
submission  of  the  first  category  of 
claims  to  the  Commission.  For 
additional  information  contact  the 
Office  of  International  Claims  and 
Investment  Disputes,  Department  of 
State,  Washington,  DC  20520.  Telephone 
(202)  632-5040. 

United  Nations  Security  Council 
Resolution  687,  adopted  on  April  3, 1991, 
reaffirms  Iraq's  liability  under 
international  law  for  any  direct  loss, 
damage  or  injury  to  foreign 
governments,  nationals  and 
corporations,  as  a  result  of  its  unlawful 
invasion  and  occupation  of  Kuwait. 
Resolution  687  further  creates  a  fund  to 
pay  compensation  for  such  claims  out  of 
Iraqi  oil  revenues  and  establishes  the 
Compensation  Commission  to 
administer  the  fund  and  pay  claims. 

In  accordance  with  United  Nations 
Security  Council  Resolution  692,  the 
Compensation  Commission  has  three 
organs:  (1)  A  Governing  Council 
composed  of  the  15  members  of  the 
Security  Council:  (2)  an  Executive 
Secretary  appointed  by  the  UN 
Secretary  General,  with  a  staff  of 
administrators  and  experts;  and  (3)  a 
series  of  commissioners  (to  provide 
technical  advice  and  process  claims)  to 
be  appointed  by  the  Governing  Council. 

The  first  session  of  the  Governing 
Council  took  place  in  Geneva  from  July 
23-August  2.  The  Council  elected  a 
President  (Ambassador  Berg  of 
Belgium),  adopted  simple  rules,  and 
approved  criteria  for  the  expedited 
processing  of  the  first  categories  of 
claims.  (The  text  of  the  criteria  is  set 
forth  below.)  The  UN  Secretary  General 
also  appointed  a  senior  Peruvian 
diplomat  (Carlos  Alzamora)  as 
Executive  Secretary.  Additionally,  a 
series  of  experts  is  being  appointed  to 
provide  advice  until  Commissioners  can 
be  selected. 
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The  criteria  ac|Dpfe<t  kj  the  Govcfoing 

Council  concern  individuals  who 
suffered  person^  kMses  dkHing  the  Iraqi 
invasion  and  ocoupation  of  Kuwait. 
Governments  may  submit  comofitfated 
claims  for  up  to  1100.000  per  person  on 
behalf  of  their  nationals  and  [in  their 
discretionj  residents.  It  is  expected  that 
these  claims  will  be  reviewed  on  an 
expedited  basis  \>y  Coiaimssioiiers,  who 
wiU  Bake  recorabendatkias  to  the 
GoveiBing  Council  on  the  total  amount 
to  be  paid  to  each  Government.  Each 
GoverTMnenf  will  then  allocate  these 
sums  to  its  daiments. 

The  criteria  alio  state  that 
compensation  wall  not  be  provided  for 
attorneys'  fees  or  other  expenses  for 
claims  preparation.  Moreover,  any 
compensation,  wnether  m  ftmds  or  in 
kind,  aheady  rec  eived  from  any  source 
will  be  deducted  from  the  total  amount 
of  losses  snfferei . 

Special  fbced  p  ayments  of  $2500  per 
person  are  avaih  ble,  without  the  need 
to  document  the  ictual  amount  of  loss, 
with  respect  to  p  arsons  who  departed 
the  area,  or  who  suffered  serious 
personal  rnjnry  o  •  the  death  of  a  close 
family  member.  I '  a  claim  is  made  for 
$2500  for  departu  re  without  proof  of 
loss,  the  individu  al  is  not  ehgible  to 
claim  additional  iepartnre  tosses  later. 
However,  makin; :  a  claim  for  this 
amount  for  death  or  serious  injury  witt 
not  prevent  furth  ;r  claims  for  additional 
amounts. 

The  criteria  fui  ther  state  that 
governments  are  encouraged  to  submit 
claims  for  both  c  itegories  within  six 
months  from  the  iate  on  which  the 
Executive  Secret  try  circulates  to 
Governments,  this  appropriate  claims 
forms.  We  expec ;  the  Governing  Council 
to  produce  the  cl  lims  forms  within  the 
next  two  months 

After  the  claims  forms  are 
established,  the  United  States 
Government  will  collect,  consolidate 
and  submit  them  to  the  Compensation 
Commission.  Cla  ms  forms  will  be 
distributed  to  all  individuals  who  have 
reported  claims  c  gainst  Iraq  to  the 
Department  of  th  e  Treasury,  pursuant  to 
its  census  of  clai  as.  (See  56  FR  5636, 
February  11, 1991 .) 

The  Governing  Council  has  stated  its 
intent  to  establia  i  as  promptly  as 
possible  criteria  or  additional 
categories  of  clai  tas  to  permit 
consolidated  submissions  by 
Governments  for  all  losses  covered  by 
Security  Council  Resolution  687 
(including  lossesiby  individuals  in 
excess  oi  SiOOjyOfi,  busioesft  losses,  and 
environmeDtal  d^nvtge  and  loss  ol 
natural  resourced). 


[>MlHi  SefdBBber  la  193L 
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Assistant  Legaf  Adviser  foi  International 
Claims  and  In  vestment  Disputes. 

Text  af  Ututed  Natians  Cimpmnatioa 
I  Cntenft 


SECUAITY  COUNCtL 

First  Session  ot  ttw  CSovcmkig  Counci 
of  the  Untod  Matlons  Corapensstlon 
CommiBShNi 

Dated:  August  2. 1991 

Criteria  for  ExpeiBted  Processing  of 
Urgent  Claun» 

1.  The  following  criteria  will  govern 
the  submission  of  the  most  urgent  claims 
pursuant  to  resolution  687  (1991)  for  the 
first  categories  to  be  considered  by  the 
Commission.  It  provides  for  simple  and 
expedited  procedures  by  which 
Governments  may  submit  consolidated 
claims  and  receive  payments  on  behalf 
of  the  many  individuals  who  suffered 
personal  losses  as  a  result  of  the 
invasion  and  occupation  c^  Kuwait  For 
a  great  many  persons  these  procedures 
would  provide  prompt  compensation  in 
full:  for  others  they  wiH  provide 
substantial  interim  relief  while  their 
larger  or  more  complex  claims  are  being 
processed,  including  those  suffering 
business  losses. 

2.  These  criteria  are  without  prejudice 
to  future  Council  decisions  with  respect 
to  criteria  for  other  categories  of  claims, 
which  will  be  approved  separately  as 
promptly  as  possible,  with  expert  advice 
from  the  Commissioners  as  may  be 
required. 

3.  The  following  criteria  are  not 
intended  to  resolve  every  issue  that  may 
arise  with  respect  to  these  claims. 
Rather,  they  are  intended  to  provide 
sufficient  guidance  to  enable 
Governments  to  prepare  consolidated 
claims  submissions.  It  will  likely  be 
necessary  for  the  Council  to  make 
further  decisions  on  the  processing  of 
claims  after  receiving  expert  advice 
where  needed. 

4.  Each  Government  may  submit  one 
or  more  consohdated  claims  for  each 
category  established  by  the  Council. 
Thus,  each  Government  may  make 
separate  consolidated  submissions 
covering  claims  in  each  of  the  categories 
set  forth  below;  and  it  may  later  submit 
separate  consolidated  claims  for  each 
additional  category  to  be  established  by 
the  Council. 

5.  The  Council  will  promptly  establish 
criteria  for  additional  categories  of 
claims,  to  permit  coioolidated 
submissions  by  Govemmeikts  for  aH 


losses  covered  by  pera^vph^  18  of 
resolution  687  (1991).  Business  l^ses  of 
indivkliwlB  may  be  part  of  consolidated 
claims  under  the  expedited  proeedttres 
set  forth  betow.  The  Cowicfl  will 
provide  ^ulher  advice  on  an  urgent 
basis  as  to  the  types  of  basiness  losses 
eligible  for  consideration  under  the 
expedited  procedures.  Business  losses  of 
corporations  and  other  legal  entities  will 
be  covered  in  other  criteria  to  be 
established.  The  Cotmcil  v«riH  also 
separately  consider  claims  on  behalf  of 
third  parties,  swch  as  Governments, 
insurance  companies,  relief  agencies 
and  employers,  which  have  made 
payments  or  provided  relief  to  persons 
suffering  compensable  losses. 

6.  The  Cooncil  will  consider  promptly, 
after  receiving  expert  advice,  the 
circumstances  in  which  claims  for 
mental  pain  and  anguish  may  be 
admitted,  the  amounts  to  be  awarded, 
and  the  limits  to  be  imposed  thereon. 

7.  The  Council  will  separately 
examine  the  question  of  the  eligibility  or 
otherwise  of  claims  by  or  in  respect  of 
members  of  the  allied  coalition  armed 
forces;  the  Executive  Secretary  will  have 
available,  inter  alia,  the  provisions  of 
the  relevant  national  legislation  of  the 
Governments  concerned. 

8.  The  Conomission  will  pu-ocess  the 
claims  in  the  initial  categories  in 
paragraphs  10  to  16  on  an  expedited 
basis.  While  decisions  on  the  precise 
method  of  processing  these  claims  wiU 
be  made  at  a  later  stage,  the  following 
steps  are  contemplated.  As  the  claims 
are  received  they  would  be  submitted  to 
a  panel  of  Commissioners  for  review 
within  a  set  time  limit.  If,  as  expected, 
the  volume  of  claims  in  these  categories 
is  large,  the  Commissioners  would  be 
instructed  to  adopt  expedited 
procedures  to  process  them,  such  as 
checking  individual  claims  on  a  sample 
basis,  with  further  verification  only  if 
circumstances  warranted.  The 
Commissioners  would  be  asked  to 
report  to  the  Council  on  the  claims 
received  and  the  amount  recommended 
for  the  claims  submitted  by  each 
Government.  The  Council  would  then 
decide  on  the  total  aaaount  to  be 
allocated  to  each  Govenunent  To  the 
extent  necessary,  the  Council  would 
seek  expert  advice  (for  example,  on 
what  constitutes  serious  personal  injury) 
at  any  stage  of  the  process. 

9.  As  contributions  are  made  to  the 
Fand,  the  Council  will  allocate  those 
funds  among  the  various  categories  of 
claims.  If  resources  of  the  Fund  are 
insi^ficient  with  respect  to  all  claims 
processed  to  date,  pro  rata  payments 
would  be  laade  to  Govemraents 
periodically  as  funds  become  available. 
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The  Council  will  decide  on  the  priority 
for  payment  of  varioiu  categories  of 
claims. 

Payment  of  Fixed  Amounts 

10.  These  payments  are  available  with 
respect  to  any  person  who,  as  a  result  of 
Iraq's  unlawful  invasion  and  occupation 
of  Kuwait:  (a)  departed  from  Iraq  or 
Kuwait  during  the  period  of  2  August 
1990  to  2  March  1991;  (b)  suffered 
serious  personal  injury;  or  (c)  whose 
spouse,  child  or  parent  died. 

11.  In  the  case  of  departures,  $2,500 
will  be  provided  where  there  is  simple 
documentation  of  the  fact  and  date  of 
departure  from  Iraq  or  Kuwait 
Documentation  of  the  actual  amount  of 
loss  will  not  be  required.  Claims 
submitted  under  this  procedure  for 
departure  from  Iraq  or  Kuwait  cannot  be 
resubmitted  for  a  greater  amount  in  any 
other  category.  If  the  loss  in  question 
was  greater  than  $2,500  and  can  be 
documented,  it  may  instead  be 
submitted  under  paragraph  14  and  in 
other  appropriate  categories. 

12.  In  addition,  in  the  case  of  serious 
personal  injury  not  resulting  in  death, 
$2,500  will  be  provided  where  there  is 
simple  documentation  of  the  fact  and 
date  of  the  injury;  and  in  the  case  of 
death,  $2,500  will  be  provided  where 
there  is  simple  documentation  of  the 
death  and  family  relationship. 
Documentation  of  the  actual  amount  of 
loss  resulting  from  the  death  or  injury 
will  not  be  required.  If  the  actual  loss  in 
question  was  greater  than  $2,500,  these 
payments  will  be  treated  as  interim 
relief,  and  claims  for  additional  amounts 
may  also  be  submitted  under  paragraph 
14  and  in  other  appropriate  categories. 

13.  These  amounts  are  payable 
cumulatively  where  more  than  one 
situation  applies  with  respect  to  a 
particular  person.  However,  no  more 
than  $10,000  will  be  paid  for  death,  and 
no  more  than  $5,000  for  departure,  %vith 
respect  to  any  one  family  (consisting  of 
any  person  and  his  or  her  spouse, 
children  and  parents). 

Consideration  of  Claims  for  Up  To 
$100,000  of  Actual  Losses  Per  Persoa 

14.  These  payments  are  available  with 
respect  to  death  or  personal  injury,  or 
losses  of  income,  support,  housing  or 
personal  property,  or  medical  expenses 
or  costs  of  departure,  as  a  result  of 
Iraq's  unlawful  invasion  and  occupation 
of  Kuwait.  The  Commission  will  give 
expedited  priority  consideration  to 
claims  for  such  losses  up  to  $100,000  per 
person. 

15.  (a]  Such  claims  must  be 
documented  by  appropriate  evidence  of 
the  circumstances  and  the  amount  of  the 
claimed  loss.  The  evidence  required  will 


be  the  reasonable  minimum  that  is 
appropriate  under  the  circumstances 
involved,  and  a  lesser  degree  of 
documentary  evidence  wotild  ordinarily 
be  required  for  smaller  claims,  such  as 
those  below  $20,000. 

(b)  If  the  loss  in  question  was  greater 
than  $10a000,  claims  for  additional 
amounts  may  also  be  submitted  in  other 
appropriate  categories.  Criteria  for  the 
submission  of  claims  in  excess  of 
$100,000  will  be  approved  separately. 
Claims  larger  than  $100,000  may  be 
submitted  in  their  entirety  at  a  later  date 
imder  those  separate  procedures,  or  the 
first  $100,000  may  be  submitted  at  this 
time  and  the  remainder  separately. 

16.  Compensation  will  not  be  provided 
for  losses  suffered  as  a  result  of  the 
trade  embargo  and  related  measures, 
nor  will  costs  of  attorneys'  fees  or  other 
expenses  for  claims  preparation  be 
compensated  under  this  category.  Any 
compensation,  whether  in  funds  or  in 
kind,  already  received  from  any  source 
will  be  deducted  from  the  total  amount 
of  losses  suffered. 

Requirements  Applicable  Under  Both 
Categories 

17.  Qaims  wriil  not  be  considered  on 
behalf  of  Iraqi  nationals  who  do  not 
have  bona  fide  nationality  of  any  other 
State. 

18.  Claims  must  be  for  death,  personal 
injury  or  other  direct  loss  to  individuals 
as  a  result  of  Iraq's  unlawful  invasion 
and  occupation  of  Kuwait.  This  will 
include  any  loss  suffered  as  a  result  of: 

(a)  Military  operations  or  threat  of 
mihtary  action  by  either  side  during  the 
period  2  August  1990  to  2  March  1991; 

(b)  Departure  from  or  inability  to 
leave  Iraq  or  Kuwait  (or  a  decision  not 
to  return)  during  that  period; 

(c)  Actions  by  officials,  employees  or 
agents  of  the  Government  of  Iraq  or  its 
controlled  entities  during  that  period  In 
connection  with  the  invasion  or 
occupation; 

(d)  The  breakdown  of  civil  order  in 
Kuwait  or  Iraq  during  that  period;  or 

(e)  Hostage-taking  or  other  illegal 
detention. 

19.  Claims  will  be  submitted  by 
Governments.  Eadi  Government  will 
normally  submit  claims  on  behalf  of  its 
nationals;  each  Government  may,  in  its 
discretion,  also  submit  the  claims  of 
other  persons  resident  in  its  territory.  In 
addition,  the  Council  may  request  an 
appropriate  person,  authority  or  body  to 
submit  claims  on  behalf  of  persons  who 
are  not  in  a  position  to  have  their  claims 
submitted  by  a  Government.  Each 
Government  shall  make  one  or  more 
consolidated  submissions  of  all  such 
claims  for  each  category.  The  Council 
encourages  the  submission  of  such 


claims  within  six  months  from  the  Hate 

on  which  the  Executive  Secretary 
circulates  to  Governments  the  claims 
forms  described  below;  and  the 
Commission  will  thereupon  give 
consideration  to  such  claims  as 
provided  herein.  The  Council  will 
consider  at  a  later  time  the  period 
within  which  all  sud)  claims  must  be 
submitted. 

20.  Each  consolidated  daim  must 
indude: 

(a)  A  signed  statement  by  eadi 
individual  covered  containing: 

(i)  His  or  her  name  and  address,  and 
any  passport  number  or  other 
identifying  national  number. 

(ii)  For  claims  under  paragraph  14.  tha 
amount  type,  and  reason  for  each 
element  of  the  loss,  and  any 
compensation,  whether  in  funds  or  in 
kind  aheady  received  from  any  source 
for  the  claim  asserted; 

(iii)  Any  documents  evidencing  the 
matters  set  forth  in  the  definition  of 
each  category,  as  well  as  the  items  set 
forth  in  the  preceding  subparagraph;  and 

(iv)  His  or  her  affirmation  that  the 
foregoing  information  is  correct,  and 
that  no  other  daim  for  the  same  loss  has 
been  submitted  to  the  Commission; 

(b)  The  affirmation  of  the  Government 
submitting  the  claim  that,  to  the  best  of 
the  information  available  to  it  the 
individuals  in  question  are  its  nationals 
or  residents,  and  the  affirmation  of  the 
Ck>vemment  or  of  the  person,  authority 
or  body  as  referred  to  in  paragraph  19 
that  it  has  no  reason  to  believe  that  the 
information  stated  is  incorrect. 

21.  The  Executive  Secretary  (or  a 
Commissioner)  will  prepare  and  the 
Executive  Secretary  will  distribute  a 
standard  form  for  submission  of  claims 
within  each  category,  incorporating  the 
above  elements  in  a  clear  and  concise 
manner.  i£xcept  as  may  otherwise  be 
agreed  between  the  Executive  Secretary 
and  the  Government  In  question,  claims 
will  be  submitted  to  the  Executive 
Secretary  by  Governments  or  by 
persons,  authorities  or  bodies  as 
referred  to  in  paragraph  19  on  the 
standard  form  and  must  include  the 
information  in  an  official  language  of  the 
United  Nations.  Each  Government  may 
adopt  sudi  procedures  as  it  finds 
appropriate  in  preparing  its  consolidated 
claim.  The  Executive  Secretary  (or  a 
Commissioner]  will  be  available  to 
answer  questions  or  provide  assistance 
to  any  Governments  which  may  request 
it. 

(FR  Doc.  81-22812  FUad  •-2»-81:  »«5  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviationj  Administration 

Fligtit  Service  Station  at  Laramie,  WY; 
Closing 

Notice  is  hereby  given  that  on  or 
about  Septemberps.  1991.  the  flight 
service  station  atlLaramie,  Wyoming 
will  be  closed.  Set-vices  to  the  aviation 
public  formerly  provided  by  this  facility 
will  be  provided  by  the  automated  flight 
service  station  in  Casper.  Wyoming. 
This  information  will  be  reflected  in  the 
AAA  Organizatidnal  Statement  the  next 
time  it  is  issued. !  lection  313(a]  of 
Act  of  1958.  as 
752:  49  U.S.C.  app. 


Federal  Aviation 
amended.  72  Stat 
1354(a] 


Issued  in  Renton 
September  4. 1991. 
F.  Isaff, 

Regional  Administi^tor, 

Region. 

(FR  Doc.  91-22796 

MLUNG  CODE  4t10-1>|M 


•,  Northwest  Mountain 
Hiled  9-20-91:  B:45  am] 


Flight  Service  Station  at  Rawlins,  WY; 
Closing 


Notice  is  hereb  / 
about  September 
service  station  at 
will  be  closed, 
public  formerly 
will  be  provided 


Sarv 


tiohal ! 


service  station  in 
This  information 
FAA  Organiza 
time  it  is  issued. 
Federal  AviationlAct 
amended.  72  Stat 
1354(a) 


Issued  in  Renton 
September  4. 1991. 
F.lsac 

Regional  AdministlptOi 

Region. 

(FR  Doc.  91-22797 

BIUJNO  CODE  4t10-13m 


Washington,  on 


given  that  on  or 
27. 1991.  the  flight 
Rawlins.  Wyoming, 
ices  to  the  aviation 
pl'ovided  by  this  facility 
>y  the  automated  flight 
Casper.  Wyoming, 
will  be  reflected  in  the 
Statement  the  next 
I  tection  313(a)  of 
of  1958.  as 
752;  49  U.S.C.  app. 


Washington,  on 


ir.  Northwest  Mountain 
tfiled  9-20-91:  8:45  am] 


Flight  Service  Station  at  Rock  Springs, 
WY;  Closing 

Notice  is  heret  y  given  that  on  or 
about  September  30, 1991.  the  flight 
service  station  at  Rock  Springs. 
Wyoming,  will  he  closed.  Services  to  the 
aviation  public  fc  rmerly  provided  by 
this  facility  will  t  e  provided  by  the 
automated  flight  service  station  in 
Casper.  Wyoming.  This  information  will 
be  reflected  in  the  FAA  Organizational 
Statement  the  ne  (t  time  it  is  issued. 
Section  313(a]  of  Federal  Aviation  Act 


of  1958,  as  amended.  72  Stat.  752:  49 
U.S.C.  app.  1354(a). 

Issued  in  Renton.  Washington,  on 
September  4. 1901. 
F.lsac 

Regional  Administrator,  Northwest  Mountain 
Region. 
(FR  Doc.  91-22798  Filed  9-20-91;  8:45  am) 

MUINQ  COOC  M10-1S-M 


Federal  Highway  Administration 
[FHWA  Docket  No.  MC-89-101 

Inspection,  Repair  and  Maintenance; 
Periodic  Motor  Vehicle  Inspection 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  to  commercial  motor 
carriers  on  State  and  Canadian  periodic 
inspection  programs. 

summary:  This  document  adds  the 
periodic  inspection  (PI)  programs  of  the 
Alabama  Liquefied  Petroleum  Gas  (LPG) 
Board;  the  States  of  California.  Hawaii. 
Louisiana,  and  Minnesota;  all  the 
Canadian  Provinces;  and  the  Yukon 
Territory  to  the  list  of  programs  which 
are  comparable  to.  or  as  effective  as.  the 
Federal  PI  requirements  contained  in  49 
CFR  396.15  through  396.23.  The  FHWA 
published  its  initial  list  on  December  8, 
1989  (54  FR  50726).  Including  those 
added  today,  there  are  19  States,  the 
Alabama  LPG  Board,  the  District  of 
Columbia.  9  Canadian  provinces  and 
one  Canadian  Territory  which  have  PI 
programs  which  the  FHWA  has 
determined  to  be  comparable  to.  or  as 
effective  as.-  the  Federal  annual 
inspection  requirements. 
dates:  This  docket  will  remain  open 
until  further  notice. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-89- 
10,  Room  4232,  HCC-10.  Office  of  the 
Chief  Counsel.  Federal  Highway 
Administration,  400  Seventh  Street.  SW., 
Washington.  DC  20590.  Commenters 
may.  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  360Kb 
density)  in  a  format  that  is  compatible 
with  any  of  the  following  word 
processing  programs:  WordPerfect. 
WordStar,  or  Microsoft  Word 
(Macintosh).  All  comments  received  will 
be  available  for  examination  at  the 
above  address  from  8:30  a.m.  to  3:30 
p.m..  e.t..  Monday  through  Friday,  except 
legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Hagan.  O^ce  of  Motor 


Carrier  Standards.  HCS-10,  (202)  366- 
2981;  or  Mr.  Paul  L.  Brennan,  Office  of- 
the  Chief  Counsel,  HCC-20,  (202)  366- 
0834,  Federal  Highway  Administration, 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  legal  holidays. 
SUPPl^MENTARY  INFORMATION:  Section 
210  of  the  Motor  Carrier  Safety  Act  of 
1984  (the  Act)  (49  U.S.C.  App.  2509) 
required  the  Secretary  of  Transportation 
to  establish  standards  for  annual  or 
more  frequent  inspection  of  commercial 
motor  vehicles  (CMVs).  and  the 
retention,  by  motor  carriers,  of  the 
records  of  such  inspections.  On 
December  7. 1988,  the  FHWA  published 
a  final  rule  in  the  Federal  Register  (53 
FR  49402)  under  Docket  No.  MC-113 
which  implemented  the  statutory 
requirements  of  the  Act  by  amending 
part  396,  Inspection,  Repair,  and 
Maintenance,  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
That  final  rule  generally  requires  that  all 
CMVs  operating  in  interstate  commerce 
be  inspected  at  least  once  a  year.  This 
inspection  is  to  be  based  on  Federal 
inspection  standards,  or  a  State 
inspection  program  determined  by  the 
FHWA  to  be  comparable  to.  or  as 
effective  as.  the  Federal  standards. 
Accordingly,  if  the  FHWA  determines 
that  a  State's  PI  program  is  comparable 
to,  or  as  effective  as,  the  requirements  of 
part  396,  then  a  motor  carrier  must 
ensure  that  its  commercial  motor 
vehicles  which  are  required  by  that 
State  to  be  inspected  through  the  State's 
inspection  program  are  so  inspected.  If  a 
State  does  not  have  such  a  program, 
then  a  motor  carrier  is  responsible  for 
ensuring  that  an  inspection  is  performed 
using  other  procedures  included  in  that 
rule. 

On  March  16. 1989,  the  FHWA 
published  a  Notice  in  the  Federal 
Register  (54  FR  11020)  under  Docket  No. 
MC-89-10  which  requested  States  and 
other  interested  parties  to  identify  and 
provide  any  information  or  source 
materials  that  would  describe  the  type 
of  PI  programs  now  being  performed  in 
their  States  for  CMVs.  In  addition,  the 
FHWA  requested  that  each  State  with  a 
PI  program  provide  an  initial  assessment 
of  whether  its  State  program  is 
comparable  to.  or  as  effective  as.  the 
Federal  Standards  contained  in  49  CFR 
396.15  through  396.23. 

Upon  reviewing  the  information 
submitted  by  all  of  the  States,  the 
FHWA  published  a  notice  on  December 
8, 1989.  in  the  Federal  Register  (54  FR 
50726).  This  notice  identified  15  States 
and  the  District  of  Columbia  as  having 
PI  programs  which  are  comparable  to,  ur 
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as  effective  as.  the  Federal  standards 
contained  in  49  CFR  396.15  through 
396.23. 

Determination 

Since  the  December  8, 1989,  notice, 
the  FHWA  received  additional 
information  on  the  periodic  inspection 
programs  for  the  States  of  California 
and  Hawaii.  Together  with  the 
information  previously  submitted  by 
these  States,  the  FHWA  was  able  to 
complete  its  evaluation  of  their  periodic 
inspection  programs  and  found  them  to 
be  comparable  to,  or  as  effective  as,  the 
Federal  annual  inspection  requirements. 
The  FHWA  was  notified  that  the 
Alabama  Liquefied  Petroleum  Gas 
Board  (empowered  by  State  law  to  make 
inspections  and  assess  penalties  for 
violations)  has  in  place  a  program  to 
annually  inspect  LPG  cargo  vehicles. 
The  review  of  this  program  indicates 
that  it  is  comparable  to  the  Federal 
inspection  requirements.  Also,  the 
FHWA  has  been  notified  that  the  State 
of  Louisiana  has  modified  its  periodic 
inspection  program,  effective  July  2, 
1990.  Based  upon  a  review  of 
Louisiana's  program,  the  FHWA  ffnds 
that  periodic  inspections  of  CMVs  by 
the  State  of  Louisiana's  certified 
inspectors  are  comparable  to  the 
Federal  inspection  program. 
Consequently,  the  FHWA  has  concluded 
that  the  Alabama  LPG  board  and  the 
States  of  California,  Hawaii  and 
Louisiana  have  PI  programs  that  are 
compared  to,  or  as  effective  as,  the 
Federal  periodic  program  set  forth  in 
part  396  of  the  FMCSRs. 

In  addition  to  the  above  States. 
Minnesota  has  initiated  a  periodic 
inspection  program.  Mirmesota's 
program  requires  periodic  inspection  of 
all  powered  commercial  motor  vehicles 
with  a  gross  vehicle  weight  rating  of 
26,001  potmds  or  more.  In  addition. 
Minnesota's  program  requires  the 
periodic  inspection  of  all  trailers  with  a 
gross  vehicle  weight  rating  of  10,001 
pounds  or  more.  The  State  of  Minnesota 
limits  the  inspection  requirement  to 
commercial  motor  vehicles  with 
Minnesota-based  license  plates.  The 
effective  date  of  Minnesota's  periodic 
inspection  program  is  April  1, 1991.  On 
this  date  all  of  the  above-designated 
commercial  motor  vehicles  which  are 
registered  in  the  State  of  Minnesota 
must  have  been  inspected  during  the 
previous  12-month  period,  in  order  to 
meet  the  Federal  requirements,  those 
powered  commercial  motor  vehicles 
with  a  gross  vehicle  weight  rating 
between  10,001  and  26,000  pounds  must 
utilize  alternative  means,  e.g.,  by  self- 
inspection,  the  use  of  a  commercial 
.  shop,  or  by  passing  a  roadside 


inspection  that  meets  Federal 
requirements.  During  the  period  from 
July  1, 1990,  to  April  1. 1991.  a  motor 
carrier  with  vehicles  that  will  be  subject 
to  Minnesota's  inspection  program  must 
ensure  that  its  in-service  vehicles  are 
inspected,  either  under  Minnesota's  PI 
program  or  one  of  the  alternate  means 
listed  above  to  meet  the  Federal 
requirements. 

Canadian  Provinces  and  Territories 

The  FWHA  has  determined  that  all  of 
the  Canadian  Provinces  and  the  Yukon 
Territory  have  periodic  inspection 
programs  that  are  comparable  to,  or  are 
as  effective  as,  the  Federal 
requirements.  When  a  Canadian  motor 
carrier  operates  its  CMVs  within  the 
borders  of  the  United  States,  the  motor 
carrier  must  ensure  that  any  CMV  being 
operated  has  met  the  Federal  periodic 
inspection  requirements,  through 
Canadian  Provincial  or  'Territorial 
inspection  programs,  roadside 
inspection.  State  inspections,  or  self- 
inspection  prior  to  operating  them  in  the 
United  States. 

States  with  Equivalent  Periodic 
Inspection  Programs 

The  States  discussed  in  this  notice, 
i.e..  Alabama,  California,  Hawaii, 
Louisiana  and  Minnesota,  together  with 
those  listed  in  the  FHWA  notice  on 
December  8, 1989,  hi  the  Federal 
Register  (54  FR  50726)  (i.e.,  the  District 
of  Columbia  and  the  States  of  Arkansas, 
Illinois,  Maine,  Maryland,  Michigan, 
New  Hampshire,  New  Jersey,  New  York. 
Oklahoma.  Pennsylvania.  Rhode  Island. 
Utah,  Vermont.  Virginia  and  West 
Virginia]  are  currently  the  only  States 
with  PI  programs  comparable  to,  or  as 
effective  as,  the  Federal  annual 
inspection  program.  All  other  States 
either  have  no  PI  program  or  their 
inspection  programs  are  not  comparable 
to  tlie  Federal  standards.  Should  any  of 
these  States  wish  to  establish  a  program 
or  modify  their  programs  to  become 
comparable  to  the  Federal  requirements, 
they  should  contact  the  appropriate 
FHWA  regional  office.  The  addresses  of 
these  regional  offices  are  given  in  49 
CFR  part  390. 

The  FHWA  intends  to  keep  docket 
MC-89-10  open  until  further  notice.  If  a 
State  decides  to  revise  its  PI  program 
and,  as  a  result,  that  State's  program 
becomes  comparable  to  the  Federal  PI 
program,  this  information  will  be 
published  in  the  Federal  Register.  The 
State  would  then  be  included  among 
those  States  determined  to  have 
comparable  or  equivalent  programs. 

If  a  State  decides  not  to  change  its 
program,  or  if  a  State  does  not  hiave  a  PI 
program,  motor  carriers  operating  CMVs 


domiciled  in  those  States  must  comply 
with  the  annual  inspection  requirements 
either  through  programs  in  other  States 
or  tlirough  the  alternative  inspection 
options  identified  above. 

State  Recordkeeping  Requirements 

It  should  be  noted  that  if  an  inspection 
program  of  a  State  or  Canadian 
Province,  or  Territory  is  considered  to 
be  comparable  to,  or  as  effective  as,  the 
Federal  program,  then  the  recordkeeping 
requirements  for  that  inspection  also 
meet  the  Federal  requirements.  At  the 
time  each  State,  Provincial  or  Territorial 
program  was  reviewed,  the 
recordkeeping  requirements  for  the 
inspection  were  considered.  FWHA's 
acceptance  of  the  various  periodic 
inspection  programs  included 
acceptance  of  the  recordkeeping 
requirements.  There  is  one  exception, 
where  the  State,  Province  or  Territory 
does  not  require  the  motor  carrier  to 
carry  proof  of  inspection  on  its 
commercial  motor  vehicle,  the  motor 
carrier  must  ensure  that  proof  of  the 
periodic  inspection  is  carried  aboard  the 
vehicle.  The  proof  may  consist  of  an 
inspection  decal  or  a  copy  of  the 
inspection  report. 

Elsewhere  in  today's  Federal  Register 
the  FHWA  is  amending  49  CFR  part  306 
to  clarify  this  issue. 

Issued  on:  September  13, 1991. 
T.D.  Laraon, 

Federal  High  way  Administrator. 
[FR  Doc.  91-22785  Filed  9-20-91:  &-45  am] 
■UMa  coot  4«ie-i>-M 


National  HIgtiway  Traffic  Safety 
Administration 

Nissan  Research  and  Development, 
inc.^;  Petition  for  Exemption  From  ttie 
Vehicle  Theft  Prevention  Standard 

AaENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Grant  of  petition  for  exemption. 

SUMMARV:  This  notice  grants  the  petition 
by  Nissan  Research  and  Development, 
Inc.  (Nissan)  for  an  exemption  in  whole 
from  the  parts  marking  requirements  of 
the  vehicle  theft  prevention  standard  for 
a  new  Nissan  car  hne  that  will  be 
introduced  in  Model  Year  (MY)  1993. 
The  agency  grants  this  exemption  under 
section  605  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  The 
agency  is  granting  the  petition  because 
it  has  determined  that  the  antitheft 
device  that  the  petitioner  intends  to 
install  on  this  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  veliicle 
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theft  as  wouid  coitipliance  with  the 
parts  marking  requirements. 
DATES:  The  exemption  granted  by  this 
notice  will  become  effective  beginning 
with  the  1993  model  year. 
SUPPLEMENTARY  l|tf  ORMATtON:  On 
March  21, 1991,  this  agency  received  a 
submission  from  iVissan  Research  and 
Development,  Inc.  (Nissan)  seeking  an 
exemption  from  t}^e  parts  marking 
requirements  of  the  vehicle  theft 
prevention  standard  (49  CFR  part  S41) 
pursuant  to  the  requirements  of  49  CHI 
part  543,  Petition  lor  Exemption  From 
the  Vehicle  Theft  Prevention  Standard. 
Nissan  seeks  an  eKemption  for  a  new 
car  line  that  they  Intend  to  introduce  in 
MY  1993.  The  agency  reviewed  the 
March  21, 1991  submission  and 
concluded  that  49  CFR  543.B(a)  (4)  and 
(5)  were  not  sufficiently  addressed. 
These  sections  require  manufacturers  to 
provide  reasons  f^r  their  beUef  that  the 
antitheft  device  wSll  be  effective  in 
reducing  and  deterring  motor  vehicle 
theft,  and  reasonsi  for  their  belief  that 
the  agency  shouldj  determine  that  the 
antitheft  device  ialikely  to  be  as 
elective  as  compliance  with  parts- 
marking.  The  regulation  requires  that  the 
assurance  be  provided,  through  a 
written  discussion  that  includes  any 
statistical  data  that  are  available  to  the 
petitioner,  that  a  line  of  passenger  motor 
vehicles  equipped  with  the  antitheft 
device  is  likely  to  have  a  theft  rate  equal 
to  or  less  than  that  of  passenger  motor 
vehicles  of  the  same,  or  similar,  line 
which  have  parts  inarked  in  compliance 
with  part  541.  Thei  petitioner  shall  also 
provide  an  explanation  of  its  belief  that 
the  data  submitted  are  sufficiently 
representative  an^  reliable  to  warrant 
the  agency's  reliaice  upon  them. 

The  agency  notfd  that  the  Nissan 
Maxima  car  line,  iince  Model  Year  1987, 
has  been  equipped  with  an  antitheft 
device  that  is  identical  to  that  planned 
for  the  new  MY  1993  Nissan  car  line. 
Despite  the  fact  tqat  the  antitheft  device 
has  been  standard  on  the  Maxima,  the 
theft  rate  for  the  Maxima  has 
consistently  been  rising  since  1985.  The 
agency  asked  Nissan  to  explain  this 
phenomenon.  The|  agency  further  cit^d 
49  CFR  543.7(a)  tfajat  states  that  the 
agency  will  inforc|  the  manufacturer  of 
areas  of  insufficiency  and  that  the 
petition  will  not  be  processed  under  this 
part  until  the  requred  information  is 
submitted.  J 

On  April  23, 1991,  the  agency  asked 
t'lissan  to  providejthe  additional 
Information  discussed  above.  On  May 
23, 1991,  the  agency  received  the 
required  supplementary  information. 
After  reviewing  the  submissions,  the 
agency  determined  that  together, 


IMI 


Nissan's  submissions  of  March  21, 1991 
and  May  23, 1991  constitute  a  complete 
petition,  as  required  by  49  CFR  543.7,  in 
that  it  meets  the  general  requirements 
contained  in  S  543.5  and  the  specific 
content  requirements  of  S  543.6. 
Accordingly,  May  23. 1991  is  the  date  on 
which  the  statutory  120  day  period  for 
processing  Nissan's  petition  began.  The 
agency  further  decided  to  grant  Nissan's 
request  under  49  CFR  part  512  to  treat 
new  product  plans  for  MY  1993  and 
certain  design  specifications  as 
confidential  business  iiiformation. 

In  its  petition,  Nissan  included  a 
detailed  description  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  device,  including 
diagrams  of  the  components  and  their 
location  in  the  vehicle.  Nissan  states 
that  the  new  car  line  for  MY  1993  will 
have  the  same  antitheft  device  that  is 
currently  standard  on  the  Nissan  Infmiti 
Q45,  the  Nissan  300ZX.  and  Nissan 
Maxima  models. 

To  activate  the  device,  the  driver  must 
turn  the  ignition  switch  to  the  "OFF' 
position,  and  ensure  that  all  doors,  the 
hood,  and  the  trunk  lid  are  closed  and 
locked.  The  driver's  or  front  passenger's 
doors  must  be  locked  either  with  the  key 
or  by  pushing  the  vehicle's  door  lock 
plunger  to  the  down  position.  This 
motion  ensures  that  all  doors,  the  hood, 
and  the  trunk  lid  are  locked.  If  an 
unauthorized  entry  is  attempted  through 
the  doors,  the  hood,  the  trunk  lid,  if  any 
of  the  key  cylinders  are  tampered  with, 
or  if  either  of  the  doors  or  the  tnmk  lid 
should  be  opened  by  releasing  the  inside 
door  lock  knob  or  by  using  the  opener 
switch,  the  headlights  will  flicker  on  and 
off  and  the  alarm  (horn)  will  sound. 

In  addition,  the  device  is  armed  with  a 
starter  interrupt  function  so  that  if 
tampering  does  occur,  the  engine  will 
not  start.  The  alarm  automatically  turns 
off  in  2  to  4  minutes.  However,  if  one  of 
the  protected  areas  mentioned  above  is 
tampered  with  again,  the  alarm  will 
sound  once  more.  If  this  occurs,  the 
alarm  will  continue  to  sound  and  the 
starter  will  not  operate  until  the  door  or 
trunk  lid  is  unlocked  with  the  key.  Once 
the  device  has  been  activated,  it  may  be 
turned  off  only  by  unlocking  either  the 
doors  or  tnmk  lid  with  the  key  or  by 
turning  the  ignition  switch  to  the  "ACC 
or  "ON"  position. 

An  indicator  light  on  the  cluster  panel 
illuminates  different  signals  to  let  the 
driver  know  the  condition  of  the 
warning  system.  If  the  ignition  switch  is 
in  the  "OFF'  position  and  if  the  doors, 
hood,  or  trunk  lid  are  open,  the  indicator 
light  will  flicker  to  remind  the  driver  to 
arm  the  system.  If  the  doors  are  closed 
and  then  left  unlocked,  the  light  will  go 


off  and  the  vehicle  will  be  left  unarmed.  - 
The  indicator  light  will  come  on  for 
approximately  30  seconds  when  the  last 
door  (hood  or  trunk  lid]  is  locked,  after 
which  the  light  will  go  off  to  indicate 
that  the  warning  system  is  armed. 

The  new  car  line  for  MY  1993  is 
equipped  with  a  steering  column  locking 
device,  so  that,  if  an  unauthorized 
person  should  forcibly  break  the 
steering  column  locking  device  and  the 
ignition  switch  is  jump-started,  the 
interrupt  relay  will  be  activated  by 
preventing  the  starter  motor  from 
operating.  Switches,  sensors  and  control 
units  are  located  within  protected  areas 
in  the  vehicle  to  prevent  the  antitheft 
device  from  being  defeated  or 
circumvented.  Nissan  also  informed  the 
agency  of  additional  measures  they 
have  taken  for  the  MY  1993  car  line  to 
strengthen  the  lock  cylinders. 

Nissan  further  states  that  extensive 
testing  has  been  conducted  to 
demonstrate  the  reliability  and 
durability  of  its  antitheft  device. 
Nissan's  testing  confirmed  the  device's 
tolerance  for  temperature  extremes, 
stress,  shock,  vibration,  humidity, 
repeated  operation,  static  electricity, 
and  other  factors. 

Nissan  believes  that  its  antitheft 
device  will  reduce  and  deter  theft  of  the 
new  car  line  for  MY  1993  based  on 
reduced  theft  rates  of  the  Nissan  300ZX 
which  is  presently  equipped  with  the 
same  device.  The  company  based  its 
belief  upon  theft  data  for  Model  Years 
1983/1984,  which  the  agency  has 
published  on  November  12, 1985  at  50 
FR  46G66.  Nissan  states  that  the  300ZX. 
has  been  equipped  with  the  antitheft 
device  since  the  model  designation  was 
changed  from  280ZX  to  30aZX  in  )uly 
1983.  Nissan  also  states  that  thefts  of  the 
30021X  dropped  significantly  in  that 
model  line,  resulting  in  a  51  percent 
decrease  for  the  Model  Year  1984  theft 
rates  and  42  percent  drop  in  the  Model 
Year  1985  theft  rates  as  compared  to  the 
MY  1983  theft  rates  (per  1,000  vehicles). 

The  agency  further  reviewed  the  theft 
rates  for  the  300ZX.  Final  theft  data 
previously  published  by  the  agency 
showed  that,  compared  to  the  MY  1983 
theft  rates,  the  theft  rates  of  the  300ZX 
had  dropped,  resulting  in  a  30  percent 
decrease  for  MY  1986.  and  a  45  percent 
decrease  for  MY  1987  (per  1,000 
vehicles).  In  addition,  compared  to  the 
MYs  1983/84  theft  rates,  agency  data 
revealed  that  the  thefts  of  the  300ZX 
showed  a  7  percent  decrease  for  MY 
1988  (per  1,000  vehicles)  and  a  53 
percent  decrease  for  KfY  1969  (per  1,000 
vehicles). 

The  theft  experience  tor  the  Nissan 
Maxima,  however,  is  different  than  that 
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of  the  Nissan  300ZX.  Based  on  data 
provided  by  the  National  Crime 
Information  Center  (NCIC)  of  the 
Federal  Bureau  of  Investigation,  that 
NHTSA  relies  on,  the  theft  rate  for  the 
Maxima  was  4.18  (per  thousand) 
vehicles  in  1984.  Nissan  states  that  the 
antitheft  device,  (that  is  the  subject  of 
the  exemption  petition  for  the  new  MY 
1993  car  line]  was  installed  on  the 
Maxima  beginning  from  MY  1985.  In 
,1985,  the  Maxima's  theft  rates  dropped 
below  2.0.  However,  the  theft  experience 
of  the  Maxima  has  been  uneven  since 
then,  rising  to  3.69  for  1986.  to  4.74  for 
1987,  6.68  for  1988,  and  5.18  for  1989.  The 
agency  asked  Nissan  to  explain  this 
phenomenon  for  the  Maxima  car  line, 
and  received  information  in  a  written 
response  from  Nissan  on  May  23, 1991. 
The  agency  reviewed  the  information, 
for  which  conHdential  treatment  has 
been  granted,  and  has  determined  that 
the  factors  on  the  Maxima  that  appear 
to  account  for  the  unevenness  in  the 
theft  rate  for  the  Maxima  are  not  present 
on  new  Maximas  and  will  not  be 
present  on  the  new  MY  1993  car  line. 

For  these  reasons.  Nissan  believes 
that  the  antitheft  system  proposed  for 
installation  on  its  new  car  Une  for  MY 
1993  is  likely  to  be  as  effective  in 
reducing  thefts  as  compliance  with  the 
parts-marking  requirements  of  part  541. 

The  agency  determines  that  the 
antitheft  system  proposed  for 
installation  in  the  new  Nissan  car  line 
for  MY  1993  is  likely  to  be  as  effective  in 
reducing  and  deterring  thefts  as 
compliance  with  the  parts-marking 
requirements  of  the  Theft  Prevention 
Standard  (49  CFR  part  541).  The  agency 
reached  this  determination  based  on  the 
information  provided  in  Nissan's 
petition.  That  information  shows  that 
the  device  will  provide  the  types  of 
performance  listed  in  49  CFR  543.6(a)(3): 
passive  activation,  attracting  attention 
to  unauthorized  entries;  preventing 
defeat  or  circumventing  of  the  device  by 
unauthorized  persons;  preventing 
operations  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reUability  and  durability  of  the  device. 
That  information  also  included  a 
description  of  reliability  and  functional 
test  procedures  prescribed  by  Nissan's 
engineering  department  for  the  antitheft 
system  and  its  components.  Finally,  that 
information  included  a  showing  that  the 
function  and  design  of  its  antitheft 
device  are  identical  to  those  of  other 
devices  that  the  agency  has  considered 
likely  to  be  as  elective  as  complying 
with  part  541  would  be. 

49  CFR  543.6(a)(4]  requires  the 
petitioner  to  provide  reasons  for  its 


belief  that  the  antitheft  device,  that  is 
the  subject  of  the  petition  for  exemption, 
will  be  effective  in  reducing  and 
deterring  motor  vehicle  theft.  After 
reviewing  Nissan's  complete  petition, 
the  agency  Hnds  that  Nissan  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  in  full  the  new  Nissan 
car  line  for  MY  1993  from  the 
requirements  of  49  CFR  part  541. 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison,  which 
the  agency  has  made  on  the  basis  of  the 
limited  data  available. 

NHTSA  notes  that  if  Nissan  wishes  in 
the  future  to  modify  the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a  petition  to  modify 
the  exemption.  Section  543.7(d)  states 
that  a  part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  line  exempted 
under  this  part  and  equipped  with  the 
antitheft  device  on  which  the  line's 
exemption  was  based.  Further, 
§  543.9(c)(2]  provides  for  the  submission 
of  petitions  "(t)o  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption." 

However,  the  agency  wishes  to 
minimize  the  administrative  burden 
which  S  543.9(c)(2)  could  place  on 
exempted  vehicle  manufacturers  and 
itself.  The  agency  did  not  intend  in 
issuing  part  543  to  require  the 
submission  of  a  modiflcation  petition  for 
every  change  in  the  components  or  the 
design  of  an  antitheft  device.  The 
significance  of  many  such  changes 
would  be  de  minimis.  Therefore, 
NHTSA  suggests  that  if  Nissan 
contemplates  making  any  changes  the 
effects  of  which  might  be  characterized 
as  de  minimis,  then  the  company  should 
consult  the  agency  before  preparing  and 
submitting  a  proposal  to  modify. 

(15  U.S.C.  2025.  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on:  September  17, 1991. 
|eiry  Ralph  Cuiry, 
Administrator. 
(PR  Doc  91-22787  Filed  9-20-91;  8.-45  amj 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenut  Sarvica 

Tax  on  Cartain  Importad  Subatancaa; 
Notica  of  Datarmination 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  8&-61, 1989- 
1  C.B.  717.  that  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code  will  be  modified 
to  include  ethylene  dibromide. 
EFFECTIVE  DATE:  This  modification  is 
effective  as  of  July  1. 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Ruth  Hoffman,  Office  of  Assistant  Chief 

Counsel  (Passthroughs  and  Special 

Industries),  202-566-4475  (not  a  toll-free 

number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  60 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  CB. 
717.  sets  forth  the  rules  relating  to  the 
determination  process. 

Detenninatioo 

On  July  9, 1991,  the  Secretary 
determined  that  ethylene  dibromide 
should  be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code,  effective  as  of 
July  1, 1990. 

The  petition  to  add  ethylene 
dibromide  was  submitted  by  Ethyl 
Corporation,  a  manufacturer  and 
exporter  of  this  substance.  No  material 
comments  were  received  on  this 
petition. 

Ethylene  dibromide  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  100  percent  by  weight  of  the 
materials  used  in  its  production. 

HTS  number  2903.30.05. 
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Schedule  B  nunijer  2903J}0.050a 

CAS  number:  10&-93-4. 

Ethylene  dibroiaide.  a  coloriess  liquid, 
is  derived  from  the  taxable  chemicals 
ethylene  and  bror^ine.  The  predominant 
method  of  producing  ethylene  dibromide 
is  via  ethylene  reaction  with  bromine. 

The  stoichimoetric  material 
consumption  fonqula  for  this  substance 
is: 


C1H4  (ethylene)  + 
(ethylene  dibroi 


.  (bromine)— >  CiFUBi^ 
nide) 


The  rate  of  tax  trescribed  for  this 
substance,  under  lection  4671(b)(3),  is 
$4.51  per  ton.  This  is  based  upon  a 
conversion  factor  |for  ethylene  of  0.149 
and  a  conversion  factor  for  bromine  of 
0.851.  j 

DaleaCoode,        I 

Federal  Register  Uason  Officer,  Assistant 
Chief  Counsel  (Corpprate). 
(FR  Doc.  91-22859  Filed  9-20-«l;  8:45  am] 

MUNQ  CODE  4t3»-01- I 


Tax  on  Certain  ki  ported  Sut>stances; 
Notice  of  Determination 

agency:  Internal  |tevenue  Service, 
Treasury. 

action:  Notice. 


unler 


summary:  This  notice 
determination. 
1C.B.717.  thatthd 
substances  in  secfion 
Internal  Revenue 
to  include  methyl 


EFFECTIVE  DATE: 

effective  as  of 


announces  a 
Notice  89-61. 1989- 
list  of  taxable 

4672(a)(3)  of  the 
Code  will  be  modified 
isobutyl  ketone. 


this  modification  is 
1,1990. 


Julr 

FOR  FURTHER  INFORMATION  CONTACT 

Ruth  Hoffman,  Ofcce  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  202-5^6-4475  (not  a  toll-free 
number). 

SUPPLEMENTARY  ilFORMATION:  ^ 

Background         I 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  as  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  shouldj  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  (ist  of  taxable 
substances  in  seOtion  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  waght,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  8»-61, 1988-1  C.B. 


717.  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  July  ft  1991.  the  Secretary 
determined  that  methyl  isobutyl  ketone 
should  be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code,  effective  as  of 
July  1. 1990. 

The  petition  to  add  methyl  isobutyl 
ketone  was  submitted  by  Pecten 
Chemicals,  an  exporter  of  this 
substance.  No  material  comments  were 
received  on  this  petition. 

Methyl  isobutyl  ketone  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  72.4  percent  by  weight  of  the 
materials  used  in  its  production. 

HTS  number.  2914.13.00. 

Schedule  B  number  2914.13.0000. 

CAS  number  108-10-1. 

Methyl  isobutyl  ketone,  a  colorless 
liquid,  is  derived  &om  the  taxable 
chemical  propylene.  The  predominant 
method  of  producing  methyl  isobutyl 
ketone  is  by  a  three-step  process 
utilizing  acetone  in  condensation. 
dehydration,  and  hydrogenation  steps. 
Acetone  is  passed  over  a  strong  base 
catalyst  to  form  diacetone  alcohol,  then 
dehydrated  to  mesityl  oxide,  and 
subsequently  hydrogenated  to  methyl 
isobutyl  ketone. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

2  CHsCHCHi  (propylene) -fOi 

(oxygen) >  CHjCO 

CH3CH(CH3)i  (methyl  isobutyl 
ketone)  +  .5  Oi  (oxygen) 

The  rate  of  tax  prescribed  for  this 
substance,  under  section  4671(b)(3),  is 
$5.72  per  ton.  This  is  based  upon  a 
conversion  factor  for  propylene  of  1.175. 
Dale  D.  Goode, 

Federal  Re^Bter  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-22858  Filed  9-20-91;  8:45  am] 
aiLLINa  COOC  4M»41-M 


Tax  on  Cortain  Imported  Substances; 
Notice  of  Determination 

aqency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61, 1989- 
1  C.B.  717,  that  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code  will  be  modified 


to  include  methyl  chloroform  and 

trichloroethylene. 

EFFECTlVt  date:  This  modification  is 
effective  as  of  July  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Hoffman,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  202--566-4475  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61. 1989-1  C.B. 
717.  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  March  5, 1990,  the  Secretary 
determined  that  methyl  chloroform  and 
trichloroethylene  should  be  added  to  the 
list  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code, 
effective  as  of  July  1, 1990. 

The  petitions  to  add  methyl 
chloroform  and  trichloroethylene  were 
submitted  by  Vulcan  Chemicals,  a 
manufacturer,  exporter,  and  importer  of 
these  substances.  No  material  comments 
were  received  on  these  petitions. 

Methyl  Chloroform 

Methyl  chloroform  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  94.4  percent  by  weight  of  the 
materials  used  in  its  production. 

HTS  number  2903.19.50.10. 

Schedule  B  number  2903.19.5010. 

CAS  number  71-55-6. 

Methyl  chloroform,  a  liquid,  is  derived 
from  the  taxable  chemicals  chlorine  and 
ethylene.  The  predominant  method  of 
producing  methyl  chloroform  is  from 
vinyl  chloride.  Vinyl  chloride  is 
produced  from  ethylene  dichloride. 
Ethylene  dichloride  is  produced  by  the 
chlorination  of  ethylene. 


Federal  Regiater  /  Vol.  56.  No.  184  /  Monday,  September  23.  1991  /  NoUces 


47987 


The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

C1H4  (elhylene]-f  1.S  (%  (chlorine)  -f  0^  Oi 

(oxygen) >  CHjCCU 

(methyl  chlorofonn)-»-O.S  HiO  (water). 

The  rate  of  tax  prescribed  for  this 
substance,  under  section  4671  (bK3).  is 
$3.18  per  ton.  This  is  based  upon  a 
conversion  factor  for  chlorine  of  0.80 
and  a  conversion  factor  for  ethylene  of 
0.21. 

Trichloroethylene 

Trichloroethylene  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  84.9  percent  by  weight  of  the 
materials  used  in  its  production. 

HTS  number  2903.22.00. 

Schedule  B  number;  2gO3.22X)00a 

CAS  number  79-01-6. 

Trichloroethylene,  a  liquid,  is  derived 
from  the  taxable  chemicals  chlorine  and 
ethylene.  The  predominant  method  of 
producing  trichloroethylene  is  by  the 
oxychlorination  of  ethylene  dichloride. 
Ethylene  dichloride  is  produced  by  the 
chlorination  of  ethylene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

CiH,  (ethylene) +1.5  Ct  (chlorine) + 0.75  Oi 

(oxygen) >  CtHCIi 

(trichloroethyiene)-f  IJ  HsO  (water) 

The  rate  of  tax  prescribed  for  this 
substance,  under  section  4671(b)(3),  is 
$3.18  per  ton.  This  is  based  upon  a 
conversion  factor  for  chlorine  of  0.80 
and  a  conversion  factor  for  ethylene  of 
0.21. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-22861  Filed  9-2D-91;  8:45  am] 
BtLLMQ  cooe  «ao-oi-« 


Tax  on  Certain  Imported  Substances; 
Notice  of  Determination 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice. 

summary:  This  notice  announces  a 
determination,  under  Notice  89-61, 1989- 
1  CB.  717.  that  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code  will  be  modified 
to  include  2-ethyl  hexanoL 
EFFECTIVE  DATE:  This  modification  is 
effective  as  of  July  1. 199a 
FOR  FURTNOI  N«TONMATN>N  CONTACT 
Ruth  Hoffman,  Office  of  Assistant  Chief 


Coimsel  (Passthronghs  and  Special 
Industries).  202^566-4475  (not  a  toll-free 
number). 

SUPPI.EMENTAIIV  INFOMMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
revenue  code,  an  importer  or  exporter  of 
any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C£. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  March  5, 1990,  the  Secretary 
determined  that  2-ethyl  hexanol  should 
be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code,  effective  as  of 
July  1, 199a 

The  petition  to  add  2-ethyl  hexanol 
was  submitted  by  Aristech  Chemical 
Corporation,  a  manufacturer  and 
exporter  of  this  substance.  No  material 
comments  were  received  on  this 
petition. 

2-ethyl  hexanol  has  been  determined 
to  be  a  taxable  substance  because  a 
review  of  its  stoichiometric  material 
consumption  formula  shows  that,  based 
on  the  predominant  method  of 
production,  taxable  chemicals  constitute 
56.8  percent  by  weight  of  the  materials 
used  in  its  production. 

HTS  number  2905.16.00.10. 
Schedule  B  number  2905.16.00ia 
CAS  number  104-76-7. 

2-ethyl  hexanol,  a  liquid,  is  derived 
from  the  taxable  chemical  propylene. 
The  predominant  method  of  producing  2- 
ethyl  hexanol  is  the  oxo  process. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

2  CaH(  (propylene) -f  2  CO  (carbon 
monoxide) -f  4  Ht  (hydragen) 

>  C4H,CHCiH.CHiOH  (2- 

ethyl  hexanol) -t-HiO  (water). 

Hie  rate  of  tax  prescribed  for  this 
substance,  under  section  4671(b)(6),  is 


$3.90  per  ton.  This  is  based  upon  a 

conversion  factor  for  propylene  of  0.80. 

Dale  B.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

(FR  Doc.  91-22860  Filed  9-20-91:  8:45  am] 

MLLINQ  COOE  4a30-01-« 


UNITED  STATES  INFORMATION 
AGENCY 

Group  Projects  for  International 
Visitor  Grantees 

agency:  United  States  Information 
Agency. 

ACTION:  Notice — Request  for  proposals. 

summary:  The  Bureau  of  Educational 

and  Cultural  Affairs,  U.S.  Information 
Agency  (USIA)  announces  its  intention 
to  award  ten  grants  of  approximately 
$130,(Xn  each  to  private,  not-for-proflt 
organizations  arranging  group  projects 
for  International  Visitors  traveling 
within  the  U.S. 

DATES:  Dates  for  the  programs  and 
deadlines  for  submission  of  eadi 
proposal  are  indicated  in  the  individual 
program  descriptions  which  follow.  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EDT  (or 
EST)  on  the  due  date  indicated.  Faxed 
documents  will  not  be  accepted,  nor  will 
docimients  postmariced  on  the  due  date 
but  received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  deadline  indicated.  Grants  should 
begin  approximately  four  weeks  prior  to 
the  project  opening  date. 

ADDRESSES:  The  original  and  15  copies 
of  the  completed  application  (stapled, 
not  bound),  including  required  forms, 
should  be  submitted  by  the  deadline  to: 
U.S.  Information  Agency,  Ref: 
International  Visitor  Group  Projects, 
Office  of  the  Executive  Director,  (E/X), 
room  336,  301  4th  Street  SW.. 
Washington.  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  organizations  should 
write  or  call  Ms.  Teresa  J.  Wilkin, 
Acting  Chief,  Group  Projects  Division 
(E/VP),  room  255,  301  4di  Street  SW^ 
Washington,  DC  20547;  telephone  (202) 
619-6285,  to  request  detailed  application 
packets,  which  include  award  criteria 
additional  to  this  announcement,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information. 

supplementary  information:  Programs 
are  authorized  under  Public  Law  87-256. 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961  (Fulbright-Hays 
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Participants  in ' 
foreign  leaders  i 
selected  by  U.S. 
abroad.  Each  grc 
approximately  2(| 
addition  to  the ' 


Act),  "to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries."  In 
line  with  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  Ame  ican  political,  social 
and  cultural  life.  Programs  and  projects 
must  conform  to  ill  Agency 
requirements  an^  guidelines  and  are 
subject  to  final  riview  by  the  USIA 
contracting  offici  ir. 

Subject  to  the  ivailability  of  funds, 
USIA  seeks  sepa  rate  proposals  from 
non-profit  organteations  for  programs 
for  IntemationaljVisitors  travehng 
throughout  the  US.  in  nine  Multi- 
Regional  group  projects  and  one  Young 
African  Leaders  ^oup  project.  Each  is 
centered  around  la  different  theme. 
:^e  projects  will  be 
'  potential  leaders 
^mbassy  committees 
jp  will  consist  of 
I  foreign  visitors  in 
ree  or  four  American 
escort  officers  who  accompany  them. 

With  the  exceolion  of  the  six-week 
Young  African  Lf  aders  Project,  each 
program  will  be  tS  days  in  length. 
Programs  shouldlbegin  in  Washington. 
DC,  with  an  orientation  and  overview  of 
the  issues  and  a  central  examination  of 
federal  policies  regarding  these  issues. 
They  would  thenj  incorporate  visits  to  at 
least  six  but  no  liiore  than  seven 
additional  comnamities  in  at  least  three 
geographical  regions.  The  programs 
should  provide  additional  opportimities 
for  participants  to  experience  the 
diversity  of  Ame  "ican  society  and 
culture.  At  appro  priate  points  in  the 
project,  participa  nts  may  be  divided  into 
smaller,  five-  or !  ix-member  teams  for 
simultaneous  vis  ts  to  different  . 
communities,  wilh  subsequent 
opportunities  to  i  ihare  their  experiences 
with  the  full  grot  p.  Home  hospitality 
and  homestays  are  encouraged.  In  cities 
where  such  councils,  exist, 
arrangements  foi  community  visits  must 
be  made  through  the  National  Council 
for  International  Visitors  (NCIV)  and  the 
network  of  its  co  nstituent  councils 
throughout  the  US. 

Proposals  mus ;  include  a 
comprehensive  li  ne  item  budget  for 
which  specific  details  are  available  in 
the  application  p  acket. 

Applicatioa  Proc  edures 

To  be  eligible  for  consideration, 
organizations  must  be  incorporated  in 
the  U.S..  have  no  t-for-profit  status  as 
determined  by  tli  e  IRS,  and  be  able  to 
demonstrate  expsrtise  in  a  field  relevant 
to  the  theme  of  t  le  project. 


IMI 


Organizations  with  less  than  four  years' 
experience  in  international  exchange 
will  not  be  eligible  to  compete  for  these 
grants.  Experience  in  programming 
exchange  visitors  is  desirable. 

Interested  organizations  should  write 
or  call  the  Group  Projects  Division 
(address  provided  above)  to  request 
application  packets,  which  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

Following  are  the  preliminary  project 
summaries  for  each  project: 

Title:  Higher  Education  in  the  U.S. 
Type:  Multi-Regional. 
Dates:  fanuary  13-February  7, 1992. 
Proposal  Due:  October  21, 1991. 
Project  Goals: 
— ^To  provide  a  deeper  understanding  of 
the  diversity  of  higher  education  in 
the  U.S.,  and  of  the  distinctive 
traditions,  dynamics,  and  roles  of 
institutions  ranging  from  community 
colleges  through  colleges  and 
universities  to  the  major  research 
universities; 
— ^To  examine  current  issues  and  trends 
influencing  the  debate  on  education  in 
the  U.S..  such  as  core  curriculum 
requirements  and  "multiculturalism," 
the  tension  between  disciplinary  and 
interdisciplinary  approaches,  finance 
and  fund-raising,  the  relation  between 
teaching  and  research,  relations 
between  university-based  research 
and  non-university  users  of  research 
(government,  business,  etc.), 
university  outreach  (extension 
programs,  public  education),  and  the 
education  of  teachers; 
— ^To  facilitate  discussions  on  issues  of 
mutual  interest  and  concern  among 
the  project  participants  and 
representatives  of  American 
educational  institutions,  including 
possibilities  for  linkages  between  U.S. 
and  foreign  institutions  of  higher 
education. 

Participants:  This  project  is  intended 
for  imiversity  administrators  and  policy 
makers,  such  as  deans,  rectors, 
department  chairmen,  and  ministry  of 
education  officials  concerned  with 
university  education. 

Summary:  Through  lecturers  and  on- 
site  visits  at  American  institutions  of 
higher  education  throughout  the  United 
States,  participants  will  become  familiar 
with  the  great  diversity  in  our 
universities,  four-year  colleges,  and 
community  colleges.  The  different 
philosophies  of  public  and  private 
institutions,  including  religiously 
affiliated  institutions  of  higher 
education,  will  be  examined. 


Participants  will  have  the  opportunity 
to  observe  how  these  different  kinds  of 
institutions  concern  themselves  with  the 
issue  of  core  curriculum  and 
"multiculturalism."  the  tension  between 
disciplinary  and  interdisciplinary 
studies,  fund-raising,  teacher  training, 
and  the  relation  between  teaching  and 
research.  Participants  will  meet  with 
their  American  counterparts  to 
exchange  views  on  these  and  other 
subjects  of  mutual  interest  such  as 
educational  administration  and  the  role 
of  the  faculty  in  governance  of  the 
university.  The  group  will  also  meet 
with  educational  policy  makers, 
curriculum  experts  in  key  disciplines, 
and  authors  of  textbooks. 

The  group  will  visit  industry-affiliated 
research  and  training  institutes,  and 
policy  research  institutes  (think  tanks) 
that  interact  with  universities  to  better 
understand  the  relationship  between 
higher  education  and  industry  in  the 
United  States. 

In  Washington,  DC,  discussions  will 
be  held  with  representatives  from  the 
National  Academy  of  Sciences,  the 
National  Endowment  for  the 
Humanities,  and  other  national 
organizations,  such  as  professional 
academies,  institutional  associations, 
accrediting  associations,  the  Congress, 
the  Department  of  Education,  thirJc 
tanks,  and  with  editors  of  Chronicle  of 
Higher  Education.  A  meeting  should  also 
be  scheduled  with  USIA's  Office  of 
Academic  Programs  to  discuss  the 
Fulbright  and  Humphrey  Programs, 
teacher  exchanges,  and  university 
linkages.  Attendance  at  the  annual 
conference  of  the  American  Council  on 
Education  will  be  arranged. 

Themes  which  will  be  explored  in  the 
national  itinerary  are:  The  decentralized 
nature  of  American  higher  education; 
the  role  of  the  federal,  state  and  local 
governments  in  higher  education; 
relations  between  university-based 
research  projects  and  non-university 
users  of  research  (government,  industry 
and  business);  curriculum  issues  (core 
curriculum  requirements  and 
"multiculturalism").  multidisciplinary 
studies  in  relation  to  disciplinary 
studies;  university  outreach  (extension 
programs,  public  education,  etc.);  the 
role  of  the  faculty  in  university 
governance;  the  internationalization  of 
higher  education;  teacher  education;  the 
changing  demographics  of  student 
population  and  enrollment  patterns  and 
institutional  adjustments  to  these 
changes;  financing  of  higher  education, 
including  financial  aid  to  students;  and 
institutional  accreditation. 

Title:  Teaching  English  as  a  Second 
Language. 
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Type:  Multi-Regional. 
Dates:  February  3-28, 1992. 
Pnposal  Due:  November  12, 1991. 
Project  Goals: 

— To  examine  the  organization  and 
methodology  of  Teaching  English  as  a 
Second  language  programs  in  the 
United  States,  especially  as  they 
apply  to  large  groups  of  students; 
— ^To  give  teachers  of  English  an 
opportunity  to  meet  with  American 
professional  colleagues  to  discuss 
current  trends  and  developments  in 
the  field; 
— ^To  develop  a  better  understanding  of 
the  educational  system  in  the  U.S.  and 
the  linkages  between  educational 
institutions  and  community  programs; 
and 
— To  provide  an  exposure  to  the 
complexity  of  social,  political, 
economic  and  demographic  dynamics 
in  the  U.S. 

Participants:  This  project  is  designed 
for  government  education  officials  and 
directors  of  English  language  programs. 
Summary:  This  project  should  expose 
participants  to  the  organization  and 
methodology  of  a  wide  variety  of 
English  teaching  programs  and  teacher 
training  programs  in  the  U.S.,  including 
bi-lingual  programs  in  elementary  and 
secondary  schools,  English  programs  for 
refugees,  college  preparatory  programs, 
vocational  English  as  a  second  language, 
adult  basic  education,  TEFL/TESOL 
programs  and  applied  linguistics.  A 
representative  range  of  issues  atid 
institutions  will  be  covered.  Participants 
will  observe  classes  and  visit  language 
laboratories.  Issues  such  as  curriculum 
and  materials  development,  testing. 
innovative  class  techniques,  teaching 
reading  and  writing,  and  English  for 
Special  Purposes  (ESP)  will  be 
examined.  In  addition,  the  group  will 
visit  the  EngUsh  Language  Programs 
Division  at  USIA,  where  a  unique  series 
of  English-teaching  video  programs  has 
recently  been  developed. 

Following  the  Washington,  DC. 
program  participants  will  travel  to 
various  geographic  regions  of  the  U.S.. 
to  examine  well-established  and 
nationally  recognized  TESOL  programs, 
and  meet  with  educators  in  communities 
with  bi-lingual  educational  systems, 
serving  ethnically  and  culturally  diverse 
populations.  While  the  focus  of  the 
program  will  be  primarily  on  TESOL 
activities,  visitors  will  also  be  exposed 
to  other  elements  of  the  education  field 
in  the  U.S.  including  adult  and 
continuing  education,  programs  for 
special  students  (such  as  literacy 
training  and  cultural  orientation 
programs  for  new  immigrants),  and 
vocational  training  programs  for  non- 
native  speakers  of  English. 


The  program  will  end  in  Seattle, 
Washington,  or  another  Pacific 
Northwest  city,  enabling  participants,  at 
their  option  to  travel  to  Vancouver, 
British  Colombia  in  order  to  attend  the 
1992  International  TESOL  Convention. 
March  3-7, 1982. 

Title:  The  role  of  the  Media  in  the  U.S. 

Type:  Young  African  Leaders 
(Eng!  ish/French  /Portuguese). 

Proposal  Due:  December  2. 1991. 

Projects  Goals: 
— ^To  foster  an  understanding  of  the 

constitutional  and  political  context  of 

journalism  in  the  United  States; 
— To  explore  the  legal  and  philosophical 

commitments  to  ft«edom  of  the  press 

and  the  influence  of  these 

commitments  on  the  practice  of 

journalism  in  the  U.S.; 
— ^To  examine  the  role  of  media  in  the 

formulation  and  implementation  of 

key  U.S.  foreign  and  domestic 

policies; 
— To  provide  direct  exposure  to 

American  society  and  to  promote 

appreciation  of  U.S.  cultural  pluralism. 

Participants:  The  project  is  designed 
for  young  African  journalists  (between 
25  and  35  years  of  age)  whose  emerging 
talents  and  potential  are  recognized  and 
who  are  expected  to  be  influential  in 
shaping  the  perceptions  of  and  attitudes 
toward  the  U.S.  in  their  home  countries. 

Summary:  This  six-week  project  will 
examine  key  issues  in  American 
journalism  in  both  print  and  broadcast 
media.  Providing  an  understanding  of 
the  First  Amendment  will  be  a 
fundamental  goal.  The  impact  of  the 
media  on  domestic  and  foreign  policy 
will  also  be  examined.  Questions  of 
journalistic  ethics,  professionalism,  and 
the  business  of  journalism  will  be 
addressed.  The  project  should  consist  of 
six  distinct  program  segments,  including 
an  initial  week  of  orientation  in 
Washington,  DC,  a  week  of  regionally 
balanced  team  visits  to  other  cities,  a 
week-long  practicum  with  professional 
counterparts  around  the  country,  a 
week-long  university-based  seminar,  a 
second  week  of  team  visits  to  medium- 
sized  American  cities,  and  a  final  week 
devoted  to  discussions  of  synthesis  and 
a  fmal  evaluation  session. 

The  project  should  open  in 
Washington  with  orientation  briefings  to 
introduce  participants  to  American 
government,  economy,  society  and 
cultiu'e.  The  week  ought  also  to  include 
introductory  sessions  on  the  role  of 
press  freedom  in  American  society, 
journalistic  ethics,  the  economics  of 
mass  media,  and  international  news 
flow. 

Meetings  should  be  arranged  to 
discuss  the  role  of  the  media  in  decision- 


making  in  U.S.  foreign  policy,  especially 
American  foreign  policy  towards  Africa. 
Participants  would  need  to  meet  the 
government  officials  to  discuss  media 
relations  at  the  federal  level,  and  with 
representatives  from  nonprofit  and 
commercial  news  media. 

Professional  appointments  will 
include  USIA's  VOA.  Television  and 
Film  Service,  and  the  Washington 
Foreign  Press  Center.  Other  media 
organizations  will  include  Accuracy  in 
Media  and  the  Reporters  Committee  for 
Freedom  of  the  Press.  The  Center  for 
Foreign  loumalists  in  Reston  could  be 
contacted  to  arrange  panel  discussions 
or  workshops. 

Title:  American  Theater. 

Type:  Multi-Regional. 

Dates:  March  16-April  10, 1992. 

Proposal  Due:  December  16. 1991. 

Project  Goals: 
— To  demonstrate  the  richness,  diversity 

and  vitality  of  theater  arts  in  the 

United  States; 
— To  observe  government  and  private 

support  of  theater  arts  and  both 

academic  and  community  involvement 

in  American  theater 
— ^To  examine  reflections  of  American 

life  and  society  in  theater  and  other 

creative  performing  arts;  and 
— To  facilitate  dialogue  between  foreign 

and  American  theater  specialists  and 

to  encourage  institutional  linkages. 

Participants:  This  project  is  intended 
for  theater  directors,  producers, 
playwrights,  actors,  critics,  and  drama 
professors  whose  achievements  are 
recognized  in  their  own  countries. 

Summary:  This  project  will  expose 
participants  to  different  styles  of 
American  theater  (Broadway,  Off- 
Broadway,  regional,  experimental, 
community,  ethnic,  university, 
children's,  and  dinner  theater).  In 
meetings  with  directors,  producers, 
playwrights,  actors,  costume,  set  and 
lighting  designers,  union 
representatives,  prominent  American 
theater  specialists,  and  the  theater-going 
public  participants  will  discuss  such 
topics  as  directing,  scripting,  and  acting 
techniques,  current  trends  and  new 
technologies  in  stage  lighting  and  set 
and  costume  designs,  theater 
apprenticeship  programs,  theater 
administration,  fund-raising,  and 
American  life  and  society  as  reflected  in 
theater  productions. 

The  program  will  open  in  Washington, 
DC,  with  an  introduction  to  traditions, 
current  trends,  and  new  developments 
in  American  theater,  and  a  focus  on  the 
flourishing  theater  activities  in  the  city. 
Special  efforts  will  be  made  to  secure 
appointments  with  appropriate  persons 
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in  direction  and  theater  management  at 
the  Folger  Theatei;  Arena  Stage,  and 
others  as  available.  Depending  upon 
performance  schedules,  other  local 
theater  groups  to  be  presented  might 
include  New  Playwrights  Theater,  the 
Studio  Theatre,  S<^urce  Theater.  Woolly 
Mammoth,  Horizoti  Theater,  and  the 
Obiey  Theater.  In  order  to  enhance 
group  dynamics,  a  "Show  and  Tell" 
session  will  be  planned  for  the 
Washington  segment  Participants  will 
be  encouraged  to  iitroduce  themselves 
to  their  coUeagueslby  presenting 
information  on  thai  organization  and 
work  and/or  by  showing  slides  of  their 
theater  productioiis. 

In  the  national  drogram,  participants 
will  travel  as  a  group  to  cities  across  the 
U.S.  to  visit  commercial  and  regional 
theaters.  Time  will  be  set  aside  at  each 
stop  for  participants  to  attend  ethnic 
theaters  and/or  small  community 
theaters  individually  or  in  small  groups. 

Attendence  at  Uieater  woricshops  and 
drama  classes  and  discussions  with 
theater  staff  are  to  be  emphasized. 
Meetings  with  public  relations  personnel 
and  tours  of  facilities  will  be  de- 
emphasized.  Becaiise  of  frequent 
attendance  at  eveding  theater 
performances,  home  hospitality  will 
play  a  relatively  ininor  role  in  this 
project 

A  highlight  of  thi !  project  will  be 
several  days'  attei:  dance  at  the  Humana 
Festival  of  New  Aaierican  Ways  in 
Louisville,  Kentucky,  scheduled  from 
February  18-Marc|i  28, 1992. 
Participants  must  lave  opportunities  to 
make  professional  {contacts  with 
American  and  international  theater 
specialists  attendtAg  the  festival  In 
addition,  seminars  should  be  organized 
for  participants  to  confer  with  the 
producing  director]  and  members  of  the 
Actors'  Theater  of  jLouisville  and  Stage 
One  Theater.         | 

The  project  will  conclude  in  New  York 
City  where  participants  %vill  meet  with 
leading  American  specialists  and  attend 
theater  performances.  Free  time  will  be 
provided  for  partigipants  to  make 
individual  appointments  or  to  attend 
other  performing  arts  presentations  such 
as  ballet  modem  dance,  opera,  .and 
concerts.  I 

Title:  Grassroots  Democracy  in  the 
U.S.  J 

Type:  Multi-ReglonaL 

Dates:  April  6-May  1. 1992. 

Proposal  Due:  January  13, 1992. 

Project  Coals: 

— ^To  provide  a  greater  understanding  of 
the  democratic  form  of  government  in 
the  U.S.  and  of  citizens'  involvement 
in  their  own  governance; 

— ^To  observe  the  variety  of  citizen 
groups  that  Inteoact  with  American 
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elected  officials  at  all  levels  to 

address  legitimate  but  divergent 

interests; 
— ^To  illustrate  the  diversity  of 

viewpoints  held  by  Americans  and 

bow  this  diversity  contributes  to  a 

dynamic  and  resilient  plurahstic 

political  system. 

Participants:  This  project  is  intended 
for  civic  and  community  leaders, 
political  party  leaders,  local  government 
officials,  journalists  and  educators. 

Summary:  The  aim  of  this  project  is  to 
examine  the  extent  to  which  citizen 
participation  in  the  political  process  is  a 
means  of  harnessing  the  power  of 
constructive  criticism  to  effect  change 
and  to  ensure  stability  in  government 
Participants  will  encoimter  a  wide 
variety  of  special  interest  and  citizen 
action  groups  that  have  arisen  in  the 
United  States  to  give  vent  to  the  sodal 
and  economic  pressures  inherent  in  a 
multi-ethnic,  market-oriented  society. 

The  program  should  begin  in 
Washington  with  a  series  of  meetings 
that  will  explain  how  democracy 
functions  in  the  United  States. 
Discussions  with  academics  and  think 
tank  specialists  will  center  on  factors 
that  shape  the  participatory  nature  of 
democracy  in  a  pluralistic  society.  At 
the  national  headquarters  of  special 
interest  groups,  participants  will  learn 
the  impact  of  local  and  regional  outlooks 
on  national  policy-making  and  they  will 
hear  of  the  philosophy  and  techniques  of 
citizen  action  groups,  including  those 
related  to  coahtion-building,  fimd- 
raising,  lobbying  Congress  and  other 
government  officials,  and  to  drafting 
legislati<HL  The  group  will  meet  with 
members  of  Congress  or  staff  who  can 
describe  the  pressures  placed  on 
Congress  by  its  various  constituencies 
and  the  means  by  which  the  conflicting 
demands  of  these  groups  are  attended  ta 
and  satisfied  showing  the  role  of  citizen 
participation  in  the  pubUc  policy 
decision-making  process.  The 
participants  will  also  receive  briefings 
at  federal  agencies  such  as  the 
Environmental  Protection  Agency  and 
the  Consumer  Product  Safety 
Commission,  bodies  formed  as 
government's  response  to  civic  action 
and  advocacy. 

With  the  Washington  experience  as  a 
foimdation  on  which  to  build,  the  group 
will  visit  different  geographic  regions  to 
see  grassroots  political  organizing 
frrsthand  and  to  observe  local  citizens 
contributing  to  the  debate  on  national 
and  international  concerns,  including 
world  peace,  immigration,  the 
environment  human  rights,  economic 
revitalization.  consimier  protection  and 
accountability  in  government  In  dtiet 


and  small  towns  located  In  diverse 
economic  regions  of  the  country, 
participants  should  meet  with  members 
of  a  wide  variety  of  grassroots 
organizations  such  as  neighborhood 
boards,  professional  associations, 
citizen  action  leagues,  church  groups 
and  local  chapters  of  single-issue 
advocacy  organizations  in  order  to 
observe  the  extensive  range  of  ways  it 
which  American  citizens  can  become 
involved  in  the  political  process  to 
advocate  their  particular  cause  or 
viewpoint 

In  a  state  capital  with  a  sitting 
legislature,  participants  should  attend  a 
public  hearing  on  bills  being  considered 
by  lawmakers  and  meet  with  elected 
officials  to  hear  about  efforts  to  ensure 
that  various  viewpoints  are 
accommodated  during  the  policy  making 
process.  At  another  stop,  the  group 
ought  to  observe  the  influence 
concerned  citizens  can  have  on  public 
policy  through  recourse  to  such  devices 
as  initiative  and  referendum  to  decide 
controversial  community  issues.  Home 
hospitaUty  is  to  be  a  major  component 
of  this  project. 

Title:  U.S.  Energy  Resources  for  the 
Present  and  Future. 

Type:  Multi-Regional. 

Dates:  April  27-May  22. 1992. 

Proposal  Due  Date:  February  10, 1992. 

Project  Goals: 
— ^To  show  how  the  U.S.  addresses  its 

energy  needs  in  the  context  of 

enviroimiental  concerns; 
— ^To  examine  U.S.  Government  and 

private  sector  programs  for 

developing  and  utilizing  new  sources 

of  energy  and  new  energy 

technologies; 
— ^To  study  the  example  the  U.S.  can 

provide  to  the  world  in  resolving 

energy-related  problems; 
— ^To  explore  the  proposition  that 

international  cooperation  in  the  field 

of  energy  resource  development  is  in 

the  interest  of  all  nations. 

Participants:  his  project  is  designed 
for  officials  of  energy,  planning  or 
environment  ministries,  executives  of 
energy  research  institutions,  university 
professors,  science  editors,  utility 
regulators  and  business  executives. 

Summary:  At  the  crux  of  the  world's 
major  environmental  problems,  such  as 
alleged  global  warming  and  the 
greenhouse  effect,  he  imresolved  issues 
of  energy  resource  utilization.  The  U.S., 
as  the  world's  largest  consuming  nation, 
receives  the  brunt  of  international 
criticism.  Ofler  it  is  perceived  as  a 
nation  squandering  its  energy  resources. 
This  project  is  designed  to  explore  the 
extent  to  which  the  U.S.  addressing  the 


Federal  Register  /  Vol.  56.  No.  184  /  Monday.  September  23.  1991  /  Notices 


47991 


environmental  effects  of  energy  use,  and 
to  examine  the  underlying  attitudes  and 
habits  that  have  allowed  a  heavy 
demand  for  energy  to  develop. 

This  project  should  begin  in 
Washington,  DC,  with  an  overview  of 
the  recent  efforts  to  enact  a  national 
energy  policy.  Participants  need  to  hear 
from  the  many  competing  organizations 
and  interests  that  have  made  the  effort 
such  a  long  and,  at  times,  acrimonious 
one.  They  ought  to  meet  with  officials  at 
the  Department  of  Energy  as  well  as  the 
Environmental  Protection  Agency  for 
discussions  of  how  energy  policy  is 
coordinated  and  advanced  as  well  as  an 
assessment  of  the  successes  and 
setbacks  policymakers  have 
experienced  to  date.  In  a  visit  to  a 
research  organization  specializing  in 
energy  issues,  they  are  to  hear 
projections  of  future  energy  demands 
and  descriptions  of  the  possible 
response  strategies  being  formulated  by 
private  energy-oriented  associations. 
The  Washington  program  should  also 
include  an  overview  of  the  alternative 
energy  sources  that  are  being  tapped 
within  the  U.S.  and  of  the  role  of 
conservation  efforts  in  overall  energy 
policy. 

Beyond  Washington,  the  group  will 
visit  geographically  distinct  areas  of  the 
U.S.  in  order  to  observe  how  various 
regions  of  the  country  are  responding  to 
energy  related  problems.  Participants 
will  discuss  energy  issues  specific  to 
these  regions  with  local  citizens, 
government  officials,  non-governmental 
organizations,  and  industry  in  each  of 
several  locations.  At  utility  companies, 
they  should  learn  how  the  pursuit  of 
clean  air  has  led  some  states,  such  as 
New  York  and  Massachusetts,  to 
implement  the  concept  of 
"environmental  least-cost  pricing,"  an 
attempt  to  bring  market  forces  rather 
than  regulation  to  bear  on  the  cost  of 
keeping  the  environment  clean.  At 
energy  research  institutes  across  the 
nation,  participants  are  to  be  exposed  to 
ongoing  attempts  to  reduce  U.S. 
dependence  on  fossil  fuels  and  the 
pursuit  of  energy  diversification.  They 
should  learn  of  the  latest  research  on 
and  development  of  alternative  energy 
sources  such  as  solar,  wind,  geothemal. 
and  synthetic  fuels.  In  a  state  with 
operating  nuclear  power  plants, 
participants  will  explore  the  politics  of 
nuclear  power  and  discuss  the 
safeguards  that  have  evolved  in  the  face 
of  strong  public  concern  about  plant 
safety.  In  the  western  part  of  the  U.S.. 
the  group  will  examine  issues  faced  by 
states  in  developing  potential  energy 
resources  in  environmentally  sensitive 
areas.  In  meetings  with  grassroots 


consumer  organizations,  participants 
will  discuss  strategies  for  increasing 
public  awareness  of  energy  utilization's 
impact  on  the  environment.  Media 
specialists  will  describe  their  efforts  to 
encourage  an  energy  conservation 
mentality  among  the  public  and  to 
change  behavior  in  the  use  of  energy 
resources. 

During  the  project  the  group  will 
divide  into  teams,  each  visiting  a  city 
noted  for  its  specific  efforts  to  reduce 
energy  consumption  through  innovative 
transportation  schemes  or  ecological 
building  design.  Home  hospitahty  will 
be  included  throughout  the  project  so 
that  participants  can  achieve  an 
understanding  of  energy  consumption 
attitudes  in  American  life. 

Title:  Entrepreneurship:  Alive  and 
Well  in  the  U.S. 

Type:  Multi-Regional. 

Dates:  May  26-Iune  19. 1992. 

Proposal  Due:  March  2. 1992. 

Project  Goals: 

— To  further  understanding  of  the  social, 
economic,  and  political  factors  which 
influence  and  encourage  private 
enterprise; 

— ^To  present  the  U.S.  economy  as  one 
developed  through  equitable  access  to 
economic  opportunity: 

— ^To  provide  examples  of  successful 
entrepreneurial  e^orts  in  the  U.S. 

Participants:  This  project  is  designed 
for  government  officials,  private 
business  organization  or  industry 
representatives,  labor  leaders, 
academics,  conmiunity  leaders,  and 
journalists  with  an  interest  in  the 
American  free  enterprise  system. 

Summary:  This  program  will  enable 
participants  to  survey  current  U.S. 
economic  conditions  and  factors  which 
influence  and  encourage  private 
enterprise  such  as  current 
Administration  policies,  the  influence  of 
labor,  immigration,  and  private/public 
cooperation,  and  to  assess  major 
controversial  economic  issues  and  the 
implications  of  those  issues  for  small 
business. 

This  project  should  open  in 
Washington.  DC,  with  an  overview  of 
the  structtire  of  American  government, 
the  history  and  philosophy  of  the 
American  free  market  system,  federal 
economic  policies,  and  current  issues  in 
entrepreneurship  and  the  creation  of 
small  businesses.  Participants  will  meet 
with  representatives  from  the 
Departments  of  Commerce  and 
Treasury,  Congress,  the  U.S.  Chamber  of 
Commerce,  the  National  Federation  of 
Independent  Business,  the  Small 
Business  Administration,  trade 
associations,  and  think  tanks,  to  learn 
about  the  growing  importance  of 


privatization  in  the  U.S.  economy.  An 
academic  specialist  should  give  the 
group  background  on  the  most  recent 
research  on  what  individual 
psychological  characteristics  contribute 
to  successful  entrepreneurship  and 
discuss  current  theories  on  how  to 
achieve  business  success.  Another 
specialist  will  be  asked  to  illustrate  the 
parallels  between  greater  individual 
freedom  in  the  market  place  and 
increased  economic  growth.  The  group 
should  visit  one  of  the  many 
entrepreneurial  Hrms  that  have  sprouted 
in  the  suburban  capital  area  during  the 
last  decade. 

Beyond  Washington,  the  group  will 
observe  examples  of  successful 
entrepreneurial  efforts  in  various 
geographic  regions,  visiting  at  least  one 
recipient  of  the  1991  Malcolm  Baldrige 
Award  for  excellence  in  American 
business.  Other  discussions  should 
explore  critically  the  ways  the  U.S. 
federal,  state,  and  local  governments 
attempt  to  foster  the  growth  of  small 
business,  including  programs  designed 
to  assist  women  and  minority  group 
members  getting  started  in  business.  The 
group  will  visit  state-sponsored  small 
business  "incubators"  to  learn  more 
about  this  example  of  public/private 
cooperation.  They  will  discuss  with  the 
beneficiaries  of  such  cooperation  the 
growth-promoting  state  and  local 
programs  and  tax  incentives  for  small 
business  development  that  are  intended 
to  abet  individual  entrepreneurial  effort, 
as  well  as  the  impact  of  labor  unions 
and  immigration — both  legal  and 
illegal — on  entrepreneurism. 
Participants  will  observe  how  the  rapid 
growth  of  high-tech  electronic  and 
biotech  manufacturing  as  well  as  service 
industries,  including  consulting 
organizations,  has  created  opportunities 
for  entrepreneurial  endeavor.  Since 
many  successful  businesses  are  often  an 
entrepreneur's  second,  third,  or  fourth 
attempt,  discussion  of  failed  efforts  will 
also  be  provided. 

In  community  visits,  the  group  will 
observe  the  role  the  university  plays  in 
developing  an  infrastructure  on  wliich 
entrepreneurship  can  flourish.  It  will 
visit  campuses  where  entrepreneurship 
is  taught.  Home  hospitality  with 
professionals  in  the  field  will  be 
provided.  The  project  will  include  a 
regional  financial  center,  where 
participants  will  meet  representatives  of 
major  financial  organizations  and 
venture  capital  firms  to  learn  about 
venture  capital  formation  and  financing 
alternatives  available  to  entrepreneurs 
in  the  U.S. 

Title:  Regional  and  Ethnic  Culture  in 
the  U.S. 


47992 


Federal  Register  /  VoL  58.  Wo.  184  /  Monday.  September  23>  IflW  /  Notices 


Type:  MulU-Re^onal. 
Dates:  June  22-^)y  17, 1992. 
Proposal  Due:  March  30. 1992. 
Project  Goals: 

— ^To  study  the  influence  of  regional  U3. 
history  and  culture  oo  political,  social 
and  cultural  institutions,  as  well  as  on 
individuals  and  the  creative  arts; 

— ^To  encourage  long-term  linkages 
between  American  and  international 
scholars  and  inltitutions; 

— ^To  study  regional  and  folk  culture 
programs  in  the|U.S.  and  their 
possible  relevance  for  programs  in  the 
participants'  countries. 

Participants:  Tljis  project  is  intended 
for  professors  of  American  Studies, 
American  History  and  American 
Literature,  folklorists.  oral  and  cultural 
historians,  ciilturaj  preservationists, 
sociologists,  social  anthropologists,  and 
loumal^ts  with  a  bubstantive  interest  in 
the  history  and  culttire  of  the  U.S. 

Summary:  This  project  should 
examine  the  "great  melting  pot"  of 
ethnic  and  cultural  diversity  that 
collectively  forms'the  United  States  of 
America.  By  taking  a  close  look  at 
various  immigrant  populations,  as  well 
as  more  established  second  and  third 
generation  Amerifans  from  all  comers 
of  the  globe,  visitdrs  wiU  gain  a  greater 
understanding  of  the  broad,  yet 
individual  nature  bf  the  term 
"American". 

By  visiting  diffefent  areas  of  the 
country,  participaiits  will  become 
familiar  with  the  historical,  artistic 
literary,  religious,  ethnic,  and  other 
social  features  that  help  distinguish  one 
region  &om  another.  A  case  study 
approach  may  be  taken  to  further 
illustrate  for  the  participants  the 
contrast  between  assimilation  and 
maintaining  ethnic  distinction — a 
process  which  mmiy  immigrant 
populations  must  face.  Topics  to  be 
explored  in  the  program  will  include  the 
African-Americaa  Hispanic,  Slavic. 
Asian,  and  Nativq  American 
experiences  and  tjieir  relationship  to  the 
larger  society,  as  ivell  as  regional 
literature,  religioi\  art  and  music, 
cultural  preservation  and  assimilation, 
organizations  that  help  maintain 
ethnicity.  demogr«phics.  and  the  legal 
bases  for  equal  rights  and  their 
protection.  J 

The  annual  FoUuife  Festival  at  the 
Smithsonian  Institution,  featuring 
examples  of  the  f0lk  music  and  culture 
of  the  U.S.,  will  b«  occurring  during  the 
Washington  week,  making  it  possible  for 
the  visitors  to  take  advantage  of  this 
excellent  resource. 

Title:  The  Role  of  Volunteers  and 
Community  Service  Groupt. 

Type:  Multi-Re{  ionaL 


Dates:  July  20-August  14. 1992. 

Proposal  Dtu:  Aphl  27. 1992. 

Project  Coals: 
— ^To  illustrate  bow  the  values  of 

bimess  and  eqoal  opportunity  relate 

to  underlie  American  society  and 

contribute  to  a  widespread 

commitment  to  volunteer  service; 
— ^To  explore  the  role  of  voluntary 

service  as  a  way  of  addressing  the 

many  social  problems  faced  by  a 

rapidly  changing  society; 
— ^To  provide  iniormation  on  planning, 

designing,  managing  and  developing 

volunteer  programs; 
— To  facilitate  the  exchange  of  ideas 

and  experiences  between  volunteer 

organizations  in  the  \J3.  and  those  in 

participants'  home  countries. 

Participants:  This  project  is  intended 
for  government  officials  and  community 
leaders  who  are  active  in  volunteer 
work,  administrators  of  volunteer 
programs,  and  scholars  and 
professionals  who  are  interested  in 
research  related  to  citizen  participation 
in  human  services. 

Summary:  This  project  is  designed  to 
illustrate  how  strong  ethical,  social  and 
moral  values  form  the  basis  for  the  vast 
array  of  human  services  offered  in 
America  through  the  efforts  of  unpaid 
individuals.  Additionally,  emphasis  will 
be  placed  on  the  non-monetary  benefits 
which  these  individuals  realize  through 
their  volunteer  efforts  such  as  enhanced 
self  esteem  and  greater  social 
awareness. 

The  program  will  open  in  Washington 
with  an  overview  of  the  American 
tradition  oi  volnnteerism,  government 
and  corporate  efforts  to  promote 
voluntary  action  in  human  services,  and 
the  many  types  of  private  volunteer 
programs  throughout  the  country.  The 
overview  will  also  provide  background 
on  the  educational  political,  economic 
and  social  systems  of  the  U.S.,  with  an 
emphasis  on  how  they  encourage 
volunteer  service.  Appointments  will  be 
scheduled  at  Vista,  the  Peace  Corps,  and 
the  President's  Commission  on 
Volunteerism,  as  well  as  possible  visits 
to  programs  for  the  homeless  or  people 
with  AIDS.  A  specialist  in  the  field  will 
describe  how  U.S.  tax  incentives 
stimulate  charitable  donations  by  both 
corporations  and  individuals  and  how 
laws  encourage  tax-exempt 
organizations  to  exist  for  the  public 
benefit 

Beyond  Washington,  a  one-day 
seminar  organized  by  a  volunteer  center 
will  cover  issues  involved  in  creating 
and  administering  volunteer  programs.  It 
also  will  explore  the  benefits  which 
voluntary  service  contributes  to  both 
community  and  personal  development. 


emphasizing  the  creation  of  commonity 
partnerships  that  cross  racial  cultural 
and  religioos  lines.  Additionally,  the 
seminar  will  outline  the  skills  which 
individuals  acquire  in  the  areas  of 
teamwork  and  goal-setting,  skills  whtdl 
contribute  directly  to  advancement  in 
paid  positions,  especially  for  women 
and  minorities.  Another  seminar  session 
will  provide  the  participants  an 
opportunity  to  share  information  on 
volunteer  efforts  in  their  home  countries 
with  their  colleagues  and  American 
counterparts.  One  seminar  should 
familiarize  participants  with  the  work  of 
major  university-based  research 
programs  that  focus  on  the  not-for-profit 
sector. 

Programs  in  cities  and  small  towns  in 
different  regions  of  the  country  will 
allow  participants  to  work  side-by-side 
with  American  volunteers  in  order  to 
become  familiar  with  the  daily  operation 
of  volunteer  organizations  addressing 
social  concerns  ranging  from  human 
services  to  international  and  cross- 
cultiu^l  exchange.  Examples  of 
community/govemment/business 
cooperation  in  addressing  these  issues 
will  be  explored.  Additionally, 
participants  will  learn  about  the  role 
volunteer  organizations  such  as 
Common  Cause  and  the  League  of 
Women  Voters  play  in  providing 
avenues  for  citizen  participation  in  the 
political  process  and  in  increasing 
governmental  accountabihty.  In  a  visit 
to  a  public  action  lobbying  office, 
participants  will  discover  the  power  of 
volunteerism  in  influencing  public  policy 
decisions. 

Title:  Community  Development:  The 
U.S.  Experience. 
Type:  Multi-Regional. 
Dates:  September  14-October  9. 1992. 
Proposal  Due:  June  22. 1992. 
Project  Coals: 
— ^To  demonstrate  the  variety  and 
complexity  of  American  citizen's 
involvement  in  public  and  community 
affairs  and  to  present  active  citizen 
involvement  as  a  fundamental  of 
democratic  society; 
— To  broaden  understanding  of 

individual  initiative  and  volunteerism: 
Its  philosophy,  history  and  cultural 
impetus; 
— To  examine  how  community 
development  and  self-help 
organizations  are  founded,  financed, 
developed  and  managed  in  the  U.S.; 
— To  provide  insists  mto  American  life 
and  society  through  the  observation  of 
community  activities  as  they  are 
evidenced  in  family,  church,  grass- 
roots programs,  and  local  government; 
— ^To  establish  international  contacts 
and  provide  a  basis  for  ongoing 
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dialogue  and  exchange  in  the  field  of 

community  development 

Participants:  This  project  is  intended 
for  community  leaders,  administrators  of 
volunteer  programs  and  other 
professionals  who  are  interested  in 
citizen  participation  in  community 
development 

Summary:  This  program  will  open  in 
Washington,  DC,  with  an  overview  of 
our  political,  educational  and  social 
systems,  and  examples  of  government 
and  private  efforts  to  promote  individual 
action  in  human  and  social  services 
throughout  the  U.S.  Participants  will 
meet  government  officials,  academics 
and  civic  leaders  at  the  national  level  to 
discuss  how  these  systems  work.  Some 
of  the  appointments  requested  will 
include  Vista,  Peace  Corps,  the  National 
Association  of  Neighborhoods,  the 
National  Federation  of  L,ocal  Arts 
Councils,  and  the  President's 
Commission  on  Volunteerism. 

Visits  to  cities  and  small  towns  in 
varied  regions  of  the  U.S.  will  provide 
opportunities  to  exchange  ideas  with 
conmiunity  leaders  of  ethnic  groups  and 
observe  the  operation  of  civic  and 
volunteer  organizations.  These  will  be 
involved  with  issues  such  as  health  care, 
education,  literacy,  housing  and 
homelessness,  child  and  infant  day  care, 
care  for  the  aged  and  handicapped,  legal 
aid,  cooperatives,  assistance  to 
immigrants  and  refugees,  crime  watch 
and  citizen  patrols,  environmental 
protection,  political  organizing  and 
lobbying,  community  planning  and 
leadership  development.  The  roles  of  the 
federal,  state,  and  local  governments  in 
promoting  community  development  will 
be  examined.  Also  discussed  will  be 
new  trends  such  as  workplace-based 
community  programs,  the  self-help 
movement  and  creation  of  community 


partnerships.  Field  trips  to  see  programs 
in  operation  and  on-going  community 
workshops  will  be  given  priority.  Home 
hospitality  will  be  included  as  an 
integral  part  of  this  program. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet 
Eligible  proposals  will  be  forwarded  to 
panels  of  expert  USIA  officers  for 
advisory  review.  All  eligible  proposals 
will  also  be  reviewed  by  the  Agency's 
Office  of  General  Counsel,  the 
appropriate  geographic  area  office,  and 
the  budget  and  contracts  offices. 

Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  offfcer. 

Review  Criteria 

The  proposed  program  should  be 
representative  of  current  expert 
knowledge  m  the  relevant  subject  area, 
and  should  demonstrate  high 
professional  qualitative  standards. 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality — program  plan  must  adhere 
to  the  objectives  described  above. 

2.  Feasibihty — institutional  capacity 
of  the  organization  to  conduct  the 
program  will  be  considered. 

3.  Track  record — the  Agency  will 
consider  the  past  performance*  of  prior 
grantees. 

4.  Potential — for  organizations  which 
have  not  received  Agency  grants,  the 
potential  to  achieve  program  goals,  as 


demonstrated  in  the  proposal  will  be 
considered; 

5.  Multipher  effect/impact — proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

6.  Cost  effectiveness — greatest  return 
on  each  grant  dollar  and  degree  of  cost- 
sharing  exhibited; 

7.  Value  to  U.S. -Partner  Country 
Relations — assessments  by  USIA's 
geographic  area  desk,  and  overseas 
officers,  of  the  need,  potential  impact 
and  signiffcance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modifled  by  any  USIA  representative. 

Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Pinal  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process 
approximately  six  weeks  prior  to  the 
project's  opening  date.  Awarded  grants 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  18, 1991. 
WiUiam  P.  Glade. 

Associate  Director,  Bureau  of  Educational 

and  Cultural  Affairs. 

(PR  Doc.  91-22925  Filed  9-20-«l;  a-4S  am) 
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OCFENSE  NUCLEAll  FACILITIES  SAFETY 
BOARD 

Pursuant  to  tha  provisions  of  the 
"Government  in  tie  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 

TIME  AND  DATE:  gloo  a.m.  October  3. 
1991.  I 

PLACE:  Public  Hearing  Room,  Suite  700, 

625  Indiana  Aveiiue,  NW..  Washington, 

DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  At  this 

meeting  the  Boari  will  deliberate  on  and 
discuss  with  the  Department  of  Energy, 
its  contractors,  and  outside  experts  the 
implementation  o|F  Board 
Recommendation 90-2,  Design, 
Construction,  Operation,  and 
Decommissioning  Standards  at  Certain 
Priority  DOE  Facilities,  and  Board 
Recommendation!  91-1,  Strengthening 
the  Nuclear  Safety  Standards  Program 
for  DOE's  Defense  Nuclear  Facilities. 
This  meeting  willjalso  cover  DOE's 
activities  on  the  development  of  nuclear 
safety  rules  and  orders.  The  Department 
of  Energy  will  tak  e  appropriate 
measures  to  safeguard  any  classiHed  or 
controlled  nuclea}  information  it 
presents  at  this  mieeting. 
FOR  MORE  INFORMATION  CONTACT: 
Kenneth  M.  Pusatteri  or  Carole  J. 
Council.  (202)  208-6400. 

Dated:  Septembei  19, 1991. 
Kenneth  M.  Pusatec , 

General  Manager 

(FR  Doc.  91-22956  F  led  9-19-91;  12:20  pmj 

MUJNQ  COOC  6<20-KD  « 


DEFENSE  NUCLEAll  FACILITIES  SAFETY 
BOARD 

Pursuant  to  thejprovisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  date:  5:30  p.m.  October  22. 
1991. 

PLACE:  The  Conference  Center 
(Municipal  Auditi  irium),  214  Park 
Avenue.  S.W..  Allen.  South  Carolina. 
The  entrance  to  tl  e  facility  is  located  at 
215  The  Alley. 
STATUS:  Open. 


IMI 


MATTERS  TO  BE  CONSIDERED:  At  this 

meeting  the  Board  will  deliberate  on  and 
review  with  the  Department  of  Energy, 
its  contractors,  and  outside  experts 
outstanding  technical  issues  affecting 
the  operating  power  level  of  the  K- 
Reactor  at  Savannah  River  Site,  South 
Carolina.  The  Department  of  Energy  will 
take  appropriate  measures  to  safeguard 
any  classifled  or  controlled  nuclear 
information  it  presents  at  this  meeting. 
FOR  MORE  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Carole  J. 
Council,  (202)  208-6400. 

Dated:  September  19, 1991. 
Kenneth  M.  Pusateri, 
General  Manager. 

(FR  Doc.  91-22957  Filed  9-19-91;  12:20  pm] 
aiUMa  CODE  M20-KD-M 

DEPARTMENT  OF  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice-^ 
September  18, 1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409),  5  U.S.C.  552b: 

DATE  AND  TIME:  September  25, 1991, 
10:00  a.m. 

place:  825  North  Capitol  Street,  NE.. 
Room  9306.  Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell.  Secretary, 
Telephone  (202)  208-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  docimients  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  944th  Meeting — 
September  25, 1991,  Regular  Meeting 
(lIMWajn.) 
CAH-1. 
Project  No.  618-027,  Alabama  Power 
Company 
CAH-2. 
Project  No.  2756-035,  Burlington  Electric 
Department  Winooski  One  Partnership 
CAH-3. 
Project  No.  5946-002,  Massachusetts  Hydro 
Associates 


CAH-4. 
Project  No.  10668-001,  Barbara  K. 
Londegran 
CAH-5. 

Project  No.  8121-003,  Warren  E  Nelson 
CAH-6. 

Omitted 
CAH-7. 

Omitted 
CAH-«. 
Project  No.  2114-020,  Public  Utility  District 
No.  2  of  Grant  County,  Washington 
CAH-9. 
Project  No.  2370-032,  Pennsylvania  Electric 
Company 
CAH-10. 

Project  No.  4238-003,  Racehorse  Company 
CAH-11. 
Project  No.  6901-001,  City  of  New 
Martinsville,  West  Virginia 
CAH-12. 
Project  Nos.  1962-012  and  1988-018,  Pacific 
Gas  and  Electric  Company  and 
Sacramento  Municipal  Utility  District, 
the  Northern  California  Power  Agency, 
and  the  Cities  of  Anaheim,  Azusa, 
Banning,  Colton,  and  Riverside 
California 
CAH-13. 

Project  No.  9156-003,  Silver  Star  Hydro  Ltd. 
CAH-14. 
Project  No.  11007-001,  Sullivan  Island 

Associates 
Project  No.  11024-001,  Robert  and  Barbara 
■  Sullivan 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER91-562-00a  Virginia  Electric 
and  Power  Company 

CAEr-Z 

Docket  Nos.  ER91-565-000  and  ER91-566- 
000,  New  England  Power  Company 
CAE-3. 
Docket  No.  ER91-357-000,  Kansas  Power 
and  Light  Company 
CAE-4. 
Docket  No.  EL91-46-000,  Madison  Gas  and 

Electric  Company 
Docket  No.  ER91-563-000,  Madison  Gas 
and  Electric  Company  and  Wisconsin 
Public  Service  Corporation 
CAE-5. 

Omitted 
CAE-6. 

Omitted 
CAE-7. 
Docket  Nos.  EC91-9-001,  EL91-22-001  and 
ES91-21-001,  UtiliCorp  United  Inc.  and 
Centel  Corporation 
CAE-«. 
Docket  No.  EL91-28-000.  North  Carolina 
Electric  Membership  Corporation  and 
Brunswick  Electric  Membership 
Corporation  v.  Carolina  Power  &  Light 
Company 
Docket  No.  EL91-M-00a  Carolina  Power  & 
Light  Company 
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CAE-9. 
Docket  No.  EL81-27-000.  American 
Municipal  Power-Ohio,  Inc.  v.  Dayton 
Power  and  Light  Company 
CAE-ia 
Docket  No.  ER90-289-003.  Central  Power 

and  Light  Company 
Docket  No.  EL90-36-000.  Public  Utilities 
Board  of  the  City  of  Brownsville,  Texas, 
et  al.  V.  Central  Power  and  Light 
Company 
CAE-11. 
Docket  No.  ER9O-315-00a  Duke  Power 
Company 
CAE-12. 
Docket  Na  ER91-49-00a  Citizens  for  Clean 
Air  and  Reclaiming  our  Environment  v. 
Newbay  Corporation 
Consent  Agenda — Oil  and  Gas 
CAG-l. 
Docket  No.  RP91-215-000  and  RP81-217- 
000,  Transwestem  Pipeline  Company 
CAG-2. 
Docket  No.  RP91-214-000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-3. 
Docket  No.  RP91-207-000,  Ringwood 
Gathering  Company 
CAC-4. 
Docket  Nos.  TA91-1-24-000. 001, 002  and 
003,  Equitrans.  Inc. 
CAG-5. 
Docket  Nos.  TA92-1-32-O00  and  001, 
Colorado  Interstate  Gas  Company 
CAG-e. 
Docket  Nos.  TA92-1-11-000  and  001, 
United  Gas  Pipe  Line  Company 
CAG-7. 
Docket  No.  TA91-2-15-000.  Mid  Louisiana 
Gas  Company 
CAG-8. 
Docket  Nos.  TM92-2-57-O00  and  001. 
Northwest  Pipeline  Corporation 
CAG-9. 
Docket  No.  TMg2-l-3a-000.  El  Paso 
Natural  Gas  Company 
CAG-10. 
Docket  No.  TQ91-7-5&-O00.  Northern 
Natural  Gas  Company 
CAG-11. 
Docket  Na  TQ91-5-34-00a  Florida  Gas 
Transmission  Company 
CAG-IZ 
Docket  No.  TM91-3-2-002,  East  Tennessee 
Natural  Gas  Company 
CAG-13. 
Docket  No.  TQ91-6-59-003r  Northern 
Natural  Gas  Company 
CAG-14. 
Docket  Nos.  RP91-29-0a6  and  OOa, 
Tennessee  Gas  Pipeline  Company 
CAG-15. 
Docket  Nos.  GT91-19-000  and  001, 
Wiliiston  Basin  Interstate  Pipeline 
Company 
CAG-16. 
Docket  No.  RP91-212-000,  Stingray  Pipeline 
Company 
CAG-17. 
Docket  No.  RP91-216-O0a  ANR  Pipeline 
Company 
CAG-ie. 
Docket  No.  RP91-211-00a  Natural  Gw 
Pipeline  Company  of  America 

CAC-ia 

Omitted 


CAG-20. 

Docket  No.  RP91-150-001,  Northwest 
Pipeline  Corporation 
CAG-Zl. 

Docket  No.  RP91-02-OO1.  Colorado 
Interstate  Gas  Company 
CAG-22. 

Docket  Nos.  RPgi-128-000,  001.  CP9i-ieee- 
000,  CP91-1670-000,  CP91-167t-00a 
CP91-1672-000  and  CP91-167a-O0a 
United  Gas  Pipe  Line  Company 
CAG-23. 

Docket  No.  RP91-09-00a  Northern  Border 
Pipefine  Company 
CAG-24. 

Docket  Nos.  RP91-ie7-004  and  CP91-M8- 
002,  Florida  Gas  Transmission  Company 
CAG-25. 

Docket  Nos.  RP85-20a-00e.  RPe6-203-005. 
RP85-202-005,  RP88-262-014.  et  al.. 
RP88-88-009.  RP82-58-028.  eL  al..  TAB*- 
1-28-011,  et  al..  TA8&-1-28-011,  TA85-a- 
28-002.  TA85-»-28-006,  TA88-2-28-006. 
TA88-3-28-006,  TQ89-2-28-004,  TA81-1- 
28-004  and  TM91-28-001.  Panhandle 
Eastern  Pipe  Line  Corporation 

Docket  No.  C5e6^59fr-005,  Trunkline  Gas 
Company 
CAG-28. 

Docket  Nos.  PR91-52-004,  RP91-53-005, 
RP9O-178-002.  TM90-1 4-28-004,  RP8»- 
134-006,  RP89-125-004,  RP89-10-006, 
RP8&-8-009.  RP88-2e2-015,  et  at.,  RP88- 
241-010,  RP88-24O-00a  RP87-103-101, 
TM91-5-28-001,  TM91-4-28-001,  TM91- 
3-28-004.  TM91-2-28-004,  TM90-10-28- 

002.  TM9O-13-28-003,  TM90-12-2&-O03, 
TM90-11-28-002.  TM90-8-28-004,  TM90- 
7-28-005,  TM90-5-28-002.  TM9(>-4-28- 

003,  TM90-14-28-003,  RPB9-227-003, 
TM90-2-28-003,  TM90-6-28-002.  RP8»- 
232-003,  RP89-185-007,  RP80-1 34-006, 
RP89-125-004,  RP89-10-001,  RP8&-fr-001. 
RP8&-241-001  and  RP88-240-001, 
Panhandle  Eastern  Pipe  Line  Company 

CAG-27. 
Docket  Nos.  RP91-68-008  and  010.  Penn- 
York  Energy  Corporation 
CAG-28. 
Docket  Nos.  RP91-82-005  and  RP90-108- 
103,  Columbia  Gas  Transmission 
Corporation 
Docket  No.  RP90-107-011,  Columbia  Gulf 
Transmission  Company 
CAG-29. 
Docket  No.  RP81-188-001,  El  Paso  Nahiral 
Gas  Company 
CAG-30. 
Docket  No.  TA91-1-86-001.  Pacific  Gas 
Transmission  Company 
CAG-31. 
Docket  No.  TA91-1-29-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-32. 
Docket  No.  RPgi-51-00&  CNG 
Transmission  Corporation 
CAG-33. 
Docket  No.  RP91-181-001.  Northern 
Natural  Gas  Company 
CAG-34. 
Docket  No.  RP87-62-012. 013  and  RPBfr- 
148-OOB,  Pacific  Gas  Transmission 
Company 
CAG-35. 
Docket  Na  8P91-e&-<»5.  Atkla  Energy 
Resources,  a  Division  of  Arkla.  lac 


CAG-38. 
Docket  Not.  RPS8-35-012.  RFfl8-36-010  and 
RP88-33-01C  Midwestern  Gas 

Transmission  Company 
CAG-37. 
Docket  No.  RP91-177-002.  Wyoming 
Interstate  Company,  Ltd 
CAG-3a 
Docket  Nos.  RP91-119-001  and  RP9O-110- 
008,  Texas  Eastern  Transmission 
Corporation 
CAG-39. 
Docket  No.  RP91-132-001,  Colorado 
Interstate  Gas  Company 
CAG-40. 
Docket  No.  RP91-ie6-002,  Northwest 
Pipeline  Corporation 
CAG-41. 

Omitted. 
CAG-42. 
Docket  Nos.  TM91-e-21-001.  TM91-10-21- 
001,  RP91-e0-003,  RP91-41-003,  006  and 
(X)7,  Columbia  Gas  Transmission 
Corporation 
CAG-43. 
Docket  No.  CP68-2S<M)0S.  Ozark  Gas 
Transmission  System 
CAG-44. 
Docket  Nos.  RP88-93-000  and  RP88-40-000 
(Phase  II  Remand),  Questar  Pipeline 
Company 
CAG-45. 
Docket  Nos.  RP91-176-000  and  RP89-48- 
014,  Transwestem  Pipeline  Company 
CAG-4e. 
Docket  Nos.  RP87-62-000.  RP86-148-000 
and  RP90-109-00a  Pacific  Gas 
Transmission  Company 
CAG-47. 
Docket  No.  PR91-17-00a  TEX/CON  Gas 
Pipeline  Company 
CAG-^S. 
Docket  No.  PR91-18-000.  Aquila  Gas 
Systems  Corporation 
CAG-49. 
Docket  No.  PRBl-11-OOa  Red  River 
Pipeline  Corporation 
CAG-5a 
Docket  No.  RP9O-110-000.  Trunkline  LNG 
Company 
CAG-51. 
Docket  No.  RP90-111-011.  East  Tennessee 
Natural  Gas  Company 
CAG-S2. 
Docket  No.  RM89-16-004.  Order 
Implementing  the  Natural  Gas  Wellhead 
Decontrol  Act  of  1988 

CAG-S3. 
Docket  No.  RI88-30-055.  Phillips  66  Natural 
Gas  Company 
CAG-54. 
Docket  No.  GP91-2-001.  Natural  Gas 
Pipeline  Company  of  America 

CAG-55. 
Docket  No.  CP90-644-002,  Columbia  Gas 
Transmission  Corporation  and 
Commonwealth  Gas  Pipeline 
Corporation 
CAG-S6. 
Docket  Nos.  CP89-48<W)08  and  CP90-l-tia, 
Pacific  Gas  Transmission  Company 

CAG-57. 
Docket  No.  CP9(V-221 4-002.  El  Paso  Natural 
Gas  Company 
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rAG-58. 
Docket  Nos.  CP8  J-661-007  and  CP8a-187- 
007.  Algonquir  Gas  Transmission 
Company 

CAG-59. 
Docket  Nos.  CPl  172-OOZ  CP90-1 373-002, 
CP90-1374-002  and  CP90-1 375-002. 
Altamont  Gas  Transmission  Company 
CAG-60. 
Docket  No.  CP91  -433-001,  Tennessee  Gas 
Pipeline  Comp  iny 
rAG-«l. 
Docket  No.  CP91  -251»-001,  Columbia  Gulf 
Transmission  I  Company  and  Arkla 
Energy  Resour  :es,  a  Division  of  Arkla, 
Inc. 
Docket  No.  CP91  -2521-001,  Tennessee  Gas 
Pipeline  Comp  my.  Columbia  Gulf 
Transmission  Company,  Arkla  Energy 
Resources,  a  D  vision  of  Arkla,  Inc..  and 
Mississippi  Ri>  er  Transmission 
Corporation 
CAG-62. 
Docket  No.  CPOO  -2294-002,  Transwestem 
Pipeline  Comp  iny 
CAG-63. 

Omitted 
CAG-64. 
Docket  No.  CP79  -389-015,  Transcontinental 
Gas  Pipe  Corp(  ration 
CAG-65. 
Docket  No.  CP91-  716-001,  Tennessee  Gas 
Pipeline  Comp*  my 
CAG-66. 
Docket  No.  CP89  1684-002,  Steuben  Gas 

Storage  Compa  ny 
Docket  No.  CP90- 177-002.  CNG 

Transmission  ( Corporation 
Docket  No.  CP90-  685-002,  Transcontinental 
Gas  Pipe  Line  ( Corporation 
CAG-67. 
Docket  Nos.  CP8)  -712-001  and  003.  CNG 

Transmission  Corporation 
Docket  No.  CP9O+189-0O1.  CNG 
Transmission  Corporation  and  Texas 
Eastern  Transmission  Corporation 
CAG-68. 
Docket  No.  CP89-  634-008.  Iroquois  Gas 

Transmission  System,  LP. 
Docket  Nos.  CP8$  -629-000  and  001, 
Tennessee  Gas  Pipeline  Company 
CAG-69. 
Docket  No.  CP89-  93-007.  Williams  Natural 
Gas  Company 
CAG-70. 
Docket  No.  CP91-  2782-000.  Algonquin  Gas 
Transmission  (  bmpany 
CAG-71. 
Docket  No.  CP91-  2324-OOa  Tennessee  Gas 
Pipeline  Comp<  ny 
CAG-72. 
Docket  Nos.  CPd-2a52-000  and  CP91- 
2855-000.  Willitton  Basin  Interstate 
Pipeline  Compi  ny 
CAG-73. 
Docket  No.  CP91 42834-000.  Colorado 
Interstate  Gas  <  Company 
CAG-74. 
Docket  No.  CP9l4282O-O0a  Florida  Gas 
Transmission  ( Company 
CAG-75. 
Docket  No.  CP9l42802-000,  Columbia  Gulf 
Transmission  ( Company 
CAG-76. 
Docket  No.  Cl90-^8-000,  New  England 


Power  Company  and  the  Narragansett 
Electric  Company 
CAG-77. 
Docket  No.  CI91-52-000.  Providence  Gas 
Company  and  Prov  Energy  Investments, 
Ltd. 
Docket  No.  CI91-28-000,  Northern 

Minnesota  Utilities 
Docket  No.  CI91-75-000,  Peoples  Natural 
Gas  Company,  Division  of  UtiliCorp 
United  Inc. 
Docket  No.  CI91-78-000,  Gulf  States 

Pipeline  Corporation 
Docket  No.  CI91-79-000,  Transok,  Inc. 
CAG-78. 
Docket  No.  CI91-33-00a  IMC  Fuel 

Services,  Inc. 
Docket  No.  CI91-35-000.  Connecticut 
Natural  Gas  Corporation 
CAG-79. 
Docket  No.  CP90-959-0C0,  Distrigas  of 
Massachusetts  Corporation 
CAG-flO. 
Docket  No.  CP91-2097-000,  Questsr 
Pipeline  Company 
CAG-81. 
Docket  No.  CP91-1798-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-82. 
Docket  No.  CP91-1253-000,  WestGas 
Interstate,  Inc. 
CAG-83. 
Docket  No.  CP91-38-001.  Algonquin  Gas 
Transmission  Company 
CAG-84. 
Docket  No.  CP91-2086-000,  Florida  Gas 
Transmission  Company 
CAG-85. 
Docket  No.  CP91-1052-00a  Mississippi 
River  Transmission  Corporation 
CAC-88. 
Docket  No.  CP91-2778-O0a  Valero 
Transmission,  LP. 
CAG-87. 
Docket  No.  RP91-107-004.  Williams 
Natural  Gas  Company 
CAG-88. 
Docket  No.  RP85-202-005.  Trunkline  Gas 
Company 
CAG-89. 

Omitted 
CAG-90. 
Docket  No.  RP91-189-001,  Midwestern  Gas 
Transmission  Company 
CAG-91. 
Docket  No.  CP91-243O-O0a  Tennessee  Gas 
Pipeline  Company 
CAG-92. 
Docket  Nos.  CP89-1-009  and  CP89-2-006, 
Mojave  Pipeline  Company 
Hydro  Agenda 

H-1. 

Omitted 

Electric  Agenda 

B-1. 

Reserved 
Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  Nos.  TA85-3-29-033,  TA86-1-29- 
011.  TA85-1-29-018,  TA86-5-29-012, 
RP83-137-031  and  CP85-190-028, 
Transcontinental  Gas  Pipe  Line 
Corporation.  Order  on  rehearing. 


PR-2. 
Docket  Nos.  RP91-170-000,  001,  RP87-71- 
005  and  RP88-182-005.  Gas  Research 
Institute.  Order  on  1992  Tiling  and 
remand. 

//.  Producer  Matters 

PF-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 
Docket  No.  CP88-570-006,  Mobile  Bay 

Pipeline  Projects 
Docket  No.  CP87-415-004.  Florida  Gas 

Transmission  Company  and  Southern 

Natural  Gas  Company 
Docket  No.  CP88-437-002.  Tennpoipp  Gas 

Pipeline  Company 
Docket  No.  CP89-464-003.  Florida  Gas 

Transmission  Company,  Southern 

Natural  Gas  Company  and  Tennessee 

Gas  Pipeline  Company 
Docket  No.  CP89-511-002.  Texas  Eastern 

Transmission  Corporation  and  ANR 

Pipeline  Company 
Docket  No.  CP89-512-002,  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CP89-513-002  and  CP89-517- 

002,  Southern  Natural  Gas  Company 
Docket  No.  CP89-523-002,  Transcontinental 

Gas  Pipeline  Corporation,  Florida  Gas 

Transmission  Company,  Tennessee  Gas 

Pipeline  Compiany,  Texas  Eastern 

Transmission  Corporation  and  ANR 

Pipeline  Company 
Docket  No.  CP89-522-003.  Transcontinental 

Gas  Pipe  Line  Corporation,  Florida  Gas 

Transmission  Company,  .Tennessee  Gas 

Pipeline  Company  and  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP88-474-002,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CI91-16-001,  Shell  Gas  Pipeline 

Company.  Order  on  rehearing  and 

clarification. 
PC-2. 
Docket  No.  CP91-1 11 1-000,  Algonquin  Gas 

Transmission  Company.  Order  on 

application  to  construct  facilities. 
PC-3. 
Docket  Nos.  CP91-2677-000.  CP89-634-000 

and  001,  Iroquois  Gas  Transmission 

System,  LP. 
Docket  Nos  CP89-629-000.  OOl.  002,  005. 

CP89-639-000,  001  and  002,  Tennessee 

Gas  Pipeline  Company 
Docket  Nos.  CP89-661-000,  001  and  004, 

Algonquin  Gas  Transmission  Company. 

Order  on  construction  of  Phase  II. 
PC-*. 
Docket  No.  CP91-231 5-000,  Boston  Gas 

Company.  Order  on  request  for 

declaratory  order  on  jurisdiction. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  91-23000  Filed  9-19-91:  4:04  pm] 
BHXINO  CODE  «717-01-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

September  19, 1991. 

FCC  To  Hold  Open  Commission  Meeting 
Thursday,  September  28. 1991 
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The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  September  26. 1991.  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
Room  856,  at  1919  M  Street.  N.W.. 
Washington.  D.C. 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — Title:  Policies  and 
Rules  Concerning  Interstate  900 
Telecommunications  Services  (CC  Docket 
No.  91-65).  Summary:  The  Commission  will 
consider  adoption  of  a  Report  and  Order 
concerning  regulations  on  interstate  900 
and  other  interstate  pay-per-call  services. 

2 — Common  Carrier — ^Title:  In  re  Rules  and 
Pohcies  Regarding  Calling  Number 
Identification  Service  (RM-7397). 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed  Rule 
Making  to  establish  federal  policies  and 
rules  concerning  interstate  calling  number 
identification  service  (caller  ID). 

3 — Common  Carrier — Title:  Amendment  of 
Parts  21, 43, 74. 78,  and  94  of  the 
Commission's  Rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz  Bands 
Affecting:  Private  Operational-Fixed 
Microwave  Service,  Multipoint  Distribution 
Service,  Multichannel  Multipoint 
Distribution  Service,  Instructional 
Television  Fixed  Service,  and  Cable 
Television  Relay  Service  (GEN  Docket  Nos. 
90-54  and  80-113).  Summary:  The 
Commission  will  consider  adoption  of  an 
Order  on  Reconsideration  for  the  Report 
and  Order  concerning  the  rules  affecting 
"wireless  cable"  services. 

4 — Mass  Media — Title:  Amendment  of  Parts 
21,  43,  74,  78,  and  94  of  the  Commission's 
Rules  Governing  Use  of  the  Frequencies  in 
the  2.1  and  2.5  GHz  Bands  (GEN  Docket 
No.  90-54).  Summary:  The  Commission  will 
consider  adoption  of  a  Second  Report  and 
Order  on  whether  to  revise  and  conform 
rules  governing  MDS,  OFS,  and  ITFS, 
which  affect  "wireless  cable"  services. 

5 — Mass  Media— Title:  Amendment  of  Part  73 
of  the  Commission's  Rules  Regarding  AM 
Broadcast  Technical  Assignment  Criteria 
(MM  Docket  No.  87-287).  Summary:  The 
Commission  will  consiHer  adoption  of  a 
Report  and  Order  concerning  AM  technical 
and  legal  requirements  and  the  expanded 
AM  band. 

6 — General  Counsel — ^Title:  Use  of 
Alternative  Dispute  Resolution  Procedures 
in  Commission  Proceedings  and 
Proceedings  in  which  the  Commission  is  a 
Party  (GC  Docket  No.  91-119).  Summary: 
The  Commission  will  consider  adoption  of 
an  Initial  Policy  Statement  and  Order  that 
examines  the  use  of  Alternative  Dispute 
Resolution  Procedures. 


7— Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Section  2.106  of  the 
Commission's  Rules  to  Allocate  Spectrum 
to  the  Fixed-Satellite  Service  and  the 
Mobile-Satellite  Service  for  Low-Earth 
Orbit  Satellites  (RM's  7334,  7399  &  7612). 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed  Rule 
Making  concerning  the  allocation  of 
spectrum  in  the  VHF/UHF  bands  for  a  low- 
earth  orbit  satellite  system. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning  this 
meeting  may  he  obtained  from  Steve  Svab. 
Office  of  Public  Affairs,  telephone  numtier 
(202)  632-5050. 

Federal  Communications  Commission. 
Issued:  September  19, 1991. 

Donna  R.  S«aicy, 

Secretary. 

[FR  Doc.  91-22988  Filed  9-19-01;  3:15  pm] 

MLUNO  CODE  t71«-01-M 

RESOLUTION  TRUST  CORPORA-PON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  3:58  p.m.  on  Tuesday.  September  17. 
1991,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  (1)  The  resolution  of  failed 
thrift  institutions;  (2)  the  early 
termination  of  assistance  agreements 
and  prepaying  promissory  notes;  (3)  sale 
of  assets;  (4)  contracting  matters;  and  (5) 
litigation. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC. 
Hope.  Jr.  (Appointive),  and  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  and  concurred  in  by 
Chairman  L  William  Seidman.  Vice 
Chairman  Andrew  C.  Hove.  Jr..  and 
Director  T.  Timothy  Ryan.  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 


considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B).  and  {c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550 17th 
Street.  NW..  Washington.  DC. 

Dated:  September  18, 1991. 
Resolution  Trust  Corporation. 
|ohn  M.  Buckley,  Jr., 
Executive  Secretary. 
[FR  Doc.  91-22920  Filed  &-18-81: 4:21  pm] 

MJJNQ  CODE  •714-01-M 

RESOUmON  TRUST  CORPORATKMI 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  following  the  FDIC  open  session 
that  begins  at  2K)0  p.m.  on  Tuesday. 
September  24. 1991  to  consider  the 
following  matters: 

Summary  Agenda 

A.  Memorandum  re:  Disposition  of  minutes  of 
previous  meetings. 

Discussion  Agenda 

A.  Memorandum  re:  Final  policy  regarding 

resolution  of  minority  depository 
institutions. 

B.  Memorandum  re:  Proposed  regulations 

restricting  the  purchase  of  assets  from 
RTC. 

C.  Memorandum  re:  Delegation  of  Authority 

to  Execute  Contracts. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW., 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr..  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  416-7282. 

Dated:  September  18. 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley.  |r.. 
Executive  Secretary. 
(FR  Doc.  91-22922  Filed  9-18-91;  4:34  pmj 

MLUNQ  COOK  •714-01-M 


J 


MofMtoy 
September  23,  1991 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  261  and  266 
Hazardous  Waste  Management  System; 
Identification  and  Listing  of  Hazardous 
Waste;  Used  Oil;  Supplemental  Notice  of 
Proposed  Rulemalcing 
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ENVIRONMENTtAL  PROTECTION 
AGENCY 

40  CFR  Parts  2<1  and  266 
IFRL-3974-4;  EPA/OSW-FR-91-0231 

Hazardous  Wasite  Management 
System;  General;  Identification  and 
Listing  of  Hazaidous  Waste;  Used  Oil 

agency:  U.S.  Ei^rironmental  Protection 

Agency. 

ACTION:  Supplen  lental  notice  of 

proposed  rulem<  king. 


summary:  This  i  totice  announces  the 
availability  of  additional  data  on  the 
composition  of  i|sed  oil  and  used  oil 
residuals.  EPA  Will  consider  the  new 
data  in  making  i  s  Hnal  decision 
whether  or  not  I  >  list  some  or  all  used 
oils  as  hazardou  9  waste,  as  proposed  in 
November,  1985^  Also,  based  on  a 
portion  of  the  new  data,  EPA  is  today 
Considering  amending  its  regulations 
under  the  Resou'ce  Conservation  and 
Recovery  Act  (RCRA)  by  listing  as 
hazardous  four  \  wastes  from  the 
reprocessing  anc  re-refining  of  used  oil. 
Finally,  today's  i  lotice  provides 
additional  infon  lation  on  the  proposed 
used  oil  manage  nent  standards  for 
recycled  oil  undi  r  section  3014  of  RCRA. 
Public  comment  s  requested  on  the 
proposed  used  o  Is  and  residuals  to  be 
listed  as  hazardi  us,  on  a  number  of 
specific  aspects  )f  the  newly  available 
data,  on  specific  aspects  of  the  Agency's 
approach  for  used  oil  management 
standards,  and  a  n  several  aspects  of  the 
hazardous  waste  identification  program 
as  related  to  use  i  oil. 
DATES:  Commer.is  will  be  accepted  until 
November  7, 1991. 

ADDRESSES:  The  public  must  send  an 
original  and  twoicopies  of  their 
comments  to  EPA  RCRA  Docket  (OS- 
305),  U.S.  Envirojimental  Protection 
Agency,  401  M  Street,  SW..  Washington. 
DC  20460.  Place  jhe  Docket  Number  F- 
91-UOLP-FFFFF[on  your  comments. 

The  EPA  RCRA  Docket  is  located  in 
room  2427,  401  M  Street  SW.. 


Washington,  DC 
open  from  9  a.m 


20460.  The  docket  is 
to  4  p.m.,  Monday 


through  Friday, « xcept  for  Federal 
holidays.  The  pu  )lic  must  make  an 
appointment  to  rfeview  docket  materials 
by  calhng  (202)  2feo-fl327.  The  docket 
numbers  F-flS-Up-FFFFF  and  F-91 
ULOP-FFFFF  ar^available  for  the 
public  review.  T^e  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docurtent  at  no  cost. 
Additional  copies  cost  $.20  per  page. 
FOR  FURTHER  INFpRMATION  CONTACT: 
For  general  information  contact  the 
RCRA  Hotline.  C  ffice  of  Solid  Waste. 


IMI 


U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460;  Telephone  800-424-9346  (toll  free) 
or  703-920-9810  locally.  To  obtain 
copies  of  the  supplemental  proposal, 
contact  EPA  RCRA  Docket,  at  202-260- 
9327  or  Regulatory  Development  Branch 
at  202-260-8551.  If  no  answer,  please 
leave  your  name  and  address  to  receive 
a  copy  of  the  supplemental  proposal. 

For  information  on  specific  aspects  of 
this  rule,  contact  Ms.  Rajni  D.  Joglekar, 
U.S.  EPA.  401  M  Street,  SW., 
Washington.  DC  20460,  Telephone  (202) 
260-3516. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Regulation  of  Hazardous  Waste 

B.  Used  Oil  Recycling  Act 

C.  Hazardous  and  Solid  Waste 
Amendments 

D.  Decision  Not  to  List  Recycled  Used  Oil 

E.  Recent  Agency  Activities 

F.  Purpose  of  Today's  Notice 

II.  Incentives  for  Promoting  the  Collection 

and  Recycling  of  Do-Il-Yourselfer- 
Generated  Used  Oil  and  Used  Oil . 
Procurement  Activity 

A.  DIY-Generated  Used  Oil 

1.  Acceptance  of  DIY  Used  Oil  and  Oil 
Filters  by  Used  Oil  Generators  and 
Retailers 

2.  Acceptance  of  DIY  Oil  by  Used  Oil 
Recyclers,  Re-refiners,  and  Refmers 

3.  Target  System  for  Lube  Oil  Producers 

4.  Used  Oil  Credit  System 

5.  Deposit-Refund  System  for  Used  Oil 

B.  Used  Oil  Procurement  Activity 

III.  Used  Oil  Identification  and 

Characterization 

A.  Used  Oils  to  be  Evaluated  At  The  Point 
Of  Generation 

B.  Data  Collection 

C.  Point  of  Generation  Data 

1.  Stratified  Random  Sampling  Plan 

2.  Analytical  Approaches  Used 

3.  New  Methods  Under  Consideration  for 
Used  Oil 

4.  Commenter  Submitted  Analytical  Data 

5.  Results 

a.  Compositional  Analysis 

b.  Toxicity  Characteristic  Analysis 

D.  Used  Oil  Stratification  Based  on 
Hazardousness  and  Listing  Options 

1.  Listing  Options  Overview 

2.  Analysis  of  New  Options 

IV.  Oily  Wastewaters 

V.  Used  Oil  Mixtures  To  Be  Evaluated 

A.  Mixtures  of  All  Used  Oils  and 
Hazardous  Waste 

B.  Mixtures  of  Listed  Used  Oil  and  Other 
Materials 

1.  Applicability  To  Listed  and 
Characteristic  Used  Oils 

2.  Applicability  of  the  Mixture  Rule  to 
Specific  Solid  Wastes 

a.  Industrial  Wipers 

b.  Sorptive  Minerals 

C.  Oil  Filters 

D.  Mixtures  of  Small  Quantities  of  Listed 
Used  Oil  and  Solid  Waste 

E.  Mixtures  of  Non-listed,  Hazardous  Used 
Oil  and  Solid  Waste 

1.  Shock  Absorbers 


2.  Request  for  Comment  on  Other  Mixtures 
VL  Derived-Prom  Rule 

A.  Applicability  to  Used  Oil  Fuel  Residuals 

1.  Residuals  From  Burning  O^- 
Specification  and  Specification  Used  Oil 
Fuel 

2.  Co-firing  Specification  Used  Oil  Fuel 
With  Fossil  Fuels  or  Virgin  Fuel  Oils 

B.  Applicability  to  Used  Oil  Reintroduced 
in  Petroleum  Refmery  Processes 

VII.  Re-processing  and  Re-refming  Residuals 

A.  Residuals  as  Related  to  Used  Oil 

B.  Re-refming  and  Reprocessing  Waste 
Streams 

C.  Re-refining  and  Reprocessing  Data 
Availability 

D.  Listing  of  Residuals 

1.  Constituents  of  Concern 

2.  Fate  and  Transport  of  Toxic  Constituents 
in  the  Environment 

3.  Potential  for  Environmental  Hazard 

VIII.  The  Agency's  General  Approach  to 
Used  Oil  Management  Standards 

A.  Potential  Hazards  of  Used  Oil 

B.  The  Basic  Approach 

1.  Some  level  of  control  may  be  necessary 
for  all  used  oils,  whether  they  are 
identified  as  hazardous  or  not. 

2.  Used  oil  handlers  should  be  regulated 
under  one  set  of  management  standards 
to  the  extent  possible. 

3.  Used  oil  standards  should  be  developed 
and  applied  in  a  manner  that  allows  for 
full  consideration  of  recycling  impacts. 

C.  Phased  Regulatory  Approach 

D.  S  3014(a)  Used  Oil  Management 
Standards  Based  on  a  Presumption  of 
Recycling 

1.  Use  of  §  3014(a]  Standards  to  Control 
Used  Oil  Management 

2.  Basis  for  Presumption 

3.  Rebuttal  of  Recycling  Presumption 

E.  Controls  on  the  Disposal  of  Used  Oil 

1.  Demonstration  Before  Disposal 

a.  Testing  for  Hazardousness 

b.  Control  of  Nunhazardous  Used  Oil 
Disposal 

2.  Disposal  Guidelines 

3.  Banning  All  Used  Oil  Disposal  on  Land 

F.  Other  General  Changes  From  the  1985 
Proposed  Rule 

1.  Modification  of  Current  Exemption  for 
Characteristic  Used  Oil  To  Be  Recycled 

2.  Application  of  the  1,000  ppm  Halogen 
Rebuttable  Presumption  to  All  Used  Oils 

3.  Options  for  Regulation  of  Used  Oil 
Generators 

4.  Dust  Suppression/Road  Oiling 

6.  Proposed  Exemption  for  Primary  Oil 
Refiners 

6.  Underground  Storage  Tanks 

7.  Applicability  of  SPCC  Requirements 

8.  Accumulation  Limit  for  Used  Oil  Storage 

IX.  Other  Specific  Phase  I  Management 

Standards 
A.  Applicability 
.    1.  Rebuttable  {^sumption 

2.  Mixtures  of  Used  Oil  and  Absort>eiit 
Materials 

3.  Reclamation  of  Used  Oils  Containing 
CFCs 

4.  Oil/Water  Mixtures 

5.  Used  Oil  Filters 

S.  Used  Oil  Used  as  a  Fuel  in  Incinerators 
and  Municipal  Solid  Waste  Combustors 
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B.  Ganerstor  Requirement* 

1.  Storage  ia  Container*  and  Taaks 

a.  Stonif  e  in  Conlainen 

b.  Storage  in  Aboveground  Tank* 

c.  Storage  in  Underground  Tanka 

2.  ReJease  Detection  and  Cleanup  Response 

a.  Detection  and  Cleanup  of  Releases  and 
Leaks  During  Storage  and  Transfer 

b.  Generator  Spill  Clean-up  Requirement! 
and  GERCLA  Uabtlity 

8.  Generator  Identification  (ID)  Numbers 

4.  Generator  Tracking  of  Used  Oil 
Shipments  Off-Site 

5.  Generator  Recordkeeping  and  R^porHng 
Requirements 

C  Transporter  Requirements 

1.  Transporter  Storage  Requirements 

a.  Storage  in  Container* 

b.  Storage  in  Aboveground  and 
Unde^round  Tanks 

2.  Transporter  Discharge  Cleanup 

3.  Transporter  Tracking  of  Used  Oil 

4.  Transporter  Recordkeeping  and 
Reporting  Requirements 

D.  Used  Oil  Recycling  Facilities 

1.  Recycier  Storage 

a.  Container  Storage 

b.  Aboveground  Tank  Storage 
c  Underground  Tank  Storage 

d.  Storage  in  Surface  Impoundments 

2.  Recycier  Tracking  of  Used  Oil 

3.  Recycier  Release  Response  and  Cleanup 

4.  Recycier  Closure  and  Financial 
Responsibility 

5.  Recycier  Recordkeeping  and  Reporting 
Requirements 

a.  Recordkeeping 

b.  Reporting 

6.  Analytical  Requirements 

7.  Recycier  Permits 

E.  Uaed  Oil  Marketer* 

F.  Burners  of  SpeciHcation  Used  Oil 

G.  Burners  of  Off-Specification  Used  Oil 

1.  Burner  Storage 

2.  Burner  Analysis  Requirements 

3.  Space  Heaters 

4.  Burner  Permitting  and  Corrective  Action 
H.  Facilities  Using  Distillation  Bottoms  or 

Baghouse  Dust  to  Produce  Asphalt 

Products 
I.  Road  Oilers 
|.  Disj)osal  Facilities 
X.  Economic  Impact  Screening  Analysis 

Pursuant  to  Executive  Order  12291 

A.  Scope  and  Approach  for  Impact 
Screening 

B.  Section  3014  Management  Standards  for 
Recycled  Used  Oil 

1.  Background  Assun^tions  and  Regulatory 
Options  Analyzed  for  Phase  I 
Management  Standards 

2.  Existing  (Baseline]  Regulations  and 
Practices  that  Limit  Incremental  Impacts 
of  Phase  1  Management  Standards      ^ 

3.  Summary  of  Potentially  Affected        *   . 
Activities  and  Facilities  Under  Phase  1 
Management  Standards  With  No  Small 
Business  Generator  Exemption 

4.  Summary  of  Potentially  Affected 
Facilities  Given  a  Small  Business 
Generator  Exemption 

C.  Listing  and  Related  and  Disposal 
Options 

1.  Ban  on  Road  OiQng 

2.  Ban  on  Land  Disposal 

3.  Listing  Processing  and  Re'-refinlng 
Rntdaals 


4.  KegMlatiM  iif  Uaed  Oil  OisHllatioii 
Bottoms 

a.  Option  I:  DiatiUation  Bottom*  Listed  as 
Hazardous  Waste 

b.  Option  11:  DistiHation  Bottom*  Regulated 
as  Recycled  Used  Oil 

S.  Residaials  Derived  From  Burning  Used  Oil 
D.  Summary  of  Cost  and  Economic  Impada 

1.  National  CoaU 

2.  Facility-  and  Sector-Specific  Cost* 
XL  Regulatory  Flexibility  Analysis 
XIL  Paperwork  Reduction  Act 
Appendix  A:  Status  of  Proposed  Provisions 

LBackinHind 

A  Regulation  of  Hazardous  Waste 

On  December  la.  1978,  EPA  inltUUy 
proposed  guideline*  and  regulations  for 
the  management  of  hazardou*  waste*  a* 
well  a*  specific  rule*  for  the 
identification  and  listing  of  hazardous 
wastes  iwder  Section  3001  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (43  FR  58M6).  At  that  time, 
EPA  proposed  to  list  waste  lubricating 
oil  and  waste  hydraulic  and  cutting  oil ' 
as  hazardous  wastes  on  the  basis  of 
their  toxicity.  In  addition,  the  Agency 
proposed  recycHng  regulations  to 
regulate  (1)  the  incineration  or  burning 
of  used  lubricating,  hydraulic, 
transformer,  transmission,  or  cutting  oil 
that  was  hazardous  and  (2)  the  use  of 
waste  oils  ia  a  manner  that  constituted 
disposal.* 

In  the  May  19. 1980  regulations  (45  FE 
33084),  EPA  decided  to  defer 
promulgation  of  the  recycling 
regulations  for  waste  oils  in  order  to 
consider  fully  whether  waste-  and  use- 
speciHc  standards  may  be  implemented 
in  lieu  of  imposing  the  full  set  of  subtitle 
C  regulation*  on  potentially  recoverable 
and  valuable  materials.  At  the  same 
time,  EPA  deferred  the  listing  of  waste 
oil  for  disposal  so  that  the  entire  waste 
oil  issue  could  be  addressed  at  one  time. 
Under  the  May  19, 1960  regulation, 
however,  any  waste  oil  exhibiting  one  of 
the  characteristics  of  hazardous  waste 
(ignitabillty,  corrosivity,  reactivity,  and 
toxicity)  that  was  disposed,  or 
accumulated,  stored,  or  treated  prior  to 
disposal,  became  regulated  as  a 
hazardous  waste  subject  to  all 
applicable  subtitle  C  regulations. 

B.  Used  OH  Recycling  Act 

la  an  effort  to  encourage  the  recycding 
of  used  oil  and,  in  recognition  of  the 


■  The  tenn  "waste  oil"  Include*  tiotfa  us«d  and 
unused  oils  tliat  may  no  longer  be  used  for  their 
original  purpose. 

*  "Use  In  a  manner  constituting  disposer*  mesns 
the-plaoement  of  hazardous  wstte  directly  onto  tiie 
land  in  a  manner  coastituUng  disposal  or  the  use  of 
the  solid  waste  to  produce  products  that  are  applied 
to  or  placed  on  the  land  or  are  otherwise  contalasd 
In  pr«>ducts  that  are  applied  to  or  placed  on  the  land 
(40CFR3S1JKCN1)). 


potential  hazards  poeed  by  its 
mismanagement.  Congress  passed  the 
U«ed  Oil  Recycling  Act  (UORA)  on 
October  15, 1980  (Pub.  L  96-483).  UORA 
defined  used  oil  as  "any  oil  which  has 
been  retmed  from  crude  oil,  used,  and  as 
a  result  of  such  tue,  contaminated  by 
physical  or  chemical  impurities.*'  Among 
other  provisions,  UORA  required  the 
Agency  to  make  a  determination  as  to 
the  hazardousness  of  used  oil  and  report 
the  findings  to  Congress  with  a  detailed 
statement  of  the  data  and  other 
information  upon  which  the 
determination  was  based,  in  addition, 
the  Agency  was  to  establish 
performance  standards  and  other 
requirements  under  section  7  of  UORA 
as  "may  be  necessary  to  protect  the 
public  health  and  the  environment  from 
hazards  associated  with  recycled  oil"  as 
long  as  such  regtdations  "do  not 
discourage  the  recovery  or  recycling  of 
used  oil."  These  provisions  are  now 
inclvded  in  section  3014  of  RCRA. 

In  January  1981,  EPA  submitted  to 
Congress  this  tised  oil  report  mandated 
by  section  8  of  the  UORA.*  In  the  report, 
EPA  indicated  its  intention  to  list  both 
used  and  untised  waste  oil  as  hazardous 
under  section  3001  of  RCRA  based  on 
the  presence  of  a  number  of  toxicants  in 
crude  or  refined  oil  [e.g.,  benzene. 
naphthalene,  and  phenols),  as  well  as 
the  presence  of  contantinants  in  used  oil 
as  •  result  of  tise  {e.g.,  lead,  chromium, 
and  cadmitim).  In  addition,  the  report 
cited  the  environmental  and  htmian 
health  threats  posed  by  these  waste  oils, 
including  the  potential  threat  of 
rendering  ground  water  unpotable 
through  contamination. 

C  Hazardous  and  Solid  Waste 
Amendments 

On  November  8, 1984.  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
were  signed  into  law.  in  addition  to 
many  other  requirements,  HSWA 
mandated  that  the  protection  of  human 
health  and  the  environment  was  to  be  of 
primary  concern  in  the  regulation  of 
hazardous  waste.  Specific  to  used  oil, 
the  Administrator  was  required  to 
"promulgate  regulations  *  *  *  as  may 
be  necessary  to  protect  human  health 
and  the  environment  from  hazards 
associated  with  recycled  oil.  In 
developing  such  regulations,  the 
Administrator  shall  conduct  an  analysis 
of  the  economic  impact  of  the 
regulations  on  the  oil  recycling  industry. 
The  Administrator  shall  ensure  that 
such  regulations  do  not  discourage  the 


»  Heporf  to  Congress:  Listing  erf  Watte  Ofl  as  a 
Hazsrdoui  Waste  Pursuant  to  secflen  tS)(2)-  ^b.  L. 
9b-t0ai  U.S.  EPA.  IflSl. 
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recovery  or  rec;  rcling  of  used  oil 
consistent  with  the  protection  of  human 
health  and  the  environment."  (Emphasis 
added  to  highlij  ht  HSWA  language 
amending  RCRA  section  3014(a]  (see 
section  242,  Pub.  L  98-616).)  This  altered 
EPA's  mandate  with  respect  to  the 
regulation  of  us  ;d  oil  by  requiring  that 
protection  of  human  health  and 
environment  be  a  prime  consideration, 
even  if  such  reg  ilation  may  tend  to 
discourage  the  i  ecovery  or  recycling  of 
used  oil. 

HSWA  requii  ed  EPA  to  propose 
whether  to  iden  :ify  or  list  used 
automobile  and  truck  crankcase  oil  by 
November  8, 19  15,  and  to  make  a  final 
determination  as  to  whether  to  identify 
or  list  any  or  all  used  oils  by  November 
8, 1986.  On  November  29, 1985  (50  FR 
49258).  EPA  probosed  to  Hst  all  used  oils 
as  hazardous  wiste,  including 
petroleum-deriv  ed  and  synthetic  oils, 
based  on  the  pn  isence  of  toxic 
constituents  at  fevels  of  concern  from 
adulteration  duiing  and  after  use.  Also 
on  November  29, 1985,  the  Agency 
proposed  manaj  ement  standards  for 
recycled  used  o  I  (50  FR  49212)  and 
issued  final  regi  lations,  incorporated  at 
40  CFR  part  266  subpart  E,  prohibiting 
the  burning  of  o  f-specification  used  oil  * 
in  non-industria  boilers  and  furnaces 
(50  FR  49164).  Marketers  of  used  oil  fuel 
and  industrial  b  jumers  of  o^- 
specification  fu<  I  are  required  to  notify 
EPA  of  their  act  vities  and  to  comply 
with  certain  not  ce  and  recordkeeping 
requirements.  U  ted  oils  that  meet  the 
fuel  oil  specifics  tion  are  exempt  from 
most  of  the  40  C  -R  part  266,  subpart  E 
regulations. 

On  March  10,  1986  (51  FR  8206),  the 
Agency  published  a  supplemental  notice 
requesting  comnents  on  additional 
aspects  of  the  pi  oposed  listing  of  used 
oil  as  hazardous  In  particular, 
commenters  to  t  le  November  29, 1965 
proposal  sugges  ed  that  EPA  consider  a 
regulatory  optio^i  of  only  listing  used  oil 
as  a  hazardous  waste  when  disposed, 
while  promulgating  special  management 
standards  for  us  ed  oil  that  is  recycled. 
The  supplement  il  notice  also  contained 
a  request  for  coipments  on  additional 
the  "mixture  rule"  (40 
ii)),  on  test  methods  for 
determining  hah  igen  levels  in  used  oils, 
and  on  new  dat(  on  the  composition  of 
used  oil  and  use  i  oil  processing 
residuals. 


issues  related  to 
CFR  261.3(a)(2)( 


*  Used  Oil  that  exi 
specification  levels 
specification"  used 
Arsenic — S  ppm.  Ca<tin 
ppm.  Lead — 100  ppm 
Total  Halogens— 4JX  0 


IMI 


I  eeds  any  of  the  following 

considered  to  be  "off- 
under  40  CFR  266.40(e): 
ium — 2  ppm.  Chromium — 10 

Flash  Point — 100  'F  minimum, 
ppm. 


loll 


D.  Decision  Not  to  List  Recycled  Used 

on 

On  November  19, 1986,  EPA  issued  a 
decision  not  to  list  as  a  hazardous  waste 
used  oil  that  is  being  recycled  (51  FR 
41900).  At  that  time,  it  was  the  Agency's 
belief  that  the  stigmatic  effects 
associated  with  a  hazardous  waste 
listing  might  discourage  recycling  of 
used  oil,  thereby  resulting  in  increased 
disposal  of  used  oil  in  uncontrolled 
manners.  EPA  stated  that  several 
residues,  waste  waters,  and  sludges 
associated  with  the  recycling  of  used  oil 
may  be  evaluated  to  determine  if  a 
hazardous  waste  listing  was  necessary, 
even  if  used  oil  was  not  listed.  EPA  also 
outlined  a  plan  that  included  making  the 
determination  whether  to  list  used  oil 
being  disposed  as  hazardous  waste  and 
promulgation  of  special  management 
standards  for  recycled  oil. 

EPA's  decision  not  to  Hst  used  oil  as  a 
hazardous  waste  based  on  the  potential 
stigmatic  effects  was  challenged  by  the 
Hazardous  Waste  Treatment  Council, 
the  Association  of  Petroleum  Re- 
reHners,  and  the  Natural  Resources 
Defense  Council.  The  petitioners 
claimed  that  (1)  the  language  of  RCRA 
indicated  that  in  determining  whether  to 
list  used  oil  as  a  hazardous  waste,  EPA 
may  consider  technical  characteristics 
of  hazardous  waste,  but  not  the 
"stigma"  that  listing  might  involve,  and 
(2)  that  Congress  intended  EPA  to 
consider  the  effects  of  listing  on  the 
recycled  oil  industry  only  after  the 
initial  listing  decision. 

On  October  7, 1988,  the  Court  of 
Appeals  for  the  District  of  Columbia 
found  that  EPA  acted  contrary  to  law  in 
its  determination  not  to  list  used  oil 
under  RCRA  section  3001  based  on  the 
stigmatic  effects.  (See  Hazardous  Waste 
Treatment  Council  v.  EPA.  861  F.2d  270 
(D.C.  Cir.  1988)  [HWTC  I].)  The  court 
ruled  that  EPA  must  determine  whether 
to  list  any  used  oils  based  on  the 
technical  criteria  for  waste  listings 
specified  in  the  statute. 

E.  Recent  Agency  Activities 

After  the  1988  court  decision,  EPA 
began  to  reevaluate  its  basis  for  making 
a  hsting  determination  for  used  oil.  EPA 
reviewed  the  statute,  the  proposed  rule, 
and  the  many  comments  received  on  the 
proposed  rule.  Those  comments 
indicated  numerous  concerns  with  the 
proposed  listing  approach.  One  of  the 
most  frequent  concerns  voiced  by 
commenters  related  to  the  quality  and 
"representativeness"  of  the  data  used  by 
EPA  to  characterize  used  oils  in  1985. 
Numerous  commenters  indicated  that 
"their  oils"  were  not  represented  by  the 
data  andt  if  they  were  represented, 


those  oils  were  characterized  when 
mixed  with  other  more  contaminated 
oils  or  other  hazardous  wastes.  Many 
commenters  submitted  data 
demonstrating  that  their  oils, 
particularly  industrial  used  oils,  did  not 
contain  high  levels  of  toxicants  of 
concern. 

In  addition,  the  Agency  recognized 
that  much  of  the  information  in  the  1985 
used  oil  composition  data  is  more  than 
five  years  old,  as  most  of  the 
information  was  collected  prior  to  1985. 
Since  the  time  of  that  data  gathering 
effort,  used  automotive  oil  composition 
may  have  been  affected  by  the  phase- 
down  of  lead  in  gasoline.  The  Agency 
also  recognized  the  need  to  collect 
analytical  data  addressing  specific 
clasises  of  used  oils  as  collected  and 
stored  at  the  point  of  generation  (i.e.,  at 
the  generator's  facility). 

Finally,  the  promulgation  of  the 
toxicity  characteristic  (TC)  (55  FR  11798, 
March  29, 1990)  is  known  to  identify 
certain  used  oils  as  hazardous.  Due  to 
the  possibility  of  changes  in  used  oil 
composition  described  above  and  the 
new  TC,  the  Agency  recognized  that 
additional  data  on  used  oil 
characterization  may  be  needed  prior  to 
making  a  Hsting  determination,  llie 
Agency  believes  it  is  important  to 
consider  the  effects  of  the  TC  before 
taking  fmal  action  on  the  listing 
determination  and  used  oil  standards  in 
accordance  with  its  mandate  in  section 
3014(b)  of  RCRA  to  "list  or  identify" 
used  oil  as  a  hazardous  waste. 

F.  Purpose  of  Today's  Notice 

EPA's  overall  approach  to  used  oil 
consists  of  three  major  components. 
First,  EPA  identifies  approaches  for 
making  a  determination  whether  to  list 
or  identify  used  crankcase  oil  and  other 
used  oils  as  hazardous  wastes,  as 
required  by  section  3014(b).  (See 
discussion  in  section  III  of  this  notice.) 
Second,  EPA  proposes  a  number  of 
alternatives  relating  to  management 
standards  to  ensure  proper  management 
of  used  oils  that  are  recycled.  EPA 
discusses  an  approach  under  which  the 
management  standards  would  be  issued 
in  two  phases.  (See  discussion  in 
sections  VIII.C  and  IX  of  this  notice.) 
Phase  I  will  consist  of  basic 
requirements  for  used  oil  generators, 
transporters,  road  oilers,  and  recyclers 
including  burners  and  disposal  facilities 
to  protect  human  health  and  the 
environment  from  the  potential  hazards 
caused  by  mismanagement  of  used  oil. 
Once  the  Phase  I  standards  are  in  place, 
EPA  may  decide  to  evaluate  the 
effectiveness  of  these  standards  in 
reducing  the  impact  on  hiunao  health 
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and  the  environment.  Upon  such 
evaluation,  EPA  will  consider  whether 
or  not  more  stringent  regulations  are 
necessary  to  protect  human  health  and 
the  environment,  and  propose  these 
regulations  as  Phase  II  standards.  The 
third  part  of  EPA's  general  approach  to 
used  oil  is  the  consideration  of 
nonregulatory  incentives  and  other 
nontraditional  approaches  to  encourage 
recycling  and  mitigate  any  negative 
impacts  the  management  standards  may 
have  on  the  recycling  of  used  oil,  as 
provided  by  section  3014(a).  (See 
discussion  in  section  II  of  this  notice.) 

Today's  notice  presents  supplemental 
Information  gathered  by  EPA  and 
provided  to  EPA  by  individuals 
commenting  on  previous  notices  on  the 
listing  of  used  oil  and  used  oil 
management  standards.  As  discussed 
above,  numerous  commenters  on  the 
1985  proposal  to  list  used  oil  as 
hazardous  contended  that  the  broad 
listing  of  all  used  oils  unfairly  subjects 
them  to  stringent  subtitle  C  regulations 
because  their  oils  are  not  hazardous. 
Based  on  those  comments,  the  Agency 
has  collected  a  variety  of  additional 
information  regarding  various  types  of 
used  oil,  their  management,  and  their 
potential  health  and  environmental 
effects  when  mismanaged.  Today's 
notice  presents  that  new  information  to 
the  public  and  requests  comment  on  that 
information,  particularly  if  and  how  this 
information  suggests  new  concerns  that 
EPA  may  consider  in  deciding  whether 
to  fmalize  all  or  part  of  its  1985  proposal 
to  list  used  oil  as  a  hazardous  waste. 

In  addition,  today's  notice  expands 
upon  the  November  29, 1985  (50  FR 
49258)  proposal  to  list  used  oils  as 
hazardous  and  the  March  10, 1986  (51  FR 
8206]  supplemental  notice  by  discussing 
regulatory  alternatives  not  previously 
presented  in  the  Federal  Register.  Based 
on  the  public  comments  received 
relative  to  the  two  notices,  the  Agency 
has  investigated  several  important 
aspects  of  used  oil  regulation,  including 
application  of  the  mixture  rule  (40  CFR 
261.3(a)(2](iii))  to  used  oils.  For  these 
aspects,  the  Agency  has  identified 
alternative  approaches  that  were  not 
presented  explicitly  in  the  earlier 
notices.  Those  alternatives  are 
presented  in  today's  notice.  (See 
discussion  in  sections  IV  and  V  of  this 
notice.) 

Today's  notice  also  discusses  the 
Agency's  intention  to  amend  40  CFR 
261.32  by  adding  four  waste  streams 
from  the  reprocessing  and  re-refining  of 
used  oil  to  the  list  of  hazardous  wastes 
from  specific  sources.  (See  discussion  in 
section  VII  of  this  notice.)  The  Agency 
noted  its  intention  to  include  these 


residuals  in  the  dcfmition  of  used  oil  in 
its  November  29, 1985  proposal  to  list 
used  oil  as  hazardous.  The  wastes  from 
the  reprocessing  and  re-refming  of  used 
oil,  which  are  more  fully  described  later, 
include  process  residuals  from  the 
gravitational  or  mechanical  separation 
of  solids,  water,  and  oil;  spent  polishing 
media  used  to  finish  used  oil:  distillation 
bottoms;  and  treatment  residues  from 
primary  wastewater  treatment. 

Today's  notice  also  includes  a 
description  of  some  of  the  management 
standards  (in  addition  to  or  in  place  of 
those  proposed  in  1985)  that  EPA  is 
considering  promulgating  with  the  final 
used  oil  listing  determination.  EPA, 
under  various  RCRA  authorities,  is 
considering  management  standards  for 
used  oils,  whether  or  not  the  oil  is 
classified  as  hazardous  waste.  (See 
discussion  in  sections  VIII  and  IX  of  this 
notice.) 

When  promulgated,  the  standards 
may:  (a)  Prohibit  road  oiling,  (b)  restrict 
used  oil  storage  in  surface 
impoundments,  (c)  limit  disposal  of 
nonhazardous  used  oil,  (d)  require 
inspection,  reporting,  and  cleanup  of 
visible  releases  of  used  oil  around  used 
oil  storage  containers  and  aboveground 
tanks  and  during  used  oil  pickup, 
delivery,  and  transfer,  (e)  impose  spill 
cleanup  requirements  and  allow  for 
limited  CERCLA  liability  exemptions,  (f) 
institute  a  tracking  mechanism  to  ensure 
that  all  used  oils  reach  legitimate 
recyclers.  and  (g)  require  reporting  of 
used  oil  recycling  activities.  The  used  oil 
burner  standards  included  in  40  CFR 
part  266  subpart  E  will  continue  to 
regulate  the  burning  of  used  oil  for 
energy  recovery.  All  of  the  requirements 
(including  those  in  part  266,  subpart  E) 
may  be  placed  in  a  new  Part  {e.g.,  40 
CFR  part  279).  Used  oils  that  are 
hazardous  (either  listed  or 
characteristic)  that  cannot  be  recycled 
are  not  included  in  these  provisions,  but 
are  instead  subject  to  40  CFR  parts  261- 
270. 

With  today's  notice,  EPA  is  providing 
information  and  requesting  comment  on 
management  standard  options  that 
expand  upon  or  differ  from  those 
proposed  in  1985.  What  is  provided  with 
today's  notice  is  not  an  exhaustive  list 
or  discussion  of  possible  used  oil 
management  standards,  but  a  discussion 
of  some  additional  standards  that  are 
under  consideration  by  EPA.  In  some 
cases,  EPA  is  providing  information  in 
this  notice  to  clarify  issues  in  response 
to  public  comment  on  the  Agency's  1985 
proposed  rule,  so  that  commenters  may 
have  the  opportunity  to  consider 
additional  issues  the  clarification  may 
raise.  In  other  cases,  the  Agency  is 


providing  information  and  soliciting 
comment  on  additional  management 
standards  or  management  standards 
that  vary  from  those  proposed  in  1985. 
(See  appendix  A  that  cites  the 
appropriate  Federal  Register  pages  from 
the  1985  proposal.  Also  see  specific 
sections  in  this  notice  for  used  oil 
management  standards.) 

Given  the  extensive  body  of  public 
comment  on  used  oil  issues  in  general, 
the  Agency  will  request  public  comment 
only  on  specific  considerations  for 
which  new  alternatives  have  been 
identified.  Comments  are  not  solicited 
regarding  other  elements  of  the  1985 
proposal  and  subsequent  notices. 
However,  these  earlier-announced 
alternatives  and  comments  received 
about  them  remain  part  of  this 
rulemaking  and  of  EPA's  full 
consideration  of  used  oil  issues.  EPA 
will  respond  to  comments  previously 
received  upon  finalization  of  the  rule. 

II.  Incentives  for  Promoting  the 
Collection  and  Recycling  of  Do-It- 
Yourself  Generated  Used  Oil  and  Used 
Oil  Procurement  Activity 

In  1988, 1.3  million  gallons  of  used  oil 
was  generated.  Fifty-seven  percent  of 
the  1.3  million  gallons  generated  entered 
the  used  oil  management  system  and 
was  recycled.  Of  the  remaining  used  oil. 
the  do-it-yourselfer  (DIY)  generator 
population  (i.e.,  generated  by 
homeowners)  disposed  of  approximately 
183  million  gallons  of  mostly  automotive 
crankcase  oil,  while  nonindustrial  and 
industrial  generators  dumped/disposed 
of  219  million  gallons.  EPA  believes  that 
the  majority  of  the  remaining  43  percent 
of  used  oil  that  was  generated  could ^and 
should  be  recycled  in  an  effort  to  meet 
the  nation's  petroleum  needs  and 
conserve  natural  resources. 

A.  DIY-Generated  Used  OH 

RCRA  does  not  provide  authority  to 
regulate  the  disposal  of  household  waste 
(e.^.,  DIY-generated  motor  oil  and  oil 
filters),  nor  does  it  give  EPA  the 
authority  to  mandate  collection 
programs  for  DIY-generated  used  oil. 
Over  the  past  five  years,  EPA  has 
developed  public  education  programs 
and  informational  brochures  to 
encourage  DIY  generators  of  automotive 
crankcase  oil  to  recycle  their  used  oil. 
The  Agency  realizes,  however,  that 
educational  outreach  alone  may  not  be 
adequate,  given  the  absence  of  a 
mechanism  to  facilitate  the  collection  of 
used  oil  from  these  generators.  Very 
little  DIY  oil  is  currently  being  recycled 
(<10  percent  of  DIY-generated  used 
motor  oil).  Commenters  have  indicated 
that  local  collection  programs  can  be 
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successful  over  ihe  long  term  only  tf 
petroletun  prices  remain  high  or  if  ased 
oil  handlers  are  leqaired  to  accept  used 
oil  from  DfY  genfrators  in  exchange  for 

some  benefit 

Some  states  eqcoiirage  coDection  and 
recycling  of  DIY  vseu  uil  by  providing 
some  regulatory  telief  to  used  oil 
generators  accepting  DIY  used  oiL  Fov 
instance,  in  New  Jersey,  automotive 
service  stations  are  exempt  from 
manifesting  requirementg  if  they  accept 
DIY  used  oil  Several  other  states  thai 
regulate  used  oil  bffer  similar  relief  to 
used  oil  handlers!  that  collect  or  recycle 
DIY  oil.  EPA  is  interested  in  learning 
more  about  the  elfectiveness  of  these 
state  requirements  in  increasing  the 
recycling  of  used  loil  and  roinimiiing  DIY 
oil  dumping.  EPAJ  therefore,  requests 
information  on  pipgram  feasibility  and 
effectiveness,  particularly  from  used  oil 
handlers  located  in  states  with  similar 
programs. 

RCRA  does  not!  give  EPA  the  authority 
to  mandate  the  recycling  of  used  oil. 
However,  the  Ag<ncy  does  have 
authority  to  reqtr^  such  management  of 
used  oil  under  Section  8  of  the  Toxic 
Substances  Contjrpl  Act  (TSCA).  Section 
6(a)  provides  thatj  if  the  manufacture, 
processing,  distriliution,  use.  or  disposal 
of  a  chemical  subltance  or  mixture 
presents  an  unreasonable  risk  of  injory 
to  health  or  the  environment,  the 
Administrator  shall,  by  rule,  apply 
requirements  to  tfiat  substance,  to  the 
extent  necessary  io  protect  against  such 
risk.  Commenters  have  suggested  that 
section  6  be  used  to  promote  used  oil 
recycling.  This  could  be  achieved  by 
requiring  lubricat^g  oil  manufacturers 
to  use  a  certahi  percent  (to  be 
determined]  of  DlY  used  oil  in  their 
production  procesees. 

The  Agency  ha^  evaluated  and 
documented  the  etivironmental  harm 
caused  by  mismaijagement  of  used  oiL 
This  is  discussed  In  detail  in  section 
VIII.A  of  today's  notice,  and  in 
"Environmental  Dbmage  From  Used  Oil 
Mismanagement. '•  which  is  mchided  in 
the  docket  for  todiy's  notice.  EPA 
believes  it  may  ba  beneficial  to  use  the 
authority  in  TSCA(  section  6  and  other 
TSCA  provisions  to  mandate  the 
recycling  of  used  oils  that  feasibly  can 
be  recycled.  Recyf  Hng  nsed  oil  and  not 
disposing  of  it  is  aj  more  environmentany 
preferable  management  alternative.  EPA 
requests  comment  on  whether  TSCA 
section  6  is  an  appropriate  statutory 
mechanism  to  control  used  oil 
mismanagement  via  its  recycling. 

There  are  five  approaches  ctirrently 
under  considerati()n.  EPA  requests 
comment  on  these  approaches  and  other 
alternatives  that  warrant  the  Agency's 
consideration.  Tb«se  approaches,  ff 


implemented,  might  establish  a  system 
of  both  regulatory  and  hicentive-based 
mechanisms  to  addresr  (1)  The 
production  of  lube  oils,  (2)  their 
coltectton  after  hiitial  nse  and  (3)  thefr 
recycling  or  proper  disposal  In  a  maimer 
consistent  with  the  goals  of  RCRA 
section  3014.  To  obtain  and  respond  to 
public  conunent  before  taking  any  of 
these  steps,  and  to  ensure  that  they  may 
-  achieve  their  intended  pmiwses  in  the 
least  burdensome  and  most  efficient 
manner,  EPA  is  soliciting  comments  on, 
and  requesting  that  those  comments  be 
organized  to  separately  address  the  five 
approaches  under  consideration.  While 
EPA  solicits  comments  on  these  possible 
approaches.  EPA  wishes  to  emphasize 
that  it  is  not  today  proposing  to  adopt 
any  incentive  system  when  it  finalizes 
the  Phase  I  management  standards 
discussed  in  sections  VIII  and  IX  below. 
Rather,  the  following  discussion  is  akin 
to  an  ANPRM  on  these  issues.  A 
descriptioD  of  each  follows. 

1.  Acceptance  of  DIY  Used  Oil  by  Used 
Oil  Generators  and  Retailers 

Similar  to  some  state  programs,  EPA 
may  require  used  oil  generators  and 
lube  oil  retailers  to  fellow  certain  steps, 
including  posting' signs  stating  their 
acceptance  of  DIY -generated  used  oil, 
checking  DIY-generated  used  oil  for 
evidence  of  mixing,  and  maintaining 
collection  containers  in  compliance  with 
storage  standards.  EPA  might  use  TSCA 
section  6  authorities  to  promulgate  such 
rules. 

As  explained  in  a  later  section  of  this 
notice,  certain  used  oil  generators  (iVe.. 
service  station  dealers,  any  government 
agency  that  establishes  a  facility  solely 
for  the  purpose  of  accepting  used  oil. 
and  refuse  collection  services  required 
to  collect  and  deliver  used  oil  to  an  oil 
recycling  facility),  as  defined  in  section 
101(37)  of  CERCLA.  may  become  eligible 
for  an  exemption  fi-om  CERCLA  liability 
under  CERCLA  section  114(c).  These 
generators  may  be  required  to,  at  a 
minimum,  support  their  claim  of  DIY- 
generated  used  oil  acceptance  by 
maintaining  records  of  the  quantities  of 
DIY-generated  used  oil  collecteu  and 
comply  with  the  section  3014  used  oil 
management  standards. 

2.  Acceptance  of  DIY  Oil  by  Used  Oil 
Recyckrs,  Re-refiners,  end  Refiners 

This  program  could  be  similar  to  the 
one  for  used  ofl  generators  except  that 
used  oil  recydcrs  and  re-reflners, 
including  hibricatfng  oil  manufacturers, 
may  be  coDecting  DIY-generated  used 
oil  for  contracthig  collection}  either  at 
curbside  or  fai  specific  locations.  EPA 
may  require  commercial  used  oil 
recyclers/re-reflners  to  hiftiate 


community,  nranicipafity,  or  civic 
organization-based  DIY  collection 
programs.  The  requirements  that  the 
Agency  may  explore  for  used  oil 
recyciers/re-refiners  are  the  same  as 
those  being  considered  for  lube  oil 
retailers,  with  minor  diffierences.  like 
lube  oil  retailers,  recyclers  might  be 
required  to  accept  DIY-generated  used 
oil  and  check  incoming  oil  for  evidence 
of  mixing.  Additional  provisions  may 
include  keeping  records  of  annual 
quantities  of  DIY-generated  used  oil 
accepted,  and  reporting  the  disposition 
of  DIY-generated  used  oiL  Lube  oil 
manufacturers  may  be  required  to  use  a 
certain  percent  of  lube  oil  feedstock 
coming  from  DIY-generated  used  oil. 
The  DIY-generated  nsed  oil  collected 
through  such  programs  must  be 
managed  in  accordance  with  all 
applicable  used  oil  management 
standards  by  the  collectors  and 
processors,  however. 

3.  Target  ^tem  for  Lube  Oil  Producers 

EPA  is  considering  the  establishment 
of  a  "target"  system  for  all  lube  oil 
producers  under  TSCA  section  6.  under 
which  each  producer  may  have  to 
recycle,  or  arrange  for  recycling  of^ 
specific  quantities  (rf  used  oiL  EPA  may 
require  that  lube  oil  producers  and 
importers  follow  certain  steps,  such  as 
registering  with  EPA.  reporting  annually 
on  whether  projected  recycling  targets 
were  met  and  provkbng  docmnentation 
to  support  coinpUance  with  EPA- 
designated  targets.  Under  the  RCRA 
authority.  EPA  would  require  used  oil 
purchase,  sales,  and  recycling  data 
collection  and  reporting  while  under  the 
TSCA  authority,  EPA  would  ban  sales  of 
lube  oil  by  certain  ncm-registered 
producers  and  importers  as  discussed 
below. 

Under  such  a  program,  EPA  might  ban 
or  otherwise  restrict  htbe  oil  sales  by 
non-registered  producers  and  importers. 
The  Agency  in  also  considering  setting 
recycling  targets  (e.g.,  a  mandatory 
recycling  ratio  or  other  numerical  target) 
for  each  htbe  oil  producer  and  fanporter 
based  on  thefr  share  of  the  lobe  ofl 
market.  The  targets  might  be  established 
for  used  oil  fn  general,  or  they  might  be 
specifically  dfrected  at  DIY-generated 
used  oil.  EPA  solicits  comments  on  this 
approach. 

4.  Used  Oil  Credit  ^stem 

EPA  also  Is  considering  using  TSCA 
section  6  auth<Hities  to  set  a  n^ndatory 
"recytJtng  ratio"  (^.,  a  target)  for  used 
oi!  and  to  require  lube  oil  producers  to 
bear  tfie  responsibility  for  assuring  that 
used  oil  is  recycled  in  accordance  with 
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the  established  ratio.*  The  mandatory 
recycling  ratio  may  be  set  as  a 
percentage  of  the  annual  production 
quantity  of  lube  oils.  In  the  initial  year 
of  the  program  EPA  could  set  the 
recycling  ratio  at  the  current  recycling 
rate  for  used  lube  oils  [e.g.,  30%).  The 
Agency  could  then  increase  the 
mandatory  recycling  ratio  annually  [e.g., 
by  2%  per  annum)  to  encourage 
increased  levels  of  used  oil  recycling. 

Lube  oil  manufacturers  may  oe 
responsible  for  accepting  DFY-generated 
used  oil.  implementing  the  mandatory 
recycling  ratio  and  demonstrating 
compliance  with  the  mandatory 
recycling  ratio.  The  credit  system  differs 
from  the  "target"  system,  in  that  this 
demonstration  could  be  made  in  one  of 
several  ways.  Manufacturers  could 
recycle  used  oil  themselves  by  collecting 
and  putting  used  oil  hack  through  the 
refinery  process,  could  purchase  re- 
refined  oil  from  a  re-refiner  or  processor, 
or  could  purchase  "used  oil  recycling 
credits"  from  re-refiners  or  used  oil 
processors.  Used  oil  re-reHners  and 
processors  may  generate  credits  for 
every  unit  of  used  oil  recycled. 
Recycling  credits  generated  by  re- 
refmers  and  processors  could  be  sold  to 
primary  lube  oil  manufacturers  at  a 
price  set  by  market  forces. 

EPA  requests  comments  on  the 
mechanisms  described  above  for 
promoting  the  collection  and  recycling 
of  DIY-generated  and  other  used  oils. 
EPA  solicits  conunents  in  particular  on 
several  issues.  First,  should  a  system  of 
differential  credits  for  used  oil  re- 
reffning  be  implemented,  under  which 
used  oil  recycled  through  re-refining 
generates,  e,g.,  1.5  times  as  many  credits 
per  gallon  as  reprocessing  for  fuel? 
Second,  what  role,  if  any,  should  EPA 
play  as  a  potential  seller  of  last  resort  if 
credits  are  in  short  supply?  Third, 
should  EPA  allow  the  banking  of  such 
credits  and  if  so,  what  limitation(s)  may 
be  placed  on  the  use  of  banked  credits? 
Fourth,  what  "balance  period"  should  be 
selected  for  manufacturers  to 
demonstrated  compliance  with  the 
recycling  ratio,  and  how  may  such 
balance  periods  relate  to  the  calendar 
year?  Fifth,  how  should  the  recycling  of 
U.S.  oil  in  foreign  recycling  facilities 
(e.g.,  Canada)  be  handled  for  purposes 
of  generating  credits? 

5.  Deposit-Kefund  System  for  Used  Oil 

EPA  also  believes  a  deposit-refund 
system  to  encourage  collection  of 
additional  quantities  df  DIY-generated 
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used  oil  can  be  developed.  Under  this 
approach  retailers  of  lube  oil  may  be 
required  to  collect  a  deposit  on  certain 
quantities  of  lube  oil.  If  lube  oil  retailers 
are  required  to  accept  used  oil,  these 
facilities  could  then  refund  deposit 
amounts  to  customers  on  returning  their 
used  oil.  EPA  is  concerned  over  the 
large  quantity  of  used  oil  improperly 
disposed  by  DIY  oil  changers  and  is 
seriously  considering  requiring  such 
deposits  and  refunds  to  increase 
collection  from  this  segment.  EPA 
believes  that  while  a  mandatory 
recycling  percentage — such  as  those 
described  above  will  increase  the 
overall  collection  of  all  types  of  used 
oil — such  a  system  does  not  directly 
address  the  DIY  segment.  EPA  is 
concerned  that  if  sufficient  funding 
under  the  "deposit/refund  system"  is 
not  available  to  the  retailer,  the  cost  of 
making  refunds  will  have  an  impact  on 
the  retailers'  net  profit.  EPA  requests 
comment  on  the  likely  impacts  on  the 
business  of  such  a  system  and  how  the 
impact  could  be  minimized. 

The  amount  of  lube  oil  on  which 
deposits  may  be  paid  may  undoubtedly 
be  greater  than  used  oil  returned  by 
customers  for  refund,  because  some  oil 
is  inevitably  not  captured  from  the  filter, 
etc.  This  result  may  either  produce  some 
excess  revenue  to  retailers,  or  may 
allow  a  somewhat  greater  amount  to  be 
paid  in  refund  than  the  deposit  amount. 

EPA  solicits  comment  on  several 
specific  issues  pertaining  to  a  deposit- 
refund  system  for  used  oil  Implemented 
at  retail.  First,  what  may  be  sufficient 
monetary  amoimts  of  such  deposits  and 
refunds  to  induce  various  levels  of 
change  in  DIY  behavior  without 
inducing  possible  perverse  effects — such 
as  diluting  the  oil  to  increase  its  volume? 
Second,  what  level  of  deposits  and 
refunds  might  be  required  to  induce 
additional  DIY  recycling  over  time? 
Third,  what  would  the  administrative 
and  other  burdens  of  such  a  system? 
Fourth,  would  it  be  appropriate  to 
implement  both  a  mandatory  recycling 
ratio  and  a  deposit-refund  system?  Fifth, 
since  the  system  would  probably 
produce  excess  revenue  to  retailers  if 
the  deposit  amount  were  equal  to  the 
refund  amount  should  EPA  consider 
either  differential  deposits  and  refunds 
or  allow  retailers  to  retain  excess 
revenue  to  defray  program  costs?  Sixdi, 
to  reduce  the  impacts  of  changes  in 
virgin  oil  prices  on  recycling,  should  the 
deposit/refund  amotmts  be  "pegged"  (in 
an  administratively  set  schedule)  to  a 
benchmark  virgin  oil  price? 

B.  Used  OH  Procurement  Activity 

Besides  efforts  to  encourage  die 
collection  of  DIY-generated  used  oil, 


~\EPA  has  instituted  other  measures  to 
encourage  used  oil  recycling.  For 
example,  in  1988  EPA  published  a  final 
procurement  guideline  for  Federal 
Procurement  of  lubricating  oils 
containing  re-refined  oil.  The  1968 
guideline  designates  lubricating  oils  as 
products  for  which  the  procurement 
requirements  of  RCRA  section  6002 
apply.  The  guideline  also  provides 
guidance  to  Federal  government 
procuring  agencies  for  complying  with 
the  requirements  of  RCRA  section  6002 
procurement  provisions.  All  procuring 
agencies  and  all  procurement  actions 
involving  lubricating  oils  where  the 
agency  buys  $10,000  or  more  of  the  lube 
oil  products  at  one  time,  or  during  the 
course  of  the  past  fiscal  year,  are 
required  to  comply  with  the  section  6002 
guidelines.  The  purpose  of  RCRA 
section  6002.  and  EPA's  subsequent 
procurement  guidelines,  is  to  stimulate 
demand  for  products  made  from 
recycled  materials  and  to  assist  in 
stabilizing  the  market  for  these 
products.  In  addition,  EPA  currently  is 
working  with  the  General  Services 
Administration  and  the  Department  of 
Defense  to  certify  vendors  of  recycled 
lube  products  for  civilian  and  military 
purchases.  EPA  also  is  investigating 
vehicle  warranty  issues  for  vehicles 
using  re-refined  lube  products.  In  some 
cases  car  dealerships  are  refusing  to 
honor  manufactiuvrs'  vehicle  warranties 
if  re-refined  lube  oils  are  used  in  the 
vehicles.  EPA  currently  is  investigating 
the  root  of  this  issue  and  may  work  with 
vehicle  manufacturers  to  establish 
company  positions  that  could  be  passed 
on  to  individual  dealerships. 

in.  Used  Oil  identification  and 
Characterization 

In  1985  and  1986,  commenters 
expressed  substantial  concern  regarding 
the  impact  of  listing  all  used  oils  as 
hazardous  wastes.  Many  commenters 
pointed  out  that  certain  used  oils  were 
not  hazardous  at  the  point  of  generation 
(i.e.,  at  the  point  that  the  used  oil  was 
removed  from  a  crankcase  or  drained 
from  machinery).  Commenters  also  took 
exception  to  the  data  used  to 
characterize  used  oil.  saying  that  the 
information  did  not  property  represent 
the  spectrum  of  used  oils  generated.  In 
addition,  many  commenters  indicated 
uncertainty  regarding  the  impact  of  the 
mixture  rule  on  wastes  containing  de 
minimis  quantities  of  used  oils. 
Commenters  also  expressed  concern 
regerding  the  appropriateness  of  subtitle 
C  regulation  for  derived-from  residuals 
such  as  wastewater  treatment  sludges. 
Today's  notice  identifies  the  issues 
presented  by  commenters,  presents 
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alternatives  devised  by  either  the 
Agency  or  the  cojnmenters,  and  requests 
public  comment  Qn  the  efficacy  of  the 
presented  alternatives. 

A.  Used  Oils  To  Be  Evaluated  at  the 
Point  of  Generati  on 

In  response  to  he  1985  proposal  to  list 
used  oil  as  a  haz<  rdous  waste, 
numerous  commenters  contended  that 
not  all  used  oils  z  re  typically  and 
frequently  hazarc  ous  at  the  point  of 
generation.  These  commenters  argued 
that  used  oil  draii  led  directly  from  a 
crankcase  or  matfiinery  reservoir  may 
not  contain  the  c<  nstituents  of  concern 
at  levels  exceedii  g  regulatory  concern 
and.  in  fact,  that  i  ised  oils  were 
adulterated  after  he  point  of  generation 
through  mixing  w  th  other  wastes. 

The  Agency  initiated  an  investigation 
of  used  oils  at  the  point  of  generation. 
Also,  the  Agency  sought  to  determine 
whether  significai  it  differences  existed 
in  the  composition  of  and  hazards 
associated  with  various  used  oil 
streams.  Thus,  in  contrast  to  the 
November  1985  pi  oposed  rule,  which 
may  have  identifi  >d  and  listed  all  used 
oils  as  hazardous  the  Agency 
investigation  soujhf  to  determine 
whether  or  not  a  liasis  for  listing  existed 
for  separate  types  of  used  oils.  The  EPA 
study  addressed  \  /hether  each  type  of 
used  oil  met  the  c  iteria  for  listing  at  the 
point  of  generatio  i.  whether  the  existing 
toxicity  characteristic  may  capture 
those  types  of  used  oil  that  are  clearly 
hazardous,  and  w  lether  good 
housekeeping  (ma  nagement}  practices 
could  prevent  pos  :-use  adulteration  of 
used  oils.  Thus,  tli  e  Agency  sought  to 
determine  which  I  ypes  of  used  oil  met. 
at  the  point  of  ger  eration,  the  criteria  for 
listing  as  containt  d  in  40  CFR  281.11. 

B.  Data  Collectio: 

EPA  began  a  sajnpling  and  analysis 
study  in  1989  that  laddressed  the 
composition  of  us(d  oils  at  the  point  of 
generation.  During  the  study,  EPA  was 
able  to  obtain  sai^ples  of  used  oils  as 
drained  from  the  (Jrankcase  or  oil 
reservoir  of  autontobiles.  other  vehicles, 
and  machinery  and  from  on-site  storage 
tanks.  This  approi  ich  allowed  a 
comparison  of  the  composition  of  the 
used  oils  at  the  po  int  of  generation  to 
the  composition  of  used  oils  in  storage 
tanks  and  identification  of  the  extent  of 
any  post-use  aduljeration  that  occurred. 
While  storage  tanks  are  not  the  only 
place  where  post-use  adulteration  could 
occur,  EPA  selected  this  sampling 
strategy  because  iiey  are  the  first  place 


adulteration  coulc 
The  newly  genera 


conceivably  occur, 
ed  data  from  the  1989 


study  are  discussed  in  detail  later  in 


today's  notice.  At 


this  time,  the  Agency 


IMI 


requests  comment  on  this  newly 
collected  data  and  on  the  concept  of 
basing  the  listing  determination  solely 
on  used  oils  at  their  point  of  generation 
rather  than  after  collection  and  likely 
adulteration,  the  latter  being  the 
approach  considered  in  the  November 
1985  proposal. 

The  Agency  notes  that,  as  discussed 
more  fully  below,  the  management 
standards  for  used  oil  may  well  include 
requirements  designed  to  control  and 
discourage  adulteration  of  used  oil.  If 
effective,  such  management  standards 
could  reduce  the  adulteration  of  as 
generated  used  oil.  thus  allowing  the 
Agency  to  determine  whether  to  list  or 
identify  as  hazardous  used  oil  from 
various  segments  on  the  basis  of  the 
concentrations  of  the  constituents  of 
concern  as  generated.  Although  EPA 
believes  that  adulteration  of  as 
generated  used  oil  is  a  reasonable 
mismanagement  scenario  and  is 
concerned  that  regulations  may  not  fully 
stop  this  practice,  the  Agency  is 
considering  a  number  of  proposals  [e^., 
rebuttable  presumption  and  1,000  ppm 
halogen  cutoff  for  non-intentional 
mixing  of  hazardous  solvents  or  wastes) 
that  may.  in  effect,  require  those  who 
adulterate  as  generated  used  oil  to 
manage  the  waste  as  hazardous.  The 
Agency  is  particularly  interested  in 
comments  that  address  whether  or  not 
evaluation  and  listing  of  used  oils  at  the 
point  of  generation  is  protective  of 
human  health  and  the  environment, 
whether  it  is  consistent  with  the  criteria 
for  listing  contained  in  section  3001  of 
RCRA  and  40  CFR  S  261.11,  and  whether 
EPA  may  continue  to  consider  post-use 
adulteration  of  used  oil  as  a  basis  for 
listing  used  oil  as  hazardous. 

In  conducting  the  sampling  and 
analysis  study,  EPA  considered  several 
factors.  When  the  toxicity  characteristic 
(TC)  was  promulgated  on  March  29. 1990 
(55  FR  11798).  it  added  11  constituents  to 
the  original  Ust  of  14  EP  Toxic 
constituents  that  may  cause  a  waste  to 
be  characteristically  hazardous.  The 
Agency  believed  that  it  might  be 
necessary  to  address  the  additional 
organic  constituents  and  the  new  TC 
Leaching  Procedure  in  its  study.  Second, 
EPA  recognized  that  for  a  significant 
number  of  used  oil  samples  collected 
and  analyzed  prior  to  the  1985  proposal, 
analytical  data  were  not  available 
regarding  the  possible  presence  of 
polynuclear  aromatic  hydrocarbons 
(PAHs)  in  used  oils.  PAHs  may  present 
a  significant  danger  to  human  health  if 
present  in  high  enough  quantities.  Of 
particular  concern  were  PAHs  such  as 
benzo(a)pyrene,  benzo(b)fluoranthene, 
and  benzo(k)fluoranthene,  all  of  which 


are  currently  included  as  appendix  VIII 
constituents. 

In  order  to  address  used  oils  as 
generated,  the  Agency  defined  a  number 
of  unique  types  or  classes  of  used  oil. 
On  the  basis  of  the  information  gathered 
prior  to  1985  and  on  the  public 
comments  received  in  response  to  the 
November  29. 1985  proposed  listing,  the 
Agency  identified  a  number  of 
independent  segments  within  the  used 
oil  universe.  In  addition  to  the  most  well 
known  used  oil  generators  [i.e., 
automotive  and  diesel  engines),  the 
Agency  identified  several  smaller  used 
oil  segments,  including  diesel  powered 
heavy  equipment  and  railroad  engine 
crankcase  oils,  marine  oil.  hydraulic  oil 
and  fluids,  metalworking  oil.  electrical 
insulating  oil,  natural  gas-fired  engine 
oil,  and  aircraft  engine  oil.  Selection  of 
these  segments  is  discussed  in  "Used 
Oil  Characterization  Sampling  and 
Analysis  Program,"  which  is  included  in 
the  docket  for  today's  rule  *. 

Each  of  these  segments  was  evaluated 
primarily  for  the  presence  of  selected 
TC  constituents  (arsenic,  chromium, 
cadmium,  lead,  barium,  benzene, 
trichloroethylene,  and  tetrachloro- 
ethylene)  and  secondarily  for  the 
presence  of  PAHs.  The  segments  also 
were  evaluated  to  determine  the 
compositional  concentration  of  the 
specified  constituents  and  to  determine 
to  what  extent  samples  exhibit  the 
toxicity  characteristic.  This  approach 
was  undertaken  so  that  a  decision 
whether  to  list  any  or  all  portions  of  tlie 
used  oil  universe  might  adequately 
reflect  the  hazardous  nature  of  each 
segment. 

C.  Point  of  Generation  Data 

1.  Stratified  Random  Sampling  Plan 

A  sampling  and  analysis  study  of 
known  generators  representing  the 
various  used  oil  categories  was 
undertaken  by  EPA  in  1989  to  (1) 
provide  updated  information  on  the 
composition  of  automotive  and 
industrial  used  oils  at  the  point  of 
generation  and  (2)  determine  the  status 
of  these  used  oils  with  respect  to  the 
toxicity  characteristic  (TC).  The  sectors 
chosen  for  study  based  on  the  above 
discussion  are  shown  in  Table  III.C.l. 


*  Briefly,  the  sample  type  and  size  was 
determined  based  on  the  1985  sampling  and 
analytical  study,  data  received  from  the 
commenters  in  response  to  the  1985  proposal,  and 
the  current  used  oil  generation  and  storage 
practices.  A  limited  number  of  samples  were 
collected  for  certain  used  oil  {e.g..  marine  oils)  to 
substantiate  the  19tlS  proposal  used  oil  data. 
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Table  IN.C.1.— Used  Oil  Sectors 

Automotiy*  01  and  Flukto,  kiehiding: 
— AulomodM  (untMded   oasoiine  engine) 

CrankcM*  01 

— AutonwMM  OI»/Ruids  in  Usad  ON  Stor- 


DiM«l  En0in»  OantaCM  Oil.  indudine: 

— Tncfc/BiM  Engino  Cranitcase  Oil 

— Truok/Bua  Oto/FluUa  in  Usad  OM  Stor- 
•ga  Tanks. - 

— Oiaaai  ^jwarad  Ha«»y  Equipment  Orank- 
CMe  OH. 

— Ralroad  EngmvCrankcase  OH 

Marina  OIL 

hVdraukc  Oia/FluidL 

Metalvrartung  ON. 

Electrical  Insulaling  OM. 

Natural  Ga»^irad  Engine  ON. 

Aircraft  Engine  ON. 

Aircraft  ON/FHjids  Ni  Storage  Tanl(s. 


Based  on  the  information  gathered 
prior  to  1965  and  on  the  public 
comments  received  in  response  to  the 
1985  proposed  listing,  the  Agency 
identified  a  number  of  independent 
segments  within  the  used  oil  universe. 
The  segments  included  automotive  and 
diesel  engine  oils  as  well  as  categories 
of  industrial  used  oil,  as  shown  in  Table 
III.C.1. 

Once  the  categories  were  established, 
sampling  frames  consisting  of  lists  of 
used  oil  generators  [i.e.,  units) 
representing  each  category  were 
developed.  The  generators  were 
identified  in  localized  geographic 
regions  (1)  to  reduce  time  and  travel 
costs  associated  with  the  field  sampling 
so  that  resources  could  be  allocated 
toward  laboratory  analyses  and  (2)  to 
better  define  the  location  and 
population  of  generators  to  be  sampled. 
The  sampliflg  strategy  was  not  intended 
to  characterize  variation  in  used  oil  on 
the  basis  of  geographic  origin  because 
no  information  suggests  that  used  oil 
collected  from  generators^ in  localized 
regions  vary.  Generally,  engines  are 
designed  ta  run  within  specific 
temperature  ranges,  with  variations 
dependant  upon  climatic  temperature 
conditions.  We  would  expect  that, 
across  the  United  States,  similarly 
designed  eiigines  will  run  at  similar 
temperatures  and  will  break  down  and/ 
or  contaminate  the  engine  oil  in  similar 
ways.  In  the  early  stages  of  the  used  oil 
sampling  and  analysis  program.  EPA 
collected  a  hmited  number  of  used  oil 
samples  in  Houston,  Texas.  These 
samples  were  collected  to  allow 
laboratory  personnel  to  become  familiar 
with  the  physical  and  chemical 
properties  of  used  oil.  The  samples 
collected  in  Houston,  while  Hmited,  tend 
to  corroborate  the  assumption  that 


geographic  variability  will  not  strongly 
impact  the  overall  findings  of  the  study. 

Generators  included  in  each 
subpopulation  (strata)  were  identified 
through  telephone  directories,  Standard 
Industrial  Code  (SIC)  classifications,  an 
automated  data  base,  and  trade 
organizations.  Simple  random  sampling 
of  each  used  oil  generator  subpopulation 
was  conducted  in  order  to  reduce  bias  in 
the  selection  of  generators.  Greater 
detail  regarding  the  sampling  frames 
used  is  presented  in  "Used  Oil 
Characterization  Sampling  and  Analysis 
Program,"  in  the  docket. 

The  selected  sites  were  visited  and 
samples  were  collected.  The  number  of 
samples  collected  in  each  of  the  targeted 
sectors  ranged  from  four  to  twenty.  For 
some  sectors  (where  the  adulteration 
can  potentially  occur)  it  was  possible  to 
collect  used  oil  samples  from  both  the 
point  of  generation  and  the  on-site 
storage  tank,  thereby  allowing  an 
evaluation  of  the  extent  to  which  used 
oil  in  on-site  storage  units  may  undergo 
adulteration. 

The  thrust  of  the  latest  sampling  effort 
was  to  substantiate  and  further 
elucidate  the  previously  collected  used 
oil  characterization  data,  not  to  develop 
a  set  of  new  data  on  which  to  base  the 
listing  decision.  In  1986,  EPA  obtained 
data  from  approximately  1,000  samples 
that  were  representative  of  the 
generation  and  storage  practices.  For 
many  used  oil  industrial  segments,  new 
samples  were  collected  in  1988  as  spot 
check  samples  to  verify  the  1985 
characterization  data.  For  the  other  used 
oil  segments  [e.g.,  automotive  crankcase 
oils),  used  oil  samples  were  collected  in 
larger  numbers  to  (a)  assess  the  changes 
in  used  oil  characteristics  resulting  from 
the  phase-down  of  lead  in  gasoline  and 
(b)  differentiate  as  generated  versus 
storage  tank  samples  of  used  oil.  The 
data  presented  in  today's  notice  will  be 
evaluated  along  with  the  data  provided 
by  the  commenters  during  the  comment 
period  for  this  notice.  EPA  also  will 
evaluate  the  data  used  in  1986  proposal 
to  list  used  oil  and  the  commenter 
submitted  data  received  in  response  to 
the  1985  proposal. 

EPA  believes  that  waste 
characterization  data  provides  one  of 
the  decision-making  tools  when  making 
a  listing  determination;  under  40  CFR 
S  2ei.ll(a)(3).  EPA  also  considers  the 
following  decision-making  factors: 
waste  quantities,  toxicity,  and  hazard 
potential  of  the  constituents,  mobility 
and  transport  potential  of  the  waste  in 
the  environment,  known  health  and 
environmental  damage  cases,  plausible 
types  of  improper  management  of  waste, 
and  actions  taken  by  the  other 


governmental  agencies  or  regulatory 
programs  (e.^,,  state  regulations  or  other 
Federal  regulations). 

2.  Analytical  Approaches  Used 

In  coordination  with  the  1969  EPA 
used  oil  sampling  and  analysis  effort,  a 
Quality  Assurance  Project  Plan  (QAPjP) 
was  prepared  and  implemented  in 
accordance  with  the  EPA  format  and 
guidance  specified  in  SW-846,  'Test 
Methods  for  Evaluating  Solid  Waste 
(Physical/Chemical  Methods).  Third 
Edition."  The  QAPjP  details  the 
analytical  plan  and  procedures 
implemented  to  verify  the  quality  of  the 
data  obtained. 

The  analytical  program  was  designed 
to  characterize  used  oils  with  respect  to 
the  compositional  concentration  of  the 
constituents  of  concern  and  with  respect 
to  the  Toxicity  Characteristic  (TC).  In 
order  to  do  this,  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  was  applied  to  used  oil  samples, 
and  after  filtration,  the  liquid  phase 
(filtrate)  of  the  samples  were  analyzed 
for  selected  constituents  of  concern 
using  analytical  methods  from  SW-846. 
While  EPA  has  not  designated  standard 
reference  materials  for  the  TCLP.  many 
standard  reference  materials  exist  for 
the  analytical  methods  that  were 
subsequently  employed.  For  example,  in 
conducting  organometallic  analysis, 
EPA  employed  Conostan,  a  petroleum- 
derived  standard  reference  material. 
Information  on  standard  reference 
materials  used  is  further  elucidated  in 
the  background  document  on  the 
sampling  and  analysis  effort. 

In  conducting  the  TCLP.  the  initial 
step  is  filtration  of  the  sample.  The 
TCLP  calls  for  the  used  oil  sample  to  be 
filtered  using  a  0.M).8  ^un  glass  fiber 
filter.  Upon  completion  of  filtration,  two 
fractions  of  the  used  oil  sample  exist. 
The  first  is  the  filtrate,  which  has  passed 
through  the  filter.  The  second  is  the 
solids,  which  have  not  passed  through 
the  filter  but  are,  in  turn,  used  to  form 
leachate  following  acid  extraction.  EPA 
ran  a  compositional  analysis  on  the 
filtrate  to  determine  the  concentration  of 
constituents  that  could  be  released  from 
the  used  oil. 

Next  EPA  assumed  that  minimal 
concentrations  of  hazardous 
constituents  would  leach  from  the  solid 
phase  (i.e..  the  material  remaining  on  the 
filter)  if  the  full  TCLP  was  performed.' 


'  The  full  TCIJ>  method  call*  for  rotary  agitation 
followed  by  presture  riltratfon  and  analysis  of  the 
leachate  of  the  solid  portion  of  a  waste  sample  if  il 
contains  greater  than  0.5%  solids. 
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This  assumption,  w  hich  was  verified  by 
further  laboratory  iinalyses.  enabled 
EPA  to  estimate  thi!  TCLP  final  analyte 
concentration  base  i  on  the 
concentration  of  TO  compounds  found 
in  the  filtrate.  Com  )ositional  data  from 
the  initial  filtrate  p  lase  also  provided 
EPA  with  data  to  e  itimate  the 
composition  of  the  infiltered  used  oil 
sample.  It  should  b !  noted  that  these 
estimates  are  lowei  bounds  for  the 
TCLP  final  analyte  and  compositional 
concentrations  for  i  >ach  used  oil  sample. 
The  Agency  confintied  that  these  lower 
bounds  are  a  fair  estimate  of  the  full 
TCLP  concentratioi  is  for  the  used  oil 


Table  III.C.2— Analytical  Methods  for 
Testing  Used  Oil 


sample.  Additional 


detail  regarding 


these  leaching  analyses  can  be  found  in 
the  docket. 

Total  compositio  lal  concentrations 
were  estimated  by  issuming  that  the 
contaminant  concentrations  in  the 
filtrate  were  identic  al  to  those  in  the 
unfilterable  portion .  Thus,  the  total 
concentration  would  be  equal  to  the 
filtrate  concentratidn.  This  assumption 
is  justified  based  oi  i  laboratory 
evidence;  used  oils  tend  to  clog  the  filter 
after  a  portion  has  >assed  through.  Only 
in  rare  cases  were  i  olid  particles  found 
to  clog  the  filter,  ra  her,  the  filter  clogged 
from  the  oil  itself  ai  id  little  difference 
between  the  unfilterable  portion  and  the 
filtrate  could  be  discerned.  This  leads 
the  Agency  to  cont(  nd  that  the  filtrate  is 
representative  of  th  e  used  oil  as  a 
whole. 

After  filtration,  a  lalyses  were 
conducted  on  the  fi  trate  portion  of  the 
sample.  All  of  the  s  imples  were 
analyzed  for  metallic  contaminants. 
Approximately  twenty-five  percent  of 
the  samples  were  a  lalyzed  for  organic 
constituents.  The  A  gency  believed  that 
most  used  oils  that  contained  TC 
constituents  would  exhibit  the 
characteristic  for  D  X)8  [Lead],  as  well  as 
other  characteristic  9.  Since  lead  was 
believed  to  be  the  c  ominant  TC 
constituent,  more  it  etals  analyses  were 
conducted  than  org  mic  analyses. 

Table  in.C.2  provides  a  summary  of 
the  analytical  methods  used  to 
characterize  the  sai  nples.  Full  detail  on 
these  methods  and  their  application  to 
used  oils  can  be  foi  nd  in  "Used  Oil 
Characterization  Sampling  and  Analysis 
Program,"  in  the  docket. 


IMI 


Parameter. 

Analytical  Method: 

Filtration 

•  SW-a46   MettKX)    1311. 

Toxicity       Characteristic 

Leaching          Procedure 

' 

(TCLP). 

Inorganics 

Sample  Preparation: 

•  SW-a46   Method   3040. 

Dissolution    Process    for 

Oils.  Greases,  or  Waxes 

(kerosene  dissolution). 

•  SW-e46    Method   3051. 

Microwave         Digestion 

(HNO,  only). 

AfMlysis: 

•  SW-B46   Method   6010, 

tnductivety          Coupled 

Plasma  Atomic  Emission 

Spectroscopy,  or 

•  SW-846    Method    7000 

series.    Atomic    Absorp- 

tion/graphite furnace. 

Volatile  Organics 

•  SW-846    Method    8240 

GC/MS  for  Volatile  Or- 

ganics (purge  and  trap). 

•  SW-846             modified 

Method     3810.     Head- 

space  (with  isotope  dilu- 

tioo). 

Semi-Volatile 

Sample  Preparation: 

Organics 

•  SW-846    Method   3580, 

. 

Waste  Dilution. 

Analysis: 

•  SW-846   Method   8310. 

Polynuclear  Aromatic  Hy- 

drocartions  (HPLC). 

•  SW-646    Method   8270, 

GC/MS  for  Semi-Volatile 

Column            Technique 

(modified    for    selective 

ion  monitoring). 

HCUs 

•  SW-846    Method   8080. 

Organochlorine        Pesti- 

cides and  PCBs. 

3.  New  Methods  Under  Consideration 
For  Used  Oil 

In  conducting  the  analysis  of  the  used 
oil  samples  that  were  collected,  the 
Agency  found  that  several  of  the 
available  analytical  protocols 
enumerated  in  SW-846  required 
adaptation  and  one  required 
modification  in  order  to  efficiently 
analyze  for  the  target  analytes  found  in 
the  used  oil  matrix.  The  Agency  is  not 
requesting  comment  on  the  modified 
methods  at  this  time,  but  is  presenting 
this  discussion  for  information  purposes 
only.  The  modified  method  was  used  to 
detect  volatile  organic  analytes  in  oily 
waste.  As  stated  below,  the  method 
modification  was  imdertaken  to  detect 
very  low  levels  of  organics  in  used  oil. 
This  modification  allowed  detection  of 
small  quantities  of  volatile  organics  and 
increased  (rather  than  decreased)  the 
potential  for  a  used  oil  sample  to  exhibit 
the  TC  for  volatile  organic  constituents. 
A  draft  copy  of  the  method  is  available 
in  the  docket  for  today's  notice  and  the 
Agency  intends  to  propose  a  revised 


SW-846  Method  3810  in  the  near  future. 
No  modified  methods  were  necessary 
for  metal  analyte  detection. 

Analytical  difficulties  were 
particularly  troublesome  with  respect  to 
organic  analytes.  These  difficulties 
arose  because  the  analytical  detection 
limits  required  by  this  investigation 
were  somewhat  lower  than  those  that 
could  be  achieved  by  existing 
methodology  in  these  matrices. 

For  volatile  organic  contaminants,  the 
Agency  found  that  the  traditional  purge 
and  trap  GC/MS  method  (Method  8240) 
did  not  provide  detection  limits  that 
were  sufficiently  low.  As  an  alternative, 
the  Agency  has  modified  an  existing 
headspace  screening  method  (Method 
3810)  to  include  isotope  dilution.  This 
allows  convenient  injection  of 
headspace  samples.  This  modified 
method,  which  is  included  in  today's 
docket,  includes  the  addition  of  several 
standard  isotopes  that  correspond  to 
each  of  the  target  analytes.  Based  on  the 
results  of  the  analyses  in  the  evaluation 
of  used  oils,  the  Agency  is  considering 
addition  of  this  method  to  SW-846.  At 
this  time,  the  Agency  is  conducting 
studies  of  automated  headspace 
methodology  in  order  to  expand  its 
applicability  beyond  the  target  analytes 
addressed  under  the  used  oil 
investigation.  Improved  reproducibility 
for  the  method  can  be  obtained  by  using 
an  automated  headspace  analyzer  in 
place  of  the  manual  syringe. 

For  semi-volatile  organics  analyses, 
the  Agency  had  similar  difficulties.  The 
existing  SW-846  methods  were 
adequate  for  analyzing  most  samples, 
but  the  used  oil  matrix  required 
dilutions  that  yielded  unacceptable 
detection  limits.  To  improve  the 
detection  levels,  the  Agency  utilized  a 
specific  ion  monitoring  (SIM)  option  on 
the  GC/MS.  Instead  of  scanning  the 
sample  for  a  full  spectrum  of  semi- 
volatile  compoimds,  the  Agency  found 
that  detection  limits  an  order  of 
magnitude  lower  could  be  achieved 
using  SIM.  This  adaptation  is  entirely 
v«rithin  the  scope  of  Method  8270  and 
allowed  the  Agency  to  lov^er  the 
detection  limit  for  specific  semi-volatile 
organic  constituents,  PAHs.  The  Agency 
is  considering  the  applicability  of  SIM  to 
other  analytical  programs  at  this  time. 
However,  since  most  semi-volatile 
analyses  are  targeted  for  a  wide  range 
of  compounds,  application  of  SIM  may 
be  limited  to  those  situations  where  few 
target  analytes  are  being  investigated. 

4.  Commenter  Submitted  Analytical 
Data 

Many  commenters  on  the  1985 
proposal  to  list  used  oils  as  hazardous 
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waste  stated  that  certain  used  oils 
should  not  be  classified  as  hazardous. 
After  EPA  published  its  decision  not  to 
litft  used  oil  as  hazardous  waste  (51  FR 
41900,  November  19. 1986).  several 
commenters  submitted  data  regarding 
the  composition  of  and  constituent 
concentrations  in  used  oils  generated  at 
their  facihty  or  facilities.  The  Agency 
has  reviewed  this  newly  submitted  data, 
which  is  located  in  the  docket  for 
today's  notice,  and  will  consider  the 
data  in  making  a  decision  to  list. 
Conunents  are  welcome  on  the  newly 
submitted  data,  as  discussed  below. 

Reynolds  Metal  Company  submitted 
analytical  data  regarding  the  constituent 
levels  in  used  oils  from  three  aluminum 
rolling  plants  as  well  as  oil  sludge 
residue  resulting  from  oil  treatment. 
Additional  data  on  aluminum  mill  oil 
was  submitted  by  Alumax.  Reynolds 
analyzed  two  types  of  oil  before  and 
after  use:  A  light  weight  synthetic  oil 
and  a  water-based  oil  emulsion.  The 
data  submitted  suggest  that 
metalworking  oils  generated  in  the 
aluminum  rolling  process  do  not 
typically  exhibit  the  TC  for  metal 
contaminants. 

Reynolds  conducted  additional 
analyses  of  the  same  three  types  of 
virgin  and  used  oil  samples  for  organic 


constituents.  The  data  for  volatile 
organics  indicate  that  virgin  and  used 
metalworking  oils  employed  by 
Reynolds  in  the  production  process  do 
not  exhibit  the  TC  characteristic.  For 
semi-volatile  organics,  the  data  for 
samples  of  water-based  oil  emulsion 
indicate  that  this  type  of  oil  does  not 
exhibit  the  TC  for  semi-volatiles. 
However,  data  for  samples  of 
lightweight  synthetic  oil  and  petroleum 
solvent  were  submitted  with  such  high 
detection  limits  that  the  Agency  is 
precluded  from  rendering  an  opinion. 

Alumax  submitted  data  on  two 
samples  of  rolling  oil  from  one  mill 
operation.  The  samples  were  of  cold  mill 
oil  and  hot  mill  oil.  Analytical  data 
indicate  that  toxicity  characteristic 
constituents  are  not  present  at  levels  of 
regulatory  concern  in  the  two  samples 
and  detection  limits  were  well  below  the 
regulatory  level.  Further,  Alumax 
provided  analytical  data  on  volatile  and 
semi-volatile  constituents  in  each  of  the 
two  samples,  which  indicate  that  the 
constituents  are  not  present  at  levels  of 
regulatory  concern. 

The  Agency  believes  that  data 
submitted  by  Reynolds  Metal  Company 
and  Alumax  for  metalworking  oils  used 
in  aluminum  mills  may  support  the 
conclusion  that  these  oils  generally  do 


not  exhibit  the  toxicity  characteristic 
and  are  not  hazardous  at  the  point  of 
generation.  EPA  requests  comments  on 
the  used  oil  data  submitted  by  Reynolds 
and  Alumax  that  can  be  found  in  the 
RCRA  Docket  for  today's  notice. 

In  addition,  Reynolds  submitted  data 
regarding  the  characterization  of  an  oil 
sludge.  It  is  not  clear  from  the 
information  whether  the  sludge  is  a 
distillation  bottom  from  a  vacuum 
distillation  process  employed  in  the 
recovery  of  oil  or  whether  the  sludge  is 
from  the  wastewater  treatment  process. 
Further,  Reynolds  did  not  submit  any 
TCLP  analysis  data  on  oily  sludges.  The 
Agency  encourages  Reynolds  and  other 
commenters  to  submit  process 
information,  characterization,  and 
additional  data  concerning  such  sludges. 

5.  Results 

a.  Compositional  analysis.  As 
previously  discussed,  EPA  determined 
the  constituent  concentrations  found  in 
the  liquid  phase  of  the  sample  after 
filtration.  The  summary  of  the  sampling 
and  analysis  study  results  is  presented 
in  Table  III.C.3,  which  shows  the  data 
separately  for  each  category  of  used  oil 
sampled  and  analyzed. 


Table  III.C.3A.— Used  Oil  Sampling  and  Analysis  Summary 


Constituent 


Arsenic - 

Barium 

Cadmium ... 

Ctvomium ............... 

Lead ~ 

Benzene — 

Trichkxoethylene.. 
Perchloroet^ylene. 

Trictitofoelhane 

Tetrachlofoettv 

ane« 

Benzo(b)fluor- 

anttiene 

Benzo(k)fluor- 

anttwne 

Benzo(a)pyran«  .... 
PCBa - 


Automotive  crankcase  oH— 
Unleaded  gasoline  engines 


Number  o( 


Ana- 
lyzed 


Con- 
taminant 
detect- 
ed 


12 

12 

12 

12 

12 

7 

7 

7 

7 


Concen- 
tration 
range 
(ppm) 


0 
5 
7 
10 
12 
6 
0 
0 
1 

0 

4 

2 

4 


Automotive  oils/fluids — 
Storage  tank  samples 


Number  of 
samples 


Ana- 
lyzed 


Con- 
tamirwnt 
detect- 
ed 


<1 

1.0-43 

O.S-3.4 

0.8-23 

5.5-150 

0.53-13.2 

<26 

<25 

25 

<25 

13-91 

10-22 
25-86 

NO 


Concen- 
tration 


(ppm) 


Diesel  engine  crankcase 
Oil— from  truck  and  buses 


Number  o( 
samples 


Ana- 
lyzed 


Con- 
taminant 
detect- 
ed 


<2.4 

11.8-32.6 

1.0-5.0 

^67-5.0 

29-345 

0.28-420 

<50 

89-1700 

51-2100 

<50 

5-19 

1.9-12 

7.3-24 

ND 


10 

10 

10 

10 

10 

2 

2 

2 

2 


1 
2 
2 
5 

10 
0 
0 
0 
0 


Concerv 
tration 


(ppm) 


2 

1.5-6.4 

0.7-3 

1.8-7.1 

2.9-19.0 

ND 

ND 

ND 

ND 

ND 

1.5 

1.1 
2.0 
ND 


Oesel  tnick/bus 

maintenance— Facility 

storage  tanks 


Number  of 
samples 


Ana- 
lyzed 


Cort- 
taminant 
detect- 
ed 


10 

10 

10 

10 

10 

2 

2 

2 

2 

2 

4 

3 

4 
1 


Conceo- 


ranga 
(ppm) 


0.30 

9.7-76.4 

0  27-1.9 

2.45-7.0 

8.0-133 

19.3 

1.0 

74 

ao 

<2 

^4-46 

1.2 
3.0 
ND 


Diesel  heavy  equ*)menl— 
Cran4(case  oil 


Number  of 
samples 


Ana- 
lyzed 


Con- 


10 
10 
10 
10 
10 


Concerv 
tration 
range 
(ppm) 


<1 
1.5 

08-4.5 
1.5-6 
1-33.0 
NA 
NA 
MA 
NA 

NA 

<5 

<5 
<5 

NA 


(1) 


Analyte  concentrattons  in  TCLP  fHtrrte.  ND= Constituent  not  detected.  Detection  limits  varied  with  matrix  affects.  NA»No.  analyzed.  Revised:  2-12-91 
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Tabl£  IU.C.3B.— Used  Oil  Sampling  and  Analysis  Summary 

Heavy  equpraent 

naintenance  facility  storage 

iMiks 

Diesel  railroad  engine 
crankcaseoi 

Marirte  oH^-marina  used  oil 
storage  tar*s 

Marine  OH— foreign  «argo 
ih^je* 

calegortea 

Number  o( 
samples 

Number  of 
samples 

Concen- 
tration 
range 
(ppm) 

Number  o( 
samples 

Cortoerv 
nation 
range 
(PPn») 

Number  o( 
samples 

Number  o( 
•amplea 

Concen- 
kaiiofi 
range 
(ppm) 

trabon 
range 

Constituent 

Ana- 
lyzed 

Cow- 

lairtnant 

detect- 
ed 

Concerv 
Iralion 
range 
(ppm) 

Ana- 
lyzed 

Con- 

Ana- 
lyzed 

Cofv 
taroirwnt 
detect- 
ed 

Ana- 
lyzed 

Con- 
taminant 
detect- 
ed 

Ana- 
lyzed 

Coiv 
twwunt 
detect- 
ed 

detect- 
ed 

(ppm) 

Arseotc _ „. 

Pan^un 

4 
0 

4 
3 

4 

0.36-1.59 

<10 

0.51-1.48 

0.89-2.43 

10.8-142 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1 
3 
3 
3 

0 

4 
1 
8 
7 
0 
0 
0 
0 
0 
0 
0 
0 

<1 

1.3-4.3 

12.0 

1.1-43  J 

1.5-31.5 

<^5 

<2.5 

<2.5 

<2.5 

<2.5 

<5 

<5 

<5 

NA 

0 

7 
7 
7 
7 
0 
0 
0 
0 
0 

<1 

2.0-9.9 

10-3.4 

3.1-6.4 

65.(K360 

<2.5 

<2.5 

<2.5 

<2.5 

<2.S 

NA 

NA 

NA 

NA 

8 
7 
8 
8 
8 

0 
t 
0 
6 

7 

<1 

17.8 

<0.25 

1.2-6i) 

2.0-19.0 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3 
3 
3 
3 
3 

0 

1 
1 
1 
3 

<1 

1.5 

Cadnium.   —    . 
Chromium 

2.3 
3.6 

Lead 

0.4-160 
NA 

TricMoroelhytone _. 

Pen^kJioethylene 

Thchioroethane 







NA 
NA 

NA 

Totrac  hlor  ooihanoo 





NA 



NA 

B6nzo(k)fluoranthene . 

NA 

NA 

PC88 

. 



NA 

*  Samptes  did  not  ifilter  with  TCLP  filtration  device.  Data  are  total  consbtuent  concentratiorts  in  unfiltered  portion.  (1)  Analyte  cor«centratiorts  in  TCLP  filtrate. 
NO=Consliiuent  not  d^ected  Detection  limits  varied  with  matrix  affects.  NA=Not  analyzed.  Revised:  2-12-91. 

Table  III.C.SC— Used  Oil  Sampung  and  Analysis  Summary 


Cofttliluenl 


Arsenic 

Barium . 

Cadmium 

Chromium 

Lead 


Benzene 

Trichloroeth)4erte 

PerchJoroethylene 

Thchkxoetharta 

Tetradiioroelhanes ... 
Benzo<b)fluoranthene 
Benzo<K)lluorantriene 

Benzo(a)pyrene 

PCBs . 


Hyiirauic  Oit/Kuids 


Number  of 
samples 


Ana- 
lyzed 


12 
12 
12 
12 
12 


Corv 


detect- 
ed 


Concen- 
kation 
range 
(ppm) 


3.26 

1.4-460 

1.4-10.1 

1.0-1.6 

1.0-7.0 

NO 
NO 
NO 
ND 
ND 
<5 
<5 
<5 
ND 


Metatworfcing  oil/fluids 


Number  of 
samples 


Ana- 
lyzed 


Corv 
tamiraitl 
detect- 
ed 


3 
7 
5 
3 
10 

0 
0 
0 
0 
0 

1 

0 
0 
0 


Concerv 
tration 
range 
(ppm) 


2.0-21.6 
03-8.1 
1J-4.8 
1.0-5.4 

1.0-6033 

<5 

<5 
<5 
<5 
<5 
6 
<5 
<5 
ND 


Electrical  insulating  ols 


Number  of 
samples 


Ana- 
lyzed 


Con- 
taminant 
detect- 
ed 


Concerv 


trafbon 
range 
(ppm) 


<1 

<1 

<0.25 

<1 

1.0 

<5 
<5 
<5 
<5 
<5 
<5 
<5 
<5 
6.9 


Natural  gas-fired  engine  ol 


Number  of 
samples 


Ana- 
lyzed 


15 
15 
15 
15 

15 

4 
4 
4 
4 
4 
3 
3 
3 
3 


Corv 
taminant 
detect- 
ed 


Concerv 
tration 
range 
(ppm) 


<1 

2.1-23.0 

U 

<1 

1.5-30.0 

26-32 
NO 
NO 
NO 
NO 
<5 
<5 
<5 
ND 


Affciafl  engine  oN 


Number  of 
samples 


Ana- 
lyzed 


10 
10 
10 
10 
10 

3 
3 
3 
3 
3 
1 
1 
1 


Con- 
taminant 
detect- 
ed 


Concen- 
tration 
rartge 
(ppm) 


3.7 

<1 

2.0-13.0 

2.5-32.0 

1800- 

10500 

<25 

<25 

<25 

<25 

<25 

<5 

<5 

<5 

NA 


(1)  Analyte  eooceijirations  in  TCLP  filtrate.  ND=Con8Btuent  not  detected.  Detection  limits  varied  with  maiPK  affects.  NA=Nof  analyzed.  Revised:  2-12-91. 

Table  tll.C.SD.— Used  Oil  Sampling  and  Analysis  Summary 


Constituent 


Aircraft  on/fluids— used  oil 
storge  tanks 


Number  of 
samples 


Ana- 
lyzed 


Con- 


detect- 
ed 


Corwerv 
tration 
range 
(ppm) 


Virgin  oil 


Number  of 
samples 


Ana- 
lyzed 


Corv 
taminani 
detect- 
ed 


Concen- 
tration 


(ppm) 


Arsenic — 

Barium 

Cadrmjm... 
Chromium.. 

Lead 

Benzene.... 


Tnchloroettiylene 

Perchtoroethylene  ..„ 

TncMoroetfiaiie 

1  etracMoroethanes .. 


1.49 

3.0-80 

1-11.3 

1.5-10 

11-2400 

0.2 

<25 

<25 

290-2500 

<25 


<9.9 
<4.9 
0.7 
<4.9 
1.0 
<5 
<5 
<5 
<5 
<5 
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Table  III.C.3D.— Used  Oil  Sampling  and  Analysis  Summary— Continued 


Constituent 


Aircraft  oil/fluids— used  oil 
storge  tanKs 


Number  of 
samples 


Ana- 
lyzed 


Con- 
taminant 
detect- 
ed 


Concen- 
tration 
range 
(ppm) 


Virgin  ol 


Number  ol 


Ana- 
lyzed 


Con- 
tammant 
detect- 
ed 


Concen- 
tration 
range 
(ppm) 


Benzo<b)fluoranthene . 
Banzo<l()f  luorantfi«ne . . 

Benzo(a)pyrene 

PCBs 


<1 

<1 
<1 
NA 


<5 

<5 
<5 

NA 


(1)  Analyte  concentrations  in  TCLP  filtrate.  ND= Constituent  not  detected.  Detection  limits  varied  with  matrix  affects.  NA  =  t*»t  anafyzed.  Revised:  2-12-91. 


The  analytical  results  are  for  the 
analysis  of  the  TCLP  filtrate  only  and 
provide  the  number  of  samples 
analyzed,  the  number  of  samples  in 
which  a  specific  contaminant  was 
detected,  and  the  range  of 
concentrations  of  the  specific 
contaminant  that  was  detected.  QA/QC 
data  generated  in  conjunction  with  the 
analytical  program  are  available  in 
today's  docket.  The  concentration  range 
(in  parts  per  million)  provides  an 
indication  of  the  extent  to  which  a 
particular  category  of  samples  contains 
a  given  contaminant  and  to  what  extent 
the  samples  in  that  category  may  exceed 
regulatory  levels  of  concern  for 
compositional  concentrations.  The 
Agency  evaluates  a  number  of  factors  in 
making  a  listing  determination,  all  of 
which  are  detailed  in  40  CFR  261.11. 
Among  the  criteria  for  listing  a  waste  as 
hazardous,  40  CFR  261.11(a)(3)  states 
that  the  Administrator  may  list  a  waste 
as  "toxic"  hazardous  waste  if  it  contains 
any  of  the  hazardous  constituents  in 
appendix  VIII,  after  consideration  of 
such  additional  factors  as  the  toxicity 
and  concentration  of  constituents  in  the 
waste,  the  mobility  and  persistence  of 
the  constituents  in  the  waste,  the 
degradability  of  the  waste,  the 


bioaccumulation  potential,  the  plausible 
types  of  improper  management  of  the 
waste,  the  quantity  of  waste  generated, 
and  the  nature  and  severity  of  the 
human  health  and  environmental  risks 
posed  by  the  waste.  EPA  is  continuing  to 
rely  upon  the  data  presented  in  the  1985 
proposal  regarding  the  mobility, 
persistence,  and  bioaccumulation 
potential  of  used  oil  since  the  Agency 
has  not  received  information  refuting  its 
findings  on  these  additional  factors.  The 
Agency  also  has  developed  additional 
data  regarding  environmental  damage 
caused  by  past  improper  management  of 
used  oil  (see  "Environmental  Damage 
From  Used  Oil"  in  today's  docket  and 
section  VIII.A  of  today's  notice). 
However,  the  newly  available  sampling 
and  analysis  data  has  caused  the 
Agency  to  revise  its  analysis  of  the 
nature  and  toxicity  of  the  waste  and  the 
human  health  and  environmental  risks 
posed. 

When  considering  appendix  VIII 
constituents,  the  nature  of  the  toxicity  of 
the  constituent  in  the  waste  can  be 
determined  using  the  health-based 
numbers  developed  by  EPA  for  the 
constituents  in  question.  For  the 
purposes  of  this  evaluation,  EPA  has 
used  the  Maximum  Contaminant  Level 


(MCL)  most  recently  promulgated  under 
the  Safe  Drinking  Water  Act.  If  an  MCL 
was  not  available,  the  Risk  Specific 
Dose  (RSD),  which  corresponds  to  a 
specific  level  of  risk  (1x10"^  to  an 
individual  of  contracting  cancer  over  a 
70-year  lifetime  from  the  intake  of 
contaminated  drinking  water,  was 
employed.  The  health-basod  numbers 
(HBNs)  for  tetrachloroethanes  and  the 
three  PAHs  (benzo(a)pyrefte. 
benzo(b)nuoranfhene,  and 
benzo(k)f!uoranthene)  are  RSDs.  The 
remaining  HBNs  are  MCLs.  In  the  case 
of  lead,  EPA  is  presenting  evaluations  of 
the  MCL  for  lead  (0.05  parts  per  million). 
A  newly  promulgated  "action  level"  for 
lead  (0.015  parts  per  million)  was 
promulgated  on  June  7, 1991  (56  FR 
26460)  and  constitutes  the  level  at  which 
treatment  technologies  must  be 
undertaken  by  drinking  water  supply 
facilities.  EPA  has  not  decided  whether 
to  consider  an  amendment  to  the 
Toxicity  Characteristic  level  of  5  ppm 
lead  based  on  the  action  level,  and  so, 
for  the  listing  evaluation  below,  we 
continue  to  rely  on  the  0.05  ppm  MCL 
Table  III.C.4.  presents  the  HBNs  for  the 
constituents  of  concern. 
BiixiNQ  CODE  tsao-ao-M 


5  6 


991 


IMI 


48012                 F 

ideral  Regbler 
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TABLEni.C.4   -  USED  OIL  CONSTITUENT  CONCENTRATIONS  AND  HBNS 

MJT0MOTiyg<  WAWWC— gOW.(tJNLE/M)e0GAa0UII6OWIMCTt 

CotMUkianl 

Haalih 
Baaad 

(moflj 

Touri 

Samplaa 
AiM^yzad 

Numbar 

CeiMlituanl 
Not  Oaiactad 

Numbar  Samplaa  With  PoaiUva 
Conalttuant  Oataction 

fslOOx       100x<»s1.000x      «>1.000it 
HBN                 HBN                    H8N 

*r«a«te 

BartiMM 

Cwlmium _._. 

OwomiMn _._. 

Laarl 

OS 

1 

001 
0.08 
0.06 

0.006 
0.008 
0.008 
0.2 
0.001 

.  lOE'OO 

.  30E-0e 
30E-0e 
SOE-04 

12 
12 
12 

13 
13 

12 

• 
• 
0 
0 

4 
2 
4 
2 

12 

10 

2 

0                         0                           0 

2  0                           0 

3  4                         0 
S                       2                         0 
0                     11                          2. 

0                      2                        S 

0                       0                         0 
0                       0                         0 
0                      1                        0 
•                     0                        0 

0                       0                         4 
0                       0                         2 
0                       0                         4 
0                       0                         0 

Daimwa 

T   1     fc  1               ^     1  1   1   1 

incmoiuvuifwiv 

Parctttoroalhylana 

TrtcWoroathana 

TatracXIoroMhanaa ... 

B«izo(k)8uoraiit>Mn« 

B««zo(a)pyran« 

«»•....- 

AUTOMOTWeOI 

AFUIDB  -  STORAGE  TANKS 

ConttttiMM 

Haalih 
Baaad 
Nufiiow 
(moflj 

Total 

Numbar 

Camplaa 

Numbar 
Samplaa 
Conatituant 
Not  Oaiactad 

Nuaibar  Samplaa  With  Poaitiva 
ConatiluaiM  Oataction 

*s100k        100)I<fs1.QOOx       #>l.000x 
HBN                  HBN                    HBN 

A»»aoie 

Barium 

Cadmium 
Chromium 

OS 

1 
0.01 
008 
008 

0.006 
0006 
0.006 

0.2 
0.001 

.  30E-00 

.   30E-0e 

3.0E-06 

SOE-04 

S 
S 
11 
11 
11 

11 

3 

LMd 

BanzMia 

ParcMoroattiytona 

Trichtofowhana 

Tatrachloro•<^anaa  ... 

Banzo^)Ouoranttiana 
BanzoOoauoranthana 

BanioMpyiana 

«8a _ 

• 

nese-ENOMECfui 

KCASE  OIL  -  TmKKS  AND  BUSES 

ConatituafM 

Haatth 
Baa«l 
Numbar 

Total 
Numbar 
Samplaa 
Analyzad 

Numbar 
Samplaa 
Cortalituam 
NolOatactad 

Numbar  Samplaa  WMh  Poaitiva 
CoriMNuanl  Dalaction 

talOOl        100k<«s1.000x       #>1.000x 
HBN                  HBN                    HBN 

Araanie 

OS 

1 

0.01 

008 

0.08 

0.006 
0.008 
0.008 
02 
0.001 

.  3  oE-oe 

30E-0e 

3.oE-oa 

$0E-04 

10 

0                      0                        1 
0                       0                         1 
0                      0                        1 
0                       0                         0 

Barium „ 

Ctwomium 

Laad _ 

Oamana .._ , 

PBfCnl0C0<lHjp#O# 

TricMoroalhana 

TatrachtoroMtianaa ... 

Ban20(b)fluaranliMna 
BanzoOOAuoranthana 

Banso<a)pyrana 

PCSa 

- 

/ 
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TABLE   III.C.4    -  USED  OIL  CONSTITUENT  CONCENTRATIONS  AND  HBNS 

(continued) 

DIESEL  TRUCIWBU8E8  -  STOflAQE  TANKS 


ConMKiMnl 

H«Mh 

Numbar 
(•nortj 

JatM 
Numbw 
8«mp4M 
Analyzad 

Number 
SMnplM 
Con«ttiMnt 
NotD«1«eMd 

Number  SamplM  With  Potitiv* 
Con«MuwitO«tMttan 

rsiooi      looiMtai.oooi     »>i.ooox 

MSN                NBN                   NBN 

tnmtt 

0.6 

1 

0.01 

0.06 

0.06 

0.006 

0.006 

0.006 

0.2 

0001 

30E-0e 

3.oE-oe 

3.0E-06 

S.OE-04 

SmUim 

CadMium  ._ 

dtCOOMMI ................... 

LMd 

B*nz*o«  

Titwiiln.in^liiJaMa 

1  nonmjn/uvnjtmw 

PSfCniOfOMn^MfM  ........ 

TriditoroMhaiM 

B«n2a<b)flu<xanth«n« ... 
B«nzo(k)«uoranliMO« ... 
ItoniofitowfK 

PCS* 

DIESEL  a«SINE  CRANKCASE  Ott.  -  HEAVY  BQUIPMBfT 


SmImii  — 
CtOmkm... 
Ctiratnluni. 


ConfUtuant 


BeimrM 

^  '  ...  —  -.^  ■ .  ■  - 
TnomoroviiiyMfM . 


TrIeMoroalhan* 

TatrachloroaihMiM . 


B«nza(b)lluoran(h«n« . 
D<oio(fc)l<ioranBKoa . 

B«nxa<a)piirMi* 

PCS* 


Number 
(mgAJ 


Toial 
Number 
SemptM 
Anelywd 


0.6 

1 

0.01 

0.06 

0.06 

0.006 

0.006 

0.006 

OJ 

0.001 

3.0E-06 

a.oE-00 
a.oE-oi 

8.06-04 


10 
10 
10 
10 
10 

0 
0 
0 
0 
0 

s 

t 
t 

0 


Number 


ConeUluenl 
NolDeMcled 


Number  SampleeWilh  Poertive 
ComWtuenI  Detecttnn 


fslOOx 
H8N 


lOOiKtal.OOOi 


*>1.000x 

H8N 


HEAVY  BQUIWIENTMAIWTEWANCEFAaUTY-STORAet  TANKS 


ConeMuenI 


TrioMoroetttylerM  ....... 

Peiuhluiue<<i)tene 

Tr 
T« 

8enzo^)6uorentt>eoe . 
Befiio(k)6uorwiSMiM . 

BenxoMpyrMW „ 

PCBe...- 


Tow 


(mpAJ 


Afielyied 


OS 

1 

0.01 
0.06 
0.06 

0.006 
0.006 
0.006 
0.2 
0.001 

3.0E-00 
S.0E-0S 
3.0E-06 

6.0E-04 


Noll 


4 
4 
4 
4 
4 

0 
0 
0 
0 
0 

0 
0 

0 
9 


Number 


Number  Swnptee-WMh  Potitive 

COMVMUMll  [MwcwM 


tSlOOx        10Q)«#s1.000x       *>t.OO0K 


48014 
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TABLE  III.C. 


DtESG.  EMOtNE  CRANCKCASE  OIL  -  RAILnOAO 


ContMiKnl 


Barium 

Cmowmuih  .. 
CtironWum. 


B»m»n» .... 
Trichtaro«thyta4« . 
PtrcMoroMhyM  «• 
TricMoroathafH 
TMracMoroattu  km 


-  USED  OIL  CONSTITUENT  CONCENTRATIONS  AND  HBNS 
(continued) 


B«n2o(b)ntxxt/iti«n« . 
B«n2o<k)<hi<x*nlh«n« . 
B«n2o(a)pyr«n<  .. 
PCBi 


UAi  INE  CML  -  MARINA  (ML  STORAGE  TANKS 


ContUhMM 


ArMnio 

Barium 

Cadmium.. 
Owomium. 


Baniana 

ThcMoroathytarf* . 
P«rcMoro«my««  w . 
Trichloro««twn« . 
TatracMoroattw  wa. 


(mgflj 


0.8 

1 

001 

006 

006 

O0O6 
0.006 
0.006 

0.2 
0.001 

30E-06 

30E-oe 

30E-06 
50E-04 


Total 


Analyiad 


11 
11 
11 
11 
11 


NumlMT 
Samplai 
ConiUuant 
NotOatactad 


Numbar  Samplaa  With  Poaittva 
ConaMuant  Oataction 


fslOOx 


100x<»s1.000x 
HBN 


#>1.000x 
HBN 


0 
0 
0 

4 
6 

0 
0 
0 
0 
0 

0 
0 
0 
0 


0 
0 

1 

4 
2 

0 
0 
0 
0 

0 

0 
0 
0 
0 


0 
0 

1 

0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 


Ban2o(b)lluorar4hana . 
Banzo(li)fluorai4hana . 
Ban20(a)pyrana , 
PCBa 


MARN  C  ON.  -  FOREIGN  CARGO  SHIPS 


Coiutitumt 


Artanle 

Barium ...... 

Cadmium .. 
Chromium. 


Bandana  

TricMoroattiytanb . 
ParcMoroa(hy«««|a  ■ 

Trichtoroathana  1 

TalracMaroalhai  m».. 


Haalth 


Numbar 


0.6 

1 

0.01 

0.06 

0.05 

0.006 
0.006 
0.006 
0.2 
0.001 

soE-oe 

30E-06 

3.0E-0a 
SOE-04 


Total 
Numbar 
Samplaa 
Analyzad 


Numbar 
Samplaa 
CondMuanl 
NoiOaiactad 


7 
7 
0 
0 
0 

1 
1 
1 
1 
1 

0 
0 
0 
0 


Numbar  Samplaa  With  Potitiva 
ConMituant  Datsction 


aslOOit 
HBN 


100x<#s1.C)00x 
HBN 


t^l.OOOx 
HBN 


0 
0 
1 

4 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 


0 
0 

6 
3 
0 

0 
0 
0 
0 
0 

u 
0 
0 
0 


0 
0 
0 
0 

7 

0 
0 
0 
0 
0 

0 
0 
0 
0 


Ba(VEo(b)fluoraf«  hana 
Baruo(k)fluoranfiana 
Banzo(a)pyrana 
PCBa 


IMI 


Haalth 


(mgflj 


OS 

1 

0.01 

0.06 

0.06 

0.008 
0.006 
O.0O6 
0.2 
0.001 

3.0E-06 
3.0E-06 
3.0E-00 
50E-04 


Total 
NumtMT 
Samplaa 
Analyzed 


Numbar 
Samplaa 
ConitituanI 
NolDatactad 


Numbar  Samplaa  With  Pontiva 
Conttituant  Oetaction 


fslOOx 
HBN 


lOOxoOsl.OOOx 
HBN 


*>l.000x 
HBN 
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TABLE  I I I.e. 4   -  USED  OIL  CONSTITUENT  CONCENTRATIONS  AND  HBNS 

(continued) 


MiaCELLANEOUS  MANNCOILS 


HmWi    Tow  Numtar 


(1*9*) 


CofMtttiMnl 


Antywd 


««100k 


•>1.000M 


BartuM. 


CaORWMI  ... 
ChramhJM. 


TrieMoroatftan* 


Banao(b)lhiocai>ttiana . 
Banzo<k)6uoMnthana . 

BanxoMpyrana ..~ 

PCBa 


0.S 

1 

0.01 

0.06 

0.06 

0.006 
0.006 
0.006 
01 
0.001 

3.06-00 
3.0E-00 
3.0E-00 
806-04 


HYOWAUUCOttSffLUCS 


ConalihiaM 

HaaMh 
BMad 

Numbar 
(mortJ 

Toiai 
Numbar 
Samptaa 
Analyzad 

Numbar 

ConaMuaiM 
Not  Dmvcwq 

CoiMllhMfil  OdMtton 

talOOa        100Mtat.OOOB       f>1.000l 

UAM                        UBM                           MDM 

Araanie - ». 

Barium 

CadrnkM ._... 

0.6 

1 

0.01 

0.06 

0.08 

0.006 
0.006 

0.006 

0.x 

0.001 

3.06-00 
3.06-06 
3.06-06 

8.06-04 

, 

11 

10 

1                        0                         0 
1                        1                         0 

CtwomitMi - 

Laad 

Banzana 

T    t  1   fclll  ■  II  ■^liMHM 

1  nonmrvOTM^OTW  •.•.«... 

T#(fttCMOf<MtlMtflM 

B«n2o<bHluoranm«n«  ... 

Ban2a(a)|>)frana 

PCBa _ 

MeTALWOnONO  OtLSFLUOS 

ConaMuam 

HaaWi 
'Baaad 

Numbar 
(moAJ 

Total 

Numbar 
Sampiaa 
Anatyiad 

NumbM 
Sampiaa 
Conrttuanl 

ConiOiuanl  Oaiaailoii 

taioox     ioaBK#st,oooi     #>i.ooox 

H8N                HBN                   H8N 

Araania  

Bartum 

Cadmium „__. .. 

Chromium     

Laad . 

0.6 

1 

0.01 

0.06 

0.06 

0.006 
0.006 

0.006 

0.2 

0.001 

30E-46 
3.06-06 
3.0e-06 
8.06-04 

11 

14 

11 

TatracMoroaOtanaa . — 

Ban»)<b)«uorafltttana  . 

Baraa(a)p)(raita  ....„_... 
PCBa 
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TABLE   III.C.4 


NATUn  U.  QAS-fWED  ENGINE  OIL 


ConrttiMOt 


ArMtWe 

Barium 

Cadmium.. 
Chromium. 


Dawiana  

Trichlofoathylana ... 
Ptrchloroa(hy4ana .. 

TrichloroaOiana 

TMracMoroattiarM* 

8«nzo(b)llu<yantti«na 
B*nzo<k)nuorinth«n  > 
Banza(a)pyrana  .. 
PC8» 


-  USED  OIL  CONSTITUENT  CONCENTRATIONS  AND  HBNS 
(continued) 


ConMiluant 


^  Haamt 
I  Baaad 


Ananie 

Barium 

Cadmium ... 
Cftfommm . 


sanxana 

Trichlofoa<h)i<aiia . 


Nuffloac 
(mgrtj 


0.S 

1 

0.01 

0.06 

008 

0.006 
0.006 
0.006 
0.2 
0001 

30E-0e 
3  0E-«e 
3.0e-06 
S.OE-04 


Total 
Numbar 
Samplaa 
Analyzad 


15 
IS 
IS 
IS 
15 

7 
7 
7 
7 
7 

3 
3 
3 
3 


Numbar 
Samplaa 
ContMuaM 
NolDatactad 


15 
11 
14 


Numbar  Samplat  With  Poaitiva 
ConaMuarM  Oataction 


<*stOOx 
HBN 


100x<#3l.000ic 

HBN 


*>1.000x 

HBN 


0 
0 

1 

0 

4 

0 
0 
0 
0 
0 

0 
0 
0 
0 


0 
0 
0 
0 
0 

2 

0 
0 
0 
0 

0 
0 
0 
0 


ENGINE  OIL 


TrIcMaroathana 

TalracMoroaltMnaa . 

Banzo(b)lluorinth«f>« 
8araoO()lluoranUiana| 
Ban2o(a)pyrana ... 
PCSa 


MnOMFT  O  UFLUOS  -  STORAGE  TANKS 


Conalituani 


Ananie 

Barium 

Chromium. 


Banzana 

Tncnloroathj^aria . 


TatracMoroattianaa . 

Ba(UD(b)«uoran(han« 
Ban2o(k)lluoranltiana 
Banza<a)pyrana .... 
PCfla 


IMI 


NumtMf 


OS 

1 
0.01 

o.os 
oos 

ooos 
ooos 

0.006 

0.2 

0.001 

30E-0e 
3.0E-06 
3.0E-06 
S.OE-04 


Total 
NumiMr 
Samplaa 
Analyiad 


10 
10 
10 
10 
10 

4 
4 
4 
4 
4 

1 

1 

1 

*0 


Numbar 


Conitituani 
NolOatactad 


Numbar  Samplaa  With  Poaitiva 
Conaittuant  Oataction 


#slOOx 
HBN 


lOOxOTsl^OOOx       #>1.000x 
HBN  HBN 


1 
0 
0 
2 
0 

1 
0 
0 
0 
0 

0 
0 
0 
0 


0 
0 
4 
3 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 


0 
0 

1 

0 

5 

0 
0 
0 
0 
0 

0 
0 
0 
0 


Haatth 


Numbar 


0.S 

1 

0.01 

0.06 

0.06 

OOOS 
0.006 
0.006 
OJ 
0.001 

3.0E-06 
3.0E-06 
3.0E-06 

soe-04 


Total 
Numbar 
Samplaa 
Analyzad 


NumtMr 
Samplaa 
ConMHuant 
NotOatactad 


6 
6 
1 
3 
1 

2 

3 
3 
1 

3 

1 
1 
1 
0 


Numbar  Samplaa  With  Poaitiva 
ContUtuanl  Oataction 


fslOOx 
HBN 


100x<»s1.000x      t>1.000x 
HBN 


0 
0 

4 
3 
1 

0 
0 
0 
0 
0 

0 

0 
0 
0 
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TABLE  III.C.4  -  USED  OIL  CONSTITUENT  CONCENTRATIONS  AND  HBNS 

f continued) 

ELECTRICAL  IN8ULATINQ  OIL 


ConititiMnt 

HaaMi 
Baaad 
Numbaf 
(mgAJ 

Total 
Numbaf 
Samplaa 
Analyzwl 

Numbar 
Samplaa 
Conatituant 
NolDatactad 

Numbar  Samplaa  With  Poaitiva 
Conatituant  Dataction 

#s100x        lOOxolsl.OOOx       #>1.000x 
HBN                 HBN                    HBN 

Araanic 

Barium 

05 

1 

0.01 

0.05 

005 

0.005 
0.005 
0.005 
0.2 
0.001 

3.0E-0e 
30E-06 
3.0E-06 
5.0E-04 

3 
2 

11 
11 
11 
11 
10 

7 
7 
7 
7 
7 

3 

3 
3 

1 

0                      0                        0 
0                      0                         0 
0                     0                       0 

0  0                        0 

1  0                        0 

0                      0                         0 
0                    0                      0         . 
0                       0                        0 
0                       0                        0 
0                       0                        0 

0                      0                        0 
0                      0                        0 
0                      0                         0 
0                     0                        1 

Cadmium 

Chromium 

Laad 

Banzana 

Trichkxoathylana 

ParchloroathylaM 

Trichloroathana 

Tatrachloroathanaa 

Banzo(b)fluoranthana ... 
B«nzo<k)nuoranth«na ... 

Banzo(a)pyrana 

PCBa 

VIRGIN  OIL  SAMPLES 


Conatituant 


Haalth 
Baaad 
Numbar 
(mq/L) 


Total 
Numbar 
Samplaa 
Analyzad 


Numt>ar 
Samplaa 
Conatituant 
NolOataclad 


Numt>ar  Samplaa  With  Powtiva 
Conatituant  Dataction 


#s100x 
HBN 


lOOxoVsl.OOOx 
HBN 


#>1.000x 
HBN 


Araanio 

Barium 

Cadmium 

Chromium 

Laad 

Banzana  

Trichloroathylana 

Parchloroathylana ....... 

Trichloroathana 

Tatrachloroathanaa 

Banzo(b)fluoranthana . 
Banzo(k)ftuoranthana . 

Banzo(«)pyrana 

PCBa 

WUJNa  CODE  t5*»-S0-C 


0.5 

1 

0.01 

0.05 

0.05 

0.005 
0.005 
0.005 
0.2 
0.001 

30E-0e 
3.0E-0e 
3.0E-oe 
5.0E-04 


6 
0 

e 

0 
6 

2 
2 
2 
2 

2 

5 
5 
5 
0 


6 

e 

4 
6 
5 

2 
2 

2 
2 

2 

S 
8 
5 

0 


0 
0 
2 
0 

1 

0 
0 
0 
0 
0 

0 
0 
0 
0 
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or  for  which  the  value  was  below 
detection  limits;  (2)  the  number  of 
samples  in  which  the  reported 
concentration  was  less  than  100  times 
greater  than  the  HBN;  (3)  the  number  of 
samples  in  which  the  reported 
concentration  was  between  100  and 
1,000  times  greater  than  the  HBN;  and 
(4)  the  number  of  samples  in  which  the 
reported  concentration  was  greater  than 
or  equal  to  1,000  times  the  HBN.  These 
results  are  shown  in  Table  III.C.4. 

The  data  indicate  that  automotive 
crankcase  oils  generally  contain  high 
levels  of  polynuclear  aromatic 
hydrocarbons  (PAHs).  Of  the  samples 
analyzed,  100  percent  exceeded  the 
health-based  number  for 
benzo(b)fluoranthene  and 
benzo(aipyrene  by  a  factor  of  greater 
than  1,000.  No  other  category  of  "as      » 
generated"  used  oil  exhibited  such 
consistently  high  levels  of  PAHs.  Data 
for  automotive  oil/fluid  from  storage 
tanks  correlate  positively  to  the  "as 
generated"  data  for  PAHs  in  that  similar 
concentrations  of  PAHs  were  detected 
in  as  generated  automotive  samples  and 
in  automotive  storage  tank  samples. 
Like  the  data  for  as  generated 
automotive  crankcase  samples,  all 
automotive  used  oil  storage  tanks 
samples  (100  percent)  exceeded  the 
health-based  number  for  all  PAHs  by  a 
factor  of  more  than  1,000. 

The  constituent  data  also  indicate  that 
aircraft  engine  oils  exceeded  the  MCL 
for  lead  by  a  factor  of  greater  than  1,000 
in  50  percent  of  the  ten  samples.  In  fact, 
those  five  samples  contained 
concentrations  of  lead  that  were  greater 
than  10,000  times  the  MCL  These  five 
samples  were  obtained  from  piston- 
engine  aircraft.  Samples  from  turbo-prop 


aircraft  do  not  exhibit  such  high 
concentrations  of  lead.  As  with 
automotive  crankcase  oil.  samples  from 
aircraft  oil/fluid  storage  tanks  show 
lead  levels  that  consistently  exceed  the 
MCL  by  a  factor  of  greater  than  1,000. 
All  marine  oil  storage  tank  samples 
exceed  the  MCL  for  lead  by  a  factor  of 
greater  than  1,000. 

b.  Toxicity  characteristic  analysis.  As 
discussed  previously,  the  Agency  also 
believes  that  it  is  useful  to  evaluate  the 
extent  to  which  used  oil  exhibits  the 
toxicity  characteristic.  To  accomplish 
this  evaluation,  EPA  determined  the 
TCLP  final  analyte  concentrations  from 
the  constituent  concentrations  found  in 
the  liquid  phase  of  the  sample  after 
filtration.  An  assumption  was  made  that 
the  concentrations  of  contaminants  was 
much  higher  in  the  filtrates  than  in  the 
leachates.  This  assumption  was  based 
on  analytical  data  that  demonstrated 
that  the  two  phases,  filtrate  and 
leachate,  are  different  and,  further,  that 
the  concentration  of  contaminants  in 
filtrates  was  higher  than  in  leachates. 
The  concentration  values  were 
evaluated  to  determine  the  percent  of 
used  oil  in  each  category  that  exhibits 
the  TC 

Based  on  the  Agency's  evaluation  of 
the  used  oil  analytical  data  and  the 
assumption  that  sample  data  are 
representative  of  similar  used  oils 
nationwide,  it  was  determined  that 
certain  types  of  used  oils  exhibit  the 
toxicity  characteristic  and  contain  other 
hazardous  substances  that  are  of 
regulatory  concern  to  EPA.  Table  III.C.5 
presents  the  percent  of  samples  in  each 
used  oil  category  that  exhibited  the  TC. 


Table  III.C.5.— Percent  of  Used  Oils  Exhibiting  TC 


Usadoti  category 


Automotive  Crankcase  Qil— Unleaded  Gasoline  Engioe«._ 

AutOTTKitive  Oils/Fhjtds-tStorage  Tank  Samples 

Diesel  Tnjcks  and  Buse»— Crackcase  OI 

Oiesel  Trucks/ Buses— aof age  Tank  Samples 

Diesel  Heavy  Equipmenl— Crankcase  Oil _ 

Diesel  Railroad  Engioe-.Crankcase  Oil _ __ 

Manne  Oil— Manna  Use|  Oil  Storage  Tank  Samples  ♦., 
Hydraulk;  Oils/ Fluids. 


Metalworking  OUs/Fkiid) 


Electrical  Insulating  OH.. 
Natural  Gas-Fired  Engin^  OH. 
Avcratt  Engine  Oil: 

— Turtx)(et  aircraft . 

—Piston  angme  airiaft. 


Aircfatt  Oils/Ruid»— Sto  age  Tank  Samples 


■  Based  on  estimat(  d 
for  arsenic,  cadmkjm.  cf^omwrn, 

'  Confidence  limits 

'  From  Table  A-22. 

*  Samples  extvMed 
lead. 


No.  of 
samples 
evaluated 


12 
B 
10 
10 
10 
10 
7 
11 
12 
10 
IS 

5 

4 
7 


Percent  of 

samples 

extubitma 

TC 


75 

100 

10 

70 

0 
20 
86 
45 
17 

0 
20 

0 

100 

86 


Confidence  limits* 


Lower 
confidence 

hmit» 
(percent) 


50 

75 

1 

35 

0 

6 

SO 

20 

5 

0 

•4 

0 

SO 

so 


Upper 
confklence 

limit' 
(percent) 


90 
100 
3S 
88 
22 
SO 
99 
70 
40 
22 
33 

38 

100 
99 


final  analyte  concentrations  of  one  or  more  TC  constituents.  Majority  of  samples  exhibited  TC  for  lead;  tiowevar,  some  exceeded  TC  levels 

mwm.  or  orgarac  constituents. 
or  a  proportnn  at  the  90th  percentile. 

Experimental  Statistics,  National  Bureau  of  Standards  Handbook  91,  1963. 
TC  for  lead  only  Supplemental  point-of-generation  data  indicate  crankcase  oils  from  gasoline  powered  manne  engines  are  TC  hazardous  lor 
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Results  of  sample  surveys  in  which  a 
small  number  of  samples  are  collected 
are  subject  to  some  uncertainty; 
therefore,  the  upper  and  lower 
confidence  limits  were  determined  and 
reported.  The  upper  and  lower 
confidence  levels  are  shown  in  Table 
III.C.5  and  reflect,  respectively,  the 
highest  and  lowest  percentage  of 
samples  that  could  be  expected  to 
exhibit  the  TC.  Confidence  limits  such 
as  these  provide  a  numerical  basis  for 
determining  how  often  a  given 
population  of  used  oil  will  emulate  the 
sample  population.  At  the  90th 
percentile,  it  can  be  stated  that  for  9  of 
10  sample  collection/analysis  events, 
the  estimated  percent  of  samples 
exhibiting  the  TC  (i.e.,  90  percent)  will 
fall  somewhere  within  the  upper  and 
lower  limits. 

While  EPA  has  considered  the  upper 
and  lower  boundaries,  the  Agency 
believes  that  the  percent  of  samples 
exhibiting  the  TC  shown  in  the  table  is 
the  best  approximation  of  the 
percentage  of  used  oil  in  each  category 
that  can  be  expected  to  exhibit  the  TC. 
The  Agency  is  not  basing  its 
determinations  on  the  best 
approximation  alone  but  EPA  conducted 
statistical  analysis  of  the  concentration 
data  and  supported  this  conclusion  (see 
statistical  analysis  procedure  discussed 
in  detail  in  the  background  document 
"Used  Oil  Characterization  Sampling 
and  Analysis  Program").  The  Agency  is 
presenting  confidence  limits  to  show  the 
variability  in  the  degrees  of  precision  of 
the  percentage  estimates  and  to  provide 
the  public  with  the  broad  data  available 
on  the  statistical  analyses. 

Despite  the  phase-down  of  lead 
additives  in  gasoline,  automotive 
crankcase  oils  from  unleaded  gasoline 
engines  exhibited  the  TC  in  75%  of  the 
samples,  primarily  for  lead.  The  Agency 
is  requesting  comment  on  the  source  or 
sources  of  lead  in  automotive  crankcase 
used  oil,  which  may  include  gasoline 
blow-by,  bearings  and  parts,  or  leaking 
seals.  The  Agency  is  interested  not  only 
in  data  on  the  sources  of  lead  in  auto 
crankcase  used  oil.  but  also  in  possible 
ways  to  eliminate  or  reduce  the  lead.  All 
samples  from  used  oil  storage  tanks  at 
automotive  maintenance  facilities  (100 
percent)  exhibited  the  TC  for  lead,  as 
well  as  other  constituents  such  as 
solvents.  Although  difficulties  exist  in 
analyzing  the  samples  for  TC  organics,  it 
is  likely  that  automotive  crankcase  oils 
and  oil  from  used  oil  storage  tanks  will 
exhibit  the  TC  for  benzene,  since  the 
compositional  data  indicate  the 


presence  of  benzene  in  elevated 
concentrations.  The  data  also  suggest 
that  used  oils  from  gasoline-powered 
marine  craft  exhibit  the  TC  for  lead  and 
piston-engine  aircraft  exhibit  the  TC  for 
cadmium  and  lead,  respectively. 

The  EPA  data  suggest  that  used  oils 
from  turbojet/turbofan-type  aircraft  do 
not  exhibit  the  TC  (0  percent)  while  used 
oils  from  piston-engine  aircraft  do 
exhibit  the  TC,  primarily  for  lead. 
Approximately  86%  of  oil  from  used  oil 
storage  tanks  at  aircraft  maintenance 
facilities  exhibit  the  TC  for  lead  in  very 
high  concentrations  and  86  percent  of 
samples  from  marine  oil  storage  tanks 
were  TC  hazardous.  In  part,  the  lead 
content  in  marine  oil  storage  tanks  may 
be  attributable  to  mixing  of  otherwise 
non-hazardous  marine  oils  with  lead- 
contaminated  used  oils  from  gasoline- 
powered  marine  engines. 

Of  the  remaining  categories  sampled, 
no  electrical  insulating  oils  exhibited  the 
TC  (0%)  and  only  17  percent  of  the 
metalworking  oils  exhibited  the  TC. 
Diesel  engine  crankcase  oils  from 
trucks,  buses,  heavy  equipment,  and 
railroad  engines  were  not  generally 
found  to  be  TC  hazardous  for  metals. 
However,  adulteration  of  used  oil  with 
other  materials  or  more  contaminated 
oils  was  found  by  comparing  samples 
taken  at  the  point  of  generation  to 
samples  taken  from  on-site  used  oil 
storage  tanks.  Approximately  70%  of 
used  oils  from  diesel  storage  tanks 
exhibited  the  TC.  This  may  be 
attributable  to  mixing  of  used  diesel  oil 
with  lubricant  cleaners  in  storage  tanks. 

D.  Used  Oil  Stratification  Based  on 
Hazardousness  and  Listing  Options 

On  November  29. 1985  (50  FR  9258). 
EPA  proposed  to  list  all  used  oils  as 
hazardous  waste,  including  petroleum- 
derived  and  synthetic  oils,  based  on  the 
presence  of  toxic  constituents  at  levels 
of  concern  from  adulteration  during  and 
subsequent  to  use.  This  proposal  and  the 
comments  received  in  response  are  still 
under  consideration  by  the  Agency.  The 
Agency  continues  to  be  concerned  about 
the  adulteration  of  used  oil  because  the 
resulting  used  oil/hazardous  waste 
mixtures  may  present  a  potential 
environmental  and  human  health  threat. 
It  is  appropriate  to  consider  adulteration 
in  deciding  whether  and  how  to  regulate 
used  oil.  It  may  not  be  necessary  to  Ust 
used  oil  as  hazardous  waste  to  control 
adulteration.  Further,  an  across  the 
board  listing  would  penalize  generators 
of  "clean"  used  oils  who  are  careful  not 
to  mix  other  materials  into  the  oil.  The 


Agency  has.  therefore,  developed 
alternatives  to  an  across  the  board 
listing  of  all  used  oil  based  on  the 
adulteration  concern. 

Given  the  compositional  and  TC  data 
for  used  oil  provided  by  the  1989 
sampling  and  analysis  effort,  the  Agency 
has  revised  the  tentative  conclusions  it 
reached  based  on  the  data  collected  for 
the  1985  proposal.  EPA  now  recognizes 
the  variability  of  constituent 
concentrations  between  different  used 
oil  streams  and  now  believes  that  it  may 
not  be  appropriate  to  list  all  used  oils  as 
a  hazardous  waste. 

As  discussed  in  the  previous  section, 
the  results  of  TCLP  analyses  of  used  oil 
indicate  that  some  categories  of  used  oil 
[i.e.,  automobile  crankcase  oil.  piston- 
engine  aircraft  oil,  and  gasoline- 
powered  marine  craft  oil)  frequently 
exhibit  the  TC.  The  remaining  categories 
of  used  oil  occasionally  exhibit  the  TC; 
however,  they  do  not  consistently  fait 
the  test. 

EPA  recognizes  that  those  used  oils 
that  fail  the  TC  cleariy  are  hazardous, 
but  also  acknowledges  that  those  used 
oils  that  do  not  exhibit  the  TC  may  be 
appropriate  for  listing. 

The  Agency  closely  evaluated  the 
results  of  the  compositional  analyses  of 
the  various  used  oil  categories  in 
addition  to  TC  analyses  to  ensure  that 
any  listing  decision  for  the  categories 
met  the  criteria  for  listing  contained  in 
40  CFR  261.11.  As  shown  eariier. 
compositional  data,  when  compared  to 
the  corresponding  health-based 
numbers,  correlates  very  closely  to  the 
TC  findings.  That  is.  in  samples  where 
the  constituent  concentration  exceeds 
the  health  based  number  by  a  factor  of 
1,000  or  more,  the  sample  generally 
exhibits  the  TC  for  that  constituent.  In 
addition  to  the  TC  constituents, 
automotive  crankcase  oils  exceeded  the 
health-based  numbers  for  PAHs  by  a 
factor  of  more  than  1.000.  and  piston- 
engine  aircraft  exceeded  the  health- 
based  numbers  for  lead  by  a  factor  of 
greater  than  10.000.  In  used  oil 
categories  that  did  not  exhibit  the  TC, 
PAH  analytes  generally  were  not 
detected.  This  finding  leads  the  Agency 
to  tentatively  conclude  that  used  oil  may 
be  divided  into  segments  for  listing 
consideration.  This  is  discussed  next. 

1.  Listing  Options  Overview 

Table  III.D.l  presents  three  options  for 
listing  or  identifying  used  oil  as 
hazardous.  First.  EPA  may  continue  to 
rely  on  the  1985  proposal  to  list  all  used 
oil  based  on  adulteration  concerns.  The 
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November  1985  propbsal  to  list  used  oil 
as  hazardous  has  ths  advantage  of 
clearly  defining  the  scope  of  the  listing 
[i.e.,  all  used  oils  generated  in  the 
United  States).  Further,  the  1985 
proposal  would  capture  used  oils  that 
are  adulterated  subsequent  to  use  and 
would  ensure  regulation  of  used  oils 
collected  in  storage  tanks  that  become 
contaminated  with  solvents  and  other 
fluids.  However,  the  !l985  proposal  to  list 
all  used  oil  as  hazarifous  may  capture 
within  the  scope  of  tiie  listing  used  oils 
that  are  not  hazardops  at  the  point  of 
the  generation  and  tl  lat  may  or  may  not 
be  adulterated  subse  quent  to  use. 

Tabi^  III.D.1.— I  iSTiNG  Options 


option  One: 
Adutterabon 
Approach. 


Option  Two:  As- 
Gonoratod  Afipfoact). 


Option  Jhner.  No  list; 
Rety  on  Management 
Standards. 


■I  ai  used  oUs  as  pro- 
posed on  hk)vember  29, 
1985  tMsed  on  ttte  po- 
tential for  adultetation 
and  envionmental 

damage  wtien  mtsmarv 
aged. 
I  ist  used  oils  from  gaso- 
liriu  pcwKved  engines 
(f.e..  automotive  crank- 
caaa,  gasoline  potwered 
manne  craft  and  pistorv 
engine  aircraft)  t>ased 
on  tfie  presence  01  corv 
stituents  of  concern  at 
>  1.000  bmes  the  health 
twsed  level  and  sam- 
pling data  that  show 
ttiese  used  oils  exhitiit 
the  TC  in  >50%  of 
samples.  Other  used 
oils  and  mixtures  remain 
subject  to  hazard  deter- 
for  an  charac- 
and  retxMabie 
presumption  and  mixture 
rule  for  hazardous 
wastes, 
list  no  used  oils  and  raly 
'  on  section  3014  marv 
agement  standards  to 
regulate  used  oils  and 
mixtures. 


Alternately,  EPA  liiay  decide  to  make 
a  listing  determination  only  on  those 
categories  of  used  oa  that  are  typically 
and  frequently  hazaidous  based  on  their 
toxicity  at  the  point  of  generation,  and 
rely  on  other  mechanisms  such  as  the 
hazardous  waste  characteristics,  the 
mixture  rule,  the  rebuttable 
presumption,  and  thf  used  oil 
management  standards  (all  of  which  are 
discussed  in  detail  ii  today's  proposal) 
to  regulate  used  oilsjthat  are  not  listed. 
Listing  used  oils  at  tjte  point  of 
generation  may  capt  lire  only  those  used 
oil  categories  that  ate  typically  and 
frequently  hazardout.  It  would  not  hst 
those  that  are  typically  and  frequently 
non-hazardous,  but  ^on-listed  used  oils 
would  continue  to  r^ain  subject  to  the 
hazardous  waste  characteristics  [e.g., 
ignitability.  toxicity    Further,  under  the 
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mixture  rule,  any  mixture  of  a  listed 
hazardous  waste  (including  listed  used 
oil)  and  a  solid  waste  becomes  subject 
to  regulation  as  a  listed  hazardous 
waste  (unless  specifically  exempted 
from  the  nde).  Thus,  mixtures  of  non- 
listed  used  oil  and  hazardous  waste 
would  be  regulated  as  hazardous  waste. 
Also,  the  rebuttable  presumption,  as 
explained  in  today's  proposal,  would 
regulate  as  hazardous  any  used  oil 
containing  1.000  ppm  or  more  total 
halogens,  based  on  the  presumption  that 
the  oil  has  been  mixed  with  a  listed 
halogenated  solvent.  While  generators 
of  such  mixtures  may  rebut  the 
presimnption  by  showing  that  the  source 
of  the  halogens  is  not  a  listed  solvent, 
the  Agency  believes  that  used  oil  that  is 
adulterated  with  solvents  subsequent  to 
use  will  be  captured  by  the  rebuttable 
presumption.  Finally,  the  used  oil 
management  standards  contained  in  this 
and  previous  proposals  will  encourage 
good  management  practices  for  used  oil. 
which  the  Agency  believes  will  result  in 
less  adulteration  of  used  oil  subsequent 
to  use. 

2.  Analysis  of  New  Options 

Option  One  was  fully  discussed  in  the 
1985  proposal  and  is  not  discussed  here. 
Two  alternatives  are  discussed. 
Commenters  should  address  these  new 
options  at  this  time. 

Under  Option  Two.  categories  of  used 
oil  that  were  found  to  be  "typically  and 
frequently"  hazardous  would  be  listed 
as  hazardous  waste  because  of  the 
presence  of  lead.  PAHs,  and  other  toxic 
constituents  including  arsenic,  cadmium, 
chromium,  and  benzene  (see 
5  261.11(a)(3)  and  (b)  of  the  Agency's 
listing  criteria).  To  define  "typically  and 
frequently."  the  Agency  is  proposing 
that  when  50  percent  of  more  of  the 
samples  in  a  used  oil  category  exceed 
the  levels  of  concern,  the  used  oil 
category  is  deemed  to  be  "typically  and 
frequently"  hazardous.  Under  Option 
Two.  EPA  is  considering  both  TCLP  data 
and  compositional  data  in  determining 
those  "as  generated"  categories  of  used 
oil  that  are  "typically  and  frequently" 
hazardous.  Under  this  option,  if  greater 
than  50  percent  of  the  samples  in  a  given 
used  oil  category  were  found  to  exhibit 
the  TC  and.  based  on  compositional 
analysis,  exceed  the  health-based 
number  for  TC  constituents  or  PAHs  by 
a  factor  of  greater  than  1.000,  the  used 
oil  category  is  deemed  to  be  "typically 
and  frequently"  hazardous.  The  Agency 
requests  comment  on  the  50  percent 
cutoff  for  determining  if  a  waste  is 
"typically  and  frequently"  hazardous. 

Under  this  approach,  "used  oil  from 
gasoline  powered  engines",  which 


includes  automotive  crankcase.  gasoline 
powered  marine  engine  oils,  and  piston- 
engine  aircraft  oils  may  be  listed  as 
hazardous  waste.  Compositional  data 
for  these  categories  indicate  they  are 
high  in  PAHs.  Furthermore,  analytical 
data  from  17  samples  of  these  kinds  of 
engine  oils  indicate  that  more  than  75 
percent  of  the  samples  exhibit  the 
toxicity  characteristic,  primarily  for 
lead.  Table  III.C6  identifies  the 
proposed  hazardous  waste  code  and 
waste  description. 

Tabi£  III.C.6.— Used  Otis  Proposed 
FOR  Listing 


Waste  description 

Propoaed 
hazardous 
waste  code 

Used  oils  from  gn.soline-powered  erv 
gines  {e.g..  automotive  crankcase, 
marine,  and  piston-engine  aircraN)-.. 

F030 

Based  on  the  Agency's  data  and  data 
submitted  by  commenters,  EPA  believes 
the  remaining  used  oils  are  not  typically 
and  frequently  TC  hazardous  as 
generated  and  do  not  contain  high  levels 
of  PAHs.  Thus,  under  this  option,  they 
would  not  be  listed  as  hazardous.  Those 
used  oils  that  are  not  listed  would,  of 
course,  remain  subject  to  the 
characteristics  for  the  purpose  of  waste 
identification. 

There  are  several  advantages  and 
disadvantages  to  this  option.  Listing  of 
specific  used  oil  categories  may  allow 
for  easier  implementation  at  generator 
sites  and  may  increase  certainty  for 
industry  and  EPA  as  to  the 
hazardousness  of  categories  of  used  oiL 
Further,  this  option  may  institute  a 
greater  degree  of  national  uniformity  in 
the  regulation  of  used  oil.  Some  states 
currently  regulate  used  oil  as  a 
hazardous  waste,  and  EPA  has  become 
aware  of  cases  where  used  oil  has  been 
shipped  for  disposal  from  States  in 
which  it  is  regulated  as  a  hazardous 
waste  into  States  in  which  it  is  not 

Further,  this  option  may  reduce  the 
cost  and  time  of  analytical  testing  of  the 
three  categories  of  used  oil  listed  and 
may  present  enforcement  advantages  in 
terms  of  testing  and  administration.  As 
previously  discussed,  hsting  of  the  three 
used  oil  categories  may  capture  those 
used  oils  that  are  typically  and 
frequently  hazardous:  however,  listings 
may  capture  individual  used  oils  within 
each  category  that  are  not  hazardous  as 
generated  (such  as  a  single  automotive 
used  oil  sample  that  does  not  contain 
high  levels  of  lead  or  PAHs).  Generators 
of  a  particular  used  oil  that  ooes  not 
meet  the  criteria  for  listing  as  a 
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hazardous  waste  may  petition  for 
delisting  under  40  CFR  260.22.  but  we 
recognize  this  option  is  not  very  feasible 
for  such  a  large,  diverse  universe  as 
used  oil  generators. 

A  third  option  being  proposed  is  a 
"No  List"  option  for  used  oils,  based  on 
the  technical  criteria  under  40  CFR 
2B61.11(aH3).  40  CFR  261.11(8)(3)  provides 
that  EPA  may  take  a  number  of  factors 
into  account  in  making  a  listing  decision. 
Those  factors  relate  to  the  hazards 
posed  by  the  waste  in  question.  In  some 
circumstances,  even  though  a  waste 
contains  toxic  constituents,  it  may  not 
pose  a  substantial  hazard  if  improperly 
managed. 

Section  3014(a)  allows  the  Agency  to 
develop  management  standards  under 
subtitle  C  Independent  of  whether  used 
oil  is  listed  or  identified  as  a  hazardous 
waste.  Section  3014(a)  does  not  require 
EPA  to  list  or  identify  used  oils  as 
hazardous  wastes  prior  to  setting 
management  standards  for  recyded 
used  oil,  but  it  does  authorize  EPA  to 
develop  regulatory  standards  for 
recycling  of  all  used  oils,  both 
hazardous  and  nonhazardous.  The 
management  standards  proposed  in  1965 
and  today  control  improper  disposal 
such  as  road  oiling,  dumping,  and  land 
disposal  (See  discussion  in  VIILB  of  this 
notice.)  Today's  notica  discusses 
changes  to  the  1985  proposal  including 
the  possibility  of  adopting  these 
standards  without  listing  used  oil 

If  EPA  does  promulgate  management 
standards  for  used  oil  under  section 
3014(a),  then  the  Agency's  consideration 
of  the  listing  factors  in  40  CFR 
281.11(a)(3)  would  be  significantly 
different  than  if  no  management 
standards  were  issued.  SpeuTically, 
since  the  management  standards 
,  address  the  types  of  mismanagement 
that  historically  have  occurred  with 
used  oil  [I.e.,  adulteration  with 
hazardous  waste,  road  oiling  with 
contaminated  used  oil  spillage,  etc.)  the 
need  to  list  used  oil  to  attain 
environmental  control  may  be  greatly 
reduced.  

Of  course,  EPA  must  consider  40  CFR 
261.11(a)(3)  in  its  entirety.  The  other 
listing  factors  (i-vi  and  viii-x)  may 
largely  be  unaffected  by  imposition  of 
management  standards.  EPA  would, 
however,  give  significant  weight  to  the 
factors  in  40  CFR  261.11(3Hvii)  and 
(3)(x).  since  in  this  case,  the  standards 
would  not  only  address  typical 
mismanagement  scenarios  but  equally 
important,  would  be  enforceable  under 
RCRA  Section  3008,  to  the  same  extent 
as  if  the  material  was  listed  as 
hazardous  waste.  EPA  believes  that  the 
types  of  mismanagement  historically 
associated  with  used  oil  may  no  longer 


be  plausible  if  subject  to  Federal 
enforcement  Furthermore,  the 
regulation  issued  under  RCRA  3014(a) 
must  be  "consistent  with  protection  of 
human  health  and  the  environment" 
which  parallels  the  standards  for 
regulation  issued  under  RCRA  3002- 
3004.  to  which  hazardous  used  oil  would 
be  subject  Under  this  approach,  EPA, 
considering  40  CFR  261.11(a)(3)  as  a 
whole,  might  find  that  listing  used  oil  as 
hazardous  waste  is  not  necessary  to 
achieve  adequate  control  given  the 
implementation  and  enforcement  of 
management  standards  for  recycled  oil 
since  the  likelihood  of  mismanagement 
and  resultant  consequences  greatly 
would  be  reduced.  (See  discussion  in 
sections  VIII  and  IX  of  the  notice.) 
Therefore,  listing  or  identification  of 
used  oil  as  hazardous  waste  may  not  be 
necessary  to  meet  the  statutory 
requh«ments  of  RCRA  sections  3001  and 
3014(b). 

Should  EPA  decide  to  undertake  this 
approach,  used  oil  would  not  be  listed 
as  a  hazardous  ivaste.  but  generators  of 
used  oil  would  continue  to  be  required 
to  determine  if  the  used  oil  exhibited 
any  characteristics  of  hazardous  waste 
if  they  chose  to  dispose  of  the  used  oil 
Used  oil  that  exhibits  any  characteristic 
and  is  recycled  would  be  subject  to  the 
RCRA  section  3014  management 
standards  being  proposed  in  lieu  of 
regular  subtitle  C  requirements,  so  a 
characteristic  determination  would  not 
be  required.  However,  used  oil  destined 
for  disposal  that  exhibits  any 
characteristic  must  be  disposed  in 
accordance  with  all  appUcable  subtitle 
C  requirements  and  this  way  generators 
would  have  to  determine — as  is 
presently  the  case — ^whether  the  used  oil 
exhibits  a  characteristic.  EPA  requests 
comments  on  whether  a  specific  test 
(using  the  TCLP)  should  be  required 
every  time  used  oil  would  be  disposed 
or  whether  the  generator  knowledge 
would  be  adequate  to  make  the  disposal 
decision. 

EPA  reco^izes  that  this  option  is  not 
completely  comprehensive  because  EPA 
lacks  the  authority  to  impose  Federally- 
enforceable  regulations  on  the  disposal 
of  nonhazardous  used  oil.  Therefore,  a 
suboption  that  the  Agency  is  considering 
would  combine  aspects  of  Options  Two 
and  Three  to  list  used  gasoline-powered 
engine  crankcase  oil  when  disposed. 
This  might  be  accomplished  in  one  of 
two  ways.  First  the  listing  description  in 
Table  III.C.6  might  be  modified  to  refer 
only  to  crankcase  oil  "being  disposed 
of.  As  an  alternative.  EPA  might 
promulgate  the  listing  description  as 
shown  in  Table  IILC.6,  but  would  then 
exclude  recycled  oil  from  the  defmition 
of  hazardous  waste  in  40  CFR  261.4(b). 


As  discussed  below  in  this  notice,  the 
Agency  is  considering  a  presumption 
that  used  oil  is  to  be  recycled,  so  the 
listing  would  only  come  into  effect  if  a 
person  took  some  action,  i.e^  placing 
used  oil  is  a  disposal  onlt  indicating 
intent  of  disposal.  The  listing  would 
eH^ectively  control  crankcase  oil 
disposal  since  it  would  be  in 
compliance  with  subtitle  C 
requirements.  Comments  are  requested 
on  both  the  general  "No  List"  options 
and  the  sub-option  of  listing  used  oil 
when  disposed,  based  on  the  factors 
discussed  above. 

EPA  requests  comments  on  the  three 
options  presented  here.  EPA  specifically 
requests  comment  on  the  advantages 
and  disadvantages  of  making  a  listing 
determination  for  those  used  oils  that 
consistently  fail  the  TC 

EPA  particularly  is  interested  in  the 
views  of  States  on  the  critical  issue  of 
whether  used  oil  should  be  listed  as 
hazardous  waste.  A  number  of  States 
currently  list  used  oil  as  hazardous 
waste  or  special  waste,  while  most  do 
not  EPA  is  very  interested  in  having 
State  governments  comment  on  whether 
a  national  listing  (of  some  or  all  used 
oils)  may  help  or  hinder  effective 
implementation  of  existing  State  used  oil 
regulatory  programs  and  State  or  local 
DIY  collection  programs. 

Over  the  past  10-12  years,  those 
States  who  have  regulated  used  oil  as 
hazardous  or  special  wastes,  those  with 
no  specific  used  oil  regulation  but 
certain  requirements  (e^.. 
recordkeeping,  invoice,  notification)  for 
used  oil  recycling,  and  those  with  no 
State  used  oil  regulation  have 
collectively  experienced  positive 
impacts  (increased  recycling)  and 
negative  impacts  (greater 
mismanagement)  from  used  oil 
regulation.  EPA  believes  the 
consideration  of  State  experience  is 
crucial  in  developing  a  national  used  oil 
regulation.  In  the  interim  between  the 
1985  proposal  to  list  all  used  oils  as 
hazardous  and  the  1986  decision  not  to 
list  used  oil  the  Agency  contacted 
various  States  to  assess  their 
perspectives  on  the  proposal  to  list  all 
used  oils  and  its  impact  on  used  oil 
handlers  within  the  respective  States. 
Based  on  State  comments  at  the  time. 
EPA  inferred  that  the  listing  could 
produce  negative  impacts  on  used  oil 
recycling  and  increase  mismanagement, 
llie  main  reason  cited  was  the  lack  of 
the  availability  of  enforcement  funds  to 
implement  and  enforce  State  regulation. 
EPA  is  again  interested  in  determining 
the  impact  of  listing  alternatives 
discussed  in  today's  notice  on  local  used 
oil  markets  in  general 
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IV.  Oily  Waste  waters 


The  Agency 


non-hazardous 
subject  to  Sect 


oday  is  proposing  to 


amend  the  mixture  rule  to  exclude  those 


wastewaters,  at  facilities 
on  402  or  307(b)  of  the 
Clean  Water  A  ct  ".  that  are 
contaminated  fvith  very  small  quantities 
of  listed  used  dil.  In  the  November  29. 
1985  rule,  whic  i  proposed  to  Hst  all  used 
oil  as  hazardoi  s  waste,  EPA  considered 
exempting  was  tewaters  contaminated 
with  de  minim,  s  or  very  small  quantities 
of  used  oil  fror  i  the  mixture  rule  (40  CFR 
261.3)  (see  50  F  R  49263-49264).  EPA 
continues  to  b(  lieve  that  the 
concentrations  of  hazardous 
constituents  th  at  may  be  present  in  such 
mixtures  will  I  e  so  small  as  to  pose  no 
significant  haz  ard  to  human  health  and 
the  environme  it.  The  following 
regulatory  defi  nition  of  the  wastewater 
to  be  excludeq  from  the  mixture  rule  if 
mixed  with  de  minimis  quantities  of 
used  oil,  as  prdposed  in  the  November 
29, 1985,  has  n  )t  changed  and  is 
repeated  beloi  /  for  the  convenience  of 
the  reader. 


.1  used  by  a  de  minimis  loss  of 
h  ydraulic  oil,  metalworking 
insulal  ing  fluid  or  coolant.  For 
paragraph,  "de  minimis" 
11  spills,  leaks,  or  drippings 
ma  :hinery,  pipes,  and  other 
during  normal  operations 
a  nounts  of  oil  are  lost  to  the 
tret  tment  system  during  washing 
opet  ations.  This  exception  will 
ised  oil  is  discarded  as  a 
abnorn  ,al  manufacturing  operations 
subftantial  leaks,  spills,  or  other 
oil  recovered  from 


uied  I 


(F)  Used  oil  c 
lubricating  oil, 
fluids,  or 
purposes  of  this 
losses  include 
from  pumps, 
similar  equipme  it 
or  when  small 
wastewater 
or  draining 
not  apply  if  the 
result  of 
resulting  in 
releases  or  to 
wastewater. 

The  Agencji  recognizes  that  an 
exemption  from  the  mixture  rule  will 
only  remove  f  om  RCRA  Subtitle  C 
regulation  noi  -hazardous  wastevv'aters 
contaminated  with  very  small,  non 
separable  am  )unts  of  listed  used  oil.  For 
example,  oily  wastewaters  can  be 
passed  throuj  h  an  oil/water  separator 
or  other  devic  e  to  remove  excess  oil. 
Used  oil  that  s  recovered  from 
wastewater  v  ill  be  subject  to  the 
section  3014  r  lanagement  standards  for 
recycled  oil  a  s  proposed  in  section 
IX.A.4  in  toda  y's  notice.  The  remaining 
wastewater  v  rill  contain  minimal 
amounts  of  ui  ed  oil,  as  described  in  the 
proposed  def  nition.  Since  these 
mixtures  pre^nt  an  insignificant 
hazard,  EPA  tilso  is  proposing  to  exempt 
such  wastewater  mixtures  from  RCRA 
section  3014  i  nanagement  standards. 


Ifo: 


•  Section  402 
NPDES  permit 
waters  of  the  U 
Act  requires  faci 
Owned  Treatmef  t 
pre-treatment  st 


the  Clean  Wafer  Act  requires  a 
direct  discharges  of  pollutants  to 
Section  307(b)  of  the  Clean  Water 

ities  discharging  to  Publicly 
Works  (POTWs)  to  comply  with 

nddrds. 


The  exemption  for  mixtures  of  used 
oil  and  non-hazardous  wastewaters 
would  not  apply  if  the  used  oil  is 
discarded  as  a  result  of  abnormal 
manufacturing  operations  [e.g.,  plant 
shutdowns  or  operation  malfunctions 
resulting  in  substantial  spills,  leaks,  or 
other  releases).  Such  a  mixture  will  be 
considereda  used  oil  and  would  be 
subject  to  the  RCRA  section  3014 
management  standards.  The  exemption 
also  would  not  apply  to  non-hazardous 
wastewaters  contaminated  with  small 
amounts  of  used  oil  that  are  mixed  with 
other  hazardous  waste.  Such  a  mixture 
is  already  subject  to  full  regulation 
under  40  CFR  parts  262-265,  and  parts 
268.  270,  271.  and  124  via  the  40  CFR 
261.3  "mixture  rule".  This  is  discussed  in 
more  detail  next. 

The  practical  effect  of  this  proposed 
exclusion  for  facilities  discharging 
wastewaters  under  the  Clean  Water  Act 
(CWA)  will  vary.  If  a  facility  discharges 
wastewater  (including  oily  wastewater) 
to  surface  waters  under  section  402  of 
the  CWA.  such  wastewaters  when 
discharged  are  not  solid  wastes  under 
RCRA.  and  are  not  subject  to  any 
subtitle  C  requirements  (see  40  CFR 
261.4(a)(2)).  Similarly,  wastewaters  are 
generally  not  solid  or  hazardous  wastes 
under  RCRA  when  they  are  discharged 
through  sewers  to  publicly  owned 
treatment  works  (POTWs)  under  section 
307(b)  of  the  CWA  (see  40  CFR 
281.4(a)(1)). 

Wastewaters  discharged  to  surface 
waters  or  POTWs  are  considered  to  be 
solid  wastes  under  RCRA  before 
discharge,  and  are  therefore,  subject  to 
the  generator  requirements  of  40  CFR 
part  262  if  they  are  listed  or 
characteristic  hazardous  wastes. 
However,  the  wastewaters  are  not 
subject  to  the  standards  of  40  CFR  part 
264  (e.g..  permitting)  if  they  are  treated 
in  wastewater  treatment  tanks  subject 
to  section  402  or  307(b)  (see  40  CFR  part 
264.1(g)(6)  and  40  CFR  260.10).  If 
wastewaters  containing  small  amounts 
of  used  oil  are  exempt  from  the  used  oil 
mixture  rule,  the  effect  will  therefore  be 
that  these  facilities  no  longer  have  to 
comply  with  the  generator  requirements 
of  40  CFR  part  262.  In  addition,  facilities 
discharging  to  POTWs  will  no  longer 
have  to  comply  with  the  hazardous 
waste  notification  requirements  of  40 
CFR  403.12(p). 

Facilities  which  discharge  to  surface 
waters  or  to  POTWs  and  which  employ 
surface  impoundments  rather  than 
wastewater  treatment  tanks  are 
currently  subject  to  the  standards  of  40 
CFR  part  264  if  their  wastewater  is 
hazardous.  For  these  facilities,  the  effect 
of  today's  proposal  would  be  to  exempt 
them  from  these  standards,  the 


generator  requirements  of  40  CFR  part 
262.  and  (for  facilities  discharging  to 
POTWs),  the  notification  requirements 
of40CFR403.12(p). 

The  Agency  believes  that  these 
exclusions  are  justified  because  the 
wastewaters  exempted  under  today's 
proposal  pose  no  significant  threat  to 
human  health  and  the  environment  and 
because  they  are  already  subject  to 
Clean  Water  Act  controls.  EPA  notes 
that  CWA  pretreatment  regulations 
prohibit  facilities  from  discharging 
petroleum  oil.  non-biodegradable  cutting 
oil,  or  products  of  mineral  oil  origin  to 
POTWs  in  amount  that  will  cause  pass 
through  to  surface  water  or  interfere 
with  POTW  operation  (see  40  CFR 
403.5(b)(6)).  Similariy,  oily  wastewaters 
discharged  directly  to  surface  waters 
may  be  subject  to  technology-based 
controls  under  Section  402  of  the  CWA 
and  must  always  comply  with  water 
quality  standards  established  under  the 
State  programs. 

V.  Used  Oil  Mixtures  To  Be  Evaluated 

A.  Mixtures  of  All  Used  Oils  and 
Hazardous  Waste 

Mixtures  of  used  oil  and  hazardous 
waste  are  classified  as  hazardous  waste 
under  the  mixture  rule  of  40  CFR  261.3 
and  are  subject  to  the  full  subtitle  C 
regulation  for  hazardous  waste.  Under 
40  CFR  266.40(c),  used  oil  to  be  burned 
for  energy  recovery  that  contains  more 
than  1,000  ppm  of  total  halogens  is 
presumed  to  be  a  hazardous  waste 
because  it  has  been  mixed  with 
halogenated  hazardous  waste  listed  in 
40  CFR  part  261,  subpart  D.  Currently, 
the  presumption  may  be  rebutted  by 
showing  that  the  used  oil  does  not 
contain  significant  concentrations  of 
halogenated  hazardous  constituents 
listed  in  40  CFR  part  261,  appendix  VIII 
or  that  the  constituents  are  only  from 
hazardous  waste  generated  by 
conditionally  exempt  small  quantity 
generators  subject  to  40  CFR  261.5. 

As  proposed  on  November  29, 1985  as 
part  of  the  used  oil  management 
standards  (50  FR  49219).  EPA  is 
considering  applying  the  "rebuttable 
presumption"  for  used  oil  fuels  that  may 
have  been  mixed  with  chlorinated 
hazardous  wastes  (found  at  40  CFR 
266.40(c))  to  all  used  oil  that  is  recycled, 
reused,  or  reclaimed.  The  only  way  to 
rebut  this  presumption  would  be  to 
demonstrate  and  document  that  the 
halogenated  compounds  detected  in  the 
mixture  are  not  listed  solvents.  Mixtures 
of  used  oil  and  hazardous  waste, 
including  mixtures  of  used  oil  and 
hazardous  waste  from  conditionally 
exempt  small  quantity  generators. 
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would  be  subject  to  recycling  standards 
for  hazardous  waste  rather  than  the 
proposed  management  standards  for 
recycled  used  oil. 

EPA  is  considering  applying  the 
rebuttable  presumption  applied  when 
burning  for  energy  recovery  to  used  oils 
designated  for  recycling,  disposal,  or 
incineration.  If  a  used  oil  contains  more 
than  1.000  ppm  halogens,  then  the  used 
oil  may  be  classified  as  a  hazardous 
waste  and  be  subject  to  all  subtitle  C 
regulations,  including  the  land  disposal 
restrictions,  unless  the  presumption  of 
mixing  can  be  rebutted.  The  rationale 
for  expanding  the  rebuttable 
presumption  to  all  used  oil  that  is 
recycled  or  disposed  is  based  on  EPA's 
fmding  that  high  halogen  content 
indicates  that  hazardous  waste  mixing 
has  probably  occurred.  (EPA  discussed 
this  rationale  in  the  November  29, 1985 
proposal  (see  50  FR  49220)  as  well  as  the 
final  burning  and  blending  regulation  at 
50  FR  49176.)  Therefore,  there  is  no 
reason  to  limit  the  application  of  the 
rebuttable  presumption  only  to  used  oils 
that  are  burned  for  energy  recovery 
since  the  likelihood  that  mixing  has 
occurred  appears  to  be  unrelated  to  the 
ultimate  disposition  of  used  oil.  The 
Agency  solicits  comments  on  the 
expansion  of  the  rebuttable 
presumption. 

B.  Mixtures  of  Listed  Used  Oil  and 
Other  Materials 

1.  Applicability  to  Listed  and 
Characteristic  Used  Oils 

EPA  wishes  to  clarify  for  the  regulated 
community  the  applicability  of  the 
mixture  rule  of  40  CFR  261.3  to  used  oil. 
EPA  is  not  opening  the  mixture  rale  for 
comments,  but  is  providing  the  following 
discussion  for  information  purposes 
only.  The  mixture  rule  applies  only  to 
mixtures  of  listed  hazardous  waste  and 
solid  waste;  that  is,  by  virtue  of  mixing  a 
bsted  hazardous  waste  with  a  solid 
waste,  the  solid  waste  automatically 
becomes  a  Usted  hazardous  waste. 
Wastes  that  are  characteristically 
hazardous  (or  listed  solely  because  they 
exhibit  one  of  the  characteristics)  are 
considered  hazardous  until  they  no 
longer  exhibit  any  hazardous 
characteristics.  This  distinction  becomes 
important  when  addressing  used  oil 
mixtures,  some  of  which  may  contain  a 
used  oil  proposed  for  listing  in  today's 
notice  and  some  of  which  may  contain 
non-listed  used  oils  that  exhibit  one  of 
the  char acteriatics.  Because  of  the 
regulatory  scheme  proposed  today  [i.e. 
some  oils  may  be  listed),  some  used  oil 
mixtures  destined  for  disposal  may  be 
subject  to  regulation  under  hazardous 
waste  regulations  because  they  contain 


used  oil  that  is  listed  as  a  hazardous 
waste  or  because  the  mixture,  though 
not  containing  a  listed  used  oil,  may 
itself  exhibit  a  hazardous  waste 
characteristic.  By  contrast,  some 
mixtures  destined  for  disposal  may  be 
subject  to  Subtitle  D  regulation  because 
they  contain  nonhazardous  used  oil. 

2.  Applicability  of  the  Mixture  Rule  to 
Specific  Solid  Wattes 

In  the  November  29, 1985  proposal  to 
list  used  oils  as  hazardous  waste,  the 
Agency  requested  comments  on 
mixtures  of  used  oil  and  industrial 
wipers  *  that  are  contaminated  with 
small  amounts  of  used  oil.  Additionally, 
on  March  10, 1986  (51  FR  8206),  the 
Agency  published  a  request  for 
comments  on  a  proposal  to  amend  the 
mixture  rale  to  exclude  sorptive 
minerals  •"  that  are  placed  on  the  floors 
of  industrial  establishments  primarily  to 
clean  up  spills  of  used  oil  resulting  from 
incidental  or  routine  drips,  sprays,  or 
seepages.  Commenters  submitted 
analytical  data  indicating  that  mixtures 
did  not  exhibit  a  hazardous 
characteristic.  The  Agency  is  not 
requesting  additional  comments  on 
previously  proposed  exclusions,  which 
are  still  under  consideration,  but 
welcomes  comment  on  the  commenter- 
submitted  data  as  well  as  the  issues 
regarding  industrial  wipers  and  sorptive 
minerals  discussed  below. 

a.  Industrial  wipers:  In  the  November 
1985  proposal  to  list  used  oil  as 
hazardous  waste,  EPA  proposed  an 
exemption  from  the  mixture  rale  for 
industrial  wipers,  partly  in  response  to  a 
petition  submitted  by  the  Kimberly- 
Clark  Corporation.  Based  on  the 
comments  received  in  response  to  that 
notice,  EPA  is  considering  promulgating 
this  exemption,  or  a  similar  exemption 
in  40  CFR  261.4(b],  with  the  stipulation 
that  all  free-flowing  used  oil  has  been 
removed  from  the  industrial  wiper  [i.e., 
by  draining,  squeezing,  or  other  removal 
technique)  to  ensure  that  the  amount  of 
used  oil  disposed  with  the  wiper  is 
minimized.  EPA  believes  that  free- 
flowing  used  oil  is  removable  and 
recyclable  and  would  be  covered  under 
RCRA  section  3014  used  oil  generator 
standards  discussed  in  today's  notice. 
(See  discussion  on  recycling  of  used  oil 
from  used  oil-contaminated  absorbent 
materials  in  section  LX.A.2.]  EPA 
requests  comment  on  using  either  a  de 
minimis  cutoff,  as  proposed  in  1985.  or 
the  "one  drop"  approach,  as  discussed 
in  section  V.D.  of  today's  notice,  for 


*  The  tenn  "inikMtrtal  wipen"  Indudcf  abop 
towel*,  rag*,  and  diipoMble  wipan. 

■0  The  tarm  "Miptive  minarali"  includet 
abaorbent  clay  or  abaorbent  diatomaceoui  earth. 


determining  whether  used  oil 
contaminated  solid  waste  or  used  oil 
containers  containing  free-flowing  used 
oil.  From  an  enforcement  point  of  view, 
the  "one-drop"  approach  is  preferred, 
since  it  does  not  require  extensive 
quantitative  testing.  EPA  believes  that 
wipers,  in  filters,  or  sorptive  materials 
containing  insignificant  quantities  of  oil 
is  not  likely  to  exhibit  the  characteristic 
of  toxicity  and  could  be  regarded  as 
non-hazardous  solid  waste.  EPA  reqests 
comment  on  whether  a  de  minimis 
quantity  cutoff  that  could  be  used  to 
determine  the  presence  or  absence  of 
free-flowing  oil  in  mixtures  of  used  oil 
and  solid  waste  or  used  oil  containers 
(e.g.,  used  oil  filters).  EPA  will  consider 
new  comments  submitted  with  respect 
to  the  1965  proposed  de  minimis  levels 
signifying  a  concentration  cutoff. 

EPA  is  proposing  to  conditionally 
grant  an  exemption  to  industrial  wipers 
contaminated  with  used  oil  and 
discussed  in  the  petition  submitted  by 
Kimberly-Clark  and  two  other  similar 
petitions  submitted  by  the  Scott  Paper 
Company  and  the  Alliance  of  Textile 
Care  Associations. 

A  wiper  not  containing  free-flowing 
used  oil  would  not  be  considered  a 
hazardous  waste  under  this  proposal, 
since  it  would  contain  insignificant 
quantities  of  used  oil.  EPA  proposes  to 
classify  the  act  of  removing  used  oil 
from  the  wiper  for  recycling  as  a 
recycling  method  rather  than  a  regulated 
RCRA  waste  treatment  process.  EPA 
believes  that  processes  (e.g..  draining, 
squeezing,  crashing,  chopping,  etc.)  used 
to  remove  free-flowing  used  oil  from 
used  oil  contaminated  solid  wastes  are 
within  the  scope  of  what  may  be 
regulated  under  section  3014,  but  we  are 
not  certain  if  specific  standards  are 
necessary  to  protect  human  health  and 
the  environment  from  these  actixities. 
Therefore,  EPA  solicits  comments  on 
whether  the  act  of  removing  free-flowing 
used  oil  from'  an  industrial  wiper  should 
be  regulated  under  section  3014 
management  standards.  Only  by  using 
one  of  these  methods  one  can  remove 
free-flowing  used  oil  from  mixtures. 
Comments  are  requested  on  risks  that 
these  activities  may  pose,  and  controls 
that  might  be  applied. 

A  wiper  containing  free-flowing  used 
oil,  and  the  used  oil  separated,  however, 
would  be  sul^ect  to  RCRA  section  3014 
management  standards  for  generators  in 
the  majority  of  cases,  and  those  for 
recyclers  in  certain  other  cases  [e.g.. 
laundry  services;  brokers  and  recyclers 
involved  in  collecting  intact  used  oil 
filters,  industrial  wipers,  and  sorbent 
materials:  and  product  manufacturers.) 
As  mentioned  above.  EPA  does  not 
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propose  to  re:;ulale  the  used  oil  removal 
process  itself,  bui  does  propose  to 
require  clean-up  i  )f  any  spills  that  occur 
during  draining  o '  collecting  of  used  oil. 
The  primary  reas  3n  is  that  a  possibility 
exists  for  used  oi  drips,  releases,  and/or 
spills  while  the  free-flowing  oil  is 
removed  (general  ed)  and  collected.  By 
this  Agency's  act  on,  such  mishaps 
would  be  minimi:  ed  and  associated 
cleanups  would  be  undertaken.  Used  oil 
removed  from  a  solid  waste  must  be 
collected  into  a  u  lit  (e.g..  container  or 
tank)  regulated  u  ider  section  3014.  If  the 
used  oil  is  separa  ted  from  wastewater, 
the  used  oil  must  be  directed  to  a  unit 
regulated  under  section  3014.  This 
approach  would  ( ixclude  only  the 
physical  act  of  used  oil  removal. 

Generators  whi )  failed  to  remove  non- 
free  flowing  used  oil  from  an  industrial 
wiper  may  be  required  to  dispose  of  the 
wiper  as  hazardous  waste,  if  the  used  oil 
in  the  wiper  were  listed  or  if  the  wiper 
exhibited  a  hazai  dous  characteristic.  If 
recycled,  the  und-ained  wiper  and  oil 
may  be  subject  tc  the  section  3014 
standards  prior  t(  i  removal  of  the  oil  and 
any  used  oil  remc  ved  from  an  industrial 
wiper  would  be  s  jbject  to  any  hstings, 
characteristic  deljerminations,  or  RCRA 
section  3014  management  standards  that 
may  otherwise  a;  ply  to  used  oil.  While 
the  drained  wipei  is  no  longer  subject  to 
the  section  3014  s  tandards,  the  removed 
oil  would  continu  e  to  be  subject  to 
section  3014  for  n  >cycling. 

b.  Sorptive  Mil  erals:  In  comments 
submitted  relativ  >  to  the  November  1985 
proposal,  the  Sor  )tive  Minerals  Institute 
(SMI)  provided  information  to  support 
their  contention  that  sorptive  minerals 
[i.e.,  absorbent  materials  such  as  clays 
and  diatomaceou  3  earths)  do  not  release 
hazardous  consti  uents  under  pressure 
and  that  significant  quantities  of  oil  or 
hazardous  consti  uents  do  not  leach  out 
of  sorptive  miner  lis.  This  is  important  in 
the  determinatioi  as  to  whether 
mixtures  of  used  oil  and  sorptive 
materials  may  bej  regulated  under  the 
"mixture  rule"  (40  CFR  261.3),  if  any 
used  oils  are  listed.  Results  of  SMI's 
study  (a  copy  of  which  is  in  the  docket 
for  today's  notice ),  using  EPA's  Liquid 
Release  Test,  she  wed  that  the  typical 
sorptive  material  could  hold  more  than 
60  percent  of  its  weight  in  oil,  even  at 
high  pressures.  T  }  test  the  assumption 
that  sorptive  materials  do  not  leach 
iionstituents  of  cdncem.  SMI  allowed 
several  sorptive  minerals  to  absorb  a 
pooled  used  mot(  r  oil  sample.  The 
sample  containe<  high  levels  of  TC 
constituents.  Tes  ing  using  the  TCLP 
showed  that  the  constituents  of  concern 
did  not  leach  wh  >n  exposed  to 
prolonged  TCLP  sxtraction.  even  at  high 
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loading  levels;  thus,  these  mixtures  are 
unlikely  to  pose  a  hazard  when 
disposed.  Based  on  the  SMI  data.  EPA  is 
proposing  an  exemption  for  sorptive 
minerals  from  the  definition  of 
hazardous  waste  in  40  CFR  261.4(b). 

In  order  to  provide  a  means  for 
generators  to  qualify  for  the  exemption, 
the  Agency  proposes  that  generators 
test  sorptive  minerals  used  to  clean  up 
oil  spills  by  using  EPA's  Liquid  Release 
Test  (SW-648  proposed  Method  9096) 
(55  FR  22543.  June  1. 1990)  to  determine 
the  minerals'  ability  to  desorb  used  oils. 
The  Liquid  Release  Test  is  designed  to 
determine  whether  or  not  liquids  will  be 
released  from  sorbents  when  they  are 
subjected  to  overburden  pressures  in  a 
landfill. 

Finally,  the  exemption  is  based  on  the 
premise  that  the  sorptive  minerals  may 
be  used,  in  appropriate  amounts,  only 
when  spills  or  leaks  occur,  and  that 
excess  used  oil  may  be  removed  from 
the  sorptive  mineral  through  pressing  or 
squeezing.  If  the  used  oil  so  removed  is 
recycled,  these  activities  would  not  be 
subject  to  RCRA  regulations  for 
hazardous  waste  treatment  but  would 
be  considered  as  used  oil  recycling 
activities.  As  with  industrial  wipers. 
EPA  proposes  not  to  regulate  the 
removal  of  free-flowing  used  oil  from  the 
sorptive  materials.  However,  any  used 
oil  so  removed  may  be  subject  to  the 
RCRA  section  3014  management 
standards,  listings,  or  characteristic 
determinations  as  appropriate.  Any  use 
of  sorptive  materials  (or  other  materials) 
simply  to  dilute  used  oil  prior  to 
disposal  may  be  considered  treatment, 
potentially  subject  to  hazardous  waste 
regulation  and  permitting. 

C.  Oil  Filters 

Under  current  RCRA  subtitle  C 
regulations,  if  a  generator  is  sending  a 
used  oil  filter  for  disposal,  the  generator 
is  required  to  determine  whether  the 
used  oil  niter  is  a  hazardous  waste.  This 
can  be  accomplished  either  by  use  of  the 
generator's  knowledge  of  the  waste  or 
process  that  generated  the  waste  or  by 
testing.  In  the  case  of  the  TC,  testing 
requires  running  the  TCLP.  EPA 
guidance  on  this  issue  has  stated  that 
the  TCLP  can  be  performed  on  oil  filters 
by  crushing,  grinding,  or  cutting  the  filter 
and  its  contents  imtil  the  pieces  are 
smaller  than  one  centimeter  and  will 
pass  through  a  9.5  mm  standard  sieve.  If 
the  oil  filter  exhibits  the  TC  it  is  a 
hazardous  waste  subject  to  RCRA 
subtitle  C  regulations. 

However,  certain  recycling  activities 
generally  are  exempt  from  subtitle  C 
regulation,  and  EPA  encourages 
generators  to  recycle  used  oil  filters.  To 
accomplish  this,  generators  or  recycling 


facilities  may  crush,  dismantle,  cut  open, 
spin,  centrifuge,  or  drain  the  oil  filter  to 
remove  the  used  oil  from  the  filter.  The 
following  exemptions  can  then  be 
applied: 

•  If  the  used  oil  is  recycled,  then  the 
draining/crushing  is  considered  an 
unregulated  used  oil  recycling  activity, 
not  regulated  treatment.  (See  discussion 
in  section  V.B.2.a  for  EPA's  rationale  for 
not  subjecting  draining  activities  to  the 
section  3014  management  standards.) 

•  Used  oil  that  is  recycled  is  exempt 
from  subtitle  C  regulation  under  the 
used  oil  recycling  exemptions  in  40  CFR 
261.6  (a)(2)(iii)  and  (a)(3)(iii).  but  may  be 
subject  to  RCRA  section  3014 
management  standards  when 
promulgated. 

•  Crushed  or  drained  oil  filters  that 
are  recycled  are  exempt  from  Subtitle  C 
regulation  under  the  hazardous  scrap 
metal  exemption  in  40  CFR 
261.6(a)(3)(iv). 

As  a  best  operating  practice,  based  on 
the  information  available  to  EPA.  the 
Agency  recommends  that  the  generator 
or  recycling  facility  both  drain  and  crush 
used  oil  filters  to  remove  as  much  of  the 
oil  as  possible. 

The  Iowa  Waste  Reduction  Center  at 
the  University  of  Northern  Iowa 
conducted  a  study  of  over  1,200  used 
automotive  oil  filters  to  determine 
methods  to  reduce  the  potential 
environmental  damage  from  the  filters. 
The  Iowa  study,  which  is  included  in  the 
docket  for  today's  notice,  found  that  the 
environmental  impact  could  be 
significantly  reduced  through  draining 
used  oil  filters  to  remove  the  free-    * 
flowing  used  oil.  which  removed 
approximately  one-half  of  the  used  oil. 
The  amount  of  used  oil  recovered 
through  draining  was  dependent  upon 
the  drainage  time,  ranging  from  44 
percent  in  4  hours  to  55  percent  in  12 
hours.  The  study  further  found  that 
draining  followed  by  compression  in  a 
hydraulic  press  removed  88  percent  of 
the  residual  oil,  with  12  percent  (one 
ounce)  of  used  oil  remaining  in  the  filter 
material. 

Based  on  the  results  of  the  Iowa 
study,  it  appears  that  insignificant 
amounts  of  free-flowing  used  oil  remain 
in  filters  after  crashing;  therefore,  EPA  is 
proposing  an  exclusion  for  used  oil 
filters  that  have  been  drained  and 
crushed  from  regulation  as  hazardous 
waste  under  40  CFR  261.4(b).  which 
defines  those  solid  wastes  that  are  not 
hazardous  wastes.  Such  an  exclusion 
would  allow  crushed  and  drained  oil 
filters  to  be  managed  as  solid  waste 
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under  RCRA  subtitle  D  "  by  exempting 
them  from  any  listings  or  characteristics 
of  hazardous  waste,  including  the  TC. 
Oil  drained  from  the  Tilter  would  still  be 
subject  to  any  listings,  characteristic 
determinations,  or  RCRA  section  3014 
management  standards  as  otherwise 
applicable.  (Refer  to  section  IX.A.5  for 
similar  discussion  as  Part  of  Phase  I 
used  oil  management  standards.)  EPA 
speciHcally  requests  comment  on  the 
Iowa  study  and  on  what  parameters,  if 
any,  may  be  set  in  determining  what 
constitutes  "crushing."  EPA  also 
requests  comment  and  supporting 
analytical  data  on  other  methods  that 
may  be  used  to  remove  free-flowing 
used  oil  from  spent  oil  filters. 

b.  Mixtures  of  Small  Quantities  of 
Listed  Used  Oil  and  Solid  Waste 

If  any  used  oils  are  listed,  the  strict 
application  of  the  mixture  rule  to 
mixtures  of  such  oil  with  other  materials 
can  result  in  the  classification  of  many 
materials  as  listed  hazardous  waste.  As 
discussed  above,  EPA  is  considering 
specific  exemptions  for  industrial 
wipers,  sorptive  minerals,  and  oil  filters 
that  have  been  drained  of  free-flowing 
used  oil.  There  are  a  number  of  other 
such  materials.  The  Agency  believes 
that  many  of  these  materials  may  not 
pose  a  threat  to  human  health  and  the 
environment  because  of  the  very  small 
quantities  of  used  oil  involved.  Because 
a  quantitative  limit  is  difficult  to 
determine,  the  Agency  sought  a 
qualitative  limit.  Such  a  limitation  could 
be  qualitatively  assessed  by  determining 
whether  or  not  free  flowing  used  oil  is 
present  in  the  mixture.  If  one  drop  of 
listed  used  oil  is  capable  of  flowing  from 
the  mixture,  then  the  waste  may  be 
considered  hazardous. 

If  promulgated,  the  "one-drop" 
philosophy  may  allow  the  disposal  in 
subtitle  D  facilities  of  solid 
nonhazardous  waste  that  does  not 
contain  free  flowing  used  oil.  Under  this 
exemption,  generators  could  drain  scrap 
metal,  contaminated  soil,  or  other 
nonhazardous  wastes  of  all  free  flowing 
used  oil  and  then  dispose  of  the  drained 
material  in  accordance  with  subtitle  D. 
If  the  used  oil  drained  from  the  scrap 
metal  is  to  be  recycled,  these  activities 
would  not  be  subject  to  RCRA 
regulations  for  hazardous  waste 
treatment  (see  40  CFR  261.8  (a)(2)(iii) 
and  (a)(3)(iii])  or  to  the  RCRA  section 
3014  management  standards.  (See 


"  EPA  recognizes  thai  tome  Statet  are 
considering  banning  used  oil  nilers.  even  when 
crushed  and  drained  filter*,  from  municipal 
landnilt.  Individual  States  would  of  coutm.  retain 
authority  for  such  controls  even  with  the  proposed 
exclusion. 


discussion  in  section  V.B.2.a  for  EPA's 
rationale  for  not  subjecting  draining 
activities  to  the  section  3014 
management  standards.)  However,  any 
used  oil  so  removed  may  be  subject  to 
the  RCRA  section  3014  management 
standards,  listings,  or  characteristic 
determinations  as  appropriate.  EPA  has 
already  recommended  this  approach 
above,  in  the  specific  cases  of  industrial 
wipers,  sorptive  materials,  and  oil 
Alters. 

As  previously  discussed,  the  Agency 
proposes  that  generators  of  test  sorptive 
minerals  used  to  clean  up  oil  spills  test 
those  minerals  using  EPA's  Liquid 
Release  Test  (SW-846  proposed  Method 
9096)  (55  FR  22543,  June  1, 1990)  to 
determine  the  minerals'  ability  to  desorb 
used  oils.  The  Liquid  Release  Test  is 
designed  to  determine  whether  or  not 
liquids  will  be  released  from  sorbents 
when  they  are  subjected  to  overburden 
pressures  in  a  landfill.  EPA  also  is 
proposing  to  require  generators  of  other 
used  oil/solid  waste  mixtures  to  test 
those  mixtures  using  EPA's  Paint  Filter 
Test  (SW-846  Method  9095)  to 
determine  that  there  is  no  additional 
free-flowing  used  oil  in  the  mixture. 
These  tests  will  verify  that  the  used  oil/ 
solid  waste  mixture  meets  the  "one- 
drop"  philosophy  criteria. 

EPA.  also  requests  comment  on  other 
test  methods  that  are  being  or  could  be 
used  to  determine  whether  all  free- 
flowing  oil  has  been  removed  from  used 
oil  laden  solid  waste.  In  addition,  the 
Agency  would  like  to  receive  data  that 
would  indicate  the  applicability  of  the 
Paint  Filter  Test  or  new  test  methods  to 
used  oil  contaminated  soils. 

The  Agency  acknowledges  the 
advantages  of  an  easily  identifiable 
mixture  rule  limit.  Public  comment  is 
requested  on  the  efficacy  of  the  "one- 
drop"  test  in  determining  which 
mixtures  of  used  oil  and  solid  waste 
may  be  subject  to  subtitle  C  regulation 
under  the  mixture  rule.  In  the 
alternative,  EPA  solicits  comment  on 
whether  a  quantiflable  level  could  be 
established  and  what  an  appropriate 
level  might  be. 

E.  Mixtures  of  Non-listed,  Hazardous 
Used  Oil  and  Solid  Waste 

EPA  is  concerned  that  confusion  may 
exist  for  the  regulated  community  on  the 
applicability  of  RCRA  regulations  to 
mixtures  of  non-listed  used  oil  that 
exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste  and 
solid  waste.  The  following  discussion  is 
provided  as  a  guideline  for  the  regulated 
community  and  responds  to  comments 
provided  in  response  to  the  November 
1985  and  March  1986  notices.  This 


discussion  would  only  apply  if  EPA 
chooses  to  list  some  used  oUs. 

1.  Shock  Absorbers 

Monroe  Auto  Equipment  submitted 
detailed  analytical  data  on  used  oils  in 
shock  absorbers,  since,  in  their  view, 
shock  absorbers  may  be  considered 
hazardous  waste  if  the  oil  contained  in 
them  were  listed  as  hazardous.  Data 
were  submitted  from  an  independent 
laboratory  that  analyzed  several 
samples  of  used  shock  absorber  oil  for 
the  presence  of  CERCLA  Listed 
Hazardous  Substances  (Table  302.4  of  40 
CFR  302.4)  and  EP  Toxic  metals  using 
SW-846  methods  8240  and  8270.  The 
analyses  demonstrated  that  the 
constituents  were  not  present  at 
concentrations  of  regulatory  concern. 
Under  today's  proposal,  EPA  is 
considering  listing  only  certain 
categories  of  used  oil.  Oil  in  shock 
absorbers  is  not  among  those  proposed 
for  listing,  but  all  solid  waste 
nonetheless  remains  subject  to  a  hazard 
determination  for  the  characteristics  of 
hazardous  waste.  Spent  shock  absorbers 
that  are  disposed  of  remain  subject  to  a 
characteristic  determination,  and  any 
applicable  subtitle  C  requirements  when 
discarded.  Generally,  however,  the  oil  in 
spent  shock  absorbers  is  not  removed. 
Instead,  the  entire  unit  is  recycled  by 
manufacturers.  Shock  absorbers  sent  for 
recycling,  and  oil  recovered  from  them 
that  is  recycled,  would  be  exempt  from 
hazardous  waste  regulation,  but  would 
still  be  subject  to  section  3014 
management  standards  (as  discussed 
below). 

2.  Request  for  Comment  on  Other 
Mixtures 

Commenters  on  the  November,  1985 
and  March,  1986  Federal  Register 
notices  suggested  that  additional 
mixture  rule  exemptions  be  considered 
by  the  Agency  prior  to  promulgation.  In 
particular,  commenters  sought 
clarification  on  the  application  of  the 
mixture  rule  to  several  other  mixtures, 
including  soil  contaminated  with  used 
oil  and  coal  "treated"  with  used  oil. 

EPA  requests  comments  on  extending 
the  proposed  one-drop  philosophy  to  all 
such  mixtures.  We  note  that  facilities 
applying  or  using  used  oil  for  purposes 
such  as  coal  treating  are  subject  to  part 
286,  subpart  E,  and  would  be  subject  to 
the  section  3014  management  standards 
discussed  in  today's  notice  since  they 
are  producing  used  oil  fuel.  EPA 
requests  comment  on  whether  coal 
treated  with  small  amounts  of  used  oil 
should  be  exempt  from  regulation,  and 
what  conditions  might  be  placed  on 
treated  coal  as  part  of  an  exemption. 
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VI.  Dflrived-Freai  Rxiie 


The  existing  'Tderived  from"  rule 
contained  in  40  tlFR  2ei3(c)(2)  pnwides 
that  "any  solid  ♦/aste  generated  from 
the  treatment,  storage,  or  disposal  of  a 
hazardous  waste,  including  any  sludge, 
spill  residue,  as|,  emission  control  dust, 
or  lea^ateTbtftnot  including  a 
precipitation  ruM-ofT)  is  a  hazardous 
waste."  If  any  u$ed  oils  are  listed. 
residues  from  fhpir  handling  and 
treatment  may  dko  be  deemed  listed 
hazardous  wast^.  ERA  is.  as  discussed 
below,  separately  proposing  to  list  as 
hazardous  certain  waste  residuals  from 
used  oil  recycliiig  and  re-ferining, 
making  the  dehved-from  rule  moot  for 
those  particular  residues. 

.4.  Applicability  te  Used  Oil  Fuel 
Residuals 

While  EPA  is  concerned  about  the 
potential  hnpad  i  of  regulating  fuming 
lesiduak  [e.g..  aeh)  as  hazardous  waste, 
the  Agency  notes  that  the  derived-from 
rule  is  an  important  part  of  the  current 
hazardous  wast^  definition.  The  rule,  as 
explained  May  19. 1980  (45  FR  33096) 
was  instituted  t4  ensure  that  toxic 
constituents  that  are  likely  to  end  up  in 
treatment  residiials  are  properly 
managed.  ' 

1.  Residuals  Fro^  the  Burning  of  Off- 
Specification  and  Specification  Used  Oil 
Fuel 

The  Agency  i^  contemplating  the 
applicsbihty  of  ^e  derived-from  rule  of 
40  CFR  261.3(cKt)  to  ash  or  pollution 
control  devTce-coHected  residuals  from 
burning  off-specification  used  oil  as  a 

ppHiach  fcv  listing  only 
nd  the  planned 
darda  for  all  used  oils 
off-Bpecification  used 
oil  fuel  may  or  may  not  contain  used  oils 
that  are  listed  at  hazardous  waste. 
However,  ondei  the  derived-from  rule  as 
currently  written,  any  ash  (or  pollution 
control  residual,  such  as  baghouse  dust), 
from  burning  listed  used  oil  may  itself 
be  hazardous  w^ste.  Thus,  a 
determination  a^  to  whedier  the 
derived-from  rule  applies  to  a  particular 
residual  may  bej  difficult  to  make  and 
may  tend  to  cauise  generators  to  treat  all 
used  oil  fuel  resMusls  as  derived-from 
wastes.  The  regulation  of  burning 
residuab  as  baasrdous  waste  may  raise 
the  expense  involved  in  handling  used 
oil  fuel  and  m8)|  likely  discourage  this 
use. 

EPA  requests 'comment  on  the 
composition  of  fsed  oil  fuel  residuals 
from  burning  of  joff-specificafion  fuel.  If 
EPA  receives  st^ficieirt  data  on 
residuals  generated  by  the  burning  of 
used  ofl  te  shoW  that  rt  is  not  hazardous. 


fuel  Under  the 
certain  used  oil 
management  st 
discussed 


IMI 


the  Agency  wiH  consider  amending  the 
derived-from  rule  to  exclude  residuals 
produced  from  the  burning  of  used  oil 
fuels.  Under  this  approach,  0*A  may 
only  eNcbde  residuirls  from  the  derived- 
from  nile.  'Residuals  generated  by  the 
burning  of  off-specification  used  oil  fuel 
may  remain  subject  te  the  hazardous 
waste  characterietics,  and  any  residual 
exhibiting  the  chsracterisfic  of 
hazardous  waste  may  be  subject  to  the 
hazardous  waste  regulations.  (Of  course, 
this  amemfanent  would  ncrt  affect  the 
application  of  the  derived-from  rule  to 
residuals  from  burning  fuels  constituting 
mixtures  of  used  oil  andliazardous 
waste  regulated  under  40  CFR  part  266, 
subpart  O.) 

Furdier,  EPA  notes  that  under  40  CFR 
266.43(b)(0X^,  provided  all  rBquirements 
are  met,  "speafication  used  oil  fuel  is 
not  tubject  to  further  regulation  unless  it 
is  subsequently  mixed  with  hazardous 
waste  or  unless  it  is  mixed  with  used  oil 
so  that  it  no  longer  meets  the 
specification."  Thus,  used  oil  fuel  that 
meets  the  apecificatian  is  not  subject  to 
the  derived  from  rule  if  the  appropriate 
notices  and  fuel  analyses  have  been 
completed.  In  developing  the 
spei^ication  for  used  oil  fuel.  EPA's 
rationale  was  to  estabbsh  specification 
levels  that  limited  the  toxic  constituents 
in  the  fuel.  The  speciHcations  were  set 
at  levels  that  may  present  a  lower  risk 
in  human  e?q>08ure  scenarios.  When 
burned,  the  limited  levels  of  toxic 
contaminants  in  specification  used  oil 
fuel  either  will  be  destroyed  or  remain 
in  the  burning  residual.  Ash  and  other 
residuals  from  the  burning  of 
specification  used  oil  fuel  are  less  likely 
to  be  contaminated.  EPA  is  not 
proposing  today  to  alter  the  used  oil  fud 
specification  established  under  40  CFR 
part  266.  subpart  E 

2.  Co-firing  Specification  Used  Oil  With 
Fossil  Fuels  or  Virgin  Fuel  Oils 

In  the  November  29, 1985  final  rule 
addressing  burning  of  waste  fuel  and 
used  oil  fuel  in  boUers  and  industrial 
furnaces,  combustion  residuals  excluded 
from  regidation  under  RC31A  section 
3001  were  not  subject  to  the  burning  rule 
(50  FR  48100).  As  stated  in  that  rule. 
EPA  has  interpreted  the  RCRA  section 
3001  exclusions  to  include  "fly  ash. 
bottom  ash,  boiler  slag  and  flue  gas 
emission  control  waste  resulting  frt>m  (1) 
the  combustion  solely  of  coal.  oil.  or 
natural  gas,  (2]  the  combustion  of  any 
mixture  of  these  fossil  fuels,  or  (3)  the 
combustion  of  any  mixture  of  coal  and 
other  fnels.  including  hazardous  wastes 
or  used  oil  fuels,  up  to  a  50  percent  ^ 

mixture  of  such  oflier  fuels."  Further, 
residuals  from  the  burning  of  these  fossil 
fuels  and  mixtures,  including  ash  and 


emission  control  dust  are  not  subject  to 
the  hazardous  waste  charaoteristics. 
Today's  proposal  continoes  tlwse 
exclusions  for  the  combirstion  trf  ai.y 
mixture  of  coal  and  up  to  30  percent 
used  oil  that  is  subject  to  RCRA  section 
3014  management  standards,  as 
proposed. 

EPA  has  received  a  request  for 
guidance  on  the  co-firing  of  specification 
used  oils  with  virgin  oHs  at  facilities 
eligible  for  the  exdusion  noted  above 
because  they  bum  virgin  fuel  oil  only. 
EPA  believes  that  such  a  practice  is 
consistent  with  the  intent  of  RCRA  to 
encourage  flie  recycling  and  reuse  of 
used  oils  in  an  environmentally  sound 
manner.  EPA,  however,  notes  that  under 
the  current  regulatory  prewisionS'and 
interpretations  (as  diacuaoed  above), 
this  particular  mix  of  materials  to  be 
burned  for  energy  recovery  may  cause 
the  burning  facility  to  lose  their 
exclusion  under  EPA's  interpretation  of 
RCRA  section  3001.  Because  oT  EPA's 
desire  not  to  discourage  legitimate  and 
beneficial  recycling  practices,  EPA  is 
proposing  to  consider  specification  used 
oil  fuel  to  be  equivalent  te  a  foaeil  fuel 
for  the  purpose  of  the  inleipretation 
discussed  above.  The  effect  of  this 
interpretation  is  to  tdlow  the  burning  of 
a  mix  of  virgin  and  specification  used  oil 
fuels  in  utility  boilers. 

B.  AppJicabiHtyie  Used^ti 
Reintroduced  in  Petroleum  Refinery 
Processes 

The  Agency  is  considering  exempting 
petroleum-based  products  that  include 
listed  used  oil  as  a  raw  material  from 
the  requirements  of  40  CFR  parts  262 
through  266  and  parts  268,  270.  and  124, 
as  well  as  the  notification  requirements 
of  RCRA  section  30ia  The  Agency  has 
already  excluded  fuels  produced  from 
the  refining  of  oily  hazardous  wastes 
and  oils  reclaimed  from  hazardous 
waste,  both  resulting  from  normal 
petroleum  refining  practices,  under  40 
CPR  261.6(al(3)  (v)  and  (vi).  The  Agency 
is  today  proposing  to  extend  those 
exclusions  to  fuels  produced  and  oil 
reclaimed  from  used  oil. 

It  may  be  possible  that,  when 
incorporated  into  a  product  that  will 
undergo  extensive  processing  prior  to 
being  offered  for  sale,  the  constituents 
of  concern  in  a  used  oil  will  be  removed. 
The  Agency  is  considering  exempting 
used  oil  that  is  mixed  with  crude  oil  or 
other  oily  materials  and  later  used  as  a 
raw  material  in  a  refining  process  from 
subtitle  C  requirements  by  adding  listed 
used  oil  to  the  recyclable  materials 
contained  m  40  CFR  261.6(8K3).  H»A 
solicits  data  that  may  support  such  an 
exemption.  As  discussed  when  EPA  first 
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promulgated  the  exclusions  under  40 
CFR  261.6(a)(3)  (v)  and  (vi).  (see  50  FR 
49169.  November  29. 1985).  the 
hazardous  wastes  that  fall  under  these 
exclusions  must  be  introduced  into  the 
process  prior  to  distillation  or  catalytic 
cracking.  It  was  the  Agency's 
determination  at  the  time  of 
promulgation  of  the  exclusions  that 
these  steps  were  essential  to  the 
removal  of  contaminants  in  the  reHnery 
process  (see  50  FR  49169.  November  29, 
1985).  EPA  today  proposes  that  the  same 
requirements  apply  to  used  oil;  that  is. 
used  oil  must  be  introduced  into  the 
process  or  pipeline  prior  to  distillation 
or  catalytic  cracking. 

Because  processes  that  involve  only 
cursory  removal  of  constituents  should 
not  be  excluded  from  the  derived-from 
rule,  the  Agency  requests  comment  on 
requiring  introduction  of  used  oil  prior  to 
distillation  or  catalytic  cracking,  on 
other  refining  processes  that  may  be 
included  in  the  exemption,  and  on 
defining  those  activities  that  involve 
only  cursory  removal  of  contaminants. 
Further,  the  Agency  requests 
information  on  the  efficacy  of 
introducing  used  oils  into  the  process 
prior  to  catalytic  cracking. 

VII.  Reprocessing  and  Re-refining 
Residuals 

A.  Residuals  as  Related  to  Used  Oil 

In  the  1985  proposal  to  list  used  oil  as 
hazardous.  EPA  stated  that  used  oil 
residues  or  sludges  resulting  from  the  re- 
reflning  or  reprocessing  of  used  oils  may 
be  included  in  the  defmition  of  used  oil, 
even  though  these  residuals  are  not 
specifically  mentioned  in  the  statutory 
definition  of  used  oil.  Over  the  past 
several  years.  EPA  has  gathered 
information  on  residuals  from  the  re- 
refming  and  reprocessing  of  used  oil. 
Between  1986  and  1988,  EPA  conducted 
three  separate  sampling  and  analysis 
studies  to  determine  the  composition 
and  characterization  of  re-refining  and 
reprocessing  residuals.  The  results  of 
these  studies  are  summarized  below. 

As  a  result  of  the  studies  conducted, 
EPA  has  now  concluded  that  residuals 
from  the  reprocessing  and  re-refining  of 
used  oil  constitute  a  waste  stream 
separate  from  used  oil. ''The  residuals 
from  reprocessing  and  re-refining  are 
distinctly  di^erent  from  used  oil  in 
physical  state,  constituent 
concentration,  and  potential  hazard  to 
human  health  and  the  environment.  The 
residuals  generally  contain  higher  levels 
of  toxic  constituents  than  their  source 


"Distillation  bottoms  from  the  re-refining  and 
reprocessing  of  used  oil  used  to  produce  asphalt 
products  would  be  regulated  under  the  proposed 
RCRA  section  3014  management  standard*. 


oils,  primarily  due  to  concentration  of 
contaminants  in  the  reprocessing  and  re- 
refining  process.  Such  concentration  of 
contaminants,  even  when  constituents 
are  present  at  low  concentration  in  used 
oil,  can  generate  a  waste  more 
hazardous  than  its  source.  Thus, 
independent  of  whether  the  source  oil  is 
hazardous  or  nonhazardous,  it  is  the 
Agency's  belief  that  residuals  from  the 
reprocessing  and  re-refining  of  used  oil 
are  inherently  hazardous. 

For  the  reasons  enumerated  above, 
the  Agency  is  considering  promulgating 
separate  listings  for  used  oil  residuals 
based  on  our  1965  proposal  to  list  all 
used  oil  (and  residuals)  and  the  data 
presented  later  in  this  section.  Further, 
EPA  is  interpreting  the  congressional 
definition  of  used  oil  as  laid  out  in 
UORA  and  HSWA  to  include  residuals 
from  the  reprocessing  and  re-refining  of 
used  oil.  meaning  that  any  residual 
listing  would  be  under  HSWA  and.  thus, 
would  become  effective  in  authorized 
and  non-authorized  states  at  the  same 
time.  EPA  believes  that  HSWA  provides 
the  authority  to  EPA  to  consider 
whether  to  list  or  identify  all  used  oils 
as  hazardous.  If  EPA  were  to  list  all 
used  oils,  the  residuals  from  the 
reprocessing  and  re-refining  of  used  oil 
automatically  would  be  HSWA-listed 
hazardous  waste  pursuant  to  the 
derived-from  rule.  Even  if  the  Agency 
may  elect  to  list  or  identify  portions  of 
the  used  oil  universe,  or  not  to  list  any 
used  oils,  EPA  believes  that  HSWA 
authority  extends  to  the  residuals. 

Among  the  used  oil  processing  and  re- 
refining  residuals  proposed  to  be  listed 
as  hazardous  waste  in  this  notice, 
distillation  bottoms  designated  as  RCRA 
Waste  Code  No.  K154,  may  be  regiilated 
under  the  section  3014  management 
standards  when  recycled  as  feedstock  to 
manufacture  asphalt  products  (e.g.,  road 
paving  and  roofing  material)  rather  than 
as  a  listed  hazardous  waste.  EPA 
believes  that  distillation  bottoms  are  not 
substantially  different  from  the  virgin 
raw  material  generally  used  to  produce 
asphalt  products  (e.g.,  road-paving 
material  or  asphalt  shingles).  EPA 
requests  comment  and  supporting  data 
that  may  demonstrate  that  distillation 
bottoms  are  or  are  not  significantly 
different  than  the  virgin  feedstock  used 
in  asphalt  products.  In  1985,  EPA 
proposed  to  exempt  fi^m  the  hazardous 
waste  regulations  the  use  of  used  oil 
processing  residues  in  asphalt  products. 
EPA  may  grant  such  an  exemption  if  the 
commenter-submitted  data  or  EPA- 
collected  data  supports  the  exemption. 
(See  discussion  in  IX.H.  and  X.C.4.  for 
distillation  bottoms  management 


standards  and  cost  analysis, 
respectively.) 

B.  Re-refining  and  Reprocessing  Waste 
Streams 

The  specific  waste  products  resulting 
from  re-refining  and  reprocessing 
procedures  are  dependent  upon  the 
specific  steps  used  by  the  re-refiner  or 
reprocesson  however  there  are  several 
general  waste  types  that  are  generated 
within  these  industries.  Unless 
specifically  noted,  these  wastes  can  be 
generated  at  several  points  in  the 
process. 

Gravity  and  Mechanical  Separation 
Waste  Streams  include  filter  residues, 
tank  bottoms,  and  pretreatment  sludges 
that  may  be  generated  by  processes  in 
which  solids,  oil,  and  water  are 
separated  at  ambient  temperature.  Tank 
Bottoms  are  thick,  tar-like  layers  that 
accumulate  over  time  at  the  bottom  of 
storage  tanks.  Centrifuge  sludges  are 
generated  during  centrifuge  separation 
of  used  oil  fractions^ 

Lube  Polishing  Media  usually 
contains  heavy  metals,  phenols,  oil.  and 
other  compounds.  Polishing  media 
usually  consists  of  clay  compounds  or 
activated  carbon  used  as  adsorbents  to 
improve  the  color,  odor,  and  stability  of 
re-refined  lube  oils. 

Distillation  Bottoms  constitute  the 
heavy  fraction  produced  by  vacuum 
distillation  of  filtered  and  dehydrated 
used  oil.  Composition  of  still  bottoms 
varies  with  column  operation  and 
feedstock. 

Wastewater  and  Treatment  Residues 
may  be  generated  from  the  separation  of 
water  contamination  in  storage  tanks, 
from  run-off  that  contains  oil  from  spills 
and  process  leakage,  from  process 
cooling  water,  and  as  a  byproduct 
resulting  from  distillation  procedures. 
Wastewater  sludges  may  be  generated 
as  residues  from  the  wastewater 
treatment  procedures. 

Each  of  these  wastes  has  been  further 
characterized  below  and  additional 
background  information  is  available  in 
the  docket 

C.  Re-refining  and  Reprocessing  Data 

Availability 

Due  to  the  distinct  nature  of  these 
residuals,  the  Agency  has  undertaken 
specific  steps  to  gather  and  develop  up- 
to-date  data  that  adequately 
characterize  the  wastes  generated  by 
these  processes.  Agency  efforts 
continued  following  publication  of  the 
1985  proposal,  with  independent  efforts 
by  the  Office  of  Water  (OW)  and  the 
Office  of  Solid  Waste  (OSW).  Data  and 
site-specific  information  were  obtained 
from  sampling  activities  and  site  visits 
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conducted  by  OS  W  in  1986-1987. 
sampling  activitii  s  conducted  by  OW  in 
1986-1987,  and  R  :RA  3007 
questionnaim  for  fee  reprooessing/re- 
reHning  industry  completed  in  1987. 

From  November  1986  to  January  1987. 
11  facilities,  incli^ding  three  re-refiners, 
six  reprocessars.Jand  two  collectors, 
were  visited  by  OSW  to  determiae 
current  waste  generation  practices  in 
the  industry.  At  fpur  of  these  facilities, 
including  one  re-fefiner  and  three 
reprecessors,  a  c^unposite  sample 
1  t:presenting  all  splid  wastes  generated 
by  the  plant  was  collected  and 
analyzed.  The  feedstock  for  the  facilities 
comprised  mixed,  used  oil  (craokcase 
and  industrial]  atj  two  facilities, 

'  at  one  facility,  and 
lining  facility.  Each 
pies  were  analyzed  for 
Content  and  Toxicity 
leachable  levels  of 
snipounds,  PCBs, 
ic  compounds,  and 
metals.  This  data|can  be  found  in  the 
docket  and  is  presented  at  this  time  for 
pubUc  comment.  I 

Four  re-refiners  were  visited  by  OW 
between  September  1986  and  January 
1987.  "niese  facilriies  used  a  feedstock  of 
mixed  crankcase  and  industrial  oils.  The 
results  of  the  sampling  efforts,  in  which 
a  total  of  48  samoles  were  collected. 


industrial  oils  or 
fuel  oils  at  the  : 
of  these  four  sar 
total  constituent  i 
Characteristic  (l 
volatile  organic  i 
semi  volatile  orga 


were  published  in  a  preliminary  data 
summary  (EPA  440/1-89/014).  The  data 
include  analysis  iieaults  of  the  following 
samples  obtained  from  two  reprocessinj^ 
and  two  re-re^ning  facilities: 


Sample  descriplion 


Gravitation  mid  Uacftaaica/ 

Rtter  cake 

Lubo  Polishing  Wodttc 

Spent  day ___..... 

Spent  activatBd  owbon 

Distillation  Bottoms: 

StHi  bottoms - «..». 

ProoBSS  — ct—olac 

Final  affluent 

DAF  sludge.. 


No.  of 


13 

11 

5 


Samples  were  analyzed  for  total 
constituent  levels  of  the  TC  metals, 
dioxins,  and  PCBs,  as  well  as  priority, 
conventional,  and  nonconventional 
pollutants  (88  defined  by  the  Clean 
Water  Act).  RCRA  3007  questiormaires 
were  sent  to  80  facilities  in  the  used  oil 
rGproceasing  and  re-refming  industry  in 
Fall  1987.  Twelve  facilities  responding  to 
the  questionnaires  provided  data  on  six 
distinct  waste  streams.  Data  from  14 
streams  are  available,  in  1967, 
additional  sampling  and  analyais 
activities  were  oonducted  Mt  MOien 


facilities.  A  total  of  17  samples  were 
collected,  including  sevrai  samples  of 
untreated  process  wastewater,  five 
samples  of  filter  solids,  and  one  sam^ 
each  of  filter  cbiy,  spent  cataJyat  caked 
residue,  storage  tank  bottoms,  and 
wastewater  treatment  sludge.  The  used 
oil  feedstock  at  these  facilities  was 
either  imspecified  or  a  mix  of  crankcase, 
lube  oil,  and  industrid  oil 

Data  from  all  of  the  sampling  and 
analysis  activities  as  well  as  the  RCRA 
3007  questionnaire  data  collection 
activity  are  summarized  in  Table 
VII.C.l.  While  several  TC  organic 
constituents  were  detected,  only  those 
TC  organic  constituents  exceeding  the 
TC  threshold  are  shown.  In  addition,  the 
data  reflected  high  concentrations  of 
polynuclear  aromatic  iiydrocarbons 
(PAHs)  in  many  of  the  samples, 
particularly  benzo(a)pyrene, 
benzo(b)fluoranthene, 
benzo(k)fluoranthene,  and 
phenantiurene.  As  discussed  in  fee 
background  document  for  these  wastes, 
PAHs  may  present  a  significant  danger 
to  human  healfe  if  present  hi  high 
enough  quantities.  In  many  cases,  one  or 
more  of  fee -PAHs  were  present  at  or 
above  the  quantities  ifaat  may  pnsent  a 
hazard  to  human  healfe  and  the 
environment. 

BIUJNG  CODE  aS«0-50-M 


TABLE  VII. C.l     Used  Oil  Reprocessing/Re-ref ining  Data 


Irairtty/MccMnleal  S»pa»«tlen«- 

lr«rHy/M*ehanlcal  8*PMation«- 

Luba  Mtahlng  - 

Lwba  PoMihlna  - 

TankBonon* 

SpaniOay 

OoncwiMHon 

NlJfTtb#f  Or  SwTtptM 

Conoannation 

Numbaf  o4  SamplM 

ConoanlraHan 

Nufnbaf  01 8afnp(aa 

OonovntfMton 

NUfTW#f  Of  8Vf)pVM 

Conaaniratten 

Con- 

Oon- 

Con- 

Con- 

Con- 

CaratHiMAt 

Aiw- 

nWf# 

Ana- 

tantlnant 

HaftQa 

An*- 

tsfitlravit 

n«<«« 

Ana- 

tanHnam 

Hanta 

Am- 

Hmlnani 

KMtga 

lyidd 

d«Mel- 
•d 

(pKfl) 

hTMd 

dawcl- 
•d 

(ppm) 

lyiad 

datMl- 
•d 

(ppm) 

lynd 

dalaol- 

ad 

0>pm) 

tyiad 

datael- 
ad 

»am) 

Ai»wile ; 

11            11 

O.OOS-42 

0                3 

0.013 -S 

s-ise 

12               6 

6.4-24 

000 

■vhim 

11  11 

12  10 

0.000 -221S 
0.037-110 

23              20 
10                8 

0.21  - 1300 
0.02 -SO 

21  -  3610 
11-216 

12                 0 
12             12 

66-7*4 
O.S-166 

M.166 

1.1-11 

C«dfnlum „ 

0                0 

• 

11          11 

0.004- 236 
0.20-71636 

19  17 

20  SO 

1.2-736 
0.02-2370 

16-936 

1-11000 

12             12 
12               6 

3-746 

0.4  - 1200 

3.6-170 
6.66-643 

LMd ...- 

NIcMs ...» 

0                0 

7.6-200 

2                2 

2S-130 

0-367 

4                 4 

2-136 

2.4-13600 

1/S               1 
1/S                1 

36 
600 

1                 1 
11/12               0 

6.6 
2.2-13000 

NA 
100-1100 

1/4                 1 
1/4                 1 

0.612 
6.671 

on            0 

0.42-317 
NA 

TctfSCntoftWtnylttfW 

a           e 

0.16-1700 

IS             12 

70-1900 

3                3 

100-7000 

1/4                 1 

2.114 

Vt                0 

NA 

CenalHuani 

0)(tMallon  RaaMuaa  - 
SIM  DotfOfnc 

OtalMatlon  Raalduaa  - 
CokadRaaWita 

VMaiavaiar/Traaimant  Skidga 
Traalmani  aiudga 

Nunw#f  of  Sontploo 

Oonoanlrallon 
Ranga 
(ppm) 

Numbac  o<  Samplaa 

Conoantfatton 
Ranoa 
(ppm) 

Numbaf  ol  Samplaa 

nanfla 
(ppm) 

Numkaf  of  Samplaa 

OonooAlfsHofi 
Nanga 

(Pfi) 

Ana- 

iTMd 

Con- 

iMDlnanl 

datact- 

ad 

Ana- 

tyxad 

Oen- 

tainlnant 

dalact- 

ad 

Ana- 

lyzad 

Con- 

lanUfMnt 

OOiOOt" 

ad 

Ana- 

lyiad 

Oon- 

dalaet- 
ad 

Aiaanle 

11  S 

12  11 

13  11 
13              12 
13              13 

6                4 
1/4                 1 
0/4                 0 

1-S 
6-1400 
0.7-29 

S-teo 

306-1«000 

1-07 
230 

NA 
NA 

0/1               0 

16 

900 

62 

SIO 

6160 

220 

0.064 

NA 

0.041 

2Sn7             16 
2SnO             16 
26n0              10 
29              17 
2900              22 
14/16              12 
20»4              16 
17-26               11 

0.0064-0.2 

0.041  -  14 

0.001-0.32 

0.004-2 

0.1-30 

0.43-6.6 

0.47-73 

0.12-3.4 

3.29 

•3               2 

U-S.3 

2S4-1030 

iji.n 

90.0-3060 

0.16-1040 

30.6-670 

2.6-626 

2.6-61.6 

60.6-1463 

Rvlvm 

Cadmium 

Chremhjm  .  i.  l  ...i 

taari          

NteUa 

Oaoiaoa  

0/4 

0 

1 

19-26 

10 

an 

2 

NumbafelawnplatanalyMduneaflalnloraemaoenalHuanM.  Numbar 
BILUNO  .COOE  6540-50-C 


aiiovn  (a.g.,  i/y)  ahova  Hia  leu<  kne«n  tamplaa  analyiad,  aWMf  I  or  y. 


IS 

z 

o 

s 

o 

I 


I 
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by  Reynolds  Metals 
discussion  in  section 
's  notice)  may  indicate 
stillation  of  rolling  oils 
urn  manufacturing  may 
lazardous  sludge  similar 
for  listing  today.  As 
earlier  in  today's  notice,  the 
by  Reynolds  for  the 
nc^mplete  and  sufficient 
not  provided  to  enable 
the  point  in  the  process 

was  generated.  As 
ly,  EPA  encourages 
other  commenters  with 
to  submit  data  on  the 


Data  submi 
Company  (see 
1II.C.4  of  todaj 
that  vacuum  d 
used  in  alumii 
not  produce  a 
to  that  proposed 
discussed 
data  submittec 
sludge  was  i 
information 
EPA  to  identif; 
where  the  wa 
stated  previou  i 
Reynolds  and 
similar  proces 
sludges  generalted 

D.  Listing  ofH  ^siduals 


,  wiis 


ste ' 


While  analy 
TCLP  may  cap : 
wastes  as 
the  high 
chromium  in 
(which  are 
based  number 
wastes  are 
hazardous.  In 
take  into  cons! 
PAHs,  which 
exceeding  rej 
Agency  is  con^i 
wastes  from 
refining  of  usei 
hazardous  wa 
(40  CFR  261.31 

K152 — Process 
gravitations  i 
solids,  water, 
or  re-refini 
residues, 
sludges,  anc 

Kl  53— Spent 
finishing  of 
or  re-refiniri 
clay  cotnpoi 

K154— Distil!ati(  n 
reprocessin; 

K155— Treatmeilt 
solids 

treatment  o! 
reprocessin; 


in? 
tai  ik 


Hazardous  o  mstrtuent 


Cadmiuin. 
Ctvomium 

Lead 

PAHs: 

Benz(a)anttvacefie 

Benzo<a)pyTene 

Benzo<b  and 

Ctwyaene 


Oibenz(a.h)anttw^cane 
Fkioranttiene.. 


lis  of  these  residuals  by 
ure  a  large  portion  of  the 
hazardous,  the  Agency  views 
conce  itrations  of  lead  and 
tl  ese  waste  streams. 
IO0I-3.OOO  times  the  health 

as  an  indication  that  the 
typically  and  frequently 
ddition,  the  TC  does  not 
i  deration  the  presence  of 
V  rere  found  at  levels 
gi  latory  concern.  Thus,  the 
idering  adding  four 
reprocessing  and  re- 
oil  to  the  list  of 
!  tes  from  specific  sources 
The  four  wastes  are: 

rfsiduals  from  the 

or  mechanical  separation  of 
,  and  oil  for  the  reprocessing 
of  used  oil,  including  Tilter 
bottoms,  pretreatment 
centrifuge  sludges, 
pol  ishing  media  from  the 
ised  oil  in  the  reprocessing 
process,  including  spent 
nds  and  spent  catalysts. 

bottoms  from  the 
or  re-refining  of  used  oil. 
residues  from  oil/water/ 
separation  in  the  primary 
wastewaters  from  the 
and  re-refining  of  used  oil. 


1.  Constituents  of  Concern 

The  primary  basis  for  listing  these 
residuals  from  used  oil  reprocessing  and 
re-refining  as  a  hazardous  waste 
concerns  the  presence  of  certain  toxic 
constituents.  As  previously  discussed, 
reprocessing  and  re-refining  residuals 
typically  contain  a  number  of  toxicants 
listed  in  appendix  VIII,  including 
arsenic,  barium,  cadmium,  chromium, 
lead,  nickel,  benzene, 
tetrachloroethylene,  trichloroethylene, 
benzo(a)anthracene,  benzo(a)pyrene, 
benzo(b)fluoranthene, 
benzo(k)fluoranthene,  chrysene, 
dibenz(a,h)anthracene,  and 
fluoranthene. 

Of  the  toxicants  detected  in 
reprocessing  and  re-refining  residuals, 
three  metals  (lead,  chromium,  and 
cadmium)  consistently  were  found  at 
sufficiently  high  concentrations  in  all 
four  waste  streams  to  warrant  inclusion 
in  appendix  VII  as  the  basis  of  listing  for 
these  wastes.  In  addition,  K152  contains 
benzo{a)anthracene,  benzo(a)pyrene, 
benzo(b)  and  (kjfluoranthene.  chrysene, 
dibenz(a,h)flnthracene,  and  fluoranthene 
at  sufficiently  high  levels  to  warrant 
their  inclusion  in  appendix  VII  also  as 
the  basis  for  listing  this  waste. 

In  relation  to  the  residuals  from  re- 
refining  and  reprocessing  of  used  oil.  the 
Agency  has  evaluated  the  criteria  for 
listing  a  waste  as  hazardous  that  are 
contained  in  40  CFR  261.11(a)(3)  and 
that  were  presented  earlier  in  this  notice 
in  regard  to  used  oil.  EPA  has  found  that 
these  wastes  typically  and  frequently 
contain  toxic  constituents,  including 
some  that  are  carcinogenic,  that,  when 
mismanaged,  pose  a  substantial  threat 
to  human  health  and  the  environment 
and  may,  therefore,  be  listed.  Further 
discussion  on  the  constituents  of 
concern  and  the  potential  hazards  posed 
by  these  wastes  can  be  found  in  the 
background  document  for  today's  notice. 


2.  Fate  and  Transport  of  Toxic 
Constituents  in  the  Environment 

The  Agency  is  evaluating  the  mobility 
and  persistence  in  the  environment  of 
the  constituents  of  concern  present  in 
residuals  from  the  reprocessing  and  re- 
refining  of  used  oil.  Because  some  of  the 
constituents  of  concern  are  water 
soluble  to  some  extent,  they  can  (1) 
leach  out  of  the  wastes  in  a  water- 
soluble  form,  (2)  be  transported  through 
the  subsurface  environment  from  the 
waste,  (3)  eventually  reach  ground- 
water bodies,  and  (4)  contaminate 
drinking-water  wells. 

In  order  to  conduct  a  qualitative 
evaluation  of  fate  and  transport  of  re- 
refining  and  reprocessing  residuals,  the 
Agency  is  evaluating  potential  risks  to 
human  health  posed  by  exposure  to  a 
drinking  water/waste  mixture.  EPA 
examined  hypothetical  ground-water 
concentrations  by  assuming  that, 
through  subsurface  transport,  dilution 
and  attenuation  (DA)  processes  will 
reduce  the  concentrations  of  the 
hazardous  constituents  of  concern  by  a 
given  factor.  The  Agency  evaluated 
three  DA  factors:  100, 1,000,  and  10.000. 
These  three  values  correspond  to 
drinking  well  water  contaminant 
concentrations  a  1,  0.1,  a^.d  0.01  percent 
of  the  contaminant's  original 
concentration  in  the  waste. 

The  three  DA  factors  used  in  this 
analysis  are  intended  to  encompass  a 
broad  range  of  possibilities.  While  the 
DA  factors  were  not  selected  to 
represent  any  particular  environmental 
condition  or  range  of  environmental 
conditions,  they  represent  assumptions 
varying  from  a  moderate  amount  of 
dilution  and  attenuation  to  a  high  degree 
of  dilution  and  attenuation.  As  shown  in 
Tables  VII.C.2  through  VII.C.5,  the 
wastes  examined  pose  a  potential  threat 
to  human  health  and  the  environment 
across  this  wide  range  of  assumptions. 


Table  VII.C.2.— Basis  for  Listing:  Health  Effects  of  the  Constituents  of  Concern  in  K152 


k)ti  xxanthane . 


Average  [   Healttvliased 

waste  cone.  {         water 
detected '        concentration 
(ppm)  limit  (ppm) 


25 

ISO 
1570 

115 
150 
270 
150 
33 
490 


0.01 
0.05 
0.05 

1x10* 
3x10* 
2x10  » 
2x10* 
7x10' 
1 


Basis ' 


MCL 

MCL 

MCL -. 

RSO  (Class  B2) 
RSO  (Class  B,) 
RSO  (Class  B,) 
RSD  (Class  C).. 
RSD  (Class  B>) 
RW 


Estimated  drinking  well 
concentrations  ' 


OA100 


0.25 

1.5 
15.70 

1.15 

1.5 

2.7 

1.5 

0.33 

4.9 


DA 
1,000 


0.025 

0.15 

1.57 

0.115 

0.15 

0.27 

0.15 

0.033 

0.49 


DA  10.000 


2.5x10  > 

0.015 

0.157 

0.0115 

0.015 

0.027 

0.015 

3.3x10* 

0.049 


Calculated  concentration  to 
'    health-t>ased  limit  ratios  * 


DA  100 


25 
30 

314 

100000 
500000 
100000 
8000 
500000 
5 


DA 
1,000 


2.5 

3.0 

31.4 

10000 
50000 
10000 
800 
50000 
0.5 


DA 
10,000 


0.25 
0.30 
3.14 

1000 
5000 
1000 
80 
5000 
0.05 


Calculated  t<  r  ttvee  dilution/attenuation  (DA)  levels. 


Federal  Regiater  /  Vol.  56.  No.  184  /  Monday.  September  23.  1991  /  Proposed  Rules 48831 


*  Average  concentrations  calculated  from  process  residuals  or  process  sludge  data. 
'Ratio  oMained  t>y  divMtng  asaumed  drinking  well  


J  well  concenlratton  column  by  health-baaed  water  concentration  NmM  cotumn,  for  all  twee  (Sutton/ananuaton  (OA) 
levels. 

*  Reference  Dose  (Rfd).  Risk  Specifc  Dose  (RSO),  and  MaxinHjm  Contaminant  Laval  (MCL)  are  explained  »i  the  report,  as  are  the  daasat  of  RSOs  Cteas  A,  B. 
and  C  carcinogens  are  t>ased  on  exposure  Kmlls  at  a  10  *  risk  level. 

Table  Vtix::.3.— Basis  for  Listing:  Health  Effects  of  the  Constituents  of  Concern  in  K153 


Awarage 

waste  cor«c. 

dataclad* 

(ppm) 

Health-baaed 

water 

concentration 

limit  (ppm) 

Bas«« 

Estimated  drinking  iwell 

Calculated 

conoanirafkon  to  health- 

baaed  KmN  ralioa  * 

Hazardous  constituent 

DA 
100 

DA 
1.000 

OAiaooo 

- 

OA 

100 

OA 
1.000 

OA 
10.000 

Cadmium , ; 

rhromiui*  ,        ,  , ,..,., , 

4S 

leo 

200 

0.01 
0.05 
0.05 

MCL 
MCL 
MCL 

0.45 
1.60 
20 

QJ04S 

o.ie 

0.2 

45x10-' 

0.01» 
0.02 

45 

32 
40 

45 

3.2 

4.0 

a45 

a32 

Lead _     .„     _ 

0.40 

. 

>  CalcuMed  for  three  dHution/atleouation  (DA)  levels. 

■  Average  concentrations  cskajlated  from  process  residuals  or  process  sludge  data. 

*  Ratio  obtained  by  dividing  assumed  drinlung  well  corxsentration  cohimn  t>y  heattt>-based  water  concentration  Hmit  column,  for  all  three  dikibon  'attenuation  (DA) 
levels. 

*  Reference  Dose  (RfO),  Risk  Specific  Dose  (RSD),  and  Maximum  Contaminant  Level  (MCL)  are  explair>ed  in  the  report,  aa  are  the  claasaa  of  RSOa  Claaa  A.  8. 
and  C  carcinogens  are  based  on  exposure  limits  at  a  10  ''risk  level. 

Table  VH.C.4.— Basis  for  Listing:  Health  Effects  of  the  Constituents  of  Concern  in  K154 


Average 

waste  cone. 

detected' 

(ppm) 

Health-based 
water 

lim«(ppm) 

Basis* 

Cakajli 
tolM 

oorwentratione '  (ppm) 

aNtvbaaed  Hmit 

HaTardous  conaimjem 

OA100 

DA  1,000 

DA  10,000 

■awo 

DA 

100 

DA 
1.000 

DA 
10M0 

Ca*rtum.     ._             .    _.    .„            

Chromiym ; 

Lead...- _ „ _ ..._ 

3.5 

IS 

500 

0.01 
0.05 
0.05 

MCL 
MCL 
MCL 

0.035 
0.150 
5 

35x10-' 

0.015 

0.5 

35x10-« 
15x10-' 
0.058 

35 

3.0 
100 

0.35 
0.3 
10 

055 
OM 
1 

>  Cateulatad  fiv  three  dMion/attenualion  (DA)  levels. 

'  Average  corfcentrations  cakrulated  from  process  residuals  or  process  sludge  data. 

*  Ratio  obtained  t>y  divkling  assumed  drinking  well  concentratkin  oohjmn  by  health-based  water  concentration  limit  cokjirwi,  tor  all  three  dikMion/attenuaiion  (DA) 
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4.3x10-» 

0.107 

0.14 

43 
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2.14 

Lead 
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*  Reference  Dose  (RfD),  Risk  Specific  Dose  (RSD),  and  Maximum  Contaminant  Level  (MCL)  are  explained  in  the  report,  as  are  the 
and  C  carcinogens  are  based  on  exposure  limits  at  a  10'*  risk  level. 


/■nenuatnn  (DA) 
of  RSOs.  Class  A,  B, 


The  Agency  believes  that  the  DA 
factors  used  in  assessing  the  potential 
migration  of  the  constituents  of  concern 
in  re-reHning  and  reprocessing  residuals 
are  not  unrealistic.  In  developing  listings 
for  wood  preserving  wastes,  which  are 
oily  and  can  be  expected  to  behave 
similarly  to  used  oil  EPA  assessed  the 
impact  of  these  wastes  on  land.  To 
assess  the  effectiveness  of  the 
hypothetical  concentrations  (by 
assuming  a  set  of  three  DA  factors)  in 
representing  the  real-life  leaching  and 
migration  processes,  the  Agency 
compared  average  concentration  of 


certain  constituents  [chromium, 
fluoranthene,  pyrene,  anthracene,  and 
naphthalene)  in  wood  preserving  wastes 
(oil-based)  and  the  ground-water 
contamination  data  from  the  damage 
cases  related  to  the  wood  preserving 
industry.  The  Agency  assumed  that,  in 
the  past,  wood  preserving  wastes 
containing  high  concentrations  (higher 
than  averages  calculated  for  the 
rulemaking  activity)  were  disposed  of  on 
land,  which  resulted  in  contaminated 
ground  water  as  evidenced  by  the 
damage  cases.  The  cdmparison  provided 
the  Agency  with  a  mechanism  to 


determine  the  potential  migration  of 
toxic  and  hazardous  constituents  from 
oily  wastes  in  soil 

The  results  of  the  comparison 
suggested  that  metals  such  as  chromium 
and  semi  volatile  compounds  such  as 
anthracene,  fluoranthiene,  cfajysene,  and 
pyrene  are  released  hxua  the  oily  wastes 
and,  hence,  are  capable  of 
contaminating  ground  water.  The 
calculated  DA  factors  for  these 
semivolatile  compounds  in  oily  waste 
range  from  10  to  lOaCXXX  Based  on  this 
preliminary  comparison,  the  Agency 
concludes  that  the  constituents  of 
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concern  in  oily 
over  fo  recepto^ 
leachate  at 
10  to  0.001 
of  the  original 
semivolatile 
respectively,  in 
As  shown  in 
VII.C.5.  the 
well 

levels  is  greate ' 
cases.  The 
that  the 
significant  and 
listing  these 


ratio 


3.  Potential  for 


wastes  can  be  carried 
points  as  aqueous 
conlcentrations  ranging  from 
perc  ent  and  1  to  0.01  percent 
( oncentration  of 
copipounds  and  metals, 
the  oily  wastes. 
Tables  VII.C.2  through 
of  the  drinking  water 
concentrations  to  health  based 
than  1  in  most  of  the 
Agehcy.  therefore,  believes 
potential  for  human  exposure  is 
provides  a  basis  for 
wistes  as  hazardous. 


environmental  Hazard 


The  potentia  hazards  of  used  oil  are 
presented  later  in  today's  notice.  (See 
discussion  in  si  iction  VIII.A  of  this 
notice.)  In  addi  lion,  environmental 
damage  incidei  its  from  used  oil 
mismanagemer  t  are  discussed  in 
"Environmental  Damage  From  Used 
Oil,"  which  is  i  icluded  in  the  docket  for 
today's  notice.  SPA  has  identified  five 
Superfund  site)  and  other  environmental 
damage  incidents  directly  attributable  to 
the  mismanagement  of  residuals  from 
used  oil  reprocessing  and  re-refining. 
These  damages  include  contamination 
of  ground  wate  r.  surface  water,  and 
soils  as  well  as  damage  to  fish  and 
water  fowl  in  t  le  surrounding  area.  The 
clean  up  costs  iissociated  with  the  five 
Superfund  site!  total  well  over  $61 
million. 

Vin.  The  Agency's  General  Approach  to 
Used  Oil  Management  Standards 

In  addition  t(  i  the  new  data  and  issues 
discussed  abov  e,  EPA  has  been 
evaluating  used  oil  management 
standards.  On  November  29, 1985  (50  FR 
49212).  EPA  proposed  a  comprehensive 
set  of  managen  lent  standards  for 
generators,  traisporters  and  recycling 
facilities  that  hendie  and  recycle  used 
oil.  EPA  received  substantial  public 
conmient  on  th  >  proposed  requirements. 
The  Agency  ha  i  been  re-evaluating  the 
proposed  management  standards  in  light 
of  public  comntents.  EPA  is  now  looking 
at  several  potential  approaches  to  the 
management  standards.  EPA  is 
considering  finalizing  certain  1985 
proposed  management  standards,  but 
the  Agency  is  also  considering 
modifying  some  of  the  proposed 
standards  and  jdropping  other  standards 
in  light  of  public  comment,  additional 
data,  and/or  ai  ditional  regulatory 
actions  the  Ag(!ncy  has  taken  since  the 
1985  proposal. 

The  intent  o  the  management 
standards  altei  natives  identified  and 
discussed  in  th  s  notice  is  not  to  replace 
or  withdraw  th  e  1985  proposed 
standards  but '  o  set  forth  options  to  (a) 


JMI 


clarify  or  modify  certain  1985  proposed 
standards,  (b)  defer  selected  standards 
(e.g.,  financial  responsibility),  and  (c) 
add  new  requirements  (e.g., 
recordkeeping  and  reporting 
requirements  for  certain  generators  and 
transporters).  The  Agency  is  requesting 
comments  on  specific  approaches  that 
are  under  consideration  and  that  are 
discussed  in  this  notice.  EPA  is  not 
seeking  any  additional  comments  on  the 
1985  proposal  itself. 

This  notice  outlines  the  basic 
approach  EPA  is  proposing  for  used  oil 
management  standards.  The  following 
sections  describe  in  detail  the  need  to 
ensure  the  safe  management  of  all  used 
oils,  whether  or  not  they  are  determined 
to  be  hazardous  and  whether  or  not  they 
are  recycled.  The  Agency  is  considering 
an  approach,  described  below,  under 
which  one  set  of  management  standards 
(with  certain  exemptions  for  used  oil 
mixtures  that  contain  de  minimis 
quantities  of  used  oil)  may  control 
recycling  and  disposal  of  used  oils  and 
therefore  mitigate  potential  hazards 
from  all  used  oils  (hazardous  and 
nonhazardous,  and  recyclable  and 
nonrecyclable).  EPA  has  also  considered 
an  approach  under  which  only  used  oils 
that  are  deemed  hazardous  waste  may 
be  regulated  under  the  management 
standards.  EPA  is  concerned  that  this 
sort  of  approach,  while  focusing  on  the 
most  hazardous  used  oils,  may  be  very 
difficult  to  implement.  For  example, 
adulteration  of  used  oil  with  hazardous 
waste  has  been  a  very  serious  problem, 
and  any  used  oil  may  be  adulterated.  A 
system  that  regulated  only  certain  used 
oils  may  not  effectively  control 
adulteration.  EPA  also  believes  that 
irrespective  of  a  listing  determination, 
all  used  oils  pose  some  threat  to  human 
health  and  the  environment  and 
therefore  all  used  oils  need  to  be 
handled  in  a  safe  manner.  EPA  requests 
comment  on  this  issue.  Commenters  may 
also  want  to  qualify  comments  on 
specific  management  standards  under 
discussion  by  indicating  whether  the 
standard  should  apply  to  all  used  oils,  or 
only  to  hazardous  used  oils,  as 
appropriate. 

The  Agency  believes  that  the 
mismanagement  of  used  oil  may  pose 
hazards  to  human  health  and  the 
environment.  EPA  believes  that  the 
primary  sources  of  used  oil 
mismanagement  and  potential  hazards 
include: 

•  Ground-water  contamination  from 
disposal  or  storage  in  unlined 
impoundments  or  landfills; 

•  Air  emissions  from  improper 
burning  or  the  burning  of  used  oil  mixed 
with  other  hazardous  wastes; 


•  Soil,  surface  water  and  ground- 
water contamination  from  improper 
disposal  of  DIY-generated  used  oil  (e.g., 
landfill,  yard  or  sewer  disposal); 

•  Contamination  from  improper 
storage  practices  at  used  oil  generator 
sites,  transfer  facilities  and  recycling 
facilities;  and 

•  Environmental  contamination  from 
road  oiling. 

The  Agency  is  considering 
implementing  these  management 
standards  in  a  two-phased  approach. 
The  approach  is  designed  to  reduce  the 
risks  posed  by  used  oil  mismanagement 
while  imposing  regulatory  burdens  upon 
used  oil  recycling  in  a  gradual, 
considered  manner. 

The  Phase  I  requirements  proposed 
today  are  designed  to  address  the 
potential  hazards  associated  with 
improper  storage  and  disposal  of  used 
oil  by  establishing  basic  requirements 
applicable  to  used  oil  generators, 
transporters,  recyclers,  and  disposal 
facilities.  These  requirements  consist  of 
"basic"  management  standard^, 
including  detection  and  cleanup  of  used 
oil  releases  associated  with  storage  and 
transportation,  recordkeeping 
requirements  (used  oil  tracking),  and 
reporting  of  used  oil  recycling  and 
disposal  activities.  The  Phase  I 
requirements  also  address  hazards 
associated  with  road  oiling  and 
improper  disposal  of  some  or  all  used 
oils.  The  Agency  is  considering  a  ban  on 
road  oiling  of  used  oils  given  the 
potential  hazards  to  human  health  and 
the  environment  from  direct  application 
of  used  oil  to  land  and  given  the  fact 
that  used  oils  used  for  road  oiling  are 
often  mixed  with  hazardous  wastes.  The 
Agency  is  also  proposing  a  recycling 
presumption,  testing  requirements  for 
non-recyclable  used  oils,  and  is 
considering  developing  disposal 
guidelines  for  non-hazardous  used  oils 
to  protect  against  potential  hazards  from 
land  disposal  of  used  oils.  These 
provisions  are  discussed  in  more  detail 
below." 

The  standards  proposed  in  November, 
1985  as  revised  and/or  supplemented 
today  address  each  of  the  risks  and 
potential  types  of  mismanagement  listed 
above,  with  the  exception  of  air 
emissions  from  improper  or  uncontrolled 
burning  of  used  oil  fuels.  Currently,  the 
40  CFR  part  266  subpart  E  regulations 
restrict  residential  burners  from  burning 
used  oils  that  do  not  meet  the  used  oil 


■*  Uaed  oils  that  are  non-recyclabl<!  and 
hazardoua  (i.e..  listed  or  characteristic  hazardous) 
will  have  to  be  disposed  in  compliance  with  the 
current  subtitle  C  requirements  for  disposal  of 
hazardous  wastes. 
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fuel  speciflcation.  However,  air 
emissions  from  used  oil  industrial 
burners  are  not  yet  controlled  under 
RCRA.  EPA  is  still  studying  the  need  for 
emissions  standards  for  used  oil  burners 
and  the  proper  level  of  controls 
necessary  for  used  oil  burning  units. 
EPA  plans  to  address  emissions 
standards  for  used  oil  burners  at  a  later 
date,  possibly  in  "Phase  U"  of  the 
management  standards. 

As  part  of  a  comprehensive  approach 
to  addressing  used  oil,  EPA  also  wants 
to  promote  the  recycling  of  DIY- 
generated  used  oil  (including  household- 
generated  used  oils  that  may  fall  under 
the  household  hazardous  waste 
exclusion).  Currently,  DIY-generated 
used  oils  (approximately  193  million 
gallons  annually)  are  not  widely 
recycled  and  in  fact,  are  often 
improperly  disposed.  Today's  notice 
discusses  several  options  for  regulatory 
incentives,  that  may  be  included  in 
Phase  II  or  developed  under  a  separate 
schedule.  These  options  would  be 
developed  to  promote  the  recycling  of 
DIY-generated  used  oils.  As  discussed 
earlier  in  this  notice,  several  non- 
regulatory  approaches  are  also  under 
consideration  for  increasing  the 
quantities  of  DIY-generated  used  oils 
that  are  collected  and  recycled. 

EPA  has  also  undertaken  several 
efforts  to  provide  outreach  information 
and  develop  non-regulatory  incentives 
for  used  oil  recycling.  Several  of  these 
efforts  focus  on  the  collection  and 
recycling  of  DIY-generated  used  oil.  EPA 
has  developed  and  distributed 
publications  educating  households  and 
individuals  on  the  hazards  associated 
with  improper  dumping  of  used  oil  and 
encouraging  DIY  oil  changers  to  recycle 
used  oil.  EPA  has  published  specific 
step-by-step  instructions  on  how  to 
change  automobile  crankcase  oil  and 
how  to  dispose  of  the  oil  properly  so 
that  it  inters  the  used  oil  recycling 
system.  The  Agency  has  also  published 
information  on  how  to  establish  local 
used  oil  recycling  programs  and  how 
service  stations  and  other  facilities  can 
establish  used  oil  recycling  programs. 

At  a  later  date,  EPA  may  develop 
additional  regulatory  and/or  non- 
regulatory  incentives  for  encouraging 
the  collection  and  recycling  of  DIY- 
generated  used  oils  should  the  Agency 
determine  that  additional  incentives  are 
necessary.  The  need  to  establish 
additional  incentives  will  be  based  in 
part  on  how  effective  today's 
approaches  (or  those  promulgated  after 
review  and  comment  on  this  proposal) 
are  in  promoting  used  oil  recycling  and 
ensuring  that  such  recycling  is 
conducted  in  a  manner  protective  of 


human  health  and  the  environment.  If 
signiHcant  quantities  of  DIY  oil  are  still 
not  entering  the  used  oil  recycling 
system  and  DIY  oil  management 
practices  have  not  altered,  then 
additional  incentives  may  be 
appropriate. 

Under  today's  notice.  EPA  is 
considering,  as  one  option  for  used  oil 
generator  standards,  a  revision  to  the 
1985  proposed  management  standards 
which  would  eliminate  the  small 
quantity  used  oil  generator  category, 
while  also  reducing  the  requirements 
applicable  to  all  used  oil  generators. 
Under  the  approach  discussed  today,  all 
used  oil  generators  may  be  subject  to  a 
single,  minimum  set  of  requirements.  By 
eliminating  the  distinction  between 
categories  of  used  oil  generators,  used 
oil  generators  may  be  less  reluctant  to 
collect  DIY  used  oil  since  the  collection 
of  these  used  oils  will  not  subject  the 
generator  to  more  stringent  management 
standards.  Similarly,  imposing  minimum, 
"good  housekeeping",  standards  creates 
the  most  conducive  regulatory 
environment  possible  for  recycling  given 
EPA's  mandate,  by  ensuring  protection 
of  human  health  and  the  environment, 
but  taking  into  account  the  impacts  on 
recycling  when  devising  the  regulatory 
schemes.  If  EPA  determines  that  the 
section  3014  management  standards  that 
are  promulgated  in  Phase  I  are 
adequately  implemented  and  enforced 
across  the  board,  then  additional 
standards  may  not  be  necessary. 

The  following  section  describes  EPA's 
proposed  phased  approach  for  the  used 
oil  management  standards.  As 
mentioned  above.  Phase  I  would  contain 
"basic"  management  standards, 
including  detection  and  cleanup  of  used 
oil  releases  or  leaks  associated  with 
storage  and  transportation, 
recordkeeping  (used  oil  tracking) 
requirements,  and  reporting  of  used  oil 
recycling  and  disposal  activities.  EPA 
has  also  considered  an  alternative 
approach  in  which  no  management 
standards  would  be  issued  until  the 
Agency  has  developed  a  comprehensive, 
risk-based  management  scheme  for  used 
oil.  which  would  address  DIY-generated 
oil.  used  oil  burning  by  industrial 
burners,  etc.  This  approach  may  have 
the  advantage  of  avoiding  piecemeal 
regulation  of  the  industry.  However, 
factors  in  favor  of  a  phased  approach 
include  providing,  in  the  short  term,  at 
least  a  minimum  level  of  protection  to 
human  health  and  the  environment  from 
potential  hazards  from  used  oil  and  the 
possibility  of  changing  regulatory 
provisions  in  Phase  II  based  on 
feedback  from  the  implementation  of 
Phase  I.  In  addition,  much  uncertainty 


exists  concerning  certain  key 
components  (e.g.,  to  what  extent  current 
participants  in  used  oil  recycling  will 
remain  in  the  system  under  a  regulatory 
regime),  and  that  actual  implementation 
of  limited  controls  may  be  the  best 
manner  of  data  collection.  EPA  believes 
the  phased  approach  described  below  is 
flexible  and  may  allow  for  adjustments 
as  problems  of  over-  or  under-regulation 
are  identified.  EPA  requests  comment  on 
a  phased  versus  a  delayed/ 
comprehensive  approach. 

As  explained  in  more  detail  below. 
EPA  believes  that  all  used  oils  may 
require  some  level  of  control  to  protect 
human  health  and  the  environment. 
Various  authorities  are  available  to  the 
Agency  to  effect  this  control.  RCRA 
section  3014  provides  EPA  with  the 
authority  to  regulate  generators, 
transporters  and  recycling  facilities  that 
handle  recycled  used  oil  or  used  oils 
that  are  to  be  recycled,  regardless  of 
whether  or  not  the  used  oils  are 
identified  as  hazardous  waste.  Section 
3014  does  not,  however,  provide  the 
Agency  with  regulatory  authority  over 
used  oils  that  are  not  recycled.  Other 
RCRA  authorities,  however,  are 
available  and  can  be  applied  to  used 
oils  that  may  be  treated  and/or  disposed 
in  municipal  solid  waste  landfills  or 
other  facilities. 

The  next  section  briefly  discusses  the 
potential  hazards  associated  with  used 
oil.  This  is  followed  by  a  discussion  of 
the  basic  approach  EPA  is  considering 
for  used  oil  management  standards  to 
ensure  the  safe  management  of  all  used 
oils,  whether  or  not  they  are  recycled. 
The  notice  then  describes  the  phased 
regulatory  approach  that  the  Agency  is 
considering  for  used  oil  management 
standards  at  this  time.  If  the  Agency  is 
convinced  that  only  used  oils 
determined  to  be  hazardous  should  be 
regulated.  EPA  may  draw  on  the  1985 
proposal,  as  well  as  ideas  described 
here,  to  finalize  management  standards 
for  those  hazardous  used  oils. 

A.  Potential  Hazards  of  Used  Oils 

Past  practices  for  used  oil  storage, 
transportation,  and  disposal  have     • 
resulted  in  documented  damages  to 
human  health  and  the  environment. 
Human  health  and  environmental 
hazards  associated  with  used  oil  stem 
from  both  the  potential  uncontrolled 
management  of  used  oils  that  are  mixed 
with  hazardous  substances  or  wastes 
such  as  PCBs  and  chlorinated  solvents, 
and  the  release  of  used  oil  itself  to  the 
environment.  Past  mismanagement  of 
used  oils  has  resulted  in  significant 
environmental  damage,  which  the 
Agency  has  documented  extensively.  Of 


48034 


Federal  Registv  /  VoL  56,  No.  184  /  Monday,  September  23.  1991  /  Proposed  Hules 


the  445  National  Priorities  List  (NPL) 
facilities  haviiig  documented  Records  of 
Decision.  185  («2%)  have  had  used  oils 
co-disposed  with  other  hazardous  or 
industriai  solia  waste.  These  oils 
include  used  motor  oil.  cooling/ cutting 
oil,  and  transfonner  oil.  Of  the  185 
facilities.  30  ai^  used  oil  recyclers  (6.7% 
of  the  total  nuAiber  of  facilities).  At 
several  of  these  recyder  sites, 
oontaminants  ^her  than  those  expected 
to  be  in  used  oil  were  found,  indicating 
that  mixing  ocirurred  either  prior  to 
receipt  of  the  tlsed  oil  or  at  the  facility. 

In  addition,  me  1981  Report  to 
Congress  on  used  oil  includes  damage 
incidents  and  examples  of  severe 
threats  to  hum^  health  and  the 
environment.  As  expiaiaed  in  that 
Report  used  oil  mixed  with  hazardous 
wastes  has  bef n  shown  to  have  toxic  or 
carcinogenic  effects  on  humans.  Also, 
used  oil  that  is)  mixed  with  solvents  or 
other  hazardoits  wastes  when  burned 
creates  produqts  of  incomplete 
combustion  (PJCs).  These  PICs  are  of 
particular  concern  due  to  their 
carcinogenic  nature. 

EPA  has  pretMred  a  compilation  of 
information  on  the  environmental 
damages  caused  by  improper 
management  activities  (see  Used  Oil 
Background  Document.  "Environmental 
Damage  from  llsed  Oil 
Mismanagement"  draft  report).  This 
effort  was  undertaken  to  provide  more 
recent  data  th^n  was  available  in 
November,  19^.  The  hazardous 
constituents  fdund  in  used  oil  damage 
cases  are  those  that  are  discussed  in  the 
listing  propos^  above  and  in  the 
November  198$  proposal. 

EPA  believes  that  the  used  oil 
management  standards  may  need  to 
include  provisions  to  ensure  mixtiu-es  of 
used  oil  and  hazardous  waste  are 
identified  and  properly  managed.  Even 
used  oils  that  lave  not  been  mixed  or 
co-disposed  with  hazardous  waste  may 
contain  toxic  constituents  that  may  be 
released  during  improper  management. 
If  used  oil  thaois  not  classified  as 
hazardous  is  n^anaged  improperly,  it  can 
reach  and  contaminate  environmental 
receptors  sucnas  surface  water  and 
drinking  waten  wells.  Typically,  an  oily 
sheen  is  formep  on  top  c^  the  water 
surface  making  the  water  nonpotable  for 
human  consumption  and  resulting  in  a 
reduction  of  oxygen  necessary  to  sustain 
aquatic  life. 

Several  potoitial  pathways  exist  for 
used  oil  to  caupe  damage  to  the 
environment.  QJsed  oil  can  be  spilled  or 
leaked  onto  so  11  or  entrained  in  airborne 
dust  particles.  Further,  ground  and 
surface  waten  can  be  contaminated  by 
run-off,  leakag  i,  or  seepage  of  used  oil. 
Some  activitfe  i  that  may  release 


constituents  and  pose  potential  threats 
to  human  health  and  the  environment 
include  land  disposal  in  non-secured 
units,  improper  w  mismanf^ed  storage 
or  over  aocamuiation.  and  road  oiling 
for  dust  suppression.  Potential  hazards 
are  increased  when  other  hazardous 
substances  are  added  to  the  oil,  and 
existing  data  show  this  has  historically 
been  a  common  practice.  '* 

Improper  management  and  tandflll 
disposal  of  both  used  oils  and  materials 
contaminated  with  used  oils  creates 
multiple  hazards  to  human  health  and 
the  environment.  Used  oil  that  enters  a 
landfill  has  a  potential  to  migrate  away 
from  the  source  and  has  the  potential  to 
form  an  oil  plume  that  can  directly  reach 
the  ground  water,  float  on  the  surface  of 
the  water,  and/or  be  carried  in  a  plume 
over  the  ground-water  table,  making  the 
ground  water  nonpotable.  In  addition, 
used  oil  that  enters  a  landfill  in  a  solid 
form  or  adsorbed  to  a  solid  nuiy  leach 
and  eventually  contaminate  groiHul 
water. 

Storage  of  used  oil  can  also  lead  to 
environmental  damage,  particularly  due 
to  accidental  releases.  Used  oils 
generally  are  stored  in  underground 
storage  tanks  (USTs),  aboveground 
storage  tanks,  and  drums  (containers). 
The  major  risks  associated  with  storage 
and  accumulation  of  used  oil  are  fires 
and  loss  of  stored  used  oil  through 
surface  run-off  and  seepage  into  the  soil. 
Both  aboveground  and  underground 
storage  tanks  can  develop  leaks  in  the 
bottom  of  the  tank  that  can  go 
unnoticed.  Underground  storage  tank 
leaks  generally  will  go  unnoticed  until 
visually  apparent  or  until  detected  by 
monitoring  equipment  (if  the  UST  is  so 
equipped).  A  severe  UST  failure  or  the 
rupture  of  an  aboveground  storage  tank 
can  result  in  rapid  ground-water 
contamination,  generally  occurring  in 
less  than  an  hour  in  sandy  soil  and  just 
over  a  week  in  silty  soil.  '•.  "The 
storage  of  used  oils  in  drums  and 
containers  can  lead  to  environmental 
damage  through  catastrophic  spills  or 
repeated  small  spills  to  the  surrounding 
area.  " 

Used  oils  used  for  road  oiling  present 
four  pathways  for  contamination. 
Evaporation,  seepage,  run-o^.  and  dust 
transport  occur  concorrenlly.  The  rate  of 
vaporization  depends  upon  the 


"  Backgroand  DocurnenJ:  "Reg«jl«tory  Sopport  for 
Used  Oil  dMnclerizatian.'* 

"Prankhn  Associate*  and  PEDCo  BnvironinentaL 
Inc.  "Waste  Oil  Storage:  Final  Draft  Report." 
January.  1964.  p.  3-16. 

"Since  the  pronulgatioti  and  implementation  of 
the  UST  regulations  (40  0"R  part  280),  these 
hazards  are  controlled  through  effective  nonitoring 
and  leak  detoctioa  prooedvres. 

"Ibid.  p.»-17. 


individual  vapor  pressure  for  the 
components  of  the  used  oils,  the 
ambient  temperature,  and  atmospheric 
wind  conditions.  Seepage  depends  upon 
the  composition  of  the  soil  and  may 
occur  very  quickly  in  sandy  or  silty 
soils.  A  portion  of  the  used  oil  will 
remain  in  the  upper  level  of  the  soil  and 
will  be  subject  to  removal  by  dust 
transport.  Assuming  an  average  daily 
traffic  flow  of  100  vehicles,  it  has  been 
estimated  that  100  tons  of  dust  per  mile 
per  year  will  be  deposited  along  a  1,000- 
foot  wide  area  surrounding  the  road.  '* 
Finally,  oils  may  be  washed  from  the 
road  surface  and  carried  with  the 
rainfall  runoff  as  a  surface  film  or 
colloid  or  be  removed  by  erosion. 

An  investigation  of  25  Superfund  sites 
that  involved  the  mismanagement  of 
used  oil  found  used  oil  contamination  of 
surface  and  ground  waters,  soils,  and 
surrounding  lands  and  crops.  In  several 
cases  wildlife  damage  or  wildlife  death 
has  been  documented.  Further,  over  60 
damage  incident  summaries  indicate 
contamination  of  surface  water,  while 
over  30  incidents  involve  soil 
contamination,  and  a  few  contain 
evidence  of  air  contamination." 

Used  oil  released  to  surface  waters 
produces  a  harmful  effect  on  aquatic 
organisms  not  only  by  physically 
coating  them  but  also  by  causing 
adverse  chemical  changes  within  the 
organism.  Such  damage  includes  the 
inability  of  ducks  to  swim  or  dive  for 
food  in  the  presence  of  oil  filBis.  loss  of 
insulating  ability  of  feathers 
contaminated  with  oil  reduced  viability 
of  duck  eggs  due  to  the  inability  of  oil- 
soaked  feathers  to  insulate  the  eggs,  and 
pneumonia  and  gastrointestinal 
irritations  in  waterfowl  following 
preening  of  oil-coated  feathers.*"  Other 
harmful  effects  upon  aquatic  habitats 
include  the  inhibition  ti  marsh  grass 
growth,  increased  susceptibility  of  sea 
grasses  to  parasites,  abnormal 
development  of  herring  larvae,  and  the 
killing  of  various  organisms,  including 
copepods,  shrimp  and  white  mullet 

In  addition,  contaminants  in  used  oil 
that  is  disposed  on  land  often  migrate  to 
surface  water,  ground  water  or  soil 
where  they  are  taken  up  by  plant  roots 
and  have  been  shown  to  dainage 
vegetation.^ '  These  contaminants  pose 

**  Franklin  Associates  and  PEDCo 
Environmental,  Inc.,  "Evahiation  of  Health  and 
Environmental  Frobiems  Associated  With  the  Use 
of  Waste  Oil  as  a  DiMt  Sappressant"  Febraary  lt84. 
page  3-8. 

"Environmental  Damage  From  Used  Oil 
Mismanagement,  EPA  used  oil  background 
docoment 

'°  Listing  Waste  Oil  as  a  Hazartfous  Waste 
Report  to  Coogresa.  U.S.  EPA.  nn.  Pp.  l«-^2a 

«'Ibid.,  pp.  63-71. 
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a  hazard  to  animals  ingesting  the  plants 
and  to  humans  consuming  crops  that 
have  accumulated  sufficient  quantities 
of  these  contaminants.  Used  oil 
contaminants  that  volatilize  or  are 
suspended  in  dust  also  can  contaminate 
and  harm  vegetation  and  enter  the  food 
chain.  EPA  notes  that  many  of  the 
potential  risks  to  human  health  and  the 
environment  from  the  mismanagement 
of  used  oil,  as  documented  above,  are 
present  regardless  of  the  type  of  used  oil 
that  is  released  to  the  environment, 
particularly  the  contamination  of  ground 
water  and  effects  on  plant  and  animal 
life. 

B.  The  Basic  Approach 

This  section  describes  the  basic 
approach  EPA  is  now  considering  to 
ensure  safe  used  oil  management. 
Comments  are  requested  on  the  overall 
approach  as  well  as  on  specific  issues 
described  below. 

1.  Some  Level  of  Control  May  Be- 
Necessary  for  All  Used  Oils,  Whether 
They  Are  Identified  as  Hazardous 
Waste  or  Not 

Under  the  1985  proposed  listing 
determination,  EPA  would  have  been 
able  to  control  the  management  (both 
recycling  and  disposal)  of  all  used  oils. 
Disposal  would  have  been  regulated 
under  40  CFR  parts  264,  265,  and  270, 
since  all  used  oils  were  proposed  to  be 
listed  as  hazardous  waste.  Recycling 
would  have  been  regulated  under 
special  standards  (40  CFR  part  266, 
subpart  E)  developed  under  §  3014 
authority. 

As  noted  in  earlier  sections  covering 
the  listing  approach,  data  collected  by 
EPA  show  that  certain  used  oils  are 
characteristically  hazardous  and/or 
contain  appreciable  quantities  of  40  CFR 
part  261.  appendix  VIII  toxic 
constituents.  Further,  as  stated  in 
section  VIII.A,  the  presence  of  small 
quantities  of  oil  in  surface  water  may 
cause  fish  kills;  can  cause  toxicological 
effects  in  aquatic  organisms,  and  can 
make  drinking  water  nonpotable  for 
human  consumption.  Finally,  effective 
implementation  and  enforcement  of  a 
used  oil  program  may  require  control 
over  all  used  oils,  for  example  to  control 
adulteration  of  used  oil  with  hazardous 
waste.  EPA,  therefore,  believes  that 
basic  management  standards  may  be 
necessary  for  all  used  oils  whether  or 
not  EPA  decides  to  list  them  as 
hazardous  wastes. 

RCRA  section  3014(a]  does  not  require 
EPA  to  list  or  identify  used  oils  as 
hazardous  wastes  prior  to  setting 
management  standards  for  recycled 


used  oil.**  "  RCRA  section  3014  was 
created  under  the  authority  defined  by    ' 
the  Used  Oil  Recycling  Act  of  1980  and 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
The  HSWA  amendments  require  that 
the  section  3014  standards  be  consistent 
with  RCRA's  mandate  of  protection  of 
human  health  and  the  environment. 
Legislative  history  indicates  that 
Congress  anticipated  EPA's  potential 
use  of  section  3014(a)  to  control  both 
hazardous  and  nonhazardous  used  oil 
(House  Conference  Report  No.  98-1133, 
p.  113.  October  3, 1984).  The  House 
Conference  Report  states  that  "EPA 
retains  authority  under  section  3014  to 
regulate  all  used  oil  that  is  not  identified 
or  listed  as  a  hazardous  waste."  EPA 
therefore  believes  that  it  is  consistent 
with  both  the  goals  of  the  statute  and 
with  the  Congressional  intent  for  section 
3014  that  all  used  oils  be  regulated 
under  a  single  set  of  management 
standards.  The  following  RCRA 
authorities  can  be  used  to  control 
recycling  and  disposal  of  used  oil: 

•  Under  RCRA  sections  3001  through 
3005,  EPA  has  the  authority  to  regulate 
the  disposal  of  used  oils  that  are 
hazardous  (listed,  characteristic,  and 
used  oils  mixed  with  hazardous  waste). 

•  Section  3014(a)  of  RCRA  authorizes 
EPA  to  develop  regulatory  standards  for 
recycling  of  all  used  oils,  both 
hazardous  and  nonhazardous. 

•  The  information  and  enforcement 
authorities  provided  under  RCRA 
section  3007  and  section  3013  can  be 
used  to  a  limited  extent  by  the  Agency 
to  control  used  oil  disposal  through 
inspection  and  monitoring. 

•  Under  RCRA  section  1008  and 
section  4005,  EPA  has  statutory 
authority  to  develop  subtitle  D  disposal 
guidelines  to  prevent  releases  of  used  oil 
from  the  site  of  disposal.  Any  disposal 
of  solid  waste  in  a  solid  waste  disposal 
facility  that  is  not  in  compliance  with 
part  257  criteria  for  solid  waste  facilities 
constitutes  "open  dumping"  of  solid 
wastes. 

EPA  requests  comment  on  the 
potential  hazards  of  used  oil.  the  need  to 
control  all  used  oils,  whether  they  are 
determined  to  be  hazardous  waste  or 
not.  and  the  use  of  section  3014(a)  to 
control  the  recycling  of  "nonhazardous" 
used  oils.  Comments  are  also  requested 
on  alternative  approaches,  such  as 
regulating  used  oil  that  is  identified  as 
hazardous  waste  under  one  set  of 


requirements,  and  "nonhazardous"  used 
oils  under  different  standards.  EPA 
requests  comment  on  what  specific 
differences  in  such  standards  may  be 
appropriate.  For  example,  for  all  used 
oils,  EPA  could  promulgate  minimum 
requirements  (e.g.,  tracking, 
recordkeeping,  the  rebuttable 
presumption,  analytical  plans,  etc.), 
which  may  control  adulteration  of  used 
oils.  For  hazardous  used  oils,  however. 
EPA  could  also  regulate  storage  and 
spill  cleanup.  Under  this  kind  of 
approach,  road  oiling  might  be  allowed 
for  nonhazardous  used  oils. 

2.  Used  Oil  Handlers  Should  Be 
Regulated  Under  One  Set  of 
Management  Standards  to  the  Extent 
Possible 

Data  available  to  the  Agency  on  used 
oil  generation  practices  suggest  that 
many  used  oil  handlers  (generators, 
collectors,  transporters,  and  some 
recyclers  including  blenders,  marketers, 
and  re-refiners)  are  small  businesses.  In 
particular,  EPA  estimates  that  over 
650,000  establishments,  such  as 
privately  owned  and  operated  service 
stations,  automotive  repair  shops,  and 
metalworking  shops,  generate  used 
oil.**  Used  oil  collectors  and  processors 
typically  service  a  wide  range  of 
generators.  The  generators  themselves 
are  often  unfamiliar  with  RCRA  and,  in 
fact,  are  not  extensively  regulated  under 
Federal  environmental  programs. 

One  way  to  implement  regulations 
over  such  a  vast  and  diverse  universe  of 
used  oil  handlers  may  be  to  devise  one 
set  of  comprehensive  management 
standards  designed  to  address  all 
aspects  of  used  oil  management.  This 
approach  would  cover  all  used  oil 
handlers  under  one  set  of  requirements 
and  may  incorporate  provisions  from 
various  RCRA  authorities  including 
sections  1008,  3001  through  3005,  3007. 
3013,  3014,  and  4005.  It  may  also 
minimize  regulation  of  the  same  parties 
under  numerous  different  regulatory 
programs  (e.g.,  some  used  oils  under 
subtitle  C,  some  not,  etc).  In  addition, 
this  may  facilitate  compliance,  minimize 
confusion  within  the  used  oil  recycling 
industry,  and  minimize  cross-referencing 
within  different  regulatory  requirements 
covered  under  40  CFR  parts  257,  264, 
265,  270,  and  280.  An  integrated 
approach  would  also  minimize  the 
possibility  of  adulteration  and  other 


"  Although  section  3014(b)  does  direct  EPA  to 
propose  whether  to  list  or  identify  used  oils  as 
hazardous  wastes,  this  mandate  is  independent  of 
the  mandate  to  develop  management  standards  for 
recycled  used  oils  in  section  3014(a). 

"  Under  RCRA  section  3001.  as  implemented  in 
40  CFR  part  281,  ^A  can  (a)  identify  any  solid 


waste  as  hazardous  if  the  waste  exhibits  a 
characteristic  of  corrosivity,  ignitability.  reactivity, 
or  toxicity  and  (bj  list  any  solid  waste  as  hazardous 
if  the  Agency  can  demonstrate  thai  the  solid  waste 
of  concern  may  pose  significant  health  and 
environmental  hazards. 

"Temple.  Barker,  and  Sloane.  "Used  Oil  RIA 
Brienng:  Status  Report."  May  16.  1968. 
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miuMnageinent^  particularly  of  non* 
hazardous  used  til. 

EPA  is.  in  factJ  considering 
establishing  in  title  40  of  the  Code  of 
Fedefai  Regulations  (CFR)  a  separate 
part,  part  279.  fof  ail  of  the  used  oil 
standards.  Variotis  subparts  or  sections 
in  part  279  nuy^  promulgated  under 
the  differeni  RCRA  authorities.  EPA 
usually  places  regulatory  provisions 
from  different  statutory  authorities  in 
different  CFR  parts,  (e.g.  subtitle  C  rules 
are  in  parts  260-270.  subtide  I  rules  are 
in  part  280,  etc.)  To  aid  implementation 
of  the  used  oil  rules,  however,  part  279 
would  contain  mfost  or  all  applicable 
RCRA  provisioni  related  to  used  oil 
management. 

3.  Used  Oil  Stani  lards  Should  Be 
Developed  and  /  ipplied  in  a  Manner 
That  Allows  for  f^dl  Consideration  of 
Recydmg  Impacts 

In  enacting  section  3014  of  RCRA. 
Congress  recognized  that  certain  used 
oil  recycling  practices  may  pose 
significaAt  risks  to  human  health  and  the 
environment.  Congress  also  recognized 
that  used  od,  when  properly  recycled 
can  be  a  valuable  resource.  As  a  result, 
section  3014  requires  EPA  to  develop 
used  od  regulatians  that  protect  public 
health  and  the  eavironiBent  from  the 
hazards  assodaled  with  used  oil,  yet  do 
not  discourage  tfte  recovery  or  recycling 
of  used  oiL  Specincally,  RCRA  states 
that  "the  Adrainlstrator  shall  promulgate 
performance  standards  and  other 
requirements  as  may  be  necessary  to 
protect  the  public  health  and  the 
environment  fron  hazards  associated 
with  recycled  oil  *  *  *  conduct  an 
analysis  of  the  economic  impact  of  the 
regidations  on  the  oil  recycling  industry 
*  *  *  ensure  tbel  regulations  do  not 
discourage  the  recovery  or  recycling  of 
used  oil.  consistent  with  the  protection 
of  human  healthjand  the  environment" 
The  legislative  history  of  HSWA 
indicates  that  Congress'  paramount 
interest  in  regulating  used  oil  was  to 
ensure  protection  of  human  health  and 
the  environment  Where  such  protection 
is  assured,  however,  "the  Administrator 
should  make  ev^  efibrt  act  to 
discourage  the  recycling  of  used  oiL"  ^ 
Today's  proposed  rule  attempts  to 
balance  the  interests  of  protective 
regulation  and  tie  need  to  promote 
recycling.  EPA  recognizes  that  properly 
conducted  used  oil  recycling  reduces  the 
risks  posed  by  mismanagement  and 
disposal  of  used  oil  while  conserving  a 
valuable  non-resewabie  resource.  The 
Agency  is  attem  iting  to  impose 
standards  upon  jlhe  used  oil  recycling 

>*  Hoa»e  Report  94-lse.  Part  L  p.59. 


industry  that  will  ensure  adequate 
protection,  while  at  the  same  time  create 
an  overall  framework  that  establishes 
incentives  for  used  oil  recycling.  This 
approach  is  premised  on  EPA's 
recognition  of  both  objectives  of  section 
3014.  environmental  protection  and 
resource  conservation/recycling  and  its 
belief  that  promotion  of  recycling  will  be 
the  most  effective  way  of  eUminating 
improper  disposal  and  thus  protecting 
human  health  and  the  environment. 

EPA  could  attempt  to  assess  impacts 
and  balance  the  competing  interest  of 
requirements  now  being  considered 
through  detailed  studies  of  various 
regulatory  approaches  without 
implementing  any  of  the  controls.  We 
note,  however,  that  much  uncertainty 
exists  concerning  certain  key 
components  (e.g.,  to  what  extent  current 
participants  in  the  used  oil  recycling 
market  will  remain  in  the  market  after 
the  management  standards  are 
promulgated),  and  that  actual 
implementation  of  limited  controls  may 
be  the  best  manner  of  data  ooUection. 
The  approach  described  below  is 
iterative  (in  that  EPA  may  propose  the 
management  standards  in  two  phases) 
and  may  allow  for  adjustments  as 
problems  of  over-  or  under-regulation 
are  identified  by  EPA.  EPA  requests 
comment  on  the  basic  approach  for  the 
used  oil  management  standards 
described  above  and  presented  in  detail 
below. 

C.  Phased  Regulatory  Approach 

EPA  thinks  that  a  sound  way  to 
achieve  the  Congressional  objecdves  of 
section  3014  may  be  to  develop  used  oil 
management  standards  under  a  phased 
regulatory  approach.  To  do  so,  the 
Agency  initially  may  promulgate  a  basic 
set  of  management  standards  ("Phase 
1"),  and  then,  at  a  later  date,  consider 
additional  management  standards  (e.g., 
emission  standards  for  burning  of 
certain  used  oils,  financial 
responsibility,  etc)  that  may  have 
greater  impacts  on  the  used  oil  recycling 
industry. 

EPA  believes  that  a  two-phased 
regulatory  approach  may  allow  the 
Agency  to  assess  the  level  of  protection 
provided  by  the  Phase  I  standards  and 
the  impacts  of  the  Phase  I  program  on 
the  used  oil  recycling  market  before 
imposing  more  stringent  controls.  Also, 
EPA  would  have  additional  time  to 
consider  non-regulatory  approaches  or 
market  incentives  for  encouraging  the 
recycling  of  non-regulated  used  oil  (e.g., 
do-it-yom^elf  generated  used  crankcase 
oils),  that  might  reduce  the  n«ed  for 
additional  regulatory  controls. 

The  Phase  I  standards,  as  envisaged 
here,  vrould  cover  all  used  ofls,  whether 


they  are  a  hazardous  waste  or  not.  The 
premise  is  that  fairly  simple  "good 
housekeeping"  requirements  can  be 
implemented  by  used  oil  recyclers  that 
will  alleviate  potestiai  used  oil  releases 
without  major  capital  expenditures.  The 
Phase  I  standards,  by  themselves,  may 
not  prevent  all  hazards  associated  with 
used  oil.  As  discussed  below.  EPA  may 
select  Hiase  I  requireaents  (choosing 
from  the  1985  proposal  and  today's 
notice)  by  taking  into  account  the 
potential  impacts  of  the  requirements  on 
used  oil  recycling  as  well  as  their 
potential  to  protect  human  health  and 
the  environment.  This  would  mean  that 
certain  requirements  (e.g.,  financial 
responsibility)  that  may  well  provide  « 
secondary  measure  of  protection  are 
deferred  to  a  later  date,  when  additional 
studies  are  completed  to  help  the 
Agency  determine  the  appropriate 
balance  between  protectiveness  and 
mitigating  impacts  on  recycling.  Certain 
standards  (e.g.,  standards  for  used  oil 
burners)  that  provide  protection  against 
the  releases  of  air  toxics  are  deferred  to 
a  later  date,  since  data  currently 
available  to  the  Agency  are  not 
adequate  to  develop  such  standards  at 
this  time. 

Should  the  Agency  adopt  this  phased 
approach,  EPA  would  issue  the  Phase  I 
controls,  and  then  at  a  later  date, 
evaluate  the  protective  nature  of  the 
initial  set  of  requirements  and  the 
effects  these  standards  will  have  had 
upon  the  recycling  market.  EPA  might 
review  data  received  fiora  biennial 
reports  on  used  oil  recycling  and 
disposal  activities.  In  addition,  if 
enforcement  activities  suggest  that 
substantial  mismanagement  is  still 
occurring  and  that  releases  have 
contaminated  ground  and/or  surface 
water,  EPA  may  impose  additional 
requirements.  Furthermore,  if  releases 
from  storage  tanks  remain  unattended 
and  uncontrolled  additional 
requirements  may  be  necessary  to 
ensure  protection  of  fanman  health  and 
the  enviroimient  These  additional 
standards  (Phase  II)  may  not  apply  to  all 
used  oils,  but  rather  may  only  apply  to 
used  oils  with  Ugh  tevels  of  toxic 
constituents  or  used  oils  that  othenvise 
are  found  to  pose  high  potential  risk. 
EPA  may  need  to  do  additional  studies 
to  determine  which  oils  should  be 
subject  to  additimal  controls.  (We  may 
subject  oils  that  are  listed  or  exhibit  the 
toxicity  characteristic  to  additional 
controls,  or  use  other  indicators  of 
higher  toxicity  or  hazard.)  EPA  will  also 
carefully  weigh  the  increase  in  potential 
environmental  benefits  against 
economic  impacts  that  may  result  from 
imposing  these  additional  requirements 
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prior  to  proposing  any  additional 
standards,  as  required  by  RCRA  section 
3014(a).  In  addition,  as  discussed  above. 
EPA  may  consider  non-regulatory 
options  or  economic  incentives  to 
maximize  recycling  of  all  used  oils, 
particularly  DIY-generated  used  oils. 
These  nonregulatory  controls  might 
mitigate  the  need  for  further  regulatory 
controls. 

Section  D.  3014(a)  Used  Oil 
Management  Standards  Based  on  a 
Presumption  of  Recycling 

1.  Use  of  Section  3014(a)  Standards  To 
Control  Used  Oil  Management 

In  1960,  Congress  took  steps  to 
facilitate  the  recycling  and  reuse  of  used 
oil  by  enacting  the  Used  Oil  Recycling 
Act.  The  intent  of  this  Act  was  not  only 
to  conserve  energy  and  reduce  virgin  oil 
demands  through  recycling  of  used  oil, 
but  also  to  Hmit  "improper"  disposal  of 
the  recyclable  resouree  (Pub.L  96-483, 
October  15, 1980).  Further,  used  oil 
recycling  will  assist  the  country  in 
compensating  for  a  fluctuating  virgin  oil 
supply  and  in  minimizing  the  nation's 
dependence  on  virgin  oil  imports.  ** 
Given  this  national  policy,  EPA  is 
considering  disposal  controls  for  both 
hazardous  and  nonhazardous  used  oils 
partly  as  a  means  to  further  promote 
increased  recycling  of  used  oils. 

Section  3014  of  RCRA  gives  EPA 
authority  to  develop  management 
standards  for  "recycled  oil".  "The 
Agency  interprets  section  3014(c) 
authority  to  cover  all  used  oil 
management  practices  preceding  the 
recycling  of  the  used  oil  (50  FR  49216, 
November  29, 1985).  At  a  recycling 
facility  or  on  the  way  to  a  transfer  or 
recycling  facility,  used  oil  could  be 
disposed  improperly,  either 
unintentionally  or  intentionally.  Health 
and  environmental  hazards  associated 
with  used  oil  in  storage,  in  transit  prior 
to  recycling,  or  being  managed  prior  to 
its  ultimate  management  (treatment  or 
disposal)  are  similar  to  the  hazards 
associated  with  the  used  oil  when  it  is 
handled  at  the  recycling  facility  and 
therefore  also  should  be  minimized. 
Hence,  management  of  used  oil  from  the 
point  of  generation  through  recycling 


"One  estimate  suggests  that  in  the  U.S.,  if  all  "at 
generated"  used  oil  (1.3  billion  gallons  per  year)  is 
recycled  then  approximately  0.5  percent 
(representing  30.000.000  barrels  of  the  petroleum 
supply)  of  the  nation's  petroleum  need  could  be  met 
(Source:  Nolan  ).)..  C  Harris,  and  P.O.  Cavanaugh. 
1980.  Used  Oil:  Disposal  Options,  Management 
Practices  and  Potential  Liability,  Third  Editioa 
Published  by  Govemment  Institutes.  Inc.  Rockville. 
MD.  pg.  3.) 

"  RCRA  section  3014  does  not  provide  EPA  with 
explicit  authority  to  regulate  the  disposal  of  used 
oib  that  are  not  listed  as  hazardous  wastes. 


and  distribution  to  end  users  may  need 
to  be  regulated  to  protect  human  health 
and  the  environment  from  potential 
hazards. 

Because  RCRA  does  not  provide  EPA 
with  explicit  authority  to  regulate  the 
disposal  of  used  oil  outside  of  a 
hazardous  waste  listing,  and  due  to  the 
fact  that  EPA  wants  to  discourage 
disposal  and  meet  RCRA's  mandate  to 
protect  human  health  and  the 
environment,  EPA  is  considering  an 
approach  whereby  all  used  oils  would 
be  presumed  to  be  destined  for 
recycling,  and  therefore  subject  to 
section  3014  management  standards, 
unless  the  generator  or  handler  can 
show  otherwise.  This  means  that  all 
used  oils  would  be  presumptively 
subject  to  the  standards  issued  under 
section  3014  for  recycled  used  oils,  from 
the  time  the  used  oil  is  generated  until  it 
is  recycled  or  reused.  If  a  person  can 
show  that  the  used  oil  carmot  be 
recycled  (discussed  below),  then  the 
section  3014  standards  would  not  apply. 
The  Agency  assumes  that  if  used  oil 
cannot  be  recycled  then  it  would  be 
disposed  and  disposal  will  be  controlled 
using  other  authorities,  i.e.,  either 
subtitle  C  or  subtitle  D,  depending  on 
whether  the  used  oil  is  hazardous  waste 
or  not 

2.  Basis  for  Presumption 

EPA's  current  data  on  used  oil  support 
the  recycling  presumption.  **  In  1988, 
approximately  57%  of  the  total  amount 
of  used  oil  generated  was  collected  for 
recycling.  An  additional  12%  was 
recycled  on-site.  *•  As  shown  in  Table 
n.B.l,  at  least  nine  types  of  used  oils  are 
generated  by  various  industrial  and 
nonindustrial  sectors  around  the 
country.  The  vast  majority  of  these  oils 
are  recycled  as  fuel  oil  but  some  of  these 
oils  can  also  be  recycled  to  manufacture 
high  quality  lubricants.  EPA  recognizes 
that  at  the  generator  level,  especially  In 
the  do-it-yourselfer  (DIY)  segment,  some 
used  oil  is  not  recycled,  but  rather 
disposed.  However,  this  used  oil  is 
mainly  automotive  oil  that  can  be 
recycled.  **EPA  believes  that  the 


■*  In  1S68,  EPA  collacttd  information  to  revise  tht 
used  oil  flow  estimates  used  to  support  the  1965 
proposed  standards  and  to  determine  the 
information  needs  for  an  RIA.  The  revised 
information  suggests  that  at  the  generator  level,  150 
million  gallons  of  used  oil  were  recycled  in  1988  as 
fuel.  In  addition,  of  the  770  million  gallons  collected, 
approximately  850  million  gallons  were  recycled  or 
re-refined  in  ISOS  (Source:  Memo  to  P.  Smith.  EPA/ 
OSW  from  K.  Dietly.  P.  Voorhees.  and  ).  Hayde. 
Temple.  Barker,  *  Sloane,  July  IS  1989.) 

"  Of  the  used  oil  ger»erated  by  non-DIY 
generators,  in  1988, 66%  was  recycled  off-site  and  an 
additional  13%  was  recycled  on-site  at  non-DIY 
generator  sites. 

**  EPA  belieret  that  ihroa^  pubHc  education 
and  awareness  programs  developed  by  EPA  (e.g.. 


recycling  presumption  is  well  found«>d  in 
that  a  majority  of  used  oils  can  be 
recycled,  and  most  currently  are 
recycled. 

EPA  requests  comments  on  the 
concept  and  basis  of  the  recjrcling 
presumption. 

3.  Rebuttal  of  Recycling  Presumption 

EPA  is  aware  of  certain  categories  of 
used  oils  (e.g.,  watery  metalworking  oils, 
oily  bilge  water)  that  may  not  be 
recyclable.  EPA,  therefore,  may  provide 
an  opportunity  for  used  oil  handlers  to 
rebut  the  used  oil  recychng  presumption 
by  showing  that  their  used  oil  can  not  be 
recycled.  Under  the  approach  being 
considered,  handlers  of  used  oils  could 
rebut  the  recycling  presumption  by 
showing  that  their  used  oil  is  not 
recyclable  in  any  manner.  These  used 
oils  may  not  be  subject  to  the  section 
3014(a)  standards  upon  a  demonstration 
of  "nonrecyclability".  Under  this 
approach,  EPA  is  considering  requiring 
documentation  of  "nonrecyclability" 
and  records  supporting  the  reasons  for 
disposal.  The  documentation  may 
include  a  demonstration  that: 

•  The  BTU  content  of  the  used  oil  is 
less  than  5,000  BTU/lb.  (5,000  BTU  is  the 
minimum  value  for  legitimate  energy 
recovery,  as  discussed  in  the  final 
burning  and  blending  rule,  50  FR  49166), 

•  The  used  oil  has  such  a  high 
moisture  content  (>00%  water)  that  it 
would  not  be  accepted  by  a  processor  or 
re-refiner, 

•  The  used  oil  is  an  emulsion  and  the 
oil  and  water  are  inseparable, 

•  Technologies  to  treat  such  oils  are 
either  not  commercially  or  regionally 
available,  or 

•  The  used  oil  does  not  fall  within  the 
acceptable  range  for  viscosity  (1  to  250 
centipoises  at  50  C). 

According  to  industry  sources,"  ^  the 
standard  for  "recyclability"  of  used  oil 
is  universal,  and  most  used  oils  can  be 
processed  and  treated  to  manufacture 
either  burner  fuel,  lube  oil  base  stock,  or 
feedstock  for  refining.  The  extent  of 
used  oil  processing  required  and  the 
cost  of  processing  are  dependent  upon 


EPA  publication:  Used  Oil  Bulletin),  local 
govenmients,  voluntary  organizations  (e.g..  P(o|acl 
R.O.SX),  and  others  (e.g.  Amoco  and  Mobil  kav* 
instituted  DIY  oil  collection  programs  at  selected 
gas  stations  in  certain  parts  of  the  country).  DIY 
recycling  could  be  significantly  Increased. 
*■  EPA  contacted  used  oil  recyclers  and 
rerefiners.  They  indicated  that  any  used  oil  i* 
recyclable  and  the  presence  of  water  is  not  a 
limiting  factor.  Recyclers  and  rerefmers  are  capable 
of  handling  used  oil  containing  any  amount  of  water 
and  the  cost  to  used  oil  generators  is  a  function  of 
water  content  If  uaed  oil  has  low  wster  content  (3- 
5%).  under  the  "ideal"  market  conditioas.  recyclers/ 
rerefmers  tend  to  pay  used  oil  generators  for  a 
batch  of  oil. 
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the  customer's  nieeds.  However, 
available  processing  technologies  are 
capable  of  remo  i^ing  water,  distilling 
volatile  solvent! ,  modifying  the  viscosity 
of  used  oil.  and  ractionating 
components  of  used  oil. 

EPA  may  reqiiire  the  above- 
mentioned  docu  nentation  information 
to  be  submitted  to  the  Agency,  or 
instead  may  sim  ply  require  handlers  of 
used  oil  claimint  a  rebuttal  to  maintain 
records  on-site  i  ir  a  period  of  time  (e.g.. 
3  years)  with  a  subsequent  survey  of  a 
sample  of  facilit  es. 

EPA  requests  comments  on  the 
suggested  procei  lures  for  rebutting  the 
recycling  presui$ption  and  the 
associated  recorjdkeeping  requirements. 
EPA's  proposedjcontrols  for  the  disposal 
of  (nonrecyclabe)  used  oil  are  discussed 
below. 

£.  Controls  on  t)  e  Disposal  of  Used  Oil 

When  used  oi  s  must  be  disposed, 
EPA  wants  to  ersure  that  they  are 
disposed  in  an  e  ivironmentally  safe 
manner  (i.e..  in  t  facility  whereby 
potential  release  and  migration  of  the 
used  oil  will  be  minimal  and  non- 
threatening  to  the  environment).  The 
disposal  of  haza'dous  used  oils,  either 
listed  or  charact  ;ristic.  is  regulated 
under  the  RCRA  hazardous  waste 
regulations.  Cunently.  used  oil  handlers 
disposing  of  used  oil  must  determine 
whether  the  oil  i  i  hazardous  (i.e.. 
exhibits  a  charai  ;terisiic)  prior  to 
disposal.  EPA  is  now  considering,  as 
discussed  earliei  in  this  notice,  listing 
certain  used  oils  as  hazardous  waste. 
Further,  EPA  is  c  onsidering  imposing  an 
explicit  testing  n  tquirement  on  used  oil 
handlers  disposi  ig  of  non-hsted  used  oil 
to  determine  wh  >ther  or  not  the  used  oil 
exhibits  any  of  fjie  characteristics.  Non- 
recyclable,  hazardous  used  oils  must  be 
disposed  of  in  accordance  with  subtitle 
C  disposal  standards.  For  the  disposal  of 
nonhazardous  used  oils,  EPA  is 
considering  using  RCRA  sections  1008 
and  4005  authornies  to  promulgate  used 
oil  disposal  guidelines.  The  specific 
requirements  that  EPA  is  currently 
considering  are  described  in  more  detail 
below.  Even  if  EPA  does  not  develop 
additional  sectiois  1008  and  4005 
guidelines,  the  disposal  of  bulk  or  non- 
containerized  liquid  hazardous  waste 
(those  that  fail  t&e  paint  filter  liquids 
test)  in  any  land  ill  is  currently 
prohibited  undei  RCRA  section  3004(c). 

EPA  is  considering  controlling  the 
disposal  of  usedioil  for  three  reasons. 
First,  as  discusst  d  above,  small 
quantities  of  eve  n  nonhazardous  used 
oil.  when  dispos  id  in  proximity  to  a 
water  body,  can  make  that  water 
iionpotable  for  human  consumption,  can 
reduce  th^  oxygi  n  content  of  water,  and 
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can  reduce  light  penetration  in  water  by 
forming  an  oily  sheen  on  top  of  the 
water.  Second,  there  is  evidence  that 
States  that  stringently  regulate  the 
disposal  of  used  oil  have  higher  used  oil 
recycling  rates  than  the  national 
average.  Thus,  such  regulation  is 
consistent  with  the  express  objective  of 
section  3014  to  promote  used  oil 
recycling.  Third,  as  shown  in  Table 
III.C.5,  significant  fractions  of  used  oil 
are  likely  to  exhibit  the  Toxicity 
Characteristic  (TC)  and  therefore,  must 
be  handled  as  hazardous  waste,  if 
disposed.  Some  used  oils  may  also 
exhibit  the  characteristic  of  ignitability 
and  therefore,  must  be  managed  as 
hazardous  waste,  if  disposed.  As 
discussed  in  previous  FR  notices  (50  FR 
49260  to  49267  and  50  FR  49176. 
November  29, 1985).  used  oil  often 
contains  toxic  constituents  that  may 
indicate  that  the  oil  was  mixed  with 
halogenated  solvents.  Therefore.  EPA  is 
considering  using,  in  addition  to  sections 
1008  and  4005.  its  information  gathering 
authorities  (RCRA  section  3007)  and 
monitoring  authorities  (RCRA  section 
3013)  to  promulgate  one  or  all  of  the 
following  regulatory  options  for  used  oil 
disposal.'* 

EPA  believes  that  certain  used  oils 
may  require  disposal  because  they  can 
not  be  recycled.  In  cases  where  the  used 
oil  is  not  recyclable  and  the  disposal  of 
the  used  oil  is  not  controlled  under  the 
current  subtitle  C  regulations,  EPA 
wants  to  ensure  that  disposal  occurs  in 
an  environmentally  safe  manner." 
Therefore,  EPA  is  considering  the 
following  three  alternative  regulatory 
approaches  to  control  the  disposal  of 
nonrecyclable.  nonhazardous  used  oil: 

•  Allow  disposal  of  non-hazardous 
used  oil  (in  a  Subtitle  D  permitted 
disposal  facility)  only  after  a 
demonstration  that  the  used  oil  being 
disposed  is  not  hazardous  and  is  not 
recyclable;  or 

•  Allow  disposal  of  nonhazardous 
used  oil  only  if  the  disposal  facility  is  in 
compliance  with  disposal  guidelines  that 
will  be  developed  at  a  later  date  under 
section  1008  authority;  or 


"  EPA  notes  that  sections  3007  and  3013 
authorities  have  been  traditionally  used  on  a  case- 
by-case  basis  for  individual  facilities.  Today, 
however.  EPA  is  considering  using  these  authorities 
for  the  broad  class  of  persons  who  dispose  of  used 
oil.  and  therefore,  we  are  considering  promulgating 
national  regulations  to  ensure  information  is 
collected  concerning  used  oil  disposal. 

"  EPA  notes  that  should  the  Agency  go  forward 
with  the  1985  proposal  to  list  all  used  oils  as 
hazardous  waste,  this  discussion  would  be  moot 
However,  as  discussed  earlier  in  this  notice.  listing 
all  used  oils  is  not  the  only  option  the  Agency  it 
currently  considering. 


•  Ban  disposal  of  nonhazardous  used 
oil  using  the  open  dumping  prohibition 
of  RCRA  section  4005. 

1.  Demonstration  Before  Disposal 

a.  Testing  for  hazardousness.  To 
ensure  that  used  oils  that  are  disposed 
of  in  Subtitle  D  facilities,  either 
industrial  solid  waste  management 
facilities  covered  under  40  CFR  part  257 
or  municipal  solid  waste  landfills,  are 
not  hazardous  waste,  EPA  is  considering 
requiring  used  oil  generators, 
transporters,  or  recycling  facilities  that 
are  directing  used  oil  toward  subtitle  D 
disposal  to  comply  with  the  section  3014 
management  standards  prior  to  disposal, 
and  demonstrate  that  the  used  oil  is  not  . 
a  hazardous  waste  by  testing  the  used 
oil  for  halogen  content,  and  the 
hazardous  waste  characteristics.  EPA 
does  not  normally  require  parties  to 
demonstrate  that  solid  wastes  are  not 
hazardous,  but  used  oil  has  a  long 
history  of  being  a  conduit  for  disposal  of 
hazardous  waste  via  mixing,  and 
available  data  show  that  used  oils  in 
storage  tanks  contain  significant 
amounts  of  hazardous  constituents, 
presumably  due  to  mixing.'*  Therefore. 
EPA  is  considering  requiring  a 
demonstration  (testing  and 
recordkeeping)  that  used  oil  being 
disposed  either  on-  or  off-site  is  not 
hazardous  because  it: 

•  Is  not  a  listed  used  oil  (if  any  used 
oils  are  listed), 

•  Does  not  exhibit  a  characteristic  of 
hazardous  waste,  and 

•  Is  not  a  mixture  of  used  oil  and 
hazardous  waste  (i.e..  it  meets  the 
rebuttable  presumption  requirements). 

b.  Control  of  nonhazardous  used  oil 
disposal.  Under  the  approach  described 
above,  used  oil  would  be  subject  to  all 
section  3014  standards  unless  a  person 
rebuts  the  presumption  of  recycling. 
Once  a  party  rebuts  the  presumption  of 
recycling,  the  party  must  comply  with  all 
applicable  section  3014  standards  until 
the  used  oil  is  shipped  off-site  for 
disposal.  To  prevent  environmental 
harm  that  may  result  from  used  oil  being 
disposed  (e.g..  ground-water 
contamination  by  oil  itself),  and  given 
the  need  to  conserve  petroleum 
resources,  EPA  is  considering  imposing 
recordkeeping  and  reporting 
requirements  to  monitor  the  disposal  of 
nonrecyclable.  nonhazardous  used  oil. 
As  described  below,  EPA  is  also 
considering  banning  the  disposal  of  used 
oil  for  these  same  reasons. 

EPA  may  use  RCRA  section  3007 
authority  to  require  used  oil  generators 


'♦  See  Used  Oil  Characterization  Sampling  and 
Analysis  Program,  EPA,  February.  1991. 
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who  are  disposing  of  used  oil  on-site  or 
shipping  the  used  oil  off-site  for  disposal 
to  keep  records,  and  possibly  report,  the 
quantities  of  nonhazardous  used  oil 
disposed,  the  mode  of  disposal,  the 
location  of  disposal,  and  the  date  of 
disposal.  The  generator  may  also  be 
required  to  keep  records  of  the  analyses 
performed  to  demonstrate  that  the  used 
oil  being  disposed  is  not  hazardous.  In 
addition,  any  used  oil  handler  who 
successfully  rebuts  the  recycling 
presumption  outlined  in  section  D  above 
may  be  required  to  maintain  the 
necessary  documentation. 

EPA  believes  that  such  information 
gathering  and  recordkeeping  would 
supplement  the  recycling  presumption 
discussed  above.  Current  data  shows 
that  most  used  oils  are  in  fact 
recyclable.  The  Agency  may  require 
information  from  any  person  disposing 
of  used  oil  documenting  that  it  is  not 
recyclable,  and  therefore  not  subject  to 
the  section  3014  management  standards. 
In  addition,  EPA  believes  these 
requirements  may  promote  increased 
recycling  of  used  oils  by  increasing  the 
cost  of  disposal.  EPA  is  considering 
requiring  parties  wishing  to  dispose  of 
non-hazardous  used  oil  to  demonstrate 
that  the  used  oil  is  not  hazardous  and 
not  recyclable  each  time  the  party 
disposes  of  used  oil,  or  requiring  a  one- 
time demonstration  only.  EPA  requests 
comment  on  the  approach  described 
above  for  controlling  the  disposal  of 
used  oils.  EPA  also  requests  comment 
on  the  appropriate  frequency  for  making 
the  demonstration  (testing  and 
recordkeeping]  that  used  oil  is  not 
hazardous  and  not  recyclable  prior  to 
sending  used  oil  for  disposal. 

2.  Disposal  Guidelines 

As  another  alternative,  EPA  may 
allow  disposal  of  nonhazardous  used  oil 
provided  that  owner/operators  of 
disposal  facilities  follow  specific 
disposal  guidelines  that  may  be 
developed  at  a  later  date  under  RCRA 
section  1008  authority.  RCRA  authorizes 
EPA  to  provide  technical  descriptions  of 
the  level  of  performance  that  provides 
protection  of  human  health  and  the 
environment  and  to  provide  minimum 
criteria  defming  those  practices  which 
constitute  open  dumping.  Under  RCRA, 
states  can  prohibit  disposal  of  solid 
waste  that  is  not  in  compliance  with  the 
Federal  technical  guidelines  if  the 
disposal  method  is  determined  to  be  a 
form  of  open  dumping.  The  disposal 
guidelines  developed  by  EPA  could 
establish  design  and  operation  steps  for 

•  Controlling  down-gradient 
migration  of  used  oil  or  generation  of  oil 
plumes  that  rx)uld  reach  drinking  water 
sources; 


•  Locating  certain  sites  or 
designating/dedicating  other  sites  as 
acceptable  used  oil  disposal  sites  based 
on: 

— Simple  site-specific  factors  such  as 
soil  type,  armual  rainfall,  proximity  to 
surface  water  and/or  ground  water 
sources,  proximity  to  the  nearest 
human  population,  and  proximity  to 
ecologically  sensitive  habitats 
(aquatic  and  terrestrial);  or 

— Other  site-specific  prevention  and 
detection  measures. 

Until  such  time  that  EPA  develops  and 
publishes  i  1008  disposal  criteria, 
parties  disposing  of  non-hazardous  used 
oils  will  have  to  comply  with  the  current 
part  257  and  part  258  disposal  criteria. 

EPA  requests  comment  on  the 
appropriateness  of  developing  disposal 
guidelines  specifically  for  used  oil. 

3.  Banning  All  Used  Oil  Disposal  on 
Land 

EPA  has  received  comments 
suggesting  a  total  ban  on  the  disposal  of 
used  oil.  EPA  believes,  however,  that 
this  may  not  be  feasible  since  some 
kinds  of  nonrecyclable  used  oil  must  be 
disposed.  In  addition,  a  total  ban  may 
not  be  necessary  because  EPA  is 
currently  developing  part  258  criteria  for 
municipal  solid  waste  landHlls.  These 
criteria  may  set  forth  minimum 
requirements  governing  facility  location, 
design,  operation,  ground  water 
monitoring,  corrective  action 
requirements,  fmancial  assurance,  and 
closure  and  post-closure  care.  In 
addition,  a  ban  may  be  uimecessary 
because  the  disposal  of  bulk  or  non- 
containerized  liquid  hazardous  wastes 
(those  that  fail  the  paint  filter  liquids 
test)  in  any  landflll  is  prohibited  by 
RCRA  section  3004(c). 

Many  states,  in  an  effort  to  promote 
recycling  and  to  preserve  landfill 
capacity,  have  already  banned  disposal 
of  used  oil  in  municipal  landfills.  The 
current  Federal  guidelines  for  disposal 
facilities  do  not  specifically  address 
used  oil.  However,  as  with  any  solid 
waste,  disposal  of  used  oil  in  facilities 
that  do  not  meet  the  40  CFR  part  257 
criteria  constitutes  "open  dumping"  and 
is  prohibited  (See  RCRA  section 
4005(a)).  Therefore,  nonhazardous  used 
oil  may  have  to  be  disposed  only  in 
permitted  municipal  landfills  that  meet 
the  revised  criteria,  or  in  other  sohd 
waste  disposal  facilities  that  meet  the 
part  257  criteria.  EPA  may  place 
regulatory  language  in  the  used  oil 
standards  to  reiterate  this  prohibition. 

EPA  requests  comment  on  the 
feasibility  and  desirability  of  a  total  ban 
on  disposal  of  all  used  oil. 


F.  Other  Genera}  Changes  from  the  T985 
Proposed  Rule 

The  following  sections  describe  some 
of  the  other  aspects  of  the  proposed  rule 
that  EPA  is  considering  revising.  The 
final  section  of  this  notice  describes  the 
specific  requirements  applicable  to  used 
oil  generators,  transporters,  recyciers, 
burners,  marketers,  and  disposal 
facilities. 

1.  Modification  of  Current  Exemption  for 
Characteristic  Used  Oil  to  be  Recycled 

Section  261.6(a)(2)(iii)  of  40  CFR 
exempts  from  full  subtitle  C  regulation 
used  oils  that  exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste  and 
that  are  recycled  by  burning  for  energy 
recovery  in  boilers  and  industrial 
furnaces.  Instead,  used  oils  that  are 
burned  for  energy  recovery  in  boilers 
and  industrial  furnaces  are  regulated 
under  40  CFR  part  266.  subpart  E 

(regulations  for  used  oil  burned  for 

energy  recovery).  Additionally,  40  CFR 
261.6(a)(3){iii)  exempts  used  oils 
exhibiting  one  or  more  of  the 
characteristics  and  recycled  in  a  manner 
other  than  burning  from  regulation 
under  RCRA  subtitle  C 

If  EPA  determines  that  any  used  oils 
are  to  be  listed  as  hazardous  waste, 
EPA  may  revise  the  current  part  261 
exemptions  to  include  in  the  exemptions 
any  used  oils  that  are  listed  as 
hazardous  wastes  and  recycled.  The 
effect  of  revising  the  current  exemptions 
to  include  listed  used  oils  will  be  to 
subject  all  hazardous  (either  listed  or 
characteristic)  used  oils  that  are 
recycled  to  the  same  set  of  recycling 
requirements  as  nonhazardous  used  oils 
under  a  separate  part  (i.e.,  part  279). 
These  requirements  will  be  protective, 
but  different  from  those  required  for 
most  other  hazardous  wastes,  as 
provided  by  section  3014  (see  the 
discussion  in  the  November  29, 1985 
proposal,  50  FR  49218,  footnote  17). 

E^'A  requests  comments  on  expanding 
the  40  CFR  261.6(a)  exemptions  to 
include  listed  used  oils,  if  any  used  oils 
are  listed  as  hazardous  wastes. 

2.  Application  of  the  1,000  ppm  Halogen 
Rebuttable  Presumption  to  All  Used  Oils 

As  proposed  in  1985,  EPA  is 
considering  applying  the  1.000  ppm 
halogen  rebuttable  presumption, 
currently  required  for  used  oils  that  are 
recycled  to  recover  energy  (50  FR  49176. 
November  29, 1985),  to  all  used  oils  that 
are  recycled  in  any  marmer.  EPA 
believes  that  used  oils  failing  the  1,000 
ppm  halogen  limit  are  probably 
hazardous  wastes  due  to  the  fact  that 
they  may  be  mixed  with  chlorinated 
solvents.  These  used  oils  must  be 
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managed  as  hazardous  wastes  (and  not 
as  hazardous  used  oils)  unless  the 
mixing  presumptisn  can  be  successfully 
rebutted  (50  FR  4^05,  November  29. 
1985).  EPA  stated  in  the  proposal  and 
reiterates  here  that  a  mixture  of  used  oil 
and  hazardous  waste  must  be  managed 
as  a  hazardous  waste  under  subtitle  C, 
regardless  of  whether  it  exceeds  the 
1000  ppm  halogenjlimit.  EPA  is 
considering  requiijing  recyclers  to  test, 
using  the  EPA  apdroved  SW-846  test 
method  8010.  eveiy  incoming  shipment 
of  used  oil  to  determine  whether  it 
exceeds  the  1000  Dpm  halogen  limit  and 
further,  .whether  il  contains  listed 
solvents.  EPA  mar  require 
documentation  thit  used  oil  has  not 
been  mixed  with  ijsted  solvents  FOOl- 
F005.  Likewise,  tolsuccessfully  rebut  the 
presumption,  if  th( !  used  oil  exceeds  the 
1.000  ppm  halogens  level,  the  generator 
may  be  required  t(  i  provide 
documentation  th^t  the  source  of  the 
halogens  is  not  a  listed  hazardous 
waste. 

EPA  believes  th  it  the  testing  of  used 
oils  for  halogen  cc  ntent  can  be 
performed  either  t  y  a  collector  when 
picking  up  a  used  )il  shipment  or  by.  a 
recycler  when  ace  ;pting  used  oil  for 
recycling.  In  some  cases,  testing  may  not 
be  necessary  if.  b^sed  upon  the 
generator's  knowledge,  the  generator 
certifies  that  the  used  oil  shipment  does 
not  contain  any  solvents.  Both  the 
transporter  and  repycler  would  remain 
responsible  for  ensuring  that  this 
certification  is  cor  "ect. 

EPA  requests  cc  mment  on  whether  it 
is  appropriate  to  require  recyclers  to  test 
used  oil.  Comments  are  also  solicited  on 
the  frequency  of  testing  suggested 
above. 


3.  Options  for  Reg 
Generators 


ilation  of  Used  Oil 


Available  data  ^how  that  more  than 
600.000  generators  of  used  oil  generate 
between  0  and  1,0|)0  kg/month  of  used 
oil;  these  generators  collectively 
generate  more  thaii  430  million  gallons 
of  used  oil  annually.**  They  account  for 
approximately  40  percent  of  the  total 
used  oil  generated  annually  and  account 
for  more  than  90  percent  of  all  used  oil 
generators  (653.00 1  generators).  On-site 
used  oil  managem  snt  practices  of 
generators  general  ing  less  than  1000  kg 
per  month  would  Have  been  essentially 
uncontrolled  undei'  the  1985  proposal, 
while  generators  of  more  than  1000  kg 
per  month  of  used  oil  would  have  been 
more  stringently  r(  igulated  (50  FR  49251- 
49254). 


JMI 


"Table  3  at  SO  FR  48  !24.  November  29. 1085. 


By  exempting  the  small  quantity 
generators  who  recycle  used  oil  from 
most  substantive  standards  proposed  in 
1985.  the  Agency  was  trying  to  account 
for  both  the  economic  impact  and 
protectiveness  standards  as  mandated 
by  section  3014.  EPA  believed  that  the 
generators  producing  over  1,000  kg  per 
month  may  be  in  a  better  position  to 
absorb  the  regulatory  costs  associated 
with  the  rather  complex  regulatory 
scheme  proposed  in  1985  (50  FR  49225). 
As  indicated  in  section  X  of  today's 
notice,  the  annual  cost  of  complying 
with  the  management  standards  is  likely 
to  range  between  $100  and  $650  per  used 
oil  generator.  The  economic  analysis 
performed  to  support  this  notice 
indicates  that  a  small  fraction  of  the 
small  businesses  and  small  used  oil 
generators  may  face  incremental  costs 
as  great  as  $477  per  year  (see  the 
discussion  in  section  XI  of  today's 
notice). 

EPA  is  now  considering  two 
alternatives  to  the  approach  proposed  in 
1985.  Under  the  first  option,  EPA  is 
considering  eliminating  the  distinction 
between  small  quantity  (less  than  1,000 
kg/month)  and  large  quantity  generators 
of  used  oil  that  was  proposed  in  1965  (50 
FR  49222  through  49226,  November  29, 
1985).  EPA  believes  that  this  option  may 
facilitate  both  the  recycling  of  all  used 
oils  (irrespective  of  who  generates  the 
used  oil  and  how  it  is  generated)  and  the 
implementation  of  one  set  of 
management  standards  for  all  used  oil 
generators.  Other  reasons  for 
eliminating  this  distinction  include:  (a)  It 
minimizes  complexity  by  placing  all 
used  oil  generators  under  uniform 
regulatory  requirements;  (b)  it  eliminates 
the  need  for  measuring  quantities  of 
hazardous  used  oils  collected  and  stored 
each  month;  (c)  it  eliminates  the 
concerns  that  generators  could  be 
bumped  into  a  more  stringent  regulatory 
category  if  they  collect  DIY-generated 
cranlccase  oil,  and  (d)  above  all,  it 
allows  for  a  system  whereby  all  used  oil 
is  collected,  recycled,  and  managed  in 
an  environmentally  sound  manner,  thus 
reducing  hazards  to  human  health  and 
the  environment.  The  single  set  of  used 
oil  management  standards  would 
capture  all  used  oil  generators  and 
require  them  to  comply  with  used  oil 
storage  and  inspection  requirements, 
cleanup  requirements  for  releases, 
tracking  and  recordkeeping 
requirements,  and  limited  reporting  (e.g., 
reporting  of  used  oil  disposal).  As 
discussed  below  in  section  IX.B.,  this 
single  set  of  standards  for  all  generators 
may  be  less  stringent  than  the  standards 
proposed  for  large  quantity  generators 
in  1985  (50  FR  49227-49331). 


In  addition  to  the  advantages  already 
enumerated  today  for  regulating  all 
generators,  this  option  would  enable  all 
"service  station  dealers."  as  defined  in 
CERCLA  section  101(37),  to  avail 
themselves  of  an  exemption  from 
CERCLA  liability.  As  discussed  later  in 
section  IX.B.2.b.  of  this  notice,  (a)  once 
service  station  dealers  comply  with  the 
management  standards  promulgated 
under  section  3014  of  RCRA,  including 
corrective  action  (i.e.,  spill  response  and 
cleanup),  and  (b)  they  accept  DIY- 
generated  used  oil  for  the  purpose  of  ' 
recycling,  these  generators  would  be 
exempt  from  CERCLA  liability  for  off- 
site  releases  of  used  oil.  Under  the 
approach  proposed  in  1985,  however, 
service  stations  that  are  exempt  SQGs 
would  not  qualify  for  this  exemption 
from  CERCLA  liability. 

Alternatively,  EPA  is  considering 
preserving  some  distinction  between 
small  and  large  generators  of  used  oil, 
with  certain  conditions.  EPA  is 
considering  exempting  small  quantity 
generators  of  used  oil  from  the  proposed 
management  standards  if  these 
generators  recycle  the  used  oil  they 
generate.  Under  this  second  option,  the 
Agency  is  considering  using  the  SPCC 
aboveground  storage  capacity 
exemption  limit  and  the  UST  regulations 
underground  storage  capacity 
exemption  limit  as  the  regulatory 
detinition  of  a  small  quantity  use'd  oil 
generator.  Generators  with  total 
aboveground  storage  capacity  less  than 
or  equal  to  1,320  gallons  or  underground 
storage  capacity  less  than  110  gallons 
.may  be  considered  a  small  quantity 
used  oil  generator  and  exempt  from  the 
used  oil  management  standards  if  they 
recycle  the  used  oil  that  they  generate. 
EPA  estimates  that  approximately  95 
percent  of  the  estimated  650,000  used  oil 
generators  would  be  exempted  if  the 
Agency  decides  to  exempt  small 
generators  using  the  facility  storage 
capacity  as  a  discriminator.  Industry 
contacts  suggest  that  all  non-industrial 
generators  of  used  oil  are  likely  to  have 
an  aboveground  storage  capacity  of  less 
than  1,320  gallons  and  all  industrial 
generators  are  likely  to  have  an 
aboveground  storage  capacity  of  greater 
than  1,320  gallons  per  facility.  EPA 
requests  conmient  on  the  number  of 
generators  that  may  be  exempted  under 
the  used  oil  regulations  (i.e.,  those 
generators  storing  used  oil  in 
aboveground  tanks  or  containers  with  a 
total  storage  capacity  less  than  or  equal 
to  1,320  gallons  and/or  storing  in 
underground  tanks  of  a  capacity  less 
than  110  gallons)  if  the  Agency 
establishes  such  a  defmition  of  smnll 
quantity  used  oil  generators.  As 
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discussed  below,  generators  storing 
used  oil  in  underground  storage  tanks 
may  remain  subject  to  the  UST 
standards  in  part  280,  except  for  those 
generators  who  may  have  underground 
storage  tanks  of  a  capacity  less  than  110 
gallons.  The  UST  regulations  do  not 
apply  to  UST  systems  whose  capacity  is 
110  gallons  or  less  (40  CFR  280.10(b)(4)). 
and  EPA  is  considering  not  regulating 
generators  with  underground  used  oil 
tanks  of  such  a  small  capacity.  Again, 
EPA  is  only  providing  this  small 
quantity  generator  exemption  to  those 
generators  who  meet  the  storage 
capacity  limits  and  who  recycle  the  used 
oil  that  they  generate.  If,  in  the  future, 
EPA  assesses  that  SQG-generated  used 
oil  is  not  recycled  to  the  maximum 
capacity,  EPA  may  revisit  this 
exemption  decision. 

The  advantages  of  basing  the  small 
quantity  used  oil  generator  exemption 
on  the  facility's  total  storage  capacity 
are  the  following: 

•  In  many  cases,  a  storage  capacity- 
based  approach  will  allow  small 
businesses  to  accumulate  a  quantity  of 
used  oil  equivalent  to  their  full  storage 
capacity  (if  less  than  1.320  gallons)  and 
therefore  may  meet  any  similar  required 
minimum  limit  for  used  oil  pickup  set  by 
used  oil  collectors,  without  subjecting 
the  generator  to  section  3014  standards. 

•  Will  not  discourage  used  oil 
generators  from  collecting  DIY- 
generated  used  oil.  For  example,  with  a 
1.000  kg  per  month  or  300  gallon  per 
month  cutoff,  EPA  believes  that  a  small 
business  may  be  reluctant  to  accept 
DIY-generated  oil. 

•  May  address  the  concerns  raised  in 
public  comments  related  to  the  small 
quantity  used  oil  generator  limit 
proposed  in  1985.  Some  commenters 
were  concerned  that  many  small 
businesses  would  be  pushed  into  the 
large  quantity  generator  category  due  to 
the  relatively  low  generation  rate 
proposed  for  the  small  quantity  used  oil 
generator  exclusion  and  felt  that  some 
small  businesses,  to  avoid  regulation, 
may  mismanage  their  used  oil  (e.g.. 
throw  it  in  the  trash,  dump  it  on  the 
ground  or  in  the  sewer). 

The  Agency  requests  comment  on  the 
two  options  under  consideration  for 
regulating  used  oil  generators.  However, 
the  Agency  is  not  soliciting  further 
comments  on  the  1985  proposed 
exemption  for  generators  of  less  than 
1.000  kg/month  at  this  time. 

If  the  Agency  decides  to  exempt  small 
businesses  as  discussed  above,  small 
businesses  meeting  the  exemption, 
many  of  whom  can  be  classified  as  the 
"service  station  dealers"  (SSDs)  as 
defined  under  CERCLA  section  114(c), 
would  not  be  eligible  for  the  CERCLA    . 


section  114(c)  liability  exemptions  for 
SSDs.  To  be  eligible  for  the  exemption; 
service  stations  are  required  to  (a) 
comply  with  the  section  3014  used  oil 
management  standards  and  (b)  accept 
do-it-yourself  generated  used  oil.  The 
small  used  oil  generator  exemption 
under  the  section  3014  management 
standards  would  be  available  to  those 
who  recycle  used  oil,  either  on  site  or 
send  to  the  authorized  used  oil  recyclers 
for  recycling.  EPA  is  not  considering  any 
notification  requirement  to  ensure  that 
small  businesses  recycle  used  oil.  If,  a 
"service  station"  meeting  the  small 
generator  exemption  wants  to  be  eligible 
for  the  CERCLA  section  114(c)  liability 
exemption  then,  at  a  minimum.  EPA  may 
require  the  generator  to  (a)  certify  that 
used  oil  is  being  recycled  on-site  in 
compliance  with  the  section  3014  used 
oil  management  standards  and  40  CPU 
part  266.  subpart  E.  and/or  (b)  have  a 
used  oil  recycling  contract  with  an 
authorized  recycler  stating  that  it  would 
be  recycled  as  burner  fuel  or  as  lube  oil 
feedstock.  The  proposed  paperwork 
would  have  to  be  maintained  at 
generator's  location  and  updated  as 
necessary  (e.g.,  if  a  new  recycling 
contract  is  signed).  These  generators 
would  be  exempted  from  section  3014 
management  standards  such  as, 
corrective  action  (e.g.,  inspection  and 
used  oil  release/spill  cleanup),  used  oil 
tracking,  and  other  requirements,  that 
are  currently  under  consideration  for  all 
regulated  used  oil  generators.  EPA 
requests  comment  on  the  minimal 
paperwork  (recordkeeping)  requirement 
that  may  allow  otherwise  section  3014- 
exempted  small  businesses  to  obtain  the 
CERCLA  liability  exemption.  In 
particular,  is  it  appropriate  not  to 
impose  corrective  action  requirements 
on  small  generators?  (See  CERCLA 
section  114(c)(4)). 

4.  Dust  Suppression/Road  Oiling 

On  November  29, 1985  (50  FR  49239), 
EPA  proposed  to  ban  the  use  of  used  oil 
as  a  dust  suppressant  {road  oiling).  On 
that  date,  EPA  also  proposed  to  list  all 
used  oils  as  hazardous  waste  (see  50  FH 
49258).  Both  RCRA  section  3004(1)  and 
40  CFR  266.23(b)  prohibit  using  "a  waste 
or  used  oil  *  *  *  mixed  with  hazardous 
waste"  as  a  dust  suppressant.  EPA 
interprets  this  prohibition  to  apply  to  all 
solid  wastes,  including  used  oils,  that 
are  themselves  hazardous  wastes, 
whether  mixed  with  other  hazardous 
wastes  or  not.**  Thus,  by  proposing  to 


"Except  for  wastes  that  are  hazardous  solely 
because  of  ignitabilily:  see  RCRA  Section  3004  (I) 
and  40  CFR  286.23  |b). 


list  all  used  oils  as  hazardous  waste. 
EPA  was  also  proposing  to  ban  the 
practice  of  using  used  oils  as  dust 
suppressants.  Even  if  EPA  elects  to  list 
only  certain  used  oils  as  hazardous 
waste  or  does  not  list  any  used  oils  as 
hazardous  waste,  EPA  may  elect  to 
apply  the  dust  suppression  prohibition 
to  all  used  oils. 

As  discussed  earlier  in  this  notice, 
EPA  may  determine  that  it  is  not 
appropriate  to  list  any  or  all  used  oils  as 
hazardous  waste.  However,  given  the 
ability  of  all  used  oils,  when  applied  to 
the  land  for  disposal  or  recycling,  to 
contaminate  water  and  make  it  non- 
potable,  and  given  that  used  oil  often 
contains  toxic  constituents  from  a 
variety  of  sources,  the  Agency  is 
currently  considering  a  ban  on  using  any 
used  oil  as  a  dust  suppressant, 
regardless  of  whether  the  used  oil  is  a 
hazardous  waste  by  definition. 
Additionally,  considering  the  fact  that  it 
may  be  difficult  to  differentiate  between 
non-listed  used  oils  and  listed  used  oils, 
that  mixing  of  various  types  of  used  oils 
is  common  and  difficult  to  control,  and 
that  mixing  of  hazardous  waste  into 
used  oil  has  occurred  commonly  prior  to 
land  application  as  a  dust  suppressant 
(causing  serious  damage  at  Times  Beach 
and  other  locations),  EPA  believes  it 
may  be  necessary  to  ban  the  use  of  used 
oil  for  road  oiling.  EPA  recognizes  that 
mixtures  of  used  oil  and  hazardous 
waste  are  currently  brought  under 
regulation  as  hazardous  waste  via  the 
"mixture  rule".  However,  used  oils  have 
historically  come  to  be  contaminated 
with  toxic  constituents  that  may  or  may 
not  originate  with  listed  wastes.  A  ban 
will  effectively  eliminate  the  potential 
environmental  damages  that  may  result 
from  the  migration  of  used  oil  and/or 
hazardous  constituents  after  road  oiling. 

Since  road  oiling  is,  in  fact,  a  type  of 
"recycling,"  RCRA  section  3014  provides 
EPA  the  authority  to  control  (or  ban) 
road  oiling  of  all  used  oils.  The  use  of 
used  oil  for  road  oiling  or  dust 
suppression  may  not  be  protective  of 
human  health  and  the  environment.  The 
Agency  solicits  comments  on  whether 
any  used  oils  may  be  used  as  a  dust 
suppressant  without  posing  potential 
environmental  and  human  health  risks. 
As  discussed  in  section  IX.C,  the 
Agency  may  allow  some  level  of  road 
oiling  on  a  case-by-case  basis.  For  that 
purpose,  however,  the  party  intending  to 
apply  used  oil  for  dust  suppression  may 
have  to  demonstrate  through  analysis 
that  the  used  oil  is  nonhazardous  and 
that  the  land  area  on  which  it  is  to  be 
used  meets  certain  site-specific  criteria. 
Commenters  who  favor  allowing  road 
oiling  should  specify  how  EPA  can 
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ensure  tfaat  hazar^us  wastes  are  not 
mixed  with  nonh^zardous  used  oil  and 
how  the  Agency  c^n  prevent  the 
cofxtann nation  ofgroiind  waters  and 
surface  waters  from  used  oils  that  have 
not  been  mixed  with  hazardous  wastes. 
The  Agency  also  ^otkdts  comment  on 
environmeBtaUy  ^&  alternatives  to 
applying  used  oil  for  dust  suppression. 


5.  Proposed  Exer 
Refiners 


tion  for  Primary  Oil 


In  the  Novembe^  29. 1985  final  rale 
regulating  hazardous  wastes  burned  in 
industrial  foroacei  and  boilers,  EPA 
exempted  from  re|ulatioa  hazardous 
waste  fuels  deriv^  from  the  refining  of 
oil-bearing  hazardous  wastes  along  with 
normal  process  streams.  EPA  also 

ed  from  hazardous 
normal  petroleum 
and  transportation, 
refined  with  the 
am.  These 

ided  because  most 
onstituents  are 
thought  to  be  either  removed  in  the 
normal  refming  prpcess  or  to  contribute 
titles  of  contaminants 
(see  the  discussion 
A  is  considering 
sion  to  fuels  derived 
are  reinserted  as 
petroleum 


exempted  oil  reel 
waste  generated 
refining,  producti 
if  the  oil  was  to 
normal  process  s 
exemptions  were 
hazardous  waste 


JMI 


insubstantial  qua 
to  the  final  produ 
at  50  FR  49168). 
extending  the  exc 
from  used  oils  tha 
feedstocks  at  pri 
refineries.  This  ex  Jusion  would 
effectively  exempi  the  fuel  from  the 
derived-from  prov  sion  in  section 
261.3{c)t2).  As  witi  the  existing 
exclusion  however,  management 
standards  would  apply  to  the  waste 
materials  prior  to  reinsertion.  iTierefore. 
EPA  may  apply  the  section  3014 
management  stanijards  to  the  used  oil 
collected  and  stored  prior  to  reinsertion 
in  the  crude  oil  pibeline  or  directly  into 
the  refming  process.  EPA  requests 
comment  on  the  exclusion  for  fuels 
derived  from  nsedjoils  that  are  used  as 
feedstocks  at  primary  petroleum 
refineries. 

6.  Underground  Sti  >rage  Tanks 

Technical  requii  eesents  for 
underground  storage  tanks  (USTs} 
storing  petroleum  products  and  certain 
hazardous  substances  have  been 
proraidgated  under  RCRA  subtitk  I  (see 
40  CFR  part  280)  s^ce  the  1965  used  eU 
proposal.  EPA  included  underground 
storage  tanks  containing  used  oils  in  the 
uaiverse  of  tanks  covered  by  tbe  UST 
standards  promulgated  in  1968.  As  the 
Agency  ataled  in  ^le  preamble  to  tbe 
1988  fmal  rule  for  |he  UST  technical 
requirements  (53  IS  37112;  September 
23.  igaa).  EPA  believes  diat  used  oil 
when  stored  in  un^lerground  storage 
tanks,  presents  ria^  similar  to  other 
petroleum  productb  stored  in  USTs.  EPA 


stated  in  1988.  and  the  Agency  reiterates 
here,  that  releases  from  both  used  chI 
USTs  and  other  petroleum  product  USTs 
can  be  prevented  through  the 
implementation  of  sound  management 
practices.  As  a  result,  the  Agency 
deternuned  that  used  oil  USTs  must 
comply  with  the  tank  upgrading, 
operation  and  maintenance,  corrosion 
protection,  corrective  action,  closure 
requirements,  and  financial 
responsibihty  requirements  promulgated 
for  other  petroleum  product  USTs.  EPA 
believes  that  the  subtiUe  I  standards  are 
sufficient  to  protect  human  health  and 
the  environment  from  potential  releases 
of  used  oil  from  underground  storage 
tanks  (see  Table  VIII.F.2).  EPA  believes 
it  is  f^o  important  to  continue  to 
regulate  used  oils  that  are  stored  in 
underground  tanks  under  the  subtitle  I 
regulations  to  avoid  confusion  on  the 
part  of  the  regulated  community  and  to 
avoid  dual  enforcement  and  compliance 
monitoring  responsibilities  at  the  same 
generator  or  facility  site. 

Although  not  all  underground  tanks 
are  currently  regulated  under  subtitle  I 
(i.e.,  those  with  a  capacity  of  less  than 
110  gallons  are  exempt),''  the  majority 
of  the  used  oil  tanks  that  are 
underground  are  currently  regulated 
under  the  RCRA  40  CFR  part  280 
regulations. 

It  was  not  cleariy  stated  in  the  final 
nrie  for  the  UST  technical  standards  (53 
FR  37062.  September  23, 1988)  whether 
EPA  intended  to  include  USTs 
containing  hazardous  used  oil  under  the 
part  280  regulations.  Although  the 
preamble  discussion  (53  FR  37112) 
indicates  that  all  used  oils  in  USTs  fall 
withki  Ae  purview  of  the  snbtide  I 
program,  5  280.10fb)  excludes  any  UST 
system  holding  hazardous  waste  listed 
or  identified  under  subtitle  C  from  part 
280  requirements.  At  this  time,  EPA 
wishes  to  clarify  that  all  USTs  of  a 
capacity  greater  than  110  gallons 
containing  used  oil  (regardless  of 
whether  the  used  oil  is  listed  or 
identified  as  hazardous  waste),  are 
regulated  under  40  CFR  part  280 
standards  lor  underground  storage 
tanka.  EPA  may  farther  clarify  this  point 
when  the  Agency  promulgates  section 
3014  used  oil  management  standards. 
Tbe  clarification  could  be  codified  in  the 
new  part  279.  or  in  40  CFR  280.10(b). 
Again,  the  Agency  is  making  this 

"The  A^ncy  choae  under  subtifle  I  to  regulate 
all  USTs  of  a  capacity  greater  than  110  gallons 
liecauM  llO-gattm  level  coinctdes  with  DOTa 
derimliao  for  nHninua  portable  tank  {or  the 
transportation  of  hazardous  materials.  In  the 
preamble  lo  the  final  UST  requirements  EPA  notes 
that  iMa  tnk  aize  ■■  prgfaably  beUw  ttte  smatleat 
petroteHn  task  loatiaelir  maaa  proiliicad  (27S 
gallons)  and  this  level  probably  only  excludes  amatl 
sumps  and  other  "atypical"  tanks. 


clarification  to  avoid  confusion  on  the 
part  of  the  regulated  cooHmmity  and 
avoid  the  athninwtrative  btwden  of 
having  two  regelating  agencies 
responsible  for  enforcement  and 
compliance  monitoring  at  a  single 
generator  site  or  facility. 

EPA  has  determined  that  since  it  is 
not  necessary  to  incorporate  the  part  280 
UST  standards  verbatim  into  the  section 
3014  used  ofl  management  standards 
regulations.  Therefore,  underground 
tanks  storing  used  oil  will  continue  to  be 
regulated  under  the  UST  program  (40 
CFR  part  280).  Nonetheless.  EPA 
proposes  to  clarify  that  compliance  with 
part  280  will  constitute  compliance  with 
section  3014.  and  that  part  280  may  be 
co-enforced  against  used  oil  USTs  under 
both  RCRA  section  3008  and  RCRA 
section  9006.  EPA  believes  that  a 
compliance  with  the  UST  requirements 
for  the  storage  of  used  oil  in 
underground  storage  tanks  would  be 
adequate  to  receive  the  CERCLA 
liability  exemptioa  available  to  service 
station  dealers  as  defined  in  CERCLA 
section  114(c).  (See  further  discussion  at 
the  CERCLA  section  114(c)  requirements 
in  IX.fi.2.b  of  the  notice.)  EPA  requests 
coiiunent  on  whether  the  compliance 
with  the  UST  requirements  would  be 
adequate  to  activate  the  applicability  of 
CERCLA  Hability  exemption.  Furtiier, 
EPA  believes  it  is  important  to  minimize 
disroptioB  in  the  current  UST  prograo. 
and  section  3014  standards  wtxild  be 
duplicative  of  those  promulgated  as  part 
280  requirements.  Comments  are 
requested  on  the  proposal  to  continue  to 
regulate  the  storage  of  used  oil  stored  in 
underground  tsmks  under  40  CFR  part 
280. 

Under  the  federal  UST  program,  states 
have  the  authority  to  impiement  and 
enforce  the  UST  regulations.  In  some 
states  used  orl  is  a  state-listed 
hazardous  waste,  while  in  other  states 
uvedotl  is  regulated  as  a  "special 
waste".  EPA  has  no  knowledge  of  (a) 
how  ttiese  states  apply  the  part  280  UST 
requirements  to  underground  tanks  used 
for  the  storage  of  used  oil,  or  (b)  whether 
the  part  264.  subpart  J  requirements  are 
implemented  and  enforced  for  these 
underground  tanks.  EPA  requests 
comment  on  this  issue  from  states  with 
used  oil  regulations.  EPA  also  wants  to 
know  what  difficulties  may  be 
encountered  in  the  states  that  regulate 
used  oil  but  do  not  enforce  the  part  280 
UST  retjutrements  for  underground  used 
oil  storage  tanks. 

7.  ApplicabiUty  cf  SPCC  Requirements 

In  1965,  EPA  proposed  to  require  «sed 
oil  haadlecs  who  vtere  otherwise  subject 
to  the  Spill  Prevention,  Control  and 
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Countermeasure  requirements  (SPCC) 
also  to  comply  with  the  proposed 
section  3014  used  oil  management 
standards  (50  FR  49245).  Since  1985,  EPA 
has  further  evaluated  the  SPCC 
regulations  as  they  apply  to  used  oil 
storage  tanks,  and  the  Agency  reiterates 
here  that  the  SPCC  requirements  would 
continue  to  apply  to  facilities  meeting 
the  SPCC  applicability  criteria,  in 
addition  to  the  section  3014  management 
standards.  SPCC  requirements  apply  to 
owners  or  operators  of  non- 
transportation-related  onshore  and 
offshore  facilities  engaged  in  drilling, 
producing,  gathering,  storing,  processing, 
refining,  transferring,  distributing,  or 
consuming  oil  and  oil  products,  and 
which,  due  to  their  location,  could 
reasonably  be  expected  to  discharge  oil 
in  harmful  quantities  into  or  upon  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines  (40  CFR  112.1(b)). 
More  specifically,  part  112  applies  to 
facilities  with  underground  storage 
capacity  greater  than  42,000  gallons  and 
aboveground  storage  capacity  greater 
than  1,320  gallons  of  oil. 

EPA  is  currently  developing  revisions 
to  the  Federal  SPCC  requirements 
pursuant  to  the  Oil  Pollution  Act  of  1990, 
enacted  in  response  to  the  1988  Ashland 
oil  spill.  In  addition,  a  number  of  states 


(e.g.,  ME,  NY,  NJ,  PL)  have  programs 
similar  to  the  SPCC  program  while  some 
others  (e.g.,  OR,  AL.  WA)  are  developing 
similar  regulations.  EPA  believes  that 
many  of  the  large  used  oil  handlers  are 
already  in  compliance  with  the  SPCC 
regulations.  These  used  oil  handlers 
currently  maintain  approved  SPCC 
plans  and  are  equipped  to  execute 
specific  requirements  in  the  plan  if  used 
oil  is  discharged  in  harmful  quantities, 
as  defined  in  40  CFR  part  110.  EPA  is 
considering  requiring  used  oil  handlers 
who  are  subject  to  SPCC  standards  to 
comply  with  both  the  SPCC 
requirements  and  the  used  oil 
management  standards  since  the  focus 
of  both  sets  of  requirements,  although 
related,  is  different. 

The  section  3014  standards  discussed 
in  today's  notice  cover  routine  operating 
practices  rather  than  the  response  and 
countermeasure  activities  required  by 
the  SPCC  regulations.  Some  of  the 
differences  between  the  SPCC 
requirements  and  the  aboveground 
storage  tank  requirements  under 
consideration  for  used  oil  handlers  as 
discussed  in  this  notice  are  the 
following: 

•  Today's  requirements  would  be 
promulgated  under  RCRA  rather  than 
the  Clean  Water  Act  authority, 


•  The  tank  standards  and  the 
associated  inspection  and  cleanup 
requirements  that  are  under 
consideration  would  cover  a  wide 
variety  of  tank  sizes  and  visible 
releases,  leaks,  or  drips.  The  SPCC 
program,  on  the  other  hand,  primarily 
covers  large  size  tanks  and  the 
associated  spills  that  could  reach 
navigable  waters,  and 

•  The  basic  requirements  to  be 
promulgated  for  aboveground  tanks 
used  to  store  used  oil  would  focus  on 
routine  inspections  and  cleanup  of 
spills.  The  SPCC  requirements  identify 
additional  containment  and 
countermeasure  guidehnes  such  as 
secondary  containment  (curbing  and 
diking),  monitoring  controls,  integrity 
testing  and  certification,  and  corrosion 
protection. 

Table  VIlI.F.l.  summarizes  in  detail 
the  requirements  of  40  CFR  112.7  and  40 
CFR  264.193  and  265.193.  The  SPCC 
requirements  must  be  implemented  in 
the  event  of  a  spill  or  a  massive  release 
of  oils  to  navigable  waters,  while 
RCRA's  aboveground  storage  tank 
regulations  address  standards  for 
operating,  maintaining,  and  closing 
tanks  used  to  store  hazardous  wastes. 


Table  VIlI.F.l.— Comparison  of  SPCC  Requirements  and  Subtitle  C  Tank  Requirements 


Auttiority  .... 
Ot)jectives. 


ApplicatMlity.. 


CondHions. 


SPCC  requirefnents 


The  Clean  Water  Act  and  tt)e  Oil  Pollution  Control  Act  auttKxizes  EPA 
to  regulate  activittes  that  may  harm  navigable  surface  waters. 

The  SPCC  requirements  in  40  CFR  part  112  are  designed  to  protect 

surface  water  from  oil  contamination. 
Each  facility  must  keep  tt>e  SPCC  plan  on  file  to  t>e  implemented  in 

response  to  a  spill  or  leak  that  threatens  to  contaminate  navigable 

waters. 


Norvlransportation-related  onshore  and  off-shore  facilities  erKiaged  in 
drilling,  producing,  gathering,  storing,  processing,  refining,  transfer- 
ring, distributing,  or  consuming  oil  and  oil  products  which,  due  to 
tfieir  kx^tion,  could  potentially  discharge  oil  into  or  upon  navigable 
U.S.  waters  or  adjoirting  shorelines. 

Facilites  with  underground  storage  capacity  less  tfian  or  equal  to 
42,000  galtons  and  aboveground  capacity  less  ttun  or  equal  to 
1 ,320  gallons,  provkJed  no  single  container  has  a  capacity  in  excess 
of  660  gallons. 

Must  develop  and  maintain  a  Spill  Preventnn  Control  and  Counter- 
measure  Plan  for  oil  spills,  wtvch  includes:  appropriate  containcDent 
or  divertsionary  structures  to  prevent  discharged  oil  from  reaching 
navigable  surface  waters. 

Provkles  alternative  minimum  containment  systems  tttat  shouU  t>e 
used,  rattier  tfian  requiring  specific  management  standards.  Contairv 
merit  options  for  onshore  facilities  include:  dikes,  berms  or  retainir>g 
walls;  curt)ing:  culverting,  gutters  or  drainage  systems;  weirs,  booms 
or  other  baniers;  spill  diversion  ponds;  retentx3n  ponds;  artd  sort)ent 
materials.  Optk>ns  for  off-shore  facilities  Include:  curblrfg,  drip  pan; 
and  sumps  and  collection  systems. 


Subtitle  tank  requirements 


The  Resource  Conswvatkxi  and  Recovery  Act  auttKXizes  EPA  to 

devekjp  management  standards  ttut  are  protective  of  ffuman  health 

and  Ihfl  environment 
RCRA  requirements  in  40  CFR  parts  264  and  265.  subpart  J  are 

appl«able  to  tanks  storing  or  treating  hazardous  waste  and  are 

designed  to  prevent  ground-water  contamination  and  ottier  releases 

to  ttie  environment. 
Each  faality  nxwt  comply  with  minimum  management  standards  lor  the 

containment  and  detectkin  of  hazardous  wastes  or  constituents  to 

prevent  leaks  and  spills. 
Owr>ers  or  operators  of  facilities  that  use  tank  systems  for  treating  or 

storing  hazardous  waste. 


Assess  tfie  integrity  ot  existing  tanks.  It  leaking  remove  from  service. 

empty,  stop  ftow,  contain  visible  releases,  certrty  repair  if  applic«>ble, 

and  report  releases  to  the  environnr>ent. 
Perform  daily  inspections  of  the  tank  system  including:  Monitoring  leak 

detection  equipment,  secondary  containment  system,  and  external 

area,  and  docun>enting  the  inspection. 
Secondary  containnf>ent  must  tie  provided,  arxJ  must:  Prevent  migra- 

tion;  detect  and  coiled  wastes  or  accumulated  liqukte  until  removal; 

meet  an  design  requirements;  include  at  least  an  external  liner  or 

dout>le  trailed  tank  or  vault  or  an  equivalent  device;  and  meet  all 

minimum  management  standards. 
An  external  liner  or  vault  system  must  be  designed  to  contain  100 

percent  of  tfie  capacity  of  the  largest  tank  witlun  its  txxjndary. 

Double  walled  tanks  must  be  capable  of  containing  any  release  from 

ttte  inner  tank. 
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Table 


Eniorcemeat. 


VW.F.1  .—Comparison  of  SPOC  neouiREMEMTS  and  Sobtjtle  C  Tank  ReomREMENTS— Conttnued 


SPCC  raquraments 


Fail  jw  to  prapora 


ginons 


to  prapora  a  SPCC  plan,  *aport  dtKtmigB*  of  over  1/100 

of  oil,  or  revise  a  Plan  as  refund  ia  puniahabte  by  a  civil 

p^rtalty  of  not  mora  than  $5,000  per  day  of  wialatiorL  Faikira  to 

a  Plan  may  reault  in  tt>e  discharge  of  oil  to  navioabie 

,  which  ia  prohiMed  tinder  section  1  tO. 


Subtitle  tank  i  ei|uli  en  lai  its 


In  order  tor  a  facility  to  operate,  M  must  mevt  the  mintmum  manage- 
meni  standard.  Complance  is  mandatory  and  fadWies  are  subject  to 
strict  aniorcemeni  pennldes  tor  wiolatiow  of  aublMe  C  prowstons. 


EPA  is  consideru  g  requiring  the 
SPCC-recommendec  secondary 
containment  option^  for  controlling 
releases  aod  spills  of  used  oil  from 
aboveground  storage  tanks  at  used  oil 
recycling  facilities.^A  believes  that 
the  majority  of  these  facilities  that  store 
used  oU  in  abovegntund  tanks  currently 
have  these  areas  de  signed  and 
constructed  in  a  ma  oner  that  would 
meet  the  SPCC  guiclelines.*»  Figure 


VnLF.l  iUustrates  seixmdary 
containment  options  that  are  available 
under  RCRA  subtitle  C  and  under  the 
SPCC  regulations.  As  shown  in  the 
Figure,  berras,  dikes,  or  retaining  walls 
along  with  an  oil-impervious  floor 
appears  to  be  protective  against  sudden 
releases  or  accidental  spills  to  contain 


**  The  cost  calculation!  presented  in  section  K  af 
today's  notice  are  based  in  the  assumption  that  the 
majority  of  used  oil  racyding  facilities  would 
curreotty  be  in  compUanc  s  with  the  SPOC 


\ 


991 


tequiremeats  (even  those  not  close  to  navigable 
waterways)  and  those  that  would  not  be  in 
compliance  %»ould  be  required  to  comply  with  the 
SPCC  secondary  conlainment  requirements,  since 
EPA  may  consider  these  standards  as  acceptable 
section  3014  used  oil  management  standards  for 
abovegreuad  »t»»n{i!  tanks. 


used  oil  and  to  avoid  tignifkant 
contamination  of  nearby  sorfece  and 
ground  water  resouroes.  EPA  requests 
comments  on  die  asstmiption  that  the 
Buiority  of  used  oil  facilities  are 
currently  in  compliance  with  the  SPCC 
aboveground  tank  requirements.  EPA 
also  requests  comments  on  the 
adequacy  of  the  SPCC  secondary 
contairanent  requirements  for 
controlling  used  oil  releases,  and  on  the 
type  of  material  that  can  be  used  to 
make  storage  area  floors  impervious  to 
used  oil. 

BNUNQ  CODE  WBO-SS-a 


Rgure  VIII.  F.  1  Secondary  Containment  Options 


SUBTITLE  C 


EXTERNAL  LINER 


VAULT 


DOUBLE-WALLED  TANK 


BnuNO  cooe  wM-<o-e 


Quick  Drain 


Spill  Prevention  Containment 
and  Counter-Measures  (SPCCV 


Impervious  to  Oil 


Manual  Valve 


To  Storm  Sewer 

■n IT 

DIKES.  BERMS,  OR  RETAINING  WALLS 

(Quick  Drain  l«  typically  used  for  off-shore  facilities, 
urban  facilities,  loading  and  unloading) 

•EPA  is  developing  a  proposal  that  would  strengthen 
the  8PCC  guidelines  as  required  under  the  OH 
Poilutlon  Act  of  1990  enacted  following  the 
AsMand  Oil  Spill  of  1988. 


p 


I 


JMI 


48046 


F^ie 


iral  Register  /  Vol.  56,  No.  184  /  Monday.  September  23.  1991  /  Proposed  Rules 


As  a  result  of  the  Oil  Pollution  Act 
(OPA)  of  1990,  HPA  is  developing  a 
proposed  rule  th  at  would  strengthen  the 
existing  40  CFR  part  112  requirements 
additional 
linment,  and  control 
tC-regulated  facilities, 
publish  the  proposed 


and  would  requi 
prevention,  contj 
measures  at  SF 
EPA  expects  to  | 


rule  before  the  end  of  the  year.  The 


OPA-mandated 


requirements,  when 


promulgated,  wculd  be  independently 


applicable  to  used  oil  facilities  that  store 
used  oil  in  aboveground  tanks  and  are 
located  near  navigable  waterways  (i.e., 
meet  the  applicable  definition  of  a 
SPCC-regulated  facility). 

8.  Accumulation  Limit  for  Used  Oil 
Storage 

Table  VIII.F.2.  summarizes  the  main 
components  of  the  storage  requirements 
for  all  regulated  used  oil  handlers  that 


are  discussed  in  today's  notice,  EPA 
believes  that  the  storage  requirements 
discussed  in  this  notice  are  adequate  to 
provide  a  level  of  protection  necessary 
to  minimize  risks  associated  with  used 
oil  leaks  and  releases  that  may  occur 
during  storage  at  generator  sites, 
transfer  facilities,  and  used  oil  recycling 
facilities  including  used  oil  burners. 


Table  VIII.F.2.— Proposed  Container  and  Tank  Storage  Standards  for  Used  Oil 


ContaiTMr  storage 


G«neralore  and  burners. 
S265.171  (condition  bf  containers),  $265,173  (management  of  corv 

tainers),  {265174;  (inspections).  $265176  (special  requirements 

for  ignitatXe  wasted  and  i  262  31  (labeling). 

Accumulation  penod  Imrted  to  90  days 

I  Transporters 

i  30  days:  40  CFR  2«2.30  Packaging  Standards:  DOT  packaging  and 

transport  requirem*its  in  49  CFR  parts  173,  178,  and  179. 

$30  days:  40  CFR  2^5  Supbart  1 „ 

I       Recycling  facilities 

40  CFR  part  264  sub^  I _ 

Essamialy  same  as  lor  generators,  plus  S  264.177  (container/waste 

compaBbiWy  requ<r«ments)  and  $  264.175  (containment).. 
May  limit  accumutaljon  period  to  35  days  in  lieu  of  secondary 

containment 


to  90  days  (same 
generators).  EPA 


Aboveground  tank  storage 


Labeling;  $265,194  (freeboard  and  overflow  controls),  $265,195 
(daily  inspections),  $265  196  (response  to  leaks),  and  $265,197 
(closure  requirements).. 

AccumulatKxi  penod  limited  to  180  days. 


Part  265,  Subpart  J  (ntirKis  secondary  containment) 

Must  ship  used  oM  from  generator  to  recycling  facility  <nWtm  35  days 
of  pKkup. 

Part  264,  subpart  J. 

Subject  to  speculative  accumulation  provisions  defined  at  40  CFR 
261.1(c)(e).. 


Underground  tank 
storage 


40  CFR  part  280. 


40  CFR  part  280. 


40  CFR  part  280. 


In  the  1985  pro  posed  rule,  EPA 
proposed  the  accumulation  period  for 
used  oil  at  reguli  ted  generator  sites  " 
as  for  hazardous  waste 
I  received  many 
comments  requesting  a  longer 
accimiulation  period  for  used  oil 
generators.  Conunenters  said  that  a 
longer  accumulalion  period  is  needed  to 
allow  for  sufficiant  quantities  of  used  oil 
to  be  accumulated  to  meet  transporter 
minimum  pickup]  requirements  (e.g., 
some  transporters  will  only  pickup  after 
the  generator's  storage  tank  or  container 
is  full)  or  to  alloii^  for  fluctuating  market 
conditions  and  seasonal  changes  in  the 
demand  for  the  i^ed  oil.  EPA  is 
therefore  considering  limiting  the 
accumulation  period  for  used  oil 
generators  to  Isp  days.  EPA  believes 
that  a  180-day  a(icumulation  period  will 
provide  an  adequate  amount  of  time  for 
used  oil  generators  to  collect  and 
accumulate  sufficient  quantities  of  used 
oil  to  meet  any  restrictions  on  minimum 
collection  quantifies  imposed  by  used  oil 
transporters  (i.e.;  some  transporters  may 
require  that  the  generator  accumulate  a 
minimum  quantii  y  of  used  oil  prior  to 
collection  or  maj  set  a  fixed  price  for 
picking  up  a  shipment  of  used  oil  on  a 


"  EPA  is  considerijig  regulating  only  used  oil 
generators  that  store  ssed  oil  in  underground  tanks 
or  have  a  total  abovetround  capacity  greater  than 
1.320  gallons. 


minimum  quantity)  and  will  provide  a 
suflicient  amount  of  time  to  account  for 
seasonal  variations  in  used  oil  markets. 
If  a  used  oil  generator  accumulates  used 
oil  on-site  for  a  period  exceeding  180 
days,  the  generator  becomes  subject  to 
the  permit-by-rule  requirements 
proposed  for  used  oil  storage  in  tanks 
and  containers  at  recycling  facilities. 

EPA  is  not  proposing  a  specific 
limitation  on  the  accumulation  of  used 
oils  stored  at  transfer  facilities  that  are 
in  compliance  with  the  permit-by-rule 
provisions  as  proposed  in  1985. 
However,  EPA  may  require  transporters 
to  deliver  a  shipment  of  used  oil  to  a 
recycling  facility  within  35  days  of 
accepting  the  shipment  from  the 
generator.  If  the  transporter  fails  to 
deliver  a  shipment  of  used  oil  to  a 
recycler  within  35  days  of  its  pickup, 
then  he  may  be  required  to  submit  an 
exception  report  (see  discussion  in 
section  IX.C.4  of  today's  notice).  In 
addition,  thirty-five  days  may  be 
allowed  for  storage  and/or  transport  of 
the  used  oil  from  the  generator  to  the 
recycler.  A  35-day  limit  on  used  oil 
storage  will  ensure  against  over 
accumulation  of  used  oil  at  transfer 
facilities,  decrease  the  likelihood  of 
releases  of  used  oil  to  the  environment, 
and  will  provide  used  oil  generators 
with  a  level  of  assurance  that  their  used 
oil  is  reaching  a  recycling  facility  in  a 


timely  manner.  Storage  of  used  oil  for  a 
period  longer  than  35  days  at  a  transfer 
facility  may  require  secondary 
containment  for  tanks  and  containers  as 
discussed  for  used  oil  recycling  facilities 
(see  discussion  in  IX.D.1  of  today's 
notice). 

EPA  is  not  proposing  to  limit  the 
storage  of  used  oil  at  used  oil  recycling 
facilities  and  used  oil  burners  that  are  in 
compliance  with  the  permit-by-rule 
provisions  (as  proposed  in  1985)  beyond 
the  current  speculative  acciunulation 
provision  of  40  CFR  261.1(c)(8)  that  is 
applicable  to  all  solid  waste  recycling 
facilities.*" 

EPA  requests  comments  on  a  180-day 
accumulation  period  for  used  oil 
generators.  EPA  also  requests  comment 
on  the  proposed  35-day  limit  on  the 
shipment  period  for  used  oil 
transporters. 


*<>  40  CFR  261.1(c)(8)  dennei  a  materia!  as  being 
accumulated  speculatively  when  it  is  accumulated 
before  being  recycled.  A  material  is  not 
accumulated  speculatively,  however,  if  the  person 
accumulating  it  can  show  that  the  material  is 
potentially  recyclable  and  that,  during  the  calendar 
year,  the  amount  of  material  that  is  recycled,  or  sent 
off-site  for  recycling,  equals  at  least  75%  by  weight 
or  volume  of  the  amount  of  that  material 
accumulated  at  the  beginning  of  the  period. 
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IX.  Other  Specific  FbcM  I  MMageaMrt 
Standards 

The  standards  and  alternatives  that 
EPA  is  oonsideriag  for  the  Hrtt  phase  of 
the  contemplated  phased  approach 
include  some  of  tiiioee  proposed  in  1985 
and  some  new  teqtiireaients  that  EPA 
may  deem  to  be  necessary  in  light  of  the 
analysis  of  used  oil  characterizatioa 
data,  review  of  (he  1985  proposed 
managenent  standaids  and  public 
comments  specific  to  the  1985  proposal 
and  the  promd^tion  of  other  EPA 
regulations,  particularly  the 
underground  storage  tank  [UST) 
regulations.  The  management  standards 
proposed  in  1985  applied  to  all  used  oils; 
as  discussed  above,  EPA  is  considering 
options  that  may  apply  the  Phase  I 
standards  to  all  recycled  used  oils  or 
only  to  used  oils  d>at  are  determined  to 
be  hazardous.  Conwienters  are  asked  to 
clarify  wrhether  they  believe  the 
standards  discussed  below  should  apply 
to  all  used  oils  or  only  to  a  subset  of  the 
universe. 

EPA  solicits  comraects  on  the  specific 
management  practices  and  alternatives 
discussed  in  greater  detail  below.  The 
reader  should  note  that  requirements 
proposed  in  1985  but  not  discussed  in 
this  notice  remain  under  active 
consideration.  A  table  listing  each 
proposed  regulatory  provision  and  its 
status  as  of  today's  notice  (whether  the 
same  as  the  proposal  modified  from  the 
proposal,  or  a  new  provision]  is 
provided  in  appendix  A  of  today's 
notice.  The  taWe  in  appendix  A  is  an 
easy-reference  guide  that  summarizes 
the  relatimtship  between  the 
requirements  proposed  in  today's  notice 
and  the  management  standards 
proposed  in  1985. 

A.  Applicability 

1.  Rebuttable  P^e*«a^ltion 

EPA  is  considering  appl3ring  the 
rebuttable  presumption  for  used  oil  fuels 
(S  266.40(c))  to  all  used  oils.  Tlie 
application  of  the  1,000  ppm  halogen 
limit  helps  ensure  that  used  oil  has  not 
been  mixed  with  hazardous  waste  (see 
discussion  in  VIII.F.2  of  today's  notice). 

2.  Mixtures  of  Used  Oil  and  Absorbent 
Materials 

As  discussed  above,  absorbent 
materials  (e.g.,  sawdust,  kitty  litter, 
baled  hay,  absorbent  socks,  rags  and 
wipers,  and  sorptive  minerals]  are  often 
used  in  the  cleanup  of  small  releases 
and  leaks.  Mixing  TC  hazardous  used  oil 
with  absorbent  materials  for  the  sole 
purpose  of  evading  RCRA  regulation 
will  be  considered  to  be  impermissible 
dilution  under  the  land  disposal 
restrictions,  once  treatment  standards 


have  been  set  fcr  the  TC  wastes  (40  CFR 
2e8.3(a)). 

The  Asency  it  interested  In  knowing 
whether  (a)  toed  oil  can  be  drained  or 
separated  from  a  saturated  mixture  of 
absorbent  material  or  (b)  vdiether  a 
mixture  of  used  oil  and  absoii>ents  can 
be  safdy  burned.  In  addttioa.  EPA 
reqaeata  infbnaation  on  whether  the 
used  oil  recovered  from  such  mixtures 
can  be  recycled.  Recently,  EPA  received 
inbxmation  from  an  entrepreneur 
indicating  that  a  procedure  for 
recovering  used  oil  from  used  oii- 
contaminated  materials  or  mixtures  of 
used  oil  and  odwr  solid  waste  has  been 
developed  and  a  patent  application  is 
being  prooesaed.  Based  on  this 
information.  Q>A  is  considering 
requiring  used  oil  handlers  that  mix 
used  oils  with  absorbents  to  comply 
with  RCRA  section  3014  management 
standards  when  the  used  oil  recovered 
from  Biixtores  is  recycled.  Other 
mixtures  are  discussed  in  the  section  on 
mixtures  in  the  listing  portion  of  this 
notice. 

Any  disposal  of  mixtiires  of  used  oil 
and  absorbents  may  have  to  be  done  in 
aocordanoe  with  the  final  disposal 
standards  chosen  from  the  options 
discussed  in  this  notice.  The  spent 
absorbent  materials  would  have  to  be 
managed  as  any  other  solid  waste.  If  the 
material  is  mixed  with  a  listed 
hazardoos  waste  or  if  the  mixture 
exhibits  one  of  the  hazardous  waste 
characteristics,  it  is  subject  to  subtitle  C 
management  (treatment  and  disposal) 
requirement*. 

EPA  reqiiesta  oomment  on  dieee 
requirements  for  recycling  used  oil 
recovered  from  mixtares. 

S-jtenlamation  of  Used  Oils  Containing 
CFCa 

EPA  recently  published  an  interim 
final  rule  exempting  from  the  Toxicity 
Characteristic  (TC)  chiorofluorocarbon 
(CFC)  refrigerants  that  are  reclaimed 
(see  discussioa  in  56  FR  5910,  February 
13, 1991).  lids  exdasion  was  provided 
after  EPA  received  information 
indicating  that  application  of  tlie  TC 
may  promote  venting,  rather  titan 
recycling,  of  the  CPCs,  which  are  ozone- 
depleting  substances,  EPA  has  received 
additional  iafoimation  indicating  that 
lubricating  oils  in  refrigeration  units 
often  contain  CFCs.  EPA  is  currentiy 
considering  two  options  for  the 
regulation  of  used  oils  containing  CFCs 
that  are  to  be  reclaimed  at  CFC- 
reclaiming  facilities.  The  first  option  is 
to  regulate  the  used  oil  as  generated 
(and  incidentally  contaminated  with 
CFCs]  under  the  section  3014 
management  standards.  This  option 
does  not  provide  any  special  exclusion 


or  exemption  for  used  oib  containing 
CFCs.  The  second  option  is  to  apply 
section  9014  standards  to  the  used  oil 
only  after  the  CFCs  have  been 
reclaimed.  This  option  may  allow  CFC 
reclamation  facilities  to  continue  their 
operations  without  becoming  subject  to 
additional  regulation,  except  for  ttie 
used  oil  generator  standards  for 
accumulation  of  the  "deaned"  used  oil 
prior  to  shipment  off-site  for  used  oil 
reqrding.  EPA  believes  this  option  will 
encourage  the  reclamation  of  (TCs, 
preventing  further  releases  into  the 
atmosphere.  EPA  requests  comments  on 
the  options  presented  for  used  oils  from 
which  CFCs  can  be  reclaimed. 

EPA  is  aware  of  a  research  and 
development  effort  underway  to 
formulate  CFC  substitutes  for 
refrigeration  units.  EPA  believes  that 
used  oils  collected  from  refrigeration 
units  need  to  be  managed  in  an 
environmentally  sound  manner.  EPA 
requests  comments  on  the  types  and 
quantities  of  used  oils  that  may  be 
associated  with  refrigeration  units  that 
contain  CFC  substitutes  in  the  future. 

The  lubricating  oils  generated  while 
servicing  Heating,  Ventilation,  and  Air 
Conditioning  (HVAC)  systems  are 
covered  under  today's  notice  as  well. 
EPA  believes  that  some  of  these  oils  are 
likely  to  be  processed  to  reclaim  CFCs 
and  following  the  CFC  recovery  they  are 
recycled  as  burner  fuel  In  the  case  of 
lubricating  oils  generated  when 
servicing  refrigeration  units  located  at 
small  commercial  establishments  and 
homes,  the  used  lubricating  oils  are 
drained  from  refrigeratioo  units  by  the 
service  company  staff  and  the  servicing 
establishment,  therefore,  is  the 
generator  of  the  used  oil.  PoUowing  the 
collection  of  the  used  oil  the  servidag 
establishment,  as  a  generator  of  used 
oil.  must  comply  with  all  applicable 
standards  when  the  used  oil 
management  standards  are  promulgated. 
EPA  solicits  comment  on  whether 
HVAC  trudcs  carry  sufficient  quantities 
of  used  oils  that  may  be  mixed  with 
CFCs  that  the  trucks  should  be  regulated 
as  used  oil  containers  or  whether  EPA 
should  only  regulate  the  used  oil  after 
the  CFCs  (or  CFC  substitutes)  are 
reclaimed  from  the  mixture. 

4.  Oil/Water  Mbchires 

In  1985,  EPA  proposed  to  exempt  oily 
wastewaters  containing  de  minimis 
losses  of  used  oils  from  the  mixture  rule 
(50  FR  49269].  EPA  is  still  considering 
excluding  such  mixtures  from  the 
mixture  rule  and  the  section  3014 
management  standards. 

EPA  is  aware,  however,  that  bilge 
waters  generated  on  ships  may  contain 
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significant  quantifies  of  oil  and 
hazardous  constituents.  EPA  is, 
therefore,  considering  applying  section 
3014  management  standards  to  bilge 
waters  prior  to  dii  charge  to  a  publicly- 
owned  treatment  vorks  (POTW).  EPA  is 
also  considering  a  n  exemption  for  bilge 
waters  that  have  |een  treated  in  an  oil/ 
water  separator.  Under  MARPOL  73/78 
provisions,  ocean-  going  ships  are 
required  to  maintc  in  oil/water 
separators  on  boa  rd.  Under  this  scheme, 
bilge  water  upstream  of  an  oil/ water 
separator  may  be  lubject  to  section 
3014;  bilge  water  (  ownstream  may  be 
exempt.  The  oil  recovered  in  the  oil/ 
water  separator  nr  ay  be  subject  to 
section  3014  stand  ards.  The  generator  of 
the  bilge  water  mi  y  also  be  allowed  to 
demonstrate  that  I  he  quantity  of  oil  in 
the  bilge  is  insigni  icant  and  that  the  oil 
cannot  be  practici  bly  separated.  The 
Agency  requests  c  omments  on  the 
regulation  of  bilge  waters  containing 
used  oil.  In  additic  n,  the  Agency 
requests  analytica  I  data  on  the 
composition  of  bil  ;e  waters. 

EPA  is  also  awa  re  of  certain 
petroleum  reHneri  >s  that  manage  used 
oil/water  mixturei  on-site  prior  to  the 
disposal/treatment  of  the  water  portion 
of  the  mixture  in  v  astewater  treatment 
plants.  EPA's  undi  rstanding  of  the 
treatment  of  used  jil/water  mixtures  is 
as  follows:  The  miicture  is  passed 
through  an  oil/wa  er  separator  to 
remove  oil.  The  "oil-free"  water  is  then 
sent  to  a  wastewa  er  treatment  system 
for  further  treatme  nt  prior  to  its 
discharge.  The  use  d  oil  that  is  recovered 
and  the  used  oil/w  ater  mixture 
upstream  of  an  oil  'water  separator  may 
be  subject  to  secti  )n  3014  management 
standards.  The  ref  nery.  in  this  case, 
may  demonstrate  hat  the  quantities  of 
used  oil  in  the  mix  ture  are  such  that  oil 
is  not  recoverable  land  hence  adequately 
treated  and  discharged  at  the  on-site 
wastewater  treatment  facility.  EPA 

on  the  used  oil/water 
)y  petroleum 


requests  comment 
mixtures  handled 


refineries,  on  othe  used  oil/petroleum 
handling  facilities  and  on  the  oil 
content  of  used  oi  /water  mixtures. 

5.  Used  Oil  Filters 


As  explained  a 
section.  EPA  is  ci 


hove  i 


in  the  listing 
o^sidering  exempting 


from  regulation  as  a  hazardous  waste 
under  S  261.4(b),  used  oil  filters 
containing  a  listed  used  oil  that  have 
been  drained  and  crushed  (see  section 
V.C).  EPA  is  not  proposing  to  regulate 
the  act  of  draining  and  crushing  oil 
filters.  However,  the  used  oil  drained 
from  the  filters  will  be  fubject  to  the 
section  3014  management  standards.  If  a 
drained  filter  casing  exhibiting  a 
hazardous  waste  characteristic  is  sent 
for  scrap  metal  reclamation,  it  is  exempt 
from  regulation,  per  §  261.6(a)(3)(iv). 
Drained  or  crushed  filters  that  are  not 
recycled  can  only  be  disposed  of  in 
landfills  that  are  in  compliance  with 
state  regulations  governing  solid  waste 
landfills.  The  generator  of  the  used 
filters  must  demonstrate  that  the 
drained  and/or  crushed  filters  do  not 
exhibit  the  toxicity  characteristic  (using 
generator  knowledge  or  filter  analysis 
data).  Used  filters  not  going  for  recycling 
that  exhibit  the  TC  must  be  handled  as 
hazardous  wastes. 

6.  Used  Oil  Used  as  a  Fuel  in 
Incinerators  and  Municipal  Solid  Waste 
Combustors 

Currently,  the  management  or  burning 
of  any  material  or  solid  waste  in  a  unit 
meeting  the  definition  of  an  incinerator 
in  40  CFR  260.10  is  not  considered  to  be 
recycling.  Also,  hazardous  wastes, 
including  hazardous  used  oils,  destined 
for  incineration  (not  burning  for  energy 
recovery)  must  go  to  a  permitted  facility 
meeting  the  requirements  of  40  CFR  part 
264  subpart  O.  Materials  and  solid 
wastes  that  are  not  hazardous  wastes 
can  be  burned  in  any  solid  waste 
combustor  or  incinerator  that  is  in 
compliance  with  the  municipal 
combustor  standards. 

EPA  is  considering  allowing  the  use  of 
used  oil  to  enhance  the  combustion  of 
either  hazardous  wastes  in  a  permitted 
hazardous  waste  incinerator  or  of 
municipal  waste  in  a  municipal  waste 
combustor.  EPA  may  allow  this  use  of 
used  oil  (whether  it  is  determined  to  be 
hazardous  or  not)  to  be  considered 
recycling  [i.e.,  a  form  of  burning  for 
energy  recovery)  and  therefore  be 
subject  to  the  proposed  section  3014 
tracking  and  storage  standards,  rather 
than  the  hazardous  waste  manifesting 
and  storage  requirements.  EPA  requests 


comments  on  whether  used  oil  sent  to  a 
permitted  hazardous  waste  incinerator 
to  enhance  combustion  should  be 
subject  to  the  hazardous  waste  storage 
and  manifesting  requirements  or  subject 
to  the  proposed  section  3014 
requirements.  EPA  also  requests 
comments  on  whether  or  not  the  Agency 
should  permit  the  burning  of  used  oils 
that  may  be  listed  or  used  oils  that 
exhibit  one  or  more  of  the  hazardous 
waste  characteristics  in  municipal  waste 
combustors  to  enhance  combustion. 
Also,  if  the  Agency  determines  that  this 
practice  is  indeed  a  form  of  recycling, 
the  Agency  requests  comments  on 
whether  the  used  oil  should  be  subject 
to  the  proposed  section  3014  used  oil 
tracking  and  storage  standards.  The 
Agency  believes  that  the  section  3014 
standards  may  provide  an  adequate 
level  of  protection  in  this  case  because 
the  used  oil  would  be  transported  and 
stored  prior  to  recycling,  much  as  it 
would  be  at  a  recycling  facility  that 
would  be  subject  only  to  section  3014 
and  permit-by-rule  standards. 

EPA  requests  comment  on  the  use  of 
used  oil  as  a  fuel  to  enhance  waste 
combustion  at  permitted  hazardous 
waste  incinerators  and  the  regulation  of 
this  activity  as  a  form  of  recycling, 
subject  to  the  section  3014  standards. 

B.  Generator  Requirements 

Table  IX.B.l.  provides  a  brief 
summary  of  the  proposed  used  oil 
generator  requirements  under  the 
heading  "all  generators",  that  EPA  is 
considering  adopting  under  Phase  I  of 
the  used  oil  management  standards. 
Table  IX.B.l.  also  compares  the 
requirements  that  the  Agency  is  now 
considering  with  those  proposed  in  1985 
A  more  detailed  discussion  of  the 
generator  requirements  is  provided 
below.  EPA  believes  that  if  the  Phase  I 
management  standards  are  fully 
implemented  and  practiced  by 
generators,  then  additional  generator 
standards  may  not  be  necessary  since 
the  Phase  I  standards  may  both  foster 
recycling  and  minimize  human  health 
and  environmental  hazards. 
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Table  IX.B.1.— Proposed  Used  Oil  Generator  Standards 


1965 

SQGt 

LOG'S 

Today — all  ger>erator*  • 

Storage 
<  1,000  kg  accumulatad  oo-ttte  in  tanks; 
cofTOSton  protaction;  tank  material  com- 
patibility requirements. 

Containers;  latjellng;  8265.171  (condMon  of  containers), 
{265.173  (management  of  containers,   {265.174  (in- 
spections), S  265.176  (requirements  tor  ignitatjle  wastes). 

Tanks:  freeboard  and  overfksw  controls;  daily  mspecttons; 
labeling;  response  to  leaks;  and  closure  requirements. 

Secondary  containment  lor  new  tanks 

Container*:  40  OH  265.171  (condWon  of  containers). 
265.173  (management  ol  contair>ers),  265  174  (Inspec- 
tions), and  265.176  (igntable  and  reactive  wastes). 

Aboveground  tanks:  40  CFR  265.195  (daily  mspecttons). 
265  196  (response  to  leaks).  265.197  (ctosure). 

USTs:  40  CFR  Pw\  280. 

Corrective  Actton 
None - 

Cloaura 

Nor)e 

Containment  of  visible  releases..^ » ». » 

Removal  of  oil  and  reskjues  from  tanks  and  discftarge 
control  equipment 

Alto  see  Table  Vlll.f  .2. 

Containers:  40  CFR  265.171. 

Aboveground  tanks:  40  CFP  265  196  «k1  265  15<c). 

USTs;  40  CFR  Part  280,  Subpart  E  4  F. 

Abovegrouryj  tanks:  40  CFR  265.197. 

USTs:  40  CFR  Part  280.  Subpart  G  4  H. 

Table  IX.B.1.— Proposed  Used  Oil  Generator  Standards 


1985 

Today— all  generators ' 

SQG-s 

LOG'S 

Tracking 
None 

Recordkeeping 
None . 

Reporting 
None 

for  emergency  coordinator  and  affangements  witfi  local 
authorities;  personnel  training  and  errtorgency  proce- 
dures. 

f  265,  Subpart  B  (hazardous  waste  manifest)  and  {  262  42 
(exception  reporting)  or  recycling  contract  with  autfor- 
Ized  recycling  facility.  Also  pretransport  rt>quiremems: 
$262.30    (packaging).     {262.31     (labeling),     {262.32 
(marking),  f  262.33  (piKantng). 

Operating  record  for  each  shipment  Including:  name,  ad- 
dress, arid  EPA  ID  numtjer  of  transporter;  quantity  of 
used  oil  shipped;  and  date  of  shipment 

No  requirements 

Same  as  proposed  for  LQGs. 

Collectk)n  log  signed  by  generator  and  transporter,  regard- 
less ol  the  existence  of  a  recychng  agreement.  (Two 
additional  options  under  consideratnn). 

Same  as  proposed  for  LOGs. 

Reporting  required  only  for  disposaL 

■  The  requirements  sly>wn  under  the  "All  (jenerators"  cohjmn  will  be  applicable  either  to  all  used  oil  generators  or  to  all  ger>erators  with  underground  tanks  or 
aboveground  storage  capacity  greater  than  1 ,320  galk)ns  (dr  one  atioveground  tank  o<  capacity  less  than  660  gallons),  depending  upon  the  regulatory  option  that  EPA 
promulgates. 


As  discussed  previously  in  VIII.F.7 
and  VIII.F.8,  EPA  is  considering 
exempting  used  oil  generators  that  have 
a  total  aboveground  storage  capacity 
less  than  1,320  gallons  from  the  used  oil 
generator  standards.  EPA  believes  that 
this  is  one  way  to  exempt  only  the 
smallest  businesses  from  the  used  oil 
management  standards.  If  EPA 
promulgates  the  proposed  definition  of 
small  quantity  used  oil  generator 
discussed  above,  generators  meeting  the 
definition  of  a  small  quantity  used  oil 
generator  will  be  exempt  from  the 
generator  standards  discussed  below 
and  presented  in  Table  IX.B.1.  All 
exempted  generators,  however,  would 
have  to  recycle  the  used  oil  they 
generate,  either  by  burning  the  used  oil 
on-site  for  energy  recovery  or  by 
shipping  it  off-site  for  recycling.  The 
proposed  exemption  for  small  quantity 
generators  of  used  oil  will  not  be 
applicable  if  used  oil  is  not  recycled. 


1.  Storage  in  Containers  and  Tanks 

As  evident  throughout  today's  notice, 
the  storage  standards  that  EPA  is 
considering  for  the  different  segments  of 
the  used  oil  industry  are  customized  to 
fit  the  potential  risks  associated  with 
used  oil  handling.  EPA  believes  that  the 
storage  standards  address  the  potential 
hazards  associated  with  used  oil.  They 
are  developed  such  that  used  oil  storage 
and  associated  leaks  and  spills  are 
monitored  on  an  on-going  basis  (i.e., 
daily  or  weekly  inspections)  and 
releases  are  cleaned  up.  EPA  believes 
that  the  specific  requirements  discussed 
below  for  different  categories  of  used  oil 
handlers  are  environmentally  protective 
and  are  very  similar  to  those  that  are 
currently  practiced  by  reputable  used  oil 
handlers. 

Note  that  the  Spill  Prevention, 
Control,  and  Countermeasure  (SPCC) 
requirements  in  40  CFR  part  112  and  the 


underground  storage  tank  (UST) 
standards  in  40  CFR  part  280  also  apply 
to  used  oil  handlers  meeting  the 
applicability  criteria  for  these 
regulations.  Also,  regardless  of  whether 
EPA  promulgates  a  defmition  of  small 
quantity  used  oil  generator,  all  used  oil 
generators  storing  used  oil  in 
underground  tanks  with  a  capacity  of 
110  gallons  or  greater  must  comply  with 
the  Part  280  UST  standards.  The 
following  section  discusses  the  storage 
requirements  that  EPA  is  currently 
considering  for  used  oil  generators. 
Specific  storage  requirements  for  other 
types  of  used  oil  handlers  are  discussed 
in  later  sections  of  today's  notice. 

a.  Storage  in  Containers.  Under  the 
1985  proposal,  large  quantity  generators 
would  be  required  to  comply  with 
selected  40  CFR  part  265,  subpart  I 
standards  (50  FR  49252.  November  29, 
1985)  for  used  oil  container  storage.  EPA 
may  require  all  used  oil  generators  to 
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comply  with  the  same  container 
standards  proposad  ia  1985  tor  large 
generators  (see  Tafole  IX.B.l).  These 
basic  "minimum  t^chmcar 
requirementfr  wou  d  enswe  (hat 
containers  (a)  remiin  closed  and  are  not 
damaged  or  leakirg.  (b^  are  properly 
labeled,  (c)  are  >nat)ected  for  leaks  and 
releases  on  a  routine  basis  (preferably 
dariy).  and  (d)  imiiedrate  cleanup  rs 
undertaken  when  i  release  occurs. 

As  discussed  pr  iviously  fn  sections 
VI11.F.7  and  VIII.F  B.  EPA  is  considering 
exempting  used  oi  generators  that  have 
a  total  zbovegromtd  storage  capacity  of 
less  than  1,320  gaHons  from  the  used  oil 
management  stanaards.  EPA  believes 
that  this  approacnmay  exempt  the 
smallest  businesses  from  the  used  oil 
generator  standar4s.  EPA  is  considering 
including  the  capa:ity  of  any  containers 
storing  used  oil  on  site  in  the  1^20 
gallon  capacity  limit  for  small  quantity 
used  oil  generator  i.  For  example,  if  a 
generator  has  five  containers  with  a 
total  capacity  of  275  gallons  (5x55 
gallons)  on-site  and  a  single 
aboveground  tank  with  a  capacity  of  660 
gallons,  then  the  tdtal  storage  capacity 
at  the  site  meets  tlie  exemption  limit 
since  the  total  aboveground  storage 
capacity  is  less  than  1,320  gallons.  EPA 
requests  comment  on  whether  container 
storage  capacity  s  lould  be  included  as 
part  of  the  total  ab  oveground  storage 
capacity  for  defining  the  small  quantity 
used  oil  genera  tor  lexemptTon. 

As  discussed  ab  ove,  the  Agency 
presumes  that  all  i  ised  oils  are  destined 
for  recycling,  unlei  \s  the  presumption  of 
recycling  can  be  ri  butted.  Therefore^ 
EPA  will  presume  that  any  container  of 
used  oil  at  a  genemior  site  is  subject  to 
the  proposed  regulations  as  discussed 
here. 

EPA  requests  cc  mment  on  the 
container  standards  proposed  for  osed 
oil  generators.  EPA  also  requests 
comment  on  the  pfoposed  exemption  for 
snwO  ifoantity  oseid  oil  generators  aad 
on  whether  smalt  toiantity  used  od 
geaeraton  shoirUl  Ibe  exempt  from  the 
proposed  container  standards. 

b.  Storage  in  Abpveground  Tanks.  On 
November  29. 198S.  EPA  proposed  a  set 
of  standards  for  aU  tanks  used  to  store 
used  oU  (50  KR  49151  through  49254  and 
49256).  At  the  tim^.  EPA  proposed  to 
pattern  the  tank  requirements  after  the 
(then  proposed)  hazardous  waste  tank 
standards.  The  storage  requirements 
outlined  in  the  1985  proposal  are 
summarized  below.  Since  1985. 
additional  tecknidal  requirements 
(including  design,  inslallalion.  operating, 
release  response  and  detection. 
secoadary  containment,  closure,  and 
corrective  aciiea  ^e^uiremeKts)  have 
been  promulgated  for  tanks  used  to 


store  hazardous  waste  under  40  CFR 
parts  2&4  aiul  26S,  subpart ).  The  1985 
proposal  specified  the  following  tank 
storage  standards: 

•  Small  quantity  generators  (less  than 
1,000  kg/month  of  used  oil)  must  store 
used  oil  in  tanks  that  meet  the  Subtitle  I 
"interim  prohibition"  on  installing 
unprotected  tanks: 

•  Large  quantity  generators,  owners 
and  operators  of  transfer  fadlities,  and 
owners  and  operators  of  recycling 
facilities  (including  used  oil  burning 
{acilities)  had  to  comply  with  the  (hen 
existing  40  CFR  part  265,  subpart  J 
standards.  *" 

The  1985  proposal  requested  comment 
on  secondary  containment  requirements 
for  new  aboveground  tanks  located  at 
large  quantity  generators,  and  at 
transfer  and  recycling  facHfties.  The 
196&  proposed  aboveground  tank 
storage  requirements  were  based  on  the 
fact  that  all  used  oils  would  have  been 
designated  as  listed  hazardous  wastes. 

The  used  oil  management  standards 
that  are  beirtg  considered  at  present  are 
for  all  recycled  used  oils,  only  a  portion 
of  which  may  or  may  not  be  listed  or 
identified  as  hazardous  waste.  With  this 
in  mind.  EPA  re-evaluated  the  1985- 
proposed  used  oil  storage  standards  and 
concluded  that  the  then  proposed 
storage  requirements  for  large  quairtity 
generators  may  be  excessive  and  may 
need  to  be  modified  or  replaced  with 
requirements  that  are  compatible  with  a 
broad  universe  of  used  oil  handlers.  EPA 
is  therefore  considering  the  following 
approach  for  used  oil  storage 
requirements. 

First.  EPA  is  considering  the  deferral 
of  any  secondary  containment 
requirements  for  used  oil  storage  tanks 
at  generator  sites.  Comments  received 
on  the  1985  proposal  indicate  that  the 
costs  of  upgrading  generators'  tanks 
may  seriously  affect  used  oil  recychng 
(i.e.,  API  arui  NORA  indicated  that 
secondary  containment  was  too 
expensive  and  does  not  provide 
significant  adchtional  environmental 
benefit),  in  addition,  only  a  Kmited 
number  of  used  oil  handlers  have  used 
oil  that  may  be  identified  or  listed  as 
hazardous,  and  full  secondary 
containment  may  not  be  necessary  for 
the  diverse  universe  of  used  oil 
generators,  particularly  smee  EPA  is 
considering  requiring  daily  inspection  of 
tanks  and  immediate  cleanup  of 
releases.  In  addition,  used  oils  are 


IMI 


*'  fkrl  2&k  Subpart  [  ha*  boen  aoicnded  sinca 
t)ie  1965  proposal  by  the  addition  of  seconilaTy 
containment  and  other  re<tuireni«nl».(See  SI  FR 
25479.  [uly  14,  mt/f.  The  pre-enijtmg  tank 
■tandafda>  kmrver.  r«qu<n  in  Section  2H.2H  lor 
genera  Itan  ot  lOS-IOOa  kg/mo  of  hazankxia  waste 


generally  not  corrosive  and  thus  waste/ 
tank  compatibility  problems  do  not 
arise. 

Therefore.  EPA  may  finalize  selected 
1965-propo9ed  tank  standards  (minus 
secondary  containment^or 
aboveground  tank  storage  for  used  oil 
generators  (50  FR  49251).  These  are: 

•  Inspection  of  all  tanks  for  tank 
damage,  tank  rupture,  tank  condition, 
and  leaks: 

•  Cleanup  of  visible  releases,  leaks, 
or  drips  around  the  storage  units; 

•  Requiren»ent8  for  storage  of 
ignitable  used  oil: 

•  Labeling  requirements  for 
aboveground  tanks  demonstrating  "used 
oil"  storage; 

•  Freeboard  controls  for  €>pen  tanks; 

•  Overflow  controls  (e.g.,  automatic 
cat-off]  for  continuously-fed  tanks;  and 

•  Closure  (remove  all  used  oil  from 
tanks,  discharge  control  ec^ipment,  and 
discharge  confinement  structures,  if 
present). 

These  requirements  take  into  account 
that  many  or  most  used  oil  generators 
are  small  businesses  and  therefore,  may 
experience  an  undue  economic  burden. 
The  storage  requirements  under 
consideration  are  similar  to  those 
applicable  to  generators  of  between  100 
and  1,000  kg/month  accumulating 
hazardous  waste  in  tanks  (40  CFR 
265.201,  51  FR  25479.  )uly  14, 1986).  EPA 
believes  that  the  requirements  listed 
above  provide  adequate  control  against 
health  and  environmental  hazards 
associated  with  used  oil  storage.  The 
requirements  identified  above  ensure 
against  releases  and  spills  that  may 
occur  during  used  oil  handhng  and 
storage  in  aboveground  tanks.  These 
requirements  are  designed  to  minimize 
potential  risks  to  human  health  and  the 
environment. 

The  proposed  requirements  are 
similar  to  some  of  the  controls  many 
facilities  may  have  in  place  under  the 
Spill  Prevention,  Control,  and 
Countermeasure  (SPCC)  program  (40 
CFR  part  112.  36  FR  34165.  Decwnbe*  11. 
1973).  It  is  important  to  note  that  the 
SPCC  standards  are  applicable  only  to 
facilities  with  a  total  underground 
storage  c^;>acity  of  greater  than  42,000 
gallons,  or  an  aboveground  storage 
capacity  of  greater  than  1,320  gallons. 
Furthernujre,  the  SPCC  requirements  are 
applicable  only  to  those  facilities  which 
reasonably  have  the  potential  to 
discharge  oil  into  or  upoit  the  navigable 
waters  of  the  United  States  and 
adjoining  shorelines. 

When  used  oil  management  stafidards 
are  promulgated,  both  the  SPCC  and  the 
used  oil  taak  standards  wiU  apply 
independently.  EPA  does  not  believe  the 
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two  programs  contain  conflicting 
provisions.  While  the  proposed 
requirements  in  today's  notice  for 
aboveground  used  oil  storage  tanks  are 
similar  to  those  of  the  SPCC  program, 
some  differences  do  exist  as  shown  in 
section  VIII.F.7. 

The  special  requirements  proposed  in 
1985  for  aboveground  tank  systems  that 
are  leaking  or  otherwise  unfit  for  use  (50 
FR  49253]  may  be  promulgated  as 
proposed.  New  or  replacement  tanks 
would  be  subject  to  the  same  standards 
discussed  above. 

The  Agency  believes  that  the 
requirements  being  considered  for  Phase 
I  can  adequately  minimize  human  health 
and  environmental  risks  associated  with 
routine  storage  procedures  without 
excessive  economic  burden  on  small 
businesses  at  this  time.  These 
requirements  should  be  sufficient  to 
protect  against  spills  and  releases 
associated  with  normal  operations.  They 
may  not.  however,  be  adequate  to 
ensure  against  unforeseen  events. 
However,  the  probability  of  the 
occurrence  of  such  events  is  very 
minimal.  If,  as  discussed  above,  used  oil 
management  standards  are  implemented 
in  two  phases,  and  after  the  Phase  I 
requirements  are  in  place,  experience 
suggests  that  additional  controls  (e.g., 
secondary  containment,  integrity  testing 
and  certification,  and  monitoring 
controls)  are  necessary  to  prevent  spills 
and  releases  of  used  oil  into  the 
environment,  then  EPA  may  consider 
such  controls  for  all  aboveground  tanks 
used  to  store  used  oil. 

Comments  are  requested  on  the  ' 
approach  discussed  here  for  managing 
used  oils  stored  in  aboveground  tanks. 

c.  Storage  in  Underground  Tanks.  As 
explained  above,  generators  storing 
used  oil  in  underground  storage  tanks 
must  continue  to  comply  with  the  40 
CFR  Part  280  standards  for  underground 
tanks  as  they  were  promulgated  in  1988. 

2.  Release  Detection  and  Cleanup 
Response 

a.  Detection  and  Cleanup  of  Releases 
and  Leaks  During  Storage  and  Transfer. 
Based  on  the  potential  for  small 
quantities  of  used  oil  to  contaminate 
water  supplies,  EPA  believes  that  it  is 
necessary  to  control  releases  or  leaks 
(in  addition  to  surface  spills]  that  may 
occur  during  routine  used  oil  collection, 
storage,  and  transfer  operations. 
Through  inspection  and  cleanup 
requirements,  EPA  believes  that  the 
potential  contamination  associated  with 
storage  and  transfer  could  be  effectively 
controlled  and  mitigated. 

The  proposed  requirements  for 
containers  and  tanks  discussed  above 
specify  inspection  requirements  for 


detecting  releases  of  used  oil  around  the 
storage  units.  In  the  case  of  containers 
and  aboveground  tanks,  these 
requirements  implicitly  require  cleanup 
of  releases.  Spills  and  leaks  not  cleaned 
up  could  be  viewed  as  illegal  disposal  of 
solid  (or  hazardous)  waste.  EPA 
believes  that  specific,  explicit 
requirements  for  the  detection  and 
cleanup  of  releases  of  used  oil  may  be 
appropriate,  since  they: 

•  Are  likely  to  occur  during  normal 
operation  (i.e.,  pouring  of  used  oil  into 
containers  and  tanks,  transferring  used 
oil  to  collection  trucks  or  to  storage 
tanks  at  recycling  facilities),  and 

•  May  remain  undetected  and 
uncontrolled  if  tanks  and  containers  are 
not  inspected  regularly. 

In  addition,  EPA  believes  that 
inspections  for  detecting  visible 
releases,  drips,  and  leaks  and  cleanup 
using  absorbent  materials  are  "good 
housekeeping"  practices  and  is 
proposing  that  all  used  oil  generators 
comply  with  these  requirements.  Many 
large  generators  have  instituted  them  as 
part  of  employee  training  and  site 
maintenance  programs,  EPA  believes 
that  such  "good  housekeeping" 
measures  are  critical  for  employee 
health  and  safety  as  well  as  public 
health  and  environmental  protection. 

EPA  requests  comments  on  the 
requirements  under  consideration  to 
address  releases  in  areas  around  the 
storage  units.  EPA  also  requests 
comment  on  whether  facility-based 
employee  training  programs  for 
detection  and  cleanup  of  leaks  and 
small  releases  are  needed  and  should  be 
required  in  the  regulations. 

b.  Generator  Spill  Clean-up 
Requirements  and  CERCLA  Liability.  A 
separate  issue  that  is  related  to  the  used 
oil  storage  requirements  is  the  issue  of 
off-site  liability  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  for  generators  of  used  oil. 
Under  CERCLA  section  114,  "service 
station  dealers"  *'  who  manage  used  oil 
in  accordance  with  conditions  in 
CERCLA  section  114(c)  are  not  liable, 
under  CERCLA  section  107  (a)(3)  or 
(a](4],  for  response  costs  or  damages 
resulting  from  threatened  or  actual  off- 
site  used  oil  releases.  One  of  the 
conditions  for  relief  from  liability  in 


**  Section  114  of  CERCLA  (at  amended  by  SARA) 
de'nnea  a  "tervice  station  dealer"  at  "any  person 
*  *  *  where  a  tigniflcant  percentage  of  the  grott 
revenue  of  the  ettablithmeni  it  derived  from  the 
fuehng.  repairing,  or  tervicing  of  motor  vehiclet" 
and  accepts  DIY  generated  used  oil.  Section  114 
alto  includet  within  the  derinition  of  tervice  station 
dealer,  "any  government  agency  that  establithet  a 
facility  lolely  for  the  purpote  of  accepting  recycled 
oil"  from  houteholdt  and  other  DIY  generators. 


CERCLA  section  114(c)  is  that  the 
service  station  dealer  comply  with 
RCRA  section  3014  management 
standards,  including  "corrective  action" 
(which  EPA  interprets,  in  this  context,  to 
mean  simply  release  response  and 
remediation)  requirements.  The 
CERCLA  section  114(c]  exemption  will 
be  effective  when  the  RCRA  section 
3014  regulations  that  include  RCRA 
Subtitle  C  or  I  requirements  to  conduct 
corrective  actions  are  promulgated.  EPA 
has  concluded  that  the  RCRA  section 
3014  generator  standards  must  include 
release  cleanup  requirements  to  activate 
the  CERCLA  section  114(c)  provision. 
Generators  storing  in  underground  tanks 
are  subject  to  part  280  cleanup 
requirements.  Since  EPA  is  today 
considering  in  relying  on  the  part  280 
standards  as  being  sufficiently 
protective  against  the  human  health  and 
environment  threats  in  lieu  of  different 
standards  under  section  3014.  EPA 
believes  that  the  1988  promulgation  of 
the  part  280  requirements  should  be 
considered  to  have  activated  CERCLA 
section  114(c)  for  generators  with  USTs 
and  no  other  tanks,  containers,  or  other 
storage  units.  EPA  requests  comment  on 
this  point  particularly  whether  the 
section  114(c]  exemption  only  should 
take  effect  prospectively  when  the 
Phase  I  management  standards  take 
effect. 

EPA  is  now  considering  what 
requirements  will  activate  the 
provisions  for  used  oil  generators  (and 
"service  stations")  that  store  used  oil  in 
either  containers  or  aboveground  tanks. 
EPA  is  considering  applying  the  basic 
spill  cleanup  requirements  proposed  on 
November  29. 1985  (50  FR  49253)  to  used 
oil  generators  that  store  used  oil  in 
containers  and  tanks.  These 
requirements  are  essentially  the  same  as 
the  cleanup  requirements  provided  in 
S  265.196  and  include  removal  of  used 
oil  from  the  tank  system,  removal  of  the 
tank  from  use,  and  containment  of 
visible  releases.  Such  standards  would 
require  generators,  in  the  event  of  a 
spill,  to  contain  the  flow  of  oil  to  the 
extent  possible  and,  as  soon  as 
practical,  to  clean  up  the  oil  and  any 
contaminated  materials,  soils,  ground 
waters,  and  surface  waters  (see 
proposed  40  CFR  266.41  (c](6](v),  50  FR 
49253,  November  29. 1985). 

Other  provisions  proposed  for  used  oil 
generators  in  November  1985  entailed 
routine  inspection  of  containers  and 
tanks,  and  mitigation  of  any  problems 
discovered  (e.g.,  leaking  containers]  (50 
FR  49227  and  49229).  Taken  together, 
EPA  believes  that,  if  promulgated,  these 
cleanup  requirements  may  be  adequate* 
to  activate  the  CERCLA  section  114(c] 
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liability  cxempfron.  Furthermore,  the 
regulatiorts  woaid  specify  that 
compliance  wtth  paft  280  corrective 
action  reqairementa  for  ander^ormd 
storage  tanks  aatisnes  the  section  3014 
corrective  action  refjuirement.  and  that 
service  station  dealers  cleaning  op 
releases  in  compliance  with  the  part  280 
standards  would  beteiigibie  for  the 
CERCLA  section  11 1(c)  liabtfity 
exemption. 

if  EPA  chooses  n<  it  to  regulate  used  oil 
generators  v»ho  have  a  total  on-site 
aboveground  storage  capacity  of  less 
th«n  1.320  gallons,  dr  one  above^ound 
tank  or  container  with  a  capacity  less 
tbaa  or  equal  to  66u gallons,  service 
station  dealers  meeting  the  definition  of 
an  exempt  small  qu&ntity  used  oil 
generator  will  not  bfe  eligible  for  the 
CERCLA  section  11'  I  exemption,  since 
these  generators  ms  y  not  have  to 
comply  with  the  us^d  oil  management 
standards,  including  spill  and  release 
cleanup  requirements,  promulgated 
under  section  3014.  j 

EPA  re<)uests  comments  on  the 
proposed  spill  and  qelease  cleanup 
requirements,  and  r^uests  information 
on  any  alternative  ways  to  activate  the 
CERCLA  section  ll^(cj  liability 


exemption  for  used 


3il  generators. 


month  of  used  oil  to 


3.  Generator  Identif  cation  (1D>  Numbers 

In  1985,  EPA  prop  Qsed  to  require  all 
generators  of  greate  r  than  1,000  kg/ 


obtain  an  EPA  ID 


number  (see  proposed  §  266.41  (b).  51  FR 
49252,  November  29|  1985).  However, 
EPA  is  now  conside  ring  dropping  this 
requirement.  EPA  b<  ilieves  that 
reviewing  notificatii  tn  forms  and 
assigning  ID  numbefs  to  all  used  oil 
generators  who  stone  more  than  1,320 
gallons  in  above  ground  used  oil  tanks 
and  containers  would  be  resource 
intensive  (based  onjthe  information 
collected  for  the  19q5  proposaf).  EPA 
believes  that  used  atl  generated  by 
regulated  generator!  will  be  recycled 
and  monitored  by  a  chain  of  used  oil 
handlers  once  it  tea  /es  the  generator 
site  and,  hence,  not  fication  and  ID 
numbers  will  not  be  i 

Since  the  Agency 
numbers  to  identify 
universe  of  generate  rs  and  collect 
generator-specific  information,  and 
since  the  Agency  ca  n  obtain  such 
information  (e.g.,  ty  >e  of  generator  and 


quantities  of  used  o 


necessary, 
primarily  uses  ID 
the  regulated 


1  generated)  from 


transporters  and  usird  oil  recyclers,  the 
Agency  believes  thj  t  it  may  not  be 
necessary  to  reqnhH  used  oil  generators 
to  obtain  ID  numbei  s.  The  tracking 
alternatives  discussed  below  may  also 
minimrze  the  need  f  jr  notiftcatron  and 
ID  numbers.  Therefi  rre,  EPA  is 


considering  eliminating  the  notification 
and  EPA  ID  number  requirements  for  ail 
used  oil  generators.  As  discussed  below, 
EPA  is.  hovrever.  considering  requiring 
all  used  oil  generators  to  mamtain 
coltection  logs,  as  records  of  used  oil 
shipments,  and  keep  them  on  file  for  at 
least  three  jrears  from  the  date  of 
shipment.  In  addition,  a  generator 
shipping  hazardous  used  oil  off-site  for 
disposal  must  comply  with  the  current 
regulations  for  ideRtification  numbers  in 
§  262.12  and  the  subpart  B  requirements 
for  manifesting. 

EPA  requests  comment  on  the 
possible  elimination  of  the  EPA 
identification  namber  and  notification 
requirement  for  used  oil  generators  who 
do  not  send  hazardous  used  oils  off-site 
for  disposal. 

4.  Generator  Tracking  of  Used  Oil 
Shipments  Off-site 

The  November  29. 1985  proposal 
incloded  requirements  to  track  or  keep 
records  of  all  used  oils  sent  off-site  for 
recycling  (50  FR  49254,  November  29. 
1985).  Generators  were  required  to 
comply  with  the  pre-transport 
requirements  of  40  CFR  262.30  to  262.33 
and  the  generator  and  transporter  were 
required  to  manifest  the  shipment  using 
the  hazardous  waste  manifest,  miless 
the  generator  had  a  written  recycling 
agreement  with  an  authorized  used  oil 
recyclmg  facility  (50  FR  49253).  The 
proposed  listing  may  have  caused  used 
oil  destined  for  disposal  to  be 
manifested  as  a  hazardous  waste. 
However,  in  contrast,  tf  a  generator  had 
a  written  agreement  with  a  recycler, 
only  recordkeeping  and  notification 
requirements  were  required  for  off-site 
shipments  of  used  oil.  **  The  Agency's 
1965  proposal  was  an  attempt  to  balance 
the  need  for  an  adequate  recordkeeping 
and  tracking  system  and  comply  with 
the  mandate  of  RCRA  section  3014(c)  to 
minimize  the  regulatory  burden  on  used 
oil  generators  and  transporters. 

Comments  were  received  following 
the  publication  of  the  1985  proposal  that 
indicated  that  EPA  should  provide 
greater  specificity  on  the  proposed  used 
oil  tracking  system.  As  discussed  above, 
EPA  is  considering  alternatives  that 
involve  the  maintenance  of  a  collection 
log  by  used  oil  generators  and 
transporters,  regardless  of  the  existence 
of  a  recycling  contract.  The  alternatives 
that  the  Agency  is  currently  considering 
for  used  oil  tracking  from  generators  to. 


"RCRA  1 30T4  prohibits  EPA  from  requiring 
generators  to  comply  witll  manifest  requirements  if 
a  contract  between  rtje  generator  and  an  outt^orized 
rccycteii  is  in  place. 


recyclers  are  diseassed  here  and  the 
associated  advantages  and 
disadvantages  are  discussed  more  foRy 
under  the  transporter  requirements  (see 
section  K.C.S). 

As  discussed  above,  even  though  alt 
used  oils  may  not  be  hazardous,  some 
level  of  control  over  their  possible 
mismanagement  may  be  necessary.  EPA 
beheves  that  such  control  can  be 
exercised  by  tracking  used  oil  from 
generator  to  recycler  to  ensure  that  it 
reaches  authorized  used  oil  recyclers  ia 
a  timely  manner.  EPA  now  believes  that 
the  1965-proposed  manifest  requirement 
for  large  quantity  generators  that  do  not 
have  a  recychng  contract  in  place  may 
be  excessive,  especially  since  (a)  all 
used  oils  will  be  covered  under  the 
recycling  presumption  and  (b)  the 
universe  of  recycled  used  oil  generators 
may  be  expanded  to  include  all 
generators  of  used  oil.  EPA  is,  therefore, 
considering  requiring  the  tracking  of 
used  oil  shipments  from  generator  to 
recycler  by  use  of  a  collection  log 
maintained  by  each  generator  in  lieu  of 
the  hazardous  waste  manifest,  whether 
or  not  a  recycling  contract  exists 
between  a  generator  and  the  recycler. 
The  use  of  a  collection  log  eliminates  the 
need  for  the  manifesting  requirement 
proposed  ta  1985  for  those  cases  where 
a  generator  does  not  have  a  contract 
with  a  used  oil  recycler.  EPA  solicits 
comment  on  whether  a  collection  log  is 
an  adequate  requirement  or  whether  the 
manifest  and  recycling  contract  option 
proposed  m  1965  should  be  allowed  in 
adc^tion  to  the  proposed  collection  log 
requirement. 

Table  IX.B.2.  identifies  the  two 
options  EPA  is  considering  to  track  used 
oil  from  generators  to  recyclers  via 
transporters.  Under  Option  1.  EPA  could 
require  generators,  regardless  ot  any 
written  recycling  agreements  they  have, 
to  keep  records  (a  collection  log  signed 
by  the  generator  and  transporter)  that 
document  the  mtended  destination  of 
the  used  oil.  These  records  may  include 
documentation  of  the  quantities  of  used 
oil  shipped,  the  shipmertt  dates,  names 
and  addresses  of  the  generator  and 
transporter,  EPA  identification  numbers 
for  used  oil  transporters,  dated 
signatures  of  the  generator  and 
transporter,  and  EPA  identification 
numbers  of  the  recycling  facilrty(ie8). 
Under  Option  2,  the  generator  is 
required  to  maintain  the  same  records 
as  required  under  Option  1,  but  a 
transporter  prepares  a  used  oil  tracking 
form  at  the  conclusion  of  a  "nufk  run" 
(for  detafls  see  IXXL3.). 
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Table  IX.B.2.— Alternatives  for 
Tracking  Used  Oil 
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5.  Generator  Recordkeeping  and 
Reporting  Requirements 

Under  the  1985  proposal,  large 
quantity  used  oil  generators  were 
required  to  obtain  EPA  identification 
numbers  (50  FR  49252]  and  to  maintain 
operating  records  of  all  used  oil 
shipments  sent  off-site  (50  FR  49253  and 
49254).  Each  off-site  shipment  was  to  be 
recorded  with  the  name,  address,  and 
EPA  ID  number  of  the  transporter;  the 
quantity  of  used  oil  shipped;  and  the 
date  of  the  shipment,  liiese  records 
were  required  to  be  maintained  for  three 
years  from  the  date  of  shipment.  Used 
oil  generators  with  a  recycling 
agreement  were  required  to  maintain  a 
copy  of  the  agreement  as  long  as  it  was 
in  effect,  and  to  obtain  a  one-time 
signed  notice  from  the  recycler 
certifying  that  the  facility  is  authorized 
to  recycle  used  oiL  EPA  sees  no  need  to 
change  these  requirements  from  the  1985 
proposal  with  the  exception  of  the 
possible  elimination  of  the  generator 
EPA  ID  number  as  discussed  above. 

No  recordkeeping  and  reporting 
requirements  were  proposed  for  small 
quantity  used  oil  generators  (generators 
of  less  than  1000  kg  of  used  oil  per 
month)  in  1985.  As  discussed  earlier, 
EPA  is  considering  an  option  that  may 
include  eliminating  the  small  quantity 
used  oil  generator  category.  Under  this 
approach,  all  generators  would  be 
subject  to  the  same  recordkeeping 
requirements  proposed  in  1985  for  large 
generators.  EPA  solicits  comments  on 
whether  the  recordkeeping  requirements 
discussed  above  should  be  applicable  to 
small  quantity  generators,  which  may  be 
defmed  as  generators  with  total 
abovegrotind  storage  capacity  less  than 
1,320  gallons.  The  Agency  is  also 
interested  in  receiving  comments  on 
whether  a  modified  set  of  requirements 
might  be  appropriate. 

In  1985,  EPA  proposed  no  reporting 
requirements  for  used  oil  generators 
who  had  reclycKng  contracts,  although 
generators  using  the  manifests  would 


have  been  subject  to  exception 
reporting.  EPA  does  not  see  a  need  for 
generator  reporting  when  the  used  oil  is 
recycled  on-  or  off-site,  because 
recycling  facilities  will  provide  this 
information  in  their  biennial  report. 
However,  EPA  is  considering  imposing 
new  recordkeeping  or  reporting 
requirements  under  Sections  3014  and 
3007  authorities  for  generators  who  can 
rebut  the  recycling  presumption  (see 
discussion  in  VIILD.3.)  and  who  dispose 
of  used  oil.  (Generators  disposing  of 
hazardous  used  oil  on-site,  however,  are 
subject  to  other  recordkeeping  and 
reporting  requirements  as  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility.)  Generators  who  dispose  of 
used  oil  would  have  to  comply  with  the 
recordkeeping  or  reporting  requirements 
associated  with  the  recycling 
presiunption  rebuttal  prior  to  the 
disposal  of  used  oils.  EPA  believes  that 
reporting  of  disposal  practices  may 
allow  the  Agency  to  determine  whether 
additional  controls  may  be  necessary  to 
control  used  oil  disposal  in  the  future. 
EPA  requests  comment  on  reporting  of 
generator-based  disposal  activities. 

C.  Transporter  Requirements 

Table  DCCl  provides  a  brief  summary 
of  the  used  oil  transporter  requirements 
that  EPA  is  ciurently  considering.  Table 
IX.C.1  also  compares  the  requirements 
that  the  Agency  is  now  considering  with 
those  proposed  in  1985  for  used  oil 
transporters.  A  more  detailed  discussion 
of  the  proposed  transporter 
requirements  is  provided  below.    , 


Table  IX.C.1.— Used  Ol  Transporters 


1985 


Today 


Storage 
For  10  days  or  less  at  a  transfer  facility:  DOT  requirements  In  48  CFR  Parts  173 
(shipments  and  packaging).  178  (shipping  containers),  and  179  (tank  cars); 
secondary  containraent  standards  tor  tanks. 


Corrective  Actton 

40  CFR  Part  283  Subpart  C— Discharges  In  transit   Permit-by-rule  facilities; 
remove  leaking  tanks  Iram  use;  replace  leaking  containers;  remedy 


Containers:  (storage  <30  days)  40  CFR  5282  30  (packaging),  49  CFR  173 
(shipments  and  packaging),    178  (shipping  containers),  and   179  (tankcars). 

(atonoa  >30  days)  40  CFR  Part  285,  Subpart  I. 

AbOMigiound  tanks:  40  CFR  {  264.195  (dMiy  inapecttona).  1284.196  (raapoMse  to 
leaks).  S  264.197  (ck>sure). 

USTs:  40  CFR  Part  280. 

Also,  see  Table  IX.F.^ 


Same  as  proposed  lor  discharges  In  transit  PermH-by-nrta 

i  264.101  and  Subpart  F  tor  aboweground  tacAa. 
40  CFR  1 280.  Subpwis  E  and  F  for  USTs. 


tadWea:  40  (7R 
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RefDove  oil  and  resn  kjes  from  tanks 


Preparedness  and  Preventioo 

40  CFR  Part  264.  S<^>parts  C  and  0 

Tracking 

SLbpart  B  Hazardous  Waste  Manifests  or  Records  of  Accept- 
wtiere  generator  has  contract  wrth  autffonzed  recycler. 
Recordkeeping 
Acceptance  and  Delivery,  including;  name,  address,  and  EPA  ID 
offenng  Of  accepting  tt>e  sfiipmem;  quantity  of  used  oif 
of  acceptance  or  delivery. 
Reporting 


40  CFR  Part  263, 
arx»  and  Delivery 

Records  of 
number  of  facilit^s 
s^ltpped.  and  date 


No  requirements. 

For  storage  of  used 


Pefmtt-by-Rule 
>l  for  a  penod  exceeding  10  days . 


acti  /ities  i 


Asd 


re]  :u 


idi 


gre  Iter  i 


Even  though 
be  identified  as 
controls  on 
the  transportati|)n 
appropriate 
used  oil  that  is 
hazardous  may 
nonpotable  if 
ground  waters, 
consolidation 
possible  entry 
waste  being  mi 
Therefore.  EPA 
necessary  to 
of  all  used  oim, 
as  hazardous 

EPA  is  propo  i 
operators  of  us 
storing  used  oil 
for  a  period 
with  the  permit 
proposed  in 
The  35-day 
facilities  is  the 
proposed  for 
recycler  after 
the  generator, 
used  oil  on-site 
greater  than  35 
comply  with 
requirements 
in  1985,  except 
proposing 
requirements 

EPA  is  not  c 
containment 
storage  tanks 
time  because, 
analysis  data 
this  notice,  EP/ 1 
may  not  be  a 
associated  wi 
For  example, 
transporter  of 
aboveground 
storage  capacil 
likely  to  face  a 


19t5 
stot  age 


del 


ibh 
itli 
a  1 


Table  IX.C.1.— Used  Oil  Transporters— Continued 


1985 


Closure 


Today 


Atx)veground  tanks:  40  CFR  264.  Subpart  G.  USTs:  40  CFR  Part  280,  Sut)parts  G 
andH. 

Same  as  proposed. 

Collection  tog  signed  by  generator  and  recycling  facility.  (Two  additional  options 
under  consideration.) 

Various  recordkeeping  and  reporting  requirements  under  consideration.   (See 
preamble.  Section  IXC.) 


See  Recordkeeping  (above). 

For  storage  of  used  oil  in  containers  for  a  period  exceeding  35  days  or  for  any 
tank  storage. 


!  ome  used  oils  may  not 
hazardous,  EPA  believes 
associated  with 
of  used  oil  may  be 
iscussed  previously, 
not  classified  as 
render  drinking  water 
leased  to  surface  or 
n  addition,  storage  and 
iring  transportation  are 
doints  for  hazardous 
:  :ed  with  used  oil. 
believes  it  may  be 

late  the  transportation 
whether  any  are  listed 
wlaste  or  not. 

ng  that  owners  and 
oil  transfer  facilities 
in  tanks  or  in  containers 
than  35  days  comply 
by-rule  requirements 
for  used  oil  recyclers. 

period  at  transfer 
quivalent  period  of  time 
ivering  used  oil  to  a 
receipt  of  the  used  oil  from 
1  ransfer  facilities  storing 
for  a  period  of  time 
days  may  have  to 
pe  rmit-by-rule 
si  milar  to  those  proposed 
:he  Agency  is  no  longer 
containment 
tank  storage, 
c  nsidering  secondary 
re  juirements  for  used  oil 
transfer  facilities  at  this 
I  ased  on  the  economic 
p  resented  in  section  X  of 
believes  that  collectors 
to  absorb  the  costs 
secondary  containment, 
independent  collector/ 
^verage  size,  with  three 
tanks  and  a 
of  22.000  gallons  is 
total  capital  cost  of 


secondary  i 
fcr 


s  orage 


$14,000  and  an  annual  operating  cost  of 
$2,500.  EPA  may  defer  any  secondary 
containment  for  collection/storage 
facilities  until  a  later  date,  or  may 
require  secondary  containment  only  for 
some  transfer  facilities,  i.e.  those  that 
handle  hazardous  (listed  or 
characteristic)  used  oil.  or  have  a 
storage  capacity  in  excess  of  some  limit, 
i.e.  25,000  gallons.  Comments  are 
requested  on  these  alternatives. 

1.  Transporter  Storage  Requirements 

a.  Storage  in  Containers.  In  1985.  EPA 
proposed  to  require  transporters  to 
comply  with  the  40  CFR  part  264. 
subpart  I  (50  FR  49256.  November  29. 
1985)  requirements  for  used  oil  container 
storage.  However,  storage  of  used  oil  at 
a  transfer  facility  for  less  than  10  days 
was  exempt  from  these  requirements 
provided  the  containers  met  applicable 
packaging  requirements  of  the  U.S. 
Department  of  Transportation  (DOT) 
under  49  CFR  parts  173. 178.  and  179. 
Storage  in  containers  for  greater  than 
ten  days  was  subject  to  the  standards  of 
part  264.  subpart  I  and  the  used  oil 
permit-by-rule  requirements  of  proposed 
part  270.  EPA  is  now  considering 
increasing  the  10  day  storage  provision 
for  container  storage  to  30  days  and 
requiring  transporters  storing  used  oil  in 
containers  at  transfer  facilities  to 
comply  with  part  265.  subpart  I.  In  the 
1985  proposal.  EPA  meant  to  propose 
that  transporters  comply  with  40  CFR 
part  265,  subpart  I.  rather  than  part  264. 
subpart  I.  Compliance  with  the  part  264 
standards,  therefore,  may  only  be 
necessary  if  an  individual  subtitle  C 
permit  is  required. 

Following  the  1985  proposal,  EPA 
received  several  comments  requesting 
that  the  10-day  storage  period  at 
transfer  facilities  be  extended  to  allow 
for  sufflcient  accumulation  of  a 


marketable  quantity  of  used  oil. 
Alternatively,  to  accommodate  this 
concern.  EPA  is  considering  extending 
the  exempt  storage  period  for  container 
storage  at  used  oil  transfer  facilities  to 
35  days.  The  Agency  requests  comments 
on  whether  an  extended  period  of  35 
days  is  appropriate  for  transfer  facilities 
storing  used  oil  in  containers.  (See 
discussion  on  Accumulation  Limit  in 
section  VIII.F.8  of  this  notice) 

b.  Storage  in  Aboveground  and 
Underground  Tanks.  In  1985.  EPA 
proposed  that  transporters  storing  used 
oil  in  tanks  for  more  than  10  days  be 
subject  to  the  requirements  of  40  CFR 
part  265.  subpart  J.  including  secondary 
containment  (50  FR  49254,  November  25, 
1985).  The  Agency  is  now  considering 
adopting  the  tank  standards  proposed  in 
the  1985  rule  (40  CFR  part  265.  subpart 
J),  minus  secondary  containment  for 
aboveground  tank  storage  at  used  oil 
transfer  facilities  and  eliminating  the  10- 
day  storage  exemption  for  tank  storage. 
These  standards  are  the  same  as  those 
currently  applicable  to  small  quantity 
hazardous  waste  generators  (40  CFR 
265.201). 

EPA  is  considering  adopting  the  tank 
storage  standards  without  the 
requirement  for  secondary  containment 
due  to  the  Agency's  concern  that  many 
independent  transporters  are  small 
businesses  and  therefore  the  viability  of 
these  operations  may  be  put  in  jeopardy 
by  the  secondary  containment  provision 
proposed  in  1985. 

Since  the  Agency  may  eliminate  the 
proposed  requirement  for  secondary 
containment.  EPA  is  proposing  that 
owners  and  operators  of  transfer 
facilities  conduct  inspections  of 
aboveground  tanks  for  releases  and 
spills  of  used  oil  and  conduct 
appropriate  spill  response  to  cleanup 
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and  mitigate  the  contamination  of  the 
surrounding  area.  This  will  provide 
alternate  assurance  of  protection  of 
human  health  and  the  environment  EPA 
requests  comment  on  the  aboveground 
storage  tank  standards  presented  here 
and  on  their  potential  impact  on  the 
used  oil  recycling  business. 

As  noted  in  the  preamble  to  the 
proposed  rule,  there  is  presently  no 
permitting  exemption  for  tank  storage  at 
transfer  facilities  in  the  hazardous 
waste  regulations  (50  FR  49233).  Under 
subtitle  C,  hazardous  waste  transfer 
facilities  with  tank  storage  are  required 
to  obtain  a  storage  permit  and  comply 
with  all  applicable  standards  in  40  CFR 
parts  264  and  265.  The  Agency  is  now 
considering  eliminating  the  10-day 
permitting  exemption  for  tank  storage  at 
transfer  facilities.  The  Agency  is 
concerned  that  the  storage  exemption 
period  allowed  for  containers  is  not 
protective  for  tank  storage  since  the 
tanks  remain  at  the  facility  and  may 
always  contain  used  oil.  In  the  case  of 
containers,  the  container  is  removed 
from  the  facility  when  the  used  oil  is 
shipped  off-site. 

To  assure  that  adequate  protection  of 
human  health  and  the  environment  is 
provided,  EPA  believes  that  a  level  of 
protection  beyond  the  technical 
standards  alone  may  be  necessary  for 
used  oil  tank  storage  at  transfer 
facilities.  EPA  is  therefore  proposing 
that  transfer  facilities  storing  used  oil  in 
tanks  or  in  containers  for  a  period 
longer  than  35  days  comply  with  the 
permit-by-nile  provisions.  The  Agency 
believes  that  requiring  facilities  to 
comply  with  the  permit-by-rule 
provisions  will  facilitate  compliance 
with  the  technical  standards  since 
noncompliance  could  lead  to  the 
requirement  to  obtain  an  individual 
subtitle  C  permit.  Therefore,  the  Agency, 
in  addition  to  requiring  transfer  facilities 
storing  used  oil  in  tanks  to  meet  the  40 
CFR  part  265,  subpart  J  (minus 
secondary  containment]  and  40  CFR 
part  280  UST  requirements,  is 
considering  requiring  used  oil  transfer 
facilities  with  storage  tanks  to  comply 
with  the  used  oU  facility  and  permit-by- 
rule  standards.** 

The  Subtitle  I  requirements  (40  CFR 
part  280)  for  underground  storage  tanks 
apply  to  USTs  at  transfer  facilities. 
Transfer  facilities  storing  used  oil  in 
USTs  that  are  in  compliance  with  the 
part  280  standards  will  be  in  compliance 


**  Note  thai  the  10  day  permitting  exemption 
proposed  for  container  storage  is  not  applicable  to 
tank  itorsfie.  EPA  it  proposing  that  ali  tank  storage 
at  used  oil  transfer  facilities  be  in  coospllanca  wMh 
the  permil-by-nile  requirements,  and  the 
Hccumulation  of  used  oil  will  be  limited  to  35  days. 


with  the  permit-by-rule  provisions  for 
tank  storage. 

The  Agency  requests  comment  on  the 
regulatory  restrictions  proposed  for  tank 
and  container  storage  at  used  oil 
transfer  facilities,  including  the 
proposed  permit-by-rule  requirements 
for  all  tank  storage  at  used  oil  transfer 
facilities.  EPA  reiterates  that  transfer 
facilities  storing  used  oil  in  tanks  would 
also  be  required  to  comply  with  the 
SPCC  standards,  if  applicable. 

2.  Transporter  Discharge  Cleanup 

Today,  EPA  is  considering  applying 
provisions  similar  to  those  proposed  in 
1985  for  cleanup  of  releases  during 
transport  Used  oil  transporters  may  be 
required  to  comply  with  the  40  CFR  part 
263,  subpart  C  standards.  These 
provisions  require  that  discharges  of 
hazardous  wastes  during  transportation 
be  reported  to  DOT  and  cleaned  up 
immediately.  Reference  to  the  part  263 
requirements  was  made  in  the  1985 
proposal  because  EPA  was  proposing  to 
list  all  used  oils  as  hazardous.  The 
provisions  contemplated  today  are 
essentially  the  same  as  those  proposed, 
but  would  apply  to  all  used  oils, 
regardless  of  whether  or  not  they  are 
identified  as  hazardous.  Additionally, 
transporters  storing  used  oil  in 
containers  at  transfer  facilities  for  a 
period  longer  than  35  days,  may  be 
subject  to  the  same  corrective  action 
standards  (release  detection  and 
cleanup)  being  proposed  today  for 
recycling  facilities  (see  section  IX.D.3). 
Transfer  facilities  storing  used  oil  in 
aboveground  tanks  may  be  subject  to 
permit-by-rule  requirements  and  to  the 
corrective  action  standards  of  part  265, 
subpart  f  and  the  general  inspection 
requirements  of  §  285.15(q).  Transfer 
facilities  storing  used  oil  in  USTs  may 
have  to  comply  with  the  used  oil  permit- 
by-rule  requirements,  but  would  remain 
subject  to  the  corrective  action 
requirements  of  40  CFR  part  28a 
subparts  E  and  F  (standards  for  release 
response  and  corrective  action  for 
untierground  storage  tank  systems 
containing  petroleum  or  hazardous 
substances). 

3.  Transporter  Tracking  of  Used  Oil 

EPA  is  considering  two  alternatives 
for  tracking  used  oils.  Both  alternatives 
involve  the  maintenance  of  a  collection 
log  by  used  oil  transporters.  Table 
IX.B.2.  (above)  provides  a  summary  of 
the  two  options  under  consideration  for 
used  oil  tracking. 

Option  L  Transporters  would  keep 
records  in  a  collection  log  to  document 
all  pickups.  Used  oil  transporters  would 
be  required  to  keep  a  copy  of  the 
recycling  facility  owner  or  operator's 


dated  signature  acknowledging  receipt. 
The  recycling  facility  owner  or  operator 
would  have  to  keep  a  copy  of  the 
transporter's  collection  log.  In  lieu  of 
keeping  the  collection  log.  transporters 
may  elect  to  use  the  hazardous  waste 
manifest  (see  discussion  in  IX.B.4.  of 
today's  notice). 

Option  2  is  to  have  generators  keep 
the  same  records  described  above,  with 
the  transporter  responsible  for  initiating 
a  used  oil  tracking  form  at  the 
conclusion  of  a  "milk  run"  and  prior  to 
delivering  the  full  shipment  to  a  used  oil 
recycling  facility.  Under  this  approach, 
the  transporter  would  complete  the 
"generator"  portion  of  the  tracking  form. 
Transporters  and  recyclers  would  be 
required  to  keep  copies  of  the  signed 
forms.  This  approach  is  consistent  with 
RCRA  section  3014(c)  in  that  generators 
with  recycling  agreements  in  place  Yieed 
not  fill  out  a  manifest  or  similar  tracking 
document.  This  approach  provides  a 
single  tracking  document  that  records 
the  oil's  movement  In  addition, 
problems  with  multiple  tracking  forms 
originated  by  different  generators  are 
minimized  under  this  approach. 

The  advantages  of  tracking  records 
and/or  collection  bgs  compared  to 
manifest  reports  for  used  oil  handlers 
are  as  follows:  A  generator  does  not 
have  to  (a)  prepare  a  tracking  form 
every  time  he/she  ships  a  batch  of  used 
oil  ofT-site.  (b)  maintain  a  separate 
accounting  system  for  quantities  and 
types  (i.e..  hazardous  and 
nonhazardous)  of  used  oil  generated, 
quantities  and  types  of  used  oil  stored  hi 
a  particular  storage  device,  and 
quantities  and  types  of  used  oil  picked 
up  by  a  transporter.  The  generator 
merely  has  to  maintain  one  document 
with  qaultiple  entries.  Every  time  a 
shipment  of  used  oil  is  picked  up,  the 
transporter  acknowledges  the  pickup  on 
the  generator's  log  with  a  dated 
signature.  Similarly,  a  transporter 
maintains  a  collection  log  that  identifies 
the  quantities  of  used  oil  picked  up  per 
generator  along  with  the  name  and 
address  of  each  used  oil  generator  he  is 
serving.  A  used  oil  generator 
acknowledges  the  pickup  of  used  oil 
with  a  dated  signature  on  the 
transporter's  log.  The  transporter,  when 
delivering  used  oil  to  a  recycler,  submits 
a  copy  of  his  collection  log  to  the  facility 
owner  or  operator.  Both  transporter  and 
recycler  must  sign  the  collection  log  to 
acknowledge  delivery  and  acceptance  of 
used  oil.  Each  party  would  maintain  a 
copy  of  the  record  of  the  lised  oil 
transaction  on  file  for  three  years. 

As  discussed  above,  EPA  is 
considering  promulgating  a  presumption 
of  recycling  for  all  used  oils.  Under  this 
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oils  would  be  subject 
'Stem  outlined  here, 
successfully  rebuts  the 
Procedures  for  rebutting 


approach,  all  us 

to  the  tracking  s 

unless  the  perso^ 

presumption. 

the  recycling  prebumption  were 

discussed  above 

4.  Transporter  Ri  scordkeeping  and 
Reporting  Requirements 


In  1985.  EPA 
document  all 
delivery  of  n 
identifying  the  n$me 
number  of  the 
facility:  the  quantity 
or  delivered;  anc 
or  delivery  (50 
were  required  to 
for  three  years 
acceptance  or 
requirements  foi 
proposed  in  198! 

As  stated  in 
considering  limi 
for  used  oil  (peribd 
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transporter 
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Container  Storage:  *(. 
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49254].  Transporters 
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F.8..  EPA  is 
I  ing  the  transport  period 

of  time  from 

at  generator  to 
ecycling  facility]  to  35 

limit  of  35  days  is 


similar  to  the  35-day  limit  applicable  to 
the  transport  of  hazardous  waste 
t§§  262.42(a]  and  283.21].  The  initial  day 
of  the  35-day  period  will  begin  when  the 
used  oil  is  collected  from  a  used  oil 
generator.  Transporters  and  recycling 
facilities  can  document  that  used  oil  is 
delivered  to  the  recycler  within  the  35- 
day  period  through  the  use  of  collection 
logs  or  tracking  forms,  as  discussed 
below.  In  the  event  a  transporter  is 
unable  to  deliver  a  shipment  of  used  oil 
to  a  recycling  facility  within  the  35-day 
period,  the  transporter  will  be  required 
to  file  an  exception  report  with  the 
Regional  Administrator  explaining  the 
reasons  for  the  delay.  EPA  requests 
comment  on  the  35-day  shipment  period 
being  proposed  today. 

D.  Used  OH  Recycling  Facilities 

Table  IX.D.l  provides  a  brief 
summary  of  the  used  oil  recycling 
facility  requirements  that  EPA  is 
considering  adopting  under  Phase  I  of 
the  used  oil  management  standards  (if 
the  Agency  decides  to  promulgate  the 
management  standards  in  two  phases). 


Table  IX.D.1  also  compares  the 
requirements  that  the  Agency  is 
considering  now  with  those  proposed  in 
1985.  In  addition  to  the  requirements 
discussed  below,  all  used  oil  recyclers 
must  comply  with  all  applicable 
generator  and  transporter  requirements 
discussed  in  previous  sections  of  today's 
proposal.  A  more  detailed  discussion  of 
the  specific  recycling  facility 
requirements  is  provided  below. 

1.  Recycler  Storage 

EPA  believes  that  there  is  a  need  to 
assure  that  the  storage  practices  at  used 
oil  recycling  facilities  are  protective  of 
human  health  and  the  environment.  EPA 
may  regulate  used  oil  storage  in  the 
manner  described  below  regardless  of 
whether  the  used  oil  is  determined  to  be 
a  hazardous  waste  or  not,  since  EPA 
believes  that  the  potential  for  used  oil  to 
be  released  into  the  environment  and 
the  potential  damages  from  such  leaks  is 
not  necessarily  dependent  upon  whether 
the  used  oil  is  a  hazardous  waste,  but  is 
dependent  upon  the  way  in  which  the 
used  oil  is  managed. 


lABii  IX.D.l.— Proposed  Requirements  for  Used  Oil  Recycling  Facilities 


1985 


storage 

CFR  Part  264,  Sutjpart  I 

Atxjveground  Tanks:  »0  CFR  Part  265.  Subpart  J 

Underground  Storage  Tanks:  40  CFR  Part  265,  Subpart  J . 


Reniove  leaking  tank!  i 
Replace  leaking 


Corrective  Action 
from  use;  releases  must  be  remedied.. 
contAiner(s)  and  stop  leaks 


Ctosura 

Remove  all  tank  systems'  wastes,  arxl  meet  all  various  technical  and  fkianciai 
requirements  of  Su^)parts  G  and  H  of  Part  265. 

Preparedness  and  Prevention 

40  CFR  Part  264,  Sul^parts  C  and  D _ 

Tracking 

Recordkeeping  rf  a  tentract  Is  in  place  with  ttie  generator.  Hazardous  Waste 

Manifest  requreme  its,  inchxling  exception  reporting  wtien  there  is  no  contract 

Recordkeeping  and  Reporting 

Analysis  records,  maliifests,  operating  record,  retention  and  accessibility,  biennial 

and  additional  reports. 

Hazardous  Waste  Mixtures 
Rebuttable  presumptlin — used  oil  containing  more  tftan  1 ,000  ppm  total  halogens 
is  presumed  to  h^/e  been  mixed  with  hazardous  waste.  Mixtures  of  oil  and 
hazardous  waste  rttust  be  managed  as  hazardous  waste. 
40  CFR  266.40(c) 


Permit^jy-rule  unless 
ments);  or  modif) 


management  facikt  as. 


EPA  is  propo^ng 
recycling  faciliti  33 
site  prior  to  recjicl 
with  the  technicil 
below,  the  perm 
proposed  in  198J 
is  considering  re  quinng 


Permitting 

excluded  and  require  irtdividuai  permit  (surface  impound- 
existing  Subtitle  C  permit  to  handle  used  oil  for  co- 


Today 


Ck>ntainer  Storge:  40  CFR  Part  264,  Subpart  I.  (sarrw  as  proposed). 
Aboveground  Tanks:  40  CFR  Part  264.  Subpart  J  (or  SPCC). 
Underground  Storage  Tanks:  40  CFR  Part  280. 
See  Table  IX.B.2 

Containers:  §264.171. 

Aboveground  tanks:  §264.197. 

USTs:  40  CFR  Part  280.  Subparts  E  and  F. 

Aboveground  tanks:  Same  as  proposed  for  doaure.  defer  financial  responsiNlty. 
USTs:  40  CFR  Part  280.  Subparts  G  and  K 

40  CFR  Part  264,  Subparts  C  and  0. 

Sign  Transporter's  Collection  Log  and  maintain  separate  tog  at  the  factfity. 
(Two  additiortal  opttons  under  consideration.) 

Maintain  copies  of  collection  togs;  prepare  and  submit  Used  Oil  Management 
Report 

Same  as  proposed,  but  extend  applicatton  of  rebuttable  presumptton  to  all  used 
oils.  Test  all  used  oils  for  hakjgen  content 


Same  as  proposed  in  1985. 


that  used  oil 
storing  used  oil  on- 
ing  it  be  in  compliance 
requirements  listed 
t-by-rule  provisions 
,  and  in  addition,  EPA 
compliance  with 


the  speculative  accumulation  provision 
of  §  261.1(c)(8).  To  ensure  that  used  oils 
are  being  accumulated  for  the  purpose 
of  recycling  them  and  not  being  stored 
indefinitely,  used  oil  recycling  facilities 
may  have  to  demonstrate  that  75  percent 
of  the  used  oil  accumulated  at  the 


beginning  of  a  one-year  period  is 
recycled  within  the  one-year  period. 

a.  Container  Storage.  EPA  is  retaining 
the  container  standards  proposed  in 
1985  for  used  oil  recycling  facilities.  EPA 
is  proposing  that  used  oil  recycling 
facilities  comply  with  40  CFR  part  ZM 
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subpart  I  standards  when  storing  used 
oil  in  containers  (50  FR  49256).  EPA  is 
retaining  this  provision,  which  requires 
a  containment  system  around  the 
containers,  for  used  oil  recycling 
facilities  to  assure  adequate  protection 
of  human  health  and  the  environment 
from  potential  leaks  and  releases  of 
used  oil. 

b.  Aboveground  Tank  Storage.  In  1985, 
EPA  proposed  to  require  recycling 
facilities  storing  used  oil  in  aboveground 
tanks  to  comply  with  part  265  subpart  I 
standards  (50  FR  49256).  At  that  time, 
modiHcations  to  the  subpart  J  standards 
to  add  full  secondary  containment  had 
been  proposed  and  since  then  have  been 
promulgated.  EPA  is  now  proposing  to 
require  used  oil  aboveground  tank 
systems  at  recycling  facilities  to  meet 
the  current  requirements  of  part  265 
subpart },  including  secondary 
containment.  These  standards  include 
freeboard  and  overflow  controls  for 
uncovered  and  continuously-fed  tanks, 
inspections,  secondary  containment, 
response  to  leaks,  and  closure 
requirements.  As  explained  earlier  in 
this  notice,  EPA  is  considering  allowing 
used  oil  recycling  facilities  to  comply 
with  the  SPCC  requirements  for 
aboveground  storage  tank  areas  in  lieu 
of  the  part  265  secondary  containment 
requirements. 

The  Agency  requests  comment  on  the 
proposed  requirements  for  aboveground 
tank  and  container  storage  at  used  oil 
recycling  facilities. 

c.  Underground  Tank  Storage.  In  the 
1985  proposal,  EPA  indicated  that  all 
used  oil  storage  tanks  at  recycling 
facilities  would  be  subject  to  the 
proposed  part  265,  subpart )  storage 
requirements  for  hazardous  wastes 
stored  in  tanks.  The  subpart  J  standards 
for  hazardous  waste  storage  tanks  have 
since  been  promulgated  (51  FR  25422) 
and  require  secondary  containment  for 
both  aboveground  and  underground 
tanks.  Today,  however,  EPA  is 
proposing  that  used  oil  recycling 
facilities  storing  used  oil  in  underground 
tanks  be  subject  to  the  UST  regulations, 
including  the  corrective  action 
requirements  for  leaking  underground 
tanks,  that  were  promulgated  in  1988  at 
40  CFR  part  280.  EPA  will  not  be 
proposing  additional  section  3014  tank 
standards  for  used  oils  stored  in 
underground  tanks. 

EPA  requests  comment  on  the  tank 
and  container  storage  requirements 
under  consideration  for  used  oil 
recycling  facilities. 

d.  Storage  in  Surface  Impoundments. 
In  the  November  29, 1985  proposal,  EPA 
specified  management  standards  and 
required  permits  for  surface 
impoundments  used  by  recycling 


facilities  (50  FR  49255).  Even  though,  as 
discussed  above,  all  used  oils  may  not 
be  listed  or  identifled  as  hazardous 
wastes,  their  storage  can  pose  health 
and  environmental  hazards  associated 
with  the  release  of  oil  and  its  toxic 
constituents.  In  fact,  many  of  the 
damage  cases  cited  earlier  in  this  notice 
involved  impoundments.  It  is  EPA's 
understanding  that  surface 
impoundment  storage  is  very  unusual  at 
modern  used  oil  recycling  facilities.  To 
the  extent  impoundments  are  used,  EPA 
is  very  concerned  about  the  potential  for 
ground-water  contamination. 

EPA  is  considering  three  ways  to 
control  the  use  of  surface  impoundments 
for  storing  used  oil.  First,  as  proposed  in 
1985,  EPA  could  use  section  3014 
authorities  to  require  surface 
impoundment  standards  similar  to  or 
identical  to  those  found  in  40  CFR  part 
264  or  265  subpart  K  for  hazardous 
wastes  and  require  the  facility  to  obtain 
a  subtitle  C  permit  for  their  use  (as 
proposed  in  1985)  whether  or  not  the 
used  oil  being  stored  or  recycled  is 
hazardous.  In  addition,  the  Agency 
requests  comment  on  two  alternatives 
for  regulating  surface  impoundments 
used  to  store  used  oils.  EPA  could  ban 
the  use  of  surface  impoundments  under 
sections  1008,  3014,  and  4005  authorities 
since  the  Agency  believes  that  the 
placement  of  used  oils  in  unlined 
surface  impoundments  is  not 
environmentally  protective  and  may 
constitute  open  dumping.  If  EPA  decides 
to  ban  the  use  of  surface  impoundments 
for  used  oil  storage,  those  surface 
impoundments  currently  used  to  store 
used  oil  will  have  to  close  prior  to  the 
effective  date  of  the  section  3014 
management  standards.  After  the 
effective  date  of  the  used  oil 
management  standards,  any  surface 
impoundments  still  in  use  for  used  oil 
storage  will  have  to  be  closed  in 
compliance  with  40  CFR  subparts  K  and 
G. 

Finally,  EPA  could  require  used  oil 
recyclers  to  obtain  a  subtitle  C  permit, 
but  allow  used  oil  recyclers  to  petition 
the  Regional  Administrator  for  an 
exclusion  to  the  permitting  requirements 
upon  demonstrating  that  the  facility's 
site-specific  conditions  allow  for  safe 
storage  and/or  treatment  in  surface 
impoundments.**  A  facility  filing  a 
petition  for  a  permitting  exclusion  may 
have  to  demonstrate  that  the  used  oil 
will  not  migrate  from  the  unit  and  will 
not  contaminate  ground-water  or 
surface  water  receptors. 


**  In  the  case  of  listed  or  characteristic  hazardous 
used  oils,  the  used  oil  recycler  will  have  to  comply 
with  all  applicable  LOR  and  BOAT  standards  prior 
to  placing  the  used  oils  in  a  surface  impoundment. 


EPA  requests  comments  on  the 
options  presented  for  the  regulation  of 
surface  impoundments  at  used  oil 
recycling  facilities.  In  particular,  EPA 
requests  comments  regarding  whether  or 
not  used  oil  can  be  safely  managed  in 
surface  impoundments,  and  if  so,  under 
what  conditions. 

2.  Recycler  Tracking  of  Used  Oil 

In  the  1985  proposal,  used  oil 
recycling  facilities  were  required  to 
comply  with  the  hazardous  waste 
manifest  system  for  shipments  of  used 
oil  when  a  recycling  agreement  was  not 
in  place  between  a  generator  and  the 
recycler  (50  FR  49255).  In  lieu  of  the 
requirements  proposed  in  1985,  EPA  is 
considering  two  options  for  tracking 
mechanisms  for  used  oil  shipments  (see 
Table  IX.B.2).  These  options  are 
explained  in  detail  in  section  IX.C.3.  in 
the  discussion  of  transporter 
requirements.  Used  oil  recyclers  would 
have  to  acknowledge  the  receipt  of  each 
used  oil  shipment  by  signing  and  dating 
the  transporters  log  or  the 
accompanying  manifest.  If  EPA  chooses 
to  promulgate  Option  1  of  the  tracking 
requirements  described  above,  used  oil 
recyclers  may  have  to  provide 
documentation  to  confirm  receipt  of 
used  oil  shipments  within  the  proposed 
35-day  shipment  period,  if  a  generator 
requests  such  documentation.  If  the 
Agency  chooses  to  promulgate  Option  2 
of  the  tracking  requirements  described 
above,  tlie  transporter  would  retain  a 
copy  of  the  signed  used  oil  tracking  form 
and  would  provide  a  copy  of  the  signed 
tracking  form  to  the  recycling  facility 
(and  generator,  if  requested).  The 
recycling  facility  would  use  this 
information  to  prepare  the  necessary 
reports  discussed  later  and  maintain  a 
copy  for  recordkeeping  purposes. 

3.  Recycler  Release  Response  and 
Cleanup 

Under  the  1985  proposed  rule,  used  oil 
recycling  facilities  would  be  subject  to 
release  response  requirements  for 
containers  and  tanks  (50  FR  49256).  EPA 
is  considering  requiring  the  same 
corrective  action/release  response 
standards  as  proposed  in  1985  for 
recycling  facilities  that  store  used  oil  in 
aboveground  tanks  and  containers. 
Leaking  containers  would  be  required  tu 
be  replaced  and  visible  releases  from 
containers  and  tanks  "immediately" 
contained.  An  owner/operator  may  also 
be  required  to  remedy  any  deterioration 
or  malfunction  discovered  during  an 
inspection  of  a  tank  system.  However, 
due  to  the  promulgation  of  the  UST 
standards  in  1988  (53  FR  37173  and 
37189),  underground  tanks  storing  used 
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oil  at  recycling  facilities  are  subject  to 
the  corrective  action  requirements  for 
USTs  in  part  28oi  subpart  P.  EPA  is  not 
proposing,  at  thii  time,  that  used  oil 
recycling  facilities  undertake  full  facility 
corrective  actiori  unless  required  to 
obtain  a  full  Subfitle  C  permit.  Instead, 
used  oil  recyclini  facilities  may  be 
required  to  clean  up  all  visible  and 
detected  release!  of  used  oil  in 
accordance  with  either  the  cleanup 
requirements  prqposed  in  1985  (in  the 
case  of  containets  and  aboveground 
tanks)  or  those  provided  in  40  CFR  part 
280  subpart  F  (inithe  case  of 
underground  sto^e  tanks).  Due  to  the 
fact  that  the  USTj  regulations  were  not 
promulgated  untO  1988.  the  approach 
proposed  today  |>r  response  and 
cleanup  of  relea^s  from  underground 
tanks  storing  useid  oil  are  different  than 
the  requirements:  proposed  in  1985.  EPA 
requests  commeitt  on  the 
appropriateness  bf  retaining  the  UST 
release  response  and  clean  up 
requirements  for  used  oil  recycling 
facilities  storing  used  oils  in 
underground  tanf  s.  The  Agency  also 
requests  commertl  on  the  release 
response  requirements  being  considered 
for  aboveground  lank  and  container 
storage  at  used  oil  recvcling  facilities. 

4.  Recycler  Qosire  and  Financial 
Responsibility 

In  the  1985  proposed  rule,  used  oil 
recycling  facilitias  were  subject  to  the 
closure  and  post-jclosure  and  financial 
responsibility  requirements  of  subparts 
G  and  H  of  part  265  (50  PR  49256).  EPA 
believes  that  all  nnits  used  for  used  oil 
storage,  treatment,  and  in  certain  cases, 
disposal  (e.g.,  sunace  impoundments)  at 
these  recycling  facilities  must  be  closed 
in  a  manner  that  "will  minimize  risk  to 
human  health  and  the  environment.  EPA 
is  retaining  the  p-oposed  requirements 
for  closure  and  p  ist-closure  for 
aboveground  Ian  cs.  However,  facilities 
storing  used  oil  ip  underground  tanks 
will  be  subject  toj  the  UST  closure 

rt  280  in  lieu  of  the 
ts  proposed  in  1985. 
ment  on  the  closure 
bed  above  for  used 
oil  recycling  facilities. 

EPA  is  considaing  deferring  financial 
responsibility  reouirements  for 
aboveground  tanks  until  a  later  date. 
Comments  were  received  after  the  1985 
proposed  rule  was  published,  claiming 
that  financial  re»>onsibiiity  is  not 
needed  for  recycling  facilities  and  that 
most  recyclers  m^y  not  be  able  to  obtain 
coverage  and  majy  therefore  go  out  of 
business  if  the  Agency  promulgated  the 
financial  respon^bility  requirements 
proposed  in  1985,  Commenters  claimed 
that  Hnancial  resbonsibility 


requirements  in 
closure  requiremi 
EPA  requests  coi 
requirements  de; 


requirements  would  have  serious 
detrimental  effects  on  the  used  oil 
recycling  market,  and  that  recycling 
facilities  should  be  subject  to  less 
rigorous  financial  responsibility 
requirements  than  treatment,  storage, 
and  disposal  facilities.  One  commenter 
also  questioned  how  financial 
responsibility  requirements  would  be 
implemented  at  permit-by-nile  facilities. 

EPA  is  now  proposing  to  require  used 
oil  recycling  facilities  to  comply  with  the 
speculative  acciunulation  provision 
applicable  to  hazardous  waste  recycling 
facilities  (S  281.1(c)|8)).  EPA  beheves 
that  the  speculative  accumulation 
provision  will  reduce  the  potential  for 
releases  associated  with  long-term 
storage  and  therefore  may  minimize  the 
need  for  fmancial  assurance  at  used  oil 
recycling  facilities.  The  Agency  will, 
however,  continue  to  evaluate  the  need 
for  fmancial  responsibility  requirements 
at  used  oil  recycling  facihties  and  may 
propose  fmancial  requirements  at  a  later 
date.  The  Agency  is  concerned  that 
financial  responsibility  requirements 
may  place  a  significant  economic 
burden  on  used  oil  recycling  facilities 
and  may  result  in  a  decrease  in  the 
quantity  of  used  oil  that  is  recycled.  The 
financial  responsibility  requirements 
given  in  subpart  H  of  part  280 
concerning  underground  tanks  are 
applicable,  however,  to  facilities  storing 
used  oil  in  underground  tanks. 

EPA  requests  comments  on  the 
deferral  of  financial  responsibility 
requirements  for  facilities  storing  used 
oil  in  abovegroimd  tanks  and  containers. 

5.  Recycler  Recordkeeping  and 
Reporting  Requirements 

Used  oil  recyclers  engaged  in 

marketing  or  burning  used  oil  fuel  are 
required  to  comply  with  the  40  CFR  part 
266.  subpart  E  recordkeeping 
requirements.  EPA  is  now  considering 
modifying  these  requirements.  In  1985. 
EPA  proposed  additional  recordkeeping 
and  reporting  requirements,  beyond 
those  required  by  40  CFR  part  266. 
subpart  E,  for  recycling  facilities  (40 
CFR  266.43(f).  50  FR  49256).  These 
requirements  were  more  extensive  than 
those  proposed  for  used  oil  generators 
and  transporters  and  were  similar  to 
those  established  for  hazardous  waste 
management  facilities.  These  included 
the  following: 

—Operating  records  (§  264.73) 
— Availability,  retention,  and 

disposition  of  records  (9  264.74) 
—Biennial  reports  [i  264.75) 
— Additional  reports  (5  264.77). 

a.  Recordkeeping.  As  discussed 
above,  EPA  is  considering  several 
options  for  used  oil  tracking  (see  Table 
1X3.2.).  Under  each  option,  the 


maintenance  of  collection  logs  by 
transporters  and  recycling  facilities  is 
required  to  confirm  the  receipt  of  used 
oil  shipments  from  a  used  oil  generator 
at  a  recycling  facility.  The  log 
maintained  by  recyclers  would  fulfill  a 
portion  of  the  operating  record 
requirements  that  EPA  proposed  in  1985. 
Information  recorded  in  the  used  oil 
tracking  log  would  not  have  to  be 
duplicated  in  a  facility's  operating 
record  (the  log  will  be  considered  to  be 
a  part  of  the  operating  record). 

b.  Reporting.  EPA  has  re-evaluated 
the  biennial  reporting  requirements 
proposed  in  1985  for  used  oil  recycling 
facilities  (50  FR  49258)  and  determined 
that  some  elements  of  the  biennial 
report  are  not  appropriate  for  used  oil 
recyclers,  particularly  in  light  of  the  fact 
that  all  used  oils  may  not  be  identified 
as  hazardous  wastes  and  EPA  may 
defer  other  requirements  (e.g..  facility 
fmancial  responsibility  requirements). 

EPA  is  therefore  considering,  in  lieu  of 
the  use  of  the  biennial  report  designed 
for  hazardous  waste  TSD  facilities,  a 
separate  reporting  system  for  used  oil 
recycling  facilities  that  would  parallel 
the  hazardous  waste  biennial  report. 
The  used  oil  recycling  report  may  have 
data  elements  more  applicable  to  used 
oil  recycling  activities.  The  used  oil 
recycling  report  would  have  to  be 
prepared  and  submitted  to  EPA 
biennially  using  the  same  schedule  as 
that  established  for  the  hazardous  waste 
biennial  reporting  requirements, 
however,  EPA  may  consider  changing 
the  required  submission  date.  Under  this 
approach,  EPA  may  develop  a  form  with 
reporting  requirements  for  used  oil  - 
recycling  facilities  that  may  include: 

•  The  average  quantity  of  used  oil 
typically  stored  on-site  prior  to 
recycling; 

•  The  quantity  of  used  oil  recycled  as 
lube  oils  or  petroleum  fractions 
annually; 

•  The  annual  quantity  of  used  oil 
shipped  off-site  as  specification  fuel; 

•  The  annual  quantity  of  used  oil 
marketed  as  off-spec  used  oil; 

•  The  annual  quantity  of  used  burned 
as  off-specification  used  oil  fuel  burned; 

•  The  annual  quantity  of  used  oil 
disposed  on-site; 

•  The  quantity  of  used  oil  sent  off-site 
for  subtitle  C  disposal  annually;  and 

•  The  quantity  of  used  oil  sent  off-site 
for  subtitle  D  disposal  annually. 

EPA  may  require  used  oil  recyclers  to 
report  annual  quantities  of  used  oil 
handled  by  category  of  used  oil 
generator  (if  EPA  promulgates  Tracking 
Option  1).  EPA  may  use  the  generator- 
specific  information  obtained  from 
recyclers'  biennial  reports  to  evaluate 


Federal  Register  /  Vol.  56.  No.  184  /  Monday.  September  23.  1991  /  Proposed  Rules  48059 


the  impacts  of  the  Phase  I  management 
standards  on  used  oil  generators  and  to 
assess  the  need  for  EPA  to  develop  non- 
regulatory  incentives  to  encourage  used 
oil  recycling.  EPA  may  also  use  this 
information  to  determine  what 
percentage  of  the  total  quantity  of  used 
oil  generated  annually  enters  the  used 
oil  management  system,  is  used  to 
produce  burner  fuel,  and  is  used  as 
feedstock  for  lube  oil. 

EPA  requests  comment  on  the 
suggested  reporting  alternatives  to  the 
proposed  requirement  for  biennial 
reports  discussed  above. 

6.  Analytical  Requirements 

In  1985,  under  proposed  S  264.73,  EPA 
required  analysis  of  used  oil  to 
determine  halogen  content,  ignitability, 
fuel  specification,  and  additional 
parameter  testing  for  used  oil  recycling 
facilities  that  also  manage  hazardous 
wastes.  EPA  still  believes  that  testing 
for  indicator  parameters  (e.g.,  part  261, 
appendix  VIII  constituents]  is  necessary 
to  ensure  used  oil  and  other  hazardous 
wastes  are  not  mixed.  EPA  believes  that 
the  indicator  parameter  testing 
requirement,  in  addition  to  the  halogen 
content  analysis,  will  discourage  mixing 
at  co-management  facilities.  Therefore, 
the  analytical  requirements  proposed  in 
1985  will  remain  unchanged. 

In  addition,  used  oil  that  is  mixed  with 
hazardous  waste  is  a  hazardous  waste 
by  virtue  of  the  "mixture  rule"  {40  CFR 
261.3(a)).  Such  mixtures  of  used  oil  and 
hazardous  waste  would  have  to  be 
managed  in  compliance  with  40  CFR 
part  266,  subpart  D.  To  ensure  that  used 
oil  and  hazardous  waste  mixtures  are 
not  either  sold  as  blended  used  oil  fuels 
or  rerefined  to  manufacture  lube  oil 
feedstock,  EPA  is  considering  requiring 
recycling  facilities  to  test  each  shipment 
of  used  oil  for  halogen  content  and,  in 
the  case  of  co-management  facilities, 
test  for  part  261,  appendix  VIII 
constituents  (indicator  parameters), 
prior  to  shipment  of  the  recycled  product 
to  end  users. 

EPA  requests  comment  on  the  testing 
requirements  discussed  here. 

7.  Recycler  Permits 

In  the  1985  proposed  rule,  EPA  used 
the  authority  of  RCRA  section  3014  to 
propose  permitting  requirements  for 
used  oil  recycling  facilities  (50  FR  49255, 
49257).  RCRA  section  3014(d)  provides 
that  owners  and  operators  of  used  oil 
recycling  facilities  are  deemed  to  have  a 
permit  for  their  recycling  activities  and 
associated  tank  and  container  storage, 
provided  they  comply  with  the  used  oil 
management  standards  promulgated  by 
EPA.  Under  the  1985  proposal,  used  oil 
recycling  facilities  would  qualify  for 


permits-by-rule  by  complying  with  40 
CFR  266.43  and  266.44,  the  proposed 
requirements  for  used  oil  recyclers  and 
burners.  The  Agency  is  considering 
retaining  the  1985  proposed  permit-by- 
rule  requirements.  Although  EPA 
proposed  Hnancial  responsibility 
requirements  for  used  oil  recyclers  in 
1985,  EPA  is  not  including  such 
requirements  for  aboveground  tank  and 
container  storage  in  today's  proposed 
standards.  Financial  responsibility 
standards  for  these  used  oil  recycling 
facilities  are  being  deferred  until  the 
Phase  II  management  standards  are 
promulgated. 

EPA  believes  that  the  permit-by-rule 
requirements  proposed  in  1985  are 
appropriate  for  all  used  recycling 
facilities,  even  if  some  used  oils  are 
determined  not  be  hazardous  wastes.  As 
discussed  earlier  in  today's  notice, 
potential  hazards  to  human  health  and 
the  environment  exist  regardless  of 
whether  or  not  the  used  oil  is  a 
hazardous  waste. 

Certain  types  of  used  oil  recycling 
facilities  were  excluded  from  permit-by- 
rule  eligibility  in  the  1985  proposal. 
These  include  facilities  that  recycle  or 
store  used  oil  in  surface  impoundments 
and  facilities  that  manage  other 
hazardous  wastes  in  addition  to  used  oil 
(co-management  facilities).  These  types 
of  facilities  may  be  required  to  obtain  an 
individual  subtitle  C  permit  or  modify 
their  existing  permit,  in  the  case  of  co- 
management  facilities.  In  addition,  as 
proposed,  the  Regional  Administrator  or 
the  director  of  an  approved  state 
program  may  have  the  discretion  to 
require  individual  permits  for  other 
facilities  that  could  pose  a  substantial 
potential  or  present  hazard.  The  Agency 
will  also  require  used  oil  recycling 
facilities  that  accumulate  used  oil 
speculatively  (i.e.,  are  not  in  compliance 
with  the  speculative  accumulation 
provision  of  S  261.1(c)(8))  to  obtain  a  full 
subtitle  C  permit.  These  facilities  would 
be  subject  to  the  §  3004(u)  corrective 
action  provisions  for  permitted  facilities. 
EPA  is  not  proposing  any  changes  to  the 
exclusions  to  permit-by-rule  eligibility 
proposed  in  1985. 

If  EPA  promulgates  used  oil 
management  standards  in  two  phases, 
used  oil  recycling  facilities  that  are 
eligible  for  a  permit-by-rule  will  be 
deemed  to  have  a  permit-by-rule  when 
the  owner  or  operator  is  in  compliance 
with  all  of  the  Phase  I  management 
standards.  Then  later,  when  EPA 
promulgates  any  Phase  II  management 
standards,  the  owner  or  operator  will 
have  to  be  in  compliance  with  both  the 
Phase  I  and  Phase  II  management 
standards  on  the  effective  date  of  the 


Phase  II  standards  to  keep  the  facility's 
permit-by-rule  status. 

E.  Used  OH  Marketers 

In  1985,  EPA  proposed  to  replace  the 
existing  Part  266  Subpart  E  requirements 
with  the  proposed  generator  and 
transporter  requirements  (50  FR  49239 
November  25, 1985).  Under  the  proposed 
scheme,  marketers  were  intended  to 
become  subject  to  the  generator 
standards.  That  proposed  requirement 
remains  unchanged  in  the  case  of 
generators  who  market  specification 
fuel.  Recyclers  who  market  specification 
used  oil  fuel  must  be  in  compliance  with 
the  recycling  facility  standards 
(including  the' permit-by-rule  provisions) 
included  in  today's  notice  and  those 
proposed  in  1985. 

The  1985  proposed  regulations  were 
unclear  as  to  the  status  of  the  marketer 
notification  requirements  and  the 
requirements  relating  to  one-time 
notices  to  be  received  from  the  burners 
to  which  the  marketer  sells  used  oil 
EPA  wishes  to  clarify  in  this  notice  that 
the  final  requirements  in  S  266.43(b)(3). 
relating  to  notification  to  EPA  of  used  oil 
marketing  activities  and  in 
§  266.43(b)(5),  requiring  that  marketers 
obtain  a  one-time  written  and  signed 
notice  from  burners  that  the  off- 
specification  used  oil  fuel  will  be  burned 
only  in  industrial  boilers  or  furnaces, 
will  still  apply  to  marketers.  These 
regulations  will  be  moved  to  the  newly- 
created  section  on  used  oil,  part  279. 

As  proposed  in  1985.  marketers  will 
become  subject  to  the  generator  and 
transporter  regulations,  including  the 
provision  relating  to  maintaining  records 
of  shipments  in  a  logbook.  Marketers 
will  also  be  required  to  comply  with 
whatever  tracking  option  is  selected. 
EPA  believes  that  since  used  oil 
marketers  are  the  first  party  to 
determine  the  disposition  of  used  oil  and 
since  marketers  generally  store  used  oil 
prior  to  shipping  it  to  burners,  used  oil 
.  marketers  may  be  required  to  comply 
with  all  applicable  generator  and 
transporter  standards  proposed  today 
and/or  discussed  in  the  1985  proposal. 
In  addition,  marketers  are  responsible 
for  conducting  analytical  tests  to 
document  that  used  oil  being  sold  as 
specification  fuel  does  not  exceed  any  of 
the  specification  parameters. 

EPA  requests  comments  on  the 
appropriateness  of  subjecting  marketers 
to  the  generator  and  transporter 
standards  proposed  for  Part  279. 
Readers  should  note  that,  as  proposed  in 
1985,  marketers  blending  used  oil  fuel 
would  be  subject  to  the  recycling  facility 
standards. 
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F.  Burners  of  SpeaificatJon  Used  Oil 

in  1985.  EPA  promulgated  a 
specification  for  ujsed  oil  fuel  (50  FR 
49205.  40  CFR  266ko  and  266.43(b)(1) 
and  (6)).  Used  oil  rue!  meeting  these 
specifications  can  be  burned  without 
regulation  in  non-industrial  boilers  such 
as  those  in  apartn»ent  or  office  buildings, 
provided  an  analjijsis  is  conducted  and 
records  are  kept  by  the  first  person  who 
claims  that  the  fu^i  meets  the 
specification  (i.e.,  the  marketer).  The 
specification  was  intended  to  be 
protective  under  ^jirtually  all 
circumstances.  EPi\  believed  that  used 
oil  fuels  meeting  the  specification  would 
not  pose  hazards  lignificantly  greater 
than  virgin  fuel  oi|  when  burned.  In  fact, 
the  specification  l^els  for  arsenic, 
cadmium  and  chrQmium  were  selected 
to  be  equivalent  t$  virgin  fuel  levels.  The 
specification  for  lead  was  set  at  100 
ppm.  which  was  ajbout  10  times  greater 
than  lead  levels  fdund  in  virgin  fuel  oils, 
and  was  intendedlas  an  interim  measure 
until  the  Phase  II  Iftuming  rules  were 
promulgated. 

When  EPA  developed  the  used  oil  fuel 
specification  levels  in  1965,  the  Agency 
based  the  constitiient  levels  for  the 
specification  on  tqe  possible  human 
health  effects  fror»  an  urban  burning 
scenario  (50  FR  49180).  EPA  performed  a 
risk  assessment  t(^  identify  constituents 
that  may  pose  incteased  risks  to  human 
health  given  that  Used  oil  could  be 
burned  in  highly  populated  urban  areas. 
When  the  constiti^ents  of  concern  were 
typically  found  in  (used  oil  at  levels 
greater  than  in  viifein  fuel  oils,  they  were 
included  in  the  specification  at  their  95th 
percentile  levels  in  virgin  fuel  oils.  EPA 
reasoned  that  higher  levels  could  pose 
substantial  risk,  abd  levels  lower  than 
those  found  for  thi  >  same  constituents  in 
virgin  fuel  oils  wo  iild  not  provide 
protection  of  human  health  and  the 
environment  giveik  that  used  oil  fuels 
could  replace  virnn  oil  fuels.** 

EPA  continueslo  believe  that  there  is 
little  protection  toj  be  gained  by 
regulating  processed  used  oil  fuels  that 
meet  the  specification  levels  any  more 
stringently  than  virgin  oil  fuels,  since 
these  used  oil  fueb  essentially  present 
no  greater  risk  to  puman  health  and  the 
environment  than  virgin  oil  fuels.  Also, 
the  Agency  believes  that  the  costs 
associated  with  tlie  regulation  of  used 
oil  fuels  that  meet!  the  specification 
limits  (that  are  essentially  the  same  as 
the  virgin  oil  fuel  Specification)  may 
result  in  burners  substituting  virgin  oil 
fuels,  which  are  uhregulated,  for  used  oil 


JMI 


**  See  PEOCo  Envirt  nmenul  Inc.  A  Risk 
Asseasmc  il  of  Waste  ( )il  Burning  in  Boilen  and 
Spdce  Heaten.  Augu8tll984. 


fuels.  Therefore,  EPA  is  considering 
providing  a  regulatory  exemption  from 
the  used  oil  management  standards  for 
those  used  oil  fuels  that  meet  the  used 
oil  fuel  specification  in  40  CFR  286.40(e). 
As  explained  above,  the  specification 
was  developed  to  provide  virtually  the 
same  level  of  protection  horn  the 
burning  of  used  oil  fuels  as  that 
exhibited  by  the  burning  of  virgin  oil 
fuels.  Therefore,  EPA  sees  no  reason  to 
regulate  used  oil  fuels  that  meet  the 
specification  levels  beycHid  requiring  the 
marketer  to  test  the  fuel  and  document 
that  it  meets  the  specification  levels  for 
each  constituent  and  comply  with  the 
recordkeeping  requirements  of  40  CFR 
266.43. 

In  1985.  EPA  set  the  specification  limit 
for  total  halogens  at  4,000  ppm  (based 
upon  emission  standards  modelling). 
EPA  also  promulgated  a  rebuttable 
presumption  for  mixtures  of  used  oil  and 
hazardous  wastes  in  1985.  The 
rebuttable  presumption  limit  for  halogen 
content  was  set  at  1,000  ppm  (based 
upon  probable  mixing  scenarios).  The 
Agency  believes  (due  to  enforcement 
experience)  that  used  oils  exhibiting  a 
total  halogen  level  greater  than  1,000 
ppm  have  most  likely  been  mixed  with 
chlorinated  hazardous  wastes. 

The  Agency  wants  to  discourage  all 
mixing  of  used  oils  and  hazardous 
wastes.  However,  EPA  understands  that 
some  used  oils  (e.g.,  metalworking  oils 
with  chlorinated  additives)  may  exceed 
the  1,000  ppm  total  halogen  limit  without 
having  been  mixed  with  hazardous 
waste.  In  these  cases,  the  generator  can 
rebut  the  presumption  of  mixing  and  the 
used  oil  would  be  regulated  under  the 
§  3014  management  standards  and  not 
as  a  hazardous  waste.  However,  even  if 
the  presumption  of  mixing  is  rebutted,  if 
the  total  halogen  level  in  the  used  oil 
exceeds  4,000  ppm,  the  used  oil  will  not 
meet  the  used  oil  specification  limit  for 
halogens.  Therefore,  if  the  used  oil  is  to 
be  burned  for  energy  recovery,  the  used 
oil  will  have  to  undergo  further 
processing  to  meet  the  used  oil  fuel 
si>ecification  (to  lower  the  total  halogen 
level)  or  the  used  oil  must  be  burned  as 
off-specification  used  oil  fuel  (in  which 
case  the  marketer  of  the  used  oil  fuel 
must  be  in  compliance  with  the  current 
part  286  subpart  E  requirements). 

However,  EPA  is  considering 
eliminating  the  total  halogen  level  of 
4,000  ppm  fit>m  the  used  oil  fiiel 
specification.  The  deletion  of  the  total 
halogen  level  in  the  specification  criteria 
may  eliminate  any  current  confusion 
regarding  the  difi^erence  in  the  4,000  ppm 
level  of  the  used  oil  specification  and 
the  1,000  ppm  level  of  the  rebuttable 
presumption.  The  result  of  establishing 


only  one  limit  for  total  halogen  content 
would  be  that  the  specification  level  for 
used  oil  fiiete  would  contain  only 
concentration  limits  for  metals  and  the 
halogen  limit  for  the  presumption  of 
mixing  would  remain  at  1,000  ppm  total 
halogens.  EPA  believes  that  industry 
currently  complies  with  the  1,000  ppm 
total  halogen  limit  for  used  oil  fuels. 
Therefore,  it  may  be  unnecessary  to 
include  a  total  halogen  limit  in  the  used 
oil  fuel  specification.  The  Agency 
requests  comment  on  the  need  for  and 
consequences  of  eliminating  the  total 
halogen  limit  in  the  used  oil  fuel 
specification. 

Used  oil  recyclers  commonly  test  used 
oil  samples  prior  to  accepting  used  oil  to 
determine  whether  the  used  oil  was 
mixed  with  hazardous  waste  or  not 
Many  times  recyclers,  if  the  presence  of 
halogens  is  detected,  perform  additional 
testing  (e.g..  EPA  SW-84e  test  method 
8010)  to  determine  the  quantity  and  the 
type  of  hazardous  waste  that  may  have 
been  mixed  with  the  used  oil.  If  mixing 
is  confirmed,  then  the  shipment  is  many 
times  rejected  or  the  generator  is 
advised  to  send  the  contaminated  used 
oil  to  a  hazardous  waste  incinerator.  On 
occasion,  die  quantities  of  used  oil 
rejected,  and  therefore  required  to  be 
incinerated  (or  otherwise  burned  as  a 
hazardous  waste  fuel),  are  not  large 
enough  to  warrant  the  handling  and 
transportation  costs  associated  with 
sending  them  to  an  incinerator.  In  these 
cases,  the  generator  may  consider 
handling  the  mixture  differently  than 
sending  it  to  an  incinerator  or  other 
permitted  hazardous  waste  burner 
facility.  To  discourage  mismanagement 
of  such  mixtures.  EPA  is  considering 
allowing  recyclers  to  accept  this  mixtiire 
if  it  is  accompanied  by  proper  manifest 
forms  and  provided  the  recycler  agrees 
to  ship  the  used  oil  mixture  to  a 
permitted  hazardous  waste  burner  to  be 
burned  as  a  hazardous  waste  fuel.  EPA 
requests  comment  on  what  additional 
requirements  may  be  necessary  to 
ensure  that  a  recycler  does  not  conduct 
any  mixing  with  other  unadulterated 
used  oils  to  lower  the  halogen  content 
and  market  the  mixture  as  a  used  oil 
fiiel. 

EPA  solicits  comment  on  the  Agency's 
proposal  to  allow  used  oil  fuels  meeting 
the  specification  levels  to  be  burned 
without  regulation  under  the  section 
3014  management  standards. 

EPA  received  a  correspondence  from 
the  National  Oil  Recyclers  Association 
(NORA)  requesting  an  interpretation  of 
the  current  regulations  concerning 
mixtures  of  used  oil  and  characteristic 
hazardous  waste  (in  this  case  mineral 
spirits  that  exhibit  the  characteristic  of 
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ignitability).  *'  Mineral  spirits,  when 
mixed  with  used  oil,  no  longer  exhibit 
the  characteristic  of  ignitability  and  the 
resultant  mixture  is  subsequently 
burned  for  energy  recovery.  Since  the 
mixture  no  longer  exhibits  the 
characteristic  of  ignitability,  the  burning 
of  such  a  mixture  for  energy  recovery  is 
subject  to  part  266,  subpart  E  as  a  used 
oil  fuel,  and  is  not  subject  to  part  266 
subpart  D  as  a  hazardous  waste  fuel. 

G.  Burners  of  Off-Specification  Used  Oil 

In  November  1985.  EPA  proposed  that 
burners  of  off-specification  used  oil  fuel 


would  be  subject  to  regulation  as 
recycling  facilities,  and  as  such  would 
have  to  comply  with  the  proposed 
storage  and  other  management 
requirements  (see  proposed 
§  266.43{a)(l)  and  50  FR  49239). 
Comments  wrere  received  indicating  that 
these  requirements  would  be  too  costly, 
and  would  discourage  the  use  of  used  oil 
fuel.  This  section  discusses  some 
possible  changes  to  the  proposal  for  off- 
specification  used  oil  burners.  If  not 
discussed  here,  provisions  proposed 
under  S  266.43  and  S  266.44  are  still 
under  consideration  for  nsed  oil  burners. 

Tabi^  IX.G.1.— Used  Oil  Burners 


Table  IX.G.l  provides  a  brief 
summary  of  the  used  oil  burner 
requirements  that  EPA  is  currently 
considering  for  promulgation.  These 
standards  will  be  included  under  Phase  I 
if  the  used  oil  management  standards 
are  promulgated  in  two  phases.  Table 
IX.G.l  also  compares  the  requirements 
that  the  Agency  is  now  considering  with 
those  proposed  in  1985.  A  more  detailed 
discussion  of  the  proposed  used  oil 
burner  requirements  is  provided  below. 


1985 


StOTBoe 
Container  Storage:  40  Cf=n  Part  264  SUipart  t 


Abovegrouod  Tanks:  40  CFR  Part  265.  Sutjpart  J 

Underground  Storage  Tantw:  40  CFR  Part  265.  Sulipart  J 

Corrective  Action 

Remove  leaking  tanks  from  use:  releases  must  tie  remedied ~. 

Replace  leakir>g  contaJner<s)  arxj  stop  leaks.  _ 

Ctosute 
RemoMB  aM  tank  aystems'  wastes,  and  meet  aH  various  tect>nicai  and  financial 
requiraments  o(  Subparts  G  and  H  o(  Part  265. 

Tracking 

Shipment  of  off-spec  used  oil  to  receiving  facility  accompanied  try  invoke  giving 
kientifk^ation  numbers  and  addresses  of  marketer  and  facility  and  quantity  and 
dates  of  sbipmanL 


Today 


Container  Storage:  40  CFR  Part  265.  Subpart  1.  Coverage  same 

(contairw  condition  ar>d  management,  inspections  lor 

etc.). 
Aboveground  Tanks:  Same  as  generators  (tank  conditkKi,  inspections  for  releases 

and  cleanup,  doeure  reouirements,  etc.). 
Underground  Storage  Tanks  40  CFR  Part  280. 
Storage  time:  Limited  to  180  days. 

Same  as  proposed  for  contair>ers  and  aboveground  tanks. 
USTs:  40  CFR  Part  280.  Subparte  E  and  F. 

Aboveground  tanks:  40  CFR  Part  265,  Subpart  J;  defer  financial  responsMKy. 
USTs:  40  CFR  Part  280,  Subparts  Q  and  H. 

Burners  may  be  required  to  sign  a  transporters  colteclion  tog. 
Existing  invoke  system. 


1.  Burner  Storage 

In  1985.  EPA  proposed  specific 
requirements  for  tank  and  container 
storage,  and  accompanying 
preparedness  and  prevention  and 
envergency  procedures.  EPA  is 
concerned  that  the  1985  proposed 
storage  requirements  (which  were 
similar  to  those  proposed  for  used  oil 
recycling  facilities)  may  be  too  stringent 
and  unnecessarily  expensive  for  used  oil 
burners.  EPA  believes  that  used  oil 
burners  store  used  oil  merely  to  meet 
their  fuel  needs  and  generally  not  to 
stockpile  used  oils  for  an  extended 
period  of  time.  Therefore,  in  lieu  of  the 
storage  requirements  proposed.  EPA  is 
now  considering  requiring  the  same  on- 
site  storage  requirements  for  burners  as 
those  outlined  above  for  generators. 
These  provisions  are  essentially  the 
same  as  those  proposed  in  1985  for 
aboveground  tanks  and  containers, 
except  for  the  secondary  containment 
requirement,  and  include  inspection  of 
taitks  for  cocrosioa  and  leaks,  closure, 
special  provisions  for  igoitable  oil. 


cleanup  of  visible  releases,  leaks,  and 
drips,  labelling  of  tanks  and  containers 
used  for  storage,  and  overflow  and 
freeboard  controls.  In  the  case  of 
underground  tanks  used  to  store  used  oil 
fuels.  EPA  is  proposing  to  retain  the 
current  40  CFR  part  280  requirements  for 
used  oil  burners.  Also,  to  ensure  against 
potential  hazards  from  extensive 
accumulation  and  storage  of  used  oil  at 
burning  facilities.  EPA  is  considering 
limiting  the  storage  period  at  burning 
facilities  to  180  days.  Burners  storing 
used  oil  for  a  period  longer  than  180 
days  may  have  to  comply  with  the 
recycling  facility  storage  and  permit-by- 
rule  requirements.  EPA  requests 
comments  on  the  proposed  storage 
standards  for  burners  of  non- 
specification  used  oil  fuels.  As 
discussed  above,  the  SPCC  regulations 
would  continue  to  apply  independently 
to  the  section  3014  standards  for  used  oil 
burners. 


2.  Burner  Analysis  Requirements 

EPA  proposed  that  all  recycling 
facilities,  including  burners,  analyze  the 
used  oil  managed  at  the  facility  for  total 
halogens,  ignitability.  and  indicator 
parameters  (when  other  hazardous 
wastes  are  also  managed  at  the  facility). 
Commenters  stated  that  the  analysis 
requirements  were  duplicative  since  ' 
such  a  determination  has  already  been 
made  by  a  used  oil  recycler  or  marketer. 
As  one  commenter  pointed  out. 
marketers  have  already  performed 
analyses  to  determine  if  the  used  oil 
meets  the  specification  and  to  determine 
if  the  oil  has  been  mixed  with  hazardous 
waste.  EPA  is  aware  that,  at  a  minimum, 
most  reputable  used  oil  handlers 
conduct  relatively  simple  analyses  using 
test  kits  to  determine  if  the  used  oil  has 
been  mixed  with  hazardous  waste. 

EPA  is  considering  allowing  burners 
to  use  information  provided  by 
marketers  (e.g..  certification  or 
analytical  results)  in  heu  of  requiring  the 
burner  to  perform  analyses  for  halogen 


"Letter  to  Mr.  David  Bussard.  Director. 
Characterization  and  AMessment  Division  ef  EPA'i 


OfTice  of  Solid  Waste,  from  Mr.  Chris  Harris. 
National  Oil  Recyders  Association  of  fune  S.  1991. 
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and  ignitability  if  that  information  is 
provided  by  the  marketer;  (c)  EPA  may 
require  that  a  log  indicating  the  dates, 
quantities,  and  types  of  used  oil 
accepted  for  burning  be  maintained  (as 
required  for  other  types  of  recycling 
facilities);  (d)  reduced  closure 
requirements,  the  unit  specific  closure 
requirements  in  part  265,  subpart  J 
would  apply  to  burners,  rather  than  the 
closure  requirements  proposed  for  the 
other  types  of  recyclers;  and  (e)  EPA 
may  require  biennial  reporting  for 
burners  as  discussed  above  for  recycling 
facilities,  especially  when  used  oil  fuel 
is  accepted  directly  from  used  oil 
generators.  Burners  may  also  be  subject 
to  the  same  unit-specific  corrective 
action/release  response  requirements  as 
other  recycling  facilities.  Therefore, 
requirements  for  burners  relating  to  tank 
storage,  analysis  (if  analytical  results 
are  provided  by  the  marketer),  and 
closure  are  less  stringent  than  those 
requirements  for  other  types  of  used  oil 
recycling  facilities. 

To  date,  EPA  has  not  proposed 
regulations  covering  technical  burning 
requirements  for  used  oil  burners.  Also, 
today's  proposal  does  not  add  emission 
standards  for  devices  that  bum  used  oil 
for  energy  recovery.  EPA  requests 
comments  and  supporting  data  on 
emissions  from  used  oil  burners  and  the 
need  for  development  of  emission 
standards  for  burners  as  part  of  the 
Phase  II  requirements. 

EPA  requests  comments  on  the 
reduced  permitting  standards  including 
storage,  analytical,  and  recordkeeping 
and  reporting  requirements  for  used  oil 
burners  of  off-specification  oil. 

H.  Facilities  Using  Distillation  Bottoms 
or  Baghouse  Dust  to  Produce  Asphalt 
Products 

EPA  does  not  generally  view  the 
residues  from  processing  and  re-refining 
of  used  oil  as  within  the  scope  of  section 
3014.  As  discussed  earlier  in  this  notice, 
these  residues  may  be  subject  to  listings, 
characteristic  determinations,  and  the 
hazardous  waste  management 
regulations  under  subtitle  C.  An 
exception,  however,  may  be  the  use  of 
distillation  bottoms  and  baghouse  dust 
to  make  asphalt  products  (e.g.,  road- 
paving  material,  roofing  tiles,  etc.).  Re- 
refineries  produce  substantial  amounts 
of  distillation  bottoms  (approximately  21 
million  gallons  annually)  and  EPA  has 
been  told  that  the  revenues  from  the 
sale  of  these  residues  are  important  to 
the  viability  of  re-refineries.  To  meet  the 
statutory  goal  of  a  protective  and  viable 
used  oil  recycling  system,  EPA  considers 
the  use  of  distillation  bottoms  as  an 
ingredient  in  asphalt  products,  where 
the  starting  material  is  used  oil  and  it 


becomes  an  integral  part  of  the  asphalt, 
to  be  within  the  scope  of  the  universe  of 
recycled  used  oils  governed  by  RCRA 
section  3014.  (See  discussion  in  VILA,  of 
the  notice.)  Similarly,  asphalt  plants 
burning  used  oil  as  a  fuel  may 
incorporate  baghouse  dust  from  air 
pollution  control  devices  used  to  control 
emissions  from  used  oil  combustion  into 
asphalt  products.  This  process  also 
seems  to  be  closely  related  to  used  oil 
recycling  (i.e.,  it  may  be  integral  to  the 
use  of  used  oil  as  a  fuel  at  asphalt 
plants)  and  so  it  may  also  be  within  the 
scope  of  section  3014  authority. 

In  1985,  EPA  proposed  a  special 
exemption  from  the  proposed  used  oil 
management  standards  for  asphalt 
paving  materials  containing  distillation 
bottoms  from  used  oil  re-refining  or 
baghouse  dusts  from  air  pollution 
control  devices  used  to  control 
emissions  from  recycled  used  oil 
combustion.  Persons  using  the 
distillation  bottoms  or  baghouse  dusts 
into  the  asphalt  would  have  been 
regulated  as  used  oil  recycling  facilities. 
EPA  asked  for  comments  on  the  hazards 
associated  with  these  residuals  and  the 
need  for  controls  over  asphalt  products 
made  from  used  oil  residues  in  the  1985 
proposal.  Very  little  information  was 
received  in  answer  to  this  request. 

EPA  may  propose  regulations  for 
hazardous  waste-derived  products  that 
are  placed  on  the  land  (e.g,  aggregates, 
asphalt,  cement).  Under  such  proposal, 
producers  of  hazardous  waste-derived 
products  may  have  to  demonstrate  that 
their  products  are  no  less  protective 
than  non-waste-derived  products.  EPA 
requests  comment  on  whether  such  an 
approach  is  applicable  to  asphalt 
products  derived  from  used  oil  residuals, 
or  as  an  alternative,  whether  other 
means  (i.e.,  a  limit  on  the  percentage  of 
used  oil  that  the  asphalt  can  contain,  or 
a  leach  test  such  as  the  TCUP,  etc.)  could 
ensure  the  safety  of  such  products. 

Finally,  EPA  is  proposing  a  change 
from  the  1985  proposal  for  the  facilities 
that  make  asphalt  using  used  oil 
residuals.  Instead  of  regulating  asphalt 
plants  as  used  oil  recycling  facilities, 
EPA  is  considering  regulating  such 
facilities  in  a  manner  identical  to  that 
outlined  above  for  bumers  of  off- 
specification  used  oil  fuels.  EPA  is 
considering  regulating  asphalt  plants  in 
the  same  manner  as  burners  of  off- 
specification  used  oil  fuel  because  the 
Agency  believes  that  the  used  oil  is,  in 
both  cases,  being  used  for  its  inherent 
characteristics  (e.g.,  BTU  value).  These 
facilities  would  be  subject  to: 

•  Inspection  and  spill  response  for 
aboveground  tank  storage; 
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•  The  40  CFR  part  280  requirements 
for  underground  tank  storage; 

•  Analysis  and  documentaHon  of  no 
mixing  with  hazardous  waste  (which  the 
marketer  of  the  residues  may  provide); 
and 

•  ilecordkeeping  associated  with  a 
collection  log  or  invoice  system. 

These  requirements  would  help 
ensure  proper  management  of  the  used 
oil  residuals  prior  to  their  incorporation 
into  the  asphalt.  Facilities  making  such 
products  would  also  have  to  obtain  a 
permit  by  rule  (i.e.,  as  proposed  for  used 
oil  burners). 

Comments  are  requested  on  the 
appropriateness  of  including  these 
residues  in  the  scope  of  the  section  3014 
regulations  and  on  the  approach 
outlined  above  for  regulating  this  type  of 
recycling  activity. 

/.  Road  Oilers 

In  1985,  EPA  proposed  a  ban  on  the 
use  of  used  oil  for  dust  suppression 
based  on  the  premise  that  all  used  oils 
would  be  listed  as  hazardous  waste. 
RCRA  section  3004(1)  prohibits  the  use 
of  materials  containing  hazardous  waste 
for  dust  suppression.  As  discussed 
previously  in  this  notice  (Section 
Vni.F.4),  EPA  is  still  considering  using 
section  3014  authority  to  ban  road  oiling. 
Alternatively,  EPA  may  allow  some 
road  oiling  under  certain  conditions 
(e.g.,  when  used  oil  is  applied  to  land  in 
compliance  with  the  LDR  standards  and 
the  disposal  guidelines  that  EPA  may 
develop  in  the  future).  If  that  is  the  case. 
EPA  may  subject  road  oilers  to 
analytical  requirements  to  document 
that  the  oil  is  sale  for  road  application 
(e.g.,  testing  each  batch  prior  to  use).  In 
addition.  EPA  may  regulate  road  oilers 
the  same  as  recycling  facilities,  requiring 
compliance  with  the  permit-by-rule 
provisions  (including  storage,  closure, 
release  response  requirements,  and 
recordkeeping  and  reporting)  for  their 
storage  units.  EPA  requests  comment  on 
this  alternative  regulatory  scheme  to 
allow  for  limited  road  oiling.  EPA  also 
requests  comments  on  what  analyses 
will  demonstrate  that  the  used  oil  is  safe 
for  road  application. 

/.  Disposal  Facilities 

In  1985.  because  EPA  proposed  to  list 
all  used  oils,  the  disposal  of  used  oils 
would  have  been  regulated  under 
Subtitle  C.**  The  approach  currently 


*'  Used  oil  that  it  determin«d  to  be  hazardous  (by 
a  listing  or  because  it  exhibits  one  or  more  of  the 
characteristics  of  a  hazardous  waste)  must  continue 
to  be  dtB|KMad  in  accordance  with  Subtitle  C 
requirement*. 


under  consideration  may  not  list  or 
identify  all  used  oils  as  hazardous, 
however.  EPA  is  therefore  considering 
special  requirements  (e.g.,  analyses, 
recordkeeping,  and  reporting)  for 
disposal  of  nonhazardous  used  oils.  The 
party  intending  to  dispose  of  used  oil 
must  prove  that  it  is  non-recyclable 
before  detennining  whether  it  is 
hazardous.  For  non-hazardous  used  oil 
disposal,  EPA  may  develop  disposal 
criteria  under  the  authorities  provided  to 
the  Agency  under  RCRA  sections  1008, 
3007.  and  4005.  RCRA  authorizes  EPA  to 
provide  technical  descriptions  of  the 
level  of  performance  that  provides 
protection  of  public  health  and  the 
environment  and  to  provide  minimum 
criteria  defining  those  practices  which 
constitute  open  dumping. 

The  options  for  disposal  of 
nonhazardous  used  oil  are  discussed 
extensively  in  section  VIII.E.  The 
Agency  requests  comments  on  the 
appropriateness  of  codifying  the  chosen 
option  in  the  new  part  279,  rather  than  in 
part  257  or  258  (relating  to  solid  waste 
facilities). 

The  disposal  guidelines  developed  by 
EPA  could  establish  design  and 
operation  steps  for 

•  Controlling  down-gradient 
migration  of  used  oil  or  generation  of  oil 
plumes  that  could  reach  drinking  water 
sources; 

•  Locating  certain  sites  or 
designating/dedicating  other  sites  as 
acceptable  used  oil  disposal  sites  based 
on: 

— Simple  site-specific  factors  such  as 
soil  type,  annual  rainfall,  proximity  to 
surface  water  and/or  ground  water 
sources,  proximity  to  the  nearest 
human  population,  and  proximity  to 
ecologically  sensitive  habitats 
(aquatic  and  terrestrial);  or 

— Other  site-specific  prevention  and 
detection  measures. 

X.  Economic  Impact  Screening  Analysis 
Pnrsaant  to  Execntive  Order  12291 

Executive  Order  122»1  (46  FR  13193) 
requires  that  a  regulatory  agency 
determine  whether  a  new  regulation  will 
be  "major"  and.  if  so.  that  a  Regulatory 
Impact  Analysis  (RIA)  be  conducted.  A 
major  rule  is  defmed  as  a  regulation  that 
is  likely  to  result  in  one  or  more  of  the 
following  impacts: 

(1)  Annual  effect  on  the  economy  of 
$100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individuals,  industries, 
Federal.  State,  and  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 


ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Consistent  with  Executive  Order 
12291,  the  Agency  has  completed  a 
preliminary  economic  impact  screening 
analysis  for  the  regulatory  options 
discussed  in  today's  Supplemental 
Notice,  including  those  pertaining  to 
listing  of  used  oil  as  a  hazardous  waste 
and  related  land  disposal  restrictions  as 
well  as  the  proposals  for  Phase  I 
alternative  management  standards  for 
used  oil  under  section  3014  of  the  Used 
Oil  Recycling  Act. 

The  Agency's  analysis  suggests  that 
the  various  management  practices 
proposed  for  the  storage,  handling  and 
effective  tracking  of  used  oil  are  similar 
to  or  the  same  as  those  required  by 
other  existing  federal  and  State 
regulations  or  current  business  practices 
for  most  of  the  facilities  in  the  industry 
segments  potentially  affected  by  the 
proposed  rule.  Because  of  this,  although 
the  total  number  of  facilities  that  could 
potentially  be  affected  by  these 
standards  is  large  (approximately 
640.000  used  oil  generator,  collector, 
transporter,  processing,  rerefining, 
marketing,  and  burning  facilities), 
incremental  costs  to  most  of  the  affected 
facilities  would  be  quite  modest. 
Household  "do-it-yourself*  (DIY)  used 
oil  activity  would  not  be  regulated  as 
such  until  after  the  oil  enters  the 
collection  system. 

The  Agency's  best  estimate  is  that  the 
range  of  likely  annual  costs  of 
compliance  with  various  combinations 
of  the  options  being  considered  in 
today's  Notice,  including  Phase  I  of  the 
section  3014  management  standards, 
imposing  bans  on  road  oiling  and  land 
disposal  of  used  oil,  and  listing 
processor  and  rerefiner  used  oil 
residuals,  would  not  much  exceed  $60 
million  and  could  be  less  than  $10 
million  per  year,  depending  on  the 
combination  of  options  selected  for  the 
final  rulemaking.  Thus,  based  on  this 
cost  screening  analysis,  the  Agency 
does  not  believe  that  the  regulatory 
options  presented  in  today's  preamble 
would  constitute  a  major  rule  according 
to  the  first  criterion  of  E.0. 12291. 

Additional  analysis  of  potential 
effects  on  individual  sectors  also  leads 
the  Agency  to  conclude  that  there  would 
not  be  a  substantial  increase  in  costs  or 
prices  for  consiuners  or  a  significant 
effect  on  international  trade  or 
employment,  even  if  ail  options  were 
implemented  in  their  entirety.  Certain  of 
the  listing  options  cotiid  have 
substantial  effects  on  a  small  but 
significant  segment  of  the  recycling 
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Agency  does  no*  believe  that  today's 
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ts  of  EPA's  cost 
wever,  subject  to 
uncertainty  duelto  insufficient  data.  In 
addition,  the  Agency  has  not  been  able 
to  evaluate  fully  the  costs  and  recycle 
market  implications  of  certain  of  the 
used  oil  listing  options  related  to  boiler 
and  furnace  mafkets  for  "derived  from" 
used  oil  fuels  orlthe  listing  of  distillation 
bottoms  on  rerefiners'  distillation 
asphalt  product  markets.  The  Agency 
therefore  solicit)  additional  data  and 
comments  pertiient  to  any  aspects  of 
this  cost  screening  analysis,  and,  in 
particular,  on  the  effects  of  the  "derived- 
from  rule"  on  pijocessor  fuel  markets 
and  effects  of  listing  distillation  bottoms 
on  rerefiner  asppalt  markets  and  their 
implications  for  used  oil  recycling. 

As  stated  above,  based  on  work  to 
date  the  Agencv  does  not  believe  that 
any  combination  of  today's  proposed 
listing  alternatives  and/or  management 
standard  options  would  constitute  a 
major  rule  requi  ring  a  Regulatory  Impact 
Assessment  under  E.0. 12291.  However, 
if  EPA's  further  work  or  public  review 
comments  lead  jo  substantial 
reassessment  oflthis  position,  and 
depending  on  thje  options  selected  in  the 
final  rulemakina,  the  Agency  will 
appropriately  update  the  1985  RIA  in 
support  of  the  final  rulemaking. 

The  following  paragraphs  of  this 
section  lay  out  ih  greater  detail  the 
Agency's  approach  and  findings  from 
the  economic  impact  screening  analysis, 
as  well  as  some|  background  on  the 
assumptions  m^de  to  arrive  at  the  cost 
estimates.  For  farther  detail,  the  reader 
is  referred  to  thi  i  supporting  technical 
background  doc  ument  "Cost  and 
Economic  Impact  Screening  Analysis  for 
the  1991  Used  C  il  Proposal"  available  in 
the  docket. 

A.  Scope  and  A,  iproach  for  Impact 
Screening 

1.  Overview  of  1  Jsed  Oil  Generation  and 
Management 

Used  crankca  se  oils  and  other  used 
oils  are  a  very  c  ommon  and  pervasive 
byproduct  of  a  I  lighly  mobile,  industrial 
society.  Every  n  lode  of  transportation, 
every  machine,  and  virtually  every 
industrial  proce  ss  which  relies  on  oil  for 
lubrication,  hycraulic  fluid,  insulation, 
or  other  processing  generates  used  oil. 
For  1988  the  Agency  estimates  that 
about  1.35  billidn  gallons  of  used  oil  was 

United  States  by 
households,  an(  industrial  and  non- 
industrial  generators.  The  Agency  has 
also  estimated  I  hat  approximately 


640,000  industrial  and  non-industrial 
generators,  and  several  thousand 
collectors,  handlers,  processors, 
rerefiners.  marketers  and  burners  could 
potentially  be  regulated  under  various 
options  included  in  this  Notice. 
Household  generators  would  not  be 
regulated  under  any  of  the  used  oil 
regulatory  proposals.  Table  X^.l 
presents  in  greater  detail  the  variety  of 
business  sectors  potentially  subject  to 
these  regulatory  options,  including  the 
total  number  of  facilities  estimated  to  be 
operating  in  each  sector.  The  number  of 
facilities  in  each  sector  potentially 
affected  by  various  options  discussed  in 
today's  Notice  is  discussed  below. 

Table  X. A.  1.— Total  Non-Household 
Facilities  Handung  Used  Oil  in  1990 


Facilly  type 


Genefators  Total — — — 
Non-Industrial  Subtotal..... 
Service  Stations . 
Repair  Shops.. 
New  &  Used  Dealers.. 
Fleets . 
Non-service  Retailers . 

Aif/Marine/RR - ~ 

Public  Collection  Centers 

Industrial  Subtotal 

Collectors/Transporters  Total 

<  =  10  Ctays 

> 10  Days 

Processors  and  Rerefiners  Total.. 

Major  Processors 

Minor  Processors 

Re-refiners 

Subtotal  Facilities - 

Marketers  not  already  counted  ' .. 

Burners  • 

Off-Spec.. 
Space  Heaters. — 
On-Spec 


Total  No. 

of 
facilities 


640.413 

282.413 

45,000 

100,000 

56.000 

72,500 

400 

7,513 

1,000 

358.000 

383 

345 

38 

186 

112 

70 

4 

640.982 

7 


1,121 

60,000 

? 


>  According  to  tfie  Hazardous  Waste  Data  Marv 
agement  System  (HWDMS),  1.567  facilities  rrwrVet- 
ing  off-specification  used  oil  have  notified  EPA  of 
Vna  practice.  However,  ttiis  figure  Includes  collectors, 
processors,  rerefiners  and  8on>e  generators.  The 
total  number  of  marketers  rx>t  already  counted  re- 
mains unclear  Marketers  of  on-specification  used  oil 
may  include  any  general  fuel  oil  dealers,  and  are  not 
regulated  under  this  proposal. 

•According  to  HWDMS,  1,121  off-specificatioo 
burr>ers  of  used  oil  have  notified  EPA  of  tfus  prac- 
tice. An  additioffai  60.000  facilities  are  estimated  to 
txim  used  oil  for  fuel  in  space  heaters;  however, 
used  oM  burned  lor  this  use  is  exempted  from  regula- 
tion urxjer  tfus  proposal.  Burners  of  on-spec  used  oil 
include  general  fuel  oil  customers,  arxl  are  also  not 
regulated  under  tNs  proposal. 

Used  oil  is  ciurently  managed  to  a 
substantial  degree  by  an  established 
recycling  and  reuse  system  of  oil 
accumulation,  collection,  transportation, 
processing,  rerefining  and  marketing  to 
end  users.  In  1988,  70  percent  or  949 
million  gallons  of  the  used  oil  generated 
were  recycled  through  the  used  oil 
management  system  of  collectors, 
processors,  and  end  users,  or  were 
reused  on-site  by  the  generators 
themselves;  approximately  34  million 


gallons  were  reused  for  the  purpose  of 
road  oiling.  Of  the  1.35  billion  gallons 
generated  in  1988.  58  percent  or  784 
million  gallons  were  burned  for  energy 
recovery,  either  on  site  by  the  generator 
space  heaters  or  in  industrial  boilers,  or 
off-site  in  boilers  and  furnaces,  cement 
kilns,  and  diesel  engines.  At  each  stage 
of  the  process,  used  oil  is  accumulated 
and  stored  and  may  be  subject  to 
mismanagement  in  handling  or  storage. 
The  Phase  I  management  standards  seek 
to  safeguard  against  mismanagement  of 
the  used  oil  at  each  step  in  the  process. 

B.  Section  3014  Management  Standards 
for  Recycled  Used  Oil 

1.  Background  Assumptions  and 
Regulatory  Options  Analyzed  for  Phase 
I  Management  Standards 

The  regulatory  options  analyzed  for 
this  cost  screening  analysis  are  those 
described  previously  in  the  preamble. 
For  the  purpose  of  conducting  this 
screening  analysis,  the  costs  attributable 
to  the  alternative  management 
standards  are  understood  to  apply  to 
generators  and  handlers  of  used  oil 
regardless  of  the  decision  to  list  all  used 
oil  or  any  subcategory  of  used  oil  as  a 
hazardous  waste.  All  used  oils  except 
those  generated  by  households  are 
presumed  to  be  bound  for  recycling,  and 
all  non-household  generators  and  other 
facilities  could  be  subject  to  the  Phase  I 
Standards.  However,  most  generators 
would  be  exempted  under  the  small 
quantity  generator  exemption  option 
discussed  in  sections  VIII  and  IX  of 
today's  notice.  Used  oil  not  bound  for 
recycling  would  have  to  be  tested  to 
demonstrate  non-recyclability  due  to  its 
physical  characteristics  (e.g.,  low  heat 
content  or  high  water  content). 

The  Phase  I  alternative  management 
standards  for  generators,  handlers, 
processors  and  end  users  of  used  oil.  as 
described  earlier  in  today's  preamble, 
would  describe  basic  management 
practices  for  used  oil  storage, 
preparedness  and  spill  prevention,  spill 
response  and  cleanup,  recordkeeping 
and  reporting,  and  testing  (for  those 
facilities  that  want  to  dispose  of  their 
used  oil).  The  individual  requirements 
vary  by  facility  type.  In  general, 
however,  compliance  costs  for  the 
affected  facilities  relate  primarily  to 
additional  labor  hours  required  to 
provide  regular  tank  inspections, 
provide  training,  maintain  records  or 
compile  reports. 

Specific  assumptions  and  features 
significant  to  the  cost  analysis  are 
described  briefly  below: 

•  Storage  requirements  for  drums  and 
containers,  above-ground  tanks, 
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underground  tanks,  and  surface 
impoundments  apply  uniformly  to  all 
non-household  generators,  collectors 
and  transporters,  processors,  rerefiners, 
marketers,  and  burners.  All  such 
facilities  are  assumed  to  be  required  to 
spply  "good  housekeeping"  standards  of 
regular  inspection  of  the  tanks  to  ensure 
tank  integrity,  and  clean  up  all  drips  and 
small  leaks  as  soon  as  they  are  detected. 
In  addition,  all  storage  facilities  are 
assumed  to  be  required  to  label  tanks  as 
"used  oil  storage."  Based  on  interviews 
with  association  and  other  industry 
representatives  of  each  of  the  categories 
of  facilities  affected,  we  estimate  that 
approximately  10  percent  of  generators 
and  burners  would  require  additional 
measures  to  comply  with  the  storage 
and  spill  response  requirements. 
However,  used  oil  storage  identification 
labels  may  be  required  at  every  facility 
and  on  every  tank  and  storage 
container,  since  these  labels  are  not 
common  among  either  generators,  or 
used  oil  processing  or  management 
facilities.  Secondary  containment  for 
used  oil  collector  and  processor 
facilities  has  not  been  explicitly 
included  at  this  time,  but  because  of  the 
Spill  Prevention,  Control,  and 
Countermeasures  program  (SPCC). 
incremental  costs  are  likely  to  be 
minimal. 

•  Spill  response  and  cleanup  standards 
would  apply  to  all  facility  types  in  order  to 
ensure  that,  in  the  event  that  a  spill  occurs, 
the  spill  be  contained  and  cleaned  up  as 
rapidly  as  possible.  It  is  assumed  that  any 
failed  tank,  container,  or  equipment  would 
have  to  be  drained  of  remaining  oil  and  either 
repaired  or  replaced.  With  the  exception 
noted  t>elow,  costs  for  spill  response  and 
cleanup  materials  are  assumed  to  be  already 
accounted  for  at  all  or  most  facilities  in  the 
used  oil  generating  and  handling  sectors  as  a 
matter  of  common  business  practice  due  to 
local  fire  code  regulations  and  insurance 
requirements.  Major  spills  that  could  involve 
the  cleanup  and  removal  of  contaminated 
soils,  pumping  or  treating  of  groundwater,  or 
surface  water  oil  containment  are  not 
addressed  by  today's  proposal. 

•  Preparedness  and  prevention  standards 
also  apply  to  all  facilities  and  are  the  same  as 
those  contained  in  40  CFR  subpart  C  and 
subpart  0,  including  installation  of  an 
internal  communications  or  alarm  system, 
fire  extinguishers,  adequate  water  supply, 
and  emergency  training  plans  and 
procedures.  We  have  assumed,  based  on 
interviews  with  industry  representatives,  that 
facilities  in  only  two  generator  subcategories 
(nonservice  retailers  and  public  collection 
centers)  comprising  less  than  one  percent  of 
all  generators,  will  require  additional 
measures  for  preparedness  and  prevention. 

•  Used  oil  tracking,  recordkeeping  and 
reporting  requirements.  All  facilities, 
including  generators,  would  l>e  required  to 
keep  a  record  of  used  oil  shipments  and/or 
deliveries  for  a  period  of  three  years  in  the 


form  of  a  log.  In  addition,  transporiers  would 
be  required  to  initiate  a  separate  paper 
tracking  system  of  the  used  oil  they  handle, 
with  information  on  both  the  origin  and 
destination  of  the  used  oil.  Transporters,  fuel 
processors  and  rereriners.  and  burners  of 
used  oil  which  fails  to  meet  the  fuel  oil 
specification  would  be  required  to  report 
biennially  on  the  volumes  of  recycled 
products  handled,  by  categories.  We  have 
assumed  that  all  industrial  generators  and 
handlers  and  97  percent  of  non-industrial 
generators  already  have  standard  business 
recordkeeping  systems  in  place  which  could 
be  supplemented  or  revised  at  no  measurable 
incremental  cost.  For  biennial  reporting,  we 
have  assumed  that  all  collectors/ 
transporters,  processors,  and  rerefmers 
would  incur  modest  additional  costs. 

•  Testing  for  generators  (for  BTU  content, 
viscosity,  total  halogens,  or  water  content) 
would  be  necessary  only  for  that  subset  of 
generators  who  choose  to  utilize  disposal 
options  instead  of  recycling  their  used  oil.  We 
believe  that  only  a  very  small  portion  of 
facilities  would  generate  used  oil  that  is 
characteristically  non-recyclable. 
Accordingly,  we  have  estimated  that  only  5 
percent  of  industrial  generators  and  an 
additional  5  percent  of  the  air/marine/ 
railroad  non-industrial  subcategory  would  be 
required  to  test  for  non-recyclability.  No 
additional  testing  requirements  are  assumed 
for  used  oil  management  facilities. 

•  Permitting  requirements  are  assumed  to 
apply  to  all  transporters,  processors  and 
rerefiners,  as  well  as  to  marketers  and 
burners  of  used  oil  fuel  which  fails  to  meet 
the  existing  used  oil  fuel  s[>ecification 
standards,  with  such  permits  to  be  issued  by 
rule  at  no  cost.  Hazardous  waste  co- 
management  faciUties,  however,  would  t>e 
required  to  file  for  a  modiHcation  of  their 
existing  Subtitle  C  permit,  and  would 
therefore  incur  a  modest  one-time  cost. 

2.  Existing  (Baseline)  Regulations  and 
Practices  That  Limit  Incremental 
Impacts  of  Phase  I  Management 
Standards 

The  Agency  estimates  that  only  a 
small  fraction  of  facilities  storing, 
handling,  and  burning  used  oil  will  incur 
additional  costs  attributable  to  the 
Phase  I  Management  Standard 
alternatives,  because  the  administrative 
and  other  facility  standards  are  already 
substantially  in  place  due  to  other 
federal.  State,  and  local  requirements, 
and  standard  industry  practices.  The 
alternative  management  standards  that 
are  under  consideration  and  described 
in  today's  Phase  I  proposal  were 
developed  to  ensure  that  used  oil  is 
adequately  stored  and  handled  to 
protect  public  health  and  the 
environment  while  imposing  a  minimal 
burden  on  the  existing  used  oil 
collection  and  recycling  system.  Since 
the  storage,  handling,  and  management 
of  all  wastes  has  become  a  major  issue, 
many  used  oil  facilities  have 


incorporated  protective  measures  in 
response. 

The  alternative  management 
standards  proposed  today  incorporate 
or  overlap  with  portions  of  three  federal 
statutes  already  promulgated:  The 
Underground  Storage  Tank  rule  (UST,  40 
CFR  part  280),  the  Spill  Prevention, 
Control,  and  Countermeasures  program 
(SPCC,  40  CFR  part  112),  and  regulations 
and  guidelines  promulgated  under  the 
Occupational  Safety  and  Health  Act  (29 
CFR  part  1910).  Since  the  UST 
regulations  have  been  incorporated  in 
today's  rulemaking  to  cover  all 
underground  used  oil  storage 
requirements  for  leak  detection, 
containment,  and  spill  response,  today's 
rule  imposes  no  additional  requirements 
or  costs  attributable  to  underground 
storage. 

In  addition,  the  federal  SPCC 
aboveground  tank  inspection  and 
containment  requirements  substantially 
overlap  today's  storage  regulations  and 
effectively  preclude  additional  burdens 
for  large  generators  as  well  as 
collectors,  processors,  rerefiners, 
marketers,  and  burners  that  store  oil 
above  ground  in  tanks  larger  than  660 
gallons  or  combinations  of  tanks  and 
containers  with  aggregate  capacity  of 
greater  than  1,320  gallons.  SPCC  is 
designed  to  protect  against  petroleum 
spills  into  navigable  waterways; 
however,  the  statute  has  been  broadly 
interpreted  by  the  federal  government  as 
well  as  by  the  regulated  sectors  to  apply 
to  virtually  all  large  facilities,  regardless 
of  geographic  location.  These 
requirements,  described  earlier  in  the 
preamble,  stipulate  management 
practices  for  storing  and  monitoring  of 
oil  in  aboveground  tanks,  spill  response 
and  cleanup,  and  preparedness  and 
prevention  to  an  extent  which  we 
believe  would  require  no  additional 
compliance  cost. 

Finally,  the  requirements  for  worker 
training  and  protection  against  hazards 
in  the  workplace  issued  by  OSHA, 
require  training  for  workers  engaged  in 
the  handling  of  hazardous  materials, 
although  the  requirements  are  not 
specific  to  used  oil  facilities.  Even  if 
many  or  all  categories  of  used  oil  are 
non-hazardous,  used  oil  is  typically 
generated  in  facilities  where  other 
hazardous  materials  such  as  degreasers. 
paint  thinners,  and  other  solvents  are 
handled.  We  believe  that  preexisting 
OSHA-mandated  training  programs  for 
other  materials  handled  at  used  oil 
facilities  can  be  expanded  to  include 
used  oil  handling  considerations  at  no 
additional  cost. 

At  the  State  level,  seven  States 
regulate  used  oil  as  a  hazardous  waste. 
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controlbng  the  storage.  haocU«g  and 
management  of  ysed  oil.  Four  States 
(California,  Misuari.  Rbode  hiaad  and 
Vermont)  have  let  the  smaU  quantity 
generator  exception  threshold  low 
enough  that  ba^rdous  waste 
nanagement  re|ul3tions  cover  even 
very  small  geoetaton  such  a*  snatl 
service  stations  and  community 
collection  faciUbes.  The  other  three 
States  (MassackasettSv  New  Jersey. 
Oklahoma).  har«  SQG  thresholds  high 
enough  to  exempt  smaD  generators,  but 
do  regalate  otb«r  used  oil  management 
facilities.  Dependkig  on  the  States  hi 
question,  we  have  asauined  that  no 
additional  comfiiiance  costs  for 
manageaaent  standards  are  incurred  by 
the  covered  facilities  in  these  States. 

At  the  local  level,  frre  code 
regulations  typically  mandate 
equivalent  physical  preparedness  and 
prevention  equrpment  such  as  alarm  or 
communications  systems  and  spill 
absorbent  materials.  Also,  on  an 
individual  facility  basis,  management 
guidelines  stipHfating  "good 
housekeeping"  fianagcment  standards 
imposed  by  insitrers  are  common  among 
processors,  marfceters.  and  burners. 

One  addition!?  factor  may  Hmit  the 
incremental  cosps  below  what  is 
presented  here.  lAs  mentioned  earlier, 
the  majority  of  (osts  estimated  for  the 
management  8t<  ndards  are  labor-  rather 
than  capital-  dependent.  Some  of  the 


Tabl£  X.B-t.-  -Number  of  Faciuties  Assumed  to  Incur  rHCREMENTAt  Cost  W»th  Small  QuANTrrY  Generator  Exemptwh 


G«nerM)rs 

TranspartaHon. 
— wi«iSOG 
— wnttxxjl 

Industrial 

— wi«\SQ0 


Collectofs/Tn 
■  Processors/ Re-Relhjers.. 

Marketers  ' 

Bumei*  * 

Total  With  SOG 
Total  Without  SQG 


Notice. 


labor  requirements  are  so  low  (e.g.  daily 
inspection  time  for  storage)  that  the  cost 
may  be  absorbed  into  the  amount  of 
"down  time"  of  unallocated  flexible  time 
available  in  most  businesses.  They  can 
also  be  absorbed  by  providing  proper 
training  and  education  to  workers  and 
emphasizing  the  need  for  iospection  and 
cleanup  to  minimize  the  potential 
hazwds  to  btunan  health  and  the 
environment  associated  wiA  used  oil 
releases  and  spills  and  improper 
disposal 

3.  Summary  of  Potentially  Affected 
Activities  and  Facilities  Under  Phase  1 
Management  Staadards  With  no  SmaU 
Business  Generator  Exemption 

After  accounting  for  existing 
requirements  and  standard  industry 
practices  dictating  storage,  monitoring. 
and  handling  of  used  oil  compelled  by 
the  provisions  of  UST  regulations,  SPCC 
program  requirements,  OSHA 
requirements  and  guideUnes,  existing 
state  regulations,  and  local  fire  codes, 
and  insnraiKX  requireraenta,  only  a 
much  smaller  subset  of  the  total  number 
of  potentially  affected  facilities  remains. 
Table  X.B.1  shows  that,  of  the  total 
population  of  approximately  64Z00O 
facilities  potentially  affected  by  Phase  I 
management  standards,  approximately 
60,000  will  bear  additional  costs  for 
storage  measures,  1,200  for 
preparedness  and  prevention,  9.400  for 
tracking,  recordkeeping  and/ or 


reporting,  and  fast  over  18,000  for 
testing.  The  vast  mafBsity  ol  these 
facilities  are  generators.  Since  permit  by 
nfte  woold  be  applied  for  the  majority  of 
used  oil  handling  and  peeycfing  facifities 
except  for  used  oil  generators,  no 
additional  penartting  cost  is  assumed  is 
ttie  majority  of  cases.  However, 
additional  permitting  costs  far  fermif 
modifications  would  be  borne  by 
approximately  twenty  rerefiners  and 
other  used  oil  processors  that  are 
cnrrently  permitted  SBbtttfe  C  eo- 
management  faciRties. 

The  numbers  of  facilities  shown  in 
table  X.B.I  assumed  to  incur  additionaf 
costs  are  those  facilities  which  have 
non-standardized  regular  storage 
inspections,  have  no  OSHA  training 
programs  because  no  other  hazardous 
materials  are  handled  on  site  (as  in  tfte 
case  of  public  collection  centers  and 
non-service  retailers),  do  not  keep 
records  of  the  used  oil  transported  off 
site,  or  are  used  oil  generators, 
processors,  or  rerefiners  who  are 
required  to  test  used  oil  before  disposing 
of  it  (i.e.  if  the  oil  is  not  recyclable). 
Although  collectors,  transporters,  and 
processors  all  have  in  place  invoice  and 
tracking  systems  as  a  matter  of  standard 
industry  accounting  and  biQiBg  practice, 
they  are  not  currently  reqtiired  to  report 
the  volumes  of  used  oil  picked  up  from 
generators,  accumulated  and  processed 
on  site,  and  deHvered  to  end  users. 
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'  Burners  o<  o«-apeciticato(v  used  oil 

>  Permitted  hazardous  waste  co-management  facilities  wilt  incur  additional  costs  for  modRyog  their  Subtitle  C  permit 


For  the  facilities 
increinental  co^ts, 
the  annual  cost 
the  components 


that  do  Incur 

Table  XB.Z  presents 
per  facibty  for  each  of 
of  the  management 


standarcb.  Generators  are  subieet  to  the 
highest  unit  cost  for  these  reqoirements. 
Additional  detail  on  the  ntimbers  of 
affected  facilities  and  onit  cost  of 


compliance  is  available  fn  the  techniea? 
background  doctmientation  available  in 
the  docket. 
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Table  X.B.2.— Nationwide  Incremental  Annual  Costs  Attributable  to  Section  3014  Management  Standards 


Sectors 


Generators. 


Noo-lndustrial 

Service  Stations.. 
Repair  Shops.. 


New  a  Used  Dealers.. 
Fleeto 


NorvService  Retailers. 

Air/ Marirw/ Railroad 

Public  Collection  Centers.... 

Industrial 


Collectors/Transporters  ...„„ 

Processors/Re-Refiners 

Marfcetecs »».„..„ .«,«.. 

Burners »......»*...».».. 


TOM' 


Storage' 


$18,071,280 

8.058.180 

2,966.580 

2.197.500 

246,000 

^360.400 

0 

137.700 

150.000 

10.013,100 

0 

0 

0 

33,600 

18,100,000 


Spill 
prepared- 
ness aiKl 
prevention 


$154,440 

154.440 

0 

0 

0 

0 

51.480 

0 

102.960 

0 

0 

0 

0 

0 

154.000 


Spin 

response 


$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Tradong/ 

reconflwep- 

mgand 

reporting 


$422,028 

422,028 

0 

0 

0 

374,438 

0 

9.518 

38.072 

0 

99.275 

92.870 

0 

0 

614.000 


$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
•50,000 
0 
0 
50,000 


TMlinQ 


$5,555,904 
114.304 
0 
0 
0 
0 
0 
114.304 
0 

5,441,600 
0 
0 
0 
0 

5.560,000 


Overall  cost 


$24,200,000 

8.750,000 

2.970.000 

2.200.000 

246.000 

2.730.000 

51.500 

262.000 

291,000 

15.500,000 

99.300 

143.000 

0 

33,600 

24.500,000 


'  Storage  costs  (or  labet*  will  be  borne  by  aN  facilities.  Annualized  at  approximately  50  cents  per  year,  tables  add  approximately  $300  000  lo  the  total  cost 
»  Permitted  hazardous  waste  co-management  faahties  wiN  incur  addMonal  costs  tor  modifyina  the  Subtitle  C  permit 
*  Totals  are  rounded  to  three  significant  digits. 


Table  X.B.3  provides  the  Agency's 
best  present  estimates  of  the  total 
national  costs,  by  sector,  for  each  of  the 
Phase  I  Management  Standards 


discussed  in  relation  to  today's 
proposed  mle.  In  the  absence  of  a  small 
business  generator  exemption,  the 
Agency's  best  estimate  is  that  today's 


proposed  Section  3014  Management 
Standards  would  result  in  a  total  annual 
compliance  cost  of  approximately  $25 
million. 


Table  X.B.3.— Annual  Costs  Per  Faciuty  for  Faciuties  Assumed  to  Incur  Costs  as  a  Result  of  Section  3014 

Management  Standards 

[Dollars  par  year] 


Sectors 

Storage 

Preparedness  A 

Tracking/ 

recordkeeping  & 

reporting 

rmtnaUnQ 

Testing 

Generators: 
Transportation '..   „_   

$300 

300 
0 
0 
0 

300 

$129 
0 
0 
0 
0 
0 

$48 

0 

259 

407-555 

0 

0 

$0 
0 
0 

'0 
0 
0 

$304 

304 

0 
a 

Industrial 

Collectors/transporters 

Processors/re-refiners 

Marketers 

Burners „ 

0 

0 

'  Approximately  20  already  permitted  hazardous  waste  co-management  facilities  will  incur  a  one-time  permit  modrficatton  coat  lof  modHying  their  Subtitle  C  permit 
This  could  amount  to  as  much  as  a  few  tttousarxl  dollars  per  year  on  an  artnualized  basis. 


The  greatest  part  of  this  cost  is 
attributable  to  additional  inspection 
requirements  for  used  oil  storage  at 
generator  facilities.  The  next  highest 
cost  is  for  testing  used  oil  for  the  small 
percentage  of  industrial  facilities  that     ■ 
would  test  to  be  able  to  dispose  of  their 
used  oil  under  the  rebuttable 
presumption  for  disposal,  estimated  at 
approximately  $5.6  milHon.  As  a  sector, 
industrial  generators  are  estimated  to 
bear  the  greatest  costs,  with  an  annual 
cost  of  $15.4  million.  Together,  industrial 
and  non-industrial  generators  combined 
bear  over  90  percent  of  the  total  cost  of 
compliance  with  the  proposed 
management  standards. 

Allowing  a  small  quantity  generator 
exemption  changes  both  the  total  cost 
and  the  distribution  of  the  cost  of  Phase 
I  of  the  management  standards 
signiricantly.  As  Table  X.B.3  shows. 


total  compliance  costs  for  the 
management  standards  drops  from  $24.5 
million  to  $2.1  million  when  a  SQG 
exemption  is  included. 

4.  Summary  of  Potentially  Affected 
Facilities  Given  a  Small  Business 
Generator  Exemption 

The  original  1985  proposal  included  an 
exemption  from  management  standards 
for  small  quantity  generators  (SQG). 
Today's  proposal  also  discusses  two 
SQG  options,  based  either  on  oil 
generation  of  less  than  1.000  kg/month 
(about  280  gallons)  or  based  on  storage 
capacity  equivalent  to  the  SPCC 
minimum  for  above  ground  storage. 
Because  of  data  limitations,  we  were 
able  to  analyze  only  the  1,000  kg  limit. 

The  net  e^ect  of  exempting  facilities 
generating  less  than  1000  kg/month  of 
used  oil  would  be  to  significantly  reduce 
the  number  of  industrial  and  non- 


industrial  generators  affected  by  the 
management  standard  requirements. 
The  Agency  believes  that  91  percent  of 
the  non-industrial  generators  and  all  of 
the  industrial  generators  that  would 
bear  additional  storage  requirements 
(shown  in  Table  X.B.I]  would  be 
eliminated,  leaving  only  about  2,400 
generators  and  112  used  oil  fuel  burners 
with  additional  storage  costs. 

The  Agency  estimates  conservatively 
that  the  generator  facilities  bearing 
additional  comphance  costs  for 
preparedness  and  prevention,  tracking, 
and  recordkeeping  would  remain 
imchanged.  as  would  the  number  of  non- 
industrial  generators  required  to  test. 
The  number  of  industrial  facilities  that 
would  be  exempted  from  testing 
requirements  is  also  significant.  The 
Agency  estimates  that  93  percent  of 
otherwise  affected  industrial  facilities 
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would  be  exempt  leaving  about  1.200 
industrial  facilities  with  additional 
testing  requB-emc  nts,  and  reducing  total 
compUance  costs  for  generators  to  abovt 
$1.2  million  per  year  front  over  $24 
million  per  jrear. 

C.  Listing  and  He  foted  Land  Disposal 
Options 

Today's  Notice  discusses  several 
listing  and  related  land  disposal 
regulatory  oplionp.  These  proposals 
range  from  listog  all  used  oil  as  a  RG^ 
hazardous  wa6te|(the  1985  proposal]  to 
listing  specific  waste  oil  type/sources 
(internal  combustion  crankcaae,  for 
example),  to  not  listing  any  used  oils 
fand  relying  on  section  3014 
management  standards  and  the  Toxicity 
Characteristics  Rule  to  aagure  proper 
management).  Related  to  these  is  the 
possibility  of  impjosing  a  ban  on  any 
direct  land  applications  of  used  oil  (road 
oiling,  landfill,  surface  impoundment. 
land  farming).  In  addition,  and  separate 
from  the  above,  if  a  proposal  to  list  four 
categories  of  use^  oil  processing 
residuals  as  RCRA  hazardous  wastes, 
including  a  sub-obtion  to  regulate 
rerefiner  distitlation  bottoms  sold  as  an 
asphalt  extenderes  a  section  3014 
recycled  used  oil  [product,  similar  to  off- 
specification  u8«^  oil  fuel,  rather  than  as 
waste, 
ons  and  alternatives 

complex 
irect  compliance  costs 
ent  as  well  as 
potential  indirect  market  repercussions 
on  the  oil  recyclimg  sectors.  The  Agency 
has  not  evaluated  all  the  individual 
options  separately  in  detail.  However, 
we  have  evaluated  what  we  believe  to 
be  the  major  ecotomic  cost  aspects  of 
these  options  unc  er  the  following  5 
headings: 

•  Road  oiling  \  an  effects 

•  Land  ban  effects 

•  Effects  of  bsting  procesai^ 
residaals  (excluding  the  special  case  of 
distillation  bottoios] 

•  Effects  oi  rpfliilating  distillation 
bottoms,  either  as  a  ha2ardous  waste  or 
as  a  recycled  used  oil  product 

•  Combustion  residuals  "derived- 
from"  burning  listed  used  oil  fuels. 

The  Agency  hab  estimated  the  direct 
costs  of  each  of  tne^e  possible 
regulatory  approf ches,  as  cfiscnssed  in 
the  following  paragraphs. 

1.  Ban  on  Road  Oiling 

For  the  porposf  of  this  cost  screening 
analysis,  we  bav^  assumed  the  extreme 
case  tliat  spreading  used  oil  on  roads  for 
the  purpose  of  dust  smppcession  or  for 
any  other  pwipose  woald  be  totally 
banned,  either  as  an  ontcorae  of  hsting 
all  used  oil  as  a  1  lazardovs  waste  or  as  a 


a  listed  hazardo 
AH  of  these  op 
involve  various 
implications  for 
of  waste  managi 
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separate  banned  activity.  EPA  has 
previously  estimated  that  33  million 
gallons  of  used  oil  was  used  as  a  dust 
suppressant  in  1988.  At  the  time.  18 
states  prohibited  this  practice.  Since 
then,  the  number  of  states  prohibiting  its 
use  has  climbed  to  28  and  these  states 
include  60  percent  of  the  popidatioa  An 
additional  15  states  regulate  this 
application  of  used  oil.  Given  this 
change.  EPA  now  believes  only  24 
million  gallons  of  used  oil  is  used  for 
road  oiling.  Thirteen  million  gallons  are 
used  by  firms  that  are  paid  to  provide 
this  service  (i.e.,  commercid  toad 
oilers).  The  remaining  11  milbon  gallons 
are  used  on-site  by  generators. 

EPA  believes  that  much  of  the 
generator  road  oiling  is  designed  to 
provide  an  inexpensive  disposal  option 
for  the  generafof .  It  is  Hkely  that  if  road 
oiling  were  banned,  these  generators 
would  simply  divert  the  oil  into  the  used 
oil  management  system  and  pay 
coUectors  (if  necessary)  to  pick-op  the 
oU. 

Commercial  road  oilers,  however,  will 
still  be  called  upon  to  provide  their 
services  and  will  utilize  alternative  dust 
suppression  materials.  Based  on 
discussions  with  highway  departments, 
public  works  officials,  and  general 
contractors  around  the  country,  EPA 
believes  that  the  most  conunon 
alternative  to  used  oil  would  be  water. 
In  some  places,  salts  such  as  calcium 
chloride  may  be  applied,  particularly  in 
cold  weather,  but  this  is  a  relatively 
expensive  alternative. 

To  estimate  total  costs  associated 
with  a  ban  on  road  oihng,  we  have 
assumed  that  generators  or  collectors 
simply  divert  the  oil  from  road  oiling 
into  the  used  oil  recycling  system  and 
incur  no  incremental  costs  for  dust 
suppression.  Currently,  prices  paid  for 
used  oil  for  recycling  arc  very  cWmc  to 
$0  (i.e.,  the  generator  neither  pays  nor  is 
paid  for  used  oil),  althou^  ctAsiderable 
regional  variation  exists.  Therefore,  as  a 
national  average,  we  have  assuaed  no 
incremental  managemoU  costs,  either. 
As  a  best  estimate,  commercial  or  public 
sector  road  oilers  that  continue  to 
provide  dust  suppression  services  are 
assumed  to  replace  half  of  their  used  oil 
with  calcium  chloride  and  half  with 
water.  At  this  substitution  rate,  the  total 
Nationwide  anmial  cost  would  be  $7.4 
milKon  per  year  for  13  million  gallons 
per  year  of  diverted  used  oil.  To  show 
the  sensitrvity  of  the  estimate  to  this 
assumption,  the  annuel  cost  would 
range  between  $3.7  miRion  and  $11.1 
million  if  the  replacement  fraction  were 
25  percent  salts  or  75  percent  sahs, 
respectively.  Agein,  these  estimates 
assume  no  incremental  cost  for 
generators,  who  divert  their  oil  into  the 


used  oil  management  system  mt  an 
average  price  of  $0. 

2.  Ban  on  Land  Disposal 

Today's  notice  also  discusses  the 
possibility  of  banning  the  land  disposal 
of  any  used  oil  (equivalent  to  listing  at 
the  point  of  disposal).  Since  residuals 
from  fuel  processing  and  rerefining 
would  be  separately  listed  as  hazardous 
wastes  (discussed  below),  only  oil  land 
disposed  by  industrial  and  other  non- 
household  generators  would  be  directly 
affected  by  this  provision.  In  1968, 71 
million  gallons  of  used  oil  was  land 
disposed  by  industrial  generators  and  6 
million  gallons  by  non-industrial 
generators.  Used  oil  illegally  dumped  by 
generators  or  eoHeetors  was  assumed  to 
be  unaffected  by  tftis  provision.  Some  of 
the  legally-disposed  oil  was  disposed  in 
States  that  have  listed  used  oil  as  a 
hazardous  waste.  Based  on  populations 
residing  in  tiiose  seven  States,  16  milhon 
gallons  (21  percent  of  tfce  used  oil] 
would  thus  already  be  precluded  fiDm 
land  disposal  because  of  State 
regulations.  In  addition,  some  of  the  oil 
is  hazardous  ender  the  Toxictty 
Characteristic  Leaching  Procedure 
(TCLP)  and  would  already  be  legally 
required  to  be  managed  as  a  hazardous 
waste.  Based  on  sampling  data  provided 
earlier  in  the  preamble,  about  20  percent 
of  industrial  samples  and  50  percent  of 
transportation  engine  samples  tested 
exhibited  the  toxicity  characteristic 
Allowing  for  these  two  factors,  the 
Agency  estimated  the  adjastcd  tola) 
quantity  of  land  disposed  oil  that  would 
be  newly  subject  to  Subtitle  C  disposal 
by  the  proposed  land  disposal  ban  (or  as 
a  result  of  hazardoas  waste  listing)  at 
about 48  milh'on  gallons  (175  thousand 
tons). 

We  can  approximate  the  current 
disposal  cost  for  this  oil  based  on 
typical  subtitle  D  disposal  costs  ol 
approximately  $30  per  ton  or  $ai2  per 
gallon.  If  the  oil  were  recyclable,  we 
assumed  that  collectors  would  charge 
$0.30  per  gallon  to  pick  it  up  (a  high 
current  price  for  collection:  for  recycled 
used  oils,  to  allow  for  possible  smaller 
quantities  and/or  longer  haul  distances)^ 
"This  would  result  in  an  incremental  cost 
of  $0.18  per  gallon  to  recycle  the  oil 
instead  of  dispose  of  it  Aketnatively, 
some  fraction  of  this  oil  may  not  be 
recyclable  by  used  oil  processors  using 
conventional  oil  cleaning  technologies 
and  would  have  to  be  sent  to  a 
hazardous  waste  treatment  facility  such 
as  a  cement  kiln,  at  an  average  price  of 
$1.00  per  gallon  ($240  per  ton  drummed 
waste).  The  latter  ahemative  implies  an 
incremental  disposal  cost  of  $040  per 
gallon  over  the  current  baseHne. 


y\ 


Fftderal  Register  /  Vol.  56.  No.  184  /  Monday.  September  23.  1991  /  Proposed  Rules 


48069 


To  compute  a  range  of  total  National 
compliance  costs  for  the  ban  on  land 
disposal  of  used  oil.  the  Agency 
assumed  three  scenarios.  For  the  lower 
bound,  all  46  million  gallons  are 
assumed  directly  recyclable  at  an 
incremental  cost  of  $0.18  per  gallon  over 
current  subtitle  D  practices,  for  a  total  of 
$8.3  million  per  year.  As  a  reasonable 
upper  bound,  we  assumed  that  half  of 
the  oil  was  recyclable  (at  $0.18)  and  half 
was  sent  to  hazardous  waste  treatment 
or  recovery  at  an  incremental  cost  of 
$0.68  per  gallon,  yielding  a  cost  per  year 
of  $24.4  million.  For  a  more  reasonable 
scenario,  we  assumed  that  only  25 
percent  of  the  disposed  oil  was  sent  to  a 
cement  kiln  for  energy  recovery,  and  75 
percent  to  the  recycling  system,  for  a 
best  estimate  of  incremental  national 
cost  of  $16.3^  million  per  year. 

3.  Listing  Processing  and  Rerefining 
Residuals 

This  Supplemental  Notice  identifies 
four  waste  streams  resulting  from  used 
oil  processing  that  are  proposed  to  be 
listed  as  hazardous  wastes.  These 
include  residuals  from  separation 
processes  (K152).  spent  polishing  media 
(K153),  distillation  bottoms  (K154),  and 
residues  from  oil/water/solids 
separation  in  wastewater  treatment 
(K155).  To  the  extent  that  these 
residuals  are  not  reused  onsite  or 
already  recycled  or  disposed  of  as 
hazardous  wastes,  the  processors  or 
rerefmers  would  incur  incremental 
management  costs  as  a  result  of  the 
listing.  This  section  considers  all  of 
these  residuals  except  distillation 
bottoms  which  are  addressed  separately 
in  the  next  section. 

The  quantity  of  residuals  produced  by 
facilities  in  the  used  oil  management 
system  varies  dramatically  with  the  type 
of  oil  handled  and  the  processes  used. 
Many  facilities  report  generating  no 
residuals  since  their  tanks  are  routinely 
pumped  dry  and  any  settled  material  is 
blended  writh  the  oil  and  is  ultimately 
burned  as  fuel  At  the  same  time, 
processors  of  certain  types  of  industrial 
oil  may  extract  and  dispose  of  a 
substantial  amount  of  solids  (3  to  5 
percent  of  dry  oil  weight)  from  the  oil 
they  process.  Also,  based  on  the 
literature  and  interviews  with 
companies  and  industry  associations, 
many  facilities  already  manage  or 
market  these  residuals  as  hazardous 
waste,  even  in  states  where  used  oil  is 
not  already  listed  as  a  hazardous  waste. 

To  estimate  the  total  quantity  of 
processing  residuals  (other  than 
distillation  bottoms),  we  applied  an 
average  residuals  generation  rate  to  the 
flow  of  oil  into  the  used  oil  management 
system.  According  to  EPA  estimates,  770 


million  gallons  of  used  oil  was  handled 
in  the  system  in  1988;  21  percent  was 
handled  in  states  where  used  oil  is 
already  a  hazardous  waste,  leaving  608 
million  gallons.  We  appUed  a  range  of 
average  residual  content  estimates  of 
between  0.5  percent  and  1  percent  of  the 
oil  based  on  currently  reported  actual 
experience  at  used  oil  management 
facilities.  The  resulting  range  of 
estimated  national  residual  generation  is 
3.0  million  gallons  to  6.1  million  gallons 
per  year.  As  a  final  adjustment,  we 
eliminated  from  consideration  the  share 
of  estimated  residuals  attributable  to  the 
Breslube  plant  in  Ontario,  which 
rerefines  approximately  4  percent  of  all 
oil  entering  the  used  oil  management 
system  and  which  would  not  be  subject 
to  U.S.  regulations.  After  the  4  percent 
reduction  the  estimated  range  of 
residuals  is  2^  million  gallons  to  5.9 
million  gallons  per  year,  not  including 
distillation  bottoms. 

For  the  lower  bound  cost,  we  assumed 
that  75  percent  of  these  residuals  are 
currently  managed  as  hazardous  wastes 
and  would  thus  have  no  incremental 
compliance  cost  attributable  to  the 
proposed  option.  Incremental  costs 
would  apply  to  only  0.73  million  gallons 
of  residuals  (25  percent  of  2.9  miUion 
gallons).  Virtually  all  of  the  processors 
and  rereRners  contacted  reported  that 
their  residuals  were  already  handled  in 
cement  kilns  or  hazardous  waste 
landfills.  For  the  upper  bound  cost,  we 
assumed  that  only  25  percent  of  the 
residuals  are  already  managed  as 
hazardous  waste,  so  incremental  costs 
are  based  on  the  remaining  75  percent  of 
5.9  million  gallons  (the  upper  bound 
volume),  or  4.4  million  gallons  of 
residuals  per  year. 

The  waste  management  options  for 
these  residuals  are  assumed  to  be  used 
as  fuel  in  a  cement  kiln  or  disposal  in  a 
hazardous  waste  landfill  depending  on 
waste  heat  value  characteristics.  "The 
price  for  drummed  material  at  cement 
kilns  is  set  at  $1.00  per  gallon  (see  note 
5);  taking  away  the  cost  of  Subtitle  D 
land  disposal  leaves  an  incremental  cost 
of  $0.88  per  gallon.  This  price  is  applied 
to  the  total  estimated  quantity  of 
residuals  in  the  lower  bound  for  a 
national  cost  of  $0.64  million  (0.73 
million  gallons  at  $0.88  per  gallon). 

For  the  upper  l>ound  cost,  we  assumed 
that  only  half  of  the  residuals  would  be 
sent  to  cement  kilns  with  the  remainder 
going  to  hazardous  waste  landfills. 
Based  on  estimates  received  from 
several  used  oil  processors,  we  used  a 
disposal  price  of  $200  per  drum  or  about 
$3.60  per  gallon  for  disposal  in 
hazardous  waste  landfills.  Subtracting 
the  baseline  disposal  cost  of  $0.12  per 


gallon  leaves  an  incremental  cost  of 
$3.48  per  gallon.  The  average 
management  cost  for  the  upper  bound  is 
therefore  $2.18  per  gallon  (the  average  of 
$0.88  and  $3.48).  Applying  this  average 
price  to  the  upper  bound  residuals 
estimate  of  4.4  million  gallons  yields  an 
upper  bound  annual  cost  of  $9.6  million. 
The  midpoint  and  best  estimate  is  $5.1 
million  per  year.  The  wide  range  of  costs 
reflects  uncertainty  over  the  quantity  of 
residuals  generated,  the  costs  of  current 
management  practices,  and  the  costs  of 
alternative,  hazardous  waste 
management. 

4.  Regulation  of  Used  Oil  Distillation 
Bottoms 

One  of  the  residuals  proposed  for 
listing  is  distillation  bottoms  from  used 
oil  rerefining.  The  proposal  also 
discusses  regulating  distillation  bottoms 
used  in  asphalt  production  as  recycled 
used  oil.  Because  of  the  substantial 
revenue  value  of  these  distillation 
bottoms  to  used  oil  rerefiners,  any 
regulation  on  the  uses  of  these  bottoms 
will  have  economic  consequences. 

Through  phone  interviews  with 
industry  members,  we  identified  five 
rerefining  facilities  that  currently 
process  used  oil  originating  in  the  U.S., 
using  distillation  technology  and 
marketing  the  distillation  bottoms  as 
asphalt  flux.  Based  on  current  practices, 
these  five  rerefineries  produce  about  28 
million  gallons  of  asphalt  flux  per  year 
from  114  million  gallons  of  dry  used 
oil.**  One  rerefiner  is  a  Canadian 
operation.  Breslube.  which  would  not  be 
subject  to  these  restrictions  if  the 
asphalt  were  sold  in  Canada.  As  it 
produces  about  20  percent  of  this 
asphalt  flux,  the  cost  estimates  are 
based  on  only  21  million  gallons  of 
distillation  bottoms. 

The  facilities  interviewed  estimated 
the  average  price  received  for  these 
bottoms  at  about  $0.30  per  gallon,  as 
sold  to  paving  and  roofing  asphalt 
plants  near  the  rerefineries.  The  asphalt 
flux  fitim  used  oil  is  sold  at  a  price 
discoimt  relative  to  primary  refinery 
asphalt,  and  it  could  be  easily  replaced 
with  virgin  materials  by  the  market. 

a.  Option  1:  Distillation  Bottoms 
Listed  As  Hazardous  Waste.  Under  the 
first  option,  if  the  distillation  bottoms 
were  subject  to  hazardous  waste 
management  (either  through  listing  or 
regulation  of  waste-derived  products), 
rerefiners  would  be  adversely  affected. 


**  Four  of  the  five  ptantf  produce  an  avaragl  of  15 
percent  asphalt,  emphasizing  the  production  of  bti« 
lube  stock.  The  fifth  facility  uaet  a  slighUy  lea* 
complex  distillation  process  and  produces  )ust  over 
SO  percent  asphalt  flux  and  very  little  base  lube. 


48070  F  ideral  Register  /  Vol.  56.  No.  184  /  Monday.  September  23.  1991  /  Proposed  Rules 


To  estimate  worjt-case,  short-run 
impacts,  we  assumed  that  the  residuals 
would  all  shift  fi  om  a  revenue 
generating  prodi  ct  to  a  waste  burned  as 
fuel  in  cement  kilns.  As  an  asphalt 
extender  product  rerefmers  currently 
receive  about  $0)30  per  gallon.  The  price 
for  bulk  shipmer  ts  of  this  type  of 
material  as  a  ha::ardous  waste  at 
cement  kilns  is  a  pproximately  $0.30  per 
gallon.  The  net  p  rice  differential  to 
rerefmers  under  this  worst-case 
scenario  would  I  bus  be  approximately 
$0.60  per  gallon,  or  an  annual  revenue 
loss  of  about  $1G  million  across  these 
four  domestic  reiefiners. 

This  estimate  fjverstates  the  real 
resource  cost  associated  with  this 
option,  howeverJ  because  the  material 
still  has  substan  ial  fuel  value:  The 
cement  kilns  wo  ild  be  receiving  a 
valuable  fuel  soi  rce  and  would  be  paid 
to  take  it.  Most  cf  the  $0.60  per  gallon 
price  swing  wou  d  thus  represent  a 
transfer  of  wealt  i  from  the  rerefmers  to 
the  cement  kilns  but  not  a  real  resource 
cost.  Whether  re  "efmers  could  continue 
to  survive  under  this  extreme  case  is 
questionable. 

The  low-cost  scenario  assumes  that 
the  asphalt  plani  s  that  purchase  the 
distillation  botto  us  continue  to  accept 
them,  but  do  so  i  s  hazardous  waste 
recycling  faciliti(!S.  This  would  require 
these  companies  to  incur  permitting  and 
other  costs  to  bring  them  into 
compliance  with  subtitle  C  standards. 
We  estimated  th  it  these  four 
rerefineries  migh  t  serve,  at  most,  30 
asphalt  plants.  A  t  a  compliance  cost  of 
about  $30,000  pev  year  per  asphalt 
facility,  the  total  cost  for  this  option 
would  be  appro?*  imately  $1  million.*" 
This  scenario  asi  lumes  that  this  $1 
million  would  be  passed  back  to 
rerefiners  as  a  lower  price  received  for 
the  bottoms,  although  rerefmers  could 
experience  a  ma  ket  price  reduction 
greater  than  the  :osts  incurred  by  the 
asphalt  plants. 

The  most  likel;  r  estimate  falls 
somewhere  betw|een  these  two 
boundary  scenarios.  Since  asphalt 
plants  have  a  ret  dy  substitute  for 
distillation  botto  ns  (virgin  asphalt),  they 

away  from  these 
materials,  although  at  a  slightly  higher 
cost.  Because  th(  distillation  bottoms 
from  rerefiners  a  ccount  for  such  a  small 
share  of  total  su]  iply,  however,  the  effect 
on  the  paving  or  roofing  markets  would 


*"  Thii  estimate  is 
fur  illustrative  purposes 
Subtitle  C  treatment  I  a 
S100.000  for  a  previoi^ 
and  annual  costs  for 
reporting,  and  other 
per  year  for  an  annu, 
facility. 


IMI 


rery  rough  and  was  developed 

only.  It  assumes  initial 

ci'ity  permitting  costs  of 

ly  unpermitted  asphalt  plant 

inancial  responsibility. 

r  ^quirements  of  about  Si 5.000 

.a  iized  total  cost  of  S30.000  per 


be  negligible.  Some  rerefiners  could 
make  arrangements  with  cement  kilns  or 
other  facilities  permitted  to  bum 
hazardous  waste  and  still  earn 
something  for  the  residuals  (i.e..  instead 
of  facing  a  loss  of  $0.60  per  gallon, 
reduce  the  loss  to  $0.20  or  $0.30).  Finally, 
rerefmers  could  alter  their  processes 
somewhat  to  produce  fewer  bottoms 
and  change  the  characteristics  of  their 
other  products.  As  a  most  likely  cost 
estimate  for  this  option,  we  chose  the 
midpoint  between  the  bounds:  an  annual 
cost  of  $7  million.  The  midpoint  still 
represents  a  relatively  high  cost — about 
8  cents  per  gallon  of  dry  oil  throughput 
at  the  four  rerefineries,  on  average. 

b.  Option  2:  Distillation  Bottoms 
Regulated  as  Recycled  Used  Oil.  Under 
this  option  distillation  bottoms  would  be 
regulated  as  a  recycled  used  oil  product. 
The  bottoms  could  still  be  sold  if  the 
asphalt  purchasers  complied  wdth  the 
Phase  I  management  standards 
appropriate  for  other  purchasers  of 
recycled  used  oil  products  (i.e.. 
purchasers  of  off-specification  used  oil 
fuel).  This  option  would  impose  lower 
costs  than  Option  1  and  would  not  result 
in  the  large  transfer  payments  from 
rerefiners  to  hazardous  waste 
management  facilities. 

To  estimate  costs  under  this  option, 
we  used  compliance  costs  for  burners  of 
off-specification  used  oil  fuel  as  a  proxy 
for  asphalt  plant  compliance  costs.  As 
shown  in  the  facility  cost  summary  in 
chapter  IV  (Table  IV-1)  the  annual  cost 
for  burners  would  be  no  higher  than 
$1,200  per  facility.  With  approximately 
30  asphalt  plants  affected,  the 
incremental  national  cost  would  likely 
be  less  than  $40,000.  (If  each  rerefiner 
marketed  to  only  one  or  two  asphalt 
plants,  aggregate  nationwide  costs 
would  be  less  than  $10,000  per  year  on 
an  annualized  basis). 

5.  Residuals  Derived  From  Burning  Used 
Oil 

EPA  has  proposed  several  options  for 
listing  all  or  some  categories  of  used  oil. 
If  any  used  oil  were  listed  as  hazardous 
waste,  any  other  oil  mixed  with  it  and 
any  residual  "derived  from"  treating  or 
burning  it  would  also  be  a  hazardous 
waste  (40  CFR  261.3(c)(2)).  The 
economic  consequence  of  this  issue  is  its 
effect  on  burning,  the  major  end  use  of 
recycled  used  oil.  Any  air  pollution 
control  or  other  ash  or  sludge  produced 
from  the  combustion  of  this  oil  (and  all 
fuels  mixed  with  it)  would  become 
hazardous  waste. 

The  total  quantity  of  used  oil  fuel  and 
resulting  ash  that  might  be  subject  to 
incremental  costs  as  a  result  of  the 
derived  from  rule  is  difficult  to  estimate. 


EPA  has  estimated  that  in  1988  about 
680  million  gallons  was  burned  in 
boilers  and  furnaces  which  would 
produce  ash.  Much  of  this  oil  meets  the 
fuel  specification  described  in  40  CFR 
part  266  and  would  therefore  be  exempt 
from  any  further  regulation  as  long  as 
current  part  266  requirements  were 
observed.  Further,  some  of  this  oil  is 
burned  in  States  where  used  oil  is  a 
hazardous  waste  already,  so  no 
incremental  cost  would  be  attributable 
to  this  proposal  in  those  States.  Finally, 
some  of  the  ash  may  fail  the  TCLP  and 
be  subject  to  hazardous  waste 
regulations  because  of  its  characteristic 
toxicity,  although  we  have  not  factored 
this  into  an  quantitative  estimates. 

Based  on  the  best  available 
information,  we  calculated  a  rough 
estimate  of  the  oil  and  residuals  that 
might  incur  additional  cost  as  a  result  of 
listing.  Overall.  79  percent  of  the  682 
million  gallons  burned  (or  539  million 
gallons)  was  burned  in  States  where 
used  oil  is  not  already  a  hazardous 
waste.  At  most.  36  percent  of  this  oil 
would  fail  the  specification  or  a  total  of 
194  million  gallons,  based  on  earlier 
1985  estimates  of  average  specification 
levels.  The  ash  from  this  quantity  of  oil 
would  be  about  9.900  tons  per  year  (51 
tons  per  million  gallons  burned  times 
194  million  gallons  of  off-specification 
used  oil  burned)  which  is  certainly  an 
overestimate  for  three  reasons: 

•  A  far  smaller  fraction  of  used  oil 
fuel  would  fail  the  specification  today 
because  of  lower  lead  levels  and 
improved  process  or  quality  control. 

•  All  ash  is  assumed  to  be  captured. 
A  more  reasonable  estimate  would  be 

that  only  54  million  gallons  (10  percent 
of  the  539  million  gallons)  currently  fails 
the  specification,  producing  2.800  tons  of 
ash  per  year  (51  tons  per  million  gallons 
times  54  million  gallons).  For  a  lower 
bound,  we  assumed  all  fuel  could  meet 
the  specification  so  that  no  residuals 
would  be  handled  as  hazardous  wastes. 
Given  that  additional  blending  with 
virgin  fuel  oils  might  be  required  to 
achieve  this,  some  small  cost  would  be 
incurred  by  marketers  or  burners,  but 
we  have  assumed  this  cost  to  be 
negligible. 

As  a  hazardous  solid  waste,  the  ash 
would  require  stabilization  and 
landfilling  in  a  subtitle  C  landfill.  A 
typical  commercial  price  for 
stabilization  and  disposal  is  $400  per 
ton.  The  current  disposal  in  subtitle  D 
landfills  is  assumed  to  cost  $30  per  ton, 
so  the  incremental  cost  would  be  $370 
per  ton. 

The  annual  national  cost  of  managing 
this  ash  as  hazardous  waste  would  be 
approximately  $1.0  million  in  the  most 
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likely  scenario,  which  assumes  that  10 
percent  of  used  oil  fuel  would  fail  the 
fuel  specification  (2.800  tons  of  ash  at 
$370  per  ton).  The  upper  bound  annual 
cost  would  be  $3.7  million  (9,900  tons  at 
$370  per  ton)  and  the  lower  bound 
would  be  approximately  $0.  Of  course,  if 
no  used  oils  were  listed  as  hazardous 
wastes  or  if  residuals  were  exempt  from 
the  derived  from  rule,  all  costs  would  be 
eliminated. 

Several  other  factors  could  also 
reduce  the  incremental  cost  associated 
with  this  option.  First,  burners  may  be 
exempt  from  hazardous  waste 
management  costs  for  ash  as  a  result  of 
the  small  quantity  generator  exemption. 
Given  an  ash  generation  rate  of  51  tons 
per  million  gallons  of  used  oil  burned  (at 
an  average  blending  rate  of  60  percent 
virgin  oil  to  40  percent  used  oil),  a 
facility  would  have  to  bum  about  50,000 
gallons  of  blended  fuel  per  month  to 
generate  1,000  kilograms  (one  ton)  of 
ash.  Second,  fly  ash  from  use  of  used  oil 
fuel  recycled  at  asphalt  plants  may  also 
be  exempt  from  hazardous  waste 
regulation  under  another  option  in  this 
proposal.  If  this  were  the  case,  asphalt 
plants,  which  account  for  a  substantial 
share  of  off-specification  fuel  use,  might 
incur  no  incremental  cost  from  this 
provision.  Third,  a  significant  fraction  of 
used  oil  fuel  may  be  burned  at  facilities 
that  also  bum  hazardous  waste  already, 
so  the  ash  would  already  be  subject  to 
hazardous  waste  management.  Fourth 
and  finally,  the  Bevill  Amendment  to 
RCRA  (56  FR  7196  et  seq.)  allows  for 
exemption  from  hazardous  waste 
regulation  certain  ash  from  boilers  and 
furnaces  burning  fossil  fuels.  Cement 
kilns,  industrial  furnaces,  and  coal-fired 
boilers  that  use  virgin  fuel  for  more  than 
half  of  their  fuel  can  self-exempt  their 
ash  from  hazardous  waste  management 
subject  to  testing  of  the  ash.  AH  of  these 
factors  would  reduce  the  costs 
attributable  to  this  option. 

D.  Summary  of  Costs  and  Economic 

Impacts 

The  total  national  cost  estimates  for 
each  of  the  components  of  the  proposal 
and  the  proposal  in  aggregate,  including 
all  listing  options,  indicate  the  proposal 
is  not  likely  to  constitute  a  major  rule. 
Similarly,  the  results  of  a  screening 
analysis  of  economic  impacts  on  specific 
industry  sectors  indicate  that  per-facihty 
costs  will  be  $0  for  most  facilities.  For 
the  majority  of  facilities  that  do  incur 
costs,  they  will  typically  pay  on  the 
order  of  several  hundred  dollars  per 
year,  with  a  small  number  of  larger, 
more  complex,  facilities  experiencing 
compliance  costs  of  up  to  several 
thousand  dollars  per  year,  depending  on 
regulatory  option  scenarios.  The 


principal  exception  is  the  possibility  of 
larger  effects  on  at  least  some  narrow 
segments  of  the  used  oil  processing  and 
rerefining  sectors  under  the  proposals  to 
list  various  processing  residuals. 

1.  National  Costs 

Table  X.D.I  presents  the  Agency's 
total  national  cost  estimates  for  each  of 
the  component  parts  of  the  cost 
screening  analysis:  the  Phase  I 
management  standards,  road  oiling  and 
land  disposal  bans,  and  costs  associated 
with  listing  processing  residuals, 
distillation  bottoms,  and  residuals 
derived  from  buming  used  oil.  Using  the 
"most  likely"  cost  estimates  from 
previous  sections,  the  Table  shows  the 
costs  for  each  component  part  of  the 
proposal  with  and  without  a  small 
quantity  generator  exemption  for  the 
3014  management  standards,  and 
arranges  the  cost  components  into  three 
possible  regulatory  scenarios  for  the 
supplemental  proposal  as  a  whole. 

Table  X.D.1.— Total  Annual  Cost  of 
Phase  I  Management  Standards  and 
Listing  Options 

[Dollars  In  mHNons] 


With 

Without 

S06 

SOG 

aMfnf^ 

cMfnp* 

tioft- 

tion— 

best 

best 

•sttmata 

estimate 

(1)  PtwM  1  Mgmt  SUnd- 

ards 

2.1 

24.5 

Listing /Ban  Options 

(2)  Road  Oiling  Ban „„ 

7.4 

7.4 

(3)  Und  Disposal  Ban 

1«.3 

16.3 

Subtotal:  Bans „ _.. 

23.7 

23.7 

Ottw  Usting  Costs 

(4)  Listing  Residuals  (K152, 

K153.  K155) ..„ 

6.1 

5.1 

(5)  Listing  Asphalt  DistiUa- 

tion  Bottoms  (K154) — 

7.0 

7.0 

Subtotal:   Residuals   List- 

ing      .          

12.1 

12.1 

(6)    Listing    "Derlved-lrom'' 

all „ 

1.0 

1.0 

Subtotal:     Othar    Listing 

Costs 

13.1 

13.1 

All  Options  (1)thnj  (6).... 

38.S 

61J 

B.  Alternative  Scenano  B 

Ptwse  1  +  Bans  +  List 

3  Process  Residuals 

(1)  thru  (4) 

sas 

53J 

C.  Alternative  Scenario  C 

Ptwse  1  -t-  List  3  Proc- 

ess    Residuals     (1) 

and(4)onty 

7£ 

29.6 

If  the  most  stringent  scenario  for  the 
rule  were  adopted  (Scenario  A], 
imposing  Phase  I  management 
standards,  banning  land  disposal  and 
road  oiling,  listing  process  residuals, 
distillation  bottoms,  and  residuals 
derived  from  buming  used  oil,  with  no 
exemption  for  small  quantity  generators. 


we  estimate  the  total  annual  cost  for  the 
proposal  would  be  $61.3  million. 
Exempting  small  quantity  generators 
would  reduce  the  annual  cost  by  more 
than  one  third,  to  a  total  of  $38.9  million. 

The  least  comprehensive  combination 
of  these  options  (Scenario  C)  would 
involve  promulgation  of  only  the  Phase  I 
management  standards  and  listing  of 
processing  residuals  (except  distillation 
bottoms).  In  this  case,  the  incremental 
cost  per  year  would  be  $29.6  million 
with  no  small  quantity  generator 
exemption  and  $7.2  million  with  the 
exemption. 

The  actual  costs  will  be  determined 
by  the  mix  of  options  selected  for 
promulgation.  Several  assumptions  that 
affect  the  magnitude  of  the  estimates  are 
important  to  reiterate  at  this  time.  First, 
the  options  that  involve  land  disposal 
(listing  processing  residuals,  distillation 
bottoms,  and  derived-from  ash)  were 
costed  out  assuming  compliance  with 
BDAT  for  the  disposed  materials,  even 
though  BDAT  is  not  yet  established  for 
these  wastes.  Some  other  form  of 
hazardous  waste  disposal  that  is  less 
expensive  may  be  appropriate  for  some 
of  these  residuals,  so  our  cost  estimates 
may  be  overstated  somewhat.  Similarly, 
some  of  the  costs,  especially  for 
distillation  bottoms,  reflect  private,  not 
social,  costs.  Transfer  payments 
between  rerefiners  and  hazardous  waste 
management  facilities  do  not  represent 
social  costs,  but  rather  a  redistribution 
of  income. 

2.  Facility-  and  Sector-Specific  Costs 

Table  X.D.2  sununarizes  the  incidence 
of  section  3014  management  standard 
costs  as  well  as  the  listing  and  related 
land  disposal  options  discussed  in  the 
previous  sections.  Because  typical 
facilities  handle  relatively  small 
volumes,  the  generator  sector  may 
include  a  small  proportion  of  facilities 
that  would  incur  high  costs.  First, 
however,  we  should  reiterate  that  over 
90  percent  of  the  generators  would  inctu* 
no  incremental  costs  as  a  result  of  the 
management  standards.  (If  generators 
smaller  than  1,000  kilograms  per  month 
were  exempt  from  the  regulation, 
approximately  99  percent  of  the 
generators  would  incur  no  incremental 
costs.)  For  those  generators  that  do 
incur  costs,  the  annual  facility  costs  for 
management  standards  range  from  $129 
to  $652.  The  transportation-related 
generators  that  face  the  maximum  cost 
of  $652  for  management  standards 
include  larger  transportation 
installations,  such  as  aircraft/marine/ 
railroad  facilities,  that  incur  costs  for 
storage  inspections,  recordkeeping,  and 
testing  to  allow  disposal  of  some  used 
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oil.  These  are  large  facilities  that  would 
not  be  signiflcantly  affected  by  costs  of 
this  magnitude,    j 

All  other  a^ectf d  generators  (mostly 
automotive  servides)  incur  management 
standard  costs  of  less  than  $500  per 
facility  per  year,  and  over  two-thirds  of 


Table  X.O.2.— Individual  Faciuty  Compuance  Cost  Ranges  Per  Facility  and  Pea  Gallon 


these  incur  costs  for  storage  inspections 
and  labeling  only  ($300  per  year).  Given 
the  diversity  of  the  generator  population, 
it  is  difncult  to  assess  the  impact  of  a 
$300  cost.  For  transportation-related 
generators  such  as  an  automobile 
dealership  or  a  fleet  operator,  the  costs 


would  likely  be  insignificant.  For  a  small 
machine  shop,  however,  the  costs  could 
be  somewhat  more  important  The 
incidence  of  these  impacts  is  very 
infrequent,  however,  relative  to  the  size 
of  the  overall  population. 


Total 

tectlrttes 


Total 

affected  <^ 

facilities 


Range  of  Annual  Cost  Par  Affected  FactWy 


Manage- 
ment 
standards 


Ban  land 


List 
process 


Regulate  disttllation 
t>ott(xns 


Option  A       Option  B 


Burning 
residuaw 


Total  Ranoe 
across  all 
affected 


Worst- 
case  cost 
per 
gallon 


Generators: 

Transportation 

Indutkial 

Indop.CoHoctors/T 

Processors: 

MiTKX 

Maior 


Br)sporters. 


Rerefirters. 

Burners  (Off-Spec) 


282.400 

358.000 

383 

70 
112 

4 

1.121 


28.400 

59.700 

383 

70 
112 

4 
1.121 


$129-$652 

300-604 

259 

407-2.907 
555-3.055 

555-3.055 

300 


$830 
$550 

0 

0 
0 

0 

0 


NA 

NA 

$1,700 

5.700 
29.000 

120.000 

0 


NA 
NA 
NA 

$0 
0 

1.700.000 

0 


NA 
NA 
NA 

$0 
0 

8.000 

0 


NA 
NA 
NA 

$0 
0 

0 

900 


$12»-$1.480 

300-1.150 

1.960 

6.100-8.600 
29.600- 

3aioo 

129,000- 
1320,000 
300-1,200 


$0,630 
0.737 
0.007 

0.009 

0.006 

0.067 
? 


Notes: 

*"  Facilities  may  b«  affected  by  one  or  more  cost  elements. 

■  Estimates  refer  t4  most-Wiely  scenarioe  lor  Ming  arxj  related  options. 

'Management  staiidard  range  for  processors  and  reredners  assumes  annualized  cost  of  permit  modHication  of  $2,500  tor  10  percent  of  ttiese  facilities. 

'  Rerefiner  estimates  exclude  BreslutM  facility  in  Ontario. 


Two  categories  bf  used  oil  generators 
may  also  bear  additional  costs  for 
disposal  with  the  imposition  of  a  ban  on 
land  disposal  of  used  oil:  Air/marine/ 
railroad  facilities  >nd  industrial 
facilities  who  test  land  dispose  of  the  oil 
due  to  non-recycl^bility.  If  a  ban  on  land 
disposal  is  includad  as  a  part  of  the  final 
rule,  those  air/marine/railroad  facilities 
testing  and  disposing  the  oil  on  land 
would  face  additional  costs  of  up  to  $830 
per  facility:  industrial  facilities  testing 
and  disposing  of  the  oil  on  land  would 
face  additional  coats  of  up  to  $550.  Since 
both  of  these  facility  types  are 
characteristically  large  facilities,  the 
additional  cost  is  pot  exp>ected  to  have  a 
significant  impact  on  operations. 

For  the  inde]}enflent  collector/ 
transporters,  fuel  |>rocessors,  rerefiners. 
and  burners,  the  incremental  costs  of  the 
management  standards  are  very  small 
given  the  scale  of  the  operations.  The 
most  significant  c^sts  restilt  from  costs 
to  modify  permits  at  10  percent  of  the 
processors  and  rerefiners  that  co- 
manage  hazardous  waste  with  used  oil. 
The  other  facilitie$  all  face  very  low 
compliance  costs  for  these  management 
requirements.  The  regulatory  options  to 
list  or  regulate  processing  and  rerefming 
residuals  may  in  certain  instances  have 
larger  impacts,  esSecially  under  the 
listing  option  for  distillation  bottoms 
(Option  A).  The  annual  facility  costs 
range  from  $1,700  for  collectors  (if 
process  residuals  $re  listed)  to  $1.7 


JMI 


million  per  rerefiner  if  all  residuals 
including  distillation  bottoms  are  listed 
as  hazardous  wastes. 

In  general,  the  impacts  on  most 
individual  used  oil  management 
facilities  are  limited  since  they  typically 
handle  between  300,000  gallons  of  used 
oil  per  year  (independent  collectors)  up 
to  a  few  million  gallons  (most  fuel 
processors).  The  facility  costs  in  the 
Table  imply  costs  of  less  than  0.1  cents 
per  gallon  of  used  oil  handled  by 
collectors  and  fuel  processors.  If 
distillation  bottoms  are  regulated  as  a 
hazardous  waste  (Option  A),  rerefiners 
(which  typically  handle  10  to  40  million 
gallons  per  year  of  used  oil  and  produce 
1  to  10  million  gallons  distillate  bottoms) 
could  face  a  sifpuficant  loss  of  revenue 
from  the  sale  of  these  materials  (nearly 
9  cents  per  gallon  of  used  oil  throughput, 
worst  case).  (As  noted  above  these  lost 
revenues  largely  represent  private 
transfer  payments  from  rerefiners  to 
hazardous  waste  management  facilities 
rather  than  direct  social  costs  of 
compliance.)  This  increase  would  be 
large  enough  to  affect  the  rerefiners' 
operating  margins  and  their  ability  to 
compete  for  used  oil  in  the  marketplace. 

Burners  of  off-specification  fuel  also 
handle  large  quantities  of  used  oil  A 
typical  asphalt  plant  burning  oil  might 
use  150,000  gallons  of  used  oil  as  fuel 
each  year,  so  an  incremental  fuel  cost  of 
up  to  $1,200  would  be  insignificant 
compared  to  the  total  fuel  bill.  The 


$1,200  cost  would  be  less  than  $0.01  per 
gallon  of  used  oil  purchased.  Given  that 
the  used  oil  is  blended  with  other  fuels, 
the  cost  per  gallon  of  fuel  would  be  still 
lower. 

Even  though  direct  social  costs  may 
be  somewhat  overstated  in  Table  X.D.2, 
these  transfer  payments  and  other  costs 
imposed  on  used  oil  recyclers  and  end 
users  may  have  indirect  effects  on  the 
markets  for  used  oil.  In  the  case  of 
rerefiners  in  particular,  the  cost  of 
compUance  with  the  Option  A  listing 
scenario  for  distillation  bottoms  could 
adversely  affect  the  rerefining  sector 
compared  to  other  end-use  markets  (e.g., 
burning).  Any  requirements  which 
increase  operating  costs  for  used  oil 
recycling  facilities,  whether  they  are 
collectors,  processors,  burners,  or 
rerefiners.  have  the  potential  to  raise  the 
price  that  generators  must  pay  to  have 
their  used  oil  collected. 

Therefore,  this  proposal  has  the 
potential  to  alter  the  mix  of  end-use 
markets  to  which  used  oil  flows  by 
affecting  rerefiners  more  than 
processors.  It  may  also  change  the 
quantity  of  oil  that  is  recycled,  by 
raising  prices  paid  by  generators  for 
collection.  As  shown  in  Table  X.D.2, 
however,  the  overall  costs  are  quite  low 
for  most  facilities  so  the  effect  on  the 
overall  market  for  used  oil  is  expected 
to  be  minimal. 
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XI.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pubi  L  06-345),  which  amends 
the  Administrative  Procedures  Act, 
requires  Federal  agencies  to  consider 
"small  entities"  throughout  the 
regulatory  process.  The  RFA  requires,  in 
Section  603,  an  initial  screening  analysis 
to  be  performed  to  determine  whether  a 
substantial  number  of  small  entities  will 
be  signiflcantly  affected  by  the 
regulation.  If  so,  regulatory  alternatives 
which  eliminate  or  mitigate  the  impacts 
must  be  considered. 

Based  on  employment  or  sales,  the 
vast  majority  of  all  used  oil  generators, 
collectors,  and  processors  are  small 
businesses;  rereHners  and  burners  are 
rather  less  likely  to  be  small  businesses. 
Overall,  the  economic  analysis  indicates 
that  impacts  are  not  significant  for  well 
over  90  percent  of  the  generators  and  all 
of  the  other  facility  types  affected,  with 
the  possible  exception  of  rereffners 
under  certain  options. 

A  small  fraction  of  the  small  business 
used  oil  generators  may  face 
incremental  costs  up  to  $477  per  year  for 
storage  and  recordkeeping, 
preparedness  and  prevention.  We 
believe  this  is  not  an  unreasonable  cost 
burden  borne  only  by  a  very  small 
fraction  of  affected  small  businesses. 
The  small  quantity  generator  exemption 
would  virtually  eliminate  significant 
impacts  for  any  small  business  sectors. 
Other  generators  may  incur  higher  costs 
if  they  dispose  of  their  used  oil  and  that 
practice  is  banned.  While  we  generally 
expect  these  facilities  to  be  large,  we 
have  no  basis  for  characterizing  the 
types  of  facilities  that  dispose  of  their 
oil. 

Most  rerefiners.  who  stand  to  face  the 
greatest  impacts  under  the  distillation 
bottom  listing  option,  are  not  small 
businesses  and  if  the  full  listing  option  is 
not  chosen,  any  potential  for  significant 
impacts  disappears. 

hi  general  given  the  large  population 
of  small  businesses  subject  to  various 
provisions  of  this  proposal,  only  a  very 
small  fraction  of  these  business  will 
incur  any  compliance  costs  and  those 
that  do  will  typically  face  relatively 
small  costs.  Therefore  the  Agency 
certifies  that  the  supplemental  proposal 
will  not  have  significant  economic 
impacts  on  substantial  numbers  of  small 
businesses  or  entities. 

Xn.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paper  Reduction  Act, 
44  U.S.C.  3501  et  seq.  An  information 


Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1286)  and  a 
copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch,  EPA, 
401  M  Street.  S.W. 

Public  reporting  burden  for  this 
collection  of  information  averages  from 
8  to  54  hours  annually  per  respondent, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  0MB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

Dated:  September  3. 1991. 
William  ICReilly, 

Administrator. 

Appendix  A— Status  of  Proposed 
Provisions 

Note:  Federal  Register  citations  refer  to  the 
November  29, 1985  Proposed  Rule,  unless 
otherwise  indicated.  Section  citations  refer  to 
today's  notice. 


Proposed 

Status  as  of 

rita<iM> 

provisiona 

today-a  nolioe 

General: 

Recycfing 

^4ew 

Section  VIII.O. 

Presofflf^ 

tlon. 

Contfols  on 

New.. 

Section  VtlLE. 

Used  OH 

DispoaaL 

AnMndnMnt 

ModMM.... 

Section  VIII.F.1. 

toCurrent 

Exemption 

for 

Character- 

istic 

Recycled 

CM. 

As  Proposed 

Section  VIILF^ 

the  1.000 

In  1965. 

(50  f» 

ppm 

49217). 

HftlOQon 

Rebuttable 

Presump- 

tion to  Ail 

Used  Oils. 

Ban  on  Road 

At  PropoMd 

Section  VIII.F.4 

OiUng. 

mises. 

49239). 

CondWonat 

^ftvl' 

Section  VIII.F.5. 

forPrimaiy 

ONRefineta. 

Proposed 

Status  as  of 

Citations 

provisions 

today's  notice 

Regulation  of 

ModUied 

Section  Vlil.F.6. 

Used  ON 

Stored  in 

Under- 

QTOund 

Tanks. 

Mbitmsot 

Section  iX>^ 

Used  Oil 

and 

Absoct>ent 

Matehais. 

New _ 

Section  IXA3. 

ofCFC- 

oontaminat- 

edUsed 

Oils. 

Regutationof 

MOuHlod  ■•*••> 

Section  IXA.4. 

on/Water 

Mixtures. 

Regulalionot 

fc  ■ — 

Section  IXAS. 

Used  OH 

Filters. 

Used  oil  used 

Section  IXA6. 

as  fuel  in 

mcmeravx* 

and 

combustors. 

Generators: 

EPA  10 

ModHied „ 

Section  IX.B.3. 

Storage 

ModHied 

Section  IXB.1. 

Provisions 

(fapkund 

containar 

stsndards). 

Corrects 

Modified „.. 

Section  IXB.2. 

Actma 

As  Proposed 

(50  «R  49253). 

PropftTodnoss 

and 

in19&5. 

Shipments 

Modified «™.. 

Section  IX.B.4. 

Off-ana 

(tracking). 

Recordkeep- 
ing. 

Reporting 

Section  IXB.5.a. 

New 

Section  lXB.5.b. 

Used  OH 

OispaaaL 

Exemption 

New 

Section  IXB.2.b. 

from 

CCRCtA 

UabHity. 

Transporters: 

Storage ._ ™ 

Modified.- 

Section  IXC.1 
(50  f» 
49254). 

Caoeure 

As  Proposed 
in  1965. 

(50  /77  49254). 

Permitting 

As  Proposed 
in  1965. 

(50^)9  49254). 

Discharge 

Modffi^d ...... 

Section  iXC.2. 

Cleanup. 

Tracking    

Recordkeep- 

Exception 

Modified 

Seriinn  IXC.3. 

Modifiod  — 

Section  ixa4. 

New 

Section  ixa4. 

rsports. 

EPA  10 

As  Proposed 

(50  CT  49254). 

NumbMS. 

mises. 

Recyders: 

EPAiO 

As  Proposed 

(50^49255). 

Number 

Inl985. 

and 

General 

FadMy 

Standards. 

Analysis 

ModMed 

Section  1X0.6 

Require- 

(50/7? 

monts. 

49255). 

48074  Federal  Register  /  Vol  56,  No.  184  /  Monday.  September  23,  1991  /  Proposed  Rules 


PropoMd 


Propvodnost 
and 
Prevention. 

Ttadong 

Recordkeep- 
ing/ 
Reporting. 

Storage  in 
Oontainers. 

Storage  in 
Above- 
grour>d 
Tank*. 

Storage  in 
Under- 
ground 
Tank& 

Storage  in 
Surface 
Impound- 
ments. 

Corrective 
Actioa 

Qosure/Post- 

ciosure. 
Fnancial 

Reeponsi- 

b«ty. 


itatmmol 
to  ti/s  notice 


Aa  Propoaad 
hises. 

As  Proposed 
ii  1985. 

Mtdified 

UiMeU 


Mcdified. 
M(t)ified. 


MciMed. 


Mcdified  for 
inderground 
links. 

As  Proposed 
198S. 

Deterred 


991 


IMI 


citations 


(S0/77492S5). 


{50  f=R  4025$) 


SKlion  1X0.2. 
S«:tion  IXD.5. 


SaciionlXO.l.a. 
Seclton  1X0.  l.b. 

Section  1X0.1. a 

SediornxOLd. 

Section  1X0.3. 

(SOAR  4825^ 
SM^iian  1X0.4. 


CVopoeed 

Status  as  of 

provwwna 

today's  notice 

FamMinQ.— .- 

A«  Proposed 

Section  IXar. 

tniges. 

(SOA77 
49256-56). 

Marketers: 

RflplBO0fVMIW 

Aa  Proposed 

(50  fH  48239). 

0(266 

mtses. 

SubpartE 

with 

Section 

3014 

Generator 

and 

SlandHdB. 

Burners: 

Storage  in 

ModMed 

Section  IXai. 

Tanks  and 

Containers. 

EPA  10 

As  Propoead 

(50  F»  49255). 

Number. 

In1965. 

Analy* 

Modified 

Section  IXOZ 

Require- 

ments. 

Spaoa  Heater 

As  Proposed 

(50/7749206: 

Require 

in  1965. 

finsi  bumlno 

ments. 

AUanding 
njte). 

Corrective 

Modffiedfor 

Section  (XQ.4; 

Action. 

USTS. 

(50/7? 
482S6). 

Propoeed 

Status  as  o( 

CItatiorw 

provisions 

today's  rx>tice 

Permitting. .»... « 

As  Proposed 

Section  U(.&< 

m  tses. 

(50 /W 
49256). 

Tracking 

ModMad 

Section  IX(12. 

aeaura 

ModMad 

Section  IXG.2. 

Recordkeep- 

ModMed  

Section  IXG.Z 

ing/ 

rMponvig. 

Haiaidoua 

AatVopoaad 

(50/7749205: 

Waste 

In19es. 

final  burning 

Mixturtts. 

A  btonckng 
njie). 

RoadONers 

Mtxmea  ........... 

SecfionlXH: 

Section 
V1II.F.4. 

rugpnsal 

Fadltties: 

Listed  or 

As  proposod  in 

(SO  /77  49239). 

cfwwtttorti 

1965. 

ticuaadol. 

NonhKV- 

Section  IXi: 

douauaad 

Section  VIU.E. 

oil  and 

dtapoaal 

guidelnaa. 

{FR  Doc  91-22482  Filed  9-20-81;  8:45  am] 
MUJNQ  COOC  ( 


Monday 
September  23 


Part  III 


Harry  S.  Truman 

Scholarship 

Foundation 


45  CFR  Part  1801 

Harry  S.  Truman  Scholarship  Regulations; 

Final  Rul* 


48076       Federal  Register    /  Vol.  56.  No.  184  /  Monday.  September  23.  1991  /  Rules  and  Regulations 


HARRY  S.  TRUMA^  SCHOLARSHIP 
FOUNDATION 

45  CFR  Part  1801 

Harry  S.  Trufnan  Scr>oiarship 
Regulations 

agency:  Harry  S.  Truman  Scholarship 

Foundation. 

action:  Final  rule. 


summary:  The  following  are  the 
regulations  governing  the  annual 
competition  for  Hariy  S.  Truman 
Scholarships.  The  ragulations  reflect 
modifications  in  thejprogram  adopted  by 
the  Harry  S.  Truman  Scholarship 
Foundation  on  September  13, 1991. 
Modifications  were  made  to  clarify  and 
make  explicit  policif  s  of  the  Foundation 
in  administering  the  Truman  Scholarship 
Program.  Amendments  provide  for  a 
parallel  competition,  for  second  year  full 
time  students  at  cor^unity  and  junior 
colleges.  In  addition]  a  number  of 
clarifying  changes  are  being  made  to  the 
last  complete  editioS  of  these 
regulations  published  in  the  Federal 


Register  on  June  25, 
EFFECnve  DATE  Oc 


1990  (55  FR  25940). 
ober  1. 1991. 


ADDRESSES:  Harry  S.  Truraan 
Scholarship  Foundation,  712  Jackson 
Place.  NW..  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT! 
Louis  H.  Blair.  (202)  395-4831. 
SUPPLEMENTAirV  MTOfWATION: 

List  of  Subjects  in  4)  CFR  Part  1801 

Grant  programs-education. 
Scholarships  and  fel  lowships. 

Dated:  September  1^  1991. 
Louis  H.  Blair. 
Executive  Secretary. 
Elmer  B.  Staats. 
Chairman.  Board  of  Tiiiaieea. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amen  led  by  revising  part 
1801  to  read  as  follows: 

PART  1801— HARR  IT  S.  TRUMAN 
SCHOLARSHIP  PRtJKSRAM 

Subpart  A— General   | 

1801.1  Annual  Trum£  n  Scholarship 
competition. 

1801.2  Truman  Schol  ira  are  selected  from 
qualiHed  applicants  from  each  State. 

1801.3  Students  eligilile  for  nomination. 

1801.4  Definitions. 


>ns.     I 
ninatifna 


Subpart  B—Nomii 

1801.10  Nomination  by  institution  of  higher 
education. 

1801.11  Annual  nomihation. 

1801.12  Institutions  tf  ith  more  than  one 
campus. 

1801.13  Two-year  institutions. 


1801.14  Submission  of  application  to  the 
Foundation. 

1801.15  Faculty  representative. 

1801.16  Closing  date  for  receipt  of 
nominations. 

1801.17  Contents  of  application. 

Subpart  C— Ttie  Competition 

1801.20  Selection  of  finalists. 

1801.21  Evaluation  criteria. 

1801.22  Interview  of  fmalists  with  paaaL 

1801.23  Recommendation  by  panel. 

1801.24  Supplemental  nominations. 

1801.25  Selection  of  Truman  Scholars  by  llie 
Foundation. 

Subpart  D-Craduate  Study  and  tie  Work 
Experience  Program 

1801.30  Continuation  into  graduate  study. 

1801 .31  Approval  of  gradua  te  programs  by 
the  Foundation. 

1801.32  Eligible  colleges  and  degree 
programs. 

1801.33  Public  service  internships  ami 
employment  prior  to  graduate  study. 

Subpart  E— Payments  to  RnaKsto  and 
Scholars 

1801.40 
1801.41 
1801.42 
1801.43 
1801.44 
1801.45 


Travel  expenses  of  finalists. 
Scholarship  stipends. 
Defmition  of  "fee". 
Allowance  for  books. 
Allowance  for  room  and  Iward. 
Deduction  for  benefits  itoa  other 


sources. 

Subpart  r-  Payment  Conditions  and 
Procedures 

1801.50  Acceptance  of  the  scholarship. 

1801.51  Report  at  the  beginning  of  each 
term. 

1801.52  Payment  schedule. 

1801.53  Postponement  of  payment 

1801.54  Annual  report 

8ut>part  G— Duration  of  ScttotarsMp 

1601.60    Renewal  of  scholarship. 
180L61    Tennination  of  scholarship. 
1801.62    Recovery  of  scholarship  funds. 

Authority:  Pub.  L  93-642.88  Stat.  2278  (20 
U.S.C  2001-2012). 

Subpart  A— Q«n«ral 

§  1801.1    Amwal  Truman  ScholarsMp 
competition. 

Each  year,  the  Harry  S.  Truman 
Scholarship  Foundation  carries  out  a 
nationwide  competition  to  select 
students  to  be  Tnmian  Scholars. 


S  1801.2    Truman  Scholars  are  i 

from  qualified  applicants  from  eadi  State. 

(a)  At  least  one  Truman  Scholar  is 
selected  each  year  from  each  State  in 
which  there  is  a  resident  applicant  who 
meets  eligibility  criteria  in  §  1801^  In 
addition,  the  Board  of  Trustees  may 
select  additional  Scholars-at-Large. 

(b)  As  used  in  this  part.  State  means 
each  of  the  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  considered  as  a  single  entity: 
Guam,  the  Virgin  Islands,  American 


Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

i  1801,3    Students  eHglile  for  nominattoa 

A  student  is  eligible  to  be  nominated 
for  a  Truman  Scholarship  if  he  or  she: 

(a)  Is  a  junior  level  student  pursuing  a 
bachelor's  degree  as  a  full-time  student 
at  an  accredited  institution  of  higher 
education  and  will  receive  a 
baccalaureate  degree  the  following 
academic  year,  or.  is  a  full-time 
sophomore  level  student  at  an 
accredited  community  or  junior  college 
who  will  be  a  full-time  junior  the 
following  year  at  an  accredited  four 
year  institution; 

(b)  Has  an  undergraduate  field  of    ' 
study  that  permits  admission  to  a 
graduate  program  leading  to  a  career  in 
public  service; 

(c)  Ranks  in  the  upper  quarter  of  his  or 
her  class;  and 

(d)  Is  a  U.S.  citizen,  a  U.S.  national,  or 
a  permanent  resident  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

11801.4    Definitions. 

As  used  in  this  part: 

Academic  year  means  the  period  of 
time,  typically  8  or  9  months  in  which  a 
hill-time  student  would  normally 
complete  two  semesters,  three  quarters, 
or  the  equivalent 

Foundation  means  the  Harry  S. 
Truman  Scholarship  Foundation. 

Fall-Ume  student  means  a  student 
who  is  carrying  a  sufficient  number  of 
credit  hours  or  their  equivalent  to  secure 
the  degree  or  certificate  toward  which 
he  or  she  is  working,  in  no  more  time 
than  the  length  of  time  normally  taken  at 
the  institution  of  higher  education. 

Graduate  study  means  the  courses  of 
study  beyond  the  baccalaureate  level 
which  lead  to  an  advanced  degree. 

Institution  of  higher  education  has  the 
neaning  given  in  section  1201(a)  of  the 
tfigher  Education  Act  of  1965  (20  U.S.C. 
1141(a)). 

Junior  means  a  student  who  following 
completion  of  the  current  academic  year 
has  one  more  year  of  full-time  course 
work  to  receive  a  baccalaureate  degree. 

President  means  the  principal  official 
responsible  for  the  overall  direction  of 
the  operations  of  an  institution  of  higher 
education. 

Public  service  means  employment  in: 
governments  at  any  level,  the  uniformed 
services,  public  interest  organizations, 
aon-govemmental  research  and/or 
«lucational  organizations,  and  non- 
profit organizations  such  as  those  whose 
primary  purposes  are  to  help  needy  or 
disadvantaged  persons  or  to  protect  the 
environment. 
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Resident  means  a  person  who  has 
legal  residence  in  the  State,  recognized 
under  State  law.  If  ■  question  arises 
concerning  the  State  of  residence,  the 
Foundation  determines,  for  the  purposes 
of  this  program  of  which  State  the 
person  is  a  resident,  taking  into  account 
place  of  registration  to  vote,  parent's 
place  of  residence,  and  eligibility  for 
"in-State"  tuition  rates  at  public 
institutions  of  higher  education. 

Scholar  meeuis  a  person  who  has  been 
selected  by  the  Foundation  as  a  Truman 
Scholar,  has  accepted  the  Scholarship 
and  agreed  to  the  conditions  of  the 
award,  and  is  eligible  for  Scholarship 
stipendls). 

Senior  means  the  academic  level 
recognized  by  the  institution  of  higher 
education  as  being  in  the  last  year  of 
study  before  receiving  a  baccalaureate 
degree. 

Sophomore  means  the  academic  level 
recognized  by  the  institution  of  higher 
education  as  having  second  year 
standing. 

Term  means  the  period  which  the 
institution  of  higher  education  uses  to 
divide  its  academic  year  Semester, 
trimester,  or  quarter. 

Work-experience  program  means 
employment  that  involves  an  intensive 
period  of  practical  work  in  a  Federal 
State,  or  local  government  ofBce  or  in 
some  other  type  of  public  service 
organization. 

Subpart  B—NombMtkMW 


§  1801.10 
higher  educeHen. 

To  be  considered  in  the  competition  a 
student  must  be  nominated  by  the 
institution  of  higher  education  that  he  or 
she  attends. 

9  1801.1 1    Annuat  nomhiatioa. 

(a)  Except  as  provided  in  H  1801.11 
(b),  1801.12,  and  1801.24,  each  institution 
of  higher  education  may  nominate  up  to 
three  students  annnally.  If  an  institution 
chooses  to  nominate  three  students,  the 
three  may  have  legal  residence  in  the 
same  State  as  the  institution  or  in 
different  States. 

(b)  The  Foundation  may  announce 
each  year  in  its  Bulletin  of  Information 
special  circumstances  under  which  each 
institution  may  nominate  one  or  more 
additional  candidates. 

(c)  All  nominations  must  be  made  by 
the  President  of  the  institution  or  the 
designated  Faculty  Representative. 


Institutions  published  by  the  U.S. 
Department  of  Education,  each  may 
nominate  up  to  three  students.  However, 
a  component  that  is  organized  solely  for 
administrative  purposes  and  has  no 
students  may  not  nominate  a  student. 


9  1801.13 

If  an  institution  of  higher  education 
does  not  offer  education  beyond  the 
sophomore  level,  the  institution  may 
nominate  only  students  who  will  be  full- 
time  juniors  the  following  year  at  other 
accredited  institutions  of  higher 
education. 

91801.14  tubwleslonofappllcatfcwitethe 
Foundatien. 

To  nominate  a  student  for  the 
competition,  the  institution  must  send 
the  students's  application  to  the 
Foundation. 

91801.15  Faouity  Repreeentattve. 

(a)  Each  institnioo  which  nominates  • 
student  must  give  die  Foimdation  the 
name,  business  address,  and  business 
telephone  number  of  a  member  of  the 
facility  who  will  serve  as  liaison 
between  the  institution  and  the 
Foundation. 

(b)  It  is  the  rote  of  this  Pacolty 
Representative  to  pubbcize  the  Tnnnan 
Scholarship  on  nampns,  solicit 
recommendatiasis  of  potential  nominees 
from  members  erf  the  facalty,  and  insure 
that  the  institution's  nomination,  with  all 
required  snpporting  documents,  is 
forwarded  to  the  Fonndation  to  arrive 
by  the  required  deadline. 

91801.18   Closing  date  for  receipt  of 


9  1801.12 

If  an  institution  of  higher  education 
has  more  than  one  cooqionent 
separately  listed  in  the  current  edition  of 
the  Directory  of  Postsecondary 


The  Foundation  publishes  an  aimnal 
notice  in  the  Pederal  Ragislar  (rf  die 
date,  usually  December  2,  by  which  time 
the  Foundation  must  receive 
nominations  at  the  address  specified  in 
the  nominations  materials  in  order  to  be 
considered  by  the  Foundation. 

91801.17   Contents  Of  application. 

(a)  The  Foundation  provides  a  form 
that  must  be  used  as  the  application. 

(b)  Each  application  must  include  the 
foUowing: 

(1]  A  certification  (A  nomination  and 
eligibility  signed  by  the  Faculty 
Representative; 

(2]  A  completed  Nomination  and 
Supporting  Information  Form  signed  by 
the  nominee; 

(3)  An  analysis  of  a  public  pohcy  issue 
written  by  the  nominee; 

(4)  A  current  official  college 
transcript; 

(5)  Poor  letters  of  recommendation 
including  one  from  the  Facuhy 
Representative;  and  a 


(6)  Statement  that  the  student  is 
willing  to  participate  in  a  Truman 
Scholars  Leadership  seminar  sponsored 
by  the  Fotmdation  and  to  attend  the 
awards  ceremony. 

Subpart  C— TIm  Coinpetttloa 

91801.20  Selection  of  Flnsaste. 

The  Foundation  selects  ffaiaUsts  from 
the  students  who  are  nominated. 

91801.21  Evaluation  criteria. 

(a)  The  Foundation  selects  finalists 
from  the  students  nominated  primarily 
on  the  basis  of  the  following  criteria: 

[1]  Leadership  abilities  and  potential; 

(2)  Suitability  of  the  nominee's 
proposed  program  of  study  and  its 
appropriateness  for  a  leadership  career 
in  public  service  with  substantial  impact 
on  public  policies; 

(3]  Writing  and  analytic  skills; 

(4]  Academic  ]>erformance  and 
potential  to  perform  well  in  graduate 
school;  and 

(5)  Quality  and  extent  of  public  and 
community  service  and  government 
involvement. 

(b)  The  Foundation  evaluates  each 
student  solely  on  the  basis  of  the 
information  required  under  f  1801.17. 


91801.22   imervtawefflnaaaliwMii 

The  FoundatiOT  invites  each  finalist  to 
an  interview  with  a  regional  review 
panel  or  a  special  panel  to  interview 
supplemental  finalists.  Panels  evaluate 
Truman  Finalists  primarily  on: 

(a)  Leadership  potential  inchiding 
vision,  sensitivity,  and  communications 
skills; 

(b)  Commitment  to  a  career  in 
government  or  elsewhere  in  public 
service;  and 

(c)  Intellectual  stiength,  analytical 
abiUties,  and  prospects  of  performing 
well  in  graduate  ichooL 


91801.23    Recommendation  by  I 

(a)  Each  Panel  is  asked  to  recommend 
to  the  Board  of  Trustees  the  name  of  one 
candidate  from  each  state  in  the  region 
to  be  appointed  as  a  IVuman  Scholar 
and  an  alternate  from  each  state  in  the 
event  the  recommended  finalist  from  the 
state  does  not  accept  appointment.  The 
Foundation  may  authorize  each  regional 
review  panel  to  recommend  additional 
"Scholars-at-Large"  from  the  States  in 
its  region. 

(b)  The  recommendations  are  based 
on  the  material  required  under  S  18tn.l7 
and,  as  determined  in  the  interview,  the 
panel's  assessment  of  each  finalist  in 
terms  of  criteria  presented  in  9  1801.22. 
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9  1801.24    SupptatTMfrtal  nomination*. 

(a)  In  the  event  that  a  regional  review 
panel  determines  that  none  of  the 
Hnalists  from  a  sjate  meet  all  the 
requirements  expected  of  a  Tnmian 
Scholar,  it  does  itot  have  to  provide  a 
recommendations  The  Foundation  may 
ask  institutions  tnat  nominated 
candidates  for  the  competition  to  submit 
an  additional  noipinee  from  that  state. 
The  nominee  may  be  a  person 
previously  nominated  who  was  not 
selected  as  a  fmalist  or  a  newly 
nominated  individual.  In  the  event  that 
supplemental  noifiinations  are  needed 
from  more  than  tivo  states,  each 
institution  shall  be  limited  to  a 
maximum  of  two  nominees  for  the 
supplemental  competition.  The 
Foundation  shall  convene  a  special 
panel  to  interview  supplemental  finalists 
and  to  recommend  finalist(8)  to  be 
appointed  as  Truinan  Scholar(s). 

(b)  If  additional  nominations  are  made 
under  paragraph  (a)  of  this  section,  the 
applications  must  meet  the  requirements 
of  subpart  B — Notninations  of  this  part, 
and  are  considered  under  the 
procedures  of  thi^  subpart. 


§  1801.25 

ttw  Foundatioa 


I  of  Truman  Sdiolar*  by 


(a)  The  Foundation  names  Truman 
Scholars  after  reviving 
recommendations  from  the  regional 
review  panels  anf  the  special 
supplemental  panel  if  convened. 

Subpart  D— Gractiate  Study  and  the 
Work  Experience  Program 


§1801^10 
Study. 


ConttnuBtion  Into  graduate 


(a)  The  Foundanon  will  not  conduct  a 
new  and  separate!  competition  for 
graduate  scholarsnips,  nor  will  it  add 
new  Truman  Scholars  at  the  graduate 
level. 

(b)  Only  Schol^  who  satisfactorily 
complete  their  unaergraduate  education 
and  who  comply  with  §  1801.31  shall  be 
eligible  for  continyed  Foundation 
support  for  an  approved  program  of 
graduate  study,     i 

9  1801.31    Approval  of  graduata  programs 
t>y  ttM  Foundation. 

(a)  By  December  1,  Scholars  desiring 
Foundation  support  for  graduate  study 
the  following  acaqemic  year  must 


submit  a  proposec 


study  to  the  Foun(  ation  for  approval 
The  graduate  proj  ram  proposed  for 
approval  may  diff  ;r  from  that  proposed 
by  the  Scholar  wh  en  nominated  for  a 
Truman  Scholars!;  ip.  Factors  to  be  used 


by  the  Foundation 


program  of  graduate 


in  considering 


approval  include  '  leing  consistent  with: 


(1)  Field  of  study  initially  proposed  in 
the  Scholar's  Nomination  and 
Supporting  Information  Form; 

[2]  Graduate  school  programs  given 
priority  in  the  current  Bulletin  of 
Information; 

(3)  Undergraduate  educational 
program  and  work  experience  of  the 
Scholar  and 

(4)  Preparation  specifically  for  a 
career  in  public  service. 

(b)  Foundation  approval  in  writing  of 
the  Scholar's  proposal  is  required  before 
financial  support  is  granted  for  graduate 
work. 

(c)  Scholars  must  include  in  their 
submission  to  the  Foundation  a 
statement  of  interest  in  a  career  in 
public  service  that  specifies  in  detail 
how  their  graduate  program  and  their 
overall  educational  and  work 
experience  plans  will  realistically 
prepare  them  for  their  chosen  career 
goal  in  government  or  elsewhere  in  the 
public  service.  The  Foundation  issues 
guidelines  to  help  Scholars  prepare  their 
proposals. 

(d)  After  completing  his  or  her 
undergraduate  studies,  a  Scholar  each 
year  may  request  in  writing  a  deferral  of 
support  for  graduate  studies.  Deferrals 
must  be  requested  no  later  than  June  15 
for  the  succeeding  academic  year. 
Scholars  failing  to  request  a  year's 
deferral  and  to  receive  written  approval 
from  the  Foundation  will  lose  one  year 
of  funding  support  for  each  year  for 
which  they  fail  to  request  and  receive 
deferrals.  Total  deferrals  may  not 
exceed  four  years  unless  an  extension  is 
approved  by  the  Foundation. 

91801.32    EUgibto  colleges  and  dagrM 


(a)  Truman  Scholars  at  the  graduate 
level  may  use  Foundation  support  to 
study  at  any  accredited  college  or 
university  that  offers  graduate  study 
appropriate  and  relevant  to  their  public 
service  career  goals. 

(b)  They  may  enroll  in  any  relevant 
graduate  program  for  a  career  in  public 
service.  A  wide  variety  of  fields  of  study 
can  lead  to  careers  in  public  service 
including — but  not  limited  to— 
agricidture,  biology  and  environmental 
sciences,  engineering,  mathematics, 
physical  and  social  sciences  as  well  as 
traditional  fields  such  as  economics, 
education,  government,  history, 
international  relations,  law,  medicine 
and  public  health,  political  science,  and 
public  administration  and  public  policy. 

(c)  Foundation  support  for  graduate 
study  is  restricted  to  three  years  of  full- 
time  study  for  Scholars  selected  in  1991 
and  subsequent  years  from  four  year 
institutions  and  to  two  years  for  all 
other  Scholars. 


91801.33    Put>llc  servic*  IntemsMps  and 
employment  prior  to  graduate  study. 

The  Foundation  encourages  all 
Scholars  to  consider  participating  in 
paid  internships,  regular  employment,  or 
in  voluntary  programs  of  work 
experience  in  the  government  or  in  other 
public  service  organizations  before 
attending  graduate  school.  The 
Foundation  may  give  preference  in  its 
selection  process  to  nominees  planning 
such  internships  and  employment.  The 
Foundation  assists  Scholars  in  finding 
internships  and  regular  employment  ii) 
Federal  agencies  and  departments. 

Subpart  E— Payments  to  Finalists  and 
Sctiolars 

9 1801.40  Travel  expensM  of  finalists. 

The  Foundation  will  provide  tickets 
for  intercity  round  trip  air,  train  or  bus 
transportation  from  the  finalist's 
nominating  institution  to  the  interview 
site.  The  Foimdation  does  not  reimburse 
finalists  for  lodging,  meals,  local 
transportation,  or  other  expenses. 
Finalists  wishing  to  drive  to  the 
interview  will  be  reimbursed  for  mileage 
according  to  Federal  Travel  Regulations. 
Mileage  reimbursement  may  not  exceed 
the  costs  to  the  Foundation  of  airline 
transportation.  If,  at  the  dme  of  the 
interview,  the  finalist  is  spending  the 
semester  abroad  under  a  program 
recognized  for  academic  credit  towards 
graduation,  the  Foundation  will  arrange 
for  air  transportation  at  government 
contract  rates  and  reimburse  the  finalist 
for  three  quarters  of  the  costs  for  air 
transportation. 

91801.41  Sctwiarship  stipends. 

The  award  covers  eligible  expenses  in 
the  following  categories:  Tuition,  fees, 
books,  and  room  and  board.  Payments 
from  the  Foundation  may  be  received  to 
supplement,  but  not  to  duplicate, 
benefits  received  by  the  Scholar  from 
the  educational  institution  or  from  other 
foundations  or  organizations.  The 
benefits  received  from  all  sources 
combined  may  not  exceed  the  costs  of 
tuition,  fees,  books,  and  room  and  board 
as  determined  by  the  Foundation. 

(a)  Scholars  selected  in  1990  and  prior  . 
years  are  eligible  to  receive  annually  up 
to  $7,000. 

(b)  Scholars  selected  in  1991  and  in 
subsequent  years  are  eligible  to  receive 
a  total  of  no  more  than  $30,000. 

(1)  Each  Scholar  selected  from  a  four 
year  institution  is  eligible  to  receive  up 
to  $3,000  for  the  senior  year  of 
undergraduate  education.  Scholars  in 
graduate  programs  planning  to  receive 
degrees  in  one  to  two  years  are  eligible 
to  receive  up  to  $13,500  per  year  or 
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$10,000  (adjusted  annually  from  January, 
1985  to  reflect  increases,  if  any,  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics),  whichever  is  less. 
Scholars  in  graduate  programs  requiring 
three  or  more  years  of  academic  study 
are  eligible  to  receive  up  to  $9,000  per 
year  for  a  maximum  of  three  years. 

(2)  Scholars  selected  in  their 
sophomore  year  in  1992  and  succeeding 
years  are  eligible  to  receive  up  to  $6,000 
per  year  for  the  junior  and  senior  years 
of  college.  Upon  graduation,  they  will  be 
eligible  to  receive  up  to  $9,000  per  year 
for  a  maximum  of  two  years  of  graduate 
school. 

91801.42    Otflnltlon  of 'iM". 

As  used  in  this  part,  fee  means  a 
typical  and  usual  nonrefundable  charge 
by  the  institution  of  higher  education  for 
a  service,  a  privilege,  or  the  use  of 
property  which  is  required  for  a 
Scholars'  enrollment  and  registration. 

$1801.43    Allowanc*  for  books. 

The  cost  allowance  for  a  Scholar's 
books  is  $400  per  year.  This  figure  may 
be  increased  by  the  Foundation  with  the 
new  figure  published  in  the  Bulletin  of 
Information. 

9 1801.44    Allowance  for  room  and  board. 

The  cost  allowed  for  a  Scholar's  room 
and  board  is  the  amount  the  institution 
of  higher  education  reports  to  the 
Foundation  as  the  average  cost  of  room 
and  board  for  the  Scholar's  institution, 
given  the  type  of  housing  the  Scholar 
occupies. 

9  1 80 1 .45    Deduction  for  benaffts  from 
othar  sourcaa. 

The  cost  allowed  for  a  Scholar's 
tuition,  fees,  books,  room  and  board 
must  be  reduced  to  the  extent  that  the 
cost  is  paid  by  another  organization  or 
provided  for  or  waived  by  the  Scholar's 
institution. 

Subpart  F— Payment  Conditions  and 
Procedures 

91801.SO    Accaptanca  of  the  achotaraMp. 

To  receive  any  payment,  a  Scholar 
must  sign  an  acceptance  of  the 
scholarship  and  acknowledgement  of 
the  conditions  of  the  award  and  submit 
it  to  the  Foundation. 

9  1801.51    Report  at  the  t>aginning  of  eactt 
term. 

(a)  To  receive  a  Scholarship  stipend,  a 
Scholar  must  submit  a  current  Payment 
Request  Form  containing  the  following: 


(1)  A  statement  of  the  Scholar's  costs 
for  tuition,  fees,  books,  room  and  board; 

(2)  A  certiHcation  by  an  authorized 
official  of  the  institution  that  the 
statement  of  those  costs  is  accurate; 

(3)  A  certification  of  the  amounts  of 
those  costs  that  are  paid  or  waived  by 
the  institution  or  paid  by  another 
organization. 

(4)  A  certification  by  an  authorized 
official  of  the  institution  that  the  Scholar 
is  a  full-time  student  and  is  taking  a 
course  of  study,  training,  or  other 
educational  activities  to  prepare  for  a 
career  in  public  service;  and  is  not 
engaged  in  gainful  employment  that 
interferes  with  the  Scholar's  studies. 

(5)  A  certification  by  an  authorized 
official  of  the  institution  of  whether  the 
Scholar  is  in  academic  good  standing. 

(b)  At  the  beginning  of  the  academic 
year,  the  Scholar  must  have  his  or  her 
institution  submit  a  certified 
Educational  Expense  Form  showing  the 
charges  for  tuition,  fees,  books,  room 
and  board  and  other  expenses  required 
for  the  academic  year  in  which  the 
Scholar  will  request  Foundation  support. 

91801.52    Payment  achedule. 

The  Foundation  will  pay  the  Scholar  a 
portion  of  the  award  after  each  report 
submitted  under  §  1801.51. 

9  1801.53    Postponement  of  payment 

(a)  A  Scholar  may  request  the 
Foundation  to  postpone  one  or  more 
payments  because  of  sickness  or  other 
circumstances. 

(b)  If  the  Foundation  grants  a 
postponement,  it  may  impose  such 
conditions  as  necessary. 

91801.54    Annual  report 

(a)  Scholars  with  remaining  eligibility 
for  scholarship  stipends  must  submit  no 
later  than  )uly  15  an  annual  report  to  the 
Foundation. 

(b)  The  annual  report  should  be  in 
narrative  form  and  cover:  Courses  taken 
and  grades  earned;  courses  planned  for 
the  coming  year  if  Foundation  support 
will  be  requested;  public  service  and 
school  activities;  part-time  or  full-time 
employment  and  summer  employment  or 
internships;  and  achievements,  awards 
and  recognition,  publications  or 
significant  developments. 

(c)  Newly  selected  Scholars  are 
required  to  submit  an  annual  report 
updating  the  Foundation  on  their 
activities  and  accomplishments  since 
the  time  they  submitted  their 
applications  for  the  Truman  Award. 


(d)  Deferred  Scholars  not  engaged  in 
academic  studies  are  requested  to 
discuss  in  detail  their  employment  and 
public  service  activities  and  their  future 
public  service  goals. 

Subpart  Q— Duration  of  Scholarship 

91801.80    Renewal  of  acholaraMp. 

It  is  the  intent  of  the  Foundation  to 
provide  scholarship  awards  for  a  period 
not  to  exceed  a  total  of  four  academic 
years,  only  in  accordance  with  the 
regulations  established  by  its  Board  of 
Trustees,  and  subject  to  an  annual 
review  for  compliance  with  the 
requirements  of  this  part. 

91801.61    Tarminatton  of  acholaraNp. 

[a]  The  Foundation  may  suspend  or 
terminate  a  scholarship  under  the 
following  specific  conditions. 

(1)  Unsatisfactory  academic 
performance  for  two  terms,  failure  to 
pursue  preparation  for  a  career  in  public 
service,  or  loss  of  interest  in  a  career  in 
public  service.  Unsatisfactory  academic 
performance  is  considered  failure  as  an 
undergraduate  to  maintain  a  B  or  better 
term  average  for  two  terms. 

(2)  Failure  to  meet  the  criteria  in 
99  1801.3(d),  1801.31{b),  or  9  1801.51. 

(3)  Providing  false,  misleading,  or 
materially  incomplete  information  on 
any  report,  payment  request  or  other 
submission  to  the  Foundation. 

(b)  Before  it  terminates  a  scholarship, 
the  Foundation  will  notify  the  Scholar  of 
the  proposed  action  and  will  provide  an 
opportunity  to  be  heard  with  respect  to 
the  grounds  for  termination. 

9  1 80 1 .62    Recovery  of  acholarahip  f  unda. 

(a)  When  a  Truman  Scholarship  is 
terminated  for  any  reason,  the  Scholar 
must  rpliim  to  the  Foundation  any 
stipend  funds  which  have  not  yet  been 
spent  or  which  the  Scholar  may  recovei. 

(b)  A  Scholar  who  fails  for  any  reason 
to  complete  as  a  full-time  student  a 
srhool  term  for  which  he  or  she  has 
received  a  Foundation  stipend,  must 
return  tlie  amount  of  that  stipend  to  the 
Foundation.  The  Foundation  may  waive 
this  requirement  upon  application  by  the 
Scholar  showing  good  cause  for  doing 
so. 

[FR  Doc.  91-22405  Filed  9-20-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Parts  101  and  103 


RIN  1078-ACM 


iJf 


Loans  to  Indians!  From  tti«  Revolving 
Loan  Fund  Loan  puaranty,  insurance, 
and  Interest  Subsidy 


September  16. 1991 
AOCNCY:  Bureau 
Interior. 
action:  Notice  o: 


c  f  Indian  Affairs. 

f  proposed  rulemaking. 


summary:  The  Indian  Financing  Act 
Amendments  of  1)88  increased  the 
maximum  amouni  s  of  loans  to 
individuals  which  can  be  guaranteed 
and  liberalized  pnovisions  for  the  sale  of 
guaranteed  loans  bo  that  they  may  be 
purchased  by  "any  person."  These 
amendments  requ  ire  changes  in 
subchapter  G,  pacts  101  and  103,  for  the 
Code  of  Federal  Regulations,  which  are 


set  out  below. 

Other  changes i 
Circulars  A-129, 
Credit  Programs,  i 
Credit  Policy. 

Other  changes i 
policies  in  the  ac 


:omply  with  0MB 
[anaging  Federal 
ind  A-70,  Federal 


jflect  the  current 
linistration  for  the 
Revolving  Loan  Fjind  and  the  Loan 
Guaranty  Progra4s. 
DATES:  Comment^  must  be  received  on 
or  before  Octoberi23, 1991. 
ADOAESSBS:  Send'  written  comments  to 
the  Director,  Office  of  Trust  and 
Economic  Development,  Attention: 
Division  of  Financial  Assistance,  room 
4080  MIB.  Bureau  Of  Indian  Affairs. 
Department  of  tha  Interior.  1849  C 
Street  NW.,  Washington.  DC  20240. 
FOR  FimTHER  INFORMATION  CONTACT 
Woodrow  B.  Sneqd,  Division  of 
Financial  Assista|ice.  Bureau  of  Indian 
A^ain.  telephon^  number  (202)  208- 
4796.  ' 

SUPPtEMENTARY  I^RMATION:  These 
amendments  are  published  in  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  ttie  Assistant 
Secretary — Indiaij  A^airs  by  209  DM  8. 
The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  a^ord 
the  public  an  opportunity  to  participate 
in  the  rulemaking  [process  Accordingly, 
interested  person^  may  submit  written 
comments  regardkig  the  proposed  rule 
to  the  locations  identified  in  the 
ADDRESSES  section  of  this  preamble. 
The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  action  undar  E.0. 12291  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 


under  the  Regidatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

The  Department  has  further 
determined  that  this  proposed 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969. 

The  collections  of  information 
contained  in  $$  101.4, 103.15,  and  103.34 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq.  and  assigned  clearance 
number  1076-0020.  The  information  is 
being  collected  to  implement  the 
requirements  of  25  U.S.C.  1451  et  seq. 
and  25  U.S.C.  1418  et  seq.  and  will  be 
used  to  establish  eligibility  for  loans  or 
loan  guarantees.  Response  is  required  to 
obtain  a  benefit  in  accordance  with  25 
U.S.C.  1451  et  seq.  and  1481  et  seq. 

Public  reporting  burden  for  this 
information  is  estimated  to  average  15 
minutes  to  3  hours  per  response  to  part 
101  collections  and  30  minutes  per 
response  to  part  103  collections.  This  is 
the  same  burden  as  estimated  in  the 
rules  being  amended  and  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  Information 
Clearance  Officer;  Bureau  of  Indian 
Affairs;  Washington,  DC  20240;  and  to 
the  Office  of  Management  and  Budget' 
Paperwork  Reduction  Project  (1076- 
0020):  Washington.  DC  20503. 

Amendments  to  part  103  increase  the 
amount  of  a  loan  to  individual  Indians 
which  can  be  guaranteed  and  provide 
that  guaranteed  loans  can  be  purchased 
by  "any  person."  These  changes  reflect 
changes  in  the  Indian  Financing  Act  by 
the  1988  amendments. 

Other  changes  comply  with  OMB 
Circular  A-129,  Managing  Federal 
Credit  Programs,  and  A-70.  Federal 
Credit  Policy.  The  section  on  use  of 
tribal  funds  for  lending  programs  and 
economic  development  is  deleted 
because  the  disposition  of  tribal  funds  is 
the  business  of  the  tribes  and  should  not 
be  restricted  unnecessarily  by  excessive 
regulation. 

A  provision  that  tribes  may  mortgage 
their  unrestricted  lands  is  deleted 
because  there  is  no  authority  for  it 

Amendments  clarify  that  the  lender  of 
guaranteed  or  insured  loans  retains 
responsibility  for  administering  loans 
even  if  the  guaranty  certificate  is 
coveyed  to  another  party.  To  this  end. 


most  references  to  holders  of  guaranty 
certificates  are  deleted. 

Amendments  provide  that  interest 
subsidies  on  guaranteed  or  insured 
loans  will  be  discontinued  any  time  a 
guaranty  or  insurance  agreement 
terminates  for  any  reason. 

The  prohibition  on  points,  finders 
fees,  loan  origination  fees,  bonuses,  and 
commissions  under  the  loan  guaranty 
and  insurance  program  is  emphasized. 

Amendments  provide  that  lenders  will 
share  pro  rata  in  proceeds  from  the 
liquidation  of  a  borrower's  assets  upon 
default  after  the  United  States  has 
recovered  its  costs  in  managing  and 
disposing  of  the  collateral. 

A  requirement  that  borrowers  must 
provide  at  least  20  percent  equity  in  the 
business  being  financed  with  a  direct  or 
guaranteed  loan  is  added.  Premium 
payments  are  required  in  a  lump  sum  at 
the  beginning  of  a  loan. 

The  primary  author  of  this  document 
is  Woodrow  B.  Sneed.  Division  of 
Financial  Assistance.  Bureau  of  Indian 
Affairs,  telephone  number  (202)  208- 
4796. 

List  of  Subjects  in  25  CFR  Parts  101  and 
Its 

Indians — business  and  finance.  Loan 
programs — Indians,  Loan  programs — 
business. 

For  the  reasons  set  out  in  the 
preamble,  amendments  to  parts  101  and 
103  of  title  25.  chapter  I.  of  the  Code  of 
Federal  Regulations  are  proposed  as  set 
forth  below: 

PART  101  [AMENDED] 

1.  The  authority  citation  for  25  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  1469. 

2.  Section  101.1  is  revised  to  read  as 
follows: 

1 101.1    Definitions. 

As  used  in  this  part  101: 

Applicant  means  an  applicant  for  a 
United  States  Direct  Loan  from  the 
revolving  loan  fund  or  a  loan  from  a 
relending  organization. 

Commissioner  means  the 
Commissioner  of  Indian  Affairs  or  his 
authorized  representative. 

Cooperative  association  means  an 
association  of  individuals  organized 
pursuant  to  state.  Federal,  or  tribal  law, 
for  the  purpose  of  owning  and  operating 
an  economic  enterprise  for  profit  with 
profits  distribution  or  allocated  to 
patrons  who  are  members  of  the 
organication. 

Corporation  means  an  entity 
organized  as  a  corporation  pursuant  to 
state.  Federal,  or  tribal  law,  with  or 
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without  stock,  for  the  purpose  of  owning 
and  operating  an  economic  enterprise. 
Default  means  failure  of  a  borrower 
to: 

(1)  Make  scheduled  payments  on  a 
loan  when  due. 

(2)  Obtain  the  lender's  approval  for 
disposal  of  assets  mortgaged  as  security 
for  a  loan,  or 

(3)  Comply  with  the  covenants, 
obligations,  or  other  provisions  of  a  loan 
agreement. 

Economic  enterprise  means  any 
Indian-owned  commercial,  industrial, 
agricultural,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit,  provided  that  eligible  Indian 
ownership  constitutes  not  less  than  51 
percent  of  the  enterprise. 

Equity  means  the  borrower's  residual 
claim  to  business  assets  after  deducting 
all  business  debt. 

Financing  statement  means  the 
document  filed  or  recorded  in  county  or 
state  offices  pursuant  to  the  provisions 
of  the  Uniform  Ck)mmercial  Code 
notifying  third  parties  that  a  lender  has 
a  lien  on  the  chattels  and/or  crops  of  a 
borrower. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe  as  defined  in 
this  part. 

Organization  means  the  governing 
body  of  any  Indian  tribe,  or  entity 
established  or  recognized  by  such 
governing  body  for  the  purpose  of  the 
Indian  Financing  Act. 

Other  organization  means  any  non- 
Indian  individual,  firm,  corporation, 
partnership,  or  association. 

Partnership  means  a  form  of  business 
organizution  in  which  two  or  more  legal 
persons  are  associated  as  co-owners  for 
the  purposes  of  business  or  professional 
activities  for  private  pecuniary  gain, 
organized  pursuant  to  tribal,  state,  or 
Federal  law. 

Reservation  means  Indian 
reservation,  California  rancheria.  public 
domain  Indian  allotment,  former  Indian 
reservation  in  Oklahoma,  and  land  held 
by  Alaska  Native  groups  incorporated 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlejnent  Act  (85  Stat. 
688),  as  amended. 

Revolving  loan  fund  means  all  funds 
that  are  now  or  hereafter  a  part  of  the 
revolving  fund  authorized  by  the  Act  of 
June  18. 1934  (48  Stat.  986),  the  Act  of 
June  26. 1936  (49  Stat.  1968)  and  the  Act 
of  April  19, 1950  (64  Stat.  44).  as 
amended  and  supplemented  including 
sums  received  in  settlement  of  debts  for 
livestock  pursuant  to  the  Act  of  May  24. 
1950,  (64  Stat.  190)  and  sums  collected  in 
repayment  of  loans  made,  including 
interest  or  other  charges  on  loans,  and 
any  funds  appropriated  pursuant  to 


section  108  of  the  Indian  Financing  Act 
of  1974  (88  Stat.  77). 

Secretary  means  the  Secretary  of  the 
Interior. 

Tribe  means  any  Indian  tribe,  band, 
nation,  rancheria.  pueblo,  colony  or 
community,  including  any  Alaska  Native 
village  or  any  regional,  village,  urban  or 
group  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (65  Stat. 
688),  as  amended,  which  is  recognized 
by  the  Federal  Government  as  eligible 
for  services  from  the  Bureau  of  Indian 
Affairs. 

3.  Section  101.3  is  amended  by  adding 
a  sentence  at  the  end  of  paragraph  (a)  as 
follows: 

§  101.3    EHgMt  borrowfs  und«r  Unittd 
StslM  direct  loan  program. 

(a)  *  *  *  in  addition,  the  applicant 
will  be  required  to  have  equity  equal  to 
20  percent  of  the  total  costs  of  a  new 
enterprise,  or  20  percent  of  total  costs  of 
expansion  of  an  existing  enterprise. 
***** 

4.  Section  101.4  is  amended  by 
removing  the  second  sentence  and  by 
adding  three  new  sentences  in  its  place 
as  follows: 

§101.4    Applications. 

*  *  *  Applications  shall  include  the 
name,  current  address  and  telephone 
number  of  the  applicant(s);  current  and 
prior  Taxpayer  Identification  Number — 
Employer  Identification  Number  if  a 
business  entity.  Social  Security  Number 
if  an  individual;  and  current  employer's 
name,  address,  and  telephone  number, 
amount  of  the  loan  requested;  purpose 
for  which  loan  funds  will  be  used;  and 
security  to  be  offered;  period  of  the  loan, 
assets,  liabilities  and  repayment 
capacity  of  the  applicant;  budgets 
reflecting  income  and  expenditures  of 
the  applicant;  and  any  other  information 
necessary  to  adequately  evaluate  the 
application.  The  borrower  must  sign  a 
statement  declaring  no  delinquency  on 
Federal  taxes  or  other  Federal  debt  and 
borrower's  good  standing  on  dealings  in 
procurement  or  non-procurement  with 
the  Federal  Government.  The  Bureau 
will  obtain  a  current  credit  bureau 
report  and  prescribe  procedures  to  be 
used  in  handling  loan  proceeds.  *  *  * 

5.  Section  101.6  is  amended  by  adding 
the  following  sentence  at  the  end  of 
paragraph  (a): 

§101.6    Modification  of  loan*. 

(a)  *  *  •  In  addition,  a  current  credit 
bureau  report,  obtained  by  the  Bureau  of 
Indian  Affairs,  will  be  made  a  part  of 
the  modification  request. 


6.  Section  101.11  is  amended  by 
revising  paragraphs  (b)  and  (cl  as 
follows: 

§101.11    mtarast 


(b)  Additional  charges  to  cover  loan 
administration  costs,  including  credit 
reports  and  loan  origination  fees,  may 
be  charged  to  borrowers. 

(c)  Education  loans  may  provide  for 
deferral  of  interest  while  the  borrower  is 
in  school  full  time  or  in  the  military 
service. 


7.  Section  101.15  is  amended  by 
adding  new  paragraphs  [])-{*)  as 
follows: 

§101.1S   PanaMaa  on  dtfaulL 

(j)  Report  the  name  and  account 
information  of  a  delinquent  borrower  to 
a  credit  bureau. 

(k)  Assess  additional  interest  and 
penalty  charges  for  the  period  of  time 
that  payment  is  not  made. 

(I)  Assess  charges  to  cover  additional 
administrative  costs  Incurred  by  the 
Government  to  service  the  account 

(m)  Offset  amounts  owed  the 
borrower  under  other  Federal  programs 
including  other  programs  administered 
by  the  Bureau  of  Indian  Affairs. 

(n)  Refer  the  account  to  a  private 
collection  agency  to  collect  the  amount 
due. 

(o)  Refer  the  account  to  the  U.S. 
Department  of  Justice  for  collection  by 
litigation. 

(p)  If  the  borrower  is  a  current  or 
retired  Federal  employee,  take  action  to 
offset  the  borrower's  salary  or  civil 
service  retirement  benefits. 

(q)  Refer  the  debt  to  the  Internal 
Revenue  Service  for  offset  against  any 
amount  owed  the  borrower  as  an 
income  tax  refund. 

(r)  Report  any  written-off  debt  to  the 
Internal  Revenue  Service  as  taxable 
income  to  the  borrower. 

(s)  Recommend  suspension  or 
debarment  from  conducting  further 
business  with  the  Federal  Government. 

§101.20    [Ramovad] 

§§101.21-101.26    (Radasignatad  aa 
§§  101.20-101.2S1 

8.  Section  101.20  is  removed  and 
SS  101.21  through  101.28  are 
redesignated  as  SS  101.20  through 
101.25. 

§101.20    [Amandadl 

9.  Newly  redesignated  §  101.20  is 
amended  by  removing  paragraph  (e)  and 
redesignating  paragraph  (f)  as  paragraph 
(e). 
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PART  103  ( AMENDED] 


10.  The  authorifj/ 


part  103  is  revised  :o  read  as  follows: 
Authority:  25  U.SC  1498. 


11.  Section  103.1 
foiiows: 


citation  for  25  CFR 


is  revised  to  read  as 


§103.1    Dafmraon*. 

As  used  in  this  p  art: 

Applicant  meand  one  who  applies  for 
a  guaranteed  or  insured  loan. 

Borrower  meansjthe  Indian 
organization  or  incBvidual  Indian 
receiving  a  guaranljeed  or  insured  loan. 

Commissioner  means  the 
Commissioner  of  Indian  Affairs  or  his 
authorized  representative. 

Cooperative  assqciaUon  means  an 
association  of  individuals  organized 
pursuant  to  state.  Pederal,  or  tribal  law 
for  the  purpose  of  owning  and  operating 
an  economic  enterprise  for  profit  with 
profits  distributed  or  allocated  to 
patrons  who  are  members  of  the 
organization. 

Corporation  means  an  entity 
organized  as  a  corporation  pursuant  to 
state.  Federal,  or  tribal  law,  with  or 
without  stock  for  ti|e  purpose  of  owning 
and  operating  an  ef  onomic  enterprise. 

Default  means  failure  of  a  borrower 
to: 

(1)  Make  scheduled  payments  on  a 
loan,  when  due, 

(2)  Obtain  the  lender's  approval  for 
disposal  of  assets  mortgaged  as  security 
for  a  loan,  or 

(3)  Comply  with  me  covenants, 
obligations,  or  othe  r  provisions  of  a  loan 
agreement. 

Economic  enterp  ise  means  any 
Indian-owned  comi  nercial,  industrial, 
agricultural,  or  bus  ness  activity 
established  or  organized  for  the  purpose 
of  profit,  provided  that  eligible  Indian 
ownership  constitutes  not  less  than  51 
percent  of  the  entetprise. 

Equity  means  th^  borrower's  residual 
sets  after  deducting 


claim  to  business 
all  business  debt. 
Financing  statei 
document  filed  or 
state  offices  pursu 
of  the  Uniform  Coi 


°nt  means  the 

corded  in  county  or 
it  to  the  provisions 

lercial  Code 


notifying  third  parties  that  a  lender  has 
a  lien  on  the  chattels  and/or  crops  of  a 
borrower. 


Guaranty  means 


the  obligation 


assumed  by  the  Un  ted  States  to  repay  a 


specific  percentage 


of  a  loan  upon 


default  of  the  borrower  pursuant  to  the 
regulations  in  this  [lart. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe  as  defined  in 
this  part. 

Insured  Joan  met  ns  a  loan  made 
pursuant  to  an  agrc  ement  approved  by 


the  Assistant  Secretary  with  a  financial 
institution,  under  which  an  obligation  is 
assumed  by  the  United  States  to 
indemnify  the  lender  for  a  percentage  of 
a  loss  on  loans,  pursuant  to  the 
regulations  in  this  part. 

Interest  subsidy  means  payments 
which  may  be  made  by  the  United 
States  to  lenders  making  guaranteed  or 
insured  loans  to  reduce  the  interest  rate 
which  borrowers  pay  the  lenders  to  the 
rate  established  pursuant  to  section  104 
of  the  Indian  Financing  Act  of  1974  (25 
U.S.C.  1451  et  seq.). 

Mortgage  means  a  mortgage  or  deed 
of  trust  evidencing  an  encumbrance  of 
land,  a  mortgage  or  security  agreement 
executed  as  evidence  of  a  lien  against 
crops  and  chattels,  and  a  mortgage  or 
deed  of  trust  evidencing  a  lien  on 
leasehold  interests. 

Organization  means  the  governing 
body  of  any  Indian  tribe  or  entity 
established  or  recognized  by  such 
governing  body  for  the  purpose  of  the 
Indian  Financing  Act 

Partnership  means  a  form  of  business 
organization  in  which  two  or  more 
persons  are  associated  as  co-owners  for 
the  purposes  of  business  or  professional 
activities  for  private  pecuniary  gain 
organized  under  tribal,  state,  or  Federal 
law. 

Premium  means  the  charges  paid  by 
lenders  for  the  guaranty  or  insurance  of 
loans  under  provisions  for 
reimbursement  of  lenders  by  the  United 
States  for  a  percentage  of  losses 
incurred. 

Reservation  means  Indian 
reservation,  California  rancheria,  public 
domain  Indian  allotment,  former  Indian 
reservation  in  Oklahoma,  and  land  held 
by  Alaska  Native  groups  incorporated 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat 
688],  as  amended. 

Secretary  means  the  Secretary  of  the 
Interior. 

Tribe  means  any  Indian  tribe,  band, 
nation,  rancheria.  pueblo,  colony  or 
community,  including  any  Alaska  Native 
village  or  any  regional,  village,  or  urban 
or  group  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat 
688)  as  amended  which  is  recognized  by 
the  Federal  Government  as  eligible  for 
services  from  the  Bureau  of  Indian 
Affairs. 

12.  Section  103.7  is  amended  by 
removing  the  first  sentence  and  adding 
two  sentences  in  its  place  as  follows: 

S  103.7    EHsHbte  organizationt. 

Tribes  and  Indian  organizations 
having  a  form  of  organization 
satisfactory  to  the  Commissioner  and 
recognized  by  the  Federal  Government 


as  eligible  for  services  from  the  Bureau 
of  Indian  Affairs,  and  indicating 
reasonable  assurance  of  repayment,  are 
eligible  for  guaranteed  or  insured  loans. 
If  Indian  ownership  of  an  economic 
enterprise  falls  below  51  percent  the 
borrower  shall  be  in  default  and  the 
guaranty  shall  cease  and  the  interest 
subsidy  shall  be  discontinued.  *  *  * 

13.  Section  103.10  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

§103.10    InaHgit)!*  loana. 

*  *        «        *        * 

(e)  Loans  which  are  linked  to 
Federally  tax-exempt  bond  obligations. 

14.  Section  103.13  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  103.13    Amount  of  guaranty. 

(a)  The  percentage  of  a  loan  that  iR 
guaranteed  shall  be  the  minimum 
necessary  to  obtain  financing  for  an 
applicant,  but  may  not  exceed  90 
percent  of  the  unpaid  principal  and 
interest.  After  September  30. 1991,  the 
percentage  of  a  loan  that  is  guaranteed 
shall  not  exceed  80  percent.  The  liability 
under  the  guaranty  shall  increase  or 
decrease  pro  rata  with  an  increase  or 
decrease  in  the  unpaid  portion  of  the 
principal  amount  of  the  obligation.  No 
loan  to  an  individual  Indian, 
partnership,  or  other  non-tribal 
organization  may  be  guaranteed  for  an 
unpaid  principal  amount  in  exceed  of 
$500,000  or  such  maximum  amount 
provided  in  any  amendments  to  the 
Indian  Financing  Act  of  1974. 

*  •        •        *        • 

15.  Section  103.15  is  amended  by 
revising  the  heading  of  the  section  and 
paragraphs  (a)  and  (c)  as  follows: 

§  103.1S    Applications  for  loan  guarantiaa 
or  Insurance. 

(a)  Applicants  for  loans  will  deal 
directly  with  lenders  for  both 
guaranteed  and  insured  loans.  The  form 
of  loan  applications  will  be  determined 
by  the  lender.  The  application  for  a  loan 
guaranty  or  insurance,  or  attachments 
thereto,  must  include  or  show  the 
following: 

(1)  The  name  and  address  of  the 
borrower  with  the  tax  identification 
number  if  the  borrower  is  a  business 
entity  or  the  social  security  number  if  an 
individual; 

(2)  A  statement  signed  by  the 
borrower  that  the  borrower  is  not 
delinquent  with  any  Federal  tax  or  other 
obligations; 

(3)  The  plan  of  operation  for  the 
economic  enterprise  including  an 
identified  target  market  for  the  goods  or 
services  being  offered; 
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(4)  Purpo8e(s)  and  the  ainount  of  the 
loan: 

(5)  Security  to  be  given  which  shall  be 
itemized  with  valuations  of  such 
coUaterel  and  the  method  used  to  value 
the  collateral,  the  date  of  such  valuation, 
who  peiformed  the  valuation,  and  the 
creditor  priority  positions; 

(6)  Hazard  and  liability  insurance  to 
be  carried; 

(7)  Interest  rate; 

(8)  Repayment  schedule; 

(9)  Repayment  sourcefs); 

(10)  How  tide  to  the  property  to  be 
puixJiased  with  the  loan  iwill  be  taken; 

(11)  Current  financial  statements  of 
the  loan  applicant; 

(12)  Description  and  dollar  value  of 
the  equity  or  personal  investment  to  be 
made  by  the  applicant; 

(13)  Charges  pursuant  to  §  103.44; 

(14)  Pro  forma  balance  sheets, 
operating  statements  and  cash  flow 
statements  for  at  least  three  years; 

(15)  Balance  sheets  and  operating 
statements  for  the  two  preceding  years 
or  applicable  period  thereof  if  already  in 
operation; 

(16)  The  lender's  evaluation  of  the 
economic  feasibility  of  the  enterprise 
and  internal  credit  memorandum,  and; 

(17)  A  current  credit  bureau  report  on 
the  borrower.  Applications  will  also 
show  the  percentage  of  guaranty 
requested. 

(c)  The  Commissioner  may  review 
applications  for  guaranteed  loans 
individually  and  independently  from  the 
lending  institution. 

16.  Section  103.16  is  revised  to  read  as 
follows: 

§103.16    Loan  ottterwtM  avaHat>l«. 

If  the  information  in  an  application  for 
a  guaranteed  or  insured  loan  indicates 
that  the  applicant  may  obtain  the  loan 
without  a  guaranty  or  insurance,  the 
Commissioner  may  deny  the  request  for 
a  guaranty  or  insurance. 

17.  Section  103.17  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  and  adding  a  new 
sentence  at  the  end  of  paragraph  (a)  as 
follows: 

§103.17    Refinancing. 

(a)  *  *  *  applications  to  refinance 
loans  to  an  economic  enterprise  will  be 
accompanied  by  fmancial  and  cash  flow 
statements  required  in  §  103.15(a)  (1)- 
(17).  A  guaranty  of  a  loan  to  refinance 
existing  indebtedness  will  be  considered 
only  if  the  loan  will  result  in  a 
significantly  lower  lender's  interest  rate 
to  the  borrower,  or  provide  a 
substantially  longer  term  for  repayment 
of  the  loan,  or  decrease  the  loan-to-asset 


value  ratio  of  the  business  being 
fmanced. 


1&  Section  103^  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  as  follows: 

§  103^3    Incraasa  in  principal  of  loana. 

***** 

(b)  •  *  *  If  the  flnancing  involves  an 
economic  enterprise,  the  application 
must  be  accompanied  by  the 
information  required  in  {§  103.15(a)  (4>- 
(15). 

19.  Section  103.27  is  amended  by 
adding  a  sentence  at  the  end  as  follows: 

§103^    Amount  of  aacuflty. 

*  *  *  The  lender  shall  itemize  and 
describe  the  collateral  given  as  security 
as  described  in  section  103.15(a)  (S)  and 
(10)  of  diis  part 

20.  Section  103  JO  is  amended  by 
revising  paragraph  (a)  as  follows: 

§103^    Und. 

(a)  Indian  individuals  may  execute 
mortgages  or  deeds  of  trust  on  non trust 
or  unrestricted  land  as  security  without 
the  approval  of  any  Federal  official. 

21.  Section  103^  is  amended  by 
adding  a  new  sentence  after  the  first 
sentence  to  read  as  follows: 

§10344   ftestrlcllona. 

*  *  *  Lenders  will  docum«it  any  and 
all  prior  security  interests  of  record  with 
respect  to  proposed  collateral.*  *  * 

22.  Section  103J}6  is  revised  to  read  as 
follows: 

§  103^    Dafault  on  guarantaad  leant. 

(a)  Within  45  calendar  days  after  the 
occurrence  of  a  default,  the  lender  shall 
notify  the  Commissioner  by  certified  or 
registered  mail  showing  the  name  of 
borrower,  guaranty  certificate  number, 
amount  of  unpaid  principal,  amount  of 
principal  delinquent,  amount  of  interest 
accrued  and  unpaid  to  date  of  notice, 
amount  of  interest  delinquent  at  time  of 
notice,  and  other  failure  of  the  borrower 
to  comply  with  provisions  of  the  loan 
agreement  Within  60  calendar  days 
after  default  on  a  loan,  the  lender  shall 
proceed  as  prescribed  in  either 
paragraph  (b),  (c),  or  (d)  of  this  section, 
unless  an  extension  of  time  is  requested 
by  the  lender  and  approved  by  the 
Commissioner.  The  request  for  an 
extension  shall  explain  the  reason  why 
a  delay  is  necessary  and  the  estimated 
date  on  which  action  will  be  initiated. 
Failure  of  the  lender  to  proceed  with 
action  within  60  calendar  days  or  the 
date  to  which  an  extension  is  approved 
by  the  Commissioner  shall  cause  the 


guaranty  certificate  to  cease  being  in 
force  or  effect  If  the  Commissioner  is 
not  notified  of  the  failure  of  a  borrower 
to  make  a  scheduled  payment  or  of 
other  default  within  the  required  45 
calendar  days,  the  Commissioner  will 
proceed  on  the  assumption  that  the 
scheduled  payment  was  made  and  that 
the  loan  agreement  is  current  and  in 
good  standing.  The  Commissioner  will 
then  decrease  the  amount  of  the 
guaranty  pro  rata  by  the  amount  of  the 
due  installment  and  the  lender  will  have 
no  further  claim  for  guaranty  as  it 
applied  to  the  installment  except  for  the 
interest  subsidy  on  guaranteed  loans 
which  may  be  due. 

(b)  The  lender  may  make  written 
request  that  payment  be  made  pursuant 
to  the  provisions  of  the  guaranty 
certificate  or  guaranty  agreement.  If  the 
Commissioner  finds  that  a  loss  has  been 
suffered,  the  lender  may  be  paid  the  pro 
rata  portion  of  the  amount  guaranteed 
faicluding  unpaid  faiterest 

(c)  The  borrower  and  the  lender  may 
agree  upon  an  extension  of  the 
repayment  terms  or  other  forbearance 
for  the  benefit  of  the  borrower.  The 
lender  may  extend  all  reasonable 
forbearance  if  the  borrower  becomes 
unable  to  meet  the  terms  of  a  loan. 
However,  such  forbearance  will  not  be 
extended  if  it  will  increase  the 
likelihood  of  a  loss  on  a  loan. 
Agreements  between  a  lender  and  a 
borrower  shall  be  in  writing  and  will 
require  approval  by  the  Commissioner. 

(d)  The  lender  may  advise  the 
Commissioner  in  writing  that  suit  or 
foreclosure  is  considered  necessary  and 
proceed  to  foreclosure  and  liquidation  of 
all  security  interests.  On  completion  of 
foreclosure  and  Uquidation.  if  the 
Commissioner  determines  that  a  loss 
has  been  suffered,  the  lender  will  be 
reimbursed  for  the  pro  rata  portion  of 
the  amount  of  unpaid  principal  and 
interest  guaranteed.  A  lender  will 
submit  a  claim  for  reimbursement  for 
losses  on  a  form  furnished  by  the 
Commissioner  and  will  furnish  any 
additional  information  needed  to 
establish  the  amount  of  the  claim.  On 
reimbursement  of  a  lender  for  the  pro 
rata  amount  of  the  loss  guaranteed  as 
provided  in  the  guaranty  certificate,  the 
lender  will  subrogate  its  right  and 
interest  in  the  loan  to  the  United  States 
and  assign  the  loan  obligations  and 
security  for  the  loan  to  the  United 
States.  The  Commissioner  may  establish 
the  date  on  which  accrual  of  interest  or 
charges  shall  cease.  This  date  may  not 
be  later  than  the  date  of  judgment  and 
decree  of  foreclosure  or  sale.  The 
Commissioner  will  take  any  action 
necessary  to  protect  the  interest  of  the 
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United  States.  Subsequent  to 
subrogation  and  assignment,  any 
collections  shall  be  for  the  account  of 
the  United  States  up  to  the  amount  paid 
on  the  guaranty  plus  any  costs  or 
expenses  incurred  by  the  United  States. 
Collections  will  be  deposited  in  the  loan 
guaranty  and  insurance  fund  established 
pursuant  to  thi^  part.  Any  amounts 
collected  in  ex(  ess  of  those  necessary  to 
reimburse  the  I  Inited  States  for  amounts 
paid  under  the  ^aranty  plus  costs  or 
expenses  shall  }e  paid  to  the  lender  up 
to  the  amount  c  f  the  lender's  losses.  Any 
residue  from  cc  llection  shall  go  to  the 
borrower. 

§103.38    [Am«f{ded] 

23.  Section  1(|3.38  is  amended  by 
removing  the  word  "deems"  in  the  first 
sentence  and  apding  "deemed." 

24.  Section  163.42  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  adding  a  new  paragraph 
(a)(5];  removing  the  second  sentence  in 
paragraph  (c];  ind  adding  a  sentence  at 
the  end  of  para^aph  (c);  as  follows: 

§  103.42    Interest  subsidy. 

(a)  The  Comiiiissioner  may  pay  an 
interest  subsid; '  to  lenders  on  loans 
which  are  guar  inteed  or  insured  under 
this  part  103  at  rates  which  are 
necessary  to  re  iuce  the  interest  rate 


payable  by  the 


borrowers  to  a  rate 


determined  in  { ccordance  with  title  I, 
section  104,  of  I  he  Indian  Financing  Act 
of  1974  (Pub.  L  93-28Z  83  Stat.  77).  The 
rate  of  subsidy  will  be  established  by 
the  Commissioi  ler  at  the  time  of 
issuance  of  a  gi  laranty  certificate  or 
insurance  agree  ment  on  loans  requiring 
approval  by  the !  Commissioner.  Interest 
subsidy  payme  its  by  the  United  States 
shall  be  discon  inued  on  such  loans  if 


the  lender  elects  to  discontinue  the 
guaranty  or  insurance  or  causes  the 
termination  of  the  guaranty  or  insurance 
by  failure  to  make  premium  payments  as 
required  by  section  §  103.43,  or  when 
one  of  the  following  occurs: 
***** 

(5)  Cash  flow  from  the  business  being 
financed  appears  sufficient  to  pay  for 
full  debt  service  basfcd  on  periodic 
review  by  the  Commissioner.  Cash  flow 
shall  be  deemed  sufficient  to  pay  debt 
service  when  earnings  before  interest 
and  taxes,  after  adjustments  for 
extraordinary  items,  equal  or  exceed 
industry  norms. 
***** 

(c)  *  *  *  The  interest  subsidy  rate 
established  by  the  Commissioner  will  be 
in  effect  for  three  years.  At  the  end  of 
the  third  year  the  need  for  subsidy  will 
be  reviewed  and  extended  on  an  annual 
basis  for  the  next  two  years,  if  justified.' 

25.  Section  103.43  is  revised  as 
follows: 

§  103.43    Premium  charges. 

A  premium  of  2.0  percent  of  the 
guaranteed  portion  of  a  loan  will  be 
charged  to  lenders.  The  lender  n5ay 
increase  the  principal  amount  of  the 
loan  by  the  cost  of  the  premium  and 
charge  it  to  the  borrower.  The  lender 
shall  pay  the  premium  within  90  days  of 
the  date  of  approval  of  the  loan 
guaranty.  If  the  guaranty  premium  is  not 
paid  within  this  time  period,  the 
Assistant  Secretary  will  send  the  lender 
a  notice  of  non-payment.  If  the  premium 
is  not  paid  within  30  days  of  the  receipt 
of  this  notice,  the  guaranty  shall  be 
subject  to  termination. 

26.  Section  103.44  is  amended  by 
revising  the  last  sentence  as  follows: 


§103.44    Other  Charges. 

*  *  *  Payment  by  the  borrower  of 
points,  finders  fees,  loan  origination 
fees,  bonuses  or  commissions  for  loans 
guaranteed  under  this  part  is  prohibited. 

27.  Section  103.46  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  adding  paragraph  (b) 
as  follows: 

§  103.46    Loan  servicing. 

***** 

(b)  Loan  servicing  must  meet  the 
following  standards  regarding  billing 
and  documentation.  Payments  must  be 
routinely  invoiced,  in  most  cases  on  a 
monthly  basis.  Invoices  should  include 
the  date  the  payment  is  due  and  the  date 
the  payment  will  be  considered  late  (i.e., 
grace  period).  Borrowers  should  be 
encouraged  to  use  pre-authorized  debits 
or  credit  cards  when  making  payments. 
Loan  files  must  contain  current 
information  on  payment  history, 
including  delinquencies  and  defaults, 
and  any  subsequent  loan  action 
concerning  deferrals,  refinancing,  or 
rescheduling.  In  delinquent  cases, 
lenders  should  follow  their  standard 
operating  procedures  in  notifying  those 
borrowers  about  their  status.  Such 
notifications  should  state  the  lenders' 
intent  to  report  the  delinquent  debts  to 
credit  bureaus  or  to  refer  debts  to 
collection  agencies  if  the  borrowers  do 
not  promptly  remit  payments.  There 
should  be  a  record  of  the  time  and 
outcome  of  each  contact  with  the 
delinquent  borrowers. 
Eddie  F.  Brown. 

Assistant  Secretary— Indian  Affairs. 
[PR  Doc.  91-22745  Filed  9-20-91;  8:45  am) 
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DEPARTMENT  6f  TRANSPORTATION 
Federal  Avlatioii  Administration 


14  CFR  Part  91 
[Docfcvt  Na  247: 
RIN  2120-AE19 


i 


Amendment  Na  91-224] 


Inapplicability  of  Basic  VFR  Weather 
Minimunts  for  Helicopter  Operations 


agency:  Federal 


AdminJstraUon  ( ="AA).  DOT. 
action:  Final  ru^;  interpretive 

amendment. 


Aviation 


summary:  This  i  ction  corrects  an 
unintended  resti  ction  on  helicopter 
operations  condi  icted  outside  of 
controlled  airspace  below  1,200  feet 
above  the  surfaoe.  Section  91.155  of  the 
Federal  Aviation  Regulations,  as 
amended,  techni  :ally  requires  the  pilot 
of  a  helicopter  c(  inducting  such 
operations  to  maintain  greater  distances 
from  clouds  when  the  visibility  is  at  or 
above  the  minim  um  required  than  when 
the  visibility  is  1(  iss  than  the  minimum 
required.  This  w  is  not  the  intent  of  the 
amendment.  The  intent  of  §  91.155  is  to 
allow  helicopter!  to  operate  under 
visual  flight  rule*  (VFR),  regardless  of 
flight  visibiHty,  { rovided  the  other 
criteria  of  that  si  ction  are  met.  This 
action  clarifies  tjie  intent  of  the  rule. 
EFFECTIVE  DATE:  September  23. 1991. 

FOR  FURTHER  INDORMATION  CONTACT: 

Mr.  Aaron  1.  Bo>fler,  (202)  267-9241,  Air 
Traffic  Rules  Branch,  ATP-230,  Federal 
Aviation  Administration,  800 
Independence  AJi/enue,  SW.. 
Washington.  DC  20591. 
SUPPt^MENTARYl  INFORMATION: 


Background 

On  Septembeij  29, 1989,  the  Federal 
Aviation  Admin  stration  (FAA) 
published  a  fina  rule  that  revised  cloud 
clearance  minim  ums  for  fixed-wing 
aircraft  in  uncoritrolled  airspace  (54  FR 
40324).  Helicopters,  under  the  previous 
rule,  were  permijlted  to  fly  clear  of 
clouds,  regardlets  of  flight  visibility, 
provided  the  flignt  was  conducted 
outside  controlled  airspace  below  1,200 
feet  above  the  serface.  The  language 
used  in  the  reviaed  rule  was  intended  to 
provide  the  same  level  of  exemption  to 
helicopters  as  existed  under  the  old  rule. 
Section  91.155(bl(l),  provided  that  when 
the  visibility  is  below  1  mile  during  the 
day  and  below  3  miles  at  night, 
helicopters  may  fly  clear  of  clouds 
outside  of  controlled  airspace,  and 
below  1,200  feet  above  the  surface,  if 
operated  at  a  spsed  that  allows  the  pilot 
adequate  opporl  unity  to  see  any  air 
tragic  or  obstrui  ;tion  in  time  to  avoid  a 


collision.  It  was  brought  to  the  FAA's 
attention  by  the  U.S.  Army  that  the 
wording  of  S  91.155(b)(1)  appears  to 
restrict  helicopters  to  the  same  cloud 
clearance  criteria  as  airplanes  when 
flight  visibility  is  above  3  miles  at  night. 
This  interpretation  of  the  rule  is  not 
intended.  The  change  to  S  91.155  was 
made  to  restrict  fixed-wing  aircraft  to 
the  same  cloud  clearance  and  visibility 
requirements  in  uncontrolled  airspace  as 
in  controlled  airspace.  The  FAA  did  not 
intend  to  remove  the  then-existing 
exceptions  provided  to  helicopters 
under  the  rule. 

Hehcopters  have  the  ability  to  operate 
at  lower  speeds  and  with  a  significantly 
higher  degree  of  maneuverability  than 
airplanes.  These  qualities  allow  a 
helicopter  to  l>e  operated  at  lower 
visibility  and  cloud  clearance  distances 
while  maintaining  the  same  degree  of 
safety  as  fixed-wing  aircraft  flying  under 
more  restrictive  minima.  The  exception 
incorporated  in  {  91.155  is  designed  to 
allow  the  pilot  of  a  helicopter  to  take 
advantage  of  the  aircraft's  abilities 
while  maintaining  the  same  degree  of 
safety.  Therefore,  when  a  helicopter 
operates  in  uncontrolled  airspace  below 
1,200  feet  above  the  surface  the  pilot 
need  only  remain  clear  of  clouds 
regardless  of  flight  visibility. 

Reason  for  No  Notice  and  Immediate 
Adoption 

This  amendment  is  adopted  as  a  final 
rule  to  clarify  the  intent  of  an  agency 
regulation.  Accordingly,  this  amendment 
is  excepted  from  the  general  notice  and 
comment  requirements  pursuant  to  5 
U.S.C.  553  (B).  Because  this  amendment 
simply  clarifies  the  intent  of  an  existing 
regulation,  I  find  that  good  cause  exists 
for  making  the  amendment  effective 
upon  publication. 

Economic  Evaluati<Hi 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
Agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
proposed  change  outweigh  potential 
costs. 

There  are  no  costs  associated  with 
this  amendment.  It  merely  clarifies  the 
original  intent  to  continue  to  allow 
helicopters,  operating  in  uncontrolled 
airspace  below  1,200  feet  above  the 
surface,  to  remain  clear  of  clouds  only, 
regardless  of  flight  visibility. 

The  FAA  finds  that  this  interpretive 
amendment  is  covered  by  the  regulatory 
evaluation  for  the  final  rule  published 
September  22, 1989.  and  further 
regulatory  evaluation  is  not  required.  A 
copy  of  that  regulatory  evaluation  is 
filed  in  the  FAA  Rules  Docket  24722. 


International  Trade  Impact  Statement 

This  rule  will  not  impose  a 
competitive  disadvantage  to  either  U.S. 
air  carriers  doing  business  abroad  or 
foreign  air  carriers  doing  business  in  the 
United  States.  This  assessment  is  based 
on  the  fact  that  this  rule  will  not  impose 
additional  costs  on  either  U.S.  or  foreign 
air  carriers. 

Regulatory  Flexibility  Determination 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  the  FAA  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities.  This  assessment  is  based 
on  the  regulatory  evaluation  of  the  final 
rule  published  on  September  22, 1989. 
and  on  the  fact  that  this  amendment  will 
not  impose  any  additional  cost  on 
aircraft  operators. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  any  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

This  action  clarifies  an  agency 
regulation  and  does  not  change  any 
reporting  requirements. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under  the 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  In  addition,  the  FAA  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aviation  safety. 
Flight  visibility,  Terminal  control  areas. 
Visual  flight  rules  corridor. 

The  Amendment 

Part  91  of  the  Federal  Aviation 
Regulations  (14  CFR  part  91)  is  amended 
as  follows: 
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PART  Q1-(  AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7).  1303. 1344, 
1348, 1352  through  1355, 1401, 1421  (as 
amended  by  Pub.  L 100-228)  through  1431. 
1471. 1472. 1502, 1510, 1522,  and  2121  through 
2125:  Articles  12, 29,  31,  and  32(a)  of  the 
Convention  on  International  CivU  Aviation 
(61  Stat  1180);  42  U.S.C.  4321  et  seq;  EO. 


11514;  Pub.  L 100-202;  49  U.S-C  100(g) 
(Revised  Pub.  L  97-449,  January  12, 1983). 

2.  SecUon  91.155(b)(1)  is  revised  to 
read  as  follows: 

$•1,155   Basie VFR wMthermMmumt. 
•        *       •        •       ♦ 

(b)  *  *  • 

(1)  Helicopter.  A  helicopter  may  be 
operated  clear  of  clouds  if  operated  at  a 


speed  that  allows  the  pilot  adequate 
opportunity  to  see  any  air  traffic  or 
obstruction  in  time  to  avoid  a  collision. 

Issued  in  Washington  DC,  on  September 
16.1991. 

James  B.  Busey, 

Administrator. 

[FR  Doc.  91-22803  Filed  9-20-91: 8.-45  am) 

MUINQ  COM  4S1S-1S-H 


Monday 
September  23,  1991 


Part  VI 


^ 

= 

s 

=^ 

^ 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  93 

Ketchikan  International  Special  Airport 

Traffic  Rule;  Final  Rule 


48092      Federal  Register  /  Vol.  56,  No.  184  /  Monday-  September  23.  1991  /  Rules  and  Regulations 


DEPARTMEMT  Ofi  TRANSPORTATION 


14  CFR  Part  93 
[Oocktt  No.  26653; 
RIN  2120-ACM 
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I 


nt  No.  93-631 


Ketchikan  Intemajtional  Special  Airport 
Traffic  Rule  | 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule]     

SUMMARY:  This  acjion  amends  the 
special  air  traffic  r^le  at  Ketchikan, 
Alaska,  by  establishing  rule 
applicability  in  all  portions  of  the 
Ketchikan  Con trolj  Zone.  The  rule 
formerly  excludedcertain  portions  of 
the  airspace  beiovt  600  feet  mean  sea 
level  (MSL).  This  ^ction  also  clarifies 
the  original  intent  bf  the  rule  by 
specifying  that  pilats  must  comply  with 
certain  traffic  advisory  and  self- 
annoimcement  procedures  while 
operating  in  the  ccyitrol  zone.  The  FAA 
believes  that  the  Uvel  of  safety  provided 
for  aircraft  operations  in  the  Ketchikan 
area  will  be  enhanced  by  this 
amendment.  { 

EFFtcnvE  DATE:  October  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Joseph  C  White.  Air  Traffic  Rules 
Branch.  ATP-230,  Airspace  Rules  and 
Aeronautical  Infomnahon  Division. 
Federal  Aviation  ^daunistration,  800 
Independence  Av^niie  SW., 
Washington,  DC  20591,  telephone  (202) 
267-8783. 
SUPPLEMENTARY  INFORMATION. 

Background 

Before  1973  wb^  Kefchikan 
International  Airport  was  opened 
adjacent  to  Ketchikan  Harbor,  wheeled 
aircraft  with  passengers  or  cargo 
destined  for  KetcifkaB  landed  at 
Annette  Island,  about  18  miles  southeast 
of  Ketchikan  International  Airport  and 
transferred  paylo^ds  to  float  aircraft. 
Float  aircraft  would  then  ferry 
passengers  and  cdrgo  to  Ketchikan  and 
land  in  the  harbor!  Wheeled  aircraft, 
including  large  tuibojet  aircraft  began 
using  Ketchikan  International  Airport 
when  it  opened.  Float  aircraft  continued 
to  operate  in  substantial  numbers  in  the 
vicinity  of  KetchiUan,  using  the  harbor 
for  surface  operations. 

A  control  zone  was  established  at 
Ketchikan  on  May  24. 1973.  and  on  April 
8. 1976  the  FAA  promulgated  an 
amendment  to  pan  93  of  the  Federal 
Aviation  Regulations  (FAR)  which 
established  the  Ketchikan  International 
Airport  Tragic  Ru^  (Amendment  No. 
93-33,  41  FR  14874).  That  action  affected 
all  of  the  Ketchikt  n  Control  Zone 
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excluding  that  airspace  below  600  feet 
above  sea  level  and  (a)  more  than  3 
miles  from  the  nearest  point  on 
Ketchikan  International  Airportr  (b)  east 
of  a  line  through  the  center  of  Pemtock 
Island,  extending  to  the  end  of  the  ferry 
slip  at  Ketchikan  International  Airport 
thence  through  Channel  Island;  or  (c) 
west  of  a  line  extending  from  Gianina 
Point  to  Vallemar  Point. 

On  April  25, 1990,  the  FAA  proposed 
to  expand  rule  applicability  to  all 
portions  of  the  Ketchikan  Control  Zone 
and  to  clarify  the  original  intent  of  the 
rule  by  requiring  aircraft  operators  to 
make  announcements  concerning  their 
positions  via  two-way  radio  while 
operating  in  the  control  zone  (Notice  No. 
90-15,  55  FR  17564).  This  requirement 
emulates  estabhshed  voluntary 
procedures  that  are  detailed  in  the 
Airman's  Information  Manual  (AIM)  and 
are  called  'Traffic  Advisory  Practices  at 
Airports  Without  Operating  Ccmtrot 
Towers."  These  procedures  are 
customarily  referred  to  as  "Common 
Traffic  Advisory  Frequency  (CTAF) 
procedures." 

The  comment  period  for  this  proposal 
closed  on  May  2a  1990.  One  conuoent 
was  received  in  the  docket. 

DiscussioD  of  Conment 

The  commenter  stated  that  the 
Ketchikan  Control  Zone  is  adequate  as 
it  is  and  need  not  be  changed. 

The  FAA  did  not  propose  to  aher  ttie 
description  of  the  control  zone  at 
Ketchikan.  The  FAA  did  propose  to 
expand  applicability  of  the  existing 
special  air  traf^  rule  to  those  portions 
of  the  coDtiol  zooe  which  had  been 
excluded  from  its  provisions.  The 
proposal  also  would  require  pilots 
operating  within  the  affected  air^ace  to 
comply  with  CTAF  procedures.  It  shookl 
be  not^  that  the  AIM  procedures 
identified  above  advises  pilots  to 
monitor  and  communicate  on  the  CTAF 
from  10  miles  from  the  airport  until 
landing.  The  FAA  believes  that  ttie  level 
of  safety  provided  for  aircraft  ojjerations 
in  the  Ketchikan  area  will  be  enhanced 
by  this  amendment 

Regulatory  Evaluation  Summary 

introduction 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  final  rule.  This  summary  and  the 
full  evaluation  quantify,  to  the  exteat 
practicable,  estimated  costs  to  the 
private  sector,  consumers.  Federal.  State 
and  local  governments,  as  well  as 
anticipated  benefits. 


Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  major  rule  is  one  that  is 
lik^y  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
laafor  increase  in  consumer  costs,  a 
significant  adverse  effect  on 
competition,  or  is  highly  controversial. 

The  FAA  has  determined  that  this  rule 
is  not  major  as  defined  in  the  executive 
order  therefore,  a  full  regulatory 
analysis,  that  includes  the  identification 
and  evaluation  of  cost-reducing 
alternatives  to  the  fmal  rule  has  not 
been  prepared.  Instead,  the  agency  has 
prepared  a  more  concise  document, 
termed  a  regulatory  evaluation,  that 
analyzes  only  this  final  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
tins  section  also  contains  a  final 
regulatory  fiexibility  determination 
required  by  the  1980  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  and  an 
international  trade  impact  assessment 
If  more  detailed  economic  information  is 
desired  than  is  contained  in  this 
summary,  the  reader  is  referred  to  the 
fuQ  regulatory  evaluation  contained  in 
the  docket 

Costs 

The  FAA  estimates  that  no  monetary 
coats  will  accrue  from  implementing  this 
role.  However,  some  aircraft  operators 
may  incur  non-monetary  (or  qualitative) 
costs  in  the  form  of  an  inconvenience  of 
having  to  comply  with  procedures  for 
making  aimouncements  concerning  their 
positions  via  two-way  radio  on  the 
CTAF. 

For  the  FAA,  this  rule  will  not  impose 
any  additional  administrative  costs  for 
either  personnel  or  equipment.  Any 
additional  operafions  workload 
generated  by  this  rule  will  be  absorbed 
by  current  personnel  and  equipment 
resources  that  are  already  in  place  at 
the  Ketchikan  Flight  Service  Station 
(FSS). 

The  only  potential  monetary  costs  to 
aircraft  operators  will  be  the  purchase 
of  two-way  radio  equipment.  However, 
all  aircraft  operators  who  taxi  onto  the 
runway  at  Ketchikan  International 
Airport  or  use  the  Ketchikan  Control 
Zone,  including  the  area  of  exclusion, 
are  assumed  to  have  the  necessary 
operational  two-way  radio  equipment  to 
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comply  with  the  CTAF  procedures.  This 
assumption  is  based  on  the  fact  that  the 
vast  majority  of  aircraft  that  fly  in  and 
out  of  Ketchikan  are  operated 
commercially  and  already  have 
operational  two-way  radios  to  maintain 
contact  with  their  companies. 
Furthermore,  all  aircraft  operators, 
commercial  or  not.  who  taJci  onto  the 
ninway  at  Ketchikan  International 
Airport  or  operate  within  the  Ketchikan 
Control  Zone  above  600  feet  MSL  are 
required  to  establish  two-way  radio 
communications  and  receive  a  traffic 
advisory  from  the  FSS.  Thus,  they 
already  must  have  operational  two-way 
radios  to  comply  with  current 
regulations. 

On  a  non-monetary  basis,  the  FAA 
does  recognize  that  potential  costs  could 
accrue  from  this  rule  in  the  form  of 
inconvenience  to  aircraft  operators  who 
do  not  routinely  comply  with  CTAF 
procedures  at  all  times  while  inside  the 
control  zone.  The  potential 
inconvenience  to  aircraft  operators  will 
be  the  requirement  to  comply  with 
CTAF  procedures  at  all  times  when  they 
would  prefer  not  to  do  sa  There  also  is 
the  potential  for  inconvenience  for  those 
aircraft  operators  who  operate  within 
the  area  of  exclusion  since  current 
regulations  do  not  require  them  to 
comply  with  CTAF  procedures.  The 
FAA  sohcited  comments  and 
information  in  the  notice  to  this  rule 
regarding  the  extent  that  potential  costs, 
both  monetary  and  non-monetary,  might 
be  imposed.  Only  one  commenter 
responded  to  the  notice.  The  commenter 
did  not  address  the  potential  costs  that 
could  be  imposed  by  the  notice.  As  the 
result  of  this  rule,  the  FAA  contends  that 
the  potential  cost  of  inconvenience  will 
more  than  likely  be  negligible. 

Benefits 

This  rule  is  expected  to  accrue 
potential  beneBts  primarily  in  the  fonn 
of  enhanced  safety  to  the  aviation 
community.  Such  safety,  for  example, 
will  take  the  form  of  reduced  casualty 
losses  (namely,  aviation  fatalities  and 
property  damage)  resulting  &om  a 
lowered  iikeUhood  of  midair  collisions. 
This  increase  in  aviation  safety  within 
the  Ketchikan  Control  Zone  will  be 
achieved  in  two  ways:  (1)  By  eliminating 
the  600-foot  MSL  area  of  exclusion  and 
(2)  by  establishing  two-way  radio 
communications  in  accordance  with 
CTAF  Procedures.  Both  areas  of  safety 
improvement  are  discussed  in  detail 
below. 

Two-way  Radio  Communications 

This  action  is  expected  to  enhance 
aviation  safety  by  requiring  aircraft 
operators  to  engage  in  two-way  radio 


communications  in  accordance  with 
CTAF  procedures  while  in  the 
Ketchikan  Control  Zone.  Combined 
flight  operations  at  Ketchikan 
International  Airport  and  at  Ketchikan 
Harbor  have  reached  over  100,000 
annually.  This  large  volume  of  air  traffic 
includes  a  mixture  of  general  aviation 
aircraft  (both  wheeled  and  float)  and 
large  turbo}et-type  aircraft.  Enhanced 
aviation  safety  will  be  achieved  by 
requiring  anyone  who  operates  any  of 
these  types  of  aircraft  in  any  airspace 
below  3,000  feet  MSL  within  the 
Ketdiikan  Control  Zone  or  taxis  onto 
the  runway  at  Ketchikan  International 
Airport  to  monitor  the  advisory 
frequency  at  all  times  while  operating 
within  the  specified  airspace.  This 
action  will  ensure  the  safety  of  all 
aircraft  operating  within  the  Ketchikan 
Control  Zone  by  providing  aircraft 
operators  with  enough  traHic  and  other 
advisory  information  necessary  to 
navigate  safely  within  the  entire 
perimeter  of  the  control  zone. 

Elimination  of  the  Area  of  Exclusion 

Enhanced  aviation  safety  is  expected 
to  accrue  because  this  rule  will 
eliminate  the  BOO-foot  MSL  area  of 
exclusion  of  the  Ketchikan  Control 
Zone.  The  current  exclusion  of  aircraft 
operating  below  600  feet  MSL  from 
participating  in  the  special  air  traffic 
rules  and  communication  requirements 
of  the  control  zone  is  a  concern  among 
the  Ketchikan  aviation  community  and 
the  FAA.  This  area  of  exclusion  poses 
an  unnecessary  and  unwarranted 
decline  in  the  margin  of  safety,  as 
evidenced  by  a  midair  collision  that 
occurred  on  August  12, 1987,  between  a 
Hughes  helicopter  and  a  Cessna  185 
within  the  area  of  exclusion.  During  the 
ensuing  investigation,  it  was  revealed 
that  some  pilots  inboimd  to  Ketchikan 
make  initial  contact  with  the  FSS  to 
receive  advisories  and  then  change 
frequencies  to  communicate  with  their 
companies. 

This  practice  is  dangerous  because  of 
the  potential  risk  to  aviation  resulting 
from  pilots  leaving  themselves  unaware 
of  changing  air  traffic  information.  The 
air  trafRc  information  is  pertinent  to  the 
safety  of  pilots  as  well  as  other  aircraft 
operators.  The  AIM  cautioned  pilots 
against  this  unsafe  practice.  Company 
communications  can  be  adequately 
accomplished  before  entering  the 
congested  area  or  after  landing. 

The  FAA  believes  that  this  rule  to 
eliminate  the  area  of  exclusion,  coupled 
with  the  requirement  to  comply  with 
CTAF  Procedures,  will  increase  the 
safety  level  of  the  Ketchikan  Control 
Zone.  It  is  difficult  to  forecast  this  safety 
increase  in  monetary  terms.  Since 


October  1. 1982,  one  actual  midair 
collision  and  one  near  midair  collision 
have  occurred  in  the  Ketchikan  area. 
Although  it  was  not  determined  whether 
one  or  both  pilots  involved  in  the  midair 
collision  had  discontinued  monitoring 
the  FSS  frequencies,  the  accident 
investigation  revealed  that  this  unsafe 
practice  was  done  routinely  by  local 
pilots  to  communicate  with  their 
companies.  For  the  purpose  of  this 
evaluation,  the  Ketchikan  accident  will 
serve  as  the  FAA's  best  indicatioa  over 
the  next  10  years,  of  the  potential 
benefits  of  this  rule. 

The  potential  benefits,  in  monetary 
terms,  associated  with  avoiding  a  midair 
collision  similar  to  the  one  that  occurred 
in  Ketchikan  could  amount  to  an 
estimated  $3.4  million  ($2.1  million 
discounted)  in  1989  dollars.  This  figure 
represents  $3  million  for  the  two 
fatalities  and  $392,000  for  property 
damage,  namely  the  Hughes  helicopter 
that  was  destroyed.  (To  provide  public 
and  government  officials  with  a 
benchmark  comparison  of  expected 
safety  benefits  of  rulemaking  action* 
with  estimated  costs  and  benefits  in 
dollars,  the  DOT  currently  uses  a  value 
of  $1.5  million  to  statistically  represent  a 
human  fatality  avoided.) 

The  FAA  strongly  believes  this  rule 
will  help  to  reduce  the  probability  of  a 
midair  collision,  especially  in  an  area  of 
increasing  traffic  levels.  The  FAA 
believes  there  is  a  lower  likelihood  that 
an  accident  of  the  magnitude  that 
occurred  in  Ketchikan,  which  amounted 
to  an  estimated  $3.4  million  in  monetary 
damages,  will  happen  again  within  the 
next  10  years.  This  figure  represents  a 
conservative  estimate  due  to 
uncertainty,  but  it  can  be  viewed  as  the 
equivalent  of  saving  at  least  two  lives 
and  one  aircraft. 

Conclusion 

The  estimated  coet  of  this  rule  is 
negligiUe  over  the  next  10  years 
because  no  costs  will  be  incurred  due  to 
additional  equipment  or  personnel  on 
the  part  of  either  the  FAA  or  aircraft 
operators.  In  non-monetary  terms, 
aircraft  operators  are  expected  to  incur 
negligible  inconvenience  cost  as  a  result 
of  the  requirement  to  comply  with  CTAF 
procedures. 

The  potential  benefits  of  this  rule  will 
be  the  enhancement  of  safety  by 
requiring  aircraft  operators  to  be  more 
aware,  via  compliance  with  CTAF 
procedures,  of  traffic  and  other  advisory 
information  necessary  to  navigate  safely 
within  the  Ketchikan  Confrd  Zone. 
Another  form  of  enhanced  safety  will  be 
the  elimination  of  the  area  of  exclusion 
that  exists  from  the  ground  up  to  600  feet 
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MSL  The  potential  benefits,  in 
monetary  termi,  associated  with 
avoiding  a  midlBir  collision  during  the 
next  10  years  similar  to  the  one  that 
occurred  in  Ketchikan  could  amount  to 
an  estimated  a.4  million  ($2.1  million, 
discounted  10  percent). 

On  balance,  Ihe  FAA  has  determined 
that  this  rule  i^  cost-beneficial. 

Final  Regulalofy  Flexibility 
Detenninatioa  < 

The  Regulatiry  Flexibility  Act  of  1980 
(RFA)  was  enajcted  to  ensure  that  small 
entities  are  no!  unnecessarily  and 
disproportionately  burdened  by 
Government  ragulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  supstantial  number  of  small 
entities." 

The  small  entities  that  could  be 
potentially  affected  by  the 
implementation  of  this  rule  are 
unscheduled  operators  of  aircraft  for 
hire  that  own.  )ut  do  not  necessarily 
operate,  nine  o  r  fewer  aircraft. 

Only  those  s  mall  entities  without 
operational  two-way  radios  will 
potentially  be  affected  by  this 
amendment.  H  swever,  the  FAA  assumes 
that  all  potent!  ally  affected  aircraft  are 
already  equipp  ed  with  operational  two- 
way  radios.  Tqis  assumption  is  based  on 
the  fact  that  these  small  aircraft 
operators  routj  nely  fly  in  and  out  of  the 
Ketchikan  Cor  trol  Zone,  where  they  are 
required  by  th(  >.  present  air  traffic  rule,  to 
establish  two-way  radio 
communications  with  the  Ketchikan 
FSS.  Therefore ,  the  FAA  believes  this 
amendment  w:  II  not  have  a  significant 
economic  imp:  ct  on  a  substantial 
number  of  sma  11  entities. 


International  1  Fade 

This  amendfient 
effect  on  the 
products  or  setvices 
States,  nor  wil 
sale  of  U.S.  pn  tducts 
foreign  countri  es 
neither  impose 
operators  nor 
(U.S.  or  forei 
competitive 


ligii) 


Impact  Assessment 

will  neither  have  an 
of  foreign  aviation 
in  the  United 
it  have  an  effect  on  the 
or  services  in 
The  amendment  will 
costs  on  aircraft 
lircraft  manufacturers 
that  will  result  in  a 
disadvantage  to  either. 


Federalism  De  termination 

The  requirei  nents  adopted  herein  will 
not  have  subs!  antial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribu  tion  of  power  and 
responsibilities  among  the  various  levels 
of  government ,  Therefore,  in  accordance 
with  Executivi !  Order  12612,  it  is 


IMI 


determined  that  this  regulation  will  not 
have  su^icient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  fmdings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  nonsignificant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  A 
regulatory  evaluation  of  the  final  rule, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

The  Rule 

Effectively,  the  FAA  is  amending  the 
Ketchikan  International  Special  Airport 
Traffic  Rule  by  applying  it  to  all  portions 
of  the  control  zone.  Additionally,  when 
the  Ketchikan  FSS  is  not  operating, 
pilots  will  be  required  to  comply  with 
certain  CTAF  procedures  while 
operating  in  the  Ketchikan  Control  Zone. 

List  of  Subjects  in  14  CFR  Part  93 

Airports,  Air  traffic  control,  Alaska, 
Aviation  safety.  Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  93  of  the  Federal  Aviation 
Regulations  (14  CFR  part  93)  as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1302, 1303, 1348„ 
1354(a),  1421(a].  and  1424.  2402.  and  2424;  49 
U.S.C.  106  (Revised  Pub.  L  97-449,  January 
12, 1983). 

2.  Section  93.151  is  revised  to  read  as 
follows: 

§93.151    AppUcatXHty. 

This  subpart  prescribes  special  air 
traffic  rules  and  communication 
requirements  for  persons  operating 
aircraft  under  VFR — 


(a)  To,  from,  or  in  the  vicinity  of  the 
Ketchikan  International  Airport  or 
Ketchikan  Harbor. 

(b)  Within  the  airspace  below  3.000 
feet  MSL  within  the  perimeter  defined 
for  the  Ketchikan  Control  Zone, 
regardless  of  whether  that  control  zone 
is  in  effect. 

3.  Section  93.153  is  revised  to  read  as 
follows: 

§  93.153    Communications. 

(a)  When  the  Ketchikan  Flight  Service 
Station  is  in  operation,  no  person  may 
operate  an  aircraft  within  the  airspace 
specified  in  S  93.151,  or  taxi  onto  the 
runway  at  Ketchikan  International 
Airport,  unless  that  person  has 
established  two-way  radio 
communications  with  the  Ketchikan 
Flight  Service  Station  for  the  purpose  of 
receiving  traffic  advisories  and 
continues  to  monitor  the  advisory 
frequency  at  all  times  while  operating 
within  the  specified  airspace. 

(b)  When  the  Ketchikan  Flight  Service 
Station  is  not  in  operation,  no  person 
may  operate  an  aircraft  within  the 
airspace  specified  in  §  93.151,  or  taxi 
onto  the  runway  at  Ketchikan 
International  Airport,  unless  that  person 
continuously  monitors  and 
communicates,  as  appropriate,  on  the 
designated  common  traffic  advisory 
frequency  as  follows: 

[1]  For  inbound  flights.  Announces 
position  and  intentions  when  no  less 
than  10  miles  from  Ketchikan 
International  Airport,  and  monitors  the 
designated  frequency  until  clear  of  the 
movement  area  on  the  airport  or 
Ketchikan  Harbor. 

(2)  For  departing  flights.  Announces 
position  and  intentions  prior  to  taxiing 
onto  the  active  runway  on  the  airport  or 
onto  the  movement  area  of  Ketchikan 
Harbor  and  monitors  the  designated 
frequency  until  outside  the  airspace 
described  in  §  93.151  and  announces 
position  and  intentions  upon  departing 
that  airspace. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  if 
two-way  radio  communications  failure 
occurs  in  flight,  a  person  may  operate  an 
aircraft  within  the  airspace  specified  in 

S  93.151.  and  land,  if  weather  conditions 
are  at  or  above  basic  VFR  weather 
minimums. 

Issued  in  Washington,  DC  on  September 
16. 1991. 
James  B.  Busey. 
Administrator. 
(FR  Doc.  91-22804  Filed  9-20-91;  8:45  am) 
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6868 „ 43648 

6869 43648 

6871 46354 

6873 46354.  47832 

6876 _ 461 22 

6877 46123 

6878 46123 

6879 461 23 

6881 47414 

6882 ; 47677 


Ch.  II 47049 

4..„ 45806 

7.. 46259.  46260 

3400 45939 

3410 45939 

3420 45939 

3440 45939 

3450 45939 

3460 45939 

3470 45939 

3480 45939 

44CFR 

59 46758 

61 46758 

62...: 43881.  46758 

84 46990.  47916 

65 46092.  46993 

67 „ 46995 

75 ..46758 

PrapoMd  fhilMs 

67 47052 

4SCFR 

612 47415 

613 47415 

801 47678 

1228 47157 

1801 48076 


.46263 


Ch.  XXIV „. 

46CFR 

28 47679 

91 46354 

189 46354 

221 46387.  471 58 

502 46998 

560. 46388 


57a.. 
586... 


46388 

44008 


68 46268 

514 46044 

540. — 47434 

47CFR 

0 43648 

1 44008 

73 43555.  43556.  43884. 

43885. 44009. 44010, 46123. 

46126. 48729-46732. 47158. 
47680 

90 43964 

97 43886,  43964 


69 44053 

73 43575,  43578,  43900, 

44054,46143.46145, 

46761-46763.47177,47178. 

47717 


225 46520 

231 „ 46520 

233 45832 

237 43986 

242 46520 

252 43986 

302 47001 

304 47001 

306 47001 

307 47001 

31 3 47001 

315 „. 47001 

333 47001 

352 47001 

501 47003 

502 47003 

504 47003 

509 47003 

513 47003 

514 47003 

515 47003. 47006 

519 47006 

524 47003 

533 : 47006 

547 47006 

552 47006 

819 4401 0 

852 4401 0 

1516 4371 0 

1552 43710 


Ch.  14.  App.  A. 46468 

31 43739 

51 9..... 46271 

552 „...  46271 

970 — 43576 

49CFR 

1 ..; 47007 

27 45584 

37 45584 

38 45584 

171 471 58 

1 78 46354 

240 461 26 

541 4371 1 

57t 43556.  47007 

572. „..47007 

575 4701 1 

580 —  ...47681 

586 47007 

587 47007 

665 46572 

1002 48667 

1011 46732.  46734 

1121 ..» 46390 

1 1 52 46390 

1 160 48732.  46734 

1 181 46732.  46734 

1186 46732.  46734 


552 47434 

571 47436 

Ch.  X. 46145 

1053 46397 

1201 46272 


48  cm 

215 


.43986 


SOCFR 

17 46235,  47686.  47695 

20 46239 

100 43SS2 

204 47163 

216. 43887,47418 

217 43713 

227 43713 

247 47418 


253 46823 

285 46239.  47918 

642 45898 

661 43888.  43889,  46735. 

47014 

663 43718.46240 

672 47425.  47700 

675 43964.  45901,  46392. 

47425, 47700 

685 471 63,  47701 

PriMMMMl  Rutea: 

17 46145.  46273-46277, 

46397-46400. 47053. 47060. 

47718,47732 

20 43740 

61 1 „ 47439 

649 47061 

655 47439 

663. 46401 .  47441 

685 47268 


LIST  OF  PUBLIC  LAWS 

Not*:  No  public  bHIs  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  Utt  of  Public 

Laws. 

Last  List  August  22,  1991 
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This  checkHst  prep  ired  by  the  Office  of  the  Federal  Register,  is 

published  weekly,  ttfis  arranged  In  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  f|ow  available  for  sale  at  the  Government  Printing 

Office. 

A  checkrist  of  cun'e^t  CFR  vokjmes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  ijevtsed  monthly. 

T  he  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 

domestic,  $155.00  additional  for  foreign  maiBng. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

/.  ashington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:0<}  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

TWe 

1,  2  (2  Reserved) 

3  (1990  Compaotion  o^  Pols  100  and  101) 

4 

5  Parts: 

1-A99 

700-1199 

1200-End.  6(6Reiervfed). 


7Parts: 

0-26 

27-45.- 

46-51 

52 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1059 .. 
1060-1119.. 
1120-1199., 
1200-1499. 
1500-1899.. 
1900-1939.. 
1940-1949. 
1950-1999. 

200O-End 

8 

9  Parts: 

1-199 

200-6id 

10  Parts: 

0-50 

51-199 

200-399 

400-499 

500-End....- 
11 

12  Parts: 

1-199 

200-219 

220-299 

300-499 

500-599 

600-End 

13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199... 


$12.00 
14.00 
15.00 

.  17.00 
.  13.00 
.    18.00 

.  15.00 

.  12.00 

.  17.00 

.  24.00 

.  18.00 

.  24.00 

.  12.00 

.  20.00 

.  19.00 

.  28.00 

.  17.00 

.  12.00 

.  10.00 

.  18.00 

.  12.00 

.  11.00 

.  22.00 

.  25.00 

.  10.00 
14.00 

.  21.00 
.    18.00 

.  21.00 
.  17.00 
.  13.00 
.  20.00 
.  27.00 
12.00 

.  13.00 

.  12.00 

.  21.00 

.  17.00 

..  17.00 

.  19.00 
24.00 

..  25.00 

..  21.00 

..  10.00 

..  20.00 


R«vfsianDat* 
Jan.  1,  1991 

■Jan.  1,1991 
Jan.  1,  1991 

km.  1,  1991 
Jan.  1,  1991 
Jon.  1, 1991 

Jot.  1,  1991 
Jon.  1,  1991 
Jon.  1.  1991 
Jon.  1,  1991 
Jon.  1.  1991 
Jon.  1.  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jw.  1.  1991 
Jon.  1.  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
J«.  1,  1991 
Jon.  1,  1991 

Jon.  1.  1991 
Jon.  1,  1991 

Jon.  1,  1991 
Jan.  1,  1991 
♦Jon.  1,1987 
Jon.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 

Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 

Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1.  1991 
Jon.  1,  1991 


THIS 

1200-iMl... 

IS  Parts: 

0-299 

300-799.... 
SOO-bd 


16  Parts: 

0-149 

150-999.. 
1000-EmI.. 


irPartr 

1-199 

200-239_. 
240-Ead 

16  Parts: 

1-149.„ 

150-279.. 
280-399.. 
400-End._ 


19  Parts: 

1-199 

200-End 

20  Parts: 

1-399 „. 

400-499.... 
500-M 


13.00 

12.00 
22.00 
15.00 

5.50 
14.00 
19.00 

15.00 
16.00 
23.00 

15.00 

15.00 

13.00 

9.00 

28.00 
9.50 

16.00 
2S.60 
21.00 


21  Parts: 

1-99 „ 12.00 

100-169 13.00 

170-199 17.00 

200-299 ™ 5.50 

300-499 28.00 

500-599 20.00 

600-799 7.00 

800-1299 - 18.00 

1300-£nd.- 7.50 

22  Parts: 

1-299 _ - 

300-6id.~ " 

23 


25.00 
1S.00 
17.00 

25.00 
27.00 
13.00 
26.00 
13.00 
25.00 


24  Parts: 

0-199 „ — 

200-499 „ ~. 

500-699 „ 

700-1699 » 

1700-&d -. 

25 

26  Parts: 

§S  1.0-1-1.60.- - : 17.00 

iS  1.61-1.169 28.06 

§  5  1 .  170- 1 .300 .* M.00 

I  i  1 .301-1 .400 17.00 

§S  1.401-1.500- 30.00 

§i  1.501-1.640 - 16.00 

§§  1.641-1.850 19.00 

§S  1.851-1.907 20.00 

S!  1.908-1.1000 a.00 

!S  1.1001-1.1400 18.00 

!S  1.1401-tnd..„ _..- — 24.00 

2-29.-.- : 21 .00 

30-39 t. 14.00 

40-49 1 1 .00 

50-299 -..- 15.00 

300-499 — 17.60 

500-599 6.00 

600-M - 6.50 

27  Parts: 

1-199 29.00 

200-End - 1 1  00 

28  28.00 


R«vi«ion  Date 
Joo.  1,  1991 

Jon.  1.  1991 
Jan.  1.  1991 
Jan.  1, 1991 

Jan.  1. 1991 
Jw.  1. 1991 
Jon.  1,  1991 

V.  1,  1991 
A|ir.  1,  1991 
Ar-  ».  '99^ 

Apr.  1,  1991 
Apr  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1. 1991 
Apr.  1,1991 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1, 1991 
Apr.  1,  1991 
Apr.  1,  1991 
"Apr.  1.1990 
Apr.  1,  1991 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 

Apr- 
Apr 
•Apr 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 
Apr. 


1,  1991 
1,  1991 
1,  1991 
1,  1991 
1.  1991 
1,1991 
1,1990 
1,1991 
1.1991 
.  1,1990 
1,1991 
1,1991 
1,  1991 
1.  1991 
1,  1991 
1,  1991 
1,  1990 
1.1991 


Apr.  1,  mi 
Apr.  1,  1991 
July  1.  1991 
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THto 

29  Parts: 

0-99 „ 1S.00 

100-499 7.50 

500-899 26.00 

900-1899 „ 12.00 

1900-1910  (§5  1901.1  to  1910.999) 24.00 

1910  (§§  1910. 1000  to  WHO 14.00 

191 1-1925 9.00 

1926 12.00 

1927-6id 25.00 

SOParts: 

0-199 22.00 

200-699 _ 15.00 

700-End 21.00 

31  Parts: 

0-199 15.00 

200-Cnd 19.00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  N „ 19.00 

1-39,  Vol.  M „ 18.00 

1-189 24.00 

190-399 „ 28.00 

400-629 24.00 

630-699 .. 14.00 

700-799 _ 17.00 

800-6id 19.00 

33  Parts: 

1-124 „ 16.00 

125-199 18.00 

200-End 20.00 

34  Parts: 

1-299 , 23.00 

300-399 _ 14.00 

400-6id 27.00 

35  10.00 

36  Parts: 

1-199 12.00 

200-End , u 25.00 

37  15.00 

38  Parts: 

0-17 ;...„ 24.00 

18-End 21.00 

39  14.00 

40  Parts: 

1-51 27.00 

52 ;. „ 28.00 

*53-60..„ ™ 31.00 

61-80 14.00 

81-85 1 1 .00 

86-99 26.00 

100-149 _ 27.00 

150-189 23.00 

190-259 13.00 

260-299 , 22.00 

300-399 1 1 .00 

400-424 „ 23.00 

425-699 23.00 

700-789 _. 17.00 

790-tnd 21.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  iteswvod) 13.00 

3-6 14.00 

8 !.~..Z!™ZZ!!Z!™!!!!!!!!!!!!!  4^50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  «,  Pom  6-19 13.00 

18,  Vol.  HI,  Pom  20-52 13.00 


July  1,1990 
July  1.  1991 
July  1,1990 
July  1,1990 
July  1.1990 
July  1,1990 
•July  1.1989 
July  1,1990 
July  1,  1991 

July  1.1990 
July  1,  1991 
July  1,  1991 

July  1,1990 
July  1,1990 

*  July  1,1984 

*  July  1,1984 

*  July  1,  1984 
July  1,1990 
July  1.1990 
July  1.1990 
July  1. 1991 
July  1,  1991 
July  1,1990 

July  1,1990 
July  1,1990 
July  1,1990 

July  1.1990 
Julyl.  1990 
July  1.1990 
July  1,  1991 

Julyl,  1990 
Julyl,  1990 
Julyl.  1990 

July  1. 1991 
Julyl,  1990 
Julyl.  1990 

Julyl,  1990 
Julyl,  1990 
July  1, 1991 
July  1,  1991 
Julyl,  1991 
Julyl,  1990 
Julyl,  1990 
Julyl,  1990 
Julyl,  1990 
Julyl,  1990 
Julyl,  1990 
July  1,1990 
•Julyl.  1989 
Julyl,  1990 
Julyl,  1990 

'July  1,1984 
•Julyl,  1984 
•July  1,1984 
•July  1,1984 
•Julyl,  1984 
•Julyl,  1984 
•July  1,1984 
•Julyl.  1984 
•July  1.1984 
•Julyl.  1984 


TNto 

19-100 - 13.00 

1-100 8.50 

101 24.00 

102-200 1 1 .00 

201-fnd 13.00 

42  Parts: 

1-60 „  16.00 

61-399 . 5.50 

400-429 21.00 

430-€nd „ 25.00 

43  Parts: 

1-999 19.00 

1000-3999 26.00 

4000-Cnd „. 12.00 

44  23.00 


451 

1-199 

200-499.... 
500-1199.. 
1200-End... 

46  Parts: 

1-40 „. 

41-69 

70-89 

90-139 


17.00 

12.00 

26.00 

w— w*«w*»«»— »■■  »»»•— M  w  ■  ■  ■  ■  »«M— «  w— m  «  IO>\nl 

•  ■>•■•■■•*•  »*»»■«*■»■  ••••••»•••■•••■•••••••  •■••••  ■  ••  ■  •  1 4  «  %^0 

14.00 

: 8.00 

12.00 

140-155 13.00 


156-165.. 
166-199.. 
200-499.. 
SOO-End 

47  Parts: 

0-19 

20-39 

40-69 

70-79 


14.00 
14.00 
20.00 
11.00 

19.00 

18.00 

9.50 

18.00 

80-€nd 20.00 

48  Ctiaptars: 

1  (Ports  1-51) 30.00 

1  (Ports  52-99) 19.00 

2  (Ports  201-251) 19.00 

2  (Ports  252-299) 15.00 

3-6. 19.00 

7-14 26.00 

15-6id 29.00 

49  Parts: 

1-99 14.00 

100-177 27.00 

178-199 22.00 

200-399 21.00 

400-999 „ „ 26.00 

1000-1 199 „ 1 7.00 

1200-End _ 19.00 

50Parts: 

1-199 20.00 

200-599 16.00 

600-tnd „ „ 15.00 

CFR  Indox  ond  FMhgs  Aids 30.00 

ConvMt  1991  CFR  s« 620.00 

MiCrOflChO  LIK  EdnMMt 

Complott  sol  (ono-tinw  moiling) 185.00 

Comphto  sot  (ono-timt  moMng) 185.00 

Subscription  (moM  os  issuod) ~. 188.00 

Subscription  (moM  as  issuod) 188.00 


•Julyl,  1984 

^July  1,1990 

July  1,1990 

July  1,  1991 

Julyl,  1990 

Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1, 1990 

Od.  1. 1990 

Od.  1, 1990 
Od.  1,  1990 
Od.  1. 1990 

Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1, 1990 

Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 

Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 

Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1990 

Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1990 

Od.  1,  1990 
Od.  1, 1990 
Od.  1,  1990 

Jon.  1,  1991 

1991 

1988 
1989 
1990 
1991 


VI 


>n«  Juty  1 


1985 
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2.00 


R«vWonD«to 


sourct. 
o(  32  CHt  Pom 


^ . 1-189  CMtoim  a  MUt  trt<i  tor  Pom  1-39 

Mmn*.  F«r  liit  M  inO^  *»  Mma»  kcofmifion  RagutetJom  in  P»n  1-39,  cons««  «m 
Hew  OK  ««luMS  isM«l  at  o(  iuty  I,  1964.  oMaining  itew  pom. 

'  Hio  Wy  1,  1985  «dM^  o«  41  Cf»  Cho^ors  1-100  camms  o  not*  only  (or  Oiap«or»  1  •» 
49  inckaivt.  F»  lt»  M  lii  o«  imniimmm  rogutalioRS  w  OwpNo  1 10  49,  cons««  *•  #t*o« 
on  yotwnos  issuod  «  ol  jiy  1,  1984  caXaiMng  *0J«  di^tmi. 

*n»mmKimm<nio*iii^*um»wmarnmJ9m4  4»mt*mrmMkm.}.  1987  to  Dot. 
31.  1990.  Hio  ere  votuoMUawd  JoMry  1,  1987.  shouM  bo  rMoinod. 

»Wo  ■wowtomw  10  Hoi  »oIm—  wofo  prowulyilod  (faring  Itw  poriod  Apr.  1.  1990toMor. 
31,  1991  T1<o  CHI  yolumtkssuodAprill.  1990,  ihouW  bo  r*oinod 

•  Mo  anondnents  to  *i|.o(unio«»or»proniutgnlod  during  *o  poriod  July  1,  1989  to  Am* 
30,  1991.  Tbo  era  yokwiowuod  July  1,  1989,  jtoidd  bo  roloinod. 

^NoanmknontsioMl  wlumo  wort  pcwnulgotod  during  *o  poriod  July  1.  1990  to  *•• 
30.  1991.1)10  era  «)lumop$uod  July  1.  1990.  ihootd  bo  roloinod. 
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UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
MICRO-EDITION.  THIS  REPRODUCTION  IS 
MADE  FROM  THE  BEST  COPY  AVAILABLE. 
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The  Federal  Regi^i 
available  to  the 
Federal  agencies. 
Executive  Orders 
applicability  and 
published  by  act 
documents  of  pub 
inspection  in  the 
they  are  publishe< 
issuing  agency 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  rule' in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  l>e  no  discussion  of 
specific  agency  regulations. 


DENVER.  CO 

WHEN:  September  26,  at  9:00  am 

WHERE:  Denver  Federal  Center,  Building  20 

(E8  entrance  on  2nd  Street) 
Conference  Room  B1409.  Denver.  CO 
RESERVATIONS:  Federal  Information  Center 
1-800-359-3997 


WHEN: 
WHERE: 


RESERVA-nONS: 


WASHINGTON,  DC 

September  30.  at  9:00  am 
OfTice  of  the  Federal  Register 
First  Floor  Conference  Room 
1100  L  Street.  NW.  Washington, 
202-523-5240 
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Army  Department 

See  also  Engineers  Corps 
NOTICES 
Privacy  Act: 
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NOTICES 
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Apple  Computer.  Inc..  electronic  data  processing  and 
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Meetings: 
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See  Food  and  Drug  Administration;  Health  Care  Financing 
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Health  Care  Financing  Administration 

RULES 
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Community  supported  living  arrangements  services,  48112 

Medicare: 
Supplementary  medical  insurance  (Part  B)  premiums  tor 
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period  and  termination,  48110 
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Labor  Department 
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Land  Management  Bureau 
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hearing,  48214 
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National  Park  Service 

NOTICES 

Emergency  closures: 
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National  Science  Foundation 
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Rules  and  RegulatiorTs 


This  section  «f  ttw  FEO^AL  WDCWGICR 
contains  regutatonr  akxMMMts  teMiif 
general  applicability  and  legal  effect  most 
of  wtiich  «•  *m\fii  ta  -and  oodWod  ii 
tf>e  Code  of  Federal  RegutaUona.  wMch  is 
put>lished  ur>der  50  Mies  pursuant  to  44 
U.S.C.  1511). 

The  Ooito  «f  Federal  negtilaSom  la  «iM 
by  ttM  SupetimeoJent  of  Oooonmils. 
Prices  o(  new  txioks  an  listed  in  •« 
first  FEDERAL  REGiSTEft  itmm  of  oach 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CPR  Fait  1901 

Revision  of  fanners  Hobm 
Admioistralian  InstiucUon  To  fliva 
State  Directocs  a  Qraater  taMlBria  In 
Delegating  Loan  Approval  Auttiertty 
for  An  Field  Loan  Officers 

MOtanFaauBts  Home  Admiaiatcatien, 
USDA. 


Fmslnitc. 


StMMMRv:  Tne  Famen  Hone 
AdministFatiion  {FmHA)  n  smuttdmg  \H 
regaiaUoKB  \o  aUew  PflriiA  State 
Directors  to  delegate,  revcice,  iocreaseu 
or  decrease  loan  approval  authorities  for 
field  officials.  The  iiAended  tfiect  H  to 
impreve  credit  qtiafity  end  reduce  krases 
to  the  Agency.  This  action  is  the  residt 
of  en  overall  strategic  plaa  to  iaipravc 
Agency  oversight  and  credit  quality. 

EFFECTIVE  DATE:  September  24, 1§91. 

FOa  FURTHER  INFORMATION  CONTACT: 

Mary  Fergustwi,  Loan  SpeciaSst,  Insnred 
Loans  Branch,  Farmer  Programs  Loan 
Malting  Division.  PmHA.  USDA,  room 
54J»-S,  14<h  and  independence  Avenne. 
SW..  Washington.  DC  28»8.  Telephone 
(202)  475-4018. 

SUaKBMSHTAaV  MPONBUmON:  Hit 
action  haa  iieen  r»»iewed  wider  USDA 
procedures  established  in  Departmental 
Regidatien  lSia-1.  which  nnpiements 
Executive  Order  12291,  and  has  been 
detemiaed  to  be  exentpi  frtwi  dMMe 
reqnreawnts  because  it  lavolves  oady 
internal  Agency  management,  it  is  die 
policy  of  this  Department  to  puMMh  for 
comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contra  efts  notwithstanding  the 
exemption  in  5  U.S.C  5S3  -wrth  respetfl 
to  suck  .-vdes.  Unsaciion.  Iwwcver,  is 
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■et  pwbSahed  for  pimiuoed  rolewwklwg 
Mne  II  iavohws  eaty  iatecnal  ogeacy 
management,  making  publicatkm  far 

The  amended  regrdations  afhrw 
PmHA  State  Directors  to  delegate, 
revoke,  increase,  or  decrease  roan 
approval  authorities  for  all  loan 
approval  officers  for  Fanners  Piugi  aim 
loans  only.  Guidefines  ere  provided  to 
State  Directors  to  ensure  that  only 
experienced,  knowledgeable,  and 
qualified  approval  offictals  are  given 
loan  approval  auttroiity  consistent  with 
the  goal  of  improving  credit  quality  and 
prevention  of  loan  losses.  State 
Directors  win  be  given  latitnde  to 
increase  oT-decresse  lonn  officers*  loan 
approval  linrits. 

A  minor  change  is  also  made  with 
re^rd  to  approval  of  docaments  to 
correct  an  oversi^t  Hie  lai^gn^ge  ia  the 
Code  of  Federal  Regulations  does  not 
reflect  currerfl  hn^^ge  In  PmHA's 
internal  directives,  and  this  dhange  is 
necessary  to  broaden  the  list  of 
guanstee  ismiaiweiilB  which  (aay  bt 
approved  by  specified  individuals. 

This  adioB  «£EacU  tbe  IoUoM{ing 
programs  listed  ia  Ae  catalqg  ol  Federal 
Doaiestic  Anaistance: 

10.406  QpentiiiBlABas 

t»Me  FMnOwMrsfaiiyUans 

10.418  SoilMdWoterLoMU 

10.404  Eme^gBnqr  Loans 

TVis  program/activity  is  not  sabfecA  to 
liie  previeioRs  of  BKecutive  Order  1Z37Z 
which  letpnre  intergovernmental 
consnltetion  with  State  and  k>ceA 
officials.  The  Soil  and  Water  Program, 
howeirer.  is  subrect  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  conseRation  with 
State  and  local  onUHals.  See  7  CFR  part 
3015,  subpart  V  (48  FR  2911&  June  3A 
1983)  and  FmHA  Instruction  1940-1, 
"Intergoremmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities,"  <OepeBiber  2S,  1983.) 

Has  document  has  been  reviewed  ia 
acoordanoe  with  FjhHA  instracstion 
1M0-G.  "EBvironnieatal  PrograBL" 
FmHA  bas  detemiined  that  this  Saui 
actioos  does  not  fxmslitute  a  saaiar 
Fedeial  action  significantly  ^EieotiBB  Am 
quaUty  of  the  bsman  eavimonent  and, 
in  accordance  arith  tig  Watianai 
EnvironawBt  foikj  Act  of  tflfia.  PiMic 
Law  11-iaa.anOwJiauwBntal ! 
tisaati 


List  of  Sul^etils  ta  7€FR  Part  1901 

Agriculture,  Authority  delegations. 

Therefore,  chapter  XVIIl.  title  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  190l-MtOGRAaH)a>TeD 
INSTRUCTIONS 

1.  Tbe  aatbority  citattoa  far  part  tm 
is  revised  to  read  as  fol 


Aialnd^.  42UA.C  14SS,  f  U&C  U8Q.  5 

U.S.C  301. 7  CFX  r23«iid  zra 


Subpart 
AutliorMes 


Grant  Apiproval 


2.  Section  1S01.3  is  amended  by 
revising  parogrsph  (b)  as  follows: 

i  ltOI.3    Approval  docuwonts. 


(bj  Si^e  Directocs.  Diotrici  Oireotors, 
and  Coenty  Sapervisocs  AM  awtbgriaed 
ls«xeoiite  lorm  jMsraatnr  denaaainli  in 
acoeadanoe  witk  appreval  aoAarilies. 

3.  Section  1901 .4  is  amended  by 
revanag  paragraph  (f),  by  redesigiaatiaB 
pangrapks  (g)  and  (h)  as  (h)  and  {!),  and 
by  adding  new  paragraph  {g)  to  rrod  ns 
follows: 

i1ML4    Aiithorttiasaodro^ionolblHttos. 


(f)  Rustrictiutn  cfoffptwat  atrtborftj 
for  other  than  Parmer  Programs  foaits 
by  State  Directors.  A  Stale  Director  can 
make  written  restricTtions  or  revocations, 
for  not  more  than  6  months,  of  tlie 
authority  given  to  an  individual. 

Ig)  RestrictioMs  of  approval  attthorky 
for  Fanner  Pngnaag  Joaag.  A  State 
Director  may  delegate,  revoke,  increase, 
or  decrease  loan  approval  authority  oi 
individ«Mk  to  aaiounts  indicated  ta 
exhibit  C  aad  attaobraeat  1  of  exhibit  C 
of  this  subpart. 


Dated:  liniint  IS. 
La  Verne  Augin— , 
Aiiiniiriitrvtor,  Pomten  Home 
A^mmigtrwtton. 

(FR  Doc.  91-22S73  FliedS-23-M:  «:45  anj 
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DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 
10  CFR  Part  1048 

Trespassing  onttte  Strategic 
Petroleum  Reserve 

agency:  Strate 
Department  of  1 
action:  Final 


ic  Petroleum  Reserve, 
lergy. 
le. 


summary:  The  department  of  Energy 
(DOE)  is  adoptii^g  final  regulations 
providing  for  thfl  security  of  persons  and 
property  in  or  ugon  the  Strategic 
Petroleum  Reserve.  These  regulations, 
which  implemeot  section  662  of  the 
Department  of  ftiergy  Organization  Act, 
as  amended  (42  U.S.C.  7270b).  prohibit 
unauthorized:  [\i  Entry  into  or  upon 
Strategic  Petrolaum  Reserve  facilities  or 
other  real  property  subject  to  the 
jurisdiction,  or  iQ  the  custody  of  the 
Department  of  ^ergy  under  part  B  of 
title  1  of  the  Energy  Policy  and 
Conservation  Act;  or  (2)  carrying, 
transporting,  or  pthervkrise  introducing  or 
causing  to  be  introduced  into  or  upon 
such  property  a  dangerous  weapon, 
^  explosive,  or  ottjer  dangerous  material 
likely  to  produce  substantial  injury  or 
damage  to  perscnis  or  property.  The 
regulations  require  posting  of  notices  on 
Strategic  Petrolaum  Reserve  property 
stating  the  prohfcitions  of  the 
regulations  and  the  penalties  for  their 
violation.  DOE  issued  these  regulations 
on  an  interim  final  basis  on  January  17. 
1991  (56  FR  1908). 
EFFECTIVE  DATE;  October  24. 1991. 
FOR  FURTHER  iNrORMATION  CONTACT: 
Durinda  Robinson,  Office  of  Chief 
Counsel,  Departnient  of  Energy, 
Strategic  Petrolaum  Reserve,  900 
Commerce  Roaq  East.  New  Orleans. 
Louisiana  70123J  (504)  734-^312. 
SUPPLEMENT ARtt  INFORMATION: 

1.  Background 

On  January  17, 1991.  DOE  published  a 
notice  of  interim  final  rulemaking  to 
implement  section  662  of  the 
Department  of  Energy  Organization  Act, 
which  was  added  to  the  Act  by  Public 
Law  No.  100-531.  October  25. 1988, 102 
Stat.  2652.  to  assure  adequate  security  of 
the  Strategic  Petroleum  Reserve  and 
other  associatea  real  property  under 
DOE  jurisdiction.  Section  662(a) 
authorizes  the  Secretary  of  Energy  to 
issue  regulations  concerning 
unauthorized  (11  entry  into  or  upon  the 
Strategic  Petrolf  um  Reserve,  its  storage 
or  related  facilities,  or  real  property 
subject  to  the  jtiisdiction. 


administration. 
Secretary  undei 


or  in  the  custody  of  the 
part  B  of  tide  I  of  the 


Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6231-6247);  and  (2)  carrying, 
transporting,  or  otherwise  introducing  or 
causing  to  be  introduced  into  or  upon 
such  property  any  dangerous  weapon, 
explosive,  or  other  dangerous 
instrument  or  material  likely  to  produce 
substantial  injury  or  damage  to  persons 
or  property. 

Section  662(b)  of  the  Act  provides  that 
any  person  who  willfully  violates 
regulations  implementing  section  662(a) 
is  guilty  of  a  misdemeanor,  and  shall  be 
punished  upon  conviction  by  a  fine  of 
not  more  than  $5,000.  imprisonment  of 
not  more  than  one  year,  or  both.  Under 
the  Sentencing  Reform  Act  of  1984.  as 
amended  (18  U.S.C.  3571).  which 
contains  alternative  fines,  a  person 
found  guilty  of  a  misdemeanor  under 
Federal  law  is  subject  to  an  increased 
fine  of  up  to  $250,000. 

In  the  preamble  to  the  interiin  final 
rule,  DOE  invited  interested  persons  to 
submit  comments  on  the  interim 
regulations  by  March  15. 1991.  DOE  did 
not  receive  any  comments,  and  the 
interim  regulations  are  being  adopted  as 
final  regulations  with  one  technical 
change.  DOE  is  deleting  §  1048.7.  which 
prescribes  the  effective  date  of  the 
regulations,  as  unnecessary. 

IL  Summary  of  the  Final  Regulations 

For  a  detailed  description  of  the  final 
regulations,  see  the  preamble  to  the 
interim  final  rule  at  56  FR  1908.  Briefly 
summarized,  the  final  regulations:  (1) 
Prohibit  unauthorized  entry  and 
unauthorized  introduction  of  weapons  or 
dangerous  materials  into  Strategic 
Petroleum  Reserve  facilities  or  other  real 
property  subject  to  the  jurisdiction,  or  in 
the  custody  of  the  Department  of  Energy 
under  part  B  of  title  I  of  the  Energy 
Policy  and  Conservation  Act;  and  (2) 
provide  for  the  posting  of  notices  on 
property  subject  to  the  regulations, 
stating  the  prohibitions  contained  in  the 
regulations  and  the  penalties  for 
violations  of  the  regulations. 

IIL  Procedural  Requirements 

1.  Review  Under  Executive  Order  No. 
12291 

As  stated  in  the  preamble  to  the 
interim  final  rule.  DOE  has  determined 
that  these  regulations  do  not  constitute  a 
"major  rule"  subject  to  the  requirements 
of  Executive  Order  No.  12291  because 
they  are  not  likely  to  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment. 


investment,  productivity,  innovations,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
Executive  Order,  these  regulations  have 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

2.  Review  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  DOE  has  concluded  that  sections 
603  and  604  of  the  Act  do  not  apply  to 
the  final  regulations  adoped  today 
because  the  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

3.  Environmental  Review 

DOE  has  concluded  that  the 
regulations  do  not  constitute  a  major 
Federal  action  significantly  ejecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act. 

4.  Review  Under  Executive  Order  No. 
12612 

Pursuant  to  Executive  Order  No. 
12612,  DOE  has  concluded  that  these 
regulations  will  not  have  any  substantial 
direct  effects  on  State  and  local 
governments  within  the  meaning  of  the 
Executive  Order  and,  accordingly,  a 
Federalism  assessment  is  not  required. 

List  of  Subjects  in  10  CFR  Part  1048 

Security  measures.  Government 
contracts.  Arrest  authority,  and  Use  of 
force. 

Issued  in  Washington.  DC  on  September  17. 
1991. 

Linda  G.  Stuntz, 
Acting  Assistant  Secretary  for  Fossil  Energy. 

Accordingly,  the  interim  final  rule 
establishing  10  CFR  part  1048,  which 
was  published  at  56  FR  1908  (January  17 
1991),  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  1048— TRESPASSING  ON 
STRATEGIC  PETROLEUM  RESERVE 
FACILITIES  AND  OTHER  PROPERTY 

1.  The  authority  citation  conthiues  to 
read  as  follows: 

Authority:  Sec.  662,  Pub.  L.  No.  100-531, 102 
Stat.  2652  (42  U.S.C.  7270b):  section  6,  Pub.  L 
No.  100-185. 101  Stat.  1280  (18  U.S.C 
3571(b)(5)). 

$1048.7   (Removed] 

2.  Section  1048.7  is  removed  and 
S  1048.8  is  redesignated  as  9  1048.7. 

(FR  Doc.  91-22981  Filed  &-23-ei:  6!45  amj 
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FARM  OREOfT  AOMimSTIUTION 
12  0FRtart«12 
RIN  3052-AB21 


Date 

AOUiCy:  Pom  Ciedit  AdmkKstntioiL 
f/enott:  Notioe  (rfegectiwedate. 

summary:  Hie  Fans  Credit 
Administrafion  (FCAJ  puMlshed  find 
regulations  under  part  612  on  July  18, 
1991 136  FR  32956).  The  final  rqgulHtions 
amend  12  CFR  part  612  to  dekte 
requirements  for  FCA  prior  approvs!  of 
salary  ranges  for  barfc  senior  tifficers, 
salaries  cf 'bank  drief  executive  trfficers. 
and  compensatron  ptens  other  ftana 
retirement  and  thrift  plans.  In 
accordance  with  12  U.S.C  2^2.  the 
eff edrve  tlate  ■of  the  Had  roSe  is  "30  Aiys 
from  the  ^ate  tjT  pabBcation  in  Hre 
Fedetal  Re^sKer  fhning  whicfti  ettfier  or 
both  Houses  tiff  Cemgress  itre  in  «ession. 
Based  on  the  records  of  Ae  Acesions  of 
Congress,  the  ^SeO&ve  date  at  fiie 
regulations  is  S^eniber  S,  nsi. 
WWCmi  DATE:  September  23, 1991. 
FOR  FURTHER  INFORMATION  CUTACT: 
James  T,  ^udge.  iipecial  Assistant  to  the 
Chief,  Hoomh  Bfesouraes  23iviskm. 
O^ice  of  Resources  Management. 
Farm  Credit  Admimstration.  McLean, 
VA  22102-5090,  (703}  363-4135, 
Rebecca  S.  Orhdi.  Attorney,  Regulatoty 
and  l*gi^tive  Law  Brandi,  Office  trf 
General  jConnsel.  Farm  Oedit 
Administration,  Mciean,  VA  22902- 
5090,  (703)  883-4020,  TDD  (703)  883- 
44#4. 

Authority:  12  U.S.C.  2254aJ  W  ■"«  UO)- 
Dated:  September  19, 1991. 
Curtis  M.  Aoderson, 

Secretary,  Farm  Credit  Administration  9oard. 
(FR  Doc.  91-22967  TTled  9-23-91;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
FMafal  Aviation  AdmiRiatration 
14  CFR  ParU  21  and  25 

[Docket  No.  NM-58;  Special  Conditions  No. 
2S-ANM-49] 

McDonnell  Douglaa  DC-9  Alrptanea; 
Lightning  and  High  Intenaity  Radiated 
Flelda 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACWn;  final  specisJoonditiens. 

SUMMARY:  These  special  conditions  are 
issued  to  ABX  Air,  Inc.  ferinodification 


of  c«1ain  MdDonneQ  Doeglas  DC-9 
airplanes,  nieae  an^lames  are  eqaipped 
with  Mgk-tec)moIogy  digito}  avioatcs 
systoms  4iat  peiferm  cntkaft  and 
essential  functions.  The  af^licable 
regulations  do  not  contain  adequate  «r 
apprepnate  nfcAy  etandords  for  4he 
protection  -of  these  syrtows  from  Ihe 
effects  cfftghtaJng  end  hi^ntenefty 
radiated  fi^s  {HIRF).  Thew  speciri 
confii^ORs  oofDtainllie  additional  safety 
atandavds  that  die  Adaimstrater 
oemMen  necessary  to  enssre  tfiat  fte 
oriSoel  and  essential  hnctions  Otet 
these  systems  peiform  aie  maintained 
when  #ie  aiiidsne  is  exposed  to 
ligbtniag  and  fflRF. 
EFFECTIVE  OATE:  September  12, 1991. 
FOR  FURTHER  RIFORMATKM  CONTACT: 

Woody  'Boyce.  FAA.  Slandardl^tioB 
Branch,  ANM-lll  Transport  Airplane 
Directorate.  Aircraft  Certilicatioa 
Service.  1601  Liad  Avenue  SW,  Reaton, 
Wasbingtoa.  98055-4048:  telephone  12M) 
227-2137. 

SURRLEIWNTARV  MRORMATtON: 
Background 

On  November  2.  ttSQ.  AfiX  Air  tec  «f 
Wdmington.  qbia.  nyplind  fw  a 
suHrieniental  type  oerti£k»te  to  moiify 
Douglas  DC-0-11.  -12.  -«,  -t4,  -15.  -eL 
-at. -42. -32F, -3a% -34. -34F. -«1.  and - 
51  airplanes.  Hie  DC-«  is  a  two-crew, 
two-CBfiae,  iorUne  akplane  with  a 
maMMm  tekaoff  awigbl  vp  to  122.aei 
lbs.  Hie  modificatioa  inoerporates  4w 
instaHation  <of  an I3ectranic  Fhght 
InforoMtion  System  (EPS)  and  FU^ 
Director.  The  equipraent  nii^iiisiitf 
installed  in  these  airplanes  presented 
the  lequbadiafanaBtiaBln  flie  loini  of 
analog  ^gpttft.  The  inCarmatioB 
tnesented  is  fanthftgi*  cnticad  and 
essential.  The  iFIS  as  a  digital  system  is 
vulMrnblt  to  hghtinBig  and  liRgh- 
intansity  ra£atad  fields  exteEnal  to  tfie 
airplane. 

Bupf^eawutal  Type  CeiMcation  Basis 

Under  the  provisions  of  5  21.115, 
subchapter  C,  af  the  FAR,  ABX  Air.  Inc. 
must  show  that  the  modified  DG-4 
airplanes  meet  6ie  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AOWE.  as  specified  in 
9  21.101(a),  unless:  (1)  Otherwise 
specified  by  the  Administrator  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  S9  21.101(a)  or  (b);  or  (3)  special 
conditions  are  prescribed  by  the 
Administrator. 

Based  on  the  provisions  of 
SS-21.101(a)  and  (bX  ABX  Air,  Inc.  wHl 
have  to  show  osmphance  with  the  basic 
<^e  certificatiea  haas  per  Type 
Certificate  Data  Sheet  (TCDS)  No. 


A6WE.  flas  the  following  FAS  port  S 
reqaiiewwets.  «p  lo  AmenAwewt  3S^r*. 
that  aw  4eeatedweoess«ry»s  provide  an 
adequate  level  of  safety:  S  25.8tR(a), 
SS  25.1303  (a),  (b),  and  (c):  SS  25^309^ 
thru  (g):  55  25.1321(e);  5  25.1322  (a)  thru 
(d):  %l  S.tSSl  (a) and  (b):  15-25.1333 (a), 
(b),  and  (c):  i  25.1335.  51 2S.13S5  Tajaod 
[cf-,  95  25.1339  (a)  fcni  {df,  n  25.14S1  JaJ. 
(b),  andlc):  {  25.1525:  5  25.1529:  and 
5  25.1S41ta). 

If  itie  administrator  finds  that  fte 
app/Iicable  airworthiness  regulations 
fi.e.,  peDl  4b  plus  applicable  part  25 
requirements]  do  not  contain  adequate 
or  appropriate  salety  standards  for  the 
Douglas  DC-fl  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  f  21.1B  to  eslabrtsh  a  level 
of  safety  equivalent  to  that  establidied 
in  the  regulations. 

Special  condition&  as  appropdate,  are 
issued  in  accordance  with  9  11-49  of  the 
FAR  ^er  pablic  notice,  as  cequirad  hj 
99  UJiR  and  11.29(b).  and  become  part 
of  the  ij/pe  certification  basis  in 
accordaoce  with  9  21.101. 

ISscmsiaa 

s 

The  existing  fightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  ef  s^ety  with  the  new  techndagy 
avionic  systems.  There  are  two 
■^gelations  ihat  specifically  pertain  to 
lightning  pretectioo:  One  for  the 
airfiainie  in  ^eoeral  {9  25.581).  and  the 
other  for  fnel  system  protection 
(9  25.954).  There  are.  bowevec.  no 
regulations  that  deal  specificaBy  with 
protection  «f  electrical  and  electronic 
systems  bam  >ij>'*"'na  The  loss  of  a 
critical  function  of  these  systems  .due  to 
lightning  couU  prevent  continued  safe 
flight  and  landiixg  of  the  airplane. 
Although  the  loss  of  aa  esseatial 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  could 
significantly  impact  the  safety  level  of 
the  atrpiane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  end  electronic  systems 
from  Hflff.  increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growiag  use  of  sensitive  electrical  aad 
electronic  systems  to  comawad  and 
control  airplanes  have  made  it 
necessary  to  provide  adeqsate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  McDionnell  Douglas  DC-9  nwhidi 
would  require  that  the  EFIS  and  Flight 
DiiVLtui  be  designed  and  installed  to 
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preclude  componeht  damage  and 
interruption  of  funption  due  to  both  the 
direct  and  indirect  effects  of  lightning 
and  HIRF. 

Lightning 

To  provide  a  m(  ans  of  compliance 
with  these  special  conditions, 
clarification  of  the  threat  definition  for 
lightning  is  needed-  The  following 
"threat  definition."  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5. 1900.  is  proposed  as  a 
basis  to  use  in  detionstrating 
compliance  with  tne  lightning  protection 
special  condition.! 

The  lightning  cdrrent  waveforms 
(Components  A.  0.  and  U]  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AG) 
20-53A.  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  us«  in  evaluating  the 
effects  of  lightnin|  on  the  airplane.  • 
These  waveforms  depict  threats  that  are 
external  to  the  aiqjlane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometrjf,  etc.  Therefore,  tests 
(including  tests  oa  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  aaalyses  need  to  be 
conducted  in  ord^r  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  eleqtronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  toldetermine  their 
susceptibility  to  Upset  and/or 
malfunction.        I 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required:  I 

1.  First  Return  ^troke:  (Severe 
Strike — Component  A.  or  Restrike — 
Component  D).  This  external  threat 


a.  sac  ■_ 
b.sac'„ 


This  equation  produces  the  following 
characteristics: 

L^„ =     200KAi00KA      50KA       10  KA 


and 

(di/dl)„.  (amp/sec).. 
di/dt.  (amp/sec> 


Acton  Integral  (amp*  1 1^ 


needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level. 

2.  Multiple  Stroke  Flash:  (1/2 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of  . 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  1/2  magnitude  of 
Component  D  (peak  amplitude  of  50,000 
amps).  The  23  restrikes  are  distributed 
over  a  period  of  up  to  2  seconds 
according  to  the  following  constraints: 
(1)  The  minimum  time  between 
subsequent  strokes  is  10  ms.  and  (2)  the 
maximum  time  between  subsequent 
strokes  is  200  ms.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation. 

3.  Multiple  Burst.  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 


exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
burst  is  lOfis,  the  maximum  is  50^s.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  (1/2  Component 
D).  and  the  "Multiple  Burst"  (Component 
H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 
i(t)=U{e--e*) 
where: 

t=tiine  in  seconds. 
1= current  in  amperes,  and 


S«vara  strike 
(Component  A) 


Restrike  (Component 
D) 


MuMpte  ttroke  (V4 
Component  0) 


MulfipiatMrat 
(Component  H) 


21B.810 

11.354 

647,265 


1M,40S 

22.706 

1,294,530 


54,703 

22,708 

1,294.530 


10,572 

187,191 

19,105.100 


1.4  K   10" 

1.4  X  10" 

0.7  X  10" 

2.0  X  10 

1  =  O+sec 

@t  =  o+sec 

et  =.  0+MC 

@|  ==O+S0 

1.0  X  10" 

1.0  X  10" 

0.5  X  10" 

@t  =  .5^ 

@t  =  2Sii» 

@t  =  .2S^s 

^o  X  10* 

0.25  X  10* 

.0625  X  10* 
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High-Intensity  Radiated  Fields 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS  and  Flight  Director,  to  HIRF  must 
be  established. 

It  is  not  possible  to  precisely  defme 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.     . 


Frequency 

10  KHz-500  KHz.... 

500  KHl-2  MHz 

2  MHz-30  MHz 

30MHZ-100MHZ.. 
100  MHz-200  MHz 
200  MHz-400  MHz 

400  MHz-1  QHz 

1  GHZ-2GHZ 

2GHZ-4GHZ 

4GHZ-6GHZ... 

6  GHz-8  GHz 

8  GHz- 12  GHz  ...... 

12  GHz-20  GHz 

20  GHz-40  GHz 


The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 


Discussion  of  Comments 

Notice  No.  SC-91-6-NM  for  the 
McDonnell  Douglas  DC-Q  airplane  was 
published  in  the  Federal  Register  on 
June  24, 1991  (56  FR  28720). 

Two  commenters  concur  with  the 
special  conditions  based  on  the  fact  that 
they  are  identical  to  special  conditions 
that  have  been  issued  to  date  for  other 
similar  systems. 

One  commenter  disagrees  with  the 
special  conditions  on  the  basis  that  the 
HIRF  requirements  are  too  stringent  and 
not  justified  based  on  service  history 
and  the  fact  that  the  threat  levels  are  not 
justified.  The  FAA  does  not  agree.  Even 
though  the  subjects  of  HIRF  and 
lightning  continue  to  be  evaluated,  the 
FAA  considers  the  current  requirements 
to  be  those  necessary  to  meet  the 
minimum  safety  level. 

The  modifier  of  the  subject  airplanes, 
ABX  Air  Inc..  provided  comments 
proposing  that  the  FAA  allow  operation 
of  their  airplanes  with  EFIS  installations 
utilizing  non-hardended  equipment,  until 
hardware  is  available  that  meets  the 
environmental  conditions  described  in 
the  notice.  The  FAA  does  not  agree 
because  at  the  time  of  approval,  the 
intent  of  all  appUcable  regulations  must 
be  met  in  order  to  issue  such  approval. 

As  a  delay  in  issuance  of  these  special 
conditions  would  significantly  affect  the 
applicant's  installation  of  the  system 
and  certification  of  the  airplane,  which 
is  inuninent,  the  FAA  has  determined 
that  good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance,  as  opposed  to  30  days  from  the 
dat^  of  publication  in  the  Federal 
Register. 

Conclusion 

This  action  affect  only  certain  unusual 
or  novel  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  apphed  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c).  1352, 
1354(a).  1355. 1421  through  1431. 1502. 
1651(b)(2),  42  U.S.C.  1857f-10. 4321  et  seq.: 
E.0. 11514:  and  49  U.S.C.  106(8). 


The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  supplemental  type 
certification  basis  for  the  modified 
McDonnell  Douglas  DC-9  series 
airplanes: 

1.  Lightning  Protection,  a.  Each 
electrical  and  electronic  system  that 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  function  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high-intensity  radiated  fields  external  to 
the  airplane. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Function.  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  that  -would  prevent  the 
continued  safe  fiight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  that  would  significantly 
impact  the  safety  of  the  airplane  or  the 
ability  of  the  flightcrew  to  cope  with 
adverse  operating  conditions. 

Issued  in  Renton,  Washington  on 
Septeml>er  12. 1991. 

Darrell  M.  Pedanon, 

Acting  Manager  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 

(FR  Doc.  91-22928  Filed  9-23-21: 8:45  am) 
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14CFRPart97   { 

(Doctot  Na  a6«4S|  Amdt  Na  14S1] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AOENCV.  Federal  Aviation 
Administration  (JAA).  DOT. 
action:  Final  rult. 

—  ...         I     ■■  .1  I  4  ■ 

SUMMAMv:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SiAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  af  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  Systemjsuch  as  the 
onamissioning  of  new  navigational 
faciUties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  a»  designed  to  provide 
safe  and  eHicient  use  of  the  navigable 
airspace  and  to  promote  safe  flidbt 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
EFFECnvt  DATE  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 196a  and  reapproved 
as  of  January  1. 1982. 
unowmiri  Availability  of  matters 
incorporated  by  Qeference  in  the 
amendment  is  as  jfollows: 

For  Examinatioe 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  2Q591: 

2.  The  FAA  Reaional  Office  of  the 
region  in  which  tae  affected  airport  is 
located:  or 

3.  The  Flight  Injspection  Field  Oflice 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAl*  copies  may  be 
obtained  from:    J 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  600 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  t  le  affected  airport  is 
located. 

By  SubscriptlonX- 

Copies  of  all  SlAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Prin(ting  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFQAMATKM  CONTACT: 

Paul ).  Best,  Flight  Procedures  Standards 


Branch  (AFS-420).  Technical  Programs 

Division.  Flight  Standards  Service. 

Federal  Aviation  Administration,  600 

Independence  Avenue,  SW., 

Washington.  DC  20591:  telephone  (202) 

267-8277. 

SUPPtEMCNTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  Incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8280-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Ragistar 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  ^aphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 


SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  Involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  is  not  a  "major 
rule"  umler  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Ust  of  Subjects  La  14  CFR  Part  97 

Approadies.  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washingtoo.  DC  on  September 
13. 1991. 
Thomas  C  Accanfi. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  U.T.C  on  the  dates 
specified  as  follows: 

PART  97-STANDARO INSTRUMEMT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Audiority:  4»U.S.C  App.  134a  1354(a), 
1421  and  1510;  49  U.&C.  106(g)  (Revised  Pub. 
L  97-449,  January  12. 1983):  and  14  CFK 
11.49(b)(2). 

2.  I^t  97  is  amended  to  read  as 
follows: 

S9  97.23. 97.2S.  97.27, 97.29. 97  J1. 97.33, 
97.3S   lAmantfad] 

By  amending:  S  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NOa  NDB/DME;  9  97.29  ILS. 
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ILS/DN4E,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  {  97.31  RADAR  SIAPs; 
S  97.33  RNVA  SIAPs;  and  S  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  November  14, 1991 

Spencer.  lA— Spencer  Muni,  VOR  RWY 12. 

Amdt.  1 
Spencer.  lA— Spencer  Muni,  VOR  RWY  30, 

Amdt.  1 
Spencer.  lA— Spencer  Muni,  VOR/DME  RWY 

30.  Orlg..  CANCELLED 
Lyons,  KS— Lyons-Rice  County  Muni,  NDB 

RWY  17R.  Amdt.  5 
Lyons,  KS— Lyons-Rice  County  Muni,  VOR/ 

DME-A,  Amdt  2 
Grayling.  Ml-Crayling  AAF,  VOR  RWY  14, 

Orig. 
Grayling,  MI— Grayling  AAF.  NDB  RWY  14. 

Amdt.  e 
Lebanon,  MO— Floyd  W.Jones  Lebanon,  SDF 

RWY  36,  Amdt  4 
Lebanon,  MO— Floyd  W.  Jones  Lebanon. 

NDB  RWY  38,  Amdt.  5 
Point  Lookout  MO— Graliam  Clark,  NDB 

RWY  29.  Amdt.  S 
St.  Louis.  MO— Creve  Coeur,  VOR-A.  Amdt. 

3 
St  Louis,  MO— Spirit  of  St  Louis,  VOR  RWY 

8R.  Amdt  6 
St.  Louis,  MO-Spirit  of  St  Louis,  VOR  RWY 

26L,  Amdt  4 
St  Louis,  MO— Spirit  of  St.  Louis,  LOC  RWY 

2eU  Amdt  3 
St.  Louis,  MO— Spirit  of  St.  Louis,  NDB  RWY 

8R,  Amdt  10 
St  Louis.  MO-Spirit  of  St.  Louis,  NDB  RWY 

26L.  Orig. 
St.  Louis,  MO— Spirit  of  St  Louis,  DLS  RWY 

8R,  Amdt  12 
Hebron,  NE— Hebron  Muni,  NDB  RWY  12. 

Amdt  2 
Lexington,  NB-^,exington  Muni.  VOR  RWY 

14.  Amdt.  2 
Lexington,  NE— Lexington  Muni,  NDB  RWY 

14.  Amdt.  1 
Alice,  TX— Alice  Intl,  VOR-A,  Amdt  12 
Alice.  TX— Alice  Intl.  VOR  RWY  31.  Amdt 

Alice.  TX— Alice  Intl,  LOC  RWY  31.  Amdt.  4 
El  Paso,  TX— West  Texas,  VOR/DMB-A. 

Amdt  3 
KiUeen.  TX— iOlIeen  Muni.  NDB  RWY  1. 

Amdt  5 
Port  Isabel,  TX— Port  Isabel-Cameron 

County,  VOR-A  Amdt  5 
Port  Isabel.  TX— Port  Isabel-Cameron 

County.  VOR/DME-B,  Amdt.  2 
Elkins,  WV— Blkins-Randolpii  Cnty-Jennings 

Randolph  Fid,  DLA-C,  Amdt  8 

•  •  •  Effective  October  17, 1991 

Austia  MN— Austin  Muni,  VOR/DEM-A, 

Amdtl 
Shreveport  LA— Shreveport  Downtown, 

VOR  RWY  14.  Amdt  14 
Shreveport  LA— Shreveport  I}ownto%vn.  LOC 

RWY  14.  Amdt  4 

[FR  Doc.  91-22829  Filed  9-23-01;  8:45  am] 
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14CFRPwt97 

(Dockat  Na  26643  Amdt  No.  146] 

Stamlard  Inatrument  Approach 
ProceduTM:  MiacaHanaoua 


AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  FinaLrule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  acUons  are 
needed  because  of  changes  occurring  in 
the  National  airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
■mcnvi  DATC  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1. 1982. 

AODMSSKS:  Availability  of  matter 
incorporated  by  reference  in  the 
amendnrent  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  llie  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase- 
Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Ofilce, 
Washington,  DC  20402. 
PON  RMTHCR  INFONMATION  CONTACT. 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 


Division,  Flight  Standards  Service, 
Federal  Aviation  Administi>ation,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

tUfTLSMINTARY  INTONMATKNC  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC)/Permanent  (P)  Notices  to  Airmen 
(NOT AM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C  552(a),  1  CFR  part  51;  and  {  97.20 
of  the  Federal  Aviations  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  alMve. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publishers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  Provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  eadi 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SL\P8 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 
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Thi»  aaiendment  to  part  97  it  elective 
on  the  date  of  publication  and  contains 
separate  SIAPi  which  have  compliance 
dates  stated  a«  elective  dates  baaed  oo 
related  changes  i^i  the  National 
Airspace  System  <or  the  application  of 
new  or  revised  catena.  All  SLAP 
amendments  in  tkis  rale  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  difectly  to  published 
aeronautical  charts.  The  circumstances 
which  created  ths  need  for  all  these 
SLAP  amendments  requires  making  them 
elective  in  less  than  30  days. 

Further,  the  SiAl^  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  V.S.  Standard  for 
Terminal  Lnstrun^nt  Approach 
Procedures  [TERi's).  Because  of  the 
close  and  immediate  relationship 
between  these  SlJAPs  and  safety  in  air 
commerce,  1  find  that  notice  and  puUic 
procedure  before  adopting  these  SLAI's 
are  unnecessary,  impracticable,  and 
contrary  to  the  psblic  interest  and. 
where  appUcabla,  that  good  cause  exists 
for  making  these  SiAPs  effective  in  less 
than  30  days. 


EltadiM 


08/13/91. 

08/22/91 . 

06/26/91 . 

06/29/91 . 
06/29/91 . 
08/29/91 . 
08/29/91 . 

08/29/91 . 


06/29/91  — 
08/29/91 _ 
06/28/91  _. 
06/30/91 .... 
06/30/91.-. 
08/30/91  — 
08/30/91  — 
09/04/91  — 


09/06/91 . 
09/06/91. 
09/06/91 . 
09/09/91 . 
09/09/91 . 
09/09/91. 

09/09/91 . 
09/09/91 . 

09/09/91. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  tediaicat  regulations  for  whidi 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  order  12291:  (2]  is 
not  a  "significant  rule"  under  IXJT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjacts  ia  14  CFR  Part  t7 

Approaches,  Standard  Instrument, 
Incorporation  by  reference. 

braed  in  Washington.  DC  on  March  1, 

1991. 

Thomas  C  AccanU. 

Director.  Flight  Staiubmb  Serriee. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  97)  ia 
amended  by  establishing,  aawnding. 
suspendmg,  or  revoking  Standard 
Instrument  Approach  Procedm«s, 
effective  at  0901 UTC  on  the  dates 
specified,  as  follows: 

PART  97— 8TAN0AR0  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  40  U3.C  App.  1348. 13S4(a). 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L  97-449.  January  12. 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97,25. 97,27, 97  J9, 97 J1, 97.33, 
97.35    [Awswdstfl 


By  amending:  i  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VC»/DME 
or  TACAN:  i  97.25  LOC  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
i  97 J7  NDa  NDB/DME  9  97J29 ILS. 
LLS/DME,  ISMI^.  MLS,  MLS/DME, 
MLS/RNAV;  I  97.31  RADAR  SIAPs; 
S  97.33  RNAV  SLAPs;  and  S  97.35 
COPTER  SLAPs,  identified  as  follows: 


CA.- 

CA- 


IA- 
M. 


IA_ 
MO. 

Mr. 

NY. 
NY_ 
IA_ 
tA._ 

MO. 

TN_ 


MT- 
NV. 

Mr. 

MO. 


NO- 
NO- 


NO. 


NT. 


CSy 


Clovis. 
Tracy.. 


El  Moms.. 


ChartasOty.. 
ChailMCIy- 
FofestOty.-. 
Hampton — 


Macon 

PlattstHjrgti .. 
PtattstMrgh.. 
Plattstxirgh .. 
Chartos  City.. 
FofMiCHy... 


Macon.. 
BuMato. — 


Ebnira. 
WUtoton. 
WiNiston. 
WHHston. 


WMMon 

AKMjqMfiqua. 


Ogdenatwrg- 


Akport 


Clovis  Mum. 


Tracy  Muni 

BMoMa- 

Charim  Qly  Muni  — 
ChartasOtyMunl— . 
Foresi  City  Muni  — 

Hatnpton  Muni.„ 


Macon^Fower  Mwnl . 


Clfnton  County 
Clnton  OowMy 

Clinton  County 

Charles  Oty  Mum 

Forest  CHy  Muni 

Hwnpton  MunL 

Macon^Foitfaf  Mans ....... 

GadiniWB.f>lBaon  Forge 

Butlalo  AMaU.—.— .».— . 
Kanp- 


Ehnira/Cofning  Regional . 
Sloulin  FW  Ina 

StoianFuma 


.  StouHn  FM  Intl- 
StotanFidMI- 


AtMiquarqua  Mametlonal . 
OgdaruiMrg  Inll  .„.-.—— 


FDCNa 


Ftx; 

Ft)C 

fix: 

FDC 
FDC 
FDC 
FDC 

FDC 

FOG 

FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 

FDC 
FDC 
FDC 
FDC 
FDC 
FDC 

FDC 
FDC 

FOC 


1/3855. 

1/3910. 

1/3992. 

1/4061. 
1/4084. 
1/4088. 
1/4069. 

1/4079. 

1/4078. 
1/4082. 
1/4082. 
1/4096. 
1/4116. 
1/4115. 
1/4118. 
1/4103. 

1/4229. 
1/422*. 
1/4231. 
1/4270. 
1/4271. 
1/4278. 

1/4273. 
1/42S0. 

1/4268. 


SIAP 


VOR  RWr  22.  AMOT  2A 
TMt  ooincla  71  $1-t9 
VOR-A  AMDT,  4A 
TIM  comctt  TL  91-19 
VOR/DME-a,  AMOT  IA 
Thia  corrects  TL  91-19. 
NOB  RWr  12,  ORtQ  A 
LOCRWY  12.  OflW  A 
NOB  RWY  33.  ORtQ  A 
VOR/DME  RWY.  35  ORIG 

A 
VOR/DME  RWY,  20  ORKJ 

A 
ILS  RWY  1.  AMOT  IA 
VOR  RWY  19,  ORIQ  A 
VOR  RWY  19,  ORIG  A 
NDB  RWY  30,  AMOT  2A 
VOR/DME-A  AMOT  2A 
NOB  RWY  17,  AMOT  3A 
VOR  RWY  2.  ORIG  A 
VOR/DME  RWY.  10  AMOT 

4A. 
VOR  RWY  24.  AMDT  6  A 
VOR  RWY  28,  AMDT  IA 
ND8  RWY  24.  AMOT  ISA 
IS  RV\/Y  29,  AMDT  3A 
NOB  RWY  29,  AMOT  2A. 
VOR/DME  RWY.  29  AMOT 

3A 
VOR  RWY  11,  AMOT  12A 
VOR  RWr  S.  (TAC)  AMOT 

ISA 
LOC  RWY  27.  AMOT  IA. 


|FR  Doc  91-22930  tiled  »-23-et:  8:45  am] 
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SECURITIES  AND  EXCHMME 


17  CPR  Parte  229  and  2M 


(niliMi  Not.  99-W10;  3«  XtOK; fit  No. 
S7-16-M1 

Ragiatratton  and  naportit 
Ra<|yifanMnta  for  Employaa  Danafll 
Plana;  Technical  Amandmant  to  Rulea 

AQCHCY:  Securities  and  Exchange 
Commission. 

action:  Technical  amendment 

SUMMARV:  This  document  corrects  the 
language  in  two  rules  so  that  titey 
appropriately  cross-reference 
registration  statement  and  prospectus 
provisions  regarding  undertakings. 
W»«CTIVE  DATE  September  17. 1991. 

KM  nmTHER  HtFORMATtON  CONTACT: 
Elizabeth  M.  Morphy.  Office  of 

Disclosure  Policy,  Division  of 
Corporation  Finance,  (202)  272-2588. 

SUPPLCMeNTARV  INF0RMMT10N:  in  the 
Federal  Register  of  Wednesday,  |une  13, 
1990  (55  FR  23009),  17  CFR  229.512  (Item 
512)  Undertakings,  was  amended  by 
removing  paragraph  (f):  redesignating 
paragraphs  (g),  (h),  (i)  and  (j)  as  (f).  (g), 
(h),  and  (t);  and  revising  redesignated 
paragraph  (h).  In  connection  wkh  the 
redesignation  of  paragraphs,  two  rules 
containing  references  to  1 229.512  also 
should  have  been  amended.  They  are 
now  amended  to  read  as  follows. 

List  of  Subjects  in  17  CFR  Parts  229  and 
230 

Reporting  and  recordkeeping 
requirements,  Securities,  Registration 
statements. 

PART  229-STANOARD 
INSTRUCTIONS  FOR  FIUNQ  FORMS 
UNDER  SECURITIES  ACT  OF  1833, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  197S- 
REQULATIONS  S-K 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

AuUiority:  15  liS.C  77e,  77f.  77g.  TTh,  77|. 
77W.  778.  77aa(2S),  7788(28),  77ddd.  77eee. 
77ggg.  77hhh,  77Jj|,  77nnn,  778»8,  781.  78m. 
78n.  78o.  78w,  80a-8.  80a-28.  ilOa-3a  80e-37, 
80b-ll,  unless  otherwist  noted. 

§229J10   [Amended] 

2.  By  amending  {  229.510  by  removing 
the  references  to  "paragraph  (i)" 
wherever  they  appear  and  adding  in 
their  place  references  to  "paragraph 
(h)." 


PART  taO-QENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1SSS 

3.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Amherity;  15  U.S.C  77b.  77f.  r7g,  77h,  77\, 
778.  77ass.  7ac  78L  7«m.  7811.  7So.  7aw,  79t. 
and  aOa-37,  unlesa  otherwise  noted. 

4.  By  amending  f  23a430A  by  revising 
paragraph  (aK2)  to  read  as  follows: 

S  230.430A   Proepectui  In  a  regletratlen 
•tateotent  al  the  time  of  effecttvenesa. 

(a)  *  •  • 

(2)  The  registrant  furnishes  the 
undertakings  required  by  Item  512(i)  of 
Regulation  S-K  (8  228.512(4]  of  this 
chapter);  and 

Dated  September  17, 1901. 
Matiant  H.  McFarieod, 
Deputy  Secretary. 

(Fit  Doc  ei-22978  Hied  0^23-01: 8:46  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminia^yon 

21  CFR  Part  14 

Advtaory  Committaaa;  OTC  Druga 
Advlaory  ConunMlao;  Eatabliahmant 

AOfNCv:  Food  and  Drug  Administretion. 
HHS. 

ACTION:  Final  rule. 


f:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  by  the  Commissioner  of 
Food  and  Drugs  of  the  OTC  I>ugs 
Advisory  Committee  in  FDA's  Center  for 
Drug  Evaluation  and  Research. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice 
requesting  nominations  for  membership 
on  this  committee.  This  document  adds 
to  the  agency's  list  of  standing  advisory 
committees. 

EFFECnvi  OATC  September  24, 1991. 
Authority  for  the  committee  being 
established  will  end  on  August  27, 1993, 
unless  the  Commissioner  of  Food  and 
Drugs  formally  determines  that  renewal 
is  in  the  public  interest. 
KM  RMtTHER  INPOfOHATION  CONTACT: 

Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  56O0  Fishers 
Lane,  Rockvflle,  MD  20857,  301-443- 
2765. 

•UPPLCauNTARY  iNfOWiiATiOM;  Under 
the  Federal  Advisory  Committee  Act  of 
October  6, 1972  (Pub.  L  82-483).  section 
903  of  the  Federal  Food.  Drug,  and 


Cosmetic  Act  (21  U.S.C  394)  es 
amended  by  the  Food  and  Drag 
Administration  Revitalization  Act  fPub. 
L  101-635),  and  21  CFR  14.40(b),  FDA  Is 
announcing  the  establishment  by  the 
Commissioner  of  Food  and  Drugs  of  the 
OTC  Drugs  Advisory  Committee.  The 
committee  will  review  and  evaluate 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases  and  advise  the  Commissioner 
of  Food  and  Drugs  either  on  the 
promulgation  of  monographs 
establishing  conditions  under  whicJi 
these  drugs  are  generally  recognized  as 
safe  and  effective  and  not  misbranded 
or  on  the  approval  of  new  drug 
applications.  The  committee  will  serve 
as  a  forum  for  the  exchange  of  views 
regarding  the  prescription  and 
nonprescription  status  of  these  ▼•rious 
drug  products  and  combinations  thereof. 
The  committee  may  also  conduct  peer 
review  of  agency  sponsored  intramural 
and  extramural  scientific  biomedical 
programs  in  support  of  FDA's  missioa 
and  regulatory  responsibilities. 

Because  this  is  a  technical 
amendment  to  21  CFR  part  14,  the 
Commissioner  of  Food  and  Drugs  finds, 
under  21  CFR  10.40  (c).  (d).  and  (e),  that 
notice  and  public  procedure  in  (  10.40(b) 
are  unnecessary  and  contrary  to  the 
public  interest  Therefore,  the  agency  is 
revising  the  authority  citation  for  21  CFR 
part  14  and  adding  new  paragraph 
(c)(17)  to  21  CFR  14.100  as  set  forth 
below. 

List  of  Subjects  in  21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees,  Color 
additives.  Drugs,  Radiation  protection. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  14  is 
amended  as  follows: 

PART  14— PUBLIC  HEARING  BEFORE 
A  PUBLIC  ADVISORY  COMMfTTEE 

1.  The  authority  citation  for  21  CFR 
part  14  is  revised  to  read  as  follows: 

Authority:  Sees.  201-«03  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321- 
394);  21  U.S.C.  «-6a  141-449.  487f,  879,  821. 
1034;  aeca.  2.  351,  354-306F.  361  of  the  Public 
Health  Servica  Act  (42  U.S.C.  201,  26Z.  283b- 
263n.  264);  sees.  2-12  of  tha  Fair  Packaging 
and  [.abeling  Act  (15  U.S.C  1451-1481);  5 
U.S.C.  App.  2;  28  U.S.C.  2112. 

2.  Section  14.100  is  amended  by 
addins  new  paragraph  (c)(17)  to  read  as 
follows: 
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§  1 4. 100    Ust  of  standing  advisory 
commtttacs. 


IMI 


(c)  *  *  * 

(17)  OTC  Drugs  Advisory  Committee. 

(i)  Date  established:  August  27, 1991. 

(ii)  Functions:  The  committee  reviews 
and  evaluates  available  data  concerning 
the  safety  and  effectiveness  of  over-the- 
counter  (nonprescr  ption]  human  drug 


products  for  use  in 
broad  spectrum  of 
diseases. 


the  treatment  of  a 
luman  symptoms  and 


Dated:  September  ifO,  1991. 
Michael  R.  Taylor. 
Deputy  Commissioned  for  Policy. 
(FR  Doc.  91-22985  Fil  ^d  9-2^-91:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
KssetoCon^ol 


Offic«  of  Foreign  i 


i^guiatfons 


31 CFR  Part  575 

Iraqi  SanctiorM  R 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Final  rule:  jamendments  to  the 
list  of  specially  designated  nationals  of 
the  Government  oflraq. 

summary:  The  Ira^i  Sanctions 
Regulations,  31  CFfl  part  575  (56  FR 
2112.  Jan.  18. 1991-4-the  "Regulations"), 
are  being  amendecl  to  remove  two 
names  from  appendix  A,  the  Ust  of 
Individuals  and  Oi^anizations 
determined  to  be  within  the  term 
"Government  of  Iraq"  (Specially 
Designated  Nationals  of  Iraq).  Appendix 
A  contains  the  nanes  of  companies  and 
individuals  which  the  Director  of  the 
Office  of  Foreign  Assets  Control  has 
determined  are  owned  or  controlled  by 
or  acting  or  purporting  to  act  directly  or 
indirectly  for  the  Qovemment  of  Iraq. 
The  list  may  be  expanded  or  amended 
at  any  time.  | 

EFFECTIVE  DATE:  September  24. 1991. 
ADDRESSES:  Copie»  of  this  list  are 
available  upon  request  at  the  following 
location:  Office  of  Foreign  Assets 
Control.  U.S.  Department  of  the 
Treasury.  Annex.  1500  Pennsylvania 
Avenue.  NW..  Washington  DC  20220. 
FOR  FURTHER  IMFOMUTION  CONTACT: 
Richard  ).  Hollas.  Chief,  Enforcement 
Section.  Office  of  foreign  Assets 
Control.  Tel.:  (202)  566-5021. 
SUPPLEMENTARY  INFORMATION:  The 

Regulations  were  itosued  by  the  Treasury 
Department  to  implement  Executive 
Orders  No.  12722  dnd  12724  of  August  2 
and  August  9. 1990 ,  in  which  the 


President  declared  a  national  emergency 
with  respect  to  Iraq,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  etseq.)  and  the  United 
Nations  Participation  Act  (22  U.S.C 
287c),  and  ordering  speciHc  measures 
against  the  Government  oflraq.  An 
amendment  to  the  Regulations  (56  FR 
13584,  Apr.  3. 1991)  added  a  new 
appendix  A.  the  list  of  Individuals  and 
Organizations  Determined  to  be  Within 
the  Term  "Government  of  Iraq" 
(Specially  Designated  Nationals  oflraq), 
and  a  new  appendix  B,  the  list  of 
Merchant  Vessels  Registered,  Owned  or 
Controlled  by  the  Government  of  Iraq  or 
by  Persons  Acting  Directly  or  Indirectly 
on  Behalf  of  the  Government  of  Iraq. 

This  rule  removes  two  names  from 
appendix  A  to  part  575.  The  list  consists 
of  companies  and  individuals  which  the 
Director  of  the  Office  of  Foreign  Assets 
Control  has  determined  to  be  owned  or 
controlled  by  or  to  be  acting  or 
purporting  to  act  directly  or  indirectly 
for  the  Government  of  Iraq,  and  which 
thus  fall  within  the  definition  of  the 
"Government  of  Iraq"  contained  in 
5  575.306  of  the  Regulations.  The 
persons  included  in  appendix  A  are 
subject  to  all  prohibitions  applicable  to 
other  components  of  the  Government  of 
Iraq.  All  milicensed  transactions  with 
such  persons,  or  in  property  in  which 
they  have  an  interest,  are  prohibited. 

The  Ust  of  specially  designated 
nationals  is  a  partial  one  since  FAC  may 
not  be  aware  of  all  the  persons  that 
might  be  owned  or  controlled  by  the 
Government  of  Iraq  or  acting  as  officers, 
agents  or  front  organizations  for  Iraq, 
and  which  thus  quaUfy  as  speciaUy 
designated  nationals  of  the  Government 
of  Iraq.  Therefore,  persons  engaging  in 
transactions  may  not  rely  on  the  fact 
that  any  particular  person  is  not  on  the 
specially  designated  nationals  Ust  as 
evidence  that  it  is  not  owned  or 
controlled  by,  or  acting  or  purporting  to 
act  directly  or  indirectly  for,  the 
Government  of  Iraq.  The  Treasury 
Department  regards  it  as  incumbent 
upon  all  U.S.  persons  to  take  reasonable 
steps  to  ascertain  for  themselves 
whether  persons  they  enter  into 
transactions  with  are  owned  or 
controlled  by  the  Government  of  Iraq  or 
are  acting  or  purporting  to  act  on  its 
behalf,  or  on  behalf  of  other  countries 
subject  to  blocking  or  transportation- 
related  restrictions  (at  present, 
Cambodia,  Cuba,  Libya,  North  Korea, 
and  Vietnam). 

Pursuant  to  the  Regulations.  Arab 
Trans  Trade  Co..  S.A.E.  and  Unimas 
Shipping  were  included  in  appendix  A 
to  the  Regulations,  published  in  the 
Federal  Register  on  April  3. 1991  (56  FR 


13584)  as  specially  designated  nationals 
of  the  Government  of  Iraq.  Following  a 
review  of  additional  information  it  has 
been  determined  that  Arab  Trans  Trade 
Co.,  S.A.E.  and  Unimas  Shipping  are  not 
within  the  scope  of  the  definition  of  the 
"Government  of  Iraq"  as  defined  in 
S  575.306  of  the  Regulations;  and, 
therefore,  are  removed  from  the  list  of 
specially  designated  nationals  of  the 
Government  of  Iraq. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  575 

Administrative  practice  and 
procedure.  Banks,  Banking.  Blocking  of 
assets.  Foreign  trade,  Iraq,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Securities,  Specially 
designated  nationals.  Travel 
restrictions. 

PART  57S-IRAQI  SANCTIONS 
REGULATIONS 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  575  is  amended 
as  set  forth  below: 

1.  The  "Authority"  citation  for  part 
575  continues  to  read  as  follows: 

AuUiority:  50  U.S.C.  1701  et  seq.\  50  U.S.C. 
1601  et  seq.;  22  U.S.C.  287c;  Pub.  L  101-513. 
104  Stat.  2047-55  (Nov.  5. 1990);  3  U.S.C.  301; 
E.0. 12722,  55  FR  31803  (Aug.  3. 1990);  E.O. 
12724.  55  FR  33089  (Aug.  13. 1990). 

AppMidIx  A— indtviduals  and 
Organizations  Datarminad  To  Ba 
Specially  Daalgnatad  Nationala  of  tha 
Qovammant  of  Iraq 

2.  Appendix  A  to  part  575  is  amended 
by  removing  the  following  names  from 
the  list  of  companies: 

Arab  Trans  Trade  Co.,  S.A.E.,  36  iCafr 
Abdou  Street,  Rouchdy,  Alexandria  481 
683,  Egypt: 

Unimas  Shipping,  183  El  Geish  Road. 
P.O.  Box  44.  Alexandria,  Egypt. 

Dated:  September  6, 1991. 
R.  Richard  Newcomb, 

Director.  Office  of  Foreign  Assets  Conuol. 

Approved:  September  13..  1991. 
Peter  K.  Nunez. 

Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-22945  Filed  9-29-01: 8:45  am] 
aiujNa  cooc  Mia-M-n 
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DEPARTMENT  OF  TRANSPORTATION 

CoMtQuard 

33  CFR  Part  100 
[C0019V-MS1 

Special  Local  Regulation:  Manhaaiil 
Bay  Gold  Cup  Race,  Hampataad 
HartMK.NY 

aocncy:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

Summahv:  Special  local  regulations  are 
being  adopted  for  the  Manhasset  Bay 
Gold  Cap  Race.  The  event  sponsored  by 
(he  Manhasset  Bay  Marina,  is  scheduled 
to  take  place  on  Saturday,  September  28, 
1991.  These  regulations  restrict  vessel 
traffic  in  Western  Long  Island  Sound  In 
the  vicinity  of  Hempstead  Harbor  during 
the  event  The  regulations  are  needed  to 
provide  for  the  saiety  of  Uf e  on 
navigable  waters  during  the  event 
EFPECnw  OATtS:  This  temporary 
regulation  is  effective  from  11:80  a.m.  to 
3:30  p.m.  on  September  2S,  1991.  In  case 
of  inclement  weather,  these  regulations 
will  be  effective  from  11:30  a.m.  to  8:30 
p.m.  on  September  29, 1991. 
FOR  nmTMeii  wuroimanow  comtact: 
Lieutenant  [junior  ^ade)  C.W.  Jennings. 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York,  (212)  668-7933. 
wpnMmmiMf  mmmnrmn.  fa 
accordance  with  5  U.S.C  553,  a  notice  of 
proposed  rule  making  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  fai 
less  than  30  days  from  the  date  of 
publication.  Following  normal  rule 
making  procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  by  this  office 
until  ]uly  8th  and  there  was  not 
sufficient  time  remainiag  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  eOacttve 
date. 

Drafting  fafomiaflon 

The  drafters  of  this  notice  are  LT(jg) 
C  W.  JENNINGS,  project  officer.  Coast 
,Gttard  Croup  New  York,  and  LT  J.  B. 
GATELY,  project  attorney,  First  Coast 
Guard  District  Legal  Division. 

Discumien  of  Regidatkms: 

The  Manhasset  Bay  Gold  Cup  Race  is 
a  high  speed  offshore  powerboat  race 
which  will  be  held  on  the  waters  of  Long 
Island  Sound  at  the  mouth  of 
Hempstead  Harbor.  This  event  will 
include  up  to  50  powerboats  competing 
on  a  triangular  course  at  speeds 
approachhtg  100  m.p.h.  The  regulated 
area  will  be  the  race  course  and 
spectator  areas,  and  wiH  be  patrolled  by 


the  Coast  Guard.  Coast  Guard 
Auxiliary,  sponsor  provided  patrols,  and 
State  and  local  law  enforcement 
officials.  The  potential  hazards  to 
participants,  spectators,  and  transiting 
vessels  are  such  that  in  the  interest  of 
safety  of  life  on  the  navigable  waters  of 
the  United  States,  the  Coast  Guard 
District  Commander  is  issuing  special 
local  regulations  governing  the  conduct 
of  the  regatta. 

List  of  Sul^eets  in  88  CFR  Part  190 

Marine  safety,  Navigation  (water). 

Proposed  Reguladons 

In  consideration  of  the  forgoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  38.  Code  of  Federal  Regulations 
as  follows: 

PART  100-4AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR 10035 

2.  A  Temporary  S  100.35.T1095  is 
added  to  read  as  follows: 

I100.35.T1099    Manhaaset  Bay  Qold  Cup 
Race. 

(a)  Regulated  Area.  The  regulated 
area  includes  all  waters  within  200 
yards  of  the  triangular  course  marked  by 
racing  buoys,  mariced  by  the  fottoadng 
points: 

LaUUide40S2.1N 

Longitude  073  38  J  W  then  Northeast  to 
Latitude  40  S5.1  N 

Longitude  073  39.0  W  dien  Southwest  to 
Latitude  40  S3.0N 

Longilud*  078  42.65  W  then  Southeast  to 
Ike  origin 

(bj  Special  Local  Regulations. 

(1)  Commander,  Coast  Guard  Group 
New  York  reserves  the  ri^t  to  delay, 
modify  or  cancel  the  race  as  conditions 
or  circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit  or  remain  in  the  regulated  area 
during  the  effective  period  of  regulation 
unless  participating  in  the  event  or  as 
authorized  by  the  sponsor  or  Coast 
Guard  Patrol  Commander.  The  Coast 
Guard  Patrol  Commander  will  attempt 
to  minimize  any  delays  for  commercial 
vessels  transiting  the  area  and  will  be 
monitoring  channel  16  VHP. 

(3)  Unless  otherwise  directed  by  the 
Coast  Guard  patrol  commander, 
transiting  vessels  shall:  Proceed  at  no 
wake  speeds;  remain  dear  of  the  race 
course  area  as  marlwd  by  the  sponsor 
provided  buoys;  and  not  interfere  with 
races  or  make  stops. 

(4)  Official  patrol  vessels  include 
Coast  Guard  and  Coast  Guard  AuxiUwy 
vessels  and  other  vessels  so  designated 


by  dw  regatta  sponsor  or  Coast  Guard 
patrol  personnel. 

(5)  All  persons  and  vessels  shell 
comply  with  the  Instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
otlier  applicable  laws. 

(6)  The  sponsor  shall  be  responsible 
for  proper  marking  of  the  course  within 
the  regulated  area  and  adequately 
marldng  the  boundaries  of  the  spectator 
area.  All  turn  and  spectator  area  buoys 
shall  be  estabUshed  in  a  position 
agreeable  to  the  Coast  Guard  Patrol 
Commander  not  later  than  one  hour 
prior  to  the  start  of  the  event.  All  buoys 
marking  the  course  and  spectator  area 
must  be  removed  not  later  than  one  hour 
after  completion  of  die  event. 

(7)  In  the  event  of  an  emergency  or  as 
directed  by  the  Coast  Guard  Patrol 
Commander,  the  sponsor  shall  dismantle 
the  race  course  to  allow  the  passage  of 
any  U.S.  Government  vessel  or  any 
other  designated  emergency  vessel.  At 
the  discretion  of  the  Patrol  Commander, 
any  violation  of  the  provisions 
contained  within  this  regulation  shall  be 
sufficient  grounds  to  terminate  the 
event. 

(c)  Effective  Period.  These  regulations 
are  effective  between  the  hours  of  11:30 
a.m.  and  3:30  p.nL  on  September  28, 
1991.  In  case  of  inclement  weather,  these 
regulations  are  effective  between  the 
hours  of  11:30  a  ja  and  3:30  p.m.  on 
September  29, 1991. 

Dated:  August  3a  1001. 
|.D.  Sipe«, 

Rear  Admiral.  U.S.  Coast  Guard. 
Commander,  First  Coa$l  Guard  District 
(PR  Doc  91-22941  Filed  9-23-01: 6:45  an^ 

MLUNO  COOC  4t1S-l«4t 


33  CFR  Part  185 
(C0D1 11-0971 

Safety  Zona  Ragulationa:  tipper  Bay 
andEaatRlvar.NY 

aocncy:  Coast  Guard,  EKXT. 
ACTMM:  Temporary  final  nde. 


r.  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Upper 
Bay  and  East  River,  New  York.  This 
zone  is  needed  to  protect  the  maritime 
community  from  the  possible  dangers 
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and  hazards  to  n 
with  a  fireworks 
zone,  or  moveme 
prohibited  unless 
Captain  of  thePo 


igation  associated 
iisplay.  Entry  into  this 
it  within  this  zone,  is 
uthorized  by  the 
New  York. 
EFFECTIVE  DATE&jThis  regulation 
becomes  effectiva  at  7  p.m.,  September 
25. 1991.  It  terminites  at  8:30  p.m.. 
September  25, 19s|l. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTl  S.  Whinham  of  Captain  of  the 
Port,  New  York.  (^12)  668-7934. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  3  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effe(  tive  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  woild  be  contrary  to 
public  interest  sirice  immediate  action  is 
needed  to  respona  to  any  potential 
hazards. 

Drafting  Infonnatioa 

The  drafters  of  this  regulation  are 
LTJG  C.W.  Jermir  ?s,  project  officer. 
Captain  of  the  Po  t  New  York,  and  LT 
John  B.  Gately,  project  attorney.  First 
Coast  Guard  Dist  let  Legal  Office. 

Discussion  of  Rej  ulation 

The  circumstances 
regulation  result 
dangers  and  hazards 
associated  with 
This  regulation  is 
September  25, 19<  1 
September  25, 19i  1 
issued  pursuant  tp 
1231  as  set  out  in 
for  all  of  part  165 


List  of  Subjects  iA  33  CFR  Part  165 

Harbors,  Marine 
(water).  Security 
Waterways. 


requiring  this 
rom  the  possible 
to  navigation 
fireworks  display, 
effective  from  7  p.m.. 
to  8:30  p.m.. 
This  regulation  is 
33  U.S.C.  1225  and 
the  authority  citation 


safety.  Navigation 
measures.  Vessels. 


Regulation 

In  consideratich  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authorit  i  citation  for  part  165 
continues  to  reac  as  follows: 


Authority:  33  U.^C. 
U.S.C.  191:  49  CFR 
6.04-1,  6.04-6  and  1|B0 


1225  and  1231;  50 
46  and  33  CFR  1.05-l(g). 
5. 


2.  A  new  S  165lTl097  is  added  to  read 
as  follows: 

§  1 65.T  1 097    Safety  Zone:  Upper  Bay  and 
East  River,  New  Y*rk. 

(a)  Location.  Tne  following  area  is 
declared  a  Safety  Zone:  All  waters  of 
the  East  River  south  of  the  Brooklyn 
line  drawn  between 
t  ery  Tunnel  Ventilator 
on  Governors  Isl  ind  and  Pier  7 


Bridge,  north  of  a 
the  Brooklyn  Bat 


Brooklyn,  and  east  of  a  line  drawn 
between  the  Brooklyn  Tunnel  Ventilator 
on  Governors  Island  and  Slip  7 
Manhattan. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  7  p.m.,  September 
25. 1991.  It  terminates  at  8:30  p.m., 
September  25, 1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated:  August  24, 1991. 
R.M.  Larrabee. 

Captain,  U.S.  Coast  Guard  Captain  of  the 
Port.  New  Yorli. 
[FR  Doc.  91-22940  Filed  9-23-91:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  228 


[FRL-3993-7] 


Ocean  Dumping;  Site  Designation 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  today  designates  an 
Ocean  Dredged  Material  Disposal  Site 
(ODMDS)  in  the  Gulf  of  Mexico  offshore 
of  Pascagoula,  Mississippi,  as  an  EPA- 
approved  ocean  dumping  site  for  the 
dumping  of  suitable  dredged  material. 
This  action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for 
consideration  as  a  disposal  option  for 
dredged  material  disposal  projects  in  the 
Mississippi  Sound  and  vicinity. 
DATES:  Designation  will  be  effective 
October  24, 1991. 

ADDRESSES:  Wesley  B.  Crum.  Chief, 
Wetlands  and  Coastal  Programs 
Section,  Water  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street.  NE., 
Atlanta.  Georgia  30365. 

The  file  supporting  this  designation  is 
available  for  public  inspection  at  the 
following  locations: 
EPA  Public  Information  Reference  Unit 

(PIRU).  Room  2904  (rear).  401  M 

Street.  SW..  Washington.  DC  20460. 
EPA/Region  IV,  Water  Management 

Division,  345  Courtland  Street,  NE.. 

Atlanta,  Georgia  30365. 
U.S.  Army  Engineer  District  Mobile,  109 

St.  Joseph  Street.  Mobile.  Alabama 

36628. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Kellam.  404/347-2126. 


SUPPt^MENTARY  INFORMATION: 

Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972.  as  amended.  33 
U.S.C.  1401  et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986.  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  sites  are 
located.  This  designation  of  a  site- 
offshore  of  Pascagoula,  Mississippi, 
which  is  within  Region  IV.  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  under  the  Act  (40  CFR  ch.  I. 
subchapter  H.  S  228.4)  state  that  ocean 
dumping  sites  will  be  designated  by 
promulgation  in  this  part  228.  A  list  of 
"Approved  Interim  and  Final  Ocean 
Dumping  Sites"  was  published  on 
January  11. 1977  (42  FR  2461  (January  11. 
1977)).  The  list  established  the  existing 
Pascagoula  site  as  an  interim  site.  The 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  (55  FR  30473)  on 
July  26. 1990.  Comments  were 
incorporated  into  this  final  rulemaking. 

EIS  Development 

Section  102(2)(C)  oC  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  42  U.S.C.  4321  et  seq.. 
requires  that  Federal  agencies  prepare 
an  EIS  on  proposals  for  legislation  and 
other  major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment. 

The  object  of  NEPA  is  to  build  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions  into  the 
agency  decision-making  process.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type,  EPA  has  voluntarily 
committed  to  prepare  EISs  in  connection 
with  ocean  dumping  site  designations 
such  as  this  (see  39  FR  16186  (May  7. 
1974)).  EPA,  in  cooperation  with  the 
Mobile  District  of  the  U.S.  Army  Corps 
of  Engineers  (COE),  and  the  U.S.  Naval 
Facilities  Engineering  Command,  has 
prepared  a  final  EIS  entitled  "Final 
Environmental  Impact  Statement  for  the 
Designation  of  an  Ocean  Dredged 
Material  Disposal  Site.  Pascagoula. 
Mississippi".  This  Final  Rule  includes 
EIS  excerpts. 

This  action  discussed  in  this  rule  is 
the  final  designation  for  use  and 
expansion  of  the  expired  interim  ocean 
dredged  material  disposal  site  near 
Pascagoula,  Mississippi.  The  purpose  of 
the  action  is  to  provide  an 
environmentally  acceptable  location  for 
ocean  disposal  of  dredged  material.  The 
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need  for  ocean  disposal  is  determined 
on  a  case-by-case  basis  as  part  of  the 
process  of  issuing  permits  for  ocean 
disposal. 

For  the  Pascagoula  ODMDS.  the  COE 
and  EPA  would  evaluate  all  Federal 
dredged  material  disposal  projects 
pursuant  to  the  EPA  criteria  given  in  the 
Ocean  Dumping  Regulations  (40  CFR 
220-229)  and  the  COE  regulations  (33 
CFR  209.120  and  335-338).  The  COE  also 
issues  MPRSA  permits  to  private 
applicants  for  the  transport  of  dredged 
material  intended  for  disposal  after 
compliance  with  these  regulations  is 
determined.  EPA  has  the  right  to 
disapprove  any  ocean  disposal  project 
if,  in  its  judgment,  all  provisions  of 
MPRSA  and  the  associated 
implementing  regulations  have  not  been 
met.  Publication  date  in  the  Federal 
Register  for  the  Notice  of  Availability  of 
the  draft  EIS  for  public  review  and 
comment  was  July  27. 1990.  The  public 
comment  period  on  the  draft  EIS  closed 
on  September  10. 1990.  Publication  date 
in  the  Federal  Register  for  the  Notice  of 
Availability  of  the  flnal  EIS  was  August 
16, 1991,  with  comment  period  ending 
September  16. 1991. 

The  EIS  discusses  the  need  for  this 
site  designation  and  examines  ocean 
disposal  site  alternatives  to  the 
proposed  action.  The  need  for  ocean 
disposal  is  determined  on  a  case-by- 
case  basis  as  a  part  of  the  process  of 
permitting  for  ocean  disposal.  The  EIS 
presents  the  information  needed  to 
evaluate  the  suitability  of  ocean 
disposal  areas  for  final  designation  use 
and  is  based  on  one  of  a  series  of 
disposal  site  environmental  studies.  Hie  ' 
environmental  studies  and  final 
designation  are  being  conducted  in 
accordance  with  the  requirements  of  the 
MPRSA,  the  Ocean  Dumping 
Regulations,  and  other  applicable 
Federal  environmental  legislation. 

Pursuant  to  an  Office  of  Water  policy 
memorandum  dated  October  23. 1989, 
EPA  has  evaluated  the  site  designation 
for  consistency  with  the  State  of 
Mississippi's  (the  State)  approved 
coastal  management  program.  EPA  has 
determined  that  the  designation  of  the 
proposed  site  is  consistent  to  the 
maximum  extent  practicable  with  the 
State  coastal  management  program,  and 
has  submitted  this  determination  to  the 
State  for  review  in  accordance  with  EPA 
policy.  The  State  subsequently  provided 
concurrence  with  the  EPA  decision.  In 
addition,  as  part  of  the  NEPA  process. 
EPA  has  consulted  with  the  State 
regarding  the  effects  of  the  disposal  at 
the  proposed  site  on  the  State  coastal 
Z(  ne.  EPA  has  taken  the  State's 
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comments  into  account  in  preparing  the 
fmal  EIS  for  the  site,  in  determining 
whether  the  proposed  site  should  be 
designated,  and  in  determining  whether 
restrictions  or  limitations  should  be 
placed  on  the  use  of  the  site,  if  it  is 
designated. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  the  National 
Marine  Fisheries  Service  (NMFS)  and 
the  U.S.  Fish  and  Wildlife  Service  (FWS) 
were  asked  by  EPA  to  concur  with 
EPA's  conclusion  that  this  site 
designation  will  not  affect  the 
endangered  species  under  their 
jurisdictions.  The  National  Marine 
Fisheries  Service  concurred,  on  January 
24, 1991,  that  species  under  their 
jurisdiction  will  not  be  affected  by  the 
designation.  FWS  deferred  to  NMFS  in 
this  case. 

The  Final  Rulemaking  fills  the  same 
role  as  a  Record  of  Decision  required 
under  rules  promulgated  by  the  Council 
on  Environmental  Quality  for  agencies 
subject  to  NEPA. 

Site  Designation 

The  site  is  located  south  of 
Pascagoula,  Mississippi,  approximately 
1.5  nautical  miles  southeast  of  Horn 
Island,  and  occupies  an  area  of  about 
18.5  square  nautical  miles  (nmi*).  Water 
depths  within  the  area  range  from  39  to 
53  feet,  averaging  about  46  feet.  The 
coordinates  of  the  Pascagoula  site 
proposed  for  final  designation  are  as 
follows: 

Boundary  Coordinates: 

30'12'06"N    88*44*30"  W 

30*11'42"N    88*33'24"W 

30'08'30"N    88'3r00"W 

30*08'18'N    88*41'54"W 
Center  Coordinates: 

30"io'09"N  se'ayw'W 

Regulatory  Requirements 

Pursuant  to  the  Ocean  Dumping 
Regulations,  40  CFR  part  228.  five 
general  criteria  are  used  in  the  selection 
and  approval  for  continuing  use  of 
ocean  disposal  sites.  Sites  are  selected 
so  as  to  minimize  interference  with 
other  marine  activities,  to  prevent  any 
temporary  perturbations  associated  with 
the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  and  other  sites  that 
have  been  historically  used  are  to  be 
chosen.  If,  at  any  time,  disposal 
operations  at  a  site  cause  unacceptable 
adverse  impacts,  further  use  of  the  site 
will  be  restricted  or  terminated.  The 
proposed  site  conforms  to  the  five 
general  criteria,  except  for  the 
preference  for  sites  located  off  the 
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Continental  Shelf.  EPA  has  determined, 
based  on  the  information  presented  in 
the  EIS,  that  no  environmenfal  benefit 
would  be  obtained  by  selecting  a  site  off 
the  Continental  Shelf  instead  of  that 
proposed  in  this  action. 

The  general  criteria  are  given  in  40 
CFR  228.5  of  the  EPA  Ocean  Dumping 
Regulations,  and  40  CFR  228.6  lists  the 
11  specific  criteria  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  the 
general  criteria  are  met.  Application  of 
these  11  criteria  constitutes  an 
environmental  assessment  of  the  impact 
of  disposal  at  the  site.  The 
characteristics  of  the  proposed  site  are 
reviewed  below  in  terms  of  these  11 
criteria. 

Geographical  Position.  Depth  of  Water. 
Bottom  Topography,  and  Distance  From 
Coast  (40  CFR  228.6(a)l) 

The  northern  boundary  of  the  ODMDS 
is  approximately  two  nautical  miles 
south  of  Horn  Island.  The  area  is 
bounded  on  the  east  by  the  north-south 
safety  fairway,  on  the  south  by  the  east- 
west  safety  fairway,  and  on  the  west  by 
an  imaginary  line  on  the  eastern 
boundary  of  Dog  Keys  Pass  and  is 
deflned  by  the  following  coordinates: 

Boundary  Coordinates: 

30*12'06"  N    88*44"30 "  W 

30*11'42  "  N    88*33'24"  W 

30*08'30"N    88*3r00"W 

30'0e'18"N    88*41'54"W 
Center  Coordinates: 

30"10'09"N    88*39'12"W 

This  area  represents  approximately 
18.5  nmi*.  Water  depths  range  from  39  to 
53  feet  and  average  approximately  46 
feet.  Bottom  topography  within  this  site 
is  relatively  flat,  sloping  gently  seaward. 

Location  in  Relation  to  Breeding. 
Spawning.  Nursery.  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)2) 

Many  northern  Gulf  of  Mexico  fish 
and  shellfish  species  are  estuarine 
dependent,  spending  a  portion  of  their 
life  cycle  in  an  estuary  such  as 
Mississippi  Sound.  In  general,  the 
species  spawn  in  the  water  of  the  Gulf 
of  Mexico  and  eggs  or  larvae  are  carried 
by  the  currents  into  the  estuaries 
through  the  barrier  island  passes.  After 
a  season  or  more,  the  species  migrate 
through  the  pass  into  the  gulf  where 
spawning  occurs.  Literature  surveys 
performed  during  the  COE  Mississippi 
Sound  and  Adjacent  Areas  Study 
(USAGE  1984)  indicate  that  the  Horn 
Island  Pass  area  is  an  important 
migration  route  as  are  all  the  other 
barrier  island  passes  along  the  northern 
gulf  coast.  The  use  of  the  migratory 
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routes  is  heavier  during  the  spring  and 
early  summer  modths  than  during  late 
summer  and  fall/'winter.  The  preferred 
site  is  about  two  and  one-half  miles 
from  the  shallow  tvegetated  areas  on  the 
northern  sides  of  the  barrier  islands  and 
approximately  nine  miies  &om  the 
extensive  mainland  marshes  of  the 
Pascagoula  Delta,  and  Point  aux  Chenes 
Bay  area.  The  pr^erred  site  is  not 
known  to  be  located  near  any  ma)or 
breeding  or  spawning  area. 

In  addition,  a  number  of  commercial, 
sport  and  recreational  species  such  as 
grouper,  ling,  red  wnapper  are  known  to 
utilize  natural  and  artificial  reef  areas 
for  feeding  and  refuge  areas.  In  the 
vicinity  of  the  OI)MDS,  a  number  of 
identified  fish  havens  are  located  to  the 
east,  south  of  the  entrance  to  Mobile 
Bay,  to  the  west  fnd  to  the  south. 
Significant  negative  impacts  from  use  of 
the  site  are  not  ei^ected  to  occur  on 
these  sites. 

Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR  228,8{a)3) 

The  primary  cqastal  amenity  is  the 
Gulf  Islands  National  Seashore  which 
includes  Petit  Bois,  Horn,  and  Ship 
Islands  to  the  north  of  the  preferred 
ODMDS.  The  preferred  ODMDS  is 
approximately  two  nautical  miles  south 
of  Horn  Island  ot;  about  14  nautical 
miles  south  of  th^  mainland,  and  about 
24  nautical  milesleast  of  the  Ciumdeleur 
Islands.  The  gulf  beaches  of  these 
islands  are  used  for  recreational 
activities  such  a^  swimming.  Bshing,  and 
sun  bathing.  Prot^tion  is  afforded  the 
Gulf  Islands  National  Seashore  sinoe  the 
predominant  currents  shoreward  of  the 
preferred  site  arq  parallel  to  the 
shoreline  and  anjr  migration  of  material 
from  the  ODMDS  would  be  alongshore 
rather  than  in  a™  onshore  direction. 

Types  and  Quantities  of  Dredged 
Material  Proposed  to  be  Disposed  of. 
and  Proposed  Mkthods  of  Release, 
Including  Packing  the  Dredged  Material, 
if  Any  (40  CFR  Z28.6(a)4) 

The  designatei  ODMDS  will  be  used 
for  disposal  of  new  work  and 
maintenaiKie  material  dredged  from  the 
eastern  Mississippi  Sound  area  which 
meets  the  criteria  specified  in  section 
102  of  the  MPRSA-  All  material  to  be 
placed  in  the  ODMDS  would  be  fine- 
grained or  sand-$ized  material. 
Estimated  quantities  of  material  to  be 
placed  in  the  OC  MDS  are  given  as 
follows: 


New  York: 
U5.  Navy  „:. 


IMI 


75O.00a-1.0(XXO0O 
cubic  yards. 


Federal 
Navigation 
Project. 
Opentioa  and 
maintenance: 
US.  Navy  .. 


Federal 
Navigation 
Project 


11,000.000  cubic 
yards. 


250.000  cabic  yank/ 

18  months. 
IXnoOOO  cubic 

yarda/l8  months. 


The  material  dredged  from  the 
entrance  channel  meets  the  exclusion 
criteria  specified  in  40  CTR  227.13(b)(1). 
i.e.  "*  *  *  dredged  material  composed 
predominantly  of  sand,  gravel,  rock,  or 
any  other  naturally  occurring  bottom 
material  with  particle  sizes  larger  than 
silt,  and  the  material  is  found  in  areas  of 
high  current  or  wave  energy  such  as 
streams  with  large  bed  loads  or  coastal 
areas  with  shifting  bfuv  and  channels 
*  *  •",  therefore  no  testing  of  the 
material  was  performed.  The  materials 
to  be  dredged  from  the  lower 
Pascagoula  River  and  upper  Mississippi 
Sound  channels  were  subjected  to 
biological  and  chemical  testing  to 
determine  toxicity  and  bioaccumulatlon 
potential  utiUziog  three  representative 
marine  organisms.  The  toxicity  of  the  six 
sediment  samples  tested  was  minimal. 
Testing  of  material  to  be  dredged  as  a 
part  of  the  Navy  activities  has  also  been 
conducted.  The  toxicity  of  the  two 
samples  tested  was  also  minimal. 

Feasibility  of  Surveiilance  and 
Monitoring  (40  CFR  228.6fa)5) 

The  location  of  the  ODMDS  presents 
no  special  problems  for  surveillance  and 
monitoring.  The  site  is  14  miles  south  of 
the  mainland.  Water  depths  range  from 
39  to  53  feet.  These  water  depths  are 
amenable  to  either  surface  sampling  or 
diver  collection  and.  under  normal 
circumstances,  do  not  require  the  use  of 
a  large  oceanographic  vessel  High 
turbidity  may  occasionally  restrict  diver 
operations  and  photography  but  is  not 
expected  to  be  a  significant  hindrance  to 
s'orveillaDce  and  monitoring-  Site 
surveillance  can  be  accomplisfaed  by  air 
from  Jackson  County  Airport  in 
Pascagoula.  Mississippi  or  by  water 
from  numerous  facilities  in  Mississippi 
Sound.  A  site  management  and 
monitoring  plan  has  been  developed  to 
determine  short-  and  long-term  impacts 
to  the  marine  ecosystem  associated  with 
disposal  of  dredged  material  into  tfie 
ODMDS.  This  management  and 
monitoring  plan  is  included  in  tiieFEIS 
as  an  appendix. 


Dispersal.  Horizontal  Transport,  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  (40  CFR 
228.6(0)8) 

Data  collected  within  the  Gulf  of 
Mexico  between  November  1980  and 
September  1981  indicate  that  the 
progression  of  the  tide  through  Horn 
Island  Pass  segments  the  gulf  into 
eastern  and  western  areas,  dominating 
circulation  within  this  portion  of  the 
gulf.  The  eastern  area  is  between  Horn 
Island  Pass.  Mississippi,  and  the  main 
pass  entering  Mobile  Bay,  Alabama.  The 
western  area  is  between  Horn  Island 
Pass  and  the  Chandeleur  Islands.  As  the 
tide  propagates  from  the  golf  through 
Horn  Island  Pass,  a  general  clockwise 
movement  of  water  in  the  eastern  area 
is  set  in  motion,  whereas,  in  the  western 
area,  a  general  counterclockwise 
movement  occun.  In  the  shallow  areas 
of  the  gulf,  near  the  barrier  islands,  the 
wind  and  pressure  forces  tend  to  dilute 
the  influence  of  the  tide  on  the  general 
circulation  pattern,  creating  a  highly 
variable  pattern.  It  appears  that  a  two- 
layer  circulation  pattern  exists  between 
surface  and  bottom  waters  when 
stratification  occurs.  The  sU^tification 
decouples  the  currents  throughout  the 
water  column  causing  variable 
velocities  and  directions  to  occur. 

The  ODMDS  occupies  a  small  area 
relative  to  the  area  of  the  continental 
shelf  near  Pascagoula.  Changes  in 
bathymetry  are  small  in  relation  to  the 
water  deptiis  in  the  sites.  Therefore,  the 
discharge  of  dredged  material  into  the 
ODMDS  would  have  negligible  impact 
on  the  circulation  and  mixing  of  the 
shelf  waters. 

The  fine-grained  dredged  material 
proposed  for  discharge  onto  the  ODMDS 
will  be  more  easily  transported  than  the 
existing  bottom  materials;  I.e.  the  finer 
material  can  be  moved  by  a  lower 
current.  iTius,  the  clay  and  silt  size 
particles  on  the  surface  of  the  ODMDS 
can  be  expected  to  be  winnowed  out  by 
the  currents  and  the  site  will  become 
armored  with  sand,  shell,  and  "clay 
balls".  The  fine-grained  particles  should 
become  more  difficult  to  erode  over  tone 
as  the  material  consolidates. 

The  environmental  consequences  of 
the  transport  of  this  fine-grained 
material  on  the  marine  ecosystem  will 
vary  depending  on  the  proximity  of  the 
area  in  question  to  the  actual  tlisposal 
location.  Impacts  withfai  the  designated 
ODMDS  are  expected  to  be  temporary 
and  short-term.  These  impacts  vfould 
range  from  direct  burial  of  benthic 
resources  and  increased  suspended 
solids  concentrations  in  areas  adjacent 
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to  the  disposal  location  to  minimal 
impacts  near  the  boundaries  of  the  site. 
Recovery  of  affected  benthic 
populations  is  expected  to  occur  in  a 
relatively  short  period  of  time.  Impacts 
outside  the  designated  ODMDS  will  be 
minimal  because:  (1)  The  site  is  being 
sized  to  contain  the  majority  of  the  fme- 
grained  material  under  normal 
hydrographic  conditions  and  (2)  the 
location  of  the  site  is  being  chosen  to  be 
a  sufficient  distance  from  any  signiHcant 
resources.  Under  abnormal 
hydrographic  conditions,  i.e.  hurricane 
conditions,  impacts  due  to  the 
movement  of  ambient  sediment  particles 
would  mask  any  impacts  due  to 
movement  of  fme-grained  materials. 

Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (Including  Cumulative  Effects)  (40 
CFR  228.6(a)7) 

A  portion  of  the  preferred  ODMDS 
has  been  utilized  historically  for  the 
placement  of  dredged  material  from  the 
eastern  Mississippi  Sound  area.  There 
have  been  no  demonstrable  adverse 
impacts  to  the  marine  ecosystem  of  this 
area  due  to  this  disposal. 

Interference  With  Shipping.  Fishing. 
Recreation.  Mineral  Extraction, 
Desalination.  Fish  and  Shellfish  Culture. 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the  Ocean 
(40  CFR  228.6(a)8) 

The  ODMDS  was  chosen  to  minimize 
interference  with  the  activities  listed. 
Fish,  due  to  their  motile  nature,  would 
not  be  directly  affected  by  the  discharge 
since  they  can  avoid  the  area.  However, 
some  species  would  be  indirectly 
ejected  due  to  the  loss  of  benthic 
organisms  which  serve  as  a  food  source 
for  these  species.  These  impacts  would 
be  localized  to  the  immediate  area  of  the 
disposal  operation  and  would  be 
temporary  in  nature.  Chemical  analyses 
and  bioassays  of  the  dredged  material 
indicate  that  no  signiBcant  toxic  effects 
are  expected. 

There  are  no  known  areas  of  shelirish 
culture  in  the  vicinity  of  the  site  nor  are 
there  any  known  areas  of  special 
scientific  importance  in  the  vicinity; 
therefore,  no  impacts  to  these  resources 
would  result  from  the  proposed  action. 

Although  the  possibility  of  oil  and  gas 
leasing  operations  within  the  vicinity  of 
the  ODVflDS  exists,  experience  suggests 
that  offshore  oil  and  gas  operations  and 
dredged  material  disposal  are  not 
mutually  exclusive.  As  the  need  arises, 
the  management  plan  for  the  use  of  the 
ODMDS  will  be  revised  to  include  any 


ongoing  or  proposed  oil  and  gas  leasing 
activities. 

There  are  no  military  restricted  areas 
that  would  be  affected  by  designation 
and  use  of  the  ODMDS. 

The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)9) 

Past  surveys  and  the  baseline  surveys 
conducted  during  the  ODMDS  siting 
activities  show  the  water  quality  and 
other  environmental  characteristics  of 
the  ODMDS  to  be  typical  of  the  northern 
Gulf  of  Mexico  where  sand  or  sandy 
mud  sediments  predominate.  The  site 
does  not  possess  imique  characteristics 
which  would  preclude  designation  and 
use  as  an  ODMDS. 

Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(a)10) 

Some  change  in  benthic  species 
composition  on  the  designated  ODMDS 
can  be  expected  due  to  a  difference  in 
grain  size  from  the  existing  bottom. 
However,  there  is  no  evidence  to 
suggest  that  benthic  species  which 
would  develop  would  be  considered 
nuisance  species.  Some  fecal  coliform 
bacteria  may  be  contained  in  the 
dredged  material:  however,  it  is 
improbable  that  these  species  would 
become  established  due  to  the  existing 
salinity  regime  of  the  area. 

Existence  at  or  in  Close  Proximity  to  the 
Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6(a)n) 

Review  of  literature  pertaining  to  the 
cultural  resources  of  the  general  area  of 
the  ODMDS  suggests  that  there  are  no 
natural  or  cultiu-al  features  of  historical 
importance  within  the  site  or  in  the 
vicinity.  Side  scan  sonar  transects  run 
during  the  site  evaluation  survey  did  not 
reveal  the  existence  of  any  submerged 
features  which  might  be  of  archealogical 
value.  Coordination,  by  letter  dated 
January  25, 1989,  with  the  Mississippi 
State  iiistoric  Preservation  Officer, 
indicates  that  the  potential  for 
shipwrecks  in  open  water  of  these 
depths  is  considered  extremely  low. 

Site  Management 

Site  management  of  the  Pascagoula 
ODMDS  is  the  responsibility  of  EPA  as 
well  as  the  COE.  The  COE  issues 
permits  to  private  applicants  for  ocean 
disposal;  however.  EPA/Region  IV 
assumes  overall  responsibility  for  site 
management. 

A  Site  Management  and  Monitoring 
Plan  has  been  developed  This  plan 


provides  a  framework  for  both  site 
management  and  for  the  monitoring  of 
effects  of  disposal  activities.  Site 
management  may  include  locating  and/ 
or  orienting  drediged  material  within  the 
site  boundaries  relative  to  predominant 
current  patterns.  Monitoring  could 
involve  sediment  mapping  of  disposed 
material  to  determine  any  movement  of 
material  off  of  the  site.  Determination  of 
the  significance  of  any  biological 
impacts  of  dredged  material  outside  the 
ODMDS  boundaries  would  then  be 
appropriate.  The  Site  Management  and 
Monitoring  Plan  may  be  changed  by 
EPA  to  account  for  additional  or  lesser 
needs  to  manage  and  monitor  the  site. 

Action 

The  EIS  concludes  that  the  site  may 
appropriately  be  designated  for  use.  The 
site  is  compatible  with  the  general 
criteria  used  for  site  evaluation. 

The  designation  of  the  Pascagoula  site 
as  an  EPA-approved  ODMDS  is  being 
published  as  Final  Rulemaking.  Overall 
management  of  this  site  is  the 
responsibility  of  the  Regional 
Administration  of  EPA/Region  IV. 

It  should  be  emphasized  that,  if  an 
ODMDS  is  designated,  such  a  site 
designation  does  not  constitute  EPA's 
approval  of  actual  disposal  of  material 
at  sea.  Before  ocean  dumping  of  dredged 
material  at  the  site  may  commence,  the 
COE  must  evaluate  federal  projects  or 
permit  applications  according  to  EPA's 
Ocean  Dumping  Criteria.  EPA  has  the 
right  to  disapprove  the  dumping  if  it 
determines  that  environmental  concerns 
under  the  Act  have  not  been  met. 

The  Pascagoula  ODMDS  is  not 
restricted  to  disposal  use  by  Federal 
Projects;  private  applicants  may  also 
dispose  suitable  dredged  material  at  the 
ODMDS  once  relevant  regulations  have 
been  satisfied.  This  site  is  restricted, 
however,  to  suitable  dredged  material 
from  the  Mississippi  Sound  and  vicinity. 

Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  signiBcant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  signiBcant  impact  on  small 
entities  since  the  designation  wilt  only 
have  the  effect  of  providing  a  disposal 
option  for  dredged  material. 
Consequently,  this  Rule  does  not 
necessitate  preparation  of  a  Regiilatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regidation  is 
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"major"  and  therefbre  subject  to  the 
requirranent  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  od  the  economy  of  $100 
million  or  more  or  tause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis.  This  final 
rule  does  not  contain  any  information 
collection  requirerrtents  subject  to  Office 
Management  and  1  ludget  review  under 
the  Paperwork  Recjuction  Act  of  1980, 44 
U.S.C  3501  et  seq. 

List  of  Subjects  in  M  CFR  Part  228 

Water  pollution  :ontrol. 


1  991> 


Dated:  Aogust  18, 

Patrick  M-Tofafai. 

Approved  by:  Patrick 
liegional  Administra  \or. 

In  consideration!  of 
subchapter  H  of 
be  amended  as  sel 


M.  Tobin.  Acting 


the  foregoing. 
:er  I  of  title  40  is  to 
forth  below. 


cHapt* 


PART  228-<AME»IOE01 


1.  The  authority 
continues  to  read 


citation  for  part  228 
IS  follows: 


Authority:  33  U.S.i :.  1412  and  1418. 

2.  Part  228  is  an^nded  by  removing 
from  §  228.12(aK3J  in  the  Approved 
Interim  Dumping  Sites,  the  entry  for 
Pascagoula,  MS,  atMl  adding  paragraph 
(b)(87]  as  follows:^ 

§  228.12    Delegation  of  management 
auttwrtty  for  tnterini  ocean  dumping  ««e«. 


(b)  *  *  • 

(87)  Pascagoula 
Dredged  Material 
IV. 


Location: 
30'12T36"N 
30'11'42"  N 
SO'OB'SO"  N 
aO-OB'lB"  N 


88'' 
88°: 
88*: 
88* 


Mississippi;  Ocean 
Disposal  Site — Region 
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'30"  W 
l'24''W 
"00"  W 
■54"  W 


Center  Coordinates. 
aO'lOW"  N    88^3 ri2"  W 

Size:  18.5  square  na  itical  miles. 

Depth:  Average  46  { 3et.  range  38  to  53  feeL 

Primary  use:  Dredg^  matehaL 

Period  of  use:  Continuing  tue. 

Restriction:  DisposAJ  shall  be  limited  to 
suitable  dredgejd  material  from  the 
Mississippi  Sound  and  vicinity. 

|FR  Doc  91-22870  Riled  0-23-91;  8:45  aoij 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car*  Rnandng  Administration 

42  CFR  Part  408 

[BPO-78-f) 

RiN<W3a-A097 

Madicara  Program;  Graea  Period  and 
Termination  for  Nonpayment  of 
Supplementary  Medical  Insurance 
(Part  B)  Premiums  for  Insured  and 
Uninsured  Persons 
agency:  Health  Care  Financing 
Admmistration  (HCFA),  HHS. 
ACTWM:  Final  rule. 

SUMMAMy:  This  final  rule  changes  the 
termination  date  for  Supplementary 
Medical  Insurance  (SMJ)  (Part  B) 
enrollees  who  fail  to  pay  their  Medicare 
Part  B  premiums.  Presently,  there  is  a  90 
day  grace  period  for  the  enrollee  dining 
which  he  or  she  may  pay  all  overdue 
premiums  and  continue  Part  B  coverage 
uninterrupted.  The  grace  period  begins 
at  different  times  depending  on  whether 
the  individual  is  or  is  not  eligible  for 
monthly  social  secxirity,  railroad 
retirement  or  civil  service  retirement 
benefits.  This  final  rule  establishes  a 
uniform  timeframe  for  determining  the 
90  day  grace  period  which  precedes  the 
termination  of  SMI  enrollees  who  fail  to 
pay  their  Medicare  Part  B  premiums. 
EFFECTIVE  DATE:  The  rules  are  effective 
October  24, 1991.  Termination  under 
these  rules  would  begin  December  31. 
1991. 

FOR  FURTHER  MtFORMATION  CONTACT: 
Paul  Boerschel  (301)  966-5941. 
SUPPI^MENTARY  INFORMATION: 

1.  Badcground 

On  November  2, 1990,  we  published  at 
55  PR  46222  a  proposed  rule  with  a  60 
day  comment  period  that  would  change 
the  termination  date  for  Supplementary 
Medical  Insurance  (Part  B)  enrollees 
who  fail  to  pay  their  Medicare  Part  B 
premiums.  Under  current  rules  there  is  a 
90  day  grace  period  for  the  enrollee 
during  which  he  or  she  may  pay  all 
overdue  premiums  and  continue  Part  B 
coverage  uninterrupted.  The  grace 
period  begins  at  different  times 
depending  on  whether  the  individual  is 
or  is  not  eligible  for  monthly  social 
security,  railroad  retirement  or  civil 
service  retirement  benefits. 

In  the  proposed  rule,  we  proposed 
changes  for  eiux)Uee8  who  are  eligible 
for  cash  benefits  (insured),  but  are  not 
receiving  their  cash  benefits  because 
they  are  working.  Under  existing 
regulations  their  grace  period  did  not 
begin  until  the  taxable  (calendar)  year 


ended  and  another  90  days  had  elapsed. 
The  change  in  regulations  will  establish 
their  grace  period  for  payment  as  the 
end  of  the  third  month  after  the  Initial 
billing  month.  Bills  will  be  sent  every  3 
months.  If  payment  is  not  received 
within  60  days,  a  second  notice  will  be 
sent.  If  payment  is  not  received  within 
90  days,  a  delinquent  notice  will  be  sent. 

Section  1838(b)  of  the  Act  and  our 
regulations  at  42  CFR  408.8  provide  for  a 
grace  period  for  payment  of  overdue 
premiums.  This  period  generally  may 
not  exceed  90  days,  unless  good  cause  is 
established.  If  good  cause  is  established, 
the  grace  period  may  be  extended  up  to 
180  days.  As  long  as  the  enrollee  pays 
all  overdue  premiums  before  the  end  of 
the  grace  period.  Part  B  coverage 
continues  uninterrupted. 

Currently,  Medicare  regulations  afford 
a  9G-day  grace  period  that  begins  at 
different  times,  based  on  receipt  or 
nonreceipt  of  cash  benefits.  The  grace 
period  for  enrollees  who  do  not  have 
qualifying  employment  to  receive  cash 
benefits  ends  on  the  last  day  of  the  third 
month  after  billing  month  if  they  are 
billed  monthly,  or  the  last  day  of  each  3- 
month  period  for  which  the  enrollee  is 
billed  if  they  are  billed  quarterly.  For 
enrollees  whose  monthly  cash  benefits 
have  been  suspended,  the  grace  period 
ends  on  the  last  day  of  the  fourth  month 
after  the  end  of  the  enrollee's  taxable 
year,  usually  April  3a  For  enrollees 
whose  monthly  benefit  is  less  than  their 
monthly  premium,  the  grace  period  ends 
April  30  of  the  year  following  the 
calendar  year  for  which  the  premiums 
are  due.  if  the  amount  still  overdue  on 
the  date  is  equal  to  or  greater  than  the 
premium  for  three  mondis  (enrollees  are 
billed  at  the  beginning  of  each  calendar 
year). 

We  noted  that  the  regulation  would 
eliminate  an  inequity  and  the  potential 
for  abuse  of  the  system  that  may  occur 
because  some  beneficiaries  are  afforded 
an  opportunity  to  utilize  up  to  16  months 
of  Part  B  protection  without  paying 
premiums  before  they  are  terminated  for 
nonpayment  of  premiums. 

We  proposed  to  revise  S§  408.8  and 
408.50  of  our  regulations  to  establish  a 
uniform  timeframe  for  determining  the 
90  day  grace  period  for  Medicare 
beneficiaries  enrolled  in  Part  B  who 
make  premium  payments  to  HCFA, 
regardless  of  how  they  pay  their  Part  B 
premium,  that  would  end  on  the  last  day 
of  the  third  month  following  the  billing, 
with  one  exception.  The  one  exception 
would  be  that  those  enrollees  whose 
monthly  benefits  are  less  than  the 
monthly  premiums  would  not  be 
terminated  any  earlier  than  current  rules 
allow,  viz.,  until  April  30  of  the  year 
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foUoifving  the  calendar  year  for  which 
unpaid  premiums  are  due.  We  believe 
that  current  regulation  {|  <we.83)  affords 
the  best  administrative  application  to 
collect  premiums  while  still  providing 
for  termination  after  a  90  day  graoe 
period.  The  amovnts  owed  are  sma)!  and 
if  not  paid  can  be  recouped  from  current 
benefits  payable. 

Since  we  proposed  to  establish  a 
-   di^erent  timeframe  for  determining  the 
start  of  d>e  eo^iay  grace  period  for 
virtoaliy  all  Medicare  Part  B  enroUess 
and  no  longer  routinely  would  be  using 
closed  taxable  years  in  all  our 
calculations,  we  proposed  to  delete 
S  408.47. 

We  also  proposed  to  nake  several 
technical  revisions  to  {{  408.1  and 
408.10  to  correct  or  update  cross 
references. 

IL  Comments  on  Proposed  Rule 

In  response  to  the  November  Z 1990 
proposed  rule,  we  received  one  timely 
item  of  conespondence.  The  timely 
letter  of  comment  was  from  a  State 
committee  on  aging.  The  commenter  did 
not  specifically  address  the  content  of 
the  proposed  regulations,  but 
recommended  that  we  withdraw  the 
proposed  rule  as  written.  The 
commenter  was  concerned  that  those 
elderly  individuals  who  do  not  receive 
mootldy  benefits  from  which  their 
premium  can  be  deducted  were  h-ail  and 
often  depended  on  others  to  reply  to 
correspondence  or  make  payments,  and 
hence,  needed  as  much  time  as  possible 
to  pay  their  Medicare  Part  B  premiums. 
However,  the  commenter  did  not 
address  our  pnqtosal  to  treat  all 
beneficiaries  equally  nor  submit  any 
data  that  our  proposal  was 
inappropriate  or  any  alternatives  to  the 
proposed  rules. 

In  response,  we  note  that  our 
intention  is  to  treat  all  beneficiaries  who 
do  not  have  their  full  Part  B  premium 
deducted  from  a  Federal  benefit 
payment  equally,  We  cuirendy  bill  all 
such  benendaries  every  3  months  and 
the  majority  pay  promptly  within  the  3 
month  cycle.  The  change  in  the 
regulation  would  prevent  potentially 
long  periods  of  utilization  of  Medicare 
Part  B  by  those  who  we  believe  intend 
to  let  their  coverage  expire.  We  believe 
that  individuals  who  let  Part  B  lapse 
primarily  are  individuals  who  are 
working  or  whose  spouse  is  working  and 
have  employment  related  health 
coverage.  We  believe  most  of  the 
population  about  which  the  commenter 
is  concerned  would  be  eligible  for 
Medicaid  and  have  their  premiums 
routinely  paid  by  the  State  Medicaid 
agency.  For  those  hidividuals  who,  due 
to  illness  or  other  extenuating 


circumstances,  fail  to  pay  their 
premiums,  we  have  very  lenient 
reinstatement  provisions.  The  change  to 
the  regulation  is  intended  to  give  the 
insured  beneficiary  the  same  3  month 
grace  period  that  has  alwa3r8  applied  to 
the  uninsured. 

Based  on  our  review  of  the  comment 
submitted,  we  are  making  no  changes  to 
the  rule  as  published  on  November  2, 
1990.  Therefore,  we  are  adopting  as 
final,  the  rule  as  proposed.  In  addition, 
for  consistency  in  format,  we  are 
revising  S  408.50(b)(3)  to  print  the 
heading  in  italics. 


m.ReguklBcy 

A.  Execative  Order  12291 

Executive  order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  inq>act  analysis  for  any  final 
mle  tlMt  meets  one  of  die  B.O.  criteria 
for  a  "major  rule";  that  is,  that  would  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  emplojrment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  %vitfa  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

•    The  purpose  of  this  final  rule  is  to 
establish  consistent  timeframes  for 
determining  when  the  grace  period 
begins  for  Medicare  beneficiaries 
enrolled  in  Part  B  who  make  full 
premium  payments.  This  Xinal  rule  may 
affect  the  entitlement  status  of 
approximately  344,000  individuals  who 
are  being  billed  premiums.  If  these 
individuals  fail  to  take  action  regarding 
their  overdue  premiums  within  ^e  90 
day  grace  period,  they  will  lose  their 
entitlement  to  Part  B  coverage  at  that 
time,  rather  thaa  perhaps,  months  later. 
For  those  who  lose  their  Part  B 
entitlement,  the  economic  consequences 
may  be  significant  depending  on  their 
need  for  health  care  services  and 
availability  of  other  insurance. 
However,  we  are  unable  to  determine 
how  many  individuals  would  fail  to 
meet  the  payment  deadline,  and  how 
severe  die  effect  of  failing  to  pay  timely 
would  be  on  those  individuals.  Savings 
to  the  Medicare  program  that  we  may 
achieve  as  a  result  of  this  fhial  rule  are 
expected  to  be  insignificant. 

Since  we  do  not  believe  this  rule 
would  meet  any  of  the  criteria  for  a 
"major  rule"  specified  in  E.0. 12291,  we 


have  not  prepared  a  regulatory  hnpact 
analysis. 

B.  Regulatory  FlmubiUiy  Act 

We  generally  prepare  a  regulatory 

fiexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  801  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Jor  purpose  of  the  RFA.  all 
physicians  and  suppliers  are  treated  »» 
small  entities. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  widt  fewer 
than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 

We  do  not  t>elieve  this  rule  would 
have  a  significant  effect  on  small 
entities  as  defined  under  RFA  or  on 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  either  a  regulatory 
flexibility  analysis  or  a  rural  impact 
statement  since  we  have  determined 
and  the  Secretary  certifies  that  this  final 
rule  «viU-not  have  a  significant  economic 
bnpact  on  small  entities  or  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

IV.  Paperwork  Reducdoa  Act  o(  1MI 

Section  408.50fb)(2)  of  this  final  rule 
contains  information  collection 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  Hie  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.).  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

List  of  Subjects  in  42  CFR  Part  406 

Administrative  practice  and 
procedure,  Health  insurance.  Medicare. 
Premiums. 

PART  408— PREMIUMS  FOR 
SUPPLfMENTARY  MEDICAL 
INSURANCE 

42  CFR  part  408,  subpart  C  is  amended 
as  follows: 

1.  The  authority  citation  for  part  408 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1818. 1837-184a  1B43. 
1871  and  1881(d]  of  the  Social  Security  Act 
(42  U.S.C.  1302. 1395i-Z  139Sp.  1395q.  1395r. 
13958. 139SV,  1395hh.  and  1395rr(d)),  and  the 
Federal  aatms  Collection  Act  (31  U.S.C 
3711). 
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2-3.  Section  40fi.8  is  amended  by 
revising  paragraph  (a)(1).  removing 
paragraphs  (a)(2i  and  (a)(3).  and 
redesignating  pafagraph  (a)(4)  as 
paragraph  (a)(2)  ind  revising  it  to  read 
as  follows: 

S40e.t    Grac«p«todandt«nnlnaUondat«. 

(a)  Grace pericd.  (1)  For  all  initial 
premium  paymer  ts  (monthly  or 
quarterly),  and  subsequent  monthly  or 
quarterly  paymei  its,  the  grace  period 
ends  with  the  la*  day  of  the  third  month 
after  the  billing  month. 

(2)  For  paymei  ts  required  because  the 
monthly  benefit  is  less  than  the  monthly 
premium,  the  grape  period  ends  on  April 
30  of  the  year  fol  owing  the  calendar 
year  which  the  p  -emiums  are  due. 


940S.47 

4.  Section  408 
reserved. 

5.  In  9  408.50. 
(b)(3)  are  revisec 
removed,  to  read 


S  408.50 
paM. 


(R«mov^  and  R«MrvMl] 
is  removed  and 


,':7i 


{paragraphs  (b)(2)  and 
and  paragraph  (c)  is 
as  follows: 


Wt»«n  Pt«n*"n»  "f*  con«W«»<l 


(b)  Payments  within  the  grace  period. 


(2)  Annual  ea, 
report  submittet 
shows  a  benefit 

(i)  Before  the 
the  enrollee  sub 


ings  report  or  other 
during  the  grace  period 
due. 

d  of  the  grace  period, 
ts  a  report  clearly 
showing  that  motithly  cash  benefits, 
previously  withheld,  are  payable;  and 
(ii)  Those  benifits  are  sufficient  to 
permit  deductioi|  of  the  full  amoimt  of 
the  overdue  premiums. 

(3)  Premium  arrears  are  paid  by  direct 
remittance.  The  enrollee  makes  a  direct 
remittance  paynjent  of  all  overdue 
premiums  before  the  end  of  the  grace 
period. 

Technical  Amenomflnts 


1 

,  the  reference  to  "45 
revised  to  read  "45  CFR 


$406.1    ( 

6.  In  S  408.1  (b 
CFR  part  430"  is 
part  30". 


$408.10    [Antcn^Mll 

7.  In  S  408.10(i)(2)(ii),  the  reference  to 
"9  408.8(a)(3)"  i^  revised  to  read 
"9  408.8(a)". 

(Catalog  of  I'ed^ral  Domestic  Assistance 
Program  No.  9  l.77|.  Medicare-Supplementary 
Medical  Insun  nc(  Program) 


Dated:  May  27, 1991. 
Gail  R.  WUmaky. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  2, 1991. 
Louis  W.  SuUivan. 
Secretary. 
|FR  Doc.  91-22380  Filed  9-2»-«l:  8:45  am) 
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42  CFR  Part  441 
(MB-049-IFC] 
RIN  0938-AF66 

Medicaid  Program;  Community 
Supportad  Living  Arrangamanta 
Sarvlcaa 

AOENCY*.  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule 
specifies  minimum  protection 
requirements  that  must  be  met  in  order 
for  a  State  to  be  eligible  to  provide 
optional  community  supported  living 
arrangements  services  to  individuals 
with  developmental  disabilities  as 
defmed  in  section  1930(b)  of  the  Social 
Security  Act  (the  Act). 

This  rule  implements  section 
1930(h)(1)(B)  of  the  Act,  as  added  by 
section  4712  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  'gO). 
Public  Law  101-508,  enacted  on 
November  5. 1990. 

DATES:  Effective  date:  These  interim 
final  rules  are  effective  on  October  24. 
1991. 

Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on  November 
25. 1991. 

AOORESSCS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  MB-049-IFC  P.O.  Box  26676. 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
conunents  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey  Building. 

200  Independence  Avenue,  SW.. 

Washington  DC.  or 
Room  13^  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore,  Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  audio, 
video  or  facsimile  (FAX)  copies  of 
comments.  In  commenting,  please  refer 
to  file  code  MB-049-IFC  Written 
comments  received  timely  will  be 


available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
reporting  requirements  discussed  under 
the  section  on  "Collection  of  Information 
Requirements"  of  this  preamble  should 
direct  them  to  the  Health  Care  Financing 
Administration  at  one  of  the  addresses 
cited  above,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Allison  Herron  Eydt.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building  (room  3201), 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wardwell,  (301)  966-5659. 

SUPPI^MENTARY  INFORMATION: 

I.  Background 

Section  1905(a)  of  the  Social  Security 
Act  (the  Act)  specifies  services  that 
States  may  provide  as  medical 
assistance  under  title  XIX.  Certain 
services  listed  in  section  1905(a)  of  the 
Act  are  mandatory  for  certain  groups 
specified  in  sections  1902(a)(10)  (A)  and 
(C)  of  the  Act.  These  include  services 
such  as  inpatient  and  outpatient  hospital 
services,  physician  services,  and 
laboratory  and  x-ray  services.  Other 
services  Usted  in  section  1905(a)  of  the 
Act  may  be  provided  under  a  Medicaid 
State  plan  at  the  State's  option.  These 
include  such  services  as  home  health 
care,  private  duty  nursing,  case 
management,  and  physical  therapy. 

Under  section  1915(c)  of  the  Act. 
States  may  obtain  waivers  to  provide 
certain  home  and  community-based 
services  beyond  those  included  under  its 
State  plan  listed  in  section  1905(a)  of  the 
Act  to  individuals  who.  except  for  the 
provision  of  such  services,  would 
require  institutionalization.  The  section 
1915(c)  waivers  include  such  services  as 
personal  care  services,  adult  day  health 
services,  habilitation  services,  and 
respite  care  services. 

Prior  to  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90),  Public  Law  101-508,  enacted 
November  5. 1990.  community  supported 
living  arrangements  (CSLA)  services 
were  not  available  under  title  XIX, 
except  to  the  extent  that  some  of  the 
services  may  have  been  provided  under 
section  1915(c)  home  and  community- 
based  services  waivers.  CSIL\  services 
represent  a  new  approach  in  service 
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systems  for  individuals  with 
developmental  disabilities.  CSIA  ^ 
services  programs  offer  highly 
personalized  services  that  assist 
individoals  with  disabilities  to  live  their 
lives  in  homes  they  choose  for 
themselves  and  are  based  on  the 
concepts  of  consumer  empowerment 
and  non-facility-based  services  for 
individuals  with  various  levels  of 
disabilities. 

n.  Legislative  Changes 

Section  4712  of  OBSLA  "90  amended 
section  19as(a)  of  the  Act  by  adding 
CSLA  services  as  an  optional  Medicaid 
service,  to  the  extent  allowed  and  as 
defmed  in  section  1930  of  the  Act. 
Section  1930,  as  added  by  section  4712 
of  OBRA  in.  places  iioiiU  on  the  extent 
to  which  States  may  offer  CSLA 
services  as  an  optional  Medicaid 
service.  Specifically,  section  1930(c) 
provides  that,  during  the  first  five  years 
that  CSLA  services  are  allowed  as  an 
optional  Medicaid  service,  the  Secretary 
must  select  a  minimum  of  two  and  • 
maximum  of  eight  States  that  would  be 
eligible  to  provide  one  or  more  CSLA 
services  to  developmentaUy  disabled 
individuals  and  receive  Federal 
financial  participation  fFFP).  Section 
1930(a)  defines  CSLA  services  to  mean 
one  or  more  of  the  following  services 
that  are  furnished  in  a  community 
supported  living  arrangement  setting 
and  are  designed  to  assist  a 
developmentaUy  disabled  individual  in 
activities  of  daily  living  necessary  to 
permit  the  individual  to  live  in  his  or  her 
own  home,  apartment,  family  home,  or 
rental  unit: 

•  Personal  assistance; 

•  Training  and  faabilitation  services 
necessary  to  assist  the  individual  in 
achieving  increased  integration, 
independence,  and  productivity; 

•  24-hour  emergency  assistance  (m 
defined  by  the  Secretary); 

•  Assistive  technology; 

•  Adaptive  equipment; 

•  Support  services  necessary  to  aid 
an  individual  to  participate  in 
community  activities;  and 

•  Other  nonexcluded  services  as 
approved  by  the  Secretary  (excluded 
services  are  room  and. board,  and  the 
cost  of  prevocationaL  vocational,  and 
supported  employment  services). 

Section  1930(b)  of  the  Act  defines  the 
term  "developmentaUy  disabled 
indtvidoals"  to  mean  individuals,  as 
defined  by  the  Secretary,  who  are 
residing  in  their  own  htraie,  apartment  or 
rental  unit  or  their  family's  home  in 
which  no  more  than  three  other 
individuals  receiving  CSLA  services 
reside,  without  regard  to  whether  or  not 
they  are  at  risk  of  institutionalization. 


To  implement  the  provisions  in 
section  4712  of  OBRA  ^90,  section 
J930(g)  of  the  Act  specifies  that  States 
may  request  waivers  of  such  provisions 
of  title  XIX  as  necessaiy,  including  but 
not  limited  to  the  requirements  of 
comparability  of  amount,  duration  and 
scope  of  services  under  section 
1902(a)(10](B)  of  the  Act.  and  the 
statewideness  requirements  under 
section  1902(a)(1). 

Section  ig9a(d)  specifies  that  to  be 
eligible  to  provide  CSLA  services  and  to 
receive  Federal  financial  participathm 
(FFP)  for  such  services.  States  must 
establish  and  maintain  a  quality 
assurance  program  that  includes 
requirements  for 

•  Provider  survey  and  certification 
(such  surveys  to  be  unannounced  and 
average  at  least  one  a  year): 

•  Standards  for  survey  and 
certification  that  include  minimum 
qualifications  and  training  requirements 
for  provider  staft  financial  operating 
standards,  and  a  consumer  grievance 
process; 

•  A  system  that  allows  for  monitoring 
boards: 

•  Ongoing  monitoring  of  the  well- 
being  of  each  recipient: 

•  Reporting  procedures  to  make 
available  information  to  the  public 

•  Development  of  individual  support 
plans  (as  defined  by  the  Secretary  in 
regulations):  and 

•  Review  of  a  State  plan  amendment. 
Additionally,  section  1930(hKlKB)  of 

the  Act  specifies  that,  in  addition  to  the 
qaahty  assurance  programs  specified  in 
section  1930(d)  of  the  Act  and  State 
licensure  processes.  States  selected  to 
provide  ^LA  services  most  also  meet 
minimum  requirements  to,  amoi^  other 
things,  protect  individuals  receiving 
CSLA  services  from  neglect,  physical 
and  sexual  abuse  and  financial 
exploitatioa 

Section  4712(c)(1)  of  OBRA  '90 
specifies  that  the  implementing 
tmiendments  of  section  4712  apply  to 
CSLA  services  furnished  on  or  after  the 
later  of  |uly  1, 1901  or  SO  days  after 
publication  of  interim  regulations 
implementing  the  minimum  protection 
requirements  under  section  1930(h)(1)(B) 
of  the  Act 

HLProviaioasirf  the  Regulation 

This  interim  final  rule  deals 
exclusively  with  the  minimum  protection 
requirements  under  section  1930(hKl)(B) 
of  die  Act  Separate  regulations  dealing 
with  the  remaining  provisions  of  section 
4712  of  OBRA  '90  will  be  published  at  a 
later  date.  Until  that  time.  States 
selected  Is  provide  CSLA  services  will 
be  bound  by  the  requirements  of  the 
statute  and  the  terms  of  a  HCFA- 


approved  apphcation  and  HCFA- 
approved  State  plan  ameodraent  in 
providing  the  services. 

To  implement  the  provisions  under 
section  1930(h)(1)(B)  of  the  Act  we  arc 
adding  a  new  subpart  I  to  42  CFR  part 
441  that  consists  of  three  sections.  New 
f  441.40a  Basis  and  purpose,  specifies 
the  statutory  authority  for  the  provision 
of  CSLA  services  and  the  minimum 
protection  requirements.  New  1 441.402. 
State  plan  requirements,  provides  that 
any  State  eligible  to  provide  CSLA 
services  must  specify  that  it  complies 
with  the  minimum  protection 
requirements  in  new  i  441.404.  Minimum 
protection  requirements.  New  1 441.404 
implements  the  minimum  protection 
requirements  described  in  section 
1930(h)(1)(B)  of  the  Act 

Specifically.  1 441.404  provides  that 
to  be  eligible  to  provide  CSLA  services 
to  developmentaUy  disabled  individuals, 
a  State  must  assure,  throu^  methods 
other  than  reliance  on  State  licensure 
processes  or  the  State  quality  assurance 
programs  described  under  section 
1930(d)  of  the  Act  that 

•  Individuals  receiving  CSLA  services 
are  protected  from  neglect  physical  and 
sexual  abuse,  and  financial  exploitation; 

•  Providers  of  CSLA  services  do  not 
use  individuals  who  have  been 
convicted  of  child  or  client  abuse, 
neglect  or  mistreatment  or  of  a  felony 
involving  physical  harm  to  an 
individual; 

•  Providers  of  CSLA  services  lake  all 
reasonable  steps  to  determine  whether 
applicants  for  employment  by  the 
provider  have  histories  indicating 
involvement  in  child  or  client  abuse, 
neglect,  or  mistreatment  or  a  criminal 
record  involving  physical  harm  to  an 
individual: 

•  Individuals  or  entities  delivering 
CSLA  services  are  not  unjustly  enrldied 
as  a  result  of  abusive  financial 
arrangements  (such  as  owner  lease- 
backs); and 

•  Individuals  or  enttties-deliveiteg 
CSLA  services  to  developmentaUy 
disabled  individuals,  or  the  relatives  of 
such  individuals,  are  not  named 
beneficiaries  of  life  insurance  policies 
purchased  by  or  on  behalf  of 
developmentaUy  disabled  clients. 

V.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemalung  for  a  regulation  in 
the  Federal  Register  to  provide  a  period 
for  public  comment  prior  to  publication 
of  a  final  rule.  Section  4207())  of  OBRA 
'90  provides  specific  authority  for  the 
issuance  of  interim  final  rules  as 
necessary  to  implement  provisions  of 
OBRA  '90.  We  are  exercising  our 
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discretion  undei  section  4207(j)  in  this 
instance  by  issiang  this  rulp  as  an 
interim  final  rule.  However,  we  are 
providing  a  30-qay  comment  period  for 
public  comment^  on  this  interim  final 
rule  as  indicate!  at  the  beginning  of  this 
document. 

Section  4712(^)(1)  of  OBRA  '90  further 
specifies  that  thb  implementing 
amendments  of  section  4712  apply  to 
CSLA  services  ^mished  on  or  after  the 
later  of  July  1. 1991  or  30  days  after 
publication  of  interim  regulations 
dealing  with  thq  minimum  protection 
requirements  under  section  1930(h)(1)(B) 
of  the  Act.  The  promulgation  of  interim 
final  regulations  results  in  the  earlier 
availability  of  this  optional  Medicaid 
service  than  if  we  were  to  issue  a 
proposed  rule.  | 

VI.  Regulatory  ^pact  Statement 

Executive  On  ler  12291\(E.0. 12291) 
requires  us  to  pi  epare  an^  publish  a 
regulatory  impact  analysis!  for  any  final 
rule  that  meets  jne  of  the  E.0. 12291 
criteria  for  a  "major  rule";  that  is,  that 
would  be  hkely  to  result  in — 

•  An  annual  ;ffect  on  the  economy  of 
$100  million  or  i  nore; 

•  A  major  inc  rease  in  costs  or  prices 
for  consumers,  ndividual  industries. 
Federal,  State,  <ir  local  government 
agencies,  or  gee  graphic  regions:  or 

•  Significant  adverse  effects  on 
competition,  en  ployment,  investment, 
productivity,  in  lovation,  or  on  the 
ability  of  Unitei  I  Slates-based 
enterprises  to  ompete  with  foreign- 
based  enterpris  »s  in  domestic  or  export 
markets. 

In  addition,  v  e  generally  prepare  a 
regulatory  flexipility  analysis  that  is 
consistent  withithe  Regulatory 
Flexibility  Act  JRFA)  (5  U.S.C.  601 
through  612)  umess  the  Secretary 
certifies  that  a  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nu4ber  of  small  entities.  For 
purposes  of  theiRFA,  we  do  not  consider 
States  or  individuals  to  be  small  entities. 

This  interim  final  rule  conforms  the 
Medicaid  regul  itions  to  certain 
provisions  in  0  BRA  '90.  The  FFP 
available  for  C^LA  services  provided  in 
fiscal  years  19Stl  through  1995  is 
explicitly  limitc  d  to  the  amounts 
specified  in  sec  tion  1930(|)  of  the  Act. 
Sums  for  subse  juent  fiscal  years  will  be 
as  specifically  )rovided  by  Congress. 
We  do  not  believe  that  this  rule 
produces  an  effect  that  meets  the 
criteria  of  E.0. 12291  or  will  have  a 
significant  effe  :t  on  a  substantial 
number  of  sma  1  entities.  Therefore,  we 
have  not  prepaid  a  final  regulatory 
impact  statemc  nt  under  E.0. 12291  or  a 
regulatory  flex  bility  analysis  under  the 
RFA. 


Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  will  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  has 
fewer  than  50  beds  and  is  located 
outside  a  Metropolitan  Statistical  Area. 

We  have  determined,  and  the 
Secretary  certifies,  that  these  interim 
final  rules  with  comment  period  will  not 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals,  and  therefore 
have  not  prepared  a  rural  hospital 
impact  statement. 

VII.  Collection  of  Information 
Requirements 

The  new  regulation  at  S  441.402 
contains  information  collection  or 
recordkeeping  requirements,  or  both, 
that  are  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  The  information 
collection  requirements  concern  the 
development  of  State  plan  amendment 
material  concerning  the  provision  of 
CSLA  services.  The  respondents  who 
will  provide  the  information  include 
State  Medicaid  agencies.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  less  than 
one  hour  per  amendment.  The  Office  of 
Management  and  Budget  has  approved 
this  information  collection  under 
approval  number  0938-0585. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  and  recordkeeping 
requirements  should  direct  the 
comments  to  HCFA  and  to  the  OMB 
official  whose  name  appears  in  the 
"AOOHESSES"  section  of  this  preamble. 

VIII.  Response  to  Public  Conunents 

Because  of  the  large  volume  of  pubHc 
comments  that  we  usually  receive  on 
rules,  we  cannot  acknowledge  or 
ri^spond  to  them  individually.  However, 
we  will  address  all  public  comments 
that  we  receive  by  the  date  specified  in 
the  "DATES"  section  of  this  preamble 
and  respond  to  them  in  the  preamble  to 
the  subsequent  final  rule  that  we  issue. 

List  of  Subjecto  in  42  CFR  Part  441 

Family  planning.  Grant  programs — 
health.  Infants  and  children.  Medicaid. 
Penalties,  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 


PART  441-SERVICES: 
REQUIREMENTS  AND  UMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

42  CFR  part  441  is  amended  as  se« 
forth  below: 

1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  The  table  of  contents  is  amended  by 
adding  a  new  Subpart  \,  Community 
Supported  Living  Arrangements 
Services,  and  new  SS  441.400  through 
441.404  to  read  as  follows: 

Sec. 


Subpart  I— ConNminity  Supported  Uving 
Arrangements  Servicet 

441.400  Basis  and  purpose. 
441.402  State  plan  requirements. 
441.404  Required  minimum  protections. 

3.  A  new  subpart  I  is  added  to  read  as 
follows: 

Subpart  I— Community  Supported 
Uvirtg  Arrartgements  Services 

§  441 .400    Basis  and  purpose. 

This  subpart  implements  section 
1905(a)(24)  of  the  Act.  which  adds 
community  supported  Irving 
arrangements  services  to  the  list  of 
services  that  States  may  provide  as 
medical  assistance  under  title  XIX  (to 
the  extent  and  as  defined  in  section  1930 
of  the  Act),  and  section  1930(h)(1)(B)  of 
the  Act.  which  specifies  minimum 
protection  requirements  that  a  State 
which  provides  community  supported 
living  arrangements  services  as  an 
optional  Medicaid  service  to 
developmentally  disabled  individuals 
must  meet  to  ensure  the  health,  safety 
and  welfare  of  those  individuals. 

§  44 1.402    State  plan  requirements. 

If  a  State  that  is  eligible  to  provide 
community  supported  living 
arrangements  services  as  an  optional 
Medicaid  service  to  developmentally 
disabled  individuals  provides  such 
services,  the  State  plan  must  specify 
that  it  complies  with  the  minimum 
protection  requirements  in  §  441.404. 

§  44 1 .404    Minimum  protection 
requirements. 

To  be  eligible  to  provide  community 
supported  living  arrangements  services 
to  developmentally  disabled  individuals. 
a  State  must  assure,  through  methods 
other  than  reliance  on  State  licensure 
processes  or  the  State  quality  assurance 
programs  described  under  section 
1930(d)  of  the  Act,  that: 
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(a)  Individuals  receiving  community 
supported  living  arrangements  services 
are  protected  from  neglect,  physical  and 
sexual  abuse,  and  Hnancial  exploitation; 

(b)  Providers  of  community  supported 
living  arrangements  services — 

(1)  Do  not  use  individuals  who  have 
been  convicted  of  child  or  client  abuse, 
neglect,  or  mistreatment,  or  of  a  felony 
involving  physical  harm  to  an 
individual;  and 

(2)  Take  all  reasonable  steps  to 
determine  whether  applicants  for 
employment  by  the  provider  have 
histories  indicating  involvement  in  child 
or  client  abuse,  neglect,  or  mistreatment, 
or  a  criminal  record  involving  physical 
harm  to  an  individual: 

(c)  Providers  of  community  supported 
living  arrangements  services  are  not 
unjustly  enriched  as  a  result  of  abusive 
nnancial  arrangements  (such  as  owner 
lease-backs)  with  developmentally 
disabled  clients;  and 

(4)  Providers  of  community  supported 
living  arrangements  services,  or  the 
relatives  of  such  providers,  are  not 
named  beneficiaries  of  life  insurance 
policies  purchased  by  or  on  behalf  of 
developmentally  disabled  clients. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medical  Assistance 
Program.) 

Dated:  August  7. 1991. 
Gail  R.  WUensky. 

Adminislrqtor,  Health  Care  Financing 
Administration. 


Approved:  August  30. 1991. 
Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  91-22598  Filed  »-23-91:  B:45  am| 

MLUNQ  CODE  4120-01-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 
[Docket  No.  901231-1203] 

Taking  and  Importing  of  Marina 
Mammals 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  Tinding  of  non- 
conformance; correction. 

summary:  This  action  corrects  a  notice 
of  fmding  of  non-conformance 
announcing  that  the  Republic  of 
Vanuatu  and  the  Republic  of  Venezuela 
submitted  documentary  evidence 
establishing  that  the  average  rates  of 
incidental  taking  of  marine  mammals  by 
their  vessels  are  not  comparable  to  the 
average  rate  of  incidental  taking  of 
marine  mammals  by  U.S.  vessels  in  the 
course  of  harvesting  yellowfin  tuna  by 
purse  seine  in  the  eastern  tropical 
Pacific  Ocean  (ETP).  This  correction  is 


necessary  to  clarify  that,  as  a  result  of 
the  court  order  of  March  26, 1991.  only 
the  importation  of  yellowfin  tuna,  or 
products  derived  from  yellowfin  tuna, 
harvested  in  the  ETP  by  Venezuelan  or 
Vanuatuan  purse  seine  vessels  is 
prohibited. 

SUPPt^MENTARY  INFORMATION:  In  rule 
document  91-19887  beginning  on  page 
41308  in  the  issue  of  Tuesday.  August  20, 
1991,  make  the  following  corrections: 

1.  On  page  41308,  the  last  sentence  of 
the  SUMMARY  paragraph  should  read: 
"As  a  result  of  these  findings,  yellowfin 
tuna  and  yellowfin  tuna  products 
harvested  by  purse  seine  vessels  from 
Vanuatu  and  Venezuela  operating  in  the 
ETP  may  not  be  imported  into  the 
United  States  until  the  Assistant 
Administrator  determines  otherwise." 

2.  On  page  41309.  in  the  first  column, 
the  last  sentence  of  the  first  full 
paragraph  should  read:  "Nevertheless, 
as  a  result  of  the  finding  of  the  average 
incidental  taking  of  marine  mammals, 
yellowfin  tuna  and  yellowfin  tuna 
products  harvested  by  purse  seine 
vessels  from  Vanuatu  or  Venezuela 
operating  in  the  ETP  may  not  be 
imported  into  the  United  States  until  the 
Assistant  Administrator  makes  a 
positive  finding  to  allow  such 
importation." 

Dated:  September  17. 1991. 
Samuel  W.  McKeen, 
Program  Management  Officer. 
|FR  Doc.  91-22894  Filed  9-23-01:  8:45  am) 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuari»  of  rules  and 
regutations.  The-  purpose  of  these  notices 
is  to  flive  lrKer#8ted  persons  an 
opportunity  to  prarticipatB  in  tie  Ma 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTyEMI 


OF  AGRICULTURE 


Farmers  Home  Adrointetration 

7  CFR  Part  19$0 

Agricijfhiral  Rf  source  Conservation 
Demonstration  Pro«ram  (Farms  for  the 
Future  Act  of  1990) 

AOENCV:  Pamirs  Home  Administration, 
USDA.  I 

ACTIOM:  Propo^  rule. 

summary:  Fantiers  Home 
Administration  (FmHA)  is  issuing 
regulations  to  ^nplement  section  1465  of 
the  Agriculturei  Conservation,  and 
Trade  Act  of  1990.  Pubbc  Law  101-624. 
A  national  farqiland  preservation  effort 
is  needed  to  pr  ;serve  farmland  for 
future  generatiims.  The  intended  effect 
of  this  action  is  to  assist  states  in 
financing  farmland  preservation. 
DATES:  Comments  must  be  submitted  on 
or  before  October  24, 1991. 
AOORESSES:  Si|bmit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  room 
6348.  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC  20250-0700.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  Working  hours  at  the 
above  addressj  The  reporting  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  submitted 
to  the  Office  ol  Management  and  Budget 
for  review  und^r  section  3504(h]  of  the 
Paperwork  Reduction  Act  of  1980.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
minutes  to  10  Hours  per  response,  with 
an  average  of  4.2  hours  per  response 
including  time  for  reviewing 
instructions,  soarching  existing  data 
sources,  gathening  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  ooUection  of  information. 
Send  comment^  regarding  this  burden 
estimate  or  an; '  other  aspect  of  this 


IMI 


ooUection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Deportnieirt  of  Agriculture, 
Clearance  Officer,  OIRM,  room  404-W. 
Washington.  DC  20250;  and  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Farmers  Home 
Administration,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Bonnet,  Senior  Loan  Specialist. 
Community  Facilities  Division,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  room  6310,  Sooth 
Agriculture  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250-070a  telephone 
(202)  382-1495. 

SUPPLEMENTARY  MFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
hnplements  Executive  Order  12291,  and 
has  been  determined  to  be  si^ificant 
but  nonmafor.  The  annual  effect  on  the 
economy  is  likely  to  be  less  than  $100 
million  and  will  not  likely  increase  costs 
or  prices  for  consumers,  individual 
industries,  organizations,  governmental 
agencies,  or  geographic  regions,  bi 
addition,  there  will  Hkely  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay,  to 
affect  more  than  one  Agency,  or  to  be 
controversial.  The  expected  net  result  is 
to  provide  a  new  service  within  a  State 
operating  under  this  program.  Currently, 
Vermont  appears  to  be  the  only  State  for 
which  funds  may  be  available.  Prior  to 
any  other  State  becoming  eligible  for 
assistance,  there  must  be  provisions 
therefore  made  in  an  appropriations  act 
In  order  to  determine  the  potential 
impact  if  such  an  appropriation  act  is 
passed,  FmHA  will  complete  a 
Regulatory  Impact  Analysis  in 
accordance  with  the  requirements  of 
Executive  Order  12291  and  consistent 
with  the  guidelines  in  appendix  V  of  the 
1990  Regulatory  Program  of  the  United 
States  prior  to  publication  of  a  final  rule 
for  all  eligible  States  other  than 
Vermont.  A  final  rule,  effective  for 
Vermont  only,  may  be  adopted  prior  to 


completion  of  the  Regulatory  hnpact 
Analysis. 

IntecgovemnMiitai  Review 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 
The  pro^vm  is  fabject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA 
conducts  intergovenuxRotal 
consultation  in  the  manner  delineated  in 
FmHA  Instructions  1901-H  and  1940-J. 

Enviroinnental  Impact 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
FmHA  has  determined  this  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
human  environment,  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  Is  not 
required. 

Backgrouad 

It  is  perceived  that  a  national 
farmland  protection  effort  is  needed  to 
preserve  our  national  farmland 
resources  for  future  generations.  FmHA 
was  authorized  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  to 
guarantee  loans  to  assist  States  in 
financing  such  an  effort.  The  program 
provides  for  Federal  guarantees  of 
timely  payments  of  principal  and 
interest  due  and  substantial  interest 
assistance  on  10-year  loans  made  to 
States  and  other  entities  created  by 
States.  A  number  of  States  currently 
have  programs  in  which  the  State 
purchases  development  rights  from 
farmers  so  that  the  farmland  is  not 
subdivided  or  otherwise  develoi>ed  in 
perpetuity.  The  proposed  program  was 
fashioned,  to  some  extent,  after  several 
of  these  programs.  States  are  required  to 
share  in  this  effort  by  contributing  an 
amount  equal  to  at  least  half  the  amount 
of  the  loan  guaranteed  by  FmHA.  Each 
eligible  State  may  receive  up  to  $10 
million  in  loan  guarantees  per  fiscal 
year.  Loan  funds  may  be  invested  by  the 
borrower  to  increase  the  capital 
available  for  farmland  preservation. 

This  proposal  defines  this  new  loan 
guarantee  program  and  establishes 
procedures  for  the  public  and  lending 
institutions  to  use  in  applying  for  loan 
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guarantees  and  for  FmHA  to  follow  in 
administering  the  program. 

The  Agency  is  requesting  comments 
on  the  proposed  regulation.  Specific 
comments  are  also  requested  on  existing 
programs  and  alternate  methods  for 
protecting  farmland  through  means 
other  than  implementation  of  this 
program.  In  addition,  comments  are 
specifically  requested  concerning 
criteria  in  the  proposed  regulation 
pertaining  to  eligible  loan  purposes. 

List  of  Subjects  in  7  CFR  Part  19M 

Agriculture,  Loan  programs — 
Agriculture,  Rural  areas. 

Therefore,  chapter  XVIU,  title  7.  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1980~GENERAL 

1.  The  authority  citation  for  part  1980 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  7  U.S.C.  4201  note: 
42  U.S.C.  1480;  5  U.S.C.  301;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  J— Agricultural  Resource 
Conservation  Demonstration  Program 

2.  Subpart  J  of  part  1980.  consisting  of 
§9  1980.901  through  1980.1000  and 
appendices  A  through  D  are  added  as 
follows: 

Subpart  J— Agricultural  Resource 
Conservation  Demonstration  Program 

Table  of  Contents 

1980.901  Introduction. 

1980.902  Dermitions. 
1980.903-1980.909    [Reserved] 

1980.910  Eligible  loan  purposes. 

1980.911  Ineligible  loan  purposes. 

1980.912  (Reserved) 

1980.913  Transactions  which  will  not  be 
guaranteed. 

1980.914  Availability  of  credit  from  other 
sources. 

1980.915-1980.916    [Reserved] 

1980.917  Guarantee  fee. 

1980.918  State  Farmland  Preservation  Plan. 

1980.919  Eligible  borrower. 

1980.920  Legal  authority. 

1980.921  State  matching  funds  requirements. 
1980.922-1980.925    [Reserved] 

1980.920    Eligible  lenders. 
1960.927    Participation  of  other  lenders. 
1960.928-1980.932    [Reserved] 
198a933    Full  faith  and  credit 

1980.934  Loan  limits. 

1980.935  Interest  rates. 
1980.936-1980.939    [Reserved] 

1980.940  Terms  of  loan  repayment 

1980.941  Interest  assistance. 

1980.942  Environmental  requirements. 

1960.943  Equal  opportunity  and 
nondiscrimination  requirements. 

1980.944  Other  Federal.  State,  and  local 
requirements. 

1980.945-1980M7    (Reserved] 


Sec. 

1980.948  Economic  feasibility  requirements. 

1980.949  [Reserved] 

1980.950  Security  requirements. 

1980.951  Appraisal  reports. 

1980.952  Fees  and  charges  by  the  lender. 
1980.953-1960.955    (Reserved] 

1980.956  Preapplication  processing. 

1980.957  Application  processing. 

1980.958  Case  and  identification  numbers. 

1960.959  Loan  approval,  issuing  the 
Conditional  Commitment  for  Guarantee, 
and  obligating  funds. 

1980.960-1980.962    [Reserved] 

1960.963  Funding  appUcations. 

1980.964  Projects  Requiring  National  Office 
Review. 

1980.965  Review  of  requirements  of  the 
Conditional  Commitment  for  Guarantee. 

1980.966  Conditions  precedent  to  issuing  the 
Loan  Note  Guarantee. 

1980.967  Substitution  of  lender. 
1980^968    Issuance  of  lender's  Agreemeiit 

Loan  Note  Guarantee,  and  Interest 
Assistance  Agreement 
1980.969-1960.971    [Reserved] 

1960.972  Closing  requirements  for 
easements  and  farmland  in  fee  simple. 

1980.973  Disbursement  of  funds. 

1980.974  [Reserved] 

1980.975  Loan  servicing. 

1980.976  Lender  reports. 

1980.977  Access  to  lender's  records. 

1980.978  [Reserved] 

1980.979  Loan  Classification. 

1980.980  Sale  or  assignment  of  guaranteed 
loan. 

1980.981  Defaults  by  borrower. 

1980.962  Uquidation. 

1960.963  Protective  advances. 
1980.984-1980.986  [Reserved] 
1980.987    Transfers  and  Assumptions 

1980.968  Bankruptcy. 

1960.969  State  Director's  additional 
authorizations  and  guidance. 

1980.990    Appeals. 
1980.991-1980.994    (Reserved] 

1980.995  Replacement  of  loss,  theft 
destruction,  mutilation,  or  defacement  of 
Form  FmHA  1980-77.  Loan  Note 
Guarantee. 

1980.996  Lender's  request  to  terminate  Loan 
Note  Guarantee. 

1980.997-1960.996    (Reserved] 
198a999    FmHA  Forms. 
1980.1000    OMB  contit)!  number. 

ExhiUto  to  Subput  J 

Appendix  A— Form  FmHA  1980-75. 

"Conditional  Commitment  for  Guarantee 
(Agricultural  Resource  Conservation 
Demonstration  Program.)" 

Appendix  B-^orm  FmHA  1960-76.  "Lender's 
Agreement  (Agricultural  Resource 
Conservation  Demonstration  Program)" 

Appendix  C— Form  FmHA  1980-77.  "Loan 
Note  Guarantee  (Agricultural  Resource 
Conservation  Demonstration  Program)" 

Appendix  D— Form  FmHA  1960-78,  "Interest 
Assistance  Agreement  (Agricultural 
Resource  Conservation  Demonstration 
Program)" 


Subpart  J— Agricultural  Resource 
Conservation  Demonstration  Program 

(1980.901    introduction. 

(a)  This  subpart  contains  the 
regulations  for  Agricultural  Resource 
Conservation  Demonstration  Program 
(ARCDP)  loans  guaranteed  by  the 
Farmers  Home  Administration  (FmHA) 
and  applies  to  lenders,  borrowers,  and 
other  parties  involved  in  making, 
guaranteeing,  servicing,  or  Hquidating 
such  loans.  This  program  is  commonly 
referred  to  as  Farms  for  the  Future. 

(b)  The  purpose  of  the  ARCDP  is  to 
assist  States  in  financing  a  farmland 
protection  effort  to  preserve  our  vital 
farmland  resources  for  future 
generations.  This  purpose  is  achieved 
through  the  guaranteeing  of  prompt 
payments  and  interest  assistance  on 
loans  used  to  purchase  development 
rights  easements  and  other  types  of 
easements  on  farmland,  the  purchase  of 
farmland  in  fee  simple,  and  related 
activities. 

(c)  The  ARCDP  is  administered  by  the 
Administrator  through  a  State  Director 
serving  each  State.  The  State  Director  or 
his/her  designee  is  the  focal  point  for 
the  program  and  the  local  contact 
person  for  processing  and  servicing 
activities. 

$1960.902   Dethtitiona. 

The  following  general  definitions  are 
applicable  to  the  terms  used  in  this 
subpart. 

Appraisal  or  Appraisal  Report.  A 
written  statement  independently  and 
impartially  prepared  by  a  qualified 
appraiser  setting  forth  an  opinion  of 
defmed  value  of  an  adequately 
described  property,  as  of  a  specific  date, 
supported  by  the  presentation  and 
analysis  of  relevant  market  information. 

Conditional  Commitment  for 
Guarantee.  Form  FmHA  1980-75. 
"Conditional  Commitment  for 
Guarantee  (Agricultural  Resource 
Conservation  Demonstration  Program)." 
FmHA's  notification  to  the  lender  that 
the  material  submitted  is  approved 
subject  to  the  completion  of  all 
conditions  and  requirements  set  forth  in 
the  Conditional  Commitment  for 
Guarantee. 

Development  rights.  The  rights  of  the 
fee  simple  owner  of  farmland  to 
develop,  construct  on,  or  otherwise 
improve  agricultural  land  for  uses  that 
result  in  rendering  such  land  no  longer 
farmland.  For  purposes  of  this  subpart 
mineral  rights  are  considered 
development  rights  if  their  development 
would  render  the  agriculture  land  no 
longer  farmland. 


48118  F  lAtrai  Regirter  /  Vol.  56^  No.  185  /  Tuesday.  September  24.  1991  /  Proposed  Rotes 


IMI 


Easement  Tk  i  vehicle  by  which 
development  riyits  or  o<her  rights  arc   - 
passed  from  the  fee  simple  owner  of 
farmland  to  the  borrower. 

Easement proDerty.  The  real  estate 
described  in  the  casement 

Farm/and  Laid  which  is  used,  or  fs 
suitable  for  use.jin  the  production  of 
livestock  or  cro^s  to  include  prime  and 
unique  farmland  and  additional 
farmland  of  Statewide  and  local 
importance  as  defined  m  appendix  A  to 
subpart  G  of  part  1940  of  this  chapter. 

Guaranteed  loan.  A  loan  made  and 
serviced  by  a  lender  for  which  FmHA 
has  entered  into  a  Lender's  Agreement 
and  issued  a  Loan  Note  Guarantee. 

Lender.  The  organization  making  and 
servicing  the  loan  which  is  guaranteed 
uoder  the  provisions  of  this  subpart 

Lender's  AgrelemenL  Form  FmHA 
1980-78,  "Lender's  Agreement 
(Agricaitural  Repource  Conservaticm 
Demonstration  Frogram)."  The  signed 
agreement  between  FmHA  and  the 
lender  setting  forth  the  lender's 
responsibilities  when  the  Loan  Note 
Guarantee  is  isa  ued. 

Loan  classific  ation  system.  The 
process  by  whkn  loans  are  examined 
and  categorized  by  degree  of  potential 
for  loss  ia  the  event  of  default 

Loan  Note  Ciiprantee.  Form  FmHA 
1980-77,  "Loan  Kote  Guarantee 
(Agricultural  Rasource  Conservation 
Demonstration  Program)."  The  signed 
commitment  to  the  lender  issued  by 
FmHA  setting  ftirth  the  terms  and 
conditions  of  th^  guarantee. 

Market  Valu4-  The  most  probable 
price  which  a  p^perty  should  bring  in  a 
competitive  and  open  market  under  all 
conditions  requisite  to  a  fair  sale.  The 
market  value  oflan  easement  is  the 
difference  in  the  value  of  a  property 
with  the  easement  and  its  value  without 
it.  (If  a  non-profit  organization  has 
acquired  an  easjement  and  wishes  to  sell 
it  to  the  borrower,  the  borrower  may 
elect  to  reimbuise  the  non-profit 
organization  foe  the  purchase  price  and 
actual,  reasonable,  and  customary 
expenses  incidantal  to  the  easement's 
purchase  by  thq  non-profit 
organization.) 

Problem  loan  A  loan  which  is  not 
performing  acct  rding  to  its  original 
terms  and  conditions  or  which  is  not 
expected  to  per  brm  according  to  those 
terms  and  cond  tions  in  the  future. 

Proposed  Boi  rower.  The  entity 
requesting  the  I  }an  to  be  guaranteed 
under  provisior  s  of  this  subpart. 

Protective  ad  vonce.  An  advance  made 
by  the  lender  fcr  the  purpose  of 
preserving  and  protecting  the  collateral 
where  the  debti  ir  has  failed  ta  and  wiU 
not  or  cannot  ■  teet  obligations  to 
protect  or  prese  rve  collateral 


Ordinarily,  protective  advances  are 
made  when  liquidation  is  contemplated 
or  in  progress.  A  protective  sdvance  will 
become  an  indebtedness  of  the 
borrower. 

Setter.  The  fee  simple  owner  of 
farmland  who  sells  development  rights 
and  other  rights  to  the  borrower  for 
monetary  compensation  under 
provisions  of  this  subpart. 

State.  Any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Virgin  Islands  of  the  United  States. 

State  trust  fund.  A  trust  fund  or 
account  established  by  a  borrower  into 
which  guaranteed  loan  funds  and  State 
matching  funds  are  deposited  and 
disbursed  for  farmland  preservation. 

§§  198a903-19M.908    [RmwvwI) 

S  1980.910    ENgibte  loan  porpeses. 

Guaranteed  loan  funds  may  be  used 
for  the  following  purposes  when  in 
accordance  with  the  State  Farmland 
Preservation  Plan  prepared  by  the 
bonxiwer  and  approved  by  FmHA.  (See 
S  1980.918  of  this  subpart) 

(a)  The  purchase  of  development 
rights  easements,  conservation 
easements,  other  types  of  easements, 
and  farmland  in  fee  snnple.  The 
borrower  will  pay  no  more  than  the 
market  value  of  the  easement  or  real 
estate  as  defined  in  §  1980.902  of  this 
subpart. 

(b)  Reasonable  and  customary  real 
estate  appraisal  fees,  survey  fees,  and 
legal  costs  associated  with  purchasing 
and  enforcing  easements  owned  by  the 
borrower. 

(c)  Other  uses  described  by  the 
borrower  in  the  State  Farmland 
Preservation  Plan  that  directly  promote 
a  farmland  protection  effort  to  preserve 
farmland  for  agriculture  purposes. 

9  1980.911    Inellglbie  loan  purposes. 

Loan  funds  will  not  be  used  to  pay 
administrative  costs  of  the  borrower 
such  as  salaries,  office  equipment  and 
supplies,  or  office  lease  payments. 

$1980.912    [Reserved] 

§1980.913    Transaction*  wWetiwUI  not  be 
guaranteed. 

(a)  FmHA  will  not  guarantee  any  loan 
on  which  the  interest  is  excludable  from 
income  under  section  103  of  the  Internal 
Revenue  Code  of  19S4,  as  amended. 
FmHA  guaranteed  loans  may  not  serve 
as  collateral  for  tax-exempt  issues. 

(b)  A  note  which  provides  for 
payment  of  interest  on  interest  shall  not 
be  guaranteed.  Any  Loan  Note 
Guarantee  attached  to.  or  relating  to,  a 
note  which  provides  for  payment  of 
interest  on  interest  is  void. 


{1080914    AvaNaMNy  Of  credM  from  ether 
sources. 

The  inability  to  obtain  credit  from 
other  sources  is  not  a  requirement  for 
assistance  under  this  subpart 

§§  1980.915-1980.918  [Reserved] 

$1980.917    GMrantMtae. 

Guarantee  fee  rates  are  specified  in 
exhibit  K  of  FmHA  Instruction  440.1 
(available  in  any  FmHA  Office).  The  fee 
will  be  the  applicable  rate  multiplied  by 
the  principal  loan  amount,  paid  aae  lime 
only  at  the  time  the  Loan  Note 
Guarantee  is  issued.  The  fee  will  be  paid 
to  FmHA  by  the  lender  and  is 
nonrefundable.  The  fee  may  be  passed 
on  to  the  borrower. 

$1980.918    Stat*  Farmland  Preservation 


Each  proposed  borrower  for  each 
proposed  loan  must  prepare  a  State 
Farmland  Preservation  Plan  (Plan)  that 
describes  in  detail  the  intended  uses  of 
the  guaranteed  loan  funds  and  State 
matching  funds,  as  well  as  the  policies 
and  procedures  the  proposed  borrower 
intends  to  use  in  hnplementing  the 
pro^^m.  After  reviewing  the  plan  for 
compliance  with  the  regulations,  the 
State  Director  will  ensure  that  needed 
changes  are  made  and  concur  in  the 
Plan.  The  Plan  will  be  referenced  in  the 
Conditional  Commitment  for  Guarantee. 

(a)  The  plan  must  describe  how  the 
proposed  borrower  will  insure  that 
properties  selected  will  have  the 
following  characteristics  to  contribute 
most  to  the  preservation  of  the 
agriculture  potential  of  the  area.  The 
borrower  should  attempt  to  select 
properties  that: 

(1)  Contain  the  largest  tracts  of 
famdand  available  or,  are  contiguous  to 
other  easement  properties  or  fee  simple 
pro{>erties  owned  by  the  borrower; 

(2)  Have  significant  urban  pressure; 
and 

(3)  Contain  the  highest  percentage  of 
available  important  farmland  as 
determined  by  the  USDA  Soil 
Conservation  Service. 

(b)  The  Plan  must  describe  in  detail 
the  restrictions  to  be  imposed  by  the 
easements.  No  proposed  activity  should 
result  in  a  material  decrease  in  the 
acreage  or  productivity  of  arable  land.  If 
development  rights  easements  are 
purchased,  they: 

(1)  Must  prohibit  the  subdivision  of 
the  property  and  severely  limit  the 
number  of  dwellings  or  other  structures 
that  can  be  built  on  the  property; 

(2)  May  require  the  notification  of  the 
borrower  pri«r  to  the  sale  ol  land  on 
which  the  borrower  owns  development 
rights: 
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(3)  May  prohibit  the  dumping  of  trash, 
rubbish,  or  other  atMlerial  on  the 
easement  property; 

(4)  May  restrict  the  use  of  signs, 
billboards,  or  other  outdoor  advertising 
structures; 

(5]  Must  address  restrictions  on  the 
development  of  mineral  rights; 

(6)  May  require  the  notification  and 
approval  of  the  borrower  prior  to 
construction,  replacement,  or  substantial 
addition  to  any  residence  or  farm 
building,  in  an  effort  to  restrict  the 
formation  of  "country  estates;"  and 

(7)  May  impose  additional  similar 
restrictions  or  requirements. 

(c)  In  accordance  with  exhibit  M  of 
subpart  G  of  part  1940  of  this  chapter, 
when  the  easement  property  contains 
highly  erodible  land  as  identified  by  the 
Soil  Conservation  Service  (SCS),  a 
conservation  plan  of  the  easement 
property  must  be  completed  by  die  SCS. 
followed  by  the  farm  operator,  and 
enforced  by  the  borrower.  Sellers  of 
easements  should  be  advised  that  they 
are  considered  to  be  recipients  of 
Federal  Assistance,  and  as  such,  they 
are  required  to  comply  with  the 
conservation  plan  and  other 
environmental  requirements.  If  they  do 
not,  they  may  be  determined  ineligible 
for  other  benefits  offered  by  the  U.S. 
Department  of  Agriculture. 

(d)  A  preliminary  hazardous  waste 
site  survey  must  be  performed  by  a 
qualified  firm  or  individual  for  each 
property  being  considered. 

(e)  It  is  intended  that  all  easements 
will  be  perpetual.  However,  the  Plan 
must  describe  the  conditions  when  the 
trade  or  sale  and  release  of  an  easement 
will  be  considered.  All  sale  proceeds 
must  be  returned  to  the  State  trust  fund 
to  be  subsequently  used  for  purposes 
consistent  with  the  Plan. 

(f)  The  Plan  must  include  the  method 
of  advising  potential  sellers  of  the  rights 
they  would  be  selling  and  other 
restrictions  that  would  be  imposed.  A 
copy  of  the  proposed  agreement  or  other 
proposed  form  of  notification  must  be 
included. 

(g)  The  Plan  must  include  the 
procedures  for  processing  applications 
from  prospective  sellers  of  easements  of 
farmland. 

(h)  The  deed  of  easement  will 
thoroughly  describe  the  restrictions  and 
other  requirements  being  imposed.  A 
copy  of  the  proposed  deed  of  easement 
must  be  included  as  part  of  the  State's 
plan. 

(i)  The  restrictions  and  other 
requirements  imposed  by  the  easements 
must  be  monitored  and  enforced,  llie 
plan  must  describe  how  this  will  be 
accomplished  including  the  penalties 


that  will  be  imposed  on  violators  of 
provisions  of  the  easements. 

(j)  The  easement  must  give  the 
borrower  and  other  appropriate  parties 
the  right  to  enter  the  easement  property 
for  inspections  and  enforcement  of  the 
easement  provisions. 

(k)  All  appropriate  documents  must 
include  nondiscrimination  language. 
(See  S  1980.943  of  this  subpart.) 

(I)  The  easement  may  state  that  the 
easeoient  is  not  intended  to  grant  public 
access  or  use  of  the  property. 

§  198a919    Eligible  borrower. 

A  State  or  ^n  entity  created  by  a  Stale 
that: 

(a]  Operates  or  administers  a  land 
preservation  fund  that  invests  funds  in 
the  protection  or  preservation  of 
farmland  for  agricultural  purposes  on  or 
before  August  1, 1991;  and 

(b)  Works  in  conjunction  with  the 
State,  municipalities,  counties,  districts, 
or  other  political  subdivisions  of  a  State; 
private  nonprofit  corporations  or  public 
organizations  in  the  preservation  of 
farmland  for  agricultural  purposes. 

SIMCSaO    Ugirf  Mithoflty. 

The  proposed  borrower  must  have  or 
will  obtain  the  legal  authority  necessary 
to: 

(a)  Obtain,  pledge  security  for,  and 
repay  the  proposed  loan; 

(b)  Acquire  development  rights 
easements,  other  types  of  easements, 
and  land  hi  fee  simple  if  part  of  the 
State  Farmland  Preservation  nan,  and 
to  enforce  the  restrictions  and  other 
conditions  imposed  by  easements  in 
perpetuity. 

(c)  Perform  all  other  activities 
described  in  the  State  Farmland 
Preservation  Plan. 

{1960.921    State  matcMng  funds 
requirements. 

Each  State  and/or  borrower  must 
contribute  an  amount  equal  to  at  least 
half  the  amount  of  the  loan  guaranteed 
by  FmHA.  Such  funds  must  be  in  the 
form  of  cash  and  available  for  use  at  the 
time  the  loan  is  guaranteed. 

(a)  The  source  of  the  State  matching 
funds  must  not  be  an  obligation  on 
which  the  interest  is  excludable  from 
income  under  section  103  of  the  Internal 
Revenue  Code  of  1954,  as  amended. 

(b)  Funds  expended  by  the  borrower 
and/or  State  prior  to  loan  closing  for 
purposes  consistent  with  this  subpart, 
and  in  the  same  fiscal  year,  may  be 
considered  State  matching  funds. 

(c)  Investment  earnings  of  the  State 
trust  fund  may  be  considered  State 
matching  funds. 


H  198a922-19ta92S    [ 
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§  1980.9M    EXgflMe  lenders. 

Eligible  lenders,  as  defined  in  this 
section,  may  participate  in  loans 
guaranteed  under  this  subpart.  These 
lenders  must  be  subject  to  credit 
examination  and  supervision  by  either 
an  Agency  of  the  United  States  or  a 
State.  Only  those  lenders  identified  in 
this  section  are  eligible  to  make  and 
service  guaranteed  loans  made  under 
this  subpart.  Such  lenders  must  be  in 
good  standing  with  their  licensing 
authority  and  have  met  licensing, 
loanmaking,  loan  servicing,  and  other 
requirements  of  the  State  in  which  the 
collateral  will  be  located.  A  lender  must 
have  the  capability  to  adequately 
service  loans  for  which  a  guarantee  is 
requested.  Eligible  lenders  include: 

(a)  Any  Federal  or  State  chartered 
bank  or  savings  and  loan  essociabon; 

(b)  Any  mortgage  company  that  is  a 
part  of  a  bank  holding  company; 

(c)  A  Bank  of  Cooperatives  or  other 
Farm  Credit  System  Institution  with 
direct  lending  authority  authorized  to 
make  loans  of  the  type  guaranteed  by 
this  subpart; 

(d)  An  insurance  company  regulated 
by  a  State  or  National  insuraitce 
regulatory  agency;  and 

(e)  Other  lenden  that  possess  the 
legal  powfers  necessary  and  incidental  to 
making  and  servicing  guaranteed  loans 
authorized  by  this  regulation  that  meet 
the  requirements  in  this  section.  These 
types  of  lenders  must  be  approved  by 
the  FmHA  Administrator  prior  to  the 
issuance  of  the  Loan  Note  Guarantee. 

$1980.927   Participation  of  ottier  lender*. 
Other  eligible  lenders  may  participate 
in  loans  made  under  this  subpart.  One 
lender  will  be  the  lead  lender  and  will 
be  responsible  for  servicing  and 
liquidating,  if  necessary,  the  entire  loan. 
The  lender  may  use  agents, 
correspondents,  brandies,  financial 
experts,  or  other  institutions  Or  persons 
to  provide  expertise  to  assist  in  carrying 
out  its  responsibilities.  FmHA  will  use 
the  lead  lender  as  the  point  of  contact. 

§§1980.928-1990.932    (Reeerved] 

§1980.933    FuH  falUi  and  credit 

The  Loan  Note  Guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  its 
incontestable  except  for  fraud  or 
misrepresentation  of  which  the  lender 
has  actual  knowledge  at  the  time  it 
becomes  such  lender  or  which  the 
lender  participates  in  or  condones,  and 
the  following: 

(a)  The  Loan  Note  Guarantee  will  not 
be  honored  by  FmHA  to  the  extent  that 
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any  delinquenc](  or  loss  is  occasioned 
by  violation  of  dsury  laws,  negligent 
servicing,  or  failure  to  obtain  the 
required  security,  regardless  of  the  time 
FmHA  acquires  iknowledge  of  the 
foregoing.  Negligent  servicing  is  defined 
as  the  failure  to  perform  those  services 
which  a  reasonably  prudent  lender 
would  perform  in  servicing  its  own 
portfolio  of  loanp  that  are  not 
guaranteed.  The  term  includes  not  only 
the  concept  of  a^failure  to  act.  but  also 
not  acting  in  a  timely  manner  contrary 
to  the  manner  in  which  a  reasonably 
prudent  lender  would  act;  and 

(b)  The  Loan  Note  Guarantee  will  not 
be  honored  by  PmHA  to  the  extent  that 
loan  funds  are  used  for  purposes  other 
than  those  specifically  approved  by 
FmHA  in  the  Cc  nditional  Commitment 
for  Guarantee. 

§1980.934    LoanNmKs. 

Each  State  m^y  receive  no  more  than 
$10  million  in  lokns  guaranteed  under 
this  subpart  penFederal  fiscal  year. 

§1980.935    Inteflst  rates. 

The  interest  rate  will  be  a  fixed  rate 
set  by  FmHA.  Each  loan  will  bear 
interest  at  the  rate  prescribed  in  FmHA 
Instruction  440.1.  Exhibit  B  (available  in 
any  FmHA  Office).  The  interest  rate  will 
be  based  on  the*  taxable  10-year  treasury 
rate  as  published  in  the  Schedule  of 
Certified  Interest  Rates.  The  exhibit  will 
be  adjusted  periodically.  Ail  interest 
rales  will  be  rounded  to  the  nearest  one- 
eighth  of  1  percent. 

§§1980.936-19801939    [Reserved] 

I 

§1980.940    Tenis  Of  loan  repayment 

Principal  and  interest  on  the  loan  will 
be  due  and  payable  as  provided  in  the 
debt  instrument!. 

(a)  All  loans  ^ade  under  this  subpart 
will  mature  ten  years  bom  the  date  of 
the  note.  f 

(b)  Accrued  interest  will  be  due 
annually  on  the:  anniversary  date  of  the 
note.  The  payment  of  principal  will  be 
deferred  until  tl[e  maturity  date  of  the 
note. 


til  tie 


§  1980.941    Intetest  assistance. 

Form  FmHA  1980-78.  "Interest 
Assistance  Agreement  (Agricultural 
Resource  Conservation  Demonstration 
Program)."  will  fully  document  the 
interest  assistance  to  be  provided  by 
FmHA.  The  len  ler  will  advise  FmHA  of 
the  accrued  intiirest  by  completing  Form 
FmHA  1980-24,  "Request  Interest  Rate 
Buydown/Subs  idy  Payment  to 
Guaranteed  Lei  ider."  Such  subsidy  shall 
be  deposited  into  the  trust  fund  and 
shall  be  used  solely  to  pay  interest  on 
the  loan  as  it  tx  K:ome8  due. 


(a)  In  each  of  the  first  5  years.  FmHA 
will  pay  to  the  borrower  an  amount 
equal  to  the  annual  interest  payment 
due  that  year. 

(b)  In  each  of  the  sixth  through  tenth 
year,  FmHA  will  pay  to  the  borrower  a 
portion  of  the  annual  interest  payments 
due  that  year.  This  portion  will  be  the 
greater  of: 

(1)  An  amount  equal  to  3  percentage 
points  of  the  interest  due:  or 

(2)  An  amount  equal  to  the  difference 
between  the  interest  due  as  prescribed 
in  the  debt  instrument  and  that  charged 
by  FmHA  to  its  Limited  Resource 
Operating  Loan  borrowers  (as 
prescribed  in  Exhibit  B  of  FmHA 
Instruction  440.1.  available  in  any 
FmHA  Office). 

§  1980.942    Environmentai  requirements. 

(a)  Environmental  assessment.  FmHA 
is  responsible  for  assuring  that  the 
requirements  of  subpart  G  of  part  1940 
of  this  chapter  are  met.  FmHA  will 
review  the  complete  application  and 
initiate  a  Class  II  environmental 
assessment.  This  assessment  will  focus 
on  the  potential  cumulative  impacts  of 
the  easements,  and  other  practices 
authorized  by  this  subpart  that  can  be 
identified  at  the  time  the  assessment  is 
completed. 

(b)  Highly  erodible  land  wetlands. 
Farmland  owners  who  have  sold 
easements  under  provisions  of  this 
subpart  are  considered  recipients  of 
Federal  assistance,  and  as  such,  must 
comply  with  the  provisions  of  exhibit  M 
of  subpart  G  of  part  1940  of  this  chapter 
concerning  farming  highly  erodible  land 
and  converting  wetlands  to  make 
possible  the  production  of  an  agriculture 
commodity.  Compliance  with  exhibit  M 
by  the  farmland  owners  must  be 
established  prior  to  the  sale  of  the 
easement.  FmHA  and  the  lender  will  be 
required  to  monitor  compliance  and 
enforce  these  provisions. 

(c)  National  Historic  Preservation  Act 
of  1966.  The  borrower  will  provide  a 
written  statement  from  the  State 
Historic  Preservation  Officer  (SHPO)  to 
the  lender  of  any  effect  that  can  be 
identified  at  the  time  the  loan 
application  is  submitted,  that  the 
practices  authorized  by  this  subpart  will 
have  on  any  district,  site,  structure,  or 
object  that  has  been  or  is  eligible  to  be 
included  in  the  National  Register  of 
Historic  places.  (See  subpart  F  of  part 
1901  of  this  chapter.)  The  SHPO  will  be 
afforded  the  opportunity  to  establish  a 
process  with  the  borrower  by  which  the 
SHPO  will  be  able  to  review  individual 
properties  for  National  Register 
purposes  as  properties  are  selected  by 
the  borrower. 


§  1980.943    Equal  opportunity  and 
nondiscrimination  requirements. 

In  accordance  with  the  Equal  Credit 
Opportunity  Act,  title  V  of  Public  Law 
93-495,  with  respect  to  any  aspect  of  a 
credit  transaction,  neither  the  lender  nor 
FmHA  will  discriminate  against  any 
borrower  or  proposed  borrower,  and  the 
borrower  will  not  discriminate  against  a 
proposed  seller  of  rights  or  property  on 
the  basis  of  race,  color,  religion,  national 
origin,  age.  sex.  marital  status,  or 
physical/mental  handicap,  providing  the 
person  can  execute  a  legal  document. 
The  lender  will  comply  with  the 
requirements  of  this  act  as  set  forth  in 
the  Federal  Reserve  Board's  Regulation 
implementing  this  act.  (See  12  CFR  part 
202).  Such  compliance  will  be 
accomplished  prior  to  loan  closing. 

§1980.944    Other  Federal,  State,  and  local 
requirements. 

(a)  In  addition  to  the  specific 
requirements  of  this  subpart,  proposals 
will  be  coordinated  with  all  appropriate 
Federal,  State,  and  local  agendes. 

(b)  Effective  with  the  issuance  of  the 
Loan  Note  Guarantee,  borrowers  and 
lenders  are  required  to  comply  with  all 
applicable  Federal.  State,  or  local  laws: 
regulatory  commission  rules: 
ordinances;  and  regulations  which  are 
presently  in  existence  or  may  be  later 
adopted,  including,  but  not  limited  to, 
those  governing  the  following: 

(1)  Borrowing  money,  pledging 
security,  and  raising  revenues  for  loan 
repayment; 

(2)  Land  use  zoning;  and 

(3)  Protection  of  the  environment. 

§§1980.945-1980.947    [Reserved] 

§1980.948    Economic  feasibility 
requirements. 

All  loans  made  under  the  provisions 
of  this  subpart  must  be  based  on  taxes, 
assessments,  or  other  satisfactory 
sources  of  revenue  in  an  amount 
sufficient  to  provide  for  operating 
expenses  and  debt  repayment. 

§1980.949    [Reserved] 

§  1980.950    Security  requirements. 

(a)  The  lender  is  responsible  for 
seeing  that  proper  and  adequate  security 
is  obtained  and  maintained  in  existence 
and  of  record  to  protect  the  interests  of 
the  lender  and  FmHA. 

(b)  Security  must  be  of  such  a  nature 
that  repayment  of  the  loan  is  reasonably 
assured.  The  security  may  include,  but  is 
not  limited  to,  general  obligation  bonds, 
pledge  of  taxes  or  assessments,  real 
estate,  and  cash  and  other  accounts. 
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(c)  Easements  and  agriculture  land 
purchased  with  loan  funds  may  not  be 
pledged  as  security. 

$1980^1    AppraiMi  rtports. 

Appraisal  reports  prepared  in 
accordance  with  industry  standards  and 
the  Fee  Appraisers  Foundation  by 
independent  third  party  fee  appraisers 
will  be  required  for  all  real  estate 
related  transactions. 

(a)  The  State  Director  may  modify  this 
requirement  by  permitting  the  appraisal 
to  be  made  by  a  qualified  appraiser  on 
the  lender's  or  borrower's  staff,  as 
appropriate,  with  experience  appraising 
the  type  of  property  involved  when: 

(1)  The  value  of  an  easement  or  tract 
of  farmland  to  be  purchased  with  loan 
funds  is  $25a000  or  less;  or 

(2)  Real  estate  is  offered  for  security 
and  its  value  is  $1  million  or  less. 

(b)  The  lender  will  be  responsible  for 
assuring  that  appropriate  appraisals  are 
made  and  the  fees  are  reasonable. 

(c)  The  lender  will  require  the 
borrower  to  forward  copies  of  all 
appraisals  to  the  lender.  All  appraisals 
will  become  a  permanent  part  of  the 
lender's  Hie. 

§19M.9S2   FtM  and  Charges  by  ttM 


(a)  Routine  charges  and  fees.  The 
lender  may  establish  the  charges  and 
fees  for  the  loan  provided  they  are  the 
same  as  those  charged  other  applicants 
for  similar  types  of  transactions. 
"Similar  types  of  transactions"  include 
similar  non-guaranteed  loans. 

i^)  Late  payment  charges.  l&iB 
payment  charges  will  not  be  covered  by 
the  guarantee  and  will  not  be  added  to 
the  principal  and  interest  due.  Late 
payment  charges  may  be  assessed  only 
if: 

(1)  They  are  routinely  made  by  the 
lender  in  all  types  of  loan  transactions; 

(2)  The  payment  in  cash,  check, 
money  order,  wire  transfer,  or  similar 
medium  has  not  been  received  by  the 
lender  at  its  main  ofHce.  branch  office, 
or  other  designated  place  of  payment; 
and 

(3)  The  lender  agrees  with  the 
borrower  in  writing  that  late  payment 
charges  wiH  not  be  increased  while  the 
Loan  ^Jote  Guarantee  is  in  effect. 

K  19M.9S3-19M.955    [Rsswved] 

§19M.9S6    PraappNcatkM)  proe«ssln0. 

The  State  Office  will  assist  proposed 
borrowers,  as  needed,  in  completing 
Standard  Form  (SF)  424.1, 
"Preapplication  for  Federal  Assistance" 
and  in  filing  written  notice  of  intent  and 
request  for  priority  recommendation 
with  the  approprite  clearinghouse. 


(a)  Contents  of  preapph'cation 
package: 

(1)  Copy  of  as-424.1. "Preapplication 
for  Federal  Assistance"; 

(2)  Supporting  documentation 
necessary  to  make  an  eligibility 
determination,  including  at  a  minimum: 

(i)  Copies  of  the  proposed  borrower's 
last  five  year's  finahdal  statements  or 
audits,  when  available; 

(ii)  Copies  of  the  proposed  borrower's 
oijanizational  documents; 

(iii)  Evidence  that  a  farmland 
preservation  program  was  being 
operated  or  administered  on  August  1. 
1991: 

(iv)  Any  credit  reports  on  the 
proposed  borrower  obtained  by  the 
lender  or  FmHA: 

(v)  State  Historic  Preservation  Officer 
Comments;  and 

(vi)  Copy  of  a  certification  from  the 
proposed  borrower  certifying  whether  it 
is  in  default  or  delinquent  on  Federal 
debt. 

(3)  Eligibility  determination  and 
recommendations. 

(b)  Delinquency  on  Federal  debt 
(1]  If  the  proposed  borrower  is  in 

default  or  delinquent  on  Federal  debt, 
the  application  for  guarantee  will  be 
rejected  and  the  proposed  borrower  will 
be  notified  in  accordance  with 
S  1980.990  of  this  subpart  and  S  1900.55 
of  subpart  B  of  part  1900  of  this  chapter. 

(2)  If  the  delinquency  or  default  has 
been  resolved,  it  must  be  verified  by  the 
Federal  Agency  owed  the  debt  If  the 
delinquency  has  not  been  resolved,  the 
Administrator  of  FmHA,  or  designee, 
may  waive  the  nondelinquent 
requirement  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

(c)  Request  for  complete  application. 
If  preapplication  information  indicates 
the  proposal  is  ineligible,  does  not  have 
sufficient  priority  or^arantee  authority, 
or  funds  are  not  available,  FmHA  will 
inform  the  lender  and  proposed 
borrower  in  writing  in  accordance  with 

S  1980.990  of  this  subpart  and  S  1900.55 
of  subpart  B  of  part  1900  of  this  chapter. 
If  it  appears  the  proposal  is  eligible,  has 
sufficient  priority,  is  economically 
feasible,  and  funds  and  loan  guarantee 
authority  are  available.  FmHA  will 
inform  the  lender  and  proposed 
borrower  in  writing  and  request  that 
they  complete  the  application.  The 
lender  must  be  informed  that  an 
environmental  review  has  not  been 
conducted  and  no  major  commitment 
should  be  made  that  could  affect  the 
consideration  of  alternatives. 


919M.957    Awicatloni 

(a)  Application  conference.  When  a 
lender  is  notified  to  proceed  with  an 


application,  the  State  Director  will 
arrange  for  a  conference  with  Ae  lender 
and  proposed  borrower  to  provide 
copies  of  appropriate  appendices  and 
forms  and  furnish  guidance  necessary 
for  orderly  application  processing. 
FmHA  will  confirm  decisions  made  at 
this  conference  by  letter  to  the  lender 
and  proposed  borrower.  The  State 
Director  will  arrange  for  additional 
conferences  as  needed. 

(b)  Contents  of  application  package. — 
(1)  Form  FmHA  1980-74,  "Application 
for  Loan  and  Guarantee  (Agricultural 
Resource  Conservation  Program)." 

(2)  Proposed  loan  agreement 
containing  at  least  the  following: 

(i)  Proposed  security; 

(ii)  Proposed  borrower's  financial 
projections  including  the  plan  for  loan 
repayment; 

(iii)  Requirements  for  accounting  and 
recordkeeping  and  periodic  financial 
reporting. 

(3)  State  Farmland  Preservation  Plan 
(see  S  1980.918  of  this  subpart). 

(4)  Appraisal  reports  (as  appropriate). 

(5)  Evidence  that  the  required  State 
matching  funds  will  be  available  when 
needed. 

(6)  Complete  environmental 
assessment  including  supporting 
documentation. 

(7)  Form  FmHA  1910-11,  "Applicant 
Certification  Federal  Collection  Policies 
for  Consumer  or  Commercial  Debts." 

(8)  Copies  of  any  necessary 
certifications  and  recommendations  of 
appropriate  regulatory  or  other  agencies 
having  jurisdiction. 

(9)  SHPO/borrower  agreement  for 
review  of  individual  properties  for 
National  Register  purposes,  if 
applicable. 

(10)  Any  additional  information  as 
may  be  required  by  the  State  Director. 

(c)  Review  of  decision.  (1)  FmHA  will 
complete  Form  FmHA  1942-43,  "Project 
Summary  Community  Facilities  (Other 
Than  Utility-type  Projects)."  A 
determination  will  be  made  as  to 
whether  the  proposed  boirower  is 
eligible,  the  proposed  loan  is  for  eligible 
purposes,  there  is  reasonable  assurance 
of  repayment  ability,  semrity  is 
sufficient,  the  proposed  loan  complies 
with  all  applicable  statutes  and 
regulations,  and  adequate  funds  are 
available.  If  FmHA  decides  to 
conditionally  commit  to  guaranteeing 
the  loan,  it  will  provide  the  lender  and 
proposed  borrower  leith  the  Conditional 
Commitment  for  Guarantee,  listing  all 
conditions  for  the  guarantee  and  a  full 
description  of  the  approved  uses  of 
guaranteed  loan  funds  as  described  in  ' 
the  State  Farmland  Preservation  Plan. 
This  may  be  by  reference  to  the  Plan. 
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(2)  If  at  any  tim^  prior  to  issuance  of 
the  Conditional  Cbmmitment  for 
Guarantee.  FmHA  decides  that 
favorable  action  tjtrill  not  be  taken,  the 
State  Director  will  notify  the  lender  in 
writing  of  the  reasons  why  the  request 
was  not  favorably  considered.  The 
notification  will  state  that  a  review  of 
this  decision  by  FmHA  may  be 
requested  by  the  lender  under  S  1980.990 
of  this  subpart  and  subpart  B  of  part 
1900  of  this  chapter.  The  Federal  Agency 
that  administers  Oompliance  with  this 
law  is  the  Federal  Trade  Commission. 
Equal  Credit  Opportunity.  Washington. 
DC  20580.  I 

(3)  All  loan  guarantee  applications 
must  be  approveq  or  disapproved,  and 
the  lender  notified  in  writing,  within  60 
days  of  receipt  of  a  completed 
application. 

(i)  If  an  applica  ion  is  not  complete. 
FmHA  will  proviqe  the  lender  with  a 
written  listing  of  me  items  missing, 
within  20  days  of  receipt  of  the 
application. 

(ii)  When  a  dec  sion  to  disapprove  an 
application  is  rev  irsed  or  revised  by  an 
appeal.  FmHA  will  notify  the  lender  or 
the  action  within  15  days  after  the 
reversal/revision  decision  is  made. 

(4)  The  State  Director  will  send  copies 
of  the  following  documents  to  the 
National  Office  Qommunity  Facilities 
Division  within  3^  days  after  the 
Conditional  Comviitment  for  Guarantee 
has  been  acceptei 

(i)  Project  Si 
1942-43; 

(ii)  Executed 
Form  FmHA  1 

(iii)  Executed 
Commitment  for 


lary,  Form  FmHA 


der's  Agreement. 
76; 

nditional 
uarantee  (with 
attachments)  accepted  by  the  lender  and 
proposed  borrower.  Form  FmHA  1980- 
75; 

(iv)  Proposed  l(^an  agreement  between 
the  lender  and  proposed  borrower; 

(v)  Application!  for  Loan  and 
Guarantee.  Form  FmHA  1980-74;  and 
(vi)  Lender  Certification  required  by 
§  1980.966(a)  of  tkis  subpart,  if  the  Loan 
Note  Guarantee  has  been  issued.  If  it 
has  not  been  issmed,  provide  a  proposed 
date  for  its  issuance  in  the  cover 
memorandum. 

§1980.958    Cat*  Ind  Idantification 
numbers.  { 

(a)  Case  Number.  The  case  number 
will  be  the  proposed  borrower's  Internal 
Revenue  Service  fTaxpayer 
Identification  [Tix  ID)  Number, 
preceded  by  the  ^tate  and  county  code 
numbers.  FmHA  will  provide  the  lender 
with  these  numbers.  Only  one  case 
number  will  be  assigned  to  each 
borrower  regardUess  of  the  number  of 


loans  it  has.  unless  an  exception  is 
granted  by  the  National  Office. 

(b)  Temporary  ID  numbers.  When  a 
proposed  borrower  has  not  received  a 
Tax  ID  Number.  FmHA  will  assign  a 
temporary  ID  number.  See  the  Forms 
Manual  Insert  (FMl)  for  Form  FmHA 
1940-3,  "Request  for  Obligation  of  Funds 
(Guaranteed  Loans),  "  for  specific 
instructions.  Any  temporary  ID  number 
assigned  by  FmHA  must  be  replaced 
with  the  Tax  ID  Number  prior  to  issuing 
the  Loan  Note  Guarantee,  unless  prior 
approval  of  the  National  OfHce  is 
received. 

(c)  ID  number  of  lender.  The  lender's 
Tax  ID  Number  will  be  used  as  its  ID 
number  in  correspondence  and  FmHA 
forms  relating  to  the  guarantee. 

§  1980.959    Loan  approval,  tosulng  ttte 
Conditional  Commttmant  for  Guarantee, 
and  obligating  funds. 

(a)  The  State  Director's  loan  approval 
authority  (including  the  conditions  cited 
in  Exhibit  B  of  FmHA  Instruction  1901- 
A.  available  in  any  FmHA  Office)  is  the 
same  as  for  Guaranteed  Domestic  Water 
Loans. 

(b)  The  State  Director  will  prepare  an 
original  and  two  copies  of  Form  FmHA 
1940-3  for  each  loan  to  be  obligated.  The 
State  Director  will  sign  the  original  and 
one  copy  and  conform  the  second  copy. 
The  form  will  not  be  mailed  to  the 
Finance  Office.  FmHA  will  prepare  and 
execute  Form  FmHA  1980-75.  and  notify 
the  lender  of  the  approval  by  forwarding 
signed  copies  of  Form  FmHA  1940-3  and 
the  Conditional  Commitment  for 
Guarantee  to  the  lender  on  the 
obligation  date,  unless  the 
Administrator  has  given  the  Finance 
Office  prior  authorization  to  obligate 
before  the  6-day  reservation  period,  and 
directs  the  State  Director  to  forward 
Form  FmHA  1940-3  to  the  lender  prior  to 
issuing  of  the  Conditional  Commitment 
for  Guarantee.  The  State  Director  will 
record  the  actual  date  of  lender 
notification  on  the  original  Form  FmHA 
1940-3  and  retain  the  original  and 
remaining  conformed  copy.  The  State 
Office  terminal  will  be  used  to  request 
the  reservation/obligation  of  funds. 
When  the  State  OfHce  terminal  is 
inoperative  and  will  be  for  a  significant 
period  of  time  or  during  emergency 
situations,  the  State  Office  will  request 
the  Finance  Office  to  reserve/obligate 
the  funds.  Any  specific  security, 
processing,  or  reporting  requirements 
will  be  addresses  at  the  time  of  the 
telephone  call. 

§§1980.960-1980.962    (RaaervedJ 

§1980.963    Funding  appHcatkMia. 

In  order  to  ensure  the  equitable 
distribution  of  funds  available  for  loan 


guarantees  under  this  subpart,  the 
National  Office  will  retain  the  entire 
appropriation  in  the  National  Office.  All 
complete  applications  received  from 
eligible  borrowers  by  July  1  of  each 
fiscal  year  will  be  evaluated  and  funded 
subject  to  the  availability  of  funds. 

91980.964    Projacts  Requiring  National 
Off  Ice  review. 

The  following  will  be  submitted  to  the 
National  OfHce  when  the  loan  guarantee 
exceeds  the  State  Director's  approval 
authority: 

(a)  Transmittal  memorandum 
including: 

(1)  State  Director's  recommendation: 

(2)  Date  of  expected  obligation;  and 

(3)  Any  unusual  circumstances: 

(b)  Preapplication  package: 

(c)  Items  1  through  6  and  10  of  the 
application  package:  and 

(d)  Project  Summary  (Form  FmHA 
1942-45). 

§  1980.965    Review  of  requiremento  of  the 
Conditional  Commitment  for  Guarantee. 

(a)  Immediately  after  reviewing  the 
conditions  and  requirements  in  the 
Conditional  Commitment  for  Guarantee, 
the  lender  and  proposed  borrower 
should  complete  and  sign  the 
"Acceptance  of  Conditions"  section  of 
the  form  and  return  a  copy  to  FmHA.  If 
certain  conditions  cannot  be  met.  the 
lender  and  proposed  borrower  may 
propose  alternate  conditions  to  FmHA. 

(b)  If  the  lender  subsequently  decides 
that  it  no  longer  wants  a  guarantee,  the 
lender  will  immediately  advise  FmHA. 

S  1980.966    Conditions  precedent  to 
issuing  tlw  Loan  Note  Guarantee 

(a)  Lender  certification.  The  lender 
must  certify  that: 

(1)  No  major  changes  have  been  made 
in  the  lender's  loan  conditions  and 
requirements  since  the  issuance  of  the 
Conditional  Commitment  for  Guarantee, 
except  those  approved  in  the  interim  by 
FmHA  in  writing; 

(2)  Truth  in  lending  requirements,  if 
applicable,  have  been  met; 

(3)  All  equal  employment  opportunity 
and  nondiscrimination  requirements 
have  been  or  will  be  met  at  the 
appropriate  time. 

(4)  The  loan  has  been  properly  closed, 
and  the  required  security  instruments 
have  been  obtained; 

(5)  The  borrower  has  marketable  title 
to  the  collateral,  subject  only  to  the 
instrument  securing  the  guaranteed  loan 
and  other  exceptions  approved  in 
writing  by  FmHA; 

(6)  Lien  priorities  are  consistent  with 
requirements  of  the  Conditional 
Commitment  for  Guarantee; 
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(7)  All  other  requirements  of  the 
Conditional  Commitment  for  Guarantee 
have  been  met; 

(8)  If  any  advances  have  occurred, 
they  were  made  for  purposes  consistent 
with  the  Conditional  Commitment  for 
Guarantee  and  as  specified  in  the  Form 
FmHA  1980-74.  "Application  for  Loan 
and  Guarantee."  A  copy  of  a  detailed 
loan  settlement  statement  of  the  lender 
will  be  attached  to  support  this 
certification;  and 

(9)  There  has  been  no  adverse 
change(s)  in  the  proposed  borrower's 
financial  condition  nor  any  other 
adverse  change  in  the  proposed 
borrower  during. the  period  of  time  from 
FmHA's  issuance  of  the  Conditional 
Commitment  for  Guarantee  to  issuance 
of  the  Loan  Note  Guarantee.  The 
lender's  certification  must  address  all 
adverse  changes  of  the  proposed 
borrower  and  its  guarantors  not  more 
than  60  days  old  at  time  of  certification. 

(b)  Execution  of  Lender's  Agreement. 
The  lender  has  executed  and  delivered 
the  Lender's  Agreement,  Form  FmHA 
1980-76.  to  FmHA. 

(c)  Changes  in  Conditional 
Commitment  for  Guarantee.  Once  the 
Conditional  Commitment  for  Guarantee 
is  issued  and  accepted  by  the  lender  and 
proposed  borrower,  only  minor  changes 
will  be  considered  unless  otherwise 
provided  for  in  this  subpart. 

(d)  Preguarantee  review.  Conincident 
with,  or  immediately  after,  loan  closing 
the  lender  will  contact  FmHA  and 
provide  those  documents  and 
certifications  required  in  §  1980.966(a)  of 
this  subpart.  For  any  loans  involving 
bonds,  the  opinion  of  a  recognized  bond 
counsel  will  be  reviewed  to  determine 
the  adequacy  of  the  bonds  issued  or  to 
be  issued.  Only  when  the  State  Director 
is  satisfied  that  all  conditions  for  the 
guarantee  have  been  met  will  the  Loan 
Note  Guarantee  be  executed. 

(e)  Title  for  land,  rights-of-way,  and 
easements.  When  real  estate  is  offered 
for  security  and  when  applicable,  the 
lender  must  certify  that  the  borrower 
has  obtained: 

(1)  A  legal  opinion  that  ensures  that 
the  borrower  has  obtained  valid, 
continuous,  and  adequate  rights-of-way 
and  easements;  and 

(2)  A  title  opinion  by  the  borrower's 
attorney  showing  ownership  of  the  land 
and  all  mortgages  or  other  lien  defects, 
restrictions,  or  encumbrances,  if  any.  It 
is  the  lender's  responsibility  to  obtain 
and  record  any  releases,  consents,  or 
subordinations,  etc.,  as  may  be 
necessary.  All  title  opinions  will  be 
come  a  part  of  the  file. 

(f)  Review  by  OGC.  The  State  Director 
will  forward  the  loan  docket  to  the 
Office  of  the  General  Counsel  (OGC)  for 


review  prior  to  issuing  the  Loan  Note 
Guarantee,  but  after  the  Conditional 
Commitment  for  Guarantee  has  been 
issued  and  after  the  lender's  proposed 
closing  documents  with  lender's  legal 
counsel's  opinion  have  been  received  by 
FmHA.  The  State  Director  will  include 
with  the  docket  a  letter  identifying  any 
items,  documents,  or  problems  that  may 
have  a  significant  impact  on  the  loan  or 
guarantee  or  may  be  contrary  to  the 
regulations  and  need  to  be  specifically 
addressed.  Copies  of  the  following 
documents  should  be  submitted  to  OGC 
for  review: 

(1)  National  Office  letter  concurring  in 
the  loan  guarantee  (if  applicable); 

(2)  Form  FmHA  1980-85,  "Conditional 
Commitment  for  Guarantee,"  including 
any  amendments; 

(3)  Loan  agreement; 

(4)  Proposed  promissory  notes  and/or 
bond  transcripts; 

(5)  Proposed  security  instruments; 

(6)  Proposed  Form  FmHA  1980-76. 
"Lender's  Agreement": 

(7)  Proposed  lender  certifications  as 
required  by  1 1980.966(a)  of  this  subpart; 
and 

(8)  Opinion  of  lender's  counsel  in  form 
prescribed  by  OGC. 

(g)  OGC  advice.  OGC  will  review  the 
docket  and  furnish  advice  to  FmHA  on 
whether  it  should  issue  the  Loan  Note 
Guarantee  once  the  loan  is  closed.  Such 
advice  is  for  the  benefit  of  FmHA  only 
and  does  not  relieve  the  lender  of  any  of 
its  responsibilities  under  FmHA 
regulations.  Any  deficiencies  noted  by 
OGC  will  be  corrected  prior  to  issuing 
the  Loan  Note  Guarantee. 

(h)  Loan  closing.  The  lender  will 
notify  FmHA  when  the  date  for  loan 
closing  has  been  established. 

(i)  Substitution  of  borrower.  FmHA 
will  not  issue  a  Loan  Note  Guarantee  to 
a  lender  who  is  in  receipt  of  a 
Conditional  Commitment  for  Guarantee 
with  an  obligation  in  a  previous  fiscal 
year,  if  the  originally  approved  proposed 
borrower  (including  changes  in  legal 
entity)  is  changed.  All  requests  for 
exceptions  must  be  approved  by  the 
FmHA  National  Office. 

(j)  Inspections.  The  lender  will  notify 
FmHA  of  any  scheduled  field 
inspections.  FmHA  may  attend  such 
field  inspections.  Any  inspections  or 
review  conducted  by  FmHA,  including 
those  with  the  lender,  are  for  the  sole 
benefit  of  FmHA.  FmHA  inspections  do 
not  relieve  any  parties  of  interest  of 
their  responsibilities  to  conduct 
necessary  inspections;  nor  can  these 
parties  rely  on  FmHA's  inspections  in 
any  manner  whatsoever. 


S19M.967    SutMtttutipn  of  tefidtr. 

With  prior  written  concurrence  of  the 
FmHA  Administrator,  the  State  Director 
may  approve  the  substitution  of  a  new 
eligible  lender  in  place  of  a  lender  who 
holds  an  outstanding  Conditional 
Commitment  for  Guarantee  (where  Loan 
Note  Guarantee  has  not  yet  been 
issued),  provided  there  are  no  changes 
in  the  proposed  borrower.  State 
Farmland  Preservation  Plan,  loan 
conditions,  and  loan  agreements.  To 
effect  such  a  substitution,  the  former 
lender  will  provide  FmHA  with  a  letter 
stating  the  reasons  it  no  longer  desires 
to  be  a  lender.  The  substituted  lender 
will  execute  a  new  part  "B"  of  the 
Application  for  Loan  and  Guarantee.  If 
approved  by  FmHA,  the  Administrator 
will  issue  a  letter  of  amendment  to  the 
original  Conditional  Commitment  for 
Guarantee,  reflecting  the  new  lender 
who  will  acknowledge  acceptance  of  the 
letter  or  amendment  in  writing.  The 
State  Director  will  complete  Form 
FmHA  1980-42,  "Notice  of  Substitution 
of  Lender." 

§1980.964    Issuance  Of  Undtr** 
AgrMmsnt,  Loan  Nots  GuarinfM.  and 
Intarast  Assistanca  Agraamant 

(a)  Lender's  Agreement.  If  FmHA 
finds  that  all  requirements  have  been 
met,  the  lender  and  FmHA  will  execute 
Form  FmHA  1980-76.  The  original  will 
be  delivered  to  FmHA  and  a  signed 
duplicate  original  retained  by  the  lender. 
There  will  be  a  Lender's  Agreement 
executed  for  all  loans  guaranteed  by 
FmHA. 

(b)  Loan  Note  Guarantee. 

(1)  Upon  receipt  of  the  executed 
Lender's  Agreement  and  after  all 
requirements  have  been  met,  FmHA  will 
execute  the  Loan  Note  Guarantee,  Form 
FmHAl980-77.  The  original  will  be 
retained  by  the  lender  and  attached  to 
the  original  note.  A  conformed  copy 
with  a  conformed  copy  of  the  note 
attached  will  be  retained  by  FmHA. 

(2)  If  the  lender  has  selected  the  multi- 
note  system  as  provided  in  the  Lender's 
Agreement,  a  Loan  Note  Guarantee  will 
be  prepared  and  attached  to  each  note 
the  borrower  issues.  All  the  notes  will 
be  listed  on  each  Loan  Note  Guarantee. 

(3)  If  the  lender  requests  a  series  of 
new  notes  to  replace  previously  issued 
guaranteed  notes  as  provided  in  the 
Lender's  Agreement,  the  State  Director 
may  reissue  new  Loan  Note  Guarantees 
in  exchange  for  the  original  Loan  Note 
Guarantees. 

(c)  Interest  Assistance  Agreement. 
Form  FmHA  1980-78,  will  be  executed 
concurrently  with  the  Loan  Note 
Guarantee. 
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(d)  FmHA's  refv^tvexecmte  the 
Loan  Note  Guai^aOfae.  If  FflnHA 
detenuaes  ihaX  it  caonet  execute  tbe 
Loan  Note  Guaraolee  because  aU 
requireizieDts  hav«(  oot  been  lael.  it  will 
promptly  inform  tiie  lender  of  tiie 
reasons,  giving  a  r^asoaablc  period 
within  which  to  salti&fy  FroHA 
objecXioos.  If  the  lender  writes  FmHA 
within  the  period  allowed  reque&tiag 
additional  time  to  satisfy  the  ofajectiong 
FmHA  may,  io  wrltio^  grant  any 
additiooal  time  it  coosidera  necessary 
and  reasonable.  Iflthe  lender  is  unable 
to  satisfy  FmHA  obiections.  the  lender 
will  be  informed  of  its  appeal  rights  as 
set  out  in  §  lS8a9^  of  this  subpart  and 
subpart  B  of  part  1900  of  this  ch^ter. 

(e)  Coaceilation  of  obligation.  If  the 
conditions  for  tbe  loan  are  rejected  or 
cannot  be  met  aft^r  completion  of  any 
appeal  FmHA  will  cancel  the  obligation 
using  Form  FmHA  1940-ia 
"Cancellation  of  U3.  Treasury  Check 
and/or  ObUgatiool." 

.  (f)  Payment  of  gfiorantee  fee.  The 
lender  will  prepar^  a  Form  FmHA  1980- 
19.  "Guaranteed  liaan  Closing  Report," 
for  each  loan  to  b*  gvaranteed,  and 
deliver  with  the  M«rr»ntee  fee  to  A« 
FmHA  representative  who  concurrently 
delivers  the  Loan  hiote  Cuaranlee.  The 
State  Office  will  erter  guarantee  fees 
received  on  Form  FmHA  541-2. 
"Schedule  of  Remittaxices."  aad  process 
in  accordance  witp  subpart  B  of  part 
1951  of  this  chapter. 

(g)  FmHA  representatives  authorized 
to  execute  forms.  BtAte  Directors  and.  if 
delegated  by  the  State  Director, 
Community  Progrjims  and  Community 
and  Business  Programs  Chiefs  are 
authorized  to  execute  the  Lender's 
A^eeiient,  Loan  Note  Guarantee,  and 
Interest  Assistanoe  Agreemeat 

§§  1980.969- 198e.9H    [Reserved] 

S  1 980.S72    Cloakif  requlreaMnts  tor 
•asemeats  and  farfilaad  is  to*  alra^. 

To  assist  the  le^er  in  monitoring  the 
use  of  funds,  at  a  Diiaifnum.  the 
borrower  will  sufvut  the  following  to 
the  lender,  as  apf^opriate: 

(a)  A  final  title  ppmion  prepared  by 
an  attorney  certi^ing  the  folbowing 
within  30  days  fo^owing  tbe  closiog.  as 
appropriate: 

(1)  The  easemeJM  is  valid,  perpetual 
and  enforceable:  ' 

(2)  The  owner  of  the  easement  has 
continuous  and  atlequate  rights-of-way 
to  the  easement  droperty  so  that 
restrictions  and  other  requirements  can 
be  monttored; 

(3)  Any  reieasas  and  cooseats  hav* 
been  obtained  fr^aa  beabolden  and 
others  necessary  to  certify  the  title;  and 


(4)  ff  the  owner  of  tbe  eaaemenl  or 
property  is  net  a  State,  in  the  event  of 
dissohitsoB  si  the  owner's  organization 
or  for  other  reason  the  owner  is  usabte 
or  unwilling  to  enforce  the  provisions  of 
the  easeniKrt.  the  eaaefneot  or  profierty 
will  pass  to  the  State  or  other  entity 
selected  by  the  State  thai  is  involved  ui 
the  preservation  of  farmland  for 
agrkailtMral  purposes.  FmHA  must 
concur  in  any  change  of  ownership. 

(b)  A  copy  of  the  settknent 
statement; 

(c)  A  copy  of  the  appraisal  of  the 
property  completed  in  accordance  with 
S  1980.951  of  this  subpart 

(dl  A  copy  of  a  plat  of  the  property 
including  a  location  map.  A  survey  is 
required  if  a  plat  of  the  easement 
property  is  not  available; 

(e)  A  copy  of  a  United  States 
Department  of  AgricultHre  SCS 
conservation  plan  completed  prior  to 
closing  when  the  property  contains 
highly  erodible  land  as  identified  by  the 
SCS. 

(f)  A  certification  by  the  landowner 
that  he  will  remain  in  compliance  with 
the  environmental  requirements  in 
Exhibit  M  of  subpart  G  of  part  1940  of 
this  chapter  and,  as  applicable,  the  SCS 
conservation  plan;  and 

(g)  In  accordance  with  the  agreement 
between  the  borrower  and  the  SHPO,  as 
appropriate,  comments  of  the  SHPO. 

§1980973    Oisbwrsement  of  funds. 

Tbe  lender  is  responsible  for  assuring 
that  guaranteed  loan  funds  are 
disbursed  properly. 

(aj  Guarantee  loan  funds  will  be 
disbursed  by  the  lender  only  as  needed. 

(1)  The  borrower  will  request  funds  as 
easements  or  property  is  optioned. 

(2)  The  lender  will  advance  the 
Federal  share  of  the  option  price  after 
verifying  thai  the  reqiiired  Slate 
matching  funds  are  on  deposit  in  the 
State  tmst  fund.  The  lender  will 
advance  funds  no  more  than  180  days 
prior  to  the  proposed  dosing  date  of  the 
easement. 

(b)  In  some  instances,  prior  to  dosing 
the  guaranteed  loan,  the  State  may 
expend  funds  for  easements  and  related 
uses  consistent  with  this  subpart.  The 
lender  may  consider  such  expenditures 
that  are  within  the  same  fiscal  year  as 
State  matching  funds  and  advance  the 
Federal  share  as  properties  are 
optioned. 

(c)  Guaranteed  loan  funds  advanced 
by  the  lender  may  be  invested  by  the 
borrower  for  up  to  180  days  to 
accumolate  additional  capital  to  be 
subsequei^  nsed  to  promote  a 
farmland  preservation  effort  consistent 
with  the  approred  State  Farmlaiul 
Preservation  Plan.  This  investment 


income  will  become  a  part  of  llie  Stale 
Trust  Fand  and  may  be  used  as  State 

matching  funds. 

(d)  When  the  borrower  and  setter 
agree  to  the  paying  of  the  sefttng  price 
being  spread  out  over  time,  the  lender 
may  advance  guaranteed  loan  funds  as 
if  the  full  sdKng  price  were  fuHy 
advanced  to  the  seHer  at  dosing. 

(e)  When  subsequent  draws  of  loan 
funds  are  requested  by  the  borrower,  the 
lender  will  consider  previous  advances 
when  either  of  the  following  situations 
exist  and  reduce  the  borrower's  request 
by  the  Federal  share  of  these  options. 

(1)  Cancelled  and  expired  option  for 
which  funds  have  been  advanced: 

(2)  More  than  180  days  have  elapsed 
since  the  lender  advanced  funds  for  an 
option  and  the  easement  or  property  has 
not  closed 

(f)  Prior  to  closing  a  subsequent  loan 
in  a  subsequent  year,  the  borrower  wiU 
provide  evidence  that  all  funds  of  any 
outstanding  guaranteed  loan  made 
under  this  sdipart.  ^us  required  State 
matching  funds,  have  been  utilized  for 
purposes  consistent  with  this  subpart. 

§1980.974    [Reserved] 

§  1980.975    Loan  servtetng. 

In  accordance  with  the  lender's  loan 
agreement,  the  lender  will  be 
responsible  for  servicing  the  entire  loan, 
including  any  advances  made  to  the 
lender  by  FmHA  under  its  guarantee  of 
timely  payments  in  accordance  with  the 
Loan  Note  Guarantee.  The  lender  will 
notify  FmHA  of  any  violations  of  the 
lender's  loan  agreement 

(a)  The  lender  will  require,  at  a 
minimum,  annual  audited  financial 
statements  which  will  be  reviewed  by 
the  lender  and  a  copy  forwarded  to  the 
FmHA  Slate  Office  with  a  summary 
evaluation  by  the  lender.  After  receipt  of 
the  evaluation,  the  State  Director  will 
determine  if  a  joint  FmHA.  lender,  and 
borrower  visit  will  be  necessary.  Lender 
visits  to  the  borrower  will  be  conducted 
at  least  once  every  3  years  but  may  be 
scheduled  more  frequently  if  conditions 
warrant.  Borrowers  with  probleoi  loans 
will  be  visited  by  the  lender  at  least 
annually. 

(IH  The  lender  will  make  an  initial 
visit  to  the  borrower  within  the  first  6 
months  following  tbe  initial  loan  dosing 
to  review  the  borrower's  accounts  and 
procedures. 

(c)  The  State  Director  witl  meet 
annually  with  each  lender  or  his/her 
agent  with  whom  a  kwn  guarantee  is 
outstanding  to  review  the  lender's 
performance  and  determine  if  any  future 
actions  are  needed.  FmHA  will 
document  the  meeting  in  ihe  nmning 
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record  of  each  borrower  serviced  by  the 
lender  and  followed  with  a  letter  to  the 
lender. 

§1980.976    Under  reports. 

In  addition  to  other  lender 
requirements,  the  lender  will  furnish  the 
following  to  the  State  Director  on  an 
annual  basis. 

(a)  Listing  of  easements  and 
properties  closed  including: 

(1)  Purchase  price  of  each  easement  or 
property  and  the  amount  of  guaranteed 
and  State  matching  funds  used; 

(2)  Numbers  of  acres  under  each 
easement  or  property; 

(3]  Location  of  each  easement  or 
property;  and 

(4)  Date  of  each  option  and  date  of 
each  advance  of  guaranteed  loan  funds. 

(b)  Copy  of  the  option  for  each 
easement  or  property  that  has  not  yet 
closed  but  for  which  guaranteed  loan 
funds  have  been  advanced  to  the 
borrower. 

(c)  If  available  to  the  lender,  copies  of 
appropriate  ledgers  and  other  financial 
statements  of  the  borrower. 

S19M.977    AccM*  to  lender**  records. 

The  lender  will  permit  representatives 
of  FmHA  and  other  agencies  of  the 
OSDA  authorized  by  that  Department  to 
inspect  and  make  copies  of  any  of  the 
records  of  the  lender  pertaining  to  loans 
guaranteed  by  FmHA.  Such  inspection 
and  copying  may  be  made  during  the 
regular  office  hours  of  the  lender,  or  any 
other  time  the  lender  and  FmHA  find 
convenient. 

$1980.978    [Reserved] 

§1980.979    Loan  classification. 

All  guaranteed  loans  made  under  this 
subpart  will  be  classified  by  FmHA  at 
loan  closing  and  again  whenever  there 
is  a  change  in  the  loan  which  would 
impact  on  the  original  classification.  The 
loans  will  be  classified  as  set  out  at 
S  FmHA  Instruction  1904-C  (available  in 
any  FmHA  Office). 

§  1980.980    Sale  or  assignment  of 
guaranteed  loan. 

Loans  guaranteed  under  provisions  Df 
this  subpart  may  not  be  sold  or  assigned 
by  the  lender  to  any  other  lender  or 
investor  except  to  FmHA  at  FmHA's 
request. 

§1980.981    Defaults  by  borrower. 

FmHA  will  100  percent  guarantee  the 
timely  payment  of  principal  and  interest 
due  on  loans  guaranteed  under 
provisions  of  this  subpart. 

(a)  In  case  of  monetary  default  or 
significant  non-monetary  default,  the 
lender  will  negotiate  with  the  borrower 
in  good  faith  in  an  attempt  to  resolve  the 


problem  and  cure  the  default.  If 
unsuccessful,  the  lender  will  arrange  a 
meeting  with  FmHA  and  the  borrower. 
A  memorandum  of  the  meeting.  Usting 
the  individuals  in  attendance  and 
summarizing  the  problem  and  proposed 
solution  will  be  prepared  by  FmHA  and 
retained  in  the  FmHA  loan  file.  When  a 
solution  to  a  delinquency  cannot  be 
reached  within  60  days  of  the  payment 
due  date,  and  when  requested  by  the 
lender  in  writing  using  Form  FmHA  449- 
30.  "Loan  Note  Guarantee  Report  of 
Loss,"  FmHA  will  request  funds  from 
the  Finance  Office  to  pay  the 
delinquency.  Any  late  payment  chai^ges 
will  not  be  paid  by  FmHA.  The  check 
will  be  made  payable  to  the  lender. 

(1)  Such  advance  must  be  considered 
an  indebtedness  of  the  borrower  and 
will  accrue  interest  at  the  note  rate. 

(2)  Any  such  advance  is  immediately 
due  and  payable.  It  is  the  lender's 
responsibility  to  collect  advances  from 
the  borrower  and  promptly  remit  to 
FmHA. 

(3)  The  loan  will  be  considered  a 
problem  loan  until  the  advance  and 
accrued  interest  on  such  advance  are 
fully  repaid  by  the  borrower. 

(b)  The  State  Director  will  report  all 
delinquent  and,  problem  loans  quarterly 
to  the  National  Office  Community 
Facilities  Division  by  the  20th  day  of 
January.  April.  July,  and  October. 

§1980.982    Liquidation. 

Liquidation  will  be  conducted  in 
accordance  with  the  Lender's 
Agreement, 

(a)  When  either  the  lender  or  FmHA 
determines  that  liquidation  is  necessary, 
the  lender  will  prepare  a  liquidation 
plan.  The  State  Director  will  forward  the 
lender's  liquidation  plan,  along  with 
appropriate  recommendations  and 
exceptions  to  the  plan,  to  the  National 
Office  Community  Facilities  Division. 
Guidance  will  be  provided  by  the 
National  Office. 

(b)  Within  delegated  authorities,  the 
State  Director  may  approve  a  written 
partial  liquidation  plan  submitted  by  the 
lender  covering  collateral  that  must  be 
immediately  protected  or  cared  for  to 
preserve  or  maintain  its  value.  Approval 
of  the  partial  liquidation  plan  must  be  in 
the  best  interest  of  the  government.  TTie 
approved  partial  liquidation  plan  is  only 
good  for  those  actions  necessary  to 
immediately  preserve  and  protect  the 
collateral  and  must  be  followed  by  a 
complete  liquidation  plan  prepared  by 
the  lender. 

(c)  FmHA  will  exercise  its  option  to 
liquidate  only  when  there  is  reason  to 
believe  the  lender  is  not  likely  to  initiate 
liquidation  e^orts  that  will  result  in 
maximum  recovery.  The  State  Director 


has  no  authority  to  exercise  this  option 
without  National  Office  approval. 

§1980.983    Protective  advances. 

Protective  advances  may  be  made  in 
accordance  with  the  Lender's 
Agreement. 

(a)  Within  delegated  authorities,  the 
State  Director  may  approve  protective 
advances  in  writing.  Advances  must  be 
reasonable  when  associated  with  the 
value  of  collateral  being  preserved. 

(b)  When  considering  protective 
advances,  sound  judgment  must  be 
exercised  in  determining  that  the 
additional  funds  advanced  will  actually 
preserve  collateral  interests  and 
recovery  is  actually  enhanced  by . 
making  the  advance. 

§§1980.984-1980.986    [Resenrod] 

S  1980.987    Transfers  and  assumptions. 

(a)  General.  It  is  the  policy  of  FmHA 
to  approve  transfers  and  assumptions  nf 
loans  to  transferees  who  will  continue 
the  original  purpose  of  the  guaranteed 
loan.  All  transfers  and  assumptions  will 
be  approved  in  writing  by  FmHA. 
Transfers  and  assumptions  may  be 
approved  subject  to  the  following: 

(1)  The  present  borrower  is  unable  or 
unwilling  to  accompHsh  the  objectives 
of  the  guaranteed  loan. 

(2)  'The  entire  unpaid  balance  on  the 
guaranteed  loan  is  assumed  by  the  new 
borrower. 

(3)  All  funds  in  the  State  Trust  Fund 
are  transferred  to  the  new  borrower. 

(b)  Eligible  borrowers.  (1)  The  total 
indebtedness  must  be  transferred  to  an 
eligible  borrower  on  the  same  terms. 

(2)  A  guaranteed  loan  for  which  the 
transferee  is  eligible  may  be  made  in 
connection  with  a  transfer. 

(c)  Transfer  fees.  Transfer  fees  are  a 
one-time  nonrefundable  cost  to  be 
collected  by  the  lender  at  the  time  of 
application  or  proposal. 

(1)  Amount  The  transfer  fees  will  be  a 
standard  fee  plus  the  cost  of  the 
appraisal,  as  applicable.  This  fee  will  be 
established  by  the  FmHA  National 
Office  and  issued  annually  to  all  FmHA 
State  Offices  for  further  distribution. 

(2)  Remittance.  The  lender  will  collect 
and  submit  the  fee  to  the  FmHA  State 
Office.  The  FmHA  State  Office  will 
submit  the  fee  to  the  Finance  Office 
identified  as  a  transfer  fee  using  Form 
FmHA  451-2,  "Schedule  of  Remittance." 

(3)  Waiver.  When  the  State  Director 
determines  waiving  the  transfer  fee  is  in 
the  best  interest  of  the  Government,  the 
file  will  be  submitted  to  the  National 
Office  with  appropriate 
recommendations  for  the  request. 

(d)  Processing  transfers  and 
assumptions.  (1}  In  any  transfer  and 
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assumptioa  case,  tie  traasferor.  may  be 
released  £rom  UabiiUy  by  the  lender 
with  FmHA  wrifleii  concurrence,  only 
when  the  vakw  of  pie  coRatoral  being 
transferred  n  at  le«st  equal  to  the 
amount  of  the  loan  or  part  of  the  loan 
being  assumed.       j 

(2)  l^e  lender  wiH  issue  a  statement 
to  FmHA  that  tbe  tramactioB  can  be 
properly  tranaferred  and  tbe  ccaveyance 
Instniaients  will  be  filed,  registered,  or 
recorded  as  approi^riate  and  legally 
permissible.  i 

(3)  The  State  Dtrkrtor  may  approve  all 
transfer  and  assaavbon  |Nt>visiaDS. 
including  the  traflsjeror's  release  from 
liability,  if  the  guaaaftteed  ban  debt 
balance  is  within  his/her  loan  approval 
authority. 

Note:  The  assumptlM  will  be  reviewed  a« 
if  it  were  a  new  loan.jTIie  Loan  Note 
CuaranteeM  will  b«  iadoraed  ia  the  apace 
provided  oa  the  fanDls). 

fi]  A  copy  of  the!  Assttiaptkia 
Agreeraeat  will  be  retained  in  the  FmHA 
nie.  The  SUte  Diref:tar  wiU  notify  the 
Finance  Office  of  ail  approved  transfer 
and  assunption  ca^es  on  Fom  FmHA 
1980-7,  "Notification  of  Transfer  and 
Assumption  of  a  Ciuiranteed  Loan."  asd 
subout  Form  FraHA  1980^50.  "Add. 
Delete,  or  Change  Guaranteed  Loan 
Borrower  Information."  for  all  new 
borrowers  and  FoiiaFaiHA  1980-51. 
"Add.  Clunge.  or  l)elete  Guaranteed 
Loan  Record,"  in  otder  that  Finance 
Offioe  records  mav  be  ad)usted 
accordingly. 

(5]  if  tbe  gaaranl|eed  loan  debt 
balance  is  ia  exce^  of  the  State 
Director's  loan  apdroval  authority,  the 
State  Director  will  porward  the  file, 
together  with  hia/4er  recommendations, 
to  the  National  Of$ce  Cooimunity 
Facilities  Division  for  approval. 

(6]  The  assumption  will  be  made  on 
the  lender's  form  qf  assumption 
agreement  and  will  contain  the  FmHA 
case  number  of  tha  transferor  and 
transferee. 

(7)  Loan  terms  cannot  be  changed. 

(8)  In  the  case  of  a  transfer  and 
assumption,  it  is  tqe  lender's 
responsibility  to  s^e  that  all  such 
transfers  and  assumptions  will  be  noted 
on  all  originals  of  the  Loan  Note 
Cuarantee(s).  The  kender  will  proride 
FmHA  a  copy  of  tlje  transfer  and 
assumption  agreejuent  Notice  must  be 
given  by  the  lender  to  FmilA  before  any 
borrower  or  guaraiiior  is  released  from 
liability.  j 

(e]  Sulunisslon  m  National  Office.  (1) 
All  proposed  transfers  or  assomptioas 
will  be  forwarded  to  the  National  Office 
for  prior  review  aod  approval  before 
making  any  commitments. 

(i)  Transifer  casd  file; 


(ii)  OGC  comments  on  the  proposed 
transfer  or  assumption: 

(iti)  Appropriate  forms  to  complete  the 
transfer  prepared  by  Ike  transferee; 

(iv)  Completed  eovironiDeRtai  review; 
and 

\y)  Any  other  necessary  suppcrtmg 
information. 

$1980.968    Bankiuptcy. 

(a)  It  ia  the  leader's  responsibilUy  to 
protect  the  gaaranfteed  loan  and  aU  the 
collateral  secuiiag  it  in  bankruptcy 
proceedings.  These  responsibilities 
include,  but  ace  TM»t  Umited  to,  the 
following 

(1)  The  lender  will  file  a  proof  of 
claim,  when  necessary,  and  all  the 
necessary  papers  and  pleadiiigs 
concerning  the  case. 

(2)  The  leader  will  attend  and.  whea 
necessary,  participate  in  meetings  of  the 
creditors  and  all  court  proceedings. 

(3)  Tbe  lender,  whose  collateral  is 
subject  to  being  «sed  by  the  trustee  in 
bankruptcy,  will  immediately  seek 
adequate  protection  of  the  coUaleraL 

(4)  When  appropriate,  the  leader 
should  sedc  dismissal  of  the 
proceedings. 

(5)  FniiiA  will  be  kept  adequately  and 
regularly  informed,  m  writing,  of  all 
aspects  of  the  proceedings. 

(b)  Acttvrties  related  to  bankruptcy 
proceedings  are  coosidered  loan 
servicing.  The  related  expenses  are  the 
responsibility  of  the  lender. 

(c)  In  bankruptcy,  if  an  independent 
appraisal  is  necessary  in  FmHA's 
opinion,  FmHA  and  the  lender  wHl 
share  soch  appraisal  fee  eqnaHy. 

{d]  The  State  Director  shonld  report 
all  bankraptcy  cases  immediately  to  tfie 
National  Office  by  forwarding  a  copy  of 
Form  FmHA  1980-44,  Guaranteed  Loan 
Borrower  Defa«h  Status.  The  State 
Director  nwst  keep  OGC  informed  of  tfie 
proceedings. 

§1980.989    State  Director's  addHkmal 
authortutions  and  guidanea. 

Any  proposed  servicing  actions  whidi 
the  State  Director  or  lender  is  not 
authorized  by  this  subpart  to  approve. 
will  be  referred  to  the  Administrator. 
Attention:  Community  Fsdhties 
Division. 

§1980.990    Appeals. 

Only  the  borrower  or  proposed 
borrower  and  lender  can  appeal  FmHA 
decisions.  The  borrower  aad  leader 
must  jointly  execute  the  tvritten  re<|ue8t 
for  review  of  the  decision  made  by 
FmHA.  and  both  parties  most 
participate  in  the  appeal  A  decision  by 
the  lender  which  may  be  ad\'eEse  to  Uttt 
interest  <rf  the  borrower  or  proposed 
borrower  is  not  a  dedsiaa  fcy  FaHA. 


even  when  concorred  in  by  FmHA. 
Appeals  will  be  bandied  in  accordance 

with  subpart  B  of  part  1900  of  this 
chapter. 

§§  1980.991-198».904    [ftaMrvadJ 

§  T980.995    Replacaroent  of  loss,  theft, 
destruction,  mutilation,  or  dafacamant  of 
Form  FmHA  1980-77,  Loan  NoteQuarantaa. 

Except  where  the  evidence  of  debt 
was  or  is  a  bearer  instrument,  the  FmHA 
State  Director  is  authorized,  on  behalf  df 
FmHA.  to  issoe  a  replacement  Loan 
Note  Guarantee(s)  to  the  lender  upoa 
receipt  of  an  acceptable  certificate  of 
loss  and  an  indemnity  bond.  After  the 
required  documentation  has  been 
received,  the  State  Director  will  review 
all  documents  presented  by  the  lender  to 
assure  all  requirements  are  met  and 
consult  with  OGC  to  assure  that  all 
documents  are  of  legal  sufficiency 
before  the  reissuance  of  the  Loan  Note 
Cuarantee[s]. 

(a]  A  certificate  of  loss  properly 
notarized  should  include: 

(1]  Legal  name  and  present  address  of 
the  owner  who  is  requesting  the 
replaceaaei^  fom*; 

(Z)  Legal  name  aand  adckess  of  lender 
of  record; 

(3j  Capacity  of  person  certifying: 

(4)  Full  identificatioB  of  the  Loan  Note 
Guarantee  including  the  name  of  the 
borrower,  FmHA  case  aumber,  dale  of 
the  Loan  Note  Guarantee,  face  amoant 
of  the  evidence  of  debt  purch^ed.  date 
of  evidence  of  debt,  present  balance  of 
the  loan,  and  percentage  of  guarantee. 
Any  existing  parts  of  the  document  to  be 
replaced  should  be  attached  to  the 
certificate;  and 

(5)  A  full  statement  of  circumstances 
of  the  loss,  theft,  or  destruction  of  the 
Loan  Note  Guarantee. 

(b]  An  indemnity  bond  acceptable  to 
FmHA  shall  accompany  the  request  for 
replacement  except  when  the  holder  is 
the  United  States,  a  Federal  Reserve 
Bank,  a  Federal  Government 
Corporation,  a  State  or  Territory,  or  the 
District  of  Colwnbia.  The  bond  shall  be 
with  surety  except  when  the  outstanding 
principal  balance  and  accrued  interest 
due  the  present  holder  is  less  than 
$1,000,000  verified  by  the  lender  in 
writing  ia  a  Letter  of  Certification  of 
balance  due.  The  surety  shall  be  a 
qualified  surety  company  holding  a 
certificate  of  authority  from  the 
Secretary  of  the  Treasury  and  listed  in 
Treasnry  Department  C^-cular  580. 

(c]  All  indemnity  bonds  must  be 
issued  and/or  payable  to  the  United 
States  of  America  acting  throagh  the 
FmHA.  The  bond  shall  be  in  an  amount 
not  kss  than  the  unpaid  prindpel  and 
intarest  The  bond  aittl  save  FraHA 
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hamdess  against  aay  daim  or  demand 
which  mi^t  arise  or  against  any 
damage,  loss,  oosts.  or  expenses  wWdi 
might  be  sustained  or  incarred  by 
reasons  of  the  loss  or  repiaoement  of  the 
instruments. 

(d)  In  those  cases  where  the 
guaranteed  loan  was  closed  under  the 
"Multi-Note  System"  provisions  of 
Lender's  Agreement,  FmHA  will  not 
attempt  to  or  participate  io  the  obtaining 
of  replacement  notes  from  the  borrower. 
Sboold  such  Dote  be  replaced,  the  tenns 
of  tbe  Bote  cannot  be  changed.  Tbe 
Lender's  Agreement  describes  general 
conditions  for  reissuing  notes.  If  the 
evidence  of  debt  has  been  test,  stolen, 
destroyed,  mutilated  or  defaced,  such 
evidence  of  debt  must  be  replaced 
before  FmHA  will  replace  any 
instruments. 

(e)  If  tbe  decision  is  to  reissue  Loan 
Note  Gtiarairtee(s|,  the  following 
procedure  will  be  followed: 

(1)  MultiHwte  system.  A  new  Fonn 
FmHA  1980-77  wiQ  be  prepared  using 
the  original  face  amounts  and  amounts 
guaranteed  (not  oatstanding  loan 
balance}.  At  the  top  of  the  form  type 


"This  Loan  Note  Guarantee  is  issued  to 

replace  the  original  dated which 

was  (insert  "test  stolen,  destroyed, 
defaced  or  mutilated*^-  Only  execute  an 
original  for  ttie  holder.  Copies  may  be 
conformed  for  the  lender  and  FmHA  file. 
If  borrower  notes  are  needed,  they  must 
be  obtained  by  the  holder  from  the 
borrower.  The  indemnity  bond  must  be 
kept  in  sateiceepingt 

(2)  The  lender  must  execute  the 
replacement  forms  prior  to  FmHA 

execution  of  tbe  fan^p;  antt 

(3)  Certificates  of  Incumbency  may  be 
provided. 

S188a996   LsiMtar'sraquasttotanninatt 
Loan  Note  Quarante*. 

If  the  Loaa  Note  GuaranAee  has  not 
automatically  terminated,  the  lender 
may  request  FmHA  to  terminate  the 
Loan  Note  Guarantee  for  any  reason. 
The  lender  will  provide  the  State 
Director  with  a  written  notice  that  the 
l-<mi>  Note  (rUflrwntfe  is  paid  in  full  and/ 
or  temkiated.  Within  30  days,  the  State 
Director  wiU  forward  a  memorandum  to 
the  Finance  Office  indicating  that  the 
loan  is  paid  in  fuH  and/or  the  Loan  Note 


Guarantee  is  cancelled  at  (he  lender's 

request. 

H  ttM^MT-tMttJM   iftoaarvadl 

S19Mi999    FnMAFonns. 

(a)  Panne  FndiA  1980-75. 
"Conditional  Connitment  for 
Guarantee  (Agrictiltural  Resource 
Conservation  Demonstration  ProgramJ'^ 
FmHA  1980-78.  "Lender's  Agreement 
(AgricaHural  Resource  Conservation 
Demonstration  Program)":  RnHA  MBO- 
77,  loan  Note  Guarantee  (Asriculturat 
Resource  Conservation  Demonstration 
Program) ';  and  FmHA  1980-78.  "Interest 
Assistance  Agreement  (Agricultural 
Resource  ConservatioD  Ocmoostratioo 
Program)";  ut  incorporated  into  and 
made  a  part  of  Ibis  subpart  and  appear 
as  appendices.  A,  B,  C  mid  D. 

(b)  The  following  PmHA  forms  will  be 
used  io  tbe  processing  and  servicing  of 
loans  made  under  this  subpart.  Refer  to 
the  forms  manual  inserts  and  directions 
printed  on  the  form  for  specific  details 
concerning  completion  of  the  forms, 
number  of  copies,  and  distributions. 
Copies  of  iorms  may  be  obtained  from 
any  FmHA  State  office. 


FmHA  form  No. 


JmmHom 


PurpoM  vitf  coda* 


19e0-77„ 
1980-76.. 
1960-78.. 
1960-74. 


1980-75.._ 

1940-3 . 

1980-19.... 
1980-£4_ 


449-30 

1980-41 

1980-42 

1980-43 

1980-44 

1980-45 

1980-46 

1980-47 

1980-49 

1980-51 

1980-52 

449-30 

1980-40 

ExNMH. 
8ubparlGo( 
part  1940. 


Loan  NctofiuMtrSao  (AgriouSuirt  Resource  Cortaetvaiioa  Demonatra- 

lion  Program). 
Lander't  AgieemeiTt  (Aflriaulture  Resource  Conaervattow  Oamomtraikm 

Program), 
imeresl   Assistance  Agreement  (Agricultural   Resotaoe  OawaowaSon 

OeoionatnttM  Ingram). 
Aw*cliow  tar  Lsen  and  Guarantee  (Aghcutturai  naaouroe  CorwarMtien 

Oamonelralion  Program). 
CondMortol  CommitrMnt  tor  Guarantee  (Agricultural  Resource  Oinserva- 

tton  Oemortslration  Program). 

Request  tor  OWgalior\  of  Funds  (Guaranteed  Loer«)„> 

Guaranteed  Loan  Closing  Report 

Reqaetf  Meraal  Rate  Buydawn/Su(>sidy  Payment  to  Ouaranlaed  Lander. 

Loaa  Note  Ouaramae  Report  ol  Loas „ 

Guaranteed  Loan  Status  Report 

NoOce  ol  SubeSlution  of  Lender 

Lertder*s  Guaranteed  Loan  Payment. 

Ouaiawtaud  Loan  Ocwowor  Detauit  Status 

Notice  of  li»*tatio>>  neaponafcty 

Report  of  Uquidalioo  E^wnee 

Guaranteed  Loan  Bononwer  Adiuatments. 

Guaranteed  Loan  Statua  Update  Adiuslm«"t 

Add,  Change,  or  Delete  Guaranteed  Loan  Reoord._ 

Report  Request 

Loan  Nole  Guarantee  Report  of  Loas 

neworaa  a  Report  o<  UquidMon  Expense 

Environmental  Assessment  for  Class  tl  Actions 


Used  Io  doownerrt  FmHA's  guarantee  and  related  responsibilities.  41) 
uaed  to  documer<  lender's  mpowsfclWlsa.  (2) 


Used  to  document  FmHA's 

tiaad  to  ducwem  lender's  guaraittee  requeaL  (3| 

Used  io  document  FmHA's  conditions  to  issue  Loan  Note  Guarantee.  (2) 

Used  to  approve  loan  and  estabhsh  accourtf.  (1) 

Used  to  pay  guarantee  lee  and  estaMsti  guarantee  loan  accounL  (fO 

Used  by  lertdar  to  request  mtereal  aswslance 

Uaed  to  fa^uaal  delinquent  payments.  (3) 

Uaed  to  update  FmHA's  records  of  outsiandtog  ttalance  o(  loart  (3) 

Used  to  charvge  FmHA  record  ^  fender.  (1) 

Uaed  tjy  tender  to  transmit  paymante  due  FmHA  as  a  hcMsr.  |3) 

Used  t>y  lender  to  inform  FmHA  ol  bprrwaer  dataaH  (3) 

Used  by  FmHA  to  mdicaie  to  Finance  OMoe  Mquidalion  leaponsibaty.  (1) 

Uaed  by  FmHA  to  pay  liquidation  costs  or  appraisal  lees,  (t) 

Used  by  FmHA  to  adjust  borrower  loan  aocour«.  (1) 

Used  tjy  FmHA  to  update  status  elements  on  loans.  (1) 

Used  by  FmHA  to  update  txxrower  inlormation.  (1) 

Used  t>y  FmHA  to  request  reports  on  guaranteed  loana.  <1) 

Uaed  to  daim  reimbursement  for  losses.  (2) 

Uaed  by  FmHA  to  cased  appraiaal  fees  recovered  *om  toe  Iquidalion 

ol  lowt  aaaata  (2) 
Format  tor  Claaa  tl  Environmental  «8io«siaant  (1) 


■  (1)  FmHA  use  only;  (2)  FmHA  and  tendar  Ma;  (3)  Lender  use  only. 


$1980.1000    0MB  control  mm^er. 

Appndix  A    Fowa  TaMA  WW  75 

r JM I  n—il il  fai 

Agriculknl  Rsooon 
Demonatration  Program 

Form  Approved 

0MB  No. 

7  CFR  Part  1980 


Subpart  | 
To:  Lender 


Lender's  Aiidress 


Borrower 


Case  No. 


State 


Principal  Amount  of  Loan  S — 

Proa  an  exaaiinatioa  of  iaforaaatioii 
suppilied  by  the  lender  «n  the  above  proposed 

loan,  and  other  relevant  information  deemed 
necessary,  it  appears  that  the  traasactkm  can 
properiy  be  completed. 
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Therefore,  the  United  States  of  America 
acting  through  the  Fanners  Home 
Administration  (FtnHA)  hereby  agrees  that, 
in  accordance  with  applicable  provisions  of 
the  FmHA  regulations  published  in  the 
Federal  Register  afid  related  forms,  it  will 
execute  Form(s)  FbiHA  1980-77.  "Loan  Note 
Guarantee  (Agricultural  Resource 
Conservation  Demonstration  Program)" 
subject  to  the  conditions  and  requirements 
speciHed  in  said  regulations  and  below. 

The  Loan  Note  Guarantee  fee  payable  by 
the  lender  to  FmllA  will  be  the  amount  as 
speciried  in  the  regulations  on  the  date  of  this 
Conditional  Comqiitment  for  Guarantee.  The 
annual  interest  rate  for  the  loan  will  be 

%.  The  annual  interest  assistance  rate 

will  be %  for  ieara  1  through  5  and  for 

years  6  through  IQ  a  rate  equal  to  the 
difference  between  the  note  interest  rate  and 
that  charged  by  FmHA  to  its  Limited 
Resource  Operating  Loan  borrowers  but  not 
less  than  3  percei^  per  annum.' 

A  Loan  Note  Cdarantee  will  not  be  issued 
until  the  lender  cqrtifles  as  required  in  7  CFR 
1960.966  there  haye  been  no  adverse  changes 
in  the  borrower's  hnancial  condition,  or  any 
other  adverse  chakige  in  the  borrower's 
condition  during  the  period  of  time  from 
FmHA's  issuance  of  the  Conditional 
Commitment  for  Guarantee  to  issuance  of  the 
Loan  Note  Cuaiaatee.  The  lender's 
cerlincation  must  address  all  adverse 
changes  and  be  supported  by  Tmancial 
statements  of  the  borrower  and  its  guarantors 
not  more  than  60  4ays  old  at  the  time  of 
certification.         ' 

This  agreement!  becomes  null  and  void 
unless  the  conditibns  are  accepted  by  the 
lender  and  borrower  within  60  days  from  the 
dale  of  issuance  by  FmHA.  Any  negotiations 
concerning  these  conditions  must  be 
completed  by  that  time. 

Except  as  set  oiit  below,  the  purposes  for 
which  the  loan  fuhds  wrill  be  used  and  the 
amounts  to  be  us^  for  such  purposes  in 
Form  FmHA  1980t-74.  "Application  for  Loan 
and  Guarantee"  4nd  State  Farmland 
Preservation  Pla4  Once  this  instrument  is 
executed  and  returned  to  FmHA,  no  major 
change  in  conditions  or  approved  loan 
purpose  as  listed  on  these  forms  will  be 
considered.  Additional  conditions  and 
requirements  including  the  source  and  use  of 
funds:  * 


Acceptance  of  ( 
This  conditior 
'  unless  iV 


jnditions 

commitment  will  expire  on 
time  is  extended  in  writing 


by  FmHA,  or  upon  the  lender's  earlier 
notification  to  FmHA  that  it  does  not  desire 
to  obtain  an  FmFtA  guarantee. 
United  States  of  America 
Dale:  


To:  Farmers  Horn  e  Administration  (FmHA)  * 


'  Insert  the  fixed  interest  rate  and  the  appropriate 
interest  assistance  ate. 

*  Insert  any  addil  lofiat  conditions  or  re<)uireinent 
in  this  space  or  on  ^n  attachment  referred  to  in  this 
space. 

'  FmttA  will  det^mine  the  expiration  dale  of  this 
contract.  Consider^ion  will  be  given  to  tlie  date 
indicated  by  the  lef  der  in  the  Acceptance  of 
Conditions. 

*  Return  completfd  and  signed  copy  of  this  form 
to  isauing  FmHA  Sttite  Oflka. 


By: 

FmHA:  (Title) 

The  conditions  of  this  Conditional 
Commitment  for  Guarantee,  including 
attachments,  are  acceptable  and  the 
undersigned  intend  to  proceed  with  the  loan 
transaction  and  request  issuance  of  a  Loan 
Note  Guarantee  within days. 

(Name  of  lender) 

(Date) 

By:  — 

(Signature  of  Lender) 

(Date) 

(Signature  of  Borrower) 

Appendix  B — Form  FmHA  1980-76,  Lender's 
Agreement  Agricultural  Resource 
Conservation  Demonstration  Program 

Form  Approved 

OMB  No. 

7  CFR  Part  1980 

Subpart  | 

FmHA  Loan  ID  No. 

(Lender)  of has  made  a  loan(s)  to 

(Borrower) in  the  principal 


amount  of  S as  evidenced  by  — 

note(s)  (include  Bond  as  appropriate) 
described  as  follows: 


The  United  States  of  America,  acting 
through  Farmers  Home  Administration 
(FmHA).  has  entered  into  a  "Loan  Note 
Guarantee  (Agricultural  Resource 
Conservation  Conservation  Program)"  (Form 
FmHA  1960-77)  or  has  issued  a  "Conditional 
Commitment  for  Guarantee  (Agricultural 
Resource  Conservation  Conservation 
Program)"  (Form  FmHA  1980-75)  to  enter  into 
a  Loan  Note  Guarantee  with  the  lender 
applicable  to  such.  The  terms  of  the  L.oan 
Note  Guarantee  are  controlling. 

THE  PARTIES  AGREE: 

\.  FmHA  will  100  percent  guarantee  the 
timely  payment  of  principal  and  interest 
payments  due. 

11.  Full  Faith  and  Credit.  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
lender  has  actual  knowledge  at  the  time  it 
became  such  lender  or  which  the  lender 
participates  in  or  condones  and  the  following: 

The  Loan  Note  Guarantee  will  not  be 
honored  by  FmHA  to  the  extent  that  any 
delinquency  or  loss  is  occasioned  by 
violation  of  usury  laws,  negligent  servicing, 
or  failure  to  obtain  the  required  security 
regardless  of  the  time  at  which  FmHA 
acquires  knowledge  of  the  foregoing. 
Negligent  servicing  is  defined  as  the  failure  to 
perform  those  services  which  a  reasonably 
prudent  lender  would  perform  in  servicing  its 
own  portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only  the 
concept  of  a  failure  to  act  but  also  not  acting 
in  a  timely  manner  contrary  to  the  manner  in 
which  a  reasonably  prudent  lender  would 
act.  The  Loan  Note  Guarantee  will  not  be 
honored  by  FmHA  to  the  extent  that  loan 


funds  are  used  for  purposes  other  than  those 
specifically  approved  by  FmHA  in  the 
Conditional  Commitment  for  Guarantee. 

III.  The  lender  agrees  loan  funds  will  be 
used  for  the  purposes  authorized  in  subpart  |   ■ 
of  title  7  CFR  part  1980  and  in  accordance 
with  the  terms  of  Form  FmHA  1980-75. 

IV.  The  lender  certifies  that  none  of  its 
officers  or  directors,  stockholders  or  other 
owners  (except  stockholders  in  a  Bank  of 
Cooperatives  or  other  Farm  Credit  System 
(FCS)  institution  with  direct  lending  authority 
that  have  normal  stock  share  requirements 
for  participation)  have  a  substantial  financial 
interest  in  the  borrower.  The  lender  certifies 
that  neither  the  borrower  nor  its  officers  or 
directors,  stockholders  or  other  owners  have 
a  substantial  financial  interest  in  the  lender. 
If  the  borro«ver  is  a  member  of  the  board  of 
directors  or  an  officer  of  a  Bank  of 
Cooperatives  or  other  FCS  institution  with 
direct  lending  authority,  the  lender  certifies 
that  an  FCS  institution  on  the  next  highest 
level  will  independently  process  the  loan 
request  and  will  act  as  the  lender's  agent  in 
servicing  the  account 

V.  The  lender  certifies  that  it  has  no 
knowledge  of  any  material  adverse  change, 
financial  or  othenwise,  in  the  borrower, 
borrower's  business,  or  any  parent 
subsidiaries,  or  affiliates  since  it  requested  a 
Loan  Note  Guarantee. 

VI.  The  lender  certifies  that  a  loan 
agreement  and/or  loan  instruments 
concurred  in  by  FmHA  has  been  or  will  be 
signed  with  the  Borrower. 

VII.  The  lender  certifies  that  it  has  paid  the 
required  guarantee  fee. 

VIIL  Servicing. 

A.  The  lender  will  service  the  entire  loan 
and  wrill  remain  mortgagee  and/or  secured 
party  of  record,  notwithstanding  the  fact  that 
another  may  hold  a  portion  of  the  loan.  The 
entire  loan  will  be  secured  by  the  same 
security  with  equal  lien  priority. 

B.  The  lender's  servicing  responsibilities 
include,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  note,  loan 
agreement,  security  instruments,  and  any 
supplemental  agreements  and  notifying  in 
writing  FmHA  and  the  borrower  of  any 
violations.  None  of  these  instruments  will  be 
altered  without  FmHA's  prior  written 
concurrence.  The  lender  must  service  the 
loan  in  a  reasonable  and  prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  (including  interest  assistance)  on  the 
loan  as  they  fall  due. 

3.  Inspecting  the  collateral  (when 
appropriate)  as  often  as  necessary  to 
properly  service  the  loan. 

4.  Monitoring  the  State  Farmland 
Preservation  Plan. 

5.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  on  security  property 
with  a  loss  payable  clause  in  favor  of  the 
lender  as  secured  party. 

6.  Assuring  that  taxes,  assessment  or 
ground  rents  against  or  affecting  collateral 
are  paid:  the  loan  and  collateral  are  protected 
in  foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigation, 
insurance  loss  payments,  condemnation 
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awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuilding  or  otherwise  acquiring  needed 
replacement  collateral  with  the  written 
approval  of  FroHA;  proceeds  from  the  sate  or 
otker  disposition  of  cellaler»l  ar*  applied  in 
accordance  with  the  lien  priorities  oe  which 
the  guarantee  is  based:  the  borrower 
complies  with  all  laws  and  ordinances 
applicable  to  the  loan,  the  collateral  and/or 
operating  of  the  pro-am. 

7.  In  the  case  of  guarantees  secured  by 
collateral,  assuring  the  secwrfty  is  property 
n»«Tntained. 

ft.  Obtamhig  the  Hen  coverage  and  Ken 
priorities  specirted  by  lt>e  lender  and  agreed 
to  by  FmHA,  properly  recording  or  filing  hen 
or  notice  inslraments  to  obtain  or  nwinlain 
si>rh  lien  priorities  during  the  existence  of  the 
Sttararrtee  by  PmHA. 

9.  Assuring  that  the  borrowar^NahM 
marfcetable  title  to  the  cuHateial  and 
easements  or  properties  in  fee  simple 
acquired  with  loan  funds. 

10.  Assuring  that  the  borrower  obtains 
marketable  title  to  the  easements  or 
properties  in  fee  simple  acquired  with  ban 
funds. 

11.  Assuring  that  the  borrowertany  party 
liable]  is  not  released  front  liability  for  all  or 
any  part  of  the  loan,  except  In  accordance 
with  FmHA  legoiatiana. 

12.  Praviding  TmHA  Finance  Qffioe  with 
loan  status  reports  semiannully  as  of  June  30 
and  December  31  on  Form  FmHA  1880-41, 
"Guaranteed  Loan  Status  Report." 

13.  Obtaining  from  the  borrower  periodic 
Tinancial  statements  under  the  following 
schedule: 

— The  lender  is  responsible  for  analyzing  the 
fmancial  statements,  taking  any  servicing  ac- 
tions and  providing  copies  of  statements  and 
record  of  actions  to  the  FmHA  State  Office 
responsible  for  the  loan.    

14.  Monitoring  the  use  of  loan  btadt  I* 
ensure  they  will  not  be  used  for  any  purpose 
that  will  cQBtribale  to  exoeasive  erosion  of 
highly  erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in  7  CFR 
part  194a  subpart  C,  exhibit  M. 

X.  Default  In  case  tif  any  monetary  default 
the  lender  wiU  negotiate  with  the  borrower  in 
good  faith  in  an  attempt  to  resolve  any 
probtem  to  permit  the  borrower  to  cure  the 
default  When  a  loan  becomes  60  days  or 
more  past  due.  the  lenderwiU  arrange  a 
meeting  with  FmHA  and  the  borrower  to 
resolve  the  problem.  When  an  immediate 
-solution  to  the  delinquency  cannot  be 
reached,  and  upon  demaiul  by  the  leader. 
FmHA  will  make  funds  available  to  pay  the 
delinquent  payment.  FmHA  will  not  pay  any 
late  payment  charges  to  the  lender.  Ail  such 
advances  are  immediately  due  and  payable 
and  it  is  the  responsibility  of  the  lender  to 
collect  them  from  the  borrowei.  Tht  loan  will 
be  cooaidered  a  problem  loan  until  the 
advance  and  accured  interest  on  such 
advance  is  fully  repaid  to  FmHA  throu^  the 
lender. 

.  XI.  Uquidatfoa.  If^he  tender  concludes  that 
liquidatk>o  of  a  guaranteed  loan  account  is 
necessary  because  of  one -or  more  defaults  or 
third  party  actions  that  the  borrower  cannot 


or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  (he  lender  with  FmHA.  When 
FmHA  concurs  with  the  lender's  conclusion 
or  at  any  time  concludes  independently  that 
hquidation  is  necessary,  it  will  notify  tfte 
lender.  The  lender  will  liquidate  the  loan 
unless  FmHA,  at  its  option,  decides  to  cany 
out  liquidation. 

A.  The  lender's  proposed  method  of 
liquidation.  Within  30  days  after  the  decision 
to  liquidate,  the  lender  will  advise  PmHA  In 
writing  of  its  proposed  detailed  method  of 
liqudation  called  a  Uquidatton  plan  and  wilt 
provide  FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  loan  debt  instrumentfs)  and 
related  security  instruments. 

2.  bifbrmation  Ksts  concerning  die 
borrower's  assets  induding  real  and  personal 
property,  fbctures,  ctatms,  contracts, 
inventory  (including  perishables^,  accounts 
receivable,  and  other  existing  and  coiitliigent 
assets,  advice  as  to  whether  or  not  each  item 
is  serving  as  collateral  for  the  guaranteed 
loan. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  tiie 
indebtedness. 

4.  If  ^e  outstanding  principal  loan  balance, 
including  accrued  interest  is  less  than 
$200,000,  the  lender  will  obtain  an  estimate  of 
the  market  and  potential  liquidated  value  of 
the  collateral.  On  loan  balances  hi  excess  of 
$200,000,  the  lender  wiU  obtain  an 
independent  appraisal  report  on  all  collateral 
securing  the  loan,  which  will  reflect  the 
current  market  value  and  potential 
liquidation  value.  The  appraisal  report  is  for 
the  purpose  of  permitting  Ae  lender  and 
PmHA  to  determine  the  appropriate 
liquidation  actions. 

B.  FmHA 's  re^tortse  to  the  lender^ 
liquidation  pfan.  PmHA  wiH  tnform  tfie 
lender  in  writing  whether  It  concurs  in  the 
lender's  liquidation  plan.  Should  FmHA  and 
the  Lender  not  agree  on  the  lender's 
liquidation  plan,  negotiations  will  take  place 
between  FmHA  and  the  lender  to  resolve  the 
disagreement.  The  lender  will  ordinarily 
conduct  the  liquidation;  however,  should 
FmHA  opt  to  conduct  fte  liquidation,  PtoiHA 
will  proceed  as  follows: 

1.  The  lender  wfH  transfer  to  FmHA  all 
rights  and  interest  necessary  to  allow  PtaiHA 
to  liquidate  the  loan. 

2.  FmHA  wfR  attempt  to  obtain  the 
maximura  amomrt  of  proceeds  from 
liquidation. 

3.  Options  available  to  FhiHA  include  any 
one  or  combination  of  the  usual  commerda) 
methods  of  KqnidaHon. 

C.  Acceleration.  The  lender  or  PmHA.  if  ft 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary,  including  giving 
any  notices  artd  taking  any  other  legal  action 
required  by  tfie  security  instruments.  A  copy 
of  the  acceleration  notice  or  other 
acceleration  document  will  be  sent  to  PmHA 
or  the  lender,  as  the  case  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  lender  conducts  the  liquidation,  it 
will  account  for  funds  during  the  period  of 
liquidation  and  wfll  provide  FmHA  with 


periodic  reports  on  the  progress  of 
liquidation,  disfoattioa  of  collateral,  reswitiqg 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidation.  The 
lender  will  transmit  to  FmHA  any  payment 
received  from  the  borrower  from  liquidation 
or  other  proceeds,  etc,  using  Form  FmHA 
1980-43,  "Lender's  Guaranteed  Loan  Payaeal 
to  FmHA."  When  PmHA  liquidates,  the 
lender  will  be  provided  with  similar  reports 
on  request. 

E.  income  from  collateral.  Any  net  rental  or 
other  income  that  has  been  received  by  the 
lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt. 

XU.  Protective  Adinutcee. 

Protective  advances  nmt  oaasUtBte  ■■ 
indebtedness  of  the  borrower  to  the  lender 
and  be  secured  by  the  security  instnmientfs), 
FmHA  written  authorization  is  required  on  aB 
protective  advances  in  excess  of  $800. 
Protective  advances  include,  but  are  not 
limited  to,  advances  made  for  taxea.  annual 
assessments,  ground  rent  hazard  or  flood 
insurance  premiums  affecting  (he  collaleral, 
and  other  expenses  necessary  to  preserve  or 
protect  the  security.  Attorney  fees  are  not  a 
protective  advance. 

XHL  Future  Recovery. 

After  a  loan  has  been  Bquidated.  any  future 
funds  which  may  be  recovered  by  the  lender 
will  be  forwarded  to  FmHA. 

XIV.  Bankruptcy. 

The  lender  is  responsible  for  prolecting  the 
guaranteed  loan  debt  and  all  collateral 
securing  the  k>an  in  banlvuptcy  proceedings. 

XV.  Other  Requirements. 

This  agreement  is  subject  to  afl  the 
requirements  of  subpart  ]  of  tMe  7  CFK  part 
198B.  and  any  fiiture  BHtendtneiits  of  these 
regulations  not  inconsistent  with  this 
agreement  Interested  parties  may  agree  to 
abide  by  future  PmHA  regulations  not 
inconsistent  with  the  agreement. 

XVI.  Execution  of  Agreements. 

If  this  agreement  is  executed  prior  to  the 
execution  of  the  Loan  Note  Guarantee,  this 
agreement  does  not  impoac  any  obligatioa 
upon  FmHA  with  respect  to  the  execution  td 
such  contract  FmHA  in  no  way  warrants  that 
such  a  contract  has  been,  or  will  be. 
executed, 

Xy/m.  Notices. 

All  notices  and  actions  %vili  be  initialed 
through  FmHA. 

XVIIL  EmviroimtentaJ  Beqtiirements. 

The  leader  wili  anaare  that  the  borrower 
complies  «»ith  the  measure  identified  ia  4>e 
eJovrnawsit's  environmnfld  laipoct  analysis 
for  the  program  for  the  porpoM  of  avoiding  or 
reducing  the  adverse  environmental  impacts 
of  the  program's  operation. 

Dated  this day  of  . 

19 


ATTEST- 
Lender 

By: 

Title: 


.{Seal) 


United  States  of  America 
Farmers  Home  Administration 

By: 

Title: 


IMI 
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Appendix  C—  Fonii  |FmH.^  19aO-77,  Loan 
Note  Guarantee — AgricultunI  Resource 
Conservation  Demoutnlioa  Program 

Form  Approved  OM  i  No. 
7  CFR  Part  1980 
Subpart ) 


Borrower 


Lender 


Lender's  Address 


Stale 


Date  of  Note 


FmHA  Loan  ID  Num  ber 


Lender's  IRS  Tax  ID  Number 


Principal  Amount  of  Loan  $ — 
The  principal  amount  of  loan  evidenced  by 

nole(s)  (inclifles  bonds  as 

appropriate)  is  described  below.  This 
instrument  is  attach^  to  note in  the 


face  amount  of  $l. 
of 


Lender's  note  No. 


ToW.. 


.  and  is  number 


Face 

amount 


Pereent  of 

total  tace 

amount 


100 


In  consideration  c  f  the  making  of  the 
subject  loan  by  the  i  ibove-named  lender,  the 
United  States  of  Am  erica,  acting  through  the 
Fanners  Home  Adnvnistration.  of  the  United 
Slates  Department  <^f  Agriculture  (called 
"FmHA").  pursuant  to  the  Farms  for  the 
Future  Act  of  1990  [J  U.S.C.  4201  note),  does 
hereby  agree  that  in|  accordance  with,  and 
subject  to,  the  conditions  and  requirements  in 
this  instrument,  will 

(a)  at  the  lender'slrequest  advance  to  the 
lender  the  unpaid  pttrtion  of  any  principal 
and/or  interest  payment  60  days  or  more 
past  due  as  evidenced  by  said  note(s].  Such 
advance  will  accnid  interest  at  the  note  rate 
and  must  be  an  indi  btedness  of  the 
borrower. 

(b)  pay  to  the  leni  ler,  any  principal  and 
Interest  indebtedne  is  on  secured  protective 
advances  for  protec  lion  and  preservation  of 
collateral  made  wit|i  FmHA's  authorization, 
including,  but  not  li(nited  to,  advances  for 
taxes,  annual  assessments,  any  ground  rents, 
and  insurance  preirijiums  affecting  the 
collateral. 


tie 


Definition  of  Lende  • 

The  lender  is  the 
making  and  servici 
guaranteed  under 
7  CFR  of  part  1980. 
party  requesting  a 

Conditions  of  Guarantee 

1.  Loan  Servicing 
mortgagee  and/or 
withstanding  the 
hold  a  portion  of 


[>er8on  or  organization 
the  loan  which  is 
provisions  of  subpart  |. 
The  lender  is  also  the 
i  }an  guarantee. 


:ra:t 

fth! 


The  lender  will  remain 
^ured  party  of  record  not 
that  another  party  may 
loan.  When  multiple   , 


notes  are  used  to  evidence  a  loan,  the  lender 
will  structure  repayments  as  provided  in  the 
loan  agreement.  The  lender  will  be 
responsible  for  servicing  the  entire  loan, 
including  any  advances  made  by  FmHA  to 
the  lender  under  its  guarantee  of  timely 
payments. 

2.  FuH  Faith  and  Credit  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
leiTder  has  actual  knowledge  at  the  time  it 
became  such  a  lender  or  which  the  lender 
participates  in  or  condones  and  the  following: 

(a)  The  Loan  Note  Guarantee  will  not  be 
honored  by  FmHA  to  the  extent  that  any 
delinquency  or  loss  is  occasioned  by 
violation  of  usury  laws,  negligent  servicing, 
or  failure  to  obtain  the  required  security 
regardless  of  the  time  at  which  FmHA 
acquires  knowledge  of  the  foregoing. 
Negligent  servicing  is  defined  as  the  failure  to 
perform  those  services  which  a  reasonably 
prudent  lender  would  perform  in  servicing  its 
own  portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only  the 
concept  of  a  failure  to  act  but  also  not  acting 
in  d  timely  manner  contrary  to  the  manner  in 
which  a  reasonably  prudent  lender  would 
act. 

(b)  The  Loan  Note  Guarantee  will  not  be 
honored  by  FmHA  to  the  extent  that  loan 
funds  are  used  for  purposes  other  than  those 
speciHcally  approved  by  FmHA  in  its  Form 
FmHA  1980-75,  "Conditional  Commitment  for 
Guarantee  (Agricultural  Resource 
Conservation  Demonstration  Program)." 

(c)  The  Loan  Note  Ciiarantee  is  void  if  the 
note  to  which  this  is  attached  or  relates 
provides  for  payment  of  interest  on  interest. 

3.  Protective  Advances.  Protective 
advances  made  by  the  lender  pursuant  to  the 
regulations  will  be  guaranteed  to  the  same 
extent  as  provided  in  the  Loan  Note 
Guarantee. 

4.  Lender's  Obligations.  The  lender  will 
promptly  remit  to  FmHA  any  payment  or 
portion  of  a  payment  including  accrued 
interest  thereon,  previously  advanced  by 
FmHA  to  the  lender  under  its  guarantee  of 
timely  payments  and  subsequently  received 
from  the  borrower. 

5.  When  Guarantee  Terminates.  This  Loan 
Note  Guarantee  will  terminate  automatically 
ten  years  from  the  date  of  the  note  or  upon 
full  payment  of  the  guaranteed  loan. 

6.  Settlement.  The  amount  due  under  this 
instrument  will  be  determined  and  paid  as 
provided  in  the  subpart  |  of  part  1980  of  title  7 
CFR  in  effect  on  the  date  of  this  instrument. 

7.  Interest  Assistance.  In  addition  to 
FmHA's  guarantee  of  timely  payments  of 
principal  and  interest.  FmHA  will  pay  a 
portion  of  the  interest  to  the  borrower  as 
provided  in  the  executed  Form  FmHA  1980- 
78,  "Interest  Assistance  Agreement 
(Agricultural  Resource  Conservation 
Demonstration  Program)." 

9.  Notices. 

All  notice  and  actions  will  be  initialed 

through  the  FmHA  ! for 

(State)  with  mailing  address  at 


the  date  of  this  instrument 


United  States  of  America 
Farmers  Home  Administration 

By: 

Title: 

(Date)^ 


Form  Approved 
OMB  No. 
7  CFR  Part  1980 
Subpart ) 


Appendix  D— Fonn  FmHA  1980-78,  Interest 
Assistance  Agreement;  Agricultural  Resource 
Conservation  Demonstration  Program 


Borrower 


Lender 


Lender's  Address 


State 


Date  of  Note 


FmHA  Loan  ID  No. 


Lenders  IRS  Tax  ID  No. 


Principal  Amount  of  Loan  S — 

The  principal  amount  of  loan  is 

evidenced  by note{8)  described 

below. 


Lender's  note  No. 


Amount  ol  Note 


Note 

intefesi 

rate 


This  agreement  is  effective  beginning 

and  expires  on The  United 

States  of  America,  acting  through  the  Farmers 
Home  Administration  of  the  United  States 
Department  of  Agriculture  (called  FmHA). 
pursuant  to  the  Farms  for  the  Future  Act  of 
1990  (7  U.S.C.  4201  note),  agrees  that  in 
accordance  with  and  subject  to  the 
conditions  and  requirements  in  this 
agreement,  to  assist  the  borrower  in  making 
its  interest  payments,  will  pay  the  borrower 
as  follows; 

In  each  of  the  initial  5  years  of  the  loan 

beginning and  ending . 

FmHA  agrees  to  pay  the  borrower  an  amount 
equal  to  the  interest  accruing  on  the  loan 
each  of  the  first  5  years. 

In  each  of  the  sixth  through  tenth  years  of 
the  loan  beginning and  ending 


,  FmHA  agrees  to  pay  the  borrower 

an  amount  equal  to  the  difference  between 
the  note  interest  rate  and  the  rate  of  interest 
then  being  charged  FmHA  Limiled  Resource 
Operating  Loan  borrowers  but  not  less  than  3 
percent  per  armum. 

Payments  will  be  made  to  the  borrower  lU 
days  prior  to  an  interest  payment  due  date. 
The  payment  shall  be  by  wire  transfer  into 
the  Trust  Fund  Account  identified  as  follows: 

Bank ; — • 

Account  * '■ 
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Wire  Transfer  Information 


Conditionss  of  Interest  Assistance 

1.  Interest  Assistance  Payments.  FmHA 
payments  made  in  connection  with  interest 
assistance  will  be  calculated  using  a  360  or 
365  day  year  method  on  a  declining  balance. 
The  lender  will  indicate  on  Form  FmHA 
1980-19  "Guaranteed  Loan  Closing  Report." 
the  preferred  method  which  may  not  change 
once  established.  The  lender  will  notify 
FmHA  of  the  interest  due  using  Form  FmHA 
1980-24,  "Request  Interest  Rate  Buydown/ 
Subsidy  Payment  to  Guaranteed  Lender,"  30 
days  prior  to  the  payment  due  date. 

2.  When  Interest  Assistance  Payments 
Cease.  Interest  assistance  payments  will 
cease  upon  termination  of  the  Loan  Note 
Guarantee  reaching  the  expiration  date  set 
forth  in  this  agreement  or  upon  cancellation 
by  the  Government. 

3.  Cancellation  of  Interest.  The  lender 
certifies  that  the  amount  of  interest  reduction 
on  the  subject  borrower's  account  will  be 
permanently  cancelled  as  it  becomes  due  and 
no  attempt  will  be  made  to  collect  that 
portion  of  the  debt  which  will  be  paid  by 
FmHA. 

4.  Regulatory  Changes.  This  Agreement  is 
subject  to  the  present  regulations  of  the 
FmHA  and  its  future  regulations  not 
inconsistent  with  any  provision  of  this 
Agreement. 

5.  Cancellation.  The  Interest  Assistance 
Agreement  is  incontestable  except  for  fraud 
or  misrepresentation  of  which  the  lender  has 
actual  knowledge  at  the  time  this  Agreement 
is  executed  or  for  which  the  lender 
participates  in  or  condones. 

6.  Access  to  Lender's  Files.  Upon  request 
by  FmHA.  the  lender  will  permit 
representatives  of  FmHA  (or  other  agencies 
of  the  U.S.  Department  of  Agriculture 
authorized  by  that  Department)  to  inspect 
and  make  copies  of  any  of  the  records  of  the 
lender  pertaining  to  FmHA  guaranteed  loans. 
Such  inspection  and  copying  may  be  made 
during  regular  office  hours  of  the  lender  or 
any  other  time  the  lender  and  FmHA  And 
convenient. 

7.  Borrower  shall  use  the  interest 
assistance  solely  to  promptly  pay  interest  as 
it  becomes  due  on  the  loan. 

To  the  extent  permitted  by  law  and  the 
supervisory  agency,  the  lender  agrees  to 
allow  FmHA  access  to  audit  fmdings  by  the 
lender's  supervising  agency  when  examining 
interest  assistance  claims. 
Address:    — ■ 


By:  

Title:  

United  States  of  America 
Farmers  Home  Administration 
Acknowledged 
Borrower 

Attest: (Seal) 

By:  : 

Title: 

Lender: 

Attest: (Seal) 

By:  

Title:  


Date:  |uly  18. 1991. 
La  Veme  Ausman, 

Administrator,  Fanners  Home 

A  dministration. 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  381 
(Docket  No.  8S-033P] 
RIN  0583-AA95 

FInistied  Product  Inspection 

AQCNCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

StiMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  and  pouUi*y 
products  inspection  regulations  to  allow 
canning  establishments  more  flexibility 
in  complying  with  the  regulatory 
requirements  concerning  finished 
product  inspection  of  thermally- 
processed  shelf  stable  canned  product. 
The  existing  regulations  allow 
establishments  to  use  quality  control 
programs  to  ensure  compliance  with  the 
regulations.  However,  an  association  of 
processors  expressed,  in  two  petitions, 
that  they  have  little  flexibility  in 
developing  different,  yet  equally 
effective  quality  control  procedures  for 
finished  product  inspections,  because 
the  scope  of  quality  control  programs 
now  permitted  is  limited  by  the 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  November  25. 1991. 
ADDRESSES:  Written  comments  to: 
Policy  Office.  Attn:  Linda  Carey,  FSIS 
Hearing  Clerk,  room  3171.  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250.  (See 
also  "Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  C.  Smith.  Director, 
Processed  Products  Inspection  Division. 
Science  and  Technology.  Food  Safety 
and  Inspection  Service.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
Area  Code  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
within  the  scope  of  Executive  Order 
12291.  It  will  not  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 


industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Effect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities,  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601). 
Finished  product  inspections  are 
conducted  in  accordance  with 
S§  318.309  and  381.309  of  the  Federal 
meat  and  poultry  products  inspection 
regulations.  All  canners  of  thermally- 
processed  shelf  stable  meat  and  poultry 
products,  therefore,  have  operating  costs 
related  to  the  requirements  of  these 
sections  of  the  regvilat|ons.  The 
proposed  changes  wokid  permit 
increased  flexibility  in  developing 
effective  quality  control  procedures  for 
finished  product  inspections. 
Establishments  choosing  to  continue 
complying  with  the  existing  regulations 
will  not  be  affected  by  this  proposal. 
Establishments  voluntarily  choosing  to 
create  different  quality  control  programs 
would  have  to  provide  for  at  least  the 
same  level  of  assurance  as  that  of  the 
requirements  in  SS  318.309(d)  and 
381.309(d)  of  the  meat  and  poultry 
products  inspection  regulations. 
However,  it  is  expected  that  such  a 
voluntary  quality  control  program  would 
not  be  considered  unless  the 
establishment  determines  it  is  a  more 
cost-effective  procedure  than  previously 
existed. 

Paperwork  Requirements 

Under  this  proposal,  quality  control 
programs  may  differ  from  the  specific 
regulatory  requirements  if  they  are 
determined  to  be  equivalent  to  the 
requirements  or  meet  the  intent  of  the 
requirements  which  is  to  provide 
assurance  of  the  safety  and  stability  of 
canned  products.  Currently,  quality 
control  programs  must  comply  with  the 
requirements  of  SS  318.309  and  381.309 
of  the  Federal  meat  and  poultry 
products  inspection  regulations.  The 
proposed  rule  would. require 
establishments  voluntarily  choosing  to 
develop  a  quality  control  program  that  is 
different  from,  but  equivalent  to,  the 
requirements  for  finished  product 
inspection,  to  submit  quality  control 
program  plans  to  the  Administrator  for 
approval  in  accordance  with  SS  318.4(c) 
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and  (d}  and  381.146(c]  and  (d)  af  the 
regulabcnu.  Establtsbments  may 
devekip  a  quality  control  program  to 
address  all  or  some  of  the  reqiiiitiMirti 
of  H  318.308  and  181.309  of  the  caaetA 
finished  pnxiact  inspection  regulations. 
The  infonnatioii  cfllection  requirements 
coRtamed  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  apfroval. 

Comments 

Interested  persons  are  invited  to 
submit  written  coaunents  concerning 
this  proposal.  Written  conuneots  should 
be  sent  to  the  Poiky  Office  and  shoukl 
refer  to  Docket  Niinber  88-033P.  Any 
person  desiring  ani  opportunity  for  an 
oral  presentation  i)f  views  as  provided 
under  the  Poultry  Products  Inspection 
Act  should  make  such  request  to  Mr. 
William  C  Smith  ^o  that  arrangements 
can  be  made  for  silch  views  to  be 
presented.  A  recoijd  will  be  made  of  all 
views  orally  presented.  All  conunents 
submitted  in  response  to  the  proposal 
will  be  available  Epr  public  inspection  in 
the  Policy  Office  ciiring  the  hours  of  9 
a.m.  and  12:30  p.m  and  1:30  pjn.  and  4 
p.m.,  Monday  throiigh  Friday. 

Backgroond 

The  Agency  haslreceived  two 
petitions  from  the  plational  Food 
Proceslors  Association  (NFPA)  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to  allow 
canning  estabUshments  more  latitude  m 
complying  with  thf  specific 
requirements  cont^med  in  S  S  318.309 
and  381.309  (9  CFR  318.309.  381.309)  of 
the  Federal  meat  and  poultry  products 
inspection  regulations.  Sections  318.309 
and  381.309  of  the  ^^gulations  allow 
estabhsfaments  to  fcontrol  aH  or  part  of 
fmished  prodnct  ti|spection  operations 
with  a  quality  conirol  program  or,  in  Ken 
of  a  quality  control  program,  to  follow 
all  of  the  current  requirements  covering 
incubation  prooed|n^e8.  m<H)ttanng 
container  condrtiofi,  arxl  sMppng. 
Currently,  all  establishments,  whether 
or  not  they  have  quality  control 
programs,  must  comply  with  all  of  the 
following  requirements. 

Establishments  tnnst  sample  at  least 
one  container  for  ikicubation  from  batch- 
type  thermal  processing  systems  and 
one  container  per  1,000  from  continuous 
systems.  Sample  qontainers  must  be 
incubated  for  not  less  than  10  days  (240 
hours)  at  95±rF  ^5±2.8*C)  The 
fmdifig  of  abnormal  containers  among 
Incubatkm  samples  is  cause  to  officially 
retain  at  least  the  code  lot  involved. 
Likewise,  when  abnorrnal  contamers  are 
detected  by  meant  other  than 
incubaftion.  the  affected  tots  caraiotbe 
shipped  until  the  t^rogram  has 


determined  that  the  product  is  safe  and 
stable,  meaning  that  the  pnxhict  was  not 
contaminated  or  adulterated  during 
processing  and  the  product  remains 
wholesome.  Moreover,  establishraents 
cannot  ship  canned  product  before  the 
end  of  the  required  incubation  period 
unless  the  establishment  has  approval 
from  the  FSIS  area  supervisor  of  written 
procedures  for  preventing  the  shipped 
product  from  reaching  the  retail  level  of 
distribution  before  sample  incubation  is 
completed.  The  procedures  must  assure 
that  the  product  could  be  returned  to  the 
establishment  promptly  should  such 
action  be  deemed  necessary  due  to  the 
incubation  results. 

One  of  two  petitions  from  the  NFPA 
requested  revisions  to  the  regulations 
that  would  permit  establishments  to  ship 
product  to  retail  outlets  before  the 
completion  of  incubation,  provided  they 
operate  under  an  approved  quality 
control  program  that  exceeds  certain 
elements  of  existing  regulations.  As  an 
example,  it  suggested  an  augmented 
incubation  program  and  development  of 
a  program  for  evaluating  process 
deviations  and  the  significance  of 
abnormal  containers  found  during 
incubation.  The  second  petition  bom  the 
NFPA  requested  that 
§§  318.309(d)(l)(iv)(Z))  and 
381.309(d1(l)(iv)(6]  of  the  meat  and 
poultry  products  inspection  ragulations 
(incubation  sampling  frequency  for 
continuous-type  thermal  processing 
systems)  be  revised  "*  *  *  to  provide 
greater  equality  vdth  the  required 
minimum  sampKng  rates  for  batch-type 
processing  systems."  The  petitioner 
suggested  that  at  least  one  container  be 
drawn  for  incubation  sampling  at  time 
intervals  not  to  exceed  the  process  time 
for  the  product.  For  example,  tf  a 
particular  product/container  has  a 
process  schedule  of  25  minutes  at  250T, 
then  at  least  one  incubation  sample 
would  be  selected  every  25  minutes. 
However,  because  some  systems 
operate  at  a  very  high  volume  (e.g., 
severd  hundred  containers/minute],  the 
NFPA  suggested  a  minimum  sampling 
rate  of  at  least  one  container  for  every 
20,000  processed. 

Both  of  the  above-mentioned  petitions 
are  being  addressed  in  this  proposaL 
However,  rather  than  amend  current 
requirements  for  tinished  product 
inspection  concerning  sampling 
frequency  and  developing  quality 
control  requirements  specifically  for 
shipment  of  product  before  the  end  of 
the  10-day  incubation  period  as 
requested  by  the  petitioner,  the  Agency 
is  proposing  to  provide  estaMiskments 
the  option  to  develop  quality  control 
programs  centainhtg  provisions  (hat  are 


different,  bat  no  less  effective.  Ihan 
current  requirements.  For  example,  the 
shipment  of  products  before  the  end  of 
incubation  and  decreasing  the  sampling 
incubation  rate,  as  discussed  in  the 
above-referenced  petitions,  may  be 
addressed  in  such  quahty  control 
programs.  Quality  control  programs 
would  be  required  to  provide  for  at  least 
the  same  level  of  assurance  as  the 
existing  requhwnents  of  55  318.309  and 
381.309  which  are  designed  to  ensure 
that  thermally-processed  canned 
product  is  wholesome  and 
unadulterated.  Therefore,  FSIS  is 
proposing  that  the  regulations  be 
amended  to  permit  the  use  of  FSIS- 
approved  quality  control  programs  that 
vary  from  the  specific  requirements  in 
55  318.309(d]  and  381.309(d)  of  the 
regulations.  Establishments  currently 
operating  quality  control  programs 
vvhich  comply  with  finished  product 
inspection  requirements  in  accordance 
with  55  318.309(a)  and  381.309(a)  would 
be  aUe  to  continue  to  do  sa  The 
regulations  in  paragraph  (d)  of 
55  318.309  and  381.309  would  still  be 
applicable  in  the  absence  of  an 
approved  quality  control  program. 

Variations  from  tfie  regulatory 
requirements  would  be  allowed  only  as 
long  as  a  particular  proposal  provides  at 
least  the  same  level  of  assurance  as  that 
of  the  requirements  in  §5  318.309(dJ  and 
381.309(d).  For  example,  a  quality 
control  program  proposing  a  reduction 
in  the  incubation  sampling  rate  for  a 
continuous  system  from  the  required 
incubation  sampling  rate  l/l.OOO  to  1/ 
10.000,  would  have  to  provide  for  at 
least  the  same  level  of  assurance  as  that 
of  the  existing  requirements  in  55 
318.309  and  381.30a  An  example  would 
be  to  incubate  the  samples  for  more 
than  10  days  at  no  less  than  95*F. 
Similarly,  a  processor  wishing  to  sb^ 
product  at  any  time  after  processing 
may  be  expected  to  exceed  current 
incubation  sampling  requirements  by 
increasing  the  number  of  incubation 
samples.  Moreover,  a  quality  control 
program  would  have  to  contain  a 
provision  that  would  invoke  tightened 
criteria  compared  to  those  regularly 
employed  in  the  establishment's  quality 
control  program  in  cases  where 
unwholesome  product  abnormal 
containers,  or  other  irregularities,  which 
may  compromise  product 
wholesomeness.  occur.  Such  tightened 
criteria  could  include,  for  example, 
increasing  the  incubation  sampling  rate, 
lengthening  the  incubation  period, 
delaying  product  shipment  untO  a£ler  the 
incubation  period  has  ended, 
intensifying  container  condition 
examinations  prior  to  shipment,  or  other 
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actions  depending  upon  the  quality 
control  program.  An  establishment 
would  use  these  tightened  criteria  until 
the  cause  of  the  irregularities  is 
identified  and  resolved  and  the  Program 
has  determined  that  the  corrective 
action  taken  by  the  establishment  is 
sufficient  to  produce  wholesome  and 
unadulterated  product  with  the  routine 
provisions  contained  in  the  approved 
quality  control  program. 

Proposed  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend 
parts  318  and  381  of  the  Federal  meat 
and  poultry  products  inspection 
regulations  as  set  forth  below. 

List  of  Subjects 

9  CFR  Part  318 

Meat  inspection:  canned  products; 
quality  control. 

9  CFR  Part  381 

Poultry  products  inspection;  canned 
product;  quality  control;  packaging  and 
containers. 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  45a  1901-1906;  21  U.S.C. 
601-195;  7  CFR  2.17,  2.55. 

2.  Section  318.309  would  be  amended 
by  revising  paragraphs  (b),  (c).  and 
(d)(l)(viii)  to  read  as  follows: 

§318.309    Finished  product  Inspection. 

(b)  Any  partial  quality  control 
program  for  finished  product  inspection 
shall  be  prepared  and  submitted  to  the 
Administrator  for  approval  in 
accordance  with  S  318.4  of  this  part. 

(c)  That  portion  of  a  total  quality 
control  system  for  finished  product 
inspection  shall  be  prepared  and 
submitted  to  the  Administrator  for 
approval  in  accordance  with  S  318.4  of 
this  part. 

(d)  •  •  • 

(viii)  Shipping.  No  product  shall  be 
shipped  from  the  establishment  before 
the  end  of  the  required  incubation 
period  except  as  provided  in  this 
paragraph  or  paragraph  (b]  or  (c]  of  this 
section. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  450.  21  U.S.C.  451-470,  7 
CFR  2.17,  2.55. 

2.  Section  381.309  would  be  amended 
by  revising  paragraphs  (b),  (c),  and 
(d)(l)(viii)  to  read  as  follows: 

S  3«  1 .309    FlnlslMd  product  inspection. 

(b)  Any  partial  quality  control 
program  for  finished  product  inspection 
shall  be  prepared  and  submitted  to  the 
Administrator  for  approval  in 
accordance  with  S  381.145  of  this  part. 

(c)  That  portion  of  a  total  quality 
control  system  for  finished  product 
inspection  shall  be  prepared  and 
submitted  to  the  Administrator  for 
approval  in  accordance  with  S  381.145  of 
this  part. 

(d)  •  •  • 
(1)  *  *  * 

(viii)  Shipping.  No  product  shall  be 
shipped  from  the  establishment  before 
the  end  of  the  required  incubation 
period  except  as  provided  in  this 
paragraph  or  paragraph  (b]  or  (c)  of  this 
section. 


Done  at  Washington,  DC  on  September  18, 
1991. 
R.  |.  Pniche, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

(FR  Doc.  01-22968  Filed  9-23-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminiatration 

29  CFR  Pali  1910 
(Docket  8-028] 
RIN  1218-AB20 

Procesa  Safety  Management  of  Highly 
Hazardous  Chemicals 

aoency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACnON:  Proposed  rule;  notice  of 
availability  of  the  John  Gray  Institute 
report  on  contractors  and  peer  reviews 
of  the  report;  reopening  of  the  record  to 
reexamine  the  issue  of  contractors  in 
light  of  the  study;  and  request  for 
comments. 

summary:  This  document  announces  the 
availability  of  a  study  conducted  by  the 
John  Gray  Institute  of  Lamar  University 
(John  Gray  report]  concerning  the  use  of 
contractors  in  the  petrochemical 
industry  and  invites  the  public  to 
reexamine,  in  light  of  this  study,  the 
contractor  provisions  contained  in  the 
proposed  standard  for  Process  Safety 


Management  of  Highly  Hazardous 
Chemicals  (Process  Safety  Management 
standard),  published  on  July  17. 1990  (55 
FR  29150).  OSHA  wants  to  assure  that 
safety  issues  surrounding  contractor 
employees  how  are  exposed  or  may 
expose  site  employees  to  potentially 
catastrophic  events  are  thoroughly 
addressed  in  the  final  Process  Safety 
Management  standard.  The  John  Gray 
report  addresses  various  aspects  of  this 
issue  and  may  be  pertinent  to  the 
proposed  standard. 

OATtt:  Comments  must  be  postmarked 
by  October  24, 1991. 

addresses:  John  Gray  Report.  The  John 
Gray  report,  "Managing  Worker  Safety 
and  Health:  The  Case  of  Contract  Labor 
in  the  U.S.  Petrochemical  Industry,"  as 
well  as  the  peer  reviews  of  the  report, 
are  available  upon  request  from  the 
Docket  Office,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  N2625.  200  Constitution 
Avenue,  NW..  Washington,  DC  20210 
telephone  (202)  523-7894. 

Comments.  Comments  on  the  John 
Gray  report  and  the  contractor 
provisions  contained  in  the  proposed 
Process  Safety  Management  standard 
should  be  submitted  in  quadruplicate  to 
the  Docket  Office,  Docket  S-026,  U.S. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration, 
N2625,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  room  N3637,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  (202)523-8151. 
SUPPlfMENTARY  INFORMATION: 

I.  Background 

On  October  23, 1989,  catastrophic 
explosions  and  fires  occurred  at  the 
Phillips  66  Company's  Houston 
Chemical  Complex  resulting  in  23  deaths 
and  more  than  130  injuries.  The  issue  of 
contractors  at  the  workplace  surfaced 
since  a  contractor  had  been  working  in 
the  vicinity  of  the  release. 

OSHA's  growing  experience  with  the 
petrochemical  industry  indicated  that  a 
significant  number  of  companies  in  this 
industry  were  using  contractors  to 
perform  regular  maintenance,  repairs, 
construction,  and  renovation.  The 
Agency  determined  that  more 
information  was  needed  about  the 
extent  to  which  contract  work  might 
affect  workplace  safety. 

OSHA  asked  the  John  Gray  Institute 
to  conduct  a  study  of  safety  and  health 
issues  as  they  relate  to  contract  work  in 
the  petrochemical  industry.  The  Institute 
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was  guided  on  thei  methodology  aod 
approach  for  the  study  by  a  Steering 
Cemmittee  made  i»p  of  representative* 
from  labor,  maoagemeat  and  academia. 

The  John  Gray  I|istitute  report 
examined  such  fa^rs  as  the  extent  of 
indu&tty  reliance  i)pon  contract 
employees;  the  nature  of  work 
performed  by  contractors;  the  rale  of 
safety  records  in  qontractoir  selection: 
the  training  provided  to  employees  and 
the  supervision  adcorded  to  safety  and 
health  compliance  for  contract 
operations  as  compared  with  that  for 
company  operatiofw;  and  injtiry/iHness 
recordkeeping. 

On  July  17. 199a  OSHA  published  iaa 
the  f  orferal  Rcgistfer  (55  FR  29150)  its 
notice  of  proposed  mleoiakiag 
concerning  Prece«  Safety  Management 
The  proposed  standard  contained 
specific  piovisioni  concerning 
contractws.  The  t^  reads  as  follows: 

[h]  Cotttmcton.  tV  The  employer  shall 
infonn  contractors  perfornung  Mnork  on,  or 
near,  a  process  of  thf  known  potential  fire, 
explosion  or  toxic  rdlesse  hazards  related  to 
the  contractor's  work  and  the  process,  and 
ensure  that  contract  employees  are  trained  io 
the  work  practices  necessary  to  safely 
perform  their  job.  Tl^  employer  shall  also 


'  any  applicable  safety 

Itall  explain  Io 
able  provisieaa  of  the 
I  required  by  paragraph 


infonn  contractors 
rules  if  the  facility 

(2)  The  employer 
contractors  the  appi 
emergency  action 
(n)  of  this  section. 

(3)  Contract  empl(iyers  shall  assure  that 
each  of  their  emplovtees  foHow  all  applicable 
work  practices  and  Safety  rules  of  the  facility. 
(SS  FR  28164-2S165) 

OSHA  has  received  significant  input 

on  these  contract^  provisions  during 
the  rulemaking  on  the  Process  Safety 
Management  standard  aiid  this 
information  will  be  thoroughly 
considered  in  the  ievelopment  of  the 
final  provisions. 

II.  Agency  Action 

Since  the  }ohn  ( kay  report  contains 
information  that  nay  be  relevant  to  the 
contractor  provisi  ons  of  the  proposal, 
the  Agency  is  reopening  the  record  to 
receive  the  reportland  to  allow  the 
public  an  opportunity  to  comment  on  the 
report.  Therefore.  OSHA  invites 
interested  person  i  to  comment  on  the 
]ohn  Gray  report  particularly  focusing 
comments  on  how  the  report  should 
influeiKe  the  Prooess  Safety 
Management  prottosaL 

Also,  because  t  lis  study  may  be  an 
important  factor  i  a  the  development  of 
safety  requiremeits  for  contractors. 
OSHA  believed  tfiat  it  was  appropriate 
for  the  study  to  utdergo  a  peer  review  to 
ensure  the  reliabitity  of  the  study  and  its 
findings.  These  p<  ler  reviews  are  also 
available  in  the  C  ocket  Office. 


PaUic  PaitkipatifNi 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argumeol*  on  the  John  Gray  report  and 
how  it  should  affect  the  hily  17. 198a 
PSM  proposal.  Comments  must  be 
postmarked  by  October  24, 1991.  Four 
copies  of  comments  must  be  submitted 
to  the  OSHA  Docket  Office,  Docket  S- 
028,  US.  Department  of  Lahot, 
Ocoipational  Safety  and  Health 
Administratioa  N2e25,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
The  telephone  nomber  of  the  I3ocket 
OfBce  IS  (202)  523-7894,  and  its  hours  of 
operation  are  10  a.m.  to  4  p-m.,  Moaday 
through  Friday.  Comments  limited  to  10 
pages  or  less  may  also  be  transmitted  by 
facsimile  to  (202)  523-5046,  provided 
that  the  original  and  four  copies  of  the 
comment  are  subsequently  sent  to  the 
Docket  Office. 

AU  materials  submitted  will  be 
available  for  inspection  and  copying  at 
this  address.  All  submissions  will 
become  a  part  of  the  record  developed 
for  the  process  safety  management  of 
highly  hazardous  chemicals  rulemaking. 

The  contractor  provisions  will  be 
reviewed  in  light  of  all  submissions 
received.  Decisions  on  the  contractor 
provisions  will  be  made  by  the 
Assistant  Secretary  based  on  the  entire 
record  of  the  proceeding. 

Authority 

This  docmnent  has  been  prepared 
under  the  direction  of  Gerard  F. 
Scannell,  Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  health  Act  of 
1970  (20  U.S.C.  655):  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033);  and  29  CFR 
part  1911. 

Signed  at  Waahingttxi.  DC  on  fiiis  tMh  day 

of  September,  1991. 

Gerard  F.  Scannell, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  91-22944  FHed  9-23-91;  8:45  am] 
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DEPAR71IENT  OF  DEFENSE 
Office  of  ttw  Stiretiinr 

32  CrH  Pfift  t99 
(DoD  6010.8-Rl 

CivlHan  Healtti  and  Medical  Program  of 
ttie  Untfomwd  Services  (CHAMPUS); 
Basic  Program 

agency:  Office  of  die  Secretary.  DoD. 
ACTMM:  Proposed  rale. 


SUMMARV:  This  ftofiSMed  rule  removes 
the  existing  CHAMPUS  benefit 
exclusion  of  certain  diagnostic  or 
treatment  procedures  which  invcdve 
electronic  transmission  of  data. 

The  intention  of  this  change  is  to 
allow  coverage,  ia  addition  to  the 
current  coverage  of  remote  cardiac 
pacemaker  monitoring,  of  otherwise 
allowable  procedures  when  they  employ 
electronic  transfer  of  data  to  improve 
the  quality  and  efficiency  of  the 
management  of  a  clinical  condition. 

DATES:  Comments  must  be  submitted  on, 
or  before,  October  24, 1991. 
ADORCSSES:  Office  of  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of  ■ 
Program  Development,  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  W.  Baker,  Office  of  Program 
Development.  OCHAMPUS.  telephone 
(303)  361-4019. 

SUPMJEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4. 1977  (42  FR  17972). 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R. 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Untformed 
Services  (CHAMPUS)"  (32  CFR  part 
199).  DoD  flOlO.B-R  "CiviWan  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)"  was  revised  in 
the  Federal  Register  on  July  1, 1986  (51 
FR  24008). 

The  CHAMPUS  Basic  Program 
currently  excludes  payment  for 
"services  or  advice  rendered  by 
telephone  or  other  telephonic  device, 
including  remote  monitoring,  except  for 
transtelephonic  monitoring  of  cardiac 
pacemakJers."  This  exclusion  promotes 
the  quality  of  care  standard  that  a 
substantive  service  of  a  diagnostic  or 
treatment  nature  requires  a  face-to-face 
contact  tietween  provider  and  patient 
The  transtelephonic  monitoring 
exception  for  cardiac  pacemakers, 
added  ia  1964  (84  FR  24000).  recognired 
that  remote  monitoring  can  be  an 
eHTicient  alternative  to  certain  outpatient 
visits  to  a  physician's  office  or  hospital. 

This  proposed  rule  facilitates  timely 
access  to  distant  clinical  experts  and 
evident  management  of  certain  medical 
conditions  In  the  home  environment. 
This  is  especially  important  for 
CHAMPUS  beneficiaries  who  reside  in 
locations  which  have  limited  specialized 
medical  resources. 

The  intention  of  this  change  is  to 
allow  coverage,  in  addition  to  the 
current  covefage  of  remote  cardiac 
pacemaker  monitoring,  of  otherwise 
allowable  procedures  when  they  employ 
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electronic  transfer  of  data  to  improve 
the  quality  and  efficiency  of  the 
management  of  a  clinical  coadition. 

Executive  Order  12291 

Requires  that  a  regulatory  analysis  be 
prepared  for  major  rules,  which  are 
defmed  to  include  any  rule  that  has  an 
annual  efl^ect  on  the  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects.  The  OfTice  of 
CHAMPUS  has  determined  that  this 
proposed  regulation  amendment  is  not  a 
major  rule  under  Executive  Order  12291 
because  this  change  will  not  add  clinical 
conditions  which  would  not  otherwise 
be  allowable.  Consequently  this 
proposed  change  is  not  expected  to 
change  benefit  costs  because  it  is  not 
expected  to  increase  the  voluree  of 
covered  procedures  relative  to  the 
volume  anticipated  to  have  been 
acceptably  performed  in  a  different 
manner  in  the  absence  of  this  change. 
Coverage  of  a  procedure  subsequent  to 
the  promulgation  of  this  proposed  rule 
as  a  Hnal  rule  requires  that  both  clinical 
and  fiscal  advantages  be  demonstrated 
compared  to  the  procedure  without  the 
electronic  data  transfer  element 

The  Regulatory  Flexibility  Act  of  1980 

Requires  that  a  federal  agency 
prepare  an  analysis  when  the  agency 
Issues  regulations  which  would  have 
significant  impact  upon  a  substantial 
number  of  small  entities.  We  certify  that 
this  proposed  rule,  if  promulgated  as  a 
final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
because  this  proposed  rule,  if  otherwise 
issued  as  a  final  rule,  does  not  add  or 
remove  requirements  for  providers  of 
services  to  CHAMPUS  beneficiaries  or 
substantially  alter  the  scope  of  services 
which  providers  have  found  to  be 
covered  by  the  CHAMPUS. 

Paperwork  Reductkm  Act  of  1990 

Requires  all  Departments  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  record  keeping 
requirements  in  a  proposed  or  final  rule. 
This  notice  of  proposed  rule  making 
adds  no  new  paperwork  requirements. 

List  of  Subjects  in  S2  CFR  Part  199 

Claims,  Handicapped.  Health 
Insurance,  and  Military  personnel. 

PART  199— (AMENDED) 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  pert  199 
continues  to  read  as  foUows: 


AuibMitr.  10  U.S.C  107«,  toea^  and  s  i;.s.c. 

301. 

2.  Section  199.4  it  proposed  to  be 
amended  by  revising  paragraph  (g)(52) 
to  read  as  follows: 


S  199.4 


(g)    •  •  * 

(52)  Telephonic  services.  Services  or 
advice  rendered  by  telephone  are 
excluded,  except  that  a  diagnostic  or 
monitoring  procedure  which 
incorporates  electronic  transmission  of 
data  or  remote  detection  and 
measurement  of  a  condition,  activity,  or 
function  (biotelemetry)  is  not  excluded 
when: 

(i)  The  procedure  without  electronic 
transmission  of  data  or  biotelemetry  is 
otherwise  an  explicit  or  derived  benefit 
of  S  199-4  of  this  part,  and 

(ii)  The  addition  of  electronic 
transmission  of  data  or  biotelemetry  to 
the  procedure  is  found  by  the  Director, 
OCHAMPUS.  or  designee,  to  be 
medically  necessary  and  appropriate 
medical  care  which  usually  improves 
the  efficiency  of  the  management  of  a 
clinical  condition  b  defmed 
circumstances,  and 

(iii)  That  each  data  transmission  or 
biotelemetry  device  incorporated  into  a 
procedure  that  is  otherwise  an  explicit 
or  derived  benefit  of  S  199.4  of  this  part, 
has  been  classified  by  the  U.S.  Food  and 
Drug  Administration,  either  separatrij 
or  as  a  part  of  a  system,  for  use 
consistent  with  the  defined 
circumstances  in  {  199.4(g)(52Kii)  of  ^is 
part 

Dated:  Septerober  1&  1901. 
LM.  ByBua, 

Alternate  OSD  Federai  Regiatet  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-Z2a2S  Piled  »-2»-01: 9:43  am] 
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32  CFR  Part  199 
(DoO  6010J-RI 

Civilian  Health  and  Medical  Program  of 
the  Unifonnad  Safvlcaa  (CHAMPUS); 
EllgibMly  d  Fonnar  Spouaaa  and 
Widowa  or  WIdoawra  Whoa* 
Ramarriaga  Ends  in  Annulment;  Effect 
of  Medicare  Entitlement  of  Fonnar 
Spouaes;  and  Federal  Claims 
Collection 

AQENCV:  Office  of  the  Secretary,  DoD. 
ACnON:  Proposed  rule. 

summary:  This  proposed  rule  addresses 
three  changes  to  DoO  6010.9-R  (32  CFR 
part  199)  relevant  to  CHAMPUS.  These 


changM  will  update  the  Regulation  to 
stipulate  that  annulled  refBerrieges  of 
former  spouses  or  widows  or  widower* 
will  be  regarded  as  if  the  remarriage  bed 
never  taken  plsce  and  will  reinstate 
their  eligibility  effective  12:01  a.m.  of  the 
day  following  the  annulment:  will  clarify 
the  effect  of  Medicare  entitlement  on    . 
former  spouses;  and  will  adopt  the 
Federal  Claims  Collection  Act  and  the 
Federal  Claims  Collection  Standards  by 
reference. 

DATES:  Written  comments,  whether  from 
the  general  public,  or  from  other 
governmental  agencies  must  be  rcceh'ed 
on  or  before  October  24, 1991. 

ADOmsses:  Office  of  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (OCHAMPUS). 
Office  of  Program  Development.  Aurora. 
CO80045-690a 

FOa  FURTHER  INFORMATIOM  CONTACT: 

Mr.  A.  Chris  Armijo,  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361-363a 
SUFaUMtNTARV  MFORMATIOIC  In  FR 

Doa  77-7834.  appearing  in  the  Federal 
Register  on  April  4. 1977  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  emo.8-R. 
Part  199 — Impiementation  of  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services. 

The  first  part  of  this  proposed 
regulation  addresses  the  remarriage  of 
former  spouses,  and  previously  eligible 
widows  or  widowers  to  an  individual 

hose  dependents  are  not  eligible  for 
CHAMPUS.  Under  the  terms  of  the 
xisting  regulation,  previously  eligible 
former  spouses  or  widovtrs  or  widowers 
who  remarry  an  individual  whose 
dependents  are  not  eligible  under 
CHAMPUS  lose  their  eligibility  as  of 
12:01  a.m.  of  the  day  following  the  day 
of  the  remarriage,  in  the  event  of 
termination  of  the  subsequent 
remarriage,  such  individuals  remain 
ineligible  for  CHAMPUS  regardless  of 
the  reason  for  termination.  This  has  had 
the  effect  of  excluding  from  further 
coverage  even  those  individuals  whose 
subsequent  marriage  terminates  by 
annulment  Since  an  annulment  voids 
the  marriage,  the  need  exists  for  a 
provision  that  CHAMPUS  eligibUity  for 
such  individuals  can  be  reinstated 
effective  12:01  a.m.  of  the  day  following 
the  annulment.  This  proposed  rule  will 
correct  the  inadvertent  discrepancy. 

The  second  part  of  this  proposed  rule 
addresses  the  fact  that,  when  Medicare 
part  A  is  concerned,  former  spouses 
cannot  be  considered  dependents  of 
active  duty  members  and,  therefore,  lose 
CHAMPUS  ellgtbility  upon  becoming 
eligible  for  part  A  of  1 
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The  third  part  of  this  proposed  rule  is 
required  to  comply  with  a  recent 
amendment  to  the  ='ederal  Claims 
Collection  Act  and  the  Federal  Claims 
Collection  Standards  which  changed  the 
manner  in  which  claims  in  favor  of  the 
United  States  Government  will  be 
handled.  The  ameijdment  to  both  the 
Federal  Claims  Collection  Act.  31  U.S.C. 
3711(a)(2)  and  the  federal  Claims 
Collection  Standards,  4  CFR  103.1  and 
104.1,  allows  Fedeijal  Agencies  to 
compromise,  suspend,  or  terminate 
collection  actions  on  claims  when  the 
amount,  exclusive  of  interest  costs,  does 
not  exceed  $100,006.  The  proposed  rule 
adopts,  by  referenqe,  the  language  of  the 
Federal  Claims  Collection  Act  and  the 
Federal  Claims  Collection  Standards  so 
that  future  amendiients  to  the  Act  and 
the  Regulation  will  not  necessitate 
corresponding  am^dment  to  DoD 
6010.8-R.  The  propbsed  rule  will  reduce 
the  number  of  claims  which  must  be 
referred  to  the  Depertment  of  Justice, 
facilitate  more  timely  resolution  of 
CHAMPUS  claimsj  diminish  the  size  of 
the  backlog  of  claiiis  which,  under  the 
old  system,  only  the  Department  of 
Justice  was  authorized  to  review,"  and 
enhance  the  timeliness  of  reviews. 

Regulatory  Procedi 

Executive  Order  12291  requires  that  a 
regulatory  impact  ^nalysis  be  performed 
on  any  major  rule.  A  major  rule  is 
defmed  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make| available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  w  ould  have  a 
signiHcant  impact  >  m  a  substantial 
number  of  small  entities. 

This  proposed  nle  is  not  a  major  rule 
under  Order  12291  The  changes  set 
forth  in  this  propo:  ed  rule  are  minor 
revisions  to  the  ex  sting  regulation.  In 
addition,  this  propt)sed  rule  does  not 
impose  information  collection 
requirements.  It  does  not,  therefore, 
need  to  be  reviewed  by  the  Executive 
OfHce  of  Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.aC.  3501-3511). 

List  of  Subjects  in  B2  CFR  Part  199 

Claims,  Handicapped.  Health 
Insurance,  and  Miitary  personnel. 

PART  199— {AMEtiDEOl 


1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079, 1086,  and  5  U.S.C. 
301. 

2.  Section  199.3.  paragraphs 
(b)(2)(ii)(A).  (e)(3)(v),  and  (e){3)(vi)  are 
revised  to  read  as  follows: 

S  199.3    Eligibility. 


Accordingly.  32 
proposed  to  be  amended 


:FR.  part  199.  is 
as  follows: 


(b)  *  *  * 

(2)  •  •  • 
(ii)  •  •  • 

(A)  Must  be  unremarried.  (A  former 
spouse  who  remarries,  but  whose 
remarriage  is  legally  annulled,  is 
considered  to  be  unremarried  as  of  12:01 
a.m.  of  the  day  following  the  day  of  the 
annulment). 
•        *        •        •        * 

(e)  *  *  * 

(3)  •  •  * 

(v)  Marriage  of  Widow  or  Widower. 
The  remarriage  of  a  widow  or  widower 
of  an  active  duty  member  or  retiree  to  a 
person  whose  dependents  are  not 
eligible  for  CHAMPUS  terminates  his  or 
her  CHAMPUS  eligibility  as  of  12:01 
a.m.  of  the  day  following  the  day  of  the 
marriage.  Even  if  such  marriage  should 
terminate  for  any  reason,  CHAMPUS 
benefits  caimot  be  reinstated.  The  only 
exception  is  in  the  case  of  a  widow  or 
widower  who  remarries  and  whose 
remarriage  is  subsequently  voided  by 
annulment.  In  such  a  case  of  annulment, 
eligibihty  can  be  reinstated  as  of  12:01 
a.m.  of  the  day  following  the  annulment. 

(vi)  Attainment  of  entitlement  to 
hospital  insurance  benefits  (Part  A 
under  Medicare).  Retirees,  and  all  other 
CHAMPUS  eligible  persons  except 
dependents  of  active  duty  members  lose 
their  eligibility  for  CHAMPUS  if  they 
become  eligible  for  hospital  insurance 
benefits  (Part  A)  of  Medicare.  This  is 
true  even  though  the  persons  attaining 
such  status  live  outside  the  United 
States  where  benefits  are  not  available. 
(For  the  purpose  of  this  paragraph 
(e)(13)(vi),  a  former  spouse  cannot  be 
considered  a  dependent  of  an  active 
duty  member). 
***** 

3.  Section  199.11  is  amended  by 
removing  paragraphs  (g)(l)(i),  (ii).  and 
(iii)  and  by  revising  paragraph  (g)(1)  as 
follows: 

§  199.1 1    Ovcfpayments  recovery. 

(g)  *  *  * 

(1)  Basic  Considerations.  Federal 
claims  against  the  debtor  and  in  favor  of 
the  United  States  arising  out  of  the 
administration  of  the  CHAMPUS  may  be 
compromised  or  collection  action  taken 
thereon  may  be  suspended  or 


terminated  in  compliance  with  the 
Federal  Claims  Collection  Act.  31  U.S.C. 
3711(a)(2)  as  implemented  by  the 
Federal  Claims  Collection  Standards,  4 

CFR  103.1  and  104.1. 
***** 

Dated:  September  18, 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-22824  Filed  9-23-01;  8:45  am) 

MLLNM  COOC  M10-«1-« 


Corps  of  Engineers,  Department  of 
th«  Army 

33  CFR  Part  330 

Proposed  Rul«  for  Nationwide  Permit 
Program  Regulations 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD. 


action:  Proposed  rule. 


SUMIMARY:  The  Corps  of  Engineers 
proposes  to  amend  its  nationwide 
permit  program  regulations  to  clarify  the 
expiration  date  of  the  nationwide 
permits. 

DATES:  Conmients  must  be  received  on 
or  before  October  9, 1991. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to:  The  Chief  of 
Engineers.  U.S.  Army  Corps  of 
Engineers.  ATTN:  CECW-OR. 
Washington,  DC  20314-1000.  Comments 
will  be  available  for  examination  at  the 
Office  of  the  Chief  of  Engineers,  room 
6225,  Pulaski  Building,  20  Massachusetts 
Avenue  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sam  CoUinson  or  Mr.  John  Studt  at 
(202)  272-1782. 

SUPPLEMENTARY  INFORMATION: 

Nationwide  permits  (NWPs)  are  a  type 
of  general  permit  issued  by  the  Chief  of 
engineers  and  are  designed  to  regulate 
with  little,  if  any,  delay  or  paperwork 
certain  activities  having  minimal 
impacts.  Section  404(e)(2)  of  the  Clean 
Water  Act  provides  that  general  permits 
may  not  be  effective  for  more  than  five 
years.  Consequently,  an  NWP  must  be 
reissued  at  least  every  five  years  to 
continue  to  be  in  effect. 

On  November  13, 1986,  we  published 
in  the  Federal  Register  a  final  rule 
regarding  NWPs.  The  NWPs  contained 
in  the  rule  became  effective  on  January 
12. 1987.  It  was  our  intent  that  the  NWPs 
be  in  effect  for  five  years  from  their 
effective  date  unless  modified  or 
revoked  earlier.  Thus,  the  preamble 
noted  that  the  NWPs  "will  be  in  effect 
for  5  years  beginning  with  the  effective 
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date  of  this  regulation,  unless  sooner 
revised  or  modified."  Our  position 
regarding  the  NWPs  expiration  date  was 
further  discussed  in  Regulatory 
Guidance  Letter  90-1,  which  stated  that 
the  NWPs  "will  expire  on  13  Janumy 
1992  unless  they  are  modified  or 
reissued."  In  contrast,  the  text  of  the 
November  13. 1986,  final  rule,  codified  at 
33  CFR  33ai2.  provides  that  if  an  NWP 
"is  not  modified  or  reissued  within  five 
years  of  publication  in  the  Federal 
Register,  it  automatically  expires  and 
becomes  null  and  void."  Today  we 
propose  to  correct  that  discrepancy  and 
amend  33  CFR  33ai2  to  reflect  more 
accurately  our  original  intentions. 

This  proposed  rule  is  not  intended  to 
a^ect  the  ongoing  rulemaking  process 
involving  NWPs  that  was  published  for 
public  notice  and  comment  on  April  10, 
1991. 

list  of  Snbiects  b  SS  CFR  Fart  SM 

Navigation,  Water  pollution  control. 
Waterways. 
Nancy  P.  Dora, 

Assistant  Secretary  of  the  Army  (Civil 
Works). 

Accordingly,  33  CFR  part  330  is 
proposed  to  be  amended  as  follows: 

PART  330— NATIOHWrOE  PERMITS 

1.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  33  U.S.C  401  et  seqr.  33  U.S.C 
1344;  33  U.S.C.  1413. 

2.  Section  330.12  is  proposed  to  be 

amended  by  revising  the  second 
sentence  to  read  as  follows: 

§330.12    Expiration  el  nationwMt  psraiHs. 

*  *  *  If  a  nationwide  permit  is  not 
modified  or  reissued  within  five  years  of 
its  effective  date,  it  automatically 
expires  and  becomes  null  and  void. 


[PR  Doc.  91-22898  Filed  9-23-91: 8:45  am] 

BILUNO  COOC  3710-n-M 


UBRARY  OF  CONGRESS 

CopyrigM  Offic* 

37CFRPart202 
[Docfcst  No.  RM  91-5] 

Registration  of  Ctekna  to  Copyright^ 
ArcMtactural  Works 

AOmcv:  Library  of  Congress.  Copyright 

Office. 

ACTION:  Proposed  regulation. 

summary:  This  Botice  of  proposed 
rulemaking  is  issued  to  inform  the  public 
that  the  Copyri^t  Office  of  the  Library 


of  Congress  is  considering  adoption  of 
new  req^ations  governing  the 
registration  and  deposit  of  architectural 
works.  The  Judicial  Improvements  Act 
of  199a  Public  Law  lOl-dSa  amended 
the  Copyright  Act  title  17  of  the  U.S. 
Code  and  estabhahed  "architectural 
works"  as  a  new  category  of 
copyrightable  subject  matter.  These 
proposed  regulations  are  intended  to 
implement  copyright  registration  of  this 
new  category  of  copjrrightable 
authorship  and  to  establish  the  nature  of 
the  required  deposit  for  mandatory 
deposit  purposes. 

DATES:  Comments  should  be  received  on 
or  before  October  24. 1991. 
ADDRCSSCS:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress, 
Department  100.  Washington.  DC  20540. 
If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  James  Madison  Memorial 
Building,  room  407,  First  and 
Independence  Avenue,  SE..  Washington. 
DC  20559,  (202)  707-8380. 
FOR  FURTHCR  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel.  U.S. 
Copyright  Office.  Library  of  Congress, 
Washington,  DC  20559,  (202)  707-6380. 
SUPPLEMENTARY  INFORMATION:  On 
December  1, 1990,  the  President  signed 
into  law  the  Judicial  Improvements  Act 
of  1990,  which  contained  provisions 
modifying  portions  of  the  federal 
copyright  law,  the  Copyright  Act  of  1976, 
title  17  of  the  United  Sutes  Code.  One 
of  the  most  significant  amendments 
established  "architectural  works"  as 
copyrightable  subject  matter.  The 
amendment  defined  "architectural 
work"  as  "the  design  of  a  building  as 
embodied  in  any  tangible  medium  of 
expression,  including  a  building, 
architectural  plans  or  drawings  *  *  *." 

The  issue  of  protecting  architectural 
works  became  a  prominent  copyright 
concern  as  a  result  of  United  States 
adherence  to  the  Berne  Convention, 
which  was  effective  on  March  1, 1980. 
Article  2(1)  of  the  Berne  Convention 
requires  member  countries  to  provide 
copyright  for  "works  of  architecture," 
that  is.  for  the  original  design  of 
buildings.  The  U.S.  copyright  law  before 
December  1990  provided  protection  for 
"diagrams,  models,  and  technical 
drawings,  including  architectural  plans" 
as  a  species  of  protected  "pictorial, 
graphic  and  scidptural  work."  However, 
no  protection  was  provided  for  original 
designs  of  buildings.  In  1989.  the 
Copyright  Office  conducted  a  study  of 
issues  relating  to  works  of  architecture 
and  concluded  that  the  U.S.  law  was 
deficient  in  its  protection  of 
architectural  works.  The  amendment 


passed  in  December  1980  cures  that 
deficiency. 

Because  protection  covering 
architectural  works  became 
immediately  effective  upon  the 
President's  signature,  the  Copyright 
Office  was  unable  to  institute  a 
rulemaking  proceeding  before  making 
preliminary  decisions  as  to 
implementation.  Written  practices  were 
developed  instead  in  order  to  guide  the 
staff  and  the  public  as  to  registration 
procedures,  and  a  preliminary  decision 
has  been  made  to  register  claims  in 
architectural  works  on  Form  VA.  the 
form  used  to  register  claims  in  "pictorial, 
graphic,  or  sculptural  works."  These 
preliminary  decisions,  however,  can  be 
restudied  and  possibly  improved 
through  this  public  proceedifig.  The 
written  practices  will  govern  registration 
of  architectural  works,  pending  issuance 
of  final  regulations. 

In  general,  copyright  principles, 
regulations,  and  practices  applying  to 
other  categories  of  copyrightable 
authorship  will  apply  in  a  similar 
fashion  to  architectural  works,  except  as 
modified  by  specific  written  practices  or 
any  final  regulations.  The  proposed 
regulations  on  architectural  works  cover 
issues  unique  to  this  new  category  of 
copyrightable  authorship.  Prominent 
issues  addressed  in  the  proposed 
regulations  are  as  follows: 

1.  Subject  Matter 

While  the  definition  of  "architectural 
work"  limits  subject  matter  coverage  to 
embodiments  of  "buildings,"  no 
definition  of  "building"  is  provided  by 
the  statute.  The  legislative  history 
indicates  that  the  term  "building"  is 
intended  to  mean  habitable  structures 
and  structures  used  by  humans.* 

The  regulation's  specified  exclusions 
closely  track  the  statute.  Structures 
other  than  buildings  are  outside  of  the 
definition  of  "architectural  work." 
Standard  features  of  buildings  are 
likewise  specified  by  the  definition  as 
being  outside  the  scope  of  coverage.  The 
law  is  mainly  prospective  in  its  effecL 
The  provision  concerning  the  effective 
date  of  the  amendment  excludes  most 
pre-December  1, 1990  building  designs. 

2.  Application  Form 

The  proposed  regulation  designates 
Form  VA  as  appropriate  for  registering 
claims  in  architectural  works. 
Ultimately,  the  Copyright  Office  may 
decide  to  create  a  new  form  specifically 
tailored  to  architectural  works  rather 
than  continue  to  register  architectural 


>  HJt  Rep.  No.  tn-n>.  loai  Onw.  Sd  8*M.  pJO 
(1990). 
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works  on  Form  VA-  The  copyright  Office 
is  interested  in  receiving  public 
comments  on  the  ssue. 

The  advantage  n  using  existing  Form 
VA  is  largely  adir  inistrative  simplicity. 
Development  of  a  mew  form  costs 
money.  A  separate  form  may  not  be 
wanted  for  only  ajfew  hundred  or  few 
thousand  registrations  annually.  In  the 
first  six  months  u^der  the  new  law,  the 
copyright  office  hf  s  received  fewer  than 
100  applications  to  register  architectural 
works. 

On  the  other  ha  id.  if  a  new  form  were 
developed  the  in:  tructions  and 
requested  information  could  be  tailored 
specifically  to  fit  Architectural  works. 
For  example,  infoimation  about 
construction  of  tb;  building  could  be 
explicitly  reqaesti  id  on  the  form.  In 
addition,  possibly  less  confusion  would 
occur  concerning  »vhether  the  registered 
work  is  an  "archilectural  work" 


(pmbodiment  of  a 


building  design],  or  a 


"technical  drawir  j"  (a  species  of 


pictorial,  graphic. 


or  sculptural  works). 


3.  Publication 


Fl 


The  Copyright 
Copyright  Act  to 
publication  of 
publishes  the  arcl 
embodied  in  the 
regulation  adopts 
the  Act.  Since 
architectural  wor  i 
architectural  wor|c 
the  plans,  the 
it  would  be 
architectural  wor|(S 
published  plans 
Clearly,  the  plans 
architectural  worjc 
purposes,  and 
constitutes  publi 


I  )ffice  interprets  the 
]  irovide  that_ 
architectural  plans  also 
itectural  work 
ans.  The  proposed 
this  interpretation  of 
thej definition  of 
provides  that  an 
may  be  embodied  in 
Copyright  Office  believes 
inconsistent  to  treat 
embodied  in 
unpublished  works, 
are  copies  of  the 
for  infringement 
distribution  of  copies 


thj 


Frequently,  du£  1 
exist  in 

architectural  wor  c 
technical  drawin] 
circumstances, 
provides  that 
covering  each  ca 
must  be  made,  if 
authorship  are  to 
record.  Registratipn 
permissive  exce 
prerequisite  to  ar 
the  case  of  non- 
works. 

The  Copyright 
allowing  a  unitar  f 
decided  that  sucl 
produce  a  clear 
instances,  differe  n\ 
required  to  register 
from  that  requ 
nrchitectural 


iirei 


woi  ( 


ic  atron. 


4.  Relationship  Yi  ith  Technical  Drawings 


copyright  claims 
technical |dra wings  and  the 
depicted  in  the 
.  In  such 
proposed  regulation 
separate  registrations 
i  Bgory  of  authorship 
)Oth  forms  of 
be  placed  on  public 

as  always,  is 
as  a  jurisdictional 
infringement  suit  in 
Bfeme  Convention 


Dffice  considered 
registration  and 
a  practice  would  not 
ic  record.  In  most 
information  is 
a  technical  drawing 
to  register  an 
.  For  example,  it 


publ 


would  be  possible  for  the  architectural 
work  to  be  published  by  virtue  of  a 
distribution  of  models,  or  the  public 
offering  to  sell  copies  of  the  building 
design,  while  the  underlying  technical 
drawings  might  remain  unpublished.  In 
a  unitary  registration,  there  would  be  no 
way  to  reflect  this  diverse  information. 

5.  Deposit 

The  definition  of  architectural  work 
provides  that  authorship  "includes  the 
overall  form  as  well  as  the  arrangement 
and  composition  of  spaces  and  elements 
in  the  design  *  *  *. '  The  deposit 
provision  governing  copyright 
registration  requires  disclosure  of  the 
interior  space  if  this  is  part  of  the  claim. 
In  general,  architectural  plans  or 
drawings  are  required  for  unpublished, 
unconstnicted  works;  for  constructed 
works,  photographs  are  also  required. 
Materials  deposited  for  registration 
are  considered  for  inclusion  in  the 
collections  of  the  Library  of  Congress. 
The  quality  and  longevity  of  the 
submitted  copies  is  an  important  factor 
in  the  determination  of  their  suitability 
for  selection.  The  Copyright  Office 
considered  adoption  of  high  archival 
quality  standards  for  all  deposits 
submitted  for  registration  of 
architectural  works.  On  further 
reflection,  the  Library  of  Congress  and 
the  CopyTight  Office  decided  to  follow  a 
unique  approach  to  the  deposit 
requirements  in  which  we  specify 
minimum  mandatory  deposits  for 
purposes  of  registration,  but  also 
express  a  preference  for  receiving  higher 
archival  quality  deposits.  While  the 
Copyright  Office  will  not  insist  upon 
compliance  with  the  archival  quality 
standards  in  order  to  make  registration, 
we  encourage  architects  and  other 
registrants  to  prepare  deposits  in 
accordance  with  the  archival  quality 
standards.  The  Library  of  Congress  is  a 
"treasure  house"  for  the  nation.  It  seeks 
to  acquire  the  highest  quality 
architectural  works  to  reflect  our 
national  heritage.  The  Library  must  of 
course  be  selective  regarding  its 
permanent  acquisitions,  and  will  be 
more  inclined  to  select  an  architect's 
work  for  the  collections  if  the  deposit 
meets  archival  quality  standards. 

Accordingly,  the  proposed  regulation!* 
first  prescribe  the  minimum  deposit  and 
then  express  preferences  for  archival 
quality  deposits.  Depositing  high  quality 
copies  will  both  ensure  a  clearer  public 
record  of  the  authorship  being  registered 
and  enhance  the  possibility  that  the 
deposit  will  be  retained  in  the 
permanent  collections  of  the  Library. 

Finally,  published  architectural  works 
are  subject  to  mandatory  deposit  for  the 
benefit  of  the  Library  of  Congress  under 


section  407  of  the  Copyright  Act.  The 
Library  seeks  to  acquire  high  quality, 
archival  deposits  of  architectural  works 
for  the  collections  on  a  selective  basis. 

Regulatory  Flexibility  Act 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  Uiis  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  and  is  a  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946,  as 
amended  (Title  5,  chapter  5  of  the  U.S. 
Code,  subchapter  II  and  chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 

Alternatively,if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act, 
the  Register  of  Copyrights  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  small  business. 

List  of  Subjects  in  37  CFR  Part  202 

Copyright,  Copyright  registration; 
Architectural  works. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  proposes  to  amend  part 
202  of  37  CFR,  chapter  II. 

1.  The  authority  citation  for  part  202 
would  continue  to  read  as  follows: 

Authority:  Sec.  702  90  Stat.  2541 17  U.S.C. 
702:  |§  202.19,  202.20  and  202.21  are  also 
issued  under  17  U.S.C.  407  and  408. 

2.  New  section  202.11  would  be  added 
as  follows: 

§  202. 11    Architectural  works. 

(a)  General.  This  section  prescribes 
rules  pertaining  to  the  registration  of 
architectural  works,  as  provided  for  in 
the  amendment  of  title  17  of  the  United 
States  Code  by  the  Judicial 


»  The  Copyright  Office  was  not  tubject  to  the 
Administrative  Procedure  Act  betore  1976,  and  il  is 
now  subject  to  it  only.in  areas  specified  by  section 
7Cn(d)  of  the  Copyright  Act  (i.e.  "all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  (17)." 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits).  (17  U.S.C.  706(b)).  The 
Copyright  Act  does  not  make  the  Office  an 
"agency"  as  defined  in  the  Administrative 
Procedure  Act.  For  example,  personnel  actions 
taken  by  the  Office  are  not  subject  to  APA-FOIA 
requirements. 
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Improvements  Act  of  1990.  Public  Law 
101-650. 

(b)  Definitions. 

(1)  For  the  purposes  of  this  section, 
the  term  "architectural  work"  has  the 
same  meaning  as  set  forth  in  section  101 
of  title  17,  as  amended. 

(2)  The  term  building  means  habitable 
structures,  such  as  houses  and  office 
buildings,  and  structures  that  are  used 
by  human  beings,  such  as  churches, 
gazebos,  and  garden  pavilions. 

(c)  Registration. 

(1)  Original  Design.  In  general,  an 
original  design  of  a  building  embodied  in 
any  tangible  medium  of  expression, 
including  a  building,  architectural  plans, 
or  drawings,  may  be  registered  as  an 
architectural  work. 

(2)  Application  form.  Registration 
should  be  sought  on  Form  VA.  Line  one 
of  the  form  should  give  the  title  of  the 
building.  The  date  of  construction  of  the 
building,  if  any,  should  also  be 
designated.  If  the  building  has  not  yet 
been  constructed,  the  notation  "not  yet 
constructed"  should  be  given  following 
the  title. 

(3)  Separate  registration  for  plans. 
Where  dual  copyright  claims  exist  in 
technical  drawings  and  the  architectural 
work  depicted  in  the  drawings,  any 
claims  with  respect  to  the  technical 
drawings  and  architectural  work  must 
be  registered  separately. 

(4)  Publication.  Publication  of  an 
architectural  work  occurs  when 
underlying  plans  or  drawings  of  the 
building  or  other  copies  of  the  building 
design  are  distributed  to  the  general 
public  by  sale  or  other  transfer  of 
ownership,  or  by  rental.  lease,  or 
lending.  The  offering  to  distribute  copies 
to  a  group  of  persons  for  further 
distribution  or  public  display  also 
constitutes  publication.  Construction  of 
a  building  does  not  itself  constitute 
publication. 

(d)  Works  excluded.  The  following 
structures,  features,  or  works  cannot  be 
registered: 

(1)  Certain  functional  structures. 
Purely  functional  structures  other  than 
buildings,  such  as  bridges,  cloverleafs, 
dams,  or  walkways. 

(2)  Standard  features.  Individual 
standard  features,  such  as  windows, 
doors,  and  other  staple  building 
components. 

(3)  Pre-December  1. 1990  building 
designs.  The  designs  of  buildings  where 
the  plans  or  drawings  of  the  building 
were  published  before  December  1, 1990, 
or  the  buildings  were  constructed  or 
otherwise  published  before  December  1, 
1990. 

3.  Section  202.19  would  be  amended 


by  revising  paragraph  (b)(3).  by 
removing  paragraph  (b)(4),  and  by 
adding  new  paragraph  (d)(2)(viii)  as 
follows: 

§  202.19    Deposit  of  published  copies  of 
phonorecords  for  tfie  Library  of  CongreM. 

•  «        •        *        * 

(b)  Definitions.  '  *  ' 

(3)  The  terms  "architectural  work," 
"copies,"  "collective  work."  "device," 
"fixed."  "literary  work."  "machine." 
"motion  picture."  "phonorecord." 
"publication,"  "sound  recording," 
"useful  article,"  and  their  variant  forms, 
have  the  meanings  given  to  them  in 

section  101  of'title  17. 

•  *        •        •        • 

[d]  Nature  of  required  deposit.  *  *  * 

(2)  •  •  • 

(viii)  In  the  case  of  published 
architectural  works,  the  deposit  shall 
consist  of  the  most  finished  form  of 
presentation  drawings  in  the  following 
descending  order  of  preference: 

(A)  Original  format,  or  best  quality 
form  of  reproduction,  including  offset  or 
silk  screen  printing; 

(B)  Xerographic  or  photographic 
copies  of  igood  quality  paper 

(C)  Positive  photostat  or  photodirect 
positive; ; 

(D)  Blue  line  copies  (diazo  or  ozalid 
process),  if  photographs  are  submitted, 
they  should  be  8  x  10  inch  and  should 
clearly  show  several  exterior  and 
interior  views.  The  deposit  should 
disclose  the  name(s)  of  the  architect(s) 
and  draftsperson(s)  and  the  building 
site. 

*  4  *  *  • 

4.  Section  202.20  would  be  amended 
by  revising  paragraph  (b)(3)  and  by 
adding  new  paragraph  (c)(2)(xvii)  as 
follows: 

§202.20    DepoeH  Of  copies  Of 
phonorecords  for  copyright  registration. 

*  •        *        •        • 

(b)  Definitions.  *  *  * 

(3)  The  terms  "architectural  works," 
"copy,"  "collective  work,"  "device," 
"fixed,"  "literary  work."  "machine," 
"motion  picture,"  "phonorecord," 
"publication,"  "sound  recording." 
"transmission  program,"  and  "useful 
article."  and  their  variant  forms,  have 
the  meanings  given  to  them  in  section 

101  of  title  17. 

*  t        *        *        • 

[c]  Nature  of  required  deposit.  •  •  * 

(2)  *  *  * 

(xviii)  Architectural  works. 

(A)  For  designs  of  unconstructed 
buildings,  the  deposit  must  consist  of 
one  complete  copy  of  an  architectural 
drawing  or  blueprint  in  visually 


perceptible  form  showing  the  overall 
form  of  the  building  and  any  interior 
arrangements  of  spaces  and/or  design 
elements  in  which  copyright  is  claimed. 
For  archival  purposes,  the  Copyright 
Office  prefers  that  the  drawing 
submissions  consist  of  the  following  in 
descending  order  of  preference: 

[1]  Original  format,  or  best  quality 
form  of  reproduction,  including  offset  or 
silk  screen  printing: 

{2)  Xerographic  or  photographic 
copies  on  good  quality  paper, 

(J)  Positive  photostat  or  photodirect 
positive; 

(4)  Blue  line  copies  (diazo  or  ozalid 
process). 

The  Copyright  Office  prefers  that  the 
deposit  disclose  the  name(8)  of  the 
architect(s)  and  draftsperson(s)  and  the 
building  site,  if  known. 

(B)  For  designs  of  constructed 
buildings,  the  deposit  must  consist  of 
one  complete  copy  of  an  architectural 
drawing  or  blueprint  in  visually 
perceptible  form  showing  the  overall 
form  of  the  building  and  any  interior 
arrangement  of  spaces  and/or  design 
elements  in  which  copyright  is  claimed. 
In  addition,  the  deposit  must  also 
include  identifying  material  in  the  form 
of  photographs  complying  with  S  202.21 
of  these  regulations,  which  clearly 
discloses  the  architectural  works  being 
registered.  For  archival  purposes,  the 
Copyright  Office  prefers  that  the 
drawing  submissions  constitute  the  most 
finished  form  of  presentation  drawings 
and  consist  of  the  following  in 
descending  order  or  preference: 

(7)  Original  format,  or  best  quality 
form  of  reproduction,  including  offset  or 
silk  screen  printing; 

[2]  Xerographic  or  photographic 
copies  on  good  quality  paper; 

[3]  Positive  photostat  or  photodirect 
positive; 

[4]  Blue  line  copies  (diazo  or  ozalid 
process). 

With  respect  to  the  accompanying 
photographs,  the  Copyright  Office 
prefers  8  x  10  inch,  good  quality 
photographs,  which  clearly  show 
several  exterior  and  interior  views.  The 
Copyright  Office  prefers  that  the  deposit 
disclose  the  name(s)  of  the  architect(s) 
and  draftsperson(s)  and  the  building 

site. 

•        •        •        *        • 

Dated:  September  12. 1991. 
Ralph  Oman, 

Register  of  Copyrights. 
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Appcwiuh 
Jainea  If. 

TVte  Litrarian  of  Congress. 
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ENVIRONMENTS 
AGENCY 


PnOTECnOM 


40  CFR  Parts  Ml  96,  and  600 


[FRL-4011-71 


Polutioal 


Control  of  Air  Polutioa  Vtom  Novr 
Motor  Vehicles  aOd  New  Motor  VeWcIo 
Engines;  RetoeUog  Emissioo 
Regulations  for  Qasoline-Fueled  UgM^ 
Duty  VehicJes  and  Trudts  and  Heavy* 
Duty  Vehicles 


agency:  Envi! 
Agency  (EPA). 

action:  Notice 
hearing. 


Tonifentrf  Protectfon 
oflextension  oTpubHc 


summary:  This  nc  tice  announces  a  one 
day  extension  of  a  previously 
announced  pubKc  hearing.  On 
September  3, 19?ll  (56  PR  43682).  EPA 
announced  Aal.a  public  hearing  woulcf 
be  held  cegartfing  safety  issues 
associated  with  ojiboard  refueling 
control  systems.  Tlhe  public  hearing  was 
previousfy  schedti  led  to  last  one  day, 
September  26. 1990.  Due  to  the  hf^  level 
of  interest  and  tha  amount  of  time 
requested  for  testimony  by  those 
planning  to  participate,  the  hearing  has 
been  extended  to  September  27, 1991 

DATES:  The  pabli^  hearing  will  be  held 
on  both  September  26, 1901.  and 
September  27, 199L  Both  sessions  will 
start  at  9  a.m.  Tha  second  day  of  the 
hearing  will  continue  throughout  the  day 
as  long  as  necessary  to  compfete 
testimony.  Participants  are  welcome  to 
testify  on  either  dpy. 

ADDRESSES:  Both  |sessions  of  the  public 
hearing  will  be  h^Id  at  the  Royce  Hotel 
(formerly  the  Airoort  Hilton),  31500 
Wickham  Road.  I  omnlus.  Michigan 
48174  (telephone:  313-292-34O01. 


FOfI  HWmB*  IWrilMOATK)N  CONTACT. 
Mr.  Don  KopinakiUJS^EFA  (SD6B). 
Emisaion  Control iTechitotogy  Diviaian. 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105.  Telephone  (313)  668-4264. 

Dated:  Septemb«f  17. 1991. 
Midiael  Shapiro, 
<  Acting  Assistant  AqwiaisteatorfocAira»d 
Radiation. 

|FR  Doc.  91-22966  (filed  9-2:^-91:  8:45  ain| 
MUJNeOOOC  is«o-soiM 


DEPARTMENT  or  TRAMSPORTATIOM 

NatiofMl  Highwar  Traffic  Safoty 
Administration 

49CFRPact57t 

(Dockat  No.  90-05;  Notice  3] 

BIN  2127-AOSt 

Federal  Motor  Vehfcte  Safety 
Standards;  School  Bus  Passenger 
Seating  and  Crash  Protection 

agency:  National  Highway  TraCftc 
Safety  AdministraUon  (NHTSAJ,  DOT. 
action:  Notice  o£  proposed  rulemaking. 

SUMMARY:  This  notice  solicits  comments 
on  a  proposal  to  amemf  Stantfard  Na. 
222,  Schoof  Bt»  Passenger  Seating  emef 
Crash  Protection.  School  buses  desijpietf 
(ont  a  vohmtary  basis  or  pursuant  to  a 
legal  requirement  other  then  one  issued 
by  this  agency}  to  transport  persons  in 
wheelchairs  would  be  required  to  have 
wheelchair  securement  devices  and 
occupant  restraint  systems  meeting 
specified  performance  reqtiirenients. 
The  pjToposed  amentfinents  finclude 
establishing  minimum  strength  and 
location  requirements  for  the 
anchorages  for  securement  and  restratnt 
devTcea,  and  establishing  mininram 
strength  requirement*  fer  the 
securement  and  restraint  devices 
themselves.  Currently,  Standard  Ne.  222 
specifies  occupant  protection 
requirements  for  school  bus  passenger 
seating  and  restraining  barriers.  This 
propesa)  would  provide  a  tevei  at 
occupant  protection  for  students  in 
wheelchairs  comparable  to  that 
currently  provided  to  persons  able  to 
use  standard  bench  seats.  In  addition,, 
this  proposal  is  intended  to  prevent 
potential  injuries  to  all  occupants 
caused  by  a  wheelchair  which  is  not 
adeq.uately  secured 
DATESiCommenta  must  be  received  by 
November  25. 1991.  If  adapted,,  the 
proposed  amendments  would  become 
effective  one  year  fallowing  the 
publication  o£  the  Cnal  cule> 
ADDRESSES:.  Comments  shoeU  tefes  to 
the  «iocket  and  aotice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  room  5109,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  (Docket  Room  hours  are  9:30) 
a.m.-4  p.m.,  Monday  throMgk- Friday) 
FOR  FURTHER  INFOaMArTMN  CONTACR: 
Mr.  Charlca  Gaatfater.  NRM-IO.  Office  eC 
Vehicle  Safety  Staadords,  Nationai 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW..  Washington, 
DC,  20590,  Telephone:  (202)  366-4799. 


SUPetEMEKTARV  INI>ORMA.TION: 
Background 

Federal  motor  vehicle  safely  standard 
No.  222.  School  Bus  Passenger  Seating 
and  Crash  Proteciiofu  specifies 
occupant  protection  caquixementa  for 
school  bus  passenger  seating  and 
restrainmg  barriars.  The  requirenienis,, 
which  apply  to  each'  "school  bus 
passenger  seat,"  include  limits  on  the 
fore  and  aft  seeing  between  adjacent 
rows  of  seats  in  order  to  keep  students 
compartmentalized  or  contained  within 
their  immediate  seating  area  daring  a 
crash.  The  tenn  "school  bos  passenger 
sent"  is  deRned  iii  S4  of  the  standard  as 
"a  seat  in  a  school  bus,  other  than  the 
driver's  seat  or  a  seat  instaUed  to 
accommodate  handicapped  or 
convalescent  paseengera  aa  evidenced 
by  onentadon  of  the  seat  in  a  direction 
that  is  more  than  45  degrees  to  the  left 
or  right  of  the  longitudinal  centerline  at  ■ 
the  vehicle.""  White  recognizing  that 
occnpanf  protection  is  ao  important  fer 
studtents  with- disabilities  as  for  others. 
the  agency  included  this  exception 
because  the  technical  requirements  fbr 
forward-facing  seats  are  not  relevant  to 
or  snitaWe  for  stde-fecing  seats  dwtgnerf 
for  disabled  or  convalescent  students. 
The  agency  did  not  want  to  delay 
realizing  the  safety  benefits  from  issuing 
standards  for  other  students  while 
attempting  to  develop  suitable  methods 
for  providing  students  with  disabilities 
with  crash  protection.  The  agency 
announced  that  it  intended  to  establish 
requirements  for  these  specialized 
seating  arrangements  in  the  future  [41 
FR  28506,  July  12, 1978). 

In  July  1989,  Mr.  Lyie  Stephens  and 
Ms.  Debca  Simms  Bled  a  dlscriminatioa 
complaint  with  the  U.S.  Department  of 
Transportation  concerning  seating  for 
students  with  disabilities  on  school 
buses.  They  alleged  thai  \hs.  Department 
had  violated  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
by  failing  t»  establish  "school  bus 
passenger  seating  or  crash  proledioa 
requiresnents  for  handicapped  students 
who  use  wheelchairs  oc  require  devices 
other  than  the  traditional  school  bus. 
passenger  seat  while  being  transported." 
Since  the  plaintiffs  indicated  that  the 
relief  they  sought  was  rulemaking,  the 
agency  treated  the  Stephens/Sinuns 
cosn^aini  as  a  petition  for  rulemaking 
and  published  a  Federal  Registei  notice 
granting  their  petition  to  establish 
Standard  Nik  22Z  pequirenaents  for 
stndeats  widi  dtsabiiiiies  (55  FR  7346. 
March  1. 1990). 

ShoTiif  iberaaAec  the  agency 
published  a  notice  (55  FR  21891;  May  ,30, 
1990)  announcing  the  availability  of  a 
study  ("Wheelchair and  Occupant 
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Restraint  on  School  Buses,"  DOT-HS- 
807-570,  May  1990)  on  the  state-of-the- 
art  in  wheelchair  securement  and 
occupant  restraints  on  school  buses.  The 
study  was  initiated  in  order  to  gather 
data  on  current  wheelchair  securement 
and  occupant  restraint  devices  on 
school  buses  to  support  possible  future 
rulemakings. 

The  tentative  conclusions  of  the  study 
were: 

(1)  Persons  transported  in  wheelchairs 
on  school  buses  should  ride  in  a 
forward-facing  position. 

(2)  Means  of  securement  to  the  vehicle 
for  the  occupant  and  for  the  wheelchair 
should  be  independent  of  each  other. 

(3)  Lap  and  shoulder  belt  systems  are 
one  means  of  effective  occupant 
restraint. 

(4)  The  most  universally  adaptable, 
currently  available  securement  systems 
for  wheelchairs  rely  upon  tying  down 
the  wheelchair  to  the  floor  of  the  vehicle 
with  straps  anchored  at  four  points. 

The  May  30  notice  requested 
comments  on  this  report,  as  well  as  any 
other  comments  relating  to  the  pending 
rulemaking  to  amend  Standard  No.  222 
to  establish  requirements  for  school  bus 
seating  for  students  with  disabilities. 

Comments  were  received  from  school 
districts,  state  organizations,  national 
and  state  associations,  and  one 
individual,  in  response  to  the  Federal 
Register  notice.  All  of  the  12 
commenters  supported  establishing 
"standards"  for  wheelchair  securement/ 
occupant  protection.  Three  commenters 
(Arizona  Department  of  Transportation, 
Indiana  University  School  of  Medicine, 
and  the  Eleventh  National  Conference 
on  School  Transportation)  provided 
detailed  specifications  for  wheelchair 
securement  and  occupant  restraint 
systems  in  school  buses.  Three  other 
issues  were  raised  by  commenters: 
Consistent  safety  belt  use  policies 
(Connecticut  Department  of  Health 
Services);  potential  loss  of  bus  capacity 
(Connecticut  Department  of  Motor 
Vehicles  and  the  Cupertino  Union 
School  District):  and  wheelchair 
crashworthiness  (Minnesota  School  Bus 
Safety  Committee).  These  comments  are 
addressed  in  greater  detail  below. 

Agency's  Proposal 

NHTSA  is  proposing  that  school  buses 
designated  (on  a  voluntary  basis  or 
pursuant  to  a  legal  requirement  other 
than  one  issued  by  this  agency}  to 
transport  persons  in  wheelchairs  be 
required  to  be  equipped  with  wheelchair 
securement  devices  and  occupant 
restraint  systems  meeting  specified 
performance  requirements. 

Specifically,  the  agency  has 
tentatively  concluded  that  every 


wheelchair  securement  location  on  a 
school  bus  must  be  equipped  with 
devices  which  would  secure  a 
wheelchair  at  a  minimum  of  four  points 
in  a  forward-facing  positioa  In  addition, 
the  wheelchair  securement  location 
must  be  equipped  with  lap  and  upper 
torso  belts  to  restrain  the  wheelchair 
occupant.  The  proposed  standard  would 
also  include  strength  requirements  for 
the  wheelchair  securement  device,  for 
the  belts  used  in  the  occupant  restraint 
device,  and  for  the  anchorages  used  for 
wheelchair  securement  devices  and 
occupant  restraint  devices. 

Finally,  the  agency  believes  that  if  this 
proposal  is  adopted,  the  manufacturers 
and  purchasers  of  the  wheelchair 
securement  and  occupant  restraint 
systems  should  endeavor  to  design  and 
select  systems  which  can  be  operated 
by  the  wheelchair  user.  User-friendly 
systems  would  enhance  the 
independence  and  protect  the  privacy  of 
the  wheelchair  user.  The  agency 
recognizes,  as  is  noted  in  the  state-of- 
the-art  study,  that  nearly  all  current 
wheelchair  securement  systems  require 
assistance  to  operate.  However,  this  is 
not  necessarily  the  case  with  occupant 
restraint  systems,  some  of  which  can  be 
connected  by  the  occupant  of  the 
wheelchair  if  the  student  has  adequate 
ability  and/or  strength  to  do  so. 

The  specific  issues  considered  by  the 
agency  in  developing  this  proposal  are 
discussed  below. 

1.  Whether  To  Propose  Requiring  Each 
School  Bus  To  Have  a  Wheelchair 
Securement  Location 

The  agency  is  not  proposing  that  all 
school  buses  be  designed  to  transport  at 
least  one  person  in  a  wheelchair.  The 
agency  believes  that  decisions  on  how 
many  school  buses  should  be  configured 
to  carry  students  in  wheelchairs  are 
most  easily  and  accurately  made  by 
local  school  districts  based  on  the 
particular  number  of  children  with 
disabilities  whom  they  have  the 
responsibility  to  transport. 

2.  System  Versus  Component  Test 
Requirements 

A  major  aspect  of  developing  any 
regulation  dealing  with  occupant  crash 
protection  is  determining  the 
appropriate  means  of  measuring 
performance.  Two  approaches  can  be 
taken.  First,  the  agency  can  take  a  full 
system  approach  which  measures  the 
forces  experienced  by  a  human 
surrogate  in  a  simulated  crash  to 
determine  the  occupant  protection 
performance  of  the  entire  system.  Such 
an  approach  would  require  that  many 
steps  be  taken  by  the  agency,  including 
the  development  of  an  appropriate  test 


dummy,  the  identification  of  human 
injury  tolerance  levels  appropriate  for 
students  whose  disabilities  may  make 
them  more  susceptible  to  injury  than 
able-bodied  students,  the  establishment 
of  test  conditions,  the  selection  and  use 
of  a  "standard"  or  surrogate  wheelchair, 
the  establishment  of  test  procedures  for 
placing  the  wheelchair  and  the  dummy 
in  an  effective  test  configuration,  and 
the  development  and  building  of  an 
appropriate  test  buck,  i.e.,  a  structure 
that  would  simulate  a  portion  of  a 
representative  school  bus  body  and  to 
which  securement  and  restraint  devices 
and  anchorages  could  be  attached  for 
the  purpose  of  conducting  a  sled  crash 
test. 

All  of  the  parties  active  in  national 
and  international  efforts  to  establish 
standards  for  wheelchair  securement 
and  occupant  restraint  are  attempting  to 
establish  standards  based  on  dynamic 
tests.  However,  the  agency  is  unaware 
of  any  activities  that  are  underway 
which  would  enable  it  to  take  all  the 
previously  mentioned  steps.  Therefore, 
at  this  time,  NHTSA  is  unable  to 
propose  a  dynamic  test  of  wheelchair 
securement  and  occupant  restraint 
systems. 

Second,  the  agency  can  take  an 
approach  in  which  it  specifies 
performance  criteria  for  individual 
components  of  a  wheelchair  securement 
system  and  an  occupant  restraint 
system.  Such  an  approach  would  require 
the  specification  of  the  location  and 
strength  of  anchorages  and  securement 
and  restraint  devices. 

While  the  first  approach  is  preferred, 
the  agency  does  not  believe  that  it  is 
reasonable  to  delay  the  entire  process  of 
providing  crash  protection  to  wheelchair 
occupants  while  major  research 
programs  are  developed,  initiated  and 
completed.  For  that  reasons.  NHTSA  is 
proposing  performance  requirements  for 
the  equipment  that  would  be  used  to 
secure  wheelchairs  and  provide 
occupant  restraint  for  occupants  of 
wheelchairs  on  school  buses. 
Requirements  for  the  major  components 
of  wheelchair  securement  and  occupant 
restraint  systems  have  also  been 
adopted  by  the  various  "standards" 
organizations  that  are  attempting  to 
develop  a  dynamic  test.  A  review  of  the 
requirements  of  these  organizations  is 
summarized  in  Chart  1. 

In  addition  to  the  requirements  of 
various  organizations,  NHTSA  has 
reviewed  the  specifications  of  various 
manufacturers  of  wheelchair  securement 
and  occupant  restraint  systems  to 
determine  the  strength  of  devices 
currently  being  manufactured.  Chart  2 
provides  data  from  several 
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manufactucen.  Alt*r  revi«*ring  these  agency  has  concluded,  that  curten* 

specificaysa*  and  iftie  lequkenents  e£         wheelcbaic  securemeot  and  occupant 
the  "itandacda"  ocfHuzations,  (he  restraint  systems  meet  or  exceed  the 


"staodards**  estahli^cd  by  these 
organizatioaa  in  most  ioetancss. 
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J.  P^trformance  Or  erib 

Based  oa  its  review  of  the  standards 
and  manufacturing  practices  outlined 
above.  NHTSA  believes  thai  a  fairly 
consistent  pattern  of  requirements 
exists.  In  particulaf,  they  provide  for 
forward-facing  wheelchair  secuiement 
positions.,  separates sccurement  and 
restraint  devices,  ffiur-point  securement 
of  wheelchairs  through  the  use  of  belt 
systems,  and  the  sk'ength  requirements 
for  the  anchorage  and  securement/ 
restraint  systems.  The  agency  has  used 
these  standards  and  practices  as  the 
basis  for  the  minimum  Federal 
requirements  propped  in  this  notice. 

The  performance  requirenwnts  for  the 
wheelchair  secureitient/eccupant 
restraint  devices  reference  Standard  No. 
209.  Seat  Belt  Assemblies.  These 
reqmrements  are  consistent  with 
existing  systems  id  the  marketplace  and 
"standards"  of  other  organizatioas. 

With  regard  to  anchorages,  the  agency 
has  tentatively  coacluded  that  the 
apftfopriate  floor  atrengtk  requirement 
for  each  aiM:horag4  is  3.000  pounds 
(6.000  pounds  if  (h#  securenent  amd 
restraint  systems  aihare  a  common 
ancfaerage].  This  rfqutrement  is  based 
on  S4.2(a)  of  Standard  N«.  28?..  Seating 


Systems.  That  section  speciHes  the  force 
level  applied  to  a  seat  anchorage  a«  20 
times  the  weight  of  a  seat.  Therefore,  fbr 
a  200  pound  wheelchair,  the  force  level 
would  be  44)BO  pounds.  However,  crash 
conditions  do  not  always  produce  force 
directions  that  would  result  in  the  4,000 
pounds  being  evenly  distributed 
between  twe  anchorage  locations.  Crash 
directions  and  tiie  complicated  angles  of 
sectireraent  and  restraint  systems 
suggest  that  adequate  strength  potential 
be  incladed  in  the  requirements.  For  this 
reason,  the  agency  has  tentatively 
concluded  that  the  floor  strength 
requirement  for  each  anchorage  should 
be  75  percent  of  die  figure  derived  from 
Standard  No.  207.  As  seen  in  charts  T 
and  2,  the  proposed  requirements  are 
consiateat  widi  existing  systems  in  the 
marketplace  and  "standards"  of  etiier 
organizations. 

In  addition  t»  anchorage  and 
securement/ restraint  device  strengths,, 
the  other  critical  component  is  the 
location  of  the  anchorage  points. 
NHTSA  has  reviewed  the  requirement* 
of  the  vafioufl  national  and  international 
I  on  anchorage  Lscatien  and 


found  that  the  reiuifeaaenta  are  fairly 
consistent  in  the  ranges  they  allow  Fm 
the  lecatioaa  of  the  securement  and 


restraint  device  anshocages  and  for  the 
angles  for  applying  forces  to  these 
andbarages.  Tlvese  ranges  are  necessary 
in  order  to  accommodate  various  sizes 
and  configurations  of  wheelchairs, 
different  sizes  of  individuals  with 
varying  degrees  of  disability,  and'  design 
differences  among  restraint  devices. 
Because  of  Hie  wide  variety  of 
wheelchair  sizes  and  configurations, 
wheelchair  securement  anchorage 
locations  are  not  defined  in  terms  of 
their  physical  location,  but  rather  in 
terms  of  the  installed  angles  of  the 
securement  device  relative  to  the 
wheelchair.  The  requirements  of  other 
national  and  international  organtzatfons 
universally  require  angles  not  less  than 
30  degrees  and  not  more  than  60  degrees 
as  measured  from  either  the  herizontal 
or  vertical  position  in  the  longitudinal 
direction.  The  agency  is  proposing  to 
require  a  narrower  range  of  angfes  (40 
degrees  to  50  depees]  in.  Standard  No. 
222. 

«  Wheelchair  Orientation 

As  notad  in  the  sitata-of-tbe-art  report 
on  wheelchair  secucement  devices, » 
number  of  wheelchair  aecuremeirt 
devices  are  designed  fbc  side-facing 
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wheelchairs.  The  conclustona  section  of 
the  report  no<ed  that  In  order  \o  provide 
for  maximtiTn  occupant  protection, 
wheelchairs  on  school  boses  should  be 
in  a  forward-facing  position  because 
wheelchairs  are  iirfierently  stronger  in 
this  direction  and  because  human  in}«ry 
tolerance  levels  are  higher  in  the 
forward  versus  side  direction. 
Additionally,  a  review  of  the  Fata! 
Accident  Reporting  System  for  19N 
indicates  that  approximately  66  percent 
of  school  bus  crash  fatalities  are  frontal 
crashes. 

Various  other  organizations  working 
on  wheelchab  securement  and  occnpant 
restraint  occur  with  the  forward-facing 
or'flTilafion,  indudtng  the  Society  of 
Automotive  Engineers  {SAE),  the 
International  Standards  Organization 
(ISO),  and  the  Canadian  Standards 
Association  (CSA).  Additionally,  the 
existing  standards  of  several  countries, 
e.g.,  AastraKa,  Canada,  and  Great 
Britain,  allow  only  forward  or  rearward- 
facing  wheelchair  orientations. 

Comments  in  response  to  flie  May 
1990  notice  were  primarily  positive  with 
regard  to  this  issue.  However,  two 
commenters,  the  Connecticut 
Department  of  Motor  Vehicles  and  the 
Cupertino  Union  School  District,  voiced 
concern  about  mandating  forward- 
facing  wheelchair  locations.  The  basis 
for  their  concern  was  an  estimated  ¥i 
reduction  in  wtieekhair  capacity 
resulting  from  using  forward-facing 
locations  instead  of  side-facing  ones  in 
buses  configured  wiurfly  or  mostly  for 
transporting  students  in  wheelchairs. 
NHTSA  acknowledges  ^is  reduction 
would  occur  in  cases  in  which  the  entire 
bus  is  configured  for  transporting 
children  in  wheelchairs,  but  believes 
that  the  additional  level  of  safety 
provided  in  the  forward-facing  position 
more  than  offsets  the  loss  in  capacity.  In 
addition,  as  the  agency  has  already 
noted,  not  all  school  buses  need  to  be 
equipped  for  transporting  children  with 
disabilities  to  and  from  school  and 
school-related  activities.  Decisions  on 
the  number  of  buses  that  should  be 
designed  to  carry  persons  in 
wheelchairs,  and  the  number  of 
wheelchair  locations  on  those  buses, 
should  be  made  by  local  school  districts 
based  on  the  number  of  children  with 
disabilities  they  have  the  responsibility 
to  transport  Therefore,  the  loss  of 
capacity  would  not  be  so  great  as  the 
commenters  suggest 

Additionally,  the  agency  has  reviewed 
the  requirements  of  several  states  and 
determined  that  requirements  for 
forward-facing  wheelchair  locations 
either  already  exist  or  are  being 
proposed  in  most  of  ti>e  states.  These 


actions  are  consistent  with  the 
recoflunendation  from  the  Eleventh 
National  Conference  on  School 
Transportatioa.  For  these  reasons,  the 
agency  is  pfoposiog  that  wheelchair 
locations  must  be  forward-facit^ 

5.  Separate  Restraint  Systems  for 
WheeMtair  Securement  and  Oocapani 
Restrat'M 

Existing  wheelchair  securement 
standards  of  variotra  groups  and 
countries  ose  three  approaches  to  the 
securement  of  wheelchairs  and  the 
restraint  of  wheelchair  occupants.  The 
first  utilizes  completely  independent 
securement  and  restraint  devices  which 
are  independently  secured  directly  to 
anchorage  points.  The  second  approach 
utilizes  a  main  belt  which  secures  the 
wheelchair  to  the  floor  and  an  occupant 
restraint  system  which  has  the  lap  beh 
portion  attached  to  the  main  belt.  The 
third  approach  utilizes  a  wheelchair 
securement  device  that  attaches  to  the 
bus  and  an  occiipant  restraint  system 
that  attaches  to  the  wheelchair. 

The  state-of-the-art  stody  tentatively 
concluded  Aat  "ftjhe  wheelchair  and  its 
occupant  should  be  restrained  to  the 
vehicle  independently."  Comments 
responding  to  the  May  1990  notice 
supported  that  finding.  Further,  the 
detailed  "standards"  provided  by  the 
Eleventh  National  Conference  on  School 
Transportation  and  the  Indiana 
University  School  of  Medicine  require 
separate  restraint  systems  for  the 
wheelchair  and  its  occupant. 

Even  though  existing  standards 
require  separate  securement  and 
restraint  systems,  the  agency  is 
proposing  a  component  test  approach 
which  would  allow  any  of  the  above 
mentioned  systems.  The  agency  is 
concerned  about  the  potential  for  the 
secured  wheelchair  to  place  a  load  on 
the  restrained  wheelchair  occupant  in 
certain  high-speed  crashes,  for  example, 
a  small  diild  riding  in  a  heavy  electric 
wheelchair,  if  separate  securement  and 
restraint  systems  are  required.  In  a 
crash,  the  heavier  wheelchair  would 
tend  to  move  forward  further  than  the 
much  lighter  wheelchair  occupant  who 
does  not  stretch  the  restraint  belts  as 
much  as  the  wheelchair  stretches  the 
securement  belts.  The  wheelchair  could 
push  against  the  back  of  the  occupant 
and  cause  the  occupant  to  be 
compressed  between  the  wheelchair  and 
the  occupant  restraint  safety  belts.  In 
this  situation,  the  child  could  be 
exposed  to  a  higher  injury  potential 
because  the  wheelchair  could  be 
applying  a  force  on  his  or  her  back.  This 
problem  is  (xnnnoniy  referred  to  at 
"phasing."  the  result  of  different  masses 
reacting  to  Ihs  same  deceleration  forces. 


However,  (he  agency  does  not  believe 
that  the  "phasing"  proUeas  wairants 
prohibiting  separate  wheelchair 
securement  and  occupant  restraint 
systems.  First  it  is  possible  to  control  or 
lessen  the  problem  by  requiring  less 
elongation  for  wheelchair  securement 
belts  relative  to  those  for  the  occupant 
restraint  belts.  The  proposed  regulatory 
language  includes  comparable  belt 
strengths  for  the  wheelchair  securement 
belts  (2.500  pounds)  than  for  Ae 
occupant  restraint  bells  (2.500  pounds 
for  a  pelvic  restraint  1.500  pounds  for  a 
torso  restraint  and  3.000  pounds  for 
combination  pelvic  and  torso  restraints). 
Additionally,  the  belt  elongation  limits 
of  Standard  No.  209  for  Type  1  belts 
(wheelchair  securement)  and  Type  2 
belts  (occupant  restraint)  are  included  in 
the  proposed  regtdatory  requirement. 

Second.  fJHTSA  believes  that  the 
occurrence  of  phasing  problems  is 
relatively  rare,  based  on  the  fact  that  the 
agency  has  no  information  indicating 
that  fatalities  or  serious  infwies  have 
occurred  to  wheelchair  occupants  hi 
buses.  Third,  the  agency  does  not 
believe  that  phasing  is  a  significant 
problem  when  compared  to  the  benefits 
of  secured  wheelchairs  and  restrained 
occupants  in  low-speed  crashes  and 
sudden  driving  maneuvers  which 
constitute  the  majority  of  situations 
resulting  in  injuries  to  wheelchair 
occupants  in  school  buses. 

The  proposed  rule  allows  for.  but  does 
not  mandate,  the  use  of  systems  which 
either  reduce  or  eliminate  the  potential 
phasing  problem.  Clearly,  an  occupant 
restraint  system  which  has  the  lap  belt 
portion  attached  to  the  wheelchair 
would  not  have  a  phasing  problem  since 
it  allows  the  wheelchair  and  its 
occupant  to  move  forward  as  a  unit 
However,  this  system  cannot  be 
mandated  because  there  are  not  many 
wheelchairs  in  the  marketplace  which 
are  capable  of  withstanding  the  forces 
that  would  be  generated  by  anchoring 
an  occupant  restraint  system  to  them. 

6.  Safety  Belt  Implications 

The  Connecticut  Department  of 
Health  Services  believes  that  providing 
safety  bells  for  children  in  wheelchairs 
in  school  buses  would  give  other 
children  a  mixed  message  about  the 
importance  of  safety  belts,  and  believes 
that  safety  belts  should  be  installed  in 
all  seating  positions  on  school  buses. 

With  regard  to  requiring  safety  belts 
on  all  school  buses,  NHTSA  believes 
that  the  conclusions  of  the  National 
Academy  of  Sdences  in  their  May  1989 
report  "Improving  School  Bus  Safety." 
are  still  valid.  This  report  concludes. 
"(t)he  overall  potential  benefits  of 
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requiring  seat  bells  on  large  school 
buses  are  insuffici  ent  to  justify  a  federal 
requirement  for  m  indatory  installation. 
The  funds  used  to  purchase  and 
maintain  seat  belts  might  better  be  spent 
on  other  school  bus  safety  programs  and 
devices  that  could  save  more  lives  and 
reduce  more  injuries." 

With  regard  to  providing  safety  belts 
for  children  in  wheelchairs  on  school 
buses,  the  agency  IbeUeves  that  a 
significant  number  of  school  buses  used 
to  transport  childijen  with  disabilities 
have  gross  vehicl*  weight  ratings  of 
10,000  pounds  or  1  sss.  and  are.  therefore, 
required  under  Standard  No.  222  to  be 
equipped  with  lap  belts  at  all  passenger 
seating  positions.  [When  Standard  No. 
222  was  initially  dstablished,  the  agency 
determined  that  passengers  in  school 
buses  in  this  lowqr  weight  category  are 
better  protected  through  the  installation 
of  safety  belts  an^  not  just 
compartmentalize  tion.  Thus,  there  is 
regulatory  symme  try  for  school  buses 
with  gross  vehich  weight  ratings  of 
10.000  pounds  or  jess. 

For  school  buses  with  gross  vehicle 
weight  ratings  over  10,000  pounds, 
requiring  safety  belts  for  children  in 
wheelchairs  is  on  i  part  of  creating  a 
"safe  environmer  t".  For  able-bodied 
children,  a  "safe  ( invironment"  is 
provided  by  Stan  lard  No.  222  by 
"compartmentalii  ation."  Since  the  seat- 
spacing  required  )y  Standard  No.  222 
cannot  be  obtained  with  wheelchairs, 
full  "compartmenlalization"  cannot  be 
obtained.  Additionally,  the  agency 
believes  that  a  si:  inificant  number  of 
students  with  dis  ibilities  may  be  more 
susceptible  to  inj  iry  than  able-bodied 
students.  For  bot  i  "safe  environments", 
it  is  the  responsil  ility  of  the  school 
district  and/or  sc  tiool  bus  operator  to 
ensure  that  the  "i  afe  environment"  is 
properly  used.  In  the  case  of  a 
compartmentaliz  id  seat,  students  must 
be  directed  to  sit  correctly  (for  example, 
not  kneeling  on  tpe  seats  or  sitting 
backwards)  in  order  to  benefit  from  the 
"compartmentali  sation."  In  the  case  of 
the  children  in  w  leelchairs.  they  and 
their  wheelchair!  must  be  restrained  in 
order  to  be  prote  :ted  from  crash  forces. 

Finally,  studen  I  education  programs 
on  safety  belts  ai  id  their  use  are 
currently  include  d  in  most  school 
curricula,  and  thi  !Se  programs  could  be 
expanded  to  incl  ude  a  section  on  school 


bus  safety 
For  the  above 


■easonsi  NHTSA  does 


not  agree  with  tlje  Connecticut 
Department  of  Health  Services  that 
safety  belts  should  be  installed  in  all 
school  buses. 


7.  Wheelchair  Crashworthiness 

When  commenting  on  the  May  1990 
notice,  the  Minnesota  School  Bus  Safety 
Committee  questioned  the  ability  of 
various  wheelchair  designs  to  withstand 
crash  forces  and  also  noted  the  lack  of 
information  on  securement  locations  on 
wheelchairs  and  other  mobile  seating 
devices.  NHTSA  agrees  that  these  are 
legitimate  concerns.  NHTSA  notes  that 
other  organizations,  e.g..  CSA,  are 
actively  involved  in  establishing 
standards  for  wheelchairs,  and  that 
some  wheelchair  manufacturers  are 
actively  involved  with  these 
organizations  and  the  development  of 
"transport"  wheelchairs,  i.e.. 
wheelchairs  that  can  withstand  a  30 
mph/20  g  crash  test  with  an  integral 
occupant  restraint  system.  However,  the 
agency  expects  that  such  concerns  as 
development  of  appropriate  levels  of 
structural  integrity  for  wheelchairs  and 
other  mobile  seating  devices,  as  well  as 
the  development  of  objective  tests  to 
ensure  such  integrity,  will  take  an 
extremely  long  time. 

At  the  present  almost  any  type  of 
wheelchair  or  mobile  seating  device  can 
be  used  on  school  buses.  The  agency 
believes  this  proposed  rule  would 
improve  on  these  situations  by 
mandating  adequate  securement  and 
restraint  devices,  even  though 
requirements  for  a  "transport-certified" 
wheelchair  are  not  proposed. 

8.  Definition  of  "School  Bus  Passenger 
Seat" 

NHTSA  is  also  proposing  to  delete  the 
phrase  "or  a  seat  installed  to 
accommodate  handicapped  or 
convalescent  passengers  as  evidenced 
by  orientation  of  the  seat  in  a  direction 
that  is  more  than  45  degrees  to  the  left 
or  right  of  the  longitudinal  centerline  of 
the  vehicle"  from  the  definition  of  a 
"school  bus  passenger  seat."  The  agency 
believes  that  the  only  side-facing  seating 
currently  in  school  buses  are  wheelchair 
locations  oriented  in  a  side-facing 
direction.  The  agency  is  not  aware  that 
there  is  any  need  for  seating  beyond 
regular  school  bus  bench  seating  or 
wheelchair  securement  locations. 
Deleting  this  phrase  would  ensure  that 
all  students  transported  in  a  school  bus 
are  offered  a  high  level  of  crash 
protection. 

The  agency  requests  comments  on  any 
existing  need  to  retain  the  exception  for 
side-facing  seats  in  the  definition. 

9.  School  Bus  Capacity 

The  Eleventh  National  Conference  on 
School  Transportation's  standard 
requires  that  any  vehicle  which  would 
have  been  a  school  bus  if  equipped  with 


regular  bench  seats  (i.e.,  which  has  a 
capacity  of  11  or  more),  and  which  is 
classified  as  a  multipurpose  passenger 
vehicle  when  wheelchair  restraints  are 
installed  in  place  of  bench  seats  (i.e., 
has  a  capacity  of  10  or  less),  must 
comply  with  all  the  standards  applicable 
to  school  buses.  The  agency  believes 
that  the  majority  of  vehicles  used  to 
transport  persons  in  wheelchairs  are 
vehicles  which,  when  equipped  with 
regular,  forward-facing  bench  seating, 
have  a  sufficient  number  of  seating 
positions  to  be  classified  as  school 
buses.  When  these  vehicles  are 
equipped  with  wheelchair  positions 
instead  of  bench  seats,  their  passenger 
capacity  is  reduced.  The  agency  is 
concerned  that,  especially  for  vehicles 
with  multiple  wheelchair  locations,  'hp 
capacity  could  be  lowered  to  the  point 
that  the  vehicle  is  classified  as  a 
multipurpose  passenger  vehicle  (MPV) 
instead  of  a  school  bus.  As  an  MPV,  the 
vehicle  would  not  be  subject  to  the 
proposal,  or  to  any  of  the  existing  school 
bus  standards. 

The  agency  requests  comments  on  the 
size  and  capacity  of  vehicles  which  are 
equipped  to  transport  students  in 
wheelchairs.  The  agency  also  requests 
comments  on  extending  the  performance 
requirements  for  wheelchair 
securement /occupant  restraints  to 
systems  installed  in  multipurpose 
passenger  vehicles.  Specifically,  the 
agency  requests  comments  on  the 
impact  such  an  extension  would  have  on 
non-school  uses  of  multipurpose 
passenger  vehicles,  such  as  para-transit 
vans,  to  transport  persons  in 
wheelchairs. 

Benefits 

The  agency's  review  of  various  crash 
data  reveals  only  one  fatality  involving 
a  wheelchair  occupant  in  a  school  bus 
crash.  However,  the  potential  for  a 
fatality  is  always  present,  particularly 
given  the  wide  diversity  of  devices  and 
techniques  used  in  school  buses  to 
secure  wheelchairs  and  provide  some 
form  of  occupant  restraint  to  the 
occupants  of  those  wheelchairs. 
Additionally,  larger  numbers  of  children 
with  disabilities  are  being 
"mainstreamed"  into  the  public  school 
systems  each  year,  and  these  students 
require  safe  transportation.  Developing 
minimum  Federal  performance 
standards  for  wheelchair  securement 
and  occupant  restraint  devices  would 
provide  assurance  that  equipment  would 
be  available  which  could  provide  an 
environment  which  gives  persons  in 
wheelchairs  a  level  of  occupant 
protection  comparable  to  that  provided 
lo  able-bodied  school  bus  passengers. 
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Wheelchair  •ecurement  and  ocoupatd 
restraint  systems  provide  an 
environment  for  the  safe  transportation 
of  students  in  wheelchairs.  Likewise, 
strong,  well-anchored,  evenly-spaced, 
and  padded  school  bus  seats  provide  an 
environment  for  the  safe  transportation 
of  able-bodied  students.  Both  of  these 
environments  are  effective  only  when 
properly  used. 

While  benefits  cannot  be  measured  in 
terms  of  numbers  of  fatalities  prevented, 
the  agency  believes  that  the  largest 
potential  benefit  of  this  rulemaking 
would  be  in  reducing  injuries  in  low- 
speed  crashes  and  sudden  driving 
maneuvers.  This  is  particularly 
important  when  considering  the  issue  of 
separate  wheelchair  securement  and 
occupant  restraint  systems.  As 
previously  discussed,  in  a  high-speed, 
high-energy  level  crash,  the  light-weight 
occupant  of  a  heavy  wheelchair  could 
be  exposed  to  a  dangerous  environment 
created  by  securement  and  restraint 
systems  which  anchor  separately  to  the 
floor.  In  tow-speed  crashes  and  sudden 
driving  maneuvers,  separate  securement 
and  restraint  devices  are  not  potentially 
harmful  for  the  light-weight  occupant  of 
a  heavy  wheelchair.  Accordingly,  large 
numbore  of  injuries  to  the  occupants  of 
wheelchairs  would  be  averted. 

The  agency  reviewed  the  198&-1990 
nonfatal  crash  data  from  the  National 
Electronic  Injury  Surveillance  System 
(NEISS)  and  estimates  that 
approximately  300  occupants  of 
wheelchairs  in  all  types  of  buses  were 
injured  over  that  5-year  period  as  a 
result  of  a  wheelchair  sectirement 
problem,  e.g.,  no  securement  device. 
Nearly  all  of  these  injuries  were  of  a 
nature  that  the  persons  were  either 
treated  and  released  by  the  hospital  or 
examined  and  released  without 
treatment.  A  few  of  the  injuries  were  of 
moderate  severity. 

While  the  agency  has  no  data 
specifically  on  school  buses,  it  is 
believed  that  most  of  the  above 
mentioned  injuries  occurred  on  non- 
school  buses.  The  agency  requests 
commenters  to  supply  any  data  they 
have  on  the  number  of  injuries  that 
occur  each  year  to  children  with 
disabilities  on  school  buses  that  involve 
a  wheelchair  securement  device. 

While  the  agency  has  not  quantified 
the  benefits  of  this  standard,  it  has 
quantified  the  potential  population  of 
people  who  would  benefit  from  this 
rulemaking  action.  In  the  state-of-the-art 
study,  it  was  estimated  that  of  the  46 
million  students  enrolled  in  public  and 
private  schools  in  1990  (grades  K 
through  12),  approximately  SOJOOO  to 
80,000  students  are  transported  in 
wheelchairs.  As  mentioned  previously. 


this  number  is  expected  to  increase  in 
the  future.  While  this  is  a  small 
percentage  of  the  total  school 
populatioa  these  students  are  at  least 
as  likely  as  other  students  to  be  injured 
in  a  crash  or  sudden  driving  maneuver. 
It  has  been  ai;gaed  that  because  of  their 
particular  disability,  some  children  are 
even  more  susceptible  to  injury. 
Additionally,  a  wheelchair  that  is  not 
adequately  secured  becomes  a  potential 
cause  of  injury  to  all  occupants  of  a 
school  bus. 

Costs 

The  decision  to  install  wheelchair 
securement/occupant  restraint  devices 
in  school  buses  would  result  from  local 
preferences  and  other  considerations, 
and  not  this  agency's  adoption  of  the 
proposed  requirements.  Tlierefore, 
equipment  and  installation  costs  can 
only  be  attributed  to  this  rulemaking  if 
the  cost  of  a  device  certified  to  meet  this 
standard,  and  associated  installation 
costs,  would  exceed  the  cost  of  devices 
currently  being  installed.  However, 
since  many  of  the  current  aecurement 
and  restraint  devices  appear  to  be 
capable  of  meeting  the  proposed 
requirements,  it  is  estimated  that  the 
additional  cost  to  equip  a  school  bus 
with  restraints  that  are  certified  to  meet 
these  requirements  would  be  minimal. 

Another  potential  source  of  costs 
associated  with  this  rulemaking  would 
arise  from  the  need  of  any  school 
district  or  contract  carrier  to  buy 
additional  buses  to  offset  the  loss  of 
seating  capacity  resulting  from  the 
switch  fi*om  side-facing  seats  to 
forward-facing  positions  for  children  in 
wheelchairs.  However,  the  agency 
expects  that  these  costs  would  also  be 
minimal. 

The  agency  believes  that  the  loss  of 
wheelchair  positions  due  to  switching  to 
a  forward-facing  orientation  can  be 
offset,  by  some  school  districts  (e.g. 
large  metropolitan  fleets),  by  utilizing 
excess  school  bus  fleet  capacity.  School 
districts  typically  have  extra  buses  in 
their  fleets  to  augment  maintenance/ 
repair  schedules,  to  accommodate 
fluctuations  in  enrollment,  as  well  as  to 
support  extracurricular  school  activities. 
In  addition.  NHTSA  believes  that  many 
local  school  districts  may  opt  to 
reconfigure  their  existing  fleet  of  buses 
(e.g.  remove  conventional  seats,  add 
wheelchair  positions  to  buses  already 
equipped  with  wheelchair  lifts)  and/or 
redesign  bus  routes  to  better  utilize 
available  equipment  and  manpower. 
However,  there  may  be  local  cost 
impacts  (&g.  adding  wheelchair  lifts  to  a 
limited  number  of  conventional  school 
buses),  but  these  costs  an  not 
anticipated  to  be  national  in  scope. 


NHTSA  does  not  expect  that  more 
school  buses  will  have  to  be  purchased 
to  accommodate  the  forward-bdng 
wheelchair  requirement.  Several  state 
Directors  of  Pupil  Transportation 
contacted  by  the  agency  have  indicated 
that  they  have  adopted  or  in  the  process 
of  adopting  the  Eleventh  National 
Conference  on  School  Transportatiaa 
recommendation  and  are  ordering  new 
school  buses  with  forward-facing 
wheelchair  positions. 

Questions 

NHTSA  requests  that  oommentets 
specifically  address  the  following 
questions: 

1.  The  agency  sedcs  comment  on  all 
aspects  of  the  proposed  requirements, 
particulariy  with  respect  to  the  forces 
and  angles  specified  tmder  the  test 
conditions. 

2.  Is  there  room  in  a  bus  to  pul!  on  the 
securement  and  restraint  anchorages 
with  the  forces  and  at  the  angles 
specified  in  the  regulatory  language? 

3.  Would  different  angles,  such  as  10 
degrees  (rather  than  45  degrees)  above 
the  floor  plane  for  the  wheelchair 
securement  devices,  create  more  severe 
test  conditions?  Would  these  test 
conditions  be  more  representative  of 
real-worid  situations?  What  are  the 
most  appropriate  angles  for  testing 

4.  As  an  alternative  to  separately 
testing  securement  and  restraint 
anchorage  locations  and  the  securement 
and  restraint  systems  themselves, 
should  the  agency  test  everything  in  a 
systems  test  by  pulling  the  securement 
and  restraint  system  with  blocks  of 
material  that  represent  a  wheelchair  and 
a  person?  The  body  blocks  specified  in 
FMVSS  No.  210  could  be  used  to  test 
both  the  securement  and  restraint 
systems.  The  test  could  be  conducted 
using  a  3,000  lb.  force  on  the  occupant 
restraint  and  a  5,000  lb.  force  on  the 
wheelchair  securement  under  the 
general  test  conditions  of  Standard  Na 
210. 

5.  What  data,  particulariy  sled  test 
data,  exist  on  the  issue  of  potential 
phasing  problems  related  to  small,  light- 
weight students  in  heavy  wheelchairs 
where  separate  wheelchair  securement 
and  occupant  restraint  devices  are 
utilized? 

a  Will  the  belt  elongation 
requirements  specified  in  Standard  No. 
209  (Type  1  belts  ^  20%  elongation: 
Type  2  belts  =  30-40%  elongation)  be 
sufficient  to  eliminate  the  "phasing" 
problem?  If  not,  what  elongation 
requirements  would  be  effectivef 

7.  b  there  any  existing  information 
wfaidi  indicates  that  conducting 
dynamic  tests  using  wheelchairs  and 
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test  dummies,  as  opposed  to  the 
proposed  compoaent  tests,  would  result 
in  safer  wheelchiir  securement  and 
occupant  restraiijl  devices? 

8.  What  types  f  f  wheelchairs  or  other 
mobile  seating  devices  are  being 
transported  on  s(  hool  buses  currently? 
Are  the  proposed  requirements  suitable 
for  the  full  range  jf  wheelchair  types 
currently  availab  e  or  anticipated  in  the 
marketplace,  e.g.,  conventional  4-wheel, 
motorized  4-whe(il,  3-wheel  scooters, 
orthopedic,  etc.? 

9.  What  types  (  f  wheelchair 
securement  and  <  ccupant  restraint 
systems  are  individual  states,  school 
districts  and  conlract  carriers  currently 
using  on  school  b  jses?  What  number 
and  percentage  o  the  wheelchair 
securement  and  c  ccupant  restraint 
systems  are  forwprd-facing?  What 
number  and  percentage  are  side-facing? 

10.  What  have  been  the  school  bus 
crash  and  injury  Experiences  involving 
persons  seated  in  wheelchairs?  What 
types  of  crashes  ar  sudden  driving 
maneuvers  resulted  in  injuries?  What  is 
the  type  and  sevarity  of  tJie  resulting 
injuries?  What  types  of  wheelchair 
securement  and/i  ir  occupant  restraint 
systems  were  bei  ig  used? 

11.  How  often  s  re  school  buses 
retrofitted  with  vweelchair  securement 
and  occupant  res  raint  devices?  Are 
school  buses  retn  ifitted  with  these  types 
of  equipment  or  a  re  the  systems 
installed  on  new  ichool  buses  by  the 
school  bus  manul  acturer? 

12.  Is  the  select  on  of  the  securement 
and  restraint  sysl  Bms  based  on  the 
physical  or  medic  al  needs  of  the 
individual  or  the  :haracteristics  of  the 
wheelchair?  Whep  multiple  wheelchair 
locations  are  provided  on  a  school  bus, 
are  all  the  securei  nent  and  restraint 
systems  the  same  and  can  they 
accommodate  the  needs  of  different 
wheelchairs  and  i  itudents  being 
transported? 

13.  Would  the  r  jquirement  for  only 
forward-facing  w  leelchair  orientations 
in  school  buses  pi  oduced  after  the 
effective  date  of  I  le  proposed 
requirements  affe  ct  the  number  of 
school  buses  that  would  be  necessary  to 
transport  student;  i  with  disabilities?  If 
the  amount  of  sps  ce  devoted  to 
wheelchair  locati  )n8  in  a  school  bus 
was  held  constan !,  what  loss  in  the 
number  of  such  locations  would  occur  in 
switching  from  si  le-facing  locations  to 
frtJnt-facing  local  ons?  If  the  number  of 
wheelchair  locati  )ns  in  a  school  bus 
equipped  also  wil  h  bench  seats  was 
held  constant  in  switching  from  side- 
facing  locations  ti>  front-facing  ones, 
what  loss  in  bene  i  seat  positions  would 
occur?  Would  the  -e  be  any  practical  or 
policy  problems  c  reated  by  operating 


older  school  buses  with  side-facing 
wheelchair  locations  and  new  buses 
with  forward-facing  wheelchair 
locations  in  the  same  school  district? 

14.  The  agency  is  concerned  about  the 
storage  and  cleanliness  aspects  of 
wheelchair  securement  and  occupant 
restraint  belts  because  of  the  potential 
effects  of  these  aspects  on  the  usage 
rates  of  those  devices.  NHTSA  therefore 
seeks  comments  on  requiring  that  these 
belts  be  retractable.  Do  any  systems 
currently  use  retractors?  Would 
retractors  render  securement  and/or 
restraint  systems  more  difficult  to  use 
because  of  the  need  to  have  the  belt  go 
through  or  around  parts  of  the 
wheelchair? 

15.  While  the  regulatory  text  in  this 
notice  is  limited  to  wheelchair 
securement  and  occupant  restraint  on 
school  buses,  the  agency  is  interested  in 
information  on  the  appropriateness  of 
these  requirements  for  other  buses  and 
vehicles  used  to  transport  individuals  in 
wheelchairs.  In  considering  this 
question,  the  agency  is  concerned  about 
how  local  regulations  governing  the 
permissibility  of  the  bus  driver  leaving 
his  seat  to  assist  in  the  securing  and 
restraining  of  a  person  in  a  wheelchair 
affects  the  appropriateness  of  this 
proposal  for  non-school  buses. 

16.  Of  the  school  buses  used  to 
transport  students  in  wheelchairs,  what 
number  and  percentage  have  gross 
vehicle  weight  ratings  of  10,000  pounds 
or  less?  What  number  and  percentage 
are  Type  A,  B,  C  or  D  school  buses? 

17.  What  is  the  average  number  of 
wheelchairs  accommodated  by  school 
buses  currently  in  use?  What  is  the 
distribution  of  school  buses  with  1 
wheelchair  location,  2,  3,  4,  5,  and  6  or 
more? 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impacts  of 
this  rulemaking  action  and  determined 
that  the  notice  is  not  major  within  the 
meaning  of  E.0. 12291.  However,  it  is 
"significant"  within  the  meaning  of  E.O. 
12291.  However,  it  is  "significant"  within 
the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  because  of  the  public 
interest  associated  with  this  proposed 
rulemaking  action.  The  agency  has 
prepared  a  Preliminary  Regulatory 
Evaluation  (PRE)  for  this  proposal,  and 
placed  a  copy  of  the  PRE  in  the  public 
docket  for  this  rulemaking  action.  A 
copy  of  the  PRE  may  be  obtained  by 
writing  to:  Docket  Section,  NHTSA. 


room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

NHTSA  is  not  mandating  the  use  of 
wheelchair  securements/occupant 
restraints  in  school  buses.  School 
districts  must  install  wheelchair 
securements/occupant  restraints  in 
order  to  comply  wnth  State  and  local 
ordinances/regulations  governing  the 
transport  of  handicapped  students. 
School  districts  order  the  appropriate 
wheelchair  tie-down/restraint 
anchorage  points  as  optional  equipment 
from  the  school  bus  manufacturers  or 
they  retrofit  the  anchorage  points  (e.g., 
install  the  anchors  themselves).  Most 
school  buses  have  side-facing 
wheelchair  positions.  The  consumers,  in 
this  case,  are  the  state  and  local  school 
districts  as  well  as  private  school  bus 
contractors. 

Incremental  consumer  costs  are 
potentially  associated  with  three 
aspects  of  this  proposal;  (1)  the  switch 
to  forward-facing  wheelchair  positions, 
(2)  the  cost  for  the  bus  manufacturers  to 
design,  develop,  test,  certify  and  build 
school  buses  with  the  proposed 
anchorage  strength  levels  and  (3) 
securement/restraint  equipment 
manufacturers  certification  that  their 
hardware  complies  with  the  agency's 
requirements.  'The  agency  does  not 
anticipate  any  significant  increase  in 
consumer  costs  due  to  any  of  the 
requirements  of  the  subject  proposal. 
For  this  rule  to  be  major  the  incremental 
consumer  costs  would  have  to  exceed 
$100  million.  Interested  persons  are 
invited  to  examine  the  PRE  for  more 
detailed  discussion. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  This 
analysis  appears  in  the  PRE.  Based  on 
this  evaluation,  I  certify  that  the 
proposed  amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Regulatory  Flexibility  Act  is 
concerned  with  the  adverse  economic 
impact  of  rules  and  regulations  on  small 
entities,  namely — small  businesses, 
small  organizations  and  small 
governmental  jurisdictions.  A  small 
business  is  defined  by  either  the  number 
of  employees  or  the  annual  sales  volume 
in  dollars,  a  small  organization  is 
defined  as  being  non-profit  and  not 
dominant  in  its  field,  and  a  small 
governmental  jurisdiction  (e.g.  a  local 
school  district)  consists  of  50.000  or  less 
constituents.  The. proposed  rule  will 
affect  small  businesses  (SB),  small 
organizations  (SO)  and  small 
governmental  jurisdictions  (SG})  which 


Federal  Register  /  Vol.  56.  No.  185  /  Tuesday.  September  24.  1991  /  Proposed  Rules  4814'/ 


exist  in  the  following  categories:  Public 
and  contractor  school  bus  transportation 
operations  (SGJ/SB).  city  and  county 
public  school  systems  (SGJ).  private 
schools  (SB/SC3),  manufacturers  of  side- 
facing  wheelchair  securement/occupant 
restraint  equipment  (SB),  forward-facing 
wheelchair  securement/occupant 
restraint  equipment  manufacturers/ 
distributors  (SB),  school  bus 
manufacturers  (SB),  and  dealers  and 
distributors  of  school  buses  (SB). 

School  bus  transportation  operators 
(public  and  contracted)  which  transport 
both  public  and  private  school  students 
must  periodically  purchase  new  school 
buses  to  replace  worn-out  equipment  or 
expand  operations.  Lift  equipped  school 
bus  purchase  decisions  and  the  types  of 
wheelchair  securement/occupant 
restraints  employed,  are  made,  in  many 
cases,  by  small  governmental 
jurisdictions  (e.g.  local  public  school 
districts)  and/or  small  business/ 
organizations  (e.g.  local  public  school 
districts)  and/or  small  business/ 
organizations  (e.g.  private  schools).  The 
agency  believes  that  the  cost  (consumer 
or  retail  cost)  of  purchasing  a  new 
school  bus  will  not  increase  due  to 
NHTSA's  proposal  because  bus 
manufacturing  costs  will  no*  increase.  In 
addition,  because  the  consumer  cost  of  a 
new  school  bus  will  not  increase,  sales 
will  not  be  influenced  and  school  bus 
dealers  and  distributors  will  not  be 
affected  by  the  proposed  rule.  Many  of 
the  school  bus  manufacturers  are  small 
businesses  and  all  of  the  school  bus 
dealers  are  believed  to  be  small 
businesses. 

NHTSA  believes  that  many  of  the 
forward-facing  wheelchair  securement/ 
occupant  restraint  manufacturers  are 
small  business  entities.  The  agency  does 
not  expect  a  significant  cost  impact  on 
these  manufacturers  because  most,  if 
not  all,  already  comply  with  the 
proposed  requirements.  Additionally, 
focusing  national  attention  on  restraints 
for  students  in  wheelchairs  should 
increase  business  opportunities. 

The  manufacturers  of  side-facing 
wheelchair  securement  hardware  will 
lose  their  school  bus  business,  and  if  the 
proposed  requirements  are  extended  to 
non-school  buses,  this  line  of  business 
may  be  completely  lost  The  agency 
believes  that  most  of  these 
manufacturers  are  small  businesses, 
however,  NHTSA  does  not  believe  these 
manufacturers  will  be  put  out-of- 
business  because.  (1)  they  can  re-tool 
for  forward-facing  hardware  and  use 
their  existing  marketing  infrastructure 
and  (2)  the  agency  believes  that  these 
companies  have  many  other  product 
lines  to  sustain  Ihem  in  business.  i 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  No.  96- 
511).  there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  amendent. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
rulemaking  action  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
agency  has  determined  that 
implementation  of  this  action  would  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Executive  Order  12612  (Federalism) 

Finally.  NHTSA  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in  E.O. 
12612.  and  the  agency  has  determined 
that  this  proposal  does  not  have 
significant  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Sybmission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 


continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
enveloped  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.222  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1403. 1407: 
delegation  of  authority  al  49  CYR  1.50. 

§571.222    (AmendMll 

2.  S4  would  be  amended  by  revising 
the  definition  of  "school  bus  passenger 
seat"  as  follows: 

School  bus  passenger  seat  means  a 
seat  in  a  school  bus,  other  than  the 
driver's  seat. 

3.  S4  would  be  revised  to  add  the 
following  new  definitions: 

Wheelchair  means  a  wheeled  seat 
frame  for  the  support  and  conveyance  of 
a  physically  disabled  person,  comprised 
of  at  least  a  frame,  seat,  and  wheels. 

Wheelchair  occupant  restraint 
anchorage  means  the  provision  for 
transferring  wheelchair  occupant 
restraint  system  loads  to  the  vehicle 
structure. 

Wheelchair  securement  anchorage 
means  the  provision  for  transferring 
wheelchair  securement  device  loads  to 
the  vehicle  structure. 

Wheelchair  securement  device  means 
a  strap,  webbing  or  other  device  used 
for  securing  a  wheelchair  in  place  in  a 
school  bus  during  normal  travel  as  welt 
as  during  a  crash,  including  all 
necessary  buckles  and  other  fasteners. 

4.  A  new  section  5.4  would  be  added 
as  follows: 

S5.4  Each  school  bus  having  one  or 
more  locations  designed  for  carrying  a 
person  seated  in  a  wheelchair  shall 
comply  with  S5.4.1  through  S5.4.4  at 
each  such  wheelchair  location. 

S5.4.1  Wheelchair  securement 
anchorages.  Each  wheelchair  location 
shall  have  not  less  than  four  wheelchair 
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(c)  The  front  wheel  of  a  three-wfieefed 
mobile  seating  device  caa  be  seetued. 

S5Al.a  Each  vvhcekhair  secwreMeftl 
anchorage  shall  be  capable  of 
withstaading  a  focce  of  3jE)0Q  poieads 
applied  as  specified  ia  paragrapfaa  (a) 
through  (e)  of  this  section. 

(a)  The  wftfaF  appficatforr  Torce  shaH 
be  applied  af  an  as^  of  not  tess  thaa 
40  degrees,  bol  aot  nore  than  50 
degrees,  measured  fiom  the  homontaL 
(See  Figure  1.) 

(b)  The  honxftntai  fnyetdkm  of  die 
force  dkreciioa  altaU  be  wfthia  a 
horizootol  aic  of  ±45  degrees  relative  to 
a  longitudinal  line  which  has  its  origin  at 


the  ffnchorage  focation  and  profects 
recMTward  fer  an  anchorage  wf»o«e 
wheetchafr  sectremenf  etevrce  is 
intended  fa  secnre  Hw  firont  of  the 
wbeeichatr  and  forward  for  an 
anchorage  whose  wheekhali 
seeoremenf  device  is  fntended  to  secure 
the  rearof  the  wheelchair.  (See  Ffgnre  T.) 

(c)  The  force  sfiall  be  applied  at  the 
onset  rate  of  not  more  fban  SQJQOO 
pounds  per  second. 

(d^ The  3J00O  poaod  focce  shall  be 
attaioed  ia  not  more  than  30  seconds. 

and  shall  be  Baaintained  for  V}  seconds. 
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Figure  1.  Wheelchair  Secureinent  Ahchorage  Loading  Direction 

(Rear  Anchorage  Shown) 
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(e)  When  more  khan  one  securement 
device  shares  a  common  anchorage,  the 
loads  through  eac  )  securement  device 
shall  be  applied  s  multaneously. 

S5.4.2  Wheelchair  securement 
devices.  Eack  whf  elchair  securement 
device  shall — 

(a)  If  incorpora^ng  webbing  or  a 
strap— 

(1)  Comply  1 


it} 


and  the  requtnaK  nts  for  Type  1  safety 
belt  systems  in  S^  of  FMVSS  No.  209. 
Seat  Belt  Assemb  'ies;  and 

(2)  Provide  a  m(  lans  of  adjustment  to 
remove  slack  fron  i  the  device. 

(b)  If  not  iocarp  orating  webbing  or  a 
strap,  limit  movenient  of  the  wheelchair 
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S4.2,  S4.3,  S4.4(a), 


through  either  the  equipment  design  m  a 
means  of  ad^stment. 

S5.4.3  Wheeicheir  occupant  restraint 
anchorages. 

55.4.3.1  Each  wheelchair  location  shall 
have: 

(a)  Not  less  thaa  one  upper  tors* 
anchorage;  and 

(b)  Not  less  than  fwo  Qo«r  anchorages 
for  wheelchair  occcpantpdvic  and 
upper  torso  restraiof. 

55.4.3.2  Each  wheel  cfaair  occupant 
restraint  floor  anchorage  shall  be 
capable  of  vrithstanding  a  force  of  3,000 
pounds  applied  as  specified  in 
paragraphs  (a)  through  (d). 

(a)  The  initial  ftpplication  force  thaik 
beappMed  at  a  vertical  angle  of  rrot  less 


than  45  degrees,  but  not  more  than  80 
degrees,  measured  form  the  horizontal. 
(See  Figure  2.) 

(b)  The  horizontal  projection  of  the 
force  direction  shall  be  within  a 
korizontal  arc  of  ±45  degrees  relative  to 
a  kngitudinal  line  which  has  its  origin  at 
the  a«chorage  and  projects  forward. 
(Sec  Figure  2.) 

(cfThe  force  shall  be  applied  at  an 
onset  rate  of  not  more  than  30,000 
pounds  per  second. 

(d)  The  3,000  pound  force  shall  be 
attained  in  not  more  than  30  secondia; 
and  shall  be  maintained  for  10  seconds. 
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Figure  2.  Pelvic  Restraint  Anchorage  Loading  Direction 
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(e)  When  a  whe  jlch 
device  and  an  occ  ipant 
common  anchorag  e 
by  S5.4.1.3  and 
simultaneously,  u 
specified  in  S5.4. 
Figure  3.) 

S5.4.3.3.  Each  at 
wheelchair  occupant 
restraint  shall  be 
withstanding  a  fc 
applied  as  specifu  d 
through  (e). 

(a)  The  initial  a 
be  applied  at  an 
zero  dngrees.  but 


air  securement 
restraint  share  a 
.  the  loads  required 
.3.2  shall  be  applied 
t  der  the  conditions 
3,2{a)and{b).  {See 

chorage  for  a 
It  upper  torso 
pable  of 

R  of  1.500  pounds 
in  paragraphs  (a) 

•plication  force  shall 
gle  of  not  less  than 
lot  more  than  40 


ai; 


degrees,  below  a  horizontal  plane  which 
passes  through  the  anchorage.  (See 
Figure  4.) 

\b)  The  projection  of  the  force 
direction  onto  the  horizontal  plane  shall 
be  within  zero  degrees  and  45  degrees 
as  measured  from  a  longitudinal  line 
with  its  origin  at  the  anchorage  and 
projecting  forward.  (See  Figure  4.) 

(c)  The  force  shall  be  applied  at  the 
onset  rate  of  not  more  than  15,000 
pounds  per  second. 

(d)  The  1.500  pound  force  shall  be 
attained  in  not  more  than  30  seconds, 
and  shall  be  maintained  for  10  seconds. 

(e)  When  more  than  one  wheelchair 


occupant  restraint  shares  a  common 
anchorage,  the  loads  through  each 
restraint  shall  be  applied 
simultaneously. 

S5.4.4  Wheelchair  occupant 
restraints.  Each  wheelchair  location 
shall  have  wheelchair  occupant  pelvic 
and  upper  torso  restraints  attached  to 
the  anchorages  required  by  S5.4.3. 

S5.4.4  Each  wheelchair  occupant 
restraint  shall  comply  with  the 
requirements  for  type  2  safety  belt 
systems  in  S4.2.  S4.3.  S4.4(b).  and  S5  of 
FMVSS  No.  209.  Seat  Belt  Assemblies. 
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Figure  3.  Pelvic  Restraint  and  Wheelchair  Securement 
Common  Anchorage  Loading  Direction 
(Rear  Direction  Only) 
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Figure  4.  Upper  Torso  Restraint  and  Torso  Harness 
Anchorage  Loading  Location 
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Issued  on  September  17.  l<m. 
Barry  Felrita, 

Associate  Administrator  for  Rulemaking, 
(FR  Doc.  91-22766  Filed  9-2^-91: 8«  amj 
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Notices 


This  section  of  th>  FEDERAL  REGISTER 
contains  document  i  othef  than  njles  or 
proposed  rules  thjt  are  appl)cat>le  to  the 
public.  Notices  of  heahr>gs  and 
investigations,  conrnittee  meetings,  agency 
decisions  and  rulirgs,  delegations  of 
auttxxity,  filing  of  petitions  and 
applications  and  ajency  statements  of    ' 
organizatKxi  and  functions  are  examples 
of  documents  apptanng  in  this  section. 
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Select  Committee  on  the  Future  of  the 
Administrative  Conference,  Committee 
on  Regulation,  and  Committee  on 
Adjudication;  Public  Meetings 


Pursuant  to  the 
Committee  Act 
notice  is  hereby 
Select  Commiltef 
Administrative 
Committee  on 
Committee  on 
Administrative 
States. 


Federal  Advisory 
(ijub.  L.  No.  92-463), 
j  iven  of  meetings  of  the 

on  the  Future  of  the 
Canference,  the 
Re  'ulation,  and  the 
Ac  ministration  of  the 
C  inference  of  the  United 


Selection 

the  Administrati\b 


Committee  on  the  Future  of 
Conference 


Date:  Wednesda 
Time:  2:30  p.m. 
Location:  Administrative 

the  United  Stales 

Street  NW 

DC. 


Conference  of 
Library.  2120  L 
su]te  500,  Washington, 


Agenda:  This  i 
committee  which 
to  review  the  Ad  ninistrat 
Conference's  org  i 
and  to  suggest  c 

Contact:  Mich4el 
7020. 

Committee  on  Re  gulation 


the  first  meeting  the 
has  been  established 

ive 
nization  and  activities 
hanges  for  the  future. 
W.  Bowers,  202-254- 


Date:  Friday,  October 
Time:  9:30  a.m.-lJ2: 
Location:  Admin 

the  United  Stales 

Street  NW.,  suite 

DC. 

Agenda:  The  Oomm 
discuss  a  draft  r 
recommendationjs 
noise  abatement 
report  was  prepared 
Administrative 
Sidey  A.  Shapiro, 
School  of  Law, 
Alice  Suter  and 
Ohio.  The  comm 
the  status  of  oth 


.  September  25, 1991. 


4, 1991. 
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strative  Conference  of 
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500,  Washington. 
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Contact:  David  M.  Pritzker,  202-254- 
7020. 

Committee  on  Adjudication 

Date:  Monday,  October  7, 1991. 

Time:  1:30  p.m. 

Location:  Administrative  Conference  of 

the  United  States  Library,  2120  L 

Street  NW.,  Suite  500,  Washington. 

DC. 

Agenda:  The  committee  has  scheduled 
this  meeting  to  discuss  a  study  of 
enforcement  under  the  Fair  Housing  Act, 
prepared  by  Professor  Leland  Ware  of 
St.  Louis  University  School  of  Law. 

Contact:  Nancy  Miller,  202-254-7020. 

Committee  on  Adjudication 

Date:  Tueday,  October  29, 1991. 

Time:  9:30  a.m. 

Date:  Thursday,  November  7, 1991. 

Time:  1:30  p.m. 

Location:  Administrative  Conference  of 

the  United  States  Library.  2120  L 

Street  NW.,  suite  500.  Washington, 

DC. 

Agenda:  The  committee  has  scheduled 
these  meeting  to  discuss  a  study  of 
whether  jurisdiction  of  adjudication 
under  the  Federal  Aviation  Act  should 
be  at  the  Federal  Aviation 
Administration  or  the  National 
Transportation  Safety  Board,  prepared 
by  Professor  Henry  H.  Perritt,  Jr.  of 
Villanova  University  School  of  Law. 

Contact:  Nancy  Miller.  202-254-7020. 

Public  Participation 

Attendance  at  the  committee  meetings 
is  open  to  the  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  one  day  in  advance  of  the 
meeting.  The  committee  chairmen  may 
permit  members  of  the  public  to  present 
oral  statements  at  meetings.  Any 
member  of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting,  Minutes  of  the 
meetings  will  be  available  on  request  to 
the  contact  persons.  The  contact 
persons'  mailing  address  is: 
Administrative  Conference  of  the  United 
States,  2120  L  Street  NW..  suite  500, 
Washington.  DC  20037. 

Dated:  September  20. 1991. 
Jeffrey  S.  Lubbera, 
Research  Director. 
IFR  Doc.  91-23164  Filed  9-23-91 8:45  am} 

BIUJNO  COOe  •110-01-M 


Federal  Register 

Vol.  56.  No.  185 

Tuesday.  September  24.  1991 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  52-91) 

Foreign-Trade  Zone  112— Colorado 
Springs,  Colorado;  Application  for 
Subzone:  Apple  Computer,  Fountain, 
Colorado 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Colorado  Springs  Foreign- 
Trade  Zone.  Inc.,  grantee  of  FTZ  112, 
requesting  special-purpose  subzone 
status  for  the  electronic  data  processing 
and  communications  equipment 
manufacturing  plant  of  Apple  Computer, 
Inc.  (Apple),  located  in  the  City  of 
Fountain.  El  Paso  County.  Colorado, 
some  12  miles  south  of  Colorado 
Springs.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u].  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  September  12. 1991. 

Apple  is  an  international  producer  of 
personal  computers  and  related 
products  with  annual  sales  of  over  $5 
billion.  It  has  plants  in  the  U.S..  the  U.K.. 
and  Singapore. 

The  new  Apple  plant  (340,000  sq.  ft. 
bldg.  on  125-acre  site)  is  located  at  702 
Frontage  Road  in  Fountain,  Colorado. 
The  company  purchased  the  facility 
from  Data  General  in  1991  and  is 
currently  renovating  it.  Full  production 
is  scheduled  to  begin  in  early  1992.  The 
facility  will  employ  1000  persons  and 
will  be  used  to  produce  electronic  data 
processing  and  communication  products 
including  computers,  word  processors, 
printers,  displays,  telecommunications 
equipment,  instruments,  and  other 
related  products  and  components. 

Some  of  the  components  are 
purchased  from  abroad  including 
computer  processing  units,  keyboards, 
disc  drives,  monitors.  Oat  panel 
displays,  printers,  power  supplies, 
motors,  batteries,  transformers,  circuit 
boards,  diodes,  integrated  circuits, 
resistors,  capacitors,  switches,  optical 
fibers,  recording  media,  plastic  and 
rubber  parts,  glass  envelopes,  springs, 
fasteners,  cable  and  other  related 
computer  components  and  supplies. 

Zone  procedures  would  exempt  Apple 
from  Customs  duty  payments  on  the 
foreign  components  used  in  products 
made  for  export  On  domestic  sales,  thfi 
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company  wishes  to  be  able  to  choose 
the  duty  rates  that  apply  to  the  finished 
products  (0.0-lOi)  percent).  The  rates  on 
components  range  from  0.0  to  15.0 
percent,  and  there  is  currently  an 
antidumping  duty  order  in  effect  on  ^ 
certain  flat  panel  display  units.  The 
application  indicates  that  zone  savings 
wiH  help  improve  the  international 
competitiveness  of  Apple's  Colorado 
plant. 

In  accordance  with  the  Board's 
regulations,  an  examinrrs  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of;  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Donald  W. 
Myhra,  District  director,  U.S.  Customs 
Service,  North  Central  Region,  300 
Second  Avenue  South.  Great  Fails, 
Montana  59401;  and  Lt.  Colonel  Michael 
).  Debow,  District  Engineer,  U.S.  Army 
Engineer  District  Albuquerque,  517  Gold 
Avenue,  SW.,  Aibuquerqae,  NM  67103- 
.1580. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  31, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  District  Director,  U.S. 
Department  of  Commerce,  suite  680, 
1625  Broadway,  Denver,  CO  80202. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  ft 
Pennsylvania  Avenue,  NW.,  room 
3716,  Washington,  DC  20230. 

Dated:  September  18, 1991. 
lohn  |.  Da  Ponte,  Jr., 
ExecuUve  Secretary. 
|FR  Doc.  91-22892  Filed  9-23-81;  8:45  am] 
anxma  cooc  ssio-os-m 


(Docket  53-91] 

Foreign-Trade  Zone  22— Chicago,  IL; 
Application  (or  Expansion 

An  application  has  been  submttted  to 
the  Foreign-Trade  Zones  Board  {the 
Board)  by  the  Illinois  IntematioiMl  Port 
District  (IIPD),.  grantee  for  FTZ  22. 
requesting  authority  to  expand  its  zone 
in  the  Chicago,  Illinois,  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zonea  Act,  as  amended  (19  U.S.C  81a- 
ftlu).  and  the  regnlaliom  of  the  Board 


f15  CFR  part  400).  It  was  formally  filed 
on  September  16, 1991. 

FTZ  22  was  approved  on  October  29. 
1975  {Board  Order  108, 40  FR  51242, 11/ 
4/75),  and  expanded  on  April  9, 1987 
(Board  Order  353,  52  FR  12217,  4/15/87). 
It  currently  consists  of  four  sites  in  the 
Chicago  area:  Site  1  (19  acres)  within  the 
Port's  2,250-acre  Lake  Calumet  Harbor 
terminal  facility;  Site  2  (578  acres)  at 
One  Diversatech  Drive  in  Manteno, 
Illinois;  Site  3  (5  acres)  at  2525  Basse 
Avenue,  in  Elk  Grove  Village  (expires  6/ 
9/92);  Site  4  (1  acre)  at  1351  Mark  Street, 
Elk  Grove  Village  (expires  12/31/92). 

The  grantee  requests  authority  to 
expand  the  zone  to  add  a  permanent  site 
(8  acres)  at  Gerry  Drive  and  Hansen 
Court  in  Wood  Dale,  Illinois,  6  miles 
west  of  O'Hare  International  Airport. 
The  site  is  owned  and  operated  by 
Meiko  America,  Inc.,  which  currently 
operates  Site  4  (a  temporary  site)  in  the 
airport  area.  Meiko  plans  to  shift  its 
public  warehousing  zone  activity  from 
the  Elk  Grove  to  the  Wood  Dale  site, 
and  zone  authority  would  expire  at  the 
former  site  during  mid-1992.  No 
manufacturing  requests  are  being  made 
at  this  time.  Such  approvals  would  be 
requested  from  the  Board  on  a  case-by- 
case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Richard  Roster, 
District  Director,  U.S.  Customs  Service, 
North  Central  Region.  610  South  Canal 
Street,  Chicago,  IL  60607;  and  LTC 
Randall  R.  Inouye.  District  Engineer. 
U.S.  Army  Engineer  District  Chicago,  111 
North  Canal  Street,  Chicago.  IL  60606- 
7206. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  die  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  November  8, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce .  District 
OfHce,  room  1406,  Mid-Continental 
Plaza  Building,  55  E.  Monroe  Street, 
Chicago,  Illinois  60603. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zonea  Boax d.  U.S. 


Department  of  Commerce,  14th  and 
Pennsylvania  Avenue,  NWh  room 
3716,  Watbington.  DC  20230. 
Dated:  September  IB,  1991. 

|ohn ).  Da  Poota,  Ir, 

Execittive  Secretory. 

[FR  Doc.  91-22971  Filed  9-23-91:  tM»m\ 

BttXHta  COOK  U1MM4I 

International  Trade  Administration 

[A-5<8-0351 

Cadmium  From  Japen;  Determination 
Not  To  Revoke  Antidumping  Finding 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  determination  not  to 
revoke  antidumping  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  cadmium  from 
Japan. 

EFTECnvf  DATt  September  24, 1991. 

FOR  FURTHCa  INfORMATtON  CONTACT: 
Dennis  U.  Askey  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  377-3601. 

SUPPLEMCNTARY  INFORMATION:  On 

August  1, 1901,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  Fl^  36764)  its 
intent  to  revoke  the  aittidtunping  finding 
on  cadmium  from  Japan  (37  FR  14700. 
August  4, 1972).  The  Department  may 
revoke  a  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
interest  to  interested  parties.  We  had 
not  received  a  request  for  an 
adminstrative  review  of  this  finding  for 
the  last  four  consecutive  annual 
anniversary  mondis  and.  therefore, 
published  a  notice  of  intent  to  revoke 
pursuant  to  19  CFR  353.25(d)(4). 

On  August  30, 1991,  the  Big  River  Zinc 
Corporation,  an  interested  party, 
objected  to  our  intent  to  revoke  this 
finding.  Therefore,  we  no  longer  intend 
to  revoke  this  finding. 

Dated:  September  16, 1991. 
loseph  A.  Spelrinl, 

Deputy  Assistant  Secretary  fot  Compliaaca. 
[FR  Doc.  91-22889  Filed  9-2a-«l;  8:45  am) 
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limping  Duty 

I  Rut>t>er  Thread 


IA-557-W51 

Initiation  of  Anti< 
Investigation:  Exi 
from  Malaysia 

agency:  Import  Administration. 
International  Tracfc  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Spptember  24. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Carole  Showers,  Office 


of  Countervailing 


Administration.  Ir  temational  Trade 
Administration.  U  S.  Department  of 
Commerce,  room  1  099. 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone  (202)  377-2815  or 
377-3217. 

Initiation 
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United  States  Pii^e  and  Foreign  Market 
Value 

Petitioner  bascA  U.S.  price  (USP)  on 
documented  price  s  from  U.S. 
subsidiaries  of  th  (  Malaysian  exporters 
to  unrelated  U.S.  niyers.  Petitioner 
calculated  USP  pursuant  to  the 
exporter's  sales  price  (ESP)  methodology 
(19  CFR  353.41(c)  .  because  petitioner 


asserts  that  sales  are  made  in  the  United 
States  after  the  date  of  importation  by 
companies  related  to  the  exporters. 
Adjustments  were  made,  where 
appropriate,  for  indirect  selling 
expenses,  credit  expenses.  U.S.  inland 
freight,  port  handling  charges,  and  ocean 
freight.  These  adjustments  were  based 
on  petitioner's  own  experience  iti  selling 
extruded  rubber  thread  in  the  U.S. 
market  and  in  importing  it  from 
Malaysia,  petitioner's  knowledge  of  the 
distribution  practices  of  the  Malaysian 
subsidiaries  in  the  United  States,  and 
information  form  U.S.  purchasers  of 
Malaysian  extruded  rubber  thread. 

Petitioner's  estimate  of  foreign  market 
value  (FMV)  is  based  on  constructed 
value  (19  CFR  353.50).  Petitioner  based 
the  cost  of  natural  rubber  latex  on 
information  from  sources  in  Malaysia 
and  the  Untied  States.  Che.Tiical  costs 
were  based  on  petitioner's  own  costs, 
unadjusted  for  possible  differences 
between  the  markets,  since  petitioner 
asserts  that  chemical  prices  in 
developing  country  markets  are 
normally  at  a  premium.  Labor  and 
energy  costs  were  based  on  information 
from  the  Malaysian  Industrial 
Development  Authority.  Petitioner 
added  the  statutory  ten  and  eight 
percent  for  general  expenses  and  profit 
in  accordance  with  section  773(e)(1)(b) 
of  the  Act. 

In  accordance  with  our  ESP 
methodology,  we  have  recalculated 
credit  expense  as  a  circumstance  of  sale 
adjustment  to  FMV.  Based  on  a 
comparison  of  FMV  to  USP,  the  alleged 
margins  range  from  18  percent  to  32 
percent. 

Initiation  of  Investigation 

Under  19  CFR  353.13(a),  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  basis  on 
which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act. 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  extruded 
rubber  thread  from  Malaysia  and  find 
that  it  meets  the  requirements  of  19  CFR 
353.13(a).  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  extruded 
rubber  thread  from  Malaysia  are  being 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value. 

In  accordance  with  19  CFR  353.13(b) 
we  are  notifying  the  International  Trade 
Commission  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 


the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  extruded  rubber  thread 
from  Malaysia.  Extruded  rubber  thread 
is  defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm.  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm.  which  is  0.056  inch  or 

18  gauge,  in  diameter.  Extruded  rubber 
thread  is  currently  classifiable  under 
subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  (IITS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  October  13, 
1991,  whether  there  is  a  reasonable 
indication  that  imports  of  extruded 
rubber  thread  from  Malaysia  are 
materially  injuring,  or  threaten  material 
Injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated.  If 
affirmative,  the  department  will  make 
its  preliminary  determination  on  or 
before  February  5. 1992,  unless  the 
investigation  is  terminated  pursuant  to 

19  CFR  353.17  or  the  preliminary 
determination  is  extended  pursuant  to 
19  CFR  353.15. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  September  18. 1991 . 
Francis ).  Sailer, 

Acting  Assistant  Svcretary  fur  Import 
Administration. 
|FR  Doc.  91-22969  Filed  9-23-91:  8:45  am| 

BILUNG  CODE  3S1(M>S-M 


IC-517-5011 

Cart)on  Steel  Wire  Rod  From  Saudi 
Arabia;  Final  Results  of  CountervaiHng 
Duty  Administrative  Reviews 

agency:  International  Trade 
Administration/Import  Administration 
Department  or  Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 


summary:  On  fune  25, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
reviews  of  the  countervailing  duty  order 
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on  carbon  steel  wire  rod  from  Saudi 
Arabia  (56  FR  28866).  We  have  now 
completed  these  reviews  and  determine 
the  total  bounty  or  grant  to  be  0.13 
percent  ad  valorem  for  the  period 
January  1, 1988  through  December  31. 

1988  and  0.49  percent  ad  valorem  for  the 
period  January  1. 1989  through 
December  31, 1989.  In  accordance  with 
19  CFR  355.7.  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 
EFFECTIVE  DATE:  September  24, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Philip  Pia  or  Kelly  Parkhill.  Office  of 
Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  25, 1991,  the  Department  of  - 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  28866)  the 
preliminary  results  of  its  administrative 
reviews  of  the  countervailing  duty  order 
on  carbon  steel  wire  rod  from  Saudi 
Arabia  (February  3, 1986;  51  FR  4206). 
The  Department  has  now  completed 
these  administrative  reviews  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  Saudi  carbon  steel  wire 
rod.  Carbon  steel  wire  rod  is  a  coiled, 
semi-finished,  hot-rolled  carbon  steel 
product  of  approximately  round  solid 
cross  section,  not  under  0.20  inch  nor 
over  0.74  inch  in  diameter,  tempered  or 
not  tempered,  treated  or  not  treated,  not 
manufactured  or  partly  manufactured, 
and  valued  over  or  under  4  cents  per 
pound.  During  the  1989  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  607.1400,  607.1710, 
607.1720.  607.1730,  607.2200  and  607.2300 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  Such 
merchandise  is  currently  classifiable 
under  itnm  numbers  7213.20.00, 
7213.31.30,  7213.31.60,  7213.39.00, 
7213.41.30,  7213.41.60,  7213.49.00  and 
7213.50.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  reviews  cover  the  periods  January 
1, 1988  through  December  31, 1988,  and 
January  1. 1989  through  December  31, 

1989  and  eight  programs:  (1)  Public 
Investment  Fund  loan  to  HADEED,  (2) 
SABlC's  transfer  of  SULB  shares  to 
HADEED.  (3)  preferential  provision  of 
equipment  to  HADEED,  (4)  income  tax 
holiday  for  joint  venture  projects  in 


Saudi  Arabia.  (5)  SABIC  loan 
guarantees,  (6)  preferential  provision  of 
services  by  SABIC,  (7)  government 
procurement  preferences,  and  (8) 
issuance  of  preferential  government 
bonds.  The  Saudi  Iron  and  Steel 
Company  (HADEED)  was  the  sole 
producer  and  exporter  of  carbon  steel 
wire  rod  to  the  United  States  during  the 
review  periods. 

Analysis  bf  Conunents  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondent 
(HADEED),  and  the  petitioners. 

Comment  1:  The  respondent  argues 
that  the  Public  Investment  Fund  (PIF) 
loan  program  and  the  Saudi  industrial 
Development  Fund  (SIDE)  loan  program 
are  "integrally  linked"  as  defined  in 
S  355.43(b)(6)  of  the  Department's 
proposed  regulations;  see. 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366,  (May  31. 
1989).  Since  PIF  and  SIDE  are  integrally 
linked,  they  should  be  considered 
together  in  determining  whether  loans 
provided  by  these  two  entities  are 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  SIDE  and  PIF  qualify  for 
linkage  under  each  factor  identified  in 
the  Department's  proposed  regulations. 
These  factors  are  (1)  Evidence  of  a 
government  policy  to  treat  industries 
equally.  (2)  the  purposes  of  the  programs 
as  stated  in  their  enabling  legislation.  (3) 
the  administration  of  the  programs.  (4) 
the  manner  of  funding  the  programs,  and 
(5)  "other  factors." 

The  information  on  the  record  shows 
a  Saudi  government  policy  to  treat 
industries  equally.  PIF  and  SIDE  provide 
identical  benefits — low-cost,  long-term 
construction  loans — on  identical  terms 
to  a  wide  variety  of  industries.  PIF  and 
SIDE  are  two  of  five  Specialized  Credit 
Institutions  that  the  Saudi  government 
created  to  develop  and  diversify  the 
Saudi  economy.  The  PIF  and  SIDE  share 
a  common  purpose  as  the  only  sources 
of  low-cost  financing  for  the  industrial 
and  manufacturing  sector.  PIF  loans  are 
available  to  companies  with  some 
government  equity,  and  are  suited  for 
the  types  of  large  projects  that  the  Saudi 
government  would  be  most  likely  to 
undertake.  SIDE  loans,  on  the  other 
hand,  are  available  to  companies  with 
some  private  Saudi  ownership  and  are 
best  suited  for  small  and  medium-sized 
projects.  Between  them,  the  two 
programs  address  the  borrowing  needs 
of  the  entire  range  of  Saudi  industries. 

PIF  and  SIDF  share  a  common 
purpose,  based  on  statements  in  each 


entity's  enabling  legislation.  PIF  was 
created  "to  finance  investment  in  the 
productive  projects  of  a  commercial 
nature."  Similarly,  SIDF  was  created  "to 
support  industrial  development  in  the 
private  sector  of  the  Kingdom's 
economy."  Both  programs  are  aimed  at 
financing  development  in  the  Saudi 
industrial  and  manufacturing  sector. 

PIF  and  SIDF  are  administered  in  a 
comparable  manner  through  SAMA  (the 
Saudi  Central  Bank)  and  the  Ministry  of 
Finance  and  National  Economy.  Both 
PIF  and  SIDF  are  administered  by 
boards  of  directors  with  a  common 
chairman,  the  Minister  of  Finance  and 
National  Economy,  with  the  remaining 
members  drawn  from  SAMA  and  other 
Saudi  government  agencies. 

PIF  and  SIDF  were  originally  funded 
through  the  Ministry  of  Finance  and 
National  Economy.  Currently,  both 
programs  are  self-sufficient.  SAMA 
produces  a  consolidated  balance  sheet 
showing  assets  and  liabilities  of  PIF  and 
SIDF  jointly.  All  information  regarding 
budget  allocations,  disbursements  and 
repayments  of  PIF  and  SIDF  are 
published  as  consolidated  statements. 

Other  factors  integrally  linking  Plh 
and  SIDF  include  the  fact  that  there  are 
no  de  jure  limitations  on  the  types  of 
industries  eligible  to  receive  loans  under 
either  fund.  The  lending  practices  and 
histories  of  both  funds  is  similar.  The 
maximum  loan  amount  is  SR  500  million 
for  PIF  and  SR  400  million  for  SIDF.  The 
maximum  loan  period  for  both  PIF  and 
SIDF  is  15  years.  The  PIF  requires  Saudi 
government  equity  participation  in  a 
project  in  order  to  obtain  funds. 
Similarly,  SIDF  requires  at  least  25 
percent  equity  contribution  from  private 
Saudi  sources  in  order  to  obtain  funds. 
PIF  and  SIDF  each  accounted  for  25.5 
percent  of  the  total  outstanding  loans 
and  advances  held  by  Saudi  Specialized 
Credit  Institutions  in  1988. 

Thus,  in  light  of  the  factors  described 
above,  respondent  argues  that  the 
Department  has  compelling  case  for 
finding  integral  linkage  between  PIF  and 
SIDF.  The  programs  are  part  of  the  same 
overall  government  lending  policy,  they 
are  intended  to  be  complementary  and 
to  achieve  the  same  purpose,  they  are 
administered  and  funded  through  the 
same  governmental  agency,  and  they 
provide  similar  benefits  to  the  same 
sector  of  the  Saudi  economy.  Based  on  a 
finding  of  integral  linkage,  the 
Department  should  consider  PIF  and 
SIDE  programs  together  and  find  that 
neither  is  specifically  provided  and 
therefore  countervailable. 

The  petitioner  argues  that  the 
Department  has  rejected  respondent's 
argument  regarding  integral  linkage  in 
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the  previous  revieW  (see.  Final  Results 
of  Countervailing  Duty  Administrative 
Review:  Carbon  Smel  Wire  Rod  from 
Saudi  Arabia.  56  Ffl  26652.  June  10. 
1991).  The  unique  Aspects  of  the  PIF 
program  cannot  be|  hidden  by  lumping  it 
together  with  othet  Saudi  government 
fmancing  programi  such  as  SIOF,  which 
were  established  for  other  reasons. 
Nothing  the  Saudi  jovemment  does  in 
providing  other  \oi  ns  through  separate 
programs  detracts  xom  PIF's  specificity. 

Department's Po  iition:  Although  the 
respondent  has  de  nonstrated  that  a 
number  of  similari  ies  may  exist 
between  PIF  and  S  DF.  any  argument  for 
integral  linkage  be  rween  the  two 
programs  must  inc  ude  a  description  of 
how  the  programs,  at  their  inception(8), 
were  direcdy  related  to  an  overall 
government  policy  or  national 
development  plan.  See,  Final 
Affirmative  Counti  Tvailing  Duty 
Determination:  Cei  tain  Fresh  Cut 
Flowers  from  the  T  ietherlands,  52  FR 
3301,  3309  (Februa;  y  3, 1987). 

PIF  was  establis  led  in  1971.  SIDF  was 
established  three  ]  ears  later  in  1974.  It 
may  be  that  in  principle  and  practice, 
the  respective  role*  of  PIF  and  SIDF 
have  evolved  to  cdmpiement  and 
overlap  each  othen.  However,  the  fact 
that  these  progran^  were  founded 
separately,  three  yiears  apart,  suggests 
(without  other  documented  information) 
that  the  programs  ^ere  not  conceived  as 
parts  of  a  single  p^gram.  Any 
conclusion  regarding  the  roles  of  PIF 
and  SIDF  in  a  bro4der  Saudi 
governmental  policy  initiative  could 
only  be  reached  bV  considering  the 
historical  and  practical  development  of 
each  program  in  its  entirely. 
Documented  inforination  on  the 
inception  of  the  programs  that  explicitly 
ties  PIF  and  SIDF  as  complementary 
parts  of  an  overarching  governmental 
policy  directive  has  not  been  presented 
by  the  respondent]  Therefore,  since 
there  is  insufficieilt  factual  information 
on  the  record  relevant  to  the 
establishment  and  development  of  PIF 
and  SIDF,  we  will  continue  to  consider 
each  program  separately. 

Comment  2:  Th^  respondent  argues 
that,  contrary  to  tie  Department's 
preliminary  resultt.  PIF  loans  are  not 
limited  to  a  specific  group  of  enterprises, 
and  therefore,  thev  are  not 
countervailable.  HADEED  contends  that 
the  Department's  preliminary 
determination  thai  the  Saudi 
government,  throiigh  PIF,  provides  loans 
to  "a  specific  entoprise  or  industry  or 
group  of  enterprises  or  industries" 
within  the  meaning  of  section  1677(5)(B), 
is  incorrect.  The  tlasis  for  the 
Department's  det<  irmination  is  the 


erroneous  assumption  that  only  six 
companies  have  effectively  benefitted 
from  the  program.  In  reality,  24 
companies  in  a  wide  variety  of 
industries  have  received  PIF  financing. 
The  18  companies  that  are  at  least  50 
percent-owned  by  either  SABIC  or 
PETROMIN  should  be  treated  as 
separate  entities.  The  Department  has. 
in  effect,  found  that  there  is  an 
intercorporate  transfer  of  benefits  based 
solely  on  corporate  relationships  with 
SABIC  or  PETROMIN.  Such  an 
application  of  the  specificity  test  based 
on  a  commonality  of  shareholders  is 
without  precedent  and  contravenes  the 
Department's  established  policy  not  to 
assume  automatic  transfer  of  benefits 
based  on  related  party  status. 
Respondents  cite  tfie  follo*ving  cases  in 
defense  of  their  argument:  Carbon  Steel 
Wire  Rod  from  Malaysia,  53  FR  13303 
(April  22, 1988);  Industrial  Phosphoric 
Acid  from  Israel,  52  FR  25447  (July  7. 
1987);  Operators  for  Jalousie  and 
Awning  Windows  from  El  Salvador,  51 
FR  41516  (November  17, 1986);  Low- 
Fomtng  Brazing  Copper  Rod  and  Wire 
from  New  Zealand,  50  FR  31638  (August 
5, 1985);  and  Carbon  Steel  Structural 
Shapes  from  Luxembourg,  47  FR  39364 
(September  7, 1982). 

The  petitioner  contends  that  PIF 
provides  benefits  almost  exclusively  to 
the  projects  undertaken  by  a  few 
companies  with  controlling  government 
ownership  and  therefore  constitute  a 
specific  group  of  enterprises  in  Saudi 
Arabia. 

Depariment's  Position:  As  we  stated 
in  our  preliminary  results,  the 
application  of  the  government  equity 
participation  requirement  limited 
benefits  under  this  program  to  a  small 
number  of  enterprises.  The  cases  cited 
by  respondent  are  not  relevant  because 
they  deal  with  the  question  of  collapsing 
related  corporate  bodies  into  a  single 
entity  for  the  purpose  of  determining  the 
transfer  of  countervailable  benefits.  The 
issue  here  is  the  correctness  of  the 
Department's  determination  that  PIF 
benefits  are  limited  to  a  specific  group 
of  enterprises.  As  in  the  original 
investigation,  the  number  of  actual 
recipients  was  lower  than  the  number  of 
named  recipients  (because  of  majority 
ownership  considerations).  The  Court  of 
International  Trade  found  that  the 
record  in  the  original  investigation 
contained  substantial  evidence  to 
support  Commerce's  determination  that 
the  operations  of  other  named  recipients 
of  PIF  loans  were  projects  of  three 
enterprises.  Saudia  AirUnes,  SABIC  and 
PETROMIN.  That  determination  was 
based  in  large  part  upon  evidence  of 
majority  ownership  interest  in  the 


companies  named  as  recipients  of  PIF 
loans.  The  Court  decision  states,  in  part, 
that  "Connnerce  determined,  as  a  matter 
of  fact,  that  the  Saudi  government 
provides  PIF  benefits  to  a  specific  group 
of  enterprises,  based  on  a  finding  that 
all  PIF  loans  since  1978  and  most  PIF 
loans  since  1973  have  been  provided  to 
only  three  companies  and  their  projects. 
The  Court  finds  Commerce  reasonaUy 
applied  the  specificity  test  and  holds 
Commerce's  determination  that  the 
Saudi  government  provides  PIF  loans  to 
a  specific  group  of  enterprises  is  in 
accordance  with  law."  See.  Saudi  Iron 
and  Steel  Co.  v.  United  States,  675  F. 
Supp.  1362  (CI.T.  1987). 

Comment  3:  The  respondent  argues 
that  the  Department  incorrectly 
determined  that  the  income  tax -holiday 
is  limited  to  a  specific  group  of 
enterprises,  and  is  therefore 
countervailable.  Respondent  claims  that 
there  is  no  evidence  in  the  record  to 
support  the  allegation  that  the  income 
tax  holiday  is  anything  more  than  a 
program  designed  to  encourage  foreign 
investors  to  share  their  technical 
expertise  with  Saudi  Arabia  through 
Saudi  joint  ventures  in  a  wide  variety  of 
industries.  In  the  absence  of  such 
evidence,  the  income  tax  holiday  should 
be  considered  a  valid  component  of 
Saudi  Arabia's  domestic  policy  of 
industrial  development  and  not  subject 
to  countervailing  duties.  Contrary  to  the 
Department's  preliminary  finding,  there 
is  no  evidence  that  suggests  that  the  25 
percent  ownership  requirement 
substantially  limits  the  number  of 
licensed  foreign  investors  who  qualify 
for  the  income  tax  holiday  or  that  the 
ownership  requirement  has  a  more 
restrictive  effect  when  supplied  to  the 
income  tax  holiday  than  when  applied 
to  SIDF  loans.  Rather  than  limit  the  pool 
of  eligible  recipients,  the  25  percent 
Saudi  ownership  requirement  has  the 
long-term  goal  of  ensuring  that  Saudi 
industrial  diversification  is 
accompanied  by  significant  Saudi 
participation  in  new  industries. 

Petitioner  contends  that  the  record 
clearly  demonstrates  that  the  income 
tax  holiday  is  restricted  to  companies 
meeting  the  following  criteria:  (1)  Saudi 
participation  amounts  to  at  least  25 
percent  of  total  capital;  (2)  the  foreign 
capital  is  invested  in  projects  other  than 
petroleum  related  and  mineral 
extraction  ventures;  and  (3)  the 
investment  is  accompanied  by  the 
provision  of  foreign  technical  know-how 
and  expertise.  Therefore,  the 
Department  correctly  determiaed  thil  , , 
tax  holiday  to  be  specific  and      .     .  ,•  >:> 
countervailable. 
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Deportment  "s  Position:  We  disagree 
with  respondent.  We  have  considered 
and  rejected  respondent's  argument  in 
previous  reviews  of  this  countervailing 
duty  order.  (See,  the  Comment  6  in  Final 
Results  of  Countervailing  Duty 
Administrative  Review;  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia,  56  FR 
26652,  June  10, 1991).  The  respondent 
has  not  presented  new  evidence  that 
gives  us  reason  to  reconsider  this 
argument. 

Comment  4:  The  respondent  claims 
that  the  Department  erroneously 
included  a  short-term  interest  rate  in  its 
calculation  of  a  long-term  interest  rate 
benchmark  for  measuring  the  subsidy 
attributable  to  HADEED's  PIP  loan.  In 
previous  reviews,  the  Department  has 
used  the  interest  rates  on  HADEED's 
other  commercial  borrowings  to 
construct  a  benchmark.  However,  in  this 
review  HADEED  had  no  other 
outstanding  liabilities.  Thus,  the 
respondent  claims  that  the  absence  of  a 
borrowing  alternative  justifies  dropping 
that  component  from  the  benchmark. 
Respondent  claims  that  there  are  a 
number  of  alternatives  that  HADEED 
would  have  exercised  in  order  to  obtain 
financing  in  lieu  of  a  PIP  loan.  Such 
alternatives  are  far  more  rational  and 
likely  than  the  Department's  assumption 
that  HADEED  would  have  borrowed  the 
capital  directly  from  a  Saudi  commercial 
bank.  Purthermore,  the  Department's 
Proposed  Regulations  direct  it  to  use  a 
short-term  benchmark  rate  for 
measuring  the  subsidy  attributable  to  a 
preferential  long-term  loan  as  a  last 
resort.  (See,  S  355.44(b)(4)(iv).  (b)(5)(v) 
of  Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366,  (May  31, 
1989).  The  inclusion  of  a  short-term  loan 
component  in  the  construction  of  a  long- 
term  composite  benchmark  is 
inconsistent  with  Department  practice 
and  precedent. 

Petitioners  contend  that  the 
Department's  use  of  a  composite 
benchmark  incorporating  a  short-term 
interest  rate  is  correct  and  that  it 
accurately  reflects  what  HADEED 
otherwise  would  have  had  to  pay  in 
Saudi  Arabia  absent  PIF  lending. 

Department 's  Position:  We  disagree 
with  the  respondent.  The  loan  in 
question  is  a  long-term  loan.  We 
requested  information  on  average  long- 
term  commercial  lending  rates  from 
respondent  and  were  told  that  such 
information  was  not  available  in  Saudi 
Arabia.  Therefore,  we  have  used  short- 
to  medium-term  private  bank 
commercial  rates  and  the  only  long-term 
lending  rates  for  which  we  have 
information,  SIDF  rates,  to  construct 


composite  interest  rate  benchmarks  for 
each  review  period.  Since  the  PIF  loan 
covered  60  percent  of  HADEED's  total 
project  costs,  for  our  benchmark  we 
assumed  that  HADEED  could  have 
Hnanced  50  percent  of  its  total  project 
costs  with  a  SIDF  loan  (the  maximum 
eligibility  for  a  company  with  at  least  SO 
percent  Saudi  ownership)  and  the 
remaining  10  percent  of  project  costs 
with  a  Saudi  commercial  bank  loan.  The 
commercial  bank  portion  of  the 
benchmark  was  based  on  the  average 
Jeddah  Interbank  Offering  Rate  (JIBOR) 
for  1988  and  1989,  plus  the  normal  one 
percent  spread  that  is  common  in  short- 
to  medium-term  commercial  borrowings 
from  private  Saudi  banks.  We  agree 
with  respondent  that  Proposed 
Regulations  S  355.44(b)(4)(vi)  permits  the 
Department  to  use  a  short-term 
benchmark  rate  in  the  case  of  a  fixed 
rate,  long-term  loan  provided  by  a 
government  only  as  a  sixth  and  last 
resort. 

However,  because  we  have  no 
information  on  the  other  five 
alternatives,  we  have  resorted  to  the 
IIBOR  rate.  Any  factual  information 
regarding  this  issue  submitted  by 
HADEED  after  publication  of  our 
preliminary  results  is  untimely  and  has 
not  been  used  to  recalculate  our 
benchmark  for  the  final  results. 

Comment  5:  The  respondent  claims 
that  the  Department  used  the  incorrect 
proHt  figure  in  its  calculation  of  the 
benefit  from  the  income  tax  holiday. 
Rather  than  use  the  net  income  amount 
stated  in  HADEED's  financial  report,  the 
Department  should  recalculate  an 
adjusted  profit  or  loss  figure  according 
to  the  methodology  required  by  Saudi 
government  guidelines. 

Department's  Position:  We  disagree. 
The  respondent  has  not  provided 
sufficient  factual  information  that  would 
give  us  a  basis  to  consider  its  argument. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  0.13  percent  ad  valorem 
for  the  period  January  1, 1988  through 
December  31, 1988,  and  0.49  percent  ad 
valorem  for  the  period  January  1, 1989 
through  December  31, 1989.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate;  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  on  or  after 
January  1, 1988  and  exported  on  or 
before  December  31, 1989. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 


of  estimated  countervailing  duties  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  these  final  results  of 
administrative  review.  The  waiving  of 
cash  deposits  of  estimated 
countervailing  duties  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
ie75(a)(l))  and  19  CFR  355.22. 

Dated:  September  17, 1991. 
Eric  L  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-22891  Filed  »-2»-91:  8:45  am] 
■LUNO  COM  Kie-OS-K 


[C-557-806] 

Initiation  of  Countervailing  Duty 
Investigation:  Extruded  Rubt>ef  Thread 
From  Malaysia 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFCCIIVE  date:  September  24. 1991. 
FOR  FUfrraEN  INFOfUNATION  CONTACT! 

Vincent  Kane  or  Carole  Showers,  Office 
of  Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-2815  and 
(202)  377-3217.  respectively. 

Initiation 

The  Petition 

On  August  29, 1991.  the  North 
American  Rubber  Thread  Company  filed 
with  the  Department  of  Commerce  (the 
Department)  a  countervailing  duty 
petition  on  behalf  of  the  United  States 
industry  producing  extruded  rubber 
thread.  In  accordance  with  19  CFR 
355.12,  the  petitioner  alleges  that 
producers  and  exporters  of  extruded 
rubber  thread  in  Malaysia  receive 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  tariff  Act  of  1930,  as 
amended  (the  Act).  Petitioner  also 
alleges  that  critical  circumstances  exist 
with  respect  to  imports  of  extruded 
rubber  thread  from  Malaysia. 

Although  Malaysia  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
extruded  rubber  thread  from  Malaysia  is 
nondutiable  under  the  Generalized 
System  of  Preferences  and  Malaysia  is  a 
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contracting  party  to  the  General 
Agreement  on  Tariffs  and  Trade. 
Therefore,  the  U.$.  International  Trade 
Commission  (ITC^)  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  Malaysia 
materially  injure]  or  threaten  material 
injury  to,  the  U.S«  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  tlje  petition  because  it  is 
^y  as  defmed  in  19  CFR 

se  it  has  filed  the 
'  of  the  U.S.  industry 
•d  rubber  thread.  If  any 
I  described  in  19  CFR 
,  or  (6).  wishes  to 
JT,  or  opposition  to,  this 
petition,  please  f|le  written  notification 
with  the  Assistartt  Secretary  for  Import 
Administration,  loom  B099.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  W230. 

Allegations  of  Subsidies 

Petitioner  lists  a  number  of  practices 
by  the  Govenun£  nt  of  Malaysia  which 
allegedly  confer  i  ubsidies  on  producers 
or  exporters  of  eKtruded  rubber  thread 
in  Malaysia.  We  lare  initiating  an 
investigation  of  the  following  programs: 


an  interested  par 
355,2(i).  and  beca 
petition  on  behalj 
producing  extrud 
interested  party, 
355.2(i)(3),  (4),  [5\ 
register  support 


Inancing  Scheme, 
of  Adjusted  Income 


of  Five  Percent  of 
alaysian  Materials  lor 


1.  Free  Trade 

2.  Export  Credit 

3.  Tax  Abateme: 
for  Exports. 

4.  Tax  Abateme: 
Indigenous 
Exports. 

5.  Five  Percent  E^ort  Allowance. 

6.  Double  DeduclSon  of  Export  Credit 

Insurance  Pitmiums. 

7.  Double  Deducf  on  for  Promotion  of 

Exports.        I 

8.  Industrial  Buili  ling  Allowance. 

9.  Rubber  Discount  Scheme. 

10.  Investment  Tax  Allowance, 

11.  Abatement  ol  Five  Percent  of 

Adjusted  Inc  ome  for  Firms  in 
Promoted  Ini  lustrial  Areas, 

12.  Abatement  oJFive  Percent  of 

Adjusted  Indome  for  Certain  Capital 
Participatior  and  Employment 
Practices. 

13.  Accelerated  I  lepreciation 

Allowance. 

14.  Reinvestment  Allowance. 

We  are  not  ini  iating  an  investigation 
on  the  following  urograms  alleged  in  the 
petition: 

1.  Development  i  nd  Planting  Cess 

The  Government  of  Malaysia  assesses 
a  development  a  id  planting  cess  on 
purchases  of  nattiral  rubber  latex  to 
promote  the  development  of  the  rubber 
industry.  Petitior  er  has  alleged  that  the 
government  provides  an  exemption  from 
the  cess  on  hnpo  Is  of  nahn-al  rubber 
latex  used  in  theiproduction  of  rubber 
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goods  for  export.  Since  the  rubber  cess 
is  an  indirect  tax  assessed  on  an  input 
which  is  physically  incorporate  into  the 
export  product,  the  non-excessive  rebate 
of  this  tax  upon  export  or  the  exemption 
from  the  tax  initially  is  a  permissible 
rebate  or  exemption.  Therefore,  we  are 
not  initiating  an  investigation  on  this 
program. 

Z  Export  Duty  on  Natural  Robber  Latex 

The  Government  of  Malaysia  imposes 
a  duty  on  exports  of  natural  rubber 
latex.  When  purchasing  natural  rubber 
latex  from  Malaysian  suppliers,  U.S. 
extruded  rubber  thread  producers  must 
pay  this  duty  as  a  part  of  their  overall 
cost  The  duty  is  not  imposed  on 
domestic  sales.  Hierefore.  Malaysian 
extruded  rubber  thread  producers  would 
appear  to  enjoy  a  cost  advantage  on 
purchases  of  their  major  input. 
Petitioner,  however,  has  not 
demonstrated  that  a  cost  advantage 
does,  in  fact,  exist. 

In  Final  Affirmative  Countervailing 
Duty  Investigation  and  Countervailing 
Duty  Oder  Leather  Products  from 
Argentina  (55  FR  40212.  October  2, 19901. 
the  Department  stated  that  it 
investigated  an  allegation  of  an  export 
embargo  on  cattle  hides  only  after 
petitioner  had  supplied  considerable 
pricing  data  demonstrating  that  the 
embargo  had  a  measurably  downward 
effect  on  Argentine  prices  for  cattle 
hides,  the  major  imput  into  the  product 
under  investigation  in  that  case.  Such 
information  has  not  been  supplied  by 
the  petitioner  in  the  case.  Therefore,  we 
are  not  initiating  an  investigation  on  the 
export  duty  on  natural  rubber  latex. 

3.  Pioneer  Status 

Under  the  Promotion  of  Investments 
Act  of  1986.  pioneer  status  is  available 
to  companies  producing  a  product  (1) 
not  currently  produced  in  Malaysia,  (2) 
favorable  to  further  development  and/or 
export,  and  (3)  suitable  to  the  public 
interest  or  economic  development  of 
Malaysia.  Benefits  of  pioneer  status 
include  income  tax  and  other  tax 
exemptions.  In  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Carbon  Steel  Wire  Rod  from 
Malaysia  (56  FR  41649.  August  22. 1991). 
the  Department  found  the  pioneer  status 
program  to  be  not  countervailable 
because  it  was  not  limited  to  a  specific 
industry  or  group  of  industries. 
Petitioner  has  provided  no  evidence  of 
changed  circumstances  with  regard  to 
this  program;  therefore,  we  are  not 
initiating  on  it 

Initiation  of  Inrestigatioa 

Under  19  CFR  355.13(al.  the 
Department  must  determine,  within  20 


days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  bases  on 
which  a  countervailing  duty  may  be 
imposed  under  section  705  of  the  Act 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  extruded 
rubber  thread  from  Malaysia  and  find 
that  it  meets  the  requirements  of  19  CFR 
355.13(a).  Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  Malaysian  producers 
or  exporters  of  extruded  rubber  thread 
receive  bounties  or  grants. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential 
countervailing  duty  order  must  submit 
its  request  for  exclusion  within  30  days 
of  the  date  of  pubhcation  of  this  notice. 
The  procedures  and  requirements 
regarding  the  filing  of  such  requests  are 
contained  in  19  CFR  355.14. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  extruded  rubber  thread  • 
from  Malaysia.  Extruded  rubber  thread 
is  defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm.  which  is  a007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch  or 
18  gauge,  in  diameter.  Extruded  rubber 
thread  is  currently  classified  under 
subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS), 
Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive, 

ITC  Notification 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-proprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  the 
Department's  files,  provided  the  ITC 
confirms  in  writing  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

Prelimiaary  Determination  by  the  iTC 

The  ITC  will  determine  by  October  \2, 
1991,  whether  there  is  a  reasonable 
indication  that  imports  of  extruded 
rubber  thread  from  Malaysia  are 
materially  injuring,  or  threaten  material 
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injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated.  If 
affirmative,  the  Department  wiil  make 
its  preliminary  determination  on  or 
before  November  22. 1991.  unless  the 
investigation  is  terminated  pursuant  to 
19  CFR  355.17  or  the  preliminary 
determination  is  extended  pursuant  to 
19  CFR  355.15. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act 

Dated:  Septeinl>er  18, 1991. 
Francis ).  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-22970  Filed  9-23-91^  &4S  am] 
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(C-201-505] 

Porcelaln-on-Steet  Cookingwar«  From 
Mexico;  Preliminary  Results  of 
CountervaiHng  Duty  Administrative 
Review 

AQCNCV:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 

Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  porcelain- 
on-steel  cookingware  from  Mexico  for 
the  period  January  1, 1990  through 
December  31. 1990.  We  preliminarily 
determine  the  net  subsidy  to  be  2.47 
percent  ad  valorem  for  aU  firms.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  September  24. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Dana  Mermelstein  or  Barbara  Tillman. 
Office  of  Countervailing  CompUance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-278& 
suppi^MENTAirr  niformatiom: 

Background 

On  December  12, 1990,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (55  FR  51139)  for  the 
countervailing  duty  order  on  porcelain- 
on-steel  cookingware  from  Mexica  On 
December  26, 1990,  the  respondents, 
Acero  Porcelanizado.  SA.  (APSA) 
(formerly  Troqueles  Y  Esmaltes,  S.A.) 
and  CINSA,  Sj\.  requested  an 
administrative  review  of  the  order.  We 
initiated  the  review,  covering  the  period 
January  1. 1990  through  December  31. 


1990,  on  January  30. 1991  (56  FR  3445). 
The  Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  193a  as  amended  (the 
Act),  llie  final  resolU  of  the  last 
administrative  review  of  this  order  were 
published  in  the  Federal  Register  on 
June  6, 1991  (56  FR  26064). 

Scope  of  Review 

Imports  covered  by  this  review  are 
'shipments  of  porcelain-on-steel 
cookingware  from  Mexico.  The  products 
are  porcelain-on  steel  cookingware 
(except  teakettles),  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel,  and  are  enameled  or  glazed  with 
vitreous  glasses.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  number 
7323.94.0020  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31, 1990,  two 
companies,  and  eleven  programs. 

Analysis  of  Programs 

(1)  FOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
(FOMEX)  is  a  trust  of  the  Mexican 
Treasury  Department,  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
for  the  program.  Until  the  program  was 
eliminated  by  decree  on  December  30, 
1989,  the  National  Bank  of  Foreign 
Trade,  through  financial  institutions, 
made  FOMEX  loans  available  at 
preferential  rates  to  Mexican 
manufacturers  and  exporters  for  pre- 
export  financing  and  export  financing. 
Although  the  Government  of  Mexico 
eliminated  the  program  prior  to  this 
review  period,  there  were  outstanding 
FOMEX  loans  that  matured  during  the 
review  period.  We  consider  pre-export 
and  export  loans  granted  under  the 
FOMEX  program  to  be  countervailable 
subsidies  since  they  were  given  at 
preferential  rates  orlly  on  merchandise 
destined  for  export 

We  consider  the  benefit  from  loans  to 
occur  when  the  interest  is  paid.  Because 
interest  on  FOMEX  export  loans  is  pre- 
paid, we  normally  calculate  benefits 
based  on  FOMEX  export  loans  received 
during  the  review  period.  However, 
because  the  FOMEX  program  was 
eliminated  by  decree  published  in  the 
Diario  Oficial  on  December  30, 1989,  no 
exporters  of  porcelain-on-steel 
cookingware  received  FOMEX  export 
loans  during  the  review  period. 


Because  interest  on  FOMEX  pre- 
export  loans  is  paid  at  maturity,  we 
calculated  benefits  based  on  loans  that 
matured  during  the  review  period:  these 
were  obtained  between  November  1989 
and  December  1969.  prior  to  the 
government's  elimination  of  the 
program.  We  found  that  the  annual 
interest  rate  that  financial  instituHons 
charged  borrowers  for  FOMEX  pre- 
export  loans  outstanding  during  the 
review  period  were  lower  than 
commercial  rates.  To  determine  the 
effective  interest  rate  benchmark  for 
FOMEX  pre-export  dollar  loans  granted 
in  1989,  we  used  the  quarteriy  weighted- 
average  effective  interest  rates 
published  in  the  Federal  Reserve 
Bulletin,  which  resulted  in  an  annual 
average  benchmark  of  11.99  percent  in 
1989,  when  the  loans  subject  to  this 
review  were  granted.  We  preliminarily 
determine  the  benefit  to  be  the 
difference  between  the  interest  the 
companies  would  have  paid  at  the 
benchmark  interest  rate  and  the  interest 
they  actually  paid. 

Both  exporters  of  the  subject 
merchandise  had  FOMEX  pre-export 
loans  that  matured  during  the  review 
period.  Because  we  found  that  the 
exporters  were  able  to  tie  their  FOMEX 
loans  to  exports  to  specific  countries, 
we  measured  the  benefit  only  from 
FOMEX  loans  tied  to  shipments  to  the 
United  States.  We  divided  the  firm's 
FOMEX  benefit  by  the  value  of  its  total 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period.  We  then  weight-averaged  the 
resulting  benefits  by  the  firm's 
proportion  of  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
FOMEX  pre-export  loans  to  be  0.03 
percent  ad  valorem. 

Because  the  FOMEX  program  was 
terminated  on  December  30, 1989.  and 
there  are  no  longer  any  FOMEX  loans 
outstanding  (export  or  pre-export).  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  zero  for  purposes  of 
the  cash  deposit  of  estimated 
countervailing  duties. 

(2)  BANCOMEXT  Financing  for 
Exporters 

Effective  January  1. 1990.  the  Mexican 
Treasury  Department  transferred  the 
FOMEX  trust  to  the  Banco  Nacional  de 
Comercio  Exterior,  S.N.C 
(BANCOMEXT)  upon  the  elimination  of 
the  FOMEX  loan  program. 
BANCOMEXT  offers  financing  to 
producers  or  trading  companies  engaged 
in  export;  any  company  which  generates 
foreign  currency  through  exporting  is 
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eligible  for  nnancipg  under  this  program. 
The  BANCOMEXt  program  operates 
much  like  its  predecessor,  FOMEX. 
BANCOMEXT  provides  financing  in 
dollars  to  exporters  for  two  purposes: 
Working  capital  loans  (pre-export 
loans],  and  loans  lor  export  sales 
(export  loans).  In  addition, 
BANCOMEXT  may  provide  financing  to 
foreign  buyers  of  1  Mexican  goods  and 
services.  We  cons  der  this  new  loan 
program  to  provid ;  countervailable 
export  subsidies  hiecause  the  loans  are 
given  at  preferential  rates  only  on 
merchandise  whioi  will  earn  foreign 
currency,  i.e.,  desined  for  export. 

We  consider  th^  benefits  from  loans 
to  occur  when  Ihejinterest  is  paid. 
Because  interest  oh  BANCOMEXT  pre- 
export  loans  is  pa  d  at  maturity,  we 
calculated  benefit  i  based  on  loans  that 
matured  during  th ;  review  period;  these 
were  obtained  between  January  and 
October.  1990.  Interest  on  BANCOMEXT 
loans  for  export  sales  is  paid  in 
advance;  we  therefore  calculated 
benefits  based  on  BANCOMEXT  loans 
received  during  the  review  period. 

WeJound  that  t  ie  annual  interest  rate 
that  BANCOMEX  T  charged  to 
borrowers  for  loans  on  which  interest 
payments  were  di  e  during  the  review 
period  were  lowei  than  commercial 
rates.  To  determir  e  the  effective  interest 
rate  benchmark  fc  r  BANCOMEXT  pre- 
export  and  export  loans  granted  in  1990, 
we  used  the  quarterly  weighted-average 
effective  interest  i  ates  published  in  the 
Federal  Reserve  E  uliefin,  which  resulted 
in  an  annual  aver  ige  benchmark  of 
10.88  percent  in  11 90. 

We  found  that  both  exporters  of 
porcelain-on-steej  cookingware  used 
BANCOMEXT  pris-export  and  export 
sales  financing.  Bicause  we  found  that 
the  exporters  werj  able  to  tie  their 
BANCOMEXT  loins  to  specific 
countries  and  meichandise,  we 
measured  the  benefit  only  from  the 
BANCOMEXT  loins  tied  to  sales  of  the 
subject  merchandise  to  the  United 
States.  To  determine  the  benefit  in 
dollars  for  each  e  tporter,  we  subtracted 
the  actual  interes  payment,  as  reported 
by  the  exporters,  from  the  interest 
payment  that  woild  have  been  made  at 
the  benchmark  interest  rate.  We  then 
allocated  each  cotnpany's 
BANCOMEXT  bemefil  over  the  value  of 
its  total  exports  of  subject  merchandise 
to  the  United  Stales  during  the  review 
period.  We  then  ti/eight-averaged  the 
resulting  benefits  by  each  company's 
proportion  of  tots  1  exports  to  the  United 
States.  On  this  bi  sis,  we  preliminarily 
determine  the  benefit  from  this  program 


to  be  0.56  perceni 
companies 


IMI 


ad  valorem  for  all 


(3)  FONEI 

The  Fund  for  Industrial  Development 
(FONEI).  administered  by  the  Banco  de 
Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-markel  rates. 
FONEI  loans  are  available  under 
various  provisions  having  different 
eligibility  requirements.  The  plant 
expansion  provision  is  designed  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  the 
e^icient  production  of  goods  capable  of 
competing  in  the  international  market  or 
to  meet  the  objectives  of  the  National 
Development  Plan  (NDP).  which  include 
industrial  decentralization.  The  studies 
and  counsel  provision  provides  loans  to 
finance  studies  of  the  international 
competitiveness  of  companies.  We 
consider  these  FONEI  loan  provisions  to 
confer  a  subsidy  because  they  provide 
loans  on  terms  inconsistent  with 
commercial  considerations,  and  the 
availability  of  these  loans  is  restricted 
to  enterprises  located  outside  Zone  IIIA 
(Mexico  City  and  designated  areas 
around  Mexico  City). 

One  firm  had  a  FONEI  loan  for  a 
feasibility  study  outstanding  during  the 
review  period.  This  loan  had  a  variable 
rate  and  was  denominated  in  pesos.  We 
treated  this  variable-rate  loan  as  a 
series  of  short-term  loans. 

The  Banco  de  Mexico  stopped 
publishing  data  on  nominal  and 
effective  commercial  lending  rates  in 
Mexico  after  1984.  Therefore,  as  the 
basis  for  our  benchmark,  we  have  relied 
in  part  on  the  rates  for  the  years  1981 
through  1984.  as  published  in  the  Banco 
de  Mexico's  Indicadores  Economicos  y 
Moneda  (I.E.).  We  calculated  the 
average  difference  between  the  I.E. 
effective  interest  rates  and  the  Costo 
Porcentual  Promedio  (CPP)  rates,  the 
average  cost  of  short-term  funds  to 
banks,  for  the  years  1981  through  1984. 
We  added  this  average  difference  to  the 
1990  CPP  rates.  For  peso-denominated 
loans  on  which  interest  was  due  during 
1990,  we  calculated  an  average  monthly 
benchmark  of  3.73  percent. 

To  calculate  the  benefit,  we  compared 
this  benchmark  with  the  preferential 
interest  rate  in  effect  for  each  FONEI 
loan  payment  made  during  the  review 
period.  We  divided  the  benefits  by  the 
firm's  total  sales  to  all  markets  during 
the  review  period.  We  then  weight- 
averaged  the  resulting  benefit  by  the 
company's  proportion  of  exports  of 
subject  merchandise  to  the  United 
States  during  the  review  period.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  0.01 
percent  ad  valorem  for  all  companies. 


(4)  PITEX 

The  Program  for  Temporary 
Importation  of  Products  used  in  the 
Production  of  Exports  (PITEX)  was 
established  by  a  decree  published  in  the 
Diario  Oficial  on  May  9, 1985,  and 
amended  in  the  Diario  Oficial  on 
September  19, 1986.  and  May  3, 1990. 
The  program  is  jointly  administered  by 
the  Ministry  of  Commerce  and  Industrial 
Development  (SECOFI)  and  the  Customs 
Administration.  Under  PITEX,  exporters 
with  a  proven  export  record  may  receive 
authorization  to  temporarily  import 
products  to  be  used  in  the  production  of 
exports  for  up  to  five  years  without 
having  to  pay  the  import  duties  normally 
imposed  on  those  imports.  PITEX  allows 
for  the  exemption  of  import  duties  for 
the  following  categories  of  merchandise 
used  in  export  production:  raw 
materials,  packing  materials,  fuels  and 
lubricants,  machinery  used  to 
manufacture  products  for  export,  and 
spare  parts  and  other  machinery.  The 
importer  must  post  a  bond  or  other 
security  to  guarantee  the  reexportation 
of  the  imports.  Because  it  is  only 
available  to  exporters,  we  preliminarily 
determine  that  PITEX  provides 
countervailable  benefits  to  the  extent 
that  it  provides  duty  exemptions  on 
temporary  imports  of  merchandise  not 
physically  incorporated  into  exported 
products. 

One  firm  used  the  PITEX  program 
during  the  review  period,  for  temporary 
imports  of  machinery  and  spare  parts 
which  are  not  physically  incorporated 
into  exported  products.  To  calculate  the 
benefit  from  this  program,  we  first 
calculated  the  duties  that  should  have 
been  paid  on  the  non-physically 
incorporated  items  that  were  imported 
under  the  PITEX  program  during  the 
review  period.  We  then  divided  that 
amount  by  the  company's  total  exports. 
We  then  weight-averaged  the  resulting 
benefit  by  the  company's  proportion  of 
exports  of  subject  merchandise  to  the 
United  States  during  the  review  period. 
On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  1.87  percent  ad  valorem  for  all 
companies. 

(5)  Other  Programs 

We  afso  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  the  subject 
merchandise  did  not  use  them  during  the 
review  period; 

(A)  Certificates  of  Fiscal  Promotion 
(CEPROFI): 

(B)  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries 
(FOGAIN):       .      r         : 
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(C)  Other  BANCOMEXT  preferenHal 
financing; 

(D)  Import  duty  reductions  and 
exemptions; 

(E)  State  tax  incentives; 

-  (F)  NAFINSA  FONEI-type  fmancinR: 
and 

(G)  NAHNSA  FOGAIN-type 
financing. 

Preliminaiy  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  2.47  percent  ad  valorem  for  all 
companies  during  the  period  January  1. 
1990  through  December  31. 1990. 

Upon  completion  of  this  review,  the 
Department  intends  to  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  2.47  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1. 1990  and  on  or  before 
December  31. 1990. 

Due  to  the  elimination  of  the  FOMEX 
export  Tuiancing  program  on  December 
30, 1989,  the  total  estimated  duty  deposit 
rate  is  lower  than  the  above  assessment 
rate  by  0.3%  ad  valorem,  the  rate 
attributable  to  FOMEX.  Therefore,  the 
Department  intends  to  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  2.44  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
dajrs  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due. 

The  Department  will  publish  the  fitlal- 
results  of  this  administrative  review 


including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  September  16. 1991. 
Eric  L  Garfiokel. 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  91-22890  Filed  9-23-91;  8:45  am] 
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Export  Trade  Certificate  of  Review 

action:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  (OETCA). 
International  Trade  Administration. 
Department  of  Commerce,  has  received 
an  application  for  an  amendment  to  an 
Export  Trade  Certificate  of  Review.  This 
notice  summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended. 
FOR  FURTNCR  INFORMATION  CONTACT 
George  Muller,  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
8UPPl£MENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21]  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  wnth  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  PnbHc  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  the  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  not  later  than  20 
days  after  the  date  of  this  notice  ta 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H.  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 


the  Freedom  of  Information  Act  (5  U.S.C 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  87- 
7A0D4." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  <i87-00004. 
which  was  issued  on  May  19, 1987  (52 
FR  19371,  May  22, 1987)  and  previously 
amended  on  December  11, 1987  (52  FR 
48454.  December  22, 1987),  January  3, 
1989  (54  FR  837,  January  10. 1989),  April 
20, 1989  (54  FR  19427,  May  5, 1969),  May 
31, 1989  (54  FR  24931,  June  12. 1980). 
May  29. 1990  (55  FR  23576.  June  11. 
1990).  and  June  7. 1991  (56  2814a  June  19. 
1991). 

Summary  of  the  Application 

Applicant  National  Machine  Tool 
Builders'  Association,  ("NMTBA'n 
a.k.a.  NMTBA— The  Association  for 
Manufacturing  Technology.  7901 
Westpark  Drive,  McLean.  Virginia 
22102-4289. 
Contact  Richard  G.  Slattery.  Legal 

Counsel.  Telephone:  (202)  662-6000. 

Application  No.:  87-7 A004. 

Date  Deemed  Submitted:  September  1& 
1991. 

Request  For  Amended  Conduct  NMTBA 
seeks  to  amend  its  Certificate  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate:  Cone  Blanchard  Machine 
Company,  Windsor,  VT;  Jones  & 
Lamson- Vermont  Corp.,  Springfield,  VT 
(controlling  entity:  Vermont-USA 
Machine  Tool  Group);  and  Motch 
Corporation,  Qeveland,  OH  (controlling 
entity:  Pittler  AG);  and 

2.  Delete  each  of  the  foIlov«ring 
companies  as  a  "Member"  of  the 
Certificate:  Anocut,  Inc.;  CHEMTOOL, 
Incorporated;  DeVlieg-Sundstrand; 
Empire  Abrasive  Equipment 
Corporation;  ETTCO  Tool  ft  Machine 
Co.,  Inc.;  LftF  Industries;  Lenawee 
Industrial  Machine,  Inc.;  Lyon  Machine 
Builders;  MHP  Machines  Inc.;  The  Pratt 
&  Whitney  Company,  Inc.;  and  Vapor 
Blast  Manufacturing  Company. 

Dated:  September  16. 1991. 
G«N8«MuU«r, 

Director.  C^ce  of  Export  Trading  Company 

Affairt. 

[PR  Doc  m-22887  Filed  9-23-«l:  8:45  an] 
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summary:  The 
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Administration. 
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Certificate  of 
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the  amended  Ceri 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  MuUer,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administrition,  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPl^MENTARY  INFORMATION:  Title  III 
of  the  Export  Trajding  Company  Act  of 
1982  (15  U.S.C.  4(101-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Retiew  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antirust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  cotiduct  specified  in  the 
Certificate  and  c  jrried  out  in 
compliance  with  its  terms  and 
conditions.  Secti  )n  302(b)(1)  of  the  Act 
and  15  CFR  325.6  (a)  require  the 
Secretary  to  pub  ish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  su  nmarizing  its  proposed 
export  conduct. 

Request  for  Public  Conunents 

Interested  parnes  may  submit  wriften 
comments  relevant  to  the  determination 
whether  the  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  not  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  jTrading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempted  from  disclosure 
under  the  Freed(  im  of  Information  Act  (5 
U.S.C.  552).  Con  ments  should  refer  to 
this  application  is  "Export  Trade 
Certificate  of  Review,  application 
number  88-4A01 7." 

OETCA  has  n  ceived  the  following 
application  for  i  n  amendment  to  Export 
Trade  Certificat  j  of  Review  No.  88- 
00017,  which  was  issued  on  May  26, 1989 
(54  FR  24932,  Juile  12, 1989).  The 
Certificate  was  ireviously  amended 
April  4, 1990  (55  FR  14100  April  16. 1990) 
and  January  3, 1 391  (56  FR  843  January  9, 
1991). 

Summary  of  the  Applicatioa 

Applicant:  Cohstruction  Industry 
Manufacturers  i  Association  ("CIMA"). 
Ill  East  Wiscoi  isin  Avenue,  suite  940, 
Milwaukee.  Wii  consin  53202,  Contact- ). 


William  Peterson,  Director  of 
Government  Affairs.  Telephone:  202/ 
479-2666. 

Application  No.:  88-4A017. 

Dated  Deemed  Submitted:  September 
12,1991. 

Request  For  Amended  Certificate: 
CIMA  seeks  to  amend  its  Certificate  to: 

1.  And  Sioux  Steam  Cleaner 
Corporation  of  Beresford.  South  Dakota 
as  a  "Member"  within  the  meaning  of 

i  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)): 

2.  Add  (a)  General  Industrial 
Machinery  and  Equipment,  Not 
Elsewhere  Classified  (SIC  code  3569) 
and  (b)  Service  Industry  Machinery,  Not 
Elsewhere  Classified  (SIC  code  3589]  as 
products  to  be  covered  by  the 
Certificate;  and 

3.  Delete  CMI  Corporation  as  a 
"Member"  of  the  Certificate. 

Dated:  September  16, 1991. 
G«orge  Mullet, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  91-22888  Filed  9-23-91;  8:45  am] 

BILUNa  COOe  3S10-Ofl-« 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  910921-1221] 

Opportunity  To  Join  a  Cooperative 
Research  and  Development 
Consortium  for  Rheological  and 
Temperature  Sensors  for  On-Une 
Monitoring  of  Polymer  Processing 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  seeks 
industrial  parties  interested  in  entering 
info  a  cooperative  industrial/NIST 
research  consortium  on  the  development 
of  new  measurement  technology  to 
monitor  polymer  processing.  This 
technology  is  based  on  optical 
measurement  methods.  The  program 
will  be  undertaken  within  the  scope  and 
confines  of  The  Federal  Technology 
Transfer  Act  of  1986  (15  U.S.C.  3710a). 
which  provides  federal  laboratories 
including  NIST.  with  the  authority  to 
enter  into  cooperative  research 
agreements  with  qualified  parties.  Under 
this  law,  NIST  may  contribute 
personnel,  equipment  and  facilities — but 
no  funds — to  the  cooperative  research 
program.  For  this  consortium, 
participants  will  be  required  to 
contribute  $10,000  annually  for  the  four- 
year  program  (a  total  of  $40,000).  This  is 
not  a  grant  program. 


DATES:  Interested  parties  should  contact 
NIST  at  the  address  or  telephone 
number  shown  below  but  no  later  than 
October  24, 1991. 

ADDRESSES:  Dr.  H.  Thomas  Yolken, 
Office  of  Intelligent  Processing  of 
Materials,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  H.  Thomas  Yolken,  (301)  975-5727. 

SUPPLEMENTARY  INFORMATION:  NIST 

seeks  qualified  industrial  parties 
interested  in  entering  into  a  cooperative 
consortium  research  program  on  the 
development  of  new  measurement 
technology  to  monitor  important 
polymer  processing  parameters  in  real 
time.  NIST  has  been  engaged  in  research 
using  optical  and  fiuorescence 
measurement  methods  to  develop 
sensors  which  can  be  used  with  polymer 
processing  machinery.  Previous  work 
has  involved  the  instrumentation  of 
processing  machinery  using  optical 
fibers  to  probe  at  specific  sites  in  the 
process  line.  Real-time  measurements  of 
the  quality-of-mix  of  ingredients,  solids 
concentration  and  residence  time 
distribution  have  been  made.  The 
primary  focus  of  future  work  is 
rheological  and  temperature 
measurements.  The  goal  is  to  develop  • 
the  necessary  technology  to  measure,  in 
real-time,  viscosity,  strain  rate,  stress, 
velocity  and  temperature  of  molten 
polymers  undergoing  flow.  The 
measurements  are  based  on  optical  and 
fluorescence  science  and  the  use  of 
optical  fibers  as  the  sensing  vehicle. 

NIST  would  like  to  enter  into  a 
cooperative  consortium  research  and 
development  program  with  industrial 
companies  in  order  to  develop 
measurement  concepts  into  usable 
technology  for  polymer  processing.  NIST 
would  like  to  work  with  materials/ 
polymer  processors  or  instrumentation 
companies  that  have  significant 
expertise  in  the  measurement  of 
materials  processing  and/or  in  the 
processing  of  polymers.  Companies 
should  be  prepared  to  invest  adequate 
resources  in  the  collaboration  and  be 
firmly  committed  to  the  goal  of 
developing  new  measurement 
technology. 

This  program  is  being  undertaken 
within  the  scope  and  confines  of  the 
Federal  Technology  Transfer  Act  of  1986 
(Pub.  L  99-502, 15  U.S.C.  3710a),  which 
authorizes  government  owned  and 
operated  federal  laboratories,  including 
NIST.  to  enter  into  cooperative  research 
and  development  agreements  (CRDAs) 
with  qualified  parties.  Under  the  law,  a 
CRDA  may  provide  for  contributions 
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from  the  federal  laboratory  of  personnel, 
facilities  and  equipment,  but  not  direct 
funding.  Participants  will  be  required  to 
contribute  $10,000  per  year  for  the  four- 
year  program  (a  total  of  $40,000). 

Dat^r.Septembcrir.  1991. 
|ohn  W.  Lyons. 
Director. 
|FR  Doc.  91-22901  Filed  9-23-91:  8:45  am] 

BILUNO  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Application  for  Permit;  Oregon 
Coast  Aquarium,  Inc.  (P491). 

SUMMARY:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
Public  Display  Permit  to  obtain  the  care 
and  custody  of  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

1.  Applicant:  Oregon  Coast  Aquarium, 
Inc.,  2820  SE  Ferry  Slip  Road.  P.O.  Box 
2000.  Newport,  Oregon  97365. 

2.  Type  of  Permit  Requested:  Public 
Display. 

3.  Number  and  Name  of  Marine 
Mammals:  Six  California  sea  lions 
[Zaiophus  californiaus)  and  six  harbor 
seals  (Phoca  vituliana). 

4.  The  applicant  requests  permission 
to  maintain  six  California  sea  lions  and 
six  harbor  seals.  The  animals  will  be 
obtained  from  captive  or  stranded  stock 
being  held  at  other  institutions  in  the 
United  States  and  Canada.  The  themes 
of  the  education  program  associated 
with  the  seal  exhibits  will  include 
conservation,  natural  history  and 
behavior. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  this  application 
will  be  concluded  consistent  with 
requirements  established  by  the  U.S. 
Department  of  Agriculture  under  the 
Animal  Welfare  Act.  The  animals  will 
be  under  the  care  of  a  licensed 
veterinarian  at  the  Oregon  Coast 
Aquarium. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 


Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway.  Silver  Spring,  Maryland 
20910.  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  of^ces: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service.  1335  East  West 
Highway,  room  7330.  Silver  Spring. 
Maryland  20910.  (301)  427-2289;  and 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way  NE,  BIN  Cl570a— Bldg.  1. 
Seattle.  WA  98115-0070,  (206)  526-6150. 

Dated:  September  18. 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
|FR  Doc.  91-22893  Filed  9-23-91:  8:45  amj 

BILLIMO  CODE  3S10-22-M 


COMMISSION  ON  INTERSTATE  CHILD 
SUPPORT 

Public  Hearing 

The  U.S.  Commission  on  Interstate 
Child  Support  will  hold  a  public  hearing 
in  Washington.  DC,  September  30. 1991 
from  10  a.m.  to  12  noon  in  room  216  of 
the  Hart  Senate  Office  Building. 

The  Commission  will  hear  testimony 
from  national  groups  invited  to  review 
tenative  recommendations. 
Recommendations  cover  a  wide  number 
of  reforms  to  the  interstate 
establishment  and  enforcement  of  child 
support  obligations. 

For  more  information  contact  Joyce  Moore 
at  202-254-«)93. 
Margaret  Campliell  Haynes, 
Chair. 

(FR  Doc.  91-22906  Filed  9-23-91:  8:45  am| 
WLUNO  COOE  H20-M-M 


Commission  Meeting 

The  U.S.  Commission  on  Interstate 
Child  Support  will  meet  on  September 
29. 1991  from  1  p.m.  to  6  p.m.  and 
September  30. 1991  from  12  noon  to  6 
p.m.  All  meetings  will  be  held  in  room 


211  of  the  Hall  of  States,  444  North 
Capitol  Street  NW..  Washington.  DC. 

The  Commission  will  review 
recommendations  made  by  its 
committees.  Recommendations  cover  a- 
wide  number  of  reforms  to  the  interstate 
establishment  and  enforcement  of  child 
support  obligations. 

For  more  information  contact  Joyce 
Moore  at  202-254-8093. 
Margaret  Campl>eli  Haynes. 
Chair. 
|FR  Doc.  91-22905  Filed  9-23-91:  8:45  am) 

BILUNO  COM  StSO-M-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Egypt 

September  18. 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  (he 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  300/ 
301  is  being  increased  by  application  of 
swing  and  carryover.  The  Croup  I  limit 
is  being  reduced  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  55  FR  49936.  published  on  December 
3.1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
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to  it  are  not  desired  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  aie  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Commit  ee  for  the  Implementation 
of  Textile  Agreeme  its. 

Committee  for  the  inplementatioa  of  Textile 

Agreements 

September  18, 1991 

Commissioner  of  C  jstoms. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioi  ler  This  directive  amends, 
but  does  not  cance  ,  the  directive  issued  to 
you  on  November ;  7, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  ( irective  concerns  imports 
of  certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  Egypt 
and  exported  duriis  the  twelve-month  period 
which  began  on  jaiuary  1, 1991  and  extends 
through  December  81. 1991. 

Effective  on  Sepljember  la  1991,  you  are 
directed  to  amend  he  directive  dated 

I  to  adjust  the  limits  for  the 
,  as  provided  under  the 


November  27, 1990 
following  categorii 


terms  of  the  curren ;  bilateral  agreement 
between  the  Govei  imenfs  of  the  United 
States  and  the  Ara  >  Republic  of  Egypt: 


Category 


Group  I 

218-220,  224-227, 

313-317  and  326, 

as  ■  group. 
Sut)tevel  inGroupl 

227 

Level  not  in  a  group 
300/301 


Adjusted  twetve-montti 
limit  ■ 


82.123,436   square    meters 
equivalent 


12,272.957  square  meters. 

7.012,120  kilograms  ol 
vvliich  not  more  ttian 
908,072  kilograms  shaH 
be  in  Category  301. 


Ttie  limits  have  n^t  been  adjusted  to  account  (or 


any  imports  exported 


Btter  Oecemt>er  31,  1990. 


ts 

:  nj|i 


The  Committee 
Textile  Agreemen 
these  actions  fall 
exception  to  the 
U.S.C.  553(aHl). 

Sincerely. 
Auggie  D.  Tantillo 
Chairman,  Committee 
of  Textile  Agreemt  nts. 
|FR  Doc.  91-22886 

BilXINQCOOC  iSW-CtK-r 


I  or  the  Implementation  of 
has  determined  that 
ithin  the  foreign  affairs 
emaking  provisions  of  5 


for  the  Implementation 
Piled  9-2A-m;  8:45  am) 


Adjustment  of  ihiport  Limits  for 
Certain  Cotton,  Man-Mad*  Fiber,  Sillc 
Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  TeKtile  Products 
Produced  or  M^ufactured  in  India 


Seplemtjer  18, 1991 
agency:  Commitee 
Implementation 
(CITA). 


for  the 
of  Textile  Agreements 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  September  25, 1991, 
FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used  during  the  previous 
agreement  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990).  Also 
see  55  FR  51144,  published  on  December 
12.1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

September  18, 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  7, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India 
and  exported  during  the  twelve-month  period 
which  began  on  January  1, 1991  and  extends 
through  December  31. 1991. 

Effective  on  September  25. 1991.  you  are 
directed  to  amend  further  the  directive  dated 
December  7, 1880  to  reduce  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  India: 


Category 


Adjusted  twrelve-month 


Levels  in  Group  1 

338/339/340 

1.335,177  doiea 

347/348 

357.559  dozen. 

369pt.» 

8,473,266     kilograms     of 

wtiicti    r»ol   more   ttwn 

822,926  kilograms  8ha« 

be  in  Category  369-0  » 

WKl     rtot     more     than 

426.787  kitograms  sTmI 

be  in  Category  369-S  V 

Sublevels  in  Group  II 

640 

149.852  dozen. 

641 

912,046  dozen. 

'  The  limUs  have  not  t>een  adjusted  to  account  (or 
any  Imports  exported  after  December  31.  1990. 

•Category  369pt.:  all  HTS  numbers  except 
5702.10.9020,  5702.49.1010  and  5702.99,1010. 

'Category  369-D:  only  HTS  numbers 
6302.60.5010,  6302  91  0005  and  6302  91.0045. 

•Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-22885  Filed  9-23-^1;  8:45  amj 

BIUJNQ  CODE  3«10-0n-r 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Policy  Board  Advisory 
Committee  TasK  Force  on  Soviet 
Military 

ACTION:  Notice  of  Advisory  Committee 
Meeting.  

summary:  The  location  of  the  Defense 
Policy  Board  Advisory  Committee  Task 
Force  on  Soviet  Military  meeting 
announced  in  the  Federal  Register  on 
Thursday.  12  September.  1991  (FR  46414) 
has  been  changed  to  4001  North  Fairfax 
Drive,  suite  500,  Fairfax.  Virginia  from 
0845  until  1200.  All  other  information 
remains  the  same. 

Dated:  September  18, 1991. 
LM.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  91-22953  Filed  9-2J-91: 6:45  am] 
BIUJNQ  coot  SS1»«t-H 


Department  of  the  Army 

Privacy  Act  of  1974;  Amend  Record 
Systems 

AOENCY:  Department  of  the  Army.  DoD. 
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action:  Amend  Privacy  Act  Record 
Systems. 

summary:  The  Department  of  tiie  Army 
proposes  to  amend  23  record  systems  in 
its  inventory  of  record  system  notices 
subject  to  the  Privacy  Act  of  1974.  as 
amended.  (5  U.S.C.  552a). 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
October  24, 1991.  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

addresses:  Contact  Ms.  Alma  Lopez, 
Office  of  Systems  Management  Branch 
(ASOP-MP).  Ft.  Htiachuca.  AZ  85613- 
5000. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974,  as  amended,  have  been  published 
in  the  Federal  Register  as  follows: 

50  FR  22090.  May  29. 1985  (DoD  CompUation. 
changes  follow) 

51  FR  23576,  )un.  30. 1968 
51  FR  30900.  Aug.  29. 1988 
51  FR  40479,  Nov.  7, 1988 

51  FR  44381.  Dec.  9. 1986 

52  FR  11847,  Apr.  13. 1987 
52  FR  18798.  May  19. 1987 
52  FR  25905,  Jul.  9. 1987 
52  FR  32329.  Aug.  27. 1987 

52  FR  43932,  Nov.  17, 1987 

53  FR  12971,  Apr.  20, 1988 
53  FR  16575,  May  10. 1988 
53  FR  21509,  Jun.  8. 1988 
53  FR  28247,  Jul.  27, 1988 
53  FR  28249,  Jul.  27, 1988 
53  FR  28430,  Jul.  28, 1988 
53  FR  34576,  Sep.  7, 1988 
53  FR  49586,  Dec.  8, 1988 

53  FR  51580,  Dec.  2Z,  1988 

54  FR  10034,  Mar.  9, 1988 
54  FR  11790,  Mar.  22. 1989 
54  FR  14835,  Apr.  13, 1989 
54  FR  46965,  Nov.  8, 1989 

54  FR  50268,  Dec.  5, 1989 

55  FR  13935,  Apr.  13. 1990 

55  FR  21897.  May  30, 1990  (Army  Address 

Directory) 
55  FR  41743,  Oct.  15, 1990 
55  FR  48707,  Nov.  6, 1990 
55  FR  4670&  Nov.  6, 1990 
55  FR  48871,  Nov.  21, 1990  (Army  System  ID 

Changes) 

55  FR  48678,  Nov.  21. 1990 

56  FR  7018,  Feb.  21. 1991 
56  FR  15593.  Apr.  17, 1991 
56  FR  21134,  May  7, 1991 
56  FR  27949,  Jun.  18, 1901 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act,  as  amended,  (5  U.S.C.  552a]  whicli 
requires  the  submission  of  an  altered 
system  report  The  specific  changes  to 
the  record  systems  are  set  forth  below 
followed  by  the  record  system  notices 
published  in  their  entirety,  as  amended. 


Dated:  September  18. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0e37-1M-3DASG 

System  name: 

Health  Professions  Scholarship 
Program  (52  FR  18796.  May  19, 1987). 

Changes: 


System  location: 

Delete  the  fifth  and  sixth  lines  and 
replace  with  "5109  Leesburg  Pike,  Falls 
Church.  VA  22041-3258". 

Categories  of  records  in  the  system: 

In  line  13.  after  "telephone  number", 
add  "Social  Security  Number". 

*        •        *        •        * 

Retention  and  disposal: 

Delete  entry  and  replace  with  "Upon 
completion  of  the  program,  records  for 
members  entering  active  duty  are 
forwarded  to  the  Commander,  U.S.  Total 
Army  Personnel  Center,  ATTN:  TAPC- 
MSR.  200  Stovall  Street.  Alexandria.  VA 
22332-0400. 

Records  for  members  on  continued 
educational  delay  are  forwarded  to 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard. 
ATTN:  DARP-DPL,  SL  Louis.  MO  63132- 
5200.". 

System  managerfsj  and  address: 

Delete  entire  entry  and  replace  with 
"Office  of  the  Surgeon  General. 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-325a". 

Notification  procedures: 

Delete  entry  and  replace  with         • 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Finance 
and  Accounting  Office,  Fitzsimons  Army 
Medical  Center,  Aurora.  CO  80045-5001. 
so  long  as  reservist  is  enrolled  in  the 
Scholarship  Program.  Thereafter, 
information  may  be  obtained  from  either 
the  Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria,  VA  22332-0400  or  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard. 
St.  Louis.  MO  63132-5200  as  appropriate. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
present  address  and  telephone  number." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 


about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Finance  and  Accounting 
Office,  Fitzsimons  Army  Medical 
Center.  Aurora.  CO  80045-5001.  so  long 
as  reservist  is  enrolled  in  the 
Scholarship  Program.  Thereafter, 
information  may  be  obtained  from  either 
the  Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0400  or  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard. 
St.  Louis.  MO  63132-5200  as  appropriate. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
present  address  and  telephone  number." 

A0037-104-3DASQ 


Health  Professions  Scholarship 
Program. 

SYSTEM  location: 

Fitzsimons  Army  Medical  Center, 
Aurora.  CO  80045-5001.  A  segment  of 
this  system  exists  at  the  U.S.  Army 
Health  Professional  Support  Agency, 
5109  Leesburg  Pike,  Falls  Church.  VA 
22041-3258. 

catcoories  op  inoivtduali  coveiigd  by  the 
system: 

Members  of  the  U.S.  Army  Reserve 
who  are  enrolled  in  the  Army-Health 
Professions  Scholarship  Program. 

CATEOORIES  OF  Rf  CORDS  IN  THi  SYSTEM: 

Contract  records  between  the  Army 
and  the  University  participating  in  the 
Health  Professions  Scholarship  Program, 
tuition  payments,  individual's  military 
pay  records,  cost  data  worksheets, 
active  duty  military  pay  vouchers, 
personal  financial  history  records, 
monthly  payroll  listings  of  current 
members  showing  entitlements  and 
deductions,  bank  identification  data  for 
deposit  of  pay,  member's  permanent 
home  address,  current  mailing  address 
and  telephone  number.  Social  Security 
Number,  orders  to  active  duty,  student's 
elective  to  defer  entry  on  active  duty, 
and  similar  relevant  documents. 

AUTHORrfY  FOR  MAINTENANCE  OF  TNE 
SYSTEM: 

10  U.S.C.  chapter  104,  et.  seq.:  Public 
Law  94-426:  and  Executive  Order  9397, 

PURFOse(s): 

To  establish  the  pay  account  of 
students  accepted  into  the  Health 
Professions  Scholarship  Program;  to 
determine  appropriate  pay,  deductions, 
reimbursable  expenses,  taxes  and 
disbursements. 


4ai70 
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HOUTIME  USES  Of  licCOHOS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Information  mtay  be  disclosed  to  the 
Department  of  tie  Treasury  to  record 
check  issue  data,  taxable  earnings  and 
taxes  withheld. 

To  states  and  cities/counties  which 
have  an  agreement  with  the  Department 
of  the  Army  to  v  erify  tax  liability 
against  member  b  state  and  city/county 
tax  returns. 

To  the  Social  Jecurity  Administration 
to  record  earned  wages  by  member 
under  the  Federi  il  Insurance 
Contributions  A  :t. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  r'cord  systems  notices 
apply  to  this  sya  tem. 

POUCIES  AND  PRACTICES  FOR  STORJNO, 
RETRIEVINO,  ACCESSINO,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records!  in  file  folders;  magnetic 
tapes;  computer  printouts;  microfilm; 
ledger  cards. 

RETRIEVABIUTV: 

By  member's  lame  and  Social 
Security  Numbe  r. 


SAPEQUAROS: 

Information  ii 
authorized  persi  >nnel 
need  therefor 
secured  buildinj  ;s 
police/security 


accessible  only  to 
having  official 
Rjecords  are  stored  in 
protected  by  military 
guards. 


duty  are  forwar 
U.S.  Total  Armjl 
ATTN:  TAPC -^ 
Alexandria,  VI 
Records  for  i 


RCTENTKM  AND  D6POSAL: 

Upon  completion  of  the  program, 
records  for  men^bers  entering  active 

led  to  the  Commander, 
Personnel  Center, 

iSR,  200  Stovall  Street, 

j  22332-0400. 

iembers  on  continued 
educational  delay  are  forwarded  to 
Commander,  UJ5.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-DPL, 
9700  Page  Boulavard,  St.  Louis,  MO 
63132-5200. 

SYSTEM  MANAGEI  (S)  AND  ADDRESS: 

Office  of  the  Burgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  like.  Falls  Church,  VA 
22041-3258. 

NOTIflCATKM  PRACEDURC: 

Individuals  s  ieking  to  determine  if 
information  abi  lut  themselves  is 
contained  in  th  s  record  system  should 
address  writter  inquiries  to  the  Finance 
and  Accountint  Office,  Fitzsimons  Army 
Medical  Centei .  Aurora,  CO  80045-5001, 
so  long  as  resei  vist  is  enrolled  in  the 
Scholarship  Pnigram.  Thereafter, 
information  may  be  obtained  from  either 


the  Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400  or  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis,  MO  63132-5200  as  appropriate. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
present  address  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Finance  and  Accounting 
Office,  Fitzsimons  Army  Medical 
Center,  Aurora,  CO  80045-5001.  so  long 
as  reservist  is  enrolled  in  the 
Scholarship  Program.  Thereafter, 
information  may  be  obtained  from  either 
the  Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400  or  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis,  MO  63132-5200  as  appropriate. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
present  address  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  university/ 
college  in  which  student  is  enrolled; 
Army  records  and  reports. 

EXEMPTIONS  CLAIMED  POR  THE  SYSTEM: 

None. 
A9040DASG 

System  name: 

Medical  Facility  Administration 
Records  (50  FR  22214.  May  29. 1985). 

Changes: 

»        •        •    '    •        * 

Categories  of  records  in  the  system: 

In  line  7,  after  "records",  add 
"individual's  surname.  Social  Security 
Number". 

Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397." 


IMI 


Storage: 

Add  at  the  end  "or  other  computerized 
or  machine  readable  media." 


Safeguards: 

Add  at  the  end  "Automated  segments 
are  protected  by  controlled  system 
passwords  governing  access  to  data". 
»        •        •        *        * 

System  manager(s)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General.  Headquarters. 
Department  of  the  Army.  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258". 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the  Patient 
Administrator  at  the  medical  facility 
where  service/care  was  provided. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  details  which  will 
assist  in  locating  record,  and  signature. 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
Inquiries  to  the  Patient  Administrator  at 
the  medical  facility  where  service/care 
'  was  provided.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  system  of 
records  notices. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  details  which  will 
assist  in  locating  record,  and  signature  " 
•        •        *        *        • 

A0040DASG 

SYSTEM  name: 

Medical  Facility  Administration 
Records. 

SYSTEM  LOCATION: 

Medical  centers,  hospitals,  and  health 
clinics.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  authorized  to  use 
services  of  an  Army  medical  facility. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Information  in  this  system  generally 
relates  to  administration  at  a  medical 
facility,  as  opposed  to  an  individual's 
health/care.  Typically,  records  comprise 
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scheduling  of  appointments,  medical 
history  data  used  to  locate  medical 
records,  individual's  name.  Social 
Security  Number,  birth,  death, 
accountability  of  patients  (e.g.,  bad 
charts;  transfer,  leave  requests,  etc.); 
receipts  for  patients'  personal  property, 
prescriptions  for  medications, 
eyeglasses,  hearing  aids,  prosthetic 
devices,  diet/special  nourishment  plans, 
blood  donor  records,  charges,  receipts 
and  accounting,  documents  of  payments 
for  medical/dental  services;  register 
number  assigned;  Social  Security 
Number,  and  similar  records/reports. 

AUTHOmTY  FON  HAINTENANCE  Of  THI 
8YSTCM: 

5  U.S.C.  301  and  10  U.S.C.  3013  and 
Executive  Order  9397. 

pUiiposc(s): 

To  locate  medical  records  and 
personnel,  schedule  appointments; 
provide  research  and  statistical  data. 

To  enhance  efficient  management 
practices  and  effective  patient 
administration. 

Rounin  uKt  or  ReconDt  maintainco  in 

THf  SVSTEH.  INCLUOINO  CATCOORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Birth  records  are  disclosed  to  states' 
Bureau  of  Vital  Statistics  and  overseas 
birth  records  are  disclosed  to  the 
Department  of  State  to  provide  the 
official  certificates  of  birth.  Birth  records 
may  also  be  used  for  statistical 
purposes. 

Death  records  are  disclosed  to  federal. 
state  and  private  sector  authorities  to 
provide  the  official  certificates  of  death. 
Death  records  may  also  be  used  for 
statistical  purposes. 

POUCIES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVINO,  ACCESSINO.  RETAININO,  AND 
DlSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

storaoe: 

Cards;  paper  records  In  file  holders  or 
other  computerized  or  machine  readable 
media. 

retrievabiutv: 

By  individual's  surname  or  Social 
Security  Number 

SAFEGUARDS: 

Records  are  maintained  within 
secured  buildings  in  areas  accessible 
only  to  persons  having  official  need 
therefor  who  are  properiy  trained  and 
screened.  Automated  segments  are 
protected  by  controlled  system 
passwords  governing  access  to  data. 

RETENTWW  AND  OiSPOSAU 

Nominal  index  files,  including  register 
numbers  assigned,  are  destroyed  after 
20  years.  Records  of  transient  value 


(e.g.,  issuance  of  spectacles/prosthetics, 
diet/food  plan,  etc.)  are  destroyed 
within  3  months^f  patient's  release. 
Other  records  have  varying  periods  of 
retention:  Record  of  birth /death— 2 
years:  patient  accountability 
(admission/discharge) — 5  years;  blood 
donor — 5  years  or  when  no  longer 
needed  for  medical/legal  reasons 
whichever  is  longer,  record  of  patient's 
personal  property — 3  years. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General. 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike.  Falls  Church.  VA 
22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the  Patient 
Administrator  at  the  medical  facility 
where  service/care  was  provided. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  details  which  will 
assist  in  locating  record,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Patient  Administrator  at 
the  medical  facility  where  service/care 
was  provided.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  system  of 
records  notices. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  details  which  will 
assist  in  locating  record,  and  signature. 

CONTESTINQ  RECORD  PROCCOURtS: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  S0URC8  CATEGORIES: 

From  the  individual:  medical  facility 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0040-1DASG 

System  name: 

Pr6fei9sionaI  Consultant  Control  Files 
(50  FR  22217,  May  29, 1985), 


Changes: 


System  location: 

Add  at  the  end  "U.S.  Army  Medical 
Command.  Korea".  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  system  of 
records  notices. 

Categories  of  records  in  the  system: 

Delete  entry  and  replace  with 
"Documents  containing  name, 
curriculum  vitae  of  professional 
qualifications  and  experience, 
appointment,  utilization,  duties, 
responsibilities,  and  compensation  of 
appointed  consultants." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with 
"Information  on  individuals  may  be 
provided  to  civilian  and  military 
medical  facilities.  Federation  of  State 
Medical  boards  of  the  United  States. 
State  Licensure  Authorities  and  other 
appropriate  professional  regulating 
bodies  for  use  in  considering  and 
selecting  individuals  for  panels  or 
boards  or  for  speaking  engagements." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters. 
[)epartment  of  the  Army.  "5109  Leesburg 
Pike,  Falls  Church  VA  22041-3258". 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  ATTN:  SGPS- 
CP.  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
current  address  and  telephone  number, 
and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters,  Department  of 
the  Army,  ATTN:  SGPS-CP,  Leesburg 
Pike,  Falls  Church,  VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 


48172 


and  telephone  number, 


SYSTEM  LOCATION 

Office  of  the 
Headquarters, 
U.S.  Army  Heal 
U.S.  Army  Medial 
U.S.  Army  Med 
Official  mailing 
as  an  appendix 
compilation  of 
notices. 
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current  address 
and  signature. 
•         •         • 

A0040-1DASG 


SYSTEM  NAMC: 

Professional  Consultant  Control  Files. 


urgeon  General, 
department  of  the  Army; 

h  Services  Command; 
Command.  Europe; 
ical  Command,  Korea. 

addresses  are  published 

to  the  Army's 
s  ysfem  of  records 


CATEGORIES  OF  Uf>IVII>UALS  COVERED  BY  THE 

SYSTEM:  , 

Any  individui  il  who  has  been  used  or 
appointed  as  a  trofessional  consultant 
in  the  professio  lal  medical  services. 


CATEGORIES  Of 

Documents 
curriculum  vita 
qualifications 
appointment,  u 
responsibilities, 
appointed  consiiltants 


RECORDS  IN  THE  SYSTEM: 

ntaining  name, 
of  professional 
experience, 
lilization,  duties, 
and  compensation  of 


C(i: 


aid  I 


AUTHORITY  FOR 
SYSTEM: 

5  use.  301 


PURPOSE(S): 

To  appoint  ai  id 
designated  conf  u 


M  AINTENANCE  OF  THE 

£  nd  10  U.S.C.  1071-1086. 


monitor  utilization  of 
Itants. 


ROUTINE  USES  OfIrECOROS  MAINTAINED  IN 
THE  SYSTEM,  INCIfJOINO  CATEGORIES  OF 
USERS  AND  THE  FtJRPOSES  OF  SUCH  USES: 

Information  (In  individuals  may  be 
provided  to  civ  lian  and  military 
medical  faciliti  >s.  Federation  of  State 
Medical  board!  of  the  United  States, 
State  Licensure  Authorities  and  other 
appropriate  pre  fessional  regulating 
bodies  for  use  n  considering  and 
selecting  indivi  duals  for  panels  or 
boards  or  for  s  )eaking  engagements. 

POUCIES  AND  PRi  ICTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 


STORAGE: 

Paper  recorc^ 

retrievabiuty: 

By  last  name 


SAFEGUARDS: 

Records  are 


areas  accessi 
individuals  ha 
in  the  perform 


in  file  folders. 


of  consultant. 


be 


[naintained  in  secured 

only  to  authorized 
ing  official  need  therefor 
nee  of  assigned  duties. 


retcntion  and  disposau 

Records  are  destroyed  1  year  after 
termination  of  consultant's  appointment. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  ATTN:  SGPS- 
CP,  Leesburg  Pike,  Falls  Church,  VA 
22041-3258.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  system  of  records 
notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
current  address  and  telephone  number, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  office  of  the  Surgeon 
General  Headquarters,  Department  of 
the  Army,  ATTN:  SGPS-CP,  Leesburg 
Pike.  Falls  Church,  VA  22041-3258. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
current  address  and  telephone  number, 
and  signature. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0040-1HSC 

System  name: 

Professional  Personnel  Information 
(50  FR  22218,  May  29, 1985). 

Changes: 


System  location: 

Delete  entry  and  replace  with  "Oifice 
of  the  Surgeon  General.  Headquarters, 


Department  of  the  Army.  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258 ". 

Categories  of  individuals  covered  by  the 
system: 

Replace  "Health  Services  Command" 
with  "Army  Medical  Department". 

Categories  of  records  in  the  system: 

Replace  "Health  Services  Command" 
with  "Department  of  the  Army  Surgeon 
General".  In  line  five,  delete 
"command". 
«        •        •        •        • 

System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church  VA  22041-3258". 

Notification  procedure:' 

Delete  entry  and  replace  with 
Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
current  address  and  telephone  number, 
and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themseves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters,  Department  of 
the  Army,  5109  Leesburg  Pike,  Falls 
Church,  VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
current  address  and  telephone  number, 
and  signature." 


A0040-1HSC 

SYSTEM  NAME: 

Professional  Personnel  Information 
File. 

SYSTEM  location: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

categories  OF  individuals  COVERED  BY  THE 

system: 

Practicing  physicians,  residents, 
psychologists,  social  workers,  and 
pharmacists  assigned  or  employed  In 
medical  treatment  facilities  operated  by 
the  Army  Medical  Department. 
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CATtOOHIEt  Of  RECORDS  IN  THE  tVtTIM: 

Files  contain  personal  information 
provided  to  the  various  professional 
staff  officers  assigned  to  Department  of 
the  Army  Surgeon  General  by 
P''8ctitioner8  assigned  to  medical 
treatment  facilities.  This  includes 
personal  data  questionnaires,  curricula, 
vitae.  assignment  preferences,  personal 
correspondence,  and  other  records 
pertaining  to  the  professional 
qualifications  and  experience  of 
personnel  being  monitored  by  the 
consultant. 

AUTHORrrV  FOR  MAINTENANCE  OP  THE 
SYSTEM: 

10  U.S.C.  3013. 

PURP08E(S): 

To  establish  and  maintain  familiarity 
with  the  locations,  assignments, 
utilization,  marital  and  family  status, 
professional  and  military  experience 
and  qualifications,  and  assignment 
preferences  of  professional  staff  in 
medical  treatment  activities,  and  as  an 
aid  in  monitoring  the  utilization  of 
professional  personnel  and  to  assist  in 
career  management  and  assignment 
activities. 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Clinical  privileged  information  may  be 
provided  to  civilian  and  military 
medical  facilities,  Federation  of  State 
Medical  Boards  of  the  United  States, 
State  Licensure  Authorities  and  other 
appropriate  professional  regulating 
bodies. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 
STORAGE: 

Paper  records  in  file  folders  and  on 
index  cards. 

RETRIEVAMUTV: 

By  last  name  of  professional  person. 

safeguards: 

Records  are  stored  in  buildings 
protected  by  security  guards;  access  to 
records  is  restricted  to  designated 
individuals  having  need  therefor  in  the 
performance  of  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  within  1  year 
following  termination  of  practitioner's 
assignment  or  employment. 

8V8TIM  MANAOER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General. 
Headquarters,  Department  of  the  Army. 
5109  Leesburg  Pike.  Falls  Church,  VA 
22041-3258. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
current  address  and  telephone  number, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters,  Department  of 
the  Army,  5109  Leesburg  Pike.  Falls 
Church.  VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
current  address  and  telephone  number, 
and  signature. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Official  Personnel  Rosters,  registers, 
and  Army  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM: 

None. 
A0040-3aDASG 

System  name: 

Medical  Review  Files  (50  FR  22215. 
May  29. 1985). 

Changes: 

System  manager(s)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General.  Headquarters. 
Department  of  the  Army.  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters. 
Department  of  the  Army.  ATTN:  SGPS- 
AOI.  5109  Leesburg  Pike.  Falls  Church. 
VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 


place  and  date  of  medical  examination, 
additional  details  that  will  facilitate 
locating  the  record,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters.  Department  of 
the  Army.  ATTN:  SGPS-AOI.  5109 
Leesburg  Pike.  Falls  Church.  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
place  and  date  of  medical  examination, 
additional  details  that  will  facilitate 
locating  the  record,  and  signature." 

A0040-3aDASQ 
SVSTEM  name: 

Medical  Review  Files. 

SYSTEM  LOCATION: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army. 
5109  Leesburg  Pike,  Falls  Church.  VA 
22041-3258. 

categories  of  individuals  covered  by  the 
system: 

Applicants  and  registrants  who  are 
being  considered  for  Army  service  and 
whose  medical  fitness  is  questionable; 
Army  members  being  considered  for 
continuance  in  service,  promotion, 
special  assignment,  or  separation  whose 
medical  fitness  is  questioned  either  by 
the  medical  evaluating  authority  or  by 
the  individual. 

CATEGORIES  OF  RECORDS  IN  TMS  SYSTEM: 

Files  contain  documents  relating  to 
medical  fitness  of  individuals  for 
appointment,  enlistment,  retention  in 
service,  promotion,  special  assignment, 
or  separation.  Included  are  reports  of 
medical  examination  and  evaluation, 
psychological  evaluation  reports,  and 
similar  or  related  documents. 

AUTHORffY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301  and  10  U.S.C.  1071. 

PURPOSE(S): 

To  evaluate  medical  fitness  of 
marginally  qualified  personnel  for  Army 
program  with  strict  regard  to  established 
medical  standards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OR  SUCH  USES: 

None. 
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MUOKS  AMD  PfUCnceS  FORSTONNO, 
RmHCVIM,  ACCSSSMHO,  RCTAMIIM,  iMO 

msposiNO  or  Rt^oNos  M  THi  svmM: 

STOflAQE: 

Paper  record  i  in  file  folders. 

NrrmcvABiuTv: 

By  individual's  name. 

•AFEOUAROS: 

Records  are  (naintained  in  secured 
areas  accessible  only  to  designated 
personnel  haviiig  official  need  therefor 
in  the  performance  of  assigned  duties. 


RETENTIOW  AND  I 

Destroyed  after  3  years. 

SVSTBI  MANAOEmS)  AND  AOO«g«»; 

Office  of  the  Surgeon  General, 
Headquarters,  pepartment  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258 

NOTinCATION  pk^edure: 

Individuals  sieeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  writtei  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  Ihe  Army,  ATTN:  SGPS- 
AOI,  5109  leesburg  Pike,  Falls  Church, 
VA  22041-325ar 

For  verification  purposes,  the 
individual  shoijld  provide  the  full  name, 
place  and  dateiof  medical  examination, 
additional  details  that  will  facilitate 
locating  the  renrd,  and  signature. 

^fECORO  ACCESS  H«>CEDURES 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  tha  Office  of  the  Surgeon 
General,  Headquarters,  Department  of 
the  Army.  ATTN:  SGPS-AOI,  5109 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258.  I 

For  verification  purposes,  the 
indiAridual  shoald  provide  the  full  name, 
place  and  data  of  medical  examination, 
additional  det4ils  that  will  facilitate 
locating  the  record,  and  signature. 

CONTESTINe  RCOORO  mOCEDURCS: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Ajrmy  Regulation  340-21;  32 
CFR  part  505:  ^r  may  be  obtained  from 
the  system  ma|iager. 


A0040-^bDASG 
System  name: 

Medical  Evaluation  Files  (50  FR  22216. 
May  29, 19B5]. 

Changes: 

Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397". 

System  managerfs)  and  address: 

Delete  entry  and  replace  with  "OfTice 
of  the  Surgeon  General  Headquarters. 
Department  of  the  Army,  5109  Leesburg 
Pike.  FaUs  Church.  VA  22041-3258". 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
iriformation  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  ATTN:  SGPS- 
AOI,  5109  Leesburg  Pike,  Falls  Church, 
VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number,  any  details 
which  will  assist  locating  pertinent 
records,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters,  Department  of 
the  Army,  ATTN:  SGPS-AOI,  5109 
Uesburg  Pike,  Falls  Churdi,  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  any  details 
which  will  assist  locating  pertinent 
records,  and  signature." 

A0040-3bOASO 


From  chnicsA  records,  heahh  records, 

medical  boarda,  civilian  physicians, 
consultation  reports,  other  Army  records 
and  reports. 

PONTMCSWmi 


None. 


IMI 


Medical  Evaluation  Hies. 

SYSTEM  LOCATKNC 

Primary  system  is  located  at  Army 
Medical  Department  medical  fadlities 
convening  a  medical  board.  A  segment 
exists  at  the  U.S.  Army  Physical 
Evahiation  Board  and  the  U.S.  Army 
Physical  Disability  Agency  (USAPDA). 

CATMOfMSOr  mOfWMMktS  COVIMO  BV  tm 
system: 

Army  members  wdiose  medical  fitness 
for  oontinoed  service  has  been 


questicHied  either  by  ihe  member  or  his/ 
her  commander. 

CATEOOeiES  OF  R8COROS  IN  THt  SVSTCM: 

Personal  information  concerning  the 
member,  certain  codes  of  specific  types 
of  injuries  for  research  study  purposes; 
Department  of  Veteran  Affairs  Schedule 
for  Rating  Disability  Diagnostic  Codes; 
documents  reflecting  determination  by 
an  Army  board  of  medical  fitness  for 
continued  Army  active  service;  board 
proceedings  and  related  documents. 

AUTHORtrV  FOR  MAINTENANCf  OP  THI 
SYSTEMC 

5  U.S.C.  301;  10  U.S.C.  1071  and  1201; 
and  Executive  Order  9397. 

PURP08E(8): 

Records  are  used  by  Medical  Boards 
to  determine  medical  fitness  for 
continued  Army  active  service.  They  are 
used  by  the  Physical  Evaluation  Board 
to  review  board  findings  when  required 
and  to  determine  if  the  individoal  should 
be  disdiarged,  temporarily  or 
permanently  retired  for  disabibty.  Or 
retained  for  active  service.  The  U.S. 
Physical  Disability  Agency  reviews 
determinations  and  dispositions,  and 
responds  to  inquiries. 

ROUTMI  UeO  Of  RtCONOe  MMMTAMV  M 
THK  SYSTEM,  MdUONM  CATCOORIKS  Of 

useis  AND  TMC  PURPOSES  or  SUCH  uses: 

None. 

POUCMW  AND  PRACTICES  FOR  STORMO. 
RETMCVMO,  ACCESSINO,  ReTAININQ.AND 

disposwo  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders;  magnetic 
diskettes. 

RETRtEVABIUTV: 

By  individual's  name. 

SAFEOUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened  and  trained. 
Operation  of  data  processing  equipment 
and  magnetic  tapes  are  limited  strictly 
to  authorized  personnel  Computer  has 
key  lock  and  key  is  controlled.  Mapietic 
diskettes  are  stored  and  controlled  to 
ensure  they  do  not  result  in 
unauthorized  disclosure  of  personal 
information. 

RCTBNTION  AND  disposal: 

Records  of  Medical  Boards  are 
retained  for  5  years  and  then  destroyed. 
Records  of  the  U.S.  Army  Ptrysf  cal 
EvaluaHon  Boards  are  retained  for  2 
years  or  until  discontinued,  whichever 
occurs  ftrst  Records  at  the  U.S.  Army 
Physical  Disability  Agency  are  retained 
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for  5  years  and  then  destroyed. 
Destruction  of  all  records  is  by 
shredding. 

SYSTEM  MANAOen(S)  AND  AOONSSt: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike.  Falls  Church,  VA 
2'»ll-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army.  ATTN:  SGPS- 
AOI.  5109  Leesburg  Pike,  Falls  Church, 
VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  details  which 
will  assist  in  locating  pertinent  records, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters,  Department  of 
the  Army,  ATTN:  SGPS-AOI,  5109 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  details  which 
will  assist  in  locating  pertinent  records, 
and  signature. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  medical  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

A0040-3cDASG 

System  name: 

Medical  Regulating  Files  (50  FR  22217, 
May  29, 1985). 

Changes: 


System  location: 

Delete  "Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army. 
The  Pentagon,  Washington.  DC  20310" 
and  replace  with  "U.S.  Air  Force 


Medical  Center.  Scott  Air  Force  Base,  IL 
62225-6300". 


System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters, 
Department  of  the  Army.  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258". 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army.  ATTN:  SGPS- 
AOI,  5109  Leesburg  Pike,  Falls  Church. 
VA  22041-3258  or  to  the  Patient 
Administrator  at  the  medical  treatment 
facility  where  service  was  provided. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
rank  or  status  and  parent  service, 
approximate  date  of  transfer,  medical 
treatment  facility  from  which 
transferred,  and  current  address  and 
telephone  number." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters,  Department  of 
the  Army,  ATTN:  SGPS-AOI,  5109 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258  or  to  the  Patient  Administrator  at 
the  medical  treatment  facility  where 
service  was  provided.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  system  of 
records  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
rank  or  status  and  parent  service, 
approximate  date  of  transfer,  medical 
treatment  facility  from  which 
transferred,  and  current  address  and 
telephone  number." 


A0040-3COASO 
SYSTEM  name: 

Medical  Regulating  Files. 

SYSTEM  LOCATION: 

Primary  location  is  at  the  U.S.  Air 
Force  Medical  Center,  Scott  Air  Force 
Base,  IL  62225-6300.  Segments  exist  at 
Army  medical  treatment  facilities, 
evacuation  units  and  medical  regulating 


offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

CATtOORIES  OP  INOIVmUALS  COVERED  BY  TMI 
SYSTEM: 

Any  patient  requiring  transfer  to 
another  medical  treatment  facility  who 
is  reported  to  the  Armed  Services 
Medical  Regulating  Office  by  the  U.S. 
Government  medical  treatment  facilities 
for  designation  of  the  receiving  medical 
facility. 

CATEOORIES  OF  RECORDS  IN  TNK  SYSTEM: 

File  contains  information  reported  by 
the  transferring  medical  treatment 
facility  and  includes,  but  is  not  limited 
to.  patient  identity,  service  affiliation 
and  grade  or  status,  sex,  medical 
diagnosis,  medical  conditioii;  special 
procedures  or  requirements  needed, 
medical  specialties  required, 
administrative  considerations,  personal 
considerations,  the  patient's  home  town 
and/or  duty  station  and  other 
information  having  an  impact  on  the 
transfer. 

AUTHORrrV  FOR  MAINTENANCE  OF  THI 
SYSTSH: 

5  U.S.C.  301. 

PURPOSS(s): 

To  properly  determine  the  appropriate 
medical  treatment  facility  to  which  the 
reported  patient  will  be  transferred;  to 
notify  the  reporting  U.S.  Government 
medical  treatment  facility  of  the  transfer 
destination;  to  notify  the  receiving 
medical  treatment  facility  of  the 
transfer,  to  notify  evacuation  units, 
medical  regulating  offices  and  other 
government  offices  for  official  reasons; 
to  evaluate  the  effectiveness  of  reported 
information;  to  establish  further  the 
specific  needs  of  the  reported  patient; 
for  statistical  purposes;  and  when 
required  by  law  and  official  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORtES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he  ceases  to 
be  a  client/patient,  maintained  in  connectiot. 
with  the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment  function 
conducted,  regulated,  or  directly  or  indirectly 
assisted  by  any  department  or  agency  of  the 
United  States,  shall,  except  as  provided 
therein,  be  conndential  and  be  disclosed  only 
for  the  purposes  and  under  the  circumstances 
expressly  authorized  in  Title  42  U.S.C.  290dd- 
3  and  290ee-3.  These  statutes  take 
precedence  over  the  Privacy  Act  of  1974.  in 
regard  to  accessibility  of  such  records  except 
to  the  individual  to  whom  the  record  pertains. 
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The  "Blanket  Routine  Uses"  do  not 
apply  to  these  records. 

POLICIES  AND  PAA^mCES  FOfl  STOmNO. 

RETRIEVING,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 


stomaoe: 

Paper  records 
cards. 


RrnUEVABIUTV: 

By  individualjs  name. 


SAFEGUARDS: 

Records  are 
areas  accessibi 
personnel  who 
and  trained. 


in  file  folders:  index 


rpaintained  in  secured 

only  to  authorized 
)  ire  properly  screened 


RrrENTION  AND 

Destroyed  1 
the  calendar 
was  reported  to 
Medical  Regul 


J  ear  I 


disposal: 

following  the  end  of 
r  in  which  the  patient 
the  Armed  Services 
Office. 


ye  I 


a  ing  ( 


SYSTEM  MANAGEIf  S)  AND  ADDRESS: 

Office  of  the 
Headquarters, 
5109  Leesburg 
22041-3258. 


urgeon  General, 
department  of  the  Army. 
F  ike.  Falls  Church.  VA 


PRdCEDURE: 


S2 


NOTIFICATION 

Individuals  s 
information  ab< 
contained  in  th 
address  written 
the  Surgeon  Gejieral 
Department  of 
AOl.  5109  Lees  i 
VA  22041-3258 
Administrator ; 
facility  where 
Official  mailing 
as  an  appendix 
compilation  of 
notices. 

For  verificat 
individual  shoijd 
rank  or  status 
approximate 
treatment 
transferred 
telephone  numfcer 


dit 
facili  ty 


an  I 


I  leking  to  determine  if 
ut  themselves  is 
record  system  should 
inquiries  to  the  Office  of 

Headquarters, 
he  Army.  ATTN:  SGPS- 
urg  Pike,  Falls  Church, 
or  to  the  Patient 
t  the  medical  treatment 
rvice  was  provided, 
addresses  are  published 
to  the  Army's 
lystem  of  records 

ipn  purposes,  the 

provide  the  full  name. 
4nd  parent  service, 
e  of  transfer,  medical 

from  which 
current  address  and 


record  ACCESS  fROCEDURES: 

Individuals  sleeking  access  to  records 
about  themselv  es  contained  in  this 
record  system  ihould  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General.  Headi|uarters.  Department  of 
the  Army.  ATI  N:  SGPS-AOI.  5109 
Leesburg  Pike,  tails  Church.  VA  22041- 
3258  or  to  the  F  atient  Administrator  at 
the  medical  tre  atmcnt  facility  where 
service  was  pr  jvided.  Official  mailing 
addresses  are  )ublished  as  an  appendix 
to  the  Army's  i  ompilation  of  system  of 
records  notice! . 

For  verificat  on  purposes,  the 
individual  sho  ild  provide  the  full  name; 


rank  or  status  and  parent  service, 
approximate  date  of  transfer,  medical 
treatment  facility  from  which 
transferred,  and  current  address  and 
telephone  number. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505:  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  transferring  and  receiving 
medical  treatment  facilities,  medical 
regulating  offices,  evacuation  offices, 
and  other  U.S.  Government  offices, 
agencies  and  commands  relevant  to  the 
patient  transfer. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0040-5DASG 

System  name: 

Occupational  Health  Records  (50  FR 
22224.  May  29. 1985). 

Changes: 

Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397." 
***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with 
"Information  may  be  disclosed  to  the 
Department  of  Labor.  Department  of 
Health  and  Human  Services.  Office  of 
Safety  and  Health  Affairs.  Center  for 
Disease  Control,  and  the  National 
Institute  of  Occupational  Safety  and 
Health  for  use  in  disease  and  injury 
prevention  efforts." 
***** 

System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General.  Headquarters. 
Department  of  the  Army.  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258 '. 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Patient 
Administrator  at  the  appropriate 
medical  treatment  facility,  or  to  the 
Office  of  the  Surgeon  General. 
Headquarters.  Department  of  the  Army. 
5109  Leesburg  Pike.  Falls  Church.  VA 


22041-3258.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  system  of  records 
notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  current  address 
and  telephone  number,  details  which 
will  assist  in  locating  records,  and 
signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Patient  Administrator  at 
the  appropriate  medical  treatment 
facility,  or  to  the  Office  of  the  Surgeon 
General.  Headquarters.  Department  of 
the  Army.  5109  Leesburg  Pike.  Falls 
Church.  VA  22041-3258.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  system  of 
records  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  current  address 
and  telephone  number,  details  which 
will  assist  in  locating  records,  and 
signature." 


A0040-5DASG 

SVSTEM  name: 
Occupational  Health  Records. 

SYSTEM  location: 

Army  medical  treatment  facilities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

categories  of  individuals  covered  by  the 
system: 

Department  of  the  Army  employees: 
active  duty  military  personnel  and  their 
dependents  who  are  treated  on  an  out- 
patient basis  by  medical  treatment 
facilities  for  whom  specific  occupational 
health  examinations  have  been 
requested. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name.  Social  Security  Number,  date 
and  place  of  birth,  marital  status,  dates 
of  medical  surveillance  tests  and  their 
results;  documents  reflecting  the 
training,  experience  and  certification  to 
work  within  hazardous  environments: 
external  exposures  to  chemicals: 
radiation,  physical  stress,  non-human 
primates,  including  personnel 
monitoring  results,  work  area 
monitoring  readings,  and  similar  and 
related  documents:  personnel  protective 
equipment  and  medical  programs 
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required  to  limit  exposure  to 
environmental  safety  and  health 
hazards. 

AUTHOMITV  FOR  MAINTENANCE  OF  THE 
tVSTEM: 

29  CFR  chapter  XVII,  Occupational 
Safety  ;and  Health  Standards;  5  U.S.C. 
150;  Executive  Orders  11612, 11807  and 
9397. 

PUIIM)SE(S): 

To  determine  medical  fitness  and 
evaluate  health  of  Department  of  the 
Army  employees  and  activity  duty 
military'  personnel  and  their  dependents 
pursuant  to  appropriate  preventive 
medicine  programs;  to  ensure  that 
employees  are  qualified  to  perform 
duties  under  environmental  stress  and 
that  such  stress  is  limited  to  lowest  level 
practical. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Department  of  Labor,  Department  of 
Health  and  Human  Services,  Office  of 
Safety  and  Health  Affairs,  Center  for 
Disease  Control,  and  the  National 
Institute  of  Occupational  Safety  and 
Health  for  use  in  disease  and  injury 
prevention  efforts. 

POUCIES  AM)  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESStNO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records;  magnetic  tapes,  discs, 
and  printouts. 

RETRIEVABIUTV: 

By  individual's  name  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Access  to  all  records  is  restricted  to 
designated  individuals  whose  official 
duties  dictate  need  therefor.  Information 
in  automated  media  are  further 
protected  by  storage  in  locked  rooms. 
All  individuals  afforded  access  are 
given  periodic  orientations  concerning 
sensitivity  of  personal  information  and 
requirement  to  prevent  unauthorized 
disclosure. 

RETENTION  AND  DISPOSAL: 

Personnel  exposure  files/monitoring 
data  are  retained  5  years  after 
evaluation  and  recorded  on  permanent 
medical  records.  Records  relating  to 
individual's  health  are  incorporated  in 
the  individual's  medical  record. 

SYSTEMS  MANAOER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 


NOTIFtCAllON  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Patient 
Administrator  at  the  appropriate 
medical  treatment  facility,  or  to  the 
Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  system  of  records 
notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number,  current  address 
and  telephone  number,  details  which 
will  assist  in  locating  records,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Patient  Administrator  at 
the  appropriate  medical  treatment 
facility,  or  to  the  Office  of  the  Surgeon 
General.  Headquarters.  Department  of 
the  Army.  5109  Leesburg  Pike,  Falls 
Church.  VA  22041-3258.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  system  of 
records  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  current  address 
and  telephone  number,  details  which 
will  assist  in  locating  records,  and 
signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determination  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  frotn 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  Army  Medical  records  and 
reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0040-14DASG 

System  name: 

Radiation  Exposure  Records  (50  FR 
22166,  May  29, 1985). 

Changes: 


Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397". 

*        *        *        «        • 


System  managerfs/  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258." 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  ATTN:  SGPS- 
PSP-E,  5109  Leesburg  Pike,  Falls  Church, 
VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  dates  and 
locations  at  which  exposed  to  radiation 
or  radioactive  materials,  and  Signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General,  Headquarters.  Department  of 
the  Army,  ATTN:  SGPS-PSP-E.  5109 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  dates  and 
locations  at  which  exposed  to  radiation 
or  radioactive  materials,  and  signature." 


A0040-140ASQ 
SYSTEM  NAME: 

Radiation  Exposure  Records. 

SYSTEM  LOCATION: 

Army  installations,  activities, 
laboratories,  etc.,  which  use  or  store 
radiation  producing  devices  or 
radioactive  materials  or  equipment.  An 
automated  segment  exists  at  Lexington 
Blue  Grass  Depot,  KY  40141-5520. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  employed  by  the  Army, 
including  employees  of  contractors,  who 
are  occupationally  exposed  to  radiation 
or  radioactive  materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  reflecting  individual's 
training,  experience,  and  certification  to 
work  within  hazardous  environments 
which  require  the  handling  of  or 
exposure  to  radioactive  materials  or 
equipment.  Records  may  include  DD 
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AUTMOWITY  FOR  lij|lfiTE*ANC«  OF  THS 
SYSTEM: 

U.S.  Nuclear  F  egulatory  Commission 
Regulation  (10  C  HI  part  19).  Department 
of  Ubor  Regulal  ion  (29  CFR  part  1910), 
and  Executive  C  rder  9397. 

mRf>osc(s): 

To  ensure  ind  vidual  qualifications  to 
handle  radioactl  ve  materials  and/or  to 
work  under  mar  agement  identified 
stressful  conditi  }ns. 

To  monitor,  evaluate,  and  control  the 
risks  of  individu  al  exposure  to  ionizing 
radiation  or  rad  oactive  materials  by 
comparison  of  8  lort  and  long  term 
exposures. 

To  conduct  investigations  of 
occupational  heblth  hazards  and 
relevant  management  studies  and  to 
determine  safety  standards. 

ROUTINE  USES  OF  MCORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PVRPOSES  OF  SUCH  USES: 

Information  f:  om  this  system  of 
records  may  be  disclosed  to  Federal 
agencies,  acade  mic  institutions,  and 
nongovernmental  agencies  such  as  the 
National  Counc  il  on  Radiation 
Protection  and  Measurement,  and  the 
National  Resea  xh  Council  for  research, 
evaluation,  and  monitorship  of 
exposure. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVINO,  ACCtSSINO,  RETAINING,  AND 
DISPOSING  OF  REtOROS  IN  THE  SYSTEM: 


STORAGE: 

Papers  in  file 
magnetic  tapesy  d 


RETRIEV  ability: 

By  individua 


folders,  film  packets, 
iscs. 


s  name  and/or  Social 


Security  Numbjer, 


safeguards: 

Access  to  al 
designated  individuals 
need  for  them 


records  is  restricted  to 
.viduals  having  official 
n  the  performance  of 


assigned  duties.  In  addition,  access  to 
automated  records  is  controlled  by  Card 
Key  System,  which  requires  positive 
identification  and  authorization. 

retention  and  disposal: 

Personnel  dosimetry  and  bioassay 
records  are  permanent.  Investigative 
reports  of  harmful  chemical,  biological, 
and  radiological  exposures  are  retained 
for  30  years.  Processed  film  showing 
individual  exposure  is  retained  5  years 
after  evaluation  and  recorded  on 
permanent  records.  Medical  test  results 
are  transferred  to  military  members' 
medical  records  or,  in  the  case  of 
civilians,  to  their  civilian  personnel 
records  on  reassignments.  transfer,  or 
separation. 

system  manager(s)  and  address: 
Office  of  the  Surgeon  General. 
Headquarters.  Department  of  the  Army. 
5109  Leesburg  Pike.  Falls  Church.  VA 
22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Surgeon  General.  Headquarters. 
Department  of  the  Army,  ATTN:  SGPS- 
PSP-E,  5109  Leesburg  Pike.  Falls  Church, 
VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  dates  and 
locations  at  which  exposed  to  radiation 
or  radioactive  materials,  and  signature. 

record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General.  Headquarters.  Department  of 
the  Army,  ATTN:  SGPS-PSP-E.  5109 
Leesburg  Pike.  Falls  Church,  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  dates  and 
locations  at  which  exposed  to  radiation 
or  radioactive  materials,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  dosimetry  film. 
Army  and/or  Department  of  Defense 
records  and  reports. 


EXEMPTIONS  CLAIMED  FOR  THE  system: 

None. 
A0040-31aDASG 

System  name: 

Pathology  Consultation  Record  Files 
(50  FR  22219,  May  29, 1985). 

Changes: 

Categories  of  individuals  covered  by  the 
system: 

Add  at  the  end  "Individuals  involved 
in  aircraft  crashes,  other  similar 
mishaps,  or  death  investigations 
undertaken  by  the  Office  of  the  Armed 
Forces  Medical  Examiner." 

Categories  of  records  in  the  system: 

Insert  the  words  "wet  tissue"  after  the 
words  "tissue  blocks". 

Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
939r'. 

Purpose(s): 

Add  at  the  end  "and  to  provide 
information  to  investigative,  legal,  and 
law  enforcement  personnel" 

Storage: 

Insert  the  words  "tissue  in  formalin 
solution"  after  "appropriate  storage 
containers". 
•        ♦        •        *        • 

System  manager(s)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258". 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Chief. 
Records  Repository  and  Information 
Release  Division.  Walter  Reed  Army 
Medical  Center.  Washington.  DC  20306- 
6000. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number  or  service 
number  of  military  sponsor  and  branch 
of  military  service,  if  applicable,  or 
accession  number  assigned  by  the  Army 
Forces  Institute  of  Pathology,  if  known. 

For  requests  made  in  person, 
identification  such  as  military 
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identiflcatton  card  or  valid  driver's 
license  is  required. 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Chief,  Records 
Repository  and  Information  Release 
Division.  Walter  Reed  Army  Medical 
Center.  Washington,  DC  20308-6000. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number  or  service 
number  of  military  sponsor  and  branch 
of  military  service,  if  applicable,  or 
accession  number  assigned  by  the  Army 
Forces  Institute  of  Pathology,  if  known. 

For  requests  made  in  person, 
identification  such  as  military 
identification  card  or  valid  driver's 
license  is  required." 


A0040-31aDASQ 
SYSTEM  name: 

Pathology  Consultation  Record  Files. 

SYSTEM  location: 

Armed  Forces  Institute  of  Pathology. 
Walter  Reed  Army  Medical  Center, 
Washington,  DC  20306-6000. 

categories  of  individuals  covered  by  the 
system: 

Individuals  treated  in  military  or 
civilian  medical  facilities  whose  cases 
were  reviewed  on  a  consultative  basis 
by  members  of  the  staff  of  the  Armed 
Forces  Institute  of  Pathology. 
Individuals  involved  in  aircraft  crashes, 
other  similar  mishaps,  or  death 
investigations  undertaken  by  the  Office 
of  the  Armed  Forces  Medical 
Examiner." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents,  tissue  blocks,  wet  tissue 
microscopic  slides.  X-rays  and 
photographs  reflecting  outpatient  or 
inpatient  treatment  or  observation  of  all 
individuals  on  whose  cases  consultation 
has  been  requested. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301  and  Executive  Order  9397. 

MRPOSE(S): 

To  ensure  complete  medical  data  are 
available  to  pathologist  providing 
consultative  diagnosis  to  requesting 
physician  in  order  to  improve  quality  of 
care  provided  to  individuals;  to  provide 
a  data  base  for  education  of  medical 
personnel;  to  provide  a  data  base  for 
medical  research  and  statistical 
purposes  when  required  by  lavY  or  for 


official  purposes;  and  to  provide 
information  to  investigative,  legal,  and 
law  enforcement  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THC  HMWOSCS  OF  SUCH  USES: 

Individual  records  may  be  released  to 
referring  physician,  to  physicians 
treating  the  individual,  to  qualified 
medical  researchers  and  students,  and 
to  other  Federal  agencies  and  law 
enforcement  personnel  when  requested 
for  oHlcial  purposes  involving  criminal 
prosecution,  civil  court  action  or 
regulatory  orders. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

folwies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  thc  system: 

storage: 

Paper  records,  x-rays,  photographs  in 
paper  file  folders,  microfiche,  magnetic 
tape,  printout;  tissue  blocks  in 
appropriate  storage  containers;  tissue  in 
formalin  solution  and  microscopic  slides 
in  cardboard  file  folders. 

RETRIEVABILrrV: 

By  last  name  or  terminal  digit  number 
(Social  Security  Number)  or  accession 
number  assigned  when  case  is  received 
for  consultation. 

safeguards: 

Access  to  the  Armed  Forces  Institute 
of  Pathology  is  controlled.  Records  are 
maintained  in  areas  accessible  only  to 
authorized  personnel  who  are  properly 
screened  and  trained. 

RETENTION  AND  DISPOSAL: 

Retained  as  long  as  case  material  has 
valge  for  medical  research  or  education. 
Individual  cases  are  reviewed 
periodically  and  materials  no  longer  of 
value  to  the  Institute  are  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General. 
Headquarters.  Department  of  the  Army. 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Chief. 
Records  Repository  and  Information 
Release  Division.  Walter  Reed  Army 
Medical  Center,  Washington,  DC  20306- 
6000. 

For  verification  purposes,  the 
individual  should  provide  the  full  rrame. 
Social  Security  Number  oi*  service 


number  of  military  sponsor  and  branch 
of  military  service,  if  applicable,  or 
accession  number  assigned  by  the  Army 
Forces  institute  of  Pathology,  if  known. 

For  requests  made  in  person, 
identification  such  as  military 
identification  card  or  valid  driver's 
license  is  required. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Chief,  Records 
Repository  and  Information  Release 
Division,  Walter  Reed  Army  Medical 
Center.  Washington.  DC  20306-6000. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number  or  service 
number  of  military  sponsor  and  branch 
of  military  service,  if  applicable,  or 
accession  number  assigned  by  the  Army 
Forces  Institute  of  Pathology,  if  known. 

For  requests  made  in  person, 
identification  such  as  military 
identification  card  or  valid  driver's 
license  is  required. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Interview,  diagnostic  test,  other 
available  administrative  or  medical 
records  obtained  from  civilian  or 
military  sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

A0040-31bDASG 

System  name: 

Research  and  Experimental  Case  Files 
(50  FR  22219,  May  29. 1985). 

Changes: 


System  location: 

Delete  "DASG-PSA"  in  the  third 
paragraph,  lines  six  and  seven,  and 
replace  with  "SGPS-PSA".  Delete 
"Washington,  DC  20310"  in  the  third 
paragraph  and  replace  with  "5109 
Leesburg  Pike,  Falls  Church.  VA  22041- 
3258". 


48180 


Authority  for  ma 
system: 

Add  at  the  enr^ 
9397". 


ntenance  of  the 
Executive  Order 


ase-^s) 


rd 


System  mana^ 

Delete  entry  a 
of  the  Surgeon  General 
Department  of 
Pike.  Falls  Chui 


th; 

IC  1, 
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and  address: 
replace  with  "Office 


,  Headquarters, 
Army,  5109  Leesburg 
VA  22041-3258". 


Notification  proc  ?dures: 

Delete  entry  ai  d  replace  with 
"Individuals  seel  ing  to  determine  if 
information  aboit  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S  Army  Medical 
Research  Institutje  of  Chemical  Defense, 
Aberdeen  Provir^  Ground.  MD  21010- 
5425. 

Individuals  shf  luld  provide  the  full 
name.  Social  Sec  urity  Number,  ciurent 
address  and  tele  >hone  number  of  the 
requester. 

For  personal  v  sits,  the  individual 
should  be  able  tc  provide  acceptable 
identification  su(  h  as  vahd  driver's 
license,  employe  •  or  other  individually 
identifying  numb  er.  building  pass,  etc." 

Record  access  pi  vcedures: 
and 


see  Ling 


Delete  entry 
"Individuals 
about  themselve  i 
record  system  should 
inquiries  to  the 
Medical  Researc  i 
Defense,  Aberdqen 
21010-5425. 

Individuals  sh  }uld 
name.  Social  Se«  urity 
address  and  teieph 
requester. 

For  personal 
should  be  able 
identiHcation 
license,  employ 
identifying  nu 


replace  with 
access  to  records 
contained  in  this 
address  written 
(Jommander,  U.S.  Army 
Institute  of  Chemical 
Proving  Ground.  MD 


A0040-31bDASU 

SYSTEM  NAME: 

Research  and 
Files. 


SYSTEM  LOCATION 

U.S.  Army  Mt  dical 
of  Chemical  Defense 
Ground.  MD 


provide  the  full 
Number,  current 
one  number  of  the 


vjisits,  the  individual 
provide  acceptable 
as  valid  driver's 
or  other  individually 
building  pass,  etc." 


ti 

su:h 

( r 

ami  ler 


Experimental  Case 


21(  10-5425. 


Research  Institute 
Aberdeen  Proving 
Individual 
research/test/dedical  documents  (paper 
records]  are  cor  tained  in  individual's 
health  record  w  lich,  for  reserve  and 
retired  military  nembers,  is  at  the  U.S. 
Army  Reserve  ( lomponents  Personnel 
and  Administra  ion  Center,  St.  Louis. 
MO;  for  other  si  parated  mihtary 


members,  is  at  the  National  Personnel 
Records  Center.  St.  Louis,  MO  63132- 
5200;  for  military  members  on  active 
duty,  is  at  the  servicing  medical  facility/ 
center,  for  civilians  (both  Federal 
employees  and  prisoners)  is  in  a  special 
file  at  the  National  Personnel  Records 
Center.  As  paper  records  are  converted 
to  microfiche,  the  original  (silver  halide) 
and  1  copy  of  the  microfiche  will  be 
located  at  the  Washington  National 
Records  Center.  1  copy  will  be  located 
at  the  Office  of  the  Surgeon  General. 
ATTN:  SGPS-PSA,  Headquarters, 
Department  of  the  Army.  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258;  1 
copy  will  reside  with  the  Army 
contractor — the  National  Academy  of 
Sciences;  and  1  copy  retained  at  the  U.S, 
Army  Medical  Research  Institute  of 
Chemical  Defense.  Historical  16mm  film 
and  audio  visual  tapes  are  at  Norton  Air 
Force  Base.  CA  92409-5000. 

CATEGORIES  OF  IN04VI0UALS  COVERED  BY  THE 

system: 

Volunteers  (military  members.  Federal 
civilian  employees,  state  prisoners)  who 
participated  in  Army  tests  of  potential 
chemical  agents  and/or  antidotes  from 
the  early  1950'8  until  the  program  ended 
in  1975. 

CATEOORtES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  pre-test  physical 
examination  records  and  test  records  of 
performance  and  biomedical  parameters 
measured  during  and  after  test 
exposure. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3013e  and  4503  and 
Executive  Order  9397. 

PURPOSE(S): 

To  follow  up  on  individuals  who 
voluntarily  participated  in  Army 
chemical/biological  agent  research 
projects  for  the  purpose  of  assessing 
risks/hazards  to  them,  and  for 
retrospective  medical/scientific 
evaluation  and  future  scientific  and 
legal  significance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Department  of  Veteran  Affairs  in 
connection  with  benefits 
determinations. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  individual's  medical 
file  folders;  microfiche,  computer 


magnetic  tapes  and  paper  printouts, 
video  tapes  and  16mm  film. 

retrievabiuty: 

Paper  records  in  individual's  health 
record  are  retrieved  by  surname  and/or 
service  number/Social  Security  Number. 
Microfiche  are  retrieved  by  individual's 
surname.  Film/video  tape  is  accessed  by 
case  number  and/or  volunteer's  number. 
Automated  records  are  accessed  by 
number  assigned  to  volunteer  or  by  case 
number. 

safeguards: 

Paper  records  and  microfiche  are  kept 
in  locked  rooms/compartments  with 
access  limited  to  authorized  personnel. 
Access  to  computerized  data  is  by  use 
of  a  valid  site  ID  number  assigned  to  the 
individual  terminal  and  by  a  valid  user 
ID  and  password  code  assigned  to 
authorized  user,  changed  periodically  to 
avoid  compromise.  Data  entry  is  on-line 
using  a  dial-up  terminal.  Computer  files 
are  controlled  by  keys  known  only  to 
U.S.  Army  Medical  Research  Institute  of 
Chemical  Defense  personnel  assigned  to 
work  on  the  data  base.  Data  base  output 
is  available  only  to  designated  computer 
operators  at  the  Institute.  Computer 
facility  has  double  barrier  physical 
protection.  The  remote  terminal  is  in  a 
room  which  is  locked  when  vacated  and 
the  building  is  secured  when 
unoccupied.  The  contractor  (National 
Academy  of  Sciences)  employs  equal 
safeguards  which  mpet  Army  standards 
for  Privacy  Act  data. 

RETENTION  AND  DtSROSAU 

Records  stored  in  the  computer  and 
on  microfiche  are  retained  indefinitely. 
Paper  medical  records  in  an  individual's 
health  records  are  retained  permanently. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General, 
Headquarters.  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

NOTIFICATKMI  procedure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
cojitained  in  this  record  system,  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Medical 
Research  Institute  of  Chemical  Defense. 
Aberdeen  Proving  Ground.  MD  21010- 
5425. 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number  of  the 
requester. 

For  personal  visits,  the  individual 
should  be  able  to  provide  acceptable 
identification  such  as  valid  driver's 
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license,  employer  or  other  individually 
identifying  number,  building  pass. 

RECOnO  ACCESS  mOCCDUIIES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Medical  Research  Institute  of  Chemical 
Defense,  Aberdeen  Proving  Ground,  MD 
21010-5425. 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number  of  the 
requester. 

For  personal  visits,  the  individual 
should  be  able  to  provide  acceptable 
identification  such  as  valid  driver's 
license,  employer  or  other  individually 
identifying  number,  building  pass. 

CONTESTINa  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  through  test/ 
questionnaire  forms  completed  at  test 
location;  from  medical  authorities/ 
sources  by  evaluation  of  data  collected 
previous  to,  during,  and  following  tests 
while  individual  was  participating  in 
this  research  program. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0040-66aDASG 

System  name: 

Medical  Staff  Credentials  File  (SO  FR 
22218,  May  29, 1985). 

Changes. 


A  uthority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397". 

System  managerfsj  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  If 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  medical  treatment 
where  practitioner  provided  clinical 
service.  OfTicial  mailing  addresses  are 


published  as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
•  "Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
medical  treatment  where  practitioner 
provided  clinical  service.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number,  and  signature." 

A0040-e6aDASG 
SYSTEM  name: 

Medical  Staff  Credentials  File. 

SYSTEM  location: 

Medical  treatment  facilities  at  Army 
commands,  installations  and  activities. 
Offlcial  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INOnnOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  performing  clinical 
practice  in  medical  treatment  facilities. 

CATEOOMES  OP  RECORDS  IN  THE  SVSTBH: 

Documents  reflecting  delineation  of 
clinical  privileges  and  clinical 
performance. 

AUTHORITY  FOR  MAINTENANCE  OP  THE 
SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  1071  and 
Executive  Order  9397. 

PURPOSE(S): 

To  determine  and  assess  capability  of 
practitioner's  clinical  practice. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  specific  instances,  clinical 
privileged  information  from  this  system 
of  records  may  be  provided  to  civilian 
and  military  medical  facilities, 
Federation  of  State  Medical  Boards  of 
the  United  States,  State  Licensure 
Authorities  and  other  appropriate 
professional  regulating  bodies  for  use  in 
assuring  high  quality  health  care. 

POLKIES  ANO  PRACnCCS  FOR  STORINO. 
RETRIEVMia,  ACCESSWO,  RETAHMNO,  ANO 
DISPOSING  OF  RECOROS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders. 


RETRtEVASIUTV: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  the  medical  treatment 
facility  commander  and  credentials 
committee  members. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  in  medical 
treatment  facility  of  individual's  last 
assignment.  Records  of  military 
members  are  transferred  to  individual's 
Military  Personnel  Records  Jacket  upon 
separation  or  retirement.  Records  on 
civilian  personnel  are  destroyed  5  years 
after  employment  terminates. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Office  of  the  Surgeon  General. 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if    • 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  medical  treatment    - 
where  practitioner  provided  clinical 
service.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
medical  treatment  where  practitioner 
provided  clinical  service.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  and  signature.  " 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATVOORIES: 

Interviewer,  individual's  application, 
medical  audit  results,  other 
administrative  or  investigative  records 
obtained  from  civilian  or  military 
sources. 
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EXEMPTIONS  CLAII«0  FOR  THE  SYSTEM: 

None. 
A0040-66bDAS( 

System  name: 

Health  Care  ajjd  Medical  Treatment 
Record  System  (pO  FR  22220.  May  29. 
1985). 

Changea: 


Authority  for 
system: 

Add  at  the  em 
9397." 


maintenance  of  the 

'and  Executive  Order 


agei  [sj 


System  mana, 

Delete  entry 
of  the  Surgeon 
Department  of 
Pike.  Falls  Churih 


and  address: 

replace  with  "Office 
Cjeneral.  Headquarters. 
Army,  5109  Leesburg 
.  VA  22041-3258". 


aidi 


tie 


Notification  pro  :edure: 

Delete  entry  a  nd  replace  with 
"Military  and  ci  ,ilian  individuals 
seeking  to  deter  nine  if  information 
about  themselv(  s  is  contained  in  this 
record  system  s  lould  address  written 
inquiries  to  the  medical  facility  where 
treatment  was  nrovided.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  noticesl  Red  Cross  employees 
may  write  to  thq  Medical  Officer, 
American  Natia  nal  Red  Cross.  1730  E 
Street.  N\N..  Wi  shington,  DC  20006. 

For  verificati<  n  purposes,  the 
individual  shou  d  provide  the  full  name. 
Social  Security  'Cumber,  and  current 
address  and  teli  iphone  number.  Inquiry 
should  include  i  lame  of  the  hospital, 
year  of  treatmei  it  and  any  details  which 
will  assist  in  Io(  ating  the  records." 

Record  access }  <rocedures: 

Delete  entry  i  nd  replace  with 
"Military  and  cvilian  individuals 
seeking  access  o  records  about 
themselves  con  ained  in  this  record 
system  should  iiddress  written  inquiries 
to  the  medical  fecility  where  treatment 
was  provided.  Official  mailing 
addresses  are  f  ublished  as  an  appendix 
to  the  Army's  c  jmpilation  of  record 
systems  notices .  Red  Cross  employees 
may  write  to  thj  Medical  Officer. 
American  Natidnal  Red  Cross,  1730  E 
Street,  NW..  W  jshington.  DC  20006. 

For  verificati  jn  purposes,  the 
individual  shot  Id  provide  the  full  name. 
Social  Security  Number,  and  current 
address  and  te  ephone  number.  Inquiry 
should  include  name  of  the  hospital, 
year  of  treatme  nt  and  any  details  which 
will  assist  in  lo  eating  the  records." 


A0040-66bOASG 

SYSTEM  NAME: 

Health  Care  and  Medical  Treatment 
Record  System. 

SYSTEM  LOCATKMi: 

Army  Medical  Department  facilities 
and  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  of  the  Armed 
Forces  (both  active  and  inactive): 
dependents:  civilian  employees  of  the 
Department  of  Defense:  members  of  the 
U.S.  Coast  Guard,  Public  Health  Service, 
and  Coast  and  Geodetic  Survey:  cadets 
and  midshipmen  of  the  military 
academies;  employees  of  the  American 
National  Red  Cross;  and  other 
categories  of  individuals  who  receive 
medical  treatment  at  Army  Medical 
Department  facilities/activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name.  Social  Security  Number, 
medical  records  (of  a  permanent  nature) 
used  to  document  health;  psychological 
and  mental  hygiene  consultation  and 
evaluation;  medical/dental  care  and 
treatment  for  any  health  or  medical 
condition  provided  an  eligible  individual 
on  an  inpatient  and/or  outpatient  status 
to  include  but  not  limited  to:  Health: 
clinical  (inpatient);  outpatient;  dental; 
consultation:  and  procurement  and 
separation  x-ray  record  files.  Subsidiary 
medical  records  (of  a  temporary  nature) 
are  also  maintained  to  support  records 
relating  to  treatment/observation  of 
individuals.  Such  records  include  but 
are  not  limited  to:  Social  work  case  files, 
inquiries/complaints  about  medical 
treatment  or  services  rendered  by  the 
medical  treatment  facility,  and  patient 
treatment  x-ray  and  index  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301: 10  U.S.C.  1071-1085;  50 
U.S.C.  Supplement  IV,  appendix  454,  as 
amended  and  Executive  Order  9397. 

PURP08E(S): 

To  provide  health  care  and  medical 
treatment  of  individuals;  to  establish 
tuberculosis/tumor/cancer  registries;  for 
research  studies:  compilation  of 
statistical  data  and  management 
reports:  to  implement  preventive 
medicine,  dentistry,  and  communicable 
disease  control  programs;  to  adjudicate 
claims  and  determining  benefits;  to 
evaluate  care  rendered;  determine 
professional  certification  and  hospital 


accreditation:  and  determine  suitability 
of  persons  for  service  or  assignment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Department  of  Veterans  Affairs  to 
adjudicate  veterans'  claims  and  provide 
medical  care  to  Army  members. 

National  Research  Council,  National 
Academy  of  Sciences,  National  Institute 
of  Health,  and  similar  institutions  for 
authorized  health  research  in  the 
interest  of  the  Federal  Government  and 
the  public.  When  not  essential  for 
longitudinal  studies,  patient 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 
Facilities/activities  releasing  such 
records  shall  maintain  a  list  of  all  such 
research  organizations  and  an 
accounting  disclosure  of  records 
released  thereto. 

Local  and  state  government  and 
agencies  for  compliance  with  local  laws 
and  regulations  governing  control  of 
communicable  diseases,  preventive 
medicine  and  safety,  child  abuse,  and 
other  public  health  and  welfare 
programs. 

Note:  Records  of  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  title  42  U.S.C.  290dd- 
3  and  290ee-3.  These  statutes  take 
precedence  over  the  Privacy  Act  of  1974  in 
regard  to  accessibility  of  such  records  except 
to  the  individual  to  whom  the  record  pertains. 

The  "Blanket  Routine  Uses"  do  not 
apply  to  these  records. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders:  visible 
card  files:  microfiche:  cassettes; 
punched  cards:  magnetic  tapes/discs; 
computer  printouts;  x-ray  film 
preservers. 

RETRIEVABILITV: 

By  patient  or  sponsor's  surname  or 
Social  Security  Number. 

safeguards: 

Records  are  maintained  in  buildings 
which  employ  security  guards  and  are 
8'  ressed  only  by  authorized  personnel 
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having  an  official  need-to-know. 
Automated  segments  are  protected  by 
controlled  system  passwords  governing 
access  to  data. 

RETENTION  AND  DISPOSAL: 

Mililary  health/dental  and 
procurement/separation  x-ray  records 
are  permanent.  Clinical  (inpatient), 
outpatient,  dental  and  consultation 
record  files  for  years;  records  pertaining 
to  U.S.  Military  Academy  cadets  are 
withdrawn  and  retired  to  the  Surgeon, 
U.S.  Military  Academy,  West  Point,  NY 
10996-1797.  Records  on  civilians  and 
foreign  nationals  are  destroyed  after  25 
years.  Records  on  American  Red  Cross 
personnel  are  withdrawn  and  forwarded 
to  the  American  National  Red  Cross. 

All  medical  records  (except  the 
Military  Health/Dental  records  which 
are  active  while  individual  is  on  active 
duty,  then  retired  with  individual's 
Mihtary  Personnel  Records  Jacket  and 
the  procurement/separation  x-ray 
records  which  are  forwarded  to  the 
National  Personnel  Records  Center  on 
an  accumulation  basis)  are  retained  in 
an  active  file  while  treatment  is 
provided  and  subsequently  held  for  a 
period  of  1  to  5  years  following 
treatment  before  being  retired  to  the 
National  Persoimel  Records  Center. 

Subsidiary  medical  records,  of  a 
temporary  nature,  are  normally  not 
retained  long  beyond  termination  of 
treatment;  however,  supporting  ■ 
documents  determined  to  have 
significant  documentation  value  to 
patient  care  and  treatment  are 
incorporated  into  the  appropriate 
permanent  record  file. 

8V8TEM  MANA0eN(8)  AND  ADDRESS: 

Office  of  the  Surgeon  General, 
Headquarters.  Department  of  the  Army. 
5109  Leesburg  Pike.  Falls  Church.  VA 
22041-3258. 

NOTIFICATION  PNOCEDURE: 

Military  and  civilian  individuals 
seeking  to  determine  if  information 
about  themselves  is  contained  in  this 
record  system  should  address  written 
inquiries  to  the  medical  facility  where 
treatment  was  provided.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices.  Red  Cross  employees 
may  write  to  the  Medical  Officer, 
American  National  Red  Cross.  1730  E 
Street.  NW..  Washington.  DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number,  and  current 
address  and  telephone  number.  Inquiry 
should  include  name  of  the  hospital, 
year  of  treatment  and  any  details  which 
will  assist  in  locating  the  records. 


RECORD  ACCESS  PROCEDURES: 

Military  and  civilian  individuals 
seeking  access  to  records  about 
themselves  contained  in  this  record 
system  should  address  written  inquiries 
to  the  medical  facility  where  treatment 
was  provided.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record, 
systems  notices.  Red  Cross  employees 
may  write  to  the  Medical  Officer. 
American  National  Red  Cross,  1730  E 
Street.  NW..  Washington,  DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number,  and  current 
address  and  telephone  number.  Inquiry 
should  include  name  of  the  hospital, 
year  of  treatment  and  any  details  which 
will  assist  in  locating  the  records. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Personal  interviews  and  history 
statements  from  the  individuals; 
abstracts  or  copies  of  pertinent  medical 
records;  examination  records  of 
intelligence,  personality,  achievement, 
and  aptitude;  reports  from  attending  and 
previous  physicians  and  other  medical 
personnel  regarding  results  of  physical, 
dental,  and  mental  examinations, 
treatment,  evaluation,  consultation, 
laboratory,  x-ray  and  special  studies 
and  research  conducted  to  provide 
health  care  and  medical  treatment;  and 
similar  or  related  documents. 

EXEMPTIONS  CtAIMEO  FOR  THE  SYSTEM: 

None. 
A0O4O-40ODASG 

System  name: 

Entrance  Medical  Examination  Files 
(50  FR  22215,  May  29, 1985). 

Changes: 


A  uthority  for  maintenance,  of  the 
system:  - 

Add  at  the  end  "and  Executive  Order 
9397." 

•        •        *        *        • 

System  managerfs)  and. address: 

Delete  entry  and  replace  with  "Onice 
of  the  Surgeon  General.  Headquarters. 
Department  of  the  Army,  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258". 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  medical  examining 
facility  where  physical  examination  was 
given.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  home  address, 
approximate  date  of  the  examination, 
and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
medical  examining  facility  where 
physical  examination  was  given. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  home  address, 
approximate  date  of  the  examination, 
and  signature." 

A004O-400OASQ 

SYSTEM  name: 

Entrance  Medical  Examination  Files. 

SYSTEM  location: 

Army  medical  examining  facilities; 
Military  Enlistment  Processing  Stations 
(for  enlistees);  Department  of  Defense 
Medical  Review  Board,  U.S.  Academy, 
CO  80840  (except  for  reservists).  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  enroll  in  the  Reserve 
Officers  Training  Corps  program,  enlist 
or  are  appointed  in  the  U.S.  Army  or 
U.S.  Army  Reserves,  or  are  appointed  as 
a  cadet  to  the  U.S.  Military  Academy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Entrance  medical  examination  and 
resulting  documentation  such  as  SF  88, 
Report  of  Medical  Examination,  and  SF 
93,  Report  of  Medical  History,  together 
with  relevant  and  supporting 
documents. 

AUTNORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301  and  Executive  Order  9397. 
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PURPOSE(S): 

To  determine  n  edical  acceptance  of 
applicant  for  mili  ary  service  and 
thereafter  to  prop  erly  assign  and  use 
individual.  Mana  lement  data  are 
derived  and  used  by  Health  Services 
Command  to  eva  uate  efTectiveness  of 
procurement  mecical  standards. 


ROUTINE  uses  OF  RfCORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOING  CATEGORIES  Of 
USERS  ANO  THE  PU(»>OSES  OF  SUCH  USES: 

None. 

POUCIES  ANO  PRACtlCU  FOR  STORINO, 
RETRIEVING.  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECOf  OS  IN  THE  SVSTEM: 


n 


STORAGE: 

Paper  records 
management  dati 
processing  or  ma; 


file  folders;  selected 
are  stored  on  word 
inetic  discs  and  tapes. 


RETWCVABttJTV: 

By  individual's  surname. 

SAFEGUARDS 

Records  are  mi  intained  in  buildings 
using  security  guards,  accessible  only  to 
authorized  persoi  inel  having  official 
need  for  the  infoi  nation  who  are 
properiy  screenei  and  trained. 

RETENTION  AND  0ISM>SAL: 


Original  SF  88 
permanent 
Health  Record;  1 
and  supporting 
retained  by  the 
Enlistment 
Facility  for  1 
to  the  Departmei^t 
Review  Board 
years.  Records  o 
for  military  servipe 
statistical  analy: 
than  2  years,  a 
destroyed. 


yea  •; 


jfter 


md  93  become 
docur  lents  in  individual's 
copy  of  these  forms 
documentation  is 
or  Military 
Processing  Station  examining 
1  copy  is  forwarded 
of  Defense  Medical 
w|ere  it  is  retained  for  5 
individuals  rejected 
are  retained  for 
but  for  no  longer 
which  they  are 


ses. 


SYSTEM  MANAGER<f )  ANO  ADDRESS: 

Office  of  the  Stirgeon  General.  5109 
Leesburg  Pike.  F^lls  Church.  VA  22041- 
3258. 

NOTIFICATION  PfMKJEOURC: 

Individuals  seaking  to  determine  if 
information  about  themselves  is 
contained  in  this]  record  system  should 
address  written  piquiries  to  the 

medical  examining 
i^sical  examination  was 
liling  addresses  are 
Appendix  to  the  Army's 
cord  systems  notices. 
For  verificatioti  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  f  umber,  home  address, 
approximate  date  of  the  examination, 
and  signature. 


commander  of  th 
facility  where  ph 
given.  Official  mk 
published  as  an  • 
compilation  of  i 


RECORD  ACCESS  PROCCOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
medical  examining  facility  where 
physical  examination  was  given. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number,  home  address, 
approximate  date  of  the  examination, 
and  signature. 

CONTESTMQ  RECORD  MIOCEOURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  from  the 
physician  and  other  medical  personnel 

EXEMmONS  CLAIMEO  F0«  THE  SYSTEM: 

None. 
A004(M07DASG 

System  name: 

Army  Community  Health  Nursing 
Records— Family  Records  (50  FR  22224. 
May  29. 1985). 

Changes: 


Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "Executive  Order 
9397." 


System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General.  Headquarters. 
Department  of  the  Armyi  5109  Leesburg 
Pike.  Falls  Church.  VA 22041-3258". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Patient 
Administrator  of  the  Army  medical 
treatment  facility  which  provided  the 
health  nursing  care.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

For  verification  purposes,  the 
individual  should  furnish  the  full  name. 
Social  Security  Number,  name  and 
Social  Security  Number  of  sponsor,  if 
applicable,  relationship  to  military 


member,  current  address  and  telephone 
number,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Patient  Administrator  of 
the  Army  medical  treatment  facility 
which  provided  the  health  nursing  care. 
Official  mailing  addresses  are  published 
as.ian  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  furnish  the  full  name. 
Social  Security  Number,  name  and 
Social  Security  Number  of  sponsor,  if 
applicable,  relationship  to  military 
member,  current  address  and  telephone 
number,  and  signature." 


A0040-407DASQ 

SYSTEM  NAME: 

Army  Community  Health  Nursing 
Records — Family  Records 

SYSTEM  LOCATION: 

Army  Medical  Centers  and  hospitals. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

categories  of  moiviouals  covered  by  the 
system: 

Individuals  eligible  for  Army  military 
medical  care. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Family  Record  Form  (DA  Form  3762) 
Case  Referral  Form  (DA  Form  3763): 
Medical  diagnosis,  observations, 
socioeconomic  plans  and  goals  for 
nursing  care,  summarization  of 
consultations,  and  similar  relevant 
documents  and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301: 10  U.S.C.  3013  and 
Executive  Order  9397. 

PURPOSE(S): 

To  identify  family  members  who 
receive  Army  community  health  nursing 
care. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUNMNO  CATEGORIES  OF 
USERS  ANO  THE  PURWSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  systems  notices 
apply  to  this  system. 
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POUQES  ANO  HMCnCES  FOR  STOmNO, 

Rmnevnto,  acccssino,  rctamnno,  and 

OMPOSMM  OF  RSCOROS  IN  TMC  SYSTEM: 
STOfUOC 

Paper  records  in  file  folders  retained 
in  the  Army  Community  Health  Nursing 
Office;  copy  of  DA  Forms  3762  and  3763 
is  nied  in  individual's  outpatient 
medical  record. 

nrrmevABiuTv: 

By  surname  of  eligible  military 
member  or  sponsor. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  official  need  therefor.  Facilities 
are  locked  during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  3  years  after 
case  is  closed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike.  Falls  Church.  VA 
22041-3258. 

NOTIFICATION  procedure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Patient 
Administrator  of  the  Army  medical 
treatment  facility  which  provided  the 
health  nursing  care.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

For  verification  purposes,  the 
individual  should  furnish  the  full  name. 
Social  Security  Number,  name  and 
Social  Security  Number  of  sponsor,  if 
applicable,  relationship  to  military 
member,  current  address  and  telephone 
number,  and  signature. 

record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Patient  Administrator  of 
the  Army  medical  treatment  facility 
which  provided  the  health  nursing  care. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verirication  purposes,  the 
individual  should  furnish  the  full  name. 
Social  Security  Number,  name  and 
Social  Security  Number  of  sponsor,  if 
apphcable,  relationship  to  military 
member,  current  address  and  telephone 
number,  and  signature. 

CONTESTINO  record  procedures: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 


appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager.  * 

RECORD  SOURCt  CATEGORIES: 

From  the  individual,  family  members, 
other  persons  having  information 
relevant  to  health  of  family  members; 
educational  institutions;  civilian  health, 
welfare,  and  recreational  agencies; 
civilian  law  enforcement  agencies. 

EXEMPTIONS  CtAIMED  FOR  THt  SYSTEM: 

None. 
A0040-905DASG 

System  name: 

Privately  Owned  Animal  Record  Files 
(50  FR  22225,  May  29, 1985). 


Changes: 


System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258". 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
veterinary  facility  at  the  installation 
where  the  animal  was  treated  or 
euthanized.  Official  mailing  addresses 
are  published  in  the  Army's  compilation 
of  record  systems  notices. 

Animal  owner  should  provide  the  full 
name,  home  address  and  telephone 
number  and  the  animal's  rabies 
vaccination  number." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  veterinary  facility  at  the 
installation  where  the  animal  was 
treated  or  euthanized.  Official  mailing 
addresses  are  published  in  the  Army's 
compilation  of  record  systems  notices. 

Animal  owner  should  provide  the  full 
name,  home  address  and  telephone 
number  and  the  animal's  rabies 
vaccination  number. 

Personal  visits  may  be  m^de  to  the 
veterinary  facility  where  animal  was 
treated.  Owner  must  provide  personal 
identification  such  as  a  valid  military 
identification  card  or  driver's  license." 


A0040-90SOASQ 

SYSTEM  NAMK 

Privately  Owned  Animal  Record  Files. 

SYSTEM  LOCATION: 

Veterinary  service  at  medical 
facilities  on  Army  installations  and 
activities. 

CATEGORIES  OF  MNMVIOUALS  COVERED  BY  TNt 
SYSTEM: 

Persons  whose  privately  owned 
animals  receive  veterinary  care. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  home  address  and  telephone 
number  of  animal's  owner  record  of 
treatment  of  animal;  and  related 
information. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  133. 1071  through  1087,  5031 
and  8012. 

PURPOSE(S): 

To  record  registration,  vaccination, 
and/or  treatment  of  animals;  to  compile 
statistical  data;  and  to  identify  animals 
registered  with  the  Veterinary  Animal 
Disease  Preventive  and  Control  Facility 
in  connection  with  the  Veterinary 
Preventive  Medicine  and  Zoonotic 
Disease  Control  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

poucies  and  practices  for  storing, 
retrievmo,  accessing,  retahmno,  and 
disposing  of  records  in  the  system: 

storage: 
Paper  records  in  file  folders. 

RETRIEVABILmr: 

By  name  of  the  animal's  owner. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 
which  are  locked  when  unattended  and 
are  accessed  only  by  authorized 
personnel  having  an  official  need-to- 
know. 

RETENTION  AND  DISPOSAL: 

Destroyed  within  6  months  of  death  of 
the  animal,  expiration  of  rabies 
vaccination,  or  transfer  of  owner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army. 
5109  Leesburg  Pike,  Falls  Church.  VA 
22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
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IMI 


compilation  of  r 
Animal  owner 
name,  home  addi 
number  and  the 


contained  in  this  record  system  should 
address  written  i  iquiries  to  the 
veterinary  facilit; '  at  the  installation 
where  the  anima  was  treated  or 
euthanized.  OfHc  al  mailing  addresses 
are  published  in  he  Army's  compilation 
of  record  systemn  notices. 

Animal  owner  should  provide  the  full 
name,  home  addi  ess  and  telephone 
number  and  the  t  nimal's  rabies 
vaccination  num|)er. 

KECORO  Access  mpccDtwcs: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  veterinary  facility  at  the 
installation  whetje  the  animal  was 
treated  or  euthanized.  OfHcial  mailing 
addresses  are  published  in  the  Army's 
ord  systems  notices, 
ihould  provide  the  full 
!ss  and  telephone 
nimal's  rabies 
vaccination  number.  Personal  visits  may 
be  made  to  the  veterinary  facility  where 
animal  was  treaaed  Owner  must 
provide  personal  identification  such  as  a 
valid  military  identification  card  or 
driver's  license. 

CONTESTWO  RECCNiO  mOCCOURES: 

The  Army's  niles  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  An*y  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  mans  ger. 

HECORO  SOURCE  cIteoories: 

From  the  aninial  owner,  veterinarian 
reports,  and  sim  lar  or  related 
documents. 

EXEMPTIONS  CLAiMeO  FOR  THE  SYSTEM: 

None. 
A007&-16DASG 

System  name: 

Immunity  Booster  Files  (50  FR  22242, 
May  29. 1985). 

Changes: 


Storage: 


and 


Delete  entry 
"Random  accesi 
on  magnetic  tap ; 


System  manage 


Delete  entry 
of  the  Surgeon 
Department  of 
UIA.  5109  Leesl^rg 
AA  22041-325a 


replace  with 
disc  files  and  backup 


•(s)  and  address: 

replace  with  "Office 


£nd 


(general,  Headquarters. 
Army.  ATTN:  SGRD- 
Rke.  Falls  Church. 


tie , 


Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Medical 
Research  Institute  of  Infectious 
Diseases.  Fort  Detrick.  Frederick,  MD 
21701-5011. 

For  verification  purposes,  the 
individual  should  be  specific  concerning 
type  of  information  sought." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
Inquiries  to  the  Commander,  U.S.  Army 
Medical  Research  Institute  of  Infectious 
Diseases.  Fort  Detrick,  Frederick,  MD 
21701-5011. 

For  verification  purposes,  the 
individual  should  be  specific  concerning 
type  of  information  sought." 
*        •        •        •        • 

A0070-16OASG 

SYSTEM  name: 

Immunity  Booster  Files 

SYSTEM  LOCATMN: 

U.S.  Army  Medical  Research  Institute 
of  Infectious  Diseases,  Fort  Detrick. 
Frederick.  MD  21701-5011. 

CATEGORIES  OF  HMNVIOUALS  COVERED  BY  TMt 

system: 

Mihtary  and  civilian  employees  of 
Fort  Detrick  engaged  in  research  who 
have  been  immunized  with  a  biological 
product  or  who  fall  under  the 
Occupational  Health  and  Safety  Act  or 
Radiologic  Safety  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  name  of  biological 
agents,  individual's  name.  Social 
Security  Numbers,  age,  race,  date  of 
birth,  occupation,  titers,  immunization 
schedules,  known  allergies,  amount  of 
dosage,  reaction  to  immunization, 
radiologic  agents,  exposure  level,  health 
screening  test  results,  health  test 
schedule,  similar  relevant  documents. 

authortty  for  mamtenancc  of  the 
system: 

5  U.S.a  S  301. 

purpose(s): 

To  create  a  large  data  base  of 
immunological  data  for  research 
purposes,  and  to  manage  the  scheduling 
of  all  health  screening  tests, 
immunizations,  physicals,  and  other 
special  procedures  required  by  the  U.S. 
Army  Medical  Research  Institute  of 


Infectious  Diseases  biosurveillance 
program,  radiologic  safety  program,  and 
occupational  health  and  safety  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOINQ  CATEGORIES  OF 
USERS  AND  THE  PUBISES  OF  SUCH  USES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
mSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Random  access  disc  files  and  backup 
on  magnetic  tape. 

RETNICVAaiUTV: 

For  research  purposes,  the  data  are 
usually  retrieved  and  analyzed  with 
respect  to  relative  times,  vaccine  lots, 
titers,  demographic  values,  etc.  Data  are 
seldom  retrieved  by  name,  by  test  to  be 
taken,  and  by  month  of  scheduled 
examinations. 

SAFEGUARDS: 

Records  are  maintained  In  controlled 
areas;  access  is  restricted  to  authorized 
persons  having  need  therefor  In  the 
performance  of  official  duties, 

RETENTION  AND  OtSFOSAU 

Records  are  permanent. 

SYSTEM  MANAG«I(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General 
Headquarters,  Department  of  the  Array, 
ATTN:  SGRD-ULAs.  5109  Leesburg  Pike, 
Falls  Church.  VA  22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Medical 
Research  Institute  of  Infectious 
Diseases,  Fort  Detrick.  Frederick.  MD 
21701-5011. 

For  verification  purposes,  the 
individual  should  be  specific  concerning 
type  of  information  sought. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Medical  Research  Institute  of  Infectious 
Diseases.  Fort  Detricks.  Frederick.  MD 
21701-5011. 

For  verification  purposes,  the 
individual  should  be  specific  concerning 
type  of  information  sought. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
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CFR  part  505;  or  may  be  obtained  from 

the  system  manager. 


wcoRo  aounce  catic 

From  medical  persons,  their  interview 
with  individual  concerned,  laboratory 
reoults,  immunization  results,  and  other 
relevant  test  results. 

EXeMPTIOMe  CUWMCO  r«M  THt  •¥•?!*•: 

None. 
A0070-25DASG 

System  name: 

Medical  Research  Volunteer  Registry 
(.S3  FR  16575.  May  10. 1988). 

Changes: 


Notification  procedares: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  %vritten  inquiries  to  the  Office  of 
the  Surgeon  General,  Headquarters. 
Department  of  the  Army.  ATTN:  SGRD- 
HR,  5109  Leesburg  Pike.  Falls  Church, 
VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  full  names. 
Social  Security  Number,  military  status 
or  other  information  verifiable  from  the 
record  itself." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General.  Headquarters.  Department  of 
the  Army,  ATTN:  SGRD-HR,  5100 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  full  name. 
Social  Security  Number,  militaiy  status 
or  other  information  verifiable  irom  the 
record  itself." 


A0070-25DASQ 
SYSTEM  NAME: 

Medical  Research  Volunteer  Registry 

SYSTEM  LOCATKNC 

Primary  locations  are  U.S.  Array 
Medical  Research  and  Development 
Command,  Fort  Detrick.  Frederick.  MD 
21701-5012; 

U.S.  Army  Chemical  Research, 
Development,  and  Engineering  Center, 
Aberdeen  Proving  Ground,  MD  21010- 
5423; 

Secondary  locations  are  Letterman 
Army  Institute  of  Research.  Presidio  of 
San  Francisco,  CA  94129-6800; 


Walter  Reed  Army  Institute  of 
Researdi.  Wasbk^ton.  DC  20307-51004: 

U.S.  Army  Aeromedical  Research 
Laboratory,  Fort  Rucker,  AL  36362-5000; 

U.S.  Army  Institute  of  Dental 
Research.  Washington.  DC  20307-6300; 

U.S.  Army  Institute  of  Dental 
Research,  Fort  Sam  Houston,  TX  78234- 
6200: 

U.S.  Army  Medical  Bioengineering 
Research  and  Development  Laboratory. 
Fort  Detrick,  Frederick,  MD  21701-5010; 

U.S.  Army  Medical  Research  Institute 
of  Chemical  Defense.  Aberdeen  Proving 
Ground,  MD  21010-5425: 

U.S.  Army  Medical  Research  Institute 
of  Infectious  Diseases,  Fort  Detrick, 
Frederick,  MD  21701-5011; 

U.S.  Army  Research  Institute  of 
Environmental  Medicine.  Natick.  MA 
01760-5007. 

CATBOOMES  OF  HMMVIOUAtt  COVERED  BY  THE 
SVSTBI: 

Records  of  military  members,  civilian 
employees,  and  non-Department  of 
Defense  civilian  volunteers 
participating  in  current  and  future 
research  sponsored  by  the  U.S.  Army 
Medical  Research  and  Development 
Command  and  the  U.S.  Army  Chemical 
Research,  Developments,  and 
Engineering  Center. 

CATEOOHIES  OT  WECOWOS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  and 
other  information  necessary  to  locate 
the  individual.  Individual  consent 
agreements,  test  protocols,  challenge 
materials,  inspection/after-action 
reports,  standard  operating  procedures, 
medical  support  plans,  and  summaries 
of  pre-test  and  post-test  physical 
examination  parameters  measured 
before  and  after  testing. 

AUTMOWTV  FOII  MAINTENANCE  Of  TNE 
SYSTEM: 

5  U.S.C.  301: 10  U.S.C.  1071-1090;  44 
U.S.C.  3101:  and  Executive  Order  9397. 

PUf»osE<s): 

To  assure  that  the  U.S.  Army  Medical 
Research  and  Development  Command 
and  the  U.S.  Army  Chemical  Research, 
Development,  and  Engineering  Center 
can  contact  individuals  who 
participated  in  research  conducted/ 
sponsored  by  the  Command  and  Center 
in  order  to  provide  them  with  newly 
acquired  information,  which  may  have 
an  impact  on  their  health. 

To  answer  inquiries  concerning  an 
individual's  participation  in  research 
sponsored/conducted  by  USAMRDC 
and  CRDEC. 

To  facilitate  retrospective  medical 
and/or  scientific  evaluations. 


NOUTINE  USES  OP  REC 

THE  SYSTEM,  INCUNMNQ  CATEOOMES  Of 

USERS  AND  THE  PUKfOSE  Of  SUCH  USES: 

Information  may  be  disclosed  to 
Headquarters.  Department  of  the  Army 
to  contact  volunteer  human  subjects 
later  should  it  be  in  their  best  interests; 
to  document  and  assist  in  determining 
the  need  for  medical  treatment  at  any 
future  time  for  a  condition  proximately 
resulting  from  participation  in  a  test:  to 
adjudicate  claims  and  determine 
benefitr.  to  report  medical  conditions 
required  by  law  to  other  federal,  state, 
and  local  agencies;  for  retrospective 
medical/scientific  evaluation:  and  for 
future  scientific  and  legal  significance. 

Department  of  Veteran  Affairs  to 
assist  in  making  determinations  relative 
to  claims  for  service-connected 
disabilitier,  and  other  such  benefits. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  systems  notices 
also  apply  to  this  system. 

fOUOES  AND  fRACnCES  FOR  STORINO, 
RETRIEVmO.  ACCESSINO,  RCTAINMO,  AND 

disposino  of  records  in  the  system: 

storaoe: 

Paper  records  in  file  folders;  computer 
magnetic  tapes,  disks,  and  printouts. 

RtlRMVAaiUTY: 

By  name  and  Social  Security  Number. 

SAFEOUAROft 

U.S.  Army  Medical  Research  and 
Development  Command:  Computerized 
records  are  accessed  by  the  custodian  of 
the  records  system,  and  by  persons 
responsible  for  servicing  the  records 
system  in  the  performance  of  their 
duties.  Computer  equipment  and  files 
are  located  in  separate  and  secured 
area. 

U.S.  Army  Chemical  Research, 
Developments,  and  Engineering  Center 
Paper  records  and  data  disks  are  kept  in 
locked  compartments  with  access 
limited  to  authorized  personnel.  Access 
to  computerized  data  is  by  use  of  a  valid 
site  identification  assigned  to  an 
individual  terminal  and  by  a  valid  user 
identification  and  password  code 
assigned  to  an  authorized  user,  changed 
periodically  to  avoid  compromise.  Data 
entry  is  on-line  using  a  dial-up  terminal. 
Computer  files  are  controlled  by  keys 
known  only  to  personnel  assigned  to 
work  on  the  data  base.  Data  base  output 
is  available  only  to  designated  computer 
operators.  Computer  facility  has  double 
barrier  physical  protection.  The  remote 
is  in  a  room  which  is  locked  when 
vacated  and  the  building  is  secured 
when  tmoccupied. 
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RETENTKM  AND  0<SP<^L: 

Records  are  destjtiyed  after  65  years. 

SVSTCM  MAMAOEfl<S)  jkNO  AOORESS: 

Office  of  the  Surieon  General. 
Headquarters,  Department  of  the  Army, 
ATTN:  SGRD-HR.  S109  Leesburg  Pike. 
Falls  Church,  VA  2feo41-3258. 

NOTIflCATION  PROCEdURE: 


king  I 


Individuals  see 
information  about 
contained  in  this 
address  written  i 
the  Surgeon  General 
Department  of  the 
HR,  5109  Leesburg 
VA  22041-3258  or 
Army  Chemical 
and  Engineering 
SMCCR-HV, 
MD  21010-5423. 

For  verification 
individual  should 
Social  Security 
or  other  information 
record  itself. 

For  personal  visits 
should  be  able  to 
identification  such 
license,  employer, 
identifying  number 


n(  uiries  i 


to  determine  if 
I  hemselves  is 
rqcord  system  should 
to  the  Office  of 
,  Headquarters, 
Vrmy,  ATTN:  SGRD- 
'ike,  Falls  Church, 
Commander,  U.S. 
Refeearch,  Development 
C<  nter,  ATTN: 
Aberdeen  Proving  Ground, 


I  urposes;  the 
(  rovide  the  full  name, 
Nufiber,  military  status 
verifiable  from  the 

the  individual 
provide  acceptable 
as  valid  driver's 
or  other  individually 
and  building  pass. 


RCCORO  ACCESS  PROCEDURES: 


kng 


shoi  Id 


Individuals  see 
about  themselves 
record  system  s 
inquiries  to  the  Ofi 
General,  Headqua 
the  Army,  ATTN: 
Leesburg  Pike.  Fallk 
3258  or  to  Commar  d 
Chemical  Research 
Engineering  Centei 
Aberdeen  Proving 
5423. 

For  verification 
individual  should 
Social  Security 
address,  and  telep 
requester. 

For  personal  vi 
should  be  able  to 
identification  such 
license,  employer, 
identifying  numbei 


access  to  records 
(jontained  in  this 
address  written 
ce  of  the  Surgeon 
Iters,  Department  of 
^GRD-HR,  5109 
Church,  VA  22041- 
er,  U.S.  Army 
.  Development  and 
ATTN:  SMCCR-HV, 
Ground,  MD  21010- 


I  rule  1 


I  Army 


mi 


I  lurposes,  the 
(  rovide  the  full  name, 
Nulnber,  current 

one  number  of  the 

sits,  the  individual 
f  rovide  acceptable 
as  valid  driver's 
jr  other  individually 
and  building  pass. 


RECORD  PROCEDURES: 


CONTESTING 

The  Army's 

records,  contesting 
appealing  initia' 
contained  in  Ar 
CFR  part  505;  or 
the  system  manager, 

RECORD  SOURCE  CATEGORIES: 

From  the  indivic  ual,  medical 
authorities,  test  di:  ector  reports, 
documents  prepan  td  by  staff  supporting 


for  accessing 
contents,  and 
diterminations  are 
Regulation  340-21;  32 
y  be  obtained  from 


the  test/research,  and  records/ 
documents  from  records  custodians. 

EXEMmONS  CLAmCD  POM  THE  SYSTEM: 

None. 
A007IM5DASG 

System  name: 

Sandfly  Fever  Files  (50  FR  22243,  May 
29,1985) 

Changes: 


Storage: 

Delete  entry  and  replace  with 
"Random  access  disc  files  and  backup 
on  magnetic  tape." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters. 
Department  of  the  Army,  ATTN:  SGRD- 
DIA,  5109  Leesburg  Pike,  Falls  Church, 
VA  22041-3258." 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commanders,  U.S.  Army  Medical 
Research  Institute  of  Infectious 
Diseases,  Fort  Detrick,  Frederick,  MD 
21701-5011. 

For  verification  purposes,  the 
individual  should  provide  details  which 
will  assist  in  locating  the  record." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commanders,  U.S.  Army 
Medical  Research  Institute  of  Infectious 
Diseases,  Fort  Detrick,  Frederick,  MD 
21701-5011. 

For  verification  purposes,  the 
individual  should  provide  details  which 
will  assist  in  locating  the  record." 


A0070-45DASG 
SYSTEM  NAMES: 

Sandfly  Fever  Files 

SYSTEM  LOCATION: 

U.S.  Army  Medical  Research  Institute 
of  Infectious  Diseases,  Ft.  Detrick. 
Frederick,  MD  21701-5011. 

categories  op  individuals  covered  by  the 
system: 

All  human  volunteers  who 
participated  in  the  Sandfly  fever  studies 


at  U.S.  Army  Medical  Research  Institute 
of  Infectious  Diseases. 

CATEGORIES  OP  RECORDS  IN  THE  SYSTEM* 

Records  contain  data  on  name,  body 
temperature,  pulse,  blood  pressure, 
respfrations,  urinalysis  results,  blood 
serology  results. 

AUTHORfTY  POA  MAINTENANCE  OP  THP 

system: 
5  U.S.C.  301. 

PURPOSE(S): 

Information  is  being  stored  for 
possible  future  study.  Data  were 
collected  and  analyzed  during  a 
previous  Sandfly  fever  study. 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

None. 

POLICIES  AND  PRACnCES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Random  access  disk  files  and  backup 
on  magnetic  tape. 

RETRIEVABILrrV: 

By  individual's  name,  analyzed  by 
parameter,  pre-  or  post-infection  day, 
and  experimental  versus  controls. 

SAFEGUARDS: 

Files  are  maintained  in  a  secured 
building  locked  during  non-duty  hours. 
Access  is  restricted  to  authorized 
personnel  only. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  until  they 
have  no  further  research  value. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General. 
Headquarters,  Department  of  the  Army. 
ATTN:  SGRD-DIA.  5109  Leesburg  Pike, 
Falls  Church,  VA  22041-3268. 

NOTIFICATtON  PROCEDURE: 

Individuals  seeking  to  determine  If 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Medical 
Research  Institute  of  Infectious 
Diseases.  Fort  Detrick,  Frederick,  MD 
21701-5011. 

For  verification  purposes,  the 
individual  should  provide  details  which 
will  assist  in  locating  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
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Medical  Research  Institute  of  Infectious 
Diseases,  Fort  Oetrick.  Frederick,  MD 
?1 701-5011. 

For  verirtcation  purposes,  the 
individual  should  provide  details  which 
will  assist  in  locating  the  record. 

KECORO  SOURCE  CATEQORIES: 

From  quantitative  data  obtained  from 
investigative  staff  and  clinical 
laboratory  reports. 

EXEMPTIOMS  OJUMEO  FOR  THE  SVSTIM: 

None. 

A0351DASG 

System  name: 

Army  School  Student  Files:  Physical 
Therapy  Program  (50  FR  22230,  May  29. 
1985). 


Changes: 


System  location: 

Delete  'The  Pentagon,  Washington, 
DC  20310"  and  replace  with  "5109 
Leesburg  Pike.  Falls  Church.  VA  22041- 
3258." 


System  managerfs/  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General.  Headquarters. 
Department  of  the  Army,  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  O^ce  of 
the  Surgeon  General.  Headquarters, 
Department  of  the  Army.  ATTN:  DASG- 
DBP,  5109  Leesburg  Pike.  Falls  Church. 
VA  22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
maiden  name  if  married,  year  of 
graduation,  current  address,  institution 
and  complete  address  to  which 
transcript  is  to  be  mailed  if  other  than 
that  of  individual  concerned." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General.  Headquarters.  Department  of 
the  Army.  ATTN;  DASG-DBP.  5109 
Leesburg  Pike.  Falls  Church,  VA  22041- 
3258. 

For  veriHcation  purposes,  the 
individual  should  provide  the  full  name, 
maiden  name  if  married,  year  of 
graduation,  current  address.  institutioD 


and  complete  address  to  which 
transcript  is  to  be  mailed  if  other  than 
that  of  individual  concerned." 


A0351DASG 

8VSTEM  name: 

Army  School  Student  Files:  Physical 
Therapy  Program. 

SYSTEM  location: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

cateoories  of  mdivioualt  covered  bv  tmi 
system: 

Graduates  of  the  U.S.  Army  Physical 
Therapy  Program  since  1928. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Academic  grades  only  on  graduates 
from  1973  to  present.  Academic  grades 
and  varying  amounts  and  types  of 
anecdotal  information  on  performance: 
1945-1972. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

PURFO«C(8): 

To  provide  certification  of  graduation 
from  an  approved  physical  therapy 
program  to  the  individual  graduate. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THI  SYSTEM,  INCUiOIMa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

POUCIKS  AND  PRACTICES  FOR  STORINO, 
RETRIEVWO,  ACCESSINQ.  RCTAININO,  AND 
OISPOSMM  OF  RSCONDS  IN  THE  SYSTEM: 

STORAOl: 

Paper  records  in  file  fokiers: 

retrievabiuty: 
By  last,  name  of  graduate. 

SAFEQUAROS: 

Records  are  in  closed  flies,  accessible 
only  to  designated  officials  having  need 
therefor  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

OfHce  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike.  Falls  Church.  VA 
22041-3258. 

NOTIFICATION  PROCSOURt: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 

address  written  inquiries  to  the  O^ice  of 


the  Surgeon  General.  Headquarters, 
Department  of  the  Army.  ATTN:  DASG- 
DBP.  5109  Leesburg  Pike.  Fails  Church. 
VA22041-325a 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
maiden  name  if  married,  year  of 
graduation,  current  address,  institution 
and  complete  address  to  which 
transcript  is  to  be  mailed  if  ofher  than 
that  of  individual  concerned. 

RECORD  ACCESS  PWOCEOURO: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Surgeon 
General.  Headquarters,  Department  of 
the  Army,  ATTN:  DASG-DBP,  5109 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
maiden  name  if  married,  year  of 
graduation,  current  address,  institution 
and  complete  address  to  which 
transcript  is  to  be  mailed  if  other  than 
that  of  individual  concerned. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rulesior  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  50S(  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Staff  and  faculty  of  appropriate  school 
and/or  training  hospital  responsible  for 
presentation  of  instructioa 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0601-141DASG 

System  name: 

Army  Medical  Procurement  Applicant 
Files  (50  FR  22172,  May  29, 1985). 

Changes: 


System  location: 

Delete  "1900  Half  Streets,  SW, 
Washington.  DC  20324"  and  replace 
with  "5109  Leesburg  Pike,  Falls  Church. 
VA  22041-3258." 


A  uthority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397." 


•         • 
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IMI 


Categories  o, 

Add  at  the  end 
Appointment  (DA 


degrees,  licenses 
assurance  documehts 
records,  physical 


ffrecotds  in  the  system: 

Application  for 
'orm  61),  professional 
c  irtifications,  quality 
prior  service 
nd  birth  certificate." 


System  manager{s 

Delete  entry  am 
of  the  Surgeon  Gerieral 
Department  of  the 
Pike,  Falls  Church, 


'  and  address: 


Notification  procei  lures: 


Delete  entry  anc 
"Individuals  seeki 
information  about 
contained  in  this 
address  written  i 
Commander,  U.S. 
Professions 
Leesburg  Pike.  Fal 
3258. 

For  verification 
individual  should 
Social  Security 
details  to  permit 
records,  and 


iig 


signature 
Record  access  prot  ledures: 

Delete  entry  anc 
"Individuals  seeki 
about  themselves 
record  system  shoi  ild 
inquiries  to  the  Co;  nmander 
Health  Professional 
5109  Leesburg  Pike , 
22041-3258. 

For  verification 
individual  should 
Social  Security  Nuinber 
details  to  permit  1 
records,  and  signature 


A0601-1410ASG 


SYSTEM  NAME: 
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replace  with  "Office 

,  Headquarters, 
Army,  5109  Leesburg 
VA  22041-3258." 


replace  with 
I  ig  to  determine  if 
themselves  is 
r(  icord  system  should 
ni  [uiries  to  the 
i  ^rmy  Health 
Support  Agency,  5109 

Church.  VA  22041- 

turposes,  the 
]  rovide  the  full  name, 
Nu  nber,  sufficient 
qcating  pertinent 


replace  with 
access  to  records 
Contained  in  this 
address  written 
,  U.S.  Anny 
Support  Agency, 
Falls  Church,  VA 

lurposes.  the 
I  rovide  the  full  name, 

sufficient 
(^eating  pertinent 


Army  Medical  Pftjcurement  Applicant 
Files. 


svsTEM  location: 

Primary  system 
Army  Health  Profdssional  Support 
Agency,  5109  Leespurg  Pike.  Falls 
Church,  VA  22041 
located  at  Army 
Procurement  Cou 
Official  mailing  a 
as  an  appendix  to 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INOiyiOUALS  COVERED  BV  THE 
SVSTEM: 


ixists  at  the  U.S. 


258.  Segments  are 
dical  Department 

eior  field  offices, 
resses  are  published 

the  Army's 


Potential  applicants 
Medical  Department 
programs,  to  inclu 


for  the  Army 
procurement 
e  applicants  for 


appointment  in  the  Regular  Army  and 
U.S.  Army  Reserve. 

CATEGORIES  OF  RECORDS  IN  TMC  SVSTEM: 

Interview  sheets,  counselor 
evaluations,  resume.  Curriculum  Vitae, 
autobiography,  letters  of 
recommendation,  selection/non- 
selection  letters.  Special  Orders, 
correspondence  to,  from,  and  about 
applicant;  Selection  Board/Committee 
results.  Statement  of  Interests, 
Objectives  and  Motivation,  Letter  of 
Appointment,  service  agreement. 
Application  for  Appointment  (DA  Form 
61),  professional  degrees,  license 
certifications,  quality  assurance 
documents,  prior  service  records, 
physical,  and  birth  certificate. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3013  and  4301  and  Executive 
Order  9397. 

PURPOSE(S): 

To  evaluate  an  applicant's 
acceptability  and  potential  for 
appointment  in  a  component  of  the 
Army  Medical  Department;  to  evaluate 
qualifications  for  assignment  to  various 
career  areas;  to  determine  educational 
and  experience  background  for  award  of 
constructive  service  credit;  to  determine 
dates  of  service  and  seniority;  to 
document  service  agreement  with  the 
U.S.  Army;  to  provide,  statistical 
information  for  effective  management  of 
the  Army  Medical  Department 
Personnel  Procurement  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  mCLUOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  systems  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 
STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABIUTV: 

By  applicant's  surname. 

SAFEGUARDS: 

Records  are  restricted  to  designated 
officials  having  need  therefor  in  the 
performance  of  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  of  selected  applicants  are 
held  for  10  years  before  being  destroyed 
by  shredding:  those  for  applicants  not 
selected  are  held  2  years  and  then 
destroyed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Health 
Professional  Support  Agency,  5109 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258. 

For  verification  purposes,  the 
individual  should  provide  the  full 
names.  Social  Security  Number, 
sufficient  details  to  permit  locating 
pertinent  records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Health  Professional  Support  Agency, 
5109  Leesburg  Pike,  Falls  Church,  VA 
22041-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number,  sufficient 
details  to  permit  locating  pertinent 
records,  and  signature. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  academic 
transcripts;  faculty  evaluations; 
employer  evaluations;  military 
supervisor  evaluations;  American 
Testing  Program;  Educational  Testing 
Service;  selection  board/committee 
records;  prior  military  service  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)  (5)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1).  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

A0608-1SDASG 

System  name: 

Family  Advocacy  Case  Management 
Files  (50  FR  22223,  May  29, 1985). 
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Changes: 


Systcn)  location: 

In  the  first  paragraph,  delete  "HSHL 
OPS(AFAP)"  and  replace  with  "USHI- 
QPD":  and  after  "78234"  add  "-6070".  In 
the  second  paragraph,  delete  "DASC- 
PSC-G.  The  Pentagon.  Washington.  DC 
20310"  to  "SGPS-CP.  5109  Lecsburg 
Pike.  Falls  Church.  VA  22041-3258". 
•        •        *        •        • 

Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397." 


•        * 


*        * 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  the  fourth  paragraph,  ninth  line, 
delete  "joint  Commission  for  the 
Accreditation  of  Hospitals"  and  replace 
with  "Joint  Commission  on  the 
Accreditation  of  Health  Care 
Organizations". 


Retention  and  disposal: 

Change  "Records  (DA  Form  4461-R)" 
to  "Statistical  data  from  DD  Form  2486" 


System  manager(s)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General.  Headquarters. 
Department  of  the  Army.  5109  Lecsburg 
Pike.  Falls  Church.  VA  22041-3258". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system,  should 
address  written  inquiries  to  the 
commander  of  the  medical  center  or 
hospital  where  treatment  was  received, 
or  the  Central  Registry  at  the  Patient 
Administration  System  and  Biostatics 
Activity.  Fort  Sam  Houston.  TX  78234- 
6070.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number  of  the  patient's 
sponsor,  and  current  address,  date  and 
location  of  treatment,  and  any  details 
that  will  assist  in  locating  the  record, 
and  signature." 

Record  access  procedures. 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
reco/-d  system  should  address  written 


inquiries  to  the  commander  ofthe 
medical  center  or  hospital  where 
treatment  was  received,  or  the  Central 
Registry  at  the  Patient  Administration 
System  and  Biostatics  Activity,  Fort 
Sam  Houston.  TX  78234-6070.  Official 
maihng  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full 
names.  Social  Security  Number  of  the 
patient's  sponsor,  and  current  address, 
date  and  location  of  treatment,  and  any 
details  that  will  assist  in  locating  the 
record,  and  signature." 


A0608-18DASQ 
8VSTEM  NAME: 

Family  Advocacy  Case  Management 
Files. 

SYSTEM  location: 

Primary  location  is  Commanders,  U.S. 
Army  Patient  Administration  Systems 
and  Biostalistics  Activity.  ATTN:  HSHI- 
QPD.  Fort  Sam  Houston.  TX  78234-6070. 

Secondary  location  is  Office  of  the 
Surgeon  General,  Headquarters, 
Department  of  the  Army,  ATTN:  SGPS- 
CP.  5109  Leesburg  Pike.  Falls  Church. 
VA  22041-3258:  U.S.  Army  medical 
treatment  facility  and/or  office  on  post, 
camp,  or  station  where  file  was  initiated 
or.  in  some  cases,  subsequently 
transferred  upon  reassignment  of 
military  member. 

cateqories  of  individuals  covered  by  the 
system: 

All  family  members  entitled  to  care  at 
Army  medical  and  dental  facilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities  and 
all  persons  suspected  of  abusing  or 
neglecting  such  family  members. 

All  family  members  of  Department  of 
the  Army  civilians  who  receive  care  in 
an  Army  operated  or  Army  regulated 
activity. 

All  persons  suspected  of  abusing  or 
neglecting  family  members  including 
contractors  that  work  in  Army  operated 
or  Army  regulated  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  Family  Advocacy  Case 
Management  Team  records  of  suspected 
or  established  cases  of  child  abuse  or 
neglect  and  cases  of  spouse  abuse  to 
include  child  abuse  occurring  in  Army 
operated  or  regulated  activities,  extracts 
of  law  enforcement  investigative 
reports,  correspondence,  family 
advocacy  case  management  team 
reports,  follow-up  and  evaluative 
reports,  and  other  supportive  data 


relevant  to  individual  family  advocacy 
case  management  files. 

authorrry  for  maintenance  of  the 
system: 

Child  Abuse  Prevention  and 
Treatment  and  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Program 
Reform  Acts.  42  U.S.C.  5101.  et  seq:  5 
U.S.C.  301,  and  10  U.S.C.  3013  and 
Executive  Order  9397. 

PURP08E(S): 

To  provide  child  abuse  and  neglect 
treatment  services  for  abused  and 
abusive  spouses.  Services  include 
mental  health,  education,  counseling, 
health  care,  protection,  foster  care,  safe 
shelter,  legal  and  referral  for  members 
and  former  members  of  the  uniformed 
services,  civilians,  and  dependents 
receiving  care  under  Army  auspices  ir 
in  an  Army  regulated  or  operated 
facility. 

To  determine  qualifications  and 
suitability  of  Department  of  the  Army 
civilians  and  contractors  for  duty 
assignments  and  fitness  or  continued 
military  services. 

To  perform  research  studies  and 
compile  statistical  data  concerning 
uniformed  services  personnel,  civilians, 
and  dependents  receiving  medical  care 
under  Army  auspices,  or  services 
through  an  Army  operated  or  regulated 
activity. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to 
departments  and  agencies  of  the 
Executive  Branch  of  government  in 
performance  of  their  official  duties 
relating  to  coordination  of  family 
advocacy  programs,  medical  care  and 
research  concerning  child  abuse  and 
neglect,  and  spouse  abuse. 

The  Attorney  General  of  the  United 
States  or  his  authorized  representatives 
in  connection  with  litigation  or  other 
matters  under  the  direct  jurisdiction  of 
the  Department  of  Justice  or  carried  out 
as  the  legal  representative  of  the 
Executive  Branch  agencies. 

To  federal,  state,  or  local 
governmental  agencies  when  it  is 
deemed  appropriate  to  use  civilian 
resources  in  counseling  and  treating 
individuals  or  families  involved  in  child 
abuse  or  neglect  or  spouse  abuse:  or 
when  appropriate  or  necessary  to  refer  a 
case  to  civilian  authorities  for  civil  or 
criminal  law  enforcement;  or  when  a 
state,  county,  or  municipal  child 
protective  service  agency  inquires  about 
a  prior  record  of  substantiated  abuse  for 
the  purpose  of  Investigating  a  suspected 
case  of  abuse. 


48192 
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To  the  National  Academy  of  Sciences, 
private  organizatiotis  and  individuals  for 
health  research  in  the  interest  of  the 
Federal  govemmera  and  the  public  and 
authorized  surveying  bodies  for 
professional  certification  and 
accreditation  such  is  Joint  Commission 
on  the  Accreditalio  i  of  Health  Care 
Organizations. 

POUCIES  AND  PRACTK^  FO«  STOfllNO, 
RETRIEVING,  ACCESSII40,  RETAININO,  AND 
DISPOSING  OF  RECOROS  IN  THE  SVSTBH: 


STORAGE: 

Paper  records  in 
microfilm,  magneti 
punched  cards,  ma  :h 
other  computerizec 
media. 


He  folders, 
tape  or  disc, 
ine  listings,  and 
or  machine  readable 


taker 


retrievabiuty: 

By  name  of  the 
child  or  the  abused 
parent,  or  care 
OP  Social  Security 
military  member, 
indexed  by  the  na 
Number  of  any  oth 
Army  employee  or 


suspected  abused 
or  abusive  spouse, 
and  the  name  and/ 
Pjumber.  of  the 
brmation  is  never 
or  Social  Security 
person  not  an 
■nember.) 


(Info 
me 

iiri 


safeguards: 

Records  are  mail  tained  in  various 
kinds  of  filing  equi|  ment  in  specified 
monitored  or  contn  lUed  areas.  Public 
access  is  not  permi  ted.  Records  are 
accessible  only  to  i  uthorized  personnel 
who  are  properly  s  xeened  and  trained, 
and  have  an  officia  i  need  to  know. 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
by  password  or  ot>  er  user  code  system. 


retention  and  dispc  sal: 


Records  are  retained 
office  files  for  5  ye;  rs 
the  year  in  which  t  le 
are  then  destroyed 
DD  Form  2486  in  th  b 
the  primary  locaticp 
the  child  is  age  23 
information  is  eras ; 
information  on  adults 
years  after  the  end  of 
the  case  was  close  1 


SYSTEM  MANAGER<S) 

Office  of  the  Surfc 
Headquarters,  Department 
5109  Leesburg  Pike 
22041-3258. 


2ek  ng 


NOTIFICATION  PROCEDURE: 

Individuals  se 
information  about 
contained  in  this  record 
address  written  in 
commander  of  the 
hospital  where  treatment 
or  the  Central  Reg  stry 
Patient  Administrs  tion 


in  decentralized 
after  the  end  of 
case  is  closed  and 
Statistical  data  from 
central  registry  at 
are  retained  until 
fter  which 
d/destroyed; 
is  retained  for  5 
the  year  in  which 
and  is  then  erased. 


KMO  ADDRESS: 

eon  General, 

of  the  Army, 
Falls  Church,  VA 


.  ..„  to  determine  if 
hemselves  is 

system  should 
^uiries  to  the 
fnedical  center  or 
nt  was  received, 
at  the  U.S.  Army 
Systems  and 


Biostatistics  Activity,  ATTN:  HSHl- 
QPD,  Fort  Sam  Houston,  TX  78234-6070. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number  of  the  patient's 
sponsor,  and  current  address,  date  and 
location  of  treatment,  and  any  details 
that  will  assist  in  locating  the  record, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
medical  center  or  hospital  where 
treatment  was  received,  or  the  Central 
Registry  at  the  U.S.  Army  Patient 
Administration  Systems  and 
Biostatistics  Activity,  ATTN:  HSHI- 
QPD,  Fort  Sam  Houston.  TX  78234-6070. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 
Social  Security  Number  of  the  patient's 
sponsor,  and  current  address,  date  and 
location  of  treatment,  and  any  details 
that  will  assist  in  locating  the  record, 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  concerned  individual  are 
published  in  the  Department  of  the 
Army  Regulation  340-21;  32  CFR  Part 
505;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  educational 
institutions,  medical  institutions,  police 
and  investigating  officers,  state  and 
local  government  agencies,  witnesses, 
and  records  and  reports  prepared  on 
behalf  of  the  Army  by  boards, 
committees,  panels,  auditors,  etc. 
Information  may  also  derive  from 
interviews,  personal  history  statements, 
and  observations  of  behavior  by 
professional  persons  (i.e.,  social 
workers,  physicians,  including 
psychiatrists  and  pediatricians,^ 
psychologists,  nurses,  and  lawyers). 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)  (2)  and  (5)  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1),  (2), 
and  (3),  (c),  and  (e)  and  published  in  32 


CFR  Part  505.  For  additional  information 
contact  the  system  manager. 

A0621-1DASG 

System  name: 

Long-Term  Civilian  Training  Student 
Contract  Files  (50  FR  22234,  May  29. 
1985). 

Changes: 
***** 

System  location: 

Delete  entry  and  replace  with  "U.S. 
Army  Health  Professional  Support 
Agency,  5109  Leesburg  Pike,  Falls 
Church,  VA  22044-3258." 
»        «        ♦        *        * 

A  uthority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 

9397." 
***** 

Storage: 

Delete  entry  and  replace  with  "Paper 
records  and  a  database  management 
system  (DBMS)". 

Retrievability: 

Delete  entry  and  replace  with  "By 
student's  surname  in  the  hard  copy  form 
and  by  a  student  code  (stucode)  in  the 
DBMS.  The  stucode  is  comprised  of  first 
three  letters  of  the  student's  surname 
plus  the  last  four  numbers  of  the  Social 
Security  Number". 

Safeguards: 

Delete  "Building  housing  records 
require  valid  pass  for  entry."  and 
replace  with  "Use  of  elevators  to  the 
floor  housing  records  requires  an 
electronic  key  for  entry  during  on-duty 
hours.  Microcomputer  on  which  DBMS 
is  maintained,  requires  a  password  for 
entry." 
***** 

System  manager(s)  and  address: 

Delete  entry  and  replace  with  "Office 
of  the  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258." 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Health 
Professional  Support  Agency,  ATTN: 
SGPS-EDT,  5109  Leesburg  Pike,  Falls 
Church,  VA  22044-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name, 


Federal  Register  /  Vol.  56.  No.  185  /  Tuesday.  September  24.  1991  /  Notices 43193 


Social  Security  Number,  current 
address,  (current  unit  of  assignment  if 
on  active  duty),  sponsoring  program  and 
calendar  years  in  training,  and 
signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.  S.  Army 
Health  Professional  Support  Agency. 
ATTN:  SGPS-EDT.  5109  Leesburg  Pike. 
Falls  Church.  VA  22044-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full  name. 
Social  Security  Number,  current 
address,  current  unit  of  assignment  (if 
on  active  duty),  sponsoring  program  and 
calendar  years  in  training,  and 
signature." 


A0621-1DASQ 

SYSTEM  NAME: 

Long-Term  Civilian  TrainingStudent 
Contract  Files. 

svsTEM  location: 

U.S.  Army  Health  Professional 
Support  Agency,  5109  Leesburg  Pike, 
Falls  Church.  VA  22041-3258. 

cateoorms  of  wotviduals  covered  by  the 
system: 

All  Army  Medical  Department 
personnel  currently  participating  in 
long-term  civilian  training  on  a  fully 
funded  basis. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Enrollment  applications,  notification 
of  acceptance/rejection,  contract 
between  the  Army  and  the  civilian 
college  or  university,  similar  relevant 
documents  and  reports. 

AUTHORTfY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C..  chapter  401.  section  4301 
and  Executive  Order  9397. 

PURPOSE(S): 

To  negotiate  contract  between  the 
Army  and  a  civilian  academic 
institution  for  the  purpose  of  sending 
Army  Medical  Department  officer  and 
enlisted  personnel  for  long-term  civilian 
training  under  fully  funded  programs. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  systems  notices 
apply  to  this  system. 


POUCtES  AND  PRACnCCS  FOR  STOMNO, 
NCTRIEVINQ,  ACCESStNO,  RETAININO,  AND 
DISPOSIMO  OF  RECORDS  IN  THE  SYSTEM: 

STONAOC: 

Paper  records  and  database 
management  system  (DBMS), 

RETRIEVABILrrV: 

By  student  surname  in  the  hard  copy 
form  and  by  a  student  code  (stucode)  in 
the  DBMS.  The  stucode  is  comprised  of 
the  first  three  letters  of  the  student's 
surname  plus  the  last  four  numbers  of 
the  Social  Security  Number. 

SAFEOUAROt: 

All  records  are  maintained  in  offices 
which  are  locked  during  non-duty  hours, 
accessible  only  to  designated  officials 
having  need  therefor  in  the  performance 
of  official  duties.  Use  of  elevators  to  the 
floor  housing  records  requires  an 
electronic  key  for  entry  during  non-duty 
hours.  Microcomputer  on  which  DBMS 
is  maintained  requires  a  password  for 
entry. 

RETENTION  AND  DISPOSAL: 

Records  destroyed  2  years  after  an 
individual  has  completed  training  or  has 
been  canceled  or  withdrawn  from  the 
program. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Office  of  the  Surgeon  General. 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Fails  Church.  VA 
22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Health 
Professional  Support  Agency,  ATTN: 
SGPS-EDT,  5109  Leesburg  Pike,  Falls 
Church,  VA  22044-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full 
names.  Social  Security  Number,  current 
address,  current  unit  of  assignment  (if 
on  active  duty),  sponsoring  program  and 
calendar  years  in  training,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records  . 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Health  Professional  Support  Agency. 
ATTN:  SGPS-EDT.  5109  Leesburg  Pike. 
Falls  Church,  VA  22044-3258. 

For  verification  purposes,  the 
individual  should  provide  the  full 
names.  Social  Security  Number,  current 
address,  current  unit  of  assignment  (if 
on  active  duty),  sponsoring  program  and 


calendar  years  in  training,  and 
signature. 

CONTESTING  RECORD  PMOCEOURKS: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  or 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505:  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  Army  records 
and  reports,  correspondence  with  the 
selecting  academic  institution. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  91-22826  Filed  9-2:^-81:  8:45  am) 

■ILLINQ  CODE  MIO-OI-H 


Department  of  the  Navy 

Intent  to  Prepare  a  Supplemental  Draft 
Envlronn>ental  Impact  Statement  For 
The  Proposed  Dredging  of  the  Thames 
River,  Naval  Submarine  Base  New 
London,  Groton,  CT 

Pursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  as  implemented  by  the  Council  on 
Environmental  Quality  regulations,  the 
requirements  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  the  Department  of  the  Navy 
announces  its  intention  to  prepare  a 
Supplemental  Draft  Environmental 
Impact  Statement  (SDEIS)  for  the 
proposed  dredging  of  the  Thames  River 
to  allow  safe  passage  of  the  SEA  WOLF 
(SSN  21)  submarine  from  the  mouth  of 
the  river  to  the  Naval  Submarine  Base 
(SUBASE)  New  London. 

On  May  10, 1991,  the  Navy  filed  a 
Draft  Environmental  Impact  Statement 
(DEIS)  with  the  U.S.  Environmental 
Protection  Agency  for  the  proposed 
dredging  of  the  river  in  support  of  the 
operational  evaluation  requirements  of 
the  SEAWOLF.  The  first  Submarine  of 
the  Seawolf  class  is  currently  under 
construction  at  the  Electric  Boat 
Division  of  General  Dynamics 
Cooperation,  located  in  Groton, 
Connecticut.  Following  delivery  to  the 
Navy,  this  submarine  (as  well  as  those 
that  follow)  must  undergo  extensive 
operational  and  engineering  evaluations. 
These  evaluations  are  conducted  by 
Submarine  Development  Squadron 
TWELVE  located  at  SUBASE  New 
London.  The  DEIS  prepared  for  the 
proposed  dredging  of  the  Thames  River 
was  mailed  to  over  130  officials, 
agencies  and  interested  citizens,  and 
also  placed  in  area  librarieF  \  public 
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hearing  to  receive  comments  on  this 
proposed  action  was  conducted  on  May 
28. 1991,  at  Mitchi  11  College,  New 
Ix)ndon,  Connecti  :ut. 

Several  commei  its  received  during  the 
public  comments  period  requested 
additional  inform,  ition  on  the  impact  of 
dredging  and  dree  ge  disposal, 
particularly  as  it  ijelates  to  impacts  on 
the  aquatic  habitdt  of  the  Thames  River 
and  Long  Island  Sound,  the  location  of 
the  New  London  I  Ksposal  Site.  In  order 
to  further  qualify  hese  impacts,  the 
Navy  will  conduc  additional  sediment 
sampling  and  test  ng  and  will  prepare 
an  SDEIS  to  present  the  finding  and 
results  of  this  effort.  Other  concerns  and 
issues  raised  durii  ig  the  DEIS  public 
comment  period  v  'ill  also  be  addressed 
in  the  SDEIS. 

Agencies  and  th  e  public  are  invited 
and  encouraged  td  provide  written 
conunents  regardi  ig  issues  of  concern. 
To  be  most  helpfu  I,  these  comments 
should  clearly  de^ribe  specific  issues  or 
topics  which  the  cjommentator  believes 
the  SDEIS  should  kddress.  Written 
statements  and/or  questions  regarding 
the  SDEIS  should  pe  mailed  no  later 
than  30  days  from^  the  date  of  this 
publication  to  the  Commanding  Officer, 
Northern  Division,  Naval  Facilities 
Engineering  Conn  land.  Building  77L, 
U.S.  Naval  Base,  1  hiladelphia,  PA  19112- 
5000  (attn:  Code  2  )22].  Additional 
information  about  this  notice  may  be 
obtained  by  conta  cting  Robert 
Ostermueller  at  [2 15)  897-6262. 

Dated:  September  13. 1991. 
Wayne  T.  Baucino 

Lieutenant.  JAGC,  lAS.  Naval  Reserve, 
Alternate  Federal  fl  •gister Liaison  Officer. 
|FR  Doc.  91-22899:  F  lied  9-23-91;  ^45  am] 

BILUNG  CODE  3S10-AE-  F 


Patent  License;  F  ber  Materials,  Inc. 


agency: 

action:  Intent  to 
Licenses;.Fiber 


Department  of  the  Navy 

jrant  Exclusive  Patent 
Materials.  Inc. 


summary:  The  D^artment 
hereby  gives  notiqe 
exclusive  license 
Government-own 
in  U.  S.  Patent  No 
Equipment  Enclo^ire 
1977. 

Any  one  wishi 
of  this  license  has 
of  this  notice  to  fi 
along  with  supposing 
Written  objecti 
the  Office  of  the 
Research  (Code 
Quincy  Street,  Ar 
5000. 


tions 


IMI 


of  the  Navy 

of  its  intent  to  grant 

o  practice  the 

>d  invention  described 

4.012,089,  "Electronic 

issued  March  15, 

i^  to  object  to  the  grant 
60  days  from  the  date 
e  written  objections 
evidence,  if  any. 
are  to  be  filed  with 
Chief  of  Naval 
doCCIP),  800  North 
ington,  Virginia  22217- 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  800  N.  Quincy  Street. 
Arlington,  Virginia  22217-5000, 
telephone  (703)  696-4001. 
Dated:September  13, 1991. 
Wayne  T.  Baudno 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  91-22896  Filed  9-23-91;  8:45  am] 
BIUMW  COOC  M10-AE-F 


Patent  License;  Daniel  R.  Polly 

agency:  Department  of  the  Navy 
action:  Intent  to  Grant  Exclusive  Patent 
Licenses;Daniel  R.  Polly 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Daniel  R.  Polly  a  revocable, 
nonassignable,  exclusive  license  to 
practice  the  Government-owned 
invention  described  in  the  U.  S.  Patent 
No.  4,927,503,  "Method  of  Assessment  of 
Corrosion  Activity  in  Reinforced 
Concrete"  issued  May  22, 1990. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  license 
objections  along  with  supporting 
evidence,  if  any.  Written  objections  are 
to  be  filed  with  the  Office  of  the  Chief  of 
Naval  Research  (Code  OOCCIP),  800 
North  Quincy  Street,  Arlington,  Virginia 
22217-5000. 

DATES:  September  24, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  N.  Quincy  Street. 
Arlington,  Virginia  22217-5000, 
telephone  (703)  696-4001. 

Dated:  September  13, 1991 
Wayne  T.  Baucino 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-22897  Filed  9-23-81;  8:45  am] 

BILLING  CODE  3S10-AE-r 


DEPARTMENT  OF  ENERGY 

Grant  Agreement;  California  Public 
Health  Foundation 

agency:  Department  of  Energy. 
action:  Intent  to  negotiate  a  grant  with 
the  California  Public  Health  Foundation, 
Berkeley,  California. 

summary:  Santa  Susana  Field 
Laboratory  Health  Assessment. 

The  U.S.  Department  of  Energy  (DOE). 
Field  Office,  San  Francisco  (SF),  intends 
to  negotiate,  on  a  noncompetitive  basis. 


a  grant  for  approximately  $342,000  with 
the  California  Public  Health  Foundation 
in  Berkeley,  California.  This  agreement 
will  carry  the  action  through  September 
14, 1992.  This  action  is  authorized  by  42 
U.S.C.  7101  et  seq  and  is  a  direct  result 
of  the  Secretary  of  Energy's  Ten  Point 
Plan  designed  to  chart  a  new  course  for 
the  DOE  toward  full  accountability  in 
the  areas  of  environmental  protection 
and  public  health  and  safety.  The 
objective  of  the  grant  is  to  provide 
support  for  epidemiological 
investigations  related  to  DOE  activities 
at  the  Santa  Susana  Field  Laboratory  in 
Southern  California.  The  project  will 
provide  funding  for  retrospective  cohort 
morbidity  studies  of  workers  who  had 
been  or  are  employed  at  the  site  or 
otherwise  employed  on  DOE  projects. 
The  authority  and  justification  for 
determination  of  noncompetitive 
financial  assistance  is  DOE  Financial 
Assistance  Rules  10  CFR.part 
600.7(b)(2)(i)(C).  The  applicant  is  a 
nonprofit  organization  and  the  activity 
to  be  supported  is  related  to 
performance  of  a  state  governmental 
function  within  the  subject  jurisdiction, 
thereby  precluding  DOE  provisions  of 
support  to  another  entity.  Public 
response  may  be  addressed  to  the 
Contracting  Representative  below: 
CONTACT  U.S.  Department  of  Energy, 
Field  Office,  San  Francisco,  1333 
Broadway,  Oakland,  CA  94612,  Attn: 
Bobbie  Vadnais,  Contracting  Officer, 
415-273-4369. 

Dated:  September  16, 1991. 
Sarah  Eary, 

Chief.  MW/DP/ER  Branch. 
(FR  Doc.  91-22979  Filed  9-23-91;  8:45  amj 
HUJNG  COOE  MSfr.OI-M 


Secretary  of  Energy  Advisory  Board, 
Task  Force  on  Economic  Modeling 
Related  to  Energy;  Open  Meeting: 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Commitee  Act  (Pub.  L 
92-463,  86  Stat.  770,  as  amended),  notice 
is  hereby  given  of  the  following  advisory 
committee  task  force  meeting: 

Name:  Secretary  of  Energy  Advisory  Board 
Task  Force  on  Economic  Modeling  Related  to 
Energy. 

Date  and  Time:  Monday,  October  7, 1991, 
8:30  am — S  pm. 

Place:  Wattis  Board  of  Trustees  Room 
(room  111),  Graduate  School  of  Business — 
Littlefield  Center,  Stanford  University, 
Stanford.  CA  94305. 

Contact:  Susan  D.  Heard,  Designated 
Federal  Officer,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  Telephone  (202) 
58&-3770. 

Purpose:  The  Task  Force  will  advise  th«f  ' 
Department  of  Energy  on  how  economic 
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models  and  tools  of  analysis  can  better  be 
used  to  address  issues  of  energy  policy  by 
developing  recommendations  to  clarify 
analytical  needs,  facilitate  communications 
between  DOE  analysts  and  policy  makers, 
and  create  institutions  within  DOE  that 
accumulate  knowledge  gained  through  the 
policy  modeling  process. 

Tentative  Agenda 

Monday,  October  7, 1991 

a-30  a.m.— Call  to  Order  and  Welcome.  Dr. 

Roger  Noll.  Co-Chair 
9 — Review  of  Events  since  last  meeting.  DOE 

Staff  and  David  Bjomstad 
10— Break 
10:20 — Discussion  of  Revised  Terms  of 

Reference  and  Action  Items,  Task  Force 
12 — Lunch 
1  p.m. — Discussion  of  Specific  Activities. 

Task  Force 
3— Break 
3:20— Discussion  of  Process  for  NEMS 

Review.  Task  Force 
4:30— Scheduling  of  New  Meeting.  Dr.  Roger 

Noll 
4:45— Public  Comment 
5— Adjournment.  Dr.  Roger  NoU 

Public  Participation:  The  meeting  is  open 
to  the  public  The  Chairman  of  the  Task  Force 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of  business. 
'     Persons  wishing  to  attend  the  public 
meeting  who  are  interested  in  obtaining 
permission  to  use  the  limited  parking 
facilities  on  the  Stanford  University  campus 
should  call  (415)  725-1874,  the  Center  for 
Economic  Policy  Research  at  Stanford 
University,  by  September  30,  so  that  parking 
passes  can  be  mailed.  Requests  will  be  filled 
on  a  first  come,  first  served  basis. 

Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  agenda 
items  should  contact  the  Designated  Federal 
Officer  at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
before  3  p.m.  (E.S.T.)  Wednesday.  October  2, 
1991,  and  reasonable  provision  will  be  made 
to  include  the  presentation  during  the  public 
comment  period.  It  is  requested  that  oral 
presenters  provide  15  copies  of  their 
statements  at  the  time  of  their  presentations. 

Written  testimony  pertaining  to  agenda 
items  may  be  submitted  prior  to  the  meeting. 
Written  testimony  must  be  received  by  the 
Designated  Federal  Officer  at  the  addresa 
shown  above  before  5  pjn.  (E.S.T.) 
Wednesday,  October  2, 1991,  to  assure  it  is 
considered  by  Task  Force  members  during 
the  meeting. 

Minutes:  A  transcript  of  the  open,  public 
meeting  will  be  available  for  public  review 
and  copying  approximately  30  days  following 
the  meeting  at  the  Public  Reading  Room.  lE- 
190,  Forrestal  Building,  1000  Independence 
Avenue.  S.W.,  Washington.  DC.  between 
9  a.m.  and  4  pjn.,  Monday  through  Friday 
except  Federal  holidays. 

Issued:  Washington.  DC  on:  September  19, 
1991. 

Howard  H.  Raikao, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  91-22980  Filed  9-23-01;  a45  am] 


Office  of  Fossil  Energy 
[FE  Docket  No.  91-5&-NG] 

Hadson  Gas  Systems,  Inc.;  Application 
for  Blanket  Authorization  To  Import 
and  Export  Natural  Gas  From  and  to 
Mexico 

aoency:  Department  of  Energy.  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas  from  and  to  Mexico. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  26, 1991. 
of  an  application  Hied  by  Hadson  Gas 
Systems,  Inc.  (Hadson).  requesting 
blanket  authorization  to  import  up  to  50 
Bcf  of  natural  gas  from  Mexico  and  to 
export  up  to  20  Bcf  of  gas  to  Mexico 
over  a  two-year  period  beginning  on  the 
date  of  the  Hrst  import  or  export, 
Hadson  states  that  it  will  utilize 
available  capacity  in  existing  pipelines 
and  will  submit  quarterly  reports 
detailing  each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited, 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington.  DC,  at  the  address  listed 
below  no  later  than  4:30  p.m..  Eastern 
time.  October  24. 1991. 
addresses:  Office  of  Fuels,  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-05e.  FE-50,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  R.  Lagiovane,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094,  FE-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  588-9622. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042.  GC-14. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Hadson. 
an  Oklahoma  corporation  with  its 
principal  place  of  business  in  Irving, 
Texas,  is  a  wholly  owned  subsidiary  of 
Hadson  Corporation.  Hadson  gathers, 
aggregates  and  markets  natural  gas  to 
commercial  and  industrial  customers  a* 
well  as  local  distribution  companies. 


acting  on  its  own  behalf  or  as  agent  or 
broker  for  others.  The  applicant  asserts 
that  the  terms  of  each  short-term  or  spot 
sale  under  the  proposed  authorizations 
would  be  freely  negotiated  at  arms 
length  ensuring  that  such  sales  would  be 
market  responsive.  Hadson  notes  some 
of  the  gas  to  be  exported  may  be 
Mexican  gas  for  which  import 
authorization  is  being  requested. 

Hadson  was  granted  blanket  authority 
by  DOE/FE  Opinion  and  Order  No.  49a 
1  FE  Para.  70,442,  to  import  natural  gas 
from  Canada. 

The  decision  on  the  import  portion  of 
this  blanket  application  will  be  made 
consistent  with  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984.  In  reviewing  the 
export  portion  of  this  application,  the 
domestic  need  for  the  natural  gas  to  be 
exported  is  considered,  and  any  other 
issue  determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  ovm  trade  arrangements.  Parties, 
that  may  oppose  this  application,  should 
comment  on  these  matters  as  they  relate 
to  the  requested  import  and  export 
authority.  The  applicant  asserts  that  the 
import  and  export  authority  requested 
would  be  in  the  public  interest  because 
it  would  facilitate  shori-term  and  spot 
market  transactions  and  will  ensure  the 
efficient  allocation  of  gas  in  the 
marketplace.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321,  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  interventioa  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  df 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
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persons  who  are  not  parties  will  be 
considered  in  date  -mining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  )f  intervention,  and 
written  comments  must  meet  the 
requirements  that  ire  specified  by  the 
regulations  in  10  C  =Tl  part  590.  Protests, 
motions  to  intervei  le.  notices  of 
intervention,  requ«  sts  for  additional 
procedures,  and  w  'itten  comments 
should  be  filed  wit  i  the  Office  of  Fuels 
Programs  at  the  ac  dress  listed  above. 

It  is  intended  th)  t  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  t  le  parties'  written 
comments  and  rep  ies  thereto. 
Additional  procedi  ires  will  be  used  as 
necessary  to  achie  /e  a  complete 
understanding  of  t!  le  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  i  conference,  or  trial- 
type  hearing.  Any  'equest  to  file 
additional  written  comments  should 
explain  why  they  i  re  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relev  mt  to  a  decision  in 
the  proceeding,  ani  demonstrate  why  an 
oral  presentation  i  i  needed.  Any  request 
for  a  conference  sllould  demonstrate 
why  the  conference  would  materially 

eding.  Any  request  for 
;  must  show  that  there 
genuinely  in  dispute 
id  material  to  a 
decision  and  that  k  trial-type  hearing  is 
necessary  for  a  ful  and  true  disclosure 
of  the  facts. 

If  an  additional  >rocedure  is 
scheduled,  notice  vill  be  provided  to  all 
parties,  if  no  party  requests  additional 
procedures,  a  fina  opinion  and  order 
may  be  issued  based  on  the  o^icial 
record,  including  t  le  application  and 
response  filed  by  |  arties  pursuant  to 
this  notice,  in  accc  rdance  with  10  CFR 
590.316. 

A  copy  of  Hadsdn's  application  is 
available  for  inspe  ction  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  tl  e  above  address.  The 
Docket  room  is  op  m  between  the  hours 
of  8  a.m.  and  4:30  ».m.,  Monday  through 
Friday,  except  Fe(  eral  holidays. 

Issued  in  Washinf  ton.  DC  on  September 
17, 1991. 

Anthony  f.  Como, 

Director.  Office  of  C  lal  &  Electricity,  Office  of 
Fuels  Programs,  Fos$il  Energy. 
[FR  Doc.  91-22982  Fled  9-23-91:  &45  am] 
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[FE  Docket  No.  91-65-NG) 

Delhi  Gas  Pipeline  Corp.;  Application 
To  Export  Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  August  16. 
1991,  of  an  application  filed  by  Delhi 
Gas  Pipeline  Corporation  (Delhi) 
requesting  blanket  authorization  to 
export  from  the  United  States  to  Mexico 
up  to  73  Bcf  of  natural  gas  over  a  two- 
year  period  beginning  with  the  date  of 
first  delivery.  Delhi  states  that  it  will 
advise  the  DOE  of  the  date  of  first 
delivery  and  submit  quarterly  reports 
detailing  each  transaction.  Delhi  would 
use  existing  pipeline  facilities  to 
implement  the  proposed  exports. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited, 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  October  24. 1991. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-056,  FE-50.  Fx)rrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION: 
Xavier  Puslowski.  Office  of  Fuels 

Programs.  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3F-056. 1000 

Independence  Avenue  SW.. 

Washington,  DC  20585,  (202)  58ft-4708. 
Lot  Cooke,  Office  of  Assistant  General 

Counsel  for  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585,  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION:  Delhi  is 
a  Delaware  corporation  with  its 
principal  place  of  business  in  Dallas. 
Texas.  Delhi  requests  authorization  to 
export  for  its  own  account  as  well  as  for 
the  accounts  of  others.  The  requested 
authority  would  be  used  primarily  for 
spot  market  sales  to  Mexican 
purchasers  on  a  short-term  basis  but 
could  possibly  be  for  terms  of  up  to  two 
years.  The  identity  of  actual  purchasers 
is  presently  unknown  but  will  be 


reported  in  Delhi's  quarterly  filing  with 
the  DOE.  According  to  Delhi,  the  gas  to 
be  exported  would  be  purchased  from 
U.S.  producers  and  would  be  surplus  to 
domestic  need.  All  sales  would  result 
from  arms-length  negotiations  and 
prices  would  be  determined  by  market 
conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangements.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  policy  Act  (NEPA)  42 
U.S.C.  4321  et  seq..  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
action.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  bases  for  any  decision 
of  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 
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It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  aS 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  by  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trail- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  or 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclose  of 
the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Delhi's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  on  September 
17. 1991. 
Anthony }.  Como, 

Director  Office  of  Coal  6-  Electricity,  Office  of 

Fuels  Programs.  Fossil  Energy. 

(FR  Doc.  91  22983  Filed  9-23-91:  8:45anil 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-633-000,  et  al.] 

Union  Electric  Co.,  et  al;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Septemtjer  17.  J991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Union  Electric  Co. 

(Docket  No.  ER91-«33-000| 

Take  notice  that  on  September  6. 1991. 
Union  Electric  Company  (Union) 
tendered  for  filing  a  First  Amendment 
dated  July  19. 1991  to  the  Wholesale 
Electric  Service  Agreement  dated 
September  1. 1989  between  Sho-Me 
Power  Corporation  and  Union.  Said 
Amendment  provides  for  a  change  in  the 
delivery  point  between  the  two  parties. 

Comment  dale:  October  1. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Project  Orange  Associates,  L.P. 
(Docket  No.  QF8a-29e-002] 

On  September  11. 1991,  Project 
Orange  Associates,  LP,,  tendered  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  supplements  certain 
aspects  of  facihty's  ownership  structure. 

Comment  date:  October  7, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Electric  and  Gas  Co. 

(Docket  No.  ER91-636-0001 

Take  notice  that  on  September  11. 
1991.  the  Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  Rate  Schedule  to  provide 
interruptible  transmission  service  to 
Continental  Energy  Associates  for  the 
delivery  of  a  portion  of  the  net  electrical 
energy  output  of  Continental  Energy's 
qualifying  facility  located  in  Hazelton, 
Pennsylvania  to  the  Consolidated 
Edison  Company  of  New  York.  Inc. 

PSE&G  requests  a  waiver  of  S  35.3(a] 
of  the  Commission's  Regulations  so  that 
the  Rate  Schedule  can  be  made  effective 
within  sixty  (60)  days  of  the  date  of  this 
filing. 

Comment  date:  October  1, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


the  Commission's  Regulations  so  that 
the  proposed  rate  schedule  can  be  made 
effective  June  1. 1991  in  accordance  with 
the  anticipated  utilization  by  the  parties. 

Orange  and  Rockland  states  that  a 
copy  of  its  filing  was  served  on 
Pennsylvania  Power  and  Light 
Company. 

Comment  date:  October  1. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  United  Illuminating  Ca 

[Docket  No.  ERgi-638-OOOj 

Take  notice  that  on  September  12. 
1991,  the  United  Illuminating  Company 
("UI")  tendered  for  filing  a  rate  schedule 
for  short-term,  coordination  transactions 
involving  the  sale  of  capacity 
entitlements  to  Green  Mountain  Power 
Corporation  (GMP).  The  rate  schedule 
corresponds  to  four  agreements.  The 
commencement  and  termination  dates 
for  service  under  the  agreements  are 
listed  below.  UI  proposes  that  the  rate 
schedule  commence  and  terminate  on 
those  dates  and,  by  its  filing,  gives 
notice  of  termination. 


Agreeniefit 

^ 

GMP  #1 

Aug.  1.  1990 

Aug  31.  1990 
SepL  30.  1990. 
Mw.  31,  1991. 
Aug.  31,  1991. 

GMP  §2 

Sept  1,  1990 

GMP  #3 

GMP  #4 

^tov.  1.  1990 

JutyS.  1991 

The  service  provided  under  the 
agreements  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
various  UI  generating  units  and 
entitlements. 

Copies  of  the  filing  were  mailed  to 
GMP.  Copies  of  the  filing  have  also  been 
mailed  to  the  Vermont  Public  Service 
Board. 

Comment  date:  October  1, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Orange  and  Rockland  Utilities.  Inc.  6.  The  United  Illuminating  Co. 


(Docket  No.  ER91-637-000) 

Take  notice  that  Orange  and 
Rockland  Utilities,  Inc.  (Orange  and 
Rockland)  on  September  11, 1991 
tendered  for  filing  as  a  rate  schedule  an 
executed  agreement  dated  June  1, 1991, 
between  Orange  and  Rockland  and 
Pennsylvania  Power  and  Light  Company 
(PP&L)  for  the  sale  of  interruptible 
power  and  energy  by  Orange  and 
Rockland  to  PP&L. 

The  rate  schedule  provides  for  an 
economy  reservation  charge  not  to 
exceed  $15.00/MWH  scheduled  and  an 
energy  charge  equal  to  the  seller's 
marginal  system  cost. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  §  35.3  of 


(Docket  No.  ER91-*39-000| 

Take  notice  that  on  September  12. 
1991.  The  United  Illuminating  Company 
(UI)  tendered  for  filing  rate  schedules 
for  short-term,  coordination  transactions 
involving  the  exchange  of  capacity  with 
Chicopee  Municipal  Lighting  Plant 
(Chicopee).  The  sales  are  pursuant  to  an 
agreement  under  which  service 
commenced  on  January  1, 1988,  and 
terminated  on  February  9, 1988.  UI 
proposes  that  the  rate  schedules 
commence  and  terminate  on  those  same 
dates  and,  by  its  September  12. 1991. 
filing,  gives  notice  of  termination. 

The  services  under  the  agreement  is 
the  provision  of  capacity  and  associated 
energy  and  transmission  from  UI's 
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BridgepoFt  HarbOr  Station  Unit  2  (an  oil- 
Tired  generating  dnit]  and  Chicopee's 
Millstone  Unit  3  a  nuclear  generating 
unit).  Copies  of  ti  le  Rling  were  served 
upon  Chicopee  a  id  on  the 
Massachusetts  D  apartment  of  Public 
Utilities. 

October  1, 1991,  in 
Standard  Paragraph  E 
notice. 


Comment  date, 
accordance  with 
at  the  end  of  this 


7.  Public  Service 


Co. 


(Central  Maine). 


agreement)  made 


IDockel  No.  ER91-(  43-000) 

Take  notice  thi  t  on  September  12, 
1991,  Public  Serv  ce  Company  of  New 
Hampshire  (PSNl  1)  tendered  for  filing  a 
restated  and  amended  Power  and 
Transmission  Co  itract  between  Public 
Service  company  of  New  Hampshire 
and  Central  Mair  e  Power  Company 


The  changes  in  this 


agreement  (the  PI  >NH/Central  Maine 


in  this  filing  are 


necessary  to  take  into  account  certain 
changes  made  by  Yankee  Atomic 
Electric  Companj  (Yankee  Atomic)  in 
its  agreement  to  s  ell  power  to  PSNH  (the 
Yankee  Atomic/I  SNH  agreement). 

PSNH  and  Cen  ral  Maine  are  both 
stockholders  in  Yankee  Atomic,  but, 
since  Central  Ma  ne  is  not  located  in  a 
state  adjacent  to  Massachusetts,  it  was 
not,  under  Masse  :husett8  law,  entitled 
to  purchase  pow«  r  directly  from  Yankee 
Atomic.  Instead.  pSNH  purchases  9.5% 
of  Yankee  Atomics  output  and  resells  it 
to  Central  Maine  under  the  PSNH/ 
Central  Maine  ag  'eement  being 
amended  by  this  riling.  The  arrangement 
is  intended  to  ilofi  through  to  Central 
Maine  the  same  (  osts  that  PSNH  pays 
Yankee  Atomic. '  Tie  payment  provisions 
of  the  PSNH/Cer  tral  Maine  agreement 
are  therefore  the  same  as  those  of  the 
Yankee  Atomic/I  SNH  agreement. 

The  Yankee  At  jmic/PSNH  agreement 
was  amended  in  docket  No.  ER90-47- 
000  where,  by  Lei  ter  Order  dated  May  1, 
1990,  the  Commia  iion  accepted  an  offer 
of  settlement  filei  by  Yankee  Atomic 
extending  the  agi  eement  and  reducing 
the  rates,  effectiv  b  January  1, 1990. 
PSNH  seeks  to  ai  lend  the  PSNH/ 
Central  Maine  ag  -eement  to  take  into 
account  certain  c  langes  that  were 
approved  by  the  i  Commission  in  Docket 
No.  ER9O-47-000.  PSNH  requests  waiver 
of  the  60  day  noti  :e  requirement  so  that 
the  present  filing  may  be  made  effective 
as  of  January  1, 1  >90  when  the 
amendments  to  tie  Yankee  Atomic/ 
PSNH  agreement  filed  in  Docket  No. 
ER90-47-000  beci  me  effective. 

Copies  of  the  fi  ing  have  been  mailed 
to  Central  Maine,  the  New  Hampshire 
Public  Utilities  C  (mmission  and  the 
Maine  Public  Uti  ities  Commission. 


Comment  date:  October  1, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsylvania  Power  &  Light  Co. 

(Docket  No.  ER91-fl35-000| 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  September 
11, 1991,  tendered  for  filing  an  executed 
Transmission  Service  Agreement  dated 
as  of  June  20, 1991  (Agreement), 
between  PP&L  and  Continental  Energy 
Associates  (CEA).  The  Agreement  sets 
forth  the  terms  and  conditions  under 
which  PP&L  will  transmit  electric  Output 
from  CEA's  cogeneration  facility  in  the 
Humboldt  Industrial  Park,  Hazleton, 
Pennsylvania  to  Public  Service  Electric 
&  Gas  Company  (PSE&G)  for  delivery 
and  sale  to  Consolidated  Edison 
Company  (Con  Ed). 

The  Agreement  provides  for  a  charge 
of  $2.65  per  Kw  per  month,  PP&L's 
standard  wheeling  rate.  These  charges 
were  developed  utilizing  Period  II 1986 
data  from  PP&L's  wholesale  rate  filing  at 
Pennsylvania  Power  &  Light  Co.,  Docket 
No.  ER85-719-000.  A  Settlement 
Agreement  filed  October  2, 1985  in  that 
docket  was  approved  by  the 
Commission  by  letter  order  dated 
October  29, 1985. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  S  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  upon  commencement  of  CEA's 
energy  sales  to  Con  Ed. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  PSE&E  and  the 
Pennsylvania  Public  Utility  Commission. 

Comment  date:  October  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  United  lUuminating  Co. 

[Docket  No.  ER91-632-000) 

Take  notice  that  on  September  6, 1991, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
short-term,  coordination  transactions 
involving  the  sale  of  capacity 
entitlements  to  UNITIL  Power 
Corporation  (UNITIL)  and  Fitchburg  Gas 
and  Electric  Light  Department 
(Fitchburg).  The  rate  schedules 
correspond  to  three  agreements, 
Fitchburg  #1.  Fitchburg  #2.  and  UNITIL 
The  commencement  and  termination 
dates  for  service  under  the  agreements 
are  listed  below.  UI  proposes  that  the 
rate  schedules  commence  and  terminate 
on  those  dates  by  its  filing,  gives  notice 
of  termination. 


Agrewneni 

Commencement 

Termination 

Fitchburg  ifl ... 
Rchburg  #2... 
UNITIL 

Jan  1   1990 

Jaa  28  1991 

Mar.  1.  1991 

Mar.  31,  1991. 

Jaa  1, 1991 

Jan.  31,  1991. 

The  service  provided  under  the 
agreements  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
UI  units. 

Copies  of  the  filing  were  mailed  to 
Fitchburg  and  UNITIL.  Copies  of  the 
filing  have  also  been  mailed  to  the 
Massachusetts  Department  of  Public 
Utilities  and  the  New  Hampshire  Public 
Utilities  Commission. 

Comment  date:  October  1. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Washington  Water  Power  Co. 

(Docket  No.  ER91-634-O0O] 

Take  notice  that  on  September  9, 1991, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  a  rate  revision 
for  the  Transmission  Service  Agreement 
(Agreement)  between  the  Washington 
Water  Power  Company  and  Montana 
Power  Company  (MPC).  WWP  states 
that  WWP  provides  MPC  with  105  MW 
of  firm  transmission  service  from  the 
WWP/MPC  point  of  interconnection 
near  the  Burke  115  kV  Switching  Station 
to  the  WWP/Bonneville  Power 
Administration  230  kV  point  of 
interconnection  at  the  Noxon         ^ 
Switchyard.  WWP  requests  that  the 
Commission  (a)  accept  the  rate  change 
for  the  105  MW  firm  transmission 
service  portion  of  the  Agreement, 
effective  as  of  October  1, 1991.  and  (b) 
grant  a  waiver  of  notice  pursuant  to  18 
CFR  35.11,  to  allow  the  filing  of  the 
Agreement  less  than  60  days  prior  to  the 
date  on  which  service  under  the 
Agreement  is  to  commence. 

A  copy  of  the  filing  was  served  upon 
Montana  Power  Company. 

Comment  date:  October  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  United  Illuminating  Co. 

[Docket  No.  ER91-841-O00I 

Take  notice  that  on  September  12, 
1991,  The  United  Illuminating  Company 
(UI)  tendered  for  filing  rate  schedules 
for  short-term,  coordination 
transactions  involving  the  sale  of 
capacity  entitlements  to  Central 
Vermont  Public  Service  Corporation 
(CVPS).  The  rate  schedule  corresponds 
to  an  agreement,  dated  November  29, 
199a  between  UI  and  CVPS.  The 
commencement  date  for  service  under 
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the  agreemetrt  is  November  1, 1998.  Ul 
proposes  that  the  rate  schedule 
commenoe  on  that  date. 

The  service  provided  under  the 
agreements  is  the  provision  of  capacity 
entitleraents  and  associated  energy  from 
UI. 

Copies  of  the  fiUng  were  mailed  to 
CVPS.  Copies  of  the  fihng  have  also 
been  mailed  to  lite  Vennont  Public 
Service  Board. 

Conuneat  date:  Odober  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ERgi-409-000] 

Take  notice  that  on  September  11, 
1991,  Pacific  Gas  and  Eleictnc  Company 
tendered  for  filing  an  amended  filing 
under  FERC  Docket  No.  ER91-489-000. 
This  docket  inrtially  filed  on  June  14, 
1991,  effected  Rate  Schedule  FPC  No.  29, 
with  Pacific  Power  and  Light  Company 
(PP&L).  and  Rate  Schedule  FERC  No. 
119.  with  the  Central  California  Power 
Agency  (CCPA). 

CCPA  had  questioned  some  of  the 
terms  and  conditions  discussed  in  the 
initial  filing  and  on  July  5, 1991.  and  on 
July  12. 1991,  requested  the  Commission 
suspend  its  review  of  this  docket  for 
initially  one  week  and  then,  in  the 
second  motion,  for  an  additional  60 
days.  PG&E  and  CCPA  have  reached 
agreement  uprai  the  effective  dates  and 
on  the  use  of  an  Automatic  Adjustment 
Clause  to  revise  Cost  of  Ownership 
charges  in  Rate  Schedule  FERC  No.  119. 
PP&L  was  unaffected  by  these  revisions. 
The  amended  filing  seeks  to  establish 
the  Automatic  Adjustment  Clause 
treatment,  and  a  related  Cost  of 
Ownership  charge  change,  effective 


upon  the  Commission's  acceptance  of 
the  amended  filing. 

Copies  of  this  filing  have  been  served 
upon  CCPA,  PP&L  and  the  CPUC 

Comment  date:  October  1. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiriqg  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervoie  or  protest  wifii  the  Federal 
Energy  Regulatory  Commission.  823 
North  Capitol  Street  NE,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  [18  CFR  385211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determiniag  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lets  D.  Cashell. 
Secretary. 
[FR  Doc.  91-22909  Filed  9-2J-91;  8:45  amj 
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(Docket  Nos.  CP91-3030-000,  tt  MJ 

Northern  Natural  Gas  Co.,  et  aL. 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Northern  Naturrf  dm  tj»^  et  «1. 


[Docket  Nos.  CP91-«a(MMa  Cr»l-303}-(iaa. 
CP91-3041-000.  CP91-3O33-O00,  and  CP91- 
3034-000) 

September  13. 1991. 

Take  notioe  that  on  September  10. 
1991,  Northern  Natural  Gas  Confipany. 
1400  Smith  Street,  P.O.  Box  118a 
Houston.  Texas  T72Sl-118a  and  Texas 
Gas  Transmission  Corporation.  3800 
Frederica  Street  Owensboro,  Kentucky 
42301,  (ApplicantsJ  filed  ia  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  S{  157.205  and  284.223  of  the 
Commission's  Regtdatioos  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behatf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No  CPafr-435-000  and 
Docket  No.  CP88-«8&-Oeo.  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  ^pen  to  public 
inspection.* 

Information  applicable  to  eadi 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  dale:  October  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  aotioe. 


'  These  prior  notice  requests  are  not 
corualiduled. 


Oooket  No.  (d^e  Med) 


CP91 -3030-000 
(9-10-91) 

CP91 -3031 -000 
(9-10-91) 

CP91 -3041 -000 
(9-10^ei) 

CP91-3033-000 

(•-to-etj 

CP91 -3034^)00 
(9-10-«1) 


Shippw  nam  t«t^) 


Production  GaMteMig 
Company  (marketer). 

ConlinerTtal  Natural  Gas. 
<nc.  (encMjaeO. 

'  Tetia  International,  Inc 
(end-useO. 

HatMrtOiaGas 

Coiporation 
(customer). 
Hart>ert  OS  S  Gas 
CoipofaboA 
(customer). 


Peak  day, 

average  day. 

annuai 

MMBto 


1.500 

l.tZS 

547,500 

75.000 

56.250 

27,375,000 

27.«00 

20.250 

8,855,000 

50/)00 

50.O0G 

18.250,000 

50.000 

50,000 

18.250,000 


Receipt  points 


WtoM... 
Various-. 
Vaiiaus... 
Va 


I 


Various.. 


Delivery  points 


Wtoua 
Various. 

lA. 

KV.m. 

•CY,  M. 


Contract  date,  rate 

schedule  service 
type 


Related  docket 
start  up  date 


rr-t  liitem«>tibie— . 

rr-i,  imsiTuptMe-... 

FT-tRrm 

IT,  ini9Ky0lti9 .._... 
IT,  tnterrupttrte 


ST91- 1008-000 
8-1-91. 

ST»1-iei  43-000 
S-4-91. 

ST91 -9927-000 

e-i-«i. 

ST91-10TM-000 

S-22-S1. 

ST>1-10r92-000 
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2.  ManvUle  CorpL  et  al. 

IDocket  No.  C191-lp6-000| 

September  13. 1991 

Take  notice  that  i 
Manville  Corpor  i 
of  717  Seventeerf  h 
Colorado  80202 
pursuant  to  section 
Act  and  the 
Commission's 
thereunder  for 
blanket  certificale 
abandonment  a 
interstate  commerce 
produced  by 
from  interstate 
pursuant  to 
(ISS)  programs: 
producers, 
natural  gas  for 


Fed(  r 
(Co 

'811 


..on  September  4, 1991. 
tion,  et  al.  (Manville) 

Street,  Denver, 
iled  an  application 

7  of  the  Natural  Gas 
•al  Energy  Regulatory 
mmission)  regulations 
unlimited-term 
with  pregranted 
u  thorizing  sales  in 

for  resale  of  (1)  gas 
Mahville;  (2)  gas  purchased 

tural  gas  pipelines 
discount  interruptible  sales 
gas  purchased  from 
brokers  or  marketers  of 
N  anville's  end-use  that 


•  The  et  al.  parlies 
Corporation.  Ri 
Corporation.  Riv 
and  Riverwood  Energ  ' 


{  re  Manville  Sales 
veiwofd  Natural  Resources 

International  Corporation 
Resources,  Inc. 


verwo  k1 


Docket  rx3.  (date  file  I) 


CP91-3035-000 
(9-10-91) 

CP9 1-3036-000 
(9-10-91) 

CP91 -3037-000 
(9-10-91) 
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is  surplus  to  Manville's  manufacturing 
needs;  and  (4)  gas  purchased  from  "non- 
first  sellers'  such  as  intrastate  pipeline 
companies  and  local  distribution 
companies,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  October  3, 1991,  in 
accordance  with  Standard  Paragraph  ) 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corp.,  et  al. 

[Docket  Nos.  CP91-3035-000.  CP91-3036-^KX) 
and  CP91-3037-000I 

September  13. 1991 

Take  notice  that  on  September  10, 
1991,  Texas  Gas  Transmission 
Corporation,  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  and 
Williams  Natural  Gas  Company,  P.O. 
Box  3288,  Tulsa,  Oklahoma  74101. 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP88-686-000  and 
Docket  No.  CP86-631-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  28, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Stopper  name  (type) 


Haibert  Oil  &  Gas 
Corporation. 

Hartien  Oil  a  Gas 
Corporation. 

Mountain  Iron  &  Supply 
Company  (marketer). 


Peak  day, 

average  day, 

annual 

MMBtu 


50.000 

50,000 

18.250.000 

50.000 

50.000 

18.250.000 

3.300 

3,300 

'  1.204,500 


Receipt  points 


Vanous.. 


Varkxis.. 


CO,  KS.  MO,  OK.  TX, 
WY. 


Delivery  points 


KY.  OH.  IN 

LA 

KA.  MO 


Contract  date,  rate 

sctiedule,  servKe 

type 


2-13-91.  IT, 
lnterTuptit>le. 

2-13-91  IT, 
Interruptible. 

8-1-91.  FTS,  Firm.... 


Related  docket 
start  up  date 


ST91-10194-000 
8-22-91. 

ST91-10191-000 
8-22-91. 

ST91-10230-000 
8-1-91. 


■  WNG's  quantitt^s  are  in  dekattierms. 

4.  Arkla  Energy  |tesources,  a  division  of 
Arkla,  Inc. 

[Docket  No.  CP91-4oi2-000) 
September  16. 1991 

Take  notice  th  it 
Arkla  Energy  Re  lources 
Milam  Street,  Sh  'eveport 
71151.  filed  in  Dc  cket 
a  request  pursua  it 
Commission's  Regi 
Natural  Gas  Act 
authorization  to 
sales  taps  and  ri  i 
service  to  Arkar  sas 
Company  (ALG) 
certificate  issuec 
CP82-384-000  a 


on  September  9. 1991. 
Inc.  (AER).  525 
Louisiana 
No.  CP91-3O12-O00 
to  §  157.205  of  the 
ulations  under  the 
(NGA)  for 

:onstruct  and  operate  3 
lated  facilities  for 
Louisiana  Gas 
under  AER's  blanket 
in  Docket  Nos. 
CP82-384-001 


rd 


pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

AER  states  that  it  would  install  the 
taps  for  deliveries  of  natural  gas  to  ALG, 
also  a  division  of  Arkla,  Inc.,  for  resale 
to  domestic  and  commercial  customers 
in  Hot  Springs  County,  Arkansas.  It  is 
asserted  that  AER  would  utilize  the  taps 
for  the  delivery  of  up  to  25  Mcf  of 
natural  gas  on  a  peak  day  and  5,700  Mcf 
on  an  annual  basis.  It  is  stated  that  the 
gas  would  be  delivered  from  AER's 
system  supply  and  that  the  gas  supply  is 
sufficient  to  provide  the  service.  It  is 
estimated  that  the  construction  cost 


would  be  $21,900,  to  be  financed  from 
internally  generated  capital. 

Comment  date:  October  31,,  1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP91-3010-000) 

September  16, 1991. 

Take  notice  that  on  September  9, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP91- 
3010-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
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authorization  ts  provide  an  inleiTuptible 
transportation  service  for  Peoples 
Natural  Gas  Company,  a  iocal 
distributor,  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  1o  section  7  of  the  Natural  Cas 
Act,  aU  ««  more  f«l1y  set  forth  in  the 
req«Ml  that  is  on  file  with  the 
Comnbxion  and  <^pen  to  puUic 
inapedlon. 

Tennessee  stales  Aat,  parsuant  to  an 
a^vement  dated  July  24, 1991,  under  i<» 
Rate  Schedule  IT,  it  proposes  to 
transport  wp  to  SOJOOO  Dt  per  day 
equivalent  of  natural  ^as.  Tennessee 
indicates  that  the  gas  woukj  be 
transported  from  various  receipt  points 
on  its  system,  and  wodd  be  redelivered 
in  other  various  delivery  points  to 
Peoples  Natural  Cas  Company. 
Tennessee  further  indicates  that  it 
would  transport  50^000  Dt  on  an  average 
day  and  18,250.000  Dt  annually. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  August  a  1991, 
as  reported  in  Docket  No.  ST91-102B& 

Comment  date:  October  31, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Mid  Lomsiana  Gas  Co. 

[Docket  Na  CFS1^02S-O0a| 
September  M,  MBL 

.Take  notice  that  on  September  9. 1901, 
Mid  Louisiana  Gas  Company  (Mid 


Louisiana).  5  Post  Oak  Park,  suite  MO. 
Houston.  Texas  77027.  filed  in  Docket 
Na  CP91-3025-00G  an  application 
piirsMant  to  section  7(b)  o^  &^  Natural 
Cas  Act  requesting  an  order  permitting 
and  approving  the  partial  abandonment 
and  adjustment  of  peak  day  and  annual 
entitleaents  for  ceriaiD  of  its  sales 
customers  currently  receiving  servioe 
under  its  Rate  Schedules  G-1  and  SG-1. 
all  as  more  ftilly  set  forth  in  its 
afiplicatian  which  is  on  &le  w^th  the 
Commissioa  and  opea  to  pobtic 
inspection. 

In  its  application  Mid  Louisiana 
requests  authorization  to  reduce  its  peak 
day  and  annual  obligations  to  Gulf 
States  Utilities  Company,  the  Town  of 
Vtdalia,  and  the  City  of  Zachary  and  to 
reduce  its  peak  day  obligations  but 
retain  annual  entitlements  for  Louisiana 
Cas  Service  Company. 

Mid  Louisiana  also  requests  that  the 
aethorizations  be  made  effective 
September  1, 1991.  to  reflect  the  intent  of 
Mid  Louisiana  and  each  affected 
customer. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 
7.  Panhandle  Eastern  Pipe  line  Co. 

(Docket  Nos.  CPgi-3060-OOa  CP91-3061-000. 
and  CP91-30e2-O00) 

September  16. 1991. 
Take  notice  that  on  September  11. 


1991,  Panhandle  Eastern  Pipe  Line 
Company  {Panhandle),  P.O.  Box  1642. 
Houston.  Texas  77251-1642.  Tiled  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  |  i  1S7.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  nattiral  gas  on 
behalf  of  shippers  under  Its  blanket 
certrficate  issued  m  Docket  No.  CP86- 
585-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  pubtic 
inspection.* 

Information'applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Panhandle  and  is  summarized  in  the 
attached  appendix. 

Commenl  date:  October  31. 199L  io 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


*  These  prior  notice  reqoecta  ape  not 
consolidated. 


Docket  No.  (date  fU«d) 

\ 

Shipper  name  (type) 

Peak  day. 

average 

day.  anaurf 

Dtti 

fiaceiptpoMs          ' 

Detivory  points 

Ceniract  date,  cata 

scttedele.  aervioe 

type 

nelated  docket, 

ctartupdaw 

CH91 -3060-000 
(9-11-91) 

CP1-3061-000 

(9-11-91) 

CP91 -3062-000 
(9-11-91J 

Parihandle  Trading  Co 
(Mailteter). 

Missouri  Public  Service 
(LDC). 

Access  Energy 
Corporation  (Marketer). 

25.000 

25.000 

a.  125.000 

6,861 

6.861 

2,504565 

100,006' 

100,000 

36,500,000 

Various 

KS 

VanotfS 

MO - 

MO - -....- 

IH 

7-18-91.PT. 
Interruptit>le. 

1 
8-1-91.  PT.  Rfm 

12-19-90.  PT, 
imera«nibie. 

St91-10066-000. 
6-1 -91. 

ST91 -10069-000. 
•-l-fl. 

ST91 -10072-000. 
8-1-91 

8.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No.  CP91 -3058-000] 
September  16. 1991. 

Take  notice  that  on  September  11, 
1091,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP91-3058-000.  a  request  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205]  for  authorization  to 
create  an  additional  point  of  delivery  for 
Public  Service  Electric  &  Gas  Company 
'PSE&G]  and  to  construct  and  operate 


certain  appurtenant  facilities,  under  the 
authorization  issued  in  Docket  No. 
CP82-429-O09  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  PSE&G  is  currently  a 
sales,  transportation  and  storage 
customer  of  Transco  under  various  rate 
schedules  with  a  total  firm  mainline 
capacity  entitlement  of  430.549  Mcf  of 
natural  gas  per  day  on  Transco's 
system. 


Transco  states  that  it  will  install  a  hot 
tap  and  meter  station  at  a  new  point  of 
delivery  for  PSE&G  located 
approximately  at  milepost  26.06  on 
Transco's  existing  Trenton  Woodbury 
lateral  in  Burlington  County,  New  jersey 
(hereinafter  referred  to  as  the  Burlington 
Delivery  Point).  It  is  stated  that  the 
Burlington  Delivery  Point  will  be  used 
by  PSE&G  to  receive  up  to  a  maximum 
daily  delivery  point  entitlement  of 
100.000  Mcf  from  Transco  on  a  firm  and 
intcrruptibie  basis  in  order  to  serve 
PSE&G's  Burlington  Generating  Station. 


48202 


IMI 
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Transco  estimates  that  the  facilities  will 
cost  approximate  y  $966,000.  and  PSE&G 
will  reimburse  Tr  ansco  for  all  costs 
associated  with  such  facilities. 

Transco  states  that  the  authorized 
total  transportatiim  and  sales  service 
entitlement  for  P{  E&G  will  not  be 
altered  from  the  c  urrent  level,  and  the 
addition  of  the  Bi  rlington  Delivery  Point 
will  have  no  effec  t  on  Transco's  peak 
day  or  annual  detveries  to  PSE&G. 
Furthermore,  it  is  stated  that  Transco 
has  sufflcient  sys  em  flexibility  to 
accomplish  delivi  ries  at  the  Burlington 
Delivery  Point  wi  hout  detriment  or 
disadvantage  to  Transco's  other  gas 
transportation  and  sales  customers.  As 
such.  Transco  sta  :es  that  the  addition  of 
such  point  will  ha  ve  no  effect  on 
Transco's  peak  di  ly  or  annual  deliveries 
to  such  other  cuslDmers.  Also,  it  is 
stated  that  the  addition  of  such  delivery 
point  is  not  prohil  tited  by  Transco's 
FERC  Gas  Tariff. 

Comment  date: 
accordance  with 
at  the  end  of  this 


October  31. 1991.  in 
!  Itandard  Paragraph  G 
lotice. 


9.  East  Tennessee 


[Docket  No.  CP91-3l»57-000] 
September  16, 1991. 


Take  notice  tha  t 
1991.  East 
Company  (East 
10245,  Knoxville. 
filed  in  Docket  Nc 
request  pursuant 
Commission's 
Natural  Gas  Act 
authorization  to 
new  delivery  poidt 


Tennessee 


Rejui 


on  September  11, 
Natural  Gas 
Tennessee).  P.O.  Box 
'  Tennessee  37939-0245. 

CP91-3057-000.  a 
o  §  157.205  of  the 
aliens  under  the 
CFR  157.205)  for 
construct  and  operate  a 
for  its  existing 


(18( 


Docket  No.  (date  Med 


CP91 -3047-000 
(9-10-91) 

CP91 -3048-000 
(9-10-91) 

CP9 1-3063-000 
(9-11-91) 

CP91 -3064-000 
(9-11-91) 


Natural  Gas  Co. 


customer  the  Knoxville  UtiHties  Board 
(KUB).  under  the  authorization  issued  in 
Docket  No.  CP82-412-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

East  Tennessee  proposes  to  establish 
a  new  delivery  point  for  KUB  where 
East  Tennessee's  16-inch  pipeline 
crosses  Tipton  Station  Road  in  Knox 
County,  Tennessee.  It  is  stated  that  the 
new  delivery  point  will  allow  KUB  to 
provide  service  to  a  presently  unserved 
portion  of  Knox  County  which  is 
growing  rapidly  and  presently  contains 
two  schools,  a  new  residential 
subdivision  and  expected  commercial 
usage.  East  Tennessee  submits  that  the 
installed  cost  of  these  facilities  is 
estimated  to  be  110,000. 

East  Tennessee  estimates  that  it 
would  deliver  55  Mcf  of  natural  gas  in  a 
maximum  hour  and  1.320  Mcf  of  natural 
gas  on  a  peak  day  at  this  delivery  point. 
It  is  submitted  that  the  addition  of  this 
delivery  point  will  not  result  in  an 
increase  in  the  total  volumes  currently 
authorized  for  delivery  to  KUB  by  East 
Tennessee. 

It  is  stated  that  the  proposal  is  not 
prohibited  by  its  existing  tariff  and  that 
it  has  sufficient  capacity  and/or 
transportation  arrangements  to 
accomplish  the  deliveries  proposed 
without  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  October  31. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


10.  ANR  Pipeline  Co.  el  al. 

(Docket  Nos.  CP91-3O47-O00,  CP91-3048-000. 
CP91-30e3-000.  and  CP91-3064-000| 

September  16. 1991. 

Take  notice  that  ANR  Pipeline 
Company.  500  Renaissance  Center. 
Detroit.  Michigan  48243.  and  Northern 
Natural  Gas  Company.  1400  Smith 
Street.  P.O.  Box  1188.  Houston.  Texas 
77251-1188.  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP8&- 
532-000  and  Docket  No.  CP86-435-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection. ' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  31, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Stvpper  name  (type) 


Natgas  U.S.  Inc. 
(marketer). 

Allen-Bradley  Company 
(Marketer). 

Texaco  Gas  Marketing 
(Marketer). 

Twister  Transmission 
Company  (Marketer). 


Peak  day. 

average  day 

annual  dt 


100.000 

100.000 

36.500.000 

3.000 

3.000 

1,095,000 

200,000 

150.000 

73.000,000 

20,000 

15.000 

7.300.000 


Receipt  ■  points 


Multiple.. 
Multiple.. 
Multiple.. 
Various.. 


Delivery  points 


MuWple 

WI 

Various 
TX.OK, 


Contract  data,  rate 

schedule,  service 

type 


6-12-90.  ITS. 
IntemjptitMe. 

1-16-90,  ITS, 
Interruptible. 

8-1-91,  IT-1. 
Interruptible. 

8-1-91, IT-1, 
Interruptible. 


Related  docket, 
start  up  date 


ST91-9877, 
7-19-91. 

ST91 -10005, 
7-27-91. 

ST91-10141. 
8-1-91 

ST91-10089. 
8-1-91. 


Offshore  Louisiar  a  and  offshore  Texas  are  shown  as  OLA  and  OTX 
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11.  Transwestem  Pipeline  Co.  and  ANR 
Pipeline  Co. 

(Docket  Nos.  CP91-306e-000  and  CP91-3068- 
000) 

September  16. 1991. 

Take  notice  that  Transwestem 
Pipeline  Company,  1400  Smith  Street, 
P.O.  Box  1188.  Houston,  Texas  77251- 
1188,  and  ANR  Pipeline  Company,  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  (Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP8&- 
133-000  and  Docket  No.  CP88-532-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection." 
Information  applicable  to  each 


*  These  prior  notice  requests  are  not 
'  consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  31, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  tM>.  (date  Med) 

Shipper  name  (type) 

Peak  day, 

average 

oay.  anrtual 

Receipt  points 

Delivery  points 

Contract  data,  rate 
scheduta.  aervic* 

«yp« 

Retaied  docket, 
start  up  dale 

CP9i -3066-000 

Westar  Transmission  Co. 
(Intrastate). 

Jack  D.  Hodgden 
Operating  Co. 
(Marketer). 

40.000 

30.000 

14.600,000 

(MMBtu) 

67 

67 

24.455 

vm 

AZ,  NM.  OK,  TX 

TX 

7-10-91.  ITS-1. 
Ir)terruptit)4e. 

4-16-91,  ITS. 
InterruptitM. 

ST91-10290, 

(9-11-91) 
CP91 -3068-000 

OK 

OK 

8-6-91. 
ST9 1-9998. 

(9-11-91) 

7-29-91. 

12.  Transcontinental  Gas  Pipe  Line  Corp. 

IDocket  No.  CP91 -301 1-000) 
September  IB,  1991. 

Take  notice  that  on  September  9, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396,  Houston,  Texas  77251,  pursuant  to 
the  prior  notice  procedure  prescribed  in 
5  157.212  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  and  Transco's  blanket 
certificate  issued  in  Docket  No.  CP82- 
426-000,  filed  in  Docket  No.  CP91-3011- 
000  a  request  for  authorization  to  create 
additional  capacity  at  an  existing  point 
of  delivery  for  a  certain  existing 
transportation  and  storage  customer  and 
to  construct  and  operate  certain 
appurtenant  facilities  all  as  more  fully 
set  forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Piedmont  Natural  Gas 
Company  (Piedmont)  is  currently  a 
transportation  and  storage  customer  of 
Transco.  Piedmont  has  a  firm 
transportation  service  entitlement  of 
270,322  Mcf  per  day.  Transco's  existing 
tariff  does  not  prohibit  the  expansion  of 
the  existing  delivery  point. 

Transco  states  that  it  has  agreed  to 
expand  facilities  at  an  existing  point  of 
delivery  for  Piedmont  located  in  Gaston 
County,  North  Carolina,  hereinafter 
referred  to  as  the  Hickory  Delivery 
Point,  in  order  to  provide  increased  firm 
transportation  service  at  such  point.  The 


proposed  expansion  is  designed  to 
increase  the  physical  capacity  at  the 
Hickory  Delivery  Point  for  54.000  Mcf 
per  day  to  150,000  Mcf  per  day.  The  total 
firm  service  entitlement  of  Piedmont 
would  not  be  altered  from  its  current 
level  of  270,322  Mcf  per  day.  Further,  the 
expansion  of  the  Hickory  Delivery  Point 
will  have  no  effect  on  Transco's  peak 
day  or  annual  volumetric  deliveries  to 
Piedmont,  or  any  other  existing 
customer.  Transco  states  that  upon 
completion  of  the  proposed  construction 
to  increase  service  at  the  Hickory 
Delivery  Point,  Transco  will  file  a 
revised  DPE  tariff  sheet  for  Piedmont  to 
reflect  the  proposed  changes  in 
transportation  service. 

It  is  stated  that  Transco  would 
construct,  install  and  operate  at  the 
Hickory  Delivery  Point  a  12-inch  tap 
valve,  three  8-inch  meter  tubes  and 
appurtenant  facilities.  The  construction, 
installation  and  operation  of  such 
facilities  will  comply  with  the 
environmental  requirements  set  forth  in 
S  157.206  of  the  Regulations.  Transco 
states  that  no  non-jurisdictional 
facilities  related  to  the  instant 
application  would  be  constructed. 

Comment  date:  October  31, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 


date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  A  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing} 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


IMI 
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L 


thit 


iti 


required,  further 
wilt  be  duly  given 

Under  the  proce< 
for,  unless  otherwise 
unnecessary  for 
or  be  represented 

G.  Any  person  oi 
staff  may.  within 
issuance  of  the  instant 
Commission.  Hie 
the  Commission's 
CFR  385.214)  a  motton 
notice  of  interventi  on 
§157.205  of  the  Rei  I 
Natural  Gas  Act 
protest  to  the  request 
filed  within  the 
the  proposed  activity 
be  authorized  e 
time  allowed  for 
protest  is  filed  and 
30  days  after  the 
a  protest,  the  instaht 
treated  as  an  appli  :ation 
authorization  pursuant 
the  Natural  Gas  A<  t 


n(  itice  of  such  hearing 


ure  herein  provided 
advised,  it  will  be 
applicant  to  appear 
the  hearing, 
the  Commission's 
days  after  the 
notice  by  the 
pi  irsuant  to  rule  214  of 
I  rocedural  rules  (18 
to  intervene  or 
and  pursuant  to 
ulations  under  the 
CFR  157.205)  a 

If  no  protest  is 
allowed  therefore, 
shall  be  deemed  to 
ive  the  day  after  the 

a  protest.  If  a 
not  withdraw  within 
allowed  for  filing 
request  shall  be 
for 
to  section  7  of 


jffect 


fil  ing . 


ti  ne . 


Standard  Paragrap  i 


V'lt 


J.  Any  person  de 
make  any  protest 
filings  should  on  or 
date  file  with  the 
Regulatory 
Capitol  Street,  NE 
20426  a  motion  to 
in  accordance  with 
the  Commission's 
Procedure  (18  CFR 
protests  filed  with 
be  considered  by  il 
appropriate  action 
not  serve  to  make 
parties  to  the 
wishing  to  become 
proceeding  herein 
intervene  in 
Commission's  rulei 

Under  the  procei  I 
for,  unless  oth 


accorc  ance 


lerwi  se 


Docket  No.  (dale  Med) 


CP91-3065-000 

ST91-9922 

(9-11-91) 
CP91 -3069-000 

ST91-9922 

(9-11-91) 
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iring  to  be  heard  or 
th  reference  to  said 
before  the  comment 
Federal  Energy 
Commifsion.  825  North 
Washington.  DC 
intervene  or  a  protest 
the  requirements  of 
I  :ules  of  Practice  and 
385.211.  .214).  All 
he  Commission  will 
in  determining  the 
to  be  taken  but  will 
I  he  protestants 
proci  eding.  Any  person 
a  party  in  any 
I  nust  file  a  petition  to 
with  the 


ure  herein  provided 
advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Caahell, 

Secretary'- 

[FR  Doc.  91-22910  Filed  9-23-91;  8:45  am| 

BKUNQ  CODE  (TIT-Ot-M 

[Docket  Nos.  CP91-3040-000,  et  al.l 

Norttiwest  Pipeline  Corp.,  et  al.;  Natural 
Gas  Certificate  Filings 

September  17, 1991 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corp. 

(Docket  No.  CP91-3O4O-000J 

Take  notice  that  on  September  10. 
1991.  Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  58900,  Salt  Lake 
City,  Utah  84158-0900.  filed  in  Docket 
No.  CP91-3040-000  a  request  pursuant  to 
S  157.205. 157.211  and  157.212.  and 
157.216  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  facilities,  and  for  authorization 
to  construct  and  operate  facilities,  to 
add  a  new  delivery  point,  to  increase  the 
minimum  delivery  pressure  at  various 
delivery  points  and  to  reallocate  firm 
service  under  the  authorization  issued  in 
Docket  No.  CP89-1740  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  Intermountain 
Gas  Company  (Intermountain)  has 
requested  a  reallocation  of  its  maximum 
daily  delivery  obligations  (MDDO) 
among  most  of  its  firm  delivery  points, 
along  with  delivery  pressure  changes,  to 
better  satisfy  its  current  and  projected 
firm  service  requirements  in  its 
distribution  areas.  Northwest  proposes 
to  implement  these  changes  in  part  by 
partially  abandoning  and  upgrading  the 


existing  metering  facilities  at  the 
Meridian.  Caldwell.  Idaho  State 
Penitentiary.  Idaho  Falls,  Mountain 
Home,  and  Soda  Springs  meter  stations. 
Northwest  further  proposes  to  construct 
a  new  delivery  point  in  Ada  County, 
Idaho  which  it  states  will  enable 
Intermountain  to  meet  increased  load 
requirements. 

Comment  date:  November  1, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Florida  Gas  Transmission  Co. 

(Docket  No.  CP91-3065-000  and  CP91-3069- 
000) 

Take  notice  that  Florida  Gas 
Transmission  Company.  1400  Smith 
Street,  P.O.  Box  1188,  Houston.  Texas 
77251-1188.  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP89-555-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  priur  notice  requedt  are  not 
consolidated. 


.Shipper  name 


Peoples  Gas  System. 
Inc. 

People's  Gas  System, 
lnc.» 


'  Peak  day 

Average  (toy _.. 

Annual 


Peak  day. 

average  day. 

annual 

MMBtu 


(') 
(•) 


Receipt  points 


TX,  LA... 
TX.LA... 


Delivery  points 


Contract  date,  rate 

sctiedule.  service 
type 


FL 

FL.... — 


11-1-89.  FTS-1. 

Rrm. 

11-1-89,  FTS-1. 
Firm. 


Related  docket, 
start  up  date 


8-1-91. 
8-1-91. 


94,978 

86.129 

31.437.239 
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•Peak  day „ ' 

Average  day _ „ _ 

Annual.... , 

Paoptes  Gaa  System.  Inc.  Is  successor-in-interest  to  Southern  Qas  Company.  Division  ol  Donovan  Companies,  IfW. 


8.569 

7,068 

2.579.770 


3.  Columbia  Gulf  Transmission  Co.,  et  al. 

IDocket  Nos.  CP91-3073-000,  CP91-3074-000, 
CP91-3075-000,  CP91-3076-000.  CP91-3077- 
000,  and  CP91 -3078-000) 

Take  notice  that  on  September  13. 
1991,  Columbia  Gulf  Transmission 
Company,  P.O.  Box  683.  Houston.  Texas 
77(X)1.  and  Tennessee  Gas  Pipeline 
Company,  P  O.  Box  2511,  Houston, 
Texas  77252,  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 


under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP8&- 
239-000  and  Docket  No.  CP87-115-O00, 
respectively,  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 
Information  applicable  to  each 


*  Thete  prior  notice  requests  are  not 
con3olidaled. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  1. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate        a^.,^  ^n  -i «. 

schedule,  serv«e           t^J^tT' 
j^^                    Stan  up  oate 

CP91 -3073-000 

Transco  Energy 

Marketing  C;on)pany 

(marketer). 
Phillips  Petroleum 

Company  (producer). 

Total  Minatome 
Corporation  (shipper). 

Neste  Trading,  Inc. 
(shipper). 

Phillips  Petroleum 
Company  (produce^). 

Texas-Ohio  Gas.  Inc. 
(shipper). 

200,000 

160,000 

56,400,000 

100,000 

80.000 

29.200,000 

100,000 

80,000 

29,200.000 

300,000 

240,000 

87,600,000 

50.000 

40.000 

14.600.000 

10.000 

10.000 

■  3,650.000 

On  LA.  on  LA 

On  LA,  Off  LA 

7-1-87,  ITS-2,             ST91-10102-000. 

(9-13-91) 

CP91 -3073-000 
(9-13-91) 

CP91 -3075-000 

On  LA,  Off  LA.... 

Off  LA,  On  LA 

TX _ 

Variotm _ 

On  LA.  KY 

Intemjptit>le. 

7-10-91.  rrs-a 

tnterruptible. 
10-25-88,  ITS-2, 

8-2-91. 

ST91-101 09-000. 
8-1-91. 

ST91-10107-000. 

(9-13-91) 
CP91 -3076-000 

On  LA,  Off  LA 

ITS-1,                    1      8-2-91. 
Intemjptible.          { 
9-1-90,  ITS-2,          1  ST91-1010e-000. 

(9-13-91) 
CP91-3077-000 

Off  LA 

On  LA 

ITS-1. 
Intemjptible. 
6-13-89.  ITS-2, 
tnterruptible. 

7-22-91.  IT. 
IntemjptiMa. 

8-2-91. 

ST91-101 10-000, 

(9-13-91) 
CP91-3078-O00 

Various 

Various ™ 

8-1-91. 
ST91-101 53-000. 

(9-13-91) 

8-6-91 

'  Tennessee's  quantities  are  in  dekatherms. 


4.  Florida  Gas  Transmission  Co.,  et  al. 

IDocket  Nos.  CP91-3028-000.  CP91 -3029-000. 
CPgi-3038-000.  and  CPgi-3039-000) 

Take  notice  that  on  September  10. 
1991.  Applicants  filed  prior  notice 
requests  with  the  Commission  in  the 
above-referenced  dockets  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 


blanket  certificates  issued  to  Applicants 
pursuant  to  section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  requests 
which  are  open  to  pubhc  inspection.' 

The  applicants  have  provided 
information  applicable  to  each 
transaction,  including  the  shipper's 
identity;  the  type  of  transportation 
service;  the  appropriate  transportation 


*  These  prior  notice  requests  are  not 
consolidated. 


rate  schedule;  the  peak  day,  average  day 
and  annual  volumes;  the  service 
initiation  date;  and  related  ST  docket 
number  of  the  120-day  trar.saction  under 
S  284.223  of  the  Commission's 
Regulations,  as  summarized  in  appendix 
A.  Applicant's  addresses  and 
transportation  blanket  certificates  are 
shown  in  appendix  B. 

Comment  date:  November  1, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Docket  No. 


CP91 -3028-000 
CP91-3029-000 
CP91 -3038-000 
CP91 -3039-000 


Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


=Peak  day 

Average  day . 

Annual 

'Peak  day. .... 
Avwageday. 
Annual „ 


'  Oekatherms. 


Flonda  Gas  Transmisswil  Company, 
f^xttiem  Natural  Gas  Coi  ipany, 
Williams  fttatural  Gas  Con  ipany. 


5.  Northwest  Pipelii  e  Coqi 
IDockel  No.  CP91-30l|-000| 

Take  notice  that 
Northwest  Pipeline 


Appendix  A 


Shipper  name  (type) 


!  Consolidated  Metals. 
I      Inc.  (shipper). 

'  Kissimmee  UIHity 
I      Aothonty  (stopper). 

I  Ford  Motor  Company 
(end-user). 

Kansas  Power  and  Ugftt 
I     Company  (local 
i      disMMJtor). 


Peak  day. 

average  day. 

annual 

MMetu 


Receipt  po<nts' 


(') 


(') 


(*)  7.000 

7.000 

2.555.000 

25.000 

25.000 

9.125.000 


AL.  FL.  LA.  OLA.  MS. 
TX.  OTX 

LA.  TX 


CO.  KS.  MO,  OK.  TX. 
WY. 

CO.  KS.  MO,  OK,  TX. 
WY. 


Defivery  points 


FL.. 


FL.. 


KS.MO.. 


Contract  date,  rate 

Khedute,  service 

type 


Related  docket. 
Stan  update 


KS.MO.  OK. 


7-1-91,  PTS-1 

Preferred 

imemjplMe. 
11-10-90,  as 

amended.  FTS- 

1.  Firm, 
8-1-91,  FTS-2. 

Firm. 

8-1-91.  FTS-1  & 
FTS-iFirm. 


ST91-9945, 
8-1-91 

ST9 1-9921, 
8-1-91. 

ST91-10.229. 
8-1-91. 

ST91-10.  232, 
8-1-91. 


Phaael 


1.431 
1.073 

522,393 
1,827 
1,177 

429.458 


Phase  II 


1,380 
1,035 

503,764 
2.106 
1,511 

551,424 


Appendix  B 


Applicant's  address 


1400  Smrth  Street.  P.O.  Box  1188,  Houston,  Texas  77251-1188 

Divwon  of  Enron  Corp.,  1400  Smith  Street  P.O.  Box  1188,  Houston.  Texas  77251-1188 . 
P  O.  Box  3288.  Tulsa.  Oklahoma  74101 


Blanket  docket 


CP89-555-000 
CP86-435-000 
CP86-631-000 


(  n  September  9, 1991, 
Corporation 


(Northwest).  295  Ch  peta  Way.  Salt  Lake 
City.  Utah  84108.  fil  id  in  Docket  No. 
CP91-3015-O(X)  a  re<  uest  pursuant  to 
§  157.205  of  the  Conlmission's 
Regulations  under  tjie  Natural  Gas  Act 
(18  CFR  157.205)  forlauthorization  to 
provide  an  intemiplible  transportation 
service  for  ChemstiM-  Lime  Company,  an 
end-user,  under  the  planket  certificate 
issued  in  Docket  Not  CP86-578-000.  and 
for  authorization  to  construct  and 
operate  a  new  mete  to  facilitate  the 
transportation  servi  ;e.  under 
Northwest's  blanke(  certificate  issued  in 
Docket  No.  CP82^3&-000.  both  pursuant 
to  section  7  of  the  N  atural  Gas  Act.  all 
as  more  fully  set  for  ;h  in  the  request  that 
is  on  file  with  the  O  immission  and  open 
to  public  inspection 

Northwest  states  hat,  pursuant  to  an 
agreement  dated  Jut  e  3. 1991.  under  its 
Rate  Schedule  TI-1,  it  proposes  to 
transport  up  to  2.50(  MMBtu  per  day 
equivalent  of  natur J  gas.  Northwest 
indicates  that  it  wot  Id  transport  2.400 
MMBtu  on  an  avera  ie  day  and  745.000 


MMBtu  annually.  Northwest  further 
indicates  that  the  gas  would  be 
transported  from  various  receipt  points 
on  its  system  and  would  be  redelivered 
at  various  delivery  points  on  its  system, 
including  the  Chemstar  Lime  Plant, 
located  in  Caribou  County,  Idaho. 

It  is  stated  that  Northwest  will 
construct  and  operate  a  meter  and 
related  facilities  for  deliveries  of  natural 
gas  to  Intermountain  Gas  Company 
(IGC)  for  use  by  Chemstar  in  Chemstar's 
new  lime  processing  plant.  The 
construction  cost  is  estimated  at 
$207,010.  to  be  paid  for  by  Northwest 
pursuant  to  the  facility  reimbursement 
provisions  in  Volume  No.  1-A  of  its 
Tariff. 

Northwest  advises  that  service  under 
§  284.223(a)  will  commence  on 
completion  of  the  proposed  construction 
and  that  an  initial  report  will  be  filed  at 
that  time. 

Comment  date:  November  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 


the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-22907  Filed  »-2»-91:  BAij  am| 

BILLING  CODE  6717-01-M 

[Docket  No.  RP90-22-014] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 
Additionai  Compliance  Filing 

September  17. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company f'Algonquin") 
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on  September  13, 1991,  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  tariff  sheets  listed  in 
appendix  A: 

Algonquin  states  that  it  is  making  the 
instant  filing  to  incorporate  the  terms 
and  conditions  of  the  Stipulation  and 
Agreement  in  Docket  No.  RP90-22-000 
as  filed  on  December  14, 1990  and 
approved,  as  modifled,  by  the 
'Commission's  Order  of  April  19, 1991 
into  the  tariff  sheets  listed  in  appendix 
A.  Algonquin  states  that  the  instant 
filing  is  in  addition  to  its  compliance 
filing  of  August  1, 1991  in  Docket  No. 
RP9O-22-013.  which  was  accepted  by 
Commission  Order  issued  August  27, 
1991. 

Algonquin  states  the  instant  filing 
contains  appropriate  revised  tariff 
sheets  reflecting  rates  equivalent  to  the 
Settlement  Base  Rates  under  its  rate 
schedules,  adjusted  as  appropriate  to 
reflect  authorized  changes  as  provided 
by  Algonquin's  FERC  Gas  Tariff. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  AH  such  protests  should  be  filed 
on  or  before  September  24, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell. 
Secretary. 

[FR  Doc.  01-22915  Filed  9-23-91:  8:45  am] 
BILLma  COOK  STIT-AI-M 

(Docket  No.  TM92-2-23-000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Qas  Tariff 

September  17, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  September  13, 1991  certain 
revised  tariff  sheet  included  in  appendix 
A  attached  to  the  filing.  Such  sheet  is 
proposed  to  be  effective  as  of  October  1, 
1991. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  revise  the  billing 


amounts  shown  on  Second  Revised 
Sheet  No.  6B  to  comply  with  the 
provisions  of  ordering  Paragraph  (B)  of 
the  Commission's  August  26, 1988  order 
in  ESNG'a  Docket  No.  RP88-226-000. 
The  referenced  order  requires  ESNG  to 
file  revised  billing  amounts  to  "track" 
any  modifications  to  Transcontinental 
Gas  Pipe  Line  Corporation's  (Transco) 
take-or-pay  charges  ordered  by  the 
Commission.  Transco  filed  on  August  30, 
1991  to  eliminate  the  Fixed  and 
Commodity  Litigant  Producer  Settlement 
Payment  (LPSP)  charge  which  Transco 
was  authorized  to  collect  over  a  one- 
year  amortization  period  October  1, 1990 
through  September  28, 1991  in  their 
Docket  No.  RP90-179-000,  et  al.  The 
impact  on  ESNG  is  a  decrease  of  $3,593 
per  month  (i.e.  from  $42,845  to  $39,252) 
in  the  amount  of  fixed  monthly  take-or- 
pay  charges,  it  will  incur  from  Transco 
as  of  October  1,1991. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
with  the  Federal  Energy  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  and  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  24, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoUD.CadMll. 
Secretary. 
[FR  Doc.  91-22913  Piled  9-23-91;  8:45  am] 

mUJNO  COOC  •717-01HI 

[Dodttt  No.  RPM-7(M)05] 
Equltrans,  Inc.;  Report  of  Refunds 

September  17, 1991. 

Take  notice  that  on  September  9, 1991, 
Equitrans,  Ina  (Equitrans)  in  compliance 
with  the  Commission's  ordering 
paragraph  (D)  of  its  Order  issued  July  25, 
1991.  tendered  for  filing  a  Report  of 
Refunds  Made  on  August  24, 1991. 

Equitrans  states  the  Report  of  Refunds 
Made  encompasses  all  customers  as 
required  under  the  Settlement.  Gross 


refunds  distributed  totaled  $6,943,433^7, 
plus  accrued  interest  thereon  to  the  date 
of  distribution  of  August  24, 1991  of 
$351,320.10  for  a  total  of  $7,294,753.47. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  24, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loic  D.  Cashell. 
Secretary. 

(FR  Doc.  91-22917  Piled  9-23-91;  8:45  am] 
BtLUNO  CODE  sriT-ai-ii 


[Docket  No.  TII91-4-2S-000] 

kHississippi  River  Transmission  Corp.; 
Rate  Change  FHing 

September  17, 1991. 

Take  notice  that  on  September  11, 
1991,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1: 


EftoCiMM  DtM 

Thtrteentfi  Revised 

October  1^  1891. 

Sheet  No.  4A.1. 

Tentti  Revised  Sheet  ^4o. 

October  12,  1991. 

4A.4. 

Ninth  Revised  Sheet  No. 

October  1Z  1991. 

4A.5. 

Fourth  Revised  Sheet 

July  1,1991. 

No.  4A.6. 

Second  Revised  Sheet 

December  1. 1990. 

No.  4A.7. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  the 
flowtbrough  of  take-or-pay  refunds 
received  by  MRT  on  August  12, 1991 
from  Natural  Gas  Pipeline  Company 
(Natural)  in  their  Docket  No.  RP91-22- 
000  et  al.  MRT  states  that  the  refunds 
have  been  allocated  to  MRTs  customers 
in  accordance  with  MRTs  June  28, 1991 
Stipulation  and  Agreement  on  the 
Allocation  and  Recovery  of  Transition 
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;pii 


I  res  =rv 


Cos^s  from 
(Settlement) 
Order  dated  July 
that  Revised  Sheel 
4A.5  also  reflect 
or-pay  amounts 
compared  to 
collected  by  MFT 
customers. 

MRT  states  tha 
4A.7  are  being 
MRT  states  that 
previously  relatec 
Line  Company's 
activity  which 
No.  4A.1  in  MRFs 
Settlement;  thereb  y 
for  Sheet  No.  4A.«r 
being  eliminated 
was  closed  effect 

MRT  states  thai 
has  been  mailed 
jurisdictional 


Upstrefcim  Pipelines 
appn  ived  by  Commission 
5. 1991.  MRT  stales 
Nos.  4A.1,  4A.4  and 
reconciliation  of  take- 
id  to  Natural  by  MRT 
take-jor-pay  amounts 

from  its  jurisdictional 


S  leet 


(IJ 


was 


ii/e . 


1.211 


state  commission! 
and  Missouri. 

Any  person  des 
protest  said  filing 
intervene  or  protekt 
Energy  Regulatorj 
North  Capitol  St 
DC  20426.  in  acco^da 
385.214  and  385., 
Rules  and  Regula 
or  protests  should 
September  24, 199 1 
considered  by  the 
determining  the  a 
taken,  but  will  no 
protestants  parti 
Any  person  wishi 
must  file  a  motion 
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Commission  and 
inspection  in  the 
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Secretary. 
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Sheet  Nos.  4A.6  and 
ed  for  future  use. 
No.  4A.6 
to  United  Gas  Pipe 
nited)  take-or-pay 
transferred  to  Sheet 
June  26, 1991 

eliminating  the  need 
and  Sheet  No.  4A.7  is 
t^ecause  the  account 
April  20. 1991. 
copies  of  the  filing 
each  of  MRT 

and  interested 
of  Arkansas,  Illinois 
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customers 
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with  the  Federal 
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t,  NE.,  Washington, 

nee  with  18  CFR 
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Commission  in 
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available  for  public 
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[Docket  No.  IN86-6<-0091 

Ozark  Gas  Pipelii|«  Corp.;  Report  of 
Refunds 

September  17, 1991. 

Take  notice  tha 
Ozark  Gas  Pipeliile 
filed  a  report  sho\  i 
$329,872.00  to  Coll  imb 
Transmission  Company 
Tennessee  Gas  Pi  )el 
(Tennessee)  for  tli  e 
1990  through  December 

Ozark  states  th 
made  in  compliance 
and  Consent  Agrt  ement 


on  February  5, 1991. 
Corporation  (Ozark) 
ing  refunds  of 
ia  Gas 

(Columbia)  and 
ine  Company 
period  January  1, 
31, 1990. 
t  the  refunds  were 
with  a  Stipulation 
approved  by 


Commission  order  issued  August  3, 1987, 
which  requires  a  $0,005  credit  per 
volume  of  gas  shipped  to  Columbia  and 
Tennessee. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  24, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
L,oi8  D.  Cashell, 
Secretary. 
[FR  Doc.  91-22911  Filed  9-23-91:  8:45  am) 

BILLINO  COOC  C717-01-M 


(Docket  No.  RPe9-225-013] 

South  Georgia  Natural  Gas  Co.;  Refund 
Report 

September  17, 1991. 

Take  notice  that  South  Georgia 
Natural  Gas  Company  (South  Georgia) 
on  September  11, 1991,  pursuant  to  the 
Federal  Energy  regulatory  Commission 
orders  dated  July  3. 1991  and  October  29. 
1990  tendered  for  filing  a  refund  report 
in  the  above  captioned  proceeding. 

South  Georgia  states  that  copies  of  the 
letter  are  being  mailed  to  all  of 
Southern's  jurisdictional  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  24. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-22912  Filed  9-23-91;  8:45  am) 

MLUNG  CODE  e717-«1-M 


(Docket  No.  ER90-159-0021 

Soutt)  Carolina  Electric  &  Gas  Co.; 
Order  on  Remand  and  Announcing 
Policy  With  Respect  To  Pleadings 
Concerning  Issues  of  Contract 
Interpretation 

Issued  September  17, 1991. 

This  case  is  on  remand  from  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.' 

Background 

By  order  issued  on  May  21. 1990.  the 
Commission  denied  Central  Electric 
Power  Cooperative.  Inc.'s  (Central 
Electric)  request  for  summary 
disposition  or,  in  the  alternative, 
suspension  and  hearing,  and  accepted 
without  suspension  or  hearing  South 
Carolina  Electric  &  Gas  Company's 
(South  Carolina)  proposed  decrease  in 
its  wholesale  energy  charge.*  The 
decrease  in  the  wholesale  energy  charge 
was  intended  to  track  a  decrease  in- 
South  Carolina's  retail  energy  charge 
pursuant  to  a  1984  settlement  agreement. 

Central  Electric  had  argued  that  South 
Carolina  violated  the  settlement 
agreement  by  using  a  different  rate 
design  for  its  wholesale  rate  than  that 
used  for  its  retail  rate.'  Specifically. 
Central  Electric  contended  that  South 
Carolina's  proposal  to  implement  the 
wholesale  rate  decrease  by  reducing 
only  the  energy  charge  would  result  in  a 
"demand/energy  ratio,"  after 
adjustment,*  different  than  in  the  retail 
rate. 

Central  Electric  argued  that  South 
Carolina's  proposal  would  result  in 
Central  Electric  paying  approximately 
$20,000  more  than  it  should  pay  under 
the  settlement  agreement  and  would 
violate  the  settlement  agreement's 
requirement  that  South  Carolina  not 
maintain  or  place  into  effect  a  wholesale 
rate  that  has  either  its  demand  or  energy 
component,  as  adjusted,greater  than  the 
retail  rate.  • 

In  the  May  21  order,  the  Commission 
found  that  section  10,  the  pertinent 
provision  of  the  settlement  agreement, 
was  "unclear  and  ambiguous  concerning 
the  appropriate  methodology  for 


'  Central  Electric  Power  Cooperative.  Inc.  v. 
FERC.  No.  90-1425  (DC  Cir.  |uly  22. 1991). 

*  South  Carolina  Electric  h  Cat  Company.  51 
FERC  1  61.193,  re/i  g  denied.  52  FERC  |  61.065  (1990). 

*  Central  Electric  did  not  protest  the  overall  rate 
reduction.  See  51  FERC  at  61.529  n.e. 

«  Adjustments  are  to  be  made  for  differences  in 
fuel  cost  recovery,  which  are  not  at  issue  in  this 
case.  See  52  FERC  at  61.286  n.6. 

'  The  City  of  Orangeburg.  South  Carolina  Tiled  a 
motion  to  intervene  in  support  of  South  Carolina's 
niing,  and  South  Carolina  filed  an  answer  in 
opposition  to  the  motion  for  summary  disposition. 
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ensuring  that  (South  Caroitna't) 
wholesale  rate  changes  track  its  retail 
rate  changes."  •  However, 
notwithstanding  that  section  10  was 
ambiguous,  the  Commission  found  that 
the  settlement  agreement  as  a  whole 
was  not  ambiguous  and  that  South 
Carolina's  interpretation  of  the 
settlement  agreement  was  more 
persuasive  than  Central  Electric's.  In  so 
doing,  the  Commission  read  the 
pertinent  provision  of  the  settlement 
agreement  in  light  of  the  other 
provisions  of  the  settlement  agreement 
The  Commission  found  no  support  for 
Central  Electric's  argument  that  the 
settlement  agreement  required  a 
particular  percentage  relationship 
between  demand  and  energy  charges.^ 

On  rehearing.  Central  Electric 
reasserted  that  it  was  entitled  to 
summary  disposition.  Alternatively. 
Central  Electric  argued  that  if  section  10 
contained  any  ambiguity,  the 
Commission  should  order  a  hearing  at 
which  the  parties  could  offer  extrinsic 
evidence  of  the  intent  of  the  parties  in 
drafting  the  settlement  agreement. 

In  denying  rehearing,  the  Commission 
rejected  Central  Electric's  claim  that 
section  10  of  the  settlement  agreement 
was  unambiguous  and  could  be  read 
only  in  its  favor.  The  Commission 
rejected  Central  Electric's  argument  that 
it  should  be  permitted,  in  a  hearing,  to 
introduce  extrinsic  evidence  of  the 
parties'  intent.  The  Commission 
determined  that  that  principle  of 
contract  law  did  not  apply  because  the 
settlement  agreement  as  a  whole  was 
not  ambiguous,  i.e.,  when  the  pertinent 
provision  was  read  in  the  context  of  the 
entire  settlement  agreement  there  was 
no  ambiguity."  The  Commission 
therefore  again  concluded  that  South 
Carolina's  interpretation  of  the 
settlement  agreement  was  reasonable. 

Central  Electric  subsequently 
appealed  the  Commission's  orders  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  While  that 
appeal  was  pending,  the  Commission. 
citing  the  court's  recent  decision  in 
Cajun  Electric  Power  Cooperative,  Inc. 
v.  FERC,'  which  had  been  issued  after 
the  Commission  had  denied  rehearing, 
filed  a  motion  with  the  court  to  remand 
the  instant  case  back  to  the  Commission 
for  further  consideration.  As  noted,  the 
court  granted  the  Commission's  motion. 


Discusskn 

In  Ca/un  Electric  Power  Cooperative. 
Inc.  v.  Gulf  States  Utilities  Company 
{Ca/un],**  the  Commission  denied  a 
complaint,  which  concerned  an 
interpretation  of  a  contract.  The 
Commission  found  the  contract 
unambiguous  and  found  that  it  had  no 
reason  to  consider  the  extrinsic 
evidence  submitted  by  the  complainant 
to  determine  the  Intent  of  the  parties.  On 
appeal,  the  court  found  that  the 
pertinent  language  was  ambiguous  and 
remanded  the  case  to  the  Commission 
for  further  proceedings,  directing  that 
the  Commission  order  a  hearing  in 
which  the  complainant  would  have  the 
opportunity  to  show  whatever  evidence 
it  may  adduce  that  is  probative  as  to  the 
intent  of  the  parties." 

In  view  of  the  court's  decision  in  the 
Cajun  proceeding,  which  was  issued 
after  we  had  denied  rehearing  in  this 
case,  we  have  reexamined  our  eariier 
orders.  SpeciHcally,  given  that  we  cited 
extrinsic  evidence  in  support  of  our 
determination.'*  we  believe  it 
appropriate  to  allow  Central  Electric  an 
opportunity  to  proffer  extrinsic  evidence 
in  support  of  its  view  of  the  parties' 
intent  in  negotiating  the  settlement 
agreement. 

In  short,  in  the  unique  circumstances 
of  this  case,  where  the  court's  decision 
in  the  Cajun  proceeding  followed  our 
denial  of  rehearing  but  preceded  final 
disposition  of  this  case  on  appeal,  we 
believe  it  appropriate  to  provide  Central 
Electric  one  further  opportunity  to 
proffer  evidentiary  support.  ;>.. 
affidavits,  contemporaneous 
documentary  evidence,  vtrritten 
testimony,  or  the  like,  and  to  give  the 
other  parties  an  opportunity  to 
respond." 


•  51 PERC  at  ei.ssa 

»/t/.  at  61.530-31. 
•52FERCat61.266-«7. 

•  Ca/uo  Eleclri-  Power  CoopenUve.  Inc.  v.  FERC 
924  ?2A  1132  Vf  Ci   1W1). 


■0  49  FERC  1 91.068  (1990).  reh'g  denied.  50  FERC 
\  61.070  (1990). 

■  >  924  F.2<1  at  1130-37.  On  remand  th« 
CommiasJon  set  the  tnaner  for  hearing.  Cajun 
Electric  Power  Cooperative.  Inc.  v.  Gulf  States 
Ulililiet  Company.  65  FERC  f  eiX)eu  (1991). 

'*  The  May  21  order  noled  that  the  Coininiaskm 
also  reviewed  the  company's  rate  design  reflected 
in  the  earlier  original  settlement  rates  and  the 
periodic  revisions  that  tracked  retail  rate  changes. 
See  51  FERC  at  61.530:  52  FERC  at  61.286  n.15. 

"  In  its  Request  for  Rehearing.  Central  Electric 
Hsserted  that  the  clear  purpose  and  intent  of  Section 
10  was  to  protect  customers  from  a  price  squeete 
resulting  from  an  adverse  rale  design.  Hotvever.  it 
tiled  no  evidence  in  support  of  that  assertion. 
Request  for  Rehearing  al  6.  Citing  case  law  and  law 
review  articles  with  respect  to  the  introduction  of 
extrinsic  evidence  and  contract  interpretation. 
Central  Electric  also  argued  that  woids  can  have 
different  meanings.  Again,  however,  il  cited  no 
evidence  in  suppori  of  its  asseriion  as  to  the 
contract's  meaning.  Request  for  Rehearing  al  11-12. 

In  its  earlier  intervention  and  protests.  Central 
Flectric  likewise  provided  no  evidence  in  suppori  of 
its  assertion  as  to  Ihe  contract's  meaning. 


We  will  then,  after  examining  such 
evidence,  reevaluate  whether  an 
evidentiary  hearing  is  warranted  or 
whether  summary  disposition  is 
appropriate  and  at  that  time  we  shall 
issue  an  order  setting  forth  our 
determination.  Absent  the  submission  of 
sufficient  evidentiary  support  by  Central 
Electric,  however,  we  would  not  be 
inclined  to  institute  an  evidentiary 
hearing. 

We  caution  Central  Electric  that  it 
will  not  automatically  be  entitled  to  an 
evidentiary  hearing.  Mere  allegations  of 
disputed  facts  are  insufficient  to 
mandate  a  hearing.  Rather,  the  party 
seeking  an  evidentiary  hearing  must 
make  an  adequate  proffer  of  evidence  to 
support  such  allegations.'*  Thus, 
Central  Electric's  essentially  bare 
allegations  earlier  in  this  proceeding 
were  insufficient  to  mandate  such  a 
hearing.  For  Central  Electric  to  be 
granted  an  evidentiary  hearing.  Central 
Electric  must  provide  more  than  what  it 
earlier  provided.** 

One  additional  comment  of  a  general 
nature  for  the  guidance  of  parties  to 
future  cases  is  in  order.  In  the  future,  if 
parties  beheve  that  a  contract  or 
particular  contractural  language  in 
dispute  is  unambiguous,  we  will  expect 
them  to  clearly  say  so  and  to  state  why 
they  believe  it  to  be  so.  Likewise,  if  they 
instead  believe  that  there  is  an 
ambiguity,  we  will  expect  them  to 
clearly  say  so  and  to  state  why  they 
believe  it  to  be  so.  Moreover,  we  will 
expect  parties  to  immediately  proffer  the 
extrinsic  evidence  they  believe  supports 
their  view." 

The  Commission  orders: 

(A)  Within  30  days  of  the  date  of  this 
order.  Central  Electric  will  be  permitted 
to  file  a  supplementary  pleading  in 
support  of  its  request  for  summary 


■*  See.  e.g..  Woolen  Mills  Associates  v.  FERC.  917 
F.2d  509.  592  (D.C  Cir.  1990);  accord,  eg.. 
Pennsylvania  Public  Utility  Commission  v.  FKRC 
B81  F  .2d  1123. 1126  (D.C  Cir.  19W):  Cerro  Wire  « 
Cable  Co.  v.  FERC  677  F.  2d  124. 128-29  (D.C  Cir. 
1982):  Pacificorp  Electric  Operations,  54  FERC 
\  61.296  at  61.856  «  n.71.  rehg  denied.  55  FERC 
1  61.461  (1991):  Northeast  Utilities  Service  Company. 
52  FERC  1  61,336  al  61,318  •  n.  44  (1990|.  appeal 
filed  sub  nam..  City  of  Holyoke  Gas  A  Electric 
Department  v.  FERC  No.  91-1565  (DC  Cir  filed 
Nov.  28, 1990)  (citing,  inter  olio.  General  Motors 
Corporation  v  FERC.  656  F.  2d  791 .  796  n.  20 (DC 
Cir.  1961)  and  Rhode  Island  Consumers'  Coundl  v. 
FPC.  504  F.  2d  203.  212  (DC.  Cir  1974)):  Soulbcm 
California  Edison  Co..  27  FERC  1  61.105  at  61.190 
(1964):  see  also,  eg..  Century  Power  Corporation.  53 
reRCi  81.240  at  61.901  [imol  order  on  rehg.  56 
FERC  i  61,063  (1991):  Pacinc  Cas  and  Electric 
Company,  52  FERC  1 61.032  al  •1.107  •  no.  13-20 
(1990). 

'  •  See.  e.g..  Public  Service  Company  of  N  ?w 
Hampshire.  56  FERC  t  61.105  at  61.404  n.  27  (1991). 

'*  This  would  be  particularly  so  in  cases  in  which 
parties  seek  an  evidienliary  hearing. 
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disposition  or.  alte  "natively,  for  a 
hearing;,  as  discuss  ed  in  the  body  of  this 
order. 

(B)  Within  20  dais  of  the  date  of 
Central  Electric's  sjupplementary 
submittal  discussed  in  Ordering 
Paragraph  (A),  the  other  parties  will  be 
permitted  to  file  re  iponsive 
supplementary  pleadings,  as  discussed 
in  the  body  of  this  prder. 

(C)  The  Secretary  shall  promptly 
publish  this  order  1 1  the  Federal 
Register. 

By  The  Commissio^. 
Lois  D.  Csshell. 
Secretary. 
|FR  Doc.  91-22908  Filbd  9-23-91:  8:45  am) 

MLUNO  COOC  *717-01-ll 


(Docket  No.  TQ»2-1fS-001] 

South  Georgia  Natural  Gas  Co., 
Proposed  Changes  to  FERC  Gas  Tariff 


September  17, 1991. 
Take  notice  that 
1991.  South  Georgi 
Company  (South 
filing  the  followingj  tariff 
FERC  Gas  Tariff, 
No.  1.  with  proposed 
indicated; 


Ceorg; 


F  rst 


Proposed  sheet) 


First     Sutistitute     Seventy-Sixth 

Revised  Sheet  r^.  4. 
Thtfd  Revised  Sheet  No. 

Fifth  Revised  Sheet  No.  33 

Seventh  Revised  Sheet  Mo.  34A 


on  September  12. 
Natural  Gas 
ia)  tendered  for 

sheets  to  its 
Revised  Volume 
effective  dates  as 


32B.. 


Effective  date 


Oct  1.  1991. 

Mm.  1.  1991. 
Urn.  1.  1991. 
Oct  1.  1991. 


South  Georgia  st  ates  that  First 
Substitute  Seventy  Sixth  Revised  Sheet 
No.  4  was  submitted  in  order  to  correct 
an  error  in  the  computation  of  South 
Georgia's  gas  cost  n  Docket  No.  TQ92- 
1-8-000  which  was  submitted  on  August 
30, 1991.  South  Ge(  rgia  states  further 
that  the  Current  Ai  Ijustment  will  now 
reflect  an  increase  in  jurisdictional 
revenues  of  appro)  imafely  $1.4  million 
and  an  increase  in  the  demand 
component  of  $3.4i  per  Mcf  from  that 
contained  in  South  Georgia's  annual 
PGA  filing  in  Dockst  No.  TA91 -1-8-000. 
The  remaining  tari  f  sheets  are  the  same 
as  those  originally  submitted  in  Docket 
No.  TQ92-1-8-000, 

South  Georgia  si  ates  that  copies  of  the 
filing  will  be  serve  i  upon  all  of  South 
Georgia's  purchas«  rs.  interested  state 
commissions  and  interested  parties  as 
well  as  all  parties  >f  record  in  the 
subject  proceeding . 

Any  person  desi  ing  to  protest  said 
filing  should  file  a  srotest  with  the 
Federal  Energy  Re  ;ulatory  Commission. 
825  North  Capitol  I  >treet  NE.. 


Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  24, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  91-22916  Filed  9-23-91;  8:45  am] 
BtLLINO  CODE  •717-01-M 


(Docket  No.  RP91-203-0011 

Tennessee  Gas  Pipeline  Co., 
Compliance  Filing 

September  17. 1991. 
Take  notice  that  on  September  13, 

1991,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing, 
Substitute  Twenty-Fifth  Revised  Sheet 
No.  5  and  Substitute  Original  Sheet  No. 
5A  to  Original  Volume  No.  2  of  its  FERC 
Gas  Tariff  These  revised  tariff  sheets 
are  proposed  to  be  effective  February  1. 

1992.  Tennessee  submits  that  the  revised 
tariff  sheets  are  filed  in  compliance  with 
the  Commission's  August  30, 1991  order 
accepting  for  filing  and  suspending 
Tennessee's  rate  increase  filing  in  this 
proceeding  and  reflect  the  Commission 
ordered  revisions  to  the  filed  rate  for 
Rate  Schedule  T-47.  Tennessee  also 
advises  the  Commission  that  no  costs  of 
facilities  used  to  attach  shipper-owned 
gas  supplies  are  included  in  Tennessee's 
rate  increase  filing  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Procedure  18  CFR  385.211.  All  such 
protests  should  be  filed  on  or  before 
September  24. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-22918  Filed  9-23-91;  8:45  am) 

BUJ.INO  CODE  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-59301A:  FRL  3»4«-31 

Certain  Chemical;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  lest 
marketing  exemption  (TME)  under 
section  5(h)(l]  of  the  Toxic  Substances 
Control,Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-91-24.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  September  16, 1991. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Vicki  Anderson,  New  Chemicals  Branch, 
Chemical  Control  Division  {TS-794), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  St..  SW.,  Washington.  DC 
20460.  (202)  260-4142. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of    . 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-91-24. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use.  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  the  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-91-24.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  applicant  shall  maintain 
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ttte  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture- 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-91-24 

Date  of  Receipt-  August  5. 1991. 

Notice  of  Receipt:  August  21. 1991  (56 
FR  41560). 

Applicant:  Confidential. 

Chemical:  (G)  Polyisobutylene  amine 
(PIBA). 

Use:  (G)  Gasoline  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  health  or  the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  enviomment. 

Dated:  September  16, 1991. 
John  W.  Melone, 

Director,  Chemical  Control  Division,  Office  of 
Toxic  Substances. 

|FR  Doc.  91-22964  Filed  9-23-91;  8:45  am] 

BILUNG  CODE  (5«0-50-P 


FEDERAL  MARITIME  COMMISSION 

Maryland  Port  Administration  et  al.; 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 


comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200566. 

Title:  Maryland  Port  Administration 
and  Baltimore  Forest  Products 
Terminals  Leasing  Agreement. 

Parties: 

Maryland  Port  Administration 
("MPA") 

Baltimore  Forest  Products  Terminals 
("BALTERM") 

Synopsis:  The  Agreement  filed. 
September  11. 1991.  provides  for 
BALTERM  to  lease  from  MPA  at  the 
Dundalk  Marine  Terminal.  50.000  square 
feet  in  Shed  6;  100,000  square  feet  at 
Shed  4  and  5.39  acres  of  space  located 
on  the  Northwest  comer  of  North 
Service  and  Third  Streets,  which 
includes  a  storage  shed  consisting  of 
142,500  square  feet  at  the  Dundalk 
Marine  Terminal. 

Dated:  September  18, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
foMph  C  Polking. 
Secretary. 
(FR  Doc.  91-22921  Filed  9-23-91;  8:45  am| 

BIUINO  CODE  ITSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Business,  Industry  and 
Governmental  Affairs  Business 
Advisory  Board 

Meeting  Notice:  Notice  is  hereby  given 
that  the  General  Services 
Administration  (GSA)  Business 
Advisory  Board  will  meet  October  17. 
1991.  from  10  a.m.  to  3  p.m.  at  GSA's 
Central  Office.  18th  and  F  Streets  NW.. 
room  5141A.  Washington.  DC.  Notice  is 
required  by  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  2,  and  the 
implementing  regulation.  41  CFR  101-6. 

The  purpose  of  the  meeting  is  to 
provide  a  forum  for  discussion  on  key 
business  and  industry  trends,  emerging 
technologies  and  products,  and  other 
issues  that  may  affect  GSA's  future 
policy  and  program  formulation.  The 
agenda  for  this  meeting  will  include 
discussion  on:  commercial  product 
acquisition  reform;  standards  (national 
and  international);  customer  satisfaction 
measurements;  and  internal  and 
external  communications. 

The  meeting  will  be  open  to  the 
public. 

For  further  information,  contact  Mary 
Ann  Webster  (202/501-4177)  of  the 


Office  of  Business,  Industry  and 
Governmental  Affairs,  GSA/AL, 
Washington.  DC.  20405. 

Dated  September  1&  1991. 
Donald  C|.  Gray, 

Associate  Administrator  for  Business, 
Industry  and  Governmental  Affairs,  CSA. 
|FR  Doc.  91-22900  Filed  9-23-91;  8:45  am| 

nUJNOCOOC  M20-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Members 
on  Public  Advisory  Committees;  OTC 
Drugs  Advisory  Committee 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  six  voting  members  and 
one  nonvoting  representative  of  industry 
interests  to  serve  on  the  OTC  Drugs 
Advisory  Committee  in  FDA's  Center  for 
Drug  Evaluation  and  Research. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  final  rule 
announcing  the  establishment  of  this 
committee. 

DATES:  Nominations  should  be  received 
on  or  before  October  24, 1991. 
ADDRESSES:  All  nominations  for 
membership,  except  for  consumer- 
'  nominated  members  and  the  nonvoting 
representative  of  industry  interests, 
should  be  sent  to  jack  Gertzog  (address 
below).  All  nominations  for  the 
consumer-nominated  members  should 
be  sent  to  Naomi  Kulakow  (address 
below).  All  nominations  for  the 
nonvoting  representative  of  industry 
interests  should  be  sent  to  William  E. 
Gilbertson  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  all  nominations  for 
membership,  except  for  consumer- 
nominated  members:  Jack  Gertzog, 
Center  for  Drug  Evaluation  and 
Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-5455. 

Regarding  all  nominations  for 
consumer-nominated  members:  Naomi 
Kulakow.  Office  of  Consumer  Affairs 
(HFE-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5006. 

Regarding  all  nominations  for  the 
nonvoting  representative  of  industry 
interests:  William  E.  Gilbertson.  Center 
for  Drug  Evaluation  and  Research 
(HFD-210).  Food  and  Drug 


48212 


il  Register  /  Vol.  56,  No.  185  /  Tuesday.  September  24.  1991  /  Notices 


Adniinistrafton.  752(iStancHsh  Place. 
Rockville.  MD  20855J2737,  301-295-8000. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominaHdns  for  six  members 
on  the  OTC  Drugs  Advisory  Committee. 
The  function  of  the  commiffee  is  to 
review  and  evaluate  available  data 
concerning  the  safet; '  and  effectiveness 
of  over-the-counter  ( lonprescription) 
human  drug  product!  for  use  in  the 
treatment  of  a  broad  spectrum  of  human 
symptoms  and  dtsea  ^s  and  advise  the 
Commissioner  of  Fo(  d  and  Drugs  either 
on  the  promulgation  af  monographs 
establishing  conditions  under  which 
these  drugs  are  gene  ally  recognized  as 
safe  and  effective  ar  d  not  misbranded 
or  on  the  approval  o  new  drug 
applications.  The  co  nmittee  wiB  serve 
as  a  forum  for  the  ex  change  of  views 
regarding  the  prescri  ption  and 
nonprescription  stati  is  of  these  various 
drug  products  and  a  mbinations  thereof. 
The  committee  may  ilso  conduct  peer 
review  of  agency  8p<  insored  intramural 
and  extramural  scientific  biomedical 
programs  in  support  jof  FDA's  mission 
and  regulatory  respcnsibilities. 

Persons  nominated  for  membership 
shall  be  knowledgeable  in  the  fields  of 
internal  medicine,  faknily  practice, 
clinical  toxicology,  dinical 
pharmacology,  phan  aacy,  and  related 
specialties.  The  com  nittee  may  include 
one  technically  qua!  fied  member  who  is 
identified  with  consi  jner  interests  and  is 
recommended  by  eit  ler  a  consortium  of 
consumer-oriented  o  rganizatioiu  or 
other  interested  pen  ons.  A 
representative  of  inc  ustry  interests  will 
serve  As  a  nonvotinj  liaison.  The  term  of 
office  is  4  years,  exc  jpt  that  initial 
appointments  will  b  i  staggered  to 
permit  an  orderly  ro  ation  of 
membership. 

Interested  person!  may  nominate  one 
or  more  qualified  pe  -sons  for 
membership  on  the  )  idvisory  committee. 
Nominations  shall  s  ate  that  the 
nominee  is  willing  t(  i  serve  as  a  member 
of  the  advisory  committee  and  appears 
to  have  no  conflict  cf  interest  that  would 
preclude  committee  membership. 
Potential  candidate!  will  be  asked  by 
FT)A  to  provide  deta  iled  information 
concerning  such  majters  as  financial 
holdings,  consultanaies,  and  research 
grants  or  contracts  Id  permit  evaluation 
or  possiUe  sources  >f  conflict  of 
interest. 

Selection  of  a  rep  esentative  of 
consumer  interests  s  conducted  through 
procedures  which  rr  elude  use  of  a 
consortium  of  consi  mer  organizations 
which  has  the  responsibility  for 
f  creening.  intervien  ing.  and 
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recommending  candidates  for  the 
agency's  selection.  Candidates  should 
possess  appropriate  qualifications  to 
understand  and  contribute  to  the 
committee's  woric. 

Regarding  nominations  for  a 
nonvoting  member  representing  industry 
interests,  a  letter  will  be  sent  to  each 
person  who  has  made  a  nomination,  and 
to  those  organizations  indicating  an 
interest  in  participating  in  the  selection 
process,  together  with  a  complete  list  of 
all  such  organizations  and  the  nominees. 
The  letter  will  state  that  it  is  the 
responsibility  of  each  nominator  or 
organization  indicating  an  interest  in 
participating  in  the  selection  process  to 
consult  with  the  others  in  selecting  a 
single  member  refwesenting  industry 
interests  within  60  days  after  receipt  of 
the  letter.  If  no  individual  is  selected 
within  60  days,  the  agency  will  select 
the  nonvoting  member  representtng 
industry  interests. 

FDA  has  special  interest  in  assuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees  and 
therefore  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female,  minority, 
or  physically  handicapped  candidates. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  section  903  of  the  Federal  Food,  Ehug, 
and  Cosmetic  Act  (21  U.S.C.  394)  as 
amended  by  the  Food  and  Drug 
Administration  Revitalization  Act  [Pub. 
L.  101-635).  and  21  CFR  part  14.  relating 
to  advisory  committees. 

Dated:  September  16. 1991. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  91-22984  Filed  9-23-91:  &45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Druy  Adminittration 
(Docket  No.  »1F-03421 

Clba  Geigy  Corp^  Filing  of  Food 
Additive  Petition 

agency:  Food  and  E>rug  Administration, 

HHS. 

action:  Notice. 

StMiMAiiv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 


the  safe  use  of  2.2'-methylenebis(4- 
methyl-«-teff-butylpheTTol)monoacryIate 
as  a  stabilizer  for  adhesives  intended  for 
use  in  food-contact  applications. 
FOR  FURTHER  INFORMATION  CONTACT 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPIEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1B4284)  has  been  filed  by  Ciba-Geigy 
Corp.,  Seven  Skyline  Dr.,  Hawthorne, 
NY  10532-2188. 

The  petition  proposes  to  amend  the 
food  additive  regulations  to  provide  for 
the  use  of  2,2'-m€thylenebis(4-methyl-6- 
<ert-butylphenol)monoacrylate  as  a 
stabilizer  for  adhesives  complying  with 
§  175.105  Adftesives  (21  CFR  175.105) 
and  §  175.125  Pressure-sensitive 
adhesives  (21  CFR  175.125)  intended  for 
use  in  food-contact  appHcations. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agencj''3 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  September  16, 1901. 
¥nd  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc.  91-22942  Filed  9-23-91:  8:45  am) 

•lUJNO  CODE  41«e-91-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  91P-033S] 

Canned  Tuna  Deviattng  From  Identity 
Standard:  Temporary  Permit  for 
Market  Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Bumble  Bee  Seafoods,  bic.  to  market 
test  products  designated  as  "chunk  light 
tuna  with  jalapreno  in  water"  and 
"chunk  Hght  tuna  with  jalapeno  in  oil" 
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that  deviate  from  the  U.S.  standard  of 
identity  for  canned  tuna  (21  CFR 
161.190).  The  purpose  of  the  temporary 
permit  is  to  allow  the  applicant  to 
measure  consumer  acceptance  of  the 
products,  identify  mass  production 
problems,  and  assess  commercial 
feasibility. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  December  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  iHFF-414). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202^85- 
0106. 

SUPPt^MENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identify  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Bumble  Bee  Seafood, 
Inc.,  5775  Rosco  Ct.,  San  Diego,  CA 
92123. 

The  permit  covers  limited  interstate 
marketing  tests  of  canned  tuna  products 
formulated  by  adding  chopped  or  diced 
jalapeno  peppers  that  have  been 
previously  prepared  and  packed  in* 
brine.  The  food  deviates  from  the  U.S. 
standard  of  identity  for  canned  tuna  (21 
CFR  161.190)  in  that  the  products 
contain  diced  or  chopped  green  jalapeno 
peppers.  The  amount  of  Jalapeno 
peppers  added  will  not  exceed  10 
percent  of  the  water  capacity  of  the  can. 
jalapeno  peppers  will  replace  part  of  the 
liquid  (water  or  oil)  and  will  not  affect 
the  tuna  fish  fill  portion.  The  test 
products  meet  all  requirements  of  the 
standards  with  the  exception  of  this 
deviation.  Because  test  preferences  vary 
by  area,  along  with  social  and 
environmental  differences,  the  purpose 
of  the  permit  is  to  test  the  product  in 
various  states  in  the  southwestern 
United  States. 

For  the  purpose  of  this  permit,  the 
names  of  the  products  are  "chunk  light 
tuna  with  jalapeno  in  water"  and 
"chunk  light  tuna  with  jalapeno  in  oil." 
The  information  panels  of  the  labels  will 
bear  nutrition  labeling  in  accordance 
with  21  CFR  101.9. 

This  permit  provides  for  the 
temporary  marketing  of  300,000  cases 
containing  24  cans  of  tuna  with  jalapeno 
peppers  in  spring  water,  each  can 
weighing  175  grams  (g)(6'/^  ounces),  and 
300.000  cases  containing  24  cans  of  tuna 
with  jalapeno  peppers  in  soybean  oil. 


each  can  weighing  175  g  (6V^  ounces). 
The  products  will  be  manufactured  at 
Bumble  Bee  Seafoods.  Inc..  Santa  Fe 
Springs.  CA  90067.  and  Bumble  Bee 
International.  Inc.,  Mayaguez,  Puerto 
Rico  00708.  The  products  will  be 
distributed  in  Arizona,  California. 
Colorado.  Nevada.  New  Mexico,  and 
Texas. 

Each  of  the  ingredients  used  in  the 
food  must  be  declared  on  the  labels  as 
required  by  the  applicable  sections  of  21 
CFTl  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
foods  are  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
not  later  than  December  23. 1991. 

Dated:  September  13. 1991. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc.  91-22943  Filed  9-23-91;  8:45  am) 

BILUNO  CODE  41M>-01-« 


National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Meeting,  National  Advisory  Board  for 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  this  meeting  of  the 
National  Advisory  Board  for  Arthritis 
and  Musculoskeletal  and  Skin  Diseases 
on  October  27, 1991.  The  meeting  will  be 
held  at  the  Belhesda  Marriott  Hotel. 
5151  Pooks  Hill  Road.  Bethesda, 
Maryland  20814.  The  board  will  meet 
October  27,  7  p.m.  to  approximately  10 
p.m. 

The  meetings,  which  will  be  open  to 
the  public,  are  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  National  effort  to 
combat  arthritis  and  musculoskeletal 
and  skin  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Geraldine  B.  Pollen.  Executive 
Director,  National  Advisory  Board  for 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  1801  Rockville  Pike,  suite  500, 
Rockville,  Maryland  20852,  (301)  496- 
6045,  will  provide  on  request  an  agenda 
and  roster  of  the  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  her  office. 

Dated:  September  17, 1991. 
Samuel  C.  RaWling, 

Acting  NIH  Committee  Management  Officer. 
|FR  Doc.  91-22924  Filed  9-23-91;  8:45  am) 

BHXINO  CODE  4140-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Extension  of  Public  Comment  Period 
on  the  Draft  Revised  Recovery  Plan 
for  the  Southern  Sea  Otter 

agency:  Fish  and  Wildlife  Service.     • 
Interior. 

ACTION:  Draft  revised  recovery  plan; 
extension  of  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
gives  notice  that  the  public  comment 
period  on  the  draft  revised  recovery 
plan  for  the  southern  sea  otter  (Enhydra 
lutra  nereis]  is  extended  for  30  days. 

dates:  The  comment  period  on  the  draft 
revised  recovery  plan  for  the  southern 
sea  otter  is  extended  until  November  1. 
1991.  Comments  on  the  draft  must  be 
received  on  or  before  this  date. 

addresses:  Persons  wishing  to  review 
the  draft  revised  recovery  plan  may 
obtain  a  copy  by  written  request 
addressed  to  the  Ventura  Field  Office. 
U.S.  Fish  and  Wildlife  Service.  2140 
Eastman  Avenue,  suite  100,  Ventura. 
California.  93003.  or  the  Assistant 
Regional  Director.  Fish  and  Wildlife 
Enhancement.  U.S.  Fish  and  Wildlife 
Service,  911  NE.  11th  Avenue.  Portland. 
Oregon  97232-4181.  Written  comments 
and  materials  regarding  the  plan  should 
be  addressed  to  Mr.  Carl  Benz  at  the 
above  Ventura.  California  address. 
Comments  and  materials  received  are 
available  upon  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Ventura,  California  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Carl  Benz  at  the  above  Ventura. 
California  address  (telephone  805-644- 
1766  or  FTS  983-6039). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 
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Bva!  of  each  new  or 
In.  The  Service  and 
|es  will  also  take 
I  account  in  the 
ting  approved 


The  Act  requires  Ihe  de\-ekjpinent  of 

recovery  plans  for  listed  species  unless 
such  a  plan  wodd  not  promote  tlie 
conservation  of  a  particular  species. 
Section  4  (f)  of  the  ^ct  requires  that 
pubhc  notice  and  ar^  opportunity  fw 
public  review  artd  cbmment  be  provided 
during  recovery  plan  development.  The 
Service  will  consider  all  information 
presented  during  th^  public  comment 
period  prior  to  a| 
revised  recovery  pl^ 
other  Federal  agpnc 
these  comments  inti 
course  of  implemer 
recovery  plans. 

The  southern  (Califomia)  sea  otter 
was  listed  as  threatened  in  1977  under 
the  Federal  Endangered  Species  Act.  It 
is  also  recognized  aB  a  depleted 
population  pursuant  to  the  Marine 
Mammal  Protectioni  Act.  Reduced  range 
and  population  sizel  vulnerability  to  oil 
spills,  and  the  oil  spill  risk  from  coastal 
tanker  traffic  were  the  primary  reasons 
for  tbe  threatened  status.  The  southern 
sea  otter  population  contains  about 
2,000  individuals  ai|d  ranges  between 
Point  Ano  Nuevo  south  to  Pismo  Beach. 
About  14  otters  areiat  San  Nicolas 
Island  as  a  result  ol  translation  eflorts  to 
establish  an  expeni  nental  population. 
After  review  of  nev  i  biological 
informatioa  the  Service,  with  assistance 
of  the  Southern  Sea  Otter  Recovery 
Team,  has  drafted  (or  public  review  and 


comment  a  revised 


recovery  plan. 


The  Service  solic  ts  written  comments 
on  the  recovery  plan  described.  All 


comments  received 


•this 


Sp  fcies 


by  the  date  specified 


action  in  section  4(0 
Act,  16  U.S.C. 


will  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for 
of  the  Endangered 
1533(f). 

Dated:  September  ^  1991 
William  E.  Martin. 
A  cting  Regional  Dire^oi 
Wildlife  Service.  Reg  on 
[FR  Doc.  91-22895  Fil 
BILLING  CODE  4I1*.<»-«I 


T.  U.S.  Fish  and 
I. 
d  9-23-91;  8:45  ami 


Bureau  of  Land  Itonagement 

lNV-0l0-91-4370-ti  1 

Hearing  on  Use  of  Heticopters  in  WHd 
Horse  Roundups  9n  the  Elko  District  in 
FY  1992 

Notice  is  hereby  jgiven  in  accordance 
with  section  9  of  psblic  law  92-165  that 
a  hearing  on  the  use  of  helicopters  in 
gathering  wild  hor  les  and  burros,  from 
areas  on  the  Elko  1  ^strict  will  be  held 
on  October  15. 199 1.  The  hearing  will 


start  at  1  p.m.  at  the  Elko  District  BLM 
office. 

For  further  information  cmtacl: 
Rodney  Harris.  District  Manager,  P.O. 
Box  831.  Elko.  Nevada  89801  or  phone 
(702)  753-020a 

Dated:  September  13,  M91. 
Nancy  Phelps. 
Acting  District  Manager. 
[FR  Doc  91-22923  Filed  9-23-91:  8^15  am| 

BUiJMG  CODE  4310-MC-M 


I  ID-O1O-O1-432»-O2-A0VBl 

Bofeft  District  Graiing  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnoir  Notice  of  meeting  Idaho. 

summary:  The  Boise  District  Grazing 
Advisory  Board  will  meet  November  6, 
1991  to  discuss  the  proposed 
expenditure  of  Range  Improvement 
(8100)  Funds  for  Fiscal  Year  1992. 
Election  of  Grazing  Advisory  Board 
officers  will  be  held.  The  meeting  is 
open  to  the  public  and  a  comment 
period  will  be  held  at  2  pjn. 
DATES:  The  meeting  will  begin  at  9  a  jn. 
on  Wednesday,  November  8,  in  the 
district  office  conference  room. 
addresses:  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise.  Idaho  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Schley.  Boise  District.  BLM  (208) 
384-5457. 

Dated:  September  IS.  1991. 
Rodger  E.  SdnilU 
Associate  District  Manager. 
[FR  Doc.  91-22938  Filed  9-23-91;  8:45  amj 
BtLIJNG  CaOE  43«-M-« 


[CA-06O«1-4410-04-AOVBl 

■Meeting  of  the  CaHfomia  Desert 
District  Advisory  CouncH 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92-463  and 
94-579.  that  the  California  Desert  District 
Advisory  Council  to  the  Bureau  of  Land 
Management.  U.S.  Department  of  the 
Interior,  will  meet  in  formal  session 
Thursday.  October  24, 1991.  from  8:30 
ajn.  to  5  p.m..  and  Saturday,  October  26, 
1991,  from  8  a.m.  to  2:30  p.m..  in  the 
American  Legion  Hall  in  Lone  Rne, 
Califomia. 

Agenda  items  for  the  meetings  will 
include: 
— An  overview  of  the  Califomia  Desert 

District's  budget  for  Fiscal  Year  1902. 


—A  status  review  of  the  1989/1990 
California  Desert  Conservation  Area 
Plui  aaiem^ipents. 

—Discussion  of  the  19©!  Califomia 
Desert  Conservation  Area  Wan 
Recreation  Element  Amendment,  with 
recommendations  from  the  Council  on 
the  preferred  amendment. 

^An  update  on  and  discussion  of  the 
Draft  South  Coast  Resource 
Management  Plan. 

— A  report  from  the  CaWomia  Desert 
District's  Futurirtg  committee. 

— A  review  and  update  on  the  current 
status  of  BLM's  Wilderness  package 
after  the  Congressional  hearings. 

—A  briefing  on  the  West  Mojave 
Tortoise  Management  Plan. 

All  formal  meetings  are  open  to  the 
pubhc.  Time  is  allocated  for  public 
comments,  and  time  also  may  be  made 
available  by  the  Coundl  Chairman 
during  the  presentation  of  various 
agenda  items. 

On  Friday.  October  25,  from  7:30  a.m. 
to  5  p.m..  Council  members  will 
participate  in  a  field  trip  through  Saline 
Valley  to  the  Eureka  Sand  Dunes,  with 
scheduled  stops  at  Hunter  Mountain. 
Hunter  Canyoa  and  Waucoba  Wash. 
The  tour  will  focus  on  the  management 
programs  for  each  area. 

The  puUic  is  wekome  to  participate 
in  the  field  tour,  but  should  plan  on 
providing  their  own  transporation  and 
drinks,  as  well  as  lunch  on  Friday. 
Anyone  interested  in  participating 
should  contact  BLM  at  (714)  653-6950  for 
more  information.  The  tour  will 
assemble  at  the  Dow  Villa  Motel  at  7:15 
a.m. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  with  the 
Califomia  Desert  District  Advisory 
CouiTcil  Chairman,  Mr.  David  Fisher,  c/o 
Bureau  of  Land  Management.  Public 
Affairs  Office,  6221  Box  Springs 
Boulevard,  Riverside,  Califomia  92507- 
0714.  Written  comments  are  also 
accepted  at  the  time  of  the  meeting  and, 
if  copies  are  provided  to  the  recorder, 
will  be  incorporated  into  the  minutes. 

FOR  FURTHER  INFORMATION  ANO  MEETING 
CONFIRMATION:  Contact  the  Bureau  of 
Land  Management,  California  Desert 
District,  Public  Affairs  Office.  6221  Box 
Springs  Boulevard,  Riverside,  Califomia 
92507;  (714)  653-695a 

Dated:  Septeiiit>er  19. 19M. 
Gerald  E.  Hiffier, 

District  Manager. 

[FR  Doc.  91-23110  Filed  9-23-91;  8:45anil 

BiLLMS  COK  4»1«^M« 
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(NV-930-91-4212-14;  N-53988] 

Non-Competitive  Sale  of  Public  Lands 
in  Clark  County,  NV;  Realty  Action 

The  following  described  public  land  in 
Henderson.  Clark  County.  Nevada  has 
been  determined  to  be  suitable  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value. 
Authority  for  the  sale  is  section  203  of 
Public  Law  94-579.  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPMA).  The  lands  will  not  be  offered 
for  sale  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Mount  Diablo  Maridian,  Nevada 

T  21  S..  R.  62  E.. 

Sec.35;NEy4SWy« 

Aggregating  32.789  acres  (gross}. 

This  parcel  of  land,  situated  in  Henderson 
is  being  offered  as  a  direct  sale  to  the  city  of 
Henderson. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  the  Bureau's  planning  system.  The 
sale  of  this  parcel  would  be  in  the  pubic 
interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  know 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  mineral  interests.  The 
applicant  will  be  required  to  pay  a 
$50.00  non-returnable  filing  fee  for 
conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890.  26  Stat.  391.  43  U.S.C.  945. 

2.  Oil,  gas,  sodium  potassium  and 
saleable  minerals. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County. 

2.  Those  rights  for  Airports  marker 
purposes  which  have  been  granted  to 
Federal  Aviation  Administration  by 
Permit  No.  N-4245  under  the  Authority 
of44LD513. 

3.  Those  rights  for  natural  gas  pipeline 
purposes  which  have  been  granted  to 
Southwest  Gas  Corporation  by  Permit 
No.  NEV-015814  under  section  28  of  the 
Mineral  Leasing  Act  of  1920. 

4.  Those  rights  for  water  pipeline 
purposes  which  have  been  granted  to 
Las  Vegas  Valley  Water  District  by 
Permit  No.  NEV-043457  under  the  Act  of 
October  21, 1976. 


5.  Those  rights  for  access  road 
purposes  which  have  been  granted  to 
the  City  of  Henderson  by  Permit  No.  N- 
31767  under  the  Act  of  October  21. 1976. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
This  segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  fix>m 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  ffnal 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  of 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Public  Law  94-579, 
or  other  applicable  laws. 

Dated:  September  13. 1991. 
William  T.  ComlM, 
Acting  District  Manager. 
(FR  Doc.  91-22939  Filed  9-23-91;  8:45ainj 

BILUNO  CODE  43104W-M 


National  Parle  Service 

Baird  Mountains,  AK;  Meeting 

AQENCV:  National  Park  Service,  Interior. 
ACTION:  THiblic  hearing  regarding  a 
proposed  temporary  closure  of  the 
federal  subsistence  sheep  season  in  a 
portion  of  GMU  23. 

summary:  a  public  hearing  is  scheduled 
regarding  a  proposed  temporary  closure 
of  the  federal  subsistence  sheep  season 
in  a  portion  of  GMU  23.  Such  a  meeting 
is  required  for  compliance  with  the 
temporary  subsistence  management 
regulations  for  public  lands  in  Alaska 
(36  CFR  242.17  and  50  CFR  100.17.  The 
purpose  of  the  meeting  will  be  to  inform 
the  public  of  the  Federal  Subsistence 
Board's  intent  to  extend  the  closure  and 
to  hear  public  comment  on  the  issue. 
BACKOROUNO:  Three  consecutive  severe 
winters  and  a  dramatic  decline  in  sheep 
populations  in  1991  require  that  federal 
subsistence  seasons  for  sheep  in  the 
Baird  Mountains  unit  of  Game 
Management  Unit  23  be  closed  for  the 
1991-92  regulatory  year.  The  Federal 


Subsistence  Board  issued  an  emergency 
closure  for  the  Baird  Mountain  Unit, 
effective  August  10, 1991,  The  60-day 
emergency  closure  expires  on  October  8. 
1991.  but  may  be  extended  if  it  is 
determined,  after  notice  and  hearing, 
that  the  closure  should  be  extended. 
Based  on  biological  date  collected  by 
the  Alaska  Department  of  Fish  and 
Game  and  the  National  Park  Service,  the 
Board  believes  that  the  closure  should 
be  extended  through  the  end  of  the 
1991-92  regulatory  year.  The  state  Game 
Board  has  taken  similar  action  by 
closing  the  state  general  sheep  hunting 
season  in  the  same  area  through  the 
1991-92  regulatory  year. 

dates/location:  The  meeting  will  be 
held  Tuesday,  September  24, 1991,  at 
7:30  p.m.  in  the  National  Park  Service 
Visitor  Center,  Kotzebue.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  R.  Waller,  National  Park  Service. 
Alaska  Regional  Office,  2525  Gambell 
Street,  room  107,  Anchorage.  Alaska 
9950^2892,  telephone:  (907)  257-2646: 
or,  Ralph  Tingey,  National  Park  Service, 
PO  Box  1029,  Anchorage,  Alaska  99752. 
telephone:  (907)  442-3890. 

John  M.  Morehead, 

Regional  Director. 

(FR  Doc.  91-22854  Filed  9-23-91: 8:45  am) 

WUINO  COOC  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Lodging  a  Final  Judgn>ent  by  Consent 
Pursuant  to  ttte  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
September  6, 1991  a  proposed  consent 
decree  in  United  States  v.  Beazcr  East. 
Inc.,  et  al.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  The  decree  pertains  to 
the  Summit  National  Site  in  Deerfield 
Township,  Portage  County,  Ohio. 

The  proposed  consent  decree  requires 
Beazer  East,  Inc.  to  pay  the  United 
States  $2,422,730.57.  plus  interest  on  the 
sum  of  $2,400,000  accruing  from 
December  13. 1990  at  the  Superfund 
interest  rate  (7.99%  per  annum  for  the 
1991  fiscal  year),  which  equals  95%  of 
the  costs  sought  in  the  Civil  Action. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistance  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC,  20530,  and  should  refer 
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to  United  States  4.  BeazerEast.  Inc.,  at 
al.  (N.D.  Ohio)  and  DO)  Ref.  No.  90-11- 
2-318A.  The  propssed  consent  decree 
may  be  examinee  at  the  office  of  the 
United  States  Attamey,  Northern 
District  of  Ohio,  ilkron  Office,  2  South 
Main  Street.  Akn  n.  Ohio,  44308.  or  at 
the  office  of  the  E  nvironmental 
Protection  Agenc  /.  Region  V.  230  South 
Dearborn  Street.  Chicago,  Illinois.  60604. 
A  copy  of  the  pre  posed  consent  decree 
may  also  be  exar  lined  at  the 
Environmental  Ei  iforcement  Section 
Document  Centei .  601  Pennsylvania. 
Avenue  NW..  Bo  l  1097.  Washington.  DC 
20004.  (202)  347-7829.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  pers(  n  or  by  mail  from  the 
Document  Centei .  In  requesting  a  copy 
please  enclose  a  :heck  in  the  amount  of 
$3.00  (25  cents  p^r  page  reproduction 
costs)  payable  toj  "Consent  Decree 
Library". 
Barry  M.  Hartmanj 
Acting  Assistant  A  tomey  General. 
Environment  and  1\  atural  Resources  Division. 
|FR  Doc.  91-22937  'iled  9-23-91:  8:45  am) 

BIUJNQ  CODE  4410-01  -M 


Lodging  of  Conient  Decree  Under  the 
Clean  Air  Act 


In  accordance 


given  that  on  the 
1991.  a  proposec 
United  States  v. 


with  Department 


policy,  28  CFR  a  1.7.  notice  is  hereby 


Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530  and 
should  refer  to  United  States  v.  Nevada 
Power  Company,  D.  J.  Ref.  No.  90-5-2-1- 
114a 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  to  the  United 
States  Attorney.  District  of  Nevada.  701 
East  Bridger  Avenue,  suite  800.  Las 
Vegas.  Nevada.  89101.  and  at  the  Region 
IX  office  of  the  U.S.  Environmental 
Protection  Agency.  75  Hawthorne  Street. 
San  Francisco.  California  94105. 

A  copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Ave..  NW..  Box  1097. 
Washington.  DC  20004.  telephone 
number  (202)  347-2072.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  In  requesting  a  copy, 
please  tender  a  check  in  the  amount  of 
$4.75  (25  cents  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library." 
Bairy  M.  Hartman, 
Acting  Assistant  Attorney  Cenerai, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
[FR  Doc.  91-22935  Filed  9-23-91:  8:45  am) 

BIUJNG  COOE  4410-01-M 


10th  day  of  September 
Consent  Decree  in 
Nevada  Power 


Company,  CV-S -87-861-RDF  (D.  Nev.). 
was  lodged  with  the  United  States 
District  Court  fo  •  the  District  of  Nevada. 
The  Complaint  s  ought  civil  penalties 
and  injunctive  n  lief  against  Nevada 
Power  Companji.  pursuant  to  sections 
111  and  114  of  tl  e  Clean  Air  Act  ( "Act '). 
42  U.S.C.  7411  alid  42  U.S.C.  7414. 
respectively,  am  I  the  new  Source 
Performance  St;  ndards.  at  40  CFR  part 
60.  subparts  A. ' )  and  Da. 

The  proposed  Consent  Decree 
requires  Nevadi  Power  Company  to  pay 
$400,000  in  settl  -ment  of  the  United 
States'  claims  f<  r  civil  penalties.  The 
defendant  is  sul  iject  to  a  one  year 
injunction  agairst  violation  of  the  Act 
and/or  the  New  Source  Performance 
Standards.  The  decree  requires  payment 
of  stipulated  pe  lalties  in  the  event  of 
violation  of  ceri  ain  emission  standards 
applicable  to  o;  acity  and  particulate 
matter. 

For  thirty  (30  days  from  the  date  of 
publication  of  t  lis  notice,  the 
Department  of  ustice  will  receive 
written  comme  its  relating  to  the 
Consent  Deere*  from  persons  who  are 
not  parties  to  tie  action.  Comments 
should  be  addr  (ssed  to  the  Assistant 
•  Attorney  Genei  al.  Environment  and 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  Review  of 
information  collection. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paper  Reduction  Act  (44  U.S.C.  chapter 
35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revised. 

2.  The  title  of  the  information 
collection:  Conforming  Amendments  to 
title  10  Code  of  Federal  Regulations  for 
Uranium  Enrichment  Regulation. 

3.  The  form  number  is  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  licenses  are 
submitted  once. 


5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  a  license  for 
uranium  enrichment. 

6.  An  estimate  of  the  number  of 
responses:  One  response  has  currently 
been  received.  No  other  responses  are 
anticipated  from  the  commercial  sector 
in  the  foreseeable  future. 

7.  An  estimate  of  the  totaj  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
60.000  hours  per  licensee. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  concerning  the 
licensing  of  uranium  enrichment 
facilities  to  reflect  changes  made  to  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  by  the  "Solar.  Wind.  Waste, 
and  Geothermal  Power  Production 
Incentives  Act  of  1990,"  Public  Law  101- 
575.  The  principal  effect  of  these 
changes  is  that  uranium  enrichment 
facilities  will  be  licensed  subject  to  the 
provisions  of  the  Act  pertaining  to 
source  material  and  special  nuclear 
material  rather  than  the  provisions 
pertaining  to  a  production  facility. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  public  Document  Room,  2120  L 
Street,  NW.  (lower  level).  Washington. 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs.  (3150-0020.  3150- 
0011.  3150-0021.  3150-0009.  3150-0039). 
NEOB-3019.  Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Office  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesa,  Maryland,  this  16th  day 
of  Sept..  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfotd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc.  91-22958  Filed  9-23-91: 8:45  am| 

BILUNG  COOe  7SMM>1-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  OMB  review  of 

information  collection.  


summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
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0MB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  parts  30,  40.  70,  and 
72:  Decommissioning  Recordkeeping  and 
License  Termination:  Documentation 
Additions. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  Continuous  update  of  the 
decommissioning  listing  until 
termination  of  license.  One-time 
submittal  of  the  list  for  those  licensees 
requiring  approval  of  a  decommissioning 
plan.  One-time  submittal  of  a  listing  of 
all  equipment  to  be  left  onsite  at  license 
termination 

5.  Who  will  be  required  or  asked  to 
report- 10  CFR  parts  30.  40.  70  and  72 
licensees. 

6.  An  estimate  of  the  number  of 
responses:  The  majority  of  the 
approximately  9.000  NRC  licensees  will 
maintain  the  decommissioning  listing 
documentation.  An  average  of  8 
licensees  annually  will  submit  the  listing 
as  part  of  their  decommissioning  plan. 
An  average  of  8  licensees  annually  will 
submit  the  equipment  listings  at  license 
termination. 

7.  An  estimate  of  the  number  of  hours 
annually  needed  to  complete  the 
requirement  or  request-  Two  per 
licensee. 

Note:  Duration  of  license  is  for  5  years 
resulting  in  a  10  hour  total  response  effort. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract-  The  proposed  rule  would 
require  materials  licensees  to  maintain  a 
listing  of  all  potential  and  known  areas 
of  radioactive  contamination,  including 
the  location  and  content  of  onsite  waste 
burial  grounds.  Also,  additional 
information  would  be  required  prior  to 
tehnination  of  license  on  the  location 
and  description  of  equipment  involved 
in  the  hcensed  operation  that  is  to 
remain  onsite.  For  a  very  small  number 
of  licensees  requiring  decommissioning 
plans,  this  listing  must  accompany  their 
decommissioning  plan. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs,  (3150-0017.  3150- 
0020,  3150-0009.  3150-0132)  NEOB-3109. 


Office  of  Management  and  Budget. 
Washington.  DC.  20503 

Comments  may  also  be  communicated 
by  telephone  at  (202)  39S-3084.  The  NRC 
Clearance  Office  is  Brenda  Jo.  Shelton. 
(301)  492-8132. 

Dated  at  Betheada.  Maryland,  this  16th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfoni. 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc.  91-22959  Filed  9-23-91;  8:45  am] 
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Documents  Containing  Reporting  or 
Recordlceeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AQEMCV.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  (new,  revision, 
or  extension):  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  171.  "  Paper  to 
Paper  Duplication  Request".  NRC  Form 
ITlA.  "Microform  Duplication  Request", 
NRC  Form  ITlB,  "Microform  to  Paper 
Request". 

3..  The  form  number  if  applicable: 
NRC  Forms  171, 171A  and  171B. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report  Individuals  or  companies 
requesting  copies  to  be  made  by 
reproduction. 

6.  An  estimate  of  the  number  of 
responses:  18.000  per  year. 

7.  An  estimate  of  the  total  number  of 
hours  to  complete  the  requirement  or 
request:  1.188  hours  anaually  (18.000 
forms  X  .066  hr/fonn)  or  about  4 
minutes  per  individual. 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  90-511  applies:  Not 
applicable.   ' 

9.  Abstract-  These  forms  are  utilized 
by  individual  members  of  the  public 
who  request  reproduction  of  publicly 
available  documents  in  NRC's 
Headquarters  Pubhc  Document  Room 
(PDR).  Copies  are  utilized  by  the 
reproduction  contractor  to  accompany 
order  and  then  discarded. 


Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW..  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  3150-0066.  NEOB- 
3019,  Officer  of  Management  and 
Budget.  Washington.  DC  20503. 

Comments  can  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethcsda,  Maryland,  this  16th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commissioru 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc.  91-22960  Filed  9-23-«l:  B:4S  am) 

WLUM  COM  7SM-01-4I 


(Oocicet  Na  50-369] 

Quite  Power  Co.,  McGuire  Nuclear 
Station,  Unit  No.  1;  Environmental 
Assessment  and  Rnding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  provisions  of  10  CFR  50.46, 
appendix  K  to  10  CFR  part  50,  and  10 
CFR  50.44  to  Duke  Power  Company  (the 
licensee)  for  McGuire  Nuclear  Station. 
Unit  No.  1.  located  in  Mecklenburg 
County.  North  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  enable  the 
licensee  to  use  two  demonstration  fuel 
assemblies  that  contain  some  fuel  rods 
whose  zirconium  based  cladding 
composition  is  somewhat  different  from 
the  zirconium  based  compound  named 
Zircaloy.  These  demonstration 
assemblies  would  be  loaded  into 
McGuire  Unit  1  during  the  upcoming 
September  1991  refueling  outage  and 
irradiated  through  fuel  Cycles  8,  9.  and 
10. 

The  evaluation  responds  to  the 
licensee's  application  dated  April  18. 
1991. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  to  10  CFR 
50.46,  appendix  K  to  10  CFR  50.  and  10 
CFR  50.44  is  needed  because  these 
regulations  specifically  refer  to  light- 
water  reactors  containing  fuel  consisting 
of  uranium  oxide  pellets  enclosed  in 
Zircaloy  tubes.  Zircaloy  is  a  zirconium 
based  alloy  currently  in  use  as  cladding 
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for  fuel  pellets,  i  L  new  zirconium  based 
cladding  has  be(  n  developed  which  is 
not  the  same  ch  imical  composition  as 
Zircaloy.  and  w  lich  the  licensee  wants 
to  test  in  reactoi  operation.  Since  10 
CFR  50.46  and  1  I CFR  part  50  appendix 
K  limit  ECCS  ca  culations  to  Zircaloy 
and  10  CFR  50.4 1  relates  to  the 
generation  of  hydrogen  gas  from  a 
metal-water  rea  :tion  with  Zircaloy, 
exemption  is  re(  uired  in  order  to  place 
two  demonstrat  on  assemblies  in  the 
core.  The  staff  h  as  reviewed  the 
chemical  composition  of  the  new 
cladding  and  foind  no  significant 
difference  betw  sen  the  new  composition 
and  Zircaloy.  Tl  lerefore.  a  special 
circumstance  e>  ists  in  which  application 
of  these  regulations  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
regulations  and  thus,  an  exemption  is 
authorized  by  li  i  CFR  50.12.  The 
underlying  purp  3se  of  10  CFR  50.46  and 
10  CFR  part  50  <  ppendix  K  is  to 
establish  requir;menls  for  calculations 
of  emergency  c<  re  cooling  systems.  The 
licensee  addres  led  the  safety  impact  of 
'  the  demonstrati  in  assemblies  on 
emergency  core  cooling  system 
performance  as  part  of  the  application 
for  exemption  and  demonstrated  that 
the  new  zirconi  im  based  cladding  does 
not  affect  the  B  XS  calculations.  The 
underlying  purpjose  of  10  CFR  50.44  is  to 
ensure  that  me^ns  are  provided  for  the 
control  of  hydrdgen  gas  that  may  be 
generated  following  a  postulated  loss-of- 
coolant  accident.  The  licensee 
previously  addressed  hydrogen 
generation  follqwing  a  loss-of-coolant 
accident.  The  licensee's  proposed  action 
has  no  significant  effect  on  the  previous 
assessment  of  Hydrogen  gas  production. 

Environmental  Impacts  of  the 
Proposed  ActiM:  With  regard  to 
potential  radiofcgical  impacts  to  the 
general  public,  uie  proposed  exemption 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
part  20.  It  doesj.ot  affect  the  potential 
for  radiological  accidents  and  does  not 
affect  radiologi  :a]  plant  eHluents.  The 
demonstration  assemblies  nieet  the 
same  design  b^ses  as  the  fuel  which  is 
currently  in  thd  reactor.  No  safety  limits 
have  been  chai  iged  or  setpoints  altered 
as  a  result  of  tl  e  use  of  these 
assemblies,  the  FSAR  analyses  are 
bounding  for  tlie  demonstration 
assemblies  as  well  as  the  remainder  of 
the  core.  The  a  ivanced  zirconium-based 
alloys  have  be(  in  shown  through  testing 
to  perform  sati  (factorily  under 
conditions  representative  of  a  reactor 
environment.  Iti  addition,  the  relatively 
small  number  (if  fuel  rods  involved  does 
not  represent  t  prohibitively  large 
inventory  of  ra  dioactive  material  which 


could  be  released  into  the  reactor 
coolant  in  the  event  of  cladding  failure. 
The  only  credible  consequence  of  this 
change  would  be  a  failure  of  the 
demonstration  claddings.  Even  in  the 
case  of  gross  fuel  failure,  the  number  of 
rods  involved  (a  maximum  of  104  rods 
will  use  advanced  clad  compositions]  is 
less  than  1%  of  the  core  and  thus, 
sufficiently  small  that  environmental 
impact  would  be  minimal,  and  is 
bounded  by  previous  assessments.  The 
small  number  of  fuel  rods  involved  in 
conjunction  with  the  chemical  similarity 
of  the  demonstration  cladding  to 
Zircaloy  cladding  ensures  that  hydrogen 
production  would  not  be  significantly 
different  from  previous  assessments.  As 
a  result,  the  proposed  exemption  does 
not  affect  the  consequences  of 
radiological  accidents.  Consequently, 
the  commission  concludes  that  there  are 
no  significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  the  potential 
environmental  impacts  associated  with 
the  transportation  of  the  demonstration 
assemblies,  the  advanced  claddings 
have  no  impact  on  previous  assessments 
determined  in  accordance  with  10  CFR 
51.52. 

With  regard  to  the  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action: 
Because  the  commission's  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any  alternative 
to  this  exemption  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  related  to  the 
operation  of  William  B.  McGuire 
Nuclear  Station,  Units  1  and  2,"  dated 
April  1976,  and  its  addendum  dated 
January  1981. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  exemption.  The  staff  did  not 
consult  other  agencies  or  persons. 


Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  April  18, 1991,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW.,  Washington.  DC 
20555  and  at  Atkins  Library,  University 
of  North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  September,  1991. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews. 

Director.  Project  Directorate  11-3.  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-22961  Filed  9-23-91:  8:45  am] 
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[Docket  No.  50-3661 

Georgia  Power  Co.,  et  al. 
Consideration  of  Issuance  of 
Amendment  to  Facliity  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-5. 
issued  to  Georgia  Power  Coifipany,  et  al. 
(the  licensee),  for  operation  of  the  Edwin 
\.  Hatch  Nuclear  Plant,  Unit  2  located  in 
Appling  County,  Georgia. 

The  proposed  amendment  would 
involve  a  change  to  Hatch  Unit  2 
Technical  Specification  (TS)  3.3.6.6  for 
the  Traversing  Incore  Probe  (TIP) 
system.  Specifically,  the  proposed 
change  would  require  that  three 
detectors  be  operable  as  opposed  to  the 
four  required  under  TS  3.3.6.6.  Also,  Item 
c.  of  the  applicability  section  is  being 
deleted  because  the  TIP  system  is  no 
longer  used  to  adjust  the  Average  Power 
Range  Monitor  (APRM)  setpoints. 

The  licensee  stated  that  on  September 
8, 1991,  during  performance  of  rod 
maneuvers  for  the  purpose  of 
exchanging  control  rod  sequences,  it 
was  discovered  that  the  Hatch  Unit  2 
"C"  TIP  machine  would  not  index 
properly  due  to  a  problem  apparently 
associated  with  the  indexing 
mechanism.  Correcting  the  problem 
requires  access  to  the  primary 
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containment  (drywell).  However,  with 
Unit  2  operating  at  100%  power,  access 
is  not  possible  at  this  time.  The  present 
TS  requires  four  operable  TIP  machines 
for  recalibration  of  the  Local  Power 
Range  Monitor  (LPRM)  detectors  every 
31  Effective  Full  Power  Days  (EFPD). 
Performance  of  a  core  map  within  this 
period  of  time  is  necessary  to  maintain 
the  validity  and  accuracy  of  the  Periodic 
Core  Performance  Log  (Pi).  Pi  is  the 
process  computer  program  which 
calculates  the  Minimum  Critical  Power 
Ratio  (MCPR),  Linear  Heat  Generation 
Rate  (LHGR)  and  Average  Planar  Linear 
Heat  Generation  Rate  (APLHGR). 
Inability  to  determine  compliance  with 
these  thermal  limits  per  TSs  3.2.1,  3.2.3, 
and  3.2.4  would  require  reducing  core 
thermal  power  to  less  than  25%. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  woud  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit>m 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a],  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  TIP  system  is  not  used  to  mitigate  the 
consequences  of  or  prevent  any  accident,  nor 
are  assumptions  made  in  any  accident 
analysis  relative  to  the  operation  of  the  TIP 
system.  Implementation  of  this  proposed 
change  will  not  change  the  function  of  any 
plant  systems  needed  to  prevent  or  mitigate 
the  consequences  of  postulated  accidents. 
Therefore,  reducing  the  number  of  required 
Operable  TIP  machines  from  four  to  three 
and  using  substitute  TIP  traces  for  the 
calibration  of  LPRMs  and  the  monitoring  of 
thermal  limits  does  not  increase  the 
probability  of  occurrence  of  a  previously 
evaluated  accident. 

The  change  in  power  distribution' 
determination  in  the  process  computer  does 
not  affect  the  consequences  of  anticipated 
operational  occurrences  (transients) 
described  in  the  FSAR  since  the  MCPR  safety 
limit  is  not  violated  during  the  events. 
Provided  the  control  rods  are  positioned  in  an 
"A"  sequence  and  the  total  core  TIP 
uncertainty  for  the  cycle  is  less  than  or  equal 
to  B.7%,  neither  the  MCPR  operating  limit  nor 
the  safety  limit  need  to  be  increased.  The 
8.7%  uncertainty  factor  is  the  number  used  in 
the  MCPR  safety  limit  analysis  (NEDE-24011- 


P-A-10.  ("jGeneral  Electric  Standard 
Application  for  Reactor  Fuel."  February, 
1991).  The  current  total  core  TIP  uncertainty 
has  been  determined  to  be  6.1%,  which  does 
not  exceed  the  8.7%  requirement. 

Hatch  Unit  2  has  been  operating  in  the 
octant  symmetric  "A"  sequence  since  the 
beginning  of  the  cycle.  To  provide  an 
assessment  of  operating  with  the  "C"  TIP 
machine  out  of  service,  a  simulation  was 
performed  to  calculate  the  (e)ffect  on  thermal 
limits  if  a  state  point  obtained  before  the 
inoperability  of  the  "C  TIP  was  recalculated 
using  the  symmetric  pairs  in  place  of  the  "C" 
machine  locations.  The  results  of  this 
simulation  [shown  elsewhere  in  the  licensee's 
submittal  dated  September  13, 1991),  indicate 
that  the  core  is  operating  in  a  highly 
symmetric  manner  and  that  use  of  the 
substitute  TIP  readings  will  have  a  minimal 
affect  on  thermal  limit  calculatons.  Hatch 
Unit  2  will  continue  to  be  operated  in  the  "A" 
sequence  for  the  duration  of  the  "C"  TIP 
outage.  Plant  procedures  will  be  revised  to 
reflect  this. 

Therefore,  since  the  total  core  TIP 
uncertainty  is  acceptable  and  operation  of 
Hatch  Unit  2  will  continue  in  the  "A" 
sequence  throughout  the  duration  of  the  "C" 
TIP  outage,  reducing  the  number  of  required 
Operable  TIP  machines  from  four  to  three 
does  not  decrease  the  margin  of  safety  to  the 
MCPR  operating  and  safety  limits  and  the 
radiological  dose  consequences  for 
previously  analyzed  accidents  are  not 
increased. 

The  proposed  change  which  removes  the 
reference  to  the  ARPM  setpoint  is  an 
administrative  change.  It  reflects  the  fact  that 
we  (the  licensee)  no  longer  adjust  the  APRM 
trip  or  the  APRM  gain  for  high  peaking 
factors.  This  change  was  made  in  1984  and 
was  done  as  part  of  the  APRM/RBM  (Rod 
Block  Monitor]  Technical  Specification 
(ARTS)  improvement  program.  Since  neither 
plant  operation  nor  equipment  is  being 
affected,  this  change  does  not  Increase  the 
probabilty  of  occurrence  of  the  consequences 
of  a  previously  evaluated  accident 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

Using  substitute  TIP  traces  and  changing 
the  Hatch  2  Technical  Specifications  such 
that  the  TIP  system  is  operable  with  three 
movable  detectors  does  not  change  the  basic 
operation  of  the  plant.  Nor  does  it  change  the 
operation  of  any  safety  related  plant 
equipment. 

Although  the  Process  Computer  will  be 
operating  differently  in  the  calculation  of  core 
thermal  limits,  the  difference  only  involves 
the  assignment  of  incoming  data  to  various 
arrays  for  the  calculation  of  nodal  powers, 
thermal  limits,  etc.  Furthermore,  the  Process 
Computer  is  not  required  for  the  safe 
shutdown  of  the  plant  nor  is  is  used  for  the 
mitigation  of  consequences  of  accidents. 
Therefore,  changing  this  Technical 
Specification  such  that  the  TIP  system  is 
operable  with  three  TIP  machines  does  not 
increase  the  likelihood  of  an  accident 
occurring  different  from  any  analyzed  in  the 
FSAR. 


The  proposed  change  removing  the 
reference  to  APRM  setpoint  adjustment  is 
administrative  in  nature,  reflecting  how  the 
plant  is  actually  operated.  No  changes  to 
plant  equipment  or  operation  result  from  it. 
therefore,  the  probability  of  any  accident 
occurring  is  not  increased. 

3.  The  proposed  amendment  does  not  result 
in  a  significant  reduction  in  the  margin  of 
safety. 

The  margin  of  safety  for  some  of  the 
accidents  analyzed  in  the  FSAR  is  the 
Technical  Specification  fuel  cladding 
integrity  (MCPR)  safety  limit.  This  safety 
limit  ensures  that  at  least  99.9%  of  the  fuel 
rods  in  the  core  will  avoid  transition  boiling 
during  an  anticipated  operational  occurrence 
(transient).  As  documented  in  General 
Electric  Generic  Licensing  Topical  Report, 
GESTAR-II,  the  MCPR  safety  limit  is  based, 
in  part,  on  a  statistical  combination  of 
uncertainties  in  key  parameters,  including 
total  core  TIP  uncertainty.  As  long  as  the 
total  uncertainty  is  less  than  or  equal  to  what 
was  used  to  calculate  the  original  MCm 
safety  limit  (8.7%),  the  margin  of  safety  is 
unchanged.  Substitute  TIP  traces  can  be  used 
to  monitor  thermal  limits  and  calibrate 
LPRMs  only  if  the  core  is  loaded 
symmetrically  and  is  operating  with  a 
symmetric,  "A"8equence  rod  pattern. 

The  margin  of  safety  is  not  reduced  as  a 
result  of  using  this  method  because  we  [the 
licensee]  have  shown  that  the  total  core  TIP 
uncertainty  is  less  than  6.7%  of  the  Hatch 
Unit  2  core  is  being  operated  in  the  "A"  rod 
sequence.  Unit  2  will  continue  to  be  operated 
in  the  "A"  rod  sequence  at  least  until  the 
return  of  the  "C  TIP  machine  to  ser\'ice. 
Plant  procedure  will  be  revised  to  reflect  this. 

The  proposed  change  to  eliminate 
reference  to  the  APRM  setpoint  adjustment  is 
administrative  in  nature.  No  changes  to  plant 
equipment  or  plant  operation  results,  thus  the 
margin  of  safety  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisRed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  fifteen  (15)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
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comments  may  tlso  be  delivered  to 
room  P-223.  Philips  Building.  7920 
Norfotk  AvenueJ  Bethesda.  Maryland, 
from  7-^  a.m.  ta4:15  p.m.  Copies  of 
written  commenls  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Celm^n  Building.  2120  L 
Street  NW..  W^tbington.  DC  20555.  The 
filing  of  request^  for  hearing  and 
petitions  for  leafe  to  intervene  is 
discussed  belowu 

By  October  24i  1991.  the  licensee  may 
file  a  request  fo^a  hearing  with  respect 
to  issuance  of  thie  amendment  to  the 
subject  facility  (jperating  license  and 
any  person  wbofe  interest  may  be 
affected  by  this  broceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requ^ts  for  a  hearing  and  a 
petition  for  leavi  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Jules  of  Practice  for 
Domestic  Licencing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  curreni  copy  of  10  CFR  2.714 
which  is  availame  at  the  Commission's 
Public  Documenjt  Room,  the  Gelman 
Building,  2120  L  ptreet.  NW., 
Washington,  DQ  20555  and  at  the  local 
pubhc  document  room  located  at 
Appling  County  Public  Library,  301  City 
Hall  Drive,  Baxl  ;y.  Georgia  31513. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intei  vene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  a  nd  Licensing  Board, 
designated  by  tl  e  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  thd  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  ik  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in(  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  prpceeding.  The  petition 
should  specifically  explain  the  reasons 
why  interventicn  should  be  permitted 
with  particular  Reference  to  the 
following  facloi^:  (1)  The  nature  of  the 
petitioner's  righl  under  the  Act  to  be 
made  a  party  \a  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  Dnanqial.  or  other  interest  in 
the  proceeding:  land  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interests.  The  petition 
should  also  ideatify  the  specific 
aspect(s)  of  thelsubject  matter  of  the 
proceeding  as  tA  which  petitioner 
wishes  to  inten  ene.  Any  person  who 
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has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  Include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also    - 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  ■  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30  days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
consideration.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amcndmenL 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  %vifl  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U3. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
David  B.  Matthews:  Petitioner's  name 
and  telephone  number  date  petition 
was  mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  Bmce  W.  Churchill. 
Esquire,  Shaw,  Pittman,  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
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balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  13. 1991. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  room, 
located  at  Appling  County  Public 
Library.  301  City  Hall  Drive.  Baxley, 
Georgia  31513. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  Jabbour. 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects— l/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-22962  Filed  9-23-91;  8:45  am] 
BILUNO  CODE  7$90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consolidated 
Listing  of  Scliedules  A,  B,  and  C 
Exceptions 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

summary:  This  gives  a  consolidated 
notice  of  all  positions  excepted  under 
Schedules  A.  B.  and  C  as  of  June  30. 
1991.  as  required  by  Civil  Service  Rule 
VI,  Exceptions  from  the  Competitive 
Service. 

SUPPLEMENTARY  INFORMATION:  Civil 

Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (0PM) 
to  publish  notice  of  all  exceptions 
granted  under  Schedules  A,  B,  and  C. 
title  5.  Code  of  Federal  Regulations. 
§  213.103(c)  further  requires  that  a 
consolidated  listing,  current  as  of  June 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  OPM  maintains 
continuing  information  on  the  status  of 
all  Schedule  A.  B.  and  C  excepted 
appointing  authorities.  Interested  parties 
needing  information  about  specific 
authorities  during  the  year  may  obtain 
information  by  contacting  the  Staffing 
Operations  Division,  room  6A12.  Office 
of  Personnel  Management,  1900  E  Street. 
NW..  Washington.  DC  20415.  or  by 
calling  (202)  606-09.<)n. 

The  following  exceptions  were  current 
on  June  30. 1991- 


Schedule  A 

Section  213.3102    Entire  Executive  Civil 
Service 

(a)  Positions  of  Chaplain  and 
Chaplain's  Assistant. 

(b)  (Reserved). 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attorneys. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  under  this  paragraph. 
However,  an  appointment  which  was 
initially  made  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  duration. 

(f)  Chinese.  Japanese,  and  Hindu 
interpreters. 

(g)  Any  nontemporary  position  the 
duties  of  which  are  part-time  or 
intermittent  in  which  the  appointee  will 
receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  first  step  of  grade  GS-3.  This 
limited  compensation  includes  ahy 
premium  pay  such  as  for  overtime,  night. 
Sunday,  or  holiday  work.  It  does  not. 
however,  include  any  mandatory  within- 
grade  salary  increases  to  which  the 
employee  becomes  entitled  subsequent 
to  appointment  under  this  authority. 
Appointments  under  this  authority  may 
not  be  for  temporary  project 
employment. 

(h)  Positions  in  Federal  mental 
institutions  when  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  thereof  as  recovered 
sufficiently  to  be  regularly  employed  but 
it  is  believed  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  that  they  be  employed  at  the 
institution. 

(i)  Subject  to  prior  approval  of  OPM. 
positions  requiring  temporary,  part-time, 
or  intermittent  employment  in  wage 
board  type  occupations  (i.e..  position 
excluded  from  Classification  Act 
coverage  by  section  202(7)  of  the  Act)  on 
construction  or  repair  work,  where  the 
activity  is  carried  on  in  localities  where 
examination  coverage  for  the  positions 
has  not  been  provided  and  where 
because  of  employment  conditions  there 
is  a  shortage  of  available  candidates  for 
the  positions.  Appointments  under  this 
paragraph  shall  not  extend  beyond  1 
year  and  the  employment  thereunder 


shall  not  exceed  180  working  days  a 
year.  Seasonal  employments  of  a 
recurring  nature  are  not  authorized 
under  this  paragraph. 

(j)  Positions  filled  by  (1)  appointment 
of  persons  previously  employed  as 
National  Guard  Technicians  under  32 
U.S.C.  709(a)  in  positions  at  the  same  or 
equivalent  grade  level,  or  below,  who 
are  applying  for  or  receiving  an  annuity 
under  the  provisions  of  5  U.S.C.  8337(h) 
or  5  U.S.C.  8457  by  reason  of  a  disability 
that  disqualifies  them  from  membership 
in  the  National  Guard  or  from  holding 
the  military  grade  required  as  a 
condition  of  their  National  Guard 
employment;  or  (2)  reassignment, 
promotion,  or  demotion  within  the  same 
agency  of  former  National  Guard 
Technicians  originally  appointed  under 
this  authority. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation. 

(I)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  or  technical 
experts  for  consultation  purposes. 

(m)  Nonsupervisory  positions  of 
custodial  laborer  (levels  1.  2,  and  3)  and 
general  laborer  (levels  2  and  3)  in  field 
establishments  outside  central  office 
and  regional  office  cities  of  OPM  where 
examination  coverage  has  not  been 
provided  for  the  positions,  as  follows: 

(1)  For  temporary,  intermittent,  or 
seasonal  employment  (exclusive  of 
positions  covered  by  paragraph  (1)  of 
this  section)  not  to  exceed  180  working 
days  a  year  in  the  Departments  of 
Agriculture.  Commerce.  Interior,  and 
Energy,  in  the  Federal  Aviation  Agency, 
and  in  the  International  Boundary  and 
Water  Commission;  or 

(2)  When  it  is  specifically  held  by 
OPM  that  this  authority  is  applicable  for 
employment  in  localities  that  are 
isolated  with  respect  to  labor  supply 
and  where  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(n)  Any  local  physician,  surgeon,  or 
dentist  employed  under  contract  or  on  a 
part-time  or  fee  basis. 

(o)  Positions  of  a  scientific, 
professional,  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  an  accredited  college  or 
university  who  have  special 
qualifications  for  the  positions  to  which 
appointed.  Employment  under  this 
provision  shall  not  exceed  130  working 
days  a  year. 

(p)  Positions  of  a  scientific, 
professional,  or  analytical  nature  when 
filled  by  bona  fide  graduate  students  at 
accredited  colleges  or  universities 
provided  that  the  work  performed  for 
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the  agency  is  to  ba  used  by  the  student 
as  a  basis  for  completing  certain 
academic  requirei^ents  toward  a 
graduate  degree.  Appointments  under 
this  authority  majnnot  exceed  1  year, 
but  may  be  extenaed  for  additional 
periodCs)  not  to  ejflceed  1  year  as  long  as 
the  conditions  for  Appointment  continue 
to  be  met.  The  apdointment  of  any 
individual  under  this  authority  shall 
terminate  upon  the  individual's 
completion  of  requirements  for  the 
graduate  degree.  | 

(q)  Positions  at  |rade  GS-9.  or 
equivalent  and  below  when  appointees 
are  to  assist  scienlific,  professional,  or 
technical  employees.  Persons  employed 
under  this  provisi9n  shall  be  (1)  bona 
fide  high  school  science  or  mathematics 
teachers;  or  (2)  boria  fide  students  at 
high  schools  or  aciredited  colleges  or 
universities  who  are  pursuing  courses 
related  to  the  field  in  which  employed. 
Hie  appointment  pf  any  individual 
under  this  authority  shall  terminate 
upon  the  individual's  ceasing  to  be 
enrolled  in  a  qualifying  educational 
program  or  to  be  employed  as  a  teacher. 
No  one  shall  be  eihployed  under  this 
provision  in  routine  clerical  positions, 
routine  trades  and  labor  positions — 
unless  STich  employment  clearly  relates 
to  a  scientific  professional,  or  technical 
curriculum — or  iniexcess  of  1,040 
woricing  hours  a  j^ar.  Appointments 
under  this  authorijty  may  be  made  only 
to  positions  for  wnich  qualification 
standards  establiihed  under  5  CFR  part 
302  are  consistent  with  the  education 
and  experience  standards  established 
for  comparable  positions  in  the 
competitive  service.  Appointments 
under  this  authority  may  not  be  used  to 
extend  the  service  limits  contained  in 
any  other  appointing  authority. 
[t)-(s]  (Reserve^). 

(tj  Positions  wqen  filled  by  mentally 
1  accordance  with  the 
il  Personnel  Manual 
completion  of  2  years 
\fice  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  coi^petitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM.  J 

(u)  Positions  w|ien  filled  by  severely 
physically  handicapped  persons  who:  (1) 
Under  a  temporary  appointment  have 
demonstrated  their  ability  to  perform 
the  duties  satisfa  :torily:  or  (2)  have  been 
certified  by  counselors  of  State 
vocational  rehabilitation  agencies  or  the 
Veterans'  Administration  as  likely  to 
succeed  in  the  performance  of  the 
duties.  Upon  contoletion  of  2  years  of 
satisfactory  serv  ce  under  this  authority, 
the  employee  may  qualify  for  conversion 
tc  comoetitiwe  status  under  the 


retarded  persons 
guidance  in  Fede^ 
chapter  306.  Upon 
of  satisfactory  se^ 


provisions  of  Executive  Order  1212S  and 
implementing  regulations  issued  by 
OPM. 

(v)  Between  May  13  and  September  30 
only,  temporary  Summer  Aid  positions 
the  duties  of  which  involve  work  of  a 
routine  nature  not  regularly  covered 
under  the  General  Sdiedule  requiring  no 
specific  knowledge  or  skills,  when  filled 
by  youths,  either  (1)  appointed  under 
economic  needs  standards  prescribed 
by  OPM:  or  (2)  who  are  mentally 
retarded  or  severely  physically 
handicapped.  Youths  may  not  be 
appointed  unless  they  have  reached 
their  16th  birthday.  This  paragraph  shall 
apply  only  to  positions  for  which  pay  is 
fixed  at  the  highest  Federal  minimum 
wage  rate  established  by  the  Fair  Labor 
Standards  Act  of  1938.  as  amended. 

(w)  Part-time  or  intermittent  positions, 
the  duties  of  wJiich  involve  routine  work 
up  to  and  including  the  GS-4  level  of 
difficulty  or  equivalent  under  the 
Federal  Wage  System,  when  filled  by 
bona  fide  students  appointed  under  the 
Stay-in-School  Program.  Students  may 
be  appointed  if  they  need  the  earnings 
from  this  employment  to  continue  in 
school  or  if  they  are  mentally  retarded 
or  severely  physically  handicapped, 
provided  that  the  following  conditions 
are  met  (1)  Appointees  are  enrolled  in 
or  accepted  for  enrollment  as  a  resident 
student  in  a  secondary  school  (or  other 
appropriate  school  for  mentally  retarded 
students)  or  an  institution  of  higher 
learning  not  above  the  baccalaureate 
level  accredited  by  a  recognized 
accrediting  body; 

(2)  Employment  does  not  exceed  20 
hours  in  any  calendar  week  except  that 
students  may  work  full  time  during  any 
period  in  which  their  school  is  officially 
closed  and  during  any  school  vacation 
period. 

(3)  While  employed,  appointees 
continue  to  maintain  an  acceptable 
school  standing,  although  they  need  not 
attend  school  during  the  summer 

(4]  Appointees  meet  the  economic 
criteria  prescribed  by  the  Office  of 
Personnel  Management,  except  that  this 
requirement  does  not  apply  to  mentally 
retarded  or  severely  physically 
handicapped  students  appointed  under 
the  authority;  and 

(5j  Salaries  are  fixed  by  the  agency 
head  at  a  level  commensurate  with  the 
duties  assigned  and  the  expected  level 
of  performance. 

Appointments  under  this  authority 
may  not  extend  beyond  1  year. 
However,  such  appointments  may  be 
made  for  additional  periods  of  not  to 
exceed  1  year,  each,  if  the  conditions  for 
initial  appointment  are  still  met. 
Students  may  not  be  appointed  under 
this  authority  unless  they  have  reached 


their  16th  birthday.  No  new 
appointments  may  be  made  between 
May  13  and  August  31,  inclusive, 
(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
inmates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands.  Guam, 
American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  under 
workrelease  programs  authorized  by  the 
Prisoner  Rehabilitation  Act  of  1965,  the 
District  of  Columbia  Work  Release  Act, 
or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authority  may 
not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  one 
additional  year  each  upon  a  finding  that 
the  inmate  is  still  in  a  work-release 
status  and  that  a  local  recruiting 
shortage  still  exists.  No  person  may 
serve  under  this  authority  longer  than  1 
year  beyond  the  date  of  that  person's 
release  from  custody. 

(y)  Positions  at  grade  GS-2  and  below 
for  summer  employment  as  defined  in 
S  213.3101(d),  of  assistants  to  scientific 
professional  and  technical  employees, 
when  filled  by  finalists  in  national 
science  contests. 

(z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-11 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  under  its  postdoctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Positions  when  filled  by  aliens  in 
the  absence  of  qualified  citizens. 
Appointments  imder  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authority  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)  Positions  at  GS-15  and  below 
when  filled  by  persons  identified  as 
Interchange  Executives  by  the 
President's  Commission  on  Executive 
Exchange.  Appointments  made  under 
this  authority  may  not  extend  beyond  2 
years. 
(dd)-(ee)  (Reservedl. 
(ff)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
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between  OPM  and  the  Department  of 
Justice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  Stales  under  Public  Law  91- 
452  and  related  statutes.  A  person 
appointed  unaer  this  authority  may 
continue  to  oe  employed  under  it  after 
he/she  ceases  to  be  in  a  qualifying 
program  only  as  long  as  be/she  remains 
in  the  same  agency  without  a  break  in 
service. 
(ggHhh)  (Reserved). 
(ii)  Positions  of  Presidential  Intern. 
GS-9  and  11,  in  the  Presidential 
Management  Intern  Program.  Initial 
appointments  must  be  made  at  the  CS-Q 
level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to  1 
additional  year.  Upon  comp4eti(Mi  of  2 
years  of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  appointment 
under  the  provisions  of  Executive  Order 
12364,  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manual. 

(jj)  Legal  intern  positions. 
Appointments  under  this  paragraph 
shall  be  confmed  to  bona  fide  students 
at  recognized  law  schools  who  are 
candidates  for  J.D.  or  LL.B.  degrees. 
Appointments  under  this  authority  may 
not  exceed  1  year,  but  may  be  extended 
for  additional  period(s)  not  to  exceed  1 
year  as  long  as  the  conditions  for 
appointment  continue  to  be  met.  The 
appointment  of  an  individual  under  this 
authority  shall  terminate  upon  the 
individual's  graduation  from  law  school. 

(kk)  (Reserved). 

(II)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full- 
time,  part-time,  or  intermittent  basis. 

Section  213.3103    Executive  Office  of 
the  President 

(a)  Office  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  Office  of  Management  and  Budget. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-9/i5. 

(c)  Council  on  Environmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-9  through  -15  on  the  staff 
of  the  Council. 

(d)-{f)  (Reserved). 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Council. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirty  positions  of  Senior 
Policy  Analyst.  GS-15;  Policy  Analyst, 
GS-11/14;  and  Policy  Research 
Assistant,  GS-9.  for  employment  of 


anyone  not  to  exceed  5  years  on 
projects  of  a  high  priority  nature. 

(i)  Office  of  National  Drug  Control 
Policy.  (1)  Not  to  exceed  35  positions, 
GS-15  and  below,  of  senior  policy 
analysts  and  other  personnel  with 
expertise  in  drug-related  issues  and/or 
technical  knowledge  to  aid  in  anti-drug 
abuse  efforts.  Appointments  under  this 
authority  may  not  exceed  January  20, 
1994. 

Section  213.3104    Department  of  State 

(a)  Office  of  the  Secretary.  (1)  All 
positions,  GS-15  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Office  of 
the  Under  Secretary  for  Management. 

(2)-(5)  (Reserved). 

(b)  American  Embassy,  Paris,  France. 
(1)  Chief,  Travel  and  Visitor  Unit.  No 
new  appointments  may  be  made  under 
this  authority  after  August  10. 1981. 

(c)  (Reserved). 

(d)  International  Boundary 
Commission.  United  States  and  Canada. 
(1)  Temporary  'and  intermittent  field 
employees  such  as  instrumentmen, 
foremen,  recorders,  packers,  cooks,  and 
axemen,  for  not  to  exceed  180  working 
days  within  any  one  calendar  year. 

(e)  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  (1)  Two  Physical 
Science  Administration  Officer  positions 
at  GS-16. 

(f)  (Reserved). 

(g)  Office  of  Refugee  and  Migration 
Affairs.  (1)  Not  to  exceed  10  positions  at 
grades  GS-5  through  11  on  the  staff  of 
the  office. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Trip  Specialist.  No  new 
appointments  may  be  made  under  this 
authority  after  June  11. 1981. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
GS-13  through  GS-17  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic  trade,  and  energy 
pohcies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 


employees,"  when  filled  by  appointment 
of  persons  who  are  not  citizens  of  the 
United  States;  and  positions  in  foreign 
countries  of  messenger  and  janitor. 

(2)  (Reserved). 

(3)  Positions  of  part-time,  intermittent, 
or  temporary  Customs  Inspectors,  and 
Port  Directors  in  Alaska  paid  at  ■  rale 
not  above  GS-9  and  for  not  more  than 
130  working  days  in  a  service  year. 

(4)  (Reserved). 

(5)  Positions  at  GS-S  and  below  of 
Customs  Enforcement  Officer.  Customs 
Inspector.  Customs  Marine  Clerk/ 
Officer.  Customs  Aid  (sampling). 
Customs  Warehouse  Officer,  Port 
Director,  Interpreter,  and  Laborer,  with 
duties  of  a  continuing  nature  that 
require  the  part-time  or  intermittent 
service  of  an  employee  for  not  more 
than  700  hours  in  his/her  service  year. 
An  individual  appointed  under  this 
exception  may  not  be  employed  in  the 
Bureau  of  Customs  under  a  combination 
of  this  and  any  other  exception  for  more 
than  700  hours  in  his/her  service  year. 

(6)  Twenty-five  positions  of  Criminal 
Investigator  for  special  assignments. 

(7)-(8)  (Reserved). 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  in  the  Papago 
Indian  Agency  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Office  of  the  Comptroller  of  the 
Currency.  (1)  Not  to  exceed  six  positions 
filled  under  the  Professional  Accounting 
Fellow  Program.  Appointments  under 
this  authority  may  not  exceed  2  years. 

(d)  Office  of  Thrift  Supervision.  (1 )  All 
positions  in  the  supervision  policy  and 
supervision  operations  functions  of 
OTS.  No  new  appointments  may  be 
made  under  this  authority  after  October 
8, 1992. 

(e)  Internal  Revenue  Service.  (1) 
Twenty  positions  of  investigator  for 
special  assignments. 

(2)  Two  positions  of  Senior  Visiting 
Pension  Actuary,  GS-1510-14/15. 
Appointments  to  these  positions  must  be 
for  periods  not  to  exceed  24  months. 

(f)  (Reserved). 

(g)  Bureau  of  Alcohol.  Tobacco,  and 
Firearms.  (1)  One  hundred  positions  of 
criminal  investigator  for  special 
assignments. 

(h)  (Reserved). 

(j)  Bureau  of  Government  Financial 
Operations.  (1)  Clerical  positions  at 
grades  CS-5  and  below  established  in 
Emergency  Disbursing  Offices  to 
process  emergency  payments  to  victims 
of  catastrophes  or  natural  disasters 
requiring  emergency  disbursing  services. 
Employment  under  this  authority  may 
not  exceed  1  year. 
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Section  213.3106]   Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  30  positii  ms  at  grades  GS-6/15 
in  the  Office  of  I  mergency  Operations 
(OEO).  No  new  i  ippointments  may  be 
made  under  this  authority  after  March 
31. 1993. 

(2)-{5)  (Reservfed). 

(6)  One  Execu  live  Secretary.  US- 
USSR  Standing  i  lonsultative 
Commission  anc  Staff  Analyst  (SALT), 
Office  of  the  Assistant  Secretary  of 
Defense  (interns  tional  Security  Affairs). 

(b)  Entire  Dep  artment  (including  the 
Office  of  the  Sec  retary  of  Defense  and 
the  Departmenti  of  the  Army,  Navy,  and 
Air  Force).  (1)  Piofessional  positions  in 
Military  Depend  ent  School  Systems 
overseas. 

(2)  Positions  ii  i  attache  1  systems 
overseas,  includ  ng  all  professional  and 
scientific  positions  in  the  Naval 
Research  Brand  i  Office  in  London. 

(3)  Positions  c  [  clerk-translator, 
translator,  and  i  iterpreter  overseas. 

(4)  Positions  o  f  Educational  Specialist 
the  incumbents  )f  which  will  serve  as 
Director  of  Relij  ious  Education  on  the 
Staffs  of  the  Chi  plains  in  the  military 
services. 

(5)  Positions  t  nder  the  program  for 
utilization  of  aU  m  scientists  approved 
under  pertinent  directives  administered 
by  the  Director  »f  Defense  Research  and 
Engineering  of  t  le  Department  of 
Defense  when  o  xupied  by  alien 
scientists  initial  y  employed  under  the 
program  includi  ig  those  who  have 
acquired  Unitec  States  citizenship 
during  such  em]  loyment. 

(6)  Positions  i  i  overseas  installations 
of  the  Departme  nt  of  Defense  when 
filled  by  depenc  ents  of  military  or 
civilian  employees  of  the  U.S. 
Government  res  iding  in  the  area. 
Employment  unier  this  authority  may 
not  extend  long  ;r  than  2  months 
following  the  Ir;  insfer  from  the  area  or 
the  separation  ( f  a  dependent's  sponsor. 
Provided,  that  (  )  a  school  employee 
may  be  permitti  d  to  complete  the  school 
yean  and  (ii)  ar  employee  other  than  a 
school  employe  i  may  be  permitted  to 
serve  up  to  one  additional  year  when 
the  military  def  artment  concerned  finds 
that  the  additional  employment  is  in  the 
interest  of  man;  igement. 

(7)  Fifteen  sei  iretarial  and  staff 
support  positioi  is  at  GS-12  or  below  on 
the  White  Hou<  e  Support  Group. 

(8)  Positions  n  DOD  research  and 
development  a(  tivities  occupied  by 
participants  in  he  DOD  Science  and 
Engineering  Ap  prenticeship  Program  for 
High  School  Sti  idents.  Persons  employed 
under  this  auth  irity  shall  be  bona  fide 
high  school  stu  lents.  at  least  14  years 


old,  pursuing  courses  related  to  the 
position  occupied  and  limited  to  1,040 
working  hours  a  year.  Children  of  DOD 
employees  may  be  appointed  to  these 
positions,  notwithstanding  the  sons  and 
daughters  restriction,  if  the  positions  are 
in  field  activities  at  remote  locations. 
Appointments  under  this  authority  may 
be  made  only  to  positions  for  which 
qualification  standards  established 
under  5  CFR  part  302  are  consistent  with 
the  education  and  experience  standards 
established  for  comparable  positions  in 
the  competitive  service.  Appointments 
under  this  authority  may  not  be  used  to 
extend  the  service  limits  contained  in 
any  other  appointing  authority. 

(c)  Defense  Contract  Audit  Agency. 
(1)  Not  to  exceed  two  positions  of 
Accounting  Fellow.  Auditor.  GM-511-14. 
filled  under  the  Accounting  Fellowship 
Program.  Appointments  under  this 
authority  may  not  exceed  2  years. 

(d)  General.  (1)  Positions  concerned 
with  advising,  administering, 
supervising  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information,  including 
scientific  and  technical  positions  in  the 
intelligence  function;  and  positions 
involved  in  the  planning,  programming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  0PM, 
it  is  impracticable  to  examine.  This 
authority  does  not  apply  to  positions 
assigned  to  cryptologic  and 
communications  intelligence  activities/ 
functions. 

(2)  Positions  involved  in  intelligence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  military 
departments.  This  includes  all  positions 
of  intelligence  research  specialist,  and 
similar  positions  in  the  intelligence 
classification  series;  all  scientific  and 
technical  positions  involving  the 
applications  of  engineering,  physical  or 
technical  sciences  to  intelligence  work; 
and  professional  as  well  as  intelligence 
technician  positions  in  which  a  majority 
of  the  incumbent's  time  is  spent  in 
advising,  administering,  supervising,  or 
performing  work  in  the  collection, 
processing,  analysis,  production, 
evaluation,  interpretation, 
dissemination,  or  estimation  of 
intelligence  information  or  in  the 
planning,  programming,  and 
management  of  intelligence  resources. 

(e)  Uniformed  Services  University  of 
the  Health  Sciences.  (1)  Positions  of 
Dean,  Associate  Dean,  Assistant  Dean, 
faculty  members,  postdoctoral  fellows, 
research  associates,  senior  research 
associates,  and  visiting  scientists. 

(2)  Positions  established  to  perform 
work  on  projects  funded  from  grants. 


(f)  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  senior 
policy  analyst,  GS-15,  at  the  Strategic 
Concepts  Development  Center.  Initial 
appointments  to  these  positions  may  not 
exceed  8  years,  but  may  be  extended 
thereafter  in  1-,  2-,  or  3-year  increments, 
indefinitely. 

(g)  Defense  Communications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-10/15  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

(h)  Defense  Systems  Management 
College.  Fort  Belvoir.  Va.  (1)  The 
Provost  and  professors  in  grades  GS-13 
through  15. 

Section  213.3107    Department  of  the 
Army 

(a)  General.  (1)  Not  to  exceed  30 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS-1700 
occupational  group  and  the  GS-1410 
Librarian  series,  located  at  the  U.S. 
Army  Russian  Institute,  Garmisch, 
Germany,  and  the  U.  S.  Army  Foreign 
Language  Training  Center  Europe, 
Munich,  Germany. 

(b)  Aviation  Systems  Command.  (1) 
One  scientific  and  professional  research 
position  in  the  U.S.  Army  Research  and 
Technology  Laboratories,  the  duties  of 
which  require  specific  knowledge  of 
aviation  technology  in  non-allied 
nations. 

(c)  Corps  of  Engineers.  (1)  (Reserved). 
(2)  Nonsupervisory  trades,  crafts,  and 

manual  labor  positions  at  grades  WG-6 
and  below  on  survey,  construction, 
short-term  maintenance,  or  floating- 
plant  operations,  where  because  of 
turnover,  lack  of  housing  facilities, 
mobility  of  work  site,  or  remoteness  of 
personnel  servicing  facilities,  an 
adequate  labor  force  can  be  recruited 
only  by  immediate  gate  hiring  on  a  local 
basis.  This  authority  can  be  used  only 
when  0PM  has  determined  that  it  is 
specifically  applicable  to  a  given 
situation;  ordinarily,  it  will  not  be  used 
for  employment  in  0PM  central  office, 
regional,  and  branch  office  cities  or  in 
cities  where  there  is  a  local  OPM  area 
office  to  service  the  employing 
establishment. 

(d)  U.S.  Military  Academy.  West 
Point,  New  York.  (1)  Civilian  professors, 
instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activities  Coordinator,  chapel  organist 
and  choir-master.  Director  of 
Intercollegiate  Athletics,  Associate 
Director  of  Intercollegiate  Athletics, 
Facility  Manager,  Building  Manager, 
three  Physical  Therapists  (Athletic 
Trainers),  Associate  Director  of 
Admissions  for  Plans  and  Programs. 
Deputy  Director  of  Alumni  Affairs;  and 
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Librarian  when  filled  by  an  officer  of  the 
Regular  Army  retired  from  active 
service,  and  the  military  secretary  to  the 
Superintendent  when  filled  by  a  U.  S. 
Military  Academy  graduate  retired  as  a 
regular  oommissioned  officer  for 
disability. 

(e)  U.S.  Army  School  of  the  Americas. 
Fort  Benning.  Georgia.  (1)  Positions  of 
Translator  (Typing),  GS-1040-5/9,  and 
Supervisory  Translator,  GS-1040-11.  No 
new  appointments  may  be  made  under 
this  authority  after  December  31, 1985. 

(f)  Central  Identification  Laboratory. 
(1)  One  position  of  Scientific  Director, 
GM-190-15,  and  four  positions  of 
Forensic  Scientist,  GM-190-14.  Initial 
appointment  to  these  positions  is  NTE 
3-5  years,  with  provision  for  indefinite 
numbers  of  renewals  in  1-,  2-,  or  3-year 
increments. 

(g)  Defense  Language  Institute.  (1)  All 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS-1700 
occupational  group,  the  GS-1040 
Language  Specialist  series,  and  the  GS- 
303  Bilingual  Clerk  series,  that  require 
either  a  proficiency  in  a  foreign 
language  or  a  knowledge  of  foreign 
language  teaching  methods. 

(h)  Army  War  College,  Carlisle 
Barracks,  Pa.  (1)  Five  positions  of 
Educational  Specialist  for  employment 
of  not  to  exceed  1  year:  Provided,  that 
such  employment  may,  with  the  prior 
approval  of  OPM,  be  extended  for  not  to 
exceed  one  additional  year. 

(2)  Nine  senior  policy  analyst 
positions,  GS-14/15,  at  the  Strategic 
Studies  Institute,  Army  War  College, 
with  appointments  to  be  made  initially 
for  up  to  3  years  and  thereafter 
extended  annually  if  needed. 

(3)  Five  research  oriented  faculty 
positions,  GS-14/15,  with  the  U.S.  Army 
War  College,  at  Carlisle  Barracks, 
Pennsylvania,  with  appointments  to  be 
made  initially  for  up  to  3  years  and 
thereafter  extended  annually  if  needed. 

(i)  (Reserved). 

(j)  U.S.  Military  Academy  Preparatory 
School,  Fort  Monmouth,  New  Jersey.  (1) 
Positions  of  Academic  Director, 
Department  Head  and  Instructor. 

Section  213.3108  Department  of  the 
Navy 

(a)  General  (1)  (Reserved). 

(2)  Positions  of  Student  Pharmacist  for 
temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  clinics  and 
departments  when  filled  by  students 
who  are  enrolled  in  an  approved 
pharmacy  program  in  a  participating 
nonfederal  institution,  and  whose 
compensation  is  fixed  under  5  U.S.C 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 


(3)  (Reserved). 

(4)  Not  to  exceed  50  positions  of 
resident-in-training  at  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries  which  have  residency 
training  programs,  when  filled  by 
residents  affiliates  for  part  of  their 
training  from  nonfederal  hospitals. 
Assignments  shall  be  on  a  temporary 
(full-time  or  part-time]  or  intermittent 
basis,  shall  not  amount  to  more  than  6 
months  for  any  person,  and  shall  be 
applied  only  to  persons  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(5)  (Reserved). 

(6)  Positions  of  Student  Operating 
Room  Technician  for  temporary,  part- 
time  or  intermittent  employment  in  U.S. 
naval  regional  medical  centers  and 
hospitals,  when  filled  by  students  who 
are  enrolled  in  an  approved  operating 
room  technician  program  in  a 
participating  nonfederal  institution, 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(7)  Positions  of  student  social  worker 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  bona  fide 
students  enrolled  in  academic 
institutions:  Provided,  that  the  work 
performed  in  the  agency  is  to  be  used  by 
the  student  as  a  basis  for  completing 
certain  academic  requirements  by  such 
educational  institution  to  qualify  for  a 
graduate  degree  in  social  work.  This 
authority  shall  be  applied  only  to 
students  whose  compensation  is  fixed 
under  5  U.S.C.  5351-54. 

(8)  Positions  of  student  practical  nurse 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  trainees 
enrolled  in  a  nonfederal  institution  in  an 
approved  program  of  educational  and 
clinical  training  that  meets  the 
requirements  for  licensing  as  a  practical 
nurse.  This  authority  shall  be  applied 
only  to  trainees  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 

(9)  (Reserved). 

(10)  Positions  of  medical  technology 
intern  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  students  enrolled  in 
approved  programs  of  training  in 
nonfederal  institutions.  Employment 
under  this  authority  may  be  on  a  full- 
time,  part-time,  or  intermittent  basis  but 
may  not  exceed  1  year.  This  authority 
shall  be  applied  only  to  students  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(11)  Positions  of  medical  intern  at  U.S. 
naval  regional  medical  centers, 


hospitals,  and  dispensaries,  when  filled 
by  persons  who  are  serving  medical 
internships  at  participating  nonfederal 
hospitals  and  whose  compensation  is 
fixed  under  5  U.S.C  5351-64. 
Employment  under  this  authority  may 
not  exceed  1  year. 

(12)  Positions  of  student  speech 
pathologist  at  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  persons 
who  are  enrolled  in  participating 
nonfederal  institutions  and  whose 
compensation  is  fixed  under  5  U.S.C 
6351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(13)  Positions  of  student  dental 
assistant  in  U.S.  naval  dental  centers, 
clinics,  and  departments,  when  filled  by 
students  who  are  enrolled  in  an 
approved  dental  assistant  program  in  a 
participating  nonfederal  institution,  and 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-54.  Employment  under  this 
authority  may  not  exceed  1 3rear. 

(14)  (Reserved). 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 

(16)  All  positions  necessary  for  the 
administration  and  maintenance  of  the 
official  residence  of  the  Vice  President. 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College.  (1)  Professors,  instructors,  and 
teachers;  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 
and  the  librarian,  organist-choirmaster, 
registrar,  the  dean  of  admissions,  and 
social  counselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  GS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  Policy,  and 
Operations). 

(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility, 
Barking  Sands,  Hawaii. 

(1)  All  positions.  This  authority 
applies  only  to  positions  that  must  be 
filled  pending  final  decision  on 
contracting  of  Facility  operations.  No 
new  appointments  may  be  made  under 
this  authority  after  July  29. 1988. 

(f)  (Reserved]. 

(g)  Office  of  Naval  Research.  (1)  Not 
to  exceed  five  positions  of  Liaison 
Scientists,  GS-13/15.  in  the  Naval 
Research  Branch  Office  in  Japan,  when 
filled  by  research  scientists  who  have 
specialized  experience  in  scientific 
disciplines  of  current  interest  to  the 
Department  and  who  have  a 
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Department  of  the  Air 
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(a)  Office  of  the  Secretary.  (1)  One 
Special  Assists  it  in  the  Office  of  the 
Secretary  of  th«  Air  Force.  This  position 
has  advisory  ra  ther  than  operating 
duties  except  a  i  operating  or 
administrative  responsibilities  may  be 
exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  1 1)  Professional, 
technical,  man.  gerial  and 
administrative  )ositions  supporting 
space  activities ,  when  approved  by  the 
Secretary  of  thi  i  Air  Force. 

(2)  Sixty-five  positions  engaged  in 
interdepartmer  tal  activities  in  support 
of  national  defense  projects  involving 
scientific  and  ti;chnical  evaluations. 

(c)  Not  to  exi  ;eed  20  professional 
positions.  GS-1 1  through  GS-15.  in 
Detachments  6  and  51,  SM-ALC.  Norton 
and  McClellan  Air  Force  Bases. 
California,  whi:h  will  provide  logistic 
support  manag  ;ment  to  specialized 
research  and  d  jvelopment  projects. 

(d)  U.S.  Air  I'orce  Academy.  Colorado. 
(1)  Positions  of  Cadet  Hostesses. 
Instructors  in  I  hysical  Education. 
Instructors  in  P  lusic  (choirmasters),  one 
Training  Instru  ctor  (Parachuting),  one 
Training  Instru  ctor  (Code  of  Conduct 
and  Evasion),  i  ind  two  Physical 
Therapists  (At  iletic  Trainers). 

(e)  .Not  to  exceed  five  positions.  GS-12 
through  GS-15  in  the  Specialized 
Management  C  iffice  (WR-ALC/QL)  at 
Robins  Air  Foi  ce  Base.  Georgia,  which 
will  provide  logistic  support 
management  siaff  guidance  for  highly 
sensitive  and  1  ligh  priority  programs  and 
projects.  Empl  jyment  under  this 
authority  is  nc  I  to  exceed  May  30. 1988. 

[i]  Air  Force  Office  of  Special 
Investigations  (1)  Not  to  exceed  250 
positions  of  Ci  iminal  Investigators/ 
Intelligence  R(  search  Specialists.  GS-5 
through  GS-i; . 

(g)  Not  to  e>  ceed  eight  positions.  GS- 
12  Oirough  15.  in  Headquarters  Air  Force 
Logistics  Comfnand,  DCS  Materiel 
Management,  Office  of  Special 
Activities.  Wi  ight  Patterson  Air  Force 
Base.  Ohio,  w  lich  will  provide  logistic 
support  mana  jement  staff  guidance  to 
classified  res*  arch  and  development 
projects. 

(h)  Air  Uni\  ersity.  Maxwell  Air  Force 
Base,  AlabaiTt  a.  (1)  Positions  of 
professor,  ins  ructor,  or  lecturer 


associated  with  courses  of  instruction  of 
at  least  10  months  duration,  for 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  1-.  2,  or  3- 
year  increments  indefinitely  thereafter. 

(i)  Air  Force  Institute  of  Technology, 
Wright-Patterson  Air  Force  Base,  Ohio. 
(1)  Civilian  deans  and  professors. 

(j)  Air  Force  Logistics  Command.  (1) 
One  Supervisory  Logistics  Management 
Specialist.  GM-346-14.  in  Detachment  2. 
2762  Logistics  Management  Squadron 
(Special).  Greenville.  Texas. 

(k)  One  position  of  Supervisory 
Logistics  Management  Specialist,  GS- 
346-15,  in  the  2762nd  Logistics  Squadron 
(Special)  at  Wright-Patterson  Air  Force 
Base,  Ohio. 
Section  213.3110    Department  of  Justice 

(a)  General.  (1)  Deputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service. 

(2)  (Reserved). 

(3)  U.S.  Marshal  in  the  Virgin  Islands. 

(b)  Immigration  and  Naturalization 
Service.  (1)  Not  to  exceed  350  positions 
at  grades  GS-15  and  below  engaged  in 
planning  for  and  implementing  the 
processing  of  claims  for  resident  status 
which  may  be  submitted  by  aliens 
already  in  the  United  States  as 
authorized  by  immigration  control  and 
reform  legislation.  New  appointments 
under  this  authority  may  not  be  made 
after  April  15. 1993. 

(2)  Not  to  exceed  25  positions.  GS-15 
and  below,  with  proficiency  in  speaking, 
reading,  and  writing  the  Russian 
language  and  serving  in  the  Soviet 
Refugee  Processing  Program  with 
permanent  duty  location  in  Moscow, 
USSR.  Employment  under  this  authority 
may  not  exceed  4  years.  No  new 
appointments  may  be  made  under  this 
authority  after  September  30. 1991. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved) 

(2)  One  hundred  and  fifty  positions  of 
Intelligence  Research  Agent  and/or 
Intelligence  Operation  Specialist  in  the 
GS-132  series,  grades  GS-9  through  GS- 
15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/ll. 

Section  213.3112    Department  of  the 
Interior 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7.  WG-10.  or 
equivalent  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to.  a  field  activity  or  district. 


and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  grounds, 
buildings,  or  other  structures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  0PM. 

(4)  Temporary,  intermittent,  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry,  range  management,  soils, 
engineering,  fishery  and  wildlife 
management,  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temporary  positions  established  in 
the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  blister 
rust  control  for  not  to  exceed  180 
working  days  a  year.  Provided,  that  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm,  or 
other  unforeseen  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employed  in  field 
positions,  the  work  of  which  is  financed 
jointly  by  the  Department  of  the  Interior 
and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 
as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed  180 
working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  "xceed  180 
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working  days  a  year  in  Alaska,  when 
the  activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  under  this 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  rate. 
Employment  under  this  authority  may 
not  exceed  10  weeks. 

(b)  (Reserved). 

(c)  Indian  Arts  and  Crafts  Boaixl.  (1) 
The  Executive  Director. 

(d)  (Reserved). 

(e)  Office  of  the  Assistant  Secretary. 
Territorial  and  International  Affairs.  (1) 
(Reserved) 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5.  GS-7.  or  GS-9.  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  from  the  Virgin  Islands  or 
Guam:  U.S.  nationals  from  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S.  trusteeship. 
Employment  under  this  authority  may 
not  exceed  6  months. 

(3)  (Reserved). 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
specialized  administrative,  professional, 
technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1)  Park 
Ranger  positions  (appropriate 
specializations)  at  salaries  equivalent  to 
GS-2  through  GS-5  to  perform  practical 
and  technical  work  supporting  the 
management  of  Park  Service  areas  and 
resources  in  the  functional  areas  of 
interpretation,  resources  management, 
visitor  protection,  and  visitor  services; 
and  positions  at  salaries  equivalent  to 
grades  GS-6  and  GS-7  in  which  the 
duties  are  supervisory  or  consist  of 
highly  specialized  technical  work  in 
support  of  National  Park  Service 
operations  in  the  functional  areas 
delineated  above.  The  total  number  of 
Park  Ranger  and  Park  Technician 
positions  at  salaries  equivalent  to  GS-6 
and  GS-7  excepted  under  this  paragraph 
shall  not  exceed  200.  Employment  under 
this  paragraph  is  limited  to  persons  who 
meet  the  qualification  standards  for 
each  salary  level  which  have  been 
agreed  upon  by  OPM  and  the 
Department.  These  standards  include  as 
a  minimum  the  following  number  of 
previous  seasons'  experience  at  a  salary 
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equivalent  to  the  next  lower  grade  or 
equivalent  experience  in  a  Federal, 
State,  or  local  park: 

(i)  For  IGS-7:  Two  seasons  at  IGS-6 
level  in  the  National  Park  Service. 

(ii)  For  IGS-6:  Two  seasons  at  IGS-5 
level  in  the  National  Park  Service. 

(iii)  For  IGS-5:  One  season  at  IGS-4 
level  or  its  equivalent  in  experience. 

(iv)  For  IGS~4:  One  season  at  IGS-3 
level  or  its  equivalent  in  experience. 

(v)  For  IGS-3:  One  season  at  IGS-2 
level  or  its  equivalent  in  experience. 
Employment  under  this  paragraph  shall 
be  only  for  duty  that  is  temporary, 
intermittent,  or  seasonal,  and  no  person 
shall  be  employed  by  the  same 
appointing  office  in  the  National  Park 
Service  under  this  paragraph  or  a 
combination  of  this  and  any  other 
excepting  authorities  in  excess  of  180 
working  days  a  year. 

(2)  (Reserved). 

(3)  Seven  full-time  permanent  and  31 
temporary,  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
California,  which  are  needed  for 
rehabilitation  of  the  park,  as  provided 
by  Public  Law  95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valuation  or 
prospective-entrymen-review  projects 
where  knowledge  of  local  values  or 
conditions  or  other  specialized 
qualifications  not  possessed  by  regular 
Bureau  employees  are  required  for 
successful  results.  Employment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  employment 
may,  with  prior  approval  of  OPM.  be 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 

(h)  Office  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs.  (1) 
Positions  of  Territorial  Management 
Interns,  GS-5,  when  filled  by  persons 
selected  by  the  Government  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyond  1  year. 


Section  213.3113 
Agriculture. 


Department  of 


(a)  General.  (1)  Agents  employed  in 
field  positions  the  work  of  which  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
applicable  to  positions  in  the 
Agricultural  Research  Service  or  the 
Statistical  Reporting  Service.  This 


authority  is  not  applicable  to  the 
following  positions  in  the  Agricultural 
Marketing  Service:  Agricultural 
Commodity  grader  (grain)  and  (meat), 
(poultry),  and  (dairy)  agricultural 
commodity  aid  (grain),  and  tobacco 
inspection  positions. 

(2)-{4)  (Reserved). 

(5)  Temporary,  intermittent,  or 
seasonal  employment  in  the  field  service 
of  the  Department  in  positions  at  and 
below  GS-7  and  WG-10  in  the  following 
types  of  positions:  Field  assistants  for 
subprofessional  services:  caretakers  at 
temporarily  closed  camps  or  improved 
areas:  forest  workers  engaged  primarily 
for  fire  prevention  or  suppression 
activities  and  other  forest  workers 
employed  at  headquarters  other  than 
forest  supervisor  and  regional  offices; 
State  performance  assistants  in  the 
Agricultural  Stabilization  and 
Conservation  Service:  agricultural 
helpers,  helper-leaders,  and  workers  in 
the  Agricultural  Research  Service  and 
the  Animal  and  Plant  Health  Inspection 
Service;  and  subject  to  prior  OPM  . 
approval  granted  in  the  calendar  year  in 
which  the  appointment  is  to  be  made, 
other  clerical,  trades,  crafts,  and  manual 
labor  positions.  Total  employment  under 
this  subparagraph  may  not  exceed  180 
working  days  in  a  service  yean 
Provided,  that  an  employee  may  work 
as  many  as  220  working  days  in  a 
service  year  when  employment  beyond 
180  days  is  required  to  cope  with 
extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  Hood,  storm,  or 
other  unforeseen  situations  involving 
potential  loss  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  by 
paragraphs  (i)  and  (m)  of  {  213.3102. 

(6)  (Reserved). 

(7)  Not  to  exceed  34  Program 
Assistants,  whose  experience  acquired 
in  positions  excepted  from  the 
competitive  civil  service  in  the 
administration  of  agricultural  programs 
at  the  State  level  is  needed  by  the 
Department  for  the  more  efficient 
administration  of  its  programs.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31, 1985. 

(b)  (Reserved). 

(c)  Forest  Service.  (1)  (Reserved). 
(2)  Positions  in  Alaska  of  Laborers, 

Boat  Operators,  Mechanics,  Equipment 
Operators,  and  Carpenters  whose  duties 
require  the  operation  of  boats  in  coastal 
waters  and/or  the  establishment  and 
maintenance  of  work  camps  in  remote 
areas. 

(d)  Agricultural  Stabilization  and 
Conservation  Service. 

(1)  Not  to  exceed  34  positions  of 
Agricultural  Program  Specialist,  GS- 


«22B 


n  All  III  Regirter  /  VdL  56^  No.  185  /  Tuesday.  September  24.  1891  /  Notices 


authority  are  fo^ 
extended  only 
Agriculture  or  1 


IMI 


1145-7/12,  aagaged  in  conversion  of 
ASCS'  directive^  and  inlonnatioa 

system  to  a  compietely  automated 
format  AnxNnttieflts  to  tJteae  positioas 
may  be  made  iaitiaHy  at  the  GS-7/11 
levels  and  may  ioi  exceed  September 
30. 1989. 

(2)  Members  (jf  State  Comoiittees: 
Provided,  that  employment  under  (Us 
authority  shall  be  limited  ta)  temporary 
intermitteot  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  natioial  procedures  and 
policies  for  adaftation  at  State  and  local 
levels  within  esiablished  parameters. 
Individual  appointments  under  this 
■  1  year  and  may  be 
the  Secretary  of 
1  designee.  Members  of 
State  Committers  serve  at.  the  pleasure 
of  the  Secrelar 

(e)  Farmers  Opine  Administration.  (1) 
(Reserved). 

(2)  County  conmilteemen  to  consider, 
recommend,  an*  advise  with  respect  to 
the  Farmers  Hoi  ae  Administration 
program. 

(3)  Temporan'  positions  whose 
principal  dutiesiirrvolve  the  making  and 
servking  of  natiral  disaster  emergency 
loans  pursuant  jo  current  statntes 
authorizing  natural  disaster  emergency 
loans.  Appointiients  mider  this 
provision  shall  pot  exceed  1  year  anless 
extended  for  onje  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  OPM.  be  further  extended 
for  additional  periods  not  to  exceed  1 
year  each.         | 

(4H5)  (Reserved). 

(6)  Professional  and  clerical  positions 
in  the  Trust  Teiritory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  theJTerritory  to  provide 
financiai  assistance  pursuant  to  current 
authorizing  staples. 

(f)  Agricvlturtil  Marketing  Service.  (1) 
Positions  of  Agricultural  Commodity 
Graders.  Agricaltural  Commodity 
Technicians,  and  Agricultural 
Commudity  Aids  at  grades  GS-9  and 
below  in  the  topacco.  dairy,  and  poaitry 
commodities:  Meat  Acceptance 
Specialists,  GSJll  and  below.  Clerks. 
Clerk-Typists,  and  Computer  Clerks  at 
grades  GS-^  ai^  below:  and  Laborers 
under  the  Wag^  System.  Employment 
under  this  autlnrity  is  limited  to  either 
1.280  hours  or  180  days  in  a  service  year. 

(2)  Positions  pf  Agricultural 
Commodity  Graders.  Agricultural 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
CS-11  and  bel(  iw  in  the  cotton,  raisin, 
and  processed  Fruit  and  vegetable 
commodities.  {  mployment  under  this 


autbority  may  not  exceed  180  days  in  a 
service  year.  In  onloreseen  situations 
such  as  bad  weather  or  oop  conditioas. 
unanticipated  plant  demands,  or 
increased  imports,  employees  may  work 
up  to  240  days  in  a  service  year.  Cotton 
Agricuhnral  Commodity  Graders,  GS-5, 
may  be  employed  as  trainees  for  the 
first  appointment  for  an  initial  period  of 
6  months  for  training  without  regard  to 
the  service  year  tiraitation. 

(3)  MiQ(  Market  Administrators. 

(4)  All  positions  on  the  staffs  of  Milk 
Market  Administrators. 

(gH«)  (Reserved), 
(j)  Food  and  Nutritioa  Service.  (1) 
(Reserved). 

(2)  Three  hundred  fifty  positions  of 
Food  Assistance  Program  Specialist, 
GS-5/7.  under  die  Child  Nutrition 
Summer  Feeding  Program,  for  temporary 
employment  not  to  begin  before  March  1 
and  not  to  exceed  September  30  of  each 
year,  cm  a  full-time,  part-time,  or 
intermittent  basis. 

(k)  (Reserved) 

(1)  Food  Safety  and  Inspection 
Service.  (l)-{2)  (Reserved). 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  GS-tl  and 
below  and  nonveterinarians  at 
appropriate  ^ades  below  GS-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1,280  hours  a  year. 

(m)  Federal  Grain  Inspection  Service. 
(1)  One  hundred  and  fifty  positions  of 
Agricultural  Commodity  Aid  (Grain), 
GS-2/4;  100  positions  of  Agricultural 
Commodity  Technician  (Grain),  GS-4/7-, 
and  80  positions  of  Agricultural 
Commodity  Grader  (Grain).  GS-5/9.  for 
temporary  employment  on  a  part-tin>e, 
intermittent,  or  seasonal  basis  not  to 
exceed  1,280  hours  in  a  service  year. 

Section  213  Jl  14    Department  of 
Commerce 

(a)  Geaeral.  (l)-(2)  (Reserved). 
(3)  Not  to  exceed  50  scientific  and 

technical  positions  whose  duties  are 
performed  primarily  in  tbe  Antarctia 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  Office  of  the  Secretary.  (1)  One 
position  of  Administrative  Assistant, 
GS-301-tl,  in  the  Office  of  Economic 
Affairs.  New  appointments  may  not  be 
made  after  March  30, 1979. 

(c)  (Reserved). 

(d)  Bureau  of  the  Census.  (1) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  (1)  temporary,  part- 
time  or  intermittent  employment  in 
connection  with  ma}or  economic  and 


demographic  censuses  or  with  surveys 
of  a  nonrecarring  or  noncyclical  nature; 
and  (2)  indefmite  employment  for  the 
duration  of  each  deceimial  census  for 
key  employees  located  at  the  Master 
District  Offices  (MDO)  and  Processing 
Offices  (PC):  Provided,  that  temporary, 
parttime  employment  of  the  nature 
described  in  (1)  above  will  be  for 
periods  not  to  exceed  1  year  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  Office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 

(2)  Current  Program  Interviewers 
employed  on  an  intermittent  or  part-time 
basis  in  the  field  service. 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 
through  GS-12  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under  this 
authority  may  not  exceed  2  years. 

{e)-(h)  (Reserved), 
(i)  Office  of  the  Under  Secretary  for 
International  Trade. 

(1)  Thirty  positions  at  GS-12  and 
above  in  specialized  fields  relating  to 
international  trade  or  commerce  "m  units 
under  the  jurisdiction  of  the  Under 
Secretary  for  International  Trade. 
Incumbents  will  be  assigned  to  advisory 
rather  than  to  operating  duties,  except 
as  operating  and  administrative 
responsibility  may  be  required  for  the 
conduct  of  pilot  studies  or  special 
projects.  Employment  under  this 
authority  will  not  exceed  2  years  for  an 
individual  appointee. 

(2)  Not  to  exceed  40  positions  of 
Managers  and  Deputy  Managers  of 
International  Trade  Fairs  and  Exhibit 
Programs  in  foreign  countries  when  the 
duties  require  a  considerable  portion  of 
the  wnployee's  time  to  be  spent  in 
foreign  countries. 

(3)  Not  to  exceed  30  positions  in 
grades  GS-12  through  GS-15.  to  be  filled 
by  persons  qualified  as  industrial  or 
marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  practices  applicable 
to  one  or  more  of  the  current  segments 
of  U.S.  industry  served  by  the  Under 
Secretary  for  International  Trade,  and 
the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed  2 
years  and  may,  with  prior  approval  of 
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0PM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (1)  Subject  to  prior 
approval  of  OPM,  which  shall  be 
contingent  upon  a  showing  of 
inadequate  housing  facilities, 
meteorological  aid  positions  at  the 
following  stations  in  Alaska:  Barrow, 
Bethal,  Kotzebue,  McGrath.  Northway. 
and  St.  Paul  Island. 

(2)  (Reserved). 

(3]  All  civilian  positions  on  vessels 
operated  by  the  National  Oopan  Sprvice. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Service.  Appointment  to 
such  positions  shall  not  exceed  8  months 
in  any  one  calendar  year. 

(5)  Field  positions.  GS-9  and  below,  in 
the  National  Marine  Fisheries  Service 
conducting  fish  and  processed  fish 
products  inspection,  funded  by  the 
private  sector.  New  appointments  under 
this  authority  may  not  be  made  after 
July  1. 1991. 

(k)  (Reserved). 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-13  through  GS-15. 

Section  213.3115    Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  members, 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members. 
Benefits  Review  Board. 

(b)  Bureau  of  Labor  Statistics.  [1]  Not 
to  exceed  500  positions  involving  part- 
time  and  intermittent  employment  for 
field  survey  and  enumeration  work  in 
the  Bureau  of  Labor  Statistics.  This 
authority  is  applicable  to  positions 
where  the  salary  is  equivalent  to  GS-6 
arid  below.  Employment  under  this 
authority  may  not  exceed  1,600  work 
hours  in  a  service  year.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31. 1984. 

(c)  (Reserved). 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  Supervisory  Manpower 
Development  Specialist  and  Manpower 
Development  Specialist,  GS-7/15.  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  communities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 


Section  213.3116    Department  of  Health 
and  Human  Services. 

(a)  (Reserved). 

(b)  Public  Health  Service.  (1)  Not  to 
exceed  five  positions  a  year  of  Medical 
Technologist  Resident,  GS-644-7,  in  the 
Blood  Bank  Department.  Clinical  Center, 
of  the  National  Institutes  of  Health. 
Appointments  under  this  authority  will 
not  exceed  1  year. 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  (Reserved). 

(4)  Positions  concerned  with  problems 
in  preventive  medicine  financed  or 
participated  in  by  the  Department  of 
Health  and  Human  Services  and  a 
cooperating  State,  county,  municipality, 
incorporated  organization,  or  an 
individual  in  which  at  least  one-half  of 
the  expense  is  contributed  by  the 
cooperating  agency  either  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  on  of 
the  work. 

(5)  Medical  and  dental  interns, 
extems.  and  residents;  and  student 
nurses. 

(6)  Positions  of  scientific,  professional, 
or  technical  nature  when  filled  by  bona 
fide  students  enrolled  in  academic 
institutions:  Provided,  that  the  work 
performed  in  the  agency  is  to  be  used  by 
the  student  as  a  basis  for  completing 
certain  academic  requirements  required 
by  an  educational  institution  to  qualify 
for  a  scientific,  professional,  or  technical 
field.  This  authority  shall  be  applied 
only  to  positions  with  compensation 
fixed  under  5  U.S.C.  5351-5356. 

(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 

(8)  All  positions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directly  and  primarily  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians.  The 
Secretary  of  Health  and  Human  Services 
is  responsible  for  defining  the  term 
"Indian." 

(9)  Twelve  positions  of  Therapeutic 
Radiologic  Technician  Trainee  in  the 
Radiation  Oncology  Branch,  National 
Cancer  Institute.  Employment  under  this 
authority  shall  not  exceed  1  year  for  any 
individual.  This  authority  shall  be 
applied  only  to  positions  with 
compensation  fixed  under  5  U.S.C.  5351- 
5356. 

(10)  Health  care  positions  of  the 
National  Health  Service  Corps  for 
employment  of  any  one  individual  not  to 
exceed  4  years  of  service  in  health 
manpower  shortage  areas. 


(11)  Pharmacy  Resident  positions  at 
GS-7  in  the  National  Institutes  of 
Health's  Clinical  Center.  Pharmacy 
Department.  Employment  in  these 
positions  is  confined  to  graduates  of 
approved  schools  of  pharmacy  and  is 
limited  to  a  period  not  to  exceed  12 
months  pending  licensure. 

(12)  Hospital  Administration  Resident 
positions  at  GS-9  in  the  National 
Institutes  of  Health's  Clinical  Center. 
Bethesda,  Maryland.  Employment  in 
these  positions  is  confined  to  graduates 
of  approved  hospital  or  health  care 
administration  programs  and  is  limited 
to  a  period  not  to  exceed  1  year. 

(13)  Not  to  exceed  30  positions  of 
Cancer  Control  Science  Associate  in  the 
Division  of  Cancer  Prevention  and 
Control.  National  Cancer  Institute, 
National  Institutes  of  Health,  for 
assignments  at  a  level  of  difficulty  and 
responsibility  at  or  equivalent  to  GS-ll/ 
13.  No  one  may  be  employed  under  this 
authority  for  more  than  3  years,  and  no 
more  than  10  appointments  will  be  made 
under  the  authority  in  any  1  year. 

(14)  Not  to  exceed  30  positions  at 
grades  GS-ll/13  associated  with  the 
postdoctoral  training  program  for 
interdisciplinary  toxicologists  in  the 
National  Institute  of  Environmental 
Health  Sciences.  National  Institutes  of 
Health.  Research  Triangle  Park.  North 
Carolina. 

(c)  (Reserved). 

(d)  Social  Security  Administration.  (1) 
Six  positions  of  social  insurance 
representative  in  the  district  o^ices  of 
the  Social  Security  Administration  in  the 
State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(2)  Seven  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Social  Security  Administration  in  the 
State  of  New  Mexico  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(3)  Two  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Social  Security  Administration  in  the 
State  of  Alaska  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Alaskan  Native  blood  (Eskimos. 
Indians,  or  Aleuts). 

(e)  (Reserved). 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistants.  The  President's  Council  on 
Physical  Fitness. 

(sH')  (Reserved). 

(j)  Health  Care  Financing 
Administration.  (1)  (Reserved) 

(2)  Not  to  exceed  10  professional 
positions.  GS-9  through  GS-15.  to  be 
filled  under  the  Health  Care  Financing 
Administration  Professional  Exchange 
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Program.  Appointhients  uiuler  thts 
authority  wiU  Boilexceed  1  year. 

(k)  Office  of  tM  Secretary.  (1) 
(Reserved). 

(2)  Not  to  exoerid  10  posttiods  at 
grades  CS-g/14  i4  the  Office  of  ifae 
Assistant  Secretai7  far  Wanamg  and 
Evaluation  filled  tnder  the  Policy 
Research  Associate  Program.  New 
appointments  to  ttese  posjtjons  may  be 
made  only  at  gra<  les  GS-9/12. 
Empkryraem  of  *  ly  indivkJaai  under  this 
aathority  «ay  no'  exceed  2  years. 

Seciioa  213.3117    Department  of 
Education 

(a)  Positions  ct3  ncemed  with  problems 
in  education  financed  and  participated 
in  by  the  Departn  lent  of  Education  and  a 
cooperating  Statg  educational  agency,  or 
university  or  coU*ge,  in  which  there  is 
joint  responsibilii  y  for  selection  and 
supervision  of  en  ployecs,  and  at  least 
one-half  of  the  e>  pense  is  contributed 
by  the  cooperatii^  agency  in  salaries, 
quarters,  materials,  equipment  orodier 
necessary  elemei  its  in  the  carrying  on  of 
the  worio 

Section  213Jt24 
Federal  Reserve 


Board  of  Governors, 
System 


(a)  All  position  i. 


Section  213.3126 
Facilities  Safety  poard 


(a)  Ail  positions 
appointmeats 
authority  after 


any 


Defense  Nuchar 


on  the  staft  No  new 
be  made  under  this 
Oi!ceraber26.1991. 


Section  213.3127    Department  of 
Veterans  Affairs 

(a)  Construction  DivisicM.  [\\ 
Tenporary  construction  workers  paid 
froB  "porchase  4nd  hire"  funds  and 
appointed  for  act  to  exceed  tite  duration 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  co  inselora.  GS-3  Arough 
GS-11,  in  Alcoholtsni  Trea^oent  Units 
and  Drog  Depen^nce  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  Board  of  V^erans'  Appeals.  (Ij 
Positions,  GS-15 ,  when  fitted  by  a 
member  of  the  Board.  Except  as 
provided  by  section  201(d)  of  Public  Law 
100-687,  appointknents  under  this 
authority  shall  be  for  a  term  of  9  years, 
and  may  be  renewed. 

(2)  Positions.  ((jS-15,  when  fiHed  by  a 
non-member  of  jhe  Board  who  is 
awaiting  Presidintial  approval  for 
appointment  as  a  Board  member. 

(d)  Not  to  exceed  600  positioas  at 
grades  GS-3  through  GS-11.  involved  in 
•he  Departjnent^  Vietnam  Era  Veterans 
Readj^-stment  Cwnseling  Service. 


Sectiaa  213.3128    US.  Informotioa 
Agency 

(a)  Office  of  CongressioaaJ  aad  Public 
Liaison.  (1)  Two  positions  of  Liaison 
Officer  (Congressioaal).  GS-14. 

{b]  Five  positions  of  St^wrvisofy 
International  Exchange  Officer 
(Reception  Center  DirBctorJ.  GS-13  and 
GS-14.  located  in  USlAs  field  offices  of 
New  Orleans.  New  York.  Miami.  San 
Francisco  and  HoooUdu.  Initi^ 
appointmeats  will  not  exceed  December 
31  of  the  calendar  year  in  wiiioh 
appointment  is  made  with  extensions 
permitted  up  to  a  maximum  period  of  4 
years. 

Section  213.3129    Thrift  Oversight 
Board 

(a)  All  positions.  No  aew 
appointjnents  may  be  made  under  this 
authority  after  December  31. 1994. 

Section  213.3130    Securities  and 
Exchange  Commission 

(aHb)  (Reserved). 

(c)  Positions  of  accointant  and 
auditor.  GS-13  through  IS.  when  fiUed 
by  persons  selected  under  the  SEC 
Accounting  Fellow  Program,  as  follows: 
(1)  Seven  positions,  for  employment  of 
any  one  individual  not  to  exceed  2 
years;  and 

(23  Two  addidoaal  identical  positions, 
for  employment  of  any  one  individual 
not  to  exceed  90  days,  which  may  be 
used  to  provide  a  period  of  transition 
and  orientatioa  between  FeUowship 
appointments,  lliese  additional 
identical  positions  must  be  filled  by 
persons  who  either  have  completed  a  Z- 
year  Fellowshqi  or  kave  been  selected 
as  replacement  FeUows  for  a  2-year 
term.  Appointments  of  outgoing  Fellows 
under  th^  authority  must  be  made 
without  a  break  in  service  of  1  workday 
following  completioa  of  their  2-year 
terms;  incoming  Fellows  j^»pointed 
under  this  provision  must  be  appointed 
to  2-year  Fellowships  without  a  break  in 
service  of  1  workday  following  their  90- 
day  appoiatineats. 

(d)  Positions  of  Economist.  GS-13 
through  15.  when  filled  by  persons 
selected  under  the  SEC  Economic 
Fellow  Pro^'am.  No  raore  than  four 
positioas  may  be  filled  under  this 
authority  at  any  one  time.  An  employee 
may  not  serve  under  this  authority 
longer  than  2  years  unless  selected 
under  provisions  set  forth  ia  the 
Intergovernmental  Personnel  Act  (IPAJ. 
5  U.S.C  3372(b)  (2). 

(e)  Not  to  exceed  10  positioos  of 
accountant.  GS-12/13,  when  filled  by 
persons  selected  as  SEC  Accountiog 
Fellows  for  the  Full  Disclosure  Program. 


Emplpyment  under  (hit  authority  may 

not  exceed  2  years. 

Sectioa  213^131    Department  <^ 

Energy. 

(a)  (Reserved). 

(b)  Bonneville  Power  Admiaistratioa. 
(1)  Five  Area  Managers. 

Section  213.3132    SmaH  Business 

Administration 

(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  nnder  7  U.S.C.  1961.  or  the 
Small  Business  Administration  under  15 
U.S.C.  636fbHl)  declares  an  area  to  be  a 
disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  A<A. 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  Aan  2  years  may  be  spent  on  a 
single  disaster.  Exc^ion  to  this  time 
limit  may  only  be  made  with  prior  Office 
approval.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  portfolios. 

(b)  When  the  President  under  42 
U.S.C.  1855-1855g.  or  the  Secretary  of 
Agriculture  under  7  U5.C  1961  or  the 
Small  Business  Administration  under  15 
U.S.C.  636(b)Il),  declares  an  area  to  be  a 
disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
that  area  under  the  SmaH  Business  Act. 
as  amended.  No  one  may  serve  under 
this  authority  for  more  than  an 
aggregate  of  2  years  without  a  break  in 
service  of  at  least  6  months.  Persons 
who  have  had  more  than  2  years  of 
service  under  paragraph  (a)  of  this 
section  wra^  have  a  break  in  service  of 
at  least  8  months  following  s«ch  service 
before  appointment  under  this  aathority. 
No  one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  <rf  loan  portfolios. 

(c)  Positions  of  Community  Economic- 
Industrial  Planner.  GS-7  throi^  12. 
when  filled  by  local  residents  who 
represent  the  interest  of  the  groups  to  be 
served  by  the  Minority  Entrepreneorship 
Teams  of  which  they  are  members.  No 
new  appointments  may  be  made  ander 
this  authority  after  May  L 1977. 

Section  213.3133    Federal  Deposit 
Insurance  Corporation 

{aj  All  Liquidation  Graded,  temporary 

field  positions  concerned  with  the  work 
of  liquidating  the  assets  of  closed  banks 
or  savings  and  loan  institutions,  of 
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liquidating  loans  to  banks  or  savings 
and  loan  institutions,  or  of  paying  the 
depositors  of  closed  insured  banks  or 
savings  and  loan  institutions.  New 
appointments  may  be  made  under  this 
authority  only  during  the  5-year  period 
following  a  bank  or  savings  and  loan 
institution  closing  and/or  establishment 
of  a  consotidated  liquidation  site. 

(b)  Not  to  exceed  300  positions  in  field 
offices  of  the  Resolution  Trust 
Corporation.  No  new  appointments  may 
be  made  under  this  authority  after 
September  30. 1992. 

Section  213.3136    U.S.  Soldiers '  and 
Airmen 's  Home 

(a)  (Reserved). 

(b)  Positions  when  Hlled  by  member- 
residents  of  the  Home. 

Section  213.3137    General  Services 
Administration 

(a)  (Reserved). 

(b)  Not  to  exceed  25  positions  at 
grades  GS-14/15,  in  order  to  bring  into 
the  agency  current  industry  expertise  in 
various  program  areas.  Appointments 
under  this  authority  may  not  exceed  2 
years. 

(c)  All  law  clerk  positions  in  the  Board 
of  Contract  Appeals'  Law  Qerk  Fellows 
Program.  Appointments  under  this 
authority  at  GS-11  and  GS-12  wiU  be 
limited  to  2  years,  with  provision  for  a  1- 
year  extension  at  the  GS-13  level  only 
in  cases  of  exceptional  circumstances  as 
determined  by  the  Chief  Judge  and 
Chairman.  «^ 

Section  213.3138    Federal 
Communications  Commission 

[a]  Fifteen  positions  of 
Telecommunications  Policy  Analyst. 
GS/GM-301-13/14/15.  Initial 
appointment  to  these  positions  will  be 
for  a  period  of  not  to  exceed  2  years 
with  provision  for  two  1-year 
extensions. 

Section  213^141    National  Labor 
Relations  Board 

(a)  Election  Examiners  for  temporary, 
part-time  or  intermittent  employment  in 
connection  with  elections  under  the 
Labor-Management  Relations  Act. 

Section  213.3142    Export-Import  Bank 
of  the  United  States. 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 

Section  2133146   Selective  Service 
System 

(a)  State  Directors. 
(b)-(c)  (Reserved). 
(d)  Executive  Secretary.  National 
Selective  Service  Appeal  Board. 


Section  2133148    National  Aeronautics 
and  Space  Administration 

(a)  One  hundred  and  fifty  alien 
scientists  havirtg  special  quaiiTications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest. 

(b)  Not  to  exceed  40  positions  of  fully 
qualified  pilot  and  mission  specialists 
astronauts. 

(c}-(e)  (Reserved). 

(f)  positions  of  Program  Coordinator/ 
Counselor  at  grades  GS-7/9/ll  for  part- 
time  and  summer  employment  in 
connection  with  the  High  School 
Students  Summer  Research 
Apprenticeship  Program. 

Section  213.3152    U.S.  Government 
Printing  Office 

(a)  Not  to  exceed  three  positions  of 
Research  Associate  at  grades  GS-15  and 
below,  involved  in  the  study  and 
analysis  of  complex  problems  relating  to 
the  reduction  of  the  Government's 
printing  costs  and  to  provision  of  more 
efficient  service  to  customer  agencies 
and  the  public.  Appointments  under  this 
authority  may  not  exceed  1  year,  but 
may  be  extended  for  not  to  exceed  one 
additional  year. 

(b)  Positions  in  the  printing  trades 
when  filled  by  students  majoring  in 
printing  technology  employed  under  a 
cooperative  education  agreement  with 
the  University  of  the  District  of 
Columbia. 

Section  213.3156    Commission  on  Civil 
Rights 

(a)  Twenty-five  positions  at  grade  GS- 
11  and  above  of  employees  who  collect, 
study,  and  appraise  civil  rights 
information  to  carry  out  the  national 
clearinghouse  responsibilities  of  the 
Commission  under  Public  Law  8m352, 
as  amended.  No  new  appointments  may 
be  made  under  this  authority  after 
March  31. 1976. 


Section  2133174 
Institution 


Smithsonian 


(a)  Not  to  exceed  25  positions  at 
grades  GS-11  and  below  which  support 
planning  and  production  of  the  Annual 
American  Folklife  Festival.  Employment 
under  this  authority  may  not  exceed  6 
months  in  connection  with  any  one 
Festival. 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Research  Institute. 


Section  213.3175    Woodrow  Wilson 
International  Center  for  Scho/ora 

(a)  One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program  Administrator, 
one  Latin  American  Program 
Administrator,  one  Russian  Studies 
Program  Administrator,  one  West 
European  Program  Administrator,  and 
one  Social  Science  IVograoi 
Administrator. 

Section  2133182    Notional  Foundation 
on  the  Arts  and  the  Humanities 

(a)  National  Endowment  for  the  Arts. 
(1)  Until  September  3a  1900.  one 
position  of  Assistant  Director.  Artists -in- 
Education  Programs,  O^ice  for 
Partnership.  GS-301-14. 

(2)  Until  September  30, 199a  one 
position  of  Assistant  Director  for  State 
Programs. 

(3)  Until  September  30, 1990.  one 
position  of  Director  of  Literature 
Programs. 

(4)  Until  September  30, 199a  one 
position  of  Assistant  Director  of  Theatre 
Programs. 

(5)  Until  September  30. 1990,  one 
position  of  Director  of  Folk  Arts 
Programs. 

(6)  Until  September  30. 1990,  one 
position  of  Director,  Opera/Musical 
Theatre  Programs. 

(7)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Opera/ 
Musical  Theatre  Programs. 

(8)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of 
Literature  Programs. 

(9)  Until  September  30, 1990.  one 
position  of  Director  of  Locals  Test 
Programs,  Office  of  the  Deputy  to  the 
Chairman  for  Public  Partnership. 

(10)  Until  September  30,  I99a  one 
position  of  Deputy  Chairman  for  Public 
Partnership. 

(11)  Until  September  30, 199a  four 
Project  Evaluators. 

(12)  Until  September  3a  19ga  one 
position  of  Director  of  Museum 
Programs. 

(13)  Until  September  30. 199a  one 
position  of  Assistant  Director  of  Folk 
Arts,  Office  of  the  Deputy  Chairman  for 
Programs. 

(14)  Until  September  30. 1990,  one 
position  of  Assistant  Director  of  Music 
Programs. 

(15)  Until  September  30, 1990,  one 
position  of  Director  of  Expansion  Arts 
Programs. 

(16)  Until  September  3a  190a  octe 
position  of  Director  of  Media  Arts 
Programs. 
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(17)  Until  Septe  mber  30. 1990.  one 
position  of  Direct  }r.  Challenge  and 
Advancement  Gr  int  Program. 

(18)  Until  Septe  mber  30. 1990.  one 
position  of  Assistant  Director.  Challenge 
and  Advancemenjt  Grant  Programs. 

(19)  Until  Sept^ber  30. 1990.  one 
position  of  Art  Sp  ecialist.  International 
Programs. 

(20)  Until  Septe  mber  30. 1990,  one 
position  of  Direct  )r  of  Inter  Arts 
Program. 

(21)  Until  Septe  mber  30, 1990.  one 
position  of  Assistant  Director  of 
Expansion  of  Art^  Programs. 

(22)  Until  Septelnber  30. 1990.  one 
position  of  Assistant  Director  of  Media 
Arts  Programs. 

(23)  Until  SepteUber  30. 1990,  one 
position  of  Assistant  Director  of  Design 
Arts  Program. 

(24)  Until  Septeknber  30. 1990.  one 
position  of  Assist  mt  Director  of  Dance 
Programs. 

(25)  Until  Septebber  30. 1990.  one 
position  of  Assist  int  Director  of  Visual 
Arts  Programs. 

(26)  Until  Septebber  30. 1990.  one 
position  of  Assist  int  Director  of 
Museum  Program  i. 

(27)-{29)  (Reser  ved). 

(30)  Until  Septe  Tiber  30. 1990.  one 
position  of  Directi  )r  of  Education 
Programs. 

(31)  Until  Septehber  30. 1990,  one 
position  of  Directi  )r  of  Music  Programs. 

(32)  Until  Septe  nber  30, 1990,  one 
position  of  Direct  )r  of  Theater 
Programs. 

(33)  Until  Septehiber  30. 1990,  one 
position  of  Directi  )r  of  Dance  Programs. 

(34)  Until  Septe  mber  30, 1990,  one 
position  of  Direct  )r  of  Visual  Arts 
Programs. 

(35)  Until  September  30. 1990.  one 
position  of  Direct  )r  of  Design  Arts 
Program. 

(36)  (Reserved), 

(37)  Until  September  30. 1990.  one 


Director  for  State 


Section  213.3184 
Housing  and  Urbkn 


(a)  One  positio 
the  Regional  Adn^inistrator 
in  San  Francisco, 
this  authority  ma 


Programs. 


(38)  Until  Septe  mber  30, 1990.  one 
Director  for  Artisjs-in-Education 
Programs. 

(39)  Until  Septehber  30. 1990,  one 
position  of  Assistant  Director  of  Inter- 
Arts  Program. 

(40)  Until  September  30, 1990,  one 
position  of  Assist  int  Director  of  the 
International  Pro;  ram. 


Department  of 
Development 


of  Special  Advisor  to 
GS-301-14, 
Employment  under 
not  exceed  2  years. 


Section  213.3187 
Finance  Board 


Federal  Housing 


(a)  All  positions.  No  new 
appointments  may  be  made  under  this 
authority  after  December  31, 1992. 

Section  213.3191    Off  ice  of  Personnel 
Management 

(a)  Not  to  exceed  500  positions  in 
Federal  Job  Information  Centers,  to  be 
filled  under  the  Community  Outreach 
Information  Network  program. 
Appointments  under  this  authority  may 
not  exceed  90  days,  and  no  one  may 
receive  more  than  one  appointment 
under  the  authority. 

(b)-(c)  (Reserved). 

(d)  Part-time  and  intermittent 
positions  of  test  examiners  at  grades 
GS-8  and  below. 

Section  213.3194    Department  of 
Transportation 

(a)  U.S.  Coast  Guard.  (1)  Not  to 
exceed  25  positions  of  Marine  Traffic 
Controller  (Pilot),  at  grade  GS-11  and 
below  for  temporary,  intermittent  or 
seasonal  employment  in  the  State  of 
Louisiana.  Temporary  appointments 
may  not  exceed  1  year,  and  temporary 
appointees  may  be  reappointed  under 
this  authority  only  after  a  break  in 
service  of  at  least  6  months.  Intermittent 
or  seasonal  employment  may  not  exceed 
180  working  days  in  a  service  year, 
except  that  this  limitation  for  an 
individual  employee  may  be  extended  to 
220  days  when  necessitated  by 
emergencies  caused  by  unusual  flooding 
conditions  or  high  river  stages. 

(2)  Lamplighters. 

(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling)  at  the 
Coast  Guard  Academy,  New  London, 
Conn. 

(b)  (Reserved). 

(c)  Federal  Highway  Administration. 
(1)  Temporary,  intermittent,  or  seasonal 
employment  in  the  field  service  of  the 
Federal  Highway  Administration  at 
grades  not  higher  than  GS-5  for 
subprofessional  engineering  aide  work 
on  the  highway  surveys  and 
construction  projects,  for  not  to  exceed 
180  working  days  a  year,  when  in  the 
opinion  of  OPM,  appointment  through 
competitive  examination  is 
impracticable. 

(d)  (Reserved). 

(e)  Maritime  Administration.  (l)-{2) 
(Reserved). 

(3)  All  positions  on  Government- 
owned  vessels  or  those  bareboats 
chartered  to  the  Government  and 
operated  by  or  for  the  Maritime 
Administration. 


(4H5)  (Reserved). 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors.  Instructors,  and 
Teachers:  Including  heads  of 
Departments  of  Physical  Education  and 
Athletics.  Humanities,  Mathematics  and 
Science.  Maritime  Law  and  Economics. 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  Affairs 
Officers;  and  one  Training 
Administrator. 

(7)  U.S.  Merchant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar 
Director  of  Admissions;  Assistant 
Director  of  Admissions;  Director.  Office 
of  External  Affairs;  Placement  Officer; 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives:  and  one 
Education  Program  Assistant. 

Section  213.3195    Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974.  Public 
Law  93-288.  as  amended.  Employment 
under  this  authority  may  not  exceed  36 
months  on  any  single  emergency. 
Persons  may  not  be  employed  under  this 
authority  for  Uvg-term  duties  or  for 
work  not  directly  necessitated  by  the 
emergency  response  effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration.  General 
Counsel,  Inspector  General. 
Comptroller.  Public  Affairs.  Personnel. 
Acquisition  Management,  and  the  State 
and  Local  Program  and  Support 
Directorate  which  are  engaged  in  work 
directly  related  to  unique  response 
efforts  to  environmental  emergencies 
not  covered  by  the  Disaster  Relief  Act  of 
1974.  Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort.  No  one  may 
be  reappointed  under  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  under  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 


Federal  Regitter  /  Vol.  50.  No.  185  /  Tuesday.  September  24.  1991  /  Notices 


48233 


Section  213.3199    Temporary 
organizations 

(a)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  boards  and 
commissions  which  are  established  by 
law  or  Executive  order  for  specified 
periods  not  to  exceed  4  years  to  perform 
specific  projects.  A  temporary  board  or 
commission  originally  established  for 
less  than  4  years  and  subsequently 
extended  may  continue  to  flll  its  staff 
positions  under  this  authority  as  long  as 
its  total  life,  including  extension(8)  does 
not  exceed  4  years.  No  board  or 
commission  may  use  this  authority  for 
more  than  4  years  to  make  appointments 
and  position  changes  unless  prior 
approval  of  the  Office  is  obtained. 

(b)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  organizations 
established  within  continuing  agencies 
when  all  of  the  following  conditions  are 
met:  (1)  The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order  (2)  the  temporary  organization  is 
established  for  an  initial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 
extension(8)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities;  and 
(4)  the  positions  filled  under  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions  in 
organizations  which  do  not  meet  all  of 
the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 

Schedule  B 

Section  213.3202    Entire  executive  civil 
service 

The  provisions  established  under 
paragraphs  (a)  through  (i)  are  authorized 
under  provisions  of  RO.  12015  and 
support  career-related  work-study 
programs.  OPM's  requirements  relating 
to  appointment  under  paragraphs  (a) 
through  (i)  will  be  published  in  the 
Federal  Personnel  Manual.  Further, 
appointments  under  paragraphs  (a) 
through  (i)  are  subject  to  all  the 
requirements  and  conditions  governing 
career  or  career-conditional 
appointments,  including  investigation  by 
OPM  to  establish  an  appointee's 
qualifications  and  suitability. 
Appointments  of  participants  may  be 
converted  to  career  or  career- 
conditional  at  any  time  within  a  120-day 
period  after  satisfactory  completion  of  a 
career-related  work-study  program. 


(a)  Student  positions  established  in 
connection  with  a  bachelor's  degree 
cooperative  education  program  which 
provide  for  a  formally  arranged 
schedule  of  attendance  at  an  institution 
of  higher  learning  combined  with  at 
least  26  weeks,  or  1,040  hours,  of  study- 
related  work  in  a  Federal  agency.  The 
periods  of  work  and  study  together  must 
satisfy  requirements  for  a  bachelor's 
degree  and  must  provide  the  experience 
necessary  for  a  career  or  career- 
conditional  appointment  to 
administrative,  professional  or  technical 
positions  in  the  Federal  career  service 
upon  the  student's  graduation. 

(b)  Student  positions  established  in 
support  of  cooperative  education 
programs  for  graduate  students  which 
provide  for  scheduled  periods  of 
attendance  at  a  graduate  school 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  Hie  periods  of  work  and  study 
must  satisfy  requirements  for  the 
graduate  degree  and  provide  experience 
necessary  for  career  or  career- 
conditional  appointment  in  the  Federal 
career  service  upon  the  student's 
graduation. 

(c)  Student  positions  established  in 
connection  with  associate  degree 
cooperative  education  programs  which 
provide  for  formally  arranged  schedules 
of  attendance  at  a  recognized  2-year 
educational  institution  combined  with  at 
least  26  weeks  or  1.040  hours  of  study- 
related  work  in  a  Federal  agency.  The 
periods  of  work  and  study  together  must 
satisfy  the  requirements  for  graduation 
and  must  provide  the  experience 
necessary  for  career  or  career- 
conditional  appointment  in  selected 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(d)  Student  positions  established  in 
connection  with  the  Harry  S.  Truman 
Foundation  Scholarship  Program  under 
the  provisions  of  Public  Law  93-642  to 
permit  scheduled  periods  of  attendance 
at  institutions  of  higher  education 
combined  with  at  least  26  weeks  or  1.040 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  work  and  study 
must  satisfy  requirements  of  programs 
established  by  agreement  between  the 
Harry  S.  Truman  Scholarship 
Foundation  and  the  employing  agency 
and  provide  the  experience  necessary 
for  career  or  career-conditional 
appointment  in  the  Federal  career 
service  upon  the  student's  graduation. 

(e)  Student  positions  established  in 
support  of  the  Cooperative  Education 
(Vocational  Education)  Programs  for 
high  school  students  which  provide  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 


hours  of  study-related  work  in  a  Federal 
agency,  The  periods  of  study  and  work 
must  satisfy  requirements  for  ■  high 
school  diploma  and  provide  experience 
necessary  for  career  or  career- 
conditional  appointment  into  office  and 
administrative  support,  technician, 
assistant,  helper,  and  preapprentice 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(f)  Positions  under  the  Federal  Junior 
Fellowship  Program,  a  career-related 
work-study  program  covered  under  the 
provisions  of  Executive  Order  12015. 

(g)  Student  positions  established  in 
support  of  the  Cooperative  Education 
Program  in  which  the  student  is  enrolled 
in  an  undergraduate  certificate  or 
diploma  program  in  an  accredited 
college,  technical,  trade,  vocational,  or 
business  school  which  provides  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  an 
undergraduate  certificate  or  diploma 
and  provide  experience  necessary  for 
career  or  career-conditional 
appointment  into  office  and 
administrative  support,  technician. 
assistant,  helper,  and  preapprentice 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(hHO  (Reserved). 

(j)  Special  executive  development 
positions  established  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
authority  for  any  period  of  employment 
not  exceeding  three  years  for  one 
individual. 

(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment 
because  of  the  disability;  and  (2)  are 
certified  to  a  speciHc  position  by  a  State 
vocational  rehabilitation  counselor  or  a 
Veterans  Administration  counseling 
psychologist  (or  psychiatrist)  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is  not  Job  related.  Employment 
of  any  individual  under  this  authority 
may  not  exceed  2  years  following  each 
significant  period  of  mental  illness. 

(1)  (Reserved). 
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(m)  Positions  w  len  filled  under  any  of 
the  following  coniiitions: 

(1)  Appointmen  I  at  grades  CS-15  and 
above,  or  equivali  tnt.  in  the  same  or  a 
different  agency  \  nthout  a  break  in 
service  from  a  caieer  appointment  in  the 
Senior  Executive  service  (SES)  of  an 
individual  who: 

(i)  Has  complet  >d  the  SES 
probationary  peri  )d: 

(ii)  Has  been  re  noved  from  the  SES 
because  of  less  than  fully  successful 
executive  perfont  ance  or  a  reduction  in 
force:  and 

(iii)  Is  entitled  t }  be  placed  in  another 
civil  service  posit  on  under  5  U.S.C. 
3594(b). 

(2)  Appointmenk  in  a  different  agency 
without  a  break  iii  ser\'ice  of  an 
individual  origina  ly  appointed  under 
paragraph  (m)(l). 

(3)  Reassignmei  it.  promotion,  or 
demotion  within  tjie  same  agency  of  an 
individual  appoin  ed  under  this 
authority. 

Section  213.3203 
the  President 

(a)  (Reserved). 

(b)  Office  of  thd  Special 
Representative  for 
(1)  Seventeen  pos 
grades  GS-12  thrdugh 


Section  213.3204 


Executive  Office  of 


Trade  Negotiations. 
tions  of  economist  at 
GS-15. 


Department  of  State 


ficer  positions  at  GS- 


(a)-{c)  (Reserve  d). 

(d)  Fourteen  ponitions  on  the 
household  staff  oi  the  President's  Guest 
House  (Blair  and  1  ilair-Lee  Houses). 

(e)  Four  Physicj  1  Science 
Administration  O 
11  and  GS-12  undfer  the  Bureau  of 
Oceans  and  International 
Environmental  an  i  ScientiHc  Affairs" 
Science,  Engineer  ng  and  Diplomacy 
Fellowship  Progralm.  Employment  under 
this  authority  is  nbt  to  exceed  2V^  years. 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  CS-12  to 
GS-15  when  filled  by  persons  having 
special  qualiHcatibns  in  foreign  policy 
matters.  Total  employment  under  this 

exceed  4  years. 


Department  of  the 


authority  may  not 

Section  213.3205 
Treasury 

(a)  Positions  of  deputy  Comptroller  of 
the  Currency.  Chi^f  National  Bank 
t  Chief  National 
gional  Administrator 
Deputy  Regional 
ational  Banks. 
Assistant  to  the  Cbmptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  agaitst  national  banks  and 
other  financial  in:  titutions. 


Examiner.  Assist 
Bank  Examiner, 
of  National  Bank 
Administrator  of 


(b)  Not  to  exceed  10  positions  engaged 
in  functions  mandated  by  Public  Law 
99-190,  the  duties  of  which  require 
expertise  and  knowledge  gained  as  a 
present  or  former  employee  of  the 
Synthetic  Fuels  Corporation,  as  an 
employee  of  an  organization  carrying 
out  projects  or  contracts  for  the 
Corporation,  or  as  an  employee  of  a 
Government  agency  involved  in  the 
Synthetic  Fuels  Program.  Appointments 
under  this  authority  may  not  exceed  4 
years. 

(c)  Not  to  exceed  two  positions  of 
Accountant  (Tax  Specialist)  at  grades 
GS-13  and  above  to  serve  as  specialists 
on  the  accounting  analysis  and 
treatment  of  corporation  taxes. 
Employments  under  this  paragraph  shall 
not  exceed  a  period  of  18  months  in  any 
individual  case. 

(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  members  of  his  immediate 
family,  or  other  persons  for  whom 
similar  protective  services  are  pre- 
scribed by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
under  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 
required  for  conversion  under  Executive 
Order  11203,  whichever  occurs  first. 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary,  (1) 
(Reserved). 

(2)  Professional  positions  at  GS-11 
through  GS-15  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
in  the  Office  of  the  Deputy  Assistant 
Secretary  (Systems  Policy  and 
Information)  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

(3)-{4)  (Reserved). 

(5)  Four  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 
information  support  to  the  White  House 
Photographic  Service. 

(c)  National  Defense  University.  (1) 
Sixty-one  positions  of  professor.  GS-13/ 
15,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  any  increment  from  1  to  6 
years  indefinitely  thereafter. 

(d)  General  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs). 
GS-301-15.  U.S.  European  Command. 

(e)  Office  of  the  Inspector  General  (1) 
Positions  of  Criminal  Investigator,  GS- 
1811-5/15. 


(f)  Department  of  Defense  Polygraph 
Institute,  Fort  McClellan,  Alabama.  (1) 
One  Director,  GM-15. 

Section  213.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 
specialists.  Total  emplojrment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 

(b)  Brooke  Army  Medical  Center.  Fort 
Sam  Houston,  Texas.  (1)  Two  Medical 
Officer  (Surgery)  positions.  GS-12.  in  the 
Clinical  Division.  U.S.  Army  Institute  of 
Surgical  Research,  whose  incumbents 
are  enrolled  in  medical  school  surgical 
residency  programs.  Employment  under 
this  authority  shall  not  exceed  12 
months. 

Section  213.3208    Department  of  the 
Navy 

(a)  Naval  Underwater  Systems 
Center,  New  London,  Connecticut.  (1) 
One  position  of  oceanographer,  grade 
GS-14.  to  function  as  project  director 
and  manager  for  research  in  the 
weapons  systems  applications  of  ocean 
eddies. 

(b)  All  civilian  faculty  positions  of 
professors,  instructors,  and  teachers  on 
the  sta^  of  the  Armed  Forces  Staff 
College,  Norfolk,  Virginia. 

(c)  One  Director  and  four  Research 
Psychologists  at  the  professor  or  G&-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 

(d)  All  civilian  professor  positions  at 
the  Marine  Corps  Command  and  Staff 
College. 

(e)  One  position  of  Staff  Assistant, 
GS-301-12,  whose  incumbent  will 
manage  the  Navy's  Executive  Dining 
facilities  at  the  Pentagon. 

Section  213.3209 
Force 

(a)  Not  to  exceed  eight 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University. 
Maxwell  Air  Force  Base,  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1,  2,  or  3 
years  indefinitely  thereafter. 

(b)  (Reserved). 

(c)  One  Director  of  Instruction  and  14 
civilian  Instructors  at  the  Defense 
Institute  of  Security  Assistance 
Management,  Wright-Patterson  Air  - 
Force  Base,  Dayton,  Ohio.  Individual 
appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
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may  be  followed  by  an  appointment  of 
indefinite  duration. 

(d)  Six  positions  of  professor, 
associate  professor,  or  professional 
academic  staff  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama, 
associated  with  courses  of  instruction  of 
less  than  10  months  duration,  for 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  1-,  2-,  or  3- 
year  increments  indefmitely  thereafter. 

(e)  One  position  of  Director  of 
Development  and  Alumni  Programs, 
GS-301-13.  with  the  U.S.  Air  Force 
Academy,  Colorado. 

Section  213.3210    Department  of  Justice 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  under  this 
authority  only  at  grades  GS-5  through 
11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
under  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  under  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  0PM. 

(b)  Positions  of  Port  Receptionist  and 
Supervisory  Port  Receptionist, 
Immigration  and  Naturalization  Service. 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  (Reserved). 

(e)  Positions,  other  than  secretarial, 
GS-6  through  GS-15,  requiring 
knowledge  of  the  bankruptcy  processr 
on  the  staff  of  the  offices  of  United 
States  Trustees  or  the  Executive  Office 
for  U.  S.  Trustees. 

Section  213.3213    Department  of 
Agriculture 

(a)  Office  of  International 
Cooperation  and  Development.  (1) 
Positions  of  a  project  nature  involved  in 
international  technical  assistance 
activities.  Service  under  this  authority 
may  not  exceed  2  years  on  a  single 
project  for  any  individual  unless 
delayed  completion  of  a  project  justifies 
an  extension  up  to  but  not  exceeding  2 
years. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricultural 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 


Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to  2 
additional  years.  Extensions  beyond  4 
years,  up  to  a  maximum  of  2  additional 
years,  may  be  granted,  but  only  in  very 
rare  and  unusual  circumstances,  as 
determined  by  the  Department's 
Director  of  Personnel. 

Section  213.3214    Department  of 
Commerce 

(a)  Bureau  of  the  Census.  (1) 
(Reserved). 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12. 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  the 
equivalent  of  GS-7  through  GS-12. 
Employment  under  this  authority  may 
not  exceed  December  31, 1992. 

(b)  (Reserved). 

(c)  Minority  Business  Development 
Agency.  (1)  One  position  of  minority 
business  opportunity  specialist  at  grades 
GS-9  throu^  GS-15.  This  authority  may 
not  be  used  for  new  appointments  after 
December  31, 1977. 

(d)  National  Telecommunications  and 
Information  Administration.  [1]  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215   Department  of  Labor 

(a)  Positions  of  Chairman  and 
Member,  Wage  Appeals  Board. 

(b)  Office  of  the  Inspector  General.  (1) 
Not  to  exceed  110  positions  of  Criminal 
Investigator  (Special  Agent),  GS-1811- 
5/15,  in  the  OfHce  of  Labor 
Racketeering. 

Section  213.3216   Department  of  Health 
and  Human  Services 

(a)  Public  Health  Service.  (1)  Not  to 
exceed  68  positions  at  GS-11  and  below 
on  the  Health  and  Nutrition 
Examination  Survey  teams  of  the 
National  Center  for  Health  Statistics. 

(2)  One  Public  Health  Education 
Specialist,  GS-1725-15,  in  the  Centers 
for  Disease  Control,  Atlanta,  Georgia. 

(b)-{c)  (Reserved). 

(d)  National  Library  of  Medicine.  (1) 
Ten  positions  of  Librarian,  GS-7,  the 
incumbents  of  which  will  be  trainees  in 
the  Library  Associate  Training  Program 
in  Medical  Librarianship  and  Biomedical 
Communications.  Employment  under 
this  authority  is  not  to  exceed  1  year. 


Section  213.3217    Department  of 
Education 

(a)  Seventy-five  positions,  not  in 
excess  of  GS-13,  of  a  professional  or 
analytical  nature  when  filled  by 
persons,  other  than  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions,  GS-7  through  GS- 
11,  concerned  with  advising  on 
education  policies,  practices,  and 
procedures  under  unusual  and  abnormal 
conditions.  Persons  employed  under  this 
provision  must  be  bona  fide  elementary 
school  and  high  sdiool  teachers. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed  1 
year,  and  may.  with  the  prior  approval 
of  the  Office  of  Personnel  Management, 
be  extended  for  an  additional  period  of 
1  year. 

Section  213.3227   Department  of 
Veterans  Affairs 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program.  Employment  under  this 
authority  may  not  exceed  7  years  for 
any  individual. 

Section  213.3228    U.S.  Information 
Agency 

(a)  Voice  of  America.  (1)  Not  to 
exceed  200  positions  at  grades  GS-15 
and  below  in  the  O^ice  of  Cuba 
Broadcasting.  Appointments  may  not  be 
made  under  this  authority  to 
administrative,  clerical,  and  technical 
support  positions. 

(b)  Positions  of  English  Language 
Radio  Broadcast  Intern,  GS-1001-5/7/9. 
Employment  is  not  to  exceed  2  years  for 
any  intern. 

Section  213.3231    Department  of  Energy 

(a)  Twenty  Exceptions  and  Appeals 
Analyst  positions  at  grades  GS-7 
through  11,  when  filled  by  persons 
selected  under  DOE's  fellowship 
program  in  its  O^ice  of  Hearings  and 
Appeals,  Washington,  DC. 
Appointments  under  this  authority  shall 
not  exceed  3  years. 

Section  213.3234    Federal  Trade 
Commission 

(a)  Positions  filled  under  the  Economic 
Fellows  Program.  No  more  than  five  new 
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be  made  under  this 


U.  S.  Soldiers'  and 


authority  in  any  fi  seal  year.  Service  of 
an  individual  Felif  w  may  not  exceed  4 
years. 

Section  2133238 
Airmen's  Home 

la)  Three  GS-llI  Medical  OfTicer 
positions  under  a  ellowship  program  on 
geriatrics. 

(b)  Director,  Health  Care  Services; 
Director.  Member  Services;  Director, 
Logistics;  and  Din  ctor,  Plans  and 
Programs. 

Section  2133237 
Administration 


Geiieral  Services 


(a)  One  positioti 
Network  Services 


of  Deputy  Director  of 


Section  213.3242    Export-Import  Bank 
of  the  US. 

(a)  One  position  of  Food  Service 
Worker  WG-7804iJ/4/5.  in  the  Office  of 
the  President  and  Chairman. 

Section  213.3248    National  Aeronautics 
and  Space  Administration 


(a)  Not  to  excee  i 
Command  Pilot,  P  lot 
Specialist  candidc  tes 
through  15  in  the  i  p 
Astronaut  prograr  i 
this  authority  may 


Section  213.3257 
Union  Administrdlion 


National  Credit 


(a)  Central  Liqd^dity  Facility. 
managerial  and 
pay  levels  greater 
GS-13. 


Section  213.3259 


40  positions  of 
and  Mission 
at  grades  GS-7 
ace  Shuttle 
.  Employment  under 
not  exceed  3  years. 


(l)All 
siipervisory  positions  at 
than  the  equivalent  of 


ACTION 


(a)  Office  of  Do,  nestic  and  Anti- 
Poverty  Operatioj  s.  (1)  Not  to  exceed  25 
positions  of  Progri  im  Specialist  at  grades 
GS-9  through  GS- 15. 

(b)  Office  ofPoi  icy  and  Research.  [1) 
Three  positions  ofProgram  Specialist  at 
grades  GS-7  through  GS-15. 

Sectioa  213.3264    US.  Anns  Control 
and  Disannameni  Agency 

(a)  Twenty-five  scientific, 
professional,  and  technical  positions  at 
grades  CS-12  tiirqugh  GS-15  when  filled 
by  persons  having  special  qualifications 
in  the  fields  of  foreign  policy,  foreign 
affairs,  arms  control,  and  related  fields. 


under  this  authority 
years. 

Smithsonian 


Total  employment 
may  not  exceed  4 

Section  213.3274 
Institution 

(a)  National  Zo  ilogical  Park.  (1)  Four 
positions  of  Veterinary  Intern.  GSSjdJ 
11.  Employment  ufider  this  authority  is 
not  to  exceed  36  rtionths. 

(b|  Freer  Galiery  of  Art.  (1)  Not  to 
exceed  four  positi  }a«  of  Oriental  Art 


Restoration  Specialist  at  grades  CS-9 
through  GS-15. 

Section  2133278    Armed  Forces 
Retirement  Home 

(a)  Naval  Home.  (!)  One  Resource 
Management  Officer  position  and  one 
Public  Works  Officer  position,  GS/GM- 
15  and  below,  with  the  Naval  Home, 
Armed  Forces  Retirement  Home,  in 
Gulfport,  Mississippi. 

Section  2133276    Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 

Section  213.3282    National  Foundation 
on  the  Arts  and  the  Humanities. 

(a)  (Reserved) 

(b)  National  Endowment  for  the 
Humanities.  (1)  Until  September  30, 
1990,  Humanities  Administrator, 
Reference  Materials  Programs.  Division 
of  Research  Programs. 

(2)  Until  September  30, 199a 
Humanities  Administrator  (Assistant 
Director).  Humanities  Projects  in  Higher 
Education  Program,  Division  of 
Education  Programs. 

(3)  Until  September  3a  1990,  Deputy 
Director,  Division  of  Education 
Programs. 

(4)  Until  September  30. 1990.  Director, 
Division  of  Research  Grants. 

(5)  Until  September  30, 1990,  one 
position  of  Director,  GS-1701-15,  one 
position  of  Deputy  Director,  GS-1701-14, 
and  seven  positions  of  Humanities 
Administrator,  GS-1701-13,  Division  of 
State  Programs. 

(6)  Until  September  3a  199a  one 
Director  and  one  Deputy  Director, 
Division  of  Fellowships  and  Seminars. 

(7)  Until  September  30, 1990.  one 
Humanities  Administrator,  Fellowships 
for  College  Teachers,  Division  of 
Fellowships. 

(8)  Until  September  sa  1990,  seven 
positions  of  Humanities  Administrator. 
Media  Program,  Division  of  General 
Programs. 

(9)  Until  September  30, 1990,  one 
position  of  Humanities  Administrator. 
Humanities  Projects  in  Higher  Education 
Program,  Division  of  Education 
Programs. 

(10)  Until  September  3a  1990,  one 
position  of  Assistant  Director  for  the 
Elementary  and  Secondary  Education 
Program,  Division  of  Education 
Programs. 

(11)  Until  September  30, 1990,  one 
position  of  Assistant  Director  for  the 
Museums  and  Historical  Organizations 
Program,  Division  of  General  Programs. 

(12)  Until  September  30, 1990,  four 
positions  of  Humanities  Administrator, 
Museums  and  Historical  Organizations 
Program.  Division  of  General  Programs. 


(13)  Until  September.  30, 1990.  four 
positions  of  Humanities  Administrator. 
Elementary  and  Secondary  Education 
Program,  Division  of  Education 
Programs. 

(14)  Until  September  30, 1990,  Director 
of  General  Programs. 

(15)  Until  September  30, 1990,  one 
Assistant  to  the  Director,  General 
Programs. 

(16)  Until  September  30, 1990,  one 
Humanities  Administrator,  Younger 
Scholars  Programs,  Division  of 
Fellowships  and  Seminars. 

(17)  Until  September  3a  1990,  one 
Humanities  Administrator,  Public 
Humanities  Projects.  Division  of  General 
Programs. 

(18)  Until  September  30. 1990.  one 
position  of  Director,  Division  of 
Education  Programs. 

(19)  Until  September  30, 1990,  one 
Humanities  Administrator  (Assistant 
Director).  Texts  Programs.  Division  of 
Research  Programs. 

(20)  Undl  September  30. 1990,  one 
Humanities  Administrator,  Centers  for 
Advanced  Study,  Division  of  Research 
Programs. 

(21)  Until  September  30. 1990,  one 
Challenge  Grants  Officer. 

(22)  Until  September  30. 1990.  one 
Assistant  Director,  Media  Program. 
Division  of  General  Programs. 

(23)  Until  September  30. 1990,  one 
position  of  Humanities  Administrator, 
Publications  Program,  Division  of 
Research  Grants. 

(24)  Until  September  sa  1990.  one 
Deputy  Director,  Division  of  Research 
Grants. 

(25)  Until  September  30, 1990.  one 
Humanities  Administrator.  Summer 
Seminars  for  College  Teachers,  Division 
of  Fellowships  and  Seminars. 

(26)  Until  September  30, 1990,  two 
positions  of  Humanities  Administrator, 
Humanities  Libraries  Projects.  Division 
of  General  Programs. 

(27)  Until  September  30, 1990.  one 
position  of  Humanities  Projects 
Assessment  Officer  and  one  position  of 
Humanities  Administrator,  Office  of  the 
Assistant  Chairman  for  Programs. 

(28)  Until  September  3a  1990,  one 
position  of  Humanities  Administrator, 
Public  Humanities  Projects,  Division  of 
General  Programs,  GS-14. 

(29)  Until  September  3a  199a  one 
position  of  Humanities  Administrator, 
GS-1701-14,  in  the  Interpretive  Research 
Programs,  Division  of  Research 
Programs. 

(30)  Until  September  3a  1990,  one 
Humanities  Administrator,  Office  of 
Challenge  Grants. 

(31)  (Reserved). 
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(32)  Until  September  30. 1990.  one 
Assistant  Director,  Fellowships 
Program,  Division  of  Fellowships  and 
Seminars. 

(33)  (Reserved). 

(34)  Until  September  30. 1990.  one 
Humanities  Administrator,  GS-1701-12. 
Humanities  Projects  in  Higher  Education 
Program,  Division  of  Education 
Programs. 

(35)  Until  September  30, 1990.  two 
Humanities  Administrators,  Humanities 
Projects  in  Higher  Education  Program, 
Division  of  Education  Programs. 

(36)  Until  September  30. 1990.  three 
Humanities  Administrators,  Humanities 
Projects  in  Higher  Education  Program, 
Division  of  Education  Programs. 

(37)  Until  September  3Q.  1990.  two 
Humanities  Administrators.  Summer 
Seminars  for  Secondary  School 
Teachers.  Division  of  Fellowships  and 
Seminars. 

(38)  Until  September  30. 1990.  one 
Humanities  Administrator.  Summer 
Stipends,  Division  of  Fellowships  and 
Seminars. 

(39)  Until  September  30, 1990,  one 
Humanities  Administrator,  Travel  to 
Collections.  Division  of  Fellowships  and 
Seminars. 

(40)  Until  September  30. 1990.  one 
Humanities  Administrator,  Translation 
Program,  Reference  Works  Program, 
Division  of  Research  Programs. 

(41)  Until  September  30, 1990,  one 
Humanities  Administrator,  Editions 
Program,  Reference  Works  Program. 
Division  of  Research  Programs. 

(42)  (Reserved). 

(43)  Until  September  30, 1990,  one 
Humanities  Administrator,  Foundations 
of  American  Society  Program,  Division 
of  Fellowships  and  Seminars. 

(44)  Until  September  30, 1990.  one 
Humanities  Administrator.  Humanities 
Projects  in  Museums  and  Historical 
Organizations.  Division  of  General 
Programs. 

(45)  Until  September  30. 1990.  four 
Humanities  Administrators,  Offlce  of 
Preservation. 

(46)  Until  September  30, 1990,  one 
Director,  Office  of  Preservation. 

(47)  Until  September  30. 1990.  one 
Humanities  Administrator  (Program 
Officer).  Regrant  Programs,  Division  of 
Research  Programs. 

(48)  Until  September  30, 1990,  one 
Director.  Office  of  Planning  and  Budget. 

(49)  Until  September  30. 1990.  one 
Humanities  Administrator.  Tools 
Program,  Reference  Materials  Program, 
Division  of  Research  Programs. 

(50)  Until  September  30, 1990.  one 
Humanities  Administrator.  Access 
Program,  Reference  Materials  Program, 
Division  of  Research  Programs. 


(51)  Until  September  30. 1990,  one 
Humanities  Administrator,  Project 
Research,  Interpretive  Research 
Program.  Division  of  Research  Programs. 

(52)  Until  September  30. 1990.  one 
Humanities  Administrator,  Humanities. 
Science,  and  Technology  Program, 
Interpretive  Research  Program.  Division 
of  Research  Programs. 

(53)  Until  September  30, 1990.  one 
Humanities  Administrator,  Office  of  the 
Assistant  Chairman  for  Programs  and 
Policy. 

Section  213.3285    Pennsylvania  A  venue 
Development  Corporation 

(a)  One  position  of  Civil  Engineer 
(Construction  Manager). 

Section  213.3291    Office  of  Personnel 
Management 

(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  GS-13  and 
GS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
under  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15.  at 
the  Federal  Executive  Institute.  Initial 
appointments  under  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-.  2-.  or  3-year 
increments  indeRnitely  thereafter. 

Section  213.3294    Department  of 
Transportation 

(a)  Federal  Railroad  Administration. 
(1)  Regional  Director  of  Railroad  Safety. 
Fort  Worth.  Texas. 

Schedule  C 

Section  213.3303    Executive  Office  of 
the  President 

Council  of  Economic  Advisors 
CEA 1    Secretary  to  the  Chairman. 
CEA  4    Secretary  to  the  Chairman. 
CEA  5    Secretary  to  the  Council  Member. 
CEA  6    Secretary  to  the  Council  Member. 

Council  on  Environmental  Quality: 
CEQ  2    Executive  Assistant  to  the  Chairman. 
CEQ  3    Confidential  Assistant  to  the 

Chairman. 
CEQ  4    Confidential  Assistant  to  the 

Chairman. 

Office  of  Management  and  Budget: 
0MB  10    Confidential  Assistant  to  the 

Associate  Director  for  Natural  Resources, 

Energy,  and  Science. 
OMB  21    Confidential  Assistant  to  the 

Director. 
OMB  30    Special  Assistant  to  the  Associate 

Director  for  Congressional  Affairs. 
OMB  46    Special  Assistant  to  the  Associate 

Director  for  Legislative  Affairs. 


OMB  50    Legislative  Assistant  to  the 

Associate  Director  for  Congressional 

Affairs. 
OVfB  59    Public  Affair*  Assistant  to  the 

Director  of  External  Affairs. 
OMB  62    Staff  Assistant  to  the  Director, 

reporting  to  the  Executive  Assistant  to  the 

Director. 
OMB  65    Legislative  Assistant  to  the 

Associate  Director  for  Congressional 

Affairs. 
OMB  66    Secretary  to  the  Associate  Director 

for  Economic  Policy. 
OMB  72    Confidential  Assistant  to  the 

Associate  Director  for  Human  Resources. 

Veterans  and  L.al>or. 
OMB  75    Depu  ty  Director  of  External 

Affairs. 
OMB  76    Confidential  Assistant  to  the 

Associate  Director  for  Congressional 

Affairs. 
OMB  78    Secretary  to  the  Administrator, 

Office  of  Information  and  Regulatory 

Affairs. 
OMB  79    Special  Assistant  to  the  Deputy 

Director. 
OMB  80    Confidential  Assistant  to  the 

Executive  Assistant  to  the  Director. 
OMB  81    Confidential  Assistant  to  tho 

Executive  Associate  Director. 
OMB  82    Confidential  Assistant  to  the 

Executive  Assistant  to  the  Director. 
OMB  83    Legislative  Assistant  to  the 

Associate  Director  for  Legislative  Affairs. 
OMD  84    Special  Assistant  to  the  Associate 

Director  for  Legislative  Affairs. 
OMB  85    Legislative  Assistant  to  the 

Associate  Director  for  Legislative  Affairs. 

Office  of  National  Drug  Control  Policy: 
ONDCP 1    Special  Assistant  to  the  Director 

and  White  House  Liaison  (Executive 

Secretariat). 
ONDCP  2    Staff  Assistant  to  the  Deputy 

Director,  Demand  Reduction. 
ONE>CP  3    Confidential  Assistant  to  the 

Deputy  Director.  Demand  Reduction. 
ONDCP  4    Legislative  Assistant  to  the 

Director.  Congressional  Relations. 
ONDCP  S    Legislative  Assistant  to  the 

Director,  Congressional  Relations. 
ON£>CP  7    Confidential  Assistant  to  the 

Special  Assistant  to  the  Director  and  White 

House  Liaison. 
ONDCP  12    Staff  Assistant  to  the  Chief  of 

Staff. 
ONDCP  15    Legislative  Assistant  to  the 

Director,  Congressional  Relations. 
ONDCP  20    Staff  Assistant  to  the  Special 

Assistant  to  the  Director  and  White  House 

Liaison. 
ONDCP  21    Confidential  Assistant  to  the 

Special  Assistant  to  the  Director. 
ONDCP  23    Confidential  Assistant  to  the 

Director. 
ONDCP  25    Confidential  Assistant  to  the 

General  Counsel. 
ONDCP  27    Confidential  Assistant  to  the 

Director,  Congressional  Relations. 
ONDCP  28    Special  Assistant  to  the 

Associate  Director,  State  and  Local  Affairs. 
ONDCP  29  Special  Assistant  for  Prevention 
to  the  Deputy  Director,  Demand  Reduction. 
ONDCP  30  Special  Assistant  for  Treatment/ 
Health  for  State  and  Local  Affairs  to  the 
Associate  Director,  State  and  Local  Affatrs. 
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ONDCP  32    Staff  AsMstant  to  the  Special 

Assistant  to  the  Director. 
ONDCP  33    Staff  Assistant  to  the  Deputy 

Director.  Supply  Reduction. 
ONDCP  34    Confidetltial  Assistant  to  the 

Associate  Director.  Slate  and  Local  Affairs. 
ONDCP  3S    Staff  As^stant  to  the  Special 

Assistant  to  the  Dirfector. 
ONDCP  36    Special  Assistant  to  the 

Chairmaa  Presidenl's  Drug  Advisory 

Council. 
ONDCP  37    Staff  Assistant  to  the  Chairman. 

Presidenl's  Drug  Aqvisory  Council. 
ONDCP  38    Staff  Asiistant  for  Scheduling  to 

the  Executive  Assistant  to  the  Director. 
ONDCP  39    Staff  Assistant  to  the  Associate 

Director.  State  and  tocal  Affairs. 
ONDCP  40    Law  Cle^k  to  the  General 

Counsel. 
ONDCP  42    Public  Affairs  Specialist  (Press 

Secretary)  to  the  D(  puty  Chief  of  Staff. 
ONDCP  43    Confidet  tial  Assistant  to  the 

Public  Affairs  Spec  alist  (Press  Secretary). 
ONDCP  44    Staff  Asi  istant  to  the  Director  of 

Congressional  Rela  ions. 
ONDCP  46    Staff  As!  islani  for  Scheduling  to 

the  Executive  Assia  tant  to  the  Director. 


aiid 


OfHce  of  Science 
OSTP 1    Public  Infor^: 

Director. 
OSTP  8    Confidentia 

Director, 
OSTP  9    Administraive 

totheChtefofStafl. 

President's  Commi^on  on  Executive 
Exchange: 
PCKE  1    Conridentia)  j 

Executive  Director. 
PCEE  S    Public  Affairs  Specialist  to  the 

Executive  Director. 
PCEE  11    Associate  1  hrector  for  Education  to 

the  Executive  Direc  tor. 
PCEE  12    Public  Affa  irs  Specialist  to  Ae 

Executive  Director. 
PCEE  13    Assistant  t  >  the  Associate  Director 


Technology  Policy: 
ation  Assistant  to  the 

Secretary  to  the 

Assistant  (Typing) 


Assistant  to  the 


for  Education. 


litei 


ited 


ST  38    Staff  Assistant 
Secretary.  Bureau 


States  Trade 


Secretary  to  the 
States  Trade 


Office  of  the  Unitec 
Representative: 

(JSTR 14    ConfidentiM 

Ambassador/Uni 

Representative. 
USTR20    Deputy 

Trade  Represental 

Affairs. 
USTR  28    Congressi 

the  Assistant  Unite^i 

Representative  for 
USTR  30    Confident 

Deputy  United 

Represents  tivi 
USTR  31    Confident 

Ambassador/Uni 

Representative. 
USTR  32    Associate 

Private  Sector  Lia 

United  States  Tra 

Public  Affairs  and 
USTR  33    Confident 

Textile  Negotiator. 

Section  213.3304    beporlmenl  of  State 


Assistant  United  States 
e  for  Congressional 

^nal  Affairs  Officer  to 

States  Trade 
[kingressional  Affairs. 
1  Assistant  to  the 
I  Stalks  Trade 
ve — G  tneva. 


1  Secretary  to  the 
Stales  Trade 


Director,  Office  of 
to  the  Assistant 
Representative  for 
Vivate  Sector  Liaisoa 
Secretary  to  the  Chief 


lion 

iide 


to  the  Assistant 
Public  Affairs. 


ST  43    Secretary  (Steno)  to  the  Assistant 

Secretary.  Bureau  of  Intelligence  and 

Research. 
ST  51    Special  Assistant  to  the  Legal 

Adviser. 
ST  59    Secretary  (Steno)  to  the  Under 

Secretary  for  Economic  Affairs. 
ST  67    Secretary  (Steno)  to  the  Assistant 

Secretary.  Bureau  of  Politico-Military 

Affairs. 
ST  68    Staff  Assistant  to  the  Special 

Assistant  Office  of  White  House  Liaison, 

Bureau  of  Public  Affairs. 
ST  105    Special  Assistant  to  the  Assistant 

Secretary,  Bureau  of  International 

Organization  Affairs. 
ST  107    Secretary  to  the  Assistant  Secretary, 

Bureau  of  Economic  and  Business  Affairs. 
ST  112    Member,  Policy  Planning  Staff,  to  the 

Director,  Policy  Planning  Staff. 
ST  113    Senior  Policy  Advisor  to  the 

Ambassador-at-Large  for  Refugee  Affairs. 
ST  116    Staff  Assistant  to  the  Counselor  of 

the  Department. 
ST  117    Confidential  Clerk  to  the  Secretary. 
ST  122    Staff  Assistant  to  the  Under 

Secretary  for  Management. 
ST  124    Special  Assistant  to  the  Assistant 

Secretary.  Bureau  of  Inter-American 

Affairs. 
ST  127    Secretary  (Steno)  to  the  Assistant 

Secretary,  Bureau  of  Human  Rights  and 

Humanitarian  Affairs. 
ST  128    Legislative  Management  Officer  to 

the  Assistant  Secretary,  Bureau  of 

Legislative  Affairs. 
ST  129    Staff  Assistant  to  the  Secretary. 
ST  132    Secretary  (Typing)  to  the  Assistant 

Secretary,  Bureau  of  International 

Organization  Affairs. 
ST  134    Secretary  (Steno)  to  the  Deputy 

Secretary. 
ST  139    Protocol  Officer  (Visits)  to  the  Chief 

of  Protocol. 
ST  145    Member.  Policy  Planning  Staff,  to  the 

Director.  Policy  Planning  Staff. 
ST  149    Special  Assistant  to  the  Assistant 

Secretary,  Bureau  of  Inter-American 

Affairs. 
ST  161    Secretary  (Steno)  to  the  Under 

Secretary  for  Management. 
ST  167    Protocol  Officer  (Visits)  to  the  Chief 

of  Protocol. 
ST  168    Staff  Assistant  to  the  Legal  Adviser. 
ST  170    Special  Assistant  to  the  Deputy 

Secretary. 
ST  173    Special  Assistant  to  the  Under 

Secretary  for  Management. 
ST  175    Legislative  Management  Officer  to 

the  Principal  Deputy  Assistant  Secretary 

for  Legislative  Affairs. 
ST  179    Congressional  Relations  Officer  to 

the  Principal  Deputy  Assistant  Secretary 

for  Legislative  Affairs. 
ST  180    Director  of  Programs  to  the  Assistant 

Secretary,  Bureau  of  Human  Rights  and 

Humanitarian  Affairs. 
ST  181    Director,  Office  of  Public  Liaison,  to 

the  Senior  Deputy  Assistant  Secretary. 

Bureau  of  Public  Affairs. 
ST  183    Public  Affairs  Advisor  to  the 

Assistant  Secretary,  Bureau  of  Human 

Rights  and  Humanitarian  Affairs. 
ST  189    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Legislative  Affairs. 


ST  205    Secretary  (Steno)  to  the  Assistant 

Secretary,  Bureau  of  East  Asian  and  Pacific 

Affairs. 
ST  209    Protocol  Officer  (Visits)  to  the  Chief 

of  Protocol. 
ST  214    Secretary  (Typing)  to  the  Assistant 

Secretary,  Bureau  of  Economic  and 

Business  Affairs. 
ST  219    Policy  Advisor  to  the  Ambassador- 

at-Large/Permanent  Representative  to  the 

Organization  of  American  States. 
ST  224    Special  Assistant  to  the  Assistant 

Secretary.  Bureau  of  East  Asian  and  Pacific 

Affairs. 
ST  225    Foreign  Affairs  Officer  to  the 

Assistant  Secretary,  Bureau  of  Human 

Rights  and  Humanitarian  Affairs. 
ST  242    Special  Program  Assistant  to  the 

Director  of  Human  Rights  Legislation  and 

Public  Diplomacy,  Bureau  of  Human  Rights 

and  Humanitarian  Affairs. 
ST  243    F^gramSpecialist  totheChief  of 

Protocol. 
ST  244    Legislative  Management  Officer  to 

the  Assistant  Secretary,  Bureau  of 

Legislative  Affairs. 
ST  248    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  International  Social 

and  Humanitarian  Affairs,  Bureau  of 

International  Organization  Affairs. 
ST  249    Staff  Assistant  to  the  Deputy 

Secretary. 
ST  250    Public  Information  Officer  to  the 

Deputy  Assistant  Secretary  for 

International  Social  and  Humanitarian 

Affairs.  Bureau  of  International 

Organization  Affairs. 
ST  252    Protocol  Officer  (Visits)  to  the  Chief 

of  Protocol 
ST  258    Secretary  (Steno)  to  the  Inspector 

General. 
ST  259    Special  Assistant  to  the  Legal 

Adviser. 
ST  262    Associate  Director,  Office  of  Equal 

Employment  Opportunity  and  Civil  Rights, 

to  the  Deputy  Assistant  Secretary  for  Equal 

Employment  Opportunity  and  Civil  Rights. 
ST  263    Special  Assistant  to  the  Secretary. 
ST  265    Staff  Assistant  to  the  Secretary. 
ST  266    Special  Assistant  to  the  Secretary. 
ST  267    Secretary  to  the  Assistant  Secretary, 

Bureau  of  Public  Affairs. 
ST  268    Staff  Assistant  to  the  Secretary. 
ST  269    Supervisory  Protocol  Officer  to  the 

Chief  of  Protocol. 
ST  271    Member,  Policy  Planning  Staff,  to  the 

Director,  Policy  Planning  Staff. 
ST  272    Staff  Assistant  to  the  Deputy 

Secretary. 
ST  276    Member,  Policy  Planning  Staff,  to  the 

Director.  Policy  Plaiming  Staff. 
ST  277    Special  Assistant  to  the  Director. 

Policy  Planning  Staff. 
ST  278    Secretary  (Steno)  to  the  Director. 

Policy  Planning  Staff. 
ST  279    Staff  Assistant  to  the  Coordinator  of 

Intergovernmental  Affairs. 
ST  280    Special  Programs  Assistant  to  the 

Director  of  Human  Rights  Legislation  and 

Public  Diplomacy.  Bureau  of  Human  Rights 

and  Humanitarian  Affairs. 
ST  281    Foreign  Affairs  Officer  (Visits]  to  the 

Chief  of  Protocol. 
ST  282    Special  Assistant  to  the 

Ambassador-at-Large  for  Refugee  Affairs. 
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ST  ZS4    Secretary  (Steno)  to  the  Coordinator 

for  Counterterrorism. 
ST  285    Staff  Assistant  to  the  Assistant 

Secretary  for  international  Narcotics 

Matters. 
ST  286    Secretary  (Steno)  to  the  United 

States'  Permanent  Representative  to  the 

Organization  of  American  States. 
ST  289    Secretary  to  the  Permanent  United 

States  Representative  to  the  United 

Nations. 
ST  290    Secretary  (Steno)  to  the 

Ambassador-at-Large  fbr  Burdensharing. 
ST  291    Senior  Policy  Advisor  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
ST  293    Special  Assistant  to  the  U.S. 

Negotiator  for  Defense  and  Space. 
ST  294    Secretary  (Steno)  to  the  Under 

SecrtJtary  for  Security  Assistance,  Science 

and  Technology. 
ST  296    Secretary  (Steno)  to  the  Chief 

Financial  OfTicer. 
ST  297    Foreign  Affairs  Officer  to  the  Chief 

of  Protocol. 
ST  299    Staff  Assistant  to  the  Secretary. 
ST  301    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Policy,  Plans,  and 

Program  Evaluation,  Bureau  of 

International  Narcotics  Matters. 
ST  302    Staff  Assistant  to  the  U.S.  Negotiator 

for  Defense  and  Space. 
ST  303    Secretary  (Typing)  to  the 

Coordinator.  Bureau  of  International 

Communication  and  Infonnation  Policy. 
ST  304    Special  Assistant  to  the  Assistant 

Secretary,  Bureau  of  Consular  Affairs. 
ST  305    Director,  Public  Affairs  Sta^.  to  the 

Assistant  Secretary,  Bureau  of  Consular 

Affairs. 
ST  307    Deputy  Assistant  Secretary  for 

Planning  and  Development  to  the  Assistant 

Secretary.  Bureau  of  Diplomatic  Security. 
ST  308    Deputy  Assistant  Secretary  for 

Emergency  Plans  and  Counterterrorism  to 

the  Assistant  Secretary,  Bureau  of 

Diplomatic  Security. 
ST  309    Special  Assistant  to  the  Under 

Secretary  for  Ecoitomic  Affairs. 
ST  310    Secretary  (Typing)  to  the  Assistant 

Secretary  for  Legislative  Affairs. 
ST  311    Staff  Assistant  to  the  Under 

Secretary  for  Political  Affairs. 
ST  313    Staff  Assistant  to  the  Under 

Secretary  for  Economic  Affairs. 
ST  315    Deputy  Assistant  Secretary  to  the 

Assistant  Secretary,  Bureau  of  Human 

Rights  and  Humanitarian  Affairs. 
ST  316    Special  Assistant  to  the  Assistant 

Secretary,  Bureau  of  Near  Eastern  and 

South  Asian  Affairs. 
ST  317    Program  Anal]^  to  the  Deputy 

Assistant  Secretary  for  Policy  and 

Counterterrorism. 
ST  318    Special  Assistant  to  the  Coordinator, 

Bureau  of  International  Communications 

and  Information  Policy. 
ST  319    Correspondence  Officer  to  the 

Principal  Deputy  Assistant  Secretary  for 

Legislative  Affairs. 
ST  320    Program  Assistant  to  the  Assistant 

Secretary.  Bureau  of  Diplomatic  Security. 
ST  322    Program  Specialist  to  the  Director. 

Office  of  Public  Liaison.  Bureau  of  Public 

Affairs. 

ST  326    Deputy  U.  S.  Negotiator  to  the  U.S. 
Negotiator  for  Defense  and  Space. 


Section  213.3305    Deportment  of  the 

Treasury 

TREA  27    Executive  Assistant  to  the 

Secretary. 
TREA  39    Special  Assistant  to  the  Assistant 

Secretary  for  Legislative  Affairs. 
TREA  44    Legislative  Manager  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
TREA  61     Special  Assistant  to  the  Assistant 

Secretary  for  Public  Affairs  and  Public 

Liaison. 
TREA  79    Legislative  Analyst  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
TREA  92    Director.  Consumer  Affairs,  to  the 

Assistant  Secretary  for  Business  and 

Consumer  Affairs. 
TREA  128    Confidential  Assistant  to  the 

Secretary. 
TREA  139    Director  of  Scheduling  to  the 

Assistant  Secretary  for  Policy 

Management. 
TREA  143    Deputy  Director  of  Scheduling  to 

the  Assistant  Secretary  of  Policy 

Management 
TREA  145    Travel  Assistant  to  the  Deputy 

Assistant  Secretary  for  Administration. 
TREA  153    Legislative  Specialist  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
TREA  170    Assistant  Director  for  Travel  and 

Special  Event  Services,  to  the  Deputy 

Assistant  Secretary  for  Administration. 
TREA  185    Legislative  Manager  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
TREA  186    Public  Affairs  Specialist  to  the 

Treasurer  of  the  United  States. 
TREA  188    Special  Assistant  (F»olicy 

Analysis)  to  the  Secretary. 
TREA  189    Special  Assistant  (Personnel)  to 

the  Secretary. 
TREA  191    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Departmental 

Finance  and  Management 
TREA  192    Confidential  Assistant  to  the 

Secretary. 
TREA  193    Director.  Office  of 

Intergovernmental  Affairs,  to  the  Deputy 

Assistant  Secretary  for  Public  Liaison. 
TREA  196    Confidential  Assistant  to  the 

Elxecutive  Secretary. 
TREA  199    Executive  Assistant  to  the 

Deputy  Secretary. 
TREA  200    Legislative  ktanager  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
TREA  202    Director.  Office  of  Legislative 

Affairs,  to  the  Assistant  Secretary  for 

Legislative  Affairs. 
TREA  203    Staff  Assistant  (Correspondence 

Review)  to  the  Executive  Secretary. 
TREA  204    Staff  Assistant  to  the  Assistant 

Secretary  for  Policy  Management 
TREA  207    Legislative  Manager  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
TREA  209    Special  Assistant  to  the  Under 

Secretary  for  Finance. 
TREA  210    Staff  Assistant  to  the  Director  of 

the  Mint. 
TREA  213    Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
TREA  214    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Corporate  Finance. 
TREA  216    Special  Assistant  to  the  Assistant 

Secretary  for  Policy  Management. 
TREA  217    ^lecial  Assistant  lo  the  Assistant 

Secretary  for  International  Affairs. 
TREA  218    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Corporate  Finance. 
TREA  219    Special  Assistant  to  the  Assistant 

Secretary  for  Economic  Policy. 


TREA  220    Secretary  to  the  Commissioner  of 

Internal  Revenue. 
TREA  221    U.S.  Executive  Director.  African 

Development  Bank,  to  the  Assistant 

Secretary  for  International  Affairs. 
TREA  222    Special  Assistant  to  the  Under 

Secretary  for  International  Affairs. 
TREA  226    Assistant  to  the  Commissioner  of 

Internal  Revenue. 
TREA  227    Special  Assistant  to  the  Assistant 

Secretary  for  Management. 
TREA  230    Staff  Assistant  to  the  Director  of 

Public  Affairs. 
TREA  234    Special  Assistant  to  the  Director 

of  the  Mint 
TREA  235    Special  Assistant  for 

Administrative  Operations  to  the  Deputy 

Assistant  Secretary  for  Management 
TREA  236    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Public  Liaison. 
TREA  237    Special  Assistant  to  the  Director. 

Office  of  Thrift  Supervision. 
TREA  238    Confidential  Assistant  to  the 

Assistant  Secretary  for  International 

Affairs. 
TREA  239    Special  Assistant  to  the  Director. 

Office  of  Thrift  Supervision. 
TREA  240    Staff  Assistant  to  the  Assistant 

Secretary  for  Policy  Management. 
TREA  242    Executive  Secretary  lo  the 

Assistant  Secretary  for  Policy 

Management. 
TREA  243    Special  Assistant  to  the  Assistant 

Secretary  for  International  Affairs. 
TREA  244    Administrative  Assistant  to  the 

Director.  Office  of  Thrift  Supervision. 
TREA  245    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Departmental  Finance  and  Management. 
TREA  246    Ombudsman  to  the 

Commissioner  of  Customs. 
TREA  247    Special  Assistant  to  the  Assistant 

Secretary  for  Policy  Management. 
TREA  248    Associate  Director  for  the 

Resolution  Trust  Corporation  to  the 

Director,  Office  of  Thrift  Supervision. 
TREA  249    Staff  Assistant  to  the  Director. 

Office  of  Thrift  Supervision. 
TREA  250    Director.  Office  of  Public  Affairs. 

to  the  Deputy  Assistant  Secretary  for 

Public  Affairs. 
TREA  251    Confidential  Assistant  to  the 

Under  Secretary  for  International  Affairs. 
TREA  252  Counselor  to  the  Chief  Counsel. 
TREA  253    Confidential  Assistant  to  the 

Treasurer  of  the  United  Sutes. 
TREA  254    Review  Officer  to  the  Executive 

Secretary. 
TREA  255    Director,  Office  of  Congressional 

Relations,  to  the  Director.  Office  of  Thrift 

SupervisiotL 
TREA  256    Public  Affairs  Specialist  to  the  ' 

Deputy  Assistant  Secretary  for  Public 

Liaison. 
TREA  257    Marketing  Specialist  lo  the 

Executive  Director,  U.S.  Savings  Bonds 

Division. 
TREA  258    Legislative  Assistant  to  the 

Deputy  Assistant  Secretary  for  Legislative 

Affairs. 
TREA  259    Deputy  Director  (Operations)  lo 

the  Director,  US.  Savings  Bonds  Division. 
TREA  260    Special  Assistant  lo  the  Director. 

U.S.  Savings  Bonds  Division. 
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TREA  281    Travel 

Assistant  SecretaK 
TREA  282    Confide  nt 

Executive  Directtf', 

Division. 
TREA  263    Special 

Director  {Opera 

Division. 
TREA  264    Special 

Assistant  Secreta^ 
TREA  265    Special 

Counsel. 
TREA  266 

Affairs  to  the  Director, 

Supervision. 
TREA  268    Senior 

Deputy  Assistant 

Affairs. 
TREA  289    Review 

Executive 
TREA  270 

Deputy  Treasurerjof 
TREA  271 

Director  for  Publi 

Supervision. 
TREA  272    Public 

Commissioner  of 
TREA  273    Special 

Policy)  to  the  Sec^tary 
TREA  274 

Legislation)  to  th< 


Assistant  to  the  Deputy 
for  Administration, 
iai  Assistant  to  the 
',  U.&  Savings  Bonds 


Chauffeui 
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Associate  Director  for  Public 
Office  of  Thrift 

legislative  Manager  to  the 
Secretary  for  Legislative 

Assistant  to  the 
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Confid^tial  Assistant  to  the 
the  United  States 
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Secretary. 
Section  213.3306    L  epartment  of  Defense 

DOD  5    Private  Se(|retary  to  the  Deputy 

Secretary. 
DOD  19    Personal  ^nd  Confidential 

Assistant  to  the  /  ssistant  Secretary  for 

Program  Analysis  and  Evaluation. 
DOD  22    Private  S«  cretary  to  the  Assistant 

Secretary  (Atomii;  Energy). 
DOD  23    ConfidenI  iaI  Assistant  to  the 

Military  Assistan;  to  the  Secretary. 


to  the  Secretary. 


ial  Assistant  to  the 
to  the  Secretary  and 


DOD  24 

DOD  30    Secretary!  (Steno)  to  the  Defense 

Advisor  to  U.S.  N  i\TO. 
DOD  33    Personal  Jecretary  to  the  Deputy 

Secretary. 
DOD  34    Private  Secretary  to  the  Principal 

Deputy  Assistant  Secretary  for 

International  Secirity  Affairs. 
DOD  35    ConfidenI  ii 

Special  Assistant  I 

Deputy  Secretary 
DOD  54    Private  Secretary  to  the  Judge,  U.  S. 

Court  of  Military  Appeals. 
DOD  56    Private  Secretary  to  the  Judge.  U.  S. 

Court  of  Military  Appeals. 
DOD  62    Managenjent  Officer  to  the 

Chairman,  Presid  snt's  Intelligence 

Oversight  Board. 
DOD  68    Private  S  >cretary  to  the  Physician 

to  the  President. 
DOD  75    Chauffeu  •  to  the  Deputy  Secretary. 
DOD  84    Private  S  scretary  to  the  Principal 

Deputy  Assistant  Secretary  for  Force 

Management  an(^  Personnel. 
DOD  89    Secretary  (Typing)  to  the  Principal 

Deputy  Assistant  Secretary  for  Public 

Affairs. 
DOD  101    Private  Secretary  to  the  Director 

of  Net  Assessme  it. 

Private  1  Jecretary  to  the  Principal 
Secretary  for  Program 

Analysis  and  Eviiluation. 
DOD  133    Public  /  ffairs  Specialist  to  the 

Assistant  Secreli  ry  for  Public  Affairs. 


DOD  119 
Deputy  AssistanI 


DOD  174    Private  Secretary  to  the  Under 

Secretary  for  Policy. 
DOD  175    Personal  and  Confidential 

Assistant  to  the  Judge,  U.  S.  Court  of 

Military  Appeals. 
DOD  194    Private  Secretary  to  the  Assistant 

Secretary  for  International  Security  Policy. 
DOD  205    Personal  and  Confidential 

Assistant  to  the  Judge,  U.  S.  Court  of 

Military  Appeals. 
DOD  212    Private  Secretary  to  the  Deputy 

Under  Secretary  for  International 

Programs. 
DOD  214    Assistant  to  the  Secretary. 
DOD  216    Private  Secretary  to  the  Principal 

Deputy  Assistant  Secretary  for 

International  Security  Policy. 
DOD  217    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  for 

Command,  Control,  Communications  and 

Information. 
DOD  236    Director  for  Programs  to  the 

Assistant  Secretary  for  Public  Affairs. 
DOD  241    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  for 

International  Security  Policy. 
DOD  250    Director  for  Editorial  Services  to 

the  Assistant  Secretary  for  Public  Affairs. 
DOD  254    Special  Assistant  for  Emergency 

Planning  to  the  Assistant  Secretary 

(Production  and  Logistics). 
DOD  255    Personal  and  Confidential 

Assistant  to  the  Deputy  Secretary. 
DOD  258    Staff  Assistant  to  the  Assistant 

Secretary  for  Force  Management  and 

Personnel. 
DOD  261    Special  Assistant  for  European 

Security  and  Political  Affairs  to  the  Deputy 

Assistant  Secretary  for  European  and 

NATO  Policy. 
DOD  270    Private  Secretary  to  the  Director, 

Strategic  Defense  Initiative  Organization. 
DOD  271    Private  Secretary  to  the  Principal 

Deputy  Assistant  Secretary  for  Reserve 

Affairs. 
DOD  275    Assistant  for  European  Security 

Negotiations  to  the  Deputy  Assistant 

Secretary  (Negotiations  Policy). 
DOD  283    Special  Assistant  to  the  Assistant 

Secretary  for  Public  Affairs. 
DOD  287    Special  Assistant  for  Strategic 

Defense  and  Space  Arms  Control  Policy  to 

the  Deputy  Assistant  Secretary  (Nuclear 

Forces  and  Arms  Control  Policy). 
DOD  295    Special  Assistant  to  the  Assistant 

Secretary  for  Force  Management  and 

Personnel. 
DOD  299    Family  Policy  Specialist  to  the 

Deputy  Assistant  Secretary  for  Family 

Support,  Education,  and  Safety. 
DOD  301    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  for 

Production  and  Logistics. 
DOD  311    Staff  Assistant  to  the  Assistant  to 

the  Chairman,  Joint  Chiefs  of  Staff. 
DOD  314    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  for 

Acquisition. 
DOD  316    Law  Clerk  to  the  Judge,  U.  S.  Court 

of  Military  Appeals. 
DOD  317    Personal  and  Confidential 

Assistant  to  the  Director,  Defense  Research 

and  Engineering. 
DOD  320    Executive  Assistant  to  the 

Secretary. 


DOD  321    Staff  Assistant  to  the  Assistant  to 

the  Vice  President  for  National  Security 

Affairs. 
DOD  322    Personal  and  Confidential 

Assistant  to  the  U.  S.  Ambassador  to 

NATO. 
DOD  324    Confidential  Assistant  to  the 

Comptroller. 
DOD  325    Special  Assistant  for  Foreign 

Affairs  to  the  Assistant  Secretary  for 

Legislative  Affairs. 
DOD  326    Special  Assistant  for  International 

Security  Affairs  to  the  Assistant  Secretary 

for  Legislative  Affairs. 
DOD  327    Special  Assistant  for  Special 

Operations  and  Drug  Policy  to  the 

Assistant  Secretary  for  Legislative  Affairs. 
DOD  328    Personal  and  Confidential 

Assistant  to  the  Assistant  to  the  Secretary. 
DOD  329    Special  Assistant  to  the  Under 

Secretary  for  Policy. 
DOD  332    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  for 

International  Security  Affairs. 
DOD  333    South  American  Country  Director 

to  the  Assistant  Secretary  for  International 

Security  Affairs. 
DOD  334    Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  Public  Affairs. 
DOD  335    Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  Public  Affairs. 
DOD  338    Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  Public  Affairs. 
DOD  337    Special  Assistant  (Operations)  to 

the  Assistant  Secretary  for  Public  Affairs. 
DOD  339    Speechwriter  to  the  Assistant 

Secretary  for  Public  Affairs. 
DOD  344    Program  Analyst  to  the  Deputy 

Under  Secretary  for  Industrial  and 

International  Programs. 
DOD  345    Program  Analyst  to  the  Deputy 

Under  Secretary  for  Industrial  and 

International  Programs. 
DOD  346    Program  Analyst  to  the  Deputy 

Under  Secretary  for  International 

Programs. 
DOD  348    Special  Assistant  for  Technology 

Transfer  to  the  Deputy  Under  Secretary  for 

Trade  Security  Policy. 
DOD  349    Special  Assistant  to  the  Assistant 

Secretary  for  International    Security 

Affairs. 
DOD  351    Special  Assistant  to  the  Assistant 

Secretary  for  International  Security  Affairs. 
E)OD  352    Confidential  Assistant  to  the 

General  Counsel. 
DOD  355    Special  Assistant  for  Strategic 

Modernization  to  the  Assistant  Secretary 

for  Legislative  Affairs. 
DOD  356    Director,  Humanitarian 

Assistance,  to  the  Deputy  Assistant 

Secretary  for  Global  Affairs. 
DOD  358    Assistant  for  Multi-Lateral 

Negotiations  to  the  Assistant  Secretary  for 

International  Security  Affairs. 
DOD  359    Private  Secretary  to  the  Principal 

Deputy  Assistant  Secretary  for  Special 

Operations/Low  Intensity  Conflict. 
DOD  361    Special  Assistant  for  Production 

and  Logistics  and  Energy  to  the  Assistant 

Secretary  for  Legislative  Affairs. 
DOD  362    Education  Programs  Officer  to  the 

Deputy  Assistant  Secretary  for  Drug 

Enforcement  Policy. 
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DOD  363    Research  Analyst  to  the  Deputy 

Assistant  Secretary  for  Drug  Enforcement 

Policy. 
DOD  365    Staff  Assistant  to  the  Deputy 

Director.  Office  of  Presidential  Personnel. 
DOD  366    Private  Secretary  to  the  Associate 

Director,  Office  of  Presidential  Personnel 
DOD  367    Special  Assistant  to  the  Principal 

Deputy  Under  Secretary  for  Strategy  and 

Resources. 
DOD  368    Personal  and  Confidential 

Secretary  to  the  Assistant  Secretary  for 

Legislative  Affairs. 
DOD  aee    Representative  of  the  Secretary  to 

the  Conference  on  Disarmament,  reporting 

to  the  Assistant  Secretary  for  International 

Security  Policy. 
DOD  370    Personal  and  Confidential 

Assistant  to  the  Principal  Deputy  Under 

Secretary  for  Acquisition. 
DOD  372    Special  Assistant  to  the  Assistant 

Secretary  for  Production  and  Logistics. 
DOD  374    Attorney-Advisor  (General)  to  the 

Assistant  General  Counsel/Legal  CounseL 
DOD  375    Special  Assistant  for  Research  to 

the  Assistant  Secretary  for  Legislative 

Affairs. 
DOD  376    Special  Assistant  to  the  Deputy 

Assistant  to  the  Vice  President 
DOD  377    Law  Cletk  to  the  fudge.  U.S.  Court 

of  Military  Appeals. 
DOD  378    Government  Affairs  Officer  to  the 

Deputy  Assistant  Secretary  for  Drug 

Enforcement  Policy. 
DOD  379    Principal  Director  for  Drug 

Enforcement  Policy  to  the  Deputy  Assistant 

Secretary  for  Drug  Enforcement  Policy. 
DOD  380    Director  of  Protocol  to  the 

Secretary. 
DOD  381    Special  Assistant  for  bitemational 

Countemarcotics  Matters  to  the  Deputy 

Assistant  Secretary  for  Inter-American 

Affairs. 
DOD  382    Executive  Assistant  to  the  Deputy 

Assistant  Secretary  for  Environment. 
DOD  383    Special  Assistant  for  International 

Security  Programs  to  the  Deputy  Under 

Secretary  for  Security  Policy. 
DOD  384    Director  of  Competitive  Strategies 

to  the  Principal  Deputy  Under  Secretary  for 

Policy. 
DOD  386    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  for 

Reserve  Affairs. 
DOD  387    Assistant  for  Pohtical-Military 

Analysis  and  Strategic  Assessment  to  the 

Deputy  Assistant  Secretary  for  Policy  and 

Requirements. 
DOD  388    Speechwrifer  to  the  Director. 

Strategic  Defense  Initiative  Organization. 
DOD  389    Dnig  Testing.  Health  and 

Rehabilitation  Programs  Officer  to  the 

Deputy  Assistant  Secretary  for  Drug 

Enforcement  Policy. 
DOD  390    Special  Assistant  to  the  Assistant 

Secretary  lor  Legislative  Affairs. 

Section  213.3307    Department  of  the  Army 

ARMY  3    Secretary  (Steno)  to  the  Assistant 

Secretary  (Manpower  and  Reserve  Affairs). 
ARMY  5    Secretary  (Steno)  to  the  Assistant 

Secretary  (Installations.  Logistics  and 

Environment). 
ARMY  6    Secretary  (Typing)  to  the  Assistant 

Secretary  (Research,  Development  and 

Acquisition). 


ARMY  21    Secretaor  (Steno)  to  the  General 

Counsel. 
ARMY  55    Secretary  (Typii«)  to  the 

Assistant  Secretary  (Financial 

Management). 
ARMY  57    Staff  Assistant  lo  the  Assistant 

Secretary  (Manpower  and  Reserve  Affairs). 
ARMY  58    Staff  Assistant  to  the  Secretary. 
ARMY  59    Staff  Assistant  lo  the  Secretary. 
ARMY  61    Staff  Assistant  to  the  Assistant 

Secretary  (Manpower  and  Reserve  Affairs). 
ARMY  64    Plans  Coordinator  to  the  Chief  of 

Public  Affairs. 

Section  213.3308    Department  of  the  Navy 

NAV  2    Staff  Assistant  io  the  Secretary. 
NAV  S    Private  Secretary  to  the  Assistant 

Secretary  for  Financial  Management. 
NAV  23    Special  Assistant  to  the  Military 

Assistant  to  the  President. 
NAV  24    Private  Secretary  to  the  Assistant 

Secretary  for  Manpower  and  Reserve 

Affairs. 
NAV  30    Staff  Assistant  to  the  Deputy  Under 

Secretary  for  Policy. 
NAV  31    Staff  Assistant  to  the  Under 

Secretary. 
NAV  41    Staff  Assistant  to  the  Under 

Secretary. 
NAV  43    Staff  Assistant  to  the  Under 

Secretary. 
NAV  46    Private  Secretary  to  the  Assistant 

Secretary  for  Research.  Development  and 

Acquisitioa 

Section  2133309    Department  of  the  Air 
Force 

AF 1    Secretary  (Steno)  to  the  Secretary. 
AF  2    Secretary  (Steno)  to  the  Under 

Secretary. 
AF  5    Secretary  (Steno)  to  the  Assistant  for 

Research.  Development  and  Logistics. 
AF  6    Secretary  (Steno)  to  the  Assistant 

Secretary  for  Manpower  and  Reserve 

Affairs,  Installations  and  Environment. 
AF  8    Secretary  (Steno)  to  the  General 

CounseL 
AP  22    Secretary  (Typing)  to  the  Assistant  to 

the  Vice  President  for  National  Security 

Affairs. 
AF  28    Special  Counsel  to  the  General 

CounseL 
AF  29    Confidential  Assistant  to  the 

Secretary. 
AF  31    Staff  Assistant  to  the  Assistant  to  the 

Vice  President  for  National  Security 

Affairs. 
AF  34    Secretary  (Steno)  to  the  Assistant 

Secretary  for  Space. 
AF35    SpecialandConfidential  Assistant  to 

the  Secretary. 
AF  36    Special  Assistant  to  the  Assists  nt  to 

the  Vice  President  for  National  Security 

Affairs. 
AF  37    Confidential  Assistant  to  the  Under 

Secretary. 
AF  38    Spedal  and  ConAdeotial  Assistant  to 

the  Assistant  to  the  Vice  President  for 

Le^slative  Affairs. 
AF  39    Secretary  (Steno)  (o  the  Assistant 

Secretary  for  Financial  Management  and 

Comptroller. 

Section  21X3110   Deportment  of  Justice 

)US  21    Confidential  Assistant  to  the 
Assistant  Attorney  General.  Antitrust 
Division. 


lUS  25    ConfideDtial  Assistant  (Private 

Secretary,  to  the  Assistant  Attorney 

General,  Criminal  Division. 
JUS  27    Confidential  Assistant  lo  the 

Assistant  Attorney  General,  Environment 

and  Natural  Resources  Division. 
{US  83    Confidential  Assistant  to  the 

Attorney  General. 
JUS  100    Confidential  Assistant  to  the 

Director  of  Congressional  and  PubKc 

Affairs,  Immigration  and  Naturalization 

Service. 
JUS  132    Special  Assistant  for  Policy 

Development  to  the  Commissioner, 

Immigration  and  Naturalization  Service. 
JUS  137    Special  Projects  Director  to  the 

Deputy  Commissioner,  Immigration  and 

Naturalization  Service. 
JUS  141    Attorney-Advisor  to  the  Assistant 

Attorney  General,  Office  of  Legislative 

Affairs. 
JUS  149    Counsel  to  the  Assistant  Attorney 

General,  Environment  and  Natural 

Resources  Division. 
JUS  176    Public  Affairs  Specialist  to  the 

Director,  Office  of  Public  Affairs. 
JUS  227    Staff  Assistant  to  the  Director. 

Community  Relations  Service. 
JUS  240    Special  Assistant  to  the  Deputy 

Assistant  Attorney  General  for  Legisiution 

and  Litigation,  Civil  Rights  Diviaian. 
JUS  257    Attorney-Advisor  to  the  AsatstanI 

Attorney  General,  Civil  Division. 
JUS  271    Confidentiai  Assistant  lo  the 

Director.  Office  of  Policy  Developmenl. 
JUS  281    Congressional  and  Public  Liaison 

Officer  to  the  Assistant  Attorney  General, 

Office  of  Justice  Programs. 
JUS  297    Special  Assistant  to  the  Assistant 

Attorney  General,  Civil  Division. 
JUS  305    Deputy  Director  to  ti>e  Director  of 

Congressional  Affairs,  Immigration  ar>d 

Naturalization  Service. 
JUS  315    Confidential  Assfslant  to  the 

Director,  National  Obscenity  Enforcement 

Unit.  Criminal  Division. 
JUS  320    Special  Assistant  to  the  Assistanf 

Allornpy  General  Antitrust  Division. 
JUS  323    Confidential  Assistanf  to  the 

Assistant  Attorney  General  Office  of 

Justice  Programs. 
JUS  i'.\    Special  Assistant  to  the  Director, 

National  Institute  of  Justice. 
JI  IS  340    Chief  of  Staff  to  the  Director. 

Community  Relations  Service. 
JUS  342    Confidential  Assistant  to  the 

Commissioner,  Immigration  and 

Niiluralization  Service. 
JUS  344    Confidential  Assistant  to  the 

Atlornpy  General. 
JI  IS  3 15    Special  Assistant  to  the  Director. 

Com.Tiunity  Relations  Service. 
JI ;S  348    Stdff  Assistant  lo  the  Attorney 

CfMittral. 
JUS  350    Deputy  Assistant  to  the  Attorney 

(}nneral  reporting  lo  the  Assistant  lo  the 

Attorney  General 
JUS  351     Staff  Assistant  to  the  Attomoy 

General. 
JUS  :;53    Confidential  Assistant  lo  the 

Solicitor  General 
JUS  354    Attorney-Advisor  lo  the  General 

Counsel. 
JUS  355    Special  Assistant  lo  the  Chairman, 

Foreign  Claims  Settlement  Commission. 
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]US  356    Staff  Assistant  to  the  Attorney 

General.  I 

JUS  357    Confidential  Assistant  to  the 

Deputy  Attorney  General. 
JUS  359    General  Attorney  to  the  Assistant 

Attorney  General,  Office  of  Justice 

Programs.  J 

JUS  360    Assistant  Director.  Asylum  Policy 

and  Review  Unit,  OffTice  of  Policy 

Development.  I 

JUS  362    Special  Assistant  to  the  Director, 

Office  of  Policy  De^telopment. 
JUS  364    Special  Assistant  to  the  Deputy 

Assistant  Attorney  peneral.  Office  of 

Justice  Programs.     I 
JUS  366    Counsel  to  the  Director.  United 

States  Marshals  Se^ice. 
JUS  368    Attorney-Advisor  (Special  Counsel) 

to  the  Assistant  Attorney  General,  Civil 

Division.  I 

JUS  369    Deputy  Direttor  to  the  Director, 

Office  of  Policy  Devlelopment. 
JUS  370    Special  Coujjsel  to  the  Director, 

Office  of  Liaison  Sei-vices. 
JUS  371    Senior  Liaison  Officer  to  the 

Director.  Office  of  Uaison  Services. 
JUS  372    Public  Affairs  Specialist  to  the 

Director.  Office  of  Uaison  Services. 
JUS  373    Deputy  Direttor  to  the  Director, 

Office  of  Liaison  Services. 
JUS  374    Staff  Assistant  to  the  Director. 

Office  of  Liaison  Services. 
JUS  375    Staff  Assistint  to  the  Attorney 

General.  J 

JUS  376    Confidential  Assistant  to  the 

Director.  Office  of  Uaison  Services. 
JUS  377    Secretary  (Typing)  to  the  Deputy 

Director,  Office  of  PUblic  Affairs. 
JUS  379    Staff  Assistant  to  the  Director, 

Office  of  Public  Affairs. 
JUS  381    Confidential  Assistant  to  the 

Deputy  Director,  Of^ce  of  Policy 

Development. 
JUS  382    Secretary  (iVping)  to  the  Director. 

Office  of  Public  Aifiin. 
JUS  383    Staff  Assistant  to  the  Attorney 


General. 
JUS  384    Staff  Assists 

General. 
JUS  385    SUff  Assist: 

General. 
JUS  388    Senior  Liaise 

Director,  Office  of 


it  to  the  Attorney 

It  to  the  Attorney 

n  Officer  to  the 
aison  Services. 


JUS  387    Public  Affaies  Specialist  to  the 
Chief  Spokesman.  Office  of  Public  Affairs. 

JUS  389    Research  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Legal  Counsel 

JUS  390    Staff  Assistant  to  the  Attorney 
General  1 

Section  213^12    Department  of  the  Interior 
INT  21    Confidential  Assistant  to  the 

Assistant  Secretary  for  Fish  and  Wildlife 

and  Paries. 
INT  112    Special  Asshtant  to  the  Assistant 

to  the  Secretary  and  Director,  External 

Affairs. 
INT  162    Special  Assiktant  to  the  Assistant 

Secretary  for  Territ«ial  and  International 

Affairs. 
INT  191    Special  Assistant  to  the  Director, 

Bureau  of  Land  Management 
INT  192    Staff  Assistant  to  the  Assistant  to 

the  Secretary  and  Director.  External 

Affairs. 
INT  198    Special  Assistant  to  the  Secretary 

and  Executive  Direc  lor  of  Correspondence. 


IMI 


reporting  to  the  Special  Assistant  for  Policy 

and  Programs  (Chief  of  Staff). 
INT  203    Special  Assistant  to  the  Assistant 

Director  for  Refuges  and  Wildlife,  Fish  and 

Wildlife  Service. 
INT  242    Special  Assistant  to  the  Assistant 

Director  for  Legislative  and  Congressional 

Affairs.  National  Park  Service. 
INT  252    Legislative  Assistant  to  the 

Associate  Director  for  Offshore  Minerals 

Management  Minerals  Management 

Service. 
INT  268    Special  Assistant  to  the  Director, 

Office  of  Surface  Mining  Reclamation  and 

Enforcement 
INT  287    Assistant  to  the  Director  and 

Deputy  Director,  Office  of  External  Affairs, 

Bureau  of  Land  Management. 
INT  288    Staff  Assistant  to  the  Director, 

Bureau  of  Land  Management 
INT  300    Special  Assistant  to  the  Solicitor. 
INT  311    Special  Assistant  to  the  Assistant 

Secretary  for  Policy,  Budget  and 

Administration. 
INT  317    Special  Assistant  to  the  Assistant 

Director  of  External  Affairs,  Fish  and 

Wildlife  Service. 
INT  324    Special  Assistant  to  the  Assistant 

to  the  Secretary  and  Director,  External 

Affairs. 
INT  327    Special  Assistant  to  the  Director, 

National  Park  Service. 
INT  337    Special  Assistant  to  the  Solicitor. 
INT  340    Special  Assistant  to  the  Director, 

Bureau  of  Land  Management 
INT  342    Assistant  Director,  Legislative  and 

Congressional  Affairs,  to  the  Director, 

National  Park  Service. 
INT  343    Special  Assistant  to  the  Director, 

External  Affairs  Office,  Bureau  of 

Reclamation. 
INT  345    Special  Assistant  to  the  Director, 

Fish  and  Wildlife  Service. 
INT  348    Special  Assistant  to  the  Director, 

Office  of  Surface  Mining  Reclamation  and 

Enforcement. 
INT  354    Special  Assistant  to  the  Director, 

National  Park  Service. 
INT  355    Special  Assistant  to  the  Assistant 

Secretary  for  Territorial  and  International 

Affairs. 
INT  356    Special  Assistant  to  the  Director, 

Bureau  of  Mines. 
INT  358    Special  Assistant  to  the  Director, 

National  Park  Service. 
INT  360    Special  Assistant  to  the  Director, 

Bureau  of  Mines. 
INT  363    Special  Assistant  to  the  Director, 

National  Park  Service. 
INT  365    Special  Assistant  to  the  Director, 

National  Park  Service. 
INT  366    Deputy  Assistant  Secretary  for 

Territorial  and  International  Affairs. 
INT  369    Staff  Assistant  to  the  Director, 

Office  of  Surface  Mining  Reclamation  and 

Enforcement 
INT  371    Special  Assistant  to  the  Director, 

Bureau  of  Mines. 
INT  377    Special  Assistant  to  the  Assistant 

Secretary  for  Land  and  Minerals 

Management 
INT  378    Special  Assistant  to  the  Director, 

Office  of  Surface  Mining  Reclamation  and 

Enforcement. 
INT  384    Confidential  Assistant  to  the 

Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement 


INT  365    Special  Assistant  to  the  Assistant 

Secretary  for  Policy,  Budget  and 

Administration. 
INT  386    Chief.  Division  of  Public  Affairs,  to 

the  Deputy  Director,  External  Affairs, 

Bureau  of  Land  Management. 
INT  389    Special  Assistant  to  the  Deputy 

Commissioner.  Bureau  of  Reclamation. 
INT  391    Special  Assistant  to  the  Assistant 

Secretary  for  Policy,  Budget  and 

Administration. 
INT  392    External  Affairs  Officer 

(Intergovernmental  Affairs)  to  the  Director, 

Minerals  Management  Service. 
INT  393    Special  Assistant  to  the  Assistant 

Director  for  External  Affairs,  Minerals 

Management  Service. 
INT  394    Special  Assistant  to  the  Assistant 

Director  for  Fish  and  Wildlife 

Enhancement,  Fish  and  Wildlife  Service. 
INT  396    Special  Assistant  to  the  Assistant 

to  the  Under  Secretary  (Take  Pride  in 

America  Staff). 
INT  397    Special  Assistant  to  the  Assistant 

to  the  Under  Secretary  (Take  Pride  in 

America  Staff). 
INT  398    Special  Assistant  to  the  Director, 

Office  of  Program  Analysis,  Office  of 

Policy,  Management  and  Budget, 
INT  399    Special  Assistant  to  the  Assistant 

Secretary  for  Policy,  Management  and 

Budget 
INT  401    Special  Assistant  to  the  Executive 

Assistant  to  the  Director,  Fish  and  Wildlife 

Service. 
INT  403    Special  Assistant  (Chief  of  Staff)  to 

the  Solicitor, 
INT  404    Special  Assistant  to  the  Associate 

Director  for  Information  and  Analysis, 

Bureau  of  Mines. 
INT  406    Staff  Assistant  to  the  Director, 

Bureau  of  Land  Management 
INT  408    Executive  Assistant  to  the  Director, 

Minerals  Management  Service. 
INT  409    Special  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for  Pish  and 

Wildlife  and  Parks. 
INT  410    Staff  Assistant  to  the  Director, 

External  Affairs  Division,  Bureau  of 

Reclamation. 

Section  213.3313    Department  of  Agriculture 

AGR  5    Special  Assistant  to  the  Chief  of 

Staff. 
AGR  12    Private  Secretary  to  the  Under 

Secretary  for  International  Affairs  and 

Commodity  Programs. 
AGR  13    Private  Secretary  to  the  Assistant 

Secretary  for  Food  and  Consumer  Services. 
AGR  24    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration, 
AGR  26    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration. 
AGR  27    Private  Secretary  to  the 

Administrator,  Farmers  Home 

Administration. 
AGR  30    Private  Secretary  to  the  Manager, 

Federal  Crop  Insurance  Corporation. 
AGR  31    Staff  Assistant  to  the 

Administrator,  Agricultural  Stabilization 

and  Conservation  Service. 
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AGR  32    Special  Assistant  to  the 

Administrator,  Agricultural  Stabilization 

and  Conservation  Service. 
AGR  33    Confidential  Assistant  to  the 

Administrator,  Agricultural  Stabilization 

^nd  Conservation  Service. 
AGR  44    Private  Secretary  to  the  Assistant 

Secretary  for  Economics. 
AGR  47    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service. 
AGR  48    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service. 
AGR  56    Private  Secretary  to  the  Assistant 

Secretary  for  Congressional  Relations. 
AGR  76    Conndential  Assistant  to  the 

Assistant  Secretary  for  Marketing  and 

Inspection  Services. 
AGR  77    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  79    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration. 
AGR  81    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration. 
AGR  96    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  100    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service. 
AGR  103    Confidential  Assistant  to  the 

Administrator.  Foreign  Agricultural 

Service. 
AGR  106    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  110    Confidential  Assistant  to  the 

General  Counsel. 
AGR  114    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  116    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
AGR  118    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  128    Staff  Assistant  to  the 

Administrator,  Federal  Grain  Inspection 

Service. 
AGR  131    Private  Secretary  to  the  Deputy 

Assistant  Secretary  for  Natural  Resources 

and  Environment. 
AGR  139    Staff  Assistant  to  the  Secretary. 
AGR  141    Confidential  Assistant  to  the 

Administrator,  Food  Safety  and  Inspection 

Service. 
AGR  143    Confidential  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service. 
AGR  151    Executive  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service. 
AGR  154    Staff  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service, 
AGR  158    Private  Secretary  to  the  Assistant 

Secretary  for  Science  and  Education. 
AGR  161    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
AGR  162    Confidential  Assistant  to  the 

Administrator,  Fedecal  Grain  Inspection 

Service. 
AGR  164    Confidential  Assistant  to  the 

Assistant  Secretary  for  Science  and 

Ed  ication. 


AGR  167    Administrator,  Human  Nutrition 

Information  Services,  to  the  Assistant 

Secretary  for  Food  and  Consumer  Services. 
AGR  169    Private  Secretary  to  the  Deputy 

Assistant  Secretary  for  Economics. 
AGR  177    Confidential  Assistant  to  the 

Administrator,  Office  of  Transportation. 
AGR  182    Staff  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration. 
AGR  183    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service. 
AGR  184    StafT  Assistant  to  the  Secretary. 
AGR  188    Northeast  Area  Director  to  the 

Deputy  Administrator,  Office  of  State  and 

County  Operations. 
AGR  190    Midwest  Area  Director  to  the 

Deputy  Administrator,  Office  of  State  and 

County  Operations. 
AGR  191    Northwest  Area  Director  to  the 

Deputy  Administrator,  Office  of  State  and 

County  Operations. 
AGR  192    Southwest  Area  Director  to  the 

Deputy  Administrator,  Office  of  State  and 

County  Operations. 
AGR  194    Private  Secretary  to  the  Under 

Secretary  for  Small  Community  and  Rural 

Development. 
AGR  200    Confidential  Assistant  to  the 

Assistant  Secretary  for  Administration. 
AGR  201    Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary. 
AGR  203    Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary. 
AGR  206    Director,  Office  of  the  Consumer 

Advisor  to  the  Assistant  Secretary  for  Food 

and  Consumer  Services. 
AGR  207    Member,  Board  of  Directors,  to  the 

Secretary,  Federal  Crop  Insurance 

Corporation. 
AGR  208    Member,  Board  of  Directors,  to  the 

Secretary,  Federal  Crop  Insurance 

Corporation. 
AGR  213    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  218    Staff  Assistant  to  the  Assistant 

Secretary  for  Administration. 
AGR  222    Confidential  Assistant  to  the 

Manager,  Federal  Crop  Insurance 

Corporation. 
AGR  224    Director,  Congressional  and  Public 

Affairs  Division,  to  the  Manager,  Federal 

Crop  Insurance  Corporation. 
AGR  225    Confidential  Assistant  to  the 

Manager,  Federal  Crop  Insurance 

Corporation. 
AGR  226    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service. 
AGR  231    Deputy  Director, 

Intergovernmental  Affairs,  Office  of  Public 

Affairs. 
AGR  232    Confidential  Assistant  (Director. 

Legislative  Affairs  and  Public  Information 

Staff)  to  the  Administrator,  Farmers  Home 

Administration. 
AGR  234    Confidential  Assistant  to  the 

Administrator,  Office  of  International 

Cooperation  and  Development. 
AGR  236    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 
AGR  237    Private  Secretary  to  the 

Administrator,  Agricultural  Marketing 

Service. 


AGR  242    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  243    Confidential  Assistant  to  the 

Director,  Office  of  Intergovernmental 

Affairs. 
AGR  244    Confidential  Assistant  to  the 

Chief,  Soil  Conservation  Service. 
AGR  247    Private  Secretary  to  the  Inspector 

General. 
AGR  257    Executive  Assistant  to  the 

Assistant  Secretary  for  Food  and 

Consumer  Services. 
AGR  261    Special  Assistant  to  the  Director. 

Office  of  Public  Affairs. 
AGR  263    Confidential  Assistant  to  the 

Assistant  Secretary  for  Natural  Resources 

and  Environment. 
AGR  266    Confidential  Assistant  to  the 

Administrator.  Food  and  Nutrition  Service. 
AGR  267    Staff  Assistant  to  the  Director, 

Office  of  Public  Affairs. 
AGR  268    Director  of  Legislative  and  Public 

Affairs  to  the  Deputy  Administrator  for 

Management  and  Policy  Support,  Rural 

Electrification  Administration. 
AGR  274    Confidential  Assistant  to  the 

Chief,  Soil  Conservation  Service. 
AGR  276    Confidential  Assistant  to  the 

Administrator,  Agricultural  Research 

Service. 
AGR  277    Confidential  Assistant  to  the 

Chief,  Soil  Conservation  Service. 
AGR  281    Confidential  Assistant  to  the 

Administrator,  Agricultural  Stabilization 

and  Conservation  Service. 
AGR  282    Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service. 
AGR  284    Confidential  Assistant  to  the 

Administrator,  Food  Safety  and  Inspection 

Service. 
AGR  287    Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service. 
AGR  290    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 
AGR  291    Special  Assistant  to  the  General 

Counsel. 
AGR  293    Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service. 
AGR  295    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  296    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations. 
AGR  298    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service. 
AGR  299    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration. 
AGR  300    Confidential  Assistant  to  the 

Manager.  Federal  Crop  Insurance 

Corporation. 
AGR  301    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition  Service, 
AGR  302    Staff  Assistant  to  the 

Administrator,  Agricultural  Stabilization 

and  Conservation  Service. 
AGR  303    Staff  Assistant  to  the  Chief,  Soil 

Conservation  Service. 
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ACR  304    Staff  Ass^tant  lo  the 

Administrator.  Fo<^  and  Nutrition  Service. 
AGR  305     Associate  Director,  Special 

Emphasis  Outreacli  Programs,  to  the 

Director.  Offlce  of  Advocacy  and 

Enterprise. 
AGR  306    ConndenI  ial  Assistant  to  the  Press 

Secretary. 
AGR  307    Staff  Assi  itant  to  the  Director. 

OfTice  of  Press  anc  Media  Relations,  OfHce 

of  Pubhc  Affairs. 
ACR  306    Confident  al  Assistant  to  the 

Administrator.  Agi  icultural  Stabilization 

and  Conservation  Service. 
AGR  309    ConndenI  al  Assistant  to  the 

Chief,  Soil  Consen  ation  Service. 
ACR  311    Conndenttal  Assistant  to  the 

Administrator,  Agi  icultural  Research 

Service. 
ACR  312    Confidential  Assistant  to  the 

Administrator,  Partners  Home 

Administration. 
ACR  313    Confident  al  Assistant  to  the 

Administrator,  Far  ners  Home 

Administration. 
ACR  314    Confidential  Assistant  to  the 

Director,  OfTice  of  Public  Affairs. 
ACR  315    Director,  I  'ublic  Liaison.  Office  of 

Ihiblic  Affairs. 
AGR  316    Confident  al  Assistant  to  the 

Chief,  Soil  Consen  ation  Service. 
ACR  317    Executive  Assistant  to  the 

Administrator,  Far  ners  Home 

Administration. 
ACR  318    Staff  Assi  itant  to  the 

Administrator,  For  !ign  Agricultural 

Service. 
ACR  322    Director. '  Ag  in  the  Classroom" 

Program,  to  the  Ad  ninistrator.  Cooperative 

State  Research  Ser  /ice. 
ACR  323    Confident  al  Assistant  to  the 

Assistant  Secretar '  for  Congressional 

Relations. 
ACR  324    Private  Se  :retary  to  the  Deputy 

Under  Secretary  fo  r  Small  Community  and 

Rural  DevelopmenI . 
ACR  325    Secial  Asi  istant  to  the  Director, 

Office  of  Public  Afl  airs. 
AGR  328    Private  Se  :retary  to  the  Director, 

Office  of  Public  Afl  airs. 
AGR  327    Staff  Assii  tant  to  the  Director. 

Programs  and  Plan  ling.  Office  of  Public 

Affairs. 
ACR  329    Coofident:  al  Assistant  to  the 

Director.  Office  of  public  Affairs. 
ACR  330    Confidential  Assistant  to  the 

Director,  IntergoveiTunenlal  Affairs,  Office 

of  Public  Affairs. 
ACR  331    Director,  I  ress  and  Media 

Relations,  to  the  01  rector.  Office  of  Public 

Affairs. 
ACR  332    Confident  al  AssisUnt  to  the 

Director,  Legislativ »  Affairs  and  Public 

Information  Staff.  I  armers  Home 

Administration. 
AGR  333    Confident!  al  Assistant  to  the 

Manager,  Federal  ( Irop  Insurance 

Corporation. 
ACR  334    Staff  Assii  tant  lo  the  Manager, 

Federal  Crop  Insurance  Corporation. 
ACR  337    Special  Aisistant  to  the  Deputy 

Administrator  for  Program  Operations, 

Farmers  Home  Ad^iinistration. 


JMI 


Section  213.3314  Dephrt. 

COM2    Confideniia 
Secretary. 


ment  of  Commerce 
Assistant  to  the 


COM  4    Confidential  Assistant  to  the 

Counsellor  to  the  Secretary. 
COM  5    Special  Assistant  to  the  Director, 

Office  of  White  House  Liaison. 
COM  10    Confidential  Assistant  to  the 

Special  Assistant  to  the  Deputy  Secretary. 
COM  12    Special  Assistant  to  the  Deputy 

Secretary. 
COM  19    Chauffeur  to  the  Secretary. 
COM  46    Confidential  Assistant  to  the 

Under  Secretary  for  Travel  and  Tourism. 
COM  136    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Export 

Enforcement 
COM  151    Confidential  Assistant  to  the 

Chief  of  Staff. 
COM  158    Director  of  Public  AH'airs  to  the 

Under  Secretary  for  Travel  and  Tourism. 
COM  161    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  International 

Trade. 
COM  182    Private  Secretary  to  the  Assistant 

Secretary  for  Communications  and 

Information. 
COM  163    Confidential  Assistant  to  the 

Assistant  Secretary  for  Communications 

and  Information. 
COM  190    Director,  Office  of  Congressional 

Affairs,  to  the  Assistant  Secretary  for 

Communications  and  Information. 
COM  193    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Trade 

Development 
COM  194    Special  Assistant  to  the  Assistant 

Administrator  for  Fisheries,  National 

Oceanic  and  Atmospheric  Administration. 
COM  207    Chief.  Congressional  Affairs 

Division,  to  the  Director,  Office  of 

Legislative  Affairs,  National  Oceanic  and 

Atmospheric  Administration. 
COM  217    Special  Assistant  to  the  Director, 

Office  of  Public  Affairs. 
COM  225    Director,  Congressional  Affairs 

Staff,  to  the  Under  Secretary  for  Export 

Administration. 
COM  232    Special  Assistant  to  the  Assistant 

Secretary  for  Economic  Development 
COM  246    Special  Assistant  to  the  Deputy 

Secretary. 
COM  252    Confidential  Assistant  to  the 

Secretary. 
COM  257    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Africa. 

Near  East,  and  South  Asia,  International 

Trade  Administration. 
COM  259    Director  of  Congressional  Affairs 

to  the  Under  Secretary  for  International 

Trade. 
COM  260    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Legislative 

Affairs. 
COM  261    Confidential  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development 
COM  285    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Export 

Administration. 
COM  267    Confidential  Assistant  to  the 

Assistant  Secretary  for  Export 

Administration. 
COM  266    Confidential  Assistant  to  the 

Chief  of  Staff. 
COM  275    Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison. 
COM  260    Congressional  Liaison  Assistant 

to  the  Assistant  Secretary  for  Legislative 

and  Intergovernmental  Affairs. 


COM  282    Special  Assistant  to  the  Deputy 

Director,  Office  of  Congressional  Affairs. 
COM  287    Congressional  Liaison  Assistant 

to  the  Deputy  Assistant  Secretary  for 

Congressional  Affairs. 
COM  288    Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison, 
COM  289    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs. 
COM  293    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs. 
COM  295    Confidential  Assistant  to  the 

Director,  Office  of  White  House  Liaison. 
COM  298    Confidential  Assistant  to  the 

Special  Assistant  to  the  Staff  Director. 
COM  297    Confidential  Assistant  to  the 

Chief  Financial  Officer. 
COM  298    Special  Assistant  to  the  Assistant 

Secretary  for  Communications  and 

Information. 
COM  300    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  International 

Trade. 
COM  302    Special  Assistant  to  the  Director, 

Office  of  Public  Affairs,  National  Oceanic 

and  Atmospheric  Administration. 
COM  303    Confidential  Assistant  to  the 

Assistant  Secretary  for  Administration, 
COM  304    Special  Assistant  to  the  Under 

Secretary  for  Travel  and  Tourism. 
COM  308    Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs. 
COM  307    Confidential  Assistant  to  the 

Assistant  Secretary  for  Import 

Administration. 
COM  310    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  Travel  and 

Tourism. 
COM  311    Confidential  Assistant  to  the 

Director,  Office  of  White  House  Liaison. 
COM  312    Confidential  Assistant  to  the 

Director  General,  U.S.  and  Foreign 

Commercial  Service. 
COM  314    Special  Assistant  to  the  Director, 

Office  of  White  House  Liaison. 
COM  316    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Trade 

Information  and  Analysis,  International 

Trade  Administration. 
COM  317    Confidential  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development 
COM  319    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Compliance,  International  Trade 

Administration. 
COM  321    Director,  Office  of  Public  Affairs. 

to  the  Under  Secretary  for  International 

Trade, 
COM  325    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

International  Economic  Policy, 

International  Trade  Administration. 
COM  326    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Automotive 

and  Consumer  Goods,  International  Trade 

Administration. 
COM  329    Congressional  Liaison  Assistant 

to  the  Director  of  Congressional  Affairs, 

International  Trade  Administration. 
COM  332    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Capital 
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Goods  and  International  Construction, 

International  Trade  Administration. 
COM  334    Confidential  Assistant  to  the 

Assistant  Secretary  for  Import 

Administration. 
COM  336    Special  Assistant  to  the  Assistant 

Secretary  for  Export  Enforcement. 
COM  337    Congressional  Liaison  Assistant 

to  the  Deputy  Assistant  Secretary  for 

Legislative  Affairs. 
COM  338    Press  Secretary  to  the  Director, 

Office  of  Public  Affairs. 
COM  340    Special  Assistant  to  the  Under 

Secretary  for  Oceans  and  Atmosphere. 
COM  345    ConHdential  Assistant  to  the 

Under  Secretary  for  International  Trade. 
COM  346    Confldential  Assistant  to  the 

Director,  OfTice  of  White  House  Liaison. 
COM  347    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
COM  348    Special  Assistant  to  the  Director, 

Office  of  Public  Affairs. 
COM  350    Deputy  Director  to  the  Director. 

Office  of  Business  Liaison. 
COM  352    Special  Assistant  to  the  Chief  of 

Staff. 
COM  357    Deputy  Director  to  the  Director, 

Office  of  Export  Trading  Company  Affairs. 

International  Trade  Administration. 
COM  360    Director  of  Congressional  Affairs 

to  the  Under  Secretary  for  Economic 

Affairs. 
COM  363    Congressional  Affairs  Specialist 

to  the  Director,  Office  of  Legislative 

Affairs,  National  Oceanic  and  Atmospheric 

Administration. 
COM  376    Confidential  Assistant  to  the 

Director,  Office  of  White  House  Liaison. 
COM  380    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Import 

Administration. 
COM  386    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  Travel  and 

Tourism. 
COM  389    Confidential  Assistant  to  the 

Under  Secretary  for  International  Trade. 
COM  390    Confidential  Assistant  to  the 

Under  Secretary  for  Economic  Affairs. 
COM  391    Confidential  Assistant  to  the 

Chief  Economist. 
COM  392    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Basic  Industries, 

International  Trade  Administration. 
COM  395    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  U.  S.  and 

Foreign  Commercial  Service. 
COM  397    Congressional  Affairs  Officer  to 

the  Director,  Bureau  of  the  Census. 
COM  399    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Grant  Programs, 

Economic  Development  Administration. 
COM  403    Confidential  Assistant  to  the 

Assistant  Secretary  for  Oceans  and 

Atmosphere. 
COM  405    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Science  and 

Electronics,  International  Trade 

Administration. 
COM  408    Confidential  Assistant  to  the 

General  Counsel. 
COM  409    Confidential  Assistant  to  the 

Chief  of  Staff. 
COM  410    Confidefitial  Assistant  to  the 

Director.  Office  of  Public  Affairs. 

International  Trade  Administration. 
COM  412    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Trade 


Information  and  Analysis.  International 

Trade  Administration. 
COM  414    Congressional  Affairs  Specialist 

to  the  Director.  Office  of  Legislative 

Affairs.  National  Oceanic  and  Atmospheric 

Administration. 
COM  415    Congressional  Affairs  Specialist 

to  the  Director,  Office  of  Legislative 

Affairs,  National  Oceanic  and  Atmospheric 

Administration. 
COM  420    Special  Assistant  to  the  Assistant 

Secretary  and  Director  General.  U.S.  and 

Foreign  Commercial  Service. 
COM  423    Director  of  Congressional  Affairs 

to  the  Assistant  Secretary  and 

Commissioner  of  Patents  and  Trademarks. 
COM  425    Director.  Office  of  Public  Affairs, 

to  the  Under  Secretary  for  Export 

Administration. 
COM  430    Special  Assistant  to  the  Assistant 

Secretary  for  Export  Administration. 
COM  433    Senior  Advisor  to  the  Assistant 

Administrator  for  Ocean  Services  and 

Coastal  Zone  Management,  National 

Oceanic  and  Atmospheric  Administration. 
COM  435    Confidential  Assistant  to  the 

Counselor  to  the  Deputy  Secretary. 
COM  436    Director.  Office  of  Private  Sector 

Initiatives,  to  the  Director,  Office  of 

Business  Liaison. 
COM  438    Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison. 
COM  439    Special  Counsel  to  the  General 

Counsel. 
COM  440    Confidential  Assistant  to  the 

Director,  Office  of  Executive  Programs. 
COM  441    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Economic  Affairs. 
COM  442    Director  of  Public  Affairs  to  the 

Assistant  Secretary  for  Communications 

and  Information. 
COM  445    Director.  Office  of  Public  Affairs. 

to  the  Assistant  Secretary  for  Economic 

Development. 
COM  448    Confidential  Assistant  to  the 

Assistant  Secretary  for  International 

Economic  Policy,  International  Trade 

Administration. 
COM  449    Director,  Office  of  General 

Industrial  Machinery,  to  the  Deputy 

Assistant  Secretary  for  Capital  Goods  and 

International  Construction,  International 

Trade  Administration. 
COM  450    Special  Assistant  to  the  Director, 

Bureau  of  the  Census. 
COM  453    Congressional  Liaison  Assistant 

to  the  Deputy  Assistant  Secretary  for 

Legislative  Affairs. 
COM  454    Special  Assistant  to  the  Assistant 

Secretary  for  Technology  Policy. 
COM  457    Special  Assistant  to  the  Director. 

Ocean  and  Coastal  Resource  Management, 

National  Oceanic  and  Atmospheric 

Administration. 
COM  458    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Services, 

International  Trade  Administration. 
COM  460    Director,  Office  of 

hitergovemmental  Affairs,  to  the  Assistant 

Secretary  for  Legislative,  and 

Intergovernmental  Affairs. 
COM  461    Confidential  Assistant  to  the 

Director,  Office  of  External  Affairs. 
COM  462    Deputy  Director  of  Congressional 

Affairs  to  the  Assistant  Secretary  and 

Commissioner  of  Patents  and  Trademarks. 


COM  464    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Loan 

Programs.  Economic  Development 

Administration. 
COM  465    Confidential  Assistant  to  the 

Director.  Office  of  White  House  Liaison. 
COM  466    Director  of  Public  Affairs  to  the 

Deputy  Under  Secretary  for  Technology. 
COM  467    Confidential  Assistant  to  the 

Director,  Office  of  External  Affairs. 
COM  408    Confidential  Assistant  to  the 

Director,  Congressional  Affairs  Staff. 
COM  469    Confidential  Assistant  to  the 

Deputy  to  the  Chief  of  Staff  and  Executive 

Secretary. 
COM  472    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Technology 

Policy. 
COM  473    Confidential  Assistant  to  the 

Chief  Counsel  for  Technology. 
COM  474    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  International 

Trade. 
COM  475    Special  Assistant  to  the  Senior 

Advisor  to  the  Secretary. 
COM  477    Director  of  Legislative  and 

Intergovernmental  Affairs  to  the  Under 

Secretary  for  Travel  and  Tourism. 
COM  479    Director.  Office  of  International 

Technology  Policy  and  Programs,  to  the 

Assistant  Secretary  for  Technology  Policy. 
COM  480    Director  of  Congressional  Affairs 

to  the  Under  Secretary  for  Technology. 
COM  481    Confidential  Assistant  to  the 

Under  Secretary  for  Technology. 
COM  482    Director.  Executive  Secretariat,  to 

the  Chief  of  Staff. 
COM  483    Confidential  Assistant  to  the 

Managing  Director,  U.  S.  and  Foreign 

Commercial  Service. 
COM  484    Special  Assistant  to  the  Under 

Secretary  for  Technology. 
COM  485    Special  Assistant  to  the  Assistant 

Secretary  and  Counsellor  to  the  Secretary. 
COM  487    Special  Assistant  to  the  Director. 

Office  of  White  House  Liaison. 
COM  488    Confidential  Assistant  to  the 

Press  Secretary  to  the  Secretary. 
COM  489    Special  Assistant  to  the  Assistant 

Secretary  for  Legislative  and 

Intergovernmental  Affairs. 
COM  490    Director  of  Scheduling  to  the 

Assistant  Secretary  and  Counsellor  to  the 

Secretary. 
COM  491    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Technology. 
COM  493    Congressional  Liaison  Officer  to 

the  Under  Secretary  for  Economics  and 

Statistics. 
COM  494    Deputy  Press  Secretary  to  the 

Press  Secretary. 
COM  495    Special  Assistant  and  Director  of 

Operations  to  the  Secretary. 
COM  496    Chief  Intergovernmental  Affairs 

Division,  to  the  Director.  Legislative 

Affairs.  National  Oceanic  and  Atmospheric 

Administration. 
COM  497    Intergovernmental  Affairs 

Specialist  to  the  Chief  Intergovernmental 

Affairs  Division.  National  Oceanic  and 

Atmospheric  Administration. 
COM  498    Congressional  Liaison  Specialist 

to  the  Director,  Congressional  Affairs. 

International  Trade  Administration. 
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COM  499    Director  fir  Strategic  Resource 

Management  to  th«|  Deputy  Assistant 

Secretary  for  Program  Support  Economic 

Development  Admmistration. 
COM  500    Special  Assistant  to  the  Under 

Secretary  for  Trav^  and  Tourism. 
COM  502    Deputy  CAunsellor  to  the 

Secretary.  J 

COM  503    Public  AAiirs  Specialist  to  the 

Director,  Office  of  Public  Affairs,  Bureau  of 

Export  Administraion. 
COM  504    Congressipnai  Affairs  Specialist 

to  the  Congression4l  Affairs  Officer. 

Bureau  of  the  Cens 

^sistant  to  the  Deputy 
I  for  Economic 


COM  505    Special 
Assistant  Secretar 
Development 

COM  506    Congresslj 
to  the  Director  of  I 
International  Tradd 


mal  Liaison  Specialist 
ingressional  Affairs, 
Administration. 


COM  507    Confidenlfa!  Assistant  to  the 

Deputy  Under  Secittary  for  International 

Trade.  f 

COM  508    Special  Assistant  to  the  Director, 

Office  of  Space  Cotnmerce. 
COM  509    Director.  Office  of  Space 

Commerce,  to  the  Deputy  Secretary. 

Section  213^15    Department  of  Labor 

LAB  3    Special  Assistant  to  the  Secretary. 
LAB  17    Special  Assistant  to  the  Assistant 

Secretary  for  Congressional  Affairs. 
LAB  25    Senior  Legislative  Officer  to  the 

Assistant  Secretarj  for  Congressional 

Affairs.  i 

LAB  41    Staff  Assistant  to  the  Chief  of  Staff, 

Office  of  Congressional  and 

Intergovernmental  Affairs. 
LAB  43    Special  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety  and 

Health. 
LAB  44    Senior  Uaii  on  Officer  to  the 

Assistant  Secretar '  for  Congressional 

Affairs. 
LAB  49    Special  Am  istant  to  the  Assistant 

Secretary  for  Occu  |>ational  Safety  and  *- 

Health.  J 

LAB  &2    Special  Asastant  to  the  Assistant 

Secretary  for  Occ^>abonal  Safety  and 

Health. 
LAB  64    Special . 

Secretary  for  Oc 

Health. 
LAB  66    Special  As 

Office  of  Federal  G 

Programs,  Employi 

Administration.     ] 
LAB  76    Special  Assistant  to  the  Director, 

Women's  Bureau. 
LAB  83    Staff  Assistant  to  the  Assistant 

Secretary  for  Pension  and  Welfare 

Benefits. 
'  LAB  88    Staff  Assistant  to  the  Assistant 

Secretary  for  Employment  Standards. 
LAB  91    Confidential  Staff  Assistant  to  the 

Deputy  Under  Sec^tary  for  Congressional 

Affairs. 
LAB  92    Special  Assistant  to  the  Chief  of 

Staff. 
LAB  93    Special  Assistant  to  the  Chief  of 

Staff. 
LAB  1(X)    Special  Assistant  to  the  Deputy 

Under  Secretary  fi  ir  International  Labor 

Affairs. 
L^B  103    Secretaryli  Representative. 
LAB  104    Secretary'  i  Representative. 


tant  to  the  Assistant 
tional  Safety  and 


^stant  to  the  Director. 
Dntract  Compliance 
ent  Standards 
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LAB  105 
LAB  108 
LAB  106 
LAB  109 
LAB  110 
LAB  111 
LAB  112 
LAB  115 


Secretary's  Representative. 
Secretary's  Representative. 
Secretary's  Representative. 
Secretary's  Representative. 
Secretary's  Representative. 
Secretary's  Representative.  - 
Secretary's  Representative. 
Secretary  (Typing)  to  the 

Secretary's  Representative. 
LAB  116    Secretary  (Typing)  to  the 

Secretary's  Representative. 
LAB  122    Assistant  to  the  Secretary's 

Representative. 
LAB  125    Special  Assistant  to  the  Assistant 

Secretary  for  Employment  Standards. 
LAB  127    Staff  Assistant  to  the  Director. 

Office  of  Workers'  Compensation 

Programs.  Employment  Standards 

Administration. 
LAB  129    Special  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety  and 

Health. 
LAB  130    Special  Assistant  to  the  Secretary. 
LAB  131    Special  Assistant  to  the  Assistant 

Secretary  for  Employment  and  Training. 
LAB  132    Senior  Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional 

Affairs. 
LAB  133    Special  Assistant  to  the  Director. 

Women's  Bureau. 
LAB  137    Suff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Public  Affairs/ 

Director.  Office  of  Information  and  Public 

Affairs. 
LAB  139    Executive  Assistant  to  the 

Administrator.  Wage  and  Hour  Division, 

Employment  Standards  Administration. 
LAB  153    Special  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety  and 

Health. 
LAB  154    Special  Assistant  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs. 
LAB  161    Staff  Assistant  to  the  Secretary. 
LAB  163    Special  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety  and 

Health. 
LAB  169    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Program  Economics 

and  Research  and  Technical  Support. 
LAB  171    Director  of  Advance  to  the  Chief  of 

Staff. 
LAB  172    Confidential  Assistant  to  the 

Deputy  Secretary. 
LAB  177    Confidential  Assistant  to  the 

Secretary. 
LAB  180    Senior  Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional 

Affairs. 
LAB  181    Staff  Assistant  to  the  Deputy 

Under  Secretary  for  International  Labor 

Affairs. 
LAB  183    Staff  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety  and 
.  Health. 
LAB  188    Special  Assistant  to  the  Director, 

Women's  Bureau. 
LAB  189    Special  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety  and 

Health. 
LAB  190    Special  Assistant  to  the  Assistant 

Secretary  for  Policy. 
LAB  195    Special  Assistant  to  the  Assistant 

Secretary  for  Employment  and  Training. 
LAB  196    Executive  Assistant  to  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Trainins- 


LAB  199    Deputy  Legislative  Officer  to  the 
Associate  Assistant  Secretary  for 
Congressional  Affairs. 
LAB  200    Special  Assistant  (Speech  Writer) 
to  the  Assistant  Secretary  for  Employment 
and  Training. 
LAB  202    Confldential  Staff  Assistant  to  the 
Assistant  Secretary  for  Employment  and 
Training. 
LAB  204    Special  Assistant  to  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 
LAB  205    Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs. 
LAB  208    Deputy  Legislative  Officer  to  the 
Assistant  Secretary  for  Congressional 
Affairs. 
LAB  209    Confidential  Assistant  to  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training. 
LAB  212    Staff  Assistant  to  the  Secretary. 
LAB  213    Special  Assistant  to  the  Assistant 

Secretary  for  Employment  and  Training. 
LAB  217    Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Intergovernmental 
Affairs. 
LAB  219    Special  Assistant  to  the  Director, 

Office  of  Intergovernmental  Affairs. 
LAB  220    Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Intergovernmental 
Affairs. 
LAB  221    Special  Assistant  to  the  Assistant 

Secretary  for  Public  Affairs. 
LAB  226    Confidential  Assistant  to  the 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits. 
LAB  227    Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Mine  Safety  and 
Health. 
LAB  230    Special  Assistant  to  the  Chief  of 

Staff.  Office  of  Public  Affairs. 
LAB  231    Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and  Intergovernmental 
Affairs. 
LAB  232    Special  Assistant  to  the  Director, 
Office  of  Federal  Contract  Compliance 
Programs.  Employment  Standards 
Administratioa 
LAB  233    Staff  Assistant  to  the  Director, 
Office  of  Federal  Contract  Compliance 
Programs.  Employment  Standards 
Administration. 
LAB  234    Senior  Liaison  Officer  to  the 
Deputy  Under  Secretary  for  Congressional 
Affairs. 
LAB  240    Assistant  to  the  Secretary's 

Representative. 
LAB  241    Special  Assistant  to  the  Director. 
Office  of  Information  and  Public  Affairs. 
LAB  243    Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs. 
LAB  246    Assistant  to  the  Secretary's 

Representative. 
LAB  248    Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Intergovernmental 
Affairs. 
LAB  249    Assistant  to  the  Secretary's 

Representative. 
LAB  251    SUff  Assistant  to  the  Assistant 

Secretary  for  Mine  Safety  and  Health. 
LAB  252    Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Intergovernmental 
Affairs. 
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LAB  2S&    Staff  Assistant  to  Ibe  Assistant 

Secretary  for  PuWic  Affairs. 
LAA  256    Staff  Assistant  to  the  Assistant 

Secretary  for  Labor  Management 

Standarda. 
LAB  257    Special  Assistant  to  the  Assistant 

Secretary  br  Labor  Management 

Standards. 
LAB  258    Deputy  Secretary's  Representative. 
LAB  261    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Mine  Safety  and 

Health. 
LAB  262    Staff  Assistant  to  the  Assistant 

Secretary  for  Employment  Standards. 
LAB  286    Special  Assistant  for  Public  Affairs 

to  the  Director.  Oflke  of  l*ederal  Contract 

Compliance  Programs.  Employment 

Standards  Adnhnistration. 
LAB  266    Staff  Assistant  to  the  Deputy 

Under  Sectetary  {or  Intematioi^l  Labor 

Affairs. 
LAB267    Spectel  Assistant  to-the  Associate 

Assi8t!>nt  Secretary  for  hrtergoverranental 

Aifairs 
LAB  28a   StARAMistaat  to  the  Deputy 

Assistant  Sacretaiy  for  Occupational 

Safety  and  Health. 
LAB  269    Deputy  Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional  and 

Intergovernmental  Afiairs. 

Sectfon  273,3316   Department  of  Health  and 
Human  Serricea 

HHS5    Writer  to  the  Secretary. 

HHS  t4    Special  Assistant  to  the  Executive 

Secretary. 
HHS  IT    ERrector.  Scheduling.  Security  and 

Protection,  to  the  Secretary. 
HHS  28    Spffcial  Assistant  to  the  Executive 

Secretary. 
HHS  53    Special  Assistant  to  the  Assistant 

Secretary  fi>r  Legislation. 
HHS  119    Confidential  Secretary  to  the 

General  Counsel. 
HHS  167    Executive  Director,  Federal 

Council  on  Aging,  to  the  Assistant 

Secretaiy  for  Human  Development 

Senioes. 
mi&ZH    Steward  to  the  Secretary. 
HHS  226    ConTukntial  Assistant  to  the 

Director.  Office  of  Civil  Rights. 
HHS  233    Confidential  Assistant  to  the 

£>irector..Ofrice  of  Consumer  Affairs. 
HHS  267    Special  Initiatives  Coordinator  to 

the  Secretaiy.  - 
I IHS  273    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Legislation  (Human 

Services). 
HHS305    Special  Assistant  to  the  Dcpu^ 

Under  Secretary  for  Intergovernmental 

Affairs.  Boards  aod  Commissions. 
H(  IS  306    Special  Assistant  to  the  Director. 

Office  of  Policy,  Planning  and  Legislation. 

Office  of  Human  Development  Services. 
HHS  331    Special  Assistant  to  the 

Administrator.  HealTh  Care  Financing 

Administration. 
HF^S  332    Executive  Assistant  to  the 

Assistant  Secretary  Ibr  Human 

Development  Services. 
I  IHS  344    Congressional  Liaison  Specialist  to 

the  Deputy  Assistant  Secretary  for 

Legislation  (Congressional  Liaison)". 
HHS  353    Omffdenltal  Assistant  to  the 

Deputy  Under  Secretary  for 

Intergovemmentet  Affairs.  Boards  and 

Commisaiens. 


HHS  3Sa    Congressional  Liaison  Specialist  to 

the  Deputy  Assistant  Secretary  for 

Legislation  (Congressional  Liaison). 
HHS  363    Special  Assistant  to  the  Director. 

Office  of  Public  Affairs.  Office  of  Human 

Development  Services. 
HHS  37t    Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary. 
HHS  372    Special  Assistant  to  the  Director. 

Office  of  Policy,  Planning  and  Legislation. 

Office  •!  Human  Dsvelopment  Servicer. 
HHS  374    Confidential  Assistant  to  the 

Executive  Secretary. 
HHS  394    Confidential  Assistant  to  the 

Executive  Secretary. 
HHS  406    Special  Assistant  to  the  AsMStant 

Secretary  for  Health. 
HHS  415    ConMnttial  Assistant  to  the 

Secretary. 
HHS  424    Staff  Assistant  (Scheduling)  to  ^ 

Director  of  Scheduling,  Security  and 

Protection. 
HHS  436    Associate  Commissioner  for 

Family  and  Youth  Services  to  the 

Commissioner,  Administration  for 

Children.  Yoath  andiFarailies. 
HHS  439    Director.  Office  of  Family 

Plannkig.  to  the  Deputy  Assistant  Secretary 

for  Population  Affotrs^ 
HHS  442    Director,  Offfce  of  Adolescent 

Pregnancy  Programs,  to  the  Deputy 

Assistant  Secretary  for  Population  Affairs. 
HHS  457    Special  Assistant  to  the  Under 

Secretary. 
HHS  462    Special  Assistant  for  Liaison 

ActfviMes  to  the  Administrator,  Alcohol. 

Drug  Abuse  and  Mental  Health 

Administration.  Public  Health  Service. 
HHS  48S    Deputy  Director,  Office  of 

Community  Services,  Family  Support 

Administration. 
HHS  495    Confidential  Staff  Assistant  to  the 

Associate  Administrator,  Office  of 

Communications.  Family  Support 

Administration. 
HHS  497    Special  Assistant  to  the  Director. 

Office  of  Community  Services.  Family 

Support  Administration. 
HHS  506    Congressional  Relations  Specialist 

to  the  Deputy  Commissioner  for  Policy  and 

External  Affairs.  Social  Sectirity 

Administration. 
HHS  510    Deputy  Director,  Office  of  Public 

Liaison,  Health  Care  Financing 

Administration. 
HHS  511    Special  Assistant  to  the  Associate 

Commissioner.  Head  Start  Bureau, 

Administration  for  Children.  Youth  and 

Families. 
HHS  513    Confidential  Assistant  to  the 

Administrator,  Health  Care  Financing 

Administration. 
HHS  518    Special  Assistant  to  the  Director. 

Office  of  Family  Assistance,  Family 

Support  Administration. 
HHS  522    Special  Assistant  to  the  Associate 

AdministTBtor.  Office  of  Communications. 

Family  Support  Administration. 
HHS  523    Special  Assistant  to  the  Assistant 

Secretary  for  Health. 
HHS  524    Private  Sector  Initiatives 

Coordinator  to  the  Deputy  Assistant 

Secretary  for  Health  (Disease  Preventioir 

and  Health  Promotion). 
HHS  528    Confidential  Staff  Assistant  to  the 

Administrator.  Health  Care  Financing 

Administration. 


MHS  52S    Special  Assistant  to  the  Deputy 

Assistant  Secretary  foi  Human 

Development  Services. 
HHS  531    Special  Assistant  to  the  Assistant 

Secretary  for  Management  and  Budget. 
HHS  532    Special  Assistant  to  the 

Commissioner,.  Social  Security 

Administration. 
HHS  533    Special  Assistant  to  the 

Commissioner.  Social  Security 

Administration. 
HHS  534    Confidential  Assistant  to  the 

Executive  Secretary. 
HHS  535    Special  Assistant  to  the  Assistant 

Secretary  for  Health. 
HHS  536    ConTidantial  Staff  Aasistant  to  the 

Assistant  Secretary  for  Health. 
(ftIS  537    Special  Assistant  to  the  Associate 

Commissioner,  Office  of  Public  Affuirs. 

Social  Security  Administrahan. 
HHS  S3a    Special  Assistant  to  the  Deputy 

Condnisaioaar  for  Programs.  Social 

Security  Administration. 
HHS  539    Special  Assistant  to  the  General 

Counsel. 
HHS  540    Special  Assistant  to  the  Director, 

Office  of  Legislation  and  Policy,  Health 

Care  Fbiaacin^  Admimstratton. 
HHS  541    Director.  Office  of  State  and 

ftoject  Assistance,  to  the  DSreclor,  Office 

of  Community  Services.  Family  Support 

Administration. 
HHS  542    Special  Assistant  to  the 

Commissioner.  Administration  for 

Children.  Youth  aod  Families. 
HI^S  543    Special  AssisUnt  to  the 

Commissioner.  Food  and  Drug 

Administration. 
HHS  544    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Population  Affairs. 
HHS  545    Special  Assistant  (a  the  Associate 

Commissioner  for  Public  Aifairs.  Food  and 

Drug  Administration. 
HHS  546    Special  Assistant  to  the  Associate 

Commissioner.  Office  of  Public  Affairs. 

Social  Security  Adminis Nation. 
HHS  547    Coofideatial  Assistant  to  the 

Associate  Commissioner.  Office  of  Public 

Affairs.  Social  Security  Adnrinistratioa 
HI  IS  546    Confidential  Assistant  to  the 

Director,  Office  of  State  and  Project 

Assistance,  Family  Support 

Administration. 
HHS  550    Speechwriter  to  the  Secretary. 
HHS  551    Special  Assistant  for  Legislative 

Affairs  to  the  Associate  Commissioner  for 

Legislative  Affairs.  Food  and  Drug 

AdministratioR. 
HHS  552    Director.  Office  of  External 

Affairs,  to  the  Associate  Commissioner. 

Office  of  Public  Affairs.  Social  Security 

Administration. 
HHS  554    Speechwriter  to  the  Assistant 

Secretary  for  Human  Development 

Services. 
HHS  555    Legislative  Liaison  to  the 

Associate  Commissioner,  Office  of 

Legislation  and  Congressional  Affairs, 

Social  Security  Administration. 
HHS  556    Director  of  Speechwriting  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs  (Media). 
HHS  561    Special  Assistant  to  the  Director. 

Office  of  Refogce  Resettlement. 
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al  Staff  Assistant  to  the 
Social  Security 

ial  Assistant  to  the 
fjPrepaid  Health  Care. 
ing  Administration, 
sistant  to  the  Associate 
Public  Affairs,  Social 
ion. 

istant  to  the  Assistant 
Support., 
al  Assiptaitt  (Advance) 


I  A^: 


istant  to  the 
inistration  on 
liabilities. 
D  rector  to  the  Director  of 


I  Aisi: 
Ac  HI 


HHS563    Confideni 

Commissioner, 

Administration. 
MHS564    Confideni  i 

Director.  Office  o 

Health  Care  Finan(c 
HHS565    Special 

Commissioner  for 

Security  Administ^at 
HHS568    Special 

Secretary  for  Fami  ly 
HHS  570    Confideni  i 

to  the  Secretary. 
HHS  571    Special 

Commissioner, 

Developmental  Di 
HHS  572    Deputy 

Communications. 
HHS  573    Special 

Commissioner,  Of 

Security  Admini 
HHS  575    Special 

Assistant  Secretai^ 

(Media). 
HHS  576    Speechw^'ti 

General. 
HHS  577    Special 

Administrator, 

Mental  Health 

Health  Service, 
HHS  581    Special 

Commissioner  for 

Security  Admini 
HHS  582    Director 

Executive  SecretaK 

Section  213.3317    D  apartment  of  Education 


Assistant  to  the  Associate 
ice  of  Disability,  Social 
sttation. 


Assi 


istant  to  the  Deputy 
for  Public  Affairs 

er  to  tlie  Surgeon 


A  ssistant  to  the 
Al(  ohol.  Drug  Abuse  and 
Ad  iiinistration.  Public 


A  ssistant  to  the  Deputy 

Programs.  Social 
St  'ation. 
( f  Advance  to  the 


fur! 


I  Asi: 


EDU8'   Confidentia 

Assistant  Secretai  y 
EDU  9    Special 

Secretary  for 

Education. 
EDU  10    Confidential 

Assistant  Secreta^ 

Education. 
EDU  15    Special 

Under  Secretary 
EDU  33    Special 

Secretary  for 

Education. 
EDU  38    Special 

Secretary  for 
EDU  43    Confidential 

Assistant  Secretary 
EDU  46    Special 

Secretary  for 

Education. 
EDU  51    Special 

Intergovemmenta 

Intergovemmenta 
EDU  53    Special 

Intergovemmenta 

Intergovemmenta 
EDU  54    Confidenti 

of  Staff. 
EDU  55    Special 

Intergovemmenta 

Intergovemmenta 
FJ)U  61    Special 

Under  Secretary 

Interagency  Affai 
EDU  65    Confidenti 

Executive  Assistant 

Secretary. 
EDU  67    Special 

Staff/Counselor 
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Assistant  to  the 
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Management, 
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A^istant  to  the  Assistant 

Post  lecondary  Education. 

Assistant  to  the 

for  Legislation. 

A^istant  to  the  Assistant 

Voci  itional  and  Adult 

1  A^istant  to  the  Director, 
Affairs  Staff,  Office  of 
and  Interagency  Affairs. 
Assistant  to  the  Director. 
Affairs  Staff.  Office  of 
and  Interagency  Affairs. 
il  Assistant  to  the  Chief 

A^istant  to  the  Director, 
Affairs  Staff,  Office  of 
and  Interagency  Affairs. 

A^istant  to  the  Deputy 
Intergovemmentad  and 
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I  Assistant  to  the 
to  the  Under 


Assistant  to  the  Chief  of 
the  Secretary. 


EDU  72    Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislation. 
EDU  74    Executive  Assistant  to  the  Assistant 

Secretary  for  Legislation. 
EDU  77    Executive  Assistant  to  the  Assistant 

Secretary  for  Civil  Rights. 
EDU  89    Special  Assistant  to  the  Assistant 

Secretary  for  Elementary  and  Secondary 

Education. 
EDU  90    Special  Assistant  to  the  Assistant 

Secretary  for  Vocational  and  Adult 

Education. 
EDU  94    Confidential  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education. 
EDU  105    Secretary's  Regional 

Representative.  . 
EDU  106    Secretary's  Regional 

Representative. 
EDU  107    Secretary's  Regional 

Representative. 
EDU  108    Secretary's  Regional 

Representative. 
EDU  109    Secretary's  Regional 

Representative. 
EDU  111    Secretary's  Regional 

Representative. 
EDU  117    Director,  Historically  Black 

Colleges  and  Universities,  to  the  Assistant 

Secretary  for  Postsecondary  Education. 
EDU  121    Special  Assistant  to  the  Assistant 

Secretary  for  Special  Education  and 

Rehabilitative  Services. 
EDU  124    Secretary's  Regional 

Representative. 
EDU  129    Director,  Center  for  International 

Education,  to  the  Deputy  Assistant 

Secretary  for  Higher  Education  Programs. 
EDU  133    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Planning.  Budget  and 

Evaluation. 
EDU  135    Special  Assistant  to  the  Assistant 

Secretary  for  Educational  Research  and 

Improvement. 
EDU  137    Special  Assistant  to  the 

Comptroller. 
EDU  138    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Management. 
EDU  140    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Operations,  Office 

of  Civil  Rights. 
EDU  147    Secretary's  Regional 

Representative. 
EDU  146    Executive  Assistant  to  the  Deputy 

Under  Secretary  for  Management. 
EDU  150    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Special  Education 

and  Rehabilitative  Services. 
EDU  154    Executive  Director, 

Intergovemmental  Advisory  Council  on 

Education,  to  the  Deputy  Under  Secretary 

for  Intergovemmental  and  Interagency 

Affairs. 
EDU  159    Confidential  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education. 
EDU  161    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Higher  Education 

Programs,  Office  of  Postsecondary 

Education. 
EDU  162    Special  Assistant  to  the  Assistant 

Secretary  for  Elementary  and  Secondary 

Education. 
EDU  171    Director.  Legislative  Liaison,  to  the 

Deputy  Assistant  Secretary  for  Legislation. 
EDU  173    Confidential  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 


EDU  186    Staff  Assistant  to  the  Secretary's 

Regional  Representative. 
EDU  191    Special  Assistant  to  the  Secretary. 
EDU  192    Deputy  Director  to  the  Director. 

Office  of  Bilingual  Education  and  Minority 

Languages  Affairs. 
EDU  196    Special  Assistant  to  the 

Commissioner,  Rehabilitation  Services 

Administration,  Office  of  Special  Education 

and  Rehabilitative  Services, 
EDU  198    Confidential  Assistant  to  the 

Director,  Issues  Analysis  Staff. 
EDU  199    Special  Assistant  to  the  Assistant 

Secretary  for  Special  Education  and 

Rehabilitative  Services. 
EDU  200    Director,  Intergovemmental 

Affairs,  to  the  Deputy  Under  Secretary  for 

Intergovernmental  and  Interagency  Affairs. 
EDU  202    Confidential  Assistant  to  the 

Director,  Intergovemmental  Affairs, 
EDU  207    Director,  Regional  Liaison  Sta^.  to 

the  Deputy  Under  Secretary  for 

Intergovemmental  and  Interagency  Affairs. 
EDU  209    Special  Assistant  to  the  Assistant 

Secretary  for  Educational  Research  and 

Improvement. 
EDU  220    Confidential  Assistant  to  the 

Director,  Recognition  Division,  Office  of 

Educational  Research  and  Improvement. 
EDU  223    Confidential  Assistant  to  the  Chief 

of  Staff/Counselor  to  the  Secretary. 
EDU  226    Confidential  Assistant  to  the 

Director,  Public  Affairs  Service,  Office  of 

Planning,  Budget  and  Evaluation. 
EDU  238    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for 

Intergovemmental  and  Interagency  Affairs. 
EDU  240    Confidential  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 
EDU  241    Director,  Division  of  Adult 

Education  and  Literacy,  to  the  Assistant 

Secretary  for  Vocational  and  Adult 

Education. 
EDU  243    Special  Assistant  to  the 

Administrator  for  Management  Services. 
EDU  251    Special  Assistant  to  the  Director. 

Intergovemmental  Affairs/Outreach  Staff. 

Office  of  Intergovemmental  and 

Interagency  Affairs. 
EDU  256    Congressional  Liaison  Specialist  to 

the  Director.  Legislation  and  Congressional 

Affairs. 
EDU  258    Special  Assistant  to  the  Director  of 

Executive  Programs. 
EDU  262    Director.  Interagency  Operations 

Staff,  to  the  Deputy  Under  Secretary  for 

Intergovernmental  and  Interagency  Affairs. 
EDU  263    Confidential  Assistant  to  the  Chief 

of  Staff /Counsellor  to  the  Secretary. 
EDU  264    Confidential  Assistant  to  the 

Director.  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 
EDU  266    Special  Assistant  to  the  Assistant 

Secretary  for  Postsecondary  Education. 
EDU  275    Confidential  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education. 
EDU  280    Executive  Assistant  to  the 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 
EDU  293    Special  Assistant  to  the  General 

Counsel. 
EDU  296    Confidential  Assistant  to  the 

Director.  Scheduling  and  Brief<ng. 
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EDU  297  Confidential  Assistant  to  the 
Director.  Scheduling  and  Eiriering. 

EOU  304  ConHdential  Assistant  to  the 
Executive  AAsistont  Private  Education 

Starr. 

EDU  307    ConCdeiilial  Assistant  ta  the 

Director.  Corporate  and  Commimity 

Liaison  Sta/C  OfTice  or  the  Secretary. 
EDU  308    ConHdential  Assistant  to  the 

Director,  Corporate  and  Conununity 

Liaison  Starf,  Orfice  of  the  Secretary. 
EDU  310    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Intergpvernmentat  and 

Interagency  Afrairs. 
EDU  313    Special  Assistant  to  the  Deputy 

Under  Secretary  ror  Management. 
EDU  314    Cbnfldenlial  Assistant  to  the 

Deputy  Assistant  Secretary  for  Legislation. 
EDU  315    Congressionel  Liaison  Specialist  to 

the  Director,  Legislation  and  Congressional 

Afrairs. 
EDU  316    Director,  Recognition  Division,  to 

the  Assistant  Secretary  for  Educational 

Research  and  Improvement. 
EDU  317    ConHdeDtisi  Assistant  to  the- 

Deputy  Under  Secretary  for  Management. 
EDU' 318    Special  Assistant  to  the  Director, 

Interagency  Operations  Staff,  Office  of 

Intergovernmental  and  Interagency  Afrairs. 
EDU  323    Conildential  Assistant  to  the 

Assistant  Secretary  for  Educational 

Research  and  Improvement 
EDU  324    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Planning.  Budget  and 

Evaluation. 
EDU  325    Director,  Scheduling  aad  BrieBng 

Stafr,  to  the  Chief  or  Stafr/Counselor  to  the 

Secretary. 
EDU  320    Special  Assistant  to  the  Deputy 

Assistant  Secretary  ior  Higher  Education 

Programs,  Office  of  Postsccondary 

Education. 
EDU  330    Special  Assistant  to  the 

Secretary's  Regional  Representative. 
EDU  334    Special  Assistant  to  the  Director, 

Fund  for  the  Improvement  and  Reform  of 

Schools  and  Teaching,  Office  of 

Educational  Research  and  Improvement 
EDU  33»1    Staff  Assistant  to  the  Director. 

Regional  Liaison  Staff. 
EDU  33a    Confidential  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education. 
EDU  338    Special  Assistant  to  the  Director, 

Fund  for  the  Improvement  and  Rerarm  of 

Schools  and  Teaching;  Offica  of 

Educational  Research  and  Improvement 
EDU  340    Deputy  Secretary's  Regional 

Representative. 
EDU  343    Confidential  Assistant  to  the 

Secretary's  Regional  Representative. 
EDU  344     Special  Assistant  to  the  Deputy 

Under  Secretary  for  Management. 
EDU  345    Confidential  Assistant  to  the 

Assistant  Secsetary  for  Civil  Rights. 
EDU  346    Deputy  Secretary's  Regional 

Representative. 
EDU  347    Deputy  Secretary's  Regional 

Representative. 
EDU  349    Special  Assistant  ta  the  Director. 

Public  Affairs  Service.  OfTice  ol  Planning^, 

Budg.et  and  Evaluation. 
EDU  359    Deputy  Secretary's  Kagional 

Representative. 
EDU  351    ConCdeniial  Assistant  to  the 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 


EDU  352    Confidential  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education. 
EDU  365    Congressional  Liaison  Specialist  to 

the  Dtoector.  Legislation  and  Congressional 

Affairs. 
EDU  356    Deputy  Director  to  the  Director. 

Office  of  Public  Affairs. 
EDU  358    Deputy  Director  to  the  Director. 

Corporate  and  Comnmnity  Liaison  Staff. 
EDU  359    Confidential  Assistant  ta  th» 

Director.  Center  for  International 

Education,  OHice  orPostsecondary 

Education. 
EDU  361    Confidential  Assistant  to  the 

Special  Advisor  to  the  Secretary  on 

Teacher  Education. 
EDU  362    Confidential  Assistant  to  the 

Director.  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 
EDU  363    Confidential  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education. 
EDU  364    Special  Assistant  to  the  Director. 

Intergoweramental  Affairs  Staff,  Office  of 

Intergovernmental  and  Interagency  Affairs. 

Section  TT3.331fl    Environmental  Protection 
Agency 

EPA  5  Confidential  Assistant  to  the  Deputy 

Administrator. 
EPA  10    Special  Assistant  to  the 

Administrator. 
EPA  18    Special  Assistant  to  the  Deputy 

Administrator. 
EPA  19    Associate  Assistant  Administrator 

to  the  Assistant  Administrator  for  Water. 
EPA  33    Director,  Division  of  State/Local 

Relations,  to  the  Associate  Administrator 

for  Regional  Operations  and  State/Local 

Relations. 
EPA  41    Staff  Assistant  to  the  Associate 

Administrator  for  Communications  and 

Public  Affairs. 
EPA  44    Slafl[  Assistant  to  the  Director, 

Office  of  Congressional  Liaison. 
EPA  53    Special  Assistant  to  the  Deputy 

Administrator. 
EPA  54    Congressional  Liaison  Specialist  to 

the  Director,  Office  of  Congressional 

Liaison. 
EPA  55    Special  Assistant  to  the 

Adoiinistratof. 
EPA  61    Special  Assistant  to  the  Assistant 

Administrator  for  Adninistiation  and 

Resources  Management 
EPA  62    Congressional  Liaison  Specialist  to 

the  Director,  Office  of  Congressional 

Liaison. 
EPA  73    Congressional  Relations  Officer  to 

the  Director.  Office  of  Congressional 

Liaison. 
EPA  89    Special  Assistant  to  th»  Assistant 

Administrator  for  Water. 
EPA  94    Special  Assistant  to  the  Regional 

Administrator. 
EPA  97    Special  Assistant  to  the  Deputy 

Associate  Administrator  for 

Communications  and  Public  Affairs. 
EPA  99    Special  Assistant  to  the  Associate 

Assistant  Administrator  for  Administration 

and  Resources  Management. 
EPA  100    Staff  Assistant  to  the  Director. 

Regional  Operations  Division. 
EPA  102    SUff  Assistant  to  the  Special 

Assistant  to  the  Administrator. 


EPA  t03    Stafr  Assistant  to  the  Director. 

External  Relations  and  F.ducatSon  Division. 
EPA  tlB    Program  Advisor  to  the  Associate 

Assistant  Administator  for  Administration 

and  Resources  MaangBBMnt. 
EPA  117    Stafr  Assistaot  to  the  Director, 

Office  of  Communications  aad 

Intergovernmental  Relations. 
EPA  118    Staff  Assistant  to  the  Assistant 

Administrator  for  EnlWcement  and 

Compliance  Monitoringt 
EPA  122    Congressional  Liaison  Specialist  to 

the  Dtrector.  Office  of  Congressional 

Liaison. 
EPA  126    Deputy  Associate  Administrator  to 

the  Associate  Administrator  fer 

Communications  and  Public  Afrairs. 
EPA  127    Special  Assistant  to  the  Assistant 

Administrator  for  Administration  and 

Resources  Management. 
EPA  128    Staff  Assistant  to  the  Assistant 

Administrator  for  Administration  and 

Resources  Management 
EPA  129    Program  Advisor  to  the  Assistant 

Administrator  for  International  Activities. 
EPA  130    Staff  Assistant  to  the  Assistant 

Administrator  for  Pesticides  and  Toxic 

Substances. 
EPA  131    Special  Assistant  to  the  Assistant 

Administrator  for  Water. 
EPA  135    Chief  Scheduler  to  the  Chief  of 

Staff. 

Section  213.3319    Administrative  Conference 
of  the  United  Slates 

ACUS  2    Confidential  Assistant  to  the 

Chairman. 
ACUS  4    Confidential  Assistant  to  the 

Chairman. 

Section  21X3322    Interstate  Commerce 
Commission 

ICC  2    Confidential  Assistant  to  a 

Commissioner. 
ICC  6    Confidential  Assistant  to  a 

Commissioner. 
ICC  27    Staff  Advisor  (Economics)  to  a 

Commissioner. 
ICC  29    Staff  Advisor  (Management)  to  a 

Commissioner. 
ICC  43    Attomey-Advisoc  (Tta;uportatioo) 

to  a  Commissioner. 
ICC  49    Associate  Director  for 

Intergovernmental  Affairs  to  the  Director. 

Office  of  Extetnal  Affairs. 
ICC  51    Special  Assistant  to  the  Director, 

Office  of  Congressional  and  Legislativa 

Aflairs. 
ICC  53    Attorney- Advisor  (Transporta  tion) 

to  a  Commissioner. 
ICC  54    Confidential  AssisUnt  to  a 

Commissioner. 
ICC  55    Special  Assistant  to  the  Chairman. 

Section  213.332^    Tom  Oturt  of  the  United 
States 

TCOUS  40    Secretary  and  Confidential 

Assistant  to  the  Judge. 
TCOUS  41    Sscretary  and  Confidential 

Assistant  to  the  Judge. 
TCOUS  42    Secretary  and  Confidential 

Assistant  to  the  judge. 
TCOUS  43    Secretary  and  Confidential 

Assistant  to  the  juxlge. 
TCOUS  44    Secretary  and  Canfidenlial 

Assistant  to  the  Judge. 


JMI 
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TCOUS  46 

Assistant 
TCOUS  47 

Assistant 
TCOUS  48 

Assistant 
TCOUS  49 

Assistant 
TCOUS  50 

Assistant 
TCOUS  51 

Assistant 
TCOUS  52 

Assistant 
TCOUS  53 

Assistant 
TCOUS  54 

Assistant 
TCOUS  55 

Assistant 
TCOUS  56 

Assistant 
TCOUS  57 

Assistant 
TCOUS  58 

Assistant 
TCOUS  59 

Assistant 
TCOUS  60 

Assistant 
TCOUS  61 

Assistant 
TCOUS  62 

Assistant 
TCOUS  63 

Assistant 
TCOUS  64 

Assistant 
TCOUS  65 

Assistant 
TCOUS  66 
TCOUS  67 
TCOUS  68 
TCOUS  70 
TCOUS  71 
TCOUS  72 
TCOUS  73 
TCOUS  74 
TCOUS  75 
TCOUS  77 
TCOUS  78 
TCOUS  79 
TCOUS  80 

Assistant 


fu  dge. 


Ju  dge. 


Ju  dge. 


Ju  dge. 


judge. 


Ju  dge. 


Ju  dge. 


Secretary 

to  the 

Secreta^ 

to  the 

Secretary 

to  the 

Secreta^ 

to  the 

Secreta^ 

to  the 

Secretajy 

to  the 

Secrete^ 

to  the 

Secret  a^ 

to  the 

Secreta^ 

to  the 

Secrela^ 

to  the 

Secrete^ 

to  the 

Secret  a|y 

to  the 

Secreta^ 

to  the 

Secreta^ 

to  the 

Secreta^ 

to  the 

Secrets^ 

to  the 

Secreta^ 

to  the 

Secretary 

to  the 

Secretary 

to  the 

Secreta^ 

to  the 

Trial 

Trial 

Trial 

Trial 

Trial 

Trial 

Trial 

Trial 

Trial 

Trial 

Trial 

Trial 


Ju  dge. 


Judge. 


Ji  dge. 


Ju  dge. 


Secreta  ry 
to  the  Ji 


Section  213.3327 
Affairs 

VA  2    Special  Assistant 
VA  5    Special  Assi 

Deputy  Assistant 

and  Facilities. 
VA  11    Special  As^stant 

Secretary  for  Info  m 
VA  14    Special  Ass  istant 

National  Cemeter  / 
VA  16    Special  Ass  Istant 

Secretary  for  Huifan 

Information. 
VA  SO    Special  Assistant 
VA  51    Director, 

to  the  Deputy  As^stant 

Veterans  Liaison 
VA  52    Special  AsJistari 

Secretary  for  Fin<  nee 
VA  54    Special  Asi  istant 

Secretary  for  Vet  srans 

Program  Coordination 
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and  Confidentia 


and  Confidentia 

e. 

and  Confidentia 


and  Confidentia 


and  Confidentia 


and  Confidentia 


and  Confidentia 


and  Confidentia 

e. 

and  Confidentia 


and  Confidentia 


and  Confidentia 

;e. 

and  Confidential 

le. 

and  Confidentia! 


and  Confidentia! 


and  Confidentia! 


and  ConHdentia 


and  Confidentia 


and  Confidentia 


e. 

and  Confidentia 

e. 

and  Confidential 


Ji  dge. 
Cerk 


to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
to  the  Judge, 
and  Confidential 
dge. 


C  erk 
Cerk 
Cerk 
Cerk 
C  erk 
Cerk 
Cerk 
Cerk 
Cerk 
Cerk 
Cerk 


E  apartment  of  Veterans 


to  the  Secretary, 
itant  to  the  Principal 
Secretary  for  Acquisition 

to  the  Assistant 
ation  Resources. 

to  the  Director, 
System. 

to  the  Assistant 
Resources  and 

to  the  Secretary. 
In|ergovemmental  Affairs, 
Secretary  for 

it  to  the  Assistant 
and  Planning, 
to  the  Assistant 
Liaison  and 


VA  55    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Congressional 

Affairs. 
VA  56    Special  Assistant  to  the  Assistant 

Secretary  for  Congressional  and  Public 

Affairs. 
VA  57    Special  Assistant  to  the  Assistant 

Secretary  for  Acquisition  and  Facilities. 
VA  58    Special  Assistant  to  the  Assistant 

Secretary  for  Acquisition  and  Facilities. 
VA  59    Special  Assistant  to  the  Assistant 

Secretary  for  Acquisition  and  Facilities. 

Section  213.3328    United  Status  Information 

Agency 

USIA  12    Special  Assistant  to  the  Director. 

Office  of  Congressional  Liaison. 
USIA  14    Special  Assistant  to  the  Associate 

Director  for  Programs. 
USIA  22    Director,  New  York  Foreign  Press 

Center,  to  the  Associate  Director  for 

Programs. 
USIA  26    Staff  Assistant  to  the  Associate 

Director  for  Programs. 
USIA  31    Special  Assistant  to  the  Senior 

Advisor  to  the  Director. 
USIA  37    Staff  Specialist  to  the  Director, 

Office  of  Citizen  Exchanges,  Bureau  of 

Educational  and  Cultural  Affairs. 
USIA  45    Special  Assistant  to  the  Associate 

Director  for  Programs. 
USIA  57    Special  Assistant  to  the  Director, 

Office  of  International  Visitors,  Bureau  of 

Educational  and  Cultural  Affairs. 
USIA  67    Chief,  Voluntary  Visitor  Division. 

to  the  Associate  Director  for  Educational 
'  and  Cultural  Affairs. 
USIA  73    Executive  Assistant  (Cultural 

Property)  to  the  Director,  Creative  Arts 

Division,  Bureau  of  Educational  and 

Cultural  Affairs. 
USIA  77    White  House  Liaison  Officer  to  the 

Director. 
USIA  80    Special  Assistant  (Writer-Editor) 

to  the  Director,  Office  of  Public  Liaison. 
USIA  83    Special  Assistant  to  the  Director, 

Office  of  Research. 
USIA  91    Program  Officer  to  the 

Coordinator,  U.  S.-Soviet  Exchange 

Initiative. 
USIA  93    Program  Assistant  to  the  Deputy 

Director. 
USIA  97    Corporate  Liaison  Officer  to  the 

Associate  Director  for  Programs. 
USIA  101    Program  Officer  to  the  Director. 

New  York  Foreign  Press  Center. 
USIA  103    Equal  Employment  Manager  to 

the  Associate  Director  for  Management. 
USIA  104    Special  Assistant  to  the  Director, 

Private  Sector  Committees. 
USIA  107    Public  Affairs  Assistant  to  the 

Director,  Voice  of  America. 
USIA  109    Confidential  Assistant  to  the 

Director,  Voice  of  America. 
USIA  111    Special  Assistant  to  the  Associate 

Director  for  Programs. 
USIA  112    Special  Assistant  to  the  Director. 

Office  of  Program  Coordination  and 

Development. 
USIA  113    Special  Assistant  to  the  Associate 

Director,  Bureau  of  Educational  and 

Cultural  Affairs. 
USIA  114    Special  Assistant  to  the 

Commissioner  General,  Seville  Expo. 
USIA  115    Special  Assistant  to  the 

Commissioner  General,  Seville  Expo. 


USIA  116    Special  Assistant  to  the  Associate 
Director  for  Programs. 

Section  213.3330    Securities  and  Exchanfie 

Commission 

SEC  2    Executive  Aide  (Typing)  to  the 

Executive  Assistant  to  the  Chairman. 
SEC  3    Confidential  Assistant  to  a 

Commissioner. 
SEC  4    Confidential  Assistant  to  a 

Commissioner. 
SEC  5    Confidential  Assistant  to  a 

Commissioner. 
SEC  6    Confidential  Assistant  to  a 

Commissioner. 
SEC  8    Secretary  (Steno)  to  the  Chief 

Accountant. 
SEC  9    Secretary  (Typing)  to  the  General 

Counsel. 
SEC  11    Confidential  Assistant  to  the 

Chairman. 
SEC  12    Supervisory  Public  Affairs  Specialist 

to  the  Chairman. 
SEC  15    Secretary  (Steno)  to  the  Director. 

Division  of  Maritet  Regulation. 
SEC  16    Secretary  (Steno)  to  the  Director. 

Division  of  Enforcement. 
SEC  18    Secretary  (Steno)  to  the  Director. 

Division  of  Investment  Management. 
SEC  19    Secretary  (Typing)  to  the  Director. 

Division  of  Corporation  Finance. 
SEC  24    Secretary  (Typing)  to  the  Chief 

Economist. 
SEC  25    Research  Specialist  to  the 

Chairman. 

Section  213.3331    Department  of  Energy 
DOE  40    Legal  Advisor  to  a  Member,  Federal 

Energy  Regulatory  Commission. 
DOE  60    Confidential  Assistant  to  a 

Member,  Federal  Energy  Regulatory 

Commission. 
DOE  68    Confidential  Assistant  to  a 

Member.  Federal  Energy  Regulatory 

Commission. 
DOE  105    Confidential  Assistant  to  a 

Member,  Federal  Energy  Regulatory 

Commission. 
DOE  106    Confidential  Assistant  to  a 

Member,  Federal  Energy  Regulatory 

Commission. 
DOE  108    Confidential  Assistant  to  the  Chief 

of  Staff  and  Counsellor  to  the  Chairman. 
DOE  174    Special  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  175    Staff  Assistant  to  the  Assistant 

Secretary  for  Conservation  and  Renewable 

Energy. 
DOE  186    Special  Assistant  to  the  Director. 

Public  Affairs  Division.  Federal  Energy 

Regulatory  Commission. 
DOE  197    Director,  Congressional  Affairs 

and  State  Liaison  Division,  to  the  Director. 

Office  of  External  Affairs.  Federal  Energy 

Regulatory  Commission. 
DOE  200    Special  Assistant  to  the  Deputy 

Secretary. 
DOE  212    Staff  Assistant  to  the  Assistant 

Secretary  for  Nuclear  Energy. 
DOE  249    Special  Assistant  to  the 

Administrator.  Economic  Regulatory 

Administration. 
DOE  250    Director,  Public  and 

Intergovernmental  Affairs  Division,  to  the 

Director,  Office  of  External  Affairs,  Federal 

Energy  Regulatory  Commission. 
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DOE  251    Special  Assistant  to  the  Director. 

Congressional  Affairs  Division,  Federal 

Energy  Regulatory  Commission. 
DOE  258    Staff  Assistant  to  the  Deputy 

Under  Secretary  for  Policy.  Planning  and 

Analysis. 
DOE  285    Executive  Assistant  to  the 

Secretary. 
DOE  292    Chauffeur  to  the  Secretary. 
DOE  323    Special  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  331    Staff  Assistant  to  the  Assistant 

Secretary  for  Management  and 

Administration. 
DOE  363    Staff  Assistant  to  the  Deputy 

General  Counsel  for  Environment, 

Conservation  and  Legislation. 
DOE  264    Staff  Assistant  to  the  General 

Counsel. 
DOE  373    Staff  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  374    Staff  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  376    Staff  Assistant  to  the  Assistant 

Secretary  for  International  Affairs  and 

Energy  Emergencies. 
DOE  377    Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for 

Conservation  and  Renewable  Energy. 
DOE  381    Staff  Assistant  to  the  Assistant 

Secretary  for  International  Affairs  and 

Energy  Emergencies. 
DOE  382    Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 
DOE  383    Staff  Assistant  to  the  Assistant 

Secretary  for  International  Affairs  and 

Energy  Emergencies. 
DOE  384    Staff  Assistant  to  the  Deputy 

Under  Secretary  for  Policy,  Planning  and 

Analysis. 
DOE  387    Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 
DOE  397    Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 
DOE  401    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Policy,  Planning  and 

Analysis. 
DOE  405    Deputy  Director  to  the  Director. 

Congressional  Affairs  and  State  Liaison 

Division,  Federal  Energy  Regulatory 

Commission. 
DOE  406    Director.  Office  of  Consumer  and 

Public  Liaison,  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental  and  Public 

Liaison. 
DOE  409    Public  Affairs  Specialist  to  the 

Director,  Office  of  Public  Affairs. 
DOE  413    Legislative  Affairs  Specialist  to  the 

Deputy  Assistant  Secretary  for  House 

Liaison. 
DOE  416    Staff  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  422    Intergovernmental  Affairs 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental  and  Public 

Liaison. 
DOE  423    Staff  Assistant  to  the  Assistant 

Secretary  for  Environment.  Safety  and 

Health. 


DOE  424    Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for  Fossil 

Energy. 
DOE  426    Staff  Assistant  to  the  Director. 

Office  of  Minority  Economic  Impact. 
DOE  430    Senior  Policy  Specialist  to  the 

Director,  Office  of  New  Production 

Reactors. 
DOE  442    Staff  Assistant  to  the  Secretary. 
DOE  447    Special  Assistant  to  the  Assistant 

Secretary  for  Defense  Programs. 
DOE  452    Staff  Assistant  to  the  Assistant 

Secretary  for  Conservation  and  Renewable 

Energy. 
DOE  454    Staff  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  456    Intergovernmental  Affairs 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental  Affairs. 
DOE  457    Staff  Assistant  to  the  Deputy 

Under  Secretary  for  Policy,  Planning  and 

Analysis. 
DOE  459    Legislative  Affairs  Specialist  to  the 

Deputy  Assistant  Secretary  for  Senate 

Liaison. 
DOE  460    Staff  Assistant  to  the  General 

Counsel. 
DOE  461    Confidential  Assistant  (Secretary) 

to  the  Principal  Deputy  Assistant  Secretary 

for  Congressional  and  Intergovernmental 

Affairs. 
DOE  462    Public  Affairs  Specialist  to  the 

Press  Secretary. 
DOE  463    Principal  Deputy  to  the  Press 

Secretary. 
DOE  464    Deputy  Press  Secretary  for  Issues 

Management  to  the  Press  Secretary. 
DOE  465    Special  Assistant  to  the  Director, 

Office  of  Public  Affairs. 
DOE  466    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  International 

Affairs. 
DOE  467    Staff  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  468    Deputy  Press  Secretary  for  Field 

Operations  to  the  Press  Secretary. 
DOE  469    Staff  Assistant  to  the  Assistant 

Secretary  for  Nuclear  Energy. 
DOE  471    Staff  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy. 
DOE  472    Special  Assistant  to  the  Chief  of 

Staff. 
DOE  473    Special  Assistant  to  the  Deputy 

Secretary. 
DOE  474    Director  of  the  Executive 

Secretariat  to  the  Director  of 

Administration  and  Human  Resource 

Management. 
DOE  475    Staff  Assistant  to  the  Director, 

Office  of  New  Production  Reactors. 
DOE  476    Staff  Assistant  to  the  Chief  of 

Staff. 
DOE  477    Policy  Specialist  to  the  Director, 

Office  of  New  Production  Reactors. 
DOE  478    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  International 

Affairs. 
DOE  479    Associate  Deputy  Assistant 

Secretary  for  Legislative  Strategies  to  the 

Assistant  Secretary  for  Congressional  and 

Intergovernmental  Affairs. 
DOE  480    Special  Assistant  to  the  Associate 

Director  for  Human  Resource  Management. 
DOE  481    Staff  Assistant  to  the  Chief  of 

Staff. 


DOE  483    Senior  Policy  Advisor  to  the 

Director.  Office  of  Environmental 

Restoration  and  Waste  Management. 
DOE  484    Staff  Assistant  to  the  Director, 

Office  of  Nuclear  Safety. 
DOE  485    Staff  Assistant  to  the  Assistant 

Secretary  for  International  Affairs  and 

Energy  Emergencies. 
DOE  486    Deputy  Director  to  the  Director, 

Office  of  Scheduling  and  Logistics. 
DOE  487    Staff  Assistant  to  the  Director, 

Office  of  Civilian  Radioactive  Waste 

Management. 
DOE  488    Special  Assistant  to  the  Assistant 

Secretary  for  Defense  Programs. 
DOE  490    Director  of  Scheduling  and 

Logistics  to  the  Secretary. 
DOE  491    Public  Affairs  Specialist  to  the 

Director.  Office  of  Public  Affairs. 
DOE  492    Public  Affairs  Specialist  to  the 

Director,  Office  of  Public  Affairs. 
DOE  494    Staff  Assistant  to  the  Senior  Policy 

Specialist,  Office  of  New  Production 

Reactors. 
DOE  495    Director  of  Policy  Coordination  to 

the  Deputy  Under  Secretary  for  Policy, 

Planning  and  Analysis. 
DOE  497    Staff  Assistant  to  the  Director. 

Office  of  Civilian  Radioactive  Waste 

Management. 
DOE  498    Staff  Assistant  to  the 

Superconducting  Super  Collider  Project 

Manager,  Office  of  Engineering  Research. 
DOE  499    Special  Assistant  to  the  Secretary. 
DOE  501    Staff  Assistant  to  the  Assistant 

Secretary  for  Environment,  Safety  and 

Health. 
DOE  502    Staff  Assistant  (Attorney)  to  the 

Associate  General  Counsel  for  Legal  Policy 

and  Analysis. 
DOE  504    Staff  Assistant  to  the  Director. 

Office  of  Nuclear  Safety. 
DOE  505    Staff  Assistant  to  the  Director. 

Office  of  Management  and  Resources. 
DOE  506    Staff  Assistant  to  the  General 

Counsel. 
DOE  507    Staff  Assistant  to  the  Director. 

Office  of  Special  Projects. 
DOE  506    Deputy  Director  for  Education 

Initiatives  to  the  Director,  Office  of  Special 

Projects. 
DOE  509    Staff  Assistant  to  the  Director  of 

Administration  and  Human  Resource 

Management. 
DOE  510    Staff  Assistant  to  the  Director  of 

Administration  and  Human  Resource 

Management. 
DOE  511    Staff  Assistant  to  the  Director  of 

Administration  and  Human  Resource 

Management. 
DOE  512    Confidential  Assistant  to  the 

Director,  Secretary  of  Energy  Advisory 

Board. 
DOE  513    Staff  Assistant  to  the  Director. 

Office  of  Scheduling  and  Logistics. 
DOE  514    Staff  Assistant  to  the  Director. 

Office  of  Special  Projects. 
DOE  515    Advance  Coordinator  to  the 

Director,  Office  of  Scheduling  and 

Logistics. 
DOE  516    Special  Assistant  to  the  Director. 

Office  of  Scheduling  and  Logistics. 
DOE  517    Deputy  Director  to  the  Director, 

Office  of  Minority  Economic  Impact. 
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DOE  519    Stafl'  Assistant  to  the  Special 

Assistant  to  the  S^retary. 
DOE  520    Staff  Assiptant  to  the  Special 

Assistant  and  Diraptor,  OfTice  of 

Community  Services,  OfTice  of 

Administration  and  Human  Resource 

Management 
E>OE  521     Legislstiv  •  Affairs  Specialist  to  the 

Deputy  Assistant !  ecretary  for  Senate 

Liaison. 
DOE  522    Small  Bus  ness  Specialist  to  the 

Director.  Office  of  ^all  and 

Disadvantaged  Business  Utilization. 

SecttOH  2133332    Sa  aJJ  Business 
Administration 

SBA  12    Special  Ass  istant  to  the 

Administrator. 
SBA  19    Executive  /  ssistant  to  the  Deputy 

Administrator. 
SBA  37    Special  Asi  istant  to  the 

Administrator. 
^A  39    Assistant  A  dministrator  for  Public 

Conunur  ica  tions. 
SBA  41    S'pecial  Asa  istant  to  the  Associate 

Deputy  Administra  lor  for  Financial 

Assistance. 
SBA  51    Special  Ass  istant  to  the  Chief  of 

Staff. 
SBA  59    Deputy  Asa  stant  Administrator  for 

Public  Communica  ions. 
SBA  64    Special  Ass  istant  to  the  Regional 

Administrator. 
SBA  85    Special  Ass  isUnt  to  the  Regional 

Administrator. 
SBA  66    Special  Asa  istant  to  the  Regional 

Administrator. 
SBA  68    Special  Asa  slant  to  the  Regional 

Administrator. 
SBA  69    Special  Ass  slant  to  the  Regional 

Administrator. 
SBA  71    Special  Asa  stant  to  the  Regional 

Administrator. 
SBA  72    Special  Ass  stant  to  the  Regional 

Administrator. 
SBA  73    Special  Asa  slant  to  the  Regional 

Administrator. 
SBA  90    Confidentia  Assistant  to  the 

Administrator. 
SBA  96    Special  Ass  stant  to  the  Associate 

Administrator  for  Qusiness  Development 
SBA  134    Special  AseistanI  to  the  Associate 

Administrator  for  Qusiness  Development 
SBA  139    Special  Assistant  to  the  Associate 

Administrator  for  I  usiness  Development 
SBA  141    Special  Ai  listani  to  the  Associate 

Deputy  Administra  tor  for  Special 

Programs. 
SBA  142    Special  Assistant  to  the 

Administrator. 
SBA  144    Special  As  sistant  to  the  Associate 

Deputy  Administra  lor  for  Finance, 

Investment  and  P*r<  curement 
SBA  145    Director.  C  ffice  of  International 

Trade,  to  the  Asso(  iate  Deputy 

Administrator  for  J  pecial  Programs. 
SBA  147    Deputy  As  lociate  Adininistrator 

for  Business  Develi  »pment 
SBA  150    Special  A^istant  to  the 

Administrator. 
SBA  152    Director  ol 

Affairs  to  the  Chie 


IMI 


IntergovemmcnUl 
of  Staff. 


SBA  153    Special  Aakistant  to  the  Associate 
Deputy  Administra  lor  for  Special 
Programs. 


Section  2133333    Federal  Deposit  Insurance 
Corporation 

FDIC  2    Secretary  to  a  Member. 

FDIC  6    Special  Assistant  to  the  Director, 

Congressional  Liaison  StaH'. 
FDIC  9    Legislative  Advisor  to  the  Director, 

Office  of  Legislative  Affairs. 
FDIC  10    Legislative  Advisor  to  the  Director. 

Office  of  Legislative  Affairs. 

Section  213.3334    Federal  Trade  Commission 

FTC  2    Director,  Office  of  Public  Affairs,  to 

the  Chairmaa 
FTC  6    Director,  OOice  of  Congressional 

Relations  to  the  Chairman. 
FTC  12    Special  Assistant  to  the  Chairman. 
FTC  14    Congressional  Liaison  Sptecialist  to 

the  Chairman. 
FTC  18    Executive  Secretary  to  the 

Chairman. 

Section  2133337    General  Ser/icea 

Administration 

CSA  11    Executive  Assistant  to  the 

Administrator. 
CSA  51    Confidential  Assistant  to  the 

Deputy  Administrator. 
CSA  58    Special  Assistant  to  the  Deputy 

Administrator. 
CSA  64    Confidential  Assistant  to  the 

Associate  Administrator  for  Operations 

and  Industry  Relations. 
GSA  70    Special  Assistant  to  the  Associate 

Administrator  for  Public  Affairs. 
CSA  74    Confidential  Assistant  to  the 

Associate  Administrator  for  Congressional 

Affairs. 
GSA  78    Confidential  Assistant  to  the 

Regional  Administrator. 
CSA  79    Confidential  Assistant  to  the 

Regional  Administrator. 
CSA  81    Staff  Assistant  to  the  Associate 

Administrator  for  Operations  and  Industry 

Relations. 
CSA  82    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  85    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  90    Congressional  Relations  Officer  to 

the  Associate  Administrator  for 

Congressional  Affairs. 
CSA  93    Executive  Assistant  to  the 

Associate  Administrator  for  Operations. 
CSA  94    Staff  Assistant  to  the  Associate 

Administrator  for  Congressional  Affairs. 
GSA  97    Special  Assistant  to  the 

Commissioner,  Federal  Property  Resources 

Service. 
GSA  100    Director,  Office  of  the  Executive 

Secretariat  to  the  Administrator. 
GSA  101    Staff  Assistant  for  Special  Projects 

to  the  Administrator. 
CSA  102    Confidential  Assistant  to  the 

Regional  Administrator. 
CSA  103    Staff  Assistant  to  the  Director  of 

Child  Care  and  Development  Programs. 
GSA  106    Confidential  Assistant  to  the 

Associate  Administrator  for  Public  Affairs, 
CSA  109    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  114    Confidential  Assistant  to  the 

Regional  Administrator. 
CSA  lie    Assistant  General  Counsel  for 

Policy  to  the  General  Counsel. 
CSA  117    Ehrector  of  Regional  Operations  to 

the  Associate  Administrator  for  Operations 

and  Industry  Relations. 


CSA  119    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  121     Intergovernmental  Relations 

Officer  to  the  Associate  Administrator  for 

Congressional  Affairs. 
CSA  122    Director  of  Client  Relations  to  the 

Associate  Administrator  for  Operations 

and  Industry  Relations. 
GSA  123    Confidential  Assistant  to  the 

Regional  Administrator. 

Section  2133338    Federal  Communications 
Commission 

FCC  11    Special  Assistant  to  the  Chief. 

Office  of  Public  Affairs. 
FCC  13    Congressional  Liaison  Specialist  to 

the  Director,  Office  of  Legislative  Affairs. 
FCC  19    Confidential  Staff  Assistant  to  the 

General  Counsel. 
FCC  20    Special  Assistant  to  the  Chief, 

Office  of  Public  Affairs. 
FCC  21    Special-AssisUnt  to  the  Chief, 

Common  Cainer  Bureau. 

Section  213.3339    U.  S.  International  Trade 
Commission 

ITC 1    Confidential  Assistant  to  a 

Commissioner. 
ITC  3    Staff  Assistant  (Economics]  to  a 

Commissioner. 
ITC  6    Staff  Assistant  (Legal]  to  a 

Commissioner. 
ITC  7    Staff  Assistant  (Economics)  to  a 

Commissioner. 
ITC  9    Confidential  Assistant  to  a 

Commissioner. 
rrc  12    Staff  Assistant  (Economics]  to  a 

Commissioner. 
ITC  17    Staff  Assistant  (Legal]  to  a 

Commissioner. 
rrc  18    Confidential  Assistant  to  a 

Commissioner. 
rrc  19    Staff  Assistant  (Economics)  to  a 

Commissioner. 
rrc  20    Staff  Assistant  (Economics)  to  a 

Commissioner. 
ITC  22    Staff  Assistant  (Legal)  to  a 

Commissioner. 
ITC  25    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  29    Senior  Staff  Assistant  (Legal]  to  a 

Commissioner, 
rrc  30    Confidential  Assistant  to  a 

Commissioner. 

Section  2133340    National  Archives  and 
Records  Administration 

NARA  3    Presidential  Diarist  to  the 

Archivist  of  the  United  States. 
NARA  4    Assistant  to  the  Presidential 

Diarist 

Section  2133341    National  Labor  Relations 
Board 

NLRB  3    Confidential  Assistant  to  a  Board 

Member. 
NLRB  6    Confidential  Assistant  to  a  Board 

Member. 

Section  213.3342   Export-Import  Bank  of  the 
United  States 

EXIM  1    Executive  Assistant  to  the  Presidenl 

and  Chairman. 
EXIM  2    Personal  and  Confidential  Assistant 

to  the  First  Vice  President  and  Vice 

Chairman. 


Federal  Register  /  Vol.  56.  No.  185  /  Tuesday.  September  24.  1991  /  Notices 


48253 


EXIM  3    Administrative  Assistant  to  a 

Director. 
EXIM  5    Administrative  Assistant  to  a 

Director. 
EXIM  15    Secretary  (Typing)  to  the  President 

and  Chairman. 
EXIM  16    Administrative  Assistant  to  the 

General  Counsel. 
EXIM  24    Secretary  (Steno)  to  the  Executive 

Vice  President. 
EXIM  30    Administrative  Assistant  to  a 

Director. 
EXIM  32    Special  Assistant  to  the  First  Vice 

President  and  Vice  Chairman. 
EXIM  33    Secretary  (Typing)  to  the  Vice 

President  for  Congressional  and  External 

Affairs. 

Section  213.3343    Farm  Credit 
Administration 

FCA  1    Special  Assistant  to  the  Chairman. 
FCA  3    Executive  Assistant  to  the  Chairman. 
FCA  8    Secretary  to  the  Board. 
FCA  10    Public  Affairs  Specialist  to  the 

Director,  Office  of  Congressional  and 

Public  Affairs. 
FCA  11    Special  Assistant  to  a  Memtier. 

Section  213.3344    Occupational  Safety  and 
Health  Review  Commission 

OSHRC  2    Special  Assistant  to  the 

Chairman. 
OSHRC  6    ConHdential  Assistant  to  a 

Commissioner. 
OSHRC  8    Counsel  to  a  Commissioner. 

Section  213.3348    Selective  Service  System 

SSS  9    Assistant  Director  of  Congressional 
and  Intergovernmental  Affairs. 

Section  213.3348    National  Aeronautics  and 
Space  Administration 

NASA  1    Secretary  (Steno)  to  the 

Administrator. 
NASA  2    Secretary  (Steno)  to  the  Deputy 

Administrator. 
NASA  13    Special  Assistant  to  the  Associate 

Administrator  for  External  Relations. 
NASA  14    Public  Affairs  Specialist  to  the 

Deputy  Associate  Administrator  for 

Communications. 

Section  213.3351    Federal  Mine  Safety  and 
Health  Review  Commission 

FM 1    Secretary  (Steno)  to  a  Commissioner. 
FM  5    ConRdential  Assistant  to  the 

Chairman. 
FM  7    Attorney-Advisor  (General)  to  a 

Commissioner. 
FM  8    Attorney-Advisor  (General)  to  a 

Commissioner. 

Section  213.3352    Government  Printing 
Office 

GPO  3    Director.  Congressional.  Legislative 
and  Public  Affairs,  to  the  Public  Printer. 

GPO  18    Chief  of  Staff  to  the  Public  Printer. 

GPO  19    Special  Assistant  to  the  Chief  of 
Staff. 

GPO  20    Specia  I  Assistant  to  the  Public 
Printer. 

Section  213.3356    Commission  on  Civil 
Rights 

CCR  9    Executive  Assistant  to  the  Staff 

Director. 
CCR  12    Special  Assistant  to  a 

Commissioner. 


CCR  13    Special  Assistant  to  a 

Commissioner. 
CCR  15    Special  Assistant  to  a 

Commissioner. 
CCR  23    Special  Assistant  to  a 

Commissioner. 
CCR  28    Special  Assistant  to  a 

Commissioner. 
CCR  29    Special  Assistant  to  a 

Commissioner. 
CCR  30    Special  Assistant  to  a 

Commissioner. 

Section  213.3357   National  Credit  Uninr 
Administration 

NCUA  9    Staff  Assistant  to  the  Chairman. 
NCUA 18    Special  Assistant  to  the 

Chairman. 
NCUA  20    Executive  Assistant  to  a  Board 

Member. 
NCUA  21    Secretary  (Typing)  to  a  Board 

Member. 

Section  213.3359    ACTION 

ACT  29    Special  Assistant  to  the  Director. 

ACT  45    Director  of  Public  Affairs  to  the 
Director. 

ACT  72    Assistant  Director  for  Older 
Americans  Volunteer  Programs  to  the 
Associate  Director  for  Domestic  and  Anti- 
Poverty  Operations. 

ACT  79    Assistant  Director  for  VISTA/ 
Student  Community  Service  Programs  to 
the  Associate  Director  for  Domestic  and 
Anti-Poverty  Operations. 

Section  213.3380    Consumer  Product  Safety 
Commission 

CPSC  7    Special  Assistant  (Legal)  to  a 

Commissioner. 
CPSC  16    Director.  Office  of  Congressional 

Relations,  to  the  Chairman. 
CPSC  20    Special  Assistant  to  a 

Commissioner. 
CPSC  23    Special  Assistant  to  a 

Commissioner. 
CPSC  25    Staff  Assistant  to  a  Commissioner. 
CPSC  38    Staff  Assistant  to  the  Chairman. 

Section  213.3364    U.  S.  Arms  Control  and 
Disarmament  Agency 

ACDA  2    Secretary  (Steno)  to  the  Deputy 

Director. 
ACDA  4    Secretary  (Steno)  to  the  Assistant 

Director  for  Verification  and  Intelligence. 
ACDA  5    Secretary  (Steno)  to  the  Assistant 

Director  for  Nuclear  and  Weapons  Control. 
ACDA  10    Deputy  Director.  Office  of 

Congressional  Affairs. 
ACDA  11    Congressional  Affairs  Specialist 

to  the  Director,  Office  of  Congressional 

Affairs. 
ACDA  15    Secretary  (Typing)  to  the 

Chairman,  General  Advisory  Committee. 
ACDA  20    Special  Assistant  to  the  Director 

of  Public  Aifairs. 
ACDA  22    Secretary  (Typing)  to  the 

Assistant  Director  for  Multilateral  Affairs. 
ACDA  23    Staff  Assistant  to  the  Assistant 

Director  for  Multilateral  Affairs. 
ACDA  27    Special  Assistant  to  the  Director. 
ACDA  29    Congressional  Aff&irs  Specialist 

to  the  Director  of  Congressional  Affairs. 
ACDA  32    Secretary  (Steno)  to  the  Assistant 

Director  for  Strategic  Programs. 


Section  213.3367  Federal  Maritime 
Commission 

FMC  2  Counsel  to  a  Commissiontr. 
FMC  3  Counsel  to  a  Commissioner. 
FMC  4  Counsel  to  a  Commissioner. 
FMC  5    Confidential  Assistant  to  the 

Counsel  to  a  Commissioner. 
FMC  7    Secretary  (Typing)  to  a 

Commissioner. 
FMC  B    Special  Assistant  to  a 

Commissioner. 
FMC  10    Special  Assistant  to  a 

Commissioner. 
FMC  22    Special  Assistant  to  the  Chairman. 
FMC  26    Executive  Assistant  to  the 

Chairman. 
FMC  27    Assistant  to  the  Chairman  for 

International  Affairs  and  Policy. 

Section  213.3368    Agency  for  International 
Development 

AID  4    Executive  Assistant  to  the 

Administrator. 
AID  20    Special  Assistant  to  the  Deputy 
Assistant  Administrator,  Bureau  for  Asia, 
the  Near  East  and  Europe. 
AID  48    Special  Assistant  to  the  Director, 
Office  of  Policy  Development  and  Prc^am 
Review. 
AID  68    Special  Assistant  to  the  Assistant 

Administrator  for  Private  Enterprise. 
AID  76    Public  Affairs  Specialist  to  the 

Director.  Office  of  Public  Liaison. 
AID  82    Chief,  Congressional  Liaison 
Division,  to  the  Deputy  Assistant 
Administrator.  Bureau  of  Legislative 
Affairs. 
AID  85    Director.  Office  of  Private  Sector 
Development,  to  the  Assistant 
Administrator.  Bureau  for  Asia,  the  Near 
East  and  Europe. 
AID  86    Special  Assistant  to  the  Assistant 
Administrator,  Bureau  for  Asia,  the  Near 
East  and  Europe. 
AID  88    Special  Assistant  to  the  Director. 

Office  of  Foreign  Disaster  Assistance. 
AID  89    Special  Assistant  to  the  Assistant 
Administrator.  Bureau  for  Private 
Enterprise. 
AID  91    Special  Assistant  to  the  Assistant 
Administrator.  Bureau  for  Food  for  Peace 
and  Voluntary  Assistance. 
AID  92    Deputy  Director  (Program  Manager), 
Office  of  Private  and  Voluntary 
Cooperation,  to  the  Deputy  Assistant 
Administrator.  Bureau  for  Food  for  Peace 
and  Voluntary  Assistance. 
AID  93    Special  Assistant  to  the 

Administrator. 
AID  94    Public  Affairs  Specialist  (Deputy 
Director.  Office  of  Public  Liaison)  to  the 
Deputy  Assistant  Administrator.  Bureau  for 
External  Affairs. 
AID  95    Administrative  Assistant  to  the 
Assistant  Administrator.  Bureau  for 
Legislative  Affairs. 
AID  96    Special  Assistant  to  the  Assistant 

Administrator.  Bureau  for  External  Affairs. 
AID  97    Special  Assistant  to  the  Assistant 
Administrator,  Bureau  for  Latin  America 
and  the  Caribbean. 
AID  98    Supervisory  Public  Affairs  Specialist 
to  the  Deputy  Assistant  Administrator, 
Bureau  for  External  Affairs. 
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AID  99    Public  Affairs  Specialist  to  the 
Director.  Office  of  Jhjblic  Liaison. 

AID  100    Public  Affi^rs  Specialist  to  the 
Special  Assistant  ip  the  Assistant 
Administrator.  Bur*an  for  External  Affairs. 

AID  101    Confidentii  il  Assistant 
(Receptionist)  to  th  s  Executive  Assistant  to 
the  Director. 

AID  102    Congressional  Liaison  Officer  to 
the  Chief,  Congressional  Liaison  Division. 
Bureau  for  Legislat  ve  Affairs. 

AID  103    Writer-Edi  or  to  the  Senior  Writer- 
Editor.  Office  of  Pu  t>licationB. 


Section  2133371    Ofji 
Ethics 


'ice  of  Government 
isor  (Ceneral)  to  the 


Ap  aalachian  Regional 


OGE 1    Attomey-Aciv 
Director. 

Section  213  3376 
Commission 

ARC  8    Legislative  a  nd  Policy  Adviaor  to  the 
Federal  Co-Chaina  m. 

Section  2133377    Eq  lal  Employment 
Opportunity  Commis  tion 

EEOC  2    Special  Ast  istant  to  the  Chairman. 
EEOC  5    Confidential  Assistant  to  a 

Member. 
EEOC  17    Special  Assistant  to  a  Member. 
EEOC  23    Special  Ai  sistant  to  a  Member. 
EEOC  25    Media  Coi  itact  Specialist 

(Bilingual)  to  the  D  rector.  Communications 

Staff,  Office  of  Coii  unonications  and 

Legislative  Affairs.; 
EEOC  33    Media  Contact  Specialist  to  the 

Director,  Office  of  Communications  and 

Legislative  Affairs.; 
EEOC  40    Legislative  Affairs  Specialist  to 


the  Director,  Offic* 
legislative  Affairs. 


Section  213.3379    Cc  nmodity  Futures 
Trading  Commission 


Admiiustra  ive 


Administra  ive 


CFTC 1    Admini8tra^ive 

Chairman. 
CFTC  3 

Commissioner, 
CFTC  6 

Commissiooer. 
CFTC  7    Supervisor 

Specialist  to  the  Clairman. 
CFTC  12    Special  Assistant 

Commissiorter. 
CFTC  21    Govenim4»t 

Chairman. 


of  Communications  and 


Assistant  to  the 
Assistant  to  a 
Assistant  to  a 
Public  Affairs 
to  a 
Af£aiii  Officer  to  the 


Section  2133382    Nc^onoi  Foundation  on 
the  Arts  and  the  Hun  \anities  National 
Endowment  for  the  A  rts 

NEA  9    Congressional  Liaison  Officer  to  the 

Chairman. 
NEA  49    Associate  ^puty  Chairman  for 

Programs. 
NEA  50    Special  Protects  Coordinator 

(Development)  to  t  le  Chairman. 
NEA  62    Director  of  )>ublic  Affairs  to  the 

Senior  Deputy  Chairman. 
NEA  63    Staff  Assistant  to  the  Senior  Deputy 

Chairman.  National  Endowment  for  the 

Humanities 
NEH  46    Special  Assistant  to  the  Deputy 

Chairman. 
NEH  56    Special  As^Unt  to  the  Deputy 

Chairman.  ' 

NEH  63    Special  Asi  listant  to  the  Chairman, 

reporting  to  the  D«  psty  Chairman. 


Section  213.3384    Department  of  Housing 
and  Urban  Development 

HUD  33    Legislative  Officer  to  the  Deputy 

Assistant  Secretary  for  Legislation. 
HUD  35    Legislative  Officer  to  the  Deputy 

Assistant  Secretary  for  Legislation. 
HUD  36    Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations. 
HUD  37    Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations. 
HUD  39    Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations. 
IfUD  42    Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations. 
HUD  45    Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressiooal  Relatioiv- 
HUD  60    Director  of  Executive  Scheduling  to 

the  Deputy  Assistant  Secretary  for 

Executive  Services. 
HUD  65    Staff  Assistant  to  the  Assistant 

Secretary  for  Community  Planning  and 

Development. 
HUD  120    Special  AssisUnt  (Speech  Writer) 

to  the  Deputy  Assistant  Secretary  for 

Public  Affairs. 
HUD  137    Special  Assistant  to  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity. 
HUD  163    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Multifamily 

Housing  Programs. 
HUD  170    Staff  Assistant  to  the  Assistant 

Secretary  for  Policy  Development  and 

Resecirch. 
HUD  172    Special  Assistant  \o  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 
HUD  174    Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations. 
HUD  175    Assistant  for  Congressional 

Relations  to  the  Assistant  Secretary  for 

Legislation  and  Congressional  Relations. 
HUD  187    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Single  Family 

Housing  Programs. 
HUD  190    Specal  Assistant  to  the  Assistant 

Secretary  for  Housing. 
HUD  191    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Policy 

Development. 
HUD  199    Staff  Assistant  to  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 
HUD  202    Executive  Assistant  to  the 

Assistant  Secretary  for  Legislation  and 

Congressional  Relations. 
HUD  203    Legislative  Officer  to  the  Deputy 

Assistant  Secretary  for  Legislation. 
HUD  208    Intergovernmental  Relations 

Officer  to  the  Deputy  Undersecretary  for 

Intergovernmental  Relations. 
HUD  209    Intergovernmental  Relations 

Officer  to  the  Deputy  Under  Secretary  for 

Intergovernmental  Relations. 
HUD  212    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Research. 
HUD  213    Staff  Assistant  to  the  Assistant 

Secretary  for  Program  Deveiopment  and 

Research. 
HUD  215    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Multifamily 

Housing  Programs. 


I  lUD  217    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Policy 

Development. 
HUD  218    Executive  Assistant  to  the 

Regional  Administrator. 
HUD  222    Staff  Assistant  to  the  Regional 

Administrator. 
HUD  224    Special  Assistant  to  the  Regional 

Administrator. 
HUD  228    Executive  Assistant  to  the 

Regional  Administrator. 
HUD  238    Special  Assistant  to  the  Secretary. 
HUD  240    Executive  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs. 
HUD  247    Executive  Assistant  to  the 

Assistant  Secretary  for  Housing. 
FIUD  249    Intergovernmental  Relations 

Specialist  to  the  Deputy  Under  Secretary 

for  Intergovernmental  Relations. 
HUD  255    Executive  Assistant  to  the 

Assistant  Secretaiy  for  Policy  Development 

and  Research. 
HUD  259    Special  Assistant  to  the  Secretary. 
HUD  260    Executive  Assistant  to  the 

Assistant  Secretary  for  Public  and  Indian 

Housing. 
HUD  268    Special  Assistant  to  the  Ceneral 

Deputy  Assistant  Secretary  for  Housing. 
HUD  274    Special  Assistant  to  the  Secretary. 
HUD  275    Special  Assistant  to  the  Deputy 

Secretary. 
HUD  281    Special  Assistant  to  the  Regional 

Administrator. 
HUD  286    Staff  Assistant  to  the  Assistant 

Secretary  for  Administration. 
HUD  292    Special  AssisUnt  to  the  Deputy 

Assistant  Secretary  for  Economic 

Development. 
liUD  293    Special  Assistant  to  the  President, 

Government  National  Mortgage 

Association. 
HUD  319    Executive  Assistant  to  the 

Regional  Administrator. 
HUD  320    Special  Assistant  to  the  Assistant 

Secretary  for  Administration. 
HUD  323    Executive  Assistant  to  the 

Assistant  Secretary  for  Housing. 
HUD  324    Special  Assistant  to  the  Regional 

Administrator. 
HUD  336    Special  Assistant  (Scheduling}  to 

the  Assistant  Secretary  for  Public  Affairs. 
HUD  338    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Single  Family 

Housing  Programs. 
HUD  339    Special  Assistant  to  the  Regional 

Administrator. 
HUD  350    Special  Assistant  to  the  Regional 

Administrator. 
HUD  351    Special  Assistant  to  the  Regional 

Administrator. 
HUD  354    Special  Assistant  to  the  General 

Deputy  Assistant  Secretary  for  Public  and 

Indian  Housing. 
HUD  363    Special  Assistant  to  the  Assistant 

Secretary  for  Policy  Development  and 

Research. 
HUD  366    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Operations,  Office 

of  Housing. 
HUD  368    Special  Assistant  to  the  Regional 

Administrator. 
HUD  369    Special  Assistant  to  the  Assistant 

Secretary  for  Housing. 
HUD  370    Special  Assistant  to  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 
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tlUD373    Special  Assittant  (Speech  Issues) 

lo  the  A»iw>Bn<  Secretwry  for  Public 

Affairs. 
I  lUD  379    Assistant  Director.  Office  of 

Executive  Secretariat  to  the  Special 

Assistaiti  to  the  Secretary /Director. 

Executive  Secretariat. 
HUD  381    Special  Assistaat  to  the  Secretary. 
MUD  364    Special  Assistant  to  the  Assistant 

SeTclary  for  Public  and  Indian  Housing. 
IIUD385    Special  Assistant  to  the  Assistant 

Secretary  for  Public  Affairs. 
f  iUD  3M    Executive  Assistant  to  tKe  Deputy 

S«»cret»ry. 
I  IUD  392    Special  Assistant  to  the  Regional 

Administrator. 
MUD  394    Staff  Assistant  to  the  Assistant 

Secretary  for  Community  Planning  and 

Development. 
I  IUD  38B    Special  AssialanI  to  the  Secretary 

for  Field  Coordination,  reporting  to  the 

Deputy  Under  Secretary  for  FieW 

Coordination. 
I  IUD  399    Senior  Special  Assistant  for 

Coatract  Management  to  the  President 

Government  National  Mortgage 

Association. 
MUD  401    Special  Assistant  to  the  Assistant 

Secretary  for  Housing, 
1  IUD  402    Special  Asaistant  to  the  Assistant 

Secretary  for  Housing. 
HUD  404    Special  Assistant  to  the  Regional 

Administrator. 
HUD  406    Staff  Assistant  (Typing)  to  the 

Chief  of  Staff. 
HUD  407    Executive  Assistant  to  the 

Regional  Admhtistrator. 
HUD  408    Special  Projects  Coordinator  to 

the  Deputy  Assistant  Secretary  for  Policy. 

Financial  Management  and  Administration. 
HUD  409    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Policy.  Financial 

Management  and  Administration. 
HUD  417    Special  Assistant  to  the  Assistant 

Secretary  for  Administration. 
HUD  416    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Public  and  Indian 

Housing. 
HUD  421    Assistant  Director  for  Records 

Management  to  the  Director.  Executive 

Secretariat. 
HUD  422    Staff  Assistant  to  the  Director, 

Executive  Secretariat. 
HUD  423    Assistant  Director  to  the  Director, 

Executive  Secretariat. 
HUD  424    Special  Assistant-Multifamily 

Housing  for  Resident  initiatives  to  the 

Deputy  Assistant  Secretary  for  Multifamily 

Housing  Programs. 
HUD  425    Deputy  Assistant  Secretary  for 

Resident  initiatives  to  the  Assistant 

Secretary  for  Ihiblic  and  Indian  Housing. 
HUD  426    Special  Assistant  to  the  Assistant 

Secretary  for  Housing. 
HUD  427    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Executive  Services. 
HUD  428    Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Resident  Initiatives. 

Office  of  Ihiblic  and  btdian  Hotising. 

Section  Z13.3388   President's  Commission  on 
White  House  FeJlows     ■ 

PCWHF2    Associate  Director. 
PCWHF  3    Assistant  Director  for 

Educational  Programs  to  the  Director. 
PCWHF  4    Confidential  Assistant  to  the 

Director. 


Section  213.33S9    National  Mediation  Board 

NMB  52    Confidential  Assistant  to  a  Board 

Member. 
NMB  53    Confidential  Assistant  to  a  Board 

Member. 
NMB  54    Confidential  Assistant  to  the 

Chairman. 

Section  2T3.3391    Office  of  Personnel 
Management 

OPM  7    Deputy  Director  for  Congressional 

Relations  lo  the  Director.  Office  of 

Congressional  Relations. 
OPM  19    Special  Assistant  to  the  Associate 

Director  for  Administration. 
OPM  21    Special  Assistant  to  the  Director 

for  Conunanicstioos. 
OPM  25    Special  Assistant  to  the  Director. 

Office  of  Congreaaieaal  Relations. 
OPM  30    Special  Assistant  to  the  Director, 

Office  of  Communications. 
OPM  33    Conndential  Assistant  to  the 

Director.  Office  of  Congressional  Relations. 
OPM  36    Staff  Assistant  to  the  Director. 

Office  of  Executive  Adminittration. 
OPM  36    Confidential  Assistant  to  die 

General  Counsel 
OPM  41    Special  Assistant  to  the  Director. 

Office  of  Communications. 
OPM  43    Executive  Assistant  to  the  Director. 
OPM  44    Director  of  Intergovernmental 

Affairs  to  the  Director. 
OPM  47    Special  Assistant  to  the  Deputy 

Director. 
OPM  48    Staff  Assistant  to  the  Director. 

Of&:e  of  Executive  Adndnistratioa. 
OPM  49    Confidential  Assistant  to  the 

Director. 
OPM  50    Policy  Analyst  to  the  Director  of 

Policy. 
OPM  51    Director  of  Volunteer  Activities  to 

the  Director. 
OPM  52    Special  Assistant  to  the  Chief  of 

Staff. 

Section  213.3382    Federal  Labor  Relations 
Authority 

FLRA  7    Congressional  Affairs  and  Public 
Information  Officer  to  the  Chairman. 

Section  2133393    Pension  Benefit  Guaranty 
Corporation 

PBGC  6    Confulential  AasisUnt  to  the 

Executive  Director. 
I^CC  7    Special  AssisUnt  to  tiie  Exeoitive 

Director, 
race  8    Staff  Assistant  to  tbe  Deputy 

Elxecutive  Director. 

Section  213.3394    Department  of 
Transportation 

DOT  1    Staff  Assistant  to  the  Secretary. 
DOT  20    Congressiona]  Liaison  Officer  to  the 

Director.  Office  of  Congressional  Affairs. 
DOT  38    Special  Assistant  to  the 

Administrator.  National  Highway  Traffic 

Safety  AdministratioiL 
DOT  54    Congressional  Liaison  Officer  to  the 

Director.  Office  of  Congressional  Affairs. 
DOT  55    Congressional  Liaison  Officer  to  the 

Director.  Office  of  Congreisional  Affairs. 
DOT  69    Public  Affairs  Officer  to  the 

Admittistrstor.  Federal  Railroad 

Admin  is  trat  ion. 
DOT  70    Staff  Assistant  lo  the  Assistant 

Secretary  for  Governmental  Affairs. 


DOT  77    Staff  Assistant  lo  tbe  Director. 

Office  of  Small  and  Disadvantaged 

Business  Utilization. 
DOT  78    Staff  Assistant  to  the  Assistant 

Secretary  for  Governmental  Affairs. 
DOT  94    Staff  Assistant  to  the 

Administrator.  Federal  Aviation 

Administration. 
DOT  lOS    Chiet  Consumer  Affairs  Division. 

to  the  Director.  Office  of  Ihiblic  and 

Consuoier  Affairs.  Natiooal  Highway 

Traffic  Safety  AdninistrattoB. 
DOT  121    Deputy  Director  to  the  Director. 

Office  of  Coogressioaal  Affairs. 
DOT  127    Special  AssisUst  to  the  Assistant 

Secretary  for  Budget  and  Pro^vms. 
DOT  128    Special  Assistant  to  tbe 

Administrator.  Federal  Highway 

Administration. 
DOT  147    Special  Assistaat  to  the  Assistant 

Secretary  for  Public  Affairs. 
DOT  MS    Director.  Office  of  Media 

Relations  and  Special  I>rojects,  to  the 

Assistanl  Secretary  for  Public  Affairs. 
DOT  156    Staff  Assistant  to  the  Assistant 

Secretary  for  Policy  and  bitemationat 

Affairs. 
DOT  172    Staff  Assistanl  to  the  Chief  of 

Staff 
DOT  185    Special  Assistant  to  the  Deputy 

Assistanl  Secretary  for  Policy  and 

httemational  Affairs. 
DOT  186    Director.  Office  of  Public  Affairs. 

to  the  Administrator.  Urban  Mass 

Transportation  Administration. 
DOT  191    Staff  Assistant  to  the  Assistant 

Administrator  for  Public  Affairs.  Federal 

Aviation  Administration. 
DOT  192    Staff  Assistant  to  the  Director. 

Office  of  Small  and  Disadvantaged 

Business  Utilization. 
DOT  197    SUff  Assistant  to  tka  SecreUry. 
DOT  198    Special  Assistant  to  the 

Administrator.  Federal  Highway 

Administraltoo. 
DOT  216    Staff  Assistant  to  the 

Administrator.  Federal  Aviation 

Administration. 
DOT  217    Special  Assistant  to  the 

Administrator.  Research  and  Special 

Programs  Administratian. 
DOT  233    Staff  Assistant  to  the  General 

CoMnsel. 
DOT  235    Special  Assistant  for  Scheduling  to 

the  Secretary. 
DOT  240    Sp«Hal  Assistanl  to  the  Assistant 

Administrator  for  I>ublic  Affairs.  Federal 

Aviation  Administration. 
DOT  249    Deputy  Executive  Secretary  for 

I'olicy  to  the  Director.  Executive 

Secretariat. 
DOT  257    Staff  Assistant  to  the  Assistant 

Secretary  for  Public  Affairs. 
DOT  265    Special  Assistant  to  the  Director. 

Office  of  I^lblic  Affairs.  Federal  Highway 

Administration. 
DOT  274    Special  Assistant  lo  the  Assistant 

Secretary  for  Public  Affairs. 
DOT  277    Staff  Assistant  to  the  Deputy 

Adninistrator.  Urban  Mass  Transportation 

Administration. 
IX)T278    Staff  Assistant  to  the  Deputy 

Secretary. 
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DOT  279    Director. 

and  Research,  tc 

for  Public  Affair 
DOT  285    Special 

Administrator 

Safety  Administration 
DOT  288    Deputy 

Affairs  to  the  Director. 

Intergovemmen 
DOT  307    DirectoJ. 

Inlergovemmenl  al 

the  Assistant 

Affairs. 
DOT  309    Special 

Administrator, 

Adminislratioa 


Assistant  to  the 
^  ational  Highway  Traffic 
ation. 
Director  of  Industry 

Office  of 
1  and  Industry  Affairs. 
Office  of 

and  Industry  Affairs,  to 
Secretary  for  Governmental 

Assistant  to  the 
F  ederal  Aviation 


is. 
tiw,  ly 


■f(r 


I  A(  Im 


:  Al  Imii 


DOT  311 

Staff. 

DOT  312    Special 
Administrator, 
Development 

DOT  313    Director 
Consumer  Affai 
National  High 
Administration 

DOT  314    Staff  Ai  i 
Administrator 
International 
Administration. 

DOT  315.  Directo 
Affairs  to  the 
Highway  Traffic 

DOT  316    Special 
Assistant 
International 

DOT  317    Deputy 
the  Assistant 
Government  aa 
Aviation 

DOT  318    Staff 

DOT  319    Congre^; 
the  Assistant 
Government  an(  I 
Aviation 

DOT  321    Staff 
Administrator, 
Administration. 

DOT  322    Specia 
Assistant  and 
Enforcement  a 

DOT  323    Staff 
Office  of  Small 
Business  Utiliz^ 

DOT  325    Staff 
Staff. 

DOT  326    Staff 
Administrator. 
Administration. 

DOT  329    Staff 

DOT  330    Staff 
Administrator, 
Administration 

DOT  331  Staff 
Administrator 
Aviation 

DOT  332  Staff 
Administrator. 

DOT  333    Staff 

DOT  334    Staff 

DOT  335    Staff 
Office  of  the 
DOT  336    Staff 
DOT  339    Director 
Support  to  the 


Staff  Al  sistant  to  the  Chief  of 


Assistant  to  the 
int  Lawrence  Seaway 
Cc^oration. 

Office  of  Public  and 
to  the  Administrator, 
Traffic  Safety 


sistant  to  the  Associate 
Policy.  Planning  and 
A^ation,  Federal  Aviation 


■i^s 
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.  Office  of  Speech  Writing 
the  Assistant  Secretary 


of  Intergovernmental 

inistralor.  National 

Safety  Administration. 

Assistant  to  the  Deputy 

for  Policy  and 


;  Secrel  ary 
Af  airs. 

Assistant  Administrator  to 
Administrator  for 

Industry  Affairs.  Federal 
Administration. 

AMistant  to  the  Secretary, 
sional  Liaison  Officer  to 

inistrator  for 
Industry  Affairs,  Federal 
Admir  istration. 

A  isistant  to  the 
I  ederal  Highway 


i\  Assistant  to  the  Special 
C  irector  for  Drug 

Program  Compliance. 
Assistant  to  the  Director. 

ind  Disadvantaged 

ion. 
A  ssislant  to  the  Chief  of 

Assistant  to  the 
'ederal  Railroad 


y^sistant  to  the  Secretary, 
sistant  to  the  Deputy 
'ederal  Highway 


fi  ssistant  to  the  Assistant 
1 3r  F"ublic  Affairs,  Federal 
Admii  listration. 

Assistant  to  the 

Maritime  Administration, 
/^ssistant  to  the  Secretary, 
istant  to  the  Secretary. 
Assistant  to  the  Director, 
E)^cutive  Secretariat. 

istant  to  the  Secretary, 
of  Program  and  Policy 
I  >eputy  Administrator, 


/  ssii 


Research  and  Special  Programs 
Administration. 

Section  213.3395    Federal  Emergency 

Management  Agency 

FEMA  3    Director  of  Congressional  Affairs 

to  the  Director  of  External  Affairs. 
FEMA  28    Special  Assistant  to  the  Director. 
FEMA  34    Executive  Assistant  to  the  Deputy 

Director. 

Section  213.3396    National  Transportation 

Safety  Board 

NTSB 1    Special  Assistant  to  a  Board 

Member. 
NTSB  2    Secretary  (Typing)  to  the  Chairman. 
NTSB  30    Confidential  Assistant  to  the 

Chairman. 
NTSB  31    Confidential  Assistant  to  a  Board 

Member. 
NTSB  32    Confidential  Assistant  to  a  Board 

Member. 
NTSB  33    Confidential  Assistant  to  a  Board 

Member. 
NTSB  34    Confidential  Assistant  to  a  Board 

Member. 
NTSB  92    Director,  Office  of  Congressional 

and  Intergovernmental  Relations,  to  the 

Chairman. 
NTSB  98    Special  Assistant  to  the  Vice 

Chairman. 
NTSB  102    Special  Assistant  to  a  Board 

Member. 
NTSB  106    Director  of  Public  Affairs  to  the 

Chairman. 

Authority:  5  U.S.C.  3301,  3302:  E.0. 10577,  3 
CFR  1954-1958  Comp..  p.  218. 
Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 
[FR  Doc.  91-22837  Filed  9-23-91;  8:45  am) 

BHXMG  COOC  e32S-01-M 

Pay-for-Performance  Labor- 
Management  Committee;  Ctiange  in 
Meeting  Schedule 

The  Office  of  Personnel  Management 
announces  a  change  of  the  date  for  the 
following  meeting: 

Name:  Pay-for-Performance  Labor- 
Management  Committee. 

Date  and  Time:  The  meeting  scheduled  for 
September  27, 1991,  9  a.m.  to  5  p.m.  has  been 
changed  to  October  10, 1991,  9  a.m.  to  5  p.m. 
due  to  the  unavailability  of  committee 
members  on  the  previously  scheduled  date. 

Place:  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington,  DC  20415- 
0001.  The  meeting  will  be  held  in  room  1350. 

Type  of  Meeting:  Open. 

Point  of  Contact:  Ms.  Doris  Hausser.  Chief 
of  the  Performance  Management  Division, 
room  7454,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington,  DC  20415- 
0001. 

Purpose  of  Meeting:  To  consider  ways  to 
strengthen  the  linkage  between  the 
performance  of  General  Schedule  employees 
and  their  pay. 

Agenda:  Committee  goals  and  objectives: 
scope  of  inquiry;  research  and  resources 
regarding  performance-based  pay;  basic 


Issues  and  challenges  facing  the  committee: 
committee  administration:  comments  and 
observations:  public  input:  closing. 

SUPPLEMENTARY  INFORMATION:  The 

committee  welcomes  written  data, 
views,  or  comments  concerning  pay-for- 
performance  for  General  Schedule 
employees.  All  such  submissions 
received  by  close  of  business  (COB)  on 
October  3, 1991  will  be  provided  to  the 
committee  members  and  included  in  the 
record  of  the  October  10, 1991  meeting. 

If  time  permits,  the  committee  will 
consider  oral  presentations  relating  to 
agenda  items.  Persons  wishing  to 
address  the  committee  orally  at  a 
meeting  should  submit  a  written  request 
to  be  heard  by  the  deadline  listed  above. 
The  request  must  include  the  name  and 
address  of  the  person  wishing  to  appear, 
the  capacity  in  which  the  appearance 
will  be  made,  a  short  summary  of  the 
.  intended  presentation,  and  an  estimate 
of  the  amount  of  time  needed. 

All  communications  regarding  this 
committee  should  be  addressed  to  the 
Point  of  Contact  named  above. 
U.S.  Office  of  Personnel  Management 
Constance  Berry  Newman. 
Director. 
|FR  Doc.  91-22955  Filed  9-23-91;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29703;  FH«  No.  SR-Amex- 
91-21] 

Self-Regulatory  Organlzatlonsr  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  To  Increasing  AUTO-EX 
Eligibility  for  Major  Market  Index 
Options 

September  18. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s{b)(l).  notice  is  hereby 
given  that  on  August  26, 1991.  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  increase,  from 
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20  to  50  contracts,  the  size  of  the  orders 
for  Major  Market  Index  ("XMr)  options 
that  are  eligible  for  execution  through 
the  Exchange's  automated  execution 
system  ("AUTO-EX"). 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commissioa  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
secUons  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organfzation's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

AUTO-EX  is  the  Exchange's 
automated  execution  system  which 
enables  member  firms  to  route  public 
customer  market  and  marketable  limit 
orders  in  options  for  automatic 
execution  at  the  best  bid  or  offer  at  the 
time  the  order  is  entered.  If  the  best  bid 
or  offer  is  on  the  specialist's  book,  the 
income  order  is  routed  to  the  specialist's 
post  where  it  is  executed  against  the 
book  order,  thus  assuring  that  pubhc 
customer's  orders  on  the  book  retain 
priority  over  orders  in  the  crow.  If  the 
best  bid  or  offer  is  not  on  the  specialist's 
book,  the  contra  side  of  the  AUTO-EX 
trade  is  assigned  on  a  rotation  basis  to 
either  one  of  the  Amex  registered  option 
traders  who  have  signed  on  the  system 
or  lo  the  specialist.  AUTO-EX  then 
reports  such  executions  back  to  the 
entering  member  firms  as  well  as  to  the 
last  sale  tape,  thus,  effectively  resulting 
in  "locked  in"  trades  (since  the 
Exchange  submits  both  sides  to 
comparison)  and  thereby  eliminating 
operational  burdens  for  such  users. 

When  the  Exchange  began  using  the 
AUTO-EX  system  in  December  1985. 
order  eligibility  (market  and  marketable 
limit  orders)  for  AUTO-EX  was  10 
contracts  and  in  September  1987  the 
Exchange  received  Commission 
approval  to  expand  the  eligible  number 
to  20  contracts.*  The  Exchange  now 
proposes  to  increase  AUTO-EX  order 


eligibility  for  the  XMI  from  20  to  50 
contracts. 

The  XMI  has  been  the  Exchange's 
most  active  option  since  its  inception  in 
1983.  As  such,  customer  order  activity 
can  be  extremely  high  at  times.  Member 
firms  who  utilize  the  AUTO-EX  system 
have  expressed  a  great  deal  of 
satisfaction  with  the  system's 
capabilities  to  avoid  operational 
burdens  by  providing  for  the  quick  and 
timely  execution  of  orders  and  the 
transmission  of  executed  trade  data  for 
comparison.  An  increase  in  XMI  AUTO- 
EX  order  eligibility  will  further  enhance 
execution  efficiencies  and  liquidity  for 
public  customers  and  should  have  great 
appeal  to  both  retail  and  institutional 
users. 

To  continue  to  ensure  that  AUTO^X 
participants  (floor  trades  and  the 
specialist)  in  XMI  have  adequate 
capitalization  to  cover  their  trades,  each 
participant  will  continue  to  be  assigned 
a  maximum  of  10  contracts  per 
transaction.  For  example  an  AUTO-EX 
eligible  order  to  buy  50  contracts  will  be 
split  into  five  10  contract  pieces  and 
assigned  to  five  different  participants. 
The  entering  firm  will  receive  a  single 
report  with  five  contra  sides. 

The  Exchange  intends  to  implement 
this  proposal  in  conjunction  with  the 
impending  split  of  the  XMI  to  one-half 
its  present  value.*  The  Exchange 
expects  that  the  proposed  split  of  the 
XMI  index  value,  coupled  with  the 
increase  in  AUTO-EX  eligibility  to  50 
contracts,  will  significantly  help  attract 
additional  investor  interest  in  XMI 
options. 

The  Exchange  beHeves  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Exchange  since  it  will 
enhance  the  Exchange's  services  and 
provide  better  liquidity  for  public 
customers  engaged  in  executing 
transactions  in  XMI  options.  Therefore, 
the  Exchange  believes  that  the  proposed 
rule  changis  is  consistent  with  section 
6(b)(5)  of  the  Act  which  provides  that 
the  rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investing  public. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 


Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  chartge 
should  be  disapproved. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  15, 1991. 

For  the  Conunission.  by  tke  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Mafgaret  H.  McFarlaad. 
Deputy  Secretary. 
[PR  Doc  91-22976  Ftlad  »-2»-Sl:  6:45  an) 
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Proposed  Rule  Change  by  National 
Association  of  purities  Dealers,  Inc. 
Relating  to  Amefidments  to  Sctiedule 
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C  to  the  NASD's 


September  18. 1991 

Pursuant  to  8e(  lion 
Securities  Excha  ig 
15  U.S.a  78s(b](  ) 
given  that  on  Au  ;ust 
National  Associt  t 
Dealers.  Inc.  (N/  SD 
filed  with  the  Securities 
Commission  ( 
proposed  rule  chjange 
Items  I.  II.  and 
have  been  prepared 
Commission  is 
solicit  comment! 
change  from  in 


9(b)(1)  of  the 
e  Act  of  1934  (Act), 
notice  is  hereby 
23. 1991.  the 
ion  of  Securities 
or  Association) 
and  Exchange 
orCommission)  the 
as  described  in 
below,  which  Items 
by  the  NASD.«  The 
p  iblishing  this  notice  to 
on  the  proposed  rule 
te  rested  persons. 


I.  Self-Regulator  i  Organizadon's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  i  iroposing  to  amend 
Schedule  C  to  th  b  NASD's  By-Laws  to 
adopt  deadlines  for  the  consideration  of 
applications  for  membership  and  to 
extend  the  effec  iveness  of  membership 
restrictions  to  sv  ccessors  to  the 
ownership  or  co  itrol  of  the  applicant. 
Proposed  new  U  nguage  is  in  italics, 
proposed  deletit  ns  are  in  brackets. 

Text  of  Proposed  Amendment  to 
Schedule  C  of  Ule  By-Laws 


Applications  foi 


(1)  Premembers  hip  Interviews 

applici  int  for  membership  in 
shall  furnish  to  the 
3r  the  District  in  which  it 
have  its  principal  place 


f) 


tjl 


aid: 


(a)  An 
the  Corporation 
District  Office 
has  or  intends 
of  business: 

(1)  A  copy  of 
the  Securities 
Commission 
under  the  Secu^t 
1934; 

(2)  Its  most 
balance  sheet, 
computation 

(3)  A  copy 
procedures; 

(4)  A  list  of 
general  partnei  9 
persons  who 
at  the  time  of 

(5)  A  descri 
in  which  it  in 


ts  current  submission  to 
Exchange 
pursuant  to  rule  15bl-2(c) 
ies  Exchange  Act  of 


'  The  NASD  rile( 
proposed  rule  chanpe 
and  available  for  i: 
public  reference 


Membership 


recent  trial  balance. 

upporting  schedules  and 
ofinet  capital; 
ofjits  written  supervisory 


1  officers,  directors, 
employees  and  other 
be  associated  with  it 
ission  to  membership; 
ion  of  business  activities 
to  engage;  and 


wU 
a  Jmi 


tends 


three  amendments  to  this 
.  that  are  technical  in  nature 
I  spection  and  copying  in  the 


(6)  Such  other  relevant  information 
and  documents  as  may  be  requested  by 
the  District  Office. 

Unless  otherwise  determined  by  the 
District  committee,  an  applicant's  failure 
to  respond  or  a  materially  inadequate 
response  to  a  request  for  information  by 
the  District  Office  within  sixty  (60)  days 
of  the  request  shall  result  in  the 
termination  of  that  application. 

(b)  Before  an  applicant  shall  be 
admitted  to  membership  in  the 
Corporation,  and  within  a  reasonable 
time  after  receipt  of  the  foregoing 
information,  the  District  Office  shall 
schedule  a  premembership  interview  at 
which  the  responsible  personnel  of  the 
applicant,  as  determined  by  the  District 
Office,  shall  personally  appear  at  the 
District  Office.  At  such  interview,  the 
applicant  shall  demonstrate,  in 
accordance  with  the  criteria  listed  in 
section  1(c)  hereof,  the  appropriateness 
of  its  admission  to  membership  in  the 
Corporation  to  conduct  the  type  of 
business  intended  in  the  manner 
specified  in  its  submission.  Unless 
otherwise  determined  by  the  District 
committee,  an  applicant  shall  have 
twelve  (12)  months,  from  the  date  of 
application  made  in  accordance  with 
section  1(a)  above,  to  complete  the 
premembership  review  process.  Failure 
to  complete  requirements  for  review  by 
the  District  committee  by  that  date  shall 
result  in  the  termination  of  that 
application. 

(c)  The  premembership  interview  shall 
address  the  applicant's  business  plans 
to  determine  their  adequacy  and 
consistency  with  the  federal  securities 
laws  and  the  rules  of  the  Corporation; 
good  business  practices  in  the 
investment  banking  or  securities 
business;  a  member's  fiduciary 
obligation  to  its  customers;  and  the 
public  interest  and  the  protection  of 
investors.  The  premembership  interview 
shall  review,  among  other  things[,]/ 

(1)  The  nature,  adequacy,  source  and 
permanence  of  applicant's  capital  and 
its  arrangements  for  additional  capital 
should  a  business  need  arise; 

(2)  The  applicant's  proposed 
recordkeeping  system; 

(3)  the  applicant's  proposed  internal 
procedures,  including  compliance 
procedures; 

(4)  The  applicant's  familiarity  with 
applicable  NASD  rules  and  federal 
securities  laws; 

(5)  The  applicant's  capability  to 
properiy  conduct  the  type  of  business 
intended  in  view  of  the[:J; 

A.  Number,  experience  and 
qualifications  of  the  persons  to  be 
associated  with  it  at  the  time  of  its 
admission  to  membership!;), 

B.  Its  planned  facilities!;), 


C.  Arrangements,  if  any.  with  banks, 
clearing  corporations  and  others,  to 
assist  in  the  conduct  of  its  securities 
business!;], 

D.  Supervisory  personnel,  methods 
and  procedures;  and 

(6)  Other  factors  relevant  to  the  scope 
and  operation  of  its  business. 

(d)  Within  thirty  (30)  days  after  the 
conclusion  of  such  premembership 
interview,  or  if  further  information  and/ 
or  documents  are  requested,  within 
thirty  (30)  days  of  the  receipt  of  such 
information  or  documents,  the  District 
Office  shall  notify  the  applicant  In 
writing  whether  its  application  had  been 
granted,  denied,  or  granted  subject  to 
restrictions  on  its  business  activities, 
and  provide  the  rationale  for  such 
determination. 

(e)  In  all  cases  where  restrictions  are 
placed  on  its  business  activities,  the 
applicant  shall,  prior  to  approval  of 
membership,  execute  a  written 
agreement  with  the  Corporation 
agreeing  to  abide  by  the  restrictions 
specified  in  the  determination  and 
agreeing  not  to  modify  its  business 
activities  in  any  way  inconsistent  with 
such  agreement  without  first  notifying 
the  Corporation  and  receiving  its  written 
approval.  These  restrictions  shall 
remain  in  effect  and  are  binding  on  the 
applicant  and  all  successors  to  the 
ownership  or  control  of  the  applicant 
until  modified  pursuant  to  paragraph  (3) 
below. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  amend  part 
I,  section  1  of  schedule  C  to  the  NASD 
By-Laws,  which  sets  forth  the 
application  review  process  for  new 
member  applications  ("the 
premembership  interview  process"  or 
"PMI  process"),  to  adopt  deadlines  for 
the  consideration  of  applications  and  to 
extend  the  effectiveness  of  membership 
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restrictions  to  successors  to  the 
ownership  or  control  of  the  applicant. 

As  part  of  the  PMI  process  an 
application  is  subjected  to  scrutiny  by 
the  District  staff  prior  to  the  actual 
interview.  If  the  application  is 
inadequate  in  any  respect,  or  if  the 
District  staff  requires  more  information 
in  order  to  evaluate  the  applicant's 
qualifications  for  membership,  requests 
for  clarification  or  additional 
information  may  be  made  of  the 
applicant.  Section  1(a).  as  proposed, 
would  allow  the  NASD  to  reject  an 
application  after  sixty  (60)  days  where 
the  applicant  has  failed  to  respond  to  a 
request  from  the  NASD  for  information, 
or  where  the  applicant  has  failed  to 
amend  a  materially  inadequate  response 
pursuant  to  a  request  from  the  NASD. 

In  the  event  an  application  is 
materially  inadequate  the  applicant  will 
be  notified  in  writing  of  the 
inadequacies  and  of  the  information 
which  is  required  to  remedy  the 
inadequacy.  Once  an  applicant  has  been 
notified  of  the  inadequacy,  or  of  the 
additional  information  required,  the 
NASD  believes  that  it  is  the  applicant's 
obligation  to  provide  the  information  in 
a  timely  fashion.  The  NASD  also 
believes  it  is  important  that  the 
processing  of  an  application  not  be 
unduly  delayed  and  that  information 
needed  to  properly  evaluate  an 
application  should  be  promptly  supplied. 
Indeed,  section  1(b)  requires  the  NASD 
to  schedule  a  PMI  "within  a  reasonable 
time"  after  the  NASD  receives  the 
necessary  information.  The  proposed 
amendment  will  impose  similar 
promptness  obligations  on  applicants, 
will  allow  the  NASD  to  reject  dormant 
or  persistently  inadequate  applications 
and  will  expedite  the  PMI  process  for  all 
applicants. 

Similarly,  certain  applications  contain 
deficiencies  which  cannot  be  corrected 
sufficiently  to  gain  approval  within 
twelve  (12)  months  of  the  application 
date.  Under  section  1(d).  within  thirty 
(30)  days  of  the  conclusion  of  the 
applicant's  PMI.  or  the  receipt  of  further 
information  or  documents,  the  NASD  is 
required  to  notify  an  applicant  and 
inform  the  applicant  that  its  application 
has  been  granted,  denied,  or  granted 
with  restrictions.  Section  1(D).  therefore, 
imposes  substantial  obligations  on  the 
NASD  to  act  quickly  on  completed 
applications. 

The  NASD  believes  that  applicants 
should  be  under  a  similar  obligation  to 
actively  pursue  the  completion  of  the 
application  process.  Consequently,  the 
NASD  is  proposing  that  section  1(b)  be 
amended  to  allow  the  NASD  to  reject  an 
application  if  the  applicant  does  not 
complete  the  review  process  within 


twelve  (12)  months  of  the  filing  of  the 
application.  The  proposed  amendment 
will  allow  the  NASD  to  reject  any 
application  which  is  not  approved 
within  twelve  (12)  months  of  the 
application's  date,  thereby  cutting  off 
further  consideration  of  the  application 
when  the  applicant  fails  to  take  the 
actions  required  to  complete  the 
application.  Rejection  will  not  occur  if 
the  delay  in  approval  of  the  application 
is  caused  by  the  NASD. 

Both  of  the  proposed  amendments  to 
sections  1(a)  and  1(b)  are  designed  to 
streamline  the  application  review 
process,  not  to  prevent  the  full  and  fair 
review  of  applications.  The  normal 
communication  between  the  NASD  and 
the  applicant  during  the  PMI  process 
will  include  notice  of  the  deadlines 
imposed  by  the  proposed  amendments 
and  the  consequences  of  the  failure  to 
meet  the  deadlines.  If  an  application  is 
terminated  pursuant  to  the  proposed 
amendment  to  sections  1(a)  and  1(b)  the 
applicant  will  be  free  to  reapply  for 
membership  by  submitting  a  new 
application  along  with  the  appropriate 
application  fee.  Thus,  the  fundamental 
fairness  of  the  PMI  process  will  be 
preserved. 

Finally,  the  NASD's  approval  of  an 
application  may  include  restrictions  on 
the  member's  business  activities 
designed  to  limit  the  member  to  the 
types  or  quantity  of  securities  business 
activity  which  is  consistent  with  the 
member's  financial  strength,  internal 
procedures  and  the  experience  of  its 
management.  Such  restricted  approval  is 
called  a  "restrictive  agreement"  and, 
pursuant  to  section  1(e),  the  applicant's 
membership  in  the  NASD  is  contingent 
on  its  agreeing  to  abide  by  the 
restrictions. 

If  the  ownership  or  control  of  the 
member  changes,  the  NASD  is 
concerned  that  the  new  owners  or 
controlling  persons  understand  that  the 
restrictive  agreement  continues  to  limit 
the  member's  business.  The  member's 
business  cannot  be  modified  beyond  the 
scope  of  the  restrictive  agreement  until 
the  member  has  made  application  to  the 
Association  and  the  modifications  have 
been  approved. 

The  NASD  is  proposing  to  amend 
Section  1(e)  to  state  that  all  restrictions 
placed  on  an  applicant's  business  will 
remain  in  effect  until  modified  pursuant 
to  section  3  of  part  I,  and  will  bind  all 
successors  to  the  applicant.  This 
amendment  codifies  the  NASD's  view 
that  a  restrictive  agreement  is  binding 
on  the  member  firm,  not  just  the 
principals,  and  the  changes  in 
ownership  or  control  of  the  member  do 
not  operate  to  remove  or  reduce  the 
limitations  in  the  restrictive  agreement. 


The  proposed  amendment  will 
emphasize  the  NASD's  requirement  that 
restrictive  agreements  can  be  amended 
only  after  the  approval  of  a  written 
application  submitted  to  the  District  in 
which  the  member  has  its  principal 
place  of  business. 

The  NASD  has  requested  that  the  rule 
change  be  effective  on  a  date  specified 
in  a  Notice  to  Members  announcing  the 
SEC's  approval  of  the  rule  filing — with 
such  date  to  be  not  later  than  thirty  (30) 
days  following  the  purblication  of  the 
Notice  to  Members.  The  NASD  further 
intends  that  the  proposed  rule  change 
shall  be  applicable  to  all  new 
applications  and  applications  in  process 
on  the  effective  date. 

The  NASD  believes  the  proposed 
changes  to  Schedule  C  of  the  By-Laws 
are  consistent  with  the  provisions  of 
section  15A(g)(3)(A)  of  the  Act.  which 
allow  the  NASD  to  deny  or  condition 
membership  in  the  NASD  on  the 
member's  ability  to  demonstrate 
financial  reponsibility  and  operational 
capability  pursuant  to  standards 
established  by  the  NASD. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  would 
be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
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U.S.C.  552,  wUl  b^  available  for 
inspection  and  ccfpying  in  the 
Commission's  Public  Reference  Room. 
Oipies  of  the  filritg  will  also  be 
available  for  insfjecfion  and  copyir^  at 
I  of  NASD.  AH 

Id  refer  to  File  No.  SR- 

I  shouki  be  submitted 


the  principal  off 
submissions  shod 
N.ASl>-91-45  anc 


bv  October  15,  Ifi  91. 


•  Cammisskm.  by  the  Division  of 
porsoant  to  delegated 
3.30-3(3)112), 


IR 
91-U] 


For  the  I 
Market  Regulatkin. 
authority.  17  CFR  2Cio.: 
Margaret  H.  McFai^md, 
Deputy  Secretary. 

[FR  Doc.  91-22904  tiled  9-23-91;  8:45  am] 
wuMQ  oooE  sma-oi  II 


No.  34-2  i702;  FHe  No.  SR-PHtX- 


Self-Re0ulatory  Drganizations; 
Philadelphia  Stock  Exchange.  Inc^ 
Order  Approving  Proposed  Rule 
Change  Retatfng  to  the  Exerdse  of 
Discretion  by  «  floor  Broker  Over  a 
Regislered  Options  Trader's  Order 

September  la  1991 

On  April  25,  K  91.  Ae  Philadelphia 
Stock  Exchange,  Inc.  n'MLX"  or 
"Exchange")  subtnittcd  to  the  Securities 
and  Exchange  QHnmission 
("Commission"),  {pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  •  Wnd  rale  19b-4 
therennder,*  a  proposed  rule  change  to 
prohibit  a  floor  broker  from  exercising 
any  discretion  oier  a  Registered 
r'ROT)  order. 
Currently,  Boor  I  rokers  are  prohibited 
from  exercising  i  ny  discretion  as  to  the 
class,  quantity,  or  nature  [i.e.,  buy  or 
order. 

i  "ule  change  was 
published  for  coi  nment  ia  Securities 
Exchange  Act  R<  lease  No.  29179  (May  8, 
1391).  56  FR  223e  2  (May  15, 1991).  No 

( '  •eceived  on  the 
proposed  rule  cl  ange. 

Currently,  Pii  X  fiuJe  1065  provides 
that  it  is  a  violat  on  of  Exchange  rules 
for  a  floor  broke  •  to  exercise  discretion 


seH)ofanROrs 
The  proposed 


'  i5U.s.CTBsn>ni  naea). 

=  17  era  2«».Mb-4  (1"WI>). 


with  respect  to  any  options  order's 
class,  quantity  or  nature  [i.e..  whether 
the  order  h  to  buy  or  seU).  Hie  anrcnt 
proposal  will  extend  this  prohibition  to 
include  the  exercise  of  price  discretion 
by  a  floor  broker  over  an  ROT  order. 
Specifically,  the  proposal  adds  new 
Commentary  .02  to  rule  1065  whicb  will 
expressly  limit  the  ability  of  a  broker  to 
exercise  any  discretion  with  respect  to 
any  aspect  of  an  ROT's  order.  The 
proposed  nde  change  does  not  affect 
floor  broker  discretion  as  to  the  price  of 
customer  orders,  which  is  stiil  permitted. 

Tlte  proposal  makes  coaforming 
amendments  to  the  Exchange's  Option 
Floor  Procedures  Advice  ("OFPA")  C-3 
(Handling  Registered  Option's  Traders' 
Orders)  to  provide  for  specific  fines  to 
be  imposed  on  floor  brokers  when  they 
exercise  any  discretion  over  an  ROTs 
order. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  aad  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.'  Specifically, 
the  Conmission  finds  that  the  proposal 
to  prohibit  a  floor  broker  from 
exercising  any  price  discretion  over  an 
ROT's  order  is  consistent  with  section 
6(bN5)  in  that  it  promotes  jttst  and 
equitable  principals  of  trade  by 
providing  consistency  in  the  application 
of  exchange  rules  to  ROTs  and  floor    • 
brokers. 

Althoagh  Exchange  rules  currently 
prohibit  an  ROT  from  granting  a  floor 
broker  discretionary  authority  over  bis 
orders,  they  only  prohibit  a  floor  broker 
from  exercising  discretion  over  the 
class,  quantity,  or  nature  (V-c  buy  or 
sell)  of  an  ROT's  oider.-*  Exchange  rules 
presendy  do  nc^  specifically  prohibit  a 
floor  br(Aer  from  exercising  price 
discretion  over  an  ROTs  order. 
Hierefore,  wider  current  Exchange  rules, 
the  exercise  of  price  discretion  by  a 
floor  broker  trver  an  ROTs  order  results 
in  a  nile  violation  for  the  ROT,  but  not 
for  the  floor  broker  exercising  the 
discretion.  The  Phlx  proposal  will  close 
this  regulatory  loop-hole  and  will  result 
in  the  consistent  application  of 
Exchange  rules  regarding  the  exercise  of 
discretionary  aiklbority  by  iloor  brokers 
over  ROT  orders. 

//  Je  Therefore  Ordered  Parsuant  to 
section  19(b)(2)  of  die  Ad,*  that  the 


*  IS  U.S.C.  78f  (19.18). 

*  See  PHUC  Rule  1066  and  OFPA  B-i. 

*  15  US.C  7«<{b)(2)  nW8). 


proposed  rule  change  (SR-PHLX-91-13) 

is  approved. 

For  the  Comroiuion,  by  the  Oivision  of 
Market  Regulation,  pursuant  to  del^ated 
authority.* 

Margaret  H.  McFadand. 
Deputy  Secretary. 

[FR  Do&  91-22977  FUed  9-23-91;  S:45  am) 
Biuma  cooc  nm-st-a 


(Rel.  Na  IC-M324;  812-72281 

American  Capital  Comstock  Fund^  Inc.. 
et  al,;  App1k:ation 

September  18, 1991. 

AGENCY:  Secorities  and  Exdiange 

Commission  (the  ~SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  ihe'Investmettt 

Company  Act  of  1940  rAct"). 

APPLICANTS:  American  Capital  Asset 
Management,  Inc.  (the  "Adviser^. 
American  Capital  Marketing,  Inc.  (the 
"Distributoi^j.  American  Capital 
Comstock  Fund.  Intx,  American  Capital 
Corporate  Bond  Fund,  Inc.  American 
Capital  Emerging  Growth  Fund,  Inc., 
American  Capital  Enterprise  Fund,  Inc., 
American  Capital  Equity  Income  Fund, 
Inc.,  American  Capital  Federal  Mortgage 
Trust,  American  Capital  Government 
Securities,  Inc..  American  Capital 
Growth  and  bicorae  Fund.  InCn 
American  Capital  Harbor  Fund.  IqCm 
American  Capital  High  Yield 
Investments,  Inc.,  American  Capital 
Municipal  Bond  Fund,  Inc,  American 
Capital  Pace  Fund,  Inc  American 
Capital  Tax-Exempt  Trust,  and  any 
other  open-end  management  investment 
company  for  which  the  Adviser  or  the 
Distributor,  or  any  successor  thereof, 
serve  as  principal  underwriter  or 
investment  adviser  (such  investment 
companies  are  collectively  referred  to  as 
the  'Tunds"). 

RELEVANT  ACT  SECTIONS:  Order 
requested  under  sectioae(c)  for  an 
exemption  from  sections  2(a)(22). 
2(a)(35),  18(1),  18(g).  18(i).  Z2(c}and  224d) 
of  the  Act  and  rule  22c-l  thereunder. 
SUMMART  OF  APPUCATtOM!  Applicants 
seek  an  order  that  would  permit  the 
Funds  (a)  to  issue  two  classes  of  shares 
represGTiting  interests  in  the  same 
portfolio  of  securities,  one  of  which 
would  convert  to  the  other  class  after  a 
specified  period  to  permH  investors  to 
benefit  from  lower  rule  12b-l 
distrib«tion  fees,  and  (b)  to  assess  a 
contingent  deferred  sales  load  TCDSLI 
on  certain  redemption  of  shares  of  one 


•  17  CFR  2O0.3O-3(a)(12)tlS00). 
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of  the  classes,  and  to  waive  the  CDSL  in 
certain  cases. 

nUNQ  date:  The  application  was  filed 
on  January  26, 1989  and  amendments 
were  filed  on  May  8. 1991.  August  5. 
1991,  and  September  4. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  may 
request  a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  16, 1991.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service, 
hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  2800  Post  Oak  Blvd., 
Houston,  Texas  77056. 
FOR  FURTHER  INFORMATION  CONTACT 
Felice  R.  Foundos,  Staff  Attorney,  at 
(202)  272-2190  or  Barry  D.  Miller,  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPt^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

A.  The  Dual  Distribution  System 

1.  Each  of  the  Fuods  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Adviser 
serves  as  the  Funds'  investment  adviser 
and  manager  and  the  Distributor  acts  as 
principal  underwriter  of  the  Funds' 
shares.  Shares  of  the  Funds  are 
currently  offered  to  the  public  at  their 
net  asset  value  plus  a  front-end  sales 
load.  Each  of  the  Funds,  except 
American  Capital  Comstock  Fund.  Inc. 
("Comstock  Fund"),  makes  rule  12b-l 
payipents  to  the  Distributor  at  an  annual 
rate  ot  up  to  .25%  of  such  Fund's  average 
daily  net  assets. 

2.  Applicants  propose  to  establish  a 
dual  distribution  system  (the  "Dual 
Distribution  System")  to  enable  each  of 
the  Funds  to  offer  investors  the  option  of 
purchasing  shares  either  subject  to  a 
conventional  front-end  sales  load  and  a 
rule  12b-l  distribution  fee  (the  "Front- 
End  Option")  or  subjeet  to  a  CDSL  and  a 
higher  rule  12b-l  distribution  fee  (the 


"Deferred  Option").  Applicants  seek  an 
exemption  from  sections  18(f)(1).  18(g). 
and  18(i)  to  the  extent  the  Dual 
Distribution  System  may  result  in  a 
senior  security,  as  defined  by  section 
18(g).  the  issuance  and  sale  of  which 
would  be  prohibited  by  section  18(f)(1). 
and  to  the  extent  the  allocation  of  voting 
rights  under  the  Dual  Distribution 
System  may  violate  the  provisions  of 
section  18(i). 

3.  If  the  requested  relief  is  granted, 
each  Fund  will  create  a  new  class  of 
shares  designated  Class  B.  Class  B  will 
be  offered  pursuant  to  the  Deferred 
Option.  The  currently  authorized  shares 
will  be  designated  Class  A  and  will 
continue  to  be  offered  subject  to  the 
Front-End  Option.  The  two  classes  will 
each  represent  interests  in  the  same 
portfolio  of  securities  of  such  Fund.  The 
two  classes  will  be  identical  except  that 
(i)  the  Class  B  shares  will  be  subject  to  a 
higher  rule  12b-l  distribution  fee;  (ii) 
Class  B  shares  will  be  subject  to  higher 
transfer  agency  costs  and  any  other 
incremental  expenses  resulting  from  the 
deferred  sales  arrangement 
subsequently  identified  which  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  orden  (iii)  the  two  classes  will 
have  different  exchange  privileges;  (iv) 
only  Class  B  shares  will  have  a 
conversion  feature;  and  (v)  each  class 
will  vote  separately  as  a  class  with 
respect  to  the  Fund's  rule  12b-l 
distribution  plan  (except  only  Class  B 
shareholders  will  vote  for  Comstock 
Fund's  rule  12b-l  distribution  plan).* 

4.  Under  the  Front-End  Option,  an 
investor  will  purchase  Class  A  shares  at 
net  asset  value  plus  a  front-end  sales 
load.  The  sales  load  will  be  subject  to 
reductions  for  larger  purchases,  under  a 
combined  purchase  privilege,  under  a 
right  of  accumulation  or  under  a  letter  of 
intent.  The  sales  load  also  will  be 
subject  to  certain  other  reductions 
permitted  by  section  22(d)  of  the  Act 
and  set  forth  in  the  registration 
statement  of  the  Fund.  Each  Fund  except 
Comstock  Fund  will  pay  to  the 
Distributor  a  distribution  fee  pursuant  to 
each  Fund's  rule  12b-l  plan  at  an  annual 
rate  of  up  to  .25  of  1%  of  the  average 
daily  net  asset  value  of  the  Class  A 
shares. 

5.  Investors  choosing  the  Deferred 
Option  will  purchase  Class  B  shares  at 
net  asset  value  without  the  imposition  of 
a  sales  load  at  the  time  of  purchase. 
Each  Fund  will  pay  to  the  Distributor  a 


'  Comilock  Fund  currently  ofTeri  it*  shares 
subject  to  a  front-end  sales  load  but  without  any 
rule  12b-1  fee.  Comstock  Fund  will  have  to  enter 
into  a  rule  12b-l  distribution  plan  with  the 
Distributor  to  provide  for  a  distribution  fee  on  Class 
B  shares. 


distribution  fee  pursuant  to  each  Fund's 
rule  12b-l  plan  at  an  annual  rate  of  up 
to  1%  of  the  average  daily  net  asset 
value  of  the  Class  B  shares.  In  addition, 
an  investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  a  specified  period  of  years  of 
their  purchase  (which  will  be  at  least 
three  years  but  will  not  exceed  six 
years)  generally  will  be  subject  to  a 
CDSL.  as  described  below.  The  Deferred 
Option  is  designed  to  permit  the  investor 
to  purchase  Class  B  shares  without  the 
assessment  of  a  front-end  sales  load  and 
at  the  same  time  permit  the  Distributor 
to  pay  financial  intermediaries  a 
commission  on  the  sale  of  the  Class  B 
shares. 

6.  Under  a  Fund's  distribution  plan, 
the  Distributor  will  not  be  entitled  to 
any  specific  percentage  of  the  net  asset 
value  of  each  class  of  shares  of  the  Fund 
or  any  other  specific  amount.  Each 
Fund's  distribution  plan  will  provide 
that  payments  will  be  made  only  to 
reimburse  the  Distributor  for  expenses 
incurred  in  providing  distribution- 
related  services  (including  in  the  case  of 
Class  B  shares,  commission  expenses). 
Each  Fund  will  accrue  and  pay  a 
distribution  fee  at  a  rate  fixed  by  the 
Fund's  board  of  directors  (but  not  in 
excess  of  the  applicable  maximum 
percentage  rate).  Such  rate  is  intended 
to  provide  for  accrual  of  expenses  at  a 
rate  that  will  not  exceed  the 
unreimbursed  amounts  actually 
expended  for  distribution  by  the 
Distributor  on  behalf  of  the  Fund.  In  no 
event  will  the  amount  paid  by  the  Fund 
to  the  Distributor  exceed  the 
unreimbursed  expenses  previously 
incurred  by  the  Distributor  in  providing 
distribution-related  services. 

7.  Proceeds  from  the  distribution  fee 
and.  in  the  case  of  Class  B  shares,  the 
CDSL  will  be  used  to  compensate 
financial  intermediaries  with  a  service 
fee  in  an  amount  of  up  to  .25%. 
annualized,  of  the  average  daily  net 
asset  value  of  the  Class  A  shares  or 
Class  B  shares  maintained  in  each  Fund 
by  their  customers  and  to  defray  the 
expenses  of  the  Distributor  with  respect 
to  providing  distribution  related 
services,  including  commissions  paid  on 
the  sale  of  Class  B  shares. 

8.  The  Distributor  will  furnish  the 
directors  of  the  Fund  with  quarterly  and 
annual  statements  of  distribution 
revenues  and  expenditures 
("Statements"),  in  accordance  with  the 
requirements  of  paragraph  (b)(3)(ii)  of 
rule  12b-l.  to  enable  the  directors  to 
make  the  findings  required  by 
paragraphs  (d)  and  (e)  of  rule  12b-l.  In 
the  Statements,  only  distribution 
expenditures  properly  attributable  to  the 
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sale  of  a  particu44r  class  will  be  used  to 
justify  the  dislritHilion  fee  chai^ged  to 
that  class.  Distributtoa  expeases 
attributable  to  the  sale  of  both  classes  of 
shares  will  be  allocated  annually  to 
each  class  based  upon  the  ntio  in  which 
the  sales  of  each  class  bears  to  the  sales 
of  ail  the  shares  61  the  Fund. 

9.  The  dectsionias  to  whether  a 
particular  disthbition  expendilure  or 
category  of  distriimtion  expenditures  is 
properly  attributable  to  the  sale  of  a 
particular  class  or  to  the  sale  of  both 
classes  of  shares  (aod  thus  allocated  to 
each  class  of  sha  es  in  accordaAce  with 
the  method  descr  bed  above)  wiU  be 
subject  to  the  review  and  approval  of 
the  directors.  Cuirently.  it  is  anticipated 
that  all  distributi  »  expenditures  'wdl  be 
determined  to  be  attributable  to  the  nle 
of  both  classes  o  shares  except  [i] 
commission  expenses  related  to  the  sale 
of  the  Dass  B  shires  and  (ii)  service  lee 
payments  (whica  will  be  separately 
calculated  with  respect  to  each  class).  In 
the  future,  howeijer.  the  directors  may 
determine  that  particular  distribution 
expenditures,  in  Addition  to  the  two 
categories  listed  in  the  inunediately 
preceding  sentence,  are  attributable  to 
the  sale  of  a  particular  class.  The 
Statements  will  disclose  whether  the 
distribution  expejiditures  listed  are 
attributable  to  the  sale  of  a  particular 
class  or  to  the  saje  o(  both  classes  of 
shares. 

10.  All  Class  Blsbares  of  each  Fund, 
other  than  those  purcbaaed  through  the 
reinvestment  or  oividends  and 
distributions,  wil  automatically  convert 
to  Class  A  shares  after  a  certain  nonber 
of  years  after  th^  end  of  the  calendar 
month  in  which  the  shareholder's  order 
to  purchase  was  pccepted.  in  the 
circumstances  aad  subject  to  the 
qualifications  described  below.  Such 
number  of  yearsJ  which  will  be  the  same 
with  respect  to  ail  Class  B  shares  of 
each  Fund,  may  be  between  four  and 
eight.  The  purpose  of  the  oosversioa 
feature  is  to  reU^e  the  holders  of  Qass 
B  shares  that  hate  been  outstanding  for 
a  period  of  time  sufficient  for  the 
Distributor  to  have  been  compensated 
for  distribution  dxpeoses  related  to  the 
Class  B  shares  faom  most  of  the  burden 
of  additional  distribution  expenses. 
Thus,  Class  A  shares  wfD  consist  of 
shares  purchased  by  mvestors  prior  to 
the  implementation  of  the  Dual 
Distribution  Sysiem.  shares  purchased 
pursuant  to  the  front -End  Option,  Class 
B  shares  (including  Gass  B  shares 
purchased  through  the  remvestment  of 
dividends  and  o  her  distributions  in 
respect  of  Class  B  sbaresj  that  have 
converted  to  CU  ss  A  status,  and  shares 
purchased  by  he  Iders  of  outstanding 


JMI 


Class  A  shares  through  the  reinvestmerit 
of  dividends  and  distributions  paid  ia 
respect  of  those  outstanding  Class  A 
shares. 

11.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  will  be  treated  as  Class  B  shares 
except  that,  for  purposes  of  conversion 
to  Class  A,  all  such  shares  that  have  not 
already  converted  into  Class  A  shares 
will  be  considered  held  in  a  separate 
sub-accounL  Each  time  any  Class  B 
shares  in  the  shareholder's  account 
(other  than  those  in  the  sub-account 
referred  to  in  the  preceding  sentence) 
convert  to  Class  A.  an  equal  pro  rata 
portion  of  the  Oass  B  shares  in  the  sub- 
account also  will  convert  to  Class  A. 

12.  The  Funds  will  obtain  an  opinron 
of  counsel  that  the  assessment  of  the 
additional  distribution  fee  and  transfer 
agency  costs  and  any  other  special 
allocations  described  above  with 
respect  to  Class  B  shares  does  not  result 
in  any  dividends  or  distributions 
constituting  "preferential  dividends" 
under  the  Internal  Revenue  Code  of 
1986.  as  amended  ("IRC^,  and  that  the 
conversion  of  Class  B  shares  to  Class  A 
shares  does  not  constitute  a  taxable 
event  under  current  federal  income  tax 
law.  The  conversion  of  Class  B  shares  to 
Class  A  shares  may  be  suspended  if 
such  an  opinion  is  no  longer  available  at 
the  time  such  conversion  is  to  occur.  In 
that  event,  no  farther  conversions  of 
Class  B  shares  would  occur,  and  shares 
might  continue  to  be  subject  to  the 
additional  distribution  fee  for  an 
indefinite  period  which  may  extend 
beyond  the  time  at  which  the  conversion 
of  the  shares  would  otherwise  have 
occurred. 

13.  Class  B  shares  of  the  Fand  will  be 
exchangeable  only  for  Class  B  shares  of 
any  other  fund  in  the  Adviser's  complex. 
Class  A  shares  of  a  Fund  may  be 
exchanged  for  Class  A  shares  of  the 
other  Funds  upon  payment  of  the 
excess,  if  any,  of  tlie  sales  charge  rate 
apphcable  to  such  funds  over  the  sales 
charge  rate  pre\'iously  paid,  upon 
payment  of  any  applicable  exchange  fee. 
and  aobiect  to  any  applicable  holding 
period  for  such  fund.* 

14.  Except  far  the  di^rences 
described  above,  the  Class  a  shares  of 
each  Fund  wiD  have  identical  voting, 
dividend,  liquidation  and  other  rights, 
prefereaoec.  poivers.  restrictions, 
Umitationx.  qualifications,  designations 
and  tenna  and  conditions  as  the  Class  B 
shares  of  the  Fund.  All  expenses 
incurred  by  the  Funds  not  attribatabk  to 


a  spacific  class  will  be  allocated  to  each 
class  on  the  basis  of  the  relative  net 
asset  vaUie  of  the  respective  classes 
except  for  the  expenses  of  the 
distribution  plan  and  increiBental 
transfer  agency  costs,  which  will  be 
borne  by  Class  B.  Because  of  the 
additional  expenses  that  will  be  borne 
solely  by  Class  B.  the  net  income 
attrfbutable  to  and  the  dividends 
payable  on  Class  B  shares  will  be  lower 
than  the  net  income  attributable  to  and 
the  dividends  payable  on  Class  A 
shares.  Initially,  it  is  expected  that  the 
net  asset  value  of  the  Class  A  shares 
will  be  higher  than  the  net  asset  value  of 
the  Class  B  shares  and  the  net  asset 
value  per  share  of  the  two  classes  will 
continue  to  diverge  over  time. 

15.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  offered  through  the 
prospectus.  Class  A  and  Class  B  shares 
will  be  offered  and  sold  through  a  single 
prospectus.  The  shareholder  reports  of 
each  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  each  class  of  shares.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
,  Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the 
expenses  or  performance  data 
applicable  to  Class  A  or  B  shares.  It  will 
disclose  the  expenses  and/or 
performance  data  applicable  to  both 
classes.  The  information  provided  by 
Applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Fund's  net  asset  values  and  public 
offering  prices  will  separately  present 
Class  A  and  Class  B  shares. 


^  Various  Funds  presenfly  require  «  30  day 
holding  period  prior  to  an  exchan^  and  impose  an 
exdiange  fee  of  S5  per  exdtange  transaction. 


B.  The  CDSL 

1.  Applicants  also  seek  aa  exemption 
from  sections  2(a)(32).  2(a)(3SJ.  22(c). 
and  22(d)  of  the  Act.  and  rule  22c-l 
thereunder  to  permit  the  Funds  to  assess 
a  CDSL  on  certain  redemptions  of  Class 
B  shares,  and  to  permit  the  Funds  to 
assess  a  CDSL  on  certain  redemptions 
of  Class  B  shares,  and  to  permit  the 
Funds  to  waive  the  CDSL  with  lespec 
to  certain  types  of  redemptions.  The 
CDSL  is  expected  to  range  from  3%  to 
5%  (but  may  be  higher  or  lower)  on 
shares  redeemed  during  the  first  year 
after  punJiase  and  will  be  reduced  at  a 
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rate  of  1%  fbut  may  be  higher  or  lower) 
per  year  over  the  applicable  CDSL 
period.  Redemptions  of  shares  held  after 
such  period  will  not  be  subject  to  the 
CDSL  The  CX>SL  schedule  of  the  Funds 
must  comply  with  the  NASD  sales  load 
limitations  and  the  provisions  of 
proposed  rule  6c-10. 

2.  The  CDSL  will  not  be  imposed  on 
redemptions  of  (a)  shares  which  were 
purchased  more  than  a  specified  period 
of  up  to  six  years  (the  "CDSL  Period") 
prior  to  their  redemption  or  (b)  Class  B 
shares  derived  from  reinvestment  of 
distributions.  Furthermore,  no  CDSL  will 
be  imposed  on  an  amount  whkh 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSL  Period.  In  determining  whether  a 
CDSL  is  applicable,  it  will  be  assumed 
that  a  redemption  is  made  first  of  any 
Class  A  shares  in  a  shareholder's  Fund 
account,  second  of  share*  derived  from 
reinvestment  of  distributions,  third  of 
shares  held  for  a  period  longer  than  the 
CDSL  Period,  and  fourth  of  shares  held 
for  a  period  not  longer  than  the  CDSL 
Period. 

3.  In  addition,  the  Funds  seek  the 
ability  to  waive  the  CDSL  on 
redemptions  (a)  following  the  death  or 
disability,  as  defined  in  section  72(m](7) 
of  the  IRC  of  a  shareholder,  (b)  in 
connection  with  certain  distributions 
from  an  Individual  Retirement  Account, 
a  custodial  account  maintained  pursuant 
to  IRC  section  403(b}(7)  or  i  quaUfied 
pension  or  profit-sharing  plan  and  (c)  in 
connection  with  the  exercise  of  certain 
exchange  privileges  among  the  Class  B 
shares  of  the  Funds.  If  the  Funds  waive 
or  reduce  the  CDSL,  such  waiver  or 
reduction  will  be  uniformly  applied  to 
all  offerees  in  the  class  specified.  Also, 
in  waiving  or  reducing  a  CDSL,  the 
Funds  will  comply  with  the 
requirements  of  rule  22d-l  under  the  Act 
as  if  such  CDSL  were  a  sales  load. 

4.  If  the  directors  of  the  Funds 
determine  to  discontinue  the  waiver  of 
the  CDSL,  the  disclosure  in  each  Fund's 
prospectus  will  be  appropriately 
revised.  Also,  any  Class  B  shares 
purchased  prior  to  the  termination  of 
such  waiver  would  be  able  to  have  the 
CDSL  waived  as  provided  in  such 
Fund's  prospectus  at  the  time  of  the 
purchase  of  such  shares. 

Applicants'  Legal  Conclusions 

A.  Dual  Distribution  System 

1.  Applicants  believe  that  the  Dual 
Distribution  System  will  facilitate  the 
distribution  of  shares  by  the  Fund  and 
provide  investors  with  a  broader  choice 
of  methods  for  rinaDcing  the  purchase  of 


shares.  Moreover,  owners  of  both 
classes  may  be  relieved  of  a  portion  of 
the  fixed  costs  normally  associated  with 
open-end  management  investment 
compeuiies  since  such  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  would  otherwise 
be  the  case.  Finally,  the  conversion 
feature  will  benefit  long-term  Class  B 
shareholders  by  relieving  them  of  most 
of  the  burden  of  distribution  expenses 
after  a  period  of  time  sufficient  for  the 
Distributor  to  be  compensated  for  the 
expenses  incurred  in  connection  with 
the  distribution  of  such  shares. 

2.  The  proposed  Dual  Distribution 
System  does  not  create  the  potential  for 
the  abuses  that  section  18  was  designed 
to  correct.  The  proposed  arrangement 
will  not  increase  the  speculative 
character  of  the  shares  of  the  Funds 
since°all  such  shares  will  participate  pro 
rata  in  all  of  a  Fund's  income  and 
expenses  (with  the  exception  of  the 
differing  rule  12b-l  distribution  fees  and 
transfer  agency  costs). 

3.  Both  classes  of  shares  will  be 
redeemable  at  all  times  and  no  class  of 
shares  will  have  any  preference  or 
priority  over  any  other  class  in  the 
Funds  in  the  usual  sense  (that  is,  no 
class  will  have  distribution  or 
liquidation  preferences  with  respect  to 
particular  assets,  no  class  will  have  any 
right  to  require  that  lapsed  dividends  be 
paid  before  dividends  are  declared  on 
the  other  class,  and  no  class  will  be 
protected  by  any  reserve  or  other 
account).  In  addition,  investors  will  not 
be  given  misleading  impressions  as  to 
the  safety  or  risk  of  the  Class  A  and 
Gass  B  shares  since  the  similarities 
(and,  with  respect  to  the  rule  12b-l 
distribution  plans  and  associated  voting 
rights,  the  Class  B  conversion  feature, 
the  transfer  agency  costs,  and  the 
exchange  privileges,  dissimilarities)  of 
the  Class  A  and  Class  B  shares  will  be 
fully  disclosed  in  each  Fund's 
prospectus  and  statement  of  additional 
information. 

4.  The  interests  of  the  two  classes  of 
shares  as  to  the  advisory  fees  of  each 
Fund  are  the  same  and  not  in  conflict 
These  fees  are  used  solely  to 
compensate  the  Adviser  for  providing 
management  and  advisory  services  that 
are  common  to  all  investors,  regardless 
of  the  class  of  shares  held  Further,  the 
directors  must  analyze  the 
reasonableness  of  the  advisory  fee  and 
the  distribution  fee  under  the  standards 
defined  by  section  36(b)  of  the  Act. 

5.  The  proposed  allocation  of 
expenses  and  voting  rights  relating  to 
the  rule  12b-l  distribution  plan  is 
equitable  and  will  not  discriminate 
against  eitlier  group  of  shareholders. 
Investors  purchasing  Class  A  shares  will 


bear  a  proportionately  lower  share  of  a 
Fund's  distribution  expenses  and 
transfer  agency  costs  than  holders  of  the 
Class  B  shares.  However,  each  class  of 
shares  will  vote  separately  as  a  class 
with  respect  to  each  Fund's  rule  12b-1 
distribution  plaa 

B.  The  CDSL 

1.  Applicants  believe  its  request  for 
exemptive  relief  is  consistent  with  the 
standards  of  section  6(c).  The  imposition 
of  the  CDSL  on  the  Class  B  shares  of  the 
Funds  is  fair  and  in  the  best  interests  of 
its  shareholders.  The  proposed  Dual 
Distribution  System  permits  Class  B 
shareholders  to  have  the  advantage  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  purchase  of 
Class  B  shares  of  a  Fund  than  if  a  sales 
load  were  imposed  at  the  time  of 
purchase,  as  is  the  case  with  the  Class  A 
shares.  Furthermore,  the  CI>SL  is  fair  to 
Class  B  shareholders  because  it  applies 
only  to  amounts  representing  purchase 
payments  and  does  not  apply  to 
amounts  representing  increases  in  the 
value  of  an  investor's  account  through 
capital  appreciation,  or  to  amounts 
representing  reinvestment  of 
distributions. 

2.  Applicants  also  believe  that  the 
imposition  of  the  CDSL  is  appropriate  in 
light  of  the  relationship  between  the 
CDSL  and  the  Fund's  rule  12b-l  plan. 
When  amounts  attributable  to  Class  B 
shares  are  redeemed  prior  to  the 
expiration  of  the  CDSL  period,  these 
amounts  no  longer  contribute  to  the 
annual  distribution  fee.  Therefore,  it  is 
fair  to  impose  on  the  withdrawing  Class 
B  shareholder  a  lump  sum  payment 
reflecting  expenses  that  have  not  been 
recovered  through  payments  by  the 
Fund.  As  noted  above,  the  proceeds 
from  the  CDSL  will  reduce  the  amount 
of  distribution  expenses  which  must  be 
borne  by  the  remaining  shares. 

3.  Applicants  further  believe  that  an 
order  permitting  the  waivers  of  the 
CDSL  described  above  would  be 
consistent  with  the  standards  of  section 
6(c).  Waiver  of  the  CDSL  in  the 
extraordinary  circumstances  of  death  or 
total  disability  of  the  investor  or  in  the 
case  of  certain  distributions  in 
connection  with  retirement  plans  is 
justified  on  the  basis  of  considerations 
of  fairness.  Similarly,  the  waiver  of  the 
CDSL  in  the  case  of  the  exercise  of  any 
exchange  privilege  of  the  Class  B  shares 
of  the  Funds  is  justified  by  the  fact  that 
the  investors  will  remain  invested  in  a 
mutual  fund  advised  by  the  Adviser  and 
will  be  paying  a  rule  12b-l  distribution 
fee  on  Class  B  shares,  and  will  have  to 
pay  any  applicable  CDSL  upon 
redemption  out  of  the  fund  complex. 
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Applicants'  Conditi  ons 

Applicants  agree 
Commission  granting 
relief  shall  be  subject 
conditions: 

A.  Conditions  Rela  'ing  to  the  Dual 
Distribution  System 


I  froTi 


expen  >es 


ees 


conversion 


1.  The  Class  A  a 
represent  interests 
of  investments  of 
identical  in  all  re 
forth  below.  The 
between  Class  A 
the  Funds  will  rela  e 
impact  of  the 
1  distribution  plan 
to  each  of  the  Clas  ; 
Class  B  shareholders 
incremental  transf( 
attributable  of  the 
Funds  resulting 
Option  arrangemeii 
incremental 
identified  that  sho 
allocated  to  one  cl 
approved  by  the 
to  an  amendment 
each  class  will  vot 
class  with  respect 
distribution  plan.  ( 
exchange  privilege 
Class  B  shares,  (d) 
will  have  a 
the  designation  of 
of  the  Funds. 

2.  The  directors 
including  a  majori 
directors,  shall 
Distribution  Syste^ 
implementation 
System.  The  minules 
the  directors  of  thi 
deliberations  of 
respect  to  the 
implement  the 
v/ill  reflect  in 
directors'  determi 
proposed  Dual  Di 
the  best  interests 
their  respective 

3.  On  an  ongoing 
of  the  Funds, 
responsibilities 
otherwise,  will 
existence  of  any 
between  the 
of  shares.  The 
majority  of  the  in 
shall  take  such 
necessary  to 
conflicts  that  may 
and  the  Distributqr 
for  reporting  any 
conflicts  to  the 
arises,  the  Adv 
at  their  own  cost 
conflict  up  to  and 


t  le' 
sp  ects, 
01  ily  I 

aid  I 


dispr  jportionate  i 


ii  td  Class  B  shares  will 
in  the  same  portfolio 
Funds,  and  be 
;,  except  as  set 
differences 
Class  B  shares  of 
solely  to:  (a)  The 
rule  12l>- 
}ayments  allocated 
A  shareholders  and 

of  a  Fund,  the 
ir  agency  costs 
3Iass  B  shares  of  the 

the  Deferred 
t.  and  any  other 
subsequently 
Id  be  properly 
iss  which  shall  be 
C  )mmission  pursuant 
(  rder.  (b)  the  fact  that 
>  separately  as  a 
0  a  Fund's  rule  12b-l 
I  the  different 
of  the  Class  A  and 
only  Class  B  shares 
feature,  and  (e) 
sach  class  of  shares 


y 

hai'e 


Dui  1 
deta  1 


/iser 


that  the  order  of  the 
the  requested 
to  the  following 


iiat 


)f  the  Funds, 
of  the  independent 
approved  the  Dual 
prior  to  the 
oflthe  Dual  Distribution 
of  the  meetings  of 
Funds  regarding  the 
thfe  directors  with 
approvals  necessary  to 
Distribution  System 
the  reasons  for  the 
tion  that  the 
tribution  System  is  in 
I  »f  both  the  Funds  and 
shareholders. 

basis,  the  directors 
pursiiant  to  their  fiduciary 
ur  der  the  Act  and 
mqnitor  the  Funds  for 
terial  conflicts 
interests  of  the  two  classes 
din  ctors.  including  a 

(  ependent  directors, 
ac  :ion  as  is  reasonably 
eliminate  any  such 

develop.  The  Adviser 
will  be  responsible 
>otential  or  existing 
directors.  If  a  conflict 
and  the  Distributor 
^ill  remedy  such 
including  establishing 


a  new  registered  management 
investment  company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeting  is  to  be  held  within 
16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or.  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  of  shares  first 
becomes  effective. 

5.  The  directors  of  the  Funds  will 
receive  quarterly  and  annual  Statements 
complying  with  the  paragraph  {b)(3)(ii) 
of  rule  12b-l.  as  it  may  be  amended 
from  time  to  time.  In  the  Statements, 
only  distribution  expenditures  properly 
attributable  to  the  sale  of  either  the 
Class  A  or  Class  B  shares  will  be  used 
to  support  the  rule  12b-l  fee  charged  to 
shareholders  of  such  class  of  shares. 
Expenditures  not  related  to  the  sale  of  a 
particular  class  of  shares  will  not  be 
presented  to  the  directors  to  support  the 
rule  12b-l  fee  charged  to  shareholders 
of  such  class  of  shares.  The  Statements, 
including  the  allocations  upon  which 
they  are  based,  will  be  subject  to  the 
review  and  approval  of  the  independent 
directors  in  the  exercise  of  their 
fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  its  Class  A  shares  and  Class  B 
shares,  to  the  extent  any  dividends  are 
paid,  will  be  calculated  in  the  same 
manner,  at  the  same  time,  on  the  same 
day,  and  will  be  in  the  same  amount, 
except  that  distribution  fee  payments 
relating  to  each  respective  class  of 
shares  will  be  borne  exclusively  by  that 
class  and  any  incremental  transfer 
agency  costs  relating  to  Class  B  shares 
will  be  borne  exclusively  by  that  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  two 
classes  and  the  proper  allocation  of 
expenses  between  the  two  classes  has 
been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  Applicants,  which  has  been 
provided  to  the  staff  of  the  Commission, 
that  such  methodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 


made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  thp 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a]  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  the  request  by  a 
Fund  (which  the  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  the 
written  request  to  the  fund  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the  Chief 
Financial  Analyst,  and  an  Assistant 
Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  In  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  two  classes  of  shares  and  the  proper 
allocation  of  expenses  between  the  two 
clases  of  shares  and  this  representation 
will  be  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
[7]  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

9.  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  Fund  shares  may  receive 
different  compensation  for  selling  one 
particular  class  of  shares  over  another 
in  the  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  Class 
A  and  Class  B  shares  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Fund  to  agree  to 
conform  to  such  standards. 
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11.  Tlie  cooditions  pursuant  to  wbich 
the  exemptive  order  is  granted  and  the 
duties  and  respcHisibibties  of  the 
directors  of  the  Funds  wiU  respect  to  the 
Dual  Distribution  System  will  be  set 
forth  in  guideKnes  which  will  be 
furnished  to  the  directors. 

12.  Each  Fund  will  disdoee  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  appiicable  to  each 
class  of  shares  offered  through  the 
prospectus.  Qass  A  and  Class  B  shares 
will  be  offered  and  sold  trough  a  single 
prospectus.  The  shareholder  reports  of 
each  Fund  will  disclose  the  respective 
expenses  and  perfbrmarKe  data 
applicable  to  each  class  of  shares. 

The  shareholder  reports  will  contain, 
in  the  statement  of  assets  and  liabilities 
and  statement  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  Mrith  respect  to  all  classes  of 
shares  of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance  ■ 
data  applicabie  to  Class  A  or  B  shares,  it 
will  disclose  the  expenses  and/or 
performance  data  appiicable  to  both 
classes.  The  information  provided  by 
Applicants  for  publication  ht  any 
newspaper  or  similar  listing  of  the 
Funds'  net  asset  values  and  public 
offering  prices  wiH  separately  present 
Class  A  and  Class  B  shares. 

13.  The  Applicants  acknowledge  that 
the  grant  of  the  exemfxtive  order 
requested  by  this  Application  wilt  not 
imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  its  rule 
12b-l  distribution  plan  in  reliance  on 
the  exemptive  order. 

14.  Class  B  shares  will  convert  into 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  ^e  imposition  of  any 
sales  load,  fee  or  other  charge. 

B.  Condition  Relating  to  the  CDSL 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (see  investment  Company 
Release  Na  16619  (November  2, 1988}t, 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adopted  or 
amended. 


For  the  Comaiisaioa  bjr  the  Division  of 
Investment  Managenenl.  under  delegated 
authority. 

Maisaral  H.  McFsiImU, 

Deputy  Secretary. 

|FR  Doc.  91-22974  FfM  t-aS-Ot:  •:«  un) 
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IRetoasa  Na  IC-1S333; 
Rataase  No.  31«(  tia-TTSS) 


The  Eiwrging  Germany  Fund  Inc.  ct 
al.;  Application 

September  18. 1991. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"  ot  "Commission"). 

ACTION:  Notice  of  apptication  for 
exemption  tmder  thie  Investment 
Company  act  of  1910  ("1940  Act"). 

APPUCANTS:  The  Emerging  Germany 
Fund  Inc.  (the  "Fund").  Asset 
Management  Advisors  of  Dresdner 
Bank — Gesellschaft  fuer 
Vermoegensanlageberatung  mbH 
("AMA"),  and  ABD  Securities 
Corporation  ("ABD  Securities"). 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  section  8(c)  of  the  1940 
Act  for  exemption  from  the  provisions  of 
Section  15(a)  of  the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  under  section  6(c)  of  the 
1940  Act  exempting  AMA  and  ABD 
Securities  from  the  provisions  of  section 
15(a)  of  the  1940  Act  to  the  extent 
necessary  to  permit  AMA  and  ABD 
Securities  to  continue  to  provide 
investment  advisory  services  to  the 
Fund  until  the  earlier  to  occur  of  January 
31, 1992  or  the  date  on  which  the  Fund's 
stockholders  approve  the  Fund's 
investment  advisory  contracts. 

FlUNO  dates:  The  application  was 
initially  Tiled  on  July  11. 1991  and  was 
amended  on  September  17, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARMQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  wiUn  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5i30  p.m.  on 
October  15, 1991.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  cerlificBte  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  tbe  issues  contested. 
Persons  may  request  notiffcetion  of  a 
hearing  by  writing  to  the  SEC'S 
Secretary. 


ADWIESSCS:  Secretary,  SEC  450  5»h 
Street,  NW..  Washington,  DC  2054a  The 
Fund  and  ABD  Securities,  One  Battpry 
Park  Plaza.  New  York,  New  York  10004. 
Attention:  Martin  ).  Bentsen,  Esq.  AMA. 
Mainzer  Landstrasse  11-13,  D-6000. 
Frankfurt/Main  1,  Germany,  Attention: 
Klaus-Juergen  Stroeter. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.R.  Hallock  Jr.,  Special  Counsel  (202) 
272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  IWFOnMATION;  The 

following  is  a  summary  ot  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representatioo* 

1.  The  Fund  is  a  non-diversified, 
closed-and  management  investment 
company  organized  under  the  laws  of 
the  State  of  Maryland  and  registered 
under  the  1940  Act.  The  Fund's 
investment  objective  is  to  obtain  long- 
term  capital  appreciation  by  investing 
primarily  in  equity  and  equity-linked 
securities  of  medium  and  smaller  sized 
German  companies.  The  Fund's 
registration  statement  under  the 
Securities  Act  of  1933,  as  amended, 
became  effective  on  March  29, 1990  and 
the  Fund  commenced  investment 
operations  on  April  5, 1990. 

2.  The  Fund's  investment  adviser  is 
AMA,  a  corporation  organized  under  tbe 
laws  of  the  Federal  Republic  of 
Germany,  and  the  Fund's  manager  and 
administrator  is  ABD  Securities,  a 
corporation  organized  under  the  laws  of 
the  State  of  Delaware.  Pursuant  to  its 
Investment  Advisory  Agreement  with 
the  Fund.  AMA  recommends  the 
purchase  and  sale  of  protfolio  securities 
in  accordance  with  the  Fund's 
investment  objective,  policies  and 
restrictions.  Pursuant  to  its  Management 
Agreement  with  the  Fund,  ABD 
Securities  acts  as  the  Fund's  manager 
and  administrator  and  determines 
whether  AMA's  securities 
recommendations  would  be  swtable  for 
investment  by  the  Fund.  ABD  Securities 
has  ultimate  responsibiUty  for  decisions 
to  buy  or  sell  securities  for  the  Fund's 
protfolio. 

3.  The  Investment  Advisory  and 
Management  Agreements  (the 
"Agreements")  were  each  initially 
approved  by  the  Fund's  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  parties  to  the 
Agreements  or  interested  persons  of 
such  parties  ("disinterested  dh^ctors"), 
and  Its  initial  stockholder  on  March  15, 
1990.  In  accordance  with  the  Fund's 
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undertakings  to  thi!  SEC  contained  in  its 
registration  staten-ent,  and  as  required 
by  provisions  in  ei  ch  Agreement  stating 
that  continuance  g  "  that  Agreement 
required  approval  }y  the  Stockholders 
at  the  first  annual  Tieeting  of  the  Fund's 
stockholders,  the  F  und  submitted  the 
Agreements  for  ap  )rovaI  at  its  first 
annual  meeting,  w  lich  initially 
convened  on  April  30, 1991. 

4.  As  of  March  1 1, 1991.  the  record 
date  for  the  annua  meeting  of 
stockholders,  the  ifund  has  592  holders 
of  record  and  an  estimated  8,000 
beneficial  owners  pf  its  common  stock. 
The  Fund  estimnajes  that  the  beneficial 
owners  of  at  least  ^ight  million  of  its 
approximately  14  (lillion  outstanding 
shares  of  commonistock  were  foreign 
persons.  Significant  percentages  of  its 
shares  were  held  by  German  and  other 
West  European,  Japanese  and  Canadian 
investors  as  of  March  11, 1991. 

5.  Of  the  14.008,;  34  shares  eligible  to 
be  represented  am  I  entitled  to  vote  at 
the  meeting  on  Ap  il  30. 1991.  58.7%  of 
the  shares  (8,224,0 12  shares)  were 
represented  in  person  or  by  proxy.  More 
than  six  million  shares  were  voted  by 
the  Fund's  nomine  i  stockholders  for 
election  of  the  Fun  d's  directors  and 
ratification  of  sele  :tion  of  the  Fund's 
independent  accoi  ntanl  without 
instructions  from  t  le  beneficial  owners 
of  such  shares.  Su:  ficient  votes  were 
received  to  elect  tlie  Fund's  directors 
and  to  ratify  selec  ion  of  the  Fund's 
independent  accoi  ntants  on  April  30, 
1991. 

6.  The  Agreemeits  did  not  receive 
approval  of  the  majority  of  the 
outstanding  voting  securities  of  the  Fund 
at  the  annual  mee  ing  as  required  by  the 
Agreements.  Mem  )er  organizations  of 
the  New  York  Sto<  k  Exchange  serving 
as  nominee  stockh  olders  of  the  Fund's 
common  stock  ind  cated  to  the  Fund 
that  under  applica  }le  NYSE  pohcies 
they  were  not  autl  orized  to  vote  on 
approval  of  the  A(  reements  without 
instructions  from  I  le  beneficial  owners 
of  such  common  s  ock.  Other 
institutional  nomii  lee  stockholders  that 
are  not  NYSE  men  ibers  advised  the 
Fund  that  they  we  "e  subject  to  similar 
restrictions  under  applicable  regulations 
and  policies.  At  the  stockholder  meeting 
on  April  30, 1991,  (inly  14%  of  the  Fund's 
outstanding  shareii  (1,958,262  shares) 
were  voted  on  the  proposals  to  approve 
the  Agreements. 

7.  In  accordance  with  applicable 
Maryland  law,  which  permits 
adjournment  of  stockholders'  meetings 
for  up  to  120  days  after  the  record  date, 
the  Fund  adjourned  the  annual  meeting 
until  June  7, 1991  to  permit  further 
solicitation  of  pro:  Lies  on  the  proposals 
to  approve  the  Ag  'eements.  While  more 


than  68%  of  the  Fund's  outstanding 
shares  (9,586,632  shares)  were 
represented  in  person  or  by  proxy  at  the 
adjourned  meeting,  votes  with  respect  to 
less  than  30%  of  the  Fund's  outstanding 
shares  were  cast  with  respect  to 
approval  of  the  Agreements. 
Accordingly,  the  Fund  further  adjourned 
the  annual  meeting  to  July  8  and  then  to 
July  9, 1991,  the  latest  date  permitted  by 
Maryland  law,  to  permit  further 
solicitation  of  proxies.  About  70%  of  the 
Fund's  outstanding  shares  (9,799,791 
shares)  were  represented  at  the  July  9 
adjourned  meeting,  but  votes  with 
respect  to  only  32.5%  of  such  shares 
were  cast  on  the  proposals  to  approve 
the  Agreements.  Of  the  shares  voted, 
well  over  90%  were  voted  for  approval 
of  the  Agreements.  Apart  from  the 
particular  reasons  causing  individual 
shareholders  to  vote  against  the 
proposals  (which  are  unknown  to  the 
Fund),  the  Fund  is  unaware  of  any 
opposition  to  its  current  advisory 
arrangements. 

8.  The  Fund  believes  that  its  inability 
to  obtain  stockholder  approval  of  the 
Agreements  resulted  principally  from 
the  failure  of  its  foreign  stockholders  to 
vote  their  shares  on  the  proposals, 
despite  the  solicitation  efforts  by 
personnel  of  ABD  Securities  and  two 
proxy  solicitation  firms. 

9.  At  a  meeting  of  the  Fund's  board  of 
directors  held  on  July  9. 1991.  the 
directors,  including  a  majority  of  the 
disinterested  directors,  approved 
identical  amendments  to  the 
Agreements.  The  effect  of  the 
amendments  is  to  provide  for 
continuance  of  the  Agreements 
notwithstanding  the  failure  of  each  such 
Agreement  to  be  approved  by  the  Fund's 
stockholders  at  the  annual  meeting.  The 
amendments  did  not  modify  any  of  the 
provisions  of  the  Agreements  other  than 
the  termination  provisions. 

10.  The  Fund  has  called  a  special 
meeting  of  stockholders  scheduled  to 
convene  on  October  23, 1991  (the 
"Special  Meeting")  for  the  purpose  of 
voting  on  approval  of  the  amended 
Agreements. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  1940  Act  makes 
it  unlawful  for  any  person  to  serve  or  act 
as  an  investment  adviser  of  a  registered 
investment  company  except  pursuant  to 
a  written  contract  which  has  been 
approved  by  the  vote  of  a  majority  of 
the  outstanding  voting  securities  of  such 
investment  company.  On  the  basis  of  the 
following  analysis,  the  Applicants 
believe  that  limited  and  conditional 
relief  from  section  15(a)  would  be 
consistent  with  the  exemptive  standards 


prescribed  by  section  6(c)  of  the  1940 
Act. 

2.  Rule  15a-4  under  the  1940  Act 
provides  that  a  person  may  act  as  an 
investment  adviser  for  a  registered 
investment  company  pursuant  to  a 
written  contract  which  has  not  been 
approved  by  a  stockholder  vote  as 
required  by  section  15(a)  during  the  120- 
day  period  after  the  termination  of  such 
investment  advisory  contract  as  a  result 
of.  among  other  events,  the  failure  to 
renew  such  contract.  Rule  15a-4 
requires  (a)  that  any  such  contract  be 
approved  by  the  investment  company's 
board  of  directors,  including  a  majority 
of  the  directors  who  are  not  interested 
persons  thereof,  and  (b)  that  the 
compensation  to  be  received  under  such 
contract  does  not  exceed  the 
compensation  that  would  have  been 
received  under  the  most  recent  advisory 
contract  that  was  approved  by 
shareholders  in  accordance  with  the 
requirements  of  section  15(a). 

3.  The  Applicants  state  that  the  two 
conditions  to  the  application  of  Rule 
15a-4  are  satisfied  in  this  case  and. 
consequently,  that  the  temporary 
exemption  from  section  15(a)  afforded 
by  Rule  15a-4  applies  to  the  investment 
advisory  services  rendered  to  the  Fund 
by  AMA  and  ABD  Securities  under  the 
amended  Agreements  from  July  9, 1991 
through  November  6, 1991,  the  end  of  the 
120-day  period  specified  in  Rule  15a-4. 
The  Applicants  acknowledge  that 
neither  the  Commission  nor  the  staff  of 
the  Commission  has  given  any 
assurance  to  the  Applicants  as  to  the 
availability  of  Rule  15a-4  under  the 
facts  presented  in  the  application. 

4.  The  Applicants  represent  that, 
because  of  the  significant  foreign 
ownership  of  Fund  shares,  it  is  unlikely 
that  the  Fund  will  be  able  to  obtain 
approval  of  the  amended  Agreements  by 
November  6, 1991.  The  Applicants 
expect  that  one  or  more  resolicitations 
of  proxies,  using  a  number  of  special 
measures,  will  be  necessary  to  achieve 
the  necessary  quorum.  Among  other 
things,  the  Fund  has  retained  a  new 
proxy  solicitation  firm  with  additional 
expertise  in  conducting  proxy 
solicitations  of  foreign  stockholders  of 
United  States  issuers;  a  special  cover 
letter  directed  principally  to  its  foreign 
stockholders  and  highlighting  the 
circumstances  requiring  the 
resubmission  of  the  Fund's  Agreements 
to  a  stockholder  vote  will  be  included  in 
the  Fund's  proxy  materials;  and  the 
special  cover  letter  and  the  form  of 
proxy  card  will  be  translated  into 
German  and  French  and  included  in  the 
proxy  materials  distributed  to  all 
stockholders  of  the  Fund.  The  proxy 
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statement  itself  will  be  translated  into 
German  and  made  available  to 
stockholders.  It  is  believed  that  issuance 
of  the  order  requested  by  the  application 
would  give  the  Fund  the  time  needed  to 
implement  such  special  measures  and 
thereby  maximize  its  chances  of 
obtaining  shareholder  approval  of  the 
Agreements. 

5.  The  Applicants  represent  that 
issuance  of  an  order  granting  the 
requested  exemptive  relief  would  enable 
the  Fund  to  pursue  a  realistic  timetable 
for  obtaining  approval  of  the  amended 
Agreements  at  the  Special  Meeting; 
would  not  result  in  any  harm  to 
investors;  and  would  be  consistent  with 
the  expectations  of  the  Fund's 
stockholders  by  permitting  continuance 
of  investment  advisory  arrangements 
disclosed  in  the  Fund's  registration 
statement  and  in  its  quarterly  reports  to 
stockholders,  until  the  stockholders  can 
vote  on  approval  of  the  amended 
Agreements  at  the  Special  Meeting. 

6.  The  Fund's  board  of  directors, 
including  all  of  the  disinterested 
directors,  has  been  advised  that  the 
Fund's  advisory  contracts  with  AMA 
and  ADB  Securities  each  will  terminate 
without  shareholder  approval  by 


January  31. 1992.  In  such  event,  the 
Board  will  make  such  arrangements  as  it 
believes  appropriate,  consistent  with  its 
fiduciary  duty.  AMA  and  ADD 
Securities  acknowledge  that,  if  the 
advisory  contracts  are  not  approved 
before  January  31, 1991.  their  fiduciary 
responsibilities  to  the  Fund  would 
require  them  to  continue  to  provide 
advisory  services  to  the  Fund  until  the 
implementation  of  alternative 
arrangements.  > 

Applicant's  Conditions 

The  Applicants  agree  that  the 
following  conditions  may  be  imposed  in 
any  order  of  the  SEC  granting  the 
requested  exemptive  relief: 

1.  The  requirements  set  forth  in 
paragraphs  (a)  and  (b)  of  Rule  15a-4 
shall  be  met  from  July  9. 1991  through 
the  last  day  of  the  period  covered  by  the 
Commission's  order. 

2.  The  Commission's  order  exempting 
AMA  and  ABD  Securities  from  section 
15(a)  of  the  1940  Act  to  allow  AMA  and 
ABD  Securities  to  continue  to  provide 
investment  advisory  services  to  the 
Fund  under  the  current  investment 
advisory  contracts  (as  amended  on  July 
9. 1991]  shall  terminate  automatically  on 


the  earlier  to  occur  of  January  31. 1991. 
or  the  date  on  which  the  stockholders  of 
the  Fund  approve  such  investment 
advisory  contracts. 

3.  Fees  earned  by  AMA  and  ABD 
Securities  under  the  Investment 
Advisory  Agreement  and  the 
Management  Agreement,  respectively, 
during  the  period  commencing  on 
November  7. 1991  and  ending  on  the 
earlier  to  occur  of  January  31, 1992  or  the 
date  on  which  the  stockholders  of  the 
Fund  approve  such  investment  advisory 
contracts  shall  be  deposited  into  an 
interest-bearing  escrow  account. 
Amounts  in  the  account  shall  be  paid  to 
AMA  and  ABD  Securities  only  upon 
approval  of  the  foregoing  investment 
advisory  contracts  by  the  stockholders 
of  the  Fund,  and,  in  the  absence  of  such 
approval,  such  amounts  shall  be  paid  to 
the  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Matgaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-22975  Filed  9-23-91:  8:45  am] 
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Sunshine 


Act  Meetings 


This  section  of  the  J^EDERAL  REGISTER 
contains  notices  o»  itwetiogs  puWished 
under  the  "Govemm^nJ  in  the  Sunshine 
Act"   (PUx  L  94-^081  5  U.S.C.   552b^)0). 


U.S.  C0N8UMEJI  PRODUCT  SAFETY 
COMMISSiON  I 

TIME  AMD  date:  10:09  ajn^  Tbursday. 
September  26. 1991., 

location:  Room  55^  Westwood 
Towers,  5401  Westl^ard  Avenne, 
fiethesda.  Maryland- 
STATiiS:  Qosed  to  the  Publia 

MATTEM  to  K  C0NSI06RED: 

Compliance  Status  Report. 

The  staff  will  bri«f  the  Commission  on 
various  compliancej  matters. 

For  a  recorded  message  containing  the 

latest  agenda  information,  call  (301)  492- 

5709. 

CONTACT  MaiSON  Pbw  ADOmONAL 

iNFOflMATlO*C  Shelion  D.  Butts.  Office 
of  the  Secretary.  54  31  Westbard  Ave., 
Bethesda,  Md.  2020p  (301)  492-6800. 

Dated:  September  1  9. 1991. 
Sheldon  D.  Butts. 
Deputy  Secretary. 
(FR  Doc.  91-23114  Fil  id  9-20-81;  1:35  p.m.] 

BaiJNO  CODE  USS-OI-H 


BOARD  OF  OOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  lljDO  a.m..  Friday, 
September  27, 1991J. 

place:  Marriner  S-IEccles  Federal 
Reserve  Board  Buijding.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington!  D.C.  20551. 

STATUS:  Closed.    | 

MATTERS  TO  BE  CCInSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenls,  and 
salary  actions)  InvolWg  individual  Federal 
Reserve  System  empioyees. 

2.  Any  items  carriid  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  fOH  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204 


You  may  call  (202 
at  approximately 


452-3207,  beginning 
i  p.m.  two  business 


days  before  this  nieeting,  for  a  recorded 


announcement  of 
holding  company 
for  the  meeting. 


)ank  and  bank 
applications  scheduled 


Dated:  September  19. 1991. 
Jennifer ).  Johnaoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-23018  Filed  9-20-81: 10:38  am] 
WLUNQ  cooc  eno-TMi 


NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  DATE:  9:30  a.m..  Tuesday, 

October  1. 1991. 

PLACE:  Board  Room.  Ei^th  Floor.  800 

Independence  Avenue,  S.W, 

Washingtoa  D.C  20594. 

STATUK  Open. 

MATTERS  TO  BE  CONSIDERED: 

5576— Aijport  Fuel  Storage  Fire:  Fuel  Fann 
Fue  at  Stajileton  International  Airport. 
Denvo'.  Colorado,  November  25, 1990. 

NEWS  MEOM  COMTACn  Telephone  (202) 

382-oe6a 

FOR  MORE  INFORMATION  CONTACT  Bea 
Hardesty,  (202)  382-6525. 

Dated:  September  20, 1991. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  91-23137  Filed  9-20-91:  2M  pm) 

BRUNO  COOe  7S3>-01-M 


Federal  Register 

Vol.  56.  No.  185 

Tuesday.  September  tt,  19n 


Wednesday.  Octobers 

3:30  p-ra. 
AfTirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  Odeber  7— TM^attve 

Monday.  October  7 
10:30 


NUCLEAR  REGULATORY  COMMISSION 

date;  Weeks  of  September  23,  30.  and 

October  7,  and  14. 1991. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  23 

Wednesday,  September  25 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  . 

a.  Final  Rule  Entitled  "Material  Control  and 
Accounting  Requirements  for  Uranium 
Enrichment  Facilities  Producing  Special 
Nuclear  Material  of  Low  Strategic 
Significance"  and  Conforming 
Amendments  to  10  CFR  Parts  2,  4a  70, 
and  74  (Tentative) 

We^  (rf  September  30— Tentative 

Tuesday,  October  1 

1:30  p.m. 
General  Discussion  of  High  Level  Waste 
Program  (Public  Meeting) 
3:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  and  6) 


Briertog  on  Use  of  Advanced  Computers  in 
AEOD  and  Status  of  Upgrading  NRC 
Operations  Center's  Emei^ency 
Telecommunications  Systems  (Public 
Meeting) 

3:00  pjn. 
Discussion  of  Management -Organization 
and  Intemal  Pcrsomiel  Matters  (Closed- 
Ex.  2) 

4.00  p.m. 
Affirmation/Discnssion  and  Vote  (Public 
Meeti*^  (if  needed) 

Week  of  October  14— Tvitative 

Thursday.  October  17 

9:00  ajn. 
Collegial  Discussion  of  Recent 
International  Safety  Issues  (Public 
Meeting) 

10:00  a.m. 
Briefing  on  Staff  Recommended  Course  of 
Action  for  Standardization  of  Advanced 
Reactor  Designs  (Public  Meeting) 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

2.-00  p.m. 
Briefing  on  Commercial  Grade  Procurement 
and  Dedication  Programs  (Public 
Meeting) 

Friday,  October  18 

\0XO  a.m. 
Briefing  on  GE-Wilmington  Incident  (Public 

Meeting) 
Note:  ACirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Conunission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  September  19. 1991. 
William  M.  Hill.  |r.. 
Office  of  the  Secretary. 
[FR  Doc.  91-23149  Filed  9-20-91;  3HJ0  pm] 
MUJNQ  cooe  7SS»-ei-M 
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RESOLUTION  TRUST  CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  following  changes  have  been  made 
to  the  open  agenda  of  the  Resolution 
Trust  Corporation  Board  of  Directors 
meeting  Tuesday,  September  24, 1991  in 
the  Board  Room  on  the  sixth  floor  of  the 
FDIC  Building  located  at  550-17th  Street, 
N.W..  Washington.  D.C.: 

The  following  subjects  have  been 
withdrawn  from  the  agenda: 

Memorandum  re:  Pro|^sed  regulations  . 

restricting  the  purchase  of  assets  from 

RTC. 
Memorandum  re:  Delegation  of  Authority  to 

Execute  Contracts. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr.,  Executive 
Secretary  of  the  Corporation,  at  202- 
416-7282. 

Dated:  September  19. 1991. 


Resolution  Trust  Corporation. 

)ohn  M.  Buckley,  Jr., 

Executive  Secretary. 

|FR  Doc.  91-23017  Hied  9-19-91;  4:32  pm) 

BHJJNQ  qOX  •714-01-« 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  23, 1991. 

A  closed  meeting  will  be  held  on 
Friday,  September  27, 1991,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certifled  that,  in  his  opinion,  one  or  more 
'of  the  exemptions  set  forth  in  5  U.S.C. 
552b{c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (g)(i),  and  (10), 


permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday, 
September  27, 1991.  at  \OiOO  a.m..  will 
be: 

Settlement  of  iniunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Walter 
Stahr  at  (202)  272-2000. 

Dated:  September  19. 1991. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc  91-23048  Filed  9-20-91: 11:31  am] 

MUJNO  CODE  MIIO-OI-M 
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IMI 


Corrections 


This  sertion  ol  Ihe  fEOERAL  REGISTER 
contains  editonal  corrJBctfons  of  prevousJy 
published  Prestdentiai^  Rule,  Proposed 
Rule,  and  h4otice  do^ments.  These 
corrections  are   prepared   by   the  Office  of 
the  Federal  Regrster    Agency  prepared 
corrections  are  issue^  as  signed 
documents  and  appear  in  the  appropnate 
document  categories  leteewhere  in  the 
issue. 


DEPARTMENT  OF  AGfllCULTURE 

Animal  atul  Plant  HJealth  hwpeetjon 
Service 

7  CFR  Part  354 
9  CFR  Part  130 

(Docket  No.  91-021] 
RIN  0579-AA43 


Agricultural  Quarantine  and 
Phytosanitary 
Quarantine 
Diagnostics, 


User  Fees-, 
Inspection  Serviced, 
Certificates,  Anima 
Services,  Veterinar  |r 
Export  Health  Certificates 


Correction 


In  proposed  rule 
beginning  on  page 
Wednesday,  Augus 
following  correctioijs 

1.  On  page  37488, 
in  the  last  paragraph 
"impact"  should  re4d 


<  ocument  91-18614 
3^481  in  the  issue  of 
7, 1991,  make  the 


§130.12    [Corrected 

2.  On  page  37498, 
in  §  130.12,  in  the 
Respiratory  Syncyt 


in  the  first  column, 
in  the  second  line 
"Import". 


in  the  third  column, 

ta  ble,  the  entry  Bovine 

al  Virus:  Antiserum 


the  Fee/unit  (dollars)  now  reading 
"3.50**  should  read  **83.50". 


BIUJMO  COOE  1SOS-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91-187-0001 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Correction 

In  notice  document  91-16477  beginning 
on  page  31634  in  the  issue  of  Thursday, 
July  11, 1991.  make  the  following 
correction: 

On  page  31635,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document. 
"FR  Doc.  91-16476 '  should  read  'TR 
Doc.  91-16477". 

BIUJNO  COOC  1S05-01-O 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  435 

Mail  Order  Merchandise  Trade 
Regulation  Rule 

Correction 

In  proposed  rule  document  91-21641 
beginning  on  page  41633,  in  the  issue  of 
Tuesday,  September  10, 1991,  make  the 
following  correction: 

On  page  41634,  in  the  1st  column,  in 
SUPPt£MENTARY  INFORMATION,  in  the 
17th  line,  "not"  should  read  "now". 

WLUMG  CODE  1S0541-O 


Federal  Segistei 
VoL  56.  No.  \ai 
Wednesday,  September  24,  1991 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91N-0216] 

Boiar  Pharmaceutical  Co^  Inc.,  and 
SanofI  Animal  Health,  Inc.;  Withdrawal 
of  Approval  of  NADA's 

Correction 

In  notice  document  91-18760  beginning 
on  page  37556  in  the  issue  of 
Wednesday,  August  7, 1991,  make  the 
following  correction; 

On  page  37556,  in  the  third  column, 
under  SUPPI.EMENTAWY  IHFOnMATION,  in 
the  fifth  line,  "beig"  should  read 
"being". 

BILUNG  CODE  150S-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[UT-020-01-4351-08] 

Notice  of  Intent  To  Amend  the 
Randolph  Management  Framewortc 
Plan  . 

Correction 

In  notice  document  91-16835 
appearing  on  page  32443  in  the  issue  of 
Tuesday,  July  16, 1991,  in  the  second 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-16836"  should 
read  "FR  Doc.  91-16835". 

BtLLMG  COOE  ISOS-OI^O 


Tuesday 
September  24,  1991 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  86 

Air  Pollution  Control;  New  Motor  Vehicles 
and  Engines:  On-Board  Diagnostic 
Systems  on  1994  and  Later  Model  Year 
Ught-Duty  Vehicles  and  Light-Duty 
Trucks;  Proposed  Rule 
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ENVIRONMENTAli  PROTECTION 
AGENCY 

40  CFR  Part  86 
IAMS-FRL-3994-7] 
RIN  2060-AC65 

Control  of  Air  Polkition  From  New 
Motor  Vetiicles  and  New  Motor  Vetiicle 
Engines;  Regulations  Requiring  On* 
Board  Diagnostic  Systems  on  1994 
and  Later  Model  Vear  Light-Duty 
Vehicles  and  Ught-Outy  Trucks 


agency: 

Agency  (EPA). 
action:  Notice  of 
(NPRM). 


Environm  sntal  Protection 

J  imposed  rulemaking 


S;cti 


summary:  Today' 
rule  requiring  on- 
(OBD)  systems  for 
and  light-duty  trucks 
1994  model  year 
Clean  Air  Act  Ami 
(CAAA)  requires 
final  OBD  rules  by 
action  is  an  initial 
Today's  proposal 
manufacturers  to  i 
monitor  the  functidn 
control  component ! 
operator  to  the 
addition,  when  a 
diagnostic  inform 
the  vehicle's 
mechanic  in  d 
proposed  are 
make  available  to 
industry  informa 
perform  repair  and 
on  on-board 
other  emission-re 
components. 
dates:  Written 
will  be  accepted 

EPA  will  conduc : 
this  Notice  of 
November  6, 1991 
convene  at  10  a.m. 
such  time  as 
testimony.  Further 
public  hearing  can 
"SUPPLEMENTARY 
section  IX,  Public 


action  proposes  a 
bbard  diagnostic 
light-duty  vehicles 
commencing  in  the 
ion  207(a)  of  the 
ndments  of  1990 
to  promulgate 
May  15, 1992;  this 
itep  in  that  process, 
requires 
stall  systems  which 
ing  of  emission 
and  alert  the  vehicle 
for  repair.  In 
n  alfunction  occurs, 
ahon  must  be  stored  in 
to  assist  the 
and  repair.  Also 
which  would 
he  service  and  repair 

necessary  to 
maintenance  service 
systems  and 
vehicle 


need 


comp  iter 
liagn(  sis 
requi  "ements ' 


iti(  n 


,  diagni  istic 


U  ted 


di  pli 


Mi  11 


addresses: 

be  submitted  (in 
to:  The  Air  Docket, 
131),  Waterside 
No.  A-90-35,  401 
Washington.  DC  2(J460 

The  public  heart  ig 
Domino's  Farms 
Lloyd  Wright  Drivi 
Michigan  48106. 

Materials  relev 
rulemaking  are  contained 
A-90-35.  The  dock  ;t 


until  1 


co^iments  on  this  notice 
December  9, 1991. 
a  public  heanng  on 
Prop  )sed  Rulemaking  on 
rhe  hearing  will 
and  will  adjourn  at 
neces  jary  to  complete  the 
information  on  the 
be  found  in 

INFORMATION", 

participation. 
Writtqn  comments  should 
icate  if  possible] 
room  M-1500  (LE- 

Attention:  Docket 
Street  SW., 


will  be  held  at 
Activities,  44  Frank 
,  Ann  Arbor, 


a  It 


to  this  proposed 

in  Docket  No. 
is  located  on  the 


first  Hoor  of  the  above  address  and  may 
be  inspected  from  8:30  a.m.  until  noon 
and  from  1:30  p.m.  until  3:30  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Larson.  Certification  Division, 
U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Road,  Ann  Arbor, 
Michigan  48105,  telephone  (313)  668- 
4277. 

SUPPLEMENTARY  INFORMATION: 
I.  Table  of  Contents 

I.  Table  of  Contents 

II.  Summary  of  Proposal 

III.  Background  and  Development 

IV.  Proposed  Regulations 

A.  Summary 

B.  Discussion 

V.  Discussion  of  Issues 

A.  Options  Considered  for  Regulatory 
Approach 

B.  Regulatory  Approach 

C.  Technical  Feasibility 

VI.  Environmental  Impact 

VII.  Economic  Impact 

A.  Effect  on  Manufacturer  Cost  and  Retail 
Price  Equivalent  (RPE) 

B.  Other  Consumer  Costs 

C.  Net  Consumer  Costs 

VIII.  Cost  Effectiveness 

IX.  Requests  for  Specific  Comments 

X.  Public  Participation 

A.  Comments  and  the  Public  Docket 

B.  Public  Hearing 

XI.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Paperwork  Reduction  Act 

C.  Impact  on  Small  Entities 

XII.  Authority 

U.  Summary  of  Proposal 

For  1994  and  later  model  years,  all 
light-duty  vehicles  (LDVs)  and  light-duty 
trucks  (UDTs),  for  which  emission 
standards  are  currently  in  place  or 
subsequently  adopted,  will  be  required 
under  today's  proposal  to  contain  an 
OBD  system  which  will  monitor 
emission-related  components  for 
malfunctions  or  deterioration.'  The  OBD 
system  shall  be  capable  of  detecting 
malfunctions  or  deterioration  of 
emission-related  components  or 
elements  of  design  before  such 
malfunctions  or  deterioration 
individually  cause  emission  increases 
dunng  Federal  Test  Procedure  (FTP) 
testing  greater  than  certain  thresholds 
set  by  EPA.  When  such  a  malfunction  or 
detenoration  is  detected,  a  malfunction 
indicator  light  (MIL)  will  illuminate  and 
codes  identifying  the  malfunction  will  be 
stored  in  the  computer  for  access  by  a 
repair  technician. 


■  In  addition  to  the  standards  already  in  place. 
EPA  is  developing  standards  which  would  l>e 
applicable  to  vehicles  when  operating  on 
comoressed  naiurui  sas  ICNCI 


The  proposed  rule  requires  that  the 
OBD  system  monitor  the  performance  nf 
the  catalyst  and  oxygen  sensor  and 
detect  engine  misfire.  It  is  proposed  a 
trouble  code  be  stored  identifying  the 
likely  problem  and  the  MIL  be 
illuminated  upon  detection  of  any  of  the 
following  problems: 

(1)  Catalyst  deterioration  before  it 
results  in  an  exhaust  emission  increase 
of  greater  than  0.4  g/mi  HC,  3.4  g/mi 
CO,  or  1,0  g/mi  NOx  as  measured  on  the 
standardized  Federal  Test  Procedure 
(FTP). 

(2)  Engine  misfire  before  it  results  in 
an  exhaust  emission  increase  of  greater 
than  0.4  g/mi  HC,  3.4  g/mi  CO.  or  1.0  g/ 
mi  NOx  as  measured  on  the  FTP.  In 
addition  to  detecting  misfire,  the  system 
must  store  a  code  indicating  which 
cylinder  is  misfiring  or  that  multiple 
cylinders  are  misfiring. 

(3)  Oxygen  sensor  deterioration 
before  it  results  in  an  exhaust  emission 
increase  of  greater  than  0.2  g/mi  HC.  1.7 
g/mi  CO,  or  0.5  g/mi  NOx  as  measured 
on  the  FTP.  In  addition  to  detecting 
oxygen  sensor  deterioration  causing 
increased  exhaust  emissions,  the  system 
must  detect  any  malfunction  or 
deterioration  of  the  sensor  that  renders 
it  incapable  of  satisfactorily  performing 
its  functions  as  part  of  the  OBD  system. 

Rather  than  specifying  what  other 
components  must  be  monitored,  the 
proposed  rule  provides  the  manufacturer 
with  the  flexibility  to  determine  the 
need  to  monitor.  Manufacturers  would 
be  required  to  monitor  malfunction  or 
deterioration  of  any  other  system  or 
component  that  results  in  an  FTP 
.  exhaust  emission  increase  of  0.2  g/mi 
HC,  1.7  g/mi  CO,  or  0.5  g/mi  NOx,  or 
results  in  leakage  or  other  malfunction 
of  the  vapor  recovery  or  purge  systems 
that  results  in  an  evaporative  emissions 
increase  of  2.0  g/test.  Manufacturers  are 
required  to  detect  additional 
malfunctions  only  if  they  occur  in  actual 
use. 

The  proposed  rule  also  requires  the 
OBD  system  to  monitor  for  electrical 
disconnect  of  any  emission-related 
component  which,  either  directly  or 
indirectly,  sends  information  to  or 
receives  information  from  the  vehicle's 
on-board  computer.  If  electrical 
disconnect  occurs  which  prevents  or 
limits  the  operation  of  the  component, 
the  MIL  must  be  illuminated  and  a 
trouble  code  stored. 

The  computer  must  be  protected  from 
tampering  and  the  stored  codes  must  be 
as  accessible  to  independent  repair 
facilities  and  other  interested  persons  as 
to  new  vehicle  dealer-owned  facilities. 
In  addition,  manufacturers  must  make 
available,  in  a  timely  fashion  and  at  a 
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reasonable  cost,  ell  emission-related 
diagnostic  and  repair  information 
necessary  to  properly  use  the  OSD 
system  and  make  eimssien-related 
repairs. 

Ir  accordance  with  the  requirements 
of  the  CAAA,  EPA  proposes  to 
implenient  aB  requiremeats.  except 
perhaps  that  for  evaporatfre  emissions, 
beginning  with  the  1994  model  year. 
Manofacfurers  can  request  waivers  for 
OBD  requirements  for  up  to  two  years 
which  EPA  will  consider  on  a  case-by- 
case  basis.  EPA  proposes  to  impteimat 
the  evaporative  emissions  OBD 
requirements  coincident  witih  the 
effective  model  year  of  EPA's  revised 
evaporative  emiseioBS  test  procedures  if 
comments  support  the  need  and 
appropriateness  of  such  an  action  for 
the  industry  as  a  whole:  in  no  case 
would  the  applScabitity  of  evaporative 
emissions  OBD  reqairenieDta  be  in  place 
later  than  the  1996  model  jwar.  This  may 
result  in  delajring  implementation  of  the 
evaporative  emissions  OBD 
requirements  mitil  the  1995  or  1996 
model  year. 

Today's  propoeai  makes  an  allowance 
for  manufacturers  to  satisfy  the  Federal 
OBD  requirements  during  the  initial 
years  of  implementation  by  installing 
systems  which  satisfy  California  OBD  II 
requirements  pertaining  to  those  model 
years.  This  proposed  allowance  means 
that  manufacturers  could  concentrate  on 
designing  one  system  to  meet  the  OBD  11 
requirements  and  installing  that  system 
nationwide  during  allowable  model 
years.  In  response  to  concerns 
expressed  by  industry  representatives 
(see  section  IV  B.8.  for  discussion]  the 
Agency  will  give  consideration  to 
allowing  California  OBD  II  systems  to 
fulfill  the  requirements  of  proposed 
S  86i)94-17  for  some  period  beginning 
with  the  1994  model  year,  but  in  no  case 
beyond  the  2002  model  year.  The 
specific  duration  for  acceptance  of  OBD 
II  as  an  alternative  standard  will  be 
based  on  the  merits  of  information  and 
data  provided  in  response  to  dns 
proposed  rule.  Further,  any  extended 
use  of  the  California  OBD  11  system  will 
only  apply  to  vehicles  covered  by  the 
California  OBD  regulations.  AH  other 
LDVs  (e.g.,  diesei  vehicles  without 
feedback  fuel  control)  will  be  required 
to  comply  with  the  Federal  OBD  system 
effective  with  the  1994  model  year. 

Should  EPA  decide  to  accept  CffiD 
systems  that  meet  the  OBD  II  standards, 
as  an  interim  alternative  to  the  OBD 
standards  proposed  today,  all  Federal 
requirements  with  the  exception  of 
§  86.094-17  would  continue  to  apply  to 
these  covered  vehicles.  These 
requirements  wonW  increde.  for 


example,  eertification,  selective 
enforcement  audit,  warranty,  and  lecaH. 
Comptianee  in-use  wowld  be  determined 
against  the  OBD  II  emission  thresholds 
and  oAer  requirements,  however  tlM 
federal  in-use  warrarrty  and  recaff 
provisions  would  apply.  In  addition,  the 
requirements  of  I  86.094-^  for  service 
information  woold  apply  to  all  vehicles 
starting  with  the  1994  model  year 
without  regard  to  the  status  of  waivers 
from  OBD  requirements  or  to  what  OBD 
standards  the  vehicle  is  certified. 

Today's  proposed  rule  is  expected  to 
result  in  lifetime  average  reductions  per 
LDV  of  35.0  pounds  HC,  216.4  poundts 
CO,  and  15.4  pounds  NOx.  and  Qfetime 
average  reductions  per  LDT  of  74.9 
pounds  HC  396.8  pounds  CO,  and  26^ 
pounds  NOx,  all  at  a  10%  discount  rate 
This  results  in  emission  reductions 
within  non-attainment  areas  of  0.48 
million  tons/year  HC.  4.01  million  tons/ 
year  CO,  and  0.28  million  tons/year 
NOx,  or  47%,  45%,  and  25%  reductions  in 
anaual  emissioas  for  HC  CO.  and  NOx, 
respectively,  by  the  year  2015  compared 
to  baseline  proiections  of  emission 
levels  without  the  benefits  of  OBD. 

As  discussed  in  more  detail  in  section 
VII  of  this  preamble,  the  total  coats 
associated  with  these  reductions, 
including  increased  vehicle  costs  and 
repair  costs,  and  consumer  savings 
associated  with  improved  fuel  economy 
and  improved  repair  e^ectivenessv  is 
estimated  to  range  between  $485  Bullion 
and  $1.2  billion  ssauaHy  assuming 
annual  non-CaMfomia  sales  oC  13.1 
million  vehicles  anda  70%/30%  LDV/ 
LDT  sales  s^t 

m.  BacKgronnd  ana  Development 

Chi  November  15, 19Qa  the  CAAA 
were  signed  into  law.  These 
amendments  include  the  addition  of 
paragraph  (m)  to  section  202,  which 
directs  tltt  EPA  to  promulgate 
regulations  requiring  manufacturers  to 
install  oo  all  new  LDVs  and  LOTs 
diagnostic  systems  capable  of: 

(1)  Accurately  identifying  for  dta 
vehicle's  useful  life  emission-related 
system  deterioration  or  malfunctioB. 
including,  at  a  mininram,  the  catalytic 
converter  and  oxygen  (Oi)  sensor, 
wkick  could  cause  or  result  in  faifana  of 
the  vehides  to  comply  widi  emissioo 
standards; 

(2)  Alerting  the  vehicle's  owner  or 
operator  to  the  likely  need  for  emissioOi- 
related  components  or  systems 
mainteiiance  or  rqwir 

(3)  Slorhig  and  retrieving  fauK  eodes 
specified  by  the  Administrator  and 

(4)  Providing  access  to  stored 
information  in  a  manner  specified  by  the 
Administrator. 


In  addition,  this  section  of  the 
amended  Clean  Air  Act  (hereafter,  the 
Act]  requires  manufacturers  tD  make 
available  to  interested  persons  all 
necessary  eraissior>-felaled  maintenance 
and  repair  information,  iachMUng 
information  needed  to  make  uae  of  the 
OBD  system.  Such  information  is  to  be 
provided  according  to  regaWttions  to  be 
adopted  by  EPA. 

As  of  August  1990,  96  urban  areas 
were  fn  violation  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  41  areas  could  not  attain 
the  carbon  monoxide  (CO]  standard. 
Non-attaiimient  of  the  NAAQSs  for 
ozone  and  CO  is  partly  due  to  enrissions 
from  vehicles  with  malfunctioning 
emission  control  systenis.  As  the 
emission  standanh  for  property 
functioning  vehicles  have  been  reduced, 
emissions  from  malfunctioning  vehicles 
have  accounted  for  an  increasing  share 
of  the  total  emissions  from  motor 
vehicles.  EPA  estimates  that  currently 
60%  of  the  total  tailpipe  HC  emissions 
from  LDVs  are  caused  by  the  20%  of 
vehicles  with  serious  emission  control 
system  malfunctions  or  degradation.  The 
more  stringent  standards  mandated  by 
the  Act  are  likely  to  increase  further  the 
proportion  of  emissions  from 
malfunctinning  vehicles.  Since  many  of 
these  malfunctions  do  not  noticeably 
affect  vehicle  performance,  the  owners 
of  malfunctioning  vehicles  are  usually 
unaware  that  any  problem  exists. 

EPA  supports  several  programs  to 
address  the  problem  of  excessive 
emissions  from  k>-use  vehicles,  most 
notably  the  in-use  compliance  and 
inspection/maintenance  (I/M]  programs. 
As  part  of  the  in-use  compliance 
program,  emission  testa  are  performed 
on  properly  maintained  in-use  vehicles. 
A  manufacturer  is  required  to  recall  and 
fix  a  class  of  vehides  if  a  substantial 
number  of  those  vehicles  are  found  to 
violate  the  requirements  of  section  202 
of  the  Act  The  current  in-use 
compliance  pnogram  does  not  t3rpicaliy 
address  random  failures  of  emission 
control  systems  which  occur 
infrequently  or  failures  due  to  poor 
maintenance.  In  addition,  the  individual 
malfunctioning  vehicles  arc  no# 
identified  at  the  time  malhmctioa 
occurs. 

EPA  also  offers  support  to  stale  I/M 
programs.  I/M  programs  are  the  only 
enforcement  related  programs  currently 
in  place  designed  to  identify  individual 
malfunctioning  vehicles  regardless  of 
whether  they  have  been  property 
maintained  or  not.  Intermittent  foihire 
problems  or  problems  which  occur  in 
driving  modes  not  included  in  the  I/M 
test  cannot  be  detected  in  I/M  programs. 
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Since  the  OBD  system  will  monitor 
emission-related  c  jmponents  during  all 
actual  driving  conditions,  additional 
failure  modes  shoi  Id  be  detected. 
Hence,  in  the  futui  e,  I/M  programs  will 
be  able  to  check  tl  e  OBD  system  for 
failure  codes  in  th( !  computer,  thus 
increasing  the  effectiveness  of  getting 
problem  vehicles  repaired. 

Manufacturers  Y  ave  for  some  time 
been  aware  of  the  potential  of  on-board 
monitoring  and  co  nputer  systems  to 
detect  malfunctiors;  for  several  years 
many  vehicles  haye  come  equipped  with 
dashboard  "Check  Engine"  lights.  These 
lights  illuminate  when  the  vehicle's 
monitoring  system  detects  an  engine 
malfunction.  At  th  i  same  time  the  light 
illuminates,  troubl ;  codes  indicating  the 
source  of  the  prob  em  are  stored  in  the 
vehicle's  computer,  where  they  may  be 
accessed  by  repair  personnel, 
sometimes  using  a  plug-in  tool  to  aid  in 
diagnosis.  Some  v  'hicles  store  trouble 
codes  but  are  not  equipped  with  a 
dashboard  MIL 

Current  OBD  sy  items  usually  target 
malfunctions  that  :ause  driveability 
problems.  Howev(  r,  many  malfunctions 
that  increase  emispions  do  not  cause 
driveability  problems  and,  thus,  are  not 
detected  by  curreiit  systems.  These 
malfunctions  are  among  the  more 
difficult  to  detect  ind  repair  without 
OBD  assistance.    I 

The  major  benefit  of  existing  OBD 
systems  has  been  |to  assist  dealership 
mechanics.  The  cc  des  and  means  of 
accessing  the  syst  jm  vary  from 
manufacturer  to  n  anufacturer,  making  it 
difficult  for  non-d  salership  mechanics  to 
use  them.  Present:  y,  the  availability  of 
OBD  service  infor  nation  by 
manufacturers  to  tervice  facilities  other 
than  dealerships  i  i  neither  adequate  nor 
uniform.  Dependii  ig  on  the  policy  of  a 
manufacturer,  repair  information  to 
independent  facil  ties  may  be  available 
on  a  regular  basis  at  the  end  of  a  model 
year,  or  not  at  all.  Even  where 
information  is  av£  ilable,  it  may  not  be 
cost  effective  for  \  he  independent 
mechanic  to  purchase  the  large  number 
of  shop  manuals  (  r  other  publications 
needed  to  cover  t  le  wide  variety  of 
systems  encounte  red.  The  receipt  of 
appropriate  infon  lation  by  independent 
facilities  is  particularly  important  in 
light  of  the  increabing  complexity  of 
electronic  emissic  n  control  systems  and 
the  fact  that  80%  ( if  repairs  are  done  by 
nondealer  mechai  lies. 

Both  the  Califo  nia  Air  Resources 
Board  (CARB),  w  lich  regulates  vehicles 
sold  in  California  and  EPA  have  studied 
ways  to  use  OBD  systems  to  detect 
emission  problems.  In  1985,  CARB 
promulgated  theii  OBD  I  regulations 
which  required  tli  e  vehicle's  on-board 
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computer  to  monitor  some  critical 
emission-related  components  for  proper 
operation  and  to  provide  a  warning  to 
the  vehicle  operator  when  vehicle 
malfunctions  occurred.  OBD  I  took  effect 
beginning  with  the  1988  model  year. 

OBD  I  did  not  require  monitoring  of 
several  critical  emission-related 
components  and  was  insufficiently 
sensitive  to  malfunctions  that  were 
monitored.  Since  the  issuance  of  OBD  I, 
CARB  has  been  working  with  EPA. 
vehicle  manufacturers,  component 
suppliers,  and  other  technical  experts  to 
refine  and  expand  the  scope  of  OBD  I. 
EPA  has  also  been  involved  in 
discussions  with  CARB  regarding  the 
technical  feasibility  of  monitoring 
additional  components.  As  a  result, 
CARB  has  recently  adopted  OBD  II 
which  provides  more  stringent 
requirements  and  other  improvements  to 
the  OBD  system.  OBD  U  is  scheduled  to 
be  phased-in  beginning  with  the  1994 
model  year,  with  full  compliance  by  the 
1996  model  year. 

EPA  believes  that  manufacturers  will 
not  voluntarily  choose  to  install  such 
systems  on  vehicles  sold  in  the 
remaining  states  because  of  the 
hardware  costs  associated  with 
monitoring  some  components,  the 
potential  for  increased  warranty 
expense,  and  the  possibility  of  customer 
dissatisfaction  should  the  MIL 
illuminate  too  frequently.  Therefore,  the 
adoption  of  similar  Federal  regulations 
and  controls  are  necessary  to  ensure 
that  the  air  quality  benefits  of  OBD  are 
achieved  nationwide,  and  to  facilitate 
the  use  of  standardized  OBD  systems 
which  assist  mechanics  in  making 
repairs  and  offer  the  potential  for  OBD 
incorporation  into  I/M  programs. 
Adoption  of  these  regulations  will  also 
satisfy  the  mandates  of  the  CAAA. 

Today's  proposed  action  resembles 
the  OBD  II  rule.  OBD  II  specifies  the 
technical  monitoring  requirements  in 
greater  detail  than  the  rule  being 
proposed  today.  The  requirements  being 
proposed  today  are  expressed  as 
emission  performance  standards.  Setting 
emission  performance  standards 
provides  the  manufacturer  with 
flexibility  in  determining  which 
components  or  systems  the  OBD  system 
should  monitor.  Manufacturers  will  also 
be  allowed  to  determine  alternative 
means  of  monitoring  without  seeking 
Agency  regulatory  approval.  However, 
manufacturers  have  the  additional 
burden  of  selecting  OBD  system 
calibrations  to  assure  compliance  with 
emission  performance  standards  for 
each  unique  design  they  produce. 

It  is  EPA's  expectation  that  these 
proposed  Federal  OBD  rules  will  be 
sufficiently  consistent  with  the  existing 


California  OBD  II  rules  such  that 
manufacturers  need  not  develop 
substantially  different  monitoring 
hardware  nor  implement  a  basically 
different  OBD  strategy  to  satisfy  Federal 
rules.  However,  the  Agency  recognizes 
that  the  different  form  of  its 
requirements  may  require  some  degree 
of  additional  work  on  the  part  of 
manufacturers  as  they  assure 
themselves  each  design  complies.  The 
Agency  expects  manufacturers  will  be 
able  to  develop  identical  systems  to 
comply  with  both  Federal  and  California 
regulations  in  most  cases,  but  additional 
testing  and  calibrations  development 
may  be  necessary  for  the  manufacturers 
to  assure  proper  optimization  of  their 
systems.  In  some  circumstances,  unique 
Federal  calibrations  might  be  necessary. 
EPA  has  estimated  these  incremental 
costs  and  has  included  them  under  the 
category  of  "application  costs"  in  the 
Regulatory  Impact  Analysis  (RIA). 

As  stated  previously,  manufacturers 
have  expressed  concern  about  the  need 
to  make  these  additional  expenditures 
simultaneously  with  the  development  of 
California  OBD  systems.  Hence,  EPA  is 
considering  accepting  compliance  with 
the  California  OBD  II  standards  as  an 
alternative  means  of  meeting  certain 
portions  of  the  Federal  requirements 
during  the  initial  years  of 
implementation.  As  noted  later  in  this 
preamble,  comments  are  requested  on 
EPA's  estimated  vehicle  application 
costs  and  on  the  advantages  and 
disadvantages  of  accepting  compliance 
with  OBD  II  requirements  for  some 
interim  period  of  time. 

rv.  Proposed  Regulations 

A.  Summary 

Today's  proposed  regulation  would 
require  all  1994  and  subsequent  model 
year  LDVs  and  LDTs  to  incorporate  on- 
board diagnostic  systems.  The  OBD 
system  would  monitor  emission-related 
components  for  malfunctions  or 
excessive  deterioration  that  would 
cause  the  vehicle's  emissions  to  exceed 
a  specified  emission  threshold  during  its 
useful  life.  (The  proposed  emission 
thresholds  are  described  previously  in 
the  Summary  of  Proposal).  When  the 
system  detects  a  malfunction,  it  would 
illuminate  a  malfunction  indicator  light 
on  the  dashboard  and  store  codes 
identifying  the  malfunction  in  the  on- 
board computer. 

In  addition  to  OBD  hardware 
requirements,  manufacturers  would  also 
be  required  to  supply  to  any  person,  in  a 
timely  manner,  repair  information 
sufficient  to  facilitate  accurate  repair  of 
emission-related  components.  Certain 
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other  proposed  requirements  are 
discussed  below. 

B.  Discussion 

1.  General  System  Requirements 

The  purpose  of  an  OBD  system  is, 
first,  to  detect  malfunction  or 
deteriorated  performance  of  a  vehicle's 
emission-related  components  which 
result  in  an  excessive  increase  in 
emissions.  Second,  the  OBD  system 
should  aid  in  the  proper  diagnosis  and 
repair  of  those  emission-related 
problems. 

The  Act  requires  EPA  to  promulgate 
regulations  requiring  OBD  systems  that 
are  able  to  accurately  identify  any 
emission-related  deterioration  or 
malfunction  that  could  cause  or  result  in 
exceedance  of  an  emission  standard. 
EPA  acknowledges  that  a  properly 
designed  and  operating  vehicle  could 
have  emission  levels  approaching  or 
even  equaling  the  emission  standards.  In 
such  cases,  a  very  slight  malfunction  or 
minor  deterioration  could  result  in 
failure  to  meet  an  emission  standard.  As 
discussed  in  the  Technical  Feasibility 
section  following,  it  is  currently  not 
feasible  to  detect  the  deterioration  or 
malfunction  of  many  components  which 
would  have  a  slight  impact  on 
emissions. 

In  other  situations,  a  vehicle  might  not 
experience  much  emission  performance 
deterioration  even  though  an  individual 
component's  performance  has  reached  a 
detectable  level  of  malfunction  or 
deterioration.  Replacement  of  the 
component  at  this  stage  would  provide 
little  emission  benefit,  especially 
considering  the  cost  of  the  repair,  and 
could,  in  fact,  be  inappropriate  if  the 
component  was  incorrectly  identified  as 
having  reached  a  detectable  level  of 
malfunction  or  deterioration. 

The  threshold  approach  being 
proposed  today  allows  EPA  to  recognize 
both  the  technical  feasibility  of 
malfunction  detection  and  the  costs  and 
emission  benefits  of  repair.  EPA  has 
focused  on  these  issues  and  has 
required  the  OBD  system  to  detect  only 
those  problems  which  can  reliably  be 
detected  and  whose  repair  would  result 
in  a  significant  improvement  in  emission 
performance.  Thus,  the  thresholds  being 
proposed  today  represent  the  minimum 
levels  of  significant  emission  impact 
which  are  technically  feasible  to  detect. 
As  other  information  becomes  available 
to  EPA  demonstrating  the  technical 
ability  and  appropriateness  of  setting 
lower  threshold  levels,  EPA  would  plan 
to  propose  revisions  to  these  thresholds. 

The  proposed  rule  places  a  minimum 
of  specific  monitoring  requirements  on 
the  manufacturer.  As  required  by  the 


Act,  the  OBD  system  must  monitor 
catalyst  and  oxygen  sensor 
performance.  In  addition,  EPA  believes 
that  sufficient  probability  and  emissions 
impact  of  engine  misfire  exists  to 
warrant  mandatory  monitoring.  Further, 
the  risk  of  catalyst  damage  from  misfire 
warrants  its  monitoring.  Therefore,  the 
proposed  rule  requires  each  vehicle's 
OBD  system  to  detect  significant  engine 
misfire. 

In  addition,  for  vehicles  equipped  with 
sequential  fuel  injection,  EPA  proposes 
that  fuel  to  the  misfiring  cylinder  be  shut 
off  during  the  period  misfiring  occurs. 
Shutting  off  fuel  would  provide 
protection  from  catalyst  overheating.  No 
additional  hardware  would  be  required. 
EPA  requests  comment  on  this  fuel 
shutoff  proposal,  particularly  the  safety 
concerns  associated  with  such  a 
requirement  and  whether  or  not  fuel 
shutoff  should  be  required  only  when 
catalyst  damage  is  imminent.  'The 
Agency  also  requests  comment  on  the 
extent  to  which  manufacturers  would 
incorporate  fuel  shutoff  (e.g.,  to  reduce 
potential  warranty  expenses  for  catalyst 
replacement,  particularly  considering 
the  new  80,000  mile  warranty  covering 
catalysts)  absent  such  a  requirement. 

In  addition,  the  proposed  rule  would 
require  the  OBD  system  to  monitor  for 
electrical  disconnect  any  emission- 
related  component  or  system  which 
directly  or  indirectly  sends  information 
to  or  receives  information  from  the 
vehicle's  computer.  This  requirement 
recognizes  the  importance  of  insuring  all 
such  emission-related  components  are 
properly  connected  electrically  and  is 
consistent  with  CARB's  OBD  II 
regulations. 

EPA  requests  comment  concerning  the 
need  to  further  define  "emission- 
related"  components.  At  a  meeting  on 
April  19, 1991,  to  discuss  the  draft 
NPRM,  manufacturers  suggested  that 
"emission-related"  be  tied  to  the 
emission  warranty  parts  list  to  avoid  the 
need  to  identify  the  potential  case  of 
high  emissions  caused  by  malfunctions 
in  systems  or  components  not  normally 
considered  emission-related  (e.g.  low 
tire  pressure).  However,  the  Agency  is 
concerned  about  the  potentially 
constraining  situation  of  trying  to  define 
what  an  emission-related  component  is 
or  listing  all  the  potential  components, 
which  may  require  updates  as  new 
technologies  are  developed.  The  Aqency 
is  also  concerned  that  such  a  definition 
may  run  counter  to  the  performance 
standards  approach  adopted  for  today's 
proposal.  The  Agency  requests  comment 
on  how  "emission-related"  could  be 
defined  with  consideration  to  these 
concerns. 


EPA  believes  that  the  advent  of  cold 
temperature  CO  standards  will  result  in 
the  development  of  emission  control 
strategies  at  cold  ambient  temperatures 
that  are  more  consistent  with  emission 
control  strategies  currently  designed  for 
75  degree  F  standards.  As  a  result  of  this 
enhanced  control,  it  is  anticipated  that 
any  significant  emission  increase 
occurring  at  cold  temperatures  as  a 
result  of  component  failure  will  be 
detectable  by  a  vehicle's  OBD  system  at 
75  degrees  F.  Thus,  evaluation  of  a 
vehicle's  OBD  system  at  75  degrees  F 
will  be  adequate  for  ensuring  proper 
system  operation  at  cold  ambient 
temperature  as  well. 

Evaluation  of  in-use  vehicles  indicatei 
that  many  other  problems  may  occur. 
However,  manufacturers  have  the 
ability  to  incorporate  design  or 
construction  improvements  which  could 
eliminate  specific  problems.  For 
example,  manufacturers  could  utilize 
hose  material  less  susceptible  to 
cracking  or  connectors  less  likely  to 
become  detached.  Consequently,  this 
proposed  rule  does  not  mandate  the 
monitoring  of  all  other  systems  or 
components  over  their  full  range  of 
possible  states  of  malfunction  or 
deterioration  which  could  conceivably 
result  in  an  emission  problem.  Rather, 
the  manufacturer  has  discretion  to  either 
monitor  components  and  their  failure 
modes  likely  to  result  in  in-use  emission 
problems,  or  incorporate  design 
improvements  to  minimize  or  eliminate 
the  likelihood  that  such  emission-related 
problems  will  occur.  The  ability  to 
reduce  the  complexity  and  cost  of  the 
OBD  system  provides  the  manufacturer 
with  an  additional  incentive  to  improve 
emission-related  designs.  As  discussed 
in  the  later  section  on  enforcement,  EPA 
would  monitor  in-use  emission 
performance  to  assure  adequate  OBD 
designs. 

By  encouraging  the  manufacturer  to 
focus  on  in-use  emission  performance  of 
the  total  vehicle,  EPA  is  also  deferring  to 
some  extent  to  manufacturers  to 
appropriately  specify  those  unique 
components  or  systems  which  must  be 
monitored  by  OBD.  This  reduces  the 
possibility  of  EPA  requiring  costly  but 
unnecessary  monitoring  hardware  or  of 
overlooking  problems  which  might  prove 
significant  in  use.  Static  detailed 
regulatory  requirements  could  also 
result  in  unnecessary  OBD  hardware  or 
overlooked  problems  as  engine  and 
emission  control  system  designs  change 
over  time. 

Under  section  202(m)(l)  of  the  Act. 
EPA  is  to  promulgate  regulations 
requiring  installation  of  on-board 
emission  diagnostic  systems  that  are 
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capable  of  "accuraHely  identifying  *  *  * 
emission-related  systems  deterioration 
or  malfunction  *  *  •  which  could  cause 
or  result  m  failure  )f  the  vehicles  to 
comply  with  emis8|on  standards  *  *  *." 
Today's  proposal  requires  an  OBD 
system  with  a  MIL  that  illuminates  if 
component  deterioration  or  malfunction 
causes  emissions  tb  increase  above 
specified  threshoM  levels.  In  setting 
these  thresholds,  tiPA  has  considered 
siich  factors  as  technological  feasibility, 
costs,  and  air  quality  benefits.  EPA 
believes  it  is  authmzed  under  section 
202(m)  to  establishi  such  threshold 
levels,  and  to  conader  such  factors. 

Section  202(m)  apes  not  set  an 
objective,  numerictil  standard.  Instead 
Congress  specified  that  EPA  promulgate 
the  OBD  regulations  under  the  general 
authority  of  sectio«»  202(a).  with  no 
indication  that  EPA  was  precluded  from 
considering  factor^  such  as 
technological  feasfcility.  cost,  and  air 
quality  benefits,  al  factors  typically 
relevant  in  rulemaking  under  section 
202(a).  I 

The  legislative  hSstory  of  section 
202(m)  also  supports  the  approach  taken 
by  EPA.  Although  different  in  certain 
respects,  both  the  Senate  and  House 
versions  of  the  CAAA  contained  OBD 
requirements.*  Thf  OBD  version 
adopted  by  Congress  followed  the 

the  Senate  Report 
sssional  awareness 
regulations, 
knd  a  desire  to  extend 
an  OBD  system 
use  of  emission 
^n  consideration  of  the 
above  factors  is  consistent  with  these 
goals.  For  exampU,  California's  OBD  n 
regulations  also  establish,  in  many 
cases,  emissions  tliresholds  for  MIL 
illumination,  up  toil.S  times  applicable 
emission  standards.  EPA  believes  that 
today's  proposed  OBD  requirements  are 
equally  or  more  stringent  than  the  OBD 
n  regulations. 

The  Senate  wasl  also  clearly 
concerned  about  the  accuracy  of  the 
OBD  system.  In  discussing  manufacturer 
recall  liabilities,  tl^e  Senate  Report 
states"  *  *  •-  (T)lie  Administrator  may 
order  a  recall  andlrepair  of  the  [OBD] 
system  in  cases  where  there  is  a 
systematic  misdiagnosis,  even  if  the 
vehicle  is  passing  emission  standards, 
either  by  not  alerllng  the  operator  to  the 
need  for  necessar  /  repairs  or  by  flagging 
a  repair  which  is  i  lot  necessary."  * 


Senate  version,  wn 
showing  keen  Cor 
of  California's  OB| 
mcluding  OBD  II. 
the  benefits  of  sue 
nationwide.*  EPAli 
thresholds  based  < 


IMI 


»  Section  205.  S.  163( 
1630  (House  bill). 

'  S.  Rep.  Na  101-221 
828(1968). 

*  S.  Rep.  Na  101-221 . 
1969). 


(Senate  bill):  section  206.  S. 
101st  Cong,  bt  Sess.  96-se. 
lOlsl  Cong..  1st  Sess.  96 


Consideration  of  technical  feasibility  is 
critical  to  meeting  this  Congressional 
goal — the  desired  level  of  accuracy  can 
only  be  met  by  OBD  systems  that  are 
technically  feasible  to  implement  in  the 
required  timeframe. 

EPA  is  proposing  an  OBD  system  that 
it  believes  is  feasible  and  accurate, 
which  minimizes  false  malfunction 
indications  and  needless  repairs,  and 
will  gain  consumer  credibility  and 
acceptance.  It  is  a  workable  system  that 
will  lead  to  the  repair  of  malfunctioning 
vehicles  that  contribute  to  air  quality 
problems  throughout  the  nation.  EPA 
intends  to  monitor  closely  the 
development  of  OBD  technology, 
consumer  acceptance,  and  emission 
control  strategies.  As  appropriate.  EPA 
will  revisit  these  issues  and  revise  its 
OBD  regulations. 

2.  Standardized  Codes  and  Accessibility 

The  Act  requires  that  OBD  system 
information  be  accessible  via 
standardized  connectors,  unrestricted 
and  not  requiring  access  codes  or  any 
device  only  available  from  the 
manufacturer.  Further,  the  OBD  system 
information  must  be  usable  without 
need  for  any  unique  decoding 
information  or  device.  To  satisfy  these 
mandates.  EPA  is  proposing  that  OBD 
systems  conform  to  both  uniform 
industry  standards  adopted  through  the 
Society  of  Automotive  Engineers  (SAE) 
and  International  Standards 
Organization  (ISO)  standards  and  be 
accessible  with  the  use  of  a  standard 
hand-held  diagnostic  tool.*  In  addition 
to  "freeze-frame"  information  giving 
engine  operating  conditions  at  the  time 
of  the  malfunction,  the  proposed  rule 
requires  the  following  information  be 
provided  over  the  standard  link,  if  the 
information  is  available  to  the  on-board 
computer  calculated  load  value, 
diagnostic  trouble  codes,  engine  coolant 
temperature,  fuel  control  system  status, 
fuel  trim,  fuel  pressure,  ignition  timing 
advance,  intake  air  temperature, 
manifold  air  pressure,  air  flow  rate  from 
the  mass  air  flow  meter,  engine  RI^ 
throttle  position  sensor  output  value, 
secondary  air  status,  and  vehicle  speed. 
This  information  is  also  required  by  the 
OBD  II  regulation.  In  addition,  the 
capability  to  perform  bi-directional 
diagnostic  control  based  on  SAE 


»  See  SAE  sUndards  #«J1850,  J1877.  JISOZ  JIBSO, 
11962.  fl97S  J1979.  12006.  (2012.  12186.  12187.  and 
]Z20S.  and  ISO  9141  CARS  in  effect  at  the  time  of 
publication  of  tiiis  rale.  Some  of  these  SAE 
standards  are  in  draft  as  of  the  time  of  pablicatton 
of  this  rule.  The  final  OBD  regulations  may  require 
SAE  standards  identical  to  those  currently  in  draft 
fonn.  or  revised  standards  should  EPA  concur  ivith 
the  revised  standards  in  the  event  such  revisions 
are  made  by  SAE  or  GARB  prior  to  promulgation  of 
the  final  rule. 


specifications  shall  be  available  on 
demand  through  the  serial  port  on  the 
standardized  data  link  connector. 

As  mentioned  previously,  this 
proposed  rule  requires  at  least  one 
frame  of  information  providing  engine 
operating  conditions  at  the  time  of 
malfunction.  The  Agency  requests 
comment  on  whether  more  than  one 
"freeze-frame"  should  be  required,  and 
whether  freeze-frame  information 
connected  to  misfire  and  fuel  system 
malfunctions  is  sufficient  or  should  the 
requirement  be  broadened  to  include  all 
malfunctions. 

3.  Anti-Tampering  Measures 

EPA  is  proposing  that  manufacturers 
be  required  to  protect  the  on-board 
computer  from  tampering.  The  method 
employed  is  left  to  the  manufacturer's 
choice.  Such  methods  could  include 
soldering  chips  to  their  circuit  boards, 
enclosing  ("potting")  the  computer  in  a 
material  such  as  polyurethane.  or 
otherwise  permanently  sealing  the 
computer  housing.  Write-protect 
features  are  required  for  flash  memory 
systems.  The  final  OBD  regulation  may 
refer  to  SAE  standards  #|2186  under 
development  to  meet  CARB's  OBD  II 
requirement  for  write-protection. 

The  OBD  system  could  be  rendered 
incapable  of  appropriately  detecting    . 
malfunctioning  parts  or  systems  if  the 
computer  were  replaced  or 
reprogrammed  so  that  it  ignored  the 
system's  sensors  and  always  reported 
that  the  vehicle  was  functioning 
properly.  The  proliferation  of 
aftermaricet  "performance  chips"  which 
may  be  installed  in  a  vehicle  to  reset  the 
engine  operating  parameters  indicates 
that  without  anti-tampering  measures, 
some  owners  may  defeat  the  OBD 
system. 

Today's  proposal  also  requires 
manufacturers  to  use  a  single  dashboard 
MIL  to  indicate  all  emission-related 
problems  the  manufacturer  may  choose 
to  monitor.  Manufacturers  would 
continue  to  be  allowed  to  install 
warning  lights  intended  to  alert  the 
driver  to  safety  problems  or  problems 
related  to  engine  operation  which  could 
result  in  immediate  damage  such  as  low 
oil  pressure  or  over  temperature 
conditions.  (Separate  warning  lights  for 
engine  temperature,  oil  level,  and 
alternator  performance  will  continue  to 
be  allowed).  EPA  is  concerned  that  a 
proliferation  of  warning  lights  would 
lead  to  driver  confusion.  EPA  does  not 
expect  manufacturers  will,  in  addition, 
choose  to  monitor  other  engine-related 
components  not  included  in  the  OBD 
system.  An  emission-related  light 
separate  from  a  light  for  other  engine- 
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related  problems  might  encourage  some 
repair  facilities  to  disconnect  the 
emission-related  light.  EPA  believes  the 
requirement  to  have  a  single  MIL  for  all 
emission-related  problems  is  consistent 
with  California's  OBD  II  requirement. 

To  discourage  tampering,  the  MIL 
would  also  be  required  to  illluminate 
when  the  vehicle's  ignition  is  in  the 
"key-on"  position  each  time  the  vehicle 
is  started.  This  would  facilitate  in-use 
inspection  to  determine  that  the  system 
is  functioning.  The  MIL  would  go  o^ 
after  the  engine  is  started  unless  a 
hialfunction  has  been  detected. 
Illumination  of  warning  lights  during 
key-on  is  already  common  practice  in 
the  auto  industry. 

Because  repair  personnel  would  be 
able  to  clear  diagnostic  codes  using  the 
standard  tool,  inspection  and 
maintenance  (I/M]  lanes  must  have 
some  way  of  ensuring  that  malfunction 
codes  have  not  been  cleared  since  the 
last  OBD  check  of  the  vehicle's 
emission-related  control  systems.  A 
readiness  code  would  be  required  when 
the  diagnostic  system  has  comple'ed  all 
checks  and  determined  that  all 
monitored  systems  are  functioning 
properly.  As  noted  in  the  followmg 
section  on  Monitoring  Frequency,  this 
may  require  some  extended  vehicle 
operation  to  satisfactorily  verify 
emission-related  component  or  system 
performance.  The  readiness  code  should 
further  discourage  tampering  with  any 
jiart  of  the  OBD  system. 

In  addition,  aftermarket  parts  must  be 
fully  compatible  with  the  OBD  system. 
Installation  of  aftermarket  parts  which 
prevent  the  OBD  system  from 
performing  its  proper  function  would  be 
considered  tampering.  Questions 
regarding  potential  tampering  due  to 
installation  of  aftermarket  parts  would 
be  considered  in  the  same  manner  as 
EPA  considers  devices  or  actions  which 
could  affect  emission  performance. 

4.  Monitoring  Frequency 

EPA  expects  that  the  OBD  system  will 
evaluate  component  performance  as 
often  as  possible.  For  example,  misflre 
monitoring  using  a  crank  angle  sensor 
can  be  performed  continuously  while  the 
engine  is  running.  On  the  other  hand,  the 
02  sensor  can  be  evaluated  over 
discrete  time  intervals  whenever  a 
particular  vehicle  operating  condition  is 
observed  by  the  computer  after  closed- 
loop  operation  begins.  EPA  proposes 
requiring  all  components  monitored  by 
the  OBD  system  to  be  fully  evaluated  at 
least  once  every  trip.  One  CVS-72 
driving  cycle  would  qualify  as  a  trip. 

Manufacturers  may  determine  a  need 
to  monitor  emission-related  components 
more  frequently.  For  example,  the 


potential  for  severe  misfire  which  can 
cause  thermal  damage  to  the  catalyst 
may  necessitate  continuous  monitoring. 
Manufacturers  should  also  consider  the 
monitoring  frequency  necessary  to 
rehably  determine  a  malfunction  has 
been  detected.  For  example,  catalyst 
performance  assessment  might  require 
evaluation  of  several  monitoring 
sequences. 

5.  MIL  Illumination 

The  purpose  of  the  MIL  is  to  alert  the 
vehicle  operator  to  the  need  for 
maintenance  or  repair.  As  soon  as  the 
OBD  system  is  able  to  reliably  detect 
deterioration  or  a  malfunction  that  could 
cause  an  emission  increase  above  the 
threshold  level,  the  MIL  should 
illluminate  to  signal,  at  the  earliest 
opportunity,  the  need  for  repair.  Some 
current  OBD  designs  routinely  turn  the 
MIL  off  when  the  ignition  key  is  turned 
off  and  do  not  reilluminate  the  MIL 
when  the  vehicle  restarts  even  though 
the  emission-related  problem  has  not 
been  repaired.  This  can  be  confusing  to 
the  operator,  perhaps  inappropriately 
suggesting  that  the  problem  has  gone 
away  and  service  is  not  required.  The 
operator  might  also  question  the 
reliability  of  the  OBD  system,  believing 
that  the  MIL  came  on  by  mistake.  Such 
confusion  and  misinterpretation  of  the 
need  for  maintenance  would  decrease 
the  effectiveness  of  the  OBD  system. 
Consequently,  EPA  is  proposing  to 
require  that  the  MIL  remain  illuminated 
during  all  periods  of  engine  operation 
until  the  trouble  codes  stored  in  the  on- 
board computer  are  cleared  by  a  service 
technician  or  after  repeated  re- 
evaluation  fails  to  detect  a  reoccurrence 
of  the  problem  (see  discussion 
following).  This  requirement  would  also 
ease  integrating  OBD  system  checks  into 
I/M  and  other  in-use  enforcement 
programs. 

As  mentioned  previously,  the 
proposed  regulations  allow 
manufacturers  to  extinguish  the  MIL  if 
no  reoccurrence  of  the  problem  is 
detected.  Manufacturers  will  need  to 
determine  the  number  of  repeat  driving 
operations  necessary  to  confirm  that  the 
problem  no  longer  exists  and  it  would, 
therefore,  be  appropriate  to  extinguish 
the  MIL  and  clear  the  computer  of  the 
suspect  fault  code.  California's  OBD  II 
regulations  allow  the  manufacturer  to 
extinguish  the  MIL  after  two  subsequent 
sequential  driving  cycles  of  similar 
operation  in  whidi  a  system  fault  did 
not  recur  for  misfire  and  fuel  system 
malfunctions  and  after  three  driving 
cycles  for  other  malfunctions  (CARB  has 
proposed  three  driving  cycles  be 
required  for  all  malfunctions,  but  this 
proposal  has  not  yet  been  adopted). 


OBD  II  regulations  allow  the  fault  code 
to  be  cleared  after  forty  (40)  engine 
warm-up  cycles  if  the  same  fault  is  not 
reregistered.  EPA  is  considering 
adopting  similar  criteria  which  would 
serve  as  the  minimum  operation  before 
extinguishing  the  MIL  or  clearing  the 
computer  of  fault  codes.  Manufacturers 
may  determine  more  extensive 
operation  is  appropriate  for  their 
particular  vehicle  designs. 

In  contrast  to  the  current  OBD  II 
regulations,  EPA  sees  no  technical  need 
or  emission  benefit  in  allowing  the  MIL 
to  be  extinguished  in  fewer  repeat 
cycles  for  misfire  and  fuel  system 
malfunctions  than  for  other 
malfunctions.  Indeed,  due  to  the 
potentially  severe  emission  impact 
resulting  from  misfire  or  fuel  system 
malfunction,  it  is  especially  important  to 
confirm  with  certainty  that  these 
problems  no  longer  exist  before 
extinguishing  the  MIL  Therefore.  EPA 
proposes  that  manufacturers  not  be 
allowed  to  adopt  OBD  systems  which 
extinguish  the  MIL  in  less  than  three 
subsequent  sequential  driving  cycles 
which  repeat  the  driving  conditions 
under  which  the  malfunction  originally 
was  detected. 

Since  a  malfunction  may  only  be 
detectable  under  specific  driving 
situations,  it  is  important  these  driving 
situations  be  repeated  in  verifying  that 
the  problem  no  longer  exists.  OBD  II 
regulations  set  specific  criteria  for 
determining  when  the  driving  condition 
has  been  repeated  in  the  case  of  misfire 
and  fuel  system  monitoring.  No  similar 
driving  cycle  criteria  are  set  for  other 
malfunctions.  However,  EPA  believes 
the  driving  cycle  should  be  repeated  for 
all  types  of  malfunctions  detected  by  the 
OBD  system.  For  the  purpose  of  this 
notice,  EPA  is  proposing  the  criteria 
adopted  in  California  for  misfire  and 
fuel  system  monitoring.  Specifically, 
before  extinguishing  the  MIL  the  vehicle 
must  be  operated  over  two  subsequent 
driving  schedules  which  are 
simultaneously  within  ten  (10)  percent  ot 
the  speed  and  load  conditions  which 
existed  when  the  malfunction  was  first 
determined.  Nevertheless,  EPA  requests 
comment  on  the  need  to  set  specific 
criteria  in  the  regulations  for 
determining  when  an  operating 
condition  has  been  repeated.  EPA  also 
requests  recommendations  as  to  what 
these  criteria  should  be.  EPA  will 
consider  adopting  specific  criteria  in  the 
final  rule. 

Concerning  erasure  of  the  fault  codes, 
OBD  II  regulations  similarly  do  not 
appear  to  require  that  specific  operating 
conditions  be  repeated  before  erasing  a 
fault  code.  As  with  MIL  illumination,  it 
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is  essential  the  operating  conditions  be 
repeated  before  determining  the 
problem  no  longer  oxists  and  the  fault 
code  is  cleared.  EPA  requests  comment 
on  the  need  to  estal^lish  minimum 
criteria  for  clearing  ithe  fault  code  and 
recommendations  f*r  such  criteria.  For 
the  purpose  of  this  proposal.  EPA  is 
adopting  the  same  Requirements  as  in 
the  current  OBD  II  Regulations,  i.e., 
erasing  the  fault  co«e  after  40  engine 
warm-up  cycles  if  tbe  same  fault  is  not 
reregistered.  EPA  will  consider  adopting 
specific  criteria  for  clearing  the  fault 
codes  in  the  final  n^e. 

]ust  as  it  is  imponant  that  the  MIL 
routinely  illuminate  when  a  problem 
exists,  it  u  also  im^rtant  that  the  MIL 
be  clearly  worded  tjo  encourage  repair. 
Current  OBD  systems  use  a  phrase  such 
as  "Service  Engine  Boon."  EPA  believes 
this  or  similar  worc^ing  effectively  alerts 
the  driver  to  the  need  for  repair  without 
specifically  identifj  ing  the  problem  as 
uniquely  related  to  emission  control. 
(See  rv.  a  3.  Anti-'lampering  Measures 
preceeding.  for  a  discussion  of  the  MIL 
and  anti-tampering  concerns.)  EPA  is 
proposing  uniform  wording  but  requests 
comment  on  the  need  for  uniform  MIL 
wording  across  thenndustry  and,  also, 
the  most  appropriate  words  to  use. 
Further,  comments  Bre  requested  as  to 
the  difficulty  individual  manufacturers 
might  have  in  incorporating  uniform  MIL 
wording.  Should  ccrimcnts  or  other 
information  made  available  to  EPA 
support  the  need  fof  uniform  MIL 
wording.  EPA  proposes  to  adopt  the 
words  "Service  Enj  ine  Soon"  or  such 
other  similar  wordi  ig  which  may  be 
recommended  and  supported  as  more 
appropriate. 

EPA  proposes  to  require  the  MIL  to 
blink  continuously  during  periods  of 
actual  misfire,  l^ii  is  necessary  to  alert 
the  driver  to  this  hi  ^  emitting  and 
potentially  catalysf damaging  operating 
condition.  Driver  action,  such  as 
decreasing  the  acceleration  rate,  can  at 
times  alleviate  thepiisfire.  This  proposal 
is  consistent  with  OBD  II.  EPA  requests 
comment  as  to  whether  it  would  be 
more  appropriate  tp  require  the  MIL  to 
blink  continuously  tanly  during  periods 
of  misfire  which  could  cause  catalyst 
damage,  while  less  severe  misfire 
conditions  require<  only  steady  MIL 
illumination.  EPA  t  Iso  requests 
comment  on  the  need  to  specify  the  level 
of  misfire  at  which, potential  catalyst 
damage  is  likely  aid.  if  necessary,  what 
level  of  misfire  sho  uld  be  specified  in 


the  final  regulatior 


level  required  to  b(  i  detected. 


6.  Repair  Informat 
In  recognition  of]  the 


ion  Availability 
importance  of 


proper  emission-re  ated  service  and 


as  the  minimum 


repairs,  and  the  associated  need  for  all 
persons  engaged  in  the  repairing  and 
servicing  of  vehicles  to  have  access  to 
emission-related  service  and  repair 
information,  subsection  202(mK5)  of  the 
Act  was  enacted.  This  subsection 
directs  the  Administrator  to  promulgate 
regulations  which  require  manufacturers 
to 

provide  promptly  to  any  person  engaged  in 
the  repairing  or  servicing  of  motor  vehicles  or 
motor  vehicle  engines,  and  the  Administrator 
for  use  by  any  such  persons,  with  any  and  all 
information  needed  to  make  use  of  the 
emissioo  control  diagnostics  system 
pre8cht>ed  under  this  subsection  and  such 
other  iofonnation  including  instructioas  for 
making  emission-related  diagnosis  and 
repairs.  No  such  information  may  be  withheld 
under  section  208(c)  if  that  information  is 
provided  directly  or  indirectly  by  Ae 
manufacturer  to  franchised  dealers  or  other 
persons  engaged  in  the  repair,  diagnosing,  or 
servicing  of  motor  vehicle  engines  *  *  * 

Based  on  this  directive,  EPA  is 
proposing  regulations  which  would 
make  emission-related  service  and 
repair  information  available  to  all 
automotive  technicians  and  other 
persons  engaged  in  the  servicing  and 
repairing  of  motor  vehicles. 

The  purpose  of  the  OBD  system  and 
emission-control  systems  is  to  reduce 
emission  levels  of  various  pollutants. 
For  such  systems  to  achieve  projected 
levels  of  emission  reductions,  it  will  be 
essential  that  they  be  adequately 
maintained  and  repaired.  This  requires 
automotive  technicians  who  possess  the 
knowledge  necessary  to  identify  and 
repair  improperly  operating  emission- 
related  systems  and  components.  This 
knowledge  is  acquired,  in  part,  by 
having  access  to  information  on  the 
operation  and  repair  of  such  systems 
and  related  components.* 

To  date,  automotive  technicians 
employed  by  vehicle  manufacturer 
franchisees  have  bad  access,  through 
their  employer,  to  needed  emission- 
related  service  and  repair  information. 
The  same  has  not  been  true  for  other 
individuals  who  repair  and  service 
vehicles.  Some  manufacturers  do  not 
make  available  to  the  public  all  the 
information  needed  to  adequately 
service  and  repair  motor  vehicles. 
Further,  when  information  is  made 
available,  it  may  be  difficult  to  locate 
and  time  consuming  to  obtain. 

It  is  especially  important  for 
independent  technicians  to  have  access 
to  needed  emission-related  service  and 


•  To  property  »ervice  and  repair  vehicles, 
automotive  techniciaiu  require  both  acceM  to 
needed  information  and  training.  Direct  training  is 
l)eyond  the  scope  of  thi»  rulemaking:  however,  the 
availability  of  OEM  training  information  and 
maleriala  is  c»v«red  by  these  proposed  regulatkais. 


repair  information,  including  training 
instructions.  It  has  been  estimated  that 
independent  technicians  are  responsible 
for  conducting  80%  of  all  repairs.'  In 
addition,  independent  technicians  are 
more  likely  to  repair  the  vehicles  which 
are  the  most  likely  to  violate  emission 
standards.  This  conclusion  is  the  result  • 
of  a  recent  study  which  demonstrated 
that  (1)  the  level  of  excess  emissions 
increases  as  a  vehicle's  mileage 
increases,  and  (2)  the  percentage  of 
nondealer  repairs  increased  and  dealer 
repairs  decreased  as  a  vehicle's  mileage 
increased."  Considering  the  large 
number  of  vehicles  being  serviced  by 
independent  technicians,  it  is  essential 
that  such  individuals  have  access  to 
adequate  emission-related  repair  and 
service  information. 

The  regulations  proposed  today  are 
intended  to  preserve  freedom  of  choice 
by  consumers  in  where  they  obtain 
service  and  repair  of  emission-related 
systems.  This  can  only  be  achieved  by 
ensuring  that  all  sectors  of  the 
automotive  service  industry  have  access 
to  the  information  needed  to  perform 
such  service  and  repairs. 

The  proposed  regulations  make 
needed  emission-related  service  and 
repair  information,  as  well  as  training 
instructions  and  materials,  available  to 
all  persons  engaged  in  the  servicing  and 
repairing  of  vehicles.  In  developing 
these  regulations,  EPA  took  into 
consideration  draft  recommendations  • 
being  developed  by  the  SAE  Vehicle 
Electrical/Electronics  Systems 
Diagnostic  Standards  Committee 
(Committee).  The  recommendations 
were  developed  over  the  course  of 
several  meetings  to  which  all  members 
of  the  Committee  were  provided  the 
opportunity  to  attend  and  participate. 
The  Committee  is  comprised  of 
representatives  from  more  than  14 
vehicle  manufacturers,  numerous 
equipment  and  information  suppliers, 
and  independent  technicians.  The  draft 
document  is  still  in  review  and  revision 
has  not  yet  undergone  Committee  vote. 

To  adequately  fulfill  the  requirements 
of  subsection  202(m)(5).  the  Committee 
determined  that  six  issues  needed  to  be 
addressed:  (1)  The  type  of  information  to 
be  provided;  (2)  to  whom  the 
information  should  be  made  available; 
(3)  how  promptly  the  information  should 
be  made  available;  (4)  the  method  of 
distribution  of  the  information.  (5)  the 


'  "Service  (ob  Analysis."  Hunter  Publishing  Co., 


1984. 


*  "Survey  of  Vehicle  Owners  in  the  On-Board 
Diagnostics  Program."  Westat.  Inc..  July  18. 199a 

•  SAKs  draft  of  "Recommended  Practice  for  the 
Applicatkm  of  the  CAA  of  1990  (section  202(mMS)) 
(]2Zie). '  as  of  July  2S.  19S1. 
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rredia  through  which  inrormation  should 
be  provided  and  the  format  in  which  it 
should  be  presented:  and  (6}  cost  of  the 
information.  After  reviewing  the 
Committee's  draft  recommendations, 
EPA  has  determined  that  this 
breakdown  of  issues  is  reasonable  and 
presents  ■  convenient  method  of 
discussing  the  regulations  being 
proposed  today. 

Information.  Subsection  202(m)(5]  of 
the  Act,  as  amended,  requires 
manufacturers  to  make  available  any 
and  all  information  needed  to  make  use 
of  the  OBD  system,  as  well  as  other 
information  or  instructions  needed  for 
making  emission-related  diagnosis  and 
repairs,  unless  such  information  is 
protected  by  section  208(c)  as  a  trade 
secret.  Further,  tfie  Act  provides  that  no 
emission-related  information  can  be 
withheld  under  claim  of  trade  secret  if  it 
is  provided  (directly  or  indirectly)  by  the 
manufacturer  to  franchised  dealers  or 
other  persons  engaged  in  the  repair, 
diagnosing,  or  servicing  of  motor 
vehicles  or  motor  vehicle  engines. 

Consistent  with  the  Act,  the  proposed 
regulations  require  that  "all 
information"  needed  to  make  emission- 
related  repairs  be  made  available  to  the 
automotive  service  industry.  The  scope 
of  "all  information"  would  include  bot 
not  be  limited  to  any  service  and  repair 
information  that  an  OEM  provides  to  its 
authorized  dealerships.  It  is  clear  that 
Congress  intended  that  the  definition  of 
"all  information"  be  sufficiently  broad 
to  Insure  that  the  information  provided 
be  adequate  to  allow  effective  repair  of 
emission-related  jjroblems  (this  broad 
interpretation  has  not  yet  been 
discussed  in  the  SAE  deliberations),  hi 
some  cases,  this  interpretation  may 
mean  that  some  manufacturers  would 
need  to  provide  additional  information 
not  currently  provided  to  their 
franchised  dealers.  Such  additional 
information  could  include  information 
on  the  functional  control  strategy  of  the 
various  systems  and  components 
affecting  emissions.  For  example,  all 
electronically  controlled  purge  solenoids 
in  the  evaporative  system  have  a  series 
of  criteria  (e.g.,  time  delay,  minimum 
♦emperatare,  closed  loop,  etc.)  that  need 
to  be  met  before  the  solenoid  will  allow 
purging  to  begin.  Such  mformation  could 
be  critical  in  repairing  cars  and  allows 
mechanics  to  be  able  to  understand  the 
system  so  that  they  can  perform 
effective  repairs,  without  the 
sophisticated  (and  usually  expensive) 
manufacturers'  tools  or  access  to 
diagnostic  parts. 

Another  issue  that  needs  to  be 
addressed  tmder  "aH  information"  Is  the 
issue  related  to  indirect  repairs.  In  the 


past  some  manufacturers  have  chosen 
to  address  emissions  or  driveability 
problems  caused  by  mechanical 
malfunctions  or  design  problems  by.  for 
example,  changing  the  computer 
calibration  schedule  to  compensate  for 
the  problem,  rather  than  fix  the  pwoHem. 
Such  indirect  repairs,  when  they  occur, 
are  usually  found  in  recall  repair 
instructions  and  in  technical  service 
bulletins,  hi  one  case,  rather  than 
remachine  a  warped  intake  manifold, 
the  manufacturer  installed  a  richer 
calibration  in  the  computer.  Similar 
actions  have  been  taken  with  leaky 
throttle  body  base  gaskets.  The 
problems  arise  when  the  mechanical  (or 
direct  cause)  problem  is  corrected 
subsequent  to  the  indirect  repair.  Such 
direct  repairs  are  more  likely  to  occur  on 
higher  mileage  vehicles  (probably 
beyond  warranty  or  recall  authority), 
and  may  be  in  combination  with  other 
major  repairs.  After  the  subsequent 
direct  repair,  the  vehicle  now  may  be  a 
high  emitter  because  of  the  rich 
calibration  as  a  result  of  the  indirect 
repair.  The  interpretation  of  "all 
information"  would  apply  to  such  cases 
where  an  indirect  repair  could 
reasonably  create  a  situation  where  a 
subsequent  direct  repair  would  result  in 
high  emissions.  In  these  cases,  the 
manufacturer  would  be  allowed  to 
implement  the  indirect  repair  (consistent 
with  other  prorisions  of  the  Act) 
provided  that  the  repair.instructions 
include  instructions  for  proper  repairs  if 
the  direct  repair  is  performed 
subsequent  to  the  ind'u^ct  repair.  In 
cases  where  such  a  scenario  was  not 
foreseen  and  the  manufacturer 
subsequently  becomes  aware  of  such  a 
problem  that  results  in  high  in-use 
emissions,  the  manufacturer  is  obligated 
under  the  "all  information"  requirement 
of  the  Act  to  provide  updated  repair 
instructions  to  any  person  engaged  in 
the  servicing  and  repairing  of  motor 
vehicles. 

EPA  also  recognizes  the  imprortance  of 
having  only  legitimate  OEM 
recalibrations  performed  on  a  vehicle. 
Therefore,  EPA  requests  comment  on 
the  best  mechanism  for  providing 
nonfranchisefi  technicians  with 
recalibration  information  necessary  to 
perform  such  recalibrations. 

Today's  proposal  also  requires  the 
vehicle's  computer  to  imiqnely  identify 
the  vehicle  over  the  standard  data  hnk. 
PreferaWy,  the  identification  would  be 
the  vehicle  identification  number  (VIN). 
as  currently  done  by  CM.  Such  an 
identifier  would  be  especially  useful  in 
decentralized  I/\4  programs,  allowing 
printout  of  the  nntque  vehicle 
identification  along  with  emission  test 


results.  This  would  allow  EPA  to  track 
pattern  failures  and  pro\ide  states  the 
assurance  that  emission  test  results  and 
vehicles  are  properiy  paired  (thus 
minimizing  potential  cheating).  Such 
vehicle  identification  could  also  be  used 
to  determine  whether  recall  work  had 
been  conducted  on  vehicles  within  I/M 
areas. 

Ako  being  proposed  is  that  the 
vehicle's  computer  identify  the  type  of 
OBD  sj-stem  (OBD  11,  Federal  OBD,  eta) 
on  the  vehicle,  and  the  major  systems 
monitored.  This  would  allow  an  1/M 
inspector  to.  for  example,  simply  check 
for  stored  codes  indicating  an  EGR 
malfunction.  Without  the  information 
indicating  whether  the  EGR  system  is 
monitored,  the  inspector  would  not 
know  whether  the  absence  of  ECR 
trouble  codes  meant  the  ECR  system 
was  operating  properly  or  if  the  system 
was  simply  not  monitored. 

Finally,  to  provide  service  technicians 
with  the  information  needed  to 
determine  that  a  component  or  system  is 
operating  correctly,  EPA  is  proposing 
that  manufacturers  include  information 
on  the  normal  operating  conditions  for 
properly  functioning  emission-related 
components  or  sjrstems.  EPA  requests 
comment  on  the  need  to  adopt  this 
requirement  as  part  of  these  rules,  the 
best  way  to  accomplish  this,  and  any 
difficulties  (for  example,  significant 
burden  to  the  manufacturer)  that  would 
arise. 

If  the  Agency  determines  at  any  time 
that  a  manufacturer  has  failed  to  make 
the  required  information  available,  it 
will  notify  the  manufacturer.  At  the 
manufacturer's  request.  EPA  will  meet 
with  the  manufacturer  in  an  attempt  to 
resolve  the  identified  deficiencies. 
Failure  by  a  manufacturer  to  provide  the 
required  information  may  result  in  a 
penalty  of  up  to  $25,000  a  day. 

Availability.  In  accordance  with  the 
Act,  the  proposed  regulations  require 
that  inforBtatioa  be  provided  to  any 
person  engaged  in  the  repairing  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines.  Under  this  proposal, 
such  persons  would  include,  but  not  be 
limited  to.  tool  and  software 
manufacturers,  aftermat'kel  information 
providers,  franchised  dealerships, 
service  suppliers  (warehouse 
distributors,  auto  parts  retailers, 
franchised  retailers,  and  parts 
manufacturers  and  rebuilders). 
educational  institutions.  I/M 
administrators,  vehicle  manufacturers, 
service  providers  (independent  service/ 
repair  garages,  franchised  repair  outlets, 
and  auto  parts  retailers  with  service 
bays),  and  individual  owners/operators. 
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Timeliness.  Tc  be  effective, 
information  mus  be  provided  in  a 
timely  manner.  F  or  independent 
technicians  this  means  having  or  having 
access  to  needec  information  when  a 
vehicle  is  brougJi  t  in  for  service. 

To  ensure  that  independent 
technicians  have  appropriate 
information  whei  needed,  the  proposed 
regulations  estal  lish  specific  times 
within  which  ma  nufacturers  would  be 
required  to  mak«  available  enhanced  '" 
and  generic  * '  s(  rvice  information  and 
training  informa  ion.  The  proposed 
regulations  require  enhanced  service 
information  to  b  i  made  available  to 
independent  tecl  micians  within  one 
month  inunediat  jly  following  model 
introduction.  Ge  leric  service 
information  wou  d  have  to  be  made 
available  within  8  months  immediately 
following  model  introduction  or  no  later 
than  the  release  of  information  to  a 
manufacturer's  f  -anchised  dealerships. 
This  leaves  a  su  )stantial  time  period 
during  which  many  independent 
technicians  may  not  have  access  to 
needed  informaion.  Therefore,  the 
proposed  regulations  require  that  during 
the  period  between  model  introduction 
and  the  time  the  required  information 
becomes  access  ble  to  independent 
technicians,  eac  i  manufacturer,  through 
an  expeditious  i  leans  available  to  its 
franchised  dealers  (e.g.,  hotline,  regional 
service  centers)^  make  available  to  all 
independent  tec  micians  needed 
emission-relatec  repair  and  service 
information. 

The  proposed  regulations  also  require 
that  preliminary  generic  and  enhanced 
data  stream  information  be  made 
available  to  the  automotive  service 
industry  three  n  onths  immediately 
preceding  mode  introduction.  Final 
generic  and  enhpnced  data  stream 
information  woiild  have  to  be  released 
within  three  mcmths  immediately 


following  mode 


addition,  the  pr(  iposed  regulations 
require  manufacturers  to  provide 


intermediaries 


emission-related  service  and  repair 
information  in  a  timely  manner  in  order 
that  their  produ  :t8  or  services  be 
available  to  indlependent  technicians 
when  needed.  Tlo  be  timely, 
intermediaries  ^ould  need  to  receive 
information  wit  lin  a  time  frame  which 
would  allow,  w  lere  necessary,  its 
conversion  to  a  i  appropriate  format. 


I  »erv  ce 


"  Enhanced 
■pecific  for  an  ohgi^a 
(OEM)  brand  of 

' '  Generic  servici  i 
specific  for  an  OEV ' 

'*  An  intermedial  y 
other  than  an  OEM 
equipment  to  au'.oniitive 


introduction.  In 


^  with  all  other 


and  repair  information  is 
equipment  manufacturer's 
1  and  equipment, 
and  repair  information  is  not 
>  brand  of  tools  and  equipment. 

is  any  individual  or  entity, 
which  provides  service  or 
technicians. 


reproduction,  notification,  and 
distribution  to  independent  technicians 
who  may  require  the  information.  In  all 
cases,  the  manufacturer  retains  full 
responsibility  for  compliance  with 
section  202(m){5)  requirements.  Failure 
of  an  intermediary  to  properly  provide 
information  does  not  relieve  the 
manufacturer  from  responsibility  to 
provide  the  information. 

Distribution.  Before  information  can 
be  effective,  individuals  must  know  it  is 
available  and  have  access  to  it. 
Therefore,  the  proposed  regulations 
require  manufacturers  to  ensure  that 
information  covered  by  this  section, 
whether  distributed  by  the  manufacturer 
or  an  intermediary,  is  reasonably 
accessible  to  all  persons  who  service 
and  repair  motor  vehicles.  To  qualify  as 
reasonably  accessible,  the  information 
must  be  available  to  independent 
technicians  upon  request  without 
substantial  delay.  Further, 
manufacturers  would  be  required  to 
utilize  reasonable  means  (e.g.,  trade 
journals  and  OEM  catalogs)  to  make 
independent  technicians  aware  that 
information  covered  by  this  section  is 
available. 

Media/Format.  To  be  effective,  the 
information  required  to  be  provided 
should  be  in  (1)  a  format  which  can  be 
readily  understood,  and  (2)  distributed 
through  a  medium  which  allows  for 
prompt  access  and  timely  updating  of 
materials.  This  requires  tailoring  the 
media  and  format  to  the  type  of 
information  provided. 

The  CAAA  require  two'types  of 
information  to  be  provided:  (1) 
Information  to  make  use  of  the  OBD 
system  and  (2)  other  information, 
including  instructions,  for  making 
emission-related  diagnosis  and  repairs. 
All  of  the  information  required  to  be 
provided  by  these  two  types,  except 
training  information,  can  be  distributed 
using  the  same  format  and  media. 
Therefore,  to  facilitate  distribution,  the 
proposed  regulations  provide  that  the 
information  is  to  be  distributed  as 
follows: 

(1)  Training  information:  The 
proposed  regulations  require 
manufacturers  to  make  training 
information  available,  but  allow  them  to 
make  such  information  available 
through  a  medium  of  their  choice.  EPA 
expects  that  the  medium  selected  would 
be  the  same  as  that  used  for  franchisees 
(e.g.,  printed  manuals,  videotape, 
training  classes). 

(2)  Diagnostic/Repair  Information: 
Due  to  evolving  computer  technology 
and  cooperation  between  the  industry 
and  other  sectors  of  the  automotive 
service  industry.  EPA  expects  the 


available  media  and  formal  for  this 
class  of  information  to  undergo 
substantial  changes  over  the  next 
several  years.  Therefore,  the  proposed 
regulations  establish  different  media 
and  format  requirements  for  different 
time  periods. 

For  model  years  1994  through  1997, 
manufacturers  would  be  permitted  to 
use  electronic  or  print  media  to 
distribute  information.  Terminology 
used  in  either  print  or  electronic  media 
would  need  to  conform  to  the  guidelines 
contained  in  SAEs'  revised  11930. 
"Electrical/Electronic  Systems 
Diagnostic  Terms,  Definitions, 
Abbreviations,  and  Acronyms."  This 
recommended  practice  is  required  by 
GARB  beginning  in  the  1993  model  year 
for  all  service  related  information.  After 
the  1997  model  year,  only  electronic 
distribution  would  be  require,  while 
other  modes  of  distribution  would  be 
allowed.  Electronic  distribution  allows 
quicker  access  to  information  and  is  a 
more  efficient  means  of  updating 
materials.  Comments  are  requested  on 
the  effective  model  year  for  providing 
electronic  distribution,  in  particular  how 
the  available  leadtime  affects  small 
manufacturers. 

As  to  the  type  of  format,  the  proposed 
regulations  impose  no  requirements  on 
manufacturers  in  model  years  1994  and 

1995.  However,  beginning  in  model  year 

1996,  manufacturers  would  be  required 
to  use  the  format  currently  being 
developed  by  SAE.  Entitled 
"Recommended  Organization  of  Service 
Information"  (12008),  this  format 
establishes  a  recommended  practice  for 
organizing  service  information  within  an 
electronic  data  base.  EPA  expects  that 
this  format  will  be  widely  accepted 
throughout  the  auto  industry.  For  those 
manufacturers  choosing  to  provide 
direct  digital  communication  with  the 
service  industry  (e.g..  by  computer 
modem),  the  manufacturer,  beginning  in 
the  1996  model  year,  would  need  to 
provide  for  electronic  data  interchange 
following  the  guidelines  in  SAEs'  draft 
12187,  "Remote  Diagnostic/Service 
Gommunications." 

Cost.  In  recognition  of  the  costs 
incurred  by  independent  technicians  to 
acquire  service  and  repair  information 
for  the  wide  variety  of  OEM  service 
manuals,  the  proposed  regulations 
require  that  such  information  be  made 
available  at  a  reasonable  price  (e.g.. 
what  could  be  expected  if  the  suppliers 
of  information  were  acting  as 
competitors).  In  determining  whether  the 
price  of  information  is  reasonable,  EPA 
would  consider  all  relevant  factors, 
including,  but  not  limited  to.  the  cost  to 
the  manufacturer  of  preparing  and/or 
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providing  the  inb>nnation.  the  type  of 
informatioB.  the  fonnat  in  which  it  is 
provided,  aod  the  price  charged  by  other 
manufactarers  for  similar  information. 
Further,  the  proposed  regulations 
require  that  when  manufacturers 
provide  the  same  exact  information  to 
independent  technicians  and 
dealerships,  tiie  price  to  independent 
technicians  for  such  information  would 
not  exceed  the  lowest  price  charged  to 
any  of  a  manufacturer's  authorized 
dealerships.  EPA  requests  comment  on 
whether  the  cost  for  information  should 
be  presumed  reasonaUe  in  cases  where 
manufacturers  selling  information 
directly  to  their  dealers  sell  it  to  anyone 
else  at  the  same  price.  EPA  recognizes 
that  some  OEMs  provide  service 
manuals  or  other  service  and  repair 
information  to  authorized  dealerships  as 
part  of  a  franchise  agreement.  EPA  is 
requesting  comment  on  what 
information  is  needed  to  determine  the 
reasonableness  of  the  cost  for  such 
information  which  is  not  sold  as  a 
separate  item  to  an  authorized 
dealership,  but  is  provided  as  part  of  a 
contractual  agreement. 

The  proposed  regulations  are 
designed  to  prevent  both  monopoly 
pricing  and  attempts  by  manufacturers 
or  other  parties  to  impede  the  purchase 
of  information  by  inflating  prices. 
Manufacturers  would  be  expected  to 
exert  reasonable  effort  to  assure  that  all 
service  and  repair  information  is 
provided  at  a  reasonable  price. 
Manufacturers  may  distribute  the 
required  information  directly  or  via  an 
intermediary.  Where  an  intermediary  is 
used,  fair  and  reasonable  pricing  can  be 
achieved  through  (1)  the  use  of  Hcensing 
(royalty  and/or  sates)  agreements 
between  a  manufacturer  and  an 
intermediary,  and  (2)  where  appropriate, 
the  use  of  more  than  one  intermediary  to 
ensure  competitive  pricing  in  the 
marketplace. 

The  Agency  beHeves  that  the 
successful  accomplishment  of  the 
requirements  for  information 
availabifity  could  result  in  a  market 
driven  mechanism  which  provides  the 
necessary  information  throngh 
commercial  publication  channels.  EPA 
requests  comments  on  the  degree  to 
which  not  copyrighting  the  required 
information  could  facilitate 
establishment  of  comnercial  publication 
channels.  Farther,  would  removing 
copj'right  restrictions  be  sufficient  to 
demonstrate  that  the  information  is 
satisfactorily  available? 

7.  Enforcement 

Certification.  Certification 
enfotcement  of  the  OBO  reqnireiaentt 
would  be  ceaifiosed  of  foor  aspects:  (1) 


Manufactorers  would  be  required  to 
submit  documentation  of  OBO  system 
design;  (2)  EPA  would  perform  audit 
testing  of  emission  data  vehicles,  fuel 
economy  data  vehicles,  and  assembly 
line  vehicles;  (3)  EPA  would  evaluate 
results  of  in-use  testing  programs  such 
as  the  in-use  compliance  and  emission 
factors  programs;  and  (4j  EPA  would 
evaluate  compliance  with  information 
requirements. 

Manufacturers  would  be  required  to 
provide  EPA  with  sufficient 
documentation  oa  the  OBD  system 
design  to  permit  the  Agency  to  perform 
a  thorough  evaluation  of  the 
effectiveness  of  the  proposed  OBD 
system.  The  Agency  has  determined  that 
requiring  specific  monitoring  designs  or 
techniques  is  not  necessary.  The  Agency 
encourages  manufacturers  to  monitor 
particular  con^onents  and  systems  with 
those  strategies  they  determine  to  be  the 
most  effective  in  properly  signaling 
malfunctions.  Although  the  proposed 
regulations  do  not  require  that  a 
manufacturer  supply  information  which 
supports  the  decision  not  to  monitor 
specific  components  or  systems,  the 
manufacturer  must  have  such 
information  available  and  EPA  retains 
the  right  to  access  such  information 
consistent  with.section  206  of  the  Act. 

EPA  is  not  proposing  to  require 
manufacturers  as  part  of  the 
certification  program  to  routiitely 
demonstrate  via  test  data  that  their 
vehicles  conform  to  these  regulations. 
EPA  expects  to  audit  manufacturers' 
OBD  designs  by  selectively  evaluating 
indiridual  designs  over  a  wide  range  of 
potential  malfunctioning  conditions  as 
described  following.  If  a  manufacturer's 
design  fails  this  audit  evaluatk>n,  the 
mamifacturer  will  be  denied 
certification  for  vehicles  equipped  with 
that  OBO  design.  Due  to  this  audit 
flexibility  and  the  jeopardy  the 
manufactorer  has  of  failing  an  aodit  test 
if  the  OBD  system  is  not  properly 
designed,  manufacturers  should  have 
su^icient  incentive  to  properly  design 
their  OBO  systems.  Requiring  each 
manufacturer  to  also  supply  test  data 
over  the  fnil  range  of  potential 
malfunctioning  conditions  and  on  each 
certification  test  vehicle  would  add 
hundreds  of  tests  to  the  manufacturers' 
certification  burden.  Such  an  increase  in 
certification  burden  on  the  industry 
appears  unnecessary.  EPA  asks 
comment  on  the  appropriateness  of  this 
proposal  to  not  require  manufacturer 
testing  evaluatif^  OBO  systems  on 
certificatioa  test  vehicles. 

During  certification  or  fuel  economy 
program  aac£t  testing  by  EPA,  EPA 
could  individually  cause  one  or  more  of 


the  following  malfunctions  on  any 
emission  data  vehicle  or  fuel  economy 
data  vehicle.  To  evaluate  a  system's  0: 
sensor,  catalyst,  or  misfire  monitoring. 
EPA  could  install  or  simulate  a 
deteriorated  Oi  sensor  or  catalyst  or 
induce  misfire,  if  the  MIL  illuminated 
and  proper  codes  were  set.  the  OBD 
system  would  comply  with  requirements 
to  detect  these  malfunctions.  If  the  MIL 
failed  to  illuminate,  the  OBO  system 
would  pass  certification  only  if  the 
increase  in  emissions  due  to  the 
individual  malfunction  was  less  than  the 
threshold  level  increases  being 
established  by  this  rulemaking. 

During  audit  testing.  EPA  could 
electrically  disconnect  any  emission- 
related  component  (one  at  a  time)  that 
directly  or  indirectly  receives 
information  or  transmits  information  to 
the  on-board  computer,  such  as  the 
auxiliary  air  system  or  engine  coolant 
temperature  sensor.  The  OBD  system 
would  pass  certification  if  the  MIL 
illuminated  and  proper  codes  were  set 
for  any  electrical  disconnection.  Such 
electrical  continuity  audits  could  be 
done  on  any  emission  data  vehicle,  fuel 
economy  data  vehicle,  or  assembly  line 
vehicle. 

EPA  also  reserves  the  right  to 
evaluate  any  pertinent  data  or 
information  in  deciding  whether  to  grant 
a  vehicle  a  certificate.  In  determining 
whether  an  OBO  systeai  should  be 
certified.  EPA  may  take  into 
consideration  information  on  the 
system's  performance  in  actual  use. 
including  emissions  and  MIL 
illumination  on  in-use  vehicles  tested 
under  the  recall  and  enaisston  factors 
programs  or  any  other  in-nse  testing 
program.  Data  from  in-use  vehicles 
would  be  particularly  important  in 
determining  whether  manufacturera 
would  be  allowed  to  "carryover"  an 
OBD  system  from  one  model  year  to 
another. 

This  proposed  certification  program  is 
consistent  with  the  proposed 
requirement  to  mandate  OBO  nranitoring 
for  catalyst,  oxygen  sensor,  and  misfire 
problems.  However,  since  the 
manufacturer  has  discretion  on 
monitoring  other  components  or  systems 
for  malfnnctiaas  or  deteriorations.  EPA 
will  not  presuBt  tkese  other 
con^xinents  er  tywkeaa  will  experience 
in-uae  problems  and  will  not  try  to 
evaluate  the  impact  of  these  potential 
problems  during  certification.  The 
exception  is  electrical  dtsconnectkn  of 
components  directly  or  indirecdy 
receiving  information  from  or 
transmitting  information  to  the  oo-board 
computer.  While  EPA  has  not  concluded 
such  probiems  will  necessarily  occur. 
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electricdl  shorts  a  id  other  such 
electrical  problems  are  fairly  common 
and,  at  times,  diffi  cult  for  the  service 
technician  to  diag  lose  without  the 
benefit  of  other  in  ormalion.  Further, 
EPA  believes  it  is  relatively  easy  to 
design  an  OBD  sy  item  capable  of 
detecting  these  pr  }blems  and.  in  fact, 
many  manufacturjr  designs  already  do 
so.  The  cost  of  such  monitoring  is 
insignificant.  This  requirement  seems 
appropriate  to  assure  uniformity  across 
the  industry  and  t )  aid  in  the  diagnosis 
of  potential  electr  cal  problems. 

In-Use  Compliance.  In-use 
enforcement  of  th ;  proposed  OBD 
regulations  would  focus  on  whether  the 
OBD  system  detei  ;ts  problems  that 
actually  occur  in  use.  In  determining, 
under  the  provisic  ns  of  section  207(c), 
the  conformity  of  n-use  vehicles  with 
the  OBD  regulatio  ns.  EPA  would  test 
any  in-use  vehicle ,  regardless  of  proper 
maintenance  or  u:  le,  as  long  as  the 
vehicle's  mainten  ince  and  use  did  not 
affect  the  proper  I  anctioning  of  the  OBD 
system  itself.  Veh  des  with  detectable 
exhaust  system  le  aks  would  first  have 
these  leaks  repair  sd.  Exhaust  system 
leaks  are  not  infeftded  to  be  necessarily 
detectable  by  OBD.  Since  the  exhaust 
emission  test  use^  to  evaluate  the 
emission  performance  of  the  vehicle 
does  not  measurelthe  emissions  from 
such  leaks,  EPAsj  evaluation  of  OBD 
performance  will  not  penalize  a 
manufacturer  for  ixhaust  system  leaks. 
EPA  would  target  in-use  vehicles  with 
high  emissions  ard  unilluminatcd  MILs 
for  further  investigation  of  OBD  system 
performance. 

If  an  in-use  veh  icle  with  an 
unilluminated  MI .  were  tested  and 
shown  to  have  hi;  [h  emissions,  the 
problem  or  probl(  ms  causing  the  high 
emissions  would  }e  diagnosed.  If  any 
single  emission-n  lated  repair, 
regardless  of  wh(  ther  the  OBD  system 
monitored  for  tha|t  malfunction,  reduced 
emissions  by  an  amount  equal  to  or 
greater  than  a  thneshold  level,  the  OBD 
system  on  that  particular  vehicle  would 
be  considered  faulty.  The  malfunction 
would  then  be  induced  on  other  vehicles 
in  the  same  desigti  class  by,  for 
example,  removitg  the  malfimctioning 
component  and  installing  it  on  the  other 
vehicles.  If  the  malfunction  on  an  in-use 
vehicle  caused  aa  emissions  increase 
greater  than  a  thfeshold  level  without 
also  causing  MILJ  illumination,  the  OBD 
system  as  installed  on  that  vehicle 
would  be  in  violation  of  the 
requirements  of  today's  proposed  rule. 

If  a  substantial  number  of  vehicles 
violate  the  propdsed  OBD  regulations, 
they  could  be  reoalled  under  section 
207(c)  for  defective  OBD  systems  and 


certification  carryover  of  that  OBD 
system  design  could  be  denied  for  future 
model  years.  In  particular,  if  the 
malfunction  found  in  use  were  not 
monitored  by  the  system  tested,  future 
systems  by  the  same  manufacturer 
would  be  required  to  monitor  for  that 
malfunction,  unless  the  manufacturer 
could  demonstrate  to  the 
Administrator's  satisfaction  that  the 
malfunction  would  not  occur  in 
subsequent  model  years. 

Manufacturers  have  expressed 
concern  that  it  may  be  inappropriate  to 
require  the  recall  of  an  OBD  system  in 
cases  where  the  system  fails  to  identify 
an  emission-related  component 
malfunction  which  occurs  very 
infrequently.  As  one  of  the  purposes  of 
OBD  is  to  identify  random  failures  of 
emission  control  components  which 
cause  elevated  emissions,  EPA  expects 
manufacturers  to  design  OBD  systems 
which  detect  isolated  failures.  However, 
it  should  be  remembered  that  the  Act  . 
requires  that  recall  determinations  be 
based  on  a  failure  to  conform  by  a 
substantial  number  of  vehicles  in  the 
class  or  category.  In  the  case  of  an  OBD 
system  failing  to  identify  an  infrequent 
component  failure,  the  OBD  system,  not 
the  component,  would  be  the  subject  of 
the  recall  and  that  recall  would  occur 
only  if  the  determination  were  made 
that  the  "failure  to  identify"  would  occur 
on  a  substantial  number  of  vehicles. 
Nevertheless,  despite  the  intent  to 
require  detection  of  relatively  infrequent 
component  failures  which  result  in 
exceedance  of  the  threshold  values,  it  is 
not  EPA's  intent  to  require  recall  of  an 
OBD  system  if  it  fails  to  detect  those 
problems  that  are  so  rare  that  they  have 
an  inconsequential  emission  impact  on 
the  in-use  fleet.  EPA  requests  comment 
on  how  best  to  distinguish  and  deal  with 
extremely  low  frequency  problems 
which,  in  aggregate,  have 
inconsequential  emission  impact  on  the 
in-use  fleet. 

A  recall  to  replace  the  defective 
component  would  occur  only  if  the 
component  were  associated  with  the 
failure  of  a  significant  number  of 
vehicles  in  the  class  to  conform  to 
applicable  emission  standards. 
However,  EPA  requests  comments  on 
the  need  to  further  clarify  how 
extremely  low  frequency  or  unique 
malfunctions  might  be  handled. 

By  requiring  comprehensive  OBD 
systems  and  assuring  their  performance 
at  certification  time.  CARB's  OBD  II 
regulations  help  guarantee  the  OBD 
system  is  capable  of  detecting  problems 
that  might  not  occur  until  very  high 
mileage,  e.g.  over  100,000  miles.  EPA 
recognizes  the  need  to  assure 


appropriately  functioning  OBD  systems 
at  these  high  mileages.  For  catalyst  and 
oxygen  sensor  deterioration  or 
malfunction,  misfire,  and  electrical 
disconnection.  EPA's  certification 
program  similarly  assures  designs  which 
should  function  appropriately  and  detect 
high  mileage  problems.  For  other 
potential  problems.  EPA's  proposed 
program  relies  on  manufacturer 
assessment  of  monitoring  needs,  backed 
up  by  EPA's  in-use  enforcement 
program.  However,  recognizing  that 
EPA's  recall  testing  authority  appears  to 
be  limited  to  vehicles  with  a  maximum 
of  75,000  accumulated  miles.  EPA 
requests  comment  on  the  need  for 
alternative  enforcement  procedures  to 
assure  OBD  systems  appropriately 
detect  problems  at  higher  mileage. 
Specifically,  comments  are  requested  on 
the  need  to  adopt  a  program  similar  to 
CARB's  OBD  II  program  which  would 
require  OBD  monitoring,  without 
manufacturer  discretion,  of  a  much 
broader  list  of  potential  in-use  problems 
than  catalyst,  oxygen  sensor,  misfire 
and  electrical  disconnects.  Since  such 
an  alternative  program  would  limit 
manufacturer  fiexibility,  information  on 
the  likely  disadvantages  of  such  an 
approach  are  also  requested. 

EPA's  current  in-use  emission 
compliance  program  would  continue  to 
test  properly  maintained  and  used 
vehicles  regardless  of  MIL  illumination 
for  compliance  with  existing  regulations 
which  require  that  vehicles  conform  to 
emission  standards  for  their  useful  lives. 

Repair  Information  Availability.  The 
proposed  rule  requires  manufacturers,  in 
their  application  for  certification,  to 
describe  how  they  would  make 
information  available  in  a  manner  which 
satisfies  their  regulatory  responsibilities. 
EPA  would  review  this  plan  and  may 
require  the  manufacturer  to  revise  its 
plan  if,  in  the  judgment  of  EPA,  the 
manufacturer's  plan  would  not  assure 
information  availability  as  required  by 
the  regulations.  EPA  may  withhold 
certification  until  a  satisfactory  plan  is 
received  and  approved  by  EPA.  If,  after 
certification,  a  manufacturer  wishes  to 
amend  its  plan,  approval  from  EPA  must 
be  received  prior  to  implementing  the 
revised  plan.  EPA  will  monitor  how 
manufacturers  implement  their 
approved  plan  for  making  repair 
Information  available.  Pursuant  to 
Sections  203(a)(2)  and  205  of  the  Act,  as 
amended,  failure  of  a  manufacturer  to 
make  available  information  required  by 
the  proposed  regulations,  could  subject 
the  manufacturer  to  a  civil  penalty  of  up 
to  $25,000  per  day  of  violation. 

EPA  is  concerned  that,  despite  having 
a  plan  approved  at  the  time  of 
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certiHcation.  emission-related  service 
information  may  not  be  adequately 
distributed  or  did  not  provide  all 
information  needed  for  effective  repairs. 
This  could  occur  for  two  reasons.  First, 
an  approved  plan  may  not  satisfy  the 
statutory  requirements  when 
implemented.  Second,  the  manufacturer 
may  fail  to  implement  all  or  part  of  an 
approved  plan.  If  EPA  determines  that 
either  of  the  situations  have  occurred, 
the  Agency  proposes  to  notify  the 
manufacturer  of  this  finding  and  will 
work  with  the  manufacturer  in  an 
attempt  to  implement  a  plan  which 
meets  the  statutory  requirements. 
Failure  of  a  manufacturer  to  implement 
a  plan  which  satisfies  the  requirements 
of  the  Act  may  subject  the  manufacturer 
to  a  civil  penalty  of  up  to  $25,000  per 
day  commencing  from  the  first  day  it 
was  determined  that  the  plan  was 
deficient. 

This  enforcement  protocol  is  intended 
to  assure  effective  plans  are  designed 
and  implemented  for  the  dissemination 
and  completenfess  of  emission-related 
service  information.  EPA  will  make 
every  effort  to  work  with  a 
manufacturer  to  assure  plans  are 
properly  designed  to  satisfy  the  specific 
requirement  of  the  regulations  and  the 
content  of  the  statute.  However,  EPA 
expects  it  will  not  always  be  possible  to 
determine  the  implementation  success  of 
a  plan  on  the  basis  of  its  design. 
Therefore,  the  proposed  rule  allows  both 
EPA  and  manufacturers  the  opportunity 
to  revise  a  plan  so  as  to  improve  its 
implementation. 

Independent  service  technicians  and 
others  may  have  information  which 
would  be  useful  to  EPA  in  determining 
whether  emission-related  service 
information  was  or  will  be  appropriately 
available  and  sufficiently  complete.  At  a 
meeting  with  interested  parties  held  by 
EPA  on  April  19, 1991.  to  discuss  the 
draft  NPRM,  it  was  suggested  that 
independent  technicians  and  their 
representative  organizations  be  allowed 
the  opportunity  to  review  and  comment 
on  manufacturers,  plans  to  distribute 
service  and  repair  information  prior  to 
certification.  EPA  recognizes  that  such  a 
review  by  independent  technicians  may 
be  helpful  in  ensuring  implementation  of 
a  satisfactory  plan.  However,  EPA 
wants  to  ensure  that  a  review  procedure 
would  not  cause  a  delay  in  the 
certification  process.  Therefore.  EPA  is 
requesting  comments  on  how  to 
implement  such  a  review  procedure 
without  affecting  the  timeliness  of  the 
certification  process.  EPA  also  requests 
comment  on  the  best  way  to  document 
service  industry  input  on  th? 


effectiveness  of  the  actual 
implementation  of  the  plan. 

a  Waivers 

The  CAAA  of  1990  allow  the  Agency 
to  waive  the  requirements  of  this  rule  for 
up  to  two  model  years  for  any  class  or 
category  of  vehicle  for  which 
compliance  would  be  infeasible. 
consistent  with  corresponding 
regulations  or  policies  adopted  by 
CARB.  In  exercising  this  waiver 
authority.  EPA  will  consider,  in 
consultation  with  CARB.  such  factors  as 
technical  feasibility,  lead  time,  and 
production  cycles,  including  phase-in  or 
phase-out  of  engines  or  vehicle  designs 
and  programmed  upgrades  of  computers 
for  needs  other  than  OBD,  EPA  would 
not  expect  to  grant  a  waiver  based  upon 
arguments  of  infeasibility  if  other 
manufacturers  in  a  similar  situation 
appear  to  be  capable  of  satisfying  the 
requirement.  A  petitioning  manufacturer 
may  be  granted  a  waiver  of  some  OBD 
provision  of  this  rule  even  if  another 
manufacturer  appears  capable  of 
complying  with  the  requirement  if  the 
petitioning  manufacturer  can 
demonstrate  to  the  satisfaction  of  EPA 
that  unique  circumstances  justify 
granting  the  request  for  the  waiver.  No 
specific  deadlines  for  requesting  a 
waiver  are  proposed.  Rather,  a 
manufacturer  would  request  a  waiver 
anticipating  when  it  would  need  a 
decision  and  allowing  for  EPA  review 
and  decision. 

Comments  are  requested  concerning 
this  general  waiver  provision,  in 
particular  the  need  for  more  specific 
waiver  criteria  or  timing  requirements. 
Specific  recommendations  for 
alternatives  to  this  proposed  waiver 
procedure  are  requested. 

In  the  past,  small  volume 
manufacturers  have  had  difficulty  in 
complying  with  technology  forcing 
regulations  since  the  components  they 
use  are  often  obtained  from  outside 
sources  (including  large  manufacturers). 
The  need  to  obtain  components  for  OBD 
systems  from  such  sources  may  result  in 
additional  lead  time  constraints. 
Therefore,  EPA  requests  comment  on 
special  considerations  that  might  be 
appropriate  in  evaluating  waiver 
requests  from  small  volume 
manufacturers. 

EPA  proposes  two  specific 
implementation  provisions  which  should 
ease  the  manufacturer's  need  to  request 
waivers  for  either  the  1994  or  1995 
model  year.  First,  EPA  proposes  to 
implement  the  evaporative  emission 
OBD  requirements  coincident  with  the 
model  year  implementation  of  EPA's 
revised  evaporative  emission  test 
procedures  or  the  1996  model  year, 


whichever  comes  first.  EPA  is  making 
this  proposal  based  on  the  expectation 
that  it  would  be  prohibitively  difficult 
for  manufacturers  to  design  an  OBD 
system  capable  of  monitoring  the 
evaporative  system  for  the  1994  and 
perhaps  1995  model  years  and  then 
implement  a  significantly  redesigned 
OBD  system  as  soon  as  the  1995  or  1996 
model  years  due  to  evaporative  system 
redesign  necessitated  by  the  revised 
evaporative  emission  test  procedures. 
Such  a  doubling  of  design  effort  would 
likely  be  costly.  Further,  insufficient 
lead  time  may  be  available  to  complete 
such  a  double  design  effort  and  put  the 
resulting  system  into  production. 
Adoption  of  this  proposal  would 
minimize  manufacturer  cost  incurred  in 
redesigning  OBD  systems  if  evaporative 
system  design  changes  are  adopted  in 
response  to  the  revised  evaporative 
emission  test  procedures.  At  this  time, 
the  model  year  implementation  of  the 
revised  evaporative  emission  test 
procedure  is  uncertain.  Therefore, 
implementation  of  this  specific  proposal 
may  result  in  delaying  effectiveness  of 
OBD  evaporative  emission  monitoring 
requirements  to  the  1995  or  1996  model 
year.  Comments  are  requested  on  the 
appropriateness  of  potentially  delaying 
evaporative  emission  OBD 
requirements.  EPA  proposes  to  adopt 
this  provision  if  comments  support  the 
need  and  difficulty  in  designing  separate 
OBD  evaporative  monitoring  systems  as 
a  result  of  changes  to  EPA's  evaporative 
emission  test  procedures. 

Second.  EPA  proposes  to  allow 
manufacturers  to  obtain  Federal 
certification  under  the  Federal  OBD 
requirements  for  the  initial  model  years 
of  implementation  by  installing  systems 
which  satisfy  CARB's  OBD  II 
requirements  in  place  for  those  model 
years.  The  exact  model  years  for  which 
EPA  will  accept  OBD  II  systems  will  be 
determined  on  the  basis  of  comment  to 
this  proposal  and  further  analysis  by  the 
Agency.  This  proposal  would  allow 
manufacturers  to  concentrate  on 
designing  one  system  to  meet  the  OBD  II 
requirements  and  installing  that  system 
nationwide  in  allowable  model  years 
without  incremental  testing  and 
calibration  development  to  assure 
compliance  with  EPA's  proposed 
performance  standards,  Manufacturers 
have  indicated  they  have  been 
concentrating  on  designing  OBD 
systems  to  meet  CARB's  OBD  II  rules. 
To  simultaneously  optimize  to  meet 
Federal  performance  requirements 
would,  in  the  manufacturers'  opinion, 
add  substantial  burden,  especially  in  the 
near  term.  Manufacturers  have  stated 
that  the  certainty  of  a  system  designed 
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to  California's  OBI)  II  rul«9  being 
acceptable  for  nationwide  compliance 
alleviates  near  term  burden.  However, 
for  later  model  years,  manufacturers 
face  less  burden  and  have  greater 
flexibility  to  adjusi  their  programs  to 
meet  regulatory  re<)uirementB. 
Commenta  are  reqilested  on  the 
appropriateness  ofaccepting  ODD  II 
systems  in  the  near  term  to  ease  the 
transition  to  complying  with  Federal 
requirements,  incliiding  the  potential 
benefits  to  the  maitu&cturers,  likely  cost 
savings  which  woilld  be  realized  by 
consumers,  any  coDcems  or  potential 
problems  of  allowing  such  an  option, 
and  the  date  beyond  which  100% 
Federal  OBD  compliance  should  be 
required. 

In  a  draft  NPRM  {which  EPA  made 
available  for  review.  EPA  had 
considered  allowing  OBD  II  systems  to 
satisfy  Federal  req|jirements  for  the  1994 
and  1995  model  yeSra.  At  a  meeting  held 
by  EPA  on  April  id  1991,  to  discuss  the 
draft  NPRM,  Ford  Motor  Company 
suggested  that  EPA  allow  the  use  of 
OBD  II  systems  as  Ian  alternative  to 
OBD  systems  requ^d  by  S  86.094-17 
beyond  the  1995  mddel  year  and  delay 
100%  compliance  vfith  Federal  OBD 
requirements  until  the  year  2002.  Ford 
argued  that  a  signincant  manpower 
burden  would  be  placed  upon  them  by 
the  1996  deadline  que  to  the  need  to 
develop  two  OBD  jystems 
concurrently.'*  The  information 
presented  was  insufficient  for  EPA  to 
conclude  that  1009fi  compliance  with  the 
Federal  OBD  requirements  proposed 
today  should  appropriately  be  delayed 
until  model  year  2002.  However,  in 
response  to  Ford's  specific  proposal  and 
the  general  suppor|  by  other 
manufacturers.  tfae|  Agency  will  consider 
allowing  OBD  II  systems  to  fulfill 
Federal  requiremeSts  under  proposed 
§  86.094-17  for  some  period  beginning 
with  the  1994  model  year  '*  provided 
comments  (including  supporting  data 
and  analyses]  merjt  a  need  and  overall 
benefit  of  doing  soi 

Comments  are  requested  on  EPA's 
estimate  of  "applioation  costs"  in  the 
RIA  and  whether  tpere  are  additional 
incremental  costs  Associated  with 
perceived  differences  between  the 
Federal  and  CARS  requirements. 
Comments  should  include  identification 


IMI 


■'  Docket  document  ftomber  D-D-Il.  Ford 
submitlAl.  April  19, 1901 

"  Fedaral  acceptanc4  of  cartiflcation  to 
California  OBD  D  requilementa  as  meeting  Federal 
requirements  only  applies  in  cases  where  California 
has  a  parallel  requircmtnl  applicable  to  the  given 
engme/fuel  type.  For  example.  California  has  no 
requirements  for  diesel  engines;  henca,  there  is  no 
California  OBD  II  to  acdept  as  meeting  the  Federal 
requirements  pertaininj  to  diesel  engines. 


of  specific  aspects  of  the  Federal 
program  which  differ  from  the  CARB 
OBD  II  program  and  which  result  in  a 
perception  of  significant  increased 
burden  on  manufacturers.  EPA  will 
consider  whether  such  differences  can 
best  be  resolved  through  clarification  or 
modification  of  the  Federal  proposal  or 
through  extension  of  the  option  of 
allowing  OBD  D  systems  to  satisfy 
Federal  requirements.  EPA  requires 
additional,  detailed  information  to 
discern  how  much  of  the  perceived 
additional  burden  of  the  Federal  rules  is 
due  to  technical  stringency  differences 
with  OBD  Q.  product  planning  decisions 
internal  to  the  manufacturer,  or  other 
aspects  which  might  add  burden.  EPA 
also  requests  suggestions  on 
alternatives  to  the  option  of  extended 
Federal  approval  of  OBD  II  systems 
which  woidd  similarly  resolve  concerns 
regarding  the  burden  manufacturers 
would  face  in  complying  with  both  the 
CARB  rules  and  Federal  requirements. 
EPA  will  attempt  to  minimize  burden 
giving  due  consideration  to  those 
aspects  of  the  program  which  are 
expected  to  result  in  emission  benefits 
via  improved  OBD  systems. 

Also,  at  the  meeting  of  April  19, 1991, 
manufacturers  suggested  that  EPA,  upon 
granting  a  Federal  waiver,  accept  an 
OBD  I  system  as  automatically 
satisfying  Federal  requirements. 
California  requires  manufacturers  who 
cannot  fully  implement  an  OBD  II 
system  to  at  least  implement  OBD  I. 
However,  OBD  I  requires  significantly 
less  than  either  OBD  II  or  the  proposed 
Federal  requirements.  EPA  believes 
there  may  be  circumstances  in  which,  by 
the  1994  model  year,  a  manufacturer 
may  be  able  to  adopt  improvements 
over  those  required  by  OBD  I  without 
significant  technical  difficulty  and 
without  incurring  inappropriate 
production  or  other  costs.  In  such  a 
situation,  the  benefits  of  an  enhanced 
OBD  system  might  outweigh  the 
incrementally  increased  costs  over  a 
system  designed  to  meet  OBD  I 
requirements.  Such  an  enhanced  OBD 
system  would  likely  also  be  acceptable 
to  CARB,  eliminating  the  concern  that  a 
separate  system  would  have  to  be 
designed  and  installed  in  vehicles  sold 
in  the  49-state8  compared  to  systems 
installed  in  vehicles  sold  in  California. 
Also,  there  may  be  circumstances  In 
which  a  manufacturer  satisfies  OBD  II 
requirements  for  vehicles  sold  in 
California,  but  cannot  install  the  same 
system  in  their  49-state  vehicles  or 
otherwise  fully  comply  with  Federal 
requirements.  In  this  latter  case,  it  may 
also  be  inappropriate  for  EPA  to  just 
accept  an  OBD  I  quality  system. 


For  these  reasons,  EPA  is  proposing  to 
evaluate  the  acceptability  of  an  OBD  I 
system  on  a  case-by-case  basis. 
However,  comments  and  information 
are  requested  on  this  issue.  On  the  basis 
of  this  additional  information  and 
further  study  by  EPA,  the  Agency  may 
determine  that  an  OBD  I  system  is 
sufficient  and  a  waiver  from  full 
compliance  with  the  Federal  OBD 
requirements  is  appropriate. 

The  waiver  provisions  under  section 
202(m)(2)  of  the  Act  pertain  only  to  the 
OBD  system  and  not  to  the  information 
required  to  be  provided  by  the 
manufacturer  under  section  202(m)(5]. 
Further,  since  EPA  expects  this 
information  would  typically  be  available 
in  some  form,  providing  it  in  the  manner 
proposed  is  not  expected  to  result  in 
undue  burden  to  the  manufacturer. 
Therefore,  this  proposal  provides  no 
waiver  for  complying  with  the 
requirements  to  provide  OBD  system 
information  and  emission-related 
service  information  to  any  person 
engaged  in  the  service  or  repair  of  any 
1994  or  later  model  year  LDV  or  LOT, 

V.  Discussion  of  Issues 

A.  Options  Considered  for  Regulatory 
Approach 

EPA  considered  several  alternative 
regulatory  strategies  before  deciding  on 
the  approach  contained  in  today's 
proposed  rule.  These  alternatives  were 

(1)  federal  adoption  of  CARB's  OBD  II; 

(2)  establishment  of  emission  level 
thresholds  which,  if  exceeded  by  a 
vehicle  due  to  any  single  malfunction  or 
combination  of  malfunctions,  would 
trigger  MIL  illumination,  (3)  a  voluntary 
program  which  would  rely  on  in-use 
incentives  to  assure  adequate  OBD 
designs,  and  [4]  establishment  of  an 
emission  level  threshold  which,  if 
exceeded  by  a  vehicle  due  to  any  single 
malfunction  would  trigger  MIL 
illumination.  The  proposed  approach, 
that  the  system  must  detect  a  single 
malfunction  which  causes  a  change  in 
emission  performance  greater  than  a 
given  amount,  is  a  variant  of  the  fourth 
approach. 

1.  OBD  II 

CARB's  path  breaking  OBD  II  rule, 
adopted  in  September  1989.  was 
designed  to  force  the  development  and 
widespread  application  of  monitoring 
technologies  tiiat  had  not,  in  some  cases, 
passed  the  concept  stage.  OBD  II  was 
prompted,  in  part,  by  the  conclusion  of 
CARFs  staff  that  improved  monitoring 
methods  could  more  effectively  detect 
malfunctions  in  some  systems  and  that 
important  emission-related  systems 
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were  not  monitored  by  OBD  !.•»  OBD  II 
contains  strict  requirements  for 
monitoring  each  emission-related 
component.  Manufacturers  must  obtain 
approval  from  CARB  if  they  wish  to 
employ  a  different  method  of  monitoring 
a  component  from  the  method  specified 
in  the  OBD  II  regulation.  To  demonstrate 
that  their  OBD  system  actually  works, 
all  manufacturers  must  submit  one 
development  vehicle  each  year  for  OBD 
evaluation  and  testing  prior  to  obtaining 
a  certificate  for  that  model  year.  This 
preproduction  focus  helps  assure  that  an 
effective  OBD  system  is  installed  on 
each  and  every  LDV. 

While  EPA  recognizes  the 
contribution  of  OBD  II  in  encouraging 
the  development  of  OBD  systems.  EPA 
also  wishes  to  encourage  manufacturers 
to  develop  and  employ  whatever 
monitoring  strategies  best  target 
malfunctions  occurring  on  vehicles  in 
actual  use  which  have  significant 
emissions  impact.  EPA  also  wishes  to 
provide  the  manufacturers  with  the 
flexibility  to  avoid  the  cost  of  installing 
OBD  for  a  particular  component  by 
improving  the  design  of  that  component 
so  that  it  is  less  likely  to  malfunction  or 
deteriorate  in  a  manner  which 
significantly  affects  emissions.  Finally. 
EPA  wishes  to  have  the  manufacturer 
take  responsibility  for  determining 
which  components  or  systems  are  likely 
to  impact  emissions  due  to  malfunction 
or  deterioration.  Since  vehicle  designs 
are  continuously  evolving.  EPA  does  not 
believe  it  can  appropriately  anticipate 
these  problems  when  relying  on  data 
currently  available  to  the  Agency.  In 
pursuing  this  goal  of  focusing  attention 
on  in-use  performance.  EPA  is  proposing 
to  diverge  from  the  OBD  II  rule  in  some 
respects. 

EPA  has  set  performance  standards 
for  OBD  systems  based  on  evaluation  of 
the  capabilities  of  the  most  promising 
monitoring  methods  currently  in  the 
advanced  stages  of  development. 
However,  EPA  has  not  specified  that 
these  particular  methods  must  be 
employed  in  all  OBD  systems.  EPA 
wishes  to  encourage  the  development  of 
innovative  strategies  that  could  monitor 
emission  control  components  more 
accurately  or  cheaply.  The  flexibility  to 
innovate  is  particularly  important  in  a 
new.  rapidly  developing  technology  such 
as  OBD.  EPA  is  proposing  not  to  require 
manufacturers  to  request  special 
permission  to  use  alternative  monitoring 
strategies.  As  mentioned  above, 
manufacturer  flexibility  can  also  be 
used  to  improve  emission-related  system 
design  to  eliminate  in-use  problems. 


■*  California  Board  Item  «'S9-l(Mn. 


perhaps  obviating  the  need  for  OBD 
monitoring  of  certain  components.  As 
usual.  EPA  will  conduct  certification 
and  in-use  audits  that  target  designs 
EPA  believes  are  likely  to  be 
inadequate. 

EPA's  enforcement  strategy  is  also 
significantly  different  from  the  approach 
followed  by  CARB.  EPA  believes  that  an 
enforcement  strategy  that  stresses  in- 
use  testing  is  essential  to  achieve  the 
federal  OBD  program's  goal  of  reducing 
emissions  from  the  in-use  fleet  and  to 
ensure  that  the  rule's  design  flexibility 
does  not  lead  to  systems  that  are  not 
adequate  or  durable  in  the  field. 
Nevertheless,  certification  enforcement 
will  still  be  integral  to  the  program, 
focusing  on  those  components  and 
systems  most  likely  to  malfunction  in 
use.  resulting  in  a  significant  emission 
impact. 

EPA  believes  that  this  approach 
properly  stresses  the  in-use  performance 
of  OBD  systems  while  granting  design 
flexibility  to  manufacturers.  EPA 
believes  that  the  systems  installed  on 
vehicles  to  comply  with  this  proposed 
rule  will  be  similar  in  scope  and 
sensitivity  to  those  installed  to  comply 
with  OBD  II.  With  the  possible 
exception  of  evaporative  system 
monitoring  hardware,  this  proposed  rule 
should  not  require  any  hardware  not 
otherwise  required  by  OBD  II.  In  fact, 
the  evaporative  system  monitoring 
hardware  that  may  be  required  to 
satisfy  this  proposed  rule  should  also 
allow  manufacturers  to  better  meet  OBD 
II  requirements. 

Differences  between  this  rule  and 
OBD  II  are  not  intended  to  result  in 
different  OBD  system  designs  between 
California  and  federal  cars  in  the  short 
term.  Rather,  these  differences  reflect  a 
different  approach  in  setting  OBD 
requirements  that  should  be 
complimentary  to,  not  in  conflict  with. 
California's  OBD  II  rule. 

Commenters  are  requested  to  bring  to 
EPA's  attention  aspects  of  its  proposed 
rule  that  are  incompatible  with  OBD  II 
and  would  require  the  industry  as  a 
whole  to  develop  two  sets  of  OBD 
systems.  Suggestions  for  resolving  any 
inconsistencies  are  solicited. 

2.  Multiple  Malfunction  Emission 
Thresholds 

EPA  considered  requiring  an  OBD 
system  that  could  detect  any 
malfunction  or  deterioration  in  any 
single  component  or  combination  of 
components  that  could  cause 
exceedance  of  the  emission  standards. 
While  this  is  a  goal  for  future  OBD 
systems,  EPA  has  not  proposed  today  an 
emission  threshold  equal  to  the 
standard.  For  several  important  faults 


such  as  catalyst  deterioration  and 
engine  misfire,  no  monitoring  method 
could  accurately  detect  very  minor 
problems.  Attempts  to  detect  minute 
deviations  from  optimal  operation 
would  likely  lead  to  false  malfunction 
determinations  or,  especially  in  the  case 
of  misfire,  flagging  of  problems  so  minor 
that  even  the  system's  diagnostic 
capabilities  could  not  help  mechanics 
determine  exactly  what  repair  was 
necessary.  An  overly  sensitive  OBD 
system  initially  could  cause  drivers 
unnecessary  anxiety  and  repair  expense 
and  would  probably,  over  time,  cause 
them  to  ignore  the  MIL  EPA  believes 
that  this  result  would  be  counter  to  the 
intent  of  Congress  in  establishing  this 
law. 

EPA's  decision  to  pursue  an  OBD 
standard  based  on  the  detection  of 
single  malfunctions  only  was  motivated 
by  concerns  for  feasibility  and  false 
lights  similar  to  those  that  led  to  the 
rejection  of  a  threshold  equal  to 
emission^ standards.  Monitoring 
technology  is  not  sufficiently  sensitive 
to  be  able  to  report  to  the  computer  the 
exact  performance  of  all  relevant 
components.  Even  if  such  monitoring 
technology  were  available,  the  computer 
capacity  necessary  to  analyze  the  data 
to  predict  emissions  would  be 
prohibitively  large,  as  would  be  the 
software  development  for  the  system. 
Any  system  that  could  analyze 
monitoring  data  from  a  few  critical 
components  would  still  be  limited  by  the 
sensitivity  of  monitoring  those 
components.  A  "hydrocarbon  sniffer" 
(or  "CO  sniffer")  in  the  exhaust  system 
could  detect  small  exceedances  of  the 
standard,  whatever  their  cause,  but 
would  be  of  limited  diagnostic 
assistance  to  a  mechanic  attempting  to 
isolate  very  minor  problems. 

Notwithstanding  these  arguments, 
EPA  intends  to  revisit  the  issue  of 
multiple  malfunction  monitoring  in  the 
future,  as  more  experience  is  gained 
with  OBD  systems. 

3.  Voluntary  OBD 

One  manufacturer  proposed  a 
program  which  would  not  mandate  an* 
specific  OBD  system.  Rather, 
installation  of  OBD  systems  capable  of 
flagging  emission  problems  would  be 
encouraged  via  a  modification  of  EPA's 
current  in-use  enforcement  program. 
Under  the  proposed  revision, 
manufacturer  in-use  compliance  and. 
therefore,  recall  jeopardy  would  be 
limited  to  data  from  test  vehicles  which 
did  not  have  their  MIL  illuminated  and  a 
problem  code  stored.  EPA  has  rejected 
this  option  for  four  reasons. 
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First,  it  would  si  jnificantly  undercut 
EPA's  ability  to  pc  rform  its  mandate  of 
discovering  emissi  on  control  system 
problems  in  particjlar  vehicle  classes. 
Manufacturers  could  escape 
responsibility  for  tiese  problems  simply 
by  installing  an  OBD  system  that 
illuminated  the  Mt  whenever  the 
problem  occurred. 

Second,  by  exer  ipting  manufacturers 
from  responsibility'  through  recall  for 
malfunctions  that  caused  MIL 
illumination,  and  Inen  requiring  owners 
(at  least  in  I/M  arias]  to  bear  the 
expense  of  repairing  the  vehicles.  EPA 
would  be  transfer^ng  the  burden  of 
correcting  faulty  emission  control 
system  designs  from  manufacturers  to 
individual  owners]  While  EPA  does  not 
expect  manufacturers  would  opt  to 
design  OBD  systeSis  which  frequently 
indicated  the  need  for  repair,  thus 
greatly  bvmlening  and  irritating  their 
customers,  shiftini  this  burden  would  be 
counter  to  Congrei^s'  intent  in 
establishing  EPA'S  recall  authority. 

Third,  this  proposal  would  not  provide 
manufacturers  wil  ti  a  genuine  incentive 
to  install  monitoring  systems  that  would 
detect  the  malfunc  tions  that  are  the 
focus  of  this  rule. ,  Mready, 
manufacturers  do  not  face  any  recall 
liability  for  defect  i  which  do  not  affect  a 
substantial  niunb(  r  of  vehicles  in  their 
class.  Today's  pro  josal  is  aimed  at 
insuring  the  detec  ion  and  repair  of 
relatively  infrequent,  random  defects 
that  occur  across  he  in-use  fleet,  but  are 
not  systematical!)  common  to  a  class  of 
vehicles  and,  ther  >fore,  would  not  be 
grounds  for  recall 

Fourth,  a  truly  \  oluntary  program 
would  ap^jear  tote  precluded  by  the 
Act  which  manda  es  regulations 
requiring  OBD.  TY  us,  some  changes  to 
this  option  would  be  necessary  so  as  to 
satisfy  at  least  th(  minimum 
requirements  of  tl  e  Act.  However,  due 
to  the  other  problems  noted  above,  EPA 
has  not  pursued  amending  this  option  to 
make  it  minimally  conform  to  the 
mandates  of  the  )  ,ct 

4.  Single  Malfund  ion  Emission 
Thresholds 

EPA  turned  to  f  ishioning  an  OBD  rule 
based  on  maximu  la  feasible  detection  of 
single  faults  on  a(  tual  in-use  vehicles. 
EPA  initially  conj  idered  establishing  a 
grams  per  mile  en  lission  level  that 
remained  fixed  throughout  the  life  of  a 
vehicle.  EPA  belidves  a  fixed  emission 
level  threshold  wi  )uld  not  appropriately 
account  for  normal  emission 
deterioration.  Thvis,  setting  the  threshold 
at  a  level  appropiiate  for  low  mileage 
vehicles  would  place  an  unreasonable 
burden  on  high  m  leage  vehicles;  a  high 
mileage  vehicle's  |MIL  could  illuminate 


when  no  malfunction  exists  due  to 
normal  emissions  deterioration.  Setting 
the  threshold  high  enough  to  avoid  this 
problem  would  make  the  threshold  lax 
at  low  mileage  where  less  deterioration 
has  occurred.  To  avoid  this  problem 
EPA  is  proposing  to  use  an  additive 
threshold  which  is  based  on  the  impact 
of  a  malfunction  on  increased  emissions. 
This  method  of  determining  exceedance 
of  the  threshold  takes  into  account  the 
impact  of  accumulated  mileage  on 
vehicle  emissions. 

B.  Regulatory  Approach 

1.  Emission  Threshold 

.  While  the  Act  authorizes  EPA  to 
require  OBD  systems  that  detect  any 
malfunction  causing  exceedance  of  an 
emission  standard.  EPA  recognizes  that 
the  technology  expected  to  be  available 
in  the  near  term  will  not  be  capable  of 
detecting  some  small  exceedances 
caused  by  relatively  minor  malfunctions. 
As  discussed  earlier  and  in  detail  in  the 
following  section  on  Technical 
Feasibility.  EPA.  CARB.  and  industry 
studies  suggest  that  for  most 
components,  feasible  monitoring 
technology  will  Hkely  be  limited  to 
detecting  malfunctions  that  could  cause 
exhaust  emissions  to  increase  by  no  less 
than  0.2  g/mi  HC.  1.7  g/mi  CO.  or  0.5  g/ 
mi  NOx.  For  catalyst  deterioration  and 
misfire  detection.  EPA  expects  the 
feasible  monitoring  technology  to  be 
limited  to  flagging  problems  which  cause 
an  increase  in  exhaust  emissions  of  0.4 
g/mi  HC.  3.4  g/mi  CO,  or  1.0  g/mi  NOx. 

EPA  encourages  manufacturers  to 
adopt  more  sensitive  monitoring 
techniques  if  they  become  available. 
However,  EPA  also  recognizes  that 
forcing  manufacturers  to  adopt  overly 
sensitive  monitoring  strategies  which 
could  generate  a  substantial  number  of 
false  malfunction  warnings  could  cause 
drivers  unnecessary  repair  expense  and 
undermine  the  credibility  of  dashboard 
warning  lights.  The  Agency  requests 
comment  on  whether  the  emission 
threshold  defined  above  for  enforcement 
strikes  the  proper  balance  between 
these  concerns. 

2.  Heavy-Duty  Vehicles 

The  Act  authorizes  EPA  to  require 
that  OBD  systems  be  installed  on  heavy- 
duty  vehicles  and  engines.  EPA  is  not 
proposing  to  exercise  that  authority 
under  this  rulemaking. 

The  Act  provides  EPA  the  discretion 
to  adopt  OBD  regulations  for  heavy-duty 
vehicles  and  engines.  EPA  plans  to 
consider  this  option  at  some  future  date 
and,  if  technically  feasible  and  cost 
effective,  may  choose  to  propose 
regulations. 


3.  Diesel  and  Alternative  Fueled 
Vehicles 

In  addition  to  gasoline  fueled  vehicles, 
today's  proposed  rule  applies  to  light- 
duty  diesel  and  alternative-fueled  LDVs 
and  LDTs  to  the  extent  component  or 
system  malfunction  could  similarly 
result  in  excessive  increases  in  exhaust 
or  evaporative  emissions.  However,  the 
Agency  recognizes  that  certain 
provisions  of  the  rule  may  not  apply  to 
such  vehicles.  First,  they  may  lack 
certain  emission  control  components. 
For  example,  current  light-duty  diesels 
are  not  equipped  with  catalysts  or 
oxygen  sensors,  components  specifically 
required  to  be  monitored  by  the  Act. 
Second,  based  on  engineering 
judgement,  it  does  not  appear  that  any 
technically  feasible  monitoring 
technique  currently  exists  capable  of 
detecting  malfunctions  of  certain 
emission  components,  such  as 
particulate  traps  commonly  used  in 
diesel  vehicles.  Therefore,  at  this  time, 
EPA  is  proposing  not  to  require 
monitoring  of  components  or  systems  for 
their  impact  on  particulate  emissions. 

However.  EPA  requires  that,  at  a 
minimum,  electrical  continuity  checks 
on  emission  control  components 
providing  input  to  or  receiving  output 
from  the  on  board  computer  would  be 
monitored.  The  manufacturer  would  be 
generally  responsible  to  detect  problems 
in  vehicles  operating  on  these  other 
fuels  which  would  result  in^  exceedances 
of  the  exhaust  or  evaporative  emission 
thresholds. 

Such  vehicles  would  be  required  to 
provide  diagnostic  information  over  a 
data  link  (when  so  equipped)  consistent 
with  the  requirements  for  LDVs  when 
the  diesel  or  alternative-fueled  LDV  or 
LDT  utilizes  similar  components  or 
systems  to  gasoline-fueled  LDVs  or 
LDTs.  In  addition,  diesel-  and 
alternative-fueled  LDV  and  LDTs  would 
not  be  exempt  from  the  information 
availability  provisions  of  today's 
proposal. 

EPA  requests  comment  on  any  unique 
issues  with  technical  feasibility, 
necessary  leadtime,  cost,  and  potential 
emission  benefits  of  requiring  OBD  for 
diesel  and  alternative-fueled  LDVs  and 
LDTs. 

4.  Inspection  and  Maintenance  (I/M) 

EPA  has  not  included  specific 
guidelines  on  incorporation  of  OBD  into 
1/M  in  this  rule.  This  issue  will  be 
included  in  forthcoming  regulations 
concerning  enhanced  I/M  program 
requirements.  However,  at  this  time, 
EPA  would  like  to  solicit  comments  on 
incorporating  into  the  OBD  system  radio 
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frequency  transponders  which  could 
transmit  fadt  codes  and  vehicle  F.D. 
informatieit  to  reedside  receivers.  Since 
the  cost  of  instal&ng  such  transponders 
ir>  each  new  car  has  not  been 
established  by  EPA.  comments  are 
requested  concerning  the  cost  and  other 
considerattons  for  both  new  car 
installation  and  post-production  retro-fit 
installation.  Information  is  also 
requested  concemins  any  plans  lo  offer 
such  8  device  as  a  new  car  option  or  as 
an  aftermarket  device  for  consumers  if  it 
would  make  their  I/M  program  check 
more  convenient.  Comments  regarding 
the  need  to  require  a  hook  up  point  to 
facilitate  post-production  retrofit 
installation  and  the  cost  of  such  are 
requested.  If  adopted  at  some  future 
date,  this  mechanism  could  enhance 
existing  I/M  programs  by  facilitating 
more  contiiuious  inspection  of  OBO 
systems  <m  in-use  vehicles.  In  this 
regard,  EPA  is  requesting  comments  on 
whether  each  vehicle's  OBD  system 
should  be  constructed  to  include  a  plug 
or  similar  hook  op  to  allow  radio 
frequency  transmitters  to  be  etdded  after 
vehicle  construction.  This  would  allow 
vehicles  subject  to  I/M  tests  to  be 
modified  to  make  use  of  transponders. 

C.  Technical  Feasibitity 

1.  Overview 

Over  the  decade  of  the  1980s, 
electronic  controls  gained  increasing 
importance  in  the  field  of  motor 
vehicles.  Increasingly  stringent  emission 
and  fuel  economy  standards  required 
very  tight  control  of  critical  engine 
parameters;  electronic  controls  were  the 
practical  solution  to  this  demand. 
Today,  essentially  every  new  passenger 
car  and  light  truck  has  such  controls  and 
the  number  of  parameters  monitored 
and  controlled  continues  to  increase. 

InitiaHy,  electronics  were  used  to 
monitor  and  control  air/fuel  mixtures  on 
gasoline  engines.  (Exhaust  gas 
composition  is  monitored  by  an  "oxygen 
sensor";  the  ratio  of  fuel  to  air  supplied 
by  the  carburetor  or  fuel  injectors  is 
adjusted  for  maximum  efficiency  and 
reduced  emissions.)  Gradually,  other 
functions  were  transferred  to  electronic 
control.  Today,  many  vehicles  have 
electronically  controlled  ignitions  which 
have  no  mechanical  distributors.  The 
spark  coil  is  triggered  by  the  computer, 
based  on  input  from  sensors  monitoring 
engine  speed,  load,  coolant  temperature, 
and  other  factors.  If  spark  knock  is 
detected,  the  ignition  timing  can  be 
automatically  adjusted  to  eliminate  it. 

Computers  have  also  opened  the  door 
to  improved  repairability.  Because  the 
computer  receives  information  from 
many  different  sources,  it  has  the 


potential  to  "know"  when  some  of  that 
information  does  not  make  sense.  A 
simple  example  would  be  an  engine 
temperature  sensor.  If  the  computer 
does  not  detect  an  increase  in 
temperature  several  minutes  after  a  cold 
start,  some  difficulty  with  the  sensor  or 
its  wiring  could  be  inferred.  Under  such 
a  condition  the  operator  would  be 
informed  by  means  of  a  "check  engine" 
warning  ii^t  and  an  identifying  "trouble 
code"  would  be  stored  for  later  access 
by  the  service  technician.  Such 
technology  is  available  on  many  new 
vehicles  today. 

Some  vehicles  are  equipped  with 
electronic  computer  controls  that  have 
various  backup  modes  of  operation.  EPA 
has  tested  a  General  Motors  vehicle 
with  a  3.8  liter  engine.  When  various 
faults  were  deliberately  introduced,  the 
computer  system  was  able  to  detect  the 
problem,  illuminate  the  "Check  Engine" 
light,  set  the  appropriate  trouble  code, 
and  revert  to  a  backup  mode  of 
operation.  Typically,  acceptable 
emission  control  and  vehicle 
performance  were  maintained  even  witli 
the  malfunctioning  component;  the 
computer  was  able  to  detect  and 
compensate  for  the  malfunction.  A  Ford 
vehicle  with  separate  oxygen  sensors  on 
each  bank  of  cylinders  was  able  to  rely 
on  the  "good"  sensor  when  the  other 
was  disabled 

A  detailed  analysis  of  available 
monitoring  strategies  and  issues  is 
contained  in  the  Technical  Support 
Document  for  this  rule  available  in  the 
docket  mentioned  previously.  The 
docket  also  contains  the  Technical  , 
Support  Document  for  OBD  II.  The 
following  discussion  summarizes  the 
major  technical  considerations.  EPA 
requests  comment  on  how  mtrusive 
testing  (i.e.,  OBD  monitoring  strategies 
which  require  interuption  of  normal 
emission  control  systenl  operation) 
affects  emission  performance,  and  how 
this  issue  should  best  be  handled. 

2.  Catalyst  Failure  Detection 

EPA  is  proposing  to  require  that  the 
performance  of  the  catalyst  be 
monitored  for  a  determination  of 
catalyst  failure,  as  opposed  to 
monitoring  potentially  damaging 
operational  modes,  as  some 
manufacturers  have  proposed. 
Monitoring  catalyst  performance,  as 
opposed  to  only  monitoring  potentially 
damaging  operating  conditions,  is 
important  because: 

(1 )  The  catalyst  can  deteriorate  for  a 
number  of  reasons.  For  example, 
thermal  degradation,  catalyst  poisoning, 
or  mechanical  failure  can  cause 
substantial  efficiency  loss.  H  an  OBD 
system  is  designed  only  to  detect 


operational  modes  which  would  lead  to 
catalyst  overheating,  the  system  will  not 
identify  or  detect  efficiency  loss  due  to 
non-thermal  causes. 

(2)  While  monitoring  conditions  that 
are  potentially  damaging  to  the  catalyst 
can  initially  identify  catalyst  failure,  any 
method  that  does  not  verify  catalyst 
performance  cannot  determine  whether 
the  catalyst  has  been  properly  serviced. 

EPA  believes  that  the  conversion  and 
oxygen  storage/release  activity  of  the 
catalyst  are  a  good  indicator  of  how  a 
catalyst  is  performing.  Thus,  EPA 
catalyst  monitoring  requirements  and 
suggested  compliance  are  based  on  the 
monitoring  of  these  properties  for  a 
determination  of  catalyst  performance. 

Dual  Oxygen  Sensor  Methods. 
Currently,  the  most  promising  methods 
for  detecting  catalyst  failure  use  the 
dual  oxygen  sensor  approach.  This 
approach  uses  an  additional  oxygen 
sensor  placed  downstream  of  the 
catalyst.  Catalyst  performance  is 
monitored  with  either  direct  observation 
of  the  downstream  oxygen  sensor  or  a 
comparison  of  the  downstream  oxygen 
sensor  with  the  upstream  oxygen  sensor. 

The  principle  of  this  approach  lies  in 
relating  changes  in  the  oxygen  activity 
of  the  catalyst  with  the  catalyst 
conversion  efficiency.  A  catalyst  with 
proper  conversion  and  oxygen  storage/ 
release  capabilities  will  oxidize  the  HC 
and  CO,  resulting  in  a  downstream 
exhaust  makeup  of  oxidized  agents:  the 
corresponding  response  pattern  of  an 
oxygen  sensor  placed  downstream  of 
the  catalyst  is  a  consistently  "lean" 
signal  from  the  sensor.  Conversely,  a 
catalyst  which  has  lost  a  great  deal  of 
conversion  activity  will  allow  much  of 
the  untreated  exhaust  stream  to  pass 
through  the  catalyst.  The  resulting 
response  wave  pattern  of  a  downstream 
oxygen  sensor  will  reflect  this,  with 
more  rich/lean  switching  corresponding 
to  the  fluctuations  in  the  untreated 
exhaust.  Dual  oxygen  sensor  methods 
are  based  on  correlating  catalyst 
conversion  activity  with  the  difference 
in  response  patterns  of  the  upstream 
and  downstream  oxygen  sensors. 

EPA  and  manufacturer  data  from  dual 
oxygen  sensor  research  suggest  that  the 
relationship  between  oxygen  sensor 
comparison  modes  and  catalyst 
conversion  efficiency  may,  at  least  in 
some  cases,  more  closely  resemble  a 
step  function,  rather  than  a  direct  linear  - 
correlation. 

The  implication  of  a  stepwise 
relationship  between  oxygen  sensor 
comparison  modes  and  catalyst 
conversion  efHciency  is  that  dual 
oxygen  sensor  methods  are  more  useful 
for  the  detection  of  gross  losses  in 
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catalyst  activit;  rather  than  for  a  direct 
prediction  of  a  talyst  efficiency, 
it  is  difficult  to 
distinguish  sma  1  losses  in  catalyst 
activity  using  tl  e  dual  oxygen  sensor 
method.  Howe^  er,  EPA  believes  that 
this  stepwise  relationship  will  enable 
manufacturers  jo  develop  systems 
which  can  reliably  detect  catalysts 
which  cause  emissions  greater  than  or 
equal  to  the  proposed  thresholds.  EPA 
data  suggests  catalysts  having  an 
average  HC  conversion  efficiency  at  or 
below  50  to  60^  over  the  FTP  can  be 
flagged  by  such  OBD  systems.  EPA 
believes  catalysts  with  conversion 
efficiencies  bet|er  than  this  will  not 
result  in  emission  increases  greater  than 
0.4  g/mi  HC,  3.4  g/mi  CO.  or  1.0  g/mi 
NOx.  Thus,  the  dual  oxygen  sensor 
method  is  suffn  ient  to  meet  the  OBD 
requirements  fqr  catalyst  monitoring 
being  proposed!  today. 

Detection  of  i  p"ossly  deteriorated 
catalysts  can  o  ;cur  with  high 
confidence,  an<  low  error  of 
commission,  bfi  cause  of  the  drastic 
change  that  oc<  \irs  in  oxygen  sensor 
modes  in  respo  ise  to  a  catalyst  with 
these  types  of  1  }8ses  in  conversioa 
activity.*' 

A  critical  iss'  le  for  the  use  of  dual 
oxygen  -sensor  nethods  is  the  impact  of 
deteriorated  oxygen  sensors  on  the 
accuracy  of  caHalyst  monitoring.  A 
malfunctioningjsensor  may  result  in  a 
misdiagnosis  and  a  false  code  being 
stored  by  the  OBD  system.  The  pre- 
I  is  exposed  to  high 
[id  raw  exhaust  poisons, 
'  response  time  and 
I  amplitude.  This  may 
Jiagnosis  of  catalyst 
failure  on  a  system  utilizing  these  sensor 
parameters  for  catalyst  monitoring.  The 
OBD  monitorir  %  system  must  be 
designed  to  de  ect  sensor  failure  before 
the  sensor  is  ni  i  longer  able  to 
accurately  eva  uate  catalyst 
performance.  /  ilowances  and/or 
correction  fact  )r8  can  be  developed  into 
the  catalyst  m(  nitoring  system  to 
account  for  slijht  oxygen  sensor 
deterioration. '  'wo  manufacturers  have 
indicated  that  ilight  sensor  deterioration 
would  not  havi  \  a  significant  impact  on 
the  catalyst  mdnitoring  capabilities  of 
their  system.  At  this  time,  EPA  believes 
that  oxygen  sehsor  deterioration  does 
not  present  a  serious  obstacle  to  the  use 
of  dual  oxygen  sensor  methods  for 
detecting  cata  yst  deterioration. 


catalyst  sensor 
temperatures  i 
which  can  slov 
lessen  respons^ 
lead  to  a  false  i 
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Temperature  Change  Method. 
Another  method  which  has  been  studied 
for  monitoring  catalyst  conversion 
efficiency  is  the  temperature  change 
method.  This  method  involves 
monitoring  the  temperature  change 
across  the  catalyst  and  correlating  this 
change  with  catalyst  conversion 
efficiency.  An  advantage  to  this  method 
is  that  it  would  introduce  thermistors  for 
diagnostic  purposes  which,  although 
they  are  new  additional  equipment,  are 
likely  less  expensive  than  oxygen 
sensors.  Areas  requiring  further 
consideration  with  this  method  are  the 
durability  of  these  thermistors  and  their 
ability  to  operate  under  the  high 
temperature  conditions  experienced  in 
the  catalyst.  So  far,  studies  have  shown 
no  discernible  trends.  However,  at  least 
one  vehicle  manufacturer  has  shown 
interest  in  developing  this  method. 

Other  Approaches.  EPA  recognizes 
that  catalyst  monitoring  will  present 
some  technical  challenges.  Therefore, 
EPA  solicits  information  on  various 
causes  of  catalyst  deactivation,  possible 
means  of  prevention,  and  the  likely 
overall  impact  on  emissions  if 
deactivation  could  be  prevented. 
Although  prevention  of  catalyst 
deterioration  in  lieu  of  monitoring  has 
conceptual  advantages,  difficulties  exist, 
such  as:  How  many  catalysts  would  fail 
despite  such  prevention  techniques  and 
how  could  proper  operation  of 
aftermarket  catalysts  be  assured 
without  monitoring.  Furthermore,  the 
CAAA  requirement  for  OBD  system 
monitoring  of  the  catalyst  would  appear 
to  preclude  this  option. 

One  possible  approach  to  preventing 
catalyst  deterioration  would  be  to 
require  that  fuel  to  misfiring  cylinders  be 
shut  off  to  prevent  catalyst  overheating. 
It  appears  that  many  vehicles  will  be 
equipped  with  sequential  multipoint  fuel 
injection  to  help  meet  future  emission 
limits  as  well  as  for  other  reasons.  For 
such  vehicles,  no  additional  hardware 
would  be  necessary  to  implement  fuel 
shut-off  during  misfire.  Commenters  are 
requested  to  address  whether  fuel 
shutoff  during  misfire  should  be  required 
for  vehicles  equipped  with  sequential 
fuel  injection. 

3.  Oxygen  Sensor  Monitoring 

The  oxygen  sensor  is  a  critical  part  of 
the  closed-loop  fuel  control  system  in 
vehicles.  Three-way  catalysts  are  most 
effective  in  converting  the  engine-out 
exhaust  emittants  when  the  exhaust 
stream  is  maintained  in  a  narrow  range 
near  the  stoichiometric  condition 
(approximate  air/fuel =14.7).  The  oxyen 
sensor  voltage  signal  corresponds  to  the 
free  oxygen  present  in  the  exhaust.  The 


command  computer  monitors  the  oxygen 
sensor  voltage  to  determine  whether  the 
air/fuel  mixture  is  lean  or  rich  of 
stoichiometry.  The  computer  makes  the 
appropriate  correction  in  the  amount  of 
fuel  delivered  by  the  fuel  delivery 
system.  A  properly  functioning  oxygen 
sensor  will  be  able  to  respond  both 
quickly  and  accurately  to  changes  in  the 
air/fuel  ratio,  enabling  the  fuel  control 
system  to  maintain  a  narrow  air/fuel 
operating  window  around  stoichiometry 
and  facilitating  efficient  catalyst 
conversion.  Thus,  proper  operation  of 
the  oxygen  sensor  is  critical  to  proper 
emission  control. 

For  manufacturers  using  the  oxygen 
sensor  as  part  of  the  OBD  system,  the 
ability  of  the  sensor  to  respond  quickly 
and  accurately  will  be  critical  for 
effective  monitoring.  A  number  of 
manufacturers  have  indicated  to  EPA 
that  they  plan  to  utilize  the  dual  oxygen 
sensor  method  for  catalyst  failure 
detection.  In  this  system,  the  pre- 
catalyst  oxygen  sensor,  which  is 
exposed  to  untreated  exhaust  is  more 
susceptible  to  contamination  and 
thermal  degradation  than  the  oxygen 
sensor  placed  downstream  of  the 
catalyst.  A  dual  oxygen  sensor  system 
which  contains  a  deteriorated 
controlling  oxygen  sensor  may 
incorrectly  diagnose  a  catalyst  as  failed. 

Oxygen  sensor  deterioration  is 
characterized  by  a  retardation  of 
response  characteristics  including 
response  rate,  amplitude,  and  frequency. 
Specifically,  oxygen  sensor  deterioration 
will  result  in  a  decrease  in  the  rate  at 
which  the  sensor  will  switch  from  lean 
to  rich  or  rich  to  lean  output  voltage 
levels.  As  a  result  of  this  slowed 
response  rate,  both  the  amplitude  range 
and  frequency  of  the  oxygen  sensor 
response  will  decrease.  EPA  and 
manufacturer  testing  indicate  that 
monitoring  these  response 
characteristics  is  adequate  for  a 
determination  of  sensor  deterioration. 

Some  manufacturers  may  choose  to 
monitor  oxygen  sensor  performance  by 
observing  response  characteristics 
during  induced  operating  modes.  For 
example,  the  lean  to  rich  or  rich  to  lean 
response  rate  can  be  accurately 
monitored  using  a  short  fuel  cut  during 
deceleration  or  steady-state  conditions. 
However,  monitoring  response 
characteristics  does  not  appear  to 
require  any  induced  condition.  EPA  data 
suggests  that  amplitude  or  switching 
frequency  can  be  accurately  monitored 
over  steady-state  or  acceleration  modes. 

EPA  and  manufacturer  data  indicate 
that  an  oxygen  sensor  must  be 
deteriorated  substantially  before 
emissions  exceed  the  threshold  levels 
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proposed  in  this  notice.  In  this  case, 
response  characteristics  of  the  oxygen 
sensor  wiH  have  retarded  significantly. 
Therefore,  EPA  believes  that  it  is 
feasible  for  an  OBD  system  to  monitor 
some  response  characteristic  of  the 
oxygen  sensor  and  delect  deterioration 
before  that  deterioration  results  in 
exceedance  of  any  emission  beyond  the 
proposed  threshold  levels.  However, 
OBD  systems  which  utilize  the  oxygen 
sensor  to  cheek  other  system 
perfotmance  might  be  more  susceptible 
to  oxygen  sensor  deterioration.  For 
example,  manufacturers  using  the 
comparison  of  an  upstream  and  a 
downstream  oxygen  sensor  for  catalyst 
failure  nwmitoring  will  hare  to  be 
cognizant  of  the  level  of  deteriorated 
oxygen  sensor  performance  at  which  a 
sjgnfffcant  decrease  in  OBD  system 
accuracy  occnrs,  even  if  oxjrgen  sensor 
performance  at  this  level  will  not 
directly  result  in  exceedance  of  an 
emission  standard. 

4.  Misfire  Monitoring 

The  term  misfire  describes  the 
occurrence  of  aa  iitcomplete  combustion 
process  within  one  or  more  cylinders. 
Misfire  will  occor  when  there  is;  (1)  An 
abnormal  fuel  or  air  supply;  (2) 
inadequate  ignition  spark;  and/ or  (3) 
inadequate  compression. 

Two  major  reasons  for  identifying 
engine  misfires  are:  (1)  A  misfire  results 
in  higb  exhaust  concentrations  of  HC 
and  CO  and  (2)  a  misfire  can  quickly 
cause  the  internal  temperature  of  the 
catalyst  to  reach  or  exceed  those  levels 
that  can  cause  irreversible  damage.  Both 
of  these  conditions  can  cause  a  vehicle 
to  experience  tailpipe  emission  non- 
compliance. 

Three  of  the  most  commonly 
identified  causes  of  misfire  are 
secondary  ignition  system  misfire, 
intake  manifold  leaks  and  fuel  injector 
failure.  As  described  in  the  Technical 
Support  document  to  this  rulemaking, 
tests  conducted  by  EPA  suggest  that  as 
little  as  2-3%  misfire  (e.g..  2-3%  of  firing 
events  resulting  in  misfire)  can  cause  an 
otherwise  properly  functioning  vehicle 
to  exceed  the  HC  emission  standards. 
Significantly  more  severe  misfire  is 
required  before  catalyst  overheating  will 
occur.  On  the  performance  bench,  when 
a  misfire  to  a  single  cylinder  due  to 
either  fuel  shutoff  or  ignition  shutoff  was 
induced  during  testing,  the  sample 
catalyst's  internal  bed  temperatures 
increased  and  stabilized  in  a 
temperature  range  where  a  catalyst  can 
experience  thermal  deactivation  over 
time.  CM  research  modeled  the 
relationship  between  the  percentage  of 
engine  cylinders  experiencing  misfire 
with  the  stabilized  catalyst  bed 


temperature  that  occurred  during  such 
misfire  operation.'''  At  approximately 
12%  misfire,  as  occurs  when  one 
cyKnder  on  a  V-8  engine  is  experiencing 
total  misfire,  the  catalyst  bed 
temperature  is  predicted  to  stabilize 
around  1800  'F.  The  GM  model  predicts 
that  catalyst  bed  temperatures  caused 
by  complete  single  catalyst  misfire  will 
range  from  about  1600  °F  for  an  8- 
cylinder  engine  to  approximately  2000  'F 
for  a  4-cyKnder  engine.  Ford's  research 
staff  predicted  that  cumulative  exposure 
to  these  elevated  temperatures  of 
approximately  15  to  30  minutes 
(depending  on  the  exhaust  air/fuel 
conditions  during  exposure]  can 
substantially  lower  a  catalytic 
converter's  performance.'* 

As  of  this  notice,  three  general 
methodologies  have  been  presented  to 
EPA  which  appear  viable  for  compliance 
with  the  proposed  misfire  requirements. 
These  are:  (1)  The  crank  angle  velocity 
technique.  (2)  the  crankshaft  torque 
measurement  detection  technique,  and 
(3)  the  use  of  faidividual  cylinder 
sensors. 

Crank  Angfe  Velocity  Technique.  An 
approach  which  appears  to  have  a 
significant  potential  for  monitoring  both 
engine  nrisfire  and  identifying  the 
indK'idual  cylinders  that  misfire  is  the 
crank  angle  velocity  sensor  technique 
developed  by  the  University  of  Michigan 
Vehicular  Electronic  Laboratory  '•  and 
perhaps  others.  Several  manufacturers 
have  indicated  to  EPA  that  they  intend 
to  use  a  crank  angle  sensor  to  comply 
with  GARB'S  OBD  H  misfire 
requhements.  They  indicated  that  the 
identification  of  the  misfiring  cylinder(sj 
was  feasible  using  this  method  and 
would  be  implemented  in  their  system. 

Crankshaft  Torque  Measurement 
Detection  Technique.  This  technique 
was  presented  to  EPA  by  a  supplier 
which  uses  a  proprietary  miniature 
torque  sensor  that  employs  the  principle 
of  magnetostriction.  Data  were 
presented  to  EPA  which  indicated  that  a 
sohtary  misfire  event  was  discernible 
from  normal  firing  events  in  the 
laboratory  during  a  variety  of  engine- 
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CatBlysta."  SAE  Papw  na  840648.  presented  at  SAE 
International  Congrvsa  and  Expoaition.  Detroit  ML 
February,  1984. 
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dynamometer  conditions.  These 
conditions  included  no-load/low-load 
high-speed,  and  high-load  high-speed 
operation.  This  supplier  also  provided  a 
proprietary  technical  discussion  as  to 
how  their  sensor  would  not  be  as 
affected  by  road  induced  torque  inputs 
as  some  sensors  are  reported  to  be. 
They  indicated  that  testing  and 
optimization  is  ongoing. 

Individual  C^-linder  Sensor 
Techniques.  EPA  is  aware  of  two 
techniques  using  individual  cylinder 
sensors.  The  first,  using  individual 
cylinder  oxygen  sensors  or 
thermocouples  installed  at  each  exhaust 
port,  was  evaluated  by  EPA.  This 
detection  method  allows  the  OBD 
system  to  identify  when  multiple 
cyhnder  misfires  are  occurring  and  to 
identify  the  specific  misfiring  cylinder. 
The  capability  of  identifying  specific 
cylinders  affords  the  computer  the 
opportunity  to  take  corrective  action 
(i.fe..  shut  off  fuel  to  the  offending 
cylinder). 

Disadvantages  of  such  an  approach 
are  the  hard%vare  cost  associated  with 
this  technique  and  the  reliability 
concerns  presented  by  additional 
sensors.  However,  some  manufacturers 
might  incorporate  exhaust  port  mounted 
oxygen  sensors  because  the  sensors 
could  provide  feedback  to  a  system  that 
could  adjust  the  pulse  width  of 
individual  fuel  injectors.  Adjustable 
pulse  widths  could  provide  additional 
benefits  such  as  fuel  economy  or 
performance  improvements. 

The  second  technique  using  individual 
cylinder  sensors  was  presented  by  a 
component  supplier.  It  involves  using  in- 
cylinder  pressure  sensors  for  misfire 
detection.  While  the  supplier  had  not 
developed  a  system  using  this 
technology,  preliminary  results  from 
their  work  suggest  that  misfire  clearly  is 
detectable  by  this  technology  and  a 
system  incorporating  these  sensors 
would  be  capable  of  identifying 
individual  misfiring  cylinders. 

5.  Evaporative  Emission  Control  System 
Monitoring 

The  evaporative  emission  control 
system  collects  evaporative  emissions 
from  the  fuel  system  continuously,  even 
when  the  vehicle  is  not  operating.  The 
amount  of  vapors  collected  is 
determined  by  a  number  of  factors 
including  ambient  and  fuel  temperature, 
fuel  vapor  pressure,  and  recent  driving 
patterns. 

Ongoing  EPA  analyses  of  data  from 
in-use  vekides  that  underwent 
evaporative  system  inspection  by  EPA 
in  the  last  4  to  5  model  years  show  that 
approximately  10%  failed  vapor 
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recovery  s> stemjleakage  tests  and  an 
additional  5%  faied  purge  system 
checks.  Based  on  EPA  experience  with 
larger  data  sets  f'om  earlier  model 
years,  as  many  als  40%  of  all  production 
vehicles  in  the  U  S.  fleet  may  experience 
an  evaporative  a  /stem  malfunction  at 
some  point  in  th(  ir  lifetime. 

Evaporative  ei  nission  increases  can 
result  from  malfi  motion  of  the  vehicle's 
vapor  recovery  t  ystem,  purge  control 
system,  or  fuel  ctintrol  system.  The 
vapor  recovery  System  may  experience 
failures  such  as  a  leaking  gas  cap  or 
filler  neck,  a  sati  irated  or  cracked 
canister,  and  del  eriorated  or 
disconnected  hof  es/lines.  The  purge 
control  system  rtay  experience  failures 
such  as  inoperaqve  solenoids  or  valves 
and  deteriorated  or  disconnected  hoses/ 
lines.  Fuel  systen  problems  that  can 
cause  evaporafiye  emission  problems 
are  leaking  gaskets,  fuel  injectors,  or 
fuel  rails. 

In  most  cases,  evaporative  emission 
failures  occur  die  to  purge  activity  loss 
or  due  to  leaks  ii  i  the  vapor  recovery 
system.  Fuel  sys  em  leaks  are  less 
frequent  and  are  usually  easy  to  detect 
because  of  drive  ability  problems  or 
noticeable  odors .  These  system 
malfunctions  cause  evaporative 
emission  failurei  during  vehicle 
operation  (runni  ig  losses)  and  during 
engine-off  condi  ions  (diumals  and  hot 
soaks). 

EPA  has  prop(  ised  regulations 
concerning  the  r  'vision  of  evaporative 
emission  test  pr(  icedures.*"  While  these 
regulations  will  ikely  require  the 
improvement  of  bverall  evaporative 
emission  system  designs,  these 
improvements  w  ill  most  likely  be  in  the 
form  of  increased  canister  capacity  (via 
additional  and/ur  larger  canisters),  more 
efficient  purge  s  rategies,  and  lower 
vapor  pressure  i  i  the  fuel  tank.  It  is 
anticipated  that  these  design 
improvements  v  ill  greatly  enhance  the 
integrity  and  dutability  of  the 
evaporative  emiission  control  system. 
However,  even  hese  new  designs  will 
not  eliminate  va  por  recovery  system 
leaks  or  purge  s  rstem  component 
failures  which  c  Duld  result  in  high  in-use 
evaporative  emissions. 

Therefore.  EP  \  is  proposing  that 
manufacturers  iiclude  evaporative 
emission  systen  monitoring  as  part  of 
the  OBD  systen^.  The  OBD  system 
should  detect  a  problem  and  illuminate 
the  MIL  when  a  ly  leak  or  other 
malfunction  of  t  le  vapor  recovery  or 
purge  system  h£  s  caused  evaporative 
emissions  of  the  vehicle  to  increase  by 
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an  amount  which  would  be  equivalent 
to  2.0  grams  per  test  or  more. 

An  OBD  system  that  can  detect  both 
purge  activity  loss  and  evaporative 
system  leaks  will  be  capable  of  tracking 
likely  occurrences  of  both  running  loss 
and  engine-off  evaporative  emissions. 
EPA  has  not  yet  finalized  a  test 
procedure  or  standard  for  running  loss 
emissions.  However,  systems  for  the 
control  of  running  loss  emissions  will  be 
designed  such  that  malfunctions  likely 
to  cause  high  running  loss  emissions 
(e.g..  malfunctioning  solenoid)  would 
also  result  in  high  evaporative 
emissions.  Consequently,  EPA  is 
proposing  to  verify  OBD  performance  by 
testing  vehicles  over  the  revised 
evaporative  emission  test  sequence, 
which  includes  measurement  of  running 
losses. 

California's  OBD  II  regulations  require 
monitoring  only  the  purge  system.  Thus, 
problems  associated  with  the  vapor 
recovery  system  could  go  undetected.  At 
the  time  California  adopted  its  OBD  II 
regulations,  it  was  unable  to  determine 
that  an  OBD  system  could  be  developed 
which  monitored  vapor  recovery  system 
performance.  Thus  OBD  II  was  adopted 
with  a  limited  scope  of  potential  control. 

Due  to  technical  constraints.  EPA  also 
considered  limiting  the  scope  of  these 
regulations  to  include  only  a  functional 
check  of  the  purge  system.  Such  an 
option  could  not  assure  that  vapor 
recovery  system  problems  were 
detected  or  corrected.  Also,  a  functional 
check  of  the  purge  system  would  not 
necessarily  detect  leaks  in  the  purge 
system  which  could  cause  excess 
evaporative  emissions.  Finally, 
manufacturers  have  expressed  concern 
with  being  able  to  determine  when 
vapors  should  be  present  in  the  purge 
system.  For  example,  under  cold 
ambient  conditions,  insufficient  vapors 
might  be  generated  at  the  tank.  A  purge 
monitoring  system  which  attempted  to 
detect  hydrocarbon  flow  under  these 
conditions  might  incorrectly  signal  a 
system  failure.  A  system  which  only 
detected  air  flow  would  not  need  vapors 
in  the  system;  however,  it  could  not 
detect  major  system  problems  such  as 
disconnected  hoses. 

EPA  has  become  aware  of  one  system 
under  development  which  seems  to  not 
only  allow  reliable  monitoring  of  the 
purge  system,  but  also  of  the  vapor 
recovery  system.  Such  a  "total  system" 
should  be  able  to  detect  all  malfunction 
problems  which  result  in  excess  in-use 
evaporative  emissions. 

Several  manufacturers  are  developing 
evaporative  emission  OBD  systems  that 
not  only  monitor  purge  activity,  but  are 
also  capable  of  monitoring  evaporative 


emission  leaks  which  may  result  in 
excessive  evaporative  emission.  One 
manufactiver  is  developing  a  system 
capable  of  monitoring  positive  and 
negative  (vacuum)  pressure  in  the 
evaporative  emission  control  system. 
Components  include  a  pressure/ 
temperature  sensor  in  the  fuel  tank,  a 
solenoid  on  the  fresh-air  vent  in  the 
canister,  and  a  two-way  acting  valve 
that  vents-off  excess  pressure  and  lets 
in  air  during  excess  vacuum.  During 
OBD  monitoring,  the  OBD  system 
energizes  the  solenoid  and  protection 
valve,  shutting  off  both  vents  to  the 
atmosphere,  and  opens  the  purge  valve. 
This  creates  a  negative  pressure 
throughout  the  evaporative  emission 
control  system  from  the  engine  to  the 
fuel  tank.  Leaks  in  the  system,  such  as  a 
disconnected  hose,  will  cause  a  loss  in 
negative  pressure  which  can  be  detected 
by  the  pressure  sensor. 

EPA  is  currently  performing  tests  to 
determine  the  sensitivity  of  this  method 
to  very  small  leaks  in  the  evaporative 
emission  control  system.  EPA  is  also 
addressing  issues  such' as  the  effect  of    ■ 
low  pressure  evaporative  control 
systems  on  the  resolution  of  this 
detection  method,  the  effect  of  in-tank 
control  valves  on  an  OBD  system's 
ability  to  monitor  negative  pressure 
throughout  the  entire  evaporative 
emission  system  and  the  effect  of  vapor 
regeneration  rate  in  the  fuel  tank  due  to 
returning  fuel  from  the  pressurized  fuel 
system  on  the  resolution  of  this 
detection  method. 

The  current  evaporative  emission 
standard  expects  that  systems  will  be 
designed  to  control  all  sources  of  fuel- 
related  evaporative  emissions.  The  2.0 
g/test  standard  provides  a  tolerance  to 
allow  for  possible  hydrocarbon  sources 
other  than  fuel  evaporation.  Because  the 
type  of  OBD  system  described  above 
has  not  been  fully  evaluated.  EPA  is 
proposing  an  emission  threshold  which 
would  allow  evaporative  emission  due 
to  a  single  type  of  control  system 
problem  to  increase  as  much  as  the 
equivalent  of  2.0  g  on  the  evaporative 
emission  test.  Multiple  leaks,  for 
example,  which  would  be  detectable  by 
the  system  would  be  grouped  together 
and  not  treated  individually  in 
determining  whether  a  2.0  g/test 
increase  was  attributable  to  a  single 
cause.  Comments  and  data  are 
requested  on  the  appropriateness  of  the 
proposed  threshold  level. 

EPA  is  also  concerned  about  the  rate 
of  fuel  vaporization  versus  the  ability  of 
the  system  to  generate  a  vacuum.  It  may 
be  possible,  on  high  temperature  days 
with  a  fuel  of  sufficiently  high  vapor 
pressure,  for  the  fuel  to  vaporize  at  a 
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faster  rate  than  the  system's  ability  to 
create  a  vacuum.  In  such  a  case,  the 
system's  inability  to  create  a  vacuum 
may  be  interpreted  as  a  leak  within  an 
otherwise  properly  operating  system. 
The  Agency  has  no  data  substantiating 
this  concern  and  requests  comments  and 
supporting  data  either  substantiating  or 
refuting  it.  Comments  should  consider 
the  Agency's  regulations  limiting  vapor 
pressures  of  in-use  fuels. 

yi.  Environmental  Impact 

The  details  of  EPA's  estimate  of 
environmental  impact  are  included  in 
the  Regulatory  Impact  Analysis  to  this 
rule  which  has  been  placed  in  the  public 
docket.  The  following  briefly 
summarizes  that  analysis. 

The  air  quality  benefits  of  the 
proposed  rule  are  based  on  EPA  models 
of  the  in-use  fleet.  Adjustments  were 
made  to  account  for  trends  in  the  fleet 
(e.g.  higher  percent  of  fuel  injected 
designs  are  expected  in  the  1994-1996 
models  compared  to  now).  Adjustment 
was  also  made  anticipating  the  air 
quality  benefit  EPA  expects  from  its 
proposed  evaporative  test  procedure 
changes.**  Different  estimates  were 
made  for  vehicles  in  areas  expected  to 
have  I/M  programs  in  place  compared  to 


non-I/M  areas.  EPA  then  assessed  the 
likelihood  of  an  OBD-induced  repair 
occurring  and  the  expected  effect  of 
such  additional  repairs  on  vehicle 
emission  performance.  These  latter 
factors  were  based  on  studies 
specifically  conducted  by  EPA  in 
support  of  this  rulemaking.**  Because 
EPA  has  insufficient  information  to 
quantify  the  expected  benefit,  no 
emission  benefit  has  been  included  for 
the  impact  of  improved  availability  of 
emission-related  service  information. 
Comments  are  requested  which  would 
allow  EPA  to  also  quantify  this  benefit. 

Since  the  environmental  benefits 
occur  over  time,  they  were  discounted  at 
a  10%  discount  rate  to  put  them  in 
present  value  terms.  The  10%  discount 
rate  is  approved  by  the  Office  of 
Management  and  Budget  (0MB)  for 
performing  cost/benefit  analyses. 
Clearly,  other  discount  rates  may  be 
applicable.  The  Agency  has  used  both  a 
10%  and  a  3%  discount  rate  in  the  past, 
and  has  included  both  discount  rates  in 
the  Regulatory  Impact  Analysis  for  this 
proposal. 
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Applying  the  10%  discount  rate  yields 
the  following  estimate  of  per  vehicle 
lifetime  emission  benefits  due  to  the 
proposed  OBD 

Table  I— Lifetime  Emissions 
Reductions  Per  Vehicle  (Pounds) 


HC 

CO 

NO. 

LDV 
Exhaust 

207 
14.3 

216.4 

1S.4 

Evaporative 

Total 

3S.0 

216.4 

15.4 

LOT 
Exhaust 

37.8 
37.1 

396.8 

26.2 

Evapofativa 

Total 

74.9 

396.8 

26.2 

Air  quality  benefits  were  generated 
using  the  Agency's  M0BILE4  Emission 
Factors  Program.  Separate  emission 
factors  were  generated  for  I/M  and  non- 
I/M  areas.  The  differences  in  emission 
factors  between  the  baseline  and  OBD 
cases  were  multiplied  by  the  vehicle 
miles  traveled  (VMT)  for  each  year  as 
projected  by  the  Agency's  fuel 
consumption  model  to  determine  the 
tons  reduced.  The  tons  reduced  when 
compared  to  the  baseline  emissions  for 
each  given  year  as  the  fleet  turns  over 
are  shown  in  Table  II. 


TABLE  II-AIR  QUAUTY  BENEFITS  (TONS/YEAR  (XIO  »)  AND  PERCENTAGE  REDUCTIONS  OF  HC,  CO,  AND  NOJ 


LDV 

Noo-Attainmeni  Areas: 

1995 

2000 

2005 , 

2010 

2015 


Nationwide: 

1995 

2000 „. 

2005.... 

2010 


2015 _ 

LDT 
Non-Attainment  Areas: 

1995 

2000 

2005 

2010 

2015 


Nationwide: 

1995 

2000 

2005 


HCton/ 


2010. 
2015.. 


0 

37 

126 

201 

258 

0 

62 

210 

293 

420 


0 
54 

125 
182 
220 

0 
104 
231 
331 
396 


Percent 


0.0 

7.3 

23.5 

35.3 

42.0 

0.0 

4.6 

14.9 

19.5 

26.0 


0.0 
17.5 
38.1 
50.0 
54.2 

0.0 
12.0 
25.1 
32.3 
34.8 


CO  ton/ 


0 

297 

1006 

1605 

2149 

0 
522 

1791 
2993 
3812 


17 

570 

1158 

1576 

1863 

41 
1162 
2320 
3008 
3544 


Percent 


0.0 

6.7 

22.0 

34.5 

40.6 

0.0 

4.6 

14.5 

22.5 

26.7 


0.6 
21.3 
40.4 
49.4 
52.5 

OS 
14.9 

28.1 
33.1 
35.1 


NO. 
ton/yr 


0 
29 

74 
113 
143 

0 

SO 

129 

188 

234 


2 

38 

79 

109 

132 

5 
86 

t68 
225 

271 


0.0 

5.3 

13.0 

18.5 

21.7 

0.0 

3.9 

9.4 

12.9 

14.8 


0.7 
11.8 
23.0 
28.6 

31.3 

0.7 
10.5 
19.2 
23.4 
25.3 
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VII.  Economic  I 

A.  Effect  on  Mam  facturer  Cost  and 
Retail  Price  Equi\  alent  (RPE) 

To  comply  wit})  many  of  the 
provisions  made  h  today's  proposal, 
specific  equipmeT|t  will  be  required  on 
new  vehicles,  in  Addition  to  these 
equipment  requirements,  the  need  for 
increased  computer  size  and  computing 
demand  will  neceesitate  an  expansion  of 
computing  capacity,  memory,  and  input/ 
output  (I/O)  capapilities  for  the  on- 
board computer.  Due  to  the  nature  of 
today's  proposal  and  its  basis  on  system 
performance  without  specific  design 
requirements,  matiufacturers  have 
considerable  des^  flexibility. 
Therefore,  it  is  difficult  to  develop  cost 
estimates  since  a  mride  variety  of 
approaches  toward  meeting  compliance 
are  available  to  tlte  industry.  The 
following  discussion  summarizes  the 
impact  on  the  retail  price  of  a  new 
vehicle  imposed  by  today's  proposal  for 
what  the  Agency  considers  to  be  the 
most  probable  approach  taken  by 
industry  to  satisf]  the  proposed  OBD 
requirements.  Thi  specific  details  of 
individual  compo:  lent  costs  are 
provided  in  the  d^aft  RIA  which 
accompanies  this  proposed  rulemaking 
and  has  been  pla(ed  in  the  public 
docket.  The  folio;  ring  describes  the 
types  of  costs  anc  the  methodology 
employed  in  detei  mining  the  effect  on 
retail  price  equiviilent  (RPE),  the 


estimated  impact 
of  a  new  vehicle 


on  the  purchase  price 


1.  Component  an<  Associated  Hardware 
Costs 

Based  on  the  te  [:hnical  feasibility 
analysis,  EPA  ide  itified  the  likely 
component  and  a  isociated  hardware 
(wiring,  etc.)  whi(  h  could  be  necessary 
for  a  manufacture  r  to  install  to  satisfy 
the  proposed  OBI )  requirements.  These 
one-time  costs  foi  each  of  the 
components  and  <  issociated  hardware 
were  then  estima  ed.  If  EPA  determined 
the  necessary  haidware  would  already 
be  in  place  (i.e.,  n  ot  added  due  to  these 
proposed  OBO  re  }uirements)  or  that  the 
incremental  cost  vould  be  negligible,  a 
zero  dollar  cost  v  as  assigned.  These 
individual  component  and  associated 
cost  estimates  an !  as  . 


Tabi^  III— Manufacturer 
Cost 


COMPONENT 
$ST»MATES  ' 


Crankshaft  Senear. 
Camshaft  Sensor ... 

Oxygen  Sensor 

Temperature/  Pressure 
Monitor) 


$10.00 
10.00 
20.00 

5.00 


Table  III— Manufacturer  Component 
Cost  Estimates  •— Continoed 


Pressure  Senaor  (Evaporadve  Monitor) . 

Solenoid  (Evaporative  Monitor) 

Computer  Chips — — 

Microprocessor * 


to  more  accurately  estimate  incremental 
OBD  costs  in  these  future  years. 

2.  Research  and  Development  Cost 


900 
5.00 
3-5 
3-6 


■Com  indude  InstaHation  costs  such  as  IMngs 
and  tnin^ 

EPA  evaluated  the  likely  vehicle 
designs  and  associated  hardware  which 
would  be  in  place  for  the  1994  through 
1996  model  years  without  Federal  OBD 
requirements.  The  Incremental  design 
impact  of  OBD  on  the  1994  through  1996 
model  year  fleet  was  then  estimated. 
The  incremental  design  impact  was  used 
to  predict  the  additional  hardware  and 
associated  costs  that  the  manufacturer 
would  incur  in  building  a  fleet  to 
conform  to  OBD  requirements.  This  cost 
was  averaged  over  the  fleet  to 
determine  the  following  per  vehicle 
hardware  costs  estimated  for  a  typical 
manufacturer. 


Table  IV— Weighted  Manufacturer 
Hardware  Costs 



Crankshaft  Sertsor 

Camshaft  Senaor 

Catalyst  Monitor „           ..    _ 

EGR  Monitor ......           _. 

$4.70 
1.85 

16.20 
2.50 

Computer 

14.00 
16.50 

Total 

5575 

The  estimated  total  com.ponent  and 
associated  equipment  cost  per  vehicle  to 
the  manufacturer  does  not  include  a 
manufacturer  markup  for  costs  that  are 
passed  on  to  the  consumer.  EPA  used  a 
manufacturer  markup  of  19.2%  or  $10.70 
per  vehicle  for  component  and 
associated  equipment  costs. 

This  hardware  cost  is  based  on  a 
prediction  of  design  trends  through  the 
1996  model  year.  These  design  trends 
are  used  to  estimate  the  incremental 
impact  of  these  proposed  OBD 
requirements.  Although  EPA  expects 
these  design  trends  would  continue  (for 
example,  increasing  use  of  downstream 
oxygen  sensors  and  crank  angle 
sensors).  EPA  has  insufficient 
information  to  predict  these  trends 
beyond  the  1996  model  year. 
Consequently.  EPA  assumed  no  increase 
in  the  installation  rate  would  occur.  The 
incremental  cost  in  these  future  years 
due  to  OBD,  as  estimated  here  by  EPA, 
is  overstated  to  the  extent  such 
equipment  would  have  been  more 
frequently  installed  anyway.  EPA  asks 
for  comments  and  information  which 
would  help  to  better  estimate  design 
trends  beyond  the  1996  model  year  so  as 


Research  and  development  costs 
constitute  a  one-time  fixed  cost  to 
develop  basic  techniques  for  OBD.  EPA 
has  determined  that  the  basic 
techniques  necessary  to  meet 
Califomia't  OBD  II  regulations  for 
exhaust  emissions  should  be 
satisfactory  for  meeting  Federal  OBD 
regulations.  No  additional  OBD 
techniques  need  to  be  developed. 
Consequently,  manufacturers  should 
incur  no  new  research  and  development 
costs  because  of  these  proposed  Federal 
OBD  rules  as  they  affect  exhaust 
emissions.  However,  additional  testing 
and  calibration  costs  may  be  necessary 
and  are  estimated  below  under 
"application  costs." 

For  evaporative  emission  control 
system  monitoring,  the  Federal 
requirements  may  require  development 
of  monitoring  systems  different  than 
required  to  meet  California's  OBD  II 
rules.  As  discussed  earlier  in  the 
Technical  Feasibility  section,  a  system 
identified  by  EPA  which  could  s'atisfy 
the  requirements  being  proposed  today 
would  use  a  pressure  transducer  and 
some  other  hardware  to  check  for 
system  leaks.  EPA  understands  that  at 
least  two  manufacturers  plan  to  use  a 
similar  type  of  system  to  satisfy 
California's  OBD  II  rules.  To  the  extent 
other  manufacturers  pursue 
development  of  such  a  system  for  OBD 
II.  no  incremental  research  and 
development  expense  would  be  incurred 
by  the  manufacturers  to  meet  the 
proposed  Federal  rules.  EPA  is  uncertain 
how  manufacturers  will  develop  such 
systems  to  satisfy  OBD  II.  However, 
such  systems  are  not  extraordinarily 
sophisticated  and  should  not  require 
significant  research  and  development 
costs.  Considering  the  wide  applicability 
of  such  a  monitoring  system  across  a 
manufacturer's  product  line,  the 
potential  research  and  development  co»i 
for  evaporative  emission  control  system 
monitoring  is  expected  to  be  negligible 
on  a  cost  per  vehicle  basis. 

3.  Application  Costs 

Efforts  to  apply  newly  developed  OBD 
techniques  to  meet  these  proposed 
Federal  requirements  will  include 
additional  engineering,  emission  and 
durability  testing,  and  potential 
recalibration  of  the  OBD  system 
compared  to  what  the  manufacturer 
would  otherwise  have  to  do  to  meet 
California  OBD  II  requirements.  EPA 
has  estimated  application  engineering 
costs  at  $5.20  per  vehicle. 
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4.  Warranty 

OBD  regulations  are  expected  to  flag 
the  need  for  repairs  covered  by  the 
manufacturer's  warranty.  The  cost  to  the 
manufacturer  for  making  these 
warranty  "  repairs  (parts  and  labor) 
will  occur  over  the  life  of  the  vehicle. 
They  amount  to  $16.59  per  LDV  and 
$23.36  per  LDT. 

5.  Total  Manufacturer  Cost 

Summing  the  above  costs  gives  a  total 
cost  to  manufacturers  of  $77.87  per  LDV 
and  $84.64  per  LOT. 

6.  Retail  Price  Equivalent 

A  manufacturer  markup  of  19.2%  was 
then  applied  to  hardware  costs  and  a 
dealer  markup  of  5.7%  was  then  applied 
to  the  sum  of  all  the  above  costs, 
arriving  at  net  RPE  estimates  of  $93.62 
per  LDV  and  $100.78  per  LDT, 

B.  Other  Consumer  Costs 

EPA  also  estimated  the  cost  incurred 
by  a  vehicle  owner  in  getting  vehicles 
repaired  due  to  OBD  detected  problems. 
These  costs  include  the  increased  repair 
costs  due  to  repairs  not  covered  by 
warranty. 

Benefitting  the  consumer  is  the 
decrease  in  repair  costs  due  to  improved 
repair  e^ectiveness  for  repairs  done 
independent  of  OBD  detection,  in 
particular  the  reduced  diagnostic  time 
by  repair  technicians  and  the 
subsequent  reduction  in  labor  costs.  If 
diagnostic  time  is  reduced  by  Vi  hour 
per  repair  due  to  the  proposed  OBD 
system,  and  labor  costs  are  $45  per  hour, 
the  consumer  savings  can  be  signiflcant 
over  the  course  of  a  vehicle's  lifetime 
during  which  several  repairs  may  be 
done.  Also,  early  repair  can  have  fuel 
economy  benefits  associated  with 
improved  fuel  economy  resulting  from 
emission  control  system  repairs.**  The 
benefit  per  gallon  of  fuel  saved  was 
estimated  by  the  average  retail  price, 
not  including  taxes.  EPA  requests 
comment  on  whether  this  is  the  most 
appropriate  estimate  of  the  benefit  of 
fuel  saved.  Speciflcally,  some  sources 
suggest  the  social  benefit  may  be  higher 
due  to  other  costs  of  fuel  consumption 
not  reflected  in  the  retail  price  of  the 
fuel."* 


"  See  RIA  for  discussion  of  which  repairs  are 
considered  to  be  covered  by  warranty  for  this 
analysis. 

•♦  Green.  K.,  "Cooperative  Test  Program  Results: 
Implications  for  OBD."  Memorandum  to  Robert 
Larson,  U.S.  EPA.  December  20, 1990. 

**'  Green,  D.,  Oak  Ridge  National  Laboratory, 
"Quantifying  the  Costs  and  Benefits  of  Automotive 
Fuel  Economy  Improvement,"  presentation  at  the 
SAE  Government/Industry  neeting.  Washington 
DC,  May  16,  1991. 


Consumer  costs  and  savings  are 
summarized  below  and  are  completely 
developed  in  the  accompanying  RIA. 
Items  in  parentheses  represent  savings 
to  the  consumer. 

Table  V— Other  Consumer  Costs 


LOV 

LDT 

Repairs  not  covered  by  warranty 

Repair  effectiveness 

14.05 
'(54.00) 
(13  65) 

20.67 
(63.00) 
(28.38) 

Fuel  economy  effect , 

Total  of  oltier  consumer  costs 

(53.60) 

70.72 

■  Parentheses  denote  negative  values. 

C.  Net  Consumer  Costs 

Summing  the  RPE  and  other  consumer 
costs  results  in  an  estimated  lifetime  net 
consumer  cost  of  $40.01  per  LDV  and 
$30.03  per  LDT  for  the  proposed  federal 
OBD  requirements. 

EPA  has  not  been  able  to  adequately 
quantify  some  potential  cost  savings  not 
included  in  these  estimates.  Potential 
cost  savings  can  accrue  due  to  early 
repairs  of  malfunctions  which,  if  left 
undetected  and  unrepaired,  could  result 
in  the  need  for  even  more  costly  repairs 
in  the  future.  Also,  improved  repair 
effectiveness  should  reduce  the 
potential  for  a  part  to  be  unnecessarily 
replaced  in  attempting  to  fix  a  problem. 
Repair  facilities  should  also  benefit  by 
improved  availability  of  emission- 
related  service  information  and  the 
availability  of  generic  tools  for 
accessing  and  using  the  OBD  system  in 
problem  diagnosis  and  repair.  These 
service  facility  benefits  could  be  passed 
along  to  the  consumer  in  the  form  of 
lower  repair  costs.  While  none  of  these 
cost  savings  have  been  quantified,  all 
should  reduce  the  cost  of  OBD 
implementation.  Other  information  is 
requested  substantiating  or  allowing 
EPA  to  quantify  these  cost  benefits. 

VIII.  Cost  Effectiveness 

Using  the  emission  reduction  and  cost 
numbers  referenced  above,  cost 
effectiveness  values  have  been 
calculated  to  indicate  the  total  cost  per 
ton  of  pollutant  reduced.  Costs  were 
apportioned  across  the  pollutants  which 
would  likely  be  most  affected  by  each 
aspect  of  the  OBD  system.  For  example, 
OBD  costs  for  EGR  monitoring  were 
attributed  to  NO,,  whereas  misfire 
detection  would  most  likely  have  HC 
and  CO  reductions.  Table  VI 
summarizes  the  estimated  cost 
effectiveness  based  on  net  consumer 
cost. 


Table  VI— OBD  Cost  Effectiveness 
Based  on  Net  Consu»4er  Cost  ($/ 

TON)' 


HC 

CO 

NO. 

LOV 

LDT 

1929 
768 

68 
8 

84 
14 

■  Calculations  use  a  10%  discount  rate. 

It  is  important  to  note  the  large  impact 
the  repair  effectiveness  savings  have  on 
the  net  consumer  cost  and. 
consequently,  the  cost  effectiveness. 
Without  these  repair  effectiveness 
savings,  the  cost  effectiveness  increases 
to  $3429  per  ton  HC.  $234  per  ton  CO. 
and  $2422  per  ton  NO,  for  LDVs.  and 
$1329  per  ton  HC.  $111  per  ton  for  CO, 
and  $1617  per  ton  NO,  for  LDTs  at  a  10% 
discount  rate.  The  total  cost  of  the 
proposed  rule  would  increase  from  $485 
million  to  roughly  $1.?  billion  annually 
without  the  estimated  consumer  savings 
associated  with  repair  effectiveness. 
While  the  repair  effectiveness  savings 
constitute  what  the  Agency  considers  to 
be  reasonable  estimates,  because  of 
their  large  impact  on  net  costs,  specific 
comments  are  requested  on  the  analysis 
used  to  generate  these  savings. 

IX.  Requests  for  Specific  Comments 

Specific  comments  are  requested  on 
the  effects  which  enhanced  I/M 
programs  would  have  on  the  emission 
benefits  of  the  proposed  OBD  systems. 
The  emission  benefits  generated  in  the 
supporting  analyses  for  this  rule  used 
the  Agency's  MOBILE4.0  emission 
factors  model  which  contained  no 
adjustments  for  the  future  existence  of 
enhanced  I/M  programs.  To  the  extent 
such  I/M  programs  will  identify  super 
and  high  emitters,  the  emission  benefits 
presented  for  OBD  would  likely  change. 

Specific  comments  are  also  requested 
regarding  the  repair  effectiveness 
analysis  used  to  estimate  other 
consumer  costs  and  savings.  More 
specifically,  data  regarding  the 
estimated  Vi  hour  reduced  diagnostic 
time  per  repair  trip  is  requested. 

Also  requested  is  information 
regarding  the  percentage  of  engine- 
related  repairs  for  which  OBD  would  be 
expected  to  provide  mechanic 
assistance.  The  Agency  estimated  this 
value  at  21%.  Upon  analysis  of  other 
data  sources,  the  Agency  estimated  that 
this  value  could  be  as  high  as  45%.** 


••  Sherwood,  Todd.  "Percentage  of  Non-Damage 
Repairs  Detectable  by  OBD,"  Memorandum  to  Rich 
Theroux.  OfTice  of  Management  and  Budget,  July  24, 
19B1. 
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based  on  OBD's 
use  maintenance 
satisfaction.  The 
commentB  on  ho 
of  OBD  technolo; 


Also  requested!  are  specific  comments 
regarding  the  effects  of  OBD  minus  a 
Federal  OBD  rul^  It  is  possible  that 
manufacturers  would  have  begun 
incorporating  advanced  OBD  technology 
like  that  expectea  by  today's  proposal 
ofential  to  improve  in- 
nd  customer 
ency  requests 
such  a  natural  influx 
would  affect  both  the 
estimated  costs  iid  benefits  of  today's 
proposal.  I 

X.  Public  PartidiBtion 

A.  Comments  anS  the  Public  Docket 

EPA  welcomes!  comments  on  any 
aspect  of  this  proposed  rulemaking.  All 
conunents  shoula  be  directed  to  the  Air 
Docket.  Docket  No.  A-eO-35  (see 
"Addresses"  above). 

Commenters  desiring  to  submit 
proprietary  infornation  for 
consideration  should  clearly  distinguish 
such  informationlfrom  other  comments 
to  the  greatest  pajssible  extent  and  label 
it  as  "Confidential  Business 
Information."  Sul  imissions  containing 
such  proprietary  nfonnation  should  be 
sent  directly  to  tl  e  contact  person  listed 
above,  and  not  tc  the  public  docket,  to 
ensure  that  propr  ietary  information  is 
not  inadvertently  placed  in  the  docket. 

If  a  commentei  wants  EPA  to  use  a 
submission  label  >d  as  confidential 
business  information  as  part  of  the  basis 
for  a  final  rule,  th  en  a  nonconfidential 
version  of  the  do  niment.  which 
summarizes  the  I  ey  data  or  information, 
should  be  placedlin  the  public  docket. 
Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extern  allowed  and  by  the 
procedures  set  folh  in  40  CFR  part  2.  If 
no  claim  of  confidentiality  accompanies 
the  submission  when  it  is  received  by 
EPA,  the  submisaion  may  be  made 
available  to  the  public  without  further 
notice  to  the  conjmenter. 

B.  Public  Hearing 


Anyone  who ' 
testimony  regard 
public  hearing  (s 
possible,  notify 
previously  at  lea 
the  opening  day  I 


rants  to  present 

png  this  proposal  at  the 

"Dates")  should,  if 
ie  contact  person  listed 
St  seven  days  prior  to 
of  the  hearing.  The 
contact  person  should  be  given  an 
estimate  of  the  tine  required  for  the 
presentation  of  t|ie  testimony  and 
notification  of  ady  need  for  audio/visual 
equipment.  Testinony  can  be  scheduled 
by  contacting  th*  designated  contact 
person.  A  sign-up  sheet  also  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
additional  testin  ony. 


JMI 


EPA  requests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In  addition. 
EPA  would  find  it  helpful  to  receive  an 
advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 
at  least  one  week  before  the  scheduled 
hearing  date.  In  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  previously. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  die 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket.  Docket  No.  A-90-35  (see 
"Addresses"). 

Mr.  Richard  D.  Wilson.  Director  of  the 
Office  of  Mobile  Sources,  is  hereby 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding. 

XI.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  that  a  RIA  be  prepared. 
EPA  has  determined  that  this  regulation 
is  major;  a  draft  RIA  has  been  prepared 
and  is  available  from  the  above  address. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  EPA 
response  to  those  comments  are  in  the 
public  docket  for  this  rulemaking. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  783.13)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St..  SW.  (PM-223Y);  Washington.  DC 
20460  or  by  calling  (202)  382-2740. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  650  to  700  hours  per  response 
with  an  average  of  675  hours  per 


response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
collection  of  information.  These 
estimates  are  an  addition  to  the 
currently  approved  15.850  hours  per 
response  for  this  collection. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch;  EPA; 
401  M  St.,  SW.  (PM-223Y);  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

C.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Analysis.  EPA  has 
determined  that  the  regulations 
proposed  today  vsrill  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  regulation 
will  affect  manufacturers  of  motor 
vehicles  and  motor  vehicle  engines,  a 
group  which  does  not  contain  a 
substantial  number  of  small  entities. 
Further,  small  motor  vehicle 
manufacturers  typically  purchase 
emission  control  components  developed 
by  larger  organizations.  Finally,  waivers 
are  available  to  any  manufacturer, 
including  small  manufacturers,  that  is 
imable  to  meet  the  requirements  of  this 
proposal  In  1994  or  1995  model  years. 
This  waiver  provision  should  assure  that 
small  manufacturers  have  adequate  lead 
time  to  employ  available  technology. 

This  regulation  will  also  positively 
affect  independent  repair  shops  and 
mechanics.  The  standardization 
requirements  contained  in  the 
regulations  proposed  today  will  enhance 
the  ability  of  independent  mechanics  to 
diagnosis  and  repair  malfunctions. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibihty  Act,  5 
U.S.C.  601  et  aeq.  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 
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Xn.  Authority 

Statutory  authority  for  the  proposed 
emission  standards  is  provided  by 
sections  202(a).  202(m).  208(c)  and  301(a) 
of  the  Clean  Air  Act  as  amended,  42 
U.S.C.  7521(a),  7S21(m),  7642(c),  and 
7601(a). 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Gasoline,  Motor  vehicles,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  4, 1991. 
WiUiam  K.  ReUly, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  88  of  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  86-CONmOL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-U8E 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86  is 
revised  to  read  as  follows: 

Authoiity:  Sees  202,  203.  205,  206.  207.  206, 
215.  216.  301(a).  Qean  Air  Act.  as  amended 
(42  U.S.C.  7521,  7622.  7524.  7525.  7541.  7542. 
7549.  7550.  and  7e01(a)).  aniess  otherwise 
noted. 

2.  Section  86.094-2  is  proposed  to  be 
amended  by  adding  the  following 
defmitions  in  alphabetical  order  to  read 
as  follows: 

S86.0M-2    Definttiena. 
***** 

Enhanced  tervice  and  repair 
information  means  information  which  is 
specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment 

Generic  service  and  repair 
information  means  information  which  is 
not  specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment. 
*        *        •       *       « 

Intermediary  means  any  individual  or 
entity,  other  than  an  original  equipment 
manufacturer,  which  provides  service  or 
equipment  to  automotive  technicians. 

3.  A  new  |  86.094-17  is  proposed  to  be 
added  to  read  as  follows: 

{86.094-17    EmtMkMoontraldtatnMtie 
•yattm  tor  1994  and  latar  light-duty 
vttXclM  and  Hght-duty  tnioka. 

(a)  All  li^t-duty  vehtcies  «ad  light- 
duty  trucks  shall  be  equipped  with  an 


emission  control  diagnostic  system 
capable  of  identifying,  for  each  vehicle's 
useful  life,  the  following  types  of 
deterioration  or  malfunction  which 
could  cause  emission  increases  equal  to 
or  exceeding  the  following  threshold 
levels  as  measured  on  the  Federal  Test 
Procedure: 

(1)  Catalyst  deterioration  before  it 
results  in  an  exhaust  emission  increase 
of  greater  than  0.4  g/mi  HC,  3.4  g/mi 
CO.  or  1.0  g/mi  NOx; 

(2)  Engine  misfire  before  it  results  in 
an  exhaust  emission  increase  of  greater 
than  0.4  g/mi  HC.  3.4  g/mi  CO,  or  IX)  g/ 
mi  NOx; 

(3)  Oxygen  sensor  deterioration 
before  it  results  in  an  exhaust  emission 
increase  of  greater  than  Q.Z  g/mi  HC,  1.7 
g/mi  CO,  or  0.5  g/mi  NOx; 

(4)  Any  other  deterioration  or 
malfunction  which  occurs  in  actual  use 
and  results  in  an  exhaust  emission 
increase  of  02  g/mi  HC.  1.7  g/mi  CO,  or 
0.5  g/mi  NOx  or  which  results  in  an 
evaporative  emissions  increase  of  2.0  g/ 
test. 

(b)(1)  All  emission-related 
components  connected  to  a  computer 
shall,  at  a  minimum,  be  monitored  for 
circuit  continuity.  All  components 
required  by  this  section  to  be  monitored 
shall  be  evaluated  periodically,  but  no 
less  frequently  than  once  per  EPA  Urban 
Dynamometer  Driving  Schedule  as 
defined  in  40  CFR  part  86,  appendix  I, 
paragraph  (a),  or  similar  trip. 

(2)  At  a  minimum  the  emission  control 
diagnostic  system  shall  monitor 
catalytic  converters  and  oxygen  sensors 
and  shall  detect  misfiring  cylinders. 

(3)  Oxygen  sensor  deterioration  or 
malfunction  which  renders  it  incapable 
of  performing  its  function  as  part  of  the 
OBD  system  shall  be  identified. 

(c)(1)  The  emission  control  diagnostic 
system  shall  record  code(s)  indicating 
the  status  of  the  emission  control 
system.  Absent  the  presence  of  any  fault 
codes,  separate  status  codes  shall  be 
used  to  identify  correctly  functioning 
emission  control  systems  and  those 
emission  control  systems  which  need 
further  vehicle  operation  to  be  fully 
evaluated.  Fault  codes  shall  be  stored 
when  deterioration  or  malfunction  of  the 
emission  control  system  is  detected;  the 
fault  code  shall  identify  the  type  of 
malfunction. 

(2)  For  a  single  misfiring  cylinder,  the 
fault  code(s)  shall  identify  the  cylinder; 
multiple  misfiring  cylinders  need  nut  be 
identified  if  a  distinct  multiple  misfire 
fault  code  is  stored.  For  vehicles 
equipped  with  sequential  fuel  injection, 
fuel  flow  to  the  misfiring  cylinders  shall 
be  shut  off  during  periods  in  which 
misfire  is  occurring  in  excess  of  a  level 
at  which  it  must  be  detected. 


(3)  A  fault  code  shall  be  stored  when 
the  emission  control  system  reverts  to  a 
default  or  secondary  mode  of  operation. 

(4)  The  diagnostic  system  may  erase  a 
fault  code  if  the  same  fault  is  not  re- 
registered in  at  least  40  engine  warm-up 
cycles,  and  the  malfunction  indicator 
light  (see  paragraph  (d)  of  this  section) 
is  not  illuminated. 

(d)  The  emission  control  diagnostic 
system  shall  incorporate  a  malfunction 
indicator  light  (MIL)  readily  visible  to 
the  vehicle  operator.  When  illuminated, 
it  shall  display  "Check  Engine."  "Service 
Engine  Soon."  or  a  similar  phrase.  A 
vehicle  shall  not  be  equipped  with  more 
than  one  general  purpose  malfunction 
indicator  light  for  emission-related 
problems;  separate  specific  purpose 
warning  lights  (e.g.  brake  system,  fasten 
seat  belt,  oil  pressure,  etc.)  are 
permitted.  The  use  of  red  for  the  OBD- 
related  malfunction  indicator  light  is 
prohibited. 

(e)  The  MIL  shall  illuminate  and 
remain  illuminated  when  any  of  the 
conditions  specified  in  paragraphs  (a) 
and  (b)  of  this  section  are  met.  The  MIL 
shall  blink  under  any  period  of 
operation  during  whidi  engine  misfire  is 
occurring.  The  MIL  shall  also  illuminate 
in  the  engine-run  key  position  before 
engine  starting  or  cranking  and 
extinguish  after  engine  starting  if  no 
malfunction  has  previously  been 
detected.  If  a  malfunction  has  previously 
been  detected,  the  MIL  may  be 
extinguished  if  the  malfunction  does  not 
reoccur  under  similar  speed  and  load 
conditions  on  three  consecutive  trips 
and  no  new  malfunctions  are  detected. 

(f)  Available  diagnostic  signals.  (1) 
Upon  detection  of  the  first  malfunction 
of  any  component  or  system,  "freeze 
frame"  engine  conditions  present  at  the 
time  shall  be  stored  in  computer 
memory.  Should  a  subsequent  fuel 
system  or  misfire  malfunction  occur,  any 
previously  stored  freeze  frame 
conditions  shall  be  replaced  by  the  fuel 
system  or  misfire  conditions  (whichever 
occurs  first).  Stored  engine  conditions 
shall  include,  but  are  not  limited  to 
engine  speed,  open  or  closed  loop 
operation,  fuel  system  commands, 
coolant  temperature,  calculated  load 
value,  fuel  pressure,  vehicle  speed,  air 
flow  rate,  and  intake  manifold  pressure 
if  the  information  needed  to  determine 
these  conditions  is  available  to  the 
computer.  For  freeze  frame  storage,  the 
manufacturer  shall  include  the  most 
appropriate  set  of  conditions  to  facilitate 
effective  repairs.  If  the  fault  code 
causing  the  conditions  to  be  stored  is 
erased  in  accordance  with  paragraph  (c) 
of  this  section,  the  stored  engine 
conditions  may  also  be  erased. 
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(2)  The  followingi  signals  in  addition  to 
the  required  freeze  frame  infonnation 
shall  be  made  avai  able  on  demand 
through  the  serial  p  ort  on  the 
standardized  data  link  connector 
Diagnostic  trouble  oodes.  engine  coolant 
temperature,  fuel  C(  mtrol  system  status 
(closed  loop,  open  1  oop,  other),  fuel  trim 
(if  equipped],  ignition  timing  advance, 
intake  air  temperat  jre,  manifold  air 
pressure  (if  equipped),  engine  RPM, 
throttle  position  seAsor  output  valve  (if 
equipped),  seconda  ry  air  status 
(upstream,  downsti  earn,  or  atmosphere; 
if  equipped),  calcul  ited  load  value,  and 
fuel  pressure  if  the  nformation  needed 
to  make  these  signi  Is  available  is 
available  to  the  coi  iputer.  The  signals 
shall  be  provided  ii  istandard  units 
based  on  SAE  spec  flcations 
incorporated  by  rel  jrence  in  paragraph 
(h)  of  this  section.  Actual  signals  shall 
be  clearly  identifiei  1  separately  from 
default  value  or  liir  p  home  signals.  In 
addition,  the  capafa  ility  to  perform  bi- 
directional diagnostic  control  based  on 
SAE  specifications  shall  be  made 
available  on  demai  d  through  the  serial 
port  on  the  standar  iized  data  link 
connector  per  SAE  specifications  as 
referenced  in  paraj  raph  (h)  of  this 
section. 

(3)  For  all  emission  control  systems 
for  which  specific  (  n-board  evaluation 
tests  are  conductec  (catalyst,  oxygen 
sensor,  etc.),  the  rei  lults  of  the  most 
recent  test  perform  jd  by  the  vehicle, 
and  the  limits  to  wl  lich  the  system  is 
compared  shall  be  ivailable  through  the 
serial  data  port  on  he  standardized 
data  link  connectoi  per  SAE 
specifications  as  re  ferenced  in 
paragraph  (h)  of  th  s  section. 

(4)  The  vehicle  ic  entification  number 
(VIN),  the  OBD  req  airements  to  which 
the  vehicle  is  certif  ed  (i.e.,  California 
OBD  I,  California  C  ED  II,  or  Federal 
OBD),  and  the  maji  ir  emission  control 
systems  monitored  by  the  OBD  system 
consistent  with  paragraph  (h)(3)  of  this 
section,  shall  be  available  through  the 
serial  data  port  on  the  standardized 
data  link  connectoi  per  SAE 
specifications  as  re  ferenced  in 
paragraph  (h)  of  th  s  section. 

(g)  The  emission  control  diagnostic 
system  is  not  required  to  evaluate 
components  durinf  malfunction 
conditions  if  such  i  valuation  would 
result  in  a  risk  to  s  ifety  or  component 
failure. 

(h)  The  emission  control  diagnosrtic 
system  shall  provi(  e  for  standardized 
access  and  confon  i  with  the  following 
Society  of  Automo  ive  Engineers  (SAE) 
and  ISO  standards  The  following  ISO 
and  draft  SAE  doc  iments  are 
incorporated  by  re  erence.  This 
incorporation  by  n  ference  [WILL  BE 


IMI 


SUBMITTED  FOR  APPROVAL)  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  the  ISO  and  the 
draft  SAE  documents  may  be  obtained 
from  the  Society  of  Automotive 
Engineers,  Inc.,  400  Commonwealth 
Drive,  Warrendale,  PA  15096-0001. 
Copies  may  be  inspected  at  Docket  No. 
A-90-35  at  EPA's  Air  docket  (LE-131), 
room  1500  M,  Ist  Floor,  Waterside  Mall, 
401  M  Street,  SW.,  Washington,  DC.  or 
at  the  Office  of  the  Federal  Register, 
1100  L  Street.  NW..  room  8401. 
Washington.  DC. 

(1)  SAE  11850  "Class  B  Data 
Communication  Network  Interface" 
shall  be  used  as  the  on-board  to  off- 
board  communications  protocol. 
Alternatively,  ISO  9141-CARB  "Road 
Vehicles  Diagnostic  Systems — CARB 
requirements  for  the  interchange  of 
digital  information"  may  be  used.  All 
emission  related  messages  sent  to  the 

11978  scan  tool  (see  paragraph(h)(2)  of 
this  section)  over  a  J1850  data  link  shall 
use  the  Cyclic  Redundancy  Check  and 
the  three  byte  header,  and  shall  not  use 
inter-byte  separation  or  checksums. 

(2)  Communication  (without  operator 
intervention  to  determine 
communication  protocol)  with 
diagnostic  tools  meeting  the 
specifications  of  SAE  J1978  "Generic 
Scan  Tool." 

(3)  Basic  diagnostic  data  (as  specified 
in  paragraph  (0  of  this  section)  shall  be 
provided  in  the  format  and  units  in  SAE 

11979  "E/E  Diagnostic  Test  Modes." 
Basic  bi-directional  diagnostic 
capability  shall  be  available  and  be 
consistent  with  SAE  11979  messages  and 
SAE  12205  Draft  "Expanded  Diagnostic 
Protocol  for  OBD  II  Scan  Tool." 

(4)  Fault  codes  shall  be  consistent 
with  SAE  12012  "Recommended  Format 
and  Messages  for  Diagnostic  Trouble 
Codes,"  Part  C. 

(5)  SAE  11962  "Diagnostic  Connector." 

(6)  Limitation  of  Access — Any 
limitation  of  access  to  the  diagnostic 
system  shall  be  consistent  with 

S§  86.094-18  and  86.094-38(c).  Access  to 
vehicle  calibration  data,  vehicle 
odometer,  and  keyless  entry  codes  can 
be  limited  under  the  provisions  of 
S  86.094-18. 

(i)  Upon  application  by  the 
manufacturer,  the  Administrator  may 
waive  the  requirements  of  this  section 
for  specific  components  of  any  class  or 
category  of  light-duty  vehicles  or  light- 
duty  trucks  for  model  years  1994  or  1995 
(or  both)  if  compliance  would  be 
infeasible  or  unreasonable  considering 
such  factors  as,  but  not  limited  to, 
technical  feasibility,  lead  time  and 
production  cycles,  including  phase-in  or 
phase-out  of  engines  or  vehicle  designs 


and  programmed  upgrades  of  computers. 
In  its  application  the  manufacturer  must 
demonstrate  that  reasonable  steps  have 
been  taken  to  comply  with  as  many 
requirements  of  this  section  as 
practicable,  given  leadtime,  product 
development  cycles,  and  other 
constraints. 

(j)  For  model  years  [TO  BE 
DETERMINED),  demonstration  of 
compliance  with  California  OBD  II 
requirements  shall  satisfy  the 
requirements  of  this  section. 

4.  A  new  S  86.094-18  is  proposed  to  be 
added  to  read  as  follows: 

S  86.094-18    Tampering  prevention. 

Any  vehicle  with  emission  control 
computer  instructions  shall  include 
features  to  deter  modification  except  as 
authorized  by  the  manufacturer.  Any 
reprogrammable  computer  codes  or 
operating  parameters  must  be  resistant 
to  tampering  and  the  computer  and  any 
related  maintenance  instructions  must 
conform  to  the  provisions  in  SAE  J2186 
"E/E  Data  Link  Security."  A  removeable 
calibration  memory  chip  shall  be  potted 
or  encased  in  a  sealed  container.  The 
SAE  12186  documents  are  incorporated 
by  reference.  This  incorporation  by 
reference  [WILL  BE  SUBMITTED  FOR 
APPROVAL]  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  A  copy 
of  SAE  J2186  may  be  obtained  from  the 
Society  of  Automotive  Engineers,  Inc.. 
400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001.  A  copy  may  be  inspected 
at  Docket  No.  A-90-35  at  EPA's  Air 
docket  (LE-131),  room  1500  M,  1st  Floor, 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
room  8401,  Washington,  DC. 

5.  Section  86.094-21  is  proposed  to  be 
amended  by  adding  and  reserving 
paragraph  (g)  and  by  adding  paragraphs 
(h)  and  (i)  to  read  as  follows: 

§  86.094-21    Application  for  certification. 

***** 

(g)  [Revised] 

(h)  For  each  engine  family 
incorpsrating  an  emission  control 
diagnostic  system,  the  manufacturer 
shall  submit  the  following  information: 

(1)  Detailed  written  information  fully 
describing  the  functional  operation 
characteristics  of  the  diagnostic  system. 

(2)  The  general  method  of  detecting 
malfunctions  for  each  emission-related 
component. 

(3)  A  plan  for  making  necessary 
service  information  available.  Upon 
determination  by  EPA  or  the 
manufacturer  that  the  submitted  plan  is 
not  appropriately  fulfilling  its  intent  or 
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could  better  fulfill  its  intent,  the 
opportunity  shall  exist  to  revise  the  plan 
to  improve  its  implementation. 

(i)  The  manufacturer  shall  describe 
provisions  taken  to  prevent  tampering 
with  emission  control  computer 
instructions. 

6.  A  new  {  86.094-25  is  proposed  to  be 
added  to  read  as  follows: 

§  88.094-25    Matntenane*. 

(a)-(c)  (Reserved) 

(d)  For  durability  data  vehicles 
equipped  with  an  emission  control 
diagnostic  system,  unscheduled 
maintenance  shall  only  be  performed  if 
the  malfunction  is  detected  by  the  OBD 
system  and  the  MIL  is  illuminated. 

7.  Section  86.094-30  is  proposed  to  be 
amended  by  adding  paragraphs  (f)  and 
(g)  to  read  as  follows: 

§86.094-30    CartHicatton. 


(f|  Emission  control  diagnostic  service 
information  plan. 

(1)  For  any  engine  family  having  an 
emission  control  diagnostic  system,  the 
Administrator  shall  review  the 
manufacturer's  plan  for  making 
necessary  service  information  available. 
Following  review  of  the  plan,  the 
Administrator  shall  either: 

(i)  Approve  the  plan  if  it  satisfies  the 
requirements  of  this  section  and  the 
intent  of  section  202(m)(5]  of  the  Act,  or 

(ii)  Require  the  manufacturer  to  revise 
the  plan  upon  determination  that  it  fails 
to  comply  with  the  requirements  of  this 
section  or  the  intent  of  section  202(m](5] 
of  the  Act. 

(2)  The  Administrator  shall  withhold 
certification  until  the  submitted  plan  is 
approved. 

(3)  If  the  Administrator  determines  at 
any  time  that  either  a  manufacturer  has 
failed  to  implement  an  approved  plan  or 
an  approved  plan  fails  to  satisfy  the 
requirements  of  this  section  or  the  intent 
of  section  202(m)(5)  of  the  CAA.  he  shall 
notify  the  manufacturer.  At  the 
manufacturer's  request,  the 
Administrator  will  meet  with  the 
manufacturer  to  attempt  to  resolve  the 
identified  deficiencies. 

(4)  A  manufacturer  may  be  subject  to 
a  penalty  of  up  to  $25,000  per  day  of 
violation  for  failure  to  make  available 
the  information  required  by  this  section. 

(g]  For  engine  families  required  to 
have  an  emission  control  diagnostic 
system,  certification  will  not  be  granted 
if,  for  any  test  vehicle,  the  malfunction 
indicator  light  does  not  illuminate  under 
any  of  the  following  circumstances: 

(1)  A  catalyst  is  replaced  with  a 
deteriorated  or  defective  catalyst 
resulting  in  an  increase  in  emissions  of 
greater  than  0.4 ^/mi  HC  or  3.4  g/mi  CO 


or  1.0  g/mi  NO.  on  a  normal 
temperature  (20  to  30  *C)  emission 
certification  test. 

(2)  A  misfire  condition  is  induced 
resulting  in  an  increase  in  emissions  of 
greater  than  0.4  g/mi  HC  or  3.4  g/mi  CO 
or  1  J)  g/mi  NO,  on  a  normal 
temperature  (20  to  30  'C)  emission 
certification  test. 

(3)  Any  oxygen  sensor  is  replaced 
with  a  deteriorated  or  defective  oxygen 
sensor,  or  the  operation  of  such  a  sensor 
is  simulated,  resulting  in  an  increase  in 
emissions  of  0.2  g/mi  HC  or  1.7  g/mi  CO 
or  0.5  g/mi  NO^  on  a  normal 
temperature  (20  to  30  *C)  emission 
certification  test. 

(4)  An  emission-related  component 
connected  to  a  computer  is  electrically 
disconnected. 

8.  Section  86.094-35  is  proposed  to  be 
amended  by  adding  paragraph  (i)  to 
read  as  follows: 

S  66.094-35    LabaUng. 


(i)  All  light-duty  vehicles  and  light- 
duty  trucks  shall  comply  with  SAE 
Recommended  Practices  J1877  and 
11892.  SAE  J1877  and  11892  are 
incorporated  by  reference.  This 
incorporation  by  reference  [WILL  BE 
SUBMITTED  FOR  APPROVAL]  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a]  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  Society  of  Automotive 
Engineers,  Inc.,  400  Commonwealth 
Drive,  Warrendale.  PA  15096-0001. 
Copies  may  be  inspected  at  Docket  No. 
A-90-35  at  EPA  s  Air  Docket  (LE-131), 
room  1500M.  1st  Floor.  Waterside  Mall, 
401  M  Street.  SW..  Washington.  DC,  or 
at  the  office  of  the  Federal  Register,  1100 
L  Street.  NW..  Room  8401.  Washington. 
DC. 

9.  A  new  §  86.094-38  is  proposed  to  be 
added  to  read  as  follows: 

§  86.094-38    Maintananc*  Inatructiona. 

(aHf)  [Reserved] 

(gj  Emission  control  diagnostic 
service  information.  (1)  Manufacturers 
shall  furnish  or  cause  to  be  furnished  to 
any  person  engaged  in  the  repairing  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines,  or  the  Administrator 
upon  request  any  and  all  information 
including,  but  not  limited  to,  service 
manuals,  technical  service  bulletins, 
recall  service  information,  data  stream 
information,  bi-directional  control 
information,  and  training  information, 
needed  to  make  use  of  the  OBD  system; 
or  such  other  information  including 
instructions  needed  for  making 
emission-related  diagnosis  and  repairs 
unless  such  information  is  protected  by 
section  20B(c)  as  a  trade  secret,  flo  such 


information  may  be  withheld  under 
section  208(c]  of  the  Act  if  that 
information  is  provided  (directly  or 
indirectly)  by  the  manufacturer  to 
franchised  dealers  or  other  persons 
engaged  in  the  repair,  diagnosing,  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines. 

(2)  Emission  control  diagnostic  system 
and  emission-related  diagnosis  and 
repair  information  not  provided  directly 
or  indirectly  by  manufacturers  to 
persons  engaged  in  repairing  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines,  but  needed  by  such 
persons  to  make  emission-related 
diagnosis  and  repairs  (e.g.,  functional 
control  strategies,  pin  voltages  at  the 
breakout  connector,  etc.),  shall  be  made 
available  by  manufacturers  to 
intermediaries  for  distribution  and/or 
conversion  to  an  appropriate  form  as 
may  be  necessary  to  assure  its  timely 
use  by  persons  servicing  or  repairing 
motor  vehicles  or  motor  vehicle  engines. 

(3)  The  manufacturer  shall  publish  in 
factory  service  manuals  a  normal  range 
for  the  calculated  load  value  and  mass 
air  flow  rate  at  idle  and  at  2500  RPM  (no 
load,  in  neutral  or  park).  If  the  total  fuel 
command  trim  is  made  up  by  more  than 
one  source,  all  fuel  trim  signals  shall  be 
available. 

(4)  When  information  is  provided 
through  an  intermediary,  the 
manufacturer  shall  be  responsible  for 
ensuring  that  it  is  available  to  all 
persons  engaged  in  the  servicing  and 
repairing  of  motor  vehicles  in 
accordance  with  the  requirements  of 
this  section  and  the  intent  of  section 
202(m)(5)  of  the  Act. 

(5)  When  the  same  exact  information 
is  provided  by  a  manufacturer  to 
dealerships  and  independent 
technicians,  the  cost  to  independent 
technicians  shall  not  exceed  the  lowest 
price  at  which  it  is  provided  to  any 
authorized  dealerships. 

(6)  All  other  information  shall  be 
made  available  to  persons  referred  to  in 
this  section  at  a  fair  and  reasonable 
price,  as  determined  by  the 
Administrator.  In  reaching  a  decision, 
the  Administrator  shall  consider  all 
relevant  factors,  including,  but  not 
limited  to,  the  cost  to  the  manufacturer 
of  preparing  and/or  providing  the 
information,  the  type  of  information,  the 
format  in  which  it  is  provided,  and  the 
price  charged  by  other  manufacturers 
for  similar  information. 

(7)  Any  information  which  is  not 
provided  at  a  fair  and  reasonable  price 
shall  be  considered  unavailable. 

(8)  Manufacturers  shall  make 
enhanced  service  information  available 
to  independent  technicians  widiin  30 
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days  immediately  following  model 
introduction. 

(9)  Manufacture  rs  shall  make  generic 
service  informatic  n  available  to 
independent  techi  icians  within  8 
months  immediat«  ly  following  model 
introduction. 

(10)  Manufactui  ers  shall  make 
preliminary  gener  c  and  enhanced  data 
stream  informatio  i  available  at  least 
three  months  immsdiately  preceding 
model  introductio  \. 

(11)  Manufacturers  shall  make  Bnal 
generic  and  enhar  ced  datastream 
information  availf  ble  within  three 
months  immediate  ly  following  model 
introduction. 

(12)  Prior  to  the  availability  of 
information  requii  ed  by  paragraphs 
(g)(6]  and  (g)(7)  of  this  section 
manufacturers  shi  11  provide  a  method, 
the  same  as  or  similar  to  that  available 
to  dealerships,  thipugh  which 
independent  techi  icians  may  obtain 
prompt  and  appro  jriate  service  and 
repair  informatior . 

(13)  All  other  in  brmation  which  is 
needed  (directly  a  r  indirectly)  to  service 
and  repair  emissi(  n-related  systems  or 
components  of  mc  tor  vehicles  or  motor 
vehicle  engines  sh  all  be  made  available 
in  a  timely  manne  •,  as  determined  by 
the  Administrator  In  determining 
whether  such  info  Tnation  is  pre  ided  in 
a  timely  manner,  I  le  Administrator  shall 
consider  all  relevj  nt  factors,  including, 
but  not  limited  to.  whether  adequate 
time  has  been  pro  /ided  for  conversion 
to  an  appropriate  "omiat.  reproduction, 
and  notification  a  id  distribution  to 
independent  techi  icians  who  require  the 
information. 

(14)  The  inform  ition  required  by  this 
section  shall  be  di  stributed  in  a  manner 
which  assures  reasonable  access 
without  substantial  delay,  as 
determined  by  the  Administrator,  by 
any  person  engagi  id  in  the  repairing  or 
servicing  of  motoi  vehicles  or  motor 
vehicle  engines. 

(15)  The  informi  ition  required  by  this 
section,  shall  be  provided  as  follows: 

(i)  Beginning  wi  :h  the  1994  model 
.  year,  manufacture  rs  may  use  electronic 
01  print  media  to  i  listribute  information. 
Beginning  in  modd  year  1998, 
manufacturers  may  use  electronic  or 
print  media  to  dis  ribute  information, 
but  must  make  ele  ctronic  media 
available. 

(ii)  Beginning  w  th  the  1994  model 
year,  all  service  ir  formation  and 
training  instructiohs  shall  conform  to  the 
guidelines  for  con  mon  terms  contained 
in  SAE 11930  Revised  "Electrical/ 
Electronic  System  s  Diagnostic  Terms, 
Definitions,  Abbreviations,  and 
Acronyms."  J1930|is  incorporated  by 
reference.  This  in  lorporation  by 
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reference  [WILL  BE  SUBMITTED  FOR 
APPROVAL)  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  CFR  part  51.  Copies 
may  be  obtained  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001.  Copies  may  be  inspected  at 
Docket  No.  A-90-35  at  EPA's  Air  Docket 
(LE-131),  room  1500  M,  1st  Floor, 
Waterside  Mall,  401  M  Street.  SW.. 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street.  NW.. 
room  8401,  Washington,  DC. 

(iii)  Beginning  in  model  year  1996, 
manufacturers  shall  use  the  format 
specified  in  SAE's  draft  12008  of 
recommended  practices  entitled 
"Recommended  Organization  of  Service 
Information."  12008  is  incorporated  by 
reference.  This  incorporation  by 
reference  (WILL  BE  SUBMITTED  FOR 
APPROVAL)  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  obtained  from  the  Society  of 
Automotive  Engineers.  Inc..  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001.  Copies  may  be  inspected  at 
Docket  No.  A-90-35  at  EPA's  Air  Docket 
(LE-131),  room  1500M.  1st  Floor, 
Waterside  Mall.  401  M  Street.  SW.. 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW.. 
room  8401.  Washington.  DC. 

(iv)  If  a  manufacturer  provides  direct 
digital  communication  with  the  service 
industry,  the  manufacturer  shall  support 
the  guidelines  in  SAE  12187  Draft 
"Remote  Diagnostic/Service 
Communications,"  beginning  with  the 
1996  model  year.  12187  is  incorporated 
by  reference.  This  incorporation  by 
reference  [WILL  BE  SUBMITTED  FOR 
APPROVAL]  but  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  obtained  from  the  Society  of 
Automotive  Engineers,  Inc..  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001.  Copies  may  be  inspected  at 
Docket  No.  A-90-35  at  EPA's  Air  Docket 
(LE-131).  room  1500  M,  Ist  Floor. 
Waterside  Mall.  401  M  Street.  SW.. 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW.. 
room  8401.  Washington,  DC. 

(16)  Manufacturers  shall  notify 
independent  service  facilities  that 
information  is  available  by  appropriate 
means;  for  example,  advertisement  in 
trade  publications. 

(17)  For  purposes  of  paragraph  (g)  of 
this  section,  "person  engaged  in  the 
repairing  or  servicing  of  motor  vehicles 
or  motor  vehicle  engines"  includes,  but 
is  not  limited  to,  intermediaries,  tool  and 
software  manufacturers,  aftermarket 
information  providers,  franchised 


dealerships,  service  suppliers 
(warehouse  distributors,  auto  parts 
retailers,  franchised  retailers,  and  parts 
manufacturers  and  rebuilders), 
educational  institutions.  I/M 
administrators,  vehicle  manufacturers, 
service  providers  (independent  service/ 
repair  garages,  franchised  repair  outlets, 
and  auto  parts  retailers  with  service 
bays),  and  individual  owners/operators. 
10.  Section  86.095-30  is  proposed  to  be 
amended  by  adding  paragraphs  (0  and 
(g)  to  read  as  follows: 

$86,095-30    Certification. 

***** 

(f)  Emission  control  diagnostic  service 
information  plan.  (1)  For  any  engine 
family  having  an  emission  control 
diagnostic  system,  the  Administrator 
shall  review  the  manufacturer's  plan  for 
making  necessary  service  information 
available.  Following  review  of  the  plan, 
the  Administrator  shall  either: 

(i)  Approve  the  plan  if  it  satisfies  the 
requirements  of  this  section  and  the 
intent  of  section  202(m)(5)  of  the  Act;  or 

(ii)  Require  the  manufacturer  to  revise 
the  plan  upon  determination  that  it  fails 
to  comply  with  the  requirements  of  this 
section  or  the  intent  of  section  202(m)(5) 
of  the  Act. 

(2)  The  Administrator  shall  withhold 
certification  until  the  submitted  plan  is 
approved. 

(3)  If  the  Administrator  determines  at 
any  time  that  either  a  manufacturer  has 
failed  to  implement  an  approved  plan  or 
an  approved  plan  fails  to  satisfy  the 
requirements  of  this  section  or  the  intent 
of  section  202(m)(5)  of  the  CAA,  he  shall 
notify  the  manufacturer.  At  the 
manufacturer's  request,  the 
Administrator  will  meet  with  the 
manufacturer  to  attempt  to  resolve  the 
identified  deficiencies. 

(4)  A  manufacturer  may  be  subject  to 
a  penalty  of  up  to  $25,000  per  day  of 
violation  for  failure  to  make  available 
the  information  required  by  this  section. 

(g)  For  engine  families  required  to 
have  an  emission  control  diagnostic 
system,  certification  will  not  be  granted 
if,  for  any  test  vehicle,  the  malfunction 
indicator  light  does  not  illuminate  under 
any  of  the  following  circumstances: 

(1)  A  catalyst  is  replaced  with  a 
deteriorated  or  defective  catalyst 
resulting  in  an  increase  in  emissions  of 
greater  than  0.4  g/mi  HC  or  3.4  g/mi  CO 
or  1.0  g/mi  NO,  on  a  normal 
temperature  (20  to  30  °C)  emission 
certification  test. 

(2)  A  misfire  condition  is  induced 
resulting  in  an  increase  in  emissions  of 
greater  than  0.4  g/mi  HC  or  3.4  g/mi  CO 
or  1.0  g/mi  NO,  on  a  normal 


Federal  Register  /  Vol.  56.  No.  185  /  Tuesday.  September  24.  1991  /  Proposed  Rules  48299 


temperature  (20  to  30  °C]  emission 
certification  test. 

(3)  Any  oxygen  sensor  is  replaced 
with  a  deteriorated  or  defective  oxygen 
sensor,  or  the  operation  of  such  a  sensor 
is  simulated,  resulting  in  an  increase  in 
emissions  of  0.2  g/mi  HC  or  1.7  g/mi  CO 
or  0.5  g/mi  NOx  on  a  normal 
temperature  (20  to  30  °C)  emission 
certification  test. 

(4)  An  emission-related  component 
connected  to  a  computer  is  electrically 
disconnected. 


11.  Section  86.095-35  is  proposed  to  be 
amended  by  adding  paragraph  (i)  to 
read  as  follows: 

§66.095-35    Labeling. 


(i)  All  light-duty  vehicles  and  light- 
duty  trucks  shall  comply  with  SAE 
Recommended  Practices  11877  and 
11892.  SAE  )1877  and  ]1892  are 
incorporated  by  reference.  This 
incorporation  by  reference  [WILL  BE 
SUBMITTED  FOR  APPROVAL)  by  the 
Director  of  the  Federal  Register  in 


accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  Society  of  Automotive 
Engineers,  Inc.,  400  Commonwealth 
Drive,  Warrendale,  PA  15096-0001. 
Copies  may  be  inspected  at  Docket  No. 
A-90-35  at  EPA's  Air  Docket  (LE-1311, 
Room  1500M.  1st  Floor,  Waterside  Mall, 
401  M  Street,  SW.,  Washington,  DC.  or 
at  the  office  of  the  Federal  Register,  1100 
L  Street,  NW.,  room  8401,  Washington. 
DC. 

[FR  Doc.  91-21982  Filed  9-21-91;  8:45  am) 
Muma  cooc  (seo-siMi 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  356  an^  369 
(Docket  No.  aiN-0033l| 
RiN  0905-AA06 


3njgl 


Oral  Healtti  Care  Dnig  Products  for 
Over-ttte-Counter  Human  Use; 
Amendment  to  Tentative  Final 
Monograph  to  Include  OTC  Relief  of 
Oral  Discomfort  Drug  Products 

agency:  Food  and  Di  ug  Administration. 
HHS. 


action:  Notice  of  pr 


rop 


losed  rulemaking. 


summary:  The  Food  knd  Drug 
Administration  (FDAJ  is  issuing  a  notice 
of  proposed  rulemaking  amending  the 
tentative  final  monograph  (proposed 
rule)  for  over-the-coiliter  (OTC)  oral 
health  care  drug  prooucts  by  adding  the 
conditions  for  which  JDTC  relief  of  oral 
discomfort  drug  prodlicts  are  generally 
recognized  as  safe  aiid  effective  and  not 
misbranded.  FDA  is  Issuing  this  notice 
of  proposed  nilemakaig  after 
considering  the  reponl  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTt  Dentifrice  and 
Dental  Care  Drug  Pn  ducts  and  public 
comments  on  the  ad^  ance  notice  of 
proposed  rulemaking  (published  in  the 
Federal  RcgUter  of  \  ay  23. 1982;  47  FR 
22712)  to  establish  21  CFR  part  354  and 
after  considering  the  tentative  final 
monograph  oo  OTC  <  val  health  care 
drug  products  fpublivjed  in  the  Federal 
Register  of  January  2^,  1988;  53  FR  2436). 
This  proposal  incorporates  the 
rulemaking  for  OTC  elief  of  oral 
discomfort  drug  proc  ucts  into  the 
rulemaking  for  OTC  yn\  health  care 
drug  products  and  is  part  of  the  ongoing 
review  of  OTC  drug  )roducts  conducted 
by  FDA. 

DATES:  Written  cobu  neata.  ob)ections.  or 
requests  for  oral  hea  ing  on  the 
proposed  regulation  >efore  the 
Commissioner  of  Fo<  d  and  Drugs  by 
January  22. 1992.  Wr  tten  comments, 
objections,  or  requea  (s  for  oral  hearing 
on  the  combination  cf  potassium  nitrate 
and  an  anticaries  ac  ive  ingredient. 
identified  in  propose  d  §  356.26(h).  by 
November  25.  1991.  kcause  of  the 
length  and  complexi  y  of  this  proposed 
regulation,  the  agenc  y  is  allowing  a 
period  of  120  days  fc  r  comments  and 
objections  instead  o  the  normal  60 
days.  The  agency  is  requesting 
comments  and  objec  tions  regarding 
proposed  S  356.26(h;  within  a  60-day 
period  so  that  the  m  irketing  status  of  a 
combination  drug  pr  aduct  containing 
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potassium  ratrate  and  an  anticaries 
active  ingredient  can  be  determined  in 
an  expeditious  manner.  New  data  by 
September  24, 1992.  Comments  on  the 
new  data  by  November  24. 1992.  Written 
comments  on  the  agency's  economic 
impact  determination  by  January  22. 
1992. 

ADDRESSES:  Written  comments, 
objections,  new  data,  or  requests  for 
oral  hearing  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT! 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration.  5800 
Fishers  Lane.  Rockville.  MD  20857.  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  25. 1982  (47  FR 
22760).  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(aK6)}.  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  oral 
health  care  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  oaOTC  Oral  Cavity  E*«g 
Products  (Oral  Cavity  Panel),  which  was 
the  advisory  review  panel  responsible 
for  evaluating  data  on  the  active 
ingredients  in  the  drug  class.  Interested 
persons  were  invited  to  submit 
comments  by  August  23. 1982.  Reply 
comments  in  response  to  comments  filed 
in  tiie  initial  comment  period  could  be 
submitted  by  September  22. 1982. 

In  the  Federal  Register  of  July  3a  1982 
(47  FR  32953).  in  response  to  a  request 
for  an  extension  of  time,  the  comment 
period  and  rep^  comment  period  for 
OTC  oral  heahb  care  drug  products 
were  extended  to  November  22. 1982 
and  lo  December  22. 1982.  respectively. 
In  the  Federal  Register  of  December  28, 
1982  (47  FR  57739).  the  reply  comment . 
period  was  extended  to  January  21. 1963. 

The  first  part  of  the  agency's  projwaed 
regulation,  in  the  form  of  a  tentative 
final  monograph  for  OTC  oral  health 
care  (anesthetic/analgesic,  astringent 
debriding  agent/oral  wound  cleanser, 
and  demulcent)  drug  products  was 
published  in  the  Federal  Register  of 
January  27, 1988  (53  FR  2436). 

In  the  Federal  Register  of  May  25. 1982 
(47  FR  22712),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  relief 
of  oral  discomfort  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Dentifrice  and  Dental  Care  Drug 
Products  (Dental  Panel),  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 


in  this  drug  class.  Interested  persons 
were  invited  to  submit  comments  by 
August  23. 1982.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
corament  period  could  be  submitted  by 
September  22. 1982. 

la  the  Federal  Register  of  July  30. 1987 
(47  FR  32952).  in  response  to  a  request 
for  an  extension  of  time,  the  comment 
period  and  reply  comment  period  for 
OTC  relief  of  oral  discomfort  drug 
products  were  extended  to  October  22, 
19B2  and  lo  November  22. 1982. 
respectively. 

In  accordance  with  $  330.10(a)(10).  the 
data  and  information  considered  by  the 
Dental  Panel  were  placed  on  public 
display  in  the  Dockets  Management 
Brsuich  (address  above),  after  deletion  of 
•  small  amount  of  trade  secret 
information. 

In  response  to  the  advance  notice  of 
proposed  rulemaking  on  OTC  relief  of 
oral  discomfort  drug  products,  one  drug 
manufacturers'  association,  one 
professional  association,  one  consumer 
groop,  nine  drug  manufacturers,  and  two 
health  care  professionals  submitted 
comments.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above)  under  Docket  No.  80N-0228  and 
will  be  incorporated  into  Docket  No. 
81N-0033. 

The  Dental  Panel  was  charged  to 
review  and  evaluate  dental  and  dental 
care  drug  products  including  agents  for 
oral  mucosal  injury  and  agents  for  the 
relief  of  oral  discomfort.  Oral  mucosal 
injury  drug  products  are  OTC 
preparations  intended  to  relieve  oral 
soft  tissue  injury  by  cleansing  or 
promoting  the  healing  of  minor  oral 
wounds  or  irritations  (48  FR  33984). 
Agents  for  the  relief  of  oral  discomfort 
are  OTC  preparations  to  treat  minor 
trauma  or  irritations  of  a  transient 
nature  to  the  gums  or  teeth  (47  FR  22712 
at  22717).  The  Oral  Cavity  Panel  was 
charged  to  evaluate  ingredients  in  OTC 
preparations  intended  for  use  for  the 
temporary  relief  of  symptoms  due  to 
minor  irritations.  Inflammations,  and 
other  lesions  of  the  mucous  membranes 
of  the  oral  cavity  (47  FR  22760  at  22765). 
Because  of  the  overlap  between  the 
rulemaking  on  OTC  oral  mucosal  injury 
jfrug  products  and  the  rulemaking  on 
OTC  oral  health  care  drug  products,  the 
agency  incorporated  that  part  of  the  oral 
mucosal  injury  rulemaking  that  includes 
oral  wound  cleansers  into  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products  published  in  the 
Federal  Repster  of  January  27. 1988  (53 
FR  2436).  Likewise,  because  the 
ingredients  reviewed  as  relief  of  oral 
discomfort  agents  and  the  ingredients 
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reviewed  as  oral  health  care  drug 
prodacts  are  indicated  for  similar 
therapeutic  purposes  in  the  same  area 
(i.e.,  the  oral  cavity),  in  this  document, 
the  agency  is  proposing  to  combine  die 
two  rulemakings  into  the  rulemaking  on 
OTC  oral  health  care  drug  products  (21 
CFR  part  356).  Accordingly,  the  advance 
notice  of  proposed  rulemaking  to 
establish  21  CFR  part  354  is  bemg 
merged  into  the  rulemaking  to  establish 
21  CFR  part  356.  The  intent  of  the 
combined  rulemaking  is  to  identify  those 
ingredients  that  are  generally  recognized 
as  safe  and  effective  in  temporarily 
relieving  the  symptoms  associated  with 
minor  oral  wounds  or  other  irritations  of 
the  mouth,  gums,  or  teeth.  Combining 
these  two  rulemakings  into  one  will 
result  in  more  consistent  labeling  on 
these  OTC  drug  products  intended  for 
topical  use  in  the  oral  cavity  and  in  less 
confusion  for  the  manufacturers  of  these 
drug  products  and  for  the  consumer. 
FDA  is  issuing  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  in  several  segments.  This 
document  amends  the  first  segment  that 
addressed  OTC  oral  health  care 
anesthetic/analgesic,  astringent, 
debriding  agent/oral  wound  cleaner, 
and  demulcent  drug  products  (pubUshed 
in  the  Federal  Register  of  January  27, 
1988;  53  FR  243^.  A  subsequent  segment 
of  the  tentative  final  monogt^fa  on  OTC 
oral  health  care  drag  products  wiO 
contain  the  agency's  responses  to 
comments  regarding  oral  healdi  care 
antimicrobial  drag  products  and 
comments  on  the  drug  or  cosmetic  status 
of  certain  oral  health  care  ingredients 
and  claims.  This  segment  will  be 
published  in  a  future  issue  of  the  Federal 
Register.  Another  segment  will  address 
comments  received  in  response  to  the 
advance  notice  of  proposed  rulemaking 
that  results  from  the  agency's  call-for- 
data  for  antiplaque  ingredients 
published  in  the  Fefieral  Register  trf 
September  19. 1990  (55  HI  38560). 
The  advance  notice  of  proposed 
mlemaking,  which  was  pubhshed  in  the 
Federal  Register  on  May  25, 1982  (47  FR 
22712),  was  designated  as  a  "proposed 
monograph"  in  order  to  conform  to 
terminology  used  in  the  OTC  drug 
review  regulations  (21  CFR  33aiO). 
Similarly,  the  present  docxunent  is 
designated  as  a  "tentative  final 
monograph."  In  this  tentative  final 
monograph  (proposed  rule)  to  amend 
part  356  (proposed  in  the  Federal 
Register  of  January  27. 1988;  53  FR  2436). 
FDA  states  for  the  first  time  its  position 
on  the  establishment  of  a  monogre|di 
that  includes  OTC  relief  of  oral 
discomfort  drug  products.  Final  agency 
action  on  this  matter  will  occur  with  the 


publication  at  a  future  date  of  a  final 
monograph,  which  will  be  a  final  rale 
establishing  a  monograph  for  OTC  oral 
health  care  drag  products  and  will 
include  rehef  of  oral  discomfort  drag 
products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Dental  Panel's 
conclusions  and  reconnnendations  on 
OTC  relief  of  oral  discomfort  drug 
products,  as  modified  on  the  basis  of  the 
comments  received  and  the  agency's 
independent  evaluation  of  that  report. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above)  either  under  Docket  No. 
80N-0228  or  81N-0033.  All  information 
on  file  under  Docket  No.  80N-0228  is 
being  incorporated  into  Docket  No  8lN- 
0033.  These  modifications  are  reflected 
in  the  following  summary  of  the 
comments  and  FDA's  responses  to  them. 
The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemakii^ 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Categoty  II"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (avaUable  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  requfaed) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III),  litis  document 
retains  the  concepts  of  Categories  L  n. 
and  III  at  the  tentative  final  monograph 
stage. 

The  agency  advises  that  the 
conditions  under  which  the  drag 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  wiU 
be  effective  12  months  after  the  date  of 
publication  of  the  fixuil  monograph  In  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  pnxfaict  tint  is  sul^ect  to 
the  monograph  and  that  contains  a 
nonmonograph  condition.  Le^  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognired  as  safe  and 
effective  or  to  be  misbraaded.  may  be 
initially  hitroduced  or  initially  deliverad 
for  introdtKtion  into  interstate 


commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  inUoduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
ralemaking  for  OTC  relief  of  oral 
discomfort  drug  products  (47  FR  22712), 
the  agency  suggested  that  the  conditions 
included  in  the  monograph  (Category  I) 
be  effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register  and  that  the  conditions 
excluded  from  the  monograph  (Category 
II)  be  eliminated  fiom  OTC  dntg 
products  effective  6  months  after  the 
date  of  publication  of  the  final 
monograph,  regardless  of  whether 
further  testing  was  undertalten  to  justify 
their  future  use.  Experience  has  shown 
that  relabeling  of  products  covered  by 
the  monograph  is  necessary  in  order  for 
manufacturers  to  comply  with  the 
monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
the  manufacturing  process.  "The  agency 
has  determined  that  it  is  impractical  to 
expect  new  labeling  to  be  in  effect  8 
months  afier  the  date  of  publication  of 
the  final  monograph.  Experience  has 
shown  also  that  if  the  deadline  for 
relabeling  is  too  short,  the  agency  is 
burdened  with  extension  requests  and 
related  paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  coxdd  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disraption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  these  drug 
products.  Therefore,  the  agency  is 
proposing  that  die  final  monograph  be 
effective  12  months  after  the  dbite  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
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and  reformulate  l^eir  products  and  have 
them  in  comphance  in  the  marketplace. 

If  the  agency  de  ermines  that  any 
labeling  for  a  condition  included  in  the 
fmal  monograph  s  lould  be  implemented 
sooner  than  the  12  month  effective  date, 
a  shorter  deadline  may  be  established. 
Similarly,  if  a  safe  y  problem  is 
identified  for  a  pai  ticular  nonmonograph 
condition,  a  shortc  r  deadline  may  be  set 
for  removal  of  tha  condition  from  OTC 
drug  products. 

All  "OTC  Volun  es"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interestei  I  persons  pursuant  to 
the  call-for-data  m  )tice  published  in  the 
Federal  Register  o  January  30, 1973  (38 
FR  2781)  or  to  add  tional  information 
that  has  come  to  tie  agency's  attention 
since  publication  (  f  the  advance  notice 
of  proposed  rulem  iking  for  OTC  relief  of 
oral  discomfort  drig  products.  The 
volumes  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above). 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments  I 

A.  General  Comments  on  Relief  of  Oral 
Discomfort  Drug  nvducts 

1.  One  comment!  contended  that  OTC 
drug  monographs  ire  interpretive,  as 
opposed  to  substantive,  regulations.  The 
conunent  referred  ^o  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  addiessed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  pi  ocedures  for 
classification  of  O  FC  drug  products, 
published  in  the  Federal  Regbter  of  May 
11, 1972  (37  FR  9494  at  9471  to  9472)  and 
in  paragraph  3  of  the  preamble  to  the 
tentative  fmal  moi  lograph  for  OTC 
antacid  drug  prodi  icts,  published  in  the 
Federal  Register  of  November  12, 1973 
(38  FR  31260).  FDA  reaffirms  the 
conclusions  statecl  in  those  documents. 
Court  decisions  he  ve  confumed  the 
agency's  authority  to  issue  substantive 
regulations  by  rulemaking.  (See,  e.g.. 
National  Nutritiortal  Foods  Association 
V.  Weinberger.  5i;  F.2d  688,  696-698  (2d 
Cir.  1975)  and  Nat  onal  Association  of 
Pharmaceutical  h  anufacturers  v.  FDA, 
487  F.  Supp.  412  (S  D.N.Y.  1980),  afTd, 
637  F.2d  887  (2d  Ci  r.  1981).) 

2.  One  comment  was  vitally 
concerned  about  certain  aspects  of  the 
Dental  Panel's  rep  art  and  reconmiended 
monograph  becauiie,  if  these 
recommendations  are  adopted  as 
substantive  rulemaking,  the  firm's 
ability  to  stay  in  business  would  be 
drastically  affecte  i.  Although  agreeing 
that  OTC  drugs  sd  ould  be  generally 
recognized  as  safe  and  elective  and  not 
misbranded,  the  c  )mment  was 
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concerned  that  the  direction  taken  by 
that  Panel  and  the  agency  would 
eliminate  competitive  differences 
between  OTC  drug  products  available  in 
the  marketplace.  "Hie  comment  argued 
that  these  differences,  which  appear 
small  and  inconsequential  by  scientiHc 
standards,  are  of  vital  importance  to  the 
consumer  and  also  help  maintain  our 
economic  system.  The  comment  further 
argued  that  any  system  of  review  that 
forces  all  marketed  products  to  be  equal 
in  composition  and  claims  is  to  the 
advantage  of  firms  that  can  afford  to  do 
the  most  advertising. 

The  comment  named  four  of  its  OTC 
drug  products  that  would  be  affected  by 
the  Dental  Panel's  recommendations 
and  stated  that  these  four  products 
represent  about  two-thirds  of  the 
company's  total  sales.  The  comment 
stated  that,  if  required,  these  four  drug 
products  could  be  reformulated  and 
relabeled,  but  at  an  increased  cost  to  the 
company  as  well  as  to  the  consumer. 
The  comment  added  that  it  would  be 
prepared  to  document  these  costs  at  the 
appropriate  time.  The  comment  claimed 
that,  unlike  larger  companies,  its  firm  is 
not  equipped  to  do  product  testing  and 
that  it  is  not  easy  to  get  dental  people  or 
dental  schools  to  perform  tests  at  a 
reasonable  price  on  products  such  as 
those  manufactured  by  the  company. 

In  a  notice  published  in  the  Federal 
Register  of  February  8. 1983  (48  FR  5806), 
the  agency  announced  the  availability  of 
an  assessment  of  the  combined 
economic  impacts  of  the  entire  OTC 
drug  review.  Based  on  this  assessment, 
the  agency  has  determined  that  no  OTC 
drug  review  rule,  including  this 
proposed  rule  on  drug  products  for  the 
relief  of  oral  discomfort,  is  a  major  rule 
as  defined  by  Executive  Order  12291. 
Nor  is  any  one  OTC  drug  review  rule 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  denned  in  the  Regulatory 
Flexibility  Act.  The  economic 
assessment  also  concluded  that  the 
overall  OTC  drug  review  was  not  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defmed  in  the  Regulatory  Flexibility 
Act.  However,  the  assessment  did 
recognize  the  possibility  that  some 
individual  monographs  might  have  a 
significant  impact  on  small  firms. 
Therefore,  the  assessment  included  a 
discretionary  regulatory  flexibility 
analysis  that  identified  ways  of  reducing 
burdens  on  small  firms.  The  agency 
invited  public  comment  in  the  advance 
notice  of  proposed  rulemaking  (47  FR 
22712)  regarding  any  impact  this 
rulemaking  would  have  on  OTC  drug 
products  for  the  relief  of  oral  discomfort. 
Comments  were  to  be  accompanied  by 


appropriate  documentation.  Although 
comments  were  received  on  this  matter, 
no  documentation  was  submitted  with 
this  or  other  comments  that  would  alter 
the  determination  reached  by  the  agency 
in  the  economic  assessment  that  there  is 
no  legal  basis  for  any  preferential 
waiver,  exemption,  or  tiering  strategy 
for  small  firms  compatible  with  the 
public  health  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  In  this  proposal  the  agency  is 
again  inviting  public  comment  on  the 
economic  impact  of  the  rule. 

The  agency  recognizes  that  some 
changes  in  the  current  manufacturing 
and  marketing  practices  of  OTC  drug 
products  for  the  relief  of  oral  discomfort 
may  result  if  the  Dental  Panel's 
recommendations  are  fully 
implemented.  In  reformulating  a  number 
of  OTC  drug  products  for  the  relief  of 
oral  discomfort  to  comply  with  the  final 
monograph,  there  will  be  fewer  active 
ingredients  used  and.  consequently, 
some  of  the  differences  among  these 
products  will  disappear  from  the 
marketplace.  However,  some  product 
differences  in  active  and  inactive 
ingredients  will  remain.  In  addition, 
under  the  agency's  revised  labeling 
policy  for  OTC  drug  products,  some 
labeling  variations  concerning  claims 
will  be  allowed.  (See  comment  12 
below.)  Firms  will  continue  to  be 
permitted  to  market  competitive  OTC 
drug  products  for  the  relief  of  oral 
discomfort  that  either  comply  with  the 
conditions  of  the  monograph  or  are  the 
subject  of  an  approved  new  drug 
application. 

3.  One  comment  objected  to  the 
Dental  Panel's  recommendation  that 
beeswax  should  not  be  included  as  an 
inactive  ingredient  in  products  intended 
for  use  in  an  open  tooth  cavity  for  the 
relief  of  toothache  (47  FR  22712  at 
22726).  The  comment  contended  that  the 
Panel's  position  that  beeswax,  because 
of  its  occlusive  properties,  exposes  the 
consumer  to  unnecessary  risks  was 
based  on  opinion  and  not  on  data.  The 
comment  added  that  the  Panel  was  not 
charged  with  reviewing  inactive 
ingredients  and  that,  instead  of 
condemning  beeswax,  the  Panel  should 
have  expressed  its  concern  and 
recommended  that  a  study  of  occlusivity 
be  conducted. 

The  comment  submitted  many 
consumer  letters  and  two  in  vitro 
studies  in  support  of  the  safety  of 
beeswax  as  an  inactive  ingredient  in 
toothache  relief  products  (Ref.  1).  The 
consumer  letters  contained  complaints 
about  the  reformulation  of  a  toothache 
product  from  one  that  contains  beeswax 
to  one  that  conforms  to  the  Dental 
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Panel's  recommendatioos  and  does  not 
contain  beeswax.  Hie  comment  stated 
that  consiuner  response  to  the 
reformulated  product  was  highly 
unfavorable,  unlike  the  almost 
completely  favorable  response  to  the 
beeswax  formulation.  The  product  was 
subsequently  reformulated  to  the 
beeswax  formulation  in  order  to 
maintain  this  producl  on  the  market. 

The  first  submitted  study  involved  an 
apparatus  for  measuring  the  in  vitro 
transfer  of  air  pressures  of  25.  50,  75  and 
100  millimeters  of  mercury  from  the 
apex  of  the  tooth,  through  a  root  canal 
that  was  packed  with  cotton,  to  an  open 
tooth  cavity  that  was  packed  with 
"toothache  gimt"  containing  beeswax. 
The  purpose  was  to  show  that  the  gum 
formulation  does  not  hinder  the  transfer 
of  gas  pressure  and  therefore  is  not 
occlusive.  The  second  in  vitro  study  was 
designed  to  measure  the  ability  of  C**- 
glucose  in  an  arti&cial  saliva  mixture  to 
migrate  from  the  bottom  of  a  tooth 
cavity  through  "toothache  gum" 
containing  beeswax  that  was  packed 
into  the  tooth  cavity.  The  comment 
stated  that  the  results  of  the  studies 
show  that  beeswax  does  not  hinder  the 
flow  of  soluble  materials  into  and  out  of 
tooth  cavities  and,  except  at  very  low 
pressures,  does  not  hinder  the  transfer 
of  gas  pressure.  The  comment  contended 
that  these  studies  demonstrating  the 
safety  of  using  a  "toothache  gum" 
containing  beeswax  in  an  open  tooth 
cavity  negate  the  Panel's  "opinion"  that 
beeswax  would  prevent  the  escape  of 
gases  and  fluids  from  a  degenerating 
pulp. 

The  agency  agrees  with  the  Dental 
Panel  that  it  is  inappropriate  to  use 
inactive  ingredients  that  will  form  an 
occlusive  barrier  in  drug  products  for 
the  relief  of  toothache  in  an  open  tooth 
cavity.  The  Panel  believed,  and  the 
agency  concurs,  that  any  occlusive 
agent  such  as  beeswax  should  not  be 
included  in  such  products  because  "the 
use  of  occlusive  agents  *  *  *  in  a  tooth 
cavity  •  •  •  exposes  the  consumer  to 
unnecessary  safety  risks."  The  Dental 
Panel  reasoned  that  "any  agent  which 
acts  as  a  physical  barrier  and  does  not 
permit  the  escape  of  fluids  and  gases 
from  a  degenerating  pulp  *  *  *  may 
result  in  increased  pain  and  possible 
spread  of  infection."  (See  47  FR  22712  at 
22726.) 

The  agency  fmds  that  the  submitted  in 
vitro  data  described  above  cannot  be 
extrapolated  to  a  vital  or  partially  vital 
tooth  set  in  a  boay  socket  surrounded  by 
soft  tissue  in  an  otherwise  healthy 
patient  where  the  bacterial  flora  of  the 
saliva  is  constantly  changing.  Therefore, 
in  the  agency's  judgment  the  submitted 


data  are  inadequate  to  support  the 
safety  of  including  beeswax  as  an 
inactive  ingredient  in  drug  products  for 
the  relief  of  toothache.  The  agency 
concludes  that  in  this  situation  clinical 
studies  are  necessary  to  demonstrate 
safety  and  effectiveness  of  the  prodticL 
Such  studies  could  be  very  short  in 
duration. 

The  OTC  drug  review  is  an  active,  not 
an  inactive,  ingredient  review,  and  the 
Dental  Paiwl's  recommendations 
concerning  inactive  ingredients  in 
toothache  relief  drug  products  are  not 
included  in  this  document.  However, 
agency  regulations  in  §  330.1(e)  (21  CFR 
330.1(e))  state  that  one  of  the  conditions 
under  which  OTC  drug  products  are 
generally  recognized  as  safe  and 
effective  is  diat  the  product  contain 
"only  suitable  inactive  ingredients 
which  are  safe  •  •  *  and  do  not 
interfere  with  the  effectiveness  of  the 
preparation."  The  agency  is  concerned 
that  occlusive  inactive  ingredients  such 
as  beeswax  may  compromise  the  safe 
use  of  products  for  the  relief  of 
toothache  not  only  because  they  may 
prevent  the  escape  of  fluid  and  gases 
from  a  degenerating  tooth  pulp,  but  also 
because  they  can  form  temporary  fillings 
that  would  encourage  the  consumer  to 
significantly  delay  treatment  by  a 
dentist. 

To  support  this  position,  the  agency 
notes  that  several  of  the  consumer 
complaints  about  the  comment's 
reformulation  of  its  product  to  one  that 
does  not  contain  beeswax  were  based 
on  the  consumer's  inability  to  use  the 
product  to  delay  or  completely  avoid 
seeking  professional  Kelp  in  resolving 
the  underiying  condition  that  caused  the 
toothache.  The  agency  believes  that  a 
toothache  relief  product  in  a  dosage 
form  that  lends  itself  to  the  formation  of 
a  temporary  filling  that  allows  a 
consumer  to  self-treat  an  open  tooth 
cavity  on  a  long-term  basts  provides  an 
unwarranted  opportunity  for  consumers 
to  misuse  such  products.  In  regulating 
drug  products  for  the  relief  of  toothadie 
that  are  subject  to  the  final  monograph, 
the  agency  will  consider  whether 
beeswax,  or  any  other  inactive 
ingredient  that  lends  itself  to  the 
formation  of  a  temporary  filling, 
compromises  the  safe  use  of  toothache 
products  by  preventing  the  escape  of 
fluid  and  gases  from  a  degenerating 
tooth  pulp.  If  the  agency  makes  such  a 
determination,  appropriate  regulatory 
action  wiH  be  taken. 

The  agency's  conuoents  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (address 
above)  (Ref.  2). 
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B.  Comments  on  Specific  Relief  of  Oral 
Discomfort  Drag  Products 

4.  One  comment  firom  a  professional 
association  stated  that  the  association 
recognizes  the  use  of  benzocaine  and 
butacaine  sulfate  as  safe  and  effective 
for  OTC  use  as  analgesics  for  the  oral 
mucosa,  but  does  not  recognize  the 
effectiveness  of  phenolic  preparations 
for  that  use. 

The  association's  view  of  benzocaine 
and  butacaine  sulfate  for  use  as  oral 
mucosal  analgesics  is  in  agreement  with 
the  Dental  Panel's  Cat^ory  I 
recommendation  (47  FR  22712  at  22757 
to  22758).  The  Dental  Panel  concluded 
that  penolic  preparations  of  0.25  to  1.5 
percent  phenol  and  phenolate  sodium,  if 
used  as  directed,  are  safe  and  effective 
as  oral  mucosal  analgesics  for  the  relief 
of  oral  discomfort  (47  FR  22739  to  22740). 
The  Oral  Cavity  Panel  also  reviewed  0.5 
to  1.5  percent  phenol  and  phenolate 
sodium  (47  FR  22760  at  22814  to  22815) 
and  recognized  the  safety  and 
effectiveness  of  these  ingredients  as 
OTC  anesthetic/analgesics  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat. 

In  this  amendment,  the  agency  is 
proposing  to  include  oral  mucosal 
analgesics  in  the  anesthetic/analgesic 
therapeutic  category  proposed  in  the 
first  segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
dru^  products.  (See  Part  II.  paragraph 
B.5.  below.)  The  ingredients  and  labeling 
for  oPiil  health  care  anesthetic/ 
analgesics  included  in  this  amendment 
reflect  the  agency's  evaluation  of  both 
Panels'  recommendations. 

After  evaluating  both  Panels' 
recommendations  regarding  the 
effectiveness  of  phenol  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat,  the  agency  concurs  with  the 
Panels'  conclusions  that  phenol  is  an 
effective  oral  mucosal  analgesic. 
Further,  the  comment  did  not  submit  any 
data  or  other  information  to  sapport  its 
position  that  phenol  is  not  effective  as 
an  oral  mucosal  analgesic  nor  did  it 
offer  any  criticism  of  the  data  used  by 
the  Panel  to  si^iport  the  effectiveness  of 
phenol  as  an  oral  mucosal  analgesia 
The  Dental  Pand  recommended  a 
phenol  concentration  range  of  0.25  to  1  Ji 
percent  for  use  as  an  oral  mucosal 
analgesic,  whereas  the  Oral  Cavity 
Panel  recommonded  0.5  to  1.5  percent 
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for  anesthetic/analgesic  drug  products. 
Based  on  the  available  information 
concerning  OTC  drug  products 
containing  phenol!  the  agency  is 
proposing  that  thelminimum 
concentration  of  phenol  for  use  as  an 
oral  mucosal  analtesic  be  0.5  percent 
rather  than  0.25  pe  rcent  for  the  following 
reasons:  (1)  The  di  ita  reviewed  by  the 
Dental  Panel  cone  ;ming  0.25  percent 
phenol  consist  of  (i  study  that  only  lists 
0.25  percent  phenc  1  in  a  table  of  topical 
anesthetic  drugs  "  /vhich  were  partially 
or  totally  ineffecti  re"  as  providing 
"numbness  (incon  plete)"  in  clinical 
testing  that  involved  the  application  of  a 
painful  electrical !  timulus  to  the  tip  of 
the  tongue  (Ref.  1)  and  (2)  other 
references  state  th  at  phenol  possesses 
topical  anesthetic  activity  at  a 
concentration  of  0  5  percent  (Refs.  2  and 
3).  Therefore,  the  Agency  concurs  with 
the  Oral  Cavity  Ps  nel's  recommendation 
and  is  proposing  ii  i  this  amendment  that 
the  concentration  ange  of  phenol  used 
as  an  oral  mucosa  analgesic  be  0.5  to 
1.5  percent. 

For  teething  pre  )arations.  however, 
the  agency  is  prop  }sing  to  limit  the 
concentration  to  0  5  percent  phenol 
because  no  data  for  other 
concentrations  of  eething  preparations 
were  submitted  to  the  Dental  Panel  or  to 
the  agency.  Becau  se  the  first  segment  of 
the  tentative  fmal  monograph  for  OTC 
oral  health  care  drug  products  did  not 
address  teething  preparations,  the 
agency  is  includin ;  directions  for  use  of 
teething  preparati  )ns  in 
§  356.52(d)(7](iii]  (  f  this  amendment. 
(See  comment  36  lielow.) 
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One  comment  believed  that  there  was 
a  discrepancy  between  the  standard  of 
effectiveness  used  to  evaluate  eugenol 
and  the  standard  used  to  evaluate 
benzocaine  and  other  ingredients.  The 
comment  stated  that  the  Panel  did  not 
provide  any  reason  why  benzocaine  is 
not  an  effective  toothache  relief  agent, 
but  simply  stated  that  "there  are 
insufficient  data  to  establish 
effectiveness  of  benzocaine  after 
application  into  a  tooth  cavity,  as  an 
agent  for  the  relief  of  toothache,  at  the  2- 
to  20-percent  concentrations"  (47  FR 
22712  at  22730).  The  comment  contended 
that  the  amount  of  evidence  in  its 
submissions  to  the  Panel  (Refs.  2.  3.  and 
4)  was  sufficient  to  support  the 
effectiveness  of  benzocaine  and 
requested  that  the  agency  place 
benzocaine  in  Category  I  as  an  agent  for 
the  relief  of  toothache  pain,  based  on 
these  submissions  and  the  additional 
study  by  Sveen,  Yaekel,  and  Adair  (Ref. 
1).  One  comment  felt  that  the  data  in 
support  of  benzocaine  as  a  toothache 
relief  agent  in  a  gel  dosage  form  should 
be  extended  to  benzocaine  in  a  poultice 
dosage  form.  The  comment  felt  that  in 
the  absence  of  evidence  to  the  contrary, 
a  poultice  should  deliver  the  drug  as 
well,  if  not  better  than  a  gel,  because  it 
will  not  wash  away  easily  with  saliva.  A 
fourth  comment  agreed  with  the  Panel's 
Category  III  categorization  of 
benzocaine  preparations  based  on  the 
lack  of  efficacy  data. 

The  agency  has  reviewed  the 
effectiveness  data  on  eugenol  (Refs.  5 
through  9)  that  were  submitted  to  the 
Dental  Panel  and  has  determined  that 
the  data  are  insufficient  to  place  eugenol 
in  Category  I  as  a  toothache  remedy  (see 
comment  7  below).  Therefore,  in  this 
tentative  final  monograph  the  agency  is 
proposing  that  eugenol  be  classified  in 
Category  III  as  an  agent  for  the  relief  of 
toothache. 

The  agency  has  also  reviewed  the 
comment's  data  plus  other  data  (Refs.  2, 
4,  5,  6.  and  10  through  14)  submitted  to 
the  Panel  in  support  of  the  effectiveness 
of  benzocaine  as  an  agent  for  the  relief 
of  toothache  and  agrees  with  the  Panel's 
Category  III  classification.  The 
submissions  contained  data  from  animal 
studies  that  showed  benzocaine  to  be  a 
safe  and  effective  topical  anesthetic. 
However,  there  were  no  clinical  data  to 
demonstrate  benzocaine's  effectiveness 
in  reducing  pain  due  to  a  cavity  in  a 
tooth.  The  data  submitted  to  the  Panel 
were  sufficient  to  establish  benzocaine 
as  a  Category  I  oral  mucosal  analgesic, 
but  inadequate  to  establish  its 
effectiveness  as  an  agent  for  the  relief  of 
toothache. 

The  agency  has  reviewed  the  study  by 
Sveen,  Yaekel.  and  Adair  (Ref.  1),  cited 


by  three  of  the  comments  as  evidence  of 
the  effectiveness  of  benzocaine,  and 
concludes  that  it  does  not  provide 
sufficient  evidence  to  reclassify 
benzocaine  to  Category  I  as  an  agent  for 
the  relief  of  toothache.  In  the  study,  49 
patients  who  had  a  toothache  resulting 
from  dental  caries  were  given  either  a 
gel  dosage  form  containing  7.5  percent 
benzocaine  or  a  placebo  gel  without  any 
medication.  Of  the  24  patients  receiving 
the  gel  containing  benzocaine,  20  (83 
percent)  were  reported  to  be  relieved  of 
pain  with  an  average  onset  time  of  3.7 
minutes.  The  placebo  gel  gave  relief  to 
16  percent  of  the  25  patients  who 
received  it. 

One  of  the  major  problems  with  this 
study  involves  the  inadequate 
documentation  of  efficacy 
measurements,  i.e.,  the  rating  scales 
used  to  measure  pain  intensity  and  relief 
are  not  defined.  No  details  are  given  of 
the  actual  scales  used  by  the 
investigator  to  determine  the  pain 
intensity  or  the  period  of  time  that 
actual  relief  was  experienced.  The 
results  only  indicate  that  relief  or  no 
relief  was  obtained.  Paragraph  6  of  the 
methods  and  materials  section  of  this 
study  indicates  that  the  data  were 
collected  by  an  investigator  who 
visually  examined  the  patient's  tooth, 
applied  the  benzocaine  or  placebo  gel  to 
the  tooth  and  surrounding  gingiva,  and 
filled  in  the  patient  record  form 
recording  any  changes  in  the  relief  of  the 
toothache.  However,  no  details  are 
given  of  the  actual  scales  used  to 
measure  baseline  pain  intensity  or  pain 
relief,  e.g.,  visual  analog  scales  or  rating 
scales  for  pain- intensity  and  pain  relief. 
Assuming  a  2-point  pain  relief  category 
scale,  as  implied  by  Table  II  (Ref.  1),  the 
actual  relief  experienced  could  have 
been  trivial  (slight  relief)  to  substantial 
(complete  relief).  Additionally,  the 
details  regarding  the  duration  of  pain 
relief  are  inadequate.  For  the  placebo 
group,  the  investigator  mentioned  that 
some  subjects  experienced  pain  relief 
for  1  or  2  minutes,  and  four  patients  felt 
pain  relief  for  more  than  10  minutes.  For 
the  benzocaine  group,  however,  the 
investigator  did  not  determine  the 
duration  of  pain  relief  at  all. 

Another  problem  is  the  lack  of 
assurance  that  levels  of  pain  and  other 
patient  characteristics  affecting  a 
response  were  comparable  between  the 
test  and  control  groups  at  baseline.  The 
article  did  not  compare  the  two 
treatment  groups  for  baseline  pain 
intensity  and  for  use  of  aspirin,  codeine, 
or  other  analgesic  medications.  It  is 
possible  that  the  difference  between 
treatment  groups  regarding  pain  relief  is 
attributable  to  differences  between  the 
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two  groups  in  baseline  levels  of  these 
two  factors.  It  is  important  that  the 
control  and  test  groups  have  comparable 
levels  of  pain  severity  at  baseline 
because  the  degree  of  pain  relief  is 
usually  correlated  with  initial  pain 
intensity. 

The  randomization  procedure  for  the 
distribution  of  the  medication  was 
unorthodox.  It  consisted  of  the 
investigator  randomly  selecting  a  tube  of 
medication  from  a  box  containing  an 
equal  number  of  active  and  placebo 
tubes.  This  procedure  is  subject  to 
possible  bias  by  the  investigator, 
especially  if  the  contents  of  the  tubes 
were  not  carefully  disguised.  Any 
knowledge  of  the  identity  of  the  specific 
medication  that  a  given  patient  has 
received  would  have  likely  influenced 
the  investigator's  collection  of  data  from 
the  patient,  and  hence  made  the 
evidence  much  weaker.  The  use  of  a 
random  number  list  or  card-shuffling 
technique  to  assign  medication  in  a 
random  fashion  to  consecutively 
recruited  patients  would  have  been 
simple  and  scientifically  more  desirable. 

Under  the  results  section  (paragraph 
4)  of  this  study  (Ref.  1),  it  is  indicated 
that  some  subjects  disliked  the  taste  of 
"the  applied  substance."  It  is 
conceivable  that  the  benzocaine  may 
have  imparted  a  distinctive  taste  to  the 
gel  that  would  have  enabled  both  the 
patient  and  the  investigator  to  identify 
the  tubes  of  medication  containing 
active  drug.  This  would  invalidate  the 
results  of  this  study,  especially  in  light 
of  the  randomization  procedure  used. 

In  summary,  the  results  of  this  study, 
as  summarized  in  Table  II  (Ref.  1). 
provide  some  evidence  for  a  pain- 
relieving  effect  for  benzocaine  gel  when 
applied  as  described  in  the  article.  The 
study  design,  however,  was  flawed  and 
as  a  result  the  study  is  not  adequate  to 
support  the  reclassification  of 
benzocaine  from  Category  in  to 
Category  I  as  an  agent  for  the  relief  of 
toothache.  The  two  most  critical 
problems  with  this  published  study 
involve  the  poor  documentation  of 
efficacy  measurements,  e.g..  the  absence 
of  scales  for  determining  pain  relief  and 
duration  of  relief,  and  the  lack  of 
assurance  that  levels  of  pain  and  other 
patient  characteristics  affecting  the 
response  were  comparable  in  the  two 
groups  at  baseline.  In  any  future  studies, 
the  nature  of  the  scales  used  and  the 
patients'  reports  of  relief  should  be  well 
defined  in  order  to  determine  the 
magnitude  of  the  clinical  effect.  The 
"blindness"  of  the  study  should  be 
clarified  by  examination  of  the  taste  of 
benzocaine  gel  in  comparison  to  its 
vehicle. 


Based  on  its  review  of  data  submitted 
to  the  Dental  Panel  and  the  article  by 
Sveen,  Yaekel,  and  Adair  (Ref.  1) 
submitted  with  the  comments,  the 
agency  is  classifying  benzocaine  in 
Category  III  as  an  agent  for  the  relief  of 
toothache  in  this  amendment.  If 
additional  data  from  well-designed 
clinical  studies  that  show  benzocaine  to 
be  an  effective  toothache  pain  remedy 
are  received,  the  agency  will  consider 
reclassifying  benzocaine  in  Category  I 
as  an  agent  for  the  relief  of  toothache. 
At  that  time,  the  acceptable  dosage 
forms  for  benzocaine  would  be 
determined. 
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6.  One  comment  noted  that  its 
submissions  of  data  to  the  Dental  Panel 
concerning  products  containing  water- 
soluble  chlorophyllin  are  listed  in  the 
Panel's  report  under  the  heading 
"Submissions  by  Firms"  (47  FR  22712  at 
22714),  but  that  water-soluble 
chlorophyllin  is  not  mentioned  in  the 
report  The  comment  stated  that 
although  chlorophyllin  has  been 
classiHed  primarily  as  a  wound  healing 
agent,  its  mode  of  action  has  not  been 
conclusively  de^ed  and  the  literature 
indicates  that  it  produces  beneficial 
effects  not  necessarily  explainable  by 
its  wound-healing  properties.  According 
to  the  comment,  dental  and  medical 
reports  consistently  refer  to  relief  of 
discomfort  as  a  result  of  topical 
administration  of  chlorophyllin  and,  in 
this  capacity,  the  ingredient  is  acting  as 
an  analgesic  in  that  it  produces  a 
lessening  of  sensibility  to  pain. 

The  comment  contended  that  the 
Dental  Panel  defined  "analgesic"  so 
narrowly  that  the  definition  excludes 
chlorophyllin  as  well  as  other  paii\^ 
relievers  such  as  aspirin  and 
adrenocorticosteroid  hormones.  Stating 


that  the  Panel  defined  an  "analgesic 
(topical)"  as  "an  ingredient  used  in  drug 
products  for  surface  application  to 
provide  temporary  relief  of  discomfort 
by  an  anesthetic  or  analgesic  effect"  (47 
FR  22716).  the  comment  argued  that  the 
Panel  dealt  solely  with  ingredients  with 
an  anesthetic  effect  and  did  not  include 
any  ingredients  with  an  "analgesic" 
effect  in  its  review. 

The  comment  added  that  a  broader 
interpretation  of  what  constitutes  a 
topical  analgesic  is  contained  in  the 
advance  notice  of  proposed  rulemaking 
for  OTC  external  analgesic  drug 
products,  which  reads:  "Some  drugs 
exert  analgesic  effects  by  eliminating  a 
painful  stimulus.  These  agents  reduce 
swelling  of  the  tissues  or  they  neutralize 
noxious  chemical  substances  that  are 
released  by  trauma,  an  infection,  or 
another  process"  (44  FR  69768  at  69777). 
The  comment  believed  that  the  drugs  so 
described  could  include  chlorophyllin 
because  the  clinical  studies  submitted 
indicate  that  chlorophyllin  provides 
patients  with  relief  of  oral  discomfort. 
The  comment  concluded  by  requesting 
that  water-soluble  chlorophyllin  be 
included  in  a  broadened  category  of 
"oral  mucosal  analgesics"  or  in  an 
added  category  of  "miscellaneous 
agents  for  the  relief  of  oral  discomfort" 
so  as  to  ultimately  achieve  Category  I 
status. 

The  agency  acknowledges  that  the 
comment  did  submit  data  regarding 
water-soluble  chlorophyllin  to  the 
Dental  Panel  for  review  and  that, 
although  submissions  concerning 
chlorophyllin  are  listed  in  the  Panel's 
report  on  OTC  drug  products  for  the 
relief  of  oral  discomfort,  this  ingredient 
is  not  discussed  in  that  document. 
Because  the  data  in  the  submissions 
dealt  primarily  with  the  wound-healing 
effects  of  chlorophyllin.  it  appears  that 
the  Panel  reviewed  this  ingredient  only 
as  an  oral  wound-healing  agent  in  its 
report  on  OTC  oral  mucosal  injury  drug 
products  (published  in  the  Federal 
Register  of  November  2, 1979;  44  FR 
63270  at  63286).  Reference  to  the 
comment's  submissions  in  the  list  of 
submissions  appearing  in  the  relief  of 
oral  discomfort  drug  products  report 
appears  to  have  been  an  error  that 
occurred  as  a  result  of  the  Panel's  one 
large  report  subsequenUy  being 
subdivided  into  three  separate  reports 
(i.e..  anticaries.  oral  mucosal  injury,  and 
relief  of  oral  discomfort). 

The  agency  does  not  agree  with  the 
comment  that  the  Dental  Panel's 
definition  of  "analgesic"  is  so  narrow 
that  it  would  exclude  pain  relievers  such 
as  aspirin  and  adrenocorticosteroid 
hormones.  The  Panel's  discussion  of  oral 
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mucosal  ana^siaH?  FR  22712  at 
227aa)  did  ncK  iociuile  those  psin 
relieven  because  nit  data  were 
submitted  to  the  Pa«id  regarding  the  use 
of  such  dn^  as  or«i  macosal 
analgesics.  Because  the  Dental  Panel's 
definition  of  "analgesic'  is  btoad 
emn^  to  bichide  t$xy  analgesic 
ingredteot  regatdlete  of  its  Btechaxiisna 


of  action,  the  ageni 
reason  to  change 

The  agency 
in  the  extenwl 
report  that 


does  not  see  any 

definition. 
with  tke  statenent 

sic  drug  prodBCts 
exert  analgesic 


effects  by  eUminatihg  a  painful  stimulus. 
These  agents  reduce  swelling  of  the 
tiasoes  or  they  neutralize  noxious 
chemical  tabstanc^s  that  are  released 
by  trauma,  an  infetjtion,  or  another 
proeess"  (44  FR  69tG8  at  69777). 
However,  the  agency  does  not  consider 
the  submitted  data  adequate  to 
demonstrate  that  cttkrrophyllin  is  an 
analgesic  that  acts  in  this  manner.  The 
data  cootain  little  tiformation  on  the 
analgesic  effect  of  chlorophyllin  (Ret  1). 
The  data  craisist  o|  many  studies  on  the 
wound-heahng  effects  and  deodorizing 
properties  of  cbliwtjiiyllin,  bat  only  part 
of  one  article  in  tht  submissions  deals 
with  the  analgesic  effect  of  chlorophyllin 
(Ref.  2).  That  article  contains  a  number 
of  summarized  chiiical  reports  in  which 
patients  with  variqus  dental  problems, 
e.g..  extractions,  gingivitis,  stomatitis. 
and  mruiihea.  were  treated  with  a 
chlorapbgrUin  prepiu-ahon.  The  studies 
were  condttcted  primarily  to  evaluate 
the  healing  effect  of  chlorophyllin; 
however,  some  observations  were  made 
regarding  chioropbyUin's  e^ect  on  paiiL 
The  agency  finds  the  clinical  reports 
inadeqiiste  to  dennnstrate  the  analgesic 
effectivosess  of  chsorophyllin  because 
there  are  insufficiint  details  regarding 
the  study  designs;  no  information  is 
given  as  to  bow  or  onder  what 
conditions  the  studies  were  conducted; 
the  stadies  were  not  well-contTolted  or 
bHnded'  there  wa^  no  recorded 
measurement  of  the  condition  of  the 
subjects  at  baseline;  and  no  information 
was  given  as  to  hqw  relief  of  pain  was 
evaluated.  Therefore,  in  this 
amendment,  the  agency  is  not  indsding 
chlorophyllin  m  at  added  category  of 
"miscellaneous  a^nts  for  the  relief  of 
oral  discomfort. "  but  is  proposing  that 
water-soluble  chlorophyllin  be  classified 
as  a  Category  HI  itigredient  for  use  as  an 
oral  mucosal  ana%esic 
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7.  One  comment  agreed  with  the 
Dental  Panel's  decision  to  place  eugenoJ 
in  Category  I  as  an  agent  for  the  relief  of 
toothache.  Three  other  comments 
questioaed  the  Panel's  decision  to  place 
eugenol  in  Category  I  for  thia  use.  One 
of  the  comments  stated  that  the  Piind 
was  apparently  aware  of  the  capMcity  of 
eogenol  to  damage  viable  tooth  pulp 
when  it  advised  that  eugenol  sfaoald  be 
recommended  only  when  there  is 
"persistent,  throbbing  pain,"  because 
intermittent  pain  might  "indicate  that 
the  pulp  is  still  viable,  and  eugenol  may 
compromise  the  pulp  vitality  in  that 
case"  (47  FR  22712  at  22728).  The 
comment  stated  that  a  lay  person  with  a 
toothache  might  not  be  readily  able  to 
distii^uish  the  intermittent  pain  of  a 
viable  tooth;  thus,  eugenol  fias  the 
potential  for  harmful  effects  unless  used 
under  professional  supervision,  is  not  an 
appropriate  product  for  self-medication, 
and  should  not  be  permitted  for  OTC 
sale.  Another  comment  contended  thai 
there  was  a  danger  with  eugenol  in  that 
consumers  may  misuse  it.  in  spite  of 
adequate  warnings  on  the  label,  by 
applying  it  in  an  open  cavity  from  which 
a  filKng  has  been  lost.  The  comment 
stated  that  because  it  is  known  titat 
eugenol  is  an  irritant  one  cannot  be 
assured  that  this  problem  can  be 
avoided 

Two  of  the  comments  questioned  tbe 
effectiveness  data  that  the  Dental  Panel 
accepted  for  eugenol.  One  comment 
noted  that  the  Panel  stated  that  well- 
controlled,  published  studies  on  the 
effectiveness  of  eugenol  fof  the  relief  of 
toothache  are  not  available,  and  that  the 
Panel  considered  the  options  of 
acknov^dged  experts  in  endodontics, 
who,  however,  did  not  agree  with  each 
other  on  the  advisability  of  making 
eugenol  available  to  the  consumer  as  an 
OTC  toothache  remedy  (47  FR  22728). 
The  comment  did  noit  brieve  that  the 
Panel's  rriiance  on  the  opinion  of 
experts  in  endodontics,  as  well  as  the 
published  opioioBS  of  other  experts  that 
eugenol  is  a  dental  analgesic  or  has  a 
topical  anesthetic  effect,  is  sufficient 
under  OTC  drug  regulations  (21  CFR 
330.10(a)(4](ii))  to  establish  the 
effectiveness  of  eugenc^  The  conment 
contended  that  the  conflict  of  the  expert 
opinion,  as  is  evident  from  the  Panel's 
own  statement,  should  indicate  that 
eugenol  is  not  generally  recognized  as 
safe  and  effective  and  should  not  have 
been  placed  in  Category  I.  The  other 
comment  contended  that  the  Panel's 
Category  1  reconunendatian  on  eugenol 
was  actually  made  with  no  data  to 
prove  effectiveness. 

The  agency  \as  reviewed  the 
information  snfanntted  to  the  Dental 


Panel  (Ref»,  1  tbrou^  5)  and  the  daU 
and  information  cited  kqr  the  Panel  (47 
FR  2272^  regardii^  tbe  effectiveness  of 
eugenol.  Tbe  agiency  has  determined 
thai  no  data  from  any  clinical  studies 
involving  eugenol  were  submitted  to  the 
Panel  (47  FR  22728).  The  Panel 
recoawnended  a  Category  I  classification 
of  eugenol  for  die  following  reasons;  (1) 
The  drug's  long  history  of  use  in 
periodontal  dressing  and  as  a  toothache 
remedy,  (2)  a  belief  that  there  is  a  need 
for  an  OTC  toothache  reHef  product  for 
consumers,  and  (3)  the  opinion  of  an 
expert  in  endodontics  that  eugenol  be 
retained  for  OTC  toothache  remedies 
(Ref.  4).  A  second  expert  called  by  the 
Panel  stated  that  toothache  remedies 
are  basically  not  effective  in  correcting 
the  cause  of  the  toothache  and  only 
offer  pain  relief  as  a  result  of  a  placebo 
effect  (Ref.  5).  This  expert  questioned 
the  consumer's  ability  to  determine 
whether  the  toothache  is  of  pulpal  or 
periapical  (dentinal)  origin.  i.e.,  whether 
there  is  irreversible  damage  to  a  tooth 
with  a  persistent,  throbbing  pain  or 
reversible  damage  with  a  quick,  sharp 
pain  occurring  as  a  response  to  stimuli 
such  as  heat  or  cold. 

The  agency  does  not  find  sufficient 
evidence  to  exist  to  estabhsh  general 
recocDition  of  the  effectiveness  of 
et^enol  as  a  toothache  remedy  within 
the  requirements  of  the  OTC  dmg 
regulations  (21  CFR  33ai0(a)(4)(ii)). 
There  is  a  need  for  controlled  clinical 
investigations  that  demonstrate  the 
effectiveness  of  eugenol  used  for  the 
relief  of  toothache.  Therefwe.  the 
agency  is  redassifying  eugenol  as  an 
agent  for  the  relief  of  toothache  from 
Category  I  to  Category  III  in  this 
amendment. 
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8.  Four  conunenls  cited  a  number  of 
published  studies  (Refs.  1  through  10)  to 
support  the  effectiveness  (rf  5  percent 
potassium  nitrate  as  a  Category  I  tooth 
desensttizer.  Some  of  these  studies  were 
cited  in  the  Paori's  report  (Refs.  1  and 
2);  one  was  submitted  to  the  Panel  bnt 
not  cited  m  its  feport  (Rsf.  3):  and  oat 
was  submitted  to  the  Panel  reviewed  as 
unpublished  data,  and  published 
subsequently  (Ref  4).  Some  of  the 
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studies  were  published  after  the  Panel 
completed  its  work  and  thus  were  not 
available  to  the  Panel  (Refs.  5  through 
10).  One  comment  cited  five  of  these 
studies  as  the  basis  that  a  professional 
association  used  to  recognize  the 
usefulness  and  safety  of  a  toothpaste 
containing  5  percent  potassium  nitrate 
for  the  relief  of  pain  dnd  discomfort  from 
dentinal  hypersensitivity  (Refs.  1 
through  4,  and  9). 

One  comment  requested  that  the 
CategQry  III  classification  of  5  percent 
potassium  nitrate  be  reexamined  on  the 
basis  of  the  "file  record"  and  the  new 
data  submitted  by  the  comment  (Ref. 
11).  The  comment  submitted  two  new 
clinical  studies  and  copies  of  four 
clinical  studies  that  were  submitted  by 
another  comment  (Ref.  12).  The 
comment  maintained  that  "substantial 
evidence,  as  defined  in  21  U.S.C.  355. 
consisting  of  adequate  and  well- 
controlled  investigations"  clearly  exists 
for  a  toothpaste  containing  5  percent 
potassium  nitrate  in  a  compatible  base. 
The  comment  maintained  that  no  further 
studies  on  potassium  nitrate  are 
necessary  because  abundant  clinical 
support  is  available  to  demonstrate  the 
safety  and  effectiveness  of  potassium 
nitrate  as  a  tooth  desensitizing  agent. 

Another  comment  submitted  five  new, 
unpublished  studies  involving  254 
subjects  experiencing  dentinal 
hypersensitivity  (Ref.  12).  The  comment 
maintained  that  these  studies 
demonstrate  the  effectiveness  of  5 
percent  potassium  nitrate  in  relieving 
dentinal  sensitivity. 

The  agency  has  reviewed  the  data  and 
concludes  that  there  are  sufficient  data 
from  two  well-controlled  clinical  studies 
and  three  supportive  studies  to  establish 
the  effectiveness  of  5  percent  potassium 
nitrate  as  a  tooth  desensitizer. 

In  one  study  (Ref.  13).  the 
effectiveness  of  two  5-percent  potassium 
nitrate  toothpastes  was  evaluated  using 
methods  recommended  by  the  Dental 
Panel  (47  FR  22712  at  22756  to  22757)  in 
a  placebo-controlled,  12-week,  double- 
blind.  3-way  parallel  comparative  study 
of  60  subjects.  The  hypersensitivity 
levels  of  the  subject  were  assessed  by 
two  objective  methods  (i.e.,  thermal 
stimulus  and  tactile  stimulus)  and  by 
subjective  response.  Reductions  in  tooth 
hypersensitivity  caused  by  the  two 
potassium  nitrate  dentifrices  and  by  the 
placebo  dentifrice  (the  dentifrice  base 
without  the  potassium  nitrate)  were 
measured  at  the  2-week.  4-week.  8- 
week.  and  12-week  intervals.  The 
reductions  caused  by  the  potassium 
nitrate  dentifrices  were  compared 
statistically  to  the  reductions  caused  by 
the  placebo  dentifrice  at  each  time 
interval.  When  evaluated  subjectively  at 


4  weeks,  the  two  potassium  nitrate 
dentifrices  caused  mean  reductions  in 
hypersensitivity  of  42  and  41  percent, 
and  the  placebo  dentifrice  caused  a 
mean  reduction  in  hypersensitivity  of  16 
percent;  at  8  weeks,  the  two  potassium 
nitrate  dentifrices  caused  mean 
reductions  in  hypersensitivity  of  SO  and 
61  percent,  and  the  placebo  dentifrice 
caused  a  mean  reduction  in 
hypersensitivity  of  23  percent;  at  12 
weeks,  the  two  potassium  nitrate 
dentifrices  caused  mean  reductions  in 
hypersensitivity  of  75  and  69  percent, 
and  the  placebo  dentifrice  caused  a 
mean  reduction  of  34  percent.  When  the 
decrease  in  hypersensitivity  was 
assessed  thermally  by  responses  to  a 
cold  air  blast  (60  pounds  per  square  inch 
(psi),  70  °F)  from  an  air  syringe,  the  two 
potassium  nitrate  dentifrices  caused 
mean  reductions  in  hypersensitivity  of 
46  percent  (statistically  significant)  and 
32  percent  (not  statistically  significant) 
at  4  weeks,  and  the  placebo  caused  a  27- 
percent  reduction  in  hypersensitivity;  at 
8  weeks,  the  two  potassium  nitrate 
dentifrices  caused  mean  reductions  in 
hypersensitivity  of  52  and  56  percent 
compared  to  a  33-percent  reduction 
caused  by  the  placebo;  and  at  12  weeks, 
the  potassium  nitrate  dentifrices  caused 
74  and  70  percent  reductions  in  mean 
hypersensitivity  scores  compared  to  a 
48-percent  reduction  in  hypersensitivity 
caused  by  the  placebo.  When  the 
decreases  in  hypersensitivity  were 
measured  by  responses  to  the  tactile 
stimulation  of  a  No.  23  dental  probe,  the 
two  potassium  nitrate  dentifrices  caused 
reductions  in  mean  hypersensitivity 
scores  of  46  and  52  percent  at  4  weeks 
compared  to  the  24-percent  reduction 
caused  by  the  placebo;  at  8  weeks,  the 
two  active  ingredient  dentifrices  caused 
mean  reductions  of  72  and  67  percent, 
compared  to  the  36-percent  reduction 
caused  by  the  placebo;  and  at  12  weeks, 
the  potassium  nitrate  products  caused 
mean  reductions  of  hypersensitivity  of 
87  and  82  percent  compared  to  a  54- 
percent  reduction  caused  by  the 
placebo.  Except  where  noted  above,  the 
reductions  in  tooth  hypersensitivity 
caused  by  the  active  ingredient  products 
were  statistically  significantly  greater 
than  the  reductions  caused  by  the 
placebo  (p.  <  .05). 

In  a  second  study  (Ref.  14),  the 
effectiveness  of  a  5-percent  potassium 
nitrate  dentifrice  and  a  10-percent 
strontium  chloride  dentifrice  were 
evaluated  with  a  placebo  in  a  12-week, 
double-blind,  3-way  comparative  study 
of  45  subjects.  The  hypersensitivity 
responses  were  assessed  by  thermal 
stimulus  and  by  subjective  responses. 
Reductions  in  tooth  hypersensitivity 
were  measured  at  the  2-week,  4-week,  8- 


week,  and  12-week  intervals.  Whpn  the 
decrease  in  mean  hypersensitivity 
scores  was  assessed  thermally  by 
responses  to  a  cold  air  blast  (60  psi  a*  70 
°F)  from  an  air  syringe,  the  potassium 
nitrate  dentifrice  caused  a  31-percent 
reduction  at  2  weeks  compared  to  a  11- 
percent  reduction  caused  by  the 
placebo.  The  reduction  in 
hypersensitivity  assessed  thermally  and. 
caused  by  the  potassium  nitrate 
dentifrice  increased  at  each  time 
interval  to  a  81-percent  reduction  in 
mean  hypersensitivity  scores  at  12 
weeks  compared  to  a  14-percent 
reduction  caused  by  the  placebo.  When 
the  decrease  in  tooth  hypersensitivity 
was  assessed  subjectively,  the  5-percenl 
potassium  nitrate  dentifrice  caused  a  34- 
percent  reduction  from  baseline  scores 
at  2  weeks,  and  the  placebo  caused  a  4- 
percent  reduction.  This  reduction  in 
hypersensitivity  caused  by  the 
potassium  nitrate  dentifrice  increased  at 
each  interval  to  79  percent  at  12  weeks 
compared  to  a  32-percent  reduction 
caused  by  the  placebo  dentifrice  at  12 
weeks.  The  5-percent  potassium  nitrate 
dentifrice  caused  reductions  in  tooth 
hypersensitivity  that  were  statistically 
significantly  greater  than  the  reductions 
caused  by  the  placebo  at  all  time 
intervals  (p  <  .05). 

In  a  third  clinical  study  (Ref.  15),  the 
desensitizing  effect  of  a  5-percent 
potassium  nitrate  dentifrice  was 
compared  with  a  placebo  dentifrice 
using  a  double-blind,  placebo- 
controlled,  8-week  study  of  32  subjects. 
The  subjects  were  restricted  to 
individuals  who  complained  of 
hypersensitivity  following  periodontal 
surgery.  The  hypersensitivity  levels 
were  assessed  by  measuring  the 
subjects'  response  to  a  thermal  stimulus 
(i.e.,  a  1-second  blast  of  cold  air,  60  psi, 
70  •F±  3  'F)  from  an  air  syringe  and  by 
subjective  evaluation.  Subjectively,  78.6 
percent  of  the  subjects  using  the 
potassium  nitrate  dentifrice  reported 
improvement  at  4  weeks  compared  to 
18.2  percent  of  the  subjects  using  the 
placebo  who  reported  improvement.  At 
8  weeks,  92.9  percent  of  the  subjects 
using  the  potassium  nitrate  dentifrice 
reported  improvement,  and  54.5  percent 
of  the  subjects  using  the  placebo 
reported  improvement.  When  the 
decrease  in  mean  hypersensitivity 
scores  was  assessed  by  measuring  the 
responses  to  thermal  stimulus,  the 
potassium  nitrate  dentifrice  caused  a  57- 
percent  decrease  in  hypersensitivity  in  4 
weeks.  This  decrease  was  significantly 
greater  than  the  32-percent  decrease 
caused  by  the  placebo  (p  =  .03).  At  8 
weeks,  although  the  e5-percent  decrease 
in  hypersensitivity  caused  by  the 
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polasshira  nitrate  deatifhce  was  not 
signiricwrtlUr  greste '  than  th«  46-pereent 
reduction  associatt  d  with  the  placebo  at 
lire  pi==\05  tevek  ii  i  ras  significant  at  the 
p  =  .1  level  and  is  U  lus  supportive  oi 
effectiveness. 

In  addition  to  tbc  above  clinical 
studies  of  8  or  12  w  eeks  dnration,  two  4- 
week  studies  are  sfprpartive  of  the  tooth 
desensitizing  claiin  for  5  percent 
potassium  nitrate  (Kefs.  4  and  16).  In  one 
study  (Ret  4).  the  aff  ectrveneas  of  a  5- 
percent  potessium  (titrate  dentifrice  was 
evaluated  on  27  subjects  in  a  doable- 
blind,  paratiei.  conjparative  study. 
Hjrpersensitivity  Idvels  were  measnred 
by  the  cc^MBse  to  en  etecirical  stimuba 
(pulp  stethoscopeVi*  thermal  stunohis 
(col4i8irbla5tofa|psi.70°F).  and  by 
Liul^ii  till  analysii.  At  2  we^u.  the 
polassimn  nitrate  qentifrice  caused  a 
significantly  greatar  desensitizing  effect 
than  the  pkicebo  {^  <,sn]fac  ail  three 
stimnh.  This  effiect|incTeaaed  with 
continned  use  of  tne  desensitizing  agent 
during  the  4  weeksj  of  treatment  and  was 
conaatently  greater  than  the  effect 
caused  by  the  plaitbo  (p  <  Sib]. 
Subjecttve  data  de^raistrated  that  92 
percent  of  the  sabj^cts  ssing  the 
potassium  nitrate  dentifrice  and  21 
percent  of  the  subjects  using  the  placdio 
reported  relief  at  tie  end  of  4  weeks. 

The  other  4-weck  study  (Ref.  1(^  was 
a  double-bhnd.  3-«fay  comparative, 
parallel  shidy  of  6^  subjects  that 
compared  the  effectiveness  of  a  5- 
percent  potassiaBunitrate  dentifrice,  a 
10-perccnt  stroBti4n  chloride  dentifrice, 
and  a  placebo  deniifrrce. 
Hypersensitivity  levels  were  measured 
by  the  response  taan  electrical  stimohis 
(pulp  stethoscope)!  a  thermal  stinntlts 
(cold  air  blast  of  6^  pei.  70  °¥\,  and  by 
sofayective  evaluation.  Afto-  2-weeks  use 
and  cootinBiog  thipagh  4-weeks  use,  the 
5-percent  ptrtasaiipB  nitrate  dentifrice 
caased  rednclionsjin  tooth 
hyperseoKtivity  tHat  were  statistically 
significantiy  ^cat^r  than  the  placebo 
redactions  at  all  time  iniervab  (p  <  .OS). 
These  resolts  were  observed  for  all 
three  stinnb.         j 

The  ageni^  is  a^o  aware  of  a  12- 
week.  double-Uin^  chnical  stvidy  using 
75  subjects  in  whidi  the  effectiveness  of 
two  comoierciaily  available  5  percent 
potassium  nitrate  dentifrices  was 
compared  to  a  plajcebo  (Rel  21). 
H^'persensitivity  ^duction  was 
assessed  by  a  thetmal  stimntos  (1- 
second  biasl  of  cold  air.  60  psi.  65  to  70 
T).  a  tactile  stiimiius  (dental  explorer 
No.  23).  and  by  st;i)jcctive  evaluation. 
The  scares  from  at)  three  methods 
showed  a  gradaa|  reduction  in  tooth 
sensitivity  from  biiseline  to  each  ol  the 
succeeding  time  ii  ttervals,  but  there 


JMI 


were  no  statistically  significant 
differences  between  either  of  the 
potassinsB  nitrate  dentifrices  and  the 
placebo. 

Regarding  the  safety  of  potassiHm 
nitrate,  the  agency  is  aware  that  recent 
publications  in  the  scientific  ftterature 
have  expressed  concern  that  nitrates 
may  be  involved  in  the  prodaction  of 
certain  forms  of  cancer  (i.e..  gastric  and 
liver  cancer)  when  used  at  relativefy 
low  concentrations  on  a  chronie  basis 
(Refs.  17  throngh  20).  Ingested  nitrates 
can  be  converted  in  the  oral  cavity  and 
the  stomach  to  nttrites.  which  in  turn 
can  lead  to  endogenons  nitrosation  in 
the  stomach:  however,  the  extent  and 
sigmfrcance  of  the  conversion  of  nitrate 
to  nitrite  in  the  body  is  not  clear, 
AWiongh.  at  this  thne.  the  data  in  the 
scientific  hterature  do  not  jnstify 
changing  the  safety  classificatTon  of 
potassium  nitrate,  the  agency  invites 
comments  on  this  issue. 

Based  upon  the  evaluation  of  the 
available  studies,  the  agency  is 
proposing  in  this  amendment  to 
reclassify  5  percent  potassium  mtrate 
from  Category  III  to  Category  I  as  a 
tooth  desensitizer.  Directions  for  using 
the  dentifi'ice  are  discussed  in  comment 
38  below. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  22 
and  2a). 
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a  Two  comnents  recommended  that 
10  percent  strontium  chkwide  be  placed 
in  Catcgovy  1  as  a  tooth  desensitizing 
ingredient.  The  comments  maintained 
that  the  effectiveness  of  10  percent 
strontiam  chloride  is  supported  by 
several  ndequate  and  well-coDtrolled 
studies  jRefs.  1  through  7^  some  of 
whirii  were  submitted  to  the  Dental 
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Panel.  One  of  these  studies  (Ref.  3)  was 
submitted  to  the  Panel  as  unpublished 
material  and  was  published  after  the 
Panel  was  disbanded.  One  comment 
maintained  that  the  Panel  did  not 
appear  to  challenge  the  design  of  the 
studies  that  were  submitted,  but  rather 
questioned  the  results  of  the  studies 
based  upon  the  variability  of  the 
fmdings.  The  comment  asserted  that  the 
variability  was  due  to  the  di^erent 
study  designs  utilized,  as  well  as  the 
known  differences  in  individual 
responses  to  effective  desensitizer 
dentifrice  products.  The  comments  also 
submitted  a  recently  published  study  to 
support  the  effectiveness  of  strontium 
chloride  as  a  tooth  desensitizer  (Ref.  8). 

One  of  the  comments  submitted  six 
additional  clinical  studies  (Refs.  9 
through  14)  which  have  become 
available  since  the  Panel  disbanded. 
The  comment  mentioned  that  these  new 
studies  were  conducted  according  to  the 
Panel's  recommended  guidelines.  The 
comment  also  submitted  a  statistical 
reanalysis  of  one  of  the  studies 
submitted  to  the  Panel  (Ref.  15)  and  a 
statistical  analysis  of  the  combined  data 
(Ref.  16)  of  two  of  the  submitted  clinical 
studies.  In  addition,  the  comment 
included  testimonials  from  four  experts 
who  all  stated  that  in  their  opinion, 
"*  *  *  10%  itrontium  chloride 
hexahydrate  in  a  desensitizing  dentifrice 
is  a  safe  and  effective  agent  for  the 
treatment  of  dentinal  hypersensitivity" 
(Ref.  17).  The  comment  maintained  that 
"substantial  evidence"  as  defined  in  21 
U.S.C.  355,  "consisting  of  adequate  and 
well-controlled  investigations,"  clearly 
exists  to  support  classification  of  10 
percent  strontium  chloride  as  a  Category 
I  tooth  desensitizer. 

A  comment  from  a  professional 
association  concurred  with  the  Dental 
Panel's  Category  III  classification  of 
strontium  chloride  as  a  tooth 
desensitizer.  However,  another 
comment,  submitted  to  the  agency  at  a 
later  date,  pointed  out  that  on  March  30. 
1984,  one  commercially  available  10- 
percent  strontium  chloride  hexahydrate 
dentifrice  was  accepted  by  the 
association  as  a  safe  and  effective 
desensitizing  dentifrice  (Ref.  18). 

The  agency  has  reviewed  all  of  the 
submitted  data  and  docs  not  agree  with 
the  comments  that  the  data  are 
sufficient  to  classify  strontium  chloride 
in  Category  I  as  a  tooth  desensitizer. 
The  agency  agrees  with  the  Panel's 
evaluation  of  the  studies  it  reviewed  (47 
FR  22712  at  22755).  The  Panel  stated  that 
these  studies  were  conflicting  and 
inconclusive,  and  lacked  early, 
consistent,  favorable,  and  statistically 
significant  results. 


The  statistical  reanalysis  by  Wolf 
(Ref.  15),  of  a  study  that  Uchida  et  al. 
(Ref.  3]  had  previously  submitted  to  the 
Panel,  compared  the  effectiveness  of  a 
10-percent  strontium  chloride  dentifrice 
to  the  effectiveness  of  a  placebo 
dentifrice  in  relieving  postperiodontal 
surgical  hypersensitivity  to  mechanical 
stimuli,  compressed  air  blast,  and  cold 
water.  A  subjective  assessment  of  the 
degree  of  hypersensitivity  for  each 
stimulus  was  recorded.  'The  published 
study  by  Uchida  et  al  (Ref.  3)  reported 
on  data  from  60  subjects,  whereas  the 
statistical  reevaluation  of  the  study  by 
Wotf  reported  on  data  from  72  subjects. 
This  discrepancy  is  not  explained.  The 
reanalysis  of  the  data  demonstrated  that 
when  evaluated  for  sensitivity  to  air  and 
cold  water  stimuli,  a  significantly 
greater  number  of  treatment  subjects 
reported  excellent  improvement  at 
weeks  2,  4,  and  8  when  compared  to  the 
number  of  placebo  subjects  reporting 
excellent  improvement.  The  number  of 
teeth  sensitive  to  these  stimuli  was  also 
reported  to  be  significantly  reduced.  No 
significant  differences  in  sensitivity  to 
the  mechanical  (scratch)  stimulus  were 
observed  between  the  treatment  group 
and  the  placebo  group  at  any  time 
period.  The  agency  notes  that  no  raw 
data  were  submitted  with  the 
reanalysis,  making  it  difficult  to 
determine  exactly  which  results  were 
analyzed  to  establish  the  significant 
differences  observed  between 
treatments,  and  the  statistical  methods 
used  to  analyze  the  data  were  not  well 
described.  Additionally,  the  agency 
believes  that  the  mean  sensitivity  score 
per  subject,  rather  than  using  individual 
teeth,  should  be  the  fundamental  unit  for 
analysis  because  the  teeth  within  a 
patient's  mouth  cannot  be  treated  as 
uncorrected  units.  Therefore,  the 
agency  concludes  that  neither  the 
published  study  by  Uchida  et  al.  (Ref.  3) 
nor  Wolfs  reanalysis  of  the  data  (Ref. 
15)  provides  adequate  support  for  the 
effectiveness  of  strontium  chloride  as  a 
tooth  desensitizer. 

One  study  by  Singh  (Ref.  9)  was  an  8- 
week,  double-blind,  controlled  clinical 
study  involving  the  responses  of  60 
subjects  with  postperiodontal  surgical 
hypersensitivity  to  tactile  (No.  23  dental 
probe),  and  thermal  ("gentle  burst  of 
compressed  air")  stimuli.  Although  the 
data  demonstrated  that  in  all  instances 
the  reduction  in  hypersensitivity 
observed  in  subjects  using  the  active 
dentifrice  exceeded  that  observed  in 
subjects  using  the  placebo  dentifrice, 
only  one  signlHcant  difference  was 
noted  At  6  weeks,  a  statistically 
significant  superiority  of  the  strontium 
chloride  dentifrice  over  the  placebo 


dentifrice  was  reported  via  a  reduction 
in  the  number  of  teeth  responding  to 
thermal  stimulation.  However,  because 
the  analyses  based  on  the  number  of 
teeth  are  inadequately  described,  the 
validity  of  the  results  cannot  be 
determined.  All  other  analyses  of 
measurements  resulted  in  statistical 
nonsigniflcance. 

Another  study  by  Simring  and  Collins 
(Ref.  10)  was  a  12-week,  double-blind, 
three-way,  placebo-controlled 
investigation  of  75  subjects  evaluating 
the  effectiveness  of  a  10-percent 
strontium  chloride  dentifrice  and  a  5- 
perccnt  potassium  nitrate  dentifrice  in 
relieving  functionally  occurring  and 
postperiodontal  surgical 
hypersensitivity.  (For  a  discussion  of  the 
effectiveness  of  potassium  nitrate  as  a 
tooth  desensitizer,  see  comment  8 
above.)  The  subjects'  responses  to 
tactile  stimulation  (No.  23  dental  probe) 
and  thermal  stimulation  (an 
unquantified  burst  of  compressed  air) 
were  assessed.  The  study  failed  to 
provide  evidence  of  effectiveness. 
Statistical  signlGcance  was 
d&monstrated  for  only  7  out  of  120 
statistical  tests.  No  significant 
improvement  was  observed  when  the 
mean  sensitivity  scores  per  subject  were 
the  units  of  analysis.  Significant 
improvement  could  be  demonstrated  in 
two  tests  when  individual  teeth  were 
used  as  the  fundamental  units  of 
analysis.  However,  as  in  the  Singh  study 
discussed  above,  the  agency  does  not 
consider  analyses  based  upon 
sensitivity  scores  of  individual  teeth  to 
be  valid.  In  the  other  five  significant 
statistical  tests,  the  strontium  chloride 
dentifrice  was  significantly  better  than 
the  potassium  nitrate  dentifrice  but  not 
significantly  better  than  the  placebo. 
The  agency  concludes  that  these  results 
do  not  demonstrate  or  support  the 
effectiveness  of  strontium  chloride  as  a 
tooth  desensitizer. 

In  a  statistical  analysis.  Wolf  (Ref.  16) 
combined  the  data  from  the  study  by 
Singh  (Ref.  9)  and  the  study  by  Simring 
and  Collins  (Ref.  10).  When  tiie  data 
were  combined,  no  significant 
differences  in  tactile  total  pain  scores 
between  the  strontium  chloride 
dentifrice  and  the  placebo  dentifrice 
were  observed.  Significant  differences  in 
favor  of  the  strontium  chloride  dentifrice 
were  noted  for  the  number  of  teeth 
reacting  to  tactile  stimuli  at  8  weeks  (p 
<0.05).  Significant  differences  in 
thermal  sensitivity  total  pain  scores 
were  observed  in  favor  of  the  strontium 
chloride  dentifrice  at  weeks  4  and  8  (p 
<0,05).  Significant  differences  in  the 
number  of  teeth  responding  to  thermal 
stimuli  were  observed  in  favor  of  the 
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from  the  Simring 
with  the  results 
A  third  study 
Goldman  (Ref.  1 


strontium  chlorid  b  dentifrice  at  4  weeks 
(p  <0.05)  and  at  I  weeks  (p  <0.01). 
However,  the  agency  concludes  that  this 
pooled  analysis  ii  not  valid.  There  is  no 
evidence  that  these  studies  were 
designed  with  an  f  prior  intent  to 
combine  the  data  Additionally,  for 
some  unexplaine  1  reason,  only  the 
results  from  26  o  39  available  patients 
tudy  were  combined 
the  Singh  study. 
Silverman  and 
was  a  4-week, 
double-blind,  thr*e-way,  comparative, 
parallel  study  of  60  subjects  that 
assessed  the  effe  :tiveness  of  a  10- 
percent  strontiun  chloride  dentifrice,  a 
5-percent  potassipm  nitrate  dentifrice, 
and  a  placebo  dehtifrice  as  tooth 
desensitizing  agents.  The  subjects' 
responses  to  elecuical  stimulus  (pulp 
stethoscope)  and  thermal  stimulus  (1 
second  blast  of  c|)Id  air,  60  psi  at  70  "F) 
were  measured  atid  analyzed. 
Subjective  evaluations  were  also 
recorded  and  analyzed.  The  10-percent 
strontium  chloride  dentifrice  was  shown 
to  be  significantl  jr  better  than  the 
placebo  at  only  (lie  time  point  and  by 
only  one  method  of  measurement  (i.e., 
pulp  stethoscope  stimulus  results  at 
week  four).  Alth(|ugh  the  results  of  this 
study  support  thd  desensitizing 
effectiveness  claim  for  potassium  nitrate 
(see  comment  8  a  bove),  they  do  not 
support  the  desei  isitizing  effectiveness 
claim  for  strontium  chloride. 

Another  study  by  Silverman  (Ref.  12) 
evaluated  the  eff  jctiveness  of  a  10- 
percent  strontiur  i  chloride  dentifrice  in 
a  12-week,  doubl  >-blind,  placebo- 
controlled,  comp  irative  study  of  90 
subjects  with  hyi  lersensitive  teeth. 
Hypersensitivity  levels  were  assessed  at 
2-week  intervals  by  thermal  stimulus  (1- 
second  blast  of  c  sId  air,  60  psi  at  70  °F). 
tactile  stimulus  (  ^o.  23  dental  probe), 
and  subjective  response.  The  strontium 
chloride  dentifride  caused  decreases  in 
hypersensitivity,  beginning  at  the  2d 
week  and  increai  ling  continuously  until 
the  12th  week;  h<  iwever,  these  decreases 
in  dentinal  hypei  sensitivity  were 
statistically  signi  Hcantly  greater  than 
the  decreases  in  dentinal 
hypersensitivity  :aused  by  the  placebo 
(p  <.05)  only  at  t  le  12-week  assessment 
period  for  thermi  il  stimuli  and  subjective 
response.  The  ag  ency  concludes  that 
this  study  does  r  ot  support  the 
effectiveness  of  0  percent  strontium 
chloride  as  a  too  th  desensitizer. 

In  the  fifth  stui  ly  by  Axelrod  and 
Minkoff  (Ref.  13]  the  desensitizing 
effectiveness  of  1 1 10-percent  strontium 
chloride  dentifrii  ;e  and  a  5-percent 
potassium  nitrat  >  dentifrice  was 
compared  to  a  p  acebo  dentifrice  in  a  12- 
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week,  double-blind,  3-way  comparative 
study  of  45  subjects  with  dentinal 
hypersensitivity.  Hypersensitivity  was 
assessed  thermally  (1-second  blast  of 
cold  air,  60  psi  at  70  *F]  and  evaluated 
subjectively.  Although  the  results  of  this 
study  clearly  support  the  effectiveness 
of  potassium  nitrate  (see  comment  8 
above),  they  do  not  as  clearly  support 
the  effectiveness  of  strontium  chloride. 
When  measured  thermally,  the 
strontium  chloride  caused  a  signiricantly 
greater  reduction  in  hypersensitivity 
than  the  placebo  at  4  weeks  (p  =  .05),  8 
weeks  (p=.01).  and  12  weeks  (p=.01). 
However,  the  subjective  response  scores 
for  strontium  chloride  showed  no 
significantly  greater  decreased  in 
hypersensitivity  than  for  the  placebo 
dentifrice.  The  agency  believes  that 
these  data  are  partially  supportive  of  the 
eH'ectiveness  of  strontium  chloride  as  a 
tooth  desensitizer. 

Another  study  by  Axelrod  and 
Minkoff  (Ref.  14)  is  partially  supportive 
of  the  effectiveness  of  strontium 
chloride  as  a  tooth  desensitizing 
ingredient.  The  desensitizing 
effectiveness  of  a  10-percent  strontium 
chloride  dentifrice  was  evaluated  in  a 
12-week,  double-blind,  parallel, 
comparative  study  of  61  subjects  with 
dentinal  hypersensitivity. 
Hypersensitivity  levels  were  assessed 
by  thermal  (thermally  controlled  cold  air 
stream)  and  tactile  (Yeaple  Probe) 
stimuli  and  by  subjective  evaluation. 
When  hypersensitivity  was  measured 
thermally,  the  strontium  chloride 
dentifrice  caused  significantly  greater 
reductions  in  hypersensitivity  than  the 
placebo  at  8  weeks  (p=.02)  and  at  12 
weeks  (p  =  .0001)  but  not  at  2  or  4  weeks. 
When  measured  tactilely,  the  strontium 
chloride  dentifrice  caused  significantly 
greater  reductions  in  hypersensitivity 
than  the  placebo  at  12  weeks  (p=.02) 
but  not  at  any  other  time  period.  When 
assessed  subjectively,  the  strontium 
chloride  dentifrice  caused  significantly 
greater  reductions  in  hypersensitivity 
than  the  placebo  at  4  weeks  (p=.0O4),  8 
weeks  (p  <  .001).  and  12  weeks  (p  < 
.001). 

A  study  by  Johnson.  Zulgar-Nain.  and 
Koval  (Ref.  8)  was  also  submitted  in 
support  of  the  effectiveness  of  10 
percent  strontium  chloride.  The  object  of 
the  study  was  to  evaluate  an  "electro- 
ionizing"  toothbrush  for  the  treatment  of 
dentinal  hypersensitivity.  Only 
incidentally  was  the  desensitizing  effect 
of  strontium  chloride  tested.  Strontium 
chloride  used  with  the  "electro-ionizing" 
brush  without  a  battery  produced 
significantly  more  desensitization  at  12 
weeks  than  did  the  stannous  fluoride 
dentifrice  used  with  the  "electro- 


ionizing"  brush  without  a  battery. 
However,  the  results  of  a  subjective 
questionnaire,  in  which  the  subjects 
were  asked  to  note  a  decrease  in 
hypersensitivity,  failed  to  demonstrate 
significant  improvement  when  strontium 
chloride  was  used.  The  agency 
concludes  that  this  study  cannot  be  u«>ed 
to  support  the  effectiveness  of  10 
percent  strontium  chloride  as  a  tooth 
desensitizer. 

The  agency  believes  that  two  of  the 
submitted  studies  (Refs.  13  and  14)  are 
partially  supportive  but  do  not  provide 
sufficient  evidence  of  the  effectiveness 
of  10  percent  strontium  chloride  as  a 
tooth  desensitizer.  Moreover,  based  on 
the  overwhelming  predominance  of 
nonsignificant  improvement  in  dentinal 
hypersensitivity  observed  in  the 
submitted  studies,  the  agency  is 
classifying  strontium  chloride  in 
Category  III  as  a  tooth  desensitizer  in 
this  amendment. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  19). 
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C.  Comments  on  Dosages  for  Relief  of 
Oral  Discomfort  Drug  Products 

10.  One  comment  expressed  concern 
about  what  it  considered  the  Dental 
Panel's  arbitrary  judgment  that  only 
concentrations  of  85  to  87  percent 
eugenol  are  effective  as  agents  for  the 
relief  of  toothache.  The  comment 
contended  that  lower  concentrations  of 
eugenol  are  also  effective  for  this  use, 
but  stated  that  because  of  its  limited 
resources,  other  companies  would  have 
to  conduct  studies  to  demonstrate  the 
effectiveness  of  concentrations  of 
eugenol  below  85  percent  for  the  relief 
of  toothache. 

The  Dental  Panel's  Category  I 
classification  of  85  to  87  percent  eugenol 
for  the  relief  of  toothache  was  base^  on 
the  opinion  of  experts  in  endodontics  as 
well  as  published  opinions  of  other 
experts  that  eugenol  is  a  dental 
analgesic  or  has  a  topical  anesthetic 
effect  (47  FR  22712  at  22728).  The 
agency,  however,  does  not  agree  with 
the  Panel's  conclusion  regarding  85  to  87 
percent  eugenol  and  is  placing  eugenol 


for  the  relief  of  toothache  in  Category  III 
in  this  tentative  final  monograph  (see 
comment  7  above).  The  Panel  also 
concluded  that  concentrations  of  less 
than  85  percent  eugenol  may  be  effective 
because  85  to  87  percent  eugenol  is 
recognized  as  effective  (47  FR  22734). 
However,  because  no  supportive 
effectiveness  data  were  available,  these 
lower  concentrations  of  eugenol  were 
placed  in  Category  III.  The  agency 
concurs  with  the  Panel's  classification  of 
these  lower  concentrations  of  eugenol. 
Other  than  data  on  a  combination 
product  containing  benzocaine  (5 
percent)  and  eugenol  (less  than  85 
percent),  the  comment  did  not  submit 
any  data  in  support  of  the  effectiveness 
of  concentrations  of  eugenol  at  less  than 
85  percent  (see  comment  44  below),  nor 
did  any  other  comment  submit  data  that 
demonstrate  the  effectiveness  of  these 
lower  concentrations.  Therefore, 
eugenol  as  an  agent  for  the  relief  of 
toothache  at  concentrations  less  than  85 
percent  remains  in  Category  IIL 

11.  Three  comments  disagreed  with 
the  Dental  Panel's  Category  HI 
classification  of  phenol  in 
concentrations  up  to  1.S  percent  for  the 
relief  of  toothache  resulting  from  an 
open  tooth  cavity.  The  comments 
referred  to  a  statement  in  the  Panel's 
report  in  which  two  acknowledged 
research  experts  in  endodontics  cited 
phenol's  capacity  to  deimage 
odontoblasts  by  increasing  the 
permeability  of  dentinal  tubules  (47  FR 
22712  at  22734).  The  experts  further 
stated  that  although  phenol  may  stop 
pain,  its  potential  to  produce  pulp 
damage  warrants  its  elimination  from 
toothache  preparations.  Citing  the 
minutes  of  the  5th  and  ISth  Panel 
meetings  in  support  of  their  position,  the 
comments  stated  that  the  placement  of 
phenol  in  Category  III  for  safety  was 
based  on  the  Panel's  misunderstanding 
of  the  presentations  made  by  the  two 
experts  (Refs.  1  and  2).  The  comments 
contended  that  the  experts  were 
actually  referring  to  the  damaging 
effects  of  phenol  when  used  at  high 
concentrations  and  that  such  effects 
would  not  occur  with  concentrations  of 
0.5  to  1.5  percent  The  comments 
concluded  that  phenol  concentrations 
from  0.5  to  1.5  percent  will  not  irritate 
dental  pulp,  are  safe  for  use  in  products 
for  the  relief  of  toothache,  and  should  be 
placed  in  Category  I  for  safety. 

The  agency  has  reviewed  the 
references  cited  by  the  comments  and 
acknowledges  that  some  parts  of  the 
discussion  concerning  the  damaging 
effects  of  phenol  to  the  pulp,  dentin,  and 
dentinal  tubules  dealt  with  high 
concentrations  of  phenol.  However,  it 
cannot  be  determined  from  the  minutes 


of  the  Panel's  meetings  (Refs.  1  and  2) 
exactly  what  concentrations  of  phenol 
were  being  discussed  in  all  cases.  The 
Panel  pointed  out  that  there  is  evidence 
that  some  concentrations  of  phenol  can 
cause  irreversible  pulp  damuge  (47  FR 
22734),  and  then  are  no  available  datit 
demonstrating  that  phenol  in  low 
concentrations  is  safe  for  application 
into  an  open  tooth  cavity.  In  view  of  the 
uncertainty  regarding  the  maximum  safe 
concentration  of  phenol  to  use  as  a 
toothache  rehef  agent  for  application 
into  an  open  tooth  cavity,  the  agency 
agrees  with  the  Panel's  conclusion  that 
phenol  in  concentrations  up  to  1.5 
percent  be  placed  in  Category  IIL  The 
agency  invites  the  submission  of  data  to 
support  the  safety  and  effectiveness  of 
phenol  for  this  use. 
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D.  Comments  on  Labeling  for  Relief  of 
Oral  Discomfort  Drug  Products 

12.  Noting  its  continued  opposition  to 
the  exclusivity  policy,  one  comment 
stated  that  FDA  should  not  prohibit  the 
use  of  alternative  OTC  labeling 
terminology  to  describe  indications,  if 
that  terminology  is  truthful  not 
misleading,  and  intelligible  to  the 
consumer.  The  comment's  views  on  this 
subject  were  presented  in  oral  and 
written  testimony  submitted  to  FDA  in 
connection  with  the  September  29, 1982, 
FDA  hearing  on  the  exclusivity  policy.  A 
second  conmient  supported  the  position 
of  the  first  comment,  stating  that 
severely  limited  wording  for  indications 
should  be  avoided. 

In  the  Federal  Register  of  May  1. 1986 
(51  FR  16258).  the  agency  published  a 
final  rule  changing  its  labeling  policy  for 
stating  the  indications  for  use  of  OTC 
drug  products.  Under  21  CFR  330.1(c)(2), 
the  label  and  labeling  of  OTC  drug 
products  are  required  to  contain  in  a 
prominent  and  conspicuous  locatien. 
either  (1)  the  specific  wording  on 
indications  for  use  established  under  an 
OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
"APPROVED  USES ";  (2)  other  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
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neither  appear  w^hin  a  boxed  area  nor 
be  designated  "APPROVED  USES";  or 
(3)  '.he  approved  iionograph  language  on 
indications,  whicl  may  appear  within  a 
boxed  area  desig*ated  "APPROVED 
USES,"  plus  alter  lative  language 
describing  indicai  ions  for  use  that  is  not 
false  or  misleadir  g,  which  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 
drug  labeling  reqiired  by  a  monograph 
or  other  regulatio  i  (e.g.,  statement  of 
identity,  warning!;,  and  directions)  must 
appear  in  the  spei  :ific  wording 
established  undei}  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  h<  s  been  established 
and  identified  by  quotation  marks,  e.g., 
21  CFR  201.63  or ;  30.1(g). 

In  this  amendm  ent  to  the  tentative 
final  monograph  I  or  OTC  oral  health 
care  drug  produci  s,  supplemental 
language  relating  to  indications  has 
been  proposed  an  d  captioned  as  Other 
Allowable  Stolen  ents.  Under  FDA's 
revised  labeling  policy  (51  FR  16258), 
such  statements  are  included  at  the 
tentative  fmal  moiograph  stage  as 
examples  of  other  truthful  and 
nonmisleading  language  that  would  be 
allowed  elsewhene  in  the  labeling.  In 
accordance  with  the  revised  labeling 
policy,  such  statements  would  not  be 
included  in  a  final  monograph.  However, 
the  agency  has  decided  that,  because 
these  additional  ttrms  have  been 
reviewed  by  FDAL  they  should  be 
incorporated,  wherever  possible,  in  final 
OTC  drug  monographs  under  the 
heading  "Indications"  as  part  of  the 
indications  developed  under  the 
monograph. 

13.  Three  comments  disagreed  with 
the  Dental  Panel'!  recommendation  that 
the  name  and  quantity  of  each  inactive 
ingredient  be  listed  in  the  labeling  of 
OTC  drug  products  for  the  relief  of  oral 
discomfort.  One  aomment  stated  that  a 
list  of  inactive  ingredients  in  the  labeling 
would  be  meaningless,  confusing,  and 
misleading  to  mofet  consumers.  The 
comments  noted  hat  the  act  and  present 
regulations  do  no  t  require  that  the 
inactive  ingrediei  its  of  OTC  drug 
products  be  included  on  a  label  and 
argued  that  the  Panel's  recommendation 
to  list  these  ingredients  in  descending 
poses  additional 
labels  would  have  to 
entities  of  inactive 


order  of  quantity  [ 
problems  becausf 
be  changed  as  qi 
ingredients  chand 
The  agency  ag^ 
Food,  Drug,  and  i 
does  not  require  I 
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8es  that  the  Federal 
[Cosmetic  Act  (the  act) 

le  identification  of  all 
inactive  ingredients  in  the  labeling  of 
OTC  drug  produdts.  Section  502(e)  of  the 
act  (21  U.S.C.  352  (e))  requires  that  all 
active  ingredient  i  and  certain  other 
ingredients,  whel  her  included  as  active 


or  inactive,  be  disclosed  in  the  labeling. 
The  act  also  limits  the  requirement  for 
stating  the  quantity  of  ingredients  in 
OTC  drug  products  to  those  specifically 
mentioned  in  section  502(e).  Although 
the  act  does  not  require  the  disclosure  of 
all  inactive  ingredients  in  the  labeling  of 
OTC  drug  products,  the  agency  agrees 
with  the  Panel  that  listing  of  inactive 
ingredients  in  OTC  drug  product 
labeling  would  be  in  the  public  interest. 
Consumers  with  known  allergies  or 
intolerances  to  certain  ingredients 
would  then  be  able  to  identify 
substances  that  they  may  wish  to  avoid. 

The  Nonprescription  Drug 
Manufacturers  Association  (NDMA) 
(formerly  known  as  The  Proprietary 
Association),  the  trade  association  that 
represents  approximately  85  OTC  drug 
manufacturers  who  reportedly  market 
between  90  and  95  percent  of  the  volume 
of  all  OTC  drug  products  sold  in  the 
United  States,  has  established 
guidelines  (Ref.  1)  for  its  member 
companies  to  list  voluntarily  inactive 
ingredients  in  the  labeling  of  OTC  drug 
products.  Under  another  voluntary 
program  begun  in  1974,  the  member 
companies  of  NDMA  have  been 
including  the  quantities  of  active 
ingredients  on  OTC  dnig  labels.  The 
agency  is  not  at  this  time  proposing  to 
require  the  listing  of  inactive  ingredients 
in  OTC  drug  product  labeling.  However, 
the  agency  commends  these  voluntary 
efforts  and  urges  all  other  OTC  drug 
manufacturers  to  similarly  label  their 
products. 

Reference 

(1)  "Voluntary  Codes  and  Guidelines  of  the 
OTC  Medicines  Industry,"  The 
Nonprescription  Drug  Manufacturers 
Association.  Washington,  1991,  in  OTC 
Volume  13BTFM. 

14.  One  comment  stated  that 
excessive  labeling  requirements, 
especially  when  products  are  packaged 
in  small  containers,  would  increase 
consumer  cost.  The  comment  requested 
that  only  essential  information  be 
required  on  the  label. 

"The  agency  has  reviewed  the  Dental 
Panel's  recommended  labeling  and, 
whenever  possible,  has  revised  the 
labeling  so  that  only  information 
essential  for  the  safe  and  effective  use 
of  the  drug  is  required.  The  agency 
believes  that  the  labeling  proposed  in 
this  amendment  is  necessary  to  assure 
proper  and  safe  use  of  these  OTC  drugs 
by  the  public.  Accordingly,  the  agency 
recommends  that  when  any  OTC  drug 
product  is  packaged  in  a  container  that 
is  too  small  to  contain  all  of  the  required 
labehng,  the  product  be  enclosed  in  a 
carton  or  be  accompanied  by  a  package 
insert  that  contains  the  information 


complying  with  the  monograph.  The 
labeling  provisions  in  21  CFR  Part  201 
(e.g.,  SS  201.10(i).  201.15.  201.60,  201.61. 
and  201.62)  address  various 
requirements  for  labeling  drugs 
including  drugs  packaged  in  containers 
too  small  to  accommodate  a  label  with 
sufficient  space  to  bear  all  the 
information  required  for  compliance 
with  various  regulations.  In  those 
instances  where  an  OTC  relief  of  oral 
discomfort  drug  product  is  packaged  in  a 
container  that  is  too  small  to  include  all 
of  the  required  labeling,  the  product  can 
be  enclosed  in  a  carton  or  be 
accompanied  by  a  package  insert  that 
contains  the  information  complying  with 
the  monograph.  Manufacturers  are  also 
encouraged  to  print  a  statement  on  the 
product  container  label,  carton,  or 
package  insert  suggesting  that  the 
consumer  retain  the  carton  or  package 
insert  for  complete  information  about 
the  use  of  the  product  when  all  the 
required  labeling  does  not  appear  on  the 
product  container  label. 

The  NDMA  has  recently  promulgated 
guidelines  for  industry  to  consider  when 
examining  product  labels  for  readability 
and  legibility  (Ref.  1).  These  guidelines 
are  designed  to  assist  manufacturers  in 
making  the  labels  of  OTC  drug  products 
as  legible  as  possible.  The  agency 
commends  this  voluntary  effort  and 
urges  all  OTC  drug  manufacturers  to 
examine  their  product  labels  for 
legibility. 

Reference 

(1)  "Points  for  Consideration  in  Examining 
Product  Labels  for  Readability  and 
Legibility,"  The  Nonprescription  Drug 
Manufacturers  Association,  Washington. 
April  10, 1990.  in  OTC  Volume  13BTFM, 
Docket  No.  80N-O228,  Dockets  Management 
Branch. 

15.  Two  comments  concerned  the 
following  statements  from  the  Dental 
Panel's  discussion  under  part  C, 
Labeling  for  OTC  Drug  Products  for  the 
Relief  of  Oral  Discomfort:  "The  label 
should  include  a  clear  statement  of  the 
usually  effective  minimum  and,  where 
applicable,  maximum  dose  (or 
concentration  if  more  appropriate)  per 
time  interval.  If  dosage  varies  with  the 
consumer's  age,  the  directions  should  be 
broken  down  by  age  groups"  (47  FR 
22712  and  22719).  One  comment  stated 
that  the  wording  should  be  modified  to 
include  a  gel  dosage  form  and  suggested 
the  following  wording:  "The 
manufacturer  should  provide  clear 
instructions  as  to  how  the  drug  should 
be  used  including  where  applicable  a 
minimum  and  maximum  dose,  time 
interval  of  use  and  child  dosage  form  if 
applicable."  The  other  comment 
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maintained  that  FDA  regulations  do  not 
require  such  labeling,  particularly  with 
respect  to  topical  dosage  forms.  The 
comment  stated  that  such  a  requirement 
would  confuse  the  patient  and  make  it 
difflcult  to  market  a  product.  The 
comment  requested  that  the  agency 
clarify  that  such  labeling  will  not  be 
required. 

The  agency  believes  that  the  Dental 
Panel's  discussion  cited  above  is 
consistent  with  agency  regulations  in  21 
CFR  201.5  and  S  330.10(a)(4)(v)  regarding 
the  labeling  of  OTC  drug  products. 
Directions  for  use  of  OTC  drug  products 
should  be  clear,  direct,  and  provide  the 
user  with  sufficient  information  to 
permit  safe  and  effective  use  of  the 
product.  The  agency  agrees  with  the 
Panel  that  minimum  and/or  maximum 
dosages  (or  concentrations  if 
appropriate),  time  intervals  for  doses, 
and  special  pediatric  labeling,  if 
necessary,  are  important  for  proper 
usage  by  the  consumer.  The  agency 
believes  that  requiring  such  labeling  on 
OTC  drug  products  for  the  relief  of  oral 
discomfort  is  neither  excessively 
restrictive  nor  apt  to  be  so  confusing  to 
the  consumer  that  marketing  of  a 
product  would  be  precluded  or  hindered. 
In  addition,  the  agency  points  out  that 
the  Panel's  statement  (47  FR  22719)  was 
intended  as  a  general,  not  a  specific, 
recommendation,  and  the  wording  is 
comprehensive  enough  to  encompass  all 
possible  dosage  forms  including  gels. 
Therefore,  the  agency  is  not  amending 
the  Panel's  report  as  requested  and,  in 
this  amendment  to  the  tentative  flnal 
monograph,  is  proposing  directions  for 
use  consistent  with  the  Panel's 
discussion  and  existing  agency 
regulations. 

16.  Four  comments  objected  to  the 
Dental  Panel's  deHnition  of  an  agent  for 
the  relief  of  toothache  as  "an  ingredient 
used  for  the  temporary  relief  of  pain 
arising  as  a  result  of  an  open  tooth 
cavity."  One  comment  believed  that  the 
indication  for  agents  for  the  relief  of 
toothache  should  reflect  the  use  of  these 
products  for  pain  "due  to"  or 
"associated  with"  toothache,  but  should 
not  be  limited  to  instances  in  which  the 
pain  is  "throbbing"  and  "persistent." 
Two  comments  stated  that  pain 
described  as  a  toothache  may  be  due, 
among  other  causes,  to  cracked  or 
defective  fillings,  foreign  or  external 
objects  caught  between  the  teeth  or 
between  the  teeth  and  gums,  excessive 
plaque  or  calculus  (calcified  tooth 
deposits),  cracks  in  the  dental  enamel, 
or  trauma  to  the  jaws  or  gums.  Two  of 
the  comments  thought  the  definition  was 
too  restrictive  and  ignored  mucosal 
(gingival)  pain,  which  is  generally 


considered  by  the  lay  public  to  be  a 
"toothache."  One  comment  proposed  the 
following  definition:  "An  ingredient 
used  for  the  temporary  relief  of  pain  due 
to  an  open  tooth  cavity  or  pain  arising 
from  an  aching  tooth."  Another 
comment  suggested  that  the  definition 
should  be  broadened  as  follows:  "An 
oral  discomfort  agent  for  the  temporary 
relief  of:  Toothache  due  to  open  cavity' 
or  'Pain  arising  from  an  aching  tooth'." 
In  support  of  extending  toothache  claims 
to  pain  not  associated  with  an  open 
tooth  cavity,  this  comment  and  another 
comment  contended  that  a  survey  of  966 
people  (Ref.  1)  demonstrated  that 
consumers  do  not  limit  their  definition 
of  toothache  pain  to  "pain  arising  from 
an  open  tooth  cavity,"  but  use  the  same 
word  "toothache"  generically  to 
describe  any  pain  in  or  about  the  mouth, 
jaw,  and  gums,  as  well  as  the  teeth.  One 
comment  added  that  topical  analgesics, 
such  as  benzocaine  and  phenol,  are  safe 
and  effective  for  the  temporary  relief  of 
"toothache,"  even  if  the  pain  is  not  due 
to  an  "open  tooth  cavity"  and  the  dental 
pulp  is  not  irreversibly  damaged. 
Another  comment  objected  to  the 
Panel's  not  including  a  claim  for  pain 
associated  with  toothache  among  the 
claims  for  oral  mucosal  analgesics.  The 
comment  requested  that  a  claim  for  the 
temporary  relief  of  pain,  commonly 
referred  to  as  "toothache  pain"  as 
di^erentiated  from  pain  due  to  an  open 
tooth  cavity,  be  placed  in  Category  I  for 
oral  mucosal  analgesic  ingredients. 

The  Dental  Panel  began  its  general 
discussion  of  agents  for  the  relief  of 
toothache  by  describing  the  significance 
of  an  open  cavity  in  a  tooth  (47  FR  22712 
at  22725).  A  normal,  healthy  tooth 
contains  a  layer  of  protective  enamel 
directly  above  a  layer  of  dentin.  The 
dentin  encloses  the  soft  tissues  of  the 
pulp,  which  are  very  susceptible  to  any 
irritation  occurring  in  a  cavity.  Irritation 
causes  inflammation  leading  to  either  a 
reversible  or  an  irreversible  stage  of 
pulp  disease.  A  tooth  in  the  Irreversible 
stage  is  characterized  by  a  persistent, 
throbbing  pain.  If  the  pain  is 
intermittent,  rather  than  persistent,  the 
pulp  damage  may  be  reversible. 

liie  Dental  Panel  limited  the 
deRnition  of  an  agent  for  the  relief  of 
toothache  to  ingredients  for  the 
temporary  relief  of  throbbing,  persistent 
toothache  resulting  from  a  cavity.  The 
Panel  based  its  definition  on  the 
assumption  that,  in  general,  agents  that 
have  historically  been  used  for  the  relief 
of  toothache  are  irritating  to  viable 
dental  pulp  and  should  only  be  used  on 
a  tooth  with  irreversible  pulp  damage. 
Such  agents  should  not  be  used  on  a 
tooth  with  reversible  pulp  damage,  i.e..  a 


tooth  with  intermittent  pain,  because  the 
agent  could  exacerbate  the  condition 
and  cause  the  tooth  to  die.  (Although  the 
Panel  placed  eugenol  in  Category  I  as  an- 
ingredient  for  the  relief  of  toothache,  the 
agency  is  placing  the  ingredient  in 
Category  III  for  such  use  and. 
consequently,  there  are  no  Category  I 
ingredients  for  the  relief  of  toothache  in 
this  document.  See  comment  7  above.) 

The  agency  has  received  other 
comments  which  have  requested  a 
Category  I  indication  for  benzocaine  as 
an  agent  for  the  relief  of  toothache  (see 
conmient  5  above).  The  Dental  Panel 
placed  benzocaine  in  Category  III  as  an 
agent  for  the  relief  of  toothache.  The 
Panel  considered  benzocaine  safe,  but 
the  available  data  were  insufficient  to 
show  that  benzocaine  was  effective  in 
relieving  toothache  pain  after 
application  into  a  tooth  cavity  (47  FR 
22712  at  22730).  The  agency  has 
reviewed  both  the  data  submitted  to  the 
Panel  and  additional  data  submitted  in 
response  to  the  Panel's  report  and  finds 
that  the  data  do  not  support  the 
reclassification  of  benzocaine  from 
Category  III  to  Category  I  as  an  agent 
for  the  relief  of  toothache.  Although 
benzocaine  is  far  less  caustic  than 
eugenol,  it  is  not  effective  as  an  anodyne 
when  instilled  into  a  cavity  in  a  tooth 
with  irreversible  pulp  damage. 
Benzocaine  is  more  effective  in  relieving 
pain  when  it  is  applied  to  the  oral 
mucosa. 

The  agency  has  reviewed  the  results 
of  the  consumer  survey  (Ref.  1)  which 
two  comments  contended  showed  that 
toothache  pain  should  not  be  restricted 
to  pain  associated  with  an  open  tooth 
cavity.  The  agency  finds  that  this  survey 
shows  that  the  American  public  uses  the 
word  "toothache"  in  a  generic  sense  to 
indicate  pain  in  or  about  the  mouth,  jaw, 
and  gums,  as  well  as  the  teeth,  but  that 
it  does  not  support  extending  a 
toothache  claim  to  pain  that  is  not 
associated  with  an  open  tooth  cavity.  Of 
the  82  percent  of  the  respondents  who 
reported  ever  having  had  a  toothache,  65 
percent  had  their  toothache  caused  by  a 
tooth  problem,  i.e.,  pain  caused  by  a 
cavity  (41  percent),  tooth  decay  (16 
percent),  or  a  cracked  filling  (8  percent). 
When  asked  the  location  of  the  pain 
experienced  during  their  last  toothache, 
only  26  percent  reported  the  pain  as 
located  in  the  tooth  itself.  The  survey 
did  not  adequately  address  consumers' 
ability  to  determine  whether  the  pain  is 
due  to  a  toothache.  In  fact,  the  survey 
indicates  that  there  is  a  great  difference 
between  consumers'  perception  of  the 
location  of  the  "toothache"  pain  and  the 
actual  cause  of  the  pain.  Because 
consumers  who  self-diagnose  pain  in  or 
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about  the  mouth  ara  often  unable  to 
determine  (he  exsclj  location  of  the 
cause  of  the  pain,  if*is  important  thai 
OTC  drug  products  contain  the  prefer 
indications  to  assist  them  in  selecting 
the  correct  product.  jTherefore,  the 
agency  believes  thai  it  is  important  that 
the  definition  and  indications  for  these 
products  be  restricted  to  pain  associated 
with  an  open  tooth  iavity,  a  condition 
readily  recognizably  to  consumers,  to 
ensure  proper  use  of  these  products. 

With  respect  to  the  other  comments' 
contention  that  oralimucosal  analgesics 
are  effective  in  relieving  "toothache," 
oral  mucosal  analgekics  are  indicated 
for  such  conditions  m  the  relief  of  pain 
due  to  minor  irritatiim  or  injury  of  soft 
tissue  of  the  mouth  but  have  not  been 
shown  to  be  effecti\le  in  relieving 
"toothache"  due  to  f  cavity.  In  the 
survey  submitted  bjt  the  comment,  the 
majority  of  respondents  who  had  "pain 
associated  with  a  topthache"  actually 
had  a  problem  with  |i  tooth,  e.g.,  a  cavity 


inappropriate  for 
gesic  to  have  an 

f  of  "pain 
thache"  when  the 

blem  with  the 
e  surrounding  soft 
agency  agrees  with 
agents  for  the 
ould  be  restricted 
in  a  tooth  cavity  to 

istent  pain 


or  decay.  It  would 
an  oral  mucosal 
indication  for  the 
associated  with  a  ti 
pain  is  caused  by  a 
tooth  itself  and  not 
tissue.  Therefore,  thi 
the  Dental  Panel 
relief  of  toothache  si 
to  ingredients  place 
relieve  throbbing,  p 
resulting  from  an  opfcn  cavity  in  the 
tooth.  Moreover,  oral  mucosal 
analgesics  that  relieye  pain  arising  from 
an  injury  to  adjacent  soft  tissue  should 
not  be  indicated  for  the  relief  of  pain 
due  to  a  problem  inherent  to  a  tooth. 
Accordingly,  the  agoncy  does  not  accept 
the  comments'  request  to  diange  the 
definition  of  an  ageqt  for  the  rehef  of 
toothache  or  to  placi  in  Category  I  for 
oral  mucosal  analgesic  ingredients  a 
claim  for  the  temponry  relief  of  pain, 
commonly  referred  tc  as  "toothache 
pain"  as  differential^  from  pain  due  to 
an  open  tooth  cavit; 

Reference 

(1)  CommerU  No.  CofBCP.  Docket  No.  80N- 
0228,  Do(i(ets  Management  Branch. 

17.  One  comment  Objected  to  the 
Dental  Panel's  recoiimendation  that  the 
labeling  of  OTC  dnit  products  for  the 
relief  of  oral  discomfort  indicate  the 
principal  intended  at:tion  of  eadi  active 
ingredient  (47  FR  22^2  at  22718).  The 
comment  indicated  Jiat  if  a  statement  of 
general  pharmacological  activity  is 
present  a  statement! of  principal 
intended  action  of  a  ;tive  ingredients 
would  often  be  simp  y  redundant  and 
that  the  use  of  pharr  laoological  terms 
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describing  principal  intended  actions 
might  be  confusing  to  some  consumers. 

The  agency  agrees  in  part  and 
disagrees  in  part  with  the  comment.  The 
comment  is  correct  in  stating  that  if  a 
statement  of  general  pharmacological 
activity  is  present,  then  a  statement  of 
principal  intended  action  of  active 
ingredients  would  likely  be  redundant. 
The  agency  has  reviewed  the  Panel's 
recomnvendation  and  believes  that  the 
Panel  was  simply  recommending  that 
each  product  for  the  relief  of  oral 
discomfort  bear  a  statement  of  identity 
in  accord  with  21  CFR  201.61,  which  the 
Panel  cited  at  47  FR  227ia  This 
recommendation  for  OTC  drug  products 
for  the  relief  of  oral  discomfort  is 
consistent  with  the  labeling  for  all  OTC 
drug  products  in  that  21  CFR  201.61 
requires  the  statement  of  identity  to  be 
in  terms  of  the  established  name  of  the 
drug,  if  any,  followed  by  an  accurate 
statement  of  the  general 
pharmacological  categoryfies]  of  the 
drug  or  the  principal  intended  action(s) 
of  the  drug.  The  regulation  further 
requires  that  such  statements  shall 
employ  terms  descriptive  of  general 
pharmacological  category(ies)  or 
principal  intended  action{sl,  and  cites  as 
examples  the  terms  "antacid," 
"analgesic,"  "decongestant," 
"antihistaminic,"  etc.  The  agency  is 
designating  and  proposing  one  or  more 
terms  such  as  these  as  the  "statement  of 
identity"  for  the  various  product  classes 
included  in  this  tentative  final 
monograph  after  considering  the  Panel's 
recommendations  and  other  suggested 
terms  submitted  in  the  comments.  (See 
comment  18  below.] 

18.  Two  comments  objected  to  the 
Dental  Panel's  recommended 
"Statement  of  identity"  for  tooth 
desensidzers  in  S  354.65(a).  The 
comments  believed  the  recommended 
term  "tooth  desensitizer"  is  overly 
restrictive,  not  adequately  descriptive, 
and  potentially  confusing  to  consumers 
because  it  could  conceivably  mislead 
them  by  incorrectly  suggesting  a  new 
use  for  these  products,  such  as 
toothache  relief  or  oral  analgesia.  The 
comments  suggested  that  other  terms 
such  as  "toothpaste  for  sensitive  teeth" 
or  "desensitizing  toothpaste"  should  be 
permitted.  One  of  the  comments  added 
that  the  term  "desensitizing  toothpaste" 
had  been  used  for  over  20  years  for  one 
of  its  prodacts,  has  had  wide 
acceptance,  and  is  readily  understood. 
A  third  comment  objected  to  the  Panel's 
restrictiveness  in  proposing  to  allow 
only  one  statement  of  identity  in  the 
labeling  of  tooth  desensitizer  drug 
products.  TTie  comment  argued  that  FDA 
should  allow  manufacturers  the 


alternatives  set  forth  in  existing  agency 
regulations  regarding  the  statement  of 
identity  for  OTC  drug  products  (21  CFR 
201.61),  which  state  that  die  label  shall 
include  the  established  name  of  the 
drug,  if  any,  lollowed  by  an  accurate 
statement  of  the  general 
pharmacological  category(ies)  of  the 
drug  or  the  principal  intended  action{8) 
of  the  drug.  If  the  drug  is  a  combination 
that  has  no  established  name,  the 
requirement  may  be  satisfied  by  placing 
a  prominent  and  conspicuous  statement 
of  the  general  pharmacological  aclion(s) 
of  the  combination  or  its  principal 
intended  action(s),  in  terms  that  are 
meaningful  to  laymen. 

The  agency  agrees  with  the  comments 
that  the  term  "tooth  desensitizer"  may 
be  misleading  to  consumers  because  it 
may  suggest  to  them  that  the  product 
can  be  used  for  purposes  other  than  its 
intended  use,  e.g.,  as  a  toothache 
remedy  or  an  oral  analgesic.  The  agency 
has  reviewed  the  labeling  of  tooth 
desensitizer  drug  products  and  agrees 
that  other  descriptive  terms  could  be 
used.  The  agency  believes  that  the  most 
descriptive  term  would  be  that  the 
product  is  a  toothpaste  (or  dental  gel) 
for  sensitive  or  hypersensitive  teeth.  The 
agency  believes  diat  the  term 
"desensitizing  toothpaste"  is  similar  to 
"tooth  desensitizer"  in  that  it  may 
suggest  to  consumers  that  the  product 
can  be  used  for  conditions  other  than 
the  treatment  of  sensitive  teeth,  e.g.,  the 
relief  of  toothache.  As  the  Dental  Panel 
explained  in  its  general  discussion  of 
agents  used  to  treat  "hypersensitive" 
(ultrasensitive)  teeth  (47  FR  22712  at 
22749),  hypersensitivity  in  teeth 
develops  when  the  dentin  is  exposed  to 
the  environment  of  the  oral  cavity.  The 
dentin,  which  contains  the  sensory 
mechanism  of  the  tooth,  can  become 
ultrasensitive  to  various  stimuli  such  as 
temperature  change,  mechanical  stimuli, 
and  certain  chemicals.  Because  the 
development  of  hypersensitive  teeth  is 
complex  and  may  occur  for  many 
different  reasons,  e.g.,  erosion  or 
abrasion  of  calcified  structures,  the 
diagnosis  of  this  condition  should  be 
made  by  a  dentist. 

It  is  important  that  products 
containing  tooth  desensitizing 
ingredients  be  clearly  labeled  for  this 
purpose  and  not  mistakenly  used  to 
treat  other  conditions  involving  the  teeth 
or  gums.  Thus,  the  agency  is  proposing 
in  this  amendment  that  the  statement  of 
identity  recommended  by  the  Panel  in 
§  354£5(a)  (which  appears  in  S  356.62(a) 
in  this  proposal)  be  revised  as  follows: 
The  labeling  of  the  product  contains  the 
established  name  of  the  drug,  if  any,  and 
identifies  the  product  as  a  (insert  dosage 
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form.  e.g..  "toothpaste"  or  "dental  gel") 
"for"  (select  one  of  the  following: 
"sensitive"  or  "hypersensitive")  "teeth." 

19.  Referring  to  agents  for  the  relief  of 
toothache,  one  comment  disagreed  with 
the  Dental  Panel's  Category  II 
classification  of  labeling  claims  such  as 
"stops  pain,"  "soothes  sore  gums,"  and 
"alleviates  pain"  (47  FR  22712  at  22730) 
and  any  claims  that  such  a  product 
"provides  soothing  relief."  the  comment 
asserted  that  it  failed  to  understand  why 
such  terms  are  considered  too  vague 
and  maintained  that  the  terms  are  useful 
to  the  consumer  and  should  be  allowed, 
as  long  as  the  product's  label  contains 
accepted  indications  for  use  as 
recommended  by  the  Panel  in 
S  354.50(b). 

The  Panel  stated  in  its  report  that 
indications  for  the  use  of  an  "agent  for 
the  relief  of  toothache  should  be  simply 
and  clearly  stated  and  should  provide 
the  user  with  a  reasonable  expectation 
of  results  to  be  anticipated  from  use  of 
the  product"  (47  FR  22719).  The  agency 
believes  that  the  term  "stops"  on  the 
label  of  agents  for  the  relief  of  toothache 
could  be  misleading  and  subject  to 
misinterpretation  by  consumers.  The 
claim  "stops  pain"  implies  that  pain  will 
not  resume  and  does  not  provide  the 
consumer  with  a  reasonable  expectation 
of  the  duration  of  relief  provided  by  an 
OTC  drug  product.  Therefore,  the 
agency  agrees  with  the  Panel's  Category 
II  classification  of  the  labeling  claim 
"stops  pain." 

The  agency  believes  that  the  term 
"soothing"  is  a  product  attribute 
describing  certain  physical  and 
chemical  qualities  of  an  OTC  drug 
product.  However,  such  product 
attributes  are  not  indications  for  use,  but 
merely  factual  statements  related  to 
product  performance.  The  agency  has  no 
objection  to  the  use  of  terms  describing 
certain  physical  and  chemical  qualities 
of  a  drug,  as  long  as  these  terms  do  not 
imply  that  any  therapeutic  effect  might 
occur,  are  true  and  not  misleading,  and 
are  distinctly  separated  from  labeling 
indications.  Terms  describing  a 
product's  characteristics  (e.g.,  color, 
odor,  flavor,  and  feel)  may  appear  in  the 
labeling  for  the  consumer's  information. 
The  agency  concludes  that  it  is  not 
necessary  to  include  terms  such  as  these 
in  this  amendment. 

The  agency  believes  that  "alleviates" 
is  an  acceptable  term,  and 
manufacturers  should  have  the  option  to 
use  this  term  in  the  indications  for 
toothache  relief  drug  products.  The 
agency  is  therefore  proposing  to  revise 
the  Panel's  recommended  indication  for 
relief  of  toothache  drug  products  as 
follows:  "Temporarily"  (select  one  of  the 
following:  "alleviates"  or  "relieves") 


"throbbing,  persistent  toothache  due  to 
a  cavity  until  a  dentist  can  be  seen." 

The  agency  is  not  proposing  any 
Category  I  agents  for  the  relief  of 
toothache  in  this  amendment. 
Consequently,  the  agency  is  not 
including  labeling  for  agents  for  the 
relief  of  toothache  in  this  document  In 
the  even  that  an  ingredient  for  the  relief 
of  toothache  reaches  monograph  status 
(Category  I),  the  agency  will  include 
labeling,  as  discussed  above,  in  the  final 
monograph. 

20.  Two  comments  disagreed  with  the 
Dental  Panel's  placement  of  certain 
claims  in  Category  II,  specifically,  "For 
temporary  relief  of  cavity  toothache"  (47 
FR  22712  at  22730  and  22742),  "*  *  • 
[Rjelief  from  toothache  due  to  cavities," 
"Eases  pain  due  to  cavities  *  *  *"  (47 
FR  22730),  and  'Temporary  relief  for 
toothache  due  to  cavities"  (47  FR  22742). 
Noting  that  the  Panel  placed  these 
claims  in  Category  II  because  the  claims 
could  be  considered  "misleading  and 
unsupported  by  scientific  data"  (47  FR 
22730],  one  comment  maintained  that 
some  of  these  claims  are  simply 
alternative  ways  of  stating  claims  that 
the  Panel  placed  in  Category  I  or  are 
statements  that  merely  describe  the 
product's  action.  The  second  comment 
argued  that  the  claims  "For  temporary 
relief  of  cavity  toothache"  and 
'Temporary  relief  for  toothache  due  to 
cavities"  are  within  the  acceptable 
parameters  of  the  Panel's  recommended 
indication  for  agents  for  the  relief  of 
toothache  in  S  354.50(b)  (47  FR  22758). 
The  comment  added  that,  in  light  of  the 
agency's  announced  intention  to  ease 
the  so-called  OTC  "Exclusivity  Rule," 
published  in  the  Federal  Register  of  July 
2, 1982  (47  FR  29002),  these  claims 
should  be  classified  as  Category  I. 

Two  of  the  above  labeling  claims, 
"*  •  •  [Rjelief  from  toothache  due  to 
cavities"  and  "Eases  pain  due  to 
cavities  *  *  *,"  when  evaluated  by  the 
Panel,  included  the  term  "fast."  For  a 
discussion  of  terms  that  refer  to  the 
onset  of  action  of  the  drug,  such  as 
"fast."  (See  comment  25  below.) 

The  Panel  recommended  the  following 
indication  for  agents  for  the  relief  of 
toothache:  "For  the  temporary  relief  of 
throbbing,  persistent  toothache  due  to  a 
cavity  until  a  dentist  can  be  seen."  The 
agency  agrees  with  the  Panel  regarding 
the  importance  of  emphasizing  that 
eugenol,  if  it  should  become  a  Category  I 
ingredient  for  the  relief  of  toothache, 
should  only  be  used  when  "throbbing, 
persistent  pain"  exists.  (See  comment  21 
below.)  In  its  general  discussion  of 
agents  for  the  rehef  of  toothache  and  its 
discussion  Of  eugenol  (47  FR  22712  at 
22725  to  22727),  the  Panel  stated  that 
irritating  substances  (e.g.,  eugenol) 


should  only  be  applied  to  a  nonviable 
tooth  with  irreversible  damage 
(characterized  by  throbbing,  persistent 
pain]  because  the  application  of  an 
irritating  substance  is  likely  to  further 
injure  a  viable  tooth  that  has  reversible 
damage  (characterized  by  intermittent 
pain). 

The  agency  considers  the  claims 
proposed  by  the  comments  as  not 
providing  consumers  sufficient 
information  for  the  safe  and  elective 
use  of  these  products  because  the  claims 
do  not  include  the  definitive  terms 
"throbbing"  and  "persistent"  For  this 
reason,  and  irrespective  of  the  easing  of 
the  exclusivity  policy  (see  comment  12 
above),  the  agency  concludes  that  these 
claims  are  not  suitable  alternative  ways 
of  stating  the  claim  proposed  by  the 
Panel  for  agents  for  the  relief  of 
toothache,  nor  are  they  statements 
describing  the  product's  action. 
Although  the  claims  proposed  by  the 
comment  might  be  appropriate  for 
nonirritating  agents  for  the  relief  of 
toothache,  no  such  agents  are  currently 
classified  in  Category  L  (See  conunent 
21  below.)  The  agency  will  further 
consider  such  claims  should  a 
nonirritating  agent  for  the  relief  of 
toothache  attain  Category  I  status.  At 
this  time,  however,  because  there  are  no 
Category  I  ingredients  for  the  relief  of 
toothache,  the  agency  is  not  including 
any  "relief  of  toothache"  claims  in  this 
amendment.  In  the  event  that  an 
ingredient  for  the  relief  of  toothache 
reaches  monograph  status  (Category  I), 
the  agency  will  include  the  Panel's 
recommended  indication  in  the  final 
monograph. 

21.  Two  comments  requested  that  the 
indication  recommended  by  the  Dental 
Panel  in  S  354.50(b),  "for  the  temporary 
relief  of  throbbing,  persistent  toothache 
due  to  a  cavity  *  *  *,"  be  limited  to  85 
to  87  percent  eugenol  and  not  extended 
to  apply  to  any  ingredient  that  may  be 
classified  in  Category  I  in  the  future. 
One  of  the  conunents  stated  that  limiting 
the  use  of  toothache  remedies  to  teeth 
with  persistent  throbbing  pain  is 
unnecessary  for  nonirritating  ingredients 
such  as  benzocaine.  The  comment 
maintained  that  patients  cannot  readily 
assess  their  own  level  of  pain  and  that 
they  will  desire  relief  regardless  of  the 
level  of  pain.  Stating  that  there  are 
instances  when  a  consumer  desires 
relief  from  a  toothache  that  is  causing 
less  than  persistent  throbbing  pain  and 
contending  that  the  labeling  proposed 
by  the  Panel  would  discourage  the  use 
of  these  products  in  such  instances,  the 
comment  maintained  that  there  were  no 
facts  to  support  such  a  stringent 
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requirement  for  a  ding  as  safe  as 
benzocaine. 

The  agency  reco^iizes  that  all 
ingredients  ftiat  majf  become  Category  1 
agents  for  the  relieflof  toothache  may 
not  be  irritating  and  harmful  to  a  viable 
dental  pulp.  The  Panel  described  the 
types  of  toothache  |>ain  that 
differentiate  between  a  viable  dental 
pulp  and  a  nonviable  dental  pulp.  It 
stated  that  intermittent  toothache  pain 
indicates  that  the  dental  pulp  is  still 
viable  and  that  persistent,  throbbing 
pain  indicates  thatihe  dental  pulp  is  no 
longer  viable  (47  FR  22712  at  22728).  The 
Panel  recommendeo  an  indication  for 
throbbing,  persistent  toothache  for 
eugenol,  the  only  a^t  for  the  relief  of 
toothache  that  it  piA  in  Category  I 
ingredient,  becansq  it  is  known  to  be 
irritating  and  potenitially  harmfnl  to 
viable  dental  ptilp  {47  FR  22727).  The 
agency,  however.  cKsagrees  witli  the 
Panel's  Category  I  f  las«ification  of 
eugenol  used  for  th^  relief  of  toothache. 
Therefore,  in  this  ainendment,  the 
agency  is  placing  evgend  in  Category  III 
and  is  not  including  any  labeling  for 
ingredients  for  the  relief  of  toodiache 
(see  comment  7  ab^ve).  If  eugenol  is 
^'pgraded  to  monog^ph  status  (Category 
I),  the  agency  will  include  the  Panel's 
recommended  indication  for  eugenol  in 
the  final  monograplL 

The  agency  recognizes  that  the  Panel 
recommended  the  $ame  indication.  i.e., 
the  persistent  throbbing  pain,  for  all 
Category  III  active  ingredients  for  the 
relief  of  toothache.  Other  ingredients 
may  be  safe  for  ua«  in  a  viabie  tooth 
when  the  toothache  pain  is  not 
persistent  and  throbbing.  Therefore,  the 
agency  agrees  with)  the  comment  that 
the  indication  "for  the  temporary  relief 
of  throbbing,  persistent  toothache" 
would  not  be  necessary  for  such 
ingredients.  If  any  Category  III 
ingredient  for  the  relief  of  toothache  is 
upgraded  to  Categ(^ry  I,  and  if  sufTicient 
data  are  submitted  to  the  agency 
demonstrating  that;  the  ingredient  does 
not  further  damagd  irritated,  but  viable, 
dental  pulp,  the  agency  will  ctHisider  an 
appropriate  indicafian  that  provides  for 
the  safe  use  of  the  Ingredient. 

22.  One  comment  believed  that  terms 
for  oral  mucosal  analgesics  such  as 
"helps  comfortable  adjustment"  and 
"unaccustomed  ust,"  which  the  Dental 
Panel  placed  in  Category  II,  should  be 
allowed  as  Category  I  if  used  in 
conjunction  with  a  Category  I  claim 
such  as  "for  the  tefiporary  relief  of  pain 
due  to  minor  irrita^on  of  soA  tissue  due 
to  dentures  or  ortfabdontic  ap^diances." 

The  Panel  placed  terms  such  as  "helps 
comfortable  adjustment"  and 
"unaccustomed  use"  in  Category  II  on 
the  basis  that  theyiare  vague  and  not 


definitive  of  the  condition  for  which 
relief  is  sought  (47  FR  22712  at  22742). 
The  Panel  listed  four  indications  that  it 
felt  adequately  describe  the  conditions 
for  which  an  oral  mucosal  analgesic 
should  be  used  (47  FR  22740).  All  of 
these  indications  concern  the 
"temporary  relief  of  pain"  due  to  various 
conditions,  such  as  minor  irritation 
caused  by  dentures  or  injury  of  soft 
tissue  of  the  mouth.  The  Panel  did  not 
believe  that  these  Category  I  indications 
would  be  improved  by  the  addition  of 
terms  such  as  "helps  comfortable 
adjustment"  or  "unaccustomed  use,** 
which  are  not  directly  related  to 
conditions  causing  pain.  The  agency 
concurs  with  the  Panel  and  thus  rejects 
the  comment's  contention  that  these 
Category  II  terms  should  be  allowed  in 
an  indication  if  used  in  coiqunction  with 
a  Category  I  claim. 

23.  One  comment  objected  to  the 
Dental  Panel's  recommended 
requirement  in  i  354.55(b){l)(iv)  that  the 
indication  for  use  of  an  oral  mucosal 
analgesic  for  the  relief  of  pain  due  to 
canker  sores  carry  the  statement  "when 
the  condition  has  been  previously 
diagnosed  by  a  dentist."  The  comment 
stated  that  canker  sores  are  mucosal 
lesions  commonly  diagnosed  by 
consumers,  are  generally  self-limiting, 
and  seldom  lead  to  complications.  The 
comment  added  that  requiring  an 
individual  to  seek  professional  advioe 
prior  to  treatment  of  «  canker  sore  with 
proven  safe  and  effective  local 
anesthetics  is  not  in  the  best  interest  of 
the  consumer.  The  comment  requested 
that  §  354.55{bKlHJv)  be  revised  to  read 
as  follows:  'Tor  the  temporary  relief  of 
pain  due  to  canker  sores." 

In  the  tentative  final  monograph  for 
OTC  oral  mucosal  injury  drug  products 
{48  FR  33984  at  33989).  the  agency 
discussed  die  self-treatment  of  canker 
sores  with  OTC  drug  products.  *rhe 
agency  stated  that,  because  the  term 
"canker  sores"  has  been  used  in  the 
labeling  of  marketed  OTC  drug  products 
for  many  years,  consumers  have  a 
general  understandii^  of  the  term  and 
do  not  require  a  profosmonal  diagnosis 
by  a  dentist  before  using  cm  OTC  drug 
product  to  cleanse  a  canker  sore. 
Additionally,  in  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  (53  FR  2436  at 
2458),  the  agency  proposed  the  following 
indication  for  oral  health  care 
anesthetic/analgesics  in  §  35e.55(b)(2): 
"For  the  temporary  rehef  of  pain 
associated  with  caidcer  sores."  Because 
oral  mucosal  analgesics  are  being 
combined  with  oral  health  care 
anesthetic/analgesics  in  this 
amendment  (See  part  II.  paragraph  B.5. 
below),  the  indicaticm  proposed  in 


5  35a55(b)(2)  vyill  apply  to  oral  mucosal 
analgesic  ingredients.  The  indication 
appears  in  §  356.52(b)(2)  in  this 
amendment.  The  agency  believes  that 
this  proposed  indication  responds  to  the 
concerns  expressed  by  the  comment. 

24.  Referring  to  oral  mucosal  analgesic 
drug  products,  one  comment  disagreed 
with  the  Dental  Panel's  Category  II 
classification  of  the  labeling  claims  Tor 
*  *  *  temporary  relief  of  pain  and 
soreness  due  to  minor  irritation  of  teedi 
and  gums.r  *Tor  *  *  '  effective  relief  of 
sore  gums."  and  "For  *  *  *  temporary 
relief  of  minor  mouth  or  gum  soreness" 
(47  FR  22712  at  22742).  The  comment 
maintained  that  these  claims  are  simply 
alternative  ways  of  stating  claims  that 
the  Panel  placed  in  Category  I  or  are 
statements  that  describe  the  product's 
action.  The  comment  recommended  that 
these  Category  11  claims  be  moved  to 
Category  I. 

The  above  labeling  claims,  when 
evaluated  by  the  Panel,  included  the 
terms  "quick,"  "rapid,"  and  "fast"  For  a 
discussion  of  terms  such  as  these  that 
refer  to  the  onset  of  action  of  the  drug, 
see  comment  25  below.  The  Panel 
classified  the  first  two  claims  mentioned 
by  the  comment  in  Category  II  because, 
based  on  the  available  evidence,  it 
concluded  that  the  claims  are 
misleading  and  unsupported  by 
scientific  data  (47  FR  22742).  The  third 
claim  was  also  classified  in  Category  II 
because  the  Panel  judged  this  claim  to 
be  "too  vague"  and  recommended  that 
"it  must  be  more  specific"  (47  FR  22742). 

The  agency  concurs  with  the  Panel 
and  further  considers  the  comment's 
version  of  the  first  cited  claims,  "For 

•  *  *  temporary  relief  of  pain  and 
soreness  due  to  minor  irritation  of  teeth 

*  *  *."  to  be  unacceptable  because  the 
Category  I  indications  for  oral  mucosal 
analgesics  do  not  include  relief  of  pain 
and  soreness  due  to  irritation  of  teeth. 
Oral  mucosal  analgesics  are  intended 
for  use  on  soft  tissues,  and  the  agency 
concludes  that  a  claim  related  to 
irritation  of  teeth  is  not  acceptable  for 
products  containing  ingredients  in  dus 
class. 

In  the  tentative  final  monograph  for 
OTC  oral  mucosal  injury  drug  products, 
published  in  the  Federal  Regirter  of  July 
26. 1983  (48  FR  33984).  the  agency 
proposed  to  replace  the  phrase  "oral  soft 
tissues"  with  the  phrase  "^outh  and 
gums."  The  agency  believes  that  the 
phrase  "oral  soft  tissues"  lacks  precise 
meaning  for  most  consumers  and  that 
the  phrase  "mouth  and  gums"  will  be 
more  readily  understood  by  consumers. 
Therefore,  in  this  amendment.  Ihe 
agency  is  proposing  to  revise  the 
indications  recommended  by  the  Dental 
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Panel  in  S  354.55(b)(l)(i)  and  (iii)  and 
i  354^b)(3)  by  using  the  phrase 
"mouth  and  gums"  instead  of  "soft 
tissues,"  "soft  tissue  of  the  mouth,"  or 
"oral  tissues."  Because  of  the 
similarities  between  oral  mucosal 
analgesics  and  oral  health  care 
anesthetic/analgesic  ingredients,  the 
agency  is  proposing  in  this  amendment 
to  combine  the  two  categories.  (See  part 
II.  paragraph  B.5.  below.)  Therefore,  the 
agency  is  also  proposing  to  combine 
these  revised  indications  for  oral 
mucosal  analgesics  and  the  indications 
for  oral  health  care  anesthetic/ 
analgesics  proposed  by  the  agency  in 
S  356.55{bl  of  the  First  segment  of  the 
tentative  fmal  monograph  for  OTC  oral 
health  care  drug  products  and  to  include 
these  revised  and  combined  indications 
in  5  356.52(b)  of  the  amended  tentative 
flnal  monograph. 

25.  One  comment  expressed  concern 
that  all  claims  which  state  that  a 
product  provides  "fast,"  "quick."  or 
"rapid"  relief  have  been  placed  in 
Category  11.  The  comment  stated  that 
such  claims  shoidd  be  Category  I  for  any 
product  containing  benzocaine  because, 
as  the  Dental  Panel  noted,  benzocaine 
"has  an  almost  immediate  onset  of 
action"  (47  FR  22712  at  22738).  Claiming 
that  the  effect  is  well  known  and  is 
evidenced  in  the  scientific  literature,  the 
comment  expressed  its  belief  that  a 
claim  that  a  product  containing 
benzocaine  provides  "fast."  "quick,"  or 
"rapid"  temporary  relief  of  toothache 
pain  is  founded  in  scientific  fact  and 
should  be  allowed.  A  second  comment 
contended  that  terms  such  as  "fast"  and 
"quick"  are  not  inherently  misleading 
and  should  therefore  be  permitted  in  the 
labeling  of  products  that  can 
demonstrate  such  onset  of  action 
through  scientific  data. 

As  with  all  OTC  drug  products,  relief 
of  oral  discomfort  drug  products 
containing  benzocaine  are  expected  to 
achieve  their  intended  results  within  a 
reasonable  period  of  time.  However,  the 
specific  period  of  time  within  which 
relief  of  oral  discomfort  drug  products 
achieve  these  results  is  not  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  the  products.  Accordingly,  terms 
such  as  "fast,"  "quick,"  or  "rapid" 
would  not  signal  any  property  that  is 
important  to  the  safe  and  effective  use 
of  these  products  and  these  terms  are 
outside  the  scope  of  the  OTC  drug 
review  and  will  not  be  addressed  in  this 
amendment  For  other  classes  of 
products  in  the  OTC  drug  review, 
however,  statements  relating  to  time  of 
action  may  property  fall  within  the  list 
of  terms  covered  by  the  monograph. 


Excluding  such  terms  from  the 
monograph  does  not  imply  that  they 
cannot  appear  in  the  labeling  of  a 
product  provided  they  meet  the 
provisions  in  section  502  of  the  act  (21 
U.S.C  352)  relating  to  labeling  that  is 
false  or  misleading.  Such  terms  will  be 
evaluated  by  the  agency  in  conjunction 
with  normal  enforcement  activities 
relating  to  that  section  of  the  act. 
Moreover,  any  term  that  is  outside  the 
scope  of  the  monograph,  even  though  it 
is  truthfuland  not  misleading,  may  not 
appear  in  the  boxed  area  of  the  labeling 
entitled  "FDA  Approved  Uses"  or  "FDA 
Approved  Information"  and  may  not 
detract  from  such  required  information. 
(See  comment  12  above.) 

26.  Three  comments  objected  to  the 
Dental  Panel's  Category  II  classification 
of  the  claim  "Builds  increasing 
protection  against  painful  sensitivity  to 
cold,  heat,  sweet,  sour,  or  contact,"  and 
claims  that  imply  a  superiority  in  onset 
of  action,  such  as  "quicker,"  "more 
quickly,"  and  "faster"  for  tooth 
desensitizing  ingredients  (47  FR  22712  at 
22751).  The  comments  maintained  that 
these  claims  should  be  classified  in 
Category  I  if  they  are  supported  by 
adequate  scientific  documentation. 

One  comment  stated  that  because 
improving  sensitivity  scores  with  time  is 
commonplace  in  the  various  chemical 
investigations  of  tooth  desensitizing 
ingredients,  the  claim  "Builds  increasing 
protection  *  *  *."  is  valid.  The 
comment  maintained  that  the  Panel's 
reasoning  that  "This  Claim  implies  a 
slow  mechanism  of  action."  (47  FR 
22751)  is  irrelevant  to  the  claim's 
validity.  However,  tmother  comment 
stated  that  daily  use  of  a  tooth 
desensitizing  product  for  a  period  of 
weeks  does  show  a  decrease  in 
hypersensitivity  and  that,  accordingly, 
there  is  indeed  a  slow  mechanism  of 
action  seen  in  the  therapeutic  responses 
to  tooth  desensitizing  ingredients  during 
a  study.  Therefore,  the  comment  stated 
that  the  claim  "Builds  increasing 
protection  *  *  *.*•  is  valid  and 
important  information. 

Regarding  claims  that  iniply  a 
superiority  in  onset  of  action,  such  as 
"quicker,"  "more  quickly."  and  "faster." 
one  comment  maintained  that  if  data 
demonstrate  that  one  agent  relieves 
sensitivity  in  1  week  whereas  another 
agent  relieves  sensitivity  in  3  weeks,  the 
first  agent  is  obviously  therapeutically 
"faster"  than  the  second.  The  comment 
contended  that  this  is  important 
consumer  protection  information  that 
should  be  encouraged  when  supported 
by  sound  scientific  data. 

The  OTC  drug  review  establishes 
conditions  under  which  OTC  drugs  are 


generally  recognized  as  safe  and 
effective  and  not  misbranded.  Two 
principal  conditions  examined  during 
the  review  are  allowable  ingredients 
and  allowable  labeling.  FDA  has 
determined  that  it  is  not  practical — in 
terms  of  time,  resources,  and  other 
considerations — to  set  standards  for  all 
labeling  found  in  drug  products. 
Accordingly.  OTC  drug  monographs 
regulate  only  labeling  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  covered  products  by  lay  persons. 
OTC  drug  monographs  establish 
allowable  labeling  for  the  following 
items:  Product  statement  of  identity: 
names  of  active  ingredients:  indications 
for  use;  directions  for  use:  warnings 
against  unsafe  use.  side  effects,  and 
adverse  reactions:  and  claims 
concerning  mechanism  of  drug  actiotL 

The  agency  believes  that  the  claim 
"Builds  increasing  protection  against 
painful  sensitivity  to  cold.  heat,  sweet, 
sour,  or  contact"  is  related  to  the 
therapeutic  e^ectiveness  of  the  drug 
product  and  is  derived  from  data 
concerning  the  mechanism  of  drug 
action.  Data  submitted  to  the  agency  in 
support  of  the  effectiveness  of 
potassium  nitrate  as  a  tooth  desensitizer 
(Refs.  1  and  2]  indicate  that  the 
desensitizing  effectiveness  of  potassium 
nitrate  increases  with  time,  up  to  12 
weeks.  For  example,  in  a  12-week  study 
by  Axelrod  and  Minkoff  (Ref.  3), 
subjects  using  a  dentifrice  containing 
potassium  nitrate  showed  the  following 
subjective  decreases  in  sensitivity:  IS 
percent  at  2  weeks,  42  percent  at  4 
weeks,  50  percent  at  8  weeks,  and  75 
percent  at  12  weeks.  The  subjects 
showed  comparable  decreases  in 
sensitivity  when  their  tactile  responses 
and  cold  air  responses  were  measured. 
(See  comment  8  above.) 

The  agency  believes  that  these  results 
indicate  that  potassium  nitrate's 
effectiveness  as  a  tooth  desensitizer  is 
cumulative  and  that  such  information 
should  be  available  to  consumers 
because  it  might  take  2  or  3  weeks 
before  significant  therapeutic  relief  is 
obtained  from  the  use  of  a  potassium 
nitrate  dentifrice.  Therefore,  the  agency 
agrees  with  the  comments  that  the  claim 
"Builds  increasing  protection  *  *  *."  is 
appropriate  for  tooth  desensitizers  such 
as  potassium  nitrate,  which  at  this  time 
is  the  only  Category  I  tooth  desensitizer. 
Therefore,  in  this  amendment,  the 
agency  is  proposing  the  following 
additional  indication  in  S  356.62(b)(2): 
"Builds  increasing  protection  against 
painful  sensitivity  of  the  teeth  to  cold, 
heat,  acids,  sweets,  or  contact." 

However,  the  agency  believes  that 
unspecified  periods  of  time,  such  as 
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"quicker,"  "mo^e  quickly,"  or  "faster," 
implying  promdt  relief  are  not  related  in 
a  significant  wi  y  to  the  safe  and 
effective  use  of  tooth  desensitizers  and 
thus  are  outsidd  the  scope  of  the  OTC 
drug  review.  Aj  with  all  OTC  drug 
products,  tooth  idesensitizers  are 
expected  to  acHieve  their  intended 
results  within  a  reasonable  period  of 
time.  As  discus^d  above,  it  might  take  2 
or  3  weeks  before  significant  therapeutic 
relief  is  obtained  from  the  use  of 
potassium  nitrate  dentifrice.  Therefore, 
terms  such  as  'jquicker,"  "more  quickly." 
or  "faster"  do  riot  seem  to  be 
appropriate  forlOTC  tooth  desensitizers. 
For  other  classes  of  products  in  the  OTC 
drug  review,  such  as  bronchodilators, 
statements  relating  to  onset  of  action 
may  properly  fall  within  the  list  of  terms 
covered  by  the  monograph. 

The  agency  emphasizes  that  even 
though  terms  such  as  "quicker,"  "more 
quickly,"  or  "fa  ster"  are  outside  the 
scope  of  the  O'  'C  drug  review  for  this 
class  of  produc  :s,  they  are  subject  to  the 
provisions  in  s<  ction  502  of  the  act  (21 
U.S.C.  352)  rela  ting  to  labeling  that  is 
false  or  mislea(  ling.  Such  terms  will  be 
evaluated  by  th  e  agency  in  conjunction 
with  normal  en  'orcement  activities 
relating  to  that  section  of  the  act. 

Moreover,  ai  y  term  that  is  outside  the 
scope  of  the  re'  'iew,  even  though  it  is 
truthful  and  no  misleading,  may  not 
appear  in  any  \  ortion  of  the  labeling 
required  by  the  monograph  and  may  not 
detract  from  such  required  information. 
However,  statements  and  terms  outside 
the  scope  of  thi  i  monograph  may  be 
included  elsew  lere  in  the  labeling, 
provided  they  i  ire  not  false  or 
misleading. 
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27.  One  com  nent  indicated  that 
excessive  war  ling  statements  should  be 
avoided.  It  clai  med  that  to  preface 
consumer  advice  that  does  not  concern 
life-threatenin{ .  or  even  dangerous, 
situations  with  the  word  "warning" 
simply  encouri  iges  the  reader  to  ignore 
labeling  which!  should  be  read. 

The  agency  Agrees  that  excessive 
warning  stateijients  should  be  avoided. 
For  example,  tne  Dental  Panel's 
recommended  warning  "Children  imder 
12  years  of  ag^  should  be  supervised  in 


the  use  of  this 


)roduct"  is  not  included 


in  the  warning  t  section  of  this  proposal 


JMI 


because  the  statement  appears  in  the 
directions  for  use.  However,  concerning 
the  use  of  the  term  "warning."  section 
502(f)(2)  of  the  act  (21  U.S.C.  352(f)(2)) 
provides,  in  part,  that  any  marketed 
drug  must  bear  in  labeling  "•  •  *  such 
adequate  warnings  *  *  *  as  are 
necessary  for  the  protection  of 
users  *  *  "."Furthermore. 
§  330.10(a)(4)(v)  of  the  OTC  drug 
regulations  (21  CFR  330.10(a)(4)(v)) 
requires  that  the  labeling  of  OTC  drug 
products  include  "*  *  *  warnings 
against  unsafe  use,  side  effects,  and 
adverse  reactions  *  *  *."  Thus,  the 
agency  concludes  that  it  is  insufficient 
to  limit  statements  in  the  "Warnings" 
section  of  the  labeling  to  life-threatening 
or  highly  dangerous  situations  only. 
OTC  labeling  must  also  warn  against 
unsafe  use  of  the  product  and  alert 
consumers  of  possible  side  effects  even 
if  not  likely  to  be  life-threatening  or 
highly  dangerous.  The  agency 
encourages  consumers  to  read  fully  all 
warnings  information  because  the 
statements  included  in  this  section  of 
the  labeling  are  considered  important  to 
the  proper  safe  use  of  the  product. 

28.  A  number  of  comments  objected  to 
the  warning  "Do  not  swallow"  that  was 
recommended  by  the  Dental  Panel  for 
all  drugs  for  the  relief  of  oral  discomfort. 
Several  comments  stated  that  oral 
mucosal  analgesics  and  agents  for  the 
relief  of  toothache  are  placed  on  the 
gums  or  in  a  tooth  and  therefore  it 
would  be  difficult  for  the  patient  not  to 
swallow  some  of  the  drug.  Moreover,  the 
comments  argued  that  because  the  drugs 
have  been  found  safe  for  use  in  the 
mouth,  such  a  requirement  is  illogical 
and  unnecessary.  The  comments  also 
stated  that  this  warning  could 
unnecessarily  alarm  consumers  and 
cause  them  to  believe  that  swallowing 
even  small  quantities  of  the  product 
would  result  in  substantial  harm.  One 
comment  believed  that  consumers  might 
misinterpret  the  warning  to  mean  that 
one  should  totally  refrain  from  the  act  of 
swallowing  rather  than  to  refrain  from 
swallowing  excessive  amounts  of  the 
product.  Another  comment  stated  that 
the  warning  should  not  be  required  for 
tooth  desensitizers  because  such 
products  are  used  by  adults,  who  do  not 
appreciably  ingest  identifrices.  The 
comment  added  that  this  warning 
should  be  reserved  for  conditions  where 
there  is  a  reasonable  basis  for  concern 
based  on  the  safety  record  of  the 
ingredient  or  on  the  use  pattern. 

The  agency  agrees  with  the  comments 
that  the  warning  "Do  not  swallow"  is 
not  needed  for  drug  products  included  in 
this  rulemaking  for  the  relief  of  oral 
discomfort.  The  agency  believes  that 
products  such  as  oral  mucosal 


analgesics,  agents  for  the  relief  of 
toothache,  and  oral  mucosal  protectants 
that  are  directly  applied  in  small 
amounts  to  small  areas  of  the  oral 
mucous  membranes  or  to  the  teeth  (e.g., 
as  a  liquid  or  gel)  do  not  require  such  a 
warning.  These  products  are  not 
intended  to  be  used  in  large  amounts  in 
the  mouth,  and  the  small  amount  of  drug 
that  an  individual  would  undoubtedly 
swallow  would  cause  no  harm. 
Therefore,  the  agency  will  not  include 
the  warning  "Do  not  swallow,"  which 
was  recommended  by  the  Panel  for 
agents  for  the  relief  of  toothache,  oral 
mucosal  analgesics,  and  oral  mucosal 
protectants  in  §§  354.50(c)(l)(iv), 
354.55(c)(l)(iii).  and  354.60(c)(3), 
respectively.  However,  for  oral  mucosal 
analgesics  formulated  as  a  mouthwash 
(oral  rinse),  the  agency  believes  that  the 
directions  for  use  of  the  product  should 
state  that  the  product  should  be  spit  out 
after  rinsing.  The  agency  is  including  the 
wording  "*  *  *  and  then  spit  out"  in  the 
directions  for  mouthwashes  (oral  rinses) 
in  §  356.52(d)(l)(i),  (d)(2)(i),  (d)(4){i). 
{d)(5)(i),  {d)(6)(i).  (d)(7)(i){A)  and  (B).  and 
(d)(8)(i)  of  this  proposal. 

Both  tooth  desensitizers  and  fluoride 
dentifrices  are  used  in  the  same  manner, 
i.e.,  brushed  on  the  teeth  with  a 
toothbrush  and  then  spit  out.  The  Panel 
did  not  recommend  and  the  agency  did 
not  propose  a  warning  concerning  the 
avoidance  of  swallowing  for  fluoride 
dentifrices  because  these  products  have 
a  long  history  of  safe  use  (see  the 
advance  notice  of  proposed  rulemaking 
for  OTC  anticaries  drug  products 
published  in  the  Federal  Register  of 
March  28. 1980  (45  FR  20666  at  20682) 
and  the  tentative  final  monograph  for 
OTC  anticaries  drug  products  published 
in  the  Federal  Register  of  September  30. 
1985  (50  FR  39854  at  39864)). 
Accordingly,  the  agency  believes  that 
such  a  warning  is  not  warranted  for 
tooth  desensitizer  drug  products.  In 
addition,  as  stated  by  the  comment, 
tooth  desensitizers  are  recommended  for 
adult  use  and  not  for  children  under  12 
years  of  age,  thus  there  is  little 
likelihood  that  the  intended  population 
would  ingest  the  product.  The  Dental 
Panel  stated  that,  even  in  children  aged 
3  to  6  years,  the  large  majority  swallow 
less  than  0.5  gram  of  toothpaste  per 
brushing  (47  FR  22712  at  22751).  Adults 
could  be  expected  to  swallow  even  less. 
For  these  reasons,  the  agency  is  not 
including  in  this  proposal  the  warning 
regarding  swallowing  that  was 
recommended  by  the  Panel  for  tooth 
desensitizer  drug  products  in 
S  354.65(c)(2). 

29.  One  comment  objected  to  the 
Dental  Panel's  statement  in  47  FR  22712 
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at  22728  that  "most  toothache-remedies 
are  very  caustic  preparations  which  will 
bum  the  oral  mucosa"  insofar  as  it 
purports  to  apply  to  benzocaine.  The 
comment  noted  that  benzocaine,  as 
stated  by  the  Panel,  "is  one  of  the  more 
widely  used  and  safest  topical 
anesthetics  found  in  OTC  preparations" 
(47  FR  22737).  The  comment  added  that 
the  Panel  found  the  irritancy  and 
sensitivity  incidence  of  benzocaine  were 
at  levels  of  other  commonly  used  drugs 
(47  FR  22738),  and  that  the  Panel  did  not 
believe  a  warning  as  to  that  effect  was 
required  for  the  ingredient.  The 
comment  requested  that,  should 
benzocaine  be  placed  in  Category  I,  the 
"irritation"  warning  recommended  by 
the  Panel  in  $  354.50(c)(l)(jii)  should  not 
apply  to  products  containing 
benzocaine. 

The  Dental  Panel's  statement  referred 
to  by  the  comment  was  part  of  a  general 
discussion  on  toothache  remedies.  It  is 
not  clear  in  the  discussion  to  what 
preparations  the  Panel  was  referring.  It 
is  possible  that  the  Panel  was  referring 
to  eugenoL  which  it  stated  is  known  to 
be  very  caustic  (47  FR  22727).  In 
addition,  the  Penal  described  this 
statement  as  pertaining  to  "most,"  not 
"all"  toothache  remedies.  The  agency 
believes  that  the  Panel  did  not  intend  for 
the  statement  to  apply  to  benzocaine 
because  the  Panel  stated  elsewhere  in 
its  report  that  the  incidence  of 
benzocaine  irritancy  equals  that  of  other 
commonly  used  dn^  and  is  less  than 
that  of  the  more  frequently  used 
sensitizer  (47  FR  22738). 

The  "irritation"  warning  in 
S  354.50(c)(l)(ui)  referred  to  by  the 
conunent  states,  "If  irritation  persists, 
inflammation  develops,  or  if  fever  and 
infection  develop,  discontinue  use  and 
see  your  dentist  or  physician  promptly." 
This  statement  was  proposed  as  a 
general  warning  required  for  all 
Category  I  ingredients  in  all  classes  of 
drug  products  for  the  relief  of  oral 
discomfort  (i.e.,  agents  for  the  relief  of 
toothache,  oral  mucosal  analgesics,  oral 
mucosal  protectants,  and  tooth 
desensitizers).  The  warning  statement 
does  not  refer  to  any  specific  ingredient, 
but  rather  refers  to  the  condition  that  is 
being  treated.  If  the  condition  does  not 
improve  or  if  it  worsens,  the  consumer  is 
instructed  to  seek  professional 
treatment  Therefore,  the  agency  does 
not  accept  the  comment's  claim  that  the 
warning  statement  is  not  applicable  to 
benzocaine. 

As  discussed  in  comment  5  above, 
benzocaine  remains  in  Category  III  as 
an  agent  for  the  relief  of  toothache  in 
this  amendment.  However,  even  if 
sufficient  effectiveness  data  are 


submitted  to  reclassify  benzocaine  to 

Category  I,  the  agency  will  still  require 

the  general  warning  statement 

reconunended  by  the  Panel  in 

1 354.S0(c)(l)(iii)  of  its  report  or  a  similar 

warning. 

30.  Three  comments  objected  to  many 
of  the  warnings  proposed  by  the  Dental 
Panel  for  tooth  desensitizer  drug 
products  in  {  354.6S(c).  Objecting  to  the 
warning  in  $  354.65(c)(l]  that  states.  "Do 
not  continue  use  beyond  2  weeks  except 
under  supervision  of  a  dentist"  All  of 
the  comments  argued  that  2  weeks  is  not 
an  adequate  trial  period  for  the  use  of 
tooth  desensitizers  because  the 
effectiveness  of  desensitizing  agents 
may  not  be  apparent  after  only  2  weeks 
of  regular  use.  Two  of  the  comments 
maintained  that  about  SO  percent  of  the 
population  does  not  regulariy  visit  or 
have  access  to  a  dentist  and,  as  a  result 
makes  use  of  OTC  medications.  These 
comments  stated  that  in  the  absence  of 
a  dental  recommendation,  4  weeks, 
rather  than  2  weeks,  is  a  more  realistic 
trial  period  for  the  use  of  a  tooth 
desensitizer.  The  comments  stated  that 
they  were  aware  of  the  Panel's  concern 
that  a  diagnosis  of  hypersensitivity  may 
not  accurately  be  made  without 
professional  advice,  but  contended  that 
the  majority  of  sufferers  could  make  the 
association  between  inciting  factors  and 
the  symptoms  of  hypersensitivity.  One 
comment  recommended  that  the  agency 
combine  S  354.65  (c)(1)  and  (c)(4)  to  read 
as  follows:  "If  relief  is  not  apparent  after 
4  weeks  of  regular  use  or  if  the  intensity 
of  pain  increases,  see  your  dentist  as 
this  may  indicate  a  serious  dental 
problem."  The  other  two  comments 
suggested  that  (  354.65(c](l)  be  revised 
to  read  as  follows:  "Do  not  continue  use 
beyond  4  weeks  in  the  absence  of  relief 
except  as  directed  by  a  dentist  When 
used  on  a  daily  basis,  a  decrease  in 
sensitivity  should  occur  within  the  first  2 
weeks  and  greater  improvement  will 
occur  as  regiUar  use  continues." 
One  comment  requested  that 
proposed  {  354.65(c)(5).  which  states 
"See  your  dentist  as  soon  as  possible 
whether  or  not  relief  is  obtained,"  be 
revised  to  read  as  follows:  "If  relief  is 
not  apparent  after  4  weeks  of  regular 
use  or  if  the  intensity  of  pain  increases, 
see  your  dentist  as  this  may  indicate  a 
serious  dental  problem."  The  comment 
maintained  that  if  sensitivity  is 
effectively  reduced  after  4  weeks,  it  is 
unnecessary  for  the  consumer  to  consult 
a  dentist.  However,  the  comment  added 
that  if  sensitivity  is  not  reduced  after  4 
weeks,  a  dmtist  should  be  consulted  as 
soon  as  possible  because  a  dental 
problem  may  be  present  One  comment 
recommended  replacing  iS  354.65  (c)(4) 


and  (c](5]  with  the  following  "Caution" 
statement:  "Caution:  Sensitive  teeth  may 
require  professional  attention.  See  your 
dentist  if  the  problem  persists  or  if 
irritation  occurs."  Ilie  other  comment 
recommended  a  similar  statement 
"Caution:  Sensitive  teeth  may  require 
professional  attention.  See  your  dentist 
if  the  problem  persists."  Both  comments 
contended  that  the  two  warnings 
proposed  by  die  Panel  (S  354.65  (c)(4) 
and  (c)(5])  are  excessively  and 
unnecessarily  alarming  and  that  the 
same  purpose  could  be  accomplished  in 
a  less  alarming  manner  by  using  a 
caution  statement  similar  to  one 
recommended  above. 

The  agency  agrees  with  the  comments 
that  when  treating  dental 
hypersensitivity  with  a  tooth 
desensitizer,  4  weeks  is  a  more 
reasonable  trial  period  than  2  weeks. 
Clinical  data  submitted  to  the  agency  in 
support  of  the  Category  I  status  of 
potassium  nitrate  as  a  tooth  desensitizer 
clearly  demonstrate  that 
hypersensitivity  may  be  reduced  after  2 
weeks  treatment  but  the  reduction 
increases  steadily  and  is  more  apparent 
after  4  weeks  treatment.  (See  comment  9 
above.) 

Although  all  of  the  comments 
maintained  that  hypersensitivity  can  be 
self-diagnosed  and  self-treated  by  the 
consiuner.  the  agency  believes  that  a 
professional  diagnosis  is  necessary 
before  using  a  tooth  desensitizer  for 
longer  than  4  weeks.  Dental 
hypersensitivity  may  have  many  causes 
iiicluding  faulty  restorations,  cracked 
teeth,  or  infected  dental  pulp  (47  FR 
22712  at  22750].  Because  none  of  Uiese    - 
conditions  would  be  helped  by  a  tooth 
desensitizer  (47  FR  22750),  die  agency 
believes  that  a  dentist's  evaluation  and 
treatment  is  necessary  before  using  a 
tooth  desensitizer  for  longer  than  4 
weeks.  The  agency  agrees  with  the 
Panel  that  tooth  desensitizers  should  be 
available  as  OTC  drug  products  for 
temporary  use  until  a  dentist  can  be 
seen  or  for  longer  use  under  professional 
supervision  (47  FR  22749).  However, 
because  hy]}er8ensitivity  may  be  caused 
by  conditions  that  require  treatment  by 
a  dentist,  the  agency  concludes  that  4 
weeks  is  an  adequate  period  of  time  for 
a  consumer  to  use  a  tooth  desensitizer 
without  professional  advice  even  if  the 
condition  appears  to  improve. 

The  agency  believes  that  the  two 
warnings  recommended  by  the  Panel  in 
S9  354.65  (c)(4)  and  (c)(5)  can  be 
combined  with  the  warning 
recommended  in  §  354.65(c)(1)  and 
simpUfied  into  one  warning  which  is 
proposed  in  f  356.62(c)  as  follows: 
"Sensitive  teeth  may  indicate  a  serious 
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problem  that  mt  y  need  prompt  care  by  a 
dentist.  See  you '  dentist  if  the  problem 
persists  or  wors  ;ns.  Do  not  use  this 
product  longer  tjian  4  weeks  unless 
recommended  \Af  a  dentist  or  doctor." 
The  agency  hasjdetermined  that  the 
signal  word  "warning"  rather  than  the 
word  "caution"  Jwill  be  used  routinely  in 
OTC  drug  labeliig  that  is  intended  to 
alert  consumers:  to  potential  safety 
problems.  Therefore,  the  word 
"warning"  will  he  used  for  the  above 
statement  in  thi^  proposal. 

31.  One  comnjent  objected  to  the 
Dental  Panel's  tiramings  recommended 
for  tooth  desen^tizers  in  S  354.65(c)(3). 
"Children  undei  12  years  of  age  should 
be  supervised  iQ  the  use  of  this 
product."  The  cbmment  stated  that  the 
oral  toxicity  of  uiese  products  is  very 
low  based  on  the  amount  of  product 
used  for  normal  daily  toothbrushing  (of 
which  only  5  tojlO  percent  is  actually 
ingested)  or  ev^  if  the  entire  tube  were 
inappropriately  ingested.  The  comment 
suggested  that  because  tooth 
desensitizers  pijesent  a  minimal  health 
risk  to  children  jupon  ingestion  during 
normal  use  andl  because  dentinal 
hypersensitivitj  is  primarily  an  adult 
condition,  the  warnings  in  55  354.65 
(c)(2)  and  (c)(3)Iare  not  appropriate  for 
tooth  desensitiiers  and  should  be 
deleted. 

Three  commants  recommended  that 
the  agency  delate  the  Panel's 
recommended  warning  in  5  354.65(c)(6), 
which  states  "If  irritation  persists, 
inflammation  djevelops,  or  if  fever  and 
infection  develop,  discontinue  use  and 
see  yoiu'  dentisl  or  physician  promptly." 
Two  comments!  contended  that 
irritation,  fever,  and  infection  are  not 
relevant  to  the  condition  of,  or  the 
products  avaiU  ble  for,  sensitive  teeth. 
Two  comments  suggested  that  this 
warning  was  uimecessarily  alarming, 
and  one  of  theiii  added  that  the  warning 
e  to  the  consumer's 
1  precautions  because  of 
use  in  unwarranted 


would  contrib 
negation  of  la 
their  excessivi 
situations. 

All  three  co 
Panel's  reco; 
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ments  suggested  that  the 
ended  warning  in 
5  354.56(c)(7).  irhich  states  "Do  not 
exceed  recomiiiended  dosage,"  be 
deleted  because  dentifrice  products 
have  a  universally  accepted,  standard 
method  of  use  bnd  that  their  safety,  as  a 
class,  makes  siich  a  warning 
unnecessary.  'Iwo  comments  stated  that 
the  proposed  warning  appeared 
excessive  for  the  dentifrice  product 
category  and  afiould  properly  be 
reserved  for  those  products  that  require 
it  so  as  to  avoid  diluting  the  impact  of 
the  message,  ^hile  one  comment  added 
that  it  is  not  pttssible  or  necessary  to 


establish  a  "recommended  dosage"  for 
dentifrices. 

The  agency  agrees  with  the  comments 
that  55  354.65  (c)(3),  (c)(6),  and  (c)(7)  are 
not  necessary  for  the  safe  use  of  a  tooth 
desensitizer  drug  product.  The  toxicity 
of  the  Category  III  tooth  desensitizing 
agents  discussed  in  the  Panel's  report  is 
low  (47  FR  22712  at  22751  to  22756)  and 
products  containing  these  ingredients 
are  not  likely  to  be  used  to  any  great 
extent  by  children  under  12.  Based  upon 
the  new  directions  proposed  by  the 
agency  for  tooth  desensitizers  stating 
that  a  dentist  be  consulted  for  use  in 
children  under  12  (see  comment  38 
below),  the  agency  concludes  that  the 
warning  "Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product"  is  redundant. 

The  agency  reviewed  the  Panel's 
evaluation  of  tooth  desensitizing 
ingredients  (47  FR  22750)  and  did  not 
find  any  discussion  that  the  consumer 
should  consult  a  dentist  or  physician  if 
fever,  irritation,  or  infection  are  present. 
The  agency  does  not  consider  fever, 
irritation,  and  infection  as  being  related 
to  dental  hypersensitivity  and,  therefore, 
does  not  believe  that  a  warning  for  the 
consumer  to  consult  a  dentist  or 
physician  if  those  symptoms  are  present 
is  necessary  on  a  tooth  desensitizing 
drug  product. 

The  agency  concludes  that  the  Panel's 
recommended  warning  in  5  354.65(c)(7) 
"Do  not  exceed  reconunended  dosage" 
can  be  deleted.  The  agency  believes  that 
consumers  know  how  to  use  a  dentifrice 
and  that  it  is  unnecessary  as  well  as 
impractical  to  establish  a  recommended 
dosage  for  a  dentifrice. 

Therefore,  the  agency  is  not  including 
the  Panel's  recommended  55  354.65 
(c)(3),  (c)(6).  and  (c)(7)  in  this 
amendment. 

32.  Several  comments  disagreed  with 
certain  aspects  of  the  directions 
(5  354.50(d))  recommended  by  the 
Dental  Panel  for  agents  for  the  relief  of 
toothache  (47  FR  22712  at  22758).  Noting 
that  the  proposed  directions  specify  that 
the  medication  should  be  placed  on  a 
cotton  pledget,  the  comments 
maintained  that  a  cotton  pledget  is 
impractical  for  use  with  a  gel,  which  is 
placed  directly  into  a  tooth  cavity 
without  cotton.  Therefore,  the  directions 
should  be  modified  to  make  it  clear  that 
they  do  not  apply  to  gel  formulations. 
One  comment  stated  that  the  directions 
should  be  limited  to  eugenol  (85  to  87 
percent). 

One  comment  argued  that  the 
directions  that  restrict  use  of  a 
toothache  relief  medication  to  1  minute 
not  more  than  four  times  daily  are 
inconsistent  with  the  Panel's 


recommended  testing  requirements  for 
these  drugs,  which  state  that  the  cotton 
pledget  moistened  with  medication 
should  be  removed  after  5  minutes.  The 
comment  added  that  the  limitation  on 
the  frequency  of  application  is 
impractical  and  unnecessary  for  this 
class  of  products,  and  that  use  of  the 
drug  should  depend  on  patient 
requirements. 

"The  agency  acknowledges  that  the 
directions  recommended  by  the  Panel  in 
5  354.50(d)  may  not  be  appropriate  for 
all  ingredients  and/or  formulations 
(such  as  gels).  The  directions  (regarding 
use  of  a  cotton  pledget  and  limitation  of 
use  to  1  minute  not  more  than  four  times 
daily)  were  written  for  products 
containing  85  to  87  percent  eugenol,  the 
only  ingredient  classified  by  the  Panel 
as  a  Category  I  toothache  relief  agent. 
Eugenol  can  irritate  oral  mucous 
membranes;  therefore,  it  is  necessary  to 
place  eugenol  on  a  cotton  pledget  in 
order  to  confine  the  drug  to  the  tooth 
cavity,  and  prevent  its  spread  to  the  oral 
tissues.  Likewise,  the  1-minutetime 
limitation  is  necessary  to  prevent 
irritation.  Eugenol  is  classified  in 
Category  III  in  this  amendment  (see 
comment  7  above).  Because  there  are  no 
Category  I  ingredients  for  the  relief  of 
toothache,  no  labeling  for  this  use  is 
included  in  this  document.  However,  in 
the  event  that  eugenol  reaches 
monograph  status,  the  agency  is 
proposing  to  clarify  part  of  the 
directions  for  eugenol  to  instruct  the 
consumer  to  remove  the  cotton  pledget. 
The  revised  directions  would  be  as 
follows;  "*  *  *  Moisten  a  cotton 
pledget  with  1  or  2  drops  of  medication 
and  place  in  the  cavity  for 
approximately  1  minute  and  then 
remove  *  *  *."  As  discussed  below,  if 
other  ingredients  for  the  relief  of 
toothache  are  reclassified  to  Category  I, 
the  agency  will  propose  directions  that 
are  appropriate  for  those  ingredients. 

The  Panel  recommended  that  eugenol 
be  used  not  more  than  four  times  a  day 
(47  FR  22712  at  22728).  The  comment  did 
not  submit  any  data  in  support  of  a  more 
frequent  interval  of  using  eugenol; 
therefore,  the  agency  has  no  basis  for 
changing  the  Panel's  recommendation. 
The  agency  also  points  out  that  products 
to  relieve  toothache  are  intended  to  be 
used  only  for  a  short  time  until  a  dentist 
can  be  seen.  These  products  may 
provide  some  temporary  relief,  but  the 
underlying  cause  of  the  toothache 
remains  untreated.  Unrestricted  use  of 
such  products  may  tend  to  cause  an 
individual  to  postpone  a  necessary  visit 
to  the  dentist.  Therefore,  the  agency 
believes  that  it  is  in  the  consumer's  best 
interest  for  toothache  relief  agents  to 
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have  a  limitation  on  their  frequency  of 
use. 

33.  One  comment  contended  that  the 
age  limitations  in  the  Panel's  proposed 
dosage  for  benzocaine  as  an  agent  for 
the  dental  relief  of  toothache  are  in  error 
(47  FR  22712  at  22730).  The  comment 
stated  that  the  Panel  must  have 
intended  that  this  drug  be  limited  to  use 
in  individuals  12  years  and  older  rather 
than  the  "2  years  of  age  and  older"  as 
stated  in  the  Panel's  proposed  dosage. 

The  agency  does  not  believe  that  the 
Panel  intended  to  limit  the  use  of 
benzocaine  to  individuals  12  years  of 
age  and  older  in  its  proposed  dosage  for 
this  ingredient  as  a  toothache  relief 
agent  (47  FR  22730).The  Panel 
recommended  that  agents  for  the  relief 
of  toothache  are  appropriate  for  use  in 
children  under  12  years  of  age  when  it 
stated  that  eugenol  could  be  used  in 
children  2  years  of  age  and  older  (47  FR 
22758).  The  Panel  also  determined  that 
products  containing  benzocaine  are  safe 
for  use  in  children  under  the  age  of  12 
years  when  it  recommended  directions 
for  the  use  of  benzocaine  as  a  teething 
preparation  in  infants  4  months  of  age  or 
older  (47  FR  22738). 

The  comment  did  not  submit  any  data 
or  present  any  rationale  for  limiting  the 
use  of  benzocaine  as  an  agent  for  the 
relief  of  toothache  to  individuals  12 
years  of  age  and  older.  Therefore,  the 
agency  concludes  that  the  Panel's 
proposed  dosage  for  benzocaine  for  use 
as  an  agent  for  the  relief  of  toothache  in 
children  2  years  of  age  and  older  is 
appropriate  and  does  not  need  to  be 
revised. 

34.  One  comment  requested  that  a  gel 
dosage  form  be  included  in  the  Dental 
Panel's  proposed  dosage  for  benzocaine 
for  use  as  an  agent  for  the  relief  of 
toothache  (47  FR  22712  at  22730).  The 
comment  also  explained  that  the  use  of 
a  cotton  pledget  would  not  be 
appropriate  for  applying  benzocaine  in  a 
gel  dosage  form  to  an  open  tooth  cavity. 

The  agency  believes  that  a  gel  dosage 
form  may  be  appropriate  for  benzocaine 
used  as  an  agent  for  the  relief  of 
toothache  and  agrees  that  the  use  of  a 
cotton  pledget  to  apply  benzocaine  in  a 
gel  dosage  form  to  an  open  tooth  cavity 
would  not  be  necessary.  However,  the 
ingredient  benzocaine  remains  in 
Category  III  for  use  as  an  agent  for  the 
relief  of  toothache  in  this  amendment. 
(See  comment  5  above.)  Until  sufficient 
data  are  submitted  to  reclassify  this 
ingredient  to  Category  I  for  use  to 
relieve  toothache  pain,  the  agency  is  not 
able  to  proposed  directions  that  would 
address  the  dosage  form  to  be  used. 

35.  One  comment  objected  to  the 
Dental  Panel's  recommendation  that 
products  containing  butacaine  sulfate  be 


packaged  in  single-use  units  to  contain 
no  more  than  30  milligrams  (mg)  of 
butacaine  sulfate  each  with  no  more 
than  six  units  per  package  (47  FR  22712 
at  22719).  The  comment  stated  that  to 
repackage  its  butacaine  sulfate  dental 
ointment  (currently  marketed  as  a  4- 
percent  ointment  in  V*  and  1  ounce  (oz) 
tubes)  to  comply  with  the  Panel's 
recommendations  would  create  a 
number  of  problems,  all  contributing  to 
increased  production  costs.  The 
comment  added  that  its  present 
collapsible  tube  supplier  has  stated  that 
it  is  not  possible  to  provide  a  tube  for 
only  0.75  g  of  this  drug  product  and  thus 
it  would  be  necessary  to  change  the 
package  style.  The  comment  stated  that 
due  to  the  characteristics  of  this 
product,  the  best  packaging  alternative 
available  is  a  "fonn-nil-seal"  pouch,  for 
which  suitable  material  needs  to  be 
identified.  In  addition,  the  comment 
stated  that  the  size  of  the  pouch,  which 
needs  to  be  determined,  may  be  too 
small  to  permit  printing  of  the  required 
labeling,  so  that  separate  closures  would 
have  to  be  provided.  The  comment 
claimed  that  it  did  not  have  the 
capability  in-house  to  solve  those 
problems  and.  thus,  the  firm  would  be 
required  to  use  a  contract  packager. 

As  an  alternative  to  the  Panel's 
proposed  single-use  unit  package,  the 
comment  recommended  that  its 
currently  marketed  1-oz  tubes  be 
discontinued  and  the  package  of  six  V*- 
oz  tubes  be  maintained.  Each  V4-0Z  tube 
would  provide  10  applications  per  tube 
using  a  2-inch  ribbon  per  application 
because  the  fum  had  determined  in  its 
laboratory  that  30  mg  is  obtained  by 
using  this  amount  of  its  ointment  from 
the  V4-0Z  tube.  Thus,  the  comment 
recommended  that  the  statement  "apply 
not  more  than  a  two  inch  ribbon"  be 
added  to  the  directions  section  of  the 
labeling  for  these  products.  The 
comment  added  that  its  product  has 
been  marketed  for  over  40  years  with 
few  reports  of  adverse  reactions  over 
the  last  31  years!  none  of  which  were  of 
a  serious  nature,  and  contended  that  its 
recommended  packaging  and  directions 
for  products  containing  butacaine 
sulfate  rationally  resolve  the  problem  of 
package  size  limitations. 

The  agency  has  reviewed  the  adverse 
reaction  reports  that  have  been 
submitted  for  dental  products  containing 
butacaine  sulfate  (Ref.  1).  A  total  of 
three  adverse  reactions  have  been 
reported.  These  reports  do  not  support 
the  Panel's  recommendation  to  package 
and  label  4  percent  butacaine  sulfate  in 
single-use  units  containing  no  more  than 
0.75  g  of  the  product  with  no  more  than 
six  units  per  package.  One  woman  had 
an  allergic  reaction  to  the  drug  which 


would  not  be  unusual  for  a  "caine"  type 
of  local  anesthetic.  Because  of  sudi 
allergic  reactions,  the  Panel 
recommended,  and  the  agency  is 
proposing,  the  warning  "Do  not  use  this 
product  if  you  have  a  history  of  allergy 
to  local  anesthetics  such  as  procaine, 
butacaine,  benzocaine,  or  other  'caine' 
anesthetics."  One  man  experienced 
edema  and  developed  an  ulcer  in  the 
mouth  while  using  the  drug.  This 
marketing  history  of  only  three 
relatively  mild  adverse  reactions  while 
butacinae  sulfate-has  been  marketed  in 
a  dental  ointment  without  package  size 
limitations  supports  the  comment's 
contention  that  package  size  limitations 
supports  the  comment's  contention  that 
package  size  limitations  are  not 
necessary  for  the  safe  marketing  of  OTC 
drug  products  containing  this  ingredient. 
Therefore,  the  agency  is  not  proposing 
package  size  limitations  for  butacaine 
sulfate  in  this  tentative  fmal  monograph 
and  is  revising  the  directions  for  use  for 
these  products  to  delete  reference  to 
single-use  packaging. 

The  agency  is  also  deleting  the  Panel's 
warnings  recommended  specifically  for 
butacaine  sulfate  in  §  354.55(c)(4)  of  its 
proposed  monograph  because  the 
information  in  these  warnings  is 
inbluded  in  the  directions  for  use  for 
these  products  in  S  356.52(d)(3)  of  this 
proposal.  The  Dental  Panel's 
recommended  direction  "do  not  use 
more  than  one  unit  at  a  time  (each  unit 
to  contain  no  more  than  30  milligrams]" 
contains  the  substance  of  the  comment's 
suggested  phrase  "apply  not  more  than  a 
two  inch  ribbon"  without  being  product 
specific.  Because  the  size  of  the  opening 
of  a  particular  container  and  the 
consistency  of  a  particular  drug  product 
will  affect  the  amount  of  drug  delivered 
in  a  given  "ribbon"-size  of  the  product, 
the  agency  is  revising  the  directions  to 
require  a  dosage  of  30  mg  butacaine 
sulfate  per  apphcation  which  is  relevant 
to  all  drug  products  regardless  of  their 
consistency  or  the  size  of  the  package 
opening.  The  agency  is  also  revising  the 
directions  for  butacaine  sulfate  for 
clarity  and  to  conform  with  the  format 
of  other  OTC  drug  monographs  to  read 
"For  products  containing  butacaine 
sulfate  identified  in  §  356.12(c)— The 
product  contains  30  milligrams 
butacaine  sulfate  per  dosage  unit. 
Adults:  Apply  (manufacturer  should 
state  specific  amount  of  product  that 
contains  30  milligrams  butacaine 
sulfate]  to  the  affected  area.  Do  not 
apply  again  for  at  least  3  hours,  do  not 
use  more  than  three  applications  in  24 
hours  unless  directed  by  a  dentist  or 
doctor.  Children  under  12  years  of  age: 
Consult  a  dentist  or  doctor." 
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36.  One  commeni  objected  to  the 
Dental  Panel's  limitation  of  phenol- 
containing  oral  mu^sal  analgesic 
products  to  two  categories,  i.e.,  teething 
p.~eparations  and  oental  rinses.  The 
comment  stated  that  the  other  two 
Category  I  oral  mucosal  analgesics, 
benzocaine  and  buitacaine  sulfate,  do 
not  share  this  limitation.  The  comment 
expressed  concern  that  products 
containing  phenol  would  be  restricted  to 
a  liquid  dosage  fortn,  such  as  a  dental 
rinse  only,  while  p^ucts  containing 
benzocaine  and  bukacaine  sulfate  could 
be  marketed  in  dosage  forms  other  than 
dental  rinses,  suchlas  sprays  and  gels. 
The  comment  statad  that  sprays  and 
gels  have  been  use^  for  a  long  time  by 
consumers  and  professionals  for  treating 
conditions  requiriTS  topical  analgesia, 
that  the  Panel  did  Bot  provide  reasons 
why  phenol  was  litjiited  to  teething 
preparations  and  d|ental  rinses,  and  that, 
without  scientific  jtetification  for  this 
limitation,  the  tentative  final  monograph 
should  provide  for  khe  continued  use  of 
phenol-containing  iiprays  and  gels. 

Some  of  the  ingn  idients,  including 
phenol  preparation  s,  evaluated  by  the 
Dental  Panel  in  its  ■eport  on  OTC  relief 
of  oral  discomfort  <  Irug  products  were 
also  evaluated  by  t^e  oral  Cavity  panel 
oral  health  care 
22760)  and  by  the 
egment  of  the 
graph  for  OTC  oral 
health  care  drug  products  (53  FR  2436). 
Because  of  the  sim^arities  and  overlap 
between  these  twoirulemakings,  the 
agency  has  decided  to  combine  them. 
(See  part  II.  paragraph  B.l.  below.) 
Therefore,  the  ageqcy  is  amending  the 
tentative  final  monbgraph  for  OTC  oral 
health  care  drug  products  to  include  the 
ingredients  and  inc^cations  reviewed  by 
the  Dental  Panel  a)  OTC  drug  products 
for  the  relief  of  oral  discomfort.  Oral 
mucosal  analgesic  Ingredients  are  being 
included  as  oral  health  care  anesthetic/ 
analgesic  ingredients.  (Sec  part  11. 
paragraph  B.5.  below.)  The  agency 
proposed  directions  for  phenol 
preparations  in  5  366.55(d)(6)(i]  (A)  and 
(B)  and  §  356.55(d)te)(ii)  of  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products  Ithat  provide  for  solid 
and  nonsolid  dosage  forms  and  for 
direct  application  ^s  well  as  for  use  as  a 
mouthwash  (oral  rihse)  (53  FR  2436  at 
2459).  The  agency  -  lelieves  that  these 


in  its  report  on  OT 
drug  products  (47 
agency  in  the  Hrst 
tentative  final  moi 


IMI 


proposed  directions  answer  the 
comment's  concerns. 

Because  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  did  not 
address  teething  preparations,  the 
agency  is  amending  the  recommended 
directions  for  phenol  preparations  by 
adding  the  following  directions  for  use 
in  §  356.52(d)(7)(iii]  of  this  proposal: 
"For  products  intended  for  use  as  a 
teething  preparation,  the  product  is  an 
aqueous  solution  or  suspension 
containin^g  phenol  or  phenolate  sodium 
equivalent  to  0.5  percent  phenol.  For 
infants  and  children  4  months  to  under 
12  years  of  age:  Apply  to  the  affected 
area.  Use  up  to  6  times  daily  or  as 
directed  by  a  dentist  or  doctor." 

37.  One  comment  made  several 
recommendations  regarding  the 
directions  for  use  recommended  by  the 
Dental  Panel  for  phenol  preparations.  It 
stated  that  the  Panel's  recommended 
directions  for  the  use  of  phenol-    • 
containing  oral  mucosal  analgesics  fail 
to  consider  the  differences  in  the 
appropriate  dosage  limitations  between 
dental  rinses  and  other  dosage  forms. 
The  comment  agreed  with  the  Dental 
Panel's  recommendation  that  the  total 
daily  dosage  of  phenol  be  limited  to  a 
maximum  of  600  mg  for  adults  and 
children  12  years  of  age  and  older, 
adding  that  this  limitation  is  consistent 
with  the  maximum  daily  dosage  for 
phenol-containing  lozenges 
recommended  by  the  Oral  Cavity  Panel 
(47  FR  22760  at  22928).  However,  the 
comment  indicated  that  the  Dental 
Panel's  phrasing  of  the  directions  in 
§  354.55(d)(4]  may  lead  one  to  believe 
that  the  daily  dosage  hmitation  applies 
to  the  amount  of  product  that  is  used  as 
a  rinse  rather  than  the  amount  of  active 
ingredient  that  may  be  potentially 
ingested.  The  comment  emphasized  the 
importance  of  recognizing  that  the 
actual  amount  of  product  ingested 
represents  only  a  small  portion  of  the 
amount  of  liquid  placed  in  the  oral 
cavity.  To  support  its  statement,  the 
comment  submitted  a  number  of  studies 
concerning  the  volume  of  mouthrinse 
used  under  unsupervised  conditions 
(Ref.  1),  the  maximum  absorption  of 
phenol  (Ref.  2),  and  the  duration  of 
anesthesia  (Refs.  3  through  6).  Based  on 
these  studies,  the  comment  stated  that 
the  maximum  amount  of  phenol 
absorbed  during  rinsing  of  the  mouth 
with  a  preparation  containing  1.4 
percent  phenol  is  12  percent;  the 
maximum  duration  of  anesthesia  is  2 
hours:  and  the  mean  volume  of  liquid 
used  by  the  subjects  to  rinse  the  oral 
cavity  is  16.5  milliliters  (mL).  According 
to  the  comment,  if  this  volume  of  rinse  is 
used  every  2  hours  "around-the-clock." 


the  maximum  amount  of  phenol  ingested 
(348  mg)  is  well  below  the  600-mg  limit 
recommended  by  both  the  Dental  Panel 
and  the  Oral  Cavity  Panel  for  adults  and 
children  12  years  of  age  and  older. 

The  comment  also  stated  that  age  has 
no  influence  on  the  duration  of  topical 
anesthesia  and  that  a  dose  frequency  of 
every  2  hours  is  also  appropriate  for 
children  6  to  12  years  of  age.  The 
comment  suggested  a  volume  limitation 
of  15  mL  for  this  age  group  and  stated 
that  rinsing  with  15  mL  of  1.4  percent 
phenol  every  2  hours  "around-the-clock" 
could  result  in  a  maximum  absorption  of 
25  mg  of  phenol  per  dose,  which  would 
not  exceed  the  300-mg  total  daily  dose 
limit  recommended  by  the  Dental  Panel 
for  children  6  to  under  12  years  of  age. 

The  comment  further  contended  that 
the  Dental  Panel  unnecessarily 
restricted  the  dose  frequency  for  phenol- 
containing  oral  mucosal  analgesic 
solutions  to  a  maximum  of  six  times  per 
day.  As  an  alternative,  the  comment 
recommended  that  the  maximum  single 
dosage  for  adults  beset  at  50  mg  every  2 
hours,  stating  that  a  50-mg  dose  used  at 
2-hour  intervals  would  comply  with  the 
maximum  daily  dosage  of  600  mg  phenol 
recommended  by  the  Dental  and  Oral 
Cavity  Panels.  The  comment  submitted 
data  to  support  its  recommendations 
(Refs.  1  through  6).  For  children  6  to 
under  12  years  of  age,  the  comment 
stated  that  the  maximum  single  dose 
should  not  exceed  25  mg  of  phenol  with 
a  300-mg  maximum  daily  dosage  of 
phenol.  The  comment  noted  that  these 
maximum  dosage  limits  represent  the 
quantity  of  phenol  ingested  and  that  it  is 
highly  unlikely  that  a  consumer  would 
use  a  product  "around-the-clock"  (for  24 
hour),  but  if  this  did  occur,  the  total 
daily  dosage  would  still  be  within  the 
acceptable  safety  limits. 

The  comment  requested  that 
§  354.55(d)(4)  be  revised  to  read  as 
follows: 

(4)(i)  For  products  containing  phenol 
identified  in  §  354.12(c).  "Apply  to 
(spray  on)  the  affected  area.  Repeat 
every  two  hours  if  necessary." 

(ii)  For  products  containing  phenol 
identified  in  §  354.12(c)  when  used  as  a 
dental  rinse.  "Rinse  the  affected  area  for 
approximately  15  seconds  then  expel 
remainder.  Repeat  every  two  hours  if 
necessary." 

Some  of  the  ingredients,  including 
phenol  preparations,  evaluated  by  the 
Dental  Panel  in  its  report  on  OTC  relief 
of  oral  discomfort  drug  products  were 
also  evaluated  by  the  Oral  Cavity  Panel 
in  its  report  on  OTC  oral  health  care 
drug  products  (47  FR  22760)  and  by  the 
agency  in  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
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health  care  drug  products  (53  FR  2436). 
Because  of  the  similarities  and  overlap 
between  these  two  rulemakings,  the 
agency  has  decided  to  combine  them. 
(See  part  II.  paragraph  B.l.  below.) 
Therefore,  the  agency  is  amending  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  to  include  the 
ingredients  and  labeling  reviewed  by  the 
Dental  Panel  as  OTC  drug  products  for 
the  relief  of  oral  discomfort.  In  this 
amendment,  the  agency  is  proposing  to 
include  oral  mucosal  analgesic 
ingredients  and  labeling  in  the 
anesthetic/analgesic  sections  of  the  oral 
health  care  drug  products  tentative  final 
monograph.  (See  comment  36  above.] 

The  agency  addressed  many  of  the 
comment's  concerns  in  the  first  segment 
of  the  tentative  final  monograph  for 
OTC  oral  health  care  drug  products  and 
proposed  directions  for  phenol 
preparations  in  S  356.55(d](6)(i)  (a)  and 
(b)  and  S  356.55(d)(6)(ii]  (53  FR  2436  at 
2459).  The  agency  discussed  the 
following  concerns  expressed  by  the 
comment:  for  adults  and  children  12 
years  of  age  and  over  and  for  children 
ages  6  to  under  12,  a  maximum  daily 
dosage  of  phenol  of  600  mg  and  300  mg, 
respectively  (53  FR  2440  and  2441):  a  2- 
hour  dosage  frequency  for  the  solid 
dosage  form  (10  to  50  mg  of  phenol)  and 
for  dosage  forms  other  than  solid  (0.5  to 
1.5  percent  phenol)  (53  FR  2440  and 
2441);  no  restriction  of  rinsing  volume 
for  adults  and  children  12  years  of  age 
and  over,  a  proposal  for  a  10  mL 
restriction  of  rinsing  volume  for  children 
6  to  under  12  years  of  age  (53  FR  2455);  a 
rinsing  time  of  at  least  15  seconds  for 
both  adults  and  children  6  years  of  age 
and  oven  for  direct  application  for 
adults  and  children  2  years  of  age  and 
older,  to  allow  the  products  to  remain  in 
place  for  at  least  15  seconds  (53  FR 
2455),  and  to  change  the  term  "expel 
remainder"  to  "spit  out"  (53  FR  2438). 

The  agency  believes  that  the  above- 
referenced  discussions  and  the  proposed 
directions  for  phenol  preparations  in 
§  356.55(d](6](i]  (a)  and  (b)  and 
§  356.55(d)(6)(ii)  in  the  first  segment  of 
the  tentative  final  monograph  for  OTC 
oral  health  care  drug  products  answer 
the  comment's  concerns. 

The  agency  has  reviewed  the  Dental 
Panel's  recommended  term  "dental 
rinse"  used  in  S  354.55(d)(4)  and  is 
proposing  to  change  the  teim  to 
"mouthwash  (oral  rinse)"  in  order  to 
better  describe  the  use  of  the  product 
and  to  be  consistent  with  the  agency 
proposal  in  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
health  car  drug  products. 
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38.  Three  comments  objected  to  the 
directions  proposed  by  the  Dental  Panel 
for  tooth  densensitizers  in  S  354.65(d). 
One  comment  stated  that  the  sentence 
"For  children  under  2  years  of  age  there 
is  no  recommended  dosage  except  under 
the  advice  and  supervision  of  a  dentist 
or  physician,"  is  unnecessary.  The 
comment  reasoned  that  children  under  2 
years  of  age,  whose  teeth  are  erupting 
through  the  gum,  would  not  use  a 
densensitizing  toothpaste  because 
neither  gingival  recession  nor 
periodontitis  would  be  present  for  the 
period  of  time  necessary  to  cause  gum 
recession  or  tooth  erosion  which  lead  to 
dentinal  hypersensitivity.  The  comment 
added  that  the  statement  "Children 
under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product,"  is 
likewise  unnecessary  in  the  directions 
because  the  oral  toxicity  of  tooth 
desensitizers  is  low,  and  only  5  to  10 
percent  of  the  toothpaste  is  ingested 
during  actual  brushing.  The  comment 
maintained  that  because  dental 
hypersensitivity  is  primarily  an  adult 
condition,  a  health  risk  to  children 
resulting  from  ingestion  of  a  tooth 
desensitizer  is  highly  unlikely  under 
conditions  of  normal  use.  The  other  two 
comments  stated  that  the  directions  are 
excessively  wordy,  considering  the 
familiarity  of  users  with  the  product 
category.  They  recommend  the  following 
directions:  "Use  in  place  of  your  regular 
toothpaste  or  as  your  dentist  directs. 
Consult  your  dentist  for  use  by  children 
under  12  years  of  age." 

The  agency  agrees  with  the  comment 
that  dental  hypersensitivity  is  primarily 
an  adult  condition,  that  directions  for 
use  by  children  are  unnecessary,  and 


that  these  drug  products  need  not  be 
used  in  children  unless  directed  by  a 
dentist  or  doctor.  Additionally,  data 
submitted  to  the  agency  in  support  of 
the  effectiveness  of  potassium  nitrate  as 
a  tooth  desensitizer  (Refs.  1  and  2]  (see 
also  comment  8  above)  indicate  that  at 
least  a  1-inch  strip  of  dentifrice  should 
be  used  twice  a  day  for  optimum 
effectiveness.  Based  on  the  studies 
conducted,  the  consumer  should  be 
instructed  to  brush  thoroughly  for  at 
least  1  minute  so  that  the  potassium 
nitrate  is  applied  to  all  sensitive  areas  of 
the  teeth.  Further,  because  of  the 
sensitivity  of  the  teeth,  the  agency 
believes  that  it  should  be  suggested  to 
consumers  that  a  soft  bristle  toothbrush 
be  used  to  apply  the  dentifrice. 
Therefore,  in  this  tentative  final 
monograph,  the  agency  is  proposing  in 
S  356.62(d)  that  the  directions  for  tooth 
desensitizers  read  as  follows:  "Adults 
and  children  12  years  of  age  and  older 
Apply  at  least  a  1-inch  strip  of  the 
product  onto  a  soft  bristle  toothbrush. 
Brush  teeth  thoroughly  for  at  least  1 
minute  twice  a  day  (morning  and 
evening)  or  as  recommended  by  a 
dentist  or  doctor.  Make  sure  to  brush  all 
sensitive  areas  of  the  teeth.  Children 
under  12  years  of  age:  consult  a  dentist 
or  doctor." 
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39.  One  comment  requested  that  the 
oral  mucosal  analgesic  portion  of  the 
tentative  final  monograph  include  a 
section  on  professional  labeling.  The 
comment  noted  that  the  Dental  Panel 
classified  certain  indications  for  oral 
mucosal  analgesics  in  Category  II, 
specifically  post-extraction  pain  and  the 
pain  of  a  gingivectomy.  The  comment 
agreed  with  the  Panel  that  these 
indications  are  inappropriate  for 
consumer  labeling,  but  maintained  that  . 
they  are  legitimate  uses  of  local 
anesthetics  by  the  dental  professional. 
Requesting  that  the  agency  develop  and 
include  in  the  tentative  final  monograph 
acceptable  labeling  indications  for  use 
only  in  promotion  to  professionals,  the 
comment  suggested  that  such  legitimate 
indications  include  claims  for  relief  of 
pain  associated  with  gingivectomy, 
insertion  of  immediate  dentures, 
pericoronitis,  aphthous  ulcers,  infectious 
stomatitis,  Vincent's  infection,  tooth 
extraction  and  other  oral  surgery,  and 
for  preinjection  topical  anesthesia. 

The  agency  believes  that  some  of  tne 
comment's  suggested  indications  for 
products  containing  topical  anesthetic/ 
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analgesic  (oral  mucosal  analgesic] 
ingredients  could  be  included  in  the 
professional  iabd^  section  of  the 
monograph.  The  pental  Panel  found  that 
a  combtnation  of  4  topical  anesthetic/ 
analgesic  and  a  denture  adhesive  is  a 
rational  combination  because  it  may 
enable  a  denture  i(vearer  to  benefit  from 
the  analgesic  act^n,  while  the  adhesive 
helps  to  secure  th^  dentures,  and  both 
actions  increase  t^e  comfort  of  the  user 
(47  FR  22712  at  22^21).  The  Panel  stated 
that  immediate  dcfitures  (dentures  that 
are  placed  in  the  i^uth  immediately 
following  the  extriction  of  the  natural 
teeth  as  part  of  the  surgical  procedure), 
particularly,  may  be  uncomfortable  or 
painful  in  some  instances.  The  Dental 
Panel  recommended  benzocaine, 
butacaine  sulfate,  |and  phenol 
preparations  (phenol  and  phenolate 
sodium)  as  Categ()ry  I  oral  mucosal 
analgesics,  but  no|  for  these 
professional  uses-i 

Ship,  Williams,  land  Osheroff  (Ref.  1) 
report  that  topical  anesthesia  has  been 
used,  in  dentistry,,  prior  to  injection  of 
anesthetic  drugs  dnd  for  suppression  of 
the  gag  reflex  in  oral  manipulations. 
They  studied  the  tnesthetic  potency  and 
duration  of  effect  of  topically  apphed 
dycionine  hydrocfcloride  when 
compared  with  liaocaine  hydrochloride 
and  four  antihistanines.  Test  solutions 
were  applied  witn  cotton-tipped 
applicator  sticks  or  as  a  mouth  wash  to 
affected  areas.  Fifteen  patients  with 
severe,  recurrent  kphthous  stomatitis 
were  evaluated  over  a  6-month  period. 
The  results  showed  excellent  depth  of 
anesthesia  when  0.5  to  5  percent 
dycionine  hydrochloride  was  compared 
with  5  percent  Udpcaine  hydrochloride. 
The  mean  duratio^  of  anesthesia  was  45 
minutes  for  dyckmine  hydrochloride 
with  onset  occurring  in  4  to  8  minutes. 
No  perceptible  differences  were  noted  in 
the  depth  of  anesthesia  produced  by  the 
various  concentrations  tested.  No 
adverse  reactions  were  reported.  The 
mean  duration  of  anesthesia  was  30 
minutes  for  lidocaine  hydrochloride, 
with  onset  occarr|ng  in  3  to  8  minutes. 

Ping.  White,  an|d  Spear  (Ref.  2) 
discussed  the  use  of  dycionine 
hydrochloride  to  control  the  severe  gag 
reflex  which  they  considered  necessary 
to  facilitate  intraoral  dental  radiographs. 
Dycionine  hydroQhloride  was  used  in 
more  than  300  patients  during  a  16- 
month  period.  Patients  rinsed  their 
mouths  with  0.5  to  1  percent  dycionine 
solution  for  40  setonds  and  then 
expectorated.  Af^r  a  short  period  of 
time,  full  mouth  i)eriapical  dental 
radiographs  were  taken  with  complete 
absence  of  the  gag  reflex.  No 
apfveciable  incr^se  in  the  effectiveness 


of  the  more  concentrated  dycionine 
solution  could  be  detected.  Patients 
rinsing  their  mouths  with  dycionine 
solution  before  intraoral  radiographs 
experienced  every  little  disconrfort, 
resulting  in  better  radiographs.  The 
authors  noted  that,  in  prosthodoatics, 
the  gag  reflex  also  presents  frequent 
problems  during  the  making  of 
impressions.  The  authors  reported  that 
dycionine  mouth  rinses  gave  excellent 
results,  but  only  a  few  patients  were 
studied.  However,  the  extent  and 
duration  of  anesthesia  were  considered 
unnecessarily  extensive  for  the  average 
case.  The  iigency  lacks  sufficient  data  to 
ascertain  whether  anesthetic/analgesic 
drugs  like  dycionine  are  currently  used 
in  prosthodontic  procedures  and  invites 
comments  and  data  on  such  use. 

Adriani  and  Zepemick  (Ref.  3) 
compared  the  potency  and  effectiveness 
of  dycionine  hydrochloride  with  other 
topical  anesthetics  in  man  by  using 
electrical  current  delivered  by  •  nerve 
stimulator.  Their  procedure  involved 
quantitating  the  amount  of  electric 
current  needed  to  elicit  a  response  after 
the  topical  appUcation  of  1  percent 
dycionine  hydrochloride  to  a  mucosal 
surface.  Several  surfaces  were  studied, 
with  the  tip  of  the  tongue  used  for  most 
studies  because  of  its  sensitivity, 
accessibility,  and  production  of  the  most 
consistent  results.  When  the  duration 
and  effectiveness  were  considered  on  a 
milligram  for  milligram  basis  in  the 
study,  the  results  showed  good  depth  of 
anesthesia  when  1  percent  dycionine 
hydrochloride  was  compared  with  4 
percent  lidocaine  and  6  percent 
hexylcaine.  The  authors  specifically 
mentioned  that  1  percent  dycionine 
hydrochloride  is  an  elective  topical 
anesthetic  that  does  not  have  adverse 
systemic  responses  characteristic  of 
other  local  anesthetics. 

Based  on  the  above  data,  the  agency 
believes  that  dycionine  hydrockloride 
can  be  used  for  the  relief  of  discomfort, 
in  patients  with  an  excessive  gag  reflex 
when  having  impressions  of  the  teeth 
made  or  during  intraoral  radiography 
and  for  preinjection  topical  anesthesia 
under  the  supervision  of  a  dentist  or 
physician.  However,  the  agency  lacks 
adequate  data  to  support  the  use  of 
dycionine  hydrochloride  for  the  relief  of 
pain  associated  with  gingivectomy. 
insertion  of  immediate  dentures,  or  tooth 
extraction  and  the  use  of  benzocaine, 
butacaine  sulfate,  or  phenol 
preparations  (phenol  and  phenolate 
sodium)  for  any  of  the  above  uses. 
Accordingly,  the  agency  is  amending  the 
section  an  professional  labeling  that 
was  proposed  for  oral  anesthetic/ 
analjfesic  inffredients  in  the  first  sef^ment 


of  the  tentative  final  monograph  for 
OTC  oral  health  care  drug  products, 
S  356.80,  to  enable  manufacturers  to 
provide  health  care  professionals  with 
information  about  the  additional 
indications  for  products  containing  the 
ingredient  dycionine  hydrochloride. 
However,  these  indications  cannot  be 
used  on  the  consumer  labeling  of  the 
product  because  consumers  cannot  self- 
diagnose  and  self-treat  these  conditions. 

The  agency  is  proposing  the  following 
indications  for  products  containing 
dycloriine  hydrochloride  in  the 
professional  labeling  section  of  this 
amendment:  "For  the  temporary  relief  of 
discomfort  in  patients  with  an  excessive 
gag  reflex  when  having  impressions  of 
the  teeth  made  or  during  intraoral 
radiography"  and  "For  use  as  a  pre- 
injection  topical  anesthetic  on  the  oral 
mucosa." 

Concerning  the  comment's  suggested 
claims  for  relief  of  pain  associated  with 
"other  oral  surgery,"  the  agency  does 
not  find  a  sufficient  basis  to  include  this 
indication  in  the  professional  labeling 
for  topical  anesthetic/analgesic  drug 
products.  The  agency  believes  that  the 
term  "other  oral  surgery"  is  ambiguous 
and  could  imply  that  these  topical 
products  may  have  an  anesthetic  effect 
on  deeper  tissues  than  would  be 
affected  by  the  superficial  anesthetic 
effect  of  topical  anesthetic/analgesic 
drug  products. 

In  the  first  segment  of  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products,  the  agency 
determined  that  anesthetic/analgesic 
drug  products  can  be  used  for  the  relief 
of  pain  associated  with  tonsilitis, 
pharyngitis,  stomatitis,  and  throat 
infections  which  first  must  be  diagnosed 
by  a  dentist  or  doctor  (53  FR  2436  at 
2438  and  2439).  Therefore,  "stomatitis" 
is  included  in  this  amendment  as  a 
professional  indication  for  oral 
anesthetic/ analgesic  ingredients. 
Likewise,  the  agency  believes  that  the 
pain  associated  with  Vincent's  infection 
(necrotizing  ulcerative  gingivitis  or 
trench  mouth)  could  be  alleviated  by 
OTC  anesthetic/analgesic  ingredients 
after  diagnosis  by  a  dentist  or  doctor. 
Therefore,  the  agency  is  amending  the 
professional  labeling  In  S  356«)(a)  to 
include  "Vincent's  infection." 

Regarding  the  conditions  of  "aphthous 
ulcers"  (candcer  sores)  and 
"pericoronitis"  (inflammation  of  the 
gingiva  surrounding  the  crown  of  a 
partially  erupted  tooth,  i.e.,  teething 
pain)  mentioned  by  the  comment  the 
Panel  recomnwnded  these  as  OTC 
indications  in  f  354.55(b),  and  the 
agency  has  determined  that  these 
conditions  are  self-diagnosable  and  sdf- 
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treatable.  Accordingly,  the  agency  is 
proposing  the  OTC  indication  "For 
temporary  relief  of  pain  associated  with 
canker  sores"  for  all  Category  I  oral 
mucosal  analgesic  ingredients  and  the 
OTC  indication  "For  the  temporary 
relief  of  sore  gums  due  to  teething  in . 
infants  and  children  4  months  of  age  and 
older"  only  for  benzocaine  and  phenol, 
for  the  reasons  discussed  above.  (See 
comments  23  and  36  above.) 
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£.  Comments  on  Combination  Drug 
Products 

40.  Several  comments  objected  to  the 
Dental  Panel's  Category  III  classification 
of  combinations  containing  two  agents 
for  the  relief  of  oral  discomfort  from  the 
same  pharmacotherapeutic  group,  but 
with  different  mechanisms  of  action  (47 
FR  22712  at  22722).  The  comments 
contended  that  this  Category  ni 
classiHcation  is  inconsistent  with 
recommendations  made  by  the  Topical 
Analgesic  Panel  and  the  Oral  Cavity 
Panel  that  a  combination  of  the  topical 
analgesics  phenol  and  benzocaine  be 
Category  I.  Noting  that  phenol  has  a 
slow  onset  but  a  long  duration  of  action 
as  a  topical  analgesic,  and  that 
benzocaine  has  a  rapid  onset  but  a  short 
duration  of  action  as  a  topical  analgesic 
the  comments  argued  that  these  differing 
pharmacologic  activities  for  benzocaine 
and  phenol  supplement  one  another. 
Two  of  the  comments  added  that  further 
testing  of  the  combination  of  these 
ingredients  is  unwarranted  because  both 
ingredients  have  well-defined  actions. 
The  comments  requested  that  the 
combination  of  phenol  and  benzocaine 
be  a  Category  I  combination  for  use  as 
an  oral  mucosal  analgesic. 

The  agency  agrees  with  the  comments 
that  the  combination  of  benzocaine  and 
phenol  can  be  classified  Category  I  for 
the  relief  of  oral  discomfort.  In  the  first 
segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  (53  FR  2436  at  2450  and 
2451),  the  agency  determined  that  the 
combination  of  benzocaine  and  phenol 
(i.e.  oral  anesthetic/analgesic 


ingredients)  conforms  to  the 
requirements  in  21  CFR  330.10  and  to  the 
agency's  guidelines  for  OTC  drug 
combination  products  (Ref.  1)  and 
proposed  Category  I  status.  Because  oral 
mucosal  analgesics  (e.g.,  benzocaine 
and  phenol)  are  being  combined  with 
oral  anesthetic/analgesics  (See  Part  II. 
paragraph  B.5  below),  the  combination 
of  benzocaine  and  phenol  is  likewise 
proposed  as  Category  I  in  this 
amendment. 
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41.  "Two  comments  stated  that  the 
Panel's  Category  II  classification  of 
combinations  containing  more  than  two 
Category  I  dentifrice  and  dental  care 
agent  active  ingredients  in  section  H. 
Paragraph  D.6.e.  of  the  May  25, 1982 
advance  notice  of  proposed  rulemaking 
(47  FR  22712  at  22721)  conflicts  with  the 
Panel's  Category  I  classification  of  a 
three-ingredient  combination  containing 
an  oral  mucosal  protectant,  an  oral 
mucosal  analgesic,  and  an  oral 
antiseptic  (47  FR  22720  to  22721).  One  of 
the  comments  recommended  that  the 
agency  make  an  exception  for  this 
particular  three-ingredient  combination 
and  modify  the  Panel's 
recommendations  accordingly.  The 
second  comment  suggested  that  there  be 
no  limit  to  three  active  ingredients  in 
combination  and  that  combinations  of 
two  or  more  active  ingredients  be 
permitted  provided  they  are  sound  and 
can  be  shown  to  be  of  value. 

The  agency  agrees  with  the  second 
comment  that  three-ingredient 
combinations  need  not  be  limited 
provided  they  are  supported  by 
adequate  data.  Moreover,  FDA  agrees 
that  no  fixed  limit  need  be  placed  upon 
the  number  of  active  ingredients  in  a 
combination  product  if  it  can  be  shown 
to  be  a  rational,  safe,  and  effective 
combination  with  a  suitable  target 
population.  This  position  is  consistent 
with  the  FDA  policy  for  OTC  drug 
combination  products  in  21  CFR 
330.10(a)(4)(iv)  and  with  the  guidelines 
for  OTC  drug  combination  products 
(Ref.  1).  The  various  panels  placed 
certain  two-  and  three-ingredient 
combination  products  in  Category  I 
because  data  were  presented  to  support 
their  safety  and  effectiveness. 
Regardless  of  the  number  of  ingredients, 
the  agency  will  consider  any 
combination  for  Category  I  that  meets 
the  regulation  and  guidelines  mentioned 
above.  The  proposed  allowable 


combinations  are  listed  in  S  35A.20  of  the 
amendment. 
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42.  One  comment  stated  that  part  of 
the  Dental  Panel's  rationale  for  placing 
the  combination  of  an  oral  mucosal 
protectant  and  a  denture  adhesive  in 
Category  II  was  not  totally  accurate. 
The  Panel  had  stated  that  the  thickness 
of  the  film  of  the  protectant  would 
interfere  with  the  fit  of  the  dentures  (47 
FR  22712  at  22722).  The  comment, 
however,  explained  that  the  film  would 
probably  not  be  thick  enough  to 
interfere  with  denture  fit  and  suggested 
that  a  more  appropriate  rationale  would 
be  that  the  oral  mucosal  protectant  "is 
not  needed  because  the  denture  already 
covers  the  wound." 

The  agency  agrees  with  the  Panel's 
rational  that  the  oral  mucosal  protectant 
would  interfere  with  the  action  of  the 
denture  adhesive  and  that  the  added 
thickness  of  the  protectant  would 
interfere  with  the  fit  of  dentures.  The 
agency  also  accepts  the  comment's 
suggested  rationale  that  the  oral 
mucosal  protectant  is  not  needed  in  a 
product  intended  for  use  with  dentures 
because  the  denture  already  covers  the 
wound. 

43.  One  comment  disagreed  with  the 
Dental  Panel's  Category  III  classification 
for  the  combination  of  an  oral  mucosal 
protectant  with  an  oral  mucosal 
analgesic  claiming  a  prolonged  duration 
of  action  (47  FR  22712  at  22722  to  22723). 
The  comment  stated  that  the  Panel  was 
not  aware  that  the  prolonged  action  of 
benzocaine  in  an  oral  mucosal 
protectant  paste  had  been  documented. 
The  comment  briefly  summarized:  (1) 
the  reported  persistence  of  mucosal 
anesthesia  by  benzocaine  when 
dissolved  in  an  emollient  dental  past 
(Ref.  1),  (2)  the  safety  and  effectiveness 
of  this  combination  (Ref.  2),  and  (3)  the 
prolonged  retention  of  the  paste  in 
various  parts  of  the  mouth  (Refs.  3,  4, 
and  5).  Stating  that  the  "oral  mucosal 
protectant  paste"  with  benzocaine  is  a 
marketed  product  that  has  been 
"Accepted"  by  the  American  Dental 
Association's  Council  on  Dental 
Therapeutics  since  1973,  the  comment 
added  that  a  "prolonged  action"  claim  is 
approved  for  advertising  in  the  Journal 
of  the  American  Dental  Association  and 
submitted  a  copy  of  the  advertisement 
^Ref.  6).  The  comment  concluded  by 
strongly  urging  FDA  to  reverse  the 
Dental  Panel's  position  on  the 
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"prolonged  duration  of  action"  claim  for 
this  marketed  orall  mucosal  paste 
containing  benzocaine  and  to  reclassify 
this  claim  to  Cat^ry  I  for  this 
combination.        | 

The  agency  ha$  evaluated  the  data 
submitted  by  the  comment  and 
concludes  that  thfey  are  not  sufficient  to 
support  the  claimjof  a  prolonged 
analgesic  action  ^or  benzocaine  when 
combined  with  at  oral  mucosal 
protectant.  Some.of  the  data  (Refs,  3. 4. 
and  5)  indicate  tnat  the  duration  of 
maintenance  of  tne  protectant  paste  in 
various  regions  of  the  mouth  averaged  1 
to  2  hours,  depending  on  the  region  of 
the  mouth  to  which  the  paste  was 
applied.  A  wide  flange  of  times  has  been 
reported — from  10  minutes  to  24  hours 
(Ref.  5).  Howevef.  benzocaine  was  not 
included  in  the  piste  in  these  studies. 

In  one  study  in;  which  benzocaine  was 
included  In  the  p$ste  (ref.  1).  the 
investigator  reported  that  the  onset  of 
anesthesia,  for  tne  investigated  group, 
varied  between  V  to  20  minutes  and 
persisted  for  1  to|2  hours,  but 
benzocaine  in  a  nonprotectant  paste 
was  not  included  in  the  study. 
Therefore,  there  is  no  way  of 
determining  from  this  study  whether  the 
use  of  the  protectant  paste  prolonged 
the  duration  of  action  of  the  benzocaine. 
In  the  other  studi  in  which  benzocaine 
was  included  in  me  protectant  paste 
(Ref.  2).  the  effecnveness  of  the 
benzocaine-protactant  paste 
combination  was  compared  with  the 
effectiveness  of  Itie  protectant  paste 
alone  in  reducing  the  pain  and 
discomfort  assoc  lated  with  lesions  of 
the  oral  mucosa.  The  results  showed 
that  the  combinajtion  product  was 
significantly  mone  effective  than  the 
protectant  paste  {in  reducing  the  pain 
caused  by  the  mucosal  lesions. 
While  the  resists  support  the 
effectiveness  of  benzocaine  as  a 
Category  I  oral  mucosal  analgesic 
(which  is  the  conclusion  that  the  Panel 
reached),  they  dt  not  demonstrate 
"prolonged  duration  of  action"  of  the 
combination  product  compared  with  the 
oral  mucosal  analgesic  without  an  oral 
mucosal  protectant  Thus,  the  submitted 
studies  are  inadequate  because  they  do 
not  demonstratelthat  the  combination  of 
ingredients  prolongs  the  analgesic  effect 
of  the  oral  mucraal  analgesia  Studies 
must  be  designed  and  conducted  to  test 
the  duration  of  the  analgesic  effect  of 
the  combination  against  its  oral  mucosal 
analgesic  component  alone  in  a 
nonprotectant  vehicle,  thus  establishing 
that  the  oral  mucosal  protectant 
prolongs  the  duiption  of  action  of  the 
oral  mucosal  analgesic. 
The  agency  notes  that  the  marketed 
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(Refs.  1  through  5)  was  submitted  to  the 
Oral  Cavity  Panel  (Ref.  7),  but  was  not 
submitted  to  the  Dental  Panel  for 
evaluation  as  a  drug  for  the  relief  of  oral 
discomfort  The  ingredients  in  the  paste, 
i.e.,  pectin,  gelatin,  and  sodium 
carboxymethylcellulose  in  a  plasticized 
hydrocarbon  gel  of  5  percent 
polyethylene  in  mineral  oil.  were  not 
evaluated  by  the  Oral  Cavity  Panel  as 
oral  mucosal  protectants.  The  pectin 
and  gelatin  were  evaluated  as 
demulcents  (47  FR  22760  at  22916  to 
22919).  and  ^e  sodium 
carboxymethylcellulose  and  plasticized 
hydrocarbon  gel  (polyethylene  in 
mineral  oil)  were  considered  inactive 
ingredients  (47  FR  22764).  Thus,  none  of 
these  ingredients  is  generally  recognized 
as  a  safe  and  effective  oral  mucosal 
protectant 

Concerning  the  advertisement 
submitted  by  the  conunent  the 
acceptance  of  an  advertisement  for  an 
OTC  drug  product  in  a  scientific  journal 
cannot  be  interpreted  as  signifying  that 
the  OTC  drug  or  any  claim  made  for  it  is 
generally  recognized  as  safe  and 
effective  by  the  agency.  The  Federal 
Trade  Commission  has  the  primary 
responsibility  for  regulating  OTC  drug 
advertising.  FDA  does,  however, 
regulate  OTC  drug  advertising  that 
constitutes  labeling  under  the  act  For  an 
OTC  drug  to  be  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
the  advertising  for  the  drug  product  must 
satisfy  the  FDA  regulations  in  i  330.1(d) 
(21  CFR  330.1(d)).  which  state  that  the 
advertising  may  prescribe,  recommend, 
or  suggest  the  drug's  use  only  under  the 
conditions  stated  in  the  labeling. 

In  conclusion,  the  agency  concurs 
with  the  Panel  and  is  proposing  that  the 
combination  of  an  oral  mucosal 
protectant  with  an  oral  mucosal 
analgesic  claiming  a  prolonged  duration 
of  action  for  the  analgesic  be  classified 
as  Category  lU. 
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44.  One  comment  disagreed  with  the 
Dental  Panel's  recommendation  that  a 
combination  drug  product  containing 
benzocaine  and  eugenol  be  placed  in 
Category  III  for  the  relief  of  toothache. 
The  comment  submitted  data  from  two 
short  studies  and  claimed  that  the 
results  confirm  that  a  combination  of 
benzocaine  and  eugenol  in  a  beeswax 
dosage  form  is  effective  as  a  toothache 
remedy  (Ref.  1).  The  comment 
acknowledged  that  no  statistical 
evaluation  of  the  data  was  performed 
and  that,  because  of  limited  resources, 
the  studies  would  not  be  expanded  to  a 
full  clinical  evaluation.  Based  on  the 
data  presented,  the  comment  requested 
that  the  combination  of  benzocaine  and 
eugenol  be  categorized  as  generally 
recognized  as  safe  and  effective  as  an 
agent  for  the  relief  of  toothache. 

The  agency  has  reviewed  the  data 
from  the  two  studies  and  has 
determined  that  insufficient  information 
is  provided  to  evaluate  the  results  of  the 
studies.  There  is  inadequate  information 
concerning  the  conditions  under  which 
the  studies  were  conducted,  the  methods 
used  to  randomly  allocate  the  test  and 
control  medications,  and  the  category 
scales  for  determining  pain  intensity.  In 
addition,  the  design  of  the  studies  was 
inadequate  for  determining  that  the 
combination  is  equal  to  or  better  than 
each  of  the  active  ingredients  used  alone 
at  its  therapeutic  dose.  The  activity  of 
the  combination  was  only  tested  against 
a  placebo  preparation  that  consisted  of 
the  gum  base  without  any  active 
ingredients.  The  effectiveness  of  the 
combination  should  also  have  been 
tested  against  each  individual  ingredient 
separately  in  order  to  determine  the 
contribution  of  each  individual 
ingredient  to  the  combination's  activity. 
When  the  study  was  expanded  to 
include  an  experimental  formulation 
containing  eugenol,  the  eugenol  was 
present  at  twice  the  concentration 
contained  in  the  combination  product 
These  data  are  not  adequate  to  establish 
effectiveness  of  the  combination 
product. 

The  agency  concurs  with  the  Dental 
Panel's  Category  III  recommendation  for 
the  combination  of  benzocaine  and 
eugenol  and  is  so  classifying  that 
combination  in  this  tentative  final 
monograph.  The  Panel  placed 
benzocaine  in  Category  III  as  an  agent 
for  the  relief  of  toothache  on  the  basis  of 
insufficient  effectiveness  data  (47  FR 
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22712  at  22730),  and  adequate  data  have 
not  been  presented  to  establish  that 
benzocaine  is  effective  in  relieving 
toothache  pain  (see  comment  5  above). 
Although  the  Panel  placed  eugenol  in 
Category  I  for  the  relief  of  toothache,  the 
agency  has  determined  that  the  data  are 
inadequate  to  demonstrate  the 
effectiveness  of  eugenol  for  this  use  and 
is  placing  it  in  Category  III  (see 
comment  7  above).  The  agency  invites 
the  submission  of  data  from  well- 
designed,  adequately-controlled  studies 
that  show  benzocaine  or  eugenol  as 
single  active  ingredients  or  in 
combination  with  each  other  are 
effective  in  reducing  toothache  pain. 

Reference 

(1)  Comment  COOOOe,  Docket  No.  80N-0228, 
Docl(eti  Management  Branch. 

45.  One  comment  expressed  concerns 
about  the  categorization  of  the 
combination  of  benzocaine  and 
capsicum  and  the  combination  of 
oxyquinoline,  benzocaine,  and  capsicum 
for  use  in  a  dental  poultice  for  the 
temporary  relief  of  noncavity  toothache. 

The  agency  agrees  with  the  Dental 
Panel  that  the  combination  of  an  oral 
mucosal  analgesic  (benzocaine)  and  a 
counterirritant  (capsicum)  is  Category  III 
for  the  relief  of  noncavity  toothache 
pain  (47  FR  22712  at  22722).  The  agency 
also  agrees  with  the  Panel's  Category  1 
classiHcation  of  benzocaine  (5  to  20 
percent  for  use  as  an  oral  mucosal 
analgesic  (47  FR  22725  and  22757  to 
22756)  and  its  Category  HI  classification 
of  capsictmi.  equivalent  to  0.01  to  0JO2 
percent  capsaicin,  for  use  on  intact 
(normal)  oral  mucosa  as  a 
counterirritant  for  the  relief  of  toothache 
(47  FR  22731).  The  Panel  stated  that  "If  a 
Category  III  active  ingredient  or  other 
condition  is  present  in  a  combination 
product  containing  no  Category  II 
ingredient  or  labeling,  the  combination 
is  classified  as  Category  III"  (47  FR 
22722). 

In  addition,  the  requirements  for  OTC 
combination  drug  products,  set  forth  in 
9  330.10(a)(4)(iv)  (21  CFR 
330.10(a)(4)(iv))  state  that  "an  OTC  drug 
may  combine  two  or  more  safe  and 
elective  ingredients  and  may  be 
generally  recognized  as  safe  and 
effective  *  *  *."  Category  II  or  Category 
III  active  ingredients  are  not  permitted 
in  a  Category  I  combination  product 
Therefore,  if  benzocaine  is  used  as  an 
oral  mucosal  analgesic  in  combination 
with  a  Category  III  Ingredient 
(capsicum),  the  resulting  combination  is 
classified  as  a  Category  III  product.  One 
product  containing  benzocaine  and 
capsicum  was  submitted  to  the  Dental 
Panel.  However,  the  submissions  did  not 


contain  adequate  data  for  the  individual 
ingredients  nor  any  data  for  the 
combination  product  (Refs.  1  and  2). 
Furthermore,  the  comment  did  not 
submit  any  new  data  to  support  the 
effectiveness  of  the  combination  of 
benzocaine  and  capsicum  for  the  relief 
of  noncavity  toothache. 

The  agency  has  reviewed  the  labeling 
of  the  product  containing  benzocaine, 
capsicum,  and  oxyquinoline  that  was 
submitted  to  the  Panel  (Ref.  3)  and 
determined  that  the  t>enzoc8ine  is 
included  in  the  product  as  an  oral 
mucosal  analgesic  the  capsicum  as  a 
counterirritant.  and  the  oxyquinoline  as 
an  antimicrobial  (antiseptic).  The 
agency  is  proposing  that  this 
combination  of  ingredients  in  a  dental 
poultice  dosage  form  for  the  relief  of 
noncavity  toothache  be  placed  in 
Category  11.  The  Dental  Panel  classined 
combination  products  containing  a 
counterirritant  and  an  oral  antiseptic 
(e.g.,  oxyquinoline)  in  Category  II 
because  it  found  no  rationale  for  a 
combination  product  containing  a 
counterirritant  and  an  oral  antiseptic  (47 
FR  22712  at  22722). 

The  Dental  Panel  deferred  the  review 
of  oxyquinoline  as  an  antiseptic  to  the 
Advisory  Review  Panel  on  OTC  Oral 
Cavity  Drug  Products  (47  FR  22715).  The 
Oral  Cavity  Panel  classified 
oxyquinoline  in  Category  ni  as  an 
antimicrobial  ingredient  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  because  of  insufficient  safety 
data  and  no  data  from  controlled  In  vivo 
studies  on  its  effectiveness  as  a  broad- 
spectrum  antimicrobial  agent  (47  FR 
22760  at  22880  to  22881).  Despite  the 
Oral  Cavity  Panel's  Category  III 
recommendation  for  oxyquinoline  as  a 
single  ingredient,  the  agency  concurs 
with  the  Dental  Panel's  recommendation 
that  the  combination  of  a  counterirritant 
and  an  oral  antiseptic  should  be  in 
Category  II.  A  counterirritant  should  be 
applied  only  "on  intact  (normal)"  oral 
mucosa  (47  FR  22731).  Because  no 
infection  should  be  present  at  the  site  of 
.  use,  no  antiseptic  is  necessary. 
Accordingly,  the  agency  is  proposing 
that  the  combination  of  oxyquinoline, 
benzocaine,  and  capsicum  be  dassiried 
as  Category  II. 

References 

(1)  OTC  Volume  080191. 

(2)  OTC  Volume  060214. 

(3)  OTC  Vohime  080003. 

46.  Expressing  concern  about  the 
status  of  chiorobutanol  in  its  company's 
toothache  relief  product  that  contains  a 
combination  of  eugenol  and 
chiorobutanol,  one  conunent  stated  that 
consumers  have  commented  favorably 


on  the  product.  The  comment  contended 
that  long  time  public  usage  and 
acceptance  should  be  considered  in  the 
evaluation  of  such  products  and  that 
small  companies  should  not  be  expected 
to  conduct  elaborate  tests  on  their 
products  to  prove  effectiveness. 

Although  the  Dental  Panel  placed 
eugenol  in  Category  I  for  the  relief  of 
toothache  (47  FR  22712  at  22727).  the 
agency  has  determined  that  the  data  are 
inadequate  to  demonstrate  the 
effectiveness  of  eugenol  for  this  use  and 
is  placing  it  in  Category  III  in  this 
document  (see  comment  7  above). 
Chiorobutanol  was  not  reviewed  by  the 
Panel.  In  the  company's  submission  to 
the  Panel  (Ref.  1),  chiorobutanol  hydrous 
(chloroform  derivative)  was  listed  as  an 
active  ingredient  on  the  product's  label; 
however,  chiorobutanol  was  not  listed 
in  the  typed  list  of  active  ingredients  in 
the  submission  nor  were  data  submitted 
on  chiorobutanol  for  any  use.  Thus,  the 
Panel  did  not  consider  this  ingredient  to 
be  an  active  ingredient  and  did  not 
classify  it  Adequate  data  demonstrating 
safety  and  effectiveness  are  necessary 
to  support  the  use  of  this  ir^redient  in 
toothache  relief  products.  Without  such 
data,  the  agency  considers 
chiorobutanol  a  Category  II  ingredient 
for  the  relief  of  toothache. 

FDA's  standards  for  the  effectiveness 
of  OTC  drugs  in  21  CFR  330.10(a)(4)(ii) 
state  that  marketing  experience  and 
testimonials  alone  are  not  adequate 
proof  of  effectiveness,  which  is  to  be 
demonstrated  by  clinical  studies.  With 
regard  to  the  comment's  concern  about 
impacts  of  testing  on  small 
manufacturers,  this  issue  is  discussed  in 
comment  2  above. 

Reference 

(1)  OTC  Volume  080003. 

47.  One  conunent  requested  that  a 
combination  dentifrice  containing  S 
percent  potassium  nitrate  and  an 
iacceptable  Category  I  fluoride  be 
classified  as  Category'  I  for  the 
combined  indication  of  tooth 
desensitizing  and  dental  caries  control, 
provided  that  the  product  satisTies  the 
Laboratory  Testing  Profile  (LTP)  criteria 
required  for  fluoride-containing 
anticaries  dentifrices.  Stating  that  data 
submitted  to  the  agency  adequately 
support  a  Category  I  classification  of 
potassium  nitrate  as  a  tooth 
desensitizer,  the  comment  maintained 
that  a  potassium  nitrate/fluoride 
combination  fully  agrees  with  the 
criteria  for  Category  I  combinations 
cited  by  the  Dental  Panel  in  its  report  on 
OTC  drug  products  for  the  relief  of  oral 
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discomfort  (47  Frt  22712  at  22720).  Those 
criteria  are  as  follows: 

Two  Category  1  active  ingredients 
from  different  phtrmacotherapeutic 
groups  may  be  combined  to  treat 
different  symptoiiis  concurrently  if  each 
Category  I  active  ingredient  is  present 
within  its  e8tabli4hed  dosage  range;  the 
combination  is  raJtional;  there  is  a 
significant  target  population  that  suffers 
the  concurrent  symptoms;  and  the 
combination  is  aa  safe  and  as  effective 
as  each  individual  active  ingredient 
used  alone. 

The  comment  i^ted  the  Category  I 
status  of  fluoridel  for  use  in  dentiMces 
for  the  preventio4  of  dental  caries  and 
the  major  significance  to  the  field  of 
dental  health  of  tlie  effectiveness  of  the 
fluoride  ion  in  lowering  the  incidence  of 
dental  caries.  Th^  comment  maintained 
that  a  combination  product  containing  a 
desensitizing  agent  and  an  anticaries 
agent  would  benefit  those  consumers 
who  must  use  a  desensitizing  dentifrice 
because  the  combination  would  permit 
continued  topical  fluoride 
administration  w^ile  the  consumer  is 
building  and  maintaining  resistance  to 
dental  hypersensitivity.  The  comment 
added  that  the  target  population  for  the 
combination  dentifrice  consists  of  all 
consumers  who  have  hypersensitive 
dentin,  which  is  about  12  percent  of  the 
United  States  adiilt  (18  or  over) 
population  or  mwe  than  19  million 
people. 

Stating  that  it  was  unaware  of  any 
synergistic  toxicity  that  could  arise  from 
the  combination  i  >f  fluoride  and 
potassium  nitrate ,  the  comment 
maintained  that  tpe  fluoride/potassium 
nitrate  combination  drug  product  should 
be  as  safe  as  the  single  ingredient 
dentifrices.  The  qomment  submitted 
toxicological  dat^  to  confirm  the  safety 
of  the  combinatic^n  product  formulation 
(Refs.  1  and  2).     I 

The  comment  ipaintained  that  the 
effectiveness  of  {potassium  nitrate  as  a 
desensitizing  In^dient  would  not  be 
expected  to  be  dkninished  in  the 
presence  of  fluoride.  Citing  the  Merck 
Index,  the  comment  noted  that 
potassium  nitrata  is  a  very  soluble 
inorganic  salt,  1 1  dissolving  in  2.8  mL 
water  (Rei  3).  Therefore,  the  comment 
contended  that  potassium  nitrate  would 
readily  dissolve  and  saturate  saliva  to 
provide  bioavaiUble  nitrate  at  a  level 
adequate  for  therapeutic  effect, 
regardless  of  theipresence  of  fluoride  in 
the  formula.  The  icomment  submitted  in 
vitro  data  to  support  the  bioavailability 
of  the  nitrate  ion  in  dentifrices 
containing  fluoride  and  potassium 
nitrate  (Ref.  1).  l^e  comment  also 
submitted  two  himan  dental 
hypersensitivity  plinical  studies  (Refs.  4 


through  7)  to  support  its  contentions 
regarding  the  effectiveness  of  the 
potassium  nitrate/fluoride  combination 
drug  product. 

The  comment  noted  that  the  LTFs 
recommended  by  the  Dental  Panel  in  its 
report  on  OTC  anticaries  drug  products 
(45  FR  20666  at  20677  to  20681)  can  be 
used  to  demonstrate  the  effectiveness  of 
the  fluoride  ingredient  in  a  fluoride/ 
potassium  nitrate  combination  drug 
product  in  place  of  extensive  clinical 
testing.  The  comment  submitted  data  to 
support  the  bioavailability  of  the 
fluoride  ion  in  a  fluoride/potassium 
nitrate  combination  dentifrice  (Refs.  1 
and  2]  and  data  pertaining  to  the 
remineralization  enhancement  of  teeth 
by  dentifrices  containing  potassium 
nitrate  and  fluoride  in  combinations 
(Ref.  8). 

The  comment  also  submitted 
statements  from  four  experts,  including 
three  former  members  of  the  Dental 
Panel  who  reviewed  the  material 
submitted  to  the  FDA  by  the  comment 
and  concluded  that  two  currently 
available  dentifrices  containing 
potassium  nitrate  in  combination  with 
fluoride  are  generally  recognized  as  safe 
and  effective  and  not  misbranded  for 
the  prevention  of  dental  caries  and  the 
treatment  of  dentinal  hypersensitivity 
(Ref.  9). 

The  comment  recommended  that  FDA 
revise  the  Panel's  recommendation  in 
S  354.2a  "Permitted  combinations  of 
active  ingredients,"  by  adding  paragraph 
(f)  as  follows:  "(f)  Potassium  nitrate  5% 
tooth  desensitizer  as  identlHed  in 
section  354.16  and  any  generally 
recognized  as  safe  and  effective 
fluoride-containing  anticaries  drug 
product" 

The  agency  is  proposing  a  Category  I 
classification  for  potassium  nitrate  as  a 
tooth  desensitizinjg  ingredient  in  this 
docimient  (see  comment  8  above),  and 
has  proposed  a  Category  I  classification 
for  several  fluoride  ingredients  as 
anticaries  agents  in  the  tentative  final 
monograph  for  OTC  anticaries  drag 
products  published  in  the  Federal 
Register  of  September  30. 1985  (50  FR 
39854  at  39872). 

The  agency  agrees  with  the  comment 
that  a  combination  dentifrice  containing 
5  percent  potassium  nitrate  and  a 
Category  I  fluoride  is  a  rational 
combination.  Furthermore,  the  agency 
concludes  that  the  submitted  data 
support  the  safety  and  effectiveness  of 
this  combination. 

The  first  study  (Refs.  4.  S.  and  6)  was 
a  12-week,  double-blind.  3-way 
comparative  parallel  investigation  of 
one  dentifrice  containing  5  percent 
potassium  nitrate  combined  with  0.76 
percent  sodium  monofluorophosphate. 


one  dentifrice  containing  5  percent 
potassium  nitrate  alone,  and  one 
dentifrice  base  with  no  active 
ingredients  (the  placebo).  The  study  was 
designed  to  measure  the  effect  of  these 
dentifrices  on  hypersensitive  teeth.  The 
primary  study  parameters  were 
subjective  assessments  by  the 
participants,  tactile  sensitivity  scores 
(measured  by  the  Yeaple  probe  device), 
and  recorded  responses  to  a  preset  cold 
air  stimulus  (a  1-second  blast  of  air  at  60 
pounds  per  square  inch  and  65  to  70  *F 
from  an  air  syringe).  A  total  of  68 
subjects  with  dentinal  hypersensitivity 
were  randomly  assigned  to  one  of  the 
three  groups  and  subsequently 
completed  the  12-week  course  of 
treatment.  Following  baseline 
assessments,  the  subjects  were 
observed  at  intervals  of  2.  4.  8,  and  12 
weeks.  Mean  scores  of  all  groups 
demonstrated  progressive  improvement 
throughout  the  12  weeks  of  the  trial. 
Improvement  in  scores  occurred  more 
rapidly  with  the  two  test  dentifrices 
than  with  the  placebo.  By  the  end  of  the 
12-week  study  period,  the  scores  of 
those  subjects  using  the  potassium 
nitrate/sodium  monofluorophosphate 
and  the  potassium  nitrate  dentifrices 
were  roughly  equivalent  and 
significantly  better  than  those  of  the 
subjects  using  the  placebo  dentifrice  (p 
<0.001).  However,  the  study  failed  to 
compare  the  effects  of  the  combination 
product  against  the  desensitizing  effects 
of  sodium  monofluorophosphate 
dentifrice  alone.  Thus,  this  study  does 
not  eliminate  the  possibihty  that  fluoride 
preparations,  which  the  Dental  Panel 
classified  as  Category  III  tooth 
desensitizers  (47  FR  22712  at  22751).  are 
potentially  effective  for  hypersensitivity 
treatment  and  that  the  sodium 
monofluorophosphate  contributes  to  the 
desensitizing  effect  of  the  combination 
drug  product 

The  second  study  (Refs.  5. 6,  and  7) 
was  designed  as  a  12-week.  4-way, 
parallel,  double-blind  trial  of  four 
treatment  dentifrices.  One  dentifrice 
contained  5  percent  potassium  nitrate 
and  0.76  percent  monofluorophosphate, 
one  contained  5  percent  potassium 
nitrate  as  the  single  active  ingredient 
one  contained  0.76  percent  sodium 
monofluorophosphate  as  the  single 
active  ingredient  and  the  placebo 
dentifrice  was  composed  of  the 
dentifrice  base  with  no  active 
ingredients.  As  in  the  first  study,  the 
primary  effectiveness  parameters  were 
subjective  assessments  by  the 
participants,  tactile  sensitivity  scores, 
and  cold  air  stimulus  scores.  However. 
although  the  first  study  measured  a 
subjective  response  to  a  preset  blast  of 
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cold  air,  the  cold  air  scores  in  the 
second  study  were  based  upon 
incremental  tolerance  to  a  Uiermally 
adjusted  stream  of  increasingly  cooler 
air.  A  total  of  60  subjects  completed  the 
study.  As  in  the  previous  study,  the 
potassium  nitrate/sodium 
monofluorophosphate  and  the  potassium 
nitrate  dentifrices  demonstrated  similar 
levels  of  effectiveness  in  reducing  tooth 
hypersensitivity.  At  the  2-weelt  interval, 
both  tactile  and  cold  air  scores  for 
groups  receiving  the  potassium  nitrate 
containing  dentifrices  showed  greater 
improvements  than  did  corresponding 
scores  for  either  the  sodium 
monofluorophosphate  or  the  placebo 
dentifrices.  By  the  fourth  week,  the 
subjective  assessments  also 
demonstrated  the  greater  effectiveness 
of  the  potassium  nitrate  products. 

Although  the  tooth  hypersensitivity 
scores  of  all  groups  decreased 
throughout  the  period  of  the  trial, 
subjective,  tactile,  and  cold  air  scores 
indicated  that  the  potassium  nitrate  and 
the  potassium  nitrate/sodium 
monofluorophosphate  dentifrices 
provided  greater  benefit  than  did  the 
sodium  monofluorophosphate  or 
placebo  dentifrices.  Results  of  statistical 
tests  of  12-week  differences  in  mean 
subjective  and  tactile  scores  indicated 
highly  significant  differences  (p<0.01)  in 
favor  of  the  potassium  nitrate  containing 
dentifrices  when  compared  to  the 
placebo.  Tests  of  the  cold  air  scores, 
however,  in  spite  of  noted  differences, 
did  not  demonstrate  the  same  high  level 
of  statistical  significance  (p=0.08  for  the 
pairwise  comparison  of  the  potassium 
nitrate/sodium  monofluorophosphate 
dentifrice  against  the  placebo,  and 
p=0.05  for  the  potassium  nitrate 
dentifrice  compared  to  the  placebo). 
Subjective  and  tactile  score 
comparisons  at  the  12-week  interval  of 
the  potassium  nitrate/sodium 
monofluorophosphate  and  the  potassium 
nitrate  dentifrices  against  the  sodium 
monofluorophosphate  dentifice  were 
highly  significant  (p<0.01).  while  p- 
values  for  the  12-week  cold  air  score 
comparisons  of  the  sodium 
monofluorophosphate  dentifrice  and  the 
two  potassium  nitrate  products  were 
somewhat  higher  (0.06  against  the 
potassium  nitrate/sodium 
monofluorophosphate  dentifrice,  and 
0.04  versus  the  potassium  nitrate 
dentifrice).  The  statistical  tests 
indicated  that  there  was  no  difference  at 
week  12  in  comparisons  of  the  group 
scores  of  the  sodium 
monofluorophosphate  dentifrice  versus 
the  placebo  and  of  the  potassium 
nitrate/sodium  monofluorophosphate 


dentifrice  versus  the  potassium  nitrate 
dentifrice. 

These  two  studies  produced 
consistent  results  indicating  that  the 
potassium  nitrate/sodium 
monofluorophosphate  and  the  potassium 
nitrate  dentifrices  are  more  effective 
tooth  desensitizers  than  a  placebo 
dentifrice  and  that  the  two  test 
dentifrices  provided  similar  therapeutic 
effects  over  a  12-week  test  period.  The 
second  study,  in  which  an  additional 
group  received  the  fluoride  dentifrice, 
demonstrates  that  after  12  weeks  there 
is  very  little  desensitizing  benefit 
derived  from  either  the  placebo  or  the 
sodium  monofluorophosphate  dentifrice. 
Results  from  both  studies  indicate  that 
the  benefit  derived  from  the  two 
potassium  nitrate  products  (with  and 
without  the  sodium 
monofluorophosphate)  is  nearly  the 
same,  and  results  from  the  second  study 
demonstrate  that  the  difference  in 
benefit  derived  from  the  sodium 
monofluorophosphate  product  compared 
to  the  placebo  is  not  statistically 
significant  after  12  weeks  of  continuous 
use.  This  evidence  supports  the 
conclusion  that  sodium 
monofluorophosphate  does  not 
contribute  substantially  to  the  effective. 
12-week  desensitizing  relief  derived 
from  the  combination  dentifrice 
containing  potassium  nitrate  and  sodium 
monofluorophosphate. 

When  evaluating  ingredients  for  their 
tooth  desensitizing  effectiveness,  the 
Dental  Plan  considered  fluoride 
preparations,  including  sodium  fluoride, 
sodium  monofluorophosphate.  and 
stannous  fluoride,  as  a  group.  It  stated 
that  "Since  the  availability  of  the 
fluoride  ion  is  similar  in  all  these 
preparations,  it  would  suggest  that  the 
effectiveness  data  are  also  related  in  a 
similar  manner"  (47  FR  22712  and 
22752).  Therefore,  the  agency  believes 
that  since  monofluorophosphate  does 
not  contribute  to  the  desensitizing  effect 
of  the  potassium  nitrate/sodium 
monofluorophosphate  dentifrice,  other 
Category  I  fluoride  ingredients  would 
likewise  not  contribute  to  the 
desensitizing  effect  of  a  combination 
desensitizing/anticaries  dentifrice. 

Regarding  the  anticaries  effectiveness 
of  the  sodium  monofluorophosphate 
portion  of  this  combination  dentifrice,  in 
its  report  on  OTC  anticaries  dnig 
products  published  in  the  Federal 
Register  of  March  28, 1960,  the  Dental 
Panel  recommended  LTP's  Category  I 
anticaries  ingredients  in  dentifrice 
formulations  (45  FR  20666  at  20677).  The 
Panel  stated  that  the  extensive  amount 
of  testing  of  anticaries  dentifrices,  which 
has  included  laboratory  animal  testing 


and  clinical  testing,  allows  prediction  as 
to  which  dentifrice  formulations  will  be 
effective.  The  Panel  concluded  that,  if 
certain  analytic  and  biologic  tests  are 
conducted  on  new  formulations  and 
acceptable  test  values  are  achieved, 
clinical  testing  of  those  formulations  Is 
not  required.  The  analytic  tests 
recommended  by  the  Panel  were 
theoretical  total  fluorine  determination, 
available  fluoride  ion  determination.  pH, 
and  specific  gravity.  The  Panel  also 
recommended  that  fluoride  dentifrices 
meet  the  requirements  of  two  of  the 
following  biologic  tests:  (1)  Enamel 
solubility  reduction:  (2)  fluoride  uptake 
by  enamel;  and  (3)  animal  caries 
reduction. 

Because  these  LTP's  represented  a 
new  concept  with  many  technical  issues 
yet  to  be  resolved,  they  were  not 
included  in  the  Panel's  proposed 
monograph  or  in  the  agency's  first 
segment  of  the  tentative  final 
monograph  on  OTC  anticaries  drug 
products  published  in  the  Federal 
Register  on  September  30. 1985  (50  FR 
39854).  Instead,  the  agency  held  an  open 
public  meeting  on  September  26  and  27. 
1983.  regarding  unresolved  technical 
issues  concerning  the  LTP's  and 
reopened  the  administrative  record  to 
include  the  proceedings  of  the  public 
meeting  and  to  allow  comments  on 
matters  raised  at  the  meeting.  In  the 
second  segment  of  the  tentative  final 
monograph  for  OTC  anticaries  drug 
products  published  in  the  Federal 
Register  of  June  15, 1988  (53  FR  22430). 
the  agency  considered  information 
generated  at  the  public  meeting  and  in 
comments  and  stated  that  the  | 

requirement  of  lengthy  clinical  trials  to 
demonstrate  anticaries  effectiveness  of 
fluoride  dentifrices  is  no  longer 
warranted.  Having  determined  that 
demonstration  of  the  availability  of  the 
fluoride  ion  in  the  formulation  and 
satisfaction  of  the  biological  testing 
requirements  are  the  most  important 
testing  criteria  for  predicting  the 
effectiveness  of  a  fluoride  dentifrice,  the 
agency  stated  that  appropriate 
laboratory  testing  is  adequate  to  assure 
the  effectiveness  of  fluoride  dentifrices 
containing  Category  I  ingredients.  The 
agency  proposed  that  fluoride 
dentifrices  meet  or  exceed  the  soluble 
fluoride  ion  level  specified  for  each 
particular  fluoride  ingredient  listed  in 
the  monograph  and  meet  the  test 
requirements  of  any  two  of  the 
biological  tests  recommended  by  the 
Dental  Panel  in  its  report  (53  FR  22435). 
However,  the  agency  has  not  evaluated 
the  comments  received  to  date  on  this 
proposal. 
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The  agency  belieives  that  a  dentifrice 
product  contaimng|aii  ingredient 
included  in  the  antlcaries  monograph, 
i.e..  sodium  fluoridf.  sodium 
monofluorophosph^te,  or  stannous 
fluoride,  that  satisSes  the  requirements 
of  the  LTFs  has  deinonstrated  anticaries 
effectiveness.  Therfefore.  the  agency  has 
tentatively  determined  that  the  LTFs 
could  be  used  to  demonstrate  the 
anticaries  effectiveriess  of  the  fluoride  in 
any  combination  dentifrice  containing  5 
percent  potassium  nitrate  and  a 
Category  1  nuoridejingredient.  The 
agency  is  not  currehtly  aware  of  any 
chemical  evidence  predictive  of  an 
interaction  between  potassium  nitrate 
and  any  Category  I  fluoride  Ingredient 
that  would  alter  the  bioavailability  or 
e^ectiveness  of  eitjier  ingredient.  In 
addition,  based  up0n  the  available 
evidence,  the  agency  also  believes  that 
the  combination  of  5  percent  potassium 
nitrate  and  a  Cateoory  I  fluoride 
ingredient  does  no^  decrease  the  safety 
of  either  of  the  indiividual  active 
ingredients.  Such  ai  combination  would 
provide  rational  concurrent  therapy  for 
a  significant  target  {population  when 
used  under  adequate  directions  for  use 
and  warnings  agaiist  unsafe  use. 
Therefore,  an  accei>table  dentifrice 
containing  5  percent  potassium  nitrate 
and  any  Category  I  fluoride  ingredient  in 
combination  woulq  need  to  meet  the 
requirements  of  th^  final  monographs  for  ■ 
ore  anticaries  dnig  products  and  for 
OTC  relief  of  oral  discomfort  drug 
products. 

The  agency  is  therefore  proposing  to 
include  the  combiniation  of  S  percent 
potassium  nitrate  dnd  any  Category  I 
fluoride  ingredient  labeled  for  the  relief 
of  hypersensitive  tf  eth  and  for  the 
prevention  of  dentil  caries  as  Category  I 
in  this  amendment  to  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products.       \ 

The  agency  notes  that  no  OTC  drug 
advisory  review  p^nel  considered  this 
combination.  In  accordance  with  the 
agency's  Compiiaif:e  Policy  Guide 
7132b.l6  (which  d^chbes  the  agency's 
enforcement  policy  regarding  the 
marketing  of  OTC  combination  dru^ 
products  not  reviewed  by  an  OTC  drug 
advisory  review  p^nel]  (Ref.  10),  this 
specific  combination  may  not  be 
marketed  until  the  Commissioner  states 
by  notice  in  the  Federal  Register  that  the 
combination  has  been  tentatively 
determined  to  be  generally  recognized 
as  safe  and  elective  and  that  OTC 
marketing  of  the  combination  will  be 
permitted  under  specified  conditions. 
Before  marketing  may  begin,  the 
comment  period  m^st  have  ended  and 
another  Federal  R4gister  notice  must 


have  been  published  setting  forth  the 
agency's  determination  concerning 
marketing  before  publication  of  the  final 
rule.  The  comment  period  for  this 
document  is  120  days.  However,  the 
agency  is  requesting  comments  and 
objections  regarding  the  combination  of 
potassium  nitrate  and  fluoride  in  a 
dentifrice  dnig  product  in  a  shorter 
period  of  60  days  so  that  the  marketing 
status  of  such  a  combination  drug 
product  can  be  determined  in  an 
expeditious  manner.  Any  such 
marketing  that  might  be  allowed, 
pending  issuance  of  the  final 
monograph,  is  subject  to  the  risk  that  the 
Commissioner  may  adopt  a  different 
position  in  the  final  monograph  that 
could  require  relabeling,  recall,  or  other 
regulatory  action. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  11). 
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48.  Referring  to  the  table  summarizing 
the  Dental  Panel's  categorization  of 
active  ingredients  (47  FR  22712  at  22725). 
where  the  combination  of  sodium 
'fluoride,  strontium  chloride,  and  edetate 
disodium  is  listed  as  a  Category  II  tooth 
desensitizer,  one  comment  suggested 
that  sodium  fluoride  and  strontium 
chloride  be  deleted  from  this  item  in  this 
table.  The  comment  stated  that  edetate 
disodium  is  the  Category  II  ingredient 
and  that  the  combination  becomes 
Category  II  t>ecause  of  the  use  of  edetate 
disodium. 


The  Panel  reviewed  a  combination 
drug  product  containing  0.44  percent 
sodium  fluoride,  10  percent  strontium 
chloride,  and  the  chelating  agent  edetate 
disodium  (Ref.  1).  and  stated  that  the 
purpose  of  the  edetate  disodium  in  this 
drug  product  was  to  maintain  the 
ingredients  sodium  flouride  and 
strontium  chloride  in  solution  by 
chelating  the  strontium  and  preventing 
the  formation  of  insoluble  strontium 
chloride  (47  FR  22750).  (In  reviewing  the 
data  submitted  to  the  Panel  (Ref.  1),  the 
agency  has  determined  that  the  Panel's 
report  erroneously  stated  strontium 
chloride  at  page  22750,  and  that  it 
should  have  stated  strontium  fluoride.] 
The  Panel  listed  edetate  disodium  as  an 
inactive  ingredient  (47  FR  22715]  and  did 
not  review  this  ingredient  as  a  single 
active  ingredient  The  Panel  listed  both 
sodium  fluoride  and  strontium  chloride 
as  active  ingredients  (47  FR  22715), 
reviewed  each  of  these  ingredients  as 
tooth  desensitizers  (47  FR  22751),  and 
placed  both  ingredients  in  Category  III. 
The  Panel  also  placed  combinations  of 
two  tooth  desensitizers  in  Category  III 
(47  FR  22722). 

Because  the  presence  of  the  inactive 
ingredient  edetate  disodium  is  crucial  to 
maintain  the  integrity  of  the 
combination  drug  product  containing 
sodium  fluoride  and  strontium  chloride, 
the  agency  considers  edetate  disodium  a 
pharmaceutical  necessity  in  this  product 
and  concludes  that  it  was  appropriate 
for  the  Panel  to  review  this  product  as  a 
separate  specific  combination.  The 
agency  also  agrees  with  the  Panel's 
Category  II  determination  that  this 
specific  combination  drug  product  is 
unsafe  for  OTC  use  because  the  0.44 
percent  sodium  fluoride  concentration 
represents  a  safety  risk  without  proven 
benefit  as  a  tooth  desensitizer  (the  Panel 
had  recommended  0.22  percent  sodium 
fluoride  dentifrice  as  safe  for  daily  use 
as  an  anticaries  agent  (45  FR  20666  at 
20682))  and  because  the  chelating 
properties  of  the  inactive  Ingredient 
edetate  disodium  may  cause 
decalcificaUon  of  teeth  (47  FR  22750). 
The  agency  believes  that  the  Panel's 
intent  to  place  sodium  fluoride  and 
strontium  chloride  as  single  ingredients 
in  Cagetory  III,  to  place  the  combination 
of  0.44  sodium  fkiodde  and  10  percent 
strontium  chloride  containing  edetate 
disodium  in  Category  IL  and  to  place 
combinations  of  two  tooth  desensitizers 
in  Category  III  is  clearly  stated  in  the 
Panel's  report  and  that  modification  of 
the  Panel's  summary  table  is 
unnecessary. 

Reference 
(1)  OTC  Volume  OeOOTO. 
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F.  Comments  on  Testing  Guidelines 

49.  Two  comments  requested  that  the 
Dental  Panel's  "Data  Required  for 
Evaluation"  guidelines  (47  FR  22712  at 
22756)  be  reconsidered.  The  comments 
felt  that  some  of  the  protocol 
requirements  were  inappropriate, 
unrealistic  unachievable,  obsolete,  or  in 
variance  with  widely  accepted 
methodology.  SpeciHc  changes  were 
suggested. 

The  agency  has  not  addressed  specific 
testing  guidelines  in  this  document.  In 
revising  the  OTC  drug  review 
procedures  relating  to  Category  lU, 
published  in  the  Federal  Register  of 
September  29. 1981  (46  FR  47730).  the 
agency  advised  that  tentative  final  and 
final  monographs  will  not  include 
recommended  testing  guidelines  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  Instead, 
the  agency  will  meet  with  industry 
representatives  at  their  request  to 
discuss  testing  protocols.  Therefore,  the 
specific  changes  suggested  by  the 
comments  are  not  being  addressed  in 
this  document.  The  revised  procedures 
also  state  the  time  in  which  test  data 
must  be  submitted  for  consideration  in 
developing  the  final  monograph.  (See 
also  part  II.  paragraph  A.2.  below.) 

50.  Several  comments  objected  to 
seven  aspects  of  the  Dental  Panel's 
recommended  testing  guidelines  for 
reclassifying  agents  for  the  relief  of 
toothache  in  Category  I  as  follows: 

(1)  The  criteria  for  the  selection  of 
patients,  specifically  the  limitation  of 
patient  selection  to  only  those  with 
severe  pain  or  only  those  between  the 
ages  of  20  and  50  years;  the  comments 
stated  that  patients  of  any  age  should  be 
allowed  to  participate  in  the  study. 

(2)  The  requirement  of  a  positive 
control  in  the  testing  guidelines;  the 
comments  stated  that  the  only  Category 
I  ingredient  that  could  be  used  as  a 
positive  control  is  eugenol,  an  aromatic, 
and  that  use  of  this  ingredient  as  a 
positive  control  is  impractical  and 
would  not  allow  adequate  blinding  of  a 
study. 

(3)  The  use  of  a  sequential  analysis 
design  for  the  testing  of  agents  for  the 
relief  of  toothache:  the  comments  stated 
that  such  a  design  is  impractical 
because  it  requires  the  pairing  of 
patients  to  receive  two  different 
treatments  within  as  short  a  period  of 
time  as  possible,  not  to  exceed  1  day. 
Because  patients  with  toothaches  are 
difficult  to  obtain,  the  comments  argued 
that,  in  many  instances,  less  than  two 
patients  with  toothache  will  be  seen  in  a 
clinic  during  1  day. 

(4)  The  method  of  data  analysis;  one 
comment  contended  that  the  data 


collected  in  a  study  should  be  analyzed 
by  standard  statistical  methodology 
rather  than  the  statistical  methodology 
used  in  sequential  analysis  because,  in 
studying  a  toothache  relief  drug  product, 
the  investigator  cannot  normally  use  the 
same  individual  for  two  different 
products. 

(5)  The  blinding  technique;  one 
comment  stated  that  the  Panel's 
recommendation  that,  as  a  blinding 
technique,  eugenol  be  placed  on  the 
tongue  of  all  patients  when  this 
ingredient  is  used  as  a  control  in  testing 
would  serve  no  useful  purpose  and 
would  only  confuse  the  patients. 

(6)  The  Panel's  recommendation  that 
the  relief  of  pain  last  "at  least  20 
minutes"  before  the  treatment  is 
considered  effective;  the  comments 
stated  that  shorter  periods  of  relief  from 
pain  are  significant  and  should  be 
considered  adequate  to  demonstrate 
effectiveness. 

(7)  The  Panel's  recommendation  that 
pain  be  measured  as  "tolerable"  or 
"intolerable;"  one  comment  stated  that 
it  has  been  standard  practice  in  testing 
to  use  pain  scales  with  more  than  two 
points  of  pain  discrimination  which 
reliably  measure  pain  reduction.  The 
comment  contended  that  the  use  of  a 
reliable  pain  scale  would  obviate  the 
need  to  follow  the  Panel's 
recommendations  to  pair  patients  with 
the  same  pain  intensity  over  a  short  time 
interval. 

Several  comments  also  objected  to 
four  aspects  of  the  Panel's 
recommended  testing  guidelines  for 
upgrading  a  Category  III  tooth 
desensitizer  to  Category  I  as  follows: 

(1)  The  Panel's  criteria  for  selecting 
patients,  specifically  that  each  of  the 
three  studies  should  include  persons 
with  the  same  type  of  sensitivity  and 
that  at  least  one  of  the  three  studies 
must  be  on  persons  with  Type  I 
sensitivity,  defined  as  hypersensitivity 
due  to  periodontal  surgery.  The 
comments  urged  deletion  of  the 
requirement  that  a  minimum  of  6  weeks 
pass  following  periodontal  surgery 
before  patients  who  underwent  such 
surgery  are  admitted  as  subjects  in  a 
study;  also,  the  comments  requested  that 
the  selection  of  patients  be  made  on  the 
presence  of  subjective  pain  of  dentinal 
hypersensitivity  and  on  the  basis  of 
sound  professional  judgment.  One 
comment  was  not  aware  of  any  data 
that  suggest  that  the  condition  of 
dentinal  hypersensitivity  differs 
depending  on  its  cause  (e.g.,  cervical 
erosion,  abrasion,  gingival  recession, 
periodontal  surgery)  and  urged  the 
agency  to  confine  the  focus  of  testing  to 
the  condition  of  dentinal 
hypersensitivity  and  not  to  its  causes. 


The  comments  objected  to  the  Panel's 
recommendation  that  persons  selected 
for  test  and  placebo  trials  should  be  of 
the  same  sex  and  be  reasonably  similar 
in  age,  in  number  of  sensitive  teeth,  and 
in  the  mean  sensitivity  score  (47  FR 
22712  at  22756).  The  comments  argued 
that  adding  sex  and  age  pairing 
requirements  and  pairing  subjects  with 
teeth  having  near-identical 
hypersensitivities  unduly  compound  the 
problem  of  timely  completion  of  clinical 
investigations  utilizing  large  numbers  of 
subjects.  The  comment  contended  that 
hypersensitivity  does  not  appear  to  be 
correlated  with  either  patient  age  or  sex. 

(2)  The  requirement  of  a  paired 
sequential  study  design  (47  FR  22756). 
The  comments  were  opposed  to  a  paired 
sequential  design  for  these  studies  and 
suggested  that  sex,  age,  and  sensitivity 
equivalence  for  test  and  placebo  trials 
be  specified  for  groups  of  patients  in 
study  designs  other  than  paired 
sequential  analysis.  The  comments 
recommended  that  persons  selected  for 
test  and  placebo  trials  should  be 
reasonably  similar  in  the  mean 
sensitivity  score  so  far  as  is  practical. 

(3)  The  Panel's  recommendation  that 
teeth  which  may  be  included  in  the 
study  be  limited  to  incisors  and 
premolars  in  both  arches  as  well  as 
recommendations  concerning  how  many 
teeth  should  be  examined  during  each 
patient  evaluation.  One  comment 
recommended  deleting  the  requirement 
that  all  teeth  be  examined  each  time 
after  the  initial  examination  establishes 
which  teeth  are  sensitive  and  which  are 
not  and  urged  that  only  the 
hypersensitive  teeth  should  be 
evaluated  on  subsequent  examinations. 
Also,  the  comment  felt  that  molars 
should  be  allowed  to  be  included  in  the 
study  if  the  investigator  is  able  to 
identify  one  or  more  of  them  as 
hypersensitive  teeth. 

(4)  The  Panel's  recommendation  that 
in  studies  involving  tooth  desensitizers 
both  the  test  and  placebo  materials  must 
be  indistinguishable  regarding  taste, 
consistency,  and  appearance  (47  FR 
22756).  The  comments  believed  that  the 
requirement  for  the  placebo  to  be 
"indistinguishable"  from  the  active 
ingredient  is  unreasonable  and 
suggested  terminology  used  in  the 
tentative  final  monograph  for  OTC 
antiperspirant  drug  products  (47  FR 
36492  at  36500).  The  comments 
recommended  the  use  of  the  terms  "as 
similar  as  possible"  to  replace 
"indistinguishable"  and  the  addition  of 
the  phrase  "as  judged  by  sensory 
evaluation  procedures"  to  the 
guidelines. 
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Comments  on  tie  testing  guidelines 
for  reclassifying  ajgents  for  the  relief  of 
toothache  and  for  reclassifying  tooth 
desensitizer  objeoted  to  the  Panel's 
recommendation  that  three  investigators 
at  three  separate  institutions,  preferably 
academic  institut^ns,  should  perform 
studies  required  tt>  upgrade  a  Category 
III  ingredient  to  Category  I  (47  FR  22756). 
Two  comments  believed  this 
requirement  is  unhecessary  because  one 
multiclinical.  dou|)le-blind  study  or  two 
separate  studies  ^re  sufficient  to  prove 
efficacy.  One  conjment  recommended 
that  the  requirement  for  the  number  of 
studies  should  bejconsistent  with  FDA's 
traditional  rule  thpt  two  well-controlled 
clinical  studies  aoe  adequate  for 
demonstrations  of  efficacy.  Two 
comments  believ^  that  "the  limitation 
to  an  academic  setting"  was  unduly 
restrictive  and  should  be  deleted.  The 
comments  felt  that  flexibility  should  be 
allowed  for  the  uie  of  clinics  or  private 
practices  which  can  mobilize  adequate 
numbers  of  patients  and  demonstrate 
clinical  experiende  suitable  for  these 
studies. 

The  comments  concluded  that  certain 
of  the  testing  guideline  requirements  are 
inappropriate  ana  unachievable,  that 
others  are  not  re£  listic  or  representative 
of  the  present  sta  le  of  the  art.  and  that 
the  goal  of  demonstrating  effectiveness 
can  be  properly  realized  by  other 
clinically  accepts  ble  protocols.  The 
comments  reques  ted  that  other 
acceptable  proce  lures  should  be 
allowed. 

The  agency  hai  not  addressed  specific 
testing  guidelines  in  this  document.  In 
revising  the  OTC  drug  review 
procedures  relati  ^g  to  Category  HI. 
published  in  the  !  'ederal  Register  of 
September  29, 19  (1  (46  FR  47730).  the 
agency  advised  t  lat  tentative  final  and 
final  monographs  will  not  include 
recommended  tei  ting  guidelines  for 
conditions  that  ir  dustry  wishes  to 
upgrade  to  monograph  status.  Instead, 
the  agency  will  n  leet  with  industry 
representatives  J  t  their  request  to 
discuss  testing  pi  otocols  and  the  number 
of  studies  neede<  to  upgrade  Category 
HI  conditions  to  '  ^^tegory  I.  The  revised 
procedures  also  iitate  the  time  in  which 
test  data  must  bi  submitted  for 
consideration  in  developing  the  final 
monograph.  (See  also  Part  II.  paragraph 
A.2.  below.)  Thui,  under  the  current 
agency  approacL  acceptable  procedures 
other  than  those  recommended  by  the 
Dental  Panel  ma  i  be  allowed. 

51.  Two  comments  objected  to  the 
Dental  Panel's  r«  commendation  that  a 
cross-over  desig  i  be  used  for  studies  to 
demonstrate  the  effectiveness  of  an 


IMI 


agent  for  the  relief  of  toothache  147  FR 
22712  at  22735)  for  the  following 
reasons:  (1)  It  would  be  difficult  or 
impossible  to  utilize  the  same  patient  for 
a  second  drug  treatment  if  the  first  drug 
treatment  relieved  the  patient's 
toothache;  and  12)  ethically,  the  patient's 
toothache  should  be  professionally 
treated  as  soon  as  possible.  The 
comments  requested  that  the  agency 
delete  this  requirement  for  testing 
agents  for  the  relief  of  toothache. 

The  Panel's  recommended  testing 
guidelines  are  not  being  included  in  this 
proposal.  (See  comments  49  and  50 
above.)  The  Panel  recommended  that  a 
sequential  analysis  study  design  be  used 
to  demonstrate  the  effectiveness  of 
agents  for  the  relief  of  toothache.  The 
agency  believes  that  the  comments  may 
have  misinterpreted  the  Panel's 
recommendation.  A  sequential  analysis 
design  does  not  involve  multiple  test 
treatments  of  the  same  patient  as  is 
required  by  a  cross-over  study  design.  In 
a  sequential  analysis  design,  patients 
are  paired  randomly  over  a  time  interval 
that  is  as  short  as  possible.  Each  patient 
of  the  pair  receives  only  one  test 
treatment.  One  patient  receives  one  type 
of  treatment  and  the  second  patient 
receives  the  other  type  of  treatment.  The 
results  obtained  from  treating  each  of 
the  patients  in  the  pair  are  then  used  as 
the  unit  of  comparison  for  the  two 
different  treatments.  Successive  pairs  of 
patients  are  sequentially  analyzed  until 
statistically  significant  differences 
between  the  two  treatments  are 
achieved.  The  agency  concludes  that  the 
Panel's  recommended  testing  guidelines 
for  agents  for  the  relief  of  toothache 
would  not  require  a  cross-over  testing 
design. 

52.  Regarding  the  Dental  Panel's 
recommended  testing  guidelines  for 
agents  for  the  relief  of  toothache  (47  FR 
22712  at  22736).  one  comment  stated  that 
the  mode  of  application  of  toothache 
relief  drugs  should  not  be  specified 
because  the  method  of  application  will 
depend  on  the  ingredient  and/or 
formulation.  Another  comment  stated 
that  the  testing  procedures  should  allow 
for  the  use  of  other  dosage  forms  as 
appropriate.  The  comment  further  slated 
that  because  a  consumer  cannot  always 
be  expected  to  find  his  or  her  tooth 
cavity,  it  is  more  practical  to  apply  the 
ingredient  to  the  total  tooth  surface: 
therefore,  clinical  studies  should  be 
designed  to  support  the  efficacy  of 
agents  for  the  relief  of  toothache  for  use 
in  and  around  the  tooth. 

In  the  revision  of  the  OTC  drug  review 
procedures  relating  to  Category  III. 
published  in  the  Federal  Register  of 


September  29. 1981  (48  FR  47730)  and 
clarified  April  1. 1983  (48  FR  14050),  the 
agency  advised  that,  regarding  testing ' 
procedures,  tentative  final  and  final 
monographs  will  not  include 
recommended  testing  guidelines  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  Instead, 
the  agency  will  meet  with  industry 
representatives  at  their  request  to 
discuss  testing  protocols.  (See  also  Part 
II.  paragraph  A.2.  below.)  The  Panel  did 
provide  for  testing  a  gel  dosage  form  In 
its  testing  guidelines  (47  FR  22736),  but 
the  agency  recognizes  that  the  Panel's 
recommended  testing  procedures  do  not 
include  all  possible  methods  of 
application  and  dosage  formulations. 
The  agency  will  consider  the  use  of  any 
appropriate  testing  procedure  even 
though  it  may  differ  from  that 
recommended  by  the  Panel.  The  Panel's 
testing  criteria  are  considered  to  be 
recommendations  to  the  agency; 
however,  test  designs  that  are  used  in 
studies  submitted  in  support  of  the 
safety  and  effectiveness  of  Category  III 
conditions  are  evaluated  on  their  own 
merits  rather  than  on  how  well  they 
meet  the  Panel's  requirements.  Thus, 
when  Category  III  ingredients  are  tested 
for  safety  and/or  effectiveness  and 
subsequently  upgraded  to  Category  I, 
the  agency  will  propose  directions  for 
use  that  are  consistent  with  the  manner 
of  application  used  in  the  testing 
procedures.  If  clinical  studies 
demonstrate  the  safety  and  efficacy  of 
agents  for  the  relief  of  toothache  for  use 
in  and  around  the  tooth,  directions  for 
such  use  will  also  be  included  in  the 
monograph. 

II.  The  Agency's  Tentative  Conclusions 
and  Adoption  of  the  Dental  Panel's 
Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 

1.  Summary  of  ingredient  categories 

The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Dental  Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and 
has  made  some  changes  in  the 
categorization  of  relief  of  oral 
discomfort  active  Ingredients 
recommended  by  the  Panel.  As  a 
convenience  to  the  reader,  the  following 
list  is  included  as  a  summary  of  the 
categorization  of  relief  of  oral 
discomfort  active  ingredients 
recommended  by  the  Panel  and  the 
proposed  categorization  by  the  agency. 
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Active  mgredientB 


\.AgmtlBlor9mfeliel 
of  loolhacha:' 

Benzocaine. 

Benzyl  alcotx)! 

BtilMaine  sulate 

Capatcum  (a<  a 

countaiirritant). 
Capsicum  ((or  usa  in 

an  open  tootti 

cavity). 

aeaol 

Cfeosote 

Eugenoi  (85  to  87 

percent). 
Euoanoin  to  84 

percent). 

Menthol 

Methyl  salicylate 

Ptienol  preparations 

(phenol  and/or 

pt>enolate  sodiom). 
Thymol  preparations 

(ttiymol  anrJ  thymol 

lodKto). 
2  Oral  mucosal 
analgesics  ( Topics 
anesthetics): 

Benzocairw 

Benzyl  alcotwt 

Butacaine  sutiate._ 

Camphor... 

Chlorophylhn  (water 

soluble) 
Cresol 


AQancy 


II 

D 

m 


Methyl  salicylata 

Phenol  preparationa 
(phenol  and/or 
phenolaM  sodium). 

^hymol  prepaiationa 
(thymol  and  thymol 
iodide). 
3  Oaf  mucosal 

prolactants: 

Benzoin  praparaiions 
(t)enzoin  tinctura 
and  compound 
benzoin  tincture). 

Myrrh,  Ifcjidextract 

«   rooth  desensilizers: 

C/iiric  acid  and 
sodium  citrate  in 
potoxamer  407 
(Ploronic  F-127 
Oel). 

^looride  preparations 
(sodium  Ruoride, 
sodium 

monofluorophos- 
phate,  and 
stannous  fluoride). 

^orrrwldehyde 
solutiorv 

Potassium  nitrate 

Sodium  fluoride  (0.44 
percent),  strontium 
chloride,  and 
edetate  disod«im 
(in  comt>ination). 

Strontium  chloride 


III.. 


I_ 
ll_ 
Not  reviewed 

Hi- 
ll... 


m.. 


Ill 


Ul 


III..., 

HI™. 
IL... 


m.. 


ni 


■  The  Panel  recomniandad  that  beeswax  ahoukt 
not  be  included  as  an  inactive  ingrsdieni  in  products 
intended  lor  use  in  an  open  tootti  cavity,  and  the 
agency  corwurs. 


2.  Testing  of  Category  11  and  Category  III 
conditions 

The  Panel  recommended  testing 
guidelines  for  agents  for  the  relief  of 
toothache  (47  FR  22712  at  22735)  and  for 


tooth  desensitizers  (47  FR  22712  at 
22756).  The  agency's  position  regarding 
the  Panel's  testing  guidelines  is 
discussed  in  comments  49.  50,  and  51 
above.  Interested  persons  may 
communicate  with  the  agency  about  the 
submission  of  data  and  information  to 
demonstrate  the  safety  or  effectiveness 
of  any  relief  of  oral  discomfort 
ingredient  or  condition  included  in  the 
review  by  following  the  procedures 
outlined  in  the  agency's  policy  statement 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47740)  and 
clarified  April  1. 1983  (48  FR  14050).  That 
policy  statement  includes  prt)cediires  for 
the  submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 

B.  Summary  of  the  Agency 's  Changes 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Dental  Panel's  report  and 
recommended  monograph  with  the 
changes  described  in  FDA's  responses 
to  the  comments  above  and  with  other 
changes  described  in  the  summary 
below.  A  summary  of  the  changes  made 
by  the  agency  follows. 

1.  The  Dental  Panel  was  charged  to 
review  and  evaluate  dental  and  dental 
care  drug  products  iiKluding  agents  for 
oral  mucosal  injury  and  agents  for  the  - 
relief  of  oral  discomfort  Oral  mucosal 
injury  drug  products  are  OTC 
preparations  intended  to  relieve  oral 
soft  tissue  injury  by  cleansing  or 
promoting  the  healing  of  minor  oral 
wounds  or  irritations  (48  FR  33984  at 
33984).  Agents  for  the  relief  of  oral 
discomfort  are  OTC  preparations  to 
treat  minor  trauma  or  irritations  of  a 
transient  nature  to  the  gums  or  teeth  (47 
FR  22712  at  22717).  The  Oral  Cavity 
Panel  was  charged  to  evaluate 
ingredients  in  OTC  preparations 
intended  for  use  for  the  temporary  relief 
of  symptoms  due  to  minor  irritations, 
inflammations,  and  other  lesions  of  the 
mucous  membranes  of  the  oral  cavity 
(47  FR  22760  at  22765).  Because  of  the 
overlap  between  the  rulemaking  on  OTC 
oral  mucosal  injury  drug  products  and 
the  rulemaking  on  OTC  oral  health  care 
drug  products,  the  agency  incorporated 
that  part  of  the  oral  mucosal  injury 
rulemaking  that  includes  oral  woimd 
cleansers  into  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  published  in 
the  Federal  Registar  of  January  27. 1988 
(53  FR  2436).  Likewise,  because  the 
ingredients  reviewed  as  rehef  of  oral 
discomfort  agents  and  the  ingredients 


reviewed  as  oral  health  care  drug 
products  are  indicated  for  similar 
therapeutic  purposes  in  the  same  area 
(i.e.,  the  oral  cavity),  in  this  document, 
the  agency  is  merging  the  advance 
notice  of  proposed  rulemaking  for  OTC 
relief  of  oral  discomfort  drug  products 
into  the  tentative  final  monograph  for 
OTC  oral  health  care  drug  products 
(proposed  as  21  CFR  part  356).  The 
intent  of  the  combined  rulemaking  is  to 
identify  those  ingredients  that  are 
generally  recognized  as  safe  and 
effective  in  temporarily  relieving  the 
symptoms  associated  with  minor  oral 
wounds  or  other  irritations  of  the  mouth, 
gums,  or  teeth.  Combining  these  two 
rulemakings  into  one  will  result  in  more 
consistent  labeling  on  the  OTC  drug 
products  intended  for  topical  use  in  the 
oral  cavity  and  in  less  confusion  for  the 
manufacturers  of  these  drug  products 
and  for  the  consumer. 

2.  The  agency  is  not  including  {  354.1 
"Scope"  of  the  Dental  Panel's 
recommended  monograph  for  relief  of 
oral  discomfort  drug  products  in  this 
proposal  because  the  proposed  "Scope" 
(S  356.1)  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  adequately  covers  all  oral 
health  care  drug  products  including 
relief  of  oral  discomfort  drug  products. 

3.  So  that  the  definition  of  an  oral 
health  care  drug  will  include  agents  for 
relief  of  oral  discomfort,  the  agency  is 
proposing  to  amend  §  356.3(a]  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  by  adding  the 
words  "gums."  and  "teeth,"  and  the 
phrase  "minor  irritations  of  the  gums"  to 
read  as  follows:  "A  drug  product  applied 
topically  for  the  proper  care  of  the  oral 
cavity,  including  the  temporary  relief  of 
symptonu  of  the  gums,  teeth,  mouth,  and 
throat,  for  example,  minor  irritation  of 
the  gums,  occasional  mouth  soreness,  or 
minor  sore  throat" 

The  agency  is  also  adding  a  defmition 
foi*  the  term  "dentifrice"  in  §  35e.3(b)  of 
the  definition  section  of  this  proposaL 

In  this  proposal,  the  agency  is 
incorporating  the  definitions  foimd  in 
S  354.3  of  the  Dental  Panel's 
recommended  monograph  for  OTC  relief 
of  oral  discomfort  drug  prodircts  into 
(  356.3  of  the  amended  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products.  However,  the  agency  is 
not  iiicluding  the  definitions  for  an 
"agent  for  the  relief  of  oral  discomfort" 
or  for  an  "oral  mucosal  analgesic  "  found 
in  S  354.3(a)  and  S  354.3(c).  respectively, 
of  the  Dental  Panel's  recommended 
monograph  for  relief  of  oral  discomfort 
drug  products.  The  definition  for  an 
"oral  health  care  drug"  in  {  356.3(a)  has 
hern  revised  to  include  agents  for  the 
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relief  of  oral  discomfort.  (See  part  II. 
paragraph  B.3.  above.)  Oral  mucosal 
analgesic  ingredients  are  being  included 
in  this  amendment  as^nesthetic/ 
analgesic  ingredients,  and  the  definition 
for  an  "anesthetic/lanalgesic"  in 
§  356.3(c)  of  this  aiiendment  adequately 
defines  this  therapeutic  group. 
Individual  definiticps  are  renumbered 


lental  Panel 
percent  eugenol  in 

ent  for  the  relief  of 
^cy  has  determined 

adequate  to 


accordingly. 

4.  Although  the 
classified  85  to  B7 
Category  I  as  an  ag 
toothache,  the  age^ 
that  the  data  are  ir 
demonstrate  effectiveness  of  this 
ingredient  and  reclbssified  the 
ingredient  in  Cateaory  III  for  this  use. 
(See  comment  7  above.) 

5.  In  this  proposj  1.  the  agency  is  not 
including  the  agenls  for  the  relief  of 
toothache  that  werje  recommended  by 
the  Dental  Panel  iil  §  354.10  of  its 


356.10  of  this 
jh  is  reserved  for 
'  of  toothache  should 


Some  of  the  same 
benzocaine.  be: 
were  reviewed  as 

analgesics  by  the 


IMI 


monograph.  Sectioi 

proposed  monograj 

agents  for  the  relit 

any  be  classified  iii  Category  I  in  the 

future.  I 

6.  The  agency  is  including  oral 
mucosal  analgesic!  9  354.12  of  the 
Dental  Panel's  recommended 
monograph,  in  the  therapeutic  category 
of  OTC  oral  health  care  anesthetic/ 
analgesics  in  §  35fl|.12  of  this  proposal, 
dients  (i.e.. 
alcohol,  and  phenol) 
ral  mucosal 
ental  Panel  and  as 
anesthetic/analge*ic8  by  the  Oral 
Cavity  Panel.  Oral  mucosal  analgesics 
and  anesthetic/analgesics  are  intended 
for  the  temporary  relief  of  pain  caused 
by  minor  irritations  or  injuries  of  the 
oral  mucosa.  Therefore,  the  agency 
believes  that  thes4  ingredients  should  be 
e  therapeutic 
posal.  to  eliminate 
erlap.  the  agency  is 
ine  the  indications, 
ctions  recommended 
mucosal  analgesics 
with  the  indications, 
warnings,  and  directions  proposed  by 
the  agency  for  anesthetic/analgesics  in 
9  356.55  of  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  p  roducts.  The 
combined  indicati  sns.  warnings  and 
directions  for  ane:  ithetic/analgesic 
active  ingredients! are  found  in  5  356.52 
of  this  proposal.  Additionally,  the  term 
"oral  mucosal  analgesic"  is  replaced  by 
the  term  "anesthetic/analgesic"  in  this 
proposal. 

7.  The  Dental  Panel  classified  benzyl 
alcohol  in  Category  III  as  an  oral 
mucosal  analge8i((  (47  FR  22712  at  22743 
to  22744).  The  Oral  Cavity  Panel 
classified  benzyl  t  ilcohol  in  Category  1 


considered  to  be  ( 
category.  In  this  p^ 
duplication  and  o\ 
proposing  to  comb 
warnings,  and  diii 
in  9  354.55  for  oral 
by  the  Dental  Pant 


as  an  anesthetic/analgesic  it  its  report 
(47  FR  22760  at  22809  to  22810),  and  the 
agency  agreed  with  the  Category  I 
classification  in  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  (53  FR  2436). 
Therefore,  in  this  proposal,  the  agency  is 
including  benzyl  alcohol  as  a  Category  I 
anesthetic/analgesic  in  9  356.12(b). 

a  Although  butacaine  sulfate  was  not 
reviewed  by  the  Oral  Cavity  Panel,  the 
Dental  Panel  classified  it  as  a  Category  I 
oral  mucosal  analgesic.  9  354.12(b).  The 
agency  agrees  with  the  Dental  Panel's 
Category  I  classification  and  is. 
therefore,  including  butacaine  sulfate  in 
this  proposal  in  356.12(c)  as  an 
anesthetic/analgesic. 

9.  The  agency  is  including  oral 
mucosal  protectants,  9  354.14  of  the 
Dental  Panel's  proposed  monograph,  in 
9  356.20  of  this  proposal. 

10.  The  agency  is  including  5  percent 
potassium  nitrate  as  a  Category  I  tooth 
desensitizer  in  9  356.22  of  this 
amendment.  (See  comment  8  above.) 

11.  The  section  containing  package 
size  limitations.  9  354.18  of  the  Dental 
Panel's  recommended  monograph,  is 
being  revised  and  is  included  in  this 
amendment  in  9  356.24.  The  agency  is 
not  including  the  package  size 
limitations  for  butacaine  sulfate  that 
were  recommended  by  the  Dental  Panel 
in  9  354.18(a)  of  its  report.  Additionally, 
the  agency  is  revising  the  directions  for 
use  for  butacaine  sulfate  by  deleting  any 
reference  to  single-use  packaging.  (See 
comment  35  above.) 

12.  The  Dental  Panel  classified  several 
combination  drug  products  in  Category  I 
and  included  them  in  9  354.20  of  its 
proposed  monograph  at  9  354.20.  The 
agency  is  deferring  consideration  of 
recommended  9  354.20(b).  (c).  and  (d)  to 
the  antimicrobial  segment  of  the 
rulemaking  for  OTC  oral  health  care 
drug  products  because  these 
recommended  combinations  all  contain 
antimicrobial  ingredients.  The  agency  is 
proposing  to  add  the  Dental  Panel's 
remaining  Category  I  combinations  in 
354.20  (a)  and  (e)  to  the  combinations 
proposed  by  the  agency  in  9  356.20  of 
the  first  segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  and  to  include  the 
combinations  in  this  amendment  in 

9  356.2& 

13.  Because  oral  mucosal  protectants 
are  not  indicated  for  use  in  sore  throat, 
the  agency  concludes  that  when 
anesthetic/analgesic  ingredients  are 
combined  with  oral  mucosal  protectants, 
the  indication  for  anesthetic/analgesics 
in  9  356.52(b)(1),  "For  the  temporary 
relief  of  occasional  minor  irritation, 
pain,  sore  mouth,  and  sore  throat," 
should  not  be  used.  The  agency  also 


notes  that  the  indication  in 
9  356.52(b)(7).  "For  products  containing 
•  *  *  when  used  in  denture  adhesive 
products  *  *  *,"  is  not  applicable  to 
combination  products  containing 
anesthetic/analgesics  and  oral  mucosal 
protectants  because  the  Panel  stated  in 
its  report  that  the  use  of  an  oral  mucosal 
protectant  in  a  denture  adhesive  is 
irrational  (47  FR  22712  at  22722). 
Therefore,  the  agency  is  proposing  to 
include  in  9  356.66,  "Labeling  of 
combination  drug  products."  the 
following:  "For  permitted  combinations 
[of  oral  mucosal  protectants  and 
anesthetic/analgesics}  identified  in 
9  356.26(c).  Any  or  all  of  the  indications 
in  9  356.52(b)(2).  (b)(3).  (b)(4).  (b)(5),  and 
(b)(6)  should  be  used." 

14.  The  agency  has  reviewed  data  and 
information  submitted  in  support  of  the 
safety  and  effectiveness  of  a  dentifrice 
containing  fluoride  (sodium 
monofiuorophosphate)  and  potassium 
nitrate  for  the  claims  of  prevention  of 
cavities  and  tooth  desensitization  and 
has  determined  that  the  data  are 
sufficient  to  demonstrate  the 
effectiveness  of  this  combination. 
Furthermore,  the  agency  has  determined 
that  any  Category  I  fluoride  may  be 
used  in  combination  with  potassium 
nitrate  as  long  as  the  product 
demonstrates  anticaries  effectiveness. 
Therefore,  in  this  proposal,  the  agency  is 
proposing  a  Category  I  classification  for 
the  combination  of  any  Category  I 
fluoride  ingredient  and  potassium 
nitrate  used  for  the  prevention  of 
cavities  and  tooth  desensitization.  (See 
comment  47  above.) 

15.  The  warning  "Children  under  12 
years  of  age  should  be  supervised  in  the 
use  of  this  product"  in 

99  354.50(c)(l)(vi).  354.55(c)(2)  and 
(c)(4)(i),  354.60(c)(5).  and  354.65(c)(3)  of 
the  Dental  Panel's  recommended 
monograph  is  not  included  in  the 
warnings  sections  of  this  proposal 
because  the  statement  appears  in  the 
directions  for  use  for  all  products 
formulated  as  mouthwashes  (oral 
rinses).  (See  comments  27  and  31 
above.) 

16.  The  agency  is  not  including  in  this 
proposal  the  warning  "Do  not  swallow" 
that  was  recommended  by  the  Dental 
Panelin99  354.50(c)(l)(iv). 
354.55(c)(l)(iii).  354.60(c)(3).  and 
354.65(c)(2).  However,  for  anesthetic/ 
analgesics  formulated  as  mouthwashes 
(oral  rinses),  the  agency  is  including  the 
wording  "•  *  *  and  then  spit  out"  in  the 
directions  in  99  356.52(d)(l)(i),  (d)(2)(i). 
(d)(4)(i).  (d)(5){i),  (d)(6)(i),  (d)(7){i)(a)  and 
(d)(7)(i)(b),  and  (d)(8)(i)  of  this  proposal. 
(See  comment  28  above.) 


Federal  Register  /  Vol  56.  No.  185  /  Tuesday.  September  24.  1991  /  Proposed  Ruleg 


17.  The  labeling  for  agents  for  the 
relief  of  toothache  recommended  by  the 
Dental  Panel  in  §  354.50  is  not  being 
included  in  this  proposal.  Section  356.50 
in  this  proposal  is  reserved  for  the 
labeling  of  agents  for  the  relief  of 
toothache  in  the  event  that  any 
ingredients  are  classified  in  Category  I 
in  the  future. 

18.  The  agency  is  not  including  in  this 
proposal  the  Dental  Panel's 
reconunended  statement  of  identity  for 
oral  mucosal  analgesics  in  §  354.55(a). 
Oral  mucosal  analgesics  are  included  as 
part  of  the  therapeutic  category 
identified  as  anesthetic/analgesics  in 

§  356.52  (see  Part  U,  paragraph  B.5. 
above),  and  the  statement  of  identify 
proposed  by  the  agency  in  §  356.52(a)  is 
sufRcienL 

19.  The  agency  is  proposing  to  revise 
the  indications  recommended  by  the 
Dental  Panel  in  §  354.55{bMl)(i)  and 
(b)(l)(iii)  and  §  354.55(b)(3)  by  using  the 
phrase  "mouth  and  gums"  instead  of 
"soft  tissues,"  "soft  tissue  of  the  mouth." 
or  "oral  tissues."  The  agency  is 
including  the  revised  indications  In 

S  356.52(b)(3).  (b)(5).  and  (b)(7)  of  this 
proposal.  (See  comment  24  above.) 

20.  Because  canker  sores  do  not 
require  professional  diagnosis  before 
self- treatment,  the  agency  is  not 
including  in  this  proposal  the  indication 
recommended  by  the  Dental  Panel  in 

S  354.55{b)(l)(iv).  The  indication 
proposed  in  S  356.55(b)(2)  of  the  first 
segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  is  being  included  in  this 
amendment  in  §  356.52(b)(2).  (See 
comment  23  above.) 

21.  The  warnings  recommended  for 
oral  mucosal  analgesics  by  the  Dental 
Panel  in  i  354.55(c)(l)(i)  and  (c)(l)(ii)  are 
not  being  included  in  this  proposal.  The 
agency  believes  that  the  intent  of  those 
warnings  is  fulfilled  by  the  warnings 
proposed  for  anesthetic/analgesics  by 
the  agency  in  S  356.55(c)(1)  and  (c)(2)  of 
the  first  segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  and  is  proposing  those 
warnings  for  anesthetic/analgesic 
ingredients  in  5  356.52(c)(1)  and  (cM2). 

22.  The  agency  is  not  including  in  this 
proposal  the  warnings  recommended 
specifically  for  butacaine  sulfate  by  the 
Dental  Panel  in  §  354.55(c)(4)  because 
the  information  in  these  warnings  is 
included  in  the  revised  directions  for  use 
of  butacaine  sulfate  in  S  35e.52(dK3)  of 
this  proposal  (See  comment  35  above.) 

23.  The  directions  for  use  of 
benzocaine  proposed  by  the  agency  in 
8  356.55(d)(1)  and  (dK2)  of  the  first 
segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  are  being  Included  in  this 


proposal  in  9  356.52(d)(l)(i)  and  (dMl)(ii) 
as  directions  for  use  of  benzocaine.  The 
directions  recommended  for  benzocaine 
by  the  Dental  Panel  in  S  354.55(dKl) 
have  been  slightly  revised  by  the  agency 
and  are  being  included  in  this  proposal 
as  the  directions  in  S  356.52(d)(l)(iii)  for 
using  benzocaine  in  a  teething 
preparation. 

24.  The  agency  is  revising  the 
directions  recommended  by  the  Dental 
Panel  for  butacaine  sulfate  in 

S  354.55(d)(2)  to  eliminate  the  reference 
to  package  size  limitations.  The  agency 
is  including  the  revised  directions  in 
f  356.52(d)(3)  of  this  proposal.  (See 
comment  35  above.) 

25.  The  agency  is  proposing  that  the 
mininnim  effective  concentration  of 
phenol  for  nse  as  an  oral  health  care 
anesthetic/analgesic  be  0.5  percent 
rather  than  0.25  percent  as 
recommended  by  the  Dental  Panel  and 
is  including  the  minimum  effective 
concentration  of  0.5  percent  in 

§  356.52(d)(7)  of  this  proposal.  (See 
comment  4  above.) 

26.  As  a  result  of  combining  oral 
mucosal  analgesics  and  oral  health  cure 
anesthetic/analgesics,  the  agency  is  not 
including  the  directions  for  use  of 
phenol  as  an  oral  mucosal  analgesic 
recommended  by  the  Dental  Panel  in 

S  354.55(d)  (3)  and  (d)(4).  The  direcUons 
proposed  for  use  of  phenol  as  an 
anesthetic/analgesic  by  the  agency  in 
the  first  segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  in  S  356.55(d)(6)(i)  (a)  and 
(b)  and  §  356.S5(d)(6)(ii)  are  being 
proposed  in  9  356.52(d)(7)(i)  and 
(d)(7)(ii).  (See  comment  36  above.) 

27.  The  agency  is  proposing  to  limit 
the  concentration  of  phenol  in  teething 
preparations  to  0.5  percent  phenol. 
Additionally,  the  agency  is  proposing  to 
revise  the  direction  it  proposed  in 

9  356.55(d)(6)  of  the  first  segment  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  by  adding 
directions  for  the  use  of  teething 
preparations  and  including  those 
directions  in  9  356.52(d)(7)(iii)  of  this 
proposal.  (See  comments  4  and  36 
above.) 

28.  The  agency  is  including  in 
99  356.52(d)(l)(iv).  (d)(3)(ii),  and 
(d)(7)(iv)  of  this  proposal  the  directions 
for  the  use  of  benzocaine,  butacaine. 
and  phenol  in  dental  adhesives  that 
were  recommended  by  the  Dental  Panel 
in  9  354.55(d)(5). 

29.  The  agency  is  including  in  i  356.00 
of  this  proposal  the  labeling 
recommended  by  the  Dental  Panel  for 
oral  mucosal  protectants  in  9  354.60. 

30.  The  agency  is  proposing  to  revise 
the  indication  recommended  by  the 
Dental  Panel  for  oral  mucosal 


protectants  in  9  354.e0(b){4)  "For 
protecting  recurring  canker  sores  when 
the  condition  has  been  previously 
diagnosed  by  a  dentist"  by  deleting  the 
phrase  "when  the  condition  has  been 
previously  diagnosed  by  a  dentist"  The 
agency  has  determined  that  canker 
sores  do  not  require  professional 
diagnosis  before  self-treatment.  (See 
comment  23  above  and  part  If. 
paragraph  B.^.  above.)  TTie  revised 
indication  is  included  in  9  356.eo(b)(4)  of 
this  proposal. 

31.  The  agency  has  determined  that 
the  wording  of  the  warning  proposed  in 
the  first  segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  in  9  356.70(c)  for 
debriding  agents/oral  wound  cleansers 
is  also  appropriate  for  oral  mucosal 
protectants.  Therefore,  the  agency  is 
proposing  to  combine  99  354.e0(c)(l) 
and  (c)f2)  of  the  Dental  Panel's 
recommended  monograph  Into  the 
following  revised  warning  for  oral 
mucosal  protectants  (included  in  this 
amendment  in  9  356.60(c)(1)):  "Do  not 
use  this  product  for  more  than  7  days 
unless  directed  by  a  dentist  or  doctor.  If 
sore  mouth  symptoms  do  not  improve  in 
7  days;  if  irritation,  pain,  or  redness 
persists  or  worsens;  or  if  swelling,  rash, 
or  fever  develops,  see  your  dentist  or 
doctor  promptly." 

32.  The  agency  is  revising  the  labeling 
recommended  for  tooth  desensitizers  by 
the  Dental  Panel  in  9  354.65  and  is 
including  the  revised  labeling  in  9  356.62 
of  this  proposal. 

33.  The  agency  is  proposing  that  the 
statement  of  identity  for  tooth 
desensitizer  drug  products 
recommended  by  the  Dental  Panel  in 
9  354.65(a]  be  revised  to  provide  a 
choice  of  dosage  forms  and  a  choice 
between  the  words  "sensitive"  and 
"hypersensitive."  (See  comment  18 
above).  The  revised  statement  of 
identity  is  included  in  9  256.62(a)  of  this 
proposal. 

34.  In  order  to  clarify  and  shorten  the 
language  of  the  monograph  the  agency 
has  revised  the  indication  recommended 
by  the  Dental  Panel  for  tooth 
desensitizers  in  9  354.65(b)  as  follows: 
"Helps  reduce  painful  sensitivity  of  the 
teeth  to  cold,  heat,  acids,  sweets,  or 
contact"  The  revised  indication  is 
included  in  9  356.62(b)(1)  of  this 
proposal. 

35.  Because  the  desensitizing  effect  of 
potassium  nitrate  has  been 
demonstrated  to  be  cumulative,  the 
agency  is  proposing  in  this  amendment 
that  the  following  additional  indication 
for  tooth  desensitizers  be  included  in 

9  35&62(b)(2):  "Builds  increasing 
protection  against  painful  sensitivity  of 
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the  teeth  to  cold,  h^t,  acids,  sweets,  or 
contact."  (See  comqfient  28  above.) 

36.  The  agency  is  combining  and 
simplifying  the  warnings  recommended 
for  tooth  desensitizfere  by  the  Dental 
Panel  in  S  354.85{c)jl).  (c)(4).  and  (c)(5) 
into  one  warning  "Sensitive  teeth  may 
indicate  a  serious  problem  that  may 
need  prompt  care  b^y  a  dentist.  See  your 
dentist  if  the  problem  persists  or 
worsens.  Do  not  use  this  product  longer 
than  4  weeks  unless  recommended  by  a 
dentist  or  doctor."  The  agency  is 
proposing  to  includje  the  revised  warning 
in  S  356.62(c)  of  thii  proposal.  (See 
comment  30  above| 

37.  Because  the  agency  does  not 
consider  fever,  Irriljation.  and  infection 
to  be  related  to  dental  hypersensitivity, 
the  warning  recommended  for  tooth 
desensitizers  by  th^  i  Dental  Panel  in 

S  354.65(c)(6)  is  nol  being  included  in 
this  proposal.  Add^ionally.  the  agency 
is  not  including  the  warning 
recommended  by  the  Dental  Panel  in 
§  354.65(c)(7).  "Do  iiot  exceed  ' 
recommended  dosage,"  in  this 
amendment  (See  comment  31  above.) 

38.  The  agency  has  revised  the 
directions  for  use  fbr  tooth  desensitizers 
recommended  by  the  Dental  Panel  in 

S  354.65(d)  and  is  proposing  to  include 
these  revised  direc  tions  for  use  in 
S  356.62(d)  of  this  i  iroposal.  (Seei 
comment  38  above]) 

39.  The  agency  i|  proposing  new 

§  356.66.  "Labeling!  of  Combination  Drug 
Products'*  in  whidi  labeling  specific  to 
combination  drug  products  containing 
oral  health  care  ingredients  is  described. 

40.  The  agency  i|  proposing  to  include 
professional  labeling  for  products 
containing  dycloni^e  hydrochloride  in 

S  356.80(b).  The  agency  is  also  amending 
the  professional  labeling  proposed  in 
§  356.80(a)  of  the  ftrst  segment  of  the 
tentative  final  monograph  for  OTC 
health  care  drug  products  to  include 
"Vincent's  infectidn."  (See  comment  39 
above.) 

41.  In  an  effort  tb  simplify  OTC  drug 
labeling,  the  agen(^y  proposed  in  a 
number  of  tentatiMe  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OIJC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Bated  on  comments 
received  to  these  proposals,  the  agency 
has  determined  tint  final  monographs 
and  other  applicable  OTC  drug 
regulations  will  give  manufacturers  the 
option  of  using  either  the  word 
"physician"  or  the  word  "doctor."  That 
option  is  proposec  in  5  358.48(a). 

42.  Combining  t  le  rulemaking  for 
relief  of  oral  discc  mfort  drug  products 
with  the  rulemaki  ig  for  oral  health  care 
drug,  products  resjilted  in  the 


redesignation  of  many  section  and 
paragraph  numbers.  As  a  convenience 
to  the  reader,  the  following  chart  is 
included  to  show  how  all  of  the  section 
and  paragraph  numbers  have  been 
redesignated. 

Redesignated  Section  and  Paragraph 
Numbers  of  the  Tentative  Final 
Monograph  for  Oral  Health  Care 
Drug  Products  amended  by  Adding 
the  Ingredients  and  Labeling  From 
the  Rulemaking  for  Reuef  of  Oral 
Discomfort  Drug  Products 


Paragraph 

number  m  tfiis 

amended  TFM 

for  oral  health 

care  drug 

products 


3S6.3(a). 


Paragraph 
number  in  the 
TFM  lor  oral 

health  care 
drug  products 
(53  FR  2436) 


356.3(a> 


I 


356.3(b) 

356.3(C) 


356.3(d)...- 

356.3(e) 

356.3(f) 

356.3(g) 

356.3(h) 

356.3ri) 

356.3(j) 

356.3(K). _. 

356.10 

(resen/ed). 

356.12(a) 

356.12(b) 

356.12(c) 

356.12(d) „ 

356.12(e) 

356.12(1) 

356.12(g) 

356.12(h) 

356.14 

356.16 

356.18. 

356.20(a) 

356.20(b) 

356.22 

(reserved). 


356.3(b) 


356.3(c).. 
3S6.3<d).. 
356.3(e).. 
356.3(f).. 
356J(fl).. 
356.3(h). 


Paragraph 
rHimber  in  ttio- 
ANPR  tor  reliet 

of  oral 

discomfort  drug 

products  (47 

FR  22712) 


354.3(a) 
354.3(b) 
354.3(c) 


356.10(a). 
3S6.10(b). 


356.24 

356.26(a) 

356.26(b). 

356.26(0 


356.26(d) * 

356.26(e) -.- 

356.26(f) - 

356.26(g) 

356.26(h) 

356.48(a) _. 

356.48(b) -.. 

356.50 
(reserved). 

356.52(a). 

356.52(b)(1) 

366.52(b)<2) 

354.55(b)(1K'v)- 

356  52(b)(3) 

356.52(b)(4)  — 
354.55(b)(1)(ii)_ 

356  52(bM5) 

354  5S(bH1)(Ni). 
356.52(b)(6)  — 
356.52(b)(7) 


3S6.10<c).. 
35&10(d).. 
356.10(e).. 
356.10^0. 
356.10(g).. 

356.14 

356.16. — 
356.18. — 


3S6.20(a).. 
356.20(b).. 


3S4.3(d) 
354.3(e) 
354.10 

354.12(8) 

354.12(b) 


354.12(c) 


354.14(a) 
354.14(b) 
354.16 

354  18(a) 
354.18(b) 


354.20(a) 
354.20(b) 
354.20(c) 
354.20(d) 
354.20(e) 


3S6.20(c).. 
356.20(d).. 
356.20(e).. 


356.50(a) 

3S6.50(b) 


356.55(a) 

356  55(b)(1).- 
356.55(b)(2)... 


354.50 


354.55(a) 


354.55(bM1)(i) 


354.S5(bK2) 
354.55(b)(3) 


Redesignated  Section  and  Paragraph 
Numbers  of  the  Tentative  Final 
Monograph  for  Oral  Health  Care 
Drug  Products  Amended  by  Adding 
the  Ingredients  and  L/.3eling  From 
THE  Rulemaking  for  Relief  of  Oral 
Discomfort  Drug  Products— Con- 
tinued 


Paragraph 

number  in  ttiis 

amernled  TFM 

for  oral  health 

care  drug 

products 


356.52(c)(1). 
356.52(c)(2) . 


356.52(c)(3). 


356.52(c)(4). 


Paragraph 
numt>er  in  the 
TFM  for  oral 

healthcare 
dnig  products 
(53  FR  2438) 


356.55(c)(1). 
356.SS(C)<2). 


Paragraph 
numljer  in  tt>e 
ANF>R  for  relief 

of  oral 

discomfort  drug 

products  (47 

FR  22712) 


356.52(c)(5) . 
356.52(c)(6) . 

356.52(dM1)(l) 356.55(d)(1)(i) 

356.52(d)(1  )(!<)....  356.55(d)(1)riD 

356.52(d)(1)(iH)...i 

356.52(d)(2)(i) 356.55(d)(2)(i) 

356.52(d)(2)(Ji) ....  356.55(d)(2)fii). 
356.52(d)(3)........ 

356.52(d)(4) 

356.52(d)(5) 

356.5Z(d)(6) 

356.52(d)(7)(i)(a) 
356.52(d)(7)(i)(b) 
356.52(d)(7)(ii)... 
356.52(d)(7)(iii) .. 
356.52(d)(7>(iv).. 

356.52(d)(8) 

356.54 

356.56 

356.58 

356.60(a) 

356.60(b) - 

356.60(c)(1) 

356.60(c)(1). — 


354.55(c)(1)(i) 

354  55(C)(1)(ii) 

354.55(c)(1)rm) 

354.55(c)(1)(iv) 

35455(c)(2) 

354  55(c)(3) 

354.55(c)(4) 

354.55(c)(5) 

354.55(c)(6) 

354.55(d)(1) 


356.60(c)(2) . 


356.60(d) 

356.62(a) 

356.62(b)(1)... 
356.62(b)(2) ... 
356.62(0....... 


356.62(0. 
356.62(0  ■ 


356.62(d).. 

356.68 

356.80(a).. 
356.80(b).. 
356.80(c).. 


356.55(d)(3)  ...^-. 

356.55(d)(4) 

356.55(d)(5) ........ 

356.55(dM6)fi)(a) 
356  55(d)(6)(i)(b) 
356.55(d)(6Mii)... 


354.55(d)(2) 


356.55(dK7). 

356.65. 

356.70 

356.75 


356.78 

35e.80(a>.. 


356.80(b).. 


354.55(d)(4) 

354.56(d)(3) 
354  55(d)(5) 


354.60(a) 

354.60(b) 

354.60(c)(1) 

354.60(c)(2) 

354.60(c)(3) 

354.60(c)(4) 

354.60(c)(5) 

354.60(d) 

354.65(a) 

354.65(b) 

354.65(c)(1) 
354.65(0(2) 
354.65(c)(3) 
354.65(c)(4) 
354  65(c)(5) 
354.65(c)(6) 
354.65(c)(7) 
354.65(d) 


The  agency  is  also  designating 
proposed  subpart  D  of  the  monograph  as 
subpart  C  and  is  placing  the  labeling 
sections  under  subpart  C. 

43.  For  an  active  ingredient  to  be 
included  In  an  OTC  drug  final 
monograph,  it  is  necessary  to  have 
publicly  available  sufficient  chemical 
information  that  can  be  used  by  all 
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manufacturers  to  determine  that  the 
ingredient  is  appropriate  for  use  in  their 
products.  Most  of  the  active  ingredients 
that  the  Dental  Panel  and  the  Oral 
Cavity  Panel  classified  as  Category  I  are 
standardized  and  characterized  for 
quality  and  purity  and  are  included  in 
official  compendia.  Alum,  benzocaine, 
benzyl  alcohol,  carbamide  peroxide, 
compound  benzoin  tincture,  dyclonine 
hydrochloride,  gelatin,  glycerin, 
hydrogen  peroxide,  menthol,  pectin, 
phenol,  salicyl  alcohol,  sodium 
bicarbonate,  and  zinc  chloride  are 
included  as  articles  in  the  current 
United  States  Pharmacopeia  (U.S.P.)  or 
National  Formulary  (Ref.  1).  Although 
benzoin  tincture  was  included  as  an 
article  in  U.S.P.  XV  (Ref.  2).  it  is  not 
included  in  the  current  U.S.P.  The 
remaining  ingredients  (i.e.,  butacaine 
sulfate,  elm  bark,  hexylresorcinol. 
potassium  nitrate,  and  sodium  perborate 
monohydrate)  are  not  adequately 
characterized. 

The  agency  believes  that  it  would  be 
appropriate  for  interested  parties  to 
develop  with  the  United  States 
Pharmacopeial  Convention  appropriate 
standards  for  the  quality  and  purity  of 
the  oral  health  care  ingredients  that  are 
not  already  included  in  official 
compendia.  In  this  tentative  fmal 
monograph,  butacaine  sulfate,  elm  bark, 
hexylresorcinol,  potassium  nitrate,  and 
sodium  perborate  monohydrate  are 
proposed  in  Category  I.  However, 
should  interested  parties  fail  to  provide 
necessary  information  so  that 
appropriate  standards  may  be 
Rstablished,  these  ingredients  will  not 
be  included  in  the  final  monograph.  The 
sume  standards  should  also  be 
developed  for  any  Category  II  or  III 
ingiedients  for  which  data  are  submitted 
for  inclusion  in  the  final  monograph. 
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The  agency  is  proposing  to  remove  the 
existing  warning  and  caution  statement 
recommended  in  §  369.20  for  "toothache 
preparations."  That  statement  reads 
"For  temporary  use  only  until  a  dentist 
can  be  consulted."  If  ingredients  for  the 
relief  of  toothache  are  included  in  the 
final  monograph,  the  existing  statement 
in  S  369.20  will  be  superseded  by  the 
requirements  of  the  final  monograph  on 
OTC  oral  health  care  drug  products 
(part  356.  subpart  C).  If  ingredients  for 


the  relief  of  toothache  are  not  included 
in  the  final  monograph,  products 
containing  these  ingredients  will  need  a 
new  drug  application  for  marketing,  and 
there  will  be  no  need  for  the  existing 
statement  to  appear  in  §  369.20. 

II!-  Recent  Developments 

A.  Additional  Warning(s)  for  Products 
Indicated  for  Relief  of  Sore  Throat 

In  March  1990,  the  agency  became 
aware  of  four  reports  from  the  United 
Kingdom  (U.K.)  of  life  threatening 
pharyngeal  spasm  that  were  related  to  a 
phenol-containing  OTC  oral  spray  used 
for  the  symptomatic  relief  of  sore  throat 
(Ref.  1).  All  cases  occurred  when  people 
who  may  have  had  epiglottitis  used  the 
anesthetic/analgesic  oral  spray.  One 
person  died,  with  the  cause  of  death 
listed  as  acute  epiglottitis.  The  only 
difference  in  the  formulation  between 
the  OTC  drug  product  used  in  the  U.K. 
and  a  similar  product  marketed  in  the 
United  States  (U.S.)  is  that  the  drug 
product  used  in  the  U.K.  contains  0.0145 
percent  tartrazine  as  a  coloring  agent, 
and  the  drug  product  marketed  in  the 
U.S.  has  not  contained  tartrazine  since 
1980.  The  manufacturer  of  the  product 
informed  the  agency  that  the  British 
Committee  on  Safety  of  Medicines 
(CSM)  was  reconsidering  the  future 
marketing  of  the  phenol-containing  OTC 
drug  product  (Ref.  2). 

Subsequently,  the  CSM  permitted 
continued  marketing  of  the  phenol- 
containing  OTC  oral  spray  so  long  as 
certain  labeling  changes  were  made  in 
both  consumer  and  professional  labeling 
(Ref.  3).  The  revised  labeling  states  that 
(1)  the  product  is  not  for  use  in  children 
under  12  unless  recommended  by  a 
doctor;  (2)  the  product  should  not  be 
used  and  a  doctor  consulted  if  there  is  a 
difficulty  in  breathing,  if  breathing  is 
noisy,  or  if  there  is  a  severe  difficulty  in 
swallowing;  and  (3)  the  product  should 
not  be  used  without  consulting  a  doctor 
if  sore  throat  is  severe,  has  lasted  for 
more  than  2  days,  or  is  accompanied  by 
high  fever,  headache,  nausea,  or 
vomiting. 

The  agency  requested  information 
from  the  company  on  any  serious 
adverse  drug  experience  reports  that  it 
had  received  from  consumers  in  the 
U.S.,  regarding  either  anaphylactic-like 
reactions  or  sweUing  of  the  throat  or 
larynx  area  leading  to  difficulty  in 
breathing  related  to  the  use  of  the 
phenol-containing  OTC  oral  health  care 
drug  product.  The  company  conducted  a 
review  of  its  data  base  for  the  years 
1963  to  1990,  found  a  total  of  18  reports, 
and  submitted  these  reports  to  the 
agency  (Refs.  4  and  5).  The  reports 
indicated  that  adverse  reactions 


occurred  both  with  and  without 
tartrazine  in  the  product.  The  company 
also  provided  the  agency  with  U.S.  drug 
experience  reports,  specifically 
anaphylactic-like  reactions  or  swelling 
of  the  throat  or  larynx  area  resulting  in 
difficulty  in  breathing,  for  its  OTC  drug 
products  indicated  for  sore  throat  that 
contain  anesthetic/analgesic  ingredients 
other  than  phenol  (i.e.,  mentol  and 
benzocaine)  (Ref.  5). 

The  agency  contacted  manufacturers 
of  the  major  brands  of  OTC  oral  health 
care  drug  products  containing  Category  I 
anesthetic/analgesic  ingredients  (i.e., 
benzocaine,  benzyl  alcohol,  dyclonine 
hydrochloride,  hexylresorcinol,  menthol, 
phenol,  and  salicyl  alcohol)  (Ref.  6).  In 
addition,  the  agency  contacted  the 
manufacturer  of  a  major  brand  of  an 
OTC  oral  health  care  drug  product 
containing  tartrazine  (Ref.  6).  FDA 
requested  these  manufacturers  to 
provide  any  reports  received  regarding 
airway  obstruction  or  anaphylactic-type 
reactions  associated  with  these 
products. 

The  agency  has  analyzed  the 
information  received  along  with 
information  already  in  its  spontaneous 
reporting  system.  Duplicative  reports, 
i.e.,  industry  reports  identical  with  FDA 
reports,  were  excluded.  A  case  was 
included  in  this  analysis  only  if  there 
was  documentation  of  swelling  of  the 
throat,  larynx,  or  epiglottis  and/or 
respiratory  difficulty.  Reports  in  which  it 
was  noted  that  the  product  became 
lodged  in  the  throat  resulting  in 
mechanical  obstruction  of  the  airway 
were  not  included.  The  agency  has 
documented  4  cases  involving 
benzocaine,  3  cases  involving  benzyl 
alcohol,  38  cases  involving  dyclonine 
hydrochloride,  3  cases  involving 
hexylresorcinol,  3  cases  involving 
menthol,  24  cases  involving  phenol,  and 
0  cases  involving  salicyl  alcohol.  In 
some  cases,  only  one  anesthetic/ 
analgesic  ingredient  was  involved:  in 
others,  more  than  one  anesthetic/ 
analgesic  ingredient  was  involved.  In 
addition,  the  agency  has  documented 
nine  cases  involving  tartrazine  in 
combination  with  a  Category  III 
antimicrobial  ingredient  (i.e., 
cetylpyridinium  chloride).  In  three  of 
these  cases,  the  product  also  contained 
benzyl  alcohol.  In  two  of  the  cases,  the 
product  also  contained  benzocaine  (Ref. 
6). 

The  manufacturer  of  the  phenol- 
containing  OTC  oral  spray  discussed 
above  recently  informed  FDA  (Ref.  7) 
that  it  intends  to  enhance  the  warning 
statement  currently  proposed  for 
anesthetic/analgesic  ingredients  in  the 
tentative  final  monograph  for  OTC  oral 
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health  care  dnig  prciducts  (53  FR  2438  at 
2458)  on  all  dosage  forms  of  its  OTC  oral 
health  care  drug  products  containing 
any  anesthetic/anakesic  ingredient  and 
indicated  for  the  relfef  of  sore  throat 
The  manufacturer  iiicluded  a  synopsis 
and  evaluation  of  adverse  experience 
reports  involving  OfC  oral  health  care 
anesthetic/analgesit:  drug  products  and 
a  review  of  the  chanactenstics  of 
epiglottitis.  | 

The  manufacturer  stated  that  the  most 
prevalent  symptomi  of  epiglottitis  are 
sore  throat  (often  sovere).  dysphagia 
(difficulty  in  swalloWing),  fever,  and 
dyspnea  (difficulty  in  breathing).  It 
noted  that  two  of  th^  four  symptoms 
(i.e.,  severe  sore  thrbat  and  fever)  are 
already  addressed  in  the  warning 
proposed  by  the  agency  in  the  OTC  oral 
health  care  tentative  final  monograph 
(53  FR  2436  at  2458)]  as  follows:  "If  sore 
throat  is  severe,  perisists  for  more  than  2 
days,  is  accompanied  or  followed  by 
fever,  headache,  raah.  nausea,  or 
vomiting,  consult  a  doctor  prompUy 
*  *  *."  The  manufacturer  noted  that  this 
warning  does  not  rafer  to  dysphagia  or 
dyspnea.  With  regard  to  dysphagia,  the 
manufacturer  stated  that  preliminary 
research  indicates  that  there  is 
considerable  consu^ier  confusion  with 
respect  to  difficultyjin  swallowing. 
Typically,  consumers  equate  the 
discomfort  or  pain  of  swallowing  that 
accompanies  even  ^  minor  sore  throat 
with  difficulty  in  shallowing.  Patients 
with  epiglottitis,  however,  frequendy 
experience  dysfunc  ion  of  the  epiglottis 
that  does  not  allow  them  to  swallow 
normally.  The  mani|facturer  stated  that 
consultations  with  otolaryngologists 
indicated  that  whed  consumers  do 
experience  true  diflculty  in  swallowing, 
as  is  exhibited  by  an  inability  to 
swallow  their  own  kaliva  (as  can  occur 
with  epiglottitis),  tHey  are  extremely 
unlikely  to  use  an  OTC  oral  anesthetic/ 
analgesia  The  manufacturer,  therefore, 
concluded  that  the  addition  of  "difficulty 
in  swallowing"  to  tiie  warning  statement 
for  OTC  oral  health  care  anesthetic/ 
analgesic  drug  products  would  not 
convey  a  clear  or  meaningful  message  to 
consumers,  but  ratner  it  would  likely 
prevent  the  appropriate  use  of  such 
products. 

However,  the  manufacturer 
maintained  that  dyspnea  or  difficulty  in 
breathing  is  well  uaderstood  by  the 
consumer.  Therefore,  although 
specialists  in  otolafyngology  have 
advised  that  adult  Epiglottitis  patients 
experiencing  such  lymptoofis  are 
unlikely  to  use  anylOTC  tore  throat 
product  the  manu&cturer  believes  that 
the  addition  of  this  symptom  to  the 
warning  statement  adds  a  further 


measure  of  assurance  that  OTC  oral 
health  care  anesthetic/analgesic  drug 
products  will  not  be  used  in 
inappropriate  situations. 

The  manufacturer  concluded  that  the 
currendy  proposed  warning  statement 
for  OTC  oral  health  care  drug  products 
(see  above)  could  be  clarified  by  making 
a  few  simple  changes,  thereby  providing 
further  assurance  that  such  OTC  drug 
products  will  not  be  misused.  The 
manufacturer  proposed  a  revised 
warning  as  follows: 

If  sore  throat  is  severe,  or  is  accompanied 
by  difficulty  in  breathing,  or  persists  for  more 
than  2  days,  do  not  use  and  consult  a  doctor 
promptly.  If  sore  throat  is  accompanied  by  or 
followed  by  fever,  headache,  rash,  nausea,  or 
vomiting,  consult  a  doctor  promptly.  If  sore 
mouth  symptoms  do  not  improve  in  7  days, 
see  your  doctor  or  dentist  promptly. 

The  manufacturer  further  stated  that  it 
intends  to  phase  in  this  enhanced 
warning  statement  on  all  of  its  oral 
anesthetic/analgesic  drug  products  as 
current  labeling  inventory  is  exhausted 
(Ref.  7). 

The  agency  believes  that  the  niunber 
of  adverse  event  reports  involving  either 
anaphylactic-like  reactions  or  swelling 
of  the  throat  or  larynx  area  leading  to 
difficulty  in  breathing  and  related  to  the 
use  of  oral  health  care  drug  products 
indicated  for  relief  of  sore  throat 
symptoms  demonstrates  the  need  for 
labeling  to  highlight  this  potential 
problem.  Epiglottitis  is  a  severe,  rapidly 
progressive  infection  of  the  epiglottis 
and  surrounding  tissues  that  may  be 
quickly  fatal  because  of  sudden 
respiratory  obstruction  by  the  inflamed 
structures  (Ref.  8).  Its  incidence  is 
highest  in  children  2  to  5  years  of  age, 
but  it  may  occur  at  any  age.  Sore  throat 
hoarseness  and,  usually,  high  fever 
develop  abrupUy  in  a  previously  healthy 
child.  The  patient  should  be  hospitalized 
immediately  if  epiglottitis  is  suspected 
(Ref.  7).  The  agency  believes  that  the 
labeling  on  all  OTC  oral  healdi  care 
products  indicated  for  use  in  relieving 
the  symptoms  of  sore  throat  should  alert 
consumers  to  the  possibility  that  they 
may  need  immediate  medical  attention 
if  certain  symptoms  are  present 
However,  at  this  time,  the  agency  is  not 
including  such  language  in  this  tentative 
final  monograph,  but  instead  is 
requesting  comment  on  how  best  to 
convey  such  information  to  consumers. 

There  are  several  questions  that  need 
to  be  addressed.  The  warning  statement 
proposed  in  S§  3S6.52(c)(l).  356.54(c). 
and  356.58(c)(1)  of  this  amendment  for 
ingredients  indicated  for  use  in  relieving 
the  symptoms  of  sore  throat  (Le., 
anesthetic/analgesics,  astringents,  and 
demulcents)  is  as  follows:  "If  sore  throat 


is  severe,  persists  for  more  than  2  days, 
is  accompanied  by  or  followed  by  fever, 
headache,  rash,  swelling,  nausea,  or 
vomiting,  consult  a  doctor  promptly 
*  *  *."  The  agency  seeks  comment  on 
whether  "difficulty  in  breaUilng."  "noisy 
breathing,"  or  "difficulty  in  swallowing" 
should  be  added  to  this  warning.  If  so, 
how  should  the  warning  be  worded  to 
best  alert  consumers  to  these  potential 
problems? 

The  agency  notes  that  the  warning 
statement  required  by  the  CSM  for  the 
phenol-containing  oral  spray  discussed 
above  states  that  the  product  is  "Not  to 
be  used  by  children  under  12  years  of 
age  unless  recommended  by  a  doctor." 
The  directions  for  use  being  proposed  in 
this  amendment  indicate  that  children 
under  12  years  of  age  should  be 
supervised  in  the  use  of  liquid  dosage 
forms.  Solid  dosage  forms  may  be  used 
by  adults  and  children  2  years  of  age 
and  older  without  supervision,  except 
for  phenol-containing  products,  which 
may  only  be  used  by  adults  and  children 
6  years  of  age  and  older.  Because  the 
incidence  of  epiglottitis  is  highest  in 
children  aged  2  to  5  years  (Ref.  8).  the 
agency  seeks  comment  on  whether  the 
use  of  products  indicated  for  the  relief  of 
sore  throat  should  now  also  be  limited 
to  adults  and  children  over  a  certain  age 
e.g..  6  or  12  years. 

Finally,  the  agency  would  like 
comment  on  whether  any  revised 
warning  statements  should  apply  only  to 
products  containing  anesthetic/ 
analgesic  ingredients,  or  should  such 
warning  statements  apply  to  any  OTC 
drug  product  that  is  indicated  for 
treating  a  sore  throat.  The  agency 
believes  that  any  revised  warning 
statement  should  apply  to  any  OTC  oral 
health  care  drug  product  used  to  treat  a 
sore  throat. 

Based  on  comments  received,  if 
necessary,  the  agency  will  propose 
revised  labeling  for  OTC  oral  health 
care  drug  products  indicated  for  the 
relief  of  soar  throat  in  an  amendment  to 
this  tentative  final  monograph. 
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B.  Artificial  Saliva  Drug  Products 

The  agency  has  recently  become 
aware  of  several  currently  marketed 
artificial  saliva  drug  products  that  are 
indicated  for  use  as  mouth  moisteners 
and  oral  lubricants  for  individuals  with 
permanent  or  temporary  salivary  gland 
disfunction  (i.e.,  xerostomia}.  These 
preparations  are  designed  to  mimic 
natural  saliva  both  chemically  and 
physically  (Ref.  1).  They  usually  consist 
of  an  aqueous  solution  containing  a 
thickening  agent,  a  humectant,  and 
electrolytes  usually  found  in  saliva. 
Their  consistency  approaches  that  of 
normal  saliva,  and  their  electrolyte 
levels  are  adjusted  to  approximate  those 
of  natural  saliva  (Ref.  2).  They  do  not 
stimulate  saliva  production  and,  thus, 
must  be  considered  as  replacement 
therapy,  not  as  a  cure  for  xerostomia 
(Ref.  1). 

Xerostomia,  a  condition  in  which 
saliva  production  is  severely  limited  or 
completely  arrested,  has  a  various 
etiology  and  may  be  either  temporary  or 
permanent  depending  upon  the  cause 
(Ref.  2).  Temporary  xerostomia  is  often 
0  side  effect  caused  by  the 
administration  of  various  classes  of 
drugs  (e.g.,  antihistamines, 
decongestants,  diuretics,  and 
antihypertensives).  The  condition 
disappears  when  drug  therapy  ceases. 
Permanent  xerostomia  may  be  caused 
by  exposure  of  the  salivary  glands  to 
radiation  therapy  for  the  treatment  of 
malignant  neoplasms  of  the  head  or 
neck,  or  it  may  be  a  symptom  of  an 
autoimmune  disease  such  as  Sjogren's 
syndrome.  The  adverse  effects  of 
chronic  xerostomia  include  stomatitis, 
burning  tongue,  reduced  denture 
wearing  time,  difficulty  in  swallowing 
and  speaking,  disturbed  sleep  patterns, 
rampant  caries,  and  periodontal  disease 
(Refs.  1  and  2). 

The  agency  believes  that  artificial 
saliva  products  could  be  potentially 
useful  for  individuals  suH'ering  from 
either  temporary  or  permanent 
xerostomia.  However,  no  submissions 


were  made  to  the  Panel  or  the  agency 
regarding  these  products,  nor  is  the 
agency  aware  of  any  specific  data  that 
would  esiablish  general  recognition  of 
safety  and  effectiveness.  Therefore,  the 
agency  invites  specific  data  and 
information  regarding  the  use  of 
artificial  saliva  drug  products.  After 
review  and  evaluation  of  the  data 
submitted,  the  agency  will  consider 
artificial  saliva  drug  products  for 
inclusion  in  the  final  monograph  for 
OTC  oral  health  care  drug  products. 

References 

(1)  Baker,  K.  A..  "Oral  Health  Products."  in 
"Handbook  of  Nonprescription  Drugs,"  9th 
Ed.,  American  Pharmaceutical  Association. 
Washington.  1990.  pp.  667,  608,  and  679. 

(2)  "Accepted  Dental  Therapeutics,"  39th 
Ed..  American  Dental  Association,  Chicago. 
1982.  pp.  52,  S3,  54.  and  324. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
PR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  relief  of  oral  discomfort  drug 
products,  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  relief  of  oral 
discomfort  drug  products  is  not  expected 
to  pose  such  an  impact  on  small 
businesses.  Therefore,  the  agency 
certifies  that  this  proposed  rule,  if 
implemented,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  agency  invited  public  comment  in 
the  advance  notice  of  proposed 
rulemaking  regarding  any  impact  that 
this  rulemaking  would  have  on  OTC 
relief  of  oral  discomfort  drug  products. 
No  comments  on  economic  impacts 
were  received.  Any  comments  on  the 
agency's  initial  determination  of  the 
economic  consequences  of  this  proposed 


rulemaking  should  be  submitted  by 
January  22, 1992.  The  agency  will 
evaluate  any  comments  and  supporting 
data  that  are  received  and  will  reassess 
the  economic  impact  of  this  rulemaking 
in  the  preamble  to  the  final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  evironmental  impact  statement  is 
required. 

Interested  persons  may,  on  or  before 
January  22, 1992.  submit  to  the  Dockets 
Management  Branch  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  on  the 
proposed  regulation.  Written  comments, 
objections,  or  requests  for  oral  hearing 
on  the  combination  of  potassium  niti-ate 
and  an  anticaries  active  ingredient, 
identified  in  S  356.26(h),  by  November 
25, 1991.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  January  22, 1992.  Three  copies  of 
all  comments,  objections,  and  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  ofi'ice  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
September  24. 1992,  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  November  24. 
1992.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29, 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  excfpt  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch.  Received 
data  and  comments  may  also  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 
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In  establishing  a  Tinal  monograph,  the 
agency  will  ordinal  ily  consider  only 
data  submitted  pric  r  to  the  closing  of  the 
administrative  record  on  November  24. 
1992.  Data  submitted  after  the  closing  of 
the  administrative  Record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  published  in  the 
Federal  Register,  unless  the 
Commissioner  find!  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

list  of  Subiects 

21  CFR  Part  356 

Labeling.  Oral  h<  alth  care  drug 
products.  Over-thefcounter  drugs. 

21  CFR  Part  369 

Labeling,  Medic«  I  devices.  Over-the- 
counter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetii  Act  and  under 
authority  delegateq  to  the  Commissioner 
of  Food  and  Drugs.iit  is  proposed  that  21 
CFR  part  356  (as  pkiposed  in  the  Federal 
Register  of  May  25j  1982  (47  FR  22712) 
and  the  Federal  Register  of  January  27. 
1988  (53  FR  2436))  ^nd  21  CFR  part  369 
be  amended  as  foil  9ws: 

1.  Part  356  is  revfsed  to  read  as 
follows: 

PART  356— on AL  "health  CARE 
DRUG  PRODUCTS  FOR  OVER-THE 
COUNTER  HUMAN  USE 

Sutipart  A— General  Provisions 
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356.60    Professional  labeling. 

Authority:  Sees.  201.  SOI.  502.  503.  505.  510. 
701  of  the  Federal  Food  Drug,  and  Cosmetic 
Act  (21  U.S.C  321.  351.  352.  353.  355.  36a  371). 

Subpart  A— General  Provisions 

§356.1    Scope. 

(a)  An  over-the-counter  oral  health 
care  drug  product  in  a  form  suitable  for 
topical  administration  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  part  and  each  general 
condition  established  in  §  330.1  of  this 
chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
title  21  unless  otherwise  noted. 

§356.3    Definitions. 
As  used  in  this  part 

(a)  Oral  health  care  drug.  A  drug 
product  applied  topically  for  the  proper 
care  of  the  oral  cavity,  including  the 
temporary  relief  of  symptoms  of  the 
gums,  teeth,  mouth,  and  throat,  for 
example,  minor  irritation  of  the  gums, 
occasional  mouth  soreness,  or  minor 
sore  throat. 

(b)  Agent  for  the  relief  of  toothache. 
An  ingredient  used  for  the  temporary 
relief  of  pain  arising  as  a  result  of  an 
open  tooth  cavity. 

(c)  Anesthetic/analgesic.  A  substance 
applied  topically  to  an  epithelial  surface 
(e.g.,  skin  or  mucous  membrane)  that 
relieves  pain  without  necessarily 
abolishing  other  sensations  (analgesic) 
or  a  substance  applied  topically  that 
completely  blocks  pain  receptors 
resulting  in  a  sensation  of  numbness  and 
abolition  of  response  to  painful  stimuli 
(anesthetic). 

(d)  Anhydrous  glycerin.  An  ingredient 
that  may  be  prepared  by  heating 
glycerin  U.S.P.  at  150  °C  for  2  hours  to 
drive  off  the  moisture  content 

(e)  Astringent  An  agent  that  causes 
contraction  of  the  tissues  or  arrest  of 
secretions  by  coagulation  of  proteins  on 
a  cell  surface. 

(f)  Debriding  agent/oral  wound 
cleanser.  A  nonirritating  agent  which 
causes  or  assists  in  the  removal 
(physically  or  chemically)  of  foreign 
material  or  devitalized  or  contaminated 
tissue  from  or  adjacent  to  a  minor  oral 
wound  or  a  traumatic  or  infected  lesion 
to  expose  surrounding  healthy  tissue 
and  does  not  delay  wound  healing. 

(g)  Demulcent  A  bland,  inert  agent 
that  soothes  and  relieves  irritation  of 
inflamed  or  abraded  surfaces  such  as 
mucous  membranes. 

(h)  Dentifrice.  A  substance  used  with 
a  toothbrush  to  clean  the  accessible 
surfaces  of  the  teeth.  It  is  an  abrasive- 


containing  dosage  form  for  delivering  an 
active  ingredient  to  the  teeth. 

(i)  Mouthwash  (oral  rinse).  A  solution 
used  for  rinsing  the  mouth,  not 
necessarily  for  medicinal  purposes. 

(j)  Oral  cavity  (mouth).  The  cavity  of 
the  mouth  and  associated  structures, 
including  the  cheeks,  palate,  oral 
mucosa,  glands  where  ducts  open  into  it. 
the  teeth,  and  the  tongue. 

(k)  Oral  mucosal  protectant  An 
ingredient  which  is  a  pharmacologically 
inert  substance  which  forms  an 
adherent,  continuous,  flexible,  or 
semirigid  coating  when  applied  to  the 
oral  mucous  membranes.  The  coating 
protects  the  irritated  area  from  further 
irritation  due  to  the  activity  of  oral 
structures. 

(I I  Tooth  desensitizer.  An  ingredient 
which  acts  on  the  dentin  to  block 
perception  of  those  stimuli  which  are 
usually  not  perceived  by  subjects  with 
normal  teeth  but  which  are  perceived  by 
patients  with  dental  hypersensitivity. 

Subpart  B— Active  Ingredients 

§356.10    Agents  for  ttw  relief  of 
toottiache. 

§  356.12    Anesthetic/analgesics. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits  and  in  the 
dosage  form  established  for  each 
ingredient  in  §  356.52(d). 

(a)  Benzocaine. 

(b)  Benzyl  alcohol. 

(c)  Butacaine  sulfate. 

(d)  Dyclonine  hydrochloride. 

(e)  Hexylresorcinol. 

(f)  Menthol. 

(g)  Phenol  preparations  (phenol  and/ 
or  phenolate  sodium), 

(h)  Salicyl  alcohol 

§356.14    Astringents. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  hmits  and  in  the 
dosage  form  established  for  each 
ingredient  in  §  356.54(d). 

(a)  Alum. 

(b)  Zinc  chloride. 

§  356.16    Debriding  agent/oral  wound 
cleansers. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits  and  in  the 
dosage  form  established  for  each 
ingredient  in  §  358.56(d). 

(a)  Carbamide  peroxide  in  anhydrous 
glycerin. 

(b)  Hydrogen  peroxide, 

(c)  Sodium  bicarbonate, 

(d)  Sodium  perborate  monohydrate. 
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§365.18    OenwlMnt*. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits  and  in  the 
dosage  fonn  established  for  each 
ingredient  in  I  356.58(d): 

(a)  Elm  bark. 

(b|  Gelatin. 

(cj  Glycerin. 

(d)  Pectin. 

§  3S&20    Oral  mucosal  protectants. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits  and  in  the 
dosage  form  established  for  each 
ingredient  in  §  356.60(d). 

(a)  Compound  benzoin  tincture.  US.?. 
XIX. 

(b)  Benzoin  tincture.  U3.P.  XV. 

§356.22    Tooth  desensltiiers. 

The  active  ingredient  of  the  product 
consists  of  potassium  nitrate  when  used 
within  the  dosage  limits  and  in  the 
dosage  form  established  in  S  356.62(d). 

§356.24    Package  size  limitations. 

Products  containing  benzoin 
preparations  identified  in  §  356.20 
should  be  padcaged  in  well-closed 
containers  in  a  quantity  of  30  milliliters 
or  less. 

§  3S6l26    Permitted  combinatiorw  of  active 
Ingredients. 

(a)  Any  single  anesthetic/analgesic 
active  ingredient  identifled  in  {  356.12 
may  be  combined  with  any  single 
astringent  active  ingredient  identified  in 
§356.14. 

(b)  Any  single  anesthetic/analgesic 
active  ingredient  identified  in  §  356.12 
may  be  combined  with  any  single 
demulcent  active  ingredient  identified  in 
§356.1& 

(c)  Any  single  oral  mucosal  protectant 
active  ingredient  identified  in  §  356.20 
may  be  combined  with  any  single 
anesthetic/analgesic  active  ingredient 
identified  in  §  35ai2. 

(d)  Any  single  anesthetic/analgesic 
active  ingredient  identified  in  §  356.12 
may  be  combined  with  any  generally 
recognized  safe  and  effective  denture 
adhesive. 

(e)  Benzocaine  identified  in  §  356.12(a) 
may  be  combined  with  menthol    • 
idenUfied  in  S  356.12  (f). 

(f)  Benzocaine  identified  in  §  356.12(a) 
may  be  combined  with  phenol 
preparations  identified  in  §  356.12  (g). 

(g)  Oral  health  care  and  cough-cold 
combinations.  See  %  341.40  of  this 
chapter. 

(h)  Potassium  nitrate  identified  in 
§  356.22  may  be  combined  with  any 
single  anticaries  active  ingredient 
identified  in  §  355.10(a]  of  this  chapter. 


Subpart  C—Uri>Hing 

§  3S6.4t Lai»eiin9 of  orallteami  eve  drug 
producta. 

(a)  The  word  physician  may  be 
substituted  for  the  word  doctor  in  any  of 
the  labeling  statements  in  this  part 

(b)  Indications,  warnings,  and 
directions  for  use.  respectively, 
applicable  to  each  iii^«dient  in  the 
product  may  be  combined  to  eliminate 
duplicative  words  or  phrases  so  that  the 
resulting  information  is  clear  and 
understandable.  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this  part 
may  also  be  used,  as  provided  in 

§  330.1(c)(2)  of  diis  chapter,  subject  to 
the  provisions  of  section  502  of  the 
Federal  Food.  Divg.  and  Cosmetic  Act 
(the  act)  relating  to  misbranding  and  the 
prohibition  in  section  301(d)  of  the  act 
against  the  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
unapproved  new  drugs  in  violation  of 
section  505(a)  of  the  act. 

§  3S6.50    Labeling  of  drug  products  for  ttte 
relief  of  toothactie. 

§356.52    Labeling  of  anesthetic/analgesic 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  anesthetic,"  an 
"oral  anesthetic/analgesic,"  or  an  "oral 
pain  reliever." 

(b)  Indications.  The  labeli.ng  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
below: 

(1)  "For  the  temporary  relief  of 
occasional  minor  irritation,  pain,  sore 
mouth,  and  sore  throat." 

(2)  "For  the  temporary  relief  of  pain 
associated  with  canker  sores." 

(3)  "For  the  temporary  relief  of  pain 
due  to  minor  irritation  or  injury  of  the 
mouth  and  gums." 

(4)  "For  the  temporary  relief  of  pain 
due  to  minor  dental  procedures." 

(5)  "For  the  temporary  relief  of  pain 
due  to  minor  irritation  of  the  mouth  and 
gums  caused  by  dentures  or  orthodontic 
appliances." 

(6)  For  products  containing 
benzocaine  identified  in  §  356.12(a)  or 
phenol  identified  in  §  358.12(g)  when 
used  as  anesthetic/analgesics  for 
teething  pain.  "For  the  temporary  relief 
of  sore  gtuns  due  to  teething  in  infants 
and  children  4  months  of  age  and  older." 

(7)  For  products  containing  any 
ingredient  identified  in  §  356.12  when 
used  in  denture  adhesive  products.  "For 
the  temporary  relief  of  pain  or 
discomfort  of  the  mouth  and  gums  due 
to  dentures." 


(c)  IVamiixgs.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings"; 

(1)  For  oil  products  containing  any 
ingredient  identified  in  §  356. 12  labeled 
with  only  the  indication  in  §  356.S2(b)(lJ 
or  with  the  indication  in  §  356.52(b)(1) 
plus  any  of  the  indications  in 

§  356.52(b)(2).  (b)(3).  (b)(4).  (b)(5).  (b)(6). 
or  (b)(7).  "If  sore  throat  is  severe, 
persists  for  more  than  2  days,  is         r 
accompanied  or  followed  by  fever, 
headache,  rash,  swelling,  nausea,  or 
vomiting,  consult  a  doctor  promptly.  If 
sore  mouth  symptoms  do  not  improve  in 
7  days,  or  if  irritatioa  pain,  or  redness 
persists  or  worsens,  see  your  dentist  or 
doctor  promptly." 

(2)  For  all  products  containing  any 
ingredient  identified  in  §356.12  labeled 
with  any  of  the  indications  in 

§  356.52(b)(2).  (b)(3).  (b)(4).  (b)(5).  (b)(6). 
or  (b)(7)  but  not  with  tfie  indication  in 
§  356.52(b)(1).  "Do  not  use  this  product 
for  more  than  7  days  unless  directed  by 
a  dentist  or  doctor.  If  sore  mouth 
symptoms  do  not  improve  in  7  days;  if 
irritation,  paia  or  redness  persists  or 
worsens:  or  if  swelling,  rash  or  fever 
develops,  see  your  dentist  or  doctor 
promptly." 

(3)  "Do  not  exceed  recommended 
dosage." 

(4)  For  all  products  containing  any 
ingredient  identified  in  §  356. 12  (a)  and 
(c).  "Do  not  use  this  product  if  you  have 
a  history  of  allerg>'  to  local  anesthetics 
such  as  procaine,  butacaine.  benzocaine. 
or  other  'caine'  anesthetics." 

(5)  For  all  products  labeled  with  the 
indication  identified  in  §  356.52(b)(6). 
"Fever  and  nasal  congestion  are  not 
symptoms  of  teething  and  may  indicate 
the  presence  of  infection.  If  these 
symptoms  persist  consult  your  doctor." 

(6)  For  all  products  containing  any 
ingredient  identified  in  §  356. 12  when 
used  in  denture  adhesive  products.  "See 
your  dentist  as  soon  as  possible." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing 
benzocaine  identified  in  §  356. 12(a) — (i) 
For  dosage  forms  other  than  solid,  the 
product  is  a  5-  to  20-percent  solution  or 
suspension.  Adults  and  children  2  years 
of  age  and  older  Apply  to  the  affected 
area.  Gargle,  swish  around  in  the  mouth, 
or  allow  to  remain  in  place  at  least  1 
minute  and  then  spit  out  Use  up  to  4 
times  daily  or  as  directed  by  a  dentist  or 
doctor.  Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  the 
product.  Children  under  2  years  of  age: 
Consult  a  dentist  or  doctor. 
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(ii)  For  solid  dos  age  forms,  the 
product  contains  2  to  15  milligrams 
benzocaine.  Adulti  and  children  2  years 
of  age  and  older:  Allow  product  to 
dissolve  slowly  in  the  mouth.  May  be 
repeated  every  2  h  surs  as  needed  or  as 
directed  by  a  dent  st  or  doctor.  Children 
under  2  years  of  a|  e:  Consult  a  dentist 
or  doctor. 

(iii)  For  producti  intended  to  be  used 
as  teething  prepanitions,  the  product  is 
a  5-  to  20-percent  i  olution  or 
suspension.  Apply  to  the  affected  area 
not  more  than  foui  times  daily  or  as 
directed  by  a  dent  st  or  doctor.  For 
infants  under  4  months  of  age  there  is  no 
recommended  dos  ige  or  treatment 
except  under  the  a  dvice  and  super\'ision 
of  a  dentist  or  doc  or. 

(iv)  For  denture  idhesive  products  the 
product  contains  5  to  20 percent 
benzocaine.  Apply  on  area  of  denture 
that  comes  in  cont  ict  with  sore  gums. 

(2)  For  products  containing  benzyl 
alcohol  identified  n  §  356.12(b)— [i]  For 
dosage  forms  othe '  than  solid,  the 
product  is  a  0.05- 1 7 10-percent  solution 
or  suspension.  Adi  ilts  and  children  2 
years  of  age  and  o  der:  Apply  to  the 
affected  area.  Gar;  |le,  swish  around,  or 
allow  to  remain  in  place  at  least  1 
minute  and  then  s|  it  out.  Use  up  to  4 
times  daily  or  as  d  rected  by  a  dentist  or 
doctor.  Children  ui  ider  12  years  of  age 
should  be  supervis  ed  in  the  use  of  the 
product.  Children  i  mder  2  years  of  age: 
Consult  a  dentist  c  r  doctor. 

(ii)  For  solid  dos  age  forms,  the 
product  contains  ITOto  500  milligrams 
benzyl  alcohol.  Ac  ults  and  children  2 
years  of  age  and  o  der:  Allow  product  to 
dissolve  slowly  in  the  mouth.  May  be 
repeated  every  2  h  ours  as  needed  or  as 
directed  by  a  dent  st  or  doctor.  Children 
under  2  years  of  a  e:  Consult  a  dentist 
cr  doctor. 

(3)  For  products  containing  butacaine 
sulfate  identified  i  a  §  356.121c)— (\)  The 
product  contains  c,  0  milligrams 
butacaine  sulfate ,  ler  dosage  unit. 
Adults:  Apply  (ma  lufacturer  should 
state  specific  amo  mt  of  product  that 
contains  30  milligi  sms  butacaine 
sulfate)  to  the  affe  :ted  area.  Do  not 
apply  again  for  at  east  3  hours.  Do  not 
use  more  than  thn  e  applications  in  24 
hours  unless  direc  :ed  by  a  dentist  or 
doctor.  Children  u  ider  12  years  of  age: 
Consult  a  dentist  <ir  doctor. 

(ii)  For  denture  i  idhesive  products  the 
product  contains  v  0  milligrams 
butacaine  sulfate ,  jer  dosage  unit.  Apply 
on  area  of  denture  that  comes  in  contact 
with  sore  gums. 

(4)  For  products  containing  dyclonine 
hydrochloride  ide  Uified  in  §  356.12(d)— 
(i)  For  dosage  fan,  is  other  than  solid,  the 
product  is  a  Q.05-  \  o  0.10-percent 
solution  or  suspen  sioji.  Adults  and 
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children  2  years  of  age  and  older  Apply 
to  the  affected  area.  Gargle,  swish 
around,  or  allow  to  remain  in  place  at 
least  1  minute  and  then  spit  out.  Use  up 
to  4  times  daily  or  as  directed  by  a 
dentist  or  doctor.  Children  under  12 
years  of  age  should  be  supervised  in  the 
use  of  this  product.  Children  under  2 
years  of  age:  Consult  a  dentist  or  doctor. 

[ii]  For  solid  dosage  forms,  the 
product  contains  1  to  3  milligrams 
dyclonine  hydrochloride.  Adults  and 
children  2  years  of  age  and  older  Allow 
product  to  dissolve  slowly  in  the  mouth. 
May  be  repeated  every  2  hours  as 
needed  or  as  directed  by  a  dentist  or 
doctor.  Children  under  2  years  of  age: 
Consult  a  dentist  or  doctor. 

(5)  For  products  containing 
hexylresorcinol  identified  in 

§  356.12(e) — (i)  For  dosage  forms  other 
than  solid,  the  product  is  a  0.05-  to  0.1- 
percent  solution  or  suspension.  Adults 
and  children  2  years  of  age  and  older 
Apply  to  the  affected  area.  Gargle, 
swish  around,  or  allow  to  remain  in 
place  at  least  1  minute  and  then  spit  out. 
Use  up  to  4  times  daily  or  as  directed  by 
a  dentist  or  doctor.  Children  under  12 
years  of  age  should  be  supervised  in  the 
use  of  this  product.  Children  under  2 
years  of  age:  Consult  a  dentist  or  doctor. 

(ii)  For  solid  dosage  forms,  the 
product  contains  2  to  4  milligrams 
hexylresorcinol.  Adults  and  children  2 
years  of  age  and  older  Allow  product  to 
dissolve  slowly  in  the  mouth.  May  be 
repeated  every  2  hours  as  needed  or  as 
directed  by  a  dentist  or  doctor.  Children 
under  2  years  of  age:  Consult  a  dentist 
or  doctor. 

(6)  For  products  containing  menthol 
identified  in  §  356.12(f)— [\)  For  dosage 
forms  other  than  solid,  the  product  is  a 
0.04-  to  2-percent  solution  or  suspension. 
Adults  and  children  2  years  of  age  and 
older:  Apply  to  the  affected  area. 
Gargle,  swish  around,  or  allow  to 
remain  in  place  at  least  1  minute  and 
then  spit  out.  Use  up  to  4  times  daily  or 
as  directed  by  a  dentist  or  doctor. 
Children  under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product. 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor. 

(ii)  For  solid  dosage  forms,  the 
product  contains  2  to  20  milligrams 
menthol.  Adults  and  children  2  years  of 
age  and  older:  Allow  product  to  dissolve 
slowly  in  the  mouth.  May  be  repeated 
every  2  hours  as  needed  or  as  directed 
by  a  dentist  or  doctor.  Children  under  2 
years  of  age:  Consult  a  dentist  or  doctor. 

(7)  For  products  containing  phenol 
preparations  identified  in  §356. 12(g) — 
(i)  For  dosage  forms  other  than  solid,  the 
product  is  an  aqueous  solution  or 
suspension  containing  phenol  or 
phenolate  sodium  equivalent  to  0.5  to  1.5 


percent  phenol — (A)  For  direct 
application.  Adults  and  children  2  years 
of  age  and  older  Apply  to  the  affected 
area,  allow  to  remain  in  place  for  at 
least  15  seconds  and  then  spit  out.  Use 
every  2  hours  or  as  directed  by  a  dentist 
or  doctor.  Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product.  Children  under  2  years  of  age: 
Consult  a  dentist  or  doctor. 

(B)  For  use  as  a  mouthwash  (oral 
rinse).  Adults  and  children  12  years  of 
age  and  older  Gargle  or  swish  around 
the  mouth  for  at  least  15  seconds  and 
then  spit  out.  Use  every  2  hours  or  as 
directed  by  a  dentist  or  doctor.  Children 
6  to  under  12  years  of  age:  Apply  10 
milliliters  to  the  affected  area,  gargle,  or 
swish  around  the  mouth  for  at  least  15 
seconds  and  then  spit  out.  Use  every  2 
hours  or  as  directed  by  a  dentist  or 
doctor  Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product.  Children  under  6  years  of  age: 
Consult  a  dentist  or  doctor. 

(ii)  For  solid  dosage  forms,  the 
product  (lozenge  or  tablet)  contains 
phenol  or  phenolate  sodium  equivalent 
to  10  to  50  milligrams  phenol.  Adults 
and  children  12  years  of  age  and  older: 
Allow  the  product  (lozenge  or  tablet)  to 
dissolve  slowly  in  the  mouth.  May  be 
repeated  every  2  hours  or  as  directed  by 
a  dentist  or  doctor  Children  6  to  under 
12  years  of  age:  Allow  product  (lozenge 
or  tablet)  to  dissolve  slowly  in  the 
mouth.  May  be  repeated  every  2  hours, 
not  to  exceed  300  milligrams  phenol  in 
24  hours,  or  as  directed  by  a  dentist  or 
doctor  Children  under  6  years  of  age: 
Consult  a  dentist  or  doctor. 

(iii)  For  products  intended  for  use  as  a 
teething  preparation,  the  product  is  an 
aqueous  solution  or  suspension 
containing  phenol  or  phenolate  sodium 
equivalent  to  0.5  percent  phenol.  For 
infants  and  children  4  months  to  under 
12  years  of  age:  Apply  to  the  affected 
area.  Use  up  to  6  times  daily  or  as 
directed  by  a  dentist  or  doctor. 

(iv)  For  denture  adhesive  products, 
the  product  contains  phenol  or 
■  phenolate  sodium  equivalent  to  0.5  to  1.5 
percent  phenol.  Apply  on  area  of 
denture  that  comes  in  contact  with  sore 
gums. 

(8)  For  products  containing  salicyl 
alcohol  identified  in  §  356.12(h)— {\]  For 
dosage  forms  other  than  solid,  the 
produce  is  a  1-  to  6-percenl  solution  or 
suspension.  Adults  and  children  2  years 
of  age  and  older  Apply  to  the  affected 
area.  Gargle,  swish  around,  or  allow  to 
remain  in  place  at  least  1  minute  and 
then  spit  out.  Use  up  to  4  times  daily  or 
as  directed  by  a  dentist  or  doctor 
Children  under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product. 
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Children  uiuler  2  years  of  age:  Consult  a 
dentist  or  doctor. 

(H)  For  solid  dosage  forms,  the 
product  contains  50  to  100  milligrams 
salicyi  alcohol.  Adults  and  children  2 
years  of  age  and  older  Allow  product  to 
dissolve  slowly  in  the  mouth.  May  be 
repeated  every  2  hours  as  needed  or  as 
directed  by  a  dentist  or  doctor.  Children 
under  2  years  of  age:  Consult  a  dentist 
or  doctor. 

9  3S6.54    Uil>«ling  of  astringent  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  astringent." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications."  the  following:  "For 
temporary  relief  of  occasional  minor 
irritation,  pain,  sore  mouth,  and  sore 
throat." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings":  For  oU 
products  containing  any  ingredient 
identified  in  §  356.14.  "If  sore  throat  is 
severe,  persists  for  more  than  2  days,  is 
accompanied  or  followed  by  fever, 
headache,  rash,  nausea,  or  vomiting, 
.consult  a  doctor  promptiy.  If  sore  mouth 
symptoms  do  not  improve  in  7  days,  see 
your  dentist  or  doctor  promptly." 

(d)  Directions.  The  labeling  of  the 
product  contains  -the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing  alum 
identified  in  §  356. 14(a).  the  product  is  a 
0.2-  to  0.5-percent  aqueous  solution. 
Adults  and  children  2  years  of  age  and 
older  Apply  to  the  aff^ed  area. 
Gargle,  swish  around,  or  allow  to 
remain  in  place  at  least  1  minute  and 
then  spit  out.  Use  up  to  4  times  daily  or 
as  directed  by  a  dentist  or  doctor. 
Children  under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product. 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor. 

(2)  For  products  containing  zinc 
chloride  identified  in  §  356.14(b).  the 
product  is  a  0.1-  to  0.25-percent  aqueous 
solution.  Adults  and  children  2  years  of 
age  and  older:  Apply  to  the  affected 
area.  Gargle,  swish  around,  or  allow  to 
remain  in  place  at  least  1  minute  and 
then  spit  out.  Use  up  to  4  times  daily  or 
as  directed  by  a  dentist  or  doctor. 
Children  under  12  3rears  of  age  should  be 
supervised  in  the  use  of  this  product 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor. 


§35&SS    LabMngofdabrtdtoigagant/oral 
wound  daanaw  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  debriding  agent" 
or  an  "oral  debriding  agent/oral  wound 
cleanser." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
below:  (1)  "Aids  in  the  removal  of 
phlegm,  mucus,  or  other  secretions 
associated  with  occasional  sore  mouth." 

(2)  "For  temporary  use  in  cleansing 
minor  wounds  or  minor  gum 
inflammation  resulting  from  minor 
dental  procedures,  dentures,  orthodontic 
appliances,  accidental  injury,  or  other 
irritations  of  the  mouth  and  gums." 

(3)  "For  temporary  use  to  cleanse 
caniter  sores." 

(4)  Other  allowable  statements.  In 
addition  to  the  required  information 
specified  in  paragraphs  (a),  (b),  (c),  and 
(d)  of  this  section,  the  labeling  of  the 
product  may  contain  any  of  the 
following  statements,  provided  such 
statements  are  neither  placed  in  direct 
conjunction  with  information  required  to 
appear  in  the  labeling  nor  occupy 
labeling  space  with  greater  prominence 
or  conspicuousness  than  the  required 
information. 

(i)  "Assist  in  the  removal  of  foreign 
material  from  minor  wounds." 

(ii)  "Physically  removes  debris  from 
minor  oral  wounds." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  beading  "Warnings":  For  all 
products  containing  any  ingredient 
identified  in.§ 356,16.  "Do  not  use  this 
product  for  more  than  7  days  unless 
directed  by  a  dentist  or  doctor.  If  sore 
mouth  symptoms  do  not  improve  in  7 
days;  if  irritation,  pain,  or  redness 
persists  or  worsens;  or  if  swelling,  rash, 
or  fever  develops,  see  your  dentist  or 
doctor  promptly." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing  carbamide 
peroxide  identified  in  §  356.16(a),  the 
product  is  a  10- to  IS-percent  solution  in 
anhydrous  glycerin — (i)  For  direct 
application.  Adults  and  children  2  years 
of  age  and  older  Apply  several  drops 
direcdy  to  the  affected  area  of  the 
mouth.  Allow  the  medication  to  remain 
in  place  at  least  1  mimite  and  then  spit 
out.  Use  up  to  four  times  daily  after 
meals  and  at  bedtime  or  as  directed  by  a 
dentist  or  doctor.  Children  under  12 
years  of  age  should  be  supervised  in  the 
use  of  this  product.  Children  under  2 
years  of  age:  Consult  a  dentist  or  doctor. 


(ii)  For  use  as  a  moathmrash  (oral 
rinse).  Adults  and  children  2  years  of 
age  and  older:  Place  10  to  20  drops  onto 
tongue.  Mix  with  saliva.  Swish  around 
in  the  mouth  over  the  affected  area  for 
at  least  1  minute  and  then  spit  out.  Use 
up  to  four  times  daily  after  meals  and  at 
bedtime  or  as  directed  by  a  dentist  or 
doctor.  Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product.  Children  under  2  years  of  age: 
Consult  a  dentist  or  doctor. 

(2)  For  products  containing  hydrogen 
peroxide  identified  in  §  356.16(b).  the 
product  is  a  3-percent  aqueous 
solution — (i)  For  direct  application. 
Adults  and  children  2  years  of  age  and 
older  Apply  several  drops  to  the 
affected  area  of  the  mouth.  Allow  the 
medication  to  remain  in  place  at  least  1 
minute  and  then  spit  out.  Use  up  to  four 
times  daily  after  meals  and  at  bedtime 
or  as  directed  by  a  dentist  or  doctor. 
Children  under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor. 

(ii)  For  use  as  an  oral  rinse.  Adults 
and  children  2  years  of  age  and  olden 
Mix  with  an  equal  amount  of  warm 
water.  Swish  anrand  in  the  mouth  over 
the  affected  area  for  at  least  1  minute 
and  then  spit  out  Use  up  to  four  times 
daily  after  meals  and  at  bedtime  or  as 
directed  by  a  dentist  or  doctor.  Children 
under  12  years  of  age  should  be 
supervised  in  the  use  of  the  product. 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor. 

(3)  For  products  containing  sodium 
bicarbonate  identified  in  §  356. 16(c). 
Adults  and  children  2  years  of  age  and 
older  Prepare  a  solution  by  mixing  Vt  to 

1  teaspoon  in  Vt  glass  (4  ounces)  of 
water.  Swish  around  in  mouth  over 
affected  area  for  at  least  1  minute  and 
then  spit  out.  Use  up  to  four  times  daily 
or  as  directed  by  a  dentist  or  doctor. 
Children  under  12  should  be  supervised 
in  the  use  of  the  product.  Children  under 

2  years  of  age:  Consult  a  dentist  or 
doctor. 

(4)  For  products  containing  sodium 
perborate  monohydrate  identified  in 

§  356.16(d).  Adults  and  children  8  years 
of  age  and  older  Dissolve  1.2  grams  of 
sodium  perborate  monohydrate  in  1 
ounce  (30  milliliters)  of  warm  water  Use 
immediately.  Swish  solution  around  in 
the  mouth  over  the  affected  area  or 
gargle  for  at  least  1  minute  and  then  spit 
it  out  Do  not  swallow.  Use  up  to  4  times 
daily  after  meals  and  at  bedtime  or  as 
directed  by  a  dentist  or  doctor.  Children 
under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product 
Consult  a  dentist  or  doctor  for  use  in 
children  under  6  years  of  age. 
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§  356.58    Lab«ling|  of  d«fnu4c«nt  drug 
products.  I 

(a)  Statement  qf  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drugi  if  any,  and  identifies 
the  product  as  an  "oral  demulcent." 

(b)  Indications]^  The  labeling  of  the 
product  states,  u4der  the  heading 
"Indications."  th^  following:  "For 
temporary  relief  af  minor  discomfort  and 
protection  of  irritated  areas  in  sore 
mouth  and  sore  tjjroat." 

(c)  Warnings.  The  labeling  of  the 
product  contains  pe  following  warnings 
under  the  headin  [  "Warnings": 

(1)  For  product  i  containing  elm  bark 
identified  in  §  35i  118.  "If  sore  throat  is 
severe,  persists  f  tr  more  than  2  days,  is 
accompanied  or  (allowed  by  fever, 
headache,  rash,  rtausea.  or  vomiting, 
consult  a  doctor  |  iromptly.  If  sore  mouth 
symptoms  do  not  improve  in  7  days,  see 
your  dentist  or  ddctor  promptly." 

(2)  For  product;  containing  glycerin 
identified  in  §  35i  '.18(c).  "Do  not  use  full 
strength.  Dilute  v  ith  two  or  three 
volumes  of  water ," 

(d)  Directions.  Fhe  labeling  of  the 
product  contains  the  following 
information  unde  r  the  heading 
"Directions": 

(1)  For  product  f  containing  elm  bark 
identified  in  §  35t  1 18(a),  the  product  is 
10  to  15  percent  t  Im  bark  in  a  solid 
dosage  form.  Ad)  Its  and  children  2 
years  of  age  and  older  Allow  product  to 
dissolve  slowly  in  the  mouth.  May  be 
repeated  every  2nours  as  needed  or  as 
directed  by  a  dentist  or  doctor.  Children 
under  2  years  of  age:  Consult  a  dentist 
or  doctor. 

(2)  For  products  containing  gelatin 
identified  in  §  358. 18(b) — (i)  For  dosage 
forms  other  than  eolid,  the  product  is  a 
5-  to  10-percent  sjplution  or  suspension 
containing  a  sufficient  quantity  of 
gelatin  to  form  a  femi-solid  state. 
Adults  and  childien  2  years  of  age  and 
older  Apply  to  the  affected  area. 
Gargle,  swish  arc  und  in  the  mouth,  or 
allow  to  remain  i  i  place  for  at  least  1 
minute  and  then  ipit  out.  Use  as  needed 
or  as  directed  by  a  dentist  or  doctor. 
Children  under  1 !  years  of  age  should  be 
supervised  in  the  use  of  the  product. 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor, 

(ii)  For  solid  dqsage  forms,  the 
product  contains\a  sufficient  quantity  of 
gplatin  to  form  a  solid  state.  Adults  and 
children  2  years  i  if  age  and  older:  Allow 
product  to  dissol/e  slowly  in  the  mouth. 
May  be  repeated  as  needed  or  as 
directed  by  a  dettist  or  doctor.  Children 
under  2  years  of  ige:  Consult  a  dentist 
or  doctor. 

(3)  For  products  containing  glycerin 
iJantified  in  §  35 118(c).  Adults  and 
children  2  years  )f  age  and  older  Apply 


a  solution  containing  glycerin  diluted 
with  2  or  3  parts  of  water  to  the  affected 
area.  Gargle,  swish  around  in  the  mouth, 
or  allow  to  remain  in  place  for  at  least  1 
minute  and  then  spit  out.  Use  as  needed 
or  as  directed  by  a  dentist  or  doctor. 
Children  under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product. 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor. 

(4)  For  products  containing  pectin 
identified  in  §  356.18(d)— [i]  For  dosage 
forms  other  than  solid,  the  product  is  a 
solution  or  a  gel  containing  a  sufficient 
quantity  of  pectin  to  form  a  semi-solid 
state.  Adidts  and  children  2  years  of  age 
and  older  Apply  to  the  affected  area. 
Gargle,  swish  around  in  the  mouth,  or 
allow  to  remain  in  place  for  at  least  1 
minute  and  then  spit  out.  Use  as  needed 
or  as  directed  by  a  dentist  or  doctor. 
Children  under  12  years  of  age  should  be 
supervised  in  the  use  of  the  product. 
Children  under  2  years  of  age:  Consult  a 
dentist  or  doctor. 

(ii)  For  solid  dosage  forms,  the 
product  contains  a  sufficient  quantity  of 
pectin  to  form  a  solid  state.  Adults  and 
children  2  years  of  age  and  older:  Allow 
product  to  dissolve  slowly  in  the  mouth. 
May  be  repeated  as  needed  or  as 
directed  by  a  dentist  or  doctor.  Children 
under  2  years  of  age:  Consult  a  dentist 
or  doctor. 

§  356.60    LabeKng  of  oral  mucosal 
protectant  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  an  "oral  mucosal 
protectant." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
below: 

(1)  "Forms  a  coating  over  a  wound." 

(2)  "Protects  against  further 
irritation." 

(3)  "For  temporary  use  to  protect 
wounds  caused  by  minor  irritations  or 
injury." 

(4)  "For  protecting  recurring  canker 
sores." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "Do  not  use  this  product  for  more 
than  7  days  unless  directed  by  a  dentist 
or  doctor.  If  sore  mouth  symptoms  do 
not  improve  in  7  days;  if  irritation,  pain, 
or  redness  persists  or  worsens;  or  if 
swelling,  rash,  or  fever  develops,  see 
your  dentist  or  doctor  promptly." 

(2]  "Do  not  exceed  recommended 
dosage." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 


"Directions":  For  products  containing 
compound  benzoin  tincture  or  benzoin 
tincture  identified  in  §  356.20(a)  and  (b), 
the  product  is  compound  benzoin 
tincture,  U.S.P.  XIX  or  benzoin  tincture. 
U.S.P.  XV.  Adults  and  children  6  months 
of  age  and  older  Dry  the  affected  area. 
Saturate  a  cotton  applicator  with 
medication.  Apply  the  undiluted 
medication  directly  to  the  affected  area. 
Do  not  use  more  often  than  every  2 
hours.  Children  under  6  months  of  age: 
Consult  a  dentist  or  doctor. 

§  356.62    Labeling  of  tooth  desensttizer 
drug  products. 

■  (a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  (insert  dosage  form, 
e.g.,  "toothpaste"  or  "dental  gel")  "for" 
(select  one  of  the  following:  "sensitive" 
or  "hypersensitive")  "teeth." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
below: 

(1)  "Helps  reduce  painful  sensitivity  of 
the  teeth  to  cold,  heat,  acids,  sweets,  or 
contact." 

(2)  "Builds  increasing  protection 
against  painful  sensitivity  of  the  teeth  to 
cold,  heat,  acids,  sweets,  or  contact." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warning 
under  the  heading  "Warnings." 
"Sensitive  teeth  may  indicate  a  serious 
problem  that  may  need  prompt  care  by  a 
dentist.  See  your  dentist  if  the  problem 
persists  or  worsens.  Do  not  use  this 
product  longer  than  4  weeks  unless 
recommended  by  a  dentist  or  doctor." 

(d)  Directions.  The  labeling  for 
products  containing  potassium  nitrate 
identified  in  S  356.22,  as  a  5  percent 
dentifrice,  contains  the  following 
information  under  the  heading 
"Directions ':  Adults  and  children  12 
years  of  age  and  older  Apply  at  least  a 
1-inch  strip  of  the  product  onto  a  soft 
bristle  toothbrush.  Brush  teeth 
thoroughly  for  at  least  1  minute  twice  a 
day  (morning  and  evening)  or  as 
recommended  by  a  dentist  or  doctor. 
Make  sure  to  brush  all  sensitive  areas  of 
the  teeth.  Children  under  12  years  of 
age:  Consult  a  dentist  or  doctor. 

S  356.66    LatMling  of  combination  drug 
products. 

Statements  of  identity,  indications, 
warnings,  and  directions  for  use, 
respectively,  applicable  to  each  active 
ingredient  in  the  combination  drug 
product  may  be  combined  to  eliminate 
duplicative  words  or  phrases  so  that  the 
resulting  information  is  clear  and 
understandable. 
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(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labehng  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  over-the- 
counter  (OTC)  drug  monographs.  For  a 
combination  drug  product  that  does  not 
have  an  established  name,  the  labeling 
of  the  product  states  the  statement  of 
identity  for  each  ingredient  in  the 
combination,  as  established  in  the 
statement  of  identity  sections  of  the 
applicable  OTC  drug  monographs, 
unless  otherwise  stated  below. 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  indication(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  indications  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph.  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  in  the  applicable  OTC 
drug  monographs  or  listed  in  this 
paragraph,  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  S05(a)  of  the  act.  In 
addition  to  the  required  information 
identified  above  in  this  section,  the 
labeling  of  the  combination  drug  product 
may  contain  any  of  the  "other  allowable 
statements"  (if  any)  that  are  identified 
in  the  applicable  monographs,  provided 
such  statements  are  neither  placed  in 
direct  conjunction  with  information 
required  to  appear  in  the  labeling  nor 


occupy  labeling  space  with  greater 
prominence  or  conspicuousness  than  the 
required  information. 

(1)  For  permitted  combinations 
identified  in  §  356.26(c).  Any  or  all  of  the 
indications  in  S  3S6.S2(b)(2).  (b)(3), 
(b)(4).  (b)(5).  and  (b)(6)  should  be  used. 

(2)  For  permitted  combinations 
identified  in  §  356.26(g).  The  indications 
in  S  341.B5(b)(4)  of  this  chapter  should 
be  used. 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings."  the  waming(8)  for  each 
ingredient  in  the  combination,  as 
established  In  the  warnings  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph. 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph.  When  the  time  intervals  or 
age  limitations  for  administration  of  the 
individual  ingredients  differ,  the 
directions  for  the  combination  product: 

(1)  May  not  contain  any  dosage  that 
exceeds  those  established  for  any 
individual  ingredient  in  the  applicable 
OTC  drug  monograph(s).  and 

(2)  May  not  provide  for  use  by  any  age 
group  lower  than  the  highest  minimum 
age  limit  established  for  any  individual 
ingredient. 

§356J0    ProfMsiofwl  labcUns. 
(a)  The  labeling  of  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  Ingredients  identified  in 
§  356.12  provided  to  health  professionals 
(but  not  to  the  general  public)  may 
contain  the  following  indication:  "For 
the  temporary  relief  of  pain  associated 
with"  (select  one  or  more  of  the 
following  conditions:  "tonsilitis." 


"pharyngitis."  "throat  infections." 
"Vincent's  infection."  or  "stomatitis.") 

(b)  The  labeling  of  products 
containing  dycionine  hydrochloride 
identified  in  $  356.12(d)  provided  to 
health  professionals  (but  not  to  the 
general  public)  may  contain  the 
following  indications: 

(1)  "For  the  temporary  relief  of 
discomfort  in  patients  with  an  excessive 
gag  reflex  when  having  impressions  of 
the  teeth  made  or  during  intraoral 
radiography." 

(2)  "For  use  as  a  preinjcction  topical 
anesthetic  on  the  oral  mucosa." 

(c)  The  labeling  of  products  containing 
oral  health  care  debriding  agent/oral 
wound  cleanser  active  ingredients 
identified  in  S  356.16  provided  to  health 
professionals  (but  not  to  the  general 
public)  may  contain  the  following 
indication:  "For  temporary  use  in  the 
cleansing  of  gum  irritation  due  to 
erupting  teeth  (teething)." 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

2.  The  authority  citation  for  21  CFR 
part  369  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503.  SOS. 
506. 507, 701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331,  3S1.  352.  353. 
355.  356,  357.  371). 

§369.20    (Am«>d«dl 

3.  In  subpart  B.  S  369.20  Drugs; 
recommended  warning  and  caution 
statements  is  amended  by  removing  the 
entry  for  'TOOTHACHE 
PREPARATIONS." 

Dated:  )uly  1. 1991. 
David  A.  Kaaslw. 
Commissioner  of  Food  and  Drugs. 
[PR  Doc.  91-22749  Filed  9-23-91;  8:45  am) 

MLUNO  COOC  «Me-«1-M 


Tuesday 
September  24,  1991 


Part  IV 


Environmental 
Protection  Agency 

40  CFR  Parts  85  and  86 
Air  Pollution  Control  and  Emission 
Standards  for  New  Motor  Vehicles,  Urban 
Buses,  and  Heavy-Duty  Engines; 
Proposed  Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85  ^nd  86 
(AMS-FRL-3996-3 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Particulate  Emission 
Regulations  for  1993  Model  Year 
Buses,  Particulate  Emission 
Regulations  for  1994  and  Later  Model 
Year  Urban  Buses,  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urbah  Buses,  Test 
Procedures  for  Urban  Buses,  and 
Oxides  of  Nitrogen  Emission 
Regulations  for  1998  and  Later  Model 
Year  Heavy-Dutyj  Engines 

agency: 

Agency  (EPA). 
ACTION:  Notice 


Environi  lental  Protection 

of  proposed  rulemaking. 


summary:  Today  s  notice  of  proposed 
rulemaking  relate  j  to  urban  buses, 
heavy-duty  diesel  engines  (HDDEs]  used 
in  urban  buses,  and  all  heavy-duty 
engines  (HDEs),  a  11  of  which  are 
required  by  the  C  ean  Air  Act  (CAA)  as 
amended  in  1990.  First,  for  the  1993 
model  year,  EPA  )roposes  to  expand  the 
applicability  of  th  e  current  0.10  gram  per 
brake  horsepowe-hour  (g/bhp-hr) 
particulate  mattei  (PM)  standard  for 
urban  bus  engine  i  to  a  broader  group  of 
FfDEs  used  in  oth  !r  types  of  buses. 
Second,  EPA  proj  oses  a  new  PM 
standard  of  0.05  ^  /bhp-hr  for  1994  and 
later  model  year  I  iDDEs  used  in  urban 
buses.  Third,  EP^  proposes  two 
alternative  perfoi  mance  standards  for 
HDDEs  used  in  ui  ban  buses  whose 
engines  are  rebui  t  or  replaced  after 
January  1, 1995,  a  jplicable  to  1993  and 
earlier  model  yea  •  urban  buses.  Foxirth, 
EPA  proposes  to  •eiain  the  current 
heavy-duty  trans  ent  test  procedure  for 
emission  testing  <if  urban  bus  engines. 
As  proposed,  thene  items  would  reduce 
the  ambient  level  i  of  particulate  matter 
in  urban  areas. 

In  addition  to  t  le  bus  standards  hsted 
above,  today's  nc  tice  also  proposes  a 
separate  4.0  g/bh  3-hr  oxides  of  nitrogen 
(NOx)  standard  f  )r  all  1998  and  later 
model  year  HDEs .  The  proposed 
standard  is  expe(  ted  to  reduce  the 
nationwide  NOx  nventory  by  two 
percent  when  ful  y  implemented. 
DATES:  Written  c  imments  on  this 
proposal  will  be  accepted  imtil 
November  8, 1991 . 

EPA  will  hold  «  public  hearing  on  this 
Notice  of  Proposed  Rulemaking  on 
October  9. 1991. 

Further  information  on  the  public 
hearing  and  the  i  ubmission  of  comments 
can  be  found  unt  er  "Public 


IMI 


Participation"  in  the  "Supplementary 
Information"  section  of  today's  notice. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-01-28 
at  the  address  listed  below. 

The  public  hearing  will  be  held  at  the 
EPA  Motor  Vehicle  Emissions 
Laboratory,  2565  Plymouth  Road.  Ann 
Arbor.  MI,  and  will  begin  at  9  ajn.  A 
court  reporter  will  be  present  to  make  a 
written  transcript  of  the  proceedings 
and  a  copy  will  be  placed  in  the  public 
docket  following  the  hearing. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Public 
Docket  A-91-28.  This  docket  is  located 
in  room  M-1500,  Waterside  Mall 
(Ground  Floor),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Dockets  may  be 
inspected  from  8  a.m.  until  12  noon,  and 
from  1:30  p.m.  imtil  3  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 
FOR  FURTHER  INFORMATION  CONTACT: 

Philip  N.  Carlson,  Emission  Control 
Technology  Division,  U.S. 
Environmental  Protection  Agency.  2565 
Plymouth  Road,  Ann  Arbor,  Michigan 
48105.  Telephone:  (313)  668^27a 
SUPPLEMENTARY  INFORMATION: 

I.  introduction 

A.  Background 

Various  emission  standards  for  both 
diesel-fueled  and  gasoline-fueled  heavy- 
duty  engines  have  been  in  effect  since 
the  early  1970's.  Since  that  time.  EPA 
has  continued  to  promulgate  more 
stringent  emission  standards  for  heavy- 
duty  engines  as  well  as  adopting  a  new 
test  procedure  for  certification.  The 
current  heavy-duty  transient  test 
procedure  replaced  a  13-mode  steady- 
state  test  procedure  for  all  certification 
testing  in  the  1985  model  year. 

EPA  promulgated  the  first  particulate 
matter  (PM)  standards  for  heavy-duty 
diesel  engines  (HDDEs)  on  March  15, 
1985  (50  FR  10605).  The  PM  standards 
promulgated  in  that  rule  were  set  at  0.60 
grams  per  brake  horsepower  hour  (g/ 
bhp-hr)  for  1988  through  1990  model  year 
HDDEs.  0.25  g/bhp-hr  for  1991  through 
1993  model  year  HDDEs,  and  aiO  g/bhp- 
hr  for  1994  and  later  model  year  HDDEs. 
in  addition.  HDDEs  used  in  urban  buses 
were  required  to  meet  the  0.10  gybhp-hr 
PM  standard  beginning  with  the  1991 
model  year.  For  emission  regulation 
purposes,  EPA  has  defined  an  urban  bus 
to  be  a  heavy  heavy-duty  diesel- 
powered  passenger-carrying  vehicle 
with  a  load  capacity  of  fifteen  or  more 
passengers  and  intended  primarily  for 
operation  within  the  confines  of  a  city  or 


greater  metropolitan  area.  The  EPA 
definition  also  lists  typical  physical 
characteristics  of  urban  buses.  (See  40 
CFR  86.091-2.) 

The  American  Public  Transit 
Association  (APTA)  petitioned  EPA  to 
delay  the  0.10  g/bhp-hr  urban  bus  PM 
standard  until  the  1994  model  year  to 
coincide  with  the  implementation  of  the 
0.10  g/bhp-hr  standard  for  all  other 
HDDEs.  However,  before  EPA  was  able 
to  take  final  action  on  the  APTA 
petition,  Congress  took  up  the  issues 
raised  in  that  petition  as  part  of  the 
debates  regarding  amendments  to  the 
CAA.  As  a  result,  section  202(f)  of  the 
CAA  as  amended  delays  the  0.10  g/bhp- 
hr  urban  bus  PM  standard  until  the  1993 
model  year,  with  a  PM  standard  of  0.25 
g/bhp-hr  for  1991  and  1992  model  year 
urban  buses.  EPA  issued  a  separate 
notice  of  proposed  rulemaking  for  the 
interim  PM  standard  for  1991  and  1992 
model  year  urban  buses  on  May  29, 1991 
(56  FR  24242)  and  is  currently  in  the 
process  of  developing  the  final  rule. 

B.  Requirements  of  the  Amended  Clean 
Air  Act 

Today's  proposal  is  designed  to 
implement  several  requirements  of  the 
CAA  as  amended.  These  requirements 
are  as  follows: 

1. 1993  Model  Year  Bus  PM  Standard 

Section  202(f)  •  of  the  CAA  as 
amended  establishes  a  0.10  g/bhp-hr 
standard  for  buses  other  than  those 
siibject  to  standards  under  section  219. 
The  Act  does  not  define  the  class 
"buses". 

2. 1994  and  Later  Model  Year  Urban  Bus 
PM  Standard 

Section  219(b)  of  the  amended  CAA 
requires  EPA  to  adopt  a  0.05  g/bhp-{ir 
PM  standard  for  1994  and  later  model 
year  urban  buses.  However,  if  EPA 
determines  that  0.05  g/bhp-hr  is  not 
technologically  achievable,  taking  into 
account  durability,  costs,  lead  time, 
safety,  and  other  relevant  factors,  EPA 
must  relax  the  PM  standard  to  no  more 
than  0.07  g/bhp-hr. 

3.  Urban  Bus  Retrofit/Rebuild 
Requirements 

Section  219(d)  of  the  CAA  requires 
that  EPA  develop  regulations  governing 
1993  and  earlier  model  year  urban  bus 
engines  which  are  rebuilt  or  replaced 


»  Section  207(b)  of  the  Clean  Air  Ac«  Amendmeni 
of  1990  amends  section  202  of  tlie  Act  by  adding  a 
Dew  section  202(f).  However,  the  current  section 
202({1  in  the  CAA  was  not  omitted  by  the 
•memlments.  Section  202(f)  will  be  used  in  this 
NIftM  to  refer  solely  to  the  new  subsection  added 
tqr  section  207(b)  of  the  amendments. 
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after  January  1, 1995.  EPA  can  set  an 
emission  standard  or  an  emission 
control  technology  requirement  for  the 
affected  engines.  This  program  is  to 
apply  in  Metropolitan  Statistical  Areas 
(MSAs)  and  Consolidated  Metropolitan 
Statistical  Areas  (CMSAs)  with  1980 
populations  of  750,000  or  greater. 

4.  Urban  Bus  Test  Procedure 

Section  219(e)  of  the  amended  CAA 
requires  that  testing  procedures  for 
urban  buses  reflect  actual  operating 
conditions. 

5. 1998  and  Later  Model  Year  Heavy- 
duty  Engine  NOx  Standard 

Section  202(a){3)(B){ii)  of  the  amended 
Clean  Air  Act  requires  EPA  to  adopt  a 
4.0  g/bhp-hr  NOx  standard  for  all  1998 
and  later  model  year  gasoline-fueled 
and  diesel-fueled  heavy-duty  engines. 

II.  Descriptioa  of  Propfisal 

The  following  section  describes  EPA's 
proposals.  For  a  more  detailed  analysis 
and  discussion  of  issues  related  to  these 
proposed  requirements  the  reader  is 
directed  to  the  Regulatory  Support 
Document  (RSD)  associated  with  this 
proposal.  A  limited  number  of  copies  of 
the  RSD  are  available  from  the  contact 
person  listed  above  and  a  copy  has  been 
placed  in  the  public  docket  for  this 
rulemaking. 

A.  1993  Model  Year  Bus  PM  Standard 

Section  202(f)  of  the  amended  CAA 
specifies  a  1993  particulate  standard  of 
0.10  g/bhp-hr  for  "buses  other  than 
those  subject  to  standards  under  section 
219".  Section  219  of  the  CAA  provides 
standards  "applicable  to  urban  buses  for 
the  model  year  1994  and  thereafter." 
Current  regulations  at  40  CFR  86.091-11 
provide  for  a  0.10  g/bhp-hr  particulate 
standard  for  urban  buses  (heavy  heavy- 
duty  buses  intended  primarily  for  intra- 
city  uses)  in  1993.  The  term  "buses"  is 
not  defined  in  the  CAA  or  by  EPA 
regulations. 

EPA  believes  the  most  straightforward 
reading  of  section  202(f)  is  that  Congress 
intended  to  include  more  than  pre-1994 
urban  buses  in  its  scope.  In  effect, 
"buses"  as  used  in  that  section  includes 
more  than  urban  buses. 

Section  202(f)  differs  from  prior 
versions  in  the  House  and  Senate  bills 
in  that  these  previous  bills  used  the  term 
"urban  bus"  and  were  clearly  limited  to 
urban  buses.  Congress  failed  to  use  this 
term  in  section  202(f)  and  instead  used 
the  more  general  term  "buses".  The 
plain  meaning  of  this  term  and  the 
importance  of  giving  meaning  to  all 
parts  of  the  provision  leads  EPA  to 
believe  this  change  in  terminology 


reflects  an  apparent  intention  to 
broaden  the  scope  of  the  provision.* 

The  CAA  defines  "urban  bus"  In 
section  219(f)  by  reference  to  EPA's 
regulatory  definition.  At  the  same  time. 
Congress  failed  to  deflne  the  term  "bus". 
Lacking  a  definition  in  the  Act.  EPA 
believes  the  best  interpretation  of  the 
term  is  to  include  buses  that  are  similar 
to  urban  buses.  Although  there  is  clearly 
considerable  flexibility  in  how  broadly 
EPA  might  define  "buses",  there  is  no 
clear  indication  Congress  intended  to 
include  all  possible  buses  in  the  scope  of 
section  202(f),  from  small  shuttle  buses 
to  large  inter-city  passenger  buses. 
Without  more  indication  of 
Congressional  intent.  EPA  believes  the 
best  course  may  be  to  define  "bus"  to 
include,  in  addition  to  urban  buses, 
those  buses  which  use  the  same  class  of 
engines asurban buses  (normally  heavy 
heavy-duty  diesel  engines)  and  are 
capable  of  being  centrally  fueled. 

In  arriving  at  this  conclusion.  EPA  has 
considered  three  options  for  the 
application  of  the  1993  model  year  0.10 
g/bhp-hr  PM  standard.  The  first  option 
considered  would  continue  applying  the 
standard  to  only  urban  buses.  However. 
EPA  is  not  proposing  this  option  today 
because  it  does  not  appear  to  reflect 
Congressional  intent 

The  second  option  considered  is  that 
identified  initiaUy  above.  In  addition  to 
applying  the  standard  to  existing  urban 
buses,  this  second  option  would  also 
apply  the  standard  to  those  buses  which 
use  heavy  heavy-duty  engines  and  are 
capable  of  being  centrally  fueled.  A 
possible  variation  on  the  second  option, 
suggested  by  Industry  and  which  EPA  is 
considering  but  not  proposing,  would  be 
identical  with  the  further  restriction  that 
the  only  additional  buses  covered 
(besides  existing  urban  buses)  would  be 
those  buses  which  use  the  same  engine 
models  as  urban  buses  and  are  capable 
of  being  centrally  fueled.  The  third 
option  considered  would  begin  applying 
the  standard  broadly  to  all  categories  of 
buses,  including  inter-city  buses,  shuttle 
buses,  and  school  buses. 

EPA  proposes  only  the  second  option 
while  inviting  comment  on  the  fu^t  and 
third  options  and  any  other  possible 
options.  EPA  believes  the  second  option 
is  consistent  with  the  intent  of  the  CAA 
and  that  it  would  minimize  potential 
disruption  in  the  design  and  production 
of  engines,  particulate  traps  and  chassis, 
as  discussed  below. 


EPA  does  not  believe  the  difference  In 
environmental  impact  between  the  three 
options  will  be  dramatic.  Any 
broadening  of  the  definition  will  only 
have  an  effect  for  one  year  because,  as 
stated  above,  all  heavy-duty  engines  are 
required  to  meet  a  0.10  g/bhp-hr  PM 
standard  in  1994  except  for  engines  used 
in  urban  buses  for  which  a  new  PM 
standard  is  proposed  today.  In  addition, 
the  maximum  number  of  new  buses 
covered  by  the  above  options  is  not 
large  compared  to  the  total  number  of 
heavy-duty  vehicles.*  The  technological 
and  economic  issues  discussed  below 
may  further  reduce  the  environmental 
impact  of  the  option  chosen. 

The  bus  engines  which  would  be 
included  in  the  second  and  third  options 
considered  for  this  proposal  have  not 
received  the  same  particulate  control 
development  attention  as  urban  buses. 
Engine  manufacturers  make  their  plans 
based  in  part  on  emissions  regulations. 
The  standards  which  existed  prior  to  the 
CAA  amendments  required  urban  bus 
engines  to  meet  a  0.10  g/bhp-hr  standard 
in  1991  while  other  heavy  duty  engines 
were  given  until  1994  to  meet  this 
standard.  The  two  year  delay  in  the  0.10 
g/bhp-hr  standard  for  urban  bus  engines 
is  due  in  part  to  engine  manufacturers 
who  argued  that  the  standard  would  not 
be  economically  feasible  for  urban 
buses  until  1993.  Thus  a  revamping  of 
the  development  schedule  may  be 
required  if  the  manufacturers  are  to 
meet  the  lower  particulate  standard  for 
additional  buses  in  1993.  However,  to 
the  extent  that  banked  emission  credits 
might  be  available,  they  might  ease  the 
impact  of  including  any  additional  buses 
under  the  0.10  g/bhp-hr  PM  standard  for 
the  1993  model  year. 

Various  other  parties  may  be  affected 
by  the  new  requirements.  TTie  makers  of 
the  particulate  trap  systems  which 
enable  buses  to  meet  the  lower 
particulate  level  have  based  their 
planning  on  a  0.10  g/bhp-hr  standard  for 
1994  model  year  heavy-duty  vehicles 
generally.  It  may  be  difficult  for  them  to 
meet  production  goals  a  year  earlier  for 
a  broader  group  of  buses.  Additionally, 
the  makers  of  coaches,  into  which  the 
engines  will  be  placed,  may  not  be 
prepared  to  put  trap-equipped  engines 
into  their  coaches  in  1993;  there  may  be 
packaging  problems  in  some  cases. 
Finally,  it  is  unlikely  that  school  districts 


*  Interpreting  "biuM"  to  mean  "urban  buses" 
leaves  no  independent  meaning  for  the  statutory 
phrase  "for  model  yean  prior  to  1994"  as  "(urban) 
buses  other  than  those  subject  to  standards  under 
section  219"  would  already  specify  pre-1994  model 
year  urban  buses. 


*  There  are  about  3000  heavy  heavy-duty  bus 
engines  sold  per  year  for  use  in  urban  buses:  about 
SOO  more  of  these  engines  are  sold  for  use  in  other 
buses.  EPA  also  requests  information  on  the 
numbers  and  types  of  buses  wfaick  would  be 
included  in  each  of  the  options  presented  above,  the 
engines  used  in  them,  and  whether  they  are 
currently  centrally  fueled. 
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and  others  who  coluld  be  affected  by  the 
expanded  standard  have  scheduled 
resources  to  cover  the  cost  of  buses 
which  will  meet  the  0.10  g/bhp-hr 
standard  in  1993.  BPA  invites  comment 
from  trap  system  manufacturers,  coach 
manufacturers,  scHool  districts  and 
others  on  how  ther  plans  might  be 
affected  by  the  inclusion  of  additional 
buses  under  the  19  33  standard. 

An  additional  is  sue  which  may  a^ect 
bus  coach  manufacturers  is  their 
vulnerability  to  inl  emiptions  in  orders. 
If  the  broader  inch  ision  of  bus  engines 
under  the  1993  stai  idard  were  to  limit 
model  availability,  and  if  that  in  turn 
prompted  bus  opeiators  such  as  school 
districts  to  pre-buj  or  postpone 
purchase  of  buses  n  1993.  bus 
manufacturers  cou  d  experience  a 
severe  economic  iippact.  EPA  invites 
comments  from  allj  parties  on  this 
possible  scenario.  I 

An  additional  pnoblem  a^ecting  end 
Dsers  of  buses  is  tne  availability  of  fuel 
appropriate  to  199?  buses.  In  order  to 
ensure  that  low  sulfur  fuel  would  be 
available  when  heavy-duty  engines 
generally  were  required  to  meet  the  0.10 
g/bhp-hr  PM  standard.  EPA 
promulgated  regulitions  (See  55  FR 
34119.  August  21, 1B90)  which  hmit  the 
sulfur  content  to  oi)5  weight  percent  in 
fuel  begiruiing 
)e  sulfur  content 
jrtification  fuel  was 
also  set  as  part  of  hat  rulemaking. 
Engines  sold  in  the  1991  through  1993 
model  years  will  b  j  certified  using  0.10 
weight  percent  sul  ur  fuel,  reflecting  the 
average  fuel  sulfur  level  expected  to  be 
used  during  those  'rehicles'  useful  lives. 
Beginning  with  the  1994  model  year,  the 
certification  fuel  si  Ifur  content  will  be 
0.05  weight  percen  ,  matching  that  of 
commercial  diesel  iiel. 

Since  reducing  t  le  amount  of  sulfur  in 
diesel  fuel  general  y  reduces  particulate 
emission  levels  (sp  ecifically,  the  sulfate 
fraction  of  particul  ate),  manufacturers  of 
HODEs  other  thanlurban  bus  engines 
have  been  designing  their  1994  model 
year  engines  to  me  et  a  0.10  g/bhp-hr  PM 
standard  on  a  cert  fication  fuel  with  a 
0  05  weight  percen  sulfur  content. 
Under  the  second  i  ind  third  options,  the 
broader  group  of  1  (93  model  year  bus 
engines  would  be  i  equired,  along  with 
urban  buses,  to  me  et  the  0.10  g/bhp-hr 
PM  standard  using  a  0.10  weight  percent 
sulfur  test  fuel.  Thi  s  could  potentially 
make  compliance  i  nore  difficult  if 
manufacturers  of  t  lese  additional  bus 
engines  had  planm  td  for  0.05  weight 
percent  fuel  to  be  i  vailable  for  their 
engines  required  t<  i  meet  the  0.10  g/bhp- 
hr  PM  standard.  Tl  le  limited 
applicability  of  EP  \'s  second  option  to 


on-highway  diesel  I 
October  1, 1993.  Til 
allowed  in  diesel 


IMI 


only  buses  capable  of  being  centrally 
fueled,  as  urban  buses  currently  are.  is 
designed  to  help  resolve  this  problem; 
operators  of  such  buses  should  be 
capable  of  obtaining  lower  sulfur  fuel  in 
bulk  quantities.* 

As  stated  above,  EPA  requests 
comment  on  the  three  options  described 
above,  including  comment  on  the  legal 
bases  for  each  option.  The  proposed 
regulations  in  today's  notice  include 
regulatory  language  for  the  proposed 
option.  Should  public  comments  and 
data  support  a  different  option, 
regulations  would  be  constructed  in  a 
similar  fashion.  In  addition.  EPA 
requests  comment  on  the  feasibility  of 
diesel  engines  used  in  buses  generally 
meeting  the  0.10  g/bhp-hr  standard  in 
1993,  including  specific  technical 
information  about  how  compliance  in 
1393  would  differ  from  compliance  in 
1994. 

EPA  is  not  proposing  any  changes' to 
the  heavy-duty  averaging,  trading  and 
banking  program  for  1993.  However, 
EPA  requests  comment  as  to  how  the 
averaging,  trading  and  banking  program 
should  be  applied  to  the  additional  bus 
engines  which  would  be  covered  by  the 
1993  standard. 

EPA  has  already  proposed  changes  to 
the  non-compliance  penalty  (NCP) 
program  for  particulate  emissions  from 
1993  model  year  urban  buses  as  part  of 
the  proposal  setting  the  1991  and  1992 
model  year  PM  standard  for  urban 
buses.  EPA  issued  the  proposal  for  that 
rulemaking  on  May  29, 1991  (56  FR 
24242]  and  is  expecting  to  promulgate  a 
final  rule  shortly.  In  that  rulemaking, 
EPA  proposed  to  revise  the  upper  limit 
for  NCP  availability,  the  average  and 
ninetieth  percentile  incremental  costs, 
and  the  engineering  and  development 
factor.  The  reader  is  directed  to  that 
rulemaking  for  a  more  detailed 
discussion  of  the  proposed  changes  to 
the  NCP  regulations. 

Because  EPA  is  proposing  to  expand 
the  applicability  of  the  0.10  g/bhp-hr  PM 
standard  for  the  1993  model  year.  EPA  is 
also  proposing  changes  in  the  NCP 
program  for  the  additional  buses  which 
would  be  included  by  today's  notice. 
EPA  believes  that  the  additional  buses 
required  to  meet  the  0.10  g/bhp-hr 
standard  probably  would  use  essentially 
the  same  types  of  emission  controls  as 
urban  buses.  Therefore  today's  notice 
proposes  to  apply  the  same  NCPs  and 
NCP  parameters,  as  contained  in  the 


*  Diesel  fuel  with  0.05  weight  percent  aulfur  it 
available  today:  although  development  of 
production  capacity  to  fuel  the  entire  heavy-duty 
d'esel  fleet  may  take  additional  time,  EPA  believes 
that  a  sufficient  supply  of  0.05  percent  sulfur  fuel 
would  be  available  to  fuel  additional  buses  included 
under  the  1993  standard. 


proposed  rule  noted  above,  to  all  buses 
required  to  meet  the  0.10  g/bhp-hr  PM 
standard  for  the  1993  model  year.  EPA 
believes  that  this  approach  is 
appropriate  and  will  allow  the 
establishment  of  NCPs  sooner  than  if 
slightly  different  NCPs  were  to  be 
promulgated  separately. 

With  today's  notice,  EPA  is-also 
proposing  a  slightly  revised  definition  of 
"urban  bus".  "The  current  definition  was 
promulgated  as  part  of  the  final  rule  for 
the  heavy-duty  engine  emissions 
banking  and  trading  program  (see  55  FR 
30584,  July  26. 1990).  As  discussed  in 
that  rule,  the  definition  was  adjusted  to 
more  clearly  indicate  that  the  urban  bus 
provisions  are  intended  for  full-size 
transit  buses,  not  other  buses  such  as 
school  buses.  This  was  achieved  in  the 
definition  by  including  the  provision  that 
an  urban  bus  was  a  bus  powered  by  a 
heavy  heavy-duty  diesel  engine.  Since 
that  time,  it  has  come  to  EPA's  attention 
that  this  approach  could  have  the 
unintended  effect  of  encouraging  the  use 
of  medium  heavy-duty  diesel-powered 
engines  in  these  large  buses  as  such 
buses  technically  may  not  be  covered  by 
the  urban  bus  definition.  To  remedy  this 
difficulty,  the  definition  is  being 
modified  to  indicate  that  urban  buses 
include  buses  powered  by  heavy  heavy- 
duty  diesel  engines  as  well  as  buses  of  a 
type  normally  powered  by  heavy  heavy- 
duty  diesel  engines.  EPA  does  not  intend 
to  extend  the  scope  of  the  urban  bus 
definition  through  this  proposed 
revision.  EPA  invites  comment  on  any 
possible  impacts  of  this  proposed 
revision. 

B.  1994  and  Later  Model  Year  Urban 
Bus  PM  Standard 

With  today's  notice,  EPA  proposes  a 
PM  standard  of  0.05  g/bhp-hr  for  1994 
and  later  model  year  HDOEs  used  in 
urban  buses.  This  standard  represents  a 
50  percent  reduction  from  the  existing 
1394  HDDE  standard  of  0.10  g/bhp-hr,  as 
specified  in  the  Act.  EPA  has  analyzed 
the  technological  achievability  of  such 
standard,  in  light  of  all  the  factors  the 
Agency  believes  are  relevant: 
Durability,  costs,  lead  time,  and  safety. 
This  analysis  is  presented  in  the  RSD  for 
today's  proposal,  and  is  summarized 
below. 

EPA  believes  that  essentially  the 
same  control  strategy  (i.e.,  particulate 
traps)  will  be  used  to  meet  standards  in 
the  range  of  0.05  to  0.07  g/bhp-hr. 
Alternative  strategies  (e.g.,  use  of  an 
oxidation  catalyst)  will  not,  in  EPA's 
view,  be  effective  in  reaching  these 
stringent  emission  levels. 

In  light  of  this  position,  if  there  were 
alternative  technologies  available  that 


Federal  Register  /  Vol.  56.  No.  185  /  Tuesday.  September  24.  1991  /  Proposed  Rules  48353 


could  achieve  emission  levels  in  this 
range,  EPA  would  have  to  weigh  this  in 
considering  the  level  of  the  particulate 
standard  promulgated  in  the  fmal  rule. 
However,  after  considering  all  of  the 
relevant  statutory  factors  noted  above, 
EPA  believes  that  a  0.05  g/bhp-hr  PM 
standard  is  technologically  achievable 
for  engines  used  in  urban  buses.  This 
view  is  based  on  recognition  of  the 
significant  improvements  urban  bus 
engine  manufacturers  have  recently 
made  in  both  engine-out  emission 
controls  and  exhaust  aftertreatment 
technology.  Engine  manufacturers  have 
reduced  engine-out  PM  levels  through 
improved  engine  design,  combustion 
chamber  design  and  fuel  injection 
controls,  as  well  as  the  addition  of 
turbocharging  and  charge  air  cooling  to 
the  air  intake  system.  In  some  cases, 
engines  appear  to  be  approaching  a  0.10 
g/bhp-hr  PM  standard  without  the  use  of 
exhaust  aftertreatment.  In  addition,  in 
recent  EPA  testing  of  a  trap-equipped 
pre-1991  engine,  particulate  levels 
approaching  0.05  g/bhp-hr  level  were 
achieved  at  low  mileage.* 

Engine  manufacturers  report  that  any 
standard  between  0.05  and  0.07  g/bhp-hr 
will  require  low  engine-out  emissions 
and  particulate  traps.  They  therefore 
expect  little  if  any  difference  in  their 
compliance  strategies  between  a  0.05 
versus  a  0.07  g/bhp-hr  standard.  EPA 
believes  that  the  lower  standard  may 
require  a  slightly  larger  or  more  efficient 
trap  and/or  more  frequent  regeneration; 
such  differences  would  have  at  most  a 
minor  impact  on  cost  and  feasibility. 
Therefore,  EPA  believes  that  urban  bus 
engine  manufacturers  will  be  able  to 
achieve  a  0.05  g/bhp-hr  PM  standard 
over  the  useful  life  of  an  urban  bus. 
given  additional  time  for  engine  and 
aftertreatment  development  work.  In 
addition,  to  the  extent  that  banked 
credits  might  be  available  to  urban  bus 
engine  manufacturers,  they  potentially 
could  ease  the  transition  to  the  0.05  g/ 
bhp-hr  PM  standard.  Because  no 
significant  difference  in  control 
technology  appears  to  be  necessary  to 
meet  this  particulate  standard  compared 
to  the  1994  model  year  HDE  particulate 
standard,  EPA  does  not  believe  that  any 
safety  concerns  would  be  introduced. 

The  in-use  durabihty  of  aftertreatment 
devices  has  not  been  established.  Most 
in-use  demonstration  trap  systems 
continue  to  accumulate  mileage  without 
extensive  failure,  but  extensive  data 


•  In  racent  EPA  letting.  ■  DDC  6V92-TA  DDEC 
engine  equipped  with  a  Donaldson  particulate  trap 
sysletn  demonstrated  PM  levels  of  O.OSZ  and  0.054 
g/bhp-hr.  Newer  engines  designed  for  lower  engine- 
out  emissions  to  meet  the  1991-92  and  1993 
standard*  should  be  capable  of  emissions  lower 
than  COS  g/bhp-hr  when  equipped  with  a  trap. 


does  not  yet  exist  on  high  mileage 
vehicles.  At  this  time,  EPA  foresees  no 
reason  why  satisfactory  long-term 
durabihty  of  such  aftertreatment  devices 
could  not  be  achieved,  given  the  time  for 
development  for  the  1994  model  year. 

EPA  expects  that  any  issues 
surrounding  urban  bus  applications  will 
be  similar  to  those  faced  by  the  heavy- 
duty  industry  in  general.  Since  it  is 
likely  that  aftertreatment  will  be  used  in 
many  instances  on  heavy-duty  vehicles 
other  than  urban  buses  to  meet  the  1994 
standard,  sigitificant  development  work 
is  underway  to  improve  aftertreatment 
durability.  If  there  are  durability  issues 
specific  to  the  use  of  aftertreatment  on 
urban  buses.  EPA  requests  comments 
and  data  on  those  issues.  EPA  also 
requests  comments  on  how  other  heavy- 
duty  engine  applications  may  differ  from 
those  for  urban  buses. 

EPA  recognizes  that  flow-through 
oxidation  catalysts  may  also  be  an 
option  for  achieving  low  particulate 
levels.  With  an  oxidation  catalyst, 
exhaust  is  passed  through  a  catalyst  of 
platinum  or  palladium  which  aids  in  the 
further  combustion  of  the  exhaust 
components,  including  particulate 
emissions.  In  recent  testing,  oxidation 
catalysts  have  been  shown  to  be  up  to 
90  percent  effective,  under  certain 
operating  conditions,  at  reducing  the 
soluble  organic  fraction  (SOF) 
component  of  particulate  emissions, 
while  reducing  overall  particulate 
emissions  by  40  to  50  percent.  However, 
because  catalysts  do  not  affect  the 
carbonaceous  and  sulfate  fractions  of 
particulate  emissions,  EPA  does  not 
expect  that  catalysts  will  be  used  to 
reach  levels  lower  than  about  0.10  g/ 
bhp-hr.  Neither  of  the  two  major  urban 
bus  engine  manufacturer,  Detroit  Diesel 
Corporation  (DDC)  or  Cummins  Engine 
Company,  expects  to  use  catalysts  to 
meet  the  1994  urban  bus  requirements. 
EPA  requests  comment  on  any  potential 
role  for  catalysts  in  complying  with  this 
program. 

Regarding  leadtime,  EPA  believes  that 
essentially  the  same  control  strategies 
(i.e..  particulate  traps)  will  be  used  to 
meet  a  0.05  g/bhp-hr  standard  as  would 
have  been  used  to  meet  the  existing  0.10 
g/bhp-hr  standard.  Engine 
manufacturers  already  have  been 
developing  engines  to  meet  the  current 
0.10  g/bhp-hr  PM  standard  for  both 
urban  bus  engines  and  other  HDDEs.  As 
described  above,  that  standard  will  now 
apply  for  the  1993  model  year  and  EPA 
expects  that  traps  will  be  used  to  meet 
that  standard.  To  comply  with  a  0.05  g/ 
bhp-hr  standard  in  the  1994  model  year, 
the  only  changes  anticipated  are  the 
installation  of  higher-e^ciency  traps 


and/or  more  frequent  regeneration. 
Because  the  0.10  g/bhp-hr  urban  bus  PM 
standard  was  originally  scheduled  to 
apply  beginning  with  the  1991  model 
year,  the  Agency  believes  that  engine 
development  for  buses  is  ahead  of  other 
heavy-duty  engines.  Finally,  Congress 
specifically  set  a  1994  model  year  for 
compliance  with  the  statutory  standard. 
For  these  reasons,  EPA  believes  that 
there  is  adequate  leadtime  for  urban  bus 
engine  manufacturers  to  meet  such  a 
standard  on  1994  model  year  engines. 

In  proposing  a  standard  of  0.05  g/bhp- 
hr  for  1994.  the  Agency  believes  that  a 
higher  standard  of  up  to  0.07  g/bhp-hr, 
as  provided  in  the  CAA,  is  not 
necessary.  EPA  requests  comments  on 
its  assessments  of  technological 
achievability,  including  any  information 
which  demonstrates  that  different 
control  technology  would  be  used  to 
meet  a  0.07  g/bhp-hr  standard  than 
would  be  used  for  a  0.05  g/bhp-hr 
standard. 

Bus  engine  manufacturers  have 
expressed  concerns  about  the  feasibility 
of  complying  with  a  0.05  g/bhp-hr  PM 
standard  in  use.  For  this  reason,  EPA  is 
considering,  but  not  proposing,  two 
alternative  approaches  for  the  1994  and 
later  model  year  PM  standard  which 
have  been  suggested  by  industry.  The 
first  approach  would  set  a  PM 
certification  standard  of  0.05  g/bhp-hr 
and  an  in-use  PM  standard  of  0.07  g/ 
bhp-hr.  The  second  approach  would  set 
a  PM  standard  of  0.05  g/bhp-hr  for  the 
first  half  of  the  useful  hfe  of  an  urban 
bus  (145,000  miles  or  4  years),  and  a  PM 
standard  of  0.07  g/bhp-hr  for  the  second 
half  of  the  useful  life.  EPA  requests 
comments  on  the  two  approaches  noted 
above  for  the  1994  and  later  model  year 
urban  bus  PM  standard  and  the  legal 
basis  for  both  approaches. 

EPA  is  not  proposing  any  changes  to 
the  current  emissions  trading,  banking 
and  averaging  program  for  1994  and 
later  model  year  engines.  As  with  the 
current  program,  manufacturers  would 
only  be  allowed  to  trade  and  bank 
emission  credits  within  the  urban  bus 
class.  The  Agency  requests  comments, 
however,  on  whether  any  changes  in  the 
trading,  banking  and  averaging  program 
are  appropriate  in  light  of  the  recent 
Clean  Air  Act  Amendments,  including 
any  specific  changes  that  are  suggested 
and  the  legal  or  technical  rationale  for 
such  suggested  changes.  Regarding 
NCPs,  EPA  is  planning  to  propose 
changes  to  the  NCP  program  for 
particulate  emissions  from  1994  model 
year  urban  buses  as  part  of  a  separate 
rulemaking  later  in  1991. 

Finally,  in  a  separate  rulemaking 
action,  EPA  expects  to  set  emission 
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standards  for  natiiral  gas-  and  liquified 
petroleum  gas-fueled  vehicles.  EPA 
expects  that  the  1994  particulate 
standard  ultimately  adopted  here  will 
also  be  incorporated  into  the  final  rule 
for  those  gaseous-  ueled  vehicles,  and 
will  apply  to  urbai  t  bus  engines 


operating  on  those 


fuels. 


C.  Urban  Bus  Reti  ofit/Rebuild  Program 

The  retrofit/reb  lild  program  proposed 
today  would  appl]  to  operators  of  all 
1993  and  earlier  m  odel  year  urban  buses 
whose  engines  are  rebuilt  or  replaced 
after  January  1, 19  )5.  The  intent  of  the 
retrofit/rebuild  pn  tgram  is  to  realize  in- 
use  emission  redu<  :tion  from  1993  and 
earlier  model  year  urban  buses  by 
improving  their  enlissions  performance 
at  the  time  a  bus  emgine  is  rebuilt  by  the 
bus  operator.  The  jrogram  as  proposed 
would  apply  to  op  irators  of  urban  buses 
(e.g.,  transit  autho  ities)  only  in  MSAs 
and  CMSAs  with  \  '50,000  or  more  people 


based  on  1980  population;  these  areas 
account  for  approximately  80  percent  of 
urban  buses  in  operation  nationwide.* 
The  retrofit/rebuild  program  will  phase 
itself  out  as  the  1993  and  earlier  model 
year  buses  are  removed  from  service. 

There  are  currently  about  44,000 
urban  buses  in  operation  nationwide.  By 
1995,  when  the  rebuild  requirements  are 
to  take  effect,  the  fleet  subject  to  rebuild 
requirements  will  fall  primarily  into 
three  groupings.  One  group  will  consist 
of  pre-1991  buses,  either  certified  to  a 
0.60  g/bhp-hr  PM  level  or  expected  to 
emit  at  a  similar  level;  '  1991  and  1992 


*  Although  not  proposed  today,  the  rebuild/ 
retrofit  requirement  would  be  extended  to  include 
metropolitan  areas  with  a  1980  population  of  less 
that  750,000  if  the  Administrator  made  the 
necessary  determination  under  section  219(c)(2)(C), 
regarding  the  low-polluting  fuel  requirement 

^  Most  1988  model  year  bus  engines  incorporated 
essentially  the  same  technology  as  engines  sold  for 
the  previous  several  years. 


engines  certified  at  a  0.25  g/bhp-hr  PM 
level;  and  1993  engines  certified  at  a  0.10 
g/bhp-hr  PM  level.  In  1995,  pre-1991 
buses  still  in  operation  will  comprise 
about  70  percent  of  the  1995  urban  bus 
fleet;  most  of  these  engines  would  have 
had  particulate  emissions  when  new  of 
about  0.6  g/bhp-hr.  (Because  diesel 
engines  which  are  not  equipped  with 
aftertreatment  show  little  in-use 
deterioration  of  PM  emissions,  EPA 
assumes  in-use  emission  levels  are 
essentially  the  same  as  the  certified 
levels.)  These  buses  will  be  responsible 
for  about  90  percent  of  the  particulate 
emissions  from  urban  buses  in  1995,  and 
their  contribution  will  decline  steadily 
as  they  are  retired  (see  Figure  1). 

BtlXINO  CODE  6560-50-M 


Figure  1 


PM  Emissions  from  Pre-1994  Buses 
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Buses  are  gener  ally  rebuilt  two  or 
three  times  over  their  lifetime,  and 
generally  accumulate  half  or  more  of 
their  lifetime  miiefige  before  the  first 
rebuild  (which  occurs  four  to  five  years 
after  a  bus  is  punxiased);  mileage 
between  subsequint  rebuilds  declines. 
As  a  result,  more  than  half  of  the 
lifetime  emissiona  of  the  bus  generally 
have  occurred  belore  the  time  of  the  first 
rebuild  and  three-  quarters  or  more 
before  the  time  of  the  second  or  later 
rebuilds.  Thus,  changes  made  at  the  first 


rebuild  point  will 
impact  than  those 


ISS 
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lave  much  greater 
made  later. 


Overall,  because  model  year  1990  was 
the  final  year  urban  buses  were  certified 
at  a  0.60  g/bhp-hr  level,  most  of  these 
higher-emitting  buses  already  will  have 
received  their  first  rebuild  by  the  time 
the  proposed  rebuild  program  begins  in 
1995.  Thus,  the  greatest  emission  benefit 
for  these  buses  will  not  be  obtainable 
under  the  rebuild  program.  Although 
about  8.000  urban  bus  engine  rebuilds 
occur  each  year,  almost  all  of  the 
engines  being  rebuilt  for  the  first  time  in 
1995  and  later  years  will  have  been 
certified  at  PM  standards  of  0.25  or  0.10 
g/bhp-hr. 


Figure  2  shows  an  estimate  of  the 
maximum  potential  emission  reduction 
from  the  rebuild  program  assuming  that 
all  affected  engine  rebuilds  result  in 
emissions  being  controlled  to 
approximately  0.10  g/bhp-hr  or  below. 
The  bulk  of  the  potential  emission 
reductions  shown  in  Figure  2  represents 
pre-1991  buses,  whkh,  as  noted  above, 
will  be  experiencing  their  second  or 
subsequent  rebuild. 
MUJNO  CODE  eseo-so-M 


Figure  2 


PM  Emissions  from  Pre-1994  Buses  with  a 
0.1  g/bhp-hr  Rebuild  Standard 
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Figure  3  shows 
potential  benefit 
program  assuminj 
are  controlled  to 
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bhp-hr.  This  assumes  that  engines 
certified  to  the  1991  PM  standard  of  0.25 
g/bhp-hr.  or  the  1993  urban  bus  PN! 
standard  of  0.10  g/bhp-hr  would 


maintain  their  original  PM  level. 
Therefore,  all  potential  benefits  shown 
in  Figui  f:  3  are  from  pre-1991  engines. 
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Figure  3 


PM  Emissions  from  Pre-1 994  Buses  with  a 
0.25  g/bhp-hr  Rebuild  Standard 
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1.  Retrofit/Rebuilt 

EPA  proposes  tc 
program  in  terms 


Program  Options 

deflne  the  rebuild 
f  a  PM  emission  level 
replacement  engine 
ave  considered  three 
options  for  the  le\|el  of  this  standard, 
each  of  which  wo|ild  likely  result  in  a 
different  compliance  strategy. 


which  a  rebuilt  o 
would  meet."  We 


The  first  option 


would  set  the 


particulate  standi  rd  for  rebuilds  at  the 
1988  certification  evel  of  0.6  g/bhp-hr  or 
the  actual  certification  level,  whichever 
is  less.  The  effect  of  this  option  would 
be  that  engines  would  be  restored  to 
their  original  "like  new"  condition. 

This  option  doek  not  appear  to  be 
consistent  with  re|:]uirement8  of  the 
Clean  Air  Act.  which  states  that  rebuild 
requirements  "shall  reflect  the  best 
retrofit  technology  and  maintenance 
practices  reasonably  achievable."  For 
this  reason,  EPA  aoes  not  propose  this 
option:  however,  we  invite  comment  on 
this  and  any  othef  option.  EPA  believes 
that  the  following  two  options  for  a 
rebuild  program  v  ould  meet  the 
requirements  of  tl  e  CAA,  and  the 
Agency  proposes  both  of  them. 

The  second  opt  on  considered,  which 
EPA  is  proposing  n  today's  notice, 
would  set  an  emission  standard  leading 
to  the  retrofitting  i  )f  urban  bus  engines 
with  upgrade  kits  lof  later  model  year 
engine  componen^.  Under  this  option, 
EPA  proposes  that  rebuilt  engines  meet 
a  particulate  standard  in  the  range  of 
0.25-0.30  g/bhp-hf  or  the  actual 
certification  level]  whichever  is  lower. 
For  pre-1991  urbaji  bus  engines,  the 
Agency  expects  that  levels  in  0.25-0.30 
g/bhp-hr  range  goierally  would  be  met 
by  using  emissions  upgrade  technology. 
As  a  matter  of  enforcement  policy,  EPA 
intends  to  accept  ^s  being  in 
compliance,  any  properly  rebuilt  engine 
which  uses  original  equipment 
manufacturer  (0^4)  parts,  or  parts 
meeting  OEM  specifications,  to  upgrade 
the  engine  configuration  to  that  of  an 
engine  connguration  which  has  been 
demonstrated  to  have  a  particulate  level 
at  or  below  the  particulate  standard. 
EPA  believes  it  can  reasonably  assure 
compliance  with  fie  proposed  PM 
standard  without  emission  testing.  It 
should  be  noted  that  this  proposed 
option  would  not  require  equipment 
upgrades  for  199l|-93  model  year  urban 
buses.  EPA  believes  the  emission  benefit 
from  upgrading  th|ese  engines  would  be 
limited  because  o(  their  relatively  low 
level  of  contributi  on  to  the  overall  urban 
bus  particulate  in  /entory  (see  Figure  1). 


•  Although  the  CAA 
t>a«ed  directly  on  emi; 


believe*  an  emission 
less  complex  program 
enforcement. 


would  permit  a  requirement 
ion  control  technology,  EPA 
standard  is  likely  to  result  In  a 
or  compliance  and 


IMI 


In  some  cases,  engine  manufacturers 
today  assemble  improved  parts  into  an 
emissions  upgrade  kit  which  can  be 
installed  on  earlier  versions  of  the 
engines  at  time  of  rebuild.  These  kits 
include  emission  related  components 
such  as  cylinder  liners,  pistons,  ring 
sets,  fuel  injectors,  turbocharger,  and 
camshafts.  Most  of  these  components 
are  usually  replaced  at  time  of  rebuild. 
EPA  estimates  that  such  emission 
upgrades  would  be  made  at  an 
incremental  cost  of  $1000  or  less  as 
compared  to  a  conventional  rebuild. 
Reducing  the  engine-out  particulate 
emissions  lower  than  about  0.25  g/bhp- 
hr  without  aftertreatment  would  likely 
require  the  installation  of  very  costly 
technologies  such  as  electronic  controls 
and  air-to-air  aftercooling,  which  can 
also  require  changes  in  coach  design  to 
accommodate  the  equipment. 

The  third  option  considered,  which 
EPA  is  also  proposing  in  today's  notice, 
would  set  the  particulate  standard  for 
rebuilt  engines  at  the  level  of  late-model 
engines  (i.e..  in  the  range  of  0.10  to  0.05 
g/bhp-hr).  This  option  would  likely  be 
met  through  retrofit  of  aftertreatment 
technology. 

Recently,  aftertreatment  retrofit 
systems  (particulate  traps]  have  been 
demonstrated  on  many  popular  engine 
models  and  coaches.  However.  EPA 
currently  has  concerns  about  the  actual 
in-use  emissions  performance  available 
from  retrofit  of  aftertreatment  systems 
due  to  their  as  yet  unproven  durability. 
EPA  believes  that  if  this  technology  is  to 
be  used  to  meet  the  requirements  of  the 
program,  the  equipment  would  first  need 
to  be  certified  in  some  way  to  assure 
EPA  of  its  performance  and  durability. 
One  option  for  certification  of 
aftertreatment  would  be  to  certify  under 
the  small  volume  manufacturers 
certification  program.  A  complete 
discussion  of  this  program  can  be  found 
in  the  Federal  Register  notice 
promulgating  the  small  volume 
manufacturer  provisions  (55  FR  7178, 
February  28, 1990).  EPA  requests 
comments  on  trap  durability  and  the 
appropriateness  of  this  or  any  other  type 
of  certification  program. 

In  connection  with  this  option,  the 
Agency  also  has  concerns  about  the  cost 
of  retrofit  particulate  trap  systems 
relative  to  the  benefits  available. 
Current  estimates  of  the  cost  of  a  retrofit 
bypass  (single  element)  trap  system  are 
broad,  ranging  from  around  $1500  to 
$9000  per  bus.  EPA  specifically  requests 
comments  on  the  cost  of  retrofit  trap 
systems.  As  with  all  comments  received, 
EPA  plans  to  take  such  conunents  into 
consideration  in  promulgating  a  retrofit/ 
rebuild  program  for  urban  buses. 


EPA  requests  comment  on  each  of  the 
three  program  options  considered 
above,  as  well  as  any  other  approach. 
The  Agency  requests  specific  comment 
on  the  costs  associated  with  each  option 
as  well  as  the  lowest  feasible  PM 
emission  standard  which  should  be 
applied  to  each  option.  Commenters 
should  supply  data  whenever  possible 
to  support  their  assessments.  EPA  also 
requests  comment  on  whether  the 
program  should  apply  to  all  rebuilds  or 
only  the  first  rebuild  (to  maximize  cost 
effectiveness)  or  only  later  rebuilds  (to 
minimize  cost  impacts). 

Finally,  concerns  have  been  raised 
regarding  the  potential  nonavailability 
of  upgrade  kits  or  retrofit  traps  for  some 
urban  buses,  especially  older  buses.  The 
Agency  requests  comment  as  to  whether 
all  urban  buses  could  comply  with  the 
provisions  of  the  second  and  third 
options  above,  and.  if  they  could  not 
comply,  how  the  options  should  be 
modified  for  the  final  rule. 

2.  Retrofit/Rebuild  Program  Criteria 

Finally,  EPA  proposes  today  a  set  of 
criteria  to  define  the  type  of  engine 
maintenance  which  would  trigger  the 
rebuild  requirements.  Under  the 
proposed  definition,  "engine  rebuild" 
means  an  activity,  occurring  over  one  or 
more  maintenance  events,  involving 
disassembly  of  the  engine  including  the 
removal  of  the  cylinder  head(s)  and  the 
replacement  or  reconditioning  of  more 
than  one  major  cylinder  component  in 
more  than  half  of  the  cylinders.  Under 
the  proposed  definition,  a  "major 
cylinder  component"  would  mean 
piston,  cylinder  liner,  connecting  rod,  or 
piston  ring  set.  As  indicated  by  the 
phrase  "one  or  more  maintenance 
events."  the  rebuild  does  not  necessarily 
have  to  be  performed  as  a  continuous 
activity.  There  may  be  periods  of  bus 
operation  or  other  unrelated 
maintenance  between  portions  of  the 
rebuild.  EPA  requests  comment  on  the 
proposed  rebuild  definition  and  whether 
additional  criteria  such  as  maximum 
mileage  or  a  measure  of  oil  consumption 
should  be  included. 

The  proposed  regulations  contained  in 
today's  notice  include  regulatory 
language  for  the  second  and  third    . 
options  (0.25  g/bhp-hr  and  0.10  g/bhp-hr 
PM  standard).  Should  public  comment 
and  data  support  another  regulatory 
option,  the  regulations  would  be 
constructed  in  a  similar  fashion. 

D.  Urban  Bus  Test  Procedure 

Section  219(e)  of  the  CAA  requires 
that  test  procedures  for  urban  buses 
reflect  actual  operating  conditions. 
Because  urban  bus  standards  were 
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originall)  adopted  in  1985,  procedures 
for  administration  and  enforcement  of 
those  standards  already  exist,  and  are 
essentially  the  same  as  those  used  for 
other  heavy-duty  engines.  The  section 
219(e)  requirement  that  urban  bus  test 
procedures  reflect  actual  operating 
conditions  for  those  buses  raises  the 
question  of  the  possible  need  to  revise 
the  test  procedures  for  urban  buses  to 
include  specific  bus  operating  conditions 
rather  than  using  the  general  heavy-duty 
engine  test  now  in  effect.  The  operating 
conditions  include  the  test  cycle  on 
which  the  engine  is  operated  plus 
ambient  temperature  and  humidity.  EPA 
is  not  considiering  revising  the  latter  two 
items  because  they  are  not  major 
determinants  of  emissions  for  diesel 
engines  but  rather  are  standardized  (or 
corrected  for)  to  reduce  test  variability. 
Thus,  the  following  discussion  considers 
test  cycles  only. 

In  evaluating  the  need  for  a  separate 
urban  bus  test  cycle,  there  are  several 
important  factors  to  consider.  First  the 
existing  heavy-duty  engine  test  cycle 
already  reflects  actual  bus  operating 
conditions.  The  current  test  cycle  uses 
four  segments;  one  which  simulates  non- 
freeway  driving  in  New  York  City,  one 
which  simulates  non-freeway  driving  in 
Los  Angeles,  one  which  simulates 
freeway  driving  in  Los  Angeles  and  then 
a  repeat  of  the  non-freeway  New  Yoric 
segment.  Based  on  data  collected  on  in- 
jise  buses,*  urban  buses  ordinarily 
operate  in  non-freeway  conditions;  some 
less  frequent  operations  (such  as 
express  routes)  involve  freeway  type 
driving.  Thus,  both  freeway  and  non- 
freeway  bus  operating  conditions  are 
included  in  the  current  heavy-duty 
cycle,  and  emissions  from  all  the  modes 
of  bus  engine  operation  are  measured  in 
the  current  test  procedure. 

On  the  other  hand,  urban  buses 
experience  these  operations  somewhat 
di^erently  from  those  of  many  other 
types  of  heavy-duty  vehicles.  For 
example,  they  will  often  have  increased 
idling  time  and  lower  average  speeds 
than  other  heavy-duty  vehicles.  A 
specialized  bus  testing  cycle  might  be 
able  to  duplicate  actual  bus  operating 
conditions  more  closely  than  the  current 
heavy-duty  test  cycle;  however,  as 
discussed  below,  EPA  believes  the  most 
important  issue  is  whether  such  a 
specialized  test  would  result  in  di^erent 
emission  control  strategies  and  thus 
different  in-use  emissions. 

EPA  has  identified  three  options 
regarding  urban  bus  testing.  These  are: 
First,  to  retain  the  existing  heavy-duty 


test  cycle  as  sufficiently  representative 
of  urban  bus  operations:  second,  to 
develop  and  implement  a  revised 
engine-based  test  cycle  for  urban  bus 
engines;  and  third,  to  develop  a  chassis- 
based  test  cycle  for  urban  buses. 

Regarding  the  first  option,  it  has 
already  been  pointed  out  that  the 
existing  test  cycle  represents  all  urban 
bus  operating  modes.  In  addition,  many 
categories  of  heavy-duty  engines 
experience  in-use  driving  patterns  which 
differ  from  the  average  conditions  found 
in  the  heavy-duty  test  cycle.  In  its 
analysis  of  various  heavy-duty  transient 
test  cycles,  including  bus  cycles,  for  the 
1985  implementation  of  a  new  test  cycle, 
EPA  concluded  that  a  single  cycle  that 
included  a  wide  range  of  transient 
operation  would  result  in  essentially  the 
same  in-use  control  regardless  of  vehicle 
usage. '°  This  analysis  also  applies  to 
the  testing  of  urban  buses. 

There  continues  to  be  general 
agreement  among  engine  manufacturers 
and  EPA  that  the  existing  test  procedure 
insures  very  similar  in-use  emission 
reductions  under  a  wide  variety  of 
operating  conditions.  Especially  at  the 
low  level  of  this  standard,  emissions 
from  trap-equipped  engines  should  be 
largely  insensitive  to  variations  in  test 
cycle.  Thus,  even  though  a  bus,  or  some 
other  type  of  heavy-duty  vehicle,  may 
drive  somewhat  differently  than  the 
average  test  cycle,  its  actual  in-use 
emissions  should  generally  show  the 
same  percent  reduction  as  emissions 
measured  using  the  heavy-duty  test 
protocols.  Therefore,  EPA  believes  that 
the  current  test  cycle  adequately  reflects 
actual  in-use  urban  bus  operation.  EPA 
requests  data  and  comments  on  this 
issue  and  intends  to  conduct  further 
testing  in  this  regard. 

The  second  option  would  replace  the 
current  engine-based  test  cycle  with  a 
new  cycle  designed  to  more  closely 
duplicate  actual  urban  bus  operation. 
Based  upon  EPA's  knowledge  of  bus 
operations,  such  a  cycle  would  be 
expected  to  measure  somewhat  higher 
emissions  than  the  current  test  cyde, 
although  it  would  show  similar 
proportional  changes  between  higher 
and  lower  emitting  engines  as  would  the 
existing  cyde.  Further,  a  bus  emission 
standard  could  arguably  require 
adjustment  to  reflect  the  change  in  test 
procedures,  as  the  need  and  justification 


*  Truck  Driving  Pattern  and  Um  Survey  (CAFG- 
n),  performed  by  EI  A  t«77-7S 


'*  The  document  "Summary  and  Aoalytie  of 
Comment*  to  the  NPRM  1983  and  Later  Model  Year 
Heavy-Duty  Engine*;  Propoaed  Gaaeoua  Emwaioo 
Regulation*,"  found  in  the  docket  for  thii  propoaat 
discusset  the  development  of  the  heavy-duty 
transient  teat  it  alao  includes  a  Hating  of  reporti  by 
EPA  and  odter*  on  isauei  inchiding  tte  ooUectioB  of 
in-uae  urban  bua  opera  tkMial  data  aw)  the  *«WcboB 
of  a  single  transient  cycle. 


for  any  standard,  as  well  as  the 
feasibihty  assessment  of  the  standard, 
typically  are  based  directly  upon  data 
collected  using  the  associated  test 
procedure.  As  described  above,  EPA 
believes  that  there  would  be  no 
significant  net  benefit  from  changing  the 
current  engine-based  test  cycle  for 
urban  buses.  Further,  there  would  be  a 
substantial  effort  required  to  develop  an 
adequate  information  base  from  which 
to  derive  a  new  test  cycle,  assess  bus 
engine  emissions  on  that  cycle  and  if 
necessary  establish  appropriate 
emission  standards  corresponding  to 
those  on  the  current  cyde. 

The  third  option  which  the  Agency 
has  identified  would  be  to  switch  bom 
using  an  engine-based  approach  for 
emissions  testing  and  develop  a  chassis- 
based  test  procedure  for  urban  buses. 
Such  an  approach  is  attractive  primarily 
from  an  in-use  enforcement  j>oint  of 
view,  but  would  involve  the  same  kind 
of  development  effort  as  developing  a 
new  engine-based  test  The  Agency 
would  generally  find  it  easier  to  procure 
and  test  buses  on  a  chassis  test  since  it 
does  not  require  removal  of  the  engine 
fix>m  the  bus  and  installation  on  an 
engine  dynamometer.  EPA's  past 
experience  has  been  that  owners  of 
heavy-duty  vehicles  are  reluctant  to 
allow  removal  of  engines  for  testing. 
However,  based  upon  preliminary  input 
from  transit  companies,  It  appears  that 
bus  operators  would  find  it  less 
burdensome  to  remove  and  supply  an 
engine  to  EPA  than  to  lose  the  entire  use 
of  a  bus.  Transit  operators  are  generally 
well  equipped  to  remove  the  engine  fit)m 
8  bus,  since  this  Is  a  frequent  part  of  the 
engine  rebuilding  process.  They  also 
maintain  spare  engines  which  could  be 
used  to  replace  a  test  engine  so  that  the 
affected  bus  would  experience  minimal 
down  time. 

Another  issue  relevant  to  chassis 
testing  is  that  unlike  light-duty  vehide 
manufacturers,  engine  manufacturers  do 
not  make  the  vehicles  in  which  their 
engines  will  be  used.  Therefore,  a 
chassis  test  requirement  would  impose 
an  increase  in  testing  and  compliance 
burden  on  engine  manufacturers. 

Overall,  EPA  favors  the  first  option  of 
retaining  the  existing  heavy-duty  engine 
test  for  urban  bus  engines.  Today's 
action  therefore  proposes  no  change  in 
test  procedures.  > '  However,  the  Agency 


"  in  a  separate  requlrenMnt  in  aectioo  206(h)  of 
the  amended  CAA.  EPA  is  retjuired  to  "review  and 
revise'*  test  procedures.  If  changes  to  the  current 
heavy-duty  lest  proceduf*  or  an  urban  bu*  Mat 
procedure  are  reownmendad  in  that  atady,  BFA  aay 
P'  upose  such  changes  at  a  later  date. 
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remains  open  to 
options,  or  others 
might  suggest. 


comments  on  all  three 
that  commenters 


E.  1998  and 
Duty  Engine  NOx 


Later^odel  Year  Heavy- 
Standard 


The  amended  C  AA  requires  EPA  to 
adopt  a  4.0  g/bhp  hr  NOx  standard  for 
1998  and  later  mo  lei  year  gasoline- 
fueled  and  diesel-  fueled  HDEs.  Today's 
notice  proposes  tile  regulations 
necessary  to  implement  that 
requirement.  Consistent  with  EPA's  past 
practice,  the  proposed  standard  would 
be  applicable  to  Otto-cycle  and  diesel 
engines,  fueled  by  gasoline,  diesel  fuel, 
or  methanol.  EPA;  is  presently  in  the 
process  of  developing  regulations  for 
natural  gas-fueled  and  liquified 
petroleum  gas-fuaed  heavy-duty 
engines  and  intenps  to  extend  the  NOx 
standard  of  todaj^s  proposal  to  gaseous 
fueled  engines  askhat  category  is 
established. 

HDE  standards  are  also  affected  by 
provisions  relating  to  the  banking  and 
trading  of  emissic^s  credit  and  to 
nonconformance  penalties.  In  the  case 
of  banking  and  trading,  regulations 
published  on  July  26, 1990  (55  FR  30584] 
established  an  oncoing  three  year  rolling 
program  wherein  jcredits  generated  in 
any  model  year  c^n  be  withdrawn  for 
three  successive  ftiodel  years.  EPA  is  not 
in  this  action  proBosing  changes  to  the 
current  emissions  trading,  banking  and 
averaging  prograi  i  for  1998  and  later 
model  year  engim  !s.  The  Agency 
requests  commen  :s,  however,  on 
whether  any  char  ges  in  the  trading, 
banking  and  aver  iging  program  are 
appropriate  in  light  of  the  recent  Clean 
Air  Act  Amendments,  including  any 
specific  changes  mat  are  suggested  and 
the  legal  or  technical  rationale  for  such 
suggested  changes. 

In  the  case  of  npnconformance 
penalties  (NCPs),  the  CAA  provides 
that,  under  certaiji  conditions,  the 
certification  and  )ale  of  HDEs  that 
exceed  emission  ttandards  may  be 
permitted  upon  p  lyment  of  appropriate 
nonconformance  )enaltie8.  The 
magnitude  of  the  financial  penalties  are 
derived  from,  among  other  things,  the 
cost  of  complianoe  with  the  applicable 
standard.  EPA  does  not,  in  this  action, 
propose  to  address  the  establishment  of 
penalties  for  nonconformance  with  the 
proposed  4.0  g/bllp-hr  NOx  standard. 
The  regulatory  aqtions  necessary  for  the 
continued  provisions  of  nonconformance 
penalties  will  be  undertaken  by  EPA  at 
a  later  date.        J 

EPA  believes  t|at  the  proposed  4.0  g/ 
bhp-hr  NOx  standard  is  feasible  for 
gasoline-,  diesel-,  and  methanol-fueled 
HDE's  by  the  199  J  model  year. 


IMI 


Significant  attention  has  been  paid  to 
NOx  control  techniques  for  HDE's  in 
recent  years  as  a  result  of  EPA's 
adoption  of  a  5.0  g/bhp-hr  NOx 
standard  for  the  1991  model  year,  along 
with  stringent  particulate  standards 
which  take  effect  in  the  1991  and  1994 
model  years.  As  a  result,  engine 
manufacturers  have  been  successful  in 
developing  various  means  to  lower  NOx 
emissions  significantly  while  at  the 
same  time  avoiding  the  adverse  impacts 
on  fuel  economy  and  particulate 
emissions  which  were  characteristic  of 
older  engines.  For  example,  in  an  August 
1989  presentation  to  EPA  on  what  it 
called  its  "smokeless  diesel  engine." 
Navistar  indicated  its  belief  that  NOx 
could  be  reduced  another  20-25  percent 
below  the  5.0  g/bhp-hr  1991  standard  by 
the  late  1990s  with  no  significant  cost  or 
fuel  economy  impacts. 

Navistar  has  also  publicly  supported 
the  feasibility  of  the  3.5  g/bhp-hr 
combined  nonmethane  hydrocarbon 
plus  NOx  low  emitting  vehicle  standard 
proposed  by  the  California  Air 
Resources  Board  as  part  of  its  clean 
fueled  vehicle  program.  It  should  be 
noted  that  Navistar's  statement 
regarding  the  feasibility  of  California's 
combined  standard  was  made  in  the 
context  of  the  California  requirement 
that  reductions  in  the  aromatic  content 
of  diesel  fuel  would  also  occur. 
However,  because  the  low  emitting 
vehicle  standard  is  a  combined 
nonmethane  hydrocarbon  plus  NOx 
standard,  it  requires  NOx  levels 
substantially  lower  than  the  4.0  g/bhp-hr 
standard  in  today's  proposal.  Thus,  even 
without  changes  in  the  aromatic  content 
of  diesel  fuel.  EPA  believes  the  4.0  g/ 
bhp-hr  NOx  standard  will  be  feasible. 

in.  Environmental  Impact 

The  following  section  summarizes  the 
environmental  impacts  expected  to 
result  from  the  items  proposed  today.  As 
detailed  further  below,  continuing 
reductions  in  urban  ambient  levels  of 
diesel  particulate  are  expected  to  result 
from  the  1993  model  year  bus  PM 
standard,  the  1994  and  later  model  year 
urban  bus  PM  standard,  and  the  urban 
bus  retrofit/rebuild  program.  Such 
particulate  reductions  will  help  many  of 
the  approximately  85  areas  of  the 
countiy  presently  designated 
nonattainment  or  expected  to  be 
designated  nonattainment  with  the 
National  Ambient  Air  Quality  Standard 
for  PMlO  and  have  other  potential 
health  benefits.  Diesel  particulate  is  a 
possible  human  carcinogen,  and  at  high 
levels  of  exposure,  can  cause  non- 
cancer  effects,  including  lung  disease 
and  neurotoxic  effects.  Therefore,  the 


diesel  particulate  reductions  expected 
from  the  programs  proposed  today 
potentially  could  reduce  the  number  of 
expected  cancer  incidences  associated 
with  exposures  to  overall  diesel 
particulate  emissions  and  lower  the 
potential  for  exposures  that  could  result 
in  other  adverse  effects. 

A.  1993  Model  Year  Bus  PM  Standard 

As  discussed  earlier,  the  only  change 
which  would  occur  as  a  result  of  this 
proposal  would  be  to  require  a  number 
of  additional  buses  that  use  heavy 
heavy-duty  engines  and  are  capable  of 
being  centrally  fueled,  to  meet  the  0.10 
g/bhp-hr  PM  standard  in  the  1993  model 
year.  As  previously  mentioned,  those 
additional  buses  are  currently  required 
to  meet  a  0.25  g/bhp-hr  PM  standard  in 
the  1993  model  year.  Therefore,  EPA 
might  expect  to  achieve  additional 
emissions  benefits  from  moving  the 
implementation  of  the  standard  forward 
by  one  model  year  for  these  buses. 
However,  this  benefit  may  not  be 
realized  if,  as  some  parties  have 
suggested,  purchasers  pre-buy 
additional  buses  in  the  1992  model  year 
to  avoid  additional  costs.  Further,  if 
engine  manufacturers  are  not  able  to 
offer  the  1993  model  year  engines 
because  of  difficulty  in  meeting  the  0.10 
g/bhp-hr  PM  standard  one  model  year 
earlier  than  previously  expected,  there 
would  be  no  environmental  benefit  from 
the  proposed  change  in  the  applicability 
of  the  bus  standard. 

B.  1994  and  Later  Model  Year  Urban 
Bus  PM  Standard 

EPA's  environmental  impact  analysis 
of  the  proposed  1994  and  later  model 
year  urban  bus  PM  standard  is 
presented  in  more  detail  in  the 
Regulatory  Support  Document  (RSD) 
associated  with  today's  proposal.  Based 
on  an  assumed  PM  reduction  equivalent 
to  a  change  in  standards  from  0.10  to 
0.05  g/bhp-hr.  EPA  estimates  a 
discounted  lifetime  per-vehicle  PM 
emission  reduction  of  49  kilograms 
(assuming  a  10  percent  discount  rate). 
Once  the  entire  fleet  is  made  up  of  buses 
meeting  the  0.05  g/bhp-hr  standard,  the 
annual  emission  reduction  resulting 
from  this  regulation  will  be  about  270 
tons. 

C.  Retrofit/Rebuild  Program 

As  described  above,  the  potential 
environmental  benefits  from  the 
proposed  rebuild  options  would  be 
realized  primarily  from  improvements  in 
the  emissions  of  pre-1991  buses.  EPA 
estimates  that  the  discounted  emission 
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from  0.60  to  0.10  g/bhp-hr  at  the  time  of 
its  first  rebuild. 

reduction  could  range  from  near  zero  for 
conventional  rebuilds  to  about  370  kg 
per  vehicle  over  its  remaining  lifetime 
for  a  vehicle  seeing  an  improvement 


D.  Heavy-Duty  Engine  Emissions-NOx 
Standard 

As  described  in  the  Regulatory 
Support  Document.  EPA's  MOBILE4 
emission  factors  model  was  utilized  to 
develop  anticipated  benefits  attributable 


to  the  proposed  4.0  g/bhp-hr  NOx 
standard.  The  projected  ejects  on  the 
national  emissions  inventory  for  oxides 
of  nitrogen  and  on  the  contributions  to 
the  national  inventory  by  all  heavy-duty 
vehicles  are  summarized  in  Table  1. 


Table  1.— Projected  Effects  on  Nox  Emisskjns  lNVE^aoRY  Resulting  from  4.0  g/bhp-hr  NOx  Standard  for  HOEs 

[NOx  emissiona  invantoflM  (x  1000  tons  p«r  year] 


NatkXWl  Total 

HOVConMMbons 

Year 

Without  Std  ■ 

With  Std* 

WKtKMlStd' 

WNhStd> 

ParowM  raducllon 

2000  _ 

2006. 

2010 

9,581 
10^73 
11,114 

9.482 
10.056 
10.849 

1 
2 
2 

1,306 
1,350 
1,434 

1.207 
1.133 

i.iee 

a 

1» 

>  5.0  g/t)rip-tir  NOx  standard  remains  in  effect 

*  4.0  g/btip-hr  NOx  standard  is  implemented  in  1998. 


As  can  be  seen  from  Table  1.  the  4.0 
g/bhp-hr  NOx  standard  is  expected  to 
lower  NOx  emissions  from  heavy-duty 
vehicles  on  the  order  of  16  to  19  percent 
in  the  2005  to  2010  time  frame.  This 
reduction,  when  translated  to  the 
national  NOx  inventory,  is  expected  to 
yield  an  approximate  2  percent 
reduction.  Readers  may  consult  the 
regulatory  support  document  In  the 
docket  for  further  information  on  the 
impacts  of  this  proposal. 

IV.  Economic  Impact 

A.  1993  Model  Year  Bus  PM  Standard 

The  inclusion  of  additional  buses 
under  the  1993  PM  standard  is  expected 
to  result  in  increased  costs  for  these 
buses.  As  previously  mentioned,  these 
buses,  which  would  be  included  in  the 
1993  model  year  PM  standard  of  0.10  g/ 
bhp-hr.  are  currently  required  to  meet  a 
0.25  g/bhp-hr  PM  standard  in  the  1993 
model  year.  To  meet  the  lower  PM 
standard,  engine  manufacturers  may 
need  to  redesign  the  engine  to  achieve 
lower  engine-out  emissions  or  they  may 
utilize  exhaust  aftertreatment  devices; 
EPA  believes  the  cost  of  a  bypass 
(single-element)  trap  could  range  from 
about  $1500  to  $9000  per  bus. 

B.  1994  and  Later  Model  Year  Urban 
Bus  PM  Standard 

EPA  believes  that  very  little  change  in 
control  technology  and  thus  httle 
incremental  cost  will  be  necessary  to 
meet  the  0.05  g/bhp-hr  PM  standard 
over  a  0.10  g/bhp-hr  PM  standard.  EPA 
has  not  calculated  specific  estimates  for 
such  costs  and  requests  comment  as  to 
their  magnitude. 

C.  Retrofit/Rebuild  Program 

The  cost  of  a  retrofit/rebuild  program 
depends  on  the  option  selected.  The  first 
option  (conventional  rebuild)  should 


have  essentially  no  incremental  cost 
over  current  practice.  The  second  option 
(emissions  upgrade)  would  cost,  we 
believe,  $1000  or  less  per  vehicle 
incremental  to  a  conventional  rebuild. 

For  the  third  option  (retrofit 
aftertreatment),  EPA  believes  that 
incremental  costs  could  range  from 
about  $1500  to  about  $9000,  depending 
on  the  cost  of  a  retrofit  bypass  (single- 
clement)  trap  system  in  the  1995  time 
frame.  For  the  entire  fleet  being  rebuilt, 
the  aggregate  cost  would  thus  range 
from  about  $13-60  million  per  year  in  the 
first  year  of  the  program,  declining 
rapidly  thereafter  as  engines  subject  to 
the  program  are  retired. 

D.  Heavy-Duty  Engine  NOx  Standards 

From  an  economic  perspective,  the 
strategies  for  lowering  emissions  in 
response  to  a  4.0  g/bhp-hr  NOx 
standard  are  similar  to  those  used  in 
meeting  the  1991  model  year  5.0  g/bhp- 
hr  NOx  standard.  For  Otto-cycle 
engines,  technologies  available  for  the 
control  of  NOx  emissions  include  such 
things  as  reducing  catalysts,  exhaust  gas 
recirculation,  ignition  timing  retard, 
combustion  chamber  and  intake  system 
configuration  changes,  valve  timing  and 
duration  changes  and  fuel  metering 
enhancements.  For  diesel  engines,  NOx 
reduction  techniques  include  changes  in 
injection  pressure  and  injection  rate  by 
way  of  modifications  to  the  injector 
and/or  the  injection  pump,  injection 
timing  retard,  combustion  chamber 
configuration  changes  and  some 
additional  control  of  intake  air 
temperature.  The  Agency  therefore 
expects  the  cost  impacts  of  the  4.0  g/ 
bhp-hr  standard  to  be  similar  to  those  of 
the  5.0  g/bhp-hr  standard,  after 
accounting  for  inflation.  The  EPA 
analysis  is  described  further  in  the 
regulatory  support  document  found  in 


the  public  docket.  The  results  are 
summarized  below. 

In  the  final  rule  implementing  the  5.0 
g/bhp-hr  (50  PR  10606,  March  15, 1985). 
EPA  presented  the  results  of  analyses  of 
the  costs  of  compliance  for  average  new 
Otto-cycle  and  diesel  heavy-duty 
engines  for  the  first  three  model  years  of 
the  5.0  g/bhp-hr  NOx  standard.  The 
total  first  year  costs  were  developed 
from  estimates  of  the  costs  of  research 
and  development,  and  certification 
(discounted  to  the  year  of  the  standard) 
and  redesigned  hardware  (see 
"Regulatory  Impact  Analysis.  Oxides  of 
Nitrogen  Pollutant  Specific  Study  and 
Summary  and  Analysis  of  Comments", 
March  1985  contained  in  the  docket  for 
this  rulemaking).  On  a  per  engine  basis, 
estimated  increases  in  purchase  price 
were  $14  for  Otto-cycle  engines  and  $68 
for  diesel  engines.  Between  1985  and 
1990,  the  consumer  price  index  for  new 
vehicle  prices  increased  by  14.4  percent. 
When  adjusted  for  the  consumer  price 
index  for  new  vehicle  first  year  price, 
the  projected  first  costs  for  compliance 
with  the  4.0  g/bhp-hr  NOx  standard  per 
new  Otto-cycle  and  diesel  engines  are 
estimated  to  be  $16  and  $78  per  engine 
respectively. 

Total  costs  to  the  nation  of  the  4.0  g/ 
bhp-hr  standard  are  anticipated  to  result 
only  from  first  cost  increases  in  new 
engines.  EPA  anticipates  that 
manufacturers  will  comply  with  the  4.0 
g/bhp-hr  NOx  standard  without 
significant  effect  on  the  fuel  efficiency  of 
the  engines  and  as  a  consequence.  EPA 
expects  there  will  not  be  any  significant 
effect  on  costs  attributable  to  increased 
fuel  consumption.  Based  upon  projected 
HDE  sales,  the  anticipated  annual  costs 
to  the  nation  resulting  from  the  first  year 
price  increase  of  HDEs  in  each  of  the 
three  years  following  implementation  of 
the  4.0  g/bhp-hr  NOx  standard  for 
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JMI 


HDEs.  are  showm  n  Tabl«  2. 

Table  2.— Cost  i  jf  Compuance  With 
the  4.0  q/bhp-hr  nox  standard 

(MMons  <M  1991  dotara) 


Yew 


1998.... 
1999„- 
2000..- 


OncMTcie 
H0& 


(9 

9 
9 


HOEs 


$38 
39 

40 


All  HOEs 


$47 
48 
49 


The  projected  cqst-effectiveness  of  the 
4.0  g/bhp-hr  standard,  over  the  useful 
life  of  an  average  Heavy-duty  Otto-cycle 
engine  and  an  avefage  heavy-duty 
diesel  engine  is  esnmated  to  be  $260  per 
ton  for  Otto-cycle  engines  and  $210  per 
ton  for  diesel  engiiies. 

V.  Public  Pa 

A.  Comments  and  the  Public  Docket 

EPA  solicits  conjments  on  all  aspects 
of  this  proposal  fram  all  interested 
parties  since  it  is  ojur  desire  to  ensure 
full  public  participation  in  arriving  at 
final  decisions.  Wkerever  applicable, 
complete  supporting  data  and  detailed 
analyses  should  bq  submitted  to  allow 
EPA  to  make  the  iqaximum  use  of 
comments.  Commuters  are  especially 
encouraged  to  provide  speciHc 
suggestions  for  ch4nge8  to  any  aspect  of 
the  proposal.  All  cements  should  be 
directed  to  the  EPA  Air  Docket,  Docket 
No.  A-91-28  (See  •^ADDRESSES") 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  shoiild  clearly  distinguish 
such  information  f^m  other  comments 
to  the  greatest  extent  possible,  and 
clearly  label  it  "Canfidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the!  contact  person  listed 
above  (See  "ron  fvrther  MfORMATiON 
COMTACT").  and  not  to  the  public  docket 
to  ensure  that  proorietary  information  is 
not  inadvertently  placed  In  the  docket 

Information  covered  by  such  a  claim 
of  confidentiality  Will  be  disclosed  by 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA.  it  will  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

The  Agency  will  base  its  decision  on 
the  disclosable  reoord.  If  a  commenter 
wants  EPA  to  basq  the  final  rule  in  part 
on  a  submission  lajbeled  as  confidential 
business  Informatibn.  then  a 
nonconfidential  ve  rsion  of  the  document 
which  summarizes  the  key  data  or 


information  should  be  placed  in  the 
public  docket 

B.  Public  Hearing 

Any  person  desiring  to  testify  at  the 
public  hearing  (See  "DATES")  should 
notify  the  contact  person  listed  above 
(See  "FOR  further  information 
contact")  prior  to  the  day  of  the 
hearing.  Persons  wishing  to  testify  at  the 
hearing  should  also  provide  an  estimate 
of  the  time  required  for  the  presentation 
of  the  testimony  and  notification  of  any 
need  for  audio/visual  equipment.  It  is 
suggested  that  sufTicient  copies  of  the 
statement  or  material  to  be  presented  be 
brought  to  the  hearing  for  distribution  to 
the  audience.  A  sign-up  sheet  also  will 
be  available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling  of 
the  order  of  testimony. 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made. 
Anyone  desiring  a  copy  of  the  transcript 
should  make  individual  arrangements 
with  the  court  reporter  recording  the 
proceedings. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  EPA 
Air  Docket  Docket  No.  A-91-28  (See 
"addresses"). 

VL  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy  in 
excess  of  $100  million,  have  a  significant 
adversr>  impact  on  competition, 
investment  employment  or  innovation, 
or  result  in  a  major  price  increase.  The 
elements  of  this  proposal  individually 
and  together,  do  not  constitute  major 
rules  according  to  the  established 
criteria.  Therefore,  I  have  determined 
that  this  proposal  does  not  constitute  a 
"major"  regulation. 

This  proposal  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  EPA 
responses  to  those  comments  have  been 
placed  in  the  public  docket  for  this 
rulemaking. 

VIL  Impact  on  Small  Entities 

Under  section  605  of  the  Regulatory 
Flexibility  Act  the  Administrator  is 


required  to  certify  that  a  regulation  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
business  entities.  There  will  not  be  a 
significant  impact  on  a  substantial 
number  of  small  business  entities  due  to 
the  new  PM  or  NOx  standards  since 
none  of  the  vehicle  manufacturers  which 
will  be  affected  by  these  regulations  are 
small  business  entities.  The  retrofit/ 
rebuild  requirements  for  urban  buses 
should  not  have  a  significant  impact  on 
a  substantial  number  of  small 
businesses  entities  either  urban  bus 
engines  are  rebuilt  by  the  transit 
agencies  which  operate  buses,  and  these 
are  not  small  businesses.  For  these 
reasons,  I  certify  that  the  proposed  rules 
contained  in  today's  notice  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities. 

VOL  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C  3501  eL  seq.,  EPA  must 
obtain  OMB  clearance  for  any  activity 
that  will  involve  collecting  substantially 
the  same  informatioa  from  10  or  more 
non-Federal  respondents.  EPA  believes 
the  records  which  are  required  to  be 
maintained  and  submitted  for  the  urban 
bus  retrofit/rebuild  program  consist  of 
information  currently  maintained  by  bus 
operators.  Therefore  this  proposed  rule 
does  not  contain  any  new  information 
collection  activities  which  are  not 
common  business  practice.  EPA 
requests  comments  on  the  reporting  and 
recordkeeping  requirements  of  today's 
proposal,  including  the  applicability  of 
the  Paperwork  Reduction  Act. 

IX.  Statutory  Authority 

Authority  for  actions  proposed  in  this 
notice  are  granted  to  EPA  by  sections 
202.  219.  and  301  of  the  Clean  Air  Act  as 
amended. 

List  of  Subjects 

40  CFR  Part  85 

Imports.  Labeling.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research.  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection.  Motor 
vehicles.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  Septembers.  1901. 
WUliam  K.  RaiUy. 

Administrator, 

Appendix  to  Preamble— Table  of 
Changes  Made  to  Various  Subparts 


Section 

Change 

Reason 

1.  Part  65 

Addition  of  new 

Incorporation  of 

Table  of 

SubpwtO. 

urtianbus 

contents. 

ratMiM 
requlraments. 

2.  Part  85, 

Do.. 

Da 

subpart  0. 

3.  §8«.093-2 

Add  §86.093-2.. 

Incorporation  of 
definition  for 

dasaof 

buses. 

4.586.093-11 

Addition  of  new 

Incorporation  of 

Revise 

bus 

separate  bus 

parssraph 

particulate 

particulate 

(a)(1)(iv)(A). 

standard. 

standard. 

5.  §86.094-11 

Addition  of  new 

Incorporatkxi  of 

Revise 

urtunbus 

separate 

paragraph 

particulate 

urt>anbus 

(a)(1)(lv). 

standard. 

particulate 
standard. 

6.  §86.098-10.... 

Add  §  86.098- 

Implementation 

10. 

of  1998  NOx 
standard. 

7.588.098-11.... 

Add  §86.098- 
11. 

Da 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  parts  85  and 
86  of  the  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  follows. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  205,  206,  207,  208, 
212,  and  301(a),  Clean  Air  Act  as  amended,  42 
U.S.C.  7521,  7522,  7524,  7525,  7541,  7542,  7548, 
and  7eoi(a],  unless  otherwise  noted. 

2.  A  new  subpart  O  is  proposed  to  be 
added  to  part  85  to  read  as  follows: 

Subpart  O— UrtMn  Bus  Rsbulid 
RequirtiTMnts 

Sec. 

85.1401  General  applicability. 

85.1402  Defmitions. 

85.1403  Particulate  standard  for  pre-1994 
model  year  urban  buses  effective  at  time 
of  engine  rebuild  or  engine  replacement. 

85.1404  Maintenance  of  records;  submittal 
of  information:  right  of  entry. 

Subpart  O— UrtMn  But  Rebuild 
Requirements 

§86.1401    General  appUeabillty. 

The  requirements  of  this  subpart  shall 
be  applicable  to  1993  and  earlier  model 
year  petroleum  fueled  urban  buses  that 
have  their  engines  rebuilt  or  replaced 
after  January  1, 1995;  operating  in 
consolidated  metropolitan  statistical 


areas  and  metropolitan  statistical  areas 
with  a  1980  population  of  750.000  or 
more. 

985.1402    DafMtlona. 

(a)  Major  Cylinder  Component  means 
piston,  cylinder  liner,  connecting  rod,  or 
piston  ring  set. 

(b)  Engine  Rebuild  means  an  activity, 
occiuring  over  one  or  more  maintenance 
events,  involving  disassembly  of  the 
engine  including  the  removal  of  the 
cylinder  head(s)  and  the  replacement  or 
reconditioning  of  more  than  one  major 
cylinder  component  in  more  than  half  of 
the  cylinders. 

(c)  Engine  Replacement  means  the 
removal  of  an  engine  from  the  coach 
followed  by  the  installation  of  another 
engine. 

(d)  Engine  configuration  means  the  set 
of  components,  tolerances,  and 
calibrations  specific  to  a 
subclassiflcation  of  an  engine  family. 

(e)  operator  means  transit  authority, 
state,  city  department,  or  private  or 
public  entity  controlling  the  use  of  one 
or  more  urban  buses. 

(f)  urban  bus  has  the  meaning  set 
forth  in  S  86.091-2  of  this  chapter. 

§  85.1403    Particulat*  staixlard  for  pre- 
1994  model  year  urttan  buses  effective  at 
time  of  engine  rebuild  or  engine 
replacement 

OPTION  1  FOR  PARAGRAPH  (a)(1) 

(a)(1)  Particulate  emissions  htjm  an 
urban  bus  for  which  the  regulations  are 
applicable  as  described  in  S  85.1401  of 
this  subpart  shall  not  exceed  0.25  grams 
per  brake  horsepower-hour. 

OPTION  2  FOR  PARAGRAPH  (a)(1) 

(a)(1)  Particulate  emissions  from  an 
urban  bus  for  which  the  regulations  are 
apphcable  as  described  in  i  85.1401  of 
this  subpart  shall  not  exceed  0.10  grams 
per  brake  horsepower-hour. 

(2)  The  standard  set  forth  in 
paragraph  (a)(1)  of  this  section  refers  to 
exhaust  emitted  over  the  operating 
schedule  set  forth  in  paragraph  (f)(2)  of 
appendix  I  to  Part  86  of  this  chapter  and 
measured  and  calculated  in  accordance 
with  the  procedures  set  forth  in  subpart 
N  of  part  86  of  this  chapter. 

(b)  Every  operator  of  one  or  more 
urban  buses  subject  to  the  standard 
prescribed  in  this  section  shall  keep 
records  of  all  engine  rebuilds  and 
replacements  done  to  the  urban  bus  and 
maintain  evidence  that  the  urban  bus  is 
in  compliance  with  the  standard. 

S  85.1404    Maintenance  of  records; 
submittal  of  information;  right  of  entry. 

(a)  The  operator  of  any  urban  bus  for 
which  this  regulation  is  applicable  shall 
maintain  and  retain  the  following 


adequately  organized  and  indexed 
records  beginning  January  1, 1995. 

(1)  General  records.  The  records 
required  to  be  maintained  under  this 
paragraph  shall  consist  of  all  purchase 
records,  receipts,  and  part  numbers  for 
parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 

(2)  Individual  records.  A  brief  history 
of  each  urban  bus  subject  to  the 
standard  prescribed  under  this  section 
including  the  records  and 
documentation  required  to  be 
maintained  under  S  85.1403(b)  of  this 
subpart. 

(b)(1)  Any  operator  subject  to  the 
requirements  under  this  section  shall 
provide  any  EPA  Enforcement  OfTicer, 
upon  presentation  of  credentials  during 
operating  hours,  access  to  the  following: 

(A)  Any  facility  where  records 
required  to  be  maintained  under  this 
section  are  generated  or  stored; 

(B)  Any  facility  where  engine 
rebuilding  or  replacement  takes  place. 

(2)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (b)(1)  of  this 
section  any  EPA  Enforcement  Officer 
shall  be  allowed: 

(A)  To  inspect  and  make  copies  of 
records  required  to  be  maintained  under 
this  section; 

(B)  To  inspect  and  photograph  any 
lu'ban  bus  and  engine  subject  to  the 
standard  set  forth  in  S  85.1403  of  this 
subpart; 

(C)  To  inspect  and  monitor  any 
activity  related  to  the  rebuilding  or 
replacement  of  an  engine  in  an  urban 
bus  for  which  this  subpart  is  applicable 
as  described  in  {  85.1401  of  this  subpart. 

PART  ee-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

2a.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  205.  20&  207.  208, 
215,  216,  301(a)  Clean  Air  Act  as  amended  (42 
U.S.C.  7521.  7522,  7524,  7625,  7541,  7542.  7549, 
7550,  and  7601(a)). 

3,  A  new  S  86.093-2  is  proposed  to  be 
added  to  subpart  A  to  read  as  follows: 


S  86.093-2 

The  definitions  of  S  86.092-2  remain 
elective.  The  definitions  listed  in  this 
section  apply  beginning  with  the  1993 
model  year. 

Bus  means  a  heavy-duty  diesel- 
powered  passenger-carrying  vehicle 
with  a  load  capacity  of  fifteen  or  more 
passengers  and  the  capability  of  being 
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centrally  fueled  a^  well  as  all  urban 
buses.  I 

Urban  bus  mea^s  a  passenger- 
carrying  vehicle  pbwered  by  a  heavy 
heavy-duty  diesel  lengine.  or  of  a  type 
normally  powered  by  a  heavy  heavy- 
duty  diesel  enginei  with  a  load  capacity 
of  fifteen  or  more  passengers  and 
intended  primaril]|  for  intra-city 
operation,  i.e.,  wiQiin  the  confines  of  a 
city  or  greater  metropolitan  area.  Urban 
bus  operation  is  characterized  by  short 
rides  and  frequent  stops.  To  facilitate 
this  type  of  operaf  on,  more  than  one  set 
of  quick-operating  entrance  and  exit 
doors  would  nonqally  be  installed. 
Since  fares  are  usually  paid  in  cash  or 
tokens,  rather  tha<t  purchased  in 
advance  in  the  form  of  tickets,  urban 
buses  would  nom^Uy  have  equipment 
installed  for  collection  of  fares.  Urban 
buses  are  also  typ|cally  characterized 
by  the  absence  of  equipment  and 
facilities  for  long  distance  travel,  e.g., 
rest  rooms,  large  luggage  compartments, 
and  facilities  for  stowing  carry-on 
luggage.  The  useful  life  for  urban  buses 
is  the  same  as  the  useful  life  for  other 
heavy  heavy-duty  diesel  engines. 

4.  Section  8&094-11  of  subpart  A 
(which  was  proposed  to  be  added  on 
May  29. 1991  at  58|FR  24249)  is  proposed 
to  be  amended  by  {revising  paragraphs 
(a)(l)(ivKA)  and  U)(l)(ivHC)  to  read  as 
follows:  I 

§86.093-11    Emtealon  standards  for  1993 
and  latar  model  yev  dtesol  heavy-^luty 


IMI 


(a)(1)  •  •  • 


(iv)  Particulate.  (A)  For  diesel  engines 
to  be  used  in  buses.  0.10  grams  per 
brake  horsepower^hour  (0.037  gram  per 
megajoule).  as  measured  under  transient 
operating  conditiotis. 

(B)  •  *  • 

(C)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  heavy- 
duty  engine  families  in  any  or  all  or  all 
of  the  particulate  averaging,  trading,  or 
banking  programs!  for  heavy-duty 
engines,  within  the  restrictions 
described  in  S  86.Q94-15.  If  the 
manufacturer  elects  to  include  engine 
families  In  any  of  these  programs,  the 
particulate  FEL  m^y  not  exceed: 

(2)  0.25  gram  per  brake  horsepower- 
hour  (Oi)93  gram  per  megajoule)  for 
diesel  engines  intended  for  use  in  urban 
buses; 

(2)  0.60  gram  pei^  brake  horsepower- 
hour  (0.22  gram  per  megajoule)  for  diesel 
engines  not  intended  for  use  in  urban 
buses. 


This  Ceiling  value  applies  whether 
credits  for  the  family  are  derived  from 
averaging,  trading  or  banking  programs. 
•        •        •        *        * 

5.  Section  884)94-11  of  subpart  A  is 
proposed  to  be  amended  by  revising 
paragraph  (a)(l)(iv).  to  read  as  follows: 

}  M>094— 1 1    Emission  standards  for  1994 
and  Mar  model  yaar  dtosol  hoavy-duty 


(a)(1)  •  •  • 

(iv)  Inarticulate.  (A)  For  diesel  engines 
to  be  used  In  urban  buses,  0.05  gram  per 
brake  horsepower-hour  (0.019  gram  per 
megajoule).  as  measured  under  transient 
operating  conditions. 

(B)  For  all  other  diesel  engines  only. 
0.10  gram  per  brake  horsepower-hour 
(0.037  gram  per  megajoule).  as  measured 
under  transient  operating  conditions. 

(C)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  heavy- 
duty  engine  families  in  any  or'all  of  the 
particulate  averaging,  trading,  or 
banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  S  86.094-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  all  of  these  programs,  the 
particidate  FEL  may  not  exceed: 

[1)  For  engine  families  intended  for 
use  in  urban  buses.  0.25  gram  per  brake 
horsepower-hour  (0.093  gram  per 
megajoule): 

(2)  For  engine  families  not  intended 
for  use  In  urt>an  buses.  0.60  gram  per 
brake  horsepower-hour  (0.22  gram  per 
megajoule). 

These  ceiling  values  apply  whether 
credits  for  the  family  are  derived  £rom 
averaging,  trading,  or  banking  programs. 

6.  A  new  {  86.098-10  is  proposed  to  be 
added  to  subpart  A  to  read  as  follows: 

§86i>9S-10    Emission  stmdards  for  199* 
and  later  model  year  Otto-cyde  heavy-duty 
engines  and  vehicles. 

(a)(1)  Exhaust  emissions  from  new 
1998  and  later  model  year  Otto-cycle 
heavy-duty  engines  shall  not  exceed: 

(i)  For  gasoline-fueled  Otto-cyde 
engines  intended  for  use  in  all  vehicles 
except  as  provided  in  paragraph  (a)(3)  of 
this  section. 

(A)  Hydrocarbons.  1.1  grams  per 
brake  horsepower-hour  (0.41  gram  per 
megajoule).  as  measured  under  transient 
operating  conditions. 

(B)  Carbon  monoxide.  (1)  14.4  grams 
per  brake  horsepower-hour  (5.36  grams 
per  megajoule).  as  measured  under 
transient  operating  conditions. 

(2)  For  gasoline-fueled  Otto-cycle 
heavy-duty  engines  utilizing  after- 
treatment  technology.  0.50  percent  of 
exhaust  gas  flow  at  curb  idle. 


(C)  Oxides  of  nitrogen.  (7)  4.0  grams 
per  brake  horsepower-hour  (1.49  grams 
per  megajoule).  as  measured  under 
transient  operating  conditions. 

(2)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  gasoline-fueled 
Otto-cycle  heavy-duty  engine  families  in 
any  or  all  of  the  NOx  averaging,  trading, 
or  baking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  §  86.094-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
NOx  FELs  may  not  exceed  5.0  grams  per 
brake  horsepower-hour  (1.9  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  for  the  family  are 
derived  from  averaging,  trading  or 
banking  programs. 

(ii)  For  gasoline-fueled  Otto-cycle 
engines  intended  for  use  only  in  vehicles 
vtrith  a  Gross  Vehicle  Weight  Rating  of 
greater  than  14.000  lbs. 

(A)  Hydrocarbons.  1.9  grams  per 
brake  horsepower-hour  (0.71  gram  per 
megajoule).  as  measured  under  transient 
operating  conditions. 

(B)  Carbon  monoxide.  [1]  37.1  grams 
per  brake  horsepower-hour  (13.8  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(2)  For  gasoline-fueled  Otto-cycle 
heavy-duty  engine  utilizing  after- 
treatment  technology,  aso  percent  of 
exhaust  gas  flow  at  curb  idle. 

(C)  Oxides  of  nitrogen  (7)  4.0  grams 
per  brake  horsepower-hour  (1.49  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(2)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  gasoline-fueled 
Otto-cyde  heavy-duty  engine  families  in 
any  or  aU  of  the  NOx  averaging,  trading, 
or  banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  S  86.094-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
Nox  FELs  may  not  exceed  5.0  grams  per 
brake  horsepower-hour  (1.9  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  for  the  family  are 
derived  from  averaging,  trading  or 
banking  programs. 

(iii)  For  methanol-fueled  Otto  cycle 
heavy-duty  engines  intended  for  use  in 
all  vehicles,  except  as  provided  in 
paragraph  (a)(3)  of  this  section. 

(A)  Organic  material  hydrocarbon 
equivalent  1.1  gram  per  brake 
horsepower-hour  (0.41  gram  per 
megajoule).  as  measured  under  transient 
operating  conditions. 

(B)  Carbon  monoxide.  [1)  14.4  grams 
per  brake  horsepower-hour  (5.30  grams 
per  megajoule).  as  measured  under 
transient  operating  conditions. 
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li)  OJSO  percent  f>f  exhaost  gas  flow  at 
curb  idle. 

(C)  Oxides  of  nitrogen.  (7)  iSi  grams 
per  brake  horsepower-hour  (1.40  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

[2]  A  manufacturer  may  elect  to 
include  any  or  all  of  its  metbanoi-foeled 
Otto-cycle  heavy-duty  engine  families  in 
any  or  all  of  the  NOx  averaging,  trading, 
or  banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  S  8&094-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
NOx  FELs  may  not  exceed  5X)  grams  per 
brake  horsepower-hour  (1.9  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  for  the  family  are 
derived  from  averaging,  trading  or 
banking  programs. 

(iv)  For  methanol-fueled  Otto-cycle 
heavy-duty  engines  intended  for  use 
only  in  vehicles  with  a  Cross  Vehicle 
Weight  Rating  of  greater  than  14,000  lbs. 

(A)  Organic  material  hydrocarbon 
Equivalent.  1.9  grams  per  brake 
horsepower-hour  (0.71  gram  per 
megajoule),  as  measured  under  transient 
operating  conditions. 

(B)  Carbon  monoxide.  (1)  37.1  grams 
per  brake  horsepower-hour  (13.8  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

[2]  0.50  percent  of  exhaust  gas  flow  at 
curb  idle. 

(C)  Oxides  of  nitrogen.  (7)  4.0  grams 
per  brake  horsepower-hour  (1.49  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

[2]  A  manufacturer  may  elect  to 
include  any  or  all  of  is  methanol-fueled 
Otto-cycle  heavy-duty  engine  families  in 
any  or  all  of  the  NOx  averaging,  trading, 
or  banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  §  86.094-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
NOx  FELs  may  not  exceed  5.0  grams  per 
brake  horsepower-hour  (1.9  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  for  the  family  are 
derived  from  averaging,  trading  or 
banking  programs. 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  the  operating 
schedule  set  forth  in  paragraph  (f)(1)  of 
appendix  I  to  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  forth  in  subpart  N  or  P  of 
this  part. 

(3)(i)  A  manufacturer  may  certify  one 
or  more  gasoline-fueled  Otto-cycle 
heavy-duty  engine  configurations 
intended  for  use  in  all  vehicles  to  the 
emission  standards  set  forth  in 
paragraph  (a)(l)(ii)  of  this  section: 


Provided,  That  the  total  model  year 
sales  of  such  configuration(s)  being 
certified  to  the  emission  startdards  in 
paragraph  (a)(l)(ii)  of  this  section 
represent  no  more  than  5  percent  of  total 
model  year  sales  of  all  gasoline-fueled 
Otto-cycle  heavy-duty  engines  intended 
for  ate  in  vehicles  with  a  Gross  Vehlde 
Weight  Rating  of  up  to  14,000  pounds  by 
the  manufacturer. 

(ii)  A  manufacturer  may  certify  one  or 
more  methanol-fueled  Otio-cycle  heavy- 
duty  engine  configurations  intended  for 
use  in  all  vehicles  to  the  emissions 
standards  set  forth  in  paragraph 
(a)(l)(iv)  of  this  section:  Provided.  That 
the  total  model  year  sales  of  such 
configuration(s)  being  certified  to  the 
emission  standards  in  paragraph 
(a)(l)(iv)  of  this  section  represent  no 
more  than  5  percent  of  total  model  year 
sales  of  all  methanol-ftteled  Otto-cycle 
heavy-duty  engines  intended  for  use  in 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  up  to  14,000  pounds  by  the 
manufacturer. 

(iii)  The  configurations  certified  to  the 
emission  standards  of  paragraphs 
(a)(l)(ii)  and  (iv)  of  this  section  under 
the  provisions  of  paragraphs  (a)(3)(i) 
and  (ii)  of  this  section  shall  still  be 
required  to  meet  the  evaporative 
emission  standards  set  forth  in 
paragraphs  (b)(l)(i).  (b)(2)(i)  and  (b)(3)(i) 
of  this  section. 

(b)  Evaporative  emissions  from  1998 
and  later  model  year  heavy-duty 
vehicles  shall  not  exceed: 

(1)  Hydrocarbons  (for  vehicles 
equipped  with  gasoline-fueled  engines). 
(i)  For  vehicles  with  a  Cross  Vehicle 
Weight  Rating  of  up  to  14,000  lbs.,  3.0 
grams  per  test. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14,000 
lbs.,  4.0  grams  per  test. 

(2)  Organic  material  hydrocarbon 
equivalent  (for  vehicles  equipped  with 
methanol-fueled  engines),  (i)  For 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  up  to  14,000  lbs.,  3.0  grams  per 
test. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14,000  lbs., 
4.0  grams  per  test. 

(3)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
lbs.,  the  standards  set  forth  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  refer  to  a  composite  sample  of 
evaporative  emissions  collected  under 
the  conditions  set  forth  in  subpart  M  of 
this  part  and  measured  in  accordance 
with  those  procedures. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  26,000 
lbs.,  the  standards  set  forth  in 
paragraphs  (b)(l)(ii)  and  (b)(2)(ii)  of  this 
section  refer  to  the  manufacturers 


engineering  design  evaluation  using 
good  engineering  practice  (a  statement 
of  whidi  is  required  in  |  9dJ0n- 

23(bK4M»)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1998  or  later  model  year 
Otto-cycle  heavy-duty  engine. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  subpart  N  or  P  of  (his  part  to 
asceriain  that  such  test  engines  meet  the 
requirements  of  paragraphs  (a)  and  (c) 
of  this  section. 

7.  A  new  S  86.00&-11  is  proposed  to  be 
added  to  subpart  A  to  read  as  follows: 

SM.OM-11    Emission  standards  for  t«M 
and  iBter  modei  year  dtesei  heevy  duty 


(a)  Exhaust  emissions  from  new  1908 
and  later  model  year  diesel  heavy-duty 
engines  shall  not  exceed  the  following: 

(l)(i)  Hydrocarbons  (for  petroleum- 
fueled  diesel  engines).  1.3  grams  per 
brake  horsepower-hour  (0.48  gram  per 
megajoule),  as  measured  under  transient 
operating  conditions. 

(ii)  Organic  Material  Hydrocarbon 
Equivalent  (for  methanol-fueled  diesel 
engines).  1.3  grams  per  brake 
horsepower-hour  (0.48  gram  per 
megajoule],  as  measured  under  transient 
operating  conditions. 

(2)  Carbon  monoxide,  (i)  15.5  grams 
per  brake  horsepower-hour  (5.77  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(ii)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-fueled  diesel  only). 

(3)  Oxides  of  Nitrogen,  (i)  4.0  grams 
per  brake  horsepower-hour  (1.49  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(ii)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  heavy- 
duty  engine  families  in  any  or  all  of  the 
NOx  averaging,  trading,  or  banking 
programs  for  heavy-duty  engines,  within 
the  restrictions  described  in  S  86.094-15. 
If  the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not 
exceed  5.0  grams  per  brake  horsepower- 
hour  (1.9  grams  per  megajoule).  This 
ceiling  value  applies  whether  credits  for 
the  family  are  derived  from  averaging, 
trading  or  banking  programs. 

(4)  Particulate,  (i)  For  diesel  engines 
to  be  used  in  urban  buses,  0.05  gram  per 
brake  horsepower-hour  (0.019  gram  per 
megajoule),  as  measured  under  transient 
operating  conditions. 
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(ii)  For  all  other  i  liesel  engines  only. 
0.10  gram  per  braki !  horsepower-hour 
(0.037  gram  per  mejajoule).  as  measured 
under  transient  operating  conditions. 

(iii)  A  manufactirer  may  elect  to 
include  any  or  all  (  f  its  diesel  heavy- 
duty  engine  familic  s  in  any  or  all  or  the 
particulate  averagi  ig.  trading,  or 
banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  §  86.0 14-15.  If  the 
manufacturer  elect  i  to  include  engine 
families  in  any  of  tpese  programs,  the 
particulate  FEL  may  not  exceed: 

(A)  For  engine  families  intended  for 
use  in  urban  buses  0.25  gram  per  brake 
horsepower-hour  (1 1.093  gram  per 
megajoule); 

(B)  For  engine  falnilies  not  intended 
for  use  in  urban  bu  les,  0.60  gram  per 
brake  horsepower-|iour  (0.22  gram  per 
megajoule). 

This  ceiling  value  4pplies  whether 
credits  for  the  fami  y  are  derived  from 
averaging,  trading  i  >r  banking  programs. 

(b)(1)  The  opacit  t  of  smoke  emission 
from  new  1998  and  later  model  year 
diesel  heavy-duty  (  ngine  shall  not 
exceed: 

(i)  20  percent  dujjing  the  engine 
acceleration  mode; 


(ii)  15  percent  during  the  engine 
lugging  mode; 

(iii)  50  percent  during  the  peaks  in 
either  mode. 

(2)  The  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to 
exhaust  smoke  emissions  generated 
under  the  conditions  set  forth  in  subpart 
I  of  this  part  and  measured  and 
calculated  in  accordance  with  those 
procedures. 

(3)  Evaporative  emissions  (total  of 
non-oxygenated  hydrocarbons  plus 
methanol)  from  1998  and  later  model 
year  heavy-duty  vehicles  equipped  with 
methanol-fueled  diesel  engines  shall  not 
exceed: 

(i)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  14.000  lbs.  3.0 
grams  p>er  test; 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14.000  lbs. 
4.0  grams  per  test. 

(4)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26.000 
lbs,  the  standards  set  forth  in  paragraph 
(b)(3)  of  this  section  refer  to  a  composite 
sample  of  evaporative  emissions 
collected  under  the  conditions  set  forth 
in  Subpart  M  of  this  part  and  measured 
in  accordance  with  those  procedures. 


(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  26.000  lbs, 
the  standard  set  forth  in  paragraph 
(b)(3)(ii)  of  this  section  refers  to  the 
manufacturers  engineering  design 
evaluation  using  good  engineering 
practice  (a  statement  of  which  is 
required  in  S  86.091-23(b)(4)(ii)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1998  or  later  model  year 
methanol-fueled  diesel.  or  any  naturally- 
aspirated  diesel  heavy-duty  engine.  For 
petroleum-fueled  engines  only,  this 
provision  does  not  apply  to  engines 
using  turbochargers.  pumps,  blowers,  or 
supercharges  for  air  induction. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act.  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  subpart  I  or  N  of  this  part  to  ascertain 
that  such  test  engines  meet  the 
requirements  of  paragraphs  (a),  (b),  (c) 
and  (d)  of  this  section. 

(FR  Doc.  91-22191  Filed  9-23-01;  8:45  am) 
BiujNQ  cooe  Mao-so-M 


Tuesday 
September  24,  1991 


Part  V 

Department  of 
Transportation 

Federal  Aviation  Administration 


14  CFR  Parts  108  and  129 

Use  of  X-ray  Systems;  Rnal  Rule 
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DEPARTiyiENT  0F|  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  108  |md  129 

(Docket  No.  26268;  ^nMndnwnts  106-11, 
12»-23] 

RIN  2120-AO13 


Use  of  X-ray  Systems 

agency:  Federal 
Administration 
action:  Final  rule 


Aviation 
{Pi  lA).  dot. 


July  2Z  1985.  Each 
carrier  conducting 


mandatory  securit  r  program  will  be 


required  to  use  on 
meet  the  current  X 
required  under  its 


SUMKURY:  The  FAA  is  amending  the 
airplane  operator  !  ecurity  regulations  by 
removing  the  exce  )tion  to  meeting  the 
current  X-ray  imaf  ing  standard  for  X- 
ray  screening  systi  ims  in  use  prior  to 
1  United  States  air 
screening  under  a 


y  X-ray  systems  that 
•ray  imaging  standard 
(  approved  security 
program  to  screen  carry-on  and  checked 
articles.  Likewise,  each  foreign  air 
carrier  that  lands  i  r  takes  off  in  the 
United  States  will  3e  required  to  use 
only  X-ray  screen!  ig  systems  that  meet 
the  current  X-ray  innaging  standard 
under  its  accepted  security  program  to 
screen  carry-on  ar  d  checked  articles  in 
the  United  States.  Hiis  action  is  needed 
due  to  the  increas(  d  sophistication  of 
terrorist  acts.  The  Jitended  effect  is  to 
increase  the  safet]  of  passengers  and 
crewmembers  abo  ard  aircraft  by 
providing  an  upgri  ded  aid  at  airport 
screening  points  t(  i  prevent  the  carriage 
of  explosives,  inc^diaries,  or  deadly  or 
dangerous  weapons. 
EFFECTIVE  DATE:  October  24. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Max  D.  Payne,  Ci\|il  Aviation  Security 
Policy  and  Standa  rds  Division  (ACP- 
110),  Office  of  Civ  1  Aviation  Security. 
Federal  Aviation  i  administration.  800 
Independence  Aviinue,  SW., 
Washington,  DC  2^91:  telephone  (202) 
267-7839. 
SUPPLEMENTARY  l$FORMATtON: 

Background 

Statement  of  the  Aroblem 


Attacks  against 


civil  aviation  have 


increased  in  sophi  stication  over  the  past 
decade.  As  a  resu  t,  security  has  become 
an  even  greater  cdncem  of  the  aviation 
community.  In  reqent  years, 
sophisticated  explosive  devices  have 
been  used  to  damage  or  destroy  civilian 
airliners  resulting|in  the  loss  of  many 
lives.  The  bombii*  of  Pan  American 
Worid  Airways  (Pan  Am)  Flight  103 


demonstrates  the 
protect  the  safety 


continuing  need  to 
and  security  of 


passengers  and  crewmembers  aboard 
air  carriers.  Eliminating  any  exceptions 
to  meeting  the  most  current  X-ray 
imaging  standard  is  one  way  to  address 
this  need,  and  is  consistent  with 
recommendations  made  by  the 
President's  Commission  on  Aviation 
Security  and  Terrorism.  The 
commission's  report,  issued  on  May  15. 
1990,  repeatedly  recommended  "use  of 
the  most  modem  X-ray  equipment." 
(See.  for  example,  pages  58.  61,  and  122 
of  the  report.) 

History 

The  FAA's  present  Civil  Aviation 
Security  Program,  initiated  in  1973, 
requires  certain  U.S.  air  carriers  to 
conduct  security  screening  to  prevent  or 
deter  the  carriage  aboard  aircraft  of  any 
explosive,  incendiary,  or  deadly  or 
dangerous  weapon  on  or  about  any 
individual's  person  or  accessible 
property.  Part  108  of  the  Federal 
Aviation  Regulations  (FAR)  (14  CFR  part 
108),  which  pertains  to  U.S.  air  carrier 
security,  was  promulgated  in  1981  (46  FR 
3782,  January  15, 1981).  The  pertinent 
provisions  in  part  129,  which  govern  the 
operations  of  foreign  air  carriers  that 
hold  a  permit  issued  by  the  Civil 
Aeronautics  Board  or  the  Department  of 
Transportation  under  section  402  of  the 
Federal  Aviation  Act  or  that  hold 
another  appropriate  economic  or 
exemption  authority  issued  by  those 
entities,  were  promulgated  in  1976  (41 
FR  30106,  July  22, 1976). 

On  November  29, 1976,  the  FAA 
promulgated  new  14  CFR  part  191  (41  FR 
53777,  December  9. 1976)  establishing 
the  requirements  for  withholding 
security  information  from  disclosure 
.  under  the  Air  Transportation  Security 
Act  of  1974.  Air  carrier  security 
programs  are  documents  detailing  how 
U.S.  and  foreign  air  carriers  will  comply 
with  the  security  requirements 
contained  in  the  FAR.  They  contain 
sensitive  security  requirements, 
including  specific  performance  criteria 
and  operational  information  for  X-ray 
systems,  and  are  not  available  to  the 
public. 

On  May  28. 1985,  the  FAA  issued 
Amendments  Nos.  108-1  and  129-13  (50 
FR  25654.  June  20. 1985),  which 
established  a  new  standard  for  testing 
the  effectiveness  of  X-ray  systems  (14 
CFR  108.17  and  129.26).  This  new 
standard  was  effective  on  July  22, 1985: 
however,  it  did  not  apply  to  X-ray 
systems  in  use  prior  to  that  date.  In  a 
parallel  action,  the  FAA  amended  each 
air  carrier's  approved  security  program 
to  include  a  "grandfather"  provision  for 
X-ray  systems  in  use  prior  to  July  22. 
1985. 


Related  Activities 

For  many  years,  the  passenger 
screening  system  has  been  effective  in 
countering  the  threat  to  domestic  and 
international  civil  aviation,  which 
primarily  came  from  hijackers.  In  recent 
years,  this  threat  has  expanded  to 
include  aircraft  bombings.  The  bombing  • 
of  Pan  Am  Flight  103  is  a  reminder  that 
civil  aviation  is  still  vulnerable  to 
criminal  and  terrorist  acts. 

A  comprehensive  review  of  security 
procedures  has  been  conducted  to 
determine  where  existing  procedures 
may  be  improved  and  where  new 
procedures  may  be  warranted.  On  April 
3, 1989,  Secretary  of  Transportation 
Samuel  K.  Skinner  announced  a  number 
of  aviation  security  initiatives  to 
enhance  protection  of  travelers  at 
airports  in  the  United  States  and  other 
countries.  Significant  among  these 
initiatives  was  the  commitment  to 
propose  the  removal  of  grandfather 
provisions  for  older  X-ray  systems.  To 
accomplish  this,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  in 
the  Federal  Register  (55  FR  25806)  on 
June  22, 1990.  This  final  rule  makes  the 
changes  proposed  in  the  NPRM. 

Other  recent  FAA  security  initiatives 
include  requiring  the  use  of  explosives 
detection  systems  (CDS)  and  the 
establishment  of  a  mandatory  security 
directives  system,  both  the  subject  of 
separate  rulemakings  that  resulted  in 
the  issuance  of  final  rules.  The  final  rule 
requiring  EDS  was  issued  on  August  30, 
1989  (54  FR  36938,  September  5. 1989). 
See  14  CFR  108.20.  The  final  rule 
establishing  the  Security  Directives  and 
Information  Circulars  system  was  issued 
on  July  6. 1989  (54  FR  28982,  July  10. 
1989).  See  14  CFR  108.18. 

Current  Re<iuirement8 

Currently,  part  108  requires  each 
holder  of  an  FAA  air  carrier  operating 
certificate  required  to  conduct  screening 
to  use  the  procedures,  facilities,  and 
equipment  described  in  its  approved 
security  program  to  prevent  or  deter  the 
carriage  aboard  airplanes  of  any 
explosives,  incendiaries,  or  deadly  or 
dangerous  weapons  on  or  about  each 
individual's  person  or  accessible 
property.  Part  129  requires  each  foreign 
air  carrier  landing  or  taking  off  in  the 
United  States  to  adopt  and  use  a 
security  program  acceptable  to  the 
Administrator  and  designed  to  prevent 
or  deter  the  carriage  aboard  airplanes  of 
any  explosive,  incendiary  device,  or 
deadly  or  dangerous  weapon  on  or 
about  each  individual's  person  or 
accessible  property,  through  screening 
by  weapon-detecting  procedures  or 
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facilities.  Both  parts  108  and  129  require 
X-ray  systems  used  to  inspect  carry-on 
and  checked  articles  in  the  United 
States  to  meet  the  imaging  standard  set 
by  the  Administrator,  except  that  an  X- 
ray  system  in  use  prior  to  July  22. 1985 
may  meet  the  requirements  in  effect  on 
July  21. 1985.  See  14  CFR  108.17(a)(5) 
andl2g.26(a)(5). 

Future  Actions 

The  U.S.  Government  has  actively 
supported  research  and  development 
efforts  in  X-ray  systems  and  the  FAA 
has  been  evaluating  X-ray  systems  on  a 
continuing  basis.  The  FAA  recognizes 
that  there  have  been  signiflcant 
technological  advancements  made  in  X- 
ray  systems.  Consequently,  the  FAA  is 
considering  a  separate  action  proposing 
to  amend  approved  air  carrier  security 
programs  and  accepted  foreign  air 
carrier  security  programs  to  establish  a 
more  stringent  imaging  standard  than 
the  current  standard  established  in  1985. 

The  NPRM  for  this  action  anticipated 
a  final  determination  regarding  a  new 
imaging  standard  prior  to  publication  of 
this  rule.  However,  the  FAA  is  still 
gathering  data  to  evaluate  the  technical 
aspects  and  impact  of  a  new  standard. 
The  FAA  is  proceeding  with  this  rule  to 
address  the  need  to  protect  the  safety 
and  security  of  passengers  and 
crewmembers,  and  to  implement  the 
recommendations  of  the  President's 
Commission  on  Aviation  Sectuity  and 
Terrorism.  Given  the  benefits  expected 
to  result  from  this  rule,  and  the  minimal 
costs  involved,  the  FAA  has  determined 
that  it  is  cost-beneficial  to  proceed  with 
this  rule  to  bring  all  X-ray  systems  up  to 
current  standards.  Air  carriers  and 
foreign  air  carriers  will  be  given  the 
opportunity  fo  comment  on  any 
proposed  amendment  to  their  security 
programs  that  would  establish  a  new 
imaging  standard. 

As  previously  stated,  security 
programs  are  exempt  from  disclosure 
under  14  CFR  part  191.  In  accordance 
with  14  CFR  191.5,  the  FAA  will  not 
provide  the  current  or  any  future 
performance  criteria  or  detailed 
operational  information  in  any 
document  generally  available  to  the 
public.  The  FAA  has  determined  that 
disclosure  of  this  information  would  be 
detrimental  to  the  safety  of  persons 
traveling  in  air  transportation  or 
intrastate  air  transportation. 

General  Discussion 

The  FAA  is  amending  part  108  to 
ensure  that  all  certiHcate  holders  use 
only  X-ray  systems  that  meet  the  current 
imaging  requirements  of  their  approved 
security  programs  to  screen  carry-on 
and  checked  articles.  The  FAA  is  also 


amending  part  129  to  require  foreign  air 
carriers  who  land  or  take  off  in  the 
United  States  and  who  conduct 
screening  under  an  accepted  security 
program  to  use  only  X-ray  systems  that 
meet  the  current  imaging  requirements 
in  their  accepted  security  programs  to 
screen  carry-on  and  checked  articles  in 
the  United  States. 

Section  108.17 

Paragraph  (a)(5)  of  this  section  is 
revised  to  eliminate  a  grandfather 
clause  allowing  for  the  exception  of 
certain  X-ray  systems  from  Uie 
requirement  to  meet  the  imaging 
requirements  set  forth  in  an  approved 
air  carrier  security  program  using  the 
step  wedge  speci^ed  in  American 
Society  for  Testing  and  Materials 
Standard  F7g2-82. 

Section  129.26 

Paragraph  (a)(5)  of  this  section  is 
revised  to  eliminate  a  grandfather 
clause  allowing  for  the  exception  of 
certain  X-ray  systems  from  the 
requirement  to  meet  the  imaging 
requirements  set  forth  in  an  accepted  air 
carrier  security  program  using  the  step 
wedge  specified  in  American  Society  for 
Testing  and  Materials  Standard  F792-^2. 

Discussion  of  Comments 

The  FAA  received  comments  from 
three  air  carriers,  one  foreign  air  carrier, 
five  crewmember  organizations,  and  the 
National  Transportation  Safety  Board. 
Eight  commenters  supported  the 
proposed  rule  and  two  opposed  it. 

One  commenter  expressed  support 
with  the  understanding  that  X-ray 
systems  installed  prior  to  July  22, 1985 
could  continue  to  be  used  for  screening 
if  they  meet  the  current  imaging 
standard.  This  understanding  is  correct 
The  FAA  did  not  propose  to  require  air 
carriers  to  replace  all  X-ray  systems 
installed  prior  to  July  22. 1985.  Any  X- 
ray  system,  regardless  of  age,  may 
continue  to  be  used  for  screening  when 
it  meets  the  imaging  standard  specified 
in  the  air  carrier's  approved  security 
program. 

Another  supporting  commenter  noted 
that  many  of  the  older  X-ray  systems 
that  do  not  meet  the  current  imaging 
standard  are  located  at  smaller  airports. 
A  requirement  to  replace  all  of  these  X- 
ray  systems  at  once  was  said  to  be  an 
economic  burden  at  stations  with 
marginal  passenger  volume.  A  two  year 
implementation  period  was  suggested  to 
gradually  phase  in  replacement  X-ray 
systems  at  larger  airports  before 
proceeding  to  smaller  airports. 

The  actual  schedule  for  replacement 
of  X-ray  systems  that  do  not  meet  the 
current  imaging  standard  will  be 


contained  in  amendments  to  each  air 
carrier's  approved  security  program.  The 
FAA  has  notified  air  carriers  of  a 
proposed  amendment  that  would  require 
them  to  implement  this  rule.  The  FAA 
believes  a  six-month  implementation 
period  will  provide  sufficient  time  to 
order,  deliver,  and  install  replacement 
X-ray  units  at  any  airport  in  the  United 
States.  To  permit  a  longer 
implementation  period  would       /' 
significantly  detract  from  the  FAA's  goal 
of  achieving  a  uniform  imaging  standard 
as  soon  as  possible.  The  amendment  to 
the  carriers'  approved  security  programs 
will  provide  an  implementation  period 
that  ends  six  months  after  the  effective 
date  of  this  final  rule. 

The  regulatory  evaluation  included  in 
this  rule  has  identified  the  net  cost  of 
this  rule  as  only  $1,380  per  replacement 
X-ray  system.  Therefore,  the  FAA  does 
not  believe  that  this  rule  will  impose 
undue  economic  hardship  on  carriers 
operating  out  of  smaller  airports. 
Further,  this  rule  does  not  require  the 
use  of  an  X-ray  system  to  inspect  carry- 
on  and  checked  articles.  Air  carriers 
may  physically  inspect  all  such  articles 
to  comply  with  their  approved  security 
programs. 

The  appUcation  of  the  rule  to  X-ray 
systems  used  by  foreign  air  carriers  for 
flights  to  the  United  States  was  opposed 
by  one  commenter.  The  comment 
expressed  the  view  that  if  a  State 
wishes  to  implement  enhancements  to 
security  measures  for  flights  to  that 
State  from  another  State  the  appropriate 
procedure  is  to  request  the  foreign  State 
to  establish  the  desired  standard. 
Sections  108.17(a)  and  129.26(a)  both 
apply  only  to  "an  X-ray  system  within 
the  United  States".  This  rule  does  not 
change  that  application  to  include  X-ray 
systems  at  foreign  airports. 

One  commenter  opposed  the  proposed 
rule  as  uimecessary  and  unjustified  at 
smaller  airports,  arguing  that  X-ray 
systems  that  do  not  meet  the  current 
imaging  standard  should  continue  to  be 
used  with  more  physical  searches  to 
clear  items  that  cannot  be  identified  by 
the  X-ray  operator.  The  commenter  said 
it  might  be  appropriate  to  require  a 
higher  imaging  standard  at  larger 
airports. 

The  FAA  does  not  agree  that  a  clearly 
outdated  imaging  standard  is  acceptable 
even  at  smaller  airports.  If  physical 
searches  are  not  used  exclusively,  the 
decision  to  conduct  a  physical  search  is 
made  by  the  X-ray  system  operator 
viewing  the  X-ray  image.  The  ability  of 
the  operator  to  recognize  a  potential 
explosive,  incendiary,  or  deadly  or 
dangerous  weapon  is  dependent  upon 
the  imaging  capability  of  the  X-ray 
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system.  The  intent  ^  thi*  rule  is  to 
increase  the  safety  of  passengers  and 
crewmembers  by  providing  a  better 
image  to  the  operator  and  increasing  the 
probability  that  weapons,  explosives, 
and  incendiaries  will  be  detected. 

Paperwork  Reduction  Act 

In  accordance  wijth  the  Paperwork 
Reduction  Act  of  1960  (Pub.  L  96-511). 
there  are  no  collection  of  information 
requirements  associated  with  this  rule. 

Regulatory  Evaluation  Sunuaary 

Introduction 

This  section  sumtnanzes  a  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  detailed  estimates  of 
the  ecoaomic  consequences  of  this 
regulatory  action.  The  full  evaluation 
quantifies,  to  the  extent  practicable, 
estimated  costs  to  ^e  private  sector, 
consumers.  Federal  State  and  local 
govemmenta.  as  wtU  as  anticipated 
benefits  and  impacts. 

Executive  Order  12291  dated  February 
17. 1981.  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  potential 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs.  The 
order  also  requires  the  preparation  of  a 
Regulatory  Impact  Analysis  of  all 
''maior"  rules  except  those  responding 
to  emergency  situations  or  other 
narrowly  defined  eKigencies.  A  "major" 
rule  is  one  that  is  lively  to  result  in  an 
annual  effect  on  th^  economy  of  $100 
million  or  niCM«.  a  qtajor  increase  in 
consumer  costs,  or  a  significant  adverse 
effect  on  con)|>etitif>n. 

The  FAA  has  detjermined  that  this  rule 
is  not  "maior"  as  defined  in  the 
Executive  Order,  therefore  a  regulatory 
analysis,  which  inciudes  the 
identification  and  fvaluation  of  cost- 
reducing  alternatives  to  the  rule,  has  not 
been  performed.  Inatead.  the  FAA  has 
prepared  a  regulatory  evaluation  of  just 
this  rule  without  idientifying  alternatives. 
In  addition  to  a  summary  of  the 
regulatory  evaluation,  this  section  also 
contains  a  regulatcry  flexibility 
determination  reqt^ed  by  the  1980 
Regulatory  Flexibility  Act  (Pub.L  96- 
354)  and  an  international  trade  impact 
assessment.  If  mor0  detailed  economic 
information  is  desii«d  than  is  contained 
in  this  summary,  tile  reader  is  referred 
to  the  full  regulatory  evaluation 
contained  in  the  docket 

Costs 

The  FAA  estimates  there  are  114  U.S. 
air  carrier  and  two|  forei^ii  air  carrier  X- 
ray  systems  curreQtly  in  service  in  the 
United  States  that  are  incapable  of 
meeting  current  in^ging  requirements 
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using  the  step  wedge  as  specified  fai 
American  Society  for  Testing  and 
Materials  Standard  F792-8Z  These 
requirements  have  been  in  effect  since 
July  1985.  (In  ti>e  NPRM  published  in 
1990.  the  FAA  estimated  there  were 
approximately  170  U.S.  carrier  and  2 
foreign  carrier  X-ray  systems  in  use  in 
1989  that  did  not  meet  this  standard. 
Because  some  time  has  elapsed  since 
this  survey  was  completed,  the  FAA 
estimates  that  56  of  the  U.S.  systems 
have  been  retired  since  then.)  Such 
systems  will  no  longer  be  acceptable  for 
airport  security  purposes  under  this 
amended  regulation  and  the  parallel 
amendment  of  the  carriers'  approved 
security  programs.  Thus,  air  carriers 
must  phase  in  acquisition  of  new 
systems  within  six  months  after  the 
regulation's  effective  date,  as  will  be 
provided  in  the  security  program 
amendment 

Even  in  the  absence  of  this  rule,  the 
116  systems  will  have  to  be  replaced 
once  they  reach  the  end  of  their  useful 
lives.  According  to  one  manufacturer  of 
X-ray  systems,  these  units  have  a  Ufe 
expectancy  of  api;Ht)ximately  eight  to 
ten  years.  Because  carriers  have  been 
prohibited  since  July  1985  from 
purchasing  additional  X-ray  systems 
that  do  not  meet  the  current  imaging 
standard,  all  existing  systems  that  fail  to 
meet  the  standard  must  be  at  least  5 
years  old  now.  Therefore,  by  assuming  a 
9-year  average  life  for  X-ray  systems, 
the  cost  of  this  rule  is  the  difference 
between  purchasing  116  new  standard 
X-ray  systems  Inunediately  (net  of 
salvage  value  for  replaced  systenks) 
versus  purchasing  new  systems  over  a  4- 
year  period  as  the  existing  systems  wear 
out 

For  the  purposes  of  this  analysis. 
replacement  system  costs  reflect  the 
price  of  a  standard  black  and  white  X- 
ray  system  used  for  hand-carried 
articles  because  this  system  is  a  basic 
model  that  meets  the  current  standard. 
Industry  sources  state  such  systems 
retail  for  about  $32,000  each,  inchiding 
installation.  Prices  will  vary,  however, 
based  on  location  aiui  number  of 
systems  ordered.  At  $32,000  each.  116 
new  systems  would  cost  about  $3.71 
million.  The  replaced  system,  which  has 
somewhere  between  zero  and  4  years  of 
useful  life  remaining,  will  have  some 
resale  value  for  non-aviation  purposes 
such  as  industrial  seciuity.  The  FAA 
estimates  the  current  average  resale 
value  per  system  at  $4,000.  or  about 
$0.46  milUon  for  the  estimated  116 
systems  still  in  use.  Therefore,  the  total 
immediate  outlay  for  new  X-ray  systems 
will  be  $3.71  million  less  $0.46  million  = 
$3.25  million. 


The  net  cost  of  this  rule  will  be  $3.25 
million  less  the  discounted  cost  of 
replacing  systems  when  they  wear  out 
Thus,  the  net  cost  of  the  rule  is  the 
difference  between  the  current 
replacement  coat  of  the  systems  and  the 
discounted  cost  of  the  systems  if 
purchased  at  a  later  date.  No 
information  is  readily  available 
concerning  the  exact  age  of  each 
existing  system  that  will  need  to  be 
replaced,  or  the  current  replacement 
rate  of  such  systems.  It  has  been 
assumed  for  this  analysis  that  one- 
fourth  (29)  of  these  systems  will  be 
replaced  In  each  of  the  next  4  years.  The 
discounted  cost  (a  10  percent  discount 
rate  is  used)  of  replacing  these  116 
systems  over  a  4-year  period  is  $3i)9 
million.  Therefore,  the  net  cost  of  this 
rule  is  $3.25  million  less  $3.09  million  = 
$0.16  million,  or  about  $1,380  per 
replacement  X-ray  system. 

These  costs  ($0.16  million)  were 
calculated  as  of  year-end  1900.  The 
costs  of  this  rule  will  decrease  over 
time,  as  more  X-ray  systems  that  do  not 
meet  the  current  imaging  standard  reach 
the  end  of  their  useful  lives  and  are 
replaced  with  new  systems.  Taking  into 
account  the  time  that  has  elapsed  since 
these  costs  were  calculated,  plus  a  six- 
month  implementation  period  following 
the  rule's  effective  date,  the  actual  costs 
of  this  rule  will  be  substantially  lower 
than  stated  here  by  the  time  carriers 
actually  implement  the  changes 
mandated  by  the  rule. 

Another  cost  factor  concerns 
anticipated  differences  in  maintenance 
costs  between  the  replaced  systems  and 
the  replacement  systems.  The  FAA 
expects  their  maintenance  costs  to  be 
very  similar,  and  will,  therefore,  not 
alter  the  above  cost  calculations. 
However,  one  industry  representative 
indicated  that  many  of  the  systems  that 
will  be  replaced  are  equipped  with 
image  intensifiers  that  are  relatively 
expensive,  and  might  need  replacing 
once  a  year.  In  comparisoa 
technological  improvements  in  the 
replacement  systems  have  eliminated 
the  need  for  image  intensifiers. 
Therefore,  it  is  possible  that  the  overall 
costs  of  this  rule  are  somewhat 
overstated. 

Benefits 

The  amended  regulation  will  make  it 
more  difficult  to  carry  an  explosive 
device  onto  domestic  and  international 
flights.  Therefore,  it  is  expected  to 
provide  an  additional  margin  of  safety 
and  security  for  passengers  and  crew 
members  aboard  air  carriers.  The  FAA 
cannot  predict  the  number  or  severity  of 
future  incidents  nor  the  number  of 
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incidents  that  would  be  perpetrated  if 
this  rule  did  not  go  into  effect.  The 
frequency  of  terrorist  incidents  would 
depend  on  several  factors  such  as  the 
world-wide  political  climate,  the  skill 
and  technical  sophistication  of  terrorist 
organizations,  and  the  success  of  efforts 
to  avert  these  incidents. 

The  historical  record  reveals  that  19 
separate  criminal  acts  and  incidents  of 
terrorism  using  explosives  were 
perpetrated  against  U.S.  air  carriers 
between  1979  and  1988.  Because  the 
FAA  expects  the  threat  of  sabotage  to 
increase  in  the  future,  and  because  the 
X-ray  systems  in  question  have  been 
identified  as  a  weak  link  in  the  overall 
U.S.  civil  aviation  security  system,  the 
FAA  expects  that  substantial  benefits 
will  result  from  the  rule. 

One  way  to  assess  the  benefits  of  this 
rule  is  to  put  expected  costs  into 
perspective.  The  total  estimated  cost  of 
this  rule,  discounted  over  4  years  (the 
estimated  remaining  life  of  the  systems 
to  be  replaced),  is  $160,000.  Therefore,  if 
one  life  is  saved  sometime  in  the  4-year 
period  after  the  rule  is  in  effect,  the  cost 
of  saving  that  life  would  be 
approximately  $160,000.  Similarly,  if  one 
aircraft  with  200  passengers  is  saved 
from  destruction  as  a  result  of  this  rule, 
the  cost  per  life  saved  would  be  only 
$300. 

In  order  to  provide  the  public  and 
government  officials  with  a  benchmaric 
comparison  of  the  expected  safety 
benefits  of  rulemaking  actions  over  an 
extended  period  of  time  with  estimated 
costs  in  dollars,  the  FAA  currently  uses 
a  value  of  $1.5  million  to  represent 
statistically  a  human  fatality  avoided  (in 
accordance  with  guidelines  issued  by 
the  Office  of  the  Secretary  of 
Transportation  dated  June  22. 1990). 
Using  a  statistical  value  of  a  human  life 
of  $1.5  million,  or  about  $1.25  million 
when  discounted  over  4  years,  the 
benefits  associated  with  saving  a  single 
life  during  the  next  4  years  would  be 
about  7.8  times  the  estimated  $160,000 
cost  to  accomplish  it.  Given  the  large 
difference  between  potential  benefits 
and  known  costs,  the  FAA  believes  this 
rule  to  be  cost-beneficial. 

International  Trade  Impact 

The  rule  will  have  little  or  no  impact 
on  trade  for  U.S.  firms  doing  business 
overseas  or  for  foreign  firms  doing 
businessin  the  United  States.  The  rule 
affects  all  carriers  of  U.S.  registry  and 
foreign  air  carriers  operating  scheduled 
passenger  service  or  public  charter 
passenger  operations  in  the  United 
States  that  are  required  to  screen 
passengers  under  a  security  program. 
The  expected  additional  annual  costs 
should  not  create  an  economic 


disadvantage  to  either  domestic 
operators  or  foreign  carriers  operating  In 
the  United  States. 

Regulatory  Flexibility  DetetininatioD 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  to  determine  whether 
they  may  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  FAA's  criterion  for  a 
"substantial  number"  is  a  number  that  is 
not  less  than  11  and  that  is  more  than 
one  third  of  the  small  entities  subject  to 
the  rule.  For  air  carrier  operators,  a 
small  entity  has  been  defined  as  one 
who  owns,  but  does  not  necessarily 
operate,  nine  aircraft  or  less.  The  FAA's 
criteria  for  "a  significant  impact"  are  at 
least  $4,200  per  year  for  an  unscheduled 
carrier.  $80,300  per  year  for  a  scheduled 
carrier  having  an  airplane  or  airplanes 
with  only  60  or  fewer  seats,  and  $107,900 
per  year  for  a  scheduled  carrier  having 
an  airplane  or  airplanes  with  61  or  more 
seats. 

The  FAA  believes  that  it  is  very 
unlikely  that  the  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  amendment  has  relatively  low 
costs  because  the  estimated  cost  per 
replacement  X-ray  system  is  only  $1,380. 
At  least  11  of  the  small  unscheduled 
carriers  would  have  to  own  three  or 
more  of  the  X-ray  systems  in  need  of 
replacement  for  this  rule  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
FAA  believes  that  less  than  33  of  these 
X-ray  systems  are  currently  owned  and 
operated  by  small  entities.  Therefore, 
the  FAA  finds  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 


this  final  rule  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  uinder  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  A 
regulatory  evaluation  of  this  rule, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 

"FOR  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects 

14  CFR  Part  108 

Air  carriers.  Airports.  Air  safety,  Air 
transportation.  Aviation  safety. 
Baggage,  Safety,  Security  measures. 
Transportation. 

14  CFR  Part  129 

Air  carriers.  Airports.  Weapons. 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  is 
amending  parts  108  and  129  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  108  and  129)  as  follows: 

PART  108— AIRPLANE  OPERATOR 
SECURITY 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  49  U.S.C  App.  1354, 1356, 1357. 
1421, 1424,  and  1511;  49  U.S.C.  106(g);  Sec.  101 
et  seq..  Pub.  L  101-604, 104  Stat.  3066. 

2.  Section  108.17(a)(5)  is  revised  to 
read  as  follows: 

§  108.17    Use  of  X-f«y  systems. 

(a)  *  *  • 

(5)  The  system  meets  the  imaging 
requirements  set  forth  in  an  approved 
Air  Carrier  Security  Program  using  the 
step  wedge  specified  in  American 
Society  for  Testing  and  Materials 
Standard  F79Z-82. 


PART  129-OPERATfONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REQISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

3.  The  authority  citation  for  part  129  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1346. 1354(a), 
1356. 1357. 1421, 1502.  and  1511;  49  U.S.C 
106(g);  Sec.  101  et  seq..  Pub.  L  101-e04. 104 
Stat.  3066. 
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4.  Section  129Jfl(^X«  •»  revised  to 
read  as  follows: 

§l2lLa»  Use  of  X-ni^  systems. 

(5)  The  system  miets  the  imaging 
requirements  set  foM  In  an  accepted 
Foreign  Air  Carrier  Security  Program 
using  the  step  wedge  specified  in 
American  Society  f(  ir  Testing  and 
Materials  Standard  F792-«2. 
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DEPARTMENT  OF  if  BOR 

Mine  Safety  and  Heiilth  Administration 

30  CFR  Parts  48,  TsJ  and  77 

RIN  1219-AA55 


Training  and 

agency:  Mine  Safetj 
Administration,  Labi  tr 
action:  Proposed  ru  e 


Retrai4ing  of  Miners 

and  Health 


summary:  The  Mine  Safety  and  Health 
Administration  (MSI  lA)  is  proposing  to 
amend  its  training  n  quirements  for 
miners  in  30  CFR  pa  1 48.  The  proposal 
would  revise  the  del  nition  of  "miner"  to 
include  all  supervise  ry  personnel.  It 
would  revise  the  de'  inition  of 
"experienced  miner  '  to  mean  a  miner 
who  has  had  one  ye  ir  of  mining 
experience  and.  for  niners  hired  after^ 
October  13, 1978,  "e  cperienced  miner" 
would  mean  those  vrho  have  completed 
new  miner  training.  In  addition,  the 
proposal  would  strengthen  the  training 
for  experienced  min  ers,  including 
supervisory  persom  el.  by  adding  course 
requirements.  MSH  V  also  proposes  to 
remove  or  revise  ce  "tain  coal  mine 
training  requirements  in  parts  75  and  77 
of  30  CFR  which  ar(  i  covered  under  part 
48. 

DATES:  Written  con  ments  must  be 
received  by  Novem  ser  25, 1991. 
addresses:  Send  vrritten  comments  to 
the  Mine  Safety  am  I  Health 
Administration;  Of  ice  of  Standards, 
Regulations  and  Vt  riances;  Ballston 
Tower  No.  3,  room  331;  4015  Wilson 
Boulevard;  Arlingtt  n.  Virginia  22203. 
FOR  FURTHER  INFO»  MATION  CONTACT. 
Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations  and  Variances; 
MSHA;  (703)  235-1010. 
SUPPIEMENTARY  INFORMATION: 

I.  Paperwork  Redu  ction  Act 

MSHA  has  detei  mined  that  the 
proposed  changes  ;o  this  rule  would 
impose  no  additioi  lal  paperwork  hours 
on  mine  operators, 

0.  Rulemaking  Ba(  Jiground 

Section  115  of  \Y  e  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act).  30 
U.S.C.  825.  directs  the  Secretary  of 
Labor  to  promulga  te  regulations 


concerning  health 


and  safety  training 


IMI 


programs  for  miners.  Section  115  states 
that  each  mine  op;rator  must  have  a 
training  program  j  pproved  by  the 
Secretary  and  spe  cifies  the  minimum 
training  that  these  programs  must 
include. 

On  October  13, 1978,  MSHA  published 
regulations  for  th(  training  of  miners  in 


30  CFR  part  48  (43  FR  47453).  The 
regulations  define  "miner"  (SS  48.2(a)(1) 
and  48.22(a)(1))  and  "experienced 
miner"  (§§  48.2(b)  and  48.22(b)):  they 
require  training  for  new  miners  (§§  48.5 
and  48.25),  newly  employed  experienced 
miners  (§§  48.6  and  48.26),  and  miners 
assigned  to  new  tasks  (§5  48.7  and 
48.27);  and  they  require  annual  refresher 
training  for  miners  (§ S  48.8  and  48.28). 

This  proposed  rule  would  revise 
portions  of  the  existing  part  48 
regulations  to  ensure  that  when  an 
experienced  miner  goes  to  work  in  a 
mine,  the  miner  has  received  adequate 
training  to  prevent  accidents  and 
injuries. 

The  present  training  requirements  for 
newly  employed  experienced  miners  are 
not  as  comprehensive  as  are  those  for 
other  miners.  Currently,  an  experienced 
miner  is  one  who  has  had  at  least  12 
months  of  mining  experience  during  the 
previous  3  years;  or  has  received  MSHA 
approved  new  miner  training  within  the 
preceding  12  months;  or  has  received, 
training  acceptable  to  MSHA  from  an 
appropriate  state  agency  within  the 
preceding  12  months.  For  a  miner 
employed  on  or  before  October,  13, 1978, 
it  means  a  miner  who  has  had  12  months 
of  mining  experience.  While  comprising 
seven  percent  of  the  mining  work  force 
excluding  supervisors  and  office 
workers,  newly  employed  experienced 
miners  accounted  for  an  average  of  22 
percent  of  miner  fatalities  from  1984 
through  1989.  Clearly,  the  fatality  rate 
among  newly  employed  experienced 
miners  is  substantially  higher  than  the 
rate  that  exists  for  all  other  miners.  The 
proposed  rule  would  strengthen  the 
training  for  these  miners  by  adding  new 
course  requirements. 

The  proposal  would  revise  all 
references  to  "training  of  newly 
employed  experienced  miners"  to  read 
"experienced  miner  training."  and  all 
references  to  "training  newly  employed 
experienced  miners"  to  read  "training 
experienced  miners." 

The  proposed  rule  also  focuses  on 
supervisory  personnel  who  work  in  the 
mine  and  are  exposed  to  general  mining 
hazards.  As  a  consequence  of  their 
responsibilities  to  direct  the  work  force, 
supervisory  personnel  may  encounter  a 
broader  array  of  hazards  than  miners 
who  work  in  one  particular  place  or 
with  one  particular  piece  of  equipment. 
Supervisory  personnel  often  respond  by 
personally  intervening  when 
interruptions  of  normal  work  operations 
occur  or  when  hazardous  situations 
arise.  Often,  they  must  perform 
nonsupervisory  tasks  for  which  MSHA 
requires  them  to  receive  some  part  48 
training.  That  training  has  been  limited 
to  task  training,  however,  which  is  not 


sufficient  to  cover  all  of  the  training 
nonsupervisory  miners  receive.  MSHA 
data  substantiate  that  accidents  happen 
under  those  circumstances. 

The  disproportionate  fatality  rate  for 
supervisory  personnel  indicates  their 
high  exposure  to  hazards.  From  1984  to 
1989,  there  were  67  underground  coal 
mine  supervisor  fatalities.  Had  the 
fatality  rate  been  the  same  for 
underground  coal  supervisors  as  it  was 
for  underground  coal  production  miners, 
there  would  have  been  39  underground 
coal  supervisor  fatalities  (rather  than  67) 
during  this  time  period.  The  average  of 
these  higher  than  expected  fatalities  is 
between  four  and  five  per  year. 

With  respect  to  surface  coal  mines 
and  metal  and  nonmetal  mines,  no 
significant  difference  is  observed 
between  the  actual  number  of 
supervisor  fatalities  in  comparison  to 
the  expected  number  of  supervisor 
fatalities.  Most  surface  coal  supervisors 
have  received  part  48  training  because 
there  are  relatively  few  state 
certification  programs  for  surface  coal. 
Metal  and  nonmetal  supervisors  are 
required  to  receive  the  same  training 
that  miners  receive.  Consequently,  the 
fact  that  the  surface  coal  supervisor 
fatality  rate  is  nearly  the  same  as  the 
surface  coal  miner  fatality  rate  and  that 
the  metal  and  nonmetal  miner 
supervisor  fatality  rate  is  the  same  as 
the  metal  and  nonmetal  miner  fatality 
rate  indicates  that  miner  training  for 
supervisors  likely  has  had  a  positive 
effect  on  reducing  the  number  of 
supervisor  fatalities  in  surface  coal  and 
in  metal  and  nonmetal  mining.  Although 
not  all  of  this  difference  can  be  solely 
explained  by  differences  in  training,  this 
evidence  supports  the  contention  that 
the  lack  of  part  48  miner  safety  training 
for  underground  coal  supervisors  is  at 
least  a  partial  explanation  for  the 
greater  than  expected  number  of 
underground  coal  supervisor  fatalities. 
As  a  result,  the  proposed  rule  would 
provide  comparable  safety  and  health 
training  for  all  supervisory  personnel  to 
address  the  high  fatality  rate  for  such 
workers. 

in.  Discussion  of  the  Proposed  Rule 
Sections  48.2  and  48.22  Definitions 

The  proposal  would  revise  the 
definitions  of  "miner"  and  "experienced 
miner." 

Under  existing  §§  48.2{a)(l)(ii) 
(underground  miners)  and  48.22(a)(l)(u) 
(surface  miners),  supervisory  personnel 
subject  to  MSHA  approved  State 
certification  requirements  are  excluded 
from  the  definition  of  "miner"  for  the 
purpose  of  training.  It  is  only  when  these 
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persons  perform  nonsupervisory  tasks 
and  are  no  longer  supervising  that 
MSHA  currently  requires  them  to 
receive  part  48  training.  However,  that 
training  is  limited  to  task  training  and 
does  not  include  the  comprehensive 
training  that  MSHA  beUeves  miners  and 
supervisors  need. 

in  1989,  MSHA  conducted  a  study  of 
State  certification  and  qualification 
requirements  with  the  46  States 
participating  in  MSHA's  State  grants 
program.  This  study  concentrated  on 
current  State  supervisory  training 
requirements.  Twenty-two  of  the  States 
have  some  kind  of  supervisory  training 
or  certification  programs.  Most, 
however,  do  not  provide  the  8  minimum 
hours  of  instruction  or  courses  now 
required  as  annual  refresher  training  for 
miners  under  part  48.  Only  nine  States 
require  any  annual  supervisory  training 
and  that  training  does  not  fulfill  the  part 
48  course  requirements  or  hours  of 
instruction.  Under  this  proposal, 
supervisors  would  have  the  8  hours  of 
annual  refresher  training  required  of  all 
miners. 

The  training  that  these  supervisory 
personnel  currendy  receive  as  federally 
certified  persons  under  30  CFR  parts  75 
and  77  does  not  match  the  part  48 
training.  Part  48  subjects  that  are  not 
specifically  required  elsewhere  include 
introduction  to  the  work  environment, 
hazard  recognition,  healtli, 
transportation,  clean-up  and  rock 
dusting,  health  and  safety  aspects  of 
tasks,  accident  prevention,  and 
explosives.  Furthermore,  unlike  part  48, 
the  current  training  requirements  for 
certified  persons  do  not  include  training 
when  a  supervisor  starts  work  at  a  new 
mine. 

Given  the  observed  excessive  fatality 
rate  and  the  existiiig  training  program 
for  supervisors,  MSHA  believes  diat  this 
exclusion  needs  to  be  rescinded  so  that 
all  miners,  including  supervisory 
personnel  would  receive  the  training 
mandated  by  the  Mine  Act  This  change 
is  consistent  with  section  3(g)  of  the 
Mine  Act  which  defmes  "miner"  to 
include  "any  individual  working  in  a 
coal  or  other  mine."  The  legislative 
history  explains  that  this  training  should 
be  commensurate  with  a  person's 
exposure  to  mine  hazards,  not  the 
miner's  employment  status.  Supervisory 
personnel  are  commonly  exposed  to  the 
same  or  similar  hazards  as  are  other 
employees  but  are  exposed  to  a  greater 
variety  of  hazards  as  they  are  Involved 
in  several  different  workplaces  during 
their  workday  and  they  often  help  out 
miners  in  critical  or  hazardous 
situations.  Therefore,  the  proposed  rule 
would  remove  the  exclusion  in 


paragraph  (a)(lH<i)  of  S§  48.2  and  48.22 
and  require  certified  supervisory 
personnel  to  receive  the  complete  part 
48  training. 

Sections  48.2(b)  (underground  miners) 
and  46.22(b)  (surface  miners)  define  who 
is  an  **experienced  miner"  for  purposes 
of  training.  MSHA  believes  that  the 
current  definition  of  an  "experienced 
miner"  needs  to  be  simplified.  Presently, 
varying  combinations  of  experience  and 
training  are  used  to  determine  who  is  an 
experienced  miner.  The  complexity  has 
caused  some  confusion  in  the  mining 
community. 

The  present  system  has  resulted  in 
some  coal  miners  losing  "experienced" 
status.  Experienced  coal  miners  have 
found  themselves  termed  and  treated  as 
being  "inexperienced"  or  "new"  because 
they  had  failed  to  have  worked  in  a 
mine  for  12  months  out  of  the  previous  36 
months.  Consequently,  in  order  to  be 
employed  at  a  mine,  these  miners  must 
complete  an  introductory  training  course 
that  is  more  suitable  for  persons  without 
prior  mining  experience.  The  reverting 
of  experienced  miners  to  new  miner 
status  because  they  have  not  worked  or 
maintained  their  status  as  an 
experienced  miner  has  acted  to  limit 
their  emplo)rment  opportunities  in 
mining. 

Hie  proposed  rule  would  address  the 
problem  of  miners  losing  their  status  as 
"experienced  miners."  Under  the 
proposed  rule,  a  miner  would  become  an 
experienced  surface  or  underground 
miner  by  having  one  year  of  surface  or 
underground  mining  experience  and,  for 
those  miners  hired  after  October  13, 
1978,  by  completing  MSHA  approved 
new  miner  training.  Hius,  a  miner  once 
defined  as  an  experienced  miner  would 
remain  an  experienced  miner  for 
training  purposes.  As  appropriate,  such 
miners  would  receive  experienced  miner 
training  that  recognizes  their  familiarity 
with  mining  fundamentals  while 
focusing  on  mine-specific  training  needs. 

MSHA  believes  that  a  year  of  mining 
experience,  together  with  40  hours  (for 
underground  miners)  or  24  hours  (for 
surface  miners)  of  new  miner  training, 
adequately  prepares  the  miner  to  deal 
with  mining  and  its  associated  safety 
and  health  problems.  Until  the  miner 
attains  one  year  of  experience,  he  or  she 
would  be  a  new  miner. 

In  both  the  existing  and  the  proposed 
rule,  MSHA  approved  new  miner 
training  would  not  be  required  for 
miners  employed  on  or  before  October 
13, 1978.  In  addition,  all  supervisory 
personnel  employed  on  the  date  of 
promulgation  of  the  proposed  rule  would 
be  considered  to  be  experienced  miners. 


Sections  48£  and  48J6  Experienced 
Miner  Training 

Sections  46.6  (underground  miners) 
and  48.26  (surface  miners)  cover  the 
training  requirements  for  experienced 
miners  when  they  begin  work  at  a  mine. 
The  proposed  rule  would  change  the 
present  tide  of  these  sections  from 
'Training  of  newly  employed 
experienced  miners:  minimum  courses  of 
instruction"  to  "Experienced  miner 
training."  The  proposed  rule  also  would 
add  some  new  standards  to  this  section 
and  renumber  some  existing  provisions 
(for  example,  existing  {  48.6(b)(8)  would 
be  renumbered  $  48.6(bKl2)i 

Proposed  SS  48.6(a)  and  48.2d(a) 
would  incorporate  existing  policy  and 
clarify  MShLA's  intention  that 
experienced  miner  training  would  apply 
to  transfers,  newly  hired  miners  with 
sufficient  experience  and  training,  and 
miners  returning  to  the  mine  after  an 
absence  of  more  than  12  months. 

Proposed  |S  48.6(b)  and  48.28(b) 
would  require  the  training  to  be 
thorough  and  effective,  and  the  time 
spent  on  training  to  be  sufficient  to 
cover  the  required  course  material 
MSHA  has  not  specified  a  required 
number  of  minimum  hours  of  training 
because  MSHA  needs  the  flexibility  to 
allow  operators  to  tailor  their  training 
programs  to  fulfill  their  specific  needs. 

Except  for  some  generic  subject 
matter,  such  as  elements  of  first  aid.  this 
training  would  be  mine-specific  MSHA 
believes  that  such  training  is  critically 
important  to  acquaint  an  entering  miner 
with  the  operations,  environment  and 
hazards  at  the  mine. 

The  proposal  would  retain  paragraphs 
1  through  6  of  existing  S§  48.6(b)  and 
48.26(b).  with  the  exception  of  paragraph 
5  of  existing  §  48.26(b)  which  would  be 
modified  for  clarification.  These 
paragraphs  address  the  following  topics: 
paragraph  (b)(1) — introduction  to  the 
work  environment;  paragraph  (b)(2>— 
mandatory  health  and  safety  standards; 
paragraph  (b)(3) — authority  and 
responsibility  of  supervisors  and  miners' 
representatives;  paragraph  (b)(4) — 
entering  and  leaving  the  mine, 
transportation  and  communication 
systems;  paragraph  (b)(5) — mine  map, 
escapewa^s,  emergency  evacuation,  and 
barricading:  and  paragraph  (b)(6) — roof 
or  ground  control  and  ventilation  plans 
(underground  miners  only),  or  ground 
controls;  working  in  areas  of  highwalls, 
water  hazards,  pits,  and  spoil  banks; 
and  illumination  and  night  work  (surface 
miners  only). 

Proposed  paragraph  7  of  5§  48.6(b) 
and  4d.26(b)  would  be  modified  so  that 
hazard  recognition  focuses  on  the 
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recognition  and  a  voidance  of  hazards 
present  at  that  specific  mine. 

Proposed  paragraph  8  of  §§  48.6(b) 
and  4a26(b)  wou|d  be  added  to  require 
the  training  to  include  a  comprehensive 
review  of  accidei  ts,  focusing  upon  their 
general  causes  a^d  prevention  but  with 
particular  empha|is  upon  the  causes  and 
means  of  prevention  for  accidents  that 
have  occurred  at  that  mine. 

Proposed  para;  raph  9  of  S§  48.6(b) 
and  48.26(b)  wou  d  be  added  to  require 
the  training  to  include  a  review  of  first 
aid  methods. 

Proposed  paraj  raph  10  of  SS  48.6(b) 
and  48.26(b)  wou  d  be  added  to  require 
the  training  to  include  instruction  on  the 
purpose  of  takina  dust,  noise,  and  other 
health  measurements,  an  explanation  of 
any  health  control  plan  in  effect  at  the 
mine,  a  review  of  the  health  provisions 
of  the  Mine  Act.  i  ind  a  review  of 
warning  labels. 

Proposed  paraj  raph  11  of  §9  48.6(b) 
and  48.26(b)  would  be  added  to  require 
the  training  to  in41ude  instruction  in  the 
health  and  safety]  aspects  of  the  tasks  to 
which  the  miner  fe  assigned. 

Proposed  para^aph  12  of  S  48.6(b) 
would  be  the  sanje  as  existing 
§  48.6(b)(8)  which  addresses  self-rescue 
and  respiratory  devices. 

Proposed  paragraph  12  of  §  48.26(b) 
would  be  the  same  as  existing 
S  48.26(b)(8)  whidi  states  that  other 
courses  may  be  required  by  the  District 
Manager  based  op  circumstances  and 

line. 

aph  13  of  S  48.6(b) 
as  existing 

states  that  other 

quired  by  the  District 
circumstances  and 


conditions  at  the 

Proposed  para 
would  be  the  sa 
S  48.6(b)(9)  whi 
courses  maybe 
Manager  based  oj 
conditions  at  the  tnine. 

Proposed  §S  4€.6(c)  and  48.26(c) 
would  be  added  I  o  permit  the  operator 
to  include  instruction  in  additional 
safety  and  health  subjects  based  on 
circumstances  and  conditions  at  the 


mine. 

New  proposed  |§S  48.6(d)  and  48.26(d) 
would  be  added  to  permit  the 
experienced  min^r  training  to  be 
flexible.  It  would  allow  the  course 
lengths  to  vary  ai  needed  to  provide  the 
most  effective  learning  situation. 

New  proposed  ^  S  48.6(e)  and  48.26(e) 
would  require  exjyerienced  miners  to 
complete  the  new  task  training  required 
in  SS  48.7  and  48.27,  as  appropriate. 

Proposed  SS  48.6(0  and  48.26(f)  would 
require  training  to  meet  the  safety  and 
health  needs  of  tie  miners.  Miners  with 


different  training 
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backgrounds  ma]^  require  different 
amounts  of  trainihg  in  each  subject. 
Training  needs  may  also  vary  depending 
upon  circumstan(  es  and  conditions  at 
the  mine.  When  i  miner  returns  to  work 


and  experience 


after  an  absence,  however,  the  miner 
would  be  required,  at  a  minimum,  to 
receive  instruction  covering  any  changes 
in  mine  conditions  or  procedures. 

The  proposed  change  in  the 
experienced  miner  requirements  would 
require  the  operators  to  revise  their 
existing  training  plans  to  include  the 
additional  courses.  MSHA  would  allow 
operators  90  days  after  the  effective 
date  of  these  regulations  to  submit  the 
revised  portion  of  their  training  plans  for 
approval. 

Section  48.8  and  48.28  Annual  Refresher 
Training  of  Miners;  Minimum  Courses 
of  Instruction;  Hours  of  Instruction 

Paragraph  (c)  of  9  S  48.8  (underground 
miners)  and  48.28  (surface  miners) 
would  be  revised  to  require  annual 
refresher  training  for  all  supervisory 
personnel  who  are  certified  under  an 
MSHA  approved  State  certification 
program  and  who  are  employed  at  the 
mine  on  the  effective  date  of  this  rule. 
To  ensure  that  supervisory  personnel 
become  part  of  the  part  48  training 
cycle,  the  proposal  would  require  that 
they  receive  annual  refresher  training 
within  12  months  of  the  last  training 
they  received  as  certified  persons  under 
S  75.161  or  S  77.107-1. 

MSHA  believes  that  requiring 
supervisory  personnel  to  receive  annual 
refresher  training  would  not  impose  a 
significant  additional  burden  on  the 
industry  for  the  following  reasons: 

(1)  As  there  are  no  MSHA  approved 
State  certification  programs  for  metal 
and  nonmetal  supervisory  personnel,  all 
metal  and  nonmetal  supervisory 
personnel  are  currently  required  to 
receive  part  48  training; 

(2)  Many  coal  mine  operators  now 
voluntarily  give  their  "excluded" 
supervisory  personnel  the  part  48 
training — this  training  is  generally 
comprehensive  and  satisfies  many  of  the 
training  requirements  under  parts  75  and 
77;  and 

(3)  MSHA  proposes  to  rescind  those 
training  provisions  in  parts  75  and  77 
that  would  be  covered  by  the  proposed 
part  48  training. 

Sections  75.161  and  77.107-1  Plans  for 
Training  Programs 

MSHA  is  proposing  to  remove  or 
revise  various  training  provisions  in  30 
CFR  parts  75  and  77  to  avoid  duplicating 
the  training  requirements  under  part  48. 
These  provisions  apply  to  underground 
and  surface  coal  mines  respectively. 

Accordingly,  the  proposal  would 
amend  S  75.161(a)  by  removing  the 
training  requirement  for  methane 
measurement  and  oxygen  deficiency 
testing  which  is  covered  under 
S  48.8(b)(10)  (mine  gases).  It  would 


remove  the  training  requirement  for  roof 
and  rib  control  and  ventilation  which  is 
covered  under  S  48.8(b)(4]  (roof  or 
ground  control  and  ventilation  plans). 
The  proposal  also  would  remove 
S  75.161(c)  which  requires  training  in 
self-contained  self-rescue  devices 
because  it  is  covered  in  S  48.8(b)(8)  (self- 
rescue  devices  and  respiratory  devices). 

The  proposal  would  revise  S  77.107- 
1(a)  by  deleting  the  reference  to 
principles  of  mine  rescue,  as  this 
training  is  covered  under  existing 
5  48.28(b)(3)  (escape  and  emergency 
evacuation  plans;  firewaming  and 
firefighting). 

Section  77.1709  Safety  Training; 
Inexperienced  Employees 

The  proposal  would  remove  S  77.1709 
which  requires  new  employees  and 
inexperienced  employees  to  be  trained 
in  safety  rules  and  safe  work  procedures 
before  they  begin  work  at  the  mine. 
These  requirements  are  covered  under 
§S  48.23  (training  plans),  48.25  (training 
of  new  miners),  48.26  (experienced 
miner  training),  and  48.27  (new  task 
training). 

MSHA  welcomes  public  comments  on 
all  facets  of  the  proposed  rule,  and 
encourages  commenters  to  include 
examples  or  alternative  language  where 
appropriate.  The  Agency  particularly 
seeks  comments  on  whether  time 
requirements  for  experienced  miner 
training  should  be  specified  in  the 
regulations.  MSHA  is  aware  that  many 
operators  already  specify  training  times 
in  their  training  plans.  While  time 
requirements  do  not  guarantee  quality 
training,  they  may  be  an  effective 
mechanism  for  setting  the  times 
necessary  to  cover  course  material. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291,  MSHA  prepared  a  preliminary 
regulatory  impact  analysis  (PRIA)  to 
estimate  the  potential  costs  and  benefits 
associated  with  the  proposed  changes  to 
part  48.  In  this  PRIA,  MSHA  determined 
that  this  rule  neither  results  in  major 
cost  increases  nor  has  an  effect  of  $100 
million  or  more  on  the  economy.  A  copy 
of  the  PRIA  analysis  is  available  upon 
request. 

MSHA  estimated  that  the  annual 
costs  of  compliance  of  the  proposed  rule 
would  be  about  $1.8  million.  Mine 
operators  would  incur  first-year  costs  of 
about  $320,000  to  set  up  new  and 
strengthened  training  programs. 

The  number  of  supervisor  and  newly 
employed  experienced  miner  fatalities  is 
higher  than  their  proportion  in  the 
mining  workforce.  MSHA  estimates  that 
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compliance  with  the  changes  in  the 
proposed  rule  regarding  supervisors  and 
experienced  miners  would  prevent 
about  6  fatalities  annually,  2  to 
supervisors  and  4  to  experienced 
miners. 

The  Agency  has  not  exempted  small 
mines  from  any  provision  of  the 
proposal.  Of  the  approximately  15.000 
mine  operations  affected  by  the 
proposed  rule,  MSHA  estimates  that 
about  12,000  are  small  businesses 
employing  fewer  than  20  miners.  The 
average  annual  costs  to  a  small  mine  is 
estimated  to  be  about  $115  per  mine  or 
about  $15  per  miner.  These  costs  would 
not  have  a  significant  economic  impact 
on  small  mines. 

The  Agency  solicits  comments  and 
data  on  how  the  proposed  rule  would 
affect  all  mines.  MSHA  requests  specific 
comments  on  the  cost  of  developing  and 
conducting  the  training  programs 
required  in  the  proposed  rule  and  on  the 
estimates  of  the  potential  effectiveness 
of  these  training  programs  in  reducing  in 
number  of  supervisor  and  newly 
employed  experienced  miner  fatalities. 
In  particular,  the  Agency  solicits 
comments  on  whether  there  are 
additional  reasons  other  than  those 
identified  in  this  proposal  that  would 
contribute  to  the  observed  excess 
fatalities  occurring  to  underground  coal 
supervisors  and  to  newly  employed 
experienced  miners.    . 

List  of  Subjects  in  30  CFR  Parts  48, 75. 
and  77 

Education,  Miner  training.  Mine  safety 
and  health. 

Dated:  September  16. 1991. 

WUliam  |.  TattersaU, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

A.  It  is  proposed  to  amend  chapter  I. 
title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  48— TRAINING  AND 
RETRAINING  OF  MINERS 

1.  The  authority  citation  for  part  48 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811  and  825. 

2.  Section  48.2  is  amended  by 
removing  paragraph  (a)(l)(ii].  and 
redesignating  paragraph  (a)(l)(iii)  as 
paragraph  (a)(l](ii).   > 

3.  Section  48.2  is  amended  by  revising 
paragraph  (b)  as  follows: 

S48^    DwflnHlons. 

*        #        *        *        * 

(b)  Experienced  miner  means, 
except  as  otherwise  provided  in  this 
paragraph,  a  miner  who  has  had  at  least 
12  months  of  underground  mining 


experience  and  has  completed  MSHA 
approved  new  miner  training  for 
underground  miners  given  by  an 
operator  or  State.  For  a  miner  employed 
as  an  underground  miner  on  or  before 
October  13, 1978,  "experienced  miner" 
means  a  miner  who  has  had  at  least  12 
months  of  underground  mining 
experience.  Supervisory  personnel  who 
are  certified  under  an  MSHA  approved 
State  certification  program  and  who  are 
employed  as  underground  supervisory 
personnel  on  the  date  of  the 
promulgation  of  this  revision  are 
experienced  miners. 

4.  Section  48.6  is  amended  by  revising 
paragraphs  (a),  (b)  introductory  text, 
(b)(7)-{9]  and  adding  paragraphs  (b)(ll)- 
(13).  (c).  (d),  (e)  and  (fl  to  read  as 
follows: 

§  48.6    Expartenced  miner  training. 

(a)  Except  as  provided  in  paragraph 
(f).  this  section  applies  to  experienced 
miners  who  are — 

(1)  Newly  employed  by  the  operator 

(2)  Transferred  to  the  mine; 

(3)  Transferred  from  surface  to 
underground;  or 

(4)  Returning  to  the  mine  after  lay-off. 
work  stoppage,  illness,  or  injury 
resulting  in  an  absence  of  more  than  12 
months. 

(b)  Experienced  miners  shall  complete 
the  training  prescribed  in  this  section 
before  beginning  worlc  duties.  The 
training  shall  be  thorough  and  effective 
and  shall  include  the  foUovmg 
instruction: 
***** 

(7)  Hazard  recognition.  The  course 
shall  include  the  recognition  and 
avoidance  of  hazards  present  in  the 
mine. 

(8)  Prevention  of  accidents.  The 
course  shall  include  a  review  of 
accidents;  general  causes  of  accidents; 
causes  of  specific  accidents  at  the  mine; 
and  instruction  in  accident  prevention  in 
the  work  environment. 

(9)  First  aid.  The  course  shall  include 
a  review  of  first  aid  methods  acceptable 
to  MSHA. 

(10)  Health.  The  course  shall  include 
instruction  on  the  purpose  of  taking 
dust,  noise,  and  other  health 
measurements.  Any  health  control  plan 
in  effect  at  the  mine  shall  be  explained. 
The  course  shall  review  the  health 
provisions  of  the  Act  Warning  labels 
shall  be  addressed. 

(11)  Health  and  safety  aspects  of  the 
tasks  to  which  the  experienced  miner  is 
assigned.  This  course  is  required  for 
experienced  miners  who  are  not 
immediately  required  to  receive  task 
training  as  required  by  §  48.7  of  this 


subpart  The  course  shall  include 
instruction  in  the  health  and  safety 
aspects  of  the  tasks  assigned,  the  safe 
work  procedures  of  such  tasks,  and  the 
mandatory  health  and  safety  standards 
pertinent  to  such  tasks. 

(12)  Self -rescue  and  respiratory 
devices.  The  course  shall  include 
instruction  and  demonstration  in  the 
use.  care,  and  maintenance  of  self- 
rescue  and  respiratory  devices  used  at 
the  mine.  Training  in  the  use  of  self- 
contained  self-rescue  devices  shall 
include  complete  donning  procedures  in 
which  each  person  assumes  a  donning 
position,  opens  the  device,  activates  the 
device,  inserts  the  mouthpiece  or 
simulates  this  task  while  explaining 
proper  insertion  of  the  mouthpiece,  and 
puts  on  the  nose  clip. 

(13)  Such  other  courses  as  may  be 
required  by  the  District  Manager  based 
on  circumstances  and  conditions  at  the 
mine. 

(c)  The  operator  may  include 
instruction  in  additional  safety  and 
health  subjects  based  on  circumstances 
and  conditions  at  the  mine. 

(d)  The  time  spent  on  instruction  of 
individual  subjects  shall  vary  depending 
upon  the  training  needs  of  the  miners, 

(e)  Experienced  miners  shall  also 
complete  new  task  training  as  required 
in  S  48.7,  as  appropriate. 

(f)  When  an  experienced  miner 
returns  to  the  mine  after  having  not 
worked  at  the  mine  for  12  months  or 
less,  the  operator  shall  provide  the 
miner  with  the  training  specified  in  this 
paragraph  before  that  miner  begins 
work  duties.  This  training  shall  cover,  at 
a  minimum,  any  changes  in  mine 
conditions  or  procedures  that  occurred 
during  the  time  the  miner  was  not 
working  at  the  mine.  This  training  shall 
include  the  annual  refresher  training 
required  under  S  48.8  if  the  miner  missed 
taking  such  scheduled  training  during 
the  time  the  miner  did  not  work  at  the 
mine. 

5.  Section  48.8  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

S  48J  Annual  rafrMtMT  traMng  of  mtnars; 
mMimim  coursM  of  instruction;  houra  of 
instruction. 


(c)  All  supervisory  personnel  who  are 
certified  under  an  MSHA  approved 
State  certiHcation  program  and  who  are 
employed  at  the  mine  on  the  effective 
date  of  this  part  48  revision  shall  receive 
refresher  training  required  by  this 
section  not  more  than  12  months  after 
the  date  of  the  last  training  received  as 
required  by  S  75.161(a)  of  this  title.  If 
this  training  is  due  within  30  days  of  the 
effective  date  of  this  revision,  refresher 
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training  shall  begb  i 
days  after  the 


not  awre  than  31 
effeitive  date. 


94«.22    (AnMndKt 

e.  Section  48.22 : 
removing  (aKl)(ii) 
paragraph  (a)(l)(iii 

(a)(lKii). 

7.  Section  4&22 
revising  paragraph 


§  48.22    DvflnMons; 


amended  by 
and  redesignating 
)  as  paragraph 


( amended  by 
(b)  as  follows: 


(b)  Experienced  miner  means,  except 
as  otherwise  provided  in  this  paragraph, 
a  miner  who  has  had  at  least  12  months 
of  surface  mining  experience  and  has 
completed  MSHA  approved  new  miner 
trainnig  for  surfaca  miners  given  by  an 
operator  or  a  Sfatg.  For  a  miner 
employed  as  a  surface  miner  on  or 
before  October  13, 1978,  experienced 
miner  means  a  miner  who  has  had  at 
least  12  months  of  surface  mining 
experience.  Superrisory  personnel  who 
are  certified  under  an  MSHA  approved 
State  certification  program  and  who  are 
employed  as  surface  supervisory 
personnel  on  the  dlate  of  the 
promulgation  of  th|s  revision  are 
experienced  minei$. 
•        •        •        •  j      * 

8.  Section  4&28  ^  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  (b)(5),  |b)(7),  and  |b)(8),  and  adding 
paragraphs  (b){9)-(12).  (c).  (d).  (e)  and  (0 
to  read  as  foUowsi 

S  4a.26    Experienced  miner  training. 

(a)  Except  as  provided  in  paragraph 
(f),  this  section  api>Ues  to  experienced 
miners  who  are — 

(1)  Newly  emplqyed  by  the  operator; 

(2)  Transferred  o  the  mine; 

(3)  Transferred  from  underground  to 
surface;  or 

(4)  Returning  to  |the  mine  after  lay-off, 
work  stoppage,  illliess,  or  injury 
resulting  in  an  ab^nce  of  more  than  12 
months.  ' 

(b)  Experienced  miners  shall  complete 
the  training  presoiibed  m  this  section 
before  beginning  ^rark  duties.  The 
training  shall  be  thorough  and  effective 
and  shall  include  the  following 
instruction: 


(5)  Escape  and  Emergency  evacuation 
plans:  firewaming  and  fireOgbting.  The 
course  shall  incluae  a  review  of  the 
mine  escape  system;  escape  and 
emergency  evacuation  plans  in  e^ect  at 
the  mine;  and  instb>ction  in  the 
firewaming  signals  and  Hrefighting 
procedures  in  effect  at  the  mine. 


(7)  Hazard  recognition.  The  course 
shall  include  the  ijecognition  and 


avoidance  of  hazards  present  in  the 

mine. 

(8)  Prevention  of  accidents.  The 
course  shall  include  a  review  of 
accidents;  general  causes  of  accidents; 
causes  of  specific  accidents  at  the  mine; 
and  instruction  in  accident  prevention  in 
the  work  environment 

(9)  First  aid.  The  course  shall  include 
a  review  of  first  aid  methods  acceptable 
to  MSHA. 

(10)  Health.  The  course  shall  include 
instruction  on  the  purpose  of  taking 
dust,  noise,  and  other  health 
measurements.  Any  health  control  plan 
in  effect  at  the  mine  shall  be  explained. 
The  course  shall  review  the  health 
provisions  of  the  AcL  Warning  labels 
shall  be  addressed. 

(11)  Health  and  safety  aspects  of  the 
tasks  to  which  the  experienced  miner  is 
assigned.  This  course  is  required  for 
experienced  miners  who  are  not 
immediately  required  to  receive  task 
training  as  required  by  S  48.27.  The 
course  shall  include  instruction  in  the 
health  and  safety  aspects  of  the  tasks 
assigned,  the  safe  work  procedures  of 
such  tasks,  and  the  mandatory  heahh 
and  safety  standards  pertinent  to  such 
tasks. 

(12)  Such  other  courses  as  may  be 
required  by  the  District  Manager  based 
on  circimistances  and  conditions  at  the 
mine. 

(c)  The  operator  may  include 
instruction  in  additional  safety  and 
health  sabjects  based  on  circumstances 
and  conditions  at  the  mine. 

(d)  The  time  spent  on  instruction  of 
Individual  subjects  shall  vary  depending 
upon  the  training  needs  of  the  miners. 

(e)  Experienced  miners  shall  also 
complete  new  task  training  as  required 
by  S  48.27,  as  appropriate. 

(f)  When  an  experienced  miner 
returns  to  the  mine  after  having  not 
worked  at  the  mine  for  12  months  or 
less,  the  operator  shall  provide  the 
miner  with  the  training  specified  in  this 
paragraph  before  that  miner  begins 
work  duties.  This  training  sha!l  cover,  at 
a  minimum,  any  changes  in  mine 
conditions  or  procedures  that  occurred 
during  the  time  the  miner  was  not 
working  at  the  mine.  This  training  shall 
include  the  annual  refresher  training 
required  under  J  48.28  if  the  miner 
missed  taking  such  scheduled  training 
during  the  time  the  miner  did  not  work 
at  the  mine. 

9.  Section  48.28  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  48.2C    AiHMMi  refrMltar  trainino  ol 
miners;  miniiniMi  oeuraea  ol  iMliucUoni 
hours  of  iMtruction. 


(c]  All  supervisory  personnel  who  are 
certified  under  an  MSHA  approved 
State  certification  program  and  who  are 
employed  at  the  mine  on  the  effective 
date  of  this  part  48  revision  shall  receive 
refresher  training  required  by  this 
section  not  more  than  12  months  after 
the  date  of  the  last  traimng  received  as 
required  previously  by  i  77.107-1  of  this 
title.  If  ^is  training  is  due  within  30 
days  of  the  effective  date  of  this 
revision,  refresher  training  shall  begin 
not  more  than  31  days  after  the  effective 
date. 


9§48.S,4«.22.4«.2S,4«.2«    [Amended) 

All  references  to  "training  of  newly 
employed  experienced  miners"*  are 
revised  to  read  "experienced  miner 
training."  in  the  foHowing  sections: 
Section  48.6  (section  heading)  §  48.22 
(a)(1),  S  48.25(d)  and  %  48.26  (section 
headhng). 

B.  It  is  proposed  to  amend  part  75  of 
chapter  I.  title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  75-«IANDATORY  SAFETY 
STANDARDS— UMDER6ROUNO  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.&C  811. 957.  and  961. 

2.  Paragraph  (a)  of  {  75.161  is  revised 
to  read  as  follows: 

§  75.161    Plans  for  training  programs. 
•        •        •        *        • 

(a)  For  certified  persons,  annual 
training  courses  in  first  aid,  principles  of 
mine  rescue,  and  the  provisions  of  this 
part  75; 


§75.161    [Amendedl 

3.  Section  75.161  is  amended  by 
removing  paragraph  (c). 

C.  It  is  proposed  to  amend  part  77  (rf 
chapter  I,  title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  77— MAHOATORV  SAFETY 
STANDARDS,  SURFACE  COAL  MINES 
AND  SURFACE  WORK  AREAS  OF 
UNDERGROUND  COAL  MINES 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 957.  and  961. 

2.  Section  77.107-1  is  revised  to  read 
as  follows: 

977.107-1    Plans  for  training  programs. 

On  or  before  September  3a  1971.  each 
operator  shall  submit  to  the  District 
Manager  of  the  Coal  Mine  Safety  and 
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Health  District  in  which  the  mine  is 
located  a  program  or  plan  setting  forth 
what,  when.  how.  and  where  the 
operator  will  train  and  retrain  persons 
whose  work  assignments  require  that 
they  be  certified  or  qualified.  The 
program  shall  provide — 

(a)  For  certified  persons,  annual 
training  courses  in  the  tasks  and  duties 
which  they  perform  as  certified  persons, 
first  aid.  and  the  provisions  of  this  part 
77;  and 

(b)  For  qualified  persons,  annual 
courses  in  performance  of  the  tasks 
which  they  perform  as  qualified  persons. 

S  77.1709    IRwnovMl] 

3.  Section  77.1709  is  removed  and 
reserved. 
[PR  Doc.  91-22665  Filed  »-23-91: 8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  663 

[Docket  No.  88-H. 

RIN  2132-AA29 

Pre-Award  and  ^ost-Dellvery  Audits  of 
Rolling  Stock  Purchases 

agency:  Urban  1  lass  Transportation 
Administration  ( LIMTA.  DOT. 
action:  Final  ru!  e. 


tioi 
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award  and  post-tielivery 
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Mass  Transports  tion 
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Transportation 
Assistance  Act 
requires  UMTA 
ensure  that  fedei  ally 
meet  Federa!  mqlor 
requirements 
requirements,  a 
specifications. 
DATES:  This  ruh 
1991.  It  apphes 
UMTA  on  and  a 


to 


1  nal  rule  requires  pre- 
audits  of 
with  Federal 
under  the  Urban 
Act  of  1964,  as 
319  of  the  Surface 

Uniform  Relocation 
1987  (the  STURAA) 
0  issue  regulations  to 
funded  vehicles 
vehicle  safety 
Federal  "Buy  America" 
a  grantee's  bid 


and ' 
cf: 
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is  effective  October  24, 
funds  obligated  by 
ter  October  24, 1991. 
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mass  transportation 
in  large  part  on  the 
equipment  used. 


Inspection  of  equipment  at  the  time  of 
its  purchase  for  compliance  with  the 
buyer's  requirements  is  essential  to 
ensuring  the  proper  use  of  Federal 
financial  assistance.  UMTA  requires  a 
recipient  of  Federal  financial  assistance 
to  provide  adequate  technical  inspection 
of  all  work  in  progress  when  it 
purchases  equipment.  UMTA  permits 
this  inspection  to  be  done  directly  by  the 
recipient  or  through  technical 
consultants.  The  cost  of  the  technical 
inspection  has  always  been  eligible  for 
UMTA  funding.  Additionally,  UMTA 
requires  that  recipients  comply  with  all 
the  terms  of  their  grant  agreements, 
applicable  statutes,  codes,  ordinances 
and  safety  standards. 

Because  Congress  was  concerned 
about  the  quality  of  mass  transportation 
equipment  purchased  with  Federal 
financial  assistance,  and  the  inspection 
and  verification  procedures  used  in  the 
procurement  process,  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (the  STURAA). 
Public  Law  100-17,  mandated  pre-award 
and  post-delivery  audits  with  respect  to 
any  UMTA  grant  for  the  purchase  of 
buses  or  other  rolling  stock.  Specifically, 
section  319  of  STURAA  directs  UMTA 
(as  delegated  from  the  Secretary)  to 
require  pre-award  and  post-delivery 
audits  to  ensure  compliance  with 
Federal  motor  vehicle  safety 
requirements,  the  Buy  America 
requirements  of  section  165  of  the 
Surface  Transportation  Assistance  Act 
of  1982,  as  amended,  and  the  recipient's 
own  specified  solicitation  specifications. 
Additionally,  section  319  provides  that 
UMTA  must  require  independent 
inspection  and  audits,  noting  that  a 
manufacturer's  certification  of 
compliance  with  certain  requirements  is 
not  sufficient.  This  final  rule  implements 
section  319. 

II.  Summary  of  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

On  October  18, 1988,  UMTA  published 
an  NPRM  in  the  Federal  Register  in 
connection  with  the  requirements  of 
section  319  of  the  STURAA.  To  make 
the  regulation  comprehensive,  the 
NPRM  proposed  to  extend  the 
applicability  of  the  requirements  to  two 
other  programs  funded  by  the  agency: 
The  interstate  transfer  provision  (23 
U.S.C.  103(e)(4)),  and  funding  for  the 
Washington,  DC,  Metrorail  system 
(section  14  of  the  National  Capital 
Transportation  Act  of  1969,  as 
amended). 

The  NPRM  applied  to  rolling  stock  in 
revenue  service,  affecting  procurement 
of  buses,  vans,  cars,  railcars, 
locomotives,  trolley  cars  and  buses, 
ferry  boats,  and  vehicles  for  fixed 


guideways  and  incline  planes.  The 
NPRM  did  not  affect  the  procurement  of 
vehicles  used  for  maintenance  purposes, 
or  other  rolling  stock  not  used  to  carry 
fare-paying  passengers.  While  Congress 
made  it  clear  that  a  certification  of  an 
audit  from  a  manufacturer  would  not 
meet  the  requirements  of  section  319. 
language  in  the  bill's  Conference  Report 
also  provided  that  "(i)t  is  the  intent  of 
the  Conferees  that  any  paperwork 
requirements  imposed  by  this  provision 
will  not  create  a  significant  cost 
burden."  (House  Report  100-27.  p.  231.) 
In  an  effort  to  limit  the  cost  burden  on 
grantees,  the  NPRM  proposed  allowing 
the  use  of  certifications  by  the  grantee 
with  independent  support 
documentation  wherever  possible, 
similar  to  other  self-certifications  UMTA 
currently  uses  under  the  Section  9 
program.  The  NPRM  essentially 
proposed  that  a  recipient  conduct  the 
Buy  America  and  bid  specification 
audits,  and  seek  independent 
verification  of  motor  vehicle  safety 
compliance. 

III.  Summary  of  Final  Rule 

The  final  rule  requires  a  recipient  who 
will  purchase  revenue  rolling  stock  with 
funds  obligated  by  UMTA  on  or  after 
October  24. 1991.  to  certify  to  UMTA 
that  it  has  or  will  conduct  a  pre-award 
and  post-delivery  audit  to  assure 
compliance  with  its  bid  specifications. 
Buy  America,  and  Federal  Motor 
Vehicle  Safety  requirements. 

Beyond  this  certification  to  UMTA,  a 
recipient  is  required  to  keep  on  file 
separate  certifications  it  makes 
regarding  compliance  with  Buy  America 
and  bid  specifications.  In  addition,  such 
a  recipient  also  is  required  to  keep  on 
file  a  certification  that  it  received  from 
the  manufacturer  of  the  vehicle 
certification  information  required  to 
meet  Federal  Motor  Vehicle  Safety 
Standards  or  a  certification  from  the 
manufacturer  that  such  standards  are 
inapplicable  (except  for  rolling  stock 
other  than  motor  vehicles,  in  which  case 
no  such  certification  is  necessary). 
These  certifications  that  are  kept  on  file 
will  be  reviewed  by  UMTA  during  the 
triennial  review  process,  or  in  response 
to  specific  complaints. 

With  regard  to  the  Buy  America  audit, 
if  a  manufacturer  is  unwilling  to  share 
its  cost  data  with  a  recipient,  some  other 
alternative  would  be  necessary  to 
perform  the  audit.  In  such  cases,  UMTA 
expects  that  some  third  party  separate 
from  the  manufacturer  would  perform 
the  audit,  which  would  then  form  the 
basis  for  the  recipient's  certification. 
Regarding  the  bid  specifications  audit, 
the  final  rule  requires,  for  UMTA-funded 
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procurements  of  10  or  more  buses  or  any 
number  of  railcars  or  other  rolling  stock, 
that  a  resident  inspector  be  at  the  site  of 
the  manufacture  of  the  vehicles 
throughout  their  construction.  At  the 
conclusion  of  the  construction  the 
inspector  would  prepare  a  report 
describing  how  the  veliicles  meet  the  bid 
specifications.  This  report  along  with  a 
visual  inspection  and  road  test  of  the 
buses  when  delivered  to  the  recipient 
would  form  the  basis  for  the  recipient's 
post-delivery  bid  specification 
certification.  For  procurement  of  10  or 
fewer  buses,  or  for  procurements  of  any 
number  of  unmodified  vans  sold  by  the 
major  automobUe  companies,  no 
resident  inspector  is  required.  Rather,  a 
recipient  would  make  its  certification 
after  visually  inspecting  and  road  testing 
the  veiiicles  after  their  delivery. 

The  final  rule  applies  to  purchases  of 
revenue  rolling  stock  under  sections  3. 9, 
ie(bH2).  and  18  of  die  UMT  Act  granto 
under  the  interstate  transfer-transit 
program,  and  fimdlng  of  the 
Washington.  DC  Metrorail  system. 

V.  Public  Comments 

General  Overview 

UMTA  received  50  comments  in 
response  to  the  NPRM.  as  foUowr. 


Transit  systems. 
State  DOTS 


Cities  and  counties. 


Trade  associations , 

Suppliers  and  manufacturers . 
Consultants ......_...,. 


Members  of  Congreu . 


25 
11 

2 
4 
5 
2 
1 


In  general,  the  commenters  supported 
the  goals  of  section  319  of  STURAA  and 
UMTA's  efforts  to  achieve  safety.  Buy 
America  and  bid  specification 
compliance  in  the  NPRM.  However, 
most  commenters  objected  to  the  actual 
implementation  sclieme  proposed  The 
commenters  found  the  requirements  to 
be  overly  burdensome,  redundant  and 
costly. 

The  discussion  below  separately 
addresses  these  concerns  with  respect 
to  the  Buy  America,  bid  specification, 
and  motor  vehicle  safety  standard 
requirements.  Each  of  these  three  areas 
raises  somewhat  unique  issues,  and 
each  is  discussed  separately.  The 
discussion  also  addresses  other  issues 
raised,  including  exempting  cars  and 
vans  from  the  NPRKTs  safety 
certification  requirement  the 
availability  of  sanctions  against 
noncomplying  contractors,  shifting  legal 
liability  from  manufacturers  to 
recipients,  and  protection  of  proprietary 
information. 


V.  Issues  Raised  in  the  Comments 

A  Buy  America  Audita 

In  the  NPRM.  UMTA  proposed  that 
the  Buy  America  audits  be  made  by  a 
person  who  is  not  an  agent  or  employee 
of  the  manufacturer,  and  that  such  an 
audit  would  be  the  basis  for  a  recipient 
to  certify  to  UMTA  dtat  the  equipment 
meets  tlM  applicable  Buy  America 
requirements.  The  NPRM  noted  that 
before  a  person  could  make  this 
certification  he  or  she  must  have 
reviewed  documentation  provided  by 
the  manufacturer  as  to  the  cost  of  the 
components  and  any  subcomponents  of 
the  rolling  stock,  their  country  of  origin 
and  the  locadoo  of  final  assembly  and 
the  activities  that  will  take  place  at  the 
location.  UMTA  anticipated  that  these 
audits  were  likely  to  be  done  by 
independent  contractors,  since  the 
information  that  must  be  reviewed  is 
generally  considered  proprietary. 

Overview.  Twenty-four  commenters 
addressed  a  variety  of  concerns  about 
the  NPRM  Buy  America  certification 
provisions.  The  commenters  greatest 
concerns  were  the  disclosure  of 
proprietary  information  and  the 
financial  impact  of  the  requirements  on 
recipients  and  manufacturers.  The 
commenters  also  questioned  the 
practicability  of  the  NPRM's  provisions, 
that  is,  requiring  a  pre-award  and  a 
post-delivery  Buy  America  certification: 
the  lack  of  guidelines  for  conducting  the 
certifications;  the  potential  for  disputes 
when  different  transit  agencies  issue 
confiicting  certification  reports  for  the 
same  vehicle:  and  whether  the  penalty 
provisions  were  strong  enough  to  ensure 
compliance.  These  concerns  are 
discussed  in  greater  detail  below. 

Disclosure  of  Proprietary  Information. 
Seven  commenters  discussed  this  issue. 
Both  the  pre-award  and  post-delivery 
requirements  would  prohibit 
manufacturers'  employees  and  agents 
from  performing  the  certifications. 
Recipients  thus  could  do  the 
certifications  in-house  or  hire 
independent  consultants  to  perform  the 
audits.  According  to  the  commenters, 
both  alternatives  had  drawbacks. 

A  few  recipients  indicated  they  would 
perform  the  Buy  America  certifications 
in-house.  The  majority  of  commenters, 
however,  stated  duit  they  would  have  to 
contract  out  this  requirement  to 
consultants  because  they  either  lacked 
the  expertise  or  did  not  have  sufficient 
personnel  to  do  the  certifications. 

Several  manufacturers  and  suppliers, 
on  the  other  hand,  stated  that  they 
would  file  legal  protests  against  any 
requirements  to  disclose  cost 
breakdown  information  to  recipients 
before  finalizing  a  contract  between 


them.  Their  opposition  had  three  bases. 
First,  they  argued  that  recipients  should 
not  have  the  right  to  access  such 
information  when  procurements  were 
handled  through  sealed  tiids.  Second, 
they  contended  that  disclosure  could 
cause  disputes  between  prtme 
contractors  and  sub-contractors  as  well 
as  between  prime  contractors  and 
recipients  if  problems  or  delays 
occurred  before  contract  finalization. 
Third,  they  argued  that  disclosure  could 
jeopardize  contractors'  ability  to 
compete  effectively  on  future  contracts 
because  recipients  and  competitors 
mi^l  have  access  to  information  from 
which  they  could  determine  how  these 
contractors  operate  and  develop  their 
bids. 

Commenters  generally  preferred 
either  having  independent  contractors 
perform  the  certifications  or  having 
UMTA  certify  manufacturers 
compliance  with  Buy  America  on  a 
nationwide  basis.  Because  they  believed 
using  independent  consultants  would  be 
expensive,  particularly  for  smaller 
transit  agencies,  recipients  and 
manufacturera  both  favored  UMTA 
certification,  lliey  contend  that  UMTA 
certification  provided  other  advantages 
as  well,  including  the  assurance  of 
independent  certifications,  reduced 
paperwork  and  other  administrative 
burdens  on  recipients,  provision  of  a 
centralized  source  of  information  on 
manufacturers  whose  products  meet  Buy 
America  standards,  elimination  of 
potential  disputes  regarding  compliance, 
and  minimal  duplication  of  effort. 

Practicability.  Many  of  the  criticisnu 
of  the  Buy  America  audit  requirements 
involved  their  alleged  impracticability. 
For  example,  one  commenter.  a 
consultant  with  forty  years  experience 
at  a  major  motor  vehicle  manufacturer's 
truck  and  coach  division,  said  that  Buy 
America  compliance  could  only  be 
ensured  by  checlcing  the  origin  of  every 
part  and  visually  inspecting  final 
assembly  operatioru  of  all 
manufacturera. 

This  cofiunenter  believed  Buy 
America  certifications  would  be 
extremely  complex  because  of  the 
number  of  parts  and  suppliers  involved, 
estimating  that  buses  may  contain  as 
many  as  lB.000-20,000  parts.  The  effort 
necessary  for  a  meaningful  certification, 
he  concluded,  would  be  extremely 
burdensome  in  terms  of  administrative 
and  economic  costs.  The  commenter 
also  said  that  limiting  the  inspection 
requirement  to  "firet  Her"componenl8, 
such  as  basic  engine,  compressor  and 
muffler,  would  still  leave  approximately 
5,000  parts  numben  to  be  checked. 
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The  same  comtnenter  estimated  that 
between  200  anq  500  suppHers  are 
involved  in  any  given  procurement,  each 
of  whom  would  lave  to  supply 
information  aboit  the  parts  sold  to  the 
prime  contractoii  If  so,  he  concluded 
that  the  process  of  certifying  compliance 
for  more  complex  vehicles  would  take 
approximately  5^  workdays,  or  400 
hours,  to  complete. 

Vans,  having  many  fewer  parts  to 
inspect,  would  probably  only  require  5 
workdays,  or  40  hours,  to  certify. 

Pre-Award  Cettification.  Other 
commenters  alsa  contended  that  the 
magnitude  of  th^  NPRM's  Buy  America 
certification  process  made  the  pre- 
award  requirements  impossible  to  fulfill. 
They  used  the  titie  frame  established  by 
§  663.21  to  makei  their  point.  Section 
663.21  would  require  recipients  to 
complete  their  pje-award  Buy  America 
certification  before  entering  into  a 
formal  contract  ^ith  the  vendor.  In 
contrast,  the  conimenters  said,  normal 
industry  practice  permits  the  parties  to 
delay  negotiatioii  on  final  design 
specifications  until  after  the  contract 
has  been  granted-  Within  this  context, 
they  argued  thatiany  pre-award  Buy 
America  certification  would  be 
meaningless. 

These  commei^ters  were  concerned 
that  the  procureiiient  process  could  be 
delayed  for  months  if  Buy  America 
compliance  were  required  to  be  made  at 
the  subcomponent  level.  Some 
contended  that  auch  a  requirement 
would  be  extremely  harmful  to 
rscipients  required  to  complete  the  bid 
process  within  a  mandatory  time  frame. 
The  commenter^  contended  that  when 
mandatory  deadlines  are  exceeded, 
recipients  can  b<  required  to  repeat  the 
entire  bid  process.  Suppliers  and 
manufactiirers,  ( n  the  other  hand, 
argued  that  sub- :omponent  certification 
would  be  harmfi  J  to  them  because  they 
would  have  to  hold  bids  open  longer. 
They  said  this  wjould  adversely  affect 
their  liquidity  and  their  ability  to  bid  on 
other  procurements,  ultimately  driving 
up  costs  for  eveiiyone. 

Second,  manufacturers  noted  that  the 
NPRM's  Buy  America  requirements 
restricted  their  ability  to  make  needed 
design  changes  ar  to  substitute  parts 
because  of  the  pjotential  effect  of  any 
such  change  on  the  final  product's 
overall  Buy  America  compliance. 

Third,  commehters  objected  to  the 
absence  of  guidelines  in  applying  the 
NPRM's  Buy  An^erica  provisions. 
Specifically,  the  commenters  wanted 
UMTA  to  specifv  whether  certification 
was  limited  to  "  irst  tier"  components  or 
extended  to  the  uibcomponent  level  and 
whether  Buy  An  lerica  auditors  were 


required  to  have  particular 
qualifications. 

Fourth,  commenters  wanted  guidance 
on  sharing  certification/waiver 
information  and  on  compliance  disputes 
resolution.  Recipients  therefore 
requested  the  agency  to  develop  a 
system  to  disseminate  information  on 
earlier  certifications  and  existing 
manufacturers'  Buy  America  waivers 
and  a  methodology  for  resolving 
comphance  disputes. 

Fifth,  commenters  criticized  the 
NTRM's  provisions  for  requiring  both  a 
pre-award  and  a  post-delivery  Buy 
America  certification.  The  commenters 
characterized  this  as  "costly  and 
duplicative  overkill."  noting  that  the 
statute  requires  a  double  check  on 
comphance  not  primary  compliance 
verification.  The  commenters  contended 
that  section  319  of  STURAA  could  be 
equally  well-served  by  permitting  self- 
certification  at  the  pre-award  stage  and 
using  independent  reviews  and  visual 
inspections  at  the  post-delivery  audit 
stage. 

Commenters' Suggestions.  Several 
commenters  suggested  that  UMTA 
undertake  a  nationwide  manufacturer 
certification  program.  A  Congressman, 
for  example,  called  for  UMTA  to  take  a 
larger  part  in  the  pre-award  audits  for 
both  Buy  America  and  FMVSS 
compliance. 

Other  commenters  suggested  that 
recipients  should  be  allowed  to  rely  on 
other  recipients'  certifications  as  long  as 
no  significant  changes  were  made  to  the 
vehicle  design  and  final  assembly 
process.  Alternatively,  other 
commenters  believed  that  if  such  a 
practice  were  adopted  it  would  lead  to 
disputes  when  transit  agencies  differed 
about  whether  or  not  the  "same"  vehicle 
complied  with  Buy  America 
requirements  or  not. 

In  the  latter  group's  opinion,  the 
NPRM  did  not  address  the  question  of 
how  to  resolve  such  disputes 
adequately.  One  commenter  asked  if 
disputants  would  have  recourse  to 
UMTA.  Two  others  suggested 
establishing  a  dispute  resolution 
committee  within  the  transit  industry 
which  would  have  the  authority  to  make 
binding  determination*  in  such  disputes. 
A  fourth  commenter,  on  the  other  hand, 
stated  that  the  potential  for  such 
disputes  was  another  reason  why 
UMTA  should  provide  nationwide  Buy 
America  certifications. 

Finally,  two  commenters  suggested 
that  a  "public  necessity"  waiver  be 
instituted.  They  argued  that  such 
waivers  could  permit  rolling  stock  with 
minor  Buy  America  deviations  to  be 
used  in  revenue  service  while  preserving 
the  manufacturer's  duty  to  correct 


deviations,  which  would  permit 
recipients  to  put  needed  rolling  stock 
into  revenue  service  without  passing 
title  before  the  required  changes  were 
made. 

Post-delivery  Certifications.  Post- 
delivery  certification  requirements  had 
their  own  drawbacks  according  to  the 
commenters.  For  example,  one  large 
transit  agency  pointed  out  that  the 
NPRM's  prohibition  on  accepting 
uncertified  vehicles  punished  recipients 
rather  than  manufacturers,  at  least  when 
rail  rolling  stock  procurements  were 
involved,  because  railcar  procurement 
contracts  generally  provide  for  periodic 
payments  of  up  to  80  percent  of  the 
contract  price  during  manufacture.  The 
transit  agency  argued  that  this  practice 
diminishes  manufacturers'  incentive  to 
correct  deviations  and  that  its  negative 
effects  on  recipients  would  be  increased 
by  the  NPRM's  prohibitions  against 
recipients  accepting  delivery  of  needed 
revenue  rolling  stock.  The  transit  agency 
therefore  encouraged  UMTA  to 
strengthen  the  penalties  available  to 
recipients  and  to  permit  "post-delivery" 
certifications  to  begin  earlier. 

Another  large  transit  agency  also 
contended  that  the  NPRM's  post- 
delivery  certification  requirement  came 
too  late  in  the  procurement  process.  This 
transit  agency  argued  that  quarterly 
reviews  during  manufacture  would 
ensure  compliance  and  minimize  delays 
in  accepting  final  dehvery  and  getting 
rolling  stock  into  service. 

The  criticisms  raised  by  these  two 
transit  agencies  were  echoed  by  a  third, 
which  also  called  for  earlier  post- 
delivery  reviews  because  of  the  non- 
acceptance  requirement  imposed  on 
recipients  in  §  663.39(a). 

Sanctions.  Four  transit  agencies 
commented  on  the  issue  of  appropriate 
penalties  against  non-complying 
manufacturers.  All  were  concerned  that 
the  NPRM's  provisions,  contained  in 
S  663.39(a),  harmed  transit  agencies  as 
much  as  the  manufacturers  by 
increasing  delays  and  costs,  especially 
for  large  orders.  According  to  one 
commenter.  the  NPRM  appeared  to 
require  completed  certification  for  all 
items  before  final  delivery  could  be 
made  for  any  item. 

Commenters' Suggestions. 
Commenters  made  several  suggestions 
for  improving  the  proposals  in  the 
NPRM.  One  was  to  provide  for  UMTA- 
wide  debarment.  Another  was  to  require 
manufacturers  to  post  surety  bonds 
whenever  compliance  disputes  arose, 
which  would  cover  the  cost  of  the  non- 
complying  material,  the  cost  to  replace  it 
with  complying  material,  and  a  penahy 
of  up  to  100%  of  these  costs  to  be 
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imposed  at  the  grantees's  discretion. 
The  commentera'  third  suggestion  was 
to  allow  recipients  to  put  non-complying 
vehicles  into  revenue  service  but 
withhold  payment  until  deviations  were 
corrected.  Lastly,  they  asked  that 
S  663.39  be  clarified  to  indicate  that 
recipients  could  seek  any  remedies 
available  under  the  contract  or  by  law. 
UMTA  Response.  While  recognizing 
the  many  comments  on  the  issue  of  cost 
and  practicability  involved  in  requiring 
a  recipient  to  perform  Buy  America 
audits,  UMTA  has  decided  that  the  final 
rule  should  continue  to  require,  as  the 
NPRM  proposed,  that  the  recipient  be 
responsible  for  performing  the  Buy 
America  audits  of  rolling  stock 
purchased  with  UMTA  funds.  UMTA 
believes  this  approach  is  consistent  with 
the  statute,  the  requirement  that  the 
recipient  also  perform  bid  specification 
audits  (discussed  below),  and  best 
assures  compliance  with  Buy  America 
by  requiring  the  actual  purchasers  of  the 
rolling  stock  to  be  responsible  for 
making  certain  that  the  vehicles  meet 
the  statutory  Buy  America  requirements. 

Regarding  consistency  with  the 
statute,  neither  the  law  nor  its 
legislative  history  indicate  who  is  to  be 
responsible  for  the  audits.  Rather,  the 
statute  provides  that  manufacturer 

certification  is  not  sufficient, and 

independent  inspections  and  auditing 
shall  be  required." 

We  believe  it  is  clear,  however,  that 
the  bid  specification  audit  (discussed 
below)  should  be  done  by  the  grantee. 
Indeed,  even  in  the  absence  of  this 
statutory  provision  it  is  sound  business 
practice — if  not  a  contract 
requirement— that  a  recipient  carefully 
review  a  vehicle  it  is  purchasing  to  make 
certain  the  vehicle  complies  with  the 
specifications  set  forth  in  the  bid.  If 
Congress  did  not  mean  for  UMTA  or  a 
national  contractor  to  perform  these  bid 
specification  audits,  it  iis  not 
unreasonable  to  apply  this  same 
standard  to  the  other  audits  required  by 
the  statute:  Those  for  Buy  America  and 
compliance  with  Federal  motor  vehicle 
safety  standards  (discussed  below). 
UMTA  believes  that  there  would  be 
considerable  administrative  difficulties 
to  require  a  recipient  to  perform  only 
two  of  the  audits,  with  UMTA 
responsible  for  the  other.  Moreover,  had 
Congress  meant  for  UMTA  to  perform 
the  audits  it  could  have  explicitly  so 
required.  Accordingly,  the  agency  is 
requiring  a  recipient  to  be  responsible 
for  each  of  the  audits. 

We  recognize  that  this  could  involve 
costs  that  in  some  instances  could  be 
considerable.  As  the  docket  notes,  a 
manufacturer  can  be  expected  to  be 
reluctant  to  share  proprietary  cost  data 


with  a  recipient  involving  the  very 
vehicle  that  the  manufacturer  is  bidding 
on.  Thus  the  recipient  may  have  to  use 
an  independent  third  party  contractor  to 
perform  Ihe  audit — and  assure  the 
manufacturer  that  the  cost  data  will  be 
kept  confidential.  It  is  important  to  note, 
however,  that  the  final  rule  does  not 
require  a  recipient  to  hire  a  third  party 
to  perform  the  Buy  America  audit. 
Rather,  the  rule  recognizes  that  this  is  an 
option  that  is  likely  to  be  often  used.  On 
the  other  hand,  a  recipient  itself  could 
perform  the  audit  if  a  manufacturer  was 
willing  to  provide  cost  information  to 
the  recipient. 

In  this  connection,  a  recipient  might 
be  able  to  keep  its  Buy  America  audit 
function  independent  by  using  a 
"Chinese  wall"  and  assuring  the 
manufacturer  that  those  workers  of  the 
recipient  performing  the  Buy  America 
audit  are  prohibited  from  disclosing  any 
of  the  manufacturer's  propriety  data  to 
anyone  working  for  the  recipient.  In  fact, 
UMTA  particularly  encourages 
manufacturers  and  grantees  involved  in 
a  small  number  of  vehicle  purchases  to 
use  this  method  to  avoid  the  additional 
cost  of  hiring  an  outside  auditor. 

UMTA  also  encourages  recipients  to 
share  their  Buy  America  audits  with 
each  other,  or  to  join  together  on  related 
vehicle  buys  and  share  the  cost  of  the 
audit  function.  UMTA  would  respond  on 
a  case-by-case  basis  to  requests  to 
determine  whether  a  previously-audited 
vehicle  that  is  being  purchased  by 
another  recipient  with  some  minor 
modification,  would  require  a  new  audit. 

In  response  to  those  comments  about 
the  difficulty  of  performing  the  Buy 
America  audits,  it  is  important  to  note 
that  this  is  a  congressional  requirement 
designed  to  assure  compliance  with  the 
Buy  America  statute.  Thus,  a  recipient 
must  be  able  to  certify  to  UMTA  that  its 
rolling  stock  purchases  comply  with  the 
Buy  America  regulation  (49  CFR  part 
661).  This  congressional  mandate  was  in 
response  to  a  belief  that  recipients  and 
manufacturers  in  some  cases  were  not 
able  to  assure  total  compliance  with  Buy 
America  requirements,  and  that  an  audit 
in  each  case  would  be  necessary  to 
assure  such  compliance.  Nor  does 
UMTA  believe  that  such  audits 
necessarily  will  be  unduly  burdensome 
and  complicated.  In  response  to 
complaints  UMTA  or  its  contractors 
have  carried  out  such  audits  by 
reviewing  manufacturer  documentation 
to  determine  whether  the  regulation  was 
being  complied  with.  These  audits  can 
be  performed  in  a  timely  fashion  and  do 
not  have  to  cover  an  unduly  large 
number  of  components  and 
subcomponents. 


The  Joint  Explanatory  Statement  of 
the  Conference  Committee 
accompanying  the  STURAA 
(Conference  Report)  (H.R.  Rep.  No.  27, 
100th  Cong..  1st  Session  (1987)).  points 
out  that  the  relevant  provisions  of  the 
STURAA  are  intended  to  cover  only  the 
"major  components"  and  "primary 
subcomponents"  listed  therein. 
Therefore,  a  manufacturer's  complifance 
with  the  Buy  America  requirements  and 
the  recipient's  audit  of  such  compliance, 
may  be  limited  to  these  major 
components  and  subcomponents, 
following,  inasmuch  as  possible,  the 
listing  provided  in  the  Conference 
Report  and  reflected  in  the  Buy  America 
regulation  (49  CFR  part  661).  The  audit 
should  list  the  name  and  address  of 
each  component  and  subcomponent 
supplier  and  the  cost  of  each  item,  and 
should  provide  the  overall  percentage, 
by  cost,  of  domestic  and  foreign  parts. 
Of  course,  the  list  presented  to  the 
recipient  may,  in  order  to  protect 
proprietary  information,  not  reflect  the 
actual  cost  of  items  but  rather  their 
percentage  of  the  total  vehicle  cost. 
After  reviewing  the  audit  report,  the 
recipient  would  certify  on  the  basis  of  il 
that  the  requirements  of  49  CFR  part  661 
have  been  met.  and  would  keep  that 
certification  on  file.  The  audit  should 
also  address  where  final  assembly  of 
the  vehicles  occurred.  A  recipient  of 
course  should  make  its  certification  only 
after  it  is  fully  satisfied  that  the  Buy 
America  requirements  have  been  met, 
and  should  seek  further  information  or 
documentation  from  the  manufacturer  oi 
auditor  if  it  has  reason  to  question  the 
sufficiency  of  the  documentation  it  has. 

In  response  to  concerns  about 
sanctions,  we  have  revised  S  663.39  to 
make  it  clear  that  if  the  recipient  or  its 
agent  cannot  certify  Buy  America  or  bid 
specification  compliance,  the  recipient  i& 
not  required  to  finally  accept  the  rolling 
stock  and  may  exercise  any  legal  rights 
it  has  under  the  contract  or  at  law.  This 
provision,  however,  specifically  states 
that  it  does  not  prevent  a  recipient  and 
manufacturer  from  agreeing  to  a 
conditional  acceptance  of  rolling  stock 
pending  manufacturer's  correction  of 
deviations  within  a  reasonable  period  of 
time. 

B.  Purchaser's  Requirements 
Certification 

Overview.  Sixteen  commenters 
addressed  a  variety  of  concerns  related 
to  part  663's  purchaser  requirements 
certification  provisions.  In  the  NPRM, 
UMTA  had  proposed  that  a  recipient  be 
responsible  for  assuring  compliance 
with  its  own  specifications.  Several 
commenters  stated  that  the  pre-award 
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provisions  were  Unworkable  and  several 
believed  post-deljvery  operational 
testing  requirements  should  be  limited. 
On  the  other  hand,  many  endorsed  the 
idea  of  doing  postnielivery  visual 
inspections  on  all  rolling  stock.  Costs 
were  not  emphasUed.  in  contrast  to  the 
concern  they  caused  with  respect  to  the 
FMVSS  and  Buy  America  certificabons. 
Commenters  werp  very  concerned, 
however,  that  th4  NPRM  lacked 
flexibility  with  raspect  to  the 
acceptability  of  post-award  changes  and 
minor  deviations,  and  about  the  extent 
of  operational  teiting  and  visual 
inspection  required.  Some  were  also 
concerned  about  compliance  disputes 
resolution  penalties,  and  the  conflict 
between  the  NPRM's  post-deUvery 
requirements  and  rail  rolling  stock 
procurement  practices. 

Deviations.  Fo^  commenters 
criticized  the  NP^M*!  pre-award 
provisions,  statii^g  that  they  were  in 
irreconcilable  coiiflict  with  actual 
procurement  praitices.  The  NPRM^s 
§  663.21  required  pre-award  certification 
to  be  complete  before  contract 
fmalization  whil«  §  663.29  required  the 
auditor  to  certify  that  the  recipient  was 
agreeing  to  purdiase  the  same  item  set 
out  in  the  bid  specifications.  The 
commenters  explained  that,  in  contrast 
to  these  requirements,  current  practice 
set  out  relatively  general  specifications 
in  the  IFB  or  RFI\  that  die  recipient  and 
vendor  determined  final  design 
specifications  doing  negotiations  after 
the  initial  contract  award,  and  that  the 
vendor  did  not  select  its  subcontractors 
until  the  final  design  specifications  were 
agreed  upon.  Tbf  commenters  argued 
that  the  time  fira^oes  for  the  pre-award 
certification  andjthese  industry 
practices  were  ii)  direct  conflict  aiHl  in 
their  opinion  thelNPRM's  requirements 
could  not  be  satisfied. 

Two  commenters  were  concerned 
about  the  authoi^ty  to  be  given 
independent  auqitors.  Th^  feared  that 
auditors  could  become  overly  concerned 
about  minor  deviations  and  might  halt 
or  delay  production  until  deviations 
were  corrected.  They  worried  that  such 
actions  would  increase  costs  and  delay 
introduction  of  new  vehicles  into 
revenue  service.  Commenters  did  not 
argue  that  the  post-delivery 
certifications  ware  impossible.  They  did. 
however,  make  «  number  of  suggestions 
for  improving  th^  provisions  to  minimize 
delays  and  cut  cjosts.  which  are 
discussed  beloW. 

Six  commenters  raised  the  issue  of  the 
NPRM's  rigidity  with  respect  to  later 
post-award  modifications  and 
deviations  from  bid  specifications  due  to 
unavailability  o  parts  or  changes  in 


technology.  They  asked  that  i  OGHJaT* 
language  be  changed  to  reflect  the 
acceptability  of  substituted  parts  or  the 
incorporation  of  new  technology.  They 
also  asked  UKfTA  to  set  gnidehnes  ftn- 
accepting  rolling  stock  with  minor 
deviations. 

One  connmenter  suggested  revising 
§  G63.37's  language  to  require 
certification  that  "rolling  stock  is  in  all 
material  respects  the  same  item  set  out 
in  the  contract  document"  The 
commenter  contended  that  revising  the 
language  in  this  manner  would  allow 
transit  agencies  to  certify  rolling  stock 
even  when  minor  deviations  were 
present  and  clarified  that  transit 
agencies  could  rely  on  aU  contract 
documents  for  the  post-delivwy 
certification,  including  bid 
qiecifications.  final  design 
requirements,  and  change  orders. 

Commenters  also  asked  that  S  663.37 
be  modified  to  permit  them  to  perform 
post-delivery  related  inspections  while 
the  rolling  stodc  was  still  at  the 
manufacturing  plant  They  argued  that 
this  would  eliminate  transportation 
costs  to  and  from  the  recipient  and 
shorten  any  delay  before  the  vehicles 
were  placed  in  revenue  service. 
Testing  and  Inspections.  Six 
commenters  were  concerned  about  the 
operational  testing  and  visual  inspection 
requirements  imposed  by  }  663.37.  One 
believed  the  operational  testing 
requirement  was  unnecessary  and 
would  substantially  increase  costs.  That 
commenter  preferred  limiting 
certification  requirements  to  visual 
inspection  of  one  prototype  vehicle.  Two 
others  beUeved  that  post-delivwy 
operational  testing  was  acceptable  if 
limited  to  one  vehicle,  imless  mayor 
changes  were  made  to  subsequent 
vehicles  on  the  same  procurement  A 
fourth  commenter  argued  that  the 
NFRM's  post-delivery  certification  came 
too  late  to  be  effective.  That  commenter 
proposed  requiring  periodic  checks  on 
compUance  from  the  time  the  vendor 
was  given  notice  to  proceed  throu^iout 
the  entire  manufacturing  process  until 
final  delivery.  The  commenter  also 
argued  that  deviations  would  be  cau^t 
when  they  could  most  easily  be 
corrected  and  that  this  would  cut  down 
on  post-delivery  delays  and  associated 
costs.  The  last  two  commenters  favored 
post-delivery  visual  inspection  of  all 
vehicles  to  ensure  compliance. 
Rail  Rolling  Stock.  Another 
commenter  was  concerned  that  pott- 
delivery  certification  came  too  late  to 
serve  any  useful  purpose  for  rail  rolling 
stock  purchases.  The  primary  sources  of 
the  commenter's  concern  apparently 
centered  on  manufacturers' 


accountability  for  correcting  deviations 
in  light  of  the  complexity  involved  in 
building  railcars  together  with  the 
practice  in  rail  rolling  stock 
procurements  of  making  periodic 
payments  of  up  to  80  percent  of  the 
contract  price  prior  to  delivery.  This 
commenter  also  preferred  periodic 
inspections  during  the  manufacturing 
process. 

Sanctions.  One  commenter  was 
concerned  that  S  e63.39(b)'s  language 
was  not  broad  enough.  The  commenter 
suggested  modifying  this  subsection  to 
clarify  that  all  other  applicable  legal  and 
contract  remedies  were  available.  The 
commenter  also  suggested  modifying  the 
section  to  permit  recipients  to  recover 
both  the  cost  of  deviating  materials  and 
the  cost  of  correcting  the  deviations. 

UMTA  '8  Response.  After  careful 
evaluation  of  the  commenters'  concerns 
regarding  the  NPRM's  bid  specification 
provisions,  and  its  own  re-assessment  of 
section  319,  UMTA  has  concluded  the 
following. 

First  commenters  were  unduly 
concerned  about  the  NPRM's  [we-award 
bid  specification  provisions.  The 
NPRM's  SS  663.21  and  663.29  were 
relatively  general  in  their  requirements. 
The  NPRM  did  not  require  detailed 
design  specifications  or  prototype 
vehicles  at  this  stage.  The  NPRM's  only 
requirement  was  sufficient  congruency 
between  the  recipient's  bid 
specifications  and  the  vendor's  proposal 
to  support  certification  that  the  recipient 
was  purchasing  what  it  asked  for  in  its 
bid  specifications.  For  example,  if  bid 
specifications  called  for  ten  diesel- 
powered,  air  conditioned  buses  with 
seating  capacity  for  forty  people,  and 
the  contractor's  proposal  documentation 
met  these  requirements  at  the  pre-award 
stage,  the  auditor  could  certi^ 
compliance.  Furthermore,  subsequent 
agreement  to  use  a  particular  type  of 
seat  or  seat  covering,  or  a  change  order 
to  increase  seating  capacity  to  forty- 
two,  would  not  negate  the  vaUdity  of  the 
original  pre-award  certification,  ha  Ught 
of  what  we  perceive  as  a  misconception 
of  the  NPRM's  requirements,  we  have 
therefore  concluded  that  it  is 
uimecessary  to  revise  the  provisions  to 
accommodate  a  nonexistent  time  frame 
conflict  In  our  opinion,  the  pre-award 
certification  should  flow  directly  from 
the  recipient's  pre-award  determination 
of  which  vendore  are  responsive  and 
responsible  bidders.  We  have,  however, 
added  a  requirement  that  the  pre-award 
certification  include  a  statement  that  the 
manufacturer  is  capable  of  constructing 
the  vehicles. 

Second,  we  believe  that  commentere' 
concern  regarding  the  acceptabiHty  of 
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minor  deviations  and  the  threat  of 
delays  due  to  auditors'  stop  orders  was 
also  misplaced  for  two  reasons.  First, 
§  663.39(b)  gave  recipients  the  discretion 
to  accept  or  reject  rolling  stock  which 
could  not  be  certified  due  to  deviations 
from  the  contract's  terms.  Second, 
auditors,  whether  in-house  or 
independent,  act  as  agents  of  the 
recipient  and  the  recipient  therefore  can 
develop  its  own  criteria  for  accepting 
minor  deviations  or  requiring  auditors  to 
consult  with  it  before  taking  any  action 
to  halt  or  delay  production.  UMTA 
believes  that  decisions  on  how 
deviations  from  specification  terms 
should  be  dealt  with  are  better  left  to 
the  recipient  and  auditor.  We  therefore 
do  not  deem  it  necessary  to  set 
guidelines  for  accepting  minor 
deviations  or  to  modify  S  663.37'8 
provisions  as  suggested. 

Third,  the  NPRM's  9  863.37  specified 
that  compliance  would  be  determined  in 
accordance  with  the  terms  of  the 
contract,  not  the  terms  of  the  pre-award 
bid  specifications.  We  have  revised  this 
in  the  final  rule,  however.  Because 
change  orders  or  modifications  normally 
are  reflected  in  the  specifications, 
compliance  certification  should  be 
based  upon  the  contract  specifications, 
including  any  changes  reflected  in  those 
specifications. 

Fourth,  we  have  changed  our  position 
with  respect  to  the  issue  of  operational 
testing  and  visual  inspection 
requirements.  While  the  NPRM  left  to 
the  recipient  the  issue  of  whether  in- 
plant  inspection  was  necessary,  we 
have  decided  in  the  final  rule  to  require 
the  recipient  to  have  an  in-plant 
inspector  at  the  manufacturer  site  for 
any  procurements  of  ten  or  more  buses 
or  any  number  of  rail  cars  or  other 
rolling  stock.  This  is  consistent  with  the 
statute,  which  provides  that  "*  *  * 
independent  inspections  and  auditing 
shall  be  required."  (Emphasis  supplied.) 
This  is  also  a  good  business  practice 
that  has  long  been  encouraged  by 
UMTA  in  its  grant  management 
circulars.  In  fact,  most  recipients 
already  use  some  form  of  in-plant 
inspection  in  their  rolling  stock 
procurements.  A  recipient  could  join 
with  other  recipients  purchasing  the 
same  rolling  stock  in  paying  for  the  in- 
plant  inspection.  The  only  requirement 
regarding  this  inspection  in  the  final  rule 
is  that  the  inspector  not  be  an  agent  or 
employee  of  the  manufacturer. 

'The  inspector  would  prepare  a  report 
providing  accurate  records  of  all  vehicle 
construction  activities  and  summarizing 
how  the  construction  of  the  vehicles  and 
their  operational  characteristics  met  (or 
did  not  meet)  the  terms  of  the  contract 
specifications. 


Upon  delivery  of  the  vehicles  to  the 
recipient,  and  after  reviewing  the  report, 
the  recipient  would  make  a  visual 
inspection  and  road  test  of  the  vehicles 
to  make  certain  that  they  met  the 
contract  specifications.  The  recipient 
would  then  certify  to  this  effect,  and 
keep  that  certification  on  file. 

For  a  bus  procurement  of  10  or  fewer 
buses  or  for  procurement  of  any  number 
of  vans  manufactured  by  the  automobile 
companies  (and  unmodified),  in-plant 
inspection  would  not  be  required.  Only 
a  visual  inspection  and  a  road  test  after 
delivery  to  the  recipient  would  be 
required  for  such  purchases.  On  the 
basis  of  this  review,  a  recipient  would 
certify  compliance  with  the  specification 
and  would  keep  that  certification  on  file. 

Fifth,  regarding  the  difficulties  some 
commenters  perceived  in  relation  to 
railcar  procurement  practices  and  the 
feasibihty  of  post-delivery  compliance 
certification,  we  recognize  the 
complexity  involved  in  designing  and 
building  rail  rolling  stock.  We  also 
recognize  that  the  level  of  e^ort 
involved  in  producing  railcars  probably 
requires  recipients  to  make  substantial 
periodic  payments  against  the  contract 
price.  Nevertheless,  we  are  not 
convinced  that  these  "facts  of  railcar 
procurements"  affect  the  in-plant 
inspection  requirement.  At  the  same 
time,  however,  UMTA  intends  these  in- 
plant  inspections  to  be  consistent  with 
current  industry  practices.  This  is 
particularly  true  in  the  railcar  industry 
where  the  construction  of  a  vehicle  may 
stretch  out  over  a  period  of  time.  In 
short  because  of  the  length  of  the 
construction  period,  in-plant  inspection 
in  the  railcar  industry  may  be  more 
periodic  than  that  for  the  bus  industry, 
although  the  resulting  report  should  be 
equally  comprehensive  in  both  cases. 

Lastly,  we  considered  the 
commenters'  request  for  a  clarification 
of  the  remedies  available  to  recipients 
under  (663.39(b)  of  the  NPRM.  We 
believe  the  language  of  that  section  was 
sufficient  to  cover  situations  which 
amotmt  to  breach  of  contract,  i.e., 
delivering  a  vehicle  which  does  not  meet 
the  contract's  specifications.  We 
nonetheless  recognize  recipients' 
concern  that  this  NPRM  provision  was 
open  to  a  contrary  interpretation 
limiting  recipients  to  contract  remedies 
when  other  statutory  or  common  law 
remedies  might  also  be  available.  We  do 
not  wish  to  deprive  recipients  of  such 
alternative  remedies  and  have  therefore 
revised  S  663.39  in  the  final  rule  to 
include  any  other  remedies  available 
under  the  Uiw. 


C.  Compliance  with  Federal  Motor 
Vehicle  Safety  Standards 

The  commenters  addressed  a  number 
of  concerns  regarding  the  FMVSS 
certification  requirements  of  part  663. 
Their  concerns  included  (1)  the 
inapplicability  of  FMVSS  to  rail  rolling 
stock.  (2)  general  support  for  an 
exemption  for  cars  and  vans,  (3)  the 
redundancy  of  the  independent  testing 
requirement,  (4)  the  practicability  of  the 
safety  audit  at  the  pre-award  stage.  (5) 
the  likelihood  that  the  NPRM's  safety 
audit  requirements  would  lead  to 
recipient  liability  for  negligent 
certification,  and  (6)  the  safety  audit's 
cost  to  recipients  and  vendors.  Each  of 
these  issues  is  discussed  at  length 
below. 

Inapplicability  of  FMVSS  to  Rail 
Rolling  Stock.  Five  commenters  called 
attention  to  the  fact  that  the  NPRMs 
safety  certification  was  tied  to  the 
FMVSS  and  therefore  did  not  apply  to 
rail  rolling  stock.  The  comments 
refiected  some  confusion  as  to  whether 
such  testing  nevertheless  would  be 
required  for  railcars.  One  commenter 
stated  that  testing  railcars  for  FMVSS 
compliance  would  be  an  inappropriate 
use  of  scarce  transit  resources.  This 
commenter  made  two  additional 
observations:  First,  that  railcars 
normally  are  not  designed  at  the  time  of 
contract  award  and,  second,  that  the 
Federal  Railroad  Administration,  the  ' 
Association  of  American  Railroads,  and 
local  public  utihty  commissions  have 
their  own  safety  standards  specifically 
applicable  to  railcars.  Other 
commenters  realized  that  the  provision 
for  certifying  non-applicability  of 
FMVSS.  contained  in  S  663.25(a)(2)  of 
the  NPRM,  applied  to  rail  rolling  stock 
but  they  nonetheless  requested 
clarification  of  this  point  in  the  final 
rule. 

Exemptions  for  Cars  and  Vans. 
Fifteen  commenters  responded  to  the 
question  in  the  NPRM  about  whether 
cars  and  vans  ought  to  be  exempted 
from  FMVSS  certification  requirements. 
All  but  one  conunenter  favored 
exempting  cars  and  vans  from  these 
requirements.  The  principal  points 
advocated  include  the  following: 

First  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
currently  requires  all  motor  vehicles  to 
meet  certain  Federal  motor  vehicle 
safety  requirements  before  these 
vehicles  are  offered  for  sale.  The 
commenters  pointed  out  the  NHTSA 
requires  manufacturer  self-certification 
of  compliance  for  this  purpose, 
undertaking  enforcement  actions  against 
noncomplying  manufacturers  when 
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necessary.  The  majority  of  commenters 
argued  that  UMtX  and  recipients 
should  be  able  to  Nly  on  the  same 
certifications,  at  I^ast  for  standard, 
unmodiHed  cars  md  vans.  Several  also 
contended  that  other  governmental 
agencies  accept  t^ese  self-certifications. 

Second,  pro-exf  mption  commenters 
contended  that  siippKers  of  vehicles 
modified  to  trans|>ort  the  elderly  and 
handicapped  would  either  increase 
prices  or  withdraw  from  the 
marketplace  if  foBced  to  absorb  the  cost 
of  additional,  independent  safety 
testing.  They  argqed.  third,  that 
Congress  was  cortcemed  about  vehicles 
in  "regular"  revenue  service,  i.e.,  buses, 
rather  than  cars  and  vans  when  it 
adopted  section  319  of  STURAA. 

Other  more  geiieral  comments  made 
by  pro-exemption  conwnenters  were 
that:  (1)  Manufaclurer  self-certification 
augmented  with  State  safety  inspections 
ought  to  meet  the  safety  requirements  of 
section  319  of  ST^^AA  and  part  083; 
and  (2]  legal  costs  resulting  bom 
NHTSA  enforcenient  or  judicial 
proceedings  constitute  a  substantial 
incentive  for  maniufacturer  compliance 
with  Federal  motbr  vehicle  safety 
requirements.  These  commenters  also 
contended  that  the  effect  of  negative 
publicity  arising  from  apparent 
noncompliance  vnould  have  a  similar 
effect. 

Only  one  como  lenter  opposed 
exempting  cars  a  id  vans  &om  FMVSS 
certification  requ  rements.  That 
commenter  arguejd  that  an  exemption  for 
cars  and  vans  was  inappropriate 
because  of  the  mpdi^cations  made  to 
these  vehicles  foi  carrying  the  elderly 
and  handicapped 

Another  commenter.  while  not 
opposing  the  ides  of  exempting  cars  and 
vans  from  the  .NTl^f  s  FMVSS 
certification  requirements,  questioned 
whether  such  an  jxemption  could  be 
justified.  That  co  nmenter  pointed  out 
that  the  languaga  of  section  319  made  no 
distinction  betwgen  cars  and  vans  and 
other  rolling  stoc|c.  That  commenter 
urged  UMTA  to  5nd  ways  to  reduce  the 
cost  of  FMVSS  certification  and 
suggested  modiraing  the  rule  to  allow 
bidders  to  include  evidence  of 
independent  compliance  testing  in  their 
bid  documentation.  That  commenter 
also  proposed  making  such  information 
acceptable  as  evidence  for  certification 
purposes.  Doing  fo,  it  argued,  would 
help  to  eliminate  further  delays  in  the 
procurement  process. 

Redundancy  of  the  NPRM's 
Independent  Tespng  Requirement 
Seventeen  com!r^nters  addressed  this 
issue,  generally  advocating  elimination 
of  the  NPRM's  safety  provisions.  Also 
citing  NHTSA's  Requirement  that  motor 


IMI 


vehicle  manufacturers  certify  FMVSS 
compliance,  these  commenters  argued 
that  vehicle  manufacturers  have 
established  sophisticated  testing 
progranM  to  comply  with  this  NHTSA 
mandate.  The  commenters  therefore 
contended  that  the  NPRM's  independent 
certification  requirements  would  be  a 
waste  of  both  time  and  mcmey. 

The  commenters  also  disfavored 
independent  safety  testing  because 
adequate  means  of  sharing  certificatioa 
information  were  not  provided  for  in  the 
NPRM.  The  commenters  pointed  out  Aat 
§  663.25(bJ  of  the  NPRM  permitted 
NHTSA  or  an  Independent  laboratory  to 
re-issue  certification  reports  fa  certain 
circomstances.  They  noted  language  In 
the  NPRM's  preamble  discussing 
5  663.25  which  said.  "In  order  to  avoid 
duplication  of  effort  this  section  also 
provides  that  a  laboratory  or  NHTSA 
may  reissue  a  safety  certification  it 
issued  for  one  recipient  if  another 
recipient  is  purchasing  the  same  rolling 
stodu "  53  FR  40851.  The  commentoa 
concluded  that  1 663.25's  attempt  to 
avoid  duplication  of  effort  was 
undermined  by  the  lack  of  a 
clearinghouse  or  some  other  means  of 
sharing  certification  information,  and 
that  this  deficiency  would  lead  to 
"regulatory  overkill"  with  recipients 
retesting  essentially  identical  vehicles 
over  and  over  again  simply  because 
they  were  unaware  of  previous 
certifications 

Third,  the  commenters  argued  that  the 
NPRM's  safety  provisions  exposed 
recipients  to  liability  for  negligent 
certifications,  shifting  that  burden  away 
from  the  manufacturers  who  were  in  the 
best  position  to  ensure  compliance  with 
Federal  motor  vehicle  safety 
requirements. 

Practicability.  Thirty-one  commenters 
questioned  the  adequacy  of  various 
aspects  of  part  663's  safety  requirements 
and  their  effects  on  rolling  stock 
procurement  practices.  The  concerns 
ranged  from  the  NPRM's  time  frame  for 
completing  safety  certifications,  to  the 
availability  of  independent  testing 
laboratories  (alluded  to  above),  to  the 
adequacy  of  the  NPRM's  giudelines  for 
determining  when  re-testing  becomes 
necessary.  The  commenters'  concerns 
are  addressed  more  fully  below. 

The  NPRM's  5  863.21  required 
recipients,  as  part  of  the  preaward  audit, 
to  complete  safety  compliance 
certifications  before  entering  into  a  final 
contact  with  the  vendor.  The 
commenters  found  this  time  frame  not 
only  unrealistic  but  also  inherently 
incompatible  with  existing  rolbng  stock 
procurement  processes.  The  commenters 
stated  that  if  the  NPRM's  provisions 
were  adopted,  they  anticipated 


significant  ddays  to  result  Where 
mandatory  time  limits  apply  to  bkl 
procedures,  the  commenters  warned 
that  many  transit  agencies  would  be 
forced  to  reprocess  whole  procurements 
as  a  result  of  the  NPRM's  requirements. 
The  commenters  contended  that  this 
would  increase  administrative  costs 
substantially,  nearly  doubling 
paperwork  requirements  and  Increasing 
costs  for  both  recipients  and  bidders. 

The  commenters  also  expressed 
concern  that  {  e63.21'8  time  frame  would 
reduce  the  parties'  flexibibty  In 
negotiating  detailed  specifications  after 
contract  finalization.  The  commenters 
pointed  out  that  current  procedures 
permit  recipients  and  vendors  to 
negotiate  specific  details  on 
component,  customized  features,  and 
so  forth  after  contract  formation. 

According  to  the  commenters,  vendors 
decide  which  subcontractors  and 
suppliers  they  will  use  and  where  fuiuJ 
assembly  will  take  place  after  these 
post-contract  negotiations  are  complete. 
TTie  commenters  argued  that  this 
practice  increases  vendors*  liquidity  by 
permitting  them  to  keep  inventories  to  a 
minimum,  that  it  allows  vendors  to  keep 
labor  and  facilities  costs  down  and  take 
advantage  of  competitive  pricing  among 
suppliers  and  subcontractors  until 
contract  fmalization.  The  commenters 
argued  further  that  vendors  are  able  to 
pass  their  savings  along  to  recipients  in 
the  form  of  lower  bids,  in  turn  allowing 
recipients  to  increase  the  productivity  of 
scarce  transit  dollars.  Implementation  of 
§  663.21  with  regard  to  the  safety 
certification  would,  the  commenters 
contended,  either  drastically  reduce  this 
fiexibility  or  lead  to  certifications 
bearing  little  relation  to  final 
procurement  products. 

With  regard  to  their  concern  about  the 
availability  of  independent  laboratories 
capable  of  performing  complete  FMVSS 
certifications,  the  conimenters  pointed 
out  that  because  the  Motor  Vehicle 
Safety  Act  15  U.S.C.  1403,  requires 
manufacturer  self-certification,  most 
testing  facilities  are  affiliated  directly 
with  manufacturers.  According  to 
recipients  comments,  their  ability  to 
obtain  the  necessary  independent 
certifications  is  undermined  seriously  by 
this  manufacturer-laboratory  affiliation. 
The  situation  was  further  exacerbated 
by  the  lack  of  in-bouse  expertise  in  all 
but  the  largest  transit  agencies. 

Finally,  eight  commenters  were 
concerned  that  the  NPRM's  FMVSS 
audit  requirements  did  not  give 
adequate  guidance  on  the  question  of 
retesting.  They  asked  for  clarifications 
on  such  questions  as  (1)  how  much 
change,  if  any,  would  be  permitted 
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before  retesting  becomes  necessary.  (2) 
would  all  components  have  to  be 
retested  or  could  retesting  be  limited  to 
the  components  directly  affected.  (3) 
who  would  decide  if  retesting  were 
necessary,  (4)  who  would  initiate  the 
retesting  process.  (5)  who  would  pay  for 
retesting,  and  (6}  who  would  resolve 
disputes  when  one  recipient  introduced 
chang:es  to  a  basic  design  and  decided 
retesting  was  unnecessary  while 
another  recipient  introduced  the  same 
changes  but  decided  retesting  was 
necessary. 

Liability.  As  alluded  to  in  earlier  parts 
of  this  discussion,  several  recipienl- 
commenters  were  worried  that,  because 
they  would  have  to  certify  PMVSS 
compliance  t>efore  accepting  rolling 
stock,  they  would  also  be  made  liaMe 
for  any  losses  resulting  from  a  negligent 
certification.  One  commenter,  a  State 
transportation  department,  pointed  out 
that  even  though  it  was  protected  froin 
liability,  because  the  State  had  not 
waived  its  sovereign  immunity,  the  law 
was  uncertain  as  to  whether  that 
protection  would  extend  to  its 
inspectors. 

Other  commenters  on  this  issue, 
primarily  transit  agencies  and  State 
transportation  departments,  believed 
that  shifting  the  burden  of  making 
FMVSS  compliance  certifications  would 
be  inappropriate  because  vehicle 
manufacturers  are  in  a  better  position  to 
detect  and  correct  any  flaws  in  design  or 
construction.  They  felt  that  the  NPRM 
did  not  address  this  issue  adequately. 
Costs.  Because  of  the  importance  of 
the  various  cost  issues,  they  are  dealt 
with  in  a  s^mrate  section  covering 
financial  burdens  resulting  from  the 
NPRM  as  a  whole. 

Commenters'  Suggestions.  The 
commenters  believed  that  only  two 
alternatives  were  capable  of  satisfying 
the  NPRWs  safety  requirements.  TTiey 
contended  that  either  manufacturers 
would  have  to  provide  prototypes  for 
FMVSS  testing  as  part  of  the 
procurement  process  or  recipients  would 
have  to  buy  vehicles  that  were  already 
certified.  "ITie  commenters  argiied  that 
the  first  alternative  could  double 
procurement  costs,  especially  for 
smaller  transit  agencies  that  only  buy 
one  or  two  vehicles  at  a  time.  On  the 
other  hand,  they  concluded  that  the 
second  alternative  could  stultify 
innovaticms  in  transit  vehicle 
technology.  In  their  ophiiaa.  the  NWM's 
lack  of  guidelines  for  determining  what 
constitutes  the  "same"  vehicle  design 
would  magnify  the  latter  effect.  The 
commenters  concluded  that  both  these 
alternatives  therefore  were  undesirable. 
Because  of  perceived  inadequacies  in 
the  NPRM's  safety  provisions. 


conunenters  made  many  suggestions  to 
rectify  the  situation.  Many  commenters 
suggested,  for  example,  that  UMTA  or 
NHTSA  undertake  the  task  of  certifjring 
FMVSS  compUance.  They  contended 
that  such  a  change  would  ensure 
independence  in  the  certification 
process,  minimize  duplication  of  effort 
by  transit  agencies,  and  provide  a 
centralized  source  for  information  on 
certified  vehicles.  A  few  conunenters 
also  suggested  that  UMTA  could  require 
grantees  to  buy  only  those  vehicles  so 
certified  whenever  Federal  funds  are 
involved. 

A  second  frequent  suggestion  made  by 
commenters  was  to  permit  bidders  to 
include  evidence  of  independent  testing 
in  their  bid  documents.  The  commenters 
also  recommended  that  such 
informatioQ  should  be  acceptable 
evidence  for  FMVSS  certification 
piuposes. 

liie  commenters  also  proposed 
exempting  small  transit  agencies  or 
small  purchases  from  the  FMVSS 
requirement.  Proponents  fustified  such 
an  exemption  based  on  the 
disproportionate  administrative  burdens 
and  costs  the  NPRM  would  create  in 
such  situations. 

Finally,  two  commenters  suggested 
establishing  a  committee  from  the 
transit  iiuhistry  with  the  power  to  hear 
disputes  and  make  binding  decisions 
resolving  them. 

UMTA 's  Response.  After  careful 
consideration  of  the  comments.  UMTA 
has  decided  to  substantively  revise  its 
proposal  in  the  NPRM.  UMTA  bases  this 
decision  on  its  assessment  of  the 
statutory  requirements  i^  section  319 
and  on  its  own  evaluation  of  the 
NPRM's  impact  on  recipients  and 
vendors.  In  making  this  decision,  UMTA 
determhied  that  the  following  factors, 
drawn  from  the  comments,  were 
important  considerations. 

First,  insufficient  numbers  of  non- 
manufacturer  affiliated  testing 
laboratories  and  expert  consultants  are 
available  to  ensure  that  independent 
certifications  can  be  made.  Second, 
testing  costs  would  be  overly 
burdensome  on  the  majority  of  transit 
agencies  because  of  the  extensiveness 
of  the  testhig  required  and  because 
some  of  the  tests  could  involve 
destruction  of  all  or  part  of  the  test 
vehicle.  Third,  the  NPRAfs  requirement 
for  certification  before  contract 
finalization  is  in  direct  conflict  with 
customary  procurement  practices  and  its 
imposition  would  either  undermine  the 
parties'  Qexibihty  in  negotiating 
customized  requirements  ot  result  in 
safety  certifications  that  bear  httle 
relationship  to  the  final  product 
supplied.  Fourth,  the  threat  of  NHTSA 


enforcement  action,  tort  liability  based 
on  negligent  certification,  and  loss  of 
business  due  to  negative  publicity 
arising  from  noncompliance  with 
FMVSS  provides  a  substantial  incentive 
to  manufacturers  to  comply  with  FMVSS 
requirements. 

UMTA  also  considered  the  option 
suggested  by  several  commenters  that 
either  UMTA  or  NHTSA  take 
responsibility  for  FMVSS  certification. 
UMTA  concluded  that  such  a  significant 
change  in  either  agency's  mandate  or 
responsibility  was  not  what  Congress 
intended  in  adopting  this  requirement. 
Accordingly,  we  have  decided  that, 
since  manufacturer  certification  of 
compliance  is  required  by  NHTSA  under 
the  FMVSS,  and  since  Congress  did  not 
appear  to  intend  to  significantly  change 
the  method  of  compliance  of  this 
requirement,  a  grantee  can  satisfy  the 
safety  audit  requirements  of  section  319 
by  certifying  that  it  will  require  the 
manufacturer  to  provide,  both  at  the  pre- 
award  and  post-delivery  stage,  self 
certification  information  necessary  to 
meet  the  FMVSS.  Essentially,  this  means 
that  a  manufacturer  would  describe  in 
writing  the  content  of  the  certification 
label  contained  on  the  vehicle  pursuant 
to  49  CFR  part  567.  (If  a  new  model 
vehicle  is  to  be  built  in  response  to  the 
specification,  in  which  case  no  FMVSS 
certification  would  be  available  at  the 
pre-award  stage,  the  manufacturer 
should  so  state  in  its  statement  to  the 
purchaser.)  The  manufacturer's 
responsibilities  with  respect  to  NHTSA 
would  remain  unchanged.  We  believe 
the  existing  sanctions  applicable  to 
manufacturers  for  false  or  inaccurate 
certifications  under  the  FMVSS  are 
sufiiciently  effective  that  a  separate  and 
independent  review  by  an  UMTA 
recipient  would  be  redundant  and 
costly.  Nor  do  we  believe  such  an 
independent  and  costly  review  was 
meant  to  be  imposed  by  Congress. 

If  a  vehicle  was  not  subject  to  the 
Federal  Motor  Vehicle  Safety  Standards, 
a  recipient  would  so  certify  based  upon 
a  manufacturer's  certiftcaboo  to  that 
effect.  Finally,  in  response  to  comments, 
this  section  vronld  clearly  specify  that  it 
was  not  applicable  to  rolling  stock  that 
is  not  a  motor  vehicle — sudi  things  as 
rail  cars,  ferrsrtMMts  and  the  like. 

D.  Financial  Impact 

Overview.  Thirty-seven  commenters 
contended  that  the  NPRMs  provisions   . 
would  significantly  increase  rolling 
stock  procurement  costs.  Eleven 
provided  more  detailed  estimates  in 
terms  of  dollars  and  delays,  almost  all  of 
which  related  to  the  FMVSS  or  Buy 
America  requirements. 
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Specific  Cost  Estimates.  Regarding 
FMVSS  costs,  ona  commenter  estimated 
that  it  would  take  2-8  weeks  and  cost 
$25.000-$150.000  per  vehicle,  depending 
on  size  and  complexity,  to  certify 
compliance.  Accwding  to  another 
commenter.  35  Federal  Motor  Vehicle 
Safety  Standards  apply  to  buses  and  the 
average  cost  of  testing  would  be  $5000 
per  test.  The  low^t  cost  estimate  for 
FMVSS  certificatiJDn  was  $2.500-$10.000 
per  proc\irement.  | 

In  regard  to  Buy  America  costs,  one 
commenter  estimated  it  would  take  5 
days  to  certify  vajis  and  50  days  to 
certify  buses.  A  second  stated  that  bus 
certification  woul^  cost  $32,000  and 
railcars  between  $110,000  and  $225,000. 

Estimates  of  th«  overall  cost  impact  of 
the  NfPRM  ranged!  from  S40.00O-$60,000 
per  year  for  in-house  certification  to 
$ll,68(>-$66,000  a$d  $81,80O-$151,800  per 
year  for  third-party  certification. 

Effect  on  Smalf  Transit  Agencies. 
Several  commenters  were  concerned 
that  the  NPRM  would  have  a 
disproportionately  severe  impact  on 
smaller  transit  a^ncies.  Small  transit 
agencies  were  denned  generally  as 
agencies  serving  |  population  of  fewer 
than  200,000  people  or  which  buy  fewer 
than  10  vehicles  per  year.  Because  such 
recipients  would  be  unable  to  spread 
costs  over  a  suHlfiently  large 
procurement  basfl.  the  commenters 
feared  that  the  increased  cost  per 
vehicle  would  senously  impair  their 
purchasing  power,  forcing  them  to  cut 
the  number  of  vekicles  purchased  even 
though  NPRM-releted  costs  were  eligible 
for  UMTA  funding. 

Other  Concern$.  Commenters 
believed  NPRM  costs  were  unjustified 
because  Congresf  had  intended  the 
erve  as  a  secondary 
ice  verification. 
Renters  contended  that, 

called  for  the 
!  information,  a 
^ta  sharing  did  not 
:  did  not  provide 
guidance  for  developing  the 
infrastructure  needed  to  implement  that 
goal.  Third,  the  ctommenters  criticized 
the  NPRM  for  promoting  the 
establishment  of  |a  new  group  of 
consultants  to  perform  the  work.  Fourth, 
they  pointed  out  that  few  transit 
agencies  have  in'jhouse  experts  and  that 
few  laboratoriesbr  consultants  were 
available,  apart  rom  those  affiliated 
with  rolling  stocH  manufacturers.  The 
commenters  contended  that  all  these 
factors  correlated  into  high 
implementation  costs,  assuming  some  of 
the  NPRM's  provisions  were  even 
possible. 

Commenter  Rt  commendations.  As  a 
result  of  the  dra\  irbacks  they  saw  in  the 


certifications  to  i 
means  of  complia 
Second,  the  cor 
although  the  NPF 
recipients  to  shaij 
mechanism  for  d^ 
exist  and  the  NP| 
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NPRM.  commenters  made  a  number  of 
suggestions  for  alleviating  its  financial 
impact,  some  of  which  have  been 
addressed  in  other  sections  of  this 
preamble.  Their  suggestions  Included 
exempting  smaller  transit  agencies  from 
the  NPRM's  provisions;  having  UMTA. 
NHTSA  or  an  independent  consultant 
perform  the  FMVSS  and  Buy  America 
certifications  for  entire  classes  of 
vehicles;  permitting  manufacturers  to 
Include  certifications  done  by 
independent  consultants  in  their  bid 
documentation  packages  which  would 
suffice  for  pre-award  certifications 
while  visual  inspections  of  final 
products  served  for  post-delivery 
certification;  requiring  manufacturers  to 
post  surety  bonds  to  cover  the  cost  of 
noncomplying  materials  and  the  cost  of 
replacing  them;  and  having  UMTA 
certify  pre-existing  transit  agency 
procedures  which  meet  the  requirements 
of  section  319  of  STURAA.  rather  than 
requiring  those  agencies  to  adopt  the 
NPRM's  requirements. 

The  commenters  also  asked  that  the 
final  nde  be  prospective  only,  exempting 
procurements  in  progress  from  the 
provisions,  and  that  testing  for  FMVSS 
and  Buy  America  compliance  be  limited 
to  one  vehicle  per  procurement.  Lastly, 
conunenters  asked  UMTA  to  specify 
what  documents  were  necessary  for 
certification  and  set  deadlines  for 
vendors  to  supply  such  documents  to 
recipients  or  their  independent  auditors. 

UMTA  Response.  Because  UMTA  has 
decided  to  withdraw  the  NPRM's 
FMVSS  certification  requirements,  one 
of  the  more  potentially  costly  elements 
of  part  663  has  been  eliminated.  By 
requiring  a  recipient  to  perform  a  Buy 
America  audit  and  by  requiring  in-plant 
inspectors  for  purposes  of  the  bid 
specification  audit,  however,  there  is  no 
question  that  increaced  costs  will  result 
"These  cost  issues  are  discussed  in  more 
detail  in  the  final  regulatory  evaluation, 
available  for  review  as  part  of  the  rule's 
docket 

It  is  important  to  note,  moreover,  that 
UMTA  has  made  efforts  to  lessen  the 
impacts  of  these  costs.  For  example,  the 
in-plant  inspector  requirement  for  the 
bid  specification  audits  does  not  apply 
to  procurement  of  10  or  fewer  vehicles 
or  to  procurement  of  standard  vans 
produced  by  the  major  automobile 
manufacturers  that  are  not  modified. 
These  exceptions  should  significantly 
lessen  the  impact  of  the  rule  on  smaller 
operators.  Regarding  the  Buy  America 
audits,  UMTA  encourages  its  grantees  to 
share  costs  where  possible,  thereby 
lessening  the  cost  impact  of  the 
requirement 


E.  Definitions 

Several  commenters  requested 
changes  or  additions  to  NPRM 
definitions  in  order  to  clarify  the 
proposed  regulations'  meaning  and 
scope.  A  number  of  their  suggestions 
relating  to  the  NPRM's  FMVSS 
provisions  were  not  adopted  because 
those  requirements  were  withdrawn 
from  the  final  rule. 

Pre-award.  One  commenter  asked 
that  the  phrase  "after  a  supplier  is 
selected  but"  be  deleted  from  the 
definition  of  "pre-award,"  set  forth  in 
S  663.5(a).  The  commenter  argued  that 
this  change  would  permit  certification 
activities  to  begin  as  early  as  possible  In 
the  procurement  process,  thereby 
minimizing  delays  between  vendor 
selection  and  contract  finalization.  The 
suggested  definition  would  be,  "  'Pre- 
award'  means  that  period  in  the 
procurement  process  before  the 
recipient  enters  into  a  formal  contract 
with  the  supplier." 

UMTA  Response.  After  careful 
consideration  of  the  statutory 
requirements  of  section  319.  UMTA 
believes  that  the  proposed  change 
would  further  Congress'  purposes  in 
adopting  section  319  and  alleviate 
potential  delays  encountered  as  a  result 
of  part  663's  Implementation,  and  it 
accordingly  is  reflected  in  the  final  role. 

Revenue  service.  Several  commenters 
suggested  that  S  663.5(d)  be  changed  to 
read  "  'Revenue  service'  means 
operation  of  rolling  stock  for  the 
transportation  of  fare-paying  passengers 
as  anticipated  by  the  recipient."  The 
commenters  argued  that  insertion  of  the 
word  "fare-paying"  before  the  word 
"passengers"  eliminated  any  suggestion 
that  part  663  applied  to  non-revenue 
rolling  stock  used  to  carry  non-revenue 
passengers  and  brought  the  definition 
Into  alignment  with  the  scope  of  part  663 
set  forth  in  S  663.3. 

UMTA  Response.  UMTA  considered 
the  proposed  change  and  agrees  that  It 
would  eliminate  any  ambiguity 
regarding  part  663's  applicability  to 
revenue  rolling  stock  only.  We  have 
therefore  adopted  this  language  in  the 
final  regulation. 

Audit  NPRM  {  e63.9{b)  provided  Ui'at . 
"an  audit  conducted  under  [part  663]  is 
separate  from  the  single  annual  audit 
requirement  established  by  Office  of 
Management  and  Budget  Circular  A-128, 
"Audits  of  State  and  Local 
Governments."  dated  May  16. 1985."  The 
term  "audit"  was  not  otherwise 
specifically  defined  in  part  663.  One 
commenter  therefore  suggested  that  this 
term  be  defined  to  mean  a  report 
containing  the  necessary  certifications 
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of  compliance,  and  that  die  definition  be 
included  in  {  063.5. 

UMTA  Response.  UMTA  recognizes 
that  the  term  "audit**  is  used  somewhat 
di^erently  in  the  context  of  part  063 
than  in  genera)  osage.  In  order  to  clarify 
its  use,  UMTA  has  therefore  adopted  the 
suggested  definition  and  incorporated  H 
in  S  063.5. 

Independent  and  Agent  Several 
commenters  asked  for  darificatkm  of 
these  terms  in  reference  to  the  person 
making  the  compliance  certifications. 
They  asked  whether  the  person 
performing  the  certifications  was 
intended  to  be  independent  of  the 
manufacturer  only,  or  of  both  the 
manufacturer  and  the  recipient. 

UMTA  Response.  First,  UMTA  notes 
that  the  term  "independent"  only 
appeared  in  the  NPIIM  in  9  663.25(b).  io 
relation  to  laboratories  issuing 
certifications  of  FMVSS  compliance. 
With  regard  to  the  term  "agent", 
however,  UMTA  believes  that  the 
NPRM*s  language  deariy  indicated  that 
UMTA  intended  the  person  p^ormlng 
compliance  certifications  to  be 
independent  of  the  manufacturer,  and 
that  no  such  intention  extended  to 
agents  or  employees  of  the  recipients. 
UMTA  intended  that  recipients  should 
have  the  option  of  performing 
certifications  in-house,  using  their  own 
persoonel.  or  of  hiring  third-party 
consultants. 

Same  rolling  stocL  Commenters 
asked  for  a  definition  of  diis  term  in 
relation  to  the  FMVSS  provimons  set 
forth  in  i  663.25(b). 

UhTTA  Response.  Inasmodi  as  the 
FMVSS  requirements  are  revised  in  the 
final  regulation,  we  do  not  find  it 
necessary  to  consider  this  issue. 

Significant  changes.  Commenters 
asked  UMTA  to  define  what  constitutes 
the  "same"  vehicle  or  a  "significant 
change"  in  order  to  clarify  bid 
specification  and  Buy  America 
certifications  could  be  applied  to  more 
than  one  vehicle  in  a  contract  order  or 
used  by  other  grant  recipients 
purchasing  the  same  rolling  stock. 

UMTA  Response.  UMTA  encourages 
recipients  to  share  bid  specification  and 
Buy  America  audit  data  where  vehicles 
to  be  purchased  are  essentially  the 
same,  i.e.,  where  minor  deviations 
would  not  affect  the  bid  specification  or 
Buy  America  requirenoent  audits.  It  is 
impossible,  however,  to  specificaUy 
state  when  a  new  audit  would  not  be 
required,  and  UMTA  wiU  review  such 
requests  on  a  case-by-case  basis  takii^ 
into  consideration  the  nature  of  die 
changes  in  the  q)ecificatian. 


F.  Effect  of  Port  §83  on  Other  Pederoi 
Regulations 

A  commenter  brought  to  UMTA's 
attention  an  issue  we  had  not  addressed 
in  the  NPRM.  i.e..  the  effect  of  part  663 
on  Office  of  Management  and  Budget 
Circular  A-IQZ.  That  Circular  directs  the 
States  to  use  their  own  procurement 
practices  and  procedures  when 
procuring  property  or  services  under  a 
Federal  grant 

UMTA  '$  Response.  UMTA  does  not 
view  part  663  as  having  any  effect  on 
OMB  Circular  A-10Z*s  directive.  Part  663 
does  in^KMe  the  additional  requireokent 
of  providing  the  pre-award  and  post- 
delivery  certifications  it  describes. 
Otherwise,  State  and  local  government 
agencies  will  continue  to  follow  their 
own  procurement  practices.  UMTA 
antic^Mtes  that  where  State  agencies 
already  have  procedures  in  place  to 
provide  independent  verification  of 
manufacturer  compliance  with  Buy 
America  and  purchaser  requirements 
provisions  that  the  certifications  they 
issue  pursuant  to  part  663  will  probabfy 
be  little  more  than  formal  confirmations 
of  the  findings  made  in  accordance  with 
their  own  procedures.  Where 
satisfactory  procedures  are  not  in  place. 
State  and  local  agencies  will  have  to 
develop  them  in  conformity  with  the 
final  nile.  Furthermore,  the  fact  that  part 
663  was  promulgated  pursuant  to  a 
statutory  mandate  means  that,  in  any 
case  of  conflict  between  part  863  and 
OMB  Circular  A-102,  part  663's 
provisions  wiD  govern. 

VL  Secdoo-by-Section  Aaalysb 

This  final  mie  indudes  three  parts: 
Subpart  A  covering  general  matters; 
subpart  B  covering  pre-award  audit 
requirements;  subpart  C  addressing 
post-delivery  audit  requirements:  and 
subpart  D  addressing  compliance  with 
Federal  Motor  Vehide  Safefy 
requirements. 

Subpart  A  contains  general 
information  about  audit  requirements. 
Sections  663.1  and  663.3  set  out  the 
purpose  and  scope  of  the  regulation. 
Section  663.5  defines  ternu  used  in  the 
regulation,  including  "audit,"  "revenue 
service."  and  "rolling  stock." 

Section  6637  sets  out  the  pre-award 
and  post-delivery  requxrements.  This 
genml  certification  is  the  only 
certificabon  in  the  rale  diat  must  be 
made  to  UMTA.  The  remaining 
certifications  required  under  subparts  B. 
C  and  D  must  be  kept  on  file  by  the 
recipient  UMTA  wiU  review  these 
certifications  Airing  the  triennial  review 
process  or  in  response  to  specific 
complaints. 


Section  663.9  reflects  the  language  of 
section  319  of  the  Act  and  bsts  the  tfiree 
components  at  the  required  audits. 
induding  the  subpart  D  requirement  that 
a  manufacturer  provide  the  recipient 
with  its  self  certification  of  coo^Iiancc 
with  die  FMVSS.  The  remaining  audits 
are  intended  to  verify  compliance  with 
applicable  Buy  America  and  purchaser 
requirements  provisions,  and  as  such 
are  separate  fiom  the  single  annual 
audit  required  by  the  Office  of 
Management  and  Budget.  UMTA  does 
not  intend  that  the  standards  used  for 
financial  audits  be  used  on  audits  under 
this  final  rule.  The  term  "audit"  is  used 
only  for  purposes  of  consistency  with 
section  319. 

Section  663.11  reflects  UMTA's 
position  that  the  costs  of  testing  and 
auditing  rolling  stock  purchases  are 
eligible  costs  of  an  UMTA  grant.  Section 
663.13  provides  that  this  regulation  does 
not  change  die  compHance  or 
verification  of  comphance  provisions  of 
the  Buy  America  regulation  m  49  CFR 
part  081  but  is  in  addition  to  them.  That 
is,  UMTA's  authorify  under  49  CFR  part 
681  to  investigate  a  manufacturer's 
certification  is  unchanged.  Moreover. 
UMTA  in  this  regulation  may  now 
investigate  a  recipient's  certification 
under  this  part. 

Section  663.15  reflects  the  compliance 
requirements  applicable  to  all  of 
UMTA's  certification  requirements, 
namely,  that  failure  to  certify,  or  failure 
to  certify  correctfy.  could  result  in  the 
suspension  or  withholding  of  Federal 
funds  until  appropriate  corrective 
actions  have  been  taken.  Failure  to  take 
such  corrective  action  could  result  in  the 
repayment  of  Federal  funds  to  UMTA. 

Subpart  B  sets  out  the  specifics  of  the 
pre-award  audits.  Section  663.21 
specifies  that  s  pre-award  audit  must  be 
complete  before  a  recipient  enters  into  a 
formal  contract  to  purchase  the  rolting 
stock. 

Section  663.23  explains  that  a  pre- 
award  audit  consists  of  two  separate 
certifications  regarding  Buy  America 
certification  and  purchase  requirements 
certification,  as  required  by  section  319. 

As  previousfy  noted,  the  third 
required  audit,  for  FMVSS  compliance, 
was  withdrawn  from  the  final  rule  and 
replaced  with  the  subpart  D 
requirement  UMTA  will  not  undertake 
.  this  certification  process  because  oar 
sister  agency.  NtfTSA.  has  authorify  for 
promulgating  and  enforcing  Federal 
Motor  Vehicle  Safefy  Standards,  and 
therefore  has  unique  qualifications  for 
requiring  FMVSS  certifications  and 
waivers.  Instead,  a  manufacturer  is 
required  in  subpart  D  to  provide  its 
certification  of  compUance  with  or 
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inapplicability  of  the  FMVSS,  and  this 
then  forms  the  basis  for  the  recipient's 
certification  whioi  it  keeps  on  file. 
Section  663.25  iescribes  the  pre- 
award  Buy  AmeHca  certification.  This 
section  is  essentially  the  same  as  the 
NPRM.  The  pre-award  Buy  America 
certification  musi  be  made  by  a  person 
who  is  not  an  agait  or  employee  of  the 
manufacturer  anq  it  must  state  that 
there  is  a  letter  from  UMTA  which 
determines  that  the  rolling  stock  to  be 
purchased  has  re<:eived  a  waiver  under 
the  Buy  America  J^quirements  or  that 
the  person  making  the  certification  is 
satisfied  that  the  rolling  stock  to  be 
purchased  meets  the  Buy  America 
requirements  of  ^  CFR  part  661.  Before 
a  person  can  make  this  certification,  the 
person  must  have  reviewed 
documentation  provided  by  the 
manufacturer  as  to  the  cost  of  the 
components  and  subcomponents  of  the 
rolling  stock,  thei  country  of  origin  and 
the  location  of  final  assembly  and  the 
activities  that  wi|l  take  place  at  the 
location.  UMTA  Anticipates  that  the 
review  required  by  this  section  will  be 
performed  by  an  independent  contractor 
in  most  instances  since  the  information 
that  must  be  reviewed  is  generally 
considered  propif etary.  However,  a 
recipient  may  petforra  the  review 
required  by  this  section  if  the 
manufacturer  wi|l  provide  the  recipient 
with  the  Informaiion  necessary. 

Section  663.27  Describes  the  pre- 
award  purchaser^  requirements 
certification.  Thg  pre-award  certification 
must  be  made  by  a  person  who  is  not  an 
agent  or  employee  of  the  manufacturer, 
and  must  state  that  the  rolling  stock 
being  purchased  meets  the  requirements 
set  out  in  the  purchaser's  bid 
specifications,  which  of  course  must 
meet  all  pertinenjt  Federal  requirements, 
including  those  under  the  Americans 
with  DisabilitiesiAct.  UMTA  recognizes 
that  this  certification  will  probably  be 
based  on  general  design  specifications 
contained  in  the  recipient's  bid 
specifications  ai^d  the  vendor's  bid 
documentation  dackage. 

Subpart  C  seta  out  the  requirements  of 
a  post-delivery  audit.  Section  663.31 
specifies  the  time  period  for  the  post- 
delivery  audit 

Section  663.33  provides  that  the  post- 
delivery  audit  si  all  consist  of  a  post- 
delivery  UMTA  Buy-America 
certification  and  a  post-delivery 
purchase  requirements  certification.  The 
FMVSS  requirei^ent  is  the  same  as  that 
for  the  pre-award  stage,  discussed 
above.  J 

Section  663.35|  describes  the  post- 
delivery  Buy-Arlerica  certification.  The 
post-delivery  Bi^y-America  certification 
must  be  made  b;  f  a  person  who  is  not  an 


agent  or  employee  of  the  manufacturer 
and.  like  the  pre-award  Buy-America 
certification,  must  state  that  there  is  a 
letter  from  UMTA  which  determines 
that  the  rolling  stock  to  be  purchased 
has  received  a  waiver  under  the  Buy- 
America  requirements  or  that  the  person 
making  the  certification  is  satisfied  that 
the  rolling  stock  to  be  purchased  meets 
the  Buy-America  requirements  of  49  CFR 
part  661.  Before  a  person  can  make  this 
certification,  the  person  must  have 
reviewed  documentation  provided  by 
the  manufacturer  as  to  the  cost  of  the 
components  and  subcomponents  of  the 
rolling  stock,  their  countiy  of  origin  and 
the  location  of  final  assembly  and  the 
activities  that  took  place  at  that 
location. 

Section  663.37  describes  the  post- 
delivery  purchaser's  requirements 
certification.  This  certification  must  be 
made  by  a  person  who  is  not  an  agent  or 
employee  of  the  manufactiu^r.  It  must 
state,  in  the  case  of  procurement  of  ten 
or  fewer  buses  or  procurement  of  any 
niunber  of  unmodified  vans  from  the 
major  automobile  manufacturers,  that 
the  rolling  stock  has  been  visually 
inspected  and  road  tested  and 
determined  to  meet  the  terms  of  the 
contract  specification.  For  all  other 
revenue  rolling  stock  procurements,  a 
recipient  must  certify  that  an  inspector 
was  at  the  manufacturing  site  during 
construction  of  the  vehicles  (or 
periodically  in  the  case  of  rail  cars)  and 
prepared  a  report  regarding  how  the 
construction  and  operation  of  the 
vehicles  meets  the  contract 
specifications.  This  report,  and  a  visual 
inspection  and  road  test  by  the  recipient 
after  delivery,  forms  the  basis  of  the 
recipient's  certification  the  vehicles 
meet  specification.  The  recipient  keeps 
this  certification  on  file. 

Section  663.39  has  also  been  revised. 
Former  paragraph  (a)  was  withdrawn 
from  the  final  rule.  Former  paragraph  (b) 
has  been  expanded  to  give  recipients  an 
option  to  accept  rolling  stock  which 
cannot  be  certified  to  meet  purchase 
specification  or  Buy-America 
requirements.  The  revised  provision  also 
permits  recipients  to  seek  enforcement 
of  any  remedies  available  at  law  as  well 
as  any  legal  rights  under  the  contract 
when  rolling  stock  is  noncompliant. 
Finally,  subpart  D  addresses  the 
requirements  relating  to  FMVSS 
compliance.  A  recipient  is  required  to 
receive  from  the  manufacturer  of  the 
vehicles  the  manufacturer's  FMVSS 
certification  of  compliance  information 
or  inapplicability  of  such  standards,  and 
this  forms  the  basis  of  the  recipient's 
certification  to  UMTA.  This  section 
notes  that  no  such  certification 
information  is  necessary  for  non-motor 


vehicle  rolling  stock,  such  as  rail  cars, 
ferryboats  and  the  like. 

Vn.  Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Urban  Mass  Transportation 
Administration.  Office  of  Public  Affairs. 
400  Seventh  Street  SW.,  Washington. 
DC  20590  or  by  calling  (202)  366-4043. 

VUL  Regulatory  Impacts 

A  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  UMTA  has 
determined  that  it  is  not  a  major  rule. 
This  rule  will  not  result  in  an  annual 
ei^ect  on  the  economy  of  $100  million  or 
more. 

B.  Regulatory  Evaluation 

This  regulation  is  not  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures.  UMTA  has  prepared  a 
final  regulatory  evaluation  in  support  of 
this  rulemaking.  This  final  regulatory 
evaluation  is  on  file  as  part  of  the 
docket  to  this  rulemaking. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b).  as 
amended  by  the  Regulatory  Flexibility 
Act.  Public  Law  96-354.  UMTA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Act. 

The  wide  range  of  agency  sizes, 
modes  of  operation,  and  geographical 
locations  makes  it  difficidt  to  determine 
the  actual  economic  impact  of  this 
rulemaking.  However.  UMTA  has 
decided  to  withdraw  the  FMVSS 
certification  requirement  in  the  NKIM. 
Moreover,  the  bid  specification  in-plant 
inspection  requirement  in  the  final  rule 
does  not  apply  to  procurements  of  10  or 
fewer  vehicles,  or  to  procurement  of 
standard  vehicles — such  as  vans — 
manufactured  by  the  major  automobile 
companies.  Thus,  this  requirement 
should  not  have  a  significant  impact  on 
small  entities,  which  tj-pically  do  not 
purchase  large  quantities  of  vehicles. 
These  decisions  eliminate  many  of  the 
major  areas  of  concern  regarding 
economic  impact  raised  In  the 
comments. 

D.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  of  this  rule  are  subject  to 
the  Paperwork  Reduction  Act.  Public 
Law  96-511.  44  U.S.C.  chapter  35. 
Section  319  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  specifically  requires  a 
grantee  to  perform  pre-award  and  post- 
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delivery  audits.  The  required  audits  are 
reflected  in  this  rule  which  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review.  Information  will 
not  be  collected  under  this  rule  until 
OMB  clearance  is  received  and  the  OMB 
clearance  number  is  published  in  the 
Federal  Register. 

E.  Executive  Order  12612 

UMTA  has  reviewed  this  final  rule  in 
light  of  the  Federalism  considerations 
set  forth  in  Executive  Order  12612. 
Although  this  rule  would  have  definite 
Federalism  implications  because  it 
would  impose  additional  requirements 
on  States.  local  governments  and  public 
transit  operators  receiving  Federal 
financial  assistance  from  UMTA.  this 
rulemaking  is  required  by  statute. 
UMTA  considered  the  Federalism 
implications  of  this  rulemaking  when  it 
formulated  the  NPRM.  UMTA  therefore 
designed  the  NPRM  to  provide 
recipients  with  as  much  flexibility  as 
possible  under  the  law.  It  has  done  the 
same  thing  in  adopting  this  final  rule. 
UMTA  does  not  expect  that  this  final 
rule  will  have  a  substantial  direct  effect 
on  the  relationship  between  the  Federal 
Government  and  the  States  or  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  In  addition.  UMTA  has 
considered  the  Federalism  implications 
of  this  rulemaking  on  public  transit 
operators  which  are  quasi-governmental 
or  instrumentalities  of  States  and  local 
governments,  and  UMTA  does  not 
expect  that  this  final  rule  will  have  a 
substantial  direct  effect  on  the 
relationship  between  those  public 
operators  and  the  governmental  entities 
with  which  they  are  associated. 
Accordingly,  UMTA  has  determined 
that  the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612  is  not  warranted. 

List  of  Subjects  in  49  CFR  Part  663 

Government  contracts.  Grant 
*    programs — transportation,  mass 
transportation. 

VI.  New  49  CFR  Part  663 

Accordingly,  for  the  reasons  described 
in  the  preamble,  49  CFR  chapter  VI  is 
amended  by  adding  new  part  663  to  read 
as  follows: 

PART  663—PRE-AWARD  AND  POST- 
DEUVERY  AUDITS  OF  ROLUNQ 
STOCK  PURCHASES 

Sut)|Mrt  A— Oeneral 

Swc> 

663.1  Purpose. 

663.3  Scope. 

663.5  Definitions. 


663.7    Certification  of  Compliance  to  UMTA. 

663.9    Audit  limitations. 

663.11    Audit  financing. 

663.13    Buy  America  Requirements. 

663.15    Compliance. 

Subpart  B— Pre-Award  AudMs 

663.21    Pre-Award  Audit  Requirement. 
683.23    Description  of  Pre-Award  Audit. 
663.25    Pre-Award  Buy  America 

Certification. 
663.27    Pre-Award  Purchaser's  Requirements 

Certification. 

Subpart  C—Po«t-0«Nv«ry  Audits 

663.31    Post-Delivery  Audit  Requirement. 
663.33    Description  of  Post-Delivery  Audit. 
663.35    Post-Delivery  Buy  America 

Certification. 
663.37    Post-Delivery  Purchaser's 

Requirements  Certification. 
683.39    Post-Delivery  Audit  Review. 

Subpart  D—Cartificatlon  of  Contplianca 
wttb  or  inappttcabiiHy  of  F«dmil  Motor 
Vehlda  Safety  Standards 

663.41    Certification  of  Compliance  with 
Federal  Motor  Vehicle  Standards. 

663.43    Certification  that  Federal  Motor 

Vehicle  Standards  do  not  apply. 

Authority:  49  U.S.C  1608(j);  23  U.S.a 

103(e)(4);  Pub.  L  96-184,  93  Stat.  1320:  Pub.  L 

101-551. 104  Stat.  2733;  49  CFR  1.51. 

Sut>part  A— General 
§  663.1    Purpose. 

This  part  implements  section  12(j)  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended,  which  was  added  by 
section  319  of  the  1987  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (Pub.  L 100-17).  Section 
12(j)  requires  the  Urban  Mass 
Transportation  Administration,  by 
delegation  from  the  Secretary  of 
Transportation,  to  issue  regulations 
requiring  pre-award  and  post-delivery 
audits  when  a  recipient  of  Federal 
financial  assistance  purchases  rolling 
stock  with  funds  made  available  under 
the  Urban  Mass  Transportation  Act,  as 
amended. 

§6«3.3   Scope.  . 

This  part  applies  to  a  recipient 
purchasing  rolling  stock  to  carry 
passengers  in  revenue  service  with 
funds  made  available  under  sections  3. 
9, 18.  and  16(b)(2)  of  the  Urban  Mass 
Transportation  Act.  as  amended;  23 
U.S.C.  103(e](4};  and  section  14  of  the 
National  Capital  Transportation  Act  of 
1969.  as  amended. 

$663.5    DeflnMona. 

As  used  in  this  part — 

(a)  Pre-award  means  that  period  in 
the  procurement  process  before  the 
recipient  enters  into  a  formal  contract 
with  the  supplier. 


(b)  Post-delivery  means  the  time 
period  in  the  procurement  process  from 
when  the  rolling  stock  is  delivered  to  the 
recipient  until  title  to  the  rolling  stock  is 
transferred  to  the  recipient  or  the  rolling 
stock  is  put  into  revenue  service, 
whichever  is  first. 

(c)  Recipient  means  a  recipient  of 
Federal  financial  assistance  from 
UMTA. 

(d)  Revenue  service  means  operation 
of  rolling  stock  for  transportation  of 
fare-paying  passengers  as  anticipated 
by  the  recipient. 

(e)  Rolling  stock  means  buses,  vans, 
cars,  railcars,  locomotives,  trolley  cars 
and  buses,  ferry  boats,  and  vehicles 
used  for  guideways  and  incline  planes. 

(f)  Audit  means  a  review  resulting  in  a 
report  containing  the  necessary 
certifications  of  compliance  with  Buy 
America  standards,  purchaser's 
requirements  specifications,  and,  where 
appropriate,  a  manufacturer's 
certification  of  compliance  with  or 
inapplicability  of  the  Federal  Motor 
Vehicle  Safety  Standards,  required  by 
section  319  of  STURAA  and  this  part. 

(g)  UMTA  means  the  Urban  Mass 
Transportation  Administration. 

§663.7    Cartiflcation  of  compliance  to 
liMTA 

A  recipient  purchasing  revenue 
service  rolling  stock  with  funds 
obligated  by  UMTA  on  or  after  October 
24, 1991.  must  certify  to  UMTA  that  it 
will  conduct  or  cause  to  be  conducted 
pre-award  and  post-delivery  audits  as 
prescribed  in  this  part.  In  addition,  such 
a  recipient  must  maintain  on  file  the 
certifications  required  under  subparts  B. 
C,  and  D  of  this  part. 

§663.9    Audit  limitations. 

(a)  An  audit  under  this  part  is  limited 
to  verifying  compliance  with 

(1)  Applicable  Buy  America 
requirements  [section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
as  amended,];  and 

(2)  Sohcitation  specification 
requirements  of  the  recipient. 

(b)  An  audit  under  this  part  includes, 
where  appropriate,  a  copy  of  a 
manufacturer's  self  certification 
information  that  the  vehicle  complies 
with  Federal  Motor  Vehicle  Safety 
Standards  or  a  certification  that  such 
standards  are  inapplicable. 

(c)  An  audit  conducted  under  this  part 
is  separate  from  the  single  annual  audit 
requirement  established  by  Office  of 
Management  and  Budget  Circular  A-128. 
"Audits  of  State  and  Local 
Governments."  dated  May  16. 1985. 
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S663.11    Audit  financing. 

A  recipient  purchasing  revenue  roUing 
stock  with  UMTA  funds  may  charge  the 
cost  of  activities  required  by  this  part  to 
the  grant  which  UttfTA  made  for  such 
purdiase.  I 

§  663.13    Buy  Amerl^s  requirements. 

A  Buy  America  cf  rtification  under 
this  part  shall  be  islued  in  addition  to 
any  certification  which  may  be  required 
by  part  681  of  this  Htle.  Nothing  in  this 
part  precludes  UMTA  from  conducting  a 
Buy  America  mves<gation  under  part 
661  of  this  title. 

$663.15    Co(npNanc#. 

A  recipient  subject  to  this  part  shall 
comply  with  all  applicable  reqairements 
of  this  part  Such  compliance  is  a 
condition  of  receivihg  Federal  financial 
assistance  from  UMTA.  A  recipient 
determined  not  to  faje  in  compliance  with 
this  part  will  be  subject  to  the 
immediate  suspension,  withholding,  or 
repayment  of  Fedeitol  financial 
assistance  from  UMTA  or  other 
appropriate  actions  unless  and  until  it 
comes  into  compliance  with  this  part. 

Subpart  B— Pre-At«vd  Audits. 

S  663.21    Pre-award  audit  requirements. 
A  recipient  purchasing  revenue 

service  rolling  stock  with  UMTA  funds 
must  ensure  that  a  pre-award  audit 
under  this  part  is  complete  before  the 
recipient  enters  int#  a  formal  contract 
for  the  purchase  of  such  rolling  stock. 

9  663.23    Descriptioe  of  pre-award  audR. 

A  pre-award  aud^t  under  this  part 
includes —  j 

(a)  A  Buy  America  certification  as 
described  in  S  683.15  of  this  part; 

(b)  A  purchaser'^  requirements 
certification  as  despribwd  in  S  663.27  of 
this  part  and  I 

(c)  where  appropriate,  a 
manufactiu^r's  Federal  Motor  Vehicle 
Safety  certification  informatian  as 
described  m  S  663.41  or  §  663.43  of  dds 
part 

S  663.25    Pre-awardiBuy  Amarica 

certification. 

For  purposes  of  nis  part  a  pre-award 
Buy  America  certi^cation  is  a 
certification  that  die  recipient  keeps  on 
file  that— 

(a)  There  Is  a  letter  fi^m  UMTA  whidi 
grants  a  wahrer  to  the  rolling  stxxk  to  be 
purchased  from  th«  Buy  America 
requirements  undet  section  165(b)(1). 
(bKZ).  or  (bK4)  of  the  Surface 
Transportatioa  Astistance  Act  of  196Z, 
as  amended:  or 

(b)  IIk  recipient  is  satisfied  that  the 
rolling  stock  to  be  purchased  meets  the 
requiremeots  of  section  les(a)  or  (bK3) 


of  the  Surface  Transportation 
Assistance  Act  of  1982.  as  amended, 
after  having  reviewed  itself  or  through 
an  audit  prepared  by  someone  other 
than  the  manufacturer  or  its  agent 
documentation  provided  by  the 
manufacturer  which  lists — 

(1)  Component  and  subcomponent 
parts  of  the  rolling  stock  to  be 
purchased  identified  by  manufacturer  of 
the  parts,  their  country  of  orlgbi  and 
costs;  and 

(2)  The  location  of  the  final  assembly 
point  for  the  rollhig  stock,  including  a 
description  of  tiie  activities  that  will 
take  place  at  the  final  assembly  point 
and  the  cost  of  final  assembly. 


S  663.27 

requirwnenta  cartMcatloa. 

For  purposes  of  this  part  a  pre-award 
purchaser's  requirements  certification  is 
a  certification  a  recipient  keeps  on  file 
that— 

(a)  The  roUing  stock  the  recipient  is 
contracting  for  is  the  same  product 
described  in  the  purchaser's  solicitation 
specification;  and 

(b)  The  proposed  manufacturer  is  a 
responsible  manufacturer  with  the 
capability  to  produce  a  vehicle  that 
meets  the  recipient's  specification  set 
forth  in  the  recipient's  solicitation. 

Subpart  C— Post-DeRvery  Audits 

S  663.31    Poal-deivary  audit  raquireawnts. 

A  recipient  purdiasing  revenue 
service  rolling  stock  with  UMTA  funds 
must  ensure  diat  a  post-delivery  audit 
under  this  part  is  complete  before  title  to 
the  rolling  stock  is  transferred  to  the 
recipient 

$663.33    Description  Of  poat-daiivanr 
audit 

A  post-delivery  audit  under  this  part 
includes — 

(a)  A  post-delivery  Buy  America 
certificatioa  as  described  in  S  663.35  of 
this  part 

(bj  A  post-delivery  purchaser's 
requirements  certification  as  described 
in  S  663.37  of  this  part  and 

(c)  When  appropriate,  a 
manufacturer's  Federal  Motor  Vehicle 
Safety  Standard  self-certificatioB 
information  as  described  in  {  663.41  or 
§  663.43  of  diis  part 

S663JS    Post-de«very Buy Amertca 


For  purposes  of  this  part  a  post- 
delivery  Buy  America  certificatloo  is  a 
certification  that  the  recipient  keeps  on 
file  that— 

(a)  There  is  a  letter  frxm  UMTA  wtdch 
grants  a  waiver  to  the  roUing  stock 
received  favm  the  Buy  Anerlca 
requirements  under  sections  105  {b)(l). 


or  (b)(4)  of  die  Surface  Transportation 
Assistance  Act  of  1982.  as  amended:  or 
(b)  The  recipient  is  satisfied  that  the 
rolling  stock  received  meets  the 
requirements  of  section  185  (a)  or  (bK3) 
of  the  Surface  Transportation 
Assistance  Act  of  1962.  as  amended, 
after  having  reviewed  itself  or  by  means 
of  an  audit  prepared  by  someone  other 
than  the  manufacturer  or  its  agent 
documentation  provided  by  the 
manufacturer  which  lists — 

(1)  Components  and  subcomponent 
parts  of  the  rolling  stock  Identified  by 
maliufacturer  of  the  parts,  their  country 
of  origin  and  costs;  and 

(2)  The  actual  location  of  the  final 
assembly  point  for  the  rolling  stock 
including  a  description  of  the  activities 
which  took  place  at  the  final  assembly 
point  and  the  cost  of  the  final  assembly. 

S663J7    Post-dalvary  purdiaser's 
requirements  oertiflcallan. 

For  purposes  of  this  part  a  post- 
delivery  purchaser's  requirements 
certification  is  a  certification  that  the 
recipient  keeps  on  file  that — 

(a)  except  for  procurements  covered 
under  paragraph  (c)  in  this  section,  a 
resident  inspector  (other  than  an  agent 
or  employee  of  the  manufacturer)  was  at 
the  manufacturing  site  tiirou^out  the 
period  of  manufacture  of  die  roUing 
stock  to  be  purchased  and  monitored 
and  completed  a  report  on  the 
manufacture  of  sudi  roUing  stock.  Such 
a  report,  at  a  minimum,  shall — 

(1)  Provide  accurate  records  of  all 
vehicle  construction  activities;  and 

(2)  Address  how  the  construction  and 
operation  of  the  vehicles  fulfills  the 
contract  specifications. 

(b)  After  reviewing  tiie  report  required 
under  paragraph  (a)  of  this  section,  and 
visually  inspecting  and  road  testing  the 
delivered  vehicles,  the  vehicles  meet  the 
contract  specifications. 

(c)  for  procurements  of  ten  or  fewer 
buses,  or  any  number  of  primary 
manufacturer  standard  production  and 
unmodified  vans,  after  visually 
inspecting  and  road  testing  the  vehicles, 
the  vehicles  meet  the  contract 
specifications. 

S$63J9    Post-delveryaudBrevteiK. 

(a)  If  a  recipient  cannot  complete  a 
post-delivery  audit  because  the  recipient 
or  its  agent  cannot  certify  Buy  America 
compliance  or  diat  die  roUing  stodi 
meets  the  purdiaser's  requirements 
specified  in  the  conbact  the  roUing 
stock  may  be  rejected  and  final 
acceptance  by  the  recipient  wiU  not  be 
required.  The  recipient  may  exercise 
any  legal  rights  it  has  under  theoontract 
or  at  law. 
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(b)  This  provision  does  not  preclude 
the  recipient  and  manufacturer  from 
agreeing  to  a  conditional  acceptance  of 
rolling  stock  pending  manufacturer's 
correction  of  deviations  within  a 
reasonable  period  of  time. 

Subpart  D— Certification  of 
Compliance  With  or  inappiicability  of 
Fedarai  iUlotor  Vahicia  Safety 
Standarda 

S  663.41    Certification  of  compiianc*  with 
Faderal  motor  vatiida  safety  standards. 

If  a  vehicle  purchased  under  this  part 
is  subject  to  the  Federal  Motor  Vehicle 


Safety  Standards  issued  by  the  National 
Highway  Traffic  Safety  Administration 
in  part  571  of  this  title,  a  recipient  shall 
keep  on  flie  its  certification  that  it 
received,  both  at  the  pre-award  and 
post-delivery  stage,  a  copy  of  the 
manufacturer's  self-certification 
information  that  the  vehicle  complies 
with  relevant  Federal  Motor  Vehicle 
Safety  Standards. 

§663.43.    Certification  ttiat  Fsdwai  motor 
vehicie  standards  do  not  apply. 

(a)  Except  for  rolling  stock  subject  to 
paragraph  (b)  of  this  section,  if  a  vehicle 
purchased  under  this  part  is  not  subject 


to  the  Federal  Motor  Vehicle  Safety 
Standards  issued  by  the  National 
Highway  Traffic  Safety  Administration 
in  part  571  of  this  title,  the  recipient 
shall  keep  on  file  its  certification  that  it 
received  a  statement  to  that  effect  from 
the  manufacturer. 

(b)  This  subpart  shall  not  apply  to 
rolling  stock  that  is  not  a  motor  vehicle. 

Issued  on:  September  17, 1991. 
Brian  W.  Clyiner. 
Administrator. 
|FR  Doc  91-22786  Filed  9-23-91:  8:45  am) 
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DEPARTMENT  O^  EDUCATION 
Natlonai  Science  jFoundation 
34  CFR  Part  652 
National  Science  Sctiolars  Program 

agency:  Department  of  Education  and 

National  Science  foundation. 

ACTtON:  Notice  of  proposed  rulemaking. 


JMI 


summary:  The  Secretary  of  Education 
(Secretary)  propojes  regulations  for  the 
newly  enacted  National  Science 
Scholars  Program  (NSSP)  in  accordance 
with  the  provisions  of  the  NSSP 
authorizing  legisliition  in  title  VI.  part  A. 
of  the  Excellence  in  Mathematics, 
Science  and  Engineering  Education  Act 
of  1990,  Public  LaU  101-589  (the  Act). 
These  proposed  regulations  specify  the 
role  of  the  Secretkry  and  the 
responsibilities  of  chief  State  school 
officers.  State  notninating  committees, 
and  institutions  of  higher  education  in 
the  administratioli  of  the  program.  The 
proposed  regulations  also  specify  the 
applicant  eligibility  requirements  and 
the  selection  criteria  by  which  National 
Science  Scholars^  (Scholars)  are 
nominated  and  receive  scholarships  and 
describe  the  responsibilities  of  the 
Scholars.  The  Secretary  and  the  Director 
of  the  National  ^ience  Foundation 
(Director)  jointly]  propose  §  652.32  of  the 
regulations,  contbining  the  selection 
criteria  to  whicW applicants  must 
respond  and  which  State  nominating 
committees  mus  apply  in  selecting 
scholarship  nom  nees  for  submission  to 
the  President. 

DATES:  Commen  ts  must  be  received  on 
or  before  October  24. 1991. 
ADDRESSES:  All  comments  concerning 
these  proposed  i  egulations  should  be 
addressed  to  Fn  d  H.  Sellers.  Chief. 
State  Student  In  :entive  Grant  Section 
(room  4018,  ROI  #3),  Office  of  Student 
Financial  Assist  ance.  U.S.  Department 
of  Education.  40  3  Maryland  Avenue 
SW..  Washington.  DC  20202-5447. 
Telephone  (202)  708-4607. 

A  copy  of  anjj  comments  that  concern 
information  collection  requirements 
should  also  be  ient  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paj^erwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  IMFORMATION  CONTACT. 
Stephen  Winga  -d.  Charles  Brazil,  or 
Denise  Boulanj  er  (room  4018,  ROB  #3). 
Office  of  Stude  it  Financial  Assistance, 
U.S.  Departmer  t  of  Education,  400 
Maryland  Avei  ue  SW..  Washington.  DC 
20202-5447,  Tel  ephone  (202)  708-4607. 
Deaf  and  heari  ig  impaired  individuals 
may  call;  the  Federal  Dual  Party  Relay 


Service  at  1-800-877-8339  (in 
Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  Under 

the  National  Science  Scholars  Program, 
the  Secretary  is  authorized  to  award 
scholarships  to  students  for  the 
undergraduate  study  of  the  life,  physical, 
or  computer  sciences,  mathematics,  or 
engineering.  The  program's  purpose  is  to 
recognize  student  excellence  and 
academic  achievement  in  the  life, 
physical,  and  computer  sciences, 
mathematics,  and  engineering  by 
providing  scholarships  to  meritorious 
graduating  high  school  students  to 
encourage  and  enable  them  to  continue 
their  studies  at  the  postsecondary  level. 
Once  implemented,  the  program  will 
strengthen  the  leadership  of  the  United 
States  in  the  sciences,  mathematics,  and 
engineering  by  attracting  both  men  and 
women  into  these  fields  and  by 
encouraging  them  to  pursue  teaching 
careers  in  these  areas. 

The  Secretary  is  authorized  to  award 
initial  scholarships  of  up  to  $5,000  for 
the  first  year  of  undergraduate  study  at 
institutions  of  higher  education  to 
students  who:  (1)  Are  graduating  from 
high  school  or  receiving  GEDs.  (2)  are 
nominated  by  State  nominating 
committees,  and  (3)  are  selected  by  the 
President  A  Scholar  who  maintains 
eligibility  may  receive  additional 
awards  in  subsequent  years  in  order  to 
complete  his  or  her  undergraduate 
course  of  study.  Actual  award  amounts 
depend  on  the  availability  of 
appropriated  funds,  the  number  of 
States  that  elect  to  participate,  and  the 
statutory  prohibition  against  an  award 
exceeding  a  Scholar's  cost  of 
attendance.  In  the  Excellence  in 
Mathematics,  Science  and  Engineering 
Education  Act  of  1990  (Pub.  L  101-589). 
Congress  authorized  $4.5  million  for  the 
NSSP  in  1991  and  in  the  Department  of 
Education  Appropriations  Act,  1991 
(Pub.  L  101-517).  Congress  appropriated 
$976,000  for  fiscal  year  1991. 

The  eligibility  criterion  in  section 
604(a)(3)  of  the  Act  requires  a 
demonstration  by  each  applicant  of 
outstanding  achievement  in  one  or  more 
of  the  scholarship  disciplines  at  the 
secondary  level.  A  State  nominating 
committee  must  use  the  selection 
criteria  in  these  proposed  regxilations. 
which  have  been  developed  by  the 
Director  in  conjunction  with  the 
Secretary,  to  select  and  prioritize 
nominees  from  among  those  eligible 
students  who  submit  applications  to  the 
committee  for  NSSP  scholarships. 
Moreover,  under  the  selection  criteria  in 
these  proposed  regulations,  a  successful 


applicant  must  have  cleariy 
demonstrated  in  his  or  her  application 
that  he  or  she  has  the  potential  and 
motivation  to  complete  a  postsecondary 
education  at  an  outstanding  level  of 
academic  achievement  in  one  of  the 
scholarship  disciplines.  Section  603(b)(2) 
of  the  Act  provides  that  at  least  one  half 
of  the  nominees  from  each  congressional 
district  must  be  female.  The  President 
selects  two  Scholars  per  Congressional 
district  from  a  prioritized  list  of 
nominees  submitted  by  nominating 
committees  in  each  State. 

Section  603(b)(4)  of  the  Act  requires 
that  the  President  announce  the 
selection  of  NSSP  Scholars  prior  to 
January  1  of  each  fiscal  year.  The 
Secretary  disburses  scholarship  funds 
on  behalf  of  a  Scholar  to  the  institution 
of  higher  education  at  which  each 
Scholar  enrolls.  No  scholarship  proceeds 
can  be  disbursed  by  the  Secretary  on 
behalf  of  a  Scholar  until  the  Scholar  is 
enrolled  at  the  institution  of  higher 
education  that  he  or  she  plans  to  attend. 

Some  of  the  areas  in  which  the 
proposed  regulations  clarify  or  amplify 
the  statutory  requirements  are  explained 
below. 
Definitions  of  Scholarship  Disciplines 

In  S  652.6  of  the  proposed  regulations, 
the  Secretary,  in  consultation  with  the 
Director,  decided  to  use  only  broad 
dictionary  definitions  of  the  five 
scholarship  disciplines  that  include 
examples  of  the  academic  areas  covered 
by  the  definitions.  The  Secretary 
particularly  requests  comments  on 
whether  these  proposed  definitions 
adequately  define  each  discipline. 

State  Nominating  Committees 

Section  603(b)(1)  of  the  Act  requires 
each  State  desiring  to  participate  in  the 
NSSP  to  establish  a  broad-based 
nominating  committee  that  shall  serve 
on  a  voluntary  basis  and  without 
compensation.  Under  section  603(b)(1). 
the  nominating  committee  must  be 
composed  of  educators,  scientists, 
mathematicians,  and  engineers,  and 
must  be  approved  by  the  Secretary.  In 
order  to  ensure  the  highest  quality 
membership  of  each  State  nominating 
committee,  i  652.20  of  the  proposed 
regulations  specifies  the  number  of 
individuals  that  must  be  appointed  from 
each  career  field  and  requires  the 
appointment  of  at  least  two 
postsecondary  faculty  members,  a 
secondary  school  teacher,  a  member 
from  a  private-sector  business,  who  is  a 
scientist,  mathematician,  or  engineer, 
and  another  member  who  is  an 
admissions  officer  from  an  institution  of 
higher  education.  The  Secretary  and 
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Director  believe  that  the  establishment 
of  State  nominating  committees  with 
memberships  of  the  highest  quality  and 
of  varying  perspectives  is  of  critical 
importance  to  ensure  that  the  best 
possible  applicants  are  nominated  for 
National  Science  Scholarships. 

The  Secretary  and  Director  also 
believe  that  it  is  necessary  that  the  State 
nominating  committees  establish  written 
procedures  to  resolve  potential  conflicts 
of  interest  of  members  of  the  nominating 
committee  in  order  to  ensure  that 
individual  student  applicants  do  not 
receive  an  unfair  advantage  from  their 
relationship  with  a  member  of  the 
nominating  committee  who  is  reviewing 
their  NSSP  application.  Therefore,  the 
Secretary  has  included  a  requirement  for 
written  procedures  to  address  potential 
conflicts  of  interest  in  S  652.21(c)(2). 

Section  652.30(e]  of  the  proposed 
regulations  requires  each  State 
nominating  committee  to  provide 
specific  information  to  the  Secretary 
with  regard  to  each  student  nominated 
for  a  NSSP  scholarship.  The  Secretary 
requires  this  information  so  that:  (1)  He 
may  verify  the  congressional  district  of 
the  nominated  students;  (2)  Scholars  can 
be  contacted  by  the  Secretary;  and  (3) 
scholarship  funds  provided  to 
institutions  on  behalf  of  a  Scholar  can 
be  awarded  to  that  Scholar  upon  his  or 
her  enrollment  at  an  institution  of  higher 
education. 

Selection  Criteria 

Section  603(a)  of  the  Act  requires  the 
Director  and  the  Secretary  to  develop 
and  publish  jointly  in  the  Federal 
Register  the  selection  criteria  to  be  used 
by  State  nominating  committees  to 
select  Scholar  nominees.  For  flscal  year 
1991.  a  notice  of  final  selection  criteria 
was  jointly  published  in  the  Federal 
Register  on  May  1, 1991.  at  56  FR  20092. 
Public  comment  was  waived  in  order  to 
enable  States  to  establish  conMniltees, 
solicit  student  applications,  and  select 
NSSP  nominees  for  submission  to  the 
President,  in  time  for  scholarship 
awards  to  be  made  before  the  end  of 
fiscal  year  1991.  The  Secretary  and 
Director  have  included  the  same 
selection  criteria  in  5  652.32,  of  the 
proposed  regulations  as  were  published 
in  the  notice. 

Through  the  selection  criteria  in 
§  652.32.  the  Secretary  and  the  Director 
seek  to  encourage  and  attract  to  a 
career  in  the  sciences,  mathematics,  or 
engineering,  not  only  those  individuals 
who  have  excelled  specifically  in  the 
scholarship  disciplines  during  their 
secondary  education  and  are  already 
committed  to  a  career  in  the  scholarship 
disciplines,  but  also  those  academically 
superior  individuals  who  have  not  yet 


decided  on  the  direction  of  their 
postsecondary  educations  and 
professional  careers.  The  Secretary  and 
the  Director  believe  that  selection 
criteria  that  place  primary  or  exclusive 
emphasis  on  evidence  of  outstanding 
academic  achievement  in  the 
scholarship  disciplines  would  not  only 
be  redundant,  in  light  of  both  the 
program  authority  in  section  602(a)(2)  of 
the  Act,  and  the  fact  that  all  Scholars 
must  meet  the  eligibility  requirement  in 
section  604(a)(3))  of  the  Act  as 
implemented  in  S  652.2(c)  of  the 
proposed  regulations,  but  might  also 
discourage  a  student  who  excelled  in 
other  academic  areas  as  well  as  the 
scholarship  disciplines  from  considering 
a  career  in  the  sciences,  mathematics,  or 
engineering  and  applying  for  a  NSSP 
scholarship.  Under  the  proposed 
equally-weighted  application-scoring 
methodology,  the  Secretary  and  the 
Director  direct  the  State  nominating 
committees  to  review,  and  score 
accordingly,  those  applications  in  which 
a  student  provides  clear  and  specific 
evidence  that  demonstrates  his  or  her 
potential  and  motivation  to  succeed  at 
an  outstanding  level  of  academic 
achievement  at  the  postsecondary  level 
in  the  sciences,  mathematics,  and 
engineering. 

Scholar  Nomination  and  Selection 

Section  603(b)(2)  of  the  Act  requires 
the  State  nominating  committees  for  the 
NSSP  to  submit  to  the  President  the 
names  of  four  candidates  from  each 
congressional  district,  at  least  half  of 
whom  must  be  female.  The  Secretary 
proposes  to  implement  this  statutory 
requirement  in  i  652.30(d)  of  the 
proposed  regulations.  Section  603(b)(3) 
of  the  Act  requires  the  President  to 
select  two  Scholars  from  each 
congressional  district,  at  least  half  of 
whom  must  be  female.  In  his  proposal  to 
the  Congress  for  the  reauthorization  of 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA).  the  Secretary  has 
proposed  that  the  State  nominating 
committee  provision  as  well  as  the 
provision  governing  the  President's 
selection  of  NSSP  Scholars  be  amended 
so  as  to  delete  the  requirements  that  at 
least  half  of  the  students  from  each 
congressional  district  the  States 
nominate  and  the  President  selects  be 
female. 

Student  Eligibility  Requirements 

Based  on  section  604  of  the  statute, 
"Eligibility  of  Scholars,"  the  Secretary 
has  developed  one  set  of  eligibility 
requirements  in  S  652.2  of  the  proposed 
regulations  that  pertain  to  a  student  who 
wants  to  apply  for  a  NSSP  scholarship, 
and  another  set  of  eligibility 


requirements  in  i  652.40  of  the  proposed 
regulations  that  must  be  met  by  a 
Scholar  in  order  to  receive  his  or  hef 
scholarship.  The  separate  eligibility 
criteria  are  necessary  to  ensure  that 
high  school  students  are  eligible  to 
apply  for  the  NSSP,  even  if  they  are  not 
yet  eligible  to  receive  a  NSSP 
scholarship,  because  in  most  cases, 
seniors  in  high  school  will  not  be  able  to 
comply  with  several  of  the  eligibility 
criteria  for  receiving  a  NSSP 
scholarship.  For  example,  section 
604(a)(4)  of  the  program  statute  requires 
that  a  student  be  accepted  for 
enrollment  as  a  full-time  undergraduate 
student  at  an  institution  of  higher 
education  in  order  to  receive  a  NSSP 
scholarship.  Students  who  will  apply  for 
NSSP  scholarship  consideration  for  the 
fiscal  year  1992  NSSP  awards  and 
awards  for  subsequent  years  must  apply 
during  the  fall  of  their  senior  year  in 
high  school.  It  is  unlikely  that  each 
applicant  will  be  accepted  for 
enrollment  as  a  full-time  undergraduate 
student  at  an  institution  of  higher 
education  prior  to  January  1,  the  date  by 
which  the  President  is  to  announce  the 
selection  of  NSSP  Scholars.  Therefore, 
under  9  652.2(d)  of  the  proposed 
regulations,  a  student  must  demonstrate 
to  the  nominating  committee  that  he  or 
she  intends  to  apply  for  enrollment  at  an 
institution  of  higher  education.  If  a 
student  is  selected  to  be  a  Scholar  by 
the  President,  then  under  §  652.40(b)  of 
the  proposed  regulations,  he  or  she  must 
have  been  accepted  for  enrollment  at  an 
institution  of  higher  education  to  be 
eligible  to  receive  the  scholarship. 

Other  Scholarship  Considerations 

Section  603(a)(1)  of  the  Act  permits 
the  Director  and  the  Secretary  to  give 
consideration  to  the  financial  need  of  an 
individual  seeking  a  scholarship  and  to 
promote  participation  by  minorities  and 
individuals  with  disabilities. 

The  Secretary  and  the  Director  have 
addressed  the  promotion  of 
participation  by  minorities,  individuals 
with  disabilities  and  individuals  who 
may  have  financial  need.  Section 
652.21(b)  requires  State  nominating 
committees  to  make  special  efforts  to 
inform  students  from  groups 
underrepresented  in  the  scholarship 
disciplines,  such  as  minorities, 
individuals  with  disabilities,  and 
individuals  that  may  have  financial 
need,  of  the  availability  of  NSSP 
scholarships. 

The  Secretary  and  the  Director  could 
not  develop  regulations  that  give 
consideration  to  the  financial  need  of  an 
individual  during  the  application 
evaluation  process  due  to  the  timing  of 
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the  process  which, is  a  result  of  the 
statutory  requirement  in  section 
e03(b)(4)  that  req^res  the  President  to 
announce  the  selettion  of  Scholars  prior 
to  January  1  of  eacji  fiscal  year.  The 
effect  of  this  provi$ion  is  to  compel  State 
nominating  committees,  for  fiscal  year 
1992  and  beyond,  to  solicit  applications 
from  students  early  in  the  fall  term  of 
their  final  year  in  (igh  school  well 
before  the  date  th^t  financial  aid 
applications  become  available.  Since 
students  must  corqplete  these  financial 
aid  applications  b«ore  a  determination 
of  financial  need  oan  be  made  under  the 
current  statutory  aphedule  it  is 
impracticable  for  nnancial  need, 
determined  by  a  federally  approved 
need  analysis  methodology,  to  be 
considered  as  a  fa  :tor  in  the  nomination 
process. 

However,  although  it  may  be 
impracticable  to  consider  financial  need 
in  the  nomination  process,  a  Scholar's 
cost  of  attendance  a  major  element  in 
determining  financial  need,  must  be 
considered  in  detdrmining  the 
scholarship  amouit.  Pursuant  to  section 
605(b]  of  the  Act,  the  amount  of  a 
Scholar's  NSSP  scholarship  may  not 
exceed  the  Scholar's  cost  of  attendance. 
Moreover,  since  other  means  of 
considering  the  fii^ancial  need  of  NSSP 
applicants  may  exist  that  potentially 
could  be  applied  by  the  States  in  a 
uniform  manner  during  the  nomination 
process,  the  Secretary  and  the  Director 
are  specifically  reijuesting  comments 
concerning  methods  by  which  the 
financial  need  of  4n  applicant  may  be 
considered  by  the  {States  and  their 
nominating  committees. 

Under  section  605(b)  of  the  Act  a 
Scholar  receiving  an  NSSP  award 
cannot  have  his  of  her  award  reduced 
on  the  basis  of  hifl  or  her  receipt  of  other 
forms  of  Federal  a  tudent  financial 
assistance.  Howe^  rer,  the  NSSP  award 
must  be  taken  int9  consideration  for 
those  other  forms  of  assistance, 
including  a  Pell  Gfant.  In  addition,  under 
S  652.4(b)  of  the  proposed  regulations, 
the  Secretary  rednces  the  scholarship 
amount  awarded  by  the  amount  that  the 
scholarship  would  otherwise  exceed  the 
Scholar's  cost  of  Attendance. 

Requirements  for  CoDtinuation  Awards 

Section  604(b)(1)  of  the  Act  requires  a 
Scholar  to  maintain  a  high  level  of 
academic  achiev^ent  as  determined  in 
the  program  regulations  in  order  to 
receive  continuation  awards  after  the 
first  year.  Under  i  652.42(c)  of  the 
proposed  regulations,  a  Scholar  must 
maintain  a  high  level  of  overall 
academic  achievement  as  well  as  a  high 
level  of  academic!  achievement  in  the 
scholarship  disciplines.  Under 


S  652.42(c).  the  Secretary  proposes  to 
require  each  Scholar's  institution  to 
make  this  determination  rather  than  to 
attempt  to  set  a  national  standard.  The 
institution  has  the  Scholar's  records  and 
the  Secretary  believes  that  in  each  case, 
the  institution  is  in  the  best  position  to 
determine  whether  the  Scholar  is 
maintaining  a  high  level  of  achievement 
at  that  particular  institution.  Under 
{  652.50  of  the  proposed  regdations. 
each  institution  of  higher  education  at 
which  a  Scholar  is  enrolled  must 
provide  armual  assurances  to  the 
Secretary  that  each  Scholar  has 
maintained  eligibility  for  the  NSSP. 

Section  e04(b)(2)  of  the  Act  requires  a 
Scholar  who  has  not  yet  declared  a 
major  in  one  of  the  scholarship 
disciplines  to  provide  a  statement  to  the 
State  of  his  or  her  continuing  intent  to 
major  in  one  of  the  scholarship 
disciplines  in  order  to  receive  a 
continuation  award.  In  S  652.42(b)  of  the 
proposed  regulations,  the  Secretary  is 
proposing  to  modify  this  requirement  to 
require  the  Scholar  to  provide  his  or  her 
statement  of  intent  to  major  in  one  of 
the  scholarship  disciplines  to  the 
institution  of  higher  education  at  which 
he  or  she  is  enrolled  as  well  as 
providing  it  to  the  State.  The  Secretary 
finds  that  while  the  statute  requires  a 
Scholar  who  has  not  yet  declared  a 
major  to  provide  such  a  statement  to  the 
State,  it  is  appropriate  for  all 
documentation,  including  such  a 
statement  pertaining  to  a  Scholar's 
eligibility  for  a  continuation  award  to  be 
provided  to,  and  maintained  by,  the 
institution  at  which  the  Scholar  is 
enrolled  One  of  the  assurances 
described  above  must  be  that  the 
Scholar  has  provided  the  institution 
with  a  statement  of  intent  to  major  in 
one  of  the  scholarship  fields,  if  the 
scholar  has  not  already  declared  such  a 
major. 

Waiver  of  Full-time  Attendance 

Under  section  604(c)  of  the  Act  the 
Secretary  may  waive  the  statute's  full- 
time  attendance  requirements  in  unusual 
circiunstances.  Under  {  652.43(b)  of  the 
proposed  regulations,  the  Secretary  may 
waive  the  full-time  attendance 
requirement  for  a  Scholar  if  the 
Scholar's  institution  determines  that 
unusual  circtmistances  have  caused  the 
Scholar's  noncompliance  with  the 
statute's  full-time  attendance 
requirement  and  that  suspension  of 
scholarship  eligibility  would  cause  the 
Scholar  undue  hardship.  The  Secretary 
elects  to  require  each  Scholar's 
institution  to  make  this  determination, 
rather  than  attempt  to  set  national 
criteria,  because  die  Secretary  believes 
that  the  Scholar's  institution  is  in  the 


hei\  position  to  know  the  Scholar's 
individual  circumstances  and  needs  that 
might  justify  such  a  waiver.  If  an 
institution  makes  a  determination  that 
unusual  circumstances  exist  in  the  case 
of  a  particular  Scholar  and  the  Secretary 
waives  the  full-time  attendance 
requirement  for  that  Scholar,  the  Scholar 
continues  to  receive  a  scholarship 
payment  to  which  he  or  she  is  otherwise 
entitled.  Under  such  circumstances,  the 
scholarship  payment  will  be  prorated  by 
the  institution  according  to  the  Scholar's 
enrollment  status  for  the  academic 
period  during  which  he  or  she  continues 
to  be  enrolled,  on  a  part-time  basis  and 
is  otherwise  eligible  for  the  scholarship 
award.  For  example,  a  student  who  is 
enrolled  for  9  semester  hours  at  an 
institution  where  full-time  status  is  12 
semester  hours  would  receive  %  of  a 
scholarship  payment  for  the  academic 
period. 

Reinstatement  of  a  Scholarship 

Under  section  604(e)  of  the  Act  the 
Secretary  determines  circumstances 
under  which  a  Scholar  may  have  his  or 
her  eligibility  for  a  NSSP  scholarship 
reinstated  after  a  period  of  interruption 
or  suspensioa  Under  §  652.44  of  the 
proposed  regulations,  the  Secretary 
permits  the  institution  of  higher 
education  to  reinstate  a  Scholar's 
eligibility  for  the  scholarship  if  the 
period  of  interruption  or  suspension  was 
for  a  period  of  no  more  than  12  months 
and  if,  prior  to  reinstatement  the 
Scholar  can  demonstrate  to  the 
institution  that  he  or  she  is  in 
compliance  with  the  relevant  eligibility 
requirements.  The  Secretary  permits  the 
institution  of  higher  education  to  waive 
the  12-month  limitation  if  the  institution 
determines  that  the  Scholar's  period  of 
interruption  was  due  to  exceptional 
circumstances  that  necessitated  such  an 
interruption. 

Administrative  Responsibilities  of 
Institutions  of  Higlier  Educadon 

Section  603(d)  of  the  Act  requires  the 
Secretary  to  disburse  scholarship 
proceeds  on  behalf  of  Scholars  to  the 
institutions  of  higher  education  at  which 
the  Scholars  are  enrolled.  Under 
"Subpart  F— What  Are  the 
Administrative  Responsibilities  of  the 
Institutions  of  Higher  Education  at 
Which  NSSP  Scholars  Are  Enrolled?"  of 
the  proposed  regulations,  the  Secretary 
establishes  the  requirements  that  an 
institution  of  higher  education  must 
follow  to  administer  the  awarding  of 
scholarships  under  the  NSSP.  These 
proposed  procedures  are  consistent  with 
other  current  procedures  used  by 
institutions  of  higher  education  in  the 
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administration  of  other  Federal  student 
nnancial  aid  programs.  The  Secretary 
considers  these  to  be  the  minimum 
procedures  necessary  to  ensure  the 
proper  administration  of  and  accounting 
for  Federal  funds  disbursed  to  the 
institutions  under  the  NSSP. 

Under  section  603(d]  of  the  statute,  the 
Secretary  disburses  funds  on  behalf  of  a 
Scholar  to  an  institution  of  higher 
education  once  the  Scholar  is  enrolled  at 
the  institution.  However,  the  Secretary 
must  obligate  the  NSSP  scholarship 
funds  to  the  institution  before 
September  30  of  each  year  in  order  to 
avoid  a  lapsing  of  thoee  funds. 
Accordingly,  in  these  proposed 
regulations,  the  Secretary  provides  for 
the  submission  of  the  equivalent  of  a 
certification  of  enrollment  by  the 
institutions  of  higher  education  in  order 
to  avoid  the  lapsing  of  scholarship  funds 
due  to  student  registration  occurring 
very  late  in  the  Hscal  year.  Under 
§  652.53(a)(l)(i)(A).  for  purposes  of  the 
disbursal  of  NSSP  scholarship  funds  to 
an  institution  of  higher  education,  the 
Secretary  considers  a  Scholar  to  be 
enrolled  when  he  or  she  has  provided 
the  institution  with  a  written,  formal 
commitment  to  attend  the  institution, 
under  S  652.42,  during  the  relevant 
academic  year  and  has  complied  with 
any  other  institutional  requirements  for 
indicating  such  a  commitment,  e.g., 
providing  the  institution  with  a 
monetary  deposit.  However,  neither  the 
institution  nor  the  Scholar  is  entitled  to 
receive  any  portion  of  the  NSSP 
scholarship  funds  until  the  Scholar 
starts  attending  classes  at  the  institution 
of  higher  education.  If  the  Scholar  does 
not  attend  classes  and  the  institution 
has  obtained  the  funds  in  anticipation  of 
disbursing  them  to  the  Scholar,  or 
crediting  the  Scholar's  account,  then  the 
institution  must  return  all  of  the 
scholarship  funds  for  that  Scholar  to  the 
Secretary. 

While  {  652.22  of  the  proposed 
regulations  provides  specific 
recordkeeping  requirements  for  States, 
the  recordkeeping  requirements  for 
institutions  of  higher  education 
participating  in  the  NSSP  are  found  in  34 
CFR  74.20  through  74.25  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR). 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 


Regulatory  Flexibility  Act  Certificatioii 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States  and  State  nominating  committees 
administer  the  program  in  part.  States 
and  State  nominating  committees  are 
not  defmed  as  "small  entities"  in  the 
Regulatory  Flexibility  Act.  The  small 
entities  aflPected  by  these  regulations 
would  be  small  institutions  of  higher 
education  with  NSSP  Scholars  in 
attendance.  Certain  reporting, 
recordkeeping,  and  compliance 
requirements  are  imposed  on 
participating  institutions  of  higher 
education  by  the  proposed  regulations. 
However,  these  requirements  are 
modeled  on  existing  student  Hnancial 
assistance  programs  requirements 
imposed  on  these  institutions  under  title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended.  Therefore,  the  Secretary 
has  determined  that  these  provisions . 
will  have  minimal  impact  on  the  small 
institutions  of  higher  education. 

Paperworlc  Reduction  Act  of  1980 

Sections  652.10.  652.20,  652.22,  652.30, 
652.32,  652.40  and  652.42  contain 
information  collection  or  recordkeeping 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Estimates  of  annual  public  reporting 
burden  for  the  information  collections 
required  in  this  notice  of  proposed 
rulemaking  were  prepared  in 
consultation  with  several  State 
scholarship  agencies.  The  estimates  are 
as  follows: 

1.  State  submissions  of  nominating 
committee  memberships  are  estimated 
to  average  12  hours  per  State  response 
for  approximately  56  respondents  for  a 
total  burden  of  672  hours. 

2.  Applicant  responses  to  selection 
criteria  are  estimated  to  average  16 
hours  per  applicant  response  for  15.435 
respondents,  including  the  time  for 
reviewing  instructions  and  selection 
criteria,  requesting  the  required 
information,  writing  the  essay,  and 
reviewing  and  transmitting  the 
collection  of  information,  for  a  total 
annual  burden  of  246,960  hours. 

3.  State  nominating  committee 
submission  of  nominations  to  the 
President  are  estimated  to  average  40 
hours  to  review  an  estimated  35 
applications  from  each  congressional 
district  per  441  congressional  districts 
and  other  eligible  participating  entities, 
for  a  total  of  17,640  hours  if  all  56  States 


participate.  The  estimated  hours  include 
the  time  for  reviewing  and  rating 
student  applications,  prioritizing 
nominees,  and  transmitting  the 
collection  of  information. 

4.  A  Scholar  providing  his  or  her 
institution  of  higher  education  a 
Statement  of  Educational  Purpose  is 
estimated  to  average  15  minutes  per 
Scholar.  There  is  a  potential  of  882 
Scholars  with  an  additional  882  scholars 
per  year  for  an  overall  potential  of  up  to 
3,528  Scholars.  Therefore,  the  estimated 
burden  for  this  collection  will  range 
from  220.5  hours  to  882  hours  per  year. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
contained  in  these  proposed  regulations 
should  direct  them' to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building.  Washington  DC  20503; 
Attention:  Daniel  Chenok. 

Intergovenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4018,  ROB-3  7th  and  D  Streets  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  speci^c  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
buidens  found  in  these  proposed 
regulations. 
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Awessaeat  of  Educatea  ktpact 

The  Secretary  partkoisriy  requesls 
comments  on  whetler  the  proposed 
regulations  in  this  cjocument  woyM 
require  transmisaion  of  information  that 
is  being  gatiiered  b|  or  is  avail^>k  from 
any  other  agency  of  autbority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  BSZ 

Education.  Grant]  programs-educaiion. 
State  administeredieducation.  Student 
aid-education.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  DiMKStic  Assistance  Na 
B4.242.  National  Science  Scholars  Program) 

Dated:  July  2, 1991. 
Lamar  Alexander, 
Secretary  of  Educatio  i. 

Dated:  July  10. 1991 
Walter  E.  Itiusey. 
Director.  NadonaJ  Sa^MX  Foundation. 

The  Secretary  priiposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  1 152  to  read  as 
follows: 

PART  652-flATIO^AL  SCIENCE 
SCHOLARS  PROGpAM 

Suhyart  A— General 

652.1  What  is  titt  N^tioB^  Science  Scholars 
Progran? 

652.2  Who  is  eligible  to  apply  for  a 
scholarship  unde  r  this  program? 

652.3  How  are  awartis  distributedT 

652.4  In  what  amonf  ts  are  scholarships 
awarded? 

652.3    What  regulations  apply  to  this 

program? 
652J    What  deflniti^is  apply  to  this 

program? 

Subpart  B — How 
aSchotarsMp? 

652.10    How  does  a 
scholarship? 

Sut>part  C— What  Ar#  ttm  AdmMstraltae 
Responsibilities  of  a  State? 

652.20    How  does  a  State  establish  a 

aomineting  comquttee? 
.652.21     What  are  the(  responsibilities  of  a 

State  and  its  noiaiiiating  commiUee? 
652.22    What  records  must  a  State  maintain? 

Subpart  D— How  Ari  Scholar*  Nominated 
and  Selected? 

652.30  How  are  Schblars  nominated? 

652.31  How  shall  a  State  nominating 
cemmittee  evahifte  aa  application? 

652J2    What  selection  criteria  shaH  the 

State  nominabof  caounittae  oa^ 
652.33    How  are  Scholars  selected? 

Subpart  C    ^Murt  CondMone  Must  Be  Met 

652.49    What  requirstnenta  most  a  StAuAm 
meet  in  order  to  receive  a  acheUwsliipT 
652.41    Wkatisthe4aratioaefa 

scholarship?        , 


a  Student  Apply  for 
tudeet  apply  for  a 


652.42    What  are  the  reqaireaoenU  for  a 

Scholar  to  continue  to  receive 
scholarship  pajrments  under  the  NSSF? 

652.49    What  are  the  conseifuences  ef  a 
Scholar's  noncompliance  with  Iha 
scholarship  eligibibty  re<|alreinents  in 
(a&2.40or|«&Z.«27 

652.44    Under  what  ooaditioos  may 
scholarship  eligibility  be  reinslated? 

Subpart  F— What  An  tlw  AdraWslrattwe 
ResponaiWWiaB  o«  Bie  InslMatlona  «( 
Higher  EducaNaa  at  Which  NSSP  Scholars 
AreEnroUad? 

65^50    What  iastitalkmal  agreement  is 
required? 

652.51  How  are  scholarships  to  be 
administered  by  institutions  of  higher 
education? 

652.52  How  are  scholarship  awards  to  be 
made  and  scholarship  proceeds 
retume«f? 

652.53  What  reports  are  required  from  an 
institatioaT 

Aotherity:  20  U.S.C.  5381  to  S3Mt  antess 
otherwise  noted. 


Subpart  A— Gansral 

§652.1    What  is  the  National  Sdenca 
Scholars  Program? 

Under  the  National  Science  Scholars 
Program  (NSSP)  the  Secretary  awards 
scholarships  to  students  who  have 
demonstrated  outstanding  academic 
achievement,  who  show  promise  of 
contimied  outstanding  academic 
performance,  and  who  are  selected  by 
the  President,  for  the  following 
purposes: 

(a)  To  recognize  student  excellence 
and  achievement  in  the  physical  life, 
and  computer  sciences,  mathematics, 
and  engineering. 

(b)  To  provide  fioancia!  assistance  to 
students  to  continue  their  postsecondary 
education  in  those  fields  of  study  at 
sustained  outstanding  levels  of 
performance. 

(c)  To  contribute  to  strengthening  the 
leadiership  of  the  United  States  in  those 
fields. 

(d)  To  strengthen  the  United  States' 
mathematics,  science,  and  engineering 
base  by  offering  opportunities  to  pursue 
postsecondary  education  in  physical 
life,  and  computer  sciences, 
mathematics,  and  engineering. 

(e)  To  encourage  role  models  in 
scientific.  Biathematics,  and  engineering 
fields  for  young  people. 

(f)  To  strengthen  the  United  States' 
mathematics,  scientific  and  engineering 
potential  hji  eacovraging  equal 
participation  of  women  with  men  in 
mathematics,  scientific,  and  engineering 
fields. 

(g)  To  attract  ialeated  stodento  to 
teacking  oaieecs  in  mathematics  and 
science  i«  eleaientary  end  secondary 
schools. 


(Authadty:  20  U.&C.  SaSl) 

§652,2    vrholseOglbietoapplyfora 
•cholarsNp  under  this  program? 

An  Individual  is  eligible  to  apply  for 
an  initial  scholarship  under  the  NSSP  if 
the  individual — 

(a)  Is  scheduled  to  graduate  from  a 
public  or  private  secondary  school  or  to 
obtain  the  recognized  equivalent  of  a 
high  school  diploma,  as  defined  in  34 
CFR  eoo.2,  during  the  award  year  prior 
to  the  award  year  hi  which  the  NSSP 
scholarship  is  to  be  awarded; 

(b)  (\\,ls  a  citizen  or  national  of  the 
United  States;  or 

(2)  Provides  evidence  from  the  U.S. 
Immigration  and  Natiffalization  Service 
that  he  or  she — 

(i)  Is  a  permanent  resident  of  the 
United  States;  or 

(ii)  Is  In  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident; 

(c)  Has  demonstrated  outstanding 
academic  achievement  in  secondary 
school  in  the  physical,  life,  or  computer 
sciences,  mathematics,  or  engineering  as 
determined  by  the  State  nominating 
committee  established  under  9  652.20; 

(d)  Demonstrates  to  the  State 
nominating  committee  that  he  or  she 
intends  to  apply  for  enrollment  at  an 
institution  of  higher  education  as  a  full- 
time  undergraduate  student  for  the 
purpose  of  receiving  a  baccalaureate 
degree;  and 

(e)  Demonstrates  to  the  State 
nominating  committee  that  he  or  she 
intends  to  major,  at  an  institution  of 
higher  education,  in  one  of  the  phjrsical, 
life,  or  computer  sciences,  mathematics, 
or  engineering. 

(Authority:  20  U.S.C.  5384) 

§652.3    How  ar«  awards  dislrttwied? 

(a)  In  each  award  year,  the  Secretary 
awards  one  initial  scholarship  to  each  of 
two  eligible  Scholars  selected  by  the 
President  under  (  652.33  &om  each 
congressional  district. 

(b)  The  Secretary  disburses  the 
scholarship  proceeds,  on  behalf  of  each 
Scholar  selected  by  the  President  to  the 
institution  of  higher  educatioa  at  which 
ead)  Scholar  is  enrolled 

(c)  A  student  awarded  a  scholarship 
under  this  part  may  attend  any 
institution  of  higher  education,  as 
defined  in  S  852.6,  that  enters  Into  an 
agreement  with  the  Secretary  under 

§  652.Sa  for  the  purpose  of  obtaining  a 
baccalaureate  degree  in  the  physical 
life,  or  cooaputer  sciences,  mathematics, 
or  engineeciog. 
(Authority:  20  U.S.C  5362  and  S383| 
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9  6S2.4    In  wlwt  amounts  an  schoiartttip* 


(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  amount  of 
a  scholarship  awarded  under  this  part 
for  a  full-time  student  for  any  academic 
year  is  $5,0(X). 

(b)  The  Secretary  reduces  the 
scholarship  amount  awarded  under  this 
part  by  the  amount  that  the  scholarship 
would  otherwise  exceed  the  Scholar's 
cost  of  attendance,  as  defmed  in  section 
472  of  the  Higher  Education  Act  of  1965. 
as  amended. 

(c)  In  the  event  that  funds  available  in 
a  Rscal  year  are  insufficient  to'fund  fully 
each  award  under  this  part,  the 
Secretary  reduces  proportionately  each 
scholarship  and  the  amount  paid  to  each 
Scholar. 

(Authority:  20  U.S.C.  5385) 

S  652.5    What  rtguiations  apply  to  ttito 
program? 

The  following  regulations  apply  to  the , 
National  Science  Scholars  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  as  follows,  except  as 
provided  in  paragraph  (bj  of  this  section: 

(i)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs)  except  for  the  following: 

(i)  Subpart  C  (How  To  Apply  for  a 
Grant). 

(ii)  Subpart  D  (How  Grants  Are 
Made). 

(iii)  Sections  75.580  through  75.592  of 
Subpart  E  (What  Conditions  Must  Be 
Met  By  a  Grantee?). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  For  the  purposes  of  the  regulations 
in  this  part,  the  terms  "grantee"  and 
"recipient,"  as  used  in  EDGAR,  mean  an 
institution  of  higher  education  that 
administers  a  scholarship  award  on 
behalf  of  a  National  Science  Scholar. 

(c)  The  regulations  in  this  part  652. 
(Authority:  20  U.S.C.  5381  to  5386) 


§652.6    What  definitions  apply  to  thl« 
program? 

The  following  definitions  apply  to 
terms  used  in  this  part: 

(a)  Definitions  in  the  Act.  The 
following  terms  are  defined  in  section 
633(b)(5]  and  602(d)  of  the  Act 

Congressional  district 

National  Science  Scholar  (Scholar) 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1:  Applicant, 
Application,  Award,  Department,  Fiscal 
Year,  Private.  Secondary  school, 
Secretary,  State. 

(c)  Other  definitions  that  apply  to  this 
part.  The  following  additional 
definitions  apply  to  this  part: 

Academic  year  means — 

(1)  A  period  of  time  in  which  a  full- 
time  student  is  expected  to  complete  the 
equivalent  of  at  least  two  semesters, 
two  trimesters,  or  three  quarters,  at  an 
institution  that  measures  academic 
progress  in  credit  hours  and  uses  a 
semester,  trimester,  or  quarter  system: 
or 

(2)  A  period  of  time  in  which  a  full- 
time  student  is  expected  to  complete  at 
least  24  semester  hours  or  36  quarter 
hours  at  an  institution  that  measures 
academic  progress  in  credit  hours  but 
does  not  use  a  semester,  trimester,  or 
quarter  system. 

Act  means  the  Excellence  in 
Mathematics,  Science  and  Engineering 
Education  Act  of  1990. 

Award  year  means  the  period  of  time 
from  July  1  of  one  year  through  June  30 
of  the  following  year. 

Computer  sciences  means  the  branch 
of  knowledge  or  study  of  computers.  The 
term  encompasses,  but  is  not  limited  to, 
such  fields  of  knowledge  or  study  as 
computer  hardware,  computer  software, 
computer  engineering,  information 
systems,  and  robotics. 

Director  means  the  Director  of  the 
National  Science  Foundation. 

Engineering  means  the  science  by 
which  the  properties  of  matter  and  the 
sources  of  energy  in  nature  are  made 
useful  to  humanity  in  structures, 
machines  and  products  as  in  the 
construction  of  engines,  bridges, 
buildings,  mines,  and  chemical  plants. 
The  term  encompasses,  but  is  not 
limited  to,  such  fields  of  knowledge  or 
study  as  aeronautical  engineering, 
chemical  engineering,  civil  engineering, 
electrical  engineering,  industrial 
engineering,  materials  engineering,  and 
mechanical  engineering. 

Full-time  student  means  a  student 
enrolled  in  an  institution  of  higher 
education,  other  than  a  correspondence 
school,  who  is  carrying  a  full-time 
academic  workload  as  determined  by 


the  institution  under  standards 
applicable  to  all  students  enrolled  in 
that  student's  educational  program. 

Institution  of  higher  education 
(institution)  means  an  institution  of 
higher  education  as  defined  in  34  CFR 
600.4  (institutional  eligibility 
regulations). 

Life  sciences  means  the  branch  of 
knowledge  or  study  of  living  things.  The 
term  encompasses,  but  is  not  limited  to, 
such  fields  of  knowledge  or  study  as 
biology,  biochemistry,  biophysics, 
microbiology,  genetics,  physiology, 
botany,  zoology,  ecology,  and 
behavioral  biology.  This  term  does  not 
encompass  social  psychology  or  the 
health  professions. 

Mathematics  means  the  branch  of 
knowledge  or  study  of  numbers  and  the 
systematic  treatment  of  magnitude, 
relationships  between  figures  and  forms, 
and  relations  between  quantities 
expressed  symbolically.  The  term 
encompasses,  but  is  not  limited  to,  such 
fields  of  knowledge  or  study  as 
statistics,  applied  mathematics,  and 
operations  research. 

Physical  sciences  means  the  branch 
of  knowledge  or  study  of  the  material 
universe.  The  term  encompasses,  but  is 
not  limited  to,  such  fields  of  knowledge 
or  study  as  astronomy,  atmospheric 
sciences,  chemistry,  earth  sciences, 
ocean  sciences,  and  physics. 

Scholarship  means  an  award  made  to 
an  individual  in  an  award  year  under 
this  part  for  one  academic  year. 

Scholarship  disciplines  means  the 
physical,  life,  and  computer  sciences, 
mathematics,  and  engineering. 

(Authority:  20  U.S.C.  5381  to  5386) 

Subpart  B— How  Doaa  A  Student 
Apply  for  a  Scholarship? 

§652.10    How  does  •  student  apply  for  a 
scholarship? 

(a)  To  apply  for  a  scholarship  under 
this  part,  an  individual,  who  meets  the 
eligibility  requirements  of  S  652.2,  must 
submit  an  application  as  required  by  the 
State  nominating  committee 
administering  the  NSSP  in  the  State  of 
his  or  her  legal  residence. 

(b)  In  his  or  her  application,  the 
applicant  shall  address  the  selection 
criteria  contained  in  8  652.32. 

(c)  The  applicant  shall  submit  the 
application  to  the  State  nominating 
committee  within  the  deadline 
established  by  the  committee. 


(Authority:  20  U.S.C.  5383) 
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Subpart  C— What  Are  tHa 
Administrativa  neaponatMlittes  of  a 
State? 

§  esrso    How  doMa  stale  estabMiti  a 
nominattnf  eofnmM#eT 

(a)  To  participatt  in  the  ^fSSP.  a  State 
shall  establish  a  nominating  committee 
for  the  purpose  of  aominating  students 
for  NSSP  8cholarsHip«. 

(b)  The  State  nommatmg  committee 
may  be  appointed  either  t>y  the  Chief 
State  School  Officer  (CSSO)  or  by  an 
existing  graat  agea|cy  or  panel  that  was 
previously  designated  by  the  CSSO. 

(c)  Before  the  nominating  committee 
may  begm  to  fulfiU  its  Functions  under 
§  652.21.  the  CSSO^  grant  agency,  or 
panel  that  appoint^  the  aoiBinating 
comnrittee  shall  siibrait  for  the 
Secretary's  approval  the  names  and 
qualificatioDS  of  the  individuals  to  be 
appointed. 

(d)  The  oominatl^  committee  must 
include  the  foUowibg: 

(1)  At  least  one  individual  from  each 
of  the  foHowing  fields: 

(i)  Education, 
(ii)  Science, 
(iii)  Mathematicl. 
(iT)  Engineering. 

(2)  At  least  two  tacuhy  members 
teaching  in  two  or  ^ore  of  the 
scholarship  discip^nes  at  the 
postsecondary  hfv^l. 

(3)  At  least  one  leacher  teaching  in 
one  or  more  of  the  scholarship 
disciplines  at  the  aecondary  level 

(4)  At  least  one  person  who  is  a 
scientist,  raatherndtidan.  or  engineer 
from  a  private-eecjor  business  that  is 
oriented  to  the  sc»  »nces,  mathematics,  or 
engineering. 

(5)  At  least  one  i  idmissions  o^icer 
from  an  institution  of  higher  education. 

(e)  An  individual  representing  one  of 
the  nominating  coeonittee  membership 
categories  under  paragraphs  (d)  (2) 
through  (5)  of  this  section,  may.  if 
qualiHed.  also  represent  a  category  in 
paragraph  (d)(1)  of  this  section. 

(f)  Each  State  shall  require  that  its 
State  nominating  Oommittee  members 
ser\'e  as  volunteem  without 
compensation.       | 

(Authority:  20  U.S.cJ5383) 

§652.21    tMialarallMf«spo«sMiWea«fa 

State  and  its  nominating  ceaiaiittw? 

Each  State  shall  require  its 
nominating  committee  to  establish 
operating  procedtces  govenuag  the 
scholarship  nomination  process  that 
include — 

(a)  The  dissemiaatioa  of  program 
information  and  application  materials  to 
the  State's  public  and  private  secondary 
schools  and  CED  est  centers; 


(b)  The  promotioo  of  participation  ia 
the  NSSP  by  students  from  groups 
underrepreseated  in  die  scbolarslap 
disciplines,  such  as  atudents  froai 
minority  groups,  students  with 
disabilities,  or  students  who  are 
economically  dbaadvantaged:  aod 

(c)  The  establishment  of  internal 
administrative  procedures  for— 

(1)  The  timely  aobmission.  processing, 
and  review  of  applications  submitted  \ty 
eligible  students;  and 

(2)  Tbe  resolution  ef  conflicts  ot 
interest  of  members  ef  the  nominating 
committee. 

(Aothority:  20  U.S.C.  53SS) 

§652.22    What  racorda  must  a  State 


The  CSSO.  SUte  agency,  or  panel  that 
appoints  the  nominating  comnittee 
under  §  96SL20{b]  shall  maintain  all 
student  applications  and  the  records 
and  written  procedures  related  to  the 
selection  of  nominees  for  a  scholarship 
competition  for  a  period  of  five  award 
years  following  the  award  year  of  the 
scholarship  competition. 

(AudMirity:  20  U.S.C.  S9t3  and  5384) 

Subpart  O— How  Are  Scholars 
Nominated  aoii  SetedodT 

§652.30    How  are  Scholars  nominated? 

(a)  Scholars  are  nominated  by  State 
nominating  committees  that  are 
established  in  accordance  with  §  652.20. 

(b)  Each  State  noeninating  committee 
shaU  review  and  evaluate  the 
applications  received  each  year  nnder 
this  program. 

(c)  Each  State  nominating  committee 
shall  select  nominees  in  accordance 
with  the  program  eligibility 
requirements  for  an  initial  award.  Earh 
State  nominating  committee  may  adopt 
one  or  more  minimum  standards  to 
demonstrate  outstanding  academic 
achievement  at  the  aecondary  school 
level  that  may  include  siich  standards  as 
an  overall  minimum  grade  point  average 
or  a  minimimi  class  rank  combined  with 
a  minimum  grade  point  average  in  the 
sciences,  aiathematics.  and  engineering. 

(d)  Each  State  nominating  committee 
shall  saiinnt  to  the  President  the 
nominations  of  at  least  iaar  applicants 
legaliy  residmg  in  each  congressional 
district  in  the  State,  at  least  half  of 
whom  most  be  female.  Tbe  nominations 
must  be — 

(IJ  Ranked  in  order  of  evaluated 
score;  and 

(2)  Sutxnitted  to  the  Secretary,  who 
receives  ^  nominations  on  behalf  of 
the  President  in  the  manner  and  by  the 
date  establiahed  by  the  Secretary  in  a 
notice  published  in  the  Ftdaai  Itagiater. 


(^  Each  aooiiBatiBg  coaunittee  shafl 
provide  the  following  information  for 
each  nominee  ta  the  Secretary. 

(1)  Name. 

(2)Sex. 

(3)  Address. 

(4)  Telephone  number. 

(5)  Social  secority  nunber  <if  provided 
by  the  nominee). 

(6)  Congressional  (fistriot  and  name  of 
Representative  or  Delegale. 

(7)  Other  information  that  the 
Secretary  considers  necessary  for  the 
proper  administration  of  the  program. 

(AatlMritr  ze  li  S.C  5363) 

§652.31    How  alMrfl  a  State  aominating 
committee  avaluata  an  application? 

(a)  Each  State  nominating  committee 
shall  evaluate  an  application  on  the 
basis  of  the  selection  criteria  in  §  652.32. 

(b)  The  committee  shall  give  each  of 
the  selection  criteria  eqoal  weight. 

(c)  The  State  nominating  committee 
shaD  score  each  appHcaot's  responses  to 
the  selection  criteria  in  I  652.32  using 
the  following  scale:  5  (truly  exceptional). 
4  (outstanding).  3  (excellent).  2  (good).  1 
(fair).  0  (poor). 

(d)  Each  applicant  may  receive  a 
maximum  of  25  points. 

(Authority:  20  U.S.C  53<3) 

§652.32    What  selection  criterta  shall  tha 
State  nominating  cooHBlttea  use? 

The  State  nominating  committee  shall 
use  the  following  selection  criteria  to 
evaluate  and  rate  applications: 

(a)  Evidence  of  exceptional  academic 
achievement  at  the  secondary  level.  The 
nominating  committee  shall  rate  the 
applicant's  overall  academic 
achievement  at  the  secondary  level  by 
considering  one  or  aiore  of  the 
following: 

(1)  High  school  class  rank  and  grades. 

(2)  For  an  applicant  who  is  earning  the 
recognized  equivalent  of  a  high  school 
diploma  ia  lieu  of  graduating  from  high 
school,  the  applicant's  score  on  the  high 
school  equivalency  examination  and 
high  school  record  before  leaving  school 

(3)  (i)  The  applicant's  composite  score 
on  the  ACT  Assessment: 

(ii)  The  sum  of  tbe  appBcanfs  verbal 
and  quantitative  scores  on  the 
Scholastic  Aptitude  Test  (SAT);  or 

(iii)  Both  the  composite  score  on  the 
ACT  Assessment  and  the  sum  of  die 
applicant's  SAT  scores. 

(b)  Evidence  of  exceptional 
nonacademic  accomplishment  in 
extracurricular  areas  and  in  the 
physical,  life,  or  computer  sciences, 
mathematics,  or  engineering.  The 
nominating  committee  shall  rate  the 
applicant's  achievement  In  activities  in 
areas  such  as  community  service. 
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leadership,  and  artistic  and  athletic 
performance  along  with  achievement 
outside  the  classroom  in  the  sciences, 
mathematics,  and  engineering. 

(c)  Letters  of  reference.  The 
nominating  committee  shall  rate  letters 
of  reference  written  by  three  individuals 
chosen  by  the  applicant  and  determine 
the  degree  to  which  these  letters  reflect 
the  applicant's  qualifications  for  a 
National  Science  Scholarship,  based 
upon  relevant  factors  such  as — 

(1)  The  author's  qualifications  to 
provide  a  recommendation  for  the 
particular  applicant: 

(2)  The  extent  to  which  each  letter  of 
reference  describes  the  applicant's 
motivation  and  potential  to  pursue  a 
career  in  the  physical,  life,  or  computer 
sciences,  mathematics,  or  engineering: 
or 

(3J  The  extent  to  which  each  letter  of 
reference  describes  the  applicant's 
overall  potential  and  abilities. 

(d)  Applicant  essay.  The  applicant 
must  urrite  an  essay  that  the  nominating 
committee  shall  analyze  and  rate.  The 
essay  of  500  words  or  less  must  be  on  a 
topic  that  the  applicant  chooses  and 
considers  to  be  of  interest  to  the 
nominating  committee.  The  essay  must 
reflect  the  applicant's  motivation  to 
pursue  a  career  in  the  physical  life,  or 
computer  sciences,  mathematics,  or 
engineering,  and  otherwise  be  of 
relevance  to  the  committee's 
determination  of  the  applicant's 
qualification  for  a  National  Science 
Scholarship. 

(e)  Meeting  the  purposes  of  the 
authorizing  statute.  The  nominating 
committee  shall  rate  each  application  to 
determine  how  well  it  meets  the 
purposes  of  the  National  Science 
Scholars  Program  as  set  forth  in  §  652.1. 
(Authority:  20  U.S.C.  5381-5383) 

§652^    How  ar*  Scholars  Mtocted? 

(a)  For  each  award  year,  after 
consultation  with  the  Secretary  and  the 
Director  of  the  National  Science 
Foundation,  the  President  selects  and 
announces  from  among  the  nominees 
submitted  by  State  nominating 
committees  under  i  652.30.  two  National 
Science  Scholars  legally  residing  in  each 
congressional  district. 

(b)  The  selection  of  National  Science 
Scholars  is  announced  prior  to  January  1 
of  each  fiscal  year  for  which  funds  are 
appropriated. 

(Autliority:  20  U.S.C.  5383) 


Subpart  E— What  Condllione  Must  Be 
MetBySchotors? 

S652.40    Whet le^MlremwiU mut a 
Schotar  m««t  In  order  to  recelvt  a 
■cnotBrsnipT 

To  be  eligible  to  receive  a  scholarship, 
a  Scholar  who  has  been  selected  by  the 
President  under  {  652.33.  must— 

(a)  Meet  the  eligibility  requirements  in 
§652.2: 

(b)  Have  been  accepted  for  enrollment 
at  an  institution  of  higher  education  as  a 
full-time  undergraduate  student  (as 
determined  by  the  institution)  for  the 
purpose  of  obtaining  a  baccalaureate 
degree: 

(c)  Have  declared  a  major  in  one  of 
the  physical  life,  or  computer  sciences, 
mathematics,  or  engineering,  or  have 
provided  a  written  statement  to  the 
institution  of  higher  education  of  his  or 
her  intent  to  major  in  one  of  these  fields 
of  study  if  it  is  the  policy  of  the 
institution  at  which  the  Scholar  has 
been  accepted  for  enrollment  that 
students  not  declare  a  major  until  a  later 
point  in  their  course  of  study;  and 

(d)  Have  filed  with  the  institution  he 
or  she  plans  to  attend  or  is  attending,  a 
Statement  of  Educational  Purpose  in 
accordance  with  S  668.32  of  the  Student 
Assistance  General  Provisions 
regulations. 

{AmAotkty.  20  VS.C.  5381  ahd  5383) 

S  652.41    Wtiat  to  ttM  duration  Of  a 
•ctwlarsMp? 

(a)  In  the  first  award  year  after  a 
Scholar  is  selected  by  the  President,  the 
Scholar  receives  his  or  her  initial 
scholarship,  for  a  period  of  one 
academic  year,  for  his  or  her  first  year  of 
undei:graduate  study  in  one  of  the 
scholarship  disciplines  at  an  institution 
of  higher  education. 

(b)  Except  for  a  Scholar  covered  in 
paragraph  (c)  of  this  section,  a  Scholar 
who  satisfies  the  requirements  of 

S  652.42  may  receive  up  to  three 
additional  scholarships  in  subsequent 
award  years,  each  awarded  for  a  period 
of  one  academic  year,  in  order  to 
complete  his  or  her  undergraduate 
course  of  study. 

(c)  A  Scholar  who  satisfies  the 
requirements  of  S  652.42  and  who  is 
enrolled  in  an  undergraduate  course  of 
study  that  requires  attendance  for  five 
academic  years  may  receive  additional 
scholarships  for  not  more  than  four 
additional  academic  years  of 
undergraduate  study. 

(Authority:  20  U.S.C  5382) 


§65^42  WhataretherequlrMnantsfora 
Scholar  to  conUnua  to  raeoive  echolfihip 
payments  under  tha  N8SP7 

A  Scholar  who  has  received  a 
scholarship  under  this  part  for  at  least 
one  year  of  undergraduate  study  is 
eligible  to  receive  a  scholarship  for  a 
subsequent  year  of  undergraduate  study 
under  i  652.41  (b)  or  (c),  if,  at  the 
beginning  of  that  subsequent  academic 
year,  the  Scholar — 

(a)  Is  enrolled  as  a  full-time  student  at 
an  institution  of  higher  education  for  the 
purpose  of  receiving  a  baccalaureate 
degree,  unless  the  institution  has 
determined  that  unusual  circumstances 
justify  waiver  of  the  full-time  attendance 
requirement  and  the  Secretary  has 
waived  the  full-time  attendance  required 
as  provided  for  in  S  652.43(b): 

(b)  Continues  to  major  in  one  of  the 
scholarship  disciplines,  or  provides  a 
written  assurance  to  both  the  State  and 
the  institution  of  higher  education  at 
which  the  Scholar  is  enrolled  of  his  or 
her  intent  to  major  in  one  of  the 
scholarship  disciplines,  if  it  is  the  policy 
of  that  institution  that  a  student  not 
declare  a  major  until  later  in  his  or  her 
course  of  study; 

(c)  Maintains  a  high  level  of  academic 
achievement,  as  defuied  by  the 
institution,  in — 

(1)  His  or  her  overall  course  of  study; 

(2)  Those  science,  mathematics,  or 
engineering  courses  in  which  the 
Scholar  has  enrolled:  and 

(3)  The  Scholar's  major,  if  declared. 
(Authority:  20  US.C  5382  and  5384) 

§  652.43    Wttat  are  the  con— quancas  of  a 
Scttolar's  noncompNanca  with  ttw 
sdwlarshlp  aHQililNty  roqulrcnwnts  in 
§652.40  or  $65^42? 

(a)  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  if  an 
institution  of  higher  education  finds  that 
a  Scholar  fails  to  meet  the  requirements 
of  §  652.40  or  S  652.42  within  an  award 
year,  the  institution  shall  suspend  the 
Scholar's  eligibility  to  receive  further 
scholarships,  or  scholarship  proceeds. 

(2)  A  suspension  of  a  Scholar's 
eligibility  for  failure  to  meet  the 
requirements  of  S  652.40  or  S  652.42  must 
remain  in  effect  until  the  Scholar  is  able 
to  demonstrate  to  the  satisfaction  of  the 
institution  that  he  or  she  is  in 
compliance  with  all  applicable 
scholarship  eligibility  requirements, 
including  renewal  requirements  in 

§  652.42  and  reinstatement  requirements 
in  §  652.44. 

(3)  If  the  total  period  of  suspension 
exceeds  12  months,  the  Scholar's 
eligibility  for  NSSP  scholarships  shall  t>e 
terminated. 
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may  waive  the  full- 
^uirement  in  S  652.42 
I'hich  the  institution 
jsual  circumstances 
lolar's 


(b)  The  Secretar 
time  attendance  re^ 
for  periods  during ' 
determines  that  un^ 
have  caused  the  So 
noncompliance  wit  i  the  full-time 
attendance  require  nent  of  S  652.42(a] 
and  that  suspensio:  i  of  scholarship 
eligibility  would  ca  use  a  Scholar  undue 
hardship. 

(c)  If  a  Scholar's  iill-time  attendance 
requirement  is  wai  ^ed  under  paragraph 
(b)  of  this  section,  |e  or  she  may 
continue  to  receive!  a  scholarship 
payment.  The  institution  shall  prorate 
the  payment  accortling  to  the  Scholar's 
enrollment  status  for  the  academic 
period  during  which  he  or  she  continues 
to  be  enrolled  on  ajpart-time  basis  but 
remains  otherwise  eligible  for  the 
award.  For  exampl ;,  if  a  Scholar  for 
whom  the  full-time  enrollment 
requirement  is  wai  red  by  the  Secretary 
is  enrolled  as  a  hal  -time  student  for  one 
semester,  he  or  she  is  eligible  to  receive 
one-half  of  the  sch(  larship  payment  for 
a  full-time  student  or  that  semester. 
Therefore,  the  Schi  ilar  would  receive 
one-quarter  of  his  (ir  her  scholarship 
during  that  semestiir,  which  would  count 
as  one-forth  of  a  y«  ar  for  purposes  of  the 
four-year  limit. 

(Authority:  20  U.S.C.  >384] 

§  652.44    Under  wtiat  conditions  may 
scholarship  etigibillty  b«  reinstatsd? 

A  Scholar  whosd  eligibility  is 
suspended  under  a652.43(a],  such  as  a 
Scholar  whose  attendance  at  an 
institution  of  higher  education  was 
interrupted  for  reasons  including,  but 
not  limited  to,  pregnancy,  child-rearing, 
or  other  family  responsibilities,  may 
have  his  or  her  sch  olarship  eligibility 
reinstated  by  the  ii  istitution  of  higher 
education  at  whicl  he  or  she  is  enrolled 
if— 

(a)  The  period  of  suspension  or 
interruption  was  f(  r  a  period  of  no  more 
than  12  months  un  ess  the  institution 
determines  that  thd  12-month  limitation 
should  be  waived  ilue  to  exceptional 
circumstances;  ana 

(b)  The  Scholar  demonstrates  to  the 
institution  that  he  >r  she  is  in 
compliance  with  tt  e  relevant  eligibility 
and  renewal  requii  ements  in  §§  652.40 
and  652.42. 

(Authority:  20  U.S.Ck384) 


IMI 


Subpart  F— Wtiat  Are  the 
Administrative  ResponsibHities  of  the 
institutions  of  Higher  Education  at 
Which  NSSP  Schotars  Are  Enrolled? 

§  652.50    What  instttutional  agreement  Is 
required? 

Any  institution  at  which  one  or  more 
NSSP  Scholars  are  enrolled  shall  enter 
into  an  agreement  with  the  Secretary 
under  which  the  institution  shall  agree 
to  comply  with  the  provisions  of  the  Act 
and  of  this  part,  including  providing 
annual  assurances  of  the  eligibility  of 
enrolled  Scholars  under  SS  652.40  and 
652.42  and  the  awarding  of  scholarships 
to  those  Scholars. 
(Authority:  20  U.S.C.  5383  and  5384) 

§  652.51  How  are  scholarships  to  t>« 
administered  by  institutions  of  higher 
education? 

(a)  The  Secretary  sends  a  roster  of 
Scholars  and  an  allocation  of 
scholarship  funds  for  each  award  year 
to  an  institution  of  higher  education  that 
has  entered  into  an  agreement  with  the 
Secretary  under  S  652.50. 

(b)  An  institution  of  higher  education 
may  not  disburse  scholarship  funds  to  a 
Scholar  until  the  Scholar  is  attending 
classes  at  that  institution  of  higher 
education  and  meets  the  other  eligibility 
requirements  in  S  652.40  and,  if 
applicable,  the  renewal  requirements  of 
§  652.42. 

(c)  The  institution  shall  award  the 
Scholar  a  scholarship  for  an  amount  that 
is  determined  under  §  652.4. 

(Authority:  20  U.S.C.  5383-5385) 

§  652.52    How  are  scholarship  awards  to 
be  made  and  scholarship  proceeds 
returned? 

(a)  An  institution  shall  provide 
scholarship  proceeds  to  a  Scholar  in  at 
least  two  payments  per  academic  year. 

(b)  In  the  event  that  a  Scholar  refuses 
a  scholarship,  does  not  attend  classes, 
or  is  ineligible  for  a  scholarship  and 
cannot  be  reinstated  in  that  award  year, 
the  institution  shall  return  the 
scholarship  proceeds  to  the  Secretary. 

(c)  A  Scholar  who  ceases  to  be 
eligible  for  NSSP  scholarship  proceeds 
at  an  institution  before  completion  of  an 
academic  period  for  which  payment  of  a 
scholarship  award  has  been  received,  is 
only  eligible  for  a  prorated  portion  of  the 
scholarship  award  and  is  liable  to  the 


Secretary  for  any  overpayment.  The 
prorated  portion  of  the  scholarship  to  be 
returned  to  the  Secretary  must  be  in 
proportion  to  the  portion  of  the 
academic  period  the  Scholar  failed  to 
complete.  The  institution  shall  return  the 
overpayment  to  the  Secretary  in 
accordance  with  the  provisions 
governing  the  recovery  of  overpayments 
in  34  CFR  690.79  of  the  Pell  Grant 
Program  regulations. 

(d)  The  institution  shall  pay  a  pro  rata 
share  of  the  scholarship  for  which  he  or 
she  is  eligible  if  the  Scholar  enrolls  for 
less  than  a  full  academic  year  to 
complete  his  or  her  baccalaureate 
degree.  The  institution  shall  return  the 
remaining  share  of  the  scholarship  to  the 
Secretary. 
(Authority:  20  U.S.C.  5383  and  5384) 

§  652^    What  reports  are  required  from 
an  Institution? 

(a)  Prior  to  the  receipt  of  funds  for 
disbursement  to  a  Scholar,  an  institution 
of  higher  education  shall  provide  to  the 
Secretary  the  following: 

(1)  For  a  Scholar  receiving  his  or  her 
initial  scholarship,  a  statement  from  the 
appropriate  official  at  the  institution 
indicating — 

(i)  (A)  That  the  Scholar  has  provided 
the  institution  with  a  written  formal 
commitment  to  attend  the  institution  for 
the  relevant  academic  year  and  has 
complied  with  any  other  institutional 
requirements  for  indicating  such  a 
commitment  including  a  monetary 
deposit;  or 

(B)  That  the  Scholar  is  currently  in 
attendance  at  that  institution  for  the 
relevant  academic  yean  and 

(ii)  The  Scholar's  cost  of  attendance. 

(2)  For  a  Scholar  who  is  eligible  to 
receive  an  additional  award  in  a 
subsequent  award  year,  a  statement 
from  the  appropriate  official  at  the 
institution  indicating  that  the  Scholar  is 
in  compliance  with  the  renewal 
requirements  of  §  652.42. 

(b)  An  institution  shall  provide  such 
reports  to  the  Secretary  as  are  necessary 
to  carry  out  the  Secretary's  functions 
under  this  part,  in  accordance  with 
Departmental  requirements  in  EDGAR. 

(Authority:  20  U.S.C.  5384) 

[FR  Doc.  91-22919  Filed  9-23-91:  8:45  am) 
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DEPARTMEMT  o|  THE  INTERIOR     " 

Bureau  of  Indian  I  Affairs 

Fiscal  Year  1990  Plan  for  Services  to 
Indian  Infants  and  Toddlers  Witti 
Disabilities  and  Ttieir  Families 


agency:  Bureau 
Interior. 

action:  Notice  o 
public  comment 


OIR 


■  Indian  Affairs. 

public  hearings  and 
riod. 


SUMMARY:  The  Olice  of  Indian 
Education  Prograi  ns  (OIEP),  Branch  of 
Exceptional  Educ  ition.  has  completed 
the  required  appli  cation  for  fourth  year 
funds  under  part  H  (Infants  and 
Toddlers  Prograni)  of  the  Individuals 
with  Disabilities  iducation  Act.  Public 
Law  94-142  as  Ai  lended  by  Public  Law 
101-476  (Sec.  678  .  The  application 
describes  activiti  is  that  will  be 
implemented  to  f<  cilitate  the 
development  of  e  irly  intervention 
services  on  resen  ations  served  by 
elementary  and  s  >condary  schools 
operated  for  Indii  ns  by  the  Department 
of  the  Interior. 

The  applicatior  is  available  to  all 
interested  parties  and  members  of  the 
general  public.  Ei  ch  BIA  Area/Agency 


Education  will  have  copies  of  the 
application  available  for  inspection.  In 
addition,  copies  may  be  obtained  fromi 
the  Branch  of  Exceptional  Education  by 
calling  202-2(»-6675.  Copies  will  also  be 
available  at  each  meeting  site. 

Public  hearings  will  be  held  at  several 
locations.  Persons  interested  in  making 
public  comment  should  contact  one  of 
the  BIA  Area/Agency  Education  Offices 
listed  below  for  more  information. 
Individuals  who  make  public  comment 
are  encouraged  to  submit  a  written 
statement  summarizing  their  comments 
to  the  proctor  at  the  actual  hearing. 

DATES  AND  TIMES:  October  10. 1991  from 
8-11  a.m.  and  4-7  p.m.  (local  time)  at 
each  site  listed  below. 

MEETING  SITES: 


Location 

Contact  person 

Telephone 

Billings  Area 

Larry  Parker  or 
Levon  French. 

406/675-6375 

Crow  Creek/ 

William  H. 

605/245-2398 

Lower  Brule 

Schmidt  or 

Agency. 
Pima  Agency 

Catherine 
Gallagher. 
Harvey  Jacobs 
orRosella 
Lawrence. 

602/562-3557 
602/379-6741 

Location 

Contact  peraon 

Telephone 

Portland  Area 

Van  Peters  or 
VemaHoule. 

503/230-5682 

Shiprock 

Bobby  Dean  or 

505/368-4427 

Agency. 

Steve 
Gillenwater. 

Sooth  and 

Lena  Sanders 

703/235-3233 

Eastern 

or  Kimberley 

States 
Agency. 
Southern 

Marciano. 

Val  Cordova  or 

505/766-3034 

Puet>los 

Barbara 

Agency. 

OeLoach. 

WRITTEN  COMMENTS:  Written  comments 
must  be  received  at  the  address  listed 
below  no  later  than  October  31. 1991: 
Office  of  Indian  Education  Programs. 
Branch  of  Exceptional  Education,  Attn: 
Carol  L  Zilka,  MS  3530  MIB  Code  523. 
1849  C  Street  NW..  Washington.  DC 
20240-4000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Goodwin  K.  Cobb,  III,  Chief,  Branch  of 
Exceptional  Education  at  the  above 
address  or  call  (202)  208-6675. 

Dated:  September  18. 1991. 
Eddie  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  91-22927  Filed  9-23-91;  8:45  am) 
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Proclamation  6337  of  September  20,  1991 

The  President 

National  Hispanic  Heritage  Month.  1991 

By  the  President  of  the  United  SUtes  of  America 

1 

. 

A  Proclamation 

When  we  speak  of  our  Hispanic  heritage,  we  speak  of  more  than  one 
particular  set  of  customs  and  traditions.  Indeed,  the  Hispanic  American 
heritage  can  be  traced  back  to  many  different  lands — to  places  as  far-flung  as 
Cuba,  Mexico,  Spain,  and  Peru.  Nevertheless.  Americans  of  Spanish  and  Latin 
American  descent  share  a  great  sense  of  pride  in  the  deep  cultural  and 
historical  ties  that  exist  between  them. 

- 

Rich  and  varied,  the  Hispanic  American  heritage  is  as  old  as  the  story  of 
America  itself.  Daring  Spanish  navigators  who  explored  the  New  World 
nearly  half  a  millennium  ago  were  the  first  Europeans  to  establish  settlements 
in  what  is  now  United  States  territory.  In  fact,  by  1565— almost  half  a  century 
before  British  colonists  landed  at  Jamestown — the  Spanish  had  established  a 
permanent  settlement  at  Saint  Augustine.  Florida.  Traders  and  missionaries 
followed  in  the  wake  of  explorers  such  as  Coronado.  Ponce  de  Leon,  and 
Alvar  Nunez  Cabeza  de  Vaca,  helping  to  open  the  American  Southwest  to 
further  settlement  and  development. 

Making  use  of  the  land's  resources  through  farming,  ranching,  and  mining. 
Spanish  peoples  shaped  much  of  the  Western  frontier.  Thriving  communities 
took  root  around  many  Spanish  missions,  and  today  cities  such  as  San  Diego, 
Los  Angeles,  San  Antonio,  and  Santa  Fe  continue  to  bear  evidence  of  their 
celebrated  past.  However,  over  the  years.  Hispanic  Americans  have  made 
vital  contributions  in  communities  across  the  country  and  in  virtually  every 
field  of  endeavor. 

Today  Hispanic  Americans  are  our  Nation's  fastest  growing  minority.  The 
number  of  Hispanics  in  this  country  grew  by  53  percent  during  the  past 

constitute  about  9  percent  of  our  population. 

Many  Hispanic  Americans  have  come  to  these  shores  as  immigrants,  seeking 
better  lives  for  themselves  and  their  children.  The  achievements  of  these  men 
and  women  indicate  that  they  have  not  taken  liberty  for  granted.  Today 
Hispanic  Americans  are  reaping  the  rewards  of  hard  work:  more  and  more  are 
entering  the  political,  social,  and  economic  mainstream  of  American  life. 

Hispanic  Americans  are  eager  to  enjoy  the  blessings  of  freedom  and  economic 
opportunity  because  many  have  known  the  bitter  reality  of  life  without  them. 
As  a  Nation,  we  must  keep  faith  with  them  and  continue  working  to  ensure 
equal  opportunity  for  all  of  our  citizens.  With  that  in  mind,  last  September  I 
signed  the  Executive  Order  on  Educational  Excellence  for  Hispanic  Ameri- 
cans. This  order  established  a  special  Presidential  Advisory  Commission  that 
will  help  to  identify  ways  that  the  Federal  Government  can  improve  educa- 
tional opportunities  for  Hispanic  Americans. 
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The  Congress,  by  Joint  Resolution  approved  September  17, 1968,  as  amended 
by  Public  Law  100-^02.  has  authorized  and  requested  the  President  to  issue 
annually  a  proclamation  designating  the  month  beginning  September  15  and 
ending  October  15  as  "National  Hispanic  Heritage  Month." 

NOW,  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  beginning  September  15,  1991,  and 
ending  October  15, 1991,  as  National  Hispanic  Heritage  Month.  I  call  upon  the 
people  of  the  United  States  to  observe  this  month  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  1  have  hereunto  set  my  hand  this  20  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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Vblume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDB:  Reviled  lanoery  1. 1980 
SUPPLEMENT:  Revised  lonuaiy  1. 1801 

The  GUIDE  and  the  SUPnUMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  fbrroatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  oi  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 
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Please  Type|  or  Print 

2. 


(Company 


(Street  adaress) 


or  personal  name) 


(Addition!  1  address/attention  line) 


(City.  Stat ;,  ZIP  Cbde) 


(Daytime  |  >booe  including  area  code) 


3.  Please  choose  method  of  payment: 
LJ  <3ieckp^r<AletotheSiq)erintendentofDocunMPla 
D  GFO  Deposit  Account    t    I    I    I    I    l"T1~n 
Q  VISA  or  MasteiCard  Account  

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  im 

Tktmk  yom  far  j0mr  trdtrt 

(Oedit  card  expiration  date) 


(Signature) 
4.  Mail  To:  jSuperintendent  of  Documents.  Government  Printing  Office,  Washingttm.  DC  20402-9325 


1) 


-D 
J3 

hkrt 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
MICRO-EDITION.  THIS  REPRODUCTION  IS 
MADE  FROM  THE  BEST  COPY  AVAILABLE. 


991 


9-25-91 

Vol.  56  No.  186 


Wednesday 
September  25, 1991 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  $300 


******#**********5-DIGIT   48106 

A   FR   SERIA300S   NOV      91      R 
SERIALS  PROCESSING 
UN IV  MICROFILMS  INTL 
300  N  ZEEB  RD       ^,„^ 
ANN  ARBOR      MI   48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
US  Government  Pnnting  Ottice 

(ISSN  0097-6326) 


391 


V 

Pi 


»-25-91 

Vol.  56         No.  186 

Pages  48415-48722 


Wednesday 
September  25,  1991 


Bri«ringt  on  How  To  Um  tiie  Federal  Register 

For  information  on  brieflngs  in  Denver,  CO  and 
Washington,  DC.  see  announcement  on  the  inside  cover  of 

this  issue. 


II 


Federal  Register  /  Vol.  56,  No.  186  /  Wednesday.  September  25.  1991 


FEDERAL  REGISTEi   Published  daily.  Monday  through  Friday, 
(not  published  on  Sa  lurdays.  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administrati  }n.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  SCO.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulatiois  of  the  Administrative  Committee  of  the 
Federal  Register  {1  CFR  Ch.  1).  Distribution  ii  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  204<  2. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  pubic  regulations  and  legal  notices  issued  by 
Federal  agencies.  Thi  se  include  Presidential  proclamations  and 
Executive  Orders  an(    Federal  agency  documents  having  general 
applicability  and  leg)  I  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Documents  are  on  file  for  public 
inspection  in  the  Off  ce  of  the  Federal  Register  the  day  before 
they  are  published,  i  niess  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  Natii  tnal  Archives  and  Records  Administration 
authenticates  this  issje  of  the  Federal  Registm  as  the  official 
serial  publication  estiblished  under  the  Federal  Register  Act  44 
U.S.C.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  ncticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form:  or  $37,500  per  /ear  for  the  magnetic  tape.  Six-month 
subscriptions  are  alsii  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1  50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  pei   magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington,  DC  20402.  or  charge  to 
your  GPO  Deposit  A  xount  or  VISA  or  Mastercard. 

There  are  no  restrict  ons  on  the  republication  of  material 
appearing  in  the  Fediral  Register. 

How  To  Cite  This  Pfblication:  Use  the  volume  number  and  the 
page  number.  Example:  56  FR  12345. 


FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulallont. 


WHO:        The  orfice  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  In  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  writh  access  to  Information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


DENVER,  CO 

WHEN:  September  26,  at  9:00  am 

WHERE:  Denver  Federal  Center,  Building  20 

(E8  entrance  on  2nd  Street) 
Conference  Room  B1409,  Denver,  CO 
RESERVATIONS:  Federal  Information  Center 
1-80O-359-3997 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON.  DC 

September  30,  at  9:00  am 
Office  of  the  Federal  Register 
First  Floor  Conference  Room 
1100  L  Street,  NW,  Washington, 
202-523-5240 
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Subscriptions:  , 

Paper  or  fiche  202-783-3238 

Magnetic  tapes  275-0186 

Problems  with  p  iblic  subscriptions  275-3054 

Single  copies/back  copies: 

Paper  or  fiche  783-3238 

Magnetic  tapes  275-0188 

Problems  with  p  iblic  single  copies  275-3050 

FEDERAL  AGENQE » 

Subscriptions: 

Paper  or  fiche  523-5240 

Magnetic  tapes  275-0186 

Problems  with  F  ideral  agency  subscriptions  523-5243 

For  other  telephon^  numlwrs,  see  the  Reader  Aids  leclioa 
at  tlie  end  of  Ihi*  issue. 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Hazardous  substances  releases  and  facilities;  health 
assessments  and  effects: 

Quarterly  listing,  48568 
Meetings: 

Scientific  Counselors  Board,  48569 

Agricultural  IMarketing  Service 

See  Packers  and  Stockyards  Administratjon 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Foreign 
Agricultural  Service:  National  Agricultural  Statistics 
Service:  Packers  and  Stockyards  Administration 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RUtES 

Plant-related  quarantine,  domestic 
Black  stem  rust 
Correction,  48611 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
CAD  Framework  Initiative,  Inc.,  48580 
Marathon  Oil  Co.  et  al.,  48581 
Petroleum  Environmental  Research  Forum,  48581 

Army  Department 

NOTICES 

Privacy  Act: 
Systems  of  records.  48523 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
Immunization  Practices  Advisory  Committee,  48569 
Vital  and  Health  Statistics  National  Committee,  48569 

Commerce  Department 

See  also  International  Trade  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
48516 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Guatemala:  correction,  48521 

Thailand,  48521 
Textile  consultation;  review  of  trade: 

Costa  Rica,  48521 

Philippines,  48522 

Customs  Service 

PROPOSED  RULES 

Country  of  origin  marking: 
Base  metals  and  products  thereof;  origin  determination; 
uniform  rules,  48448 


NOTICES 

IRS  interest  rate  used  in  calculating  interest  on  '>verdue 
accounts  and  refunds,  48606 

Defense  Department 

See  Army  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.' 

Arenol  Chemical  Corp.,  48581 

Janssen,  Inc.,  46581 

Johnson  Matthey,  Inc.  48582 

Radian  Corp.,  48582 

Roberts  Laboratories,  Inc.,  48582 

Stephen  Chemical  Co.,  48562 

Warner-Lambert  Cc,  48582 

Witek,  Robert  F.,  D.D.S.,  48582 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Aha  Timber  Co.  et  al.,  48583 

Green  Mountain  Marble  Co.,  48584 

Johnson  Controls,  Inc.,  48585 

Maxwell  House  Coffee  Co.,  48585 

Vancouver  Extrusion  Co.,  Inc  48585 

York  International  Corp.  et  al.,  48586 

Endangered  Species  Committee 

NOTICES 

Oregon  timber  sales:  application  by  Land  Management 
Bureau,  48548 

Energy  Department 

See  also  Federal  Energy  Regulato.-y  Commission:  Hearings 
and  Appeals  Office,  Energy  Department;  Western  Area 
Power  Administration 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  48548, 
48549 
(2  documents] 

Environmental  Protection  Agency 

RULES 

Superfund  program: 
Natinna/  <hl  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  48438 
PROPOSED  RULES 
Air  programs: 

California  pilot  test  program:  credit  program,  48614 
Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Oklahoma,  48472 
Superfund  program: 
Toxic  chemical  release  inventory  reporting  requirements, 
source  reduction  and  recycling  activities;  meetings, 
48474 
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Toxic  chemical 
community 
Pollution  prevent 
informaticp, 

NOTICES 

Pesticide  registration. 
Potassium  bromide 

Toxic  and  hazardous 
Chemical  testing  — 
Data  receipt.  ^B558 


r  'lease  reporting;  emergency  planning  and 
I  ight-to-know  programs — 

;ion  (source  reduction  and  recycling) 

48475 


Executive  Office 

See  Presidential 


(fttM  President 

Di  >cuments 


cancellation,  etc.: 

48557 

substances  control: 


Federal  Aviation  Administration 

RUl^S 

Air  traffic  operati 
Airport  noise  co^itrol 
contiguous 
phaseout  a 
48628 
Airports: 
Aircraft  noise 
48661 
Transition  areas 
(3  documents] 

NOTICES 

Meetings: 
Aeronautics  Rajio  Technical  Commission.  48601.  48602 

(3  documents) 
Air  Traffic  Procedures 
Informal  airspac  e 

Oregon,  48601 


r(g  and  flight  rules: 

;  Stages  2  airplanes  operating  in  48 
lilnited  States  and  District  of  Columbia; 
11^  nonaddition  (transition  to  all  Stages  3). 


aiid  access  restrictions  (Stages  2  and  3), 
4B427,  48428 


Advisory  Committee.  48600 
meetings — 


Federal  Communibatlons  Contmission 

RULES 

Communications  e  equipment: 
Radio  frequency  devices — 
Non-iicensed  i  >peration.  48442 
Radio  sei^'ices,  sp  >cial: 
Private  land  mo  )ile  services — 

220-222  MHz  I  requency  band  use;  correction,  48443 
Private  operatio  lal-fixed  microwave  service — 
Multiple  addrisss  system  operations;  grandfathering 
provision  i;  correction,  48443 
PROPOSED  RULES 

Common  carrier  s  srvices: 

Service  disrupti^  >ns  notification,  48504 
Radio  frequency  devices: 

Home  automatidn  and  communication  technology;  AC 
power  lines  RF  energy  limits,  48502 

Federal  Energy  Regulatory  Commission 

NOTICES  J 

Natural  gas  certificate  filings: 

Panhandle  Eastern  Pipe  Line  Co.  et  al.;  correction.  48811 
Applications,  heatings,  determinations,  etc.: 

Algonquin  Gas  JTransmission  Co.,  48549 

Centra  Pipelinei  Minnesota  Inc.,  48549 

CNG  Transmission  Corp.;  correction,  48611 

Mississippi  Rivir  Transmission  Corp.,  48549 

Panhandle  Eastern  Pipe  Line  Co.,  48550 

Southern  Natural  Gas  Co.,  48550 

Texas  Eastern  Transmission  Corp..  48550 

Trunkline  Gas  Co..  48551 

Viking  Gas  Transmission  Co..  48551 

Williams  Natural  Gas  Co.,  48552 

Wyoming  Inten  tate  Co.,  Ltd..  48552 


Federal  IMaritime  Commission 

NOTICES 

Agreements  filed,  etc.,  48559 

(2  documents) 
Casualty  and  nonperformance  certificates: 
Star  Clippers.  Inc.,  et  al.:  correction.  48611 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  48609 

(2  documents) 
Applications,  hearings,  determinations,  etc: 

Banc  One  Corp.  et  al..  48559 

Chemical  Banking  Corp.  et  al.,  48560 

Lustfeldt,  Mary,  et  al.,  48562 

Manufacturers  Hanover  Corp.  et  al..  48562 

People's  Savings  Financial  Corp..  48562 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  eariy  terminations. 
48563 

Prohibited  trade  practices: 
Body  Glove  International  and  Onax.  Inc..  48564 
New  England  Motor  Rate  Bureau,  Inc.,  48566 
Taylor  Woodcraft,  Inc..  48568 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention: 
American  alligators  harvested  in  1992-1994;  export.  48512 

Food  and  Drug  Administration 

NOTICES 

Premarket  applications: 
Fraud,  untrue  statements  of  material  facts,  bribery,  and 
illegal  gratuities;  final  policy,  correction.  48570 

Foreign  Agricultural  Service 

NOTICES 

Import  investigations: 
Dairy  import  licenses;  correction.  48516 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Centers  for  Disease  Control;  Food  and  Drug 
Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders.  48552.  48554 
(2  documents) 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Public  and  Indian  housing: 

Contracting  with  resident-owned  businesses.  48453 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

48570 
Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Supplemental  assistance  programs.  48571 
Mortgage  and  loan  insurance  program: 

Debenture  recall.  48571 
Organization,  functions,  and  authority  delegations: 

Regional  Counsel  et  al.,  48573 
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Privacy  Act: 
Computer  matching  programs.  48571 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.:  ' 

Tulalip  Indian  Reservation.  WA.  48712 

Interior  Department 

Sep.  Fisli  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  National  Park  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Qualified  business  units  using  profit  and  loss  or  net  worth 

method  of  accounting  for  tax  years  before  January  1. 

1987.  transition  rules;  and  weighted  average  exchange 

rate,  definition.  48433 
PROPOSED  RULES  > 

Income  taxes: 
Fringe  benefits;  taxation  and  gross  income  exclusions. 

48465 
Qualified  business  unit  branches;  transfers  using  proHt 
and  loss  method  of  accounting,  currency  gain  or  loss 
calculation.  48457 
Hearing.  48464 

International  Trade  Administration 

NOTICES 

Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  from — 
China  and  Thailand.  48517 
Countervailing  duties: 

Carbon  steel  products  from  Sweden.  48517 
Applications,  hearings,  determinations,  etc.: 
Johns  Hopkins  University  et  al..  48519 
University  of — 
California.  48520 
(2  documents) 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Bulk  ibuprofen  from  India.  48575 
Chrome-plated  lug  nuts  from  China  and  Taiwan.  48576 
Computer  system  State  save/restore  software  and 

associated  backup  power  supplies  for  use  in  power 

outages.  48577 
-Scanning  multiple-beam  equalization  systems  for  chest 

radiography  and  components,  48576 
Silicon  metal  from  Argentina.  48577 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Rail  carriers: 

Transfer  or  operation  of  lines  in  reorganization;  technical 
amendments.  48510 
NOTICES 
Railroad  services  abandonment: 

Pigeon  River  Railroad  Co..  48578 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration 
PROPOSED  RULES 
Privacy  Act;  implementation,  48469 


NOTICES 
Privacy  Act: 
Systems  of  records,  48578 

Labor  Department 

See  Employment  and  Training  Administration;  Mine  Safety 
and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Wyoming.  48573 
Opening  of  public  lands: 

Idaho.  48574 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  48574 

Mine  Safety  and  Health  Administration 
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The  President 


Presidential  Documents 


Presidential  Determination  No.  91-52  of  September  13,  1991 

Extension  of  the  Exercise  of  Certain  Authorities  Under  the 
Trading  With  the  Enemy  Act 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  the 
Treasury 

Under  Section  101(b)  of  Public  Law  95-223  (91  Stat.  1625;  50  U.S.C.  App.  5(b) 
note),  and  a  previous  determination  made  by  me  on  September  5, 1990  (55  FR 
37309),  the  exercise  of  certain  authorities  under  the  Trading  with  the  Enemy 
Act  is  scheduled  to  terminate  on  September  14, 1991. 

I  hereby  determine  that  the  extension  for  one  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 
of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  me  by  Section  101(b)  of  Public 
Law  95-223,  I  extend  for  one  year,  until  September  14,  1992,  the  exercise  of 
those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations,  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations,  31  CFR  Part  505; 

(3)  the  Cuban  Assets  Control  Regulations,  31  CFR  Part  515;  and 

(4)  the  Foreign  Funds  Control  Regulations,  31  CFR  Part  520. 

This  memorandum  shall  be  published  in  the  Federal  Register. 
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Proclamation  6338  of  September  23.  1991 

Fire  Prevention  Week,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  5,000  people  in  the  United  States  die  each  year  as  a  result  of  fire — 
most  of  them  in  their  homes.  Tens  of  thousands  more  suffer  painful  and  often 
disfiguring  fire-related  injuries.  If  we  are  to  prevent  such  tragic  losses  in  the 
future,  all  Americans  must  learn  how  to  identify  and  to  avoid  fire  hazards. 
Moreover,  all  of  us — especially  children  and  older  adults — must  know  what  to 
do  in  case  fire  strikes. 

Fire  prevention  begins  with  recognizing  and  changing  risky  behaviors  such  as 
careless  smoking;  fire  prevention  is  as  simple  as  keeping  matches  and  lighters 
out  of  reach  of  children.  These  and  other  basic  measures — such  as  safe 
storage  of  combustible  materials — can  save  lives.  Americans  can  also  reduce 
their  risk  of  dying  in  a  home  fire  by  installing  and  properly  maintaining  an 
adequate  number  of  smoke  detectors. 

While  smoke  detectors  can  give  an  early  warning  of  fire,  planning  ahead  for 
emergencies  enables  individuals  and  families  to  make  good  use  of  that 
warning.  Hence,  the  National  Fire  Protection  Association  (NFPA)  has  selected 
"Fire  Won't  Wait — Plan  Your  Escape"  as  the  theme  of  Fire  Prevention  Week, 
1991.  The  NFPA  is  working  to  remind  all  Americans  that  there  is  no  time  for 
planning  once  a  Hre  starts,  so  advanced  preparation  is  vital.  In  the  same  spirit, 
the  United  States  Fire  Administration  continues  to  coordinate  other  public 
education  campaigns  that  are  designed  to  promote  fire  safety.  These  cam- 
paigns complement  NFPA  efforts. 

During  this  annual  observance  of  Fire  Prevention  Week,  I  urge  all  Americans 
to  develop  and  practice  a  home  fire  escape  plan.  Ideally,  such  a  plan  should 
include  two  ways  out  of  every  room,  as  well  as  a  designated  meeting  place 
outside  for  all  members  of  the  family.  Parents  should  teach  their  children  the 
importance  of  crawling  close  to  the  floor  to  avoid  smoke  and  noxious  fumes, 
as  well  as  the  "stop,  drop,  and  roll"  technique  for  extinguishing  flames  on 
one's  clothing. 

This  week,  as  we  dedicate  ourselves  to  Hre  prevention,  let  us  also  recognize 
all  those  individuals  who  are  working  toward  the  same  goal.  These  include  the 
members  of  the  Congressional  Fire  Services  Institute;  the  International  Asso- 
ciation of  Fire  Fighters;  the  International  Association  of  Black  Professional 
Fire  Fighters;  the  National  Volunteer  Fire  Council;  the  International  Society  of 
Fire  Service  Instructors;  the  Fire  Marshals  Association  of  North  America;  the 
National  Association  of  State  Fire  Marshals;  and  all  other  public  and  private 
organizations  that  conduct  fire  safety  education  programs. 

On  this  occasion,  let  us  offer  special  thanks  to  the  Nation's  volunteer  and 
professional  fire  fighters,  who  frequently  put  themselves  in  harm's  way  to 
protect  the  lives  and  the  property  of  their  fellow  Americans.  And,  of  course, 
let  us  remember  with  grateful  prayers  those  fire  fighters  who  have  made  the 
ultimate  sacrifice  in  the  line  of  duty. 
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NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  beginning  October  6. 1991. 
as  Fire  Prevention  Week.  I  urge  all  Americans  to  plan  and  to  participate  in  fire 
prevention  activities — this  week  and  throughout  the  year. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


'^ 
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Proclamation  6339  of  September  23,  1991 
National  School  Lunch  Week,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

One  of  the  first  aims  of  AMERICA  2000,  our  comprehensive  strategy  for 
achieving  excellence  in  education,  is  ensuring  that  every  child  in  the  Nation 
starts  school  ready  to  learn.  Because  a  hungry  or  undernourished  child  is  less 
likely  to  be  an  eager  and  attentive  student,  the  National  School  Lunch  Program 
plays  an  important  role  in  helping  us  to  meet  this  goal. 

Thanks  to  the  National  School  Lunch  Program,  approximately  23  million 
students  in  91,000  schools  across  the  country  are  able  to  eat  a  wholesome, 
well-balanced  lunch  each  day.  Meals  provided  through  the  Program,  which 
has  been  expanded  to  include  the  School  Breakfast  Program,  help  these 
children  to  develop  the  energy,  stamina,  and  good  health  that  they  need  to 
study  and  to  learn. 

The  National  School  Lunch  Program  also  continues  to  promote  healthy  eating 
habits  among  the  youngsters  who  participate.  Indeed,  much  has  changed  since 
their  parents  sat  at  the  cafeteria  table.  As  conventional  wisdom  regarding  diet 
and  nutrition  has  changed,  so  have  school  lunches.  Students  now  have  a  much 
wider  array  of  healthful  and  nutritious  options  than  ever  before. 

The  success  of  the  National  School  Lunch  Program  has  been  made  possible  by 
many  different  people,  including  Federal,  State,  and  local  officials,  as  well  as 
parents,  educators,  food  service  specialists,  and  students  themselves.  This 
week,  we  acknowledge  the  many  dedicated  professionals  and  volunteers  who 
have  contributed  to  the  National  Scliool  Lunch  Program  since  its  inception  in 
1946. 

By  joint  resolution  approved  October  9,  1962  (Public  Law  87-780),  the  Con- 
gress designated  the  week  beginning  on  the  second  Sunday  of  October  in  each 
year  as  "National  School  Lunch  Week"  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  that  week. 

NOW,  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  October  13. 1991,  as  Nation- 
al School  Lunch  Week.  I  call  upon  all  Americans  to  recognize  those  dedicated 
and  hardworking  individuals  who  contribute  to  the  success  of  the  School 
Lunch  Program. 

IN  WITNESS  WHEREOF,  1  have  hereunto  set  my  hand  this  twenty-third  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operation  of  Federal 
Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  The  National  Credit  Union 
Administration  Board  (Board)  has 
amended  its  rules  concerning  member 
business  loans,  which  were  initially 
adopted  by  the  Board  in  1987.  These 
amendments  follow' two  separate 
requests  for  comment.  The  first  request 
was  issued  on  January  17, 1991.  (See  58 
FR  2723. 1/24/91).  The  comment  period 
closed  on  March  25. 1991,  with  a  total  of 
744  comments.  On  April  4, 1991,  the 
Board  approved  a  second  request  for 
comments  which,  based  on  the  earlier 
comments,  reflected  a  number  of 
changes  and  amendments  (See  FR  15053, 
4/15/91).  That  comment  period  ended  on 
June  14, 1991,  with  403  comments. 
Numerous  problems  relating  to  member 
business  loans  have  been  revealed 
during  the  examination  and  supervision 
process.  Business  lending  has  resulted  in 
high  losses  to  credit  unions,  their 
members  and  the  National  Credit  Union 
Share  Insurance  Fund.  The  existing  rule 
and  increased  examination  and 
supervision  e^orts  have  not  been 
sufficient  to  stem  losses  due  to  problems 
associated  with  member  business  loans. 
Changes  to  the  existing  rule  are 
necessary  in  order  to  limit  certain  high 
risk  activities  and  are  intended  to 
reduce  losses  to  the  credit  union  system. 
EFFECTIVE  DATE:  January  1. 1992. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 

D.  Michael  Riley,  Director,  David  M. 


Marquis,  Deputy  Director,  or  Timothy  P. 
Hombrook,  Director,  Department  of 
Supervision,  OHlce  of  Examination  and 
Insurance,  NCUA,  at  the  above  address, 
or  telephone:  (202)  682-9640. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Board  adopted  rules  and 
regulations  addressing  member  business 
loans  in  1987  (See  52  FR  12365, 4/16/87). 
At  that  time,  the  Board  expressed  its 
intent  to  evaluate  the  effectiveness  of 
the  rule  over  a  3-year  ptriod.  Over  that 
period,  specialized  examination 
methods  and  training  have  been 
developed  in  order  to  increase  overall 
examiner  awareness  and  skills  in  this 
area.  In  addition,  data  has  been 
collected  from  the  semiannual  call 
reports  and  from  examination  and 
supervision  contacts. 

The  proposed  changes  to  the  existing 
rule  are  intended  to  reduce  losses  to  the 
credit  union  system.  These  changes  will 
require  greater  diversification,  revised 
collateral  requirements  and  overall 
limits  on  certain  types  of  lending.  In 
addition,  the  changes  adopted  will 
improve  the  ability  of  the  Agency  to 
identify  and  monitor  business  lending 
activify. 

Numerous  problems  relating  to 
member  business  loans  have  been 
revealed  during  the  examination  and 
supervision  process.  These  problems 
have  contributed  to  overall  weaknesses 
in  asset  quality,  earnings  and  capital 
which  have  led  to  liquidations,  mergers 
and  special  assistance  to  avoid 
liquidation.  Business  lending,  when  not 
properly  carried  out,  has  invariably 
caused  heavy  expenses  to  individual 
credit  unions,  their  members  and  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF). 

Examination  and  supervision  findings 
have  documented  the  often  complex  and 
potentially  high  risk  nature  inherent  in 
loans  for  business  purposes. 
Traditionally,  other  industries  recognize 
this  increased  risk  in  the  form  of  a  risk 
premium,  e.g.,  higher  rates  charged  to 
business  borrowers.  Data  from  the 
Federal  Deposit  Insurance  Corporation, 
for  example,  indicates  that  even 
experienced  commercial  banks  average 
a  loss  ratio  related  to  business  lending 
that  is  nearly  three  times  higher  than  the 
average  loss  ratio  for  credit  unions. 
Finally,  NCUA  experience  indicates  that 
problems  related  to  member  business 


loans  have  an  extremely  high 
correlation  with  problem  credit  unions 
and  losses  to  the  NCUSIF. 

Call  report  data  from  June  1991 
indicates  that  federally  insured  credit 
unions  now  hold  a  total  of  $1.9  billion  in 
member  business  loans.  This  is  1.4 
percent  of  total  loans  or  .8  percent  of 
total  assets.  Member  business  loans 
have  increased  $924  million/99  percent 
since  1987  and  $212  million/13  percent 
over  the  past  6  months.  The  data 
indicate  further  that  only  1.360  of  13.007 
or  about  10  percent  of  total  federally 
insured  credit  unions  are  holding 
member  business  loans. 

At  the  same  time,  problem  credit 
unions  (CAMEL  code  3.  4,  or  5),  share  a 
disproportionately  higher  level  of 
member  business  loans  than  other  credit 
unions.  In  addition,  poorly  reserved 
credit  unions  hold  a  larger  amount  of 
member  business  loans  in  proportion  to 
other,  better  reserved  credit  unions.  In 
summary,  credit  unions  with  the  poorest 
overall  condition  and  poorest  ability  to 
withstand  losses  tend  to  have  the 
greatest  involvement  with  member 
business  loans. 

The  Board  recognizes  that  loans  for 
business  purposes  have  been  an  integral 
part  of  some  credit  union's  lending 
programs.  Accordingly,  the  Board 
wishes  to  reaffirm  that  it  does  not  intend 
to  preclude  well-operated  credit  unions 
from  offering  business-purpose  loans  to 
their  members.  Nevertheless,  consistent 
with  its  fiduciary  duty  to  protect  the 
interests  of  all  federally  insured  credit 
unions,  and  the  NCUSIF,  the  Board  is 
taking  certain  steps  in  an  effort  to 
reduce  losses.  These  steps  are  intended 
to  place  reasonable  limits  on  some  of 
the  riskiest  activities,  require  the  board 
of  directors  to  establish  prudent  lending 
policies  and  to  improve  the  ability  of 
NCUA  to  monitor  its  exposure.  At  the 
same  time,  examination  procedures  will 
continue  to  emphasize  safe  and  sound 
lending  policies  and  practices  in  an 
effort  to  minimize  operating  losses. 
Finally,  training  programs  will  provide 
continuing  education  to  agency  staff  in 
order  to  ensure  that  stafT  is  sufficiently 
qualified  and  experienced  to  evaluate 
and  provide  guidance  to  credit  union 
officials  when  appropriate.  Although 
several  commenters  continue  to 
encourage  the  Board  to  limit  its 
regulatory  changes  in  favor  of  increased 
supervision  and  monitoring,  the  Board  is 
not  convinced  that  these  efforts  alone 
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B.  Comments 

A  total  of  403  com  ments  were 
received  as  a  result  jf  the  request  for 
comments  which  en  led  on  June  14, 1991. 
Eighty  comments  w«  re  received  from 
Federal  credit  union  s  and  133  comments 
came  from  State-chs  rtered  credit  unions. 
Seventy-five  comme  nts  were  received 
from  credit  union  ra(mbers  (including  46 
comments  from  a  siiigle  credit  union). 
Six  comments  were  pom  national  credit 
union  organizations  and  21  were  from 
Slate  credit  union  leagues.  Four 
comments  were  fror  i  state  regulators 
and  two  comments  ^ere  received  from 
other  state  agenciesJ  Seventy-six 
comments  were  recaived  from  religious 
organizations  and  tneir  afTiliates.  Two 
comments  were  rec^ved  from  law  firms. 
Comments  were  als^  received  from  two 
State  senators,  an  insurance  group,  and 
a  city  mayor. 

Althou^  nine  cot  imenters  approve  of 
the  proposed  rule  in  its  entirety,  most 
comments  recommetided  additional 
changes.  Nimierous  tneetings  and 
discussions  with  vatious  individuals  and 
groups  and.  as  a  resnlt  of  this  additional 
information,  a  numbjer  of  changes  to  the 
April  proposed  rule  pre  incorporated 
herein.  While  these  fimendments  will 
cause  certain  changi  ts  to  policies  and 
practices,  these  chai  iges  are  considered 
a  reasonable  accom  nodation  in 
consideration  of  the  increased  risk 
exposure  resulting  fi  om  lending  for 
business  purposes. 

C.  Discusskn 

Definitions— Sectm  \  701.21(h)(1) 

Section  701^1(hK  Ki)  contains  the 
defmitioa  of  member  business  loans. 
The  definition  of  mesnber  business  loans 
was  expanded  to  include  loans  for  the 
puq>o8e  of  "investment  property  or 
venture".  Several  cqmmenters  requested 
additional  clariCcatjon  of  this  term. 
Such  loans  are  characterized  by  a 
dependence  on  future  appreciation  in 
the  value  of  the  property  or  future 
income  derived  firoa  the  property  in 
order  to  repay  the  loan  in  whole  or  in 
part.  I 

Fifty-five  coouneiiters  requested  a 
separate  rule  for  agikcultural  lending.  At 
this  time,  the  Boaid  is  convinced  that 
agricultural  and  other  types  of  business 
lending  share  common  characteristics 
and  behavioral  patterns  and 
accordingly,  fall  inU)  the  same  general 
category.  A  separat^  rule  has  not  been 
incorporated. 

The  existing  rule  fontains  four 
exclusions  from  thejgeneral  definition  of 
member  business  loins.  Several 


modifications  have  been  made.  It  is  not 
the  Board's  intent  to  include  within  the 
context  of  this  revised  rule,  loans 
already  granted  under  the  authority  of 
the  deleted  exclusions.  Similarly, 
recordkeeping  provisions  of  this  rule  are 
not  intended  to  apply  to  loans 
previously  exempted  from  reporting 
requirements.  Accordingly,  credit  unions 
are  not  required  to  reclassify  existing 
loans  or  take  any  other  actions  with 
respect  to  loans  previously  granted 
under  existing  authority.  All  new  loans 
granted  subsequent  to  the  effective  date 
of  the  rule  are  covered  under  the  revised 
provisions  of  this  rule. 

Section  7m.21(hXl)(i)(A)  of  the  final 
rule  removes  the  exemptions  for 
business  loans  secured  by  a  member's 
secondary  residence  or  one  other  such 
dwelling.  Thirty-eight  commenters 
favored  the  exemptions  contained  in  the 
existing  rule.  Loans  secured  by  a 
member's  primary  residence  are 
considered  a  lesser  overall  risk  than 
loans  secured  by  other  residences.  In 
determining  whether  an  exemption  is 
allowabl«,  the  credit  union  must 
determine  whether  the  subject  property 
is  or  will  be  the  principal  residence  of 
the  member-borro%»er.  If  so.  the  loan  is 
not  within  the  purview  of  S  701.21(h)  but 
may  be  subject  to  rules  concerning  long- 
term  mortgage  lending,  §  701.21(g). 

Section  701.21(h)(l)(i)(C)  excludes 
business  loans  of  less  than  $25,000  from 
the  definitioa  of  member  business  loans. 
The  language  contained  in  this  section 
has  been  amended  slightly  for 
clarification  purposes.  Although  several 
commenters  requested  an  increase  in 
the  amount  of  the  exclusion,  the  Board 
has  heard  no  dear  or  compelling 
reasons  why  such  an  increase  should  be 
considered.  By  way  of  example, 
commenters  pointed  out  that  a  loan  for 
$25,000  for  an  automobile  would  be 
considered  a  consumer  loan  to  an 
individual,  yet  the  same  loan  would  be 
subject  to  the  provisions  of  this  section 
if  granted  for  a  business  purpose. 
Although  true,  the  additional 
underwriting,  recordkeeping  and  other 
provisions  of  this  section  is  related  to 
the  risk  inherent  in  business  loans 
rather  than  the  character  or  value  of  the 
collateral  securing  such  a  loan.  In  short 
risks  associated  with  consumer  credit 
are  less  thaa  those  associated  with 
business  credit.  In  any  event,  the  Board 
is  excluding  loans  of  less  than  $25,000  in 
the  interest  of  eliminating  unnecessary 
burdens  for  smaller  credits. 
Nevertheless,  regardless  of  amount, 
loans  for  business  purposes  should  be 
underwritten  as  busii^ss  loans  and  any 
additional  risks  associated  with  such 
leading  should  be  considered  by  the 
credit  union  in  its  evaluation  criteria. 


collateral  requirements,  pricing  and 
monitoring  mechanisms. 

Section  701.21(h](l)(i)(E)  was  added  to 
clarify  that  loans  granted  by  a  corporate 
credit  union  to  another  credit  union  are 
not  included  within  the  scope  of  this 
rule.  Several  commenters  indicated  that 
while  this  point  was  clear  with  respect 
to  federally  chartered  corporates,  the 
issue  with  respect  to  State-chartered 
corporates  was  unclear.  It  was  not  the 
Board's  intent  to  include  corporate 
credit  union  transactions  within  the 
context  of  this  rule. 

Section  701^1(h)(l){ii)  defines  the 
term  "reserves"  as  used  in  this  section. 
The  proposed  rule  excluded  the  balance 
of  the  Allowance  for  Loan  Losses 
account  from  the  definition  of  reserves. 
Several  commenters  pointed  out  that 
this  revised  definition  differed  from  the 
definition  of  reserves  used  elsewhere  in 
these  regulations  and  in  other  Agency 
references  and  would  lead  to 
unnecessary  confusion.  The  Board 
agrees  and  retains  the  definition  as  used 
in  the  existing  rule.  At  the  same  time, 
the  Board  reaffirms  the  exclusion  of  the 
Allowance  for  Loan  Losses  as  a  factor  in 
the  computation  of  various  I'units  found 
elsewhere  in  this  section.  Since  the 
Allowance  for  Loan  Losses  account  is 
considered  a  provision  for  known  and 
potential  losses  in  the  existing  loan 
portfolio,  these  are  not  considered  free, 
unallocated  reserves  available  for  use  in 
deferring  risk  in  other  assets. 
Accordingly,  the  Allowance  for  Loan 
Losses  is  not  considered  a  viable  factor 
to  be  used  to  leverage  the  amount  of 
available  credit.  Accordingly. 
§§  701.21(h)(2)(iii)  (A),  (B)  and  (D)  have 
been  revised  to  exclude  the  Allowance 
for  Loan  Losses  account  from  total 
reserves.  This  change  accommodates 
the  concerns  of  those  who  believe  the 
proposed  definition  will  be 
unnecessarily  confusing  while  also 
providing  for  the  concerns  of  the  Board 
that  allowance  accounts  not  be 
leveraged. 

Section  701.21(h)(l)(iii)  defines  the 
term  "associated  member".  Several 
commenters  requested  clarification  that 
the  term  be  limited  to  shared  interests 
with  this  credit  union.  Although  no 
change  is  being  made  to  the  final  rule,  it 
is  noted  that  the  Board  intends  for  this 
term  to  be  limited  to  shared  interests, 
investments  or  other  pecuniary  interests 
associated  with  the  credit  union  where 
the  loan  has  been  requested.  Similarly. 
§  701.21(2KiiiKA)  is  intended  to  apply  to 
member  business  loans  to  this  credit 
union.  For  example,  in  determining  the 
limit  of  loans  to  one  borrower,  this 
construction  applies  to  the  individual 
credit  union  to  which  ttw  member 
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applies  for  a  member  business  loan  and 
does  not  require  each  credit  union  to 
determine  the  aggregate  member 
business  loans  made  collectively  by  all 
credit  unions  or  other  financial 
institutions. 

Section  701.21(h](l](v)  defmes  the 
term  "loan-to-value"  as  used  elsewhere 
in  this  section.  This  amendment  to  the 
existing  regulation  received  no  comment 
or  discussion  and  is  being  left  as 
proposed. 

Section  701.21(h)(l)(vi)  defines  the 
term  "construction  or  development 
loan"  as  used  elsewhere  in  this  section. 
Commenters  requested  additional 
clarincation  in  order  to  ensure  that  such 
loans  are  distinctly  identified. 
Construction  or  development  loans  are 
for  the  acquisition  of  land  or  property 
upon  which  improvements  are  planned. 
Examples  of  these  types  of  loans 
included;  (1)  The  purchase  of  raw  land 
to  be  developed  for  resale  as  building 
lots;  (2)  the  purchase  of  raw  or 
developed  land  for  the  purpose  of 
constructing  housing  or  a  commercial 
building;  and  (3)  the  purchase  of  an 
existing  structure  for  rehabilitation  in 
order  to  improve  the  economic  value  for 
resale  or  to  improve  income-producing 
potential.  This  term  does  not  include 
loans  for  the  construction  of  a  member's 
residence.  Loans  for  construction  of  a 
member's  residence  are  normally 
consumer  loans  granted  under  other 
provisions  of  these  rules  and 
regulations. 

Requirements — Section  701.21(h)(2) 

Section  701.21(h](2)(i)  establishes  a 
requirement  that  the  board  of  directors 
adopt  written  business  loan  policies. 
Section  701.21(h)(2)(i)(F)  requires  that 
the  board  of  directors  establish 
qualification  requirements  for  personnel. 
This  section  has  been  revised  to  require 
at  least  2  years  direct  experience  of 
personnel  involved  in  making  and 
administering  business  loans.  Although 
14  commenters  objected  to  this 
requirement,  the  Board  remains 
convinced  that  minimum  experience 
requirements  are  necessary.  The 
responsibility  of  determining  the  criteria 
to  be  used  to  establish  the  minimum 
qualifications  rests  with  the  board  of 
directors. 

The  intent  of  this  section  is  to  ensure 
that  each  type  of  credit  offered  is 
properly  underwritten  and  administered. 
For  example,  the  lending  process 
involved  with  commercial  real  estate 
differs  significantly  &om  that  of  lending 
for  business  inventory  or  equipment.  In 
this  example,  a  credit  union  involved  in 
both  types  of  business  lending  would  be 
required  to  establish  qualified  personnel 
for  each  type  credit.  In  some  cases,  this 


may  require  that  more  than  one 
individual  be  used.  Credit  unions  are  not 
required  to  hire  staff  but  must  ensure 
that  the  expertise  is  available,  as 
necessary,  to  meet  the  requirements  of 
this  section.  This  could  be  met.  for 
example,  by  hiring  contract  assistance 
on  a  case-by-case  basis. 

Section  701.21(h)(2)(i)(H)  clarifies  the 
documentation  requirements  needed  to 
support  extensions  of  credit  for  business 
purposes.  This  section  has  been 
amended  to  clarify  that  documentation 
is  necessary  except  when  it  is  not 
generally  available.  This  reduces 
somewhat  the  discretion  of  the  board  of 
directors  to  determine  that 
documentation  is  not  necessary.  The 
Board  will  normally  expect  that  each 
business  loan  is  well-documented  as 
noted  in  the  regulation. 

Section  701.21(h)(2)(ii)(A)  establishes 
new  requirements  that  business  loans  be 
secured  and  establishes  loan-to-value 
(LTV)  ratios.  Six  commenters  approved 
of  these  provisions,  while  33 
commenters  objected.  Those  objecting 
did  so  on  the  basis  that  such  limits  are 
unrealistic  and  that  creditworthiness 
should  be  the  primary  concern  as 
opposed  to  collateral  requirements.  The 
Board  agrees  and  notes  that  lending 
criteria  should  place  primary  emphasis 
on  the  borrower's  creditworthiness, 
secondary  emphasis  on  viability  of  the 
enterprise  and  lastly,  on  the  collateral 
value  securing  the  loan. 

As  recent  events  in  New  England 
have  demonstrated,  material  declines  in 
regional  economies  impact 
creditworthiness  and  collateral 
adequacy  simultaneously.  Collateral 
requirements  are  imposed  as  a  hedge 
against  the  potential  for  borrower 
default.  Additionally,  LTV  ratios 
implicitly  produce  powerful  incentives 
to  encourage  borrowers  to  repay,  e.g..  to 
protect  the  borrower's  equity  interest  in 
the  property.  These  incentives  do  not 
exist  with  high  LTV  ratios  where  the 
borrower  has  little,  if  any,  equity  at  risk. 
Accordingly,  it  is  critical  that  sid^ficient 
equity  be  available  to  protect  the 
lender's  interest  For  these  reasons.  LTV 
ratios  consistent  with  generally 
accepted  industry  standards  have  been 
established  as  a  part  of  this  rule. 

Section  701.21(h)(2)(ii)(B)  adds  a 
requirement  that  member  business  loans 
include  the  personal  liability  and 
guarantee  of  principals.  The  final  rule 
exempts  loans  to  not-for-profit 
organizations  such  as  churches, 
cooperatives,  charitable  organizations 
and  similar  groups  from  the  signature 
requirement  of  this  provision.  Comments 
to  the  rule  proposed  in  January  1991. 
argued  that  given  the  low  level  of  losses 
with  such  groups,  the  provision  requiring 


the  signature  of  the  principal  should  not 
be  imposed  where  the  borrower  is 
organized  or  incorporated  as  a  nonprofit 
corporation.  The  Board  recognizes  that 
the  structure  of  such  organizations 
normally  does  not  provide  for  a 
principal. 

Section  701.21(h)(2)(ii)(C)  has  been 
added  to  the  rule  to  exempt  state- 
chartered  credit  unions  from  the  general 
prohibition  against  unsecured  credit 
with  respect  to  corporate  credit  card 
accounts.  Several  comments  pointed  out 
that  such  credit  is  normally  short-term, 
entails  strong  underwriting  criteria  and 
is  generally  made  available  only  to  the 
most  cfeditworthy  applicants.  Although 
State-chartered  credit  unions  are  not 
prohibited  from  offering  such  unsecured 
credit  by  these  regulations.  State  law 
provisions  must  also  be  followed,  if 
applicable.  In  any  event,  this  exemption 
is  intended  to  apply  only  with  respect  to 
traditional  credit  card  uses.  Such  uses 
may  include  employee  travel 
reimbursement  and  similar  credit 
arrangements.  Further,  examiners  will 
be  closely  reviewing  such  credit 
extensions  and  will  expect  sound 
underwriting  criteria  including  careful 
documentation  with  collateral  required 
when  appropriate.  Examiners  will  also 
review  policies  and  procedures  to 
ensure  adequate  administration  and 
monitoring.  This  exemption  does  not 
affect  federal  credit  unions  since  the 
standard  Federal  Credit  Union  Bylaws 
generally  limit  credit  to  nonnatural 
persons  to  the  extent  of  shares  on 
deposit  as  the  credit  union. 

Section  701.21(h)(2)(iii)(A)  establishes 
a  limit  on  the  amount  of  loans  that  may 
be  made  to  one  borrower.  Sixty 
conunenters  objected  to  this  provision. 
A  number  of  these  comments  indicated 
that  they  believe  that  reducing  the  limit 
to  10  percent  of  reserves  will  have  a 
substantially  negative  impact  on 
agricultural  credit  unions.  Consistent 
with  the  intent  expressed  by  the  Board 
to  increase  the  diversification  of 
member  business  loan  portfolios,  the 
rule  has  been  amended  to  a  loans  to  one 
borrower  limit  of  15  percent  of  reserves 
(less  the  Allowance  for  Loan  Losses 
account)  or  $75,000,  whichever  is  the 
higher.  At  the  same  time,  the  Board 
acknowledges  that  circumstances  have 
been  demonstrated  to  indicate  that 
loans  in  excess  of  this  amount  are 
sometimes  clearly  warranted. 
Exceptions  to  the  loans  to  one  borrower 
limitation  may  be  obtained  through  the 
regional  director  serving  the  area  where 
the  credit  union  is  located.  Clarification 
of  the  information  required  to  be 
submitted  in  support  of  an  exception  are 
discussed  elsewhere.  As  indicated 
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earlier,  it  is  not  th( :  Board's  intent  to 


curtail  sound  lend 
rather,  to  improve 


ng  programs  but 
upon  weak  programs. 
Although  credit  ur  ions  may  apply  for  a 
loan-by-loan  exception,  an  application 
for  a  higher  overal  limit  will  oftentimes 
prove  a  more  prac  lical  alternative. 

This  section  has  been  amended  to 
eliminate  the  excl  ision  of  an  interest  in 
the  borrower's  res  dencefs)  from 
calculation  of  the  oans  to  one  borrower 
limit.  This  exclusii  in  had  no  practical 
e^ect  in  the  existi  ig  rule,  since  such 
loans  were  alread  /  excluded  from  the 
rule  by  definition.  Eliminating  these 
exclusions  from  this  final  rule  maintains 
consistency  between  the  definition  of 
member  business  oans  and  the  loans 
which,  when  adde  d  together,  establish 
the  loans  to  one  borrower  limit. 

Section  701.21(h)(2)(iii)(A}  has  also 
been  modified  slif  litly  to  clarify  that  the 
Board  intends  to  e  xclude  from  the 
calculation  of  the  oans  to  one  borrower 
limit,  any  portion  )f  a  member  business 
loan  secured  by  si  lares  in  the  credit 
union  or  by  depos  ts  in  another  financial 
institution,  or  full]  or  partially  insured 
or  guaranteed  by.  or  subject  to.  an 
advance  commitn  ent  to  purchase  by 
any  agency  of  the  federal  govenmient  or 
of  a  state  or  any  a '  its  political 
subdivisions.  This  has  been 
accomplished  by  i  hanging  the  term 
"fully  secured"  in  the  second  sentence 
of  this  section  to  '  secured". 

Several  commei  its  expressed  concern 
regarding  loans  w  lich  presently  exceed 
the  revised  loans  o  one  borrower  limit. 
This  would  incluc  e  loans  which  have 
been  fully  funded  binding  commitments, 
letters  of  credit  oi  lines  of  credit  issued. 
As  with  other  pro  visions  contained  in 
this  section,  the  e  fective  date  applies  to 
loans  which  are  g  anted  or  committed 
on  or  after  the  effi  ictive  date.  Loans 
granted,  committe  d  or  funded  prior  to 
the  effective  date  of  this  rule  are  not 
affected  by  these  jrovisions. 

The  proposed  r  ties  each  contained  an 
aggregate  Hmit  on  member  business 
loans.  This  issue  i  :reated  considerable 
comment  and  debate  regarding  the 
merits  and  problems  related  to  an 
aggregate  cap.  At  this  time,  the  Board 
has  determined  tl  at  an  aggregate  cap 
shall  not  be  estab  ished  by  regulation. 
Although  cogniza  it  that  a  cap  alone  will 
not  reduce  losses  it  is  important  to  note, 
however,  that  each  board  of  directors  is 
required  by  this  rile  to  establish  its  own 
aggregate  membe  *  business  loan  limit. 
Such  limits  shall  le  reviewed  during 
regular  superviso  y  examinations. 
Additionally,  the  Board  will  monitor  the 
activity  of  credit  unions  through  the 
reporting  requirei  lents  of  this  rule.  The 
need  to  readdres!  this  issue  will  be 
reviewed  periodii  ;ally  to  ensure  that 


aggregate  limits  established  by  each 
credit  union  are  meaningful  and  provide 
for  the  safe  and  sound  operation  of  the 
credit  union. 

Section  701.21(h)(2){iii)(B)  establishes 
criteria  for  credit  unions  seeking 
exceptions  to  the  loans  to  one  borrower 
limit  or  those  contained  in  the 
construction,  development  and 
speculative  lending  section  of  these 
rules.  Thirty-seven  comments  opposed 
the  involvement  of  the  regional  director 
in  the  process.  Previous  comments 
expressed  concern  regarding  the 
impartiality  of  the  regional  directors' 
views  concerning  member  business 
loans  and  requested  clarification  of  the 
criteria  to  be  used  to  evaluate  requests 
for  exceptions.  The  Board  believes  that 
it  is  necessary  that  an  exception  process 
be  available  to  credit  unions  who  wish 
to  avail  themselves  of  limits  in  excess  of 
those  established  by  regulation, 
whatever  that  limit  should  be.  Further, 
the  regional  directors  clearly  have  the 
best  resources  to  investigate  and  act  on 
requests  in  the  most  timely  manner. 
Finally,  as  indicated  previously,  the 
Board  has  made  it  clear  that  member 
business  loans  are  a  necessary  service 
for  many  credit  unions  and  regional 
directors  support  these  views  as  well. 

This  section  clarifies,  in  specific 
detail,  those  items  which  shall  be 
included  in  the  requests  for  exception. 
The  Board  intends  that  requests  which 
are  well-supported  by  sound  financial 
condition,  experience,  and  thorough 
analysis  shall  be  favorably  viewed. 
Further,  the  final  rule  provides  that 
credit  unions  may  assume  approval  has 
been  granted  if  notification  has  not  been 
provided  within  30  days  of  receipt  of  the 
request  in  the  regional  office.  In  any 
event,  regional  directors  will  make 
every  reasonable  effort  to  act  on  each 
request  as  expeditiously  as  possible.  As 
with  other  actions,  appeal  of  the 
decision  of  the  regional  directors  may  be 
directed  to  the  NCUA  Board.  The  Board 
will  monitor  this  process  to  assure  that 
applications  for  exception  are  processed 
timely  and  effectively  in  conformance 
with  the  intent  of  the  Board. 

Section  701.21(h){2)(iii)(C)  requires 
that  member  business  loans  be  granted 
for  periods  consistent  with  the  purpose, 
security,  creditworthiness  of  the 
borrower  and  sound  lending  policies. 
Additionally,  it  is  noted  that  the  board 
of  directors  is  responsible  for 
establishing  maturity  limits  on  these 
loans.  Although  the  proposed  rules 
established  maximum  maturity  limits, 
these  are  deleted  from  this  final  rule.  In 
the  case  of  federal  credit  unions, 
member  business  loans  may  not  be 
granted  for  periods  in  excess  of  12 
years.  This  limit  is  established  by  the 


Federal  Credit  Union  Act.  State- 
chartered  credit  unions  are  limited  to 
the  maturity  established  under  state 
law. 

Section  701.21(h)(2)(iii)(D)  establishes 
monitoring  requirements  for  credit 
unions  which  have  member  business 
loans  outstanding  in  excess  of  100 
percent  of  reserves  (less  the  Allowance 
for  Loan  Losses  account).  Forty-six 
comments  objected  to  this  monitoring 
requirement.  Experience  with  problem 
credit  unions  has  indicated  that, 
frequently,  losses  or  liquidations  could 
have  been  avoided  or  minimized  if  poor 
underwriting  and  similar  problems  were 
detected  earlier  and  corrective  action 
taken.  Short  of  imposing  a  mandatory 
cap  on  such  lending,  the  Board  believes 
that  requiring  credit  unions  to  provide  a 
monitoring  report,  once  a  substantial 
commitment  of  credit  union  equity  is  at 
risk,  is  a  reasonable  method  of  detecting 
such  problems  at  an  earlier  stage. 

Although  the  proposed  rule  required  a 
monthly  report,  this  requirement  has 
been  modified  slightly  to  require  such 
reports  on  a  quarterly  basis.  In  addition, 
information  regarding  delinquent 
member  business  loans  is  modified  from 
10  days  delinquent  to  30  days 
delinquent.  Monitoring  requirements 
may  be  modified  or  amended  through 
separate  request  or  agreement  with  the 
regional  director. 

Section  701.21(h)(2){iv)  has  been 
amended  slighUy  in  order  to  reference 
the  Appendix  to  S  701.21(h).  No  change 
in  intent  or  meaning  to  derived  from  this 
modification. 

Construction  and  Development 
Lending— Section  701.21(h)(3) 

Section  701.21(h)(3)  establishes 
additional  rules  concerning  construction 
and  development  lending.  The  Board 
has  determined  that  this  particular 
segment  of  the  member  business  lending 
market  contains  the  largest  overall  risks. 
The  final  rule  establishes  an  aggregate 
portfolio  cap  on  such  loans,  requires  a 
minimum  35  percent  equity  in  the  project 
by  the  borrower,  and  requires  on-site 
inspection  prior  to  release  of  funds. 

In  general,  most  comments  and 
discussions  support  the  provisions  of 
this  section.  Several  individuals 
suggested  that  NCUA  prohibit  such 
lending  by  federally  insured  credit 
unions.  Lending  for  speculative  purposes 
is  not  appropriate  for  federally  insured 
credit  unions.  Speculation,  in  general,  is 
purchasing  something  (land,  a  building) 
in  hopes  of  future  returns  or 
appreciation.  Speculative  construction 
means  construction  that  begins  without 
signed  contract(s)  for  the  ultimate 
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purchase  of  the  building  or  lease  of 
space. 

A  number  of  comments,  although  not 
objecting  to  the  provision,  suggested 
increasing  the  portfolio  cap  above  the 
proposed  15  percent  of  reserves  level.  A 
number  of  comments  recommended 
excluding  any  portion  of  a  loan  secured 
by  shares  or  guaranteed  by  a 
government  agency.  This  final 
recommendation  has  been  adopted  in 
the  final  rule  while  maintaining  the 
proposed  aggregate  cap  on  such  lending 
of  15  percent  of  reserves,  less  the 
Allowance  for  Loan  Losses  account. 
This  exclusion  language  should  provide . 
some  relief  to  credit  unions  such  as 
community  development  credit  unions 
which  offer  government  guaranteed  or 
assisted  loans  to  low  income  groups  and 
others.  Rehab  of  existing  structures  for 
low  income  housing  would  often  fall  into 
this  same  category  of  exclusion. 

A  number  of  comments  requested 
clarification  concerning  whether  this 
rule  is  intended  to  apply  to  loans  for  the 
construction  of  a  member's  residence.  It 
is  not  the  intent  of  the  Board  that  this 
rule  apply  to  loans  for  the  purpose  of 
constructing  a  member's  personal 
residence.  Such  loans  would  not 
generally  meet  the  definition  of  member 
business  loans  since  the  purpose  is  for  a 
residence  and  not  for  business, 
commercial,  investment  or  similar 
purpose. 

Section  701.21(5)  establishes 
recordkeeping  requirements.  The  final 
rule  requires  that  loans  which  meet  the 
general  definition  of  a  member  loan, 
regardless  of  exclusions  or  exemptions, 
be  identified  as  such  in  the  records  of 
the  credit  union  and  reported  on  the 
financial  and  statistical  reports  required 
by  NCUA.  In  view  of  the  record  of 
losses  and  high  risk  involved  with  such 
lending,  the  Board  has  determined  that 
accurate  recordkeeping  and  reporting 
rules  are  necessary. 

This  requirement  adds  a 
recordkeeping  burden  to  credit  unions 
which  grant  loans  for  business  purposes 
that  are  excluded  from  the  underwriting 
and  other  requirements  of  these  rules 
due  to  one  or  more  exclusion  to  the 
general  definition.  This  added  burden  is 
necessary  to  determine  the  extent  of 
business  lending  by  credit  unions, 
associated  losses  and  the  effect  of 
regulation  in  limiting  such  losses. 
Further,  this  new  requirement  only 
affects  loans  made  prospectively  and 
does  not  apply  to  loans  existing  within 
the  portfolio  prior  to  the  effective  date  of 
this  rule.  Periodic  review  of  the  need  for 
such  a  recordkeeping  burden  will  be 
performed  as  required  by  the  Office  of 
Management  and  Budget. 


Section  701.21(h)(6]  establishes  an 
effective  date  of  January  1, 1992.  This 
rule  was  proposed  in  January,  1991  and 
affected  parties  have  had  a  significant 
period  of  time  to  determine  the  potential 
effect  of  any  regulatory  changes.  The 
Board  is  confident  that  the  elective  date 
should  provide  adequate  time  for  credit 
unions  to  make  any  changes  necessary 
to  comply  with  this  revised  rule. 

As  indicated  earUer.  this  rule  applies 
only  to  loans  granted  or  committed  after 
the  effective  date  of  the  rule.  Loans 
granted  or  committed  prior  to  the 
effective  date  are  not  required  to  comply 
with  the  revised  provisions  of  this  rule. 

Requirements  of  Insurance — Section 
741.3 

No  change  is  being  made  to  this 
section.  State  regulatory  authorities  and 
federally  insured  state-chartered  credit 
unions  are  advised,  however,  that 
exemptions  previously  obtained  by 
states  under  the  existing  regulations  are 
no  longer  valid  to  the  extent  that 
existing  state  regulations  are  not 
substantially  equivalent  to  these  final 
regulations.  Such  states  must  reapply  for 
exemption  as  provided  in  this  section. 

D.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Board  certifies  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  credit 
unions  because  the  rule  applies  only  to 
the  federally  insured  credit  unions 
which  make  member  business  loans. 
Approximately  78  federally  insured 
credit  unions  with  assets  less  than  Si 
million  grant  member  business  loans.  In 
addition,  loans  of  less  than  $25,000  are 
exempt  from  most  provisions  of  this 
rule.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  FlexibiUty 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  rule  will  increase  the  collection 
and  recordkeeping  requirements  of  the 
Paperwork  Reduction  Act.  A  separate 
request  is  being  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
prior  to  the  effective  date  of  this 
regulation. 

Executive  Order  12612 

Executive  Order  12612  requires  NCUA 
to  consider  the  effect  of  its  actions  on 
state  interests.  It  states  that  "Federal 
action  limiting  the  policy  making 
discretion  of  the  States  should  be  taken 
only  where  constitutional  authority  for 
the  action  is  clear  and  certain  and  the 
national  activity  is  necessitated  by  the 
presence  of  a  problem  of  national 
scope."  The  issue  of  member  business 


loans  and  their  risks  to  federally  insured 
credit  unions  are  concerns  of  national 
scope.  This  regulation  is  enacted  in 
order  to  enable  NCUA  and  the  NCUSIF 
to  have  an  operable  mechanism  in  place 
to  ensure  the  safety  and  soundness  of 
federally  insured  credit  unions.  This 
regulation  will  apply  to  all  federally 
insured  credit  unions.  The  NCUA  Board 
believes  that  the  protection  of  the 
NCUSIF  warrants  these  new  restrictions 
and  that  the  increased  restrictions  in  the 
amendments  will  not  unduly  burden 
federally  insured  state-chartered  credit 
unions.  The  NCUA  Board,  pursuant  to 
Executive  Order  12612.  has  determined 
that  this  rule  may  have  an  occasional 
direct  effect  on  the  states,  on  the 
relationship  between  the  states,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Further  the  amendments 
may  supersede  provisions  of  state  law 
or  regulations  concerning  member 
business  loans  which  do  not 
substantially  meet  the  requirements  of 
S  701.21(h). 

List  of  Subjects  in  12  CFR  Part  7D1 

Civil  rights.  Conflict  of  interests. 
Credit.  Credit  tuiions.  Fair  housing. 
Insurance,  Mortgages.  Reporting  and 
recordkeeping  requirements.  Signs  and 
symbols.  Surety  bonds. 

By  the  National  Credit  Union 
Administration  Board  on  September  13. 1991. 

B«cky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  701  is  amended 
as  follows: 

PART  701-ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.a  1752(5).  1755. 1756. 
1757, 1759. 1761a.  1761b.  1766. 1767. 1782. 
1784. 1787  and  1789  and  PL.  101-73. 

Section  701.6  is  also  authorized  by  31 
U.S.C.  3717. 

Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  seq..  42  VS.C  1881  and  42 
U.S.C.  3601-38ia 

2.  In  §  701.21,  paragraph  (h)  is  revised 
to  read  as  follows: 

§  701.21    Loans  to  nwmber*  and  lines  ot 
credit  to  member*. 

•        *        •        •     '   * 

(h)  Member  business  loans — (1) 
Definitions,  (i)  Member  business  loans 
mean  any  loan,  line  of  credit  or  letter  of 
credit,  the  proceeds  of  which  will  be 
used  for  a  commercial,  corporate, 
business,  investment  property  or 
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venture,  or  agrici  Iturai  purpose,  except 
that  the  following  shall  not  be 
considered  meml  er  business  loans  for 
the  purposes  of  tl  lis  section: 

(A)  A  loan'or  It  lans  fully  secured  by  a 
lien  on  a  1  to  4  fa  nily  dwelling  that  is 
the  member's  prii  nary  residence. 

(B)  A  loan  that  is  fully  secured  by 
shares  in  the  cre(  it  union  or  deposits  in 
other  financial  in  ttitutions. 

(C)  A  loan  meeting  the  general 
definition  of  merr,ber business  loans 
under  this  paragraph  (h](l)(i),  and.  made 
to  a  borrower  or  i  in  associated  member 
(as  defmed  in  paiagraph  (h](l](iii)  of  this 
section),  which,  v  hen  added  to  other 
such  loans  to  the  borrower  or  associated 
member,  is  less  tl  lan  $25,000. 

(D)  A  loan,  the  repayment  of  which  is 
fully  insured  or  fi  lly  guaranteed  by,  or 
where  there  is  an  advance  commitment 
to  purchase  in  ful  by,  any  agency  of  the 
federal  govemme  [it  or  of  a  state  or  any 
of  its  political  subdivisions. 

(E)  A  loan  gran  :ed  by  a  corporate 
credit  union  open  iting  under  the 
provisions  of  pari  704  of  this  chapter,  to 
another  credit  un  on. 

(ii)  Reserves  m  lan  all  reserves, 
including  the  Allc  wance  for  Loan  Losses 
and  undivided  ea  Tiings  or  surplus. 

(iii)  Associated  Member  means  any 
member  with  a  shared  ownership, 
investment  or  oth  3r  pecuniary  interest  in 
a  business  or  con:  mercial  endeavor  with 
the  borrower. 

(iv)  Immediate  "amily  Member  means 
a  spouse  or  other  family  member  living 
in  the  same  household. 

(v)  Loan-to-valve  (LTV)  ratio  means 
the  quotient  of  th(!  aggregate  amount  of 
all  sums  borrowei  1  from  all  sources  on 
an  item  of  collate  al  divided  by  the 
market  value  of  tAe  collateral  used  to 
secure  the  loan. 

(vi)  Constructic  n  or  development  loan 
means  a  financin]  arrangement  for  the 
purpose  of  acquis  tion  of  property  or 
rights  to  property  including  land  or 
structures  with  thj  intent  of  conversion 
into  income-producing  property 
including  resideni  ial  housing  for  rental 
or  sale,  commerci  il,  or  industrial  use,  or 
a  similar  use. 

(2)  Requiremen  s.  Member  business 
loans,  as  defined  n  §  701.21(h)(l)(i),  may 
be  made  by  feder  il  credit  unions  only  in 
accordance  with  i  he  applicable 
provisions  of  S  70 1.21  (a)  through  (g),  to 
the  extent  that  th(  y  are  not  inconsistent 
with  this  section,  and  the  following 
additional  requirements: 

(i)  Written  loan  policies.  The  board  of 
directors  must  ad  )pt  specific  business 
loan  policies  and  review  them  at  least 
annually.  The  pol  cies  shall,  at  a 
minimum,  addresii  the  following: 

(A)  Types  of  bu  siness  loans  that  will 
be  made; 


(B)  The  credit  union's  trade  area  for 
business  loans; 

(C)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  business  loans; 

(D)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  a  given  category  or  type 
of  business  loan; 

(E)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  loaned  to  any  one  member  or  group 
of  associated  members,  subject  to 

§  701.21(h)(2)(iii)(A); 

(F)  Qualifications  and  experience  of 
personnel  involved  in  making  and 
administering  business  loans  with  a 
minimum  of  2  years  direct  experience 
with  this  type  of  lending; 

(G)  Analysis  of  the  ability  of  the 
borrower  to  repay  the  loan; 

(H)  Documentation  supporting  each 
request  for  an  extension  of  credit  or  an 
increase  in  an  existing  loan  or  line  of 
credit  shall  (except  where  the  board  of 
directors  finds  that  such  documentation 
requirements  are  not  generally  available 
for  a  particular  type  of  business  loan 
and  states  the  reasons  for  those  findings 
in  the  credit  union's  written  policies) 
include  the  following:  balance  sheet, 
cash  flow  analysis,  income  statement, 
tax  data;  leveraging;  comparison  with 
industry  averages;  receipt  and  periodic 
updating  of  financial  statemenis  and 
other  documentation;  including  tax 
returns; 

(I)  Collateral  requirements,  including 
loan-to-value  ratios;  appraisal,  title 
search  and  insurance  requirements; 
steps  to  be  taken  to  secure  various  types 
of  collateral;  and  how  often  the  value 
and  marketability  of  collateral  is 
reevaluated; 

(J)  Appropriate  interest  rates  and 
maturities  of  business  loans; 

(K)  Loan  monitoring,  servicing  and 
follow-up  procedures,  including 
collection  procedures; 

(L)  Provision  for  periodic  disclosure  to 
the  credit  union's  members  of  the 
number  and  aggregate  dollar  amount  of 
member  business  loans; 

(M)  Identification,  by  position,  of 
those  senior  management  employees 
prohibited  by  paragraph  (h)(3)  of  this 
section  from  receiving  member  business 
loans. 

(ii)  Other  policies.  The  following 
minimum  limits  and  policies  shall  also 
be  established  in  writing  and  reviewed 
at  least  annually  for  loans  granted  under 
this  section: 

(A)  Loans  shall  be  granted  on  a  fully 
secured  basis  by  collateral  as  follows: 

(7)  Second  lien  for  LTV  ratios  of  up  to 
70  percent: 

[2]  First  lien  for  LTV  ratios  of  up  to  80 
percent; 


[3]  First  lien  with  an  LTV  ratio  in 
excess  of  80  percent  shall  be  granted 
only  where  the  value  in  excess  of  80 
percent  is  covered  through  acquisition  of 
private  mortgage,  or  equivalent  type, 
insurance  provided  by  an  insurer 
acceptable  to  the  credit  union  or 
insurance  or  guarantees  by  or  subject  to 
advance  commitment  to  purchase  by,  an 
agency  of  the  federal  government  or  of  a 
state  or  any  of  its  political  subdivisio'  s, 
and  in  no  event  shall  the  LTV  ratio 
exceed  95  percent; 

(B)  Loans  shall  not  be  granted  without 
the  personal  liability  and  guarantees  of 
the  principals  (natural  person  members) 
except  where  the  borrower  is  a  not-for- 
profit  organization  as  defined  by  the 
Internal  Revenue  Service  Code  (26 
U.S.C.  501); 

(C)  Federally  insured,  state-chartered 
credit  unions  are  exempt  from  the 
provisions  of  S  701.21(h)(2)(ii)(A)  with 
respect  to  credit  card  line  of  credit 
programs  offered  to  nonnatural  person 
members  which  are  limited  to  routine 
purposes  normally  made  available 
under  such  programs. 

(iii)  Loan  limits. — (A)  Loans  to  one 
borrower.  Unless  a  greater  amount  is 
approved  by  the  NCUA  regional 
director,  the  aggregate  amount  of 
outstanding  member  business  loans  to 
any  one  member  or  group  of  associated 
members  shall  not  exceed  15%  of  the 
credit  union's  reserves  (less  the 
Allowance  for  Loan  Losses  account),  or 
$75,000,  whichever  is  higher.  If  any 
portion  of  a  member  business  loan  is 
secured  by  shares  in  the  credit  union,  or 
deposits  in  another  financial  institution, 
or  fully  or  partially  insured  or 
guaranteed  by.  or  subject  to  an  advance 
commitment  to  purchase  by,  any  agency 
of  the  federal  government  or  of  a  state 
or  any  of  its  political  subdivisions,  such 
portion  shall  not  be  calculated  in 
determining  the  15%  limit. 

(B)  Exceptions.  Credit  unions  seeking 
an  exception  from  the  limits  of 
§  701.21(h)(2)(iii)(A)  or  $  701.21(h)(3) 
must  present  the  regional  director  with, 
at  a  minimum:  the  higher  limit  sought;  an 
explanation  of  the  need  by  the  members 
to  raise  the  limit  and  ability  of  the  credit 
union  to  manage  this  activity;  an 
analysis  of  the  credit  union's  prior 
experience  making  member  business 
loans;  and  a  copy  of  its  business  lending 
policy.  The  analysis  of  credit  union 
experience  in  making  member  business 
loans  shall  document  the  history  of  loan 
losses,  loan  delinquency,  volume  and 
cyclical  or  seasonal  patterns, 
diversification,  concentrations  of  credit 
to  one  borrower  or  group  of  associated 
borrowers  in  excess  of  15  percent  of 
reserves  (less  the  Allowance  for  Loan 


Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Rules  and  Regulations   48427 


Losses  account),  underwriting  standards 
and  practices,  types  of  loans  grouped  by 
purpose  and  collateral  and 
qualifications  of  personnel  responsible 
for  underwriting  and  administering 
member  business  loans.  Regional 
directors  shall  consider,  in  addition  to 
the  information  submitted  by  the  credit 
union,  the  historical  CAMEL  ratings.  If 
the  credit  union  does  not  receive 
notification  of  the  action  talcen  within  30 
calendar  days  of  the  date  the  request 
was  received  by  the  regional  office,  the 
credit  union  may  assume  approval  of  the 
request  fo  exceed  the  limit 

(C)  Maturity.  Member  business  loans 
shall  be  granted  for  periods  consistent 
with  the  purpose,  security, 
creditworthiness  of  the  borrower  and 
sound  lending  policies. 

(D)  Monitoring  requirement  Credit 
unions  with  member  business  loans  in 
excess  of  100  percent  of  reserves  (less 
the  Allowance  for  Loan  Losses  account) 
shall  submit  the  following  information 
regarding  member  business  loans  to 
their  respective  regional  director  on  a 
quarterly  basis:  the  aggregate  total  of 
loans  outstanding;  the  amount  of  loans 
delinquent  in  excess  of  30  days;  the 
balance  of  the  allowance  for  member 
business  loan  losses;  the  aggregate  total 
of  all  concentrations  of  credit  to  one 
borrower  or  group  of  associated 
borrowers  in  excess  of  15  percent  of 
reserves  (less  the  Allowance  for  Loan 
Losses  account):  the  total  number  and 
amount  of  all  construction,  development 
or  speculative  loans:  and  any  other 
information  pertinent  to  the  safe  and 
sound  condition  of  the  member  business 
loan  portfolio. 

[iv]  Allowance  for  loan  losses.  (A) 
The  determination  whether  a  member 
business  loan  will  be  classified  as 
substandard,  doubtful,  or  loss,  for 
purposes  of  the  valuation  allowance  for 
loan  losses,  will  rely  on  factors  not 
limited  to  the  delinquency  of  the  loan. 
Nondelinquent  loans  may  be  classified, 
depending  on  an  evaluation  of  factors, 
including,  but  not  hmited  to,  the 
adequacy  of  analysis  and 
documentation.  The  criteria  for 
determining  the  classification  of  loans  is 
contained  in  the  appendix  to 
S  701.21  (h)— Classifications. 

(B)  Loans  classified  shall  be  reserved 
as  follows: 

[1]  Loss  loans  at  100%  of  outstanding 
amount: 

(2)  Doubtful  loans  at  50%  of 
outstanding  amounts:  and 

[3]  Substandard  loans  at  10%  of 
outstanding  amount  unless  other  factors 
(e.g..  history  of  such  loans  at  the  credit 
union)  indicate  a  greater  or  lesser 
amount  is  appropriate. 


(3)  Construction  and  development 
lending.  Loans  granted  under  this 
section  to  finance  the  construction  or 
development  of  commercial  or 
residential  property  shall  be  subject  to 
the  following  additional  provisions: 

(i)  The  aggregate  of  all  such  loans, 
excluding  any  portion  of  a  loan  secured 
by  shares  in  the  credit  union,  or  deposits 
in  another  financial  institution,  or  fully 
or  partially  insured  or  guaranteed  by,  or 
subject  to  an  advance  commitment  to 
purchase  by,  any  agency  of  the  Federal 
Government  or  of  a  State  or  any  of  its 
political  subdivisions,  shall  not  exceed 
15  percent  of  reserves  (less  the 
Allowance  for  Loan  Losses  account): 

(ii)  The  borrower  shall  have  a 
minimum  of  35  percent  equity  interest  in 
the  project  being  financed: 

(iii)  Funds  for  such  projects  shall  be 
released  following  on-site  inspections 
by  independent,  qualified  personnel  in 
accordance  with  a  preapproved  draw 
schedule. 

(4)  Prohibitions. — (i)  Senior 
management  employees.  A  federal 
credit  union  may  not  make  member 
business  loans  to  the  following: 
^  (A)  Any  member  of  the  board  of 
directors  who  is  compensated  as  such: 

(B)  The  credit  union's  chief  executive 
officer  (typically  this  individual  holds 
the  title  of  President  or  Treasurer/ 
Manager); 

(C)  Any  assistant  chief  executive 
officers  (e.g..  Assistant  President  Vice 
President,  or  Assistant  Treasurer/ 
Manager): 

(D)  The  chief  financial  officer 
(Comptroller): 

(E)  Any  associated  member  or 
immediate  family  member  of  the  senior 
management  employees  listed  in 
paragraphs  (h)(4)(i)  (A)  through  (D)  of 
this  section. 

(ii)  Equity  kickers/Joint  ventures.  A 
federal  credit  union  shall  not  grant  a 
member  business  loan  where  a  portion 
of  the  amount  of  income  to  be  received 
by  the  credit  union  in  conjunction  with 
such  loan  is  tied  to  the  profit  or  sale  of 
the  business  or  commercial  endeavor  for 
which  the  loan  is  made. 

(5)  Recordkeeping.  All  loans,  lines  of 
credit  or  letters  of  credit,  the  proceeds 
of  which  will  be  used  for  a  commercial, 
corporate,  business,  investment  property 
or  venture,  or  agricultural  purpose,  shall 
be  separately  identified  in  the  records  of 
the  credit  union  and  reported  as  such  in 
financial  and  statistical  reports  required 
by  the  National  Credit  Union 
Administration. 

(6)  Effective  date.  Section  70l,21(h)  is 
effective  January  1. 1992.  All  member 
business  loans  granted  on  or  after  that 


date  must  be  in  full  compliance  with 
S  701.21(h). 

(FR  Doc.  91-22746  Filed  9-24-91;  3:45  am| 
MXMO  COOC  7S3641-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[AirspK*  Docket  No.  90-ANM-1SI 

Amendment,  Aspen  Transition  Area, 
Aspen,  CO 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Aspen,  Colorado,  1200  foot  Transition 
Area.  The  increase  in  aeronautical 
operations  at  Colorado  "Ski  Country" 
airports,  and  the  attendant  development 
of  Instrument  Flight  Rules  (IFR) 
procedures,  necessitates  the 
establishment  of  this  additional 
controlled  airspace.  This  change  will 
facilitate  further  procedure  development 
and  provide  point-to-point  air  navigation 
routings  within  controlled  airspace 
where  none  presently  exists. 
EFFECTIVE  DATE:  0901  ut.c.  November 
14. 1991. 

KM  nNrrHCR  infoimiatkm  contact: 

Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No.  90- 
ANM-15, 1601  Lind  Avenue  SW.  Renton, 
WA  98055-4056,  Telephone:  (206)  227- 
2536. 

SUPPtEMENTARV  INFORMATKHC 

History 

On  January  29, 1991.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Transition  Area  at 
Aspen.  Colorado  (56  FR  3231).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  The  proposed 
coordinates  have  been  changed  to  (1) 
exclude  the  eastern  portion  of  the 
proposal  that  is  part  of  the  Denver 
Transition  Area,  (2)  exclude  a  southwest 
portion  of  the  proposal  which  is  part  of 
controlled  airspace  at  Grand  Junction. 
Colorado,  and  (3)  include  airspace  west 
of  the  proposal  which  is  currently  part 
of  the  Meeker.  Colorado.  Transition 
Area.  These  changes  to  the  proposal  do 
not  result  in  an  increase  in  the  volume  of 
existing  controlled  airspace. 
Accordingly,  the  rule  is  adopted  as 


48428   Federal  Register  /  Vol.  56,  No.  186  /  Wednesday,  September  25.  1991  /  Rules  and  Regulations 


changes  mentioned 
81  of  part  71  of  the 
F|egulations  was 

7400.6C  dated 


proposed,  with  the 
above.  Section  71.1 
Federal  Aviation 
repubhshed  in  Har  dbook 
September  4. 1990. 

The  Rule 

This  amendmeni  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Aspen,  Colorac  o,  1200  foot 
Transition  Area.  T  le  development  of 
new  IFR  procedure  s  necessitates 
additional  controHiid  airspace  to 
accommodate  aeronautical  growth  at 
Colorado  "Ski  Cou  itry"  airports. 

The  FAA  has  de  ermined  that  this 
regulation  only  invslves  an  established 
body  of  technical  r  >gulations  for  which 
frequent  and  routir  e  amendments  are 
necessary  to  keep  i  hem  operationally 
current.  It,  therefor  > — (1)  is  not  a  "major 
rule"  under  Execut  ve  Order  12291;  (2)  is 
not  a  "significant  r^ile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februaryi28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  thatjwill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibil  ty  Act. 

List  of  Subjects  in  :  4  CFR  Part  71 

Aviation  safety, '  >ansition  areas. 

Adoption  of  the  An^endment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  foUom: 

PART  71— DESIGf^TlON  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  ae  follows: 

Authority:  49  U.S.CJ  App.  1348(a).  1354(a). 
1510;  Executive  Ordel  10654;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-4'  9.  January  12, 1983);  14 
CFR  11.69. 


§71.1f1    It 
2.  Section  71.181  s  amended  as 

follows: 

Aspen,  Colorado  (Ani  aoded) 


By  removing  all  wa  rds  following  "that 
airspace  extending  upward  from  1.200  feel 
above  the  surface"  aijd  substituting  the 
words  *  •  *  "within  tie  area  bounded  by  a 
line  beginning  at  lat. '  O*5O'0O"N.  long. 
lOe'OOW'W;  to  lat.  *  TSOWTM.  long. 

107-30'00'W:  to  Ui. «  raroc'N,  long. 

106'OOOO'W;  to  lat  3! I'lS-OO-N.  long. 
106"00'00"W;  to  lat  3  °WWN,  long. 


106°30'00"W;  to  lat  39'00'Oa'N.  long. 
lOe'SCOtrW;  to  lat  39'00'00'N.  long. 
108*1100  "W;  to  lat  39*30'00"N.  long. 
108*50'00"W,  to  lat.  4O''25'30"N.  long. 
108°54'30"W:  to  lat  4O°28'00"N.  long. 
108'12'15"W;  to  the  point  of  beginning, 
excluding  the  airspace  in  any  Federal  Airway 
that  overlaps." 

Issued  io  Seattle,  Washington,  on  August 
14, 1991. 
Hd«B  M.  Paika, 

Assistant  Manager.  Air  Traffic  Division. 
(FR  Doc  91-23033  Filed  9-24-91;  8:45  am] 
BtLUNO  CODE  MM-IS-M 


14  CFR  Part  71 

[Airspac*  Docket  No.  91-AEA-12] 

Revocation  of  Transition  Area; 
Broadway,  NJ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  notice  revokes  the  700 
foot  Transition  Area  established  at 
Broadway,  NJ.  surrounding  the 
Broadway  VHF  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  air  navigation  facility.  This  action 
returns  that  amount  of  controlled 
airspace  not  needed  by  the  FAA.  back 
to  the  public. 

EFFEcnvE  date:  0901  u.t.c.  November 
14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Curtis  L.  Brewington,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530.  FAA.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-0857. 

SUPPt^MENTARY  INFORMATION: 
History 

On  June  28, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
the  700  foot  Transition  Area  established 
at  Broadway,  NJ  (56  FR  32521).  The 
proposed  action  would  return  that 
amount  of  controlled  airspace  not 
needed  by  the  FAA,  back  to  the  public. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6G.  September  4. 1990. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  700  foot  Transition  Area  established 
at  Broadway,  NJ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Broadway,  N} — IRemoved] 

Issued  in  Jamaica.  New  York,  on 
September  11. 1991. 
John  S.  Walker. 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  91-23031  Filed  9-24-91;  8:45  amj 

•lUJNQ  COOe  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  91>AEA-08] 

Revocation  of  Transition  Area; 
Grundy.  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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action:  Pinal  rule. 


summary:  This  notice  revokes  the  700 
foot  Transition  Area  established  at 
Grundy,  VA.  due  to  the  continued  non- 
availability of  Standard  Instrument 
Approach  Procedures  (SIAPs)  to  the 
Grundy  Municipal  Airport.  Grundy.  VA. 
This  action  would  release  that  amount 
of  controlled  airspace  not  needed  by  the 
FAA  to  contain  aircraft  operating  under 
instrument  meteorological  conditions 
back  to  the  public. 

EFFECTIVE  DATE:  0901  u.t.c.  November 
14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  L  Brewington,  Airspace 
Specialist,  System  Management  Branch. 
AEA-530,  FAA  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430;  telephone:  (718)  917-0857. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  24, 1991.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
the  700  foot  Transition  Area  established 
at  Grundy,  VA.  due  to  the  continued 
non-availability  of  any  SLAP  to  the 
Grundy  Municipal  Airport,  Grundy,  VA 
(56  FR  32991).  The  proposed  action 
would  release  that  amount  of  controlled 
airspace  not  needed  by  the  FAA  to 
contain  aircraft  operating  under 
instnunent  flight  rules  back  to  the 
public. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  repubUshed  in  FAA 
Handbook  7400.6G.  September  4. 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  700  foot  Transition  Area  established 
at  Grundy.  VA.  due  to  the  continued 
non-availability  of  any  SLAP  to  the 
Grundy  Municipal  Airport,  Grundy.  VA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 


as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  40  IJ.S.C  App.  134B(a),  1354(a), 
1510;  Executive  Order  10854:  49  U.S.C.  10(9(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFRll.es. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Grundy.  VA  [Ramovadl 

Issued  in  Jamaica,  New  York,  on 
September  11. 1991. 
John  S.  Walker, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  91-23030  Filed  9-24-91:  8:45  am] 
MUMM  COOe  4»1»-13-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1266 
RIN270O-ABO0 

Cross-Waiver  of  Uabinty 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

summary:  NASA  published  a  notice  of 
proposed  rulemaking  on  April  13. 1990 
(55  FR  13912).  concerning  cross-waivers 
of  liability  for  Shuttle  operations,  NASA 
Expendable  Launch  Vehicle  (ELV) 
launches,  and  for  Space  Station 
Freedom  activities.  Having  reviewed 
public  comments  on  the  proposed  rule. 
NASA  is  publishing  this  final  rule 
establishing  cross-waivers  of  liability, 
with  minor  changes  to  the  provisions  set 
forth  in  the  proposed  rule,  as  the 
regulatory  basis  for  cross-waiver 
provisions  to  be  included  in  agreements 
for  NASA  Space  Shuttle  launches  and 


agreements  for  NASA  ELV  program 
launches  planned  to  occur  after  July  1, 
1994.  To  be  made  fully  effective  for 
launches  planned  to  occur  subsequent  to 
this  date,  the  cross-waivers  required  by 
this  rule  will  necessitate  concomitant 
changes  to  NASA  procurement 
contracts.  NASA  plans  to  implement 
these  changes  as  expeditiously  as 
possible,  in  order  that,  where  possible, 
the  new  cross-waivers  will  be 
incorporated  in  agreements  for  certain 
launches  planned  to  occur  prior  to  July 
1. 1994.  However,  all  necessary 
procurement  actions  will  be  completed 
in  time  for  the  cross-waivers  established 
by  this  rule  to  be  effective  for  launches 
occurring  after  this  date.  The  final  rule 
also  re-publishes,  for  comparative 
purposes,  the  cross-waiver  provision  of 
the  Intergovernmental  Agreement  for 
Space  Station  Freedom  (Article  16), 
signed  in  September  1988,  that  was  also 
set  forth  in  the  Proposed  Rule.  This 
provision  is  the  basis  for  the  cross- 
waiver  clauses  currently  being 
incorporated  in  NASA  procurement 
contracts  for  design  and  development 
(Phase  C/D)  of  Space  Station  Freedom. 
It  is  also  the  basis  for  cross-waiver 
provisions  that  will  be  included  in 
NASA  agreements  for  utilization  of  the 
Space  Station.  The  new  regulatory 
cross-waiver  provisions  that  will  be  the 
basis  for  Shuttle  launch  services 
agreements  and  agreements  for  ELV 
program  launches  are  more  consistent 
with  the  cross-waiver  in  effect  for  Space 
Station  activities.  The  coverage  of  the 
new  cross-waiver  for  Shuttle  launches  is 
broader  than  the  interparty  waiver  of 
hability  during  Shuttle  operations 
currently  being  utilized  in  Shuttle  launch 
services  agreements  because  the  new 
cross-waiver  is  not  limited  to  activities 
conducted  in  a  specific  locale  (e.g.,  U.S. 
Government  installations).  The  coverage 
of  the  new  cross-waiver  for  ELV 
program  launches  is  broader  than  the 
contractual  interparty  waiver  of  hability 
currently  being  utilized  because  it 
contains  a  provision  "flowing  down"  the 
waiver  to  related  entities— certain 
parties  contractually  related  to  NASA  or 
to  the  other  party  signatory.  NASA 
believes  that  the  use  of  these  broader 
cross-waivers  of  liability  will  encourage 
space  exploration  and  investment  by 
reducing  insurance  costs  and  the 
potential  for  litigation. 

EFFECnvB  date:  September  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  June  Edwards  or  Mr.  Jay  Slcptoe, 
202/453-2432. 

SUPPLEMENTARY  INFORMATION:  By 

incorporating  similar  cross-waivers  of 
liability  in  its  agreements  for  Shuttle 
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launch  services.  ELjV  program  launches 
and  Space  Station  ("reedoni  activities. 
NASA  and  the  othtr  signatories  pledge 
not  to  bring  claims  lagainst  each  other 
for  any  damage  to  property  or  for  injury 
or  death  of  employ  ses  that  occurs  during 
the  time  a  cross-w<  iver  is  in  effect.  The 
agreements  also  re  juire  the  signatories 
to  "flow  down"  these  cross-waivers  to 
their  related  entities,  ensuring  that 
contractors,  subcoi  tractors,  customers 
and  other  users  als }  waive  their  right  to 
sue  the  other  Party  or  its  similarly 
related  entities  for  damages  sustained  in 
connection  with  acivities  conducted 
under  the  agreemei  its.  This  rule 
establishes  the  regi  ilatory  basis  for 
inclusion  of  these  r  ew  cross-waivers  in 
agreements  for  Shu  ttle  launch  service 
and  ELV  program  hunches.  Until  now. 
Shuttle  launch  services  agreements  have 
contained  cross-w<  ivers  that  generally 
come  info  effect  on  y  after  specified 
activities  begin  on  J.S.  Government 
installations  or  in  t  le  course  of  transfer 
of  equipment  or  pe  sonnel  to  such 
installations  via  U.  >.  Government 
conveyance.  Also,  infil  now. 
agreements  for  NA  jA  ELV  program 
launches  have  not  :ontained  flow  down 
provisions.  In  conti  ast,  the  cross-waiver 
for  Space  Station  P  reedom  is  effective 
anywhere  in  the  wi  irld  where  activities 
are  conducted  to  ir  iplement  Space 
Station  Freedom  aj  reements,  and  it 
contains  extensive  flow  down 
provisions.  As  the  lumber  and  scope  of 
activities  required  o  implement  Space 
Station  Freedom  a;  reements  increase,  it 
is  becoming  increa  lingly  complex  for 
users,  customers,  c  )ntractors,  and 
NASA  to  work  unc  er  somewhat 
inconsistent  cross-  vaivers  of  liability 
for  Space  Station  F  reedom  activities, 
ELV  launch  service  s  (required  to  be 
purchased  by  NAS  \  as  part  of  its 
contribution  to  coo  jerative  space 
programs  pursuant  to  agreements  with 
non-U. S.  Govemmi  nt  entities),  and 
Shuttle  launch  serv  ices  not  related  to 
Space  Station.  By  t  stablishing  broad, 
consistent  cross-wi livers,  NASA  intends 
to  establish  a  knov  n  regime  of  liability 
limitation  to  encou  'age  space 
exploration  and  in'  'estment  by  reducing 
insurance  costs  an  1  the  potential  for 
litigation. 

For  these  reason  t,  NASA  is  adopting, 
for  use  in  future  Sh  uttle  launch  services 
agreements  and  ag  'eements  for  ELV 
program  launches,  the  new  cross- 
waivers  set  forth  ii .  this  rule.  Like  the 
Space  Station  Free  iom  cross-waiver, 
the  new  Shuttle  an  i  ELV  cross-waivers 
will  apply  to  all  ac  ivities  done  in 
implementation  of  Shuttle  and  ELV 
agreements.  Also,  he  language  and 
structure  of  the  crc  ss-waivers  closely 


parallel  the  Space  Station  Freedom 
cross-waiver.  However,  when  an 
activity  that  involves  Shuttle  launch 
services  or  a  NASA  ELV  program 
launch  is  to  be  conducted  under  the 
Space  Station  Freedom  Program,  the 
Space  Station  cross-waiver,  not  the 
respective  Shuttle  or  ELV  cross-waiver, 
will  be  utilized  in  the  agreement 
governing  that  activity. 

NASA  received  one  written  comment 
in  response  to  the  notice  of  proposed 
rxdemaking.  The  comment  suggested  that 
(1)  the  definition  of  "payload"  should 
exclude  transfer  vehicles  and  (2] 
transfer  vehicles  should  be  included  in 
the  definition  of  "launch  vehicle."  The 
Final  Rule  leaves  the  definitions  of 
"launch  vehicle"  and  "payload" 
unchanged.  The  customary  definitions  of 
launch  vehicle  and  payload  may  evolve 
as  new  technologies  are  introduced.  For 
purposes  of  this  rule,  however,  it  does 
not  matter  whether  transfer  vehicles  are 
included  in  the  definition  of  either 
launch  vehicle  or  payload.  A  transfer 
vehicle  would  be  covered  by  the  cross- 
waiver  in  either  case. 

In  addition  to  the  written  comment, 
NASA  received  five  telephone  inquiries 
which,  while  necessitating  no  changes  to 
the  text  of  the  proposed  rule,  indicate 
that  clarification  of  the  following  points 
may  be  warranted:  (1)  The  procurement 
regulation  (48  CFR  1828.373)  prescribing 
the  Space  Station  Freedom  cross-waiver 
clause  for  NASA  contractors  (48  CFR 
1852.228-76)  is  already  in  effect.  This 
rule  merely  re-publishes,  for 
comparative  purposes,  the  cross-waiver 
provision  of  the  Intergovernmental 
Agreement  for  Space  Station  Freedom 
(Article  16),  signed  September  1988. 
More  specific  regulatory  guidance  to  be 
used  in  drafting  provisions  for  inclusion 
in  NASA  agreements  for  Space  Station 
utilization  will  be  published  at  an 
appropriate  time;  (2)  the  cross-waivers 
established  by  this  rule  do  not  apply  to 
claims  between  NASA  and  its  own 
contractors  or  subcontractors;  and  (3) 
existing  procurement  regulations  (48 
CFR  1828.371)  prescribing  the  cross- 
waiver  clauses  for  inclusion  in 
procurement  contracts  for  the  Space 
Shuttle  program  (48  CFR  1852.228-72) 
will  be  amended  to  incorporate  the  new 
Shuttle  cross-waiver  being  established 
by  this  Rule.  New  regulations 
prescribing  cross-waiver  clauses  for 
inclusion  in  procurement  contracts  for 
NASA  ELV  program  launches  will  be 
issued  subsequently. 

Upon  internal  review,  NASA  has 
determined  that  the  following  changes 
to  Shuttle  and  ELV  cross-waivers  in  the 
Proposed  Rule  are  necessarj'  for 
purposes  of  clarity: 


(1)  In  55  1266.103(b)(4)  and 
1266.104(b)(4).  the  definition  of  "launch 
vehicle"  is  deleted  as  unnecessary. 
Consequently,  paragraphs  (b){5)  and 
(b)(6)  are  renumbered  as  (b)(4)  and 
(b)(5).  respectively.  In  5  1266.103(b)(5)(i) 
the  term  "launch  vehicle"  is  replaced 
with  the  term  "Space  Shuttle."  Also,  in 
i  1266.104(b)(5)(i).  the  term  launch 
vehicle  is  replaced  with  the  term  "ELV." 

(2)  In  the  renumbered  sections 

5  1266.103(b)(4)  and  5  1266.104(b)(4).  the 
word  "all"  in  the  definition  of  Payload  is 
changed  to  "any,"  to  reflect  the  more 
inclusive  definition  currently  being  used 
in  NASA  launch  service  agreements. 

(3)  The  last  sentences  of  renumbered 
55  126&103(b)(5)  and  1266.104(b)(5) 
read,  respectively:  'Protected  Space 
Operations'  excludes  activities  on  Earth 
which  are  conducted  on  return  from 
space  to  develop  further  a  payload's 
product  or  process  for  use  other  than  for 
[Shuttle-related]  [ELV-related]  activities 
necessary  to  complete  implementation 
of  this  agreement 

(4)  A  new  5  1266.103(c)(l)(ii)  is  added 
to  read  "any  party  who  has  signed  a 
NASA  agreement  that  includes  a  Shuttle 
flight."  Section  1266.103(c)(1)  (ii)  and  (iii) 
found  in  the  proposed  rule  are 
renumbered  (c)(l)(iii)  and  {c)(l)(iv). 
respectively.  Also,  the  paragraphs 
referred  to  within  the  new  (c)(l)(iv)  are 
changed  from  (c)(l)(i)  to  (c)(l)(iii). 

(5)  An  additional  exclusion  is  added 
55l266.103(c)(4)(vi)and 
1266.104(c)(4)(vi)  which  reads:  "claims 
for  damage  based  on  a  failure  of  the 
Parties  or  their  related  entities  to  flow 
down  the  cross-waiver." 

This  regulation  does  not  constitute  a 
major  rule  for  the  purpose  of  Executive 
Order  12291  and  is  not  subject  to  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq. 

List  of  Subjects  in  14  CFR  Part  1286 

Cross-waiver,  Liability,  Shuttle,  Space 
transportation  and  exploration. 

Accordingly,  NASA  is  amending 
Chapter  V  of  title  14  by  adding  part  126o 
to  read  as  follows: 

PART  1266-CROSS-WAIVER  OF 
LIABILITY 

Sec. 

1266.100  Purpose. 

1266.101  Scope. 

1266.102  Cross-waiver  of  liability  for  Space 
Station  Freedom  activities. 

1266.103  Cross-waiver  of  liability  during 
Shuttle  Operations. 

1206.104  Cross-waiver  of  liability  for  NASA 
expendable  launch  vehicle  (ELV) 
program  launches. 

Authority:  42  U.S.C.  2473  (c)(1)  and  (c)|5). 
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§1266.100    PurpoM. 

The  purpose  of  this  regulation  is  to 
ensure  that  consistent  cross-waivers  of 
liability  are  included  in  NASA 
agreements  for  Space  Station  Freedom 
activities,  Shutde  launch  services,  and 
NASA  Expendable  LaunchVehicle 
(ELV)  program  launches. 

§1266.101    Scope. 

These  provisions  at  §  1266.102, 
contained  in  Article  16  of  the 
"Intergovernmental  Agreement  among 
the  United  States,  the  Governments  of 
Member  States  of  the  European  Space 
Agency,  the  Government  of  Japan,  and 
the  Government  of  Canada  on 
Cooperation  in  the  Detailed  Design, 
Development,  Operation  and  Utilization' 
of  the  Permanently  Manned  Civil  Space 
Station,"  form  the  regulatory  basis  for 
cross-waivers  to  be  incorporated  in 
NASA  agreements  implementing  the 
Intergovernmental  Agreement  and  the 
memoranda  of  understanding  between 
the  U.S.  and  its  respective  international 
partners  on  Space  Station  Freedom.  The 
provisions  at  §  1266.103  of  this  part 
provide  the  regulatory  basis  for  cross- 
waiver  clauses  to  be  incorporated  in 
agreements  for  ShutUe  launch  services 
that  do  not  Involve  activities  in 
connection  with  Space  Station  Freedom. 
The  provisions  at  §  1266.104  of  this  part 
provide  the  regulatory  basis  for  cross- 
waiver  clauses  to  t>e  incorporated  in 
agreements  for  NASA  ELV  program 
launches  that  do  not  involve  activities  in 
connection  with  Space  Station  Freedom. 

§  1 266. 102    Cross-watver  of  liability  for 
Space  Station  Freedom  activities. 

(a)  The  objective  of  this  section  is  to 
establish  a  cross-waiver  of  liability 
("cross-waiver")  by  the  Partner  States 
and  related  entities  in  the  interest  of 
encouraging  participation  in  exploration, 
exploitation,  and  use  of  outer  space 
through  the  Space  Station.  This  cross- 
waiver  of  liability  shall  be  broadly 
construed  to  achieve  this  objective. 

(b)  For  the  purposes  of  this  section: 
(1)  (i)  A  Partner  State  is  each 

contracting  Party  for  which  the 
"Agreement  among  the  Government  of 
the  United  States  of  America, 
Governments  of  Member  States  of  the 
European  Space  Agency,  the 
Government  of  Japan,  and  the 
Government  of  Canada  on  Cooperation 
in  the  Detailed  Design,  Development. 
Operation,  and  Utilization  of  the 
Permanently  Manned  Civil  Space 
Station"  (the  "Intergovernmental 
Agreement")  has  entered  into  force,  in 
accordance  with  Article  25  of  the 
Intergovernmental  Agreement. 

(ii)  A  Partner  State  includes  its 
Cooperating  Agency.  The  National 


Aeronautics  and  Space  Administration 
(NASA)  for  the  United  States,  the 
European  Space  Agency  (ESA)  for  the 
European  Governments,  the  Canadian 
Space  Agency  (CSA)  for  the 
Government  of  Canada,  and  the  Science 
and  Technology  Agency  of  Japan  (STA) 
are  the  Cooperating  Agencies 
responsible  for  implementing  Space 
Station  cooperation.  A  Partner  State 
also  includes  any  entity  specified  in  the 
Memorandum  of  Understanding  (MOU) 
between  NASA  and  the  Government  of 
Japan  to  assist  the  Government  of 
Japan's  Cooperating  Agency  in  the 
implementation  of  that  MOU. 

(2)  The  term  related  entity  means: 
(i)  A  contractor  or  subcontractor  of  a 

Partner  State  at  any  tier 

(ii)  A  user  or  customer  of  a  Partner 
State  at  any  tier:  or 

(iii)  A  contractor  or  subcontractor  of  a 
user  or  customer  of  a  Partner  State  at 
any  tier.  "Contractors"  and 
"subcontractors"  include  suppliers  of 
any  kind. 

(3)  The  term  damage  means: 
(i)  Bodily  injury  to,  or  other 

impairment  of  health  of,  or  death  of,  any 
person; 

(ii)  Damage  to,  loss  of,  or  loss  of  use  of 
any  property; 

(iii)  Loss  of  revenue  or  profits;  or 

(iv)  Other  direct,  indirect  or 
consequential  damage. 

(4)  The  term  launch  vehicle  means  an 
object  (or  any  part  thereof)  intended  for 
launch,  launched  from  Earth,  or 
returning  to  Earth  which  carries 
payloads  or  persons,  or  both. 

(5)  The  term  payload  means  all 
property  to  be  flown  or  used  on  or  in  a 
launch  vehicle  or  the  Space  Station. 

(6)  The  term  Protected  Space 
Operations  means  all  launch  vehicle 
activities.  Space  Station  Freedom 
activities,  and  payload  activities  on 
Earth,  in  outer  space,  or  in  transit 
between  Earth  and  outer  space  done  in 
implementation  of  this  Agreement,  the 
MOU's,  and  implementing 
arrangements.  It  includes,  but  is  not 
limited  to: 

(i)  Research,  design,  development, 
test,  manufacture,  assembly,  integration, 
operation,  or  use  of  launch  or  transfer 
vehicles  (for  example,  the  Orbital 
Maneuvering  Vehicle),  the  Space 
Station,  or  a  payload,  as  well  as  related 
support  equipment  and  facilities  and 
services; 

(ii)  All  activities  related  to  ground 
support,  test,  training,  simulation,  or 
guidance  and  control  equipment,  and 
related  facilities  or  services.  Protected 
Space  Operations  also  includes  all 
activities  related  to  evolution  of  the 
Space  Station,  as  provided  for  in  Article 
14  of  the  Intergovernmental  Agreement. 


Protected  Space  Operations  excludes 
activities  on  Earth  which  are  conducted 
on  return  from  the  Space  Station  to 
develop  further  a  payload's  product  or 
process  for  use  other  than  for  Space 
Station-related  activities  in 
implementation  of  this  Agreement. 

(c)(1)  Each  Partner  Slate  agrees  to  a 
cross-waiver  of  liability  pursuant  to 
which  each  Partner  State  waives  all 
claims  against  any  of  the  entities  or 
persons  listed  in  paragraphs  (c)(l)(i) 
through  (c)(l)(iii)  of  this  section  based 
on  damage  arising  out  of  Protected 
Space  Operations.  This  cross-waiver 
shall  apply  only  if  the  person,  entity,  or 
property  causing  the  damage  is  involved 
in  Protected  Space  Operations  and  the 
person,  entity,  or  property  is  damaged 
by  virtue  of  its  involvement  in  Protected 
Space  Operations.  The  cross-waiver 
shall  apply  to  any  claims  for  damage, 
whatever  the  legal  basis  for  such  claims, 
including  but  not  Hmited  to  delict  and 
tort  (including  negligence  of  every 
degree  and  kind)  and  contract,  against: 

(i)  Another  Partner  State; 

(ii)  A  related  entity  of  another  Partner 
State; 

(iii)  The  employees  of  any  of  the 
entities  identified  in  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  of  this  section. 

(2)  In  addition,  each  Partner  State 
shall  extend  the  cross-waiver  of  liability 
as  set  forth  in  paragraph  (c)(1)  of  this 
section  to  its  own  related  entities  by 
requiring  them,  by  contract  or  otherwise, 
to  agree  to  waive  all  claims  against  the 
entities  or  persons  identified  in 
paragraphs  (c){l)(i)  through  (c)(l)(iii)  of 
this  section. 

(3)  For  avoidance  of  doubt,  this  cross- 
waiver  of  liability  includes  a  cross- 
waiver  of  liability  arising  from  the 
Liability  Convention  where  the  person, 
entity,  or  property  causing  the  damage  is 
involved  in  Protected  Space  Operations, 
and  the  person,  entity,  or  property 
damaged  is  damaged  by  virtue  of  its 
involvement  in  Protected  Space 
Operations. 

(4)  Notwithstanding  the  other 
provisions  of  this  section,  this  cross- 
waiver  of  liability  shall  not  be 
applicable  to: 

(i)  Claims  between  a  Partner  State 
and  its  own  related  entity  or  between  its 
own  related  entities; 

(ii)  Claims  made  by  a  natural  person, 
his/her  estate,  survivors,  or  subrogees 
for  injury  or  death  of  such  natural 
person; 

(iii)  Claims  for  damage  caused  by 
willful  misconduct 

(iv)  Intellectual  property  claims. 

(5)  NoUiing  in  this  section  shall  be 
construed  to  create  the  basis  for  a  claim 
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or  suit  where  non^ 
exist. 


would  otherwise 


§1266.103    Cro«*-*aivtr  of  liability  during 
Shuttt*  operation*. 

(a)  The  purpose lof  this  section  is  to 
establish  a  cross-Waiver  of  liability 
between  the  parti)  s  to  Shuttle  launch 
services  agreemen  ts  and  to  other  NASA 
agreements  that  ir  volve  Shuttle  flights, 
and  the  parties'  re  ated  entities,  in  the 
interest  of  encoun  ging  participation  in 
space  exploration,  exploitation,  and 
investment.  The  cioss-waiver  of  liability 
shall  be  broadly  o  )nstru8d  to  achieve 
this  objective. 

(b)  As  used  in  tl  is  cross-waiver,  the 
term: 

(1)  Party  means  a  person  or  entity  that 
signs  an  agreemer  t  involving  a  Shuttle 
flight; 

(2)  Related  Enti  y  means: 

(i)  A  contractor  or  subcontractor  of  a 
Party  at  any  tier 

(ii)  A  user  or  cui  itomer  of  a  Party  at 
any  tier;  or 

(iii)  A  contracto  •  or  subcontractor  of  a 
user  or  customer  c  f  a  Party  at  any  tier. 
Contractors  and  S  jbcontractors  include 
suppliers  of  any  k  nd; 

(3)  Damage  mea  ns: 

(i)  Bodily  injury  to,  or  other 
impairment  of  hea  th  of.  or  death  of,  any 
person; 

(ii)  Damage  to,  1  }ss  of,  or  loss  of  use  of 
any  property; 

(iii)  Loss  of  reve  nue  or  profits:  or 

(iv)  Other  direcl ,  indirect,  or 
consequential  dan  lage; 

(4)  Payload  mes  ns  any  property  to  be 
flown  or  used  on  <  r  in  the  Shuttle;  and 

(5)  Protected  Sp  ice  Operations  means 
all  Space  Shuttle  i  nd  payload  activities 
on  Earth,  in  outer  space,  or  in  transit 
between  Earth  am  1  outer  space  done  in 
implementation  ol  an  agreement  for 
Shuttle  launch  ser  irices.  Protected  Space 
Operations  begin  it  the  signature  of  the 
agreement  and  ends  when  all  activities 
done  in  implemenfation  of  the 
agreement  are  cor  ipleted.  It  includes, 
but  is  not  limited  I  o: 

(i)  Research,  de  lign,  development, 
test,  manufacture,  assembly,  integration, 
operation,  or  use  of:  the  Space  Shuttle, 


transfer  vehicles, 


)ayloads,  related 


support  equipmen^,  and  facilities  and 
services; 


(ii)  All  activitiei 


support,  test,  trairing,  simulation,  or 
guidance  and  con  rol  equipment  and 
related  facilities  o  r  services.  Protected 


Space  Operations 


related  to  ground 


excludes  activities  on 


Earth  which  are  c  mducted  on  return 
from  space  to  dev  ;lop  further  a 
payload's  product  or  process  for  use 
other  than  for  Shuttle-related  activities 
necessary  to  com  ilete  implementation 
of  the  agreement. 


(c)(1)  Each  Party  agrees  to  a  cross- 
waiver  of  hability  pursuant  to  which 
each  Party  waives  all  claims  against  any 
of  the  entities  or  persons  listed  in 
paragraphs  (c)(l)(i)  through  (c)(l)(iv)  of 
this  section  based  on  damage  arising  out 
of  Protected  Space  Operations.  This 
cross-waiver  shall  apply  only  if  the 
person,  entity,  or  property  causing  the 
damage  is  involved  in  Protected  Space 
Operations  and  the  person,  entity,  or 
property  damaged  is  damaged  by  virtue 
of  its  involvement  in  Protected  Space 
Operations.  The  cross-waiver  shall 
apply  to  any  claims  for  damage, 
whatever  the  legal  basis  for  such  claims, 
including  but  not  limited  to  delict  and 
tort  (including  negligence  of  every 
degree  and  kind)  and  contract,  against: 

(i)  Another  Party; 

(ii)  Any  Party  who  has  signed  a  NASA 
agreement  that  includes  a  Shuttle  flight; 

(iii)  A  related  entity  of  any  party  in 
paragraph  (c)(l)(ii)  of  this  section; 

(iv)  The  employees  of  any  of  the 
entities  identified  in  (c)(l)(i)  through 
(c)(l)(iii)  of  this  section. 

(2)  In  addition,  each  Party  shall 
extend  the  cross-waiver  of  liability  as 
set  forth  in  paragraph  (c)(1)  of  this 
section  to  its  own  related  entities  by 
requiring  them,  by  contract  or  otherwise, 
to  agree  to  waive  all  claims  against  the 
entities  or  persons  identified  in 
paragraphs  (c)(l)(i)  through  (c)(l)(iv)  of 
this  section. 

(3)  For  avoidance  of  doubt,  this  cross- 
waiver  includes  a  cross-waiver  of 
liability  arising  from  the  Convention  on 
International  Liability  for  Damage 
Caused  by  Space  Objects,  (Mar.  29, 
1972,  24  United  States  Treaties  and 
other  International  Agreements  (U.S.T.) 
2389,  Treaties  and  Other  International 
Acts  Series  (T.I.A.S.)  No.  7762)  where 
the  person,  entity,  or  property  causing 
the  damage  is  involved  in  Protected 
Space  Operations  and  the  person,  entity, 
or  property  damaged  is  damaged  by 
virtue  of  its  involvement  in  Protected 
Space  Operations. 

(4)  Notwithstanding  the  other 
provisions  of  this  section,  this  cross- 
waiver  of  liability  shall  not  be 
applicable  to: 

(i)  Claims  between  a  Party  and  its 
own  related  entity  or  between  its  own 
related  entities; 

(ii)  Claims  made  by  a  natural  person, 
his/her  estate,  survivors,  or  subrogees 
for  injury  or  death  of  such  natural 
person; 

(iii)  Claims  for  damage  caused  by 
willful  misconduct; 

(iv)  Intellectual  property  claims; 

(v)  Contract  claims  between  the 
Parties  based  on  the  express  contractual 
provisions  of  the  agreement; 


(vi)  Claims  for  damage  based  on  a 
failure  of  the  Parties  or  their  related 
entities  to  flow  down  the  cross-waiver. 

(5)  Nothing  in  this  section  shall  be 
construed  to  create  the  basis  for  a  claim 
or  suit  where  none  would  otherwise 
exist. 

§  1266.104  Cross-waiver  of  liatiility  for 
NASA  expendable  launcti  vehicle  (ELV) 
program  launcttes. 

(a)  The  purpose  of  this  section  is  to 
establish  a  cross-waiver  of  liability 
between  the  parties  to  agreements  for 
NASA  ELV  program  launches,  and  the 
parties'  related  entities,  in  the  interest  of 
encouraging  space  exploration  and 
investment.  The  cross-waiver  of  liability 
shall  be  broadly  construed  to  achieve 
this  objective. 

(b)  As  used  in  this  section,  the  term: 

(1)  Party  means  a  person  or  entity  that 
signs  an  agreement  involving  an  ELV 
launch; 

(2)  Related  Entity  means: 

(i)  A  contractor  or  subcontractor  of  a 
Party  at  any  tier, 

(ii)  A  user  or  customer  of  a  Party  at 
any  tier,  or 

(iii)  a  contractor  or  subcontractor  of  a 
user  or  customer  of  a  Party  at  any  tier. 
Contractors  and  "Subcontractors" 
include  suppliers  of  any  kind. 

(3)  Damage  means: 

(i)  Bodily  injury  to,  or  other 
impairment  to  health  of,  or  death  of,  any 
person; 

(ii)  Damage  to,  loss  of,  or  loss  of  use  of 
any  property; 

(iii)  Loss  of  revenue  or  profits;  or 

(iv)  Other  direct,  indirect,  or 
consequential  damage; 

(4)  Payload  means  any  property  to  be 
flown  or  used  on  or  in  an  ELV;  and 

(5)  Protected  Space  Operations  means 
all  expendable  launch  vehicle  and 
payload  activities  on  Earth,  in  outer 
space,  or  in  transit  between  Earth  and 
outer  space  in  implementation  of  the 
agreement.  Protected  Space  Operations 
begins  at  the  signature  of  the  agreement 
and  ends  when  all  activities  done  in 
implementation  of  the  agreement  are 
completed.  It  includes,  but  is  not  limited 
to: 

(i)  Research,  design,  development, 
test,  manufacture,  assembly,  integration, 
operation,  or  use  of:  expendable  launch 
vehicles  (ELV),  transfer  vehicles, 
payloads,  related  support  equipment, 
and  facilities  and  services; 

(ii)  All  activities  related  to  ground 
support,  test,  training,  simulation,  or 
guidance  and  control  equipment,  and 
related  facilities  or  services.  Protected 
Space  Operations  excludes  activities  on 
Earth  which  are  conducted  on  return 
from  space  to  develop  further  a 


Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Rules  and  Regulations  48433 


payload*8  product  or  process  for  use 
other  than  for  ELV-related  activities 
necessary  to  complete  implementation 
of  the  agreement. 

(c)(1)  Each  Party  agrees  to  a  cross- 
waiver  of  liability  pursuant  to  which 
each  Party  waivers  all  claims  against 
any  of  the  entities  or  persons  listed  in 
paragraphs  (c)(l)(i)  through  (c)(l)(iii)  of 
this  section  based  on  damage  arising  out 
of  Protected  Space  Operations.  This 
cross-waiver  shall  apply  only  if  the 
person,  entity,  or  property  causing  the 
damage  is  involved  in  Protected  Space 
Operations  and  the  person,  entity,  or 
property  damaged  is  damaged  by  virtue 
of  its  involvement  in  Protected  Space 
Operations.  The  cross-waiver  shall 
apply  to  any  claims  for  damage, 
whatever  the  legal  basis  for  such  claims, 
including  but  not  limited  to  delict  and 
tort  (including  negligence  of  every 
degree  and  kind)  and  contract,  against: 

(i)  Another  Party; 

(ii)  A  related  entity  of  another  Party; 

(iii)  The  employees  of  any  of  the 
entities  identified  in  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section. 

(2)  In  addition,  each  Party  shall 
extend  the  cross-waiver  of  liability  as 
set  forth  in  paragraph  (c)(1)  of  this 
section  to  its  own  related  entities  by 
requiring  them,  by  contract  or  otherwise, 
to  agree  to  waive  all  claims  against  the 
entities  or  persons  identified  in 
paragraphs  (c)(l){i)  through  (c)(l)(iii)  of 
this  section. 

(3)  For  avoidance  of  doubt,  this  cross- 
waiver  of  liability  includes  a  cross- 
waiver  of  liability  arising  from  the 
Convention  on  International  Liability  for 
Damage  Caused  by  Space  Objects  (Mar. 
29, 1972.  24  United  States  Treaties  and 
other  International  Agreements  (U.S.T.) 
2389.  Treaties  and  other  International 
Acts  Series  (T.I.A.S.)  No.  7762)  where 
the  person,  entity,  or  property  causing 
the  damage  is  involved  in  Protected 
Space  Operations  and  the  person,  entity. 
or  property  damaged  is  damaged  by 
virtue  of  its  involvement  in  Protected 
Space  Operations. 

(4)  Notwithstanding  the  other 
provisions  of  this  section,  this  cross- 
waiver  shall  not  be  applicable  to: 

(i)  Claims  between  a  Party  and  its 
own  related  entity  or  between  its  own 
related  entitier, 

(ii)  Claims  made  by  a  natural  person, 
his/her  estate,  survivors,  or  subrogees 
for  injury  or  death  of  such  natural 
person; 

(iii)  Claims  for  damage  caused  by 
willful  misconduct; 

(iv)  Intellectual  property  claims; 

(v)  Contract  claims  between  the 
Parties  based  on  the  express  contractual 
provisions  of  the  agreement; 


(vi)  Claims  for  damage  based  on  a 
failure  of  the  Parties  or  their  related 
entities  to  flow-down  the  cross-waiver. 

(5)  Nothing  in  this  section  shall  be 
construed  to  create  the  basis  for  a  claim 
or  suit  where  none  would  otherwise 
exist 

(6)  This  cross-waiver  shall  not  be 
applicable  when  the  Commercial  Space 
Launch  Act  cross-waiver  (49  U.S.C.  app. 
2615)  is  applicable. 

Dated:  September  16. 1991. 
Richard  H.  Truly. 

Administrator. 

[FR  Doc.  91-22838  Filed  »-24-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

IT.D.  8367) 

RINS  1545-AL29, 1545-AM13, 1545-ANS3 

Transition  Rules  for  Certain  Qualified 
Business  Units  Using  a  Profit  and  Loss 
or  a  Net  Worth  Method  of  Accounting 
for  Tax  Years  Beginning  Before 
January  1, 1967  and  the  Definition  of 
the  Weighted  Average  Exchange  Rate 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
Income  Tax  Regulaticms  setting  forth 
transition  rules  for  qualified  business 
unit  (QBU)  branches  of  United  States 
persons,  and  regulations  providing  the 
definition  of  the  weighted  average 
exchange  rate.  Generally,  the 
regulations  providing  transition  rules 
apply  to  QBU  branches  that  used  a 
profit  and  loss  or  a  net  worth  method  of 
accounting  prior  to  the  enactment  of  the 
Tax  Reform  Act  of  1966  and  do  not  elect 
(or  are  not  required)  to  use  the  United 
States  dollar  approximate  separate 
transactions  method  for  taxable  years 
beginning  after  December  31, 1986. 
Changes  to  the  applicable  tax  law  were 
made  by  the  Tax  Reform  Act  of  1986. 
These  final  regidations  provide  guidance 
for  taxpayers  who  must  use  the 
statutory  profit  and  loss  method  of 
accounting  for  taxable  years  beginning 
afier  December  31. 1986.  Generally,  the 
regulation  providing  the  definition  of  the 
weighted  average  exchange  rate  defines 
such  exchange  rate  as  the  simple 
average  of  the  daily  exchange  rates. 
EFFECTIVE  DATE:  Taxable  years 
beginning  on  or  after  October  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  Murphy  of  the  Office  of  Associate 


Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel.  (Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 
Attention:  CC:CORP:T:R  (INTL-393-88, 
INTL-964-86  and  INTL-472-«9)  (202- 
566-6795.  not  a  toll-free  call). 
SUPPLEMENTARY  INFOWIATION: 

Background 

This  document  contains  final 
regulations  relating  to  procedures  to  be 
followed  by  quahfied  business  unit 
(QBU)  branches  of  United  States 
persons,  using  a  profit  and  loss  or  a  net 
worth  method  of  accounting  prior  to  the 
enactment  of  Subpart  |  of  the  Internal 
Revenue  Code  of  1986,  and  final 
regulations  relating  to  the  definition  of 
the  weighted  average  exchange  rate.  On 
June  3. 1988.  the  Internal  Revenue 
Service  published  proposed  regulations 
under  section  987  of  the  Internal 
Revenue  Code  of  1988  in  the  Federal 
Register  (53  FR  32405).  On  August  25. 
1988.  the  Internal  Revenue  Service 
published  proposed  regulations  und(>r 
section  969  of  the  Internal  Revenue 
Code  of  1986  in  the  Federal  Register  (53 
FR  20651).  Two  written  comments  wpre 
received.  No  public  hearing  was 
requested  or  held.  After  consideration  of 
the  comments  regarding  the  proposed 
regulations,  those  regulations  are 
adopted  by  this  Treasury  Decision  with 
revisions.  The  comments  and  revisions 
are  discussed  below.  On  September  20, 
1989  the  Internal  Revenue  Service 
published  proposed  regulations  under 
section  989  of  the  Internal  Revenue 
Code  of  1986  in  die  Federal  Register  (54 
FR  38664).  No  written  comments  were 
received.  No  public  hearing  was 
requested  or  held,  lliose  regulations  are 
adopted  by  this  Treasury  Decision 
without  revisions. 

Explanation  of  Provisions 

The  terminology  used  in  the  proposed 
regulations  has  been  changed  in  some 
instances.  A  QBU  is  now  referred  to  as  d 
QBU  branch,  capital  contribution  is  now 
a  transfer  to  a  QBU  branch,  and 
exchange  gain  or  loss  is  now  a  section 
987  gain  or  loss.  The  po8t-86  QBU 
earnings  (also  referred  to  in  the 
proposed  regidations  as  the  unremitted 
post-86  functional  currency  earnings) 
are  now  referred  to  as  the  post-86  profits 
pool. 

Sections  1.987-5(c)(2)  and  1.989(c)- 
1(c)(2)  provide  that  the  po8t-66  profits 
pool  and  the  EQ  pool  shall  be  combinea 
for  taxable  years  beginning  on  or  after 
October  25, 1991.  This  reduces  the 
complexity  of  maintaining  multiple 
pools  and  eases  the  calculation  of 
section  987  gain  or  loss  upon  a 
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remittance.  The  effect  of  combining  the 
pools  is  to  average  the  deferred  section 
987  gain  or  loss  ajtributable  to  all  of  the 
unremitted  profit)  and  capital  of  a  QBU 
branch  when  a  refnittance  is  made  in  a 
post-1986  tax  yea '. 

Sections  1.987-  i(a](2)  and  1.989(c)- 
1(a)(2)  allow  taxpayers  to  apply 
§§  1.987-5  and  1.4^(c)-l  to  insolvent 
QBU  branches  foHaxable  years 
beginning  before  October  25. 1991  and 
makes  such  appli|;ation  mandatory  for 
taxable  years  be^ning  on  or  after 
October  25, 1991.  This  expansion  has 
been  made  because  both  solvent  and 
insolvent  QBU  branches  will  recognize 
section  987  gain  or  loss  upon 
termination  of  tha  QBU  branch. 

These  regulations  clarify  the 
composition  and  treatment  of  the  post- 
86  promts  pool.  Tney  also  provide 
clarification  concerning  the  dollar  basis 
of  the  post-86  prohts  pool. 

These  regulatiojis  provide  that 
adjustments  to  th^  pools  must  be  made 
for  transfers  that  ire  not  remittances 
from  the  QBU  bra  nch.  It  is  anticipated 
that  future  regula  ions  will  provide  that 
a  transfer  may  in<  lude  all  contributions 
of  property  to  anc  distributions  of 
property  from  a  C  BU  branch  within  a 
given  time  period 

These  regulatio  is  provide  that  the 
district  director  niay  allow  additional 
adjustments  to  pr!vent  the  recognition 
of  section  987  gaii  i  or  loss  due  to  factors 
unrelated  to  the  n  ovement  of  exchange 
rates.  Such  an  adj  ustment  would 
prevent  the  recognition  of  987  gain  or 
loss  from  an  event  that  is  unrelated  to 
changes  in  exchai  ige  rates. 

One  comment  r  ;ceived  suggested  that 
post-86  contribution  transfers  should 
either  be  kept  as  $  separate  pool  or 
included  with  thejpo8t-86  profits  pool 
rather  than  merging  them  with  the  EQ 
pool,  as  the  temporary  regulations 
provided.  As  explained  above,  it  was 
decided  instead  t<>  consolidate  the  pools. 
The  other  comment  suggested  that 
taxpayers  be  alloved  to  translate  the 
net  change  in  account  balances  between 
a  branch  and  its  1  eadquarters  at  an 
average  rate  for  t|e  year,  and  that  some 
specific  guidance  ishould  be  provided 
with  regard  to  tha  treatment  of  an  80/20 
corporation  operating  exclusively 
through  a  foreign  branch  and  proper 
treatment  of  deemed  div''1«>nH«  nndpr 
S  1.1502-32(0(2).  These  issues  may  be 
addressed  in  subsequent  regulations 
under  section  987 

The  principles  ( ontained  in  these 
regulations  apply  to  QBU  branches  of 
foreign  persons. 

Temporary  regulations  providing  the 
definition  of  the  v  'eighted  average 


exchange  rate  are  also  finalized.  No 
comments  were  received  concerning  this 
regulation  and  it  is  finalized  without 
revision. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  regulations 
§  1.989(b)-l  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Carol  Murphy  of  the 
Office  of  Associate  Chief  Counsel 
(International)  within  the  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
Other  personnel  from  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations. 

List  of  Subjects  in  26  CFR  1.985-0 
through  1.989(c)-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  removing  the  citations 
for  §§  1.987-OT.  1.987-lT,  1.989(c)-0T. 
and  I.g8g(c)-1T  and  adding  the 
following  citations. 

Authority:  Section  7805.  68A  Stat.  917;  26 
U.S.C.  7805  *  •  *  Sections  1.987-1  through 
1.987.5  are  also  issued  under  26  U.S.C.  987 
*  *  *  Section  I.989(b}-1  is  also  issued  under 
26  U.S.C.  989(b).  Section  1.989-l(c)  is  also 
issued  under  26  U.S.C.  989(c)  *  *  *. 

Par.  2.  Sections  1.987-OT  and  1.987-lT 
are  removed  as  of  October  25, 1991. 

Par.  3.  New  SS  1.987-1  through  1.987-5 
are  added  to  read  as  follows: 


§  1 .987- 1    Profit  and  loss  mettKxl  of 
accounting  for  a  qualified  tHisin«ss  unit  of  a 
taxpayer  having  a  different  functional 
cunency  from  ttie  taxpayer.  [Reserved] 

§  1.987-2    Accounting  tor  gain  or  loss  on 
certain  transfers  of  property.  (Reserved) 

§  1.987-3    Termination.  [Reserved] 

§  1.987-4    Special  rules  relating  to  QBU 
branches  of  foreign  taxpayers.  [Reserved] 

§  1.987-6    TtMitsitioii  kuies  for  certain 
qualified  business  units  using  a  profit  and 
loss  mett>od  of  accounting  for  taxable 
years  beginning  before  January  1, 1987. 

(a)  Applicability — (1)  In  general  This 
section  applies  to  qualified  business  unit 
(QBU)  branches  of  United  States 
persons,  whose  functional  currency  (as 
defined  in  section  985  of  the  Code  and 
the  regulations  thereunder)  is  other  than 
the  United  States  dollar  (dollar)  and  that 
used  a  profit  and  loss  method  of 
accounting  for  their  last  taxable  year 
beginning  before  January  1, 1987. 
Generally,  a  profit  and  loss  method  of 
accounting  is  any  method  of  accounting 
under  which  the  taxpayer  calculates  the 
profits  of  a  QBU  branch  in  its  functional 
currency  and  translates  the  net  result 
into  dollars.  For  all  taxable  years 
beginning  after  December  31, 1986,  such 
QBU  branches  must  use  the  profit  and 
loss  method  of  accounting  as  described 
in  section  987,  except  to  the  extent 
otherwise  provided  in  regulations  under 
section  985  or  any  other  provision  of  the 
Code.  See  §  1.989(c)-l  regarding 
transition  rules  for  QBU  branches  of 
United  States  persons  that  have  a 
nondollar  functional  currency  and  that 
used  a  net  worth  method  of  accounting 
for  their  last  taxable  year  beginning 
before  January  1. 1987. 

(2)  Insolvent  QBU  branches.  A 
taxpayer  may  apply  the  principles  of 
this  section  to  a  QBU  branch  that  used  a 
profit  and  loss  method  of  accounting  for 
its  last  taxable  year  beginning  before 
January  1. 1987,  whose  $E  pool  (as 
defined  in  paragraph  (d)(3)(i)  of  this 
section)  is  negative.  For  taxable  years 
beginning  on  or  after  October  25, 1991, 
the  principles  of  this  section  shall  apply 
to  insolvent  QBU  branches. 

(b)  General  rules.  Generally,  section 
987  gain  or  loss  occurs  when  a  QBU 
branch  makes  a  remittance.  A 
remittance  is  considered  to  be  made 
from  one  or  more  functional  currency 
pools  under  rules  provided  in  paragraph 
(c)  of  this  section.  In  general,  the  amount 
of  section  987  gain  or  loss  from  a 
remittance  equals  the  difference 
between  the  dollar  value  of  the 
functional  currency  adjusted  basis  of  the 
property  remitted  and  the  portion  of  the 
dollar  basis  in  the  applicable  pool. 
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Section  987  gain  or  loss  is  calculated 
under  a  4-step  procedure  described  in 
paragraph  (d)  of  this  section.  Section  987 
gain  or  loss  attributable  to  a  remittance 
is  realized  and  must  be  recognized  in  the 
taxable  year  of  the  remittance  except  to 
the  extent  otherwise  provided  in 
regulations. 

(c)  Determining  the  pool(s)  from 
which  a  remittance  is  made-—{l) 
Remittances  made  during  taxable  years 
beginning  after  December  31.  1986.  and 
before  October  25, 1991.  A  remittance 
made  during  taxable  years  beginning 
after  December  31, 1986  and  before 
October  25, 1991.  first  represents  an 
amount  of  the  QBU  branch's  post-86 
profits  pool  (including  functional 
currency  profits  for  the  current  taxable 
year  determined  without  regard  to 
remittances  made  during  the  current 
year).  To  the  extent  the  functional 
currency  amount  of  the  remittance 
exceeds  the  post-86  profits  pool,  it  is 
considered  to  come  out  of  the  EQ  pool. 
Paragraph  (d)(2)  of  this  section 
describes  the  EQ  pool  and  the  post-86 
profits  pool. 

(2)  Remittances  made  in  taxable 
years  beginning  on  or  after  October  25. 
1991.  For  remittances  made  in  taxable 
years  beginning  on  or  after  October  25, 
1991,  the  post-86  profits  and  EQ  pools 
are  combined  into  one  pool  called  the 
equity  pool.  Therefore,  remittances 
made  during  those  taxable  years  will 
only  come  from  the  equity  pool.  The 
dollar  basis  of,  and  section  987  gain  or 
loss  on,  such  remittances  shall  be 
calculated  utilizing  the  principles  set 
forth  in  paragraph  (d)  (4)  and  (5)  of  this 
section. 

(d)  Calculation  of  section  987  gain  or 
loss — (1)  In  general.  This  paragraph  (d) 
describes  the  4-step  procedure  for 
calculating  section  987  gain  or  loss. 

(2)  Step  1— Calculate  the  amount  of 
the  functional  currency  pools — (i)  EQ 
pool.  (A)  Beginning  pool.  The  beginning 
amount  of  the  EQ  pool  is  equal  to  the 
functional  currency  adjusted  bases  of  a 
QBU  branch's  assets  less  the  functional 
currency  amount  of  the  QBU  branch's 
liabilities  at  the  end  of  the  taxpayer's 
last  taxable  year  beginning  before 
January  1, 1987,  as  these  amounts  are 
determined  under  the  rules  of 
paragraphs  (e)  and  (f)  of  the  section.  The 
district  director  may  allow  for 
additional  adjustments  to  the  beginning 
amount  of  the  EQ  pool  to  prevent  the 
recognition  of  section  987  gain  or  loss 
due  to  factors  unrelated  to  the 
movement  of  exchange  rates. 

(B)  Adjusting  the  EQpool.  The  EQ 
pool  is  increased  by  the  functional 
currency  amount  of  any  transfer  (as 
determined  under  section  987)  to  the 
QBU  branch  made  during  the  current 


taxable  year  or  any  prior  taxable  year 
beginning  after  December  31, 1986.  If  the 
transfer  is  made  in  a  nonfunctional 
currency,  this  amount  is  translated  into 
the  QBU  branch's  functional  currency  at 
the  spot  rate  (determined  under  the 
principles  of  section  986  and  the 
regulations  thereunder)  on  the  date  of 
the  transfer.  The  method  for  determining 
the  rate  must  be  applied  consistently 
each  quarter.  The  EQ  pool  is  decreased 
by  the  functional  currency  amount  of 
any  remittance  (as  determined  under 
section  987)  made  during  a  prior  taxable 
year  beginning  after  December  31, 1988, 
that  is  considered  remitted  from  the  EQ 
pool  under  paragraph  (c)  of  this  section. 
The  EQ  pool  must  also  be  decreased  by 
any  transfer  from  the  QBU  branch  that 
is  not  a  remittance. 

(ii)  Post-86  profits  pool.  The  amount  of 
a  QBU  branch's  po8t-86  profits  pool  is 
calculated  at  the  end  of  each  taxable 
year  beginning  after  December  31. 1986. 
The  opening  balance  of  the  post-86 
profits  pool  at  the  beginning  of  the  first 
taxable  year  beginning  after  December 
31. 1986,  is  zero.  The  po8t-86  profits  pool 
is  increased  by  the  functional  currency 
amount  of  the  QBU  branch's  profits 
(determined  under  section  987)  for  the 
taxable  year.  The  po8t-86  profits  pool  is 
decreased  by  the  functional  currency 
amount  of  the  QBU  branch's  losses 
(determined  under  section  987)  for  the 
taxable  year  and  the  amount  of  any 
remittances  by  the  QBU  branch  during 
the  taxable  year  from  the  po8t-86  profits 
pool  as  provided  under  paragraph  (c)  of 
this  section. 

(iii)  Adjustments  to  the  equity  pool 
For  remittances  made  in  taxable  years 
beginning  on  or  after  October  25, 1991 
under  paragraph  (c)(2)  of  this  section, 
the  post-se  profits  and  EQ  pools  are 
combined  into  one  pool  called  the  equity 
pool.  Additions  to  and-subtractions  from 
the  equity  pool  shall  be  made  utilizing 
the  principles  of  paragraphs  (d)(2)  (i)(B) 
and  (ii)  of  this  section.  For  example, 
remittances  shall  reduce  the  equity  pool. 

(3)  Step  2 — Calculate  the  dollar  basis 
of  the  pools — (i)  Dollar  basis  of  the  EQ 
pool— (A]  Beginning  dollar  basis.  The 
beginning  dollar  basis  of  the  EQ  pool 
(hereinafter  referred  to  as  the  $E  pool) 
equals: 

(1)  The  dollar  amount  of  all  the  QBU 
branch's  promts  reported  on  the 
taxpayer's  income  tax  returns  for 
taxable  years  beginning  before  January 
1, 1987.  plus  the  total  dollar  amount  of 
all  transfers  to  the  QBU  branch  during 
that  period  (properly  reflected  on  the 
taxpayer's  books),  less 

[2]  The  dollar  amount  of  all  the  QBU 
branch's  losses  reported  on  the 
taxpayer's  income  tax  returns  for  such 
years,  and  the  total  dollar  basis  of  all 


remittances  and  all  transfers  made  by 
the  QBU  branch  during  that  period 
(properly  reflected  on  the  taxpayer's 
books). 

A  QBU  branch's  profits  and  losses 
shall  be  properly  adjusted  for  foreign 
taxes  of  the  QBU  branch. 

(B)  Adjusting  the  SEpool.  The  $E  pool 
is  increased  by  the  dollar  amount  of  any 
transfers  to  the  QBU  branch  made 
during  the  current  taxable  year  or  any 
prior  taxable  year  beginning  after 
December  31, 1966.  If  a  transfer  is  made 
in  a  currency  other  than  the  dollar,  the 
amount  of  the  currency  is  translated  into 
dollars  at  the  spot  rate  (determined 
under  the  principles  of  section  988  and 
the  regulations  thereunder)  on  the  date 
of  the  transfer.  The  $E  pool  is  decreased 
by  the  dollar  basis  of  any  remittance 
made  during  a  prior  taxable  year 
beginning  after  December  31, 1986,  that 
is  considered  remitted  from  the  $E  pool 
under  paragraphs  (c)  and  (d)(4)  of  these 
section.  The  $E  pool  is  also  reduced  by 
the  amount  of  a  transfer  (other  than  a 
remittance)  from  the  QBU  branch 
translated  into  dollars  at  the  spot  rate 
(determined  under  the  principles  of 
section  988  and  the  regulations 
thereunder)  on  the  date  of  the  transfer. 
The  method  for  determining  the  spot 
rate  must  be  applied  consistently  to  all 
transfers  to  and  from  a  QBU  branch. 

(ii)  Dollar  basis  of  the  post-86  profits 
pool  The  amount  of  a  QBU  branch's 
dollar  basis  in  the  post-86  profits  pool 
(the  $P  pool)  is  calculated  at  the  end  of 
each  taxable  year  beginning  after 
December  31, 1986.  The  opening  balance 
of  the  $P  pool  at  the  beginning  of  the 
first  taxable  year  beginning  after 
December  31, 1986,  is  zero.  The  $P  pool 
is  increased  by  the  functional  currency 
amount  of  the  QBU  branch's  profits 
(determined  under  section  987)  for  the 
taxable  year  translated  into  dollars  at 
the  weighted  average  exchange  rate  (aa 
defined  in  §  1.989  (b)-l)  for  the  year. 
The  $P  pool  is  decreased  by  the 
functional  currency  amount  of  the  QBU 
branch's  losses  (determined  under 
section  987)  for  the  taxable  year 
translated  into  dollars  at  the  weighted 
average  exchange  rate  for  the  year  and 
by  the  dollar  basis  of  any  remittances 
made  by  the  QBU  branch  during  the 
taxable  year  from  the  post-8ti  profits 
pool  under  paragraph  (c)(1)  of  this 
section. 

(iii)  Combination  of  the  $E  and  the  $P 
pools.  For  taxable  years  beginning  on  or 
after  October  25. 1991  the  $P  and  the  $E 
pools  are  combined  into  one  pool  called 
the  basis  pool.  Additions  to  and 
subtractions  from  the  basis  pool  shall  be 
made  utilizing  the  principles  set  forth  in 
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paragraph  (d)(3)  (i)  and  (ii)  of  this 
section. 


(4)  Step 
basis  of  a 
years  beginning 
the  dollar  basis 
calculated  using 


5 — Ca  culation  of  the  dollar 
remitt  wee.  For  all  taxable 

ifter  December  31. 1986, 
( tf  a  remittance  is 

the  following  formula: 


Amount  of 
remittance  (in  QBtJ 
branch's  function)  1 
currency)  from  ths 

applicable  pool 
(EQ,  post-86  profi 

or  equity  pool) 


The  dollar  basis  of 

the  applicable  pool 

(SE,  SP.  or  basis 

pool)  reduced  by 

prior  remittances 


Balance  of  the 

applicable  pool 

(EQ.  post-86  profifc 

or  equity  pool) 

reduced  by  prior 

remittances 


(5)  Step  4 — Ca  ^culation  of  the  section 
967 gain  or  loss  9n  a  remittance.  Section 
987  gains  or  loss  equals  the  difference 
between — 

(i)  The  dollar  imount  of  the 
remittance,  and 

(ii)  The  dollar  basis  of  the  remittance 
as  calculated  un  ier  paragraph  (d}(4)  of 
this  section. 

(e)  Functional  currency  adjusted  basis 
of  QBU  branch  i  ssets  acquired  in 
taxable  years  be  ginning  before  January 
1, 1987— {I)  Bas^  of  asset  For  taxable 
years  beginning  pfter  December  31. 1986, 
the  functional  ciirrency  adjusted  basis  of 
a  QBU  branch  asset  acquired  in  a 
taxable  year  beginning  before  January  1, 
1987,  is  the  fund  tonal  currency  basis  of 
the  asset  at  the  (  ate  of  acquisition,  as 
adjusted  according  to  United  States  tax 
principles.  The  f  mctional  currency 
adjusted  basis  o '  an  asset  for  which  a 
functional  currei  icy  basis  was  not 
determined  at  the  date  of  acquisition  is 
the  nonfunction)  il  currency  basis  of  the 
asset  at  the  date  of  acquisition 
multiplied  by  thi  i  spot  exchange  rate  on 
the  date  of  acqu  sition.  as  adjusted 
according  to  Un  ted  States  tax 
principles. 

(2)  Adjustmen '.  to  basis  of  asset  Any 
future  adjustmei  its  to  the  functional 
currency  adjusted  basis  of  such  an  asset 
are  determined  fvith  respect  to  the 
appropriate  ftmt  tional  currency 


adjusted  basis  of  the  asset  as 
determined  under  this  paragraph  (e). 

(f)  Functional  currency  amount  of 
QBU  branch  liabilities  acquired  in 
taxable  years  beginning  before  January 
1,  1987.  For  the  first  taxable  year 
beginning  after  December  31, 1986,  the 
amount  of  a  QBU  branch  liability 
incurred  in  a  taxable  year  beginning 
before  January  1, 1987,  is  the  functional  . 
currency  amount  of  the  liability  at  the 
date  incurred,  as  adjusted  according  to 
United  States  tax  principles.  The 
functional  currency  amount  of  a  liability 
for  which  a  functional  ctirrency  amount 
was  not  determined  at  the  date  incurred 
is  the  nonfunctional  currency  amount  of 
the  liability  at  the  date  incurred 
multiplied  by  the  spot  exchange  rate  on 
the  date  incurred,  as  adjusted  according 
to  United  States  tax  principles. 

(g)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  1 — (i)  Facts.  U.S.  is  a  domestic 
corporation.  B,  a  QBU  branch  of  U.S.. 
operates  in  country  X  and  was  established  in 
1985.  B's  functional  currency  is  the  PC  U.S.  is 
on  a  calendar  taxable  year  and.  prior  to 
January  1, 1987,  accounted  for  the  operations 
of  B  t>y  the  profit  and  loss  method  of 
accounting  as  set  forth  in  Rev.  Rul.  75-107, 
1975-1  CB.  32.  B's  Ijooks  and  records  were 
kept  according  to  United  States  tax 
principles.  B  received  a  transfer  of  $2,000  in 
1985.  and  had  profits  of  $3,000  in  1985  and 
$5,000  in  1986.  B  made  a  remittance  in  1986, 
the  dollar  basis  of  which  was  $1,000.  As  of 
Decemt>er  31. 1986,  the  adjusted  basis  of  B's 
functional  currency  assets  exceeded  the 
functional  currency  amount  of  its  liabilities 
by  15.000  FC  (the  beginning  pool  of  EQ). 
Under  section  987.  B  has  profits  of  8,000  FC  in 
1967,  which  are  worth  $1,000  when  translated 
at  the  weighted  average  exchange  rate  for 
1987  as  required  by  sections  987(2)  and 
8S9(b)(4).  B  has  no  profits  or  loss  in  1968. 
There  are  no  transfers  to  B  in  1987  and  1988. 
B  remits  18.000  FC  in  1988.  Under  section  067. 
the  appropriate  exchange  rate  for  the  1988 
remittance  is  10  FC/$1. 

(ii)  Calculation  of  section  987  loss  on 
remittance — (A)  Post-86  prof  its.  Under 
paragraph  (c)(i)  of  this  section,  the  18,000  FC 
remittance  comes  first  out  of  the  po8t-86 
profits  pool  (8,000  FC)  and  second  but  of  EQ 
(10,000  FC).  The  loss  on  the  1968  remittance 
out  of  the  post-86  profits  pool  equals: 
Dollar  value  of  post-86  profits  remitted  — 
Dollar  Iwsis  of  post-86  profits  remitted  = 


(8,000  FC  X  10  FC/$1)  -  $1,000  =  $800  - 
$1,000  =  <$200>  loss. 

(B)  EQ.  Under  paragraph  (d)  of  this  section, 
U.S.  calculates  987  gain  or  loss  on  the  10,000 
FC  remittance  of  EQ  from  B  as  follows: 

Step  1.  The  total  EQ  pool  equals  15.000  FC 
(the  functional  currency  adjusted  bases  of  its 
assets  less  the  functional  currency  amount  of 
its  liabilities  as  of  December  31. 1986).  There 
are  no  adjustments  necessary  under 
paragraph  (d)(2)(i)(B)  of  this  section. 

Step  2.  The  $E  pool  is  $9,000  (the  $2,000 
transfer  in  1985  plus  profits  of  $3,000  in  1985 
and  $5,000  in  1986  and  less  than  $1,000  dollar 
basis  of  thel986  remittance).  There  are  no 
adjustments  necessary  under  paragraph 
(d)(3)(i)(B)  of  this  section. 

Step  3.  The  entire  10,000  FC  remittance  i* 
deemed  to  come  out  of  EQ. 

Step  4.  The  dollar  basis  of  the  EQ  remitted 
equals:  N  x  $E  determined  under  paragraph 
(d)(3)(i)  = 


10,000  FC 
15,000  FC 


X  $9,000  =1  $6XX» 


Where: 


N= 


Portion  of  remittance  out  of  EQ 

EQ  balance  determined  under 
paragraph  (d)(2)(i)  of  this  section 


Step  5.  Section  987  loss  of  U.S.  on 
remittance  equals: 

Dollar  value  of  the  EQ  remitted  -  Dollar 
basis  of  the  EQ  remitted  =  (laoOO  FC  X 
10  FC/$1)  -  $6,000  -  $1,000  -  $6,000  = 
<.$5.000>  loss. 
(C)  Total  loss  on  remittance.  The  total 
combined  loss  on  the  remittance  is  '$5.200> . 
The  total  of  amounts  determined  in 
paragraphs  (ii)  (A)  and  (B)  of  this  Example  1. 

Example  2 — (i)  Facts.  D  is  a  domestic 
corporation.  B.  a  QBU  branch  of  D.  operates 
in  country  X.  B's  functional  currency  is  the 
PC.  At  the  end  of  B's  last  taxable  year 
beginning  before  October  25, 1991,  B's  EQ 
pool  equals  15,000  FC  and  B's  po8t-86  profits 
pool  equals  8,000  FC.  B's  $E  amount  equals 
$0,000.  and  the  $P  pool  equals  $1,000.  In  B's 
first  taxable  year  beginning  on  or  after 
October  25, 1991.  B  remits  18.000  FC.  Under 
section  987,  the  appropriate  exchange  rale  for 
this  remittance  is  10FC:$1. 

(ii)  Computation  of  the  equity  pool. 
15X100  FC  (EQ  pool)  -f-  8.000  FC  (p06t-86 
profits  pool)  =  23.000  FC  (equity  pool) 
|iii)  Computation  of  the  basis  pool. 
$9,000  ($E  amount)  +  $1,000 
(SP  amount)  =  $10,000 
(iv)  dollar  basis  in  remittance. 
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18,000  PC  (amount  of  remittance) 
23.000  PC  (equity  pool) 


X  $10,000  =>  $7,826 


(v)  Computation  of  section  987  hat  by  U.S.  on  remittance. 

$1,800  (dollar  value  of  remittance)     -     $7,828  (dollar  basis  in  remittance)     »     ($6,026)  (loss  on  remitUnce) 


(h)  Character  and  source  of  section  987 
gain  or  loss.  Section  987  gain  or  loss  Is 
sourced  and  characterized  as  provided  by 
section  987  and  regulations  issued  under  that 
section. 

Par.  4.  Section  1.989(b)  is  redesignated 
as  S  1.989(b)-l  and  tlie  language 
"(temporary)"  is  removed  from  the 
section  heading. 

Par.  5.  New  S  1.98g(c)-l  is  added  to 
read  as  follows: 

§  1.M9<c)-1    Transition  rules  for  certain 
branctvet  of  (inlted  States  persons  using  a 
net  worth  method  of  accounting  for  taxable 
years  beginning  before  January  1, 1987. 

(a)  Applicability— [\)  In  general.  This 
section  applies  to  qualified  business 
units  (QBU)  branches  of  United  States 
persons,  whose  functional  currency  (as 
denned  in  section  985  of  the  Code  and 
regulations  issued  thereunder)  is  other 
than  the  United  States  dollar  (dollar) 
and  that  used  a  net  worth  method  of 
accounting  for  their  last  taxable  year 
beginning  before  January  1. 1987. 
Generally,  a  net  worth  method  of 
accounting  is  any  method  of  accounting 
under  which  the  taxpayer  calculates  the 
taxable  income  of  a  QBU  branch  based 
on  the  net  change  in  the  dollar  value  of 
the  QBU  branch's  equity  over  the  course 
of  a  taxable  year,  taking  into  account 
any  remittance  made  during  the  year. 
QBU  branch  equity  is  the  excess  of  QBU 
branch  assets  over  QBU  branch 
liabilities.  For  all  taxable  years 
beginning  after  December  31, 1986,  such 
QBU  branches  must  use  the  profit  and 
loss  method  of  accounting  as  described 
in  section  987,  except  to  the  extent 
otherwise  provided  in  regulations  under 
section  985  or  any  other  provision  of  the 
Code. 

(2)  Insolvent  QBU  branches.  A 
taxpayer  may  apply  the  principles  of 
this  section  to  a  QBU  branch  that  used  a 
net  worth  method  of  accounting  for  its 
last  taxable  year  beginning  before 
January  1, 1987,  whose  $E  pool  (as 
defined  in  paragraph  (d)(3)(i)  of  this 
section)  is  negative.  For  taxable  years 
beginning  on  or  after  October  25. 1991, 
the  principles  of  this  section  shall  apply 
to  insolvent  QBU  branches. 

(b)  General  rules.  For  the  general 
rules,  see  8  1.987-5(b). 

(c)  Determining  the  pool(s)  from 
which  a  remittance  is  made.  To 


determine  from  which  pool(s)  a 
remittance  is  made,  see  S  1.987-5(c). 

(d)  Calculation  of  Section  987  gain  or 
loss—{\)  In  general.  See  §  1.987-5(d)(l) 
for  niles  to  make  this  calculation. 

(2)  Step  1 — Calculate  the  amount  of 
the  functional  currency  pools.  For 
calculation  of  the  amount  of  the 
functional  currency  pools,  see  S  1-987- 
5(d)(2). 

(3)  Step  2 — Calculate  the  dollar  basis 
pools — (i)  Dollar  basis  of  the  EQ  pool— 
(A)  Beginning  dollar  basis.  The 
beginning  dollar  basis  of  the  EQ  pool 
(hereinafter  referred  to  as  the  $E  pool) 
equals  the  flnal  net  worth  of  the  QBU 
branch.  Final  net  worth  of  the  QBU 
branch  equals  the  QBU  branch's  equity 
value  (assets  less  liabilities)  measured 
in  dollars  at  the  end  of  the  taxpayer's 
last  taxable  year  beginning  before 
January  1, 1987,  determined  on  the  basis 
of  the  QBU  branch's  books  and  records 
as  adjusted  according  to  United  States 
tax  principles. 

(B)  Adjusting  the  SEpool.  For 
adjustments  to  be  made  to  the  $E  pool, 
see  1 1.987-S(d)(3)(i)(B). 

(ii)  Dollar  basis  of  the  post-86  profits 
pool.  To  calculate  the  dollar  basis  of  the 
po8t-8e  profits  pool,  see  8  1.987- 
5(d){3)(ii). 

(iii)  Dollar  basis  of  the  equity  pool.  To 
calculate  the  dollar  basis  of  the  equity 
pool,  see  8  1.987-5(d)(3)(iii). 

(4)  Step  3— Calculation  of  the  dollar 
basis  of  a  remittance.  To  calculate  the 
dollar  basis  of  the  EQ  remitted,  see 

8  1.987-5(d)(4). 

(5)  Step  4— Calculation  of  the  section 
987  gain  or  loss  on  a  remittance.  To 
calculate  987  gain  or  loss  determined  on 
a  remittance,  see  8  1.987-5(d)(5). 

(e)  Functional  currency  adjusted  basis 
of  QBU  branch  assets  acquired  in 
taxable  years  beginning  before  January 
1,  1987.  To  determine  the  functional 
currency  adjusted  basis  of  QBU  branch 
assets  acquired  in  taxable  years 
beginning  before  January  1, 1987,  see 

8  1.987-5(e). 

(f)  Functional  currency  amount  of 
QBU  branch  liabilities  acquired  in 
taxable  years  beginning  before  January 
1, 1987.  To  determine  the  functional 
currency  amount  of  QBU  branch 
liabilities  acquired  in  taxable  years 
beginning  before  January  1, 1987,  sec 

8  1.987-5(0. 


Par.  e.  Sections  1.988(c)-0T  and 
1.989(c)-lT  are  removed  as  of  October 
25,1991. 

Dated  August  16, 1001. 
Frad  T.  Goidbatt.  ]u 
Commissioner  of  Internal  Revenue. 

Approved: 
Michael  |.  Graetz. 

Acting  Assistant  Secretary  of  the  Treasury, 
jFR  Doc  91-22856  filed  9-24-91:  8.-4S  am] 
BiLUNa  cooc  4sse-ei-« 


POSTAL  SERVICE 

39  CFR  Part  111 

Building  Construction  Materials 

AOINCV.  Postal  Service. 
action:  Final  rule. 

summary:  Section  124.7  is  added  to  the 
Domestic  Mail  Manual  to  specify 
conditions  under  which  building 
construction  materials  vkrill  not  be 
mailable. 

■FFICTIVI DATC  September  25. 1991. 

AODMMCt:  Written  comments  should 
be  mailed  or  delivered  to  the  Director, 
OfRce  of  Classification  and  Rates 
Administration,  U.S.  Postal  Service,  475 
L'Enfant  Plaza  SW..  Washington.  DC 
20260-5903.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in  room  8430  at  the  above  address. 

FOR  PUirrHER  INFORMATION  CONTACT 

Martin  L  Cohen,  (202)  26a-S169. 

tUPPt.EMENTARY  INFORMATION:  Current 
law  requires,  as  a  condition  of 
mailability,  that  the  item  "(wjhile  in  the 
custody  of  the  Postal  Service  is  not 
likely  to  become  damaged  itself,  to 
damage  other  pieces  of  mail,  to  cause 
injury  to  Postal  Service  employees  or  to 
damage  Postal  Service  property." 
Domestic  Mail  Classification  Schedule 
section  8  6000.010(b).  Postal  regulations 
implement  this  rule,  and  state  that  "(tjhe 
basic  premise  of  the  postal  mailability 
statutes  is  that  anything  'which  may  kill 
or  injure  another,  or  injure  the  mails  or 
other  property'  is  nonmailable." 
Domestic  Mail  Manual  8  124.11. 
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This  matter  maj 
mailability  criterif 
particulariy  wher 
quantities.  Depen^ 
used  for  the  proce 


The  Postal  Service  has  found  that 
certain  mailings  of  building  construction 
materials  run  afoijl  of  these  mailability 
requirements,  not  necessarily  because  of 
the  particular  characteristics  of  the 
material  mailed  bjil  because  of  the 
weight  and  numbir  of  individual  pieces. 
These  mailings,  \Miich  consist  of  bulk 
mailings  of  mattei  such  as  bricks,  stone, 
or  cement,  lumbea  insulation  material, 
etc.,  are  often  intetided  to  supply  a 
construction  project  and,  when 
assembled,  will  constitute  a  building  or 
series  of  buildingi.  One  recent  example 
consisted  of  more^ than  aOOO  packages  of 
insulation,  each  weighing  more  than  40 
pounds,  or  a  total  of  more  than  320,000 
pounds.  I 

not  comply  with  the 
described  above, 
j  entered  in  large 

iing  upon  the  means 

ssing  and 
transportation  of  Jnail  in  an  area  and  the 
size  of  postal  facilities,  the  acceptance 
of  bulk  quantities  of  mail  may  impede 
the  flow  of  mail  in  the  transportation 
used  by  the  Postal  Service  as  well  as  in 
the  Postal  Servica  distribution  system. 
This  would  delayjother  mail  matter. 

Large  volume  mailings  also  may 
create  storage  ana  security  problems  for 
the  Postal  Servicq,  particularly  where 
facilities  are  not  (^f  adequate  size  to 
house  the  entire  shipment.  In  these 
instances,  exposure  to  the  elements  may 
cause  damage  to  he  matter  mailed, 
particularly  if  it  ii  packaged  in  material 
that  can  break  or  be  punctured.  Finally, 
the  mailings  may  create  a  hazard  to 
postal  employees  due  to  the  sheer 
weight  and  numb3r  of  packages 
involved  and,  at  I  imes,  the  nature  of  the 
matter  mailed  (e.j  r-,  certain  insulation 
materials,  and  thi  i  health  hazards 
associated  with  t  >em,  particularly 
where  the  packaj  ing  may  be  broken  or 
punctured). 

Accordingly,  w  lile  the  general 
standard  establis  led  in  current  rules  is 
sufficient  to  reject  these  materials  as 
nonmailable,  the  Postal  Service  has 
determined  to  an  end  its  regulations  to 
provide  more  exj  licit  guidance 
concerning  the  m  ailability  of  building 
construction  mat  'rials.  The  new  rule 
provides  that  thcje  materials,  whether 
mailed  in  bulk  at  one  time  or  in  separate 
mailings,  may  be  found  to  be 
nonmailable  if  th  »y  are  likely  to  impede 
the  transportatio  i  or  distribution  of  mail 
matter  create  stc  rage  or  security 
problems;  create  hazards  for  postal 
employees;  or  if  i  he  acceptance  of  the 
materials  may  fo  •  other  reasons  create  a 
likelihood  of  dan  lage  or  harm  to  the 
mails,  postal  em]  iloyees,  or  property. 
Furthermore,  t  le  Postal  Service  has 
determined  that  he  public  interest 


requires  that  this  rule  be  made  effective 
immediately  and  without  prior  public 
comment.  The  efficient  and  timely  flow 
of  mail  is  crucial  to  the  public.  The  need 
to  minimize  the  hazards  faced  by  postal 
employees  further  dictates  against  any 
delay  in  implementation.  The  Postal 
Service  also  finds  that  the  immediate 
adoption  of  this  rule  does  not  unfairly 
prejudice  the  shippers  of  building 
construction  materials.  There  is 
generally  other  transportation  available 
for  this  matter.  Finally,  since  the  new 
regulation  is  consistent  with  and 
clarifies  existing  rules,  there  Is  not  the 
same  need  for  comment  and  delay  in 
implementation  as  there  would  be  with 
a  new  rule  that  creates  new  substantive 
restrictions.  Nevertheless,  the  Postal 
Service  invites  public  comments 
concerning  the  new  rule.  These  should 
be  submitted  within  30  days  from  the 
date  of  this  notice  to  the  address  set 
forth  above.  At  the  end  of  this  period, 
the  Postal  Service  will  evaluate  the 
comments  and  consider  whether  the 
new  rule  should  be  revised. 

The  Postal  Service  adopts  the 
following  amendment  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  service. 

PART  11 1-{  AMENDED! 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403,  404,  3001-3011.  3201-3219,  3403-3406. 
3821,5001. 

2.  Section  124.7  is  added  to  the 
Domestic  Mail  Manual  and  reads  as 
follows: 

1 24.7    Building  Construction  Materials. 

Building  construction  materials  are 
not  mailable  if  their  acceptance  and 
processing  is  likely  to  result  in  damage 
or  injury  to  mail,  postal  employees,  or 
postal  property.  Factors  that  may  be 
considered  include,  but  are  not  limited 
to:  Potential  storage  problems  at  the 
facilities  which  may  handle  and  store 
the  matter;  whether  the  volume  of 
materials  is  likely  to  impede  the  flow  of 
mail  in  the  mail  transportation  system  or 
in  the  mail  distribution  system  of  the 
Postal  Service;  whether  the  volume  of 
materials  may  create  a  security  problem; 
and  whether  the  processing  of  the 
matter  may  create  a  safety  hazard  for 
postal  employees. 

A  transmittal  letter  making  this 
change  in  the  Domestic  Mail  Manual 
will  be  published  and  transmitted 
automatically  to  subscribers.  Notice  of 


issuance  of  the  transmittal  letter  will  be 

published  in  the  Federal  Register  as 

provided  by  39  CFR  111.3. 

SUnley  F.  Mires, 

Asaialant  General  Counsel  Legislative 

Division. 

|FR  Doc  91-23097  Filed  »-24-91;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-4012-2] 

National  Prioritiaa  List  for 
Uncontrolled  Hazardous  Waste  Sites 

aqency:  Environmental  Protection 

Agency. 

ACnow:  Final  rule. 

summary:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("CERCLA").  as  amended,  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list. 

This  action  adds  the  White  Chemical 
Corp.  site  in  Newark,  New  Jersey,  to  the 
NPL  The  identification  of  a  site  for  the 
NPL  is  intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA")  in  determining  which  sites 
warrant  further  investigation  to  assess 
the  nature  and  extent  of  the  public 
health  and  environmental  risks 
associated  with  the  site  and  to 
determine  what  CERCLA-financed 
remedial  action(s),  if  any.  may  be 
appropriate. 

EFFECTive  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
October  25, 1991.  CERCLA  section  305 
provides  for  a  legislative  veto  of 
regulations  promulgated  under  CERCLA. 
Although  INS  V.  Chadha,  462  U.S.  919. 
103  S.  Ct.  2764  (1983).  cast  the  validity  of 
the  legislative  veto  into  question.  EPA 
has  transmitted  a  copy  of  this  regulation 
to  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives.  If 
any  action  by  Congress  calls  the 
effective  date  of  this  regulation  into 
question,  the  Agency  will  publish  a 
notice  of  clarification  in  the  Federal 
Register. 

ADDRESSES:  Addresses  for  the 
Headquarters  and  Region  2  dockets  are 
provided  below.  For  further  details  on 
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what  these  dockets  contain,  see  the 
Public  Comment  Section,  section  I,  of 
the  SUPPUHUCNTARV  INFORMATION 
portion  of  this  preamble. 
Docket  Coordinator,  Fleadquarters,  U.S. 

EPA  CERCLA  Docket  Office,  OS-245, 

Waterside  Mall.  401  M  Street,  SW.. 

Washington,  DC  20460,  202/260-3046. 
Ben  Conetta,  Region  2.  26  Federal  Plaza, 

7th  Floor,  room  74a  New  York.  NY 

10278.  212/264-6696. 
FOR  FURTHER  INFORMATION  CONTACT. 

Agnes  Ortiz,  Hazardous  Site  Evaluation 
Division,  Office  of  Emergency  and 
Remedial  Response  (OS-230).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC,  2046a  or 
the  Superfund  Hotline,  Phone  (800)  424- 
9346  or  (703)  920-9810  in  the 
Washington,  DC.  metropolitan  area. 
8UPPI.EMENTARV  INFOMNATION: 
I.  Introduction 
U.  Purpose  and  Implementation  of  the  NPL 

III.  ContenU  of  This  NPL  Final  Rule 

IV.  Regulatory  Impact  Analysis 

V.  Regulatory  Flexibility  Act  Analysis 

I.  Introduction 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9875  ("CERCLA"  or 
"the  Act")  in  response  to  the  dangers  of 
uncontrolled  or  abandoned  hazardous 
substance  sites.  CERCLA  was  amended 
on  October  17. 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Law  No.  9ft-499,  stat 
1613  et  seq.  To  implement  CERCLA,  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  promulgated 
the  revised  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP"),  40  CFR  part  300.  on  July  la 
1982  (47  FR  31180),  pursuant  to  CERCLA 
section  105  and  Executive  Order  12316 
(46  FR  42237.  August  20, 1981).  The  NCP 
sets  forth  the  guidelines  and  procedures 
needed  to  respond  under  CERCLA  to 
releases  and  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants.  EPA  has  revised  the  NCP 
on  several  occasions,  most  recently  on 
March  8, 1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
pu.'pose  of  taking  remedial  action  and. 
to  the  extent  practicable,  taking  into 
account  the  potential  urgency  of  such 
action,  for  the  purpose  of  taking  removal 
action."  Removal  action  involves 
cleanup  or  other  actions  that  are  often 
taken  in  response  to  emergency 
conditions  or  on  a  short-term  or 


temporary  basis  (CERCLA  section 
101(23)).  Remedial  action  tends  to  be 
long-term  in  nature  and  involves 
response  actions  that  are  consistent 
with  a  permanent  remedy  for  a  release 
(CERCLA  section  101(24)).  Mechanisms 
for  determining  priorities  for  possible 
remedial  actions  financed  by  the  Trust 
Fund  established  under  CERCLA 
(commonly  referred  to  as  the 
"Superfund")  are  included  in  the  NCP  at 
40  CFR  300.425(c)  (55  FR  8845.  March  8. 
1990).  Under  40  CFR  300.425(c)(1),  a  site 
may  be  included  on  the  NPL  if  it  scores 
sufficiently  high  on  the  Hazard  Ranking 
System  ("HRS ").  which  EPA 
promulgated  as  appendix  A  of  40  CFR 
part  30a  July  16, 1982  and  amended  on 
December  14, 1990  (55  FR  51532). 

Under  a  second  mechanism  for  adding 
sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  See  40  CFR 
300.425(c)(2). 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  certain  sites  to  be 
listed  regardless  of  an  HRS  score,  if  all 
of  the  following  occur 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  (available  only  at  NPL  sites) 
than  to  use  its  removal  authority  to 
respond  to  the  release. 

Based  on  these  criteria,  and  pursuant 
to  section  105(a)(8)(B)  of  CERCIA,  as 
amended  by  SAJRA.  EPA  prepares  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
40  CFR  part  300,  is  the  NPL 

An  original  NPL  of  406  sites  was 
promulgated  on  September  8, 1983  (48 
FR  40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  February 
11, 1991  (56  FR  5598).  The  Agency  also 
has  proposed  adding  new  sites  to  the 
NPL,  most  recently  on  July  29, 1991  (56 
FR  35840). 

The  NPL  includes  two  sections,  one  of 
sites  evaluated  and  cleaned  up  by  EPA 
(the  "EPA  section"),  and  one  of  sites 
being  addressed  by  other  Federal 
agencies  (the  "Federal  facilities 
section").  Under  Executive  Order  12580 
and  CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  imder 


its  own  jurisdiction,  custody,  or  control. 
although  EPA  is  responsible  for 
preparing  an  HRS  score;  EPA  is  not  the 
lead  agency  at  these  sites,  and  its  role  at 
such  sites  is  accordingly  less  extensive 
than  at  other  sites.  The  Federal  facilities 
section  includes  those  facilities  at  which 
EPA  is  not  the  lead  agency. 

This  rule  results  in  an  EPA  section  of 
1.069  sites  and  a  Federal  facilities 
section  of  116  sites,  for  a  total  of  1,185 
sites  on  the  NPL  An  additional  22  sites 
are  proposed  to  the  NPL  19  in  the  EPA 
section  and  3  in  the  Federal  facilities 
section. 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate,  as  explained  in  the  NCP  at 
40  CFR  300,425(e)  (55  FR  8845.  March  8. 
1990).  To  date,  the  Agency  has  deleted 
38  sites  from  the  final  NpL  most 
recently  on  September  la  1991  (56  FR 
46121).  In  addition,  12  sites  in  the  EPA 
section  are  in  the  construction 
completion  category  (56  FR  5634. 
February  11. 1991)  and  13  others  are 
awaiting  final  documentation  before 
they  can  be  formally  placed  in  the 
construction  completion  category.  The 
construction  completion  category 
includes  sites  awaiting  deletion,  sites 
awaiting  first  5-year  review  after 
completion  of  the  remedial  action,  and 
sites  undergoing  long-term  remedial 
actions  at  which  the  construction  phase 
of  the  action  is  complete. 

Thus,  a  total  of  63  sites  have  been 
deleted,  placed  in  the  construction 
completion  category,  or  are  awaiting 
final  documentation  before  being  placed 
in  the  construction  completion  category. 

Pursuant  to  the  NCP  at  40  CFR 
300.425(c)(3),  this  notice  adds  one  site  to 
the  NPL 

Information  Available  to  the  Public 

The  Headquarters  and  Region  2  public 
dockets  for  the  NPL  (see  AOOfiKSSCS 
portion  of  this  notice)  contain 
documents  relating  to  the  decision  to 
add  the  White  Chemical  Corp.  site  in 
Newark,  New  Jersey,  to  the  NPL  Both 
dockets  contain  the  public  health 
advisory  issued  by  ATSDR  and  EPA 
memoranda  supporting  the  findings  that 
the  release  poses  a  significant  threat  to 
public  health  and  that  it  would  be  more 
cost-effective  to  use  remedial  rather 
than  removal  authorities  at  the  site. 
They  also  contain  the  one  comment 
letter  received  following  proposal.  The 
dockets  are  available  for  viewing,  by 
appointment  only.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday  excluding  Federal 
holidays.  The  hours  of  operation  for  the 
Region  2  docket  are  from  8  a.m.  to  5 
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p.m..  Monday  throiRh  Friday  excluding 
Federal  holidays,   j 

An  informal  writlen  request,  rather 
than  a  formal  request  under  the 
Freedom  of  Information  Act  (FOIA). 
should  be  the  ordin  ary  procedure  for 
obtaining  copies  of  any  of  these 
documents. 

n.  Purpose  and  Imijleinentation  of  the 
NPL 

Purpose 

The  legislative  hfctory  of  CERCLA 
(Report  of  the  Committee  on 
Environment  and  P  jblic  Works,  Senate 
Report  No.  96-848, 96th  Cong..  2d  Sess. 
60  (1980))  states  th4  primary  purpose  of 
the  NPL 

The  priority  lists  se  rve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  whith  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activities  of  itSjOwner  or  operator,  it 
does  not  require  thos^  persons  to  undertake 
any  action,  nor  does  |t  assign  liability  to  any 
person.  Subsequent  gpvermnenf  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so. 
and  these  actions  will  be  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL.  therefore,  is 
primarily  to  serve  ss  an  informational 
and  management  tool.  The  identification 
of  a  site  for  the  NPL  is  intended 
.  primarily  to  guide  fePA  in  determining 
which  sites  warraitt  further  investigation 
to  assess  the  natur^  and  extent  of  the 
public  health  and  Environmental  risks 
associated  with  the  site  and  to 
determine  what  C^RCLA-financed 
remedial  action(8)jif  any,  may  be 
appropriate.  The  fiPL  also  serves  to 
notify  the  public  ol  sites  that  EPA 
believes  warrant  further  investigation. 
Finally,  listing  a  site  may.  to  the  extent 
that  potentially  responsible  parties  are 
identifiable  at  the  ime  of  listing,  serve 
as  notice  to  such  p  arties  that  the  Agency 
may  initiate  CERC  LA-financed  remedial 
action. 

Implementation 

The  NCP  at  40  C  FR  300.425(b)(1)  (55 
FR  8845.  March  8.  L990)  limits  the 
expenditure  of  Tn  st  Fund  monies  for 
remedial  actions  i  >  sites  on  the  NPL 
However,  EPA  may  take  enforcement 
actions  under  CEF  CLA  or  other 
applicable  statute  i  against  potential 
responsible  partie  i  regardless  of 


whether  the  site  is 
as  a  practical  mat 


on  the  NPL  although, 
er,  the  main  focus  of 


EPA's  CERCLA  enforcement  actions  has 


been  and  will  con 
sites.  Similarly,  in 


removal  actions.  I  PA  has  the  authority 


to  act  at  any  site 


whether  listed  or  not. 


inue  to  be  on  NPL 
the  case  of  CERCLA 


that  meets  the  criteria  of  the  NCP  at  40 
CFR  300.425(b)(1)  (55  FR  8845.  March  8. 
1990).  Information  on  removals  is 
available  from  the  Superfund  Hotline. 

EPA's  policy  is  to  pursue  cleanup  of 
NPL  sites  using  all  the  appropriate 
response  and/or  enforcement  actions 
available  to  the  Agency,  including 
authorities  other  than  CERCLA.  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities,  proceed  directly  with 
CERCLA-financed  response  actions  and 
seek  to  recover  response  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  the  NPL  EPA 
will  determine  high-priority  candidates 
for  CERCLA-financed  response  action 
and/or  enforcement  action  through  both 
State  and  Federal  Initiatives.  These 
determinations  will  take  into  account 
which  approach  is  more  likely  to 
accomplish  cleanup  of  the  site  most 
expeditiously  while  using  CERCLA's 
limited  resources  as  efficiently  as 
possible. 

The  ranking  of  sites  by  HRS  scores 
does  not  determine  the  sequence  in 
which  EPA  funds  remedial  response 
actions,  since  the  information  collected 
to  develop  HRS  scores  is  not  sufficient 
in  itself  to  determine  either  the  extent  of 
contamination  or  the  appropriate 
response  fora  particular  site.  Moreover, 
the  sites  with  the  highest  scores  do  not 
necessarily  come  to  the  Agency's 
attention  first,  so  that  addressing  sites 
strictly  on  the  basis  of  ranking  would  in 
some  cases  require  stopping  work  at 
sites  where  it  was  already  underway.  In 
addition,  certain  sites,  such  as  the  White 
Chemical  Corp.  site,  are  based  on  other 
criteria.  Thus,  EPA  relies  on  further, 
more  detailed  studies  including  the 
Remedial  Investigation/Feasibility 
Study  (Rl/FS)  that  typically  follows 
listing. 

The  RI/FS  determines  the  nature  and 
extent  of  the  threat  presented  by  the 
contamination  (40  CFR  300.430(a)(2)  (55 
FR  8846.  March  8, 1990).  It  also  takes 
into  account  the  amount  of 
contaminants  in  the  environment,  the 
risk  to  affected  populations  and 
environment  the  cost  to  correct 
problems  at  the  site,  and  the  response 
actions  that  have  been  taken  by 
potentially  responsible  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  the  criteria 
contained  in  Subpart  E  of  the  NCP  (55 
FR  8839.  March  a  1990).  After 
conducting  these  additional  studies. 
EPA  may  conclude  that  it  is  not 
desirable  to  initiate  a  CERCLA  remedial 
action  at  some  sites  on  the  NPL  because 
of  more  pressing  needs  at  other  sites,  or 


because  a  private  party  cleanup  is 
already  underway  pursuant  to  an 
enforcement  action.  Given  the  limited 
resources  available  in  the  Trust  Fund, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  remedial  action. 

III.  Contents  of  This  NPL  Fmal  Rule 

The  White  Chemical  Corp.  (WCC) 
site,  in  Newaric.  Essex  County.  New 
Jersey,  is  being  added  to  the  NPL  on  the 
basis  of  section  425(c)(3)  of  the  NCP.  40 
CFR  300.425(c)(3)  (55  FR  8845.  March  8. 
1990).  It  was  proposed  to  the  NPL  on 
May  9. 1991  (56  FR  21460).  A  description 
of  the  site  and  EPA's  basis  for  listing  it 
were  included  in  that  proposal. 

The  comment  period  ended  on  June 
10. 1991  and  one  comment  was  received. 
In  that  comment.  Mr.  John  Scagnelli.  on 
behalf  of  AZS  Corporation,  asked  that 
the  docket  be  amended  to  reflect:  (1) 
That  the  bankruptcy  court  dismissed  the 
WCC  bankruptcy  petition  and  removed 
WCC  from  bankruptcy  protection;  (2) 
that  EPA  issued  a  unilateral  order 
requiring  WCC  to  vacate  the  site  and 
suspend  all  business  activities;  and  (3) 
that  EPA  was  granted  exclusive  access 
to  the  WCC  site.  The  commenter  also 
reserved  the  right  to  supplement  his 
comments  as  additional  information 
becomes  known. 

EPA  has  placed  Mr.  Scagnelli's 
comments  in  the  docket.  However,  as 
these  comments  have  no  effect  on  EPA's 
basis  (section  425(c)(3)  of  the  NCP)  for 
listing  the  site.  EPA  has  not  otherwise 
responded  to  the  comment  except  to 
update  the  narrative  summary  to  include 
information  provided  by  the  commenter. 
EPA  cannot  change  already  existing 
documents,  as  the  commenter  requested. 

rv.  Regulatory  Impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  inclusion  on  the  NPL  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of  the 
economic  implications  of  today's  final 
rule  adding  one  new  site  to  the  NPL.  and 
finds  that  the  kinds  of  economic  effects 
associated  with  this  revision  are 
generally  similar  to  those  identified  in 
the  regulatory  impact  analysis  (RIA) 
prepared  in  1982  for  revisions  to  the 
NCP  pursuant  to  section  105  of  CERCLA 
(47  FR  31180.  July  18. 1982)  and  the 
economic  analysis  prepared  when 
amendments  to  the  NCP  were  proposed 
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(50  FR  5882.  February  12, 1985).  This  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

Costs 

EPA  has  determined  that  this  final 
rulemaking  is  not  a  "major"  regulation 
under  Executive  Order  12291  because 
inclusion  of  a  site  on  the  NPL  does  not 
itself  impose  any  costs.  It  does  not 
establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  the 
site  included  in  Jiis  Tmal  rulemaking. 
The  listing  of  a  site  on  the  NPL  may  be 
followed  by  a  search  for  potentially 
responsible  parties  and  a  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
to  determine  if  remedial  actions  will  be 
undertaken  at  a  site.  The  selection  of  a 
remedial  alternative,  and  design  and 
construction  of  that  alternative,  follow 
completion  of  the  RI/FS.  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  costs  associated 
with  responsible  party  searches. 
Responsible  parties  may  enter  into 
consent  orders  or  agreements  to  conduct 
or  pay  the  costs  of  the  RI/FS,  remedial 
design  and  construction,  and  O&M,  or 
EPA  and  the  States  may  share  costs  up 
front  and  subsequently  bring  an  action 
for  cost  recovery. 

The  State's  share  of  site  cleanup  costs 
for  Fund-Hnanced  actions  is  governed 
by  CERCLA  section  104.  For  privately- 
owned  sites,  as  well  as  at  publicly- 
owned  but  not  publidy-operated  sites. 
EPA  will  pay  for  100%  of  the  costs  of  the 
RI/FS  and  remedial  planning,  and  90% 
of  the  costs  of  the  remedial  action, 
leaving  10%  to  the  State.  For  publicly- 
operated  sites,  the  State's  share  is  at 
least  50%  of  all  response  costs  at  the 
site,  including  the  RI/FS  and  remedial 
design  and  construction  of  the  remedial 
action  selected.  After  the  remedy  is 
built,  costs  fall  into  two  categories: 

•  For  restoration  of  ground  water  and 
surface  water.  EPA  will  share  in  startup 
costs  according  to  the  ownership  criteria 
in  the  previous  paragraph  for  10  years  or 
until  a  sufficient  level  of  protectiveness 
is  achieved  before  the  end  of  10  years. 

•  For  other  cleanups,  EPA  will  share 
the  cost  of  a  remedy  until  it  is 
operational  and  functional,  which 
generally  occurs  after  one  year.  40  CFR 
300.435(0(2).  300.510(c)(2).  After  that,  the 


State  assumes  all  O&M  costs.  40  CFR 
300.510(c)(1). 

In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  activities  (RI/FS.  remedial 
design,  remedial  action,  and  OftM)  on 
an  average-per-site  and  total  cost  basis. 
EPA  will  continue  with  this  approach, 
using  the  most  rerent  (1988)  cost 
estimates  available;  these  estimates  are 
presented  below.  However,  costs  for 
individual  sites  vary  widely,  depending 
on  the  amount,  type,  and  extent  of 
contamination.  Additionally,  EPA  is 
unable  to  predict  what  portions  of  the 
total  costs  responsible  parties  will  bear, 
since  the  distribution  of  costs  depends 
on  the  extent  of  voluntary  and 
negotiated  response  and  the  success  of 
any  cost-recovery  actions. 


Co«tc«tsgo(y 

Average  total 

cost  per 

siie> 

RI/FS „;  

Remedial  design         . 

Remedial  action 

NoX  presenl  value  of  0AM  » _ 

$1,300,000 

1.500.000 

•  25,000,000 

«  3,770,000 

■  1988  U.S.  Doltars. 

'  Includes  State  cost-share. 

'  Assumes  cost  of  O&M  over  30  years.  $400,000 
for  the  first  year  and  10%  ducount  rate. 

Source:  Office  of  Program  Management,  Office  of 
Emergency  and  Remedial  Response.  U.S.  EPA, 
Washington.  DC 

The  WCC  site  is  privately-owned. 
Therefore,  costs  to  the  State  associated 
with  today's  final  rule  could  arise  from 
the  required  State  cost-share  of  10%  of 
remedial  actions  and  10%  of  first-year 
O&M  costs  at  privately-owned  sites.  The 
State  will  assume  the  cost  for  O&M  after 
EPA's  period  of  participation.  Using  the 
budget  projections  presented  above,  the 
cost  to  the  State  of  undertaking  Federal 
remedial  planning  and  actions,  but 
excluding  O&M  costs,  would  be 
approximately  $2.5  million.  State  O&M 
costs  cannot  be  accurately  determined 
because  EPA,  as  noted  above,  will  share 
O&M  costs  for  up  to  10  years  for 
restoration  of  ground  water  and  surface 
water,  and  it  is  not  known  if  this  site 
will  require  this  treatment  and  for  how 
long.  However,  based  on  past 
experience,  EPA  believes  a  reasonable 
estimate  is  that  it  will  share  startup 
costs  for  up  to  10  years  at  25%  of  sites. 
As  with  the  EPA  share  of  costs,  portions 
of  the  State  share  will  be  borne  by 
responsible  parties. 

Proposing  a  hazardous  waste  site  for 
the  NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost- 
recovery  actions.  Such  actions  may 


impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  disfsvUonary 
and  made  on  a  case-by-case  basis. 
Consequently,  these  effects  cannot  be 
precisely  estimated.  EPA  does  not 
believe  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  caruiot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  the  volume  and 
nature  of  the  waste  at  the  sites:  the 
strength  of  the  evidence  linking  the 
wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  effects  of  this  final  rule 
are  aggregations  of  effects  on  firms  and 
State  and  local  governments.  Although 
effects  could  be  felt  by  some  individual 
firms  and  the  State,  the  total  impact  of 
this  rule  on  output,  prices,  and 
employment  is  expected  to  be  negligible 
at  the  national  level,  as  was  the  case  in 
the  1982  RIA. 

Benefits 

The  benefits  associated  with  today's 
final  rule  placing  the  WCC  site  on  the 
NPL  are  increased  health  and 
environmental  protection  as  a  result  of 
increased  public  awareness  of  potential 
hazards.  In  addition  to  the  potential  for 
more  Federally-financed  remedial 
actions,  expansion  of  the  NPL  can 
accelerate  privately-financed,  voluntary 
cleanup  efforts.  Listing  sites  as  national 
priority  targets  also  may  give  States 
increased  support  for  funding  responses 
at  particular  sites. 

As  a  result  of  the  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  before  the  RI/FS  is 
completed  at  this  site. 

Associated  with  the  costs  are 
significant  potential  benefits  and  cost 
offsets.  The  distributional  costs  to  firms 
of  financing  NPL  remedies  have 
corresponding  "benefits"  In  that  funds 
expended  for  a  response  generate 
employment,  directly  or  indirectly 
(through  purchased  materials). 

V.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
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jurisdictions,  and  r  onprofit 
organizations. 

While  this  rule  revises  the  NCP,  it  is 
not  a  typical  regulatory  change  since  the 
revision  does  not  Automatically  impose 
costs.  As  stated  aoove.  adding  sites  to 
the  NPL  does  not  i|i  itself  require  any 
action  by  any  private  party,  nor  does  it 
determine  the  liability  of  any  party  for 
the  cost  of  cleanupj  at  the  site.  Further. 
no  identifiable  gronps  are  affected  as  a 
whole.  As  a  consetuence.  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NpL  could  increase  the 
likelihood  of  adveiise  impacts  on 
responsible  partiei  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
cannot  identify  tha  potentially  affected 
business  nor  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  doeii  expect  that  CERCLA 
actions  could  significantly  affect  certain 
industries,  and  firrlis  within  industries. 


NPL  rank 


Group  22  (HRS  scores 
heaWi-advisofy  srtes): 


26.90-28.50,  except  lor 


1069 


[FR  Doc.  91-22965  Fi  ed  9-24-91:  8:45  am) 
Wluno  cooe  wio-so-* 


that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  this  site  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  what  enforcement  actions 
to  take,  including  not  only  the  firm's 
contribution  to  the  problem,  but  also  its 
ability  to  pay. 

The  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Intergovernmental 
relations.  Natural  resources,  Oil 


pollution.  Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  September  18, 1991. 
Doa  R.  Clay, 

Assistant  Administrator.  Office  of  So/id 
Waste  and  Emergency  Response. 

PART  300~{  AMENDED] 

40  CFR  part  300  is  amended  as 
follows: 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2):  E.0. 11735.  38  FR  21243:  E.0. 12580. 
52  FR  2923. 

Appendix  B — [Amended] 

2.  The  first  table  in  appendix  B  of  part 
300  is  amended  by  adding  an  entry  in 
Group  22  to  the  end  of  the  table  to  read 
as  follows: 


EPA 
reg. 


SUte 


Site  name 


City/county 


02    NJ White  Chemical  Corp. 


Newark/Essex 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  15 
(Gm.  Docket  No.  87t 


389;  FCC  91-277] 


Operation  of  Radio  Frequency  Devices 
Wittfout  an  Individual  License;  Linear 
Petition  for  Reconsideration 

agency:  Federal  C  ommunications 

Commission  (FCC 

ACTION:  Final  ruleq petition  for 

reconsideration. 


SUMMARY:  The  Coi  nmission  is  denying 
the  petition  filed  b  /  Linear  Corporation 
on  May  17. 1989,  n  questing  partial 
reconsideration  aitd  clarification  of  the 
First  Report  and  Ch-der  (R&O),  54  FR 
17710.  April  25, 191 9.  as  it  relates  to  the 
number  of  restrict!  d  bands  and  the 
required  measurements  above  2  GHz  for 
control  and  securi  y  alarm  devices.  The 
Commission  finds  that  the  restricted 
bands  and  measur  ement  requirements 
specified  in  the  new  part  15  rules  are 
appropriate  and  m  icessary  to  protect  the 
authorized  radio  s  !r\'ices  from 


interference  caused  by  the  operation  of 
non-licensed  radio  frequency  equipment 
and  that  the  changes  requested  by 
Linear  are  not  warranted. 
EFFECTIVE  DATE:  September  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  Harenberg,  Technical  Standards 
Branch,  Office  of  Engineering  and 
Technology  (202)  653-7314. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum,  Opinion  and  Order 
(MO&O)  in  Gen.  Docket  No.  87-389.  FCC 
91-277.  adopted  on  September  9. 1991 
and  released  on  September  20. 1991. 

The  full  text  of  this  MO&O  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center  (202)  452-1422, 1114  21st  SU^et. 
NW.,  Washington.  DC  20036. 

Summary  of  Notice 

1.  In  the  R&O.  the  Commission 
adopted  a  comprehensive  revision  of 
part  15  of  the  rules.  The  objective  of  this 
revision  was  to  encourage  more 
effective  use  of  the  radio  frequency 
spectrum  by  providing  additional 


technical  and  operational  flexibility  in 
the  design,  manufacture  and  use  of  non- 
licensed  devices.  As  part  of  this 
revision,  the  Commission  increased  the 
number  of  frequencies  available  for  the 
operation  of  part  15  intentional  radiators 
and  established  a  number  of  frequency 
bands  where  emissions  from  part  15 
intentional  radiators  are  restricted. 
These  restricted  bands  were  established 
to  protect  against  interference  to 
services  involving  safety-of-life.  U.S. 
Government  operations  and  services 
that  use  very  low  received  signal  levels. 
Further,  the  Commission  established 
strict  limits  for  spurious,  including 
harmonic,  emissions  from  such  devices 
that  fall  in  the  restricted  bands.  In  order 
to  ensure  that  emissions  in  the  restricted 
bands  are  attenuated  as  required  and  to 
provide  additional  protection  to 
authorized  services  against  interference 
from  part  15  devices,  the  Commission 
also  increased  the  frequency  range  over 
which  measurements  must  be  performed 
for  most  part  15  transmitters.  47  CFR 
15.33(a)  of  the  new  rules  requires 
measurements  to  at  least  the  tenth 
harmonic  of  the  device's  highest 
operating  frequency  or  40  GHz. 
whichever  is  lower.  To  allow 
manufacturers  sufficient  time  to 
.  incorporate  these  changes,  the 
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Commission  adopted  a  three-year 
transition  period  for  existing  equipment. 

2.  Linear  Corporation  (Linear),  a 
manufacturer  of  control  and  security 
alarm  devices,  requested  a  partial 
reconsideration  of  the  restricted  bands 
and  measurement  requirements  imposed 
by  the  R&O.  Linear  stated  that  these 
elements  of  the  new  rules,  as  adopted, 
will  cause  a  great  economic  impact  on 
the  future  production  of  part  15  devices. 
In  addition.  Linear  stated  that  the 
Commission  had  not  fully  explored  the 
costs  of  making  measurements  above  2 
GHz.  Linear  believes  the  Commission 
has  not  adequately  justified  the  need  for 
restricting  part  15  operations  in  each 
restricted  frequency  band,  and 
expresses  concern  about  the  number  of 
restricted  bands  established  to  protect 
the  radio  astronomy  service.  Linear 
believes  that  the  public  interest  would 
be  better  served  by  reallocating  the 
spectrum  now  allocated  to  radio 
astronomy  to  services  that  could  be 
used  to  assist  people  in  providing  home 
security,  safety  against  fire,  audio 
assistance,  home  entertainment  and  a 
myriad  of  other  functional  uses.  Linear 
further  contends  that  the  emissions 
limits  imposed  in  the  restricted  bands 
are  unnecessarily  severe  and  that,  in 
calculating  the  interference  potential  of 
signals  above  2  GHz,  the  Commission 
ignored  the  effect  of  propagation  losses 
on  such  high  frequency  radio  waves. 

3.  Linear  next  argues  that  the 
Commission  provided  no  rational  basis 
for  requiring  testing  of  part  15  devices  at 
frequencies  above  2  GHz.  Linear 
concludes  that  measurements  above  2 
GHz  are  unnecessary  because,  if  the 
emission  limits  are  met  at  lower 
harmonics,  the  higher  harmonics  above 
2  GHz  will  also  be  in  compliance.  Linear 
further  maintains  that  the  Conmiission 
has  not  established  an  accepted  method 
for  making  open  field  measurements 
above  2  GHz.  It  argues  that  the  lack  of 
adequate  measurement  procedures 
places  an  unreasonable  burden  on  part 
15  device  manufacturers  who  do  not 
know  what  method  of  testing  will  be 
acceptable  to  demonstrate  compliance 
with  the  rules.  Linear  urges  the 
Commission  to  delay  the  requirements 
of  47  CFR  15.33  until  three  years  from 
the  date  that  measurement  procedures 
are  formally  adopted.  Finally,  Linear 
requests  that  the  Commission  clarify  the 
identity  and  the  method  of  measurement 
to  be  employed  when  using  an  average 
detector  to  make  compliance 
measurements. 


4.  On  August  15, 1990.  the  Linear 
petition  and  amendment  were  referred 
to  the  United  States  Department  of 
Commerce.  National 
Telecommunications  and  Information 
Administration  (NTIA)  for  comment. 
NTIA  has  responsibility  for  coordinating 
and  authorizing  radio  frequencies  used 
by  the  federal  government.  NTIA 
responded  that  it  believes  the  number 
tnd  composition  of  restricted  bands 
should  be  maintained  as  adopted  in  the 
R&O  in  order  to  protect  authorized 
government  and  non-government  radio 
services.  In  addition,  NTIA  believes  it  is 
important  that  measurements  of  non- 
licensed  devices  be  made  on  frequencies 
up  through  the  tenth  harmonic. 

5.  The  Commission  fmds  that  Linear 
has  not  produced  any  additional 
information  that  would  warrant  the 
Commission  reversing  or  modifying  any 
of  its  decisions  relevant  to  this  matter. 
To  the  contrary,  the  information  in  this 
proceeding  has  indicated  that  there  are 
safety-of-life  services  and  other  services 
which  operate  with  low  received  signal 
levels  for  which  protection  is  necessary, 
that  measurements  are  in  fact 
necessary,  and  that  valid  test 
procedures  are  available  above  2  GHz. 
Consequently,  the  public  interest  would 
rot  be  served  by  granting  Linear's 
request. 

6.  In  accordance  with  the  above 
discussion  and  pursuant  to  the  authority 
contained  in  sections  4(i),  301,  302,  303, 
304,  307  and  405  of  the  Communications 
Act  of  1934,  as  amended.  //  is  ordered 
that  the  Petition  for  Partial 
Reconsideration  filed  by  Linear 
Corporation  is  denied. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(PR  Doc.  91-23140  Filed  9-24-91:  8:45  am] 

WLUNO  COOE  (TIl-OI-M 


47  CFR  Part  90 

In  the  Matter  of  Amendment  of  Part  90 
of  the  Commission's  Rules  To  Provide 
for  the  Use  of  the  220-222  MHz  Band 
by  the  Private  Land  Mobile  Radio 
Services 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  the 
amendatory  language  in  a  fmal  rule 
printed  at  56  FR  19598  (April  29, 1991). 


EFFECTIVE  DATE:  September  25,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Kincaid.  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  91-9397.  published  in  the  April  29. 
1991,  Federal  Register  on  page  19602, 
column  2,  paragraph  27,  the  following 
corrections  are  made: 

§90.209    [CorrMted] 

The  amendatory  language  contained 
in  paragraph  27  is  revised  to  read  as 
follows: 

47  CFR  90.209  is  amended  by  revising 
paragraph  (b)(8)  and  by  revising  the 
introductory  text  of  paragraph  (j)  and  by 
adding  paragraph  (I)  to  read  as  follows: 
Federal  Communications  Commission. 
Donna  R.  Saarcy, 
Secretary. 

[FR  Doc.  91-22931  Filed  9-24-91:  8:45  am) 
HLLMQ  COOE  triS-OI-M 


47  CFR  Part  94 

Elimination  of  Grandfathering 
Provisions  Applicable  to  Licensees  on 
MAS  Frequencies;  Correction 

AOENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  printed  at  56  FR  30699  (July  5. 
1991).  The  final  rule  updated  and 
classified  the  grandfathering  provisions 
affecting  licensees  of  Multiple  Address 
Systems  (MAS). 

FOR  FURTHER  INFORMATION  CONTACT 

Rosalind  K.  Allen.  (202)  643-2443. 
EFFECTIVE  DATE:  September  25, 1991. 
SUPPtEMENTARY  INFORMATION:  In  FR 
Doc.  91-15745.  published  in  the  July  5. 
1991.  Federal  Register  on  page  30699, 
column  1,  paragraph  2,  the  following 
corrections  are  made: 

§94.65    [Corrected] 

The  amendatory  text  contained  in 
paragraph  2  is  revised  to  read  as 
follows: 

2.  47  CFR  94.65  is  amended  by  revising 
the  introductory  paragraph  and  the 
introductory  text  to  paragraph  (a)(1)  to 
read  as  follows: 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  91-22932  Filed  »-24-91;  8:45  am) 

MLUNO  COOe  <712-01-M 
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Proposed 


Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  nottces  to  the  (xMc  of  the 
proposed  issuance  of  jnjtes  and 
regulations.  The  purpope  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  aitoption  of  the  final 
rules. 


HNEL 


OFFICE  OF  PERSOI 
MANAGEMENT 

5  CFR  Part  430 


Performance  Manaoement  System 

agency:  Office  of  Pefsonnel 

Management. 

action:  Proposed  rulemaking. 


summary:  The  Offic^  of  Personnel 
Management  (0PM)  is  issuing  a 
proposed  regulation  designed  to 
enhance  effective  pe  rformance 
management  for  Gei  eral  Schedule  and 
Prevailing  Rate  employees.  The  proposal 
reflects  OPM's  continuing  interest  in 
providing  flexibility  to  agencies. 

The  proposed  regiilation  revises  final 
regulations  that  were  issued  in  March 
1986.  The  change  reflects  OPM's 
continuing  support  ojf  strong 
performance  management  principles, 
while  recognizing  the  vast  diversity  in 
Federal  missions,  ciiture,  occupational 
mix.  and  organizatic  nal  structures  by 
permitting  agencies  {reater  flexibility  in 
the  design  and  mam  gement  of  their  own 
appraisal  systems.  1  he  move  from 
central  control  of  pe  rformance 
management  practice  to  increased 
agency  flexibility  is  intended  to  enhance 
the  relevance  and  acceptance  of 
performance  management  systems. 

The  proposal  will  benefit  agency 
appraisal  systems  b  /  permitting 
agencies  to  implemc  nt  persoimel 
policies  that  are  appropriate  for  their 
particular  performafice  contexts  and 
consistent  with  goo^  management 
practices.  I 

DATES:  To  be  consiaered.  comments 
must  be  received  by  October  25, 1991. 
addresses:  Send  or  deliver  written 
comments  to:  AllanjD.  Heuerman. 
Assistant  Director  ror  Labor  Relations 
and  Workforce  Perfcrmance,  Personnel 
Systems  and  Oversight  Group.  Office  of 
Personnel  Managei«ent.  1900  E  Street 
NW..  room  7412,  wkshington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT 

Margaret  M.  Higginp  (202)  606-2720  or 

FTS  266-2720. 
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SUPPLEMENTARY  INFORMATX>N:  The 

proposed  regulation  eliminates  the 
requirement  for  five  summary  rating 
levels  for  General  Schedule  and 
Prevailing  Rate  employees.  Instead,  it 
allows  for  at  least  three,  and  not  more 
than  five,  summary  rating  levels.  The 
rating  levels  must  include  "Fully 
Successful"  and  "Outstanding"  levels,  or 
equivalent  terms,  and  an 
"Unacceptable"  level.  While  five 
summary  rating  levels  are  required  by 
law  for  the  Performance  Management 
and  Recognition  System  (GS 13  through 
15  supervisors  and  management 
officials)  and  three  summary  rating 
levels  are  required  by  law  for  SES 
members,  there  is  no  statutory 
requirement  with  regard  to  summary 
ratings  for  General  Schedule  and 
Prevailing  Rate  employees. 

OPM  has  considered  proposing  this 
change  for  some  time,  but  wanted  to 
await  the  results  of  a  report 
commissioned  from  the  National 
Research  Council  of  the  National 
Academy  of  Sciences  before  initiating 
action.  That  report  analyzes 
contemporary  research  on  the 
assessment  of  job  performance  and  on 
performance-based  pay  systems.  The 
report  has  been  published  and  it 
indicates  that  permitting  such  flexibility 
would  not  jeopardize  the  reliability  or 
validity  of  performance  ratings. 

These  proposed  regulations  would  not 
change  the  rules  governing  additional 
service  credit  for  performance  in 
determining  an  employee's  retention 
standing  for  reduction-in-force  (RIF) 
purposes.  If  these  regulations  are 
adopted,  however,  OPM  will  review  the 
RIF  regulations  at  5  CFR  351.504  to 
determine  what  changes  may  be  needed. 
OPM  may  propose  regulations  amending 
the  rules  for  granting  additional  service 
credit  to  ensure  equitable  treatment  of 
employees  whose  ratings  were  earned 
under  differing  performance  appraisal 
systems. 

E.G.  12291,  Federal  Regiilation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexilrility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  change  will  affect  only 
Federal  employees  and  agencies. 


List  of  SubjecU  in  5CFR  Part  43« 

Administrative  practice  and 
procedure.  Reporting  requirements. 
Government  employees. 
U.S.  OfTice  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  title  5, 
Code  of  Federal  Regulations,  as  follows: 

PART  430-PERFORMANCE 
MANAGEMENT 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority.  5  US.C  chapters  43,  45,  53.  and 

54. 

2.  In  5  430.204.  paragraph  (h)  is 
revised,  paragraphs  (i)  through  (k)  are 
redesignated  as  [})  through  (1) 
respectively,  and  a  new  paragraph  (i)  is 
added  to  read  as  follows: 


§430.204 
systems. 


Agency  performance  appraisal 


(h)  Each  appraisal  system  shall 
provide  for  at  least  three  and  not  more 
than  five  summary  rating  levels.  The 
rating  levels  must  include  an 
"Unacceptable"  level,  a  "Fully 
Successful"  level,  and  an  "Outstanding " 
level.  Agencies  may  identify  terms  as 
equivalent  to  "Fully  Successful "  and 
"Outstanding"  in  their  Performance 
Management  Plan.  Agencies  also  may 
use  a  rating  level  between  "Fully 
Successful"  and  "Unacceptable."  and  a 
rating  level  between  "Fully  Successful" 
and  "Outstanding." 

(i)  To  provide  for  consistency  of 
performance  rating  designations  in  data 
submission  to  the  Central  Personnel 
Data  File  and  in  referencing  other 
related  regulations,  agencies  will  use  the 
following  numeric  levels:  Level  1  for 
"Unacceptable."  level  3  for  "fully 
Successful"  or  its  equivalent  and  level  5 
for  "Outstanding"  or  its  equivalent. 
Rating  levels  between  "Unacceptable" 
and  "Fully  Successful"  will  be 
designated  level  2  and  rating  levels 
between  "Fully  Successful"  and 
"Outstanding"  will  be  designated  level 
4. 


(PR  Doc.  91-22986  Filed  9-24-91;  8:45  am] 
BILUMG  CODE  SSSS-ei-M 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30. 40. 50. 70.  and  72 
[Docket  Na  PRM-30-59] 

General  Electric  Co.  and 
Westinghouse  Electric  Corp.;  Filing  of 
a  Petition  for  Rulemalcing 

aqency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  petition  for 
rulemaking. 

summary:  The  General  Electric 
Company  and  the  Westinghouse  Electric 
Corporation  request  that  the  Nuclear 
Regulatory  Commission  (NRC)  amend 
its  regulations  establishing  general 
requirements  for  decommissioning 
licensee  facilities.  The  petitioners 
request  that  the  NRC  issue  a  rule  that 
would  provide  a  means  for  self- 
guarantee  of  decommissioning  funding 
costs  by  certain  NRC  non-electric  utility 
reactor  licensees  who  meet  stringent 
financial  assurance  and  related 
reporting  and  oversight  requirements. 
DATES:  Submit  comments  by  November 
12. 1991.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  For  a  copy  of  the  petition,  write: 
Rules  Review  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Wang,  Chief,  Engineering  and 
Decommissioning  Section,  Radiation 
Protection  &  Health  Effects  Branch. 
Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission. 
Washington  DC  20555,  Telephone  (301)- 
492-3746  or  Michael  T.  Lesar.  Chief. 
Rules  Review  Section.  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  Washington,  DC  20555, 
Telephone:  (301)  492-7758  or  Toll  Free: 
80Q-36&-5642. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  received  a  joint  petition 
for  rulemaking  submitted  by  the  General 
Electric  Company  (GE)  and  the 
Westinghouse  Electric  Corporation 


(Westinghouse).  The  petition  was 
assigned  Docket  No.  PRM-30-59  on  July 
11, 1991.  The  petitioners  request  that  the 
NRC  amend  its  decommissioning 
regulations  contained  in  10  CFR  parts 
30,  40,  50,  70,  and  72  to  provide  a  means 
for  self-guarantee  of  decommissioning 
funding  costs  by  certain  NRC  licensees 
who  meet  stringent  financial  assurance 
and  related  reporting  and  oversight 
requirements.  Electric  utility  reactors 
licensees  under  10  CFR  part  50  are 
excluded  from  this  petition. 

On  June  27. 1988  (53  FR  24018),  the 
NRC  published  a  final  rule  that 
estabhshed  general  requirements  for 
decommissioning  nuclear  facilities. 
These  requirements  provide  assurance 
that  licensed  facilities  will  be 
.  decommissioned  in  a  safe  and  timely 
manner  and  that  adequate  funds  will  be 
available  for  decommissioning.  Under 
the  current  decommissioning 
requirements,  licensees  are  permitted  to 
provide  financial  assurance  of 
decommissioning  funding  through 
prepayment,  insurance,  a  surety  bond,  a 
letter  of  credit,  a  line  of  credit,  a  parent 
company  guarantee,  or  the 
establishment  of  a  sinking  fund. 

In  March  1990.  the  petitioners  each 
sought  a  specific  exemption  fi-om  the 
financial  assurance  instrument 
requirements  discussed  in  the  previous 
paragraph.  The  requested  exemptions 
would  have  enabled  the  petitioners  to 
demonstrate  financial  assurance  by 
submitting  a  self-guarantee  that 
otherwise  met  or  exceeded  the  criteria 
for  qualifying  parent  company 
guarantees  under  appendix  A  to  10  CFR 
part  30.  The  Commission  denied  the 
requests  for  exemptions  on  July  31. 1990. 
The  petitioners  each  submitted  a 
Petition  for  Reconsideration  on  August 
20rl990.  The  Commission  denied  these 
Petitions  for  Reconsideration  on  March 
7, 1991.  but  invited  GE  and 
Westinghouse  to  submit  a  petition  for 
rulemaking  to  address  the  issues  raised 
concerning  self-guarantee  for 
decommissioning  funding. 

The  Petitioners 

The  petitioners  each  hold  NRC 
licenses  issued  under  the  regulations  in 
10  CFR  chapter  I  or  comparable  licenses 
issued  by  an  Agreement  State. 
Therefore,  the  petitioners  are  subject  to 
the  Commission's  requirements.  The 
petitioners  state  that  they  have 
sufficient  resources  to  provide  the 
degree  of  financial  assurance  necessary 
to  meet  the  stated  requirement  that 
adequate  funds  be  available  for 
decommissioning.  The  petitioners  assert 
that  they  are  in  excellent  financial 
condition,  possess  vast  assets,  enjoy 
premier  credit  standing,  and  have  long- 


lived  records  of  prosperity.  The 
petitioners  contend  that  few  financial 
institutions  in  the  business  of  extending 
letters  of  credit  or  other  forms  of  third- 
party  guarantees  can  demonstrate  the 
same  degree  of  financial  capacity.  The 
petitioners  believe  that  this  recognized 
standing  in  the  financial  community 
supports  their  contention  that  self- 
guarantee  by  licensees  of  similar 
financial  substance  is  more  than 
su^icient  to  meet  the  financial 
assurance  requirements  of  the 
decommissioning  rule. 

Need  for  the  Suggested  Amendments 

The  petitioners  have  submitted  this 
petition  for  rulemaking  because  they 
believe  that  they  have  been  adversely 
and  unreasonably  affected  by  the 
limitiations  in  the  current 
decommissioning  rule.  The  petitioner^ 
state  that,  under  the  current  rule, 
companies  like  the  petitioners  are 
unable  to  guarantee  decommissioning 
funding  costs  when  they  themselves  are 
NRC  licensees.  However,  according  to 
the  petitioner,  less  financially  strong 
institutions,  such  as  insurance 
companies,  banks,  and  savings  and  loan 
institutions,  are  permitted  to  guarantee 
the  decommissioning  funding  costs  of 
NRC  licensees  without  providing  any 
evidence  of  financial  strength. 

Furthermore,  according  to  the 
petitioners,  licensees  without  the 
financial  capabilities  of  the  petitioners 
may  provide  qualifying  parent  company 
guarantees  solely  because  these  parent 
companies  are  legal  entities  distinct 
from  the  subsidiary  licenses  whose 
decommissioning  fiinding  they 
guarantee. 

The  petitioners  state  that  the  lack  of 
an  internal  decommissioning  funding 
method  imposes  unwarranted 
comphance  cost  upon  them.  The  current 
rule  compels  the  petitioners  to  either 
restructure  their  licensed  activities  into 
less  financially  secure  licensees 
subsidiaries  for  which  the  petitioners 
could  then  provide  parent  company 
guarantees  or  to  obtain  external 
financial  assurance  at  a  cost  that  would 
be  significant  over  the  term  of  their 
licensed  activities. 

The  Solution 

The  petitioners  suggest  that  the  NRC 
amend  its  regulations  pertaining  to 
decommissioning  funding  to  permit  an 
additional  method  for  providing  the 
required  financial  assurance.  The 
petitioners  also  suggest  that  the  NRC 
add  provisions  in  whjch  it  would 
establish  the  criteria  to  be  used  in 
determining  the  qualifications  of  a 
licensee  to  provide  a  self-guarantee  of 
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funds.  According  to  the  petitioners,  the 
suggested  criteria  far  self-guarantee  of 
funds  are  more  strirtgent  than  those 
currenUy  required  for  a  parent  company 
guarantee. 

The  suggested  amendment  would 
provide  for  the  self-guarantee  of  fund  for 
decommissioning  u  sts  by  any  licensee, 
other  than  an  electr  c  utility  licensed  to 
operate  a  reactor  ur  der  10  CFR  part  50, 
that— 

(1)  Has  no  majori  y  shareholder,  that 
is.  a  company  withe  ut  a  parent 
company; 

(2)  Is  subject  to  t%  reporting 
requirements  of  the 
Act  of  1934;  and 

(3)  Demonstrates 
and  future  financial 
to  meet  the  requirec 


Securities  Exchange 

a  level  of  present 
stability  sufficient 
Tmancial  test. 


Need  for  tbe  Ainen<  ments 

The  petitioners  bilieve  that  their 
suggested  amendmc  nts  are  in  the  public 
interest  The  petitioners  state  that  the 
proposed  amendme  its  would  encourage 
direct  licensee  respmsibility  by 
financially  strong  aimpanies.  The 
petitioners  believe  nat  the  current  rule 
may  encourage  a  financially  strong, 
independent  company  to  create  less 
financially  secure  s  ibsidiaries  to  hold 
NRC  licenses  in  ord  er  to  avoid  the 
additional  cost  of  a  railable 
decommissioning  fu  nding  assurance 
methods.  The  petitii  iners  assert  that  the 
consolidation  of  fm  incial  resources  in  a 
single  licensed  organization  would 
enhance  the  perforr  lance  of  all  licensee 
responsibilities  thei  eby  better  achieving 
the  stated  purpose  i  if  the  required 
financial  assurance  provisions. 

In  addition,  the  s  tggested 
amendments  would  permit  licensees 
without  parent  com  janies  to  conserve 
valuable  resources  jy  executing  a  self- 
guarantee  rather  thiin  expending 
increasing  amounts  of  money  for  a  line 
or  letter  of  credit  A  ccording  to  the 
petitioners,  the  cun  ulative  cost  of  a  line 
or  letter  of  credit  is  estimated  to  be  in 
excess  of  several  m  illion  dollars  for 
each  license  over  tl  e  next  40  years. 
These  funds  would  be  unrecoverable 
and,  in  the  petition!  rs'  view,  this 
represents  an  unwj  rranted  expenditure 
of  funds. 

The  Petitioners'  Su;  gested  Amendments 

The  petitioners  h|ive  suggested 
specific  amendments  to  the  provisions 
of  10  CFR  chapter  I{to  accomplish  their 
suggested  amendments.  The  suggested 
amendments,  with  ninor  editorial 


adjustments  to  cod 


amendatory  language  necessary  to  meet 
publication  require  nents.  are  as  follows: 


fication  and 


1.  In  5  30.35.  the  introductory  text  of 
paragraph  (f)(2)  is  revised  to  read  as 
follows: 

Section  3CL35    Financial  Assurance  and 
Recordkeeping  for  Decommissioning 


(f)  •  •  • 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  inethods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be  in 
the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  guarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  A  to  this  part.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  A  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  based  on  a 
fmancial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  B  to  this  part.  A  guarantee  by 
the  applicant  or  the  licensee  may  not  be 
used  in  combination  with  any  other 
financial  methods  to  satisfy  the 
requirements  of  this  section  or  in  any 
situation  where  the  applicant  or  licensee 
has  a  parent  company  holding  majority 
control  of  the  voting  stock  of  the 
company.  Any  surety  method  or 
insurance  used  to  provide  financial 
assurance  for  decommissioning  must 
contain  the  following  conditions: 
•        *        •        *        * 

2.  A  new  appendix  B  is  added  to  part 
30  to  read  as  follows: 

Appendix  B  to  Part  30-Criteria  Relating 
To  Use  of  Financial  Tests  and  Self 
Guarantees  for  Providing  Reasonable 
Assurance  of  Funds  for 
Decommissioning 

I.  Introduction 

An  applicant  or  licensee  may  provide 
reasonable  assurance  of  the  availability 
of  funds  for  decommissioning  based  on 
furnishing  its  own  guarantee  that  funds 
will  be  available  for  decommissioning 
costs  and  on  a  demonstration  that  the 
company  passes  a  financial  test  This 
appendix  establishes  criteria  for  passing 
the  financial  test  for  the  self  guarantee. 

II.  Financial  Test 

A.  To  pass  the  financial  test  the 
company  must  meet  all  of  the  following 
criteria.  The  company  must  have: 

(i)  A  current  rating  for  its  most  recent 
bond  issuance  of  AAA,  AA,  or  A,  as 
issued  by  Standard  and  Poor's  or  Aaa. 
Aa  or  A.  as  issued  by  Moody's;  and 


(ii)  Tangible  net  worth  at  least  ten 
times  the  current  decommissioning  cost 
estimate  (or  prescribed  amount  if  a 
certification  is  used);  and 

(iii)  Tangible  net  worth  of  at  least  $1 
billion;  and 

(iv)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  ten  times  the 
current  decommissioning  cost  estimates 
(or  prescribed  amount  if  certification  is 
used). 

B.  The  company's  independent 
certified  public  accountant  must  have 
compared  the  data  used  by  the  company 
in  the  financial  test  which  is  derived 
from  the  independently  audited,  year 
end  financial  statements  for  the  latest 
fiscal  year,  with  the  amounts  in  such 
financial  statement  In  connection  with 
that  procedure,  the  licensee  shall  inform 
NRC  within  90  days  of  any  matters 
coming  to  the  auditor's  attention  which 
cause  the  auditor  to  believe  that  the 
data  specified  in  the  financial  test 
should  be  adjusted  and  that  the 
company  no  longer  passes  the  test. 

C.  The  company  must  have  at  least 
one  class  of  equity  securities  registered 
under  the  Securities  Exchange  Act  of 
1934. 

D.  1.  After  the  initial  financial  test,  the 
company  must  repeat  the  passage  of  the 
test  within  90  days  after  the  close  of 
each  succeeding  fiscal  year. 

2.  If  a  company  no  longer  meets  the 
requirements  of  paragraph  A  of  this 
section,  the  licensee  must  send  notice  to 
the  Commission  of  intent  to  establish 
alternate  financial  assurance  as 
specified  in  the  Commission's 
regulations.  The  notice  must  be  sent  by 
certified  mail  within  90  days  after  the 
end  of  the  fiscal  year  for  which  the  year 
end  data  show  that  the  company  no 
longer  meets  the  financial  test 
requirements.  The  licensee  must  provide 
alternate  financial  assurance  within  120 
days  after  the  end  of  such  fiscal  year. 

III.  Company  Guarantee 

The  terms  of  self  guarantee  which  an 
applicant  or  licensee  furnishes  must 
provide  that: 

A.  The  gurarantee  will  remain  in  force 
unless  the  licensee  sends  notice  of 
cancellation  by  certified  mail  to  the 
Commission.  Cancellation  may  not 
occur,  however,  during  the  120  days 
beginning  on  the  date  of  receipt  of  the 
notice  of  cancellation  by  the 
Commission,  as  evidenced  by  the  return 
receipt. 

B.  "The  licensee  will  provide  alternate 
financial  assurance  as  specified  in  the 
Commission's  regulations  within  90  days 
after  receipt  by  the  Commission  of  a 
notice  of  cancellation  of  the  guarantee. 
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C.  The  guarantee  and  financial  test 
provisions  must  remain  in  efTect  until 
the  Commission  has  terminated  the 
license  or  until  another  fmancial 
assurance  method  acceptable  to  the 
Commission  has  been  put  into  effect  by 
the  licensee. 

D.  The  licensee  will  promptly  forward 
to  the  Commission  and  the  licensee's 
independent  auditor  all  reports  filed  by 
the  licensee  (in  its  capacity  as  a 
registrant)  with  the  Securities  and 
Exchange  Commission  pursuant  to  the 
requirements  of  section  13  of  the 
Securities  Exchange  Act  of  1934. 

E.  If  at  any  time  the  licensee's  most 
recent  bond  issuance  ceases  to  be  rated 
in  any  category  of  A  or  above  by  either 
Standard  and  Poor's  or  Moody's,  the 
licensee  will  provide  notice  in  writing  of 
such  fact  to  the  Commission  within  20 
days  after  publication  of  the  change  by 
the  rating  service. 

3.  In  §  40.36,  the  introductory  text  of 
paragraph  (e)(2)  is  revised  to  read  as 
follows: 

Section  40.36    Financial  Assurance  and 
Recordkeeping  for  Decommissioning 

*  *        *        •        • 

(e)  •  *  • 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be  in 
the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit  A  parent 
company  guarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  A  of  10  CFR  part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  A  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  B  of  10  CFR  part  30.  A 
guarantee  by  the  applicant  or  the 
licensee  may  not  be  used  in  combination 
with  any  other  financial  methods  to 
satisfy  die  requirements  of  this  section 
or  in  any  situation  where  the  applicant 
or  licensee  has  a  parent  company 
holding  ma)ority  control  of  the  voting 
stock  of  the  company.  Any  surety 
method  or  insurance  used  to  provide 
financial  assurance  for  decommissioning 
must  contain  the  following  conditions: 

*  '     •        *        •        • 

4.  In  §  50.75,  ttie  introductory  text  of 
paragraphs  (e](l)(iii)  and  (e](2}(iii)  are 
revised  to  read  as  follows: 


Section  50.75    Reporting  and 
Recordkeeping  for  Decommissioning 
Planning 

•  •        •        •        *    ,       • 

(e)  *  •  * 

(1)  •  *  * 

(iii)  A  surety  method,  insurance  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be  in 
the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit.  Any  surety 
method  of  insurance  used  to  provide 
financial  insurance  for  decommissioning 
must  contain  the  following  conditions. 

•  •        •        •        • 

(2)  *  •  • 

(iii)  A  surety  method,  insurance,  or 
other  guarantee  method.  A  parent 
company  guarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  A  of  10  CFR  part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  A  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  B  of  10  CFR  part  30.  A 
guarantee  by  the  applicant  or  the 
licensee  may  not  be  used  in  combination 
with  any  other  financial  methods  to 
satisfy  die  requirements  of  this  section 
or  in  any  situation  where  the  applicant 
or  licensee  has  a  parent  company 
holding  majority  control  of  the  voting 
stock  of  the  company. 
***** 

5.  In  S  70.25,  the  introductory  text  of 
paragraph  (f)(2)  is  revised  to  read  as 
follows: 

Section  70.25    Financial  Assurance  and 
Recordkeeping  for  Decommissioning 

•  *        •        •        *     _ 

(0  *  *  * 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be  in 
the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  guarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  A  of  10  CFR  part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  A  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 


guarantee  and  test  are  as  contained  ir 
appendix  B  of  10  CFR  part  30.  A 
guarantee  by  the  applicant  or  the 
licensee  may  not  be  used  in  combination 
with  any  other  financial  methods  to 
satisfy  the  requirements  of  this  section 
or  in  any  situation  where  the  applicant 
or  licensee  has  a  parent  company 
holding  majority  control  of  the  voting 
stock  of  the  company.  Any  surety 
method  or  insurance  used  to  provide 
financial  assurance  for  decommissioning 
must  contain  the  following  conditions: 
***** 

6.  In  §  72.30,  the  introductory  text  of 
paragraph  (c)(2)  is  revised  to  read  as 
follows: 

Section  72.30    Decommissioning 

planning,  including  financing  and 

recordkeeping 

•        *        •        *        • 

(c)  *  *  • 

(2)  A  surety  method,  insurance,  or 
other  guarantee  method.  These  methods 
guarantee  that  decommissioning  costs 
will  be  paid.  A  surety  method  may  be  in 
the  form  of  a  surety  bond,  letter  of 
credit,  or  line  of  credit.  A  parent 
company  guarantee  of  funds  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  A  of  10  CFR  part  30.  A  parent 
company  guarantee  may  not  be  used  in 
combination  with  other  financial 
methods  to  satisfy  the  requirements  of 
this  section.  A  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  B  of  10  CFR  part  30.  A 
guarantee  by  the  applicant  or  the 
licensee  may  not  be  used  in  combination 
with  any  other  financial  methods  to 
satisfy  the  requirements  of  this  section 
or  in  any  situation  where  the  applicant 
or  licensee  has  a  parent  company 
holding  majority  control  of  the  voting 
slock  of  the  company.  Any  surety 
method  or  insurance  used  to  provide 
financial  assurance  for  decommissioning 
must  contain  the  following  conditions: 
***** 

(Note:  The  petitioners'  lujg^sted 
amendment  to  10  CFR  pari  72  was  presented 
as  an  amendment  to  (  72.18,  which  was 
amended  by  the  final  rule  published  June  Z7, 
1988  (53  FR  24055).  When  part  72  was  revised 
on  August  19. 1988  (53  FR  31658],  the  section 
containing  the  provisions  applicable  to 
decommissioning  was  recodified  as  S  72J0.) 

Supportiag  Information 

The  petitioners  assert  that,  coupled 
with  an  appropriately  demanding 
financial  test  and  annual  recertification. 
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self-guarantee  by  a  licensee  clearly 
provides  reasonable  assurance  that 
sufficient  decommiaBioning  funds  will  be 
available.  The  petitioners  state  that 
whatever  incremenfel  assurance  of 
funding  availability  may  be  achieved  by 
a  separate  parent  guarantee  may  also  be 
achieved  by  a  licensee's  self-guarantee 
when  the  hcensee  can  show  that  it  is 
substantially  less  lively  to  face 
bankruptcy  than  a  darent  guarantor 
qualifying  under  appendix  A  to  10  CFR 
part  30.  The  stricterlfmancial  test 
criteria  suggested  by  the  petitioners,  in 
their  view,  more  thapi  ofTset  the  beneHts 
derived  from  segregating  a  parent 
company's  assets  in  the  event  of  a 
bankruptcy  by  the  s  iibsidiary  licensee. 

The  petitioners  b<  lieve  that  an 
adequate  early  warting  system  can  be 
established  to  predict  a  licensee's 
inability  to  meet  its  tinancial 
obligations.  Therefo  re,  there  is  no 
reason  not  to  accepi  the  assets  of  the 
licensee  itself  as  thq  basis  for 
decommissioning  fuiiding  assurance  for 


rding  to  the 
onmental 
cepts  self- 
d  of  providing 
of  funding  of  the 


its  own  licenses.  Ac 

petitioners,  the  Envij 

Protection  Agency 

guarantee  as  a  meth 

Financial  assurance 

closure  of  hazardou  i  waste  facilities. 

The  petitioners  b«  lieve  that  the  bond 
rating  requirements  contained  in  their 
suggested  amendme|its  provide  an 
effective  early  warning  system 
concerning  changes  on  a  licensee's 
Hnancial  condition  which  may  adversely 
affect  the  availability  of  funds  for 
decommissioning.  Bond  ratings  are 
assigned  by  independent  entities  such 
as  Standard  and  Poi  ir's  or  Moody's  and 
are  based  on  their  e  valuations  of 
relative  investment  qualities  of  bonds 
and  the  creditworth  ness  of  their  issuers. 
The  bond  rating  givi  n  an  issuance 
reflects  past,  presen  t,  and  future  risks. 
Bond  ratings  are  noi  static.  They  change 
in  time  to  reflect  the  changing  Hnancial 
condition  of  an  issui  t. 

According  to  the  fetitioners.  statistics 
indicate  that  rating  iystems  work  as 
predictive  tools.  Th^  petitioners  state 
that  bonds  holding  latings  of  "A"  or 
better,  the  petitioners'  suggested 
threshold,  have  an  e  xtremeiy  low 
default  rate  over  bo  h  short  and  long 
periods  of  time.  The  petitioners  indicate 
that  the  incidence  o  any  issuer  rated 
"A"  or  better  defaulting  within  6  years 
following  the  receip ;  of  a  rating  of  "A" 
or  better  is  less  thar  one  percent.  The 
petitioners  state  that  this  attests  to  both 
the  Hnancial  quality  of  the  issuers  who 
are  rated  "A"  or  beljler  as  well  as  the 
integrity  of  the  ratinjgs  system  as  a 


method  of  assessing 


future  strength  of  th  >  issuers. 


the  current  and 


The  petitioners  note  that  the  average 
default  rates  since  1970  for  issuers  rated 
"Baa"  is  more  than  four  times  higher 
than  the  average  one  year  default  rates 
of  issuers  rated  "A"  or  better.  In 
addition.  6  years  after  the  ratings  were 
issued  the  average  cumulative  default 
rates  for  issuers  rated  "Baa"  are 
approximately  two  and  a  half  times 
greater  than  the  default  rates  for  issuers 
rated  "A"  or  better,  3  to  5  years  after  the 
ratings  were  issued  the  average  default 
rates  for  issuers  rated  "Baa"  were 
approximately  three  times  the  rates  for 
issuers  rated  "A"  or  better,  and  in  the 
second  year  after  the  ratings  were 
issued  the  default  rates  for  issuers  rated 
"Baa"  were  at  least  five  times  the  rates 
for  issuers  rated  "A"  or  better.  The 
petitioners  point  out  that  a  rating  of 
"Baa"  constitutes  an  acceptable  rating 
for  parent  company  guarantors  under 
the  current  decommissioning  rule. 

The  petitioners  state  that  these 
statistical  comparisons  clearly 
demonstrate  that  a  guarantee  by  a 
licensee  holding  an  "A"  bond  rating 
offers  substantially  greater  protection 
than  a  company  holding  a  "Baa"  bond 
rating.  Therefore,  the  petitioners  believe 
that  their  suggested  amendments 
provide  more  than  reasonable  assurance 
of  adequate  funds  for  decommissioning. 

In  addition,  the  petitioners  believe 
that  the  suggested  requirement  that  a 
licensee  notify  the  NRC  of  a  change  in 
its  bond  rating  that  removed  the 
licensee  using  a  self-guarantee  of  "A"  or 
better  provides  the  NRC  ample  early 
warning  of  a  licensee's  potential 
economic  distress.  Coupled  with  the 
other  reports  that  the  NRC  would 
receive  if  the  suggested  amendments 
were  adopted,  the  petitioners  believe 
that  the  NRC  would  be  apprised  of 
significant  financial  developments  in 
time  to  require  a  licensee  to  take  any 
appropriate  corrective  action. 

Request  for  Comments 

In  addition  to  comment  on  the 
proposed  petition  and  the  petitioners' 
proposed  criteria,  the  NRC  is  soliciting 
public  comment  on — 

(1)  What  other  criteria,  if  any,  might 
be  proposed  for  self-guarantee  and  the 
basis  for  the  criteria:  and 

(2)  Information  as  to  the  number  or 
percentage  of  NRC  licensees  that  might 
be  able  to  comply  with  the  self- 
guarantee  criteria  proposed  by  the 
petitioners  or  any  other  self-guarantee 
criteria  proposed  by  the  conunenter. 

Dated  at  Rockviile.  Maryland,  this  17th  day 
of  September  1991. 


For  the  Nuclear  Regulatory  Commission, 
lames  M.  Taylor, 

Executive  Director  for  (^rations. 
IFR  Doc.  91-23098  Filed  9-24-91;  &45  am) 
MLUNOCOOC  79M-«1-« 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4. 10, 102, 134  AND  177 

Proposed  Customs  Regulatlorts 
Amendments  Regarding  Rules  of 
Origin  Applicable  to  Imported 
Mercttandise 

agency:  Customs  Service.  Department 
of  the  Treasury, 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations  to  set 
forth  a  uniform  rule  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise  which  is  wholly 
obtained  or  produced  in  a  single 
country.  The  document  also  proposes  to 
amend  the  Customs  Regulations  to 
establish  rules,  applicable  for  all 
purposes  except  for  purposes  of 
Government  procurement,  antidumping 
actions,  countervailing  duty  actions,  and 
certain  duty-preference  programs,  for 
determining  the  country  of  origin  of 
imported  base  metals  and  articles  of  - 
base  metal  which  are  not  wholly 
obtained  or  produced  in  a  single  country 
and  which  are  classifiable  in  chapters  72 
through  83  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  proposed  rules  are  intended  to 
replace  the  present  country  of  origin 
rules  with  more  objective  and 
transparent  standards  which  will 
provide  greater  certainty  and 
predictability  for  both  the  trade 
community  and  the  Customs  Service  in 
making  country  of  origin  determinations 
required  under  existing  laws  and 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  November  25, 1991. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119,  U.S.  Customs  Service,  1301 
Constitution  Avenue.  NW.,  Washington. 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Valentine,  Office  of  Regulations 
and  Rulings  (202-586-8530). 
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BUPPLEMENTMIV  INPORMATIOK 
Background 

All  goods  imported  into  the  United 
States  are  subject  to  a  determination  as 
to  their  country  of  origin  because  origin 
determinations  affect  the  treatment  of 
imported  goods.  Admissibility,  duty 
assessment,  country  of  origin  marking, 
and  quota  administration  are  examples 
of  trade  issues  which  involve  origin 
determinations. 

The  rules  or  origin  as  historically 
applied  in  the  United  States  do  not  have 
a  statutory  basis.  Rather,  they  reflect 
tests  and  criteria  developed  through  the 
years  in  judicial  decisions  and  in 
Customs  interpretations  of  those  judicial 
decisions.  In  more  recent  years,  the 
importance  of  rules  of  origin  has  been 
demonstrated  by  the  adoption  of 
statutory  or  regulatory  origin  rules 
applicable  in  speciflc  contexts,  including 
for  purposes  of  government 
procurement,  certain  duty-preference 
programs,  and  the  U.S.  textile  import 
program. 

An  article  may  be  grown  or  mined  or 
otherwise  extracted  from  the  ground  in 
a  country  and  not  be  further  processed 
prior  to  exportation.  Such  an  article  is 
"wholly  the  growth  or  product"  of  that 
country  and  as  such  has  its  origin  in  that 
country  because  it  reflects  no  materials 
or  processing  attributable  to  any  other 
country.  Similarly,  an  article  may  be 
processed  or  manufactured  exclusively 
in  a  country  from  materials  wholly 
grown  or  produced  in  that  same  country. 
In  such  a  case  the  article  is  "wholly  the 
product  or  manufacture"  of  that  country 
and  thus  has  its  origin  in  that  country 
because,  again,  it  reflects  no  materials 
or  processing  attributable  to  any  other 
country.  The  U.S.  origin  rule  in  these 
cases  is  expressed  by  the  phrase 
"wholly  the  growth,  product,  or 
manufacture  of  a  country"  (or  "wholly 
grown,  produced,  or  manufactured  in  a 
country"). 

The  more  problematic  origin 
determinations  arise  when  an  article  is 
not  wholly  the  growth,  product,  or 
manufacture  of  a  country,  which  means 
that  the  product  in  question  incorporates 
or  reflects  materials  or  processing  or 
both  that  are  attributable  to  two  or  more 
countries.  In  such  cases  origin  is 
determined  based  on  the  effect  of 
processing  performed  on  imported 
materials  or  articles  which  originated  in 
another  country.  Under  the  traditional 
judicially-developed  test,  the  processing 
must  be  such  that  it  results  in  a  "new 
and  di^erent  article"  (or  "new  and 
different  article  of  commerce")  having  a 
"new  name,  character,  and  use"  which 
is  different  from  that  which  existed  prior 
to  the  processing;  Customs  has 
expressed  this  test  as  the  "substantial 


transformation"  rule.  Under  this  rule,  the 
country  of  origin  of  an  imported  article 
is  considered  to  be  the  las!  country  in 
which  a  substantial  transformation  took 
place  (in  other  words,  the  country  in 
which  the  imported  article  assumed  its 
flnal  and  distinctive  identity  prior  to 
importation). 

Notwithstanding  the  long  history  of 
the  substantial  transformation  rule,  its 
administration  has  not  been  without 
problems.  These  problems  devolve  from 
the  fact  that  application  of  the 
substantial  transformation  rule  is  on  a 
case-by-case  basis  and  often  involves 
subjective  judgments  as  to  what 
constitutes  a  new  and  different  article  or 
as  to  whether  processing  has  resulted  in 
an  article  with  a  new  name,  character, 
and  use.  As  a  result,  application  of  the 
substantial  transformation  rule  has 
remained  essentially  non-systematic  in 
that  a  judicial  or  administrative 
determination  in  one  case  more  often 
than  not  has  little  or  no  bearing  on 
another  case  involving  a  different 
factual  pattern.  Thus,  while  judicial  and 
administrative  decisions  Involving  the 
substantial  transformation  rule  may 
have  some  precedential  value  as 
restatements  or  refinements  of  the  basic 
rule,  they  are  often  of  httle  assistance  in 
resolving  individual  cases  involving  the 
myriad  of  issues  or  tests  that  have 
arisen  under  those  precedents,  such  as 
the  distinction  between  producer's 
goods  and  consumer's  goods,  the 
significance  of  further  manufacturing  or 
flnishing  operations,  and  the  issue  of 
dedication  to  use.  The  very  fact  that  the 
substantial  transformation  rule  has  been 
the  subject  of  a  large  number  of  judicial 
and  administrative  determinations  is 
testament  to  the  basic  problem:  The 
case-by-case  approach,  involving 
application  of  the  rule  based  on  speciflc 
sets  of  facts,  has  led  to  varied  case- 
speciflc  interpretations  of  the  basic  rule, 
resulting  in  a  lack  of  predictability 
which  in  turn  has  engendered  some 
uncertainty  both  within  Customs  and  in 
the  trade  community  as  regards  the 
effect  which  a  particular  type  of 
processing  should  have  on  an  origin 
determination. 

On  January  2, 1988,  the  United  States 
and  Canada  entered  into  the  United 
States-Canada  Free-Trade  Agreement 
(CFTA),  the  objectives  of  which  include 
the  elimination  of  Customs  duties  and 
other  barriers  to  trade  in  goods  and 
services  between  the  two  countries. 
Chapter  3  of  the  CFTA  sets  forth  rules 
for  determining  the  origin  of  goods  for 
purposes  of  duty  preference  under  the 
CFTA.  Those  rules,  which  are  set  forth 
in  General  Note  3(c)(vii),  HTSUS. 
provide  that  goods  will  have  their  origin 


(1)  in  the  country  in  which  they  are 
wholly  obtained  or  produced,  or  (2)  in 
the  case  of  goods  not  wholly  obtained  or 
produced  in  a  country,  in  the  country  in 
which  they  were  transformed  so  as  to  be 
subject  to  a  specifled  change  in  tariff 
classification  (with  minimum  value- 
added  requirements  applying  in  addition 
to  a  tariff  classiflcation  change  in 
certain  cases).  The  CFTA  change  in 
tariff  classification  standard  was 
specifically  developed  as  an  alternative 
to  the  traditional  substantial 
transformation  rule  in  order  to  obviate 
the  problems  described  above.  Customs 
believes  that  the  CFTA  approach,  by 
virtue  of  its  greater  specificity,  provides 
more  objectivity,  transparency,  and 
predictability  in  origin  determinations 
and  therefore  should  be  used  as  the 
basis  for  a  new  rule  of  origin  that  would 
apply  for  all  purposes  except  where 
different  origin  standards  are 
speciflcally  prescribed  by  statute. 

Discussion  of  Proposals 

General 

Customs  proposes  to  add  to  the 
Customs  Regulations  a  new  part  102 
entitled  "Rules  of  Origin"  setting  forth 
standards  for  determining  the  country  of 
origin  of  merchandise  imported  into  die 
United  States,  based  on  the  CFTA 
approach.  Proposed  S  102.1(c)  and  (e) 
deflne  "substantially  transformed"  and 
"wholly  obtained  or  produced  in  a 
country"  respectively,  and  proposed 
§  102.11  sets  forth  the  basic  origin  rules 
to  which  these  definitions  relate. 

The  proposed  "wholly  obtained  or 
produced  in  a  coimtry"  deflnition 
follows  the  deflnition  used  in  the  CFTA 
and  (except  in  the  case  of  waste  and 
scrap  which  present  particular  problems 
and  thus  are  treated  under  the  CFTA  as 
if  they  originated  as  raw  materials)  is 
consistent  with  the  position  Customs 
has  always  taken  regarding  the  concept 
of  goods  "wholly"  grown,  produced  or 
manufactured  in  one  country,  including 
under  the  Generalized  System  of 
Preferences  (GSP)  and  Caribbean  Basin 
Initiative  (CBI)  statutes  and  regulations 
which  incorporate  "wholly"  language  as 
part  of  their  origin  rules.  Since  the 
proposed  rule  regarding  goods  "wholly 
obtained  or  produced  in  a  country"  is 
consistent  with  present  law.  Customs 
intends  that  the  rule  apply  for  all        , 
purposes  (for  example,  for  duty 
assessment  and  country  of  origin 
marking  purposes]  under  the  Customs 
and  related  laws  and  the  navigation 
laws  of  the  United  States. 

The  "substantially  transformed" 
deflnition  and  rule  follow  the  CFTA 
change  in  tarifl'  classiflcation  principle. 
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The  proposed  standbrds  would  apply  to 
all  goods  for  which  the  change  in  tariff 
classification  criteria  are  specified  in 
part  102  and  would  ppply  for  all 
purposes  except  fori  (a)  Duty  preference 
eligibility  under  General  Notes  3(a)(iv) 
and  (c).  HTSUS  (involving  U.S.  insular 
possessions,  the  GSl*,  the  Automatic 
Products  Trade  ActJ  the  Agreement  on 
Trade  in  Qvil  Aircrifl  the  CFTA,  the 
CBI.  and  the  United'States-Israel  Free 
Trade  Area  Agreement)  for  which 
additional,  or  different,  rules  of  origin 
are  applied:  (b)  country  of  origin 
determinations  invciving  Government 
procurement,  as  to  which  different  rules 
of  origin  apply  undet'  statute;  and  (c) 
antidumping  and  countervailing  duty 
actions.  Therefore,  lor  example,  the 


proposed  standards 


would  apply  for  all 


country  of  origin  marking  purposes 
whether  or  not  the  ^ods  are  eligible  for 
GSP.  CFTA,  CBI,  ettt..  duty  treatment 
(e.g.,  a  good  may  be  marked  "made  in 
Canada"  but  not  be  eligible  for  CFTA 
preferential  duty  trgatment.)  On  the 
other  hand,  if  the  inlported  goods  are  not 
covered  by  change  in  tariff  classification 
criteria  in  part  102.  ttie  old  (current) 
standard  would  corainue  to  apply. 
Although  Customs  qt  present  is 
proposing  to  set  forth  change  in  tariff 
classification  criteria  only  for  base 
metal  products  as  discussed  below. 
Customs  intends  to  publish  further 
proposals  in  the  future  covering  other 
groups  of  products  ijo  that,  as  is  done 
under  the  CFTA,  paft  102  eventually  will 
incorporate  change  tn  tariff 
classification  criterik  for  all  products 
covered  by  chapter^  1-97  of  the  HTSUS, 
at  which  time  the  olp  origin  standard 
will  cease  to  apply  Except  where 
specifically  set  forth  by  statute. 

This  document  also  proposes  to 
amend  certain  provisions  in  parts  4, 10 
and  134  of  the  Cust(^ms  Regulations  in 
order  to  ensure  consistency  with  the 
new  substantial  transformation  rule  set 
forth  in  proposed  part  102.  These 
proposed  amendments  mainly  concern 
existing  provisions  ^hich  refer  to  "new 
and  different  articled'  and/or 
"substantial  transformation"  and  are 
intended  to  ensure  that  (1)  the  new  rule 


change  in  tariff 

are  specified  in 

the  old  rule  will 

The 


will  be  applied  whe: 
classification  criteril 
new  part  102  and  (2 
continue  to  apply  injall  other  cases 
proposed  amendmei  its  to  part  134 
concerning  country  )f  origin  marking 
also  clari^  that  the  substantial 
transformation  rule  Used  for  identifying 
an  ultimate  purchaser  is  the  same  rule 
as  that  used  for  det(  rmining  the  country 
of  origin  of  a  foreigr  article  imposed  into 
the  United  States.  F  nally.  because  the 
GSP,  CBI  and  Govei  nment  procurement 


regulations  refer  to  goods  which  are 
wholly  "the  growth,  product,  or 
manufacture"  (rather  than  wholly 
"obtained  or  produced"  as  provided  in    . 
proposed  part  102).  and  in  consideration 
of  the  fact  that  the  terms  have 
essentially  the  same  meaning,  this 
document  proposes  to  amend  those 
regulations  by  Including  cross- 
references  to  the  definition  set  forth  in 
proposed  S  102.1(e). 

Steel  and  Other  Base  Metal  Products 

The  determination  of  the  country  of 
origin  of  steel  and  other  base  metal 
-products  of  chapters  72-83.  tflSUS.  is  of 
particular  importance  because  special 
legal  requirements  and  restrictions 
apply  to  many  of  these  products.  For 
example,  certain  iron  and  steel  products 
are  subject  to  quantitative  import 
restrictions  under  voluntary  restraint 
arrangements  between  the  United  States 
and  certain  steel-exporting  countries.  In 
addition,  special  country  of  origin 
marking  requirements  apply  to  certain 
imported  pipe  and  pipe  fittings. 

Base  metals,  after  refining  and 
forming  into  a  semlfuiished  condition, 
may  be  subjected  to  numerous 
processing  operations,  such  as  hot- 
rolling,  cold-rolling,  heat  treatment, 
surface  conditioning,  surface  coating, 
and  other  processes  which  result  in  flat- 
rolled  products  (plates,  sheet,  strip), 
bars,  rods,  angles,  shapes,  sections, 
wire,  pipes,  tubes,  and  pipe  or  tube 
fittings.  These  products,  and  in 
particular  steel  products,  are  often 
subjected  to  multiple  operations  which, 
for  example,  could  include  a  mechanical 
hot  or  cold  working,  a  heat  treatment, 
and  various  finishing  operations  applied 
to  the  surface.  These  processing 
operations  may  be  performed  at  a  single 
location  or  at  different  locations.  It  is 
not  uncommon  for  flat-rolled  steel  to  be 
produced  in  one  country  and  shipped  to 
a  second  country  for  manufacture  into 
large  diameter  pipe  which  is  then  sent  to 
a  third  country  for  heat  treatment  and 
surface  finishing.  Similarly,  flat-rolled 
products  processed  from  ingots  into 
cold-rolled  condition  in  one  country  are 
often  shipped  to  a  second  country  for 
annealins  and  surface  finishing. 

Legal  determinations  by  the  courts 
and  Customs,  involving  complex 
processing  operations  in  multiple 
countries  such  as  those  described 
above,  have  not  provided  a  consistent 
rationale  which  would  permit  the  base 
metal  industries  to  predict  with 
acceptable  commercial  certainty  the 
likely  outcome  of  an  origin 
determination  so  that  import 
requirements  and  restrictions  could  be 
anticipated  prior  to  importation  of  a 
specific  product.  For  example,  in 


attempting  to  follow  the  opinion  in 
Midwood  Industries  v.  United  States, 
313  F.  Supp.  951  (Customs  Court  1970). 
Customs  has  issued  rulings  based  on  a 
balanciiig  of  criteria  that  varied  in 
importance  from  one  product  under 
consideration  to  another.  Thus,  a 
decision  citing  Midwood  as  authority 
may  be  based  on  the  number  of 
processing  operations  performed  rather 
than  on  the  nature  of  the  processing.  As 
another  example,  in  Ferrostaal  Metals 
Corp.  V.  United  States.  664  F.  Supp.  535 
(CIT  1987),  the  court  held  that  full-hard 
cold-rolled  steel  sheet  was  substantially 
transformed  into  annealing  and 
galvanized  cold-rolled  steel  sheet  by  a 
continuous  annealing  and  hot-dip 
galvanizing  process,  thereby  overturning 
a  Customs  country  of  origin 
determination  which  had  involved  that 
type  of  processing.  However,  under  a 
current  Customs  ruling,  steel  sheet, 
when  processed  only  by  hot-dip 
galvanizing,  is  not  considered  to  be 
substantially  transformed. 

Except  for  a  few  instances  in  which  a 
value-added  requirement  is  included, 
the  CFTA  origin  rules  for  base  metals 
and  articles  of  base  metal  demonstrate 
the  basic  premise  behind  the  CFTA 
change  in  tariff  classification  rule; 
Specific  changes  in  tariff  classification 
reflect  changes  that  are  physically  and 
commercially  significant  for  purposes  of 
making  origin  determinations. 
Accordingly,  proposed  §  102.26  set  forth 
in  this  document  is  based  on  the  change 
in  tariff  classification  criteria  applicable 
to  base  metals  and  articles  of  base 
metal  under  the  CFTA.  As  a  practical 
matter,  the  criteria  set  forth  in  proposed 
§  102.26  in  most  cases  will  not  yield 
significantly  different  origin 
determination  results  than  those 
reached  under  the  traditional 
substantial  transformation  rule. 
However,  Customs  believes  that 
application  of  the  proposed  new  criteria 
will  significantly  facilitate  the  origin 
determination  process  as  regards  these 
types  of  products. 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments 
(preferably  in  triplicate)  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  S  1-4,  Treasury  Department 
Regulations  (31  CFRl.4),  and 
S  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)).  on  normal  business  days 
between  the  hours  of  9  a.m.  and  4;30 
p.m.  at  the  Regulations  and  Disclosure 
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Law  Branch,  room  2119,  Customs 
Service  Headquarters,  1301  Constitution 
Avenue  NW..  Washington.  DC. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  it  is  certified  that  the  proposed 
regulations  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposed  amendments 
are  not  subject  to  the  regulatory 
analysis  or  other  requirements  of  5 
U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  4 

Customs  duties  and  inspections. 
Freight,  Harbors,  Imports,  Maritime 
carriers,  Reporting  and  recordkeeping 
requirements,  Vessels. 

19  CFR  Part  10 

Customs  duties  and  inspections, 
Lnports. 

19  CFR  Part  102 

Customs  duties  and  inspections. 
Imports.  Rules  of  origin. 

19  CFR  Part  134 

Customs  duties  and  inspections, 
Imports,  Labeling.  Packaging  and 
containers. 

19  CFR  Part  177 

Imports,  Administrative  practice  and 
procedures. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  it  is  proposed  to  amend 
chapter  I  of  title  19.  Code  of  Federal 
Regulations  (19  CFR  chapter  I),  as  set 
forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C.  66, 1624; 
46  U,S.C  App.  3. 


2.  Section  4.80b  is  amended  by  adding 
a  sentence  at  the  end  of  paragraph  (a)  to 
read  as  follows: 

§  4.80b    CoMtwiM  traneportation  of 

merctwndis*. 

(a)  •  *  *  For  purposes  of  determining 
whether  merchandise  is  manufactured 
or  processed  into  a  new  and  different 
product  under  this  section,  the  rules  set 
forth  in  part  102  of  this  chapter 
(regarding  the  determination  of  whether 
goods  are  substantially  transformed  in  a 
country]  shall  apply  if  the  merchandise 
in  question  is  classifiable  in  a  chapter  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  for  which  change  in  tariff 
classification  criteria  are  prescribed  in 
that  part. 


PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202, 1481. 1484. 
1498,1508.1623,1624. 

2.  Section  10.12  is  amended  by 
revising  the  last  sentence  of  paragraph 
(e)  to  read  as  follows: 

Siai2    Definition*. 

***** 

(e)  *  *  *  If  the  article  consists  wholly 
or  partially  of  foreign  components  or 
materials,  the  manufacturing  process 
must  be  such  that  the  foreign 
components  or  materials  have  been 
substantially  transformed  as  provided  in 
§  10.14(b]  of  this  part. 

3.  Section  10.14  is  amended  by 
revising  the  text  in  paragraph  (b) 
preceding  the  examples  to  read  as 
follows: 

§  10.14    Fabricated  components  subject  to 
ttw  exemption. 

***** 

(b)  Substantial  transformation  of 
foreign-made  articles  or  materials. 
Foreign-made  articles  or  materials  will 
become  products  of  the  United  States  if 
they  undergo  a  process  of  manufacture 
in  the  United  States  which  results  in 
their  substantial  transformation. 
Substantial  transformation  occurs  when 
a  manufacturing  process  results  in  any 
change  in  tariff  classification  specified 
in  part  102  of  this  chapter,  or,  in  the  case 
of  an  article  or  material  classified  in  a 
chapter  of  the  HTSUS  for  which  change 
in  tariff  classification  criteria  are  not 
prescribed  in  part  102  of  this  chapter, 
when,  as  a  result  of  a  manufacturing 
process,  a  new  and  different  article  or 
material  emerges  having  a  name, 
qharacter,  and  use  distinct  from  that  of 


the  article  or  material  from  which  it  was 
so  transformed.  The  mere  finishing  or 
modification  of  a  partially  or  nearly 
complete  foreign  product  in  the  United 
States  normally  will  not  result  in  the 
substantial  transformation  of  such 
product  and  it  remains  the  product  of  a 
foreign  country. 
***** 

4.  Section  10.171  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 

follows: 

§iai71    General. 

(c)  Wholly  the  growth,  product,  or 
manufacturer  defined.  For  purposes  of 
§S  10.171  through  10.178.  the  expression 
"wholly  the  growth,  product,  or 
njanufacture"  refers  to  articles  and 
materials  wholly  obtained  or  produced 
within  the  meaning  of  {  102.1(e)  of  this 
chapter. 

5.  Section  10.191  is  amended  by 
revising  paragraph  (b)(3]  to  read  as 
follows: 

S  10.191    GeneraL 

•  *  *  *  • 

(b)  Definitions.  '  *  ' 

(3)  Wholly  the  growth,  product,  or 
manufacture.  For  purposes  of  S  10.191 
through  S  10.198,  the  expression  "wholly 
the  growth,  product,  or  manufacture" 
refers  to  articles  and  materials  wholly 
obtained  or  produced  within  the 
meaning  of  S  102.1(e]  of  this  chapter. 

Part  102  is  added  to  read  as  follows: 
PART  102— RULES  OF  ORIGIN 

oCC* 

102.0  Scope 
8ul>part  A— General 

102.1  Dermitions. 
Sut>part  B— Rules  of  Origin 

102.11    Origin  of  goods. 

102.12-102.25    [Reserved]. 

102.26    Base  metals  and  articles  of  base 

metal. 
102.27-102.32    [Reserved] 

Authority:  19  U.S.C.  66, 1202  (General  Note 
8.  Harmonized  Tariff  Schedule  of  the  United 
States),  1624. 

§102.0    Scop*. 

This  part  sets  forth  rules  for 
determining  the  country  of  origin  of 
imported  goods  for  purposes  of  the 
Customs  and  related  laws  and  the 
navigation  laws  of  the  United  States. 
The  rules  in  this  part  regarding  goods 
wholly  obtained  or  produced  in  a 
country  are  intended  to  apply  for  all 
such  purposes.  The  rules  in  this  part 
regarding  goods  substantially 
transformed  in  a  country  also  are 
intended  to  apply  for  all  purposes 
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except  for  duly-free  Eligibility  under 
trade  programs  or  agreements  and 
except  for  Government  procurement 
origin  determinations,  for  which  other 
rules  are  prescribed  fei  parts  7, 10  or  177 
of  this  chapter,  and  ebccept  for 
antidumping  and  coifitervailing  duty 
actions. 

Sut>part  A- 

§  102.1    Definitions. 

The  following  defiiitions  apply  for 
purposes  of  this  parti 

(a)  Heading.  Heatnng  means  a 
heading  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

(b)  Subheading.  Subheading  means  a 
subheading  of  the  HTSUS, 

(c)  Substantially  tmnsformed.  In  the 
case  of  goods  classinable  in  a  chapter  of 
the  HTSUS  for  whicH  change  in  tariff 
classification  criteri^  are  prescribed  in 
this  part,  such  good»  shall  be  considered 
to  be  substantially  transformed  if  they 
have  been  subjected  to  a  processing 
operation  in  a  country  which  results  in 
any  of  the  prescribed  changes  in 
classification.  For  purposes  of  applying 
this  defmition.  a  mo^  specific  change  in 
tariff  classification  criterion  shall  take 
precedence  over  a  letes  specific  criterion. 

(d)  United  States.  United  States 
means  the  Customs  ierritory  of  the 
United  States  including  any  foreign 
trade  zone  physically  located  within  the 
Customs  territory  of  jthe  United  States. 

(e)  Wholly  obtainkd  or  produced  in  a 
country.  The  expression  wholly 
obtained  or  produced  in  a  country  when 
used  with  reference^  to  goods  means: 

(1)  Mineral  goods  fextracted  in  one 
country: 

(2)  Goods  harvest  >d  in  one  country; 
(3]  Live  animals  b  }m  and  raised  in 

one  country; 

(4)  Goods  (fish,  ah  ellfish.  and  other 
marine  animals]  tak  sn  from  the  sea  by  a 
vessel  registered  or  *ecorded  in  a 
country  and  flying  tl  le  flag  of  that 
country; 

(5)  Goods  produa  d  on  board  a 
factory  ship  from  go  xls  referred  to  in 
paragraph  (e)(4)  of  t  lis  section,  provided 
that  the  factory  ship  is  registered  or 
recorded  in,  and  fly;  ng  the  flag  of,  the 
same  country  as  the  taking  vessel; 

(6)  Goods  taken  h  y  one  country,  or  by 
a  citizen  or  national  of  one  country,  from 
the  seabed  or  beneath  the  seabed 
outside  the  territorial  waters  of  any 
country,  provided  that  the  party  taking 
the  goods  has  the  ri  ^t  to  exploit  such 
seabed; 

(7)  Goods  taken  \k,  or  returned  from, 
space  by  means  of  i  conveyance  owned 


by,  or  registered  in. 


provided  that  the  g(  ods  are  not 


one  country, 


subsequently  subjected  to  a  processing 
operation  in  any  other  country; 

(8)  Waste  and  scrap  derived  from 
manufacturing  operations  and  used 
goods,  provided  that  the  waste  and 
scrap  and  used  goods  were  collected  in 
one  country  and  are  fit  only  for  the 
recovery  of  raw  materials;  or 

(9]  Goods  produced  in  one  country 
exclusively  from  goods  obtained  or 
produced  in  that  same  country  and 
referred  to  in  paragraphs  (e)  (1)  through 
(8)  of  this  sectioa 

Subpart  B— Rules  of  Origin 

§102.11    Origin  of  goods. 

For  purposes  of  this  chapter,  goods 
which  are  wholly  obtained  or  produced 
in  a  country  shall  be  treated  as  having 
their  origin  in  that  country.  For  all 
purposes  of  this  chapter,  except  for 
purposes  of  duty  preference  eligibility 
under  General  Notes  3(a)  (iv)  and  (c), 
HTSUS.  as  to  which  special  rules  of 
origin  apply  as  set  forth  in  part  7  or  part 
10  of  this  chapter,  and  except  for 
purposes  of  country  of  origin 
determinations  involving  Goverrunent 
procuren^ent  as  set  forth  in  subpart  B  of 
part  177  of  this  chapter,  goods  which  are 
not  wholly  obtained  or  produced  in  a 
country  shall  be  treated  as  having  their 
origin  in  the  country  in  which  they  were 
last  substantially  transformed  prior  to 
their  importation  into  the  United  States. 

§§102.12-102.25    [Rssarvsd] 

§  102.26    Bass  mstats  and  articies  of  base 
metaL 

(a)  Goods  classifiable  in  chapters  72 
through  83.  HTSUS,  shall  be  deemed  to 
have  been  substantially  transformed  if 
they  have  undergone  any  of  the 
following  changes  in  tariff  classification: 

(1)  A  change  from  one  HTSUS  chapter 
to  another 

(2)  A  change  to  headings  7206-7207 
from  any  heading  outside  that  group; 

(3)  A  change  to  headings  7208-7216 
from  any  heading  outside  that  group; 

(4)  A  change  to  heading  7217  from  any 
heading  other  than  headings  7213-7215; 

(5)  A  change  to  headings  7218-7222 
from  any  heading  outside  that  group; 

(6)  A  change  to  heading  7223  from  any 
heading  other  than  heading  7221  or 
heading  7222; 

(7)  A  change  to  headings  7224-7228 
from  any  heading  outside  that  group; 

(8)  A  change  to  heading  7229  from  any 
heading  other  than  heading  7227  or 
heading  7228; 

(9)  A  change  to  heading  7307  from  any 
other  heading; 

(10)  A  change  to  heading  7308  from 
any  other  heading,  except  for  changes 
resulting  from  the  following  processes 


performed  on  angles,  shapes,  or  sections 
of  heading  7216: 

(i)  Drilling,  punching,  notching, 
cutting,  cambering,  or  sweeping, 
whether  performed  individually  or  in 
combination; 

(ii)  Adding  attachment  or  weldments 
for  composite  construction; 

(iii)  Adding  attachments  for  handling 
purposes; 

(iv)  Adding  weldments,  connectors,  or 
attachments  to  H-sections  or  1-sections. 
provided  that  the  maximum  dimension 
of  the  weldments.  connectors,  or 
attachments  is  not  greater  than  the 
dimension  between  the  inner  surfaces  of 
the  flanges  of  the  H-sections  or  1- 
sectionr, 

(v)  Painting,  galvanizing,  or  otherwise 
coating; 
or 

(vi)  Adding  a  simple  base  plate 
without  stiffening  elements,  individually 
or  in  combination  with  drilling, 
punching,  notching,  or  cutting,  to  create 
an  article  suitable  for  use  as  a  column: 

111)  A  change  to  headings  7309-7326 
from  any  other  heading; 

(12)  A  change  to  headings  7403-7406 
from  any  heading  outside  that  group 
other  than  headings  7407-7409; 

(13)  A  change  to  headings  7407-7409 
from  any  heading  outside  that  group; 

(14)  A  change  to  subheading  7408.19 
from  any  subheading  outside  heading 
7408; 

(15)  A  change  to  headings  7410-7419 
from  any  other  heading; 

(16)  A  change  to  headings  7505-7506 
from  any  heading  outside  that  group; 

(17)  A  change  to  headings  7507-7508 
from  any  heading  outside  that  group; 

(18)  A  change  to  subheading  7507.20 
from  any  other  subheading; 

(19)  A  change  to  headings  7604-7606 
from  any  heading  outside  that  group; 

(20)  A  change  to  heading  7607  from 
any  other  heading; 

(21)  A  change  to  headings  7608-7616 
from  any  other  heading; 

(22)  A  change  to  headings  7803-7804 
from  any  heading  outside  that  group: 

(23)  A  change  to  headings  7805-7806 
from  any  other  heading; 

(24)  A  change  to  headings  7904-7905 
from  any  heading  outside  that  group; 

(25)  A  change  to  headings  7906-7907 
from  any  other  heading; 

(26)  A  change  to  headings  8003-8004 
from  any  heading  outside  that  group; 

(27)  A  change  to  headings  6005-8007 
from  any  other  heading; 

(28)  A  change  to  subheading  8005.10 
from  any  other  subheading:  or 

(29)  A  change  to  any  of  the  following 
subheadings  from  any  other  subheading: 
8101.92,  8101.99,  8102.92,  8102.99.  8103.90, 
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8104.90.  8105.90.  8107.90.  8108.90. 8109.90. 
8112.19.  or  8112.91. 
(b)  [Reserved] 

§§102^-102.32    [RaMrved] 

PART  134— COUNTRY  OF  ORIGIN 
MARKING 

1  The  authority  citation  of  or  Part  134 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  'he  United  States).  1304, 1624. 

2.  Section  134.1  is  amended  by 
revising  paragraph  (b),  redesignating 
paragraphs  (d),  (e),  and  (f)  as  (e),  (f).  and 
(g),  adding  paragraph  (d),  and  revising 
newly  redesignated  paragraphs  (e)(1) 
and  (e)(2)  to  read  as  follows: 

§134.1    D«finitk>ns. 


(b)  Country  of  origin.  Country  of 
origin,  when  used  with  reference  to  any 
article  of  foreign  origin  imported  into  the 
United  States,  means  the  country  in 
which  the  article  was  wholly  obtained 
or  produced  within  the  meaning  of 
§  102.1(e)  of  this  chapter,  or.  in  the  case 
of  an  article  not  wholly  obtained  or 
produced  in  one  country,  the  country 
where  the  article  last  underwent  a 
substantial  transformation  prior  to  its 
importation  into  the  United  States. 
*        *        *        •        * 

(d)  Substantial  transformation. 
Substantial  transformation  occurs  when 
a  processing  operation  results  in  any 
change  in  tariff  classification  specified 
in  part  102  of  this  chapter,  or.  in  the  case 
of  an  article  classified  in  a  chapter  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  for  which  change  in  tariff 
classification  criteria  are  not  prescribed 
in  part  102  of  this  chapter,  when,  as  a 
result  of  a  processing  operation,  a  new 
and  different  article  emerges  having  a 
new  name,  character,  and  use. 

(e)  Ultimate  purchaser.  *  *  * 

(1)  If  an  imported  article  will  be  used 
in  further  processing,  the  processor  will 
be  the  ultimate  purchaser  if  he  subjects 
the  imported  article  to  a  process  which 
results  in  a  substantial  transformation  of 
the  article. 

(2)  If  the  process  does  not  result  in  a 
substantial  transformation  of  the 
imported  article,  the  consumer  or  user  of 
the  article,  who  obtains  the  article  after 
the  processing,  will  be  regarded  as  the 
ultimate  purchaser. 

3.  Section  134.35  is  revised  to  read  as 
follows: 


§134.35    ArtidM  MilMtantiaily 
transf oniMd  after  Importation. 

If  an  imported  article  will  be  used  in 
further  processing  in  the  United  States, 
the  processor  will  be  considered  the 
ultimate  purchaser  if  the  process  results 
in  a  substantial  transformation  of  the 
imported  article.  In  such  a  case,  the 
imported  article  is  excepted  from 
individual  marking  pursuant  to  19  U.S.C. 
1304(a)(3)(D)  and  §  134.32(d)  of  this  part, 
provided  the  container  in  which  it  is 
imported  will  reasonably  indicate  the 
country  of  origin  of  the  article  to  the 
ultimate  porchaser. 

PART  177— ADMINISTRATIVE 
RULINGS 

1.  The  general  authority  citation  for 
part  177  continues  to  read  as  follows: 

Authority:  S  U.S.C.  301. 19  U.S.C.  66. 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States],  1624,  unless  otherwise 
noted. 

§177.22    [Amended] 

2.  Section  177.22(a)  is  amended  by 
adding  at  the  end  the  following 
sentence:  "The  expression  "wholly  the 
growth,  product,  or  manufacture"  refers 
to  articles  wholly  obtained  or  produced 
within  the  meaning  of  S  i02.1(e)  of  this 
chapter." 

Carol  Hallett, 
Commissioner  of  Customs. 

Approved:  September  20, 1991 
Peter  K.  Nunez. 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  91-23080  Filed  9-24-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  963 

(Docket  No.  R-91-154S:  FR-2856-P-01] 

RIN  2577-AA86 

Public  Housing— Contracting  With 
Resident-Owned  Businesses 

aqency:  O^ice  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  title  24  by  adding  a  new  part  963. 
Part  963  would  provide  a  public  housing 
agency  (PHA)  with  the  option  of 
utilizing  an  alternative  procurement 
process  when  contracting  with 
businesses  owned  in  substantial  part  by 
public  housing  residents  (resident- 


owned  businesses)  for  public  housing 
services,  supplies,  or  construction.  The 
alternative  procurement  process  would 
be  based  on  the  established 
procurement  procedures  and 
requirements  set  forth  in  the 
Department's  regulations  at  24  CFR 
85.36,  but  solicitation  would  be  limited 
to  resident-owned  businesses.  The 
purpose  of  this  rule  is  to  enhance  the 
economic  opportunities  available  to 
public  housing  residents  by  facilitating 
the  award  of  public  housing  contracts  to 
resident-owned  businesses  that  are 
capable  of  performing  successfully 
under  a  proposed  PHA  contract,  at  a 
reasonable  price. 

DATES:  Comment  Due  Date:  November 
25, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  Washington,  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  number  and 
title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  on  weekdays 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address.  As  a  convenience  to 
commenters,  the  Rules  Docket  Clerk  will 
accept  public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  (This  is  not  a  toll-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, ' 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Clerk  at  (202)  708-2084  or 
(202)  708-3259  (TDD).  (These  are  not 
toll-free  numbers.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  Fletcher,  Special  Assistant  for 
Economic  Development,  room  4112. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington,  DC  20410-5000,  telephone 
(202)  708-4214.  Hearing-  or  speech- 
impaired  individuals  may  call  the  TDD 
number  for  the  Office  of  Public  and 
Indian  Housing,  (202)  708-0850.  (These 
are  not  toll-free  numbers). 
SUPRIXMENTARV  INFORMATION: 

Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  O^ice  of 
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Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  the  requirement^  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  cantrol  number, 
when  assigned,  will  l)e  announced  by 
separate  notice  in  tht  Federal  Register. 
Public  reporting  burden  for  the 
collection  of  informauon  requirements 
contained  in  this  nil^  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searchiiig  existing  data 
sources,  gathering  ard  maintaining  the 
data  needed,  and  co(  ipleting  and 
reviewing  the  collect  on  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  pfrovided  under  the 
preamble  heading.  Other  Matters.  Send 
comments  regarding  pis  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reduding  this  burden,  to 
the  Department  of  Heusing  and  Urban 
Development  Rules  Docket  Clerk.  451 
Seventh  Street.  SW.,  room  10276. 
Washington.  DC  2041  0;  and  to  the  Office 
of  Information  and  Rsgulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Bui  ding,  room  3001, 
Washington.  DC  205(  0.  Attention:  HUD 
Desk  Officer. 

Background 

Generally,  contrac  ;s  for  services, 
supplies,  or  construe  ion  in  connection 
with  HUD-assisted  fa  ousing  are  awarded 
in  accordance  with  s  competitive 
procurement  process .  To  ensure  fairness 
and  economy  in  the  i  irocurement  of 
these  items  under  a  1  lUD  grant,  the 
Department  requires  prospective 
grantees,  including  p  jblic  housing 
agencies  (PHAs),  to  oUow  the 
Department's  procur  ;ment  policies  and 
procedures  set  forth  in  24  CFR  part  85. 
except  where  incons  stent  with  Federal 
statutes  or  with  regu  ations  authorized 
in  accordance  with  t  le  exception 
provision  of  §  85.6. 

The  Department  h  is  a  longstanding 
policy  of  encouragin  j  PHAs  to  promote 
resident  involvemen  in  the 
development,  operat  on,  and 
management  of  publ  c  housing.  {See 
generally  24  CFR  pa^  964.)  The 
objectives  of  this  Department  policy  are: 
(1)  To  improve  the  qtiality  of  life  for 
public  housing  residi  :nts:  (2)  to  empower 
residents  with  job  cr  eation  and  asset 
development  opportunities:  and  (3)  to 
facilitate  upward  mqbility.  The 
Department's  regulations  currently 
provide  for  resident  participation  in  the 
management  duties  imd  responsibilities 
of  public  housing  de  /elopments.  (See  24 
CFR  pari  964.)  The  I  epartment  is 


committed  to  expanding  resident 
involvement  in  public  housing  activities 
by  encouraging  PHAs  to  contract  with 
businesses,  owned  in  substantial  part  by 
public  housing  residents  (resident-  . 
owned  businesses),  for  public  housing 
services,  supplies,  or  construction. 

PHAs  have  been  responsive  to  the 
Department's  policy  on  public  housing 
resident  involvement,  and  have 
awarded  public  housing  contracts  to 
eligible  and  qualified  resident-owned 
businesses.  To  facilitate  this  contract 
award  process,  the  Department  is 
proposing  to  provide  PHAs  with  an 
alternative  to  the  Department's 
otherwise-required  competitive 
procurement  procedures.  The  alternative 
procurement  process  would  be  based  on 
the  established  procurement  procedures 
and  requirements  set  forth  in  the 
Department's  regulations  at  24  CFR 
85.36.  However,  solicitation  under  these 
procedures  would  be  limited  to  resident- 
owned  businesses. 

The  proposed  alternative  procurement 
process  is  consistent  with  the  purposes 
of  section  3  of  the  Housing  arid  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u)  (section  3).  Section  3  provides 
that,  "to  the  greatest  extent  feasible," 
the  Department  shall  require  that 
opportunities  for  training  and 
employment,  including  the  award  of 
work  contracts,  arising  in  connection 
with  projects  covered  by  Section  3.  be 
given  to  persons  residing  within  a 
section  3  project  are.  to  business  owned 
in  substantial  part  by  persons  residing 
in  a  section  3  project  area.  HUD-assisted 
public  housing  is  covered  by  Section  3. 
The  Department's  regulations  governing 
public  housing  program  requirements 
include  compliance  with  section  3  and 
with  the  Department's  regulations 
implementing  section  3  at  24  CFR  part 
135.  (See  §  941.208(a).  §  968.110(a).)  The 
alternative  procurement  process,  with 
its  objective  of  increasing  employment 
opportunities  for  public  housing 
residents,  will  promote,  at  least  in  part, 
the  hiring  preferences  authorized  by 
section  3. 

The  Department  may  not  impose 
additional  administrative  requirements 
(e.g.,  procurement  requirements),  except 
in  codified  regulations  published  in  the 
Federal  Register.  The  proposed  rule 
provides  for  an  alternative  procurement 
process,  using  the  established 
procurement  procedures  and 
requirements  set  forth  in  24  CFR  85.36, 
with  the  additional  administrative 
requirement  that  solicitation  shall  be 
limited  to  resident-owned  businesses 
(§  963.12).  Otherwise,  the  requirements 
of  24  CFR  85.36  continue  to  apply  unless 
excepted  by  statute  or  by  other  HUD 


program  requirements  (e.g..  24  CFR 

968.240). 

Proposed  Rule 

The  proposed  rule  would  add  a  new 
part  963.  with  two  subparts.  Subpart  A 
sets  forth  the  purpose  and  applicability 
of  the  rule,  and  defines  the  major  terms 
used  in  part  963.  Subpart  A  provides 
that  the  alternative  procurement  process 
of  part  963  is  an  option,  not  a 
requirement,  available  to  PHAs.  subject 
to  the  conditions  set  forth  in  part  963, 
and  subject  to  permissibility  under  State 
and  local  laws.  Subpart  A  also  provides 
that  the  alternative  procurement  process 
only  is  applicable  to  public  housing 
contracts  of  $500,000  or  less. 

Subpart  A  defines  a  resident-owned 
business  as  a  business  concern  which  is 
owned  and  controlled  by  public  housing 
residents.  (This  definition  also  includes 
sole  proprietorships.)  "Owned  and 
controlled"  means  that  the  business  is  at 
least  51  percent  owned  by  one  or  more 
public  housing  residents,  and  that  the 
management  and  daily  operations  of  the 
business  are  controlled  by  one  or  more 
of  these  individuals.  The  definition 
further  provides  that  all  securities  which 
constitute  ownership  or  control  of  a 
corporation  for  purposes  of  establishing 
the  business  as  a  resident-owned 
business  shall  be  held  directly  by  the 
public  housing  residents,  and  that  no 
securities  held  in  trust,  or  by  any 
guardian  for  a  minor,  shall  be 
considered  as  held  by  the  public  housing 
resident  in  determining  the  ownership  or 
control  of  a  corporation. 

Subpart  B  establishes  the 
requirements  that  a  resident-owned 
business  must  meet  to  be  eligible  io 
participate  in  the  alternative 
procurement  process,  and  the 
procedures  that  the  PHA  must  follow 
when  using  this  process.  The  eligibility 
requirements  provide  that  the  resident 
owner  or  owners  of  the  business  must 
reside  in  public  housing  over  which  the 
PHA,  that  is  procuring  the  services, 
supplies  or  construction,  has  authority. 
The  eligibility  requirements  also  provide 
that  the  resident-owned  business  must 
disclose  the  names  of  all  owners  and 
management  officials  of  the  business. 
The  resident-owned  business  must 
identify  those  owners  and  management 
officials  who  are  not  public-housing 
residents,  and  must  disclose  whether 
these  individuals  have  a  relationship 
with  any  business  (resident  or  non- 
resident owned)  engaged  in  a  business 
activity  similar  to  that  with  which  the 
resident-owned  business  is  engaged. 
(For  the  purposes  of  this  rule, 
relationship  means  employment  by.  or 
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having  an  ownership  interest  in.  the 
business.) 

In  structuring  the  eligibility 
requirements  for  resident-owned 
business,  the  Department's  concern  is 
that  public  housing  residents  are  the 
individuals  that  actually  benefit  from 
the  proposed  alternative  procurement 
process — both  financially  and  through 
experience.  Accordingly,  through  the 
definitioa  of  resident-owned  business 
and  the  ownership  disclosure 
requirements  imposed,  the  Department 
seeks  to  ensure  that  the  ownership  and 
control  of  resident-owned  business  is 
real,  substantial,  and  continuing  and 
goes  beyond  the  pro  forma  ownership  of 
the  business,  as  reflected  in  its 
ownership  documents.  The  Department 
specifically  seeks  comment  on  this 
issue. 

Subpart  B  also  limits  the  availability 
with  which  any  one  resident-owned 
business  may  participate  in  the 
alternative  procurement  process.  The 
rule  limits  a  resident-owned  business  to 
a  maximum  number  of  three  contracts  or 
a  maximum  total  contract  dollar  value 
of  $500,000,  whichever  occurs  first.  For 
example,  a  resident-owned  business 
that  received  a  single  $500,000  contract 
under  the  alternative  procurement 
process  would  not  be  eligible  for  any 
additional  alternative  procurement 
contracts,  because  the  contract  award 
equals  the  maxtmam  contract  dollar 
value  that  a  resident-owned  business 
may  receive  onder  this  process. 
Similarly,  a  resident-owned  business 
that  receives  three  $20,000  alternative 
procurement  contracts  would  not  be 
eligible  for  any  additional  contracts 
(even  though  its  total  contract  award 
amount  of  $60,000  is  well  under 
$500,000).  because  the  business  already 
received  the  maximum  number  of 
contracts — three — that  may  be  awarded 
under  this  process.  However  in  each 
case,  the  resident-owned  business 
would  be  eligible  for  public  housing 
contract  awards  under  the  Department's 
standard  procurement  policies  and 
procedures,  as  set  forth  in  24  CFR  Part 
85.  or  in  accordance  with  such  other 
Department  procedures  as  may  be 
applicable  to  the  particular 
procurement.  This  limitation  on  public 
housing  contracts  awardable  under  the 
alternative  procurement  process  is 
included  to  avoid  the  possibility  that  a 
resident-owned  business  will  become 
dependent  on  income  provided  by  public 
housing  contracts.  The  Department 
specifically  solicits  comment  on  this 
issue. 

The  Department  believes  that  the 
alternative  procurement  process, 
proposed  by  this  rule,  will  facilitate  the 


employment  of  resident-owned 
businesses  (and  of  public  housing 
residents,  generally),  provide  valuable 
training  and  experience  to  newly  formed 
resident-owned  businesses,  promote 
self-sufficiency  among  public  housing 
residents,  and  engender  increased 
cooperation  between  PHAs  and  public 
housing  residents  in  creating  a  positive 
public  housing  living  environment.  ■ 

Other  Matters 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities 

Under  S  U^.C  e05(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  would  permit  public 
housing  agencies,  wtfen  contracting  with 
resident-owned  businesses  for  public 
housing  services  and  supplies,  to  bypass 
the  Department's  standard  procurement 
procedures,  and  award  contracts  to 
resident-owned  businesses  under  the 
alternative  procurement  process 
proposed  by  this  rule.  The  alternative 
procurement  process  is  an  option,  not  a 
requirement  available  to  public  housing 
agencies,  subject  to  the  conditions  set 
forth  in  the  rule,  and  subject  to 
permissibihty  under  State  and  local  law. 
The  scope  of  the  rule  is  limited  to  pubUc 
housing  agencies,  and  to  public  housing 
contracts  of  $500,000  or  less.  The 
proposed  rule  also  limits  the  frequency 
with  which  any  one  resident-owned 
business  may  participate  in  the 
alternative  procurement  process. 


■  This  pfopoaed  rule  would  not  be  applicable  to 
Indian  Housing  Authohtiet.  The  OepartmenCa 
regulations  at  part  90&.  that  govern  the  operation! 
and  management  of  program!  administered  by  the 
Indian  Houakig  Authorities  (IHAi).  provide  for 
preference  in  tlw  award  of  contractu  or  subcontracts 
to  Indian  organizations  and  to  Indian-owned 
economic  aaierpnaea.  aa  dertned  In  section  3  of  the 
Indian  Financini  Act  of  1974  (25  U  S.C  2452)  (See 
t  905  ISS.  S5  fR  2*722.  2«752  June  IS  11W0I 


Because  of  the  limitations  imposed  on 
this  process,  the  Department  believes 
that  the  rule  will  not  alter  significantly 
the  PHA  contract  award  process,  as 
currently  exists.  The  Department 
believes  that  the  majority  of  PHA 
contracts  will  continue  to  be  awarded  to 
non-resident-owned  businesses.  While 
the  rule  may  result  in  some  positive 
economic  impact  on  resident-owned 
businesses,  which  in  all  likelihood  will 
be  small  businesses,  the  modest  nature 
of  the  rule's  goals  would  not  result  in  a 
significant  economic  impact  on  small 
entities. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  that 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332).  The  Finding  of  No 
Significant  impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk,  room  10278.  451 
Seventh  Street,  SW..  Washington.  DC 
20410-0500.  j 

Executive  Order  12611,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  this  rule  would  not  have 
a  substantial,  direct  effect  on  the  States 
or  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  or 
responsibilities  among  the  various  levels 
of  government.  The  proposed  rule  would 
provide  PHAs  with  an  alternative 
procurement  process  when  contracting 
with  resident-owned  businesses  for 
public  housing  services,  supplies  or 
construction.  Accordingly,  the  proposed 
rule  provides  PHAs  with  increased 
flexibility  in  the  administration  of  HUD 
grants  for  public  housing  developments. 
Additionally,  the  proposed  rule  also 
provides  that  the  availability  of  this 
alternative  procurement  process  to 
PHAs  is  subject  to  State  and  local 
procurement  laws. 

Executive  Order  12606,  The  Family 

The  General  Counsel  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
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policies  and  prograi  as  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  lis 
number  138G  in  the 
Semiannual  Agendi 
published  on  April 


ted  as  sequence 
Department's 
of  Regulations 

:  '2, 1991  (56  FR  17360. 


17404).  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 


under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520).  The  following 
provisions  of  the  rule  have  been 
determined  by  the  Department  to 
contain  collection  of  information 
reouirements: 


Rel  9renc«  in  ru(e 


S  963.10...„ 
}963.12..._ 


Total  Annual  Burd4  n 


List  of  Subjects  in  2 1  CFR  Part  963 


Grant  program 
community 
housing.  Reporting 
requirements. 


s— fh 


ousing  and 
developlnent.  Public 

I  ind  recordkeeping 


Accordingly,  a 
added  to  Title  24 
Regulations  to  read 


ndw  part  963  would  be 
ofjthe  Code  of  Federal 
as  follows: 


PART  963— PUBLM^  HOUSING- 
CONTRACTING  WfTH  RESIDENT- 
OWNED  BUSINESSES 

Subpart  A — General 

Sec. 

963.1  Purpose. 

963.3  Applicability. 

963.5  Definitions. 

Subpart  B — Contract^  with  ResMant- 
Owned  Businetsas 


Eligible  resi 
Alternative 


d(  nt-i 


963.10 
963.12 

Autliority:  Sec.  2, 
Act  of  1937  (42  U.S.C. 
Department  of  Housii^ 
Development  Act  (42 


owned  businesses, 
pfcicurement  process. 

U:  lited  States  Housing 
1437);  sec.  7(d). 
and  Urban 
S.C.  3535(d)). 


J.: 


Subpart  A— General 

§  963.1    Purpose. 

The  purpose  of  th  is  part  is  to  enhance 
the  economic  oppoi  tunities  of  public 
housing  residents  b  i  providing  public 
housing  agencies  w  th  a  method  of 
soliciting  and  contrficting  with  eligible 
and  qualified  resident-owned 
businesses  (as  defii  led  in  this  part)  for 
public  housing  serv  ces.  supplies,  or 
construction.  The  c  )ntract  award 
method  provided  b;  r  this  part  is  based 
on  the  established  trocurement 
procedures  set  fortl  i  in  24  CFR  85.36. 


with  solicitation  as 
procedures  limited 


provided  by  these 
;o  resident-owned 


businesses.  The  coi  itract  award  method 
provided  by  this  ru  e  is  not  a 
requirement.  It  is  ai  \  alternative 
procurement  metho  d  available  to  public 
housing  agencies,  s  jbject  to  the 
conditions  set  fortn  in  this  part,  and 


No.  of 
respondents 


500 
SOD 


No.  o<  responses 
per  respondents 


Total  annual 
respondent 


500 

1000 


Hours  per 
response 


10 

2 


Total  hours 


6.000 
2.000 


10,000 


subject  to  permissibility  under  State  and 
local  laws. 

§963.3    Appticablllty. 

The  policies  and  procedures 
contained  in  this  part  apply  to  public 
housing  developments  that  are  owned 
by  public  housing  agencies  (PHAs)  and 
that  are  covered  by  Annual 
Contributions  Contracts  (ACC)  with  the 
Department.  Public  housing  contracts 
eligible  to  be  awarded  under  the 
alternative  procurement  process 
provided  by  this  part  are  limited  to 
individual  contracts  that  do  not  exceed 
$500,000.  Resident-owned  businesses 
eligible  to  participate  in  the  alternative 
procurement  process  are  limited  to  those 
that  meet  the  eligibility  requirements  of 
§  963.10.  The  policies  and  procedures 
contained  in  this  part  are  consistent 
with  the  objectives  of  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u),  and  similar 
Federal  requirements  imposed  on  public 
housing  programs.  (See  24  CFR 
941.208(a)  and  24  CFR  968.110(a).) 

§963.5    Daflnittona. 

Act.  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437). 

Alternative  procurement  process.  The 
alternative  method  of  pubhc  housing 
contract  award  available  to  public 
housing  agencies  and  eligible  resident- 
owned  businesses  under  the  conditions 
set  forth  in  this  part. 

Annual  Contributions  Contract  (ACC). 
See  definition  in  24  CFR  968.105. 

Certification.  A  written  assertion 
based  on  supporting  evidence,  which 
shall  be  kept  available  for  inspection  by 
the  Secretary,  the  Inspector  General, 
and  the  public,  which  assertion  shall  be 
deemed  to  be  accurate  for  purposes  of 
this  part,  unless  the  Secretary 
determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Contract  or  public  housing  contract. 
Any  contract  awarded  by  a  PHA  for 


services,  supplies,  or  construction 
necessary  for  the  development, 
operation,  modernization,  or 
maintenance  of  public  housing. 

HUD.  The  Department  of  Housing  and 
Urban  Development,  including  the 
Regional  and  Field  Offices  that  have 
been  delegated  authority  to  perform 
functions  pertaining  to  this  part  for  the 
area  in  which  the  PHA  is  located. 

Management  officials.  The  individuals 
who  possess  the  power  to  make  the  day- 
to-day,  as  well  as  major,  decisions  on 
matters  of  management,  policy,  and 
operations  of  the  resident-owned 
business. 

Principal.  An  owner,  partner,  director, 
or  management  ofHcial  of  the  resident- 
owned  business  with  the  power  and 
authority  to  represent  the  business  and 
to  execute  contracts,  leases,  agreements, 
and  other  documents  on  behalf  of  the 
business. 

Project  area.  The  geographical  area  in 
which  the  PHA  is  authorized  to  engage 
in,  or  assist  in  the  development  or 
operation  of  housing  for  low-income 
families. 

Public  housing  or  public  housing 
development.  Any  public  housing 
development  which  is  owned  by  a 
Public  Housing  Agency  (PHA)  and  is 
receiving  funds  under  an  Annual 
Contributions  Contract  (ACC). 

Public  Housing  Agency  (PHA).  Any 
Slate,  county,  municipality  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof)  that 
is  authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  public 
housing.  For  the  purposes  of  this  part, 
the  term  Public  Housing  Agency  does 
not  include  Indian  Housing  Authorities. 

Public  housing  resident.  Any 
individual  who  resides  in  public  housing 
as  the  signatory  on  a  public  housing 
lease,  or  as  a  member  of  the  family  of 
the  individual(s)  who  is  the  signatory  m 
the  public  housing  lease. 
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Resident-owned  business.  Any 
business  concern  which  is  owned  and 
controlled  by  public  housing  residents. 
(The  term  "resident-owned  business" 
includes  sole  proprietorships.]  For 
purposes  of  this  part  "owned  and 
controlled"  means  a  business: 

(aj  Which  is  at  least  51  percent  owned 
by  one  or  more  public  housing  residents: 
and 

(b)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals. 

Ail  securities  which  constitute 
ownership  or  control  of  a  corporation 
for  purposes  of  establishing  the  business 
as  a  resident-owned  business  shall  be 
held  directly  by  the  public  housing 
residents.  No  securities  held  in  trust,  or 
by  any  guardian  for  a  minor,  shall  be 
considered  as  held  by  the  public  housing 
resident  in  determining  the  ownership  or 
control  of  a  corporation. 

Sulipart  B— Contracting  Wltti  Resident- 
Owned  Businesses 


§  963.10 
businei 


EHgMe  resident-owned 


To  be  eligible  for  the  alternative 
procurement  process  provided  by  this 
part  a  business  must  meet  the  following 
requirements,  and  must  submit  evidence 
to  the  PHA.  in  the  form  described  below, 
or  as  the  PHA  may  require,  that  shows 
how  each  requirement  has  t)een  met. 

(a)  Legally  formed  business.  The 
business  shall  submit  certified  copies  of 
any  State,  county,  or  municipal  licenses 
that  may  be  required  of  the  business  to 
engage  'n  the  type  of  business  activity 
for  which  it  was  formed.  Where 
applicable  (as  for  example,  in  the  case 
of  corporations),  the  business  also  shall 
submit  a  certified  copy  of  its  corporate 
charter  or  other  organizational 
document  that  verifies  that  the  business 
was  propnly  formed  in  accordance  with 
State  law. 

(b)  Resident-owned  business.  The 
business  shall  certify  that  it  is  a 
resident-owned  business  as  defined  by 
this  part  The  business  shall  disclose  to 
the  PHA  all  owners  of  the  business,  and 
all  individuals  who  possess  the  power  to 
make  the  day-to-day,  as  well  as  major, 
decisions  on  matters  of  management, 
policy,  and  operations  (management 
officials).  The  business  shall  identify  all 
owners  and  management  officials  who 
are  not  public  housing  residents,  and 
shall  disclose  any  relationship  that  these 
owners  and  officials  may  have  to  a 
business  (resident-  or  non-resident- 
owned)  engaged  in  the  type  of  business 
activity  with  which  the  resident-owned 
business  is  engaged.  For  purposes  of  this 
part,  "relationship"  means  employment 
by,  or  having  an  ownership  interest  ia  a 


business.  The  business  also  shall  submit 
such  evidence  as  the  PHA  may  require 
to  verify  that  the  owner  or  owners 
identified  as  public  housing  residents 
reside  within  public  housing  of  the  PHA. 

(c)  Location.  The  business  shall  certify 
that  its  principal  place  of  business  is 
located  within  the  project  area  of  the 
PHA  that  is  proposing  to  procure  public 
housing  services,  supplies,  or 
construction. 

(d)  Responsibility  to  complete 
contract  The  business  shall  submit 
evidence  sufficient  to  demonstrate  to  the 
satisfaction  of  the  PHA  that  the 
business  has  the  ability  to  perform 
successfully  under  the  terms  and 
conditions  of  the  proposed  contract. 
Consideration  will  be  given  to  various 
factors,  including  but  not  limited  to 
those  identified  in  24  CFR  65.36(b)(8) 
and  also  to  such  matters  as  proof  of 
completion  of  courses  in  administration 
or  fmancial  management  and  proof  of 
job  training  or  apprenticeship  in  the 
particular  trade,  business,  profession,  or 
occupation. 

(e)  Limitation  on  alternative 
procurement  contract  awards.  The 
business  shall  certify  as  to  the  number 
of  contracts  awarded,  and  the  dollar 
amount  of  each  contract  award 
received,  under  the  alternative 
procurement  process  provided  by  this 
part  A  resident-owned  business  is  not 
eligible  to  participate  in  the  alternative 
procurement  process  provided  by  this 
part  if  the  resident-owned  business  has 
received  under  this  process  three 
contract  awards  or  a  total  contract 
dollar  value  of  $500XXX),  whichever 
occurs  first. 

§  963. 1 2    Alttmati v*  procursment  process. 

(a)  Method  of  procurement  In 
contracting  with  resident-owned 
businesses,  the  PHA  shall  follow  the 
applicable  method  of  procurement  as  set 
forth  in  24  CFR  85.36(d),  with  solicitation 
limited  to  resident-owned  businesses. 
Additionally,  the  PHA  shall  ensure  that 
the  method  of  procurement  conforms  to 
the  procurement  standards  set  forth  in 
24  CFR  8S.36(b]. 

(b)  Contract  awards.  Contracts 
awarded  under  this  part  shall  be  made 
only  to  resident-owned  businesses  that 
meet  the  requirements  of  {  963.10,  and 
that  comply  with  such  other 
reiquirements  as  may  be  required  of  a 
contractor  under  the  particular 
procurement  and  the  Department's 
regulations.  An  award  shall  not  be  made 
to  the  resident-owned  business  if  the 
contract  award  exceeds  the  independent 
cost  estimate  required  by  24  CFR 
85.36(f).  and  the  price  normally  paid  for 
comparable  supplies,  services,  or 
construction  in  the  project  area. 


(c)  Contract  requirements.  Any 
contract  entered  into  between  a  PHA 
and  a  resident-owned  business  under 
this  part  shall  comply  with:  the  contract 
provisions  of  24  CFR  8S.36(i):  the 
provisions  of  24  CFR  e5.36(h).  governing 
bonding  requirements,  where  applicable; 
and  such  other  contract  terms  that  may 
be  applicable  to  the  particular 
procurement  under  the  Department's 
regulations.  In  addition  to  the 
recordkeeping  requirements  imposed  by 
24  CFR  65.36(i),  the  PHA  also  shall 
maintain  records  sufficient  to  detail  the 
significant  history  of  the  procurement 
made  under  this  part.  These  records  will 
include,  but  are  not  necessarily  limited 
to  the  following:  the  independent  cost 
estimate  and  comparable  price  analysis 
as  required  by  paragraph  (b)  of  this 
section;  the  basis  for  contractor 
selection,  including  documentation 
concerning  the  eligibility  of  the  selected 
resident-owned  business  under  S  963.10; 
and  the  basis  for  the  contract  price. 

Dated:  August  22. 1991. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 
[FR  Doc.  91-23087  Filed  9-24-91:  6:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Servic* 
26  CFR  Part  1 

[INTt-»6S-«8] 
Rm  1545-AM12 

Calculation  of  Currency  Gain  or  Loss 
on  Transfar*  From  Qualified  Business 
Unit  Branctws  Ueing  the  Profit  and 
Loss  Metfwd  of  Accounting 

agency:  Internal  Revenue  Ser\'ice. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  the  calculation  of  income 
(including  currency  gain  or  loss  on 
remittances)  attributable  to  a  qualified' 
business  unit  of  a  taxpayer  that  uses  the 
profit  and  loss  method  of  accounting. 
Changes  to  the  applicable  tax  law  were 
made  by  the  Tax  Reform  Act  of  1986. 
OATCt:  Written  comments  must  be 
received  by  Novemt>er  25. 1991. 
Requests  to  appear  and  outlines  of  oral 
comments  to  be  presented  at  the  hearing 
scheduled  for  Deoemt>cr  9, 1991.  must  be 
received  by  November  25. 1991.  See  the 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Regbter. 
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AOORESSCS:  Send  pominents  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station  Attention: 
CC:CORP:T:R  (INTL-965-86).  room  5228, 
Washington  DC  20p44. 
FOR  FUirrHER  INFORMATION  CONTACT: 
Carol  Murphy  of  tie  Office  of  Associate 
Chief  Counsel  ilntfemational),  within  the 
Office  of  Chief  Co  uisel.  Internal 
Revenue  Service, :  111  Constitution 
Avenue.  NW..  Wa  ihington.  DC  20224. 
Attention:  CC:COqtP:T:R  (INTL-965-86) 
(202-566-6795,  notia  toll-free  call). 
SUPPtfMENTARY  IHFORMATION: 

Background 

This  document  ( ontains  proposed 
regulations  under  lection  987  of  the 
Internal  Revenue  ( )ode  of  1986  relating 
to  the  calculation  i  if  income  (including 
currency  gain  or  Ic  ss  on  remittances  and 
terminations)  attri  jutable  to  a  QBU 
branch  of  a  taxpayer  that  uses  the  profit 
and  loss  method  o  accounting. 

Explanation  of  Pre  visions 

These  regulatior  s  provide  guidance  to 
taxpayers  (foreign  or  domestic)  with  a 
qualified  business  unit  branch  (QBU 
branch]  that  has  a  functional  currency 
different  from  that  of  the  taxpayer. 
Generally  the  regu  ations  require  a 
taxpayer  with  a  QBU  branch  to  compute 
the  branch's  taxab  le  income  using  the 
profit  and  loss  mel  hod  of  accounting. 
Rules  are  providet  for  determining  the 
currency  gain  or  Ic  ss  (section  987  gain  or 
loss)  of  the  taxpayer  attributable  to  a 
QBU  branch's  earnings  and  capital. 
Section  987  gain  oi  loss  is  recognized  by 
the  taxpayer  wher  a  QBU  branch  makes 
a  remittance  to  th«  taxpayer  or  when  the 
QBU  branch  termiiates.  Rules  are  also 
provided  for  chara|cterizing  section  987 
gBJn  or  loss  for  pui  poses  of  applying  the 
foreign  tax  credit  imitations.  The 
discussion  that  fol  ows  describes  the 
significant  portion  i  of  the  proposed 
regulations. 

Under  the  profit  and  loss  method  of 
accounting,  the  QI  U  branch's  income  is 
computed  in  its  fui  ictional  currency, 
adjustments  are  m  ide  to  conform  it  to 
U.S.  income  tax  pr  nciples.  and  the 
result  is  translated  into  the  taxpayer's 
functional  currenc  f  generally  using  the 
average  exchange  rate  for  the  tax  year. 

Special  rules  an  provided  to  account 
for  actual  and  deened  dividends  (such 
as  sale  or  exchanj  e  of  stock  treated  as  a 
dividend  under  se  ;tion  1248), 
collectively  referr<  d  to  as  dividend 
amounts.  Under  9  l.987-l(b)(l)(iv). 
dividend  amounts  jare  translated  into  the 
taxpayer's  functional  currency  at  the 
exchange  rate  on  t  ie  date  when  they  are 
included  in  incom( .  This  is  consistent 


with  the  translation  of  these  amounts 
under  section  989(b)  (1)  and  (2).  Income 
described  in  section  951(a)  and  income 
from  a  qualified  electing  fund  are  not 
included  in  the  QBU  branch's  income. 
That  income  is  translated  (if  necessary) 
directly  into  the  taxpayer's  functional 
currency.  This  is  intended  to  allow  the 
rules  of  section  986(c).  relating  to  foreign 
currency  gain  or  loss  on  previously 
taxed  earnings  and  profits,  to  apply  at 
the  "taxpayer"  rather  than  the  "branch'* 
level.  Any  other  rule  could  convert 
section  986  gain  or  loss  into  section  987 
gain  or  loss. 

Section  1.987-l(b)(2)  incorporates  the 
rules  stated  in  Notice  89-74, 1989-1  C.B. 
739.  These  rules  generally  provide  that  a 
domestic  taxpayer  with  a  QBU  branch 
must  include  in  income,  after  taking  into 
account  adjustments  under  section 
905(c),  the  dollar  amount  of  foreign 
income  taxes  attributable  to  the  branch 
(the  tax  equivalent  amount)  that  the 
taxpayer  credits  under  section  901. 
Under  S  1.987-l(b)(2)(iii).  the  tax 
equivalent  amount  does  not  produce 
section  987  gain  or  loss. 

Section  1.987-l(b)(4)  provides  that 
section  987  does  not  prevent  a  taxpayer 
from  taking  into  account  annual  losses 
incurred  by  a  QBU  branch.  However, 
losses  in  excess  of  the  taxpayer's 
positive  basis  in  the  QBU  branch 
(generally  the  amount  of  the  basis  pool) 
are  subject  to  recapture  upon  a 
remittance  or  when  the  branch 
terminates. 

Section  1.987-2  provides  rules  for 
determining  when  a  taxpayer  must 
recognize  gain  or  loss  under  section  987 
when  property  is  transferred  from  a 
QBU  branch  to  the  taxpayer.  Generally, 
section  987  gain  or  loss  is  triggered 
when  there  is  a  remittance  of  property. 
A  remittance  occurs  under  §  1.987- 
2(b)(4)  when  a  QBU  branch  having  a 
positive  balance  in  its  equity  pool 
(defined  below)  transfers  property  to  the 
taxpayer.  Under  S  1.987-2(b)(2). 
property  includes  functional  currency 
and  liabilities. 

Whether  there  has  been  a  transfer  to 
or  from  a  QBU  branch  is  determined 
daily.  If  on  any  day  contributions  (or 
distributions)  exceed  distributions  (or 
contributions)  the  excess  is  treated  as  a 
transfer  to  (or  from)  the  branch.  A 
transfer  is  translated  into  the  taxpayer's 
functional  currency  using  the  spot  rate. 
For  this  and  certain  other  purposes  a 
taxpayer  may  use  a  spot  rate  convention 
as  described  in  S  1.988-IT(d)(3). 

The  daily  netting  of  contributions  and 
distributions  and  use  a  spot  rate 
convention  to  calculate  the  section  987 
gain  or  loss  on  a  distribution  from  a 
QBU  branch  deviate  from  the  rule  for 
distributions  from  corporations.  Thus. 


the  total  amount  of  foreign  source 
income  of  a  business  will  vary  slightly 
depending  on  whether  the  business  is 
conducted  in  branch  or  corporate  form. 
These  rules  are  proposed  to  simplify 
compliance  with  section  987.  The 
Service  is  interested  in  receiving 
comments  on  how  these  rules  could  be 
simplified  further  while  generally 
maintaining  parity  between  the  taxation 
of  branches  and  subsidiaries. 

Section  1.987-2(c)  provides  rules  for 
computing  the  equity  pool  (maintained 
in  the  functional  currency  of  the  QBU 
branch)  and  the  basis  pool  (maintained 
in  the  taxpayer's  functional  currency). 
These  pools  are  used  to  determine  the 
amount  of  section  987  gain  or  loss  a 
taxpayer  recognizes  when  a  QBU 
branch  makes  a  remittance  or 
terminates.  The  equity  pool  is  described 
in  S  1.987-2(c)(l).  It  generally  represents 
the  amount  of  branch  equity  (adjusted 
basis  of  assets  less  liabilities).  Thus,  for 
example,  a  branch  borrowing  does  not 
increase  or  decrease  the  equity  pool.  On 
the  other  hand,  branch  income  and 
transfers  from  the  taxpayer  to  the  QBU 
branch  increase  the  equity  pool,  while 
branch  losses  and  transfers  from  the 
branch  reduce  the  equity  pool.  The  basis 
pool,  described  in  S  1.987-2(c)(2). 
generally  represents  the  taxpayer's 
basis  in  the  equity  pool,  which  is 
essentially  the  taxpayer's  basis  in  the 
branch.  The  basis  pool  is  increased 
(decreased)  by  branch  earnings  (losses) 
generally  translated  at  the  average  rate 
for  the  year.  Spot  rate  translation  rules 
are  provided  for  dividend  amounts  and 
previously  taxed  amounts  (such  as 
previously  taxed  subpart  F  income). 

Section  1.987-2(d)  provides  rules  for 
calculating  section  987  gain  or  loss. 
Generally,  section  987  gain  or  loss 
equals  the  difference  between  (1)  the 
value  of  a  remittance  (generally 
computed  by  reference  to  the  QBU 
branch's  functional  currency  basis  in  the 
property  remitted)  translated  into  the 
taxpayer's  functional  currency  at  the 
spot  rate  on  the  date  of  the  remittance  ^ 
and  (2)  the  portion  of  the  taxpayer's 
basis  pool  (which  can  be  negative) 
attributable  to  the  property.  A  formula 
for  determining  the  attributable  portion 
of  the  basis  pool  is  provided  in  i  1.987- 
2(d). 

Under  9  1.987-2(f),  a  taxpayer 
ordinarily  must  use  the  same  method  it 
uses  to  allocate  and  apportion  interest 
expense  under  section  861  to  determine 
the  source  and  character  of  section  987 
gain  or  loss.  While  the  Code  provides 
rules  for  characterizing  other  types  of 
"currency  gain  or  loss"  for  purposes  of 
sections  904(d)  and  954.  there  is  no 
specific  rule  provided  for  section  987 
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gain  or  loss  except  that  it  be  sourced 
"by  reference  to  the  source  of  the 
income  giving  rise  to  po8t-1986 
accumulated  earnings".  However, 
section  987  gain  or  loss  is  attributable 
not  only  to  post-lQSe  earnings  but  also 
contributions  by  the  taxpayer  to  the 
branch  and  unremitted  earnings  from 
pre-1987  years.  Therefore  reliance  upon 
post-1986  accumulated  earnings  would 
be  inadequate.  The  "interest  expense" 
method  was  chosen  to  avoid  substantial 
complications  in  trying  to  determine  the 
portion  of  the  section  987  gain  or  loss 
attributable  to  transfers  to  the  branch 
and  pre-1987  earnings  and  how  to 
allocate  and  apportion  these  amounts 
for  purposes  of  sections  904(d)  and  954. 
Using  an  interest  expense  method 
promotes  the  goal  of  regulation 
simplification  by  eliminating  the  need  to 
maintain  separate  section  904(d]  or 
subpart  F  "baskets"  (and  associated 
basis  amounts)  which  are  not  otherwise 
needed  or  maintained  for  each  branch. 
A  special  rule  in  S  1.987-2(f)(2)  is 
intended  to  provide  relief  where  the 
"interest  expense  method"  results  in  a 
substantial  distortion.  This  could  result 
where  in  a  particular  year,  the  assets  of 
a  QBU  branch  of  a  domestic  taxpayer 
are  not  representative  of  the  historical 
composition  of  the  QBU  branch's  assets. 

Under  S  1.989(a)-l(b)(2),  a  partnership 
is  a  QBU  branch  of  each  of  its  partners. 
Thus,  for  example,  a  remittance  from  a 
partnership  with  one  functional 
currency  to  a  partner  with  a  different 
functional  currency  will  result  in  section 
987  gain  or  loss.  It  is  anticipated  that 
section  987  will  operate  independently 
from  the  general  rules  in  subchapter  K. 
Thus,  for  example,  a  remittance  from  a 
partnership  to  a  partner  may  result  in 
section  987  gain  or  loss  to  the  partner 
even  though  the  remittance  is  not 
otherwise  taxable  under  section  731. 
The  Service  is  particularly  interested  in 
suggestions  on  how  section  987  can  best 
be  coordinated  with  the  partnership 
provisions. 

Section  1.987-3  deals  with  the 
termination  of  a  QBU  branch.  Generally, 
when  a  branch  terminates  all  of  the 
QBU  branch's  unrealized  section  987 
gain  or  loss  is  triggered.  The  amount  of 
section  987  gain  or  loss  that  the 
taxpayer  must  recognize  is  determined 
under  rules  essentially  the  same  as 
those  in  S  1.987-2,  except  for  two  points: 
(1)  The  QBU  branch's  proHt  and  loss  is 
computed  through  the  termination  date; 
and  (2)  a  fmal  accounting  is  done  to 
reflect  the  branch's  deemed  distribution 
of  its  assets  to  the  taxpayer.  A  special 
adjustment  must  be  made  if  the  equity 
pool  is  negative  upon  termination:  The 
taxpayer  is  deemed  to  make  a  transfer 


to  the  equity  pool  in  an  amount 
necessary  to  bring  the  pool  up  to  zero, 
and  the  taxpayer  must  recognize  section 
987  gain  (or  loss)  equal  to  any  negative 
(or  positive]  balance  in  the  basis  pool. 

Generally,  a  QBU  branch  terminates 
when  either  (1)  the  branch  transfers 
substantially  all  of  its  assets  to  the 
taxpayer  or  (2)  the  taxpayer  disposes  of 
substantially  all  of  the  branch's  assets. 
Thus,  for  example,  a  deemed  adset  sale 
under  section  338  terminates  a  QBU 
branch.  In  general,  the  transfer  of  a  QBU 
branch's  assets  in  a  section  332 
liquidation  or  a  tax-free  reorganization 
does  not  terminate  the  QBU  branch, 
subject  to  certain  exceptions.  For 
consistency  and  compliance  reasons, 
many  of  the  exceptions  coordinate  with 
exceptions  to  the  nonrecognition  rules 
found  in  the  regulations  under  sections 
367(a).  367(b),  and  367(e).  A  QBU  branch 
is  also  considered  terminated  if  the 
transferee  (or  distributee)  of  the  QBU 
branch's  assets  and  the  QBU  branch 
have  the  same  functional  currency. 
Generally,  a  sale  or  exchange  described 
in  section  1248  of  10%  or  more  of  the 
stock  in  a  foreign  corporation  over  a 
twelve-month  period  also  will  result  in  a 
termination.  Consideration  was  given  to 
requiring  only  the  selling  (or  redeeming) 
shareholder  in  a  section  1248 
transaction  to  realize  his  pro  rata  share 
of  the  unrealized  section  987  gain  or  loss 
of  a  QBU  branch  of  a  CFC,  rather  than 
treating  a  section  1248  transaction  as  a 
termination  event,  which  affects  all 
shareholders.  The  pro-rata  approach 
was  rejected  in  the  interest  of  simplicity. 
The  Service  welcomes  comments  on 
how  a  pro-rata  approach  might  be 
implemented  in  a  maimer  that  would  not 
be  unduly  burdensome  to  most 
taxpayers. 

The  treatment  under  section  987  of 
United  States  QBU  branches  and  foreign 
taxpayers  is  reserved.  However,  it  is 
anticipated  that  these  rules  will  be 
substantially  similar  to  the  rules  for 
foreign  QBU  branches. 

The  Service  is  studying 
recharacterizing  a  portion  of  the  QBU's 
interest  expense  (but  not  its  interest 
income)  as  principal  under  the  authority 
of  section  989(b).  This  would  serve  as  an 
alternative  to  requiring  QBUs  operating 
in  a  hyperinflationary  environment  to 
use  the  dollar  approximate  separate 
transactions  method  of  accounting. 

The  Service  is  interested  in  receiving 
comments  concerning  the  application  of 
987  to  various  "special  industries," 
including  life  Insurance  companies  and 
regulated  investment  companies. 

Special  Analyses 
U  has  been  determined  that  these 


proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  businesses. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Commissioner  of 
Internal  Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
on  December  9. 1991.  See  notice  of 
public  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Carol  Murphy  of  the 
O^ice  of  Associate  Chief  Counsel 
(International)  within  the  Office  of  Chief 
Counsel.  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations. 

List  of  SubjecU  in  26  CFR  1.98S-4) 
llirough  1.9eP(c)-rr 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  28  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Authority:  Sec  780S,  eaA  StaL  017;  26 
U.S.C.7805*  *  •. 

Par.  2.  The  text  of  51 1. 987-1  through 
1.987-3  is  added,  and  the  heading  of 
i  1.987-3  is  revised  to  read  as  follows: 
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§1.M7-t    Profit  and  lOM  method  of 
accounting  for  a  quaMed  buatnaaa  untt  of  a 
taxpayer  having  a  diffywrt  functional 
curiancy  from  ttta  taxaayar. 

(a)  General  rule— il)  Application. 
Section  987  applies  tp  a  qualified 
business  unit  of  a  taxpayer  that — 

(i)  Has  a  functional  currency  that  is 
different  from  that  of  the  taxpayer  and 

(ii)  Does  not  use  tlje  dollar 
approximate  separalb  transactions 
method  of  accounting  (as  defined  in 
S  1.985-3).  [ 

(2)  QBU  branch.  F^r  purposes  of 
section  987  and  the  i^gulations 
thereunder,  the  term  "QBU  branch" 
means  a  qualified  business  unit  of  a 
taxpayer  described  in  paragraph  (a)(1) 
of  this  section. 

(b)  Profit  and  loss  method  of 
accounting — (1)  In  g  ^neral.  A  QBU 
branch  must  use  the  profit  and  loss 
method  of  accounting.  Under  the  profit 
and  loss  method  of  Recounting,  the 
taxable  income  or  Idss  and  earning  and 
profits  (or  deficit  in  iamings  and  profits) 
attributable  to  a  QBlJ  branch,  including 
any  exchange  gain  of  loss  on  intra- 
taxpayer  transactions  under  S  1.988- 
lT(a)(7)(ii).  is  generally  computed  as  of 
the  close  of  the  taxaple  year  by — 

(i)  Preparing  a  propt  and  loss 
statement  from  the  QBU  branch's  books 
and  records  (within  {he  meaning  of 
!  1.989  (a}-l(d))  as  recorded  in  the  QBU 
branch's  functional  eiurency 
(determined  under  section  985  and 
S  1.985-1);  I 

(ii)  Except  as  provided  in  paragraph 
(b)(2]  of  this  section,  making  the 
adjustments  necessary  to  conform  the 
statement  to  United  States  tax 
principles  (the  adjusjted  statement); 

(iii)  Except  as  provided  in  paragraph 
(b)(l)(iv)  and  paragraph  (b)(3)  of  this 
section,  translating  the  amount  shown 
on  the  adjusted  statement  into  the 
taxpayer's  functional  currency  at  the 
weighted  average  e^tchange  rate  for  the 
taxable  year  (as  defined  in  S  1.989(b)-l); 
and  I 

(iv)  Translating  the  amount  shown  on 
the  adjusted  statement  attributable  to 
dividend  amounts  iijto  the  taxpayer's 
functional  currency  fat  the  spot  rate 
when  the  amount  is  included  in  the 
.  taxpayer's  income,  i  i  dividend  amount 
includes  any  amoun  t  described  in 
section  989(b)(1),  rel  a  ting  to  dividends, 


or  section  989(b)(2), 


relating  to  the 


translation  of  deemf  d  dividends  under 
section  1248. 
(2)  Special  rule  fdr  certain  income. 


Income  described  it 
section  1293(a](l]  is 


QBU  branch's  adjured  profit  and  loss 
statement. 

(3)  Appropriate  ei  .change  rate  for 
creditable  taxes  for  certain  QBU 


section  9Sl(a)  or 
not  included  in  a 


branches  of  a  United  States  taxpayer— 
(i)  Purpose.  The  separate  computations 
in  this  paragraph  (b)(3)  ensure  that  a 
taxpayer's  income  reflects  the  dollar 
value  of  its  creditable  taxes  where  the 
taxpayer  elects  to  credit  the  taxes  under 
section  901. 

(ii)  Computation  of  taxable  income  or 
loss  attributable  to  a  QBU  branch.  If  a 
domestic  taxpayer  elects  to  credit 
(rather  than  deduct)  any  creditable  tax 
under  section  901.  the  taxable  income  or 
loss  attributable  to  a  QBU  branch  must 
be  computed  in  the  same  manner  as 
provided  in  paragraph  (b)(1)  of  this 
section,  except  that  the  functional 
currency  amount  of  creditable  foreign 
taxes  paid  or  accrued  with  respect  to  the 
QBU  branch's  income  (the  "tax 
equivalent  amount")  is  translated  into 
U.S.  dollars  (dollars)  at  the  spot  rate  on 
the  date  the  taxes  were  paid  or  accrued 
to  the  foreign  country  or  possession  of 
the  United  States.  The  domestic 
taxpayer's  dollar  income  or  loss 
includes  the  dollar  tax  equivalent 
amount. 

(iii)  Impact  on  pools.  The  functional 
currency  and  dollar  tax  equivalent 
amounts  are  excluded  from  both  the 
equity  pool  and  the  basis  pool  described 
in  §  1.987-1  (c)  (1)  and  (2).  respectively. 
See  S  1.987-l(b)(6).  Example  5. 

(4)  No  loss  limitation.  A  taxpayer  may 
recognize  a  loss  notwithstanding  that 
the  balance  of  either  (or  both)  of  the 
equity  pool  or  basis  pool  is  negative. 

(5)  QBU  branch  termination.  If  a  QBU 
branch  terminates  during  a  taxable  year, 
the  calculations  in  this  paragraph  (b)  are 
made  through  the  date  of  termination. 
(See  §  1.987-3  for  definition  of 
termination.)  Thus,  for  example,  the 
weighted  average  exchange  rate  would 
relate  only  to  the  period  of  the  taxable 
year  ending  on  that  date. 

(6)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  7.  Q  is  a  foreign  QBU  branch  of  a 
calendar  year  domestic  corporation  W.  Q's 
functional  currency  is  the  QC.  Q  began 
operations  on  January  1, 1992,  at  which  time 
it  was  funded  with  a  transfer  (as  defined  in 
S  1.987-2(b)(l))  of  lOOQC  when  lQC=Sl. 
During  1992,  no  other  distribution  or 
contribution  transfers  were  made.  For  1992.  Q 
had  a  loss  of  lOOQC  that  was  translated  into 
S160.  W  is  not  prevented  from  taking  into 
account  the  entire  amount  of  the  $150  loss 
solely  by  reason  of  section  987. 

Example  2.  P  is  a  foreign  QBU  branch  of  a 
calendar  year  domestic  corporation,  X.  that 
for  1990  credits  its  foreign  taxes  paid.  P 
operates  In  foreign  country  R.  R's  currency  is 
the  u  and  Fs  functional  currency  is  the  u.  All 
of  X's  income  consists  of  income  generated 
by  P  that  is  foreign  source  general  limitation 
income  (income  described  in  section 
004(dMlKI)).  In  198a  P  has  lOOu  of  taxable 


income.  P  pays  20u  of  tax  on  that  income  to 
country  R  on  December  31, 1990.  For  1990,  the 
weighted  average  exchange  rate  is  lu/$l.  On 
December  31. 1990.  the  exchange  rale  is  lu/ 
$1.2.  The  20u  of  foreign  tax  is  a  creditable  tax 
under  section  901.  In  1990.  X's  lOOu  of  income 
attribuUble  to  P  consists  of  80u  of  earnings  of 
20u  of  a  tax  equivalent  amount  The  80u  of 
earnings  is  translated  at  the  weighted 
average  exchange  rate  for  1990  (lu/$l)  to  $80 
and  20u  is  translated  at  the  spot  rate  when 
the  taxes  are  paid  (lu/$1.2)  to  $24.  For  199a 
X,  therefore,  has  taxable  income  of  $104 
($80 +$24)  attributable  to  its  QBU  branch  P 
and  has  paid  $24  of  foreign  taxes  with  respect 
to  that  income. 

Example  3.  The  facts  are  the  same  as  In 
Example  Z  except  that  P  has  lOu  of  taxable 
income  and  country  R  imposes  30u  of  tax  on 
that  income.  X,  therefore,  has  lOu  of  taxable 
income  that  consists  of  30u  of  a  tax 
equivalent  amount  and  a  deficit  of  20u 
(taxable  income  minus  foreign  taxes).  X 
translates  30u  at  the  spot  rate  as  of  the  date 
of  the  payment  of  the  taxes  (lu/$1.2)  to  $38 
and  translates  the  20u  deficit  at  the  weighted 
average  rate  (lu/$l)  to  <$20>.  X  has  $16 
($36+  <$20>)  of  taxable  income  attributable 
to  QBU  branch  P  and  has  paid  $36  of  foreign 
taxes  with  respect  to  that  income. 

Example  4.  Mia  a  foreign  QBU  branch  of  a 
calendar  year  domestic  corporation,  X,  thai 
for  1990  credits  its  foreign  taxes  paid.  M 
operates  in  foreign  country  R.  R's  currency  is 
the  u  and  NTs  functional  currency  is  the  u.  In 
1988,  M  has  lOOu  of  taxable  income.  M  pays 
20u  of  tax  on  that  income  to  country  R  on 
December  31, 1990.  For  199a  the  weighted 
average  exchange  rate  is  lu/$l.  On  December 
31, 1988,  the  spot  rate  is  lu/$1.2.  The  20u  of 
foreign  tax  is  a  creditable  tax  under  section 
901.  In  1991  there  is  a  foreign  tax 
redetermination  within  the  meaning  of 
i  1.905-3T  (c)  that  results  from  an  additional 
Ux  payment  of  5a  in  foreign  tax  when  the 
exchange  rate  is  lu/$1.4.  The  foreign  tax 
redetermination  results  in  a  change  in  the 
dollar  amount  of  X's  taxable  income 
attributable  to  M.  After  the  redetermination. 
M  has  75u  of  earnings  and  25u  of  tax 
equivalent  amount.  The  75u  of  earnings  is 
translated  at  the  lu/$l  rate  to  $75, 20us  is 
translated  at  the  lu/$1.2  rate  to  $24,  and  5u  is 
translated  at  the  lu/$1.4  rate  to  $7.  See 
section  986(a)(l)(B)(i>.  X.  therefore,  has 
taxable  income  of  $106  ($75+$24+$7) 
attributable  to  M  in  1990  and  has  paid  $31 
($24 +$7)  of  foreign  taxes  with  respect  to  that 
income. 

Example  5.  B  is  a  QBU  branch  of  X,  a 
domestic  corporation.  The  functional 
currency  of  B  is  the  FC.  The  exchange  rate  for 
1992  is  1FC:$1  throughout  the  year.  X  elects  to 
credit  (rather  than  deduct)  any  creditable  tax 
under  section  901.  In  1992.  B  has  lOOFC  of 
income  and  pays  40FC  of  creditable  tax  on 
that  income.  B  adds  60FC  to  its  equity  pool 
and  $80  to  its  basis  pool.  Under  S  1.987- 
l(b)(3)(iii),  the  40FC  is  excluded  from  B's 
pools:  $40  is  included  in  X's  income  under 
S  1.9e7-l(b)(3)(ii). 

Example  A  C  is  a  QBU  branch  of  X,  a 
calendar  year  domestic  corporation.  The 
functional  currency  of  C  is  the  FC  The  assets 
of  C  include  100  percent  of  the  stock  of  F,  a 
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controlled  foreign  corporation.  In  1992.  F  payt 
a  dividend  of  lOOFtZ.  For  purposes  of 
computing  Cs  profit  or  loss,  under  paragraph 
(b)(l)(iv)  of  this  section  the  lOOFC  dividend 
must  be  translated  into  dollars  at  the  spot 
rale  on  the  date  the  dividend  is  distributed, 
not  the  weighted  average  exchange  rate  for 
1992. 

(c)  Effective  date.  Section  1.987-1 
(other  than  S  1.987-l(b)(3))  is  effective 
for  taxable  years  beginning  after  (Date 
That  is  30  Days  After  This  Regulation  is 
Published  as  a  Final  Regulation].  Section 
1.987-l(b){3)  is  effective  for  taxable 
years  beginning  after  December  31, 1986. 
For  taxable  years  beginning  after 
December  31, 1986.  but  before  (Date 
That  is  31  Days  After  This  Regiilation  is 
Pubhshed  as  a  Final  Regulation],  a 
taxpayer  must  use  any  reasonable  profit 
and  loss  method  of  accounting  that  is 
consistent  with  the  principles  set  forth 
in  this  §  1.987-1. 

9  1.M7-2    Accounting  for  gain  or  lOM  on 
cartaln  transfars  of  property. 

(a)  General  rule — (1)  In  general.  A 
taxpayer  using  the  profit  and  loss 
method  of  accounting  for  its  QBU 
branch  recognizes  gain  or  loss  under 
section  987  (section  987  gain  or  loss) 
upon  a  remittance  (as  defined  in 
paragraph  (b)(4)  of  this  section)  from  the 
QBU  branch  or  when  the  QBU  branch 
terminates.  Section  987  gain  or  loss 
generally  represents  currency  gain  or 
loss  attributable  to  the  QBU  branch's 
undistributed  earnings  and  capital.  To 
calculate  section  987  gain  or  loss,  a 
taxpayer  must  establish  and  maintain 
two  pools  for  each  of  its  QBU  branches. 
One  pool,  the  equity  pool,  ismaintained 
in  the  functional  currency  of  the  QBU 
branch.  The  second  pool,  the  basis  pool, 
is  maintained  in  the  functional  currency 
of  the  taxpayer.  See  paragraph  (c)  of  this 
section  to  determine  the  amounts  in 
these  pools,  and  paragraph  (d)  of  this 
section  for  how  section  987  gain  or  loss 
is  calculated  when  there  is  a  remittance. 

(2)  Anti-abuse  rule.  If  a  contribution  to 
or  a  distribution  from  (or  series  of 
contributions  to  or  distributions  from)  a 
QBU  branch  or  a  termination  of  a  QBU 
branch  does  not  have  a  significant 
business  purpose,  the  District  Director 
or  the  Assistant  Commissioner 
(International)  may,  in  his  or  her 
discretion,  make  appropriate 
adjustments  to  clearly  reflect  the  income 
of  the  taxpayer. 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  section 
987. 

(1)  Property.  The  term  property 
includes  property  whether  tangible  or 
intangible.  Property  includes  Uabilities 
and  functional  currency. 


(2)  Transferal]  General  rule.  Except 
as  provided  in  paragraph  (b)(2)(ii)  of  this 
section,  the  term  transfer  means  the  net 
amount  of  property  that,  on  any  day, 
either  is  distributed  from  a  QBU  branch 
to  the  taxpayer  (or  to  any  other  QBU 
branch  of  the  taxpayer)  or  is  contributed 
by  the  taxpayer  (or  by  any  other  QBU 
branch  of  the  taxpayer)  to  the  QBU 
branch.  The  amount  of  property  is 
determined  by  reference  to  its  basis  (or 
in  the  case  of  a  liability  the  amoimt  of 
the  liability)  immediately  prior  to  the 
transfer,  adjusted  to  reflect  any  gain  or 
loss  recognized  under  section  988.  For 
example,  assiune  that  on  August  14  a 
dollar  taxpayer  with  a  Swiss  franc 
functional  currency  QBU  branch 
contributes  5,000  Swiss  francs  to  that 
QBU  branch.  That  day  the  QBU  branch 
also  distributes  2,400  Swiss  francs  to  the 
taxpayer.  The  amount  of  the  transfer  by 
the  taxpayer  to  the  QBU  branch  on 
August  14  is  2,600  Swiss  francs  (5,000- 
2.400). 

(ii)  Special  rules  for  receipt  of  certain 
previously  taxed  amounts.  A  transfer 
does  not  include  any  previously  taxed 
amount  (FTA)  received  by  a  QBU 
branch.  PTA  includes  amounts 
attributable  to  income  described  in 
section  951  (a)  or  section  1293  (a)(1). 

(iii)  Transferee's  basis.  A  transferee's 
basis  in  property  that  it  receives  as  the 
result  of  a  contribution  or  distribution 
equals  the  transferor's  basis  (adjusted  to 
reflect  gain  or  loss  recognized  under 
section  988)  translated  (if  necessary) 
into  the  transferee's  functional  currency 
at  the  spot  rate  (as  defined  in  paragraph 
(b)(3)  of  this  section)  for  the  day  on 
which  the  property  is  contributed  or 
distributed.  Translation  is  not  necessary 
when  a  transfer  is  made  between  two 
QBU  branches  with  the  same  functional 
currency. 

(iv)  Transfer  of  liabilities.  A 
contribution  of  a  liability  by  the 
taxpayer  (or  any  other  QBU  branch  of 
the  taxpayer)  to  a  QBU  branch  is  treated 
as  a  distribution  by  the  QBU  branch, 
and  a  distribution  of  a  liability  from  a 
QBU  branch  to  the  taxpayer  (or  any 
other  QBU  branch  of  tlie  taxpayer)  is 
treated  as  a  contribution  to  (he  QBU 
branch. 

(3)  Spot  rate.  The  term  spot  rate  has 
the  meaning  given  to  that  term  in 

S  1.988-lT  (d)  (1)  and  (2).  For  purposes 
of  computing  a  transferee's  basis  (under 
paragraph  (b)(2)(ii)  of  this  section),  the 
balance  in  a  QBU  branch's  basis  pool 
(under  paragraph  (c)(2)  of  this  section) 
and  section  987  gain  or  loss  (imder 
paragraph  (d)  of  this  section)  a  taxpayer 
may  use  a  spot  rate  convention  as 
defined  in  S  1.988-lT(d)(3). 

(4)  Remittance.  The  term  remittance 
means  the  amount  of  any  transfer  from  a 


QBU  branch  to  the  extent  that  the 
aggregate  amount  of  such  transfers 
during  the  taxable  year  does  not  exceed 
the  positive  year-end  balance  of  the 
equity  pool  determined  without  regard 
to  the  decreases  described  in  paragraph 
(c)(l)(iii)(B)  of  this  section.  If  a  QBU 
branch  makes  more  than  one  transfer 
during  a  taxable  year,  remittances  must 
be  determined  using  a  reasonable 
method,  consistently  applied  from  year 
to  year.  The  same  method  must  be 
applied  to  all  of  the  taxpayer's  QBU 
branches. 

(c)  Computation  of  QBU  branch 
equity  and  basis  pools.  This  paragraph 
(c)  describes  how  the  balances  in  the 
equity  pool  and  the  basis  pool  are 
determined.  The  equity  pool  is 
maintained  in  the  functional  currency  of 
the  QBU  branch,  and  the  basis  pool  is 
maintained  in  the  taxpayer's  functional 
currency. 

(1)  Equity  pool — (i)  Opening  balance. 
The  opening  balance  of  the  equity  pool 
for  certain  QBU  branches  that  operated 
before  1987  is  determined  under 
paragraph  (c)(1)(A)  of  this  section. 
Generally,  these  branches  were  subject 
to  the  transition  rules  of  S  1.987-5  or 
§  1.989  (c)-l.  The  opening  balance  of  the 
equity  pool  for  any  other  QBU  branch  is 
determined  under  paragraph  (c)(1)(B)  of 
this  section. 

(A)  Certain  QBU  branches  that 
operated  before  1987.  A  taxpayer  with  a 
QBU  branch  must  determine  the  opening 
balance  of  the  QBU  branch's  equity  pool 
using  the  rules  of  S  1.985-5,  if  the  QBU 
branch  used  a  profit  and  loss  method  of 
accounting  for  the  last  taxable  year 
beginning  before  1987.  If  the  QBU 
branch  used  a  net  worth  method  for  the 
last  taxable  year  beginning  before  1987. 
the  taxpayer  must  use  the  rules  of 

S  1.989  (cj-1  to  determine  the  opening 
balance  of  the  QBU  branch's  equity 
pool. 

(B)  All  other  QBU  branches.  The 
opening  balance  of  the  equity  pool  of  a 
QBU  branch  not  described  in  paragraph 
(c)(l)(i)(A)  of  this  section  is  determined 
under  this  paragraph  (c)(l)(i)(B).  The 
opening  balance  of  the  QBU  branch 
equals  the  adjusted  basis  of  the  QBU 
branch's  assets,  less  the  amount  of  the 
QBU  branch's  liabilities  on  the  date  the 
QBU  branch  first  uses  the  profit  and  loss 
method  of  accounting.  An  example  is  a 
qualified  business  unit  of  a  domestic 
corporation  with  a  dollar  functional 
currency  that  changes  its  functional 
currency.  See  S  1.985-5T,  relating  to 
changes  in  functional  currency. 

(ii)  Increases  to  the  pool  The  equity 
pool  is  increased  by — 

(A)  The  positive  amount  (after 
excluding  the  tax  equivalent  amount,  it 
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any)  determined  ur  der  S  1.987-l(b)(l)  (i) 
and  (ii); 

(B)  The  amount  c  f  any  transfer  to  the 
QBU  branch  during  the  taxable  yean 
and 

(C)  The  amount  <  f  PTA  received 
during  the  taxable  ^ear. 

(iii)  Decreases  to  the  pool.  The  equity 
pool  is  decreased  hy — 

(A)  The  loss  (aft(  r  excluding  the  tax 
equivalent  amount,  if  any)  determined 
under  S  1.987-1(1)  I  i)  and  (ii);  and 

(B)  The  amount  c  f  each  transfer  from 
the  QBU  branch  du  ring  the  taxable  year. 

(2)  Basis  pool — ( )  Opening  balance. 
The  opening  balam  e  of  the  basis  pool 
for  certain  QBU  bn  inches  that  operated 
before  1987  is  detei  mined  under 
paragraph  (c)(2](i)(  \)  of  this  section. 
Generally,  these  br  inches  were  either 
subject  to  the  trana  ition  rules  of  9  1.987- 
5  or  5  1.989(c)-l.  Tie  opening  balance  of 
the  basis  pool  for  aiy  other  QBU  branch 
is  determined  undef  paragraph 
(c)(2)(i)(B)  of  this  section. 

(A)  Certain  existing  QBU  branches. 
To  compute  the  bai  lis  pool  of  a  QBU 
branch  described  ii  i  paragraph 
(c){l)(i)(A)  of  this  9  sction,  see  9  1.987-5 
and  9  I.989(c}-1. 

(B)  All  other  QB  /  branches.  The 
opening  balance  of  the  basis  pool  of  a 
QBU  branch  descri  led  in  paragraph 
(c)(l)(i)(B)  of  this  8(!ction  equals  the 
opening  balance  of  the  QBU  branch's 
equity  pool  transla  ed  into  the 
taxpayer's  functior  al  currency  at  the 
spot  rate  on  the  da  e  the  QBU  branch 
first  uses  a  profit  a  id  loss  method  of 
accounting. 

(ii)  Increases  to  i  he  pool  The 
following  amounts  increase  the  basis 
pool — 

(A)  The  positive  amount  (after 
excluding  the  tax  e  quivalent  amount  if 
any)  determined  under  9  1.987-l(b); 

(B)  The  amount  ( if  each  transfer  to  the 
QBU  branch  durinj  the  taxable  year 
translated  into  the  taxpayer's  functional 
currency  at  the  spc  t  rate  on  the  date  of 
the  transfer 

(C)  Each  amount  of  PTA  received 
during  the  taxable  /ear  translated  into 
the  taxpayer's  fun(  tional  currency  at  the 
spot  rate  on  the  da  te  the  PTA  is 
received;  and 

(D)  The  portion  ( if  the  negative  basis 
pool  attributable  t(  i  any  remittance 
made  during  the  ta  xable  year 
determined  under  laragraph  (d)  of  this 
section. 

(iii)  Decreases  tc  the  pool.  The 
following  amounts  decrease  the  basis 
pool — 

(A)  The  loss  (aft  !r  excluding  the  tax 
equivalent  amount ,  if  any)  determined 
under  9  1. 987-1  (b); 

(B)  The  portion  <  f  the  positive  basis 
pool  attributable  ti  i  any  remittance 


made  during  the  taxable  year, 
determined  under  paragraph  (d)  of  this 
section;  and 

(C)  The  amount  of  each  transfer  from 
the  QBU  branch  (other  than  a 
remittance)  during  the  taxable  year 
translated  into  the  taxpayer's  functional 
currency  at  the  spot  rate  on  the  date  of 
the  transfer. 

(d)  Calculation  of  section  987  gain  or 
loss — (1)  General  rule.  Section  987  gain 
or  loss  equals  the  difference  between — 

(i)  The  amount  of  a  remittance  from  a 
QBU  branch  translated  into  the 
taxpayer's  functional  currency  at  the 
spot  rate  on  the  date  the  remittance  is 
made,  and 

(ii)  The  portion  of  the  basis  pool 
attributable  to  the  remittance. 

(2)  Formula  far  determining  the  basis 
of  a  remittance.  The  following  is  the 
formula  for  determining  the  portion  of 
the  basis  pool  attributable  to  a 
remittance: 


Amount  of 

remittance  (in  the 

QBU  branch's 

functional  currency) 

equity  pool  balance 

reduced  by  prior 

remittances 


basis  pool  reduced 

by  prior 

remittances 


(3)  Examples.  This  section  Is 
illustrated  by  the  following  examples. 

Example  1.  B  is  a  QBU  branch  of  X.  a 
domestic  corporation.  The  functional 
currency  of  B  is  the  FC  On  January  23, 1992, 
B  distributes  to  X  a  machine  with  a  fair 
market  value  of  lOOFC  and  an  adjusted  basis 
of  25FC  in  "exchange"  for  lOOFC.  Under 
9  1.987-2(b)(2)(i).  the  amount  of  the  transfer 
to  B  is  75FC  (100FC-25FC).  The  spot  rate  on 
the  date  of  the  transfer  is  1FC=$1.Z  Under 
9  l.S87-2(b](2)(iii}  of  this  section.  X's  basis  in 
the  machine  is  $30.  23FC  translated  into 
dollars  at  the  spot  rate. 

Example  2., B  is  a  QBU  branch  of  A.  a 
calendar  yeaf  domestic  corporation.  The 
assets  of  B  include  100  percent  of  the  stock  of 
S.  a  calendar  year  controlled  foreign 
corporation.  "The  functional  currency  of  B  and 
S  is  the  u.  For  1992.  A  includes  in  gross 
income  $100  of  S's  subpart  F  income.  Under 
9  1.987-l(b)(2),  no  amount  of  the  subpart  F 
inclusion  is  included  in  B's  proHt  and  loss 
statement  Thus,  the  subpart  F  inclusion  is 
not  reflected  either  in  B's  equity  pool  or  B's 
basis  pool. 

Example  3.  A  foreign  partnership,  P,  has 
the  FC  as  its  functional  currency.  P  has  two 
equal  partners,  A  and  B.  Partner  A  is  a  U.S. 
person  whose  functional  currency  is  the  U.S. 
dollar,  and  partner  B  is  a  nonresident 
individual.  P  borrows  l.OOOFC  on  January  1, 
1992  and  repays  the  1,000FC  on  December  31, 
1992.  The  l.OOOFC  borrowing  and  repayment 
results  in  no  change  to  Fs  equity  pool  or  Fs 
basis  pool. 

Example  4.  (i)  Facts.  X  is  a  calendar  year 
domestic  corporation.  B,  a  QBU  branch  of  X. 
was  established  on  January  1. 1992  and 


operates  in  Country  Z.  B's  functional 
currency  is  the  FC.  B  had  profits  of  l.OOOFC  in 
1992  translated  using  the  weighted  average 
exchange  rate  into  $2,000.  In  1992,  X 
transferred  l.OOOFC  to  B  when  1FC=$1,  and 
$1,000  to  B  when  1FC=$2.  Also  In  1992,  B 
transferred  l.OOOFC  to  X  when  1FC=S2.  In 
1993.  B  had  a  loss  of  l.OOOFC  translated  using 
the  weighted  average  exchange  rate  of 
1FC=$2  into  $2.00a  X  made  one  transfer  to  B 
in  1993  of  2,000  FC  when  the  exchange  rate 
was  IPC =$3.  During  1993.  B  transferred 
4000FC  to  C  (another  QBU  branch  of  X  with 
the  FC  as  its  functional  currency)  when 
1FC=$3.  in  a  transaction  denominated  as  a 
"loan". 

(ii)  1992  equity  and  basis  pool  calculations, 
calculation  of  section  987  gain  on  the  transfer 
from  B,  and  calculation  of  X's  basis  in 
transferred  property — (A)  Pool  calculations. 
B's  equity  pool  and  basis  pool  at  the  end  of 
1992  equal: 


EquityCFQ 

BaslstS) 

Opening  balance 

Incf  eased  tjy: 

Protits 

Transfers  to  B: 
1 OOOFC 

0 

1,000 

1.000 

500 

0 
2.000 
1,000 

$1,000  (500FC 
value).. 

1,000 

Balance  prior  to 

trar>sfers  from  B 

Decreased  tjy: 

Ren^rttance  _ 

2.500 
-1,000 

4.000 
-1,600 

Ertding  balance 

1.500 

a4oo 

(B)  Calculation  of  remittance  and  portion 
of  basis  pool  attributable  to  such  remittance. 
Bs  l.OOOFC  transfer  is  a  remittance  since  B's 
equity  pool  is  at  least  l.OOOFC  at  the  end  of 
1992,  prior  to  adjusting  for  the  l.OOOFC 
transfer  from  B.  The  portion  of  the  basis  pool 
attributable  to  the  remittance  equals  $1,600, 
calculated  as  follows: 


1.000FC 
2.600FC 


X  $4,000 


(C)  Calculation  of  section  987  gain  on  the 
remittance.  The  amount  of  section  987  gain 
resulting  from  the  remittance  equals  $400.. 
calculated  as  follows: 

$2,000  (lOOOFC  at  the  spot  rate  of 

IFC = $2)  -  $1 ,600 = $400 

The  remittance  results  in  the  recognition  by 
X  of  $400  of  section  987  gain. 

(D)  X's  basis  in  transferred  property.  X  has 
a  $2,000  basis  in  the  l.OOOFC  transferred 
(l.OOOFC  translated  at  IFC =$2). 

(iii)  1993  equity  and  basis  pool  calculation, 
calculation  of  section  987  gain  on  remittance, 
and  X's  basis  in  transferred  property — [r^] 
Pool  calculation.  B's  equity  pool  and  basis 
pool  at  the  end  of  1993  equal: 
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^r 

Basis  ($) 

Opeoing 

1.500 

2.400 

Increatedbjr: 

Traiuler  to  B  of 

j.nnnFC 

2.000 

8.000 

Decreaaed  by: 

Lon 

<  1.000  > 

<  2.000  > 

Balance  prior 

to  transfers 

byB._ 

2.500 

6.400 

Hecreased  by 

"loan": 

Remittance 

portion .     

<  2.500  > 

<  6,400  > 

Property  transfer 

in  excess  of 

remittance 

<1.500> 

<4.500> 

Ending 

balance 

<1.500> 

<4.500> 

(BJ  Calculation  of  remittance  and  portion 
of  basis  pool  attributable  to  such  remittance. 
B  transferred  4,000FC  of  property  to  C. 
tlowever.  o|ily  2,S0DFC  is  treated  as  a 
remittance  because  that  is  the  amount  of  the 
equity  pool  prior  to  adjusting  for  the  4.000PC 
transfer.  The  portion  of  basis  pool 
attributable  to  the  remittance  equals  S&400. 
calculated  as  follows: 


2.500FC 

zsaaec 


X  $6,400 


(C)  Calculation  of  section  967  gain  on  the 
remittance.  The  amount  of  section  987  gain 
resulting  from  the  remittance  and  recognized 
by  X  equals  $1,000,  calculated  as  follows: 
$7,500  (2,500PC8  at  the  spot  rate  of 

1FC=$3-$6,400=$1,100 

(D)  X's  basis  in  transferred  property.  X  has 
a  $12,000  basis  in  the  4.000FC  property 
transferred  (4,000FC  translated  at  the  spot 
rateoflFC=$3). 

(E)  C's  pool  adjustments.  C  will  increase  its 
equity  pool  by  4000FC  and  its  basis  pool  by 
$12,000. 

Example  5.  B  is  a  QBU  branch  of  a 
domestic  corporation.  X.  X  is  a  calendar  year 
taxpayer.  B's  functional  currency  is  the  FC. 
At  the  end  of  1993.  the  balance  in  B's  equity 
pool  was  120  FC  and  the  balance  in  B's  basis 
pool  was  negative  $60.  At  that  time,  B 
transferred  40FC  to  X  when  the  spot  rate  was 
1FC=$1.  Because  B's  equity  pool  exceeds 
40FC.  the  entire  transfer  is  a  remittance.  The 
volue  of  the  remittance  is  $40  and  the  basis  of 
the  remittance  is  negative  $20  (40/ 
120X  <$eO>)The  amount  of  the  section  987 
gain  is  $00,  the  difference  between  $40  and 
negative  $20  (40-  <20>).  After  the 
remittance,  the  equity  pool  equals  80FC 
(120FC— 40FC)  and.  under  paragraph 
(c)(2)(ii)(D)  of  this  section,  the  basis  pool  is 
increasad  to  negative  $40  (—$60—  <$20>). 

(e)  Ordinary  character  of  section  987 
gain  or  loss.  Section  987  gain  or  loss  is 
treated  as  ordinary  income  or  loss. 

(f)  Source  and  character  of  section  987 
gain  or  loss  is  allocated  like  interest — 
(1)  General  rule.  Except  as  otherwise 


provided  in  paragraph  (f){2]  of  this 
section,  a  taxpayer  must  determined  the 
source  and  character  of  section  987  gain 
or  loss  for  all  purposes  of  the  Code. 
including  sections  904(d),  907  and  954. 
by  using  the  same  method  the  taxpayer 
uses  to  allocate  and  apportion  its 
interest  expense  under  861,  modined  as 
follows. 

(!)  Asset  based  allocation.  If  the 
taxpayer  uses  the  asset  method 
described  in  S  1.861-9T(g).  it  must  take 
into  account  only  the  assets  of  the  QBU 
branch.  The  allocation  and 
apportionment  must  be  made  without 
regard  to  the  exceptions  to  fungibility 
set  forth  in  S  1.861-lOT. 

(ii)  Income  based  allocation.  If  the 
taxpayer  uses  the  modiHed  gross  income 
method  described  in  section  1.861-flT(j) 
to  allocate  and  apportion  its  interest 
expense,  it  must  take  into  account  only 
the  QBU  branch's  gross  income. 

(2)  Exception  to  prevent  significant 
distortion.  If  the  method  for  sourcing 
and  characterizing  section  987  gain  or 
loss  described  in  paragraph  (f](l)  of  this 
section  would  result  in  a  significant 
distortion,  the  district  director  can 
require  (or  allow)  a  taxpayer  to  use  a 
method  that  clearly  reflects  income.  For 
example,  if  in  tax  year  1992  the  asset 
composition  of  a  QBU  branch  of  a 
domestic  corporation  differs 
significantly  from  the  historical 
composition  of  the  QBU's  assets,  the 
district  director  may  require  (or  allow) 
the  taxpayer  to  source  and  characterize 
section  987  gain  or  loss  for  1992  in  a 
manner  that  more  clearly  reflects  the 
historical  composition  of  the  branch's 
assets. 

(3)  Examples.  The  provisions  of  this 
paragraph  (f)  are  illustrated  by  the 
following  examples. 

Example  i.  Q  is  a  foreign  QBU  branch  of 
calendar  year  domestic  corporation  X.  Q 
begins  operations  in  1992.  Q's  functional 
currency  is  the  LC.  During  1992.  X  recognized 
a  section  967  gain  of  $ltX)  attributable  to  a 
remittance  by  Q.  During  1992,  X's  interest 
expense  is  apportioned  under  J  1.861-9T(f) 
using  the  asset  method.  Under  §  1.861- 
9T(f](2),  Q  has  $20,000  of  assets.  $4,000  of 
assets  that  generate  domestic  source  income, 
$4,000  that  generate  general  limitation  income 
under  section  904(d)(l)(I},  and  $12,000  of 
assets  ttiat  generate  foreign  source  passive 
limitation  income  under  section  904(d)(1)(A). 
Accordingly,  $20  of  the  section  967  gain  will 
be  domestic  source  income  ($100  x  (4,000/ 
20.000)1.  $20  of  die  section  987  gain  will  be 
foreign  source  general  limitation  income  ($100 
X  (4,000/20X100)).  and  $60  of  the  section  987 
gain  will  be  foreign  source  passive  limitation 
income  ($100  X  (12.000/20.000)). 

Example :?.  M  is  a  calendar  year  controlled 
foreign  corporation  that  conducts  part  of  its 
operation  through  N,  a  QBU  branch  located 
in  Country  B.  N  tiegan  operations  on  fanuary 
1, 1992.  The  functional  currency  of  M  and  N  is 


the  MC  and  the  NC  respectively.  During 
1992.  M  recognized  a  section  987  gain  of 
lOOMC  attributable  to  a  remittance  by  N.  Ms 
interest  expense  is  apportioned  und<>r 
i  1.861-OT(f)(3)  using  the  modified  gross 
income  method.  N  has  lO.OOONC  of  gross 
income  in  1992.  O.OOONC  of  which  was  foreign 
source  general  limitation  income  and  4.000NC 
of  which  was  foreign  aource  passive 
limitation  income.  Accordingly.  60MC  of  the 
section  987  gate  will  be  foreign  source 
general  limitation  (lOQMC  X  (6.000/10.000)1 
and  40MC  of  the  section  987  gain  will  be 
foreign  source  passive  limitation  inr.ome 
(lOOMC  X  (4.000/10.000)). 

(g)  Coordination  with  partnership 
rules.  (Reserved] 

(h)  Effective  date.  Section  1.907-2 
(other  than  {  1.987-2(a)(2)  and  {  1.987- 
2(e)  is  effective  for  taxable  years 
beginning  after  [Date  That  is  30  Days 
After  This  Regulation  is  Published  as  a 
Final  Regulationl.  Section  1.987-2(a)(2) 
and  §  1.987-2{e)  are  effective  for  taxable 
years  beginning  after  December  31. 1986. 
For  taxable  years  beginning  after 
December  31. 1986.  but  before  [date  that 
is  31  days  after  this  regulation  is 
published  as  a  final  regulation],  a 
taxpayer  must  use  any  reasonable 
method  to  calculate  and  characterize  for 
foreign  tax  credit  purposes  section  987 
gain  or  loss  that  is  consistent  with  the 
principles  set  forth  in  this  §  1.987-2. 

§1.987-3    TvrminationofaQBUbranch 

(a)  Termination.  Generally,  a  QBU 
branch  terminates  when  its  activities 
cease.  Thus,  a  QBU  branch  terminates 
upon  a  transfer  to  the  taxpayer  of 
substantially  all  of  the  QBU  branch's 
assets.  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  termination  also 
occurs  when  a  taxpayer  sells  or 
otherwise  disposes  of  substantially  all 
of  the  assets  of  a  QBU  branch,  including 
the  deemed  sale  thai  occurs  pursuant  to 
an  election  under  section  338. 

(b)  Transactions  described  in  section 
381(a)r-{l)  Liquidations.  Generally  a 
termination  does  not  occur  when 
substantially  all  of  the  assets  of  a  QBU 
branch  are  distributed  in  a  liquidation 
described  in  section  332.  except  in  the 
following  cases — 

(i)  The  distributor  is  a  domestic 
corporation  and  the  distributee  is  a 
foreign  corporation: 

(ii)  The  distributor  is  a  foreign 
corporation  and  the  distributee  is  a 
domestic  corporation; 

(iii)  The  distributor  and  the  distributee 
are  both  foreign  corporations  and  the 
functional  currency  of  the  distributee  is 
the  same  as  the  functional  currency  of 
the  distributor's  QBU  branch. 

(2)  Reorganizations.  Generally  a 
termination  does  not  occur  when 
substantially  all  of  the  assets  of  a  QBU 
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branch  are  transfer  ed  in  a 
reorganization  desc  ribed  in  section 
381(a)(2).  except  in  :he  following 
cases — 

(i)  A  reorganizati  >n  described  in 
section  367(a); 

(ii)  A  reorganizat  on  described  in 
section  367(b)  in  wl  ich  the  functional 
currency  of  the  tranpferee  is  the  same  as 
the  functional  currehcy  of  the 
transferor's  QBU  bi  anch; 

(iii)  A  reorganiza  ion  described  in 
section  367(b)  in  w\  ich  at  least  one  of 
the  U.S.  shareholde  "s  of  the  transferor  is 
required  to  include  in  income  either  a 
section  1248  amoun :  or  an  all  earnings 
and  profits  amount. 

(c)  Section  351  tn  nsactions — (1) 
Section  351  transac  ions  described  in 
section  367(a).  A  tei  mination  occurs 
when  the  assets  of  n  QBU  branch  are 
transferred  in  a  sec  ion  351  transaction 
described  in  sectior  367(a). 

(2)  Other  section  151  transactions. 
(Reserved). 

(d)  Section  1248 1  vnsactions.  A 
termination  of  a  QE  U  branch  of  foreign 
corporation  occurs  vhen  a  U.S.  person 
sells  or  exchanges  ( }r  is  treated  as 
exchanging)  10%  or  more  of  the  stock 
(measured  by  vote  nr  value)  in  the 
foreign  corporation  or  in  a  related 
corporation)  during  a  twelve-month 
period  in  a  transact  on  described  in 
section  1248.  The  b;  sis  pool  must  be 
adjusted  by  the  ami  lunt  of  section  987 
gain  or  loss  recogni  :ed  as  the  result  of 
the  termination. 

(e)  Partnerships.  Reserved]. 

(f)  Adjustment  of  '?asis  pool  in  the 
case  of  nonrecognit  on  events.  If  a 
transaction  describi  id  in  section  381(a) 
does  not  result  in  the  termination  of  a 
QBU  branch  then  th  e  basis  pool  of  the 
QBU  branch  must  fa  i  translated,  if 
necessary,  into  the  imctional  currency 
of  the  distributee  oi  the  transferee  at  the 
spot  rate  on  the  dat  3  of  the  transaction. 

(g)  Effect  of  term  nation.  The 
termination  of  a  QE  U  branch  results  in 
recognition  of  secti(  m  987  gain  or  loss. 

(h)  Procedure.  Th  s  paragraph  (h) 
provides  a  3-step  pi  Dcedure  for 
determining  the  am  )unt  of  section  987 
gain  or  loss  recogni  :ed  upon  the 
termination  of  a  QE  U  branch.  These 
steps  apply  regardli  iss  of  the  reason  for 
the  termination. 

(1)  Step  1—Calcu  htion  of  profit  and 
loss.  The  taxpayer  i  :alculates  the 
amount  (in  the  QBl  's  functional 
currency)  of  profit  (  r  loss  attributable  to 
the  QBU  branch  for  the  portion  of  the 
taxable  year  throug  i  the  date  of 
termination.  For  pui  poses  of  the 
preceding  sentence,  that  amount 
includes  any  excha  ige  or  loss 
(determined  withou  t  regard  to  the 
limitations  set  forth  in  section  g98(b]) 


recognized  under  the  provisions  of 
%  1.98ft-lT(a)(7). 

(2)  Step  2^PooI  adjustments.  The 
taxpayer  must  make  adjustments  to  the 
equity  pool  and  the  basis  pool  for  the 
profit  or  loss  determined  under  Step  1 
and  any  transfers  to  or  from  the  QBU 
branch  attributable  to  the  portion  of  the 
taxable  year  through  the  date  of 
termination.  The  taxpayer  must  also 
recognize  any  section  987  gain  or  loss  on 
remittances  made  during  that  portion  of 
the  year. 

(3)  Step  3— Additional  adjustments 
necessary  upon  termination.  After 
making  the  pool  adjustments  under  Step 
2,  a  taxpayer  must  make  the  additional 
adjustments  set  forth  in  this  paragraph 
(h)(3). 

(i)  Equity  pool  is  greater  than  zero.  If 
the  QBU  branch's  equity  pool  is  greater 
than  zero,  the  taxpayer  must  recognize 
section  987  gain  or  loss  equal  to  the 
difference  between  the  amount  of  the 
equity  pool  translated  into  the 
taxpayer's  functional  currency  at  the 
spot  rate  on  the  date  of  the  termination 
and  the  amount  of  the  QBU  branch's 
basis  pool  (whether  the  basis  pool  is 
positive  or  negative). 

(ii)  Equity  pool  is  less  than  zero.  If  the 
QBU  branch's  equity  pool  is  less  than 
zero,  the  taxpayer  is  deemed  to  make  a 
transfer  to  the  QBU  branch  equal  to  the 
negative  amount  of  the  equity  pool.  This 
results  in  an  increase  to  the  basis  pool. 
The  amount  of  the  increase  equals  the 
amount  of  the  deemed  transfer 
translated  into  the  taxpayer's  functional 
currency  at  the  spot  rate  on  the  date  of 
the  termination.  The  taxpayer  must 
recognize — 

(A)  Section  987  gain  equal  to  the 
negative  amount  of  the  basis  pool  (as 
adjusted),  or 

(B)  Section  987  loss  equal  to  the 
positive  amount  of  the  basis  pool  (as 
adjusted). 

(iii)  Equity  pool  equals  zero.  If  the 
QBU  branch's  equity  pool  equals  zero, 
the  taxpayer  must  recognize  section  987 
gain  or  loss  under  the  principles  of 
paragraph  (h)(3)(ii)  of  this  section. 

(i)  Effective  date.  Section  1.987-3 
(other  than  S  1.987-3(g)  and  S  1.987-3(h)) 
is  effective  for  taxable  years  beginning 
after  [Date  That  is  30  Days  After  This 
Regulation  is  Published  as  a  Final 
Regulation).  Section  1.987-3(g)  and 
§  1.987-3(h)  are  effective  for  taxable 
years  beginning  after  December  31, 1986. 
For  taxable  years  beginning  after 
December  31, 1986,  but  before  [Date 
That  is  31  Days  After  This  Regulation  is 
Published  as  a  Final  Regulation],  a 
taxpayer  must  determine  what 
constitutes  a  termination  using  the 
principles  of  S  1.987-3(a). 


(j)  Examples.  This  section  i^ 
illustrated  by  the  following  examples. 

Example  1.  (i)  A  is  a  QBU  branch  of  X.  a 
domestic  corporation.  A's  functional  currency 
is  the  LC.  As  of  January  1. 1992.  A's  equity 
and  basis  pools  were  20LC  and  $20 
respectively.  A's  profit  for  1992  was  12LC, 
which  included  all  unrealized  section  988 
exchange  gain  or  loss.  A  terminates  on 
December  31, 1992.  The  weighted  average 
exchange  rate  for  1992  is  2LC=$1  and  the . 
exchange  rate  on  the  date  of  termination  is 
4LC=$1. 

(ii)  Under  Step  2.  A's  equity  pool  is 
increased  by  12LC  and  its  basis  pool  is 
increased  by  $8.  As  of  the  date  of 
termination,  A's  equity  pool  is  32LC  (20LC  + 
12LC  of  profit)  and  its  basis  pool  is  $26  ($20 
+  $6  of  profit). 

(iii)  Under  Step  3,  X  recognizes  section  987 
loss  of  $18  ($8  spot  value  of  32LC  less  the  $28 
amount  of  the  basis  pool). 

Example  2.  (i)  Assume  the  same  facts  in 
Example  1.  except  that  on  January  1, 1992, 
A's  equity  and  basis  pools  were  <16LC> 
and  <$5>,  respectively. 

(ii)  Under  Step  2.  A's  equity  pool  is 
increased  by  12IX:  and  its  basis  pool  is 
increased  by  $6.  As  of  the  date  of 
termination,  A's  equity  pool  is  <4LC> 
(<16LC>  +  12LC  of  profit)  and  its  basis 
pool  is  $1  (<$5>  +  $8  of  profit). 

(iii)  Under  Step  3.  X  is  deemed  to  transfer 
4LC  to  A.  This  results  in  an  equity  pool  of  O, 
and  an  equity  basis  pool  of  $2  ($1  +  $1  (4IX; 
at  4LC:$1)).  'Therefore,  X  recognizes  section 
987  loss  of  $2,  which  Is  the  positive  amount  of 
the  equity  basis  pool. 
Fred  T.  Goldberg,  \u 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  91-22854  Filed  9-24-91:  8:45  am] 

BtLUNG  COOE  M30-01-M 


26  CFR  Part  1 
[INTL-965-86] 
RIN  1S45-AM12 

Calculation  of  Currency  Gain  or  Loss 
on  Transfers  From  Qualified  Business 
Unit  Branches  Using  ttte  Profit  and 
Loss  Mettiod  of  Accounting;  Hearing 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  relating  to  the 
calculation  of  income  (including 
currency  gain  or  loss  on  remittances) 
attributable  to  a  qualified  business  unit 
of  a  taxpayer  that  uses  the  profit  and 
loss  method  of  accounting. 
DATES:  The  public  hearing  will  be  held 
on  Monday,  December  9, 1991,  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
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■^  received  by  Monday,  November  25. 
1991. 

ADDRESSES:  The  public  hearing  wili  be 
held  in  the  IRS  Commissioner's 
(Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW.,  Washington.  DC. 
Requests  to  speak  and  outlines  of  oral 
comments  should  be  submitted  to  the 
Internal  Revenue  Service.  P.O.  Box  7604. 
Ben  Franklin  Station.  Attp: 
CC:CORP:T:R  (lNTL-965-86).  room  5228. 
Washington,  DC  20044. 

FOR  HMTMER  INFORMATION  CONTACT: 

Bob  Boyer  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231  (not  a  toll-free  number). 

SUPPLEMENTARV  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  987  of  the 
Internal  Revenue  Code  of  1986  relating 
to  the  calculation  of  income  (including 
gain  or  loss  on  remittances  and 
terminations)  attributable  to  a  QBU 
branch  of  a  taxpayer  that  uses  the  profit 
and  loss  method  of  accounting.  These 
regulations  appear  in  the  proposed  rules 
section  of  this  issue  of  the  Federal 
Register. 

The  rules  of  S  601.601(a)(3)  of  the 
'Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
November  25, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outliiaes 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  tfie  Commissioner  of 
Internal  Revenme. 
Dale  D.  Gooda, 

Federal  Register  Lkiiaon  (^fkxr.  Assistant 

Chief  Counsel  (Corporate). 

(FR  Doc.  91-22855  Filed  9-24-91: 8:45  am] 

BILUNQ  CODE  4«30-«MI 


26  CFR  Par*  1 
IEE-4S-t11 
RIN  1545-AP74 

Taxation  of  Fringe  Benefits  and 
Exclusions  From  Gross  Income  of 
Certain  Fringe  Benefits 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  amendments  relating  to 
whether  certain  benefits  qualify  as 
working  condition  fringes  and,  therefore, 
are  excludable  &om  the  recipient's  gross 
income  under  section  132(a)(3)  of  the 
Internal  Revenue  Code.  These  proposed 
regulations  (1)  provide  additional  rules 
for  transportation  provided  to 
government  employees  because  pf  bona 
fide  business-oriented  security  concerns 
and  (2)  clarify  Uie  treatment  of  bona  fide 
volunteers  vrho  perform  services  for 
exempt  organizations  or  for  a  Federal, 
State,  or  local  government  unit.  The 
proposed  regulations  affect  employees 
receiving  these  fringe  benefits  and 
provide  guidance  to  employers  and 
employees  to  help  determine  their 
federal  tax  liability. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
December  13, 1991. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attention: 
CC:CORP:T:R  (EE-46-91),  room  5228. 
Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 

Concerning  the  proposed  regulations 
relating  to  transportation  provided  to 
government  employees,  Marianna 
Dyson,  at  202-377-9372  (not  a  toll-free 
number).  Concerning  the  proposed 
regulations  relating  to  the  treatment  of 
bona  fide  volunteers.  lerry  Walsh 
Skeliy.  at  202-56&-d505  (not  a  toll-free 
number). 

SUFPLEMENTARV  INFORMATION;  This 
document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  132  of  the  Internal  Revenue 
Code  of  1988  (Code).  The  amendments 
pertain  to  bona  fide  volunteers  who 
perform  services  for  exempt 
organizations  or  for  a  Federal,  state,  or 
local  governmental  unit  and  to 
government  employees  who  are 
provided  transportation  because  of  bona 
fide  business-oriented  security  concerns. 


1.  Volunteers 
Background 

Public  comments  have  been  received 
by  the  Service  expressing  concern  about 
the  application  of  section  132  to 
volunteers  who  perform  services  for 
organizations  exempt  imder  section 
501(a)  of  the  Code  and  who  receive 
directors  and  officers  liability  insurance 
protection  (D  &  O  insurance)  from  those 
organizations. 

Section  132(a)  of  the  Code  excludes 
certain  fringe  benefits  from  gross 
income.  Generally,  these  fringe  benefits 
are  excludable  under  section  132(a)  by 
an  "employee."  whether  paid  or  working 
as  a  volunteer.  For  certain  purposes,  the 
term  "employee."  which  is  defined  in 
§  1.132-l(b)  of  the  regulations,  includes 
independent  contractors,  even  though 
independent  contractors  are  not  in 
employee-type  relationships.  However, 
for  purposes  of  section  132(a]  (1)  and  (2) 
(relating  to  no-additional-cost  services 
and  qualified  employee  discounts), 
independent  contractors  are  not  treated 
as  "employees."  Thus,  under  section 
132(a).  bona  fide  volunteers,  like  their 
paid  counterparts,  may  not  exclude  no- 
additional-cost  services  and  qualified 
employee  discounts  from  gross  income 
unless  they  are  under  the  direction  and 
control  of  the  exempt  organization  or 
government  employer  (i.e.,  in  an 
employee-type  relationship  with  the 
employer). 

Although  bona  fide  volunteers  who 
are  in  employee-type  relationships  may 
exclude  from  gross  income  the  fringe 
benefits  listed  above  and  all  bona  fide 
volunteers  (including  independent 
contractors)  may  exclude  de  minimis 
fringe  benefits,  bona  fide  volunteers 
may  not  exclude  working  condition 
fringe  benefits  as  described  in  section 
132(d)  and  the  regulations  thereunder 
because  volunteers  do  not  have  a  profit 
motive  under  section  162.  The  proposed 
regulation  corrects  this  technical 
problem  and  ensures  that  like  their  paid 
counterparts,  bona  fide  volunteers  may 
exclude  working  condition  fringe 
benefits,  including  D  &  O  insurance, 
from  gross  income. 

Explanation 

Section  132(a)(3)  of  the  Code  proviaes 
that  working  condition  fringes  are 
excludable  from  gross  income.  Section 
132(d)  of  the  Code  and  S  1132  5(a)(1)  of 
the  income  tax  regulations  generally 
provide  that  a  "working  condition 
fringe"  is  any  property  oi  service 
provided  to  an  employee  of  an  employer 
to  the  extent  that,  if  the  employee  paid 
for  the  property  or  service,  the  amount 
paid  would  be  allowable  as  a  deduction 
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under  section  162  o  r  167.  For  purposes  of 
the  working  conditi  on  fringe  exclusion, 
the  term  employee  s  defined  broadly  in 
§  1.132-l(b)(2)  to  in  elude  employees, 
partners,  directors  md  independent 
contractors. 

Section  162  of  th(  Code  provides  a 
deduction  for  all  th  ;  ordinary  and 
necessary  expenses  paid  or  incurred  in 
carrying  on  a  trade  jor  business.  In  order 
for  expenses  in  connection  with  a  trade 
or  business  to  be  d<  ductible  under 
section  162,  the  tra(  e  or  business  must 
have  been  entered  nto  with  a  proHt 
motive.  An  individi  al  who  performs 
services  as  a  bona  :  ide  volunteer  does 
not  have  a  profit  m<  itive  and  thus  cannot 
claim  a  deduction  u  nder  section  162  for 
expenses  incurred  i  i  connection  with 
such  volunteer  worl :.  For  example,  the 
value  of  directors'  and  officers'  liability 
insurance  provided  to  the  volunteer 
would  not  be  exclu<  able  as  a  working 
condition  fringe  ber  efit,  even  though  the 
same  insurance  coverage  would  be 
excludable  from  the  income  of  a  paid 
employee  or  directc  r. 

The  proposed  am  indment  to  the 
regulations  is  issuec  pursuant  to  the 
authority  granted  in  section  132{k)  of  the 
Code  and  provides  hat,  solely  for 
purposes  of  section  132(d),  a  bona  fide 
volunteer,  including  a  director  or  officer, 
who  performs  servii  es  for  an 
organization  that  is  exempt  from  tax 
under  section  501  (a  ,  or  for  a  Federal, 
state,  or  local  gover  miental  unit,  is 
deemed  to  have  a  pi  ofit  motive  for 
purposes  of  section  162.  This  provision 
applies  solely  for  pt  rposes  of  the 
working  condition  f:  inge  benefit 
regulations  and  cam  lot  be  used  to 
support  a  deduction  under  section  162  or 
any  other  section  of  the  Code.  In 
addition,  nothing  in  Ihis  provision 
should  be  interpreted  as  determining  the 
employment  status  (if  a  bona  fide 
volunteer  for  purpos  es  of  any  other 
section  of  the  Intern  -il  Revenue  Code. 

Under  the  propose  d  amendment,  an 
individual  who  provides  services 
(including  services  i  s  a  director)  is,  for 
purposes  of  section  132(d),  a  "bona  fide 
volunteer"  for  an  ex  empt  organization  or 
governmental  unit  o  ily  if  the  total  value 
of  the  fringe  benefit!  provided  with 
respect  to  the  volun  eer  services  is 
substantially  less  than  the  total  value  of 
the  volunteer  serviciis  the  individual 
provides  to  the  orga  lization.  The  value 
of  liability  insuranci  coverage  is 
deemed  to  be  substantially  less  than  the 
value  of  the  individual's  volunteer 
services  to  the  orgai  ization,  provided 
that  the  insurance  cdverage  is  limited  to 
acts  performed  in  th  j  discharge  of 
official  duties  or  the  performance  of 
services  on  behalf  o  the  exempt 


organization  or  the  government 
employer. 

2.  Employer-Provided  Transportation  for 
Security  Concerns 

Background 

Under  section  132(d)  of  the  Code  and 
the  regulations  thereunder,  the  amount 
of  the  value  of  transportation  that  may 
be  excluded  from  an  employee's  gross 
income  as  a  working  condition  fringe  is 
the  amount  that  would  be  allowable  as 
a  deduction  to  the  employee  under 
section  162  or  167  if  the  employee  paid 
for  the  transportation.  If  the 
transportation  is  primarily  for  personal 
reasons  (e.g.,  commuting),  the  employee 
cannot  exclude  the  value  of  employer- 
provided  transportation  as  a  working 
condition  fringe  because  the  amount 
would  not  be  deductible  under  section 
162.  Under  §  1.132-5(m)(l)  of  the 
regulations,  if  the  employer  provides 
transportation  to  an  employee  because 
of  a  "bona  fide  business-oriented 
security  concern,"  the  value  of  the  items 
added  to  the  vehicle  as  part  of  an 
overall  security  program  (i.e.,  special 
security  designs  on  the  vehicle)  may  be 
excluded  from  gross  income  as  a 
working  condition  fringe.  In  addition, 
§  1.132-5(m)(5)  of  the  regulations 
provides  that  the  entire  value  of 
employer-provided  bodyguard/ 
chau^eur  services  is  excludable  from 
gross  income  as  a  working  condition 
fringe  if  an  employer,  for  a  bona  fide 
business-oriented  security  concern, 
provides  an  employee  with 
transportation  and  a  bodyguard/ 
chauffeur  (trained  in  evasive  driving 
techniques)  and,  but  for  that  concern, 
the  employee  would  not  have  had  a 
bodyguard  or  a  chauffeur. 

In  order  for  S  1.132-5(m)  of  the 
regulations  to  apply  to  transportation 
provided  to  a  particular  employee  for 
security  reasons.  \  1.132-5(m)(2)(i) 
requires  that  the  existence  of  a  bona 
fide  business-oriented  security  concern 
must  be  determined  based  on  the  facts 
and  circumstances.  Factors  indicating 
such  a  concern  include  a  recent  history 
of  terrorist  activity  in  the  geographic 
area  as  well  as  death  threats, 
kidnapping  threats,  and  threats  of  bodily 
harm  against  the  employee  because  of 
the  employee's  performance  of  duties  as 
an  employee  of  the  employer. 

Section  1.132-5(m)(2)(ii)  of  the 
regulations  also  provides  that  the 
employer  must  demonstrate  that  an 
"overall  security  program"  has  been 
established  for  the  affected  employee  in 
response  to  the  bona  fide  business- 
oriented  security  concern.  Generally,  an 
overall  security  program  requires  an 
employer  to  protect  the  employee  on  a 


24-hour  basis.  Section  1.132-5(m)(2)(iv), 
however,  provides  that  an  overall 
security  program  will  be  deemed  to  exist 
with  respect  to  an  employee  who  is  not 
receiving  24-hour  protection  if  the 
separate  requirements  for  an 
"independent  security  study"  are  met. 
Section  1.132-5(m)(2)(iv)  provides  that 
an  independent  security  study  exists  if 
four  separate  conditions  are  met:  (A)  A 
security  study  is  performed  with  respect 
to  the  employer  and  the  employee  (or  a 
similarly  situated  employee)  by  an 
independent  security  consultant;  (B)  the 
security  study  is  based  on  an  objective 
assessment  of  all  facts  and 
circumstances;  (C)  the  security  study 
recommends  that  an  overall  security 
program  is  not  necessary  and  the 
study's  recommendation  is  reasonable 
under  the  circumstances;  and  (D)  the 
employer  applies  the  specific  security 
recommendations  contained  in  the 
security  study  to  the  employee  on  a 
consistent  basis. 

The  Service  has  received  comments 
from  government  agencies  concerning 
the  problem  of  providing  protective 
services  to  government  employees, 
particularly  those  involved  in  law 
enforcement  activities,  who  have 
received  threats  of  kidnapping,  death,  or 
bodily  injury.  As  a  consequence  of  such 
threats,  some  government  agencies  have 
a  recurring  need  to  provide  protection  to 
their  employees  (e.g.,  state  and  local 
prosecutors.  U.S.  Attorneys,  and  their 
respective  sta^s).  Generally,  these 
offices  have  established  policies  relating 
to  security  provided  to  their  employees. 
The  amount  of  protection  and  the  length 
of  time  security  is  provided  to  an 
affected  employee  may  depend  on 
budgetary  limitations  and  availability  of 
security  personnel. 

Explanation 

The  proposed  amendments  to  the 
regulations  provide  a  special  rule  for 
government  employers  seeking  to 
establish  an  overall  security  program  for 
a  threatened  government  employee 
under  S  1.132-5(m).  Specifically,  the 
requirement  of  paragraph  (m)(2)(iv)(A) 
of  §  1.132-5  that  the  security  study  must 
be  performed  by  an  "independent 
security  consultant"  may  be  satisfied 
without  the  services  of  an  outside 
consultant  if  the  government  employer 
(including  an  agency  or  instrumentality 
thereof)  conducts  a  security  study  that 
complies  with  certain  conditions. 

The  security  study  must  be  conducted 
by  a  person  expressly  designated  by  the 
government  employer  as  having  the 
responsibility  and  independent 
authority  to  determine  both  the  need  for 
employer-provided  security  and  the 
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appropriate  protective  services  in 
response  to  that  determination.  The 
security  study  must  be  conducted  in 
accordance  with  written  internal 
procedures  that  require  an  independent 
and  objective  assessment  of  the  facts 
and  circumstances,  such  as  the  nature  of 
the  threat  to  the  employee  and  the 
appropriate  security  response  to  that 
threat.  In  addition,  the  security  study 
must  evaluate  the  extent  to  which 
personal  use  of  employer-provided 
transportation  by  the  employee  and  the 
employee's  spouse  and  dependents  may 
be  necessary  during  the  period  of 
protection  and  make  a  recommendation 
as  to  what  will  be  considered 
reasonable  and  necessary  personal  use 
during  that  period  of  time.  Finally,  the 
employer  must  apply  the  specific 
security  recommendations  contained  in 
the  study  to  the  employee  on  a 
consistent  basis. 

Section  1.61-21(c)  of  the  regulations 
provides  special  valuation  rules  that 
may  be  used  under  certain 
circumstances  for  certain  commonly 
provided  fringe  benefits.  If  an  employer 
elects  to  use  a  special  valuation  rule. 
§  1.61-21(c)(3)(ii)(A)  provides  that  the 
employee  must  be  notified  in  writing  by 
the  later  of  January  31  of  the  calendar 
year  for  which  the  election  is  to  apply 
(October  31  for  calendar  year  1989)  or  30 
days  after  the  employer  first  provides 
the  benefit  to  the  employees. 
Alternatively,  S  1.61-21(c)(3)(ii)(D) 
provides  that  if  the  employer  does  not 
provide  notice  as  prescribed  by  S  1-61- 
21(c)(3)(ii)(A),  the  employer  may  use  a 
particular  special  valuation  rule  as  long 
as  the  employee  gives  the  employer  a 
written  notification  prior  to  January  31 
of  the  following  year  in  which  the  notice 
was  not  provided.  The  employee's 
notification  must  indicate  the 
employee's  knowledge  of  the  employer's 
use  of  the  particular  special  valuation 
rule,  the  relevant  substantiation 
requirements,  and  the  effect  of  a  failure 
to  comply  with  such  requirements. 

The  threats  directed  to  government 
employees,  particularly  those  involved 
in  law  enforcement  activities,  may 
require  an  immediate  response  from  the 
government  employer  in  the  form  of 
protective  services  for  the  threatened 
employee  and  the  employee's  family. 
The  government  employer's 
determination  of  the  need  for  an 
employee  to  receive  employer-provided 
transportation  for  security  reasons  may 
be  concurrent  with  the  actual  rendering 
of  the  benefit.  Accordingly,  if 
transportation  is  provided  to  a 
government  employee  for  cununuting 
during  the  period  that  a  bona  Rde 
business-oriented  security  concern 


under  S  1.132-5(m)  exists,  the  employer 
may  value  the  commuting  use  by 
reference  to  the  values  set  forth  in 
paragraphs  (e)(l)(i)(B)  or  (f)(3)  of  §  1.61- 
21  (vehicle  cents-per-mile  or  commuting 
valuation  of  $1.50  per  one-way 
commute,  respectively).  The  employer 
may  use  the  values  set  forth  in 
paragraphs  (e)(l)(i)(B)  or  (f)(3)  of  S  1-61- 
21  without  regard  to  the  additional 
requirements  contained  in  {  1.61-21  (e) 
or  (f).  For  example,  transportation 
provided  to  a  government  employee  may 
be  valued  at  j^.50  per  one-way 
commute,  even  though  the  employee's 
annual  compensation  is  in  excess  of  the 
limitation  set  forth  in  paragraph  (f)(e)  of 
S  1.61-21  (relating  to  control  employees). 
In  addition,  the  proposed  amendments 
provide  that  the  government  employer  is 
deemed  to  have  notified  the  government 
employee  that  transportation  provided 
for  commuting  purposes  is  valued  by 
reference  to  the  value  set  forth  in  either 
the  vehicle  cents-per-mile  rule  or 
commuting  valuation  rule. 

By  providing  that  government 
employers  are  deemed  to  have  elected 
to  use  the  value  set  forth  in  either  the 
vehicle  cents-per-mile  or  the  commuting 
valuation  rule  and  to  have  so  notified 
their  employees,  the  proposed 
amendments  ease  the  existing  notice 
requirements  with  respect  to 
government  employers.  This  relief  is 
considered  necessary  due  to  the  myriad 
law  enforcement  responsibilities  of 
government  employers  and  the  recurrent 
and  often  urgent  need  for  protective 
services  for  threatened  employees.  In 
addition,  public  oversight  limits  abuse 
with  respect  to  government  employees. 
However,  comments  are  invited 
concerning  the  notice  requirements 
generally  under  S  1.61-21(c). 

Also  in  deference  to  the  recurrent 
need  for  protection  of  government 
employees,  particularly  those  in  law 
enforcement,  the  proposed  amendments 
provide  a  special  rule  for  personal  use, 
other  than  commuting,  of  transportation 
provided  to  a  government  employee  or 
the  employee's  spouse  and  dependents 
during  the  period  of  time  a  bona  fide 
business-oriented  security  concern 
exists  with  respect  to  the  government 
employee.  Specifically,  the  amendments 
provide  that  the  value  of  transportation 
for  personal  purposes  (other  than 
commuting)  will  be  excluded  from  the 
ejected  employee's  income  as  long  as 
the  personal  transportation  is  consistent 
with  the  recommendation  of  the 
government  employer's  security  study  as 
to  what  will  be  considered  reasonable 
and  necessary  personal  use  during  the 
period  of  time  a  bona  fide  business- 
oriented  security  concern  exists. 


For  purposes  of  these  proposed 
amendments,  a  "government  employer" 
includes  any  Federal,  state,  or  local 
government  unit,  and  any  agency  or 
instrumentality  thereof.  A  "government 
employee"  is  any  individual  who  is 
employed  by  the  government  employer. 

Special  Analyses 

It  has  been  determined  that  these' 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  To  Appear  at  a 
Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  Written  comments  and 
requests  for  a  hearing  must  be  received 
by  December  13, 1991.  If  a  public  hearing 
is  held,  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Marianne  Dyson  and 
Jerry  Walsh  Skelly,  Office  of  the 
Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development 

List  of  Subjects  in  28  CFR  LlOl-l 
Through  1.133-lT 

'    Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFK 
part  1  are  as  follows: 
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PART  1— MCOME  tAX;  TAXABLE 
YEARS  BEGINNINd  AFTER 
DECEMBER  31, 19S  3 


i  luthority  for  part  1 
part: 

7|05.  68A  Stat.  917  (26 


is  added  between 
sentences  of 


Paragraph  1.  The 

continues  to  read  in 

Authority:  Section  \ 
U.S.C.  7805)  •  •  • 

Par.  2.  Section  l.l|2-5  is  amended  as 
follows: 

1.  A  new  sentence 
the  tenth  and  eleventh 
paragraph  (ni](l]. 

2.  Paragraphs  (ni)(2)(v]  and  (m)(3](iv] 
are  added. 

3.  Paragraph  (m 
paragraph  (m]{8)  a 
adding  Examples  (6^ 

4.  Paragraphs  (m 
added. 

5.  Paragraph  (r)  is 

6.  The  additions 
follows: 


0(0 

in] 


)I6) 


is  redesignated  as 
is  amended  by 
and  (7). 
and  (m)(7)  are 


added. 

revisions  read  as 


aid 


§1.132-5    Working  ONKfitkHi  fringes. 

*  •         •         •         * 

(m)  Employer-pro  nded  transportation 
for  security  concern  f — (1)  In  general 

*  *  *  However,  if  ai  i  independent 

security  study  meeting  the  requirements 

of  paragraph  (m)(2)(v]  of  this  section  has 

been  performed  wita  respect  to  a 

government  employi  le.  the  government 

employee  may  exclu  de  the  value  of  the 

personal  use  (other  han  commuting)  of 

the  employer-provid  ed  vehicle  that  the 

security  study  deter  nines  to  be 

reasonable  and  nec«  ssary.  •  •  * 
(2)  .  .  . 

(v)  Independent  s<  ■curity  study  with 
respect  to  govemme  it  employees.  For 
purposes  of  estabiis  ling  the  existence  of 
an  overall  security  program  under 
paragraph  (m)(2](ii)  }f  this  section  with 
respect  to  a  govemn  lent  employee,  a 
security  study  condi  cted  by  the 
government  employer  (including  an 
agency  or  instrumentality  thereof)  will 
be  treated  as  a  secu  ity  study  pursuant 
to  paragraph  (m)(2)(  v)  of  this  section  if, 
in  lieu  of  the  conditi  )ns  of  paragraphs 
(m)(2)(iv)  (A)  throug  i  (D)  of  this  section, 
the  following  condit  ons  are  satisfied — 

(A)  The  security  s  udy  is  conducted 
by  a  person  express  y  designated  by  the 
government  employi  t  as  having  the 
responsibility  and  ii  dependent 
authority  to  determi  le  both  the  need  for 
employer-provided  i  ecurity  and  the 
appropriate  protecti  /e  services  in 
response  to  that  det  >rmination; 

(B)  The  security  s  udy  is  conducted  in 
accordance  with  wr  tten  internal 
procedures  that  require  an  independent 
and  objective  assesi  ment  of  the  facts 
and  circumstances,  luch  as  the  nature  of 
the  threat  to  the  em  doyee  and  the 
appropriate  security  response  to  that 
threat; 


(C)  The  security  study  evaluates  the 
extent  to  which  personal  use  of 
employer-provided  transportation  by  the 
employee  and  the  employee's  spouse 
and  dependents  may  be  necessary 
during  the  period  of  protection  and 
makes  a  recommendation  as  to  what 
would  be  considered  reasonable 
personal  use  during  that  period:  and 

(D)  The  employer  applies  the  specific 
security  recommendations  contained  in 
the  study  to  the  employee  on  a 
consistent  basis. 

(3)  *  *  * 

(iv)  Spouses  and  dependents  of 
government  employees.  The  security 
rules  of  this  paragraph  (m)(3)  apply  to 
the  spouse  and  dependents  of  a 
government  employee.  However,  the 
value  of  transportation  provided  to  the 
government  employee's  spouse  and 
dependents  for  personal  purposes,  other 
than  commuting,  during  the  period  that  a 
bona  fide  business-oriented  security 
concern  exists  with  respect  to  the 
government  employee  will  not  be 
included  in  the  government  employee's 
gross  income  if  the  personal  use  is 
determined  to  be  reasonable  and 
necessary  by  the  security  study 
described  in  paragraph  (m)(2)(v)  of  this 
section. 
***** 

(6)  Special  valuation  rule  for 
government  employees — (i)  In  general.  If 
transportation  is  provided  to  a 
government  employee  for  commuting 
during  the  period  that  a  bona  fide 
business-oriented  security  concern 
under  §  1.132-5(m)  exists,  the  employer 
may  value  the  commuting  use  by 
reference  to  the  values  set  forth  in 
paragraphs  (e){l)(i){B)  or  (f)(3)  of  S  1-61- 
21  (vehicle  cents-per-mile  or  commuting 
valuation  of  $1.50  per  one-way 
commute,  respectively).  For  purposes  of 
this  paragraph,  the  employer  may  use 
the  values  set  forth  in  paragraphs 
(e)(l){i)(B)  or  (fK3)  of  S  1.61-21  without 
regard  to  the  additional  requirements 
contained  in  S  1.81-21  (e)  or  (f). 

(n)  Notification  to  government 
employees.  If  a  bona  fide  business- 
oriented  security  concern  exists  with 
respect  to  a  government  employee,  the 
government  employer  is  deemed  to  have 
notified  the  employee  that 
transportation  provided  for  commuting 
purposes  is  valued  by  reference  to  the 
value  set  forth  in  either  paragraph 
(e)(l)(i)(B)or{n(3)of5l.61-21. 

(7)  Government  employer  and 
employee  defined.  For  purposes  of  this 
paragraph  (m),  "government  employer" 
includes  any  Federal,  state,  or  local 
governmental  unit  and  any  agency  or 
instrumentahty  thereof.  A  "government 
employee"  is  any  individual  who  is 
employed  by  the  government  employer. 


(8)  •   *  * 

Example  (6).  ]  is  a  United  States  District 
Judge.  At  the  beginning  of  a  3-month  criminal 
trial  in  )°s  court  a  member  of  ]'%  family 
received  death  threats.  M,  the  division  within 
W  responsible  for  evaluating  threats  and 
providing  protective  services  to  the  Federal 
judiciary,  directs  its  threat  analysis  unit  to 
conduct  a  security  study  with  respect  to  |  and 
)'s  family.  The  study  is  conducted  pursuant  to 
internal  written  procedures  that  require  an 
independent  and  objective  assessment  of  any 
threats  to  members  of  the  federal  judiciary 
and  their  families,  a  statement  of  the 
requisite  security  response,  if  any,  to  a 
particular  threat  (including  the  form  of 
transportation  to  be  furnished  to  the 
employee  as  part  of  the  security  program), 
and  a  description  of  the  circumstances  under 
which  transportation  for  the  employee  and 
the  employee's  spouse  and  dependents  may 
be  necessary  for  personal  reasons  during  the 
time  protective  services  are  provided.  Kfs 
study  concludes  that  a  bona  fide  business- 
oriented  security  concern  exists  with  respect 
to  I  and  J's  family  and  determines  that  Z4- 
hour  protection  of  ]  and  J's  family  is  not 
necessary,  but  that  protection  is  necessary 
during  the  course  of  the  criminal  trial 
whenever  J  or  J's  family  is  away  from  home. 
Consistent  with  that  recommendation,  J  is 
transported  every  day  in  a  government 
vehicle  for  both  personal  and  business 
reasons  and  is  accompanied  by  two 
bodyguard/chauffeurs  who  have  been  trained 
in  evasive  driving  techniques,  in  addition,  J's 
spouse  is  transported  to  and  from  work  and 
J's  children  are  transpiorted  to  and  from 
school  and  occasional  school  activities. 
Shortly  after  the  trial  is  concluded,  Nfs  threat 
analysis  unit  determines  that )  and  J's  family 
no  longer  need  special  protection  and, 
accordingly,  transportation  is  no  longer 
provided.  Because  the  security  study 
conducted  by  M  complies  with  the  conditions 
of  S  1.132-5(m)(2](v),  M  has  satisfied  the 
requirement  for  an  independent  security 
study  and  an  overall  security  program  with 
respect  to  J  is  deemed  to  exist  Thus,  with 
respect  to  the  transportation  provided  for 
security  concerns,  J  may  exclude  as  a 
working  condition  fringe  the  value  of  any 
special  security  features  of  the  government 
vehicle  and  the  value  attritHitabie  to  the  two 
bodyguard/chauffeurs.  See  Example  (1), 
above.  The  value  of  transportation  provided 
to )  and  J's  family  for  personal  reasons,  other 
than  commuting,  may  also  be  excluded 
during  the  period  of  protection,  because  its 
provision  was  consistent  with  the 
recommendation  of  the  security  study. 

Example  (7).  Assume  the  same  facts  as  in 
Example  (6)  and  that  J's  one-way  commute 
between  home  and  work  is  10  miles.  Under 
paragraph  (m](B)(ii)  of  this  section,  the 
Federal  government  is  deemed  to  have 
notified  J  that  transportation  for  commuting 
purposes  is  valued  pursuant  to  the  value  set 
forth  in  either  the  vehicle  cents-per-mile  rule 
of  I  l.ei-21(e)  or  the  commuting  valuation 
rule  of  S  1.61-21(f).  Because  the  commuting 
valuation  rule  yields  the  least  amount  of 
taxable  income  to  J  under  the  circumstances, 
the  value  of  transportation  used  by  J  for 
commuting  it  $1.50  per  one-way  commute. 
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even  though )  is  a  control  employee  within 
the  meaning  of  paragraphs  (f)(e]  of  1 1.81-21. 

•        *         *         •        • 

(r)  Volunteers — (1)  fn  general.  Solely 
for  purposes  of  section  132(d)  of  the 
Code  and  paragraph  (a)(1)  of  this 
section,  a  bona  Bde  volunteer  (including 
a  director  or  ofTicer)  who  performs 
services  for  an  organization  exempt 
from  tax  under  section  501(a)  of  the 
Code,  or  for  a  government  employer  (as 
defined  in  paragraph  (m)(7}  of  this 
section),  is  deemed  to  have  a  profit 
motive  for  purposes  of  section  162  of  the 
Code. 

(2)  Limit  on  application  of  this 
paragraph.  This  paragraph  (r)  shall  not 
be  used  to  support  treatment  of  the  bona 
fide  volunteer  as  having  a  profit  motive 
for  purposes  of  any  provision  of  the 
Code  other  than  section  132(d).  Nothing 
in  this  paragraph  (r)  shall  be  interpreted 
as  determining  the  employment  status  of 
a  bona  Bde  volunteer  for  purposes  of 
any  section  of  the  Code  other  than 
section  132(d). 

(3)  Definition.  For  purposes  of  this 
paragraph  (r),  an  individual  is 
considered  a  "bona  fide  volunteer"  only 
if  the  total  value  of  the  fringe  benefits 
provided  with  respect  to  the  volunteer 
services  is  substantially  less  than  the 
total  value  of  the  volunteer  services  the 
individual  provides  to  an  exempt 
organization  or  government  employer. 
For  this  purpose,  the  value  of  liability 
insurance  coverage  is  deemed  to  be 
substantially  less  than  the  value  of  the 
individual's  volunteer  services  to  the 
exempt  organization  or  government 
employer,  provided  that  the  insurance 
coverage  is  limited  to  acts  performed  in 
the  discharge  of  official  duties  or  the 
performance  of  services  on  behalf  of  the 
exempt  organization  or  government 
employer. 

Fred  T.  Goldberg.  Jr., 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  91-22857  Filed  9-24-81;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 
[AAQ/A  Order  No.  53-91] 

Exemption  of  Records  System  Under 
the  Privacy  Act 

agency:  Department  of  Justice. 
action:  Proposed  rule. 

summary:  The  Department  of  Justice 
proposes  to  exempt  a  Privacy  Act 
system  of  records  from  subsections  (c) 
(3)  and  (4),  (d),  (e)  (1),  (2).  (3).  (5).  and 
(8),  and  (g)  of  the  Privacy  Act,  5  U.S.C. 
552a.  This  system  of  records  is  the 


"Office  of  the  Inspector  General  Record 
Index  (JUSTICE/OIG-001)."  Information 
in  this  system  relates  to  o^icial  Federal 
investigations  and  matters  of  law 
enforcement  of  the  Office  of  the 
Inspector  General  (OIG)  pursuant  to  the 
Inspector  General  Act  of  1978,  5  U.S.C 
App..  as  amended  by  the  Inspector 
General  Act  amendments  of  1988.  The 
exemptions  are  necessary  to  avoid 
interference  with  the  law  enforcement 
fimctions  of  the  OIG.  Specifically,  the 
exemptions  are  necessary  to  prevent 
subjects  of  investigations  from 
frustrating  the  investigatory  process: 
preclude  the  disclosure  of  investigative 
techniques;  protect  the  identities  and 
physical  safety  of  confidential 
informants  and  of  law  enforcement 
personnel;  ensure  the  OIG's  ability  to 
obtain  information  from  information 
sources;  protect  the  privacy  of  third 
parties;  and  safeguard  classified 
information  as  required  by  Executive 
Order  12356. 

DATES:  Submit  any  comments  by 
October  25, 1991. 

ADDRESSES:  Address  all  comments  to 
Patricia  E.  Neely,  Staff  Assistant 
Systems  Policy  Staff,  Information 
Resources  Management,  Justice 
Management  Division.  Department  of 
Justice,  Washington,  DC  20530  (Room 
1103.  Chester  Arthur  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Neely,  (202)  514-6329. 

SUPPLEMENTARY  INFORMATION:  In  the 

notice  section  of  today's  Federal 
Register,  the  Department  of  Justice 
provides  a  description  of  the  "Office  of 
the  Inspector  General  Record  Index. 
JUSTICE/OIG-001." 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  5  U.S.C.  601- 
612,  it  is  hereby  stated  that  the  order 
will  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practices  and 
procedure,  Courts,  Freedom  of 
Information  Act,  Privacy  Act  and 
Government  in  the  Sunshine  Act 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  by  adding  a  new 
section,  S  16.75,  as  set  forth  below. 

Dated  Septemt>er  6, 1991. 
Harry  H.  FUcklnger, 
Assistant  Attorney  General  for 
Administration. 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 


Authority:  5  U.S.C.  301,  552.  552a.  552b(R). 
553;  18  U.S.C  4203(a)(1);  28  U.S.C  509,  510, 
534,  31  U.S.a  3717,  9701. 

2.  It  is  proposed  to  amend  28  CFR  part 
16  by  adding  S  16.75  to  read  as  follows: 

(16.75    Exemption  Of  tlw  Office  Of  tite 
Inspector  Qeneral  Record  Index 

(a)  The  following  system  of  records  is 
exempted  pursuant  to  the  provisions  of  5 
U.S.C.  552a(j)(2)  from  subsections  (c)  (3) 
and  (4).  (d),  (e)(1),  (2),  (3).  (5)  and  (8), 
and  (g)  of  5  U.S.C  552a.  In  addition,  the 
following  system  of  records  is  exempted 
pursuant  to  the  provisions  of  5  U.S.C. 
552a(k)(l)  and  (k)(2)  from  subsections 
{c)(3).  (d),  and  (e)(1)  of  5  U.S.a  552a: 

(1)  Oi^ice  of  the  Inspector  General 
Record  Index  (JUSTICE/OIG-001). 
These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C  552a(j)(2),  (k)(l)  and  (k)(2).  Where 
compliance  would  not  appear  to 
interfere  with  or  adversely  affect  the 
law  enforcement  process,  and/or  where 
it  may  be  appropriate  to  permit 
individuals  to  contest  the  accuracy  of 
the  information  collected,  e.g.,  public 
source  materials,  the  applicable 
exemption  may  be  waived,  either 
partially  or  totally,  by  the  Office  of  the 
Inspector  General  (OIG). 

(b)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because 
release  of  disclosure  accounting  could 
alert  the  subject  of  an  investigation  of 
an  actual  or  potential  criminal,  civil,  or 
regulatory  violation  to  the  existence  of 
the  investigation  and  the  fact  that  they 
are  subjects  of  the  investigations,  and 
reveal  investigative  interest  by  not  only 
the  OIG,  but  also  by  the  recipient 
agency.  Since  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation,  release  could 
result  in  the  destruction  of  documentary 
evidence,  improper  influencing  of 
witnesses,  endangerment  of  the  physical 
safety  of  confidential  sources, 
witnesses,  and  law  enforcement 
personnel,  the  fabrication  of  testimony, 
flight  of  the  subject  from  the  area,  and 
other  activities  that  could  impede  or 
compromise  the  investigation.  In 
addition,  accounting  for  each  disclosure 
could  result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(2)  From  subsection  (c)(4)  because  this 
system  is  exempt  from  the  access 
provisions  of  subsections  (d)  pursuant  to 
subsection  (j)  and  (k)  of  the  Privacy  Act 


enjl 
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(3)  From  the  accets  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  inform  the 
subject  of  an  investlKation  of  an  actual 


or  potential  crimin 
violation,  of  the  exi 
investigation;  of  th 
the  information  ani 


,  civil,  or  regulatory 
tence  of  that 
nature  and  scope  of 
evidence  obtained 
as  to  his  activities;  of  the  identity  of 
confidential  sourcet ,  witnesses,  and  law 
enforcement  personnel,  and  of 
information  that  may  enable  the  subject 
to  avoid  detection  c  r  apprehension. 
These  factors  would  present  a  serious 
impediment  to  effective  law 
enforcement  where  Ithey  prevent  the 
successful  completion  of  the 
investigation,  endanger  the  physical 
safety  of  confldential  sources, 
witnesses,  and  law  enforcement 
personnel,  and/or  l<ad  to  the  improper 
influencing  of  witnasses,  the  destniction 
of  evidence,  or  the  labrication  of 
testimony.  In  addition,  granting  access 
to  such  information  could  disclose 
security-sensitive  of  confidential 
business  informatioh  or  information  that 
would  constitute  an  unwarranted 
invasion  of  the  pera  onal  privacy  of  third 
parties.  Finally,  ace  »S8  to  the  records 
cold  result  in  the  re  ease  of  properly 
classified  information  which  would 
compromise  the  nat  onal  defense  or 
disrupt  foreign  poli(  y.  Amendment  of 
the  records  would  ii  iterfere  with  ongoing 
investigations  and  Ipw  enforcement 
activities  and  impode  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(4)  From  subsection  (e)(1)  because  the 
application  of  this  drovision  could 
impair  investigatior  s  and  interfere  with 
the  law  enforcemen  t  responsibilities  of 
the  OIG  for  the  foU<  iwing  reasons: 

(i)  It  is  not  possible  to  detect 
relevance  or  necess  ity  of  specific 
information  in  the  e  arly  stages  of  a  civil, 
criminal  or  other  la  v  enforcement 
investigation,  case,  or  matter,  including 
investigations  in  wlich  use  is  made  of 
properly  classified  information. 
Relevance  and  necessity  are  questions 
of  judgment  and  tiioing,  and  it  is  only 
after  the  informatiop  is  evaluated  that 
the  relevan'^e  and  i^cessity  of  such 
information  can  be  established. 

(ii)  During  the  coi  irse  of  any 
investigation,  the  OIG  may  obtain 
information  concerning  actual  or 
potential  violations  of  laws  other  than 
those  within  the  sa  ipe  of  its  jurisdiction. 
In  the  interest  of  ef  ective  law 
enforcement,  the  O  G  should  retain  this 
information,  as  it  n^y  aid  in 
establishing  patter4s  of  criminal 
activity,  and  can  pipvide  valuable  leads 


for  Federal  and  other  law  enforcement 
agencies. 

(iii)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  an  investigator  which  relates 
to  matters  incidental  to  the  primary 
purpose  of  the  investigation  but  which 
may  relate  also  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

(5)  From  subsection  (e)(2)  because,  in 
some  instances,  the  application  of  this 
provision  would  present  a  serious 
impediment  to  law  enforcement  for  the 
following  reasons: 

(i)  The  subject  of  an  investigation 
would  be  placed  on  notice  as  to  the 
existence  of  an  investigation  and  would 
therefore  be  able  to  avoid  detection  or 
apprehension,  to  improperly  influence 
witnesses,  to  destroy  evidence,  or  to 
fabricate  testimony. 

(ii)  In  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators,  and  information  relating 
to  a  subject's  illegal  acts,  violations  of 
rules  of  conduct,  or  any  other 
misconduct  must  be  obtained  from  other 
sources. 

(iii)  In  any  investigation  it  is 
necessary  to  obtain  evidence  from  a 
variety  of  sources  other  than  the  subject 
of  the  investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
litigation. 

(6)  From  subsection  (e)(3)  because  the 
application  of  this  provision  would 
provide  the  subject  of  an  investigation 
with  substantial  information  which 
could  impede  or  compromise  the 
investigation.  Providing  such  notice  to  a 
subject  of  an  investigation  could 
interfere  with  an  undercover 
investigation  by  revealing  its  existence, 
and  could  endanger  the  physical  safety 
of  confidential  sources,  witnesses,  and 
investigators  by  revealing  their 
identities. 

(7)  From  subsection  (e)(5)  because  the 
application  of  this  provision  would 
prevent  the  collection  of  any  data  not 
shown  to  be  accurate,  relevant  timely, 
and  complete  at  the  moment  it  is 
collected.  In  the  collection  of 
information  for  law  enforcement 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  timely,  and  complete. 
Material  which  may  seem  unrelated, 
irrelevant,  or  incomplete  when  collected 
may  take  on  added  meaning  or 
significance  as  an  investigation 
progresses.  The  restrictions  of  this 
provision  could  interfere  with  the 
preparation  of  a  complete  investigative 


report,  and  thereby  Impede  effective  law 
enforcement. 

(8)  From  subsection  (e)(8)  because  the 
application  of  this  provision  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation,  and  could  reveal 
investigative  techniques,  procedures,  or 
evidence. 

(9)  From  subsection  (g)  to  the  extent 
that  this  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(j)(2)  and  (k)(l)  and  (k)(2)  of  the  Privacy 
Act. 

|FR  Doc.  91  22936  Filed  9-24-91;  8  45  am] 

■aiMO  COOC  441ft-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Rules  and 
tlie  Ohio  Revised  Code 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMNUWY:  OSM  is  reopening  the  public 
comment  period  on  Revised  Program 
Amendment  Number  46  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  is  intended 
to  revise  four  Ohio  administrative  rules 
and  one  section  of  the  Ohio  Revised 
Code  to  be  consistent  with  the 
corresponding  Federal  regulations 
regarding  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  Is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p jn.  on  October 
25, 1991.  If  requested,  a  public  hearing 
on  the  proposed  amendmerts  will  be 
held  at  1  p.m.  on  October  21, 1991. 
Requests  to  present  oral  testimony  at 
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the  hearing  must  be  received  on  or 
before  4  p.m.  on  October  10. 1991. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  ].  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  hsted  below. 
.Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
room  202,  Columbus,  Ohio  43232, 
Telephone:  (614)  866-0578 

Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Foimtain  Square  Court  Building  H-3, 
Columbus.  Ohio  43224,  Telephone: 
(614)  285-6675. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  ] .  Seibel,  Director. 

Columbus  Field  Office,  (614)  366-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16. 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10. 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12,  935.15.  and  935.16. 

Q.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  February  7. 1990 
(Administrative  Record  No.  OH-1383). 
the  Director  of  OSM  notified  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation  (Ohio)  that 
OSM  had  recently  promulgated  new 
Federal  regulations  concerning 
exemptions  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals.  The  Director  required  Ohio  to 
modify  its  regulatory  program  to  remain 
consistent  with  the  new  Federal 
requirements. 

By  letter  dated  April  5. 1990 
(Administrative  Record  No.  OH-1384), 
Ohio  responded  with  questions 
concerning  the  Director's  February  7, 


1990,  letter.  OSM  provided  responses  to 
Ohio's  questions  by  letter  dated  May  1, 
1990  (Administrative  Record  No.  OH- 
1385). 

By  letter  dated  May  31, 1990 
(Administrative  Record  No.  OH-1386), 
Ohio  requested  an  extension  imtil 
August  1, 1990,  to  submit  an  amendment 
to  the  Ohio  program  concerning 
incidental  coal  extraction.  By  letter 
dated  August  2, 1990  (Administrative 
Record  No.  OH-1387),  Ohio  submitted 
additional  questions  concerning  OSM's 
new  regulations  on  incidental  coal 
extraction.  OSM  responded  to  Ohio's 
second  set  of  questions  by  letter  dated 
September  6, 1990  (Administrative 
Record  No.  OH-1390). 

By  letter  dated  October  12, 1990 
(Admistrative  Record  No.  OH-1393), 
Ohio  submitted  formal  Program 
Amendment  Number  46.  The 
amendment  proposed  changes  to  three 
Ohio  administrative  rules  and  one 
section  of  the  Ohio  Revised  Code 
regarding  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals. 

On  October  31, 1990,  OSM  published  a 
notice  in  the  Federal  Register  (55  FR 
45809)  announcing  receipt  of  Ohio's 
Program  Amendment  Number  46  and 
inviting  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  on  November  30. 1990.  The  public 
hearing  scheduled  for  November  26, 
1990,  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

By  letter  dated  March  13, 1991 
(Adminstrative  Record  No.  OH-1478). 
OSM  provided  Ohio  with  its  questions 
and  comments  about  the  proposed 
amendment.  On  April  4, 1991, 
representatives  of  Ohio  and  OSM 
discussed  this  letter  in  a  telephone 
conversation  (Administration  Record 
No.  OH-1500). 

By  letter  dated  April  15. 1991 
(Administrative  Record  No.  OH-1507), 
Ohio  provided  its  responses  to  OSM's 
March  13, 1991,  letter  and  submitted 
Revised  Program  Amendment  Number 
46.  On  May  22. 1991,  OSM  published  a 
notice  in  the  Federal  Register  (56  FR 
23531)  announcing  receipt  of  Ohio's 
Revised  Program  Amendment  Number 
46  and  inviting  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  on  June  21. 1991.  The  public 
hearing  scheduled  for  June  17, 1990,  was 
not  held  because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  July  29, 1991 
(Administrative  Record  No.  OH-1551), 
OSM  provided  Ohio  with  is  questions 
and  comments  about  the  revised 
proposed  amendment.  By  letter  dated 
August  30, 1991  (Administrative  Record 
No.  OH-1572),  Ohio  provided  its 


responses  to  OSM's  July  29. 1991.  letter 
and  submitted  further  revisions  to 
Program  Amendment  Number  46. 

In  the  August  30. 1991,  submission  of 
Revised  Program  Amendment  Numbe- 
46,  Ohio  reiterated  the  revisions 
proposed  in  the  initial  version  of 
Program  Amendment  Number  46  and  in 
Revised  Program  Amendment  Number 
46.  OSM's  Federal  Register  notices  of 
October  31, 1990.  and  May  22. 1991, 
discussed  those  earlier  proposed 
revisions.  New  substantive  changes 
proposed  by  Ohio  in  the  August  30, 1991, 
revision  of  the  amendment  are 
discussed  briefly  below. 

1.  Definition  of  "Coal  Mining 
Operation  " 

Ohio  is  further  revising  the  definition 
of  "coal  mining  operation"  at  Ohio 
Administrative  Code  (OAC)  section 
1501:13-1-02  paragraph  (S)(l)(a)  and 
Ohio  Revised  Code  (ORG)  section 
1513.01  paragraph  (G)(1)(a).  In  the  April 
15, 1991,  submission  of  Revised  Program 
Amendment  Number  46,  Ohio  deleted 
the  second  of  two  uses  of  the  phrase 
"during  the  year"  in  each  of  these  two 
paragraphs  but  inadvertently  failed  to 
delete  the  first  use  of  the  phrase  in  each 
paragraph.  In  the  August  30, 1991, 
submission,  Ohio  is  deleting  both  of  the 
two  uses  of  the  phrase  "during  the  year" 
in  these  two  paragraphs. 

2.  Requirements  for  Exemptions  for 
Incidental  Coal  Extraction 

In  the  April  15, 1991,  submission  of 
Revised  Program  Amendment  Number 
46,  Ohio  added  paragraph  (G](2)(a)(i)  to 
new  rule  OAC  1513:13-4-16.  This 
paragraph  states  that  "The  request  for 
(an  incidental  coalj  exemption  may  be 
approved  by  the  Chief  conditioned  upon 
receipt,  prior  to  the  commencement  of 
mining,  of  a  legally  binding  agreement 
for  the  future  sale  of  other  minerals."  In 
the  August  30, 1991,  revision  of  the 
amendment,  Ohio  is  adding  the  word 
"initial"  before  the  word  "request"  in 
this  paragraph.  Ohio  is  making  this 
change  to  clarify  that  the  requirement  to 
submit  a  legally  binding  agreement 
applies  specifically  to  the  initial 
application  for  the  incidental  coal 
exemption. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  uf  the 
Ohio  program. 
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Written  Comment 

Written  commer  ts  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  ai  d  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Coli  imbus  Field  Office 
will  not  necessarily  be  considered  in  the 
Final  rulemaking  of  included  in  the 
Administrative  Re  :ord. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  sho  aid  contact  the  person 
listed  under  "FOR  I URTHER  INFORMATION 
CONTACT"  by  4  p.n  i.  on  October  10, 1991. 
If  no  one  requests  m  opportimity  to 
comment  at  a  publ  c  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  writte  n  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  t  anscriber. 
Submission  of  wril  ten  statements  in 
advance  of  the  hef  ring  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  qi  estions. 

The  public  heari  ig  will  continue  on 
the  specified  date  mtil  all  persons 
scheduled  to  comr  lent  have  been  heard. 
Persons  in  the  aud  ence  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  )e  heard  following 
those  scheduled,  llie  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  preseht  in  the  audience 
who  wish  to  comnient  have  been  heard. 

Public  Meeting 

If  only  one  perse  n  requests  an 
opportunity  to  con  ment  at  a  hearing,  a 
public  meeting,  ralier  than  a  public 
hearing,  may  be  h^ld.  Persons  wishing  to 
meet  with  OSM  representatives  to 

ed  amendments  may 
it  the  Columbus  Field 

the  person  listed 
ER  INFORMATION 
1  meetings  shall  be 
md.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  public 
meeting  will  be  mide  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  BO  CFR  Part  935 

Intergovernmenjal  relations,  Surface 
mining,  Undergroiind  mining. 

Dated:  September  |l6. 1991. 
Cart  C.  Close. 

Assistant  Director,  Bpstem  Support  Center. 
|FR  Doc.  91-23042  Fi  ed  9-24-91:  6:45  am] 

BtLLIMQ  COOC  4310-0S-1 1 


discuss  the  propos 
request  a  meeting  j 
Office  by  contactii 
under  "FOR  FURTHf 
CONTACT."  All  sue 

open  to  the  public  t 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OK-71-5205;  FRL-4012-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Oklahoma;  Sulfur  Dioxide  Emissions 
Trade  for  ttw  Conoco,  Incorporated, 
Ponca  City  Refinery 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  Rule. 

SUMMARY:  This  notice  proposes 
approval  of  a  source-specific  revision  to 
the  Oklahoma  State  Implementation 
Plan  (SIP)  for  the  Conoco,  Incorporated. 
Ponca  City  Refinery.  The  revision 
consists  of  a  sulfur  dioxide  (SO2) 
emissions  trade  for  the  construction  and 
operation  of  a  sulfur  recovery  unit  (SRU) 
and  a  cogeneration  unit.  The  intended 
effect  of  this  action  is  to  propose 
approval  of  a  SOj  emissions  trade 
consistent  with  the  requirements  of  the 
Environmental  Protection  Agency's 
(EPA)  Emissions  Trading  Policy 
Statement  (ETPS).  published  December 
4, 1986  (51  FR  43814). 
DATES:  Comments  must  be  received  on 
or  before  October  25, 1991. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  Air  Programs  Branch,  Air, 
Pesticides  and  Toxics  Division,  Region 
6.  U.S.  EPA.  at  the  address  below. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 
U.S.  Environmental  Protection  Agency. 

Region  6.  Air  Programs  Branch  (6T-A). 

1445  Ross  Avenue.  Dallas,  Texas 

75202 
Oklahoma  State  Department  of  Health. 

Air  Quality  Service  (0201).  1000 

Northeast  10th  Street.  Oklahoma  City. 

Oklahoma  73117-1299. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robin  M.  Sullivan,  Air  Programs  Branch, 
EPA  Region  6.  telephone  (214)  655-7214 
or  (FTS)  255-7214. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  7. 1989.  the  Governor  of 
Oklahoma  submitted  a  request  to  revise 
the  Oklahoma  SIP.  This  request  would 
make  federally-enforceable  a  sulfur 
dioxide  emissions  trade  for  Conoco's 
Ponca  City  Refinery  (Conoco)  involving 
a  construction  permit  and  an  operating 
permit  approved  by  the  Oklahoma  State 
Department  of  Health.  On  )uly  3, 1990. 


the  Oklahoma  Air  Quality  Service 
submitted  an  operating  permit,  number 
88-117-0.  for  a  sulfur  recovery  unit 
(SRU)  and  a  construction  permit, 
number  88-116-C.  for  a  cogeneration. 
The  operating  permit  for  the  SRU  was 
approved  by  the  State  under  Oklahoma 
Air  Pollution  Control  Regulation  1.6. 
"Alternate  Emissions  Reduction 
Permits".  Regulation  1.6  is  not  part  of 
Oklahoma's  approved  SIP.  therefore, 
EPA  approval  of  this  permit  is  necessary 
to  make  it  federally-enforceable. 

The  construction  is  to  take  place  in 
two  phases.  The  first  phase  involves  the 
construction  and  operation  of  a  SRU 
that  will  remove  up  to  20  long  tons  of 
sulfur  per  day  from  refinery  fuel  gas 
streams.  The  SRU  was  constructed  in 
1989  and  began  operation  in  ]une  1990. 
The  increase  in  SO2  emissions  from 
operation  of  the  SRU  will  occur 
contemporaneously  with  an  SO2 
emissions  reduction  from  seven  refinery 
furnaces,  which  will  switch  from 
operating  on  sour  fuel  gas  to  sweetened 
gas  from  the  SRU. 

In  the  second  phase  of  the  project, 
two  cogneration  units  will  be 
constructed.  The  cogneration  units  will 
result  in  increased  SOz  emissions, 
however,  additional  SO3  reductions  will 
occur  from  the  shut  down  of  four  boilers 
currently  fueled  by  sour  refinery  gas. 
and  the  curtailment  of  two  boilers  which 
will  then  be  fired  with  partially 
sweetened  refinery  fuel  gas.  The  actual 
SO2  emissions  incre'ases  and  reductions 
are  further  discussed  in  the  next  section. 

IL  Sulfur  Dioxide  Emissions  Trade 

In  the  Oklahoma  SIP.  Regulation 
3.4(c)(l)C)(ii)  limits  the  emissions  of  SOt 
from  sulfur  recovery  plants  to  20  pounds 
per  ton  of  sulfur  processed.  This  is 
equivalent  to  a  minimum  sulfur  recovery 
efficiency  of  99.5%.  The  proposed 
emissions  trade  would  allow  the  new 
SRU  to  deviate  from  this  Oklahoma  SIP 
requirement  and  instead  meet  the 
requirements  of  Regulation  3.4(c)(l)(C)(i) 
which  pertains  to  natural  gas 
processing.  This  results  in  the  SRU 
meeting  a  94.5%  SOi  emissions  reduction 
efficiency  as  allowed  by  OAPCR 
3.4(c)(l)(C)(i)  rather  than  a  99.5% 
reduction  as  allowed  by  OAPCR 
3.4(c)(l)(C)(ii).  Conoco  contended  that 
the  99.5%  reduction  efficiency 
requirement  posed  a  substantial 
economic  hardship  for  the  SRU.  The 
94.5%  reduction  efficiency  will  allow  the 
SRU  to  emit  an  additional  865  tons  per 
year  (TPY)  more  than  it  would  at  99.5% 
efficiency.*  Thus,  an  offset  of  at  least 


■  It  should  be  noted  that  the  SRU  was  designed  lo 
operate  at  20  tons  per  day  of  elemental  sulfur 

Conlinuad 
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865  TPY  was  required  for  the  emissions 
trade. 

The  State  of  Oklahoma  does  not  allow 
the  banking  of  emissions  reduction 
credits  (ERCs).  Therefore,  excess  ERCs 
associated  with  the  trade  go  to  the 
benefit  of  the  environment  and  may  not 
be  used  by  Conoco  for  future  purposes. 

Table  1  outlines  the  SOj  emissions 
associated  with  the  SRU/cogeneration 
project.  The  first  phase,  or  interim  phase 
(post-SRU/pre-cogen),  SOj  reductions 
occur  when  seven  existing  furnaces 
within  the  refinery  begin  to  operate  on 
sweetened  fuel  gas  for  the  new  SRU. 
The  increase  in  emissions  from  the  SRU 
are  compensated  by  a  2,320  tons  per 
year  (TPY)  reduction  in  SO2  from 
furnaces.  H-5001.  H-48A.  H-48B.  H-48C. 
H-48D.  H-48E.  and  H-28.  The 
sweetened  fuel  gas  for  the  furances  will 
result  in  a  net  refinery-wide  SO* 
emissions  reduction  of  1,368  TPY.  Of  the 
total  SOx  emissions  reductions,  325  TPY 
must  be  allocated  to  fulfill  the 
requirements  of  a  1987  consent  decree. 
Therefore,  a  net  SO2  emissions 
reduction  of  1,043  TPY  will  be  realized 
from  the  interim  phase. 

Table  1.— SO2  Emissions  (TPY)  for 
CoNOCO's  Sulfur  Recovery  Untt  and 

COGENERATION  PROJECTS 
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■  The  required  offset  Is  885  TPY:  however  ttw  r«et 
emissions  reduction  is  calcutaled  in  terms  of  total 
SOi  increases  and  Is  thus  more  conservative. 


processed.  Thit  size  SRU  is  exempt  from  EPA  new 
Source  PCTformence  Standards  (NSPS)  for  SRUs. 
(See  40  CFR  Part  SO  Subpart  J). 


Upon  startup  of  the  cogeneration 
units,  the  post  phase  (post-SRU/post- 
cogen),  four  existing  boilers,  B-1,  B-2,  B- 
4,  and  B-5,  will  be  permanently  retired 
from  service,  while  the  use  of  two  other 
boilers,  B-e  and  B-7,  will  be  curtailed. 
The  startup  of  the  cogeneration  units 
will  increase  SO*  emissions  by  109  TPY 
and  the  reductions  from  boilers  B-1,  B-2, 
B-4,  B-5,  B-«.  and  B-7  will  result  in  a 
reduction  of  3,242  TPY  of  SOi  emissions. 
Thus  the  net  reduction  from  the  post 
phase  will  be  3,133  TPY  of  SO» 
emissions. 

Further  discussion  of  the  proposed   , 
emissions  trade  and  ambient 
equivalence  modeling  is  found  in  the 
accompanying  technical  support 
document,  entitled.  'Technical  Support 
Document  for  EPA*8  Review  of  the 
Sulfur  Dioxide  Emissions  Trade  for  the 
Conoco,  Incorporated,  Ponca  City 
Refinery,  Oklahoma."  Copies  of  this 
document  are  available  upon  request 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  notice. 

IIL  Ambient  Equivalence  Modeling 

Conoco  performed  both  Level  II  and 
Level  in  modeling  consistent  with  the 
requirements  of  the  ETPS  to  ensure  that 
the  emissions  associated  with  the  SRU 
and  cogeneration  project  would  not 
cause  or  contribute  to  a  violation  of  the 
NAAQS  for  SO».  The  Level  n  and  Level 
III  modeling  are  discussed  below,  and 
are  further  detailed  in  the  accompanying 
technical  support  doamienL 

A.  Level  II  Modeling 

Conoco  first  conducted  a  Level  II 
analysis  to  locate  any  and  all  areas  (i.e., 
receptor  points)  showing  predicted 
increases  (attributable  to  the  project)  in 
ambient  SOt  concentrations  greater  than 
the  prescribed  significance  levels.  These 
significance  levels  were  defined  for  each 
of  the  SOt  NAAQS  as  follows:  3 
micrograms  per  cubic  meter  (ug/m')  for 
the  annual  standard;  5  ug/m^  for  the  24- 
hour  standard;  and  46  ug/m'  for  the  3- 
hour  standard. 

Modeling  techniques  used  to  support 
ambient  equivalence  followed  the 
procedures  in  the  ETPS,  the  EPA 
document  "Guideline  on  Air  Quahty 
Models  [Revised],"  )uly  1986,  and 
"Supplement  A  to  the  Guideline  on  Air 
Quahty  Models  (Revised)."  July  1987. 
The  Industrial  Soiuxe  Complex  Short- 
Term  (ISCST)  dispersion  model  (Version 
88348)  was  used  to  predict  3-hour  and 
24-hotu'  maximum  SOx  concentrations. 
One  year  (1978)  of  meteorological  data 
was  used.  The  Conoco  Refinery  was 
modeled  for  both  interim  (post-SRU/pre- 
cogen)  and  post  (post-SRU/post-cogen) 
phases  of  the  project. 


For  both  interim  and  post  phases,  the 
Level  II  modeling  identified  a  limited 
number  of  receptors  located  east  and 
west  of  the  refinery  where  predicted 
SO]  impacts  were  greater  than  the  3- 
hour  and  24-hour  significance  levels. 
There  were  no  significant  impacts 
predicted  for  the  annual  averaging 
period. 

Since  the  analysis  revealed 
concentrations  above  the  3-hour  and  24- 
hour  significance  levels,  a 
geographically  limited  Level  III  analysis 
was  required  to  determine  whether  the 
NAAQS  would  be  protected.* 

B.Uvellll 

All  point  sources  within  a  50 
kilometers  (km)  radius  of  the  area  of 
significant  impact  were  explicitly 
modeled  with  receptors  placed  within 
the  Level  II  significance  area.  Sources 
outside  the  area  of  impact  were 
screened  using  EPA's  "20D  Rule".  That 
is.  facilities  were  excluded  from  the 
modeling  analysis  if  the  total  plant-wide 
maximum  allowable  emissions  rates 
(TPY)  were  less  than  twenty  times  the 
distance  in  kilometers  from  the  facility 
to  the  Conoco  Refinery.  For  facilities 
outside  the  area  of  impact  with  total 
plant-wide  emissions  greater  than  20D. 
EPA  requested  that  all  individual 
sources  be  included  from  the  analysis. 

A  total  of  54  sources  were  modeled, 
including  20  non-Conoco  sources.  For 
non-project  Conoco  soiu-ces,  maximum 
permitted  emissions  rates  were  used  for 
permitted  sources.  Emissions  used  for 
non-permitted  sources  were  the 
historical  actual  emissions  rates, 
reflecting  high-level  refinery  operating 
rates.  Emissions  inputs  used  for  non- 
Conoco  sources  were  the  highest  of  their 
actual,  permitted  or  estimated  emissions 
rate. 

The  Level  III  analysis  also  used  the 
ISCST  model  (Version  90346).  The  most 
recent  5  years  (1974-1978)  of  Ponca  City 
meteorological  data  was  used.  These 
data  were  the  most  recent  available  for 
the  refinery  site  and  were  considered  to 
be  the  most  representative  data 
available. 

The  Level  III  modeling  analysis  was 
limited  to  those  areas  identified  in  the 
Level  II  analysis  as  having  a  significant 
impact.  Those  receptors  identified  as 
having  a  significant  impact  in  the  Level 

II  modeling  were  included  in  the  Level 

III  analysis.  EPA  also  requested  Conoco 
to  include  the  receptors  adjacent  to 


'  The  ETPS  allows  geographically  limited  I.evel  10 
analyses  In  some  cases  through  case-by-case 
evaluation.  While  the  analysis  is  Htrited  in 
geographical  coverage.  It  meets  all  requirements  for 
a  full  Level  lU  analysis. 
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those  identified  as  hiving  a  significant 
impact.  A  total  of  13*  receptors  were 
modeled  for  the  S-haiir  averaging  period 
and  217  receptors  w^re  modeled  for  the 
24-hour  averaging  palriod. 

The  Level  HI  dispersion  modeling 
analysis  demonst^atl^d  that  the 
emissions  trade  associated  with  the 
SRU/cogeneration  project  would  not 
cause  or  contribute  tiD  a  violation  of  the 
SOj  NAAQS.  I 

IV.  Sulfur  Dioxide  Afaibient  Air  Quality 
in  Kay  County 

Two  important  faqtors  must  be 
emphasized.  First,  a^  Oklahoma  Air 
Quality  Service  (OAQS)  SCh  monitor 
located  in  Ponca  Cit^  approximately 
one-half  mile  north  df  the  Conoco 
Refinery  (Site  600).  ligistered  a  violation 
of  the  24-hour  SOs  NjAAQS  in  1988.  In 
Conoco's  Level  II  modeling,  a  receptor 
grid  surrounded  thisnnonitor  and 


(ipact  (i.e.,  an 
lir  quality  over  the 
jneration  project) 
^osed  reductions, 
post-SRU/pre- 

:  post  (post-SRU/ 

the  project.'  EPA 
lat  the  emissions 

ibute  to  a 
3f  the  SOi  NAAQS 

)AQS  monitor  Site 


showed  a  negative  ii 
improvement  in  SO»( 
term  of  the  SRU/co| 
due  to  Conoco's  proj 
both  for  the  interim 
cogen.)  phase  and  tl 
post-cogen.)  phase 
has  thus  concluded 
trade  would  not  con( 
monitored  violation  i 
in  the  vicinity  of  the| 
600. 

A  special  purpose  Imonitor  (Site  601) 
was  in  operation  approximately  V*  mile 
east  of  the  Conoco  P  efinery  from  late 
1988  to  early  1991.  N  a  violations  or 
exceedances  of  the  |  rimary  or 
secondary  NAAQS  I  or  SOi  were 
recorded. 

The  second  factor  is  that,  during  the 
time  Conoco  was  fin  alizing  its  Level  III 
modeling,  EPA  Regie  n  6  performed 
supplementary  modiiling  with  a  receptor 
grid  more  extensive  than  that  of 
Conoco's  geographic  ally  limited  Level  III 
analysis.  The  purpo!  es  of  EPA's 
modeling  were  to  co  ifirm  Conoco's 
Level  III  results  and  to  ensure  that  no 
violations  of  a  SOj  I  lAAQS  would  be 
predicted  anywhere  in  the  vicinity  as  a 
result  of  the  SRU/ccjgeneration  project. 

EPA's  modeling  si  owed  potential 
violations  of  both  th;  24-hour  and 
annual  SOi  NAAQS  directly  north  and 
adjacent  to  the  Conoco  facility. 
However,  no  violations  were  modeled 
anywhere  in  Conocc  's  geographically 
limited  Level  III  mo(  eling  receptor  grid. 
EPA  used  this  mode  ing,  in  addition  to 


monitored  data,  as  c 


'.  It  should  be  noted  tha : 
includes  only  the  Conoco 
SO;  air  quality  changes 
it  is  not  a  complete  air  qut 
and  surrounding  sources. 


basis  to  notify  the 


the  Level  II  modeling 
tourcet  and  illustrates 

to  the  proposed  actions: 
lity  analysis  for  Conoco 


die 


Governor  on  January  23, 1991.  that  Kay 
County  appeared  to  be  violating  the  SOs 
NAAQS.  This  position  is  stated  in  an 
April  22, 1991,  Federal  Register  notice 
(56  FR  16274).  On  May  9. 1991.  the 
Governor  sent  a  letter  to  the  Regional 
Administrator  requesting  that  the 
designation  for  Kay  County  be  retained 
as  attainment,  due  to  significant 
reductions  in  SOj  emissions  in  the  area. 
Since  that  time,  the  Oklahoma  Air 
Quality  Service  has  submitted 
additional  information  in  support  of 
retaining  the  attainment  designation. 
This  information  is  being  evaluated  by 
EPA  and  a  designation  decision  will  be 
addressed  in  a  forthcoming  Federal 
Register  notice. 

Taking  these  factors  into  account. 
EPA  believes  that  the  emissions 
associated  with  Conoco's  SRU/ 
cogeneration  project  will  not  cause  or 
contribute  to  a  violation  of  the  NAAQS. 
Therefore,  EPA  proposes  to  approve  the 
Conoco  SOs  emissions  trade. 

V.  Proposed  Action 

Today,  EPA  is  proposing  to  approve 
the  SIP  revision  submitted  by  the 
Governor  of  Oklahoma  on  November  7, 
1989,  which  includes  permits  number  88- 
117-0  and  88-116-C.  These  permits 
allow  the  Conoco  refinery  to  operate  a 
sulfur  recovery  unit  and  to  construct  a 
cogeneration  facility.  By  this  action, 
EPA  proposes  to  approve  the  SOs 
emissions  trade  resulting  from  the  SRU 
and  cogeneration  project.  EPA  has 
determined  that  the  emissions  trade  is 
consistent  with  the  ETPS  and  that  the 
emissions  associated  with  the  trade  will 
neither  cause  nor  contribute  to  a 
violation  of  the  NAAQS  for  SOs. 

Regulatory  Process 

Nothing  in  this  action  should  be 
.  construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 


requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  adoption  of  the  revision 
by  the  State  preceded  the  date  of 
enactment. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  September  17. 1991. 
Joe  D.  Winkle, 

Acting  Regional  Administrator. 
(FR  Doc.  91-23107  Filed  9-24-81;  8:45  am] 
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40  CFR  Part  372 
IOPTS-400060;  FRL-3945-2] 

Source  Reduction  and  Recycling 
Reporting  Under  EPCRA  Section  313; 
Open  Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  open  meetings. 

SUMMARY:  Two  meetings  will  be  held  to 
obtain  pubUc  comments  on  the  proposed 
rule  amending  Toxic  Chemical  Release 
Inventory  reporting  requirements  to 
include  information  on  source  reduction 
and  recycling  activities  as  required  by 
the  Pollution  Prevention  Act  of  1990. 
These  meetings  will  be  open  to  the 
public. 

DATES:  The  first  meeting  will  be  held  in 
Washington.  DC.  on  Monday,  October  7. 
1991,  beginning  at  1  p.m.  and  ending  at  4 
p.m.  The  second  meeting  will  be  held  in 
Dallas.  TX.  on  Wednesday,  October  9. 
1991,  also  beginning  at  1  p.m.  and  ending 
at  4  p.m. 

ADDRESSES:  The  meeting  in  Washington, 
DC,  will  be  held  in  the  EPA  Auditorium 
at:  EPA  Headquarters.  401  M  St..  SW.. 
Washington,  DC  20460.  The  meeting  in 
Dallas,  TX,  will  be  held  in  the  EPA 
Auditorium  at:  EPA  Region  VI 
Headquarters.  1445  Ross  Ave.,  Dallas, 
TX  75202. 

FOR  FURTHER  INFORMATION  CONTACT 
Anning  H.  Smith.  Jr..  Office  of  Toxic 
Substances  (TS-779).  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone:  (202) 
260-1576. 
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SUPPLEMENTARY  INFORMATION:  The 

Pollution  Prevention  Act  of  1990  requires 
facilities  subject  to  reporting  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  to  provide  information  on  source 
reduction  and  recycling  activities, 
beginning  with  the  1991  calendar  year. 
This  information  must  be  included  on 
EPA  Form  Rs  submitted  by  July  1, 1992. 
EPA  has  published  a  proposed  rule, 
printed  elsewhere  in  this  issue  of  the 
Federal  Register,  that  includes  the 
amendments  to  the  regulations,  the  draft 
revised  sections  of  EPA  Form  R  that  are 
affected  by  the  requirements  of  the  PPA, 
and  the  instructions  for  those  revised 
sections.  EPA  is  soliciting  comments  on 
those  elements  as  well  as  on  a  draft 
technical  assistance  document  for 
providing  source  reduction  and  recycling 
information  on  Form  R.  Comments  and 
questions  can  be  presented  orally  at  the 
public  meetings.  Persons  interested  in 
presenting  oral  comments  at  one  of  the 
public  meetings  should  call  703-934- 
3195  to  be  placed  on  the  agenda. 
Reservations  on  the  agenda  will  be  on  a 
first-come  first-serve  basis  and  will  be 
limited  by  the  duration  of  the  meeting. 
EPA  is  requesting  that  persons  providing 
oral,  comments  limit  their  discussion  to 
15  minutes. 

Dated:  September  9, 1991. 
Mark  A.  Greenwood. 
Director.  Office  of  Toxic  Substances. 
[FR  Doc.  91-22873  Filed  9-24-91;  8:45  ami 
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40  CFR  Part  372 
lOPTS-400054;  FRL-3879-2] 

Toxic  Chemical  Release  Reporting; 
Pollution  Prevention  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  requirements 
of  section  6607  of  the  Pollution 
Prevention  Act  of  1990  (PPA)  (Omnibus 
Budget  Reconciliation  Act  of  1990)  (Pub. 
L.  101-508),  EPA  is  proposing  to  add 
several  data  elements  to  the  current 
Toxic  Chemical  Release  Inventory  (TRI) 
reporting  requirements  as  promulgated 
under  section  313  of  the  Emergency 
Planning  and  Community  Right-to-Know 
Act  of  1986  (EPCRA)  (Pub.  L.  99-499). 
Section  313  requires  owners  or  operators 
of  certain  facilities  that  manufacture, 
import,  process,  or  otherwise  use  listed 
toxic  cheinicals  to  report  annually  on 
their  releases  of  these  chemicals  to  each 
environmental  medium.  This  proposed 
rule  would  incorporate  into  existing 


regulations  the  source  reduction  and 
recycling  information  specified  in  the 
PPA  that  all  facilities  subject  to 
reporting  under  section  313  must  provide 
beginning  in  the  1991  reporting 
(calendar)  year  the  quantity  of  the 
chemical  (prior  to  recycling,  treatment, 
or  disposal)  entering  any  wastestream 
or  released  to  the  environment;  the 
quantities  of  the  chemical  recycled  at 
the  facility  and  elsewhere;  the  quantities 
of  the  chemical  treated  at  the  facility 
and  elsewhere;  information  on  source 
reduction  activities  and  the  methods 
used  to  identify  those  activities;  the 
quantities  of  the  chemical  released  in 
one-time  events  not  associated  with 
production  processes;  the  quantities  of 
the  chemical  expected  to  enter  any 
wastestream  or  be  recycled  in  future 
years;  and  a  production  ratio  or  activity 
index  for  the  reported  chemical.  This 
proposed  rule  also  includes  limited 
cross-referencing  and  other  information 
to  aid  in  understanding  the  results  of 
source  reduction  and  recycling  activities 
and  to  coordinate  Federal  data 
collection  activities.  EPA  is  requesting 
comments  on  the  revised  sections  of 
Form  R.  which  would  be  the  mechanism 
for  collecting  those  data  elements,  and 
the  instructions  for  completing  those 
sections  of  Form  R. 

DATES:  Comments  must  be  submitted  on 
or  before  November  12, 1991. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OTS 
Docket  Clerk.  TSCA  Public  Docket 
Office  (TS-793>.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  room  NE-G0G4.  401  M  St.,  SW.. 
Washington.  DC  20460,  Attention: 
Docket  Control  Number  OPTS-^00054. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anning  H.  Smith.  Jr..  Office  of  Toxic 
Substances  (TS-779),  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460,  Telephone:  (202) 
260-3576  or.  The  Emergency  Planning 
and  Community  Right-to-Know  Hotline. 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Washington,  DC  20460,  Toll  free:  800/ 
535-0202. 
SUPPU^MENTARY  INFORMATION: 

I.  Introducdon 

A.  Statutory  Authority 

EPA  is  proposing  this  rule  under 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA)  (42  U.S.C.  11071  to 
11079)  and  sections  313  and  328  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  (42 
U.S.C.  11001  et  seq.),  also  known  as  Title 
III  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
Section  6607  of  the  PPA  specifically 


requires  facilities  that  must  comply  with 
section  313  of  EPCRA  to  provide  sourcp 
reduction  and  recycling  data  and 
authorizes  EPA  to  amend  the  form  for 
reporting  under  section  313  of  EPCRA  to 
include  this  additional  information. 
Facilities  must  provide  information  on: 
the  quantity  of  the  chemical  (prior  to 
recycling,  treatment,  or  disposal) 
entering  any  wastestream  or  released  to 
the  environment:  the  quantities  of  the 
chemical  recycled  at  the  facility  or 
elsewhere;  the  quantities  of  the  chemical 
treated  at  the  facility  or  elsewhere; 
information  on  source  reduction 
activities  and  the  methods  used  to 
identify  those  activities;  the  quantities  of 
the  chemical  released  in  one-time  events 
not  associated  with  production 
processes;  the  quantities  of  the  chemical 
expected  to  enter  any  wastestream  or  be 
recycled  in  future  years;  and  a 
production  ratio  or  activity  index  for  the 
reported  chemical.  Section  313  o' 
EPCRA  requires  owners  or  operators  of 
covered  facilities  to  report  annually  on 
their  releases  of  listed  toxic  chemicals. 
Section  313  also  specifies  that  EPA  must 
publish  a  uniform  toxic  chemical  release 
inventory  reporting  form,  which  is  called 
"Form  R."  In  addition,  section  328  of 
EPCRA  provides  EPA  with  the  authority 
to  promulgate  such  regulations  as  may 
be  necessary  to  carry  out  the  purposes 
of  EPCRA. 

B.  Legislative  Background  of  this 
Proposed  Rule 

1.  Section  313  of  EPCRA.  EPCRA  was 
enacted  to  ensure  that  communities 
throughout  the  country  are  prepared  to 
respond  to  chemical  accidents  and  to 
provide  the  public  with  information  on 
hazardous  and  toxic  chemicals  used  and 
released  in  their  communities.  The 
information  is  also  intended  to  assist 
government  agencies,  researchers,  and 
others  in  the  conduct  of  research  and 
data  gathering,  and  to  aid  in  the 
development  of  regulations,  guidelines, 
and  studies. 

Under  section  313  of  EPCRA.  certain 
facilities  are  required  to  submit  reports 
each  year  on  the  amounts  of  listed  toxic 
chemicals  they  release  into  the 
environment.  The  section  313  list  of 
toxic  chemicals  includes  more  than  300    ■ 
chemicals  and  20  chemical  categories. 
Currently,  facilities  must  file  annual 
reports  if  they  manufacture,  import,  or 
process  at  least  25,000  pounds  of  the 
chemical  during  the  calendar  year  or 
otherwise  use  at  least  10,000  pounds  of 
the  chemical  during  the  calendar  year. 
The  reports  must  be  filed  by  July  1  of 
each  year  and  cover  releases  and 
transfers  that  occurred  during  the 
previous  calendar  year.  Submission  of 
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reports  under  EPCRA  began  on  July  1. 
1988,  for  activities  tliat  met  the  reporting 
thresholds  during  calendar  year  1987. 
EPA  is  required  to  njake  the  data 
available  to  the  public  through  an  on- 
line computer  data  base  as  well  as  other 
means.  The  data  base,  known  as  the 
Toxic  Release  Inven  lory  (TRI),  is 
available  through  th  >  National  Library 
of  Medicine's  TOXiN  ET  computer 
system. 

Since  the  initiatioi  i  of  section  313 
reporting,  Form  R  ha  b  contained  an 
optional  section  (Se(  ;tion  8)  for  reporting 
information  on  the  fi  icility'^s  waste 
minimization  activit  es  for  the  reported 
chemical.  The  provisions  of  section  6607 
of  the  PPA  expand  aid  make  mandatory 
reporting  of  this  typi  of  information  on 
EPA  Form  R.  The  adlitional  data 
received  will  be  ma(  e  available  to  the 
public  as  an  expansi  on  of  the  TRI  data 
base. 

2.  Section  6607  of  he  PPA.  The  PPA 
was  enacted  to  impl  ;ment  a  national 
objective  of  prevent  ng  pollution  at  the 
source.  To  achieve  t  lis  goal.  EPA  is  to 
establish  a  source  n  duction  program 
and  assist  States  in  iroviding  technical 
assistance  to  indust  y  to  implement 
source  reduction  prqgrams.  Section  6607 
of  the  PPA  is  intended  to  ensure  that 
sufficient  informatia  n  is  available  to 
carry  out  those  purp  Mes  and  to  evaluate 
the  progress  made  hy  EPA,  States,  and 
industry.  Section  66<  7  is  specifically 
intended  to  augmeni  the  information 
collection  requireme  nts  of  section  313  of 
EPCRA  and  require«  that  the  public  be 
provided  with  infon  lation  on  efforts  by 
industry  to  prevent  I  he  generation  of 
waste  at  the  source  is  well  as  to  reduce 
direct  releases  to  thi !  environment 
through  other  methc  is.  Section  6607(b) 
of  the  PPA  sets  out  I  le  following  data 
elements: 

(1)  The  quantity  o  the  chemical 
entering  any  wastes  [ream  (or  otherwise 
released  into  the  en  rironment)  prior  to 
recycling,  treatment  or  disposal  during 
the  calendar  year  for  which  the  report  is 
filed  and  the  percen  age  change  from  the 
previous  year. 

(2)  The  amount  of  the  chemical  from 
the  facility  which  is  recycled  (at  the 
facility  or  elsewhere )  during  such 
calendar  year,  the  p  ircentage  change 
from  the  previous  yi  ar,  and  the  process 
of  recycling  used. 

(3)  The  source  rec  uction  practices 
used  with  respect  tc  that  chemical 
during  such  year  at  he  facility.  Such 
practices  shall  be  re  ported  in 
accordance  with  the  following 
categories  unless  EI  A  finds  other 
categories  to  be  moie  apprc^riate. 

(A)  Equipment,  te  :hnology,  process,  or 
procedure  modiOcal  ions. 


(B)  Reformulation  or  redesign  of 
products. 

(C)  Substitution  of  raw  materials. 
(O]  Improvement  in  management. 

training,  inventory  control  materials 
handling,  or  other  general  operational 
phases  of  industrial  facilities. 

(4)  The  amount  expected  to  be 
reported  under  paragraphs  (1)  and  (2) 
for  the  two  calendar  years  immediately 
following  the  calendar  year  for  which 
the  report  is  filed.  Such  amount  shall  be 
expressed  as  a  percentage  diange  from 
the  amount  reported  in  paragraphs  (1) 
and  [zy 

(5)  A  ratio  of  production  in  the 
production  (reporting)  year  to 
production  in  the  previous  year,  or, 
where  appropriate,  an  activity  index 
based  on  some  variable  other  than 
production,  if  that  variable  is  the 
primary  influence  on  waste 
characteristics  or  volume.  The  ratio 
should  be  calculated  to  most  closely 
reflect  all  activities  involving  the  toxic 
chemical. 

(6)  The  techniques  which  were  used  to 
identify  source  reduction  opportunities, 
including  but  not  limited  to  employee 
recommendations,  external  and  internal 
audits,  participative  team  management, 
and  material  balance  audits. 

(7)  The  amount  of  any  toxic  chemical 
released  into  the  environment  which 
resulted  from  a  catastrophic  event, 
remedial  action,  or  other  one-time  event 
and  is  not  associated  with  production 
processes  during  the  reporting  year. 

(8)  The  amount  of  the  chemical  from 
the  facility  which  is  treated  (at  the 
facihty  or  elsewhere)  during  such 
calendar  year  and  the  percentage 
change  from  the  i>revious  year. 

For  the  first  year  of  reporting  under 
this  subsection,  comparison  with  the 
previous  year  is  required  only  to  the 
extent  such  information  is  available. 

Section  8e07(c)  of  the  PPA  provides 
that  the  provisions  of  EPCRA  section 
322  (relating  to  trade  secrets)  apply  to 
the  reporting  requirements  of  section 
6607  of  the  PPA  in  the  same  manner  as 
to  the  reports  required  under  EPCRA 
section  313.  Section  322  allows  a 
submitter  to  claim  chemical  identity  as 
trade  secret  and  requires  up-front 
substantiation  of  that  claim.  The 
implementing  regulations  for  section  322 
are  set  out  in  40  CFR  part  350  subpart  A. 
EPA  interprets  section  6607(c)  to  mean 
that  the  provisions  of  section  322  and 
the  section  322  regulations  apply  to  all 
information  submitted  under  sections 
6607(b)  and  6607(d). 

Section  6607(c]  also  provides  that  the 
provisions  of  EPCRA  sections  325(c) 
(civil  and  administrative  penalties  for 
reporting  requirements)  and  328  (civil 


actions)  apply  to  the  reporting 
requirements  of  section  6607. 

Section  6607(d)  of  the  PPA  provides 
that  reports  for  any  year  may  include 
additional  information  regarding  source 
reduction,  recycling,  and  pollution 
control  measures  implemented  in  prior 
years.  Section  6607(e)  provides  that, 
subject  to  EPCRA  section  322,  EPA  must 
make  data  collected  under  section  6607 
publicly  available  in  the  same  manner 
as  data  collected  under  EPCRA  section 
313. 

C.  Summary  of  the  Proposed  Rule 

EPA  has  recently  promulgated  a  rule 
amending  40  CFR  372.85  by  removing 
Form  R  and  its  instructions  from  the  rule 
and  replacing  the  form  with  a  list  of 
required  reporting  elements.  EPA  will 
issue  a  notice  of  availability  of  the  most 
recent  version  of  the  form  and 
instructions  (56  FR  29183.  June  26, 1991). 
This  proposal  would  add  to  and  revise 
the  elements  in  {  372.85  effective  for  the 
1991  reporting  (calendar)  year.  EPA  is 
also  proposing  additional  revisions  that 
would  be  effective  for  the  1992  reporting 
year. 

To  implement  section  6607  of  the  PPA, 
EPA  is  proposing  to  incorporate  the  new 
data  elements  into  §  372.85.  Reporting  of 
the  data  elements  will  be  mandatory 
beginning  with  the  1991  reporting  year. 
The  proposal  also  includes  limited 
cross-referencing  and  other  information 
that  EPA  considers  necessary  to 
understand  the  results  of  source 
reduction  and  recycling  activities  and  to 
coordinate  federal  data  collection. 
Section  372.85{bJ(18),  which  currently 
lists  optional  waste  minimization 
information,  would  be  revised  to  include 
the  majority  of  the  new  mandatory 
reporting  elements.  Section  372.85(b)(16). 
which  currently  requires  reporting  on 
off-site  locations  and  transfer  amounts 
for  treatment  and  disposal,  would  be 
modified  to  include  off-site  locations 
and  transfer  amounts  for  recycling. 
Section  372.85{b)(17)  would  be  modified 
to  phase  in  more  detailed  reporting  for 
on-site  recycling  activities  beginning 
with  the  1992  reporting  year,  and  would 
also  contain  revisions  to  current 
requirements  for  reporting  on-site 
treatment. 

It  is  important  to  note  that  the  statute 
itself  dictates  that  the  data  requirements 
in  the  PPA  go  into  effect  for  the  1991 
reporting  yean  the  data  requirements 
need  not  be  added  to  the  regulations  to 
become  effective.  Thus,  the  regulatory 
provisions  that  include  the  new 
mandatory  requirements  are  interpretive 
in  nature  (i.e..  they  incorporate  and 
interpret  the  statutory  provisions). 
Additional  interpretations,  including 


Federal  Register  /  Vol.  56,  No.  186  /  Wednesday.  September  25,  1991  /  Proposed  Rules         48477 


deHnitions  of  a  number  of  terms  used  in 
the  PPA,  are  included  in  the  instructions 
for  Form  R  set  out  in  unit  III  of  this 
preamble. 

In  addition,  pursuant  to  authority 
under  EPCRA  sections  313  and  328,  the 
proposal  would  require  facilities  to 
provide  the  National  Pollution  Discharge 
Elimination  System  (NPDES)  number  for 
each  Publicly  Owned  Treatment  Works 
(POTW)  to  which  reported  chemicals 
are  transferred.  A  number  of 
recordkeeping  requirements  would  be 
added  to  §  372.10.  These  provisions 
would  require  facilities  to  document  the 
estimates  of  the  quantities  provided. 
Such  documentation  would  be  kept  on 
file  at  the  facility  for  a  period  of  3  years, 
which  is  consistent  with  current 
recordkeeping  requirements. 

D.  Revisions  to  EPA  Form  R 

To  implement  the  new  data  collection, 
EPA  is  modifying  sections  6,  7,  and  8  of 
the  current  Form  R.  Section  8  of  the 
form,  currently  titled  "Pollution 


Prevention:  Optional  Information  on 
Waste  Minimization,"  would  be  revised 
to  include  the  majority  of  the  new 
reporting  elements.  It  would  also  be 
changed  from  an  optional  to  a 
mandatory  section  of  the  form  as 
required  by  the  PPA.  Section  6  of  the 
form,  "Transfers  of  the  Chemical  in 
Waste  to  Off-site  Locations,"  would  be 
modified  so  that  off-site  location  and 
transfer  amounts  would  be  reported 
together,  including  amounts  sent  off-site 
for  recycling.  Section  7  of  the  form, 
"Waste  Treatment  Methods  and 
Efficiency,"  would  be  modified  to 
include  detailed  information  about  on- 
site  recycling  activities  as  well  as 
changes  to  the  information  provided  on 
treatment  activities. 

EPA  is  proposing  to  phase-in  the 
implementation  of  the  reporting 
requirements  across  both  the  1991  and 
1992  reporting  years.  The  mandate  of  the 
PPA  will  be  satisfied  for  the  1991 
reporting  year  through  modiHcation  of 


sections  6  and  8  of  the  form,  but  a 
greater  level  of  detail  would  be 
implemented  for  the  1992  reporting  year 
in  section  7  of  the  form.  Additional 
organizational  changes  are  being  made 
to  Form  R  to  consolidate  related  data 
elements  and  clarify  reporting 
requirements.  Complete  copies  of  draft 
revised  Form  Rs  for  both  the  1991  and 
1992  reporting  years  are  available  for 
review  in  the  public  record  for  this 
rulemaking. 

1.  Revisions  to  Form  R  for  the  1991 
reporting  year  —  A.  Revisions  to  section 
8.  As  provided  in  section  6607  of  the 
PPA,  EPA  is  replacing  the  current 
optional  section  8  of  Form  R  with  a 
mandatory  and  expanded  set  of 
questions.  The  following  is  the  draft 
revised  section  6  of  Form  R.  Some  of  the 
data  provided  in  the  revised  section  6 
would  be  aggregated  to  provide 
responses  to  the  questions  in  the  revised 
section  8. 
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B.  Revisions  to  Section  ft  This  section, 
"Transfers  of  the  Chemical  in  Waste  to 
Off-Site  Locations,"  of  the  current  Form 
R  would  be  modified  so  that  both  the 
off-site  location  information  and  the 
amounts  transferred  to  that  location 
would  be  reported  in  the  same  section  of 
the  form.  Currently,  amounts  sent  off- 
site  for  the  purposes  of  treatment  or 
disposal  are  reported  along  with  the 


location  of  the  off-site  facility(ies],  but  in 
different  sections  of  the  Form. 

In  addition  to  the  currently  reported 
information  on  off-site  transfers  for  the 
purposes  of  treatment  or  disposal, 
section  6  would  also  be  altered  to 
incorporate  the  new  information 
required  by  the  PPA  on  off-site  transfers 
for  the  purposes  of  recycling. 
Respondents  may  still  take  advantage  of 
the  range  reporting  option  for  off-site 


transfers  of  less  than  1,000  pounds. 
However,  a  code  instead  of  check-off 
boxes  will  be  used  to  indicate  the  range. 
When  reporting  transfers  to  Publicly 
Owned  Treatment  Works  (POTWs), 
respondents  would  now  be  required  to 
provide  the  National  Pollution  Otsrharge 
Elimination  System  (NPDES)  number  for 
each  POTW.  The  following  is  the  draft 
revised  Section  6  of  Form  R. 
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2.  Revisions  to  Form  R  for  the  1992 
reporting  year.  To  report  certain  data 
elements  required  by  the  PPA.  the  Form 
R  for  the  1992  reporting  year  (due  July  1, 
1993).  would  phase-in  requirements  that 
facilities  report  quantity  information  on 
recycling  by  general  wastestream  types. 
As  a  result  part  II,  section  7,  "Waste 
Treatment  Methods  and  Efficiency," 
which  currently  requires  that  on-site 
treatment  activities  be  reported  by 
general  types  of  wastestreams,  would  be 


revised  to  require  that  on-site  recycling 
activities  be  reported  by  general  types 
of  wastestreams  as  welL 

Up  through  the  1991  reporting  year, 
section  7  would  include  information 
only  for  on-site  waste  treatment 
practices  and  e^iciencies,  reported  by 
general  type  of  wastestream.  The 
creation  of  a  section  for  reporting  on-site 
recycling  activities  in  section  7  makes 
the  reporting  of  a  predominant  process 
of  recycling  on-site  in  section  8  [&2IE] 


unnecessary.  Therefore,  that  element 
would  be  removed  from  section  8  for  the 
1992  reporting  year  and  thereafter. 
Additional  revisions  to  the  reporting  on 
treatment  activities  also  would  be 
included  for  1992.  The  follo%ving  is  the 
draft  revised  section  7  of  Form  R  to  be 
effective  beginning  with  the  1992 
reporting  year. 
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The  following  unit  presents  a 
question-by-question  explanation  of  the 
reporting  elements  and  the  relation  of 
those  questions  to  the  information 
requirements  in  section  6607  of  the  PPA 
and  outlined  in  unit  I.B.2.  of  this 
preamble. 

II.  Explanation  of  Proposed  Reporting 
Elements 

EPA  believes  that  it  has  developed  an 
approach  to  reporting  the  required 
source  reduction  and  recycling  data  that 
considers  the  need  for  and  use  of  this 
information,  the  burden  on  industry  to 
provide  it,  and  the  costs  to  the  Agency 
to  collect  and  manage  it.  The  following 
is  an  explanation  for  each  question 
relating  to  pollution  prevention  and 
recycling  included  in  sections  8  and  6  of 
the  Form,  an  explanation  for  requiring 
the  NPDES  number  for  POTWs  (in 
section  6  of  the  Form),  and  an 
explanation  for  revising  section  7  of  the 
Form  for  the  1992  reporting  year. 
Included  in  the  explanation  for  the 
elements  is  a  description  of  how  they 
relate  to  the  statutory  authority  of  the 
PPA  and/or  EPCRA. 

A.  Reporting  Elements  Effective  for  the 
1991  Reporting  Year 

1.  Section  372.85(b)(18)(i)  (Question 
8.1).  The  quantity  of  the  chemical 
entering  any  wastestream  or  otherwise 
released  to  the  environment  prior  to 
recycling,  treatment,  or  disposal  in  the 
reporting  year  and  the  prior  year,  and 
the  quantity  expected  to  enter  any 
wastestream  or  estimated  to  be  released 
in  the  two  calendar  years  following  the 
reporting  year.  This  question  is  based  on 
sections  6607(b)(1)  and  6607(b)(4)  of  the 
PPA  with  one  modification.  The 
modification,  also  made  for  Questions 
B.2,  8.3.  8.4,  and  8.5.  is  to  require  that 
quantities  rather  than  percentage 
changes  be  reported.  EPA  believes, 
based  on  past  Form  R  processing 
experience,  that  reporting  quantities  will 
reduce  the  incidence  of  form  completion 
errors  and  data  entry  errors.  Reporting 
errors  have  been  encountered  in  the 
past,  including  respondents  either 
incorrectly  or  not  indicating  whether  the 
percent  change  was  an  increase  or 
decrease.  EPA  also  believes  that 
reporting  quantities  will  be  less 
burdensome  for  reporters  in  that 
facilities  would  have  to  determine 
quantities  prior  to  calculating 
percentage  changes.  The  statutory 
provision  for  percentage  change  would 
be  met  through  EPA  calculation  of  the 
percentage  and  provision  of  the  result  in 
the  public  data  base  in  addition  to  the 
amounts  reported. 

2.  Section  372.85(b)(18)(ii)  (Question 
'8.2).  The  quantity  of  the  chemical 


recycled  (exiting  a  recycling  process] 
on-site  in  the  reporting  year  and  the 
prior  year,  the  quantity  expected  to  be 
recycled  in  the  two  calendar  years 
following  the  reporting  year,  and  the 
process  of  recycling  used  on-site.  This 
question  is  based  on  sections  6607(b)(2) 
and  6607(b)(4)  of  the  PPA,  with  the 
modification  to  report  quantity  rather 
than  percentage  as  noted  above.  The 
process  of  recycling  used  on-site  will  be 
reported  in  section  8  for  the  1991 
reporting  year  only.  If  more  than  one 
recycling  process  is  used  for  the 
reported  chemical  the  facility  will  have 
to  indicate  the  predominant  process 
used.  However,  beginning  with  the  1992 
reporting  year,  EPA  is  proposing  to 
modify  this  data  element  so  that  all 
processes  of  recycling  used  on-site 
would  be  reported.  These  would  be 
reported  in  section  7  of  the  Form,  which 
is  discussed  in  more  detail  in  subunit  B.l 
of  this  unit. 

The  PPA  does  not  specify  whether 
quantities  reported  under  section 
6607(b)(2)  should  be  the  amount  of  the 
chemical  entering  the  recycling  process 
or  the  amount  of  the  chemical  resulting 
from  the  recycling  process.  Because  the 
statute  does  not  give  specific  direction. 
EPA  has  chosen  an  approach  that  it 
believes  is  reasonable  and  consistent 
with  the  statutory  goals.  EPA  believes 
that  the  most  useful  information  to 
collect  and  analyze  for  trends  in 
recycling  is  the  amount  of  chemical 
resulting  from  or  recovered  from 
recycling  processes. 

EPA  recognizes  that  the  statute  could 
be  reasonably  interpreted  to  require 
facilities  to  report  the  amount  entering 
recycling  processes.  While  EPA 
considered  this  approach,  EPA  believes 
that  reporting  amounts  resulting  from 
recycling  processes  is  the  most 
appropriate  approach  based  on  practical 
considerations  for  respondent  facilities 
and  the  utility  of  the  data  for  various 
analyses  of  trends  and  progress.  These 
issues,  as  well  as  additional  issues 
concerning  recycling,  are  discussed  in 
subunit  C  of  this  unit.  EPA  requests 
comment  on  these  issues  and  on  the 
utility  of  each  approach  to  reporting 
amounts  recycled  (resulting  or  exiting 
from  recycling  processes  compared  to 
amounts  entering  recycling  processes). 

3.  Section  372.85(b)(18)(iii)  (Question 
8.3).  The  quantity  of  the  chemical  sent 
off-site  for  the  purpose  of  recycling  in 
the  reporting  year  and  the  prior  year, 
and  the  quantity  expected  to  be  sent  ofT- 
site  for  the  purposes  of  recycling  in  the 
two  calendar  years  following  the 
reporting  year.  This  question  is  bared  on 
sections  6607(b)(2)  and  6607(b)(4)  of  the 
PPA.  with  the  modiHcation  to  report 


quantity  rather  than  percentage  as  noted 
above. 

Although  the  amount  of  chemical  tha> 
results  from  recycling  is  the  best 
indicator  of  recycling  trends,  EPA 
believes  that  for  the  purposes  of  this 
reporting  requirement  it  is  not 
reasonable  to  expect  a  facility  to  know 
the  quantity  of  the  chemical  being 
recovered  from  off-site  recycling 
activities.  Therefore,  the  Agency  is  onlv 
requiring  facilities  to  report  the  quantity 
sent  off-site  for  the  purposes  of 
recycling,  not  the  amount  resulting  from 
an  off-site  recycling  operation.  This  is 
consistent  with  reporting  in  the  current 
off-site  transfer  section  of  Form  R 
(Section  6),  where  facilities  are  required 
to  estimate  amounts  of  the  chemical 
sent  off-site  in  waste  for  the  purposes  of 
further  treatment  or  disposal. 

A  facility  would  report  a  quantity  as 
sent  off-site  for  the  purposes  of  recycling 
only  if  that  facility  knows  that  recycle 
operations  will  be  applied  speciHcally  to 
that  chemical.  In  situations  where  the 
chemical  is  part  of  a  mixture  subject  to  a 
recycle  operation  but  the  specific 
chemical  is  not  itself  recovered  (i.e.,  it  is 
released  to  the  environment  or 
subsequently  treated  and/or  disposed 
by  the  off-site  facility),  then  the 
reporting  facility  should  not  report  that 
amount  as  recycled  but  would  include  it 
in  amounts  transferred  off-site  for 
treatment. 

4.  Section  372.85(b)(18)(iv)  (Question 
8.4).  The  quantity  of  the  chemical 
entering  treatment  on-site  in  the 
reporting  year  and  the  prior  year.  This 
question  is  based  on  section  6607(b)(8) 
of  the  PPA,  with  the  modification  to 
report  quantity  rather  than  percentage 
as  noted  above. 

5.  Section  372.85(b)(18)(v)  (Question 
8.5).  The  quantity  of  the  chemical  sent 
off-site  for  treatment  in  the  reporting 
year  and  the  prior  year.  This  question  is 
also  based  on  section  6607(b)(8)  of  the 
PPA,  with  the  modification  to  report 
quantity  rather  than  percentage  as  noted 
above.  Facilities  can  easily  identify 
those  quantities  sent  off-site  for 
treatment  by  the  activity  codes  that  they 
have  to  provide  in  section  6  of  the  form. 
EPA  recognizes  that  this  information  is 
similar  to  that  requested  under  section  6 
of  the  current  Form  R  (5  372.85(b)(16)). 
Therefore,  EPA  requests  comment  on 
the  option  of  eliminating  the 
requirement  to  report  quantities  for  the 
reporting  year  in  S  372.85(b](18)(v) 
(element  8.5.A  of  the  form),  calculating 
this  number,  and  providing  it  for  the 
public  in  the  data  base. 

6.  Section  372.85(b)(18)(vi)  (Question 
8.6).  The  quantity  of  the  chemical 
released  to  the  environment  in  the 
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reporting  year  as  a  rjsult  of  remedial 
actions,  catastrophic  events,  or  other 
one-time  events  not  (associated  with 
production  processed.  This  question  is 
baaed  on  section  66(i7(b)(7)  of  the  PPA. 
EPA  requests  comment  on  the  scope  of 
such  releases  and  h<jw  they  should  be 
characterized  in  the  instructions  and  the 
ability  of  facilities  to  deHne  and 
estimate  such  releases.  EPA  beheves 
that  any  release  restilting  from  an 
activity  that  is  amenable  to  source 
reduction  should  nol  be  reported  in 
Question  8.6. 

7.  Section  372.85m  18)(vii)  (Question 
8.7).  Indication  of  whether  the 
respondent  facility  (ihanged  accounting 
practices,  estimation  or  calculation 
methods,  or  any  other  factors  that 
affected  the  way  in  whjch  the  quantity 
of  the  chemical  entering  any 
wastestream  was  esjtimated  as 
compared  to  the  prior  year.  This 
question  is  based  on  section  6607(b)(1) 
of  the  PPA.  Facilitiei  may  make  changes 
or  adjustments  in  thfeir  estimation 
methodology  to  increase  the  accuracy  of 
their  reported  information.  If  that 
occurs,  this  element  provides  important 
information  for  detepnining  whether 
changes  in  reported  (quantities  from  the 
prior  year  are  actuatly  due  to  physical 
changes  in  the  quan  :ity  of  the  chemical. 
A  "Yes"  response  irdicates  that  if 
reporting  year  and  prior  year  quantities 
as  reported  on  the  f^rm  differ,  the 
discrepancy  may  be  due  to  the  use  of  a 
different  estimation  technique  rather 
than  an  actual  chan  ;e  in  quantity 
resulting  from  a  sou  xe  reduction 
activity. 

This  will  eliminat  i  the  need  for 
verification  contacti  i  with  many 
respondents  who  report  large  reductions 
in  quantity,  but  hav^  not  implemented 
source  reduction.  InJan  instance  where  a 
respondent  has  implemented  a  source 
reduction  activity  and  has  changed  the 
estimation  technique,  this  element  will 
provide  an  indicator  that  the  change 
may  not  be  due  solaly  to  the  source 
reduction  effort.  This  can  help  to  more 
accurately  present  and  analyze  data 
submitted  by  facilities  which  have 
quantity  changes  thJat  are  due  to  both 
changes  in  estimaticn  technique  and 
implementation  of  i  source  reduction 
activity, 

8.  Section  372.85(  i)(18)(viii}  (Question 
8.8).  Indication  of  a  Idition  of  recycling 
equipment  or  recjx  ing  capacity  for  the 
reported  chemical  i  i  the  reporting  year. 
This  question  is  bai  ed  on  section 
6607(b)(2)  of  the  PP|\  and,  as  part  of  the 
information  regarding  the  process  of 


recycling,  is  needet 


changes  in  the  quai  itities  recycled  from 
reporting  year  to  re  }orting  year  as  well 


to  interpret  the 


as  to  analyze  and  understand  trends  in 
recycling.  A  "Yes"  response  to  this 
question  would  indicate  that  the  facility 
has  expanded  existing  recycling 
capacity,  added  new  equipment,  or 
instituted  a  new  method  of  recycling 
during  the  reporting  year. 

This  question  does  not  include  the 
addition  of  equipment  or  capacity  for  in- 
process  recycling  activities.  The 
addition  of  equipment  or  capacity  for  in- 
process  recycling  should  be  reported  as 
a  source  reduction  activity  in  Question 
8.11. 

9.  Section  372,8S(b)(18)(ix)  (Question 
8.9).  A  ratio  of  production  in  the 
reporting  year  to  production  in  the  prior 
year  or.  where  appropriate,  an  activity 
index  based  on  another  variable 
involved  in  the  production  process  that 
is  the  primary  influence  on  waste 
characteristics  or  volumes.  This 
question  is  based  on  section  6607(b)(5) 
of  the  PPA.  This  ratio  or  index  must  be 
based  solely  on  this  chemical  or  factors 
that  directly  influence  the  production  or 
use  of  the  chemical.  It  should  be  the  best 
indicator  for  how  the  activity  at  the 
facility  will  impact  the  amount  of  the 
reported  chemical  entering  any 
wastestream.  If  more  than  one  section 
313  chemical  is  reported,  the  ratio  or 
index  may  vary  for  different  chemicals. 
EPA  is  requesting  comment  on  the  types 
of  activity  indices  that  may  currently  be 

'  in  use.  how  they  are  calculated,  and 
how  they  are  used  by  facilities  in 
plaiming  and  measuring  progress. 

10.  Section  372.85(b)(18)(x)  (Question 
8.10).  A  Yes  or  No  indication  of  whether 
any  source  reduction  activities  have 
been  implemented  in  the  reporting  year 
with  respect  to  the  reported  chemical. 
This  question  is  based  on  section 
6607(b)(3)  of  the  PPA  and  is  used  to 
clarify  and  simplify  the  form  for  the 
respondent,  thus  reducing  burden.  If  the 
answer  is  No.  the  facility  is  not  required 
to  answer  any  further  questions  in  this 
section  of  Form  R. 

11.  Section  372.85(b)(18)(x)(A) 
(Question  8.11).  An  indication  of  what 
source  reduction  activities  have 
occurred  in  the  reporting  year  and  the 
techniques  used  to  identify  those  source 
reduction  activities.  This  question  is 
based  on  sections  6607(b)(3)  and 
6607(b)(6)  of  the  PPA.  In  section  8.11. 
EPA  has  expanded  the  list  of  source 
reduction  activities  provided  in  section 
6607(b)(2)  using  the  descriptions 
developed  for  the  RCRA  biennial  report. 
This  expanded  list  better  represents  the 
wide  range  of  source  reduction  activities 
that  can  be  employed  and  provides  for 
more  detailed  reporting  that  will  aid  in 
the  analysis  and  understanding  of 
trends  in  source  reduction. 


12.  Section  372.85(b)(18)(x)(B) 
(Question  8.12).  The  total  quantity  of  the 
chemical  that  would  have  entered  any 
wastestream  or  been  released  to  the 
environment  if  source  reduction  had  not 
been  implemented  and  the  method  used 
to  estimate  that  quantity.  This  allows  for 
a  quantification  of  the  impact  that  the 
activity(ies)  reported  in  Question  8.11 
will  have  on  the  amount  of  the  reported 
chemical  entering  any  wastestream. 
EPA  believes  that  this  element  is  critical 
in  determining  the  success  and  progress 
of  source  reduction  activities  and  is 
integral  in  fulfilling  the  intent  of  the  Act. 
This  also  is  an  opportunity  for 
respondent  facilities  to  claim  credit  for 
their  inve8tment(8)  in  pollution 
prevention. 

The  most  direct  way  to  asses  source 
reduction  progress  is  to  allow  the 
facility  to  estimate  the  amount  of  the 
chemical  that  would  have  entered  any 
wastestream  in  the  reporting  year  if 
source  reduction  had  not  been 
implemented  and  then  to  compare  that 
amount  to  the  quantity  that  actually 
entered  any  wastestream.  This  element 
will  provide  an  estimate  that  is 
consistent  with  the  facility's  estimation 
methodology  and  would  therefore  be 
more  accurate  than  calculations  that 
may  be  made  otherwise.  Even  if  the 
facility  did  change  estimation 
techniques  from  the  prior  year  to  the 
reporting  year,  this  calculation  will  be 
consistent  with  the  reporting  year 
estimate  because  it  will  be  calculated 
using  the  same  methodology. 

A  less  direct  way.  and  one  that  is 
more  sensitive  to  year-to-year  changes 
in  estimation  techniques,  production 
levels,  and  other  factors  that  affect 
quantities  entering  any  wastestream.  is 
to  compare  the  reporting  year  and  prior 
year  estimates  for  quantities  entering 
any  wastestream  and  attempt  to  adjust 
for  those  factors.  An  example  of  such  a 
calculation  would  be  to  multiply  the 
prior  year  quantity  entering  any 
wastestream  (8.1.B)  by  the  production 
ratio  or  activity  index  to  get  an  estimate 
for  the  quantity  that  would  have  entered 
waste  streams.  The  current  year 
quantity  entering  waste  streams  (8.1.A) 
could  then  be  subtracted  from  that 
product  to  obtain  an  indicator  of 
progress. 

This  assumes  that  production  change 
can  be  directly  correlated  with  the 
quantity  entering  any  wastestream  or 
released  directly  to  the  environment  and 
that  there  are  no  factors  other  than 
production  that  affect  quantity  entering 
waste  streams  or  released.  In  certain 
cases,  the  level  of  production  does  not 
correlate  directly  to  the  quantity  of  the 
toxic  chemical  entering  any 
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wastestream  or  being  released.  For 
example,  fugitive  releases  from  open- 
topped  tanks  are  related  to  the  surface 
area  of  the  tank  rather  than  the  quantity 
in  the  tank  or  throughput  of  the  tank.  In 
addition,  many  other  factors  can  affect 
the  quantity  entering  waste  streams  or 
released  directly  to  the  environment. 
EPA  believes  that  it  is  preferable  to 
provide  the  most  accurate  and 
consistent  estimates  possible  and  to 
provide  respondent  facilities  with  the 
opportunity  to  present  their  indicators 
consistently  and  accurately. 

13.  Section  372.85(b)(ia)(x)(C} 
(Question  8.13).  The  quantity  prevented 
from  entering  wastestreams  due  to 
source  reduction.  This  is  the  difference 
between  the  quantity  that  would  have 
entered  any  wastestream  or  been 
released  (8.12)  and  the  quantity  entering 
any  wastestream  or  released  to  the 
environment  in  the  reporting  year 
(8.1.A).  This  is  the  quantification  of  the 
impact  of  the  activity(ic8)  reported  in 
Question  8.11  and  is  an  estimate  of  the 
progress  due  to  source  reduction  in  the 
reporting  year.  It  is  a  simple  arithmetic 
computation  for  the  respondent  and  is 
considered  necessary  in  the  evaluation 
of  the  ultimate  success  and  progress  of 
pollution  prevention  programs.  A  facility 
may  be  aware  of  the  general  quantity  of 
waste  avoided  through  source  reduction 
programs,  so  this  element  is  also 
included  to  provide  a  method  of 
checking  the  accuracy  of  information 
reported  in  Question  8.12. 

14.  Section  372.85(b)(18)(x)(D) 
(Question  8.14).  A  list  of  RCRA 
hazardous  wastes  affected  by  the  source 
reduction  activities  as  indicated  in 
Question  8.11.  The  list  is  limited  to  five 
RCRA  wastes  to  minimize  the  burden  on 
respondent  facilities  and  is  included  to 
allow  cross-referencing  hazardous 
waste  Biennial  Reports  and  Form  R 
submissions.  This  will  result  in  better 
coordination  of  EPA  reporting 
requirements,  which  is  consistent  with 
the  directives  of  section  6604(B)  of  the 
PPA,  and  will  provide  a  first  step  in 
gaining  a  more  complete  understanding 
of  source  reduction  progress.  The 
capability  to  cross  reference  the 
reported  chemical  with  relevant  RCRA 
hazardous  wastes  will  begin  to  allow 
the  evaluation  of  effects  that  source 
reduction  and  recycling  and  other 
activities  involving  individual  chemicals 
have  on  other  chemicals  or  wastes.  A 
cross  reference  with  hazardous  wastes 
also  makes  it  possible  to  use  Biennial 
Report  and  Form  R  data  to  perform 
analyses  on  the  effects  of  pollution 
prevention  on  RCRA  hazardous  wastes. 

15.  Section  372.85(b)(18)(x)(E) 
(Question  B.15).  Other  chemicals 
reported  under  section  313  that  are 


affected  by  the  same  source  reduction 
activities  as  indicated  in  Question  8.11. 
This  list  of  other  TRI  chemicals  is 
limited  to  five  in  order  to  minimize  the 
burden  on  respondent  facilities.  EPA 
considers  this  question  essential  in 
making  the  data  collected  more  useful 
and  meaningful  by  providing  a  link  with 
other  reported  data.  This  will  provide  a 
first  step  in  making  a  more  complete 
assessment  of  pollution  prevention 
activities  and  their  effects  on  chemical 
releases,  and  an  indication  of  waste 
generation  and  the  completeness  of  a 
source  reduction  program  at  respondent 
facilities. 

Using  other  Form  R  and  Biennial 
Report  data,  users  of  the  data  will  be 
able  to  begin  to  determine,  for  example, 
whether  source  reduction  activities  also 
result  in  decreased  use  of  other 
reportable  section  313  chemicals.  Users 
will  also  be  able  to  begin  to  gather 
information  essential  to  assess  if  the 
source  reduction  activities  result  in 
increased  use  of  other  toxic  chemicals 
through  substitution  or  process  changes. 
This  element  also  makes  it  possible  to 
use  Form  Rs  and  Biennial  Reports  to 
begin  to  understand  the  effects  of 
substitution  and  process  changes  on 
other  chemicals.  For  example,  it  may 
highlight  a  situation  in  which  the 
reduction  of  use  of  one  chemical  causes 
an  increase  or  decrease  in  use  of  other 
chemicals.  This  data  will  also  allow 
EPA  to  begin  to  gather  information 
essential  to  assessing  the  effects  of 
source  reduction  and  recycling  on 
relative  toxicities  of  chemical 
substitutes,  especially  in  the  cases 
where  TRI  chemicals  are  substituted  in 
processes  for  other  TRI  chemicals. 

16.  Section  372.85(b)(18)(x)(F) 
(Question  8.16).  An  indication  if  optional 
additional  information  on  source 
reduction,  recycling,  or  pollution  control 
activities  implemented  for  the  reported 
chemical  is  included  with  the  Form  R 
submission.  This  indicator  is  based  on 
section  6607(d)  of  the  PPA  and  will  be 
included  in  the  data  base  so  that 
interested  users  of  the  data  can  refer  to 
the  information.  EPA  is  requesting  that 
facilities  submitting  additional 
information  limit  the  materials  to  no 
more  than  five  pages.  Submitters  are 
also  asked  to  limit  the  descriptions  to 
activities  that  occurred  within  5  years 
prior  to  the  reporting  year.  This  request 
is  made  due  to  the  physical  constraints 
EPA  has  for  handling  and  storing  the 
amount  of  paperwork  associated  with 
Form  R  submissions. 

EPA  requests  comments  on  these 
proposed  data  elements  and  on 
alternative  data  elements  that  might 
provide  useful  information,  as  well  as 
options  for  linking  TRI  data  with  data 


collected  under  RCRA  Biennial  Reports. 
The  Agency  also  requests  comments  on 
how  variations  in  reporting  and 
recordkeeping  practices  among  various 
industrial  sectors  would  a^ect  their 
ability  to  provide  the  proposed  data 
elements. 

17.  NPDES  number  for  POTWs. 
Pursuant  to  its  authority  under  sections 
313  and  328  of  EPCRA,  EPA  is  proposing 
to  add  a  new  S  372.85(b)(16)(i){C)  to 
require  facilities  to  report  the  NPDES 
permit  number  for  each  POTW  to  which 
the  facility  transfers  a  listed  chemical.  A 
definition  of  POTW  would  be  added  to 
(  372.3.  Coordination  of  Federal  data 
collection  activities  is  also  a  goal  of  the 
PPA,  and  the  NPDES  number  will 
provide  EPA  with  a  vital  link  with  which 
to  cross-reference  TRI  data  with  other 
data  on  discharges  to  POTWs.  This 
unique  identifier  will  help  Federal  and 
State  regulators  to  assess  the  potential 
impact  of  releases  on  specific  POTWs 
and  the  extent  to  which  pollution 
prevention  activities  may  minimize 
those  impacts.  This  additional  element 
is  not  considered  burdensome  because 
the  NPDES  number  can  be  readily 
obtained  from  the  POTW. 

Under  current  reporting  requirements, 
only  information  on  names  and 
addresses  are  included  for  POTWs. 
Names  and  addresses  of  POTWs  are 
often  reported  differently,  especially  in 
those  cases,  such  as  large  cities,  where 
the  reporting  facility  may  hst  either  the 
name  of  the  municipal  sanitation 
district,  which  may  operate  several 
POTWs,  or  a  specific  treatment  works. 
The  NPDES  number  would  provide  TRI 
data  users  with  a  unique  identifier  that 
would  eliminate  that  confusion. 

18.  Reporting  recycling  data  for  off- 
site  transfers.  The  PPA  requires 
reporting  of  information  on  amounts  of 
toxic  chemicals  recycled  off-site.  As 
previously  noted  in  S  372.85(b)(18)(iii], 
EPA  is  proposing  that  facilities  report 
amounts  sent  off-site  for  the  purposes  of 
recycling.  EPA  believes  it  is  appropriate 
to  report  this  information  in  a  manner 
that  is  consistent  with  current  reporting 
of  off-site  transfers  for  treatment  or 
disposal  as  provided  in 
S  372.85(b)(16)(ii)(B)  (currently  reported 
in  Section  6  of  the  form).  Providing  the 
same  level  of  detail  for  information  on 
off-site  transfers  for  recycling  would 
maintain  consistency  for  information 
reported  on  all  off-site  transfers. 

EPA  is  therefore  proposing  to  add 
recycling  to  §  372.85(b)(16)(ii)(B). 
Facilities  would  provide  the  location  of 
the  off-site  recycling  operation,  the 
amount  of  the  chemical  in  wastes  sent 
there,  and  the  process  of  recycling  used 
there.  Other  information  on  treatment 
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and  disposal  currently  required  to  be 
reported  under  parf  graph  (b)(16)(ii)(B) 
would  not  be  afjfecied,  and  EPA  is  not 
requesting  comment  on  this  currently 
requested  information. 

B.  Reporting  Elements  Effect jw  for  the 
1992  Reporting  Year 

EPA  is  proposing!  *o  amend 
§  372.85{b)(17)  to  rflquire  a  greater  level 
of  detail  for  information  submitted  for 
on-site  recycling  adtivities  for  the  1992 
reporting  year.  EP/\|  is  also  proposing  to 
modify  the  on-site  ^aste  treatment  data 

e  level  of  detail  of 

d  for  on-site 
te  with  that 

waste  treatment. 

e  EPA  data  that  will 


elements  to  make  t 

information  collect 

recycling  commensi 

collected  for  on-sit 

This  will  also  prov 

allow  better  assessment  of  trends  in 

both  recycling  and  Waste  treatment. 

1.  On-site  recycltng  activities.  For  the 
1991  reporting  yearl  respondents  would 
be  reporting  only  tl|e  predominant 
method  of  on-site  rtcycling  used  (in 
Section  8.2.E).  For  the  1992  reporting 
year.  EPA  is  proposing  in 
§  372.85(b)(17)(ii)(B  that  respondents 
provide  information  about  on-site 
recycling  by  the  geieral  type 
wastestream  (aquepus,  nonaqueous, 
gaseous,  or  solid]  o)ntaining  the 
chemical  The  infoi  nation  to  be 
reported  would  inc  ude  the  type  of 
wastestream  conta  ning  the  chemical 
being  recycled,  the  method  of  recycling 
used  on  each  wastestream.  and  the 

lical  recycled  ht)m 
Section  6607  of  the 
ke  amounts  recycled 
jf  recycling  used  be 


amount  of  the  cher 

each  wastestream. 

PPA  requires  that 

and  the  processes 

reported.  This  level  of  detail  fully 

implements  the  PPA  and  makes 

reporting  of  recycling  activities 

commensurate  witn  reporting  of 

treatment  activities, 

While  these  modifications  represent 
an  additional  level  of  detail,  it  should  be 
noted  that  much  of  this  can  be  generated 
from  data  currently  reported  or  data 
used  to  provide  oth  er  quantities.  Indeed, 
the  aggregate  quan  ities  provided  in  the 
revised  section  8  ofl  the  form  would  be 
based  on  the  sumn)|ation  of  the 
quantities  of  chemical  contained  in 
individual  wastestneams.  This 
additional  data  for  the  1992  reporting 
year  will  provide  far  respondent 
facilities  to  report  all  of  the  recycling 
processes  used  on-|ite  and  the 
quantities  of  the  rejiorted  chemical(s) 
resulting  from  thosi  processes.  It  also 
provides  EPA,  as  well  as  all  TRI  data 
users,  with  more  cdmplete,  useful,  and 


accurate  data  with 
recycling  processes 


which  trends  in 
used  and  their 


associated  volume)  can  be  assessed. 
Similarly,  the  modi  ications  to  the  data 
elements  for  on-siti  \  waste  treatment 


will  provide  EPA  and  other  TRI  data 
users  with  pertinent  data  with  which  to 
assess  trends  in  waste  treatment 
methods  and  their  associated  volumes. 
2.  On-site  waste  treatmenL  Up  to  and 
including  the  1990  reporting  year, 
respondent  facilities  reported 
information  on  on-site  treatment 
activities  that  included  the  type  of 
wastestream  containing  the  chemical, 
the  treatment  method,  the  range  of 
influent  concentration,  an  indication  if 
the  treatment  method  was  part  of  a 
sequential  treatment  operation,  an 
estimate  of  the  efficiency  of  the 
treatment  method,  and  an  indication  if 
the  efficiency  estimate  is  based  on 
operating  data.  The  modifications  EPA 
is  proposing  in  S  372.B5{b)(17){ii){A)  for 
the  1992  reporting  year  would  eliminate 
the  need  to  report  the  range  of  influent 
concentration,  the  indication  of 
sequential  treatment,  and  the  indication 
,  if  the  estimate  is  based  on  operating 
data.  Providing  influent  concentrations 
would  no  longer  be  necessary  because 
quantities  would  be  reported  instead, 
which  would  provide  more  meaningful 
information.  Reporting  of  the  treatment 
methods  would  be  reorganized  so  that 
sequential  treatment  activities  could  be 
reported  in  a  more  organized  format, 
with  an  indication  of  the  overall 
treatment  efficiency.  To  fully  implement 
the  requirements  of  the  PPA  for 
reporting  treatment  information  and  to 
make  recycling  and  treatment  reporting 
commensurate,  respondents  would  also 
report  the  amount  of  the  chemical 
entering  the  reported  treatment  method 
or  sequential  activity. 

To  allow  industry  time  to  adjust  to  the 
new  reporting  requirements  and  to 
reduce  the  initial  burden  for  reporting, 
EPA  is  proposing  to  phase-in  the 
additional  data  begiiming  with  the  1992 
reporting  year. 

C.  Issues  in  Reporting  Quantities 
Recycled 

1.  Reporting  amounts  resulting  from 
(exiting)  on-site  recycling  processes. 
Section  66D7(b)(2)  of  the  PPA  requires 
respondent  facilities  to  report  the 
amount  of  the  chemical  from  the  facility 
which  is  recycled  (at  the  facility  or 
elsewhere].  EPA  recognizes  that  this 
language  could  reasonably  be 
interpreted  to  require  either  the  amount 
entering  a  recycling  process  or  the 
amount  exiting  (recovered  from]  a 
recycling  process.  However,  EPA 
believes  that  the  most  appropriate 
option  for  reporting  amounts  recycled 
on-site  is  the  amount  exiting  a  recycling 
process. 

EPA  believes  that  the  amount 
physically  recovered  by  recycling  is  the 
most  useful  and  accurate  piece  of 


information  for  analyzing  trends  in 
recycling.  For  example,  it  represents  the 
quantity  that  is  returned  for  use  or 
reuse,  thereby  eliminating  the  need  for 
new  raw  material  or  feedstock.  EPA 
believes  that  respondent  facilities 
equate  "amounts  recycled"  with  the 
amounts  recovered  from  a  recycling 
operation:  discussions  with  industry 
representatives  and  experience  gained 
in  the  pilot  study  of  an  early  draft  of  the 
revised  Form  R  (discussed  in  unit  IV.B  of 
this  preamble)  support  this  belief.  In  the 
pilot  study,  facilities  were  asked  to 
provide  the  quantities  entering  recycling 
processes.  Despite  that  direction, 
facilities  provided  the  quantities 
actually  recovered  (exiting]  from 
recycling  processes.  While  the  study  is 
not  representative  of  the  total  TRI 
respondent  community,  EPA  believes  it 
is  indicative  that  the  most  readily 
available  information  for  industry  is  the 
amount  of  the  chemical  recovered  from 
(exiting)  recychng  processes. 

EPA  could  require  facilities  to  report 
amounts  entering  recycling  processes. 
Reporting  the  amount  entering  recycling 
would  accurately  credit  the  amount  of 
the  reported  chemical  that  a  respondent 
facility  is  attempting  to  recover  through 
recycling.  To  avoid  misinterpretations  of 
the  data,  and  to  obtain  useful 
information  on  trends  and  progress  in 
recycling,  EPA  would  also  want  to 
obtain  an  estimate  of  the  eRiciency  of 
the  recycling  processes  reported.  The 
efficiency  estimate  would  provide  EPA 
and  other  data  users  with  the  capability 
to  calculate  the  amounts  of  chemical 
actually  recovered  from  recycling 
processes  and  would  make  reporting  of 
on-site  recycling  comparable  to 
reporting  of  on-site  treatment.  This 
would  also  require  an  additional  data 
element  which  increases  the  burden  on 
respondent  facilities  for  providing  the 
data  and  on  EPA  for  managing  the  data. 

Requiring  the  amount  entering  on-site 
recycling  would  also  be  consistent  with 
the  approach  of  requiring  the  submitter 
to  provide  the  amount  sent  o^-site  for 
the  purposes  of  recycling.  However,  as 
explained  in  unit  II.A  of  this  preamble, 
quantities  sent  off-site  for  the  purposes 
of  recycling,  not  the  quantities  recovered 
(exiting]  from  recycling  off-site,  are 
required  due  to  practical  constraints  in 
reporting.  EPA  does  not  believe  it  is 
reasonable  for  respondent  facilities  to 
know  the  quantity  of  a  chemical  that  is 
being  recovered  through  an  off-site 
recycling  operation. 

Reporting  the  amount  entering 
recycling  on-site  would  include 
quantities  that  will  be  released  from  or 
destroyed  in  the  recycle  process  and  not 
returned  to  further  use.  Reporting  the 
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amount  actually  returned  to  use  (exiting 
recycle]  avoids  misinterpretations  that 
may  occur,  such  as  crediting  the 
released  or  destroyed  amount  as 
"recycled."  This  method  may  also  create 
an  apparent  double  counting  of  the 
quantity  of  the  chemical  in  waste.  For 
example,  some  recycle  processes  may 
be  components  of  waste  treatment 
operations.  In  such  cases,  the  facility 
will  be  estimating  the  amount  entering 
those  operations  as  well  as  the  amount 
entering  the  recycling  processes.  This 
would  give  an  erroneous  impression  that 
there  is  more  of  the  chemical  in 
wastestreams  than  there  would  be  in 
actuality. 

EPA  requests  comment  on  whether 
the  amount  recycled  on-site  should  be 
represented  as  the  amount  entering  or 
exiting  (recovered)  recycling  processes. 
Comments  should  address  this  issue 
both  from  the  standpoint  of  what  is  most 
practical  for  submitters  of  the  data  and 
what  provides  the  greatest  utility  to 
users  of  the  data. 

2.  Reporting  amounts  combusted  for 
heat  or  energy  recovery.  Up  to  and 
including  the  1990  reporting  year, 
facilities  were  not  required  to  report 
amounts  of  a  toxic  chemical  transferred 
off-site  for  purposes  of  further  use, 
reuse,  or  recycle.  Facilities  were  also  not 
required  to  report  on  amounts  of  toxic 
chemical  reused  or  recycled  on-site  and 
were  not  required  to  identify  the  process 
of  reuse  or  recycling. 

Facilities  have  been  required  to  report 
on  Form  R  amounts  of  toxic  chemicals  in 
wastestreams  transferred  off-site  for 
purposes  of  further  treatment  or 
disposal  and  the  locations  of  those  off- 
site  facilities.  Reporting  also  was 
required  on  waste  treatment  methods 
and  efficiency  for  on-site  treatment,  and 
on  the  general  method  used  by  off-site 
facilities  to  treat  or  dispose  the 
chemical. 

The  PPA  and  reporting  provisions 
outlined  in  this  proposal  change  those 
past  requirements  beginning  with  the 
1991  reporting  year  and  subsequent 
years.  Facilities  must  report  separately 
on  amounts  of  the  chemical  in 
wastestreams  that  are  recycled  (either 
on-site  or  off-site)  and  amounts  that  are 
treated  (either  on-site  or  off-site). 

Up  through  the  1990  reporting  year, 
quantities  of  toxic  chemical  sent  oiT-site 
to  be  combusted  for  the  purposes  of  heat 
or  energy  recovery  (used  as  fuel)  were 
considered  sent  off-site  for  purposes  of 
further  use.  Such  transfers  were  thus  not 
reportable  as  off-site  transfers  for  the 
purposes  of  treatnwnt  or  disposal  and 
were  thus  not  reportable  at  all.  The  draft 
Form  R  would  require  that  combustion 
for  energy  or  heat  recovery  be  reported 


as  treatment  rather  than  recycling  for 
the  reasons  outlined  below. 

The  option  of  reporting  combustion  for 
energy  and  h<^at  recovery  as  treatment 
was  selectee  ^ecause  it  will  maximize 
the  amount  of  relevant  information 
obtained  for  such  activities.  Data  on  the 
effectiveness  of  combustion  would  be 
provided  because  the  reporting 
requirements  for  on-site  treatment 
include  an  indication  of  treatment 
efficiency.  In  addition  to  the  quantity 
information  proposed  for  collection 
beginning  with  the  1992  reporting  year, 
this  measure  provides  a  more  relevant 
basis  to  evaluate  and  assess  trends  in 
energy  and  heat  recovery.  This  option 
imposes  a.Iesser  burden  on  respondent 
facilities  than  if  the  quantities  were 
reported  as  recycled  as  facilities  will  not 
have  to  report  quantities  anticipated  to 
be  combusted  for  heat  or  energy 
recovery  in  the  2  years  following  the 
reporting  year. 

EPA  realizes  that  reporting  quantities 
combusted  for  energy  or  heat  recovery 
as  amounts  treated  (either  on-site  or  off- 
site)  could  make  comparisons  with  prior 
year  totals  more  difficult.  EPA 
recognizes  that  this  change  in  reporting 
policy  may  result  in  an  apparent 
increase  in  the  amounts  reported  as 
either  treated  on-site  or  sent  off-site  for 
treatment  for  certain  respondents.  Users 
of  TRI  data  must  be  aware  of  this  when 
preparing  analyses  and  comparisons. 

The  instructions  for  Form  R  will 
contain  treatment  codes  that  distinguish 
combustion  for  heat  or  energy  recovery 
from  incineration  for  destruction.  Using 
these  codes,  which  will  continue  to  be 
supplied  in  the  data  base,  analyses  can 
be  conducted  to  differentiate  the 
quantities  combusted  for  heat  or  energy 
recovery  and  the  quantities  incinerated 
for  destruction.  EPA-performed  analyses 
will  note  these  differences  as 
appropriate. 

EPA  believes  that  it  is  important  to 
coordinate  EPA-administered  reporting 
requirements  to  the  extent  possible  in 
order  to  reduce  duplication  of  effort  and 
minimize  confusion.  In  particular,  EPA  is 
developing  reporting  requirements  for 
the  1991  RCRA  Biennial  Report, 
including  requirements  relating  to  heat 
and  energy  recovery.  Three  other 
options  for  reporting  quantities 
combusted  for  heat  or  energy  recovery 
under  the  PPA  are  under  consideration 
by  EPA  and  will  receive  further 
evaluation  when  EPA  determines  its 
reporting  requirements  for  the  RCRA 
Biennial  Report.  One  is  to  require  that 
quantities  combusted  be  reported  as 
either  recycled  or  treated,  depending  on 
whether  the  chemical  is  contributing  to 
the  fuel  value  of  the  combusted 
waste(s).  A  second  is  to  report  thoee 


quantities  as  recycled,  and  a  third  is  to 
develop  a  separate  reporting  category 
for  such  quantities. 

i.  Report  quantities  as  either  recycled 
or  treated,  depending  on  fuel  value.  EPA 
could  require  that  quantities  combusted 
be  reported  as  either  recycled  or  treated, 
depending  on  whether  the  chemical  is 
contributing  to  the  fuel  value  of  the 
combusted  waste(s).  EPA  could  develop 
a  British  Thermal  Unit  (BTU)  threshold 
value  to  determine  if  a  chemical  is 
contributing  to  the  fuel  value  of  the 
waste(s).  If  the  chemical  is  combusted  in 
some  form  of  waste-to-energy  device, 
such  as  a  boiler,  and  the  chemical  has  a 
BTU  value  equal  to  or  above  the 
threshold,  the  quantity  would  be 
reported  as  recycled.  If  the  chemical  is 
not  combusted  in  some  form  of  waste- 
to-energy  device,  or  if  the  chemical  has 
a  BTU  value  below  the  threshold,  then 
the  quantity  would  be  reported  as 
treated.  The  threshold  could  be  the  same 
as  that  used  under  RCRA  to  distinguish 
between  energy  recovery  and 
incineration  (48  FR  11158,  March  18, 
1983).  a  minimum  of  5,000  BTU  per 
pound. 

Two  alternatives  for  this  option  would 
be  to  consider  solely  the  BTU  value  of 
the  reported  chemical,  as  illustrated 
above,  or  to  consider  both  the  BTU 
value  of  the  chemical  and  the  wastes 
that  contain  the  chemical.  If  the 
chemical  is  a  constituent  of  RCRA 
wastes  that  are  combusted,  and  both  the 
chemical  and  the  wastes  each  have  a 
BTU  value  greater  than  or  equal  to  5,000 
BTU  per  pound,  then  the  chemical  would 
be  reported  as  combusted  for  heat  or 
energy  recovery  and  as  recycled  if  the 
combustion  is  in  some  form  of  waste-to- 
energy  device.  If  the  chemical  is  a 
constituent  of  RCRA  wastes  and  those 
wastes  have  a  value  of  less  than  5,000 
BTU  per  pound,  then  regardless  of  the 
BTU  value  of  the  chemical,  the  chemical 
would  be  reported  as  incinerated  for 
destruction  and  as  treated.  If  the 
chemical  is  not  a  constituent  of  RCRA 
wastes,  the  determination  is  then  based 
on  the  BTU  value  of  the  chemical  and  if 
it  is  being  combusted  in  some  form  of 
waste-to-energy  device. 

EPA  could  provide  a  list  of  all 
chemicals  subject  to  section  313 
reporting  that  have  BTU  values  of  5.000 
BTU  per  pound  or  greater  in  the 
instructions  for  Form  R.  or  could  require 
respondents  to  research  the  information, 
in  order  for  the  respondents  to  make 
such  determinations.  EPA  recognizes 
'.hat  this  reporting  option  can  be 
complex  and  burdensome.  These 
determinations  could  be  easily  confused 
and  couJd  lead  to  the  reporting  of 
inaccurate  infonnatioo. 
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ii.  Report  quantitii  s  combusted  as 
recycled.  An  altema  iive  option  is  to 
continue  to  classify  combustion  for  heat 
or  energy  recovery  as  recycling.  Under 
this  approach,  any  n  ported  chemical 
that  contributes  to  tl  e  fuel  value  of 
materials  combusfec  in  some  form  of 
waste-to-energy  dev  ce  would  be 
reported  as  recycled  The  entire  amount 
of  the  chemical  in  Wi  istes  sent  off-site 
for  the  purposes  of  s  ich  combustion 
would  be  reported. 

For  on-site  recycli;  ig  activities, 
faciUties  are  requirei  1  to  report  the 
amount  of  chemical  i  exiting  the  process. 
This  can  be  confusir  ;  in  the  case  of 
combustion  because  the  chemical  is  not 
truly  physically  reco  b'ered,  with  the 
exception  of  any  res  duals  of  the 
chemical  that  may  bi ;  in  bottom  or  fly 
ashes  that  are  coUec  :ed.  The  simplest 
method  for  reporting  such  quantities 
would  be  to  multipl]^  the  amount 
entering  the  combustion  process  by  the 
efficiency  of  that  process  and  report  the 
result  as  the  amount  recycled. 

Another  method  fc  r  reporting 
quantities  of  chemical  combusted  on- 
site  for  heat  or  energy  recovery  would 
be  to  enter  a  zero  as  the  amount 
recycled  because  no  le  of  the  chemical 
is  physically  recover  ed,  even  though  a 
certain  mass  equivalent  of  energy  is 
obtained.  An  alternative  would  be  to 
report  the  entire  amc  unt  entering 
combustion  as  recycled  because  the 
mass  equivalent  of  energy  would  be 
obtained  from  the  chiemical  in  the 


process.  This  would 
inaccurate,  however 
combustion  process 


>e  highly 
because  no 
s  100  percent 


efHcient  and  the  am(  lunt  recycled  would 
be  overstated. 

iii.  Creation  of  a  si  parate  reporting 
category.  The  final  o  ption  considered  by 
EPA  is  to  create  a  separate  reporting 
category  for  quantities  combusted  for 
heat  or  energy  recovery.  However,  there 
is  no  clear  statutory  fnandate  for  such  a 
separate  reporting  oitegory.  The  effect 
would  be  to  not  inch  de  those  quantities 
in  the  totals  reportec  as  either  treated  or 
as  recycled.  At  issue  is  if  EPA  should 
require  estimates  foP  the  prior  year  and 
the  2  years  following  the  reporting  year. 
If  respondents  were  lot  required  to 
report  estimates  of  a  nounts  anticipated 
to  be  combusted  in  t  le  2  years  following 
the  reporting  year,  tl  e  implicit  decision 
is  to  consider  combustion  for  heat  or 
energy  recovery  as  t  'eatment.  If 
respondents  were  required  to  report 
estimates  of  amounty  anticipated  to  be 
combusted  in  the  2  j^ars  following  the 
reporting  year,  then  he  implicit  decision 
is  to  consider  combu  stion  for  heat  or 
energy  recovery  as  r  'cycling.  EPA  does 
not  consider  this  opt  on  as  offering  any 


significant  advantages  over  the  other 
options.  While  the  separate  reporting 
category  would  make  a  clear  distinction 
between  quantities  combusted  for  heat 
or  energy  recovery  and  other  quantities 
treated  or  recycled,  the  same  distinction 
can  be  made  using  the  codes  identifying 
specific  recycling  and  treatment 
activities  that  would  be  provided  for  the 
other  reporting  schemes. 

3.  In-process  recycling.  Under  the 
PPA,  information  on  source  reduction 
would  be  required  for  the  Tirst  time. 
Under  PPA  section  8603(5](A),  "source 
reduction"  includes  any  practice  that 
"reduces  the  amount  of  any  hazardous 
substance,  pollutant,  or  contaminant 
entering  any  wastestrcam  or  otherwise 
released  into  the  environment  (including 
fugitive  emissions)  prior  to  recycling, 
treatment,  or  disposal"  and  reduces  the 
hazards  to  public  health  and  the 
environment.  PPA  section  6603(5){B) 
specifies  that  "source  reduction"  does 
not  include  any  practice  that  alters  the 
characteristics  or  volume  of  a  hazardous 
substance,  pollutant,  or  contaminant 
"through  a  process  or  activity  which 
itself  is  not  integral  to  and  necessary  for 
the  production  of  a  product  or  the 
providing  of  a  service." 

The  primary  issue  raised  by  this 
definition  is  how  to  identify  processes 
and  activities  that  are  "integral  to  and 
necessetry  for"  a  product  or  service.  EPA 
believes  that  questions  about  the 
meaning  of  this  phrase  are  most  likely  to 
arise  in  connection  with  activities  that 
involve  reuse  of  a  chemical  within  a 
production  process,  particularly 
activities  that  involve  some  form  of 
reclamation  (e.g.  distillation  or 
sedimentation)  prior  to  reuse  of  the 
chemical  within  the  process.  The  major 
concern  is  how  to  distinguish  this  type 
of  "in-process  recycling"  from  recycling 
or  treatment  activities  that  occur  after  a 
waste  has  been  generated. 

For  purposes  of  reporting,  an  in- 
process  recycling  activity  would  be 
considered  source  reduction  if  it  is 
solely  dedicated  to  the  process  and  is 
physically  integrated  with  the  process 
by  means  of  piping  or  some  other 
conveyance  system.  Activities  or 
processes  that  do  not  meet  these  criteria 
would  be  considered  recycling 
processes  rather  than  source  reduction. 

The  Agency  realizes  that  this 
defmition  of  in-process  recycling  may 
exclude  some  activities  that  could 
potentially  be  considered  integral  to  and 
necessary  for  the  production  of  a 
product  or  providing  of  a  service. 
However,  EPA  believes  that  it  is 
important  to  draw  as  clear  a  line  as 
possible  between  source  reduction  and 
recycling,  to  minimize  confusion,  reduce 


the  reporting  burden,  and  assure  that 
facilities  report  their  activities 
consistently. 

One  alternative  considered  by  EPA 
was  to  exclude  from  the  definition  of 
"source  reduction"  all  activities  or 
processes  that  involve  any  type  of 
recovery  or  reclamation  of  a  chemical 
prior  to  reuse  within  the  process.  This 
definition  of  source  reduction  would  be 
quite  restrictive  but  would  have  the 
advantage  of  being  straightforward  to 
understand  and  administer.  EPA  solicits 
comment  on  this  and  other  alternative 
definitions  of  "source  reduction." 

D.  Other  Source  Reduction  and 
Recycling  Reporting  Elements 
Considered 

Other  source  reduction  and  recycling 
reporting  elements  that  were  considered 
for  this  proposal  are  grouped  in  the 
following  categories:  (1)  More  detailed 
information  to  assess  effects  of  pollution 
prevention  activities;  and  (2)  mass 
balance  or  materials  accounting 
information. 

1.  Pollution  prevention  activities.  The 
first  set  of  additional  data  elements  that 
was  considered  would  specifically 
address  impacts  on  each  environmental 
medium;  this  would  require  several 
additional  questions  to  explain  effects  of 
source  reduction  activities  on  releases 
to  air.  water,  land,  and  off-site  transfers. 
Using  this  approach,  respondents  would 
need  to  explain  the  effects  of  source 
reduction  activities  on  the  amounts  of 
the  chemical  entering  wastes  that 
subsequently  become  releases  or 
transfers  off-site.  This  information  could 
be  very  useful  and  could  add  to  the 
understanding  of  the  value  of  specific 
source  reduction  activities  on  speciHc 
media  releases. 

A  second  set  of  data  elements  to  aid 
in  better  understanding  of  the  effects  of 
pollution  prevention  would  expand  on 
the  question  on  changes  in  estimation 
methods,  accounting  practices  and  point 
of  estimation  to  require  estimates  of 
release  values  that  could  be  more 
directly  compared  to  previous  year 
releases.  The  1988  TRI  National  Report, 
"Toxics  in  the  Community,  National  and 
Local  Perspectives"  (GPO  #  055-000- 
00363),  states  that  total  reported 
releases  and  transfers  in  1988  were  6.2 
billion  pounds  compared  to  7.0  billion 
pounds  the  previous  year.  However,  the 
report  also  states  that  most  of  the 
reported  changes  were  not  due  to 
pollution  prevention. 

When  EPA  researched  the  reasons 
why  the  10  facilities  with  the  greatest 
reductions  in  TRI  releases  from  1987  to 
1988  reported  lower  releases  for  1988, 
the  Agency  found  that  most  of  the 
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reductions  were  due  to  changes  in 
methods  of  estimation  rather  than 
implementation  of  specific  source 
reduction  techniques.  The  Agency 
ronsidered  requiring  respondents  to 
quantify  those  differences,  but  rejected 
this  data  element  due  to  burden 
considerations  in  favor  of  a  Yes  or  No 
indication  of  whether  the  methods  of 
developing  release  estimates  had 
changed. 

2.  Materials  accounting  data. 
Materials  accounting  information  would 
include  additional  data  elements  such  as 
quantity  of  chemical  input  into 
processes,  consumed  in  process, 
entering  product,  destroyed  in 
treatment,  and  other  related 
information.  This  information  allows  a 
rough  calculation  of  the  "efficiency"  of  a 
process-quantity  input  compared  to 
quantity  output  in  products  or  quantity 
entering  waste.  Although  materials 
accounting  information  is  sometimes 
seen  as  a  substitute  for  information  on 
source  reduction  and  recycling  activities 
and  effects  on  wastes  and  releases,  both 
types  of  information  are  needed. 
Although  materials  accounting 
information  would  be  useful  in  providing 
a  more  comprehensive  understanding  of 
source  reduction  and  recycling  activities 
and  their  results,  the  burden  on 
respondents  and  EPA  of  collecting  and 
managing  this  data  must  be  weighed 
against  the  benefits  of  the  data.  The 
proposed  data  elements  provide 
sufficient  information  to  assess  general 
pollution  prevention  and  recycling 
progress. 

III.  Draft  Instructions  . 

This  unit  presents  for  review  and 
comment  the  draft  instructions  for 
completing  the  draft  revised  sections  6, 
7,  and  8  of  EPA  Form  R. 
InstructifNU  for  Completing  Section  ^ 
"Source  Reduction  aitd  Recycling 
Activities" 

This  section  includes  the  new  data 
elements  mandated  by  section  6607  of 
the  Pollution  Prevention  Act  of  1990 
(PPA).  Section  8  is  now  a  required 
section  of  Form  R  and  must  be 
completed.  This  is  the  first  reporting 
year  these  data  are  being  collected. 
They  are  included  in  the  Form  R  for 
reports  due  on  or  before  July  1, 1992, 
covering  source  reduction  and  recycling 
activities  in  calendar  year  1991.  You  are 
not  required  to  amend  previous  year's 
submissions  to  include  this  information. 

In  Section  8,  you  must  provide 
detailed  information  about  source 
reduction  and  recycling  activities 
related  to  the  toxic  chemical  for  which 
releases  are  being  reported.  For  all 
appropriate  questions,  report  only  the 
quantity  of  the  reported  toxic  chemical 


(in  pounds  per  year).  Do  not  include  the 
weight  of  water,  soil  or  other  waste 
constituents.  When  reporting  on  a  metal 
compound,  report  the  source  reduction 
and  recycling  activities  involving  only 
the  parent  metal.  All  amounts  must  be 
reported  in  whole  numbers  and  only  two 
significant  figures  are  required. 

Sections  8.1  through  8.10  must  be 
completed  for  each  toxic  chemical. 
Sections  8.11  through  8.16  must  be 
completed  only  if  a  source  reduction 
activity  was  newly  implemented 
specifically  (in  whole  or  in  part]  for  the 
reported  toxic  chemical  during  the 
reporting  year.  Implementation  of  a 
source  reduction  activity  at  any  time 
during  the  reporting  year,  including 
initiating  a  multi-year  project,  requires 
that  sections  8.11  through  8.16  be 
completed. 
Definitions 

For  the  purposes  of  this  reporting 
requirement  only,  the  following 
definitions  apply  to  completing  section  8 
of  Form  R.  as  well  as  to  the  rest  of  Form 
R.  These  definitions  are  not  intended  for 
use  in  determining,  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Subtitle  C  regulations,  whether  a 
secondary  material  is  a  waste  when 
recycled.  These  definitions  also  do  not 
apply  to  the  information  that  may  be 
submitted  in  the  Biennial  Report 
required  under  RCRA. 

Any  differences  in  terminology  and 
reporting  requirements,  where  they 
occur,  are  largely  because  EPCRA  and 
the  PPA  have  a  chemical-specific  focus, 
while  RCRA  and  the  Biennial  Reports 
have  a  wastestream-specific  focus.  For 
example,  a  RCRA  waste  containing  a 
section  313  toxic  chemical  is  recycled  to 
recover  certain  constituents  of  that 
waste  but  not  the  toxic  chemical.  The 
toxic  chemical  simply  passes  through 
the  recycling  process  and  remains  in  the 
residual  from  the  recycling  process. 
While  the  waste  as  a  whole  would  be 
considered  recycled  under  RCRA.  the 
toxic  chemical  constituent  would  not  be 
considered  recycled  under  section  313. 
In  this  instance,  the  toxic  chemical 
would  be  reported  under  section  313  as 
undergoing  treatment  because  it  may 
have  been  incidentally  treated  during 
the  recycling  process  and  may  undergo 
further  treatment  or  disposal. 

"Wastestream"  for  the  purposes  of 
reporting  on  Form  R  is  a  ch  mical  or 
mixture  of  chemicals  that  is  generated 
by  any  process  at  the  facility  prior  to 
recycling,  treatment,  or  disposal  and  is 
not  further  used  in  any  other  process 
within  the  facility  or  elsewhere  without 
prior  treatment  or  recycling.  A  process 
output  stream  that  becomes  a  feedstock 
for  a  separate  production  process  is  not 
considered  a  wastestream  if  the  toxic 


chemical  is  not  treated  or  recycled  prior 
to  entering  that  other  process.  A  toxic 
chemical  that  is  recycled  in-process  is 
not  considered  a  wastestream. 

For  example,  a  refining  facility  uses 
glycol  ethers  as  solvents,  During  use,  the 
glycol  ethers  become  contaminated  with 
dioxane.  The  contaminated  solvents  are 
transported  to  an  on-site  recovery  unit 
that  removes  the  dioxane,  the  glycol 
ethers  are  then  transported  to  another 
process  to  be  used  again  as  solvents. 
Because  the  spent  glycol  ethers  had  to 
be  recycled  before  the  toxic  chemical 
could  be  used  in  the  other  process,  the 
spent  glycol  ethers  generated  are 
considered  a  wastestream  and  the 
amount  must  be  included  as  such  for  all 
Form  R  calculations.  If  the  contaminated 
glycol  ethers  could  have  been  used  in 
the  other  process  without  first 
undergoing  treatment  or  recycling,  then 
the  stream  would  be  considered  a 
process  stream  and  not  a  wastestream. 
If  the  recovered  glycol  ethers  were 
returned  to  the  original  process  and  the 
on-site  recovery  unit  was  solely 
dedicated  to  that  original  process,  then 
the  glycol  ethers  would  be  considered 
recycled  in-process. 

"Source  reduction"  is  any  action  or 
technique  that  reduces  or  eliminates  the 
amount  of  a  toxic  chemical  entering  a 
wastestream.  Source  reduction  also 
includes  in-process  accident  prevention 
measures.  Actions  talien  to  recycle, 
treat,  or  dispose  of  a  toxic  chemical 
once  it  has  entered  a  wastestream  are 
not  considered  source  reduction 
activities. 

For  example,  a  facility  assembles  and 
paints  furniture.  Both  the  glue  used  to 
assemble  the  furniture  and  the  paints 
contain  listed  toxic  chemicals.  Usage 
projections  predicted  that  30.000  pounds 
of  glue  would  be  needed  for  the 
calendar  year.  However,  mid-way 
through  the  year  the  facility  exceeded 
the  usage  projection  and  the  amount  of 
waste  glue  generated  was  close  to  half 
of  the  purchased  amount.  By  examining 
the  gluing  process,  the  facility 
discovered  that  a  new  drum  of  glue  is 
opened  at  the  beginning  of  each  shift, 
whether  the  old  drum  is  empty  or  not  By 
adding  a  mechanism  that  prevents  the 
drum  from  being  changed  before  it  is 
empty,  glue  usage  and  waste  glue 
generation  is  greatly  reduced.  As  a 
result,  this  activity  is  considered  source 
reduction.  The  painting  process  at  this 
facility  generates  a  solvent  waste  which 
is  collected  and  recovered.  The 
recovered  solvent  is  used  to  clean  the 
painting  equipment.  Because  the 
solvents  cannot  be  reused  unless  they 
are  subjected  to  recycling,  the  solvents 
are  considered  a  wastestream. 
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Recycling  does  nol  reduce  the  amount  of 
toxic  chemical  entiiring  wastestreams 
and,  therefore,  it  is  not  considered  a 
source  reduction  a  :tivity. 

In-process  recyc  ing  is  the  reuse  or 
recirculation  of  a  ti>xic  chemical  within 
a  production  process,  and  may  involve 
recovery  or  reclamation.  For  the 
purposes  of  reporti  ng  on  Form  R,  in- 
process  recycling  i  i  considered  a  source 
reduction  activity  i  °  it  is  solely 
dedicated  to  and  p  lysically  integrated 
with  the  (production)  process  by  means 
of  piping  or  some  o  ther  means  of 
conveyance.  For  e?  ample,  the  return  of 
unreacted  feedstoc  cs  to  a  reactor  in  a 
continuous  process  would  be  considered 
in-process  recyclin}.  Quantities  of  the 
toxic  chemical  goir  g  through  in-process 
recycling  as  defme  1  here  should  not  be 
reported  as  enterin ;  wastestreams,  nor 
should  they  be  rep(  rted  as  recycled  on- 
site.  In-process  recycling  first 
implemented  durin  ;  the  reporting  year 
should  be  recogniz  id  as  a  source 
reduction  activity  i  i  sections  8.10  and 
8.11.  This  definitior  is  similar  in  scope  to 
the  RCRA  classificition  of  secondary 
materials  that  are ;  enerated  and  reused 
in  a  continuous  or  i  m-going  production 
process  as  non-wai  tes  (40  CFR  260.30) 
and  to  the  RCRA  definition  of  closed 
loop  recycling  (40  CFR  261.4(a)(8)). 
Providing  that  the  reported  toxic 
chemical  is  actually  recycled,  an  activity 
that  qualifies  as  clc  sed-loop  recycling 
under  40  CFR  261.41will  thus  be 
considered  in-proc«  ss  recycling  for 
purposes  of  this  rep  orting  requirement. 

"Recycling"  acti>  ities,  either  at  the 
facility  or  off-site,  i  iclude  but  are  not 
limited  to  the  reuse  further  use, 
reclamation,  or  exti  action  of  the  toxic 
chemical  through  a  process  or  activity 
that  is  separate  froi  n  the  process  or 
activity  that  produc  ed  the  waste.  This 
includes  recycling  i  inhere  the  recycled 
toxic  chemical  is  u<  ed  for  its  original 
purpose  or  for  a  dif  erent  one. 

For  the  purposes  of  this  reporting 
requirement,  recycl  ng  includes  reuse  or 
further  use  only  if  t  le  toxic  chemical  is 
reclaimed  or  recovi  red  prior  to  that 
further  use  or  reuse ,  A  toxic  chemical 
that  is  reused  or  fui  ther  used  without 
being  reclaimed  is  i  lot  considered 
recycled;  it  is  consi  Jered  a  feedstock  for 
the  next  process  in  which  it  is  used.  For 
the  purposes  of  this  reporting 
requirement,  furthe  ■  use  of  a  toxic 
chemical  as  a  fuel  { .e.,  combustion  of 
the  toxic  chemical ;  or  heat  or  energy 
recovery)  is  not  cor  sidered  recycling. 
Therefore,  any  amo  unt  of  toxic  chemical 
in  a  wastestream  t}  at  is  combusted  or 
incinerated  must  be  reported  as  an 
amount  entering  treatment.  It  is 
important  to  note  t  at  this  reporting 


requirement  does  not  change  in  any  way 
the  regulatory  status,  under  RCRA.  of 
wastes  entering  a  combustion  process. 
Further,  any  reporting  differences  that 
may  occur  between  RCRA  and  EPCRA 
or  the  PPA  do  not  imply  that  the  Agency 
is  revisiting  the  recycling  and  treatment 
standards  for  wastes  under  RCRA  when 
such  wastes  are  subjected  to  a 
combustion  process. 
Column  A  Reporting  Year 

Both  columns  A  and  B  are  applicable 
only  to  sections  8.1  through  8.5. 
Quantities  for  sections  8.1  through  8.5, 
column  A  must  be  reported  for  the 
current  reporting  year,  during  which 
data  for  the  Form  R  were  collected.  For 
example,  for  reports  due  July  1, 1992,  the 
reporting  year  is  1991  -  the  data 
collection  year. 
Column  B  Prior  Year 

Quantities  for  sections  8.1  through  8.5, 
column  B  must  be  reported  for  the  year 
immediately  preceding  the  reporting 
year.  However,  for  the  first  year  of 
reporting  these  data  elements,  prior  year 
quantities  are  required  only  to  the 
extent  such  information  is  available. 
EPA  believes  that  such  data  should  be 
available,  especially  in  those  cases 
where  the  facility  has  filed  a  Form  R  for 
the  prior  year.  In  the  event  that 
sufficient  data  are  not  available,  enter 
not  applicable,  "NA."  For  the  1992 
reporting  year  and  beyond,  however,  the 
prior  year  estimate  will  be  required. 

Information  available  at  the  facility 
that  can  be  used  to  estimate  the  prior 
year's  quantities  include  the  prior  year's 
Form  R  submission  and  the  supporting 
records  and  documentation,  production 
ratio  or  activity  index,  production 
records,  hazardous  waste  reports, 
incident  or  release  reports,  and 
recycling  or  treatment  process  operation 
logs. 
Column  C  Following  Year 

Both  columns  C  and  D  are  applicable 
only  to  sections  8.1  through  8.3. 
Quantities  for  sections  8.1  through  8.3, 
column  C  must  be  estimated  for  the  year 
immediately  following  the  reporting 
year.  For  example,  for  reporting  year 
1991,  estimates  for  the  following  year 
would  represent  calendar  year  1992. 
EPA  expects  reasonable  estimates  using 
a  logical  basis  of  future  quantities. 
Information  available  at  the  facility  to 
estimate  quantities  of  the  chemical 
expected  to  enter  wastestreams  during 
this  year  include  market  projections, 
expected  contracts,  anticipated  new 
product  lines,  company  growth 
projections,  planned  source  reduction 
activities,  and  production  capacity 
figures. 

For  example,  a  pharmaceutical 
manufacturing  facility  uses  a  listed  toxic 


chemical  in  the  manufacture  of  a 
prescription  drug.  The  company  has 
recently  received  approval  from  the 
Food  and  Drug  Administration  to  begin 
marketing  their  product  as  an  over-the- 
counter  drug  beginning  in  1992.  As  a 
result  of  this  new  market,  the  company 
estimates  that  sales  and  subsequent 
production  of  this  drug  will  increase 
their  use  of  the  listed  toxic  chemical  by 
30  percent.  Therefore,  the  facility  can 
estimate  the  amount  of  toxic  chemical 
entering  wastestreams  for  the  following 
year  by  adding  an  additional  30  percent 
to  the  amount  of  toxic  chemicals 
entering  wastestreams  in  the  current 
reporting  year. 
Column  D  Second  Year 

Quantities  for  sections  8.1  through  8.3. 
column  D  must  be  estimated  for  the 
second  year  following  the  reporting 
year.  For  example,  for  reporting  year 
1991,  estimates  for  the  second  year 
would  represent  estimates  for  calendar 
year  1993.  EPA  expects  reasonable 
estimates  using  a  logical  basis  of  future 
quantities.  Information  available  at  the 
facility  to  estimate  quantities  of  the 
chemical  expected  to  enter 
wastestreams  during  this  year  include 
market  projections,  expected  contracts, 
anticipated  new  product  lines,  company 
growth  projections,  planned  source 
reduction  activities,  and  production 
capacity  figures. 
Column  E  Process 

Column  E  is  only  applicable  to  section 
8.2.  You  must  indicate  what  recycling 
process  was  used,  if  any,  on  the 
reported  toxic  chemical  during  the 
reporting  year.  Enter  only  one  of  the 
recycling  codes  given  for  section  8.2  in 
these  instructions.  If  more  than  one  code 
applies  to  the  reported  toxic  chemical, 
report  the  code  representing  the 
recycling  process  that  resulted  in  the 
largest  quantity  of  the  reported  toxic 
chemical  recycled.  If  no  on-site  recycling 
was  conducted  during  the  reporting 
year,  enter  not  applicable,  "NA." 

8.1  Quantity  prior  to  recycling, 
treatment,  or  disposal  entering 
wastestreams  or  released  to  the 
environment.  For  section  8.1,  report  the 
quantity  of  the  toxic  chemical  prior  to 
any  recycling,  treatment,  or  disposal 
entering  any  wastestream  or  released  to 
the  environment  for:  (A)  The  reporting 
year;  (B)  the  prior  yean  (C)  the  following 
year;  and  (D)  the  second  year  following 
the  reporting  year. 

The  quantity  reported  in  section  8.1 
must  include  amounts  of  the  toxic 
chemical:  (1)  Entering  wastestreams 
prior  to  treatment  or  recycling;  (2) 
disposed  of  on-site  or  released  directly 
to  the  environment  without  any  prior 
treatment  or  recycling;  (3)  transferred 
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off-site  without  any  prior  treatment  or 
recycling.  Include  in  this  total  releases 
made  directly  to  the  environment  such 
as  fugitive  or  other  direct  releases  of  the 
toxic  chemical  that  occurred  prior  to  any 
treatment  or  recycling.  For  example, 
releases  such  as  tank  breathing  losses, 
direct  releases  to  water,  fugitive  air 
emissions  from  processes,  and  stack 
releases  that  are  untreated  are  to  be 
included.  Do  not  include  those  releases 
that  occur  during  treatment,  disposal,  or 
recycling  operations. 

The  quantity  entered  in  section  8.1 
also  should  include  amounts  of  the  toxic 
chemical  that  result  from  spills,  leaks, 
equipment  clean-out.  and  other  events 
routinely  associated  with  production 
processes,  regardless  of  frequency  or 
anticipation  of  such  events. 

Do  not  double  count  both  the  amount 
of  a  toxic  chemical  entering  a  waste 
treatment  process  and  fugitive  or  other 
subsequent  releases  that  may  occur 
during  that  treatment  process.  In  this 
case,  include  only  the  amount  entering 
the  waste  treatment  process.  Similarly, 
do  not  include  in  section  8.1,  any 
amount  entering  a  recycling  activity 
after  exiting  a  waste  treatment  process. 
For  sequential  treatment  processes, 
include  in  section  8.1  only  the  amount 
entering  the  first  step  of  the  process. 

Do  not  include  in  section  8.1  any 
quantities  of  the  toxic  chemical  released 
into  the  environment  due  to  remedial 
actions;  catastrophic  events  such  as 
earthquakes,  fires,  or  floods;  or 
unanticipated  one-time  events  not 
associated  with  the  production  process 
such  as  tank  ruptures  or  reactor 
explosions.  These  quantities  should  be 
reported  in  section  8.6. 

In  addition,  do  not  include  in  section 
8.1  the  quantity  of  the  toxic  chemical 
involved  with  in-process  recycling  on- 
site.  These  quantities  are  considered 
part  of  the  manufacturing  process 
because  they  are  being  returned  or 
recirculated  and  have  not  yet  become 
wastes.  However,  any  fugitive  or  other 
releases  of  the  toxic  chemical  from  such 
in-process  activities  must  be  included  in 
section  8.1. 

Some  of  the  information  necessary  for 
completing  section  8.1  may  already  have 
been  collected  for  preceding  Sections  of 
Form  R.  Specifically,  estimates  made  for 
Part  II,  Section  5.  "Releases  of  the 
Chemical  to  the  Environment,"  Section 
6.  "Transfers  of  the  Chemical  in  Waste 
to  Off-Site  Locations,"  and  Section  7. 
"Waste  Treatment  Methods  and 
Efficiency."  should  be  reexamined.  The 
information  reported  in  these  sections 
can  help  to  identify  where  recycling, 
treatment,  or  disposal  occurs. 

For  example,  section  5  will  help  you 
identify  where  direct  releases  to  the 


environment  on-site  occur.  Similarly, 
section  6  will  identify  amounts  sent  off- 
site  for  treatment,  disposal,  or  recycling. 
By  comparing  the  information  in 
sections  5  and  6  to  section  7,  you  can 
identify  if  any  on-site  treatment  was 
conducted  on  the  chemical  before  it  was 
released  or  sent  off-site.  If  pretreatment 
was  conducted,  influent  concentration 
or  treatment  efficiency  data  or  other 
collected  information  can  be  used  to 
calculate  amount  of  the  toxic  chemical 
entering  wastestreams  prior  to 
treatment.  If  pretreatment  was  not 
conducted,  the  amount  can  be  directly 
included  in  the  quantity  for  section  8.1. 
It  is  important  to  remember  that 
amounts  included  in  the  quantity  for 
section  8.1  must  be  amounts  calculated 
prior  to  recycling,  treatment,  disposal,  or 
direct  transfers  off-site. 

Most  releases  and  disposal  on-site 
reported  in  Part  II.  Section  5  and 
transfers  off-site  reported  in  part  II. 
section  6  of  Form  R  may  have  undergone 
on-site  pretreatment  prior  to  being 
released  to  the  environment,  disposed 
of.  or  sent  off-site.  For  example, 
discharges  to  POTWs  must  often  meet 
pretreatment  standards  for  pollutant 
levels  and  often  require  pretreatment 
before  being  sent  to  the  POTW.  In  all 
cases,  part  II,  section  7  should  be 
examined  to  identify  on-site  treatment 
activities. 

Another  calculation  method  that  could 
be  used  for  section  8.1  is  mass  balance. 
A  mass  balance  calculation  can  be 
performed  for  the  production  process  to 
either  calculate  part  or  all  of  the 
quantity  for  section  8.1  or  to  check  the 
reasonableness  of  the  estimate  you 
calculated  using  another  estimation 
technique.  For  purposes  of  a  mass 
balance,  the  production  process  includes 
reactors,  blending  tanks,  and  coating 
booths,  but  does  not  include  any  waste 
treatment  processes. 

Begin  with  the  amount  of  the  toxic 
chemical  that  entered  the  production 
process  and  subtract  any  amounts 
consumed  in  the  process,  or  contained  in 
the  product.  The  remainder  represents 
the  amount  of  toxic  chemical  in 
wastestreams  or  released  to  the 
environment  from  the  production 
process  prior  to  recycling,  treatment,  or 
disposal. 

8.2  Quantity  recycled  on-site.  For 
section  8.2,  report  the  quantity  of  the 
toxic  chemical  that  is  recycled  (i.e.,  the 
quantity  of  the  chemical  exiting  or 
resulting  from  the  recycling  operation) 
on-site  for:  (A)  The  reporting  year;  (B) 
the  prior  year;  (C)  the  following  yean 
and  (D)  the  second  year  following  the 
reporting  year.  It  is  important  to 
remember  that  the  quantity  reported  in 
section  8.2  is  the  quantity  that  resulted 


from  recycling  (i.e..  recovery]  on-site, 
not  the  amount  that  entered  the 
recycling  process.  In  section  8.2.E.  enter 
the  appropriate  code  from  the  list  below 
for  the  on-site  recycling  process  used  on 
the  reported  toxic  chemical.  If  more  than 
one  recycling  process  is  applied  during 
the  reporting  year,  enter  the  code  for  the 
recycling  process  resulting  in  the  largest 
annual  quantity  of  toxic  chemical 
recycled.  The  following  codes  represent 
on-site  recycling  processes.  Report  the 
code  that  represents  the  method  by 
which  more  than  50  percent  of  the 
reported  toxic  chemical  is  recycled  (on- 
site). 

Rll  Solvents/organics  recovery  —  batch 

still  distillation 
Rl2  Solvents/organicB  recovery  —  thin-nim 

evaporation 
R13  Solvents/organics  recovery  — 

fractionation 
R14  Solvents/organics  recovery  —  solvent 

extraction 
R19  Solvents/organics  recovery  —  other 
R21  Metals  recovery  —  electrolytic 
R22  Metals  recovery  —  ion  exchange 
R23  Metals  recovery  —  acid  leaching 
R24  Metals  recovery  —  reverse  osmosii 
R26  Metals  recovery  —  solvent  extraction 
R27  Metals  recovery  —  high  temperature 

metals  recovery 
R28  Metals  recovery  —  retorting 
R29  Metals  recovery  —  secondary  smelting 
R30  Metals  recovery  —  other 
R40  Acid  regeneration 
R99  Other  reuse  or  recovery  . 

Quantities  recovered  or  reclaimed 
before  being  used  as  a  raw  material  for 
a  different  process  should  be  reported 
as  recycled.  For  example, 
pyrometallurgy  is  a  metals  recovery 
technique  that  should  be  reported  as 
recycling,  not  treatment. 

Do  not  report  amounts  subject  to 
incineration,  thermal  treatment,  or 
combustion  for  heat  or  energy  recovery 
as  recycling.  These  activities  are  to  be 
reported  as  treatment.  Do  not  include 
any  quantity  entering  into  or  exiting 
from  in-process  recycling.  These 
materials  are  not  considered  waste 
because  they  are  considered  an  integral 
part  of  the  process  and  not  as 
undergoing  waste  management. 

This  quantity  for  section  8.2  may  be 
estimated  using  data  collected  and 
estimates  made  for  part  II.  section  7 
"Waste  Treatment  Methods  and 
Efficiency."  In  section  7.  estimates  are 
made  to  determine  the  efficiency  of  on- 
site  treatment  processes.  Also,  section  7 
includes  codes  for  on-site  recycling 
processes.  An  estimate  of  the  amount  of 
toxic  chemical  recycled  on-site  can  be 
calculated  for  section  8.2  by  using 
already  collected  influent  or  effluent 
concentration  data  and  the  efficiency  of 
the  process.  Remember,  it  is  the  amount 
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that  is  recycled  (i^ 
amount  entering ! 
reported  in  sectio^ 
For  example,  ar 
manufacturer  usei 


>.,  recovered],  not  the 
^cycling,  that  must  be 

8.2. 
i  organic  coatings 
toluene  both  as  an 
ingredient  in  theiijcoating  formulations 
and  to  clean  blending  tanks.  The  spent 
toluene  which  is  Knerated  when  making 
the  coating  formulation  is  collected  and 
sent  to  an  on-site  distillation  unit  to  be 
reclaimed.  Reclaimed  toluene  is  then 
used  to  clean  the  blending  tanks.  When 
collecting  data  foi  section  8.1,  it  was 
determined  that  a  10,000  pounds  of 
toluene  were  used  in  the  formulation 
process  and  6,000  pounds  of  toluene  was 
sent  to  the  distilla  Jon  unit  to  be 
reclaimed.  When  >  »llecting  data  for  part 
n,  section  7,  an  efl  iciency  of  96  percent 
was  calculated  for  the  distillation  unit 
based  on  influent  and  effluent 
concentration  dal  i.  Therefore,  the 
amount  of  toluene  recycled  on-site  is 
equal  to  96  percer  t  of  the  6,000  pounds 
sent  to  the  distilla  don  unit,  or  5.760 
pounds.  Reporting  to  two  significant 
digits.  5,800  pounc  s  would  be  entered  in 
section  8.2  if  this  is  the  only  on-site 
recycling  of  toluei  e. 

8.3  Quantity  set  t  off-site  for  recycling. 
For  section  8.3,  re;  tort  the  quantity  of  the 
toxic  chemical  th4t  is  or  will  be  sent  off- 
site  for  recycling  ijor  (A)  The  reporting 
yean  (B)  the  prior  year.  (C)  the  year 
following  the  rep<rting  yean  and  (D)  the 
second  year.  For  a.3(A)  and  8.3(B). 
report  only  those  Quantities  of  the  toxic 
chemical  that  youfcan  document  as 
being  sent  to  an  off-site  location  for  the 
purpose  of  recycling.  Report  the  amount 
of  toxic  chemical  mat  was  sent  to  the 
off-site  recycler,  not  the  amount  of  that 
chemical  ultimately  recovered  or  reused 
by  the  off-site  recVcler.  Do  not  include  in 
section  8.3  quantities  that  are  sent  off- 
site  for  the  purposes  of  incineration, 
thermal  treatment  or  combustion  for 
heat  or  energy  reoovery.  These  activities 
are  considered  treatment  and  should  be 
reported  in  section  8.5  as  amounts  sent 
off-site  for  treatment. 

Information  for  completing  8.3  A 
should  be  available  in  data  provided  in 
Part  II,  Section  6,  {Transfers  of  the 
Chemical  in  Wasib  to  Off-Site 
Locations,"  whicnincludes  transfers  off- 
site  for  recycling.  Quantities  sent  off-site 
for  recycling  can  \e  most  easily  tracked 
by  billing  records  land  invoices  for 
services  rendered!  by  these  companies.  If 
the  chemical  was  contained  in  a  waste 
that  was  sent  to  aj waste  service  or 
broker  with  no  anion  specified,  billing 
records  and  invoices  should  be  checked 
to  determine  if  th^  chemical  was 
treated,  disposed,  or  recycled.  In  many 
cases,  a  toxic  chemical  will  be  recycled 
based  on  the  profitability  of  recycling 


the  toxic  chemical.  For  example, 
precious  metals  in  wastes,  in  most 
cases,  will  be  recycled  rather  than 
treated  and/or  disposed.  If  you  are  not 
currently  collecting  or  receiving 
information  from  your  recycler  about  the 
amount  sent  to  be  recycled  and  the 
recycling  process  used,  you  may  want  to 
consider  requiring  this  information  to  be 
included  on  your  invoices  as  part  of 
your  contract. 

8.4  Quantity  entering  treatment  on- 
site.  For  section  8.4.  report  the  quantity 
of  the  toxic  chemical  that  entered  on- 
site  treatment  or  on-site  sequential 
treatment  (including  wastewater 
pretreatment)  for.  (A)  The  reporting 
year,  and  (B)  the  prior  year.  Include  in 
this  quantity  amounts  treated  on-site  by 
incineration,  thermal  treatment,  or 
combustion  for  heat  or  energy  recovery. 
For  calculating  this  quantity,  include 
only  those  amounts  of  the  toxic 
chemical  entering  waste  treatment  or  a 
sequential  waste  treatment  for  the  first 
time.  Do  not  double  count  amounts.  Do 
not  include  quantities  in  other  steps 
within  a  sequential  waste  treatment 
operation  or  that  are  disposed  of  on-site. 
Note  that  the  amounts  reported  here  can 
be  included  in  the  quantity  reported  in 
section  8.1. 

The  necessary  data  needed  to 
complete  section  8.4  may  already  have 
been  collected  to  calculate  treatment 
efficiencies  for  Part  II.  Section  7  "Waste 
Treatment  Methods  and  EfHciency."  An 
estimate  of  the  amount  of  toxic  chemical 
entering  treatment  on-site  can  be 
calculated  using  influent  concentration 
data,  or  by  working  backwards  using 
the  treatment  efficiency  and  effluent 
concentration  data  to  calculate 
pretreatment  amotmts.  Also,  Part  II. 
Section  5.  "Releases  of  the  Chemical  to 
the  Enyironment,"  may  include 
information  about  the  amount  of  the 
toxic  chemical  exiting  an  on-site  waste 
treatment  system  if  the  toxic  chemical  is 
discharged  to  the  environment  following 
treatment  This  amount  could  be  used  in 
a  mass  balance  calculation  to  determine 
the  amount  of  toxic  chemical  entering 
the  waste  treatment.  In  addition, 
information  such  as  waste  treatment 
system  capacity,  and  operating, 
inventory,  and  production  records  can 
also  be  useful  in  calculating  the  quantity 
of  toxic  diemical  entering  treatment  on- 
site. 

For  example,  a  facility  uses  chromium 
in  an  electroplating  operation.  Some 
chromium  is  deposited  onto  the  metal 
parts  and  the  unutilized  chromium 
reacts  to  form  hexavalent  chromium. 
The  hexavalent  chromium  is  then  sent  to 
the  on-site  sequential  waste  treatment 
process  where  hexavalent  chromium  is 


reduced  to  trivalent  chromium. 
Calculations  made  for  influent 
concentration  and  treatment  efficiency 
in  part  n.  section  7  used  monitoring  data 
to  determine  the  effluent  concentratioi 
and  the  flow  rate  of  the  stream  entering 
the  waste  treatment  process.  By 
multiplying  the  influent  concentration  by 
the  flow  rate,  and  using  conversion 
factors  to  yield  pounds  per  year,  you  c  i 
calculate  the  amount  of  chromium  that 
entered  the  waste  treatment  process 
over  the  calendar  year.  The  effluent 
concentration  should  not  be  used  in  this 
calculation  because  it  measures  the 
amount  of  chromium  exiting,  not 
entering,  the  sequential  treatment 
process. 

8.5  Quantity  sent  off-site  for 
treatment  For  section  8.5.  report  the 
quantity  of  the  toxic  chemical  that  was 
sent  off-site  for  the  purpose  of  waste 
treatment  for.  (A)  llie  reporting  year. 
and  (B)  the  prior  year.  Include  in  this 
quantity  the  amounts  sent  off-site  for 
incineration  or  combustion  with  or 
without  heat  or  energy  recovery.  Do  not 
include  in  this  quantity  any  amounts 
sent  off-site  for  disposal  or  recycling. 

Information  necessary  to  complete 
8.5.A  should  be  available  in  data  in  Part 
II,  Section  6.  'Transfers  of  the  Chemical 
in  Waste  to  Off-Site  Locations.'"  Because 
section  6  includes  information  about  off- 
site  treatment  as  well  as  recycling  and 
disposal  of  wastes  containing  the  toxic 
chemical,  the  off-site  activity  codes  must 
be  examined  to  separate  the  amounts 
sent  for  disposal  or  recycling  from  those 
sent  for  treatment  Include  only  amounts 
sent  off-site  that  are  associated  with 
codes  M40.  M50.  MSe,  M61,  MOg,  and 
M73. 

Quantities  sent  off-site  for  waste 
treatment  can  be  most  easily  tracked  by 
billing  records  and  invoices  for  services 
rendered  by  these  companies.  If  the 
chemical  was  contained  in  a  waste  that 
was  sent  to  a  waste  service  or  broker 
with  no  action  specified,  bilhng  records 
and  invoices  should  be  checked  to 
determine  if  the  chemical  was  treated, 
disposed  of,  or  recycled.  If  you  are  not 
currently  collecting  or  receiving 
information  from  your  off-site  waste 
treatment  company  about  the  amount 
sent  to  be  treated  and  the  waste 
treatment  process  used,  you  may  want 
to  consider  requiring  this  information  to 
be  included  on  your  invoices  as  part  of 
your  contract. 

8.6  Quantity  released  to  the 
environment  as  a  result  of  remedial 
actions,  catastrophic  events,  or  one-time 
events  not  associated  with  production 
processes.  The  purpose  of  this  section  is 
to  separate  direct  releases  to  the 
environment  that  could  be  reduced  or 
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eliminated  by  source  reduction  activities 
from  those  releases  that  are  accidental 
or  unpredictable  and  would  require 
more  extensive  actions  to  prevent.  For 
example,  spills  that  could  be  eliminated 
by  improved  handling,  loading,  or  - 
unloading  procedures  are  included  in 
the  quantity  reported  in  section  8.1.  A 
total  loss  of  containment  resulting  from 
a  tank  failure  is  included  in  the  quantity 
reported  in  section  8.6.  Although  such  an 
event  could  be  prevented  by  better 
practices,  such  as  routine  inspections,  it 
is  such  an  unusual  and  unanticipated 
event  that  source  reduction  activities  do 
not  focus  on  it. 

Similarly,  the  amount  of  a  toxic 
chemical  spilled  or  released  from 
normal  operations  would  be  included  in 
the  quantity  reported  in  section  8.1: 
however,  the  releases  that  result  from 
any  remedial  action  to  clean  up  the  spill 
are  included  in  the  quantity  reported  in 
section  8.6  because  such  remedial 
actions  are  not  predictable  and  cannot 
be  directly  addressed  by  source 
reduction. 

Finally,  releases  caused  by 
catastrophic  events  are  reported  in 
section  8.6.  Such  releases  may  be  caused 
by  natural  disasters  (e.g..  hurricanes  and 
earthquakes)  or  by  large  scale  accidents 
(e.g..  fires  and  explosions).  These 
amounts  are  not  included  in  the  quantity 
reported  in  section  8.1  because  they 
distort  the  amount  of  waste  generated 
that  could  be  reduced  by  source 
reduction  techniques. 

In  Section  8.6,  enter  the  total  quantity 
of  toxic  chemical  released  into  the 
environment  during  the  reporting  year 
due  to  any  of  the  following  events:  (1) 
Remedial  actions.  (2)  catastrophic 
events  such  as  earthquakes,  fires,  or  ■ 
■  floods,  or  (3)  one-time  events  not 
associated  with  normal  or  routine 
production  processes. 

By  checking  your  documentation  for 
calculating  estimates  made  for  Part  II, 
Section  5  "Releases  of  the  Chemical  to 
the  Environment,"  you  may  be  able  to 
identify  release  amounts  from  the  above 
sources.  You  should  also  check  facility 
incident  reports  and  maintenance 
records  to  identify  one-time  or 
catastrophic  events.  Inventory 
reconciliation  and  contaminant  . 
concentration  levels  in  the 
environmental  media  can  also  provide 
useful  information. 

Note  that  while  the  information 
reported  for  section  8.6  distinguishes 
between  routine  and  one-time  events 
not  associated  with  production,  the 
information  reported  in  section  5  (the 
release  section)  of  Form  R  does  not. 
Quantities  reported  elsewhere  in  Form  R 
must  include  all  releases  and  transfers 
as  appropriate,  regardless  of  whether 


they  arise  from  catastrophic  or  other 
one-time  events. 

For  example,  a  chemical  manufacturer 
produces  a  toxic  chemical  in  a  reactor 
that  requires  low  pressure.  The 
reactants  and  the  toxic  chemical  product 
are  piped  in  and  out  of  the  reactor  at 
monitored  and  controlled  temperatures. 
During  normal  operations,  small 
amounts  of  fugitive  emissions  occur 
from  the  valves  and  flanges  in  the 
pipelines.  These  fugitive  emissions  are 
included  in  the  quantity  reported  in 
section  8.1  because  they  are  normal  and 
routine  releases  that  could  be  reduced 
or  eliminated  by  source  reduction. 

However,  due  to  a  malfunction  in  the 
control  panel,  the  temperature  and 
pressure  in  the  reactor  increase,  the 
reactor  ruptures,  and  the  toxic  chemical 
is  released.  Because  this  release  could 
not  be  reduced  or  eliminated  by  specific 
source  reduction  activities,  the  amount 
released  is  included  in  section  8.6.  not 
section  8.1.  In  this  case,  much  of  the 
toxic  chemical  is  released  as  a  liquid 
and  pools  on  the  ground.  Calculations 
determine  that  1.000  pounds  of  the  toxic 
chemical  pooled  on  the  ground  as  a 
liquid.  In  addition,  it  was  estimated  that 
another  200  pounds  of  the  toxic 
chemical  vaporized  directly  to  the  air 
from  the  rupture.  The  total  amount 
released  is  equal  to  the  amount  pooled 
on  the  ground  plus  the  amount  that 
vaporized  into  the  air.  or  1.200  pounds, 
which  would  be  entered  in  section  8.6. 

6.7  Changes  in  accounting  practices, 
estimation  methods,  or  other  factors. 
This  data  element  applies  only  to  the 
quantity  reported  in  8.1.A  (reporting 
year)  as  compared  to  8.1.B  (prior  year). 
Check  "Yes"  if  your  facility  has 
implemented  revisions  in  accounting 
practices,  estimation  methods,  or 
monitoring  procedures  used  to  develop 
estimates  for  section  8.1  this  reporting 
year  as  compared  with  the  prior  year. 
Check  "No"  if  there  were  no  changes  in 
the  way  the  estimate  for  section  8.1  was 
derived  for  the  reporting  year  as 
compared  to  the  way  the  estimate  for 
the  prior  year  was  derived. 

8.8  Did  you  add  on-site  recycling 
equipment  or  capacity  in  the  reporting 
year?  Check  "Yes"  if  you  expanded  your 
on-site  recycling  capacity  for  the  toxic 
chemical  during  the  reporting  year. 
Expansion  of  recycling  capacity 
includes  the  addition  of  new  or 
supplemental  recycling  equipment  as 
well  as  any  activity  that  results  in  an 
increase  in  capacity,  such  as  the 
institution  of  a  new  method  or  process 
of  recycling.  This  data  element  does  not 
include  the  addition  of  equipment  or 
capacity  for  in-process  recycling 
activities.  The  addition  of  equipment  or 
capacity  for  in-process  recycling  should 


be  reported  as  a  source  reduction 
activity  in  section  8.11. 

Check  "No"  if  you  did  not  install  new 
equipment  or  increase  capacity  or  if  you 
did  not  recycle  the  reported  chemical 
on-site  during  the  reporting  year. 

8.9  Production  Ratio  or  Activity  Index. 
Enter  the  ratio  of  reporting-year 
production  to  the  prior-year  production, 
or  provide  an  "activity  index"  based  on 
a  variable  other  than  production  that  is 
the  primary  influence  on  the  quantity  of 
toxic  chemical  entering  wastes. 
Acceptable  indices  include  the  amount 
of  toxic  chemical  produced,  the  amount 
or  number  of  products  produced,  the 
amount  of  toxic  chemical  used  at  the 
facility,  or  another  factor  that  is 
appropriate  for  your  facility.  Note  that 
the  amount  of  the  toxic  chemical  used  at 
the  facility  has  already  been  calculated 
for  the  threshold  determination. 

You  do  not  need  to  indicate  the  units 
on  which  the  activity  index  is  based  on 
Form  R.  The  ratio  or  index  should  reflect 
production  or  activities  most  closely 
associated  with  the  manufacture, 
process,  or  use  of  the  reported  toxic 
chemical.  Consideration  must  also  be 
given  to  the  impact  of  source  reduction 
activities  on  the  production  or  activity 
index.  For  example,  if  reduction  in  use 
of  the  chemical  is  implemented  as  a 
source  reduction  activity,  then  an  index 
based  on  use  of  the  chemical  would  be 
inappropriate. 

To  determine  the  index,  divide  the 
current  year's  production  (or  activity)  by 
the  prior  year's  production  (or  activity). 
Examples  include: 

(1)  Amount  of  toxic  chemical 
produced  in  1991  divided  by  the  amount 
of  toxic  chemical  produced  in  1990.  For 
example,  a  company  manufactures 
200.000  pounds  of  a  toxic  chemical  in 
1990  and  250,000  pounds  of  the  same 
toxic  chemical  in  1991.  The  index  figure 
to  report  would  be  1.3  (1.25  rounded  to 
two  significant  digits). 

(2)  Amount  of  toxic  chemical  used 
throughout  the  facility  in  1991  divided 
by  the  amount  of  toxic  chemical  used 
throughout  the  facility  in  1990. 

(3)  Amount  of  paint  produced  in  1991 
divided  by  the  amount  of  paint  produced 
in  1990. 

If  you  report  for  more  than  one  toxic 
chemical  under  section  313  of  EPCRA, 
note  that  the  ratio  or  index  may  vary 
from  one  toxic  chemical  to  the  next. 

For  example,  a  chemical  manufacturer 
uses  sulfuric  acid  in  numerous 
processing  and  otherwise  use  activities 
throughout  the  facility.  By  examining  the 
calculations  made  for  the  section  313 
threshold  determination,  the  facility 
determined  that  300,000  pounds  of 
sulfuric  acid  was  processed  and  100,000 
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pounds  of  sulfuric  acid  was  otherwise 
used  at  the  facility  during  the  reporting 
year.  To  avoid  double  counting,  the 
facility  examined  iti  uses  of  sulfuric 
acid  and  discovered  that  25,000  pounds 
of  sulfuric  acid  wasllrst  processed  with 
other  ingredients  inio  a  mixture  that  was 
subsequently  used  to  adjust  the  pH  of 
the  facility's  wastewater  prior  to 
discharge.  Therefor^,  the  total  amount  of 
sulfuric  used  at  the  facility  is  equal  to 
300,000  pounds  processed  plus  100,000 
pounds  otherwise  used  minus  the  25,000 
poimds  that  was  usad  twice,  or  375,000 
pounds.  By  perform^g  the  same 
analysis  on  the  threshold  determination 
records  for  the  prior  year,  it  is 
determined  that  330JOOO  pounds  of 
sulfuric  acid  were  u4ed  in  the  prior  year. 
Therefore,  the  inde^^  is  equal  to  the 
amount  used  in  the  reporting  year 
divided  by  the  amount  used  in  the  prior 
year,  or  1.1  (1.14  roinded  to  two 
significant  digits). 

As  another  examole,  a  small  toy 
manufacturer  otherwise  uses  a  cleaner 
that  contains  a  listed  toxic  chemical  to 
clean  toys  prior  to  shipment  for 
packaging.  Because  {the  number  of  toys 
produced  directly  a^ects  the  amount  of 
cleaner  used,  and,  tfcerefore,  the  amount 
of  toxic  chemical  enitering  wastes,  it  is 
an  appropriate  indejc.  By  examining 
production  records,  it  is  determined  that 
560,000  toys  were  pi  oduced  in  the 
reporting  year  and  320,000  toys  were 
produced  in  the  prior  year.  By  dividing 
the  number  of  toys  produced  in  the 
reporting  year  by  tls  number  of  toys 
produced  in  the  pricv  year,  the  index  is 
calculated  to  be  1.1 11.08  rounded  to  two 
significant  digits). 

8.10  Did  yowrfaci  Uty  implement  any 
new  source  reductic  n  activity  for  this 
chemical  in  the  rept  Tting  year?  If  your 
facility  implemented  any  new  source 
reduction  activities  In  whole  or  in  part 
at  any  time  during  the  reporting  year, 
check  "Yes"  and  complete  sections  8.11 
through  8.16.  If  youij  facility  did  not 
implement  any  sourpe  reduction 
activities  for  the  reported  toxic  chemical 
in  the  reporting  yea ',  check  "No."  If  you 
check  "No,"  do  not  :omplete  sections 
8.11  through  8.16;  th  s  portion  of  the 
Form  R  may  be  left  plank. 

Source  reduction  activities  reduce  the 
amount  of  toxic  che  mical  entering  any 
wastestream  from  p  rocess  streams  prior 
to  recycling,  treatmi  mt.  or  disposal  as 
well  as  reducing  dii  ect  releases  to  the 
environment  (air  emissions,  water 
discharges,  land  releases)  from 
processes.  Treatment,  disposal,  and 
other  activities  that  destroy  wastes  after 
they  have  been  gemtrated  (e.g.. 
combustion  for  enei  gy  recovery), 
shifting  a  toxic  chei  lical  in  waste  from 


one  environmental  medium  to  another 
(e.g.,  settling  heavy  metals  out  of 
wastewaters  into  a  sludge),  or 
stabilizing  wastes  (e.g.,  solidification), 
are  not  considered  source  reduction 
activities.  Recycling,  with  the  exception 
of  in-process  recychng,  is  not  considered 
source  reduction. 

The  following  are  examples  of 
activities  that  are  not  considered  source 
reduction  activities  which  must  be 
reported  as  treatment  or  disjrosal 
activities: 

-Incineration  or  other  thermal 
treatment  for  destruction. 

-Installation  of  a  filter  press  or  other 
equipment  to  reduce  water  content. 

-Treatment  to  reduce  volume  or 
toxicity. 

-Installation  of  a  scrubber  on  an 
incinerator. 

-Sending  the  toxic  chemical  off-site  for 
treatment  or  disposal. 

-Combustion  for  heat  or  energy 
recovery. 

8.11  Source  reduction  activities  and 
the  methods  used  to  identify  them. 
Indicate  the  source  reduction  activities 
that  have  been  newly  implemented 
during  the  reporting  year  for  the 
reported  toxic  chemical.  Enter  the 
appropriate  code  from  the  list  below  for 
each  type  of  source  reduction  activity 
implemented  in  the  reporting  year  for 
the  reported  toxic  chemical. 

This  list  is  basically  the  codes 
provided  in  the  RCRA  biennial  report, 
but  is  not  all  inclusive.  If  you  have 
implemented  an  activity  that  is  not 
listed,  but  is  successful  in  reducing  the 
amount  of  toxic  chemical  entering 
wastes,  enter  the  appropriate  "Other" 
code  that  best  corresponds  to  the 
general  source  reduction  category. 
Source  Reduction  Activity  Codes: 
Good  Operating  Practices 

W13  Improved  maintenance  scheduling, 
recordkeeping,  or  procedures 

Wl4  Changed  production  schedule  to 
minimize  equipment  and  feedstock 
changeovers 

Wl9  Other  changes  in  operating  practices 

Inventory  Control 

W21  Instituted  procedures  to  ensure  that 
materials  do  not  stay  in  inventory  beyond 
shelf-life 

W29iflegan  to  test  outdated  material  — 
continue  to  use  if  still  effective 

W23  Eliminated  shelf-life  requirements  for 
stable  materials 

W24  Instituted  better  labeling  procedures 

W25  Instituted  clearinghouse  to  exchange 
materials  that  would  otherwise  be  discarded 

W29  Other  changes  in  inventory  control 

Spill  and  Leak  Prevention 
W31  Improved  storage  or  stacking 

procedures 
W32  Improved  procedures  for  loading. 

unloading,  and  transfer  operations 


W33  Installed  overflow  alarms  or 
automatic  shut-off  valves 

W35  Installed  vapor  recovery  systems 

W36  Implemented  inspection  or  monitoring 
program  of  potential  spill  or  leak  sources 

W34  Other  spill  and  leak  prevention 
Raw  Material  Modifications 

W41  Increased  purity  of  raw  materials 

W42  Substituted  raw  materials 

W49  Other  raw  material  modifications 

Process  Modifioations 
W51  Instituted  in-process  recycling 
W52  Modified  equipment,  layout,  or  piping 
W53  Changed  process  catalyst 
W54  Instituted  better  controls  on  operating 

conditions  (flow  rate,  temperature,  pressure, 

residence  time) 
W55  Changed  firom  small  vohune 

containers  to  bulk  containers  to  minimize 

discarding  of  empty  containers 
W58  Other  process  modifications 

Cleaning  and  Degreasing 
WSg  Modified  stripping/cleaning 

equipment 
W60  Changed  to  mechanical  stripping/ 

cleaning  devices  (from  solvents  or  other 

materials) 
W61  Changed  to  aqueous  cleaners  (from 

solvents  or  other  materials) 
W63  Modified  containment  procedures  for 

cleaning  units 
W64  Improved  draining  procedures 
Wes  Redesigned  parts  racks  to  reduce 

dragout 
W66  Modified  or  installed  rinse  systems 
W67  Improved  rinse  equipment  design 
W68  Improved  rinse  equipment  operation 
W71  Other  cleaning  and  degreasing 

modifications 

Surface  Preparation  and  Finishing 
W72  Modified  spray  systems  or  equipment 
W73  Substituted  coating  materials  used 
W74  Improved  application  techniques 
W75  Changed  from  spray  to  other  system 
W78  Other  surface  preparation  and 

finishing  modifications 

Product  Modifications 
W81  Changed  product  specifications 
W82  Modified  design  or  composition 
W83  Modified  packaging 
W89  Other  product  modifications 

Methods  Used  to  Identify  Sourc*  Reducdon 
Activitiaa: 

For  each  source  reduction  activity, 
enter  one  or  more  (maximum  of  six)  of 
the  following  code(8)  that  correspond  to 
the  method(s)  used  to  identify  that 
activity. 

TOl  Internal  pollution  prevention 
opportunity  audit(s) 

TOZ  External  pollution  prevention 
opportunity  audit(s) 

T03  Materials  balance  audits 

T04  Participative  team  management 

T05  Employee  recommendation 
(independent  of  participative  team  program) 

T06  State  government  technical  assistance 
program 

T07  Federal  government  technical 
assistance  program 

T08  Trade  association/industry  technical 
assistance  program 

T09  Vendor  <«»<»i8tnncc 
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TlO  Other 

B.12  Quantity  that  would  have  entered 
any  wastestream  or  been  released 
without  source  reduction  activityfies). 
In  section  8.12.1  enter  your  best  estimate 
of  the  total  quantity  of  the  reported  toxic 
chemical  that  would  have,  prior  to 
treatment,  disposal,  or  recycling,  entered 
any  wastestream  or  been  directly 
released  to  the  environment  in  the 
reporting  year  if  the  source  reduction 
activities  identified  in  section  8.11  had 
not  been  implemented.  In  section  8.12.2 
enter  one  of  the  following  letter  codes  to 
indicate  what  method  you  used  to 
develop  the  estimate: 

(A)  -  Prior  Year  Quantity  Method 
Estimate  is  the  prior  year  quantity, 

i.e.,  the  quantity  reported  is  the  same  as 
the  quantity  reported  in  section  ai.B  on 
this  reporting  year's  Form  R.  This 
method  should  be  used  if  the  production 
or  activity  level  at  the  facility  does  not 
affect  the  waste/release  quantity.  - 

(B)  -  Production  Ratio  or  Activity 
Index  Method 

Estimate  is  the  product  of  the  prior 
year  quantity  reported  in  section  8.1.8 
and  the  Production  Ratio  or  Activity 
Index  reported  in  section  8.9.  This 
method  should  be  used  if  the  production 
or  activity  level  at  the  facility  is  directly 
related  to  the  waste/release  quantity. 

(C)  -  Other  Methods 

Any  estimate  based  on  a  method 
other  than  method  A  or  B  above. 

For  example,  a  printed  circuit  board 
manufacturer  uses  nickel  compounds  (a 
listed  toxic  chemical  categorj')  in  the 
electrodeposition  solution.  During  the 
reporting  year,  a  system  was 
.  implemented  where  the  spent 
electrodeposition  solution,  which 
contains  the  nickel  compounds,  is  sent 
through  ultrafiltration  and  recirculated 
into  the  process.  Because  "nickel 
compounds"  is  a  toxic  chemical  metal 
compound  category,  the  amounts  are 
calculated  based  on  the  parent  metal 
and  not  on  the  compound  as  a  whole.  By 
using  invoices  for  the  prior  year  from  the 
off-site  recycling  facility,  it  is  calculated 
that  50,000  pounds  of  nickel,  the  parent 
metal,  were  shipped  off-site  without 
prior  treatment  on>site  as  part  of  the 
spent  electrodeposition  solution.  These 
50,000  pounds  are  the  quantity  that  was 
entered  in  section  8.I.B.  In  addition,  the 
production  ratio  was  calculated  as  1.2, 
based  on  the  number  of  circuit  boards 
produced.  By  multiplying  the  prior  year 
quantity  of  toxic  chemical  entering 
wastestreams  by  the  production  ratio,  it 
is  calculated  that  60.000  pounds  of 
nickel  would  have  entered  any 
wastestream  if  the  source  reduction 
activity  had  not  been  implemented. 
Therefore,  60,000  pounds  would  be 


entered  in  section  8.12.1.  Code  B. 
because  the  production  ratio  or  activity 
index  method  was  used,  would  be 
entered  in  section  8.12.2. 

8.  U  Quantity  prevented  due  to  source 
reduction.  Report  the  quantity  of  toxic 
chemical  tha<  was  prevented  from 
entering  any  wastestream  or  being 
released  to  the  environment  due  to 
source  reduction  activities  implemented 
during  the  reporting  year.  Subtract  the 
entry  in  section  8.1.A  fhmi  your  entry  in 
section  8.12.1  and  enter  the  difference  in 
section  8.13.  Verify  that  it  is  reasonable 
given  the  operations  at  your  facility.  If  it 
does  not  appear  to  be  consistent  given 
your  operations,  recalculate  your 
estimate  for  section  8.12.1  to  be  sure  it  is 
consistent  and  accurate  with  your 
estimate  for  section  8.13. 

8.14  RCILA  hazardous  wastes  affected 
(enter  RCRA  waste  code).  List  the 
RCRA  code  for  each  RCRA  hazardous 
waste,  if  any,  reported  in  your  facility's 
Annual  or  Biennial  Report  that  is 
affected  by  the  source  reduction 
activities  implemented  in  the  reporting 
year  for  the  reported  toxic  chemical. 
Include  those  wastes  for  which  the 
quantity  generated  decreased  or 
increased  as  a  result  of  the  source 
reduction  activities  reported  in  this 
section.  If  more  than  five  RCRA 
hazardous  wastes  are  affected  by  these 
activities,  report  the  RCRA  codes  for  the 
five  hazardous  wastes  that  are  most 
affected  in  terms  of  absolute  quantity.  If 
your  facility  does  not  complete  a  RCRA 
Annual  or  Biennial  Report,  or  has  no 
hazardous  wastes  which  are  affected  by 
the  source  reduction  activities,  enter  not 
applicable,  NA,  in  section  8.14.a. 

8.15  Other  TRI  chemicals  affected 
(enter  CAS  Number  or  category  code). 
List  the  CAS  number  or  category  code 
for  any  other  listed  toxic  chemical(s] 
you  report  this  year,  if  any,  that  is 
affected  by  the  source  reduction 
activities  you  have  implemented  for  the 
reported  toxic  chemical.  Include  toxic 
chemicals  whose  quantity  entering 
waste  or  otherwise  released  decreased 
or  increased  as  a  result  of  source 
reduction.  If  more  than  five  other  hsted 
toxic  chemicals  are  affected  by  these 
activities,  report  the  CAS  number  or 
category  code  of  the  five  toxic  chemicals 
most  affected  in  terms  of  quantity.  If  you 
do  not  submit  Form  R  for  other 
chemicals,  or  if  no  other  TRI  chemicals 
are  affected,  enter  not  applicable.  NA,  in 
section  8.15.a. 

Toxic  Chemical  Catflgon^  CadM 

Not  Antimony  compounds 
N02  Arsenic  compoundg 
.    N03  Barium  compounds 
N04  Ber>'IIium  compounds 
NOB  Cadmium  compounds 
lUOd  Chlorophenols 


N07  Chromium  compounds 

N08  CobatI  compounds 

N09  Copper  compounds 

NlO  Cyanide  compounds 

Nn  Glyooi  ethers 

N12  Lead  compounds 

N13  Manganese  compounds 

N14  Mercury  compounds 

NlS  Nickel  compounds 

Nie  Polybrominated  biphenyls  [PBBs) 

NT7  Selenium  compounds 

NlS  Silver  compounds 

NI9  Thallium  compounds 

N20  Zinc  compounds 

8.16  Is  additional  information  on 
source  reduction,  recycling,  or  pollution 
control  activities  included  with  this 
report? Check  "Yes"  if  you  have 
attached  to  this  report  any  additional, 
voluntary  information  on  source 
reduction,  recycling,  or  pollution  control 
activities  you  have  implemented  in  the 
reporting  year  or  in  prior  years  for  the 
reported  toxic  chemical.  If  you  submit 
additional,  voluntary  information,  EPA 
requests  that  you  limit  that  information 
to  five  pages  or  less  and  to  activities 
that  have  occurred  within  5  years  prior 
to  the  reporting  year.  If  you  are  not 
including  additional  information,  you 
must  check  "No." 

Instructions  for  Completing  Seclion  6, 
"Transfers  of  the  Chemical  in  Waste  to 
Off -Site  Locations" 

You  must  report  in  this  section  the 
total  annual  quantity  of  the  toxic 
chemical  sent  to  any  off-site  treatment, 
disposal,  or  recycling  facilities.  Report 
the  amount  of  the  toxic  chemical 
transferred  off-site  after  any  on-site 
treatment  or  removal  is  completed. 
Report  zero  for  releases  of  listed  mineral 
acids  if  they  have  been  neutralized  to 
pH  of  6  or  above  prior  to  discharge  to  a 
POTW. 

In  section  6.1.1,  report  the  amount  of 
the  listed  toxic  chemical  transferred  to  a 
POTW.  In  the  space  provided,  enter  the 
name,  address,  and  NPDES  permit 
number  for  the  POTW  to  which  your 
facility  discharges  wastewater 
containing  the  reported  toxic  chemical. 
If  you  transfer  waste  containing  the 
toxic  chemical  to  more  than  one  POTW, 
check  the  box  at  the  bottom  of  section  6 
and  use  the  part  IH,  Supplemental 
Information  page  to  report  those 
transfiers.  If  you  do  not  discharge 
wastewater  containing  the  reported 
toxic  chemical  to  a  POTW,  enter  not 
applicable,  NA,  in  the  box  for  the  POTW 
name  in  part  H,  section  6.1.1. 

In  sections  6.2.1  through  6.2.4,  report 
the  amount  of  the  toxic  chemical  which 
you  ship  or  transfer  in  wastes  to  other 
offsite  locations  for  treatment,  disposal, 
or  recycling.  Ih  the  space  provided,  enter 
the  name,  adtlress,  and  EPA 
identification  number  (RCRA  ID' 
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number)  for  each  Dff-site  location  to 
which  you  ship  oi  transfer  the  wastes 
containing  the  re;  orted  toxic  chemical. 
The  EPA  ID  numt  er  may  be  found  on 
the  Uniform  Haza  rdous  Waste  Manifest, 
which  is  required  by  RCRA  regulations. 
You  may  report  multiple  activities  for 
each  off-site  local  ion  entered  by 
reporting  the  appi  opriate  codes  and 
corresponding  am  ounts  transferred  in 
columns  C  and  A.  respectively.  If  you 
need  additional  s]  lace.  check  the  box  at 
the  bottom  of  seci  ion  6  and  use  the 
Supplemental  Infc  rmation  page  (part  III. 
section  6]  to  repoi  t  transfers  to 
additional  o^-site  locations.  If  you  do 
not  ship  or  transf(  r  wastes  containing 
the  reported  toxic  chemical  to  off-site 
locations,  enter  n<  it  applicable,  "NA,"  in 
the  box  for  o^-siti ;  location  name  in  part 
II,  section  6.2.1. 

6.A  Total  Trans  ^ers.  For  each  POTW 
or  other  off-site  lo  :ation  to  which  you 
ship  or  transfer  w  istes  containing  the 
reported  toxic  chc  mical,  enter  the 
amount,  in  pound  i,  of  the  toxic  chemical 
that  is  transferred ,  including  mixtures  or 
trade  name  produpts  containing  the 
toxic  chemical.  D<i  not  enter  the  total 
poundage  of  wast  >s.  If  the  total  amount 
transferred  is  less  than  1,000  pounds, 
you  may  report  a  range  by  entering  the 


appropriate  range 
Reporting  range 


Part  n.  Section  8. '  Transfers  of  the 
Chemical  in  Wastfc  to  Off-Site 
Locations:" 

Code  Rep  )rting  Range  (in  pounds) 


B 
C 

6.B  Basis  of  Est 
identify  the  basis 
Enter  the  letter 
method  by  which 
of  the  estimate 


code  listed  below, 
codes  to  be  used  for 


1-10 

11-499 

500-999 

mate.  You  must 
or  your  estimate, 
colde  that  apphes  to  the 
the  largest  percentage 
derived. 


WiiS 

The  codes  are  s  j  follows: 

M  -  Estimate  is  >ased  on  monitoring 
data  or  measurem  ents  for  the  toxic 
chemical  as  released  to  the  environment 
and/or  off-site  facility. 

C  -  Estimate  is  1  lased  on  mass  balance 
calculations,  such  as  calculation  of  the 
amount  of  the  tox  c  chemical  in  streams 
entering  and  leav  ng  process  equipment. 

E  -  Estimate  is  t  ased  on  published 
emission  factors,  iiuch  as  those  relating 
release  quantity  ti  >  through-put  or 
equipment  type  (e  g.,  air  emission 
factors] 

O  -  Estimate  is  >ased  on  other 
approaches  such  iis  engineering 
calculations  (e.g.,  estimating 
volatilization  usir  g  published 
mathematical  fon  lulas)  or  best 
engineering  judgn  ent.  This  would 
include  applying  i  n  estimated  removal 


efficiency  to  a  wastestream,  even  if  the 
composition  of  the  stream  before 
treatment  was  fully  identified  through 
monitoring  data. 

6.C  Type  of  Treatment/Disposal/ 
Recycling.  Enter  one  of  the  following 
codes  to  identify  the  type  of  treatment, 
disposal,  or  recycling  method  used  by 
the  off-site  location  for  the  toxic 
chemical  being  reported.  You  should  use 
more  than  one  line  and  code  for  a  single 
location  when  the  toxic  chemical  is 
subject  to  different  treatment,  disposal, 
or  recycling  methods.  You  may  have  this 
information  in  your  copy  of  EPA  Form 
SO,  Item  S  of  the  Annual/Biennial 
Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Report  (RCRA)  or  in  your 
invoices  from  the  waste  service(8)  or 
broker(s)  receiving  your  wastes  for 
treatment,  disposal,  or  recycling. 

Applicable  codes  for  Part  II,  Section  6, 
colunui  C  are  as  follows: 

MlO  Storage  only 

M20  Solvents/organics  recovery 

M24  Metals  recovery 

M28  Other  recovery 

M28  Acid  regeneration 

M40  Solidirication/stabilization 

M50  Incineration/thermal  treatment 

M56  Heat  or  energy  recovery 

M61  Wastewater  treatment  (excluding 
POTW) 

M69  Other  treatment 

M71  Underground  injection 

M72  Landfill/disposal  surface 
impoundment 

M73  Land  treatment 

M79  Other  land  disposal 

M90  Other  ofl-site  management 

M91  Transfer  to  waste  broker 

M99  Unknown  -  considered  disposal 

Instnictions  for  Completing  section  7A, 
"On-Site  Waste  Treatment  Methods  and 
Efflciencies" 

In  section  7A,  you  must  provide  the 
following  information  related  to  the  on- 
site  treatment  of  the  reported  toxic 
chemical:  (A)  The  general  wastestream 
type  containing  the  toxic  chemical;  (B) 
the  amount  of  the  toxic  chemical 
entering  on-site  treatment;  (C)  the 
treatment  method(s)  used;  and  (D)  the 
overall  efficiency  of  the  treatment 
method(s)  used  to  remove  the  toxic 
chemical.  Use  a  separate  line  for  each 
type  of  treatment  or  treatment  sequence 
used. 

In  this  section,  report  only  information 
about  treatment  of  toxic  chemicals  in 
wastestreams  at  your  facility,  not  about 
off-site  treatment.  Information  about  off- 
site  treatment  must  be  reported  in  Part 
II,  Section  6,  "Transfers  of  the  Chemical 
in  Wastes  to  Off-Site  Locations,"  and  in 
Part  II,  Section  8.  "Source  Reduction  and 
Recycling  Activities."  If  you  do  not 
conduct  on-site  treatment  of  wastes 
containing  the  reported  toxic  chemical, 
check  the  Not  Applicable  (NA)  block  at 


the  top  of  section  7A.  Beginning  with 
reporting  year  1991,  you  must  include 
amounts  of  the  reported  toxic  chemical 
that  are  incinerated,  combusted  for  heat 
or  energy  recovery,  or  thermal  treated  in 
section  7A.  These  activities  are  reported 
as  treatment  not  recycle.  In  situations 
when  the  toxic  chemical  constituent 
contributes  to  the  incineration  or  energy 
recovery  (e.g.,  a  solvent),  the  solvent  is 
considered  treated  and  not  recycled  or 
reused.  This  is  consistent  with  the 
instructions  for  Part  II,  Section  8, 
"Source  Reduction  and  Recycling 
Activities." 

7A.A  General  Wastestream.  For  each 
waste  treatment  method  sequence, 
indicate  the  type  of  wastestream 
containing  the  reported  toxic  chemical 
entering  the  on-site  treatment  sequence. 
Enter  the  letter  code  that  corresponds  to 
the  general  wastestream  type: 

A  =  Gaseous  (gases,  vapors,  airborne 

particulates) 
W  =  Wastewater  (aqueous  waste) 
L  =  Liquid  waste  (non-aqueous  waste) 
S  =  Sohd  waste  (including  sludges  and 

slurries) 

If  a  waste  is  a  mixture  of  water  and 
organic  liquid,  you  should  report  it  as 
wastewater  unless  the  organic  content 
exceeds  50  percent.  Slurries  and  sludges 
containing  water  must  be  reported  as 
solid  waste  if  they  contain  appreciable 
amounts  of  dissolved  solids,  or  solids 
that  may  settle,  such  that  the  viscosity 
of  the  waste  is  considerably  different 
from  that  of  process  wastewater. 

7A.B  Amount  Entering  Treatment.  For 
each  wastestream,  enter  the  total 
amount,  in  pounds,  of  the  toxic  chemical 
that  entered  an  on-site  waste  treatment 
system  during  the  reporting  year. 
Include  only  the  amounts  entering 
treatment  or  a  sequential  treatment 
system  for  the  first  time.  Do  not  include 
amounts  at  other  stages  in  a  sequential 
treatment  system  or  amounts  disposed 
of  on-site.  Also,  do  not  count  quantities 
of  the  toxic  chemical  involved  in  in- 
process  recycling  on-site.  These 
processes  are  not  considered  waste 
treatment. 

7A.C  Treatment  Method(s)  Sequence. 
Enter  the  appropriate  code  from  the  list 
below  for  the  on-site  treatment  method 
used  to  treat  a  wastestream  containing 
the  reported  toxic  chemical,  regardless 
of  whether  the  treatment  method 
actually  removes  the  reported  toxic 
chemical.  If  the  treatment  process 
involves  a  sequence  of  treatment 
methods,  enter  the  appropriate 
treatment  method  codes  in  the  order  in 
which  they  occur.  Enter  not  applicable, 
"NA,"  in  the  block  following  the  last 
step  of  the  treatment  sequence. 
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Wastestreams  containing  the  toxic 
chemical  may  have  a  single  source  or 
may  be  aggregates  of  many  sources.  For 
example,  process  water  from  several 
pieces  of  equipment  at  your  facility  may 
be  combined  prior  to  treatment  Report 
the  treatment  methods  used  on  the 
aggregate  waeteatceam  as  a  single 
stream. 

If  your  fiacility  treats  the  reported 
toxic  chemical  using  the  same  treatment 
method  and  efficiency  at  more  than  one 
location  within  your  facility,  you  may 
enter  the  treatment  method  on  one  Uiie 
and  enter  the  total  amount  of  the 
reported  toxic  chemical  treated  by  the 
same  treatment  method.  For  example,  if 
your  facility  treats  two  wastestreams 
containing  sulfiuic  acid  with  the  same 
treatment  method  and  efficiency  (Lc, 
neutralization),  the  amounts  entering 
treatment  for  both  wastestreams  can  be 
combined  and  reported  in  section  7A. 
column  B.  However,  if  your  facility 
treats  the  same  toxic  chemical  in  a 
sequential  treatment  process  that 
contains  different  steps  or  the  same 
steps  in  a  diffierent  order,  they  must  be 
reported  on  separate  lines. 

The  following  codes  represent  on-site 
waste  treatment  methods  that  are  to  be 
reported  in  section  7A,  column  C. 
Air  Emissions  Treatment 

AOl  Flare 

A02  Condenser 

A03  Scrubber 

ACM  Absorber 

A05  Electrostatic  precipitator 

A06  Mechanical  separation 

A07  Other  air  emission  treatment 
Biological  Treatment 

Bll  Biological  treatment  —  aerobic 

B21  Biological  treatment  —  anaerobic 

B31  Biological  treatment  —  facultative 

B99  Biological  treatment  —  other 
Chemical  Treatment 

COl  Chemical  precipitation  —  lime  or 
sodium  hydroxide 

C02  Chemical  precipitation  —  sulfide 

C09  Chemical  precipitation  —  other 

Gil  Neutralization 

C21  Chromium  reduction 

C31  Complexed  metals  treatment  (other 
than  pH  adjustment) 

C41  Cyanide  oxidation  —  alkaline 
chlorination 

C42  Cyanide  oxidation  —  electrochemical 

C43  Cyanide  oxidation  —  other 

C44  General  oxidation  (including 
disinfection)  —  chlorination 

C45  General  oxidation  (including 
disinfection)  —  ozonation 

C46  General  oxidation  (including 
disinfection)  —  other 

C99  Other  chemical  treatment 
Incineration/Thermal  Treatment 

FOl  Liquid  injection 

Fll  Rotary  kiln  with  liquid  injection  unit 

Fl9  Other  rotary  kiln 

F31  Two  stage 

F41  Fixed  hearth 

F42  Multiple  hearth 


F51  Fluidized  bed 

F61  Infra-red 

F71  Fume/vapor 

FBI  Pyrolytic  destructor 

F82  Wet  air  oxidation 

F63  Thermal  drying/dewatering 

F99  Other  incineration/thermal  treatment 
Physical  Treatment 

POl  Ek)ualization 

P09  Other  blending 

Pll  Settling/clarification 

Pi  2  Filtration 

P13  Sludge  dewatering  (non-thermal) 

P14  Air  flotation 

Pi  5  Oil  skimming 

PIS  Emulsion  breaking  —  thermal 

Pi  7  Emulsion  breaking  —  chemical 

PlB  Emulsion  breaking  —  other 

Pl9  Other  liquid  phase  separation 

P21  Adsorption  — carbon 

P22  Adsorption  —  ion  exchange  (other  than 
for  recovery/reuse) 

P23  Adsorption  —  resin 

P29  Adsorption  —  other 

P31  Reverse  osmosis  (other  than  for 
recovery/reuse) 

P41  Stripping  —  air 

P42  Stripping  —  steam 

P49  Stripping  —  other 

P51  Acid  leadung  (other  than  for  recovery/ 
reuse) 

P61  Solvent  extraction  (other  than  for 
recovery/reuse) 

P99  Other  physical  treatment     . 
Heat  or  Energy  Recovery 

UOl  Use  as  fuel  —  industrial  kiln 

1102  Use  as  fuel  —  industrial  himace 

U03  Use  as  fuel  —  boiler 

U04  Use  as  fuel  —  fuel  blending 

UOg  Use  as  fuel  —  other 
SolidificaUon/Stabil'aatiott 

GOl  Cement  processes  (including  silicates) 

G09  Other  pozzolonic  processes  (including 
silicates) 

Gil  Asphaltic  processes 

C21  Thermoplastic  techniques 

C99  Other  solidification  processes 

7A.D  Treatment  Efficiency  Estimate. 
In  the  space  provided,  enter  the  number 
indicating  the  percentage  of  the  toxic 
chemical  removed  from  the  wastestream 
through  disstruction,  biological 
degradation,  chemical  conversion,  or 
physical  removal  The  treatment 
efficiency  (expressed  as  a  percent 
removal)  represents  the  mass  or  weight 
percentage  of  the  toxic  chemical 
destroyed  or  removed,  not  merely 
changes  in  volume  or  concentration  of 
the  toxic  chemical  in  the  wastestream. 
The  efficiency  refers  only  to  the  percent 
destruction,  degradation,  conversion,  or 
removal  of  the  Usted  toxic  chemical 
from  the  wastestream,  not  the  percent 
conversion  or  removal  of  other 
wastestream  constituents  which  may 
occur  together  with  the  listed  toxic 
chemical  The  efficiency  also  refers  not 
to  the  general  efficiency  of  the  method 
for  any  wastestream,  but  to  the 
efficiency  of  the  method  for  the  specific 
toxic  chemical.  For  some  treatments,  the 
patent  removal  will  repcessnt  removal 


by  several  mechanisms,  as  in  an 
aeration  basin,  where  a  toxic  chemical 
may  evaporate,  be  biodegraded.  or  be 
physically  removed  in  the  sludge. 

Percent  removal  m\ist  be  calculated  as 
follows: 

(l-E)/I  X 100 

where  I  =  mass  of  the  toxic  chemical 
in  the  Influent  wastestream  and  E  = 
mass  of  the  toxic  chemical  in  the 
effluent  wastestream. 

Calculate  the  mass  or  weight  of  the 
toxic  chemical  in  the  wastestream  being 
treated  by  multiplying  the  concentration 
(by  weight)  of  the  toxic  chemical  in  the 
wastestream  by  the  flow  rate.  In  most 
cases,  the  percent  removal  compares  the 
treated  effluent  to  the  influent  for  the 
particular  type  of  wastestream. 
However,  for  some  treatment  methods, 
such  as  incineration  or  solidification  of 
wastewater,  the  percent  removal  of  the 
toxic  chemical  from  the  influent 
wastestream  would  be  reported  as  100 
percent  because  the  wastestream  does 
not  exist  in  a  comparable  form  after 
treatment  Some  treatments  applied  to  a 
wastestream  do  not  destroy,  chemically 
convert  or  physically  remove  a  specific 
toxic  chemical.  For  these  treatment 
methods,  an  efficiency  of  zero  mast  be 
reported  for  that  chemical. 

For  metal  compounds,  the  calculation 
of  the  amount  entering  treatment  and 
the  treatment  efficiency  is  based  on  the 
weight  of  the  parent  metal,  not  on  the 
weight  of  the  metal  compounds.  Metals 
are  not  destroyed,  only  physically 
removed  or  chemically  converted  from 
one  form  into  another.  The  treatment 
efficiency  reported  represents  only 
physical  removal  of  the  parent  metal 
from  the  wastestream,  not  the  percent 
chemical  conversion  of  the  metal 
compound.  If  a  listed  treatment  method 
converts  but  does  not  remove  a  metal 
(e.g.,  chromium  reduction),  the  method 
must  be  reported,  but  the  treatment 
efficiency  must  be  reported  as  zero. 

Listed  toxic  chemicals  that  are  strong 
mineral  acids  which  are  neutralized  to  a 
pH  of  6  or  above  are  considered  treated 
at  a  100  percent  efficiency. 

All  relevant  data  available  at  your 
facihty  should  be  utilized  to  calculate 
the  amount  entering  treatment  and  the 
treatment  efficiency.  You  are  not 
required  to  collect  any  new  data  for  the 
purposes  of  this  reporting  requirement  If 
data  are  lacking,  estimates  must  be 
made  using  best  engineering  judgement 
or  other  methods. 

InslnictiaBS  for  Completing  Section  7B, 
"Ota-Site  Recycfing  Methods" 

In  section  7B.  you  must  provide  the 
following  information  related  to  the  on- 
site  recycling  of  the  reported  toxic 
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chemical:  (A)  The  general  wastestream 
type  containing  thi  i  reported  toxic 
chemical;  (B)  the  n  [cycling  method  used 
on  the  reported  to::ic  chemical;  and  (C) 
the  amount  of  the  i  eported  toxic 
chemical  recycledJUse  a  separate  line 
for  each  recycling  tnethod  used. 

In  this  section,  report  only  information 
about  the  recycling  of  the  reported  toxic 
chemical  at  your  f)  icility,  do  not  list  any 
off-site  recycling  aptivities.  Information 
about  off-site  recycling  must  be  reported 
in  Part  II.  Section  ( ,  "Transfers  of  the 
Chemical  in  Wasti  s  to  Off-Site 
Locations."  and  Pj  rt  II,  Section  8, 
"Source  Reductior  and  Recycling 
Activities."  If  you  io  not  conduct  any 
on-site  recycling  o '  the  reported  toxic 
chemical,  check  th ;  Not  Applicable 
(NA)  block  at  the  I  op  of  section  7B. 

Beginning  with  leporting  year  1991 
and  beyond,  you  must  not  include 
amounts  of  the  rep  orted  toxic  chemical 
that  are  incinerate  d.  combusted  for  heat 
or  energy  recovery .  or  thermally  treated 
as  recycling  activi  ies,  even  if  the  toxic 
chemical  constituent  contributes  to  heat 
or  energy  recover] .  These  activities  are 
reported  as  treatm  ent,  not  recycling. 
These  activities  aie  considered  waste 
treatment  and  mu!  t  be  reported  in 
section  7A.  This  ir  terpretation  is 
consistent  with  Pa  rt  II,  Section  8, 
"Source  Reductior  and  Recycling 
Activities." 

7B.A  General  H  astestream.  For  each 
recycling  method,  ndicate  the  type  of 
wastestream  conti  ining  the  reported 
toxic  chemical  ent  ering  the  on-site 
recycling  method.  Enter  the  letter  code 
that  corresponds  1 3  the  general 
wastestream  type; 

A  =  Gaseous  (gas  es,  vapors,  airbome 
particulates] 

W  =  Wastewaterj(aqi 

L  =  Liquid  waste 

S  =  Solid  waste 
slurries) 

If  a  waste  is  a  mi>  ture  of  water  and 
organic  liquid,  yoi  must  report  it  as 
wastewater  unlesii  the  organic  content 
exceeds  50  percer  t.  Slurries  and  sludges 
containing  water  i  nust  be  reported  as 
solid  waste  if  they  contain  appreciable 
amounts  of  dissolved  solids,  or  solids 
that  may  settle,  such  that  the  viscosity 
of  the  waste  is  considerably  different 
from  that  of  process  wastewater. 

7B.B  Recycling  Method.  Enter  the 
appropriate  code(i)  from  the  lists  below 
for  each  on-site  re  cycling  method  used 
on  a  wastestream  containing  the 
reported  toxic  chc  mical.  If  the  same 
recycling  method  s  used  at  more  than 
one  location  withtn  your  facility,  and  the 
wastestream  is  th  >  same  type,  you  may 
enter  the  amount  'ecycled  and  recycling 
method  on  one  lir  e.  The  following  codes 


ueous  waste] 

non-aqueous  waste) 

(^eluding  sludges  and 


represent  on-site  recycling  methods  that 
are  reported  in  section  7B.  column  B. 

Rll  Solvents/organics  recovery  —  batch 

still  distillation 
R12  Solvents/organics  recovery  —  thin-film 

evaporation 
R13  Solvents/organics  recovery  — 

fractionation 
R14  Solvents/organics  recovery  —  solvent 

extraction 
R19  Solvents/organics  recovery  —  other 
R21  Metals  recovery  —  electrolytic 
R22  Metals  recovery  —  ion  exchange 
R23  Metals  recovery  —  acid  leaching 
R24  Metals  recovery  —  reverse  osmosis 
R28  Metals  recovery  —  solvent  extraction 
R27  Metals  recovery  —  high  temperature 

metals  recovery 
R28  Metals  recovery  —  retorting 
R29  Metals  recovery  —  secondary  smelting 
R30  Metals  recovery  —  other 
R40  Acid  regeneration 
R99  Other  recovery 

7B.C  Amount  Recycled.  Enter  the 
amount,  in  pounds,  of  the  reported  toxic 
chemical  that  was  recycled  (i.e., 
recovered  or  resulted  from  the  recycling 
process)  at  your  facility  for  each 
recycling  method  reported.  Do  not 
include  quantities  entering  or  exiting  in- 
process  recycling.  These  materials  are 
considered  to  be  part  of  the 
manufacturing  process  because  they  are 
returned  or  recirculated  and  have  not 
yet  become  wastes.  However,  quantities 
that  undergo  reclamation  before  being 
used  as  a  raw  material  for  a  different 
process  are  considered  recycled. 

IV.  Additional  Issues 

A.  Relationship  to  Other  Laws 

The  definition  of  source  reduction  and 
recycling  used  in  Form  R  is  solely  for 
purposes  of  reporting  under  PPA  section 
6607  and  EPCRA  section  313.  and  is  not 
intended  to  amend  or  restrict  the 
definition  of  solid  waste  or  to  affect  the 
requirements  or  authorities  of  other 
laws,  including  RCRA.  Many  facilities 
that  are  subject  to  reporting  under 
section  313  also  are  subject  to  regulation 
under  Subtitle  C  of  RCRA.  and  the 
public  should  be  aware  that  RCRA 
definitions  will  differ  from  those 
presented  in  this  proposal. 

It  is  important  to  emphasize  that 
RCRA  Subtitle  C  requirements  apply  to 
solid  and  hazardous  wastes  as  defined 
under  RCRA,  while  the  reporting 
requirements  in  today's  proposal  apply 
to  individual  chemicals.  This  means  that 
the  characterization  of  a  wastestream 
for  RCRA  purposes  may  not  be 
determinative  of  how  to  report  under 
PPA  section  6607  on  individual 
chemicals  entering  that  wastestream. 

Thus,  for  example,  if  a  solvent  waste 
contaminated  with  metals  is  sent  off-site 
to  a  solvent  recovery  facility,  the  waste 


may  be  considered  to  be  legitimately 
recycled  for  purposes  of  regulation 
under  RCRA.  However,  under  PPA 
section  6607.  the  facility  would  report 
the  amounts  of  solvent  as  quantities 
transferred  off-site  for  recycling,  and 
would  report  on  amounts  of  metals  as 
quantities  transferred  off-site  for 
treatment.  EPA  believes  that  these 
differences  are  unavoidable  in  light  of 
the  PPA's  focus  on  individual  toxic 
chemicals  in  wastes  rather  than  on 
wastestreams  per  se. 

It  also  should  be  understood  that  this 
proposed  reporting  scheme  is  not 
intended  to  have  any  effect  on  the 
classification  of  processes  as  recycling 
or  treatment  for  RCRA  purposes.  In 
particular,  the  classification  of  energy 
and  heat  recovery  as  treatment  for 
purposes  of  PPA  section  6607  should  not 
be  taken  to  affect  the  RCRA  definitions 
and  requirements  that  apply  to  these 
processes. 

Similarly,  the  definition  of  "in-process 
recycling"  for  purposes  of  reporting  on 
source  reduction  under  PPA  section  6607 
is  not  intended  to  alter  the  RCRA 
standards  for  "closed-loop  recycling" 
under  40  CFR  261.4(a)(8).  It  is  EPA's 
intent  that  these  definitions  be  generally 
consistent  to  the  extent  possible,  and 
the  Agency  expects  that  a  process  that 
meets  §  261.4(a)(8)  will  also  qualify  as 
"in-process  recycling"  for  reporting 
purposes.  However,  the  definition  of  "in- 
process  recycling"  may  be  narrower 
than  the  potential  scope  of  40  CFR 
260.31,  which  allows  for  case-by-case 
determinations  through  a  variance 
procedure.  Such  a  variance  procedure  is 
not  being  proposed  for  use  with  the  new 
reporting  requirements  proposed  for 
Form  R. 

In  some  cases,  facilities  may  be 
required  to  report  on  quantities  of  a 
specific  toxic  chemical  entering  wastes 
under  Question  8.1  when  the  material 
containing  the  chemical  would  not  be 
considered  a  solid  waste  for  RCRA 
purposes.  Such  differences  are  largely 
due  to  specific  statutory  or  regulatory 
exemptions  from  RCRA's  definition  of 
solid  waste  which  are  not  reflected  in 
the  PPA.  For  instance,  under  the  RCRA 
definition  of  solid  waste  in  40  CFR  261.2, 
certain  secondary  materials  (e.g.. 
manufacturing  byproducts  that  exhibit  a 
hazardous  waste  characteristic)  would 
not  be  considered  solid  wastes  when 
recycled.  However,  quantities  of  a  toxic 
chemical  entering  such  a  manufacturing 
byproduct  stream  would  be  reportable 
under  PPA  section  6607  as  quantities 
entering  wastestreams  prior  to  recycling. 
The  requirement  to  report  on  the 
chemical  in  these  circumstances  does 
not  imply  that  such  a  stream  should  be 
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considered  a  solid  waste  for  RCRA 
purposes. 

This  proposal  is  not  intended  to  and 
should  not  be  read  to  propose 
amendments  to  or  open  for  comment 
any  aspect  of  the  RCRA  Subtitle  C 
regulations.  EPA  does  solicit  public 
comment  on  any  aspects  of  this 
proposed  rule  or  of  Form  R  and  its 
instructions  that  should  be  revised  or 
clarified  to  avoid  confusion  or  conflict 
with  current  requirements  under  RCRA 
or  other  EPA-administered  programs. 

B.  Results  of  Pilot  Study 

EPA  conducted  a  pilot  test  of  the 
proposed  source  reduction  and  recycling 
section  to  be  added  to  Form  R.  The  test 
consisted  of  two  parts,  which  were 
combined  to  evaluate  the  results.  For  the 
Hrst  part,  five  companies  completed  the 
draft  reporting  form  section,  two 
companies  provided  general  written 
comments,  and  two  companies  provided 
comments  over  the  telephone.  For  the 
second  part,  comments  were  solicited 
from  three  industry  trade  associations 
and  five  public  interest  groups.  The  pilot 
study  report  is  available  for  review  in 
the  public  docket  for  this  rulemaking. 

One  purpose  of  the  test  was  to 
identify  areas  in  the  form  and 
instructions  that  were  potentially ' 
confusing  so  these  areas  could  be 
clarified.  A  number  of  such  areas  were 
identified  and  have  been  revised  in  the 
draft  form  published  today.  For 
example,  industry  groups  suggested  that 
a  short  description  for  each  new  data 
element  and  sample  process  diagrams  in 
the  instructions  would  be  useful. 
Industry  groups  also  suggested  clearly 
establishing  separate  production  ratios 
or  activity  indexes  for  each  chemical, 
renaming  "expected"  changes  as 
"estimated"  changes  in  Questions  8.1 
through  8.3.  and  expanding  the  examples 
of  potential  types  of  source  reduction 
activities  in  Question  8.11. 

The  second  purpose  was  to  identify 
broader  issues  of  concern.  For  example, 
public  interest  groups  suggested  that 
further  data  should  be  collected  to 
improve  cross-referencing  between 
RCRA  and  TRI  data  and  to  provide 
more  detailed  toxic  chemical 
information  for  each  stream.  Industry 
groups  expressed  concern  over  the  loss 
of  the  exemption  from  reporting  off-site 
transfers  for  recycling;  the  scope  and 
estimation  of  one-time  events  in 
Question  8.6:  their  ability  to  estimate 
percent  changes  for  specific  chemicals 
in  Questions  8.1  through  8.3;  the  low 
percentage  change  threshold  for 
reporting  accounting  changes  in 
Question  8.7;  the  lack  of  opportunity  to 
report  on  previous  source  reduction 
activities;  and  the  current  defmitions  of 


the  production  ratio  or  activity  index 
and  in-process  recycling.  Many  of  these 
issues  are  addressed  in  this  preamble. 

C.  Technical  Assistance 

EPA  has  developed  a  draft  technical 
assistance  document  for  completing  the 
new  questions  proposed  for  section  8  of 
Form  R.  This  draft  document,  titled 
"Pollution  Prevention  Reporting  for 
EPCRA  Section  313,"  has  undergone 
preliminary  review  by  representatives  of 
the  respondent  community  and  others. 
EPA  is  encouraging  interested  persons 
to  review  and  comment  on  the 
document.  Copies  are  available  for 
review  in  the  public  docket  for  thi| 
rulemaking. 

V.  EPA'8  Intended  Use  of  the  DaU 

The  Agency  has  begun  to  implement  a 
national  pollution  prevention  program 
and  conducted  research  to  identify 
pollution  prevention  data  needs  and 
assess  the  extent  to  which  available 
information  meets  those  needs.  EPA  has 
identified  several  major  functions  that 
pollution  prevention  data  will  be  used 
for.  These  uses  include; 

1.  Monitor  progress  of  the  Agency's 
strategy  to  encourage  pollution 
prevention  by  industry. 

2.  Enable  EPA  and  the  public  to 
identify  the  levels  of  pollution 
prevention  and  environmental 
protection  activity  being  undertaken  by 
industry  and  allow  the  measurement  of 
progress  in  release/waste  reduction  and 
improvement  in  environmental  quality 
against  those  levels. 

3.  Over  time,  enable  the  Agency  and 
the  public  to  understand  how,  where, 
and  why  progress  is  being  made. 

4.  Target  Agency  regulatory 
initiatives,  technology  transfer,  and 
outreach. 

5.  Feed  these  data  into  technical 
assistance,  implementation,  and 
outreach  efforts. 

6.  Raise  public  and  industry 
awareness  and  use  their  assistance  in 
these  efforts. 

7.  Define  the  potential  and  develop 
reasonable  expectations  for  results  of 
pollution  prevention  activities. 

The  Agency  found  that  the  main 
information  types  are  the  same  as  those 
included  in  the  PPA.  Assessment  of 
available  data  indicate  that  information 
currently  collected  by  the  Agency  does 
not  meet  these  needs.  The  information 
types  being  added  to  Form  R  are  needed 
to  carry  out  these  purposes. 

Data  reported  under  TRI  can  be  used 
to  assess  trends  in  quantities  released 
after  treatment.  This  information  is 
valuable,  but  additional  information  on 
quantity  changes  prior  to  treatment  and 
recycling  is  needed.  Information  is  also 


needed  to  determine  why  quantity 
changes  have  occurred.  In  addition, 
information  is  needed  to  fully 
understand  the  effects  of  pollution 
prevention  and  other  efforts  to  reduce 
loadings  to  the  environment. 

These  data  will  allow  EPA  to  measure 
progress,  understand  how,  where,  and 
why  pollution  prevention  is  being 
implemented  over  time,  and  define  the 
potential  for  pollution  prevention  in  the 
industry  sectors  covered  by  section  313. 
This  base  set  of  data  will  also  support 
EPA  efforts  in  targeting  technical 
assistance,  outreach,  and 
implementation. 

EPA  will  use  the  data  submitted 
pursuant  to  this  rulemaking  to  conduct 
analyses  such  as: 

1.  Trends  in  quantity  of  chemical 
entering  wastestreams,  treated,  and 
recycled. 

2.  Number  of  facilities  that  report 
source  reduction  and  recycling  activities 
for  the  nation  as  a  whole,  by  region. 
State,  industry  category,  chemical,  and 
other  subpopulations  of  interest. 

3.  Percentage  of  facilities  nationwide 
and  in  each  subpopulation  reporting 
source  reduction  and  recycling. 

4.  Estimates  of  changes  in  quantity 
entering  wastestreams.  recycling, 
treatment,  and  disposal  due  to  source 
reduction  and  recycling  and  changes 
due  to  one  time  events  not  related  to 
manufacturing  processes. 

Measuring  progress  is  probably  the 
most  visible  function  of  information 
being  added  to  Form  R  in  this  proposal. 
The  information  will  be  used  by  EPA. 
States,  the  public,  and  industry  to  track 
the  results  of  the  full  hierarchy  of 
environmental  protection-source 
reduction,  recycling,  treatment,  and 
disposal-and  the  progress  due  to  source 
reduction.  This  will  help  the  Agency  to 
determine  whether  pollution  prevention 
can  succeed  on  a  voluntary  basis  or 
whether  a  more  enforcement-oriented 
approach  will  be  more  effective  in 
reducing  the  use  of  toxic  chemicals  at 
the  source.  This  will  also  be  useful  in 
evaluating  the  Agency's  progress  in 
implementing  its  Pollution  Prevention 
Strategy. 

VI.  Rulemaking  Record 

All  documents  related  to  this 
rulemaking  (reference  docket  number 
400054)  are  available  to  the  public  in  the 
TSCA  Public  Docket  Office  from  8  a.m. 
to  noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 
The  TSCA  Public  Docket  Office  is 
located  at  EPA  headquarters,  Rm.  NE- 
G004,  401  M  St.,  SW.,  Washington,  DC 
20460. 
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VII.  RegwUtory 
RequiconeBt* 

A.  Executive  Or^er  t229i 

Executive  Order  (E.O.)  12291  requires 
each  federal  agency  to  classify  as 
"major"  any  regulation  TiJcely  to  result 
ire 

tlj  An  annual  ^ect  on  fhe  economy 
of  $100  million  of  more:  or 

(2)  A  major  increase  in  costs  or  prices 
for  constimers.  iirfivrdual  rndustries, 
Federal,  State,  or  local  government 
agencies,  or  geoiraphic  regions:  or 

(3)  SigntficantiBdverse ^ects  on 
competition,  inv^gtment,  prodoctrvity, 
innovation,  or  oil  the  abffity  of  United 
States-baaed  entexprises  to  compete 
wUii  foreign-tias^  enterprises  in 
domestic  and  export  market*. 

EPA's  economic  axulysis  -efltimates 
that  a  masumum  of  2^4080  facilities  are 
expected  to  submit  a  maximum  ■of 
112.000  reports  a  a  releases  of  toxic 
chemicals  listed  luider  EPCRA  section 
313  in  1992. 

The  total  cost  to  industry  of  reporting 
pollution  preven^on  information  under 
the  proposed  opfion  is  estimated  to  be 
$49.5  miffion  the  pst  year,  $37.7  milbon 
in  the  second  ye^,  and  $36.4  mifl  ion  tn 
subsequent  year|.  This  trrcremental 
comp(ih»nce  cost  Increases  the  total 
annual  burden  f^r  reporting  under 
se<^K)n  313  from  ia  corrent  $146.7  miinon 
to  $ns.2  million  in  the  frrst  year  of 
reporting.  In  the  tecond  yew  and 
subsequent  yeart,  the  total  annual 
bunien  would  be  $184.4  million  and 
$183.1  mdiitm,  re6pectia«e}y.  Assuming  4 
reports  witl  be  submitted  per  facdity  oi 
1992  (for  the  1991  reporting  year)  sad 
thereafter,  the  totai  first-year  cost  of 
reporting  pdhitiin  |Kevestion 
information  ierneae  facilities  is 
estimated  to  Iw  j|l768  per  facikty.  Casts 
in  the  secosd  year  and  subsequent  years 
are  estimated  to  be  $1,334  and  $1.29iiB, 
respectively.  perSacihty,  The  Agency 
anticipates  that  itis  proposed  additianal 
reporting  reqmrctnent  viU  not  have  a 
significant  effect  on  competition,  costs. 
or  prices  and  bas  therefore  determjned 
thai  this  proposed  nde  is  not  "maiot.** 

This  proposed  ruk  and  economic 
analysis  have  be^  submitted  to  tbe 
Office  of  Management  and  Budget 
(OMB)  for  revie4  as  required  by  E.O. 
12291.  The  analysis  is  available  in  the 
public  dodaet  ioj  review  as  yart  of  the 
ruienaking  racoad  for  this  iproposed  mie. 

B.  Regulatory  Flexibility  Act 

The  Regulator^  Flexibility  Act  of  1980 
ceqoiies  each  Fe^al  ageacy  to  perform 
a  Regulatory  Fle^biiity  Analysis  loraH 
rules  <hat  are  Uk^y  to  have  a 
"siytiQcani  iaapict  oa  a  std)stantial 
num.ber  of  small  »ntities." 


Section  3\2  and  the  reporting  rule  (40 
CFR  part  372j  exempt  certain  small 
businesses  from  reporting;  specifically, 
those  facilities  with  fewer  than  10  full- 
time  employees.  This  exclusion  exempts 
about  one-half  of  all  manufacturing 
fadbties  in  Standapd  Industrial 
Classkfication  (SIQ  codes  20  through  39 
from  section  313  reportii^.  Because  the 
proposed  rule  to  gather  information  on 
the  aouroe  reduction  and  recycling 
affects  only  facihtieB  that  already  must 
repTBt  under  section  313,  no  additional 
siaati  bosioesses  will  be  affected  by  tbe 
proposed  nile.  The  rule  will  increase  the 
costs  to  aanS  bnsinases  that  currently 
report  nnder  section  313.  Tbe  small 
business  analysis  for  this  rule  is  based 
on  facilities  in  SIC  codes  20  to  39  that 
employ  between  10  and  19  employees. 
This  is  estimated  to  be  2,606  facilities. 
The  analysM  is  also  based  on  incurring 
the  total  increase  in  reporting  burden  in 
the  first  year,  which  fllightlj^xaggerates 
the  impact. 

The  magnitude  of  the  increase  in  costs 
will  depend  on  tbe  -speciFic  pattern  of 
chemical  usage  and  releases  from  ea(A 
facility,  but  the  analysis  supporting  this 
proposed  rule  anticipates  that  no 
segment  of  the  mamifacturing  sector  is 
likely  to  suffer  significant  adverse 
effects  because  of  this  rule.  The  first- 
year,  before-tax  compFiance  cost  as  a 
percentage  of  sales  is  estimated  not  to 
exceed  t).5  percent  for  small  businesses 
in  any  SIC  code.  For  small  businesses  in 
the  majority  of  SIC  code  categories,  lliat 
financial  measure  is  estimated  to  be  less 
than  or  equal  to  0.3  percent.  In 
subsequent  years,  that  measure  is 
estimated  not  to  exceed  0.34  percent  for 
small  businesses  in  any  SIC  code. 

The  impact  of  first-year,  after-tax 
comptiance  costs  on  net  income  is  more 
pronounced,  however,  for  smaO 
businesses  in  SIC  codes  22  {Textile 
Products],  23  (Apparel  and  Other 
Fabrics],  and  31  (Leather and  Leather 
Products).  For  those  SIC  podes.  the 
percentage  ratio  of  first-year,  afier-tax 
compliance  cost  to  net  income  are 
estimated  to  be  11.5,  lfi.5.  and  7^4 
percent,  respectively.  In  subsequent 
years,  the  reduction  in  burden  is 
estimated  to  cedace  those  ratios  to  8.2. 
11.7,  and  5.2  peccant,  respectively. 
Combined,  those  three  SIC  codes  are 
estimated  to  include  110  small 
businesses  (iaciliities].  less  than  lour 
percent  of  tbe  tot^  number  of  small 
businesses  estimated  to  report  under 
section  313  in  1992. 

EPA  therefoM  -certifies  that  this 
proposed  rule  %viU  not  bave  a  stgnificanl 
impact  on  a  substantial  number  of  smaO 
entities  and  that  no  Regulatory 
Flexibility  Analysis  is  needed. 


C.  Paperwork  Reductioa  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB]  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44U.S.C. 
3501  et  seq.  An  Informafion  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  #1363.04).  A  copy 
may  be  obtained  from  Chief, 
Information  Policy  Branch,  PM-223u  U.S. 
Environmental  Protection  Agency,  401 M 
St..  SW.,  Washington.  DC  2046Q. 

The  industry  reporting  burden  for 
collecting  the  proposed  source  seduction 
and  recycling  infomatian  far  tbe  first 
year  is  estimated  to  average  45  hours 
fier  response,  including  time  for 
reviewing  instructions,  searching 
existing -data  sources,  gatheriqg  aad 
maintaining  the  data  needed,  and 
completing  And  reviewing  Ibe  collection 
of  iirfomatien.  The  actual  burden  to  a 
specif  facility  niay  deviate  from  this 
estimate  depending  on  the  cempiexity  of 
the  facility's  operations  and  'the  profile 
of  the  release.  The  btvden  is  estimated 
to  decrease  to  35  hours  in  the  second 
year  and  tiien  to  34  hours  in  subsequent 
years. 

Send  conmients  regarding  tbe  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Informa^en  Policy  Brandi,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington,  DC 
20460;  and  1e  the  Of  Roe  of  Information 
and  Regulatory  Affairs,  Office  «f 
Management  and  Budget,  726  Jadcson 
Hace  NW..  Washington.  BC  20903, 
marked  ^Attention:  DeskOfficerfor 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
mfbrmation  oollectron  requirements 
contained  m  this  proposed. 

List  of  Subjects  in  40  CFR  Part  172 

Chemicals,  Environmental  protection. 
Mass  balance.  Materials  accounting. 
Notification  requirements. 
Recordkeeping.  Kecycling.  Snorting. 
Source  reduction,  Toxic  dhemicals. 

Dated:  S^tember  12.  IflUl. 
WtUiaH  K.  BeUIy. 
Administrator. 

Therefore,  it  is  proposed  that -40  CFR 
Part  372  be  amended  to  read  as  foHows: 

PART  an  —  lAM&IOEDj 

1.  By  revising  the  autboriity  citation  far 
part  372  to  read  as  follows: 

Authodty:  42  U.SXL  11023. 11648. 11076. 

2.  Ib  i  ZTUi  by  adding  A)iK  feUawing 
defuiitioR: 
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§372.3    D*flnmon. 

•  •  •  •  • 

Publicly  owned  treatment  works,  or 
POTW,  means  any  device  or  system 
used  in  the  storage,  treatment,  recycling, 
and  reclamation  of  municipal  sewage  or 
industrial  wastes  of  a  liquid  nature  that 
is  owned  by  a  State  or  municipality.  It 
also  includes  sewers,  pipes,  and  other 
conveyances  only  if  they  convey 
wastewater  to'a  POTW. 

•  *  •      '         •'  • 

3.  In  §  372.10  by  adding  new 
paragraphs  (a)(3)(viii].  (a](3)(ix], 
(a)(3)(x).  (a)(3)(xi),  (a)(3)(xii).  (a)(3)(xiii), 
and  (a)(3)(xiv)  to  read  as  follows: 

§  372.10    Recordkeeping. 

(a)  *      *      * 

(3)  *      •      * 

(viii)  Documentation  supporting  the 
estimates  of  the  amounts  of  the  chemical 
entering  any  wastestream,  recycled  on- 
site,  entering  treatment  on-site,  sent  off- 
site  for  recycling  or  treatment,  and 
entering  any  wastestream  as  a  result  of 
remedial  actions,  catastrophic,  or  one- 
time events. 

(ix)  Documentation  supporting  the 
estimates  for  the  previous  year  and  the 
first  and  second  years  following  the 
reporting  year  of  the  amounts  of  the 
chemical  entering  any  wastestream  or 
otherwise  released  to  the  environment, 
recycled  on-site,  and  entering  recycling 
off-site.  Documentation  supporting  the 
estimates  for  the  previous  year  of  the 
amounts  of  the  chemical  entering 
treatment  on-site  and  sent  off-site  for 
treatment. 

(x)  Documentation  supporting  the 
validity  of  the  method  used  to  estimate 
the  amount  that  would  have  been 
generated  in  waste  if  source  reduction 
had  not  been  implemented,  and  the 
calculation  of  the  estimate  of  that 
quantity,  including  index  of  production 
or  activity  level  in  the  reporting  year  to 
prior  year  level. 

(xi)  Documentation  supporting  the 
indication  of  whether  changes  in 
accounting  practices,  estimation 
methods,  or  point  of  measurement 
occurred  in  the  reporting  year  versus  the 
previous  year. 

(xii)  Documentation  supporting  the 
indication  of  the  process  of  recycling 
used  on-site  and  off-site. 

(xiii)  Documentation  of 
implementation  of  source  reduction  and 
recycling  activities,  including  receipts 
for  new  capital  equipment 

(xiv)  Documentation  demonstrating 
how  the  production  ratio  or  activity 
index  was  calculated. 

•  *  *  •  • 

4.  In  S  372.85  by  adding  paragraph 
(b](16)(i)(C),  revising  paragraph 


(b){16)(ii)(B),  (b)(17)  and  (b)(18)  to  read 
as  follows: 

§  372.85    Toxic  chemical  release  reporting 
form  and  Instruction*. 

*  *  «  •  * 

(b)  *      •      * 

(16)*      *      * 

(i)*      •      • 

(C)  The  National  Pollution  Discharge 
Elimination  System  (NPDES)  number  of 
each  POTW  to  which  the  chemical  is 
transferred. 

•  *  •  •  • 

(ii)  *      *      * 

(B)  An  estimate  of  the  amount  of  the 
toxic  chemical  in  any  wastestream 
transferred  in  pounds  per  year  (transfers 
of  less  than  1,000  pounds  may  be 
indicated  in  ranges]  to  each  off-site 
location,  and  an  indication  of  the  basis 
for  the  estimate  and  an  indication  of  the 
type  of  treatment,  recycling,  or  disposal 
used. 

(17](i)  For  reports  applicable  to 
activities  for  reporting  year  1991,  the 
following  information  relative  to  on-site 
waste  treatment: 

(A)  An  indication  of  the  general  type 
of  wastestream  containing  the  reported 
chemical. 

(B)  The  treatment  method  applied  to 
the  wastestream. 

(C)  An  indication  of  the  concentration 
of  the  chemical  in  the  wastestream  prior 
to  treatment. 

(D)  An  estimate  in  percent  of  the 
efficiency  of  the  treatment  plus  an 
indication  of  whether  the  estimate  is 
based  upon  operating  data. 

(E)  An  indication  (use  is  optional)  of 
whether  treatments  listed  are  part  of  a 
treatment  sequence. 

(ii)  For  reports  applicable  to  activities 
for  reporting  year  1992  and  beyond,  the 
following  information  relative  to  on-site 
waste  treatment  and  recycling: 

(A)  The  following  information  relative 
to  on-site  waste  treatment  activities: 

[1]  An  indication  of  the  general  type 
of  wastestream  containing  the  reported 
chemical. 

[2)  An  estimate  of  the  amount  of  the 
reported  chemical  contained  in  the 
wastestream  and  entering  treatment. 

[3)  The  treatment  method  or  sequence 
of  methods  applied  to  the  chemical. 

[4)  An  estimate  in  percent  of  the 
efficiency  of  the  treatment  method,  or 
the  overall  efficiency  of  the  treatment 
sequence. 

(B)  The  following  information  relative 
to  on-site  waste  recycling  activities: 

[1)  An  indication  of  the  general  type 
of  wastestream  containing  the  reported 
chemical. 

(2)  An  estimate  of  the  amount  of  the 
reported  chemical  recycled. 


[3]  The  recycling  process  applied  to 
the  chemical. 

(18)  Source  reduction  and  recycling 
data  elements  as  follows: 

(i)  Amount  of  the  toxic  chemical,  in 
pounds  per  year,  entering  any 
wastestream  (or  otherwise  released  to 
the  environment)  prior  to  recycling. 
Ireatment,  or  disposal,  in  the  reporting 
year  and  the  prior  year,  and  the  amount 
expected  in  this  category  for  the  first 
and  second  years  following  the 
reporting  year. 

(ii)(A)  For  reports  applicable  to 
activities  for  reporting  year  1991.  the 
amount  of  the  toxic  chemical,  in  pounds 
per  year,  recycled  on-site  in  the 
reporting  year  and  the  prior  year,  the 
amount  expected  to  be  recycled  on-site 
in  the  first  and  second  years  following 
the  reporting  year,  and  an  indication  of 
the  recycling  process  used. 

(B)  For  reports  applicable  to  activities 
for  reporting  year  1992  and  beyond,  the 
amount  of  the  toxic  chemical,  in  pounds 
per  year,  recycled  on-site  in  the 
reporting  year  and  the  prior  year,  and  an 
estimate  of  the  amount  expected  to  be 
recycled  on-site  in  the  first  and  second 
years  following  the  reporting  year. 

(iii)  Amount  of  the  toxic  chemical,  in 
pounds  per  year,  sent  off-site  for  the 
purpose  of  recycling  in  the  reporting 
year  and  the  prior  year,  the  amount 
expected  to  be  sent  off-site  for  the 
purpose  of  recycling  in  the  first  and 
second  years  following  the  reporting 
year,  and  an  indication  of  the  recycling 
process  used. 

(iv)  Amount  of  the  toxic  chemical,  in 
pounds  per  year,  entering  treatment  on- 
site  in  the  reporting  year  and  the  prior 
year. 

(v)  Amount  of  the  toxic  chemical,  in 
pounds  per  year,  sent  off-site  for 
treatment  in  the  reporting  year  and  the 
prior  year. 

(vi)  Amount  of  the  toxic  chemical,  in 
pounds  per  year,  released  to  the 
environment  in  the  reporting  year  as  a 
result  of  non-routine  events  such  as 
remedial  actions,  catastrophic  events,  or 
one-time  events  not  associated  with 
production  processes.  This  amount 
should  not  be  included  in  the  total 
quantity  provided  in  paragraph  (b)(18)(i] 
of  this  section  for  the  reporting  year. 

(vii)  An  indication  of  whether  changes 
in  accounting  practices,  estimation 
methods,  or  factors  other  than  the 
implementation  of  source  reduction 
activities  affected  the  calculation  of  the 
estimate  provided  for  the  reporting  year 
in  paragraph  (b)(18)(i)  of  this  section. 

(viii)  An  indication  of  whether 
recycling  equipment  or  capacity  for  the 
reported  toxic  chemical  has  been  added 
in  the  reporting  year. 
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(ix)  Rabo  of  pn^dbction  io  tlie 
reporting  year  to  production  io  the  prior 
ye  v  or.  where  appropriate,  an  adivity 
index  based  on  aay  other  variable  thai 
is  die  primary  infkience  on  (he  anraunt 
of  the  toxic  dieaiical  entering  wastes  ia 
the  reporting  year  versus  the  prior  year. 

(x)  An  iadicatiali  of  u4e<h«'  source 
reduction  activities  were  applied  to  ihe 
reported  toxic  ch^nical,  and  3  so: 

(A)  Aa  adicatian  of  the  source 
reduction  activities  applied  to  the  toxic 
chemical  being  reported  aad  the 
methoda  uaed  to  iaeBti^  those 
activities.  I 

(B}  Amomt  of  tjte  toxic  chemical,  ia 
pounds  per  year,  tiiat  would  have 
entered  wastes  or]  bees  released  to  the 
eoviroiuneat  if  scarce  reduction  had  sot 
been  impienaenied.  and  an  indication  of 
the  method  uaed  Hi  estimate  that 
amount.  • 

iC]  Change  in  tUe  amount  of  the  toxic 
chemical  entering  Iwastes  or  released  to 
the  environment  ^ae  to  source 
reduction.  i 

(D]  A  listing  of  |l(3^  hazardous 
wastes  affected  by  the  same  source 
reduction  activities  as  applied  to  the 
reported  toxic  chonical. 

{£]  A  listing  of  qther  toxic  chemicals 
reported  under  EPCRA  section  313 
affected  by  the  same  source  reduction 
activities  as  applied  to  the  reported 
toxic  chemical. 

'  (F]  An  indication  of  whether  optional, 
additional  information  on  source 
reduction,  recycliijg,  or  poflulion  control 
activities  implemanted  in  the  reporting 
year  or  in  prior  ye  u^  for  the  toxic 
chemical  is  included  with  the  Form  R 
submittal. 

IFR  Doc.  91-22871  Fled  9-24-91;  8:45  am] 
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FEDERAL  COMMVNICATIONS 
COMMISSION 

47  CFR  Part  tS 

[ET  Dookat  Ma  91-169;  fCC  »1-t7«! 

Widespread  Implcrocntation  of  Home 
Automation  and  Coramunication 
Technaiogy 

agency:  Federal  <  kunmanications 

Comimssion. 

ACTION.  Proposed  rule. 


summary:  The  proposed  mie  wooU 
establish  a  umfonti  hmit  on  RF  energy 
that  can  be  conducted  into  the  AC 
p«wer  lines  by  carrier  ament 
transmitter!  openatii^  uBder  <7  CFB 
part  15.  The  exist^ndea:  (1)  Unfahiy 
restrict  carrier  curren*  transmitters  that 
operate  on  frequencies  below  450  kHz, 
thereby  impeding  pome  automation 


efforts;  and  [7]  may  not  provide 
adequate  and  appropriate  protection  to 
AM  broadcasting. 

The  proposed  rule  tvould  also  clarify 
the  television  interface  device 
requirements  in  47  CFR  part  IS  as  they 
apply  to  television  distribution  systems 
used  in  the  home.  The  existing  rules  are 
somewhat  confusing  and,  perhaps, 
unnecessaj-ily  restrictive. 

DATES:  Comments  must  be  sabmitted  on 
or  before  December  9, 1991,  reply 
comments  on  or  before  January  8, 1992. 

ADDRESSES:  Federal  Communications 
Commisston,  19W  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INPORMATION  CONTACT: 

David  Wilson,  Office  of  Engineering  and 
Technology,  (202)  65S-8138. 

SUPn^MEMIMRT  INFORMATION:  IbtS  IS  a 

summary  of  the  Cairaniasion's  notice  of 
proposed  rule  making  in  ET  Docket  No. 
91-269,  FCC  91-278,  adopled  September 
10, 19ffl  and  released  September  20, 
W91.  The  fun  text  of  this  decision  is 
available  for  inspection  and  copying 
dtning  normal  business  hours  in  the  TCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  "Hie 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  Downtown  Copy 
Center,  1114  21st  Street.  NW., 
Washington.  DC  20036.  (202]  452-1422. 

Summary  «f  ibe  Notice  of  Prapased  Bdh 
Making: 

1.  The  Commission  proposes  to  amend 
47  CFR  part  15  to  enable  the 
introduction  of  home  automation  and 
communication  systems.  This  proposaJ 
addresses  petitions  for  rule  making 
before  the  Coounission  filed  by  the 
Consumer  Electronics  Group  of  the 
Electronic  Industries  Association  ("EIA/ 
CEG"}  on  February  21, 199a  and  Smart 
House  Limited  Partnership  ("Smart 
House")  on  June  2a  199a 

2.  Industry  has  spent  several  years 
developing  standards  and  technologies 
that  take  a  new  approach  lo 
communicatians  systems  intended  for 
use  in  residences.  Sevecal  companies 
promise  substantial  benefits  with 
systems  that  integrate  a  'vari^  of  these 
functions.  For  example,  a  sing^  system 
coidd  be  used  to  help  piwent  fire  and 
theft,  to  efficiently  control  the  energy 
use  of  boBseboU  appUanoes,  and  to 
distribote  radio  and  television  signals 
thro4^0Dt  a  home.  0A/CXS  and  Smsnl 
Hoaae  each  filed  petitions  seeking  to 
modify  current  regulations  that  they 
believe  pose  impediments  te  4ie 
introduction  of  this  technology. 


EIA/CEG  Petition 

X  EIA/CEG  states  that  iU  home 
automation  system  uses  the  home's  AC 
power  lines  as  communications  links 
between  components  of  the  system. 
S\iA  systems  am  regulated  as  carrier 
current  systems,  as  defined  in  47  CFR 
15J^f).  EIA/CEG  stales  that  its  staadard 
calls  for  use  of  carrier  frequencies  below 
450  kHz.  EIA/CBG  notes  that,  under  the 
current  rules,  carrier  current  ^stems 
using  frequencies  below  450  kHz  are 
subject  to  a  conducted  limit  of  250 
microvolts.  EIA/CEG  notes  that  the 
Commission  completely  exempts  canier 
current  systems  operating  on 
frequencies  above 450  Idle  fpom  any 
conducted  limits.  A  test  report 
submitted  by  EIA/CEG  with  its  petition 
indicates  thai  the  propcoed  carrier 
current  system,  operating  below  450 
kHz.  woiild  not  interfere  with  AM  radia 
Accordin^y.  EiA/CEG  requests  that 
carrier  cnireBt  ayatBras  opeEating  below 
450  kHz  be  exempted  from  the  ppesent 
limits  on  conducted  emissions. 

4.  Echelon  Corporation  ("Echelon''J 
submitted  late-fied  comments  along 
with  a  tedmical  study  that  purported  to 
show  that  EIA/CEG  system  would resuft 
in  harmful  interference  to  AM 
broadcasting.  EIA/CEG  repKed  ■to 
Ediekm's  comments  with  a  study 
demonstrating  flnit  smh  interference 
docs  not  occur  when  carrier  current 
conducted  emissions  are  below  1000 
microvolts  in  the  AM  band.  EIA/CEG 
states  that  it  is  willing  to  accept  as  a 
compromise  a  limit  of  1000  microvolts 
for  spmious  and  harmonic  emissions  in 
the  AM  band.  The  National  Association 
of  Broadcasters  (NAfl)  also  submitted  a 
reply  to  Echelon  snpjporting  a  conducted 
limit  of  1000  -microvolts  in  the  AM  band 
for  non-broadcast  carrier  cnxrmt 
systems.  Adaptive  Networks,  Inc.. 
CyberLYNX.  Inlellon  Corporation,  and 
X-10  (USA).  Inc.  replied  to  Echelon's 
comment  by  indicating  that  they  did  not 
believe  flie  change  proposed  by  EIA/ 
CEG  posed  a  risk  of  interference. 
Bonneville  International  Corporation 
filed  reply  comments  in  support  of 
Echelon's  position,  claiming  that  EIA/ 
CECs  original  test  results  were  not 
valid  because  the  tests  were  conducted 
in  an  area  where  there  were  no  AM 
stations  operating  on  harmonic 
frequencies  of  Ihe  signal  under  test. 

Smart  House  Petitioa 

5.  In  Us  petition.  Smart  House  states 
that  it  is  designing  a  home  automation 
system  that  uses  coaxial  cable  as  the 
communications  link  between  video 
sources,  such  as  television  receiving 
antennas,  cabfle  television  systems. 
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video  casseH  reoorders.  and  televiuon 
sets  located  throughout «  home.  Smart 
House  contends  that  the  general  TV 
interface  device  (TVID)  output  signal 
linut  contained  tn  A7  CFR  part  15  is  not 
high  enoqgh  to  ensure  reliable 
distribution  of  television  signals 
throughout  a  home.  Smart  House  notes 
that  a€  dB  higher  limit  on  output  signals 
is  permitted  for  TViDs  used  as  master 
antenna  systems,  and  it  oontends  that  it 
system  is  in  fact  used  as  a  master 
antenna  system.  The  TVID  regulations 
describe  a  master  aBtenna  system  as 
including  oentral  distribulion  video 
systems  in  apartment  or  office  buildings. 

Discussion 

6.  We  recognize  that  there  is 
considerable  interest  in  the  new 
technology  offered  by  home  automatian 
and  communication  systems.  We  are 
initiating  this  rule  making  looking 
toward  removal  oT  unnecessary 
impedrments  to  these  systems  while 
examining  potential  concerns  about 
interference,  particularly  to  AM 
broadcasting. 

7.  WiHi  regard  to  fte  EIA/CBG 
petition,  we  note  that  there  had  been  no 
intent  to  exclude  carrier  current  systems 
operating  between  450  kHz  from  ftie 
exemption  from  power  line  conducted 
emissions  requirements.  This  was 
simply  an  oversight  in  crafting  the 
regulations.  The  rationale  Tor  the 
exemption  was  that  these  systems  are 
already  covered  by  Hmits  on  radiated 
emissions  as  described  in  47  CfS 
15.107(cJ  and  15.207(bJ.  Radiated 
emissions  emanating  from  the  power 
line  are  the  principal  interference 
mechanism  for  carrier  current  systems. 
Thus,  power  line  conducted  emissions 
requirements  were  deemed  unnecessary. 

8.  The  Echelon  and  EIA/CEG  studies 
show  that  radio  frequency  signals, 
conducted  through  the  AC  power  lines 
into  the  power  supply  of  an  AM 
receiver,  are  capable  of  causing 
interference  to  AM  broadcasting. 
However,  the  studies  do  nrt  prtrvide  any 
information  as  to  the  lerek  of  radiated 
emissions  caused  by  the  emissions 
conducted  on  and  radiated  from  the 
power  line.  Thus,  ive  are  unable  to 
determine  whether  cnir  radiated 
emissions  hmtts  would  have  proven 
sufficient  to  control  the  interference 
found  in  the  tests.  In  any  event,  we 
consider  protection  <}f  AM  broadcasting 
against  interference  to  be  a  high  priority, 
A  limit  on  conducted  emissions,  in 
addition  to  sur  current  radiated 
emissions  limitbs,  would  provide  added 
assurance  against  interference  to  AM 
broadcasting.  We  believe  the  £IA/<(XG 
study  accuntriy  pepresents  the 
interferenoe  potential  of  home 


automation  systems.  Accordmgly,  we 
are  proposing  to  limit  AC  power  Hne 
conducted  emissions  from  home 
automation  and  commimication  systems 
to  1000  microvolts  in  the  AM 
broadcasting  band  (535-1705  kHz],  as 
recommended  by  EIA/CEG  and  NAB. 
•We  mvite  comment  on  this  proposal. 

9.  We  find  no  basis  for  excluding 
other  carrier  current  systems  from  this 
same  limit.  Atxordingly,  we  are  also 
exploring  to  extend  onr  proposal  to 
encompass  all  carrier  current  systems 
having  emissions  falling  in  the  AM 
broadcasting  band.  However,  ^is  limit 
would  not  apply  to  transmissions 
intended  for  reception  by  AM  broadcast 
recervers,  such  as  those  of  low-power 
broadcast  and  campus  radio  stations, 
becanse  they  represent  desirable 
commimication  signalls.  We  also  are  not 
applying  this  limit  to  power  line  carrier 
systems  because  experience  has  shown 
that  the  existing  requirements  are 
adequate.  We  invite  oonrnient  on 
whether  the  proposed  conducted  jimit 
may  be  necessary  only  for  carrier 
current  systems  used  in  residential 
environments.  The  greater  separation 
between  carrier  current  systems  and 
AM  i<eceiverB  in  business  and  industrial 
environments  Boay  obviate  the  need  for 
a  conducted  "limit. 

10.  The  Smart  House  petition  calls  to 
fcght  ■#«  need  to  clarify  our  description 
of  a  master  antenna  system  in  the  TVID 
rules.  The  current  rules  suggest  that  only 
video  distribution  systems  in  large 
buildings,  such  as  hospitals,  office 
buildings,  and  apartment  buildings, 
qualify  as  master  antenna  systems.  We 
are  proposing  to  amend  47  CFR 
15.115(b)(3)  to  state  that  the  term  master 
antenna  refers  to  TV  interface  devices 
employed  for  central  distribution  of  all 
availat^le  over-the-air  TV  signals  to  all 
TV  broadcast  recervers  in  any  building. 
We  believe  the  TVID  master  antenna 
standards  will  provide  adequate 
interference  protection  in  residences. 
We  also  solicit  comment  on  whether  it  is 
necessary  to  maintain  the  lower  limit  for 
TVIDs  that  are  designed  to  serve  only 
one  TV  receiver,  such  as  video  cassettee 
recorders.  A  single  limit  could  avoid 
confusion  that  may  result  inattempUnig 
to  determine  whether  a  TVID  is 
designed  to  serve  only  one  or  multiple 
TV  receivers.  While  we  are  not 
proposing  to  change  the  output  limits  for 
TVIDs  to  match  Ihoae  df  roaster 
antennas,  we  note  that  if  we  were  to  do 
this.  It  may  %e  appropriafte  to  change  the 
TVID  transfer  switch  requirements  to 
match  those  of  master  antennas  as  well. 

11.  Initial  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  198a  SU^-C  803.  the 


Commission's  initial  analysiB  is  as 
follo»'s: 

L  Reason  for  Action:  The  ndes 
regarding  carrier  current  systems,  as 
well  as  those  for  TV  ioterface  devices, 
are  consistent  As  a  resuK,  they  are 
hindering  the  development  of  advanced 
home  automation  systems,  thereby 
depriving  the  general  pubhc  of  the 
potential  benefits  of  these  systems. 

11.  Objective:  Hie  objective  of  the 
proposed  rules  is  to  clarify  some  of  the 
regulations  that  affect  advanced  hone 
automation  systems,  thus  encouraging 
the  devekfmient  of  such  jysteuui  to  ^ 
ultimate  advantage  df  the  general  public. 

UL  Legal  Basir  Action  is  proposed  in 
accordance  with  sections  4(i),  302, 
303(e).  303(f).  303(g).  303(r]  and  303(s)  of 
the  Communicaitions  Act  of  1934,  as 
amended. 

IV.  Description,  pcAential  impact  and 
number  of  small  entities  affected:  The 
proposed  changes  in  the  regulations 
would  affect  a  maxioMim  of  SO  «maU 
entities.  Manufacturers  producing 
carrier  current  systems  that  are  not  for 
use  in  conjunction  with  standard  AM 
broadcast  recervers,  and  that  have 
conducted  amissions  in  the  535  kHz- 
1705  kHz  band  in  excess  of  IBOO 
microvolts,  will  be  reqvired  to  reduce 
their  conducted  emissions  in  the  AM 
broadcast  band.  This  could  result  in 
some  expense  to  diese  marrafarturers. 
There  would  be  no  cost  to 
manufacturers  of  AM  broadcast  carrier 
current  systems  and  power  line  carrier 
systems  because  they  would  not  be 
required  to  make  any  changes  to  their 
current  operations. 

V.  Recording,  record  keeping  and 
other  compliance  requirements:  AH 
carrier  current  transmitters  not  intended 
for  use  in  conjunction  with  AM 
broadcast  receivers  would  be  required 
to  demonstrate  that  conducted 
emissions  in  the  535  kHz-1705  kHz  band 
do  n<n«xceed  1000  microvolts. 

VI.  Federal  rules  that  overlap, 
duplicate  or  conflict  wrtfa  the  proposed 
rule:  None. 

VII.  Any  signfflcarrt  alternative 
minimizing  the  impact  on  small  entities 
and  consistent  with  the  stated 
objectives:  None. 

12.  Comment  Provisions.  Pursuant  to 
applicable  procedures  set  forth  in 

SS  1-415  and  1.419  of  the  Commission's 
rules.  47  CFR  1.415  and  1.419,  interested 
parties  may  file  comments  on  or  before 
Decembers,  1991  and  reply  comments 
on  or  before  January  8, 1982.  To  Ffle 
formally  in  this  proceeding,  you  must 
file  an  original  and  five  copies  of  afl 
comments,  reply  comments,  end 
supporting  comments,  ffyoa  want«ach 
Commissioner  to  receive  a  personal 
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send  comments  a\ 
Office  of  the  Seer 
Communications  I 
Washington.  DC : 
reply  comments ' 
public  inspection  I 
business  hours  in 


copy  of  your  comiients,  you  must  file  an 
original  plus  nine  icopies.  You  should 
p  reply  conunents  to 
ktary.  Federal 
commission. 
10554.  Comments  and 
fill  be  available  for 
luring  regular 
Ithe  Dockets  Reference 
Room  of  the  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  30554. 

13.  Ex  Parte  Ri^es — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  commant  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  jduring  the  Sunshine 
Agenda  period,  paovided  they  are 
disclosed  as  prov  ded  in  Commission 
rules.  See  general  y  47  CFR  1.1202. 
1.1203,  and  1.1206  a). 

14.  For  further  i  nformation  on  this 
proceeding  contai  t  David  Wilson, 
Technical  Standa  ds  Branch.  Office  of 


Engineering  and 
8138. 


List  of  Subjects  in 

Communicatior  s 
Television.  Home 

Part  15  of  title 
Federal  Regulations 
amended  to  read 


PART  15— RADIO  FREQUENCY 
DEVICES 


1.  The  authoritj 
continues  to  read 

Authority:  Sec.  4. 
Communications  A4t 
use.  154.  302,  303, 


echnology,  202-653- 


47  CFR  Part  15 


equipment, 
improvement. 

of  the  Code  of 
is  proposed  to  be 
IS  follows: 


citation  for  part  15 
as  follows: 

302.  303.  and  307  of  the 

of  1934.  as  amended,  47 
and  307. 


2.  Section  15.10^  is  amended  by 
revising  paragrap  i  (c)  to  read  as 
follows 

§15.107    Con<tuct*d  Umits. 

***** 

(c)  The  limits  si  lown  in  paragraphs  (a) 
and  (b)  of  this  sec  tion  shall  not  apply  to 
carrier  current  sy  items  operating  as 
unintentional  reailiators  on  frequencies 
below  30  MHz.  In  lieu  thereof,  these 
carrier  current  sy  items  shall  be  subject 
to  the  following  s  andards: 

(1)  For  carrier  current  systems 
containing  their  fundamental  emission 
within  the  frequency  band  535-1705  kHz 
and  intended  to  be  received  using  a 
standard  AM  broadcast  receiver  No 
limit  on  conducted  emissions. 

(2)  For  all  othej  carrier  current 
systems:  1000  uV [within  the  frequency 
band  535-1705  kHz. 

(3)  Carrier  current  systems  operating 
below  30  MHz  are  also  subject  to  the 
radiated  emission  limits  in  S  lS.109(e]. 


3.  Section  15.115(b)(3)  is  revised  to 
read  as  follows: 

§  15.1 15    TV  Interface  devices,  Including 
caMt  system  terminal  devices. 


(b)  *  •  • 

(3)  The  term  "master  antenna"  used  in 
this  paragraph  refers  to  TV  interface 
devices  employed  for  central 
distribution  within  a  building.  Such  TV 
interface  devices  must  be  designed  to: 

(i)  Distribute  multiple  television 
signals  at  the  same  time; 

(ii)  Distribute  such  signals  by  cable  to 
all  TV  broadcast  receivers  in  the 
building  in  which  they  are  installed;  and 

(iii)  Distribute  all  over-the-air  and.  if 
appropriate,  cable  signals. 

Note:  Cable-ready  video  cassette  recorders 
continue  to  be  subject  to  the  provisions  for 
general  TV  interface  devices. 
•         •         •         *         • 

4.  Section  15.207  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§15.207    Conducted  limits. 

«  *  *  *  • 

(b)  The  limit  shown  in  paragraph  (a) 
of  this  section  shall  not  apply  to  carrier 
current  systems  operating  as  intentional 
radiators  on  frequencies  below  30  MHz. 
In  lieu  thereof,  these  carrier  current 
systems  shall  be  subject  to  the  following 
standards: 

(1)  For  carrier  current  systems 
containing  their  fundamental  emission 
within  the  frequency  band  535-1705  kHz 
and  intended  to  be  received  using  a 
standard  AM  broadcast  receiver:  No 
limit  on  conducted  emissions. 

(2)  For  all  other  carrier  current 
systems:  1000  uV  within  the  frequency 
band  535-1705  kHz. 

(3)  Carrier  current  systems  operating 
below  30  MHz  are  also  subject  to  the 
radiated  emission  limits  in  §§  15.205  and 
15.209. 15.221. 15.223. 15.225  or  §  15.227. 
as  appropriate. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  91-23141  Filed  9-24-91;  8:45  am) 
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47  CFR  Part  63 

[CC  Docket  No.  91-273;  FCC  91-2S5] 

Notification  by  Common  Carriers  of 
Service  Disruptions 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  notice  of  proposed 
rulemaking  (NPRM)  seeks  comment  on 
the  Federal  Communications 
Commission's  proposed  amendment  to 
part  63  of  its  rules  governing  extension 
of  lines  and  discontinuance  of  service, 
by  carriers.  We  propose  to  add  S  63.100 
to  the  rules  to  require  that  selected 
facilities-based  common  carriers  notify 
the  Commission,  in  writing,  within  90 
minutes  of  the  commencement  of  the 
service  outage,  of  disruptions  to  the 
carriers'  service  that  affects  a 
substantial  number  of  customers  for  30 
minutes  or  more.  Recent  incidents  of 
facilities-based  common  carrier  service 
disruptions  demonstrate  that  the 
Commission's  informal  mechanisms  for 
gathering  information  about  network 
outages  are  inadequate.  The  proposed 
rule  amendment  is  designed  to  improve 
the  reporting  procedure  of  Carriers  with 
a  view  to  enhancing  service  reliability. 

dates:  Pursuant  to  §  1.415  of  the  rules, 
47  CFR  1.415,  interested  persons  are 
afforded  an  opportunity  to  participate  in 
this  rulemaking  proceeding  through  the 
written  submission  of  data,  views  or 
arguments.  The  Commission  requests 
comment  on  all  aspects  of  the  proposal 
and  the  specific  proposed  rule. 
Comments  must  be  filed  on  or  before 
November  26,  and  reply  comments  on  or 
before  December  30, 1991.  The 
requirements  for  filing  comments  in  a 
rulemaking  proceeding  are  contained  ih 
5  1.419  of  the  rules,  47  CFR  1.419. 
addresses:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abraham  A.  Leib.  Chief  (202)  634-1816, 
or  Jim  Ferris  (202)  634-1830.  Domestic 
Services  Branch.  Domestic  Facilities 
Division,  Common  Carrier  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  NPRM  in 
CC  Docket  No.  91-273,  FCC  91-285, 
adopted  September  16,  and  released 
September  19, 1991.  The  item  is 
available  for  inspection  and  copying 
during  normal  hours  in  the 
Commission's  Dockets  Branch  (room 
•230),  1919  M  St..  NW..  Washington.  DC. 
or  a  copy  may  be  purchased  from  the 
duplicating  contractor,  Downtown  Copy 
Center  (202)  452-1422, 1114  21st  St., 
NW.,  Washington,  DC  20036.  The  NPRM 
will  be  published  in  the  FCC  Record. 

QMS  Review 

The  following  collection  of 
information  contained  in  the  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h)). 
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Copies  of  this  submission  may  be 
purohased  from  the  Downtown  Copy 
Center  t202)  4Sr-t«22,  nM21stSt. 
NW..  Wnhingtoo.  DC  20036.  Persons 
wishing  to  comment  on  this  information 
collection  shovdd  direct  their  conuneats 
to  fonas  Nediardt  (2Q2)  395-M14.  Office 
of  Management  and  Budget  (OMB). 
room  3235  NEOB  Washington.  DC  20503. 
Copies  of  comments  Cled  with  OMB 
shall  be  sent  also  to  the  FederaJ 
Communications  Commission. 
Information  Resources  Branch, 
Paperwork  Reduction  Project,  room  416, 
Washington.  DC  20554.  For  further 
information  contact  Judy  Boley  at  the 
Commission,  (202)  632-7513. 

Title:  Amendment  of  part  63  of  the 
Commisston's  Rules  to  Provide  for 
Notification  by  Common  Carners  of 
Service  DisruptioBS. 

OMB  Number  None. 

Action:  Proposed  new  cdliection,  and 
amendment  of  rules. 

Respondents:  Businesses  or  olhers  iot 
profit 

Frequency  of  Response:  On  occasion 
and  other.  Initial  report  due  00  minutes 
after  service  disruption;  final  report 
required  30  days  thereafter. 

Estimated  Annual  Burden:  56 
responses:  2.3  hours  per  response;  129 
hours  total.  The  information  1o  "be 
furnished  is  generally  gathered  by 
carriers  after  outage  events,  so 
providing  it  to  the  Commission  should  • 
not  be  burdensome.  See  5  (TR  part  1320 
(53  PR  16616,  May  10, 196&). 

Needs  aad  Uses:1\tt  NHtM  solicits 
public  comment  on  the  Commission's 
proposal  to  amend  part  63  of  its  rules.  47 
CFR  part  63.  to  require  the  filing  of 
service  disruption  reports  by  aay 
facilities-based  conunon  carrier  that 
provides  access  service  or  that  provides 
interstate  or  international  telephone 
service.  Under  this  proposal  an  Initial 
Service  Disruption  Report  delivered  to 
Commission  headquarters,  by  facsimile 
or  other  record  means  within  90  minutes 
of  the  commencement  of  the  service 
outage,  wodd  be  required  when  such  a 
carrier  experiences  a  loss  of  telephone 
service  to  50,000  or  more  orf  its 
customers  or  voice  grade  equivalent 
circuits,  if  the  service  loss  contmues  for 
30  or  more  nunutes.  I^iirty  days  after  the 
incident,  carriers  would  be  required  to 
file  with  the  Chief.  Common  Carrier 
Bureau,  a  Final  Service  Disruption 
Report,  providing  all  available 
information  on  the  incident,  includiiig 
any  informatioQ  not  contained  in  their 
initial  reports. 

The  Commission  requests  comment  on 
all  aspects  of  the  proposal  and  the 
specific  proposed  rule,  and  has  offered  a 
number  of  questions  which  nttere^ed 
persons  may  address.  The  proposed 


reporting  requirement  should  permit  the 
Commission  to  detect,  in  a  more  prompt 
and  reliable  manner,  ibe  causes  and 
frequency  ol  mafor  f sHures  in 
telecommunications  services. 

Summary  of  NFRM 

1.  Recently,  a  number  of  incidents 
have  occurred  in  whidi  the  introduction 
of  new  technology  into  the 
telecommunications  infrastructure  has 
led  to  service  disruptions.  In  January  of 
1990.  for  example,  AT&T  experienced  a 
large  scale  service  failure  when 
software  used  with  its  Signaling  System 
7  .(SS7)  network  contained  a  coding 
error.  Other  ma)or  interexcbange 
carriers  also  have  experienced  outages 
associated  with  the  introduction  of  SS7. 
In  June  and  |uly  of  this  year,  local 
exchange  carriers  Pacific  Bell  and  Bell 
Atlantic  also  experienced  major 
outages.  Currently,  the  Commrssion  has 
no  systematic  way  by  which  to  become 
informed  quickly  of  aignificant  service 
disruptions  and  is  unable  todelensine 
whether  certain  kinds  of  technology  or 
equipment  threaten  service  reliability, 
the  proposed  rule  will  provide  a  vehicle 
by  which  the  Commission  will  better  be 
informed  of  telephone  network 
reliability,  including  the  steps  taken  by 
carriers  to  restore  service  and  to  prevent 
further  outages. 

2.  The  NPRM  proposes  to  amend  part 
63  of  the  rules  to  require  the  filing  of 
service  disruption  reports  by  any 
facilities-based  common  carrier  (hal 
provides  access  service  or  tiiat  provides 
interstate  or  international  telephone 
service.  Written  r^orts  would  be 
required  when  such  a  carrier 
experiences  a  loss  of  telephone  service 
to  50,000  or  more  of  its  customers  or 
voice  grade  equivalent  circuits,  if  the 
service  loss  continues  for  30  or  more 
minutes.  Carriers  would  be  required  to 
notify  the  Commission  within  W  minutes 
of  the  commencement  of  any  such 
service  outage.  An  Initial  Service 
Distruption  Report,  in  a  prescribed 
format,  would  be  served  on  the 
Commission's  Monitoring  Watch 
Officer,  on  duty  24-hours  a  day,  by 
facsimile  or  other  record  means 
delivered  to  Commission  headquarters. 
Thirty  days  after  theaervice  disruption, 
the  carrier  would  file  with  the  Oiief, 
Common  CHTrier  Bureau,  a  Final  Service 
Disruption  Report,  providing  all 
averifarfole  information  on  the  incident, 
including  any  information  not  contained 
in  its  Initial  Service  Disruption  Report. 

Regulatory  Flexibility  Analysis:  We 
certify  that  Ae  Regi/latory  Flexibility 
Act  of  1980  does  not  apply  to  this 
rulemaking  proceeding  because  if  the 
proposed  rule  ameiidBieirt  is 
promulgated,  there  will  not  be  a 


significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  in  section  fiOlf)  of 
the  Regulatory  Flexibility  Act  iWe 
Secretary  shall  send  a  oopy  «ff  this 
NPRM,  including  the  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  SmaM 
Business  Administration  in  accordaooe 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  Mo:  06-354. 
94  Stat  1164,  5  U.S.C.  601  et  eeg.  (1981). 

Ex  Parte  Presentations:  This  is  a 
nonrestricted  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  required 
by  Commission  rules.  See  generally  47 
CFR  1.1202. 1.1203  and  1.12061a). 

Legal  Basis:  Sections  1.  4,  201-205. 
218,  220  and  403  of  the  Communications 
Act  of  1934,  as  amended. 

List  of  SuhjecU  ^  ^  CFR  Part  6S 

Telephone  common  catrters.  Service 
disruptions.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commissions. 

Donna  R.  Seucy, 

Secretary. 

[FB  Doc  91-^142  Filed  9-24-91: 8:45  amj 

ituaw  cooc  a7u-o«^ 


.DEPARTMENT  Of  TRANSPORTATION 

Research  and  Special  Protrame 
Administration 

49  CFR  Part  192 

(Doctttt  Ne.PS-tn,l«eflioe  1] 

RIN  2tS7-AB  -n 

Gas  Oatherim  Una  Definition 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTKNtt  Notice  of  proposed  rulemaking. 

•UMMimv:  "nris  notice  proposes  to  revise 
the  deHnition  of  the  term  "gathering 
line"  so  that  fte  beginning  and  end  of  a 
gas  gathering  fine  are  cleariy  described. 
The  points  where  a  gas  gathering  line 
begins  and  ends  are  cojrfusing  under  the 
current  definition.  Mentifsring  these 
points  is  important  because  gathering 
lines  in  onshore  rural  locations  outside 
certain  areas  are  not  subject  to  the 
Federd  gas  pipeline  safety  standards, 
while  gas  transmission  and  distribution 
lines  in  diose  locations  are  subject  to 
the  standards.  T^e  proposed  definition 
of  gathering  line  would  include  pipelines 
used  to  transport  gas  from  die  first 
production  -faciHty  down  stream  from 
the  well  to  the  inlet  of  the  first  natural 


48506         Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Proposed  Rules 


i 


gas  processing  plantJ  the  point  of 
custody  transfer  of  tie  gas,  or  the  last 
point  downstream  wpere  gas  produced 
in  the  same  or  adjacent  production 
fields  is  commingledj  In  addition,  this 
notice  proposes  to  d(  fine  "production 
facility"  and  "produ<  tion  field." 

DATES:  Interested  pe"sons  are  invited  to 
submit  written  comn  ents  on  this 
proposal  by  Novemh  er  25. 1991.  Late 
filed  comments  will  I  >e  considered  to  the 
extent  practicable. 

ADDRESSES:  Commei  its  should  identify 
the  docket  and  notic !  numbers  and  be 
submitted  in  duplicate  to  the  Dockets 
Unit,  room  8417.  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..|Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:     ■ 
Cesar  De  Leon  on  (2*2)  386-1640.  This 
notice  and  all  dockeled  materials  are 
available  for  inspect  on  and  copying  in 
room  8421.  between  J:30  a.m.  and  5  p.m. 
each  working  day.  oi  telephone  the 
Dockets  Unit  on  (202 1  366-5046. 

SUPPLEMENTARY  INF<  »RMATtON: 
Problem 

As  a  general  conc(  pt  gas  gathering  is 
the  first  stage  of  pip<  line  transportation 
which  collects  gas  frim  production  sites 
for  subsequent  transmission  to 


distribution  systems 


The  Natural  Gas  Pipjline  Safety  Act  of 


1968  (49  App.  U.S.C. 


or  end  use  points. 


1671  et  seq.)  (the 


Act)  and  the  Federal  gas  pipeline  safety 
standards  (49  CFR  p^rt  192)  issued 
under  that  Act  do  nc  t  apply  to  the 
gathering  of  gas  in  niral  locations  that 
lie  outside  certain  pdpulated  areas  (49 
App.  U.S.C.  1671(3):  49  CFR  192.1(b)(2)). 
However,  both  the  s  atute  and  the  safety 
standards  apply  to  t  le  transmission  and 
distribution  of  gas  b  r  pipeline  in  those 
rural  locations.  Thus ,  to  determine 
whether  a  rural  gas  Pipeline  is  subject  to 
49  CFR  part  192.  ondmust  first 
determine  whether  tne  pipeline  is  a 
gathering  line. 

Operators  and  pioeline  safety 
enforcement  personnel  have  had 
difficulty  distinguishing  a  gathering  line 


or  distribution  line, 
because  part  192 


from  a  transmission 
This  difficulty  arose 
defines  the  term  "gathering  line"  with 
reference  to  a  "trani  mission  line"  or 
"main."  a  type  of  dii  tribution  line.  It 
then  defines  the  ten  i  "transmission 
line"  with  reference  to  a  gathering  line, 
and  defines  "distrib  ition  line"  with 
reference  to  a  gathe  ing  or  transmission 
line: 

"Distribution  line"  means  a  pipeline 
other  than  a  gatheri:  ig  or  transmission 
line. 


"Gathering  line"  means  a  pipeline  that 
transports  gas  from  a  current  production 
facility  to  a  transmission  line  or  main. 

"Transmission  line"  means  a  pipeline, 
other  than  a  gathering  line,  that: 

(a)  Transports  gas  from  a  gathering 
line  or  storage  facility  to  a  distribution 
center  or  storage  facility; 

(b)  Operates  at  a  hoop  stress  of  20 
percent  or  more  of  SMYS:  or 

(c)  Transports  gas  within  a  storage 
field. 

As  a  result  of  this  cross-referencing, 
the  point  where  a  gathering  line  ends 
and  transmission  or  distribution  begins 
is  often  subject  to  varying  interpretation. 
RSPA  believes  this  ambiguity  would  be 
eliminated  if  the  definition  of  "gathering 
line"  in  part  192  were  clearly  stated 
without  reference  to  transmission  or 
distribution  lines. 

Background 

In  an  effort  to  clarify  the  definition  of 
"gathering  line."  the  Office  of  Pipeline 
Safety  (OPS)  issued  a  notice  of  proposed 
rulemaking  (Docket  No.  OPS-31,  Notice 
74-7;  39  FR  34569)  on  September  20, 
1974,  which  proposed  the  following 
definition: 

'Gathering  line'  means  a  pipeline  that 
transports  gas  from  the  point  where  gas  is 
produced  to  the  end  of  any  treatment  or  other 
processing  necessary  to  make  the  gas 
generally  fit  for  consumers. 

Subsequently,  Notice  74-7  was 
withdrawn  because  OPS  determined,  as 
a  result  of  the  public  comments  and  a 
discussion  by  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC). 
that  many  words  and  phrases  were  open 
to  varied  interpretation.  For  example, 
produced  gas  containing  natural  gas 
liquids,  which  normally  would  be 
removed  by  processing,  might  be 
"generally  fit  for  consumers"  in  some 
cases  but  not  others.  Also,  the  word 
"treatment"  could  be  construed  to 
include  odorization  or  the  addition  of 
propane  to  natural  gas.  causing  some 
normal  transmission  or  distribution 
functions  to  become  gathering  under  the 
proposed  definition. 

The  problem  of  distinguishing  a 
gathering  line  did  not  abate  after  Notice 
74-7  was  withdrawn.  State  and  Federal 
enforcement  personnel  and  pipeline 
operators  interpreted  the  definition  of 
gathering  line  differently  from  each 
other.  Consequently,  OPS  continued  to 
try  to  develop  a  clear  definition  of 
"gathering  line." 

In  response  to  a  TPSSC  request  for 
information  in  1986,  OPS  asked  the 
National  Association  of  Pipeline  Safety 
Representatives  (NAPSR).  an 
association  of  state  pipeline  safety 
inspection  personnel,  for  comments 


concerning  the  extent  of  the 
interpretation  problem.  Responses  from 
NAPSR  members  indicated  that  in  the  30 
states  where  gathering  lines  exist,  there 
are  at  least  2,800  gathering  operators 
and  111.000  miles  of  gathering  lines  (as 
interpreted  by  the  states).  NAPSR 
members  from  five  states,  with  about  54 
percent  of  the  operators  of  gathering 
lines  and  75  percent  of  the  mileage, 
indicated  they  have  had  disagreements 
with  operators  over  classification  of 
rural  pipelines  as  gathering  lines  or 
transmission  lines.  Members  from  three 
of  these  states  indicated  that  the 
disagreements  were  too  numerous  to 
list.  One  NAPSR  member  indicated 
numerous  disagreements  with  two  major 
gas  gathering  and  transmission  pipeline 
operators  regarding  the  point  where  the 
gathering  line  ended.  Another  NAPSR 
member  indicated  continuing 
disagreements  over  the  classification  of 
various  segments  of  pipeline  operated 
by  one  of  the  largest  gas  gathering  line 
operators  in  the  U.S. 

Inspectors  from  the  five  regional 
offices  of  RSPA  have  had  many 
disagreements  with  pipeline  operators  in 
Alaska.  Arizona.  California.  Kansas, 
Kentucky,  Louisiana,  Michigan,  New 
Mexico,  Ohio,  Oklahoma.  Pennsylvania. 
Tennessee.  Texas.  West  Virginia,  and 
Wyoming  over  whether  various 
pipelines  are  designated  as  gathering  or 
transmission  lines. 

Because  both  RSPA  inspectors  and 
inspectors  in  states  with  a  majority  of 
gathering  operators  and  75  percent  of 
the  U.S.  gathering  line  mileage  have  had 
numerous  disagreements  with  pipeline 
operators  over  the  meaning  of 
"gathering  line,"  RSPA  believes  the 
problem  is  well  established. 

In  1983,  the  5th  Circuit  Court  of 
Appeals  interpreted  the  current 
definition  of  gathering  in  Hammon  vs. 
Southwestern  Gas  Pipeline.  721  F.  2d  140 
(5th  Cir.  1983).  In  that  private  action,  the 
Court  held  that  Southwestern  Gas  line 
known  as  the  "Worthington  Lateral" 
was  not  a  gathering  line.  In  reaching  its 
decision,  the  Court  was  forced  into 
making  two  interpretations  of  the  DOT 
definitions: 

(1)  A  production  facility  is  a  wellhead. 

(2)  To  be  a  gathering  line  a  pipeline 
must  connect  directly  to  a  production 
facility. 

Since  the  "Worthington  Lateral"  did 
not  attach  directly  to  a  gas  well  but 
rather  led  to  several  wells,  through  a 
block  valve,  the  Court  held  that  it  was 
not  a  gathering  line.  The  DOT  did  not 
participate  in  that  litigation. 
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Alternative  Definitions  Discussed  With 
Advisory  Conunittee 

Three  draft  proposed  definitions  of 
"gathering  line"  were  discussed  with 
members  of  the  TPSSC  at  a  meeting  held 
in  Washington,  DC  on  September  22, 
1987.  Two  of  these  proposed  dennitions 
which  were  developed  by  OPS  were 
based  solely  on  the  function  of  the  line. 
The  third  draft  proposed  defmition 
discussed  at  that  meeting  was  proposed 
by  the  State  pipeline  safety 
representatives  from  the  Southwest 
Region.  The  state  agencies  in  that 
region,  which  contain  a  large  portion  of 
the  gathering  lines  in  the  country, 
suggested  a  defmition  based  on 
function,  stress  level,  size,  and 
population  density.  The  TPSSC  deferred 
giving  an  opinion  pending  a  review  of 
any  further  draft  revisions  or  a  notice  of 
proposed  rulemaking. 

A  revised  draft  proposed  defmition 
developed  by  OPS  was  presented  and 
discussed  at  a  TPSSC  meeting  on 
September  13, 1988.  That  defmition  was 
based  on  function,  stress  level,  and  size. 
Under  it,  a  "gathering  line"  was 
proposed  to  be  defmed  as  a  pipeline  4 
inches,  or  less,  in  nominal  diameter 
operating  at  a  stress  level  of  less  than  20 
percent  of  SMYS  that  transports  gas 
from  a  production  facility.  During  that 
meeting  a  representative  from  American 
Petroleum  Institute  (API],  presented 
written  comments  on  the  draft  together 
with  letters  of  support  from  industry 
associations  and  state  agencies.  This 
document  is  in  the  docket.  The  API 
stated  that  the  proposed  defmition 
would  result  in  many  pipehnes  that 
were  classified  as  gathering  lines  being 
re-classified  as  transmission  pipelines.  It 
states  that  the  proposed  definition 
would  result  in  an  estimated  197,000 
additional  miles  of  existing  rural 
gathering  lines  being  re-classified  as 
transmission  pipelines  and  cost  the 
industry  $630,600,000  of  initial 
implementation  costs  and  recurring 
annual  compliance  costs  of  $105,000,000. 
API  argued  that  the  pipeline  safety 
benefits  of  the  proposal  are  minimal 
because  most  of  the  197,000  additional 
miles  would  be  located  in  rural  areas, 
where  there  is  little  risk  to  the  public 
from  the  operation  of  these  lines.  The 
TPSSC  voted  unanimously  that  the 
proposed  definition  was  not  technically 
feasible,  reasonable,  or  practicable. 

RSPA  met  with  several 
representatives  from  the  American 
Petroleum  Institute  and  the  Interstate 
Natural  Gas  Association  of  America  on 
January  31, 1989,  to  further  discuss  this 
issue.  Another  draft  proposed  definition 
was  developed  which  was  based  on  the 
function  of  the  line,  as  previously 


interpreted,  rather  than  being  based  on 
pipe  size  and  pressure.  This  proposed 
defmition  was  sent  to  the  state  pipeline 
safety  representatives  for  comments  in 
the  summer  of  1989,  which,  with  some 
minor  revisions,  is  the  proposed 
rulemaking  in  this  NPRM.  RSPA  again 
met  with  representatives  of  API  on 
November  6, 1990,  to  again  discuss  this 
defmition  as  well  as  the  definition  of 
"production  facility."  This  group 
supported  a  definition  that  was  based 
on  the  function  of  the  pipeline  as 
previously  interpreted.  The  API 
representatives  believed  that  such  an 
approach  would  result  in  few,  if  any, 
pipelines  that  had  previously  been 
classified  as  a  "gathering  line"  to  be  re- 
classified as  a  "transmission  line"  and 
would  result  in  minimal,  if  any,  costs  to 
industry. 

During  the  most  recent  discussion 
with  state  pipeline  safety 
representatives,  some  state  agencies 
expressed  a  desire  that  the  definition  of 
gathering  line  be  revised  so  as  to  add  a 
part  192  jurisdiction  a  significant 
number  of  pipelines  in  rural  areas  that 
transport  highly  toxic  sour  gas.  It  is  not 
the  intent  of  this  notice  to  extend  the 
jurisdiction  of  part  192  to  cover 
additional  pipelines.  RSPA  is  addressing 
the  safety  problems  associated  with 
transporting  sour  gas  by  pipeline  in  a 
separate  rulemaking  proceeding.  An 
advance  notice  of  proposed  rulemaking 
published  in  that  proceeding  (54  FR 
24361;  lune  7, 1989]  will  assist  RSPA  in 
determining  if  additional  or  more 
stringent  regulations  are  needed  for  gas 
pipelines,  including  gathering  lines,  to 
safeguard  the  public  against  the  hazards 
of  sour  gas. 

Proposal 

Most  gas  gathering  lines  have 
processing  plants  where  the  heavier 
hydrocarbons  are  removed  from  the  gas 
to  be  sold  separately.  Downstream  of 
the  processing  plant,  the  gas  is  in  a 
condition  fit  for  customers.  Beyond  the 
processing  plant,  the  gas  generally  is 
transported  for  delivery  to  a  distribution 
center;  in  some  instances  it  is  delivered 
directly  to  customers  through  service 
lines.  Produced  gas  may  reach  a 
processing  plant  through  one  or  a  series 
of  pipelines  of  the  same  or  different 
owners,  and  may  be  commingled  with 
gas  from  the  same  or  different 
production  fields. 

In  applying  the  current  gathering  line 
definition,  RSPA  has  always  interpreted 
a  gathering  line  to  end  at  the  outlet  of 
the  gas  processing  plant.  Five  such 
interpretations  during  the  period  1972- 
1990  are  included  in  the  docket.  These 
interpretations  are  consistent  with  the 
following  definition  of  "gathering 


system"  in  the  Manual  of  Oil  and  Gas 
Terms,  Williams  and  Meyers.  7th 
Edition  (1987). 

The  gathering  lines  (q.v.)  pumps,  auxiliary 
tanks  (in  the  case  of  oil),  and  other  equipment 
used  to  move  oil  or  gas  from  the  well  site  to 
the  main  pipeline  for  eventual  delivery  to  the 
refmery  or  consumer,  as  the  case  may  be.  In 
the  case  of  gas,  the  gathering  system  includes 
the  processing  plant  (if  any)  in  which  the  gas 
is  prepared  for  the  market 

In  addition,  the  processing  plant  and 
pipelines  upstream  from  the  first 
processing  plan  have  traditionally  been 
viewed  as  part  of  the  gathering  system 
by  the  Federal  Energy  Regulation 
Commission  (FERC]  and  its  predecessor 
the  Federal  Power  Commission  [Phillips 
Petroleum  Company,  (10  FPC  246,  277 
(1951)).  [Rev  don  other  ground,  205  F.2d 
706  (D.C.  Cir.  1953);  Reversal  affd,  347 
U.S.  672  (1954)).  Federal  Ener^ 
Regulatory  Commission  Pacific  Offshore 
Pipeline  Company.  (18  FERC  |61.070 
(1982)].  Pacific  Offshore  Pipeline 
Company  and  Exxon  Corporation 
(Docket  CP  74-35  and  CJ  79-533  (March 
17, 1981)].  Pacific  Offshore  Pipeline 
Company  and  Exxon  Corporation  (15 
FERC  ^61,235  (June  8. 1981]]. 

The  TPSSC  reviewed  a  draft  of  this 
NPRM  on  September  12. 1989  which 
included  the  processing  plan  in  the 
definition  of  "gathering  line."  The 
Committee  membership  was  concerned 
whether  the  Department  had  legal 
authority  to  end  a  gathering  line  at  the 
outlet  of  the  natural  gas  processing 
plant,  thereby  including  the  natural  gas 
processing  plant  as  part  of  the  gathering 
system.  Industry  commenters  at  that 
TPSSC  meeting  contended  that  the 
natural  gas  plant  should  not  be  part  of 
either  the  gathering  or  the  transmission 
pipeline  system.  A  "Position  Paper" 
dated  May  2. 1989,  regarding  the 
"Applicability  of  Natural  Gas  Pipeline 
Safety  Act  of  1968  (NGPSA)  and 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (HLPSA)  to  gas  processing  plants" 
was  presented  at  that  meeting  by  a 
representative  of  the  Gas  Processors 
Association  (GPA).  The  document  is  in 
the  docket.  In  it,  the  GPA  contends  that 
although  "(t]he  NGPSA  defines  'pipeline 
facilities'  as  (including)  *  *  *  the 
treatment  of  gas  during  the  course  of 
transportation*  *  *' 49  U.S.C.  1671(4]". 
the  term  "treatment  of  gas"  should  not 
include  gas  processing  plants.  The  GPA 
Position  Paper  drew  a  distinction 
between  "treatment  of  gas"  and 
"processing  of  gas,"  asserting  that  the 
"treatment  of  gas"  refers  to  the  removal 
of  constituents  (e.g.,  carbon  dioxide, 
hydrogen  sulfide,  water  etc.]  which 
interfere  with  safe  and  efficient  handling 
of  gas  while  "processing  of  gas"  usually 
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refers  lo  the  removal  of  constituents 
from  the  gas  stream  (eig-  liqiiefiable 
hydrocarbons,  heliumjetc.)  which  have 
a  higher  economic  value  when  sold 
separately.  Therefore.'the  GPA  does  not 
believe  that  gas  processing  plant 
facilities  are  included  within  the  NGPSA 
definition  of  pipeline  fticilities  and 
asserts  that  the  Deparnnent  has  no 
statutory  authority  to  regulate  gas 
processing  plants.        | 

RSPA  disagrees  thai  the  "treatment  of 
gas"  does  not  include  the  processing  of 
gas.  Under  the  GPA  interpretation  of  the 
term  "treatment  of  gai"  RSPA  could 
only  regulate  the  gas  tt«atment 
performed  at  the  production  facilities. 
Since  we  have  generally  held  operations 
of  production  ^ilitiei  to  be  excluded 
from  regulation  as  not| involved  in 
transportation,  the  GPjA  interpretation 
would  exclude  all  "trejatment  of  gas" 
from  regulation  contrary  to  the  language 
of  the  statute. 

Nonetheless,  becaufe  the  current 
regulations  in  part  193  are  not  directly 
applicable  to  processing  plants  and 
because  OSHA  has  pnoposed  extensive 
regulations  that  wouldcover  these 
processing  plants  (55  FR  29150;  July  17, 
1990).  under  the  proposed  definition,  a 
"gathering  line"  woui(l  not  include 
processing  plants.  Under  the  proposed 
defmition,  a  "gathering  line"  would  end 
at  the  inlet  of  the  first^natural  gas 
processing  plant  downstream  from 
production  that  remoMJes  liquefied 
petroleum  gases  or  otier  natural  gas 
liquids  from  the  gas  sream  for 
commercial  reasons.  However,  RSPA 
may  re-examine  this  iftsue  at  a  later  date 
if  the  OSHA  rules  do  tiot  adequately 
address  pipeline-relat^  safety  concerns 
at  processing  plants. 

Not  all  plants  that 
processing  function, 
considered  gas  procc 
accordance  with  the  droposed 
definition.  Natural  gat.  depending  on  the 
volume  of  gas  transported  and 
temperature  differentials,  will  form  light 
hydrocarbons  while  hjeing  transported  in 
the  transmission  pi[ 
the  recurring  compr 
subsequent  pressure 
plants,"  as  used  in  th^ 
industry,  are  located 
transmission  lines  fotj  the  purpose  of 
extracting  these  neww  formed  light 
hydrocarbon  liquids  vom  the  gas.  These 
"straddle  plants"  are  pot  considered  gas 
processing  plants  as  ttsed  in  the 
proposed  definition  of  "gathering  line" 
because  these  plants  brovide  only 
supplementary  re-processing  of  the  gas 
necessary  to  the  tranfmission  rather 
than  the  gathering  of  gas.  Furthermore, 
since  these  straddle  olants  are  located 


srform  a 
jwever,  are 
^sing  plants  in 


ines  because  of 
ion  and 

ps.  "Straddle 
gas  pipeline 
djacent  to  gas 


along  the  transmission  pipeline  and  will 
not  be  the  first  natural  gas  processing 
plant  used  to  remove  liquefied 
petroietim  gases  or  natural  gas  liquids 
on  the  gathering  line,  they  should  not  be 
considered  a  processing  plant.  A 
processing  plant,  according  to  the 
proposed  gathering  line  definition, 
would  be  located  at  the  beginning  of  a 
transmission  line  (i.e..  at  the  end  of  a 
gathering  line). 

While  most  gathering  lines  have 
processing  plants,  there  is  a  small 
percentage  of  gathering  lines  that  do  not 
have  such  plants.  When  there  is  no 
processing  plant,  RSPA  proposes  to 
define  the  end  of  a  gathering  line  as  the 
point  where  custody  of  the  gas  is 
transferred  to  others  who  then  transport 
the  gas  by  pipeline  to  a  distribution 
center,  storage  facility,  or  industrial 
consumers.  These  delivery  points  for  the 
transported  gas  are  characteristic  of  the 
delivery  points  in  the  definition  of 
"transmission  line."  Such  custody 
transfer  normally  would  be  to  a 
transmission  company,  but  it  may  be  to 
a  separate  operating  entity  of  the  same 
company.  Transfers  usually  occur  at  a 
meter. 

Although  typically  a  natural  gas 
processing  plant  or  point  of  austody 
transfer  will  mark  the  end  of  gathering, 
there  is  a  very  small  percentage  of 
produced  gas  that  does  not  move 
through  processing  plants  or  change 
custody  downstream  as  described 
above.  As  a  basis  for  determining  the 
end  of  gathering  in  that  event  RSPA 
examined  two  other  tests  that  FERC 
apphes:  The  "primary  function"  test 
[Ben  Bolt  Gathering  Company.  26  F.P.C. 
825,  827  (1961),  affd  323  F.  2d  610  I5th 
Cir.  1963),  and  the  "central-point-in-the- 
field"  test  [Barnes  Transportation,  Inc. 
18  F.P.C  360  (1957)). 

The  "primary  function  '  test  is  a 
determinative  procedure  based  on 
several  indicia  FERC  has  found  common 
to  gathering:  (1)  Pipe  diameter  and 
length.  (2)  location  of  compressors  and 
processing  plants,  (3)  extension  of  the 
facility  beyond  the  central  point  in  the 
field,  (4)  location  of  wells  along  the 
facility,  and  (5)  geographical 
configuration  of  the  system.  [Farmland 
Industries.  Inc..  23  FERC  61,063  (1983).) 
The  "central-point"  test  attempts  to 
measure  where  the  separate  and  various 
lateral  lines  in  a  production  field  bring 
gas  to  a  central  point  for  delivery  to  a 
single  line.  Beyond  this  point,  gathering 
has  ended  for  that  production  field  and 
the  single  line  is  more  an  extension  of 
the  downstream  transmission  facility 
than  a  line  collecting  gas  from  wells. 
Although  FERC  applies  both  tests  on  a 
case-by-case  basis,  because  the 


"central-point"  test  is  more  objective. 
RSPA  believes  that  for  purposes  of  this 
rule,  it  provides  a  better  basis  for  a 
definition  of  the  end  of  the  gathering  of 
gas. 

RSPA  believes  that  the  concept  of  a 
central  point  is  represented  by  the  point 
of  last  commingling  of  gas  transported 
from  separate  production  facilities  in  a 
single  production  field  or  adjacent 
production  fields.  Thus,  RSPA  is 
proposing  that,  in  the  absence  of  a 
downstream  processing  plant  or  point  of 
custody  transfer  described  above,  a 
gathering  line  be  defined  to  end  at  the 
last  point  downstream  from  a 
production  facility  where  the  produced 
gas  is  commingled  with  gas  produced  in 
the  same  production  field  or  two 
adjacent  production  fields.  Adjacent 
fields  are  fields  that  are  next  to  each 
other  but  are  not  iii  contact  with  each 
other.  Comments  are  requested  if  the 
term  "adjacent"  is  adequate  criteria  to 
use  in  identifying  the  end  of  the 
gathering  line  in  this  situation.  A 
"production  field"  would  be  defined  as 
an  area  underlaid  by  at  least  one 
reservoir  containing  natural  gas  or 
natural  gas  associated  with  crude  oil. 

Exceptions  to  "Gathering  Line" 

The  proposed  definition  includes  three 
limitations  to  pipelines  that  may  fit  the 
definition  of  gadiering  line  discussed 
above.  First,  once  produced  gas  reaches 
the  appropriate  gathering  end  point 
described  above,  a  pipeline  that 
transports  the  gas  beyond  that  end  point 
would  be  either  a  transmission  line  or 
distribution  line  as  defined  by  part  192. 
If  a  pipeline  is  designated  as  a 
transmission  line  or  distribution  line,  no 
portion  of  it  may  be  redesignated  as  a 
gathering  line  even  if  further 
,  commingling  of  gas  occurs  downstream. 
For  example,  further  downstream,  a 
transmission  or  distribution  line  may 
join  lateral  pipelines  transporting  gas 
from  one  or  more  production  fields. 
Under  the  proposed  definition  of 
gathering  line,  these  laterals  would  be 
gathering  lines  if  there  is  no  gathering 
end  point  on  the  lateral  upstream  from 
the  junction  with  the  transmission  line, 
and  the  lateral  gathering  line  would 
terminate  at  the  junction  with  the 
transmission  or  distribution  line.  Even  if 
laterals  are  classified  as  gathering  lines, 
however,  their  commingHng  with  gas 
from  a  transmission  or  distribution  line 
would  not  change  any  segment  of  the 
transmission  or  distribution  line  to  a 
gathering  line.  Under  this  concept,  a 
pipeline  would  not  lose  its  classification 
as  a  transmission  or  distribution  line 
upon  joining  a  lateral  gathering  line. 
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Secondly,  if  downstream  from  a 
production  facility,  there  is  no 
processing  plant,  no  custody  transfer  of 
gas,  and  no  commingling  with  gas 
produced  in  the  same  field  or  two 
adjacent  fields,  then  under  the  proposed 
definition  the  pipeline  that  transports 
gas  from  the  outlet  of  that  production 
facility  would  not  be  a  gathering  line. 
Consequently,  it  would  be  either  a 
transmission  or  distribution  line.  This 
situation  might  occur  where  gas  is 
transported  from  a  production  facility  to 
a  distribution  center  through  a  pipeline 
operated  by  the  distribution  company. 
Another  situation  might  occur  where  gas 
is  transported  to  a  consumer  from  a 
production  facility  through  a  pipeline 
owned  by  the  consumer. 

Thirdly,  because  the  criteria  proposed 
to  delineate  gathering  lines  could 
inadvertently  result  in  classifying  some 
interstate  transmission  facilities  as 
gathering,  language  is  proposed  to 
expressly  exclude  from  the  defmition  of 
gathering  line  any  pipeline  facility 
subject  to  FERC  jurisdiction  under  the 
Natural  Gas  Act  (15  U.S.C.  717  et  seq.). 
Under  the  Natural  Gas  Pipeline  Safety 
Act  of  1968,  "interstate  transmission 
facilities"  are  defmed  as  all  pipeline 
facilities  used  in  the  transportation  of 
gas  that  are  subject  to  FERC  jurisdiction 
under  the  Natural  Gas  Act,  other  than 
certain  direct  sales  lines.  The  Natural 
Gas  Act  does  not  apply  to  gathering 
lines.  Thus,  care  must  be  taken  not  to 
defme  interstate  transmission  facilities 
subject  to  FERC  jurisdiction  as  gathering 
lines. 

Production  Facility 

The  proposed  gathering  line  defmition 
includes  any  pipelines  or  part  of  a 
connected  series  of  pipelines  used  to 
transport  gas  from  a  well  or  the  first 
production  facility  where  gas  is 
separated  from  produced  hydrocarbons, 
whichever  is  farther  downstream.  This 
conforms  with  S  192.1(b)  which 
established  the  extent  of  applicability  of 
Part  192  on  the  outer  continental  shelf, 
as  well  as  establishing  a  similar 
demarcation  line  in  state  waters.  The 
gathering  system  niay  include  several 
production  facilities,  such  as  free-water 
knockout,  dehydrator,  scrubber,  heater- 
treater,  and  similar  production 
equipment.  A  flow  line  connects  a 
wellhead  to  the  first  production  facility 
downstream  from  a  well.  RSPA 
proposes  the  following  defmition  of 
"production  facility": 

"Production  facility"  means  (1)  piping  or 
equipment  used  in  the  production,  extraction, 
recovery,  treatment,  separation  or  lifting  of 
gas  from  the  ground:  or  (2)  associated 
measurement,  storage  of  petroleum  liquids, 
field  compression,  gas  lift,  gas  injection,  or 


fuel  gas  systems  that  are  used  in  the 
production  of  gas. 

This  defmition  is  based  on  the 
definition  of  "production  facility"  in  49 
CFR  195.2  and  on  the  concept  that 
"production"  is  the  process  of  producing 
gas  and  oil  from  the  ground.  The 
production  facilities  will  vary 
significantly  in  different  production 
fields  depending  on  the  condition  and 
methodology  of  the  gas  or  oil  being 
produced.  Also,  a  production  well  can 
produce  oil  and  gas  and  the  gas  is 
separated  using  the  production  facilities. 

It  should  be  noted  that  only  those 
facilities  associated  with  extracting  gas 
from  the  ground  and  preparing  it  for 
transportation  by  pipeline  are 
"production  facilities."  For  example, 
storage  and  measurement  facilities  in 
use  at  the  production  site  are 
"production  facilities,"  but  storage  and 
measurement  facilities  in  use  in  other 
parts  of  a  pipeline  system  are  not 
production  facilities  which  are  not 
related  to  the  production  and  extraction 
process.  Further,  the  term  "production 
facility"  applies  only  to  gas  production 
from  wells  and  does  not  include  gas 
manufacturing  facilities. 

Impact  Assessment 

RSPA  has  considered  the  impact  of 
this  rulemaking  on  pipeline  operators 
who  have  historically  treated  pipelines 
as  gathering  lines  exempt  from  part  192, 
but  which  could  be  re-classified  under 
the  proposed  definition  of  "gathering 
line."  RSPA  believes  that  there  would  be 
very  few  of  these  pipelines  because  the 
proposed  definition  is  very  similar  to  the 
way  the  current  definition  of  "gathering 
line"  has  been  interpreted  and  enforced 
over  the  past  twenty  years.  If  there  are 
any  pipelines  that  are  re-classified  as 
transmission  pipelines,  those  lines 
would  only  be  subject  to  the  operating 
and  maintenance  requirements  and 
RSPA  will  assist  the  pipeline  operator  in 
overcoming  any  problems  encountered 
in  complying  with  those  regulations. 

If  a  gathering  line  is  re-classified  as  a 
transmission  line,  that  pipeline  would  be 
subject  to  the  reporting  requirement  in 
part  191.  RSPA  seeks  comments  on  how 
many  miles  of  pipelines  currently 
classified  as  gathering  lines  would  have 
to  be  reclassified  as  transmission  lines. 
Have  these  pipelines  been  the  subject  of 
dispute,  between  the  pipeline  operator 
and  state  or  federal  enforcement 
personnel?  RSPA  also  seeks  comments 
on  any  costs  associated  with 
reclassification. 

This  proposed  rule  is  considered 
nonmajor  under  Executive  Order  12291 
because  the  proposed  definition  of 
"gathering  line"  is  generally  consistent 


with  RSPA's  interpretations  and 
enforcement  practices  regarding 
gathering  lines,  and,  therefore  will  not 
result  in  an  annual  effect  of  the  economy 
of  $100  million  or  more  and  will  not 
result  in  a  significant  increase  in 
consumer  prices.  The  proposed  rule  is 
significant  under  Department  of 
Transportation  procedures  (44  FR  11034) 
because  the  definition  has  been  the 
subject  of  litigation.  RSPA  believes  that 
a  full  Draft  Evaluation  is  not  necessarv. 
because,  if  adopted,  the  proposed 
definition  will  have  minimal  economic 
impacts.  In  addition,  the  rule  will  reduce 
the  confusion  over  classification  of 
certain  pipelines  located  in  rural  areas. 
RSPA  welcomes  comments  on  the 
economic  impact  of  this  rule. 

Based  on  the  facts  available 
concerning  the  impact  of  this  rulemaking 
action,  I  certify  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  that  the 
action,  if  adopted  as  final,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule,  does  not  amend 
current  reporting  and  recordkeeping 
requirements.  Because  this  rule  is 
consistent  with  agency  interpretation, 
RSPA  believes  that  this  proposed 
rulemaking  will  have  a  negligible  effect 
on  the  reporting  and  record  keeping 
currently  required  in  gas  pipeline  safety 
regulations. 

Federalism  Assessment 

RSPA  has  analyzed  this  proposed  rule 
in  accordance  with  the  criteria  and 
principles  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  Federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment.  In  clarifying  the 
definition  of  gathering  line  this  proposed 
rule  will  assist  the  State  Pipeline  Safety 
representatives  to  discharge  their 
responsibilities  under  the  Federal/State 
Pipeline  Safety  Program.  None  of  the 
states  participating  with  RSPA  in 
enforcing  part  192  wishes  to  assert  its 
own  definition  of  gathering  line. 
Moreover,  a  variety  of  definitions  at  the 
state  level  would  not  be  consistent  with 
the  policy  of  the  NGPSA  to  get  a 
minimum  National  floor  for  safety. 

List  of  Subjects  in  49  CFR  Part  192 

Gathering  line.  Pipeline  safety. 
Production  facilities.  Transmission  line. 

RSPA  proposes  to  amend  part  192  of 
title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  part  192 
continues  to  read  as  set  forth  below: 
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Authority:  49  App.  U:  >.C.  1672  and  1804;  48 
CFRl.53. 

Z  Section  192.3  would  be  amended  by 
revising  the  defmitio*  of  gathering  line, 
and  by  adding  definil  ions  oi  production 
facility  and  productii  <n  field  as  follows: 

§192.3    0«finWons. 


Gathering  line  mee  ns,  except  as 
provided  in  paragraph  (4),  any  pipeline 
or  part  of  a  connected  series  of  pipelines 
used  to  transport  gas  |  from  a  well  or  the 
first  production  facility  where  gas  is 
separated  from  produced  hydrocarbons, 
whichever  is  farther  downstream,  to  an 
applicable  end  point  described  in 
paragraphs  (1),  (2),  on  (3)  below: 

(1)  The  inlet  of  the  first  natural  gas 
processing  plant  usee  to  remove 
liquefied  petroleum  g  ises  or  other 
natural  gas  Hquids 

(2)  If  there  is  no  na 
processing  plant,  the 
custody  of  the  gas  is 
others  who  transport 

(i)  A  distribution  cdnter; 
(ii)  A  gas  storage  f<  cility;  or 
(iii)  An  industrial  c  )nsumer 

(3)  If  there  is  no  na  ural  gas 
processing  plant  or  p  tint  where  custody 
of  the  gas  is  so  transf  ;rred.  the  last  point 
downstream  where  gas  produced  in  the 


ural  gas 
joint  where 
ransferred  to 
it  by  pipeline  to: 


same  production  fielc 


production  fields  is  ci  tmmingled. 

does  not  include 
that  transports  gas 


(4)  A  gathering  line  ( 
any  part  of  a  pipeline  I 
downstream — 

(i)  From  the  end  pojnts  in  (1).  (2),  or  (3) 
in  this  definition: 

(ii]  From  a  productfsn  facility,  if  no 
end  point  exists;  or 

(iii)  In  any  interstate  transmission 
facility  subject  to  the  jurisdiction  of  the 
Federal  Energy  Regul  atory  Commission 
under  the  Natural  Ca^  Act  (15  U.S.C.  717 
etseq.). 


cf 


Production  facility^ 
equipment  used  in  th 
extraction,  recovery 
separation  or  lifting 
ground;  or 

(2)  associated 
of  petroleum  liquids 
gas  lift,  gas  injection 
that  are  used  in  the 

Production  field ... 
underlaid  by  at  least 
containing  natural  ^ 
associated  with  cm 


Igaj 


id! 


or  two  adjacent 


eans  (1)  piping  or 
production, 
treatment, 
gas  from  the 


meai  urement,  storage 
leld  compression, 
or  fuel  gas  systems 
production  of  gas. 
mi  lans  an  area  that  is 


one  reservoir 
or  natural  gas 
oil. 


Issued  in  Washington.  DC  on  Septetaber  19, 
1991.  under  authority  delegated  by  49  CFR 
part  100,  appendix  A. 
Geoife  W.  Tenfey,  Jr.. 
Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  91-23015  Filed  9-24-91;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1180 

[Ex  Parte  No.  282  (Sub-No.  12)1 

Transf  ar  or  Operation  of  Lines  of 
Railroads  in  Reorganization 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  proposes  to 
revise  the  regulations  in  49  CFR  part 
1180  subpart  B  by  (1)  removing  obsolete 
references  to  transactions  under  45 
U.S.C.  904(b)  and  915(b);  (2)  updating  the 
procedures  and  information 
requirements;  and  (3)  making  them 
apply  exclusively  to  applications  to 
transfer  and  applications  for  authority  to 
operate  the  rail  lines  of  bankrupt 
railroads  under  plans  of  reorganization 
under  IIU.S.C.  1172. 
DATES:  Comments  must  be  submitted  by 
October  25. 1991. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  282  (Sub-No.  12)  to:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call  or 
pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215.  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  It  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1180 

Railroads. 

Decided:  Septeint>er  11, 1991. 
By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett  Commissioners  Simmons. 


Phillips,  and  McDonald.  Commissioner 

McDonald  commented  with  a  separate 

expression. 

Sidney  L  Strickland,  |r.. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1180 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  t180— RAILROAD  ACQUISITION. 
CONTROL,  MERGER, 
CONSOUDATION  PROJECT, 
TRACKAGE  RIGHTS,  AND  LEASE 
PROCEDURES 

1.  The  authority  citation  for  part  1180 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  49  U.S.C.  10321. 10505. 11341. 
11343-11346;  5  U.S.C.  553  and  559;  and  11 
U.S.C.  117i 

2.  Subpart  B  of  part  1180  is  proposed 
to  be  revised  to  read  as  follows: 

Subpart  B— Transfer  or  Operation  of  Lines 
of  Railroads  in  Reorganization 

Sec. 

1180.20  Scope. 

1180.21  Definitions. 

1180.22  Contents  of  the  application 

1180.23  i^ocedures. 

§1180.20    Scope. 

(a)  The  procedures  in  this  subpart 
govern  applications  under  11  U,S.C  1172 
for  the  transfer  or  operation  of  lines  of 
bankrupt  railroads  under  a  plan  of 
reorganization. 

(b)  Transfer  or  operation  of  lines  of 
bankrupt  railroads  not  under  a  plan  of 
reorganization  are  governed  by  the 
procedures  in  subpart  D  of  part  1150  of 
this  chapter  if  the  buyer  or  operator  is 
not  a  railroad  or  Subpart  A  of  this  part  if 
the  buyer  or  operator  is  a  railroad. 

§1180.21    Definitions. 

(a)  Applicant.  The  parties  initiating  a 
transaction. 

(b)  Applicant  carriers.  Applicant,  all 
carriers  related  to  applicant,  and  all 
other  carriers  involved  in  the 
transaction. 

(c)  Bankruptcy  Court  The  Bankruptcy 
Court  having  jurisdiction  over  Seller's 
bankruptcy. 

(d)  Buyer.  The  acquiring  entity,  and 
all  carriers  related  to  the  acquiring 
entity. 

(e)  Railroad  Any  common  carrier  by 
railroad  as  defined  in  49  U.S.C. 
10102(17)-(18). 

(f)  Seller.  The  bankrupt  railroad. 

§1180.22    Contents  Of  the  application. 

Unless  waived,  the  application  must 
include  the  following  information  in  the 
form  of  verified  statements.  All 


Fedbral  Ragiater  /  Vol.  56.  Na  M6  /  Wednesday,  September  25.  1991  /  Proposed  Rules         48511 


testimony  must  be  £Ued  and  «enred  with 

each  application. 

(a)  Infonaation  about  appiicanL  {1} 
Applicant's  full  name  and  address. 

(2)  The  name,  address,  and  telepbone 
number  of  apptlcant's  representative  to 
receive  correspondence  about  the 
application. 

(3]  Whether  applicant  is  a  common 
carrier  by  railroad  or  has  been 
organized  to  implement  the  proposal  for 
which  approval  is  being  sought. 

(4)  Whether  the  rail  line  will  be 
operated  by  appHcant.  If  not,  the 
operator  must  join  in  the  application  and 
provide  all  information  required  for  an 
applicant  If  the  operator  has  not  yet 
been  selected,  state  who  is  being 
considered. 

(5)  if  applicant  is  a  corporation,  the 
names  and  addresses  of  its  of^Roers  and 
directors. 

(b)  Description  of  line.  The  exact 
location  of  the  line  to  be  transferred  or 
operated  includiog: 

(1]  Mileposl  designations: 

(2}  Origin  and  termination  points; 

(3)  Stations; 

(4)  Terminals: 

(5)  Principal  points  of  intercfaai;ge: 

(6)  Amount  c^  main  and  branch  line 
mileage  involved;  and 

(7)  Counties  and  States  traversed. 

(c)  Information  about  the  transaction. 
A  description  of  the  proposed 
transaction  including: 

{!)  The  proposed  time  schedule  for 
consummation; 

(2)  The  significant  terms  and 
conditions  of  the  transaction; 

(3)  The  consideration  to  be  paid 
(monetary  or  otherwise); 

(4)  Copies  of  all  relevant  agreements 
and; 

(5)  A  copy  of  the  court  order  referring 
the  application  to  the  Commission. 

(d)  Public  interest.  A  discussion  of  the 
public  interest  aspects  of  tiie  proposed 
transaction  and  its  effect  on: 

[l]  Adequate  rail  and  other 
transportation  services  to  the  public; 

(2)  Emplojrees  of  tfw  seHer  and  buyer  or 
operator: 

(3)  Hk  remaining  system  and 
operations  of  the  seller,  if  any. 

(e)  Map.  A  detailed  map  of  the  line  to 
be  transferred  or  operated  cleariy 
showing: 

(1)  The  area  to  be  served: 

(2)  The  lines  of  buyer  and  operator  (if 
any)  and  other  carriers  ia  their  relation 
to  the  line  (o  be  acquired  or  operated; 
and 

(3)  The  principal  geo^^rfiic  points  in 
the  area  to  be  served. 

(f)  Operatiag  plaa.  An  operating  plan 
describing  in  detail  the  s«vice  to  be 
piovided  on  the  Hae  and  (be  iaterdiaqge 
conneclions.  including: 


(1)  Traffic  projections; 

(2)  Schedule  of  operations; 

(3)  Crews  to  be  used  and  where 
employees  will  be  obtained; 

(4)  rolling  stock  requirements  and 
sources; 

(5)  Operating  experience  of  die 
proposed  operator,  unless  it  is  an 
operating  railroad; 

ifS))  Plans  to  rehabilitate  and  iq]!grade 
the  line,  yards,  and  tenninais; 

(7)  Federal  Railroad  Administration 
level  of  the  line; 

(8)  si^ificant  changes  in  service 
patterns; 

(9)  Traffic  level  and  density  of  lines 
proposed  for  joint  service; 

(10)  Impact  on  commuter  and  other 
passenger  service  operated  over  the  line 
being  acquired  or  operated: 

(11)  Expected  service  improvements: 
and 

(12]  Any  associated  discontinuances 
or  abandoiunents. 

(g)  Financial  infonnatioa.  Financial 
information  above  the  transaction  and 
applicant  including: 

(1)  Economies  to  be  efi^ected  in 
operations;  increases  expected  in  traffic: 
revenues  and  earnings  available  ibr 
fixed  charges:  and  net  earnings  resulting 
from  the  transaction. 

(2)  How  the  buyer  or  operator 
proposes  to  finance  the  transaction 
including: 

(i)  The  kind  and  amount  of  secarities. 
if  any,  to  be  issued; 

(ii)  Hie  approximate  tenas  of  (faeir 
sale  and  total  fixed  charges; 

(iii)  The  extent  to  which  funds  are 
now  available; 

(iv)  Whether  any  of  the  securities 
issued  would  be  underwritten  by 
industries  to  be  served  by  the  proposed 
line;  and 

(v)  How  fixed  charges  will  be  met. 

(3)  Whether  any  governmental 
financial  assistance  is  involved  and.  if 
so.  its  form,  amount,  source,  and 
application. 

(4)  A  balance  sheet  and  income 
statement  of  buyer  or  operator  for  the 
most  recent  calendar  year  prior  to  filing 
the  appHcation. 

(5)  A  2-year  statement  of  projected  net 
income  based  on  traffic  projections  and 
a  2-year  statement  of  projected  cash 
flows. 

(h)  Additional  sapporL  Any  additional 
information  applicant  deems  material, 
including  statements  from  shippers, 
conunonity  interests,  eto. 

(i)  Certificate  ofaerrice.  A  certificate 
of  compliance  with  tke  servioe 
requirements  of  { llM.Z3(a). 


§1180.23    Precodurw. 

(a)  Service.  When  filed,  a  copy  of  the 
application  must  concurrently  be  served 
by  first  class  mail  on: 

(1)  The  designated  State  agency  in  fee 
State(s)  where  the  hne  is  located; 

(2)  All  rail  patrons  who  originated 
and/or  received  traffic  on  the  line 
during  the  12-month  period  preceding 
the  month  in  which  the  application  is 
filed; 

(3)  The  National  Railroad  Passenger 
Corporation  (Amtrak)  (if  it  operates  on 
the  line): 

(4)  The  Bankruptcy  Court:  and 

(5)  The  national  offices  of  labor 
unions  with  employees  on  the  affected 
Iine(s). 

(b)  Acceptance  or  rejection  of  en 
application.  (1)  The  Commission, 
through  the  Di.'-ector  of  the  Office  of 
Proceedings  will  accept  an  application 
no  later  than  10  days  after  it  is  filed  by 
publishing  notice  in  the  Fadecal  Registar. 
An  application  is  complete  if  it  has  been 
properly  filed  and  contains  substantially 
all  the  information  required  by  (  llflO.22 
of  this  part  except  as  modified  by 
advance  waiver.  The  notice  will  also 
announce  the  schedule  for  filing 
comments  and  responses. 

(2)  The  Commission,  through  the 
Director  of  Ae  Office  of  Proceedings, 
will  reject  an  incomplete  application  by 
a  decision  served  no  later  than  10  da]rB 
after  the  application  is  filed.  The 
decision  will  explain  specifically  why 
the  application  was  incomplete.  A 
revised  application  may  be  resubmitted 
incorporating  portions  of  the  prior 
application  by  reference. 

(c)  Directly  related  applications. 
Applicant  must  file  concurrendy  all 
(£rectly  related  applications  [e.g.,)  those 
seeking  authority  to  construct  or 
abandon  rail  lines,  to  issue  securities, 
control  motor  carriers,  obtain  terminai 
operations;  or  acquire  trackage  rights). 
EKrectly  related  applications  will  be 
considered  under  the  schedule  set  for 
the  initial  application. 

(d)  Comments.  Unless  otherwise 
scheduled  in  the  notice,  verified,  written 
conunents  addressing  the  proposed 
transaction  must  be  filed  no  later  than 
30  days  after  the  apphcation  is  accepted. 

(1)  The  comments  must  contain: 

(i)  llie  name,  address,  and  telephone 
number  of  the  conunenting  party's 
representative  upon  whom  service  shall 
be  made; 

(il)  The  commenting  party's  position 
(in  support  opposition,  or 
undetermined)  and  verified  statements 
in  support  of  that  position;  and 

(iii)  A  list  fd  conditions  and 
raod^kslkms  aovght  wilfa  sapporting 
evidenoe. 


48512 


Fedyal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Proposed  Rules 


proceeding,  witho 
for  leave  to  inter 

(3)  Comments  i 
served  by  first  cla 

(i)  Applicant  (a^ 
the  application). 

(ii)  The  Bankni^ 

(e)  Replies.  Unl 


(2)  Any  person  who  files  timely 
written  comment^  will  be  a  party  to  the 

it  the  need  to  petition 

ene. 

^ust  be  concurrently 

3S  mail  on: 

:  each  address  given  in 

ind 

^tcy  Court 

ess  otherwise  directed 
in  the  notice,  apptcant's  vended  replies 
to  comments  must  be  filed  no  later  than 
40  days  after  an  abplication  is  accepted. 

(f)  Additional  evidence  or 
proceedings.  The  Commission  may  order 
the  parties  to  subpit  supplemental 
evidence  or  direclj  additional 
proceedings,  as  warranted. 

(g)  Decision.  A  final  decision  will  be 
served  by  the  180'  h  day  after  the  filing 
of  the  application  unless  otherwise 
ordered  by  the  Ba  [ikruptcy  Court. 

(h)  Waiver  or  c  arification.  At  least  20 
days  before  the  amplication  is  filed, 
applicant  may  pel  ition  to  waive  or 
clarify  specific  portions  of  this  subpart. 
A  decision  by  the  Director  of  the  Office 
of  Proceedings  granting  or  denying  a 
waiver  petition  will  be  issued  within  30 
days  of  the  date  tke  petition  is  filed  and 
any  appeals  will  I  le  decided  by  the  full 
Commission. 

IFR  Doc.  91-23081  F  led  9-24-91;  8:45  am] 
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DEPARTMENT  Of  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  23 
RIN  1018-AB30 

Export  of  Amerlcian  Alligators  Talten  in 
1992  Through  19$4  Harvest  Seasons 

agency:  Fish  andjwildlife  Service, 

Interior. 

ACTION:  Proposed  findings  and  proposed 

rule. 


summary:  The  Cc  nvention  on 
International  Tra(  le  in  Endangered 
Species  of  Wild  F  luna  and  Flora 
(Convention)  regi|lates  international 
trade  in  certain  atimal  and  plant 
species.  As  a  general  rule,  exports  of 
animals  and  planis  listed  on  appendix  II 
of  the  Convention  may  occur  only  if  a 
Scientific  Authority  has  advised  a 
permit-issuing  Management  Authority 
that  such  exports  [will  not  be  detrimental 
to  the  survival  of  ihe  species,  and  if  the 
Management  Authority  is  satisHed  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  lavfs  for  their  protection. 
Based  on  documentation  presented  for 
consideration  by  he  Convention  Parties 
in  1983,  the  U.S.  P  sh  and  Wildlife 


Service  (Service)  has  determined  that 
the  American  alligator  is  listed  on 
appendix  II  for  reasons  of  similarity  in 
appearance  under  article  II.2(b}  of  the 
Convention  as  well  as  the  potential 
threat  to  the  species  survival  under 
Convention  article  11.2(a). 

This  notice  announces  proposed 
findings  by  the  U.S.  Scientific  Authority 
and  Management  Authority  on  the 
export  of  alligators  harvested  during  the 
1992-1994  taking  seasons  from  certain 
States  previously  approved  for  such 
export  for  the  1989-1991  harvest 
seasons.  These  proposed  findings  also 
stipulate  that  monitoring  procedures 
previously  established  for  this  species 
be  continued. 

The  Service  requests  comments  on 
these  proposed  findings  and  information 
on  the  species  involved. 
DATES:  The  Service  will  consider 
comments  received  on  or  before  October 
25, 1991.  in  making  its  final 
determination  and  rule. 
ADDRESSES:  Please  send 
correspondence  concerning  this 
document  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Dr..  room  432. 
Arlington,  Virginia  22203.  Materials 
received  will  be  available  for  public 
inspection,  by  appointment,  from  7:45 
a.m.  to  4:15  p.m.  Monday  through  Friday, 
at  the  Office  of  Management  Authority, 
4401  N.  Fairfax  Dr..  room  432,  Arlington. 
VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scientific  Authority:  Dr.  Charles  W. 
Dane.  Office  of  Scientific  Authority, 
Mail  Stop:  ARLSQ,  room  725,  U.S.  Fish 
and  Wildlife  Service.  Washington.  DC 
20240.  telephone  (703)  358-1708. 

Management  Authority:  Lawrence  G. 
Kline,  Office  of  Management  Authority. 
U.S.  Fish  and  Wildlife  Service,  room  420, 
4401  N.  Fairfax  Dr.,  Arlington.  Virginia 
22203.  telephone  (703)  358-2095. 
SUPPLEMENTARY  INFORMATION: 
Beginning  in  1977,  the  Service  has 
employed  the  rulemaking  process  to 
develop  and  issue  decisions  on  the 
export  of  certain  species  under  the 
Convention.  The  reason  for  this 
approach  is  that  it  is  more  effective  to 
issue  general  decisions  on  the  export  of 
all  specimens  harvested  in  a  given  State 
and  season  than  to  issue  such  decisions 
separately  for  each  permit  application. 
This  is  true  especially  for  Convention 
appendix  h  species  that  are  frequently 
exported,  such  as  the  American 
alligator.  On  August  14. 1989.  (54  FR 
33231)  the  Service  published  rules 
granting  export  approval  for  American 
alligators  [Alligator  mississippiensis) 
from  specified  States  for  the  1989-1991 
harvest  seasons.  The  puipose  of  this 


current  proposal  is  to  develop  a  rule  that 
will  allow  the  export  of  legally  taken 
American  alligators  (hides,  meat,  parts, 
and  products)  for  the  1992-1994  harvest 
years  from  previously  approved  States. 

Scientific  Authority  Findings 

Article  II.  paragraph  2.  of  the 
Convention  establishes  that  appendix  II 
shall  include: 

(a)  All  species  which  although  not 
necessarily  now  threatened  with  extinction, 
may  become  so  unless  trade  in  specimens  of 
such  species  is  subject  to  strict  regulations  in 
order  to  avoid  utilization  incompatible  with 
their  survival;  and 

(b)  Other  species  which  must  be  subject  to 
regulation  in  order  that  trade  in  specimens  of 
certain  species  referred  to  in  sub-paragraph 
(a)  of  this  paragraph  may  be  brought  under 
effective  control. 

The  American  alligator  is  listed  in 
appendix  II  to  respond  both  to  problems 
of  potential  threat  to  the  survival  of  the 
species  (Convention  article  11.2(a)).  and 
to  the  similarity  of  appearance  of  other 
crocodilians  that  are  threatened  with 
possible  extinction  (Convention  article 
11.2(b)).  Article  IV  of  the  Convention 
requires  that  an  export  permit  for  any 
specimen  of  a  species  included  in 
appendix  II  shall  only  be  granted  when 
certain  findings  have  been  made  by  the 
Scientific  AuAority  and  Management 
Authority  of  the  exporting  country.  The 
marking  of  hides  with  specified  tags,  the 
marking  and  documentation  of 
shipments  of  meat  and  parts,  and  the 
issuance  of  export  permits,  specifically 
for  American  alligator  parts  and 
products  is  considered  sufficient  to 
address  the  issue  of  identification  due  to 
similarity  in  appearance  between 
American  alligators  and  other  listed 
crocodilian  species  (see  Management 
Authority  findings  for  export  tagging 
program  specifications).  Because  the 
alligator  is  listed  partly  due  to  the 
potential  threat  to  its  survival,  based  on 
previous  population  declines  that  have 
been  reversed  in  most  parts  of  its  range 
•in  the  United  States,  the  Service  must 
determine  that  allowing  exports  and 
thereby  stimulating  harvest  will  not  be 
detrimental  to  the  survival  of  the  species 
itself. 

The  U.S.  Scientific  Authority  must 
develop  advice  on  nondetriment  for  the 
export  of  appendix  II  species  in 
accordance  with  section  8A  of  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  The  Act  states  that  the 
Secretary  of  the  Interior,  "shall  base 
such  determinations  and  advice  given 
by  him  under  article  IV  of  the 
Convention  with  respect  to  wildlife 
upon  the  best  available  biological 
information  derived  from  professionally 
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accepted  wildlife  iBamtgemenl  ftactioa: 
bat  is  not  raqtdred  to  make,  or  require 
any  Stale  to  make,  estimates  of 
population  size  in  making  sudi 
determinaticms  or  giving  such  advice." 
Guidelines  developed  for  Scientific 
Authority  advice  on  exports  of 
American  aitigator  under  {arovisioos  of 
the  Convention  article  lL2{aj.  are 
sumraahaed  as  fic^kn 


A.  Miniauun  Requirements  for 
Biologioal  laforwatiaa 

(1)  Information  on  the  condition  of  the 
population,  inchiding  trends  (the  method 
of  determination  to  be  a  matter  of  State 
choicel.  and  population  estimates  where 
such  information  is  available. 

(2)  hrformation  on  total  harvest  of  the 
species,  for  each  harvest  season; 

(3)  Information  on  distribution  of 
hanrest  and 

(4)  Habitat  evalaation. 

B.  Miaimiun  Requirements  for  a 
Management  Progpom 

(1)  "Hiere  should  be  a  controlled 
harvest,  me&ods  and  seasons  to  be  a 
matter  of  State  choice; 

(2)  AH  hides,  meat,  and  parts  should 
be  registered  and  maiked;  and 

(3)  Harvest  level  objectives  should  be 
determined  annitaily  by  the  State. 

In  applying  these  guidelines,  the 
Servioe  considers  the  foUowing  types  of 
information  on  llie  conditions  of  the 
population:  (a)  A  current  estimate  {if 
such  information  is  available]  of  the 
total  number  of  animals  in  the 
preharvest  population  derived  by 
extrap(4ating  the  number  of  animals  per 
unit  area  in  each  of  the  niaior  habitat 
types  to  obtain  an  estiixate  of  the  total 
number  of  animals  where  the  number  of 
animals  per  unit  is  determined  by  direct 
count,  by  indirect  indications  of 
abundance  in  the  State,  or  by  population 
modeling:  fb)  a  description  of  ongoiqg 
research  being  conducted  to  assess  the 
distribution,  abundance,  or  general 
condition  of  the  species  in  the  State, 
with  a  summarization  of  results 
obtained,  including  results  of  any 
analysis  of  age  structin*  or  reproductive 
parameters:  and  (cj  an  assessment  of 
long-term  population  trends  of  the 
species  in  the  State,  and  the  relationship 
of  these  trends  to  habitat  conditions, 
management  practices,  harvest  pressure, 
and/or  other  factors. 

Information  on  anticipated  harvest  to 
be  considered  by  the  Service  includen 
(a)  Ute  nwnber  of  animals  to  be 
harvested  (by  county  or  game 
management  unit,  if  data  are  available 
at  these  local  levels);  (b)  the  number  of 
alligator  hunters  expected  to  be 
licensed,  and  (c)  the  time  of  the  harvest 
season. 


In  tfae  case  of  dw  ailigalor,  as  with 
most  ether  wrikl  animals,  the  resource  is 
monitored  by  a  variety  of  techniques 
that  yield  information  used  in  evahiating 
the  condition  of  a  population.  As  ^t&ae 
data  are  accumulated  over  time,  they 
reflect  trends  and  call  attentioa  to 
changes  in  the  populations.  Habitat 
information,  indices  of  population  size, 
age  and  sex  structure,  and  harvest 
information,  are  all  used  to  evaluate 
population  status.  Although  the 
Endangered  Species  Act  AmeodzxteiUs  of 
1982  provided  that  population  estiraatcs 
are  not  to  be  required  for  the  approval 
of  appendix  II  wildlife,  if  sucb  estimates 
are  provided  by  the  States  seeking 
export  approval,  or  are  otherwise 
available,  they  will  be  considered 
together  with  information  of  the  types 
listed  above  in  making  findings  on 
noadetrimenL 

In  addition  to  considering  the  effect  of 
trade  on  species  or  populations  native  to 
the  United  States  thiat  aie  being 
exported,  the  Scientific  Authority  will 
also  monitor  the  status  of  the  American 
alligator  to  (1)  determine  whether 
treatment  of  the  alligator  remains 
appropriate  and  to  (2)  detect  any 
significant  downwaird  trends  in  the 
population  and.  where  necessary,  advise 
on  more  restrictive  export  controls  in 
response  to  these  trends.  This 
monitoring  and  assessment  will  follow 
the  same  procedures  adopted  for  other 
Convention-listed  species  (see  47  FR 
590).  The  Service  will  review 
information  on  population  status  and 
harvest  data  relevant  to  the  no 
detriment  finding  process  from  each 
export-approved  State,  as  appropriate. 
When  indicated  by  available 
information  and  a  thorough  review  of 
accumulated  data,  a  determination  can 
then  be  made  about  the  treatment  of  this 
species  and  whether  the  management 
program  needs  to  be  adjusted  in  a 
particular  State. 

The  status  of  the  American  adUgator 
has  dramatically  improved  throughout 
its  range  since  the  species  was  placed 
under  State  and  Federal  control.  One  of 
the  primary  reasons  for  this 
improvement  has  been  the  effective 
management  programs  administered  by 
State  wildlife  agencies.  The  Service 
expects  these  management  programs  to 
continue  to  be  effective  in  conserving 
the  alligator  in  the  future. 

The  export  of  American  alligators 
taken  in  the  1989  through  1991  harvest 
seasons  in  certain  States  was  previotisly 
approved  by  the  Service  (54  FR  33231). 
In  that  rule,  the  Service  found  that 
current  information  on  the  population 
status,  management,  and  harvest 
available  from  those  States,  along  with 
other  information  collected  by  the 


Service,  supported  a  finding  that  the 
export  of  alligators  taken  in  acoordance 
with  State  regulations  in  those  States 
and  in  those  harvest  seasons  would  not 
be  detrimental  to  the  survival  of  the 
species  in  those  States  approved  for 
export.  The  Service's  previous 
assessment  of  the  status  of  the  alligator 
under  the  Endangered  Species  Ad  was 
sufficient  to  support  reclassification  of 
the  species  throughout  its  range  from 
threatened  to  threatened  for  similarity 
of  appearance.  This  reclassification  was 
accomplished  in  different  parts  of  its 
range  as  the  alligator  improved  its 
biological  status.  The  following 
rulemaking  documents  provide  the 
rationale  for  the  removal  of  threatened 
and  endangered  listings:  September  26, 
1975-40  FR  44412.  January  10, 1977-42 
FR  2071.  lune  25, 1979-44  FR  3713a 
August  10, 1981-46  FR  40664,  Qctober  12, 
1983-48  FR  46332.  June  20. 1985-50  FR 
25672,  and  June  2, 1988^1  FR  19760. 
Based  upon  information  available 
from  the  previously  approved  States  and 
in  consideration  of  the  tagging 
requirements  stipulated  by  the 
Management  Authority,  the  Service 
proposes  to  issue  Scientific  Authority 
advice  in  favor  of  export  of  alligator 
hides  and  parts  legally  harvested  ia 
those  States  during  the  1992-94  harxesl 
seasons. 

Management  Authority  Findings 

Exports  of  appendix  II  species  are  to 
be  allowed  under  the  Convention  only  if 
the  Scientific  Authority  advises  that  the 
exports  will  not  be  detrimental  to  the 
survival  of  the  species,  and  if  the 
Management  Authority  is  satisfied  that 
the  specimens  were  not  obtained  in 
contravention  of  laws  enacted  for  the 
protection  of  the  involved  species.  The 
Service,  therefore,  must  be  satisfied  that 
the  alligator  hides,  meat,  or  products 
being  exported  were  not  obtained  in 
violation  of  State  or  Federal  law  in 
order  to  allow  export.  For  the  American 
alligator,  evidence  of  legal  take  is 
pro\'ided  by  Service-approved  State 
export  tagging  and  container  marking 
programs. 

To  assist  these  State  export  tagging 
programs,  the  Service  annually 
contracts  for  tbe  manafacture  and 
delivery  of  special  Convention  animal- 
hide  tags  for  Service-approved,  export- 
qualified  States. 

In  a  Federal  Rejpster  notice,  published 
on  April  24, 1986  (51  FR  155481,  the 
Service  announced  the  introduction,  use, 
and  protection  of  a  US-CITES  tag 
symbol.  This  symbol  appears  on  every 
Service-approved  export  tag  to  provide 
legal  evidence  of  U.S.  export  approval 
for  certain  species  listed  on  appendix  U 
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of  the  Convention.  Hides  marked  with 
tags  that  lack  this  I S-CITES  symbol  are 
not  legally  exportal  le  from  the  United 
States. 

Guidelines  deveU  ped  for 
Management  Authority  findings  on 
State-managed  Am((rican  alligator 
export  programs,  ui  der  provisions  of 
Convention  Article  V.2(a).  are 
summarized  as  foll(  ws: 

(1)  Current  State  lUigator  trapping, 
hide  tagging,  meat  and  parts  processing, 
marking,  and  shippi  ag  regulations  must 
be  on  file  with  the  C  ►ffice  of 
Management  Authc  rity; 

(2)  Sample  report  ng  forms,  export  tag. 
meat  and  parts  pac:  :ing  seal,  parts  tag. 
and  specifications  c  f  the  State's 
standard  meat  and  )arts  package/ 
container  must  be  o  n  file  with  the  Office 
of  Management  Aul  lority: 

(3)  The  hide  export  tag  must  be 
durable  and  permar  ently  locking,  and 
must  show  US-cm  iS  logo.  State  of 
origin,  year  of  take,  species,  and  be 
serially  unique; 

(4)  The  export  tag  meat  seal,  and 
parts  tag  or  seal  mu  it  be  applied  by  the 
State  to  all  hides,  m  ;at.  or  parts  within  a 
minimum  time  after  take  or  processing, 
as  specified  by  Stat  >  law.  and  such  time 
should  be  as  short  a  s  possible  to 
minimize  movemen'  of  untagged  hides, 
meat,  or  parts: 

(5)  The  tags  or  sei  ils  must  be 
permanently  attach  td.  as  mandated  by 
the  State; 

(6)  All  alligator  hi  rvesters  and 
processors  must  be  State  registered; 

(7)  All  alligator  hide,  meat,  and  parts 
dealers  must  be  Sta  >e  registered; 

(8)  All  State-regisiered  alligator 
harvesters,  processors,  and  dealers  must 
make  available  their  alligator  harvest 
and  commerce  data  to  the  State  on  at 
least  an  annual  bas  s.  as  specified  by 
the  State; 

(9)  State-registered  alligator  dealers 
and  State  licensed  liarvesters  authorized 
to  attach  export  tags  must  account  for 
tags  received  and  n  ust  return  unused 
tags  to  the  State,  within  a  specified  time 
after  taking  season  :loses;  and 

(10)  Manufactured  hide  products  may 
be  exported  from  the  United  States 
when  the  CITES  ex  »ort  tags  that  were 
removed  from  the  h  des  contained  in  the 
products  are  surren  iered  to  the  Service 
prior  to  export. 

Based  upon  (1)  th  e  finding  of  non- 
detriment  by  the  So  entific  Authority. 


and  (2)  information  available  from  the 
previously  export-approved  States,  the 
Service  proposes  to  issue  Management 
Authority  approval  for  the  export  of 
1992-1994  legally  harvested  alligators 
from  those  States  previously  approved 
for  such  export. 

Multiyear  Findings 

The  Service  has  monitored  existing 
State  programs  for  the  American 
alligator  in  most  of  the  previously 
approved  States  for  many  years  and 
expects  these  States  will  continue  to 
satisfy  Convention  requirements.  States 
seeking  for  the  first  time  to  establish  a 
harvest  program  for  alligators  should 
apply  for  Convention  export  approval 
no  later  than  January  2  of  the  year  they 
plan  to  initiate  such  a  program.  To 
ensure  that  export-approved  States 
maintain  successful  programs  and  that 
export  is  not  detrimental  to  the  survival 
of  the  species,  the  Service  plans  to 
continue  annual  monitoring  of  State 
management  and  export  marking 
programs  through  evaluation  of  State 
annual  reports  and  export  reports  from 
U.S.  ports.  Annual  State  program  reports 
should  be  provided  to  the  Office  of  the 
Management  Authority  (address  given 
above]  for  review  no  later  than  May  31 
of  each  year. 

Proposed  Findings 

The  Service  proposes  to  find  that  the 
status  of  the  species  and  State  programs 
is  such  that  the  1992-1994  harvests  of 
American  alligators  for  export  will  not 
be  detrimental  to  the  survival  of  the 
species.  Accordingly,  the  Service 
proposes  to  approve  exports  of  1992- 
1994  harvested  alligators  from  the  States 
previously  approved  for  export  on  the 
grounds  that  both  Scientific  Authority 
and  Management  Authority  export 
requirements  are  satisfied. 

Comments  Solicited 

The  Service  requests  comments  on 
these  proposed  findings.  Final  findings 
will  take  into  consideration  the 
comments  and  any  additional 
information  received,  and  such 
consideration  might  lead  to  final 
findings  that  differ  from  this  proposal. 

The  proposal  is  issued  under  authority 
of  the  Endangered  Species  Act  of  1973 
as  amended  (16  U.S.C.  1531  et  seq.].  The 
primary  author  is  Mr.  Lawrence  G. 
Kline,  Office  of  Management  Authority. 

Note:  The  Department  has  previously 


determined  that  the  export  of  alligators  of 
various  States  taken  in  the  1989-1991  harvest 
seasons  was  not  a  major  Federal  action  that 
would  signiricantly  affect  the  quality  of  the 
human  environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  was  not  required  (54  FR  33231). 
Because  these  proposed  findings  do  not 
significantly  differ  from  the  previous  export 
findings,  and  present  biological  data  has  not 
significantly  changed,  the  Service  believes 
that  the  previous  determination  not  to 
prepare  an  Environmental  Impact 
Assessment  on  export  of  alligators  taken 

during  specified  harvest  seasons  in  certain 
States  remains  valid.  The  Department  had 
also  previously  determined  that  such  harvest 
was  not  a  major  rule  under  Executive  Order 
12291  and  did  nut  have  a  significant 
economic  affect  on  a  substantial  number  of 
small  entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  Because  the  existing  rule 
treats  exports  on  a  Stafe-by-State  basis  and 
proposes  to  approve  export  in  accordance 
with  State  management/export  programs,  the 
final  rule  will  have  little  effect  on  small 
entities  in  and  of  itself.  This  proposed  rule 
does  not  contain  any  information  collection 
requirements  that  require  approval  by  the 
Office  of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports.  Imports.  Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  part  23  of  title  50.  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  108:  and  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.). 


Subpart  F— Export  of  Certain  Species 


2.  In  §  23.57  revise  paragraph  (a)  as 
follows: 

§  23.57    American  alligator  (Alligator 
mississippiensis). 

(a)  1979-1994  harvests  (wild  and 
captive  bred  for  each  year  unless  noted). 
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*  And  prior  year. 
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Dated;  August  6, 1991. 
Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service 
|FR  Doc.  91-22926  Filed  9-24-91;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Assessment  of  Fee$  for  Dairy  Import 
Licenses 

AQENCY:  Foreign  Agif cultural  Service, 

USDA. 

action:  Notice  of  th( 

import  licenses  for  the 

correction. 


fee  for  dairy 
1992  quota  yean 


summary:  This  notic  s  corrects  the 
applicable  year  for  tl  le  $75  fee  for  import 
licenses  which  was  i  nnounced  in  the 
Federal  Register  on  ^ugust  9, 1991  (56 
FR  37888). 

EFFECTIVE  DATE:  January  1. 1992. 
FOR  FURTHER  INFORM  ATION  CONTACT: 
Richard  P.  Warsack,  Import  Quota 
Manager.  Import  Poli  cy  and  Trade 
Analysis  Division,  room  5531-South 
Building,  U.S.  Department  of 
Agriculture.  Washini  ton,  DC  20250-1000 
or  telephone  at  (202)447-2916. 
SUPPt^MENTARY  INFORMATION:  The  last 
sentence  of  the  Notice  published  in  the 
Federal  Register  on  1  LUgust  9, 1991  (56 
FR  37888,  column  2) :  icorrectly  stated 
that  the  fee  for  each  icense  issued  to  a 
person  or  firm  would  be  $75  per  license 
for  the  1991  calendar  year. 

The  last  sentence  ( if  the  Notice  should 
read:  "Accordingly,  t  lotice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  fc  r  the  1992  calendar 
year,  in  accordance  \  vith  the  regulations 
codified  at  7  CFR  6.2|)-6.34.  will  be  $75 
per  license." 
Richard  P.  Warsack. 
Licensing  Authority. 
[FR  Doc.  91-23096  File(^  9-24-91:  8:45  am] 

BIUMQ  COOE  M19-10-M 


National  AgricultunI  Statistics  Service 
Cattle  Report  Date  Changes 

Notice  is  hereby  given  that  the 
National  Agricultura  Statistics  Service 


(NASS)  is  proposing  a  change  in  the 
release  date  for  its  cattle  inventory  and 
cattle  on  feed  reports.  The  change  would 
move  the  release  to  Fridays  beginning  in 
1992.  When  Friday  is  a  holiday,  the 
report  will  be  issued  on  the  last 
workday  before  the  holiday.  When 
possible,  reports  that  had  been  released 
on  Monday  will  be  released  on  Friday  of 
the  previous  week.  Reports  that  had 
been  released  on  Tuesday  through 
Thursday  will  be  held  until  Friday  of  the 
same  week.  This  proposal  responds  to 
comments  from  livestock  producers. 
Comments  from  interested  parties 
regarding  this  action  should  be  sent  to 
William  L  Pratt,  Chief,  Livestock.  Dairy 
and  Poultry  Branch,  Estimates  Division, 
Room  5906  South  Building,  NASS/ 
USDA.  Washington.  DC  20250. 
Comments  should  be  forwarded  within 
30  days  of  this  notice. 

Done  at  Washington.  DC.  this  20th  day  of 
September  1991. 

Charies  E.  Caudill, 

Administrator. 

(FR  Doc  91-23130  Filed  9-24-91;  8:45  amj 

BILUNO  COOE  S410-20-N 


Packers  and  Stockyards 
Administration 

Amendment  to  Certification  of  Central 
Filing  System;  Oklahoma 

The  Statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Hannah  D. 
Atkins,  Secretary  of  State,  for  farm 
products  in  that  State  (52  FR  49056. 
December  29, 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
John  Kennedy,  Secretary  of  State,  for  an 
additional  farm  product  produced  in  that 
State  as  follows: 

RabbiU 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2).  Pub.  L  99-198.  99 
Stat  1535,  7  U.S.C.  1631(c)(2):  7  CFR 
S§  2.18(e)(3).  2.56(a)(3),  55  FR  22795. 


Dated:  September  17, 1991. 
Vitgil  M  Rosendala, 

Administrator.  Pacliers  and  Stockyards 

Administration. 

[FR  Doc.  91-23139  Filed  9-24-91:  8:45  am) 

BUXmO  CODE  S410-KD-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Testing  of  the  Construction 
Project  Report  -  State  and  Local 
Governments. 

Form  Numberfs):  Forms  C-700(SL)-A 
and  C-700(SL)-B. 

Agency  Approval  Number  0607-0691. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  140  hours. 

Number  of  Respondents:  80. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  Census  Bureau 
uses  information  collected  in  the 
Construction  Project  Report  (State  and 
local  Governments),  Form  C-700(SL),  to 
publish  estimates  of  the  dollar  value  of 
new  construction  ptjt  in  place  at 
construction  projects  owned  by  state  or 
local  government  agencies.  These 
projects  include  public  schools, 
courthouses,  prisons,  hospitals,  civic 
centers,  high-ways,  water  systems,  etc. 
Recent  investigations  have  revealed  that 
many  respondents  either  ignore  critical 
questions  on  the  form  or  report  incorrect 
information.  Two  test  forms.  Form  C- 
700(SL)-A  and  Form  C-700(SL)-B  were 
approved  by  0MB  for  use  through 
December  31. 1991.  The  test  forms  are 
variations  of  the  C-700(SL)  and  are 
designed  to  help  us  better  understand 
current  reporting  discrepancies.  The  test 
forms  are  also  designed  to  gauge  the 
availability  of  data  for  completed 
projects.  We  will  use  the  results  of  this 
field  testing  for  evaluation  purposes 
only  to  revise  Form  C-700(SL)  as 
required.  This  submission  requests  a 
two-year  extension  of  the  testing 
because  construction  has  not  been 
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completed  on  many  of  the  projects  in  the 
.  testing  sample. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Form  A  -  Monthly,  Form  B 
-  One  time. 

Respondent's  Obliffation:  Voluntary. 

OMB  Desk  Officer:  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230, 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  September  19, 1991. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-23131  Filed  &-24-91;  8:45  am] 
MLUNO  COOE  lS10-07-f 

International  Trade  Administration 

[A-570-814  and  A-S4»-807] 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  the  People's  Republic  of 
China  and  Thailand 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  September  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karmi  Leiman,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230.  at  (202)  377- 
4198. 

POSTPONEMENT:  On  September  13. 1991. 
the  U.S.  Fittings  Group,  petitioner  in 
these  investigations,  requested  that  the 
Department  postpone  the  preliminary 
determinations  in  accordance  with 
section  733(c)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1673b{c)(l)).  Accordingly,  we  are 
postponing  the  date  of  the  preliminary 
determinations  until  not  later  than 
December  18. 1991. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 


Dated:  September  IS,  1991. 
Francis ).  Sailer,  ' 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-23132  Filed  9-24-91;  8:45  am) 
III  I  iMd  COM  MIO-OS-M 


[C-401-401] 

Certain  Cart>on  Steel  Products  From 
Sweden;  Preliminary  Results  of 
Countervailing  Duty;  Administrative 
Review 

AQENCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden.  We 
preliminarily  determine  the  total 
subsidy  to  be  2.98  percent  ad  valorem 
for  the  period  January  1, 1989  through 
December  31. 1989.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  September  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 
Stephanie  Moore  or  Michael  Rollin. 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230:  telephone:  (202)  377-2788. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  5, 1990,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (55  FR  40931)  of  the 
countervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden  (50 
FR  41547;  October  4, 1985).  On  October 
31, 1990.  USX  Corporation,  the 
petitioner,  requested  an  administrative 
review  of  the  order.  We  initiated  the 
review,  covering  the  period  January  1, 
1989  through  December  31. 1989,  on 
December  10, 1990  (55  FR  50739).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  Sweden  of  cold-rolled 
carbon  steel  flat-rolled  products, 
whether  or  not  corrugated  or  crimped; 
whether  or  not  pickled,  not  cut.  not 
pressed  and  not  stamped  to  non- 


rectangular  shape;  not  coated  or  plated 
with  metal  and  not  clad;  over  12  inches 
in  width  and  of  any  thickness;  whether 
or  not  in  coils.  Through  1988  such 
merchandise  was  classifiable  under  item 
numbers  607.8320,  607,8350,  607.8355  and 
607.8360  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifrable 
under  item  numbers  7209.11.00. 
7209.12.00,  7209.13.00.  7209.21.00, 
7209.22.00,  7209.23.00,  7209.24.50, 
7209.31.00,  7209.32.00.  7209.33.00. 
7209.34.00,  7209.41.00.  7209.43.00. 
7209.44.00,  7209.90.00,  7211.30.50. 
7211.41.70  and  7211.49.50  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  January 
1. 1989  through  December  31. 1989  and 
ten  programs.  Svenskt  Steal  AB  (SSAB) 
was  the  only  Swedish  producer  of  the 
subject  merchandise  exported  to  the 
United  States  during  the  review  period. 

Analysis  of  Programs 

(1)  Regional  Development  Incentives 

The  Government  of  Sweden  allocates 
funds  to  county  administrative  boards 
for  regional  development  and 
employment  incentives  to  Hrms 
conducting  business  in  specified  regions. 
The  regional  development  incentives  are 
intended  to  compensate  firms  for  the 
additional  costs  connected  with 
business  activities  in  those  areas.  The 
incentives  consist  of  location-of-industry 
loans  and  grants,  freight  relief,  regional 
investment  projects,  employment  and 
training  grants,  and  other  miscellaneous 
grants.  Except  for  the  employment  and 
training  grants,  which  are  not  limited  to 
particular  regions  or  specific  industries, 
we  consider  these  incentives  to  be 
countervailable  because  they  are 
provided  to  particular  regions  or  specific 
industries.  SSAB  has  not  received 
incentives  for  regional  investment 
projects  on  other  miscellaneous  grants. 
SSAB  did  receive  location-of-industry 
grants  in  every  year  between  1979  and 
1985,  and  a  long-term  variable  interest 
rate  location-of-industry  loan  in  1983. 

For  the  location-of-industry  grants,  we 
used  our  declining  balance  grant 
methodology  to  measure  the  benefit.  We 
allocated  the  benefits  from  each  grant 
over  15  years,  the  average  useful  life  of 
assets  in  the  steel  industry,  according  to 
the  asset  guideline  classes  of  the 
Internal  Revenue  Service. 

We  preliminarily  determine  that  the 
location-of-industry  loan  was  not 
countervailable  during  the  review  period 
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because  the  variable  interest  rate  in 
effect  during  the  review  period  was 
higher  than  our  benchmark  rate. 

SSAB  also  receiv^  freight  relief 
under  this  regional  program  on 
shipments  of  the  subject  merchandise 
during  the  review  period.  Freight  rehef  is 
expensed  in  the  yeqr  of  receipt. 

We  divided  the  sfm  of  these  benefits 
by  SSAB's  total  salts  in  1989.  On  this 
basis,  we  prelimariKr  determine  the 
benefit  from  the  reg  onal  development 
incentive  program  t )  be  0.11  percent  ad 
valorem. 

(2)  Reconstruction  icons 

The  Government  pf  Sweden  provided 
reconstruction  loan$  to  SSAB  between 
1979  and  1985.  The  kiitial  reconstruction 
loans  were  intendea  to  cover  expected 
operating  losses  duiing  the  197&-1982 
restructuring  period!  Subsequent 
reconstruction  !oan|  were  granted  for 
employment  promo^on  and  investment 
in  certain  plants  ana  equipment.  These 
loans  were  interest  free  for  three  years, 
after  which  they  carried  an  interest  rate 
of  either  9.5  percent! or  11.5  percent.  Up 
to  half  of  the  loan  amount  can  be 
written  off  after  thelsecond  calendar 
year  following  the  c^sbursement.  The 
remainder  of  the  lodn  may  be  forgiven  in 
its  entirety  at  the  end  of  the  ninth 
calendar  year  after  pisbursement. 
Principal  and  interest  payments  on  the 
outstanding  loans  are  required  only  if 
SSAB  pays  dividends  to  its 
shareholders.  Each  rear  that  a  dividend 
is  declared.  SSAB  n  obligated  to  make  a 
payment  in  an  equa  amount  to  the 
government.  In  1989,  SSAB  made  a 
payment  on  reconsthiction  loans 
equivalent  to  the  total  dividend  paid  in 
that  year. 

Because  these  loa^s  were  authorized 
under  special  government  legislation 
and  were  given  to  S8AB  on  terms 
inconsistent  with  aanmercial 
considerations,  we  preliminarily 
determine  that  theylare  countervailable. 

To  calculate  the  oenefit  we  treated 
the  portions  of  the  reconstruction  loans 
that  were  written  off  through  1989  as 
grants  and  used  theigrant  methodology 
described  in  the  Seqtion  on  "Regional 
Development  Incen^ves"  above.  We 
treated  the  outstanoing  loan  balances  as 
of  ]anuary  1, 1989  as  a  series  of  short- 
term  loans  because  the  loans  bear  a 
variable  interest  ratje  that  changes  each 
year. 

We  divided  the  sam  of  the  grant  and 
loan  benefits  by  the  value  of  SSAB's 
total  1989  sales.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  1 ,83  percent  ad 
valorem. 


(3)  Structural  Loans 

Between  1978  and  1983.  SSAB 
received  ten  structural  loans  from  the 
Swedish  government  for  investment  In 
plant  and  equipment.  Two  loans  carried 
a  five  percent  fixed  interest  rate  for  the 
entire  25-year  term,  and  the  remaining 
eight  loans  carried  interest  rates  that  are 
fixed  every  five  years  over  the  25-year 
term.  The  five-year  fixed  interest  rate  is 
adjusted  based  on  the  prevailing  state 
loans'  interest  rate  plus  a  margin.  The 
rates  of  these  structural  loans  during  the 
review  period  ranged  between  8.75 
percent  to  11.63  percent,  all  of  which 
were  below  our  benchmark  rates. 

All  of  the  structural  loans  are  interest 
free  for  the  first  three  years.  There  is  no 
repayment  of  principal  during  the  first  . 
five  years,  after  which  the  principal  is 
repaid  in  twenty  equal  installments  at 
the  end  of  each  calendar  year. 

To  calculate  the  benefit  from  the  25- 
year  fixed  rate  loans,  we  compared  the 
difference  between  the  annual  payment 
of  principal  and  interest  actually  made 
and  the  annual  payment  of  principal  and 
interest  that  SSAB  would  have  made 
under  loan  terms  that  were  consistent 
with  commercial  considerations.  We 
then  calculated  the  "grant  equivalent"  of 
the  loan,  which  is  the  amount  equal  to 
the  value,  at  the  time  the  preferential 
loan  is  made,  of  all  the  annual  benefits 
that  accrue  during  the  life  of  the  loan. 

We  treated  the  25-year  loans  with 
readjustable  five-year  fixed  rates  as  a 
series  of  five-year  loans  and,  instead  of 
calculating  the  grant  equivalent  for  the 
entire  Ufe  of  the  loan,  we  calculated 
discrete  grant  equivalents  for  each  five- 
year  period.  For  the  first  five-year 
period,  we  calculated  the  annual 
differentials  in  interest  payments  using 
the  interest  rate  differential  prevalent  in 
year  one.  The  grant  equivalent  of  the 
first  five-year  period  is  the  sum  of  the 
present  values  of  the  annual  interest 
differentials.  In  order  to  account  for  the 
effect  on  the  entire  loan  of  the 
uncapitalized  interest  from  the  three- 
year  interest  grace  period,  we  calculated 
a  separate  grant  equivalent  for  the 
interest  benefits  that  accrued  during  the 
grace  period  and  allocated  that  amount 
over  the  25-year  term  of  the  loan. 

We  allocated  the  grant  equivalents 
from  both  the  five-year  and  25-year 
fixed  rate  loans  using  the  declining 
balance  methodology.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
the  structural  loans  to  be  0.54  percent  ad 
valorem. 

(4)  Government  Equity  Infusions 

SSAB  received  an  equity  infusion 
from  the  Government  of  Sweden  at  the 
time  of  its  formation  in  1976.  and  again 


in  1981  when  additional  equity  was 
required.  We  previously  determined  that 
SSAB  was  unequity worthy  in  those 
years.  There  have  been  no  govenmient 
equity  infusions  since  1981. 

In  each  year  of  review,  we  measure 
the  subsidy  through  the  rate  of  return 
shortfall  methodology.  We  multiply  the 
amount  of  the  equity  received  by  the 
rate  of  return  on  equity  shortfall  in  the 
year  of  review.  The  shortfall  is  the 
difference  between  the  national  average 
rate  of  return  on  equity  and  the 
company's  rate  of  return  on  equity.  In 
1989.  SSAB's  rate  of  return  on  equity 
(15.00  percent)  exceeded  the  national 
average  rate  of  return  on  equity  (6.90 
percent).  As  a  resiilt,  there  is  no  return 
on  equity  shortfall  and  no  benefit  from 
the  government  equity  infusion  for  the 
review  period. 

(5)  Government  Acquisition  of  Assets 
for  SSAB 

A.  In  1978.  Granges  transferred  its 
plant,  equipment  and  mining  operations 
valued  at  700  Million  Swedish  Krona 
(MSEK)  to  SSAB  in  rehim  for  a  25 
percent  share  of  SSAB's  stock.  In  doing 
so.  Granges  incurred  losses  (in  its 
financial  statements)  because  the  book 
value  of  the  transferred  assets  was 
higher  than  the  700  MSEK  value 
received  by  Granges  in  SSAB  stock.  The 
Swedish  government  in  Bill  1977/78:87 
proposed  that  Granges'  losses  be 
covered  by  SSAB's  reimbursement  of 
480  MSEK  to  Granges  for  its  railway 
operation. 

SSAB  took  over  Granges's  operation. 
TGOJ.  by  paying  Granges  343.3  MSEK 
for  its  TGOJ  shares.  SSAB  effected  this 
payment  to  Granges  in  the  form  of  a 
promissory  note  issued  by  the 
Government  of  Sweden  and  made 
available  to  SSAB  for  the  purposes  of 
this  acquisition.  The  terms  of  the 
promissory  note  was  12  years  at  8.25 
percent  interest.  SSAB  signed  over  the 
note  to  Granges  and  payments  have 
been  made  directly  to  Granges  by  the 
Swedish  government. 

We  previously  determined  that  the 
government  of  Sweden's  payment  to 
Granges  for  the  railway,  TGOJ.  was  a 
grant  which  bestowed  a  countervailable 
benefit  to  SSAB.  SSAB  was  relieved 
from  a  debt  that  it  otherwise  would  have 
had  to  pay  absent  government 
intervention. 

B.  Norrbottens  Jamverk  AB  (NFA).  a 
wholly  owned  government  company, 
contributed  steel  assets  valued  at  700 
MSEK  in  1978  to  SSAB  in  rehim  for  25 
percent  share  of  stock.  The  book  value 
of  the  transferred  assets  was  higher  than 
the  transfer  price.  The  Swedish 
government  in  Bill  1977/78:87  proposed 
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to  cover  NJA's  loss  resulting  from  NJA's 
sale  of  assets  to  SSAB  by  issuing  a 
promissory  note  to  Statsforetag.  NJA's 
parent  company,  in  the  amount  of  530 
MSEK  on  N]A-s  behalf. 

We  determined  that  the  government's 
payment  of  530  MSEK  to  Statsforetag  on 
NJA's  behalf  was  a  grant  which 
bestowed  a  countervailable  benefit  on 
SSAB  because  the  government  assumed 
the  cost  for  the  acquisition  of  assets  for 
SSAB. 

Using  our  declining  balance  grant 
methodology,  we  allocated  the  grants 
over  15  years.  We  divided  the  result  by 
SSAB's  total  sales  in  1989.  On  this  basis, 
we  preliminarily  determine  the  benefit 
to  be  0.46  percent  ad  valorem. 

(6)  Research  and  Development  Grants 

The  Swedish  Board  for  Techrycal 
Development  provides  research  and 
development  loans  and  grants  to 
Swedish  industries  for  research  and 
development  purposes.  Repayment  is 
conditional  upon  the  success  of  the 
project.  Because  we  have  previously 
determined  that  these  funds  were 
provided  to  a  specific  industry  on  terms 
inconsistent  with  commercial 
considerations  (See,  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Sweden  (50 
FR  33380;  August  19. 1985))  and  we  do 
not  have  evidence  that  the  results  of  the 
research  and  development  programs 
were  made  available  to  the  public,  we 
preliminarily  determine  that  they 
continue  to  be  countervailable.  Under 
this  program.  SSAB  received  grants  from 
1979  through  1984  and  in  1987.  SSAB  did 
not  receive  any  grants  under  this 
program  during  the  review  period. 

We  used  the  ^ant  methodology 
described  above  to  calculate  the  benefit. 
On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  OJOl  percent  ad  valorem. 

(7)  Employment  Promotion  Grants 

The  Swedish  Parliament  passed 
Government  Bill  1976/77:95  in  March 
1977  in  response  to  the  general  economic 
downturn  in  Sweden.  The  Bill  provided 
employment  grants,  in  order  to  prevent 
layoffs,  to  be  paid  to  companies 
recognized  as  dominant  employers  in 
particular  communities.  These  grants 
were  designed  to  cover  75  percent  of  the 
wages  and  salaries  of  surplus  woricers 
who  performed  work  at  the  company 
that  was  unrelated  to  direct  production. 
The  Government  of  Sweden  passed 
several  overlapping  bills  that  appear  to 
have  made  employment  promotion 
grants  available  to  all  industries 
throughout  Sweden.  However,  the 
Swedish  government  did  not  provide  a 
breakdown  of  the  industries  that  used 


the  program  and  what  the  proportion  of 
the  benefits  were  to  each  industry. 
Moreover.  SSAB  did  not  provide 
information  demonstrating  that  it  was 
not  relieved  of  any  obligations  that  it 
otherwise  would  have  incurred  absent 
grants  under  this  program. 

As  in  Certain  Carbon  Steel  Products 
from  Sweden:  Fmai  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  31714;  August  1. 1980).  we 
determine,  using  best  information 
available,  that  the  grants  were 
specifically  pnnided  and  that  the 
Government  of  Sweden  assumed  costs 
that  SSAB  otherwise  would  have  had  to 
pay  and  that  this  program  confers  a 
countervailable  domestic  subsidy. 

To  calculate  the  subsidy  from  tKe 
program,  we  used  the  grant  methodology 
described  above.  On  this  basis,  we 
preliminarily  determine  the  beneHt  ^m 
this  program  to  be  0.03  percent  ad 
valorem. 

(8)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  SSAB  did  not  use  them  during  the 
period  of  review: 

(A)  Government  Export  Credits 

(B)  Municipal  and  County  Subsides;  and 

(C)  Govenmient  Restructuring  Program 

for  the  Specialty  Steel  Industry 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total 
subsidy  to  be  2.98  percent  ad  valorem 
for  the  period  January  1, 1989  through 
December  31, 1989. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  2.98  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1, 1969  and  on  or  before 
December  31, 1989,  except  for 
Surahammars  Bruks  AB.  which  is 
excluded  from  the  order. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  of  2.98  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
the  subject  merchandise  from  Sweden, 
except  for  Surahammars  Bruks  AB, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodologies  and  interested  parties 
may  request  a  hearing  not  later  than  10 
days  after  the  date  of  publication  of  this 
notice,  interested  parties  may  submit 
written  arguments  in  case  briefs  on 


these  preliminary  results  within  30  da>'s 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  bearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  dale  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  sen'ed  on 
interested  parties  in  accordance  with 
CFR  19  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's    . 
client  or  employer  becomes  a  partj-  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c],  are  due. 

The  Department  will  publish  the  fmai 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  September  2a  1901. 
Eric  I.  Corfiiikri, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-23133  Filed  9-24-91:  8:45  am) 
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John*  HopkkM  Unlverstty,  et  al.; 
Consolidated  DecMon  on  AppNcatlons 
for  Duty-Free  Entry  of  Scienttfic 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4204,  MS. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  91-069.  Applicant: 
The  Johns  Hopkins  University, 
Baltimore,  MD  21218.  Instrument:  26 
Seller  Collimators  for  Neutron 
Scattering  Instrument.  Manufacturer: 
Riso  National  Laboratory,  Denmark. 
Intended  Use:  See  notice  at  56  FR  23873. 
May  24, 1991.  Reasons:  The  foreign 
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instrument  provides  dollimation  for  a  4- 
inch  beam  height  wit|  an  8-inch 
polychromatic  neutron  beam.  Advice 
Received  From:  Argo  ine  National 
Laboratory,  July  19, 1 191. 

Docket  Number  91  -038.  Applicant: 
Carnegie  Mellon  Uniyersify,  Pittsburgh, 
PA  15213.  Instrument^  Metallorganic 
Chemical  Vapor  Dep<isition  System, 
Model  EPITOR  0*.  Manufacturer 
Thomas  Swan  and  C(  mpany  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  13625J  April  3, 1991. 
Reasons:  The  foreign  instrument 
provides  a  horizontal  small-volume 
quartz  reactor  geome  ry  with 
rectangular  section  and  a  water  jacket 
to  permit  minimum  pi  irge  time  and  short 
source  molecule  resii  ence  time  for 
atomic  layer  expitaxj  growth  operation. 
Advice  Submitted  By  National 
Institutes  of  Standarc  s  and  Technology, 
July  30, 1991. 

Docket  Number  91  -057.  Applicant: 
Oregon  State  Univers  ity,  Corvallis,  OR 
97331-5503.  Instrume,  it:  Towed 
Underwater  Vehicle,  ^odel  SEASOAR. 
Manufacturer  Chels(  a  Instruments  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  30558,  July  3, 1991. 
Reasons:  The  foreign  instrument 
provides  controllabil  ty  of  depth  and 
tow  path  to  within  a  ew  meters  over  the 
0-300  meter  towing  rs  nge  and  towed 
speed  to  10  knots.  Ad  /ice  Submitted  By: 
National  Oceanic  anc  Atmospheric 
Administration,  Nove  mber  29, 1990. 

Docket  Number  91  -084.  Applicant: 
University  of  Califon  ia,  Irvine,  Irvine, 
CA  92717.  Instrument  ■  Time  Resolved 
Picosecond  Diffractio  n  X-ray  Streak 
Camera.  Manufactun  r:  Kentech,  United 
Kingdom.  Intended  V  w:  See  notice  at  56 
FR  28372,  June  20, 19<  1.  Reasons:  The 
foreign  instrument  pr  )vides  resolution  of 
1.5  ps  at  an  x-ray  ene  "gy  of  250  eV  and 
can  detect  x-rays  in  t  le  energy  range  of 
1-100  eV.  Advice  Rec  eived  From: 
National  Institute  of !  ttandards  and 
Technology.  May  24,  1991. 

Docket  Number  9l[-086.  Applicant: 
Hawaii  Institute  of  Geophysics, 
Honolulu,  HI  96822.  /  istrument:  Soil  Gas 
Radon  Probes,  Mode  611  AlphaLogger. 
Manufacturer  Alpha  Nuclear 
Corporation,  Canada  Intended  Use:  See 
notice  at  56  FR  30558  July  3, 1991. 
Reasons:  The  foreign  instrument 
provides:  (1)  Radon  measurements 
under  natural,  undist  irbed  conditions  of 
the  soil  gas  on  a  pre-  )rogrammed  time 
basis.  (2)  computer  n  adout  of  data  in 
the  field  and  (3)  direct  detection  of 
radon  parent  nuclide  i.  Advice  Received 
From:  National  Institite  of  Standards 
and  Technology,  January  9, 1991. 

Docket  Number:  91  -088.  Applicant: 
University  of  Nebras  ca-LincoIn,  Lincoln, 
NE  68588-0340.  Instn  ment:  Electro- 


magnetic Geophysical  Survey 
Instrument.  Manufacturer  Geonics  Ltd., 
Canada.  Intended  Use:  See  notice  at  56 
FR  30558.  July  3. 1991.  Reasons:  The 
foreign  instrument  provides  battery- 
powered  measurements  of  ground 
conductivity  by  electromagnetic 
induction  to  a  depth  of  30m  in  the 
vertical  coplanar  mode.  Advice 
Received  From:  U.S.  Geological  Survey, 
August  Z  1991, 

Docket  Number  90-\65R.  Applicant: 
The  Pennsylvania  State  University. 
University  Park.  PA  16802.  Instrument: 
12-Channel  Anemometer  with 
Accessories.  Manufacturer  AA  Lab 
Systems  Ltd..  Israel.  Intended  Use:  See 
notice  at  55  FR  41739.  October  15. 1990. 
Reasons:  The  foreign  instrument 
provides:  (1)  An  output  noise  level  of  0.1 
mV  rms  over  a  0-20  KHz  bandwidth  and 
(2)  operation  in  either  a  constant 
temperature  or  constant  current  mode. 
Advice  Submitted  By:  National  Institute 
of  Standards  and  Technology.  August  7, 
1991. 

The  Argonne  National  Laboratory,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  National  Institute  of 
Standards  and  Technology  and  the  U.S. 
Geological  Survey  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-23134  Filed  9-24-91;  8:45  amj 

NLUNQ  CODE  1S10-OS-M 


University  of  California;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-«51, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  91-024.  Applicant: 
University  of  California,  Livermore,  CA 
94550.  Instrument:  Three  Gigabit  Per 
Second  Bit  Error  Rate  Tester. 
Manufacturer:  Anritsu  Corp..  Japan. 


Intended  Use:  See  notice  at  56  FR  11546. 
March  19, 1991. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  foreign  instrument  wa 
ordered  November  29. 1990. 

Reasons:  The  foreign  instrument 
provides  an  80  ps  signal  rise/fall  time  at 
an  output  signal  rate  of  1.0  GHz.  The 
National  Institute  of  Standards  and 
Technology  advises  that  (1)  the 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  which  was  being  manufactured  in 
the  United  States  at  the  time  the  foreign 
instrument  was  ordered. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  at  this 
instrument  is  intended  to  be  used,  which 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign  instrument 
was  ordered. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-23135  Filed  9-24-91;  8:45  am] 

BILLING  CODE  3510-OS-M 

University  of  California,  Santa  Barbara; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  4204.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Docket  Number  91-067.  Applicant: 
University  of  California.  Santa  Barbara, 
Santa  Barbara.  CA  93106.  Instrument: 
Charcoal  Scrubber.  Manufacturer: 
Thomas  Swan  and  Company,  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  23873,  May  24, 1991. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
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for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The 
accessory  is  pertinent  to  the  intended 
uses. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instnunent 
Frank  W.  CraaL 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  91-23130  Filed  9-24-91;  B:45  am] 

MLUNa  COM  *»10-l»-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  T^xtUe  Product* 
Produced  or  Manufactured  in 
Guatemala;  Correction 

September  19, 1991. 

In  the  letter  to  the  Commissioner  of 
Customs,  second  column,  10th  line, 
published  in  the  Federal  Register  on 
September  13, 1991  (56  FR  46599], 
correct  Category  847  to  347. 
Attggie  D.  TaatOlo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  91-23128  Filed  9-24-91;  8:45  am] 

MLUtM  COOe  3S10-De-F 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Ht>er 
Textile  Products  Produced  or 
Manufactured  In  Thailand 

September  20, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  20. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

8UPPI.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 197Z.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  200  is 
being  increased  by  application  of  swing 
and  carryforward.  The  limit  for 


Category  369-S  is  being  reduced  to 
accotmt  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  56  FR  32558.  published  on  July  17, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggis  D.  TantiBo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  (he  Implementation  of  Textile 

Agreements 

September  20. 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive  ameitds, 
but  does  not  cancel,  the  directive  issued  to 
.you  on  July  11, 1991,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  Tiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Thailand  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 1991 
and  extends  through  December  31. 1991. 

Effective  on  September  20. 1991,  you  are 
directed  to  amend  the  directive  dated  July  11. 
1991  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Thailand: 


Category 


Levels  in  Group  I 

200. 

369-S 


Adjusted  twfolve  month  ftfnit  * 


847.500  Wtogrems. 
159,235  Uograrrw. 


■  The  Kmits  have  not  t>een  adjusted  to  account  (or 
any  icnpoits  exported  attar  Dece'nt>er  31,  1990. 

'Category 
6307.105005. 


368-S:       only     .  HTS       number 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  91-23046  FUed  9-24-01:  &4S  am] 
•IIXINO  COOC  Mt»4ll-P 


RequMt  for  Public  Comments  on 
Bllater^  Textfla  Conauttations  with 
Coste  Rica  on  Certain  Wool  TaxIHa 
Products 

September  19, 1991. 
AOENCv:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  377-374a 

SUP9LEMCNTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

On  August  30, 1991,  under  the  terms  of 
Article  3  of  the  Arrangement  Regarding 
International  Trade  in  Textiles,  done  at 
Geneva  on  December  20, 1973,  aS  further 
extended  on  July  31, 1991,  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Costa  Rica  with  respect 
to  wool  suits  in  Category  443,  produced 
or  manufactured  in  Costa  Rica. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Costa  Rica,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limitior  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
wool  textile  products  in  Category  443, 
produced  or  manufactured  in  Costa  Ricu 
and  exported  during  the  twelve-month 
period  which  began  on  August  30, 1991 
and  extends  through  August  2a  1992.  at 
a  level  of  not  less  than  176.810  numbers. 

A  summary  market  statement 
concerning  Category  443  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  443.  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  443,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Auggie  D.  Tantillo,  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  ot 
Commerce,  Washington,  DC  20230;  attn: 
Helen  L  LeCrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
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Office  of  Textiles  an^  Apparel,  room 
H31(X),  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC 

Further  comments  nay  be  invited 
regarding  particular  ( omments  or 
information  received  from  the  public 
which  the  Committeq  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementatio!  i  thereof  is  not  a 
waiver  in  any  respec  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  th(  United  States." 

The  United  States  ;  emains  committed 
to  finding  a  solution  concerning 
Category  443.  Should  such  a  solution  be 
reached  in  consultati  jns  with  the 
Government  of  Costa  Rica,  further 
notice  will  be  publisl  ed  in  the  Federal 
Register. 

A  description  of  th ;  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Te)(tile  and  Apparel 
Categories  with  the  I  armbnized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notii  :e  55  FR  50756, 
published  on  Deceml  er  10, 1990). 
Auggie  D.  Tantillo, 

Chairman,  Committee  f(  r  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Cosia  Rica 

Category  443 — Men's  and  Boys'  Wool  Suits 

August  1991 

Import  Situation  and  Co  nclusion 

U.S.  imports  of  mei  I's  and  boys'  wool 
suits,  Category  443,  fi  om  Costa  Rica 
reached  184,857  units  (15,405  dozen) 
during  the  year  endir  g  in  June  1991,  25 
percent  above  the  14:  ',372  units  (12,281 
dozen)  imported  duri  ig  the  year  ending 
in  June  1990.  In  the  fust  six  months  of 
1991  imports  of  Category  443  from  Costa 
Rica  reached  96,702  ilnits  (8,059  dozen), 
32  percent  above  the|73,155  units  (6.096 
dozen)  shipped  durinc  the  same  time 
period  in  1990.  CostajRica  is  the  fourth 
largest  supplier  of  m^n's  and  boys'  wool 
suits  to  the  U.S.,  accc  unling  for  7.7 
percent  of  total  Catej  ory  443  imports 
during  the  first  half  o  f  1991.  In  calendar 
year  1990,  Costa  Ricj  's  Category  443 
imports  accounted  fo  r  5.5  percent  of 
total  category  import  s. 

The  sharp  and  sub  itantial  increase  in 
Category  443  imports  from  Costa  Rica  is 
disrupting  the  U.S.  m  irket  for  men's  and 
boys'  wool  suits. 

U.S.  Production,  Import  Penetration  and 
Market  Share 

U.S.  production  of  nen's  and  boys' 
wool  suits.  Category  443,  has  declined 
sharply  since  1988,  falling  to  354.000 


dozen  in  1990,  25  percent  below  the 
470,000  dozen  produced  in  1989,  and  27 
percent  below  the  482,000  dozen 
produced  in  1988.  In  contrast,  U.S. 
imports  of  men's  and  boys'  wool  suits. 
Category  443,  increased  from  167.000 
dozen  in  1988  to  195,000  dozen  in  1990,  a 
17  percent  increase.  Category  443 
imports  continue  to  increase  in  1991, 
surging  to  104,959  dozen  in  the  first  six 
months  of  1991, 16  percent  above  the 
January-June  1990  level.  The  ratio  of 
imports  to  production  in  Category  443 
has  risen  from  35  percent  in  1988  to  55 
percent  in  1990.  The  domestic 
manufacturers'  share  of  the  men's  and 
boys'  wool  suit  market  fell  from  74 
percent  in  1988  to  65  percent  in  1990.  a 
decline  of  9  percentage  points. 
Duty -Paid  Value  and  U.S.  Producers' Price 

Approximately  70  percent  of  Category 
443  imports  from  Costa  Rica  during  the 
first  six  months  of  1991  entered  the  U.S. 
under  HTSUSA  number  6203.11.2000— 
men's  and  boys'  wool  suits,  other  than 
those  containing  30  percent  or  more  by 
weight  of  silk.  These  garments  entered 
at  a  duty-paid  landed  value  below  U.S. 
producers'  prices  for  comparable  suits. 
[FR  Doc.  91-23129  Filed  9-24-«l;  8:45  am) 
BILUNO  COOE  3S10-OR-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Philippines  on  Certain  Man-Made  Fiber 
Woven  Fabric 

September  19, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  September  27. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  August  30, 1991,  under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 


Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Agreement  of 
March  4, 1987,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Philippines,  the  United  States 
Government  requested  consultations 
with  the  Government  of  the  Philippines 
with  respect  to  man-made  fiber  woven 
fabric  in  Category  611. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Category  611,  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on 
August  30. 1991  and  extends  through 
November  27. 1991. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments.  CITA.  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  611.  produced  or 
manufactured  in  the  Philippines  and 
exported  during  the  prorated  period 
beginning  on  November  28. 1991  and 
extending  through  December  31. 1991  of 
not  less  than  335,463  square  meters. 

A  summary  market  statement 
concerning  Category  611  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  611.  under  the 
agreement  with  the  Government  of  the 
Philippines,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  611,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  attn:  Helen  L 
LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  conmients  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
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contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  Hnding  a  solution  concerning 
Category  611.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Philippines,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  PR  50756, 
published  on  December  10. 1990). 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Philippines 
Category  611— Woven  Fabric  85  Percent  or 
More  Artificial  Staple  Fil>er 
August  1991 

Import  Situation  and  Conclusion 

U.S.  imports  of  woven  fabrics 
containing  85  percent  or  more  artificial 
staple  fiber.  Category  611.  from  the 
Philippines  reached  3.001.080  square 
meters  during  the  year  ending  May  1991, 
three  an  a  half  times  the  844,823  square 
meters  imported  a  year  earlier.  In  the 
first  five  months  of  1991.  the  Philippines 
shipped  1,542.366  square  meters,  more 
than  three  times  their  January-May  1990 
level  and  80  percent  of  their  total 
calendar  year  1990  imports.  Category 
611  imports  from  the  Philippines, 
accounted  for  three  percent  of  total 
imports  for  the  year  ending  May  1991.  In 
the  year  ending  May  1990.  the 
Philippines  accounted  for  one  percent  of 
total  Category  611  imports.The  sharp 
and  substantial  increase  of  Category  611 
imports  from  the  Philippines  is  causing  a 
real  risk  of  disruption  in  the  U.S.  market 
for  woven  fabrics  containing  85  percent 
or  more  artificial  staple  fiber. 
Import  Penetration  and  Market  Share 

Production  data  for  woven  fabrics 
containing  85  percent  or  more  artificial 
staple  fiber.  Category  611.  became 
available  on  a  reliable  basis  beginning 
in  July  1989.  and  it  is  not  comparable 
with  prior  years'  production  data.  Data 
for  the  eleven  month  periods  of  July 
1989-May  1990  and  July  1990-May  1991 
are  comparable  and  reflect  a  24  percent 
decrease  in  production  while  imports 
from  all  sources  increased  21 
percent.The  U.S.  producers'  share  of  the 
market  for  woven  fabric  containing  85 
percent  or  more  artificial  staple  fiber 
dropped  11  percentage  points,  falling 
from  67  percent  during  July  1989-May 
1990  to  56  percent  during  July  1990-May 
1991.  During  these  same  periods,  the 


ratio  of  imports  to  domestic  production 
increased  from  49  percent  to  79  percent. 
Duty-Paid  Value  and  U.S.  Producers' Price 

Approximately  96  percent  of  Category 
611  imports  from  the  Philippines  during 
the  year  ending  May  1991  entered  under 
HTSUSA  number  5516.11.0010— woven 
plain  weave  fabric  85  percent  or  more  of 
artificial  staple  fiber  whether  or  not 
bleached.  These  fabrics  entered  the  U.S. 
at  duty-paid  landed  values  below  U.S. 
producers'  prices  for  comparable 
fabrics. 

Committee  for  the  Implementation  of  Textile 
Agreement* 

September  19, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement  of  March  4, 1987,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Philippines:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
September  27. 1991.  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  woven  fabric  in  Category  611.  produced 
or  manufactured  in  the  Philippines  and 
exported  during  the  ninety-day  period 
beginning  on  August  30. 1991  and  extending 
through  November  27, 1991.  in  excess  of 
1,050,378  square  meters  *. 

Textile  products  in  Category  611  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1991  shall  remain  subject 
to  the  Group  II  limit  established  in  the 
directive  dated  December  12. 1990  for  the 
period  January  1, 1991  through  December  31, 
1991. 

Textile  products  in  Category  611  which 
have  been  exported  to  the  United  States  prior 
to  August  30, 1991  shall  not  be  subject  to  the 
ninety-day  limit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


'  The  limit  hat  not  t>een  adjuited  to  account  for 
any  import*  exported  after  August  29. 1901. 


Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-23130  Filed  9-24-91:  8:45  am] 
WLUNO  COOC  3S10-ON-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Record  System 
Amendment 

agency:  Department  of  the  Army,  DOD. 

action:  Amendment  of  a  Records 
Systems. 

SUMIMARY:  The  Department  of  the  Army 
proposes  to  amend  twenty-three  record 
systems  in  its  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 

DATES:  The  proposed  actions  will  be 
effective  without  further  notice  on 
October  25. 1991.  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  Ms. 
Alma  Lopez,  Office  of  Systems 
Management  Branch  (ASOP-MP)  Ft. 
Huachuca,  AZ  85613-5000. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974.  as  amended,  have  been  published 
in  the  Federal  Register  as  follows: 

50  FR  22090,  May  29, 1985  (DoD  Compilation, 
changes  follow) 

51  FR  23576.  )un.  30. 1986 
51  FR  30900.  Aug.  29, 1986 
51  FR  40479.  Nov.  7.  1986 

51  FR  44361.  Dec.  9, 1986 

52  FR  11847.  Apr.  13. 1987 
52  FR  18798,  May  19, 1987 
52  FR  25905.  Jul.  9, 1987 
52  FR  32329,  Aug.  27, 1987 

52  FR  43932,  Nov.  17, 1987 

53  FR  12971,  Apr.  20, 1988 
53  FR  16575,  May  10, 1988 
53  FR  21509,  )un.  8, 1988 
53  FR  28247,  Jul.  27, 1988 
53  FR  282'*9,  Jul.  27, 1988 
53  FR  28430,  Jul.  28, 1988 
53  FR  34576.  Sep.  7. 1988 
53  FR  49586,  Dec.  8. 1988 

53  FR  51580.  Dec.  22. 1988 

54  FR  10034.  Mar.  9. 1989 
54  FR  11790.  Mar.  22. 1989 
54  FR  14835,  Apr.  13. 1989 
54  FR  46965.  Nov.  B,  1989 

54  FR  50268.  Dec.  5, 1989 

55  FR  13935,  Apr.  13, 1990 

55  FR  21897,  May  30, 1990  (Army  Address 

Directory) 
55  FR  41743,  Oct.  15, 1990 
55  FR  46707,  Nov.  6. 19fl0 
55  FR  46708,  Nov.  6. 1990 
55  FR  48678,  Nov.  21. 1990 


48524 Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Notices 


55  FR  48671.  Nov.  21.  ^990  (Amended  ID 
Numbers) 

55  FR  51467.  Dec.  14. 

56  FR  TOia  Feb.  21,  IS 
56  FR  15593.  Apr.  17. 
56  FR  21134.  May  7. 19 
56  FR  27949.  )un.  18, 1^ 
56  FR  42986.  Aug.  30. 
56  FR  42991,  Aug.  30. 1991 
56  FR  42995,  Aug.  30,  ^991 
56  FR  4816Z  Sep.  10. 1091 

The  amendments!  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.a  5S2a). 
which  requires  the  lubmission  of  an 
altered  system  report.  The  specific 
changes  to  the  reco;  d  systems  being 
amended  are  iiet  foi  th  below,  followed 
by  the  record  systei  :i  notices,  as 
amended,  pubHshec  in  their  entirety. 

Dated;  September  1  1, 1991. 

LM.  Bynum, 

Allemo'e  OSD  Fedenil  Register  Liaison 
Officer.  Department  o  'Defense. 

A00(n-20SALL 

System  name: 

Congressional  In(  juiry  File  (50  FR 
22144,  May  29, 1985|. 

Changes: 


System  location: 

Add  "Official  ma  ling 
published  as  an  api  endix 
compilation  of  recofd 
to  the  end  of  the 


Delete  entry  and 
citizen  who  writes 
Congress  requestin; ; 
solicit  information 
the  Army  on  their 


addresses  are 
to  the  Army's 

systems  notices." 


enry. 

Categories  of  indivi  duals  covered  by  the 
system: 


"eplace  with  "Any 
I  a  Member  of 
that  the  Member 

rom  Department  of 
b  ahalf." 


Notification  procec  ure: 

Delete  entry  and  replace  with 
"Individuals  seekfis  to  determine  if 
information  about  memselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Chief  of 
Legislative  Liaison,10ffice  of  the 
Secretary  of  the  Army,  The  Pentagon, 
Washington,  DC  20^10-1600;  or  to  the 
legislative  liaison  a^d  control  officer  at 
the  Army  Staff  or  field  office  known  to 
have  the  record.      I 
.    For  verification  purposes,  individual 
should  provide  the  Full  name,  current 
address  and  telephone  number,  and 
sufHcient  detail  to  permit  locating  the 
record." 


Record  access  procedures: 

Delete  entire  enti  y 
"Individuals  seekis  g 


and  replace  with 
access  to  records 


about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Chief  of  Legislative 
Liaison,  Office  of  the  Secretary  of  the 
Army,  The  Pentagon.  Washington,  DC 
20310-1600;  or  to  the  legislative  liaison 
and  control  officer  at  the  Army  Staff  or 
field  office  known  to  have  the  record. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 
For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  number,  and 
sufficient  detail  to  permit  locating  the 
record." 


A0001-20SAU. 


SYSTEM  NAMC: 


Congressional  inquiry  File. 

SYSTEM  LOCATKNl: 

Chief  of  Legislative  Liaison,  Office  of 
the  Secretary  of  the  Army,  The 
Pentagon,  Washington.  DC  20310. 

A  segment  of  this  system  may  exist  at 
Department  of  the  Army  staff  agencies, 
field  operating  agencies,  major 
commands,  installations,  and  activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATEOOMES  Of  INOIVIOUALS  COVBIKO  BY  TNC 


Any  citizen  who  writes  to  a  Member 
of  Congress  requesting  that  the  Member 
solicit  information  from  the  Department 
of  the  Army  on  their  behalf. 

CATESOWES  OF  HCCOMM  IN  THE  SYSTBl: 

Individual's  request  to  the  Member  of 
Congress,  the  Member's  inquiry  to  the 
Army,  the  Army's  response,  and 
relevant  supporting  documents. 

auttknuty  for  maintenance  of  the 
system: 

10  U.S.C  1034. 
FURPOSE(S): 

To  conduct  necessary  research  and/or 
investigations  so  as  to  provide 
information  responsive  to  Congressional 
inquiries. 

noutinc  uses  of  piecohos  maimtaineo  in 

THE  SYSTEM,  INCLUDINO  CATEOOWIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCN  USES: 

None. 

FOUCIES  AND  FRACnCSS  FOR  STORMO, 
RETRtEVINO,  ACCESSWIO.  RBTAWMO.  AND 
DISFOSINa  OF  RECORDS  M  THE  SWSTEM: 


STORAOE: 

Paper  records  in  file  folders  and  on 
microfilm  records  in  an  automatic 
retrieval  device. 


RETRIEVABItJTV: 

Retrieved  by  Congressmen  and 
individuars  name. 


SAFEOUAH 

Records  are  maintained  in  areas 
accessible  only  to  authorized  persons 
having  official  need  therefor  in  the 
performance  of  their  duties. 

RETENTION  AND  DISFOBAU 

In  the  Chief  of  Legislative  Liaison, 
Office  of  the  Secretary  of  the  Army, 
records  are  destroyed  after  5  years.  In 
other  offices  of  legislative  coordination 
and  control  at  Army  Staff  level  and  at 
headquarters  of  major  and  subordinate 
commands,  records  are  destroyed  after  3 
years;  at  lower  echelons,  records  are 
destroyed  after  2  years. 

SYSTEM  MANAOER<S)  AND  ADDRESS; 

Chief  of  Legislative  Liaison.  Office  of 
the  Secretary  of  the  Army.  The 
Pentagon.  Washington.  DC  20310. 

NOTIFICATION  FROCEDURE. 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Chief  of 
Legislative  Liaison,  Office  of  the 
Secretary  of  the  Army,  The  Pentagon, 
Washington,  DC  20310;  or  to  the 
legislative  liaison  and  control  officer  at 
the  Army  Staff  or  field  office  known  to 
have  the  record.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
system  notices. 

For  verification  purposes,  individual 
should  provide  the  full  name,  oirrent 
address  and  telephone  number,  and 
sufficient  detail  to  permit  locating  the 
record. 

RECORD  ACCESS  FROCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Chief  of  Legislative 
Liaison.  Office  of  the  Secretary  of  the 
Army,  "The  Pentagon,  Washington.  DC 
20310;  or  to  the  legislative  liaison  and 
control  officer  at  the  Army  Staff  or  field 
office  known  to  have  the  record.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  flujober,  and 
sufficient  detaU  to  permit  locating  the 
record. 


CONTESTINOl 

The  Army's  rules  for  accessing 
records,  contesting  contents,  snd 
appealing  initial  agency  determinations 
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by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21:  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECOND  SOURCf  CATCOORIBt: 

From  the  individual  Member  of 
Congress;  Army  records  and  reports. 

tVSTEM*  CXKMmO  mOM  CCRTMN 
PROVISIONS  or  THC  ACT: 

None. 
A001S-34DARP 

System  name: 

Army  Civilian/Military  Service 
Review  Board  (52  FR 18804.  May  19. 
1987). 

Changes: 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Reserve 
Personnel  Center.  ATTN:  DARP-PAS- 
ENC,  9700  Page  Boulevard.  St  Louis.  MO 
63132*-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name  at  the  time 
of  the  recognized  military  service,  date 
and  place  of  birth,  details  concerning 
affiliation  with  group  certified  to  have 
performed  active  duty  with  the  Army, 
and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Reserve  Personnel  Center.  ATTN: 
DARP-PAS-ENC.  9700  Page  Boulevard. 
St  Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name  at  the  time 
of  the  recognized  military  service,  date 
and  place  of  birth,  details  concerning 
affiliation  with  group  certified  to  have 
performed  active  duty  with  the  Army, 
and  signature." 


A001S-34DARP 
SYSTEM  name: 

Army  Civilian/Military  Service 
Review  Board. 

SYSTEM  location: 

U.S.  Army  Reserve  Personnel  Center. 
9700  Page  Boulevard.  St  Louis,  MO 
63132-5200. 


CATSOORIES  OP  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  or  contractual  personnel  (or 
their  survivors)  who  were  members  of  a 
group  certified  by  the  Secretary  of  the 
Air  Force  to  have  performed  active  duty 
with  the  Armed  Forces  of  the  United 
States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  of  individuals  for 
recognition  of  service,  evidence  that 
supports  claim  of  membership  in 
approved  group,  action  of  the  Army 
Civilian/Military  Service  Review  Board, 
DD  Form  214  and  DD  Form  256  or  DD 
Form  257  as  appropriate,  and  similar 
relevant  documents. 

AUTHORrrV  KM  MAINTENANCE  Of  THE 
SYSTEM: 

Section  401.  Pub.  L.  95-202  and  DoD 
Directive  1000.20,  Determinations  of 
Active  Military  Service  and  Discharge: 
Civilian  or  Contractual  Personnel. 

PURPOSE(S): 

To  determine  whether  individual 
applicants  were  members  of  civilian  or 
contractual  groups  approved  as  having 
rendered  service  to  the  Army  and  whose 
service  constitutes  active  military 
service,  and  to  issue  appropriate 
discharge  or  casualty  documents, 
including  applicable  pay  and  equivalent 
rank  or  grade. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEQORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Copy  of  DD  Form  214  is  furnished  to 
the  Veterans  Administration  for  benefits 
entitlements. 

The  "Blanket  Route  Uses"  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  record  system  notices  also  apply  to 
this  system. 

FOUCIES  AND  MACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCSSSINQ,  RETAININO,  AND 
DISFOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 
Papers  stored  in  file  folders. 

retrievasiutv: 
By  applicant's  surname. 

SAFEQUARDS: 

Information  is  accessible  only  to 
designated  persons  having  official  need 
therefore  in  the  performance  of  their 
duties.  During  non-duty  hours,  guards 
assure  that  records  areas  are  secured. 

retention  and  disposau 

Upon  favorable  Board  decision,  an 
Official  Mihtary  Personnel  File  is 
created,  containing  individual's 
application.  Board  action.  DD  Form  213, 
DD  Form  256  or  DD  Form  257  as 


appropriate,  and  DD  Form  1300  if 
applicable.  This  file  is  transferred  to  the 
National  Personnel  Records  Center. 
General  Services  Administration,  where 
it  is  retained  permanently. 

Disapproved  applications,  together 
with  supporting  documentation  and  the 
Board's  decision,  are  retained  for  2 
years,  following  which  they  are 
destroyed  by  shredding. 

SYSTEM  MANAQEII(S)  ANO  ADDRESS: 

Commander.  U.S.  Army  Reserve 
Personnel  Center.  9700  Page  Boulevard, 
St  Louis,  MO  63132-5200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center.  ATTN:  DARP-PAS- 
ENC,  9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name  at  the  time 
of  the  recognized  military  service,  date 
and  place  of  birth,  details  concerning 
affiliation  with  group  certified  to  have 
performed  active  duty  with  the  Army, 
and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Reserve  Personnel  Center.  ATTN: 
DARP-PAS-ENC.  9700  Page  Boulevard, 
St  Louis,  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name  at  the  time 
of  the  recognized  military  service,  date 
and  place  of  birth,  details  concerning 
afi^iliation  with  group  certified  to  have 
performed  active  duty  with  the  Army, 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determination; 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  fit>m  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM! 

None. 
A004&-1HSC 

System  name: 

Professional  Personnel  Information 
file  (50  FR  22218.  May  29. 1S85). 
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Changes: 


Categories  of  records 

Delete  the  word 
replace  with  "staff  of$cers 


in  the  system: 
c(  nsultants"  and 


re  ilace 


System  manager 

Delete  entry  and 
Surgeon  General.  He^dquarti 
Department  of  the 
Pike.  Falls  Church 


Arny 


VA 


with  'The 
ers. 
,  5109  Leesburg 
22041-3258." 


Notification  procedur  ?; 

Delete  entry  and  re  )lace  with 
"Individuals  seeking  I  o  determine  if 
information  about  the  uselves  is 
contained  in  this  reco  d  system  should 
address  written  inquiiies  to  the 
Commander,  U.S.  Am  ly  Health  Services 
Command.  ATTN:  HS  CL-C,  Fort  Sam 
Houston.  TX  78234-6000. 

For  verification  puit>oses,  individual 
should  provide  the  ful  name,  ourent 
address  and  telephone  number,  and 
signature". 

Record  access  proccaires: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Health  Services  Comrjiand  ATTN: 
HSCL-C  Fort  Sam  H<  uston.  TX  78234- 
600a 

For  verification  pur  rases,  individual 
should  provide  the  ful  name,  current 
address  and  telephon  >  number,  and 
signature." 


A0040-1HSC 

SYSTEM  name: 
Professional  Persoi^iel  Information 

File. 


SVSTEM  locatiom: 

Office  of  the  Surgec 
Headquarters.  Depart  ment 
5109  Leesburg  Pike, 
22041-3258. 


n  General. 

of  the  Army. 
Church.  VA 


Fills 


CATEOOmES  OF  INOIVIOUiftLS  COVERED  BY  TMC 

system: 

Practicing  physiciai  is.  residents, 
psychologist,  social  v«  orkers.  and 
pharmacists  assigned  or  employed  in 
medical  treatment  facilities  operated  by 
the  Army  Medical  Department. 


CATEOOfOES  OF  RECORD)  I 

Files  contain  persoi  la 
provided  to  the  varioi  is 
staff  officers  assignee 
the  Army  Surgeon  Getier; 
practitioners  assignee 
treatment  facilities.  T  i: 


MTMK  system: 


1  information 
professional 

to  Department  of 
al  by 

to  medical 

is  includes 


personal  data  questionnaires,  curricula, 
vitae,  assignment  preferences,  personal 
correspondence,  and  other  records 
pertaining  to  the  professional 
qualifications  and  experience  of 
personnel  being  monitored  by  the 
consultant 

AUTNORrrv  FOR  maintenancc  of  the 
system: 

10  U.S.a  3013. 

PURPOSE(S): 

To  establish  and  maintain  familiarity 
with  the  locations,  assignments, 
utilization,  marital  and  family  status, 
professional  and  military  experience 
and  qualifications,  and  assignment 
preferences  of  professional  staff  in 
medical  treatment  activities,  and  as  an 
aid  in  monitoring  the  utilization  of 
professional  personnel  and  to  assist  in 
career  management  and  assignment 
activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCIUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Clinical  privileged  information  may  be 
provided  to  civilian  and  military 
medical  facilities.  Federation  of  State 
Medical  Boards  of  the  United  States, 
State  Licensure  Authorities  and  other 
appropriate  professional  regulating 
bodies. 

policies  and  practices  for  stowno, 
retrievino,  accsssino,  retainino,  and 
oisposino  of  records  m  the  system: 

storaoe: 

Paper  records  in  file  folders  and  on 
index  card  files. 

retrievawuty: 
By  last  name  of  professional  person. 

safeouaros: 

Records  are  stored  in  buildings 
protected  by  security  guards;  access  to 
records  is  restricted  to  designated 
individuals  having  need  therefore  in  the 
performance  of  official  duties. 

retention  and  disfosal: 

Records  are  destroyed  within  1  year 
following  termination  of  practitioner's 
assignment  or  employment. 

system  MANAaER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters, 
Department  of  the  Army.  5109  Leesburg 
Pike.  Falls  Church,  VA  22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Surgeon 
General.  Headquarters.  Department  of 
the  Army,  5100  Leesburg  Pike.  Falls 
Church.  VA  22041-a25& 


For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  number,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
5109  Leesburg  Pike,  Falls  Church.  VA 
22041-3258. 

For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  number,  and 
signature. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATCQORIES: 

Official  Personnel  Rosters,  registers, 
and  Army  records  and  reports. 

EXEMPTtONS  CUUMED  FOR  THE  SYSTEM: 

None. 
A0195-2aUSACIDC 

System  name: 

Source  Register  (50  FR  22146.  May  29. 
1985). 

Changes: 


System  location: 

After  the  word  "Command"  add 
"(USACIDC)".  Change  ZIP  code  to 
"22041-5015".  Add  at  the  end  "Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices." 

Categories  of  individuals  in  the  system: 

Delete  "informants"  and  substitute 
"aources". 

***** 

Purpose(s): 

Delete  the  words  "informants"  and 
"informant"  and  substitute  "sources". 
***** 

Storage: 

Delete  entry  and  replace  with  ""Card 
files,  computer/magnetic  tapes,  disks, 
and  paper  printouts." 
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Retention  and  etispoeal: 

Delete  entiy  and  replace  with 
"Records  concerning  Level  I  Drug 
Suppression  Team  sources  are 
maintained  for  10  years  after 
termination  of  source's  servioe.  At 
Headquarters,  U.S.  Anny  Criminal 
Investigation  Command,  information 
concerning  other  sources  is  retained  for 
10  years  after  termination  of  source's 
service.  At  other  locations  of  U^.  Army 
Criminal  Investigation  Command, 
source  files  and  cross-index  cards  are 
retained  for  3  years  after  termination  of 
source's  service;  master  source  cards 
are  retained  until  no  longer  needed  to 
control  or  facilitate  work.  Destruction  is 
by  shredding.  Retention  period  for 
automated  records  varies  according  to 
Headquarters.  U.S.  Army  Criminal 
Investigation  Command  and  field 
element  but  total  retention  does  not 
excess  10  years." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Criminal 
Investigation  Command,  5611  Columbia 
Pike.  Falls  Church,  VA  22041-5015. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  of 
bh'th,  current  address,  and  signature.** 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Criminal  Investigation  Command.  5611 
Columbia  pike,  Falls  Church.  VA  22041- 
5015. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  bir^i,  current  address,  and 
signature." 


Record  source  categories: 

Delete  the  word  "informant"  and 
replace  with  "scurce". 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with  "Parts 
of  this  system  may  be  exempt  under  5 
U.S.C.  552a(j}(2]  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  585.  For  additional  information 
contact  the  system  manager." 


A019S-a«USACIOC 

SVtTEMNAMI: 
Source  Register. 

tvsTiM  location: 

Primary  System  is  at  Headquarters, 
U.S.  Army  Criminal  Investigation 
Command  (USACIDC),  5611  Ccklumbia 
Pike,  Falls  Church,  VA  22041-5015. 

Segments  of  the  system  exist  at 
subordinate  elements  of  the  U.S  Army 
Criminal  Investigation  Command  which 
exercise  local  administrative  and 
technical  control  of  sources.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

cateqomct  op  indiv10uals  covered  by  the 
svstkm: 

All  individuals,  civilian  or  military, 
who  are  used  as  sources  by  the  U.S. 
Army  Criminal  Investigation  Command. 

CATIOOMES  OrJWCOIIBS  IN  TME  BVSTHt 

Files  contain  cross  indexed  code 
numbers,  name,  race,  military 
occupational  speciahy.  sex,  date  and 
place  of  bh^h.  home  of  record, 
educational  level,  area  of  utilization, 
civilian  employment,  handler,  letters, 
vouchers,  personal  history,  performance, 
citizenship,  marital  status,  physical 
description,  criminal  history,  expertise, 
talents,  actions  taken,  and  other  related 
personal  data. 

authoimty  for  maintenance  op  the 
•vstem: 

10  U.S.C.  3013. 

nmpo8E(i): 

To  monitor  performance  and 
reliability;  to  check  utilization  of 
sources;  to  maintain  an  accounting  of 
expenditures  connected  with  the 
sources;  to  answer  Congressional 
inquiries  concerning  misuse  or 
mistreatment  of  sources  or  those  who 
allege  they  are  not  sources;  to  document 
fear-of-life  transfers  for  military  sources. 

ROUTINE  uses  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  NUCUNNNO  CATBOORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Information  may  be  disclosed  to 
foreign  countries  under  the  provisions  of 
Status  of  Forces  Agreements  or  Treaties. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system  of  records. 

POUCMIS  ANB  PHAC I  ICES  POR  STORINQ, 
RETRIEVINO,  ACCESSINO,  RETAININO,  AND 
DISPOSINO  OP  RECORDS  IN  THE  SYSTEM: 

STORAQI: 

Card  files,  oosfMiler/magnetic  tapes, 
disks,  and  paper  friatouts. 


RETRIEVNWUnR 

"By  indiTiduefs  name,  code  number,  or 
Military  Occupational  Spectatty  (MOS). 

SAPEOUARDS: 

All  information  is  stored  in  locked 
containers  wifhin  secured  buildings; 
information  is  accessible  only  by 
designated  officials  having  need 
therefore  in  the  performance  of  official 
duties. 

RETENTION  ANB  OMPOMl: 

Records  concerning  Level  1  Drug 
Suppression  Team  sources  are 
maintained  for  10  years  after 
termination  of  source's  service.  At 
Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  information 
concerning  other  sources  is  retained  for 
10  years  after  termination  of  source's 
ser\'ice.  At  other  locations  of  U.S.  Army 
Criminal  Investigation  Command, 
source  files  and  cross-index  cards  are 
retained  for  3  years  after  termination  of 
source's  service;  master  source  cards 
are  retained  until  no  longer  needed  to 
control  or  facilitate  work.  Destruction  is 
by  shredding.  Retention  period  for 
automated  records  varies  according  to 
Headquarters,  U.S.  Army  Criminal 
Investigation  Command  and  field 
element  but  total  retention  does  not 
exceed  10  jrears. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Headquarters.  U.S.  Army 
Criminal  Investigation  Command.  5611 
Columbia  Pike,  FalU  Church,  VA  22041- 
5015. 

NOTIFICATION  PWOCEBBRE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Criminal 
Investigation  command,  5611  Columbia 
Pike.  Falls  Church.  VA  22041-5015 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  of 
birth,  current  address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Criminal  Investigation  Command,  5611 
Columbia  Pike.  Falls  Church.  VA  22041- 
5015. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address,  and 
signature. 

CONTBSTWM  RSCORD  PHOCIBURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
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appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505:  or  nlay  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CAIEGORIES: 

F'om  the  militaiy  personnel  records  if 
the  source  is  militi  iry,  or  the  civilian 
personnel  records  if  source  is  a  civilian 

employee.  ' 


rule 


EXEMPTIONS  CLAIME^ 

Parts  of  this  sys  em 
under  5  U.S.C.  552^(j)(2) 

An  exemption 
been  promulgated 
requirements  of  5 
and  (3).  (c)  and  (e 
CFR  part  505.  For 
contact  the  systen 


FOR  THE  SYSTEM: 

may  be  exempt 
as  applicable, 
for  this  system  has 
in  accordance  with 
J.S.C.  553(b)(1).  (2), 
and  published  in  32 
idditional  information 
manager. 


A0195-2bUSACID|C 

System  name: 

Criminal  Invest^at 
Laboratory  Files  (fO 
1985). 

Changes: 


System  location. 

Delete  entry  am 
"Headquarters.  U.  s 
Investigation  Com  Tiand 
5611  Columbia  Piije 
22041-5015. 

Segments  exist 
USACIDC  elemen 
be  obtained  from 

An  automated 
maintained  at  the 
Records  Center, 
Investigation  Comfaiand, 
Chesapeake  Avenue 
21222^099  and  at 
Investigative  Service 
Baltimore,  MD  21303-2111 


ion  and  Crime 
FR  22157.  May  29. 


replace  with 
Army  Criminal 
(USACIDC). 
Falls  Church.  VA 

it  subordinate 
s;  the  addresses  may 
\  he  system  manager. 
ii  idex  of  cases  is 
U.S.  Army  Crime 
Army  Criminal 

2301 
Baltimore,  MD 
the  Defense 

P.O.  Box  1211. 


US 


Storage: 

At  the  end  of  th  ;  sentence,  add 
"computer  magnel  ic  tapes,  disks,  and 
printouts;  microfioie." 

Retention  and  disposal: 
At  the  beginnini  of  the  first  sentence 


add  "At  U.S.  Arm' 


Criminal 


Investigation  Con  mand,";  after  "40 
years"  add  "after  inal  action.";  change 
"3  years"  to  "5  ye  irs". 

Notification  proa  dure: 

•  Delete  entry  an  I  replace  with 
"Individuals  seek  ng  to  determine  if 
information  about  themselves  is 
contained  in  this  i  ecord  system  should 
address  written  ii  quiries  to  the  Director, 
U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criminal  Investigation  Command, 


ATTN:  CICR-FP.  2301  Chesapeake 
Avenue.  Baltimore,  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  CICR-FP,  2301  Chesapeake 
Avenue,  Baltimore,  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature." 
***** 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with  "Parts 
of  this  system  may  be  exempt  under  5 
U.S.C.  552a(j)(2)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager." 

A0195-2bUSACIDC 

SYSTEM  NAME: 

Criminal  Investigation  and  Crime 
Laboratory  Files. 

SYSTEM  location: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command  (USACIDC), 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-5015. 

Segments  exist  at  subordinate 
USACIDC  elements;  the  addresses  may 
be  obtained  from  the  system  manager. 

An  automated  index  of  cases  is 
maintained  at  the  U.S.  Army  Crime 
Records  Center,  U.S.  Army  Criminal 
Investigation  Command.  2301 
Chesapeake  Avenue,  Baltimore,  MD 
21222-4099  and  at  the  Defense 
Investigative  Service,  P.O.  Box  1211, 
Baltimore,  MD  21203-2111. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  civilian  or  military, 
involved  in  or  suspected  of  being 
involved  in  or  reporting  possible 
criminal  activity  affecting  the  interests, 
property,  and/or  personnel  of  the  U.S. 
Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  rank, 
date  and  place  of  birth,  chronology  of 
events;  reports  of  investigation 


containing  statements  of  witnesses, 
subject  and  agents;  laboratory  reports, 
documentary  evidence,  physical 
evidence,  summary  and  administrative 
data  pertaining  to  preparation  and 
distribution  of  the  report;  basis  for 
allegations;  Serious  or  Sensitive  Incident 
Reports,  modus  operandi  and  other 
investigative  information  from  Federal, 
State,  and  local  investigative  agencies 
and  departments;  similar  relevant 
documents.  Indices  contain  codes  for  the 
type  of  crime,  location  of  investigation, 
year  and  date  of  offense,  names  and 
personal  identifiers  of  persons  who  have 
been  subjects  of  electronic  surveillance, 
suspects,  subjects  and  victims  of  crimes, 
report  number  which  allows  access  to 
records  noted  above;  agencies,  firms, 
Army  and  Defense  Department 
organizations  which  were  the  subjects 
or  victims  of  criminal  investigations;  and 
disposition  and  suspense  of  offenders 
listed  in  criminal  investigative  case  files, 
witness  identification  data. 

authorrrv  for  maintenance  of  the 
system: 

10  U.S.C.  3013(g). 
PURPOSE(S): 

To  conduct  criminal  investigations 
and  crime  prevention  activities;  to 
accomplish  management  studies 
involving  the  analysis,  compilation  of 
statistics,  quality  control,  etc.,  to  ensure 
that  completed  investigations  are  legally 
sufficient  and  result  in  overall 
improvement  in  techniques,  training  and 
professionalism. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  concerning  criminal  or 
possible  criminal  activity  is  disclosed  to 
Federal,  State,  local  and/or  foreign  law 
enforcement  agencies  in  accomplishing 
and  enforcing  criminal  laws;  analyzing 
modus  operandi,  and  detecting 
organized  criminal  activity.  Information 
may  also  be  disclosed  to  foreign 
countries  under  the  provisions  of  the 
Status  of  Forces  Agreements,  or 
Treaties. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  card  files 
and  indices;  automated  indices; 
computer  magnetic  tapes,  disks,  and 
printouts; 

RETRIEV  ABILITY: 

By  name  or  other  identifier  of 
individual. 
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SAFEa««MW>S: 

Access  is  limited  to  desi^iated 
authorized  individuals  having  official 
need  for  the  information  in  the 
performance  of  their  duties.  Buildings 
housing  records  are  protected  by 
security  guards. 

RETENTION  AND  OMTOtAL: 

At  Headquarters.  U.S.  Army  Criminal 
Investigation  Command,  criminal 
investigative  case  files  are  retained  for 
40  years  after  final  action,  except  that  at 
USACIDC  subordinate  elements,  such 
files  are  retained  from  1  to  5  years 
depending  on  the  level  of  such  unit  and 
the  data  involved.  Laboratory  reports  at 
the  USACIDC  laboratory  are  destroyed 
after  5  years.  Destruction  is  by 
shredding. 

SYSTEM  MANAQEII<S)  AND  ADDRESS: 

Commander,  U.S.  Army  Criminal 
Investigation  Command,  5611  Columbia 
Pike,  Falls  Church,  VA  22041-SOlS. 

NOTIFICATION  MOCEOURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criminal  Investigation  Command, 
ATTN:  CICR-FP.  2301  Chesapeake 
Avenue,  Baltimore,  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signatme. 

RECORD  ACCESS  PROCEDURES: 

Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director.  U.S.  Army 
Crime  Records  Center.  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  CICR-FP,  2301  Chesapeake 
Avenue,  Baltimore,  MD  21222-4099. 

For  verification  pnrposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature. 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Suspects,  witnesses,  victims. 
USACIDC  special  agents  and  other 
personnel,  informants;  various 
Department  of  Defense,  federal,  state, 
and  local  investigative  agencies; 
departoients  or  agencies  otimeiga 
governments:  and  any  other  individual 
or  organization  whicii  may  aujiply 
pertinent  information. 


EXEMPTIONS  CLAlHi 

Parts  of  this  system  laay  be  exonpt 
under  5  U.S.C.  5S2^)M2)  as  applicable. 

An  exemption  rule  for  this  8>-8tem  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C  55a{bHl).  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

AOnS-CUSACIDC 

System  name: 

U.S.  Army  Criminal  Investigation 
Fund  Vouchers  (50  ¥R  22155.  May  29. 
1985). 

Changes: 

System  location: 

After  "Command"  add  "(USACIDC)". 
Change  ZIP  to  "22041-5015". 

Categories  of  individuals  covered  by  the 
system: 

Delete  015  and  replace  with  ".0015". 
At  the  end  of  the  sentence  add 
"Contingency  Funds  of  the  Secretary  of 
the  Army". 

Purpose: 

Delete  015  and  replace- with  ".0015". 

•        •        «        «        « 

Storage: 

Delete  entry  and  replace  with  "Paper 
records  in  file  folders,  computer 
magnetic  tapes,  and  hard  copy 
printouts." 

Retrievability: 

Add  the  following  sentence 
"Automated  data  is  retrieved  through 
routine  and  specially  created  programs 
to  meet  various  management 
requirements." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Individual  voucher,  voucher  register, 
subvoucher  and  supporting  documents 
maintained  at  Headquarters.  USACIDC 
are  destroyed  1  year  after  inspection 
and  clearance  by  Secretary  of  the  Army; 
at  other  USACIDC  subordmate 
elements,  1  year  after  inspection  and 
clearance  by  Comptroller,  USACIDC. 
Automated  data  are  erased  after  a  hard 
copy  of  the  register  is  produced. 
Disposal  of  manual  records  is  by 
shredding  or  burning." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  detemine  if 
information  about  tlientselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director. 


U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criiainal  Investigatioa  ConiiMBd. 
ATTN:  aCR-FP.  2301  Chesapeake 
Avenue,  Baltimore,  MD  21222-4099. 

For  verification  purposes,  indrvidnal 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  aCR-FP.  2301  Chesapeake 
Avenue,  Baltimore.  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature." 


Record  source  categories: 

Delete  "informant"  and  replace  with 
"source". 


A019S— 4USACtOC 

SYSTEM  LOCATION: 

U.S.  Army  Criminal  Investigation 
Fund  Vouchers. 

SYSTEM  name: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command  (USACIDC). 
5611  Columbia  Pike.  Falls  Church.  VA 
22041-5015. 

Segments  of  the  system  are  located  at 
USACIDC  subordinate  elements; 
addresses  for  these  may  be  obtained 
from  the  Commander.  USACIDC  at  the 
above  address. 

CATEGORIES  Of  INDIVIOOALS  COVERED  OV  THE 

SYSTEM: 

Special  agents  of  USACIDC  or 
military  police  investigator  of  US.  Army 
who  have  made  expenditures  or  have 
requested  reimbursement  from 
USACIDC  limitation  .0015  contingency 
funds  authorized  by  Army  Regulathwi 
37-47,  Contingency  Funds  of  the 
Secretary  of  the  Army. 

CATEOORICS  OP  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  grade,  reason  for 
such  expenditure,  receipts  (or 
certificates  when  receipts  aie 
unavailable),  relevant  documents.  > 

AUTHORITV  POR  aUINTBHANCS  OP  TNI 
SYSTEM: 

10  U.S.C  30U(g). 
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nMPOSC(S): 

To  maintain  prooer  accounting  of  the 
USACIDC  .0015  coltingency  funds. 

ROUTINC  USES  Of  RECDfWS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOHIO  CATCOOfllES  OF 
USERS  ANO  THE  PURPOSES  OT  SUCH  USES: 

The  "Blanket  Roiitine  Uses"  set  forth 
at  the  beginning  of  khe  Army's 
compilation  of  record  system  notices 
apply  to  this  systeiti  of  records. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RCTRIEVINC,  ACCESSmO,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

Paper  records  in  file  folders,  computer 
magnetic  tapes,  an  i  hard  copy  printouts. 


RETRIEV  ABILITY: 

By  individual's  nbme 
subordinate  elemei  its: 
number  at  Headqu  irters 
Automated  data  is 
routine  and  specially 
to  meet  various  ma  nagement 
requirements. 


SAFEOUAROS: 

Access  is  limitec 


at  USACIDC 
;  by  voucher 
USACIDC. 
retrieved  through 
created  programs 


to  designated 


authorized  individiials  having  official 
need  for  the  infonnation  in  the 
performance  of  their  duties.  Buildings 
housing  records  arf  protected  by 
security  guards. 


RETENTION  AND  OK 


SAL- 


Individual  vouchler,  voucher  register, 
subvoucher  and  supporting  documents 
maintained  at  Healquarters.  USACIDC 
are  destroyed  1  yei  ir  after  inspection 
and  clearance  by  £  ecretary  of  the  Army; 


at  other  USACIDC 


subordinate 


elements,  1  year  af  :er  inspection  and 
clearance  by  Comp  troUer,  USACIDC. 
Automated  data  are  erased  after  a  hard 


copy  of  the  registei 
Disposal  of  manua 


shredding  or  bumii  ig 


SYSTEM  MANAGER(S) 

Commander.  U.£ 
Investigation  Comi  nand 
Pike,  Falls  Church, 


iiND  address: 

Army  Criminal 

5611  Columbia 
VA  22041-5015. 


NOTIFICATION  PPOCEI  lURE: 


ek  ng 


Individuals  se 
information  about 
contained  in  this 
address  written  in 
U.S.  Army  Crime 
Army  Criminal 
ATTN:  CICR-FP, 
Avenue,  Baltimore 

For  verification 
should  provide 
place  of  birth, 
telephone  number; 


is  produced, 
records  is  by 


to  determine  if 
hemselves  is 
rf  cord  system  should 

uiries  to  the  Director, 
I^ecords  Center,  U.S. 
Investigation  Command. 
2p01  Chesapeake 
MD  21222-4099. 
lurposes,  individual 
the  full  name,  date  and 
currpnt  address, 

and  signature. 


record  Access  PROCEDURES: 

Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director.  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command. 
ATTN:  CICR-FP.  2301  Chesapeake 
Avenue.  Baltimore,  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  source,  or  the 
statement  of  third  parties  pertaining  to 
the  expenditure. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0195-6USACIDC 

System  name: 

Criminal  Investigation  Accreditation 
and  Polygraph  Examiner  Evaluation 
Files  (52  FR  18804,  May  19, 1987). 

Changes: 

***** 

System  location: 

In  the  first  sentence  change  ZIP  to 
"22041-5015h".  In  the  second  sentence 
change  ZIP  to  "21222-4099 ". 

***** 

Categories  of  individuals  covered  by  the 
system: 

First  subparagraph,  after  "pertaining 
to  assignment  capability"  add  "or 
limitation,";  after  "credential  number," 
add  polygraph  certificate  number,". 
Second  subparagraph  after  "Crime 
Records  Center"  add  "(CRC)". 

Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "Executive  Order 
S397". 

Purpose(s): 

Delete  "his/her"  and  at  the  end  of  the 
sentence  add  the  following:  "and  to 
manage  and  evaluate  polygraph 
examination  performance.". 

Retention  and  disposal: 

At  the  end  of  the  first  sentence  add 
"or  burning".  At  the  end  of  the 
paragraph  add  "Polygraph  examination 
report  information  is  retained  for  3  years 


following  closure  or  completion  of  the 
pertinent  investigative  report.  Records 
of  approved  polygraph  examiner 
certifications  are  retained  at  the  CRC  fdr 
10  years  after  the  examiner  retires  or  Is 
released  from  active  duty,  then 
destroyed  by  shredding  or  burning. 
Records  of  disapproved  polygraph 
examiner  certification  are  retained  at 
the  CRC  for  1  year,  then  destroyed  by 
shredding  or  burning." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criminal  Investigation  Command, 
ATTN:  CICR-FP.  2301  Chesapeake 
Avenue.  Baltimore.  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
numbers,  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director.  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  CICR-FP,  2301  Chesapeake 
Avenue,  Baltimore,  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
numbers,  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signature." 


Record  source  categories: 

Delete  "his/her"  and  replace  with 
"individual's". 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with  "Parts 
of  this  system  may  be  exempt  under  5 
U.S.C.  552a(k)(2),  (5),  or  (7)  as 
applicable. 

•    An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2). 
and  (3).  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager.'* 
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A0195-6USACIDC 
SYSTEM  NAME: 


Criminal  Investigation  Accreditation 
and  Polygraph  Examiner  Evaluation 
Files. 

SYSTEM  LOCATION: 

Headquarters.  U.S.  Army  Criminal 
Investigation  Command  (USACIDC), 
5611  Columbia  Pike.  Falls  Church.  VA 
22041-5015.  Information  concerning 
polygraph  examiners  is  located  at  the 
Crime  Records  Center.  USACIDC,  2301 
Chesapeake  Avenue.  Baltimore,  MD 
21222-4099  and  subsequently  at  the 
Washington  National  Records  Center, 
GSA,  Suitland,  MD  20746. 

categories  of  indiviouals  covered  by  the 
system: 

Applicants  for  entry  into  the 
USACIDC  program  as  an  apprentice 
special  agent,  a  polygraph  examiner,  for 
supervisory  credentials,  for  the 
USACIDC  officer  specialty  program  or 
warrant  officer  appointments;  or  for 
laboratory  technician  credentials. 

categories  of  records  in  the  system: 

Individual's  application,  statement  of 
personal  history,  personal  identifiers, 
photographs,  fingerprint  cards, 
qualifications  record,  biography, 
information  pertaining  to  assignment 
capability  or  limitation,  letters  of 
recommendation,  educational 
institutional  documents,  character 
investigation  data,  reclassification 
actions,  reassignment  orders, 
commander's  inquiry  data,  reports  of 
investigation,  reasons  for  withdrawal 
from  program,  reason  for  denying 
application,  date  of  acceptance  into 
program,  date  appointed,  date  of 
accreditation,  badge  number,  credential 
number,  polygraph  certificate  number, 
agent  sequence  number,  assignment, 
date  assigned,  marital  status,  and  other 
data  pertinent  to  the  accreditation 
function,  physical  profile,  date  of  last 
physical,  assignment  preference, 
transfer  restrictions,  job  title,  security 
clearance  data,  date  of  last  background 
investigation,  foreign  language 
proficiency,  special  qualifications, 
service  agreement,  spouse's  place  of 
birth  and  citizenship,  agent's  place  of 
birth,  private  licenses,  hobbies,  and  last 
10  assignments. 

Polygraph  examiner  performance  and 
evaluation  data  maintained  at  the  Crime 
Records  Center  (CRC)  include 
individual's  name,  personal  history 
statement,  certificate  number,  polygraph 
examination  history,  year  of  polygraph 
report,  report  of  investigation  or  CRC 
cross  reference  number,  type  of 
examination,  and  monitor's  comments. 


AirfHORrrv  for  maintenance  of  the 
system: 

10  U.S.C.  3013(g)  and  Executive  Order 
9397. 

PURPOSE(S): 

To  determine  applicant's  acceptance 
into  or  rejection  from  the  USACIDC 
program;  continuing  eligibility, 
placement  or  standing  therein;  and  to 
manage  and  evaluate  polygraph 
examination  performance. 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOiNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  cards, 
magnetic  tapes,  disks,  and  paper 
printouts. 

RETRIEVABIUTV: 

By  individual's  surname,  agent 
sequence  number.  Social  Security 
Number,  badge/credential  number,  and 
polygraph  certificate  number. 

SAFEGUARDS: 

AH  records  are  maintained  in 
buildings  protected  by  security  guards 
or  a  locked  wire  enclosure:  information 
is  accessed  only  by  designated 
individuals  having  official  need  therefor 
in  the  performance  of  assigned  duties. 

RETENTION  AND  DISPOSAL: 

Records  of  accepted  applicants  are 
retained  until  the  individual  retires,  is 
released  from  active  duty,  or  is  removed 
from  the  USACIDC  program:  at  that 
time,  nies  are  places  in  inactive  storage 
at  HQ  USACIDC  for  2  additional  years 
and  then  stored  at  the  Washington 
National  Records  Center  for  an 
additional  8  years  before  being 
destroyed  by  shredding.  Records  of 
rejected  applicants  are  retained  at  HQ 
USACIDC  for  1  year,  then  destroyed  by 
shredding  or  burning.  Information  on 
Criminal  Investigation  Program  Data 
Cards  is  maintained  permanently. 
Information  in  automated  media  is 
retained  for  90  days  following 
termination  of  investigator's  active 
status.  Polygraph  examination  report 
information  is  retained  for  3  years 
following  closure  or  completion  of  the 
pertinent  investigative  report.  Records 
of  approved  polygraph  examiner 
certifications  are  retained  at  the  CRC  for 
10  years  after  the  examiner  retires  or  is 
released  from  active  duty,  then 


destroyed  by  shredding  or  burning. 
Records  of  disapproved  polygraph 
examiner  certifications  are  retained  at 
the  CRC  for  1  year,  then  destroyed  by 
shredding  or  burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Criminal 
Investigation  Command,  5611  Columbia 
Pike,  Falls  Church,  VA  22041-5015. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director. 
U.S.  Army  Crime  Records  Center.  U.S. 
Army  Criminal  Investigation  Command. 
ATTN:  CICR-FP.  2301  Chesapeake 
Avenue.  Baltimore,  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
numbers,  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individual  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command. 
ATTN:  CICR-FP.  2301  Chesapeake 
Avenue.  Baltimore,  MD  21222-4099. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
numbers  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505:  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  individual's 
previous  or  present  employers,  financial 
institutions,  relatives  and  former 
spouses,  educational  institutions,  trade 
or  fraternal  organizations,  neighbors 
past  and  present,  work  associates, 
social  acquaintances,  churches,  public 
records,  law  enforcement  and 
investigative  agencies,  Army  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(2).  (5).  or  (7)  as 
applicable. 
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An  exemption  nie  for  this  system  has 
been  prtunuigated  )n  accordance  with 
reqairements  of  5  If .S.C  SSafbKl).  (2). 
and  (3).  (c)  and  (e)  bnd  published  in  32 
CFR  part  505.  For  additional  informatian 
contact  the  system| manager. 

A0351HSC 

System  name: 

Practical  Nurse  ^ourse  Files  (52  FR 
18804.  May  19, 198^). 

Changes: 


Authority  for 
system: 

Add  at  the  end 
9397." 

Notification  procet  Jures: 


Delete  entry  ani 
"Indixnduals  seeki 
information  about 
contained  in  this 
address  written  im 


maidteaance  of  the 
•tececutive  Order 


replace  with 
to  determine  if 
emselves  is 
cord  system  should 
uiries  to  the  Practical 
Nurse  Course,  Fitziimmons  Army 
Medical  Center,  Aircra,  CO  80045-5001. 
For  verification  ftirposes.  individual 


should  provide  the 


full  name.  Social 


Security  Namber.  lianii  at  time  of 
attendance,  military  service  namber  or 
student  number,  if  Bpphcable,  course 
title  and  class  nuoi  >er,  or  description  of 
type  of  training  rec  eived  and  dates  of 
course  attendance  " 

Record  access  prot  ^edures: 


Delete  entry  and 


replace  with 


"Individuals  seeking  access  to  records 
about  themselves  ooatained  in  this 
record  system  sboild  address  written 
inquiries  to  the  Practical  Nurse  Course. 
Fitzsimons  Army  KJIedical  Center. 
Aurora,  CO  80045-5001. 

For  verification  •urposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  sank  at  time  of 
attendance,  milita^  service  number  or 
student  number,  iij^pplicable,  course 
title  and  class  nu&iber.  or  description  of 
type  of  training  rec  eived  and  dates  of 
course  attendance  " 


A0351HSC 

SYSTEM  NAMC 

Practical  Nurse  tcrarse  Pilea. 


SYSTEM  LOCATION: 

Practical  Norse 
Army  Medical 
80045-5001. 


I  bourse,  Fitzsimons 
.  Aarora,  OO 


Ceiler, 


cateqohics  of  inonoouals  covered  by  the 

system: 

These  files  relate  to  student  personnel 


who  attend  forma 


at  the  Practical  Ni  rse  Course. 


coarse  of  instructioa 


CATEQOI 


INTME  system: 


Individual  Academic  Record  Files 
consisting  of  coorses  attended  by  Army 
members,  length  of  each,  extent  of  each, 
completion  and  results,  aptitudes  and 
personal  qualities,  grade  and  rating 
attained  and  related  data  for  each 
individual.  Faculty  Board  Files 
pertaining  to  the  class  standing,  rating, 
classification,  and  proficiency  of 
students;  Class  Academic  Record 
indicating  progress  and  attendance  of 
class  members. 

authowty  for  maintenance  of  the 
system: 
5  U.S.C.  301  and  Executive  Order  9397. 

purp08e(«): 

To  confirm  eligibility  for  attendance, 
monitor  student  progress,  determine 
successful  completion  of  academic 
requirements  and  prepare  transcripts. 
Records  refiect  accomplishment  of 
courses  which  may  be  prerequisites  for 
attendance  at  other  formal  courses  of 
instruction,  or  taking  of  State  Board. 
Licensed  Practical  Nursing 
examinations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSm,  INCLtlDINQ  CATEGORIES  OF 
USERS  AND  THE  fURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses**  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUCteS  AND  FRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSMO,  RCTAmMM,  AND 
I  OF  NSCOROS  M  THE  SVSTEM: 


STORAGE: 

Paper  records  in  file  folders,  card  files; 
magnetic  disks  and  tapes. 

retrievasiuty: 

By  name  and/or  assigned  class 
number. 

sapequaros: 

Building  housing  records  has  limited 
access;  information  is  released  only  to 
authorized  personnel. 

RETENTIOM  and  OlSPOSAl: 

Individua!  Academic  Records  and 
Class  Academic  recofds  are  destroyed 
after  40  years;  collateral  individual 
training  records  are  destroyed  after  1 
year;  Faculty  Board  files  are  destroyed 
after  1  year. 


SYSTBM  MANAaBt(S)  AMD  AC 

Commander,  Heabh  Services 
Command,  Fort  Sam  Houston,  TX 
78234-eoeiL 

NOTIFICATION  PWOCEDMRE: 

Individuals  seeking  to  determine  if 
information  about  thoaseives  is 


contained  in  this  record  system  should 
address  written  inquiries  to  the  Practical 
Nurse  Course,  Fitzsimons  Army  Medical 
Center,  Aurora.  CO  80045-5001. 

For  verification  purposes,  hidtvidual 
should  provide  the  full  name,  Social 
Security  Number,  rank  at  time  of 
attendance,  military  service  number  or 
student  number,  if  applicable,  course 
title  and  class  number,  or  description  of 
type  of  training  received  and  dates  of 
course  attendance. 

RECORD  ACCESS  FROCeOURES:  ' 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Practical  Nurse  Course, 
Fitzsimons  Array  Medical  Cester. 
Aurora,  CO  80045-5001. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  rank  at  time  of 
attendance,  military  service  number  or 
student  number,  if  applicable,  course 
title  and  class  number,  or  description  of 
type  of  training  received  and  dates  of 
course  attendance. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  concerned  individual  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  school  sta^  and  faculty 
responsible  for  presentation  of 
instructi<Hi. 

EXEMPTIONS  CLAIMED  FOR  THTSVSTEM: 

None. 
A0361HSC-AHS 

System  name: 

Academy  of  (health  Sciences: 
Academic  and  Supporting  Records  (52 
FR  16804.  May  19. 19B7}. 

Changes: 


Purposefs): 

Add  at  the  end  licensure, 
certification,  and  employment" 

System  manogeris)  and  address: 

Delete  "Soperintendenr  and  replace 
widi  •itegbtrar". 

Notification  procedure: 

Delete  entry  and  replace  witli 
"Individuals  seeking  to  determine  if 
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information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Registrar.  Academy  of  Health  Sciences. 
Fori  Sam  Houston.  TX  78234-6000. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  attended/ 
enrolled,  current  address,  and 
signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Registrar.  Academy  of 
Health  Sciences.  Fort  Sam  Houston,  TX 
78234-6000. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  attended/ 
enrolled,  current  address,  and 
signature." 


A0351HSC-AHS 

SYSTEM  name: 

Academy  of  Health  Sciences: 
Academic  and  Supporting  Records. 

SYSTEM  location: 

Academy  of  Health  Sciences.  Fort 
Sam  Houston.  TX  78234-6000  and 
Fitzsimons  Army  Medical  Center, 
Aurora.  CO  80045-5001. 

categories  of  individuals  covered  sv  the 
system: 

Resident  and  correspondence 
students  enrolled  in  courses  at  the 
Academy. 

CATEGORIES  OP  RECORDS  IN  THE  SYSTEM: 

Student's  name.  Social  Security 
Number,  grade/rank,  academic 
qualifications,  progress  reports, 
academic  grades,  ratings  attained, 
aptitudes  and  personal  qualities, 
including  corporate  fitness  results: 
faculty  board  records  pertaining  to  class 
standing/rating/classification/ 
proficiency  of  students;  class  academic 
records  maintained  by  instructors 
indicating  attendance  and  progress  of 
class  members. 

authorrrv  for  maintenance  of  the 
system: 

5  use.  301  and  Executive  Order  9397. 

FURPOSE(S): 

To  determine  eligibility  for 
enrollment/attendance,  monitor  student 
progress,  record  accomplishments,  and 
jerve  as  record  of  courses  which  may  be 
prerequisite  for  other  formal  courses  of 
instruction,  licensure,  certincation,  and 
employment. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to 
colleges  or  universities  or  medical 
institutions  which  accredit  the 
Academy's  instruction. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTtM: 

STORAGE: 

Paper  records,  microfiche,  cards, 
magnetic  tape  and/or  disc,  and 
computer  printouts. 

RETRIEVABIUTV: 

By  individual's  name,  Social  Security 
Number,  assigned  passwords. 

RETENTION  AND  DISPOSAL: 

Academic  records  are  maintained  40 
years  at  the  Academy  of  Health 
Sciences.  Except  for  the  master  file, 
automated  data  are  erased  after  the 
fourth  updating  cycle. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Registrar,  Academy  of  Health 
Sciences.  Fort  Sam  Houston.  TX  78234- 
6000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Registrar.  Academy  of  Health  Sciences. 
Fort  Sam  Houston.  TX  78234-6000. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  attended/ 
enrolled,  current  address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Registrar,  Academy  of 
Health  Sciences,  Fort  Sam  Houston,  TX 
78234-6000. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  attended/ 
enrolled,  current  address,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 


RECORD  SOUnCE  CATSOORIH. 

From  the  individual:  Academy  of 
Health  Sciences'  staff  and  faculty. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0360-5SALL 

System  name: 

Biographies:  Members  of  Congress  (50 
FR  22144,  May  29, 1985). 

Changes: 

•  •        •        *        * 

Retrievability: 

Delete  entry  and  replace  with  "By 
Member  of  Congress'  last  name". 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Records  are  retained  only  for  the 
Member  of  Congress'  tenure". 

•  •        *        ft        • 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the  Chief  of 
Legislative  Liaison.  Office  of  the 
Secretary  of  the  Army,  The  Pentagon, 
Washington,  DC  20310-1600. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  and  should  identify 
the  Member  of  Congress'  full  name  and 
state  the  Member  represents". 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Chief  of  Legislative 
Liaison,  Office  of  the  Secretary  of  the 
Army,  The  Pentagon,  Washington,  DC 
20310-1600. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  and  should  identify 
the  Member  of  Congress'  full  name  and 
state  the  Member  represents". 


A0360-5SALL 
SYSTEM  name: 

Biographies:  Members  of  Congress. 

system  location: 

Chief  of  Legislative  Liaison,  Office  of 
the  Secretary  of  the  Army,  The 
Pentagon,  Washington,  DC  20310-1600. 

CATtOORISS  OF  INDIVIDUALS  COVERSO  SY  THE 


Current  members  of  the  U.S.  Congress. 
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CATEOORIES  OF  RtCOWDS  M  THE  SYSTEM: 

Biographical  information  on  members 
of  the  Congress,  theu-  voting  trends,  and 
committee  memberships. 


authority  for  mai» 
system: 

10  U.S.C.  1034. 
PURPOSC(S): 

To  provide  bade) 
on  Members  of  Coi 
Army  representati' 
or  for  whom  escort! 
familiarize  them  wij 
attitudes  and  relati( 
Department  of  ArmI 


»NCE  OF  THE 


d  information 
ss  before  vdiom 

s  may  be  testifying 
may  be  provided  to 
h  the  members' 
nships  with  the 


ROUTINE  USES  OF  RECORDS  MAMITAINEO  M 
THE  SYSTEM,  INCLUOIMQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 


kcncESi 


POLICIES  AND  PRACTICE  FOR  STORtNQ, 
RETRIEVINO,  ACCESSINB,  RETAINmO,  AND 
DISPOSINO  OF  RECOROb  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  )oose  leaf  binders. 

RETRIEVABRJTV: 

By  Member  of  Cohgress'  last  name. 


SAFEOURAROS: 

Records  are  mai 
areas  accessible  on 
personnel. 


Htained  in  secured 
y  to  authorized 


RETENTION  AND  DISPO  lAU 

I 

Records  are  retaihed  only  for  the 
Member  of  Consreak'  tenure. 


I  ADDRESS: 


SYSTEM  MANAaER<S)  J 

Chief  of  legislative  Liaison.  Office  of 


the  Secretary  of  the 


Army,  The 


Pentagon.  Washing:  on.  DC  20310-160a 

NOTIFICATION  PROCEO  jRE: 

Individuals  seekii  ig  to  determine  if 
information  about  t  lemselves  is 
contained  in  this  rei:ords  system  should 
address  written  inq  iiries  to  the  Chief  of 
Legislative  Liaison.  Office  of  the 
Secretary  of  the  An  ny.  The  Pentagon, 
Washington,  DC  20^10-160a 

For  verification  purposes,  individual 
should  provide  the  full  name,  Social 
Security  Number,  a  id  should  identify 
the  Member  of  Con;  [ress'  full  name  and 
state  the  Member  n  presents. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  shou  d  address  written 
inquiries  to  the  Chii  if  of  Legislative 
Liaison.  Office  of  tt  e  Secretary  of  the 
Army,  Tbe  Pentagon,  Washington,  DC 
20310-1600. 

For  verification  purposes,  indiridBal 


should  provide  the 


Security  Ntunber,  a  id  sliouid  identify 


ull  name.  Social 


the  Member  of  Congress'  full  name  and 
state  the  Member  represents. 


CONTESTMOI 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individiial  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Official  public  records  such  as  the 
Congressional  Record,  Congressional 
Quarterly  Weekly  Report,  official 
transcripts  of  unclassified  committee 
hearings,  and  the  Congressional  Staff 
Directory. 

EXEMTTIONS  CLAMKO  POR  THE  SYSTEM: 

None. 
A0570--1DARP 

System  name: 

Human  Resources  Information  Systen 
(HRIS)  {53  FR  34576,  Sep  7. 1988), 

Changes: 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  lemselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center.  ATTN:  DARP-RMS. 
9700  Page  Boulevard.  St  Louis.  MO 
63132-5H». 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  organization  to  which 
assigned,  and  dates  of  assignment." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
DARP-RMS,  9700  Page  Boulevard.  St 
Louis,  MO  63132-520a 

For  verification  purposes,  individual 
should  provide  the  full  name,  Social 
Security  Number,  organization  to  which 
assigned,  and  dates  of  assignment." 


A0S7V-4OARP 

SYSTEM  NAME: 

Hnman  Resotirces  Information  System 
(HRIS). 


SYSTEM  LOCATION: 


U.S.  Army  Reserve  Personnel  Center 
(ARPERCEN).  9700  Page  Boulevard.  St 
Louis,  MO  63132-5200 


CATEGORKS  OF  RnOIIOS  Hi  THE  SYSTEM: 

All  ARreRCEN  employees,  both 
military  and  civilian. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEK 

This  system  consists  of  man-hours 
utilization,  production,  and  backlog 
records  reported  by  individuals  daily 
and  maintained  by  operating  officials  to 
track  data  in  the  above  categories.  The 
documents  include,  but  are  not  limited 
to,  information  on  individuals  relating  to 
name,  grade.  Social  Security  Number, 
TDA  paragraph  and  line  number, 
employment  category,  job  title,  work 
center,  and  distribution  of  work  hours 
among  direct  productive,  indirect 
productive,  and  unavailable  categories. 

authorrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301;  44  U.S.C.  3101;  and 
Executive  Order  9397. 

purpose(s): 

To  document  man-hours  utilization, 
workload,  and  backlogs  to  analyze. 
program,  and  review  manpower 
requirements  in  ARPERCEN:  provide  a 
decision  basis  for  approval  or 
disapproval  of  requests  for  additional 
employees,  overtime  requests,  and 
awards  nominations;  measure 
productivity  of  units  and  individual 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  OSES: 

Records  are  used  to  justify  manpower 
requirements  with  the  U.S.  Army 
Manpower  Requirements  and 
Documentation  Agency. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  tkis  system. 

POUCIES  AND  PRACTICES  FOR  STORMO, 
RETRtEVING,  ACCESSING,  RETAINIMO,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Personal  computer  diskettes  and 
computer  tapes. 

RETRIEVABIUTV: 

By  name.  Social  Security  Number,  and 
TDA  paragraph  and  line  number. 


Computer  tapes  are  stored  in  locked 
cabinets.  Diskettes  are  stored  in  areas 
accessible  only  to  autiiorized  personnel 
of  ARPERCEN.  After  hours,  the  building 
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and  security  guards  iind/or  doors  are 
secured  and  al!  entrances  are  monitored 
by  electronic  surveillance  equipment 

RCTOmON  AND  DISPOSAL: 

Diskettes  and  tapes  are  retained  for  5 
years,  then  destroyed. 

SYSTEM  MANAeUI<8)  AND  AOONeSK 

Commander,  U.S.  Army  Reserve 
Personnel  Center.  ATTN:  DARP-RMS, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 

NOTVICATION  l>*IOCEOUIIC 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquires  to  the 
Commander.  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-RMS, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 

For  verirication  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  organization  to  which 
assigned,  and  dates  of  assignment 

RECOKD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S. 
Reserve  Personnel  Center,  ATTN: 
DARP-RMS,  9700  Page  Boulevard,  St 
Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  organization  to  which 
assigned,  and  dates  of  assignment. 

CONTESTINa  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORHES: 

Information  is  obtained  from  the  . 
record  subjects  by  means  of  DARP  Form 
222-1-R,  Individual  Daily  Record,  and 
DARP  Form  222-3-R,  Individual  Daily- 
Executive  Level. 

EXEMPTIONS  CLAIMED  POR  THE  SYSTEM: 

None. 
A0600DARP 

System  name: 

Career  Management  Files  of  Dual 
Component  Personnel  (50  FR  22194,  May 
29, 1985). 

Changes: 


Categories  of  individuals  covered  by  the 
system: 

Delete  entry  and  replace  with  "Any 
reserve  or  warrant  officer  on  active  duty 

as  a  Regular  Army  enlisted  man;  any 
reserve  officer  on  active  duty  as  a 
Regular  Array  warrant  officer." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Records  on  this  system  are  combined 
with  Army  personnel  records.  Dual 
Component  officer  and  enlisted  Offidal 
Military  Personnel  Files  are  retained  at 
the  U.S.  Army  Enlisted  Records  and 
Evaluation  Center,  if  serving  as  an 
enlisted  person  and  the  U.S.  Total  Army 
Personnel  Command,  if  a  warrant 
officer.  Officer  Military  Personnel 
Records  |ackets  are  to  be  maintained  at 
the  dual  component  individual's  current 
unit  of  assignment  Dual  Component's 
Career  Management  Individual  Files  are 
maintained  at  the  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-PAT- 
SD." 


CATEOOmeS  OP  MOIVRNMU  eOVBKO  IV  TNt 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Reserve 
Personnel  Center.  ATTN:  DARP-PAT- 
SD;  9700  Page  Boulevard.  St  Louis,  MO 
63132-5200. 

For  verincation  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  current  address  and 
telephone  number,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
DARP-PAT-SD,  9700  Page  Boulevard.  St 
Louis,  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  current  address  and 
telephone  number,  and  signature." 


A0600DARP 

SYSTEM  NAME: 

Career  Management  Files  of  Dual 
Component  PersonneL 

SYSTEM  LOCATION: 

U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 


Any  reserve  or  warrant  officer  on 
active  duty  as  a  Regular  Army  enlisted 
man;  any  reserve  officer  on  active  duty 
as  a  Regular  Army  warrant  officer. 

CATEOOHISS  OP  RKONOS  M  TNE  SYSTEM: 

Name,  rank,  Social  Security  Number, 
basic  pay  entry  date,  promotion 
eligibility  date,  mandatory  removal  date, 
military  education,  copies  of  officer 
evaluation  reports,  academic  reports, 
qualification  records,  letters  of 
appreciation  and  commendation, 
general  orders,  concerning  awards:  and 
similar  documents,  records  and  reports. 

AUTMORrrV  POR  MAMTENANCC  OP  TMK 
SYSTEM: 

10  U.S.C.  275  and  Executive  Order 
9397. 

PURPOSC(S): 

To  advise  reserve  officers  when  they 
will  be  considered  for  promotion, 
military  education  that  needs  to  be 
completed  for  eligibility;  to  determine  if 
officer  should  be  removed  for 
substandard  performance  of  duty;  to 
advise  of  eligibiUty  for  retirement  as 
either  an  officer  or  enlisted  person:  to 
apprise  individuals  of  changes  in  the 
reserve  program  affecting  them. 

ROUTINE  USES  OP  RECORDS  MAINTAMEO  M 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

POLICIES  ANO  PRACTICES  FOR  STOMNO, 
RETRIEVINO,  ACCESSINO,  RETAINtNO,  ANO 

dispostno  op  records  in  the  system: 
storage: 

Paper  records  in  file  folders;  magnetic 
tape/disa 

retrievabiuty: 

By  individual's  surname  and  Social 
Security  Number. 

SAFEGUARDS: 

All  records  are  restricted  to  officially 
designated  individuals  having  need 
therefor  in  assigned  duties.  Records  are 
maintained  in  secured  buildings; 
automated  data  are  stored  in  vaults. 

RETEWnOW  ANO  DISPOSAL; 

Records  on  this  system  are  combined 
with  Army  personnel  records.  Dual 
Component  officer  and  enlisted  Official 
Military  Personnel  Files  are  retained  at 
the  U.S.  Army  Enlisted  Records  and 
Evaluation  Center,  if  serving  as  an 
enlisted  person  and  the  U.S.  Total  Army 
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Personnel  Command,  if  a  warrant 
officer.  Officer  Kfilptary  Personnel 
Records  Jackets  ai^  to  be  maintained  at 
the  dual  component  individual's  current 
unit  of  assignment]  Dual  Component's 
Career  Manageme^it  IndividuarFiles  are 
maintained  at  the  tJ.S.  Army  Reserve 
Personnel  Center.  ATTN:  DARP-PAT- 
SD. 

SYSTEM  MANAOCII<S)  MM)  AOORESS: 

Commander,  U.£ .  Army  Reserve 
Personnel  Center,  #700  Page  Boulevard. 
St  Louis.  MO  6313i-5200. 

NOTinCATtON  PfK>CC»URE: 

Individuals  seeking  to  determine  if 
information  about  ihemselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-PAT- 
SD.  9700  Page  Boufevard.  St  I^uis.  MO 
63132-5200.  | 

For  verification  ourposes,  individual 
should  provide  thelfuU  name,  Social 
Security  Number,  cjurrent  address  and 
telephone  number  and  signature. 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Army  Reserve  Personnel  Center,  9700 
Page  Boulevard,  St  Louis,  MO  63132- 
5200." 


RECORD  ACCESS  I 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inc  uiries  to  the 
Commander.  U.S.  i  xmy  Reserve 
Personnel  Center,  i  lTTN:  DARP-PAT- 
SD,  9700  Page  Boul  »vard.  St  Louis.  MO 
63132-5200. 

For  verification  f  urposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  current  address  and 
telephone  number  and  signature. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Army's  rule  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  detei  minations  by  the 
individual  concemi  id  are  published  in 
Department  of  the  ^rmy  Regulation  340-      system  name: 


System  manager(s)  and  address: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard. 
St  Louis,  MO  63132-5200." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-IM, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  current  address  and 
telephone  number  and  signature." 

Record  access  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
DARP-IM,  9700  Page  Boulevard.  St 
Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  current  address  and 
telephone  number  and  signature." 


21;  32  CFR  part  505 


from  the  system  manager 


CATIOORtES: 


RECORD  SOURCE 

From  Army  records 


A0600-8DARP 


or  may  be  obtained 


and  reports. 

FOR  THE  system: 


EXEMPTKMUS  OJUMED 

None. 
A0600-8OARP 

System  name: 

Individual  Read) .  Standby,  and 
Retired  Reserve  Personnel  Information 
Systems  (50  FR  222po.  May  29. 1985). 

Changes: 


Authority  for  maintenance 

Add  at  the  emi 
9397". 


of  the  system: 
^ecutlve  Order 


Individual  Ready.  Standby,  and 
Retired  Reserve  Personnel  Information 
System. 

SYSTEM  location: 

U.S.  Army  Reserve  Personnel  Center. 
9700  Page  Boulevard,  St  Louis.  MO 
63132-5200. 

categories  Of  moiviouALS  covered  by  the 
system: 

Members  of  the  U.S.  Army  Reserve 
and  assigned  to  a  Reserve  unit  and  not 
serving  on  extended  active  duty  in  an 
entitled  reserve  status. 

CATEQORtES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  and  military  status  and 
qualifications  data. 


AUTHORITV  FOR  MAINTENANCE  OF  THE 
tVSTIM: 

10  U.S.C.  275  and  Executive  Order 
9397. 

WRPOSE(S): 

To  maintain  personnel  data  on 
members  assigned  to  individual  ready, 
standby,  and  retired  Army  Reserves;  to 
select  and  order  individuals  to  military 
active  duty  training,  to  identify 
personnel  for  promotion;  to  determine 
those  not  qualified  for  retention  in  the 
reserve  forces;  to  issue  annual  statement 
of  retirement  credits;  to  select  qualified 
members  for  potential  assignment  to 
active  Army  units  and  reserve 
component  units  in  the  event  of 
mobilization. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

POUCIES  AND  nUCnCES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes  and  discs. 

RETRIEV  ability: 

By  Social  Security  Number. 

safeguards: 

Records  are  located  in  secured 
building:  access  requires  an  ID  badge 
and  is  limited  to  individuals  having 
official  need  therefor. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  7  months 
after  individual  completes  statutory  or 
contractual  reserve  commitment. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Center.  9700  Page  Boulevard, 
St  Louis,  MO  63132-5200. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-IM, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  current  address  and 
telephone  number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN; 
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DARP-IM.  9700  Page  Boulevard.  SL 

Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  Social 
Security  Number,  current  address  and 
telephone  number,  and  signature. 

coNTtsTmo  RCCONO  raoctouncs: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RKono  touNCi  CATTOomo: 

From  the  Official  Military  Personnel 
File  and  the  Military  Personnel  Records 
Jacket. 

EXEMmoNS  cumwD  ran  thi  gvsTBia: 

None. 

A060I»-20NGB 

System  name: 

Equal  Opportunity  Investigative  Hies 
(52  FR  18801,  May  19. 1987). 

Changes: 


System  location: 

Delete  "5800  Columbia  Pike"  and 
replace  with  "5109  Leesburg  Pike". 

System  managerfs)  and  address: 

Delete  "5600  Columbia  Pike"  and 
replace  with  "5109  Leesburg  Pike". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
Human  Resources  (Field  Operating 
Activity)  HRA^OA.  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-5125. 

For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  number, 
sufHcient  details  concerning  the 
complaint  to  facilitate  locating  the 
record,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  OfHce  of  Human 
Resources  (Field  Operating  Activity) 
HRA-^X)A.  5109  Leesburg  Pike.  Falls 
Church.  VA  22041-5125. 

For  veriHcation  purposes,  individual 
should  provide  the  full  name,  current 


address  and  telephone  number. 
sufficient  details  concerning  the 
complaint  to  facilitate  locating  the 
record,  and  signature." 


A060O-20NGB 


Equal  Opportunity  Investigative  Files. 

SVtTEM  location: 

Office  of  Human  Resources  (Field 
Operating  Activity)  HRA-FOA,  5109 
Leesburg  Pike.  Falls  Church,  VA  22041- 
1525. 

CATtoomts  or  individuals  covered  my  the 
svrriM: 

National  Guard  technicians  and 
military  members  who  file  complaints  of 
discrimination  or  who  are  involved  in 
such  complaints. 

CATEOORtES  Of  RICONOC  IN  THE  SYSTEM: 

Formal  complaints  of  discrimination; 
counselors'  reports;  notification  letters 
to  the  complainant;  affidavits  from 
complainant  and/or  witnesses; 
investigative  reports;  hearings 
transcript;  examiner's  findings, 
recommendations;  decisional 
documents;  and  similar  relevant  records. 

AUTHORITY  KM  MAINTENANCE  OF  THI 
SYSTEM: 

Title  VI,  Civil  Rights  Act  1964  and 
Pub.  L  92-261. 

PURPOSE(S): 

To  investigate  and  resolve  complaints 
of  discrimination,  provide  facts  to  the 
Adjutant  General  of  a  State  for  issuing  a 
proposed  disposition  to  a  complainant 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THB  SVSTSM,  INCUIDINO  CATtOOeiES  OP 
USaW  AND  THE  PURPOSES  OP  SUCH  USES: 

Information  may  be  disclosed  to  the 
Equal  Employment  Opportunity 
Commission,  Washington,  DC  (see 
EEOC/GOVT-1  system  of  records 
notice). 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  record  system. 


poucics  and  practices  por  i 

disposinq  op  records  in  thi  system: 
storage: 
Paper  records  in  file  folders. 

retrievabiuty: 
By  name  of  complainant. 

SAPEOUARDS: 

Records  are  maintained  in  secured 
rooms/cabinets  accessible  only  to 


designated  officials  have  a  need  therefor 
in  the  performance  of  assigned  duties. 

RETENTION  AND  disposal: 

Records  are  permanent.  They  are 
retained  in  active  file  until  the  case  is 
closed,  then  forwarded  to  the 
Washington  National  Records  Center, 
Suitland,  MD. 

SYSTEM  MANAQ0l(S)  AND  ADDRESS: 

Office  of  Human  Resources  (Field 
Operating  Activity)  HRA-FOA.  5109 
Leesburg  Pike,  Falls  Church,  VA  22041- 
5125. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
Human  Resources  (Field  Operating 
Activity)  HRA-FOA,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-5125. 

For  verification  purposes,  individual 
should  provide  the  fuU  name,  current 
address  and  telephone  number, 
sufficient  details  concerning  the 
complaint  to  facilitate  locating  the 
record,  and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  Human 
Resources  (Field  Operating  Activity) 
HRA-FOA,  5109  Leesburg  Pike,  Falls 
Church,  VA  22041-5125. 

For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  number, 
sufncient  details  concerning  the 
complaint  to  facilitate  locating  the 
record,  and  signature. 

CONTESTWO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  published  in 
AR  340-21;  32  CFR  part  505;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORIES: 

From  the  individual,  investigative 
reports,  wn'tness  statements.  Army 
records  and  reports. 


EXEMPTIONS 

None. 


CLAIMED  POR  THE  SYSTEM: 


A0608-18DASG 

System  name: 

Family  Advocacy  Case  Management 
Files  (53  FR  21509.  Jun  S,  1988). 

Changes: 
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System  location: 

Delete  entry  and  replace  with 
"Commander.  U.S.  Army  Patient 
Administration  Systems  and 
Biostatistics  Activity,  ATTN:  HSHI- 
QPD.  Fort  Sam  Houston.  TX  78234-6000. 

OfTice  of  the  Surieon  General. 
Headquarters.  Department  of  the  Army. 
ATTN:  DASG-AOK.  5109  Leesburg  Pike. 
Falls  Church.  VA  2  !041-3258. 

U.S.  Army  medic  al  treatment  facility 
and/or  office  on  pc  st.  camp,  or  station 
where  file  was  initi  ated  or.  in  some 
cases,  subsequentl; '  transferred  upon 


reassignment  of  mi 


A  uthority  for  main^nance 
system: 

Add  at  the  end 
9397." 


itary  member." 


of  the 
bcecutive  Order 


Retention  and  dispi  tsal: 

Delete  "(DA  Forr  i  4461-R) "  and 
replace  with  "(DA  form  2486)'V 

«        «        *        * 

System  manager 

Delete  entry  and  replace  with  'The 
Surgeon  General,  Headquarters. 
Department  of  the  ;Lrmy,  5109  Leesburg 
Pike,  Falls  Church.  VA  22041-3258." 

Notification  procedure: 

Delete  entry  and  Replace  with 
"Individuals  seekin ;  to  determine  if 
information  about  t  lemselves  is 
contained  in  this  re  Mtd  system  should 
address  written  inq  liries  to  either  the 
commander  of  the  i  ledical  center  or 
hospital  where  treatment  was  received, 
or  the  Central  Registry  at  the  U.S.  Army 
Patient  Administralion  Systems  and 
Biostatistics  Activil  y.  ATTN:  HSHI- 
QPD.  Fort  Sam  Hou  ston,  TX  78234-6000. 

For  verification  purposes,  individual 


should  provide  the 


record  system  shou 


ull  name,  Social 


Security  Number,  a:  id  military  status  or 
other  information  verifiable  from  the 
record  itself. 

Record  access  proc  ^dures. 

Delete  entry  and  'eplace  with 
"Individuals  seekin ;  access  to  records 
about  themselves  o  >ntained  in  this 


d  address  written 


inquiries  to  either  t|e  commander  of  the 
medical  center  or  hospital  where 
treatment  was  received,  or  the  Central 
Registry  at  the  U.S.  [Army  Patient 
Administration  Systems  and 
Biostatistics  Activity,  ATTN:  HSHI- 
QPD.  Fort  Sam  Hoi^ton,  TX  78234-6000. 
For  verification  purposes,  individual 


should  provide  the 


Security  Number,  a  id  military  status  or 


ull  name.  Social 


other  information  verifiable  from  the 
record  itself. 


Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with  "Parts 
of  this  system  may  be  exempt  under  5 
U.S.C.  552a(k)  (2)  and  (5)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1).  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager." 

A0608-ieDASQ 

SYSTEM  name: 

Family  Advocacy  Case  Management 
Files. 

SYSTEM  location: 

Commander.  U.S.  Army  Patient 
Administration  Systems  and 
Biostatistics  Activity,  ATTN:  HSHI- 
QPD,  Fort  Sam  Houston.  TX  78234-6070. 

Office  of  the  Surgeon  General, 
Headquarters,  Department  of  the  Army, 
ATTN:  SGPS-CP.  5109  Leesburg  Pike, 
Falls  Church,  VA  22041-325a 

U.S.  Army  medical  treatment  facility 
and/or  offlce  on  post,  camp,  or  station 
where  file  was  initiated  or,  in  some 
cases,  subsequently  transferred  upon 
reassignment  of  military  member. 

cateqofmes  of  individuals  covered  by  the 
system: 

All  family  members  entitled  to  Care  at 
Army  medical  and  dental  facilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities  and 
all  persons  suspected  of  abusing  or 
neglecting  such  family  members. 

All  family  members  of  Department  of 
the  Army  civilians  who  receive  care  in 
an  Army  operated  or  Army  regulated 
activity. 

All  persons  suspected  of  abusing  or 
neglecting  family  members  described  in 
above  items  to  include  contractors  that 
work  in  Army  operated  or  Army 
regulated  activities. 

CATEQOmES  OF  RECOflDS  IN  THE  SYSTEM: 

Medical  and  Family  Advocacy  Case 
Management  Team  records  of  suspected 
or  established  cases  of  child  abuse  or 
neglect  and  cases  of  spouse  abuse  to 
include  child  abuse  occurring  in  Army 
operated  or  regulated  activities,  extracts 
of  law  enforcement  investigative 
reports,  correspondence,  family 
advocacy  case  management  team 
reports,  follow-up  and  evaluative 
reports,  and  other  supportive  data 
relevant  to  individual  family  advocacy 
case  management  files. 


AUTHORfrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Child  Abuse  Prevention  and 
Treatment  and  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Program 
Reform  Acts,  42  U.S.C.  5101.  et  seq;  5 
U.S.C.  301,  and  10  U.S.C.  3013;  and 
Executive  Order  9397. 

PURPOSE(S): 

To  provide  child  abuse  and  neglect 
treatment  services  for  abused  and 
abusive  spouses.  Services  include 
mental  health,  education,  counseling, 
health  care,  protection,  foster  care,  safe 
shelter,  legal  and  referral  for  members 
and  former  members  of  the  uniformed 
services,  civilians,  and  dependents 
receiving  care  under  Army  auspices  or 
in  an  Army  regulated  or  operated 
facility;  to  determine  qualifications  and 
suitability  of  Department  of  the  Army 
civilians  and  contractors  for  duty 
assignments  and  fitness  of  continued 
military  services,  to  perform  research 
studies  and  compile  statistical  data 
concerning  uniformed  services 
personnel,  civilians,  and  dependents 
receiving  medical  care  under  Army 
auspices,  or  services  through  an  Army 
operated  or  regulated  activity. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  T>«  PURPOSES  OF  SUCH  USES: 

Departments  and  agencies  of  the 
Executive  Branch  of  government  in 
performance  of  their  official  duties 
relating  to  coordination  of  family 
advocacy  programs,  medical  care  and 
research  concerning  child  abuse  and 
neglect,  and  spouse  abuse. 

The  Attorney  General  of  the  United 
States  or  his  authorized  representatives 
in  connection  with  litigation  or  other 
matters  under  the  direct  jurisdiction  of 
the  Department  of  Justice  or  carried  out 
as  the  legal  representative  of  the 
Executive  Branch  agencies. 

Federal,  state,  or  local  governmental 
agencies  when  it  is  deemed  appropriate 
to  use  civilian  resources  in  counseling 
and  treating  individuals  or  families 
involved  in  child  abuse  or  neglect  or 
spouse  abuse;  or  when  appropriate  or 
necessary  to  refer  a  case  to  civilian 
authorities  for  civil  or  criminal  law 
enforcement;  or  when  a  state,  county,  or 
municipal  child  protective  service 
agency  inquires  about  a  prior  record  of 
substantiated  abuse  for  the  purpose  of 
investigating  a  suspected  case  of  abuse. 

National  Academy  of  Sciences, 
private  organizations  and  individuals  for 
health  research  in  the  interest  of  the 
Federal  government  and  the  public  and 
authorized  surveying  bodies  for 
professional  certification  and 
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accreditation  such  as  Joint  Commission 
on  the  Accreditation  of  Health  Care 
Organizations. 

POUCieS  AND  PRACTICES  FOR  STORING, 
RFTRIEVINQ,  ACCESSINO,  RtTAININO,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

Paper  records  in  file  folders, 
microfilm,  magnetic  tape  or  disc, 
punched  cards,  machine  listings,  and 
other  computerized  or  machine  readable 
media. 

retrievabiutv: 

By  name  of  the  suspected  abused 
child  or  the  abused  or  abusive  spouse, 
parent,  or  care  taker  and  the  name  and/ 
or  Social  Security  Number,  of  the 
military  member.  (Information  is  never 
indexed  by  the  name  or  Social  Security 
Number,  of  any  other  person  not  an 
Army  employee  or  member.) 

SAFEOUARDS: 

Records  are  maintained  in  various 
kinds  of  filing  equipment  in  specified 
monitored  or  controlled  areas.  Public 
access  is  not  permitted.  Records  are 
accessible  only  to  authorized  personnel 
who  are  properly  screened  and  trained, 
and  have  an  official  need  to  know. 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
by  password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  decentralized 
office  files  for  5  years  after  the  end  of 
the  year  in  which  the  case  is  closed  and 
are  then  destroyed.  Statistical  data  from 
DD  Form  2486  in  the  central  registry  at 
the  primary  location  are  retained  until 
the  child  is  age  23  after  which 
information  is  erased/destroyed; 
information  on  adults  is  retained  for  5 
years  after  the  end  of  the  year  in  which 
the  case  was  closed  and  is  then  erased. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike,  Falls  Church,  VA  22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  medical  center  or 
hospital  where  treatment  was  received, 
or  the  Central  Registry  at  the  U.S.  Army 
Patient  Administration  Systems  and 
Biostatistics  Activity,  ATTN:  HSHI- 
QPD.  Fort  Sam  Houston,  TX  78234-6070. 

For  verification  purposes,  individual 
should  provide  the  fall  name.  Social 
Security  Number  of  the  patient's 
sponsor,  and  current  address,  date  and 
location  of  treatment,  details  that  will 


assist  in  locating  the  record,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
Hbout  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
medical  center  or  hospital  where 
treatment  was  received,  or  the  Central 
Registry  at  the  U.S.  Army  Patient 
Administration  Systems  and 
Biostatistics  Activity,  ATTN:  HSHI- 
QPD,  Fort  Sam  Houston.  TX  76234-6070. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number  of  the  patient's 
sponsor,  and  current  address,  date  and 
location  of  treatment,  details  that  will 
assist  in  locating  the  record,  and 
signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  concerned  individual  are 
published  in  the  Department  of  the 
Army  Regulation  340-21;  32  CFR  part 
505;  or  may  be  obtained  irom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  educational 
institutions,  medical  institutions,  police 
and  investigating  officers,  state  and 
local  government  agencies,  witnesses, 
and  records  and  reports  prepared  on 
behalf  of  the  Army  by  boards, 
committees,  panels,  auditors,  etc. 
Information  may  also  derive  from 
interviews,  personal  history  statements, 
and  observations  of  behavior  by 
professional  persons  (i.e.,  social 
workers,  physicians,  including 
psychiatrists  and  pediatricians, 
psychologists,  nurses,  and  lawyers). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k}  (2)  and  (5)  as 
apphcable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3).  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager." 

A0608-25CFSC 

System  name: 

Army  Retirement  Services  Program 
Files  (54  FR  11790,  May  22, 1989). 

Cfianges: 


System  location: 

Delete  "Office  of  The  Adjutant 
General,  Headquarters,  Department  of 
the  Army,  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331"  and  replace  with 
"Community  and  Family  Support  Center, 
2461  Eisenhower  Avenue,  Alexandria, 
VA  22331-0521". 


System  managerfs)  and  address: 

Delete  entry  and  replace  with 
"Community  and  Family  Support  Center, 
2461  Eisenhower  Avenue,  Alexandria, 
VA  22331-0521". 

*        *        •        •        • 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Community  and  Family  Support  Center, 
2461  Eisenhower  Avenue,  Alexandria, 
VA  22331-0521. 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
su^icient  details  to  locate  the  record." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Community  and  Family 
Support  Center,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0521. 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
sufficient  details  to  locate  the  record". 


A060S-2SCFSC 

SYSTEM  NAMC 

Army  Retirement  Services  Program 
Files. 

SYSTEM  location: 

Community  and  Family  Support 
Center,  2461  Eisenhower  Avenue, 
Alexandria.  VA  22331-0521.  Segments  of 
this  system  exist  at  Headquarters,  U.S. 
Army  Forces  Command.  Fort 
McPherson.  GA;  U.S.  Army  Training  and 
Doctrine  Command.  Fort  Monroe.  VA; 
Headquarters.  Military  District  of 
Washington;  and  installations  operating 
retiree  councils  and/or  service 
activities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

All  retired  Army  personnel  and 
eligible  members  of  their  families;  active 
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and  retired  membe  's  of  other  uniformed 
services  and  Iheir  eligible  family 
members  in  geographical  areas  where 
their  present  organization  does  not  offer 
services.  ' 

CATEOORIES  OF  RECOtOS  m  THE  SYSTEM: 

Retiree's  name,  g  rade.  retirement 
class/date/code.  Stcial  Security 
Number,  branch  of  service,  date  of  birth, 
component  years  c  f  service,  percentage 
of  disability,  sex.  ai  id  home  address; 
biographical  sketch  of  retirees  seeking 
appointment  to  the  Army  Chief  of  Staff 
Retiree  Councils  comprising  much  of  the 
above  information  ind  supplemented  by 
description  of  invol  vement  in  military 
and  civic  affairs  sii  ce  retirement, 
statement  of  willinj  ness  to  serve 
pursuant  to  Army  Regulation  608-25. 
correspondence  between  Army  and 


applicant  regarding 


nonselection,  activf  i  duty  training 
orders:  and  similar  relevant  documents. 


AUTHOmrVFOII 

system: 
Title  10  U.S.C. 


HAItnENANCE 


15(8 


acceptance/ 


OF  the 

and  3966. 


PUf(POSE(s): 

To  inform  retireek  and  eligible 
members  of  their  fa  milies  of  their  rights, 
benefits,  and  privili  ges;  pending 
legislation  and  poli  :ies  affecting  them: 
to  provide  the  Army  insight  into 
problems  and  needl  of  the  retirees. 

ROUTMi  uses  OF  RECOnos  maintaineo  in 

THE  SYSTEM,  IWCUIOIKO  CATEOOWIES  OF 
OF  SUCH  USES: 

itine  Uses"  set  forth 
le  Army's 
d  system  notices 
system. 


USERS  AND  THE 

The  "Blanket  Rov 
at  the  beginning  of  I 
compilation  of  recc 
apply  to  this  recot 


POUC1ES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSINQ,  RETAININO,  AND 
D1SI>OSINa  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 


Paper  records  in 
tapes  and  printouts 


lie  folders;  magnetic 
microfiche. 


RETRIEVABIUTV: 

By  individual's  sfmame. 

SAFEGUARDS: 

Information  is  ac  :e8sed  only  by 
individuals  having  official  need 
therefore,  within  buildings  protected  by 
security  guards  durjng  non-duty  hours. 

RETENTtOW  AND  0(SP06AL: 


Magnetic  tapes 
addresses  of  retiree  s 
periodically  to  reflf  ct 
information:  inform  at 
until  no  longer  nee(  ed. 
and  documents  reli  ted 
Chief  of  Staff  Retin  e 
retained  5  years,  fo 
are  destroyed  by  shredd 


containing  names  and 
are  updated 
current 
ion  is  retained 
Correspondence 
to  the  Army 
Councils  are 
lowing  which  they 
ing. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Community  and  Family  Support 
Center.  2461  Eisenhower  Avenue. 
Alexandria.  VA  22331-0521. 

NOTIFICATION  raOCCDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  In  this  records  system  should 
address  written  inquiries  to  the 
Community  and  Family  Support  Center. 
2461  Eisenhower  Avenue.  Alexandria, 
VA  22331-0521. 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
sufficient  details  to  locate  the  record. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Community  and  Family 
Support  Center,  2461  Eisenhower 
Avenue.  Alexandria.  VA  22331-0521. 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
sufficient  details  to  locate  the  record. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21:  32  CFR  part  505;  or 
may  be  obtained  &om  the  system 
manager. 

RECORD  SOURCE  CATCOORKS: 

From  the  individual;  Army  records 
and  reports 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None 
A0640DARP 

System  name: 

Personnel  Management/Action 
Officer  Files  (52  FR  18803,  May  19, 1987). 

Changes: 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARPT-IMG- 
F.  9700  Page  Boulevard.  St.  Louis.  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  and 
current  address  and  telephone  number." 


Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Reserve  Personnel  Center.  ATTN: 
DARP-IMG-F.  9700  Page  Boulevard.  St. 
Louis.  MO  63131-520a 

For  verification  purposes,  individual 
should  provide  the  full  name,  and 
current  address  and  telephone  number. 


A0640OARP 

SYSTEM  name: 

Personnel  Management/Action 
Officer  Files. 

SYSTEM  locatiom: 

U.S.  Army  Reserve  Personnel  Center. 
9700  Page  Boulevard.  St.  Louis.  MO 
63132-5200. 

CATEGORIES  OF  IMMVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Individual  Ready 
Reserve  (IRR).  Standby  Reserve.  Retired 
Reserve,  unit  personnel. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Correspondence;  orders;  pay  • 

vouchers;  efficiency  reports;  assignment 
instructions;  medical  evaluations; 
request  for  waiver  of  disqualifications; 
grade  determinations;  flagging  actions 
which  preclude  completion  of  favorable 
personnel  actions;  transcripts;  requests 
for  transfer  to  another  Branch,  status,  or 
service;  claims  for  pay;  assignment 
instructions  for  Active  Duty  or  Active 
Duty  for  Training:  applications  for  delay 
or  exemption  from  Active  Duty/Active 
Duty  for  Training;  nominations  for 
decorations  or  awards;  notification  of 
removal  from  active  Reserve  status  for 
physical  disqualification,  non- 
participation,  being  passed  over  twice 
for  promotion,  or  elimination  action: 
application  for  waiver  of 
disqualifications  for  enlistment  in  U.S. 
Army  Reserves:  request  for  discharge  or 
voiding  of  enlistments:  requests  for 
transfer  to  or  from  the  Ready  Reserve. 
Standby  Reserve,  or  Retired  Reserve; 
claims  for  pay  not  received  while  on 
active  duty;  request  for  assignment/ 
attachment  to  Army  National  Guard 
units,  mobilization  designation  positions 
or  detachments,  reinforcement  training 
units,  and  U.S.  Army  Reserve  school 
student  detachments;  applications  for 
participation  in  Army  Reserve  Logistics 
Career  Program  and  Foreign  Area 
Officer  Program;  decisions  pertaining  to 
the  career  management  of  officers  and 
senior  enlisted  personnel. 
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AUTHOniTV  FOH  MAINTENANCE  Of  THE 
tYSTCM: 

10  U.S.C.  275. 
PUflPOSE(S): 

To  respond  to  inquiries  from  an 
individual  or  other  government  agencies 
concerning  reserve  status  of  Army 
personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets;  card 
files. 

retrievabiuty: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  accessed  only  by 
designated  individuals  having  o^icial 
need  therefore  in  the  performance  of 
assigned  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  a  period 
of  6  months  to  3  years  depending  on  the 
type  of  action  involved,  after  which  they 
are  destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis,  MO  63132-5200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-IMG-F, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  and 
current  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

,  Individuals  seeking  access  to  records 
.  about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
DARP-IMG-F,  9700  Page  Boulevard,  St. 
Louis,  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  and 
current  address  and  telephone  number. 


CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0640-10DARP 

System  name: 

Philippine  Army  Files  (50  FR  22191. 
May  29, 1985). 

Changes: 

»        »        *        *        * 

Categories  of  records  in  the  system: 

Delete  "Individual  military  personnel 
file"  and  replace  with  "World  War  II 
claim  folders  which". 

*        •        *        «        * 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  ATTN:  DARP-PAS- 
EAP,  9700  Page  Boulevard,  St.  Louis,  MO 
62123-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
number,  VA  claims  number,  if 
applicable,  and  name  and/or  number  of 
the  unit  to  which  assigned  during  the 
period  of  service." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  ATTN: 
DARP-PAS-EAP,  9700  Page  Boulevard, 
St.  Louis.  MO  62132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
number,  VA  claim  number,  if  applicable, 
and  name  and/or  number  of  the  unit  to 
which  assigned  during  the  period  of 
service." 


A0640-10DARP 
SYSTEM  NAME: 

Philippine  Army  Files. 


SYSTEM  LOCATION: 

U.S.  Army  Reserve  Personnel  Center. 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Philippine 
Commonwealth  Army  who  were 
inducted  for  service  with  the  U.S.  Armed 
Forces  Far  East  under  the  Military  Order 
of  the  President  of  the  United  States 
dated  July  26, 1941;  Philippines  who 
served  in  Guerrilla  units  officially 
recognized  and  listed  in  the  Recognized 
Philippine  Guerrilla  Rosters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

World  War  II  claim  folders  which 
contain  enlistment  papers,  orders 
inducting  individual  into  U.S.  Armed 
Forces  Far  East  service,  soldier's 
qualification  card,  unit  orders  of 
assignment,  efficiency  rating  sheets,  pay 
vouchers  or  receipts,  affidavits  and 
certificates,  service  records, 
determination  of  status  under  the 
Missing  Persons  Act. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L.  490-77.  dated  May  7, 1942. 

PURPOSE(S): 

To  answer  inquiries  regarding 
individuals  who  served,  or  allegedly 
served,  with  the  Philippine 
Commonwealth  Army  including 
recognized  Guerrilla  Forces,  during 
Worid  War  U,  in  the  Philippines. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  Veterans  Administration  to 
verify  or  certify  service  with  the  U.S. 
Armed  Forces  Far  East  or  recognized 
guerrilla  unit";  provide  available 
medical  records  or  other  documents  to 
assist  in  determining  benefits. 

To  the  Department  of  Justice  to  certify 
or  verify  service  regarding  application  of 
individual  for  citizenship. 

To  the  Department  of  Health  and 
Human  Services  to  verify  type  of  service 
that  is  used  to  assist  in  determining 
eligibility  for  benefits. 

To  the  Department  of  State  to  provide 
statement  of  service  or  verification  of 
type  of  service  performed. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 


\ 


48542 


iLl 


leral  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25,  1991  /  Notices 


poucies  and  practices  for  stortno, 
retrieving,  accessing,  retaining,  and 
ensposino  of  records  m  the  system: 

storage: 
Paper  records  in  file  folders. 

RETRIEV  ability: 

By  name,  servici  number,  VA  claim 
number,  units  assii  Tied  to  during  period 
of  service  in  quest  on,  names  of  parents, 
birth  date  and  plac  e,  name  of  spouse 
and  children  if  app  licable.  (Due  to 
similarity  of  name)  complete  file  must 
be  screened  to  determine  proper 
individual.) 


safeouaros: 

Records  are  ma 
accessible  only  to 
having  official  nee^ 


i  itained  in  area 
lesignated  personnel 
therefor. 


RETENTION  AMD  disposal: 

Records  are  permanent. 

SVSTEM  HAN*OEII(S)  tMO  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis,  MO  6313^-5200. 

notification  PROCEII«MtE: 

Individuals  seek  ng  to  determine  if 
information  about  hemselves  is 
contained  in  this  r«  cord  system  should 
address  written  im  uiries  to  the 
Commander,  U.S.  J  irmy  Reserve 
Personnel  Center,  i  ITTN:  DARP-PAS- 
EAP,  9700  Page  Boi  Jevard.  St.  Louis,  MO 
62132-5200. 

For  verification  ]  urposes,  individual 
should  provide  the  full  name,  service 
number,  VA  claim  lumber,  if  applicable, 
and  name  and/or  r  umber  of  the  unit  to 
which  assigned  dui  ing  the  period  of 
service. 

RECORD  ACCESS  PR04  EDURES: 

Individuals  seek,  ng  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Coiimander,  U.S.  Army 
Reserve  Persormel  Center,  ATTN: 
DARP-PAS-EAP,  groo  Page  Boulevard. 
St.  Louis,  MO  6213^-5200. 

For  verification  purposes,  individual 
should  provide  the  ;full  name,  service 
number,  VA  claim  number,  if  applicable, 
and  name  and/or  number  of  the  unit  to 
which  assigned  dui  ing  the  period  of 
service. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  aoency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505:  or 
may  be  obtained  b  am  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

From  records  of  military  service 
compiled  during  period  of  individual's 
service  with  the  Phillippine 
Commonwealth  Army  and/or  the  U.S. 
Armed  Forces  Far  East  prior  to 
December  7, 1941  up  to  August  1945. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM: 

None. 
A0640-10aNGB 

System  name: 

Standard  Installation/Division 
Personnel  System-Army  National  Guard 
(50  FR  22180,  May  29, 1985). 

Changes: 

System  identification  number- 
Delete  "A0640-10aNGB"  and  replace 
with  "A0600-8NGB". 

System  name: 

Add  at  the  end  "(SIDPERS-ARNG)". 

System  location: 

Delete  entry  and  replace  with  "The 
system  operates  at  two  levels.  Each 
state  ARNG  headquarters  has  primary 
responsibihty  for  editing  and  updating 
the  database.  The  National  Guard 
Bureau  (NGB)  centrally  collects  and 
controls  data  flows  to/from  the  states 
thereby  creating  the  database  for 
reports  preparation  to  Headquarters. 
Department  of  the  Army,  Department  of 
Defense,  and  other  agencies.  Addresses 
for  each  state  headquarters  may  be 
obtained  from  the  Conimander,  Army 
National  Guard  Personnel  Center.  4501 
Ford  Avenue,  Alexandria.  VA  22302- 
1450."' 


Categories  of  records  in  the  system: 

Delete  entry  and  replace  with 
"Soldier's  name.  Social  Security 
Number,  grade/rank,  sex.  race,  ethnic 
group,  current  military  assignment, 
military  qualifications,  dates  relevant  to 
military  service,  civilian  occupation,  and 
other  similar  relevant  data." 

A  uthority  for  maintenance  of  the 
system: 

Add  at  the  end  "Executive  Order 
939r'. 

PuqjosefsJ: 

Delete  entry  and  replace  with  **The 
principal  purposes  are  to:  report 
accessions  and  losses  to  ARNG 
strength;  provide  information  for 
personnel  management;  support 
automated  interfaces  with  authorized 
information  systems  for  pay. 
mobilization,  etc.". 


System  manager(sj  and  address: 

Delete  entry  and  replace  with 
"Commander,  Army  National  Guard 
Personnel  Center,  4501  Ford  Avenue. 
Alexandria.  VA  22302-1450." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  Army  National  Guard 
Personnel  Center.  ATTN:  Chief.  Army 
National  Guard.  4501  Ford  Avenue. 
Alexandria.  VA  22302-1450. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  present  address 
and  telephone  number,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  Army 
National  Guard  Personnel  Center. 
ATTN:  Chief.  Army  National  Guard. 
4501  Ford  Avenue.  Alexandria.  VA 
22302-1450. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  present  address 
and  telephone  number,  and  signature." 

Record  source  categories: 

Delete  "his/her"  and  replace  with 
"individual's". 


A0600-«NGB 


SYSTEM  NAME: 


Standard  Installation/Division 
Personnel  System — Army  National 
Guard  (SIDPERS-ARNG). 

SYSTEM  LOCATION: 

The  system  operates  at  two  levels. 
Each  state  ARNG  headquarters  has 
primary  responsibility  for  editing  and 
updating  the  database;  the  National 
Guard  Bureau  (NGB)  centrally  collects 
and  controls  data  flows  to/from  the 
states  thereby  creating  the  database  for 
reports  preparation  to  Headquarters. 
Department  of  the  Army.  Department  Of 
Defense,  and  other  agencies.  Addresses 
for  each  state  headquarters  may  be 
obtained  from  the  Commander,  Army 
National  Guard  Personnel  Center.  4501 
Ford  Avenue,  Alexandria.  VA  22302- 
1450. 

CATEOORtCS  OF  NKNVIOUAIS  COVCREO  BY  THE 
SYSTEM: 

Members  of  the  Army  National  Guard. 
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CATEOOMES  OF  RCCONOS  M  TMC  CVS  I  UK 

Soldier's  name.  Social  Security 
Number,  grade/rank,  sex.  race,  ethnic 
group,  current  military  assignment, 
military  qualifications,  dates  relevant  to 
military  service,  civilian  occupation,  and 
other  similar  relevant  data. 

AUTHOfirrV  FON  MANfTCNANCe  OF  THC 

systcm: 

10  U.S.C.  275  and  Executive  Order 
9397, 

PURPOSE^S): 

The  principal  purposes  are  to:  report 
accessions  and  losses  to  ARNG 
strength;  provide  information  for 
personnel  management:  support 
automated  interfaces  with  authorized 
information  systems  for  pay, 
mobilization,  etc. 

ROUTINE  USES  OF  RECORDS  MAnfTAINCD  IN 
THE  SYSTEM.  INCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUCIES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVtNO,  ACCESSWie,  RETAIWNO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SVSTEIK 

STORAGE: 

Magnetic  tapes/discs. 

retrievabiuty: 
By  name  and  SSN. 

SAFEGUARDS: 

Access  to  data  storage  area  and 
distribution  of  printouts  is  controlled. 
Approval  of  functional  manager  must  be 
obtained  before  data  may  be  retrieved 
or  distributed. 

RETENTION  AND  DISPOSAL: 

Data  on  enlisted  personnel  are 
destroyed  1  month  after  individual  is 
separated  from  the  Army  National 
Guard,  for  commissioned  officers  and 
warrant  officers,  data  are  retained 
indefinitely. 

SYSTEM  MANAQEN(S)  AND  ADDRESS: 

Commander,  Army  National  Guard 
Personnel  Center,  4501  Ford  Avenu6, 
Alexandria,  VA  22302-1450. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  Army  National  Guard 
Personnel  Center,  4501  Ford  Avenue, 
Alexandria,  VA  22302-1450. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  present  address 
and  telephone  number,  and  signature. 


RECORD  ACCESS  PKOCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  Army 
National  Guard  Personnel  Center, 
ATTN:  Chief,  Army  National  Guard. 
4501  Ford  Avenue,  Alexandria,  VA 
22302-1450. 

For  verification  purposes,  individual 
should  provide  the  fuU  name,  service 
identification  number,  present  address 
and  telephone  number,  and  signature. 

CONTESTtNG  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  AR  340-21;  32  CFR  part  505; 
or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  individual's 
personnel  and  pay  files,  other  Army 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0640-10bNGB 

System  name: 

Military  Personnel  Records  Jacket 
(NGB)  (50  PR  22180,  May  29, 1985). 

Changes: 


System  location: 

Delete  entry  and  replace  with  'The 
custodian  of  the  Military  Personnel 
Record  will  either  be  the  Slate  Personnel 
Service  Center  (PSC)  located  in 
conjunction  with  the  Office  of  the 
Adjutant  General  or  each  National 
Guard  Armory  in  those  non-PSC  states: 
Guam,  Puerto  Rico,  the  Virgin  Islands, 
and  the  District  of  Columbia." 


Categories  of  records  in  the  system: 

Delete  entry  and  replace  with 
"Categories  of  records  are  outlined  in 
AR  640-10.  Examples  of  the  type  of 
documents  included  in  the  Military 
Personnel  Records  Jacket  (DA  Form  201) 
are  the  individual's  service  agreement, 
record  of  emergency  data,  certificates  of 
release  or  discharge  from  active  duty 
(DD  Form  214)  and  other  service 
computation  documents,  active  duty 
orders,  military  occupational  specialty 
orders,  Servicemen's  group  life 
insurance  election,  security 
questionnaire  and  clearance,  transfer 
requests  and  orders,  promotions, 
reductions,  personnel  qualification 
record  {DA  Form  2-1),  oath  of 


extensions  of  enlistment,  selective 
resen'e  incentive  program  agreements, 
notice  of  basic  eligibility  (NOBE)  for  GI 
Bill,  and  discharge  documents  and 
orders. 

Authority  for  maintenance  of  the 
,  system: 

Add  at  the  end  "Executive  Order 
9397". 
•        •        •        *        • 

Retention  and  disposal: 

Delete  entry  and  replace  with: 
"Military  personnel  records  are  retained 
until  updated  or  service  of  individual  is 
terminated.  Following  separation,  the 
disposition  of  the  records  is  to  the  U.S. 
Army  Reserve  Personnel  Center  or  to 
the  National  Personnel  Records  Center 
in  accordance  with  AR  640-10." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with 
"Commander,  Army  National  Guard 
Personnel  Center.  4501  Ford  Avenue, 
Alexandria,  VA  22302-1450." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  unit  to  which  the 
Army  National  Guard  member  is 
assigned:  For  separated  personnel, 
information  may  be  obtained  from  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis,  MO  63132-5200;  for  discharged 
or  deceased  personnel,  contact  the 
National  Personnel  Records  Center.  9700 
Page  Boulevard,  St.  Louis,  MO  63132- 
5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  current  military 
status,  and  current  address." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the  unit  to 
which  the  Army  National  Guard 
member  is  assigned:  for  separated 
personnel,  information  may  be  obtained 
from  the  Commander,  U.S.  Army 
Reserve  Personnel  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  631-^5200;  for 
discharged  or  deceased  personnel, 
contact  the  National  Personnel  Records 
Center,  9700  Page  Boulevard.  St.  Louis, 
MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
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identification  number,  current  military 
status,  and  current  address. 

For  personal  visits,  the  requester 
should  provide  acqeptable 


identification,  i.e., 


nilitary  identiHcation 


card  or  other  ident  fication  normally 
acceptable  in  the  transaction  of 
business." 


A0640-10bNGB 


SYSTEM  NAME: 


Military  Personnel  Records  Jacket 
(NGB). 


SYSTEM  location: 

The  custodian  ol 
Personnel  Record 
Personnel  Service 
in  conjunction  witt 
Adjutant  General 
Guard  Armory  in 
Guam,  Puerto  Rico, 
and  the  District  of 


the  Military 

either  be  the  State 
I  :enter  (PSC)  located 
the  Office  of  the 
each  National 
t|ose  non-PSC  states: 
the  Virgin  Islands, 
Columbia. 


\nll  I 


cr 


CATEOOttlES  Of  INCMViDUALS  COVERED  BY  THE 

SYSTEM: 

All  members  of  tne  Army  National 
Guard  not  on  activ  ;  duty. 

CATEGOmeS  OF  RECORDS  IN  THE  SYSTEM: 

Categories  of  recbrds  are  outlined  in 
AR  640-10.  Examplfes  of  the  type  of 
document  includedlin  the  Military 


Personnel  Records 
are  the  individual's 


record  of  emergenc  yr  data,  certiflcates  of 
release  or  discharg  ;  from  active  duty 
(DD  Form  214)  and  other  service 
computation  docun  lents,  active  duty 
orders,  miUtary  occ  upational  specialty 


orders.  Servicemen 
Insurance  election 


s  Group  Life 
security 


5U.S.C.301:10U,S 
and  Executive  Ord<  r 


mmposE(s): 

These  records  an  f 
maintained  to:  Manage 
National  Guard  I 
Historically  document 
military  service;  a 
rights  of  members  ^nd 


acket  (DA  Form  201) 
service  agreement. 


questionnaire  and  ( learance,  transfer 
requests  and  orden ,  promotions, 
reductions,  personi  el  qualification 
record  (DD  Form  2-1).  oath  of 
extensions  of  enlislment.  selective 
reserve  incentive  p  ogram  agreements, 
notice  of  basic  eligi  aility  (NOBE)  for  GI 
Bill,  and  discharge  iocuments  and 
orders. 

authomty  for  main^nance  of  the 
system: 


C.  275  and  3013; 
9397. 


created  and 
the  member's 
effectively; 
the  member's 
Safeguard  the 
the  Army. 


ROUTINt  USES  OF  RICOROS  MAINTAiNEO  IN 
THE  SYSTEM,  MCUMNNQ  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

To  the  Central  Intelligence  Agency; 
Department  of  Agriculture;  Department 
of  Commerce;  Department  of  Health  and 
Human  Services;  Department  of 
Education;  Department  of  Labor; 
Department  of  State;  Department  of  the 
Treasury;  Department  of  Transportation; 
Federal  Aviation  Agency;  National 
Transportation  Safety  Board;  American 
Battle  Monuments  Commission; 
Veterans  Administration;  Federal 
Communications  Commission:  U.S. 
Postal  Service;  Office  of  Personnel 
Management;  Selective  Service  System; 
Social  Security  Administration;  state, 
county  and  city  welfare  organizations 
when  information  is  required  to  consider 
applications  for  benefits;  penal 
institutions  when  the  individual  is  a 
patient  or  an  inmate;  state,  county  and 
city  law  enforcement  authorities. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-3 
and  290ee-3.  These  statutes  take  precedence 
over  the  Privacy  Act  of  1974,  as  amended,  in 
regard  to  accessibility  of  such  records  except 
to  the  individual  to  whom  the  record  pertains. 
Blanket  Routine  Uses  do  not  apply  to  these 
records. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRtEVABIUTV: 

By  individual's  name. 

SAFEGUARDS: 

Records  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  need  therefor  in  the  performance 
of  official  business.  The  Military 
Personnel  Records  Jacket  is  transferred 
from  station  to  station  in  the  personal 
possession  of  the  individual  whose 
record  it  is,  or  by  U.S.  Postal  Service. 

RETENTION  AND  DISPOSAL: 

Military  personnel  records  are 
retained  until  updated  or  service  of 
individual  is  terminated.  Following 
separation,  the  disposition  of  the 
records  is  to  the  U.S.  Army  Reserve 
Personnel  Center  or  to  the  National 


Personnel  Records  Center  in  accordance 
with  640-10. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Commander,  Army  National  Guard 
Personnel  Center,  4501  Ford  Avenue, 
Alexandria.  VA  22302-1450. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  unit  to  which  the 
Army  National  Guard  member  is 
assigned:  For  separated  personnel, 
information  may  be  obtained  from  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis.  MO  63132-5200;  for  discharged 
or  deceased  persoimel,  contact  the 
National  Personnel  Records  Center,  9700 
Page  Boulevard,  St.  Louis,  MO  63132- 
5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identi^cation  number,  current  military 
status,  and  current  address. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the  unit  to 
which  the  Army  National  Guard 
member  is  assigned:  For  separated 
personnel,  information  may  be  obtained 
from  the  Commander.  U.S.  Army 
Reserve  Persormel  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132-5200;  for 
discharged  or  deceased  personnel, 
contact  the  National  Personnel  Records 
Center,  9700  Page  Boulevard,  St.  Louis, 
MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  current  military 
status,  and  current  address. 

For  personal  visits,  the  requester 
should  provide  acceptable 
identification,  i.e.,  military  identification 
card  or  other  identiBcation  normally 
acceptable  in  the  transaction  of 
business. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  categories: 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 


r  I 
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by  the  individual.  Army  records  and 
reports,  third  parlies  when  information 
furnished  relates  to  the  service 
member's  status. 


EXEMPTIONS 

None. 


CUUMCD  FOM  THE  SVSTCfT 


A0640-10cNGB 

System  name: 

O^icial  Military  Personnel  File  (Army 
National  Guard]  (50  FR  22183,  May  29. 
1985). 

Changes: 

•        •        •        •        • 

System  location: 

Delete  entry  and  replace  with  "Army 
National  Guard  Personnel  Center, 
ATTN:  NGB-ARP-CA,  4501  Ford 
Avenue,  Alexandria.  VA  22302-1450." 

Categories  of  records  in  the  system: 

Delete  the  words  "Military 
Occupational  Specialty  Report", 
"qualification  record",  "questionnaire 
and",  and  "photographs". 
***** 

Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "Executive  Order 
9397". 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  "Veterans  Administration"  and 
replace  with  "Department  of  Veterans 
Affairs". 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  entry  and  replace  with 
"Microfiche  stored  randomly  in 
electromechanical  storage/retrieval 
devices.  Temporary  files  consist  of 
paper  records  in  Hie  folders:  selected 
data  automated  for  management 
purposes  on  tapes,  disks,  cards,  and 
other  computer  media." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Microfiche  and  paper  records  are 
permanent;  retained  in  active  file  until 
termination  of  service,  following  which 
they  are  retired  to  the  custody  of  the 
Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard. 
St.  Louis,  MO  63132-5200." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with 
"Commander,  Army  National  Guard 


Personnel  Center,  4501  Ford  Avenue. 
Alexandria,  VA  22302-1450." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  Army  National  Guard 
Personnel  Center,  4501  Ford  Avenue, 
Alexandria,  VA  22302-1450. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature." 

NECOflD  ACCESS  MOCEOUKES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  Army 
National  Guard  Personnel  Center,  4501 
Ford  Avenue,  Alexandria.  VA  22302- 
1450. 

For  verification  purposes,  individual 
should  provide  the  fiill  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature." 


A0640-10CNQB 
SYSTEM  NAME: 

Official  Military  Personnel  Pile  (Army 
National  Guard). 

SYSTEM  LOCATION: 

Army  National  Guard  Personnel 
Center.  ATTN:  NGB-ARP-CA,  4501  Ford 
Avenue,  Alexandria  VA  22302-1450. 

categories  of  inoiviouals  covered  by  the 
system: 

Each  commissioned  or  warrant  of^cer 
in  the  Army  National  Guard  not  on 
active  duty. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  include  enlistment  contract, 
physical  evaluation  board  proceedings; 
statement  of  service;  group  life 
insurance  election;  emergency  data 
form;  application  for  appointment: 
qualincation/evaluation  report;  oath  of 
office;  medical  examination;  security 
clearance;  application  for  retired  pay; 
application  for  correction  of  military 
records;  application  for  active  duty; 
transfer  or  discharge;  active  duty  report: 
voluntary  reduction;  line  of  duty  and 
misconduct  determinations;  discharge  or 
separation  reviews;  police  record 
checks;  consent/declaration  of  parent/ 
guardian;  award  recommendations; 
academic  reports;  casualty  reports;  field 
medical  card;  retirement  points; 


deferment;  pre-induction  processing  and 
commissioning  data:  transcripts  of 
military  records;  survivor  benefit  plans: 
e^iciency  reports;  records  of 
proceedings,  10  U.S.C.  815  and  appellate 
actions:  determination  of  moral 
eligibility;  waiver  of  disqualifications: 
temporary  disability  record:  change  of 
name;  statements  for  enlistment;  retired 
benefits;  application  for  review  by 
physical  evaluation  board;  birth 
certificate:  citizenship  statements  and 
status;  educational  transcripts;  flight 
status  board  reviews:  efficiency  appeals: 
promotion/reduction/recommendations 
approvals/declinations  announcements/ 
notifications  and  reconsiderations: 
notification  to  deferred  officers  and 
promotion  passover  notifications; 
absence  without  leave  and  desertion 
records;  FBI  reports:  Social  Security 
Administration  correspondence; 
miscellaneous  correspondence, 
documents,  and  orders  relating  to 
military  service  including  information 
pertaining  to  dependents,  inter  or 
intraservice  details,  determinations, 
rehefs;  pay  entitlements,  releases, 
transfers;  and  other  relevant  docuntents. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C  301;  10  U.S.C  275  and  3013: 
and  Executive  Order  0397. 

PURPOSE(S): 

These  records  are  created  and 
maintained  to  manage  the  member's 
Army  National  Guard  service 
effectively;  document  the  member's 
military  service  history;  and.  safeguard 
the  rights  of  the  member  and  the  Army. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINQ  CATEOORHES  OF 
US8RS  AND  THE  FURFOSES  OF  SUCH  USES: 

To  the  Department  of  State  to  issue 
passport/visa;  to  document  persona- 
non-grata  status,  attache  assignments, 
and  related  administration  of  personnel 
assigned  and  performing  duty  with  the 
Department  of  State. 

To  the  Department  of  Justice  to  file 
fingerprint  cards:  to  perform  intelligence 
function. 

To  the  Department  of  Labor  to 
accomplish  actions  required  under 
Federal  Employees  Compensation  Act. 

To  the  Department  of  Health  and 
Human  Services  to  provide  services 
authorized  by  medical  and  health 
functions  authorized  by  10  U.S.C.  1074- 
1079. 

To  the  Atomic  Energy  Commission  to 
accomplish  requirements  incident  to 
Nuclear  Accident/Incident  Control 
Officer  functions. 

To  the  American  Red  Cross  to 
accomplish  coordination  and  complete 
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service  functions  inpluding  blood  donor 
programs  and  emergency  investigative 
support  and  notifications. 

To  the  Federal  Aviation  Agency  to 
obtain  flight  certirioation  and  licenses. 

To  the  General  Services 
Administration  for  records  storage, 
archival  services,  and  for  printing  of 
directories  and  rela  :ed  material 
requiring  personal  <  ata. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization. 

To  the  Department  of  Veterans  Affairs 
to  provide  information  relating  to 
benefits,  pensions,  ti-service  loans, 
insurance,  and  appi  opriate  hospital 


support. 
To  the  Bureau  of 


mmigration  and 


Naturalization  to  cdmply  with  statutes 
relating  to  in-servici;  alien  registration, 
and  annual  residen(  e  information. 

To  the  Office  of  tl  le  President  of  the 
United  States  of  An  erica:  To  exchange 
required  information  relating  to  White 
House  Fellows,  regi  lar  Army 
promotions,  aides,  snd  related  support 
functions  staffed  by  Army  members. 

To  the  Federal  Maritime  Commission 
to  obtain  licenses  fdr  military  members 
accredited  as  capta  n.  made,  and  harbor 
master  for  duty  as  1  ransportation  Corps 
warrant  officer. 

To  each  state  and  U.S.  possession  to 
support  state  bonus  applications;  to 
fulfill  income  tax  re  juirements 
appropriate  to  the  s^  >rvice  member's 
home  of  record:  to  r  icord  name  changes 
in  state  bureaus  of  lital  statistics;  and 
for  National  Guard  Kffairs. 

To  civilian  educational,  and  training 
institutions  to  accomplish  student 
registration,  tuition  support.  Graduate 
Record  Examination  tests  requirement, 
and  related  school  (jequirements 
incident  to  in-servi*  education 
programs  in  compliance  with  10  U.S.C. 
Chapters  102  and  1(  3. 

To  the  Social  Sec  irity  Administration 
to  obtain  or  verify  E  ocial  Security 
Account  Numbers;  to  transmit  Federal 
Insurance  Compensetion  Act  deductions 
made  from  in-servic  e  members'  wages. 

To  the  Departmei  t  of  Transportation 
to  coordinate  and  e  ichange  necessary 
information  pertaining  to  inter-service 
relationships  between  U.S.  Coast  Guard 
and  Army  National  Guard  when  service 
members  perform  d  ity  with  the  U.S. 
Coast  Guard  elemei  its  or  training 
activities. 

To  Civil  Authoriti  bs  for  Compliance 
writh  10  U.S.C  614. 

Note:  Record  of  the  dentity.  diagnosis, 
prognosis,  or  treatmen  t  of  any  client/patient 
irrespective  of  whethe  r  or  when  he/she 
ceases  to  be  a  client/Fatient,  maintained  in 
connection  with  the  performance  of  any 


alcohol  or  drug  abuse 


jrevention  and 


treatment  function  coi  ducted,  regulated,  or 


directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  he  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-3 
and  290ee-3.  These  statutes  take  precedence 
over  the  Privacy  Act  of  1974,  in  regard  to 
accessibility  of  such  records  except  to  the 
individual  to  whom  the  record  pertains. 
Blanket  Routine  Uses  do  not  apply  to  these 
records. 

POLICIES  AND  PHACTICES  FOA  STOmNO, 
RETRIEVIMO,  ACCCSSiNO,  RETAININO,  AND 
DISPOSING  OP  RECOmS  IN  THE  SYSTEM: 

STORAGE: 

Microfiche  stored  randomly  in 
electromechanical  storage/retrieval 
devices.  Temporary  files  consist  of 
paper  records  in  file  folders;  selected 
data  automated  for  management 
purposes  on  tapes,  disks,  cards,  and 
other  computer  media. 

retrievabhjty: 

By  individual's  surname  and  Social 
Security  Number. 

safeguards: 

Records  are  maintained  in  secured 
areas  accessible  only  to  authorized 
personnel;  automated  media  protected 
by  authorized  password  system  for 
access  terminals,  controlled  access  to 
operation  rooms,  and  controlled  output 
distribution. 

RETENTION  AND  DISPOSAU 

Microfiche  and  paper  records  are 
permanent:  retained  in  active  file  until 
termination  of  service  following  which 
they  are  retired  to  the  custody  of  the 
Commander.  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard, 
St.  Louis,  MO  63132-5200. 

SYSTEM  MANAQEII(S)  AND  ADDRESS: 

Commander.  Army  National  Guard 
Personnel  Center.  4501  Ford  Avenue. 
Alexandria.  VA  22302-1450. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  Army  National  Guard 
Personnel  Center.  4501  Ford  Avenue. 
Alexandria,  VA  22302-1450. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  Army 


National  Guard  Personnel  Center,  4501 
Ford  Avenue.  Alexandria,  VA  22302- 
1450. 

For  verification  purposes,  individual 
should  provide  the  full  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  AR  340-21;  32  CFR  part  505; 
or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 
by  the  individual.  Army  records  and 
reports,  third  parties  when  information  • 
furnished  relates  to  the  Service 
member's  status. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0710-2aDALO 

System  name: 

Property  Officer  Designation  Files  (50 
FR  22248.  May  29. 1985). 

Changes: 

•        •        «        •        • 

System  location: 

Add  at  the  end  "Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  complilation  of  record 
systems  notices." 

***** 

Retention  and  disposal: 

Delete  "burning  or  shredding  2  years 
after  termination  of  appointment". 

***** 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  office 
designating  the  individual  as  Property 
Officer. 

For  verification  purposes,  individual 
should  provide  full  name,  unit  where 
assigned  as  Property  Officer,  and  time 
period  involved." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
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inquiries  to  the  office  designating  the 
individual  as  Property  O^icer. 

For  verification  purposes,  individual 
should  provide  full  name,  unit  where 
assigned  as  Property  Officer,  and  time 
period  involved." 


A0710-2aDALO 
SYSTEM  NAMC 

Property  Officer  Designation  Files. 

SYSTEM  location: 

Maintained  at  unit  level  of  the  Army. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

catcqomes  of  inoividuals  covered  by  the 
system: 

Individuals  with  formal  responsibility 
for  U.S.  Government  property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.  Document  appointing  or  relieving 
individuals  as  property  officers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3013. 

PURPOSE(S): 

To  verify  an  individual's  authority  to 
assume  responsibility  for  U.S. 
Government  property. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanked  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE 

Paper  records  in  file  folders. 

retrievabiuty: 

By  appointee's  surname. 

safeguards: 

Records  are  maintained  in  locked 
cabinets  accessible  only  to  designated 
authorized  personnel. 

retention  and  disposal: 

Records  are  destroyed  2  years 
following  individual's  termii\ation  of 
appointment. 

system  manager(s)  and  address: 

Deputy  Chief  of  Staff  for  Logistics. 
Headquarters.  Department  of  the  Army. 
The  Pentagon.  Washington.  DC  20310- 
0500. 


NOTinCATION  procedure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  office 
designating  the  individual  as  Property 
Officer. 

For  verification  purposes,  individual 
should  provide  full  name,  unit  where 
assigned  as  Property  Officer,  and  time 
period  involved. 

RECORD  ACCESS  PROCEDURES: 

Indivduals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  office  designating  the 
individual  as  Property  Officer. 

For  verification  purposes,  individual 
should  provide  full  name,  unit  where 
assigned  as  Property  Officer,  and  time 
period  involved. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505:  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her 
commander.  Army  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0710-2CDALO 

System  name: 

Personal  Property  Accounting  Files 
(50  FR  22247.  May  29, 1985). 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Maintained  Army-wide  in  orderly 
rooms  of  troop  units.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices." 

Categories  of  individuals  covered  by  the 
system: 

Delete:  "sick  in  medical  facilities"  and 
replace  with  "because  of  illness  and 
confined  to  medical  facilities". 


System  managerfs)  and  address: 

Add  "-0500 "  to  the  ZIP  code. 
Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  troop 
commanders. 

For  verification  purposes,  individual 
should  provide  full  name.  Social 
Security  Number,  current  address, 
telephone  number,  and  dates  and 
circumstances  of  the  absence". 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  or  visit  designated 
representatives  of  troop  commanders 
holding  the  records. 

For  verification  purposes,  individual 
should  provide  full  name,  Social 
Security  Number,  current  address, 
telephone  number,  and  dates  and 
circumstances  of  the  absence". 


Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "and  Executive  Order 
9397." 


•  *  * 


A0710-2CDALO 
SYSTEM  name: 

Personal  Property  Accounting  Files. 

SYSTEM  locatioh: 

Maintained  Army-wide  in  orderly 
rooms  of  troop  units.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  individuals  absent  without 
leave  or  absent  because  of  illness  and 
confined  to  medical  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  reflecting  items  of 
personal  property  of  individuals  listed  in 
the  preceding  paragraph. 

authority  for  mawtenancs  of  the 
system: 

10  U.S.C.  3013  and  Executive  Order 
9397. 

PURPOSE(S): 

To  identify  and  protect  property 
belonging  to  soldiers  who  are  absent 
without  leave  or  absent  because  of 
illness  and  confined  to  medical 
facilities. 
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ROUTINE  uses  Of  mC^NOS  MAINTAINED  IN 
THE  SYSTEM,  INCUKMNO  CATEGORIES  OF 
USERS  AND  THE  nUtPQSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  ihe  Army's 
compilation  of  record  system  notices 
apply  to  this  record! system. 

I 

POUCtES  ANO  PRACTK3ES  FOR  STORING, 
RmttEYINQ,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECOnOS  IN  THE  SYSTEM: 


storage: 
Paper  records  in 


RETRIEVABHJTV: 

By  last  name  of  individual  owning  the 

property. 


SAFEGUARDS: 

Records  are  mail  tained 
cabinets  accessible 
individuals  having 


lie  folders. 


in  locked 
to  authorized 
jfficial  need  therefor. 


RETENTWM  AMD  DISM  BAU 

Records  are  maintained  daring  an 
individual's  absenoe  and  destroyed  2 
years  after  his/her  return. 

SVSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Logistics. 
Headquarters,  Department  of  the  Army. 
The  Pentagon,  Washington.  DC  20310. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  tiemselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  troop 
commanders. 

For  verit"ication  j  urposes,  individual 
should  provide  full  name.  Social 
Security  Number,  c  lurent  address, 
telephone  number,  and  dates  and 
circumstances  of  tl  e  absence. 

RECORD  ACCESS  PRO<}EDURES: 

Individuals  seeking  access  to  records 
about  themselves  qontained  in  this 

Id  address  written 
j  designated 
roop  commanders 


record  system  sho 
inquiries  to  or  visi 
representatives  of 
holding  the  record 
For  verification 
should  provide 
Security  Number, 
telephone  number,  and  dates  and 
circumstances  of  the  absence. 


urposes,  individual 
name.  Social 
rrent  address. 


CONTESTING  RECORD  MOCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  ai^ency  determinations 
by  the  individual  ^Jncemed  are 
published  in  Depa^ent  of  the  Army 
Regulation  340-21:  32  CFR  part  50S:  or 
may  be  obtained  b  om  the  system 
manager. 

I 

RECORD  SOURCE  CATEGORIES: 

From  inventoriei  i  and  other  Army 
records  and  report  i. 


EXEMPTIONS  CLAHieO  KM  THE  SVSTHe 

None. 
[FR  Doc.  91-229S4  Filed  9-24-91:  8:45  am) 
BUMQ  COOK  »10-0VH 

Endangered  Spedes  Committee 
Notice  of  Exemption  Application 

agency:  Endangered  Species 

Committee. 

action:  Notice  of  exemption 

application. 

summary:  The  Bureau  of  Land 
Management  has  filed  an  application 
with  the  Secretary  of  the  Interior 
seeking  an  exemption  from  section  7  of 
the  Endangered  Species  Act  that  would 
permit  the  Bureau  to  hold  timber  sales 
on  44  tracts  remaining  in  its  1991  timber 
sales  program  in  Oregon. 
DATES:  The  Secretary  of  the  Interior 
must  make  threshold  determinations 
concerning  the  application  pursuant  to 
16  U.S.C.  1536(g)  and  50  CFR  452.03  by 
October  1, 1991,  unless  the  applicant 
and  the  Secretary  agree  to  an  extension 
of  the  deadline. 

If  the  Secretary  determines  that  the 
application  qualifies  for  consideration 
by  the  Endangered  Species  Committee, 
the  Committee  must  act  by  March  20, 
1992,  unless  an  extension  is  agreed  to 
with  the  applicant 
ADDRESSES:  Correspondence  to  the 
Secretary  or  the  Committee  should  be 
addressed  to  the  Executive  Secretariat. 
U.S.  Department  of  the  Interior, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  COtrTACr 

Copies  of  the  exemption  application 
may  be  inspected  and  reproduced  for  a 
fee  at  the  Natural  Resources  Library,  Ist 
Floor.  Department  of  the  Interior.  1849  C. 
St.  NW.,  Washington.  DC  20240.  In 
addition,  as  soon  as  arrangements  can 
be  made,  a  location  in  Portland.  Oregon 
for  inspection  and  reproduction  of  the 
exemption  application  will  be 
established.  Questions  concerning  the 
exemption  process  may  be  addressed  to 
Mr.  |on  H.  Goldstein,  (202)  206-4077. 
SUPPLEMENTARY  INFORMATION:  On  June 
17. 1991.  Uie  U.S.  Fish  and  Wildlife 
Service  issued  biological  opinions  to  the 
Bureau  of  Land  Management  concerning 
timber  sales  on  44  tracts  remaining  in  its 
1991  timber  sales  program  in  Oregon. 
The  Service  concluded  that  these  sales 
are  likely  to  jeopardize  the  continued 
existence  of  the  spotted  owl,  a  species 
listed  as  threatened  under  the  Act.  On 
September  11. 1991.  the  Director  of  the 
Bureau  of  Land  Management  submitted 
an  application  to  the  Committee  seeking 
an  exemption. 


The  exemption  application  describes 
the  location  of  the  44  tracts  and  the 
method  by  which  the  timber  would  be 
harvested,  and  states  that  all  legal 
requirements  for  conducting  the 
proposed  actions  have  been  satisfied. 
The  applicant  also  discusses  certain 
alternatives  to  the  proposed  action  that 
it  considered,  and  provides  other 
information  intended  to  fulfill  the 
requirements  of  50  CFR  451.02(e). 
)ohn  E.  Schrote. 

Assistant  Secretary — Policy.  Management 
and  Budget  and  Staff  to  the  Chairman, 
Endangered  Species  Committee. 
[FR  Doc.  91-23224  Filed  9-24-91;  8:45  am] 

BILLING  CODE  4310-1<Mi 


DEPARTMENT  OF  ENERGY 

Assistant  Sectetary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfen  RTD/SD)EU)-64. 
for  the  transfer  from  Belgium  to 
Switzeriand  of  1.98  grams  of  plutonium 
contained  in  irradiated  samples  for 
destructive  post-irradiation  examination 
at  Wurenhnger.  Switzerland. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubhcation  of  this 
notice. 

Issued  in  Washington.  DC  on  September  20. 
1991. 

Richard  H.  WilUamson. 
Associate  Deputy  Assistant  Secretary  for 
International  Affairt, 
[FR  Doa  91-23123  Filed  9-24-91: 8:45  amj 
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Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 
-    The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  the  post-irradiation 
examined  of  irradiated  mixed  uranium- 
plutonium  oxide  samples  at  the  Swiss 
Institute  for  Reactor  Research  (EIR), 
Wurenlingen,  Switzerland.  The 
subsequent  arrangement  records  the 
joint  determination  of  the  Government 
of  the  United  States  of  America  and  the 
Government  of  Switzerland  that 
safeguards  may  be  effectively  applied  at 
the  EIR  facility  in  Switzerland  for  the 
said  samples. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC  on  September  20, 
1981. 

Richard  H.  Williamson, 

Associate  Deputy  Assistant  Secretary  for 

International  Affairs. 

[FR  Doc.  91-23124  Filed  9-24-91;  8;45  am) 

BtLUNQ  COOe  6450-ei-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM92-2-20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  18. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  September  13, 1991,  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  )uly  1, 1991 

Sub  3  Rev.  Sheet  No.  41 
Sub  3  Rev.  Sheet  No.  42 

Proposed  to  be  elective  August  1, 1991 

4  Rev.  Sheet  No.  41 
Sub  4  Rev.  Sheet  No.  42 

Proposed  to  be  effective  October  1. 1991 

5  Rev.  Sheet  No.  41 
5  Rev.  Sheet  No.  42 


Algonquin  states  that  the  revised 
tariff  sheets  are  being  filed  to  flow 
through  changes  in  the  rates  underlying 
its  Rate  Schedules  STB  and  SS-III. 
Algonquin  also  states  that  the  October  1 
tariff  sheets  are  being  filed  to  bring 
forward  the  rates  to  include  the  new 
Annual  Charge  Adjustment  for  Fiscal 
Year  1991. 

Algoquin  states  that  the  July  1. 1991 
tariff  sheets  decrease  the  STB  &  SS-III 
demand  charges  by  $0.43  per  MMBtu, 
increase  the  injection  and  withdrawal 
charges  by  $0.0070  per  MMBfu,  and 
increase  the  SS-III  Non-FDDQ 
Withdrawal  rate  by  $0.0069  per  MMBtu. 
The  August  1, 1991  tariff  sheets  decrease 
the  SS-III  Non-FDDQ  withdrawal  rate 
by  $0.0105  per  MMBtu  and  the  October 
1, 1991  tariff  sheets  increase  the  ACA 
adjustment  for  third  party  gas  injections 
for  STB  and  SS-III  by  $0.0002. 

Algoquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  25, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-23006  Filed  9-24-91:  8:45  am] 

MLUNG  COOE  6717-01-« 

[Docicet  No.  RP91-136-003] 

Centra  Pipelines  Minnesota  Inc.; 
Motion  to  Malta  Rates  Effective 

September  18, 1991. 

Take  notice  that  on  September  16, 
1991,  Centra  Pipelines  Minnesota  Inc., 
245  Yorkland  Boulevard,  North  York, 
Ontario,  Canada  M2I IRI,  tendered  for 
filing  First  Revised  Sheet  No.  4  of 
Second  Revised  Volume  No.  2  of  its 
FERC  Gas  Tariff. 

Centra  states  that  the  revised  tariff  is 
filed  pursuant  to  S  154.67  of  the 
Commission's  Regulations  to  make 
effective  its  rates  suspended  by 
Commission  Order  dated  May  15, 1991. 


Centra  proposes  the  sheet  to  become 
effective  October  16, 1991. 

Centra  states  that  copies  of  the  filing 
have  been  mailed  to  its  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  25. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  Casheil, 
Secretary. 
(FR  Doc.  91-23004  Filed  9-24-91:  8:45  am) 

HLUNO  COOC  •717-Ot-ll 


[Dodtet  Nos.  TII92-1-25-001] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

September  18. 1991. 

Take  notice  that  on  September  16. 
1991  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Substitute  Sixty-Fifth  Revised  Sheet  No. 
4,  and  Substitute  Twenty-Fourth  Sheet 
No.  4.1  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  to  be  effective 
October  1, 1991. 

MRT  states  that  on  August  30, 1991, 
MRT  submitted  revised  tariff  sheets  to 
adjust  the  currently  effective  ACA 
charge  to  the  new  fiscal  1992  FERC 
approved  surcharge  of  $.0024  per  Mcf 
effective  October  1, 1991.  MRT  states 
that  since  the  time  of  such  filing  MRT 
has  refiled  its  Quarterly  and  Interim 
PGA's  to  include  Account  No.  858 
expenses  in  the  average  commodity  cost 
of  gas  pursuant  to  the  Transportation 
Cost  Recovery  Mechanism  set  forth  in 
Article  V  of  the  Stipulation  and 
Agreement  in  Docket  No.  RP89-248. 

MRT  states  that  the  Substitute  Sixty- 
Fifth  Revised  Sheet  No.  4.  and  Substitute 
Twenty-Fourth  Sheet  No.  4.1  are  being 
submitted  to  reflect  revised  cumulative 
adjustments  to  conform  to  its  revised 
quarterly  PGA  (Docket  No.  TQ91-^25- 
000)  and  Interim  PGA  (TF91-11-25-000) 
filed  September  9. 1991. 

MRT  requests  that  Sheet  Nos.  4  and 
4.1  originally  submitted  on  August  30. 
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1991  be  replaced  by] 
Revised  Sheet  Na 
Twenty-Fourth  Sh( 
September  16,  V. 

lART  states  that 
tariff  sheets  is  beii 


substitute  Sixty-Fifth 

and  Substitute 
St  No.  4.1  filed  on 

copy  of  the  revised 
mailed  to  each  of 
MRTs  jurisdictioniil  sales  customers 
and  to  the  State  Ca|mmissions  of 
Arkansas,  Missouri,  and  IlHnois. 

Any  person  desiiing  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  2(1428.  in  accordance 
with  Rule  211  of  th  !  Commission's  rules 
of  practice  and  pro  cedure  18  CFR 
385.211.  All  such  p^tests  should  be  filed 
on  or  before  Septefiber  25, 1991. 
Protests  will  be  colisidered  by  the 
Commission  in  det  >rmining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  ]  irotestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  writh  the  Cotamission  and  are 
available  for  publif  inspection. 
Lois  D.  Caahell. 
Secretary. 
(FR  Doc.  91-23010  Fifed  9-24-91-8:45  am) 

BHJJMQ  COOe  (TIT-OI-K 


(Docket  Nos.  RPt5-:  (03-007  AND  RP8«- 
203-006  (Not  consofdated)] 

Panhandle  Eastern  Pipe  Line  C04 
Proposal  of  Panhandle  Eastern  Pipe 
Une  Company  for  Authority  to 
institute  a  Direct  Billing  Procedure  for 
Order  Nos.  94  et  qeq.  and  473 
Payments 

September  18, 1981. 

Take  notice  thatjon  September  16. 
1991.  Paniiandle  Eiistem  Pipe  Line 
Company  ("Panha  idle")  filed  a  Proposal 
For  Authority  to  Ir  stitute  a  Direct  Billing 
I'rocedure  for  Ord(  !r  Nos.  94  et  seq.  and 
473  Payments.  Panhandle's  proposal  wilt 
revise  the  method  priginally  approved 
by  the  Commissioi  for  recovering 
certain  production^related  costs  which 
have  been  paid  by  Panhandle  to  its 
production-suppliers  pursuant  to  Order 
Nos.  94  et  seq.  and  473  to  comply  with 
the  instructions  on  remand  of  the  Court 
of  Appeals  in  Colilmbia  Gas 
Transmission  Corp.  v.  FERC;  831  F.2d 
1135  (D.C  Cir.  19^).  reh  'g  denied  844 
F.2d  879  (D.C.  Cir.  1988)  and  Columbia 
Gas  Transmission  Corp.  v.  FERC  895 
F.2d  791  (D.C.  CirJl990).  cert  denied,  sub 
nom.  Panhandle  Eastern  Pipeline  Co.  v. 
Columbia  Gas  Tninsmission  Corp.  Ill 
S.CL  278  (1990).  As  is  more  fully 
explained  in  the  filing.  Panhandle 
proposes  to  reallo  ::ate  a  portion  of  such 
costs  to  Michigan  Consolidated  Gas 
Company  ("Mich  '  }on")  and  Michigan 
Gas  Utilities  ("M(  ,U"]  based  upon  the 


ratio  of  their  annual  Contract  Demand 
Quantities  in  effect  on  September  23. 
1985,  for  the  Order  No.  94  et  seq.  costs 
and  for  the  Order  No.  473  costs  on  June 
3a  1988.  the  dates  on  which  Panhandle 
filed  for  the  recovery  of  these 
production-related  costs  from  Mich  Con 
and  MGU  in  Docket  Nos.  RP85-202-000 
and  Rl'aS-ZOS-OOO,  to  the  sum  of  all  of 
Panhandle's  buyers  annual  Contract 
Demand  Quantities  (adjusted  to  reflect 
the  annual  load  factor  for  Panhandle's 
Rate  Schedule  SG  customers)  in  effect 
on  those  dates.  Mich  Con's  proportional 
responsibility  for  such  costs  would  be 
$4.657390.3a  MGlTs  proportional 
responsibility  for  such  costs  would  be 
$1,181,125.47. 

Panhandle  requests  any  waive!"  of  the 
Commission  Regulations  and  the  terms 
of  its  tariff  necessary  to  effect  the 
proposed  direct  billing  procedure. 

Panhandle  states  that  it  has  served  a 
copy  of  the  l*roposal  on  its  affected 
customers,  the  interested  State 
commission  and  parties  in  the  above- 
referenced  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  8, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-23008  Filed  9-24-91:  8:45  amj 

WLUNG  CODE  S717-01-M 


[Docket  No.  TM92-2-7-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

September  la  1991. 

Take  notice  that  on  September  16. 
1991.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff: 

Ninth  Revised  Sheet  No.  4E01 
Ninth  Revised  Sheet  Na  4B.02 
Ninth  Revised  Sheet  No.  4B.03 

Southern  states  that  the  proposed 
tariff  sheets  are  being  filed  to  flow 
through  to  Southern's  firm  jurisdictional 
sales  customers  the  buy-out  and  buy- 
down  charges  allocated  to  Southern  by 
United  Gas  Pipe  Line  Company  pursuant 


to  its  Order  No.  500  filing  in  RP91-198- 
000. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (§§  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
25, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelL 
Secretary. 
(FR  Doc  91-23010  Filed  9-24-01:  8:45  am) 

BILLING  COOE  STir-OVM 


[Docket  Na  RP91-20&-001] 

Texas  Eastern  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

September  18, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  September  16. 1991  tendered 
for  filing  as  part  of  ite  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  six  copies 
each  of  the  following  tariff  sheets: 

Sub  Second  Bevised  Slwet  N&  410 
Sub  F'irst  Revised  Sheet  No.  410A 

Texas  Eastern  states  that  in  an  order 
issued  August  3a  1991  in  Docket  No. 
RP91-205-000  the  Commission  accepted 
tariff  sheets  filed  by  Texas  Eastern  on 
August  1. 1991  subject  to  Texas  Eastern 
refiling  the  tariff  sheets  to  comply  with 
certain  conditions  discussed  in  such 
order.  Texas  Eastern  states  that  these 
tariff  sheets  are  l>eing  filed  solely  to 
comply  .with  the  conditions  in  the 
August  30. 1991.  Order. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  September  1, 
1991. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  as 
and  interested  state  commissions.  Texas 
Eastern  also  states  that  copies  of  the 
filing  have  also  been  mailed  to  all  Rate 
Schedule  FT-1  and  IT-1  Shippers. 
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Any  person  desiring  to  protest  said 
filing  should  fde  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  practice  and  procedures.  IB  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  25. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
UisaCasheU. 
Secretary. 

[FR  Doc.  91-23007  Filed  9-24-fll:  8:45  am) 
BlUJNfrCOOE  CZir-OI-H 

[Docket  No.  RP«5-202-006] 

TrunMine  Gas  Co.;  Compliance  Filing 
for  Resolution  of  Remaining 
Contested  Issues 

September  la  1991. 

Take  notice  that  on  September  16. 
1991.  Trunkline  Gas  Company 
("Trunkline")  filed  a  Proposal  For 
Resolution  of  Remaining  Contested 
Issues  in  Docket  No.  RP85-202-O00  in 
compliance  with  the  Commission's 
"Order  Approving  SetUement"  of  August 
1. 1991  in  that  docket  directing  Trunkline 
to  make  such  a  filing. 

Trunkline  states  that  the  proposal  will 
revise  tne  method  originally  approved 
by  the  Commission  for  recovering 
certain  production-related  costs  which 
have  been  paid  by  Trunkline  to  its 
production-suppliers  pursuant  to  Order 
No.  94  et  seq.  to  comply  with  the 
instructions  on  remand  of  the  Court  of 
Appeals  in  Columbia  Gas  Transmission 
Corp.  versus  FERC.  831  F.2d  1135  (D.C. 
Cir.  1987).  reh'g  denied 844  F.2d  879 
(D.C.  Cir.  1888)  and  Columbia  Gas 
Transmission  Corp.  versus  FERC  895 
F.2d  791  {D.C  Cir.  1990).  cert  denied,  sub 
nam.  Panhandle  Eastern  Pipeline  Co. 
versus  Columbia  Gas  Transmission 
Corp.  Ill  S.Ct  278  (1990) 

Trunkline  further  states  that  it 
proposes  to  reallocate  a  portion  of  such 
costs  to  Michigan  Gas  Utilities  ("MGU") 
based  upon  the  ratio  of  MGU's  annual 
Contract  Demand  Quantities  in  effect  on 
September  23. 1985.  the  date  on  which 
Trunkline  filed  for  the  recovery  of  these 
production-related  costs  from  MGU  in 
Docket  No.  RP85-202-000.  to  the  sum  of 
all  of  Trunkline's  Buyers  annual 
Contract  Demand  Quantities  (adjusted 
to  reflect  the  annual  load  factor  for 
Trunkline's  Rate  Schedule  SG 
customers)  in  effect  on  that  date. 


Trunkline  requests  any  waiver  of  the 
Commission  Regulations  and  the  terms 
of  its  tariff  necessary  to  effect  the 
proposed  direct  billing  procedure. 

Trunkline  states  that  it  has  served  a 
copy  of  the  filing  on  its  affected 
customers,  interested  state  commissions 
and  parties  to  the  proceeding  in  the 
above-referenced  docket  number 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  8. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasiwlL 
Secretary. 
(PR  Doc.  91-23009  Filed  &-24-91:  8:45  am| 
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[Docket  Nos.  TA92-2-82-000  and  TM92-2- 
82-000] 

Viking  Gas  Transmission  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

September  18. 1991. 

Take  notice  that  on  September  12. 
1991.  Viking  Gas  Transmission 
Company  (Viking)  filed  the  following 
revised  tariff  sheets  to  Original  Volume 
No.  1  and  Original  Volume  No.  2  of  its 
FERC  Gas  Tariff: 

To  be  effective  November  1. 1991 

Original  Volume  No.  1 

Substitute  Sixteenth  Revised  Sheet  No.  6 
Substitute  Sixth  Revised  Sheet  No.  11 
Substitute  Third  Revised  Sheet  No.  66 
Substitute  Third  Revised  Sheet  No.  74 

Original  Volume  No.  2 

Substitute  Fourth  Revised  Sheet  No.  55 
Substitute  Third  Revised  Sheet  No.  72 
Substitute  Second  Revised  Sheet  No.  114 

Viking  states  that  the  filing  reflects 
the  refiling  of  tariff  sheets  (redesignated 
as  "Substitute")  which  were  previously 
filed  in  Docket  Nos.  TA92-1-82-000  and 
TM92-2-82-000  and  which  were  rejected 
by  the  Commission  by  letter  order  dated 
September  10. 1991. 

Viking  states  that  the  purpose  of  the 
revisions  on  Substitute  Sixteenth 
Revised  Sheet  No.  6  is  to  institute  the 
Annual  PGA  pursuant  to  Article  XVII. 
and  the  Annual  Charge  Adjustment 


pursuant  to  Article  XX.  of  the  General 
Terms  and  Conditions  of  Viking's  Tariff. 

Viking  states  that  the  purpose  of  the 
revisions  on  Substitute  Sixth  Revised 
Sheet  No.  11.  Substitute  Third  Revised 
Sheet  No.  66  and  Substitute  Third 
Revised  Sheet  No.  74  of  Original  Volume 
No.  1  and  Substitute  Fourth  Revised 
Sheet  No.  55.  Substitute  Third  Revised 
Sheet  No.  72.  and  Substitute  Second 
Revised  Sheet  No.  1114  of  Original 
Volume  No.  2  is  to  reflect  the  changes  in 
the  fuel  and  use  retention  percentages 
applicable  to  sales  and  transportation 
services. 

Viking  states  that  the  Current 
Purchased  Gas  Cost  Rate  Adjustments 
refiected  on  Substitute  Sixteenth 
Revised  Sheet  No.  6  consist  of  a 
($1.0694)  per  dekatherm  adjustment  to 
the  gas  rate,  a  $.4775  per  dekatherm 
adjustment  to  the  Rate  Schedule  SR-1 
commodity  rate,  and  a  $5.81  per 
dekatherm  adjustment  to  the  demand 
rates. 

Viking  states  that  the  revisions  also 
reflect  a  $.2697  per  dekatherm  surcharge 
adjustment  to  the  gas  rates  and  a  $1.25 
per  dekatherm  adjustment  to  the 
demand  rates  for  amortizing  the 
Unrecovered  Gas  Cost  Account. 

Viking  also  states  that  the 
redetermined  Annual  Charge 
Adjustment  is  $.0024  per  dekatherm. 

Viking  also  requests  that  the 
Commission  grant  Viking  a  waiver  of 
§  154.305(b)(3)  of  the  Commission's 
regulations.  Viking  states  that  a  waiver 
is  warranted  because  the  policy 
underlying  that  regulation — the  need  to 
ensure  that  Canadian  gas  and  domestic 
gas  compete  on  an  equal  basis — is 
inapplicable  to  Viking  whose  customers 
purchase  only  Canadian  gas.  Viking 
states  that  the  application  of  that 
regulation  to  Viking  has  the  unintended 
effect  of  distorting  the  competition 
between  sales  and  transportation  of 
Canadian  gas  on  its  system.  Viking 
states  that  waiver  of  the  regulation  is 
necessary  to  allow  Viking  to 
flowthrough  the  costs  of  its  purchases 
from  TransCanada  Pipelines.  Ltd.  on  an 
as-billed  basis  so  that  it  can  compete  on 
a  fair  basis  against  spot  gas  sales. 

Viking  also  requests  that  the 
Commission  give  its  approval  to  the 
extent  necessary,  to  allow  Viking  to 
fully  recover  its  purchased  gas  costs 
despite  the  fact  that  Viking  did  not 
satisfy  the  past  performance  assessment 
test.  Viking  states  that  with  respect  to 
the  first  test  interval,  the  assessment 
test  should  not  apply  to  prevent  the 
recovery  of  purchased  gas  costs  when 
Viking  actually  overrecovered  its  gas 
costs  during  the  test  interval  and  that,  in 
any  event.  Viking's  failure  to  satisfy  the 


48552 


Faderal  Register  /  Vol.  56,  No.  186  /  Wednesday.  September  25.  1991  /  Notices 


u-e  I 


du  ring  < 


illow 


com  nission  i 


su^h 


that 


assessment  test  is 
states  that  its  fail 
assessment  test 
interval  is  likewise 

Viking  also  request 
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[Docket  Nos.  RP89-183-033] 
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Changes  in  FERC 


September  la  1991. 
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iams  Natural 
on  September  16, 
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First  Revised 
effective  January  1, 

the  tariff  sheets  are 
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in  the  Prepared 
estimony  of  Thomas 
25, 1991.  and 
Rebuttal 
H.  Lawson,  filed 


September  9. 1991.  WNG  notes  that  the 
sheets  reflect  the  removal  of  conjunctive 
billing  language  from  Rate  Schedule 
RP(B]  (Sheet  Nos.  105  and  310],  the 
elimination  of  the  words  "for  sales"  in 
the  quality  specification  (Sheet  No.  202), 
reinstatement  of  100  Dth  minimum  for 
unauthorized  overrun  penalties  (Sheet 
No.  218],  and  reinstatement  of  limitation 
on  term  of  service  agreements  (Sheet 
No.  221). 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commissions  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  25. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-23005  Filed  9-24-91;  8:45  am) 
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[Docket  No.  TM92-1-76-001] 
Wyoming  Interstate  Co.,  Ltd.;  Filing 

September  18, 1991. 

Take  note  that  on  September  13, 1991, 
Wyoming  Interstate  Company.  Ltd. 
(WIG)  submitted  for  filing  Substitute 
First  Revised  Sheet  Nos.  4  and  5  in  its 
FERC  Gas  Tariff  Original  Volume  No.  2 
reflecting  the  balancing  penalty  change 
in  Docket  No.  RP91-177  that  was  filed 
on  August  5, 1991  and  is  pending 
Commission  approval. 

WIC  has  requested  that  the  proposed 
tariff  sheets  be  made  effective  October 
1,1991. 

WIC  notes  that  copies  of  its  filing  are 
being  served  on  all  jurisdictional 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the . 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  25, 1991. 


Protests  will  be  considered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-23012  Filed  9-24-91;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  July  1  Through  5, 
1991 

During  the  week  of  July  1  through  July 
5, 1991,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearing  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submission  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Sacramento  Area  Electrical 

Apprenticeship,  7/1/91.  LFA-0131 

The  Sacramento  Area  Electrical 
Apprenticeship  filed  an  Appeal  from  a 
partial  denial  by  the  Department  of 
Energy's  (DOE)  Western  Area  Power 
Administration  of  a  Request  for 
Information  which  it  submitted  under 
the  Freedom  of  Information  Act  (the 
FOIA).  In  considering  the  appeal,  the 
DOE  found  that  the  names,  addresses, 
and  social  security  numbers  of 
contractor  employees  are  properly 
withheld  under  Exemption  6.  Important 
issues  that  were  considered  in  this 
Decision  and  Order  were:  (i)  Whether 
privacy  interests  exist  in  names, 
addresses,  and  social  security  numbers; 
(ii)  whether  the  public  interest  would  be 
served  by  disclosure  of  names, 
addresses  and  social  security  numbers 
of  contractor  employees;  and  (iii)  the 
effects  of  recent  court  decisions  on  the 
proper  interpretation  of  the  public's 
interest  in  disclosure  of  government 
information  under  the  FOIA. 

Request  for  Exception 

Ray  Marchand  Oil  Co.,  Inc..  7/3/91. 
Lee-O024 

Ray  Marchand  Oil  Co.,  Inc.,  filed  an 
Application  for  Exception  which,  if 
granted,  would  have  relieved  Marchand 
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of  the  requirement  to  prepare  and  file 
DOE  Form  EIA-782B.  On  July  3. 1991, 
the  Department  of  Energy  issued  a  final 
Decision  and  Order  which  determined 
that  the  exception  request  be  denied  on 
the  grounds  that  Marchand  had  not 
shown  that  the  filing  requirement 
caused  it  to  experience  a  serious 
hardship  or  gross  inequity. 

Refund  Applications 

Refund  Richfield  Company/Van  Der  Aa 
Bros.  Bus  Lines.  RF304-11057.  Van 
DerAa  Bros.  Arch.  7/1/91,  RF304- 
11058 
The  DOE  issued  a  Decision  and  Order 
in  the  ARCO  special  refund  proceeding 
concerning  two  Applications  for  Refund 
filed  by  Van  Der  Aa  Bros.,  a  firm 
consisting  of  two  entities:  A  bus 
transportation  company  that  is  an  end- 
user  of  ARCO  products  and  a  service 
station  that  is  a  retailer/reseller  of 
ARCO  products.  As  an  end-user,  the  bus 
line  division  would  be  entitled  to  a  full 
volumetric  refund  based  on  3,008.457 
gallons  of  ARCO  products.  As  a  reseller, 
the  service  station  would  be  considered 
under  the  small  claims  presumption  of 
injury  and  would  receive  a  full 
volumetric  refund  for  documented 
purchases  of  4.427.794  gallons  of  ARCO 
products.  The  DOE  determined, 
however,  that  the  two  entities  constitute 
a  single  firm  whose  combined  refund 
would  exceed  the  $5,000  small  claims 
limitation.  In  order  for  the  Van  Der  Aa 
Bros,  to  receive  more  than  $5,000,  a 
demonstration  of  injury  would  have  to 
be  made  on  the  part  of  the  reseller 
entity.  The  company  chose  not  to  prove 
injury.  Thus,  Van  Der  AA  Bros,  received 
a  refund  of  $7,353,  representing  $5,000  in 
principal  plus  $2,353  in  interest. 

Bi-Co  Pavers.  Et  ai,  7/5/91 RF272- 
69408,  Et  al.  RD272-69546 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  of  $38,485  from  the 
crude  oil  overcharge  funds  to  eight 
applicants.  The  DOE  also  denied  a 
Motion  for  Discovery  submitted  in 
connection  with  one  of  the  applications 
by  a  group  of  States  and  Territories  of 
the  United  States. 

CF&I  Steel  Corporation,  7/5/91.  RF272- 
8753 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting 
refund  monies  from  crude  oil  overcharge 
funds  to  CF&I  Steel  Corporation  based 
on  its  purchases  of  refined  petroleum 
products  between  August  19, 1973 
through  January  27, 1981.  The  applicant 
was  an  end-user  of  the  refined 
petroleum  products  and  based  its  claim 
on  a  presumption  of  injury  for  end-users. 


A  group  of  28  States  and  two  territories 
(the  States)  filed  a  Statement  of 
Objection  with  respect  to  CF&I's 
application.  The  DOE  found  that  the 
States'  filing  was  insufficient  to  rebut 
the  presumption  of  injury.  Therefore, 
CF&I's  Application  for  Refund  was 
granted.  "The  refund  granted  to  CF&I  was 
$49,674. 

Murphy  Oil  Corporation /Lemmen  Oil 
Company.  7/5/91,  RF309-523 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  in  the 
Murphy  Oil  Corporation  (Murphy) 
special  refund  proceeding.  Lemmen  Oil 
Company  (Lemmen)  was  preliminarily 
identified  as  a  spot  purchaser  of  motor 
gasoline  and  distillate  fuels  from 
Murphy,  due  to  its  sporadic  purchase 
pattern  for  these  petroleum  products. 
Lemmen  argued  that  it  should  be  treated 
as  a  regular  distillate  fuel  purchaser 
despite  its  infrequent  purchases  during 
the  period  in  which  distillate  fuels  were 
regulated  because  it  consistently 
purchased  them  after  they  were 
decontrolled.  The  DOE  found  this 
argument  unconvincing.  Since  Lemmen 
Oil  Company  did  not  show  that  it  was  a 
regular  purchase  of  Murphy  petroleum 
products  or  attempt  to  rebut  the  spot 
purchaser  presumption  of  non-injury,  its 
application  was  denied. 

Standard  Oil  Co..  (Indiana)/State  of 
Indiana.  7/5/91,  RM251-244 

The  Office  of  Hearings  and  Appeals 
issued  a  Decision  and  Order  approving 
the  motion  for  modification  filed  by  the 
State  of  Indiana  in  the  Standard  Oil  Co. 
(Indiana)  special  refund  proceeding. 
Indiana  requested  permission  to 
reallocate  $247,500  of  the  Standard  Oil 
Co.  (Indiana)  monies  it  had  received  to 
the  fuel  van  saver  program.  This 
program  would  provide  Indiana's 
motorists  with  a  42-point  vehicle 
inspection  which  would  indicate 
adjustments  to  make  their  vehicles  more 
fuel  eflicient  The  OHA  found  that, 
when  considered  as  part  of  Indiana's 
overall  oil  overcharge  restitution 
program,  Indiana's  plan  is  sufficiently 
balanced  to  warrant  approval. 

State  of  Indiana.  7/2/91.  RF272-67187 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  the  State  of  Indiana  in  the 
Subpart  V  crude  oil  refund  proceeding. 
The  applicant's  claim  was  based  on 
purchases  of  refined  petroleum  products 
used  in  the  operation  of  the  Indiana 
state  government.  The  total  volume 
approved  in  the  Decision  and  Order  is 
188,623,518  gallons  of  refined  petroleum 
products  and  the  total  refund  granted  is 
$150,899. 


Texaco  Inc/Sister  Bay  Oil  Company.  7/ 
1/91.  RF321-15740 

The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  filed  in  the  Texaco  Inc.  special 
refund  proceeding  by  Norman  Larson 
and  Wesley  Staver  on  behalf  of  Sister 
Bay  Oil  Co.  (SBOC),  a  reseller  of  Texaco 
products  during  the  refund  period.  In 
Texaco  Inc/Anaheim  Hills  Texaco, 
Case  Nos.  RF321-1510  et  al.  (Octob(>r  26. 
1990).  Messrs.  Larson  and  Staver  were 
granted  a  refund  of  $3,067  based  on 
purchases  that  they  made  as  the  owners 
of  SBOC  from  March  1973  to  December 
1975.  However,  the  DOE  subsequently 
found  that  Messrs.  Larson  and  Staver 
sold  all  the  stock  of  SBOC  in  1975. 
thereby  relinquishing  their  right  to  the 
refund.  Accoidingly.  the  DOE  directed 
Messrs.  Larson  and  Staver  to  remit  the 
entire  refund  amount. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Name 

CaseNa 

Date 

Actarrw  Cofwtructioo 

RF272-28135 

07/06/91 

Company. 

Adams  Construction 

R0272.2ei35 

Company. 

Alpha  Construction 

RF272-43910 

07/05/91 

Company 

Alpha  Construction 

RD272-43910 

Company. 

Archef  City  Ind.  Sch 

RF272-S4003 

07/05/91 

District  Et  al. 

Atlantic  Richfield 

RF304-1190e 

07/02/91 

Co./Beii  Telephone 

Co  of 

Pennsytvania 

Atlantic  RichfieW 

RF304-3945 

07/03/91 

Co./Buckingham 

ArcoEtal. 

AUanbc  Richfield 

RF304-12121 

07/05/91 

Co./Capital  Gas 

Co.  Et  al 

Atlantic  Richfield 

RF304-4446 

07/03/91 

Co. /James  B. 

Carson  Et  al. 

Atlantic  Richfield 

RF304-12288 

07/02/91 

Co./t.arrv  Thomas 

Arco. 

Circle  High  School 

RF272-80001 

07/02/91 

#1  Et  al. 

Dosch-King  Co..  Inc 

RF272- 16291 

07/03/91 

Dosch-King  Co..  Inc 

R0272-16291 

Frank  Witntcomb 

RF272-20945 

ConstructKVXxxp 

Frank  Wihitcomb 

RD272-20945 

Coostructloocofp 

E  W.  Moran  OiHing 

RF272-25623 

07/05/91 

Company 

E.W.  Moran  Dnihng 

R0272-25623 

Company 

Name 

Case  No. 

Date 

Empire  Gas 

RF335-17 

07/03/91 

Corporatioo/ 

RortaU  8.  Levins  Et 

aL 

GuH  OH  Cofpofation/ 

RF300-11419 

07/03/91 

Atlanta  Dairies  Inc. 

GuH  CX  Cocporation/ 

HF30O-11923 

07/01/91 

Hobcaw  GuH  Et  aL 

GuH  OtI  Cofpofation/ 

RF3OO-1110O 

07/05/91 

Malkxys  LP 

Products.  Inc. 

Jolvi  R.  Adams/ 

RF338-3 

07/05/91 

TaufaerCM 

Company. 

Mack  Trucks,  Inc 

RF272-11984 

07/05/91 

Mack  Trucks,  Inc 

RD272-11984 

Mack  Trucks,  Inc 

RF272-25002 

Mack  Trucks,  Inc 

RD272-25002 

Mapletoo  School 

RC272-125 

07/05/91 

Distrtet 

Moms  School  District .. 

RF272-78776 

07/05/91 

Oak  Grove  Sch. 

RF272-e3634 

07/05/91 

Distnct  68  Et  ai. 

Offshore  Logistics, 

RF272-27810 

07/01/91 

Inc. 

Offshore  Logistics, 

RD272-27810 

Inc. 

Petroleum 

RF272-43779 

Helicopters,  Inc. 

Petroleum 

RD272-43779 

Helicopters.  \nc. 

Panther  Creek  Cons 

RF272-80401 

07/02/91 

ISO  Et  al. 

Philadelphia  Gas 

RF272-19520 

07/05/91 

Works. 

Sandstone  School 

RF272-78740 

07/01/91 

Distnct 

Texaco  Inc, /Beard 

RF321-3142 

07/03/91 

Brothers  Tecaco  Et 
al. 
Texaco  Inc./Bolivar 

RF321-7701 

07/01/91 

County  Et  ai. 

Texaco  lnc./Kitcfien 

RF321-7281 

07/05/91 

Oa  Co..  Inc.  Et  ai. 

Texaco  lnc./Meehan 

RF321-7463 

07/03/91 

Oil  Co..  Inc 

Love  Oil  Corp.,  Inc 

RF321-7464 

Texaco  Inc./R.  C. 

RF321-7212 

07/05/91 

McKinney  Inc.  Et  al. 

Texaco  lnc./Tom"s 

RF321-8409 

07/01/91 

Texaco  Et  al. 

Texaco  lf>c./ 

RF321-2906 

07/01/91 

Wineland's  Texaco 

Etal. 

West  Samt  Pad 

RF272-78779 

07/01/91 

School  District 

Western  Adas 

RD272-72078 

07/05/91 

imemationaJ.  Inc. 

Western  Atlas 

RD272-72078 

International.  Inc. 

Dismissals 

Name 

Case  No. 

The   follO¥»ing    submis 

ions   were 

dismissed; 

Bill  »  GuH  Service 



RF 

300-13649 

Boces  Area  Center 

RF 
RF 
RF 

321-15650 

Brad  Ra^an,  Inc 

321-15557 

Brake  King „ 

321-0001 

CO.  Thompson  Petrole 

•flOo 

RF 

300-11498 

D.J.  Gorra „ 

RF 

321-6610 

Dom's  Arco 

RF 
RF 

304-12201 

Emco  Elevators.  Inc. .... 



321-6179 

Glynn  Averxie  Guif 

RF 

300-16849 

Gorden  Roberts 

RF 
RF 
1? 

300-16779 

Hershel  Burdette 

300-16772 

Hi-way  Gnll  &  Service  S 

ation 

-1571 

Name 

Case  No. 

John  E.  Pizzino — 

Lord's  Texaco 

Modem  Gas  Co.,  Inc. ~ 

Mrs.  Monfess  Robirtson 

Ottavw  GuH  Park 

Quay  County 

RF300-16952 

RF321-4948 

RF321-9569 

RF300-16950 

RF300-16776 

RF272-66439 

Ri-Bon 

RF300-16778 

Sully's  Service _ 

The  McCarty  Corporation „ 

US  Oil  Co..  Inc 

RF300-16053 
RF321 -15659 
RF326-242 

Williams  GuH  Service „ 

RF30O-13277 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  September  19. 1991. 
George  B.  Brezoay, 

Director,  Office  of  Hearings  and  Appeals. 

|FR  Doc.  91-23125  Filed  9-24-91;  8:45  am] 
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permissible  for  the  ERA  to  amend  the 
PRO  to  add  new  allegations  of  layering 
and  PAM  violations  for  the  period 
covered  by  the  PRO  and.  contrary  to 
Compton's  allegation,  that  the  PRO  had 
been  issued  to  the  proper  corporation 
entity.  Accordingly,  the  DOE  granted  the 
ERA'S  Motion  to  Amend  the  PRO  and 
gave  Compton  thirty  days  to  submit 
supplemental  objections  to  issues  raised 
by  the  amendments.  The  DOE  next 
determined  that  Compton's  discovery 
requests  for  all  ERA  audit  records  and 
workpapers  should  be  denied.  It  found 
that  the  PRO,  as  amended,  established  a 
prima  facie  case  of  regulatory  violation 
and  that  these  alleged  violations  were 
extensively  documented  by  the  ERA. 
However,  it  did  require  the  ERA  to 
provide  Compton  with  more  readable 
copies  of  certain  exhibits.  The  DOE  also 
denied  Compton's  request  for  an 
evidentiary  hearing,  finding  that  the  firm 
had  not  identified  specific  issues  for 
which  oral  testimony  was  required. 
Finally,  the  DOE  granted  two  motions 
by  the  ERA  to  strike  certain  material 
submitted  by  Compton  which  related  to 
confidential  settlement  negotiations 
between  Compton  and  the  ERA.  In  the 
interest  of  fairness,  it  also  struck  from 
the  record  the  ERA's  characterization  of 
Compton's  comments  concerning  these 
negotiations. 

Implementation  of  Special  Refund 
Procedures 

Reinauer  Petroleum  Corp.,  7/17/91, 
KEF-ono 

On  April  26, 1988,  the  DOE  issued  a 
Decision  and  Order  implementing 
procedures  for  the  disbursement, 
pursuant  to  subpart  V,  of  $305,000.  plus 
accrued  interest,  obtained  under  the 
terms  of  a  Consent  Order  entered  into 
with  the  Reinauer  Petroleum  Co. 
(Reinauer).  The  DOE  determined  that  all 
of  the  consent  order  fund  should  be  set 
aside  for  refunds  to  customers  that 
purchased  refined  products  from 
Reinauer  during  the  consent  order 
period  April  1, 1979,  through  September 
30. 1979.  If  any  funds  remain  after 
meritorious  claims  are  paid,  the  monies 
will  be  used  for  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.  4501-07.  Purchasers 
of  regulated  petroleum  products  from 
Reinauer  during  the  consent  order 
period  may  file  Applications  for  Refund 
from  the  Reinauer  consent  order  fund. 
Applications  for  Refund  must  be 
postmarked  by  January  31. 1992. 
Instructions  for  the  completion  of  refund 
applications  are  set  forth  in  the 
Decision. 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  July  15  Through 
July  19, 1991 

During  the  week  of  July  15  through 
July  19, 1991,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Motion  for  Discovery 

Compton  Petroleum  Corporation/ 
Economic  Regulatory 
Administration.  7/19/91,  KRD-0033, 
KRH-0033,  KRZ-0088.  LRZ-0016, 
LRZ-0017 

The  Economic  Regulatory 
Administration  (ERA)  filed  a  Motion  to 
Amend  a  Proposed  Remedial  Order  that 
it  issued  to  the  Compton  Corporation 
(Compton)  and  the  Gratex  Corporation 
(Gratex)  on  April  27. 1984.  The 
amendments  would  dismiss  Gratex  as  a 
party  to  the  PRO  and  extensively  revise 
the  layering  and  permissible  average 
markup  (PAM)  violations  alleged 
against  Compton.  The  DOE  found  that 
good  cause  existed  for  the  amendments 
requested  by  the  ERA  and  that  Compton 
would  not  be  unduly  prejudiced  by 
them.  The  DOE  also  found  that  it  was 
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Seneca  Oil  Company,  West  Texas 
Market  Corp..  Grace  Petroleum 
Corp.,  Thums  Long  Beach  Company, 
7/17/91,  LEF-0025.  LEF-0026.  LEF- 
0027,  LEF-0028 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $8,907,350.36,  plus 
interest,  in  alleged  crude  oil  overcharge 
funds  obtained  from  Seneca  Oil 
Company.  West  Texas  Marketing 
Corporation.  Grace  Petroleum 
Corporation,  and  Thums  Long  Beach 
Company.  The  DOE  determined  that  the 
funds  will  be  distributed  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  Accordingly.  80 
percent  of  the  funds  is  to  be  divided 
equally  between  the  State  and  the 
federal  government  and  20  percent  of 
the  funds  is  to  be  reserved  for  direct 
restitution  to  injured  parties  submitting 
claims  to  the  OfTice  of  Hearings  and 
Appeals  under  10  CFR  part  205,  subpart 
V.  The  specific  information  to  be 
included  in  the  Applications  for 
Refunds,  which  must  be  submitted  by 
June  30, 1992,  is  included  in  the  Decision. 
However,  Applications  should  not  be 
filed  by  applicants  who  have  previously 
filed  refund  claims  in  the  Crude  Oil 
Subpart  V  refund  proceeding. 

Refund  Applications 

Great  Lakes  Carbon  Corp.,  7/19/91, 
RR272-65 
The  DOE  considered  a  Motion  for 
Reconsideration  filed  by  Great  Lakes 
Carbon  Corporation  (GLCC).  GLCC 
requested  reconsideration  of  a  prior 
determination  denying  its  claim  for  a 
crude  oil  overcharge  refund  based  on 
purchases  of  petroleum  coke.  GLCC 
argued  that  the  DOE  had  arbitrarily 
applied  its  stated  standard  for  granting 
these  refunds.  Specifically,  the  DOE  had 
stated  previously  that  any  product 
covered  by  the  Emergency  Petroleum 
Allocation  Act  (EPAA)  would  be  eligible 
for  a  crude  oil  refund  and  that  any 
product  that  had  been  regulated  during 
the  relevant  period  would  be  considered 
presumptively  covered  by  the  Act. 
GLCC  contended  that  petroleum  coke 
was  covered  by  regulations  issued  by 
the  DOE's  predecessor,  the  Cost  of 
Living  Council,  and  that  this  product  is 
therefore  presumptively  entitled  to  be 
considered  for  a  crude  oil  overcharge 
refimd.  In  rejecting  GLCC's  claim,  the 
DOE  found  that  the  regulations  under 
which  petroleum  coke  was  covered  were 
issued  pursuant  to  the  authority  of  the 
Economic  Stabilization  Act  and  not  the 
EPAA.  The  DOE  also  analyzed  the 
EPAA.  finding  that  petroleum  coke  was 
not  covered  by  that  Act,  nor  by  any 


regulations  issued  pursuant  to  that  Act. 
Accordingly,  GLCC's  Motion  for 
Reconsideration  was  denied. 

Murphy  Oil  Corporation/Marine 
Fueling  Division,  Marine  Fueling 
Division,  Manuel  Family,  7/18/91. 
RF309-1371 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  and 
denying  another  Application  for  Refund 
in  the  Murphy  Oil  Corporation  special 
refund  proceeding.  One  Application  was 
filed  by  the  former  owners  of  Marine 
Fueling  Division,  while  the  second  was 
filed  by  the  purchaser  of  the  Marine 
Fueling  Division's  assets.  The  DOE 
determined  that  the  right  to  a  refund 
based  on  Marine  Fueling  Division's 
purchases  was  conveyed  to  the  buyer  of 
the  Company's  assets  in  a  1975  sale  of 
the  company.  Therefore,  the  buyer's 
Application  was  granted,  and  the  former 
owners'  Application  was  denied.  The 
total  volume  approved  in  this  Decision 
was  56,320.0*27  gallons,  and  the  total 
refund  granted  was  $25,473  ($18,405  in 
principal  and  $7,068  in  interest). 

Standard  Oil  Co.  (Indiana) /Alabama, 
7/19/91,  RM251-243 
The  DOE  issued  a  Decision  and  Order 
granting  a  request  by  the  State  of 
Alabama  to  use  $12,173  in  Amoco  II 
monies  to  fund  the  Indian  Supplemental 
Home  Energy  Assistance  Program,  an 
energy  conservation  project  for  indirect 
restitution  to  injured  Alabama  Indians. 

Standard  Oil  Co.  (IndianaJ/Michigan, 
Vickers  Energy  Corporation/ 
Michigan,  Coline  Gasoline 
Corporation/Michigan,  and 
National  Helium  Corporation/ 
Michigan  and  Perry  Gas  Process, 
Inc/Michigan,  7/18/91,  RM21-244. 
RM251-245,  RMl-246,  RM2-247. 
RM3-248.  RM183-249 
The  DOE  issued  a  Decision  and  Order 
approving  Motions  for  Modification  filed 
by  the  State  of  Michigan  in  the  Standard 
Oil  Co.  (Indiana).  National  Helium 
Corporation.  Vickers  Energy 
Corporation.  Coline  Gasoline 
Corporation,  and  Perry  Gas  Processors, 
Inc..  special  refund  proceedings. 
Michigan  request  permission  to 
reallocate  $1,602,760  of  the  funds  that  it 
had  received  in  these  proceedings  to 
three  road  transportation  programs.  The 
DOE  found  that  when  considered  as 
part  of  Michigan's  overall  oil  overcharge 
program,  Michigan's  plans  are 
sufficiently  restitutionary  to  warrant 
approval. 

Standard  Oil  Co.  (Indiana) /Washington, 
National  Helium  Corporation/ 
Washington,  7/17/91,  RM21-253, 
RMS-254 


The  DOE  issued  a  Decision  and  Order 
approving  Motions  for  Modification  filed 
by  the  State  of  Washington  in  the 
Standard  Oil  Co.  (Indiana)  and  National 
Helium  Corporation  special  refund 
proceeding.  Washington  requested 
permission  to  reallocate  $129,434  of  the 
Standard  Oil  (Indiana)  and  National 
Helium  Corporation  monies  it  had 
received  to  the  Energy  Information 
Service  Program.  This  program  would 
provide  Washington's  citizens  with 
objective,  accurate  energy  conservation 
and  renewable  resource  information, 
The  DOE  found  that  the  program  is 
restitutionary  when  considered  as  part 
of  Washington's  overall  oil  overcharge 
program. 

Refund  Applications 

The  O^ice  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Nam* 

Case  No. 

Dale 

Alexandria  Township 

RF272-83807 

07/18/91 

School  Distfir*^. 

Arcadia  Local  School 

RF272-S0ei7 

07/16/91 

Dwtricl  Et  al.. 

Associated  Marjon, 

RF272-65742 

07/1S/91 

Inc.  £t  al. 

Atlantic  Richfield 

RF304-11910 

07/16/91 

Co./Beck 

SuppHers.  Inc. 

Atlantic  Richfield 

RF304-11264 

07/16/91 

Co./m*Efl. 

Atlantic  Richfield 

RF304-9938 

07/16/91 

Co./Chala 

Enterprisatfra/. 

Atlantic  Richfield 

RF304-3371 

07/17/91 

Co./Complete  Auto 

Service  Center, 

Inc.  Et  al. 

Atlantic  Richfield 

RF304-1286 

07/17/91 

Co./Estate  of  Alex 

J.  Barto. 

Atlantic  Richfield 

RF304-12197 

07/17/91 

Co./J  A  L  0« 

Company. 

J  a  L  Oil  Co.„ -. 

RF304-1219e 
RF304-12202 

G.R.B,  Inc _... 

Ptul't  AfCO 

RF304-12206 
RF304-3962 

Atlantic  Richfield 

07/16/91 

Co./Tfiangle 

Service  ff  a/. 

Beacon  Oil 

RF238-55 

07/16/91 

Company /Valley 

Oil  Distribtrting  Co. 

BeMew  School 

RF272-7e707 

07/16/91 

OatiMatal. 

Burton  Independent 

RF272-60639 

07/17/91 

School  District  fir 

al. 
Carolma  TelepNyw 

RF272-15005 

07/16/91 

and  Telegraph 

Company. 

Chlckaaha  School 

RF272-S2002 

07'17/91 

District  f/ a/. 
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Name 


Citroneta-MoMe 
GMhering/ 


Electric  Ca 

D.K  Ranch 

Empire  Gas 

Corpocation/ 

Southern  HeigMs 

Christian  Church  £/ 

al. 
Exxon  Corporation/ 

Ward  PavemefKs, 

Inc 
Macmillan  Bloedei, 

United 
Macmillan  Bioedel, 

United. 
New  York  State 

Thniway  Autfyjrity. 

Pacific  Bell 

Pulasl<i  Academy  A 

Central  Sc^<}ol  El 

al. 
Southern  Intermodal 

Logistics  Et  al. 
Texaco  Inc. /Albert's 

Texaco  Et  al. 
Texaco  lnc./B«ll's 

Texaco  Serwica. 
Texaco  lnc/Bot)by 

G.  Oavts  Et  al. 
Texaco  Inc /Dan's 

Texaco  Et  al. 
Texaco  Inc./Darling 

&Co. 
Texaco  Inc./ 

Kensington  Texaco 

SerAcefra/. 
Texaco  Inc/Partwm 

OilCa 
Richardson  Oa  Co, 

Inc. 
Southern  Oil  Co 


J    t 


CasaNa 


RF336-15 


BC272-122 
RF33&-15 


RF307-t0185 

RF272-1942 

RF272-1942 

RF272-6e934 

RF272-5gi64 
RF272-83407 

HF272-72572 

RF321-742 

RF321-16259 

RF321-2301 

flF321-<816 

RF321-16227 

RF321-7020 

RF321-16251 
RF321-16252 
RF321-16253 


Dismissals 

Tlie  following  sjibmissioos  were 
dismissed: 


Name 


Panel/Tex- 


BoydervHuM  Communitjr  School . 
City  o«  Salem.  VA 
6arence  W.  Hetdenes4her. 
Cut  Bank  HS  #15. 

D'Addario  Irxjustries 

Davidson    Instrument 

tron, 
Dawson  County,  MT.... 
Edison  Eiemerilary^.... 
Fkxence  County.  SC.. 
Hony  County  School  Ctstnct. 
tndepandent  School  Oibtnct  #294 
Independent  School  D^tnct  #318 .. 
Jwrett'sGulf. 


Data 


07/t8/91 


07/16/91 
07/17/91 


07/16/91 


07/16/91 


07/18/91 

07/17/91 
07/16/91 


07/17/91 
07/18/91 
07/19/91 
07/17/91 
07/17/91 
07/17/91 
07/16/91 

07/18/91 


>ID^tnct#0 


Kemp's  Texaco  #2.. 
Uicolrv-Sudbury  Schoql  District.. 
ManHa  Community  ScSool  Distnct. 

McCaH's  Texaco | 

McDowell  Texaco. 


Mr.  James  Swab... 

Pete's  Texaco 

Porto's  Texaco — 
Saliba's  Texaco 


Sanford  Red  Star  Oil  (fo_ 
Sid  Brooks  Texaco - 
The  Western  Companit.._ 
The  Western  Company  _ 
Thntty  Arco 


CaseNa 


RF272-79532 
RF272-87719 
RF300-16464 
RF272-87161 
RF272-78406 
RF272-64146 

RF272-86192 

RF272-87182 

RF272-86158 

RF272-84623 

HF272-77919 

RF272-87660 

RF300-11431 

RF321-11026 

RF272-79748 

RF272-86856 

RF321-6922 

RF32 1-682 

LFA-0136 

RF321-4523 

RF321-5228 

RF321-3313 

RF321-5591 

RF321-6461 

RF32 1-5724 

RF321-10219 

RF304-7949 


Name 

Case  No. 

Village  of  Evergreen  Paik _ 

Wabash  Co.  Ambulance  Servica 

Widing  Transportation  Co 

Wmsted  Independent  School  Os- 
thct 

RF272-86834 
RF272-«4433 
RF272-36219 
RF272-78737 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  September  19, 1991. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
(PR  Dot  91-23126  Filed  9-24-91:  845  amj 
aiUINQ  COOC  •4S0.41-M 


Western  Area  Power  Administration 

California-Oregon  Transmission 
Project  Supplement  Analysis 

agency:  Western  Area  Power 
Administration,  DOE. 
action:  Notice  of  availability  of  a 
Supplement  Analysis  for  the  California- 
Oregon  Transmission  Project. 

background:  On  May  18, 1988,  the 
Department  of  Energy  (DOE).  Western 
Area  Power  Administration  (Western) 
published  in  the  Federal  Register  a 
Record  of  Decision  (ROD)  under  the 
National  Environmental  Policy  Act 
(NEPA)  for  the  California-Oregon 
Transmission  Project  (COTP)  (53  FR 
17749).  The  ROD  presented  the  basis  on 
wliich  the  decision  to  site  the  project 
was  made  and  stated  that  all 
practicable  means  to  avoid  or  mitigate 
impacts  were  adopted. 

Since  that  time,  adjustments  were 
made  to  the  alignment  of  the  COTP  in 
Contra  Costa  County,  California,  in 
response  to  the  requests  of  landowners 
and  in  accordance  with  the  January  30, 
1991,  Report  On  Alignment  of  the  Harold 
T.  (BiTz)  Johnson  California-Pacific 
Northwest  Intertie  in  Contra  Costa 
County,  California.  The  report  was 
submitted  to  the  U.S.  House  of 
Representatives  Committee  on  Interior 
and  Insular  Affairs  and  the  U.S.  Senate 
Committee  on  Energy  and  Natural 
Resources  in  compliance  with  the  Solar. 
Wind,  and  Geothermal  Power 
Production  Incentives  Act  of  1990  (Pub. 
L  101-575).  Western  studied  the 
environment  siurounding  the 


realignments  to  determine  whether  any 
new  environmental  issues  were  raised 
and  prepared  a  Supplement  Analysis  in 
accordance  with  the  DOE  NEPA 
Guidelines  (52  FR  47662).  The  DOE  has 
reviewed  this  Supplement  Analysis  and 
determined  that  the  potential 
environmental  impacts  of  the  routing 
realignment  are  adequately  evaluated  in 
the  environmental  impact  statement 
(EIS)  (DOE/EIS-0128,  January  1988)  and 
that  a  supplement  to  the  EIS  would  not 
be  required. 

AOomoNAL  information:  For 

additional  information  or  a  copy  of  the 

Supplement  Analysis  contact:  James  C. 

Feider,  Deputy  Area  Manager,  Western 

Area  Power  Administration.  1825  Bell 

Street,  Sacramento,  CA  95825,  (916)  649- 

4416. 

SUPPLEMENTARY  INFORMATION:  Public 

Laws  98-360  and  99-88  authorized  the 
construction  of  the  Harold  T.  (Bizz) 
Johnson  California-Pacific  Northwest 
Intertie  Line.  The  project  In  California  is 
known  as  the  COTP.  The  purpose  of  the 
Supplement  Analysis  is  to  document,  in 
accordance  with  section  C.2  of  the  DOE 
NEPA  Guidelines,  the  determination 
that  changes  proposed  to  the  COTP  in 
Contra  Costa  County  would  not  result  in 
significant  changes  to  the  environmental 
impacts  analyzed  in  the  EIS  for  the 
project.  The  proposed  changes  would 
not  cause  significant,  reasonably 
foreseeable  environmental  impacts  that 
were  not  considered  in  the  EIS.  Based 
on  the  Supplement  Analysis  and  the  EIS, 
DOE  concluded  that  a  supplement  to  the 
EIS  is  not  required  for  these  changes. 

The  COTP  involves  the  construction 
of  a  346-mile  long.  500-kilovolt  (kV) 
transmission  line  from  the  California- 
Oregon  border  to  the  Tesla  Substation 
near  Tracy,  California.  Portions  of  the 
line,  including  the  portion  in  Contra 
Costa  County,  will  be  new  construction, 
while  170  miles  of  the  project  will  utilize 
an  existing  230-kV  transmission  line 
owned  by  Western.  Western  served  as 
the  lead  Federal  agency  under  NEPA, 
jointly  with  the  Transmission  Agency  of 
Northern  California,  the  lead  agency  for 
the  State  under  the  California 
Environmental  Quality  Act.  in  the 
preparation  of  an  EIS/Environmental 
Impact  Report  (EIR).  The  environmental 
process  was  initiated  in  1985  with 
scoping  meetings,  corridor  workshops, 
routing  workshops,  and  environmental 
studies.  A  draft  EIS/EIR  was  issued  in 
November  1986,  and  comments  were 
accepted  until  March  of  1987.  As  a  result 
of  comments  on  the  draft  EIS/EIR,  a 
supplement  to  the  draft  was  issued  in 
July  1987,  which  addressed  several 
additional  alternative  routes,  including 
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one  in  the  Contra  Costa  County  area. 
The  alternative  routes  studied  were 
1,500-feet  wide,  from  within  which  a 
200-foot-wide  right-of-way  would  be 
selected  for  new  construction.  The  final 
EIS/EIR  addressed  comments  on  the 
draft  and  supplemental  documents  and 
was  issued  February  1988.  Western 
issued  a  ROD  for  the  project  on  April  22, 
1988. 

Section  6  of  the  Public  Law  101>575, 
the  Solar.  Wind,  and  Geothermal  Power 
Production  Incentives  Act  of  1990,  has 
resulted  in  Western  taking  another  look 
at  the  routing  and  mitigation  for  the  San 
Joaquin  River-Tracy  section  of  the  COTP 
in  Contra  Costa  County.  The  legislation 
rejected  the  proposed  alignment  of  the 
COTP  in  Contra  Costa  County,  and 
required  that  Western  submit  a 
proposed  realignment  of  the  Intertie  to 
Congress  by  January  30, 1991,  which  is 
consistent,  to  the  extent  practicable, 
with  the  needs  of  the  landowners.  East 
Bay  Regional  Park  District,  the 
environment,  and  system  security  and 
reliability. 

The  issue  behind  this  legislation  is 
that  landowners  and  interested  citizens 
have  expressed  concern  over  a 
proliferation  of  transmission  lines  in  an 
area  that  is  proposed  for  development. 
While  these  concerns  were  addressed 
during  the  environmental  process  for  the 
project  the  development  potential  is 
more  imminent  since  the  County  has 
prepared  a  specific  plan  for  the  area  and 
approved  two  subdivisions  in  the  past 
year.  Opponents  of  the  COTP  alignment 
in  Contra  Costa  County  believe  that 
adding  a  new  line  2,000  feet  away  from 
three  existing  transmission  lines  would 
aesthetically  impact  the  area  and  the 
future  development  as  well  as 
potentially  create  a  strip  of  unusable 
land  between  the  new  line  and  the 
existing  lines.  The  COTP  participants 
and  other  interested  utilities,  on  the 
other  hand,  believe  strongly  that  placing 
a  third  500-kV  transmission  line 
inmiediately  adjacent  to  the  existing  two 
500-kV  lines  would  seriously 
compromise  the  transmission  system 
reliability  and  security  of  the  Western 
United  States.  The  Park  District  is 
concerned  because  they  would  like  to 
acquire  land  for  a  parte  on  Jersey  Island 
to  serve  this  developing  area,  and 
because  of  this,  would  like  to  see  the 
COTP  placed  as  close  as  possible  to  the 
existing  lines. 

Concerned  citizens  also  raised  the 
issue  of  waterfowl  and  wetlands 
conflicts  with  the  line.  Because  the  Delta 
is  a  waterfowl  concentration  area,  there 
is  concern  that  waterfowl  will  collide 
with  the  line,  and  that  the  value  of 
waterfowl  habitat  in  the  area  will  be 


diminished.  These  issues  were 
addressed  in  the  draft  and  final  EIS/EIR 
as  unavoidable  impacts  which  would  be 
mitigated  by  (1)  conducting  an  avian 
mortality  study  to  determine  the  extent 
of  impacts,  and  (2)  if  mortality  were 
shown  to  be  a  problem,  improving 
habitat  or  providing  other  enhancements 
elsewhere. 

As  required  in  the  legislation.  Western 
prepared  a  report  that  was  submitted  by 
the  Secretary  of  Energy  to  Congress  on 
February  4. 1991,  entitled  "Report  on 
Alignment  of  the  Harold  T.  (Bizz) 
Johnson  California-Pacific  Northwest 
Intertie  in  Contra  Costa  County, 
California."  In  this  report.  Western 
proposed  some  changes  to  the  alignment 
of  the  COTP  through  this  area  and  some 
additional  mitigation.  These  changes  are 
being  implemented  in  order  to  further 
reduce  impacts  of  the  COTP  which  were 
identified  in  the  EIS/EIR. 

The  plan  of  action  in  the  report  to 
Congress  includes  removing  the  existing 
Western  230-kV  transmission  Une  for 
about  10  miles  between  the  Sacramento 
River  crossing  and  Delta  Road, 
proceeding  with  the  waterfowl  habitat 
mitigation  work  proposed  in  the  EIS/EIR 
prior  to  obtaining  the  results  of  the 
avian  mortality  study,  levee 
maintenance  assistance  for  Reclamation 
Districts  in  the  Delta,  and  double- 
circuiting  of  two  single-circuit  230-kV 
lines  where  they  parallel  the  alignment 
of  the  COTP  for  about  2  miles  in  the 
area  south  of  Clifton  Court  Forebay. 

Western  has  worked  with  landowners 
regarding  their  specific  alignment 
suggestions.  Changes  to  the  alignment 
were  made  with  consideration  of  these 
suggestions.  A  discussion  of  the 
environmental  impacts  associated  with 
these  alignment  changes  is  contained  in 
the  Supplement  Analysis. 

Based  on  the  information  in  the 
Supplement  Analysis  and  the  analyses 
contained  in  the  EIS,  it  is  clear  that  the 
areas  crossed  by  the  new  alignment  are 
environmentally  similar  to  those  crossed 
by  the  original  route.  While  the 
proposed  action  has  been  modified 
slightly  from  that  described  in  the  ROD, 
no  new  impacts  would  occur  that  were 
not  identified  and  fully  evaluated  in  the 
EIS/EIR.  The  impact  of  the  diagonal 
crossing  of  cultivated  agricultural  lands 
would  be  lessened.  The  removal  of  the 
existing  230-kV  transmission  line  will 
help  mitigate  land  use  and  visual 
impacts.  The  consolidation  of  the  230-kV 
lines  near  Tracy  will  also  help  to 
mitigate  land  use  and  visual  impacts. 
Most  of  the  alignment  changes  are 
within  the  l,SOO-foot  wide  routes  studied 
for  the  COTP  EIS.  The  entire  alignment 
is  still  within  the  study  area  for  the  EIS. 


and  all  of  the  alignment  revisions  are 
located  no  further  than  1  mile  from  the 
centerline  of  the  original  preferred  rout»? 
identified  in  the  EIS.  The  alignment 
changes  will  make  the  line  more 
compatible  with  land  use  impacts  from 
future  development  plans  which  have 
been  proposed  since  the  EIS  was 
finalized.  There  are  no  substantial 
changes  in  the  proposed  realignment 
that  are  relevant  to  the  environmental 
concerns,  and  there  are  no  significant 
new  circumstances  or  information 
relevant  to  environmental  concerns  and 
bearing  on  the  proposed  action  or  its 
impacts.  Therefore,  DOE  concluded  that 
a  supplemental  EIS  is  not  required. 

Issued  at  Goldea  Colorado,  Septeml>er  11, 
1991. 

WtUiam  H.  Clagett. 
Administrator. 
(FR  Doc.  91-23127  Filed  9-24-91:  8:45  am] 

MLUNO  COOC  MW-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34020;  FRL-3M9-e] 

Availability  of  Patticida  Raragistration 
EligitHlity  Documant  for  Potaasium 
Bromide 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  for  pubUc 
comment 

summary:  This  Notice  announces  the 
availability  of  the  final  Reregistration 
Eligibility  Document  (RED)  for 
Potassium  Bromide  and  the 
establishment  of  a  public  comment 
period.  The  RED  is  the  Agency's  formal 
regulatory  assessment  of  the  health  and 
environmental  data  base  for  Potassium 
Bromide  and  presents  the  Agency's 
determination  regarding  which  uses  of 
Potassium  Bromide  are  eligible  for 
reregistration. 

DATES:  Written  comments  on  the 
Potassium  Bromide  RED  must  be 
submitted  by  November  25, 1991. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
"OPP-34020"  should  be  submitted  to:  By 
mail:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington,  DC 
20460.  In  person,  deliver  comments  to: 
Rm.  1128.  CM<t2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  To  request  a 
copy  of  the  RED  or  a  RED  Fact  Sheet  for 
Potassium  Bromide,  contact  the  Public 
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Response  and  Program  Resources 
Branch  in  rm.  1128  at  the  address  given 
atx)ve  (703)557-28C  5.  Requests  should  be 
submitted  in  time  t }  allow  sufBcient 
time  for  receipt  bel  ore  the  close  of  the 
comment  period. 

Information  subi  litted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidentii  il  by  marking  any 
part  or  all  of  that  ii  formation  as 
"Confidential  Business  Information" 
(CBI).  Information  to  marked  will  not  be 
disclosed  except  ir  accordance  with 
procedures  set  fortn  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  He  submitted  for 
inclusion  in  the  puilic  docket. 
Information  not  mi  rked  as  confidential 
will  be  included  in  the  public  docket 
without  prior  notic  !.  The  public  docket 
and  docket  index  \  rill  be  available  for 
public  inspection  ii  i  Rm.  1128  at  the 
address  given  aboA  e.  from  8  a.m.  to  4:30 
p.m.,  Monday  thrni  gh  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Don  Mackey  for  tethnical  questions 
concerning  the  REI I  at  (703J308-«)59. 
SUPPLfMENTARY  IN  ^ORMATiON:  EPA  has 
issued  a  final  Reif^:  ;istration  EliJibility 
Document  for  Pota  sium  Bromide.  Under 
the  provisions  of  th  e  Federal  Insecticide, 
Fungicide  and  Rod  tnticide  Act,  as 
amended  in  1988,  E  PA  is  conducting  an 
accelerated  reregis  ration  program  to 
reevaluate  most  ex  sting  pesticides  to 
make  sure  they  me  >t  current  scientific 
and  regulatory  stai  dards.  Potassium 
Bromide  has  a  sub:  tantially  complete 
data  base  and  the  .  Vgency  has 
determined  that  thi  i  registered  uses  do 
not  cause,  unreasoi  able  adverse  effects 
to  people  or  the  en  rironment.  All 
registered  uses  of  I  otassium  Bromide 
are  eligible  for  rere  gistration.  All 
registra.its  of  Pota!  sium  Bromide  have 
been  sent  the  RED  and  must  respond  to 
the  product  specifi :  data  and  labeling 
requirements  withi  i  8  months  of  receipt. 
The  60-day  public  x)mment  period  does 
not  affect  the  regis  rant's  response  due 
date. 

EPA's  rationale  or  issuing  the 
Potassium  Bromide  RED  as  a  final 
dociunent  with  a  &  >-day  comment 
period  is  based  on  the  Agency's 
experience  with  R^istration  Standards 
and  comments  reci  ived  from  the  public 
at  a  reregistration  vorkshop  sponsored 
by  the  Agency  in  S  sptember  1990.  Most 
of  the  participants  |at  the  September 
1990  workshop,  wHich  included  several 
hundred  registrant  i,  state  and  federal 
agency  represental  ives  and  public 
interest  groups,  ex  >ressed  a  desire  to 
have  an  opportunii  y  to  comment  on  a 
draft  RED  prior  to  he  Agency  issuing 
the  final  document  Most  comments 


were  from  affected  registrants  and 
involved  clarification  of  data 
requirements  and/or  questions  about 
the  appropriateness  of  certain  data  and 
or  labeling  changes;  public  comments  on 
Registration  Standards  were  limited. 
The  Agency  believes  registrants  will 
have  ample  opportunity  to  raise  issues 
prior  to  the  due  date  of  their  response  or 
in  their  response.  Although  the  Agency 
is  issuing  the  Potassium  Bromide  RED  in 
final,  it  believes  that  the  establishment 
of  a  60-day  comment  period  will  provide 
sufficient  opportunity  for  public  input 
and  allow  a  mechanism  for  any 
subsequent  necessary  amendments  to 
the  RED.  The  Agency  believes  this 
approach  is  necessary  to  reduce  the 
time  required  to  complete  the  regulatory 
assessment  and  issue  RED's  for  all 
affected  pesticides  and  meet  the 
congressionally  mandated  time  frames 
for  completion  of  the  reregistration 
program. 

Dated:  September  la  1991. 
Allan  S.  Abramson, 
Acting  Director,  Special  Review  and 
Registration  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  91-22571  Filed  9-24-91  8:45  am] 

BILUNG  COOE  S56O-50-F 

[OPTS-44576;  FRL  3945-7] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTtON:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  for  isopropanol  (CAS 
No.  67-63-0)  submitted  pursuant  to  a 
test  rule.  Test  data  were  also  received 
for  methyl  tertiary  butyl  ether  (MTBE) 
(CAS  No.  1634-04-4)  and  C.I.  disperse 
blue  79:1  (CAS  No.  3618-72-2). 
submitted  pursuant  to  a  consent  order. 
All  data  were  submitted  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-543B,  401  M  St..  SW.,  Washington,  DC 
20460,  (202)  260-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60.  all  TSCA 


section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  isopropanol  were 
submitted  by  the  Chemical 
Manufacturers  Association  Isopropanol 
Panel  pursuant  to  a  test  rule  at  40  CFR 
799.2325.  They  were  received  by  EPA  on 
August  27, 1991.  The  submission 
describes  the  developmental 
neurotoxicity  evaluation  of  isopropanol 
administered  by  gavage  to  timed-mated 
CD  rats  on  gestational  day  6  through 
postnatal  day  21.  Health  effects  testing 
is  required  by  this  test  rule.  This 
chemical  is  used  as  a  solvent  in 
consumer  products  and  industrial 
products  and  procedures. 

Test  data  for  MTBE  were  submitted 
by  the  MTBE  Health  Effects  Testing 
Task  Force  on  behalf  of  the  test 
sponsors  and  pursuant  to  a  consent 
order  at  40  CFR  799.5000.  They  were 
received  by  EPA  on  August  16, 1991.  The 
submission  contains  the  inhalation, 
reproduction  and  fertility  effects  study 
titled:  "A  two-generation  reproduction 
study  of  inhaled  MTBE  in  CDR  (sprague- 
dawley)  rats".  Health  effects  testing  is 
required  by  this  consent  order.  This 
chemical  is  used  almost  exclusively  as  a 
blending  component  in  high  octane 
gasoline. 

Test  data  for  C.I.  disperse  blue  79:1 
were  submitted  by  the  U.S.  Operating 
Conmlittee  of  the  Ecological  and 
Toxicological  Association  of  the 
Dyestuffs  Manufacturing  Industry  on 
behalf  of  the  test  sponsors  and  pursuant 
to  a  consent  order  at  40  CFR  799.5000. 
They  were  received  by  EPA  on  August 
26, 1991.  The  submission  describes  the 
early  life  stage  toxicity  of  C.I.  disperse 
blue  79:1  purified  presscake  to  rainbow 
trout  (Oncorhynchus  mykiss]  in  a  fiow- 
through  system.  Health  effects  testing  is 
required  by  this  consent  order.  This 
chemical  is  used  for  dyeing  or  printing 
polyester  fibers. 

EJPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44576).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  leg'il 
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holidays,  in  (he  TSCA  Public  Dodcet 
Offtoe.  rm.  NE-G004. 401  M  St..  SW.. 
Washington.  DC  2046a 

Aathotitsr:  tS  U.S.C.  2603. 

Dated:  Septeint)er  13. 1991. 

Charles  M.  Aaw. 

Director,  ExistirtgChemicai Assessment 
Di%rision.  C^ce  c^  Toxic  Substances. 

[FR  Doc.  91-2S105  Filed  9-24-91:  8:45  am) 

BtUJNQ  CODE  tSW-SO-r 


FEDERAL  IIARITIME  COMMISSION 

Agreeinent(s)  Filed;  Jecksonsvme  Port 
Autttorlty,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement's)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  S  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washingtoa  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW,  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Fedeial  Registar  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  5607  and/or  572.803  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Any  person  filing  a  comment  or 
protest  wi^  the  Commission  shall,  at 
the  sane  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200566. 

Title:  Jacksonville  Port  Authority/ 
Puerto  Rico  Maritime  dipping 
Authority  Marine  terminal  Agreement. 

Parties:  Jacksonville  Port  Authority 
("JPA")  Puerto  Rico  Maritime  Shipping 
Authority. 

FHittg  Party:  Cad  L  Timmer.  General 
Traffic  Manager,  Jacksonville  Port 
Authority,  2831  Talleyrand  Avenue. 
Jacksonville.  Florida  32206. 

Synopsis:  The  Agreement  filed. 
September  13. 1991,  provides  the 
discount  charges  for  dockage  for  Puerto 
Rico  Maritime  Shipping  Authority.  The 
Agreement  replaces  Agreement  Na  224- 
200401,  which  expires  September  30, 
1991. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  September  20. 1991. 
Joseph  C.  MkiBg, 

Secretary. 

|FR  Doc.  91-23026  Filed  9-24-91:  8:45  amj 
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Agreement(s)  Filed;  Port  of 
Oakland,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(«j  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  OiVux  of  the  Federal 
Maritime  Comni^sion.  1100  L  Street 
NW.,  room  10323^  interested  parties  may 
submit  comments  on  e^ch  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  $  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003914-005. 

Title:  Port  ol  Oakland/Sea-Land 
Service,  Inc..  Terminal  Agreement. 

Parties:  Qty  of  Oakland  ("Port").  Sea- 
Land  Service,  Inc.  ("Sea-Land"). 

Sy/JOpsrs;  The  Agreement,  filed 
September  13, 1991,  allows  Sea-Land  to 
modify  the  terminal  facilities  it  leases 
from  the  Port  by  improving  yard  lighting 
and  by  replacing  the  existing  fire 
hydrant  protection  system.  The  Port  will 
reimburse  Sea-Land  for  a  portion  of  the 
lighting  improvements  and  for  all  of  the 
fire  protection  system. 

Agreement  No.:  203-011271-004. 

Tit/e:  U.S./Peru  Discussion 
Agreement 

ftirt/es.- Crowley  Caribbean 
Transport,  Inc.,  Empresa  Naviera  Santa, 
Lykes  Bros.  Steamship  Co.,  Inc. 
Compania  Chilena  de  Navegacion. 
Interoceanica  (CCNl).  Empremar,  S.A. 

Synopsis:The  proposed  amendment 
would  add  Nedlloyd  Lines  as  a  party  to 
the  Agreement  The  parties  have 
requested  a  shortened  review  period. 

Dated  September  2a  1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
JO80pB  C  PoQcing, 
Secretary. 

[FR  Doc.  91-23025  Filed  9-24-91:  6:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Banc  One  Cofporaliow,  el  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Compertics 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.SC  1842{cJ). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  t>e  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  dieir  views  in  vrriting  to  the 
Reserve  Bank  or  to  the  offices  of  tt>e 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
17. 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio,  and  Illinois  Banc  One 
Corporation,  Evanston,  IlUnois;  to 
acquire  100  percent  of  the  voting  shares 
of  First  Illinois  Corporation.  Evanston. 
Illinois,  and  thereby  indirectly  acquire 
First  niiiKMS  Bank  of  Evanston,  N.A.. 
Evanston.  Illinois;  First  Illinois  Bank  of 
Wilmette,  Wilmette,  Illinois;  First 
Illinois  Bank  &  Trust  LaCrange.  Illinois: 
and  First  Illinois  Valley  Bank  &  Trust 
South  Elgin.  Illinois. 

2.  CSB  Bancorp.  Inc.,  Millersburg. 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Commercial  & 
Savings  Bank  of  Millersbui^  Ohio. 
Millersburg.  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Adanta.  Georgia 
30303: 

/.  United  Bank  Cmporation. 
Bamesville.  Georgia:  to  acquire  lOU 
percent  of  the  voting  shares  of  United 
Bank  of  Griffin.  Gri&n.  Georgia,  a  de 
novo  bank. 
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C.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Beardsthwn  Bancorp,  Inc., 
Beardstown,  Illinc  is:  to  become  a  bank 
holding  company  jy  acquiring  100 
percent  of  the  vot  ng  shares  of  First 
State  Bank  of  Beardstown.  Beardstown, 
Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumn  «r.  Vice  President)  411 
Locust  Street,  St.  1  ,ouis,  Missouri  63166: 

7.  Community  f  inanciaJ  of  Kentucky, 
Inc.,  Louisville,  K(  ntucky;  to  become  a 
bank  holding  com  )any  by  acquiring  100 
percent  of  the  vot  ng  shares  of  Security 
Bancshares  of  Ma  rion  County,  Inc., 
Springfield,  Kentucky,  and  thereby 
indirectly  acquire  Peoples  Bank, 
Lebanon,  Kentuck  y. 

2.  First  Cecilian  Bancorp.  Inc.,  Cecilia, 
Kentucky:  to  beco  ne  a  bank  holding 
company  by  acqu  ring  at  least  80 
percent  of  the  voti  ng  shares  of  The 
Cecilian  Bank,  Ce  ;ilia,  Kentucky. 


3.  MSB  Shares, 


'nc,  Monette, 


Arkansas;  to  becc  ne  a  bank  holding 
company  by  acqui  ring  100  percent  of  the 
voting  shares  of  V  idSouth  Bank, 
Monette,  Arkansa  i. 

Board  of  Covemoi  s 
System.  September  ^8, 
Jennifer ).  Johnsoa, 
Associate  Secretary]pf  th^ 
(PR  Doc.  91-23020  Fi  ed 
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of  the  Federal  Reserve 
1991. 


'e  Board. 
9-24-91;  8:45  am) 


Chemical  Banking  Corporation,  CBC 
Sub  Corporation  and  Manufacturers 
Hanover  Corporation;  Formations  of, 
Acquisitions  by,  qnd  Mergers  of  Bank 
Holding  Companies;  and  Acquisitions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  undo-  §  225.14  of  the 
Board's  Regulatioi  Y  (12  CFR  225.14)  for 
the  Board's  appro? al  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  beaome  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  Have  also  applied 
under  5  225.23(a)  of  Regulation  Y  (12 
CFR  225.23(a))  forithe  Board's  approval 
under  section  4(c)  8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21  (a ))  to  acquire  or 
control  voting  seci  irities  or  assets  of 
companies  engagrti  in  nonbanking 
activities  that  are  isted  in  S  225.25  of 
Regulation  Y  and  hat  are  not  listed  in 
Regulation  Y  but  Y  ave  previously  been 
approved  by  Board  Order  as  closely 


related  to  banking 


bank  holding  com  tanies,  or  to  engage  in 


and  permissible  for 


such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  located  in  New  York  as 
well  as  the  offices  of  the  Board  of 
Governors  in  Washington,  DC. 
Interested  persons  may  express  their 
views  in  writing  on  the  application 
including  the  factors  set  forth  in  section 
3(c)  of  the  Bank  Holding  Company  Act 
(12  U.S.C.  1842(c))  and  in  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8)).  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  ejects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
22, 1991,  and  should  be  addressed  to  the 
attention  of  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20551. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Chemical  Banking  Corporation, 
New  York,  New  York,  or  its  wholly 
owned  subsidiary,  CBC  Sub 
Corporation,  New  York.  New  York 
(collectively.  "Chemical");  to  merge  with 
Manufacturers  Hanover  Corporation, 
New  York.  New  York  ("MHC").  and 
thereby  indirectly  acquire 
Manufacturers  Hanover  Trust  Company. 
New  York,  New  York  ("MHTC");  and 
MHC  Holdings  (Delaware)  Inc.. 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Manufacturers 
Hanover  Bank  (Delaware),  Wilmington, 
Delaware.  CBC  Sub  Corporation  has 
also  applied  to  acquire  Chemical  Bank, 
New  York,  New  York,  a  subsidiary  of 
Chemical  Banking  Corporation. 
Chemical  Bank  also  proposes  to  merge 
with  MHTC,  pursuant  to  section  18(c)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1828(c)),  with  Chemical  Bank  as 
the  surviving  entity. 


Home  Mortgage  Disclosure 
Statements  of  subsidiary  banks  of  CBC 
and  MHC  will  be  available  to  the  public 
for  review  pursuant  to  Regulation  C  of 
the  Federal  Reserve  Board  on 
September  23, 1991.  Interested  parties 
may  contact  the  Community 
Reinvestment  Act  Offices  ("CRA 
Offices")  at  CBC  (212/310-7931)  or  MHC 
(212/270-1151)  for  further  information 
regarding  these  Statements.  Copies  of 
the  statements  also  may  be  purchased 
by  contacting  the  CRA  Offices  at  the 
above  telephone  numbers. 

Chemical  has  also  applied  to  retain  an 
option  to  buy  up  to  19.9  percent  of  the 
voting  shares  of  MHC. 

MHC  has  also  applied  to  retain  an 
option  to  buy  up  to  19.9  percent  of  the 
voting  shares  of  Chemical. 

In  connection  with  the  proposed 
merger,  Chemical  has  also  applied  to 
acquire  all  of  the  voting  shares  of  the 
following  nonbank  subsidiaries  of  MHC: 

(a)  Manufacturers  Hanover  Securities 
Corporation,  New  York,  New  York 
("MHSC"),  and  thereby  engage  in: 

(1)  underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments; 

(2)  underwriting  and  dealing  in,  to  a 
limited  extent,  certain  municipal 
revenue  bonds,  1-4  family  mortgage- 
related  securities,  commercial  paper  and 
consumer-receivable-related  securities; 

(3)  providing  investment  advisory  and 
brokerage  services  separately  and  on  a 
combined  basis  to  institutional 
customers;  and 

(4)  acting  as  agent  in  the  private 
placement  of  all  types  of  securities  and 
acting  as  riskless  principal  in  buying 
and  selling  securities. 

The  activities  of  MHSC  are  authorized 
by  §§  225.25(b)(4).  (15)  and  (16)  of  the 
Board's  Regulation  Y  and  by  Board 
Orders.  (Manufacturers  Hanover 
Corporation,  78  Federal  Reserve  Bulletin 
674  (1990);  Manufacturers  Hanover 
Corporation,  73  Federal  Reserve  Bulletin 
930  (1987);  Manufacturers  Hanover 
Corporation,  73  Federal  Reserve  Bulletin 
731  (1987);  Manufacturers  Hanover 
Corporation,  73  Federal  Reserve  Bulletin 
620  (1987);  and  Manufacturers  Hanover 
Corporation,  70  Federal  Reserve  Bulletin 
661  (1984)).  Chemical  proposes  to  merge 
MHSC  into  Chemical's  subsidiary. 
Chemical  Securities.  Inc..  New  York, 
New  York,  which  is  authorized  to 
engage  in  all  of  the  activities  approved 
for  MHSC,  including  underwriting  and 
dealing  in,  to  a  limited  extent,  certain 
municipal  revenue  bonds,  1-4  family 
mortgage-related  securities,  commercial 
paper  and  consumer-receivable-related 
securities.  These  activities  will  be 
conducted  subject  to  all  of  the 
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commitments  and  limitations  in  the 
Board's  Orders; 

(b)  Manufactorers  Hanover  Futures  & 
Options  Inc..  Chicago.  Illinois,  and 
thereby  engage,  on  a  worldwide  basis, 
in  brokerage  and  investment  advisory 
activities  for  cntain  futures  (including 
certain  options  on  Futures)  and  options 
contracts  traded  on  major  commodities 
and  securities  exchanges,  pursuant  to  §§ 
225.2S(bK18)  and  (19)  of  the  Boanl's 
Regulation  Y  and  Manufacturers 
Hanover  Cotporation.  76  Federal 
Reserve  Bulletin  774  (1990): 
Manufacturers  Hanover  Corporation,  72 
Federal  Reserve  Bulletin  144  (1986):  and 
Manufacturers  Hanover  Corporation.  70 
Federal  Reserve  Bulletin  389  (1964): 

(c)  MHT  Holding  (Delaware)  Inc. 
Wilmington.  Delaware,  and  thereby 
indirectly  acquire  Manufacturers 
Hanover  Trust  Company  of  California, 
Los  Angeles,  California,  and 
Manufacturers  Hanover  Trust  Con^Mny 
of  Florida.  Miami,  Florida,  and  thereby 
engage  in  trust  company  functions, 
pursuant  to  S  225.25(b)[3}  of  the  Board's 
Regulation  Y; 

(d)  Manufacturers  Hanover 
Educational  Services  Corporation. 
Hicksville,  New  York  C*MHES"),  and 
thereby  make  installment  loans  to 
individuals;  service  student  loans;  and 
offer  a  tuition  budget  plan  under  which 
MHES  receives  periodic  payments  from 
parents  of  students  and  subsequently 
disburses  the  hinds  to  designated 
educational  institutions  as  tuition  bills 
come  due.  pursuant  to  S  225.25(b)(1)  of 
the  Board's  Regulation  Y  and 
Manufacturers  Hanover  Corporation,  70 
Federal  Reserve  Bulletin  452  (1984): 

(e)  Manufacturers  Hanover  Real 
Estate,  Inc,  New  York,  New  York,  and 
thereby  engage  in  real  estate  investment 
advisory  services:  real  estate  appraising: 
arranging  commercial  real  estate  equity 
financing:  and  mortgage  financing, 
pursuant  to  55  22S.25(b)(l),  (4).  (13)  and 
(14)  of  the  Board's  Regulation  Y; 

(!)  Manufacturers  Hanover 
Wheelease.  Inc..  Hicksville.  New  York, 
and  thereby  engage  in  the  direct  leasing 
of  motor  vehicles  to  the  public,  pursuant 
to  5  225.25(bK5)  of  the  Board's 
Regulation  Y; 

(g)  Manufacturers  Hanover  New 
Jersey  Corporation,  Livingston,  New 
Jersey,  and  thereby  engage  in  making, 
servicing,  and  brokering  loans  for  its 
own  account  and  the  account  of  others, 
pursuant  to  5  Z2S.25(bHl)  of  the  Board's 
Regulation  Y;  and 

(h)  Manufacturers  Hanover  Capital 
Corporation,  New  Yor4c.  New  York,  and 
thereby  engage  in  purchasing  and  selling 
agricultural  and  rural  housing  loans  in 
conoection  with  programs  sponsored  by 
the  Federal  Agricultural  Mortgage 


Corporation,  pursuant  to  5  Z25^(b}(l) 
of  the  Board's  Regulation  Y; 

(i)  Manufacturers  Hanover  Servicing. 
Inc..  Deerfield  Beach.  Florida,  and 
thereby  acquire  certain  assets  of 
Centrust  Mortgage  Company.  Deerfield 
Beach.  Florida,  and  engage  in  mortgage 
lending  activities  pursuant  to  5 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Chemical  has  also  proposed  to 
acquire  shares  of  the  following 
companies,  which  are  presently  owned 
byMHC: 

(a)  12^  percent,  for  a  total  of  25.2 
percent,  of  the  outstanding  voting  shares 
of  The  New  Yorlc  Switch  Corporation. 
Fort  Lee,  New  Jersey,  and  thereby 
engage  in  data  processing  and  related 
activities,  pursuant  to  5  22S.25(b)(7)  of 
the  Board's  Regulation  Y  and  Barclays 
Bank  PLC  and  Barclays  Bank 
International  Limited  eL  ai,  71  Federal 
Reserve  Bulletin  113  (19S5): 

(b)  4.7  percent  of  the  outstanding 
(Class  A)  voting  shares  of  Liberty 
Brokerage.  Inc.,  New  York.  New  York 
(which  are  presently  held  by 
Manufacturers  Hanover  Securities 
Holdings.  Inc.  and  MH  Broker  Holdings, 
Inc.),  and  thereby  acquire  shares  of  a 
U.S.  govenunent  and  federal  agency 
securities  broker-dealer  through  a  joint 
venture,  pursuant  to  5S  225.25(b)(15)  and 
(16)  of  the  Board's  Regulation  Y  and 
BankAmerica  Corporation  et  ai,  73 
Federal  Reserve  Bulletin  362  (1987):  and 

(c)  40  percent  of  die  outstanding 
voting  shares  of  The  CTT  Croup 
Holdings.  Inc.,  Livingston.  New  Jersey 
("CTT')  (which  are  presendy  held  by 
MHC  Holding  (Delaware)  Inc.).  and 
thereby  engage  in  commercial  finance: 
factoring:  sales  fmance:  credit  servicing; 
community  development:  data 
processing:  the  sale  of  credit-related  life, 
accident  and  health  and  disability 
insurance,  and  credit  related  property 
and  casualty  insurance;  management 
consulting  to  depository  institutions;  the 
leasing  of  personal  and  real  property, 
and  acting  as  agent,  broker,  or  adviser 
in  leasing  such  property,  including 
leases  of  personal  property  in  which  CTT 
may  rely  for  its  compensation  on  ah 
estimated  residual  value  of  the  leased 
property  at  the  expiration  of  the  initial 
lease  term  of  up  to  ItX)  percent  of  the 
acquisition  cost  of  the  property; 
brokering  of  loans  and  providing  advice 
with  respect  thereto,  and  operating  a 
collection  agency,  pursuant  to  5  5 
225.25(b)(1).  (5),  (6),  (7).  (11).  (23).  and 
(8)(i)  and  (iv)  (Exemptions  A  and  D  of 
section  4(cH8)  of  the  BHC  Act)  of  the 
Board's  Regulation  Y;  and  Dai-lchi 
Kangyo  Bank,  Limited fManufocturers 
Hanover  Corporation,  78  Federal 
Reserve  Bulletin  980  (1990);  Dai-lchi 
Kangyo  Bank,  Limited,  76  Federal 


Reserve  Bulletin  75  (1990); 
Manufacturers  Hanover  Corporation,  70 
Federal  Reserve  Bulletin  452  (1984);  and 
financial  advisory  activities,  including 
providing  advice  with  respect  to 
mergers,  acquisitions,  and  other 
corporate  transactions:  providing 
feasibility  studies:  providing  valuation 
services;  rendering  fairness  opinions; 
and  providing  advice  in  connection  'vith 
loan  and  interest  rate  transactions,  in 
accordance  with  The  Fuji  Bank.  Limited, 
75  Federal  Reserve  Bulletin  577  (1989). 
CIT  would  engage  in  these  activities  on 
a  worldwide  basis. 

All  of  the  proposed  activities  will  be 
conducted  subject  to  all  of  the 
commitments  and  limitations  in  the 
Board's  Regulations  and  Orders 
governing  conduct  of  these  activites  by 
MHC. 

As  a  result  of  MHTC  merging  into 
Chemical  Bank.  Chemical  Bank  would 
acquire  Manufacturers  Hanover 
International  Finance  Coiporation,  New 
York,  New  York,  and  Manufacturers 
Hanover  International  Banking 
Corporation.  Miami,  Florida,  which  are 
corporations  chartered  pursuant  to 
section  25(a)  of  the  Federal  Reserve  Act. 
In  addition.  Chemical  Bank  would 
acquire,  pursuant  to  section  25  of  the 
Federal  Reserve  Act,  Manufacturers 
Hanover  Bank  A.S.,  Istanbul.  T^irkey.  a 
direct  foreign  bank  subsidiary  of  MHTC. 

MHTC  also  has  branches  in  the 
following  countries  in  which  neither 
Chemical  nor  any  of  its  affiliates  have 
branches:  Argentina,  Chile.  Egypt. 
France.  Italy,  Romania  and  Taiwan. 
Chemical  Bank  is  filing  a  notice  to 
establish  branches  in  these  locations 
pursuant  to  5  m.3(a)(3)  of  the  Board's 
Regulation  K.  MHTC  also  has  branches 
in  the  Bahamas.  Bahrain,  the  Channel 
Islands  (Guernsey).  Germany,  Hong 
Kong,  Korea.  Japan.  Philippines. 
Singapore,  Spain  and  the  United 
Kingdom,  which  Chemical  Bank  will 
acquire.  Manufacturers  Hanover  Bank 
(Delaware)  also  has  a  branch  in  the 
Cayman  Islands. 

Chemical  also  proposes  to  acquire, 
pursuant  to  5  211.5(c)  of  the  Board's 
Regulation  K.  Manufacturers  Hanover 
Leasing  International  Corporation.  New 
York,  New  York,  a  subsidiary  of  MHC 
that  is  engaged  in  leasing  transactions 
outside  the  United  States  (primarily  in 
Brazil),  pursuant  to  section  4(c)(13]  of 
the  BHC  Act.  Chemical  also  proposes  to 
acquire,  pursuant  to  S  211.5(f)  of  the 
Board's  Regulation  K.  29  percent  of  the 
voting  shares  of  Massuh  S. A.  Buenos 
Aires.  Argentina,  a  paper  company 
acquired  through  a  debt-equity 
conversion. 
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Board  of  Govern 
System.  September 
lennifer  |.  Johnson. 

Associate  Secreta. 
|FTl  Doc.  91-23021 

BIUJMO  COOe  (310-0 


|rs  of  the  Federal  Reserve 
18. 1991. 

of  the  Board. 
iled  9-24-91:  8:45  ami 


Mary  Lustfeldt  eft  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banlts  or  Banl(  Holding 
Companies 

'  The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Boaid's  Regulation  Y  (12 
CFR  225.41)  to  acjuire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  act  ng  on  the  notices  are 
set  forth  in  parag  aph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
inunediate  inspec  tion  at  the  Federal 
Reserve  Bank  ind  Icated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  I  he  offices  of  the  Board 
of  Governors.  Inti  irested  persons  may 
express  their  viev  is  in  writing  to  the 
Reserve  Bank  incicated  for  that  notice 
or  to  the  ofHces  ol  the  Board  of 
Governors.  Comiaents  must  be  received 
not  later  than  Ociober  17, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epsteinj  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Mary  Lustfel  it,  Onarga,  Illinois;  to 
acquire  an  additii  mal  1.3  percent  of  the 
voting  shares  of  Buckley  Bancorp,  Inc.. 
Buckley,  Illinois,  for  a  total  of  10.02 
percent,  and  then  iby  indirectly  acquire 
Buckley  State  Bank,  Buckley,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenule,  Kansas  City, 
Missouri  64198:. 

1.  Joe  D.  Tiptoi  ,  Cortez.  Colorado;  to 
lal  18.24  percent  of 
olVal-Cor 

for  a  total  of  23.02 


acquire  an  additi 
the  voting  shares 
Bancorporation,  I  nc^ 
percent. 

C  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Earl  D.  Bella  my,  Paris,  Texas;  to 
acquire  an  additi  >nal  5.84  percent  of  the 
voting  shares  of  ^ecutive  Bancshares, 
Inc.,  Paris,  Texasi  for  a  total  of  30 
percent,  and  ther  sby  indirectly  acquire 
First  National  Bapk  of  Paris,  Paris, 
Texas. 

2.  Jim  Paul  Alekdows,  Houston,  Texas; 
to  acquire  an  adc  itional  15.75  percent  of 
the  voting  shares  of  Houston 
Bancorporation, !  nc.  Houston,  Texas, 
for  a  total  of  35.0 !  percnet.  and  thereby 


indirectly  acquire  Citizens  National 
Bank,  Houston.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Septeml>er  la  1991. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-23022  Filed  9-24-91;  8:45  am| 

MLUNQ  COOC  UIO-Ot-F 


Manufacturers  Hanover  Corporation, 
et  al.;  Notice  of  Applications  to  Engage 
de  novo  in  Permissible  Nonbanking 
AcUvlties 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  17, 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 


1.  Manufacturers  Hanover 
Corporation,  New  York,  New  York;  to 
engage  in  permissible  collection  agency 
activities  through  The  CIT  Group 
Holdings,  Inc.  pursuant  to  §  225.25(b)(23) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Marine  Corporation,  Springfield, 
Illinois;  to  acquire  100  percent  of  MT 
Interim  Federal  Savings  and  Loan 
Association,  Taylorville,  Illinois, 
pursuant  to  §  225.25(b)(9)  of  the  Boards 
Regulation  Y.  Marine  will  form  MT  so 
that  it  can  effectuate  a  merger  between 
MT  and  the  Taylorville.  Illinois  branch 
of  Champion  Federal  Savings  and  Loan. 
MT  will  then  be  merged  into  Marine's 
subsidiary  bank.  Marine  Bank  of 
Springfield,  Springfield,  Illinois.  These 
activities  will  be  conducted  in  the  State 
of  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-23023  Filed  9-24-91;  8:45  am) 
BUXINQ  COOC  (ZlO-OI-f 


People's  Savings  Financial  Corp.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneflts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  17, 
1991. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  People 's  Savings  Financial  Corp., 
New  Britain,  Connecticut;  to  retain  9.3 


percent  of  Federal  Savings  Bank,  F.S.B., 
New  Britain,  Connecticut,  pursuant  to  S 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc  91-23024  Filed  »-24-91:  8:45  am] 
BNjJNa  COM  mo-oi-f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tarmlnatlon  of  the  Waiting  Period 
Undar  ttta  Pramargar  Notification 
Rulaa 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 


or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  090391  and  091391 


Name  of  acquiring  person,  name  of  acquired  peraon,  name  of  acquired  entity 


PMNNa 


Data 


Mr.  Jan  Tonnby.  ASEA  AB,  ABB  Trading  (US)  Inc 

Mr.  Jan  Toonby,  BBC  Brown  Boveri  Ltd.,  ABB  Trading  (US)  Inc 

Sea  Containers  Ltd.,  Equitable  Life  Assurance  Society  of  the  United  States.  EqultabIa  Ufa  Aasuranca  SocMy  of  Vnt  United  States .. 

Ernest  L.  Samuel,  Dofasco  inc.,  Dofasco  Steel  (U.S )  Inc „ 

Storage  Techno»ogy  Corporatwi,  XLyDatacomp,  Inc.,  XL/Datacomp,  Inc. 

Thomas  M.  Owens.  Storage  Technology  Corporation,  Storage  Technology  Corporation.. 

Thermo  Electron  Corporation,  Michael  Mintz,  Intematiofwl  Technidyne  Corporation., 

Odyssey  Partners,  LP.,  AST  General  Corp.,  AppJeTree  Markets  Inc 

PepsiCo,  Inc.,  OPCO  Holding,  Inc..  OPCO  Holding,  Inc - 

Victoria  Co.,  Ltd.,  The  Leslie  Fay  Companies,  Inc..  The  Leslie  Fay  Companies,  Inc 

*  PepsiCo.  Inc.,  Semoran  Management  Corporation,  Semoran  Management  Corporation 

Froedtert  Enterprises,  Inc.,  US  Pnme  Property  Inc.,  U.S.  Prime  Property  Inc 

Froedtert  Menxxial  Lutheran  Hospital  Trust  U.S.  Prime  Property  Inc.  U.S.  Pnme  Property  Inc.... ....._... 

Household  Intematiooal,  Inc.,  CoreState  Financial  Corp.,  CoreState  Bank  of  Delaware 

Hyperion  Partners  LP  ,  CoreStates  FinanciaJ  Corp.,  CoreStates  Bank  of  Delaware _ 

Consolidated  Electrical  Distributors,  Inc.,  Raybro  Electric  Supplies.  Inc.,  Raytxo  Electric  Suppliea,  Iftc 

Bneriey  Investments  Limited,  Everest  S  Jennings  International  Ltd.,  Everest  &  Jennings  International  Ltd .........._ _... 

Ryder  System.  Inc.,  USAIR  Group,  Inc..  USAIR,  Inc.  and  Pacific  Southwest  Airmotive _ „_ 

Warburg,  Pincus  Investors,  LP..  Lany  Van  Tuyl,  certain  assets  of  Larry  Van  Tuyl „_. _. 

Warburg.  Pincus  Investors,  LP..  Cecil  Van  Tuyl,  certain  assets  of  Cecil  Van  Tuyf . 

American  General  Corporatkjn,  Henry  L.  Hillman,  Green  Hills  Associates  Joint  Ventur»..._ 

Mutual  of  Omaha  Insurance  Company,  Aetna  Ufe  and  Casualty  Company,  Aetna  Ufa  Inauranca  and  Annuity  Cotnpany  and.- 

Timottiy  P.  Horr>e,  Henry  Pran  Company,  Henry  Pratt  Company 

Ford  Motor  Company,  The  Chase  Manhattan  Corporation,  Chase  Manhattan  Leasing  Company  (Mk:higan),  Inc 

Grand  Metropolitan  Publk:  Umlted  Company,  Larry  Joel,  O.D.,  Ophttialmic  Reaearch  Group  International  Corp 

Not)le  Affiliates,  Inc.,  Chevron  Corporation.  Chevron  U.S.A.  Inc ._ __ 

Emerson  Electric  Co.,  Leatherneck  Acquisition  II  Corporation,  Leatherneck  Acquisition  II  Corporation., 

Westhinghouse  Electric  Corporation,  Roadmaster  Industries,  Inc.,  Roadmaster  Industries,  Inc 

The  Chas.  Levy  Company,  United  News  Company,  United  News  Company 

Henry  Crown  and  Company  (Not  Incorporated),  GTE  Corporatkx).  GTE  Mobilnet  Incorporated 

The  Walt  Disney  Company,  Manufacturers  Hanover  Corporatkxi,  Discover  Publicationa,  Inc « 

Acadia  Partners,  LP..  John  P.  Flavin,  Fiapco,  Inc.  and  certain  assett  of  Wrapit  Corporation »... 

Kenneth  R.  Thomson,  Maxwell  Comnf>unication  Corporation  pic,  Macntillan  (Dalawara),  Ifw 

Firmenwh  IntematiorMil  S  A..  Borden,  Inc,  MOP  Fooda  Inc - -... 

Kelso  Investment  Associates  tv.  LP.,  Ketao  ASI  Hotdk«gs  I,  LP.,  American  Stanctanl,  Inc -„ 

Waste  Management  Inc.,  Thomaa  W.  Wright  AmeriQueat  Inc  and  T.W.  Air.  Inc _ _ „ 

Ziff  Investors  Partnership.  LP..  Thyssen-Bomemisza  Continuity  Tnist  Pradiouts,  Inc  and  Pradicasta  International,  inc.. 
N.V.  AMEV,  Samuel  F.  Fortunate.  The  Mutual  BefwfH  Life  Insurance  Comparry.. 


Compagnie  Financiere  et  de  Reassurance  du  Groups  AG,  Sanouel  F.  Fortunato.  Tha  Mutual  Benefit  Ufa  Inauranca  company . 
Mellon  Bank  Corporatk>n,  Patnck  D.  Broe,  DeerfieM  Finance  Group,  Inc.. 


TDK  Corporatk>n.  Rockwell  International  Corporation,  AUen-Bradley/TDK  Magnetica  (PaftnaraNp) . 

TDK  Corporation,  TDK  Corporation.  Alleo-Bradiay/TOK  Magnetica  (Partnerahip) 

James  M.  Moran,  Chamicat  Banking  Corporation,  ChemLeaaa  Wortdwida.  Inc . 

Landmarit  Communications,  Inc..  H&C  Communicatxyw.  Inc..  HAC  Communicationa.  Inc 

Fuji  Photo  Film  Co..  Ltd,  Fuji  Photo  Film  Co.,  Ltd..  Tnj  Cokx  Foto  Co..  LP 


91-1339 

91-1340 

91-1366 

91-1369 

91-1373 

91-1374 

91-1394 

91-1277 

91-1296 

91-1338 

91-1376 

91-1378 

91-1379 

91-1383 

91-1384 

91-1389 

91-1341 

91-0879 

91-1297 

91-1296 

91-1333 

91-1359 

91-1385 

91-1391 

91-1400 

91-1402 

91-1403 

91-1419 

91-1421 

91-1423 

91-1429 

91-1383 

91-1417 

91-1367 

91-1424 

91-1321 

91-1323 

91-1396 

91-1396 

91-1420 

91-1428 

91-1440 

91-1362 

91-1442 

91-1443 


09/04/91 
09/04/91 
09/04/91 
09/04/91 
09/04/91 
09/04/91 
09/04/91 
09/05/91 
09/05/91 
09/05/91 
09/05/91 
09/05/91 
09/05/91 
09/05/9d 
09/05/91 
09/05/91 
09/06/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/10/91 
09/10/91 
09/11/91 
09/11/91 
00/12/91 
09/12/91 
09/12/91 
09/12/91 
09/12/91 
09/12/91 
09/12/91 
09/13/91 
09/13/91 
09/13/91 


48564 


Federal  Register  /  Vol.  56,  No.  186  /  Wednesday.  September  25.  1991  /  Notices 


FOR  FUirrHER  HMfORMATIOM  COfrTACT: 
Sandra  M.  Peay  br  Renee  A.  Horton, 
Contact  Repres^latives,  FederaF  Trade 
Commission,  Premerger  Notification 


Offlce,  Bureau  o 
Washington.  DC 


Competition,  room  303, 
2058a  (202)  326-^00. 


By  Direction  of  fie  Commission. 
Donald  S.  CUrk. 
Secretary. 
[FR  Doc  91-23077  tiled  9-24-91;  8:45  am) 

BHUMOCOK  S7S0-4-II 


[Fil«  No*.  902  326 }  and  902  3298) 

Body  Glove  International  and  Onax, 
Inc.;  Proposed  Consent  Agreements 
WKti  Anafysis  Td  Aid  Public  Comment 


agency:  Federa 
action:  Proposed 


Trade  Commission, 
consent  agreements. 


summary:  In  set  lement  of  alleged 
violations  of  Fee  eral  law  prohibiting 
unfair  acts  and  { ractices  and  unfair 
methods  of  com|ietition,  and  of  the 
Textile  Fiber  Pre  ducts  Identification  Act 
(TFPIA),  the  two  consent  agreements, 
accepted  sobied  to  final  Commission 
approval  would  require,  among  other 
tilings,  two  California-based  companies 
to  label  or  otherivise  identify  the 

jcontent.  percentages  of 
inufactnrer's  name,  and 
for  their  textile  fiber 
fired  by  the  TFPIA. 


constituent  fib 
fiber  content,  mi 
country  of  origii 
products,  as  reqii 


DATES:  Conunenls  must  be  received  on 
or  before  Novenlber  25. 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/ Office  of  the  Secretary. 
room  159,  6th  Sticet  and  Pennsylvania 
Avenue  NW..  wkshington,  DC  20580. 

FOR  FURTHER  MRORMATION  CONTACT: 

Jeffrey  Klurfeld,  ban  Francisco  Regional 
Office,  Federal  "Irade  Commission,  901 
Marlcet  Street  siate  570,  San  Francisco, 
CA  94103,  (415)  ^44-7920. 

SUPPlEMCNTARY  information:  IHirsuiint 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721, 15  U.S.C. 
46  and  $  2.34  of  I  he  Commission's  rules 
of  practice  (16  CFR  234).  notice  is 
hereby  given  that  the  following  two 
consent  agreemgnts  containing  consent 
orders  to  cease  ^nd  desist,  having  been 
filed  with  and  a(}cepted.  subject  to  final 
approval,  by  thelCommission,  have  been 
placed  on  the  pinlic  record  for  a  period 
of  sixty  (60)  dayi  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 


be  available  for 
at  its  principal  o 


nspection  and  copying 
fice  in  accordance  with 
S  4.9(b)(6)(ii)  of  |ie  Commission's  Rules 
of  Practice  (16  C  T?  4.9(b)(6)(ii)). 


[Docket  No.  902-3209) 

Agreement  Containing  Consent  Order 
To  Cease  And  Desist 

In  the  matter  of  Dive  N'  Surf.  bic.  a 
corporation,  also  trading  and  doing  business 
as  Body  Glove  International. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of  Dive 
N'  Surf,  Inc  a  corporation,  also  trading 
and  doing  business  as  Body  Glove 
International  ("respondent"),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Dive  N'  Surf,  Inc.,  by  its  duly  authorized 
officer  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Dive  N'  Surf, 
Inc.,  is  a  corporation  organized,  existing, 
and  doing  business  under  the  laws  of 
the  State  of  California.  Its  office  and 
principal  place  of  business  is  530  6th 
Street,  Hermosa  Beach,  California. 
90254. 

2.  Proposed  respondent  admits  all  the 
jurisdiction  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  wUl  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  it  has  violated  the  law 
as  alleged  in  the  draft  of  complaint  here 


attached  or  have  engaged  iti  any  other 
unlawful  conduct. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  {  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (Z) 
mark  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
case  and  desist  shall  have  the  same 
force  and  effect  and  my  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final 

Order 


It  is  ordered,  that  respondent  Dive  N" 
Surf,  Inc..  a  corporation,  trading  and 
doing  business  under  that  name  or  as 
Body  Glove  International  or  by  any 
other  name,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
cmd  employees,  directly  or  through  any 
corporate  or  other  device,  in  connection 
with  the  offering  for  sale  or  sale  of  any 
textile  fiber  product,  as  that  term  is 
defined  by  the  Textile  Fiber  Products 
Identification  Act.  15  U.S.C.  70  et  seq., 
do  forthwith  cease  and  desist  from: 

Offering  for  sale  or  selling  any  such  textile 
fiber  product  without  the  product  being 
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stamped,  tagged,  labeled,  or  otherwise 
identified  as  required  by  §  4(b)  of  the  Textile 
Fiber  Products  Identification  Act  and  in  the 
manner  and  form  prescribed  by  the  Rules  and 
Regulations  promulgated  under  that  Act. 

It  is  further  ordered,  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergency  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  a^ect  the 
compliance  obligations  that  arise  out  of 
this  order. 

It  is  further  ordered,  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  each  of  its  operating  divisions. 

It  is  further  ordered,  that  respondent 
shall,  within  sixty  (60)  days  after  service 
on  it  of  this  order.  Hie  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  maimer  and  form  in 
which  it  has  complied  with  this  order. 
[Docl(et  No.  902-3298] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  O'Neill,  Incorporated,  a 
corporation,  also  trading  and  doing  business 
as  Onax,  Ina 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
O'Neill,  Incorporated,  a  corporation, 
also  trading  and  doing  business  as 
Onax,  Inc.  ("respondent"),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated, 

//  is  hereby  agreed,  by  and  between 
O'Neill,  Incorporated,  by  its  duly 
authorized  officer  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  O'Neill. 
Incorporated,  is  a  corporation  organized, 
existing,  and  doing  business  under  the 
laws  of  the  State  of  California.  Its  office 
and  principal  place  of  business  is  1071 
41st  Avenue,  Santa  Cruz,  California, 
95062. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 


4.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
is  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  setdement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  it  has  violated  the  law 
as  alleged  in  the  draft  of  complaint  here 
attached  or  have  engaged  in  any  other 
unlawful  conduct. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  propsoed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modiHed  or  set  aside  in  the  same 
maimer  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  fmal  upon  service. 
Delivery  bythe  U.S.  Postal  Service  of  the 
complaint  and  decision  containing  the 
agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 


respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
fmal. 

Order 

I 

It  is  ordered.  That  respondent  O'Neill, 
Incorporated,  a  corporation,  trading  and  . 
doing  business  under  that  name  or  as 
Onax.  Inc.  or  by  any  other  name,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporate  or 
other  device,  in  connection  with  the 
offering  for  sale  or  sale  of  any  textile 
fiber  product,  as  that  term  is  defined  by 
the  Textile  Fiber  Products  Identification 
Act,  15  U.S.C.  70  et  seq.,  do  forthwith 
cease  and  desist  from: 

Offering  for  sale  or  selling  any  such  textile 
fiber  product  without  the  product  being 
stamped,  tagged,  labeled,  or  other  wise 
identified  as  required  by  i  4(b)  of  the  Textile 
Fiber  Products  Identification  Act  and  in  the 
manner  and  form  prescribed  by  the  Rules  and 
Regulations  promulgated  under  that  Act 

//  is  further  ordered.  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent,  such  as 
dissolution,  assigiunent  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  affect  the 
compliance  obligations  that  arise  out  of 
this  order. 

It  is  further  ordered.  That  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  each  of  its  operating  divisions. 

//  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  service 
on  it  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  agreements  to  proposed 
Consent  Orders  from  Dive  N'  Surf.  Inc., 
a  corporation,  also  trading  and  doing 
business  as  Body  Glove  International, 
and  O'Neill,  Inc.  (collectively,  the 
proposed  respondents).  The  proposed 
respondents  are  both  incorporated  in 
California. 

The  proposed  Consent  Orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
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the  agreements  and  the  comments 
received  and  wtl!  decide  whether  it 
should  withdraw  ^-om  the  agreements 
and  take  other  appropriate  action,  or 
make  final  the  proposed  orders 
contained  in  the  a  jreement. 

These  matters  cancern  the  alleged 
failure  by  the  proj  osed  respondents  to 
label  the  textile  fiber  content  of 
garments,  such  aslwetsuits,  constructed 
from  a  material  of  noofibrous  rubber 
sandwiched  between  two  layers  of 
textile  fabric.  The  CommissioR's 
proposed  Complai  nt  alleges  that  the 
failure  by  the  proposed  respondents  to 
label  the  garment^  violates  the  Textile 
Fiber  Products  Idantification  Act.  15 
VS.C.  70  et  seq.  [\  le  Act),  and  the 
regulations  promu  gated  thereunder,  see 
61  CFR  303.1  et  se  j.  The  Act  makes  it  an 
unfair  and  decept  ve  act  or  practice  to 
offer  for  sale  a  mi  branded  textile  fiber 
product.  See  15  U.  3.C  70a.  A  textile 
fiber  product  is  m  sbranded  if  it  is  not 
labeled  as  to  the  constituent  fiber 
content,  the  percetitages  of  fiber  content, 
the  name  of  the  manufacturer,  and  the 
country  where  the  textile  fiber  was 
processed  or  man  ifactured.  15  U.S.C. 
79b. 


The  proposed 
designed  to  ensun : 
Act.  by  enjoining 
would  prohibit  th( 
respondents  from 
garments  they  ma 
fabric  content 
Orders  also  contain 
provisions  requiri  ig 
respondent  to  ret4in 
demonstrating  its 
Order;  to  distribu 
managerial  emplo^ 
Commission  of 
structure  of  the 
report  to  the  Comjn 
with  the  terms  of 

The  purpose  of  Mus 
facilitate  public 
proposed  Orders, 
constitute  an  officiial 
the  agreements 
to  modify  in  any 
Donald  S.  Clarfc, 
Secretary. 
(FR  Doc  W-23076 
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compliance  with  the 
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proposed 
ailing  to  label 
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standard  order 
each  proposed 
records 
compliance  with  the 
the  Order  to  its 
ees;  to  notify  the 
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interpretation  of 
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[Docket  9170] 

New  England  Motor  Rate  Bureau,  fnc,^ 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 


AOENCv:  Federal 
action:  Modifying 


'  'rade  Commission, 
order. 


SUIMMIvr  This  order  modifies  a  1989 
final  order  that  requires  the  respondent 
to  halt  its  collective  ratemaking 
activities  in  certain  states.  The 
Commission  has  determined  to  reopen 
the  proceeding  based  on  changed 
conditions  of  fact  and  to  modify  the 
order  to  permit  the  respondent  to 
continue  its  collective  ratemakmg 
operations  in  New  Hampshire. 
DATES:  Final  order  issued  August  18, 
1989.  Modifying  order  issued  September 
4.1991. 

FOR  FURTHER  HtFORMATUMt  contact: 
Michale  Antalics,  FTC/S-2627. 
Washington,  DC  20580.  (202)  326-2682. 
8UPPI.EMCNTARV  MfORMATION:  In  the 
Matter  of  New  England  Motor  Rate 
Bureau,  Inc.  The  prohibited  trade 
practices  and/or  corrective  actions,  as 
set  forth  at  54  FR  53187.  remain 
unchanged. 

Authority:  Sec.  8,  38  Stat.  721;  15  U.S.C.  46. 
Interprets  or  applies  sec.  5,  38  Stat.  719,  as 
amended;  IS  U.S.C  45. 

Commissioners:  Janet  D.  Steiger,  Chairman, 
Mary  L  Aicnenaga,  Deborah  K.  Owen, 
Roscoe  B.  Stare.  HI,  Dennis  A  Yao. 

Order  Reopening  and  Modifying  Order 

On  April  22. 1991,  New  England  Motor 
Rate  Bureau.  Inc.  ("NEMRB")  filed  a 
Request  To  Reopen  and  Set  Aside 
("Request")  the  order  in  Docket  917a 
pursuant  to  section  5(b)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45(b), 
and  \  2.51  of  the  Commission's  rules  of 
practice,  16  CFR  2.51,  The  Request  was 
on  the  public  record  for  thirty  days,  and 
no  commoits  were  received. 

NEMRB  in  its  Request  asserts  that 
reopening  is  required  by  changed 
conditions  of  fact,  because  the  state  of 
New  Hampshire  now  actively 
supervises  collective  ratemaking.  The 
request  to  reopen  the  order  is  granted, 
and  the  order  is  modified  to  permit 
NEMRB  to  engage  in  collective 
ratemaking  in  New  Hampshire,  but  the 
request  to  set  aside  the  order  is  denied 
for  the  reasons  stated  below. 

Background 

The  1983  complaint  in  this  matter 
alleged  that  NEMRB  violated  section  5 
of  the  Federal  Trade  Commission  Act  by 
collectively  formulating  and  filing  in 
four  states  motor  common  carrier  rates 
for  the  intrastate  transportation  of 
property.  NEMRB  asserted  in  defense, 
inter  alia,  that  its  collective  ratemaking 
activities  were  protected  from  section  5 
by  the  State  action  doctrine. 

Private  conduct  is  protected  from 
section  5  as  state  action  if  the  conduct  is 
pursuant  to  a  "clearly  articulated  and 
affirmatively  expressed"  state  policy  to 
displace  competition  with  regulatton 


and  is  "activefy  snpervised"  by  the 
State  Cah'fomia  Retail  Liquor  Dealers 
Association  v.  Midcat  Aluminum,  Inc^ 
445  U.S.  97. 106  (1980);  Parker  v.  Brown. 
317  US.  341.  351  (1943).  The  Commission 
in  its  opinion  in  New  Bnghnd  Motor 
Rate  Bureau,  Irrc.,  Docket  9170,  slip  op. 
at  12-13  (August  18. 1989),  foand  that  the 
state  of  New  Hampshire  had  dearly 
articulated  a  policy  to  displace 
competition  with  regulation  of  intrastate 
motor  common  carrfer  rates  bat 
concluded  that  the  state  did  not  actively 
supervise  joint  ratemaking.  On  appeal, 
NEMRB  did  not  challenge  the 
conclusions  of  the  Commission 
concerning  New  Hampshire,  which  was 
then  "engaged  in  establishing  policies 
and  procedures  to  implement  the  revised 
statutory  framework."  New  England 
Motor  Rate  Bureau,  Inc.  v.  FTC,  906  F.2d 
1064. 1066  n.2  (Ist  Cff.  1990). 

The  Commission's  order  required 
NEMRB.  among  other  things,  to  cease  its 
collective  ratemaking  activities  in  New 
Hampshire.  The  order  permitted  NEMRB 
to  engage  in  collective  ratemaking 
activities  in  states  in  whidi  the 
Commission  found  that  NEMRB's  joint 
ratemaking  was  pursuant  to  a  policy 
clearly  articulated  and  actively 
supervised  by  the  state.*  NEMJRB  now 
requests  that  the  order  be  reopened  and 
set  aside  on  the  ground  that  conditions 
have  changed  and  that  New  Hampshire 
now  actively  supervises  collective 
ratemaking. 

Standard  for  RedpenJng  a  Final  Order  of 
the  Commission 

Section  5(b)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(b). 
provides  that  the  Commission  shall 
reopen  an  order  to  consider  whether  it 
should  be  altered,  modified  or  set  aside 
if  the  respondent  "makes  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact*"  so  require.*  a  satisfactory 


•  Tl»e  order,  tisoed  Augast  18, 1989,  Iwrred 
NEMRB'g  collective  ratenaking  in  Masiacbuaeits 
and  New  hhunpthire.  The  CoBuaiMioD  deteted  all 
references  to  the  state  of  Massachusetts  in  its 
ModiHed  Order  To  Cease  and  Desiat.  issued 
Norember  9, 1990.  pnrsusnt  fo  the  decisfon  of  the 
Court  of  Appeals  for  the  First  Circuit  in  New 
England  Motor  Rale  Biireoa  v.  FTC  90t  F.2d  JdSf 
1077  (1st  dr.  1890J.  holding  Uuit  NEMRB  had  o 
valid  state  action  defease  in  Massachusetts. 

•  Section  S(h]  provides,  in  part: 

(Tlhe  Commission  shall  reopen  arty  soch  order  to 
consider  whether  soch  order  (indadiiis  any 
affirmative  relief  proviskiD  eontaioed  in  lacfa  order) 
should  be  altered,  modiried.  or  let  aside,  in  wbole  or 
in  part,  if  the  person,  partnership  or  corporation 
involved  files  a  re«jue»t  w«h  the  Commiasioo  which 
makes  a  satisfactory  akowiog  that  changed 
coDditwna  of  Ww  ot  (act  nquir*  web  ordar  to  be 
altered,  modined,  or  set  aside,  in  whole  or  in  part" 

The  IsaOaaiendBtent  to  section  5(b)  did  tMt 
change  the  standard  for  order  reopening  and 

Caatiau«4 


Federal  Regbter  /  Vol.  56.  No.  186  /  Wednesday.  September  25,  1991  /  Notices 


48567 


showing  sufficient  to  require  reopening 
is  made  when  a  request  to  reopen 
identifies  significant  changes  in 
circumstances  and  shows  that  the 
changes  eliminate  the  need  for  the  order 
or  make  continued  application  of  the 
order  inequitable  or  harmful  to 
competition.  Louisiana-Pacific  Corp., 
Docket  C-2956.  Letter  to  John  C.  Hart 
(June  5. 1986),  at  4;  S.  Rep.  No.  96-500, 
96th  Cong.,  2d  Sess.  9  (1979)  (signincant 
changes  or  changes  causing  unfair 
disadvantage);  see  Phillips  Petroleum 
Co.,  Docket  C-1088,  78  F.T.C.  1573, 1575 
(1971)  (modification  not  required  for 
changes  reasonably  foreseeable  at  time 
of  consent  negotiations):  Pay  Less 
Drugstores  Northwest,  Inc^  Docket  C- 
3039.  Letter  to  H.B.  Hummelt  (Jan.  22. 
1982)  (changed  conditions  must  be 
unforeseeable,  create  severe  competitive 
hardship  and  eliminate  dangers  order 
sought  to  remedy);  see  also  United 
States  V.  Swift  »  Co..  286  U.S.  106, 119 
(1932)  ("clear  showing"  of  changes  that 
eliminate  reasons  for  order  or  such  that 
order  causes  unanticipated  hardship). 

Section  5(b)  also  provides  that  the 
Commission  may  modify  an  order  when, 
although  changed  circumstances  would 
not  require  reopening,  the  Commission 
determines  that  the  public  interest  so 
requires.  Respondents  are  therefore 
invited  in  petitions  to  reopen  to  show 
how  the  public  interest  warrants  the 
requested  modification.  16  CFR  2.51.  In 
such  a  case,  the  respondent  must 
demonstrate  as  a  threshold  matter  some 
affirmative  need  to  modify  the  order. 
Damon  Corp.,  Docket  C-2916,  Letter  to 
Joel  El  Hoffman,  Esq.  (March  24, 1983). 
at  2  ("Damon  Letter").  For  example,  it 
may  be  in  the  public  interest  to  modify 
an  order  "to  relieve  any  impediment  to 
effective  competition  that  may  result 
from  the  order."  Damon  Corp.,  Docket 
C-2916, 101  F.T.C  689,  692  (1983).  Once 
such  a  showing  of  need  is  made,  the 
Commission  will  balance  the  reasons 
favoring  the  modification  requested 
against  any  reasons  not  to  make  the 
modification.  Damon  Letter  at  2;  see, 
e.g..  Chevron,  Corp.,  Docket  C-3147. 105 
F.T.C.  228  (1985)  (public  interest 
warrants  modification  where  potential 
harm  to  respondent's  ability  to  compete 
outweighs  any  further  need  for  order). 
The  Commission  also  will  consider 
whether  the  particular  modification 
sought  is  appropriate  to  remedy  the 
identified  harm.  Damon  Letter  at  4. 


The  language  of  Section  5(b)  plainly 
anticipates  that  the  burden  i;  on  the 
petitioner  to  make  a  "satisfactory 
showing"  of  changed  conditions  to 
obtain  reopening  of  the  order.  See  also 
Gautreaux  v.  Pierce.  535  F.  Supp.  423. 
426  (N.D.  III.  1982]  (petition  must  show 
"exceptional  circumstances,  new, 
changed  or  unforeseen  at  the  time  the 
decree  was  entered").  The  legislative 
history  also  makes  clear  that  the 
petitioner  has  the  burden  of  showing,  by 
means  other  than  conclusory 
statements,  why  an  order  should  be 
modified."  If  the  Commission 
determines  that  the  petitioner  has  made 
the  necessary  showing,  the  Commission 
must  reopen  the  order  to  determine 
whether  modification  is  required  and,  if 
so,  the  nature  and  extent  of  the 
modification.  The  Commission  is  not 
required  to  reopen  the  order,  however,  if 
the  petitioner  fails  to  meet  its  burden  of 
making  the  satisfactory  showing  of 
changed  conditions  required  by  the 
statute.  The  petitioner's  burden  is  not  a 
light  one  in  view  of  the  public  interest  in 
repose  and  the  finality  of  Commission 
orders.  See  Federated  Department 
Stores.  Inc.  v.  Moitie,  425  U.S.  394  (1981) 
(strong  public  interest  considerations 
support  repose  and  finality):  Bowman 
Transportation.  Inc.  v.  Arkansas-Best 
Freight  System,  Inc..  419  U.S.  281.  296 
(1974)  ( "sound  basis  for  *  *  *  (not 
reopening]  except  in  the  most 
extraordinary  circumstances"):  RSR 
Corp.  V.  FTC,  656  F.2d  718  721-22  (D.C 
Cir.  1981)  (applying  Bowman 
Transportation  standard  to  FTC  order). 

Changed  Conditions  of  Fact 

NEMRB  in  its  Request  relies  on 
changed  conditions  of  fact  as  the  basis 
for  reopening.  NEMRB  also  asserts  that 
leaving  the  order  in  effect  would  be 
contrary  to  the  public  interest.  Request 
at  7,  but  the  Request  offers  no  support 
for  this  conclusion.  The  Commission  has 
based  its  decision  to  reopen  and  modify 
the  order  on  the  changed  conditions  of 
fact  alleged  in  the  Request. 

The  order  of  the  Commission  with 
respect  to  NEMRB's  activities  in  New 
Hampshire  was  based  on  a  conclusion 
that  the  state  did  not  actively  supervise 
collective  ratemaking  and,  therefore,  the 


modirication  but  "codifie(d)  nifting  Commiaitam 
procedures  by  requiring  the  Comninion  (o  reopen 
an  order  if  the  speciTied  showing  is  made,"  S.  Rep. 
No.  96-500.  96th  Cong..  2d  Sess.  9-10  (1979),  and 
added  the  requirement  that  the  Commission  act  on 
petitions  lo  reopen  within  120  days  of  filing. 


*  The  legislative  history  of  amended  section  S(b). 
S.  Rep.  No.  96-SOa  90th  Cong,  2d  Sess.  9-10  (1«79|. 
stales: 

Unmeritorious.  time<onsuming  and  dilatory 
requests  are  not  to  be  condoned.  A  mere  facial 
demonstration  of  changed  facts  or  circumstances  is 
not  sufricient  *  '  '.  The  Commission,  lo 
reemphasize.  may  properly  decline  to  reopen  an 
order  if  a  request  is  merely  conclusory  or  otherwise 
fails  to  set  forth  specific  facts  demonstrating  in 
detail  the  nature  of  the  changed  conditioiu  and  the 
raaaons  why  these  changed  conditions  require  the 
requested  modification  of  the  order. 


State  action  doctrine  did  not  protect 
NEMRB's  collective  ratemaking  in  New 
Hampshire.  See  New  England  Motor 
Rale  Bureau,  Inc.,  Docket  9170,  slip  op. 
at  20-21  (Aug.  18. 1989).  The  changed 
conditions  of  fact  alleged  by  NEMRB  are 
the  implementation  by  the  state  of  New 
Hampshire  of  its  clearly  articulated 
policy  to  displace  competition  with 
regulation  of  motor  common  carrier 
rates.  These  changes  in  fact,  if  sufficient 
to  constitute  active  supervision  of 
common  carrier  rates,  warrant 
reopening  and  modifying  the  order. 

The  active  supervision  requirement  of 
the  state  action  doctrine  requires  that 
"state  officials  have  and  exercise  power 
to  review  particular  anticompetitive  acts 
of  private  parties  and  disapprove  those 
that  fail  to  accord  with  state  policy." 
Patrick  v.  Burget.  108  S.  Ct.  1658. 1863 
(1988),  quoted  in  New  England  Motor 
Rate  Bureau.  Inc.  v.  FTC.  906  F.2d  at 
107a  The  inquiry  involves  two 
questions:  whether  state  officials  have 
the  power  lo  review  and  to  disapprove 
proposed  rates  and  whether  they 
exercise  that  power.  NEMRB  has 
established  that  state  officials  in  New 
Hampshire  have  and  exercise  the  power 
to  review  rates  and  to  disapprove  those 
that  do  not  meet  the  statutory 
requirements  that  rates  be  just  and 
reasonable  and  not  discriminatory. 

According  to  the  Request,  a 
"regulatory  agency  has  been  established 
and  funded"  in  New  Hampshire  to  carry 
out  the  state's  regulation  of  motor 
common  carrier  rates,  and  "state 
officials  are  positioned  to  discharge 
their  regulatory  duties."  Request  at  4, 
citing  Affidavit  of  Douglas  L.  Patch, 
Assistant  Commissioner,  Department  of 
Safety,  State  of  New  Hampshire  (March 
29, 1991).  The  state  agency  is  charged 
with  investigating  the  reasonableness  of 
proposed  rates,  and  it  has  authority  to 
suspend  rates  that  are  unreasonable  and 
to  establish  lawful  rates.  The  agency's 
rate  analyst  is  "instructed  to 
recommended  for  investigation  any 
tariffs  which  appear  to  violate"  the 
statutory  standards.  Patch  Affidavit  at  3 
Based  on  these  statements,  the  state 
agency  appears  to  have  sufficient 
authority  to  "review  particular 
anticompetitive  acts  of  private  parties 
and  disapprove  those  that  fail  to  accord 
with  state  policy." 

The  next  question  under  Patrick  v. 
Burget  is  whether  the  state  agency 
exercises  this  authority.  According  to 
Mr.  Patch's  affidavit,  the  state  agency 
reviews  the  proposed  tariffs  to 
determine  whether  they  are  consistent 
with  the  statutory  requirements  that 
rates  be  just  and  reasonable  and 
nondiscriminatory.  Also  according  to 
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Mr.  Patch,  rates  that  do  not  satisfy  the 
statutory  standardB  are  not  allowed  to 
become  effective.  Patch  Affidavit  at  3. 
Based  on  these  stajtements.  we  conclude 
that  the  state  agenpy  exercises  its 
authority  to  revievi  the  reasonableness 
of  the  collectively  established  rates  and 
to  disapprove  thos  b  that  are  not 
reasonable. 

The  Order  Should  be  Reopened  and 
Modified 

The  changed  conditions  of  fact  make 
the  state  action  do  ctrine  applicable  to 
NEMRB's  collective  ratemaking  in  New 
Hampshire,  and.  tkerefore,  the  order 
should  be  reopened  and  modified  to 
permit  NEMRB  to  fengage  in  this  conduct 
in  New  Hampshir^.  Modifying  the  order 
by  deleting  the  references  to  the  state  of 
New  Hampshire  atid  by  deleting  the 
requirement  to  withdraw  tariffs 
previously  filed  id  New  Hampshire  is 
appropriate  and  sifficient  to  accomplish 
the  relief  that  NESJIRB  seeks. 

As  modified.  th«  order  will  prohibit 
collective  ratemaking  by  NEMRB  in 
states  in  which  thi  i  conduct  is  not 
protected  by  the  s  ate  action  doctrine. 
This  prohibition  ii  consistent  with  law 
and  with  the  viol^ion  that  the 
Commission  found.  In  addition.  NEMRB 
does  not  claim  thi  t  the  conduct  should 
be  permitted  in  st  ites  in  which  it  is  not 
protected  by  the  slate  action  doctrine.* 
Setting  aside  the  (irder  is  unnecessary  to 
permit  NEMRB  tojengage  in  collective 
ratemaking  in  staies  in  which  the 
conduct  is  not  unlawful. 

Accordingly,  it  Is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened 
and  that  the  Comnission's  order  in 
Docket  9170  be,  and  it  hereby  is. 
modified  by  deleting  "except  as  to  the 
state  of  New  Hanjpshire"  from  the 
proviso  to  Paragraph  I  of  the  order  and 
by  deleting  Paragraph  II  of  the  order. 

By  the  Commi8si(  n.  Commissioner  Yao  not 
participating. 
Donald  S.  Claik, 
Secretary. 
[FR  Doc.  91-23075  rtled  9-24-91;  8:45  am] 

BtUJNO  CODE  e7$0-«1-  M 


I  Docket  C-3343] 

Taylor  Woodcra^  Inc.;  Protiibited 
Trade  Practices,  and  Affirmative 
Corrective  Actlofis 


agency:  Federal 


Trade  Commission. 


thit 


*  NEMRB  allege* 
rates  in  any  state"  in 
not  protected  by  the 
at  e.  The  claim  that  a 
engaged  in  unlawful 
setting  aside  the  orde 


it  "does  not  Tile  intrastate 
^hicb  collective  ratemaking  is 

s  ate  action  doctrine.  Request 
cspondent  is  not  now 

c  induct  is  not  a  basis  for 


action:  Consent  order. 


action:  Notice. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Malta,  Ohio,  furniture  company  from 
representing  that  any  household 
furniture  product  is  constructed  of  a 
solid  wood,  unless  every  exposed 
surface  of  the  furniture  is  made  of  that 
solid  wood. 

dates:  Complaint  and  Order  issued 
August  27, 1991.' 

FOR  FURTHER  INFORMATION  CONTACT. 
David  Plottner.  Cleveland  Regional 
Office.  Federal  Trade  Commission.  668 
Euclid  Ave.,  suite  520-A.  Cleveland,  OH 
44114.  (216)  522-4210. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  June  19. 1991.  there  was 
published  in  the  Federal  Register,  56  FR 
28163,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Taylor 
Woodcraft,  Inc..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec  6.  38  Stat.  721;  15  U.S.C.  46. 
Interprets  or  applies  sec.  5.  38  Stat.  719.  as 
amended;  15  U.S.C.  45. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  91-23074  Filed  9-24-91:  8:45  am] 

BtUJNG  COOE  «7SO-01-« 


■  Copies  of  the  Complaint  and  the  Decision  and 
Oder  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue.  NW.  Washington.  DC  20S08. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-41] 

Quarterly  Notice  of  Healtti 
Assessments  Completed  and  Healtti 
Assessments  To  Be  Conducted  In 
Response  to  Requests  From  the  Public 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 


SUMMARY:  This  notice  contains  the 
following:  1.  A  list  of  sites  for  which 
ATSDR  has  completed  a  health 
assessment,  or  issued  an  addendum  to  a 
previously  completed  health 
assessment,  during  the  period  April- 
June  1991.  This  list  includes  sites  that 
are  on,  or  proposed  for  inclusion  on.  the 
National  Priorities  List  (NPL)  and  a  non- 
NPL  site  for  which  ATSDR  has  prepared 
a  health  assessment  in  response  to  a 
request  from  the  public  (petitioned  site). 
2.  A  list  of  sites  for  which  ATSDR. 
during  the  same  period,  has  accepted  a 
request  from  the  public  to  conduct  a 
health  assessment  (petitioned  health 
assessment).  Acceptance  for  a  request 
for  the  conduct  of  a  health  assessment  is 
based  on  a  determination  by  the  Agency 
that  there  is  a  reasonable  basis  for 
conducting  a  health  assessment  at  the 
site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams.  P.E.,  Director. 
Division  of  Health  Assessment  and 
Consultation.  Agency  for  Toxic 
Substances  and  Disease  Registry.  1600 
Clifton  Road  NE..  Atlanta,  Georgia 
30333.  telephone  (404)  639-0610.  FTS 
236-0610. 
SUPPLEMENTARY  INFORMATION:  A  list  of 

completed  health  assessments,  health 
assessments  with  addenda,  and 
petitioned  health  assessments  which 
were  accepted  ATSDR  during  January- 
March  1991  was  published  in  the 
Federal  Register  on  June  24, 1991  [56  FR 
28759).  The  quarterly  announcement  is 
the  responsibility  of  ATSDR  under  the 
regulation.  Health  Assessments  and 
Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  Part  90).  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
health  assessments  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  (42  U.S.C.  9604(i))  and 
appeared  'n  the  Federal  Register  on 
February  13. 1990  (55  FR  5136). 

Availability 

The  completed  health  assessments  are 
available  for  public  inspection  at  the 
Division  of  Health  Assessment  and 
Consultation.  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Building  31.  Executive  Park  Drive. 
Atlanta.  Georgia  (not  a  mailing  address), 
between  8  a.m.  and  4:30  p.m..  Monday 
through' Friday  except  legal  holidays. 
The  completed  health  assessments  are 
now  available  by  mail  through  the  U.S. 
Department  of  Commerce.  National 
Technical  Information  Service  (NTIS). 
5285  Port  Royal  Road.  Springfield. 
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Virginia  22161.  or  by  telephone  at  (703) 
487-4650.  There  is  a  charge  determined 
by  NTIS  for  these  health  assessments. 
The  NTIS  order  numbers  are  hsted  in 
parentheses  after  the  site  name. 

1.  Health  Assessments  or  Addenda 
Competed  or  Isstied 

Between  April  1, 1991.  and  June  30, 
1991.  health  assessments  or  addenda  to 
health  assessments  were  issued  for  the 
sites  listed  below: 

NPL  Sites 
Connecticut 
Beacon  Heights  Landfill — Beacon 
Fall»-<PB91-205666) 
Georgia 
Firestone  Tire  and  Rubber  Company. 

Inc.— Albany  (PB91-19836C) 
Marzone  Incorporated/Chevron 
Chemical  Company— Tifton  (PD91- 
198358) 
Iowa 
Electro-Coatings.  Inc. — Cedar  Rapids 
(PB91-208173) 
Montana 
Comet  Oil  Company— Billings  (PB91- 
198374) 
New  Jersey 
|IS  Landfill— South  Brunswick 
Township  (PB91-208181) 
Pennsylvania 
Ohio  River  Park — Neville  Island 
(PB91-225540) 
South  Carolina 
Lexington  County  Landfill — ^Lexington 
County  (PB91-205874) 

Petitioned  Site 
New  Jersey 
Buzby  Brothers  Landfill — Voorhees 
Township  (PB91-201657) 

2.  Petitions  for  Health  Assessments 
Accepted 

Between  April  1. 1901.  and  June  30, 
1991,  ATSDR  determined  that  there  was 
a  reasonable  basis  to  conduct  a  health 
assessment  for  the  sites  or  facilities 
listed  below  in  response  to  requests 
from  the  public.  As  of  June  30. 1991. 
ATSDR  initiated  health  assessments  at 
these  sties. 

California 

Space  Ordnance  Systems,  Mint 
Canyon — Canyon  Country 
Pennsylvania 

NGK  Metal/Cabot  Berylco— Temple 

Dated:  September  18. 1991. 
WilUam  L.  Roper, 

Administrator,  Agency  for  Toxic  Substances 

and  Disease  Registry. 

|FR  Doc.  91-23109  Filed  9-24-91: 8:45  am] 

WLUNQ  CODE  41«0-70-M 


Board  of  Sciantific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
committee  meeting. 

Name:  Board  of  ScientiHc  Counselors. 
ATSDR. 

Times  and  Dotes:  3  p.m.-9  p.m..  Thursday, 
November  14, 1991;  8:30  a.m.-12:30  pjiu 
Friday.  November  15, 1991 

Place:  The  Westin  Peachtree  Plaza  Hotel, 
Peachtree  at  International  Boulevard.  NE. 
Atlanta.  Georgia  30303. 

Status:  The  entire  meeting  will  be  open  to 
the  public. 

Purpose:  The  Board  of  Scientific 
Counselors.  ATSDR,  advises  the 
Administrator.  ATSDR,  on  ATSDR  programs 
to  ensure  tcientific  quality,  timelincM.  utility, 
and  dissemination  of  results.  Specifically,  the 
Board  advises  on  the  adequacy  of  the  science 
in  ATSDR-supported  research,  emerging 
problems  that  require  scientific  investigation, 
accuracy  and  currency  of  the  science  in 
ATSDR  reports,  and  program  areas  to 
emphasize  and/or  to  de-emphasize. 

Agenda:  The  agenda  will  include  an  update 
of  the  ATSDR  Minority  Health  Initiative  with 
emphasis  on  the  recommendations  of  the 
National  Minority  Health  Conference  and  on 
mercury  contamination:  a  report  on  the 
feasibility  of  multi-site  studies;  an  overview 
of  the  ATSDR  Multi-State  Lead  Study;  an 
update  on  the  National  Exposure  Registry;  a 
discussion  of  the  ATSDR  Priority  Health 
Conditions;  a  status  report  on  the  ATSDR 
Substance-Specific  Research  Program;  and  a 
presentation  on  the  Environmental  Protection 
Agency  Health  Research  in  Support  of 
Superfund. 

Written  comments  are  welcome  and 
should  be  received  by  the  contact 
person  listed  below  prior  to  the  opening 
of  the  meeting. 

Contact  Person  for  More  Information: 
Charles  Xintaras.  Sc.D.,  Executive  Secretary, 
Board  of  Scientific  Counselors,  ATSDR. 
Mailstop  E-2a  1600  Clifton  Road.  NE., 
Atlanta,  Georgia  30333,  telephone  404/639- 
0700  or  FTS  236-0700. 

Dated:  September  18. 1991. 
Elvln  Hilyer, 

Associate  Director  for  Policy  Coordination. 
[FR  Doc.  91-23041  Filed  9-24-91;  8:45  amj 
BHXINQ  CODE  41SO-7D-M 


Centers  for  Disease  Control 

Immunization  Practices  Advisory 
Committee:  Haeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 


Control  (CDC)  annoonoes  the  following 
committee  meeting: 

Name:  Immunization  Practices  Advisory 
Committee. 

Times  and  Dates:  8:30  a  jn.-5  p-m..  October 
22, 1991;  8:30  a.m.-12  nooa  October  23. 1981. 

Place:  CJOC  Auditorium  A.  Building  2. 1600 
Clifton  Road,  NE,  Atlanta.  Georgia  3033X 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC  on  the 
appropriate  uses  of  immunizing  agents. 

Matters  to  be  Discussed:  The  Committee 
will  discuss  draft  recommendations  for 
statements  on  smallpox/vaccinia  and 
immunization  of  persons  with  altered 
immunocompetence;  utilization  of  BCG  In  the 
context  4>f  multi-drug  resistant  tuberculosis; 
Haemophilus  influenzae  type  b,  acellular 
pertussis,  and  varicella  vaccines;  and  will 
consider  other  matters  of  relevance  among 
the  Committee's  objectives.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Claire  V.  Broome,  M.D.,  Executive  Secretary, 
CDC  (1-2122),  1600  Clifton  Road,  NE.. 
Mailstop  D39,  Atlanta,  Georgia  30333, 
telephone  404/639-3701  or  FTS  236-3701. 

Dated:  Septeml)er  18, 1991. 
ElvinHiiym', 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  91-23040  Filed  9-24-91:  8:45  amJ 
WLUNO  CODE  41S0-1S-M 

National  Committee  on  Vital  and 
Health  Statistics  (NCVHS) 
Subcommittee  on  Mental  Heaitti 
Statistics:  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control. . 
announces  the  following  committee 
meeting. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

Time  and  Date:  8:30  a.m.-5  p.m..  October 
18, 1991. 

/'/oce.  Room  337 A-339A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  subcommittee  to  discuss  the  proposed 
1993-1994  disability  survey.  The 
subcommittee  also  will  continue  discussion 
of  a  depression  measure  for  national  surveys 
and  services  data  on  children  and 
adolescents  who  suffer  from  emotional 
disorders. 

Contact  Person  For  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D..  Executive  Secretary. 
NCVHS,  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville. 
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teleph 


U 


Maryland  20782. 
7050  or  FTS  436-7070. 

Dated:  September 
Elvin  Hilyer, 
Associate  Di rector  foi 
Centers  for  Disease  Cpntrol. 
(FR  Doc.  91-23039 

WLUNQ  COOC  41M-t«-M 


I  Fill  d 


one  number  301/438- 

1991. 

Policy  Coordination 
trol. 
»-24-91:  8:45  am] 


Food  and  Drug  Aqmlnistratlon 
[Docket  Na  90-0332| 

Fraud,  Untrue  Statements  of  Material 
Facts,  Brit>ery,  and  Illegal  Gratuities; 
Final  Policy;  Correction 

agency:  Food  and  prug  Administration. 

HHS. 

action:  Notice:  coitection. 


summary:  The  Foo  1  and  Drug 
Administration  (FE  A)  is  correcting  a 
notice  that  announi  ;ed  its  final  policy  on 
"Fraud.  Untrue  Sta  ements  of  Material 
Facts,  Bribery,  and  Ulegal  Gratuities" 
(fraud  policy)  published  in  the  Federal 
Register  of  September  10, 1991  (56  FR 
46191).  That  notice  Incorrectly  stated  the 
price  of  paper  copi(  fs  of  CPG  7150.09  to 
be  $9.  the  same  as  hat  for  a  microfiche 
copy.  The  correct  p  rice  for  a  paper  copy 
is  $12.50;  the  micro  iche  copy  remains  at 
S9. 

In  FR  Doc.  91-21i  i92,  appearing  at 
page  46191,  the  foil  )wing  correction  is 
made:  On  page  461  (2.  in  the  first 
column,  under  the  ifeading 
"ADDRESSES."  in  \^e  seventh  hne.  "$9 
for  each  paper  or  microfiche  copy"  is 
corrected  to  read  ":  112.50  for  each  paper 
copy  or  $9  for  each  microfiche  copy." 

Dated:  September  ^.  1991 
Alan  L  Hoetiiig, 

Acting  Associate  Cor^missioner  for 

Regulatory  Affairs. 

[FR  Doc.  91-23047  Filid  9-24-91;  8:45  amj 

nUJNO  COM  41W>-01-H 


Information  CoHection .. 
Recordkeeping 


Dated:  September  12, 1991 

Proposal:  Section  £ 
Payments  Progrt  m 
of  HUD-Owned 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Oodcet  Na  N-91-3318] 

Sutmtission  of  Proposed  Information 
Collections  to  0MB 

agency:  O^ice  of  Administration.  HUD. 
ACnOM;  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main,  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 


need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 

Reduction  Act  44  U.S.C  3507;  Section  7(d)  of 

the  Department  of  Housing  and  Urban 

Development  Act,  42  U.S.C.  3535(d). 
Dated:  September  12, 1991. 

John  T.  Murphy, 

Director.  Information  Policy  and  Management 

Division. 

Proposal:  Purchase  Order  and  Payment 
Authorization. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  National  Housing  Act.  Public  Law 
479,  authorizes  HUD  to  renovate, 
modernize,  insure  or  sell  for  cash  or 
credit,  any  properties  conveyed  to 
HUD  under  contract  of  mortgage 
insurance.  Form  HlJD-2542  is  used 
and  needed  as  a  purchase  order, 
contract  award,  contract  certification 
of  completion,  and  Government 
acceptance  and  certification  for 
payment. 

Form  number:  WSD-2M2. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  Quarterly. 

Reporting  burden: 


Number  of 
respondents 


Frequency 
ot  response 


Hours  per 
response 


Burden 
twurs 


500 
500 


50 
1 


.5 
0.084 


12,500 
42 


Total  Estimated  Bl  rden  Hours:  12.542. 
Status:  Reinstatement 
Contact:  Robert  J. 

2423;  Jennifer  M. 

6880. 


Day,  Jr.,  (202)  708- 
in,  OMB,  (202)  395- 


Housing  Assistance 
for  the  Disposition 
*rojects. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  886.311a  of  the  Housing 
Assistance  Program  (HAP)  Contract 
stipulates  that  at  least  90  days  before 
the  expiration  of  the  contract  term,  the 
owners  will  notify  each  family  that 
they  will  no  longer  be  assisted  and  of 


the  increased  rental  they  will  be 

required  to  pay. 
Form  number:  None. 
Respondents:  Individuals  or 

Households. 
Frequency  of  Submission:  On  Occasion. 
Reporting  Burden: 
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Number  of 
respooddflts 

X 

Frequency 
of  response 

x 

Hourtper 
response 

Burden 
hours 

'. _ 486 

1 

1 

486 

Total  Estimated  Burden  Hours:  486. 

Status:  Reinstatement. 

Contact:  Donald  Myers.  HUD.  (202)  708- 
4280;  Marc  Harris.  HUD,  (202)  708- 
4280;  Jennifer  Main.  0MB.  (202)  395- 
6880. 

Dated:  September  12, 1991. 
[FR  Doc.  91-23083  Filed  9-24-91;  8:45  am) 

WLiJNa  COOe  421(H)1-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-3288;  FR-3094-N-02) 

Supplemental  Assistance  for  Facilities 
To  Assist  the  Homeless  (SAP AH); 
Extension  of  Application  Deadline 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  extension  of 
application  deadline. 

SUMMARY:  This  Notice  announces  an 
extension  of  the  deadhne  for 
applications  for  SAFAH  funds  from 
October  31, 1991  to  November  14, 1991. 
DATES:  Applications  for  SAFAH 
assistance  must  be  received  by  5:15  p.m. 
Eastern  Time  on  November  14, 1991  at 
the  address  listed  under  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  N.  Forsberg,  Director,  Office  of 
Special  Needs  Assistance  Programs, 
Department  of  Housing  and  Urban 
Development,  room  7262. 451  Seventh 
Street  SW..  Washington.  DC  20410; 
telephone  (202)  708-4300  or,  for  hearing- 
and  speech-impaired  persons,  (202)  708- 
2565.  (These  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION:  On 

August  30. 1991,  the  Department 
published  a  Notice  of  Funding 
Availability  for  fiscal  year  1991  for  the 
SAFAH  program.  The  Notice  stated  that 
applications  for  funding  must  be 
received  by  October  31, 1991.  Several 
applicants  have  suggested  that  this 
deadline  does  not  allow  sufficient  time 
for  preparation  of  applications,  and 
have  requested  that  more  time  be 
allowed.  The  Department  is,  therefore, 
extending  the  deadline  for  applications 
for  SAFAH  funding  an  additional  two 
weeks.  Completed  applications  must  be 
received  by  5:15  p.m.  Eastern  Time  on 
November  14, 1991  at  the  following 


address:  Department  of  Housing  and 
Urban  Development,  Office  of 
Community  Planning  and  Development, 
Special  Needs  Assistance  Programs,     ' 
room  7262.  451  Seventh  Street  SW.. 
Washington,  DC  20410.  Attention:  James 
N.  Forsberg.  Applicants  should  refer  to 
the  August  30, 1991  Notice  for  complete 
instructions. 

Dated:  September  20, 1991. 
Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
and  Development 

(PR  Doc.  91-23088  Filed  9-24-Sl:  8:45  am) 
BtLUNa  COOE  4210-2S-M 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

(Docket  No.  N-91-3317;  FR-3160-N-01  ] 
FHA  Debenture  Recall 

AGENCY:  Office  of  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner.  HUD. 
action:  Notice. 

SUMMARY:  This  notice  announces  a 
debenture  recall  of  certain  Federal 
Housing  Administration  debentures,  in 
accordance  with  authority  provided  in 
the  National  Housing  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Keyser,  room  9138,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410.  telephone  (202)  708-1591.  (This  is 
not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  207(j)  of  the  National  Housing 
Act.  12  U.S.C.  1713(j),  and  in  accordance 
with  HUD  regulations  at  24  CFR 
207.259(e)(3),  the  Federal  Housing 
Commissioner,  with  approval  of  the 
Secretary  of  the  Treasury,  announces 
the  call  of  all  Federal  (lousing 
Administration  debentures  with  coupon 
rates  of  8V&  percent  or  higher,  except  for 
those  debentures  subject  to  "debenture 
lock  agreements,"  that  have  been 
registered  on  the  books  of  the  Federal 
Reserve  Bank  of  Philadelphia,  and  are, 
therefore,  "outstanding"  as  of 
September  30, 1991.  The  date  of  the  call 
is  January  1, 1992.  To  insure  timely 
payment,  debentures  should  be 
presented  to  the  Federal  Reserve  Bank 
of  Philadelphia  by  December  1. 1991. 

The  debentures  will  be  redeemed  at 
par  plus  accrued  interest.  Interest  will 


cease  to  accrue  on  the  debentures  as  of 
the  call  date.  Final  interest  on  any  called 
debenture  will  be  paid  with  the 
principal  at  redemption.  During  the 
period  from  the  date  of  this  notice  to  the 
call  date,  debentures  that  are  subject  to 
the  call  may  not  be  used  by  a  mortgagee 
for  a  special  redemption  purchase  in 
payment  of  a  mortgage  insurance 
premium. 

No  transfer  or  denominational 
exchanges  of  debentures  covered  by  the 
foregoing  call  will  be  made  on  the  books 
maintained  by  the  Treasury  Department 
on  or  after  October  1, 1991.  This  does 
not  affect  the  right  of  the  holder  of  a 
debenture  to  sell  or  assign  the  debenture 
on  or  after  this  date.  Payment  of  final 
principal  and  interest  due  on  January  1. 
1992,  will  be  made  to  the  registered 
holder  or  assignee. 

Instructions  for  the  presentation  and 
surrender  of  debentures  for  redemption 
will  be  provided  to  holders  by  the 
Department. 

Dated:  September  18. 1991. 
Arthur  ].  HiU. 

Assistant  Secretary  for  Housing  Federal 
Housing  Commissioner. 
[FR  Doc.  91-23085  Filed  9-24-91;  8:45  am) 

WLUNQ  CODE  4210-Z7-M 


Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  N-91-3319] 

Privacy  Act  of  1978;  Notice  of  a 
Computer  Matching  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  (HUD). 

action:  Notice  of  a  computer  matching 
program  between  HUD  and  the  Small 
Business  Administration  (SBA). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 
amended,  (Pub.  L  100-503).  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19, 1969)),  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
Congress  and  the  Public."  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
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notice  of  its  intent  I  o  conduct  a 
computer  matching  program  with  the 
Small  Business  Adi  ministration  (SBA)  to 
utilize  a  computer  i  iformation  system  of 
HUD,  the  Credit  Al  3rt  Interactive  Voice 
Response  System  (CAIVRS).  with  SBA's 
debtor  files.  This  match  will  allow 
prescreening  of  apf  licants  for  loans  or 
loans  guaranteed  bv  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  pacing  a  debt  owed  to 
or  insured  by  the  Fi  ideral  Government 
for  HUD  or  SBA  dii  ect  or  guaranteed 
loans. 

Before  granting  a|  loan,  the  lending 
agency  and/or  the  Authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
social  security  nunJbers  (SSNs)  of 
HUD'S  delinquent  aebtors  and 
defaulters  and  defaulted  debtor  records 
of  the  SBA  and  verify  that  the  loan 
applicant  is  not  in  default  or  delinquent 
on  direct  or  guaran  teed  loans  of 
participating  Feder  i\  programs  of  either 
agency.  Authorizec  users  place  a 
telephone  call  to  tli  b  system.  The  system 
provides  a  recordei  1  message  followed 
by  a  series  of  instn  ictions,  one  of  which 
is  a  requirement  fo '  the  SSN  of  the  loan 
applicant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defai  Jted  Federal 
obligations  for  HU  )  or  SBA  direct  or 
guaranteed  loans. ,  U  a  result  of  the 
information  produ(  ed  by  this  match,  the 
authorized  users  m  ay  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistanc ;  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee  of 
such  agency  has  ir  dependently  verified 
such  information. 

EFFECTIVE  DATE:  C  jmputer  matching  is 
expected  to  begin  ft  least  30  days  from 
the  date  this  comptiter  matching  notice 
is  published,  provi  ling  no  comments  are 
received  which  wc  uld  result  in  a 
contrary  determini  ition.  It  will  be 
accomplished  18  n  onths  from  the 
beginning  date. 

Comments  Due ,  "kite:  October  25, 
1991. 

ADDRESSES:  Intere  sted  persons  are 
invited  to  submit  qomments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  touncil,  room  10276. 
Department  of  Ho  ising  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410. 

Communication^  should  refer  to  the 
above  docket  num  ber  and  title.  A  copy 
of  each  communic  ition  submitted  will 
be  available  for  pi  iblic  inspection  and 
copying  between  !  :30  a.m.  and  5:30  p.m. 
weekdays  at  the  apove  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 


public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the  . 
Rules  Docket  Clerk  ((202)  70&-2084). 
(These  are  not  toll-free  numbers.) 

FOR  PRIVACY  ACT  INFORMATION 

contact:  Donna  L  Eden,  Departmental 
Privacy  Act  Officer,  telephone  number 
(202)  708-0050.  (This  is  not  a  toll-free 
telephone  number.) 

FOR  FURTHER  INFORMATION  FROM 
RECIPIENT  AGENCY  CONTACT:  Mary 
Felton.  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
Department  of  Housing  and  Urban 
Development.  451  7th  St..  SW..  room 
2118.  Washington.  DC  20410,  Telephone 
number  (202)  708-1941.  (This  is  not  a 
toll-free  number.) 
FOR  FURTHER  INFORMATION  FROM 
SOURCE  AGENCY  CONTACT:  Walter 
Intlekofer.  Chief.  Operations  Assistance 
Branch,  Office  of  Portfolio  Management. 
Small  Business  Administration.  409 
Third  Street.  SW.,  Washington,  DC 
20416,  Telephone  number  (202)  205-6481. 
(This  is  not  a  toll-free  number.) 

Reporting 

In  accordance  with  Public  Law  lOO- 
503,  the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB),  Congress  and  the  Public;"  copies 
of  this  Nofice  and  report,  in  duplicate, 
are  being  provided  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget. 

.  Authority 

The  matching  program  may  be 
conducted  pursuant  to  Public  Law  100- 
503,  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circulars  A-129 
(Managing  Federal  Credit  Programs)  and 
A-70  (Policies  and  Guidelines  for 
Federal  Credit  Programs).  One  of  the 
purposes  of  all  Executive  departments 
and  agencies — including  HUD — is  to 
implement  efficient  management 
practices  for  Federal  credit  programs. 


OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authority  of  the^Budget 
and  Accounting  Act  of  1921,  as 
amended;  the  Budget  and  Accounting 
Act  of  1950.  as  amended;  the  Debt 
Collection  Act  of  1982,  as  amended;  and, 
the  Deficit  Reduction  Act  of  1984,  as 
amended. 

Objectives  to  be  Met  by  the  Matching 
Program 

The  matching  program  will  allow  SBA 
access  to  a  system  which  permits 
prescreening  of  applicants  for  loans  or 
loans  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Government.  In 
addition,  HUD  will  be  provided  access 
to  SBA  debtor  data  for  prescreening 
purposes. 

Records  to  be  Matched 

HUD  will  utilize  its  system  of  records 
entitled  HUD/DEPT-2,  Accounting 
Records.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD's  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  of  title  II  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  title  I  loan. 
For  the  CAIVRS  match.  HUD/DEPT-2. 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28.  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32.  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1.  Rehabilitation  Loans- 
Delinquent/Default. 

The  SBA  will  provide  HUD  with 
debtor  files  contained  in  its  system  of 
records  entitled  Loan  Case  File  (SBA 
075).  HUD  is  maintaining  SBA's  records 
only  as  a  ministerial  action  on  behalf  of 
SBA,  not  as  a  part  of  HUD's  HUD/ 
DEPT-2  system  of  records.  SBA's  data 
contain  information  on  individuals  who 
have  defaulted  on  their  guaranteed 
loans.  The  SBA  will  retain  ownership 
and  responsibility  for  their  systems  of 
records  that  they  place  with  HUD.  HUD 
serves  only  as  a  record  location  and 
routine  use  recipient  for  SBA's  data. 

Notice  Procedures 

HUD  and  the  SBA  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
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the  application  form)  for  guaranteed  or 
direct  loans  that  their  records  will  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  on  a  Federal 
debt.  HUD  and  the  SBA  will  also 
publish  notices  concerning  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  performed  to  determine  a 
loan  applicant's  credit  status  with  the 
Federal  Government. 

Categories  of  Records/Individuals 
Involved 

The  debtor  records  include  these  data 
elements:  SSN.  claim  number,  program 
code,  and  indication  of  indebtedness. 
Categories  of  records  include:  records  of 
claims  and  defaults,  repayment 
agreements,  credit  reports,  financial 
statements,  and  records  of  foreclosures. 
Categories  of  individuals  include:  former 
mortgagors  and  purchasers  of  HUD- 
owned  properties,  manufactured 
(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans. 

Period  of  the  Match 

Matching  will  begin  at  least  30  days 
from  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  30  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 

Issued  at  Washington,  DC.  September  20. 
1991. 

Jim  E.  Tarro, 

Assistant  Secretary  for  Administration. 

(FR  Doc.  91-23089  Filed  9-24-91;  8:45  am  J 

BIUINO  COOE  4210-01-M 


Office  of  the  General  Counsel 
I  Docket  No.  D-91-962;  FR-305«-D-01] 

Redelegation  of  Authority  Under  the 
Multlfamily  Mortgage  Foreclosure  Act 
of  1981 

agency:  Office  of  the  General  Counsel, 
HUD. 

action:  Redelegation  of  certain 
responsibilities  under  the  Multifamily 
Mortgage  Foreclosure  Act. 

summary:  This  notice  redelegates  to 
HUD  Regional  Counsels  and  Deputy 
Regional  Counsels  or  their  designees  the 
power  under  the  Multifamily  Mortgage 
Foreclosure  Act  (the  "Act")  to  appoint  a 


foreclosure  commissioner  or 
commissioners  or  a  substitute 
foreclosure  commissioner  to  replace  a 
previously  designated  foreclosure 
commissioner  and  the  power  to  fix 
compensation  for  the  foreclosure 
commissioner. 

ErFECnvE  date:  August  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Kennedy.  Associate  General 
Counsel  for  Program  Enforcement. 
Office  of  General  Counsel,  room  10270, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  Telephone:  (202) 
708-2568.  This  is  not  a  toll-free  number. 

suPPt.EMENTARY  INFORMATION:  Section 

365  of  the  Multifamily  Mortgage 
Foreclosure  Act  of  1981  (12  U.S.C.  3704) 
empowers  the  Secretary  of  Housing  and 
Urban  Development,  by  executing  a  duly 
acknowledged  and  written  designation 
stating  the  name  and  address,  to  appoint 
a  foreclosure  commissioner  (or 
substitute  foreclosure  commissioner  to 
replace  a  previously  designated 
foreclosure  commissioner)  to  exercise  a 
nonjudicial,  statutory  power  of  sale  with 
respect  to  a  multifamily  mortgage  held 
by  the  Secretary.  Such  mortgages  may 
have  originated  under  title  II  of  the 
National  Housing  Act  or  section  312  of 
the  Housing  Act  of  1964.  Section  369C  of 
the  Act  (12  U.S.C.  3711)  states  that 
foreclosure  costs  incurred  by  the 
foreclosure  commissioner  and  any 
commission  authorized  by  regulations 
issued  by  the  Secretary  shall  be  paid 
from  the  sale  proceeds  prior  to 
satisfaction  of  other  claims.  The 
responsibilities  under  these  sections 
have  been  delegated  to  the  General 
Counsel  of  Housing  and  Urban 
Development  pursuant  to  a  delegation  of 
authority,  published  in  the  Federal 
Register  on  January  31, 1989,  at  54  FR 
4913.  The  General  Counsel  is  now 
redelegating  those  responsibilities. 

Accordingly,  the  General  Counsel 
redelegates  to  HUD's  Regional  counsels 
and  Deputy  Regional  Counsels  or  their 
designees  the  following  authority: 

1.  The  power  to  appoint  a  foreclosure 
commissioner  or  commissioners,  or  a 
substitute  foreclosure  commissioner  to 
replace  a  previously  designated 
foreclosure  commissioner,  under  Section 
365  of  the  Multifamily  Mortgage 
Foreclosure  Act  of  1981. 

2.  The  power  to  fix  compensation  for 
the  foreclosure  commissioner  under 
Section  369C  of  the  Multifamily 
Mortgage  Foreclosure  Act  of  1981. 


Authority:  Section  365  and  369C.  Multifamily 
Mortgage  Foreclosure  Act  of  1981  (12  U.S.C. 
3704  and  3711).  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(D)). 

Da  led:  Sept»mber  la  1991 . 
CM.  Albright,  If., 

General  Counsel  (Acting). 

[FR  Doc.  91-23084  Filed  9-24-91:  8:45  am) 

BtUIMO  COOe  4210-01-M 


DEPARtMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-930-01-4760-10] 

Closure  of  Public  Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  emergency  closure  to 

all  public  entry  and  motorized  vehicle 

use  of  the  Cedar  Creek  Road  and  public 

land  in  the  surrounding  area  in  Big  Horn 

County.  Wyoming. 

summary:  Notice  is  hereby  given  that 
effective  immediately,  the  Cedar  Creek 
Road  and  surrounding  area  is  closed  to 
all  public  use  and  motorized  vehicles, 
including  over-the-snow  vehicles.  This 
action  is  being  taken  to  protect 
paleontological  resources. 

EFFECTIVE  DATE:  This  closure  will  be 
effective  September  19. 1991  and  will 
remain  in  effect  until  rescinded  or 
modified  by  the  authorized  officer, 

for  further  INFORMATION  CONTACT: 

Duane  Whitmer,  Area  Manager,  Cody 
Resource  Area,  P.O.  Box  518, 1714 
Stampede  Avenue,  Cody,  Wyoming 
82414.  Telephone:  (307)  587-2216. 
SUPPLEMENTARY  INFORMATION:  This 

emergency  closure  is  in  response  to  a 
need  to  protect  paleontological 
resources  from  indiscriminate  public 
and  vehicle  use  which  may  harm  them. 
The  Cedar  Creek  area  affected  by  this 
emergency  closure  is  located  northeast 
of  Greybull.  Wyoming  and  affects  all 
public  lands  in  T.  54  N.,  R.  91  W.. 
sections  8,  9, 16. 17.  and  NV^NEV*  of 
section  18.  Sixth  Principal  Meridian 
(comprising  approximately  2.200  acres). 
This  closure  applies  to  all  public  use  and 
motorized  vehicles,  including  over-the- 
snow  vehicles.  Exceptions  to  this 
closure  are  for  (1)  any  fire,  military, 
emergency,  or  law  enforcement  vehicle 
when  used  for  emergency  purposes,  or 
any  combat  support  vehicle  when  used 
for  national  defense  purposes;  (2)  any 
vehicle  whose  use  is  expressly 
authorized  by  the  BLM  under  permit, 
lease,  license,  or  contract,  and  (3)  any 
government  vehicle  on  official  business. 
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Authority  for  cl(  sure  order  is 
provided  under  43  CFR  subpart  8364. 
Violations  of  this  closure  are  punishable 
by  a  fine  not  to  ex|:eed  $1,000  and/or 
imprisonment  not  :o  exceed  12  months. 

Dated:  September  |l9. 1991. 
Darrell  Banies. 
Worland  District  Mc  nager. 
I  PR  Doc  91-23038  Fi  ed  9-24-91;  8:45  am 

BtUJNG  COOC  4310-23-1 1 


(ID-943-4214-11;  IC  1-3295.  IDI-4467] 

Order  Providing  fpr  Opening  of 
Reserved  Nation^  Forest  System 
Lands;  Idaho 

agency:  Bureau  o 
Interior. 

action:  Notice. 


summary:  This  notice 
termporary  segregi  iti 
proposed  withdraw  trals 
of  reserved  Natioitai 
lands  included  n 
applications  for 
EFFECTIVE  DATE: 


Land  Management. 


terminates  the 
ve  effect  of  two 

on  2.333.27  acres 
Forest  System 
Fbrest  Service 
w  thdrawal. 
C  ctober  20. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Lievsay.  BLSjl,  Idaho  State  Office, 
3380  Americana  Tisrrace.  Boise  Idaho 
63706.  208-384-316  S. 
SUPPLEMENTARY  W  FORMATION:  Pursuant 
to  the  regulations  ( lontinued  in  43  CFR. 
2310.2-1  (e).  the  lar  ds  described  in  the 
withdrawal  applic  itions  listed  below 
will  be  relieved  of  their  temporary 
segregative  effect .  it  9  a.m.  on  October 
20, 1991. 

1.  IDI-3295— HoWell  Canyon  and 
Dollar  Lake  Recrej  ition  Area  (Published 
January  28, 1970). 

2.  IDI-4467— ReJfish  Cave  Geologic 
Area  {Published  O  :tober  6, 1971). 

3.  The  withdrawal  applications  will 
continue  to  be  pro(  lessed  unless  they  are 
cancelled  or  denie  i. 

Dated:  September  >9. 1991. 
VVilliaxn  E.  Ireland. 
Chief.  Realty  OperaAons 
(FR  Doc.  91-«3112  Fi  ed 

BILLING  CODE  43tO-GQ-  ■ 


INV-93<>-91-4212-1 1;  N-51532] 


Realty  Action;  Dir^t 
Land  in  WaslHM 


agency:  Bureau  o 
Interior. 

AcnoN:  Notice  of 
proposed  direct 


summary:  The  following 
public  land  admin  stered 
of  Land  Managemi  'nt 
examined  and  idei  itified 


Section. 
9-24-«l:  8:45  am| 


Sale  of  PutHic 
County,  NV 


Land  Management, 

ealty  action, 
of  public  lands. 


sa  e 


described 
by  the  Bureau 
has  been 

as  suitable  for 


sale  to  Mr.  Claude  E.  Ferrel  under  the 
authority  of  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C  1701. 1713)  at  no  less 
than  fair  market  value: 

Mt  Diablo  Meridian,  Nevada 

T.  26  N.,  R.  18  E., 
8ec.2S.SEy«SWy4. 

Containing  40  acres. 

The  described  land  will  be  offered  by 
direct  sale  to  Mr.  Ferrel.  The  land  has 
been  identified  in  the  Lahontan 
Resource  Management  Plan  as  being 
suitable  for  disposal  for  community 
expansion  purposes.  The  land  is  not 
needed  for  any  resource  program  and  is 
not  suitable  for  management  by  the 
Bureau  or  any  Federal  department  or 
agency.  The  lack  of  public  access,  the 
surrounding  land  ownership  pattern  and 
the  need  to  resolve  a  long-standing 
unauthorized  use  indicate  that  a  direct 
sale  in  this  case  is  appropriate.  The  sale 
will  involve  a  partial  estate,  surface 
only.  The  mineral  estate  being  owned  by 
another  party  will  not  be  a  part  of  this 
sale.  Failure  to  submit  the  purchase 
money  within  the  time  frame  specified 
by  the  authorized  officer  will  result  in 
cancellation  of  the  sale. 

The  patent,  when  issued,  wrill  contain 
the  following  reservation  to  the  United 
States: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of  the 
United  States,  under  the  Act  of  August  30. 
1890,  26  Stat.  391:  43  U.S.C.  945. 

The  40-acre  parcel  lies  within  the 
Flanigan  Grazing  Allotment.  The 
carrying  capacity  of  the  land  is  rated  20 
acres  per  animal  unit  month  (AUM)  or  2 
AUMs  total.  The  impact  of  applying  that 
use  to  other  areas  on  the  allotment  is 
insignificant  and  therefore  the 
authorized  office  has  determined  that 
the  total  grazing  preference  for  the 
allotment  will  therefore  not  be  reduced. 
Detailed  information  regarding  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  Carson 
City  District  Office. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
subject  land  from  all  appropriations 
under  the  public  land  laws.  The 
segregation  will  terminate  upon 
issuance  of  the  patent  or  other  document 
of  conveyance,  or  upon  publication  in 
the  Federal  Register  of  a  termination  of 
segregation,  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

The  land  will  be  offered  for  sale  no 
earlier  than  60  days  after  date  of 
publication  of  this  notice  in  the  Federal 
Register.  For  a  period  of  45  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Carson 


City  District  Manager.  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
suite  300,  Carson  City.  Nevada  89706. 
Any  adverse  comments  will  be  reviewed 
by  the  District  Manager,  who  may 
sustain,  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  timely  filed  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated  this  19th  day  of  September.  1991. 
lo  Ann  Hufnagle, 

Action  Area  Manager,  Lahontan  Resource 
Area. 

[FR  Doc.  91-23111  Filed  9-24-91;  8:45  am) 
BtUJNG  CODE  4310-HC-H 


National  Park  Service 

Park  Police  Crowd  Estimate  at  Special 
Events 

agency:  National  Park  Service. 
Department  of  the  Interior. 
action:  Notice  U.S.  Park  Police  Crowd 
Estimate  at  Special  Events. 

summary:  Notice  is  hereby  given  by  the 
United  States  Park  Police  of  its 
methodology  for  estimating  crowd 
attendance  at  special  events  and 
demonstrations  that  occur  in  areas  of 
Washington.  DC  under  the 
administrative  jurisdiction  of  the 
National  Park  Service.  National  Capital 
Region. 

FOR  further  INFORMATION  CONTACT: 
Robert  G.  Stanton.  Regional  Director. 
National  Capital  Region.  National  Park 
Service.  1100  Ohio  Drive,  SW.. 
Washington.  DC  20242. 

The  United  States  Park  Police  uses  the 
following  methodology  to  estimate 
crowd  attendance  at  special  events  and 
demonstrations  in  areas  of  Washington, 
DC  under  the  administrative  jurisdiction 
of  the  National  Park  Service,  National 
Capital  Region. 

Crowd  attendance  at  small,  stable 
activities  including  small  marches  and 
picketlines  (up  to  1.000  persons)  is 
determined  by  at  least  2  officers  who 
independently  count  the  participants. 
The  Commander  of  the  Detail  is 
provided  these  counts  and.  unless  there 
is  a  great  disparity  in  these  counts, 
provides  the  number  of  attendees. 

Crowd  attendance  at  large  marches  is 
estimated  by  at  least  two  officers 
stationed  at  different  locations  by  which 
the  march  must  pass.  These  officers 
count  the  number  of  people  in  at  least  20 
rows  to  arrive  at  an  average  figure  for 
the  number  of  marchers  per  row. 
Officers  then  count  the  number  of  rows 
in  the  entire  march  and  multiply  this 
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figure  by  the  average  number  of 
marchers  per  row. 

Crowd  attendance  at  festivals  and 
static  mass  demonstrations  is  dependent 
on  several  factors.  Where  crowd  density 
is  low,  officers  are  assigned  to  do  actual 
counts  and  the  crowd  attendance  is 
based  upon  the  sum  of  these  periodic 
counts. 

Where  actual  counts  are  not  possible 
because  of  high  crowd  density,  a  crowd 
estimate  can  be  developed  by  looking  at 
the  amount  of  space  covered  by  the 
crowd  and  its  density.  Aerial 
photography  may  be  used,  supported  by 
accurate  maps  that  establish  the 
dimensions  of  the  area  occupied  by  the 
crowd.  The  density  is  estimated  by  the 
Commander  of  the  Detail  after 
inspection  of  photographs,  videotapes, 
and /or  personal  observations. 

Estimates  based  on  density  occur 
following  several  steps.  The  first  step  is 
to  accurately  calculate  the  square 
footage  of  the  demonstration  site.  The 
second  step  is  to  calculate  the  amount  of 
space  occupied  per  person  (crowd 
density).  Finally,  based  on  the  density  of 
participants  on  site  and  the  area 
occupied  by  the  activity,  the 
Commander  of  the  Detail  determines  the 
reported  crowd  attendance  which  is 
identified  as  an  "estimate." 

Dated:  September  4, 1991. 
RdMrt  G.  Stanton. 

Regional  Director,  National  Park  Service. 
[FR  Doc.  91-22989  Filed  9-24-91;  8:45  am) 

BOiJNe  CODE  43M-70-II 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  SutMnltted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttw  Paperworlc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  .to  the  Bureau 
clearance  onicer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (102»-0048). 
Washington.  DC  20503.  telephone  202- 
395-7340. 

Title:  Permanent  Program 
Performance  Standards — L'nderground 
Mining  Activities,  30  CFR  part  817. 


OMB  approval  number  1029-0048. 

Abstract:  Section  515  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  provides  that  permittees 
conducting  underground  coal  mining 
operations  shall  meet  all  applicable 
performance  standards  of  the  Act.  The 
information  collected  is  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  underground  coal  mining 
activities  to  ensure  that  they  are 
conducted  in  compliance  with  the 
requirements  of  the  Act. 

Bureau  form  number  None. 

Frequency:  On  occasion,  quarterly, 
and  annually. 

Description  of  respondents: 
Underground  Coal  Mining  Operators. 

Estimated  Completion  Time:  26  hours. 

Annual  Responses:  7,839. 

Annual  Burden  Hours:  203,067. 

Bureau  clearance  officer  Richard  L 
Wolfe  (202)  343-5143. 

Dated:  July  25, 1991. 
Andrew  F.  DeVito, 

Acting  Chief,  Division  of  Technical  Services. 
(FR  Doc.  91-22993  Filed  9-24-91: 8:45  am] 

MOINO  COOC  4S10-0$-« 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  o^icer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0047),  Washington,  DC  20503,  telephone 
202-395-7340. 

Title:  Permanent  Program 
Performance  Standards — Surface  Mining 
Activities,  30  CFR  part  818. 

OMB  approval  number  1029-0047. 

Abstract-  Section  515  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  provides  that  permittees 
conducting  surface  coal  mining 
operations  shall  meet  all  applicable 
performance  standards  of  the  Act.  The 
information  collected  is  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  surface  coal  mining  activities 
to  ensure  that  they  are  conducted  in 
compliance  with  the  requirements  of  the 
Act. 


Bureau  form  number  None. 

Frequency:  On  occasion,  quarterly, 
and  annually. 

Description  of  respondents:  Surface 
coal  mining  operators. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  30,093. 

Annual  Burden  Hours:  736.384. 

Bureau  clearance  officer  Richard  L 
Wolfe  202-343^143. 

Dated:  July  26. 1991. 
Andrsw  F.  DeVIto, 

Acting  Chief  Division  of  Technical  Services. 
[FR  Doc.  91-22994  Filed  9-24-91;  8:45  am) 
MtUNQ  COOC  UtO-OMI 


INTERNATIONAL  TRADE 
COMMISSION 

Ilnveetig«tk>n«  No*.  701-TA-30« 
PreUminary  and  731-TA-S26  Prafcninary 

Bulk  Ibuprofen  From  India 
Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  167lb(a)  and 
1673b(a)],  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  India  of  ibuprofen  in  bulk 
form,  provided  for  in  subheading 
2916.39.15  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  India  and  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  July  31, 1991,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Ethyl 
Corporation,  Richmond,  VA,  alleging 
that  an  industry  in  the  United  States  Is 
materially  injured  by  reason  of 
subsidized  and  LTFV  imports  of  bulk 
ibuprofen  from  India.  Accordingly, 
effective  July  31, 1991,  the  Commission 
instituted  countervailing  duty 
investigation  No.  701-TA-308 
(Preliminary)  and  antidumping 
investigation  No.  731-TA-S26 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 


■  The  record  is  defiDed  in  207.2(0  of  Ih* 
Commisiion's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0).     • 
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Trade  Commission.  VVashington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  August  7. 1991  (56  FR 
37571).  The  conference  was  held  in 
Washington.  DC.  od  August  21. 1991. 
and  all  persons  whq  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  couns^. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Coqimerce  on 
September  16, 1991.  [The  views  of  the 
Commission  are  contained  in  USITC 


tember  1991). 
fen  from  India: 
e  Commission  in 
Ol-TA-308  and 
nary)  Under  the 


Publication  2428  ( 

entitled  "Bulk  ibupi 

Determinations  of  t 

Investigations  Nos. 

731-TA-S26  (Prelim 

Tariff  Act  of  1930,  Tjogether  With  the 

Information  Obtained  in  the 

Investigations." 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  September  1^.  1991 
|FR  Doc  91-23090  File  i  9-24-91:  8:45  am) 
MIXING  cooe  Tmo-m-m 


(Investigation*  Nos.  ?31-TA-474  and  475 
(F«nal)J 

Crofn«-Plated  Lug  Huts  From  the 
People's  Republic  M  China  and  Taiwan 

Determinations 

On  the  basis  of  tJ  e  record  •  developed 
in  the  subject  inves  igations.  the 


Commission  unani: 
pursuant  to  section 
Act  of  1930  (19  U.S. 
that  an  industry  in 
materially  injured 


kously  determines,* 

'35(b)  of  the  Tariff 

:.  1673d(b))  (the  act), 

le  United  States  is 

reason  of  imports 


from  the  People's  R  'public  of  China  and 
Taiwan  of  chrome-]  lated  lug  nuts, 
provided  for  in  sub  leading  7318.16.00  of 
the  Harmonized  Ta 
United  States,  that 


iff  Schedule  of  the 
lave  been  found  by 
the  Department  of  Commerce  to  be  sold 


at  less  than  fair 


in  the  United  States 
value  (LTFV). 

Background 

The  Commission 
investigations  effec : 
following  prelimina  ry 
the  Department  of 
imports  of  chrome-] 
the  subject  countries 
LTFV  within  the 
733(a)  of  the  act  (IS 
Notice  of  the  institi  tion 
Commission's  invei  ligations 
public  hearing  to 


miianmg  ( 


ib< 


'  The  record  i«  deflnec 
Commiision't  Rules  of 
CFR  207.2(0). 

'  Commiuioner  Rohr  ^ol  participating. 


instituted  these 
ive  April  18, 1991. 
determinations  by 
<  :ommerce  that 
ilated  lug  nuts  from 
were  being  sold  at 
of  section 
U.S.C.  1673b(a)). 
of  the 

and  of  a 
held  in  connection 


in  207.2(0  of  the 
practice  and  Procedure  (19 


therewith  was  given  by  posting  copies  of 
the  notices  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington.  DC.  and  by 
publishing  the  notices  in  the  Federal 
Register  of  May  a  1991  (56  FR  21390] 
and  June  19, 1991  (56  28169).  The  hearing 
was  held  in  Washington,  DC.  on  August 
1. 1991.  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  13. 1991.^e  views  of  the 
Commission  are  com&ined  in  USITC 
Publication  2427  (September  1991). 
entitled  "Chrome-Plated  Lug  Nuts  from 
the  People's  Republic  of  China  and 
Taiwan:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-474  and  475  (Final)  Under  the  Tariff 
Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigations." 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  September  13, 1991. 
[FR  Doc  91-23091  Filed  9-24-91;  8:45  am) 

BtLLMQ  COOE  7D20-02-M 


[Investigation  Na  337-TA-326] 

Decision  Not  to  Review  an  Initial 
Determination  Designating  the 
Investigation  "More  Complicated" 

In  the  Matter  of  Certain  Scanning  Multiple- 
Beam  Equalization  Systems  for  Chest 
Radiography  and  Components  Thereof. 

agency:  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  initial  determination  (Order  No. 
24)  designating  the  above-captioned 
investigation  "more  complicated.". 
FOR  FURTHER  INFORMATION  CONTACT: 
P.N.  Smithey,  Esq..  Office  of  the  General 
Counsel  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission  TDD  terminal  on  202-205- 
1810. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  subject  investigation  is  being 
conducted  to  determine  whether  Oldelft 
Corporation  of  America,  Delft 


Instruments  Medical  Imaging  B.V.,  and 
BV  Optische  Industries  "De  Oude  Delft" 
(collectively  "respondents")  have 
violated  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  in  the  importation 
or  sale  of  certain  scanning  multiple- 
beam  equalization  systems  for  chest 
radiography  and  components  thereof. 
The  respondents  are  accused  of  direct, 
contributory,  or  induced  infringement  of 
multiple  apparatus  or  method  claims  of 
U.S.  Letters  Patents  4,953,189  and 
4,953,192.  Complainant  Hologic,  Inc.  is 
the  owner  or  exclusive  licensee  of  the 
aforesaid  patents.  See  56  FR  8215  (Feb. 
27, 1991). 

On  August  20, 1991,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
an  initial  determination  ("ID")  (Order 
No.  24)  declaring  the  investigation 
"more  complicated"  in  light  of  the 
complexity  of  the  technology  at  issue 
and  the  need  for  extensive  trial 
preparation.  (See  19  CFR  210.53(c)  and 
210.59(a)  (1991).) 

On  August  27. 1991,  the  respondents 
petitioned  for  review  of  the  ID.  On 
September  4, 1991,  the  complainant  and 
the  Commission  investigative  attorneys 
filed  responses  opposing  the  granting  of 
the  petition. 

After  considering  the  arguments  of  the 
parties,'  the  Commission  determined 
not  to  review  the  ID.*  By  virtue  of  the 


'  Copies  of  the  ID  were  served  on  other 
government  agencies  for  comment  pursuant  to  19 
CFR  210.53(e)  (1991).  No  agency  comments  were 
Tiled  in  response. 

*  On  September  9. 1991.  respondents  moved  to  file 
a  reply  submission  to  rebut  complainant  Hologic's 
assertions  on  certain  issues.  See  Respondents' 
Motion  For  l.eave  to  File  a  Reply  and  Reply  to 
Complainants'  Opposition  to  Respondents'  Petition 
For  Review  by  the  Commission  of  Order  No.  24 
Designating  This  Investigation  "More  Complicated" 
(Motion  No.  326-35C).  Complainant  Hologic  and  the 
Commission  investigative  attorneys  opposed  the 
granting  of  this  motion.  Hologic  also  moved  for 
Commission  consideration  of  its  rebuttal  to  certain 
assertions  in  respondents'  proposed  reply 
submission,  in  the  event  that  the  Commission 
determined  to  accept  respondents'  submission.  See 
Complainant's  Motion  for  Leave  to  File  a  Reply  to 
Respondents'  Motion  for  l*ave  to  File  a  Reply  and 
Reply  to  Complainant's  Opposition  to  Respondents" 
Petition  for  Review  by  the  Commission  of  Order  No. 
24  Designating  This  Investigation  "More 
Complicated"  (Motion  No.  236-36C);  Commission 
Investigative  Staffs  Opposition  to  Respondents' 
Motion  for  Leave  to  File  a  Reply  to  Complainant's 
Opposition  to  Respondents'  Petition  for  Review  of 
Order  No.  24. 

The  Commission  denied  respondents'  Motion  No 
326-3SC  and  did  not  consider  respondents'  reply 
submission  in  reaching  a  determination  on  whether 
to  review  the  ID.  Hologic's  Motion  No.  326-236C  for 
Commission  consideration  its  rebuttal  was  thus 
rendered  moot  The  Commission  concluded  that  tht 
merits  of  the  assertions  in  respondents'  reply 
submission  and  in  Hologic's  rebuttal  were  not 
properly  before  the  Commission  in  the  absence  of 
any  findings  or  conclusions  on  those  issues  in  the 
ID.  (The  Commission  applied  the  same  reasoning  to 

Continued 
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Commission's  decision  not  to  review  the 
ID,  it  has  become  the  Commission's  final 
determination  on  designating  the 
investigation  "more  complicated."  See 
19  CFR  210.53(h)  (1991) 

As  a  result  of  the  investigation  being 
declared  "more  comphcated,"  the  AL)'s 
administrative  deadline  for  issuing  an  ID 
on  permanent  relief  has  been  extended 
to  April  27. 1992.  See  19  CFR  210.53(a) 
(1991).  The  Commission's  statutory 
deadline  for  concluding  the  investigation 
has  been  extended  to  August  27, 1992. 
See  19  U.S.C.  1337(b)(1).  See  also  19  CFR 
210.S9(a). 

Public  Inspection 

Nonconfidential  copies  of  the 
following  documents  are  available  for 
public  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Docket  Section— Room  112, 
Washington,  DC  20436,  telephone  202- 
205-2000;  the  ID  (Order  No.  24);  the 
motion  addressed  in  the  ID  (Motion  No. 
326-28 — Complainant  Hologic's  Motion 
for  Stay  of  Proceeding,  or  AJtematively, 
for  Designation  of  Proceeding  as  "More 
Complicated"*  *  *);  respondents' 
petition  for  review  of  the  ID;  the 
responses  opposing  the  petition  for 
review;  Orders  Nos.  20, 22.  and  23 
(discussed  in  the  ID,  the  petition,  or  the 
responses);  and  the  motions  and 
responses  referred  to  in  footnote  2  of 
this  notice. 

Issued:  September  19, 1991. 

By  Order  of  the  Commission. 
Kenneth  R.  Maaon. 
Secretary. 
(FR  Doc.  91-23093  FUed  9-24-91;  8:45  amj 

BILUNQ  COOC  7020-02-M 


Determination;  Silicon  Matal  From 
Argentina  Investigation  No.  731-TA- 
470  (Final) 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1673d(b))  (the  act), 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Argentina  of  silicon  metal  '  that 


the  factual  and  legal  arguments  on  those  itsaes  in 
reapondents'  petitkn  for  review  and  Hotogic's 
response  to  the  petition.) 

>  The  record  U  defined  in  |  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

*  The  merchandise  covered  by  this  investigation 
is  silicon  metal  containing  at  least  9S.00  but  less 
than  99.99  percent  of  silicon  by  weight.  Sihcon  metal 
is  provided  for  In  subheadings  2804.89.10  and 
2804.09.50  of  the  Harmonized  Tariff  Schedule  of  the 


have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  March  27, 1991, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  silicon  metal  from  Argentina 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  act  (19 
U.S.C.  1673b(b)).  Notice  of  the  institution 
of  the  Commission's  final  investigation 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notices  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC  and  by  publishing  the 
notices  in  the  Federal  Register.  The 
hearing  was  held  in  Washington,  DC  on 
April  25, 1991,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  September 
19, 1991.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2429 
(September  1991),  entitled  "Silicon 
Metal  from  Argentina:  Determination  of 
the  Commission  in  Investigation  No. 
731-TA-470  (Final)  Under  the  Tariff  Act 
of  1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  September  2a  1991. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc  23092  Filed  0-24-01;  8:4S  am] 
MUJNa  COOC  Toas-M-M 

Ibiveetlgatlon  No.  337-TA-330] 

Certain  Computer  System  State  Save/ 
Restore  Software  and  Associated 
Backup  Power  Supplies  for  use  in 
Power  Outages  of  investigation 

AQENCV:  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  19, 1991,  under  section  337  of  the 
Tariff  Act  of  1930,  as  amended.  19  U.S.C. 
1337,  on  behalf  of  Universal  Vectors 


United  States  (HTS)  as  a  chemical  product  but  is 
commonly  referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing  by  weight  not 
less  than  90.09  percent  of  silicon  and  provided  for  In 
subheading  2804.6ixn  of  the  HTS)  ie  not  subject  to 
this  investigation. 


Corporation,  580  Hemdon  Parkway, 
Suite  400,  Hemdon,  Virginia  22070.  The 
complaint  was  amended  on  August  30, 
1991  and  September  12, 1991.  The 
complaint,  as  amended,  alleges  a 
violation  of  section  337  in  the 
importation  into  the  United  States  and 
the  sale  within  the  United  States  after 
importation  of  computer  system  state 
save/restore  software  and  associated 
backup  power  supphes  for  use  in  power 
outrages  by  reason  of  alleged  direct, 
induced,  and  contributory  infringement 
of  at  least  claims  1,  3.  6.  7.  8, 9. 10. 13, 14, 
and  18  of  U.S.  Letters  Patent  4,763,333 
and  that  an  industry  in  the  United  States 
exists  or  in  the  process  of  being 
established  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADORESSCS:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  pjn.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  room  112. 
Washington,  DC  20436,  telephone  202- 
205-1802.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

FOR  rURTHCR  INFORMATION  CONTACT: 

Linda  C.  Odom.  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

AUTNORtTV:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  S  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.12. 

SCOPE  OF  mVESTIOATION:  Having 
considered  the  complaint  as  amended, 
the  U.S.  International  Trade 
Commission,  on  September  17, 1991 

Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1030.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  computer  system 
state  save/restore  software  and 
associated  backup  power  supplies  for 
use  in  power  outages  by  reason  of 
alleged  direct,  induced,  or  contributory 
infringement  of  claims  1,  3,  6,  7,  8, 9. 10, 
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13. 14  or  18  of  U.S.  U  tters  Patent 
4.763.333,  and  wheth  ir  an  industry  in  the 


United  States  exists 
of  being  established 


3r  is  in  the  process 
as  required  by 


subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  foil  )wing  are  hereby 
named  as  parties  up(  tn  which  this  Notice 
of  Investigation  shall  be  served: 

(a)  The  complainant  is:  Universal 
Vectors  Corporation]  580  Hemdon 
Parkway,  Suite  400,  Hemdon,  Virginia 
22070. 

(b)  The  respondents  are  the  following 
companies  alleged  td  be  in  violation  of 
section  337,  and  the  parties  upon  which 
the  complaint  is  to  be  served: 

Astec  (BSR)  PLC  2ni  Floor  Kaiser 
Estate,  Phase  2.  51  Man  Yue  Street, 
Hunghom,  Kowloon.  Hong  Kong. 

Emerson  Electric  Co4  8000  W. 
Florissant.  P.O.  Bok  4100,  St.  Louis. 
Missouri  &3136-65M. 

(c)  Linda  C.  Odom  Esq..  OfTice  of 
Unfair  Import  Invest  gations,  U.S. 
International  Trade  I  Commission,  500  E 
Street,  SW..  Room  4C  IP,  Washington, 
DC  20438,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and     [ 

(3)  For  the  investimtion  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  Inteijnational  Trade 
Commission,  shall  designate  the 
presiding  administra|ive  law  judge. 

Responses  to  the  cpmplaint  and  the 
Notice  of  Investigation  must  be 
submitted  by  the  naified  respondents  in 
accordance  with  §  2l0.21  of  the 
Commission's  Interii  i  rules  of  practice 
and  procedure,  19  CI  R  210.21.  Pursuant 
to  §  S  201.16(d)  and  2 10.21(a)  of  the 
Commission's  rules,  19  CFR  S  201.16(d) 
and  210.21(a),  such  riisponses  will  be 
considered  by  the  C(  mmission  if 
received  not  later  thi  in  20  days  after  the 
date  of  service  of  the  complaint  and  this 
Notice  of  Investigation.  Extensions  of 
time  for  submitting  ri'sponses  to  the 
complaint  and  Notici!  of  Investigation 
will  not  be  granted  u  [iless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  Notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  oontest  the 
allegations  of  the  conplaint  and  this 
Notice,  and  to  authorize  the 
administrative  law  jidge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  fiid  the  facts  to  be  as 
alleged  in  the  complaint  and  this  Notice, 
and  to  enter  both  an  initial 
determination  and  alfmal  determination 
containing  such  rmdings,  and  may  result 
in  the  issuance  of  a  Imited  exclusion 


order,  or  a  cease  and  desist  order,  or 
both,  directed  against  such  respondent. 

Issued:  September  16, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[PR  Doc  91-23094  Filed  »-24-91:  a-45  am] 

WLUNO  COOC  702»-0>-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-353X] 

The  Pigeon  River  Railroad  Co.— 
Abandonment  Exemption — LaGrange 
and  Noble  Counties,  IN 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904,  the  abandonment 
by  The  Pigeon  River  Railroad  Company 
of  its  5-mile  stub-ended  rail  line 
between  mileposts  131.8  and  136.8  in 
LaGrange  and  Noble  Counties,  IN, 
subject  to  environmental  and  standard 
labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
25, 1991.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  October  7, 1991,  petitions  to  stay 
must  be  filed  by  October  10, 1991,  and 
petitions  for  reconsideration  must  be 
filed  by  October  21, 1991.  Requests  for  a 
public  use  condition  must  be  filed  by 
October  7, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-353X  to: 

(1)  O^ice  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Carl  M. 
Miller,  Miller.  Harper  &  Rorick,  2270 
Lake  Avenue,  suite  270,  Fort  Wayne. 
IN  46805. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar  (202)  275-7245.  TDD 
for  hearing  impaired:  (202)  275-1721. 
SUPPtXMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 


■  See  Exempt  of  Rail  Abandonment — OfTers  for 
Finan.  Assist..  4  ICC.  Zd  164  (1987). 


289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

Decided:  September  17. 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  Jr., 
Secretary. 
(FR  Doc.  91-23082  Filed  9-24-91;  8:45  am] 

BtLLNM  COOC  703S-01-M 


DEPARTMENT  OF  JUSTICE 
[  AAG/A  Order  Na  52-91  ] 

Privacy  Act  of  1974;  New  System  of 
Record 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  given  that  the  Department  of 
Justice,  Office  of  the  Inspector  General 
(OIG),  proposes  to  establish  a  new 
system  of  records  entitled,  "Office  of  the 
Inspector  General  Record  Index 
(JUSTlCE/OIG-001)."  Information  in 
this  system  related  to  matters  for  which 
the  Inspector  General  has  responsibility 
pursuant  to  the  Inspector  General  Act  of 
1978.  5  U.S.C.  App.,  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988.  Responsibilities  include  auditing, 
inspecting,  and  investigating 
Departmental  programs  and  operations 
with  an  objective  to  promote  economy, 
efficiency,  and  effectiveness  in  the 
administration  of  such  programs  and 
operations  and  to  prevent  and  detect 
fraud,  waste,  and  abuse  in  such 
programs  and  operations.  This  system 
covers  records  relating  to  OIG 
investigations  of  appropriate  individual 
and  entities  (identified  in  the  system 
description  below).  A  rule  document 
promulgating  exemptions  for  the  system 
appears  in  the  Proposed  Rules  Section  of 
today's  Federal  Register. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  provided  a  30- 
day  period  in  which  to  comment  on  the 
routine  uses  of  a  new  system;  the  Office 
of  Management  and  Budget  (OMB), 
which  has  oversight  responsibilities 
under  the  Act,  requires  that  it  be  given  a 
60-period  in  whiclrthe  review  the 
system. 

Therefore,  please  submit  any 
comments  by  October  25, 1991.  The 
public,  OMB  and  Congress  are  invited  to 
send  written  comments  to  Patricia  E, 
Neely,  Staff  Assistant,  Systems  Policy 
Staff,  Information  Resources 
Management,  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530  (Room  1103. 
Chester  Arthur  Building). 
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In  accordance  with  Privacy  Act 
requirements,  the  Department  of  Justice 
has  provided  a  report  on  the  proposed 
system  to  0MB  and  the  Congress. 

Dated:  September  6. 1991. 
Hany  H.  FUckinger. 

Assistant  Attorney  General  for 
Administration, 

JliSnCE/OIGMWI 

SYSTEM  name: 

Office  of  the  Inspector  General 
Record  Index  (JUSTICE/OIG-001). 

SV8TEM  LOCATKM: 

U.S.  Department  of  Justice.  10th  and 
Constitution  Avenue.  NW,  Washington, 
DC.  20530. 

CATEQORIES  OF  INOtVIOUALJ  COVERED  BY  THE 
SYSTEM: 

In  connection  with  its  investigative 
duties.  Ihe  Office  of  the  Inspector 
General  (OIG)  will  maintain  records  on 
the  following  categories  of  individuals: 

a.  Individuals  or  entities  who  are  or 
have  been  the  subject  of  inquiries  or 
investigations  conducted  by  the  OIG 
including  current  and  former  employees 
of  the  Department  of  Justice,  current  and 
former  consultants,  contractors,  and 
subcontractors  with  whom  the 
Department  has  contracted  and  their 
employees,  grantees  to  whom  the 
Department  has  awarded  grants  and 
their  employees,  and  such  other 
individuals  or  entities  whose 
association  with  the  Department  relates 
to  alleged  violation(s)  of  the 
Department's  rules  of  conduct,  the  Civil 
Service  merit  system,  and/or  criminal  or 
civil  law,  which  may  affect  the  integrity 
or  physical  facilities  of  the  Department 
of  Justice. 

b.  Individuals  who  are  witnesses; 
complainants;  confidential  or 
nonconfidential  informants;  and  parties 
who  have  been  identified  by  the  OIG  or 
by  other  agencies,  by  constituent  units 
of  the  Department  of  Justice,  or  by 
members  of  the  general  public  as 
potential  subjects  of  or  parties  to  an 
investigation  under  the  jurisdiction  of 
the  OIG. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  investigations 
including: 

a.  Letters,  memoranda,  and  other 
documents  citing  complaints  or  alleged 
criminal,  civil,  or  administrative 
misconduct. 

b.  Investigative  files  which  include: 
Reports  of  investigations  to  resolve 
allegations  of  misconduct  or  violations 
of  law  with  related  exhibits,  statements, 
affidavits  or  records  obtained  during 
investigations;  prior  criminal  or 
noncriminal  records  of  individuals  as 


they  relate  to  the  investigations;  reports 
from  or  to  other  law  enforcement 
bodies;  information  obtained  from 
informants  and  identifying  date  with 
respect  to  such  informats;  nature  of 
allegations  made  against  suspects  and 
identifying  data  concerning  such 
subjects;  and  public  source  materials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Inspector  General  Act  of  1978,  5 
U.S.C.  App.,  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988. 

purfose: 

The  Office  of  the  Inspector  General 
(OIG)  for  the  Department  of  Justice  will 
maintain  this  system  of  records  in  order 
to  conduct  its  responsibilities  pursuant 
to  the  Inspector  General  Act  of  1978,  5 
U.S.C.  App.,  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988.  The  OIG  is  statutorily  directed  to 
conduct  and  supervise  investigations 
relating  to  programs  and  operations  of 
the  Department  of  Justice,  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of  such  programs 
and  operations,  and  to  prevent  and 
detect  fraud,  waste,  and  abuse  in  such 
programs  and  operations.  Accordingly, 
the  records  in  this  system  are  used  in 
the  course  of  investigating  individuals 
and  entities  suspected  of  having 
committed  illegal  or  unethical  acts  and 
in  conducting  related  criminal 
prosecutions,  civil  proceedings,  or 
administrative  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCtUDINO  CATEOORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  as  follows: 

a.  In  the  event  that  records  indicate  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  order  pursuant 
thereto,  or  if  records  indicate  a  violation 
of  potential  violation  of  a  contract,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal, 
state,  local,  foreign,  or  international 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  enforcing  or  implementing 
such  statute,  rule,  regulation,  or  order,  or 
with  enforcing  such  contract 

b.  A  record  may  be  disclosed  to  a 
Federal,  State,  local,  foreign,  or 
international  agency,  or  to  an  individual 
or  organization  when  necessary  to  ehcit 
information  which  will  assist  an 
investigation,  inspection,  or  audit. 

c.  A  record  may  be  disclosed  to  a 
Federal,  State,  local,  foreign,  or 


international  agency  maintaining  civil, 
criminal,  or  other  relevant  information  if 
necessary  to  obtain  information  relevant 
to  an  OIG  decision  concerning  the 
assignment  hiring,  or  retention  of  an 
individual,  the  issuance  or  revocation  of 
a  security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  the  letting 
of  a  contract,  or  the  issuance  or 
revocation  of  a  license,  grant,  or  other 
benefit. 

d.  A  record  may  be  disclosed  to  a 
Federal.  State,  local,  foreign,  or 
international  agency  in  response  to  its 
request  in  cormection  with  the 
assignment  hiring,  or  retention  of  an 
individual,  the  issuance  or  revocation  of 
a  security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  letting  of 
a  contract,  or  the  issuance  or  revocation 
of  a  Ucense,  grant  or  other  benefit  by 
the  requesting  agency  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

e.  A  record  may  be  disclosed  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member's  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of,  and  the  request  of,  the 
individual  who  is  the  subject  of  the 
record. 

f.  Relevant  records  may  be  disclosed 
to  an  administrative  forum,  including  Ad 
Hoc  forums,  which  may  or  may  not 
include  an  Administrative  Law  Judge, 
and  which  may  or  may  not  convene 
public  hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  National  Labor 
Relations  Board,  or  other  agencies  with 
similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  the  subject  of  OIG 
investigations  and/or  who  are  covered 
by  this  system,  including  (but  not  hmited 
to)  decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  the  initiation  of 
debt  collection  activity,  disciplinary 
and/or  other  appropriate  personnel 
actions,  and/or  other  law  enforcement 
related  actions,  where  appropriate. 

g.  A  record  may  be  disclosed  to  the 
National  Archives  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

FOUaES  AND  FRACnCES  FOR  STORING, 
RETRIEVWO,  ACCESSING,  RETAINING,  AND 
DISFOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
manually  in  file  jackets  and 
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electronically  in  offi 
equipment. 


Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25,  1991  /  Notices 

t 


retrievabiuty: 

Entries  are  arrang(  d 
and  are  retrieved  wi  h 
surnames  of  the  indi  nduals 
this  system  of  recorc  s 


SAFEQUAROS: 

Information  is  stoi^d 
filing  cabinets,  and 
equipment  in  securei 
guarded  buildings 
authorized,  screenec 
records  are  in  locket 
safes  and  can  be 
combination  formula 
are  required  to  acce;  s 
data. 


automation 


alphabetically 
reference  to  the 
covered  by 


in  safes,  locked 
dffice  automation 
rooms  or  in 

is  used  only  by 
personnel.  Manual 
cabinets  or  in 
by  key  or 
only.  Passwords 
the  automated 


and 


ace  essed 


RETCirnON  AND  OtSM>S|lL: 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  ScHedule  22. 

SYSTEM  MANAOEW(«)  ABO  ADDRESS: 

Office  of  the  Genetal  Counsel,  Office 
of  the  Inspector  General.  Department  of 
Justice,  10th  and  Coilstitution  Avenue 
IVW,  Washington,  D  :  20530. 


NOTIFICATSON  PROCEDtflE: 

Address  inquiries 
Manager  listed  aboA^ 


to  the  System 


RECORDS  ACCESS  PROC  EDURES: 


The  major  part  of 


his  system  is 


exempted  from  this  i  equirement 


pursuant  to  5  U.S.C. 
{kK2).  To  the  extent 


552aU)(2).  (k)(l). 
that  this  system  of 


records  is  not  subjet  t  to  exemption,  it  is 


subject  to  access.  A 


exemption  shall  be  i  lade  at  the  time  a 


request  for  access  is 


for  access  to  record!  contained  in  this 
system  shall  be  mad  b  in  writing,  with 
the  envelope  and  th(  •  letter  clearly 
marked  "Ptivacy  Ac  :ess  Request" 
Include  in  this  reque  »t  the  full  name  of 
the  individual  invoh  ed.  his  or  her 
current  address,  dat  j  and  place  of  birth, 


notarized  signature, 


determination  as  to 


received.  A  request 


and  any  other 


identifying  number  or  information  which 
may  be  of  assistanci  ( in  locating  the 
record.  The  requeste  r  shall  also  provide 
a  return  address  for  transmitting  the 
information.  Access  requests  shall  be 
directed  to  the  System  Manager  listed 
above. 

CONTESTINa  RECORD  P  lOCEOURES: 

The  major  part  of  this  system  is 
exempted  from  this  requirement 
pursuant  to  5  U.S.C  552a{j)(2),  (k)(l),  or 
|k)(2).  To  the  extent  that  this  system  of 
record.-!  is  not  subjei  ;t  to  exemption,  it  is 
subject  to  access  and  contest.  A 


determination  as  to 


exemption  shall  be 


made  at  the  time  a  lequest  for  contest  is 


received.  Requesters  shall  direct  their 
request  to  the  System  Manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reason  for  contesting  it,  and  the 
proposed  amendment  to  the  information. 

RECORD  SOURCE  CATEOORIES: 

The  subjects  of  investigations; 
individuals  with  whom  the  subjects  of 
investigations  are  associated;  current 
and  former  Department  of  Justice 
officers  and  employees;  Federal.  State, 
local  and  foreign  law  enforcement  and 
non-law  enforcement  agencies;  private 
citizens;  witnesses;  confidential  and 
nonconfidential  informants;  and  public 
source  materials. 

SYSTEMS  EXEMTTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACR 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4).  (d).  (e)(1).  (2).  (3).  (5)  and  (8),  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2].  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3). 
(d).  and  (e)(1).  pursuant  to  subsections 
(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c)  and 
(e)  and  have  been  published  in  the 
Federal  Register. 
[FR  Doc  91-22934  Filed  9-24-91;  8:45  am) 

BUUNO  CODE  4410-01 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcli  Act  of  1984— 
CAD  Framework  Initiative,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  CAD 
Framework  Initiative.  Inc.  ("CFI")  on 
August  12, 1991.  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  certain 
changes  in  the  membership  of  CFI.  The 
additional  written  notification  was  filed 
for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act, 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circtunstances. 

On  December  30, 1988,  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7, 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13, 1989  (54  FR  10458).  A 
correction  to  this  notice  was  published 
on  April  20, 1989  (54  FR  16013).  On  May 
17. 1989,  CFI  filed  an  additional  written 


notification.  The  Department  published 
a  notice  in  response  to  this  additional 
notification  on  June  22, 1989  (54  FR 
26265).  A  correction  to  the  June  22, 1989 
notice  was  published  on  August  4, 1989 
(54  FR  32141);  a  further  correction  was 
published  on  August  23, 1989  (54  FR 
35091).  On  August  16. 1989,  CFI  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in 
response  to  this  additional  notification 
on  September  21. 1989  (54  FR  38912).  CFI 
filed  a  further  additional  notification  on 
November  15, 1989.  The  Department 
published  a  notice  in  response  to  the 
further  additional  notification  on 
January  la  1990  (55  FR  925).  On 
February  15. 1990,  CFI  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in 
response  to  the  further  additional 
notification  on  April  23, 1990  (55  FR 
15295). 

CFI  filed  an  additional  notification  on 
May  15. 1990.  The  Department  published 
a  notice  in  response  to  the  additional 
notification  on  June  29, 1990  (55  FR 
26792).  CFI  filed  an  additional 
notification  on  August  16  1990.  The 
Department  published  a  notice  in 
response  to  the  additional  notification 
on  September  18, 1990  (55  FR  38417).  CFI 
filed  an  additional  notification  on 
October  22. 1990.  The  Department 
published  a  notice  in  response  to  the 
further  additional  notification  on 
December  10. 1990  (55  FR  50786).  On 
January  25, 1991.  CFI  filed  an  additional 
written  notification.  The  Department 
published  a  notice  in  response  to  the 
further  additional  notification  on  March 
25. 1991  (56  FR  12387).  CH  filed  an 
additional  notification  on  April  22. 1991. 
The  Department  published  a  notice  in 
response  to  the  further  additional 
notification  on  May  23. 1991  (56  FR 
23722). 

The  purpose  of  this  notification  is  to 
disclose  certain  changes  in  membership 
of  CFI.  The  changes  consist  of  the 
following:  (1)  The  addition  of  Corporate 
Members:  Sharp  Research  Corporation. 
Matsushita  Electric  Industries  Co.,  Ltd.. 
LSI  Logic  Corporation.  Zuken,  and 
Dazix,  and  Intergraph  Company;  (2) 
Compass  Tech,  Inc.,  a  Corporate 
Member,  is  now  listed  as  Compass 
Design  Automation/VSLI;  (3)  Nixdorf 
Computer  AG.  a  Corporate  Member,  is 
now  listed  as  Siemens 
Informationssysteme  AG;  and  (4) 
InterAct  Corp.  has  not  renewed  its 
Corporate  membership  in  CFL 
Joseph  R  Widrau. 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  91-22997  Filed  9-24-91:  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
1991  Horizontal  Well  Production 
Logging  Program  Joint  Research  and 
Development  Venture 

Notice  is  hereby  given  that,  on  August 
27, 1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301,  et.  seq.  (the  "Act"), 
Marathon  Oil  Company  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  a  joint  venture  to 
conduct  research  and  development  in  a 
horizontal  well  production  logging 
program  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b] 
of  the  Act,  the  identities  of  the  parties  to 
the  venture  and  its  general  areas  of 
planned  activity  are  given  below: 

Members 

Marathon  Oil  Company,  P.O.  Box  269. 

Littleton,  CO  80160-0269. 
Agip  SPA/TEOP,  Via  Europa  44, 

Cologno  Monzese.  20093  Milano.  Italy. 
Computalog  Wireline  Products,  Inc., 

7449  Winscott  Road,  Fort  Worth,  TX 

76126. 
Elf  Aquitaine,  64018  Pau,  Pau  Cedex, 

France. 
Japan  National  Oil  Corp.,  2-2,  Hamada 

1-Chome,  Chiba-hi.  Chiba-Ken,  260 

Japan. 
Saga  Petroleum  a.s..  P.O.  Box  490, 1301 

Sandvika,  Norway. 

The  program  is  open  to  any  other 
corporation  or  other  entity.  The  venture 
will  have  a  duration  of  approximately 
five  months  and  terminate  30  days 
thereafter.  Information  regarding 
participation  in  the  venture  may  be 
obtained  by  contacting  Marathon  Oil 
Company. 

The  objective  of  the  1991  Horizontal 
Well  Production  Logging  Program  is  to 
undertake  cooperative  research, 
development,  and  experimentation  using 
Marathon's  production  logging  flow  loop 
used  to  generate  data  useful  for  typical 
oil  and  gas  wells,  and  to  determine  the 
response  of  a  conventional  logging  tool 
to  a  wide  variety  of  oil,  water  and  gas 
flow  conditions.  The  venture  will  engage 
in  all  necessary  activities  to  accomplish 
this  objective  including: 

1.  Collecting,  compiling,  distributing, 
and  sharing  information  and  data 
regarding  procedures  and  methods  of 
logging  horizontal  wells  using  the  flow 
loop;  and 


2.  Conducting  experiments  and  the 
design  of  experiments  to  be  tested 
during  the  program. 

The  venture  became  effective  May  30. 
1991. 

foseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doo.  91-22995  Filed  9-24-91;  8:45  am] 
BILUNQ  COOe  M10-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on  August 
29, 1991.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301,  et  seq.  ( "the  Act"), 
the  participants  in  the  Petroleum 
Environmental  Research  Forum 
( "PERF')  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
membership  of  PERF.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiR^s  to  actual 
damages  under  specified  circumstances. 

Specifically,  the  notifications  stated 
that  the  following  additional  party  has 
become  a  member  of  PERF:  Oryx  Energy 
Company,  18325  Waterview,  Dallas, 
Texas  75252. 

No  other  changes  have  been  made  in 
either  the  participants  or  the  planned 
activities  of  PERF. 

On  February  10, 1986,  PERF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b]  of  the 
Act  on  March  14, 1986  (51  FR  8903).  On 
May  6, 1986,  May  27, 1986.  June  23, 1986, 
February  3, 1989,  March  21, 1989. 
October  31. 1989,  April  19, 1990,  June  25, 
1990,  and  May  13. 1991.  PERF  filed 
additional  written  notifications.  The 
Department  published  notices  in  the 
Federal  Register  in  response  to  these 
additional  notifications  on  June  9, 1986 
(51  FR  20897).  June  19, 1986  (51  FR 
22365),  July  17, 1986  (51  FR  25957).  March 
1,  1989  (54  FR  8607).  April  20. 1989  (54  FR 
16014).  December  8, 1989  (54  FR  50661), 
May  30, 1990  (55  FR  21951),  July  1990  (55 
FR  29432),  and  June  20. 1991  (FR  56 
28416),  respectively. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  91-22996  Filed  9-24-91:  8:45  am) 

noma  cooc  44io-oi-« 


Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  June  28, 1991,  and 
published  in  the  Federal  Register  on  July 
10, 1991,  (56  FR  31423),  Arenol  Chemical 
Corporation,  189  Meister  Avenue, 
Somerville,  New  Jersey  08876,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance 
listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21  Code  of  Federal 
Regulations  1311.42.  the  above  firm  is 
granted  registration  as  an  importer  of 
the  basic  class  of  controlled  substance 
listed  above. 

Dated:  September  12, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  91-23054  Filed  9-24-91;  8:45  am) 

WLUNO  CODE  4410-0»-M 


Manufacturer  of  Controlled 
Substances  Registration;  Janssen,  Inc. 

By  notice  dated  June  28, 1991,  and 
published  in  the  Federal  Register  on  July 
10. 1991.  (56  FR  31423),  Janssen.  Inc..  HC 
02  Box  19250.  Gurabo.  Puerto  Rico 
00658-9629,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


Allentanil  (9737)... 
Sufentanil  (9740) . 
Fentanyl  (9801).... 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
305  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substance  listed  above  is  granted. 
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Dated:  September  12^1981. 
Gene  R.  Haislip, 
Deputy  Assistant  Admikislrator. 


Diversion  Control  Dnig^nforcement 

Administration. 

|FR  Doc.  91-23057  Filec 

MUMS  COOC  MW-M-a 


Manufacturer  of  Cm  itroiled 
Substances  Registrition;  Johnson 
Matthey,  Inc. 


Office  of 
lent 

9-24-81:  8:45  am| 


i 


By  notice  dated  M^y  16, 1991,  and 
published  in  the  Federal  Register  on 
May  28, 1991,  (56  PR  E4096),  Johnson 
Matthey,  Inc.,  Custom  Pharmaceuticals 
Department,  2002  Nojte  Drive.  West 
Deptford  New  ]ersef  06066,  made 
application  to  the  Di  ig  Enforcement 


Administration  to  be 
bulk  manufacturer  o 


of  controlled  substai  ces  listed  below: 


Drug 


Thebaine  (9333)... 
Alfentaml  (9737)... 

Sufentanil  (9740) 

Fentany<  (9801)_.. 


received.  Therefore, 


registered  as  a 
the  basic  classes 


Schedule 


No  comments  or  o  )jection8  have  been 


pursuant  to  section 


303  of  the  Comprehe  isive  Drug  Abuse 
Prevention  and  Cont  rol  Act  of  1970  and 
title  21,  Code  of  Fedi  ral  Regulations, 
§  1301.54(e).  the  Depiity  Assistant 
Administrator  hereb  f  orders  that  the 
application  submitte  i  by  the  above  firm 
for  registration  as  a  )ulk  manufacturer 
of  the  basic  classes  i  >f  controlled 
substances  hsted  abave  is  granted 

Dated:  September  12J 1991 
Gene  R.  Haislip. 

Deputy  Assistant  Adm.  n. 

Diversion  Control.  Dru, ! 

Administration. 

jFR  Doc.  91-23055  FiieiJ  9-24-91:  8:45  am| 

8tUJM6  CODE  441«-0»-Mf 


Importer  of  Controfed  Substances; 
Registration 


Fee  eral 


Texis 


Dug 


By  Notice  dated ) 
published  in  the 
10, 1991  (56  FR  31424) 
Corporation.  8501  K|oPac 
20108&  Austin, 
application  to  the 
Administration  to 
importer  of  dextrop^poxphene 
(non-dosage  forms) 
of  controlled  substafice 
Schedule  IL 

No  comments  or 
received.  Therefore 
1008(a]  of  the  Controlled 
Import  and  Export 


istrator,  Office  of 
Enforcement 


ne  28. 1991.  and 
Register  on  July 
Radian 

Blvd.,  PO  Box 
78720.  made 

Enforcement 
registered  as  an 
bulk 
9273).  a  basic  class 
listed  in 


c  bjections  have  been 
pursuant  to  section 
Substances 
and  in 


/.ct 


accordance  with  title  21  Code  of  Federal 
Regulations  1311.42.  the  above  tirm  is 
granted  registration  as  an  importer  of 
the  basic  class  of  controlled  substance 
listed  above. 
Dated:  September  12. 1991. 

Gene  R.  Hat>^ 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Doc.  91-23052  Filed  9-24-91;  8:45  am) 

BIUJNG  COOC  44te-<l»-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  June  28. 1991,  and 
published  in  the  Federal  Register  on  July 
10. 1991.  (56  FR  31425).  Roberts 
Laboratories.  Inc..  Meridian  Center  III.  6 
Industrial  Way  West.  Eatontown.  New 
Jersey  07724.  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  propiram 
(9649),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21  Code  of  Federal 
Regulations  1311.42.  the  above  firm  is 
granted  registration  as  an  importer  of 
the  basic  class  of  controlled  substance 
listed  above. 

Dated:  September  12. 1991. 

Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Doc.  91-23053  Filed  9-24-91;  8:45  am| 

BOiJNG  CODE  4410-OS-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Refrigeration;  Stepan 
Ctiemical  Co. 

By  notice  dated  May  16, 1991.  and 
published  in  the  Federal  Register  on 
May  28, 1991,  (56  FR  24097).  Stepan 
Chemical  Company,  Natural  Products, 
100  W.  Hunter  Avenue.  Maywood.  New 
Jersey  07607.  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Onjg 

Schedule 

Cocaine  (904t)._ 

tl 

Benzoylecgoni-ne  (9180) 

N 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations. 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacture 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted 

Dated:  September  12. 1991. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

[FR  Doc.  91-23058  Filed  9-24-91:  8:45  am) 

BILUMG  CODE  44lft-0»-M 


Manufacturer  of  CorrtroUed 
Substances  Registration;  Wamer- 
Lamt>ertCo. 

By  notice  dated  July  8, 1991.  and 
published  in  the  Federal  Register  on  July 
16, 1991,  (56  FR  32447).  Warner-Lambert 
Company,  188  Howard  Avenue, 
Holland,  Michigan  49423.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of 
dextropropoxyphene.  bulk  (non-dosage 
forms)  (9273),  a  basic  class  of  controlled 
substance  listed  in  Schedule  H. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations,   • 
§  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 

Dated:  September  12. 1991. 

Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

[FR  Doc.  91-23056  Filed  9-24-91:  8:45  amj 
BIUJNG  CODE  44ia.4t-M 


(Docket  No.  87-541 

Robert  F.  Witek.  D.O.S.:  Revocation  of 
Registration 

On  April  23. 1987.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 


Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Notices 


48583 


Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Robert  F.  Witek. 
D.D.S.  (Respondent)  of  Mt.  Prospect. 
Illinois.  The  Order  to  Show  Cause 
sought  to  revoke  Respondent's  DEA 
Certificate  of  Registration,  AW5065570, 
due  to  the  fact  that  on  June  30, 1986.  the 
State  of  Illinois  Department  of 
Registration  and  Education  suspended 
his  dental  license  and  controlled 
substance  license. 

Respondent  requested  a  hearing  on 
the  issue  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Government  counsel  filed 
a  motion  for  summary  disposition  and 
Respondent's  counsel  submitted  a 
response  to  the  motion.  On  October  5. 
1987,  the  administrative  law  judge 
issued  her  opinion  and  recommended 
decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  suspended  because  his 
State  dental  and  controlled  substance 
licenses  had  been  suspended  by  the 
State  of  Illinois  Department  of 
Registration  and  Education.  Judge 
Bittner  further  recommended  that 
jurisdiction  of  this  matter  be  retained 
pending  final  action  of  the  Illinois 
licensing  authorities,  and  that  upon 
completion  of  state  proceedings,  further 
action  be  taken  regarding  Respondent's 
DEA  registration  as  appropriate.  In  a 
final  order  published  at  Volume  52, 
Federal  Register,  page  47770  (1987),  the 
then-Administrator  adopted  the 
administrative  law  judge's  opinion  and 
recommended  ruling  in  its  entirety,  and 
suspended  Respondent's  DEA 
Certificate  of  Registration  pending  final 
action  by  the  Illinois  Department  of 
Registration  and  Education  regarding 
Respondent's  authority  to  handle 
controlled  substances. 

On  June  19, 1991.  Government  counsel 
filed  a  motion  to  reopen  proceedings 
and  a  motion  for  summary  disposition, 
alleging  that  on  or  about  February  26, 
1990.  the  Illinois  Department  of 
Registration  and  Education  "indefinitely 
suspended  Respondent's  license  to 
practice  dentistry  in  Illinois."  and  that. 
Respondent's  DEA  registration  should 
be  revoked  at  this  time.  On  July  10. 1991. 
Respondent's  counsel  filed  a  response  to 
the  Government's  motions  alleging  that 
the  Department  of  Registration  and 
Education  entered  a  Consent  Order  on 
December  12, 1990,  rather  than  in 
February  of  1990,  and  that  Respondent's 
license  to  practice  dentistry  was  not 
indefinitely  suspended  but  was  restored 
on  probation  contingent  upon 
compliance  with  certain  conditions. 
Respondent  further  contended  that 
although  his  Illinois  controlled 


substance  Ucense  remains  suspended, 
he  may  petition  for  restoration  of  that 
license  two  years  after  commencement 
of  the  probation  of  his  dental  license. 
Respondent  moved  that  the 
Government's  motion  be  denied,  or.  in 
the  alternative,  that  Respondent's  DEA 
registration  remain  suspended  upon  the 
same  terms  as  those  imposed  by  the 
Department  of  Registration  and 
Education. 

The  administrative  law  judge  issued 
her  supplemental  opinion  and 
recommended  decision  on  July  24, 1991 . 
No  exceptions  were  filed  to  Judge 
Bittner's  opinion  and  on  August  26. 1991. 
the  record  was  transmitted  to  the 
Administrator.  The  Administrator  has 
carefully  reviewed  the  entire  record  and 
hereby  enters  his  final  order  in  this 
matter. 

The  administrative  law  judge  agreed 
with  Respondent's  interpretation  of  the 
action  of  the  Department  of  Registration 
and  Education.  Respondent's  license  to 
practice  dentistry  "shall  be  restored  on 
probation  upon  compliance  with" 
certain  conditions.  Further. 
Respondent's  state  controlled  substance 
license  "shall  remain  suspended  for  an 
indefinite  period"  and  "Respondent 
shall  not  be  permitted  to  file  a  Petition 
for  the  Restoration  of  his  Controlled 
Substance  license  for  a  minimum  of  two 
(2)  years  from  the  effective  date  of  the 
probationary  period  imposed  upon  his 
dental  license." 

Judge  Bittner  found  that  the  Drug 
Enforcement  Administration  does  not 
have  the  statutory  authority  under  the 
ControUed  Substances  Act  to  maintain  a 
Certificate  of  Registration  for  a 
practitioner  unless  the  practitioner  is 
authorized  to  dispose  controlled 
substances  by  the  state  in  which  he 
practices.  See.  Clifford  E.  Bigott,  D.M.D.. 
Docket  No.  88-24.  53  FR  28711  (1988); 
Emerson  Emery,  M.D..  Docket  No.  85-46, 
51  FR  9543  (1986).  Judge  Bittner  further 
found  that  it  is  settled  that  when  no  fact 
question  is  involved,  or  when  the  facts 
are  agreed,  no  hearing  is  required,  for 
Congress  does  not  intend  administrative 
agencies  to  perform  meaningless  tasks. 
U.S.  V.  Consolidated  Mines  and 
Smelting  Co..  Ltd..  445  F.2d  432,  453  (9th 
Cir.  1971). 

Judge  Bittner  found  that  there  is  no 
evidence  as  to  whether  Respondent  has 
complied  with  the  conditions  precedent 
to  probationary  restoration  of  his  dental 
license,  and  as  a  result,  no  evidence  as 
to  when  his  probation  will  begin. 
Consequently,  there  is  no  indication 
when  Respondent  will  be  eligible  to 
apply  for  a  controlled  substance  license 
in  Illinois.  Judge  Bittner  concluded  that 
even  if  Respondent  had  met  the 


prerequisites  for  probation  immediately 
upon  entry  of  the  consent  order,  he 
could  not  apply  for  an  Illinois  controlled 
substance  license  before  December  1992. 
and  Respondent  is  not  eligible  for  DEA 
registration  until  his  state  authority  to 
handle  controlled  substances  is 
restored. 

The  administrative  law  judge 
concluded  that  given  the  length  of  time 
before  Respondent  will  be  eligible  to 
apply  for  an  Illinois  controlled 
substance  license,  there  is  no  purpose  to 
be  served  by  either  a  continuing 
suspension  of  his  DEA  registration  or 
retention  of  jurisdiction  in  this 
proceeding.  As  a  result.  Judge  Bittner 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked 
and  any  pending  applications  be  denier^ 
The  Administrator  adopts  the 
supplemental  opinion  and  recommended 
decision  of  the  administrative  law  judge 
in  its  entirety. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AW5065570, 
previously  issued  to  Robert  F.  Witek, 
D.D.S.,  be,  and  it  hereby  is.  revoked,  and 
any  pending  applications  for 
registration,  be.  and  they  hereby  are 
denied.  This  order  is  effective  upon 
September  25, 1991. 

Dated:  September  17. 1991. 
Rol>ert  C  Bonner, 

Administrator  of  Drug  Enforcement. 
(FR  Doc.  91-23059  Filed  9-24-91;  8:45  am) 

BtLUNG  CODE  441IHIMt 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Alta  Timber  Co.,  et  a!.;  Certifications 
of  EligibiKty  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  U. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
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determination  of  th(  i  date  on  which  total 
or  partial  separatioi  is  began  or 
threatened  to  begin  and  the  subdivision 
of  the  finn  involved 

The  petitioners  oi  any  other  persons 
showing  a  substant  al  interest  in  the 
subject  matter  of  th<  >  investigations  may 
request  a  public  he£  ring,  provided  such 
request  is  filed  in  w  -iting  with  the 
Director,  Office  of  1  rade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  October  15, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  15, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  9th  day  of 
September,  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitiooef  (U  lioo/Workors/Firm) 


Location 


Date 
received 


Dateof 
petition 


Petitiofl 
No. 


Artides  produced 


Alta  Timbef  Co.  (Co)„ 
Amenmarit  O^rs).. 


Eugene.  OR 

Gnadentiutten,  OH.. 


Artsewn  S^oe  Co.  (Wkrs) 


Bangor,  ME.. 


Boggs  Natural  Gaa  Co.  ^^n) .. 
Brown  Shoe  Co.  (Wkrs).. 
Brown  Shoe  Co.  (Wkrs).. 
Brown  Shoe  Co.  (Wkrs).. 
Brown  Shoe  Co.  (Wkrs).. 
Brown  Shoe  Co.  (Wkre).. 
Craniec,  Inc  (Co) 


Spencer.  WV 

Benton,  MO 

Bemie,  MO 

Fredencktown,  MO . 
C^aruthersvlUe.  MO .. 

Charleston,  MO 

Mars,  PA 


Edwards  Forest  Industries 
Flowline  Division  (Co) .. 


Inc.  (Wkrs).. 


Flowtine  Division  (Co) . 


St.  Maries,  ID 

Newcastle,  PA. 
Whiteville,  NO 


G.T.E.  Products  Corp  (Co 

Harrison  Sales  Co..  Inc  (C  ).).. 


Williamsport,  PA., 
Duncan.  SC 


Munay  Motor  Co  (Wkrs) . 

Peterson  Spring— Kalamaioo  Plant  (UAW) . 

Quad  Offshore.  Inc.  (Wk,-s  . 


Wynne,  AR.. 
Portage,  Ml . 
Scott  LA 


ESP  (Co) 

Co) „. 

(Co) 

(Co) 

(Hdqts)  (Co). 


Shell  Adrpinistratwn  and 
Shell  Chemical  Company 
Shell  Devek>pment  Compiny 
Shell  Pecten  inf!  Compan  r 
Shell  Products  Organizatic  n 
Shell  Western  E&P.  Inc. 
Smith  International.  Inc, 
Swayze  FoWing  Box  Co. 
Swayze  Folding  Box  Co, 

SKwrvglme.  Inc  (IBT) 

Trent  Tube— Cnjat))e  Matinals  USWA 

Worthington  Precision  Mel  its  (UAW) 


((O). 
(Co).. 

lie. 

K. 


(Wkrs). 
(Wkrs). 


Houston,  TX 

Houston,  TX 

Houston,  TX 

Houston,  TX 

Houston,  TX 

Houston,  TX 

Houston,  TX 

Little  Falls,  NJ 

Canton,  PA. 

Long  Island  City,  NY.. 
East  Troy.  Wl 


Mentor,  OH. 


09/09/91 
09/09/91 

09/09/91 

09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 

09/09/91 

09/09/91 

09/09/91 

09/09/91 
09/09/91 


08/30/91 
08/26/91 

08/21/91 

08/04/91 
08/30/91 
08/30/91 
08/30/91 
08/30/91 
08/30/91 
08/27/91 

08/23/91 

08/29/91 

08/29/91 

08/21/91 
08/28/91 


09/09/91  08/14/91 
09/Q9/91  :  08/23/91 
09/09/91   09/26/91 


09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 
09/09/91 


09/09/91  08/28/91 


09/05/91 
09/05/91 
09/05/91 
09/06/91 
09/05/91 
09/05/91 
08/26/91 
08/30/91 
08/30/91 
08/23/91 
08/26/91 


26,287 
26,288 

26,289 

26,290 
26,291 
26,292 
26,293 
26,294 
26,295 
26,296 

26,297 

26,298 

26,299 

26,300 
26,301 

26,302 
26,303 
26.304 

26,305 
26,306 
26,307 
26.308 
26,309 
26,310 
26,311 
26,312 
26,313 
26,314 
26.315 

26,316 


Wood  Windows. 
Aluminum  and  Steel 

Siding,  trim. 
Deck  Shoes,  Loafer  and 

Boots. 
Oil  and  Gas. 
Women's  Stioes. 
Women's  Shoes. 
Women's  Shoes. 
Women's  Shoes. 
Women's  Shoes. 
Pipe  Support  and  Steel 

Fabrication. 
Lumber  and  Wood 

Products. 
Butt  WeM  Fittings, 

Flanges. 
Butt  WeW  Fittings, 

Flanges. 
Circuit  Assembly. 
Industrial  Sewing 

Machines. 
Automobile  Dealership. 
Automotive  Springs. 
Mud  Log  and 

Mudlogging  Services 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oilling  Products. 
Paper  Boxes. 
FoWing  Paper  Boxes. 
Staplers  and  Staples. 
Stainless  Steel  Tubing 

and  Pipe. 
Govern  Sieaves. 


|FR  Doc  Sl-23116  Filei   9-20-91;  8:45  am] 

BILUNG  COOE  4S10-30-M 


[TA-W-24,0221 

Green  Mountain  MaH>le  Co.,  Windsor, 
VT;  Revised  Detemtination  on 
Reconsideration 


G  "een 


On  July  6, 1990,  th  • 
an  Affirmative  Detei  m 
Application  for  Recqnsideration 
former  workers  of 
Marble  Company,  W 

The  Windsor  plant 
sink  tops.  The  plant 
1990  as  a  result  of  a 
Products  of  El  Paso, 


Department  issued 
ination  Regarding 
for 
Mountain 
indsor,  Vermont, 
produced  marble 
:losed  in  January 
nerger  with  Cemco 
Texas.  The  new 


company  formed  as  a  result  of  the 
merger  is  called  the  American  Bath 
Corporation. 

New  findings  on  reconsideration  show 
that  Green  Mountain  Marble's 
customers  increased  their  import 
purchases  of  marble  sinks  from  an 
affiliate  plant  of  American  Bath  in 
Juarez,  Mexico.  Workers  at  American 
Bath  in  Horizon  City,  Texas  were 
certified  for  trade  adjustment  assistance 
on  November  5, 1990  TA-W-24,  793. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 


the  marble  sinks  produced  at  Green 
Mountain  Marble  Company,  Windsor, 
Vermont  contributed  importantly  to  the 
decline  in  sales  or  production  and  to  the 
total  or  partial  separation  of  workers  at 
Green  Mountain  Marble  Company, 
Windsor,  Vermont.  In  accordance  with 
the  provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workers  of  Green  Mountain  Marble 
Company,  Windsor,  Vermont  who  became 
totally  or  partially  separated  from 
employment  on  or  after  February  7, 1989  and 
before  February  15, 1990  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 
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Signed  at  Washington.  DC,  this  12th  day  of 
September  1991. 
Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  Br 

Actuarial  Services,  Unemployment  Insurance 

Service. 

(FR  Doc.  91-23117  Filed  9-24-91;  8:45  am] 

BiLUNG  COOC  ttW-IS-M 


rTA-W-25.844t 

Johnson  Controls,  Inc.,  Automotiv* 
Systems  Group,  Hoover  Universal 
Shop,  Adrian,  Ml;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Johnson  Controls.  Inc.,  Automotive 
Systems  Group,  Hoover  Universal  Shop, 
Adrian.  MI.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-25,844;  Johnson  Controls,  Inc.. 
Automotive  Systems  Group,  Hoover 
Universal  Shop,  Adrian,  MI.  (August  30, 
1991). 

Signed  at  Washington.  DC  this  19th  day  of 
September,  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-23118  Filed  9-24-©l;  8:45  am) 

BILUNQ  COOE  4S1»-3(MI 


(TA-W-25,751] 

Maxwell  House  Coffee  Co.,  Hobolten, 
NJ;  Negative  Determination  on 
Reconsideration 

On  August  6, 1991,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  Maxwell  House  Coffee 
Company.  Hoboken.  New  Jersey.  This 
notice  was  published  in  the  Federal 
Register  on  June  28. 1991  (56  FR  29717). 

Local  #56  of  the  United  Food  4 
Commercial  Workers  Union  claimed 
that  the  Department  only  investigated 
ground  coffee  and  did  not  look  at 
imports  of  instant  and  decaffeinated 
coffee. 

Investigation  findings  show  that 
workers  at  Hoboken  produce  mainly 
ground  coffee.  Decaffeinated  and  instant 
coffee  were  also  produced  at  Hoboken 
but  only  until  mid-1991.  Workers  were 
not  separately  identifiable  by  product. 


The  Department's  denial  was  based 
on  the  fact  that  production  from  the 
Hoboken  plant  is  being  transferred  to 
other  domestic  corporate  plants.  The 
findings  also  show  that  Maxwell  House 
Coffee's  corporate-wide  sales  of  ground 
coffee  increased  in  1990  compared  to 
1989  and  in  the  first  quarter  of  1991 
compared  to  the  same  quarter  in  1990. 

New  fmdings  on  reconsideration  show 
that  decaffeinated  and  instant  coffee  did 
not  account  for  a  substantial  portion  of 
Hoboken's  production  in  either  1989  and 
1990.  Further,  new  technology  prompted 
Maxwell  House  to  transfer  all  instant 
and  decaffeinated  coffee  production 
from  Hoboken  to  a  plant  in  Texas  by 
mid-1991.  Neither  a  domestic  transfer  of 
production  nor  a  technological  change 
would  provide  a  basis  for  a  worker 
group  certification. 

Other  findings  on  reconsideration 
show  that  U.S.  imports  of  decaffeinated 
coffee  decreased,  in  quantity  and  in 
value,  in  the  first  nine  months  of  1990 
compared  to  the  same  period  in  1989. 

Other  factors  affecting  coffee 
production  at  Hoboken  include  the 
decline  in  coffee  consumption  and 
Maxwell  House's  overcapacity. 

Conclusion 

After  reconsideration,  1  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  worker  and  former 
workers  of  the  Maxwell  House  Coffee 
Company  in  Hoboken,  New  Jersey. 

Signed  at  Washington,  DC  this  12th  day  of 
September  1991. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  Br 
Actuarial  Services,  Unemployment  Insurance 
Service. 
(FR  Doc.  91-23119  Filed  9-24-91;  8:45  am] 

BILUNQ  COOE  4S10-3»-« 


rrA-W-25,888] 

Vancouver  Extrusion  Co.,  Inc., 
Vancouver,  WA;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  September  3. 
1991.  the  Washington  State  Labor 
Council.  AFL-CIO  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  for  petition 
TA-W-25.888  was  signed  on  August  6. 
1991  and  published  in  the  Federal 
Register  on  August  27. 1991  (56  FR 
42361). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 


(1)  If  it  appears  on  the  trasis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Vancouver  Extrusion  Company 
produced  aluminum  extrusions  and 
fabrications.  The  plant  closed  on  July  1. 
1991. 

The  Department's  denial  is  based  on 
the  fact  that  the  "contributed 
importantly"  test  of  the  Group  eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  This  test  is  generally  demonstrated 
through  a  survey  of  the  customers  of  the 
workers'  firm.  The  Department's  survey 
showed  that  most  respondents  did  not 
purchase  imported  aluminum  extrusions 
or  fabrications.  The  few  who  imported 
either  had  increased  purchases  from  the 
subject  firm  or  their  import  purchases 
were  not  important  during  the  relevant 
periods. 

The  State  Labor  Council  submitted 
additional  material  including  a  customer 
list  and  import  data  from  the  U.S. 
Department  of  Commerce.  Investigation 
findings  show  that  the  names  of  all  the 
customers  submitted  by  the  State  Labor 
Council  were  included  in  the 
Department's  survey.  Also,  the  import 
data  submitted  by  the  State  Labor 
Council  was  included  in  the 
Department's  aggregate  import  test 

Li  order  for  workers  of  a  firm  to  be 
certified  eligible  to  apply  for  adjustment 
assistance,  they  must  meet  all  the 
criteria  of  the  Group  eligibility 
Requirements  of  the  Trade  Act — (1)  A 
significant  decrease  in  employment,  (2) 
an  absolute  decline  in  sales  or 
production  at  the  workers'  firm  and  (3) 
increases  of  imoorts  of  articles  that  are 
like  or  directly  competitive  with  those  of 
the  workers'  firm  and  which 
"contributed  importantly"  to  such 
declines  in  total  or  partial  separations 
and  to  declines  in  sales  or  production. 

Accordingly,  (1)  A  list  of  firms  in  the 
industry  which  have  closed;  (2)  potential 
customers  purchasing  imports;  (3)  a 
solicitation  letter  by  a  foreign  producer 
gaining  market  share;  and  (4)  the  sale  of 
capital  equipment  would  not.  in 
themselves  or  collectively,  provide  a 
basis  for  a  worker  group  certification. 

Conclusioo 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
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)f  the  facts  or  of  the 
ustify  reconsideration 
of  Labor's  prior 
Accordiiigly,  the  application  is 


misinterpretation 
law  which  would 
of  the  Department 
decision 
denied. 

Signed  in  Washington.  DC  this  17th  day  of 
September  1991 
Stephen  A.  Wandnei 
Deputy  Director.  Off  t 
Actuarial  Services, 
Service. 
[FR  Doc.  91-23120  Filed  9-24-91;  8:45  am] 
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ce  of  Legislation  Sr 
tfnemployment  Insurance 


York  International  Corp.,  et  al.; 
Determinations  Regarding  Eligibility 
To  Apply  for  Worfcer  Adjustment 
Assistance 

with  I 


"Labor 


In  accordance 
Trade  Act  of  1974 
Department  of 
summaries  of 
eligibility  to  apply 
assistance  issued 
September  1991. 

In  order  for  an 
determination  to 
certification  of  eli; 
adjustment 
of  the  group  eligibjlity 
section  222  of  the 

(1)  That  a  signift:ant 
proportion  of  the 
workers'  firm,  or 
subdivision  therei 
or  partially  separated, 

(2)  That  sales  oi 
of  the  firm  or  subd  vision 
decreased  absolut  >ly 

(3)  That  increas(  s 
articles  like  or  din 
articles  produced 
appropriate  subdiAhsion 
contributed  imporl  antly 


—  section  223  of  the 
19  U.S.C.  2273)  the 
herein  presents    ^ 
detehninations  regarding 
for  adjustment 
iUring  the  period  of 


ifae 


assists  nee 


•ai 


ajffirmative 

made  and  a 
^ibility  to  apply  for 
to  be  issued,  each 
requirements  of 
^ct  must  be  met. 
number  or 
porkers  in  the 
appropriate 
have  become  totally 


so  ■, 


separations,  orthrj 
absolute  decline  ir 


production,  or  both, 
have 
and 
of  imports  of 
ctly  competitive  with 
ly  the  firm  or 
have 
to  the 
at  thereof,  and  to  the 
sales  or  production. 


Negative  Determio  ations 

In  each  of  the  fo  lowing  cases  the 
investigation  reve<  led  that  criterion  (3) 
has  not  been  met.  \  survey  of  customers 
indicated  that  incr  ;ased  imports  did  not 
contribute  importa  ntly  to  worker 
separations  at  the  iTirm. 


.< 


TA-VV-25,987;  Yoiic  International  Corp.. 

Madisonville,  CY 
TA-W-26.105;  Get  ler  Textiles,  Inc.. 

Marlboro,  NY 
TA-W-26,032;  Forjnitex.  Inc.,  Columbus. 

OH 
TA-W-26,055;  Wakerbury  Companies. 


Inc..  Biddeforc 


TA-W-26,029;  Ess  ;lte  Letraset 


Manufacturinj 


Div..  Biddeford,  ME 


Moonachie.  N} 


TA-W-26,050-,  Tin  esaver,  Minneapolis. 

MM 


TA-W-28.004;  Robertshaw  Controls  Co.. 
Youngwood,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-26,042;  Outut  Technology  Corp.. 
Spokane.  WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,084:  Unocal  Corp..  Oil  Shale 
Project.  Parachute.  CO 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26,015;  Warner  Electric,  Roscoe, 
IL 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,212;  Exquisite  Form 

Industries,  Inc.,  Pelham  Manor,  NY 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification  . 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,959;  Superior  Fluids,  Inc., 
Houston,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,065;  International  Boiler 
Works  Co.,  East  Stroudsburg,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,072;  Occidental  Chemical 
Corp.,  Columbia.  TN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,049;  Sunbeam/Oster 

Houseware  Co.,  Milwaukee,  WI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,064;  Hi-Tech  Manufacturing, 
Inc.,  Longmont,  CO 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-25,983;  Walbro  Automotive 
Corp.,  Caro,  MI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 


Affinnative  DeterminatioDS 

TA-W-26.043;  Prophecy  Corp..  Directors 
Row,  Dallas,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  23; 
1990. 

TA-W-26.027:  Prophecy  Corp.. 

Showroom.  Stemmons  Freeway, 

Dallas,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  23, 
1990. 

TA-W-25,983A;  Walbro  Engine 

Management  Corp.,  Cass  City,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  13,  • 
1990. 

TA-W-25,957;  Beloit  Corp.,  Beloit,  WI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  10, 
1990. 

TA-W-25.958;  Beloit  Corp.,  South  Beloit, 
WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  10, 
1990. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  September,  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-43ia  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington,  DC 
20210  during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  fo  the  above 
address. 

Dated:  September  16, 1991. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  91-23121  Filed  9-24-91;  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted 
for  OiMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
two  notices  of  information  collections 
that  will  affect  the  public.  Interested 
persons  are  invited  to  submit  comments 
by  October  10. 1991.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer. 
Herman  G.  Fleming,  Division  of 
Personnel  and  Management,  National 
Science  Foundation,  Washington,  DC 
20550,  or  by  telephone  (202)  357-7335. 
and  to: 

(B)  OMBDesk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer,  OMB. 
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721  Jackson  Place,  room  3208.  NEOB. 
Washington.  DC  20503. 

Title:  Quick  Response  Survey  of 
Undergraduate  Instruction  in 
Engineering. 

Affected  Public:  Non-Profit 
Institutions. 

Response /Burden  Hours:  484 
responses — 1  burden  hour  each. 

Abstract:  Panel  surveys  are 
responsive  to  a  variety  of  policy  issues. 
Topics  are  not  predetermined  and 
survey  instruments  are  designed 
specifically  for  each  survey.  This  and 
other  surveys  provide  information  for 
program  management,  survey  research 
objectives  and  satisfy  general 
information  needs  not  met  through 
existing  information  sources. 

Dated:  September  19. 1991. 
Hennan  G.  neming. 
NSF  Reports  Clearance  Officer. 
(FR  Doc  91-23016  Filed  9-24-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-219] 

GPU  Nuclear  Corp.  Jersey  Central 
Power  &  Ught  Co^  Environmental 
Assessment  and  Rnding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  the  specific  technical  requirements 
of  10  CFR  50.62(c)(3)  related  to  the 
diversity  requirements  for  the  Alternate 
Rod  Injection  System  to  GPU  Nuclear 
Corporation,  et  al.  (the  licensee)  for  the 
Oyster  Creek  Nuclear  Generating 
Station,  located  at  the  licensee's  site  in 
Ocean  County.  New  Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  is  requesting  exemption 
from  requirements  of  10  CFR  50.62(c](3] 
related  to  the  diversity  requirements  for 
the  Alternate  Rod  Injection  System  at 
Oyster  Creek.  The  licensee's  request 
and  bases  for  exemption  are  contained 
in  a  letter  dated  June  28. 1991. 

Need  for  the  Proposed  Action 

The  exemption  is  needed  because 
additional  modifications  to  achieve 
compliance  with  the  regulations 
represent  an  unwarranted  burden  on  the 
licensee  since  the  cost  for  modifications 
at  Oyster  Creek  are  significantly  in 
excess  of  costs  incurred  by  other  boiling 
water  reactor  plants.  The  compliance 
with  full  diversity  would  result  in  undue 
hardship. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
from  the  diversity  requirements  of  10 
CFR  50.62(c)(3)  for  the  Alternate  Rod 
Injection  System  (ARI)  at  Oyster  Creek. 

Based  in  its  review,  the  Commission 
has  concluded  that  the  requested 
exemption  is  valid  and  should  be 
granted.  Therefore,  the  proposed 
exemption  does  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
exposure.  Accordingly,  the  Commission 
concludes  that  the  proposed  exemption 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  nonradiological 
impacts,  the  proposed  exemption  from 
the  requirements  of  10  CFR  50.62(c)(3) 
involves  a  compent  in  the  reactor  plant 
which  is  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significanf^nradiological 
environmei^  impacts  associated  with 
the  proposed  tixemption. 

Alternatives  toipe  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemption;  any  nltematives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  beyond  the  scope  of  resources 
used  during  normal  plant  operation. 

Agencies  and  Persons  Consulted 

This  Commission's  staff  reviewed  the 
licensee's  request  that  supports  the 
proposed  exemption.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  28, 1991,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 


the  Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC  20555.  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Library,  Reference 
Department,  101  Washington  Street. 
Toms  River.  New  Jersey  08753. 

Dated  At  RockviUe,  Maryland  this  18th  day 
of  September,  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director  Project  Directorate  1-4  Division  of 
Reactor  Projects— I/Il  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  91-23102  Filed  9-24-61:  &-45  amj 
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[Docket  Not.  50-445  and  50-446] 

TU  Electric  Co^  Comanct>e  Peak 
Steam  Electric  Station,  Units  1  and  2; 
Issuance  of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  received  from  Ms.  Betty  Brink,  (the 
Petitioner)  dated  April  5, 1991.  on  t)ehalf 
of  Citizens  for  Fair  Utility  Regulation 
(CFUR)  regarding  the  Comanche  Peak 
Steam  Electric  Station. 

The  Petitioner  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  regarding  the  TU  Electric 
Company's  (TU  Electric  or  licensee) 
Comanche  Peak  Steam  Electric  Station. 
Units  1  and  2.  CFUR  requested  that  a 
supplemental  environmental  impact 
statement  be  prepared  in  accordance 
with  10  CFR  51.20(a)  and  that  the 
Commission  take  action  against  the 
licensee  for  violation  of  10  CFR  50.9. 
Briefly  summarized,  the  bases  set  forth 
for  the  Petition  were  that  (1)  since  1974, 
Brown  &  Root,  Inc.,  the  principal 
contractor  for  the  Comanche  Peak 
Steam  Electric  Station,  and  several 
subcontractors  maintained  at  least  15 
and  possibly  20  unlicensed  waste  dumps 
containing  at  least  157  types  of  toxic 
chemicals  and  construction  waste,  some 
of  which  are  classified  as  Class  I 
hazardous  waste;  (2)  fires  or  explosions 
could  occur  with  the  current  mixture  of 
wastes  and  methane  gas  in  the  waste 
dumps;  (3)  the  waste  sites  are  unlined 
and  three  of  them  are  at  the  edge  of  or  in 
Squaw  Creek  Reservoir,  which  supplies 
cooling  water  to  the  licensee's  nuclear 
plant  and  which  mixes  with  surface 
water  used  by  the  public;  (4)  the 
licensee  has  reported  to  the  Texas 
Water  Commission  (TWC)  that 
groundwater  samples  recently  taken 
from  a  monitoring  well  near  the  Squaw 
Creek  Reservoir  were  found  to  contain 
carcinogens  and  other  contaminants 
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above  reportable  dr  abng  water  ievels; 
(5)  toxk  or  hazxrdo  is  nateriak  coaid 
enter  the  Rant's  saiety  sjrstans  or  co«ki 
corrode  vital  compotients  of  the  plant's 
cooling  syxteni:  (6)  the  NRC  decisian  to 
rely  on  the  TWC  to  iDooitcH'  the  waste 
dunps  was  based  oti  incomplete  and 
inaccurate  informat  on  supplied  by  the 
licensee  to  the  NRC  conoeming  the 
number  and  locatioi  i  of  dumps  and  the 
types  and  amounts  pf  hazardous 
material,  and  moreaver.  the  TWC  is  not 
qualified  to  determire  the  safety 
significance  of  hazardous  waste  to  a 
nuclear  plants  [7)  the  closure  plan 
submitted  by  the  licensee  to  TWC 
violates  40  CFR  265J111  because  no 
removal  or  deconta^iination  has  been 
proposed;  (8^  the  licensee  violated  the 
National  Pollutants  Discharge 
Elimination  System  INPQESj  penait 
issued  by  the  \}S.  ErivkoaiBeatal 
Protection  Agency  f^r  the  cooling  water 
intake  structire  beckase  the  Hcensee 
located  imaiiAorizBa  and  onreported 
hazardoBS  waste  dupps  aear  tjie  cooling 
water  intake  systeiq:  (9)  the  hoensee 
violated  the  Resource  Conservatioa  aod 
Recovery  Act  iand  baa  disposal 
restrictioBs:  (10)  thelficeneee  violated 
the  Texas  Administ^dve  Code,  section 
335.43,  by  failing  to  provide  prxjper 
infomatioB  Fe^ardii  g  the  waste  doiapr. 
(11)  the  preseace  of  ^e  waste  donps 
reflects  new  infarmitiGa  which,  in 
accordance  with  10  CFR  51.53(a),  the 
licensee  was  reqoir^  to  report  to  the 
NfRC  before  the  February  1990  issuance 
of  an  operating  license  for  Comanche 
Peak  Unit  No.  t:  and  (12)  the  licensee 
did  not  reveal  environmental  and  safety- 
related  informatioa  that  was  material  to 
the  licensiRg  of  the  Comanche  Peak 
plant  regarding  the  presence  of 
unauthorized  hazardous  waste  dumps, 
thus  violating  10  CFR  50^ 

The  EKrector  of  the  Office  of  Nudear 
Reactor  Regoiatitai  has  determined  to 
deny  the  Petition.  Tfce  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Under  10  QFR  2.206,"  (DD-91- 
04)  which  is  available  for  public 
inspection  at  the  Cohimission's  Public 
Document  Room,  thf  Gelman  fioilding. 
2120  L  Street  NW..  WashiDgtion.  DC 
20555.  and  at  the  Lofcal  Public  Document 
Room  Icr  the  Conafche  Peak  Steam 
Electric  Station,  at  the  University  of 
Texas  at  Arlington  library.  Government 
Publication/Maps,  liOl.  Soath  Cooper. 
P.O.  Box  »497.  Ariii^ton,  Texa^  7601«. 
A  copy  of  the  decisibn  wiB  be  Sied  with 
the  Secretary  Por  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Coauinssaoa's  negoUtioos. 
As  provided  by  this  regulation,  the 
decision  will  constitste  the  final  action 
of  the  Commissioa  ^  days  after  the  date 


of  tssnance  of  the  decisian  unless  the 
Commission  on  its  own  motion  institates 
a  review  of  the  decisian  within  the  tine. 

Da«ed  at  RociiviHe.  Maryland.  Ike  Uth  day 
of  Septembur  IVfl. 

For  the  f<^oiear  ftegulalory  Ceinnutsiaii. 
TbaiMS  E.  M  wicy. 

Director.  Offrcf  tsfNticiear  Reactor 

Regulation. 

(PR  Doc.  9t-23W3  Ffled  »-14-9t;  <J:45  am) 
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GPU  Nuclear  Corp^  Conslderatiao  of 
Issuance  of  Amendmeiit  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (flie  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16,  issued  to  GPU  Nuclear  Corporation 
(GPUN,  the  licensee),  for  operation  of 
the  Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County,  New 
Jersey. 

The  proposed  amendment  would 
revise  Technical  Specification  Sections 
4.2.A.  and  4.2.C.1  to  delete  restriction 
that  the  refuelmg  outage  interval  is  not 
to  exceed  20  months.  This  revision 
would  accornmodate  implementation  of 
a  21  month  operating  cycle  with  a  Aree 
month  refueling  outage.  The 
specification  relates  to  control  rod 
scram  time  testing. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  25. 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  procee^ng  and  who 
wishes  to  participate  as  e  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
CoBUBission's  "Rules  of  Practice  for 
DofBcstic  Licensing  Proceedings  "  ia  10 
CFR  part  2.  faiieresied  persons  sboold 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  die  Cooimisstoa's 
Public  Docament  Room,  the  Gebaan 
Building.  2120  L  Street,  NW.. 
Wa^tagtaa.  IX:  2D555  aod  at  local 
pablic  docament  room  located  at  the 
Ocean  County  Library.  Reference 
Department,  101  Washington  Street 
Toms  River.  New  (ersey  OSTSS.  If  a 


request  for  a  hearing  or  petitioa  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  CoBimission  or  sa  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Ckainnan 
of  the  Atomic  Safety  and  Ucenstng 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  LioenstDg 
Board  will  issue  a  notice  of  hearing  or 
an  appropria<te  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  ^ 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  aatare  of  tite 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedir^  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  whici  may  be 
entered  in  the  proceeding  oa  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectts)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervone. 
Any  person  who  has  Hied  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  confereni^  scheduled  in 
the  proceeding,  but  such  an  amentiM 
petition  loust  satisfy  the  spteciftcity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conferenoe 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  mnst  also 
provide  reference  to  (hose  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rdy  to  establish 
those  facts  or  expert  opinion.  Petitioaer 
must  provide  suSicient  infacmatioD  to 
show  that  a  geiraiae  dispute  exists  with 
the  applicant  on  a  material  issss  of  law 
or  fact  CootentioDS  shall  be  liraited  to 
matters  within  the  scope  of  the 
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amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  Hie  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-ft^e  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfHce  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Ernest  L.  Blake,  Jr., 
Esquire,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofHcer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  speciHed  in  10 
CFR  2.714(a)(l)(i}-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public  . 
conunent  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  29, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Ocean  County  Library, 
Reference  Department.  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
JohD  F.  Stolx, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-23099  Filed  9-24-m:  8:45  «m] 
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[Oodcet  Na  50-333] 

Power  Authority  of  the  State  of  New 
York,  James  A.  FitzPatrick  Nuclear 
Power  Plant,  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (PASNY/licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-59,  which  authorizes  operation  of 
the  James  A.  FitzPatrick  Nuclear  Power 
Plant  (the  facility).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (The  Commission)  now  or 
hereafter  in  effect 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Oswego 
County,  New  York. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  §  50.48 
and  a  new  appendix  R  to  10  CFR  part  50 
regarding  fire  protection  features  of 
Nuclear  Power  Plants  (45  FR  76602.  The 
revised  S  50.48  and  appendix  R  became 
effective  on  February  17, 1981. 

Section  m.G.3  appendix  R  to  10  CFR 
part  50  requires  fire  detection  and  a 
fixed  fire  suppression  system  in  an  area, 
room,  or  zone  where  electrical  circuits 
associated  with  alternative  or  dedicated 
shutdown  could  prevent  operation  of 
equipment  required  for  hot  shutdown. 

By  letter  dated  July  31, 1991,  and 
supplemented  by  letter  dated  August  6, 
1991,  the  licensee  requested  an 
exemption  from  the  requirements  of 
section  III.G.3  of  appendix  R  to  10  CFR 
part  5.  Specifically,  the  requested 
exemption  pertains  to  the  requirement  to 
have  fire  detection  in  the  Turbine' 
Building  (Fire  Area  IE). 


The  Commission  may  grant 
exemptions  from  the  requirements  of  the 
regulations  which,  pursuant  to  10  CFR 
50.12(a),  are:  (1)  Authorized  by  law  and 
will  not  endanger  life  or  property  or 
common  defense  and  security  and  are 
otherwise  in  the  public  interest,  and  (2) 
present  special  circumstances.  Section 
50.12(a)(2)(ii)  of  10  CFR  part  50  indicates 
that  special  circumstances  exist  when 
application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

in 

The  proposed  exemption  is  needed  as 
a  result  of  the  Ucensee's  investigation  of 
deficiencies  identified  during  a  review 
of  the  FitzPatrick  fire  protection 
program.  A  recent  engineering 
evaluation  performed  by  the  licensee 
determined  that  if  power  to  the 
ventilation  fans  in  the  east  and  west 
electric  bays  is  lost,  temperatures  could 
exceed  150  degrees  Fahrenheit 
(assuming  "worst  case"  conditions).  The 
ability  of  all  equipment  in  the  electric 
bays  to  operate  at  these  temperatures 
cannot  be  assured.  Equipment  in  these 
bays  is  required  to  shut  down  the  plant 
in  the  event  of  a  fire. 

A  fire  in  either  the  control  room  or 
turbine  building  could  damage  electrical 
cables  "associated"  with  the  electric 
bay  fans.  In  the  event  of  a  fire  in  Fire 
Area  VII  (control  room,  relay  room,  or 
cable  spreading  room),  a  short  circuit  in 
the  annuicator  and  light  circuit  for  fans 
67FN-16A1, 16A2. 16B1.  and  16B2  could 
blow  the  control  power  fuses  and  cause 
the  fans  to  be  inoperable.  A  fire  in  the 
turbine  building  (Fire  Area  IE)  could 
dame  two  local  control  panels  (67HV- 
2A.  and  67HV-2B),  which  could  result  in 
electric  bay  fans  67FN-16A1, 16A2, 
16B1,  and  16B2  being  inoperable.  In 
either  fire  scenario,  the  temperature  in 
the  electric  bays  will  increase  and  may 
cause  equipment  in  the  bays  to 
potentially  overheat  and  fail. 

To  assure  that  the  fans  will  function 
in  the  event  of  fire  in  either  the  control 
room  or  txirbine  building,  the  licensee 
performed  a  modification  (Ml-91-179)  to 
eliminate  all  control  of  electric  bay 
ventilation  fans  67FN-16B1  and  16B2 
from  the  control  room,  and  67FN-16A1 
and  16A2  from  the  local  area  in  the 
turbine  building.  In  other  words,  with 
the  installation  of  this  modification, 
ventilation  for  the  east  electric  bay 
(Fans  67FN-16B1  and  16B2)  can  be 
controlled  from  local  panels  in  the 
turbine  building,  and  ventilation  for  the 
west  electric  bay  (Fans  67FN-16A1  and 
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licensee  relied  upon 


16A2)  can  be  contrafied  from  the 
Control  Room. 

Phor  to  the  modiftcatian  of  the  electric 
bay  veotilation  syst  un  circuitry,  the 


ctrcuil  separation. 


With  the  Installatio$  of  this 
modiScation.  the  licensee  must  comply 
with  the  provi^ioas  pf  10  (ZFR  part  50, 
appendix  R.  sectioD  ni.G.3,  based  on  the 
premise  that  the  electric  bay  venlflation 
is  required  to  be  operable  to  ensure  safe 
shutdown  capabilit*.  However,  the 
turbine  building  arep  {Fire  Area  IE) 
which  houses  ^e  lo4:al  control  panels 
(67HV-2A  and  2B)  tijr  the  east  dectric 
bay  ventilation  fangj(«7FN-16Bl  and 
16B2)  has  no  fire  dejection  system. 
Therefore,  the  liceniee  has  requested 
exemption  from  the  requirements  of  10 
CFR  part  50,  appenqix  R.  section  III£.3, 
to  the  extent  that  a  (rre  detection  system 
is  required  for  the  ti^rbine  building  Fire 
Area  IE.  ' 

The  immediate  area  of  the  ttirbine 
building  which  hoides  the  local  coatrol 
panels  for  the  east  afectric  bay 
ventilatioD  fans  contains  mimmal 
quantities  of  exposad  combustible 
material  Therefore,  the  probability  of 
damage  dae  to  a  fir^  either  starting  m  or 
spreadia^  to  this  kx^tioa  is  oocsidered 
highly  onlikely.  This  area  is  without  fire 
detectkn  or  sttppre^sion  capabilities. 
However,  adjacent  ^reas  on  the  saoe 
elevation  (272'-0").  Winch  can  present 
ao  exposure  fire  kaivd  to  the  location 
of  concern,  are  protected  by  automatic 
sprinklers. 

Potential  Tire  scenarioe  involving 
exposed  combustible  materials  in  these 
adjacent  locations  \  rould  result  in 
suppression  system  actuation,  and  an 
alarm  in  the  main  ci  inlrol  room.  The  fire 
brigade  would  immddiately  be 
dispatched  to  the  arjea.  Furthermore,  the 
suppression  system  actuation  would 
control  and/or  extinguish  the  Tue  prior 
to  arrival  of  the  fire  brigade.  Due  to  the 
lack  of  combustibles  in  the  inmiediate 
area  of  the  panels  ahd  given  the 
available  sprinkler  nrotection,  tfrere  is 
reasonable  assurance  that  a  fire  in  the 
turbine  building  wiB  not  adversely  affect 


the  panels.  Even  if  I 
occur  in  the  area  i 


ire  damage  should 
ler  consideration. 


there  will  be  no  inqitact  on  safe 
shutdown  capability  since  the  alternate 
shutdown  capability  is  pnrvided 
independent  of  the  nre  area  of  concern 

Based  on  the  aboye  evahiation.  the 
staff  concludes  that  application  of  the 
regulation  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  underlying  purpose  of 
appendix  R  to  10  CfR  part  5a  The 


current  level  of  fire 


protection  and 


detection  in  Turbine  Building  Fire  Area 
IE  provides  an  equi  valent  knvl  of  fire 
safety  as  that  requii  ed  by  10  CFR  part 


50,  appendix  R.  section  IILC.3,  and  does 
not  adversely  plant  safety. 

Therefore,  an  exemption  to  the 
requirements  of  section  IILGJ  of 
appendix  R  to  10  CFR  part  50  in  relation 
to  fire  detection  in  the  turbine  building 
should  be  granted. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  S0.12(a). 
that  (1)  the  exemption  as  described  in 
section  III  is  aHthorieed  by  law  and  wiB 
not  endanger  life  or  property  or  common 
defense  and  is  otherwise  in  the  public 
interest,  and  (2)  in  this  case,  special 
circtmistances  are  present  in  that 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underiying 
purpose  of  10  CFR  part  50.  appeiodix  R. 

Accordingly,  the  CoBBUssioa  hereby 
grants  the  exemption  from  the 
requirements  of  section  IIIG.3  of 
appendix  R  to  10  CFR  part  50  regarding 
fire  detection  in  the  turbine  building. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  flie 
granting  of  this  exemption  would  have 
no  significant  effect  on  the  quality  of  the 
human  environment  {56  FR  42364, 
August  27, 1991). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Kfaryland,  this  IWh  day 
of  September. 

For  The  Nudear  Regtdatory  Commtsiion. 
Steven  A.  Vajrga. 

Director.  Diviston  of  Reactor  Projects — UU, 
Office  of  Nuclear  Reactor  ReguJation. 

[FR  Doc.  91-23100  Filed  9-i4-ei;  8:45  aai] 
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[Docket  Na  50-3331 

Power  Authority  of  the  State  of  New 
York,  James  A.  FitzPatrick  Muctoar 
Power  Ptant;  Exerepfion 

I 

The  Power  Authority  of  the  State  of 
New  York  (PASNY/hcensee)  is  the 
holder  of  Facility  Operatii^  LioeBse  Na 
DPR-59.  which  authorises  operation  of 
the  James  A.  FitzPabick  Nuclear  Power 
Plant  (the  facility).  The  license  provides, 
among  other  diings.  that  the  fadhty  is 
subject  to  all  rales,  regulations  and 
Orders  of  the  Nuclear  Regulatory 
CoQimission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Oswego 
County,  New  York. 

n 

On  Noveiober  19. 1980.  the 
Commission  published  a  revised  Section 
50.48  and  a  new  appendix  R  to  10  CFR 


part  50  regarding  fire  protection  features 
of  nuclear  power  plants  (45  FR  76602). 
The  revised  S  5a48  and  appendix  R 
became  effective  on  February  17. 1^1. 
Section  1U.G  of  appendix  R  to  10  CFR 
part  50,  requires  that  where  cables  or 
equipment  of  redundant  trains  of 
systems  necessary  to  achieve  and 
maintain  hot  shutdown  conditions  are 
located  within  the  same  fire  area 
outside  of  primary  containment  one  of 
the  following  means  of  ensuring  that  one 
of  the  redundant  trains  is  free  of  fue 
damage  shall  be  provided: 

a.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hotir  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
thebarrien 

b.  Sqiaration  of  cables  and  equipment 
and  asaociated  non-saiety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustible  or  fu-e  hazards. 
In  addition,  fire  detectors  and  an 
automatic  fire  suppression  system  shall 
be  installed  in  the  fire  area;  or 

c.  Enclosure  of  cable  and  equipment 
and  associated  non-safety  circuits  of 
one  redundant  train  in  a  hte  barrier 
hav«^  a  1-hour  ratiiYg.  la  addition,  tue 
detectors  and  an  automatic  fire 
suppression  system  shall  be  installed  in 
the  fire  area. 

If  these  conditioas  are  not  satisfied, 
section  ill£  J  of  appendix  R  to  K)  CFR 
part  50  requires  alternative  shutdown 
capability  independent  of  the  fire  area 
of  concern.  Furthermore,  this  section 
requires  that  fire  detection  and  a  fixed 
fire  suppression  system  be  provided  in 
areas,  rooms,  or  zones  for  which 
alternate  shutdown  capability  is 
provided. 

By  letter  dated  July  31, 1991,  and 
supplemented  by  letter  dated  AiAgust  '6. 
1991,  the  licensee  requested  an 
exemption  from  the  requirements  of  10 
CFR  part  Sa  appendix  R.  section  II1.C.3. 
Specifically,  the  reqoested  exemption 
pertains  to  the  requirement  to  have  a 
fixed  suppression  system  in  the  Battery 
Room  Corridor. 

The  Commission  may  grant 
exemf^ions  from  the  requirements  of  the 
regulations  which,  pursuant  to  10  CFR 
50.12(a).  »ie:  (1)  Authorized  by  law  and 
will  not  endanger  hfe  or  property  or 
common  defense  and  security  and  are 
otherwise  in  the  public  interest,  and  [2]  ■ 
present  special  circumstances.  Section 
50.12(a)(2)(ii)  of  10  CFR  part  50  indicates 
that  special  circumstances  exist  when 
application  of  the  regulation  in  the 
particular  circtmistances  would  not 
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serve  the  underlying  [uirpou;  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

Ill 

The  proposed  exemption  is  needed  as 
the  result  of  the  licensee's  investigation 
of  deGciencies  identified  during  a 
review  of  the  FitzPatrick  fire  protection 
program. 

The  licensee  recently  determined  that 
redundant  cables  for  safe  shutdown 
systems  are  located  in  the  Battery  Room 
Corridor  Fire  Zone  BR-5.  Alternative 
shutdown  capability  is  required  for  this 
area  as  a  result  of  possible  loss  of 
Divisions  "A"  and  "B"  cabling  due  to  a 
fire  in  the  area.  Modifications  previously 
implemented  in  Fire  Zone  BR-4  to 
ensure  alternative  shutdown  capability 
for  a  fire  in  the  main  control  room  also 
ensure  alternative  shutdown  capability 
for  a  fire  in  Fire  Zone  BR-5.  This 
alternative  shutdown  capability  is 
provided  by  the  provision  of  Division 
"B"  dc  power  to  the  remote  shutdown 
panels  via  distribution  panel  71  DC-B4 
(Fire  Zone  EG-6).  Automatic  fire 
detection  is  provided  for  the  Battery 
Room  Corridor  however,  fixed  fire 
suppression  system  capabiUty  is  not.  As 
a  result,  the  Battery  room  Corridor  is  not 
in  compliance  with  section  I1I.G.3  of 
appendix  R  to  10  CFR  part  50. 

The  Battery  Room  Corridor  has  low 
combustible  loading  consisting  primarily 
of  cable  insulation.  Any  fire  in  the 
insulation  would  be  expected  to  develop 
slowly.  Furthermore,  this  corridor  has  an 
equivalent  fire  severity  of  less  than  one 
hour.  Automatic  detection  consisting  of 
ceiling  mounted  ionization  detectors  is 
provided  in  this  corridor.  Potential  fires 
in  the  Battery  Room  Corridor  would 
involve  primarily  cable  insulation 
located  in  trays  near  ceiling  level  or  in 
vertical  risers  along  the  south  wall.  Fires 
of  this  nature  would  be  detected  in  the 
incipient  stage,  with  alarm  notification 
in  the  continuously  manned  main 
control  room.  Alarm  notification  would 
result  in  prompt  dispatch  of  the  fire 
brigade  for  rapid  initiation  of  manual 
fire  fighting  activities.  Portable 
extinguishers  and  manual  hose  stations 
are  provided  in  the  Battery  Room 
Corridor  and  adjacent  areas  to  assist  in 
this  fire  fighting  effort.  Reasonable 
assurance  is  provided  that  manueil  fire 
fighting  activities  would  result  in  prompt 
extinguishment  of  postulated  fires.  Since 
alternate  shutdown  capability  is 
provided  independent  of  the  fire  area  of 
concern,  any  fire  that  was  to  occur  in 
the  Battery  Room  Corridor  would  not 
affect  the  ability  of  the  plant  to  achieve 
and  maintain  safe  shutdown. 

Based  on  the  above  evaluation,  the 
staff  concluded  that  application  of  the 


regulation  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  underlying  purpose  of 
appendbi  R  to  10  CFR  part  50.  The 
current  level  of  fire  protection  in  the 
Battery  Corridor  provides  an  equivalent 
level  of  fire  safety  as  that  required  by  10 
CFR  part  50.  appendix  R.  section  III.G.3. 
and  does  not  adversely  affect  plant 
safety. 

Therefore,  an  exemption  to  the 
requirements  of  section  ni.G.3  of 
appendix  R  to  10  CFR  part  50  in  relaUon 
to  fixed  fire  suppression  in  the  Battery 
Room  Corridor  should  be  granted. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a). 
that  (1)  the  exemption  as  described  in 
section  HI.  is  authorized  by  law  and  will 
not  endanger  life  or  property  or  common 
defense  and  security  and  is  otherwise  in 
the  public  interest,  and  (2)  in  this  case, 
specifd  circumstances  are  present  in  that 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  10  CFR  part  50.  appendix  R. 

Accordingly,  the  Commission  hereby 
grants  the  exemption  from  the 
requirements  of  section  III.G.3  of 
appendix  R  to  10  CFR  part  50  regarding 
a  fixed  fire  suppression  system  in  the 
Battery  Room  Corridor. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  would  have 
no  significant  effect  on  the  quality  of  the 
human  environment  (56  FR  42363, 
August  27. 1991). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  September.  IIBI. 

For  The  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga. 

Director.  Division  of  Reactor  Projects — l/ll. 
Office  ofNudear  Reactor  Regulation. 
[FR  Doc.  91-23101  Filed  9-24-81;  &45  am) 
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(Docket  No.  50-346] 

To<«<fo  Edison  Co.,  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facilfty  Operating 
License,  Proposed  no  Significant 
Ha2ards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3. 
issued  to  Toledo  Edison  Company, 
Centerior  Service  Company,  and 
Cleveland  Electric  Illuminating 
Company,  for  operation  of  the  Davis- 


Besse  Nuclear  Power  Station,  Unit  No.  1, 
located  in  Ottawa  County,  Ohio. 

The  proposed  amendment  would 
change  Technical  Specification  5.3.1, 
"Fuel  Assemblies,"  to  allow  limited 
substitution  of  stainless  steel  filler  rods 
for  fuel  rods.  The  proposed  amendment 
was  initially  noticed  in  the  Federal 
Register  on  June  26. 1991  (56  FR  29282). 
It  is  being  renoticed  because  of  a 
reduction  in  scope  of  the  original 
request. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  is  provided 
below. 

The  proposed  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
approved  methodologies  will  be  used  to 
determine  core  performance  and 
accident  response.  The  proposed  change 
would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  accident  because 
fuel  performance  parameters  are  not 
being  changed,  and  because  Technical 
Specifications  concerning  the  nuclear 
heat  Hux  hot  channel  factor,  the  nuclear 
enthalpy  rise  hot  channel  factor,  the 
quadrant  power  tilt,  and  the  departure 
from  nucleate  boiling  parameters  are  not 
being  changed.  Finally,  the  proposed 
change  would  not  involve  a  significant 
reduction  in  a  margin  of  safety,  because 
substitution  with  stainless  steel  filler 
rods  will  be  bounded  by  cycle  specific 
reload  analysis  using  approved 
methodologies. 

Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
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publication  of  this  v\  ill  be  considered  in 
making  any  final  de  ermination.  The 
Commission  will  no  normally  make  a 
fmal  determination  i  mless  it  receives  a 
request  for  a  hearinj  . 

Written  commenfj  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  shoul|d  cite  the 
publication  date  an4  page  number  of 
this  Federal  Registet  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Betfiesda,  Maryland, 
from  7:30  a.m.  to  4:11  i  p.m.  Copies  of 
written  comments  n  ceived  may  be 
examined  at  the  NR  Z  Public  Document 
Room,  the  Gelman  Huilding,  2120  L 
Street,  NW..  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  t{  intervene  is 
discussed  below. 

By  October  25, 19{  1,  the  licensee  may 
file  a  request  for  a  h  >aring  with  respect 
to  issuance  of  the  ar  lendment  to  the 
subject  facility  operating  license  and 
any  person  whose  ir  terest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participati!  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  interven  s.  Requests  for  a 
hearing  and  petition  i  for  leave  to 
intervene  shall  be  fi  ed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domesti  z  Licensing 
Proceedings"  in  10  C  PR  part  2. 
Interested  persons  s  lould  consult  a 
current  copy  of  10  C  T?  2.714  which  is 
available  at  the  Con  mission's  Public 
Document  Room  the  Gelman  Building, 
2120  L  Street.  NW.,  ^  Vashington,  DC 
20555  and  at  the  loci  I  public  document 
room  located  at  the  Jniversity  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue,  Tc  ledo,  Ohio  43606.  If 
a  request  for  a  heari  ig  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commissio  n  or  an  Atomic 
Safety  and  Licensini  Board,  designated 
by  the  Commission  i  ir  by  the  Chairman 
of  the  Atomic  Safetj  and  Licensing 
Board  Panel,  will  ru  e  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  f  afety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  ordei . 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  ntervene  shall  set 
forth  with  particular  ity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  irn  y  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  t  xplain  the  reasons 
why  intervention  sh  )uld  be  permitted 
with  particular  refer  jnce  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  becomes 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where  petition 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1  (800)  325-6000  (in 
Missouri  1  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  identification  Number  3737 
and  the  following  message  addressed  to 
John  N.  Hannon:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Chamoff, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037,  attorney  for  the 
licensee. 
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Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  detemiination  by  the 
Commission,  the  presiding  officn*.  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  afiplicatioa  for 
amendment  dated  May  31, 1991 
supplemented  August  29, 1991,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Celman  Building.  2120  L  Street,  NW.. 
Washington.  DC  20555,  and  at  the 
University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Dated  at  RoclcviUe,  Maryland,  this  20th  day 
of  September  1991. 
For  the  Nuclear  Regulatory  Commission. 

Robert  B.  Saaworth, 

Acting  Director,  Project  Directorate  III-3. 
Division  of  Reactor  Pn^ts  III/IV/V.  Office 
of  Nudear  Reactor  Regulation. 

[FR  Doc.  91-23242  Filed  9-24-91;  8:45  ami 
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RESOLUTION  TRUST  CORPORATION 

Statement  of  Policy  on  Confidential 
Treatment  of  Proprietary  Information 
Obtained  in  Connection  with  RTC's 
Renegotiation  Efforts 

agency:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  adoption. 

summary:  The  RTC  is  attempting  to 
negotiate  certain  solvent  institution 
cases  resolved  by  the  Federal  Savings 
and  Loan  bisurance  Corporation 
between  January  1, 1988  and  August  9. 
■  1989.  The  Board  of  Directors  of  the  RTC 
has  adopted  a  pwlicy  that  provides  that 
any  Proprietary  Information  obtained  by 
the  RTC  or  its  advisors  in  the  course  of 
such  renegotiations  from  parties  that 
acquired  such  insolvent  institutions  will 
be  treated  as  confidential  by  the  RTC 
and  others  and  that  in  order  to  prevent 
the  improper  disclosure  of  such 
information  and  maintain  the  integrity  of 
the  renegotiation  effort  such 
information  shall  not  be  disclosed 
except  as  provided  in  the  Policy 
Statement. 

DATES:  This  Policy  Statement  is 
effective  September  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
lames  N.  Sabin,  Counsel.  RTC  (202)  736- 
0379. 


SUPPLEMENTARY  INFORMATKM: 

Background 

As  part  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA  "),  the  Congress 
directed  the  Resolution  Trust 
Corporation  (the  "RTC")  to  review  and 
analyze  all  insolvent  institution  cases 
resolved  by  the  Federal  Savings  and 
Loan  Insurance  Corporation  ("FSUC") 
between  January  1, 1988  and  August  9, 
1989  (the  "19ea-89  Assisted 
Transactions"),  and  to  actively  review 
all  means  by  which  the  RTC  can  reduce 
costs  under  existing  FSLIC  agreements 
relating  to  such  cases.  The  RTC  also 
was  instructed  in  FIRREA  to  "exercise 
any  and  all  legal  rights  to  modify, 
renegotiate,  or  restructure  such 
agreements  where  savings  would  be 
realized  by  such  actions.*' 

As  part  of  the  Resolution  Trust 
Corporation  Funding  Act  of  1991.  the 
Congress  also  directed  RTC  to  "pursue 
all  legal  means  by  which  the  (RTC)  can 
reduce  both  the  direct  outlays  and  the 
tax  benefits  associated  with  the  (1988- 
89  Assisted  Transactions)  including,  but 
not  limited  to.  restructuring  to  eliminate 
tax-free  interest  payments,  and 
renegotiating  to  capture  a  larger  portion 
of  the  tax  benefits  for  the  (RTC)." 

The  RTC  is  'm  the  process  of  carrying 
out  these  congressional  mandates  and 
either  has  commenced  or  intends  to 
commence  discussions  with  parties  that 
acquired  insolvent  institutions 
(individually,  a  "Purchaser"  and 
collectively,  the  "Purchasers'T  in  the 
1988-89  Assisted  Transactions  in  an 
attempt  to  revise  certain  of  the  terms  of 
such  transactions.  As  part  of  diis 
process,  the  RTC  staff  and  their  outside 
advisors  may  request  or  obtain  fi^m 
Purchasers  in  connection  with  the  RTCs 
due  diligence  efforts  certain  proprietary, 
non-public  information  [e.g.,  prospective 
business  and  tax  plans,  including 
possibly  prospective  tax  models  and  tax 
strategies,  and  financial  forecasts  and 
projections)  concerning  the  institution 
acquired  by  any  such  Purchaser,  which 
informatimi  the  FSUC  Resolution  Fund 
(the  "FRF"),  the  Federal  Deposit 
Insurance  Corporation  (the  "FDIC").  as 
manager  of  the  FRF.  or  the  RTC  is  not 
otherwise  entitled  to  receive  (the 
"Proprietary  Information"). 

In  order  to  prevent  the  improper 
disclosure  of  this  Proprietary 
Information,  and  to  maintain  the 
integrity  of  the  RTCs  renegotiation 
efforts  as  well  as  the  integrity  of  the 
RTC  itself,  it  is  important  that  the  RTC, 
its  employees  and  others  who  may  come 
in  contact  with  this  Proprietary 
Information  hold  such  Proprietary 
Information  confidential  and  not 
disclose  this  information  except  as 


permitted.  Accordingly,  the  RTC  is 
hereby  establishing  the  policy  described 
herein  concerning  the  treatment  of  such 
Proprietary  Information.  This  policy 
shall  be  effective  as  of  the  date  hereof 
and  is  to  be  followed  by  RTC  employees 
and  others  to  whom  it  applies. 

General  Policy 

Any  Proprietary  Information  obtained 
by  the  RTC  or  its  directors,  officers. 
employees,  agents,  or  advisors 
(including,  without  limitation,  attorneys,  , 
accountants,  consultants,  investment 
bankers,  and  financial  advisors 
(collectively,  "Representatives"))  from 
any  Purchaser  as  a  result  of  the  RTC's 
efforts  pursuant  to  FIRREA  to  modify, 
renegotiate,  or  restructure  a  1988-^ 
Assisted  Transaction  with  such 
Purchaser,  which  information  the  FRF. 
the  FDIC.  or  the  RTC  is  not  otherwise 
entiUed  to  receive,  shall  be  treated  as 
confidential  by  the  RTC  and  its 
directors,  o^icers,  employees,  and 
Representatives  and  neither  the  RTC  nor 
its  directors,  officers,  employees,  or 
Representatives  shall  disclose  or 
otherwise  provide  any  such  Proprietary 
Information  to  any  other  Person  (as 
hereinafter  defined)  except  those 
Persons  specifically  permitted  to  receive 
such  information  as  provided  for  in  this 
Statement  of  Policy. 

Permitted  Disclosures 

Notwithstanding  any  other  provision 
in  this  Statement  of  Pobcy,  any 
Proprietary  Information  received  by  the 
RTC  or  its  directors,  officers,  employees, 
or  Representatives  from  any  Purchaser 
may  be  disclosed  to  any  other  Federal 
Agency  (or  subdivision  thereof)  whose 
officers  or  employees  are  represented  on 
(i)  the  RTC  Oversight  Board,  or  (ii)  the 
RTC  Board  of  Directors,  provided  the 
permitted  recipient  of  such  information 
agrees  to  be  subject  to  the  same 
confidentiality  and  disclosure 
restrictions  as  are  provided  for  herein. 
In  addition,  (i)  the  RTC  or  its  directors, 
officers,  employees  and  Representatives 
may  disclose  any  such  Proprietary 
Information  to  which  a  relevant 
Purchaser  gives  its  prior  written 
consent,  (ii)  any  Proprietary  Information 
may  be  disclosed  by  the  RTC  to  any  of 
the  RTC's  officers,  directors,  employees, 
or  Representatives  provided  such  party 
agrees  to  keep  such  information 
confidential  and  not  disclose  such 
information  except  in  accordance  with 
this  Statement  of  Policy,  and  (ili)  the 
RTC  or  its  directors,  officers,  employees. 
or  Representatives  may  make  any 
disclosure  of  such  information  that  is 
required  by  law. 
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Certain  Infonnatioi)  Not  Proprietary 
Information  . 

As  used  in  tliis  SJatement  of  Policy, 
the  term  "Proprietaly  Information"  shall 
not  include  information  that  (i]  is  or 
becomes  generally  available  to  the 
public  other  than  ai  \  a  result  of  a 
disclosure  by  the  Fl  \F,  the  FDIC,  or  the 
RTC  or  any  of  their  respective  directors, 
officers,  employees  or  the  RTC's 
Representatives  of  luch  Proprietary 
Information,  (ii)  was  within  the 
possession  of  the  FKF,  the  FDIC,  or  the 
RTC  or  any  of  theirj  respective  directors, 
officers,  or  employees  or  the  RTC's 
Representatives  prior  to  such 
information  being  furnished  to  the  FRF, 
the  FDIC,  the  RTC  *r  the  RTC's 
Representatives  by  or  on  behalf  of  the 
relevant  Purchaser,' provided  that  the 
source  of  such  infoitmation  was  not 
known  by  the  FRF,  the  FDIC,  the  RTC  or 
the  RTC's  Representatives  to  be  bound 
by  any  agreement  \/^th,  or  subject  to  any 
other  contractual,  Itgal,  or  fiduciary 
obhgation  related  tb,  the  relevant 
Purchaser  with  resj  ect  to  the  disclosure 
of  such  information  (iii)  becomes 
available  to  the  RTi  Z  or  its 
Representatives  on  a  non-confidential 
basis  from  a  source  other  than  the 
relevant  Purchaser,  provided  that  such 
source  is  not  knowt  by  the  RTC  or  its 
Representatives  to  )e  bound  by  any 
agreement  with,  or  mbject  to  any  other 
contractual,  legal  oi  fiduciary  obligation 
related  to,  the  relevant  Purchaser  with 
respect  to  the  disch  isure  of  such 
information,  (iv)  ws  s  independently 
developed  by  the  RiTC  or  its 
Representatives  wijhout  reference  to  the 
Proprietary  Information,  provided  such 
independent  develcnpment  can  be 
reasonably  establisped,  (v}  is  in  a  form 
that  cannot  be  associated  with,  or 
otherwise  identify,  directly  or  indirecUy, 
a  particular  Purchaser,  or  (vi)  the  FRF, 
the  FDIC,  or  the  RTp  is  otherwise 
entitled  to  receive. 

Certain  Definitions 

As  used  in  this  Si  atement  of  Policy, 
the  term  "Person"  c  r  "Persons"  shall  be 


broadly  interpreted 


to  include  any 


corporation,  partnership,  group, 
individual,  govemn  ental  body,  or  entity; 
and  the  term  "disclose"  shall  mean  to 
give  access  to  a  rec  3rd  or  document 
whether  by  producing  or  furnishing  the 
written  record  or  document  (or  copies 
thereof)  or  by  verbs  lly  relating  the 
information  contair  ed  therein. 


By  Order  of  The  Boi  ird 
Dated  at  Washingtc^i, 
September.  1991. 


of  Directors. 
DC  this  10th  day  of 


Resolution  Trust  Corporation. 

John  M  Buckley,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-22967  Filed  9-24-91;  8:45  am) 

BiLUNO  cooc  ni4-w-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  Na  34-29698;  RIe  Nos.  SR-Amex 
91-06;  SR-CBOE-91-11;  SR-NYSE-91-18; 
SR-PHLX-91-28;  SR-PSE-91-131 

Self>Regulatory  Organizations; 
American  Stock  Exchange,  Inc.,  et  al.; 
Order  Approving  Proposed  Rule 
Changes  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Changes  Relating  to 
the  Options  Exchanges'  Joint  Plan  for 
the  Selecting,  Listing,  Challenging  and 
Arbitrating  the  Eligibility  of  New 
Standardized  Equity  Options. 

September  17, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  {"Act"), 
15  U.S.C.  788(b)(1).  the  American  Stock 
Exchange,  Inc.  ("Amex"),  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"),  New 
York  Stock  Exchange.  Inc.  ("NYSE"), 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  and  Pacific  Stock  Exchange, 
Inc.  ("PSE")  (collectively,  "the 
Exchanges")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  identical  proposed  rule 
changes  to  adopt  the  Options 
Exchanges'  Joint  Plan  ("the  Plan")  for 
the  selecting  listing,  challenging  and 
arbitrating  the  eligibility  of  new 
standardized  equity  options. 

The  Amex  and  CBOE  proposals  were 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29109  (April 
19, 1991),  56  FR  19699.  The  Commission 
received  no  comments  on  the  proposals. 
The  Commission  today  also  solicits 
comments  on  the  NYSE,  PHLX  and  PSE 
proposals  from  interested  persons. 

The  adoption  of  Rule  19c-5  under  the 
Act,'  which  provides  for  the  gradual 
elimination  of  restrictions  against  the 
multiple  trading  of  standardized  options 
on  exchange-listed  stocks,*  effectively 
eliminated  the  Options  Allocation  Plan 
("the  Allocation  Plan")  which  had 
served  since  1980  as  the  principal 
agreement  among  the  options  exchanges 
imder  which  exchange-listed  stocks 


'  See  Securitie*  Exchange  Act  Release  No.  28870 
(May  28, 1969).  M  FR  23963  (order  approving  the 
adoption  of  Rule  19c-5). 

'  Multiple  trading  is  the  trading  of  standardized 
options  with  the  same  underlying  security  on  more 
than  one  options  exchange. 


were  selected  for  options  trading.'  The 
primary  function  of  the  Allocation  Plan 
was  to  allocate  new  options  to  the 
options  exchanges  so  that  one  exchange 
would  have  the  exclusive  right  to  list 
and  trade  a  new  option.  The  Allocation 
Plan  also  served  as  a  vehicle  to 
accommodate  the  orderly  introduction 
of  new  options  and  to  ensure 
compliance  with  the  exchanges'  uniform 
options  listing  standards.*  While  the 
adoption  of  Rule  19c-5  removed  the 
need  for  a  joint  plan  to  allocate  options, 
there  is  a  continued  need  for  joint 
procedures  to  facilitate  the  orderly 
introduction  of  new  equity  options  and 
to  ensure  that  there  is  a  mechanism  in 
place  to  ensure  that  only  eligible 
securities  are  selected  for  options 
trading.  Accordingly,  the  Exchanges  and 
the  Options  Clearing  Corporation 
("OCC")  have  agreed  to  adopt  the  Joint 
Exchange  Options  Plan  ("the  Plan").  As 
described  in  more  detail  below,  under 
the  Plan,  there  will  be  speciHc 
procedures  governing  the  selecting, 
listing,  challenging  and  arbitrating  the 
eligibility  of  new  equity  options 
overlying  both  exchange-traded  and 
over-the-counter-listed  securities.  The 
Plan  is  to  become  effective  immediately 
upon  the  Commission's  approval  of  Plan 
rule  filings  from  each  of  the  exchanges 
noted  above,  which  this  order 
accompllishes. 

Under  the  Plan,  an  exchange  ("the 
Selecting  Exchange")  which  seeks  to  list 
a  new  equity  option  on  a  security  ("the 
Selected  Option")  must  notify  OCC  of 
its  selection  through  the  submission  of 
an  intent  to  certify  and  simultaneously 
give  written  notification  of  its  selection 
to  the  other  exchanges.*  Upon  receipt  of 


*  See  Securities  Exchange  Act  Release  No.  16863 
(May  3a  1980).  45  FR  3792a 

*  The  options  exchanges  operate  under  uniform 
rules  which  require  that  an  underlying  security  meet 
certain  minimum  guidelines  for  options  trading. 
These  guidelines  include  standards  regarding  the 
number  of  shares  outstanding,  number  of 
shareholders,  trading  volume,  share  price,  and 
regulatory  comnliance.  See,  e.g..  CBOE  Rule  5.3.  On 
August  29, 1991,  the  Commission  approved  uniform 
proposals  by  the  options  exchanges  to  lower  the 
options  listing  standards.  See  Securities  Exchange 
Act  Release  No.  29628  (August  29. 1991),  56  FR  43949 
("Options  Listing  Standards  Approval  Order"). 

*  In  order  for  a  security  to  be  listed  on  a  national 
securities  exchange,  section  12(d)  of  the  Act 
provides  that  exchange  authorities  must  certify  to 
the  Commission  that  the  security  has  been  approved 
by  the  exchange  for  listing  and  registration.  Section 
12(d)  also  provides  that  a  security's  registration 
l>ecomes  effective  30  days  after  receipt  of  such 
certification  by  the  Commission  or  within  such 
shorter  time  as  the  Commission  may  determine.  In 
the  context  of  standardized  options,  therefore,  an 
exchange  must  certify  to  the  Commission  that  the 
underlying  security  satisfies  all  exchange 
requirements  for  options  trading  [i.e..  compliance 
with  the  uniform  options  listing  standards,  see 

Continued 
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the  notification  from  the  Selecting 
Exchange,  any  other  exchange  may 
submit  an  intent  to  certify  the  Selected 
Option  to  OCC  no  later  than  4  p.m. 
Eastern  Standard  Time  on  the  business 
day  following  receipt  of  the  notification, 
challenge  the  eligibility  of  the  Selected 
Option  by  such  time  or  choose  to  do 
nothing.  As  described  below,  the  Plan 
establishes  specific  waiting  periods 
before  a  Selected  Option  can  commence 
trading.  In  sum,  however,  the  waiting 
periods  vary  according  to  the  number  of 
certifying  exchanges  and  whether  any 
exchanges  have  challenged  the 
eligibility  of  the  Selected  Option. 

First,  where  no  challenge  is  asserted 
as  to  eligibility  of  the  Selected  Option 
and  no  other  exchange  has  submitted  an 
intent  to  certify  such  option,  the 
Selecting  Exchange  may  commence 
trading  in  such  option  on  the  third 
business  day  following  the  date  of  its 
submission  to  OCC  of  its  certification 
for  the  option.  Any  other  exchange  may 
not  commence  trading  in  such  option 
until  the  eighth  business  day  following 
the  certification  date. 

Second,  where  no  challenge  is 
asserted  as  to  the  Selected  Option  and 
one  or  more  other  exchanges  submit  an 
intent  to  certify  such  option,  then  the 
Selecting  Exchange  and  any  other 
exchange  which  has  submitted  an  intent 
to  certify  such  option  may  commence 
trading  in  such  option  on  the  fifth 
business  day  following  the  date  of 
certification  by  the  Selecting  Exchange. 
Any  other  exchange  may  not  commence 
trading  in  such  option  until  the  tenth 
business  day  following  the  certification 
date. 

Third,  if  a  challenge  is  made  to  a 
Selected  Option,  the  challenging 
exchange(8]  and  the  challenged 
exchange(s)  must  submit  written  support 
for  their  claims  of  eligibility  or 
ineligibility  to  the  Arbitrator  (OCC)  and 
all  other  exchanges  by  the  third 
business  day  following  the  certiHcation 
date.  The  Arbitrator  shall  resolve  the 
challenge  by  the  close  of  the  business 
day  following  the  day  it  received  written 
support  for  the  Selected  Option's 
eligibility  or  ineligibility  from  the 
appropriate  exchanges.  If  the  Arbitrator 
deems  the  Selected  Option  eligible  for 
options  trading,  the  challenging 
exchanges,  as  well  as  any  other 
exchange,  may  submit  an  intent  to 
certify  prior  to  the  close  of  the  business 


aupn  note  4).  In  addition,  at  a  matter  of  practice, 
the  options  exchange!  generally  requeit  accelerated 
effectiveneit  of  their  certificationi  of  registration 
for  options  pursuant  to  Rule  12dl-3  under  the  Act. 
As  a  result,  currently,  only  a  few  days  generally 
elapse  between  the  time  an  exchange  submits  • 
certification  for  an  option  and  the  lime  It 
commences  trading  the  option. 


day  following  the  day  of  the  Arbitrator's 
determination.  Trading  of  the  Selected 
Option  will  commence  on  the  third 
business  day  following  the  Arbitrator's 
determination  in  favor  of  the  Selecting 
Exchange(s). 

The  Plan  provides  that  an  exchange 
that  elecU  to  notify  OCC  of  its  intent  to 
certify  a  Selected  Option  is  prohibited 
from  challenging  such  selection. 
Conversely,  an  exchange  which 
challenges  the  eligibility  of  a  Selected 
Option  is  prohibited  from  challenging 
such  selection.  Conversely,  an  exchange 
which  challenges  the  eligibility  of  a 
Selected  Option  is  prohibited  from 
requesting  certification  of  such  option 
(until  the  Arbitrator  has  reached  a 
decision  on  the  challenge). 

OCC.  as  Arbitrator,  shall  determine 
whether  Selected  Options  are  eligible 
and  there  will  be  no  appeal  from  its 
decisions.  A  Selected  Option  will  be 
eligible  only  if  it  meets  the  exchanges' 
options  listing  standards  in  place  on  the 
date  the  Selecting  Exchange  notifies 
OCC  of  its  intent  to  certify  such  option. 
The  Plan  also  states  that  OCC,  as  issuer 
of  any  Selected  Option,  may. 
independent  of  any  challenge,  take  any 
action  permitted  it  under  the  Participant 
Exchange  Agreement  entered  into 
between  OCC  and  the  exchanges. 

The  Exchanges  state  that  the 
proposed  rule  changes  are  consistent 
with  section  6(b)(5)  of  the  Act  in  that 
they  promote  just  and  equitable 
principles  of  trade,  protect  the  Investing 
public  and  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder." 
Specifically,  the  proposals  are  designed 
to  provide  an  orderly  process  for  the 
selection  and  certification  of  new  equity 
options  on  exchange-traded  and  OTC- 
listed  stocks. 

Although  the  elimination  of 
restrictions  against  the  multiple  trading 
of  standardized  options  on  exchange- 
listed  stocks  rendered  the  Allocation 
Plan  obsolete,  the  Usting  of  new  options 
which  may  be  multiply  traded, 
nevertheless,  makes  it  necessary  for  the 
exchanges  to  form  an  agreement 
establishing:  (1)  An  orderiy  procedure 
for  the  certification  of  a  new  option  by 
one  or  more  exchanges,  and  (2)  a  \ 


•lSU.S.C.7Sf(19e2). 


process  for  challenging  the  certification 
or  eligibility  of  a  new  option. 

In  this  regard,  the  experience  of  the 
Commission  with  the  Exchanges' 
selection  of  new  options  has  alerted  the 
Commission,  the  options  exchanges,  and 
the  member  firms  to  the  need  to  create 
uniform  procedures  governing  the 
selection  and  challenge  of  new  options 
listings.  The  competition  among  the 
options  exchanges  frequently  causes  the 
Exchanges  to  seek  to  list  potentially 
lucrative  new  options  as  quickly  as 
possible.  This  process  places  extreme 
pressure  on  the  process  to  determine 
whether  an  option  is  eligible  for  trading. 
As  a  result,  member  firms  are  often 
hindered  in  making  their  decisions  on 
where  to  direct  order  flow  for  new 
options  and.  at  times,  unnecessary 
uncertainty  has  been  created  over 
whether  new  options  selections  are  in 
fact  eligible.  To  reduce  these  problems, 
the  Exchanges  have  developed  uniform 
procedures  establishing  clear  guidelines 
for  notifying  the  Commission,  OCC.  and 
the  other  options  exchanges  about  an 
option  selection  and  providing  the 
Exchanges  with  a  fair  means  of 
challenging  the  selection  for  failure  to 
meet  the  options  listing  standards. 

The  Commission  believes  that  the 
joint  Plan  among  the  options  exchanges 
is  a  reasonable  means  to  provide  for  the 
orderiy  introduction  of  new  options  for 
the  following  reasons.  First,  the  Plan 
requires  a  Selecting  Exchange  to  give 
notice  of  an  intent  to  certify  to  the 
Commission,  the  other  exchanges,  and 
OCC  and  provides  an  opportunity  for 
the  other  exchanges  to  certify  before 
trading  in  the  option  commences.  At  the 
same  time,  the  Plan  stipulates  certain 
rigid  time  frames  within  which  other 
options  exchanges  must  act  If  they  want 
to  select  the  new  option  and  begin 
trading  simultaneously  with  the  first 
Selecting  Exchange.  These  guidelines 
will  prevent  a  Selecting  Exchange  from 
trying  to  list  an  option  before  its 
competitors  where  the  legality  of  the 
option  under  the  uniform  listing 
standards  is  questionable.  In  addition, 
by  establishing  in  the  Plan  pre-set 
waiting  periods  before  which  trading  in 
a  new  option  can  commence,  member 
firms  will  be  afforded  adequate  notice 
that  a  new  option  will  be  multiply 
traded  and.  therefore,  will  be  able  to 
make  their  order  routing  decisions  In  an 
effective  manner. 

Second,  the  Plan  allows  exchanges  to 
contest  options  certifications.  In  this 
regard,  the  Plan  gives  both  challenged 
and  challenging  exchanges  an 
opportunity  to  present  their  arguments 
to  an  impartial  and  experienced  party 
who  will  determine  that  the  Selected 
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Option  is  eligible  lor  trading  only  if  it 
meets  the  exchanges'  options  listing 
standards.  In  addition,  the  Plan  does  not 
penalize  exchanges  from  making  good- 
faith  challenges  ta  a  Selected  Option's 
eligibility  because  it  allows  an 
unsuccessful  challenging  exchange  to 
certify  a  Selected  Option  after  the 
arbitrator  renders  lan  opinion  in  favor  of 
the  Selecting  Exchange(s). 

In  sum,  the  Conanission  believes  the 
Plan  strikes  a  reasonable  balance 
among  the  needs  to:  (1)  Allow  the 
options  exchange^  to  list  new  options  as 
soon  as  possible  t#  reap  the  benefits  of 
their  research  efforts;  (2)  ensure 
compliance  with  tie  exchanges'  uniform 
options  listing  standards;  and  (3)  ensure 
that  options  are  introduced  in  a  fair  and 
orderly  manner,     j 

The  Commission  also  beheves  that  the 
Plan  is  consistent  with  Rule  19c-5  under 
the  Act  including  those  parts  of  the  Plan 
that  require  the  exchanges  that  do  not 
initially  certify  an  option  to  wait  five 
business  days  after  the  date  the 
Selecting  Exchanges)  begins  trading  in 
such  option  to  conimence  trading  in  the 
option.  The  Commission  believes  that  it 
is  reasonable  for  tie  Plan  to  provide  for 
a  five-day  delay  alter  the  date  the 
Selecting  £xchang*(s)  commence 
trading  a  new  option  for  additional 
exchanges  to  list  tl>e  option  because  the 
delay  facilitates  the  orderly  and  fair 
introduction  of  neW  options  and  it 
prevents  unnecessary  confusion  among 
member  Hrms  in  deciding  where  to 
direct  their  order  flow.  The  Commission 
believes  that  a  fiv^ay  waiting  period, 
in  light  of  the  fact  hat  it  occurs  after 
each  exchange  has  had  an  opportunity 
to  initially  list  the  f  ption,  does  not 
constitute  a  condition  or  limitation  on 
the  ability  of  an  exchange  to  list  an 
option  already  listM  on  another 
exchange  and,  theijefore,  is  consistent 
with  Rule  19c-5.^ 

In  addition,  the  < 
that  approval  of  tb 
the  authority  of  th 
section  19(h)  of  the 
provides  the  Con 


Commission  notes 

Plan  does  not  limit 
I  Commission  under 
JAct.  Section  19(h) 
lission  with  the 
authority  to  take  action  against  an 
exchange  if  the  Conmission  finds  that 
the  exchange  is  in  violation  of  the  Act. 
the  rules  and  regulations  thereunder,  or 
its  own  rules.  Acccixlingly, 
notwithstanding  the  Han,  the 
Commission  has  thjp  authority  to  prevent 
an  exchange  from  listing  a  new  optica  if 
the  Commission  fir  ds  that  the  option 


'  lUle  19C-6  wa«  inteiiied  lo  end  the  Allocation 
Plan  and  expand  muJtipl^  trading  lo  all  ttocfc 
options.  The  proposed  nile  change  furthers  this  goal 
by  establishing  fair  seledtion  and  challenge 
prooedaies  4eaigned  lo  I  >t  any  options  exchange 
trade  any  eligible  option 


does  not  meet  the  exchange's  initial 
options  listing  standards.  The 
Commission  also  believes  that  the  Plan 
is  consistent  with  section  19(h)  because 
it  is  a  vehicle  to  ensure  that  the 
Exchanges  will  comply  with  their  listing 
standards  rules  when  selecting  new 
options. 

The  Commission  finds  good  cause  for 
approving  the  NYSE,  PHLX,  and  PSE 
proposed  rule  changes  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  because  it  will  allow 
the  Plan  to  become  effective 
immediately.  As  stated  above,  the  Plan 
is  to  become  effective  immediately  upon 
the  Commission's  approval  of  Plan  nile 
filings  from  each  of  the  Exchanges.  In 
this  regard,  the  Commission  notes  that 
its  recent  approval  of  lower  options 
listing  standards  will  likely  cause  the 
options  exchanges  to  list  several  new 
options."  Accordingly,  it  is  necessary  for 
the  promotion  of  fair  and  orderly 
markets  and  the  protection  of  investors 
to  have  the  Wan  in  place  before  these 
lower  standards  are  in  effetrt  to 
facilitate  the  orderly  introduction  of 
these  new  options.  In  addition,  the 
Amex  and  CBOE  proposals,  which  are 
identical  to  the  NYSE,  PHLX,  and  PSE 
proposals,  already  have  been  published 
for  comment.  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  changes  is 
appropriate  and  consistent  with  section 
6  of  the  Act 

Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  W!  itten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  fUe  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  the  filings  will  also  be 
available  for  inspection  and  copying  at 
the  respective  principal  offices  of  the 
NYSE,  PHLX.  and  PSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-^-18. 


SR-PHLX-^-28.  or  SR-PSE-01-13  and 
should  be  submitted  by  October  16, 
1991. 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.'  that  SR- 
Amex-91-6  and  SR-CBOB-«l-ll  are 
approved  and  SR-NYSE-91-18.  SR- 
PHLX-fll-28.  and  SR-PSE-91-13  are 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  91-23048  Filed  &-24~01;  8:45  am| 

■LLMG  CODE  Mt»-aMi 

SeW-Regutotory  Organteatlons; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  IMIdwest  Stocic  Exchange, 
Incorporated 

September  19. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

20th  Century  Industries 
Common  Stock.  No  Par  Value  (File  Na  7- 
7255). 
PS  Business  Parks,  inc. 
Common  Stock  Series  A,  101  Par  Value 
(File  No.  7-7256). 
IHiblic  Storage  Properties  XVI 
Common  Stock.  Series  A  $.01  Par  Value 
(File  No.  7-7257). 
Ihiblic  Storage  Properties  XX 
Common  Stock.  Series  A  101  Par  Value 
(File  No.  7-7258). 
IBP,  Inc. 
Rights  to  Subscribe  to  Common  Stock  (File 
No.  7-7259). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  10, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 


■  See  Options  Listing  Standards  Approval  Ord«r, 
supra  note  4. 


•  IS  U.SX:.  7«a(bN2)  (1W2). 

>o  17  CFR  200.3O-3(a)(12)  (lOMf). 
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extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91'-230(n  Filed  »-24-«l;  8:45  am] 
WLUNQ  COOC  SOIfr^l-ll 


[IMmm  Na  94-M704;  FNt  No.  8R-NAS0- 
91-41] 

September  18, 1991. 

Self-Regulatory  Organizationa;  Notice 
of  Proposed  Rule  Change  by  National 
Aaaociatlon  of  Securities  Dealers,  Inc. 
Relating  to  Amendments  to  ttie 
Examination,  Examination 
Specifications  and  Study  Outline  for 
ttte  ("Series  26")  Examination 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  August  12. 1991  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  submits 
amendments  to  the  examination 
specifications  and  study  outline  for  the 
Investment  Company  and  Variable 
Contracts  Products  ("Series  26") 
quantifications  examination.  The 
amendments  add  new  questions  to 
reflect  both  regulatory  and  business 
changes  in  this  segment  of  the  securities 
industry  and  update  material  concerning 
NASD  and  SEC  Rules.  The  number  of 
questions  per  test  has  been  increased  to 
100  and  the  testing  time  will  be  two 
hours. 

The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Laws,  Schedules  to  the  By- 
Laws,  Rules,  practices  or  procedures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Rules  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Pursuant  to  section  15A(g)(3)  of  the 
Act,  the  NASD  is  authorized  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members.  To  this 
end,  the  NASD  has  developed 
examinations  that  it  administers  to 
establish  that  such  persons  have 
attained  the  requisite  levels  of 
knowledge  and  competence.  The  NASD 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
amendments  are  necessary  or 
appropriate  in  view  of  changes 
pertaining  to  the  subject  matter  covered 
by  the  examinations. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(g)(3)  of  the  Act,  which 
authorizes  the  NASD  to  prescribe 
standards  of  training,  experience,  and 
competence  for  persons  associated  with 
NASD  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
amendments  to  the  Series  26 
examination,  specifications  and  study 
outline  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatioo  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission, 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  16, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegdted 
authority.  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-23051  Filed  9-24-91:  8:45  am) 

BILLINQ  COOC  SOIO-OI-M 


Self-Regulatory  Organizations; 
AppllcaUons  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

September  19. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Royal  Bank  of  Scotland  Group  Inc. 
American  Depositary  Shares  B  (File  No.  7- 
7260). 
Household  International 
Depositary  Shares  Preferred.  No  Par  Value 
(File  No.  7-7261). 
20th  Century  Industries 
Common  Stock.  No  Par  Value  (File  No.  7- 
7262). 
Public  Storage  Properties  XVI,  Inc. 
Common  Stock.  Series  A.  $.01  Par  Value 
(File  No.  7-7263). 
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XX,  Inc. 

A.  $.01  Par  Valu<> 


Public  Storage 
Common  Stock,  Series 
(File  .Na  7-7264). 
PS  Business  Parks,  Inc 
Common  Stock,  Serifs  A,  $.01  Par  Valup 
(File  No.  7-7265). 

These  securities  are  listed  and 


registered  on  one  or 


more  other  national 


securities  exchange  and  are  reported  in 
the  consolidated  tratisaction  reporting 
system.  I 

Interested  persons  are  invited  to 
submit  on  or  before  October  10, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persona  desiring  to  make 
written  comments  slould  Hie  three 
copies  thereof  with  |he  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,jWashington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Comminion  will  approve 
the  application  if  it  ^nds,  based  upon  all 
the  information  avalable  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  apf  lications  are 
consistent  with  the  maintenance  of  fair 


and  orderly  markets 
of  investors. 


For  the  Commission, 
Market  Regulation 
authority. 
lonathan  G.  Katz, 
Secretary. 
[PR  Doc  91-23002  Filec 
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by  the  Division  of 
puijsuant  to  delegated 


9-24-01;  8:45  am] 


[Rat.  Na  IC-1832S;  «1  e-7719] 


Pioneer  Bond  Fund 
Application 


September  19, 1991. 

agency:  Securities  ^d  Exchange 

Commission  ("SEC" 

action:  Notice  of  i 
Exemption  under  th^ 
Company  Act  of : 


194) 


and  the  protection 


et  al;  Notice  of 


Aipl 


ication  for 
Investment 
("Act"). 


APPUCANTS:  Pionee^  Bond  Fund.  Pioneer 
Europe  Fund,  Pionee  r  Fund,  Pioneer 
Growth  Trust  (comp3sed  of  three 
portfolios:  Pioneer  Capital  Growth  Fund, 
Pioneer  Equity-Incoipe  Fund,  and 
Pioneer  Gold  Shares ),  Pioneer  Money 
Market  Trust  (compi  )sed  of  three 
portfolios:  Pioneer  C  ash  Reserves  Fund, 
Pioneer  U.S.  Govern  menf  Money  Market 
Fund,  and  Pioneer  Tax-Free  Money 
Fund).  Pioneer  Muni  :ipal  Bond  Fund, 
Pioneer  II,  Pioneer  1  tiree,  and  Pioneer 
U.S.  Government  Tr  ist  (collectively,  the 
"Funds");  and  Pione  ;r  Funds  Distributor, 
Inc.  (the  "Underwrit  jr"). 


RELfVANT  ACT 

requested  pursuant 
sections  2(a)(32),  2(<i 


SECTIONS:  Exemption 
o  section  6(c)  from 
1(35).  22(c).  and 


22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPUCATWN:  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  impose  a  contingent  deferred 
sales  load  on  the  redemption  of  certain 
shares  purchased  at  net  asset  value  and 
to  waive  the  load  in  certain  instances. 
FIUNQ  DATE:  The  application  was  filed 
on  May  7, 1991  and  was  amended  and 
restated  on  September  9, 1991  and 
September  16, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appHcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  14, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  a^idavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  The  Pioneer  Group,  Inc.,  60 
State  Street,  Boston,  Massachusetts 
02109. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barry  A.  Mendelson,  Staff  Attorney,  at 
(202)  504-2284.  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The 
Underwriter  is  the  principal  underwriter 
of  each  of  the  Funds  except  for  Pioneer 
Money  Market  Trust,  which  is  sold 
directly  without  the  use  of  an 
underwriter.  The  investment  manager 
for  each  of  the  Funds  is  Pioneering 
Management  Corporation  ("PMC"),  an 
affiliated  person  of  the  Underwriter. 

2.  Currently,  the  Funds  impose  no 
front-end  sales  charge  on  (i)  purchases 
of  $1  million  or  more,  or  (ii)  purchases 
by  certain  benefit  plans  ("Group  Plans") 
under  which  a  sponsoring  organization 
recommends,  solicits,  or  otherwise 
facilities  piutihases  by  its  employees, 
members,  or  participants.  Pioneer 
Money  Market  Trust  imposes  no  front- 


end  sales  charge  under  any 

circumstances. 

3.  Each  of  the  Funds  (except  Pioneer 
Fund,  P*oneer  II,  and  Pioneer  Three)  has 
adopted  a  distribution  plan  in 
accordnnce  with  rule  12b-l  under  the 
Act.  Expenditures  of  the  Funds  pursuant 
to  thes>^  distribution  plans  may  not 
exceed  0.25%  of  average  daily  net  assets 
(0.15%  in  the  case  of  Pioneer  Money- 
Market  Trust).  Distribution  plans  have 
been  proposed  for  Pioneer  Fund,  Pioneer 
II,  and  Pioneer  Three,  and  these  plans 
will  be  voted  upon  at  shareholder 
meetings  scheduled  for  October  15, 1991. 

4.  The  Funds  (except  Pioneer  Money 
Market  Trust)  now  propose  to  impose  a 
contingent  deferred  sales  charge  (the 
"Charge")  upon  the  redemption  or 
repurchase  of  Fund  shares  '  if  (a)  the 
shares  being  redeemed  were  not  subject 
to  a  sales  charge  when  originally 
purchased  because  they  were  part  of  a 
purchase  of  $1,000,000  or  more  or  were 
purchased  under  a  Group  Plan,  and  (b) 
the  shares  have  been  held  for  less  than 
one  year.  In  addition,  applicants 
propose  to  waive  the  Chaige  with 
respect  to  certain  "Qualifying 
Redemptions,"  as  described  below. 

5.  The  Charge  will  be  imposed  on 
redemptions  from  Pioneer  Money 
Market  Trust  only  if  (a)  the  applicable 
shares  were  originally  purchased  from 
another  Fund  without  imposition  of  a 
sales  charge  (per  subparagraph  (a)  of 
the  preceding  paragraph)  and  then 
exchanged  for  shares  of  the  Pioneer 
Money  Market  Trust,  and  (b)  the  shares 
have  been  held  for  a  total  of  less  than 
one  year. 

6.  The  Charge  will  be  assessed  at  the 
rate  of  1%  of  the  lesser  of  the  net  asset 
value  of  the  shares  redeemed  or  the 
total  cost  of  such  shares.  The  Charge 
will  be  deducted  from  the  proceeds  of 
an  investor's  redemption.  The  Charge 
will  be  paid  to  the  Underwriter  or  its 
affiliates  to  the  extent  that  such  entities 
have  paid  broker-dealer  commissions  or 
other  expenses  on  net  asset  value  sales 
within  the  preceding  twelve  months  for 
which  they  have  not  received 
reimbursement  under  any  applicable 
distribution  plan  (as  described  above)  or 
otherwise.  Any  portion  of  a  Charge  not 
payable  to  the  Underwriter  or  its 
affiliates  will  be  paid  to  the  applicable 
Fund. 


'  The  application  refers  to  both  "redemptions," 
meaning  the  direct  sale  by  sharehoidera  lo  the 
issuing  investment  company,  and  "repurchases." 
meaning  the  sale  by  shareholders  to  the 
Underwriter  through  another  broker^tealer.  Since 
the  efiecl  of  the  requested  relief  is  the  same  for  both 
redemptions  and  repurchases,  this  notice  will 
employ  the  term  "redemption'  to  refer  to  either  such 
transaction. 
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7.  No  Charge  will  be  imposed  on 
shares  purchased  prior  to  the  date  that 
the  requested  order  is  granted.  No 
Charge  will  be  imposed  when  an 
investor  redeems  shares  acquired 
through  reinvestment  of  dividend 
income  or  capital  gain  distributions. 
Shares  subject  to  the  Charge  that  are 
exchanged  for  shares  in  another  mutual 
fund  managed  by  PMC  will  continue  to 
be  subject  to  the  Charge  until  one  year 
from  the  original  date  of  purchase. 

8.  In  determining  whether  the  Charge 
is  applicable  to  a  particular  redemption, 
it  will  be  assumed  that  the  first  shares 
redeemed  by  an  investor  will  be  those 
shares  on  which  no  Charge  is  imposed, 
as  set  forth  in  the  preceding  paragraph. 
Shares  subject  to  the  Charge  will  be 
redeemed  in  the  order  purchased. 

9.  Applicants  seek  authority  to  waive 
the  Charge  with  respect  to  the  following 
tjTpes  of  redemptions  ("Quahfying 
Redemptions"):  (a)  redemptions 
following  the  death  or  "disability"  (as 
defined  in  section  72(m)(7)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"))  of  a  shareholder, 
(b)  redemptions  in  connection  with 
certain  distributions  from  Individual 
Retirement  Accounts  ("IRAs"),  403(b) 
programs,*  or  qualified  retirement  plans 
(i)  that  are  on  account  of  a  participant's 
disability  or  death,  (ii)  that  are  part  of  a 
series  of  substantially  equal  payments 
made  over  the  life  expectancy  of  die 
participant  or  the  joint  life  expectancy 
of  the  participant  and  his  beneficiary,  or 
(iii)  that  constitute  a  tax-free  return  of 
excess  contributions  described  in  Code 
sections  401(a)(8).  401(g),  403(b), 
408(d)(4)  or  (5),  408(k)(6)  or  501(c)(18)(D): 
or  (c)  redemptions  from  a  403(b) 
program  or  a  qualified  retirement  plan 
(i)  after  the  participant's  service  with  his 
employer  terminates,  (ii)  that  represent 

a  participant's  directed  transfer  under  a 
defined  contribution  plan,  or  (iii)  that 
are  in  the  form  of  a  loan  to  the 
participant  as  described  in  Code  section 
72. 

10.  Applicants  request  that  any  order 
issued  by  the  SEC  relating  to  this 
application  also  apply  to  any  Fund  that 
in  the  future  lowers  the  level  of  its  sales 
charge  structure  and  to  any  other  open- 
end  investment  company  created  in  the 
future  ("Additional  Fund")  having  a 
sales  charge  structure  equivalent  to  or 
lower  than  that  of  the  Funds  and  for 
which  the  Underwriter  serves  as 
principal  underwriter. 


'  A  403|b)  program  Is  a  retirement  or  deferred 
uompenaatiofl  arrangement  for  employees  of  public 
schools  and  certain  other  tax-exempt  organizations. 


Applicants'  Legal  Analysis 

1.  Section  2(a)(32)  of  the  Act  defines 
redeemable  security  to  be  a  security 
that,  upon  presentation  to  the  issuer  or 
to  a  person  designated  by  the  issuer, 
entitles  the  shareholder  to  receive 
approximately  his  proportionate  share 
of  the  issuer's  current  net  assets. 
Applicants  assert  that  the  imposition  of 
the  Charge  will  not  prevent  a  redeeming 
shareholder  from  receiving  his 
proportionate  share  of  the  current  net 
assets  of  a  Fund,  but  will  merely  defer 
the  deduction  of  a  sales  load  and  make 
it  contingent  upon  an  event  that  may 
never  occur.  However,  to  avoid 
uncertainty  in  this  regard,  applicants 
request  an  exemption  from  the  operation 
of  section  2(a)(32)  to  the  extent 
necessary  to  impose  the  proposed 
Charge  and  maintain  each  Fund's 
qualification  as  an  open-end  investment 
company  imder  section  5(a)(1)  of  the 
Act. 

2.  Section  2(a](35)  of  the  Act  defines 
sales  load  as  the  difference  between  the 
price  of  a  security  and  the  amoimt  of  the 
sale  proceeds  actually  invested  by  the 
issuer.  Mutual  funds  traditionally  have 
imposed  sales  loads  at  the  time  their 
securities  are  purchased.  The  Charge  is 
paid  to  the  Underwriter  solely  as  a  form 
of  compensation  for  its  services  and 
expenses  related  to  offering  shares  of 
the  Funds  for  sale  to  the  public. 
Applicants  submit  that  this 
arrangement,  but  for  the  timing  of  the 
imposition  of  the  Charge,  is  within  the 
section  2(a)(35)  definition  of  sales  load. 
Applicants  contend  that  the  deferral  of 
the  sales  load,  and  its  contingency  upon 
the  occurrence  of  an  event  that  may  not 
occur,  does  not  change  the  basic  natiire 
of  this  charge,  which  is  in  every  other 
respect  a  sales  load.  However,  to  avoid 
any  uncertainty  in  this  regard, 
apphcants  request  an  exemption  from 
section  2(a)(35)  to  the  extent  necessary 
to  impose  the  proposed  Charge. 

3.  Section  22(c)  of  the  Act  and  rule 
22c-l  thereunder  preclude  a  registered 
investment  company  issuing  a 
redeemable  security  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security. 
Applicants  submit  that  imposition  of  the 
Charge  does  not  violate  section  22(c)  or 
rule  22C-1.  The  price  of  a  Fund's  shares 
on  redemption  will  be  based  on  current 
net  asset  value.  The  Charge  will  merely 
be  deducted  at  the  time  of  redemption  in 
arriving  at  the  net  proceeds  payable  to 
the  shareholder.  However,  to  avoid  any 
uncertainty,  applicants  request  an 
exemption  from  section  22(c)  and  rule 
22C-1  to  the  extent  necessary'  to  impose 
the  proposed  Charge. 


4.  Section  22(d)  of  the  Act  requires  a 
registered  investment  company  and  its 
principal  underwriter  to  sell  the 
company's  securities  at  a  current  public 
offering  price  described  in  the 
company's  prospectus.  Subject  to 
certain  conditions,  rule  22d-l  provides 
an  exemption  from  section  22(d), 
allowing  investment  companies  to 
charge  different  loads  to  different 
classes  of  investors.  Traditionally, 
however,  rule  22d-l  has  applied  to  sales 
loads  imposed  at  the  time  of  purchase. 
Nevertheless,  applicants  assert  that  they 
will  comply  with  the  conditions  of  rule 
22d-l  as  If  the  Charge  was  a  front-end 
sales  load.  Accordingly,  applicants 
request  an  exemption  from  section  22(d) 
to  the  extent  necessary  to  permit  the 
waiver  of  the  Charge  as  described 
above. 

Applicants'  Condition 

If  the  requested  order  for  exemption  is 
granted,  applicants  expressly  agree  that 
they  will  comply  with  proposed  rule  6c- 
10  under  the  Act  as  currently  proposed 
and  as  it  may  be  reproposed,  adopted, 
or  amended  in  the  future. 

For  the  Commitsion.  bjr  the  Division  of 

Investment  Management,  pursuant  to 
delegated  authority. 

Maigaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  91-23050  Filed  »-24-ei;  8:45  am] 

BIUJNO  CODE  SOIO-AMI 


Issuer  Delisting;  Notics  of  AppUcation 
to  Withdraw  from  Listing  and 
Registration  (UNC  Incorporated, 
Common  Stodc.  $020  Par  Vaius)  FU« 
Na  1-5400 

September  19. 1991. 

UNC  Incorporated  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  and  Rule  12d2-2(d)  promulgated 
thereunder  to  withdraw  its  Common 
Stock  from  listing  and  registration  on 
the  Pacific  Stock  Exchange,  Inc.  ("PSF'J 
and  Midwest  Stodc  Exchange,  Inc. 
("MSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the  , 

following:  . 

The  Company's  Common  Stock  is  | 

already  listed  on  New  York  Stock  , 

Exchange  ("NYSE").  The  Company's         ' 
Board  of  Directors  feels  tliat  continued 
listing  and  registration  of  the  Common 
Stock  on  both  PSE  and  the  MSE  is 
unduly  burdensome  because  since  the 
original  listing  of  the  Comnnwi  Stock  on 
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both  the  PSE  and  the  MSE.  trading 


volume  has  been  re 
addition,  continued 


atively  low.  In 
listing  of  the 


Company's  Commo  j  Stock  on  the  PSE 
and  the  MSE  is  cos!  ly  to  the 
Corporation. 

Any  interested  p«  rson  may,  on  or 
before  October  10. :  991  submit  by  letter 
to  the  Secretary  of  I  le  Securities  and 
Exchange  Commiss  on,  450  Fifth  Street. 
NW..  Washington.  DC  20549.  facts   • 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  a  id/or  PSE  and  what 
terms,  if  any,  shouk  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Comnission,  based  on 
the  information  sub  nitted  to  it,  will 
issue  an  order  grani  ing  the  application 
after  the  date  menti  sned  above,  unless 
the  Commission  del  ermines  to  order  a 
hearing  on  the  matt»r. 


For  the  Commission 
Market  Regulation, 
authority. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  91-23003  Fil^  »-24-91:  8:45  am 

HLUNQ  CODE  MIO-OI-M 


by  the  Division  of 
pukuant  to  delegated 


DEPARTMENT  OF  I  iTATE 

Office  of  tfie  Depu^  Secretary 
(Public  Notice  14841 

Determination  On  Assistance  to  ttie 
Baltic  States 


II  (61 
'A  ct 


<if 


Pursuant  to  section 
Assistance  Act  of 
U.S.C.  2261)  (the  " 
Executive  Order  12163 
section  1(a)(1)  and 
Department  Delega^ 
145. 1  hereby  authorize 
$5  million  in  funds 
chapter  4  of  part  II 
Year  1991  for  assistance 
States,  notwithstan^i 
provision  of  law 

This  determinaticin 
to  Congress  immed 
in  the  Federal  Regi^i 

Dated:  September  9, 
Lawrence  S.  Eaglebur^i 

Deputy  Secretary  Oj 
[FR  Doc  91-22990 

SnjJNQ  CODE  4710-10-11 


ofSLit, 
iFUed 


451  of  the  Foreign 
.  as  amended  (22 
).  section  1-201  of 
,  as  amended,  and 
Section  4(d]  of  State 
ion  of  Authority  No. 

the  use  of  up  to 
itiade  available  under 
the  Act  in  Fiscal 

to  the  Baltic 
ing  any  other 


shall  be  reported 
tely  and  published 


;er. 


1991. 
!er. 

e. 

9-24-91:  8:45  am] 


(Public  Notice  1485] 


Determination  Undjer  Section  620(f)  of 
ttie  Foreign  Assisttnce  Act  of  1961,  as 
Amended 


Pursuant  to  secti()n 
Foreign  Assistance 


620(0(2)  of  the 
Act  of  1961,  af 


amended,  (22  U.S.C.  2370(f)(2)),  and 
section  l-201(a)(12)  of  Executive  Order 
No.  12163,  as  amended,  I  hereby 
determine  that  the  removal  of  Estonia, 
Lativa  and  Lithuania  from  the 
application  of  section  620(f)  of  the 
Foreign  Assistance  Act.  (and  other 
provisions  which  reference  it),  for  an 
indefmite  period,  is  important- to  the 
national  interest  of  the  United  States. 

This  determination  shall  be  reported 
to  the  Congress  and  published  in  the 
Federal  Register. 

Dated:  September  14. 1991. 
Lawrence  S.  Eagleburger. 
Acting  Secretary  of  State. 
[FR  Doc.  91-22991  Filed  9-24-91;  8:45  am) 
BIUJNO  CODE  4710-10-M 


(Public  Notice  1486] 

Determination  on  Assistance  to  ttie 
Baltic  States 

Pursuant  to  section  451  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (22 
U.S.C.  2261)  (the  "Act"),  and  section  1- 
201  of  Executive  Order  12163.  as 
amended.  I  hereby  authorize  the  use  of 
an  additional  $6  million  in  funds  made 
available  under  chapter  4  of  part  II  of 
the  Act  in  Fiscal  Year  1991  for 
assistance  to  the  Baltic  States, 
notwithstanding  any  other  provision  of 
law. 

This  determination  shall  be  reported 
to  Congress  immediately  and  published 
in  the  Federal  Register. 

Dated:  September  13, 1991. 
Lawrence  S.  Eaglebuiger. 
Acting  Secretary  of  State. 
[FR  Doc.  91-22992  Filed  9-24-91:  8:45  am] 

BIUJNO  CODE  4710-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Air  Traffic  Procedures 
Advisory  Committee  Meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation 
Administration  Air  Traffic  Procedures 
Advisory  Committee  (ATPAC)  will  be 
held  to  review  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures. 


DATES:  The  meeting  will  be  held  from 
October  21.  at  8  a.m..  through  October 
24, 1991.  at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Residence  Inn.  900  Mays  Landing 
Road.  Somers  Point.  NJ..  and  FAA 
headquarters.  800  Independence 
Avenue.  SW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Theodore  H.  Davies,  Executive 
Director,  ARPAC.  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
telephone  (202)  267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463: 
5  U.S.C.  App.  1),  notice  is  hereby  given 
of  a  meeting  of  the  ATPAC  to  be  held 
from  October  21.  at  8  a.m.,  through 
October  22, 1991.  at  4:30  p.m..  at  the 
Residence  Inn.  900  Mays  Landing  Road. 
Somers  Point.  NJ.  The  meeting  will 
reconvene  October  23.  at  10  a.m., 
through  October  24.  at  4:30  p.m.,  in  the 
MacCracken  Room,  FAA  headquarters, 
800  Independence  Avenue.  SW.. 
Washington,  DC.  The  agenda  for  this 
meeting  is  as  follows:  a  continuation  of 
the  Committee's  review  of  present  air 
traffic  control  procedures  and  practices 
for  standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  desiring 
to  present  oral  statements  should  notify 
the  person  listed  above  not  later  than 
October  18. 1991.  The  next  quarterly 
meeting  of  the  FAA  ATPAC  is  planned 
to  be  held  from  January  6-10, 1992,  in 
Monterey,  CA.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time. 

Issued  in  Washington,  DC  on  September 
18, 1991. 

Theodore  H.  Davies, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[FR  Doc.  91-23035  Filed  9-24-91;  8:45  am] 
MIXINQ  CODE  4110-13-M 
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Establistmient  of  Airport  Radar 
Servica  Area  at  Eugana  Matilon  Sweat 
Field  Airport,  OR;  PutiHc  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  infomial  airspace 
meeting. 

summary:  This  notice  announces  a  fact- 
fmding  informal  airspace  meeting  to 
solicit  additional  information  from 
airspace  users  and  others  concerning  the 
establishment  of  an  Airport  Radar 
Service  Area  (ARSA)  at  Eugene  Mahlon 
Sweet  Field  Airport.  OR. 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1992.  The  informal 
airspace  meting  will  be  held  on 
Tuesday,  November  19. 1991. 
ADDRESSES:  The  informal  airspace 
meeting  location  is  as  follows: 

Date:  Tuesday.  November  19, 1991. 

Time:  7  p  jn. 

Location:  Lane  Community  College,  Main 
Campus,  Forum  Room.  4000  East  30th  Street, 
Eugene,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACr. 

George  Orr,  System  Management 
Branch  (ANM-530).  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Northwest  Mountain  Region 
Headquarters,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  WA  98168; 
telephone:  (206)  431-2530. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA's  Northwest 
Mountain  Region.  Each  participant  will 
be  given  an  opportunity  to  make  a 
presentation. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
time  needed  for  such  presentation.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers.  The 
meeting  will  not  be  adjourned  until 
everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  The 
meeting  may  be  adjourned  at  any  time  if 
all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  paper  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 


presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meeting  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  this  meeting  will  be 
filed  in  the  docket 

Agenda 

Opening  Remarks  and  Discussion  of 

Meeting  Procedures 
Public  Presentations 
Closing  Comments 

Issued  in  Washington,  DC  on  September 
13. 1991. 

Wnnam  C  Davis. 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  91-23034  Filed  9-24-91;  8:45  am] 
MLLMQ  COW  4SW-tS-B 


Radio  Technical  Commission  for 
Aeronautics  (RICA)  Spe<tel 
Committee  166;  User  Requirements  for 
Future  Airport  and  Terminal  Area 
Communication,  Navigation,  and 
Surveillance  Systems;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C.  appendix  I),  notice 
is  hereby  given  for  the  twelfth  meeting 
of  Special  Committee  166  to  be  held 
October  15-16, 1991,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square.  1425  K  Street,  NW.,  Suite  500, 
Washington,  DC  20005.  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
eleventh  meeting  held  on  June  20-21, 
1991.  RTCA  paper  no.  351-91/SC166-72 
(enclosed);  (3)  Approval  of  minutes  of 
working  group  meeting  held  on  August 
19-21, 1991,  RTCA  paper  no  XXX-91/ 
SC166-XX  (enclosed);  (4)  Reports  on 
action  items  assigned  during  working 
group  meeting;  (5)  Assessment  of  FAA 
response  to  RTCA  letter  requesting  data 
for  committee  deliberations;  (6)  Report 
by  chairman  of  Transition/Economics 
Working  Group  activity;  (7)  Review  of 
user  inputs  to  Chapter  8  of  Committee 
Report;  (8)  Approval  of  sixth  partial 
draft  of  Committee  Report,  RTCA  paper 
no.  XXX-91SC166-XX;  (9)  Other 
business;  (10)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCS 
Secretariat,  11430  Connecticut  Avenue. 
NW..  suite  1020,  Washington,  DC  200»i: 


(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC  oq  September 
16, 1991. 
Joyce  J.  Gillen. 
Designated  Officer. 

[PR  Doc.  91-23029  Filed  9-24-01;  8:45  am) 
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Radio  Technical  Comntission  for 
Aeronautics  (RTCA)  Special 
Committee  169  Aeronautical  Data  Unk 
Applications;  Meeting 

Pursuant  to  sectioft^0(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C.  appendix  I),  notice 
is  hereby  given  for  the  fourth  meeting  of 
Special  Committee  189  to  be  held 
October  17-18, 1991.  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW,  suite  1020,  Washington, 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (20  Review  of  meeting  agenda; 
(3)  Approval  of  minutes  of  the  third 
meeting  agenda;  (3)  Approval  of  minutes 
of  the  third  meeting  held  on  August  6-7, 
1991,  RTCA  paper  no.  XXX-OT/SC169- 
XX  (enclosed);  (4)  Report  of  Air  Traffic 
Services  Data  Link  Communications 
Working  Group  activities;  (5)  Mitre 
Corporation  briefing  on  communications 
security;  (6)  FAA  briefing  on  testing  of 
systems;  (7)  FAA  briefing  on  Flight 
Operations  and  Air  Traffic  Management 
Integration  Program;  (8)  Report  of  FAA 
Satellite  Implementation  Group  meeting; 
(9)  Develop  proposals  to  establish  new 
special  committees;  (10)  Establish 
working  groups;  (11)  Assignment  of 
tasks;  (12)  Other  business;  (13)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW..  suite  1020,  Washington,  DC  20036- 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  Septemticr 
17. 1991. 

foyca  I.  GiOeii. 

Designated  Officer 

(FR  Doc.  91-23027  Filed  9-24-91;  8:45  am] 
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Radio  Technical  C^mlsslon  for 
Aeronautics  (RTCA)  Special 
Committee  172;  Future  Air-Ground 
Communications  in  the  VHP 
Aeronautical  Band  1(1 18-137  MHZ); 
Meeting 

Pursi  ant  to  sectic  n  10(a]  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463.  5  U.S.C  .  appendix  I],  notice 
is  hereby  given  for  t  le  second  meeting 
of  Special  Committc  e  172  to  be  held 
October  21-23. 1991  in  the  RTCA 
Conference  Room,  1 140  Connecticut 
Avenue..  NW..  suite!  1020.  Washington. 
DC  20036,  commencing  at  9:30  a.m. 


s  meeting  is  as 
's  introductory 
1  of  the  first 

TCA  paper  no.  365- 


The  agenda  for  ( 
follows;  (1)  Chairm 
remarks;  (2)  Appro 
meeting's  minutes, 
91/SC172-13;  (3)  Working  groups 
reports;  (a)  VHP  Coinmunications 
System  Recommendations  Working 
Group  (WG-1);  (b)  \  HP  Data  Radio 
Signal-in-space  MA!  JPS  Working  Group 
(WG-2);  (4)  Technic  il  presentations;  (5) 
Working  group  sessions;  (6)  Back  in 
plenary;  (a)  Review  working  group 
progress;  (b)  Task  aisignment;  (7)  Other 
business;  (8]  Date  aid  place  of  next 
meeting. 

Attendance  is  ope|n  to  the  interested 
public  but  limited  toispace  available. 
With  the  approval  of  the  Chairman, 
members  of  the  pub  ic  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  D.C.  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.,  on  September 
19, 1991. 
Joyca  J.  Gillen, 
Designated  Officer. 
[FR  Doc  91-23028  Filed  9-24-91;  8:45  am] 
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Urban  Mass  Transportation 
Administration 

UMTA  Section  3  and  9  Grant 
Obligations 

aqency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
action:  Notice. 

summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1991,  Public  Law 
101-516,  signed  into  law  by  President 
George  Bush  on  November  5, 1990, 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 

Section  3  Grants 


every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964. 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Lynn  Sahaj,  Chief,  Resource 
Management  Division,  Office  of  Capital 
and  Formula  Assistance,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management.  400  Seventh  Street, 
SW.,  room  9301,  Washington.  DC  20590. 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 

Section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  Section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Transit  property 


Grant  No. 


Grant  arrxHint 


Obligation 
date 


Regional  Transportation  Dfetrict  Derrver,  C0._..-. 

Mass  Transit  AdmimstratKr.  Battimofe,  MO . 

Maine  Department  of  Traneporlation.  Maine 

Casco  Bay  island  Transit  Oistnct.  Portland,  ME 

Wesicf>ester  Department  af  Transportation,  New  YoiK  N.Y.-Northeastam  NJ . 
Metro  Regional  Transit  Au  hority.  Akron  OH 


CO-03-0046-00 
MO-03-0052-00 
ME-03-0027-00 
ME-03-0028-00 
NY-03-0266-00 
OH-03-0110-00 


$143,985 
1,974,999 
3,437,835 
909.999 
3.999,999 
^700,000 


07/23/91 
08/14/91 
08/08/91 
08/07/91 
08/26/91 
08/14/91 


Section  9  Grants 


Transit  property 


Grant  No. 


nt  amount 

Obligation 
date 

$34,400 

■07/03/91 

23.712,000 

07/03/91 

661.982 

07/27/91 

190.222 

07/03/91 

7.889,772 

07/20/91 

524.800 

07/01/91 

156,000 

07/03/91 

134,000 

07/03/91 

2,851,273 

07/02/91 

66,935 

07/02/91 

1.179,804 

07/05/91 

1.000,000 

07/23/91 

120,000 

07/05/91 

200,000 

07/05/91 

200,000 

07/05/91 

3.188,863 

07/02/91 

1.383,023 

07/02/91 

2,538.350 

07/02/91 

165.775 

07/02/91 

612.999 

07/12/91 

10,016,123 

07/26/91 

Sooth  Coast  Area  Transit  Oxnard-Ventura-One  Thousand  Oaks,  CA 

Souttiem  Calrfortna  Rapid  Transit  District  Los  /kngele»-Long  Beach,  CA.. 

City  ol  Santa  Rosa.  Santa  Rosa.  CA 

City  of  ValtefO,  San  Franct»coOakland.  CA 

Omnrtrans,  San  8emardin«-Riverside.  CA . 


City  Of  Gardena,  Los  Angeles-Long  Beach,  CA.... 
City  of  La  Mirada.  Los  Angeles-Long  Beach,  CA.. 

City  of  Corona.  San  Bernardino-Riverside,  CA. 

City  of  Fresno.  Fresno,  CK 

City  of  Pueblo.  Pueblo.  CO.. 


Greater  New  Haven  Transit  Dwtnct  New  Haven.  CT . 

Greater  Bndgeport  Transit  District  Bridgeport.  CT 

Milford  Transit  Distnct  Bndgeport  CT „ 

Valley  Regiofwl  Planning  Agency.  Bridgeport  CT 

Middletown  Trarwit  Distnct  Hartford,  CT . 


Gary  PutHic  Transportation  Corporation,  Chicago,  IL-Norttiwestem  IN 

(Northwestern  Indiana  Regional  Planning  Commission.  Chicago,  IL-Nortttwestem  IN 

Northern  indMna  Commuter  Transportation  Ostnct,  Chicago,  IL.-Northwestem  IN 

City  of  Henderson  Transit.  Evansville.  IN.-KY 

Pioneer  Valley  Transit  Autlionty.  Spnngfield-Chicopee-Holyoke,  MA.-CT . 

Soburt)an  Mobility  Authontif  for  Regional  Transportation.  Detroit  Ml „ 


CA-90-X405-01 
CA-90-X416-01 
CA-90-X423-00 
CA-90-X424-00 
CA-90-X431-00 
CA-90-X433-00 
CA-90-X437-00 
CA-90-X446-00 
CA-90-X450-00 
CO-9O-X057-01 
CT-90-X 185-00 
CT-90-X1 87-00 
CT-90-X1 88-00 
CT-90-X1 89-00 
CT-90-X1 90-00 
IN-90-X1 53-00 
IN-90-X 154-00 
lh*-90-X  155-00 
KY-90-X056-00 
MA-90-X 124-00 
MI-90-X140-00 
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Section  9  Grants— Continued 


Transit  properly 


City  of  Saginaw  System.  Saginaw,  Ml  - — 

Capital  Area  Transportation  Autttority,  Lansing,  Ml . 
City  of  Rochester,  Rochester,  MN . 


RocKland  Coonty  Department  of  PubBc  Transportation,  New  York,  NY-No»ttieattem  NJ  _.. 

Oneida  County,  Utica-Rome.  NY - ~ — 

Southwest  Ohio  Regional  Transit  Authority,  Cincinnati.  OH-KY 

Rhode  island  Department  of  Transportation,  Providence-Pawtucket-Waniiich.  RI-MA 

Central  MidlarKte  Regional  Planning  Coundl,  Cotumbia,  SC ..«..„»»- «»-_ 

MilwauKee  County  Transit  System,  Milwaukee,  Wl.. 
City  of  Madison,  Madison.  Wl 


Grant  No. 


MI-90-X1 47-00 

MI-90-X 148-00 

MN-90-X055-00 

NY-90-X206-00 

NY-0O-X210-00 

OH-90-X 152-00 

RI-90-X016-00 

SC-eO-X032-02 

WI-90-X1 45-00 

WI-90-X148-00 


Gramamounl 


1.113,963 
1,190,694 

454.160 
2.382,000 

635.834 
2,300.996 

160.000 

75,504 

8.049.178 

3.536.756 


iiidfts 


OMgation 
date 


07/02/91 
07/02/91 
07/02/91 
07/03/91 
07/03/91 
07/02/91 
07/05/91 
07/01/91 
07/02/91 
07/03/91 


Issued  on  September  19. 1901. 
Brian  W.  Clymer, 
Administrator. 
(FR  Doc.  91-23014  Filed  9-24-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Offic*  of  th«  Secretary 

[DtpartiitMit  Circular— Public  Debt  Sertte— 
No.  29-91] 

Treasury  Note*  of  Septeml>er  30, 1993, 
Series  AF-1993 

Washington,  September  19, 1991. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  Title 
31.  United  States  Code,  invites  tenders 
for  approximately  $13,000,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  September  30. 1993. 
Series  AF-1993  (CUSIP  No.  912827  C4  2). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Descripdon  of  Securities 

2,1.  The  Notes  will  be  dated 
September  30. 1991.  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  March  31, 1992.  and 
each  subsequent  6  months  on  September 
30  and  March  31  through  the  date  that 
the  principal  becomes  payable.  They 
will  mature  September  30. 1993,  and  will 
not  be  subject  to  call  for  redemption 


prior  to  maturity.  In  the  event  any 
payment  date  is  a  Saturday,  Sunday,  or 
other  nonbusiness  day,  the  amount  due 
will  be  payable  (without  additional 
interest)  on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  posssession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  isued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Qepartment  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  fmal  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
ths  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  Tuesday. 
September  24. 1991.  prior  to  12  noon, 
eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday.  September  23. 1991.  and 


received  no  late  than  Monday, 
September  30, 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  deBned  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  arc 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international;  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
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others  must  be  accompanied  by  full 
payment  for  the  ambunt  of  Notes 
applied  for,  or  by  ajguarantee  from  a 
commercial  bank  o^  a  primary  dealer  of 
5  percent  of  the  par]  amount  applied  for. 

3.6.  Immediately  Mter  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  Uie  amount  and  yield 
range  of  accepted  tiids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenilers  will  be  accepted 
in  full,  and  then  co4)petitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  throiigh  successively 
higher  yields  to  the^xtent  required  to 
attain  the  amotmt  cfFered.  Tenders  at 
the  highest  accepted  jrield  will  be 
prorated  if  necessafy.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  establishedj  at  a  Vs  of  one 
percent  increment  Which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lovrest  accepted  price 
above  the  original  i^sue  discount  limit  of 
99.50a  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  tfie  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  iwill  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  sabmitting  aoncompetitive 
tenders  will  pay  th4  price  equivalent  to 
the  weighted  averai  ;e  yield  of  accepted 
competitive  tenden  .  Ptice  calculations 
will  be  carried  to  \h  ree  decimal  places 
on  the  basis  of  pric(  i  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Tr«  asury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitrv  j  tenders  will  be 
accepted  to  an  arao  ant  sufficient  to 
provide  a  fair  deferpiination  of  the  yield. 
Tenders  received  frtom  Federal  Reserve 
Banks  will  be  accented  at  the  price 
equivalent  to  the  w  fighted  average  yield 
of  accepted  compel  itive  tenders. 

3.7.  Competitive  l^klders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  noti  led  only  if  the 
tender  is  not  accepl  ed  in  full,  or  when 


the  price  at  the  ave 

pay- 

4.  Keservations 


4.1.  The  Secretar '  ol  the  Treasury 


expressly  reserves 


age  yield  is  over 


he  right  to  accept  or 


reject  any  or  all  ten  ders  in  whole  or  in 
part,  to  allot  more  cr  less  than  the 
amount  of  Notes  spiecified  in  section  1, 
and  to  make  different  percentage 
allotments  to  varioos  classes  of 
applicants  when  th  i  Secretary  considers 
it  in  the  public  iatei  est  The  Secretary's 
action  under  this  S4  ction  is  final. 


5.  Paymaet  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday.  September  30. 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  September  26. 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  Boay  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adiversely  affect  existing  rights  of 


holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  ths 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  Slates  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Ger&ra  Murpby. 
Fiscal  Assistant  Secretary. 
|FR  Doc  91-Z3218  Filed  a-23-91: 12:59  pm| 
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I  Department  Circular— PultUc  Debt  Series- 
No.  30-91] 

Treasury  Notes  of  September  30, 1996, 
Series  1-1996 

Washington.  September  19. 1991 . 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  Title 
31,  United  States  Code,  invites  tenders 
for  approximately  $8,250,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  September  30, 1996, 
Series  T-1996  (CUSIP  No.  912827  C5  9), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
September  30. 1991.  and  will  accrue 
interest  &om  that  date,  payable  on  a 
semiannual  basis  on  March  31, 1992,  and 
each  subsequent  6  months  on  September 
30  and  March  31  through  the  date  that 
the  principal  becomes  payable.  They 
will  mature  September  30. 1996,  and  will 
not  be  subject  to  call  for  redemption 
prior  to  maturity.  In  the  event  any 
payment  date  is  a  Saturday,  Sunday,  or 
other  nonbusiness  day.  the  amount  due 
will  be  payable  (without  additional 
interest]  on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxa,tion  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
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the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  32 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (32  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular. 
Public  Debt  Series,  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
their  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500, 
Wednesday,  September  25, 1991,  prior  to 
12  noon.  Eastern  Daylight  Saving  time, 
for  noncompetitive  tenders  and  prior  to 
1  p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday.  September  24, 1991.  and 
received  no  later  than  Monday, 
September  30. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amoimt. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 


demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
armouncement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
din  full,  and  then  competitive  tenders 
will  be  accepted,  starting  with  those  at 
the  lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  hightest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  will  be  determined 
and  each  successful  competitive  bidder 
will  be  required  to  pay  the  price 
equivalent  to  the  yield  bid.  Those 
submitting  noncompetitive  tenders  will 
pay  the  price  equivalent  to  the  weighted 
average  yield  of  accepted  competitive 
tenders.  Price  calculations  will  be 
carried  to  three  decimal  places  on  the 
basis  of  price  per  hundred,  e.g.,  99.923. 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 


accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservadons 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  pubUc  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  September  30, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  September  26, 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Noted  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely. 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  In  Treasury 
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Direct  are  not  required  to  be  assi^ed  if 
the  mscription  an  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased 
In  any  case,  the  tender  form  used  to 
place  the  Notes  allotted  in  Treasury 
Direct  Bust  be  compile  ted  to  show  all 
the  infannatioa  reqaik'ed  thereoo.  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Ptovisions 

6.1.  As  Tiscal  agent  i  of  the  United 
States.  Federal  Reser  /e  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  nay  be  secessaryj  to  receive 
payment  foe.  and  to  iisue,  maintain, 
service,  and  make  pa|rment  on  the 
Notes.  j 

6.2.  The  Secretary  ^f  the  Treasury 
may.  at  any  time  supplement  or  amend 
provisions  of  this  dr^ar  if  such 
supplemaits  or  amendments  do  not 
adversely  affect  exis^ng  rights  of 
holders  of  the  Notes.  Pubhc 
annoiuicement  of  suqi  changes  will  be 
promptiy  provided. 

B,3.  The  Notes  issued  under  this 
circular  shall  be  obiiiations  of  the 
United  States,  and  tl^refore,  the  faith  of 
the  United  States  Cotemment  is 
pledged  to  pay,  in  leg^l  tender,  principal 
and  interest  on  the  Nptes. 
Cef  Biif  MtupDy. 
Fiscal  Assistant  Secretdry. 
|FR  Doc.  ffl-23219  FiIed|9-2^-9t;  8:4S  am) 
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United  States  Custoins  Servlee 

Current  IRS  Interest  Rate  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds 

AGCNCV:  U.S.  Customb  Service. 
Department  of  the  Treasury. 


action:  Notice  of  cal 
interest. 


nilation  and 


SUMMARv:  This  notic^  advises  the  public 
of  the  hrterest  rates  for  overpayments 
and  nnderpaymerrts  of  Customs  duties. 
The  rates  are  9  percent  for 
overpayments  and  id  percent  for 
underpayments  fof  the  quarter 
beginning  October  1, 1991.  This  notice  is 
being  published  for  t  le  convenience  of 
the  importing  public  \  md  Customs 
personnel. 

EFFECTIVE  DATE:  October  1, 1991. 

FOR  FURTMCR  INHMMM  ATtON  CONTACr. 


Rubert  B.  Hamilton. 


National  Finance  Ce  iter.  (317)  298-1245. 


Revenue  Branch. 


SUPM.EMENTAAV  INFORNMTION: 
Backpound 

Pursuant  to  19  U..S.C  1505  and 
Treasury  Decision  85-93.  published  in 
the  Fadaial  Register  on  May  29, 1985  (50 
FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpajnnenta  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly.  The  rates  are 
determined  during  the  first  month  of  a 
calendar  quarter  and  become  effective 
for  the  following  quarter. 

The  rates  of  interest  for  the  period  of 
October  1, 1991-December  31, 1991.  are 
9  percent  for  overpayments  and  10 
percent  for  underpayments.  These  rates 
will  remain  in  effect  throu^  December 
31. 1991.  and  are  subject  to  change  on 
January  1. 1992. 

Dated:  Seplemlier  20, 1991. 
Michael  H.  L^ne, 
Acting  Commissioner  of  Customs. 
(PR  Doc.  91-23079  Filed  9-24-91:  8:45  am] 
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Office  of  Thrift  Supervision 

Davy  Crockett  Federal  Savings 
AssodaMon;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(dK2)  (B)  and  (H)  of  the  Home  Owners" 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Davy  Crockett  Federal 
Savings  Association,  Crockett  Texas, 
on  September  13, 1991. 

Dated:  September  19, 19S1. 
9^  the  Office  of  Thrift  Supervision. 
Nacnne  Y.  Washuigton, 

Corporate  Secretary. 

[FR  Doc.  91-23072  Filed  9-24-01:  8:45  amj 
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Evergreen  Federai  Savinga  and  Loan 
AssodatloiH  AppoJntmaM  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Evergreen  Federal 
Savings  and  Loan  Association, 
Charleston,  West  Virginia  on  September 
13, 1981. 

Dated:  September  19, 199t. 

By  the  Office  of  Thrift  Supervision. 
Nadlne  Y.  Wasfaiiigtoa, 
Corporate  Secretary. 
[FR  Doc.  91-23073  Filed  9-24-91;  &45  am] 
Biixma  coac  sno-oi-M 


American  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  diat  pursuant 
to  the  authority  contained  in  subdivision 
[F]  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as 
Conservator  for  American  Federal 
Savings  Bank,  Sanford,  Maine 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  receiver  for 
the  Association  on  September  13. 1991. 

Dated:  September  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Waatmigtaa. 
Corporate  Secretary. 
[PR  Doc.  91-23066  Filed  9-24-91;  8:45  am) 
BILUNO  CODE  6720-01-M 

Columbia  Savings  and  Loan 
Assodatton,  fJi.;  Replacement  of 
Conservator  Witti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Columbia  Savings  and 
Loan  Association.  F.A..  Beverly  Hills. 
California  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  13. 1991. 

Dated:  September  19. 1991. 

By  the  Office  of  Thrift  SupervisioiD. 
-Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  31-23067  Filed  9-24-91:  8:45  amJ 

BILLING  COOE  «720-01-« 


Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Notices 4B607 


Comfed  Savings  Bank,  F JL; 
Repiacamant  of  Conaarvator  \Mth  a 
Receivar 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Cotporation  as 
Conservator  for  Comfed  Savings  Bank, 
F.A..  Lowell.  Massachusetts 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13. 1991. 

Dated:  September  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-23068  Filed  9-24-91;  8:45  am] 
BILLINO  CODE  S72O-0MI 


Davy  Crockatt  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Davy 
Crockett  Federal  Savings  Bank, 
Crockett,  Texas,  OTS  No.  8019,  on 
September  13, 1991. 

Dated:  September  19. 1991. 

By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[PR  Doc.  91-23070  Filed  9-24-91;  8:45  am) 

BILUNQ  COOE  t72(M)1-M 


Evergreen  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sol^  Receiver  for 
Evergreen  Federal  Savings  Bank, 
Charleston,  West  Virginia,  on 
September  13. 1991. 

Dated:  September  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-23071  Filed  9-24-81;  8:45  am] 
■ILUNQ  COOE  (TSO-OI-M 


First  Atlantic  Federal  Savings  and 
Loan  AaaociatkMt;  Replacement  of 
Conservator  wttti  a  Racalvar 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Atlantic  Federal 
Savings  and  Loan  Association,  South 
Plainfield,  New  Jersey  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
September  13, 1991. 

Dated:  September  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
(FR  Doc.  91-23063  Filed  9-24-91:  8:45  am] 
BILUNO  COOE  ITZO-OI-M 


First  Jeraay  Savinga  Association,  F>.; 
Replacement  of  Conservator  witti  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the  ^ 
Resolution  Trust  Corporation  as 
Conservator  for  First  Jersey  Savings 
Association.  F.A.,  Wyckoff.  New  Jersey 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13. 1991. 

Dated:  September  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-23069  Filed  &-S4-91:  8:45  am) 
BILUNQ  CODE  S720-C1-M 


Louisiana  Savings  Association,  FJL; 
Replacement  of  Conaarvator  WItti  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)  of  the  Home 
Owner's  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Louisiana  Savings 
Association,  F.A.,  Lake  Charles, 
Louisiana  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 


Receiver  for  the  Association  on 
September  13, 1991. 

Dated:  September  19. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-23064  Filed  9-24-91:  8:45  am] 
BILUNO  COOE  erao-oi-M 


Sovereign  Sayings  Bank,  FSB; 
Replacement  of  Conservator  Wltti  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  (d)(2)  of  the  Home 
Owner's  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Sovereign  Savings 
Bank,  FSB,  Palm  Harbor,  Florida 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13. 1991. 

Dated:  September  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingtoa. 
Corporate  Secretary. 
(FR  Doc.  91-23065  Filed  &-24-ei;  8:45  am] 
BHXINO  COOE  SnO-OI-ll 

[AC-45;  OTS  No.  0206] 

Union  Federal  Savings  Bank, 
Evansville,  IN;  Final  Action;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
September  16, 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Union  Federal  Savings 
Bank.  Evansville.  Indiana  for  permission 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1778  G  Street.  NW.. 
Washington,  DC  20552,  and  Deputy 
Regional  Director.  Office  of  Thrift 
Supervision.  8250  Woodfield  Crossing, 
Blvd..  suite  305.  Indianapolis.  Indiana 
46204. 

Dated:  September  18. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-23062  Filed  9-24-91;  8:45  am] 
BILUNO  COOE  STXHII-M 
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DEPARTMENT  OF ' 
AFFAIRS 


ETERANS 


Scientific  Review  afid  Evaluation 
Board  for  Healtti  Services  Researct) 
and  Development;  ttiarter  Renewal 


This  gives  notice 
Advisory  Committei 
463)  of  October  6, 
Department  of  Veterans 
Scientific  Review 
for  Health  Ser\ices 
Development  has  b 
two  year  period  beg 
1991,  through  Septer^ber 


isr2, 


ard 


een 


Dated:  September  11 
By  direction  of  the 
Diane  H.  Landis, 

Committee  Managemekt 

(FR  Doc.  91-23036  Filei 

BILUNQ  CODE  •330-01-M 


under  the  Federal 
Act  {Pub.  L  92- 
that  the 
Affairs 
Evaluation  Board 
tesearch  and 

renewed  for  a 
nning  September  11, 
11. 1993. 


1991. 
Secretary. 

Officer. 
9-24-91;  8:45  am] 


Prostlietics  Services  Advisory 
Committee;  Meeting 


The  Department  o 
(VA)  gives  notice  ur|der 
463  that  a  meeting  o 
Services  Advisory 
held  October  17-18, 
Bradley  Conference 
801 1  (EYE)  Street 
DC. 


Veterans  Affairs 

Public  Law  92- 
the  Prosthetics 
Oommittee  will  be 
,991.  in  the  Omar  N. 
?oom.  Room  1105, 
.  Washington. 


NIA^.. 


The  purpose  of  the  Prosthetics 
Services  Advisory  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
and  the  Chief  Medical  Director  on  major 
policy  questions  raised  by  VA's 
responsibility  to  provide  state-of-the-art 
prosthetics  and  associated  rehabilitation 
research,  development,  and  evaluation 
of  such  technology. 

The  meeting  will  convene  at  8:30  a.m. 
and  adjourn  at  4  p.m.  on  both  October 
17  and  18.  The  meeting  is  open  to  the 
public  to  the  capacity  of  the  room.  For 
those  wishing  to  attend,  contact  }im 
Mayer,  Rehabilitation  Research  and 
Development  Service,  phone  (202)  535- 
7283,  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW..  Washington, 
DC  20420,  prior  to  October  11, 1991. 

Dated:  September  13, 1991. 

By  Direction  of  the  Secretary. 
Diane  H.  Landis, 
Committee  Management  Officer. 
[FR  Doc.  91-23037  Filed  9-24-91;  8:45  am] 
NLUNO  CODE  t32(M>1-M 


Advisory  Committee  on  Women 
Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  October  9-11, 1991.  Hotel 
Washington,  15th  &  Pennsylvania 


Avenue,  Washington.  DC.  The  purpose 
of  the  Advisory  Committee  on  Women 
Veterans  is  to  advise  the  Secretary 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabilitation,  compensation,  outreach 
and  other  programs  administered  by  the 
Department  of  Veterans  Affairs,  and  the 
activities  of  the  Department  of  Veterans 
Affairs  designed  to  meet  such  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  session  will  convene  on  October 
9  with  a  site  visit  to  Martinsburg,  West 
Virginia,  VA  Medical  Center  starting  at 
9  a.m.-4:30  p.m.  The  meeting  will 
continue  at  the  Hotel  Washington  on 
October  10  from  9  a.m.-4:30  p.m.  and 
October  11  from  9  a.m.-12  noon.  All 
sessions  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room. 
Because  this  capacity  is  limited,  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Mrs.  Barbara  Brandau. 
Committee  Coordinator,  Department  of 
Veterans  Affairs  (phone  202/535-7182) 
prior  to  October  8. 1991. 

Dated:  September  19, 1991. 

By  Direction  of  the  Secretary. 
Diane  H.  Landis, 
Committee  Management  Officer. 
[FR  Doc.  91-22999  Filed  9-24-91;  8:45  am) 

BILUNQ  CODE  tSlfr-OI-M 
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contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b{e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m..  Monday, 
September  30, 1991. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1992  Federal  Reserve  Board 
employee  salary  structure  adjustments  and 
merit  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  can  call  (202]  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  23, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-23222  Filed  9-23-91: 12:50  pm] 
WUINQ  COW  6210-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Notice 
forwarded  to  Federal  Register  on 
September  23. 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  11.00  a.m.,  Monday, 
September  30, 1991. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(s]  to  the 
meeting: 

Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


Dated:  September  23. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-23223  Filed  9-23-91;  12:50  pm) 
miXINa  CODE  621(H)t-H 

NATIONAL  SCIENCE  BOARD 
DATE  AND  TIME: 

October  11, 1991, 8:30  a.m..  Closed 

Session 
October  11, 1991.  9:30  a.m..  Open 

Session 

PLACE:  National  Science  Foundation, 

1800  G  Street,  NW,  Room  540. 

Washington,  DC  20550. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Friday,  October  11, 1991 

Closed  Session  (8:30  a.m.-9:30  a.m.) 

1.  Minutes — August  1991  Meeting. 

2.  NSB  and  NSF  Staff  Nominees. 

3.  Future  NSF  Budgets. 

4.  Grants  and  Contracts. 

Friday.  October  11, 1991 

Open  Session,  (9:30  a.m.-lZOO  Noon) 

5.  Chairman's  Report. 

6.  Minutes — ^August  1991  Meeting. 

7.  Proposed  1992  Award  Review 
Exemptions. 

8.  Status  of  Science  ft  Engineering 
Indicators  Report. 

9.  Director's  Report. 

10.  Overview  of  Environmental  Sciences 
Activities. 

11.  Other  Business. 
Thomas  Ubois, 
Executive  Officer. 

[FR  Doc.  91-23274  Filed  9-23-91;  3:54  pm) 
BILUNO  CODE  7S5S-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  1:00 
p.m.  on  Monday,  October  7, 1991,  and  at 
9:00  a.m.  on  Tuesday.  October  8, 1991.  in 
Flushing,  New  York.  The  October  7 
meeting,  at  which  the  Board  will 
consider  the  anticipated  Postal  Rate 
Commission's  Decision  and  Further 
Recommended  Decision  in  Docket  No. 


R90-1  is  closed  to  the  public.  (See  56  FR 
47115,  September  17. 1991.) 

The  October  8  meeting  is  open  to  the      } 
public  and  will  be  held  in  the  first  floor 
auditorium  of  the  Queens  Division 
General  Mail  Facility.  142-02  20th 
Avenue,  Flushing,  NY.  The  Board 
expects  to  discuss  the  matters  stated  in 
the  agenda  which  is  set  forth  below.  ^ 

Requests  for  information  about  the  ' 

meeting  should  be  addressed  to  the  i 

Secretary  of  the  Board,  David  F.  Harris      ' 
at  (202)  268-4800. 

Agenda 

October  7—l.-00p.in.  (Closed) 

1.  Consideration  of  the  Postal  Rate 
Commission's  Decision  and  Further 
Recommended  Decision  in  Docket  No.  R90-1. 

Tuesday  Session 

October  8—9M  a.m.  [Open) 

1.  Minutes  of  the  previous  Meetings.  August 
8-9  and  September  9. 1991. 

2.  Remarks  of  the  Postmaster  General. 
(Anthony  M.  Frank) 

3.  Board  of  Governors  1992  Meeting 
Schedule.  (Chairman  Pace) 

4.  Board  of  Governors  1992  Budget. 
(Chairman  Pace) 

5.  Capital  Investments. 

a.  Remote  Computer  Reading.  (William  |. 
Dowling,  Assistant  Postmaster  General. 
Engineering  and  Technical  Support 
Department) 

b.  Baltimore,  Maryland.  Incoming  Mail 
Facility.  (Stanley  W.  Smith.  Assistant 
Postmaster  General.  Facilities  Department) 

6.  Review  of  Eagle  Hub  Contract  Award 
Procedure.  (Mr.  Smith) 

7.  Report  on  the  Northeast  Region.  (Mr. 
Peter  )acob8on.  Regional  Postmaster  General) 

8.  Report  on  the  Brooklyn-Queens  Division. 
(Mr.  )ohn  W.  Duchesne.  Field  Division 
General  Manager/Postmaster) 

9.  Review  of  Capital  Investment  Program. 
[Comer  Coppie.  Senior  Assistant  Postmaster 
General,  Finance  Group) 

10.  Report  on  Administrative  Services 
Group  Programs.  (Mitchell  H.  Gordon,  Senior 
Assistant  Postmaster  General, 
Administrative  Services  Group) 

11.  Tentative  Agenda  for  November  4-5. 
1991.  meeting  in  Washington,  D.C. 
David  F.  Harris, 

Secretary. 

[FR  Doc.  91-23278  Filed  9-23-91;  3:51  pm] 

BILUNG  CODE  7710-12-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  a  Matter  To  Be  Added  for 
Consideration  at  an  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
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U.S.C.  552b).  notice  i 
the  following  matter 
agenda  for  consider^t 
meeting  of  the  Board 
Resolution  Trust 
to  follow  the  FDIC 
begins  at  2:00  p.m.  oi 
September  24. 1991. 
nn  the  sixth  floor  of 


hereby  given  that 
will  be  added  to  the 
ion  at  the  open 
of  Directors  of  the 
Coi^oration  scheduled 
meeting  that 
Tuesday, 
the  Board  Room 
he  FDIC  Building 


0  ten  I 


in 


991 


located  at  550-17th  Street.  N.W.. 
Washington.  D.C. 

Discussion  Agenda 

A.  Memorandum  re:  Operating  Plan  and 
Fh-ojected  Funding  Requirement  for 
October  1. 1991  through  September  30, 
1992. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 


to  John  M.  Buckley.  Jr..  Executive 
Secretary  of  the  Corporation,  at  (202) 
416-7282. 

Dated:  September  23. 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley.  Jr., 
Executive  Secretary. 
(FR  Doc.  91-23261  Filed  9-23-91:  3:18  pm| 

WLUNO  COOe  •714-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  PresidentiaJ,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  Na  9(M)38] 

Black  Stem  Rust 

Correction 

In  proposed  rule  document  91-22169 
beginning  on  page  46737,  in  the  issue  of 
Monday,  September  16, 1991,  make  the 
following  corrections: 

1.  On  page  46738,  in  the  first  column, 
in  the  second  paragraph,  in  the  first  line 
"international"  should  read  "interstate". 

2.  On  the  same  page,  in  the  2d  column, 
in  the  18th  line  insert  "rust-resistant" 
following  "grow". 

■lUJNQ  CODE  1SOS41-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  CP91-2981-000.  et  al.] 

Panhandle  Eastern  Pipe  Une  Co.,  et  aL; 
Natural  Gas  Certificate  Filings 

Correction 

In  notice  document  91-22391  beginning 
on  page  47193  in  the  issue  of 
Wednesday,  September  18, 1991,  make 
the  following  corrections: 

1.  On  page  47198,  in  the  second 
column,  under  Filing  number  11.,  in  the 
docket  numbers.  "CP91-29997"  should 
read  "CP91-2997". 

2.  On  page  47199,  in  the  first  column, 
in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  91-2391"  should 
read  "FR  Doc.  91-22391". 

MLUNa  CODE  1SOS41-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Na  TM«2-1-22-000] 

CNQ  Transmission  Corp.  Proposed 
Changes  in  FERC  Gas  Tariff 

Correction 

In  notice  document  91-21881 
appearing  on  page  46418,  in  the  issue  of 
Thursday,  September  12, 1991,  the 
docket  number  was  omitted  from  the 


heading  and  should  appear  as  shown 
above. 


etUMQ  COOC  1SOM1-0 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  ttie 
Public  Rnandai  Responsit>ility  to  Meet 
Liat>ility  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Correction 

In  notice  document  91-14693 
appearing  on  page  28398  in  the  issue  of 
Thursday,  June  20, 1991,  in  the  first 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc  91-14692"  should 
read  "FR  Doc  91-14693". 

WLUMO  COOC  1S0S4VO 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  IC-1S176;  •1^7721] 

Scottish  Widows  International  Fund,  et 
aU  Application 

Correction 

In  notice  document  91-13509  beginning 
on  page  26451  in  the  issue  of  Friday, 
June  7, 1991,  make  the  following 
correction: 

On  page  26453,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document. 
"FR  Doc.  91-15309"  should  read  "FR 
Doc.  91-13509". 

MLUNQ  CODE  MOMIO 


Wednesday 
September  25,  1991 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  88 

Air  Programs;  Credit  Program  for 

Caiifornia  Piiot  Test  Program;  Proposed 

Ruie 
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ENVIRONMENTAL  Pt^OTECTION 
AGENCY 

40  CFR  Part  88 


(AMS-FRL3997-S] 

Air  Programs;  Credil 
California  Pilot  Test 


Program  for 
>rogram 


agency:  Environmental 

Agency  (EPA). 

action:  Notice  of  prc^osed 

(NPRM). 


Protection 
rulemaking 


summary:  Provisional  of  the  Clean  Air 
Act  enacted  in  1990  require  EPA  to 
promulgate  a  clean-tuei  vehicle  program 
in  the  State  of  California.  The  program 
calls  for  the  establislipent  of  clean-fuel 
vehicle  sales  requireihents.  fuel 
availability  requirements,  state  opt-in 
provisions,  and.  at  the  discretion  of  the 
Administrator,  a  creait  program.  This 
NPRM  addresses  only  the  credit 
program  portion  of  the  California  Pilot 
Test  Program.  The  crtdit  program  would 
assist  vehicle  manufacturers  in  meeting 
their  clean-fuei  vehicle  sales 
requirement.  Participation  in  the  credit 
program  by  the  vehicle  manufacturers 
would  be  optional. 

DATES:  Comments  on  this  proposal  will 
be  accepted  until  Noyember  18, 1991. 

EPA  will  conduct  ai  public  bearing  on 
this  Notice  of  Proposed  Rulemaking  on 
October  18, 1991.  at  S|  a.m. 

Additional  information  on  the  public 
hearing  and  submission  of  comments 
can  be  found  under  "Public 
Participation"  in  the  Supplementary 
Information  section  i 
addresses:  Interest^ 
submit  written  comt 


^f  today's  notice. 

parties  may 
ents  in  response  to 


1-23.  at:  Air 
environmental 
llttention:  Docket 
,  Waterside 
M  Street  SW.. 


this  notice  (in  duplicate  if  possible]  to 

Public  Docket  No.  A 

Docket  Section.  U.S 

Protection  Agency 

No.  A-91-23.  First  Fl 

Mall,  room  M-1500, 

Washington.  DC 

The  public  hearing!  will  be  held  at 
EPA's  Motor  Vehicle  Emission 
Laboratory  in  Ann  Arbor,  Michigan. 

Materials  relevant  to  this  notice  have 
been  placed  in  Dockit  No.  A-91-23  by 
EPA.  The  docket  is  located  at  the  above 
address  and  may  be  Inspected  between 
8:30  a.m.  and  noon  a|id  1:30  and  3:30 
p.m.  on  weekdays, 
reasonable  fee  for  o 
materials. 

FOR  FURTHER  IMFORI 
Mr.  Paul  Machiele, 


pA  may  charge  a 
Dying  docket 


TtON  CONTACT 

IS.  EPA  (SDSB-12), 


Emissions  Control  Technology  Division, 


2565  Plymouth  Road 


48105.  Telephone:  (3  3)  668^264 


Ann  Arbor,  MI 


SUPPLEMENTARY  INFORMATION: 

L  lotraductioa 

A.  California  Pilot  Test  Program 

The  Clean  Air  Act  Amendments  of 
1990  (Pub.  L.  101-549)  added  part  C  to 
title  II  of  the  Clean  Air  Act  entitled 
"Clean  Fuel  Vehicles."  Under  part  C  of 
title  II.  EPA  is  to  establish  two 
programs:  A  national  clean-fueled  fleets 
program  in  certain  nonattainment  areas 
and  a  clean-fuel  pilot  program  in  the 
State  of  California  (the  California  Pilot 
Test  Program,  hereinafter  referred  to  as 
the  Pilot  Program).  The  clean-fueled 
fleets  program  requires  certain  states  to 
revise  their  state  implementation  plans 
to  develop  a  program  that  requires  a 
minimum  percentage  of  new  vehicles 
purchased  by  certain  fleet  owners  to  be 
clean-fuel  vehicles.  The  Pilot  Program 
places  requirements  on  vehicle 
manufacturers  with  sales  in  the  State  of 
California  to  sell  a  minimum  number  of 
clean-fuel  vehicles  in  that  state.  This 
NPRM  concerns  one  aspect  of  the  Riot 
Program,  the  vehicle  credit  program  for 
manufacturers. 

The  provisions  for  the  Pilot  Program 
are  contained  in  section  249  of  the  Clean 
Air  Act  as  amended  (CAA).  Subsection 
(a)  states  that  the  purpose  of  the  Pilot 
Program  is  "to  demonstrate  the 
effectiveness  of  clean-fuel  vehicles  in 
controlling  air  pollution  in  ozone 
nonattainment  areas."  Subsection  (c)(1) 
mandates  that  dean-fuel  vehicles  are  to 
be  produced,  distributed,  and  sold  (in 
accordance  with  normal  business 
practices  and  applicable  franchise 
agreements)  to  ultimate  purchasers  in 
the  State  of  California  in  numbers  that 
meet  or  exceed  150.000  per  year  in 
model  years  1996  through  1998,  and 
300.000  per  year  in  model  year  1999  and 
thereafter.  Clean-fuel  vehicles 
purchased  by  California  fleet  owners  to 
comply  with  the  clean-fueled  fleets 
program  are  Included  as  ultimate 
purchasers  for  the  Pilot  Program. 

Furthermore,  subsection  (c)(2) 
requires  the  State  of  California  to  submit 
a  revision  to  its  State  Implementation 
Plan  (SIP)  that  will  require  "that  clean 
alternative  fuels  on  which  the  clean-fuel 
vehicles  required  under  this  paragraph 
can  operate  shall  be  produced  and 
distributed  by  fuel  suppliers  and  made 
available  in  the  state  of  California." 
Subsection  (f)  goes  on  to  require  EPA  to 
establish  a  voluntary  opt-in  program  by 
which  States  other  than  California  may 
revise  their  State  Implementation  Plans 
to  provide  incentives  for  the  sale  and 
use  of  clean-fuel  vehicles  and  clean 
alternative  fuels. 

To  assist  vehicle  manufacturers  in 
meeting  their  respective  shares  of  the 
vehicle  sales  requirements  of  the  Riot 
Program,  section  249(d)(1)  of  the  CAA 


gives  EPA  discretionary  authority  to 
establish  a  credit  program.  That  section 
provides  that  EPA  "may  (by  regulation) 
grant  a  motor  vehicle  manufacturer  an 
ap|M-opriate  amount  of  credits  toward 
fulfillment  of  such  manufacturer's 
share"  of  the  sales  requirement  for  the 
sale  of  more  clean-fuel  vehicles  than 
required  and/or  the  sale  of  clean-fuel 
vehicles  meeting  more  stringent 
emission  standards.  Manufacturer 
involvement  in  the  credit  program  would 
be  voluntary.  As  long  as  a  manufacturer 
fulfills  its  sales  requirement  through  its 
own  clean-fuel  vehicle  sales,  there 
would  be  no  need  for  the  manufacturer 
to  participate  in  the  credit  program, 
unlese  it  chooses  to  accumulate  credits 
for  future  use  of  for  trading  with  other 
manufacturers.  If  EPA  decides  to 
promulgate  a  credit  program,  it  must  be 
promulgated  within  one  year  of 
enactment  of  the  Clean  Air 
Amendments  of  1990,  i.e..  November  15. 
1991.  EPA  must  administer  the  program 
and  the  vehicle  emission  credit 
standards  and  credit  weighting 
requirements  established  by  EPA  for  the 
dean-fueled  fleets  program  must  also 
9pply  to  the  Pilot  Program. 

"The  vehicles  to  be  sold  under  the  Pilot 
Program  are  those  that  are  certified  to 
die  clean-fuel  vehicle  standards  to  be 
established  pursuant  to  sections  242  and 
243  of  the  CAA.  Section  243  identifies 
the  non-methane  organic  gas  (NMOG), 
carbon  monoxide  (CO),  nitrogen  oxides 
(NOx).  particulate  matter  (PM).  and 
formaldehyde  (HCHO)  standards  that 
are  to  apply  to  clean-fuel  light-duty 
vehicles  (LDVs)  and  light-duty  trucks 
(LDTs).  For  LDTs  under  6000  lbs  gross 
vehicle  weight  rating  (GVWR)  and 
LDVs,  there  are  two  sets  of  standards, 
one  for  Phase  I  (through  model  year 
2000)  and  another  for  Phase  II  (2001  and 
subsequent  model  years).  For  LDTs 
above  6000  lbs  GVWR.  there  is  one  set 
of  standards  effective  in  model  year 
1998. 

Section  242(b)  states  that  clean-fuel 
vehicles  must  also  meet  all  other 
requirements  of  title  II  that  are 
apphcable  to  conventional  gasoline 
vehides  of  the  same  category  and 
model-year,  except  as  provided  in 
section  244,  which  provides  that  EPA 
administer  and  enforce  the  section  243 
standards  in  the  same  manner  as  the 
State  of  California,  and  except  to  the 
extent  that  any  such  requirement  is  in 
conflict  with  the  provisions  of  part«C. 

R  CARB's  Low-Emission  Vehicle  and 
Clean  Fuels  Program 

Many  of  the  provisions  of  the  Pilot 
Program  described  above  mirror  similar 
requirements  established  for  the  State  of 
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California  by  the  California  Air 
Resources  Board  (CARS).  (See 
documents  in  the  Docket,  entitled 
"Proposed  Regulations  for  Low-Emission 
Vehicles  and  Clean  Fuels:  Staff  Report". 
"Proposed  Regulations  for  Low-Emission 
Vehicles  and  Clean  Fuels:  Technical 
Report",  'Regulations  for  Low-Emission 
Vehicles",  and  "Regulations  for  Clean 
Fuels").  CARB's  Low-Emission  Vehicle 
program  establishes  a  manufacturer 
fleet  average  NMOG  exhaust  emission 
requirements  and  percent  of  sales 
requirements  for  vehicle  manufactura« 
which  will  result  in  the  sale  of  a  large 
number  of  clean-fuel  vehicles  annudly. 
CARB's  program  also  establishes  four 
levels  of  dean-fuel  vehicle  emission 
standards  (called  vehicle  emission 
categories),  clean-fuel  availability 
requirements,  and  a  vehicle  credit 
program. 

CARB's  Low-Emission  Vehicle 
program  begins  in  1994.  Clean-fuel 
vehicle  sales  are  required  through  the 
establishment  of  decreasing  fleet 
average  NMOG  exhaust  emission 
requirements  for  manufacturers  of 
vehicles  under  6000  lbs  GVWR  and 
clean-fuel  vehicle  sales  percentage 
requirements  for  manufacturers  of 
trucks  up  to  14,000  lbs  GVWR.  The 
projected  sales  of  clean-fuel  vehicles  in 
California  resulting  from  these 
requirements  will  likely  far  exceed  the 
Pilot  Program  requirements.  Based  on 
the  projected  sales  of  just  LOVs  and 
LDTs  under  37SO  loaded  vehicle  weight 
(LVW),  clean-fuel  vehicle  sales  under 
CARB's  program  are  expected  to  reach 
almost  200  percent  of  the  Pilot  Program 
sales  requirement  in  1996  and  400 
percent  of  the  sales  requirement  in  1999. 
This  sales  projection  assumes  that  all 
clean-fuel  vehicles  sold  to  meet  CARB's 
program  requirements  also  meet  the 
federal  clean-fuel  vehicle  requirements 
contained  in  the  CAA  Amendments.  If 
they  do  not,  only  the  sale  of  clean-fuel 
v^icles  that  meet  the  federal  clean-fuel 
vehicle  requirements  will  count  toward 
the  Pilot  Program  minimum 
requirements. 

To  help  facilitate  the  development  of 
clean-fuel  vehicles  and  reduce  the  cost 
to  the  manufacturers  to  comply  with  the 
requirements  of  the  Low-Emission 
Vehicle  program.  CARB  has  established 
a  vehicle  emission  credit  program. 
Credits  are  granted  to  vehicle 
manufacturers  for  the  sale  of  more 
clean-fuel  vehicles  than  are  required 
and  for  the  sale  of  clean-fuel  vehicles 
meeting  lower  emission  standards. 
Credits  generated  may  then  be  averaged 
with  other  vehicle  classes  (subject  to 
certain  limitations),  traded  to  other 
manufacturers,  or  banked  for  future  use. 


Additional  details  on  CARB's  credit 
program  are  contained  in  the  next 
section,  as  well  as  referenced  in  the 
docket. 

To  the  extent  dean-fuel  vehides  are 
sold  in  California  which  are  capable  of 
operating  on  alternative  fuels,  CARB  has 
established  requirements  to  make  such 
fuels  available  for  sale.  These  fuel 
availability  requirements  are  triggered  if 
at  least  20,000  dean-fuel  vehicles  which 
can  operate  on  a  given  fuel  are  sold.  The 
number  of  service  stations  which  must 
make  the  fuel  available  for  sale  is 
determined  as  a  function  of  the  vehicle 
manufacturers'  projected  clean-fuel 
vehicle  sales,  with  certain  minimum 
requirements  (e.g.,  90  service  stations  in 
the  first  year). 

The  exhaust  emission  standards 
CARB  has  established  are  essentially 
the  same  as  thdse  required  for  clean-fuel 
vehicles  under  the  CAA.  CARB  has 
established  NMOG,  CO,  NOx,  PM.  and 
formaldehyde  exhaust  emission 
standards  for  its  least  stringent  vehicle 
emission  category,  called  Transitional 
Low-Emission  Vehicles  (TLEVs),  which 
are  identical  to  those  required  for  clean- 
fuel  vehicles  under  Phase  I  (through 
model-year  2000)  of  the  federal  program 
for  LDVs  and  LDTs  under  6000  lbs 
GVWR.  Similarly,  CARB's  exhaust 
emission  standards  for  its  next  mcN« 
stringent  vehicle  emission  category, 
called  Low-Emission  Vehicles  (LEVs), 
are  identical  to  those  required  for  clean- 
fuel  vehicles  under  Phase  II  of  the  Pilot 
Program.  For  clean-fuel  vehicles  from 
6000  to  8500  lbs  GVWR,  CARB's  exhaust 
emission  standards  for  its  LEV  emission 
category  are  identical  to  those  required 
for  the  Pilot  Program  (there  is  no  TLEV 
category  for  trucks  over  8000  lbs).  CARB 
goes  further  than  the  CAA  requirements, 
however,  by  establishing  two  additional, 
more  stringent  vehicle  emission 
categories  for  all  clean-fuel  vehicle 
classes:  Ultra-Low-Emission  Vehicles 
(ULEVs)  and  Zero-Emission  Vehicles 
(ZEVs). 

C.  Content  ofNPRM 

The  language  of  the  CAA  indicates 
that  the  Pilot  Program  has  been 
modelled  in  large  part  after  the 
provisions  of  CARB's  Low-Emission 
Vehide  program.  The  dean-fuel  vehicle 
standards,  fuel  availability  language, 
and  credit  program  are  all  examples  of 
this. 

As  a  result  of  the  many  similarities 
between  the  Pilot  Program  and  CARB's 
Low-Emission  Vehicle  program,  and  the 
likelihood  that  CARB's  program  will 
result  in  more  clean-fuel  vehicles  being 
sold  than  are  required  under  the  Pilot 
Program,  the  Pilot  Program  is  unlikely  to 
have  a  significant  environmental  impact 


in  California.  Thus,  EPA  intends  to  fulfill 
its  requirements  under  the  Pilot  Program 
in  a  manner  which  will  minimize  any 
additional  economic  burden  on  vehicle 
manufacturers  or  adverse  impacts  on 
other  entities.  To  accomplish  this.  EPA 
intends  to  formulate  the  Pilot  Program 
requirements  as  similar  as  possible, 
given  the  statutory  limitations,  to  the 
provisions  established  by  CARB.  EPA 
believes  this  approach  is  consistent  with 
the  intent  of  the  CAA's  Pilot  Program. 

As  noted  earlier,  this  NPRM  concerns 
only  the  proposed  credit  program  as 
authorized  in  section  249(d)  of  the  CAA. 
If  EPA  chooses  to  exercise  its  authority 
to  establish  a  vehide  credit  program,  it 
must  promulgate  regulations 
establishing  such  a  credit  program  by 
November  15. 1991  (section  249(d)(2)  of 
CAA).  Regulations  concerning  other 
aspects  of  the  Pilot  Program,  including 
sales  requirements,  clean-fuel  vehicle 
exhaust  emission  standards  (NMOG. 
CO.  NOx.  PM.  and  HCHO).  and  other 
requirements  applicable  to  clean-fuel 
vehicles,  are  not  required  to  be 
promulgated  until  two  years  after  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  LCm  November  15. 
1992  (sections  242(a).  249(c).  and  249(fl 
of  the  CAA).  Consequently,  these 
aspects  of  the  Pilot  Program  will  be 
addressed  in  a  subsequent  rulemaking. 

The  following  sections  of  this  NPRM 
will  discuss  only  the  provisions  of  the 
Pilot  Program  that  relate  to  the 
promulgation  of  a  credit  program.  For 
purposes  of  comparison.  CARB's  Low- 
Emission  Vehide  credit  program  is 
described  in  more  detail.  Areas  where 
the  credit  program  for  the  Pilot  Program 
must  differ  from  that  of  CARB's  credit 
program  are  then  examined.  Following  a 
description  of  the  proposed  credit 
program,  its  environmental,  economic, 
and  energy  impacts  are  discussed.  The 
remaining  sections  cover  public 
participation,  EPA's  statutory  authority 
for  the  rule,  administrative  designation 
of  the  rule,  compliance  with  the 
Regulatory  Flexibility  Act,  and  reporting 
and  recordkeeping  requirements. 

IL  Credit  Program 

A.  Need  for  a  Credit  Program 

Section  249(d)(1)  of  the  CAA  provides 
EPA  with  discretionary  authority  to 
establish  a  vehicle  credits  program.  As 
discussed  in  the  introduction,  the 
vehicles  covered  in  the  Pilot  Program 
may  be  a  subset  of  the  vehicles  required 
under  CARB's  Low-Emission  Vehicle 
program.  Assuming  this,  the  magnitude 
of  CARB's  program,  including  its  credit 
program,  is  such  that  manufacturers 
should  easily  meet  the  requirements  of 


48616         Federal  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25.  1991  /  Proposed  Rules 


the  Riot  Program  if  the  federal  credit 
program  offers  the|  same  or  similar 
Flexibilities  to  thejnanufacturers  as 
CARB's  program.  Therefore,  a  credit 
program  for  the  Pi  ot  Program  should 
provide  no  econor  lic  benefits  beyond 
those  resulting  fro  n  CARB's  program 
and  result  in  little  additional  burden 
even  if  the  two  programs  are 
administered  sepak-ately. 

Failure  by  EPA  o  promulgate  a 
credits  program,  h  )wever,  would 
eliminate  the  flexi  )ility  afforded  by 
CARB's  credit  pro  jram.  The  loss  of 
flexibility  could  significantly  increase 
costs  to  a  manufa<  turer  in  complying 
with  both  the  Pilol  Program  and  CARBs 
Low-Emission  Vel  icle  program  because 
a  manufacturer  wduld  be  required  to 
satisfy  its  annual  i  ales  requirement 
through  its  own  pr  oduction  and  sales  of 
clean-fuel  vehicles .  This  could  cause  a 
manufacturer,  wh(  i  under  CARB's 
program  could  taks  advantage  of  the 
averaging,  trading  and  banking  options, 
to  incur  additiona  costs  due  to  the 
absence  of  these  opportunities  in  the 
Federal  program. 

EPA  proposes  t(  allow  manufacturers 
flexibility  in  meeti  ng  their  clean-fuel 
vehicle  sales  requirements  by  permitting 
them  to  produce  and  sell  fewer  vehicles 
which  meet  more  i  tringent  emission 
standards  than  re(  uired,  to  purchase 


credits  from  other 
of  producing  and  ! 


manufacturers  in  lieu 
elling  clean-fuel 


vehicles,  or  to  bark  credits  for  use  at  a 
later  date  in  heu  o ;  future  clean-fuel 
vehicle  sales.  Sue!  i  flexibility  would 
allow  manufacture  rs  to  optimize  their 
clean-fueJ  vehicle  development 
programs  in  conce  rt  with  CARB's 
program. 

B.  Statutory  Requ.  rements 


Section  249(d) 
statutory  requirenjents 
a  federal  credits 
issue  credits  to  vehic 
for  the  sale  of  moi  e 
than  required  andjfor 
fuel  vehicles  that 
emission  standards 
otherwise  applica  }Ie 
vehicles.  Further, 
standards  for  the 
the  requirements 
weighting  of  credi  ts 
emission  reductiofis 
established  by 
of  the  clean-fuele( 
also  to  apply  to 
Credits  issued  by 
under  the  Pilot  Program 
transferred  to  o 
they  may  be  trad^ 
credits  issued  in 
Pilot  Program  are 
notwithstanding 


p  aces  a  number  of 

on  the  design  of 
program.  EPA  may 
le  manufacturers 
clean-fuel  vehicles 
the  sale  of  clean- 
neet  more  stringent 
than  those 
to  clean-fuel 
he  more  stringent 
ssuance  of  credits  and 
ating  to  the 
on  the  basis  of 
which  are 
I  under  the  provisions 
fleets  program  are 
Pilot  Program. 
EPA  to  manufacturers 
may  be 
manufacturers,  i.e., 
.  Furthermore,  any 
a  ccordance  with  the 
to  be  granted 
State  law 


iel£ 


the 


£ny ; 


requirements  or  credits  granted  with 
respect  to  the  same  vehicles  under  State 
law.  Despite  these  statutory 
requirements,  section  249(d)(1)(B) 
provides  EPA  with  some  discretion 
regarding  the  credit  program  for  the  Pilot 
Program  by  stating  that  the 
"Administrator  may  make  the  credits 
available  for  use  after  consideration  of 
enforceability,  environmental,  and 
economic  factors  and  upon  such  terms 
and  conditions  as  he  Hnds  appropriate." 

C.  Credit  Provisions  of  CARB's  Low- 
Emission  Vehicle  Program 

CARB  has  established  a  program 
which  requires  the  sales  of  clean-fuel 
vehicles  through  the  establishment  of 
decreasing  fleet  average  NMOG 
emission  requirements  for 
manufacturers  of  vehicles  up  to  8000  lbs 
GVWR  and  clean-fuel  vehicle  sales 
percentage  requirements  for 
manufacturers  of  trucks  up  to  14,000  lbs 
GVWR.  This  separation  of  the  vehicle 
classes  for  the  purposes  of  establishing 
clean-fuel  vehicle  sales  requirements 
has  resulted  in  CARB  actually  having 
two  different  credit  programs.  One 
applies  to  LOVs  and  LDTs  up  to  6000  lbs 
GVWR.  The  second  program  applies  to 
medium-duty  vehicles,  which,  when 
pertaining  to  clean-fuel  vehicles,  are 
defmed  in  CARB's  Low-Emission 
Vehicle  Regulations  as  any  1992  and 
subsequent  model  year  heavy-duty  low- 
emission  vehicle  or  ultra-low  emission 
vehicle  having  a  manufacturer's  GVWR 
of  14,000  lbs  or  less.  The  clean-fuel 
vehicle  classes  subject  to  the  Pilot 
Program  will  be  a  subset  of  the  classes 
subject  to  CARB's  program  since  the 
Pilot  Program  only  includes  vehicles  up 
to  8500  lbs  GVWR. 

1.  Credits  for  Clean-Fuel  Vehicles  Under 
6000  lbs  GVWR 

For  vehicles  up  to  6000  lbs  GVWR. 
CARB  requires  each  manufacturer  to 
certify  its  vehicles  to  conventional  and 
clean-fuel  vehicle  emission  standards  in 
numbers  such  that  the  manufacturer's 
California  fleet  average  NMOG  exhaust 
emission  value  is  less  than  or  equal  to 
the  fleet  average  NMOG  exhaust 
emission  requirement  for  the 
corresponding  model-year,  vehicle  type, 
and  loaded  vehicle  weight  subclass..  In 
addition  to  meeting  the  fleet  average 
NMOG  requirement,  each 
manufacturer's  fleet  must  also  consist  of 
a  required  percentage  of  ZEVs  starting 
in  the  1998  model  year. 

If  a  manufacturer  certifies  either  of 
the  two  loaded  vehicle  weight 
subclasses  at  fleet  average  NMOG 
exhaust  emission  values  lower  than  the 
corresponding  fleet  average 
requirement,  the  manufacturer  may  earn 


emission  credits  in  units  of  grams  per 
mile  equal  to  the  difference  between  the 
manufacturer's  fleet  average  and  the 
fleet  average  requirement,  multiplied  by 
the  number  of  vehicles  sold  in  that 
weight  class  by  the  manufacturer.  In  the 
same  fashion,  manufacturers  would  earn 
emission  debits  if  the  fleet  average 
NMOG  value  was  greater  than  the  fleet 
average  NMOG  requirement. 

A  manufacturer  can  apply  emission 
credits  earned  from  one  of  the  weight 
subclasses  to  the  other  weight  subclass, 
trade  the  credits  to  another 
manufacturer  to  be  applied  to  either 
weight  subclass,  bank  the  credits  for  a 
later  model-year,  or  any  combination 
thereof.  The  credits  cannot  be  applied, 
however,  to  truck  classes  over  6000  lbs 
GVWR. 

2.  Credits  for  Clean-Fuel  Vehicles  6001 
to  14,000  lbs  GVWR 

For  trucks  from  6001  to  14,000  lbs 
GVWR.  CARB  requires,  starting  with  the 
1998  model  year,  each  manufacturer  to 
certify  its  vehicles  to  conventional 
gasoline  and  clean-fuel'vehicle  emission 
standards  in  numbers  such  that  the 
manufacturer's  fleet  consists  of  a 
minimum  percentage  of  LEVs  and  a 
minimum  percentage  of  ULEVs.  There  is 
no  sales  distinction  between  the  test 
weight  (tw)  classes  among  these 
vehicles. 

A  manufacturer  may  earn  credits  by 
selling  more  clean-fuel  vehicles  than 
required  by  the  sales  percentages  or  by 
selling  clean-fuel  vehicles  that  meet 
more  stringent  standards  than  required 
(e.g.,  ZEVs).  The  credits  are  in  units 
called  "vehicle  equivalent  credits" 
which  have  a  base  unit  value  of  1.0 
equal  to  one  LEV.  Credit  values  for  the 
more  stringent  clean-fuel  vehicles  are 
determined  by  the  additional  NMOG 
reduction  that  the  vehicle  achieves 
compared  to  the  LEV  in  the  same  weight 
class. 

A  manufacturer  can  apply  the  vehicle 
equivalent  credits  earned  to  either  of  the 
vehicle  emission  categories  (LEV  or 
ULEV).  trade  the  credits  to  another 
manufacturer  to  be  applied  to  either 
vehicle  emission  category,  bank  the 
credits  for  a  later  model-year,  or  any 
combination  thereof.  The  credits  cannot 
be  applied,  however,  to  vehicle  classes 
under  6000  lbs  GVWR. 

3.  Summary  of  CARB's  Credit  Program 

Apart  from  the  differences  described 
above.  CARB's  two  credit  programs 
share  many  of  the  same  provisions. 
These  include  discounting  banked 
credits,  granting  credits  to 
manufacturers  starting  in  1992  for  selling 
clean-fuel  vehicles  before  they  are 
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required,  allowing  additional  credit  for 
clean-fuel  vehicles  that  can  operate  over 
limited  ranges  under  electrical  power, 
and  negative  banking.  Negative  banking 
allows  a  manufacturer  to  certify  its  fleet 
even  with  a  credit  deficit  with  the 
stipulation  that  the  manufacturer  must 
equalize  the  credit  deficit  in  a  future 
model-year  by  earning  credits  or  by 
purchasing  credits  in  an  amount  equal  to 
the  previbus  credit  deficit.  In  the  credit 
program  for  vehicles  up  to  6000  lbs 
GVWR,  credit  deficits  from  model-years 
1994  through  1997  must  be  equalized 
prior  to  the  end  of  the  1998  model-year. 
For  1998  and  subsequent  model-years,  a 
credit  deficit  in  either  GARB  credit 
program  must  be  equalized  prior  to  the 
end  of  the  following  model-year. 

D.  Statutory  Differences  Between  the 
Credit  Programs  of  the  Pilot  Program 
and CARB's  Low-Emission  Vehicle 
Program 

The  goal  of  EPA  is  to  promulgate  the 
Pilot  Program  in  a  manner  that 
minimizes  any  additional  economic 
burden  on  vehicle  manufacturers  or 
adverse  impacts  on  other  entities  due  to 
CARB's  Low-Emission  Vehicle  program. 
EPA's  proposed  credit  program  is 
designed  to  be  consistent  with  CARB's 
credit  program  wherever  it  is  reasonable 
and  legally  justiHable  in  order  to  grant 
vehicle  manufacturers  the  same 
flexibility  in  meeting  the  Pilot  Program 
sales  requirements  as  provided  to  them 
in  CARB's  program.  However,  statutory 
provisions  of  the  CAA  preclude  EPA 
from  promulgating  a  credit  program  for 
the  Pilot  Program  that  exactly  matches 
that  of  CARB's.  The  differences  between 
the  Pilot  Program  and  CARB's  credit 
programs  are  presented  below. 

"Hie  principal  dlHerence  between  the 
two  programs  centers  on  the  weighting 
of  credits.  Section  249(d)(3)  of  the  CAA 
states  that  clean-vehicle  emission  credit 
standards  and  credit  weighting 
requirements  established  by  the 
Administrator  for  the  credit  program  of 
the  clean-fueled  fleets  program  shall 
also  apply  to  the  credit  program  for  the 
Pilot  Program.  The  emission  credit 
standards  for  the  clean-fueled  fleets  and 
the  Pilot  Program  will  conform  as  close 
as  possible  to  those  of  CARB  pursuant 
to  section  246(f)(4).  However,  since  the 
weightings  used  in  the  proposed  clean- 
fueled  fleets  program  differ  from  the 
credit  weightings  in  CARB's  program, 
the  weightings  for  the  Pilot  Program 
must  also  di^er  from  CARB.  For 
reference,  a  copy  of  the  fleets  NPRM, 
"Fleets  Regulation:  Federal  Fleets 
Program,  Credits  Standards  and 
Program,  and  Exemptions  from 
Transportation  Control  Measures",  has 
been  placed  in  the  docket. 


The  use  of  the  clean-fueled  fleets 
credit  weightings  necessitates  that  the 
Pilot  Program's  credits  be  different  than 
CARB's  in  twro  ways.  First,  fleet  average 
NMOG  values  used  in  CARB's  program 
for  vehicles  under  6000  ibs  GVWR 
would  not  be  used.  The  fleets  program 
proposes  credits  based  on  individual 
vehicle  emission  reductions  because  the 
CAA  required  a  covered  fleet  operator 
to  purchase  a  given  percentage  of  clean- 
fuel  vehicles  in  each  procurement  of 
new  vehicles.  Therefore,  it  is 
appropriate  to  issue  credits  in  terms  of 
vehicles  instead  of  fleet  averages.  This 
method  is  similar  to  CARB's  credit 
program  for  trucks  over  6000  Ibs  GVWR. 

Second,  in  keeping  with  the  flexibility 
allowed  in  the  CAA,  the  proposed  clean- 
fueled  fleets  program  allows  averaging 
and  trading  across  all  subclasses  of 
LDVs  and  LDTs.  unlike  CARB's  program 
which  does  not  allow  the  transfer  of 
credits  between  vehicles  less  than  and 
greater  than  6000  lbs  GVWR.  In 
adopting  the  fleets*  weighting  method, 
the  Pilot  Program  would  allow  the 
manufacturers  even  greater  flexibility  in 
the  use  of  credits  than  does  the  CARB 
program. 

Failure  by  EPA  to  use  the  same  creAt 
weighting  as  the  clean-fueled  fleets 
would  be  in  conflict  with  the  provisions 
of  the  CAA.  However,  the  use  of  credit 
weightings  different  than  that  of  CARB's 
program  are  not  expected  to  have  a 
negative  impact  on  vehicle 
manufacturers  or  CARB.  Rather,  the 
proposed  credit  program  would  allow 
manufacturers  even  more  flexibility  due 
to  the  allowance  of  averaging  and 
trading  over  all  classes  of  vehicles  up  to 
8500  Ibs  GVWR.  This  flexibility  is  in 
keeping  with  the  intent  of  the  CAA,  as 
well  as  estabUshed  EPA  policy. 

Section  249(c)(1)  of  the  CAA  specifles 
that  a  certain  minimum  number  of  clean- 
fuel  vehicles  must  be  sold  each  year.  To 
the  extent  that  negative  banking  is 
allowed  and  used  extensively  in  the 
early  years  of  the  program,  there  is  a 
possibility  that  the  statutory  minimum 
clean-fuel  vehicle  sales  requirement 
would  not  be  met.  This  would 
effectively  delay  the  implementation  of 
the  program,  which  the  CAA  does  not 
give  EPA  the  authority  to  do.  Even  if  the 
statutory  minimum  number  of  vehicles 
were  sold  each  year  as  a  result  of 
CARB's  program,  negative  banking 
would  force  the  Pilot  Program  to  be 
dependent  on  CARB's  program  to 
achieve  its  end,  and  would  not  allow 
EPA  to  properly  enforce  the  minimum 
sales  requirement  should  the 
manufacturers  fail  to  reach  it.  EPA, 
therefore,  believes  that  it  must  require 
manufacturers  meet  the  minimum  sales 


requirement  of  paragraph  249(c)(1).  One 
approach  to  achieving  this  statutory 
objective  is  to  prohibit  negative  banking. 
As  an  alternative,  EPA  might  allow 
negative  banking  (consistent  with  the 
CARB  program)  so  long  as 
manufacturers  meet  the  minimum  sales 
requirement  of  paragraph  249(c)(1).  EPA 
requests  comments  on  how  to  carry  out 
this  approach  and  on  the  relative  merits 
of  these  two  options. 

Even  without  negative  banking,  one 
might  argue  that  a  banking  program 
could  create  the  possibility  that  the 
minimum  sales  requirement  may  not  be 
met  since  credits  earned  from  earlier 
years  could  potentially  be  used  in  high 
enough  quantities  in  a  later  model-year 
to  satisfy  the  sales  requirement  without 
actually  selling  the  minimum  number  of 
vehicles.  However,  since  the  vehicles 
that  earned  credits  in  earlier  years  are 
already  in  service,  the  total  number  of 
clean-fuel  vehicles  in  use  is  not  reduced 
by  the  presence  of  a  banking  program 
and  the  environmental  benefits  are  not 
diminished.  Therefore,  EPA  believes 
that  banking  credits  for  future  use  could 
result  in  an  acceleration  of  the 
implementation  of  the  program,  not  a 
delay. 

The  absence  of  negative  banking - 
should  not  significantly  impact 
manufacturers.  Since  a  manufacturer's 
clean-fuel  vehicle  sales  requirements 
under  CARB's  plan  will  be  higher  than 
under  the  Pilot  Program  (assuming  that 
vehicles  sold  to  comply  with  CARB's 
program  will  also  comply  with  the 
CAA),  a  manufacturer  can  still  take 
advantage  of  CARB's  negative  banking 
provision  and  sell  fewer  clean-fuel 
vehicles  in  a  model-year  as  long  as  its 
sales  and/or  credits  are  high  enough  to 
fulfill  its  Pilot  Program  requirement.  On 
the  presumption  that  CARB's  sales 
requirements  will  far  exceed  those  of 
the  Pilot  Program,  an  excess  supply  of 
Pilot  Program  credits  should  result. 
Consequendy,  the  option  of  purchasing 
credits  in  lieu  of  meeting  the  Pilot 
Program  sales  requirements  should  be 
readily  available.  In  this  way,  a 
manufacturer  would  not  be  prevented 
from  taking  full  advantage  of  CARB's 
negative  banking  provision. 

In  summary,  taking  into  account  the 
above  discussion  and  the  economic  and 
environmental  impact  sections  to  follow. 
EPA  believes  that  differences,  due  to  the 
CAA  statutes,  between  the  federal 
credit  program  and  CARB's  will  not 
negatively  impact  the  vehicle 
manufacturers  or  CARB's  Low-Emission 
Vehicle  program. 
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E.  Proposed  Credit  Program  for  Pilot 
Program 

EPA  proposes  thi  \  following  credit 
program  to  grant  v«  hide  manufacturers 
similar  flexibility  ii  meeting  the  Pilot 
Program  sales  requ  rements  as  they 
have  in  CARB's  pre  gram.  II  is  the  intent 
of  the  EPA  to  matcl  CARB's  credit 
program  wherever  It  is  reasonable  and 
consistent  with  the  requirements  of  the 
CAA.  Vehicle  manifacturer 
participation  in  thelPilot  Program's 
credit  program  woUld  be  voluntary.  As 
long  as  a  manufact:  irer  fulfills  its  sales 
requirement  throug  i  its  own  clean-fuel 
vehicle  sales,  there  would  be  no  need 
for  the  manufacturer  to  participate  in  the 
credit  program,  unless  it  chooses  to 


accumulate  credits 


for  future  use  or  for 


trading  with  other  fianufacturers 

1.  Averaging 

The  CAA  providi  (s  that  the  credit 
program  for  the  Pili  (t  Program  include 
averaging,  which  v\  ould  allow  a 
manufacturer  to  ea  n  credits  from  the 
sale  of  clean-fuel  v  >hicles  that  meet 
more  stringent  NMi  3G  exhaust  emission 
standards  than  required.  These  credits 
could  be  applied  toivard  the 
manufacturer's  salt  s  requirement  in 
order  to  reduce  the  total  number  of 
clean-fuel  vehicles  it  must  sell.  This 
should  encourage  t|ie  introduction  of 
clean-fuel  vehicles  iwhich  meet  more 
stringent  standarda.  Averaging  across 
vehicle  classes  wof  Id  achieve  the  sahie 
environmental  benefit  and  allow 
manufacturers  similar  flexibility  as  with 
CARB's  program  td  optimize  the 
development  of  thair  clean-fuel  vehicle 
fleet. 

The  CAA  does  npt  specify  any  weight 
class  restrictions  oti  the  use  of  credits 
for  this  program,  wnich  provides 
maximum  flexibilitv  to  vehicle 
manufacturers  in  complying  with  their 
sales  requirements!  Consequently.  EPA 
proposes  only  one  Averaging  category 
covering  all  clean-fuel  LOVs  and  LDTs. 
This  is  consistent  with  the  CAA 
provisions  for  the  qlean-fueled  fleets 
credit  program  anq  would  allow  the 
credit  weighting  requirements  of  the 
fleet  program  to  be|  carried  over  to  the 
jlly.  EPA  is  unaware 
snmental  justification 

restrictions  on  the 
Iven  the  vehicle 


Pilot  Program.  Fin 
of  any  strong  envii 
placing  weight  cla 
use  of  the  credits 
classes  involved. 


e^cpl 


2.  Trading 

Trading  of  credi^ 
manufacturers  is 
section  249(d)(1)  o 
would  give  manufacturers 
flexibility  in  meeti:  ig 
requirements.  Trac 


between 

icitly  permitted  by 
the  CAA.  Trading 
increased 
their  sales 
ing  would  also  allow 


small  volume  manufacturers  the  ability 
to  avoid  the  disproportionately  high  cost 
of  clean-fuel  vehicle  development,  while 
still  contributing  to  the  overall  clean-fuel 
sales  requirements.  By  purchasing 
credits  through  trading,  small  volume 
manufacturers  would  help  defray  the 
cost  of  developing  the  clean-fuel  vehicle 
technology  in  proportion  to  their 
California  sales  volumes. 

3.  Banking 

Although  the  CAA  does  not  require  a 
banking  provision  in  the  Pilot  Program. 
EPA  is  proposing  a  banking  program. 
EPA  believes  that  a  banking  provision 
would  encourage  both  the  early 
development  of  clean-fuel  vehicles  and 
the  development  of  vehicles  meeting 
more  stringent  emission  standards  than 
required.  It  also  facilitates  the  transition 
to  tighter  standards  in  the  2001  model- 
year.  In  addition,  banking  provides 
manufacturers  the  same  flexibility  as  in 
CARB's  program.  Each  model-year,  a 
manufacturer  would  be  given  the  option 
of  either  trading  or  banking  credits 
earned  that  were  not  used  in  averaging 
to  meet  the  current  model-year  sales 
requirement. 

EPA  proposes  that  banked  credits  not 
be  subject  to  a  discounting  schedule  or  a 
finite  life.  While  this  is  inconsistent  with 
the  discounting  schedule  utilized  in 
CARB's  program,  it  is  consistent  with  the 
CAA  requirements  for  the  clean-fueled 
fleets  program.  A  banked  credit  in  the 
Pilot  Program  shall  maintain  its  original 
value  regardless  of  when  it  is  used.  EPA 
believes  that  the  flexibility  granted  by 
infinite  credit  life  is  consistent  with  the 
intent  of  the  CAA  that  the  Pilot  Program 
serve  as  an  unique  test  program  to 
demonstrate  the  effectiveness  of  clean- 
fuel  vehicles  in  controlling  air  pollution 
in  ozone  nonattainment  areas. 

EPA  is  also  proposing  that  credits  be 
granted  for  clean-fuel  vehicles  sold  prior 
to  1996.  The  granting  of  early  credits 
would  allow  manufacturers  to  bank 
credits,  which  could  be  used  for 
averaging  and  trading  in  the  initial  years 
of  the  Pilot  Program  to  assist  in  a 
smooth  transition  into  the  program.  EPA 
proposes  that  clean-fuel  vehicles  sold  in 
the  1994  model-year  be  the  first  vehicles 
eligible  to  receive  early  vehicle  credits 
because  1994  would  be  the  first  full 
model-year  after  promulgation  of  all 
clean-fuel  vehicle  standards  and 
certification  requirements. 

4.  Credit  Standards 

Section  242  of  the  CAA  does  not 
require  EPA  to  promulgate  clean-fuel 
vehicle  standards  until  November  15, 
1992.  However,  in  order  to  demonstrate 
how  the  proposed  credit  values  were 
determined,  table  1  lists  exhaust 


emission  standards  that  are  included  for 
illustrative  purposes  only.  This  table  is 
included  with  the  understanding  that 
any  changes  in  EPA's  expectation  of  the 
standards  prior  to  issuance  of  this  final 
rule  will  be  factored  into  the  final  rule 
calculations  for  the  credit  values.  Also, 
any  changes  to  these  emission 
standards  in  the  subsequent  rulemaking 
on  clean-fuel  vehicle  standards  that 
cause  a  change  in  the  credit  values  will 
be  accounted  for  In  the  subsequent 
rulemaking.  To  simplify  the  credit 
calculations,  only  the  50,000  mile 
standards  are  used. 

Section  243  of  the  CAA  clearly  defines 
the  minimum  clean-fuel  vehicle  NMOG, 
CO.  NOx.  PM.  and  formaldehyde 
exhaust  emission  requirements.  Sections 
243(e)  and  243(f)  establish  a  process  by 
which  CARB's  standards  are  to  replace 
the  standards  set  forth  in  section  242 
and  section  234  in  certain 
circumstances.  In  addition,  section 
246(f)(4)  of  the  CAA,  which  concerns  the 
clean-fueled  fleets  program,  requires 
EPA  to  promulgate  more  stringent 
exhaust  emission  standards  to  be  used 
solely  for  the  purposes  of  issuing  credits. 
These  more  stringent  standards  are  to 
conform  as  closely  as  possible  to  the 
emission  standards  established  by 
CARE.  Section  249(d)(3)  requires  that 
these  more  stringent  standards  also 
apply  to  the  Pilot  Program. 

Since  the  clean-fuel  vehicle  standards 
established  in  section  243  of  the  CAA 
are  identical  to  those  established  by 
CARB  in  their  Low-emission  Vehicle 
program  and  the  more  stringent 
standards  to  be  promulgated  for  credit 
purposes  must  also  match  those 
established  by  CARB.  the  exhaust 
emissions  standards  listed  in  table  1  for 
NMOG.  CO.  NOx.  particulate  matter  and 
formaldehyde  match  the  exhaust 
emission  standards  established  by 
CARB. 

For  vehicles  up  to  6000  lbs  GVWR. 
Phase  I  clean-fuel  vehicles  would  be 
equivalent  to  CARB's  TLEV  emission 
category  and  Phase  II  would  be 
equivalent  to  CARB's  LEV  emission 
category.  When  Phrase  II  starts  in  the 
2001  model-year.  TLEVs  will  no  longer 
qualify  as  a  federal  clean-fuel  vehicle 
and  will,  therefore,  not  count  toward 
meeting  the  Pilot  Program  sales 
requirements.  For  vehicles  from  6001 
and  8500  lbs  GVWR,  the  CAA  defines 
CARB's  LEV  emission  category  as  a 
clean-fuel  vehicle.  The  two  additional 
emission  categories  for  credit  purposes 
only  are  defined  to  be  CARB's  ULEV 
and  7S.V  classifications. 

Clean-fuel  vehicles  sold  in  California 
must  meet  all  of  the  federal 
requirements  in  order  to  qualify  as  a 
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clean-fuel  vehicle  and  count  toward  the 
Pilot  Program  sales  requirement 
Discussion  of  these  and  other 
certification  and  enforcement 
requirements  will  be  contained  in  the 
subsequent  rulemaking. 

5.  Credit  Weighting 

Pursuant  to  the  statutory  requirement 
of  the  CAA.  EPA  is  proposing  the  same 
credit  weighting  and  methodology  used 
to  determine  the  credit  values  proposed 
for  the  clean-fueled  fleets  program  be 
used  for  the  Pilot  Program.  Credits 
generated  under  the  Pilot  Program 
would  be  provided  to  vehicle 
manufacturers  for  use  in  meeting  the 
minimum  sales  requirement  of  the  Pilot 
Program,  whereas  credits  under  the 
clean-fueled  fleets  program  are  provided 
to  fleet  operators  for  use  in  fulfilling  the 
clean-fuel  fleets  purchase  requirements. 
For  further  information  on  the  fleets 
program,  the  NPRM  "Fleets  Regulation: 
Federal  Fleets  Program,  Credits 
Standards  and  Program,  and 
Exemptions  from  Transportation  Control 
Measures"  has  been  placed  in  the 
docket.  Although  the  fleets  program 
includes  both  light-duty  and  heavy-duty 
vehicle  classes,  only  the  credit  values 
for  LDTs  and  LDVs  are  applicable  to  the 
Pilot  Program. 

The  clean-fueled  fleets  proposal 
includes  two  sets  of  credit  weightings: 
one  based  on  NMOG  exhaust  emission 
reductions  and  the  other  based  on  a 
combination  of  NMOG  and  NOx  exhaust 
emission  reductions.  The  set  based  on 
NMOG  reductions  is  the  required  one 
for  the  fleets  program,  but  a  state 
covered  by  the  fleets  program  could 
choose  to  use  the  NMOG  and  NOx 
weighting  provision  in  lieu  of  the  NMOG 
set  if  it  believed  that  the  choice  was 
appropriate  and  EPA  approved.  The 
State  of  California,  however,  has 
already  adopted  a  credit  program  based 
solely  on  NMOG  exhaust  emission 
reductions,  apparently  in  the  belief  that 
such  a  program  is  appropriate.  Although 
other  pollutants  are  being  controlled  by 
the  clean-fuel  vehicles,  credit  weightings 
based  solely  on  NMOG  reductions 
would  also  be  the  most  consistent  with 
the  Pilot  Program's  goals  of  controlling 
pollution  in  ozone  nonattainment  areas 
of  the  State  of  California.  Therefore. 
EPA  is  proposing  that  weighting  factors 
based  on  the  NMOG  reduction  method 
be  used  in  the  Pilot  Program.  EPA  seeks 
comments  on  other  weighting  factors,  in 
addition  to  NMOG  exhaust  emission 
reduction,  that  could  be  applicable  to 
the  Pilot  Program.  Any  weighting  factor 
must  also  be  applicable  to  the  clean-fuel 
fleets  program. 

The  methodology  proposed  by  the 
fleets  program  to  determine  credit 


values  is  directly  applicable  to  the  Pilot 
Program  since  the  requirements  for  both 
programs  are  in  terms  of  numbers  of 
clean-fuel  vehicles.  The  Pilot  Program 
will  require  a  vehicle  manufacturer  with 
sales  in  California  to  sell  a  minimum 
number  of  clean-fuel  vehicles  in  the 
State  of  California.  The  fleets  program 
will  require  that  a  minimum  percentage 
of  vehicles  purchased  by  qualifying  fleet 
owners  be  clean-fuel  vehicles. 

Section  246(f)(2)(C)  of  the  CAA 
requires  that  credits  be  adjusted  with 
appropriate  weighting  to  reflect  the  level 
of  emission  reductions  achieved  by 
clean-fuel  vehicles.  Standards-based 
weighting  factors  depend  not  only  on 
the  more  stringent  standards  EPA  is 
required  to  promulgate,  but  also  on  the 
standards  for  conventional  vehicles  and 
for  the  minimum  clean-fuel  vehicle.  The 
amount  of  credit  assigned  to  a  cleaner 
vehicle  depends  on  how  much  further 
these  vehicles  go  beyond  the  minimum 
clean-fuel  vehicle  in  reducing  emissions. 

As  mentioned  above,  the  EPA  is  using 
the  emission  standards  listed  in  table  1 
for  the  purpose  of  credit  calculations, 
with  the  understanding  that  any  change 
in  these  standards  that  alters  the  NMOG 
exhaust  emission  reductions  will  be 
factored  into  the  credit  values  either  in 
the  fmal  rule  or  in  the  clean-fuel  vehicle 
standards  rulemaking. 

The  credit  values  proposed  by  the 
fleets  program  do  not  take  into  account 
Phase  I  clean-fuel  vehicles  because 
Phase  I  vehicles  are  not  subject  to  the 
fleets  program.  Therefore,  in  addition  to 
proposing  the  adoption  of  the  fleets 
credit  values  for  2001  and  subsequent 
model-years,  EPA  is  proposing  credit 
values  for  the  Phase  I  vehicles  of  the 
Pilot  Program  using  the  same 
methodology  as  used  to  determine  the 
credit  values  in  the  fleets  program.  The 
credit  values  being  proposed  for  Phase  I 
are  shown  in  table  2  and  would  be 
effective  through  model  year  2000.  The 
credit  values  developed  for  the  fleets 
program  and  proposed  for  2001  and 
subsequent  model-years  are  shown  in 
Table  3. 

A  summary  of  how  the  proposed 
credit  values  were  determined  for  Phase 
I  follows.  For  a  more  detailed 
explanation  of  the  methodology  used  for 
determining  the  credit  values,  see  the 
NPRM  "Fleets  Regulation:  Federal  Fleets 
Program,  Credits  Standards  and 
Program,  and  Exemptions  from 
Transportation  Control  Measures."  in 
the  docket. 

To  facilitate  the  exchange  of  credits 
across  all  subclasses  of  LDVs  and  LDTs. 
EPA  is  proposing  that  all  credit  values 
be  normalized  to  the  NMOG  exhaust 
emission  reduction  required  by  LDVs. 


Therefore,  the  term  vehicle-equivalent 
refers  to  the  reduction  calculated  for  a 
LDV  certified  to  the  minimum  clean-fuel 
standards  (TLEV  through  2000.  LEV  2001 
and  after).  In  the  case  of  early/extra 
clean-fuel  vehicle  sales,  the  equation  for 
determining  credit  value  would  be: 

ncredit  =  [S''„-S''ni\'.  ixv.  usv.  or  mj/ 

(SU,V^_SU.V^,J      (1) 

where: 

ncredil  =  normalized  credit  weighting  (LDV 

equivalent) 
^nxv.  ixv.  uixv.  or  zEv  =  NMOG  standard  for 

TLEV.  LEV,  ULEV,  ZEV 
S„=NMHC  standard  for  conventional 

vehicle 
x  =  the  vehicle  class/subclass  of  interest 

For  credit  issuance  involving  LEV, 
ULEV,  or  ZEV  sales  which  are  also 
being  used  to  demonstrate  compliance 
with  the  minimum  sale  requirement,  the 
equation  is: 

ncredit  =  [S«n«v-S''uv.  iw.  „  ml/ 

Using  these  two  equations,  the 
resulting  credit  values  through  the  2000 
model-year  are  shown  in  table  2.  Since 
the  LDTs  over  6000  lbs  GVWR  will  not 
be  included  in  the  minimum  sales 
requirement  until  the  standards  for  these 
trucks  become  effective  in  the  1998 
model-year,  the  credit  values  in  table  2.2 
for  these  vehicles  do  not  apply  until  the 
1998  model-year.  Manufacturers  may 
still  earn  early  credits  for  LDTs  over 
6000  lbs  GVWR  corresponding  to  the 
values  in  table  2.1. 

The  proposed  credit  weightings  are 
based  solely  on  emission  standards  and 
do  not  reflect  any  subclass  differences 
in  mileage  or  vehicle  life.  Any  useful  life 
difference  among  the  clean-fuel  vehicle 
classes  that  might  affect  the  level  of 
emission  reduction  is  small  and, 
therefore,  can  be  neglected.  Since  there 
is  not  a  substantial  difference  between 
the  useful  lives  of  LDVs  and  LDTs.  and 
since  the  trend  in  these  vehicle  classes 
is  toward  increasing  similarity  in  usage 
patterns  and  technology,  adjusting  the 
credit  does  not  seem  justifiable  given 
the  increased  complexity  that  these 
factors  would  present.  EPA  requests 
comment  on  this  approach,  keeping  in 
mind  that  any  adjustment  to  the  credit 
weighting  must  be  applicable  to  both  the 
Pilot  Program  and  the  clean-fueled  fleets 
program. 

Another  factor  that  could  be  included 
in  the  credit  values  is  the  potential  for 
vehicles  which  use  electrical  power  for 
a  limited  driving  range  with  another  fuel 
source  providing  the  balance  of  the 
power.  Called  hybrid  electric  vehicles, 
these  vehicles  do  not  deserve  the  full 
credit  of  a  ZEV,  but  may  merit 
additional  credit  than  the  emission 
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category  to  which  the  additional  fuel 
source  is  certified.  One  option  would  be 
to  adapt  CARB's  nlethod  of  classifying 
these  vehicles  acc()rding  to  their 
emissions  on  the  hiel  source  and 
ad|u8ting  the  credit  value  to  account  for 


the  vehicles'  range 


on  electric  power. 


Program,  it  would  ] 
choosing  which  cle 
count  toward  the  i 
requirement  and ' 


EPA  requests  comiient  on  this  issue 
6.  Use  of  Credits 

For  credit  generating  purposes,  if  a 
manufacturer  sells  imore  clean-fuel 
vehicles  than  required  for  the  Pilot 

kave  the  discretion  of 
m-fuel  vehicles 
Minimum  sales 
1  clean-fuel 
vehicles  would  coiint  as  additional 
clean-fuel  vehicles^  To  determine  how 
much  credit  is  ean^  due  to  the 
additional  vehiclei  table  2.1  or  table  3.1, 
depending  on  the  i4odet-year,  would  be 
used.  If  any  of  the  vehicles  chosen  to 
count  toward  the  niinimum  sales 
requirement  also  q  lalify  as  meeting  the 
more  stringent  emi  ision  standards,  the 
manufacturer  wou!  d  also  receive  credit 
corresponding  to  tl  e  credit  values  in 
table  2.2  or  3.2. 

If  a  manufacturer  does  not  sell  the 
minimum  number  )f  clean-fuel  vehicles 
required  by  the  Pi  ot  Program,  credits 
can  only  be  eamei  for  the  sale  of  clean- 
fuel  vehicles  meet  ng  the  more  stringent 
emission  standard  (.  These  credits  would 
correspond  to  the  n^dit  values  in  table 
2.2  or  3.2. 

In  the  case  wher  •  a  manufacturer 
does  not  sell  the  m  nimum  number  of 
clean-fuel  vehicles  required  by  the  Pilot 
Program,  it  must  porchase  sufficient 
credits  in  lieu  of  th  s  clean-fuel  vehicles 
it  did  not  sell  The:  e  credit  values  are  in 
table  2.3  or  3.3.  Th(  i  manufacturer  would 
have  the  discretion  of  choosing  which  of 
the  vehicles  it  sold  were  in  lieu  of  selling 
the  required  cleannFuel  vehicles.  The 
manufacturer  would  then  be  required  to 
purchase  sufficieni  credits  according  to 
the  credit  values  oi  the  vehicle  classes 
and/or  subclasses  jit  chose.  Since  the 
EPA  is  proposing  t^^ly  one  trading  class 
for  the  credits,  the  inanufacturer  would 
be  free  to  apply  thi  obtained  credit  to 
any  of  its  vehicle  c  asses  and/or 
subclasses. 

Although  the  sal  ;8  requirement  does 
not  include  trucks  )rior  to  the  1998 
model  year,  crediti  earned  from  the 
early  sale  of  these  vehicles  can  be  used 
starting  in  the  199C  model  year. 

The  subsequent  pilot  Program 
rulemaking,  which  1  will  define  the 
certification  and  enforcement  provisions 
of  the  clean-fuel  vi  hide  sales 
requirement,  will  &  Iso  defme  the 
enforcement  provii  lions  for  both 
reporting  requirements  and  credit 
shortfall   necessai  y  for  this  rulemaking. 


These  enforcement  provisions  are 
common  to  both  rulemakings  and  are 
better  handled  with  all  other 
enforcement  provisions  in  the  later 
rulemaking. 

7.  Sales  Requirements 

As  discussed  earlier,  EPA  will 
promulgate  the  sales  requirements  under 
a  later  rulemaking.  However,  in  order  to 
defme  the  basis  for  granting  credits 
under  this  rulemaking.  EPA  believes  it 
necessary  to  defme  the  term  "sales"  at 
this  time.  Section  249(c)(1)  of  the  CAA 
defines  the  minimum  sales  requirement 
in  terms  of  vehicles  that  are  "produced, 
sold,  and  distributed  (in  accordance 
with  normal  business  practices  find 
applicable  franchise  agreements]  to 
ultimate  purchasers  in  California  *  *  *." 
EPA  proposes  that  "sales"  be  defmed  in 
terms  of  the  quoted  statutory  language, 
but  requests  comment  on  how  this  can 
be  implemented  in  a  manner  so  as  to 
minimize  the  burdens  on  manufacturers 
while  adhering  to  the  statutory 
requirements. 

HI.  Environmental  Impact 

EPA  believes  that  the  proposed  credit 
program  would  not  result  in  a  negative 
environmental  impact  and  that  we  have 
taken  all  reasonable  means  to  ensure 
the  environmental  neutrality  of  the 
credit  program.  Furthermore,  the 
magnitude  of  CARB's  Low-Emission 
Vehicle  program,  which  requires  clean- 
fuel  vehicle  sales  that  far  exceed  the 
sales  requirements  of  the  Pilot  Program, 
should  insure  that  all  environmental 
benefits  envisioned  to  result  from  the 
Pilot  Program  are  achieved. 

IV.  Economic  Impact 

The  intent  of  the  credit  program  is  to 
provide  flexibility  to  the  vehicle 
manufacturers  in  meeting  their  clean- 
fuel  vehicle  sales  requirements,  in  order 
to  provide  an  economic  benefit  with  no 
decrease  in  environmental  benefits. 
Since  CARB's  Low-Emission  Vehicle 
program  will  create  greater 
environmental  benefits  and  economic 
impacts  than  the  Pilot  Program,  the 
proposed  credit  program  should  not 
increase  the  economic  burden. 

Given  that  there  are  two  different,  but 
similar  credit  programs,  it  is  possible, 
however,  that  on  a  manufacturer 
specific  basis  some  minor  negative 
economic  impacts  could  result.  To  the 
extent  a  manufacturer  chooses  to 
participate  in  the  federal  credit  program, 
it  will  have  to  track  and  purchase 
federal  credits  in  addition  to  California 
credits  in  lieu  of  the  clean-fuel  vehicles 
it  otherwise  would  have  produced.  The 
trading  of  Federal  and  California  credits 
will  likely  take  place  together  because  a 


nunufacturer  who  needs  to  purchase 
federal  credits  will  also  be  in  need  of 
California  credits.  The  cost  to  purchase 
credits  will  be  determined  by  the  free- 
market,  but  is  Hkely  to  be  no  higher  than 
the  cost  of  producing  clean-fuel  vehicles 
since  a  manufacturer  would  probably 
produce  a  clean-fuel  vehicle  rather  than 
pay  more  than  its  production  cost  for 
credits.  The  cost  of  producing  a  clean- 
fuel  vehicle  is  independent  of  whether 
there  is  a  federal  credit  program  or  not. 
As  a  result,  whether  the  manufacturers 
must  purchase  only  California  credits  or 
both  federal  and  California  credits,  the 
cost  is  expected  to  be  the  same. 

As  a  result,  EPA  believes  that  the 
proposed  credit  program  is  such  that 
negative  economic  impacts  should  not 
occur.  Therefore,  the  cost  of  clean-fuel 
vehicles  to  the  consumer  is  expected  to 
be  no  different  than  what  will  result 
from  the  implementation  of  CARFs 
program. 

V.  Energy  Impact 

The  implementation  of  a  credit 
program  for  the  Pilot  Program  should 
have  a  minimal  energy  impact.  Because 
manufacturers  can  earn  more  credit  for 
vehicles  which  meet  more  stringent 
standards,  fewer  clean-fuel  vehicles 
could  theoretically  be  sold.  The  result 
would  be  a  smaller  fleet  of  clean-fuel 
vehicles  than  if  no  credit  program  was 
available.  This  reduction  in  fleet  size 
would  also  reduce  the  volume  of  each 
particular  clean-fuel. 

The  more  stringent  the  vehicle 
standards,  however,  the  more  likely  the 
vehicles  are  to  be  powered  by  a  fuel 
other  than  gasoline.  EPA  is  currently 
unaware  of  any  reliable  projections  of 
the  type  of  vehicles,  the  fuel  used,  or  the 
energy  efficiency  of  the  clean-fuel 
vehicles  that  will  be  sold. 

As  discussed  in  the  environmental 
and  economic  impact  sections,  due  to 
the  size  CARB's  program,  no  fuel  volume 
changes  resulting  from  this  credit 
program  should  occur.  The  Pilot  Program, 
should  not  affect  the  choice  of  clean-fuel 
vehicles  and  the  choice  of  fuels  used 
beyond  what  CARB's  program  will 
require.  EPA,  therefore,  believes  there 
will  be  no  adverse  energy  impact 
associated  with  this  NPRM. 

VI.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  its  fmal  decisions,  and 
therefore  solicits  comments  on  all 
aspects  of  this  proposal.  Wherever 
applicable,  full  supporting  data  and 
detailed  analysis  should  be  submitted  to 
allow  EPA  to  make  maximum  use  of  the 
comments.  Commenters  are  especially 
encouraged  to  provide  specific 
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suggestions  for  changes  to  any  aspect  of 
the  regulations  that  they  believe  need  to 
be  modified  or  improved.  All  comments 
should  be  directed  to  EPA  Air  Docket, 
Docket  No.  A-gi-23  (See  "ADDRESSES"). 
The  official  comment  period  will  last  for 
30  days  following  the  public  hearing  for 
this  rulemaking. 

Any  person  desiring  to  testify  at  the 
public  hearing  [see  "DATES"]  should 
notify  the  contact  person  listed  above  of 
such  intent  at  least  7  days  before  the 
hearing  date.  Persons  wishing  fo  testify 
at  the  hearing  should  also  provide  an 
estimate  of  the  time  required  for  their 
presentation  and  notification  of  any 
need  for  audio/visual  equipment.  It  is 
suggested  that  sufficient  copies  of  the 
statement  of  material  to  be  presented  be 
brought  to  the  hearing  for  distribution  to 
the  audience.  In  addition,  a  sign-up 
sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  of  the  order  of 
testimony. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  EPA 
Air  Docket,  Docket  No.  A-91-23  (see 
"ADDRESSES"). 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent,  and 
clearly  label  it  "Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 

Information  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made. 
Anyone  desiring  to  purchase  a  copy  of 


the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceedings. 

VII.  Statutory  Authority 

The  statutory  authority  for  today's 
proposal  is  granted  to  EPA  by  sections 
241.  246,  249.  and  301(a)  in  title  II.  part  C 
of  the  Clean  Air  Act,  as  amended;  42 
U.S.C.  7581.  7586.  7589,  and  7601(a). 

VIII.  Administrative  Designation  and 
Regidatory  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy  in 
excess  of  $100  million,  have  a  significant 
adverse  impact  on  competition, 
investment,  employment  or  innovation, 
or  result  in  a  major  price  increase.  The 
elements  of  this  rulemaking  package  do 
not  constitute  a  major  rule  according  to 
the  established  criteria.  The 
implementations  of  this  credit  will  not 
increase  the  cost  of  clean-fuel  vehicles, 
but  will  instead  allow  manufacturers 
another  option  which  will  help  produce 
clean-fuel  vehicles  at  lower  costs. 
Therefore,  it  has  been  determined  that 
this  proposal  does  not  constitute  a 
"major"  regulation. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  EPA 
response  to  those  comments  have  been 
placed  in  the  public  docket  for  this 
rulemaking. 

IX.  Compliance  %vith  Regulatory 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibihty  Act.  the  Administrator  is 
required  to  certify  that  a  regulation  will 
not  have  a  signi^cant  adverse  economic 
impact  on  a  substantial  number  of  small 
business  entities.  There  will  not  be  a 
significant  impact  on  a  substantial 
number  of  small  business  entities  due  to 
the  credit  program  for  the  Pilot  Program. 
The  credit  program  will  be  beneficial  for 
small  volume  manufacturers  in  meeting 
any  sales  requirement  issued  against 
them  due  to  the  option  of  purchasing 


credits  in  lieu  of  undertaking  the 
financial  investment  to  develop  clean- 
fuel  vehicles.  For  this  reason,  the  rules 
contained  in  this  NPRM  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

X.  Reporting  and  Recordkeeping 

Requirements 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)^  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1590.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Information  Policy  Branch;  EPA;  401  M 
St..  SW.  (PM-223Y);  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  30  minutes  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  the  collection  of 
information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St..  SW.  (PM-223Y);  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  Rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

List  of  Subjects  in  40  CFR  Part  88 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Gasoline,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  4. 1991. 
WUliam  K.  ReUly. 

Administrator. 

Appendix  to  Preamble — Tables 


Table  1.—  Exhaust  Emission  Standards  for  Clean-Fuel  Vehicles  50,000  Mile  Standards 


Vehicle  ennission  category  standards  (g/mi) 

LDV4L0T 
<6000  gvv»r 
S37501ww 

LDT<6000 

gww  >3750 

lvw<S750 

Ivw 

LDT» 

>6000gw»f 

S3750tw 

LDT« 

>6000gvwr 

>3750tw 

<5750tw 

LDT« 

>6000gvwr 

S5750tw 

CV: 

NMHC 

0.25 

3.4 

0.4 

0.32 

4.4 
.7 

0.25 
3.4 

.4 

0.32 

4.4 
.7 

0.39 

CO 

SO 

NOx 

1.1 
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Table  1 


—  Exhaust  Emission  Standards  for  Clean-Fuel  Vehicles  50.000  Mile  Standards— Continued 


Vi  tride  emission  category  standards  (g/mi) 


HCHO.. 
T.EV: 

NMOG.. 
CO 


NOx 

HCHO.. 

LEV: 

NMOG- 

CO „ 

N0«._... 
HCHO.. 

ULEV: 

NMOG.. 


CO. — 
NOw...- 
HCHO. 


ZEV: 


NMOG... 

co._ 


NOx.. 


HCHO. 


LDV  a  LDT 
^6000  gvwr 
i3750^w 


.125 
3.4 
.4 
.015 

.075 
3.4 
.2 
.015 

.040 
1.7 
.2 
.008 

.0 
.0 
.0 
.0 


LDT  v6000 

gvwr  >3750 

lvw<.S750 

Ivw 


.160 
4.4 
.7 
.018 

.100 
4.4 
.4 
.018 

.050 

.4 
.009 

.0 
.0 
.0 
.0 


LDT« 

>6000gvwr 

<3750tw 


(•) 


.125 
3.4 
.4 
.015 

.075 
1.7 
.2 
.008 

.0 
.0 
.0 
.0 


LDT» 

>6000  iT^m 

>3750lw 

«;5750tw 


(•) 


.180 

4.4 
.7 
.018 

.100 
2.2 

.4 
.009 

JO 
.0 
.0 
.0 


LDT« 

>6000  gvwr 

<6750lw 


'  Jhm  IB  no  TLEV  ^tegory  tor  this  veMcte  class. 

«  Th«  dean-fuel  ver*»  standards  are  not  effective  until  the  1998  model-yeaf. 

CV=Co(Tv«rrtK)nal  gasoline  vehicle. 


<•) 


.195 
5X> 
1.1 

.022 

.117 
2.5 
.6 
.011 

.0 
.0 
.0 
.0 


Table  2.— Credit  Table  for  Phase  I 

Vehicle  Equivalents  for  Light-Duty  Vehicles  and  Light-Duty  Trucks 

Phase  1:  Effective  Through  2000  Model-Year 

Table  2. 1  —Credit  Generation:  Selling  More  Clean-Fuel  Vehicles  than  Requireo 

Vehicle  emission  categofy 

LDV  &  LDT 

<6000 

Qvwr 

<  3750  Ivw 

LDT  <6000 

gvwr 
>3750lvw 
S  5750  Ivw 

LDT» 

>6000 

gvwr 

S3750tw 

LDT» 

>eooo 

gvwr 
>37501w 
$6750tw 

LDT» 

>6000 

gvwr 

>5760tw 

TLEV _      .          

1.00 
1.40 
1.68 
^00 

1.28 
1.76 
2.16 
2.56 

(') 
1.00 
1.40 
2.00 

1.28 
1.76 
2.56 

(') 

LEV . 

1.56 

IIIFV 

218 

7FV 

3.12 

Table  2.2— Credit  Generation:  Selling  More  Stringent  Clean-Fuel  Vehicles 

Vehicle  emission  category 

LDV  ft  LOT 
<6000 
g\Mwr 

i  3750  Ivw 

LDT  <6000 

gvwr 
>3750  Ivw 
S  5750  Ivw 

LDT» 

>6000 

gvwr 

$3750  tw 

LOT' 

>6000 

gvwr 

>3750lw 

S5750tw 

LDT« 

>6000 

gvwr 

>5750tw 

TLEV 

LEV „ 

0.00 
.40 
.68 

1.00 

0.00 
.48 
.88 

1.28 

(■) 
0.00 

.40 
1.00 

(*) 
0.00 

.48 
1.28 

(') 

aoo 

ULEV 

ZEV 

.62 

1.56 

Table  2.3— Credit  Needed  in  Lieu  of  Seuing  Clean-Fuel  Vehicle 

Vehicle  emission  category 

LDV  ft  LDT 
<6000 
gvwr 

i  3750  Ivw 

LDT  <6000 

gvwr 
>3750lvw 
S  5750  Ivw 

LDT« 

>6000 

gvwr 

S3750tw 

LDT» 
>6000 

>3750tw 
S5750tw 

LOT* 

>6000 

gvwr 

>5750lw 

TLEV _ _ 

1.00 

1.28 

1.00 

1.28 

(') 

LEV _...    ..... 

1.56 

'  There  is  no  TLEV 
'  The  clean-luel  vef 

»tegory  lor  this  vehide  diss. 

cle  standards  are  not  effective  until  the  1998  model-year. 
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TABt^  3.— Credtt  Table  fow  Phase  \\ 
Vehicle  Equivalents  for  Light-Duty  Vehicles  ano  Light-Duty  Trucks 
Phase  II:  Effective  2001  and  Subsequent  Model-Years 
Table.  3.1 .— Crcoit  Generation:  Selling  More  CL£AN-f  uel  Vehicles  than  Required 


Vahicle  emission  category 

LOMSL0T 

$eooo 

LOT  ^6000 

gvw  >3750 

hrt»  <5750 

Ivw 

LOT  >6000 

<:r50tw 

LO~>«00« 

>379DI« 
iVSatm 

LOT>eOOQ 

>I?50N» 

LEV   ,.,. 

t.oo 

1.43 

1.26 
1.54 
1.B3 

an 

1.00 
1.43 

a»i 
^M3 

1.11 

zEv..J!!!""ZZZ"TZIZI!™!ZZ!Z""ZZ""ZZ !  ~ 

t.56 
223 

Table  3J2.— Credit  Generation:  Selling  More  STRtNGENT  Clean-Fuel  Vehicles 

Vehid*  amission  category 

LOVtLOT 

^aoBO 

LOT  $6000 

>3750lww 
$5750  Ivw 

LOT  >6000 

LOT  >eboo 

>J7»t«if 
$67501* 

LOT  >6000 

>^50IW 

Lev „ ..._ _ 

0.00 
.20 

.43 

0.00 
.28 
.57 

0.00 
.71 

0.00 
.9* 

OiOO 

ULEV..._.. _    _ 

2EV 

.49 

1.11 

Table  3.3.— Credit  Needed  in  Lieu  of  Selling  Clean-Fuel  Vehicle 

Vehicle  emission  category 

LOV&LOr 
$•000 

SS^STlMW 

LOT  <eooo 

>3750tvw 
$57S0Mw 

LDT>0000 

gvwr 
$3750  tw 

LOT  >eooo 

>Snotm 

2  5750  Mr 

LOT  >«)00 
>5750tw 

^Ev _ : 

1.00 

1.26 

0.71 

0.01 

1.11 

For  reasons  set  forth  in  the  Preamble, 
a  new  Part  M  of  title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
added  to  read  as  follows: 

PART  ae-CLEAN  FUEL  VEHICLES 

Subpart  A— Emission  Standards  for  CIsan 
Fuel  Vetilcles 

Sec. 

68.101-04    Definitions. 

68.102-94    Abbreviations. 

Subpart  B— Callfomia  PNot  Test  Program 

88.201-04     Scope. 
88.202-94    Definitiens. 
88.203-94    Abbreviations. 
88.205-94    California  Pilot  Test  Program 
Credits  Program. 

Tables  to  Subpart  B  of  Part  88 

Authority:  Seca.  241. 246,  24a  301(a),  Gean 
Air  Act  as  Amended:  42  U.&C  7581.  7589. 
7586.  and  7601(a). 

Subpcvt  A-^Emltston  Standards  for 
Clean>Fuel  Vehicles 


The  definitions  in  40  CFR  part  86  also 
apply  to  this  subpart.  The  definitions  of 
this  section  apply  to  all  of  part  88. 

Low-Emission  Vehicle  means  any 
light-duty  vehicle  or  light-duty  truck 
conforming  to  the  applicable  Low- 


Emission  Vehicle  standard,  or  any 
heavy-duty  vehicle  with  an  engine 
confonning  to  the  applicable  Low- 
Emission  Vehicle  standard. 

Non-methane  Organic  Gas  is  defined 
as  in  section  241(2)  Clean  Air  Act  as 
amended  (42  U.S.C.  7581(3)). 

Transitional  Low-Emission  Vehicle 
means  any  light-duty  vehicle  or  light- 
duty  truck  conforming  to  the  applicable 
Transitional  Low^mission  Vehicle 
standard. 

Ultra  Low-Emissioa  Vehicle  means 
any  light-duty  vehicle  or  light-duty  truck 
conforming  to  the  Ultra  Low-Emissioa 
Vehicle  standard,  or  any  heavy-duty 
vehicle  with  an  engine  conforming  to  the 
Ultra  Low-Emission  Vehicle  standard. 

Zero-Emission  Vehicle  means  any 
light-duty  vehicle  or  ti^t-duty  truck 
conforming  to  the  applicable  Zero- 
Emission  Vehicle  standard,  or  any 
heavy-duty  vehicle  conforming  to  the 
applicable  Zero-Emission  Vehicle 
standard. 

§U.102-M    AbbreviatlofM. 

The  abbreviations  of  Part  86  of  this 
chapter  also  apply  to  this  subpart.  The 
abbreviations  in  this  section  apply  to  all 
of  part  88. 

LEV — Low-Emission  Vehicle. 
NMCX] — Non-Methane  Organic  Gas. 


TLEV— Transitional  Low-Emission  Vehicle. 
UL£V — Ultra  Low-Emission  Vehicle. 
ZEV— Zero-Eoussion  Vehicle. 

Subpart  B—Calif  omia  Pilot  Test 
Program 

§B8.201-»4    Scop*. 

Applicability.  The  requirements  of 
this  subpart  shall  apply  to  the  following: 

(a)  State  Implementation  Plan 
revisions  for  the  State  of  California 
pursuant  to  compliance  with  section  249 
of  the  Clean  Air  Act  as  amended  in 
1990  (40  CFR  part  52.  subpart  F). 

(b)  Vehicle  manufacturers  with  sales 
in  the  State  of  California. 

§88.202-94    Deflnttions. 

(a)  The  definitions  in  subpart  A  of  this 
part  also  apply  to  this  subpart. 

(b)  The  definitions  in  this  section  shall 
apply  beginning  with  the  1994  model 
year. 

Averaging  for  clean-fuel  vehicles 
means  the  sale  of  clean-fuel  vehicles 
that  meet  more  stringent  standards  than 
required,  which  allows  the  manufacturer 
to  sell  fewer  clean-fuel  vehicles  than 
would  otherwise  be  required. 

Banking  means  the  retention  of 
credits,  by  the  manufacturer  generating 
the  emissions  credits,  for  use  in  future 
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model-year  certif  cation  as  permitted  by 
regulation. 

Sales  means  v 
produced,  sold, 
accordance  with 
practices  and  a 
agreements)  to  ultimate 
the  State  of  Call 
of  covered  fleets 

Trading  means 
credits  between 


4hicles  that  are 

distributed  (in 
normal  business 
icable  franchise 
purchasers  in 
fbmia,  including  owners 


apjil 


the  exchange  of 
I  lanufacturers. 


§  88.203-94    Abbreviations. 

The  abbreviati  )ns  in  Subpart  A  of  this 
part  and  in  40  CF  ^  Part  86  apply  to  this 
subpart. 

§  88.205-94    CalH(  irnia  Pilot  Test  Program 
Credits  Program. 

(a)  General.  [1]  The  Administrator 
shall  administer  his  credit  program  to 
enable  vehicle  m  inufacturers  who  are 
required  to  partic  ipate  in  the  California 
Pilot  Test  Prograi  ri  to  meet  the  clean-fuel 
vehicle  sales  requirements  through  the 
use  of  credits.  Pa  'ticipation  in  this  credit 
program  is  volun  ary. 

(2)  All  credit-g  inerating  vehicles  must 
meet  the  applical  ile  emission  standards 
and  other  requirt  ments  contained  in 
Subpart  A  of  this  part. 

(b)  Credit  gene  ration.  (1)  Credits  may 
be  generated  by  i  iny  of  the  following 
means: 

(i)  Sale  of  qual  fying  clean-fuel  vehicle 
earlier  than  requ  red.  Manufacturers 
may  earn  these  c  -edits  starting  with  the 
1994  model  year. 

(ii)  Sale  of  a  gr  >ater  number  of 
qualifying  clean-  uel  vehicles  than 
required. 

(iii)  Sale  of  qui  lifying  clean-fuel 
vehicles  that  me(  t  more  stringent 
emission  standards  than  those  required. 

(2)  For  light-du  ty  vehicles  and  light- 
duty  trucks,  cred  t  values  shall  be 
determined  in  ac  ;ordance  with  the 
following; 

(i)  For  model-y  ears  through  2000. 
credit  values  shall  be  determined  in 
accordance  with  table  B-1  of  this 
subpart. 

(ii)  For  the  200i  and  subsequent 
model-years,  ere  lit  values  shall  be 
determined  acco  ding  to  table  B-2  of 

sale  of  light-duty 
vehicles  classified  as  Transitional  Low- 
Emission  Vehich  s  shall  not  receive 
credits  starting  i  i  model  year  2001. 

(iii)  For  the  ca  culation  of  credits  for 
the  sale  of  more  :lean-fuel  vehicles  than 
required,  the  maiufacturer  shall 
designate  which  sold  vehicles  count 
toward  compliar  ce  with  the  sales 
requirement.  Th(  remaining  balance  of 


vehicles  will  be  considered  as  sold 
beyond  the  sales  requirement  for  credit 
calculations. 

(3)  Vehicles  greater  than  8500  lbs. 
gvwr  may  not  generate  credits. 

(c)  Credit  use.  (1)  All  credits 
generated  in  accordance  with  these 
provisions  may  be  freely  averaged, 
traded,  or  banked  for  later  use.  Credits 
may  not  be  used  to  remedy  any 
nonconformity  determined  by 
enforcement  testing. 

(2)  There  will  be  one  averaging  and 
trading  group  containing  light-duty 
vehicles  and  light-duty  trucks. 

(3)  A  vehicle  manufacturer  desiring  to 
demonstrate  full  or  partial  compliance 
with  the  sales  requirements  by  the 
redemption  of  credits,  shall  surrender 
sufficient  credits,  as  established  in  this 
paragraph  (c).  In  lieu  of  selling  a  clean- 
fuel  vehicle,  a  manufacturer  shall 
surrender  credits  equal  to  the  credit 
value  for  the  corresponding  vehicle  class 
and  model  year  found  in  table  B-1.3  or 
table  B-2.3  of  this  subpart. 

(d)  Participation  in  the  credit 
program.  (1)  During  certification,  the 
manufacturer  shall: 

(i)  Declare  its  intent  to  participate  in 
this  credit  program. 

(ii)  Calculate  the  projected  credits,  if 
any,  based  on  quarterly  sales 
projections. 

(2)  Based  on  information  from 
paragraph  (d)(1)  of  this  section,  each 
manufacturer's  certification  application 
under  this  section  must  demonstrate: 

(i)  That  at  the  end  of  the  model-year 
production,  there  is  a  net  vehicle  credit 
balance  of  zero  or  more  with  any  credits 
obtained  from  averaging,  trading,  or 
banking. 

(ii)  It  is  recommended  that  the  source 
of  the  credits  to  be  used  to  comply  with 
the  minimum  sales  requirements  be 
stated.  All  such  reports  should  include 
all  credits  involved  in  averaging, 
trading,  or  banking. 

(3)  During  the  model  year, 
manufacturers  must: 

(i)  Monitor  projected  versus  actual 
production  to  be  certain  that  compliance 
with  the  sales  requirement  is  achieved 
at  the  end  of  the  model  year. 

(ii)  Provide  the  end  of  model  year 
reports  required  under  this  subpart. 

(iii)  Maintain  the  quarterly  records 
required  under  this  subpart. 

(4)  Projected  credits  based  on 
information  supplied  in  the  certification 
application  may  be  used  to  obtain  a 
certificate  of  conformity.  However,  any 
such  credits  may  be  revoked  based  on 
review  of  end-of-model  year  reports. 


follow-up  audits,  and  any  other 
verification  steps  deemed  appropriate 
by  the  Administrator. 

(5)  Compliance  under  averaging, 
banking,  and  trading  will  be  determined 
at  the  end  of  the  model  year. 

(6)  If  EPA  or  the  manufacturer 
determines  that  a  reporting  error 
occurred  on  an  end-of-year  report 
previously  submitted  to  EPA  under  this 
section,  the  manufacturer's  credits  and 
credit  calculations  will  be  recalculated. 
Erroneous  positive  credits  will  be  void. 
Erroneous  negative  credit  balances  may 
be  adjusted  by  EPA. 

(i)  If  EPA  review  of  a  manufacturer's 
end-of-year  report  indicates  an 
inadvertent  credit  shortfall,  the 
manufacturer  will  be  permitted  to 
purchase  the  necessary  credits  to  bring 
the  credit  balance  to  zero. 

(ii)  If  within  90  days  of  receipt  of  the 
manufacturer's  end-of-year  report,  EPA 
review  determines  a  reporting  error  in 
the  manufacturer's  favor  (i.e.,  resulting 
in  a  positive  credit  balance)  or  if  the 
manufacturer  discovers  such  an  error 
within  90  days  of  EP.^  receipt  of  the 
end-of-year  report,  the  credits  will  be 
restored  for  use  by  the  manufacturer. 

(e)  Averaging.  Averaging  will  only  be 
allowed  between  clean-fuel  vehicles 
under  8500  lbs  gvwr. 

(f)  Banking — (1)  Credit  deposits,  (i) 
Under  this  program,  credits  can  be 
banked  starting  in  the  1994  model-year. 

(ii)  Manufacturers  may  bank  credits 
only  after  the  end  of  the  model  year  and 
after  EPA  has  reviewed  their  end-of- 
year  report.  During  the  model  year  and 
before  submittal  of  the  end-of-year 
report,  credits  originally  designated  in 
the  certification  process  for  banking  will 
be  considered  reserved  and  may  be 
redesignated  for  trading  or  averaging. 

(2)  Credit  withdrawals,  (i)  After  being 
generated,  banked/reserved  credits 
shall  be  available  for  use  and  shall 
maintain  their  original  value. 

(ii)  Manufacturers  withdrawing 
banked  credits  shall  indicate  so  during 
certification  and  in  their  credit  reports. 

(3)  Banked  credits  may  be  used  in 
averaging,  trading,  or  in  any 
combination  thereof,  during  the 
certification  period.  Credits  declared  for 
banking  from  the  previous  model  year 
but  unreviewed  by  EPA  may  also  be 
used.  However,  they  may  be  revoked  at 
a  later  time  following  EPA  review  of  the 
end-of-year  report  or  any  subsequent 
audit  actions. 
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Tables  to  Subpart  B  of  Part  88 

Table  B-1  .—Credit  Table  for  Phase  I 

Vehicle  Equivalents  for  Light-Duty  Vehicles  and  Light-Duty  Trucks 

Phase  I:  Effective  Through  2000  K4odel-Year 

Table  B-1.1.— Credit  Generation:  Selling  More  Clean-Fuel  Vehicles  than  Required 


Vehicle  emission  category 

LDV  ft  LDT 
$6000 
gvwr 

$3750  Ivw 

LDT  $6000 

>375o'lvw 
$5750  Ivw 

LDT  >6000 

gvwr 

$3750  tw 

LDT>6000 

>3750lw 
$5750tw 

LDT  >eooo 

gvwr 
>5750lw 

tlev 

1.00 
1.40 
1.66 
2.00 

1.26 
1.76 
i16 
2.56 

(•) 
1.00 
1.40 
2.00 

(') 
1.26 
1.76 
2.56 

O 

LEV 

1.56 

ULEV 

2.16 

3.12 

Table  B-1. 2.— Credit  Generation:  Selling  More  Stringent  Clean-Fuel  Vehicles 


Vehicle  emission  category 

LOVftLDT 
$6000 
CMwr 

$3750  Ivw 

LDT  <6000 

gvwr 
>3750lvw 
$5750  Ivw 

LOT>6000 

gvwr 

$3750  tw 

LDT>6000 

gvwr 
>3750tw 
$5750tw 

LDT  >6000 

gvwr 
>5750tw 

TLEV _ 

0.00 
.40 
M 

1.00 

0.00 
.48 
.66 

1.26 

(•) 
0.00 

.40 
1.00 

0.00 

.48 

1.28 

(') 

LEV „ „ 

ULEV „ _ 

0.00 

.62 

1.56 

Table  B-1 .3.— Credit  Needed  in  Lieu  of  Selling  Clean-Fuel  Vehicle 


Vehicle  emission  category 

LDV  ft  LOT 
$6000 

gvwr 
$3750  Ivw 

LDT  $6000 

gvwr 
>3750lvw 
$5750  Ivw 

LDT>6000 

gvwr 

$3750  tw 

LDT  >6000 

gvwr 
>3750tw 
$5750  tw 

LDT>6000 

gvwr 
>5750tw 

TLEV 

LEV „ : „ 

1.00 

1.28 

1.00 

1.26 

1.56 

■  There  is  no  TLEV  category  for  this  vehicle  class. 

'    Table  B-2.— Credit  Table  for  Phase  II 
Vehicle  Equivalents  for  Light-Duty  Vehicles  and  Light-Duty  Trucks 
Phase  II:  Effective  2001  and  Subsequent  Model- Years 
Table  B-2.1.— Credit  Generation:  Selunq  More  Clean-Fuel  Vehicles  than  Required 


Vehicle  emission  category 

LDV ft LDT 
$6000 
gvwr 

$3750  Ivw 

LDT  <eooo 

gvwr 
>3750lvw 
$5750  Ivw 

LDT  >6000 

gvwr 

$3750tw 

LDT>6000 

gvwr 
>3750tw 
$5750lw 

LDT>6000 
>^750tw 

LEV 

1.00 
1.20 
1.43 

1.26 
1.64 
1.83 

0.71 
1.00 
1.43 

0.91 
1.26 
1.83 

1.11 

ULEV 

ZEV 

1.56 
2.23 

Table  B-2.2.— Credit  Generation:  Seuing  More  Stringent  Clean-Fuel  Vehicles 


Vehicle  emission  category 

LDV  ft  LDT 
$6000 
gvwr 

$3750  Ivw 

LDT  $6000 

gvwr 
>3750lvw 
$5750  (vw 

LOT>6000 
$3750  Iw 

LDT>e000 

>3750lw 
$57S0tw 

LDT  >6000 

arm 
>5750tw 

ULEV. .. ; „ 

ZEV 

0.00 
.20 
.43 

0.00 
.26 
.57 

0.00 
.29 

.71 

0.00 
J4 
.91 

0.00 

.45 
1.11 
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Table  B-2.3.— Credit  Needed  in  Lieu  of  Selling  Clean-Fuel  Vehicle 


VeMde  emission  categoiy 


LDV  a  LOT 
<6000 
gvwr 

<3750lvw 


1.00 


LOT  <6000 

gvwr 
>3750lvw 
$5750  ivw 


1.26 


LOT  >6000 

gv««r 

<3750tw 


0.71 


LDT>6000 

gvwr 

>3750tw 

<5750tw 


0.91 


LOT  >6000 

gvwr 

>5750tw 


1.11 
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DEPARTMENT  O^  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart91 

rOocket  No.  26433;  Kmendment  No.  91-225] 

RIN  2120-AD96 

Transition  to  an  All  Stage  3  Fleet 
Operating  in  ttie  48  Contiguous  United 
States  and  ttie  District  of  Columbia 


agency:  Federal 
Administration 
ACTION:  Final  rule 


/  Lviation 
(F  VA).  DOT. 


summary:  This  fir  al  rule  amends  the 
airplane  operating  rules  to  require  a 
phased  transition  :o  an  all  Stage  3  fleet 
operating  in  the  H  contiguous  United 
States  and  the  Dis  trict  of  Columbia  by 
December  31, 1995 .  These  revisions 
implement  sectior  s  9308  and  9309  of  the 
Airport  Noise  and  Capacity  Act  of  1990. 
This  rule  places  a  cap  on  the  number  of 
Stage  2  airplanes  i  illowed  to  operate  in 
the  contiguous  Un  ted  States  and 
provides  for  a  con  ;inuing  reduction  in 
the  population  exj  osed  to  noise  from 
Stage  2  airplanes. 

EFFECTIVE  DATE:  £  eptember  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  Albea.  Ma.^ager,  Policy  and 
Regulatory  Divisi(  n  (AEE-300).  Office  of 
Environment  and  ilnergy.  Federal 
Aviation  Adminis  ration,  800 
Independence  Avdnue,  SW.. 
Washington,  DC  2  3591.  (202)  267-3553. 
SUPPLEMENTARY  II  IFOfWMTION: 

Avaiiabttity  of  NP  ilM's  and  Final  Role 


Any  person  ma] 
final  rule  by 
Federal  Aviation 
of  Public  Affairs, 
Information  Cent^, 
Independence 
Washington.  DC 
(202)  267-3464. 
identified  by  the 
rule.  Persons  inte 
on  a  mailing  list 
proposed 
request  a  copy  of 
11-2.  Notice 
Distribution  Syst 
the  application 


Background 

On  November 
passed  the  Airpor  t 
Act  of  1990  (the  s 
Congress  recogniied 
aviation  noise  poli 
because  of  the  na  iona 
international  natiy-e 
system. 


obtain  a  copy  of  this 
subm  itting  a  request  to  the 
I  Administration,  Office 
Attention:  Public 
APA-23a  800 
Avinue,  SW., 

2  9591,  or  by  calling 
Re  quests  should  be 
c  ocket  number  of  this 
I  ested  in  being  placed 
f(  r  future  notices  of 
rulemak  ng  should  also 

\dvi8ory  Circular  No. 
of  Pr<  iposed  Rulemaking 
which  describes 


em. 


pr  >cedure. 


1990,  Congress 
Noise  and  Capacity 
latute).  In  the  statute, 
that  a  national 
cy  was  necessary 
and 
of  our  aviation 


A  critical  part  of  that  national  policy 
was  set  by  Congress  when  it  directed 
the  elimination  oT  Stage  2  airplanes 
operating  in  the  contiguous  United 
States.  Specifically,  the  statute  prohibits 
the  operation  of  Stage  2  airplanes  with  a 
maximum  weight  of  more  than75i)00 
pounds  to  or  from  an  airport  in  fte  48 
contiguous  United  States  and  tfae 
District  of  Columbia  after  December  31, 
1999.  The  statute  provides  limited 
authority  to  the  Secretary  of 
Transportation  (the  Secretary)  to  grant 
waivers  to  allow  operation  of  a  limiled 
number  of  Stage  2  airplanes  until 
December  31,  2003,  if  the  Secretmy  finds 
that  granting  such  waivers  is  in  the 
public  interest.  The  statute  also  requires 
the  Secretary  to  establish  a  schedule  of 
phased-in  compliance  with  tin  statutory 
prohibition. 

The  Secretary  delegated  the  authority 
.  to  issue  regulations  implementing  tkese 
statutory  provisions  to  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA). 

Subsequently,  the  FAA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(56  FR  8628,  February  28, 1991),  inviting 
all  interested  persons  to  submit  written 
comments,  data,  vievys.  and  arguments 
on  the  proposed  regulations.  The 
comment  period  closed  April  15, 1991. 

The  FAA  held  three  public  meetings 
to  solicit  further  discussion  of  the 
proposed  rules.  These  meetings  were 
held  in  Washington,  DC  on  March  5  and 
6,  in  Chicago,  Q.  on  March  11  and  12, 
and  in  Seattle,  WA  on  March  14  and  15, 
1991.  Transcripts  of  the  proceedings  of 
each  meeting  were  placed  in  Dodcet  No. 
26433  and  were  considered  as  comments 
to  this  rulemaking. 

The  FAA  received  over  300  separate 
written  comments  to  the  NPRM 
representing  a  wide  range  of  interests, 
including  the  aviation,  environmental, 
and  financial  communities.  In  additi6n, 
numerous  postcards  responding  to  one 
particular  issue  were  received. 

Due  to  the  large  number  of  comments 
received,  not  every  comment  is 
addressed  individually  in  the  preamble, 
although  all  comments  have  been 
considered.  Comments  that  address  die 
same  or  related  issues  are  grouped 
together.  Proposals  retained  in  the  final 
rule  generally  are  not  discussed  in  detail 
so  that  the  reader  may  focus  on 
provisions  that  have  changed  from  the 
proposed  rule. 

The  requirements  proposed  in  tiie 
NPRM  were  designed  to  provide  several 
alternatives  for  the  FAA  to  choose 
among  to  implement  the  Congressional 
mandate  to  impose  an  interim 
compliance  schedule. 

Changes  in  this  final  rule  reflect  the 
FAA's  and  many  commenters'  concerns 


tiiat  the  regulation  provide  as  much 
flexibility  as  possible  for  airplane 
operators  while  at  the  same  time 
achieve  noise  benefits  for  communities 
and  individuals.  To  the  extent  possible, 
the  final  rule  is  intended  to  reduce  the 
cost  to  the  aviation  industry  for  the 
interim  compliance  requirements  and 
realize  the  benefits  to  affected  parties, 
while  maintaining  air  transportation 
service  to  all  affected  communities. 

final  Rule — Overview 

The  Airport  Noise  and  Capacity  Act 
oTl990  states  that  after  December  31, 
1399,  no  person  may  operate  a  civil 
subsonic  turbojet  airplane  certificated  at 
more  than  75,000  pounds  in  the 
contiguous  United  States  unless  that 
airplane  meets  Stage  3  noise  levels.  That 
statute  also  requires  that  a  schedule  of 
phased-in  compliance  be  established. 

Following  its  review  of  the  comments, 
the  FAA  has  determined  that  it  is 
necessary  to  make  a  number  of 
significant  modifications  to  the 
compliance  method  proposed  in  the 
NPRM.  These  changes  respond  to 
suggestions  made  by  commenters  and, 
ingeneral,  are  intended  to  increase  the 
flexibility  of  Stage  2  airplane  operators 
in  finding  the  best  means  to  comply  with 
■die  transition  to  an  all  Stage  3  fleet 
required  by  this  final  rule.  The  following 
is  a  summary  of  the  major  changes 
incorporated  in  the  final  rule. 

Additional  Compliance  Flexibility 

The  NPRM  proposed  to  require  a 
phaseout  of  Stage  2  airplanes  with  a 
maximum  certificated  weight  of  more 
than  75,000  pounds.  As  proposed,  U.S. 
operators  would  reduce  their  Stage  2 
fteets  by  25  percent  after  December  31, 
4994,  50  percent  after  December  31, 1996. 
and  75  percent  after  December  31, 1998. 
These  reductions  could  take  place 
through  elimination  or  noise  abatement 
retrofitting  of  Stage  2  airplanes.  By 
statute,  all  Stage  2  operations  in  the 
United  States  must  end  by  December  31, 
1999,  although  U.S.  air  carriers  are 
authorized  to  request  waivers  under 
specified  conditions.  The  gradual 
phaseout  of  Stage  2  airplanes  proposed 
in  the  NPRM  would  provide  an 
increasing  percentage  of  the  fleet  being 
composed  of  quieter  Stage  3  airplanes, 
and  a  corresponding  reduction  in  the 
number  of  people  living  in  areas 
adversely  affected  by  Stage  2  airplane 
noise. 

A  large  percentage  of  air  carriers, 
however,  argued  that  the  proposed  rule 
should  be  modified  to  permit 
substantially  greater  flexibility  in 
iwtAing  the  transition  to  an  all-Stage  3 
floet.  After  further  consideration  of  all 
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the  comments  and  the  economic 
condition  of  the  aviation  industry,  the 
FAA  is  persuaded  that  greater  flexibility 
is  needed,  particularly  by  carriers  with 
limited  current  fmancial  resources. 
Accordingly,  this  final  rule  incorporates 
three  provisions  to  improve  compliance 
flexibility,  thereby  reducing  the 
compliance  costs  for  airlines  and  other 
Stage  2  operators.  These  three 
provisions  are  discussed  below. 

Compliance  Schedule — First  and  most 
important,  operators  will  have  the 
choice  of  complying  with  either  the 
phaseout  schedule  proposed  in  the 
NPRM  or  an  alternative  based  upon 
.   achieving  a  minimum  number  of  Stage  3 
airplanes  to  meet  certain  fleet  mix 
percentages.  Specifically,  after 
December  31. 1994,  each  operator  must 
either  reduce  the  number  of  Stage  2 
airplanes  it  operates  by  25  percent  or 
operate  a  fleet  composed  of  not  less 
than  55  percent  Stage  3  airplanes.  After 
December  31. 1996.  each  operator  must 
either  reduce  its  Stage  2  airplanes  by  50 
percent  or  operate  a  fleet  composed  of 
not  less  than  65  percent  Stage  3 
airplanes.  After  December  31, 1998.  at 
least  75  percent  of  an  operator's  Stage  2 
airplanes  must  be  eliminated,  or  its 
overall  fleet  must  be  75  percent  Stage  3 
airplanes.  Some  operators  will  find  the 
NPRM's  phaseout  schedule  less  costly; 
others,  particularly  those  that  are 
growing,  are  likely  to  choose  the  fleet 
mix  method  that  is  included  in  the  final 
rule.  The  FAA  has  found  that  this 
combination  of  methods  will  result  in 
significant  cost  savings  for  the  industry 
while  still  preserving  environmental 
gains.  Since  the  greatest  environmental 
gains  occur  near  the  end  of  the  phaseout 
period,  there  is  no  ultimate  difference  in 
the  two  approaches,  and  under  both 
approaches,  steady  progress  toward  an 
all  Stage  3  fleet  is  achieved  throughout 
the  decade. 

Substantia  flexibility  is  achieved  by 
allowing  each  U.S.  operator  and  foreign 
air  carrier  to  determine  the  date  it  uses 
to  establish  its  base  level  of  Stage  2 
airplanes  from  which  to  reduce,  and  to 
choose  the  Stage  2  airplanes  that  will 
continue  to  operate  past  each 
compliance  date.  These  provisions  allow 
for  variances  in  fleet  planning  and  for 
fleet  composition  that  is  affected  by 
seasonal  operations  and  such 
circumstances  as  the  war  in  the  Persian 
Gulf. 

Carry-Forward  Credits  for  Early 
Compliance — ^The  final  rule  provides  a 
carry-forward  credit  system  for  early 
compliance.  An  operator  that  exceeds 
the  requirements  of  the  rule  at  one  of  the 
earlier  compliance  dates  may  earn  a 
credit  for  its  own  use  at  a  later  interim 


compliance  date.  For  example,  if  an 
operator  would  be  required  to  eliminate 
25  Stage  2  airplanes  by  December  31, 
1994,  but  instead  eliminates  35.  it  may 
claim  a  10-airplane  credit  against  its 
compliance  with  the  1996  or  1998 
requirements.  This  will  allow  each 
operator  to  better  manage  the  transition 
period  in  accordance  with  its  individual 
fleet  needs.  Because  no  transfers  of  such 
credits  between  operators  will  be 
allowed,  the  concerns  expressed  in  the 
comments  that  transfers  of  noise  credits 
between  operators  will  result  in  noise 
"dumping"  in  some  areas  of  the  country 
is  eliminated.  This  is  a  limited  version  of 
the  credit  system  contemplated  in  one 
part  of  the  NPRM.  No  credits  may  be 
applied  to  the  1999  statutory  deadline. 

Waivers— "Die  final  rule  provides  that 
an  operator  may  apply  to  the  Secretary 
for  a  waiver  from  an  interim  compliance 
requirement  when  it  can  show  that  such 
a  waiver  is  in  the  public  interest. 
Waivers  from  interim  compliance 
requirements  may  be  granted  based  on 
technological  or  financial  constraints 
that  make  compliance  onerous  for 
individual  operators  or  that  adversely 
affect  competition  or  service  to  small 
communities.  The  final  rule  describes 
the  standards  for  these  waivers  and  for 
waivers  from  the  final  compliance  date. 
Waivers  from  the  final  compliance  date 
are  expressly  provided  for  by  the 
statute. 

Because  the  waivers  would  be  granted 
upon  individual  request,  the  system  is 
able  to  respond  to  the  comments  of 
airports  and  their  neighbors  that  there 
be  no  broad  exemption  from  the 
compliance  requirements.  Individually 
requested  waivers  should  also  reduce 
concerns  that  the  proposed  transfer  of 
Stage  2  operating  rights  could  have 
shifted  the  noise  burden  from  one  area 
of  the  country  to  another,  or  cause  an 
anticompetitive  transfer  of  resources 
from  the  "have  nots"  to  the  'haves." The 
transfer  of  Stage  2  operating  rights  was 
not  adopted  in  the  final  rule. 

Treatment  of  Foreign  Air  Carriers 

The  NPRM  proposed  that  each  U.S. 
operator  would  reduce  the  number  of 
Stage  2  airplanes  in  its  fleet,  while  each 
foreign  air  carrier  would  reduce  the 
number  of  its  Stage  2  operations  to  the 
United  States,  irrespective  of  the 
number  of  Stage  2  airplanes  on  its  U.S. 
operations  specifications.  Some  foreign 
air  carriers  objected,  noting  that  this 
system  discriminates  against  them.  As 
discussed  in  detail  in  this  document,  the 
final  rule  incorporates  as  much  equality 
of  treatment  as  possible,  including  the 
requirement  that  both  U.S.  operators 
and  foreign  air  carriers  comply  with  the 


transition  by  modifying  the  composition 
of  their  fleets. 

Nonaddition  Rule 

The  statutory  nonaddition  rule 
essentially  prohibits  the  operation  in  the 
contiguous  United  States  of  any  Stage  2 
airplane  that  was  purchased  by  a  U.S. 
person  after  November  5. 1990.  the  date 
of  the  statute.  The  statutory  nonaddition 
-rule  is  codified  into  these  regulations  as 
a  rule  that  describes  those  Stage  2 
airplanes  that  are  eligible  for  operation 
in  the  contiguous  United  States.  All 
Stage  2  airplanes  that  were  owned  by 
U.S.  parties  on  and  since  November  5. 
1990.  are  eligible  for  operation.  Foreign- 
owned  Stage  2  airplanes  that  were 
leased  to  U.S.  persons  on  September  25. 
1991  may  also  be  operated  through  the 
term  of  their  leases.  U.S.-owned 
airplanes  that  were  leased  to  foreign 
airlines  have  6  months  to  return  to  the 
U.S.  after  the  expiration  of  those  leases. 
Foreign  air  carriers  and  foreign 
operators  may  also  continue  to  operate 
their  owned  or  leased  Stage  2  airplanes. 
All  Stage  2  airplanes,  of  course,  are 
subject  to  the  transition  rules. 

Discussion  of  Conunents — General 

Part  36  Noise  Levels 

NPRM:  The  proposed  rule  stated 
noise  criteria  in  terms  of  those  found  in 
14  CFR  part  36. 

Comments:  Several  groups  of  citizens 
concerned  about  airplane  noise  state 
that  not  all  Stage  3  airplanes  are  equal, 
in  that  some  Stage  3  airplanes  may  be 
noisier  than  some  Stage  2  airplanes 
during  certain  operations.  A  commenter       , 
-requests  that  Stage  3  airplanes  be 
further  classified  as  to  their  noise 
output,  and  that  the  regulation  contain 
quieter  design  standards  for  future 
airplane  production  and  standards  that 
measure  the  effect  of  noise  on  people.  A 
group  asserts  that  the  use  of  the  term 
"Stage  3  noise  levels"  in  the  statute 
means  Stage  3  without  any  of  the 
tradeofi's  allowed  in  part  36,  and  that  the 
proposed  regulations  are  therefore  less 
strict  than  the  statute.  One  locality 
states  that  the  FAA  should  insist  on  the 
accelerated  development  of  Stage  3 
airplane  noise  reduction  equipment. 
Several  operators  comment  that  the 
final  rule  should  include  specific 
reference  to  part  36  as  it  existed  on 
November  5, 1990,  the  date  of  the 
statute. 

Final  Rule:  Section  9308(h)(2)  of  the 
statute  defines  "Stage  3  noise  levels"  as 
those  set  out  in  14  CFR  part  36  in  effect 
on  November  5, 1990.  The  definition  of 
"Stage  3  noise  levels"  as  it  is  used  in 
these  regulations  reflects  this  provision 
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of  the  statute.  Si.ii  :e  the  Icadeoff 
provisions  are  pai  t  of  part  36,  the  FAA 
does  not  agree  th<  t  the  statute  is  stricter 
than  the  regulatio  i.  Both  die  statute  and 
the  regulation  cite  part  36  as  a  whole. 

Accordingly,  th  ;  FAA  cannot  use  any 
stricter  standards  than  those  contained 
in  part  36  for  thrs .  -egtilatiaTi.  nor  can  it 
"distinguish"  betvreen  Stage  3  airplanes 
that  all  meet  the  c  riteria  of  part  36. 
Further,  part  36  is  an  ahrraft 
certificaljon  stanc  ard.  These  regulations 
represent  a  chang  ■  in  the  airplane 
operating  rules,  ai  id  it  is  beyond  the 
scope  of  the  NPR!  1  to  addrew requested 
chctnges  to  the  no  se  certification 
standards  of  part  }6. 

Whife  the  FAA  (encourages  and 
supports  the  development  of  noise 
reduction  technology  for  all  airplanes,  it 
cannot  mandate  tnat  soch  technology  be 
produced  by  the  ^riation  industry.  As 
required  by  section  611  of  the  Federal 
Aviation  Act  (FAAct)  the  FAA  will 
continue  to  establish  noise  certification 
standards  that  arfl  economically 
reasonable  and  technologically 
practicable.  1 

Weight  Criteria    I 

NPRM:  The  NPRM  proposed  to  limit 
the  applicabihty  <n  the  phaseout  and 
nonaddition  requirements  to  civil 
subsonic  turbojet  ^irplanes  with  a 
maximum  certificated  weight  of  more 
than  y^JXSO  poundb. 

Comments:  Sev  «ral  conuaentere 
request  that  the  n  ie  be  expanded  to 
include  all  Stage  ^  airplanes  regardless 
of  certificated  weight  These 
cominenters  state  that  a  comprehensive 
noise  policy  must  include  and  regulate 
all  airplanes.  The] '  contead  that  smaller 
Stage  2  airplanes  ire  part  of  the  noise 
problem.  Some  co  fnmeniers  request  that 
smaller  Stage  2  airplanes  remain  «xempt 
from  the  rale  because  they  are  a  small 
part  of  the  proble^i  and  because 
compliance  with  a  phaseout  would  place 
undue  economic  lordship  on  the 
operators  of  thes^  airplanes. 

Final  Rule:  TheistaUrfe  set  out  the 


intent  of  Congresi 
airplanes  that  are 
those  that  have  a 


and  describes  the 
subject  to  the  rule  as 
maximum  certificated 


weight  of  more  th  m  754O66  pounds.  This 


.ingress  intent 


til. 
sre 


Violatioasof  (sec 
rugulationsi  issued  t 
shall  be  subject  to 
and  procedures  aa 
the  Federal  Aviatioi  i 
vioktiont  of  title  VI 

The  NPRM  stat  sd 
regulations  woulc 


final  rule  reflects 

Violations 

NPRM:  The  probosed  rule  restated  the 
statutory  provisio  1: 

ioos  9306  and  93001  and 
carry  out  such  sections 

e  same  civil  penalties 

provided  try  title  IX  of 
Act  of  1998  for 


that  the  final 
be  enfojced  in 


accordance  with  FAR  part  13. 
Investigations  and  Ejiforcement 
Procedures. 

Comment:  A  £ew  commentefB  request 
that  specific  enforcement  plans  be 
included  for  enforcement  of  the 
nonaddition  rule,  including  prohibiting 
aircraft  purchased  after  November  5, 
1990,  from  being  registered  in  the  United 
States. 

Final  Rule:  The  nonaddition  nde  does 
not  prohibit  a  U.S.  person  from  owning  a 
Stage  2  airplane  purchased  from  a  non- 
U.S.  person  after  November  5, 1990.  The 
rule  limits  enly  the  operation  of  such 
ahplane  in  the  contiguous  United  States. 
Section  501(b)  of  the  PAAct  requires 
that  if  the  owner  of  an  aircraft  meets 
certain  criteria,  that  aircraft  will  be 
added  to  the  U.S.  registry;  the  statute 
did  not  amend  Ae  FAAct  to  prohibit 
such  registration.  Registration  alone 
does  not  permit  these  ah-craft  to  operate 
in  the  United  States;  all  airplanes  are 
subject  to  the  operating  rules  of  part  91. 
The  operational  restrictions 
implementing  the  nonaddition  rule  have 
been  added  as  §  91.855. 

Comment:  A  cormnenter  cites  section 
9307  of  the  statute  as  support  for  the  fact 
that  an  airport  operator  may  be  denied 
federal  funds  and  the  eligibility  to 
impose  passenger  facility  charges  if  it 
imposes  any  noise  restrictions  not  in 
compliance  "with  this  subtitle."  The 
commenter  states  that  since  the 
phaseout  and  nonaddition  provisions  of 
sectians  930B  and  9309  are  part  of  the 
same  subtitle  as  section  9367,  the 
imposition  of  any  noise  restrictions 
inconsistent  with  those  provided  in  the 
final  rule  must  be  considered  violations 
of  the  regulationB  and  sanctioned 
accordingly. 

Final  Rule:  The  regulations  adopted  in 
this  final  rule  are  amendments  to  the 
aircraft  operating  rules  of  part  91  and 
are  applicable  to  operators  of  Stage  2 
airplanes,  not  airport  proprietors.  The 
FAA  does  not  interpret  the  statute  to 
mean  that  the  in^osition  of  a  noise 
restriction  by  an  airport  proprietor  is  a 
violation  of  an  aircraft  operating  rule. 
Airport  operating  restrictions  imposed 
by  airport  proprietors  must  be 
considered  under  the  regulations 
established  under  new  part  161. 

Comment-  Several  commenters 
request  that  a  separate  enforcement 
plan  be  included  for  the  operating  noise 
limit  amendments,  similar  to  that 
proposed  for  the  airport  noise 
restrictions  in  a  separate  rulemaking 
action.  Other  commenters  ask  that  the 
specific  penalties  be  included  in  the 
regulations. 

Final  Rule:  No  separate  enforcement 
plan  is  necessary.  The  same  actions  that 
have  been  used  to  enforce  the  noise 


regulations  of  partfll  subpart  I  will  be 
used  for  the  new  regulations  added  to 
that  subpart.  The  FAA  aggressively 
enforced  ihe  operating  noise  limits  in 
1985  when  Stage  I  airplanes  were 
eliminated  from  operation,  and 
anticipates  a  similar  aggressive 
campaign  to  enforce  the  Stage  2 
regulations.  The  FAA  used  the 
experience  gained  in  1985  in  developing 
the  new  regulations. 

The  specific  sanctions  for  violations 
of  these  regulations  are  set  by  section 
901  of  the  FAAct  that  is,  suspension  of 
an  operating  certificate  and  a  penalty  of 
up  to  $10,000  for  each  violation  of  the 
regulation.  The  application  of  these 
provisions  is  incbded  in  section  9308(e) 
of  the  statute,  as  quoted  above. 

Accordingly,  the  requirements  of  this 
final  rule  will  be  enforced  in  accordance 
with  title  IX  off  the  FAAct  and  part  13  of 
the  FAR. 

Entry  and  Nonaddition 

NPRM:  As  addressed  in  the  NPRM. 
the  nonaddition  rule,  section  9309  of  the 
statute,  was  effective  00  November  5. 
1990.  The  intent  of  the  statute,  including 
some  of  the  language  of  the  statute,  was 
retained  in  proposed  S  91JB05.  The 
nonaddition  rule  limits  the  pool  of  Stage 
2  airplanes  over  75,000  pounds  that  are 
owned  by  U.S.  persons  and  eligible  to 
operate  in  the  contiguous  United  States 
to  the  number  that  existed  on  November 
5, 1990.  The  rule  seeks  to  protect  the 
interests  of  U.S.  owners  of  those 
airplanes  on  that  date,  including  those 
that  are  leased  for  operation  outside  the 
United  States.  The  HPRM  echoed  many 
of  the  statutory  provisions  and  stated 
them  as  proposed  conditions  for 
operation  of  Stage  2  airplanes  in  the 
contiguous  United  States  on  and  after 
November  5, 1990. 

The  NPRM  set  out  definitions  for  the 
words  "owner"  and  "imported,"  with 
the  latter  tied  to  a  change  in  o«vnership 
of  a  Stage  2  airplane  frcmi  a  non-U.S. 
person  to  a  U.S.  person.  Importation  was 
tied  to  U.S.  ownership  because  the  FAA 
has  no  way  of  determinmg  the 
acquisition  date  of  a  foreign-owned 
Stage  2  airplane  to  decide  whether  it 
may  be  allowed  to  operate  in  the 
contiguous  United  States. 

Proposed  S  91.605  also  sought  to  limit 
the  operation  of  Stage  2  aiiplanes  leased 
from  non-U.S.  persons.  If  U.S.  operators 
were  permitted  to  lease  Stage  2 
airplanes  from  foreign  persons  and 
operate  them  in  the  United  States,  the 
purposes  of  the  nonaddition  rule  would 
be  diwarted  and  noise  from  Stage  2 
airplanes  in  the  United  States  could 
increase  dramatically. 
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Commeat  Some  conunenlers  express 
concern  with  the  FAA's  interpretation  of 
the  statutory  provisions  regarding  the 
return  of  leased  Stage  2  airplanes.  A 
commenter  is  concerned  tliat  a 
statement  in  the  NPRM  preamble 
regarding  the  return  of  leased  airi^anes 
interprets  the  statute  to  require  that,  to 
be  eligible  to  retunu  the  airplane  must 
have  been  leased  to  a  foreign  air  carrier 
on  November  5»  199a  Another 
commenter  reque&ta  clarification  of  the 
rule's  provision  with  respect  to  leasing 
of  U.S.-owned  airplanes  to  foreign 
operators  after  November  5, 1990. 

Final  Rule:  The  FAA  agrees  with  the 
comment  that  the  language  of  the 
preamble  of  the  NPRM  inadvertently 
overstated  the  statute  with  regard  to  the 
November  5. 1990,  date.  The  nonaddition 
rule  uses  November  5. 1990,  as  the  test 
date  only  for  ownership  of  a  Stage  2 
airplane  and  does  not  require  that  a 
U.S.-owned  Stage  2  airplane  had  to  have 
been  leased  to  a  foreign  air  carrier  on 
that  date  to  return. 

Accordingly,  the  FAA  interprets  the 
statute  and  the  regulation  as  allowing 
for  the  lease  of  U.S.-owned  Stage  2 
airplanes  to  foreign  air  carriers  at  any 
time.  To  gam  valid  return  privileges 
under  the  regiriation,  the  airplane  must 
return  to  the  United  States  within  6 
months  of  the  expiration  of  a  foreign 
lease.  This  provision  does  not  prevent 
subsequent  leasing  of  an  airplane  to 
other  foreign  air  carriers. 

Furthermore,  any  airplane  that  is 
leased  to  a  foreign  person  is  subject  to 
those  provisions  of  §§  91.861  through 
91.867  if  the  airplane  is  operated  in  the 
contiguous  United  States. 

Commeai:  An  operator  requests  that 
the  term  "importer"  be  interpreted  to 
include  lessors  and  that  the  word 
"purchase"  be  interpreted  to  include  the 
term  "lease."  The  operator  is  concerned 
that  there  will  not  be  enough  airplanes 
available  for  tease  if  non-U.S.  sources 
are  foreclosed. 

Final  Rule:  The  FAA  will  not  extend 
the  meaning  of  tie  terms  "import"  and 
"purchase"  to  include  leasing.  To  do  so 
would  draraatically  alter  the  common 
understanding  of  the  tenns.  The  effect  of 
such  an  interpretatioR.  would  be  to  alter 
the  intent  of  the  nonaddition  rule  and 
allow  an  unacceptable  increase  in  the 
level  of  Stage  2  noise.  Proof  has  not 
been  submitted  that  there  is  an 
insufficient  supply  of  airplanes  available 
from  U.S.  sources  to  accommodate 
leasing  interests^ 

Comment  A  commenter  requests  that 
the  FAA  clarify  the  definition  of 
"importer,"'  induding  a  reference  to  a 
provision  using  the  word  "owner." 

Final  Rule:  After  further 
consideration,  the  FAA  has  decided  that 


it  would  be  clearer  to  define  the  term 
"import"  A  definition  of  in4)ort  is 
included  in  the  new  definitions  section 
(§  91.851],  and  the  cross  reference  that 
caused  the  confusion  is  removed. 

Comwent  Several  commenters 
express  concern  with  the  term  "foceign 
air  carrier"  in  the  leased  airplane  return 
rule.  They  assert  that  Congress  did  not 
mean  to  limit  the  return  of  leased 
airplanes  to  those  that  are  leased  to 
"foreign  air  carriers"  as  defined  by  the 
FAAct.  but  that  the  intent  was  to 
include  airplanes  leased  to  any  foreign 
operator  regardless  of  whether  the 
operator  qualifies  as  a  fweign  air 
carrier. 

Final  Rule:  The  FAA  agrees  that  the 
FAAct  definition  of  "foreign  air  carrier" 
is  an  inappropriate  interpretation  of  the 
legislative  intent.  If  Congress  intended 
the  FAAct  meaning,  it  could  have 
specified  that  meaning,  as  it  did  for 
other  terms  under  section  9308  of  the 
statute.  Since  the  intent  of  the  statute  is 
to  protect  U.S.  interests  that  existed  on 
November  5. 1990.  there  is  no  apparent 
reason  to  limit  the  return  provision  to 
those  Stage  2  airplanes  that  were  leased 
to  foreign  air  carriers  that  operate  into 
the  United  States  while  excluding  those 
that  do  not  conduct  such  operations.  The 
nature  of  the  operation  does  not  affect 
the  status  of  the  ovming  U.S.  person's 
interest  in  its  airplane.  Accordingly, 
§  91.855(f)(2)  has  been  revised  to  include 
the  term  foreign  airliae,  meaning  any 
foreign  person  that  operates  the  sut^ct 
airplane  for  compensation  or  hire. 

Comment  An  operator  raises  the 
concern  that  the  NPRM  provision  that 
npeaks  to  acquiring  airplanes  "from  any 
U.S.  operator"  unnecessarily  limits  the 
field  of  available  airplanes. 

Final  Rule:  The  FAA  agrees  that  the 
proposed  language  regarding 
acquisitions  from  other  U.S.  operators 
unnecessarily  limits  the  pool  oi 
available  airplanes.  The  final  rule 
language  of  \  91.855(b)  has  been  revised 
to  allow  the  operatk»  of  any  US.- 
owned  Stage  2  airplane. 

Comment  A  commenter  requests  that 
there  be  no  "grace  period"  for  the  noise 
abatement  retrofit  equipment 
exemptions  allowed  by  the  statute. 

Final  Rule:  The  FAA  agrees.  Section 
9309(b)  of  the  statute  does  not  allow  for 
any  grace  period  for  noise  abatement 
retrofit  exemptions  and  the  FAA  has  not 
taken  any  action  inconsistent  with  this 
interpretation. 

Comment  An  operator  requests  that 
there  be  a  limited  exception  to  the 
nonaddition  rule  to  allow  ioi  the 
transfer  of  airplanes  from  a  U.Sv  carrier 
that  is  involved  in  Chapter  \\ 
proceedings  toanodierU.&  carrio.  This 
commenter  reads  the  proposed  rule  to 


prohibit  such  transfers  because  it  would 
increase  the  base  level  of  the  acquiring 
carrier. 

Final  Rule:  No  exception  to  the 
nonaddition  rule  is  necessary  to  protect  ' 
the  transfer  of  U.S.-owned  airplanes 
between  a  U.S.  air  carrier  acting  under 
bankri^tcy  protection  and  any  other 
U.S.  operator.  It  is  possible  that  the 
proposed  rule  caused  some  confusion  on 
this  point.  Final  rule  %  91.8S54b)  sUtes 
that  any  U.S.-owned  airplane  may  be 
operated  in  the  contiguous  United  States 
and  puts  no  restriction  on  transfers 
between  U.S.  persons.  The  final  nJe 
language  of  $  91.863  has  also  been 
revised  to  clarify  the  fact  that  transfers 
of  airplanes  may  occur  and  be 
accounted  for  in  the  transferring  and 
acquiring  operates'  base  levels. 

Comment  A  commenter  desires  a 
clarification  of  the  status  of  contractual 
assignments  made  before  November  5, 
1990. 

Final  Rule:  If  a  U.S.  person  hoWs  a 
valid  contractual  assignment  for  the 
purchase  or  lease  of  a  Stage  2  airphine 
from  a  foreign  person,  and  that 
assignment  was  made  before  November 
5. 1990,  the  FAA  wiH  consider  the  U.S. 
person  to  be  the  owner  of  the  airplane 
on  November  5. 1990,  for  tfte  purposes  of 
this  rule.  Contractual  assignments  made 
by  foreign  persons  after  November  5, 
1990,  are  valid  only  rf  the  Stage  2 
airplane  is  restricted  to  operations 
outside  the  contiguous  United  States.  If. 
on  November  5, 1990,  the  owner  was  a 
foreign  person,  then  any  change  of 
ownership  after  that  time  would 
constitute  an  importation  of  a  Stage  2 
airplane  by  the  acquiring  U.S.  person. 
Contractual  assignments  between  U.S. 
persons  are  not  affected  because  the 
transfer  of  airplanes  between  U.S. 
persons  is  not  prohibited. 

Comment  A  commenter  requests  that 
the  FAA  interpret  the  term  "contract 
executed"  in  section  930g(a)(2]  of  the 
statute  to  include  executory  contracts. 

Final  Rule:  In  the  NPRM,  the  FAA 
indicated  that  it  intended  the  terms 
"contract"  and  "written  contract 
executed"  to  have  the  standard  legal 
interpretation  and  meanings  as  accepted 
in  the  field  of  contract  law.  The  meaning 
of  the  term  "executed  contraa"  is  one 
that  is  complete,  while  an  "executory 
contract"  is  one  that  is  incomplete.  The 
FAA  will  not  adopt  an  interpretation 
that  makes  the  word  "incomplete  '  nwan 
"complete." 

The  FAA  interprets  the  inclusion  of 
this  provision  in  the  statute  a«  intended 
to  cover  a  situation  under  which,  on 
November  5. 1990.  the  contract  for  the 
purchase  of  an  aircraft  was  complete 
except,  perhapai,  for  actual  delivery  or 
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presence  of  the  airnane  in  the  United 
States.  Any  other  circumstances 
concerning  an  execi  itory  contract  for  the 
purchase  of  a  Stage  2  airplane  that  a 
contracting  party  th  nks  meet  the  intent 
of  the  nonaddition  r  jle  will  be 
considered  on  an  in  lividual  basis,  as 
are  all  questions  of  )wnership  under 
part  47  of  the  FAR. '  'he  final  rule 
continues  to  reflect  the  terms  used  in  the 
statute  and  the  stanpard  legal 
interpretation  anticnated  in  the  NPRM. 

Comment-  An  airdraft  leasing 
organization  reads  the  proposed  rule  as 
containing  an  ambiguity  between 
proposed  §§  91.805(  i](5)(ii]  and 
91.805(a)(6).  The  coi  imenter  notes  that  if 
an  airplane  was  val  dly  purchased 
before  November  5. 1990,  and  is  leased 
to  a  foreign  carrier,  t  is  unclear  whether 
the  6-month  limit  or  returns  of  foreign- 
leased  airplanes  ap{  ilies,  or  whether  the 
unlimited  return  pre  irision  for  purchased 
airplanes  appUes.  T  le  situation  is 
complicated  by  the  itatute's  use  of  the 
term  "foreign  air  cairier." 

Final  Rule:  An  air  jlane  leased  by  its 
U.S.  owner  to  a  fore  gn  airline  would 
have  to  be  returned  within  8  months  of 
the  end  of  the  foreig  [i  lease  to  return 
validly  under  the  ru  e.  The  change  in  the 
final  rule  from  the  te  rm  "foreign  air 
carrier"  to  "foreign  airline"  means  that 
only  two  situations  tre  possible:  A 
Stage  2  airplane  tha  is  leased  to  a 
foreign  airline  on  or  after  November  5. 
1990;  or  a  Stage  2  airplane  that  is  owned 
by  a  U.S.  person,  is  i  lot  in  the  contiguous 
United  States,  and  ii ;  not-leased  to  a 
foreign  airline.  Whe  «  a  Stage  2  airplane 
is  or  has  been  leasei  1  to  a  foreign  airline, 
it  has  6  months  from  the  end  of  the  lease 
to  return:  where  a  S  age  2  airplane  has 
not  been  so  leased,  t  may  return  at  any 
time.  Including  the  t  irm  "foreign  airline" 
rather  than  "foreign  air  carrier"  in  the 
return  provision  for  eased  airplanes  in 
the  final  rule  remov(  s  any  remaining 
confusion.  When  relumed,  leased 
airplanes  are  subjec ;  to  the  provisions  of 
§  91.865. 

Regarding  the  leas  ing  of  foreign 
airplanes.  §  91.855(c  includes  a 
provision  that  allow  i  the  operation  of 
foreign-owned  Stage  2  airplanes  in  the 
contiguous  United  S  ates  for  the  term  of 
any  lease  that  was  1  !gally  binding 
before  September  21 ,  1991,  including  any 
extensions  allowed  jy  the  lease 
agreement  in  effect  i  in  that  date.  This  is 
a  clarification  from  I  he  NPRM,  which 
did  not  specify  forei  ^-leased  airplanes 
as  one  of  the  provisi  sns  of  the  operating 
rule. 

Comment:  A  forei;  in  airplane  lessor 
interprets  proposed  }  91.805  to  allow  for 
the  repeated  short-t(  rm  leases  of  foreign 
airplanes  to  U.S.  op<  rators.  Some  of 
these  leases  are  for  is  short  a  time  as  4 


months.  The  commenter  reads  proposed 
§  91.805(a)(2)  to  mean  that  as  long  as  the 
U.S.  operator's  base  level  included  the 
leased  Stage  2  airplanes  when  the  base 
level  was  established,  then  subsequent 
leases  are  allowed  (either  of  the  same 
airplanes  or  other  Stage  2  airplanes  of 
that  type). 

Final  Rule:  The  interpretation 
suggested  by  the  commenter  cannot  be 
sustained  under  the  nonaddition  rule. 
Proposed  §  91.805(a)(2)  cannot  fairly  be 
read  to  allow  the  operation  of  foreign- 
owned  airplanes  once  they  leave  the 
fleet  of  the  leasing  U.S.  operator. 
Although  the  addition  of  foreign-owned 
leased  airplanes  to  an  operator's  fleet  is 
not  an  "import"  under  these  regulations, 
it  constitutes  an  increase  in  Stage  2 
airplane  operations  in  the  contiguous 
United  States  by  a  method  not  provided 
for  in  the  statute.  The  goal  of  the 
nonaddition  rule  was  to  halt  the 
proliferation  of  Stage  2  airplane  noise  in 
the  contiguous  United  States  without 
unnecessarily  damaging  the  interests  of 
U.S.  owners.  Restricting  the  subsequent 
leasing  of  foreign-owned  Stage  2 
airplanes  once  the  term  of  the  original 
lease  expires  meets  both  concerns  of  the 
nonaddition  provisions  of  the  statute. 

The  commenter  is  correct  that  the 
provisions  of  proposed  §  91.805(a)  are  to 
be  read  in  the  disjunctive,  i.e.,  that  an 
operator  need  satisfy  only  one  of  the 
provisions  to  operate  a  Stage  2  airplane. 
However,  the  intent  of  the  statute  and 
these  regulations  does  not  support  the 
commenter's  interpretation  that 
proposed  S  91.805(a)(2)  applies  to  its 
circumstances  and  allows  the 
subsequent  lease  of  foreign-owned 
airplanes.  The  language  of  proposed 
S  91.805(a)(2)  appears  to  be  the  source  of 
some  confusion.  Section  91.855(b)  of  the 
final  rule  is  stated  in  terms  of  U.S.- 
owned  airplanes.  Together  with 
§  91.855(c),  the  two  provisions  account 
for  all  of  the  airplanes  meant  to  be 
covered  by  proposed  \  91.805(a)(2).  The 
inclusion  of  §  91.855(c)  in  the  final  rule 
makes  it  clear  that  foreign-owned 
airplanes  leased  to  U.S.  operators  are 
covered  under  that  provision,  and  may 
not  be  read  into  other  provisions  of 
§  91.855. 

Modification  and  Maintenance 

NPRM:  The  nonaddition  rule,  section 
9309  of  the  statute,  provides  for  the 
operation  of  otherwise  prohibited 
imported  Stage  2  airplanes  in  the 
contiguous  United  States  if  those 
airplanes  are  operated  for  the  purpose 
of  obtaining  modifications  to  meet  Stage 
3  noise  levels.  The  FAA  intends  that 
such  operations  will  be  the  subject  of 
special  flight  authorizations  requested 
pursuant  to  §  91.859  and  a  Special 


Federal  Aviation  Regulation  (SFAR). 
Until  the  SFAR  is  adopted,  anyone 
wishing  to  take  advantage  of  the 
statutory  exemption  may  do  so  by 
applying  to  the  Administrator  for  an 
exemption  as  provided  in  14  CFR  part 
11-:  As  it  has  for  all  previous 
authorizations  regarding  modifications 
to  meet  noise  criteria,  the  FAA  intends 
to  require  that  applicants  for  special 
flight  authorizations  or  exemptions 
provide  proof  that  such  modifications 
will  be  made.  Generally,  this  has  taken 
the  form  of  a  contract  for  noise 
abatement  retrofit  equipment  that  has 
been  certificated  for  the  subject 
airplane. 

Final  Rule:  This  exemption  was 
proposed  as  §  91.805(c).  No  comments 
were  received  regarding  this  provision, 
and  the  exemption  is  adopted  in  the 
final  rule  as  §  91.859. 

NPRM:  Although  not  explicitly  stated, 
proposed  §  91.805  would  preclude  the 
operation  of  a  Stage  2  airplane  into  the 
contiguous  United  States  for 
maintenance  if  the  airplane  did  not  meet 
one  of  the  explicit  provisions  of  that 
section.  This  would  preclude  the 
operation  of  Stage  2  airplanes  imported 
into  a  point  outside  the  contiguous 
United  States  from  operating  into  the 
contiguous  United  States  for 
maintenance. 

Comment:  Several  commenters  note 
that  an  interpretation  of  the  statute  that 
prohibits  non-revenue  operations  for 
maintenance  would  have  serious 
adverse  consequences  both  for  affected 
operators  and  the  repair  industry  in  the 
United  States.  A  commenter  notes  that 
operations  for  modifications  to  Stage  3 
may  also  call  for  other  modifications  or 
maintenance,  and  should  be  provided 
for  in  the  regulations. 

FinaJ  Rule:  Upon  further  review,  the 
FAA  interprets  the  statute  to  allow  the 
operation  in  the  contiguous  United 
States  of  an  airplane  imported  into  the 
noncontiguous  United  States  after 
November  5, 1990,  for  purposes  of 
maintenance.  Section  9308(d)  of  the 
statute  indicates  that  Stage  2  airplanes 
imported  into  the  noncontiguous  United 
States  after  November  5, 1990,  may  not 
be  used  to  provide  air  transportation 
into  the  contiguous  United  States. 
Congress  also  specified  that  the 
definition  of  air  transportation  to  be 
used  is  the  one  that  exists  in  the  FAAct. 
As  long  as  maintenance  flights  are 
conducted  on  a  ferr>  (non-revenue) 
basis,  they  are  not  flights  that  provide 
air  transportation.  This  situation  is 
provided  for  in  §  91.857(b)  of  the  final 
rule.  Maintenance  flights  will  not  be 
allowed  after  the  statutory  prohibition 
of  December  31, 1999. 
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Base  Level 

NPRM:  The  NPRM  proposed  a  concept 
referred  to  as  a  "base  leveF"  for 
operators  of  Stage  2  airplanes.  The 
NPRM  proposed  that  the  base  level 
would  be  the  number  of  owned  or  leased 
Stage  2  airplanes  that  were  listed  on  an 
operator's  operations  specifications  on 
any  one  day  in  1990.  In  addition,  the 
base  level  would  include  those  Stage  2 
airplanes  returned  to  service  after  lease 
to  a  foreign  airline,  as  defined  in  the 
statute  and  proposed  §  91.805(a)(5).  and 
those  Stage  2  airplanes  purchased  by  an 
eligible  entity,  as  defined  in  the  statute 
and  proposed  §91.805(aH6). 

The  NPRM  also  proposed  that  base 
level  of  foreign  air  carriers  would  be  the 
total  number  of  Stage  2  operations  it 
conducted  into  the  contiguous  United 
States  during  calendar  year  1990. 
Comment-  Several  commenters 
recommend  that  the  final  rule  provide 
for  Stage  2  airplanes  purchased  or 
leased  during  1990  to  be  included  in  the 
base  level  of  the  acqxiiring  operator. 
They  point  out  that,  m  certain  instances, 
purchased  airplanes  were  not  formally 
added  to  the  operations  specifications 
by  year-end  even  though  possession  of 
those  airplanes  was  taken  in  1990. 
Final  Rule:  To  accommodate  this 
concern,  the  final  rule  extends  the  cutoff 
date  for  determining  the  single  day  on 
which  an  operator  determines  its  Stage  2 
base  level  to  foly  1. 1991.  This  provides 
time  for  operators  who  contracted  for 
the  acquisition  of  Stage  2  airplanes  near 
the  date  of  the  statute  to  have  rncluded 
such  airplanes  on  its  operations 
specifications. 

Comment:  Some  commenters  express 
concern  that  the  1-year  period  for 
selecting  the  base  level  day  in  the 
NPRM  could  provide  a  windfall,  and 
recommend  November  5. 1990,  as  the 
one  date  to  establish  base  levels. 

Final  Rule:  The  FAA  does  not  agree 
with  the  recommendation  that 
November  5, 1990,  be  the  date  for 
establishing  a  base  level;  it  would  not 
take  into  account  the  effects  of  the  Gulf 
War  or  peak  season  increases  of  many 
carriers'  fleets  each  year.  Any  windfall 
effect  of  allowing  an  operator  to  choose 
the  date  will  be  minimal. 

ConunenL  Many  commenters  perceive 
an  inequity  in  basing  the  proposed 
phaseout  on  airpfanes  for  U.S.  operators 
and  operations  for  foreign  air  carriers. 

Final  Rule:  After  further 
consideration,  the  FAA  has  decided  that 
foreign  operators'  U.S.  operations 
specifications  couUl  be  used  as  the  basis 
for  gauging  the  number  of  airplanes 
operated  by  a  foreign  air  carrier. 
Accordingly,  the  final  rule  provides  for 


an  airplane-based  transition  for  both 
U.S.  operators  and  foreign  air  carriers. 

Comment  A  commenter  suggests  that 
the  final  rule  include  special  provisions 
for  foreign  air  carriers  operating  Stage  2 
airplanes  to  the  U.S.  only  part  of  the 
year  in  which  the  base  level  is  to  be 
determined. 

Final  Rule:  The  FAA  does  not  agree. 
Basing  the  final  rule  compliance  on 
airplanes  rather  than  operations  for  all 
U.S.  operators  and  foreign  air  carriers 
provides  the  same  opportunities  to 
foreign  air  carriers  that  it  does  for  U.S. 
operators  in  similar  circmnstances. 
Extending  the  cutoff  date  for  selecting  a 
base  level  day  to  Jaly  1, 1991.  also 
provides  additional  latitude  for  growing 
operators  to  establish  their  base  levels. 
Partial-year  operations  would  not  cause 
a  different  outcome  under  this  system 
since  each  operator  may  choose  its  own 
date  to  estabbsh  its  base  level. 

New  Entrants 

NPRM-  The  NPRM  proposed  a 
co^l^)Iiance  ahemative  for  new  entrants 
By  definition,  they  would  not  have  a 
base  level  established  between  the 
dates  specified  from  which  to  reduce. 
The  pn^wsed  rule  specified  a  mtnimmn 
percentage  of  a  new  entrant's  airplanes 
that  must  be  operated  as  Stage  3.  This 
percentage  is  based  on  the  timing  of 
entry.  No  provision  was  offered  for 
foreign  new  entrants. 

Comment-  A  commenter  suggests  that 
new  entrants  should  use  the  same  base 
level  concept  as  all  other  operators 
subject  to  the  proposed  phaseout. 

Final  Rule:  The  FAA  finds  rt 
impossible  to  accommodate  this 
comment.  Base  level  determination  is  a 
function  of  reducing  from  a  starting 
point  established  during  a  thne  frame  at 
the  beginning  of  the  reduction  period. 
New  entrants,  by  definition,  did  not 
operate  any  Stage  2  airplanes  during  the 
base  level  establishment  period,  and 
thus  cdimot  have  base  levels 
established  under  the  same  concept  as 
operators  that  operated  Stage  2 
airplanes  during  that  time. 

Comment:  A  commenter  recommends 
that  the  base  level  of  a  U.S.  operator 
that  tranfers  airplanes  to  a  new  entrant 
be  reduced  accordingly. 

Final  Rule:  New  entrants  do  not  have 
base  level  and  do  not  calculate  their 
compliance  with  regard  to  that  base 
level.  However,  if  an  operator  with 
established  base  level  cho«se&  to 
transfer  airplanes  and  base  level  to  a 
new  entrant,  it  may  do  so  in  accordance 
with  S  91.863-  The  new  entrant  may  hold 
that  base  level  for  subsequent  sale  with 
the  corresponding  number  of  Stage  Z 
airplanes.  New  entrants  must  meet  the 


compliance  schedule  in  S  91.867,  without 
regard  to  their  base  level  holdings. 

Comment-  Based  on  the  statute's 
direction  to  provide  special 
consideration  for  new  entrants,  a 
commenter  recommends  that  new 
entrants  with  only  one  or  two  Stage  2 
airplanes  be  exempt  from  interim 
compliance  reqiiireme»ts.  and  another 
commenter  recommends  an  exemption 
of  up  to  30  airplanes. 

Final  Rule:  The  statute  reqnires  that 
consideration  be  given  to  the  "impact  on 
new  entry  into  the  airline  industry."  The 
final  rule  provides  for  new  entrants  to 
become  established  and  grow  using  a 
fieet  mix  of  Stage  2  and  Stage  3 
airplanes. 

The  percentages  chosen  for  the  new 
entrant  fleet  mix  are  the  same  as 
proposed  in  the  NPRM  and  differ  from 
those  required  for  estabtished  operators. 
The  new  entrant  percentages  take  into 
account  the  difficulties  associated  with 
new  operations.  To  encourage  increased 
competition,  new  entrants  are  allowed 
slightly  more  fleet  mix  flexibility 
through  1996. 

Comment-  Several  commenters 
request  that  the  final  rule  provide  equal 
treatment  for  foreign  new  entrants  and 
U.S.  new  entrants. 

Final  Rule:  The  FAA  agrees. 
Accordingly,  the  final  rule  contains 
equivalent  provisions  for  both  foreign 
and  US.  new  entrants. 

Mergers 

NPRM:  The  NPRM  acknowledged  that 
significant  transfers  of  airplanes  may 
occur  during  the  compliance  period,  and 
the  FAA  solicited  comments  on  how 
such  transactions  should  be 
accommodated  in  the  final  rule, 
particularly  with  regard  to  base  level 
adjustments. 

Comment:  Several  commenters 
recommend  that,  in  the  event  of  a 
cessation  of  operations,  corporate 
dissolution,  or  corporate  restructuring 
where  assets  are  sold,  base  level 
transfers  should  also  occur  to  reflect  the 
relative  gains  and  losses  of  the  parties 
to  the  airplane  transfers. 

Final  Rule:  Section  91.863  of  the  final 
rule  includes  appropriate  provisions  to 
accommodate  such  transactions.  The 
base  level  transfer  provisions  afford 
operators  the  flexibility  to  transfer  base 
level  with  Stage  2  airplanes.  The  rule 
accommodates  the  transfer  of  any 
number  of  Stage  2  airplanes. 

Compliance  Schedule 

NPPJ^f:  Proposed  §  91.807(d) 
presented  the  compliance  schedule  for 
the  reduction  of  U.S.  Stage  2  airplanes. 
Each  operator  would  be  required  to 
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reduce  the  number  of  Stage  2  airplanes 
it  operates  to  a  leve  25  percent  below 
its  base  level  after  I  December  31, 1994,  to 
a  level  50  percent  b(  low  its  base  level 
after  December  31, 1 996,  and  to  a  lever 
75  percent  below  its  base  level  after 
December  31, 1998. 

Each  foreign  air  ci  irrier  would 
calculate  its  required  percentage 
reduction  in  Stage  2  operations  for  each 
compliance  date  unaer  the  schedule 
provided  in  proposed  §  91.807(d)(4). 

Commept:  A  large]  number  of 
commenters  state  thbt  the  compliance 
schedule  proposed  t  y  the  FAA  is 
acceptable.  Many  ol  ler  commenters 
state  that  the  compl  ance  schedule  is 
either  too  aggressivi  or  too  slow. 
Another  commenter  expresses  concern 
that  the  FAA's  propi  ised  schedule  will 
severely  affect  smal  and  economically 
fragile  carriers,  espe  :ially  international 
air  cargo  operators.  That  commenter 
supports  Schedule  F  )ur  of  the  NPRM 
which  calls  for  a  50  )ercent  reduction  in 
Stage  2  operations  b  f  December  31, 
1996,  but  does  not  in  slude  a  1994 
compliance  date. 

Final  Rule:  In  this  final  rule,  operators 
will  have  the  choice  of  complying  with 
either  the  phaseout  i  chedule  proposed 
in  the  NPRM  or  an  a  temative  that 
incorporates  the  add  ition  of  Stage  3 
airplanes  to  meet  cei  tain  fleet  mix 
percentages.  This  ch  }ice  of  options  was 
selected  after  carefu  economic  analysis 
of  five  alternatives. '  Tie  FAA  finds  that 
the  selected  schedulj,  with  its  two 
options  for  compliance,  will  achieve  an 
appropriate  balance  between 
environmental  and  e  conomic  concerns. 

Comment:  Several  commenters  state 
that  some  carriers  mey  be  forced  to  cut 
back  service  if  they  4re  unable  to  meet 
the  compliance  schedule  and  that  those 
cutbacks  will  greatlj^  affect  small 
communities. 

Final  Rule:  The  Y. 
that  the  comphance 
interfere  with  an  opi 
provide  service  to  s; 
While  the  majority 
are  served  by  airplanes  that  are  not 
subject  to  the  Stage  2  reduction 
requirements,  some  ^re  served  by 
carriers  that  operatelStage  2  airplanes 
covered  by  this  rule,  such  as  DC-9's  and 
Boeing  737'8.  Development  of  noise 
abatement  retrofit  equipment  for  many 
Stage  2  airplanes  is  ongoing.  Currently, 
certificated  noise  abatement  retrofit 
equipment  is  availabjle  for  DC-»-10  and 
DC-9-30  airplanes, 
anticipates  that  this 
further  development 
retrofit  equipment. 
Boeing  737-100  and 

assuming  no  unexpected  developments, 
is  expected  to  be  approved  within  1 


has  concluded 
chedule  will  not 
ator's  decision  to 
all  communities, 
small  communities 


id  the  FAA 
ile  will  spur 
}f  noise  abatement 
ich  equipment  for 
^37-200  airplanes. 


year.  In  addition,  the  new  provision 
allowing  waivers  from  interim 
compliance  requirements  is  designed  to 
account  for  delays  in  acquiring  such 
equipment,  especially  where  the  delay 
would  affect  service  to  small 
communities.  Finally,  most  small 
communities  are  offered  service  to 
coimecting  hubs  by  more  than  one  U.S. 
operator.  If  service  is  discontinued  by 
one  carrier,  the  remaining  operators 
would  be  expected  to  compete  for  the 
discontinued  carrier's  passengers. 

Comment:  Regarding  the  availability 
of  Stage  3  noise  abatement  retrofit    . 
options,  some  commenters  state  that  an 
operator's  future  fleet  plans  must 
consider  all  possible  alternatives,  and 
that  the  availability  of  Stage  3  noise 
abatement  retrofit  equipment  could 
become  a  major  problem. 

Final  Rule:  At  this  time,  certificated 
noise  abatement  retrofit  equipment  is 
available  for  several  airplane  types. 
Approximately  60%  of  the  Stage  2  fleet 
has  retrofit  equipment  type  certificated 
to  meet  Stage  3  standards.  Certification 
for  another  30%  is  expected  in  the  near 
term.  According  to  manufacturers 
contacted  by  the  FAA,  most  airplanes 
that  will  be  affected  by  the  transition  to 
Stage  3  either  have  Stage  3  noise 
abatement  retrofit  options  available 
now  or  have  such  equipment  under 
development.  There  are  more  than  2,100 
Stage  2  airplanes  in  the  U.S.  fleet 
powered  by  Pratt  &  Whitney  IT8D 
engines.  Pratt  &  Whitney  is  working 
with  airframe  manufacturers  and  others 
to  develop  Stage  3  retrofit  equipment. 
As  noted  above.  Stage  3  retrofit 
equipment  is  available  for  two  DC-9 
series  airplanes,  and  type-certificated 
equipment  is  anticipated  within  the  next 
12  months  for  other  DC-fl  airplanes  and 
Boeing  737-100  and  737-200  series 
airplanes.  Pratt  &  Whitney  anticipates 
that  within  5  years  there  will  be  enough 
equipment  to  retrofit  the  worldwide  fleet 
powered  by  Pratt  &  Whitney  JT8D 
engines.  This  figure  is  well  within  the 
time  frame  established  by  the 
compliance  schedule  in  the  final  rule. 

Airplanes  that  were  originally  type- 
certificated  to  Stage  1  noise  levels 
present  more  of  a  challenge  in  the 
development  of  Stage  3  equipment. 
However,  noise  abatement  retrofit 
equipment  is  in  development  for  DC-a 
and  Boeing  707  airplanes. 

Comment:  A  number  of  commenters 
recommend  a  phaseout  of  operations 
rather  than  airplanes.  Commenters 
concerned  about  noise  levels  note  that 
one  airplane  may  conduct  a  number  of 
operations,  thus  creating  more  noise 
than  accounted  for  as  a  single  event. 

Final  Rule:  The  FAA  has  not  adopted 
this  recommendation.  While  the  statute 


refers  to  operations  rather  than  numbers 
of  airplanes,  in  the  sense  that  it 
prohibits  the  operation  of  Stage  2 
airplanes  in  the  contiguous  United 
States  after  1999,  the  required  transition 
to  an  all-Stage  3  fleet  can  be  most 
readily  controlled  through  changes  in 
each  operator's  fleet.  Monitoring  the 
actual  numbers  of  Stage  2  and  Stage  3 
operations  would  greatly  increase  the 
FAA's  costs  and  diminish  flexibility  for 
operators. 

The  FAA's  decision  to  promulgate  an 
airplane-based  transition  is  predicated 
on  the  expectation  that  a  change  in  fleet 
composition  will  correlate  closely  with  a 
change  in  numbers  of  Stage  2 
operations.  Indeed,  if  there  is  any 
significant  difference,  there  is  reason  to 
think  that  Stage  2  operations  may 
dechne  even  more  quickly  than  the 
numbers  of  Stage  2  airplanes.  New  Stage 
3  airplanes  offer  significant  advantages 
over  older  Stage  2  designs,  wholly  apart 
from  their  quieter  operation.  Therefore, 
as  operators  add  Stage  3  airplanes  to 
their  fleets,  these  airplanes  are  likely  to 
have  relatively  high  utilization  rates  as 
compared  to  the  operator's  older  Stage  2 
airplanes. 

Nevertheless,  the  FAA  intends  to 
monitor  the  fransition  period  closely, 
and  one  of  the  factors  that  will  be 
evaluated  is  whether  changes  in  the 
airplanes  listed  on  operator's  operations 
specifications  parallel  changes  in 
operations.  If  Stage  2  airplane 
operations  do  not  decline  as  expected, 
the  FAA  may  undertake  further 
rulemaking  under  which  operations 
rather  than  airplanes  would  form  the 
basis  for  determining  compliance  with 
the  transition. 

Transferable  Rights 

NPRM:  The  NPRM  proposed  two 
fundamentally  different  approaches  for 
structuring  the  phaseout  of  Stage  2 
airplanes  and  asked  for  comments  on 
each.  The  first  approach,  called  Option 
1,  would  have  been  a  simple  phaseout; 
each  operator  of  Stage  2  airplanes 
would  have  been  required  to  reduce  its 
Stage  2  fleet  by  specific  percentages  on 
or  before  each  of  the  three  interim 
compliance  dates:  December  31, 1994, 
December  31, 1996,  and  December  31, 
1998.  As  an  example,  under  Option  1.  if 
the  largest  number  of  Stage  2  airplanes 
for  which  a  U.S.  operator  held 
operations  specifications  during  any  day 
between  January  1, 1990,  and  December 
31, 1990,  was  40,  the  operator  would 
need  to  reduce  the  number  of  Stage  2 
airplanes  it  operates  by  10  no  later  than 
December  31, 1994.  If  before  that  date 
the  operator  added  to  its  base  level  3 
airplanes  that  were  leased  to  foreign 
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carriers  and  one  that  was  purchased,  its 
base  level  would  be  increased  to  44,  and 
it  would  be  authorized  to  operate  a 
maximum  of  33  Stage  2  airplanes  after 
December  31, 1994. 

Proposed  Option  2  was  a  market- 
based  system.  In  essence,  it  would  have 
enabled  an  airline  to  be  given  credit  for 
eliminating  its  Stage  2  airplanes, 
including  modifying  them  to  Stage  3  with 
noise  abatement  retrofit  equipment, 
more  quickly  than  required  by  the 
schedule.  Under  Option  2,  an  operator 
would  have  had  the  choice  of  reducing 
its  Stage  2  airplanes  exactly  as 
described  in  Option  1  or  attempting  to 
acquire  additional  operating  rights  from 
another  operator.  Under  the  proposal, 
such  rights  would  have  been  available 
only  if  the  second  operator  already  had 
exceeded  its  required  reduction.  That  is, 
only  "extra"  reductions  could  have  been 
transferred.  In  the  above  example,  if  the 
operator  installed  noise  abatement 
retrofit  equipment  on  15  airplanes  rather 
than  10  before  1994,  Option  2  would 
have  permitted  it  to  sell  5  Stage  2  rights. 
If  those  rights  were  sold  to  a  second 
operator  that  also  had  forty  Stage  2 
airplanes  at  the  start,  the  second 
operator  would  have  had  to  convert  only 
5  airplanes  to  Stage  3  by  1994.  By 
statute,  all  Stage  2  airplanes  have  to  be 
eliminated  by  December  31, 1999, 
regardless  of  the  approach  taken  during 
the  phaseout  period.  Since  no  rights 
would  be  generated  without  some 
operator  moving  faster  than  required, 
and  since  preexisting  Stage  3  purchases 
or  conversions  would  not  count.  Option 
2  was  intended  to  ensure  that  noise  was 
still  reduced  according  to  the  overall 
schedule.  It  was  also  intended  to 
provide  individual  operators  with 
increased  flexibility  in  meeting  the  rules' 
deadlines.  As  no  operator  would  ever 
have  been  forced  to  purchase  an 
operating  right,  the  FAA  stated  in  the 
NPRM  that  transferability  would  be  the 
preferred  option,  unless  the  comments 
showed  that  the  desirable  features  of 
transferability  are  offset  by  other 
compelling  public  policy  concerns. 

Comment:  A  significant  number  of 
commenters  oppose  Option  2  as  it  was 
proposed.  Their  comments  generally  fall 
into  three  categories:  (1)  Transferable 
rights  perpetuate  noise;  (2)  Option  2 
would  not  work  as  intended  because 
rights  would  be  hoarded  or  used  as  a 
competitive  tool  by  the  "haves"  against 
the  "have  nots";  or  (3)  transferable 
rights  are  not  an  answer  to  the  "real" 
problem,  which  is  an  expensive  and 
inflexible  phaseout  at  a  time  when  the 
industry  is  in  poor  financial  condition. 

Almost  without  exception,  individual 
commenters,  citizen  groups,  airports. 


and  municipalities  favor  Option  1. 
Generally,  those  comments  are  based  on 
the  premise  that  the  flexibility  provided 
by  transferable  rights  would  work  to  the 
detriment  of  airport  neighbors  by 
lessening  noise  reduction.  For  example, 
some  operators  will,  for  their  own 
reasons,  convert  to  Stage  3  faster  than 
required,  even  without  regulations.  If  the 
faster  conversion  is  allowed  to  generate 
transferable  rights,  however,  opponents 
of  transferability  argue  that  the  extra 
noise  benefit  from  early  conversion  will 
be  lost  because  some  other  operator  will 
use  those  rights  to  extend  the  operating 
life  of  another  Stage  2  airplane.  A 
similar  common  position  is  that  the  use 
of  transferable  rights  could  lead  to 
excessive  and  unfair  use  of  Stage  2 
airplanes  at  the  airports  served  by  the 
purchasers  of  credits. 

Air  carriers  are  not  in  agreement  as  to 
the  best  method  of  handling  transferable 
rights,  with  only  the  largest  carriers 
supporting  Option  2  in  its  present  form. 
Another  carrier  favors  a  limited  version 
of  transferable  rights,  in  which  an 
individual  carrier  could  take  credits 
earned  before  an  earlier  interim 
compliance  date  and  use  them  internally 
to  meet  future  interim  requirements. 
Under  this  commenter's  proposal, 
transfers  would  not  be  permitted  among 
operators.  Airplane  owners/lessors 
favor  a  market  mechanism  and 
transferable  rights,  but  are  concerned 
with  who  would  have  those  rights — 
operators/lessees  or  owners/lessors. 
The  owners/lessors  have  put  forth 
varying  proposals  that  are  intended  to 
protect  their  interests.  Before  the  NPRM 
was  published,  the  FAA  received  a 
proposal  for  a  single  phaseout 
requirement  that  would  credit  all  Stage  2 
airplanes  with  6  operating  years 
(roughly  the  average  of  the  three 
phaseout  dates).  This  commenter  called 
its  proposal  Option  3.  Airplane  owners 
would  then  be  able  to  use  all  6  years  for 
each  plane  and  convert  fully  to  Stage  3 
about  1997,  or  they  could  retire  or 
convert  some  airplanes  early  and  sell  or 
use  the  remaining  operating  rights  for 
other  airplanes.  The  key  element  of  this 
proposal  was  that  owners  rather  than 
operators  would  have  these  rights  and 
the  benefits  of  selling  them.  A  write-in 
campaign  was  organized  among 
investors  in  airplane  leasing  programs. 
As  a  result,  the  docket  contains 
numerous  postcards  favoring  this 
proposal. 

Subsequently,  the  commenter  that 
proposed  Option  3  joined  with  other 
airplane  lessors  and  several  carriers  in  a 
different  proposal.  A  joint  comment 
sulunission  from  owners,  lessors,  a 
financial  institution,  and  carriers  (the 


"joint  submission")  reemphasized 
flexibility  as  the  goal,  and  included 
three  basic  elements:  (1)  Transferable 
rights  to  be  created  for  early  phaseout  of 
Stage  2  airplanes,  using  a  system  of 
operating  years  similar  to  the  original 
commenter's  proposal,  but  with  rights 
accruing  to  operators;  (2)  additional 
credit  for  early  acquisitions  of  Stage  3 
airplanes,  such  that  a  carrier  that  buys  a 
Stage  3  airplane  in  1993  rather  than  1994 
would  earn  a  transferable  right  worth  1 
operating  year,  which  could  be  sold  or 
used  to  support  1  extra  year  of  operation 
for  a  Stage  2  airplane;  and  (3)  limited 
additional  transferable  rights  for 
owners.  While  an  operator  that  converts 
to  Stage  3  earlier  than  required  would 
get  1  year's  credit  for  each  year  prior  to 
the  deadline,  nonoperator  owners  that 
install  noise  abatement  retrofit 
equipment  or  retire  their  Stage  2 
airplanes  early  would  earn  a  maximum 
of  2  credit  years  for  the  conversion. 

The  joint  submission  thus  raises 
additional  issues  that  go  beyond  the 
scope  of  transferable  rights:  Whether 
non-operators  should  have  rights  or 
duties  during  the  compliance  period  and 
whether  adding  new  Stage  3  airplanes 
should  accrue  additional  credit.  These 
other  issues  are  addressed  below. 

Final  Rule:  The  FAA  has  decided  not 
to  adopt  Option  2  because  the  comments 
that  it  generated  contained  substantial 
opposition  to  this  option  and  very  httle 
support.  The  FAA  included  Option  2  in 
the  NPRM  with  the  view  toward 
providing  flexibility  and  facilitating 
compliance  with  the  proposed  phaseout, 
particularly  for  those  airlines  with 
limited  current  flnancial  resources  (56 
FR  8633).  However,  no  currently 
operating  airline  facing  such 
circumstances  supports  Option  2  as 
proposed. 

The  FAA  is  aware  of  the  joint 
submission  request  for  additional 
flexibility.  The  request  to  permit  a  fleet 
mix  method  of  compliance  has  been 
incorporated  in  the  final  rule  and  is 
discussed  elsewhere  in  this  document. 

The  FAA  is  unwilling  to  accept  the 
joint  submission  request  to  switch  from 
a  reduction  method  based  on  the 
number  of  Stage  2  airplanes  eliminated 
to  one  based  primarily  on  the  year  of 
elimination.  Under  this  proposal,  an 
airline  would  be  free  to  designate  each 
of  its  airplanes  as  scheduled  for 
reduction  in  a  particular  year,  with 
credits  to  be  generated  for  eliminating  a 
particular  Stage  2  airplane  or  adding  art 
extra  Stage  3  airplane  earlier  than  the 
operator's  chosen  schedule  date.  For 
example,  if  an  operator's  maximum 
number  of  Stage  2  airplanes  on  any  one 
day  during  January  1. 1990,  through  July 
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1_1991.  was  20a  tq  comply  with  the 
phaseout  option,  t^  operator  would 
designate  50  airpldnes  to  be  phased  out 
in  1994.  50  in  1996.  and  SO  in  199a 

.Thus,  if  the  opemtor  eliminated  the  50 
airplanes  designated  for  1994  in  that 
year,  it  would  be  i^  compliance  but 
would  generate  ncJ credits.  If  the 
operator  instead  eliminated  the  50 
airplanes  designated  for  1999 
elimination,  the  operator  would  earn  250 
operating  years  of  jcredits,  50  each  for 
1995. 1996. 1997, 1968.  and  1999.  The 
joint  submission  contains  a  similar 
credit-year  proposal  for  operators  that 
choose  to  comply  ii^ith  the  fleet  mix 
option.  Under  the  JDint  submission 
proposal,  these  credit-years  could  be 
used  internally  or  s  old  to  others.  The 
problem  is  that  the  same  number  of 
airplanes.  50,  woul  1  be  eliminated  in 
1994,  and  it  would  )e  solely  up  to  the 
operator  as  to  wheiher  the  action 
constituted  an  "eady"  reduction. 

The  proposal  forlairplane  owners  to 
gain  credits  in  addition  to  those  given  to 
operators  poses  a  somewhat  different 
problem.  The  joint  submission  asks  that 
the  rule  give  2  year^  credit  for  each 
leased  Stage  2  airpjane  eliminated  or 
modified  to  meet  Stage  3  standards  by  a 
non-operator  owner.  These  credits 
would  be  in  addition  to  those  accruing 
to  the  operator.  As  |a  result,  leased 
airplanes  would  be!  counted  twice  for 
the  purpose  of  credits  when  they  are 
eliminated  or  conv(  irted  to  Stage  3, 
while  airplanes  opt  rated  by  their 
owners  would  couijt  only  once.  The 
FAA  considers  thisi  approach 
inequitable  and  dispriminatory.  In 
addition,  it  would  l4ad  to  an 
unacceptable  perpetuation  of  Stage  2 
airplane  noise,  inasisistent  with  the 
reduction  mandates  by  the  statute. 

Accordingly,  the  final  rule  allows  an 
operator  to  choose  between  a  modified 
version  of  Option  lj(§  91.865(b))  and  a 
fleet  mix  as  an  alternative  method  of 
compliance  (§  91.8i(d)).  The  final  rule 
also  contains  one  aspect  of  Option  2: 
Operators  that  excaed  the  requirements 
on  an  interim  compliance  date  will  be 
authorized  to  carry  jforward  the  extra 
compliance  to  a  latir  interim  comphance 
date.  These  credits  piay  be  used  by  the 
operator  at  a  subsequent  interim 
compliance  date,  but  the  credits  may  not 
be  transferred  to  ot  ler  operators. 

The  FAA  also  rec  agnizes  that  the 
financial  condition  )f  much  of  the  airline 
industry  means  that  it  may  be  difficult 
for  some  individualioperators  to  comply 
with  the  interim  coiiipliance  schedule. 
Therefore,  as  discussed  in  the  waiver 
section,  waivers  froin  interim 
compliance  requirements  will  be  granted 
in  specific  cases  where  there  is  an 
adequate  showing  t  lat  compliance  is 


financially  onerous,  physically 
impossible,  technologically  infeasible,  or 
that  it  would  have  an  adverse  effect  on 
competition  or  service  to  small 
communities.  A  system  of  waivers  from 
interim  compliance  requirements  should 
reduce  substantially  the  regulatory 
burden  of  this  rule  and  should  meet  the 
needs  of  operators  for  flexibility.  At  the 
same  time,  this  waiver  system  is  able  to 
respond  to  the  requests  of  airports  and 
their  neighbors  that  there  be  no  broad 
exemption  from  the  compliance 
requirements.  Waivers  should  also 
reduce  concerns  that  the  transfer  of 
operating  rights  could  shift  the  noise 
burden  from  one  section  of  the  country 
to  another,  or  cause  an  anticompetitive 
transfer  of  resources  from  the  "have 
nots"  to  the  "haves." 

Phase  in  of  Stage  3  Airplanes  as  an 
Alternative  to  the  Phaseout  of  Stage  2 
Airplanes 

NPRM:  The  FAA  discussed  an 
alternative  that  would  allow  operators 
to  meet  interim  goals  through  increases 
in  Stage  3  airplanes  as  well  as 
reductions  in  Stage  2  airplanes. 

Comment:  Several  commenters  favor 
the  adoption  of  a  phasein  of  Stage  3 
airplanes  rather  than  a  phaseout  of 
Stage  2  airplanes.  These  conmienters 
claim  that  this  approach  would  not  only 
enable  carriers  to  increase  their  fleet 
capacity  by  giving  credit  for  the 
acquisition  ai  Stage  3  airplanes,  but  that 
this  is  also  the  intent  of  the  statute. 
Some  carriers  claim  they  will  face 
additional  economic  hardship  if  they  are 
unable  to  receive  credit  for  adding  Stage 
3  capacity  to  their  fleets.  The  joint 
submission  favors  this  fleet  mix 
approach  and  presents  a  percentage- 
based  schedule  for  compliance. 

Some  airport  authorities  express 
partial  support  for  this  approach 
because  they  claim  that  the  phaseout  of 
Stage  2  airplanes  does  not  address 
situations  at  individual  airports  and  that 
service  to  smaller  communities  might  be 
affected. 

Similarly,  some  airport  authorities  and 
associations  support  the  concept  of  a 
fleet  mix  by  noting  that  much  of  the 
conversion  depends  on  the  availability 
of  noise  abatement  retrofit  equipment 
These  commenters  claim  that  the  NPRM 
overestimates  the  availability  of  such 
equipment,  making  the  financial 
estimates  unrealistic.  Many  commenters 
express  concern  that  this  approach 
would  add  rather  than  reduce  noise,  and 
a  carrier  comments  that  such  an 
approach  would  provide  no  benefit  for 
smaD  carriers  that  have  no  Stage  3 
airplanes. 

Final  Rule:  The  FAA  has  decided  that 
the  current  financial  condition  of  the 


industry  warrants  *he  adoption  of  a  final 
rule  that  allows  each  operator  the 
flexibility  to  choose  to  reduce  the 
number  of  airplanes  in  its  base  level  by 
a  specified  percentage,  as  was  proposed 
in  the  NPRM,  or  to  acquire  and/or 
reduce  airplanes  as  necessary  to 
achieve  a  fleet  mix  of  Stage  2  and  Stage 
3  airplanes  that  meets  the  percentages 
given  in  the  regulation. 

To  maximize  flexibility,  operators  are 
allowed  to  choose  the  method  that  best 
suits  its  circumstances  at  each 
compliance  date.  The  schedule  for  an 
operator  choosing  to  eliminate  Stage  Z 
airplanes  is  the  same  as  that  proposed 
in  the  NPRM:  25  percent  reduction  by 
the  end  of  1994,  50  percent  reduction  by 
the  end  of  1996,  and  75  percent 
reduction  by  the  end  of  1998. 

The  schedule  for  an  operator  that 
chooses  the  fleet  mix  option  is  based  on 
the  comments  and  considerable  analysis 
of  the  costs  and  benefits  associated  with 
fleet  mix  fxercentages  on  the  compliance 
dates.  The  FAA  considered  the 
equipment  dehvery  positions  of  many 
operators,  the  current  availability  of 
noise  abatement  retrofit  equipment  and 
the  status  of  such  equipment  under 
development,  projected  growth  of 
operators,  financial  resources  of 
operators,  and  the  effect  on  competition 
in  the  industry.  These  are  discussed 
more  fully  elsewhere  in  this  document. 
The  schedule  requires  that  operators 
choosing  this  option  achieve  a  fleet  mix 
that  includes  at  least  55  percent  Stage  3 
airplanes  after  December  31, 1994.  65 
percent  Stage  3  airplanes  after 
December  31, 1996,  and  75  percent  Stage 
3  airplanes  after  December  31, 1996. 
The  Stage  2  reductions  from  base 
level  and  the  fleet  mix  options  have  one 
fundamental  difference.  Base  level  is  not 
relevant  to  the  fleet  mix  method.  As 
such,  the  final  rule  incorporates  a 
provision  indicating  that  the  FAA  will 
scrutinize  transactions  involving 
transfers  of  base  level  to  determine 
whether  they  have  been  accomplished 
solely  to  show  compliance  with  $  91.665. 
While  the  transactions  themselves 
would  never  be  at  issue,  the 
transactions  will  not  be  valid  for 
compliance  if  they  reflect  no  real 
increase  or  reduction  of  Stage  2 
airplanes  by  the  parties  to  the 
transactions.  An  example  of  the 
situations  anticipated  by  titis  provision 
is  set  forth  in  the  section-by-section 
analysis  of  S  91.863td). 

The  final  rule  also  incorporates  the 
request  by  some  operators  to  allow 
addJtionflJ  compliance  at  the  earlier 
compliance  date  to  count  as  compliance 
later.  This  carry-Ierward  compliance 
credit  can  be  accrued  by  operators  that 
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choose  to  achieve  compliance  by 
phasing  out  Stage  2  airplanes.  Later  use 
of  carry-forward  compliance  credit  is 
discussed  in  full  in  the  section-by- 
section  analysis  of  S  91.869. 

The  FAA  has  not  adopted  the 
requested  system  under  which  Stage  2 
elimination  would  be  based  on  airplane 
life-years  of  credit,  or  the  system  that 
accrues  extra  credit  based  on  the  year 
of  elimination.  Those  concepts  are 
addressed  more  fully  in  the  disposition 
of  comments  on  transferable  rights  in 
this  document. 

International  Issues 

NPRM:  The  NPRM  preamble  includes 
foreign  air  carriers  in  the  section-by- 
section  discussion  of  the  proposed  rule 
language  concerning  base  level  and 
compliance  schedules. 

Most  of  the  comments  received  on  the 
international  issues  focus  on  differences 
between  a  resolution  adopted  by  the 
International  Civil  Aviation 
Organization  (ICAO)  and  the  proposed 
rule. 

Comment:  ICAO  encourages  member 
States  to  begin  Stage  2  phaseouts  no 
sooner  than  April  1, 1995. 

Final  Rule:  The  U.S.  implementation 
of  a  compliance  schedule  must  begin  by 
statute  on  the  date  of  enactment, 
November  5, 1990.  However,  the  first 
compliance  date  has  been  set  as 
December  31, 1994,  only  3  months  before 
the  ICAO  suggestion. 

Comment:  ICAO  urges  member  States 
to  set  final  compliance  dates  no  earlier 
than  April  1,  2002. 

Final  Rule:  The  U.S.  final  compliance 
date  of  December  31, 1999,  is  mandated 
by  section  9308  of  the  statute  and  is  so 
refiected  in  the  final  rule. 

Comment:  ICAO  encourages 
exempting  wide-body  airplanes  with 
high  bypass  ratio  engines  from  the 
interim  compliance  schedule. 

Final  Rule:  The  statute  makes  no 
provision  for  such  exemptions  and  the 
final  rule  treats  all  Stage  2  airplanes 
over  75,000  pounds  as  equal. 

Comment:  ICAO  uses  an  airplane  life 
cycle  of  25  years  as  the  standard  for 
Stage  2  airplane  retirement. 

Final  Rule:  While  the  FAA  uses  the 
25-year  useful  life  standard  in  its 
economic  analysis,  it  considers  the 
chronological  age  of  an  airplane  to  be  an 
inappropriate  standard  for  elimination. 
The  decision  as  to  which  airplanes  an 
operator  removes  from  service  in  order 
to  comply  with  this  rule  is  solely  that  of 
the  individual  operator. 

Comment:  Several  comments  from 
foreign  airline  representatives  request 
that  foreign  air  carrier  compliance  be 
based  on  airplanes  rather  than 
operations. 


Final  Rule:  After  review  of  these 
comments  and  verification  of 
enforcement  considerations,  the  final 
rule  reflects  this  change.  The  FAA  has 
determined  that  a  reduction  of  foreign 
Stage  2  airplanes  is  feasible  by 
removing  them  from  foreign  air  carriers' 
U.S.  operations  specifications. 

Comment:  Several  commenters  focus 
on  the  need  for  consistency  with  the 
Stage  2  reduction  policies  of  ICAO  and 
general  agreement  with  the  Chicago 
Convention.  An  international  airline 
association,  individual  airlines,  airport 
operators,  and  aviation  regulatory 
authorities  all  refer  to  specific  terms  of 
ICAO  Resolution  A28-3,  which  was 
ratified  on  October  26. 1990. 

Final  Rule:  The  FAA  recognizes  the 
importance  of  a  worldwide  policy  and 
the  efforts  of  ICAO.  The  FAA  has 
determined  that  by  basing  the 
compliance  on  airplanes,  rather  than 
operations,  variations  between  the  U.S. 
and  ICAO  policies  will  be  minimized. 
The  FAA  does  not  find  that  the  other 
differences  can  be  accommodated  under 
the  statute. 

Comment:  A  commenter  proposes  that 
the  final  rule  should  exempt  foreign 
operations  from  interim  compliance,  on 
the  presumption  that  the  noise  benefits 
associated  with  the  elimination  of  a 
relatively  low  number  of  foreign 
operations  do  not  justify  the  economic 
costs  to  the  foreign  operators. 

Final  Rule:  The  FAA  disagrees. 
Section  9308  of  the  statute  requires  that 
a  compliance  schedule  be  established  to 
achieve  the  prohibition  of  section 
9308(a)  which  states: 

After  December  31, 1999.  no  person  may 
operate  to  or  from  an  airport  in  the  United 
States  any  civil  subsonic  turbojet  aircraft 
with  a  maximum  weight  of  more  than  75.000 
pounds  unless  such  aircraft  complies  with  the 
Stage  3  noise  levels .... 

Further,  because  foreign  operations 
are  concentrated  at  a  limited  number  of 
U.S.  airports,  noise  benefits  from 
reduced  foreign  operations  on  the 
interim  compliance  dates  will  be 
considerable  for  nearby  communities. 

Comment  Several  comments  were 
received  regarding  the  NPRM  proposal 
that  foreign  operators  with  two  or  fewer 
Stage  2  airplanes  on  U.S.  operations 
specifications  be  exempt  from  the 
interim  compliance  requirements.  A 
commenter  states  that  there  is  no  basis 
for  providing  foreign  air  carriers  with 
privileges  not  provided  to  U.S. 
operators.  Also,  the  commenter  explains 
that  the  two  or  fewer  airplane  measure 
is  inconsistent  with  the  NPRM  approach 
that  bases  the  Stage  2  phaseout  for 
foreign  carriers  on  the  number  of 
operations  conducted.  Another 


commenter  suggests  that  the  FAA 
expand  the  exemption  from  the  interim 
compliance  requirements  for  all  foreign 
operators  that  had  five  or  fewer  Stage  2 
airplanes,  rather  than  the  two  airplanes 
proposed.  This  commenter  states  that  by 
changing  the  cutoff  point  under  this 
exemption  from  two  airplanes  to  five, 
the  public  interest  objectives  of 
preserving  economically  beneficial 
international  air  service  and  avoiding 
undue  restriction  of  the  competitive 
service  offered  by  small-  and  medium- 
sized  international  carriers  can  be 
achieved  to  an  even  greater  degree. 
Another  commenter  suggests  that  an 
alternative  be  added  that  would  also 
exempt  an  operator  from  the  interim 
compliance  requirements  whenever  its 
operations  are  limited  to  no  more  than 
one  daily  round  trip  flight.  The 
commenter  states  that  seven  weekly 
operations  could  in  fact  produce  much 
less  noise  than  would  multi-frequency 
operations  conducted  with  just  two 
airplanes  in,  for  example,  a  transborder 
market. 

Final  Rule:  As  stated  previously,  the 
compliance  schedule  for  U.S.  operators 
and  foreign  air  carriers  will  be  based  on 
airplanes;  the  provision  exempting 
foreign  operators  with  two  or  fewer 
airplanes  is  no  longer  applicable.  In  the 
final  rule,  the  compliance  schedule  and 
the  airplane-based  approach  spread  the 
burden  among  all  operators  and  provide 
for  continuing  noise  abatement. 

Comment-  Many  commenters  request 
that  the  waiver  from  the  final 
compliance  date  be  extended  to  include 
foreign  air  carriers.  A  commenter  states 
that  the  foreign  waiver  issue,  as  handled 
in  the  NPRM,  is  in  clear  contradiction  to 
the  ICAO  Chicago  Convention,  Articles 
11  and  15.  This  commenter 
acknowledges  that  U.S.  legislative 
action  may  be  required  to  extend 
waivers  from  the  final  compliance  date 
to  foreign  operators.  Community  groups 
support  denial  of  waivers  from  the 
December  31, 1999,  deadline  for  foreign 
air  carriers. 

Final  Rule:  Waivers  from  the  final 
compliance  date  are  limited  to  U.S.  air 
carriers  by  the  statute.  As  to  the  issue  of 
U.S.  international  obligations,  the  FAA 
recognizes  the  concerns  raised  by 
commenters  concerning  various 
provisions  of  this  rule.  It  is  the  intention 
of  the  United  States  Government  to 
resolve  these  concerns  in  a  manner 
consistent  with  the  international 
obligations  of  the  United  States. 

The  final  rule  allows  foreign  air 
carriers  to  petition  for  a  waiver  from 
any  interim  compliance  requirement. 
Such  petitions  would  have  to  be 
accompanied  by  the  same  financial  or 
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other  supporting  datd  that  would  be 
required  of  a  U.S.  aiijcarrier. 

0*\-ner-bo9€d  Compliance  Versus 
Operator-based  Compliance 

^TR^1:  In  the  prop^jsed  rule,  the  FAA 
acknowled^d  that  uhsolicited 
comments  were  rece;  ved  before  the 
pubticatian  of  the  NF  RM.  including  a 
request  from  airplanf  lessors  that  the 
FAA  protect  owners'  interests  during  the 
phaseout.  Specificall;  i,  they  express 
concern  that  focusinj  the  phaseout 
methodoiogy  on  the  (  perators  of  Stage  2 
airplanes  rather  than  on  owners  could 
lead  to  results  they  onsider  inequitable. 
The  FAA  asked  for  c  )mment8  on  the 
appropriate  roles  am  responsibilities  for 
operators  and  lesson  of  leased 
airplanes. 

Comment:  The  uns  ilicited  comments 
contain  the  Option  3  )roposal,  explained 
above  in  the  transfer,  ible  rights 
comment  disposition,  which  many 
commenters  refer  to  i  s  if  it  had  been 
part  of  the  proposed  i  ule.  A  postcard 
campaign  to  the  docket  in  support  of 
Option  3  was  initiate!  during  the 
comment  period.  Lat«  r  in  the  comment 
period.  Option  3  was  supplanted  by  a 
joint  submission  fron:  13  parties, 
including  the  original  proposers  of 
Option  3.  The  new  su  amission 
significantly  modifiec  the  original 
proposal  and  is  discu  ssed  below. 

Many  of  the  commc  inters  suggest  that 
the  operator-based  a]  iproach  is  too 
limited  and  is  inherently  unfair  to 
owners  or  lessors.  These  commenters 
assert  that  not  allowi  ig  the  owners/ 
lessors  of  airplanes  td  have  a  role  in  the 
compliance  process  v  ould  have  a 
negative  impact  on  the  economic  health 
and  competitiveness  i)f  those  operators 
that  lease  large  perceitages  of  their 
fleets.  These  same  co  nmenters  also 
suggest  that  allowing  the  o|>erators  to 
make  the  decisions  c(  nceming  which 
airplanes  to  ebminate  puts  the  leasing 
companies  in  the  posi  tion  of  having  their 
business  destiny  in  t}i  e  hands  of  others. 
Smne  commenters  ex  jress  concern  that 
the  economic  analysi  i  in  the  NPRM  did 
not  include  the  econo  nic  impact  of  the 
proposed  phaseout  or  the  leasing 
industry.  The  non-ope  rator  commenters 
contend  that  owners/  essors  should 
receive  the  same  com  ideration  as 
operators  in  the  final  -ule,  and  that  a 
final  rule  cannot  be  Iqgally  issued  unless 
the  FAA  has  ensured  Ithat  it  is  equitable. 

Some  comments  pr  tpose  that  the 
leasing  companies  an  j  owners — and  not 
the  operators — be  the  parties 
exclusively  responsible  for  compliance 
with  the  statute  and  the  rule  because 
their  interests  will  no  otherwise  be 
protected.  They  conte  nd  that  operators 
merely  perform  the  m  ;chanical  function 


of  operating  the  airplane  and  that  the 
operators  have  no  legal  obligation  to 
purchase  and  install  noise  abatement 
retrofit  equipment  on  leased  airplanes. 

Comments  were  also  received 
supporting  the  concept  of  operator- 
based  compliance.  Several  commenters 
state  that  the  operators  should  be  solely 
responsible  for  compliance  because  the 
statute  specifically  refers  to  the 
operations  of  airplanes.  These 
commenters  assert  that  the  owners/ 
lessors  will  be  able  to  protect  their 
interests  during  the  compliance  period. 
They  are  also  not  persuaded  that  Option 
3  would,  in  fact,  provide  the  stated 
benefits  or  that  it  can  be  administered 
readily.  A  commenter  specifically  states 
that  leasing  companies  should  receive 
no  other  benefits  from  this  rulemaking 
that  would  further  increase  the 
operating  costs  of  carriers. 

The  joint  submission  asserts  that  the 
FAA  violated  section  9308(c)  of  the 
statute,  which  requires  the  FAA  to 
consider  competition  and  the  ability  to 
achieve  capacity  growth,  by  ignoring  the 
existence  and  interests  of  the  leasing 
industry.  It  asserts  that  continuing  the 
current  level  of  competition  in  the 
airline  industry  depends  on  the 
existence  of  a  strong,  healthy  leasing 
industry.  These  commenters  also  assert 
that  because  the  FAA  had  failed  to 
consider  the  leasing  industry,  the 
economic  analysis  was  "fatally  flawed" 
and  must  be  substantially  revised  before 
the  final  rule  is  issued.  "lliey  propose 
that  a  limited  non-operator  credit 
system  be  included  in  the  final  rule. 
Such  a  system  would  allow  non- 
operator  owners  to  generate  a  limited 
number  of  credits  for  Stage  2  airplanes 
registered  in  their  name  that  they  certify 
to  the  FAA  have  been  converted  to  meet 
Stage  3  requirements. 

Final  Rule:  The  final  rule  specifies 
that  operators  are  the  parties 
responsible  for  complying  with  the 
statute  and  the  regulation.  This  decision 
is  based  on  the  FAA's  interpretation  of 
the  statute  and  the  history  of  part  9l  and 
other  FAA  rules. 

In  setting  the  prohibition  on  the 
operation  of  Stage  2  airplanes,  the 
statute  specifically  focuses  on  the 
operation  by  any  person  rather  than  on 
the  owi>ership  of  an  airplane.  Nowhere 
does  the  statute  prohibit  the  ownership 
of  Stage  2  airplanes  nor  would  such 
action  be  consistent  with  the  underlying 
purpose  of  the  statute — the  lessening  of 
noise  through  the  gradual  elimination  of 
Stage  2  operations.  The  final  rule 
language  tracks  the  statute  by  regulating 
Stage  2  operators. 

The  final  rule  language  is  also 
consistent  with  the  manner  in  which  the 
FAA  has  handled  all  its  rules  dealing 


with  the  operations  of  aircraft.  Such 
rules  are  imposed  on  the  operator  of  the 
aircraft  rather  than  the  owner  for 
several  reasons.  First,  the  FAA  has  a 
direct  relationship  and  regular  contact 
with  the  operator.  Second,  the  operator 
is  an  easily  defined  entity.  Both  of  these 
facts  support  the  third  reason  for 
adoption  of  an  operator-based  rule 
which  is  the  enforceability  of  the  rule. 
Airplane  ownership  can  be  a  highly 
complex  financial  arrangement 
invoKing  individuals,  groups  of 
individuals,  or  corporations  with  which 
the  FAA  has  little  or  no  regular  contact, 
and  over  which  the  FAA  has  limited 
direct  authority.  Finally,  there  would  be 
additional  costs  for  monitoring  a 
complex,  non-operator  rule  given  the 
fact  that  there  would  be  a  significantly 
larger  pool  of  individuals  subject  to  the 
rule. 

Another  basis  for  the  FAA's  decision 
not  to  adopt  an  owner -based  final  rule  is 
the  questions  resulting  from  the  lack  of 
information  in  this  area.  The  FAA  is  not 
prepared  to  determine  who  is  the  owner 
for  purposes  of  this  rule  if  there  is  a 
dispute  between  parties.  Furthermore,  it 
is  practically  impossible  for  the  FAA  to 
verify  from  pubhcly  available  or 
commenter-provided  information  the 
economic  harm  that  the  commenters 
allege  will  result  from  this  operator- 
based  rule.  It  also  is  practically 
impossible  for  the  FAA  to  determine  the 
owner/investor  configuration  for  each 
airplane,  know  their  financial 
circumstances,  and  determine  how  those 
financial  circumstances  would  be 
affected. 

The  FAA  is  also  convinced  that  the 
symbiotic  relationship  between  owners 
and  operators  will  act  to  balance  the 
interests  of  each  in  the  negotiation  of 
airplane  leases.  The  oonaddition  rule 
prohibition  against  new  leases  of 
foreign-owned  Stage  2  airplanes  also 
protects  the  market  for  U.S.-owned  and 
leased  airplanes. 

Finally,  the  FAA  is  concerned  that  if 
such  a  rule  wf>re  adopted  with  the  above 
enforcement  weaknesses,  local  airports 
would  question  its  efficacy  and  take 
more  aggressive  steps  to  impose  their 
own  local  restrictions.  In  addition,  since 
such  local  rules  would  be  directed 
toward  operators,  it  would  ensure 
significant  differences  between  federal 
and  local  rules  and  defeat  any  alleged 
protection  to  the  own««  offered  by  the 
adoption  of  such  a  final  rale  on  a  federal 
level. 

Waivers 

Comments  concerning  waivers  fell 
into  two  categories.  Several  commenters 
request  that  the  final  rule  include 
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provisions  for  waivers  from  the  interim 
compliance  requirements  of  the 
phaseout  schedule.  Other  comments 
concerned  the  FAA's  statements  in  the 
preamble  regarding  waivers  from  the 
comphance  date  that  are  provided  for 
by  the  statute.  The  two  waiver 
provisions  are  discussed  separately 
below. 

Waivers  From  Interim  Compliance 
Requirements 

NPRM:  The  proposed  rule  did  not 
include  any  separate  provisions  for 
waivers  from  the  interim  compliance 
requirements. 

Comment:  Several  commenters  note 
that  it  is  unrealistic  to  presume  that 
there  will  not  be  circumstances  that 
prevent  an  operator  from  complying 
fully  with  an  interim  compliance 
requirement.  Commenters  request  that  a 
separate  provision  be  included  in  the 
final  rule  and  that  the  criteria  under 
which  such  waivers  will  be  granted  be 
stated  clearly. 

Final  Rule:  The  FAA  agrees.  The  lack 
of  8  separate  waiver  provision  in  the 
NPRM  did  not  mean  that  the  FAA  did 
not  foresee  circumstances  under  which 
relief  from  the  interim  requirements 
might  be  in  the  public  interest  The  FAA 
is  persuaded,  however,  that  orderly 
compliance  with  this  rule  warrants  its 
own  waiver  procedure  with  application 
and  approved  criteria  defined  in 
advance.  Section  91.871  has  been  added 
to  include  such  provisions. 

The  existence  of  a  waiver  provision 
should  not  be  viewed  as  an  automatic 
entitlement  to  relief  from  an  interim 
compliance  requirement  Waivers  will 
be  granted  only  after  consideration  of 
these  and  other  criteria:  (1)  The  balance 
sheet  and  cash  flow  position  of  the 
applicant;  (2)  the  current  composition  of 
the  applicant's  fleet  (3]  the  applicant's 
plans  and  activities  for  fleet 
modiHcation,  including  its  good  faith 
efforts  to  comply  with  the  transition 
rules;  (4)  the  applicant's  delivery 
position  with  regard  to  new  airplanes  or 
noise  abatement  equipment;  and  (5]  the 
effect  on  competition  if  such  a  waiver  is 
granted.  It  is  anticipated  that  waivers 
will  be  granted  if  an  operator  is  able  to 
show  that  compliance  with  the  interim 
requirement  is  financially  onerous  given 
its  economic  status  when  compliance  is 
due,  physically  impossible  because  of 
equipment  availability  and  delivery 
schedules,  infeasible  because  noise 
reduction  technology  has  not  been 
certificated  for  the  airplanes  under 
consideration  for  a  waiver,  or  that  it 
would  have  an  adverse  effect  on 
competition  or  on  service  to  small 
communities. 


All  applications  will  be  considered 
under  the  standards  of  good  faith  efforts 
of  the  operator  to  achieve  compliance 
with  the  interim  requirements  and 
whether  a  grant  of  the  waiver  would  be 
in  the  public  interest.  Interim 
compliance  waivers  will  be  granted  only 
for  the  period  of  time  necessary  for 
compliance  by  the  individual  operator, 
and  in  no  case  beyond  the  next  interim 
compliance  date.  To  gain  waiver  relief 
from  a  later  interim  compliance  date,  an 
operator  would  have  to  reapply. 

Comment:  Many  groups  of  noise- 
affected  citizens  request  that  any 
application  for  waivers  be  made  subject 
to  public  process. 

Final  Rule:  The  FAA  agrees.  The 
process  of  granting  waivers  is  an 
integral  part  of  rulemaking  and  the 
participation  of  the  pubUc  is  inherent. 
To  this  end,  the  final  rule  contains  a 
provision  that  a  notice  of  an  application 
for  a  waiver  from  any  interim 
compliance  requirement  will  be 
published  in  the  Federal  Register  and  be 
open  for  public  comment.  Unless  the 
Secretary  determines  otherwise,  a 
minimum  of  14  days  will  be  given  for 
public  comment. 

Waivers  from  the  Final  Compliance 
Date 

NPRM:  The  NPRM  provided  for 
waivers  from  the  final  compliance  date 
in  accordance  with  section  9308(b)  of 
the  statute.  The  statute  limits  the 
availability  of  such  waivers  to  U.S.  air 
carriers,  and  sets  out  criteria  to  be 
followed,  including  the  requirement  that 
any  grant  of  a  waiver  must  be  in  the 
public  interest.  The  statute  also  requires 
that  in  evaluating  a  request  for  a  waiver 
from  the  final  compliance  date,  the 
Secretary  consider  the  effect  of  granting 
a  waiver  on  competition  in  the  air 
carrier  industry  and  on  small  community 
air  service.  Finally,  the  statute  provides 
for  the  conditions  and  time  period  under 
which  a  U.S.  air  carrier  may  Hie  for  such 
a  waiver. 

Comment'  Several  commenters  object 
to  the  provision  allowing  waivers  from 
the  final  comphance  date,  and  state  that 
it  should  be  deleted  and  perhaps 
replaced  with  some  other  incentive. 
Commenters  were  in  general  agreement 
that  some  standards  for  the  waivers 
should  be  defined,  and  some  request  a 
definition  of  public  interest. 

An  operator  reads  the  existence  of  the 
waiver  provision  in  the  statute  to  mean 
that  waivers  should  be  automatic  if  the 
statutory  criteria  are  met.  Another 
commenter  considers  the  FAA's 
interpretation  too  restrictive,  indicating 
that  the  waiver  should  be  automatic  and 
negotiable  with  the  FAA.  An 
organization  of  operators  states  that  the 


waiver  provision  should  not  go  beyond 
the  words  of  the  statute.  Some  members 
of  Congress  state  that  the  NHlM's 
expectation  that  waivers  will  be  granted 
only  in  exceptional  circumstances  (as 
where  a  carrier  indicates  that 
compliance  with  a  fmal  [>haseout  date 
would  wreak  "fmancial  havoc")  is 
contrary  to  Congressional  intent  and 
unnecessarily  burdensome. 

A  group  of  citizens  concerned  about 
airplane  noise  states  that  the  waiver 
should  be  strictly  limited,  and  that  to 
read  the  statute  otherwise  would  inhibit 
the  effectiveness  of  any  phaseout. 
Another  group  states  that  an 
unrestricted  4-year  waiver  from  a  7-year 
phaseout  is  excessive.  The  noise- 
affected  public  generally  urges  the  FAA 
to  caution  operators  that  the  December 
31, 1999,  phaseout  date  remains  as  the 
statutory  mandate,  and  that  the 
operators  should  not  tailor  their  plana 
on  the  basis  of  a  presumed  waiver  and 
an  "actual"  phaseout  date  of  2003.  A 
group  is  concerned  that  the  problems 
experienced  during  the  phaseout  of 
Stage  1  airplanes  will  be  repeated,  and 
suggests  that  every  applicant  for  a 
waiver  be  required  to  submit  a  cost- 
benefit  analysis  to  support  its  request.  A 
locality  requests  that  waiver  applicants 
be  held  to  the  same  burden  of  proof 
imposed  on  airport  operators  that  wish 
to  impose  operating  restrictions,  which 
was  proposed  under  a  separate 
rulemaking.  Other  commenters  request 
that  the  waiver  provision  restrict 
operations  at  airports  with  more 
progressive  noise  goals,  that  the  number 
of  Stage  2  operations  permitted  under 
waivers  be  restricted,  and  that  the 
approval  of  airports  served  by  a  carrier 
seeking  a  waiver  be  a  condition  to  a 
grant.  Another  commenter  suggests  that 
the  application  date  for  a  waiver  be 
moved  to  January  1, 1995. 

Most  of  the  noise-affected  citizens 
and  airports  state  that  the  waiver 
process  should  be  public,  with  notice  of 
requests  for  waivers  published  and  up  to 
180  days  provided  for  public  comment. 

Final  Rule:  The  waiver  from  the  final 
compliance  date  is  statutory  and  must 
be  a  part  of  the  final  rule.  The  FAA  has 
not  changed  its  basic  position  from  the 
NPRM  that  waivers  from  the  final 
compliance  date  will  not  be  automatic. 
The  FAA  agrees  that  operators  should 
be  cautioned  to  plan  for  the  final 
compliance  date:  if  the  Congress  did  not 
intend  the  cessation  of  Stage  2 
operations  in  the  contiguous  United 
States  by  December  31, 1999.  that 
provision  would  not  appear  in  the 
statute.  The  FAA  intends  the  statutory 
waiver  provision  to  be  a  relief  valve 
against  unforeseen  economic  and  supply 
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circumstances  to  b;  determined  based 
on  the  circumstanc  es  of  the  individual 
operators  at  the  tir  le.  "Automatic" 
waivers  cannot  prqvide  for  unique 
circumstances.  Sin^ilarly,  the  length  of  a 
waiver  from  the  firal  compliance  date 
will  be  determined  by  the  circumstances 
of  the  individual  a|  plicant.  The 
December  31,  2003,  statutory  waiver 
deadline  is  an  outs  de  limit,  not  a  4-year 
extension  that  has  no  basis  in  the 
individual  circums  ances  that  warrant 
the  grant  of  a  waiv  >r. 

The  FAA  agrees  that  more  definitive 
waiver  criteria  are  needed  if  compliance 
is  to  be  effected  in  an  orderly  fashion. 
The  statute  indicat  >s  that  a  waiver  may 
be  granted  only  if  t  le  Secretary  finds 
that  a  grant  would  )e  in  the  public 
interest.  No  attempt  will  be  made  to 
define  "public  inteiest"  here.  The 
Department  of  Transportation  and  the 
FAA  are  familiar  v\  ith  the  public  interest 
standard  as  a  measure  of  evaluating  a 
request  for  an  exemption  or  waiver  from 
many  regulations  aid  recognize  that  a 
critical  component  of  the  standard  is 
based  on  the  circur  istances  that  exist  at 
the  time  a  waiver  i!  requested.  The  FAA 
will  not  at  this  time  attempt  to  define 
the  economic  or  lo;  istical  circumstances 
that  would  affect  t)  e  public  interest 
standard  as  it  will  i  leed  to  be  applied 
when  an  air  carrier  applies  for  a  waiver 
from  the  final  compiliance  date. 

In  considering  thi  t  requests  for 
waivers  from  interi  n  compliance 
requirements,  the  S  jcretary  was  able  to 
identify  circumstances  under  which 
those  waivers  woul  d  most  likely  be 
granted,  and  the  Secretary  intends  to 
include  similar  crit(  ria  in  considering 
requests  for  waiver  j  from  the  final 
compliance  date.  V\  ere  wholesale  grants 
of  waivers  anticipa  :ed  by  the  statute,  it 
is  doubtful  that  the  statute  would  so 
specifically  direct  t  le  Secretary's 
attention  to  the  effe  ct  of  a  grant  on 
competition  in  the  industry  as  one  of  the 
two  waiver  considerations  that  the 
Secretary  must  address,  for  competition 
would  not  be  affect  ed  if  every  carrier 
could  get  a  waiver  i  mce  the  85  percent 
threshold  were  met 

The  FAA  agrees  i  hat,  as  with  waivers 
from  the  interim  compliance 
requirements,  the  p  jblic  should  be 
notified  of  an  air  ca  rrier's  application  for 
a  waiver  from  the  f  nal  compliance  date 
and  be  given  an  op]  (ortunity  to 
comment.  The  stati  te  makes  no 
provision,  however  for  the  approval  of 
waivers  by  any  airj  ort  served  by  an 
individual  carrier,  r  or  the  imposition  of' 
a  burden  of  proof  on  applicants  similar 
to  that  proposed  elsewhere  for  airport 
operators  that  wish  to  adopt  operating 
restrictions.  The  Ffl  A  cannot  extend  the 


statute  to  include  such  provisions.  The 
commenter  that  suggests  moving  the 
application  date  for  waivers  provided  no 
explanation  as  to  how  this  would 
facilitate  a  reduction  of  Stage  2 
airplanes.  Moreover,  the  application 
date  is  set  by  the  statute  and  cannot  be 
changed  by  the  FAA. 

Stage  3  Percentage  Provision 

NPRM:  The  proposed  rule  contained  a 
provision  that  would  allow  an  operator 
to  discontinue  compliance  with  the 
phaseout  requirements  once  the 
operator  achieved  and  maintained  a 
fleet  that  consisted  of  65  percent  Stage  3 
airplanes.  That  provision  was  proposed 
as  §  91.805(d)(3). 

Comments:  Aji  operator  states  that  it 
does  not  understand  the  NPRM 
provision  that  addresses  the 
applicability  of  the  rule  to  operators  that 
have  achieved  a  85  percent  Stage  3  fleet 
mix.  Other  commenters  contend  that  the 
allowance  would  serve  only  the  largest, 
financially  healthy  carriers  and  allow 
them  to  operate  as  many  Stage  2 
airplanes  as  they  want  as  long  as  a 
sufficient  number  of  Stage  3  airplanes 
were  added  to  retain  the  fleet  mix. 

Final  Rule:  This  provision  is  removed 
from  the  final  rule.  It  was  originally 
proposed  so  that  no  operator  that  was 
phasing  out  Stage  2  airplanes  would  be 
forced  to  phase  out  more  than  necessary 
to  meet  the  statutory  requirement  to 
apply  for  a  waiver  of  the  final 
compliance  date.  The  provision  had  no 
time  expectation,  as  thought  by  the 
commenting  operator. 

The  adoption  of  the  optional  fleet  mix 
method  of  compliance  obviates  the  need 
for  this  provision.  For  those  operators 
that  use  the  Stage  2  reduction  method  to 
comply,  the  waiver  provisions  included 
in  the  final  rule  are  available  to  address 
the  circumstances  of  operators  on  a 
case-by-case  basis. 

Annual  Progress  Reports 

NPRM:  The  proposed  rule  required 
carriers  to  submit  to  the  FAA  annual 
phaseout  progress  reports  within  45 
days  after  the  end  of  each  calendar 
year.  The  reports  were  to  include  the 
airplanes  included  in  the  carrier's  base 
level,  any  additions  made  to  the  base 
level,  any  Stage  2  airplanes  acquired 
from  another  U.S.  operator,  the  carrier's 
progress  towards  compliance  with  the 
interim  schedule  and  the  final 
compliance  date,  and  the  carrier's 
current  plan  to  meet  the  interim 
compliance  schedule  and  the  final 
compliance  date.  Similar  information 
would  be  required  from  foreign  air 
carriers. 

Comment:  The  commenters'  primary 
concern  is  the  confidentiality  of  the 


reports.  Many  commenters  state  that  the 
information  submitted  will  be 
proprietary.  These  commenters  suggest 
that  the  reports  be  held  for  48  months 
and  not  be  subject  to  Freedom  Of 
Information  Act  requests  or  otherwise 
be  made  available  to  the  public. 

Final  Rule:  Much  of  the  information 
required  by  annual  reports  is  not 
considered  to  be  proprietary.  The  FAA 
will  consider  specific  requests  that 
certain  information  identified  by  the 
operator  be  held  in  confidence. 

Comment:  A  commenter  suggests  that 
reports  be  submitted  at  6-month 
intervals  rather  than  annually. 

Final  Rule:  Annual  reports  are 
mandated  by  the  statute,  and  the  FAA 
does  not  foresee  any  use  for  information 
submitted  at  6-month  intervals. 
Additional  reports  would  add  to  the 
administrative  costs  of  the  rule  with  no 
corresponding  benefit. 

Comment:  The  commenters  generally 
agree  that  the  information  proposed  to 
be  submitted  in  the  annual  progress 
reports  is  appropriate.  A  commenter 
states  that  the  FAA  requests  too  much 
information  and  that  only  plans  for 
compliance  with  the  next  interim  date 
should  be  required.  This  commenter 
contends  that  carriers  would  be 
precluded  from  making  plans  to 
incorporate  new  technologies  with 
respect  to  later  compliance  dates  if  the 
reports  are  to  cover  the  entire 
compliance  period. 

Final  Rule:  The  final  rule  requires 
annual  reports  to  include  the  operator's 
expected  plans  for  meeting  the  interim 
compliance  schedule  and  the  final 
compliance  date.  The  information 
requested  is  essential  to  the  effective 
monitoring  of  compliance  with  this  rule. 
It  should  be  understood  that  the  plans 
can  be  revised  by  an  operator  for  any 
reason  at  any  time.  Because  the  reports 
will  be  submitted  annually,  any  changes 
from  previous  annual  reports  that  reflect 
new  plans,  new  availability  of 
technology,  or  changing  circumstances 
must  be  incorporated. 

Comment:  Some  airport  operators 
indicate  that  they  would  prefer  to  see  an 
annual  report  listing  the  number  of 
operations  of  Stage  2  airplanes  at 
individual  airports  rather  than  the 
number  of  Stage  2  airplanes  a  carrier 
has  in  its  fleet. 

Final  Rule:  The  annual  report  required 
by  the  statute  and  regulations  will  be 
used  to  show  an  individual  operator's 
compliance  with  the  phased  elimination 
of  its  Stage  2  airplanes,  not  its  operation 
of  Stage  2  airplanes  at  an  individual 
location.  The  FAA  cannot  justify  the 
im{\osition  of  the  cost  to  operators  to 
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tabulate  such  information  when  the 
FAA  has  no  need  for  such  information. 

Discussion  of  Comments — Regulatory 
Impact  Analysis 

NPRM:  The  NPRM  Regulatory  Impact 
Analysis  (explored  the  costs  and  benefits 
of  requiring  the  operational  phaseout  of 
all  Stage  2  airplanes  by  December  31, 
1999.  It  quantified,  to  the  extent 
practicable,  estimated  costs  and 
benefits  of  sections  9308  and  9309  of  the 
statute,  and  the  regulations  proposed 
thereunder,  to  the  private  sector, 
consumers.  Federal,  State,  and  local 
governments.  The  FAA  estimated  that 
the  proposed  rule  would  have  minimal 
impact  on  international  trade  and  small 
entities. 

Costs 

Comment:  Several  communters, 
especially  air  cargo  carriers,  argue  that 
the  25-year  life-cycle  used  in  the 
economic  calculations  is  too  low  and 
not  a  realistic  representation  of  an 
airplane's  useful  life.  One  commenter 
argues  that  cargo  airplanes  age  at  a  rate 
two  and  a  half  times  slower  dian 
passenger  airplanes  due  to  the  reduced 
number  of  flight  hours  per  day.  This 
commenter  states  that  cargo  carriers  use 
their  airplanes  less  extensively  than 
passenger  air  carriers.  This  commenter 
as  well  as  others  suggest  that  the  life  of 
airplanes  should  be  based  on  usage 
rather  than  age. 

Final  Rule:  The  FAA  retains  the  25- 
year  life-cycle  in  the  Hnal  rule  because  it 
is  based  on  an  age  profile  of  existing 
industry  airplanes.  In  January  1991,  the 
domestic  fleet  airplane-age  profile 
showed  that  only  4  percent  of  air 
carriers'  airplanes  exceeded  25  years  of 
age,  while  the  average  age  was  18  years. 
The  FAA's  review  of  75  percent  of  all- 
cargo  carriers'  airplanes  indicates  that 
the  average  age  is  19  years.  Thus,  based 
on  those  averages,  the  FAA  contends 
that  the  25-year  life-cycle  is  realistic  for 
the  purposes  of  comparison  and  analysis 
of  the  final  rule. 

However,  the  FAA  is  concerned  about 
whether  the  chosen  scenarios  would 
have  been  di^erent  if  a  30-year  life  for 
airplanes  were  assumed,  and  thus  has 
included  a  cost  sensitivity  estimate  for 
the  30-year  life  in  the  final  cost  analysis. 
Based  on  the  fact  that  some  air  carriers 
have  been  experiencing  a  shortage  of 
capital,  there  may  by  a  brief  period 
when  the  25-year  life  cycle  assumption 
would  not  be  appropriate.  This  situation 
is  expected  to  pass  because  the  Gulf 
war  has  ended  and  the  U.S.  economy  is 
recovering  from  the  recent  recession. 
Therefore,  while  the  FAA  is  concerned 
about  the  near-term  economic 
circumstances  of  the  industry,  its  long- 


term  viability  is  not  expected  to  be 
affected. 

Comment  A  commenter  asserts  that 
the  cost  of  the  proposed  rule  is  $90 
billion.  This  estimate  differs 
considerably  with  the  FAA's  high-end 
estimate  of  $5.7  billion.  This  disparity 
arises  primarily  in  the  estimation  of  the 
per-seat  airplane  cost.  This  commenter's 
average  per-seat  cost  for  1990  is  $259,000 
with  a  range  from  $200,000  to  $300,000 
(the  FAA  per-seat  costs  range  from 
$186,000  to  $198,000). 

Final  Rule:  The  FAA  disagrees  with 
the  asserted  cost.  This  commenter  uses 
data  for  airplanes  ordered  during  1990  to 
support  its  argument.  Because  much  of 
the  replacement  cost  will  be  incurred 
later  in  this  decade,  the  costs  of  those 
replacements  must  be  discounted  back 
to  the  present.  This  commenter's  cost 
estimate  uses  no  discounting  of  future 
costs  and  reflects  the  time  uf  airplane 
delivery.  Hence,  the  price  of  the  airplane 
includes  a  compounded  inflation  rate  for 
the  years  between  the  order  and 
delivery.  The  FAA  costs  represent  the 
price  paid  for  airplanes  delivered  in  1988 
as  inflated  to  1990  dollars.  This 
commenter's  estimate  of  $90  billion 
attributes  all  of  the  normal  airplane 
replacement  costs  to  Stage  2  phaseout 
costs.  Approximately  two-thirds  of  this 
commenter's  cost  estimate  represents 
normal  replacement  costs. 

Comment:  Some  commenters  want 
added  flexibility  from  the  costs  imposed 
by  the  compliance  schedules  as  noted  in 
the  NPRM. 

Several  commenters  ask  for  more 
leniency  because  of  the  current  poor 
financial  condition  of  domestic  airlines. 
Some  suggest  establishing  a  schedule 
with  built-in  slippage  or  compliance 
delays. 

Final  Rule:  The  final  rule  allows 
operators  a  choice  of  compliance 
methods.  The  final  rule  takes  into 
consideration  benefits  to  the  public  and 
the  cost  impact  on  the  airline  industry's 
financial  health.  To  provide  additional 
flexibility  for  carriers,  the  final  rule 
provides  for  carry-forward  compliance 
credits  and  a  waiver  from  interim 
compliance  requirements. 

Comment  Several  commenters 
criticize  the  inclusion  of  noise 
abatement  retrofit  equipment  in  the 
Regulatory  Impact  Analysis  because 
FAA-certificated  noise  abatement 
retrofit  equipment  is  currently  not 
available  for  some  airplanes  in  their 
fleets.  Another  commenter  points  out 
that  noise  abatement  retrofit  equipment 
creates  additional  costs  resulting  from 
fuel  and  load  penalties. 

Final  Rule:  The  FAA  expects  to  certify 
noise  abatement  retrofit  equipment  for 
most  existing  Stage  2  airplane  models  in 


the  near  future,  thus  allowing  airlines  to 
meet  the  requirements  of  the  final  rule 
without  replacing  airplanes.  The  FAA 
views  the  inclusion  of  noise  abatement 
retrofit  equipment  information  in  the 
economic  analysis  as  appropriate.  When 
compared  to  replacing  airplanes  or 
airplane  engines,  the  FAA  considers 
hushkit  retrofit  equipment  to  be  the  least 
costly  alternative  for  Stage  3  conversion. 
The  Regulatory  Impact  Analysis 
calculates  the  cost  impact  of  phasing  out 
Stage  2  airplanes,  phasing  in  Stage  3 
airplanes,  and  the  statute.  A  summary  of 
that  analysis  is  included  in  this 
document. 

Comment  Some  commenters  state 
that  the  10  percent  discount  rate  that  the 
FAA  uses  to  calculate  the  present  value 
of  the  costs  is  incorrect.  The 
commenters  state  that  it  is  not 
appropriate  to  use  the  10  percent  rate 
when  analyzing  the  costs  imposed  on 
the  private  sector.  One  commenter 
stated  that  using  a  high  (10  percent] 
discount  rate  understates  the  rule  cost. 

Final  Rule:  Pursuant  to  Circular  No. 
A-94  of  the  Office  of  Management  and 
Budget  (OMB),  Federal  agencies  are 
required  to  use  a  10  percent  discount 
rate  when  evaluating  costs  incurred  over 
time.  Agencies  must  also  evaluate  a 
rule's  benefits  using  the  same  10  percent 
discount  rate. 

Comment  An  airline  asserts  that 
waivers  from  the  1999  final  compliance 
dale  should  be  automatic  if  an  airline 
achieves  an  85  percent  reduction  to  its 
Stage  2  baseline  fleet.  This  commenter 
states  that  the  waiver  will  reduce  costs 
by  eliminating  of  unnecessary 
investment  decisions. 

Final  Rule:  The  FAA's  cost  analysis 
assumes  that  no  waivers  will  be 
grunted,  and  thus  overstates  the  costs  to 
the  extent  waivers  are  given.  Waiver 
applications  will  be  evaluated  on  an 
individual  basis.  To  the  extent  that 
applicants  meet  certain  criteria,  waivers 
will  be  granted.  The  individual 
circumstances  that  will  be  required  to 
obtijin  a  waiver  cannot  be  estimated 
effectively,  and  thus  cannot  be  included 
in  the  cost  analysis. 

Benefits 

Comment  Many  comments 
addressing  the  benefits  of  the  proposed 
rule  are  of  a  general  nature.  Some 
commenters  assert  that  the  proposed 
rule  provides  no  significant  benefits.  A 
commenter  states  that  few  people  will 
benefit  from  the  interim  compliance 
schedule.  This  commenter  claims  that 
these  benefits  are  less  than  the  costs  of 
the  proposed  rule. 

The  joint  submission  uses  this  same 
argument  of  limited  benefits  until  1999 
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as  support  for  its  ac^vocation  of  a  fleet 
mix  alternative.  While  the  joint 
submission  acknow  edges  tliat  there  are 
benefits  for  propert  r  values,  the  number 
of  citizens  affected  )y  noise,  and  the 
possibility  of  fewer  local  restrictions,  it 
also  insists  that  under  no  circumstances 
do  such  benefits  ou  weigh  the  costs 
associated  with  the  rule. 

A  commenter  stal  es  that  the 
realization  of  certaii  benefits  of  an  all 
Stage  3  fleet  is  depoident  upon  local 
government  actions  to  secure  proper 
land  use  in  an  airpo  rt's  vicinity.  This 
commenter  recogni:  es  that  the  FAA  can 
address  these  benefits  but  cannot 
control  actions  to  achieve  the  economic 
gains.  An  air  cargo  operator  recognizes 
some  additional  benefits  of  the  Stage  2 
phaseout  that  go  bevond  airplane 
replacement  or  mocjfication,  including 
the  eftmination  of  potential  exposure  to 
future  noise  and  emissions  regulations, 
deferral  of  airplane  {purchases,  improved 
dispatch  reliability  based  on  engine 
reliability,  improve4  equity  in  a  re- 
engined  airplane,  aild  improved  payload 
performance.  Sever  il  members  of 
Congress  comment  hat  a  cost-benefit 
approach  based  on  quantities  often 
discriminates  againpt  the  environmental 
concerns.  These  reflresentatives  state 
that  the  FAA's  calci  ilations 
underestimate  the  ii  nportance  of 
reduced  noise  to  an  airport's  neighbors. 

Final  Rule:  In  res  )onse  to  wide- 
ranging  comments  c  n  the  determination 
of  the  benefits  of  th »  final  rule,  the  FAA 
notes  that  Congress ,  in  passing  the 
Airport  Noise  and  C  lapacity  Act  of  1990, 
determined  that  the  overall  benefits  of 
the  transition  to  an  all  Stage  3  fleet  by 
the  year  2000  excee  1  the  costs.  The  FAA 
quantified  the  bene  its  of  the  rule  to  its 
best  ability  and  as  |  iracticable  as 
required  by  OMB.  QMB  requires  under 
Executive  Order  12291  that,  the  FAA 
provide  "a  descript  on  of  the  potential 
benefits  of  the  rule,  including  an 
evaluation  of  effect  >  that  cannot  be 
quantified  in  monetary  terms." 

Comment:  A  cominenter  raises 
specific  concerns  about  the  use  of 
property  value  variation  to  determine 
the  benefits  of  the  ^tage  2  phaseout. 
This  commenter  takes  issue  with  the 
FAA's  assertions  that  for  every  decibel 
decrease  in  airplane  noise  there  is  a 
corresponding  one-naif  percent  increase 
in  property  values,  while  this 
commenter  views  tjiis  inverse 
relationship  as  "cotvenient",  they  see 
no  basis  in  fact.  Several  commenters 
claim  that  the  propi  irty  value  studies 
cited  are  inconclusive.  Some  discredit 
the  studies  as  beinj  too  old,  while  others 
state  that  a  recentl; '  conducted  study 
deserved  more  atte  ition.  A  commenter 


representing  municipalities  states  that 
the  highly  simplified  formula  for 
measurement  of  changes  in  real  estate 
values  mentioned  in  the  NPRM  is  not 
sufficiently  grounded  in  scientifically  or 
economically  acceptable  methodology  to 
be  given  significant  weight  in  the 
implementation  of  the  important 
national  policy  under  consideration 
here.  Another  commenter  proposes 
eliminating  all  of  the  estimated  benefits 
resulting  from  an  increase  in  residential 
property  values  quoted  in  the  NPRM 
preamble.  The  commenters  did  not 
provide  an  alternative  method  of 
calculating  a  quantitative  measure  of  the 
expected  property  value  benefits.  The 
FAA  is  still  convinced  that  the 
information  provided  is  useful  in 
understanding  the  ejects  of  the  final 
rule. 

Final  Rule:  The  analysis  represents  an 
attempt  to  provide  the  public  and 
government  officials  with  a  nationwide 
quantitative  estimate  of  some  of  the 
expected  property  value  benefits  of  this 
final  rule  over  an  extended  period  of 
time,  within  the  limitations  of  available 
data.  The  FAA  acknowledges  that 
property  values  may  not,  in  the  case  of 
specific  properties,  always  increase  as 
noise  decreases.  This  generalized 
relationship  of  noise  and  property 
values  cannot  be  automatically  applied 
to  specific  communities  around  specific 
airports,  where  property  values  may  or 
may  not  be  affected  by  noise.  Each 
community  adjacent  to  an  airport  must 
be  studied  through  market  analysis  to 
determine  the  impact  that  noise  has  on 
property  values  in  the  area.  It  is  easily 
conceivable  that  being  located  near  an 
airport  would  increase  certain  property 
values  because  of  the  economic  stimulus 
of  air  commerce.  A  community's 
demographics  and  real  estate  activity 
reflect  the  quantitative  measure  of  real 
property  value. 

Comment:  Many  commenters  claim 
that  the  FAA's  Regulatory  Impact 
Analysis  lacks  a  critical  evaluation  of 
the  health  benefits  generated  by  the 
final  rule.  The  issue  was  controversial, 
with  some  commenters  alleging  adverse 
health  effect  due  to  noise  while  others 
questioned  whether  noise  degraded 
health  in  any  way. 

Final  Rule:  With  the  exception  of  the 
potential  of  noise-induced  hearing  loss 
at  severe  levels  of  noise  exposure,  there 
currently  is  no  sound  scientific  basis  for 
making  adequate  risk  assessments  of 
the  non-auditory  health  effects  of 
airplane  noise  in  airport  environs. 
Potential  non-auditory  health 
consequences  of  airplane  noise 
exposure  which  have  been  alleged 
include  birth  defects,  low  birth  weight. 


psychological  problems,  cancer,  stroke, 
hypertension,  and  cardiac  disorders 
such  as  myocardial  infarction  and 
cardiac  arrhythmia.  The  current  slate  of 
technical  knowledge  does  not  support 
an  inference  of  a  direct,  quantitative 
relationship  between  airplane  noise 
exposure  and  health  consequences. 
Current  findings,  taken  in  sum.  indicate 
only  that  further  rigorous  studies  are 
needed.  Therefore,  the  benefits  analysis 
does  not  assess  the  effects  of  noise 
reduction  on  health.  * 

Competitive  Impact 

Comment:  The  joint  submission  states 
that  the  draft  Regulatory  Impact 
Analysis  fails  to  make  a  meaningful 
appraisal  of  the  rule's  effect  on 
competition  in  the  airline  industry.  In 
particular,  the  commenters  claim  that 
the  analysis  failed  to  give  adequate 
consideration  to  the  effect  on  small  or 
financially  weak  carriers  and  the 
adverse  effects  on  fares  and  service. 
The  commenters  also  claim  that  reliance 
on  the  report  of  the  Secretary's  Task 
Force  on  Competition  in  the  U.S. 
Domestic  Airline  Industry  should  not  be 
the  basis  for  determining  the 
competitive  effect  of  the  final  rule.  The 
joint  submission  claims  that  the  report  is 
outdated  (based  on  data  from  1984-1988) 
and  was  never  intended  to  be  used  as  a 
predictor  of  future  competition  in  the 
U.S.  airline  industry. 

Final  Rule:  The  Regulatory  Impact 
Analysis  provides  a  general  and 
reasonable  assessment  of  the  potential 
effects  of  this  rule  on  competition  and 
on  large  and  small  airlines.  In  addition, 
the  Secretary's  report  thoroughly 
assesses  the  level  of  competition  in  the 
U.S.  airline  industry.  While  the  airHne 
industry  has  changed  since  1988.  the 
level  of  competition  in  the  industry  has 
not  changed  significantly.  The  major 
conclusions  in  the  Secretary's  report  are 
still  valid  today  and,  in  the  FAA's 
estimation,  will  continue  to  be  valid 
over  the  next  10  years.  More  current 
data  placed  in  the  docket  for  this  rule 
show  that  the  number  of  competitive 
markets  has  continued  to  increase. 

Comment  A  group  of  commenters 
asserts  that  the  FAA  used  outdated  and  ■ 
irrelevant  financial  data  and,  therefore, 
overestimated  the  industry's  ability  to 
cope  with  the  proposed  rule's  costs. 
They  also  assert  that  the  analysis 
imderestimated  the  degree  to  which 
individual  carriers  would  exit  airhne 
markets,  particularly  given  the  rule's 
disproportionate  impact  on  individual 
carriers. 

Final  Rule:  The  financial  data  used  in 
the  final  Regulatory  Impact  Analysis  is 
the  most  recent  and  credible  data 
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available  at  this  time.  The  financial  data 
contained  in  the  FAA's  Quarterly 
Industry  Review  (December  1990)  and 
Form  41:  User's  Guide — Financial  and 
Traffic  Statistics  for  U.S.  Certificated 
•Carriers  are  considered  to  be  very 
creditable  and  relevant  sources  of 
airline  financial  data. 

Comment:  Another  commenter 
questions  the  FAA's  use  of  the  DOT 
Competition  Study  (February  1990).  The 
commenter  claims  that  the  study  does 
not  establish  the  degree  of  concentration 
in  domestic  airline  markets  and  that  the 
study  lacks  significance  for  public  policy 
decision-making  in  competition. 

Final  Rule:  The  FAA  disagrees.  The 
draft  Regulatory  Impact  Analysis  merely 
referenced  a  conclusion  of  the  DOT 
Competition  Study  (Pricing,  Volume  1. 
page  2).  That  study  concludes  that  the 
fundamentally  competitive  nature  of  the 
industry  has  not  changed  in  recent 
years.  "The  proliferation  of  hub-and- 
spoke  systems  and  their  inherent 
stability  have  reduced  the  intensity  of 
price  competition  in  many  short-haul 
local  markets,  while  intensifying  the 
benefits  of  price  competition  for  the  vast 
majority  of  travelers. 

Comment-  A  number  of  commenters 
assert  that  the  proposed  rule  fails  to 
consider  that  the  national  hub-and- 
spoke  system  lacks  the  power  to 
discipline  or  control  regional  and  local 
markets.  This  is  particularly  true  for 
high  frequency  or  shuttle-type  service. 

Final  Rule:  The  FAA  disagrees.  The 
competition  section  contained  in  the 
analysis  for  the  proposed  rule  assumed 
that  regional  and  local  markets  would 
be  dictated  by  competitive  market 
forces,  not  the  hub-and-spoke  system. 
The  FAA  does  not  have,  nor  did  it 
receive  from  the  commenters,  sufficient 
information  that  would  lead  it  to  think 
otherwise. 

Comment  Several  commenters  state 
that  the  proposed  rule  would  cripple 
their  ability  to  expand  and,  in  some 
cases,  their  ability  to  maintain  low-fare 
air  service.  Other  commenters  state  that 
the  proposed  rule  is  unnecessarily 
inflexible,  and  that  it  is  contrary  to  the 
intent  of  Congress  that  compliance  with 
the  statute  be  achieved  through  a 
phasein  of  Stage  3  airplanes. 

Final  Rule:  The  FAA  acknowledges 
that  the  proposed  rule  would  restrict 
some  air  carriers'  ability  to  expand  more 
than  others.  Consequently,  the  FAA  has 
incorporated  more  flexibility  into  the 
final  rule.  The  flnal  rule  adds  additional 
flexibility  through  the  addition  of  carry- 
forward compliance  credits,  waivers 
from  the  interim  compliance 
requirements,  and  a  fleet  mix  percentage 
compliance  option. 


Comment:  Some  commenters  contend 
that  the  proposed  rule  would  cost  an 
inordinately  greater  percentage  of  the 
net  worth  of  the  smaller.  low-fare 
carriers  than  that  of  any  of  the  larger 
carriers.  After  the  FAA's  calculation  of 
present  value  cost  is  taken  into 
consideration,  three  low-fare  carriers 
have  a  remaining  net  worth  of  $117 
million.  Three  larger  carriers  will  have  a 
remaining  net  worth  approximating  $5.4 
billion.  This  is  a  45-foid  disparity. 

Final  Rule:  The  FAA  recognizes  that 
operators  of  Stage  2  airplanes  will  be 
affected  in  varying  degrees  by  this  rule. 
Overall,  the  FAA  expects  that  actual 
costs  will  be  less  than  those  cited 
because  the  cost  estimates  used  in  the 
draft  Regulatory  Impact  Analysis  are 
conservative  (high).  The  estimates  were 
based  on  the  worst-case  scenario  that 
all  Stage  2  airplanes  would  be  replaced 
rather  than  modified  to  meet  compliance 
by  less  costly  alternatives.  In  fact,  the 
FAA  anticipates  that  many  air  carriers, 
as  practicable,  will  install  noise 
abatement  retrofit  equipment. 

Comment'  According  to  a  commenter 
that  operates  Boeing  737-200  airplanes, 
the  proposed  rule  would  have  a  severe 
effect  on  its  ability  to  serve  its  markets. 
The  commenter  states  that  if  the 
proposed  rule  is  adopted,  these  markets 
would  be  the  first  to  suffer. 

Final  Rule:  As  stated  previously,  the 
proposed  rule  is  not  expected  to  have  a 
significant,  if  any,  impact  on  small  or 
nonhub  markets.  Those  air  carriers 
affected  by  the  final  rule  and  the  statute 
are  expected  either  to  replace  their 
Stage  2  airplanes  with  Stage  3  airplanes 
or  install  noise  abatement  retrofit 
equipment  Given  the  competitive 
market,  if  an  air  carrier  fails  to  replace 
Stage  2  airplanes  serving  smaller 
markets,  then  it  is  reasonable  to  assume 
that  such  services  would  be  provided  by 
another  air  carrier.  The  commenters  also 
failed  to  provide  any  evidence  that 
would  support  their  allegation  of  the 
severe  adverse  impact  on  its  markets  in 
question  as  well  as  those  for  other  air 
carriers'  markets. 

Regulatory  Flexibility  Determination 

Comment:  With  regard  to  the  impact 
of  the  proposed  rule  on  small  carriers 
and  those  with  few  U.S.  operations, 
some  of  the  airlines  comment  that 
waivers  from  the  interim  compliance 
requirements  should  be  considered  to 
give  small  carriers  some  added 
flexibility  in  meeting  the  December  31, 
1999.  deadline.  Such  waivers,  according 
to  the  comments  received,  would 
recognize  the  value  of  competition 
provided  by  small  carriers  and  address 
their  special  flnancial  needs. 


Final  Rule:  The  final  rule  contains  a 
mechanism  by  which  all  operators  may 
apply  for  waivers  from  interim 
compliance  requirements.  The  effect  of 
compliance  on  competition  and  an 
operator's  financial  status  are  among 
the  criteria  that  will  be  used  to  evaluate 
applications  for  such  waivers. 

Comment:  A  small  express  carrier 
indicates  that  it  is  much  more  costly 
proportionately  for  a  smaller  air  carrier 
to  convert  a  fleet  to  Stage  3  because  at 
any  one  time  there  may  be  several 
airplane  types  operated.  For  smaller 
carriers,  the  cost  of  maintaining  an 
inventory  of  parts  cannot  be  spread  out 
over  a  large  number  of  airplanes. 

Final  Rule:  Congress  required  the 
FAA  to  establish  a  compliance 
framework  that  would  eventually  result 
in  the  elimination  of  Stage  2  airplane 
operations.  Any  dates  established 
would  require  an  air  carrier  to  maintain 
an  inventory  of  spare  parts  for  more 
than  one  kind  of  airplane  if  replacement 
airplanes  are  the  operator's  only  option. 
The  commenter  did  not  offer  any 
flexible  solution  that  could  eliminate  the 
inventory  problem  as  described  above. 

Comment:  Many  comments  were 
received  concerning  the  minimum  fleet 
size  for  a  foreign  air  carrier  to  be  subject 
to  the  interim  compliance  dates  of  the 
rule.  Some  comments  suggest  that  the 
minimum  fleet  size  be  increased  from 
two  to  four  or  five.  A  foreign  airline 
suggests  that  the  FAA  exempt  those 
carriers  from  the  interim  compliance 
dates  whenever  the  carrier  operates  no 
more  than  one  daily  round  trip  flight  to 
the  contiguous  United  States. 

Final  Rule:  In  the  final  rule,  U.S. 
operators  and  foreign  air  carriers  are 
treated  the  same.  This  change  from  the 
proposed  rule  obviates  the  need  for 
special  circumstances  for  foreign 
operators  of  small  fleets.  Both  U.S. 
operators  and  foreign  air  carriers  wiir 
benefit  from  the  rounding  provision  in 
terms  of  the  number  of  airplanes  that 
must  be  retired. 

Comment:  In  terms  of  the  rule's 
flexibility  regarding  noise  abatement 
retrofit  equipment  availability,  a 
municipality's  transportation 
department  commented  that  owners  of 
DC-8  airplanes  can  only  modify  their 
airplanes  with  new  engines.  This 
commenter  states  that  other  noise 
abatement  retrofit  equipment  for  the 
DC-6  airplane  is  not  available. 

Final  Rule:  The  FAA  agrees  that 
currently  there  is  no  certificated  hushkit- 
type  noise  abatement  retrofit  equipment 
available  for  the  DC-8  airplane.  Owners 
of  DC-8  airplanes  still  have  the  option 
of  replacing  engines,  retiring  airplanes. 
or  adding  to  their  StSge  3  fleets  in  order 
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to  comply  with  the|  final  rule.  Operators 


may  also  apply  for 


the 


With  regard  to 
on  Federalism  and 
Trade  Impact  Ana!  ysis 
comments  were  re  ;eived. 


Section-by-Sectioq  Discussion  of  the 
Final  Rule 


a  waiver  from  an 


interim  compliancii  requirement  and 
present  their  circuj  astance  of  lack  of 
available  techaolo  ly  causing  greater 
costs  of  complianc  i. 

Federalism  and  Infemational  Trade 
Impacts 


proposed  sections 
the  International 
no  substantive 


Section  91.801 
to  Part  36 


Af  plicability:  Relation 


In  the  NPRM.  th4  FAA  proposed  to 
revise  §{  91.a01  thfough  91.811  to 
accommodate  the  tegulations 
implementing  sections  9308  and  9309  of 
the  statute.  After  farther  consideration, 
the  FAA  has  decided  that  to  maintain 
continuity  in  8ubp4rt  I  of  part  91,  the 
new  regulations  implementing  the 
statute  will  be  add^d  beginning  with 
S  01.S51.  This  designation  will  allow 
faster  reference  to  pe  set  of  regulations 
that  apply  to  large  airplanes  operating  in 
the  contiguous  United  States,  and  leaves 
intact  the  operating  noise  limits 
governing  areas  oflhe  United  States  not 
covered  by  the  statute  and  the 
regulations  regard!^  Stage  1  and 
supersonic  airplanes. 

)n  to  this  designation 
iragraph  (c)  to 
les  the  applicability 
itions  and  refers  the 
■  sections  of  subpart 


The  only  exceptif 
is  the  addition  of  i 
§  91.801  that  desc 
of  the  subject  regu 
reader  to  the  prope 
I. 


In  the  NPRM,  thd  FAA  indicated  that 
it  proposed  to  limit  the  application  of  the 
phaseout  requirements  to  airplanes  with 
standard  airworthitiess  certificates.  This 
limitation  would  have  effectively 
excluded  a  small  n  miber  of  airplanes 
with  experimental  ind  restricted 
category  airworthii  less  certificates  from 
the  phaseout.  Suchiairplanes  are 
generally  used  for  tesearch  and 
development  firefichting,  and  other 
specialized  purposes  and  cannot,  by 
definition,  be  used  in  revenue  service. 

After  further  review,  the  FAA 
concluded  that  suc|i  an  interpretation  of 
the  statute  may  not  fairly  be  made. 
Section  9308  of  the  statute  is 
unambiguous  in  its  coverage  of  "any 
subsonic  turbojet  aircraft"  without 
limitation  as  to  its  Airworthiness 
certification.  Accoiidingly,  these 
regulations  must  ba  read  as  appHcable 
to  all  civil  subsonid  turbojet  airplanes 
with  a  maximum  cartificated  weight  of 
more  than  75.000  pftunds,  regardless  of 
the  type  of  airwort  liness  certificates 


they  possess.  The  language  of  i  91.801(c) 
has  been  revised  accordingly. 

Section  91.851    Definitions 

A  definitions  section,  S  91.851,  has 
been  added.  The  definitions  apply  only 
to  §§  91.853  through  91.875.  These  terms 
and  their  specialized  meaning  for  the 
regulations  have  been  gathered  in  one 
place  to  iacilitate  reference  to  terms 
used  repeatedly. 

All  of  the  terms  appearing  in  this 
section  have  the  same  meaning  as 
proposed  in  the  NPRM.  At  the  request  of 
commenters,  some  of  the  terms  have 
been  clarified. 

The  only  term  that  warrants  further 
explanation  is  operations  specifications. 
The  term  is  defined  in  §  91.851  to  mean 
an  enumeration  of  an  operator's 
airplanes  by  type,  model,  series,  and 
serial  number  diat  were  operated  by  an 
operator  on  a  given  day  (most  likely  the 
date  chosen  for  establishing  its  base 
level  or  for  reporting  its  status]. 

The  FAA  is  aware  that  some 
operators  are  not  required  to  maintain 
operations  specifications  as  they  are 
formally  known,  and  that  the  operations 
specificabons  of  some  operators  do  not 
actually  contain  a  list  of  airplanes  being 
operated. 

However,  all  operators  have  or  can 
create  a  list  of  airplanes  that  they  are 
operating  on  any  given  day.  The  FAA 
uses  the  term  operations  specifications 
in  {§  91.851  through  91.875  as  a 
shorthand  reference  to  such  a  hst, 
without  regard  to  whether  such  list  is 
formally  maintained  or  created  for  the 
purpose  of  reporting  to  comply  with 
§§  91.853  through  91.875.  For  operators 
that  maintain  such  lists  to  comply  with 
other  regulations,  the  FAA  anticipates 
that  such  lists  wiU  be  submitted  as  they 
are  maintained. 

The  definition  and  the  use  of  this  term 
in  these  regulations  does  not  change  the 
status,  designation,  content,  retention  or 
any  other  requirement  for  operations 
specifications  required  elsewhere  in  the 
FedOTal  Aviation  Regulations. 

Section  91.853    Final  Compliance: 
Subsonic  Airplanes 

Section  91.853  implements  the  final 
compliance  date  for  Stage  3  operations 
set  by  the  statute,  which  states: 

After  December  31, 1999.  no  person  may 
operate  to  or  from  an  airport  in  the  United 
States  any  civil  subsonic  turbojet  aircraft 
with  a  maximum  weight  of  more  than  75.000 
pounds  unlesa  such  aircraft  complies  with  the 
Stage  3  noise  levels,  as  determined  by  the 
Secretary. 

The  statute  also  provides  that  this 
prohibition: 


'  '  '  shall  not  apply  to  aircraft  which  are 
used  solely  to  provide  air  transportation 
outside  the  M  contiguous  States. 

Accordingly.  (  91.853  limits  the 
compliance  and  nonaddition  provisions 
to  Stage  2  airplanes  that  are  operated  to 
or  from  any  airport  in  the  contiguous 
United  States. 

Section  91.855    Entry  and  Nonaddition 
Rule 

The  statutory  nonaddition  rule, 
section  9309,  prohibits  the  operation  in 
the  contiguous  United  States  of  any 
Stage  2  airplane  imported  after 
November  5, 1990.  Specifically,  the 
statute  states; 

(Njo  person  may  operate  ■  civil  subsonic 
turbojet  aircraft  with  a  maximum  certificated 
weight  of  more  than  75,000  pounds  which  is 
imported  into  the  United  States  on  or  after 
(November  5, 1990]  unless — 

(1)  it  complies  with  Sta^e  3  noise  levels,  or 

(2)  it  was  purchased  by  a  person  who 
imports  the  aircraft  into  the  United  States 
under  a  written  contract  executed  before 
(November  5, 1990J. 

The  definition  of  import  proposed  in 
the  NPRM  and  adopted  here  concerns 
the  transfer  of  an  ownership  interest 
from  a  non-U.S.  person  to  a  U.S.  person 
when  the  airplane  is  to  be  operated  in 
the  United  States.  The  nonaddition  a'le 
protects  U.S.  ownership  interests  in 
Stage  2  airplanes  when  that  interest 
existed  on  November  5, 1990.  regardless 
of  the  airplane's  location  on  that  date. 
Such  airplanes  are  allowed  to  return  to 
and  operate  in  the  contiguous  United 
States.  Thus,  the  test  of  the  nonaddition 
rule  becomes  one  of  the  legal  ownership 
of  the  airplane  on  November  5, 1990. 

The  nonaddition  rule  is  written  into 
the  operating  rules  of  part  91  in  the  form 
of  a  regulation  describing  categories  of 
airplanes  that  will  be  allowed  to  operate 
in  the  contiguous  United  States  as  of 
September  25, 1991. 

These  descriptions  were  proposed  in 
the  NPRM  as  S  91.805,  but  because  of 
the  designation  considerations 
described  earlier,  is  adopted  in  the  final 
rule  as  S  91.855.  In  addition,  this  section 
has  been  revised  to  facilitate  reference 
and  to  clarify  applicability. 

Section  91.855(a]  allows  for  the 
operation  of  any  Stage  3  airplane  in  the 
contiguous  United  States  without  further 
restriction  by  this  subpart.  This  was 
proposed  as  S  91.805(a)(1),  and  is 
adopted  without  change  as  S  91.8S5(a). 

Section  91.855{b]  allows  for  the 
operation  of  any  Stage  2  airplane  that 
was  owned  by  a  U.S.  person  on 
November  5, 1990,  and  has  remained 
U.S.-owned  since  that  time.  The 
reference  to  airplanes  in  an  operator's 
base  level  Ihat  was  proposed  in  the 
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NPRM  was  found  to  be  a  source  of 
confusion.  The  airplanes  intended  to  be 
covered  by  the  proposed  section  are  all 
included  within  the  provisions  of 
S  91.855. 

As  noted  in  the  disposition  of 
comments,  this  revision  clarifies  that 
this  provision  was  not  meant  to  be  used 
to  operate  a  foreign-owned  leased 
airplane  once  it  leaves  the  fleet  of  a  U.S. 
operator  at  the  termination  of  a  lease. 
Leasing  of  foreign-owned  airplanes  is  to 
be  considered  under  new  9  91.855(c). 

As  noted  in  the  disposition  of 
comments,  the  term  "U.S.  operator"  was 
seen  as  too  restrictive  a  source  of 
airplanes.  Section  91.855(b)  refers  to  a 
Stage  2  airplane  owned  by  a  U.S. 
person,  without  further  reference  to  the 
status  of  the  owner. 

Section  91.855(c)  allows  the  operation 
of  foreign-owned  Stage  2  airplanes 
leased  to  U.S.  operators  before  and  on 
September  25. 1991.  This  provision  was 
not  explicitly  stated  in  the  NPRM.  Its 
absence  was  interpreted  by  some  to 
mean  that  foreign-owned  Stage  2 
airplanes  leased  to  U.S.  operators  were 
categorically  denied  from  operation,  and 
by  others  to  be  presumed  as  allowed 
under  the  provision  for  airplanes  in  an 
operator's  base  level. 

The  addition  of  S  91.855(c)  clarifies 
that  U.S.  lessees  of  foreign-owned  Stage 
2  airplanes  may  operate  those  airplanes 
for  the  term  of  the  lease  in  effect  before 
and  on  September  25, 1991,  including 
any  extensions  thereof  that  were 
provided  for  by  the  lease  agreement  in 
effect  before  and  on  that  date. 

The  phased  compliance  status  of  an 
airplane  leased  after  the  date  chosen  by 
an  operator  to  establish  its  base  level  is 
dependent  on  that  base  level  and 
subject  to  the  regulations  regarding  the 
operator's  compliance.  No  foreign- 
owned  Stage  2  airplane  leased  after  the 
chosen  date  gains  any  special  base  level 
treatment  simply  because  of  its  leased 
status. 

Operators  should  be  aware  that  a 
Stage  2  airplane  that  is  not  actually 
"purchased"  under  a  lease/purchase 
agreement  until  after  November  5, 1990, 
must  have  a  determination  made  as  to 
its  status  with  regard  to  the  nonaddition 
rule.  Persons  interested  in  such  fmdings 
of  purchase  and  ownership  are  advised 
to  read  the  FAA  Notice  of  Legal  Opinion 
published  at  55  FR  40502  (October  3, 
1990).  This  is  the  same  opinion 
referenced  in  the  NPRM  and  concerns 
determinations  of  ownership.  As 
indicated  in  the  definition  of  owner  in 
S  91.851,  these  determinations  will  be 
made  under  the  same  considerations  as 
those  for  part  47  of  the  FAR. 

Section  91.855(d)  allows  for  operation 
of  Stage  2  airplanes  by  a  foreign  air 


carrier.  This  was  proposed  as 
§  91.805(a)(3).  The  reference  to  the 
proposed  phaseout  section  has  been 
removed  because  that  provision  has 
been  moved  to  S  91.855(h)  to  clarify  its 
applicability  to  all  Stage  2  airplanes 
described  in  S  91.855. 

Section  91.855(e)  allows  for  the 
operation  of  Stage  2  airplanes  by  foreign 
operators  when  they  are  operated  for  a 
purpose  other  than  foreign  air 
commerce.  This  was  proposed  as 
S  91.805(a)(4],  and  is  adopted  here  as 
§  91.855(e)  without  change. 

Section  91.855(f).  proposed  as 
S  91.805(a)(5),  tracks  the  language  of  the 
nonaddition  rule  in  the  statute  and 
allows  for  the  return  and  operation  of 
Stage  2  airplanes  that  were  U.S.-owned 
on  November  5. 1990,  leased  to  a  foreign 
airline,  and  returned  within  6  months  of 
the  expiration  of  the  lease. 

Two  changes  have  been  made  to  this 
section.  The  first  concerns  the 
interpretation  of  the  language  of  the 
statute  made  by  the  FAA  in  the 
preamble  to  the  NPRM.  As  indicated  in 
the  disposition  of  comments,  the 
explanation  overstated  the  meaning  of 
the  statutory  language.  It  is  clear  that 
U.S.-owned  Stage  2  airplanes  did  not 
have  to  be  leased  to  a  foreign  airline  on 
November  5, 1990,  to  qualify  for  return; 
U.S.-owned  Stage  2  airplanes  may  be 
leased  at  any  time.  The  operational 
status  of  the  airplane  after  a  return  will 
be  determined  according  to  the 
regulations.  In  brief,  while  a  Stage  2 
airplane  that  was  operated  as  part  of  an 
operator's  fleet  on  November  5. 1990. 
may  subsequently  be  leased  outside  the 
United  States,  its  later  return  to  the 
contiguous  United  States  will  not  count 
as  an  addition  to  a  U.S.  operator's  base 
level.  This  concept  is  incorporated  into 
S  91.861(a)(1)  and  prevents  multiple 
additions  to  an  operator's  base  level 
that  would  be  double  counted  as  an 
airplane  phased  out  by  the  removal  for 
leasing. 

The  second  change  to  this  section 
concerns  the  term  "foreign  air  carrier" 
used  in  the  statute.  That  term  now 
appears  as"foreign  airline"  in  the 
regulation.  As  stated  in  the  disposition 
of  comments,  there  is  no  indication  that 
Congress  meant  to  limit  the  use  of  this 
provision.  The  adoption  of  the  term 
foreign  air  carrier  as  used  in  the  FAAct 
could  have  a  discriminatory  effect  on 
U.S.  owners  of  Stage  2  airplanes  that 
were  leased  to  a  foreign  operator  that 
did  not  have  foreign  air  carrier  status. 
Since  the  intent  of  the  nonaddition  rule 
includes  the  protection  of  preexisting 
U.S.  ownership  interests,  the  language  of 
the  regulation  has  been  broadened  as 
requested. 


Accordingly,  S  91.855(f)  is  adopted 
with  the  changes  noted. 

Section  91.855(g).  proposed  in  the 
NPRM  as  §  91.805(a)(6).  tracks  the 
language  of  the  statute  regarding  the 
status  of  airplanes  purchased  by  a  U.S. 
person  from  a  foreign  owner  (i.e., 
imported)  under  a  written  contract 
executed  before  November  5, 1990. 

As  indicated  in  the  preamble  to  the 
NPRM,  the  FAA  does  not  intend  to 
extend  the  meaning  of  the  term 
"executed  contract"  beyond  its 
generally  accepted  legal  interpretation. 
In  general,  the  FAA  interprets  the 
language  of  the  statute  to  attempt  to 
account  for  airplanes  that  had  legally 
changed  ownership  but  were  not  yet 
physically  present  in  the  United  States 
and  were  not  leased  on  November  5, 
1990.  As  described  in  the  comment 
disposition,  executory  contracts  are 
those  that  are  considered  incomplete. 
Any  determinations  of  whether 
contracts  are  executed  or  executory 
beyond  these  simple  circumstances  must 
be  made  on  a  case-by-case  basis. 

Accordingly,  S  91.855(g)  is  adopted 
without  change  except  as  to  its 
designation. 

Section  91.855(hl  makes  every 
otherwise  operable  Stage  2  airplane 
described  in  the  preceding  paragraphs 
subject  to  the  compliance  provisions  of 
§  91.865  or  9  91.867  that  are  applicable 
to  the  airplane's  operator.  Nothing  in 
9  91.855  regarding  Stage  2  airplanes  may 
be  read  to  negate  any  provision  of  the 
compliance  requirements  mandated  by 
the  statute  and  incorporated  into  the 
regulations  at  99  91.865  or  91.867.  This 
provision  is  a  new  paragraph  added  at 
the  end  of  9  91.855  to  remove  individual 
references  and  leave  no  question  that  all 
Stage  2  airplanes  are  covered  by  the 
compliance  requirements. 

Section  91.857  Airplanes  Imported  to 
Points  Outside  the  Contiguous  United 
States 

This  section  addresses  special  rules 
applicable  to  airplanes  imported 
(purchased  by  a  U.S.  owner  from  a 
foreign  owner  for  U.S.  operation)  after 
November  5, 1990.  When  used  to 
provide  air  transportation,  these 
airplanes  may  only  be  operated  outside 
the  contiguous  United  States. 

To  distinguish  these  airplanes,  the 
NPRM  included  proposed  9  91.805(d) 
that  required  that  a  statement  be  added 
to  the  operations  specifications  of  the 
operator  that  the  airplane  could  not  be 
used  to  conduct  air  transportation  to  or 
from  an  airport  in  the  contiguous  United 
States.  That  requirement  is  maintained 
in  the  final  rule  as  9  91.857(a).  Also 
included  as  9  91.857(b)  is  a  provision 
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^ir 


that  allows  Stage  2  Airplanes  imported 
into  noncontiguous  $tate8  on  or  after 
November  5, 1990,  tq  operate  in  the 
contiguous  United  States  for  the  purpose 
of  maintenance.  As  i  liscussed  in  the 
disposition  of  commints,  the  statute 
limits  only  the  operation  of  such 
imported  airplanes  f  jr  the  purpose  of  air 
transportation. 

Accordingly,  whei  e  operated  under  a 
special  flight  author  zation  that  limits 
the  opera  b(MJ  to  a  nc  n-revenue  or 
"ferry"  flight,  the  airplane  is  not 
providing  air  transportation  and  can  be 
oper.ited  into  the  contiguous  United 
States  for  the  purpote  of  maintenance.  A 
special  fbght  autiiorjzation  issued  for 
this  purpose  must  include  the  fact  that  it 
was  issued  pursuant  to  this  regulation. 

Section  91.859    Moi  ification  To  Meet 
Stage  3  Noise  Leveh 
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under  the  analyses  of  S§  91.855  and 
91.865. 

Each  foreign  air  carrier  must 
determine  its  base  level  by  including 
those  Stage  2  airplanes  on  its  U.S. 
operations  specifications  on  any  one 
day  during  the  same  18-month  period, 
plus  foreign  air  carrier  base  level 
acquired  from  other  persons.  Any  such 
acquisition  must  be  made  only  with  a 
corresponding  number  of  Stage  2 
airplanes. 

The  rule  provides  the  flexibility 
necessary  to  transfer  a  single  airplane 
with  base  level  or  an  entire  fleet. 
•   Elimination  of  any  number  of  Stage  2 
airplanes  does  not  alone  change  the 
base  level  number. 

Since,  by  definition,  new  entrants  did 
not  operate  Stage  2  airplanes  subject  to 
these  regulations  during  the  base  level 
•  determination  period,  they  will  not  have 
a  base  level.  Section  91.867  provides  a 
fleet  mix  compliance  percentage  for  new 
entrants  depending  on  the  time  of 
market  entiy. 

The  defmition  of  new  entrant  here  is     ■ 
different  from  the  definition  used  in  new 
part  161.  In  part  161,  a  new  entrant  is 
any  aircraft  operator  that  did  not 
operate  to  or  from  a  particular  airport  at 
the  time  a  local  noise  or  access 
restriction  was  adopted.  In  the  instant 
rule,  a  new  entrant  is  an  operator  that 
did  not  operate  Stage  2  or  Stage  3 
airplanes  in  the  contiguous  United 
States  before  July  1. 1991. 

Section  91.863    Transfers  of  Stage  2 
Airplanes  With  Base  Level 

Section  91.863  contains  the  regulations 
regarding  the  transfer  of  Stage  2 
airplanes.  Section  91.863(a)  indicates 
that  Stage  2  airplanes  may  be 
transferred  with  or  without  the 
corresponding  amount  of  base  level,  but 
that  base  level  cannot  be  transferred 
without  the  corresponding  amount  of 
Stage  2  airplanes. 

The  FAA  presumes  that  the  portion  of 
the  base  level  that  corresponds  to  a 
leased  airplane  remains  with  the 
operator  when  the  airplane  is  returned 
to  the  owner,  unless  the  lessee  and 
lessor  agree  otherwise.  One 
consideration  in  such  an  agreement 
would  be  that  the  transfer  of  base  level 
would  reduce  the  operator's  base  level 
and  affect  the  number  of  Stagie  2  ' 
airplanes  it  would  be  allowed  to  operate 
after  the  next  compliance  date. 

Section  91.863(b)  indicates  that  while 
Stage  2  airplanes  and  the  corresponding 
base  level  may  be  transferred  between 
U.S.  and  foreign  persons,  foreign  air 
carriers  cannot  use  base  level  from  U.S. 
operators,  and  U.S.  operators  cannot  use 
base  level  from  foreign  air  carriers  to 
operate  Stage  2  airplanes. 


Section  91.663(c)  requires  that 
whenever  a  transfer  of  airplanes  with 
base  level  occurs,  the  transferring  and 
acquiring  parties  must  submit  a  report  of 
the  transaction  to  the  FAA.  That  report 
must  include  the  type  of  base  level 
transferred,  that  is.  whether  it  is  US. 
operator  base  level  or  foreign  air  carrier 
base  level. 

Section  91.863(d)  states  that  any 
transaction  or  series  of  transactions  in 
which  base  level  is  transferred  will  be 
scrutinized  by  the  FAA.  Transactions 
that  ultimately  result  in  no  increase  or 
decrease  in  the  number  of  Stage  2 
airplanes  of  either  the  acquiring  or 
transferring  operator  will  not  be  valid  to 
establish  compliance  with  the 
requirements  of  §  91.865. 

This  provision  is  intended  to  prevent 
sham  transactions  involving  base  level 
transfers.  This  provision  is  necessary  to 
prevent  an  unrestricted  transfer  of  base 
level  that  would  function  solely  as  a 
means  to  escape  compliance  by  a 
reduction  of  Stage  2  airplanes  or  a 
change  in  fleet  mix. 

As  an  example.  Operator  A  with  a 
base  level  of  100  sells  100  Stage  2 
airplanes  and  the  corresponding  base 
level  to  Operator  B  before  the  first 
compliance  date.  Operator  B  already 
had  100  Stage  2  airplanes  and  a  base 
level  of  100.  Operator  A  then  buys  back 
the  airplanes  without  the  base  level  and 
chooses  to  report  compliance  with  the 
fleet  mix  option  of  9  91.665(d)  because  it 
has  enough  Stage  3  airplanes  to  do  so. 
Since  the  fleet  mix  option  does  not 
require  a  calculation  of  base  level. 
Operator  A  is  unaffected  by  the 
reduction  to  its  base  level. 

However.  Operator  B  now  has  a  base 
level  of  200  but  only  has  100  Stage  2 
airplanes.  Operator  B  would  be  in 
compliance  with  the  provisions  of 
§  91.865(b)  for  the  1994  compliance  date 
since  it  holds  twice  as  much  base  level 
as  the  number  of  Stage  2  airplanes  it 
operates.  In  fact.  Operator  B  could  add 
50  more  Stage  2  airplanes  to  its  fleet  and 
still  meet  the  first  compliance  date.  Or, 
Operator  B  could  do  nothing,  and  it 
would  meet  twth  the  first  and  second 
compUance  requirements  of  §  91.865(b). 
Both  operators  would  be  in  compliance 
with  their  chosen  options  under  S  91.865. 
yet  no  airplanes  would  have  been 
eliminated. 

Section  91.863(d)  indicates  that  the 
base  level  transaction  in  this  example 
would  not  be  considered  valid  for 
Operator  B  to  estabHsh  compliance 
under  the  phaseout  option  of  S  91.865(b). 
The  net  effect  of  the  transactions 
between  Operators  A  and  B  is  no 
change  in  the  number  of  Stage  2 
airplanes  for  either  operator.  The 
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neguladons  do  not  ailotv  the  transfer  of 
base  level  without  a  corresponding 
number  of  airplanes,  which  ia  the 
eventual  result  of  these  transactions,  it 
is  clear  that  neither  operator  could  show 
a  legitimate  business  purpose  for  this 
series  of  transactions-— they  constilute 
no  mora  than  an  effort  to  transfer  base 
level.  Section  91.863(d)  disallows  the 
result  of  this  transaction  from  being 
used  to  establish,  compliance. 

In  another  examplci  Operator  A  finds 
that  it  cannot  meet  the  fleet  mix 
requirement  of  i  91.865(d)  for  »given 
compliance  date.  Before  that  date, 
Operator  A  transfers  enough  Stage  2 
airplanes  to  Operator  B,  which  can 
absorb  them  and  still  meet  its 
compliance  requirement 

If,  after  the  compliance  date  passes. 
Operator  A  takes  back  its  Stage  2 
airplanes,  it  would  be  in  violation  of  the 
requirement  that  it  maintain  the  Stage  2 
number  or  percentage  it  had  on  the 
compliance  date  just  passed; 

Alternatively,  if  Operator  A 
eliminated  some  other  Stage  2  airplanes 
after  the  compliance  date  in  order  to  get 
back  the  ones  it  transferred  to  Operator 
B,  the  transactions  would  be  suspect 
under  §  91.863(d]  since  it  would  have 
been  entered  into  only  for  Operator  A  to 
show  compliance  on  the  date  required 
while  in  reality  it  was  still  adjusting  the 
size  of  its  fleet 

Similarly,  transactions  involving  the 
subleasing  or  transferring  of  Stage  3 
airplanes  to  bolster  an  operator's  fleet 
past  a  compliance  date  would  also  fail 
the  compliance  test. 

Operators  that  find  themselves  unable 
to  comply  for  reasons  of  capacity  should 
apply  for  a  waiver  from  the  interim 
compliance  date. 

Seation  91,865    Phased  Compliance  for 
Operators  With  Base  Level 

Tb  incorporate  the  many  requests  for 
flexibility  in  the  elimination  of  Stage  2 
airplanes,  §  91.865  sets  out  two 
compliance  options  for  operators  of 
Stage  2  airplanes  that  have  established 
base  levels. 

Section  91.865(a)  indicates  that  the 
rule  for  reduction  of  Stage  2  airplanes 
does  not  apply  to  new  entrants,  since 
they  are  accounted  for  separately  in 
§  91.867,  nor  does  it  apply  to  foreign 
operators  not  engaged  in  foreign  air 
commerce. 

Each' operator  that  operated  airplanes 
before  July  t.  T99t,  and  has  an 
established  base  level,  has  a  choice  of 
how  it  wishes  to  comply  at  any  interim 
compliance  date.  An  operator  may 
choose  to  comply  with  paragraph  (b) 
and  phase  out  its  Stage  2  airplanes,  or  it 
may  choose  to  comply  with  paragraph 
(d)  and:  achieve  a  certain  percentage  of 


Stage  3  airplanes  in  its  fleet  Both 
options  function  as  a  phased  transition 
to  the  statute's  final  compliance  date  of 
December  31, 1999. 

An  operator  can  mix  its  compliance 
by  choosing  to  comply  with  paragraph 
(b)  on  one  compliance  date  and 
paragraph  (d)  on  another.  Between 
compliance  dates  an  operator  must 
maintain  the  level  of  compliance  it 
demonstrated  on  the  previous 
compliance  date.  This  is  discussed  in 
more  detail  below. 

Section  91.865(b)  sets  out  the  amount 
of  reduction  of  Stage  2  airplanes  from  its 
base  level  required  by  an  operator  on 
the  date  of  compliance.  For  example,  an 
operator  with  a  base  lievel  of  ItX)  on 
December  31, 1994.  may  operate  no  more 
than  75  Stage  2  airplanes  at  any  time 
after  that  date.  After  December  31, 1996, 
that  operator  may  operate  no  more  than 
50  Stage  2  airplanes,  and  after  December 
31, 1998,  no  more  than  25  Stage  2 
airplanes. 

Section  91.865(c)  indicates  that  the 
calculation  of  how  many  airplanes  may 
be  operated  is  to  be  made  pursuant  to 
the  operator's  base  level  including  any 
adjustments  that  were  made  prior  to  the 
compliance  date  in  question. 

Section  91.865(d)  sets  out  the 
alternative  method  of  compliance  that 
an  operator  may  choose.  Compliance 
with  this  paragraph  is  achieved  by 
operating  a  fleet  that  consists  of  not  Less 
than  55  percent  Stages  airplanes  after 
December  31, 1994,  not  less  than  65 
percent  Stage  3  airplanes  after 
December  31, 1996,  or  not  less  than  75 
percent  Stage  3  airplanes  after 
December  31. 1998. 

An  operator  that  switches  from  one 
method  of  compliance  to  the  other  at 
di^erent  compliance  dates  may  not 
exceed  the  number  of  Stage  2  airplanes 
it  was  allowed,  to  operate  on  the 
previous  compliance  date.  For  example, 
Operator  A  has  a  base  level  of  100  on 
December  31, 1994,  reports  compliance 
under  §  91.865(b)  and  afterward 
operates  only  75  Stage  2  airplanes.  It 
also  operates  100  Stage  3  airplanes,  such 
that  its  flieet  mix  is  57.1  percent  Stage  3 
airplanes.  Operator  A  cannot  then 
acquire  7  additional  Stage  2  airplanes  to 
bring  its  total  Stage  2  airplanes  to  82  and 
its  fleet  mix  to  55  percent  Stage  3. 
Operator  A  must  stay  at  or  below  the 
number  of  Stage  2  airplanes  it  was 
allowed  to  operate  after  the  previous 
compliance  date.  In  order  to  increase 
the  number  of  Stage  2  airplanes  it 
operates  before  the  next  compliance 
date,  Operator  A  would  have  to  acquire 
sufficient  base  level  to  do  so.  E^ch 
operator  must  maintain  the  compliance 
it  reported  at  the  previous  compliance 
date. 


An  operator  that  reported  compliance 
pursuant  to  \  9L866(d)  at  one 
compliance  date  may  increase  the 
number  of  Stage  2  airplanes  it  operates 
before  the  next  compUaoce  date  only  if 
it  also  adds  enough  Stage  3  airplanes  to 
maintain  the  percentage  required. 

Section  9t.865(e)  indicates  that 
compliance  calculations  that  result  in  a 
fraction  may  be  rounded  to  allow  the 
operation  of  the  next  whole  number  of 
Stage  2  airplanes.  For  example,  under 
paragraph  (b),  an  operator  with  a  base 
level  of  123  would  have  a  calculation 
that  resulted  in  92.25  airplanes  after  the 
first  compliance  d&te.  That  operator 
may  operate  93  Stage  2  airplanes  after 
that  date.  Under  paragraph  (d).  an 
operator  that  found  itself,  for  example, 
with  a  fleet  that  consisted  of  54.22 
percent  Stage  3  airplanes  at  the  first 
compliance  date  could  round  this 
number  up  to  55  percent  without 
eliminating  any  more  Stage  2  airplanes. 

Section  91.867    nosed  Compliance  for 
New  Entrants 

Paragraphs  (a)(1).  (2).  (3).  and  (4)  of 
i  91.867  provide  a  Stage  2  airplane  fleet 
allocation  for  U.S.  new  entrants  that 
hold  an  operating  certificate  under  part 
121. 125.  or  135  of  the  FAR.  The  rule 
specifies  the  minimum  percentage  of  a 
new  entrant's  airplanes  that  must  meet 
Stage  3  noise  levels,  with  the  specific 
percentage  tied  to  the  date  that  the  new 
entrant  begins  operations.  The  definition 
of  Stage  3  airplane  in  9  91.851  prohibits 
airplanes  with  a  maximum  certificated 
weight  of  75,000  pounds  or  less  from 
being  counted  to  meet  compliance 
schedule  percentages  for  new  entrants. 

Paragraphs  (b)(1),  (2),  (3).  and  (4) 
provide  the  Stage  2  airplane  fleet 
allocation  for  foreign  air  carrier  new 
entrcmts  that  hold  an  operating 
certificate  under  part  129  of  the  FAR. 

Section  91.867(c)  indicates  that 
calculations  of  the  number  of  airplanes 
operated  by  a  new  entrant  that  result  in 
a  fraction  may  be  rounded  to  allow  the 
operation  of  the  next  whole  number  of 
Stage  2  airplanes. 

Section  91.869    Carry-forward 
Compliance 

Section  91.869  indicates  that  an 
operator  that  exceeds  a  compliance 
requirement  of  S  91.865(b)  may  accrue 
compliance  credit  for  the  number  of 
airplanes  by  which  it  exceeds  the 
number  required  for  compliance.  Such 
carry-forward  compliance  credit  may 
accrue  at  the  December  31, 1994,  or 
December  31, 1998,  compliance  date.  It 
may  be  used  at  die  December  31, 1996, 
or  December  31.  ''^'OB,  compliance  date. 
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Section  91.869(b) 
operators  that 
the  phaseout  optioi  t 
number  of  Stage  2 
as  a  credit  against 
§  91.865(b)  or  (d). 

For  example, 
operator  with  a 
operate  no  more 
airplanes  after 
that  time  the  operat 
Stage  2  airplanes,  i 
carry-forward 
Accordingly,  on 
instead  of  reducing 
to  50,  it  would  only 
number  to  55  and 
its  accrued  carry- 
credit. 

If  an  operator  th 
forward  compliancfe 
December  31, 1994. 
with  the  fleet  mix 
§  91.865(d)  on 
still  use  those 
compliance.  If  the 
3  airplanes  and  25 
Teet  mix  would  be 
or  74  percent  after 
operator  could  use 
its  fleet  as  contai 
airplanes,  and  its 
be  74.7  percent 
after  rounding. 

Carry-forward 
not  be  transferred 
does  not  expire, 
achieve  complianc^ 
fleet  mix  required 
from  the  Hnal  com 
requirement  is 
affected  by  this 


indicates  that 
cho(^se  to  comply  with 
can  use  the  excess 
irplanes  phased  out 
ater  compliance  with 


unqer  §  gi.865(b)  an 
level  of  100  may 
75  Stage  2 
Decfember  31, 1994.  If  at 
or  reports  only  70 
may  later  claim  a 
liance  credit  of  five. 
D^ember  31, 1996. 
its  Stage  2  airplanes 
have  to  reduce  that 
r>port  that  it  is  using 
f<  rward  compliance 

t  holds  five  carry- 
credits  after 
decides  to  comply 
I  rovision  of 
Dece  mber  3, 1998,  it  may 
cred  ts  to  achieve 

(iperator  had  69  Stage 
>tage  2  airplanes,  its 
73.4  percent  Stage  3, 
•ounding.  The 
its  credit  to  calculate 
74  Stage  3 
mix  would  theh 
3,  or  75  percent 


nmg, 
feet 


Sta  ;e 


C(l 


but 


Section  91.871 
Compliance 

The  NPRM  did 
provision  for 
compliance 
the  disposition  of 
commenters 
waivers  be  provi 
to  offer  flexibility 
compliance 

Accordingly.  § 
procedures  and  in 
be  submitted  by 
operators  when 
waiver. 

In  general,  an 
waiver  when  it 
onerous,  physicall 
technologically 
with  the  interim 
meeting  the 
adverse  effect  on 
to  small 

the  disposition  of 
anticipates  that  th 
availability  of  noi 


requiri  iment 


communit  es 


mpliance  credit  may 
o  another  operator.  It 
it  cannot  be  used  to 
with  the  85  percent 
1 0  apply  for  a  waiver 
iliance  date.  That 
and  cannot  be 


Stat  itory 


rej  ulation. 


W  livers  From  Interim 


Requii  ements 


n)t 


waivi  rs 


require  menfs 


d(d 


include  a  separate 
from  the  interim 
As  noted  in 
domments,  many 
requested  that  such 

for  in  the  final  rule 
rom  the  interim 
require  ments. 

9  ;.871  contains  the 
f  armation  required  to 
US.  and  foreign 
re(  luesting  such  a 

ap  plicant  may  request  a 
woluld  be  financially 

impossible,  or 
inf  iasible  to  comply 
re  juirement.  or  when 
would  have  an 
(^mpetilion  or  service 

As  indicated  in 
4omments,  the  FAA 

existence  and 
ae  abatement  retrofit 


equipment  will  be  an  important  factor  in 
the  consideration  of  applications  for 
interim  waivers. 

An  applicant  must  show  why  granting 
a  waiver  would  be  in  the  public  interest, 
and  must  submit  evidence  of  its  good 
faith  efforts  to  achieve  compliance. 
Additional  information  relevant  to  the 
circumstances  of  the  application  must 
also  be  submitted,  as  detailed  in  the  rule 
language. 

Applications  must  be  submitted  at 
least  120  days  prior  to  the  compliance 
date  from  which  a  waiver  is  sought.  No 
individual  waiver  will  be  granted  that 
extends  beyond  the  next  interim 
comphance  date.  If  a  waiver  is  sought 
for  the  next  compliance  date,  an 
applicant  must  reapply  based  on  the 
circumstances  that  exist  at  that  time. 

A  summary  of  all  applications  will  be 
published  in  the  Federal  Register  with 
time  allowed  for  public  comment. 

Section  91.873    Waivers  From  Final 
Compliance 

The  statute  provides  that: 

If,  by  July  1, 1999,  at  least  85  percent  of  the 
aircraft  used  by  an  air  carrier  to  provide  air 
transportation  comply  with  the  Stage  3  noise 
levels,  such  carrier  may  apply  for  a  waiver  of 
the  prohibition  set  forth  in  subsection  (a)  for 
the  remaining  15  or  less  percent  of  the 
aircraft  used  by  the  carrier  to  provide  air 
transportation.  Such  application  must  be  filed 
with  the  Secretary  no  later  than  January  1, 
1999,  and  must  include  a  plan  with  firm 
orders  for  making  all  aircraft  used  by  the  air 
carrier  to  provide  air  transportation  to 
comply  with  such  noise  levels  not  later  than 
December  31.  2003. 

Section  91.873  codifies  the 
requirement  for  a  waiver  from  the  final 
compliance  requirement  as  set  out  in  the 
statute.  The  terms  of  the  statute  limit  the 
grant  of  a  final  compliance  waiver  to 
U.S.  air  carriers.  To  be  eligible,  a 
carrier's  fleet  must  be  85  percent  Stage  3 
airplanes  by  July  1, 1999. 

The  rule  lays  out  the  application 
procedure  and  filing  date,  and  specifies 
that  to  grant  such  a  waiver,  the 
Secretary  must  find  that  it  would  be  in 
the  public  interest.  In  addition,  criteria 
similar  to  the  ones  enumerated  in  the 
provision  for  waivers  from  interim 
compliance  requirements  will  be  used, 
including  the  effect  of  granting  such  a 
waiver  on  competition  and  small 
community  air  service. 

Section  91.873(e)  also  states  that  the 
term  of  any  final  compliance  waiver  will 
be  determined  by  the  circumstances 
presented  in  the  application.  By  statute, 
no  waiver  can  be  granted  that  would 
permit  the  operation  of  any  Stage  2 
airplane  beyond  December  31.  2003. 


A  summary  of  all  applications  will  be 
published  in  the  Federal  Register  will' 
time  allowed  for  public  comment. 

Section  91.875    Annual  Progress 
Reports 

Section  91.875(a)  requires  each 
operator  covered  by  S  91-865  or  §  91.867 
to  report  annually  to  the  FAA.  Office  of 
Environment  and  Energy,  its  progress  on 
complying  with  the  appropriate  section. 
Progress  reports  are  for  calendar  years. 

Sections  91.875(a)  (1)  through  (3)  list 
the  information  that  must  be  provided  in 
every  report,  including  identification  of 
the  operator,  any  base  level 
transactions,  and  the  individual 
airplanes  removed  from  service  or 
modified  to  meet  Stage  3  noise  levels. 
Specific  identifying  information  will  be 
required  for  each  Stage  3  airplane.  This 
information  is  necessary  to  permit  the 
FAA  to  ensure  that  airplanes  reported 
are  in  fact  operated  in  the  reporting 
operator's  fleet,  as  required  by  i  91.865. 
Only  those  airplanes  actually  operated 
by  the  reporting  operator  will  count 
toward  determining  compliance  with 
that  section.  When  an  airplane  is 
reported  in  the  fleet  of  more  than  one 
operator,  because  of  a  lease  or  other 
arrangement,  the  FAA  may  investigate, 
if  necessary,  to  determine  whether  the 
requirements  of  §  91.865  have  been  met. 

Section  91.875(b)  lists  the  information 
that  must  be  included  in  the  initial 
report  of  each  operator  that  covers  the 
period  January  1, 1990.  through 
December  31. 1991.  The  information 
required  for  this  report  is  detailed  in 
§  91.875(b)(1).  In  addition,  each  U.S. 
operator  must  submit  its  plan  for 
meeting  the  requirements  of  the 
regulations  and  the  statutory  final 
compliance  date.  U.S.  operators  must 
also  identify  any  Stage  2  airplanes  that 
were  returned  or  purchased  pursuant  to 
the  nonaddition  rule.  §  91.855. 

Section  91.875(c)  indicates  that 
subsequent  annual  reports  must  include 
any  changes  in  the  information  required 
pursuant  to  paragraphs  (a)  and  (b)  of 
§  91.875,  including  the  use  of  any  carry- 
forward credits. 

Section  91.875(d)  indicates  that 
information  submitted  that  an  operator 
considers  proprietary  should  be 
identified  and  a  request  made  to  keep 
the  material  confidential. 

Section  91.875(eJ  indicates  that  if 
actions  taken  by  an  operator  during  a 
reporting  period  cause  it  to  be  in 
compliance  with  S  91.853,  that  status 
must  be  reported.  Future  reports  are  not 
required  unless  the  required  information 
changes. 

Section  91.875(f)  indicates  that  certain 
annual  progress  reports  must  contain 
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infoomaXioa  describing  bow  the  operator 
achieved  compliance  with  the  interim 
comptianca  requitemenis. 

EeoRemie  Sumnary 

This  section  summarizes  the 
Regulatory  Impact  Analysis  prepared  by 
the  FAA  on  the  amendmentfi  to  14  CFR 
part  91,  Subpart  I — Operating  Noise 
Limits.  This  summary  and  the  full 
regulatory  impact  analysis,  quantify,  to 
the  extent  practicable,  estimated  costs 
to  the  private  sector,  consumers,  and 
Federal,  State,  and  local  governments, 
as  well  as  anticipated  benefits. 

Executive  Order  12291.  February  17, 
1981.  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regiriatitwis  only  if  potential 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs.  This 
determination  is  normally  made  on  the 
basis  of  a  regnlatory  evaluation  or 
regulatory  impact  analysis.  However,  by 
enacting  the  Airport  Noise  and  Capacity 
Act  of  1990,  Congress  has  in  effect 
already  determined  tltat  the  phased 
transition  to  an  all  Stage  3  fleet  by  the 
end  of  MS*  is  in  the  public  interest;  that 
is,  the  collective  pnbhc  benefits  of  the 
phased  transition  outweigh  its  costs  to 
the  public.  The  FAA  has  prepened  a 
regulatory  impact  analysis  of  the  final 
rule.  The  purpose  of  the  analysis  ie  to 
estimate  potential  costs  and  benefits 
(either  qualitatively  or  quantitatively) 
and  to  promote  a  better  understanding 
of  tlie  impact  oi  the  rule. 

Executive  Order  12291  rehires  die 
preparation  of  a  Reg^tory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  nile  is  one  that: 
has  an  annual  effect  on  the  economy  of 
$1  million  or  more;  creates  a  major 
increase  in  costs  or  prices  for 
ccmsumers.  individuals,  industries. 
Federal,  State,  er  Local  government 
agencies;  or  geogeapfiic  regions:  er  hae  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States4)ased 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  The  Executive  Order  requires 
that  alternative  actions  be  considered 
and  evaluated  Cor  majiar  rules. 

In  addition  to  a  summary  of  the 
regulatory  impact  anatyais,  this  section 
also  contains  a  summary  of  public 
comments,  various  alternatives  Cor 
accomplishing  the  phased  transition  te 
Stage  3  airplanes.,  a  regulatory  flexibiTity 
determination  as  required  by  the  1980 
Regulatory  FtexihiCty  Act  [5  U.S.C.  601 
et  seq],  and  an  iniemational  trade 
impact  assessment  Detailed  economic 


information  supporting  this  final  rule  is 
contained  in  the  final  Regulatory  Impact 
Analysis,  which  has  been  placed  is  the 
docket 

Summary  of  PubMc  Comment»j 

The  public  comments  that  the  FAA 
received  on  the  regulatory  impact 
analysis,  regulatory  flexibility 
determination,  and  international  trade 
impact  assessment  are  discussed  above. 
Some  of  the  issues  thai  the  comraenters 
address  are  the  methods  the  FAA  used 
to  calculate  the  cost  of  compliance, 
whether  the  health  benefits  from  noise 
reduction  can  be  quantified,  and  the 
stringency  of  the  compliance  schedule. 
As  stated  above,  a  more  detailed 
discussion  of  the  comments  on  these 
topics  and  others  can  be  found  in  the 
detailed  Regulatory  Impact  Analysis  of 
the  final  rule,  which  has  been  placed  in 
the  docket 

Summary  of  the  Description  of 
Alternative  Actions 

For  this  final  ruje^  the  FAA  compared 
several  additional  alternatives.  These 
alternatives  fail  under  the  broad 
caitegorics  of: 

•  Stage  2  phaseout  schedule: 

•  Fleet  mix  schedule; 

•  Interim  compliance  waivers; 

•  Carry-forward  compliance  credits; 

•  Transferable  rights. 

Stage  2  Phaseout  Schedule 

A  phaseoirt  of  Stage  2  airplanes  was 
originally  proposed  in  the  NPRM.  This 
phaseout  approach  would  ensure  that  an 
absolute  number  oFStage  2  airplanes 
would  be  retired  or  modified  by  each 
compliance  date,  with  the  corresponding 
quantifiable  noise  benefits.  It  would  also 
require  every  operator  to  share  the  cost 
burden  at  each  compliance  date.  The 
issues  associated  with  phaseout 
schedules  are  whether  to:  (1)  Maintain 
the  NPRM  phaseout  schedule;  (2J 
exclude  the  1998  compliance 
requirement  of  a  7S  percent  reduction 
from  the  base  level;  or  (3)  exclude  the 
1994  comphance  requirement  of  a  25 
percent  reduction  from  the  base  level.  A 
phaseout  schedule  that  does  not  require 
significant  progress  toward  a  qmeter 
fleet  by  the  end  of  1994  could  result  in  a 
proliferation  of  locally  proposed  airport 
restrictions  on  Stage  2  operatians. 
While,  as  noted  in  tha  part  161 
rulemaking,  the  FAA  would  generally 
oppose  such  restrictions,  considerable 
uncertainty  and  expensive  deliberation 
would  result.  Eliminating  the  1998 
compliance  date  could  reduce  costs 
substantially  white  reducing,  the  benefits 
proportioiuitely..  btit  would  entail  the 
risk  of  numeraufl  local  restrietioaBk. 


Stage  3  Phasein  Schedule 

As  an  alternative  to  phasing  out  Stage 
2  airplanes,  a  large  mimber  of 
commenters  supported  an  option  ta 
phase  in  Stage  3  airplanes.  Thi& 
alternative  would  allow  operators  to 
reduce  the  percentage  of  their  fleets  that 
are  composed  of  Stage  2  airplanes  by 
adding  Stage  Jairprfanes  or  converting 
Stage  2  airplsmes  to  Stage  3.  This  is 
designated  as  compliance  Scenario  4  in 
the  Regulatory  Impact  Analysis.  The 
FAA  considered  two  such  fleet  mix 
schedules.  The  interim  dates  for  each 
schedule  are  the  same — 1994, 1996, 
1998 — but  the  compliance  prercentages 
are  different.  Fleet  mix  scenario  4A 
would  require  operators  to  have  65,  75, 
and  85  percent  Stage  3  fleets  at  each 
interim  date,  respectively.  Fleet  mix 
Scenario  4B,  the  option  chosen  for  this 
final  rule,  would  require  55.  65,  and  75 
percent,  respectively. 

The  fleet  mix  option  favors  those 
operators  starting  the  phased  transition 
with  larger  percentages  of  their  fleets 
consisting  of  Stage  3  airplanes. 
However,  the  fleet  mix  option  could 
ease  the  compliance  burden  on  some  air 
carriers  with  a  high  percentage  of  Stage 
2  airplanes.  It  will  also  provide  noise 
relief  benefits  to  a  significant  number  of 
people,  ahhough  at  a  slightly  lesser  rate 
than  the  proposed  Stage  2  phaseout 
alone  would.  The  major  noise  benefits 
accruing  at  the  end  of  1999  would  be  the 
same  with  either  approach. 

Interim  Compliance  Waivers 

An  issue  not  considered  in  the  NPRM 
is  whether  to  include  waivers  from 
interim  compliance  requirements.  These 
waivers  have  been  included  in  the  final 
rule  and  will  require  the  affected  parties 
to  demonstrate  that  they  meet  certain 
criteria  before  the  waiver  is  granted. 

Carry-forward  Compliance  Credits 

Carry-forward  compliance  is  a 
concept  similar  to  transferable  rights. 
Carry-forward  compliance  credits 
earned  by  phasing  out  additional  Stage  2 
airplanes  can  only  be  used  by  the 
operator  generating  them.  The  FAA 
concludes  that  carry-forward 
compliance  credits  will  add  flexibility 
and  reduce  compliance  costs  while 
maintaining  the  same  level  of  benefits. 

Transferable  Rights 

After  careful  consideration  of  the 
public  comments,  the  FAA  has 
determined  from  a  qualitative  viewpoint 
that  the  final  rule  will  not  include 
transferable  rights.  In  making  this 
determination  the  FAA  reviewed 
several  optrons  including  those 
proposed  in  the  joint  submission. 
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A  complete  explahation  of 
transferable  rights  i  i  presented  in  the 
preceding  comment  disposition  section 
of  this  document. 

Scenarios  for  the  Fiial  Rule 


For  the  Hnal  rule, 


the  FAA  developed 


five  compliance  sceiarios  based  on  the 


schedules  presentee 


These  assumptions 


in  the  NPRM  and 


public  comments.  A  1  of  the  assumptions 
made  in  the  NPRM  I  or  the  Stage  2 
phaseout  will  be  us(  d  in  the  fmal  rule 


nclude:  airplane  life 


(25  years),  interest  rate  (10  percent), 
salvage  value  of  Sta  ge  2  airplanes  ($1-2 


million),  alternative 


airplanes,  availability  of  noise 
abatement  retrofit  equipment,  types  of 
replacement  airplanes  along  with  the 
price  of  fuel  ($0.65  p  er  gallon),  and  the 
cost  of  a  new  Stage  3  airplane  ($186,229 
to  $19a237  per  seat 

The  FAA  conside  ed  the  following 
five  scenarios: 

Scenario  1— NPRll  Schedule  5,  a 
Stage  2  phaseout  ap  }roach  with  three 


interim  compliance 


lates:  December  31, 


1994;  December  31,  J996;  December  31, 
1998. 

Scenario  2— NPRil  Schedule  5 
without  the  December  31, 1998. 
compliance  date. 

Scenario  3 — Scenkrio  1  plus  an 
evaluation  of  any  cc  st  savings  resulting 
from  waivers  grante  d  from  the  interim 
compliance  requirei  lents  and  the  use  of 
carry-forward  comp  iance  credits 


Scenario  4 — Adds 


compliance  option  tj  Scenario  3.  There 
are  two  variations  cf  this  scenario,  4A 
and  4B  which  are  e)  plained  below. 
Scenario  5 — Seen  irio  1  with  the 
addition  of  a  transf*  rable  rights 
approach. 

Costs 


The  final  rule  i 
transition  to  Stage  3 
required  by  the 
attributed  to 
airplanes  by 
carriers  studied  in 
which  reliable  data 
billion.  Assuming 
installing  the  least 
abatement  retrofit 
affected  airplanes, 
million.  The  final 
to  phase  out  Stage 
Scenario  3  or  choos^ 
approach  under 
air  carriers  to  seled 
approach  maximizes 
minimizes  costs 


remov  ng 
Decern  jer 

tiis , 


eqi 


Thj 


scenarios  are  prese  ited 


'  The  airplanes  that  wi 
statutory  l>an  and  the  Tin 
be  25  years  old  after  1994 


uses  for  the 


a  fleet  mix 


mpfements  a  phased 

airplanes  as 
statiite.  The  costs 
all  Stage  2 
31, 1999,  for  the 
analysis  for 
are  available  is  $4.2 

iance  by 
Expensive  noise 
uipment  on  these 
the  cost  will  be  $830 
rule  allows  operators 
airplanes  under 
a  fleet  mix 

4B.  Allowing 
a  compromise 
benefits  and 
costs  of  these 
below. 


See  nario ' 


be  affected  by  the 
rule  are  those  that  will 


Five  compliance  scenarios  were 
evaluated  for  the  final  rule  and  will  be 
described  in  a  later  section  entitled  Cost 
of  Compliance.  These  statutory  costs  are 
underestimated  because  the  FAA  is 
assuming  that  Stage  2  airplanes  are 
instantaneously  replaced  with  Stage  3 
airplanes  at  midnight,  December  31, 
1999.  In  reality,  operators  will  remove 
Stage  2  airplanes  over  a  period  of  time. 
Conversely,  the  costs  associated  with 
the  five  compliance  scenarios  are 
overestimated. 

These  compliance  scenarios  can  be 
met  by  the  operators  by  either  replacing 
airplanes  or  installing  noise  abatement 
retrofit  equipment.  Scenario  3,  for 
instance,  allows  compliance  to  be 
achieved  only  by  eliminating  Stage  2 
airplanes  while  Scenario  4  allows 
compliance  to  be  achieved  by  either 
eliminating  Stage  2  airplanes,  adding 
Stage  3  airplanes,  or  both.  In  most  cases, 
replacing  Stage  2  airplanes  with  new 
Stage  3  airplanes  will  cost  more  than 
installing  noise  abatement  retrofit 
equipment.  Because  the  industry  can 
comply  with  the  statute  through 
retrofitting  with  noise  abatement 
equipment,  rather  than  by  upgrading  to 
new  airplanes,  the  FAA  considers  the 
retrofit  cost  as  the  more  hkely  cost  of 
the  rule. 

In  addition  to  the  cost  of  the  final 
rule's  phased  compliance  schedule, 
there  will  be  administrative  costs  for  the 
FAA  and  the  industry.  As  required  by 
the  statute,  S  91.875  requires  U.S. 
operators  to  submit  annual  progress 
reports  to  the  FAA  showing  compliance 
with  the  requirements  of  this  subpart. 
The  FAA  estimates  that  the  net  present 
value  of  air  carrier  costs  to  produce 
annual  progress  reports  will  be  $20,000. 
The  net  present  value  of  costs  to  the 
FAA  to  review  these  annual  progress 
reports  and  monitor  the  program  will  be 
$414,000.  These  compliance  costs  are  not 
expected  to  change  under  any  of  the 
scenarios  considered. 

The  following  is  a  discussion  of  the 
major  alternative  scenarios  considered 
in  determining  the  final  rule.  The 
method  of  computing  the  costs  is 
included. 

Cost  of  Compliance  Methodology 

The  true  economic  measure  of  cost 
resulting  from  the  phased  compliance  is 
not  the  gross  purchase  price  of  a 
replacement  Stage  3  airplane.  Rather,  it 
is  the  opportunity  cost  of  capital  tied  up 
in  the  purchase  of  a  new  asset,  plus  or 
minus  the  discounted  value  of  changes 
in  operating  and  maintenance  costs  that 
may  accrue  by  replacing  older  airplanes 
with  new  ones. 

The  opportunity  cost  of  capital,  in  the 
case  of  this  final  rule,  is  the  premature 


interest  cost  associated  with  the  early 
unanticipated  purchase  of  Stage  3 
airplanes  or  noise  abatement  retrofit 
equipment.  Additional  costs  associated 
with  the  purchase  of  a  new  airplane 
should  be  added  to  obtain  the  true 
purchase  cost.  Additional  costs  include 
employee  training,  tooling,  spare  parts, 
supplemental  equipment,  etc.  To 
account  for  these  additional  costs,  tho 
analysis  adds  $1  million  to  published 
Stage  3  airplane  purchase  prices. 

Cost  of  Compliance 

The  two  cost  models  used  in  this 
analysis  were  the  fleet  model  and  the  air 
carrier  model.  The  fleet  model  was  uspd 
to  calculate  the  cost  impact  for  all 
affected  airplanes  and  assumed  that  the 
oldest  Stage  2  airplane,  regardless  of 
carrier,  is  phased  out  first.  The  air 
carrier  model  was  used  to  examine  the 
cost  impact  on  17  major  and  national  air 
carriers.  It  is  assumed  in  the  cost  model 
that  the  oldest  Stage  2  airplane  by 
carrier  is  phased  out  first.  Consequently, 
in  the  air  carrier  model,  some  newer 
Stage  2  airplanes  owned  by  one  carrier 
would  be  phased  out  before  some  older 
Stage  2  airplanes  owned  by  another  air 
carrier.  The  air  carrier  model  was  used 
to  evaluate  the  costs  and  benefits  for 
most  of  the  scenarios. 

Costs  were  estimated  for  the  statutory 
ban  of  Stage  2  airplane  and  for  the  six 
alternative  scenarios  considered.  The 
estimated  present  value  of  the  cost  of 
the  statute,  calculated  by  summing  the 
present  value  of  the  costs  of  the 
individual  carriers,  is  $4.2  billion  for 
replacement  of  Stage  2  airplanes  by 
Stage  3  airplanes  and  $827  million  for 
converting  Stage  2  airplanes  to  Stage  3 
airplanes  by  using  the  least  expensive 
noise  abatement  retrofit  equipment.  The 
FAA  believes  $827  million  is  the  most 
likely  cost  since  noise  abatement  retrofit 
equipment  will  likely  be  available  for 
most  Stage  2  airplanes  early  in  the 
transition  period.  It  is  important  to 
remember  that  the  statutory  ban  costs 
will  always  be  incurred  without  regard 
to  the  scenarios  adopted  in  the  final 
rule. 

Four  of  the  scenarios  (1,  2,  3,  and  5] 
that  were  considered  in  the  final  rule 
would  phase  out  Stage  2  airplanes  as 
was  done  in  Schedule  5  in  the  NPRM; 
the  two  other  scenarios  (identified  as 
Scenarios  4A  and  4B)  would  phase  in 
Stage  3  airplanes.  Scenario  1  is  the  same 
as  Schedule  5  in  the  NPRM,  with  a  Stage 
2  phaseout  schedule  as  follows:  25 
percent  by  December  31, 1994, 50 
percent  by  December  31, 1996,  75 
percent  by  December  31, 1998  and  100 
percent  by  December  31, 1999.  The 
present  value  of  the  cost  for  scenario  1 
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was  estimated  to  be  $1.5  billion  for 
replacing  Stage  2  aiqjlane  with  Stage  3 
airplanes  and  $300  million  for  converting 
Stage  2  airplanes  to  Stage  3  airplanes. 
The  latter  is  considered  by  the  FAA  to 
be  the  more  likely  cost  since  noise 
abatement  retroflt  equipment  is 
expected  to  be  available  for  most  Stage 
2  airplanes. 

Scenario  2  is  similar  to  scenario  1, 
except  that  the  1998  compliance 
deadline  is  eliminated.  This  option 
would  help  reduce  compliance  costs  for 
all  air  carriers,  but  operators  with  young 
Stage  2  airplanes  would  be  aided  the 
most.  However,  scenario  2  would  likely 
encourage  local  airport  proprietors  to 
impose  their  own  local  airport  noise  and 
access  restrictions  against  Stage  2 
airplane  operations,  increasing  the  costs 
imposed  on  all  air  carriers.  Scenario  2 
was  rejected  early  from  consideration 
and  no  cost  estimates  were  done  for  the 
17  air  carriers. 

Scenario  3  is  another  phaseout 
alternative  similar  to  scenario  1,  but 
includes  interim  compliance  waivers 
and  carry-forward  compliance  credits. 
The  waivers  for  interim  compliance 
dates  will  provide  flexibility  to  those  air 
carriers  that  cannot  otherwise  comply 
with  the  compliance  schedule.  Carry- 
forward compliance  credits  will  provide 
operators  an  opportunity  to  initially 
phase  out  more  airplanes  than  required 
so  as  to  reduce  their  requirements  at  the 
later  interim  compliance  dates.  The  FAA 
assumed  in  its  evaluation  of  scenario  3 
that  waivers  will  be  granted  to  no  more 
than  15  percent  of  the  airplanes  that  are 
to  be  phased  out  on  each  compliance 
date.  If  an  interim  waiver  is  granted  to 
each  carrier,  the  estimated  present  value 
of  the  costs  of  scenario  3  is  $1.2  billion 
for  replacement  and  $260  million  (the 
more  likely  cor.t)  for  conversion.  Some 
air  carrier  might  choose  to  use  the  carry- 
forward compliance  credit  option  in 
scenario  3.  If  air  carriers  chose  to  use 
carry-forward  compliance  credits,  the 
FAA  estimated,  for  costing  purposes, 
that  they  would  accelerate  their 
phaseout  to  30  percent  in  1994  and 
consequently  decelerate  their  phaseout 
to  20  percent  in  1998.  This  was  not 
considered  likely  and  only  fleetwide 
estimates  were  done.  The  present  value 
of  the  estimated  costs  were  $550  million 
for  replacement  and  $120  million  for 
conversion;  these  cost  estimates  would 
be  higher  if  the  carrier  cost  model  was 
used. 

Scenarios  4A  and  4B  allow  the 
phasein  of  Stage  3  airplanes.  Under 
these  scenarios,  operators  could 
potentially  meet  interim  compliance 
dates  by  adding  Stage  3  airplanes  to 
their  fleets,  thereby  reducing  the  fleet 


percentage  of  Stage  2  airplanes. 
Scenarios  4A  and  4B  better 
accommodate  those  air  carriers  whose 
fleets  currently  have  a  high  starting 
percentage  of  Stage  3  airplanes. 
Scenario  4A  requires  65  percent  Stage  3 
airplanes  by  the  end  of  1994.  75  percent 
Stage  3  airplanes  by  the  end  of  1996.  and 
85  percent  Stage  3  airplanes  by  the  end 
of  1998.  Scenario  4B  requires  55,  65,  and 
75  percent  Stage  3  airplanes  at  these 
same  dates.  The  estimated  present  value 
of  the  costs  for  Scenarios  4A  and  48  are 
$1.1  billion  and  $273  million, 
respectively,  to  replace  Stage  2 
airplanes  with  Stage  3  airplanes  and 
$218  million  and  $55  million, 
respectively,  to  convert  Stage  2 
airplanes  to  Stage  3  airplanes. 

Scenario  5  would  phase  out  Stage  2 
airplanes  as  in  scenario  1,  but  scenario  5 
allows  transferable  rights.  A  base  level 
would  be  established  for  each  operator 
and  would  be  based  on  the  maximum 
number  of  owned  or  leased  Stage  2 
airplanes  that  were  listed  on  each 
operator's  operations  specifications  on 
any  one  day  during  the  period  January  1, 
1990  through  July  1, 1991.  Under  this 
scenario,  part  or  all  of  the  base  level 
could  be  transferred  from  one  domestic 
operator  to  another  domestic  operator, 
so  that  each  operator's  base  level  could 
increase  or  decrease  accordingly.  This 
analysis  assumes  that  the  most  efficient 
allocation  of  operating  rights  would  be 
based  upon  a  flrst-in  first-out  retirement 
schedule.  That  is,  the  oldest  airplanes 
would  be  retired  first.  It  also  assumes 
that  if  an  airplane  is  retired  earlier  than 
its  normal  (25  year)  useful  life,  an 
operating  right  would  be  generated  that 
could  be  traded. 

Under  this  scenario,  in  an  efficient 
transferable  operating  rights  system,  the 
fleet  would  be  acting  as  one  to  meet  the 
requirements  of  the  compliance 
schedule.  This  scenario  does  not  require 
any  one  operator  to  meet  its  schedule.  If 
an  individual  operator  is  unable  to  meet 
its  schedule,  then  that  operator  would 
purchase  enough  operating  rights  to 
meet  the  compliance  schedule. 

The  cost  for  scenario  5  falls  between 
the  cost  of  scenario  1  using  fleet-wide 
model  and  the  cost  of  scenario  1  using 
the  carrier  model.  For  replacing  Stage  2 
airplanes,  the  cost  would  be  between 
$740  million  and  $1.5  billion.  The  cost 
would  be  between  $150  million  and  $300 
million  if  all  Stage  2  airplanes  are 
converted  to  Stage  3  airplanes. 

The  final  rule  implements  scenario  43. 
Each  operator  may  choose  whether  to 
phase  out  its  Stage  2  airplanes  or  phase 
in  Stage  3  airplanes  to  achieve 
compliance  on  each  interim  compliance 
date. 


The  FAA  expects  that  most  air 
carriers  will  choose  to  phase  in  Stage  3 
airplanes  to  achieve  compliance  and  to 
convert  Stage  2  airplanes  to  Stage  3 
airplanes  (to  the  extent  that  such 
conversions  are  economically  logical)  by 
using  the  least  expensive  noise 
abatement  retrofit  equipment. 

Cost  Estimate  Assuming  30-Year  Li^e 

In  addition  to  calculating  the  cost 
under  the  25-year  useful  life  assumption, 
the  FAA  calculated  the  cost  of  the 
statutory  ban  and  final  rule  under  a  30- 
year  useful  life  assumption.  This  was 
done  because  some  commenters 
suggested  that  the  average  retirement 
age  of  their  airplanes  is  currently  greater 
than  25  years.  This  was  also 
accomplished  to  determine  if  the  final 
rule  might  have  been  different  if  a  30- 
year  useful  life  assumption  were 
adopted. 

The  air  carriers  have  incurred  large 
losses  resulting  from  reduced  operating 
revenues  due  to  the  Persian  Gulf  war, 
coupled  with  a  slowdown  in  the  U.S. 
economy.  However,  this  situation  is 
expected  to  pass. 

The  FAA  considers  the  25-year  useful 
life  assumption  to  remain  valid  for 
forecasting  in  the  long  run.  However,  the 
FAA  examined  estimates  of  industry 
costs  based  on  a  useful  life  assumption 
greater  than  25  years  to  assess  the 
possible  effect  of  this  rule  until  the 
financial  health  of  the  industry 
improves. 

Using  the  fleet  model,  the  FAA 
estimates  that'the  present  value  of  the 
cost  for  converting  Stage  2  airplanes  to 
Stage  3  is  $2.3  billion  for  scenario  1 
(which  was  the  proposed  rule  in  the 
NPRM]  and  $2.1  billion  for  scenario  48. 
These  estimates  are  the  sum  of  the  costs 
of  the  statutory  ban  and  cost  of  the  final 
rule  for  converting  the  Stage  2  airplane 
fleet  by  installing  noise  abatement 
retrofit  equipment.  The  estimated 
present  value  of  the  costs  of  replacing 
Stage  2  airplanes  with  Stage  3  airplanes 
is  $11.2  billion  for  scenario  1  and  $10.2 
billion  for  scenario  48.  As  previously 
stated,  these  estimates  include  both  the 
costs  of  the  statutory  ban  as  well  as  the 
costs  of  the  final  rule  (in  this  case,  the 
regulatory  costs  are  about  one-fourth  the 
total  costs].  If  costs  had  been  estimated 
for  each  of  the  17  carriers,  the  total  cost 
estimates  would  have  been  somewhat 
higher. 

Cost  Analysis  of  Sections  of  tlie  Rule 

Sections  91.801.  91.851.  91.853.  91.855. 
and  91.861 

Section  91.801  prescribes  the 
applicability  of  operating  noise  limits 
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This  section  statei ;  that  an  operator 
with  an  airplane  tha  t  does  not  comply 
with  Stage  3  noise  U  vels  and  was 
imported  into  the  48  contiguous  United 
States  on  or  after  N(  vember  5. 1990. 
must  include  in  its  o  jerations 
specifica'ions  a  stat  ;ment  that  the 
airplane  will  not  be  3sed  to  provide  air 
commerce  to  or  fron  any  airport  in  the 
48  contiguous  United  States.  In  addition, 
to  operate  that  airpl  me  in  the  48 
contiguous  United  S  ;ates  for  the  purpose 
of  maintenance,  the  operator  must 
obtain  a  special  flig  it  authorization.  The 
net  present  value  co  Jt  of  obtaining 
special  flight  author  zations  for  airline 
operators  is  expecte  d  to  be  S2,300;  cost 
to  the  FAA  is  expec  ed  to  be  $7,400, 

Section  91.859    Mo<  tification  to  meet 
Stage  3  noise  levels 
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that  10  transfers  will  occur  per  year 
through  1999.  The  discounted  total  cost 
estimates  of  this  provision  to  the 
industry  will  be  $710  and  to  the  FAA 
will  be  $660. 

Section  91.867    Phased  compliance  for 
new  entrants 

Section  91.867  states  the  minimum 
Stage  3  percentage  requirement  for  a 
new  entrant's  fleet.  Due  to  the  entry  and 
nonaddition  provisions  of  the  statute 
and  5  91.855,  the  number  of  Stage  2 
airplanes  operated  in  the  United  States 
is  limited.  Therefore,  any  costs 
associated  with  eliminating  Stage  2 
airplanes  for  new  entrants  have  already 
been  calculated  in  {  91.865.  The  costs 
attributable  to  new  entrant  foreign 
carriers  are  not  included  as  a  cost  under 
this  Regulatory  Impact  Analysis. 

Section  91.869    Carry-forward 
compliance 

Section  91.869  allows  for  any  operator 
that  exceeds  the  compliance 
requirements  of  §  91.865(b)  by  phasing 
out,  modifying,  or  replacing  more 
airplanes  than  is  required  at  any  interim 
compliance  date  to  apply  that  number  of 
airplanes  to  future  compliance 
requirements.  The  cost  savings 
associated  with  this  provision  have 
been  identifled  earlier  in  compliance 
Scenario  3. 

Section  91.871     Waivers  from  interim 
compliance  requirements 

This  section  will  allow  any  U.S. 
operator  or  foreign  air  carrier  subject  to 
the  requirements  of  5  §  91.865  or  91.867 
to  apply  for  a  waiver  from  any  of  the 
interim  comphance  requirements. 
Applicants  must  show  that  a  grant  of 
waiver  would  be  in  the  public  interest 
and  include  certain  information  such  as 
the  number,  type  and  age  of  Stage  2 
airplanes  for  which  a  waiver  is 
requested.  The  applicant  must  also  show 
its  current  fleet,  its  balance  sheet  and 
cash  flow  position,  and  its  good  faith 
fleet  conversion  plan  and  equipment 
delivery  position.  The  cost  savings 
resulting  from  this  provision  are 
identified  under  scenario  3. 

Section  91.873    Waivers  from  final 
compliance 

This  section  permits  U.S.  operators  to 
apply  for  a  waiver,  if  by  July  1, 1999,  at 
least  85  percent  of  their  individual  fleets 
comply  with  the  Stage  3  noise  levels  in 
part  36.  U.S.  operators  must  apply  by 
January  1, 1999.  and  must  include  a  plan 
with  firm  orders  to  ensure  compliance 
not  later  than  December  31.  2003.  The 
Secretary  may  grant  such  a  waiver  if  he 
finds  that  it  is  in  the  public  interest.  A 
waiver  granted  under  this  subsection 


may  not  permit  the  operation  of  Stage  2 
airplanes  in  the  United  States  after 
December  31,  2003.  This  provision  is  a 
restatement  of  the  statute.  Because  it  is 
impossible  to  determine  at  this  time  the 
extent  to  which  waivers  from  the  final 
compliance  requirement  will  be 
requested  or  granted,  the  FAA  has  not 
calculated  estimated  costs  associated 
with  processing  such  waivers. 

Section  91.875    Annual  progress  reports 

This  section  implements  the  statutory 
requirement  that,  beginning  in  calendar 
year  1992,  each  U.S.  operator  and 
foreign  air  carrier  subject  to  §  91.885  or 
§  91.867  shall  submit  to  the  FAA,  Office 
of  Environment  and  Energy,  an  annual 
report  on  the  progress  that  operator  has 
made  toward  complying  with  the 
requirements  of  this  regulation.  These 
reports  must  be  submitted  no  later  than 
45  days  after  the  end  of  the  calendar 
year.  All  progress  reports  must  provide 
the  information  as  it  existed  at  the  end 
of  the  calendar  year.  The  FAA  estimates 
the  present  value  costs  to  the  FAA  for 
all  reports  over  10  years  to  be  about 
$414,000.  In  addition,  the  FAA  estimates 
the  present  value  of  reporting  costs  over 
10  years,  for  all  carriers,  to  be  about 
$20,000. 

Benefits 

The  principal  benefit  of  this  final  rule 
is  the  reduction  in  the  number  of  people 
living  in  the  65  decibel  (dB)  day-night 
sound  level  (DNL)  contours  around  the 
nation's  airports.  In  1990,  an  estimated 
2.7  million  individuals  were  within  the 
65  DNL  dB  contours.  By  expected 
attrition  of  Stage  2  airplanes,  this 
number  would  drop  to  1.3  million  by 
December  31, 1999.  The  eventual 
elimination  of  Stage  2  airplanes 
mandated  by  the  statute  is  expected  to 
reduce  this  number  by  an  additional 
900,000  to  a  total  of  400,000  with  an  all 
Stage  3  airplane  fleet.  The  noise 
reduction  benefits  attributed  to  this  final 
rule  are  in  addition  to  those  resulting 
from  the  1999  statutory  deadline. 

The  final  rule  ensures  that  the 
expected  benefits  from  steady  attrition 
of  Stage  2  airplanes  during  the  1990's 
are,  in  fact,  realized.  Even  though  the 
FAA  projects  a  natural  reducnon  to  1.3 
million  people  affected  (without  the 
statute)  by  the  year  2000  without  the 
regulations,  there  is  no  guarantee  that 
this  would  occur.  From  1987  to  1990.  the 
actual  retirement  of  Stage  2  aircraft  was 
much  less  than  the  projected  attrition 
(Report  to  Congress:  Status  of  the 
United  States  Stage  2  Commercial 
Aircraft  Fleet.  August  1989).  The  statute 
and  regulation  guarantee  progress.  The 
regulations  should  reduce  the  noise 
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impact  that  has  caused  a  patchwork  of 
restrictions  on  Stage  2  operations  to  be 
promulgated  by  local  authorities  at 
many  U.S.  airports.  While  difficult  to 
quantify,  numerous  segments  of  the 
industry  have  alleged  serious  economic 
harm  from  complying  with  such 
restrictions.  Further,  the  final  rule  costs 
must  be  considered  in  relation  to  the 
potentially  sharply  higher  costs  of 
probable  local  phaseout  rules.  For 
comparison,  the  FAA  estimates  that  if 
the  local  restrictions  proposed  for  Los 
Angeles  International  and  nearby 
airports  were  applied  on  a  national 
basis,  the  cost  to  the  industry  would  be 
approximately  $500  million. 

With  the  exception  of  the  potential  of 
noise-induced  hearing  loss  at  severe 
levels  of  noise  exposure,  there  currently 
is  no  sound  scientific  basis  for  making 
adequate  risk  assessments  of  the  non- 
auditory  health  effects  of  airplane  noise 
in  airport  environs.  Potential  non- 
auditory  health  consequences  of 
airplane  noise  exposure  that  have  been 
alleged  include  birth  defects,  low  birth 
weight,  psychological  problems,  cancer, 
stroke,  hypertension,  and  cardiac 
problems  such  as  myocardial  infarction 
and  cardiac  arrhythmias.  The  current 
state  of  technical  knowledge  does  not 
support  the  inference  of  a  direct 
relationship  between  airplane  noise 
exposure  and  health  consequences.  At 
best,  current  findings,  taken  in  sum, 
indicate  only  that  further  rigorous 
studies  are  needed  to  establish  a 
linkage.  Therefore,  the  benefits  analysis 
does  not  assess  the  effects  of  noise 
reduction  on  health. 

As  a  general  hypothesis,  noise  levels 
are  inversely  correlated  with  residential 
property  values.  That  is,  as  airplane 
noise  levels  decrease,  it  is  surmised  that 
property  values  around  airports 
increase.  To  quantify  the  economic 
impact  associated  with  the  decrease  in 
residential  property  values,  the  FAA  has 
used  a  case  study  approach  to  provide  a 
benchmark  comparison  of  the  expected 
benefits  of  rulemaking  actions  over  an 
extended  period  of  time.  Based  on  a 
review  of  several  statistical  studies  on 
the  change  in  property  values  as  they 
relate  to  airplane  noise,  it  is  not 
unreasonable  to  assume  for  evaluation 
purposes  that  property  values  increase 
one-half  of  one  percent  for  every  decibel 
decrease  in  DNL.  Using  this  assumption, 
the  FAA  estimates  that  the  net  present 
value  of  the  quantitative  benefits 
associated  with  the  statute  of  reducing 
the  population  exposed  to  a  DNL  of  65 
dB  or  higher  would  be  $508  million.  A 
statistical  methodology  was  used  to 


arrive  at  this  number.  Current  data  on 
an  airport-by-airport  basis  are  not 
available  to  reflect  adequately  the 
actual  effect  that  a  reduction  in  noise 
may  have. 

For  the  diH^erent  compliance 
scenarios,  the  FAA  evaluated  the 
incremental  noise-reduction  benefits  to 
be  $42.4  million  under  scenario  1  and 
$13.6  million  under  scenario  2.  The 
incremental  benefits  were  also 
calculated  to  be  $38.9  million  under 
scenario  3,  assuming  interim  compliance 
waivers,  and  $41.2  million  assuming 
carry-forward  compliance  credits. 
Finally,  the  benefits  were  calculated  to 
be  between  $16.1  and  $28.5  million  for 
compliance  scenario  4,  depending  upon 
the  percentage  of  Stage  3  airplanes 
required  at  each  compliance  date.  The 
benefits  for  scenario  5  were  not 
calculated  because  estimates  of  the 
volume  of  transferable  rights  that  would 
be  transferred  is  highly  speculative.  The 
benefits  under  compliance  scenario  5 
would  be  no  greater  than  the  calculated 
benefits  under  scenario  1  assuming  no 
credits  are  transferred.  To  the  extent 
that  credits  would  be  transferred,  the 
benefits  would  be  lower. 

Competitive  Impact  Analysis  of  the 
Phasein/Phaseout  Option 

This  section  analyzes  the  impact  of 
scenarios  3  and  4  on  competition  in  the 
airline  industry.  The  components  that 
will  be  discussed  are:  (1)  The  financial 
health  of  the  U.S.  airline  industry,  (2)  an 
overview  of  competitive  impact  on  the 
industry.  (3)  the  ability  of  air  carriers  to 
achieve  growth,  (4)  the  impact  on 
competition  within  the  airline  and  cargo 
industries,  (5)  the  impact  on  service  to 
nonhubs  and  small  communities,  and  (6) 
the  impact  on  new  entry  into  the  airline 
industry. 

1.  The  Financial  Health  of  the  U.S. 
Airline  Industry 

The  financial  condition  of  the  U.S. 
airlines  industry  has  deteriorated 
seriously  in  recent  months.  During  the 
first  quarter  of  calendar  year  (CY]  1991. 
commercial  air  carrier  operating  losses 
totaled  over  $3.8  billion.  Of  the  12  major 
airlines,  only  Federal  Express  was 
profitable.  (Major  airlines  are  defined  as 
those  with  revenues  over  $1  billion.) 
Eight  of  these  12  major  carriers,  which 
include  American  and  United,  had 
operating  losses  ranging  from  slightly 
more  than  $300  million  to  over  $550 
million.  These  losses  resulted  primarily 
from  reduced  operating  revenues  due  to 
the  recent  war  in  the  Persian  Gulf, 
coupled  with  a  slowdown  in  the  U.S. 
economy.  Concerns  about  terrorism 


created  a  reluctance  on  the  part  of  a 
number  of  potential  passengers  to  trave' 
by  air.  The  downturn  in  the  demand  fn' 
air  travel  created  fierce  competition 
among  a  number  of  major  carriers  that 
further  suppressed  revenues.  The 
Persian  Gulf  crisis  caused  immediate 
and  substantial  increases  in  oil  prices, 
which  increased  operating  costs 
substantially.  Of  the  11  national  airlines, 
only  five  were  profitable  during  the  first 
quarter.  (National  airlines  are  defined  as 
those  with  annual  revenues  between 
$100  million  and  $1  billion.)  Those  five 
carriers  posted  profits  ranging  from 
$100,000  to  almost  $7.5  million.  The  six 
remaining  carriers  posted  operating 
losses  ranging  from  $200,000  to  $51.5 
million.  Recent  experience  was  similar 
to  the  last  quarter  of  FY  1990.  when  29 
carriers  posted  operating  losses  totaling 
$2  billion.  Most  of  this  financial 
assessment  is  based  on  information 
contained  in  the  FAA  report  entitled. 
Quarterly  Industry  Overview:  1st  Half 
FY  1991,  July  1991,  Office  of  Aviation 
Policy  and  Plans. 

Shortly  before  the  NPRM  was  issued, 
two  major  carriers  filed  for  protection 
under  Chapter  11  of  the  bankruptcy  laws 
(Continental  on  December  3, 1990,  and 
Pan  American  on  January  8. 1991).  and 
another  major  carrier  filed  for 
bankruptcy  under  Chapter  7  (Eastern 
ceased  operations  on  January  19, 1991). 
After  the  release  of  the  NPRM,  two 
additional  large  airlines  filed  for 
Chapter  11  bankruptcy  protection 
(Midway  on  March  25, 1991.  and 
America  West  on  June  27, 1991).  On  July 
30, 1991,  TWA  announced  plans  for  debt 
restructuring  which  included  filing  under 
Chapter  11  in  early  1992. 

While  these  results  cause  concern 
about  its  near-term  financial  condition, 
the  industry  is  expected  to  recover  to 
pre-Gulf  war  levels  of  activity  and 
profitability.  Since  the  operating  loss 
experienced  by  the  airline  industry  is 
attributable  to  factors  that  either  no 
longer  exist  or  are  abating  (the  Persian 
Gulf  was  and  the  slowdown  in  the 
economy),  a  return  to  profitability  is 
predicted,  but  not  necessarily  at  the 
recovery  pace  of  other  sectors  of  the 
economy. 

The  recent  losses  represent  a 
dramatic  change  for  the  U.S.  airline 
industry,  which  operated  at  a  profit  each 
year  from  1984  through  1989.  The  single 
exception  was  1986  when  industry  data 
were  distorted  by  large  losses  sustained 
by  Pan  American,  Eastern,  and  People 
Express. 

A  majority  of  large  carriers  that 
operate  today  consistently  earned 


48654 


Federal!  Register  /  Vol.  56.  No.  186  /  Wednesday.  September  25. 1991  /  Rules  and  Regulationa 


profits  after  the  init  al  shakeout 
resulting  from  dereg  illation  in  the  early 
1980*8.  However,  no  le  were  immune  to 
the  recent  flux  in  mi  rkef  conditions.  The 
FAA  projects  that  tJ  e  air  carrier 
industry  will  becom  >  profitable  again  as 
the  nation's  econom  ^  recovers.  It  is 
reasonable  to  assun  e  that  the  airline 
industry  may  not  re(  over  as  rapidly  as 
the  general  econom;  since  much  air 
travel  is  elective.  T\  e  weakened 
financial  condition  (  f  airlines  will  likely 
reduce  the  ability  oi  some  carriers  to 
modernize  their  flee  ;s  and  compete  as 
effectively  as  others .  Based  on  this 
analysis,  a  number  i  if  provisions  were 
included  to  ensure  t  le  final  rule  does 
not  further  exacerb.  te  the  precarious 
financial  position  oi  several  carriers  and 
to  provide  a  sufficie  itly  flexible 
environment  to  com  )ly  with  this  rule  as 
the  industry  as  a  wl  ole  recovers. 

These  flexibility  t  lements  include:  [1] 
The  option  to  compl  y  by  achieving  a 
specified  total  fleet  nix  of  Stage  2  and 
Stage  3  airplanes,  oi  by  eliminating 
Stage  2  airplanes  or  each  compliance 
uate,  (2)  interim  cor  ipliance  waivers, 
and  (3)  credit  for  ex  ra  compliance 
achieved  carried  foiward  to  a  later 
interim  compliance  iate.  The  fleet  mix 
option  provides  a  stindard  for  each 
operator  to  achieve  inal  compliance 
through  a  transition  to  Stage  3  airplanes 
by  ensuring  that  an  ncreasing 
percentage  of  its  fie  !t  is  composed  of 
Stage  3  airplanes.  LI  timately,  all  Stage  2 
airplanes  must  be  n  tired  or  modified  to 
Stage  3  to  achieve  f  nal  compliance.  The 
interim  waiver  provision  provides 
flexibility  for  an  opi  rator  to  receive 
relief  from  interim  c  Dmpliance 
requirements  in  the  event  that  noise 
abatement  retrofit  equipment  is  not 
available  or  the  fin<  ncial  condition  of  an 
operator  precludes  lompliance.  The 
carry  forward  provision  provides 
flexibility  for  opera  ors  that  achieve 
extra  compliance  oi  i  the  first  or  second 
interim  comphance  dates  to  carry 
forward  that  extra  i  dmpliance  to  a  later 
interim  compliance  date.  Thus, 
operators  have  the  flexibility  to  do  more 
than  required  for  an  early  compliance 
date  for  credit  on  a  later  compliance 
date.  The  result  of  mese  flexibility 


al  rule  is  a  reduced 
IS  compared  to  the 


provisions  in  the  fir 
cost  of  compliance 
NPRM  (scenario  1) 

The  estimated  conpliance  costs 
comparisons  for  th(  three  scenarios 
considered  for  the  I  nal  rule  are  shown 


in  the  table  below. 


'or  purposes  of 


comparison,  the  tal  le  also  presents  the 
cost  of  the  NPRM  (j  cenario  1). 


Summary  of  Estimated  Final  Rule 
Compliance  Costs 

C1994-2000.  1990  Doltars] 


Scenario 

Hus^Mco«lt8 

Raplaoement 
costs 

1  

$307  millioo 

SI  .506  million. 

3 

2S8m«ion 

1,253  niiNion. 

4A 

218  tn*ion 

1.091  miNion. 

48 

55  mmon. 

273miHion. 

Based  on  this  analysis,  the  final  rule  is 
expected  to  have  a  significantly  lower 
cost  impact  on  operators  of  Stage  2 
airplanes,  as  compared  to  requirements 
contained  in  the  NPRM. 

Despite  the  rule's  significantly 
reduced  costs  compared  to  the  NPRM. 
some  airlines,  including  some  financially 
stronger  ones,  still  may  have  to  divert 
funds  from  capacity  expansion  to 
compliance  with  the  final  rule.  Given  the 
weakened  financial  condition  of  the 
industry  in  general,  and  individual 
carriers  in  particular,  as  discussed 
above,  it  now  seems  likely  that  some  air 
carriers  will  operate  Stage  2  airplanes 
longer  than  25  years,  at  least  for  the 
immediate  future.  Any  assumption  of 
average  useful  life  of  Stage  2  airplanes 
greater  than  25  years  drives  the 
compliance  cost  estimates  up 
dramatically.  In  view  of  this,  and  the 
current  economic  environment,  the  FAA 
concludes  that  for  many  carriers,  the 
NPRM  interim  compliance  schedule 
costs  would  have  bieen  prohibitive,  with 
the  likelihood  that  many  air  carriers 
would  have  been  unable  to  comply,  or 
that  compliance  would  have 
significantly  diminished  their  ability  to 
effectively  compete. 

2.  Overview  of  Competitive  Impact 

In  the  NPRM.  the  FAA  stated  that 
while  the  expected  compliance  cost  of 
the  proposed  rule  may  contribute  to 
forcing  some  carriers  out  of  business,  a 
reduction  in  the  number  of  airlines 
offering  scheduled  passenger  service 
might  not  significantly  reduce  either 
price  or  service  competition  within  the 
industry.  In  February  1990,  at  the 
direction  of  the  Secretary,  a  Department 
of  Transportation  task  force  released  a 
comprehensive  assessment  of  the  state 
of  airline  competition.  This  assessment, 
entitled  Secretary's  Task  Force  on 
Competition  in  the  U.S.  Domestic  Airline 
Industry  (U.S.  Department  of 
Transportation.  Office  of  the  Secretary 
of  Transportation,  Volumes  I-XI. 
February  1990),  concluded  that  the 
domestic  airhne  industry  is  competitive 
except  in  short  haul  markets  involving 
higher  density  traffic  hub  airports. 


However,  these  short-haul  markets 
represent  less  than  5  percent  of  system 
traffic.  The  study  also  showed  that  the 
increase  in  national  concentration  has 
not  resulted  in  a  reduction  in 
competitive  pressures  in  city-pair 
markets,  but  rather  has  resulted  in  more 
competition  as  individual  carriers 
expanded  their  systems  from  a  regional 
to  a  national  basis. 

Moreover,  the  hub-and-spoke  systems 
of  service  have  led  to  the  geographical 
expansion  of  most  carriers  and  a 
resulting  increase  in  city-pair 
competition.  In  other  words,  connecting 
services  created  by  airport  hubs  allow 
more  competitors  in  city-pair  markets 
than  would  be  possible  with  linear-type 
systems  of  service.  This  is  particularly 
true  for  small  traffic-generating  points, 
and  explains  why  they  have  been  the 
prime  beneficiaries  of  deregulation. 

A  basic  issue  raised  by  a  forced 
conversion  of  Stage  2  airplanes  to  Stage 
3  airplanes  or  early  retirement  of  Stage  2 
airplanes  is  whether  this  action  would 
cause  a  reduction  in  competition.  The 
answer  depends  on  the  number  of 
carriers  affected  and  the  extent  to  which 
they  are  a^ected.  The  Department's 
competition  study  shows,  however,  that 
the  national  hub-and-spoke  systems 
have  enabled  a  relatively  small  number 
of  carriers  to  provide  more  intense 
competitive  service  in  most  city-pair 
markets.  On  a  city-pair  basis,  it  does  not 
take  a  large  number  of  carriers  to 
provide  highly  competitive  service.  This 
suggests  that  some  loss  of  capacity  by 
financially  weaker  carriers  or  the 
elimination  of  a  financially  weaker 
carrier  may  not  have  any  significant 
lasting  impact  on  competition  at  the 
city-pair  level. 

Recent  information  showed  that  the 
financial  problems  of  the  U.S.  airline 
industry  are  far  more  serious  than  was 
apparent  when  the  NPRM  was  drafted. 
Virtually  all  of  the  major  carriers  have 
sustained  financial  losses  during  CY 
1990  and  the  three-month  period  ending 
March  31, 1991.  Given  this  circumstance, 
the  proposed  interim  compliance 
schedule  would  have  significantly 
affected  the  ability  of  carriers  to  provide 
an  acceptable  level  of  service  and 
would  have  increased  the  likelihood  of 
more  carriers  filing  for  bankruptcy.  Such 
events  tend  to  erode  competition  in  the 
industry.  Based  on  this  analysis,  the 
final  rule  has  been  revised  to  be  more 
flexible  and  less  onerous  financially 
than  the  NPRM  and  to  ensure  that 
competition  in  the  U.S  airlines  industry 
remains  viable. 
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3.  The  Ability  of  Air  Carriers  To 
Achieve  Capacity  Growth  Consistent 
With  the  Projected  Rates  of  Growth  for 
the  Airline  Industry 

Had  the  requirements  of  the  NPRM 
been  implemented,  fleet  expansion  may 
have  been  constrained.  The  NPRM 
focused  only  on  the  elimination  of  Stage 
2  airplanes  from  the  fleet  with  no 
specific  credit  for  compliance  by  the 
addition  of  Stage  3  airplanes.  Some  air 
carriers  were  not  planning  to  replace  or 
convert  their  Stage  2  airplanes  as  early 
as  is  required  by  the  statute.  Also,  in 
view  of  the  recent  operating  losses 
incurred  by  most  air  carriers,  many  are 
not  financially  able  to  increase  their 
fleets  during  the  transition  by  replacing 
their  entire  Stage  2  airplane  fleets  prior 
to  their  planned  retirement.  In  view  of 
the  current  financial  conditions  of  many 
air  carriers,  implementation  of  the 
NPRM  requirements  could  have  led  to  a 
seriously  reduced  growth  rate  for  the 
U.S.  airline  industry. 

The  fmal  ride  incorporates  flexibility 
to  accommodate  industry  growth  when 
the  economy  rebounds.  The  primary 
provision  added  to  accommodate 
growth  is  the  provision  for  compliance 
with  the  interim  requirements  by 
phasing  in  Stage  3  airplanes.  This 
provision  encourages  air  carriers  to 
achieve  growth  along  with  compliance 
by  adding  Stage  3  airplanes  to  their 
fleets. 

The  lower  costs  of  the  final  rule 
(compared  to  the  NPRM)  may  also 
increase  the  industry's  growth  potential 
during  the  transition  to  Stage  3 
airplanes.  The  interim  waiver  and  carry- 
forward compliance  provisions  add  the 
flexibility  carriers  need  to  grow  during 
the  transition  period.  The  more 
flexibility  added  to  the  compliance 
rules,  the  less  cost  they  impose  on 
carriers,  thereby  increasing  the 
availability  of  capital  for  growth. 

4.  The  Impact  of  Competition  Within  the 
Air  Passenger  and  Air  Cargo  Industries 

At  present,  Stage  2  airplanes  account 
for  a  significant  percentage  of  most  air 
carriers'  fleets  as  is  shown  in  Table  4-2. 
The  range  is  from  34  percent  to  100 
percent,  with  over  half  of  the  carriers 
falling  between  50  percent  and  70 
percent.  Because  of  the  disproportionate 
fleet  mix  of  various  carriers,  the  NPRM, 
which  focused  on  compliance  solely  by 
the  phaseout  oif  Stage  2  airplanes,  would 
have  placed  disparate  burdens  on 
certain  air  carriers.  The  differences 
among  air  carriers  in  the  average  age  of 
their  Stage  2  fleets  may  also  result  in 


varying  degrees  of  impact  caused  by 
aircraft  retirement  or  replacement. 
Hence,  a  final  rule  which  focuses  solely 
on  the  elimination  of  Stage  2  airplanes 
would  not  be  equitable  in  the  relative 
burden  imposed  on  carriers.  The  result 
would  be  a  reduction  in  the  ability  of 
these  carriers  to  compete. 

In  the  air  passenger  industry,  the 
percentage  of  Stage  2  airplanes  in  the 
fleets  of  the  very  large  air  carriers 
(American,  United,  and  Delta]  ranges 
from  34  percent  to  54  percent.  The 
average  age  of  their  Stage  2  airplanes 
ranges  from  13  to  18  years.  The  smaller 
passenger  carriers'  fleets  (Southwest, 
Midway,  Alaska,  etc.)  range  from  48  to 
100  percent  Stage  2,  and  the  average  age 
of  these  airplanes  ranges  from  10  to 
more  than  22  years.  Because  of  the 
recent  bankruptcies  in  the  air  passenger 
industry  and  the  estimated  costs  of 
implementing  the  NPRM  requirements, 
the  FAA  has  revised  the  final  rule  to 
reduce  the  potential  cost  burden  on  air 
carriers.  Under  the  final  rule,  only  five 
carriers  will  incur  any  regulatory  costs. 
(By  contrast,  scenario  1  would  impose 
costs  on  15  air  passenger  carriers.)  The 
four  affected  carriers  are  Delta,  Eastern 
(no  longer  operating).  Alaska,  and 
Southwest;  however,  the  cost  burden  to 
these  carriers  is  significantly  lower  than 
what  would  have  been  incurred  under 
scenario  1. 


Table  4-1.— Air  Carriers  With  Stage 
2  Airplanes  by  Age 


Table  4-2.— Air  Cargo  Carriers  With 
Stage  2  Aircrait  by  Age 


Air  carriers 

No.  of 
stage 

2 
.  air- 
planes 
In  fleet 

Total 
no.  of 
air- 
planes 
in  fleet 

Percent 
of  stage 

2 

air- 
planes 
m  fleet 

Avfl. 
age 
(yrs) 

Majors 

American 

Continental... 
Delta. 

175 
164 
224 
119 
210 
99 
117 
211 
248 

36 

34 
17 
5« 

47 

516 
325 
418 
169 
323 
166 
214 
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448 

58 

81 
24 
66 

97 

34 
50 
54 

70 
65 
60 
55 
49 
55 

62 

42 

71 
85 
48 

18 
25 
13 

Eastern .._ 

Northwest 

Pan  Am 

TWA 

17 
18 
17 
17 

United   

16 

USAir 

12 

Nationals 
Maska 

12 

America 
Weet  

14 

Hawaiian 

Midway 

18 
22 

Souttiwest.... 

10 

No.  of 

1 
Total 
no  of 
air- 
planes 
InHeel 

Parceni  ' 

Air  cargo 
carrier 

stage 

air- 
planes 
in  fleet 

of  stags 

mi- 

planes 
inflaet    •■ 

A»g 
(yri) 

Airtxxne 

37 

41 

90 

21 

Arrow  Air 

6 

6 

100 

22 

Burlington 

Ak 

Express 

15 

15 

100 

23 

DHL 

World- 

wide 

10 

10 

100 

23 

Emery 

World- 

■ 

wide 

52 

59 

88 

23 

Interna- 

tional  

23 

32 

72 

23 

Federal 

Express 

130 

182 

71 

20 

Southern 

Air 

Transport. 

4 

4 

'  100 

21 

UPS 

42 

104 

40 

21 

Source:  U.S.  Dept.  of  Transportation,  Federal 
Aviation  AdtTunistratlon.  Office  of  Environment  and 
Energy.  April  1990. 


Source:  VS  Dept  of  Transportation.  Federal 
Aviation  AdminMtration,  Office  of  Environment  ar>d 
Energy,  Apnl  1990 

Competition  in  the  air  cargo  industry 
would  likely  have  been  adversely 
affected  by  the  implementation  of  the 
NPRM  requirements.  Among  the  large 
cargo  carriers,  Federal  Express  and  UPS 
have  71  percent  and  40  percent  of  their 
fleets,  respectively,  composed  of  Stage  2 
airplanes  that  are  subject  to  these 
regulations  (as  shown  in  Table  4-2). 
Some  of  the  smaller  air  cargo  carriers 
such  as  Burlington  Air  Express,  DHL 
Worldwide,  and  Arrow  Air  have  fleets 
that  consist  mostly  of  Stage  2  airplanes 
(also  shown  in  Table  4-2).  The  relative 
cost  of  compliance  with  the  NPRM 
requirements  would  have  been  higher 
for  these  smaller  air  cargo  carriers  (as  a 
percent  of  net  worth)  than  for  Federal 
Express  or  UPS  since  the  smaller  air 
cargo  carriers  would  have  had  to 
replace  or  install  noise  abatement 
retrofit  equipment  sooner  on  a  greater 
percentage  of  their  fleets.  Under 
scenario  1,  some  of  these  smaller 
carriers,  lacking  sufficient  capital  for 
conversion  to  Stage  3,  may  have  had  to 
reduce  the  size  of  their  fleets  or  even 
leave  the  industry,  possibly  resulting  in 
the  two  large  air  cargo  carriers 
increasing  their  market  share. 

The  FAA  concluded  that 
implementing  the  proposed  phaseout 
compliance  schedule  would  have  had  a 
disproportionate  impact  on  the  air  cargo 
industry,  possibly  reducing  competition 
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carrier  discontinued  service  to  Akron, 
the  remaining  carriers  would  likely 
continue  to  compete  for  most  connecting 
passengers.  Moreover,  should  an  air 
carrier  choose  to  stop  providing  service 
to  a  nonhub  city  like  Akron,  another  air 
carrier  is  likely  to  reinstate  service  with 
complying  airplanes. 

6.  The  Impact  on  New  Entry  Into  the 
Airline  Industry 

Many  factors  afTect  new  entry  into  the 
airline  industry.  These  factors  include 
the  ability  to  raise  the  necessary  capital, 
the  cost  of  airplanes,  passenger  gates, 
gaining  priority  listing  on  reservation 
systems,  and  operating  and 
maintenance  costs  (e.g..  labor  and  fuel). 
Comparatively,  the  added  costs  of  the 
final  rule  are  a  small  percentage  of  the 
total  cost  of  entry.  Thus,  the  cost  of 
compliance  of  the  final  rule  is  not 
expected  to  discourage  new  entrants 
into  the  industry. 

The  final  rule  provides  new  entrants 
with  somewhat  more  flexibility  than 
established  air  carriers.  The  percentage 
of  Stage  3  airplanes  required  for 
compliance  is  lower  for  new  entrants 
than  the  percentage  required  for 
established  air  carriers  for  the  1994  and 
1996  compliance  dates  (25  percent  of  a 
new  entrant's  airplanes  have  to  be  Stage 
3  by  1994  and  50  percent  by  1996).  A 
new  entrant  may  initiate  service  with 
any  number  of  Stage  2  airplanes  and 
build  its  fleet  by  acquiring  used 
airplanes  and  installing  noise  abatement 
retrofit  equipment,  as  necessary  to 
achieve  compliance  on  each  interim 
date.  At  the  time  of  this  analysis,  there 
were  about  170  Stage  3  and  600  Stage  2 
airplanes  available  for  sale  or  lease.  The 
market  price  ranges  from  $3  million  to  $9 
million  for  used  narrow-body  Stage  2 
airplanes  and  from  $14  million  to  S69 
million  for  wide-body  Stage  2  airplanes. 
Market  prices  for  Stage  3  airplanes 
range  from  $12  million  to  $47  million  for 
narrow-body  airplanes  and  from  $50  to 
$130  million  for  wide-body  airplanes. 
Once  established  and  operating,  a  new 
entrant  may  apply  for  interim  waivers, 
subject  to  the  same  criteria  applicable  to 
established  operators. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA;  5  U.S.C.  601  et  seq.)  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  RFA 
^requires  agencies  to  review  "jles  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  Small  entities  are 
independently  owned  and  operated 
small  businesses  and  small  not-for-profit 
organizations.  According  to  the  FAA's 


Order  on  Regulatory  Flexibility  Criteria 
and  Guidance,  a  small  operator  of 
airplanes  for  hire  is  one  that  owns,  but 
does  not  necessarily  operate,  nine  or 
fewer  airplanes.  The  Order  also  defines 
a  substantial  number  of  small  entities  as 
a  number  that  is  not  less  than  11  and 
that  is  more  than  one-third  of  the  small 
entities  subject  to  the  rule.  The  small 
entities  that  will  be  affected  by  this  rule 
are  the  operators  of  Stage  2  civil 
subsonic  airplanes  with  maximum 
weights  of  more  than  75,000  pounds  that 
operate  in  the  con^guous  United  States. 

The  FAA  has  considered  the  impact 
on  small  entities  and  has  written  several 
provisions  that  address  their  concerns. 
Sections  91.865  and  91.867  allow  for 
rounding  of  calculations  resulting  in 
fractions  to  permit  the  continued 
operation  of  the  next  whole  number  of 
Stage  2  airplanes.  Therefore,  a  small 
operator  with  only  one  Stage  2  airplane 
may  operate  that  airplane  through  1999. 

Also.  §§  91.871  and  91.873,  waivers 
from  interim  compliance  requirements 
and  final  compliance,  afford  more 
flexibility  to  small  operators  than  to 
large  operators.  A  small  operator  with 
few  airplanes  may  not  be  financially 
able  to  convert  its  fleet  within  the 
prescribed  time  frame  and  remain 
economically  viable.  These  provisions 
allow  the  FAA  to  consider  the 
disproportionate  financial  impact  that 
phased  compliance  could  have  on  small 
entities  so  that  they  may  remain 
economically  viable. 

There  are  about  115  U.S.  airlines  and 
private  operators  that  operate  more  than 
4,000  jet  airplanes  over  75,000  pounds. 
Fleet  sizes  range  from  one  to  several 
hundred.  Many  of  the  fleets  and  many  of 
the  airplanes  in  these  fleets  were  either 
manufactured  as  Stage  3  or  converted  to 
Stage  3.  About  2,300  Stage  2  airplanes 
are  affected  by  the  statute  and  final  rule. 
Many  affected  airplanes  are  not  owned 
by  the  carriers  under  whose  names  they 
operate.  These  leased  airplanes  are 
owned  by  other  air  carriers,  banks, 
insurance  companies,  and  leasing 
companies.  Operators  of  only  one  Stage 
2  airplane  are  exempt  from  compliance 
with  the  phased  elimination  because  of 
the  rounding  provision. 

The  FAA  has  identified  12  air  carriers 
(five  nationals  and  seven  regionals)  that 
own  fewer  than  nine  Stage  2  airplanes. 
These  carriers  own  a  total  of  37  Stage  2 
airplanes.  Four  of  these  carriers  own 
one  Stage  2  airplane  each.  Through 
rounding  of  calculations,  they  are 
allowed  to  operate  those  airplanes 
through  December  31, 1999.  The  eight 
other  air  carriers  with  fewer  than  nine 
Stage  2  airplanes  are  subject  to  the 
proposed  transition  regulations. 
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Most  affected  private  operators  own 
only  one  airplane.  They  are  unaffected 
by  the  phased  compliance  schedule 
because  of  the  rounding  rule.  Of  the  six 
operators  that  own  more  than  one 
airplane,  one  owns  two  DC-8's  that 
have  been  modified  to  comply  with 
Stage  2  noise  standards.  The  other  five 
are  very  large  companies. 

For  the  reasons  stated  above,  the  FAA 
concludes  that  the  final  rule  does  not 
affect  a  substantial  number  of  small  air 
carrier  entities  as  defined  in  the  FAA's 
Regulatory  Flexibility  Criteria  and 
Guidance.  , 

International  Trade  Impact 

The  final  rule  is  expected  to  have  little 
or  no  impact  on  trade  opportunities  of 
U.S.  firms  conducting  business  overseas 
or  for  foreign  firms  conducting  business 
in  the  United  States.  The  rule  will 
impose  the  same  requirements  on  both 
domestic  air  carriers  operating  under 
part  121. 125.  or  135  of  the  FAR  and 
foreign  air  carriers  subject  to  part  129  of 
the  FAR.  The  cost  of  compliance  to 
foreign  air  carriers  fiying  into  the  United 
States  under  part  129  will  probably  be 
similar  to  the  cost  incurred  by  domestic 
operators.  In  addition,  other  countries 
are  also  eliminating  Stage  2  airplanes. 
Therefore,  the  regulations  will  not  cause 
a  competitive  fare  disadvantage  for  U.S. 
carriers  operating  overseas  or  for 
foreign  carriers  operating  in  the  United 
States. 

Environmental  Analysis 

This  rule  implements  section  9308  of 
the  Airport  Noise  and  Capacity  Act  of 
1990,  which  directs  the  Secretary  of 
Transportation  to  promulgate  final  rules 
for  the  phaseout  of  Stage  2  airplane 
operations.  The  National  Environmental 
Policy  Act  (NEPA,  42  U.S.C.  4321). 
requires  all  federal  agencies  "to  the 
fullest  extent  possible"  to  include  in 
"major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment"  an  environmental  impact 
statement  analyzing  the  consequences 
of.  and  alternatives  to,  the  proposed 
actioiL  Under  applicable  guidelines  of 
the  President's  Council  on 
Environmental  Quality  and  agency 
procedures  implementing  NEPA.  absent 
extraordinary  circumstances,  the  FAA 
normally  prepares  an  environmental 
assessment  to  determine  the  potential 
impacts  of  a  proposed  regulation  that 
may  affect  the  human  environment  (40 
CFR  1501.3,  FAA  Order  1050.1D. 
Appendix  7.  Par.  3(a)).  Since  this 
regulation  is  a  federal  action  subject  to 
NEPA.  the  FAA  has  determined  its 
potential  impacts  by  preparing  an 
environmental  assessment  (EA). 


The  1990  statute  only  affords  the 
Secretary  discretion  to  set  the  interim 
dates  for  the  transition  to  an  all  Stage  3 
fleet;  the  fleet  composition  to  require  on 
these  dates;  and  the  method  of 
implementation.  Other  provisions  of  this 
statute  were  not  included  in  the  EA 
since  the  Secretary  has  no  discretionary 
authority  to  take  any  alternative  action. 

This  rule  is  intended  to  establish  a 
national  standard  ensuring  a  steady 
decline  in  aviation  noise  over  the  next 
decade,  while  providing  sufficient 
flexibility  for  continued  growth  of  the 
national  aviation  system.  The  regulation 
will  provide  substantial  noise  relief  to 
persons  throughout  the  United  States 
living  near  airports  or  under  flight  paths. 
Negligible  increases  in  fuel  consumption 
and  air  and  water  pollution  from 
airplane  emissions  may  result  from 
compliance  with  the  rule.  Beneficial 
impacts  would  occur  to  those 
communities  near  airports  or  under 
flight  paths.  As  a  result  of  the  review  of 
studies  in  the  regulatory  evaluation,  the 
impact  of  aircraft  noise  intrusion  on  the 
human  and  natural  environment  would 
be  reduced. 

After  examination  of  the  EA,  the  FAA 
has  determined  that  no  thresholds 
indicating  the  potential  for  significant 
impact  were  exceeded  and  an 
environmental  impact  statement  is  not 
required. 

Pursuant  to  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
(FAA  Order  1050.1  D).  a  Finding  of  No 
Significant  Impact  has  been  prepared 
and  placed  in  the  public  docket.  This 
final  rule  has  no  significant  impact  when 
compared  to  the  impacts  on 
environmental  quality  that  result  from  a 
transition  to  Stage  3  airplanes  on  the 
basis  of  normal  attrition  of  Stage  2 
airplanes. 

Paperwork  Reduction  Act 

Reporting  requirements  proposed  in 
the  NPRM  and  incorporated  in  $  91.875 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1990  (44  U.S.C.  3501  et  seq.). 
Additional  part  91  reporting 
requirements  and  modifications  to  the 
approved  requirements  have  been 
submitted  to  OMB  for  review  and  will 
become  effective  when  approved  by 
OMB. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 


of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  proposal  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

The  transition  to  an  all  Stage  3  fleet  is 
an  integral  part  of  the  national  aviation 
noise  policy  envisioned  by  Congress  in 
enacting  the  Airport  Noise  and  Capacity 
Act  of  1990.  That  statute  required  the 
Secretary  to  develop  a  schedule  of 
phased-in  compliance  beginning 
November  5, 1990.  In  addition,  there  is 
significant  public  interest  in  this 
transition  rule  and  an  urgent  need  by 
Stage  2  airplane  operators  to  begin 
planning  their  compliance.  Accordingly, 
the  FAA  has  determined  that  good 
cause  exists  for  making  these 
regulations  effective  in  fewer  than  30 
days. 

For  the  reasons  discussed  throughout 
this  preamble,  and  based  on  the  findings 
in  the  Regulatory  Impact  Analysis  and 
the  International  Trade  Impact  Analysis, 
the  FAA  has  determined  that  this  rule  is 
a  major  rule  under  Executive  Order 
12291.  In  addition,  in  consideration  of 
the  cost  information  discussed  under  the 
Regulatory  Flexibility  Determination,  it 
is  certified  that  this  amendment  to  part 
91  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  the  air  carrier  industry.  This 
rule  is  considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  The  final 
Regulatory  Impact  Analysis  of  this  rule, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  FAA's  Office  of 
Rulemaking  at  (202)  267-9677. 

List  of  SubjecU  in  14  CFR  Part  91 

Aircraft.  Airports,  Aviation  safety. 
Noise  control.  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

Accordingly,  the  FAA  amends  14  CFR 
part  91  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  91— GENERAL  OPERATINQ  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows; 

Authority:  48  U.S.C.  1301(7).  1303. 1344. 
134&  1352  through  1355. 1401. 1421  ihrouf^h 
1431. 1471, 1472. 1502.  ISia  1522,  and  2121 
through  2125;  49  U.S.C.  App.  2157.  2158; 
Articles  12.  29.  31.  and  32(a)  of  the 
ConvenUon  on  International  Civil  Aviation 
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2.  Section  91 
adding  a  new 
follows: 


(61  Stat.  1180):  42  I  S.C.  4321  et.  seq.:  E.O. 
11514;  49  U.S.C.  1«  [g). 


8(h  is  amended  by 
pai  agraph  (c)  to  read  as 


§91.801    Applicability:  Relation  to  part  36. 
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apply  to  any  civi 
airplane  with  a 
weight  of  more 
operating  to  or 
contiguous  Unite  1 
District  of 
121. 125, 129.  or 
and  after 

3.  New  §§91. 
91.857,  91.859, 
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an  airport  in  the  48 
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5  of  this  chapter  on 
Septemjber  25, 1991. 

91.853,  91.855, 
91.$61,  91.863,  91.865, 

91.873  and  91.875 
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purpose  !s  of  §  91.851  through 
hpart: 


ani 


I  fr<  m 
when 


( spi  'Cl 


and 


§  91.851    0«flniti4^ 

For  the 
91.875  of  this  su 

Contiguous  Uiited 
area  encompassc  d 
United  States 
Columbia. 

Fleet  means 
turbojet  airplaneb 
certificated  weig  it 
pounds  that  are 
operations 
operation  in  the 
States. 

Import  means 
of  an  airplane 
a  U.S.  person 
brought  into  the 
operation. 

Operations 
enumeration  of 
model,  series, 
operated  by  the 
carrier  on  a  give^ 
or  whether  such 
listed  or  designated 

Owner  means 
indicia  of  owner^h 
register  the  ai 
pursuant  to  part 

New  entrant 
foreign  air  carri^ 
November  5 
operations  unde: 
135  of  this  chapt 
covered  by  this 
airport  in  the 
but  that  initiates 
that  date. 

Stage  2  noise 
requirements  foi 
defined  in  part 
effect  on  Noveirlber 

Stage  3  noise 
requirements  foi 


thpse  civil  subsonic 
with  a  maximum 
of  more  than  75,000 
isted  on  an  operator's 
speci  ications  as  eligible  for 
I  lontiguous  United 


change  in  ownership 
a  non-U.S.  person  to 
the  airplane  is 
Jnited  States  for 


irph 


States  means  the 
by  the  48  contiguous 
the  District  of 


ifications  means  an 
^rplanes  by  type, 
serial  number 
I  )perator  or  foreign  air 
day,  regardless  of  how 
airplanes  are  formally 

by  the  operator, 
any  person  that  has 

p  sufficient  to 
ne  in  the  United  States 
17  of  this  chapter, 
nleans  an  air  carrier  or 
that,  on  or  before 
did  not  conduct 
part  121. 125. 129.  or 
!r  using  an  airplane 
bpart  to  or  from  any 
contiguous  United  States, 
such  operation  after 


3S 


,  evels  mean  the 
Stage  2  noise  levels  as 
of  this  chapter  in 
5,1990. 
evels  mean  the 
Stage  3  noise  levels  as 


defined  in  part  36  of  this  chapter  in 
effect  on  November  5, 1990. 

Stage  2  airplane  means  a  civil 
subsonic  turbojet  airplane  with  a 
maximum  certificated  weight  of  75,<XX) 
pounds  or  more  that  complies  with 
Stage  2  noise  levels  as  defined  in  part  36 
of  this  chapter. 

Stage  3  airplane  means  a  civil 
subsonic  turbojet  airplane  with  a 
maximum  certificated  weight  of  75.000 
pounds  or  more  that  complies  with 
Stage  3  noise  levels  as  defined  in  part  36 
of  this  chapter. 

§  91.853    Flfiai  contplianc«:  CivH  subsonic 
airplanes. 

Except  as  provided  in  §  91.873,  after 
December  31, 1999,  no  person  shall 
operate  to  or  from  any  airport  in  the 
contiguous  United  States  any  airplane 
subject  to  §  91.801(c)  of  this  subpart, 
unless  that  airplane  has  been  shown  to 
comply  with  Stage  3  noise  levels. 

§  91.855    Entry  and  nonaddition  rule. 

No  person  may  operate  any  airplane 
subject  to  i  91.801(c)  of  this  subpart  to 
or  from  an  airport  in  the  contiguous 
United  States  unless  one  or  more  of  the 
following  apply: 

(a)  The  airplane  complies  with  Stage  3 
noise  levels. 

(b)  The  airplane  complies  with  Stage  2 
noise  levels  and  was  owned  by  a  U.S. 
person  on  and  since  November  5, 1990. 
Stage  2  airplanes  that  meet  these  criteria 
and  are  leased  to  foreign  airlines  are 
also  subject  to  the  return  provisions  of 
paragraph  (e)  of  this  section. 

(c)  The  airplane  complies  with  Stage  2 
noise  levels,  is  owned  by  a  non-U.S. 
person,  and  is  the  subject  of  a  binding 
lease  to  a  U.S.  person  effective  before 
and  on  September  25, 1991.  Any  such 
airplane  may  be  operated  for  the  term  of 
the  lease  in  effect  on  that  date,  and  any 
extensions  thereof  provided  for  in  that 
lease. 

(d)  The  airplane  complies  with  Stage  2 
noise  levels  and  is  operated  by  a  foreign 
air  carrier. 

(e)  The  airplane  complies  with  Stage  2 
noise  levels  and  is  operated  by  a  foreign 
operator  other  than  for  the  purpose  of 
foreign  air  commerce. 

(f)  The  airplane  complies  with  Stage  2 
noise  levels  and — 

(1)  On  November  5, 1990,  was  owned 

(i)  A  corporation,  trust,  or  partnership 
organized  under  the  laws  of  the  United 
States  or  any  State  (including  individual 
States,  territories,  possessions,  and  the 
District  of  Columbia); 

(ii)  An  individual  who  is  a  citizen  of 
the  United  States;  or 

(iii)  An  entity  owned  or  controlled  by 
a  corporation,  trust  partnership,  or 


individual  described  in  paragraph  (g)(1) 
(i)  or  (ii)  of  this  section;  and 

(2)  Enters  into  the  United  States  not 
later  than  6  months  after  the  expiration 
of  a  lease  agreement  (including  any 
extensions  thereof)  between  an  ownei 
described  in  paragraph  (0(1)  of  this 
section  and  a  foreign  airline. 

(g)  The  airplane  complies  with  Stage  2 
noise  levels  and  was  purchased  by  the 
importer  under  a  written  contract 
executed  before  November  5, 1990. 

(h)  Any  Stage  2  airplane  described  in 
this  section  is  eligible  for  operation  in 
the  contiguous  United  States  only  as 
provided  under  §  91.865  or  91.867. 

§  91.857    Airplanes  Imported  to  poinU 
outside  ttie  contiguous  United  States. 
An  operator  of  a  Stage  2  airplane  that 
was  imported  into  a  noncontiguous 
State,  territory,  or  possession  of  the 
United  States  on  or  after  November  5, 
1990,  shall: 

(a)  Include  in  its  operations 
specifications  a  statement  that  such 
airplane  may  not  be  used  to  provide  air 
transportation  to  or  from  any  airport  in 
the  contiguous  United  States. 

(b)  Obtain  a  special  flight 
authorization  to  operate  that  airplane 
into  the  contiguous  United  States  for  the 
purpose  of  maintenance.  The  special 
flight  authorization  must  include  a 
statement  indicating  that  this  regulation 
is  the  basis  for  the  authorization. 

§  91 .859    Modification  to  meet  Stage  3 
noise  levels. 

For  an  airplane  subject  to  §  91.801(c)  of 
this  subpart  and  otherwise  prohibited 
from  operation  to  or  from  an  airport  m 
the  contiguous  United  States  by  §  91.855, 
any  person  may  apply  for  a  special  flight 
authorization  for  that  airplane  to 
operate  in  the  contiguous  United  States 
for  the  purpose  of  obtaining 
modifications  to  meet  Stage  3  noise 
levels. 

§  91.861    Base  level 

(a)  U.S.  Operators.  The  base  level  of  a 
U.S.  operator  is  equal  to  the  number  of 
owned  or  leased  Stage  2  airplanes 
subject  to  §  91.801(c)  of  this  subpart  that 
were  listed  on  that  operator's  operations 
specifications  for  operations  to  or  from 
airports  in  the  contiguous  United  States 
on  any  one  day  selected  by  the  operator 
during  the  period  January  1. 1990, 
through  July  1, 1991,  plus  or  minus 
adjustments  made  pursuant  to 
paragraphs  (a)  (1)  and  (2). 

(1)  The  base  level  of  a  U.S.  operator 
shall  be  increased  by  a  number  equal  to 
the  total  of  the  following — 

(i)  The  number  of  Stage  2  airplanes 
returned  to  service  in  the  United  States 
pursuant  to  §  91.855(f); 
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(ii)  The  number  of  Stage  2  airplanes 
purchased  pursuant  to  {  91.855(g);  and 

(iii)  Any  U.S.  operator  base  level 
acquired  with  a  Stage  2  airplane 
transferred  from  another  person  under 
§  91.863. 

(2)  The  base  level  of  a  U.S.  operator 
shall  be  decreased  by  the  amount  of  U.S. 
operator  base  level  transferred  with  the 
corresponding  number  of  Stage  2 
airplanes  to  another  person  under 
§  91.868. 

(b)  Foreign  air  carriers.  The  base  level 
of  a  foreign  air  carrier  is  equal  to  the 
number  of  owned  or  leased  Stage^ 
airplanes  on  U.S.  operations 
specifications  on  any  one  day  during  the 
period  January  1, 1990.  through  July  1. 
1991,  plus  or  minus  any  adjustments  to 
the  base  levels  made  pursuant  to 
paragraphs  (b)  (1)  and  (2). 

(1)  The  base  level  of  a  foreign  air 
carrier  shall  be  increased  by  the  amount 
of  foreign  air  carrier  base  level  acquired 
with  a  Stage  2  airplane  from  another 
person  under  §  91.863. 

(2)  The  base  level  of  a  foreign  air 
carrier  shall  be  decreased  by  the 
amount  of  foreign  air  carrier  base  level 
transferred  with  a  Stage  2  airplane  to 
another  person  under  S  91.863. 

(c)  New  entrants  do  not  have  a  base 
level. 

§  91.863    Transfer*  of  Stage  2  airplanes 
wttti  base  level. 

(a)  Stage  2  airplanes  may  be 
transferred  with  or  without  the 
corresponding  amount  of  base  level. 
Base  level  may  not  be  transferred 
without  the  corresponding  number  of 
Stage  2  airplanes. 

(b)  No  portion  of  a  U.S.  operator's 
base  level  established  under  §  91.861(a) 
may  be  used  for  operations  by  a  foreign 
air  carrier.  No  portion  of  a  foreign  air 
carrier's  base  level  established  under 

S  91.861(b)  may  be  used  for  operations 
by  a  U.S.  operator. 

(c)  Whenever  a  transfer  of  Stage  2 
airplanes  with  base  level  occurs,  the 
transferring  and  acquiring  parties  shall, 
within  10  days,  jointly  submit  written 
notiHcation  ofme  transfer  to  the  FAA, 
Office  of  Environment  and  Energy.  Such 
notification  shall  state: 

(1)  The  names  of  the  transferring  and 
acquiring  parties; 

(2)  The  name,  address,  and  telephone 
number  of  the  individual  responsible  for 
submitting  the  notification  on  behalf  of 
the  transferring  and  acquiring  parties; 

(3)  The  total  number  of  Stage  2 
airplanes  transferred,  listed  by  airplane 
type,  model,  series,  and  serial  number; 

(4)  The  corresponding  amount  of  base 
level  transferred  and  whether  it  is  U.S. 
operator  or  foreign  air  carrier  base  level; 
and 


(5)  The  effective  date  of  the 
transaction. 

(d)  If,  taken  as  a  whole,  a  transaction 
or  series  of  transactions  made  pursuant 
to  this  section  does  not  produce  an 
increase  or  decrease  in  the  number  of 
Stage  2  airplanes  for  either  the  acquiring 
or  transferring  operator,  such 
transaction  or  series  of  transactions 
may  not  be  used  to  establish  compliance 
with  the  requirements  of  §  91.865. 

§  91.865    Ptiased  compliance  for  operator* 
witli  base  level. 

Except  as  provided  in  paragraph  (a)  of 
this  section,  each  operator  that  operates 
an  airplane  under  part  91. 121, 125, 129, 
or  135  of  this  chapter,  regardless  of  the 
national  registry  of  the  airplane,  shall 
comply  with  paragraph  (b)  or  (d)  of  this 
section  at  each  interim  compliance  date 
with  regard  to  its  subsonic  airplane  fleet 
covered  by  {  91.801(c)  of  this  subpart. 

(a)  This  section  does  not  apply  to  new 
entrants  covered  by  S  91.867  or  to 
foreign  operators  not  engaged  in  foreign 
air  commerce. 

(b)  Each  operator  that  chooses  to 
comply  with  this  paragraph  pursuant  to 
any  interim  compliance  requirement 
shall  reduce  the  number  of  Stage  2 
airplanes  it  operates  that  are  eligible  for 
operation  in  the  contiguous  United 
States  to  a  maximum  of: 

(1)  After  December  31. 1994,  75 
percent  of  the  base  level  held  by  the 
operator; 

(2)  After  December  31, 1996,  50 
percent  of  the  base  level  held  by  the 
operator, 

(3)  After  December  31, 1998,  25 
percent  of  the  base  level  held  by  the 
operator. 

(c)  Except  as  provided  under  S  91.871, 
the  number  of  Stage  2  airplanes  that 
must  be  reduced  at  each  compliance 
date  contained  in  paragraph  (b)  of  this 
section  shall  be  determined  by  reference 
to  the  amoimt  of  base  level  held  by  the 
operator  on  that  compliance  date,  as 
calculated  under  §  91.861. 

(d)  Each  operator  that  chooses  to 
comply  with  this  paragraph  pursuant  to 
any  interim  compliance  requirement 
shall  operate  a  fleet  that  consists  of: 

(1)  Aiter  December  31, 1994,  not  less 
than  55  percent  Stage  3  airplanes; 

(2)  After  December  31, 1996,  not  less 
than  65  percent  Stage  3  airplanes; 

(3)  After  December  31, 1998,  not  less 
than  75  percent  Stage  3  airplanes. 

(e)  Calculations  resulting  in  fractions 
may  be  rounded  to  permit  the  continued 
operation  of  the  next  whole  number  of 
Stage  2  airplanes. 

§  91.867    Ptwsed  compliance  for  new 
entrants. 

(a)  New  entrant  U.S.  air  carriers. 


(1)  A  new  entrant  initiating  operations 
under  part  121. 125,  or  135  of  this  chapter 
on  or  before  December  31, 1994,  may 
initiate  service  without  regard  to  the 
percentage  of  its  fleet  composed  of 
Stage  3  airplanes. 

(2)  After  December  31, 1994,  at  least 
25  percent  of  the  fleet  of  a  new  entrant 
must  comply  with  Stage  3  noise  levels. 

(3)  After  December  31. 1996.  at  least 
50  percent  of  the  fleet  of  a  new  entrant 
must  comply  with  Stage  3  noise  levels. 

(4)  After  December  31, 1998,  at  least 
75  percent  of  the  fleet  of  a  new  entrant 
must  comply  with  Stage  3  noise  levels. 

(b)  New  entrant  foreign  air  carriers. 

(1)  A  new  entrant  foreign  air  carrier 
initiating  part  129  operations  on  or 
before  December  31, 1994,  may  initiate 
service  without  regard  to  the  percentage 
of  its  fleet  composed  of  Stage  3 
airplanes. 

(2)  After  December  31. 1994,  at  least 
25  percent  of  the  fleet  on  U.S.  operations 
specifications  of  a  new  entrant  foreign 
air  carrier  must  comply  with  Stage  3 
noise  levels. 

(3)  After  December  31, 1996,  at  least 
50  percent  of  the  fleet  on  U.S.  operations 
specifications  of  a  new  entrant  foreign 
air  carrier  must  comply  with  Stage  3 
noise  levels. 

(4)  After  December  31. 1998.  at  least 
75  percent  of  the  fleet  on  U.S.  operations 
specifications  of  a  new  entrant  foreign 
air  carrier  must  comply  with  Stage  3 
noise  levels. 

(c)  Calculations  resulting  in  fractions 
may  be  rounded  to  permit  the  continued 
operation  of  the  next  whole  number  of 
Stage  2  airplanes. 

§  91.869    Carry-forward  compliance. 

(a)  Any  operator  that  exceeds  the 
requirements  of  paragraph  (b)  of 

§  91.865  of  this  part  on  or  before 
December  31, 1994,  or  on  or  before 
December  3, 1996,  may  claim  a  credit 
that  may  be  applied  at  a  subsequent 
interim  compliance  date. 

(b)  Any  operator  that  eliminates  or 
modifies  more  Stage  2  airplanes 
pursuant  to  S  91.885(b)  than  required  as 
of  December  31, 1994,  or  December  31, 
1996,  may  count  the  number  of 
additional  Stage  2  airplanes  reduced  as 
a  credit  toward — 

(1)  The  number  of  Stage  2  airplanes  it 
would  otherwise  be  required  to  reduce 
following  a  subsequent  interim 
compliance  date  specified  in  §  91.865(b); 
or 

(2)  The  number  of  Stage  3  airplanes  it 
would  otherwise  be  required  to  operate 
in  its  fleet  following  a  subsequent 
interim  compliance  date  to  meet  the 
percentage  requirements  specified  in 

S  91.865(d). 


i 
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§  3 1.S7 1    Waivers  fr  Mn  Interim  compliance 
requirements. 

(a)  Any  US.  ppei  ator  or  foreign  air 
carrier  subject  to  tl  e  requirements  of 
S  §  91.865  or  91.867  of  this  subpart  may 
request  a  waiver  fr  jm  any  individual 
compliance  require  ment. 

(b)  Applications  nust  be  filed  with  the 
Secretary  of  Trans;  (ortation  at  least  120 
days  prioF  to  the  c(  mpliance  date  from 
which  the  waiver  ii  i  requested. 

(cj  Applicants  m  ist  show  that  a  grant 
of  waiver  would  b(  in  the  public 
interest,  and  must  ncludc  in  its 
anplication  its  plar  s  and  activities  for 
modifying  its  fleet,  including  evidence  of 
good  faith  efforts  to  comply  with  the 
requirements  of  §  « 1.865  or  5  91.867.  The 
application  should  contain  all 
information  the  ap  ilicant  considers 
n  levant,  including  as  appropriate,  the 
foliowing: 

(1)  The  applicant  s  balance  sheet  and 
cash  flow  positions ; 

(2)  The  composit  on  of  the  applicant's 
current  fleet;  and 

(3)  The  applicani  s  delivery  position 
with  respect  to  nev '  airplanes  or  noise- 
abatement  equiprai  tit. 

(d)  Waivers  will  be  granted  only  upon 
a  showing  by  the  a  jplicant  that 
compliance  with  th  a  requirements  of 


at  a  particular 
date  is  fmancially 
impossible,  or 


§§91.865  or  91.367 
interim  compliance 
onerous,  physicall} 
technologically  infi  asible.  or  that  it 
would  have  an  adv  erse  effect  on 
competition  or  on  s  ervice  to  soiall 
communities 

(e)  The  canditioi^  of  any  waiver 
granted  under  this 
determined  by  the 


lection  shall  be 
:irtnmstances 


presented  in  the  application,  but  in  no 


case  may  the  term 


2xtend  beyond  the 


next  interim  compl  ance  date. 


(f)  A  summary  o 


waiver  under  this  !  ection  will  be 
published  in  the  Fe  deral  Re^ster,  and 
public  comment  wi  J  be  invited.  Unless 


the  Secretary  finds 
require  otherwise. 


that  circumstances 
;he  public  comment 


period  will  be  at  le  3St  14  days 


fiomi 


pr)h 


pr  ovu 


§91.873    Waivers 

(a)  A  U.S.  air  ca 
waiver  from  the 
§91.853  for  its 
airplanes,  provide 
at  least  85  percent  jof 
by  the  carrier  to 
from  an  airport  in 
States  will  comply 
noise  levels. 

(b)  An  applicati(^ 
described  in  para; 
section  must  be 
of  Transportation 
1. 1999.  Such  application 
plan  with  firm  ord 


fihid 


any  request  for  a 


final  compliance, 
^er  may  apply  for  a 
ibition  contained  in 
remftining  Stage  2 

that,  by  July  1, 1999, 
the  airplanes  used 
ide  service  to  or 
1  he  contiguous  United 
with  the  Stage  3 


g  "aph  I 


for  the  waiver 

(a)  of  this 
with  the  Secretary 
HO  later  than  January 
must  include  a 
( Ts  for  replacing  or 


modifying  all  airplanes  to  comply  with 
Stage  3  noise  levels  at  the  earliest 
practicable  time. 

(c)  To  be  eligible  to  apply  for  the 
waiver  under  this  section,  a  new  entrant 
U.S.  air  carrier  must  initiate  service  no 
later  than  January  1, 1999,  and  must 
comply  fully  with  aU  provisions  of  that 
section. 

(d)  The  Secretary  may  grant  a  waiver 
under  this  section  if  the  Secretary  finds 
that  granting  such  waiver  is  in  the  public 
interest,  fai  making  such  a  finding,  the 
Secretary  shall  include  consideration  of 
the  effect  of  granting  such  waiver  on 
competition  rn  the  air  carrier  industry 
and  the  effect  on  small  community  air 
service,  and  any  other  information 
submitted  by  the  applicant  that  the 
Secretaiy  considers  relevant. 

(e)  The  term  of  any  waiver  granted 
under  this  section  shall  be  determined 
by  the  circumstances  presented  in  the 
application,  but  in  no  case  will  the 
waiver  permit  the  operation  of  any 
Stage  2  airplane  covered  by  this 
subchapter  in  the  contiguous  United 
States  after  December  31.  2003. 

(f)  A  summary  of  any  request  for  a 
waiver  under  this  section  will  be 
published  in  the  Federal  Register,  and 
public  comment  will  be  invited.  Unless 
the  secretary  finds  that  circumstances 
require  otherwise,  the  public  comment 
period  will  be  at  least  14  days. 

§  91.875    Annual  progress  reports. 

(a)  Each  operator  subject  to  S  91.865 
or  §  91.867  of  this  chapter  shall  submit 
an  annual  report  to  the  FAA.  Office  of 
Environment  and  Energy,  on  the 
progress  it  has  made  toward  complying 
with  the  requirements  of  that  section. 
Such  reports  shall  be  submitted  no  later 
than  45  days  after  the  end  of  a  calendar 
year.  All  progress  reports  must  provide 
the  information  through  the  end  of  the 
calendar  year,  be  certified  by  the  carrier 
as  true  and  complete  funder  penalty  of 
18  U.S.C.  1001),  and  include  the 
following  information; 

(1)  The  name  and  address  of  the 
operator 

(2)  The  name,  title,  and  telephone 
number  of  the  person  designated  by  the 
operator  to  be  responsible  for  ensuring 
the  accuracy  of  the  information  in  the 
report; 

(3)  The  operator's  progress  during  the 
reporting  period  toward  compliance 
with  the  requirements  of  §  91.863, 

S  91.865  or  §  91.867.  For  airplanes  on 
U.S.  operations  specifications,  each 
operator  shall  identify  the  airplanes  by 
type,  model,  series,  and  serial  number. 

(i)  Each  Stage  2  airplane  added  or 
removed  from  operation  or  U.S. 
operations  specifications  (grouped 


separately  by  those  airplanes  acquired 
with  and  without  base  levelj; 

(ii)  Each  Stage  2  airplane  modified  to 
Stage  3  noise  levels  (identifying  the 
manufacturer  and  model  of  noise 
abatement  retrofit  equipment; 

(iii)  Each  Stage  3  airplane  on  U.S. 
operations  specifications  as  of  the  last 
day  of  the  reporting  period;  and 

(iv)  For  each  Stage  2  airplane 
transferred  or  acquired,  the  name  and 
address  of  the  recipient  or  transferor; 
and,  if  base  level  was  transferred,  the 
person  to  or  from  whom  base  level  was 
transferred  or  acquired  pursuant  to 
Section  91.863  along  with  the  effective 
date  of  each  base  level  transaction,  and 
the  type  of  base  level  transferred  or 
acquired. 

(b)  Each  operator  subject  to  %  91.865 
or  S  91.867  of  this  chapter  shall  submit 
an  initial  progress  report  covering  the 
period  from  January  1. 1990.  through 
December  31. 1991.  and  provide: 

(1)  For  each  operator  subject  to 
§91.865: 

(i)  The  date  used  to  establish  its  base 
level  pursuant  to  §  91.861(a);  and 

(ii)  a  list  of  those  Stage  2  airplanes  (by 
type,  model,  series  and  serial  number)  in 
its  base  level  including  adjustments 
made  pursuant  to  §  91.861  after  the  date 
its  base  level  was  established. 

(2)  For  each  U.S.  operator 

(i)  A  plan  to  meet  the  compliance 
schedules  in  9  91.865  or  §  91.867  and  the 
final  compliance  date  of  S  91-853, 
including  the  schedule  for  delivery  of 
replacement  Stage  3  airplanes  or  the 
installation  of  noise  abatement  retrofit 
equipment;  and 

(ii)  A  separate  list  (by  type,  model,  . 
scries,  and  serial  number)  of  those 
airplanes  included  in  the  operator's  base 
level,  pursuant  to  }  91.861(aKl)  (ij  and 
(ii).  under  the  categories  "returned"  or 
"purchased,"  along  with  the  date  each 
was  added  to  its  operations 
specifications. 

(c)  Each  operator  subject  to  §  91.865 
or  §  91.867  of  this  chapter  shall  submit 
subsequent  annual  progress  reports 
covering  the  calendar  year  preceding  the 
report  and  including  any  changes  in  the 
information  provided  in  paragraphs  (a) 
and  (b)  of  this  section;  including  the  use 
of  any  carry-forward  credits  pursuant  to 
§  91.869. 

(d)  An  operator  may  request,  in  any 
report,  that  specific  planning  data  be 
considered  proprietary. 

(e)  If  an  operator's  actions  during  any 
reporting  period  cause  it  to  achieve 
compliance  with  §  91.853,  the  report 
should  include  a  statement  to  that  effect. 
Further  progress  reports  are  not  required 
unless  there  is  any  change  in  the 
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information  reported  pursuant  to 
paragraph  (a)  of  this  section. 

(f)  For  each  U.S.  operator  subject  to 
§  91.865.  progress  reports  submitted  for 
calendar  years  1994, 1996,  and  1998, 
shall  also  state  how  the  operator 
achieved  compliance  with  the 
requirements  of  that  section,  i.e. — 

(1)  By  reducing  the  number  of  Stage  2 
airplanes  in  its  fleet  to  no  more  than  the 
maximum  permitted  percentage  of  its 
base  level  under  S  91.865(b),  or 

(2)  By  operating  a  fleet  that  consists  of 
at  least  the  minimum  required 
percentage  of  Stage  3  airplanes  under 

§  91.865(d). 

Issued  in  Washington,  DC  on  September  19, 
1991. 

lames  B.  Busey, 
Administrator. 
[FR  Doc.  91-22950  Filed  »-24-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
14  CFR  Part  161 
IDocket  No.  26432] 
RIN  2120-AD98 

Notice  and  Approval  of  Airport  Noise 
and  Access  Restrictions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  Hnal  rule  establishes  a 
program  for  reviewing  airport  noise  and 
access  restrictions  on  the  operations  of 
Stage  2  and  Stage  3  aircraft.  This  rule  is 
in  response  to  specific  provisions  in  the 
Airport  Noise  and  Capacity  Act  of  1990 
and  is  a  major  element  of  the  national 
aviation  noise  policy  required  by  that 
statute. 

EFFECTIVE  DATE:  September  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

John  M.  Rodgers,  Office  of  Aviation 
Policy  and  Plans,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3274. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  25, 1991,  the  FAA  issued 
Notice  of  Proposed  Rulemaking  (NPRM) 
91-8  (56  FR  8644.  February  28, 1991). 
Notice  No.  91-8  was  developed  in 
response  to  Public  Law  101-508,  entitled 
Airport  Noise  and  Capacity  Act  of  1990 
("the  Act"),  which  was  enacted 
November  5. 1990.  Section  9304  of  the 
Act  directs  the  Secretary  of 
Transportation  to  develop  a  national 
program  to  review  proposed  airport 


noise  and  access  restrictions  on  the 
operations  of  Stage  2  and  Stage  3 
aircraft. 

In  addition  to  soliciting  written 
comments,  the  FAA  held  three  public 
meetings  pertaining  to  FAA  rulemaking 
to  implement  provisions  of  the  Act.  The 
meetings  were  held  on  March  5  and  6  in 
Washington,  DC  (Alexandria.  VA); 
March  11  and  12  in  Chicago,  IL:  and 
March  14  and  15  in  Seattle.  WA. 

Discussion  of  Comments 

General 

More  than  400  individuals  and 
organizations  submitted  comments  on 
the  proposal.  Many  organizations 
submitted  multiple  comments. 
Comments  were  submitted  by  airport 
operators,  airport  associations,  air 
carriers,  air  carrier  associations,  aircraft 
operators,  aircraft  operator  and  pilot 
associations,  environmental  groups  and 
community  civic  organizations, 
businesses  and  business  organizations, 
and  aircraft  manufacturers. 

IdentiHcation  of  commenters  varies  in 
each  discussion  according  to  the 
diversity  of  opinions  within  a  group  of 
commenters.  That  is.  where  groups  or 
classes  of  commenters  reflect  very 
similar  views,  such  as  airport  operators 
or  noise  groups,  further  identiflcation 
other  than  class  is  not  provided. 
However,  where  greater  divergence  of 
opinion  occurs  within  a  class  of 
commenters.  greater  specificity  in 
identification  of  commenters  is  given. 

A  discussion  of  the  issues  addressed 
by  the  commenters  follows. 

Major  Issues 

A  review  of  comments  on  the 
proposed  rule  revealed  seven  general 
issues  that  influence  the  approach  to  the 
requirements  for  notice,  analysis,  and 
review  of  noise  and  access  restrictions 
embodied  in  the  rule.  Because  of  the 
pervasive  impact  of  these  topics,  a 
separate  discussion  of  comments  is 
provided  below  on  each  of  the  general 
issues.  After  these  general  issues  are 
reviewed,  a  discussion  of  comments  is 
provided  by  rule  subpart  that  also 
references,  as  appropriate,  issues 
contained  in  the  discussion  of  general 
issues. 

Total  Versus  Partial  Appraisal/ 
Disapproval  of  Proposed  Restrictions  on 
Stage  3  Aircraft,  and  Approval/ 
Disapproval  of  Proposed  Stage  3 
Alternative  Restrictions 

Notice  No.  91-8  proposed  FAA 
approval  of  restrictions  in  whole  only, 
but  the  preamble  requested  comments 
on  approval  of  alternative  proposals 
submitted  (with  order  of  preference 


indicated)  with  the  applicant's  primary 
proposal. 

Comments:  This  issue  generated 
relatively  little  comment,  but  comments 
generally  support  issuing  partial 
approval  of  proposed  restrictions  and 
permitting  the  airport  operator  to  submit 
alternative  restrictions.  Supporters  of 
partial  approvals  include  a  major  airport 
operator,  the  operator  of  a  smaller 
commercial  service  airport,  and  a  group 
of  communities  affected  by  noise  at  a 
large  hub  airport.  Another  airport 
operator  specifically  endorsed  a  final 
rule  that  would  permit  the  airport 
operator  to  specify  alternatives. 

Response:  After  FAA  consideration  of 
these  comments,  the  rule  is  revised  to 
permit  airport  operator  submission  of  an 
application  with  alternative  restrictions 
for  approval.  The  rule  also  provides  for 
FAA  approval  of  restrictions  in  whole  or 
in  part.  In  the  case  of  a  partial  approval, 
as  with  other  approvals,  the  airport 
operator  would  decide  whether  to 
implement  the  restriction  as  approved 
by  the  FAA.  The  airport  operator  would 
have  the  discretion  to  correct  those 
aspects  of  its  restriction  that  the  FAA 
disapproved  under  the  rule  and  to 
submit  a  new  application.  The  process 
for  partial  approval  and  for  airport 
operator  requests  for  approval  of 
alternative  restrictions  is  discussed  in 
connection  with  subpart  D  below. 

These  changes  to  the  final  rule  are 
intended  to  provide  additional  flexibility 
to  the  airport  operator  and  to  the  FAA. 
The  FAA  considers  this  flexibility  to  be 
consistent  with  the  purpose  of  the  Act — 
to  assure  that  a  proper  balance  has  been 
struck  between  local  needs  and  the 
needs  of  commerce  and  the  national  air 
transportation  system. 

Under  the  final  rule,  the  Administrator 
will  be  able  to  approve  part  or  most  of 
an  access  restriction  plan  and  permit 
some  relief  to  airport  neighbors  even 
though  other  elements  of  the  plan  may 
be  inconsistent  with  the  Act  or 
otherwise  impermissible.  Under  the 
proposed  rule,  the  Administrator  would 
have  been  obligated  to  reject  a  proposed 
local  restriction  on  Stage  3  aircraft  in  its 
entirety  even  if  only  a  minor  feature  was 
unacceptable.  Such  a  disapproval,  in 
some  cases,  would  have  needlessly 
deprived  airport  neighbors  of  some  of 
the  benefits  of  the  proposed  restriction 
that  may  be  obtained  by  partial 
implementation  of  the  proposal. 

The  ability  of  the  FAA  to  approve 
portions  of  a  proposal  will  also  relieve 
the  airport  of  the  need  to  start  the  180- 
day  review  period  again,  with  a  new 
proposal  incorporating  the  approvable 
elements  of  a  previously  disapproved 
proposal.  Similarly,  allowing  submission 
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Local  Stage  2  Restr,  ctions:  Accelerated 
Phaseout  of  Stage  2  Aircn^ 

Given  the  compai>ion  part  91 
rulemaking  tmplemanting  a  national 
program  to  phase  ott  the  operation  of 
Stage  2  aircraft,  the  NPRM  preamble 
stated  that  only  in  gxceptiona! 
circumstances  would  airports  be 
expected  to  phase  out  operations  by 
Stage  2  aircraft  in  a  ivance  of  the 
national  program.  F  jr  those  airports  that 
proposed  phaseout^  the  agency 
required,  at  a  minin^um,  a  public  notice 
and  analysis  that  hibhiigbted  the  net 
benefits  of  the  phaseout.  The  preamble 
also  stressed  the  m  portance  for  airport 
operators  to  demon  itrate  that  the  local 
restriction  was  not  discriminatory  and 
would  not  constitute  an  undue  burden 
on  interstate  commerce,  or  an  undue 
burden  on  the  natioral  aviation  system. 

Comments:  A  wi^e  spectrum  of 
aircraft  operators  (ihcluding  air  carriers, 
foreign  carriers,  charter  operators  and 
general  aviation  operators),  their  trade 
associations  (Natiohal  Air  Carrier 
Association  CNACA).  National  Business 
Aircraft  Assodation  (NBAA),  and 
international  Air  Transportation 
Association  (LATA J),  airhne  pilots,  and 
an  aircraft  manufaqturer  object  to  the 
proposed  rale  treatinent  of  tfiis  issue. 
They  urge  that  the  lule  prohibit 
accelerated  local  peaseout  of  Stage  2 
aircraft  Among  the  reasons  presented  is 
the  argument  that  the  Act  distinguishes 
between  airport  operator  "restrictions 
on  Stage  2  operatic^  and  a  phaseout" 
Cargo  carriers,,  suck  as  Burlington  Air 
Express  »nd  Airbed  Express,  state 
that  this  position  isi  necessary  for  an 
effective  national  ii}ise  policy.  Other 
cargo  carriers  argu^  that  the  Act 
preempts  all  local !  tage  2  restrictions. 


Some  scheduled  carriers,  including 
America  West  and  United,  express 
serious  concern  regarding  the  impact  of 
local  phaseouts.  although  these  carriers 
did  not  suggest  that  the  mle  expressly 
preempt  accelerated  phaseout.  Other 
carriers  and  the  Air  Transport 
Association  of  America  tATA)  maintain 
that  the  rale  must  expressly  preempt 
restrictions  that  would  interfere  with  the 
ntional  program,  and  a  few  carriers  also 
argue  that  the  Act  preempts  all  local 
Stage  2  restrictions. 

A  charter  airline  asserts  that  the  small 
number  of  "national  charter  aircraft 
companies"  operate  mainly  Stage  2 
aircraft,  and  they  will  be  seriously 
affected  by  accelerated  local  phaseouts. 

In  contrast,  airport  operators 
(including  Raleigh-Durham,  Phoenix, 
and  Oakland),  local  communities 
(including  Bedford,  Concord,  Lexington, 
and  Lincoln,  MA),  and  citizens'  groups 
(including  National  Organization  to 
Insure  a  Sound-controlled  Environment 
(NOISE),  Citizens  for  Abatement  of 
Aircraft  Noise  (CAAN),  and  Safe  Air  for 
the  Environment  (SAFE))  urge  that  the 
final  rule  clarify  that  accelerated  local 
phaseout  of  Stage  2  aircraft  is  permitted. 
The  airport  trade  associations,  the 
Suburban  O'Hare  Commission,  and 
several  communities  in  California  are 
especially  critical  of  language  in  the 
NPRM  suggesting  that  the  FAA  would 
view  accelerated  phaseout  as  needed 
only  in  exceptional  circumstances. 
Another  government  entity  argues  that  a 
Federalism  fmpact  Study  is  necessary 
for  a  determination  on  this  issue. 

Even  the  key  Chairmen  of  the  House- 
Senate  Conference  Committee  that 
drafted  the  Act  differ  as  to  whether  the 
Act  preempts  phaseouts  of  operations 
by  Stage  2  aircraft  different  in  kind  from 
the  national  phaseout  Chairman  Ford 
comments  that  local  phaseouts  are 
preempted,  while  Chairman  Oberstar 
states  that  airport  operators  have  the 
unrestricted  ability  to  impose  local 
phaseouts. 

Response:  This  final  regulation  is  not 
the  appropriate  vehicle  to  make  a 
determination  whether,  or  to  what 
extent,  the  Act,  or  the  Federal  transition 
schedule  itself,  forecloses  local  adoption 
of  accelerated-phaseouts.  However, 
strong  public  policy  and  legal  concerns 
militate  against  the  adoption  of  any 
local  phaseouts. 

First,  the  Act  in  no  way  grants  airport 
operators  any  authority  tiiey  did  not 
have  prior  to  the  Act.  Under  section 
9304(h},  49U.S.C  App.  23&l(h). 
preexisting  legal  limitations  on  airport 
operators'  authority  are  not  affected 
except  as  required  by  applying  the  terms 
of  section  SQM.  The  courts  have 


consistently  recognized  FAA's  legal 
authority  to  challenge  airport  noise  and 
access  restrictions  that  are 
discriminatory,  unreasonable,  or  impose 
an  undue  burden  on  interstate 
commerce.  This  authority  is  expressly 
preserved  and  recognized  by  the  Act 

Second,  the  FAA  has  serious  concerns 
that  local  restrictions  accelerating  the 
phaseout  of  Stage  2  aircraft  may  impose 
an  undue  burden  on  commerce  and  on 
the  national  aviation  system.  The  Act 
envisions  an  orderly,  equitable  national 
system  for  removing  Stage  2  airplanes. 
Accelerated  local  phaseouts  can 
seriously  affect  carriers'  scheduling  and 
increase  their  costs,  ultimately 
undermining  both  the  national  program 
and  the  efficiency  of  the  national 
aviation  system.  The  FAA  is  concerned 
that  the  individual  impacts  of  piecemeal 
local  restrictions  compound 
geometrically  when  local  restrictions  are 
considerad  at  increasing  numbers  of  key 
airports  in  the  national  system,  such  as 
those  in  New  York.  Chicago,  and  Los 
Angeles.  While  the  harmful  economic 
eftects  may  be  less  obvious  in  any 
particular  area  of  the  country,  they 
could  have  a  cumultive  affect, 
increasing  the  carriers'  system  costs. 
The  FAA  concludes  that  restraint  on  the 
part  of  airport  operators  i*  essential  if 
the  national  phaseout  program  for  an 
entire  generation  of  Stage  2  aircraft 
throughout  the  national  airport  system  is 
to  be  carried  out  effectively. 

Third,  any  local  accelerated  phaseout 
could  stand  as  an  obstacle  to  the 
accomplishment  of  the  uniform,  orderiy 
transition  schedule  mandated  by  the 
Act  For  individual  carriers,  a  piecemeal 
approach  in  which  each  airport  selects 
its  own  phaseout  dates  could  be 
disastrous.  It  could  render  orderly  fleet 
management  virtually  impossible  with 
respect  to  route  adjustments,  equipment 
substitutions,  hushkit  acquisition,  and 
the  purchase  of  Stage  3  aircraft 

Fourth,  actions  imposing  local 
accelerated  phaseouts  may  induce  other 
airports  to  adopt  similar  or  even  more 
stringent  local  restrictions.  On  a 
national  basis,  there  is  little  that  can  be 
done  in  the  near  term  to  change  the 
overall  composition  of  the  U.S.  fleet  by 
the  year  1995.  The  backlog  of  orders  for 
Stage  3  aircraft  already  extends  at  least 
untU  then.  A  carrier  deciding  today  to 
convert  to  an  all  Stage  3  fleet  would  find 
it  impossible  to  do  so  in  the  near  term. 
Thus,  if  ma^or  airports  enact  regulations 
expanding  the  prohibition  ob  operations 
by  Stage  2  aircraft,  other  airports  have  a 
difficult  choice.  They  can  either  accept 
the  additional  noise  that  the  other 
airports  may  export  to  them  or  react  to 
these  increased  noise  prcMores  by 
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enacting  their  own  noise  restrictions 
which  would  compound  the  threat  to  the 
national  airport  system.  The  adverse 
consequences  of  such  an  escalating 
noise  control  competition  upon  the 
national  aviation  system,  the  air  carrier 
industry,  and  public  access  to  air 
transportation  are  dear  and 
unacceptable. 

Wholly  apart  from  the  question  of  the 
direct  impact  of  the  Act  and  the  Federal 
phaseout  schedule  on  local  authority, 
the  FAA  would  carefully  scrutinize  any 
accelerated  local  Stage  2  phaseout,  and 
any  other  restriction  that  comes  to  its 
attention.  Airport  operators,  following 
review  of  the  clear  national  scope  of  the 
phaseout  mandated  by  the  FAA,  must 
thoroughly  consider  the  effect  of  any 
local  Stage  2  phaseout  on  commerce  and 
the  national  aviation  system. 

The  FAA  anticipates  that  the  airport 
operator  will  give  particular  attention  to 
the  Congressional  mandate  for  a  unified 
and  consistent  national  phaseout 
process  and  to  the  potential  harm  to  air 
carriers  and  the  national  aviation 
system  of  a  series  of  individual  airi>ort 
phaseout  requirements.  The  FAA  stands 
ready  to  exercise  its  full  authority  to 
take  whatever  action  is  necessary  to 
alleviate  any  excessive  burden  on 
commerce  that  might  result  from  the 
implementation  of  an  accelerated  local 
Stage  2  phaseout. 

Applicability  of  the  Rule/Definition  of 
Noise  ondAcceas 

The  definitions  of  "noise"  and 
"access,"  and  the  description  of  rule 
applicability,  influence  both  the  scope 
and  coverage  of  the  entire  rule. 
Procedures  and  requirements  stipulated 
in  the  rule  should  reflect  the  nature  of 
restrictions  subject  to  the  rule. 

The  proposed  rule  defined  "noise" 
and  "access"  restrictions  as  restrictions 
on  noise  and  access  that  affect  the 
operation  of  Stage  2  or  Stage  3  aircraft. 
An  ilbstrative  bat  of  restrictions  based 
on  language  of  the  Act  and  statutory 
exceptions  were  contained  in  the 
proposed  rale.  This  illustrative  list  of 
restrictions  includes  limits  on  single- 
event  or  cumulative  noise,  noise  budgets 
or  allocations,  direct  and  indirect  bmits 
on  operations,  Hmits  on  hourly 
operations,  airport  use  charges  that 
directly  or  indk«ctly  control  MHse,  and 
any  other  limit  that  controls  noise. 
However,  peak-period  pricing  programs, 
when  the  objective  was  to  align  the 
number  of  aircraft  operations  with 
airport  capacity,  and  noise  abatement 
operational  procedures  were  generally 
exchided  from  provisions  of  the 
proposed  rule. 


Deflnitions  contained  in  the  proposed 
rule  were  developed  from  the  language 
and  direction  of  the  Act 

The  following  questions  were  posed  in 
the  Notice  No.  91-8  and  relate  to 
applicability  and  the  definition  of 
restrictions: 

U  the  proposed  defmition  of  "noise** 
and  "access"  restrictions  too  broad?  If 
so,  how  should  it  be  revised?  Should  an 
access  restriction  that  is  unrelated  to 
noise  be  sobject  to  the  regulation?  If  not. 
how  should  the  FAA  reasonably 
distinguish  whether  a  restriction  is 
related  to  noise?  Is  there  a  risk  that 
restrictions  nominally  adopted  for  other 
purposes  will  actually  be  used  to 
circumvent  the  requirements  for  noise 
restrictions?  Should  a  restriction  or 
airport  use  charge  that  has  an  indirect 
effect  of  controlling  noise  be  subject  to 
this  regulation? 

Comments:  Many  comments  were 
received  on  the  definition  of  "soise"  and 
"access"  restrictions  and  on  questions 
pertaining  to  the  definition  posed  in  the 
NPRM.  There  was  no  consensus  on  the 
proposed  definitions  or  on  answers  to 
the  questions  posed  in  Notice  No.  91-8. 

Responses  from  airport  operators, 
environmental  groups,  and  private 
citizens  indicate  that  the  proposed 
definitions  are  too  broad,  especially 
with  respect  to  "access"  restrictions. 
Specific  suggestions  were  made  to  limit 
applicability.  Adams  County 
Coordinating  Committee,  Raleigh- 
Durham  Airport  Authority,  the  City  of 
Redlands,  and  the  City  of  Tempe  (in  a 
joint  submission)  advocated  limiting  the 
term  "restriction"  to  one  that  would 
regulate  the  number  of  aircraft  or 
aircraft  operations  and  discriminate 
among  aircraft  operations  based  upon 
noise  produced  by  the  operation. 
Another  commenter  suggests  that  noise 
and  access  restrictions  be  limited  to 
those  that  include  a  restriction  on 
operations  of  Stage  2  or  Stage  3  aircraft. 
Other  commenters.  including  the  Airport 
Operators  Council  International  (AOCI) 
and  the  American  Association  of 
Airport  Executives  (AAAE),  maintain 
that  the  intent  of  the  Act  is  to  limit 
consideration  of  access  restrictions  to 
those  where  the  primary  effect  and 
purpose  is  to  reduce  noise.  These 
commenters  recommend  that  access 
restrictions  be  excluded  if  they  reflect 
limits  imposed  by  the  physical 
characteristics  of  facilities,  such  as 
runways  and  terminal  buildings.  Many 
respondents,  including  the  Citizens 
League  for  Airport  Safety  and  Serenity 
(CLASS),  object  to  the  indusion  of 
airport  use  diarges  that  have  the  direct 
or  indirect  effect  of  controlling  airport 
noise.  Comments  submitted  by  airport 


operators  universally  agree  with  the 
proposed  exdusion  of  noise  abatement 
operational  restrictions  such  as 
preferred  runway  usage. 

Comments  from  aircraft  operators, 
individual  businesses  that  rely  on  air 
cargo  shipments,  and  the  Chicago 
Association  of  Commerce  and  Industry 
either  affirm  the  proposed  definitions  or 
advocate  more  inclusive  definitions. 
Several  commenters  advocate 
applicability  of  the  rule  to  all  access 
restrictions,  without  regard  to  whether 
they  directly  or  indirectly  relate  to 
noise.  The  Air  Line  Pilots  Association 
(ALPA)  suggests  that  the  rule  apply  to 
any  access  restriction  that  is  unrelated 
to  physical  obstacles.  Airborne  Express 
proposes  adding  restrictions  that  have 
either  the  direct  or  indirect  effect  of 
controlling  access  to  the  illustrative  list 
of  restrictions  presented  in  the  proposed 
rule.  Many  commenters  agree  with  the 
proposed  inclusion  of  restrictions  that 
have  the  indirect  effect  of  controlling 
noise.  Several  commenters,  such  as 
Florida  West  AMines,  provide  example* 
of  restrictions  contained  in  different 
types  of  documents  such  as  leases 
environmental  assessments,  and 
government  ordinances.  They  argue  that 
these  situations  represent  eidier  a 
deliberate  attempt  to  covertly  impose 
noise  restrictions  on  aircraft  operutions 
or  a  de  facto  restriction.  Several 
commenters  propose  inclusion  of  noise 
abatement  operational  procedures  or  to 
subject  such  operational  procedures  to  a 
safety  review.  Aircraft  operators  and 
allied  groups,  such  as  the  Regional 
Airline  Association  (RAA)  and  ATA. 
argue  that  the  proposed  rule  be  changed 
to  encompass  peak-period  pricing  plans. 

Response:  The  definitions  of  "noise' 
and  "access"  restrictions  and  the 
applicability  of  the  proposed  rule  were 
primarily  based  on  language  of  the  Act. 
Subsection  9304(a)  of  the  Act  requires 
the  establishment  of  a  "national 
program  for  reviewing  noise  and  access 
restrictions  on  operations  of  Stage  2  and 
Stage  3  aircraft."  Clearly,  the  Act 
requires  the  review  of  both  noise  and 
access  restrictions.  In  paragraph  (b)  of 
section  0304,  the  Ad  addresses 
restrictions  on  Stage  3  aircraft 
operations  subjed  to  review.  Again,  the 
Ad  explicitiy  references  both  noise  and 
access  restrictions  and  the  paragraph 
provides  an  illustrative,  bat  not 
exclusive,  list  of  types  of  covered 
reshictions.  The  descriptive  phrases  "a 
limit,  direct  or  indirect,  on  the  total 
number  of  Stage  3  aircraft  operations' 
and  "any  other  limit  on  Stage  3  aircraft" 
are  included  in  the  illustrative  list.  The 
Act,  therefore,  contemplates  a  broad 
review  of  restrictions  including  those 


48664       Federal  Register  /  Vol.  56,  No.  186  /  Wednesday,  September  25. 1991  /Rules  and  Regulations 


that  have  an  indire  :t  effect  on  airport 
noise.  The  Act  is  si  ent  on  the  types  of 
noise  and  access  «  strictiop<»  on  Stage  2 
aircraft  operations  that  are  subject  to 
notice  and  analysis  requirements. 

The  definitions  included  in  the 
proposed  list  were  ieveloped  from  the 
language  of  the  Aci ,  The  proposed  rule 
includes  the  severe  I  spaciHc  kinds  of 
Stage  3  restrictions  listed  in  the  Act.  The 
deflnition  of  "noise  '  and  "access" 
restrictions  in  the  p  roposed  rule  also 
extended  coverage  to  similar  types  of 
restrictions  on  Staj  e  2  aircraft 
operations.  Becausi  f  certain  types  of 
airport  use  charges  have  the  effect  of 
limiting  aircraft  op(  rations  and 
controlling  airport  noise,  and  because 
the  Act  contemplat  >s  a  broad  review  of 
such  restrictions,  the  proposed  rule 
makes  such  chargei  subject  to  the  rule. 
The  proposed  rule,  lowever,  exempted 
both  peak-period  pi  icing  plans  and 
noise  abatement  op  erational  procedures. 
Peak-period  charge  i,  which  align  the 
number  of  aircraft  operations  with 
airport  capacity,  generally  are  not 
expected  to  change  the  cumulative  noise 
exposure  of  an  ares  (because  they  do 
not  control  noise),  (  nly  the  timing  of 
operations.  The  exf  ected  purpose  of 
such  programs  is  tol  increase  the 
efficient  use  of  exis:ing  airport  capacity 
and  to  provide  final  tcial  resources  to 
build  additional  ca|  lacity.  Most  noise 
abatement  operational  procedures  were 
exempted  because  (hey  are  not  expected 
to  limit  the  total  nutoiber  or  hours  of 
aircraft  operations.  Further,  such 
procedures  must  comply  with  other 
parts  of  the  Federal  Aviation 
Regulations  that  rejulate  flight  safety. 
Most  importantly,  noise  abatement 
operational  procedures,  like  other 
operational  matters ,  remain  the  ultimate 
responsibility  of  th<  FAA. 

No  compelling  ar  [ument  or  evidence 
was  presented  by  c  jmmenters  that  the 
intent  of  the  Act  wj  s  to  include  or 
exclude  types  of  "n  )ise"  or  "access" 
restrictions  other  than  those  defined  in 
the  proposed  rule,  f  or  this  reason,  the 
rule  incorporates  the  definitions  of 
"noise"  and  "accesii"  restrictions  of  the 
proposed  rule  with  snly  one  revision. 
Upon  reviewing  the  comments,  it  was 
apparent  that  the  n  le's  definition  of 
restrictions  needed  to  clarify  that 
restrictions  include— but  are  not  hmited 
to^provisions  contained  in  documents, 
such  as  ordinances  and  leases,  that  limit 
or  control  noise  anc  access.  Section 
161.5  has  been  revi;  ed  to  include  that 
change. 

Treatment  of  Stage  2  Aircraft  Weighing 
Less  Than  75,000  Pi  unds 

The  proposed  rul;  treats  all  Stage  2 
aircraft  covered  un(  ler  14  CFR  part  36 


noise  criteria  in  a  similar  fashion, 
making  no  distinction  based  on  a  75,000 
pound  weight  criterion.  Subpart  C 
proposed  to  require  airport  operators  to 
provide  notice  and  consider  comments 
on  any  proposed  restriction  with  respect 
to  Stage  2  aircraft,  regardless  of  weight, 
but  would  not  require  FAA  approval  of 
the  restriction.  The  preamble  of  the 
NPRM  cites  an  FAA  draft  report,  "Study 
of  the  Application  of  Notice  and 
Analysis  Requirements  to  Operating/ 
Noise/Access  Restrictions  on  Subsonic 
Jets  Under  75,000  Pounds,"  required  by 
section  9305  of  the  Act,  that  supported 
this  position.  The  FAA  study  points  out 
that,  under  the  Act's  language,  to 
exclude  restrictions  on  these  aircraft 
could  have  the  effect  of  earmarking 
them  for  restrictions,  and  that  nothing  in 
the  study's  analysis  suggests  that  it 
would  be  appropriate  to  give  these 
aircraft  less  protection  than  heavier 
aircraft  against  local  restrictions.  The 
proposed  rule  solicited  public  comments 
on  the  question:  Should  Stage  2  aircraft 
weighing  less  than  75,000  pounds  be 
treated  differently  from  Stage  2  aircraft 
weighing  more  than  75,000  pounds? 

Comments:  The  NBAA  proposed  that 
restrictions  on  Stage  2  aircraft  weighing 
less  than  75,000  pounds  be  subject  to 
FAA  approval  using  the  same  criteria  as 
for  proposed  restrictions  on  Stage  3 
aircraft.  Comments  from  aircraft 
manufacturers  and  operators  tend  to 
support  the  NBAA  arguments.  The 
Gulfstream  Aerospace  Corporation 
supports  the  basic  NBAA  position, 
noting  that  the  combination  of  high 
thrust-to-weight  ratio,  coupled  with  low 
wing  loading  and  simplified  high-lift 
systems,  permit  these  aircraft  to 
implement  aggressive  noise  abatement 
procedures  in  complete  safety.  These 
comments  include  a  graphic  noise 
comparison  of  three  Stage  2  business 
jets  with  four  Stage  3  air  carrier  aircraft. 
The  NBAA  also  proposes  that  FAA 
consider,  as  a  minimum,  providing  in 
subpart  C  that  no  restriction  on 
operations  of  Stage  2  aircraft  weighing 
less  than  75,000  pounds  may  be  imposed 
without  a  separate  analysis  of  costs, 
benefits,  and  alternatives  for  such 
aircraft. 

The  Midway  Airport  Tenants 
Association  ask  that  Stage  2  aircraft 
under  75,000  pounds  meeting  the  Stage  3 
criteria  of  part  36.  appendix  3C,  for 
aircraft  over  75,000  pounds  remain 
exempt  from  the  imposition  of  any  new 
policy.  Premier  Jets  opposes  any  further 
limitations  constraining  operation  of  its 
Lear  Model  24  or  25  jets  that  are  under 
75,000  pounds  maximum  takeoff  weight. 
Premier  Jets  commem  s  that  these 
aircraft  are  used  for  many  emergency 


situations  where  people  or  equipment 
must  be  transported  on  very  short 
notice,  such  as  transporting  organs  for 
transplant  patients  and  medical 
evacuation  flights. 

Responses  from  airport  operators, 
environmental  groups,  and  private 
citizens  generally  support  the  treatment 
of  light  Stage  2  aircraft  as  proposed.  The 
AOCI  and  the  AAAE  note  that  at  some 
airports  these  will  be  the  noisiest 
aircraft  that  operate,  and  that  at  many 
other  airports  these  aircraft  may  also 
significantly  contribute  to  the  noise 
problem.  These  two  groups  also  claim  it 
is  important  that  airports  be  permitted 
to  restrict  for  noise  reasons  the 
operations  of  the  full  range  of  aircraft, 
including  those  that  carry  few 
passengers,  to  increase  efficiency  of  the 
national  and  local  air  transportation 
systems,  as  well  as  for  provision  of 
significant  noise  relief. 

The  Massachusetts  towns  of  Bedford, 
Concord,  Lexington,  and  Lincoln,  in  a 
joint  response,  comment  that  it  is 
essential  that  the  FAA  retain  this 
provision  in  the  final  regulation,  and 
quote  an  FAA  statement,  "Aircraft  noise 
heard  on  the  ground  is  the  result  of 
complex  factors  in  the  design  and 
operation  of  *    *    *  aircraft,  and  weight 
alone  cannot  be  used  to  determine  noise 
produced." 

The  City  of  Grapevine,  Texas, 
comments  that  a  National  Noise  Policy 
should  include  all  aircraft,  regardless  of 
weight.  An  exclusion  of  aircraft 
weighing  less  than  75,000  pounds  would 
be  without  logic,  the  commenter  argues, 
because  all  aircraft  produce  noise.  They 
further  suggest  that  exclusion  of  some 
aircraft  based  on  weight  would  probably 
be  insupportable  by  any  scientific  data. 

The  Massachusetts  Port  Authority 
comments  that  appendix  C  of  14  CFR 
part  36  establishes  different  noise  limits 
for  the  different  stage  designations  for 
aircraft  both  at  weights  above  75,000 
pounds  and  for  weights  below  75,000 
pounds  precisely  because  of  differences 
in  the  noise  levels  produced  by  such 
aircraft  relative  to  other  aircraft. 

Palm  Beach  County,  Florida, 
comments  that,  despite  smaller  jet 
aircraft's  ability  to  use  noise  abatement 
procedures  imavailable  to  heavier 
aircraft,  its  experience  indicates  that 
these  aircraft  operators  are  often  less 
diligent  about  using  noise  abatement 
procedures.  They  also  note  that  citizens 
often  complain  about  specific  noise 
events  caused  by  general  aviation  jets. 

Response:  The  FAA  has  considered 
several  options  for  resolving  this  issue. 
The  first  option  would  be  to  retain  the 
rule  as  presented  in  the  proposed  rule. 
This  position  is  widely  supported  among 
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commeBten.  The  optioB  tdces  into 
consideration  that  at  some  airports  with 
low  leveis  of  ambient  noise  and  few  or 
no  airline  flights,  saaell  Stage  2  ainraft 
may  be  the  doBunaat  source  of  noise. 
Compared  to  odnr  options,  this  option 
would  result  i«  an  intermediate  number 
of  local  access  restrictions  for  aircraft 
under  7ijO0O  pounds.  All  new  light 
turbine  powered  aircraft  being  produced 
today  are  Stage  3  aircraft,  and 
cetirement/atthtion  is  reducing  the 
number  of  older  Stage  2  light  aircraft 
that  are  in  service.  This  option, 
however,  would  inhibit  business  and 
commercial  flights  at  general  aviation 
facilities  ^t  predominately  serve 
aircraft  in  this  category. 

The  FAA  predicts  that  this  option,  if 
adopted,  could  encourage  local 
restrictions.  Sttch  restrictions  coold 
necessitate  the  retrofitting  or  hush- 
kitting  of  up  to  960  aircraft  at  a  cost  of 
up  to  $2  million  per  aircraft  This 
represents  a  quarter  of  the  total  fleet  of 
turbo^t  aircraft  weighing  less  than 
75,000  pounds  in  the  United  States. 

The  second  option  would  include 
Stage  2  aircraft  under  75.000  pounds  in 
the  regulatory  provisions  applicable  to 
Stage  3  aircraft  {subpart  D  of  the  rule) 
for  processing  proposed  restrictions,  and 
thereby  requiring  FAA  approval.  This  is 
supported  by  NBAA  and  the  Midway 
Airport  Tenants  Association.  It  also 
reflects  the  fact  that  many  small  Stage  2 
aircraft  make  less  noise  thaa  some 
larger  Stage  2  air  carrier  aircraft  This 
option  would  require  FAA  approval  of 
lo^al  restrictions  on  small  jets  used 
primarily  by  the  business  community.  It 
would  be  consistent  with  treatment  of 
Stage  2  aircraft  in  part  91.  Conversely, 
this  option  would  impose  a  heavy 
regulatory  burden  on  those  smaW  local 
airports  where  business  jets  are  the 
primary  source  of  noise.  It  also  would 
create  a  precedent  of  not  treating  all 
Stage  2  aircraft  the  same. 

The  third  option  would  be  to  find  the 
Act  inapplicable  to  Stage  2  aircraft 
weighing  less  than  75,000  pounds,  thus 
allowing  imposition  of  local  restrictions 
on  these  aircraft  without  the  regulatory 
requirements  or  safeguards  created  by 
the  Act.  This  would  be  consistent  with 
the  discretion  provided  the  Secretary  in 
section  9305  of  the  Act,  and  it  is 
addressed  in  the  NPRM  and  the  FAA 
preliminary  study.  This  option  would 
reduce  the  burden  of  part  161  on  airports 
desiring  to  restrict  operations  of  small 
Stage  2  aircraft,  permitting  rapid 
response  to  local  conditions. 
Conversely,  it  could  generate  the  highest 
number  of  local  airport  access 
limitations  and  the  greatest 
inconvenience  for  smaller  jet  aircraft. 


The  fourth  optioa  would  be  to  treat 
Stage  2  aircraft  as  Stage  3  aircraft  only 
at  large  airports  (as  ddBncd  by  nomber 
of  annual  operations).  Thi*  option 
recognizes  that  perceptions  of  aircraft 
noise  levels  are  dependent  upon 
ambient  background  noise:  operation  of 
Stage  2  aircraft  at  larger  airports  might 
be  less  objectionable.  Defining  large 
airports  for  this  purpose  would  be 
difficult  and  use  of  some  distinction 
based  on  airport  size  coold  result  in 
allegations  of  discrimination  and 
preferential  treatment  by  both  air 
carriers  and  airport  neighbors.  It  also 
could  result  in  sending  more  non-air 
carrier  aircraft  to  large  airports. 

The  fifth  option  would  allow 
determinations  regarding  treatment  of 
light  Stage  2  aircraft  on  a  case-by-case 
basis.  This  option  is  similar  to  the  Stage 
3  restriction-approval  process,  except 
some  airport  operators  may  be 
exempted  from  the  approval  process 
entirely.  This  has  the  further 
disadvantage  of  requiring  the  FAA  to 
develop  criteria  to  determine  which 
airports  would  be  required  to  use  the 
Stage  3  approval  process  for  small  Stage 
2  aircraft. 

The  sixth  option  would  be  revision  of 
the  required  analyses  in  subpart  C, 
S  161.205,  to  require  airport  operators  to 
include  in  the  required  analysis  separate 
detail  on  costs  and  benefits  of  a 
proposed  restriction  on  Stage  2  aircraft 
under  75,000  pounds,  if  such  ahtn^ft  are 
operated  at  the  airport.  Such  action 
would  reflect  the  specific  focus  of  the 
Act  in  section  9305  on  restrictions  on 
Stage  2  aircraft  weighing  less  than 
75,000  pounds.  In  a^tioo.  the  FAA 
anticipates  that  a  comprehensive 
analysis  of  a  proposed  restriction  would 
typically  examine  the  proposal's  impact 
on  each  class  of  aviation  user  at  the 
airport  that  may  be  affected  by  the 
restriction.  This  detailed  consideration 
of  impacts  should  create  a  more 
appropriate  restriction.  If  a  separate 
analysis  did  indicate  that  light  Stage  2 
aircraft  do  not  significantly  contribute  to 
airport  noise,  the  additional  analysis 
may  permit  the  airport  operator  to 
afford  relief  to  light  Stage  2  aircraft 

The  final  option  would  be  to  permit 
restrictions  on  Stage  2  aircraft  under 
75,000  pounds  based  on  absolute  noiw 
levels  compared  to  the  noisiest  Stage  3 
aircraft  at  an  airport.  However,  stage 
categorization  of  airdraft  has  historically 
been  defined  in  terms  of  aircraft  noise 
levels  and  weight  capacities.  The  noise 
level  related  to  ai^iroach,  takeoff,  and 
sideline  noise  parameters  is  perceived 
differently  depending  on  the 
environment  in  which  the  noise  occurs. 
This  option  could  be  viewed  as  arbitrary 


and  relatively  ineftectire  by  both 
affected  aircraft  operators  and  wrport- 
area  residents. 

The  fmal  FAA  report  "Study  of  the 
Application  of  Notice  and  Analysis 
Requirements  to  Operating  Motae/ 
Access  Restrictioiu  on  Subsonic  |ets 
Under  75,000  Pounds."  conchided.  after 
careful  consideration  of  the  varioss 
issaes  involved  and  the  comments 
received  from  the  public  that  section 
9304,  as  it  pertains  to  Stage  2  aircraft 
provides  protection  to  all  segments  of 
aviation  and  to  the  general  public  The 
study  also  found  that  all  these  mterests 
would  be  better  served  if  the  analyses  of 
the  impacts  of  the  proposed  restriction 
on  Stage  2  aircraft  at  an  airport  also 
include  separate  detail  on  the  costs  and 
benefits  of  the  proposed  restricikm  with 
respect  to  the  operations  of  Stage  2 
aircraft  weiring  less  than  754)00 
pounds. 

After  extensive  consideration  of  the 
above  options,  comments,  and  the  FAA 
final  report  the  FAA  has  determined 
that  restrictions  on  the  operation  of  all 
Stage  2  aircraft  should  be  treated  under 
subpart  C  with  the  requirement  that  the 
analysis  provide  specific  detail  on  the 
benefits  and  costs  of  the  restriction  with 
respect  to  Stage  2  aircraft  weighing  less 
than  75,000  pounds. 

Burden  of  Notice  and  Analysis 
Requirements 

.'  Consistent  with  the  Act  the  proposed 
rule  would  require  notice  and  analysis 
of  proposed  restrictions  on  aircraft 
operations.  At  issue  is  the  level  of 
burden  imposed  by  the  notice  and 
analytical  requirements:  did  the 
proposed  rule  strike  an  appropriate 
balance  betv^^een  informing  interested 
parties  of  the  details  necessary  to 
adequately  evaluate  a  proposed 
restriction  and  the  burden  on  the 
applicant  to  provide  notice  and  produce 
such  analysis? 

The  proposed  requirements  for  notice 
were  essentially  the  same  for 
restrictions  on  Stage  2  and  Stage  3 
aircraft  operations.  They  included 
publication  in  a  newspaper  with 
national  circulation;  in  an  areawide 
newspaper  of  general  circulation;  and  in 
aviation  trade  publications.  The  airport 
operator  would  be  required  to  notify,  in 
writing,  aircraft  operators  serving  the 
airport:  those  interested  in  serving  the 
airport;  the  FAA;  and  each  Federal, 
state,  and  local  agency  with  land-use 
control  jurisdiction  or  fauiities  within 
the  noise  study  area.  The  notice  was 
required  to  indude  a  description  of  the 
restriction,  discussion  of  the  need  for  the 
restriction,  identification  of  aircraft 
expected  to  be  affected,  and  an  analysis 
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of  the  proposed  restriction  or 
announcement  of  the  availability  of  the 
analysis. 

Proposed  analy  :ical  requirements  for 
restrictions  on  the  operation  of  Stage  2 
aircraft  were  less  stringent  than  those 
for  Stage  3  aircraqt-  Proposed 
restrictions  on  St^ge  2  aircraft 
operations  were  to  be  analyzed  with 
respect  to  requirements  set  forth  in  the 
statute:  (1)  Costs  and  benefits  of  the 
restrictions;  (2)  aliemative  options 
considered;  and  (3]  comparative  costs 
and  benefits  of  iinposing  nonaircraft 
alternatives.  The  croposed  rule  required 
the  use  of  acceptad  noise  measurement 
systems  and  econpmic  methodology  ii? 
preparing  the  analysis.  It  did  not  specify 
detailed,  required  analytical 
components,  but  iBther  referenced  the 
suggested  analysis  for  subpart  D 
(restrictions  on  Stfege  3  operations)  as 
helpful  guidance  regarding  analytical 
elements.  Analytical  requirements  for 
proposed  Stage  3  restrictions  were  more 
prescriptive,  requiring  that  applicants 
submit  specific  information  and 
recommending  other  types  of  analysis 
that  might  be  con;  idered  adequate 
evidence  of  fulfill]  nent  of  the  six 
statutory  conditio  is  for  approval. 

A  number  of  questions  were  posed  in 
the  NPRM  about  the  notice  and  analysis 
requirements.  Thoy  included  whether 
detailed  analysis  requirements  for 
restrictions  on  St^e  2  aircraft 
operations,  similar  to  those  proposed  for 
stage  3  aircraft  operations,  should  be 
specified  in  the  rule;  whether  all 
applicants  should  be  required  to 
consider  a  specifi^  list  of  costs  and 
benefits  in  the  analysis  of  proposed 
restrictions  on  St^ge  3  aircraft 
operations;  and  wnether  the  proposed 
analysis  requirements  were  appropriate. 
Commenters  addressed  these  questions 
and  the  general  isfcue  of  burden  of  notice 
and  analysis  requirements. 

Comments:  Comments  from  air 
carriers  generally  support  the  notice 
fequiremenls  or  recommend  stricter 
requirements,  and  airport  comments 
typically  maintain  that  the  requirements 
are  too  costly  and  burdensome.  Many 
airports  conunent  that  the  proposed 
notice  requirements  far  exceed  the 
requirements  of  th  e  statute.  The  Port 
Authority  of  New  York  and  New  Jersey 
recommends  no  d  rect  notice,  arguing 
that  it  is  too  costl;  and  difficult  to  know 
specifically  who  s  lould  be  notified. 
They  state  that  identifying  all  agencies 
in  the  65  Ldn  woul  i  be  impossible  and 
that  the  Act  requi  es  only  publication 
notice.  A  number  sf  airports  and  towns 
from  Massachuse  ts  comment  that 
requirements  are  mrdensome  and  that 
airports  should  in  itead  be  allowed  to 


follow  their  normal  local  notice 
procedures  and  let  FAA  take  more 
responsibility  for  national  notice. 
Several  airports  comment  that  the  rule 
should  allow  airports  to  provide  notice 
as  required  under  state  or  local  laws 
rather  than  specifying  notice  in  the  rule. 

The  City  of  Long  Beach,  California, 
and  AAAE/AOCI  believe  direct  notice 
is  too  burdensome,  especially  for 
general  aviation,  and  that  notice  should 
be  provided  solely  through  publication. 
The  NBAA  supports  direct  notice,  but 
believes  that  direct  notice  requirements 
alone  are  not  adequate  to  reach  general 
aviation  users  and  that  notice  should 
also  be  served  on  the  NBAA  and  other 
trade  associations  for  members  who 
operate  infrequent  itineraries. 

SAFE  believes  publication  alone  is 
not  adequate  and  that  direct  notice  is 
necessary.  Carriers  generally  support 
the  proposed  notice  requirements,  and 
Federal  Express  and  Airborne  Express 
recommend  that  notice  be  given  directly 
to  the  office  of  the  President  of  each 
aircraft  operator  serving  the  airport. 

While  not  an  aircraft  operator, 
Gulfstream  Aerospace  Corporation 
would  like  to  receive  notice  of 
restrictions  as  they  affect  Gulfstream- 
manufactured  aircraft.  Northwest 
Airlines  comments  that  all  aircraft 
operators  serving  an  airport  should 
receive  notice,  not  just  those  expected  to 
be  affected  by  the  restriction,  since 
equipment  type  is  frequently  changed. 

With  regard  to  notice  requirements  for 
agreements,  CLASS  and  the  City  of  Long 
Beach,  California,  believe  that  direct 
notice  for  agreements  should  be  deleted. 
A  number  of  airports  believe  that 
parties  to  agreements  will  have  already 
received  notice  and  no  more  than 
publication  is  required  for  potential  new 
entrants,  because  new  entrants  with 
serious  interest  in  the  airport  would 
have  already  contacted  them.  Several 
Massachusetts  municipalities  state  that 
there  should  be  only  limited  information 
required  in  a  notice  of  an  agreement,  as 
an  operator  can  contact  airports  for 
more  information.  The  ALP  A,  on  the 
other  hand,  believes  that  the  notice 
requirements  for  agreements  and 
restrictions  on  Stage  2  aircraft 
operations  are  reasonable  and 
necessary. 

A  number  of  organizations,  such  as 
the  Air  Freight  Association.  Airborne 
Express,  Florida  West  Airlines. 
McDonnell  Douglas,  and  the  Aerospace 
Industries  Association  (AIA) 
recommend  that  the  FAA  provide  notice 
of  Stage  2  restrictions  in  the  Federal 
Register,  as  is  required  for  Stage  3 
restrictions. 


Response:  The  notice  requirements  for 
agreements  and  restrictions  have  been 
modified  as  a  result  of  the  comments. 
The  requirement  for  notice  publication 
in  a  newspaper  with  national  circulation 
and  in  aviation  trade  publications  has 
been  deleted.  The  cost  of  these 
requirements  could  be  as  much  as 
$20,000,  which  is  buidensome,  especially 
for  smaller  airports.  By  eliminating  the 
requirement  for  published  notice  in  a 
national  circulation  newspaper,  the  cost 
of  public  notice  is  reduced. 

In  place  of  broader  applicant 
published  notice,  FAA  will  provide 
national  notice  by  publishing  a  brief 
announcement  of  proposed  restrictions 
on  Stage  2  aircraft  operations  in  the 
Federal  Register.  (The  rule  retains  the 
more  comprehensive  FAA  notice  in  the 
Federal  Register  for  proposed 
restrictions  on  Stage  3  aircraft 
operations.)  This  process  should  ensure 
wide  notice  to  all  interested  parties.  In 
addition,  airports  will  be  required  to 
post  a  notice  of  the  proposed  restriction 
or  agreement  in  the  airport  in  a 
prominent  location  accessible  to  airport 
users  and  the  public. 

Requirements  for  direct  notice  are 
retained  because  this  is  the  most 
effective  method  to  ensure  sufficient 
notice.  However,  the  rule  more  clearly 
defines  who  is  to  be  notified.  For 
example,  the  requirement  to  notify  air 
carriers  has  been  changed.  The 
proposed  rule  required  notice  to  aircraft 
operators  serving  the  airport  and 
aircraft  operators  known  to  be 
interested  in  serving  the  airport  that 
were  expected  to  be  affected  by  the 
restrictions.  The  final  rule  continues  the 
requirement  to  notify  potential  new 
entrants  that  are  known  to  be  interested 
in  serving  the  airport.  Byt  rather  than 
notify  all  of  the  operators  serving  the 
airport,  the  rule  requires  notice  to 
aircraft  operators  providing  regularly 
scheduled  passenger  or  cargo  service, 
operators  of  aircraft  based  at  the 
airport,  and  operators  of  aircraft  known 
to  routinely  provide  nonscheduled 
service  to  the  airport  that  are  expected 
to  be  affected. 

Airport  operators  are  still  required  to 
publish  notice  in  an  areawide 
newspaper  of  general  circulation,  but 
the  newspaper's  circulation  must  cover 
all  land-use  planning  jurisdictions 
included  in  the  airport  noise  study  area. 
The  requirement  to  directly  notify 
Federal,  state  and  local  agencies  has 
been  limited  to  those  with  land-use 
control  jurisdiction  within  the  airport 
noise  study  area,  such  as  the 
Department  of  the  Interior.  The 
requirement  to  notify  all  agencies  with 
facilities  in  the  airport  noise  study  area 
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has  been  deleted.  The  only  change  to  the 
information  required  in  the  notice  is 
that,  for  Stage  3  restrictions,  the  airport 
operator  must  indicate  any  alternative 
restrictions  being  considered  and 
submitted.  The  final  rule  attempts  to 
minimize  the  notice  requirements  while 
ensuring  that  all  interested  parties  are 
informed.  '^' 

Comments:  Comments  on  the  burden 
of  analytical  requirements  for  proposed 
restrictions  on  Stage  2  aircraft 
operations  were  divided,  with  air 
carriers  and  aircraft  manufacturers 
supporting  more  stringent  analytical 
requirements,  and  local  airports  and 
noise  groups  contending  that  the 
proposed  analytical  requirements  were 
burdensome  and  exceeded  FAA's 
statutory  authority. 

The  Air  Freight  Association.  Federal 
Express,  Airborne,  ATA,  McDonnell    , 
Douglas,  and  Northwest  Airlines  all 
generally  agree  that  the  analysis 
required  for  proposed  restrictions  on 
Stage  2  aircraft  operations  should  be  the 
same  as  that  for  restrictions  on  Stage  3 
aircraft  operations  to  insure  uniformity 
across  airports.  They  maintain  that 
analysis  should  be  mandatory  and 
sufficiently  detailed  to  insure  that  a 
complete  evaluation  of  the  restriction 
has  been  conducted. 

While  stating  that  the  requirements 
are  reasonable  and  necessary,  ALPA 
would  like  to  see  safety  analysis  of  the 
restriction,  prior  to  the  comment  period, 
as  a  precondition  if  the  proposed 
restriction  affects  flight  procedures  in 
any  way  and,  if  so,  a  showing  of  no 
safety  impact 

The  National  Airport  Watch  Group 
(NAWG);  NOISE;  the  Port  Authority  of 
New  York  and  New  )ersey:  the  City  of 
Long  Beach,  California;  the  towns  of 
Bedford,  Lincoln,  Lexington,  and 
Concord,  Massachusetts;  and  the 
Subiu'ban  O'Hare  Commission  comment 
that  the  requirements  for  Stage  2 
analysis  are  specified  in  the  Act — FAA 
has  no  authority  to  impose  any  further 
requirements  on  airports.  These 
commenters  note  that  the  proposed 
analytical  requirements  will  stymie  local 
attempts  to  restrict  aircraft. 

Response:  The  FAA  considered  four 
options  in  responding  to  the  concerns  of 
commenters.  The  first  option  would  be 
retention  of  existing  analysis 
requirements.  There  were  several 
advantages  to  this  option.  By  restating 
the  statutory  provisions,  the  final  rule 
text  provides  applicants  with  one 
central  source  of  information  on  the 
analysis  requirements.  By  adding  the 
requirement  to  use  noise  measurement 
methodologies  specified  in  14  CFR  part 
150,  and  accepted  economic 
methodology,  an  element  of 


standardization  would  result,  facilitating 
review  of  the  proposals  by  both  the 
public  and  air  carriers.  Finally,  it  is 
important  to  note  that  the  proposed 
text's  reference  to  the  analysis 
requirements  for  proposed  restrictions 
on  Stage  3  aircraft  operations  as 
suggesting  useful  elements  of  an 
adequate  Stage  2  restriction  analysis 
was  not  a  requirement,  but  rather  a 
source  of  information. 

Conversely,  the  use  of  prescribed 
noise  measurement  systems  and 
accepted  economic  methodology  may  be 
burdensome  for  some  selected 
restrictions  at  some  airports  (probably 
at  smaller  airports). 

The  second  option  considered  was 
deletion  of  the  requirement  to  use  the 
noise  measurement  systems  consistent 
with  14  CFR  part  150. 

While  the  perception  of  burden  would 
be  reduced,  and  airport  operators  would 
be  allowed  to  utilize  whatever  noise 
measurement  systems  they  deemed 
appropriate  to  the  airport,  valuable 
consistency  in  measurement  across 
airports  would  be  lessened.  It  would 
probably  result  in  the  public  and, 
particularly,  air  carriers  having 
considerable  difficulty  in  effectively 
analyzing  the  effects  of  a  proposed 
restriction. 

A  third  option  considered  was 
deletion  of  the  reference,  in  Stage  2 
analysis  requirements,  to  the  analysis 
requirements  for  proposed  restrictions 
on  Stage  3  aircraft  as  providing  useful 
information.  Again,  the  perception  of 
burden  would  be  reduced,  but  some 
airports  with  little  experience  in 
analyzing  operating  restrictions  may  be 
disadvantaged  by  deleting  reference  to 
information  that  may  be  useful. 

Finally,  a  fourth  option  considered 
was  to  require  mandatory  analysis 
similar  to  that  for  proposed  restrictions 
on  Stage  3  aircraft  operations  (subpart 
D)  for  a  proposed  restriction  on  Stage  2 
aircraft  operations.  This  option  would 
insure  that  proposed  restrictions  on 
Stage  2  aircraft  would  receive  a 
comprehensive  evaluation  that  may,  in 
some  instances,  cause  airports  to 
reconsider  the  merits  of  the  proposal. 

Conversely,  many  noise  groups  and 
airports  would  consider  this  option 
onerous,  and  an  intrusion  on  the  powers 
of  state  and  local  governments.  Airports 
indicate  in  their  comments  that  they 
consider  the  Act  to  give  them  complete 
authority  to  restrict  Stage  2  operations 
without  Federal  intervention. 

The  final  rule  retains  the  analytical 
requirements  in  the  NPRM,  except  that 
the  requirement  that  analysis  must 
reflect  current  airline  industry  practice 
is  deleted.  As  noted  above,  for  airports 
proposing  to  restrict  the  operations  of 


Stage  2  aircraft  weighing  less  than 
75.000  pounds,  a  separate  analysis  for 
this  class  of  aircraft  must  be  conducted. 

Comments:  Regarding  the  analysis 
requirements  for  proposed  restrictions 
of  Stage  3  aircraft  operations,  airports 
and  noise  groups  again  view  the 
analysis  required  for  restrictions  on 
Stage  3  operations  as  too  burdensome 
and  beyond  the  scope  of  the  Act, 
questioning  how  they  would  be  able  to 
comply  with  the  requirements. 
Conversely,  air  carriers  and  aircraft 
manufacturers  favor  more  detailed, 
mandatory  analytical  requirements  to 
ensure  standardization  and  even- 
handedness. 

The  ATA  comments  that  requisite 
analysis  content  must  be  spelled  out 
precisely.  The  Air  Freight  Association 
wants  FAA  to  explain  in  the  preamble 
how  the  analysis  relates  to  answering 
the  six  statutory  conditions.  ALPA 
comments  that,  as  with  Stage  2.  safety 
analysis  should  be  a  precondition  to 
notice,  comment,  and  approval. 

The  Chicago  Association  of 
Commerce  and  Industry  states  that 
beyond  immediate  financial  impacts,  the 
analysis  must  include  the  negative  effect 
on  travelers  and  shippers  as  needed  air 
service  is  lost  The  benefit  side  of 
analysis  is  highly  susceptible  to 
exaggeration — real  estate  values  and 
other  speculative  benefits  should  be 
eliminated,  according  to  this  commenter. 

The  United  Parcel  Service  (UPS) 
comments  that  any  restriction  on  Stage  3 
nighttime  operations  should  be  viewed 
as  a  per  se  burden  on  interstate 
commerce. 

Airborne  Express  supports 
requirement  of  precise  analytical 
components,  contending  that  a  general 
statement  supporting  six  conditions  for 
approval  is  not  sufficient — there  must  be 
substantial  evidence. 

NAWG  states  that  the  proposed 
requirements  deliberately  stack  the  deck 
against  local  restrictions  on  Stage  3 
aircraft  operations.  They  want  the 
analysis  to  include  major  health  costs, 
occupational  injuries,  and  the 
detrimental  effect  of  noise  on  education. 

NOISE  wants  FAA  to  add  health 
effects  in  the  cost/benefit  calculation — 
they  believe  that  the  proposed 
analytical  components  are  weighted 
more  heavily  toward  costs,  not  benefits. 
This  commenter  also  believes  that  the 
FAA,  not  the  applicant  should  make  a 
determination  on  whether  the  six 
statutory  conditions  have  been  met 

The  Metropolitan  Washington  Council 
of  Goverrunents  believes  that  the 
proposed  analysis  requirements  go  far 
beyond  the  Act.  It  does  not  believe  a 
mechanism  is  available  for  obtaining 
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airline  specific  costland  operational 
data.  It  notes  further  that  many  arcane 
and  speculative  co^  categories  should 
be  deleted  as  few  categories  of  benefits 
are  mentioned. 

The  City  of  Los  A  ngeles  wants  FAA  to 
delete  the  requirement  of  a  "complete 
draft  environmental  assessment." 
stating  that  review  find  approval/ 


disapproval  does  i 
Federal  action:  ther 
environmental  asse 
This  commenter  rec 


it  constitute  a  major 
ifore  no 

.sment  is  needed. 
immends  that  only 


an  environmental  cnecklist  be  prepared. 

The  Port  Authoril  y  of  New  York  and 
New  Jersey  notes  tl  at  the  ^rms 
"currently  acceptec  economic 
methodology"  and  '  reflecting  current 
industry  practice"  ajre  vague,  undefmed, 
and  confusing. 


The  Suburban  O* 


iare  Commission 


believes  that  benefl  :s  of  noise  reduction 
are  not  adequately  iddressed, 
suggesting  that  the  "AA  and 
communities  work  i)gether  to  develop 


mutually  acceptable 
determining  the  bei 
reduction  to  commi 


I  methodology  for 
'fits  of  noise 
lities. 


Response:  Again.  |four  options  were 
considered  in  respo^iding  to  concerns  of 
commenters.  The  fi^t  was  to  retain  the 
analysis  requiremeats  in  the  NPRM. 

These  analysis  reouirements  were 
developed  to  allow  pe  FAA  to  make  an 
informed  decision  regarding  the  merits 
of  the  proposal  andithe  adequacy  of 
information  to  support,  through 
substantial  evidence,  the  six  statutory 
conditions  for  appr<|val. 

However,  as  structured  in  the  NPRM 
text,  the  analysis  reouirements  were 
perceived  by  some  i  iommenters  as 
excessively  burdeni  ome.  Moreover,  they 
did  not  understand  low  the  information 
would  be  utilized  in  the  decision 
process. 

The  second  optioi  i  considered  was  to 
restructure  the  anal  /^sis  requirements  to 
more  effectively  alij  71  the  requirements 
with  the  conditions  for  approval.  Under 
this  option,  the  burden  would  be 
reduced  as  applicants  better  understand 
how  their  analysis  will  be  used  in 
evaluating  the  adequacy  of  substantial 
evidence.  Further,  Uased  on  the 
restructuring  of  tha^  section,  applicants 
may  be  able  to  eliminate  portions  of  the 
analysis  not  deemed  to  be  appropriate 
to  their  proposal.  Bi  it  by  assigning  all 
analytical  components  to  the 
requirements  of  substantial  evidence  of 
the  six  statutory  conditions,  some 
flexibility  afforded  to  the  applicant  may 
be  lost. 

Another  option  o  tnsidered  would  be 
to  require  that  all  applicants  respond  to 
a  specific  mandatoiiy  list  of  analysis 
components.  All  aimort  restrictions 


would  be  evaluate! 


utilizing 


standardized  requirements,  thereby 
eliminating  inconsistent  treatment 
among  airports.  Furthermore,  all 
proposed  restrictions  would  receive  a 
thorough  evaluation,  satisfying  aircraft 
operator  concerns. 

On  the  negative  side,  however,  a 
mandatory  list  of  analysis  components 
would  force  all  applicant  airports  to 
provide  data  that  may  be  irrelevant  to  a 
specific  airport  or  type  of  restriction. 
The  Noise  groups  already  view  the 
analytical  requirements  as  too 
burdensome,  infringing  upon  local 
airports'  ability  to  control  noise.  In 
addition,  the  costs  associated  with  a 
comprehensive  analysis  requirement  for 
all  airports  may  prove  to  be  too 
expensive  for  some  airports. 

The  suggestion  to  shift  the  burden  of 
analysis  to  the  Federal  government  was 
explored.  Through  this  alternative, 
consistency  would  be  assured,  and  costs 
to  the  airport  proposing  a  restriction 
would  be  minimized.  However,  since  the 
FAA  has  only  180  days  in  which  to 
evaluate  a  proposal,  there  would  be 
insufficient  time  and  resources  to 
conduct  the  research  necessary  to 
analyze  a  proposed  restriction. 

The  final  rule  restructures  the  analysis 
components  to  more  clearly  align  the 
analysis  requirements  with  the  required 
evidence  for  the  six  conditions  for 
approval.  This  realignment  does  not  add 
any  requirements  to  those  stated  in  the 
NPRM.  The  FAA  finds  these  analysis 
requirements  are  the  minimum 
necessary  to  ensure  that  the  six 
conditions  for  approval  are  met. 
Restructuring  the  proposed  text  in  the 
final  rule  should  clarify  which 
components  of  the  analysis  correspond 
to  the  conditions  for  approval  and 
thereby  facilitate  preparation  of  relevant 
information  by  the  apphcant. 

Comments:  Several  other  issues 
regarding  the  general  burden  of  the 
process  were  raised  in  comments  and 
are  appropriately  addressed  here. 
Among  the  comments  that  generally 
address  the  application  process,  the  City 
of  Long  Beach  urges  that  the  applicant, 
rather  than  the  FAA.  determine  whether 
an  application  is  complete;  and  that  the 
FAA  act  upon  the  merits  of  the 
submission  instead  of  requesting  further 
information. 

Response:  The  FAA  is  cognizant  of 
the  time  and  expense  involved  in 
preparing  an  application.  However,  it  is 
FAA's  opinion  that  applicants  are  better 
served  by  an  opportunity  to  supplement 
an  application  rather  than  restart  the 
application  process  merely  due  to  the 
lack  of  certain  information.  Moreover, 
the  choice  to  submit  requested 
supplemental  information  remains  with 
the  applicant.  The  applicant  can  either 


resubmit  and  supplement  its  application, 
not  respond  to  the  information  request, 
or  advise  the  FAA  that  it  will  not 
provide  additional  information.  FAA 
disapproval  ofan  initial  incomplete 
application  would  be  unfairly 
prejudicial  to  an  applicant,  and  the 
potential  ramifications  of  disapproval 
necessitate  that  such  action  be  taken 
only  when  all  requisite  information  has 
been  provided. 

Comments:  The  City  of  Long  Beach 
also  requests  that  the  applicant  be 
allowed  to  respond  to  comments 
submitted  on  the  proposal  or  during 
reevaluation  at  any  stage  of  the  process. 

Response:  While  not  explicitly 
addressed  in  the  regulatory  text,  both 
the  NPRM  and  the  final  rule  permit 
applicant  response  to  comments,  either 
through  formal  submissions  to  the 
applicant's  own  docket  or  to  the  FAA, 
as  appropriate.  Thus,  the  FAA  finds  that 
no  additional  clarification  is  needed. 

Comments:  There  were  a  number  of 
general  comments  that  the  application 
process  is  too  lengthy  and  excessively 
time  consuming. 

Response:  It  should  be  noted  that  the 
time  required  for  analysis  and  other 
document  preparation  is  outside  of  FAA 
purview  as  it  is  determined  largely  by 
the  Act  and  by  the  applicant — 
depending  upon  what  data,  analysis, 
and  evidence  is  necessary  to 
substantiate  a  proposal.  "These 
requirements  will  vary  with  the  unique 
situation  of  the  applicant  and  the 
restriction  proposal.  Moreover,  the  FAA 
will  make  a  determination  on  an 
application  within  180  days  of  receipt  of 
a  complete  application.  Further,  the 
requirements  for  notice  and  opportunity 
for  comment,  while  time  consuming,  are 
statutorily  required,  and  serve  a 
valuable  function. 

Comments:  The  Maryland  Aviation 
Administration  and  the  Minneapolis/St. 
Paul  Metropolitan  Airports  Commission 
suggest  that  the  rule  provide  for 
coordination  between  the  FAA  and  the 
applicant,  before  formal  application 
submittal,  to  ensure  early  identification 
and  resolution  of  problems. 

Response:  The  FAA  finds  that  such  a 
provision  is  unnecessary  since  FAA 
program  office  staff  are  typically 
available  for  queries  regarding  program 
requirements.  Additionally,  as  usual 
with  a  new  program,  the  FAA 
recognizes  the  particular  importance 
and  value  of  program  staff  accessibility 
to  advise  and  direct  applicants  during 
the  preparation  of  applications  under 
new-program  requirements,  and  will 
make  such  assistance  available  on  an 
informal,  as-requested  basis. 
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Noise  Study  Area  and  Metrics 

The  proposed  rule  deflned  the  study 
area  for  part  161  analyses  as  that  area 
surrounding  the  airport  within  the  Day- 
Night  Average  Sound  Level  (DNL)  65  dB 
contour,  as  defined  in  14  CFR  part  150, 
that  contains  noise-sensitive  land  uses 
(typically  residential  neighborhoods; 
educational,  health,  or  religious 
structures;  cultural  and  historic  sites). 
Part  150  defines,  for  its  purposes,  all 
land  uses  outside  the  DNL  65  dB  contour 
(noise  levels  less  than  65  dB)  as 
normally  compatible.  Additionally,  the 
part  150  defmition  states  that  local 
needs  or  values  may  dictate  further 
delineation  based  on  local  requirements 
or  determinations.  The  FAA  has 
approved,  under  the  part  150  program, 
definitions  of  noncompatibility  that  are 
broader  than  those  delineated  by  the 
DNL  65  and  that  are  at  some  variance 
with  Table  1  of  part  150.  In  each  case 
the  FAA  found  that,  in  view  of  the 
particular  local  circumstance,  the 
broader  definition  of  noncompatibility 
was  reasonable.  The  FAA  has  never 
taken  the  position  that  such  an  action 
would  set  a  precedent  for  changing  the 
overall  definition  of  compatible  land 
uses  as  shown  in  Table  1  of  part  150. 
Thus,  part  150  permits,  for  reasonable 
circumstances,  a  degree  of  flexibility  in 
determining  a  study  area  and  the 
compatibility  of  land  uses  to  noise. 

The  proposed  rule  prescribed  the 
yearly  DNL  calculated  in  accordance 
with  the  specifications  and  methods 
prescribed  in  appendix  A  of  14  CFR  part 
150  as  the  noise  measurement 
methodology  for  use  in  part  161  analyses 
(§  161.9(b)). 

The  first  issue  is:  Should  the  DNL  be 
prescribed  as  the  only  noise 
measurement  for  part  161,  or  should 
other  factors  be  considered? 

Comments:  Comments  from  two  major 
aircraft  operator  groups,  NBAA  and 
ALP  A,  support  the  proposed  rule  in 
prescribing  the  DNL  as  the  only  noise 
methodology  for  use  in  part  161.  The 
ALPA  comments  specifically  support  the 
DNL  methodology  and  criteria  as  the 
baseline  requirement,  as  used  in  part 
150.  The  NBAA  comments  that  the  noise 
measurement  systems  and  land-use 
categories  used  in  part  150  should  be 
employed  in  this  regulation. 

Comments  from  two  major  air  freight 
operators.  Airborne  Express  and  Federal 
Express,  support  use  of  the  DNL 
methodology,  but  with  the  deletion  of 
the  10  dB  nighttime  noise  penalty  that  is 
built  into  that  methodology.  They 
believe  that  the  10  dB  penalty  would 
exaggerate  the  benefits. 

Responses  from  airport  operators, 
environmental  groups,  and  private 


citizens  generally  request  that 
additional  metrics,  especially  the  single- 
event,  be  included  in  the  required 
analyses.  These  commenters  believe 
that  the  noise  measurement  system 
should  include  both  single-event  and 
cumulative  metrics. 

San  Francisco  International  Airport 
suggests  that  each  airport  operator  be 
permitted  to  use  any  reasonable  or 
accepted  noise  measurement  system. 
Some  airport  area-residents  request  that 
the  FAA  incorporate  airport  ground 
noise  into  the  DNL 

One  commenter  notes  that  the  DNL 
does  not  pick  up  effects  of  individual 
jetliners  and  large  numbers  of  small 
aircraft.  The  Citizens  Air  Rights 
Organization  conunents  that  DNL 
underestimates  the  importance  of  the 
frequency  of  noise  events. 

The  Environmental  Protection  Agency 
(EPA)  comments  that  noise-related 
impacts,  such  as  sleep  disturbance  and 
speech  disruption  (measured  over  a  less- 
than-24-hour  period),  must  use  another 
noise-measuring  metric,  perhaps  single 
event  (SEL)  or  equivalent  sound  level 
(Leq). 

The  City  of  Grapevine,  Texas, 
comments  that  a  national  noise  policy 
should  abolish  what  it  calls  the 
outdated,  arbitrary  DNL  noise  metric  for 
noise  compatibility  and  utilize  instead 
numerous  comprehensive  noise  metrics. 
This  commenter  recommends  that  the 
rule  mandate  a  comprehensive  set  of 
metrics  such  as  Ldn,  Lmax,  SEL,  TA. 
etc.,  to  determine  true  impacts  caused 
by  all  aircraft,  regardless  of  weight  or 
altitude.  This  commenter  suggests  that 
the  24-hour  averaging  methodology  is 
inadequate  and  that  noise  events  are 
underemphasized. 

NOISE  conwnents  that  the  DNL  metric 
is  increasingly  seen  as  an  inadequate 
measure  of  the  actuality  of  aviation 
noise  experience.  Thomas  Murray 
comments  that  the  DNL  is  not  realistic 
and  is  based  on  synthetic  simulations 
rather  than  measurement.  This 
commenter  does  not  believe  that  DNL  is 
current  with  recent  research  results. 
Dennis  O'Sullivan  comments  that  the 
DNL  is  based  on  having  windows 
closed;  he  likes  to  leave  windows  open 
during  pleasant  weather  and  not  be  a 
prisoner  in  his  own  home. 

James  Shrader,  Raleigh-Durham, 
insists  that  the  DNL  does  not  work  for 
nonccntinuous  noise  environments  and 
suggests  that  DNL  consider  noisy 
periods  of  a  few  days  or  weeks  in 
addition  to  the  yearly  average.  He 
emphasizes  that  adverse  impact  occurs 
if  one's  speech  is  disrupted  an  average 
of  ten  times  in  any  single  day. 

Response:  The  FAA  has  considered 
several  options  in  resolving  the  noise 


metric  issue.  The  first  option  would 
retain  the  proposal  without  change.  This 
option  recognizes  that  the  DNL  metric  is 
well-tested,  has  been  used  extensively 
with  excellent  results,  and  is  fully 
compatible  with  part  150  and  the 
environmental  metric  used  by  the  FAA 
and  several  other  Federal  agencies.  If 
this  option  is  abandoned,  untested  and 
potentially  nonuniform  noise  metrics 
would  be  introduced  into  the  part  161 
process.  The  part  161  criteria  would  no 
longer  be  compatible  with  14  CFR  part     • 
150.  or  with  the  environmental  analysis 
criteria  utilized  by  the  FAA  and  several 
other  federal  agencies. 

The  second  option  would  modify  the 
proposal  by  removing  all  prescription  of 
noise  metric  from  the  regulatory  text 
and  only  referencing  14  CFR  part  150. 
which  has  historically  included  the  DNL 
metric  and  the  65  dB  contour  among  its 
requirements.  However,  as  previously 
discussed,  the  flexibility  available  under 
14  CFR  part  150  resppnds  to  most  of  the 
concerns  expressed  by  the  commenters. 
While  this  option  would  retain  the 
FAA's  tested  and  proven  metric,  it 
would  assure  that  the  flexibility  inherent 
in  noise  assessment  under  14  CFR  part 
150  to  supplement  DNL  with  other 
analyses  is  also  fully  available  to  part 
161  applicants.  In  addition,  it  would 
guarantee  full  compatibility  between  the 
two  regulatory  parts,  and  any  future 
changes  made  to  the  part  150  metric 
would  automatically  be  incorporated 
into  part  161  by  reference. 

However,  some  commenters  complain 
that  the  NPRM  is  already  too  much  like 
part  150.  NOISE  comments  that  the  part 
150  process  is  used  to  prevent  localities 
from  devising  and  enacting  noise 
restrictions  tailored  to  local 
circumstances;  to  discourage  innovation; 
and  to  further  sanctify  the  DNL  metric. 
NOISE  recommends  that  alternative 
approaches  to  the  mandated  part  150 
process  be  permitted.  Other  commenters 
object  to  the  10  dB  noise  penalty 
incorporated  into  the  DNL  for 
assessment  of  "benefits,"  but  not  for 
part  150*8  noise  compatibility  purposes. 

The  third  option  would  modify  the 
metric  to  explicitly  incorporate  other 
criteria  that  would  provide  data  on 
aircraft  single-event  and  ground  noise, 
less-than-full-year  noise  averaging,  and 
windows-open  situations.  The 
cumulative  effects  of  all  the  single 
events  are  already  incorporated  into  the 
yeariy  DNL  The  part  150  process 
permits  consideration  of  ground  noise. 
Long-term  noise  exposure  is  the 
accurate  measure  of  community 
annoyance  and  land-use  compatibility. 
In  regions  having  significant  "windows- 
open"  conditions,  the  part  150  process 
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permits  a  degree  of  ilocal  adjustment  to 
the  guidelines  for  n<>ise-compatible  land 
uses  in  Table  1  of  14  CFR  part  150. 

The  fourth  optionj  would  permit  each 
airport  operator  to  ielect  the  inetric(s) 
and  methodology  best  suited  to  its  own 
particular  local  conditions  in  lieu  of 
using  the  DNL  Althjough  offering 
maximum  flexibilitf ,  this  could  quickly 
lead  to  a  confusing  array  of  approaches 
with  significant  roofn  for  error  or 
nonuniform  treatment  of  airport  users 
and  airport  neighbors.  Further  this 
option  would  put  the  part  161  criteria  at 
odds  %irith  all  other  noise  compatibility 
criteria,  including  criteria  joindy  agreed 
to  by  the  FAA  and  ^everal  other  Federal 
agencies,  and  would  create  chaotic  mix 
of  noise  standards  across  the  country. 

After  careful  consideration  of 
comments  received]  the  FAA  has 
determined  that  thei  proposed  rule  text    ■ 
should  be  modified  by  removing  the 
prescription  of  noise  metric  from  part 
161  entirely  and  referring  specifically  to 
14  CFR  part  ISa  Sufch  reference  both 
accommodatesrthe  statutory 
requirements  of  thel  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  and 
provides  a  degree  of  local  adjustment  to 
noise  impact,  as  noied  above. 

The  second  issue  is:  Should  the  DNL 
65  dB  contour  be  prescribed  as  the  outer 


limit  of  the  Airport 
(ANSA)? 

Comments:  Coi 
and  ALPA  support 
CFR  part  150  meth 
determining  the  ai 

Responses  from 
environmental  gro 
organizations,  and 


Joise  Study  Area 


lients  from  NBAA 
idoption  of  the  14 
1  and  criteria  for 
|)ort  noise  study  area, 
^irport  operators, 
38,  community 
>rivate  citizens 
generally  request  t)  at  communities  and 
airport  operators  b(  '■  permitted  to  select 
their  own  study  are  as.  In  a  joint 
submission,  the  Massachusetts  towns  of 
Bedford.  Concord.  1  .exington,  and 
Lincoln  comment  d  at  airport  operators 
should  define  their  own  ANSA'S  by 
reference  to  local  ii  nd-use  patterns  and 
local  noise-attenua  ion  needs:  the 
airport  operator  coild  demonstrate  the 
need  for  a  restrictic  n  by  referring  to 
local  needs  and  ex]  lectations. 

Joan  Bell,  Seattle  comments  that 
adoption  of  the  65  I  )NL  has  not  been 
through  the  public  comment  process 
required  for  a  regulation.  Arguing  that 
the  DNL  65  is  outdi  ted  and  its 
assumptions  shoul<  be  reassessed  in 
response  to  evolvir  g  public  opinion,  this 
commenter  insists  '  hat  noise  levels  up  to 
'DNL  64  over  reside itial  areas  are 
unacceptable. 

Another  individu  al  comments  that 
citizens  are  disturfa  ed  by  aircraft  noise 
in  areas  reaching  fi  ir  beyond  the  official 
DNL  65  noise  contc  ur.  Citizens  for 
Abatement  of  Aire  aft  Noise  comment 


that  the  DNL  65  is  not  adequate  to 
predict  where  aircraft  noise  begins  to 
exact  real  social  costs.  This  commenter 
states  that  there  is  anecdotal  evidence 
that  there  are  serious  effects  well  below 
DNL  65.  DeKalb  County,  Georgia, 
comments  that  noise  policy  should  be 
based  upon  properly  measured  local 
noise  contours. 

The  EPA  recommends  that  the  FAA 
modify  the  definition  of  ANSA  so  as  to 
eliminate  the  perception  that  the  area 
within  the  DNL  65  dB  contour  is  the  sole 
area  to  be  considered  for  noise  impacts, 
while  retaining  the  flexibility  of 
extending  beyond  the  DNL  65  dB 
contour. 

Grant  Godwin  asks  that  the  FAA 
amend  ANSA  for  "rural-urban"  airports 
to  "that  geographical  area  surrounding 
an  airport  within  the  DNL  50  (versus  65) 
dB  contour."  This  commenter  believes 
that  legitimate  noise  concerns  certainly 
extend  to  the  55  DNL  contour  and.  in 
many  cases,  beyond  this  point. 

NAWG  comments  that  the  DNL  65  dB 
contour  is  used  to  minimize  the  actual 
noise  problem  and  that  every  DNL  65  dB 
contour  in  the  country  encloses  only 
one-fourth  to  one-third  the  actual  area 
subjected  to  severe  aircraft  noise 
pollution. 

The  Port  Audiority  of  New  York  and 
New  Jersey  comments  that  the  DNL  65 
dB  contour  is  not  relevant  in  totally  built 
up  areas,  and  the  only  gauge  as  to  the 
effectiveness  of  a  noise  restriction  is  the 
amount  of  the  noise  reduction  in  the 
appropriate  DNL  contour. 

James  Shradrir.  Raleigh-Durham, 
comments  that  ihe  real  threshold  for  the 
beginning  of  nois?  evaluation  and 
general  annoyance  is  DNL  55  dB.  This 
commenter  suggests  that  the  FAA 
should  not  allow  addition  or 
modification  of  flight  tracks  or  other 
procedures  at  an  airport  unti}  the  airport 
operator  has  obtained  airport- 
compatible  zoning  or  easements  for 
properties  that  will  become  residentially 
incompatible. 

The  City  of  Torrance.  California, 
comments  that  the  average  DNL  65  dB 
noise  criteria  does  not  adequately 
address  the  noise  discomfort 
experienced  by  local  residents,  nor  the 
actlial  conditions  at  general  aviation 
airports.  This  commenter  recommends 
that  the  criteria  be  lowered  to  the  DNL 
55  dB  contour. 

The  Triangle  Airport  Noise  Coalition 
comments  that  use  of  the  DNL  65  dB 
contour  to  define  "unsuitable  for 
residential  use"  is  totally  inadequate, 
particularly  for  airports  impacting 
suburban  neighborhoods  where  the 
background  noise  is  on  the  order  of  DNL 
40  dB. 


Response:  The  FAA  has  considered 
several  options  in  resolving  the  noise 
study  area  issue.  The  first  would  adopt 
the  proposal  contained  in  the  NPRM 
without  change.  As  with  the  DNL  metric, 
use  of  the  DNL  65  dB  contour  for  noise 
compatibility  is  well-tested,  and  is  fully 
compatible  with  part  150  and  the 
environmental  methodology  used  by  the 
FAA  and  several  other  Federal  agencies. 
Further,  it  has  had  widespread  Federal 
agency  acceptance  for  a  decade. 

The  second  option  would  change  the 
definition  of  the  ANSA  to  permit 
unlimited  flexibility  to  address  all  local 
conditions.  This  would  allow  an 
applicant  to  tailor  the  process  to  best 
suit  that  airport.  The  second  option 
would  also  respond  to  most  of  the 
comments  expressed  by  noise  groups 
regarding  the  size  of  the  study  area. 

Conversely,  unlimited  flexibility  in 
defining  the  ANSA  could  result  in  each 
airport  presenting  a  unique  situation. 
Aircraft  operators  csuld  be  subject  to  a 
different  set  of  rules  at  each  airport. 
This  option  could  also  put  the  part  161 
noise  criteria  at  odds  with  all  other 
noise  compatibility  criteria,  including 
criteria  established  by  the  FAA  and 
several  other  federal  agencies,  and 
create  a  chaotic  mix  of  noise  standards 
across  the  country. 

The  third  option  would  revise  the 
definition  of  the  ANSA  to  refer 
exclusively  to  14  CFR  part  150.  This 
overcomes  the  essence  of  the  objections 
cited  by  the  noise  groups,  as  it 
incorporates  the  flexibility  inherent  in  14 
CFR  part  150.  It  also  assures  full 
compatibility  between  the  two 
regulatory  programs,  including  any 
future  changes  to  part  150.  Moreover, 
applicants  would  therefore  need  to  be 
familiar  writh  ordy  one  regulation 
regarding  noise  measurement. 

Conversely,  some  commenters 
complain  that  the  NPRM  is  already  too 
much  like  part  150.  Some  proponents  of 
greater  flexibility  in  the  rule  would  still 
be  unsatisfied. 

After  consideration  of  the  above 
options  and  pertinent  comments,  the 
FAA  has  revised  the  definition  of  the 
ANSA  in  the  final  rule  to  permit  the 
applicant  airport  operator  the  same 
flexibility  as  that  provided  under  part 
150. 

The  Relationship  Among  Part  161.  Local 
Land-Use  Responsibilities,  and  Noise 
Liability 

In  the  preamble  to  the  NPRM,  the 
FAA  noted  that  section  9306  of  the  Act 
provides  for  Federal  iiabiUty  "only"  to 
the  extent  that  a  taking  has  occurred  as 
a  "direct  result"  of  that  disapproval. 
Based  on  this  statutory  language,  the 
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FAA  suggested  that  one  factor  to  be 
considered  in  determining  whether 
Federal  noise  liability  can  attach  to  a 
particular  disapproval  would  be 
whether  the  airport  operator  has  made  a 
reasonable  effort  in  its  own  behalf  to 
assure  land-use  compatibility  in  the 
vicinity  of  the  airport.  If  a  pattern  of 
land-use  management  by  local 
government  has  resulted  in  land-use 
incompatibilities  that  have  led  the 
airport  to  propose  Stage  3  restrictions 
that  cannot  meet  the  approval  <■ 

requirements  of  the  Act  or  part  161, 
those  land-use  incompatibilities  should 
be  considered  in  determining  whether 
any  takings  that  occur  following 
disapproval  are  in  fact  the  "direct 
result"  of  the  disapproval  itself. 

The  preamble  of  Notice  No.  91-8  also 
noted  that  among  the  factors  to  be 
considered  by  the  FAA  in  approving  or 
disapproving  a  restriction  on  Stage  3 
aircraft  would  be  nonaircraft  alternative 
measures  that  have  been  employed  to 
achieve  land-use  compatibility.  In 
particular,  the  preamble  cautioned 
airport  operators,  local  jurisdictions, 
and  others  not  to  "interpret  sections 
g304(d)(2]  and  9306  as  an  invitation  to 
relax  or  delay  responsible  programs  for 
compatible  land  use,"  and  encouraged 
use  of  the  part  150  planning  process.  It 
also  referred  to  airport  development  aid 
grant  assurances  that  contractually 
obligate  federally  funded  airports  to  use 
all  reasonable  means  to  restrict  the  use 
of  land  near  the  airport  to  compatible 
activities. 

Consistent  with  the  above,  the 
preamble  explained  that  the  proposed 
regulation  was  not  intended  to  affect 
traditional  local  responsibility  for  land- 
use  measures. 

Comments:  Several  comments  were 
received  on  this  issue.  The  airport  trade 
associations  and  Adams  County, 
Colorado,  request  that  the  rule  be  silent 
on  this  issue  and  allow  the  issue  to  be 
resolved  by  the  courts.  This  view  is 
shared  by  other  communities  and  by 
various  citizens  groups,  including  the 
Maine/New  Hampshire  Voice,  that  fmds 
the  land-use  question  raising  issues  of 
state's  rights.  The  National  Association 
of  State  Aviation  0£Bcials  (NASAO) 
also  asserts  that  land-use  planning 
responsibilities  should  be  left  to  the 
state. 

The  City  of  Grapevine,  Texas, 
requests  that  the  Rnal  rule  require 
airport  operators  to  cooperate  with  local 
community  governments  adjacent  to  the 
airport  In  contrast,  NOISE  argues  that 
an  airport's  land-use  policies  should  be 
irrelevant  because  in  many  cases  other 
jurisdictions  have  land-use  authority. 

NAWG  points  out  that  the  scheme  of 
judicial  remedies  can  be  complex.  It 


urges  the  FAA  to  state  specifically  how 
the  Act  and  this  rule  affect  state  and 
local  liability  and  to  defme  the  scope  of 
Federal  liability.  This  commenterJiotes, 
in  particular,  that  the  NPRM  does  not 
address  shared  Uability  where  part  of 
the  injury  (the  taking]  is  the  Federal 
share  and  other  parts  (e.g.,  nuisance, 
property  repair)  remain  State-law  claims 
against  the  airport  NAWG  expresses 
concern  that  failure  to  clarify  this  issue 
may  leave  homeowners  without  remedy. 
The  City  of  Raleigh-Durham  also  urges 
the  FAA  to  further  defme  the  factors  it 
would  consider  in  determining  whether 
to  accept  liability. 

Two  airport  operators  suggest  that  the 
FAA  has  attempted  to  improperly  avoid 
liability  for  disapproval  of  restrictions 
on  Stage  3  aircraft  by  tying  Federal 
liability  to  local  land-use  planning 
efforts.  They  argue  that  in  some  cases, 
operating  restrictions  may  be  the  only 
feasible  means  of  assuring  noise 
compatibility. 

Response:  After  careful  review  and 
consideration  of  these  comments,  the 
FAA  has  determined  that  it  would  not 
be  appropriate  to  address  the  issue  of 
liability  in  the  regulation  itself.  The  FAA 
agrees  with  the  argument  that  this  is  an 
issue  that  will  ultimately  be  resolved  by 
the  courts  on  the  basis  of  specific  claims 
for  damages  following  specific  FAA 
actions.  However,  the  following 
discussion  is  intended  to  guide  aiiport 
operators,  FAA  personnel,  and  airport 
neighbors  concerning  the  vital  role 
played  by  land  use  controls  in  the 
ultimate  exposure  of  specific  properties 
to  certain  noise  levels.  It  should  be 
noted  that  this  discussion  is  advisory 
only,  and  does  not  constitute  part  of  the 
regulation  adopted  herein.  It  is  merely 
intended  to  further  explain  the  FAA's 
understanding  of  the  effect  of  the  Act  on 
the  issue  of  Uability. 

The  FAA  agrees  that  land-use  control 
is  exclusively  a  state  and  local 
responsibility,  and  cannot  be  regidated 
by  the  FAA.  Accordingly,  the  FAA  has 
no  authority  to  adopt  suggestions  that 
the  regulation  require  land-use 
cooperation  between  the  airport 
operator  and  other  jurisdictions 
surrounding  the  airport  The  FAA  also 
agrees  that  exoept  for  the  limited  case 
of  the  taking-based  liability  specified  in 
section  9306  of  the  Act  with  respect  to 
disapproved  restrictions  on  Stage  3 
aircraft,  the  Act  did  not  change  the 
liability  normally  borne  by  the  airport 
operator  under  Griggs  v.  Allegheny 
County,  369  U.S.C.  84  (1962).  Neither  the 
Act  nor  part  161  alter  any  of  the 
remedies  previously  available  under 
state  or  local  law  with  respect  to  airport 
noise. 


Contrary  to  the  opinions  expressed  by 
some  commenters.  the  FAA  continues  to 
be  of  the  view  that  the  Act  provides  a 
basis  for  retaining  the  placement  of 
liability  where  it  was  before  the  passage 
of  the  Act,  and  where  the  failure  to 
adopt  appropriate  land-use  cootrols  has 
been  a  significant  cause  of  noise  impact 
on  neighboring  properties.  Thus,  the 
language  of  the  statute  suggests  that  the 
scope  of  liability  is  narrow.  The  statute 
specifies  that  the  Federal  government 
"shall  assume  liability  for  noise 
damages  only  to  the  extent  that  a  taking 
has  occurred  as  a  direct  result  of  such 
disapproval."  The  "direct  result" 
language  in  particular  suggests  that  the 
purpose  of  section  9306  was  not  a 
wholesale  shift  of  Uability  to  the  Federal 
government.  This  will  be  an  important 
consideration  in  determining  whether  a 
taking  has  occurred  as  a  "direct  result" 
of  the  disapproval  of  a  Stage  3 
restriction. 

In  addition,  section  9304  of  the  Act 
explicitly  states  that  the  statute  does  not 
supersede  existing  law.  Under  the 
Airport  Improvement  Program  (AIP) 
grant  assurances  and  section  511(a)  of 
the  Airport  and  Airway  Improvement 
Act  of  1982  (AAIA),  airport  operators 
have  an  obligation  to  undertake 
reasonable  land-use  compatibility 
measures.  The  AviaUon  Safety  and 
Noise  Abatement  Act  of  1979  (49  U3.C 
App.  2101  et  seq.)  provides  for  Federal 
approval  of  comprehensive  noise 
compatibility  programs,  includin^g 
effective  land-use  measures,  with 
incentives  provided  in  the  form  of 
Federal  financial  assistance. 
Interpreting  section  9306  to  allow  airport 
operators  to  avoid  liability  for 
inadequate  land-use  planning  efforts 
merely  by  proposing  an  impermissible 
restriction  on  Stage  3  aircraft  would 
vitiate  these  provisions. 

Consistent  with  the  above,  the  airport 
operator's  efforts  at  land-use  control 
should  be  a  factor  to  t>e  considered  in 
determining,  under  the  Act,  whether 
there  are  nonaircraft  restrictions  that 
could  achieve  noise  benefits  more 
effectively  than  a  restriction  on  Stage  3 
aircraft  The  abihty  of  an  airport 
operator  to  attain  the  benefits  of  an 
access  restriction  through  the 
reasonable  exercise  of  land  use  control 
powers  may  be  a  factor  to  be  considered 
in  determining  the  reasonableness  of  a 
proposed  restriction.  These 
determinations  will  be  made  on  a  case- 
by-case  basis. 

Comments  by  Subpart 

Having  discussed  above  seven 
general  issues,  comments  thereon,  and 
FAA  responses  that  influence  the 
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overall  character  of  the  final  rule,  the 
following  sections  aiscuss  comments  on 
individual  subparts] of  the  rule  and 
FAA's  response  to  jhese  comments. 

Subpart  A  propo^s  general 
provisions  and  addresses  the  purpose, 
applicability,  and  limitations  of  the  rule 
as  outlined  in  the  A  ct.  It  defines 
common  terms  usee  throughout  the 
proposed  regulatior ,  specifies 
limitations,  and  designates  noise 
measurement  systems. 


Section  161.1  J*u 

^  ■  .     * 

This  section  remains 

the  proposed  rule 

delineation  of  the 

this  part. 


Section  161.3    App 


rppse 

unchanged  from 
language  in  its 
g  ineral  purpose  of 


icabHity 


This  section  addi  esses  general 
applicability  of  this  part  As  mandated 
by  section  9304  of  tl  le  Act.  this  part 
applies  to  restrictions  on  Stage  2  aircraft 
operations  proposed  after  October  1. 
1990,  and  to  restricttons  on  Stage  3 
aircraft  operations Jhat  become  effective 
after  October  1,  IQSD.  The  rule  also 
applies  to  agreements  entered  into  after 
the  effective  date  of  the  rule.  One 
revision  to  the  prop  Dsed  text  was  made 
in  the  rule  with  the  addition  of  a  new 
paragraph  (b)  to  cla  rify  that  this  part 
applies  to  amendmt  nts  made  after 
October  1, 1990.  to  i  estrictions  in  effect 
on  that  date  where  :he  amendment 
reduces  or  limits  aii  craft  operations  or 
affects  aircraft  safe  :y. 

Under  section  93(  4(a)(2](B].  the  Act 
applies  to  restrictions  on  Stage  3  aircraft 
"that  first  become  ejffective  after 
October  1. 1990."  Inj  considering  the 
applicability  of  requirements  set  forth  in 
section  9304  (b)  ana  (d)  for  restrictions 
on  Stage  3  aircraft  (Operations,  as  a 
matter  of  policy,  the  FAA  will  interpret 
the  phrase  "first  be  :ome  effective"  in 
section  9304{a)(2)(B  I  to  refer  to  the  date 
that  a  regulatory  dc  cument  itself  is 
effective  and  not  to  individual 
compliance  dates  w  ithin  the  regulatory 
document. 

Comments:  Sevei  al  types  of  comments 
were  received  with  respect  to  the 
applicability  and  limitations  of  the  rule. 
As  required  by  the  \ct,  the  rule  covers 
"noise"  and  "acces  i"  restrictions  on  the 
operation  of  Stage  i  and  Stage  3  aircraft. 
Comments  on  the  d  ;finition  of  "noise" 
and  "access,"  and  responses  to 
questions  pertainin, ;  to  the  definition 
posed  in  Notice  NoJ  91-8,  are  discussed 
in  detail  above  und^r  the  general  issue 
of  "Applicability  offthe  Rde."  As  stated 
in  that  discussion,  tnere  was  no 
consensus  of  opinion  among 
commenters.  Responses  from  airport 
operators,  environiaental  groups,  and  a 


few  private  citizens 


argue  that  the 


proposed  definitions  are  too  broad, 
especially  with  respect  to  access 
restrictions.  Comments  from  aircraft 
operators  and  allied  groups,  individual 
businesses  that  rely  on  air  cargo 
shipments,  and  ALPA  either  affirm  the 
proposed  definitions  or  advocate  more 
inclusive  definitions. 

Response:  No  compelling  argument  or 
evidence  was  presented  by  commenters 
that  the  intent  of  the  Act  was  to  include 
or  exclude  classes  of  "noise"  and 
"access"  restrictions  other  than  those 
covered  in  the  definitions  in  the 
proposed  rule.  The  proposed  definition 
was  constructed  by  reciting  the  list  of 
covered  restrictions  on  Stage  3  aircraft 
operations  specified  in  section  9304  of 
the  Act.  adding  similar  restrictions  on 
Stage  2  aircraft  operations,  and 
explicitly  including  airport'use  charges 
that  control  airport  noise.  Upon 
reviewing  the  comments  on  the 
definition  of  "noise"  and  "access" 
restrictions,  it  is  apparent  that  it  would 
be  beneficial  to  specify  some  potential 
sources  of  restrictions  as  a  means  of 
clarifying  the  definition.  The  definition 
contained  in  the  rule  therefore  indicates 
that  restrictions  include,  but  are  not 
limited  to,  provisions  of  ordinances  and 
leases  that  Umit  or  control  noise  and 
access. 

Comments:  The  proposed  rule  is 
applicable  to  airport  restrictions  that 
become  effective  after  October  1, 1990. 
and  affect  Stage  3  aircraft  operations. 
Some  commenters,  including  the 
Massachusetts  Port  Authority  and  the 
Raleigh-Durham  Airport  Authority, 
argue  that  a  restriction  on  Stage  3 
aircraft  operations  that  was  formally 
adopted  prior  to  October  1, 1990,  is  not 
subject  to  the  rule  even  if  the 
implementation  date  of  the  restriction 
occurs  after  October  1, 1990.  Comments 
from  ATA  urge  that  the  rule  be  clarified 
to  prevent  misinterpretation  with 
respect  to  the  effective  date  of  the 
restriction. 

Response:  Consistent  with  the  Act,  the 
proposed  rule  would  apply  only  to 
restrictions  on  Stage  3  aircraft 
operations  that  become  effective  after 
October  1, 1990.  However,  a  restriction 
may  be  effective  before  the  date  of  its 
implementation.  A  restriction  is 
effective  when  it  is  formally  adopted  or 
when  final  action  on  U  is  completed.  The 
proposed  rule  appears  clear  with  respect 
to  this  issue  and  the  language  of  the  rule 
therefore  remains  as  initially  proposed. 

Secretary  Skinner  recently  announced 
this  policy  in  relation  to  the  regulations 
adopted  by  the  Raleigh-Durham  Airport 
Authority.  See,  letter  of  Samuel  Skinner 
to  the  Honorable  James  L.  Oberstar 
dated  April  25, 1991,  in  docket. 


Section  161.5    Definitions 

This  section  defines  terms  as  used 
throughout  the  rule.  Aside  from  minor 
editorial  changes,  there  were  two 
changes  in  the  proposed  rule  text  of 
some  significance. 

The  definition  of  "agreement"  was 
revised  to  define  the  class  of  new 
entrants  whose  signature  is  required  to 
implement  a  restriction  to  include  only 
those  who,  in  addition  to  submitting  a 
plan  to  commence  operations  within  180 
days  of  the  effective  date  of  the 
proposed  restriction.  ;«spond  to  the 
notice  of  proposed  restilction.  The  rule 
uses  the  phrase  "all  new  entrants  that 
have  submitted  the  information  required 
under  {  161.105(a]"  to  indicate  that  a 
new  entrant  may  not  prevent  an 
agreement  by  failing  to  respond  to  the 
notice.  This  definition  is  also  set  forth  in 
SS  161.101(b)  and  161.107.  New  entrants 
who  fail  to  respond  to  the  notice  waive  . 
the  right  to  claim  lack  of  consent  to  the 
agreed:to  restriction  for  two  years.  Such 
persons  are  also  ineligible  to  use  lack  of 
signature  as  ground  to  apply  for 
sanctions  under  subpart  F  for  two  years. 
For  public  policy  reasons,  all  other  new 
entrants  that  are  not  qualified  to  object 
because  they  plan  to  commence  service 
after  180  days  or  at  some  indefinite  time 
in  the  future  are  also  deemed  ineligible 
to  apply  for  sanctions  under  subpart  F 
for  two  years  based  on  lack  of  signature. 

As  proposed,  the  "airport  noise  study 
area"  would  be  defined  by  the  DNL  65 
dB  contour,  and  the  day-night  average 
sound  level  (DNL)  would  be  specified  as 
the  measure  for  noise  exposure  of 
individuals.  In  response  to  many 
comments  requesting  greater  flexibility. 
.  this  definition  has  been  revised. 
(Comments  are  fully  discu^tsed  above  in 
the  general  issue  section  "Noise  Study 
Area  and  Metrics.")  The  revised 
definition  of  "airport  noise  study  area" 
highlights  applicant  determination  of  the 
study  area  within  the  limitations  of  part 
150.  While  reference  to  the  DNL  65  dB 
was  deleted,  it  is  a  contour  that  is 
included  in  the  noise  contours  required 
under  part  150.  This  revision  makes 
more  explicit  the  latitude  allowed 
airports  in  selecting  noise  contours  for 
study,  as  long  as  certain  required 
contours  are  addressed. 

Section  161.7   Limitations 

This  section  delineates  what 
restrictions  are  subject  to  this  part  by 
identifying  those  that  are  statutorily 
excepted  or  otherwise  not  covered  by 
this  pari.  Paragraph  (a)  has  undergone 
minor  textual  revision  to  better  identify 
those  airport-imposed  noise  abatement 
operational  procedures  that  are  not 
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subject  to  this  part.  There  are  no  other 
changes  to  the  praf»ofled  tnxt  of  this 
section. 

Notice  No.  91-8  invited  comaients  on 
what  procedtire.  if  any,  should  the  FAA 
adopt  to  resolve  any  dispute  over 
whether  a  restnction  is  subfect  to  this 
regulation.  While  providing  a  statement 
of  applicability,  a  definition  of  noise  and 
access  restrictions,  and  a  statement  of 
limitations,  the  proposed  rule  contains 
no  method  for  resolving  applicability 
disputes  apart  from  the  process  of 
investigating  compliance  and  imposing 
sanctions  (subpart  F)<  bs  noted  by  a  few 
commenters.  If  there  is  doubt  regarding 
coverage  under  the  rule  of  a  proposed 
restriction,  informal  inquiry  can  be 
made  to  the  FAA  for  an  opinion  on 
apphcability  of  the  rule  to  a  potential 
restriction.  No  formal  process  for 
resolving  applicability  questions 
independent  of  subpart  F  is  included  in 
the  final  rule,  partly  because  the  FAA 
may  not  be  aUe  to  provide  a  binding 
opinion  or  resolution  may  be  impossible 
without  obtaining  input  from  affected 
third  parties. 

Section  161  £    Designation  of  Noise 
Measurement  Systems 

The  proposed  rule  text  has  been 
revised  to  emphasize  applicants' 
latitude  with  regard  to  noise 
measurement  within  the  limitations  of 
part  150,  which  generally  encompasses 
the  proposed  text  requirements. 

Comments:  Many  comments  were 
received  on  methods  of  noise 
measurement.  These  comments  are 
discussed  in  detail  above  under  the 
general  issue  "Noise  Study  Area  and 
Metrics."  While  there  was  no  consensus 
among  commenters  on  this  topic, 
expressions  by  airport  operators, 
environmental  groups,  individual 
citizens,  and  the  EPA  of  the  need  and 
desire  for  flexibility  with  respect  to  both 
the  boundaries  of  the  airport  noise  study 
area  and  the  noise  measurement  system 
were  more  prevalent  than  arguments  by 
aircraft  operators  and  allied  groups  to 
retain  the  proposed  definition  and 
specification  of  noise  metric. 

Response:  The  DNL  is  an  appropriate 
and  sufficient  measure  of  noise 
exposure.  However,  the  use  of 
supplementary  metrics  to  provide 
additional  noise  analysis  when  desired 
by  airport  operators  is  not  disallowed  in 
14  CFR  part  150,  appendix  A,  which  is 
referenced  in  the  proposed  rule. 

It  is  advantageous  to  specify  noise 
measurement  standards  for  airport  noise 
in  only  one  part  of  the  Federal  Aviation 
Regulations— 14  CFR  part  150.  If 
changes  in  noise  metric  or  measurement 
systems  are  adopted  in  the  future,  the 
FAA  standard  contained  in  14  CFR  part 


150  would  automatically  apply  to  part 
161. 

Further,  the  airport  noise  study  area  is 
intended  iior  organizing  information 
regarding  noise  exposure  with  and 
without  proposed  restrictions. 
Anticipated  change  in  noise  exposure  as 
a  reault  of  proposed  restrictions  on 
aircraft  operations  is  only  one  factor  to 
be  considered  in  determining  the 
justiHcation  of  proposed  restrictions. 
Other  factors,  such  as  relative 
effectiveness,  cost,  or  burden  of  the 
restrictions,  must  also  be  considered. 
Thus,  there  is  no  need  to  limit  the 
boundaries  of  the  airport  study  area  so 
long  as  the  area  enooRipasses  the  noise 
contours  required  to  be  developed  for 
noise  exposare  oups  as  specified  in  14 
CFR  part  150. 

For  these  reasons,  the  tipplicant  may 
select  the  airport  noise  study  area. 
However,  that  area  must  include  the 
lowest  noise  contour  required  for  noise 
exposare  maps  as  specified  in  M  CFR 
part  150.  In  addition,  the  rule  now 
requires  measurement  of  sound  levels 
and  noise  exposure  of  individuals  as 
established  in  A|^>endix  A  of  14  CFR 
part  150.  There  is  no  further 
specification  of  noise  study  area  size, 
metrics,  or  noise  measurement  systems 
in  this  subpart,  and  the  use  of 
supplementary  metrics  is  permitted. 

Comments:  Several  commenters 
express  the  view  that  the  proposed  rule 
will  increase  opposition  to  airport 
expansion.  Some  of  these  conunenters 
add  that  the  rule  should  specifically 
state  that  the  FAA  is  not  mandating  that 
airports  expand  their  physical  facilities. 
One  commenter  recommends  that  a 
separate  section  of  the  rule  be  devoted 
to  establishing  restrictions  at  new 
airports. 

Response:  These  comments  focus  on 
the  language  of  the  Act  rather  than  on 
the  proposed  rule.  The  Act  does  not 
mandate  that  airports  expand  th^ir 
existing  physical  facilities.  Moreover, 
the  FAA  does  not  believe  that  this  point 
is  sufficiently  ambiguous  in  the  Act  to 
require  clarification  in  the  rule.  Neither 
does  the  Act  provide  separate 
provisions  for  new  airports,  as  opposed 
to  existing  airports;  therefore,  the  rule 
does  not  go  beyond  the  statutory 
provisions  in  this  regard. 

Comments:  One  commenter  wants 
more  weight  and  protection  given  in  the 
proposed  rule  to  existing  cortditions 
presently  in  effect  at  airports  so  as  not 
to  undo  previous  noise  abatement 
efforts. 

Response:  The  Act  already  provides 
for  "grandfathering**  restrictions  In 
effect  at  the  time  of  the  Act's  passage 
and  for  other  specifically  described 
exemptions,  reflected  in  S  161.7  of  the 


rule.  The  Act  does  not  give  the  FAA  the 
discretion  to  add  to  these  exception*. 

Subpart  B  pertains  to  noise  or  access 
restrictions  on  operations  of  Stage  3 
aircraft  that  are  implemented  pursvant 
to  an  agreement  between  the  airport 
operator  and  all  aircraft  operators  at  the 
airport  affected  by  the  proposed 
restriction. 

Under  the  provisions  of  the  rule,  once 
an  airport  operator  has  obtained  an 
agreement  (in  writing)  of  all  aircraft 
operators  affected  by  the  proposed 
restriction  that  are  serving  the  airport  or 
will  be  within  180  days,  including  new 
entrants  that  respond  to  the  notice,  the 
operator  may  implement  the  restriction. 
Such  restrictions  have  the  same  force 
and  effect  as  Federally  approved 
restrictions  except  that,  for  policy 
reasons,  subpart  B  recognizes  a  limited 
exception  for  new  entrants.  To  afford 
some  protection  to  the  agreement,  the 
rule  provides  that  new  entrants  not 
objecting  to  the  proposed  restriction 
within  the  45-day  comment  period  have 
waived  their  right  to  any  objection 
based  on  lack  of  signature  and  are 
ineligible  to  seek  sanctions  under 
subpart  F  for  two  years. 

The  rule  now  excludes  agreements 
regarding  Stage  2  aircraft  operations 
from  this  subpart.  Similariy,  the  terra 
"voluntary  agreement*'  has  no  meaning 
under  the  Act  and  has  been  deleted. 

The  critical  distinction  under  subpart 
B  as  adopted  is  between  restrictions 
implemented  pursuant  to  agreement  of 
all  aircraft  operators  (under  this 
subpart)  and  other,  ^s  inclusive 
agreements  that  have  no  effect  on  new 
entrants.  The  rule  clarifies  that  airport 
operators  may  continue  to  enter  into 
agreements  with  one  or  more  aircraft 
operators  to  restrict  operations  of  Stage 
2  and  Stage  3  aircraft,  provided  the 
restrictions  in  those  agreements  are  not 
enforced  outside  of  the  agreement's 
parameters.  The  final  regulation 
excludes  these  agreements  from 
coverage  under  subpart  B.  For  these 
agreements,  remedies  are  available 
under  the  Act  and  the  final  regulation 
only  if  an  airport  operator  seeks  to  make 
the  restriction  in  such  an  agreement 
mandatory  outside  of  the  agreement's 
terms.  In  such  a  case,  the  final  rale 
provides  that  an  aircraft  operator  may 
seek  sanctions  under  subpart  F  for  an 
airport  operator's  failure  to  comply  with 
subparts  C  and/or  D. 

Section  161.101    Scope 

This  section  sets  forth  the 
applicability  of  subpart  B.  As  proposed, 
this  section  would  require  agreement  by 
all  affected  aircraft  operators  at  the 
airport  and  affected  new  entrants  that 
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have  applied  to  serve  at  the  airport 
within  180  days  of|the  agreement's 
effective  date. 

In  the  NPRM.  th^  FAA  requested 
comments  on  whether  the  proposed 
requirement  of  agileement  by  aircraft 
operators  serving  i  he  airport  or 
intending  to  do  so  within  180  days  is 
reasonable  in  lighl  of  the  statutory 
reference  to  "all  ai  rcraft  operators." 
Also  posed  in  the  JPRM  were  the 
following  questions:  What  recourse,  if 
any,  should  be  avc  ilable  to  an  aircraft 
operator  not  covered  by  the  180-day 
new  entrant  limita;ion?  If  an  aircraft 
operator  wants  to  nitiate  service  some 
months  or  years  alter  the  agreement  has 
gone  into  effect,  to  what  extent  may  it 
appropriately  be  barred  by  the  terms  of 
the  agreement?  Shpuld  the  FAA  treat  an 
agreed-to  restriction  on  a  new  entrant  as 
a  subpart  C  or  sub  }art  D  restriction, 
which  would  then  ae  subject  to  FAA 
approval  with  res(  ect  to  the  new 
entrant?  Should  it  matter  whether  the 
new  entrant  was  ill  existence  at  the  time 
the  original  agreen  tent  was  announced? 
Would  other remelies  be  sufficient  to 
protect  the  interes  s  of  new  entrants 
against  exclusionary  agreements?  Is  it 
appropriate  to  allow  agreements  to 
cover  Stage  2  operations  as  well  as 
is  there  a  nhed  to 
|ic  analysis  and  180 
ge  2  restrictions,  as 
contemplated  by  tbe  Act,  if  the  airport 
operator  and  the  affected  aircraft 
operators  can  agrae? 

Comments:  Some  commenters, 
including  AOCI  arid  AAAE,  advise  that 
new  entrants  will  nave  already 
contacted  the  airport  within  sufficient 
time  to  be  considered  for  participation 
in  the  agreement  process.  Conversely, 
The  Massachusetts  towns  of  Bedford. 
Concord,  Lexington,  and  Lincoln  suggest 
that  only  existing  i  ircraft  operators  be 
required  to  agree.  The  UPS  contends 
that  an  agreement  would  be  good  for 
those  who  are  "in'j  as  opposed  to  those 
Maryland  Aviation 
lests  an  alternative 
ce  with  notice 
e  potential  new 
try  organizations 
would  preregister  With  the  airport  for 
receipt  of  restricti(  in  proposals. 

A  number  of  coi  iments  address  the 
deflnition  of  "all  a  rcraft  operators." 
Comments  from  communities  and 
airport  operator  associations  generally 
endorse  a  narrow  jeftnition  of 
agreement  particif  ants,  as  do  air  freight 
carriers  to  some  e:  :tent.  Commenters 
fear  empowering  t  lose  aircraft 
operators  not  immediately  affected  by 
the  proposed  restr  ctions  with  the  ability 
to  frustrate  an  expeditious  agreement. 


Stage  3  operation: 
require  an  econo 
days"  notice  on  St 


who  are  "out."  Th 
Administration  sui 
method  of  compli 
requirements,  wh 
entrants  and  indu 


Air  freight  carriers'  comments  argue  for 
a  limited  expansion  of  the  proposed 
defmition  of  "affected  aircraft 
operators,"  stating  that  FAA  exceeded 
the  Act  in  its  inclusion — and  narrow 
defmition^of  "new  entrants."  They 
further  note  that  the  new  entrant 
category  should  not  be  limited  to  those 
expressing  a  desire  to  serve  an  airport 
within  a  certain  number  of  days. 

Response:  Subpart  B  implements  the 
section  of  the  Act  which  provides  that 
"no  airport  noise  or  access  restriction  on 
the  operation  of  a  Stage  3  aircraft  *  *  * 
shall  be  effective  unless  it  has  been 
agreed  to  by  the  airport  proprietor  and 
all  aircraft  operators  or  has  been 
submitted  to  and  approved  by  the 
Secretary*  *  *"  (section  9304(b)(5)). 
The  FAA  concludes  that  the  purpose  of 
the  Act  was  not  to  exempt  agreements 
from  Federal  oversight,  but  rather  to 
establish  a  procedure  by  which  an 
airport  operator  may  establish  a 
restriction  on  operations  of  Stage  3 
aircraft  pursuant  to  an  agreement  with 
all  aircraft  operators  at  the  airport  that 
is,  to  the  extent  practicable,  as  effective 
as  a  Federally  approved  retriction.  The 
FAA  interprets  the  Act  to  authorize 
agreements  that,  once  implemented, 
have  largely  the  same  force  and  effect 
as  a  Federally  approved  restriction.  As 
adopted,  subpart  B  provides  an 
alternative  procedure  for  the  airport 
operator  to  establish  a  Stage  3 
restriction  having  such  force  and  effect. 
The  term  "voluntary  agreement"  is  no 
longer  meaningful  under  this 
interpretation,  and  is  deleted  from  the 
final  rule.  The  critical  distinction  under 
subpart  B  is  between  restrictions 
implemented  pursuant  to  agreement  of 
all  affected  aircraft  operators  (under 
subpart  B)  and  other,  less  sweeping 
agreements  that  do  not  affect  new 
entrants. 

As  proposed  and  adopted,  subpart  B 
allows  an  airport  operator  that  obtains 
the  signature  of  all  aircraft  operators 
affected  by  the  restriction  and  new 
entrants  planning  to  serve  the  airport  in 
the  near  future  to  implement  a 
restriction  after  providing  proper  notice 
and  a  minimum  45-day  comment  period. 
Compliance  with  the  detailed  analysis 
and  other  Federal  approval 
requirements  under  subpart  D  is  not 
required. 

Implementation  of  restrictions  on 
Stage  3  aircraft  operations  by  agreement 
provides  a  simpler,  streamlined  process 
for  the  airport  and  airlines  to  reduce 
aircraft-generated  noise  on  surrounding 
communities  voluntarily.  By  limiting  the 
process  requirements,  reducing 
attendant  costs,  and  minimizing  the 
involvement  of  the  Federal  government. 


the  FAA  views  subpart  B  as 
advantageous  to  all  concerned. 

In  addition,  the  final  rule  provides 
that  a  restriction  cannot  be  implemented 
by  agreement  under  this  part  unless  all 
affected  carriers  currently  operating  at 
the  airport,  and  all  affected  new 
entrants  that  have  applied  to  serve  at 
the  airport  within  180  days  of  the 
effective  date  of  the  proposed  restriction 
and  have  responded  to  the  notice,  agree 
to  the  restriction.  The  requirement  for  a 
signed,  written  agreement  is  retained  to 
clarify  the  scope  of  the  subpart,  although 
it  is  also  set  forih  in  §  161.107(a).  The 
restriction  cannot  be  applied  to  any 
entity,  including  those  that  have  signed 
the  agreement,  unless  all  affected 
parties  sign  the  agreement,  with  the 
exception  of  new  entrants  (discussed  in 
§  161.105  below). 

Minimal  Federal  involvement  is 
appropriate  with  respect  to  restrictions 
implemented  by  agreement.  Attempts  by 
airport  operators  to  force  the  terms  of  an 
agreement  on  parties  that  have  not 
evidenced  their  consent  by  signature 
(other  than  on  new  entrants  failing  to 
object  after  notice,  as  explained  below) 
transforms  the  agreement  into  a 
mandatory  restriction,  and  therefore 
subject  to  the  requirements  of  subpart  D 
of  this  part. 

Few  comments  were  received  in 
response  to  the  series  of  questions  as  to 
agreements  for  Stage  2  restrictions  and 
the  need  for  analysis  and  notice. 
However,  because  the  Act  specifically 
provides  that  "no  airport  noise  or  access 
restriction  on  the  operation  of  a  Stage  3 
aircraft  *  *  *  shall  be  effective  unless  it 
has  been  agreed  to  by  the  airport 
proprietor  and  all  aircraft  operators  or 
has  been  submitted  to  and  approved  by 
the  Secretary  *  *  *"  (section  9304(b)(5)). 
the  FAA  has  excluded  Stage  2 
restrictions  from  the  coverage  of  subpart 
B.  Given  the  absence  of  express 
authorization  in  the  Act  to  establish  a 
parallel  procedure  for  agreements 
regarding  Stage  2  aircraft  restrictions, 
the  FAA  concludes  that  the  rule  will  not 
encompass  Stage  2  aircraft  restrictions 
in  such  agreements. 

As  stated  in  §  161.101(d),  however, 
this  subpart  does  not  limit  the  existing 
right  of  an  airport  operator  to  enter  into 
an  agreement  with  one  or  more  Stage  2 
or  Stage  3  aircraft  operators  regarding 
their  operations  as  long  as  the 
restriction  is  not  enforced  against 
aircraft  operators  not  party  to  the 
agreement.  This  is  consistent  with  the 
Act,  which  provides  that  rights  under 
existing  law  are  retained  except  to  the 
extent  required  by  the  application  of  the 
provisions  of  section  9304(h).  Because 
the  Act  does  not  require  the  elimination. 
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invalidation,  or  preemption  of  existing 
law  regarding  agreed-to  restrictions,  the 
FAA  concludes  that  the  Act  intended  to 
allow  airport  operators  and  aircraft 
operators  to  continue  to  enter  into 
agreements  restricting  the  operations  of 
Stage  2  and  Stage  3  aircraft. 

As  the  Act  was  not  intended  to 
disturb  or  interfere  with  these  less 
sweeping  agreements,  subpart  B 
provides  that  such  an  agreement  is  not 
covered  by  this  subpart.  However,  an 
aircraft  operator  may  apply  for 
sanctions  pursuant  to  subpart  F  for 
restrictions  the  airport  operator  seeks  to 
impose  that  exceed  the  agreed-to 
limitations.  Furthermore,  an  airport 
operator  cannot  establish  and  apply  a 
Stage  2  restriction  that  is  not  included  in 
an  agreement  with  the  affected  aircraft 
operator(s)  unless  the  requirements  of 
subpart  C  of  this  part  have  been 
satisfied. 

One  commenter  requests  that  aircraft 
weighing  less  than  75,000  pounds  be 
exempted  from  restrictions  implemented 
by  agreement.  Applicability  of  the  rule 
to  these  aircraft  is  discusssd  above 
under  the  general  issue  'Treatment  of 
Aircraft  Weighing  Less  Than  75,000 
Pounds."  No  operator  of  any  aircraft, 
including  those  less  than  75,000  pounds, 
may  be  compelled  to  sign  an  agreement. 

Section  161. 103    Notice  of  the  Proposed 
Restriction 

As  proposed,  this  section  established 
published  and  direct  notice 
requirements  for  restrictions  contained 
in  agreements.  It  also  set  forth  the 
information  that  must  be  contained  in 
each  notice,  as  well  as  a  45-day  period 
for  new  entrants  to  apply  for  inclusion 
in  the  agreement. 

The  FAA  requested  comments  on  the 
following  specific  questions  regarding 
notice:  Are  the  notice  requirements 
proposed  for  agreements  reasonable? 
Although  the  Act  does  not  expressly 
require  the  form  of  notice  proposed, 
should  this  rulemaking  require  it?  If 
published  and  direct  notification  should 
be  mandatory,  can  the  requirements  be 
made  less  burdensome?  Would 
publication  alone  be  sufficient  notice?  Is 
45  days  reasonable  for  reply  to 
published  notices?  Is  it  reasonable  to 
require  that  the  FAA  be  notified  of  the 
implementation  and  termination  of 
agreements? 

Comments:  Many  commenters  believe 
that  the  notice  requirements  proposed 
throughout  the  rule  are  excessive. 
Commenters  such  as  the  City  of  Long 
Beach.  AOCI  and  AAAE,  and 
Massachusetts  towns  of  Bedford, 
Concord,  Lexington,  and  Lincoln  And 
that  direct  notice  is  repetitive,  because 
parties  to  the  agreement  will  already 


know  about  it.  Conversely,  the  Air 
Freight  Association  requests  that 
additional  direct  notice  be  provided  to 
general  corporate  headquarters  to 
ensure  that  the  chief  executives  are 
notified.  Some  commenters  suggest  that 
publication  of  notice  in  local  papers  of 
general  circulation  and  notice  to  the 
FAA  is  sufficient.  A  ftw  commenters 
recommend  that  the  FAA-publish  notice 
of  a  proposed  restriction  in  the  Federal 
Register  instead  of  the  requirement  to 
notify  certain  Federal,  state,  and  local 
government  agencies.  Other 
commenters.  such  as  CLASS,  believe 
that  it  will  be  difTicult  to  identify  those 
known  to  be  interested  in  serving  the 
airport  that  are  expected  to  be  affected, 
and  that  notice  in  national  newspapers 
and  trade  publications  will  be  costly 
and  repetitive.  Other  commenters, 
including  Wayne  County,  Michigan;:  the 
Airports  Commission  of  the  City  and 
County  of  San  Francisco;  and  the  towns 
of  Bedford.  Concord.  Lexington,  and 
Lincoln.  Massachusetts,  suggest  that  any 
published  notice  be  simply  a  brief  notice 
identifying  a  contact  for  further 
information. 

Other  commenters.  including  the  Air 
Freight  Association  and  ALP  A.  are 
satisfied  with  the  requirements.  The  Port 
of  Seattle  and  SAFE  request  that  FAA 
require  notice  to  local  citizens  and 
citizens'  groups.  Airborne  Express 
requests  that  the  FAA  publish  notice  in 
the  Federal  Register  in  addition  to  the 
notice  requirements  in  the  NPRM. 

Response:  FAA  established  subpart  B 
in  response  to  the  Act's  reference  to 
restrictions  on  Stage  3  aircraft  operators 
agreed  to  by  the  airport  operator  and  all 
aircraft  operators.  FAA  has  spent 
considerable  time  evaluating  subpart  B 
in  light  of  comments  received,  and  is  of 
the  opinion  that  notice  requirements, 
particularly  for  new  entrants,  remain 
extremely  important  because  this 
subpart  prohibits,  for  two  years,  the 
implementation  of  sanctions  for 
restrictions  that  are  enforced  against  a 
new  entrant  that  failed  to  object  to  the 
proposed  restriction.  The  Act  requires 
that  adequate  public  notice  and 
comment  opportunity  be  provided  for 
restrictions  covered  by  this  part. 
However,  the  FAA  has  substantially 
modified  the  notice  requirements  of 
subpart  B  in  an  effort  to  reduce  the 
burden  of  compliance  for  airport 
operators. 

Requirements  for  notice  publication  in 
a  newspaper  with  national  circulation 
and  in  aviation  trade  publications  have 
been  deleted  from  the  rule.  The  rule 
includes  a  new  requirement  that  FAA 
provide  national  notice  by  publishing  a 
brief  announcement  of  the  proposed 
agreement  on  restrictions  in  the  Federal 


Register.  Although  this  process  should 
ensure  wide  notice  to  all  interested 
parties,  airport  operators  continue  to  be 
required  to  publish  a  notice  in  an 
areawide  newspaper(s]  of  general 
circulation.  Further,  a  requirement  has 
been  added  to  post  a  notice  of  the 
restriction  in  a  prominent  location  at  the 
airport. 

The  NPRM  proposed  notice  to  aircraft 
operators  serving  the  airport  and 
aircraft  operators  known  to  be 
interested  in  serving  the  airport  that 
were  expected  to  be  affected  by  the 
restriction.  The  final  rule  retains  the 
requirement  to  notify  potential  new 
entrants  that  are  known  to  be  interested 
in  serving  the  airport.  The  FAA  finds 
that  this  requirement  is  not  vague  and 
should  not  be  difficult  for  airports  to. 
implement.  In  addition,  rather  than 
requiring  notice  to  all  operators  serving 
the  airport,  the  rule  now  specifies  those 
parties  that  must  be  notified.  They 
include  aircraft  operators  providing 
scheduled  passenger  or  cargo  service  at 
the  airport,  operators  of  aircraft  based 
at  the  airport,  and  aircraft  operators 
known  to  be  routinely  providing 
nonscheduled  service.  The  rule  also 
requires  that  the  airport  operator 
contact  other  parties  that  may  be 
interested  in  the  agreement,  such  as 
community  and  business  groups, 
agencies  with  land-use  control 
jurisdiction  in  the  vicinity  of  the  airport, 
and  fixed-base  operators  and  airport 
tenants.  The  requirement  to  contact  all 
government  agencies  with  facilities  in 
the  vicinity  of  the  airport  is  deleted. 

Section  161.105    Requirements  for  New 
Entrants 

This  is  a  new  section  in  the  final  rule. 
Th^  proposed  rule  assumed  that 
agreements  entered  into  under  the  Act 
would  a^ect  new  entrants  to  some 
unspecified  degree  and  included 
provisions  to  protect  potential  new 
entrants.  The  preamble  posed  questions 
about  what  recourse  new  entrants 
should  have  with  respect  to  an 
agreement  authorized  under  subpart  B. 
Upon  consideration  of  the  comments 
received,  the  FAA  has  substantially 
clarified  the  rule's  treatment  of  new 
entrants.  The  FAA  has  determined  that, 
while  protection  should  be  afforded  new 
entrants  planning  to  start  service  in  180 
days,  protections  provided  in  this 
subpart  should  not  effectively  prevent 
an  agreed-to  restriction  from  being 
implemented  once  the  notice  and 
comment  period  has  been  provided. 

In  the  final  rule  new  entrants,  defined 
as  aircraft  operators  that  plan  to  start 
service  within  180  days  of  the  proposed 
implementation  date  of  the  agreement. 


48676       Federal  kegi&ter  /  Vol.  56.  No.  186  /Wednesday.  September  25. 1991  /  Rules  and  Regulations 


'  entrant  to 
Sng  no  objection,  an 
I  proceed  to 

jn  agreed  to  by  all 


must  contact  the  airport  and  indicate 
whether  they  agree  qr  object  to  the 
restriction.  If  the  ne\4r  entrant  responds 
and  objects,  the  airport  operator  cannot 
implement  a  restriction  based  on  an 
agreement  under  subpart  B.  However, 
after  providing  the  r^uisite  notice  and 
opportunity  for  a  nei 
comment,  and  receiv 
airport  operator  may 
implement  a  restrictl 
affected  aircraft  operators.  Aircraft 
operators  not  8ervin|  the  airport  and 
without  plans  to  serte  the  airport  in  the 
near  future,  or  that  fail  to  object  to  the 
proposed  restrictionJ  will  not  be  able  to 
prevent  the  estabUsnment  of  a 
restriction.  Agreemefit  of  new  entrants 
that  do  not  respond  jo  the  notice  is  not 
required,  and  their  failure  to  respond 
renders  their  signatiU'es  unnecessary. 
Based  upon  their  laoc  of  signature,  such 
new  entrants  are  deemed  to  have 
waived,  for  two  yea^s  following 
implementation  of  tl^e  agreement,  their 
right  to  claim  that  thjey  did  not  consent 
to  the  agreement.  Siich  entities  are  also 
ineligible  for  two  years  to  apply  for 
sanctions  under  subpart  F  on  the  ground 
that  they  have  not  sfened  the  agreement. 
The  two-year  peribd  strikes  the  proper 
balance  between  several  competing 
interests.  On  the  ont  hand,  there  is  the 
interest  of  a  new  entrant  in  immediately 
overturning  the  restiiction.  Particularly 
the  new  entrant  thai  in  good  faith,  did 
not  object  to  a  propased  restriction 
either  because  it  could  not  foresee  how 
circumstances  would  change,  or  because 
the  new  entrant  did  inot  exist  at  the  time 
of  the  proposed  resrt-iction.  On  the  other 
hand,  there  are  the  kiterests  of  the 
airport  operator,  air  ::raft  operators  at 
the  airport,  and  the  immunity  in 
stability  and  an  oppiortunity  to  enjoy  the 
benefits  of  the  agread-to  restriction. 

Section  161.107    Iir  olementation  of  the 
Restriction 

Proposed  as  S  1S1  -105  in  the  NPRM, 
this  section  require(|  agreement  by  all 
affected  aircraft  operators  for 
implementation  of  ^  restriction.  It  also 
stipulated  notice  to  llhe  FAA  of  the 
agreement,  and  submission  to  the  FAA 
of  evidence  of  notics,  as  well  as  a  copy 
of  the  written,  signad  agreement. 

The  FAA  requested  comments  on 
whether  the  proposed  requirement  for  a 
written  and  signed  agreement  was 
reasonable. 

Comments:  DadelCounty  Aviation 
Department  comments  that  agreements 
of  a  minor  nature  need  not  be  in  writing. 
The  Port  of  Seattle  asserts  that  written 
and  signed  agreemants  could  delay  the 
agreement  process.'other  commenters, 
including  Mr.  Thomias  Murray.  ALPA, 
the  Air  Freight  As»>dation,  and  the 


Maryland  Aviation  Administration, 
maintain  that  written  and  signed 
agreements  are  essential  to  avoid 
misunderstandings. 

Response.  Section  161.107  retains  the 
requirement  for  a  written  and  signed 
agreement.  Also  retained  is  the 
proposed  requirement  for  notice  to  FAA 
that  the  restriction  has  been 
implemented,  including  a  copy  of  the 
signed  agreement  and  evidence  of 
compliance  with  the  notice  and 
comment  requirements  under  §  161.103. 
The  requirement  to  include  in  the  notice 
"evidence  of  the  agreement"  has  been 
deleted  as  urmecessary.  The 
requirement  for  written  and  signed 
agreements  in  this  section  (also  set  forth 
now  in  S  161.101(b))  is  needed  to  ensure 
that  the  terms  of  the  agreement  will  be 
clear,  not  only  to  the  parties,  but  to  the 
FAA  as  well.  Written,  signed 
agreements  will  facilitate  consideration 
of  requests  for  sanctions  for  alleged 
noncompliance  with  the  requirements  of 
subpart  D.  Written,  signed  agreements 
can  also  be  useful  to  the  FAA  should  a 
reevaluation  be  warranted  at  some 
future  date. 

Section  161.109    Notice  of  Termination 
of  a  Restriction  Pursuant  to  an 
Agreement 

Formerly  §  161.107.  this  section  was 
slightly  modified  to  focus  on  restrictions 
pursuant  to  an  agreement.  It  requires 
that  the  airport  operator  must  inform  the 
FAA  when  a  restriction  is  terminated. 
Termination  of  a  restriction  may  be  a 
result  of  the  terms  of  expiration 
contained  in  the  restriction  or  by  mutual 
consent.  Any  continuation  of  a 
restriction  after  it  has  been  terminated 
by  the  terms  of  the  agreement  would 
require  compliance  with  subpart  D. 
unless  it  is  implemented  by  a  new 
agreement 

Section  161.111    A  vailability  of  Data 
and  Comments  on  a  Restriction 
Implemented  Pursuant  to  an  Agreement 

This  is  a  new  section  that  was  not 
contained  in  the  proposed  rule.  It  adds  a 
new  requirement  that  the  airport 
operator  retain  all  relevant  supporting 
data  and  comments  received  regarding  a 
restriction  implemented  by  agreement 
for  as  long  as  the  restriction  is  in  effect. 
It  also  mandates  that  the  airport 
operator  make  this  information 
available  for  inspection  upon  request  by 
the  FAA  or  an  aircraft  operator  whose 
request  for  reevaluation  was  deemed 
justified  by  the  FAA. 

This  additional  section  is  responsive 
to  commenters'  concerns  that  necessary 
data  and  information  from  the  initiation 
of  the  agreed-to  restriction  will  later  be 
unavailable  when  reevaluation  of  an 


agreed-to  Stage  3- aircraft  operation 
restriction  is  pending. 

Section  161.113    Effect  of  Agreements: 
Limitation  on  Reevaluation  Restrictions 

A  new  section  has  been  added  to  the 
rule  to  clarify  that  a  restriction 
implemented  pusuant  to  subpart  B  has 
the  same  force  and  effect  as  a  restriction 
implemented  in  accordance  with 
subpart  D,  except  as  otherwise 
specifically  provided  in  subpart  B.  This' 
section  also  clarifies  the  recourse 
available  to  dissatisfied  aircraft 
operators  that  have  agreed  to  a 
restriction  under  this  subpart.  The  FAA 
generally  will  not  accept  requests  for 
reevaluation  under  subpart  E  of 
restrictions  agreed  to  under  subpart  B 
for  a  period  of  two  years  following 
implementation,  but  exceptions  may  be 
made  on  a  case-by-case  basis.  This 
waiting  period  is  based  on  the 
provisions  of  the  Act  (section  9304(f)). 

Subpart  C  pertains  to  notice  and 
review  of  proposed  restrictions  on  Stage 
2  aircraft  operations.  The  Act  permits 
airport  operators  to  impose  restrictions 
on  Stage  2  aircraft  operations,  subject  to 
two  conditions. 

First,  the  airport  operator  must 
prepare  an  analysis  of  the  anticipated 
costs  and  benfits  of  the  proposed 
restriction. 

Second,  the  operator  must  provide 
notice  of  the  proposed  restriction, 
together  with  its  analysis,  at  least  180 
days  before  the  effective  date. 
Interested  parties  would  then  have  an 
opportunity  to  comment.  The  statute 
requires  the  analysis  to  include:  (1) 
Anticipated  or  actual  costs  and  benefits 
of  the  existing  or  proposed  noise  or 
access  restriction;  (2)  a  description  of 
alternative  restrictions  on  aircraft;  and 
(3)  a  description  of  the  alternative 
measures  considered  that  do  not  involve 
aircraft  restrictions,  along  with  a 
comparison  of  the  costs  and  benefits  of 
such  alternative  measures  to  the  costs 
and  benefits  of  the  proposed  noise  or 
access  restriction.  The  Act  applies  to 
Stage  2  restrictions  proposed  after 
October  1, 1990. 

Further,  the  Act  maintains  the 
discretion  and  pre-existing  authority  of 
airport  operators  (and  limitations 
thereon)  to  restrict  this  operation  of 
Stage  2  aircraft.  Airport  operators  are 
not  required  to  obtain  approval  by  the 
FAA  of  a  restriction  imposed  on  Stage  2 
aircraft  operations.  However,  the  Act 
also  directs  the  Secretary  to  determine 
the  applicability  of  these  requirements 
to  operators  of  Stage  2  aircraft  weighing 
less  than  75.000  pounds. 

The  statutory  requirement  for  review 
of  restrictions  on  Stage  2  aircraft 
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operations  does  not  apply  to  those 
exempted  by  the  Act.  The  Act 
specifically  exempts  amendments  to 
existing  restrictions  on  Stage  2  aircraft 
operations  that  do  not  reduce  or  limit 
aircraft  operations  or  affect  aircraft 
safety. 

In  implementing  the  statutory 
requirement  for  analysis,  notice,  and 
comment,  FAA  attempted  to  limit  the 
burden  of  requirements  while  still 
ensuring  that  adequate  information  is 
available  to  provide  a  clear 
understanding  of  the  proposed 
restriction  and  its  effects. 

Section  161.201    Scope 

The  proposed  rule  applied  the 
requirements  of  this  subpart  to  noise 
and  access  restrictions  on  the  operation 
of  Stage  2  aircraft  proposed  after 
October  1, 1990,  and  amendments  to 
existing  restrictions  on  Stage  2  aircraft  if 
the  amendment  became  effective  after 
November  5. 1990.  It  did  not  apply  to 
restrictionaj)n  Stage  2  aircraft 
operations  specifically  exempted  in 
§  161.7. 

The  rule  has  been  revised  to  apply  the 
requirements  of  the  subpart  to 
amendments  if  they  "are  proposed  after 
October  1, 1990,"  rather  than  if  they 
"become  effective  after  November  5, 
1990."  The  Act  cleariy  states  that 
required  notice  and  analysis  of 
restrictions  on  Stage  2  aircraft 
operations  apply  only  to  those  proposed 
after  October  1, 1990.  Thus,  this  would 
also  apply  to  amendments. 

Section  161.203    Notice  of  Proposed 
Restrictions 

The  proposed  rule  requirements  for 
notice  for  restrictions  on  Stage  2  aircraft 
operations  included  publication  in  a 
newspaper  with  national  circulation;  in 
a  newspaper  of  general  circulation;  and 
in  aviation  trade  publications.  The 
airport  operator  would  have  been 
required  to  notify,  in  writing,  aircraft 
operators  serving  the  airport;  those 
interested  in  serving  the  airport;  the 
FAA;  and  each  Federal,  state  and  local 
agency  with  facilities  or  land-use  control 
jurisdiction  within  the  airport  noise 
study  area.  As  proposed,  the  notice  was 
required  to  include  a  description  of  the 
restriction,  discussion  of  the  need  for 
that  restriction,  identification  of  aircraft 
expected  to  be  affected,  and  an  analysis 
of  the  proposed  restriction  or 
announcement  of  its  availability. 

Comments:  Comments  from  air 
carriers  typically  support  the  notice 
requirements  or  recommend  stricter 
requirements,  whereas  airports  typically 
assert  that  the  requirements  are  too 
costly  and  burdensome. 


In  general,  airports  and  noise  groups 
are  of  the  opinion  that  the  proposed 
notice  requirements  far  exceed  the 
requirements  of  the  Act.  They  note  that 
the  Act  requires  only  publication  and 
they  do  not  support  direct  notice, 
arguing  that  it  would  be  too  costly  and 
difficult  to  determine  whom  to  notify. 
The  NAWG,  for  example,  supports 
publication  of  notice  only  in  an 
areawide  newspaper  of  general 
circulation.  They  state  that  the 
requirement  to  directly  notify  aircraft 
operators  known  to  be  interested  in 
serving  the  airport  is  too  vague  to 
enforce.  A  number  of  airports  comment 
that  they  should  be  allowed  to  follow 
their  normal  local  notice  procedures, 
and  that  the  FAA  should  take  more 
responsibihty  for  national  notice. 
Organizations  such  88  the  Air  Freight 
Association,  Airborne  Express.  Florida 
West  Airlines,  McDonnell  Douglas,  and 
AIA  recommend  that  the  FAA  provide 
notice  of  Stage  2  restrictions  in  the 
Federal  Register,  as  is  proposed  for 
Stage  3  restrictions. 

Air  carriers  either  support  the 
proposed  notice  requirements  or 
maintain  that  they  should  be  more 
stringent.  Some  would  require  that 
notice  be  given  directly  to  the  president 
of  each  aircraft  operator  serving  the 
airport.  The  ALPA  comments  that  the 
notice  requirements  in  the  proposed  rule 
are  reasonable  and  necessary.  The 
SAFE  argues  publication  alone  is  not 
adequate  and  that  direct  notice  is    ■ 
necessary. 

Airborne  Express  maintains  that  the 
rule  does  not  affirmatively  mandate  that 
airports  provide  a  minimum  45-day 
comment  period,  and  recommends  that  a 
minimum  60-day  comment  period  be 
mandated.  On  the  other  hand. 
Westchester  County,  New  York,  claims 
that  the  time  period  for  notice  and 
comment  is  too  lengthy.  Northwest 
Airlines  is  concerned  that  there  are  no 
assurances  that  airports  will  consider 
views  received  during  the  notice  and 
comment  period. 

Response:  As  a  result  of  the 
comments,  the  notice  requirement  for 
Stage  2  restrictions  in  the  rule  have  been 
modified.  A  number  of  changes  have 
been  made  to  the  rule  to  reduce 
unnecessary  burdens  on  those  proposing 
restrictions,  while  providing  the  same 
level  of  notice  proposed  in  the  NFRM. 
The  FAA  agrees  with  a  number  of 
commenters  that  direct  notice  is 
essential,  but  finds  that  some  of  the 
costly  publication  requirements  can  be 
reduced  without  adversely  affecting 
awareness  of  the  proposed  restrictions. 
The  FAA  does  not  agree  with 
commenters  that  would  allow  airports  to 
apply  local  notice  procedures,  because 


these  varied  procedures  would  not 
ensure  provision  of  complete  and 
consistent  information  to  affected  or 
interested  parties. 

In  the  rule,  requirements  for 
publication  in  a  newspaper  with 
national  circulation  and  in  aviation 
trade  publications  have  been  deleted. 
The  FAA  will  provide  national  notice  by 
publishing  a  brief  announcement  of 
proposed  restrictions  on  Stage  2  aircraft 
operations  in  the  Federal  Register.  This 
should  ensure  wide  notification. 

Airport  operators  are  still  required  to 
publish  a  notice  in  an  areawide 
newspaper  of  general  circulation,  but 
circulation  of  the  newspaper  or 
newspapers  must  cover  all  land-use 
planning  jurisdictions  included  in  the 
airport  noise  study  area.  In  addition, 
airports  will  be  required  to  post  a  notice 
of  proposed  restrictions  in  the  airport  in 
a  prominent  location  accessible  to 
airport  users  and  the  public.  This 
requirement  will  provide  an  additional 
local  source  of  information  and  will  be 
of  minimal  cost  to  the  airport.  The  rule 
also  includes  a  requirement  to  directly 
notify  community  groups  and  business 
organizations  in  the  affected  area 
known  to  be  interested  in  noise 
restrictions,  as  well  as  fixed-base 
operators  and  other  airport  tenants 
whose  operations  would  normally  be 
affected  by  the  restriction. 

The  requirement  to  directly  notify 
Federal,  state,  and  local  agencies  has 
been  limited  to  those  with  land-use  , 

control  jurisdiction  within  the  airport 
noise  study  area,  deleting  the 
requirement  to  notify  all  agencies  with 
facilities  within  that  area.  This  revision 
further  limits  the  burden  of  notification 
while  still  ensuring  that  agencies  with 
jurisdiction  in  the  airport  noise  study 
area  are  notified. 

The  requirement  to  notify  carriers  has 
been  changed.  The  NPRM  proposed 
notification  of  aircraft  operators  serving 
the  airport  and  aircraft  operators  known 
to  be  interested  in  serving  the  airport 
that  were  expected  to  be  affected  by  the 
restrictions.  The  rule  retains  the 
requirement  to  notify  potential  new 
entrants.  The  FAA  does  not  believe  that 
this  requirement  is  vague,  and  does  not 
expect  it  to  present  any  implementation 
difficulties  to  airports.  In  addition, 
rather  than  requiring  notification  of  all 
operators  serving  the  airport,  the  rule 
now  specifies  those  parties  that  should 
.   be  notified.  They  include  aircraft 
operators  providing  scheduled 
passenger  or  cargo  service  at  the  airport, 
operators  of  aircraft  based  at  the 
airport,  and  aircraft  operators  known  to 
be  routinely  providing  nonscheduled 
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serv'ice  at  the  airport  that  may  be 
a^ected  by  the  proopsed  restriction. 

The  FAA  has  retained  the  requirement 
of  a  minimum  45-day  comment  period  as 
this  is  an  affirmativ^  obligation  for 
airports  to  receive  comments.  The 
requirement  is  only  a  minimum. 
however,  and  airpo^s  would  be  free  to 
allow  for  receipt  of  ^mments  for  60 
days  or  longer.  The  hnal  rule  does  not 
impose  a  speciHc  diity  on  airports  to 
consider  views  received  during  the 
comment  period.  Thje  Act  only  requires 
that  airports  provide  for  notice  and 


lot  mandate  an 
jonse  to,  the 
airports  will 
^f  commenlers.  and 
»r  these 


comment,  and  does  i 

evaluation  of.  or  res 

comments.  Howeve^ 

consider  the  views  < 

the  FAA  will  consic 

commenters'  opinions  in  determining 

whether  to  considert action  against  a 

restriction  that  is  alleged  to  be 

unreasonable,  an  urdue  burden,  or 

discriminatory. 

There  are  no  charges  to  the 
information  required  to  be  included  in 
the  notice.  These  information 
requirements  are  m»iimal  and  necessary 
so  that  intere!>ied  parties  are  able  to 
fully  understand  th^  proposed 
restriction. 


juired  Analysis  of 
( and  Alternatives 


Section  161^05 
Proposed  Restrict ioi 

With  respect  to  iriplementing  the 
statutory  requirement  for  analysis  of  the 
proposed  restriction  the  proposed  rule 
reiterated  the  language  in  the  Act 
requiring  analysis  of  anticipated  or 
actual  costs  and  beaefits,  description  of 
alternative  restrictions,  and  a 
description  and  cosj/benefit  comparison 
of  the  alternative  ndnaircraft  measures 
considered.  It  furthar  proposed  to 
require  that  the  analyses  be  conducted 
in  accordance  with  generally  accepted 
economic  analysis  r  lethods  and  reflect 
current  airline  indu!  try  practice.  As 
proposed,  noise  me)  surement  systems 
and  the  identificaticn  of  the  airport 
noise  study  area  wc  uld  conform  to  the 
requirements  of  14  CFR  part  150.  Notice 
91-a  further  proposftd  that  the  airport 
operator  specify  thq  methods  used  to 


nefits  so  that 
able  to  conduct  an 


nalysis  required  by 
rule  referenced 


analy2e  costs  and 
interested  parties  a 
informed  review. 

In  addition  to  the 
the  Act.  the  propoi 
the  information  for  Analysis  of 
restrictions  on  Stag(!  3  operations  as 
providing  useful  ele  nents  of  an 
adequate  analysis  fpr  a  proposed 
restriction  on  Stage  2  aircraft 
operations.  The  airport  operator  would 


be  given  discretion 


n  applying  this 


guidance  to  its  spec  fic  restriction 
liecause  each  proposed  restriction  may 
wqiiirfe  a  unique  ap  troach  to  properly 


estimate  its  effect  The  FAA  sought 
comment  on  specifying  in  the  rule 
detailed  analysis  requirements  for 
restrictions  on  Stage  2  aircraft 
operations,  similar  to  those  required  for 
restrictions  on  Stage  3  aircraft 
operations,  and  the  desirability  of 
suggesting  analysis  standards. 
Alternatively,  the  NPRM  sought 
comment  on  whether  optional  detailed 
analysis  requirements  should  be 
described  in  an  advisory  circular.  The 
FAA  also  queried  whether,  beyond  the 
requirements  of  the  statute,  any  specific 
analysis  should  be  required  or 
encouraged  in  the  Hnal  rule? 

Because  the  types  of  restrictions  may 
vary  considerably,  and  it  may  be 
difficult  to  adequately  apply  all  the 
analysis  requirements  to  various 
specific  situations.  FAA  also  sought 
comments  on  whether  the  analysis 
required  for  restrictions  on  Stage  2 
aircraft  operations  should  vary  with 
either  type  of  airport  or  type  of 
restriction  and.  if  so.  what  should  be  the 
basis  for  differentiating  analysis 
requirements. 

Finally,  the  FAA  invited  the  public  to 
specifically  comment  on  whether  the 
airport  proposing  a  restriction  on  Stage  2 
aircraft  operations  should  be  required  to 
explain  explicitly  why  the  restriction  is 
not  unreasonable,  arbitrary,  or 
discriminatory;  an  undue  burden  on 
interstate  or  foreign  commerce;  or  an 
undue  burden  on  the  national  aviation 
system. 

Comments:  Substantial  comment  was 
received  in  response  to  questions  on 
whether  detailed  analysis  requirements 
for  restrictions  on  Stage  2  aircraft 
operations,  similar  to  those  required  for 
restrictions  on  Stage  3  operations, 
should  be  specified  in  the  rule. 
Generally,  air  carriers  and  aircraft 
manufacturers  support  detailed 
analytical  requirements,  while  airports 
and  noise  groups  argue  that  stringent 
analytical  requirements  will  be  so  costly 
that  airports  will  be  unable  to  undertake 
restrictions. 

The  ATA  states  that  elements  of  the 
supporting  analysis  for  a  restriction  on 
Stage  2  aircraft  operations  should  not  be 
left  to  the  discretion  of  the  individual 
proponent  of  a  restriction,  but  rather  the 
detailed  requirements  should  be  spelled 
out  precisely. 

In  addition  to  favoring  application  of 
the  analytical  components  for  Stage  3 
restrictions  to  Stage  2  analysis,  ATA 
supports  additional  requirements. 
Specifically.  ATA  argues  that  the 
regulation  must  also  require  airport 
operators  to  develop  a  detailed 
economic  analysis  of  "the  impact  of  the 
airport's  proposed  phaseout  date  for 
Stage  2  aircraft  on  competition  in  the 


airline  industry,  including  the  ability  of 
air  carriers  to  achieve  capacity  growth 
consistent  with  the  projected  rate  of 
growth  for  the  airiine  industry,  the 
impact  of  competition  within  the  airlines 
and  air  cargo  industries,  the  impact  on 
nonhub  and  small  community  air  service 
and  the  impact  on  new  entry." 

Also  supporting  the  application  of 
Stage  3  analytical  requirements  to  Stage 
2  restrictions,  the  Air  Freight 
Association  and  UPS  point  out  that, 
while  no  specific  FAA  approval  is 
necessary  for  proposed  Stage  2 
restrictions,  FAA  is  still  obligated  to 
measure  proposed  restrictions  against 
requirements  of  pre-existing  law,  and 
they  claim  such  data  is  necessary  to 
make  this  assessment. 

Airborne  Express  urges  mandatory 
detailed  analysis,  stating  if  an  airport 
operator  has  a  documented  airport  noise 
problem  related  specifically  to 
identifiable  aircraft  operations,  it  should 
have  no  problem  submitting  detailed 
Stage  3-type  analysis. 

Federal  Express  believes  it  is 
essential  to  define  elements  of  cost- 
benefit  analysis  in  the  regulation, 
arguing  that  a  detailed  and  thorough 
economic-based  financial  procedure 
should  be  mandatory  for  proposed  Stage 
2  and  Stage  3  restrictions. 

The  ALPA  believes  that  at  a 
minimum,  the  analytical  requirements  in 
subpart  C  are  both  reasonable  and 
necessary.  The  Wisconsin  Department 
of  Transportation  comments  that  the 
rule  dictates  a  very  intensive  process 
that  will  probably  hinder  the  proposal  of 
a  large  number  of  restrictions  that 
would  defeat  the  intent  of  developing  a 
national  noise  policy. 

Representing  the  opposing  view  were 
commenters  including  NAWG;  the  City 
of  Long  Beach:  the  Suburban  O'Hare 
Commission;  the  towns  of  Bedford. 
Concord,  Lexington  and  Lincoln, 
Massachusetts  (in  a  joint  submission): 
Airport  Impact  Relief;  and  AOCI  and 
AAAE  (in  a  joint  comment).  They  argue 
that  nothing  in  the  rule  should  require 
analysis  beyond  that  required  in  the 
statute.  They  further  assert  that  there  is 
no  role  for  FAA  in  this  process.  The 
NAWG  believes  that  the  proposed  rule 
expressly  violates  Congressional  intent 
that  airport  operators  have  unrestricted 
authority  to  control  Stage  2  aircraft. 
They  argue  that  it  is  unwarranted  for  the 
regulator  to  add  additional  requirements 
when  Congress  specifies  in  detail  the 
analysis  needed.  The  NAWG  claims 
that  in  suggesting  that  specific 
information  components  will  constitute 
useful  elements  of  an  adequate  analysis, 
the  FAA  invites  a  challenge  to  an  airport 
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operator's  analyses  that  do  not  include 
Stage  3  analytical  components. 

The  Port  Authority  of  New  York  and 
New  Jersey:  the  Airports  Commission  of 
the  City  and  County  of  San  Francisco: 
Wayne  County.  Michigan:  and  the  joint 
comment  for  Adams  County  (Colorado) 
Coordinating  Committee,  Raleigh- 
Durham  Airport  Authority,  the  city  of 
Redlands.  California,  and  the  city  of 
Tempe,  Arizona,  not  only  object  to 
applying  Stage  3  analysis  to  Stage  2,  but 
also  oppose  FAA's  proposal  to  specify 
accepted  economic  methodologies  and 
noise  measurement  system  specified  in 
14  CFR  part  isa 

Several  communities,  such  as  the 
towns  of  San  Jose  and  West  Palm 
Beach,  cite  costs  associated  with 
detailed  analytical  requirements  as  a  de 
facto  barrier  to  local  operators  seeking 
to  establish  access  restrictions  on  Stage 
2  aircraft  With  respect  to  the  question 
of  whether  detailed  analysis 
requiremenu  stiould  be  described  in  an 
FAA  Advisory  Circular,  comments 
specify  that  the  requirements  should  be 
included  in  the  fmal  rule,  although  the 
Air  Freight  Association  notes  that 
publication  in  an  Advisory  Circular  is 
better  than  no  requirement  being  issued. 

The  NPRM  also  sought  comment  on 
whether  any  specific  analysis  beyond 
that  required  in  the  statute  should  be 
required  or  encouraged  in  the  final  rule. 

The  ATA  advises  requiring  that 
analysis  include  an  identification  of  any 
communities  likely  to  be  adversely 
impacted  due  to  a  reduction  in  the 
aircraft  fleet  (i.e..  those  cities  likely  to 
experience  an  elimination  or  decline  in 
service).  It  suggests  that  those  affected 
should  be  invited  to  comment  on  the 
proposed  restriction. 

The  NBAA  holds  that  if  this  subpart  is 
applicable  to  restrictions  on  aircraft 
weighing  less  than  75.000  pounds,  the 
airport  operator's  analysis  should 
provide  specific  detail  of  the  cost  and 
benefits  of  the  restriction  with  respect  to 
light  Stage  2  aircraft. 

The  NATA  recommends  that  the  FAA 
require  restriction  proponents  to  analyze 
the  impact  of  a  restriction  on  an  affected 
flxed-base  operator.  The  Chamber  of 
Commerce  urges  FAA  to  include  the 
impacts  on  business,  competition  and 
interstate  commerce  in  its  economic 
analysis. 

Northwest  Airlines  suggests  that 
analysis  of  a  proposed  restriction 
include  an  assessment  of  the  proposal's 
impact  on  small  communities  that  are 
often  served  by  Stage  2  aircraft 
Northwest  recommends  that  restrictions 
on  Stage  2  aircraft  operations  be 
submitted  to  FAA  for  prior  approval. 
The  air  carrier  further  recommends  that 
the  FAA  review  within  14  days  an 


airport's  proposed  restriction  for 
compliance  with  section  9304(c)  of  the 
Act 

Florida  West  Airlines  believes  the 
FAA  should  review  proposed 
restrictions,  not  for  approval  but  to 
advise  airport  operators  when  a 
proposed  restriction  may  jeopardize 
Federal  funding. 

Gulfstream  supports  requiring  the 
restriction  proponent  to  address  and 
analyze  comments  and  concerns  of 
interested  parties,  and  either  revise 
restrictions  according  to  valid  comments 
or  refute  comments. 

Several  commenters.  including  the 
NAWG.  the  Massachusetts  Port 
Authority,  and  the  Port  Authority  of 
New  York  and  New  Jersey,  seek  either 
deletion  or  clariHcation  through  further 
delineation  of  terms  such  as  "currently 
accepted  economic  methodology"  and 
"reflect  current  airline  industry 
practice."  The  Metropolitan  Washington 
Council  of  Governments  recommends 
eliminating  arcane,  speculative  cost 
categories  and  enhancing  the  benefits 
side  of  the  equation.  The  Suburban 
O'Hare  Commission  suggests  that  the 
FAA  work  with  communities  and 
experts  to  develop  a  mutually 
acceptable  methodology  for  determining 
the  benefits  of  noise  reduction  to  the 
communities.  Dade  County,  Florida, 
Aviation  Department  is  concerned  with 
the  availabihty  of  much  of  the  required 
data,  while  Federal  Express  Corporation 
suggests  that  the  requisite  proficiency  of 
those  conducting  and  performing  such 
analyses  should  be  set  forth. 

The  FAA,  as  noted  earlier,  sou^t 
comments  on  whether  the  analysis 
required  for  proposed  restrictions  on 
Stage  2  aircraft  operations  should  vary 
with  either  type  of  airport  or  tjTJC  of 
restriction  and,  if  so,  what  should  be  tf»e 
basis  for  differentiatii^  analysis 
requirements? 

Comments  submitted  by  Federal 
Express  state  that  analysis  of  proposed 
restrictions  on  Stage  2  operations  should 
not  vary  by  tjrpe  of  airport  or  type  of 
restriction,  because  the  type  of 
restriction  or  airport  have  a  different 
meaning  for  each  carrier,  noting  that  one 
type  of  restriction  may  be  crucial  at  one 
airport  while  of  very  little  importance  to 
another  carrier.  This  commenter  adds 
that  standardization  and  equal 
treatment  must  be  maintained. 

The  Air  Freight  Association, 
McDonnell  Douglas,  and  NBAA  submit 
that  uniform  rules  will  be  easier  to 
understand  and  administer  and  should 
be  applied  in  all  cases. 

The  ATA  points  out  that  the  level  of 
sophistication  and  intricacy  of  analysis 
will  clearly  vary  as  to  type  of  airport 
and  type  c^  restriction,  but  suggests  that 


there  is  no  point  in  estabbshing  a 
different  fundamental  standard. 

Florida  West  Airlines,  however, 
suggests  that,  for  general  aviation 
airports,  the  data  should  be  tailored  for 
general  aviation  uses  and  economic 
impact  Maine/New  Hampshire 
V.O.I.C.E.  favors  varying  analysis  by 
type  of  airport  or  type  of  restriction, 
suggesting  also  that  the  location  of  the 
airport  and  ambient  noise 
characteristics  should  be  considered. 
The  City  of  Torrance  wants  to 
differentiate  analytical  requirements  for 
general  aviation  airports  (as  opposed  to 
conunercial). 

Finally,  the  FAA  invited  comment  on 
whether  restriction  proponents  should 
address  questions  of  whether  the 
restriction  is  not  unreasonable,  arbitrary 
or  discriminatory;  an  undue  burden  on 
interstate  or  foreign  commerce;  or  an 
undue  burden  on  the  national  aviation 
system. 

The  AOCI  and  AAAE  oppose 
requiring  such  analyses,  stating  there  is 
nothing  in  the  statute  suggesting  this  is 
either  necessary  or  appropriate.  Tlie 
ATA  cautions  FAA  that  application  of 
an  overly  routine  analysis  or  "checklist" 
approach  to  undue  burden  will  fail  to 
identify  all  possible  permutations.  The 
NACA  wants  airports  to  explain 
explicitly  why  the  restriction  is  not 
unreasonable,  arbitrary  or 
discriminatory,  etc.  while  the  Boston 
Transportation  Department  believes 
that  the  burden  of  proof  should  rest  with 
the  airiines.  The  CLASS  oppose  this 
extra  burden  of  demonstrating  the 
validity  of  proposed  Stage  2  restrictions. 

Response:  FAA  carefully  considered 
all  the  comments  in  an  attempt  to 
structure  a  rule  that  would  effectively 
balance  the  need  for  careful  evaluation 
of  a  restriction  against  the  burden  of 
costs  and  time  of  producing  required 
analysis.  Subsection  9304(a)  of  the  Act 
authorizes  the  FAA  to  establish,  by 
regulation,  a  national  pro-am  for 
reviewing  proposed  airport  noise  and 
access  restrictions  on  operations  of 
Stage  2  and  Stage  3  aircraft.  Therefore, 
it  is  appropriate  for  FAA  to  determine 
the  analytical  components  necessary  for 
an  adequate  review. 

As  the  Act  is  specific  in  its  analytical 
requirements  for  Stage  2  analysis,  FAA 
has  concluded  that  restatement  of  the 
statutory  requirements  in  the  rule  is 
appropriate.  It  is  apparent  from  the  Act 
that  Congress  intended  to  differentiate 
the  analytical  requirements  for  review 
of  propoised  Stage  2  and  Stage  3 
restrictions,  in  that  it  requires  FAA 
approval  of  Stage  3  restrictions. 
Therefore,  the  final  rule  maintains  a 
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distinction  between  Stage  2  and  Stage  3 
analysis. 

It  is  essential  to  require 
standardization  in  the  method  of 
developing  Stage  Z  restriction  analysis. 
To  insure  that  the  public  is  afforded  an 
adequate  opportui^ty  to  comment  on  the 
proposed  restrictidn.  it  is  imperative  to 
require  that  noise  analyses  be 
conducted  in  accordance  with  an 
accepted  methodology,  specifically  that 
prescribed  in  14  CfR  part  150.  Enhanced 
understanding  of  tjie  restriction  will  be 
facilitated  if  analykis  conforms  to 
accepted  economic  methodology, 
concepts  of  which  Ure  readily 
understood  in  the  professional 
community.  The  filial  rule  deletes  the 
reference  to  current  air  carrier  industry 
practices,  which  many  commenters 
found  confusing  aid  vague.  The 
proposed  rule's  references  to  elements 
of  Stage  3  analysis  are  retained  in  the 
final  rule:  these  analysis  components 
are  not  mandators,  but  reference  to 
them  will  provide  pseful  guidance  to 
airports  developing  analyses  by 
illustrating  information  that  might  be 
relevant. 

A  new  provisioi  i  is  added  to  the  rule 
to  require  that  the  analysis  provide 
separate  detail  on^  costs  and  benefits  of 
restrictions  affectmg  Stage  2  aircraft 
weighing  less  than  75.000  pounds.  A 
comprehensive  analysis  should,  even  in 
the  absence  of  thi|  stipulation,  examine 
the  impact  of  a  restriction  by  aviation 
user  class.  The  Secretary  has 
determined,  in  rearanse  to  the  discretion 
granted  in  section  9305  of  the  Act.  that 
airports  may  impose  restrictions  on  the 
operations  of  Sta^  2  aircraft  weighing 
less  than  75.000  pounds,  subject  only  to 
the  requirements  of  this  subpart. 
However,  given  tne  Act's  direction  for  a 
study  of  the  impact  of  such  restrictions 
in  determining  general  applicability  of 
this  part,  a  requirement  has  been  added 
to  this  section  of  jhe  rule  that  the 
analysis  must  prolvide  specific  detail  on 
the  costs  and  benpfits  of  a  restriction 
it  Stage  2  aircraft, 
i^as  little  support  for 

Advisory  Circular  to 
1  of  analysis.  FAA  has 
decided  not  to  utilize  this  vehicle  at  the 
present  time.  Similarly,  there  were  few 
advocates  for  dif^rentiating  analytical 
requirements  according  to  either  type  of 
restriction  or  typ<!  of  airport,  and  little 
direction  (other  t  lan  general  aviation 
airport  versus  coi  iimercial)  on  the 

for  di^erentiating 
requirements.  Therefore,  the  final  rule 
will  provide  for  no  differentiation 
according  to  type  of  restriction  or  type 
of  airport. 


with  respect  to  lig 
Because  there ' 
issuance  of  an  F/ 
describe  element^ 


Section  161.209    Requirement  for  New 
Notice 

The  proposed  rule  would  require  the 
airport  operator  to  initiate  a  new  notice 
if  it  makes  substantial  changes  to  the 
proposed  restriction  or  the  analysis 
during  the  180-day  notice  period.  The 
term  "substantial  change"  included,  but 
was  not  limited  to.  a  more  restrictive 
proposal  or  a  revision  that  alters  the 
way  impacts  are  apportioned  among 
aircraft.  The  effective  date  of  the 
restriction  was  to  be  at  least  180  days 
after  the  date  of  the  new  notice. 

Comments:  A  number  of  commenters. 
including  CLASS,  believe  that  the 
requirement  of  a  new  180-day  notice 
period  for  a  revision  is  excessive,  but 
they  also  argue  that  a  substantial 
change  should  include  a  change  that  is 
less  restrictive,  as  well  as  more 
restrictive.  The  NAWG  believes  that  the 
new  notice  requirement  would  seriously 
impede  the  local  rulemaking  process 
and  make  airport  operators  unwilling  to 
make  changes  as  a  result  of  comments. 
They  also  state  that  "substantial"  was 
not  defined,  leaving  the  process  open  to 
continual  dispute.  The  AOCI  and  AAAE 
comment  that  the  process  would  be 
cumbersome  and  recommend  instead  a 
30-  or  60-day  comment  period  for 
significant  changes.  Air  carriers,  such  as 
Florida  West,  believe  that  any  change  to 
a  proposal  should  trigger  a  new 
comment  period. 

Response:  The  rule  is  revised  to  define 
"substantial"  change  more  clearly.  A 
"substantial  change"  no  longer 
categorically  includes  revisions  that 
alter  the  way  the  impact  is  apportioned 
among  aircraft  operators,  because  that 
would  have  resulted  in  the  majority  of 
changes  necessitating  new  notice. 
Further,  the  proposed  rule  would  have 
automatically  lengthened  the  review 
period  for  changes  that  may  have 
actually  reduced  the  burden  or  adverse 
impa^  on  all  aircraft  operators,  if  such  a 
reduction  changed  the  apportionment  of 
impact  among  aircraft  operators.  A 
"substantial"  change  now  specifically 
includes  a  proposal  that  would  increase 
the  burden  on  aiiy  aviation  user  class. 
The  FAA's  primary  concern  is  to  ensure 
that  interested  parties  are  fully  aware 
of,  and  able  to  comment  on,  restrictions 
that  affect  them.  The  FAA  did  not  adopt 
the  recommendation  to  define 
"substantial  change"  to  include  a 
proposed  revision  that  reduces  burden 
on  aircraft  operators;  the  only 
amendments  within  the  scope  of  the  Act 
are  those  that  reduce  or  limit  aircraft 
operations.  Aircraft  operators 
considering  changes  to  a  restriction 
proposal,  and  are  uncertain  as  to 
whether  the  change  is  "substantial," 


may  consult  with  the  FAA  for  further 
guidance. 

FAA  considered  reducing  the  time 
required  for  notice  once  a  substantial 
change  in  the  restriction  or  the  analysis 
was  made.  However,  it  was  difficult  to 
differentiate  between  those  that  might 
require  only  60  days  and  those  that  are 
so  substantial  that  the  full  180  days 
would  be  needed.  Thus,  the  final  rule 
continues  the  requirement  for  a  new  180- 
day  notice  for  substantial  changes. 
Frequently,  where  a  change  is  madp 
immediately  after  review  of  the 
comments,  the  additional  time  for 
implementation  of  new  notice  may  be  as 
little  as  60  days  beyond  the  180-day 
notice  period. 

Section  161.211    Optional  Use  of  14 
CFR  Part  150 

As  proposed,  this  section  would  allow 
the  airport  operator  to  use  the  notice 
and  comment  procedures  contained  in 
14  CFR  part  150  as  an  alternative  to  the 
corresponding  procedures  contained  in 
this  subpart.  The  proposed  rule  text  also 
would  allow  inclusion  of  the  analysis 
required  in  this  subpart  in  the  airport 
operator's  part  150  program  submission. 

Comments:  Several  different  types  of 
comments  were  received  on  the 
proposed  optional  use  of  14  CFR  part 
150  procedures.  Most  of  the  conunents 
favored  this  option,  although  two 
commenters  express  a  dislike  for  the 
part  150  process.  On  the  other  hand,  one 
commenter  recommends  that  the  part 
150  process  be  mandatory  for  proposed 
restrictions.  Several  commenters  regard 
the  part  150  process  as  inadequate  for 
purposes  of  public  notice  of  proposed 
restrictions.  There  were  two  comments 
suggesting  that  additional  requirements 
be  added  to  the  optional  use  of  part  150 
procedures,  and  two  other  commenters 
recommend  FAA  financial  assistance 
for  airport  operators  to  study 
restrictions. 

Response:  The  FAA  has  decided  to 
retain  the  part  150  process  as  an 
optional  process.  To  make  it  mandatory 
would  overstep  statutory  authority.  For 
those  airport  operators  that  dislike  this 
option,  it  need  not  be  used  for 
compliance  with  part  161.  However,  the 
part  150  option  does  make  Federal 
financial  assistance  available  to  airport 
operators  to  analyze  a  proposed 
restriction. 

Other  revisions  to  proposed  S  161.211 
have  been  made  in  response  to 
comments  and  to  clarify  the  mechanics 
of  using  this  optional  procedure.  The 
FAA  found  particular  merit  in 
commenters'  concerns  that  using  the 
part  150  process  may  not  provide 
adequate  notice  with  respect  to  a 
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proposed  restriction.  This  may  occur  in 
the  part  150  process  because  a 
restriction  is  likely  to  be  one  of  many 
noise  remedies  under  consideration  and 
may  not  have  been  considered  by  the 
airport  operator  at  the  outset  of  the  part 
150  study.  Therefore,  although  interested 
parties  would  be  aware  that  a  part  150 
study  is  underway  at  a  particular 
airport,  they  may  not  be  aware  that  the 
part  150  study  includes  a  proposed  use 
restriction  under  part  161. 

To  remedy  this,  the  rule  now  requires 
in  §  161.211{bKl)  that  the  airport 
.  operator  ensure  that  all  parties 
identified  in  5  161.203  for  direct  notice  of 
a  proposed  restriction  on  Stage  2  aircraft 
operations  are  notified  that  the  part  150 
program  will  include  a  part  161 
restriction  and  are  offered  the 
opportunity  to  participate  as  consulted 
parties.  The  notification  need  only 
include  this  information,  and  no 
additional  newspaper  or  public-display 
notice  is  required.  If  an  airport  operator 
anticipates  including  a  proposed  Stage  2 
restriction  in  a  part  150  program  when 
initiating  the  process,  the  direct 
notification  of  all  required  parties  must 
be  accomplished  at  that  time.  (>i  the 
other  hand,  if  a  proposed  Stage  2 
restriction  on  aircraft  operations  is 
considered  later,  after  the  part  150  study 
has  begun,  thp  airport  operator  must 
ensure  that  all  appropriate  parties  are 
notified.  The  final  rule  therefore  requires 
the  airport  operator  to  notify  affected 
parties  that  are  not  already  participating 
in  the  part  150  study;  without  such 
notice,  these  parties  may  be  unaware  of 
the  inclusion  of  the  proposed  restriction. 
The  FAA  anticipates  that  most  of  these 
parties  would,  in  fact,  already  be 
consulted  parties,  and  that  additional 
direct  notifications  could  be  held  to  a 
minimum.  Section  161.211(b)(5)  requires 
the  airport  operator  to  include  in  its  part 
150  submission  evidence  that  all 
required  parties  have  been  notified  and 
offered  the  opportunity  to  participate  in 
the  development  of  the  part  150 
program. 

The  FAA  has  now  clarified  in 
§  161.211(b)(4)  that  an  airport  operator 
must  wait  a  minimum  of  180  days,  after 
completing  all  required  notifications  and 
making  the  analysis  available  for 
review,  before  implementing  a  proposed 
restriction  on  Stage  2  aircraft 
operations.  The  Act  requires  both  notice 
and  analysis  180  days  before 
implementation  of  the  restriction.  If  one 
requirement  is  fulfilled  later  than  the 
other,  which  may  occur  in  a  part  150 
process,  the  later  time  will  govern  the 
start  of  the  180-day  waiting  period.  The 
rule  permits  implementation  of  a  Stage  2 
restrirtion  under  part  161  before  either 


the  completion  of  the  part  150  program 
or  the  FAA's  review  of  that  program,  as 
long  as  the  notification,  analysis 
availability,  and  180-day  waiting  period 
requirements  have  been  fulfilled. 
Section  161.211(b)(5)  requires  the  part 
150  submission  to  include  evidence  of 
fulfillment  of  the  notice  and  other 
requirements. 

The  FAA  encourages,  but  cannot 
require,  an  airport  operator  to  wait  until 
the  FAA  has  reviewed  and  issued  its 
determinations  under  part  150  before 
implementing  a  restriction  on  Stage  2 
aircraft  operations.  Section  161.211(b)(5). 
added  to  the  rule  text,  requires  that  the 
part  150  submission  must  identify  the 
inclusion  of  a  proposed  part  161 
restriction  on  Stage  2  aircraft 
operations.  Also,  as  stipulated  in  new 
§  161.211(c).  the  FAA  has  no  authority  to 
either  approve  or  disapprove  proposed 
restrictions  on  Stage  2  aircraft 
operations  under  the  Act.  and  so  will 
not  issue  any  such  determinations  under 
part  161.  However,  the  FAA  will  issue 
appropriate  part  150  approvals  or 
disapprovals  of  all  recommendations 
contained  in  a  part  150  submission, 
including  any  recommended  part  161 
restrictions.  The  part  150  determination 
may  provide  valuable  insight  to  the 
airport  operator  regarding  the  proposed 
restriction's  consistency  with  existing 
laws,  and  the  position  of  the  FAA  with 
respect  to  the  restriction. 

Section  161.211(d)  has  been  added  to 
clarify  that  an  amendment  of  a 
restriction  on  Stage  2  aircraft 
operations,  if  subject  to  part  161,  may 
also  be  processed  using  the  part  ISO 
option. 

Subpart  D  concerns  the  approval  of 
nestrictions  on  Stage  3  aircraft 
operations  that  are  not  the  product  of 
agreements  (within  the  scope  of  subpart 
B).  In  subsection  9304(c).  the  Act 
provides  that  no  airport  noise  or  access 
restriction  on  the  operation  of  Stage  3 
aircraft  may  be  imposed  unless  it  has 
been  agreed  to  by  the  airport  operator 
and  all  aircraft  operators,  or  has  been 
submitted  to  and  approved  by  the 
Secretary  pursuant  to  an  airport  or 
aircraft  operator's  request  for  approval 
The  Secretary  is  required  by  subsection 
9304(d]  of  the  Act  to  approve  or 
disapprove  a  restriction  application  not 
later  than  the  180th  day  after  receipt 
and  may  not  approve  a  restriction 
unless  there  is  substantial  evidence  that 
six  statutory  conditions  have  been  met 
Secretarial  authority  has  subsequently 
been  delegated  to  the  FAA 
Administrator.  The  Federal  Government 
is  only  empowered  with  approval  or 
disapproval  authority  for  Stage  3 


restrictions,  and  does  not  have  similar 
authority  with  respect  to  agreements. 

The  conditions  of  approval,  as  defined 
in  the  Act,  are  that  the  proposed 
restriction:  (1)  Is  reasonable, 
nonarbitrary,  and  nondiscriminatory:  (2) 
does  not  create  an  undue  burden  on 
interstate  or  foreign  commerce;  (3)  is  not 
inconsistent  with  maintaining  the  safe 
and  efficient  utilization  of  the  navigable 
airspace;  (4)  does  not  conflict  with  any 
existing  Federal  statute  or  regulation;  (5) 
has  been  available  for  an  adequate 
public  comment  period;  and  (6)  does  not 
create  an  undue  burden  on  the  national 
aviation  system. 

To  implement  the  requirements  of  the 
Act,  the  FAA  proposed  in  the  NPRM  a 
four-step  process  that  included:  (1)  An 
analysis  of  the  restriction;  (2)  issuance 
of  proposal  and  analysis  for  public 
comment  (3)  submission  of  an 
application  to  FAA  with  a  summary  of 
substantial  evidence  of  compliance  with 
the  six  statutory  conditions;  and  (4)  FAA 
review  process  to  approve  or  disapprove 
the  application  within  180  days. 

Section  161^01    Scope 

The  proposed  rule  would  have  applied 
the  requirements  of  this  subpart  to  noise 
and  access  restrictions  on  the  operation 
of  Stage  3  aircraft  that  first  became 
effective  after  October  1, 1990,  and 
amendments  to  existing  restrictions  on 
Stage  3  aircraft  operations  if  the 
amendment  became  effective  after 
November  5, 1990.  It  did  not  apply  to 
Stage  3  restrictions  specifically 
exempted  in  i  161.7  or  in  an  agreement 
under  subpart  B. 

Consistent  with  subpart  C  the  rule 
has  been  revised  to  apply  the 
requirements  of  the  subpart  to 
amendments  of  restrictions  on  Stage  3 
aircraft  operations  if  they  become 
effective  after  October  1. 1990.  rather 
than  November  5, 1990.  The  Act 
explicitly  states  that  limitations  on 
Stage  3  restrictions  apply  only  to  those 
that  first  become  effective  after  October 
1. 1990.  Thus,  this  limitation  would  also 
apply  to  amendments. 

Section  161.303    Notice  of  Proposed 
Restrictions 

The  NPRM  proposed  to  require  notice 
of  Stage  3  restrictions  in  a  newspaper 
with  national  circulation:  in  an  areawide 
newspaper  of  general  circulation;  and  in 
aviation  trade  publications.  The  airport 
operator  would  be  required  to  notify,  in 
writing,  aircraft  operators  serving  the 
airport,  those  interested  in  serving  the 
airport  the  FAA,  and  each  Federal 
state  and  local  agency  with  land-use 
control  jurisdiction  or  facilities  within 
the  airport  noise  study  area.  The  notice 
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was  to  include  a  description  of  the 
restriction,  discussion  of  the  need  for  the 
restriction,  identifidation  of  aircraft 
expected  to  be  affected,  and  an  analysis 
of  the  proposed  restncticn  or 
announcement  of  its  availability. 
Comments:  As  with  subpart  C, 
comments  from  air  parriers  generally 
support  the  notice  requirements  or 
recommend  more  stringent 
requirements.  Sun  (tountry  Airlines 
comments  that  direit  notification  is 
necessary,  and  thal^the  cost  to  aircraft 
operators  to  watch  for  notices  in 
unspecified  newspapers  and  trade 
journals  would  far  ^xceed  the  cost  to  the 
airport  operator  of  himply  mailing  a 
notice  to  aircraft  operators.  Northwest 
Airlines  believes  that  the  notice 
requirements  should  be  expanded  to 
include  communities  that  rtceive  service 
from  the  airport  imposing  restrictions. 
The  Port  of  Seattle  comments  that  notice 
in  a  newspaper  alone  is  not  sufficient, 
and  SAFE  support^  direct  notification  to 
all  interested  parties. 

As  reflected  in  comment  submissions, 
airports  generally  believe  that  the 
requirements  are  too  costly  and 
burdensome,  and  far  exceed  the 
requirements  of  the  Act.  The  Port 
Authority  of  New  Vork  and  New  Jersey 
supports  eliminating  the  requirement  of 
individual  notice  because  it  is 
biuxlensome,  unnecessary,  and  could 
create  an  alleged  procedural  defect  due 
to  the  difficulty  of  determining  who  must 
be  notified.  The  Cijy  of  Cleveland 
comments  that  no  i  egulation  should  be 
so  vague  as  to  reqi  ire  notice  be  sent  to 
any  aircraft  operator  known  to  the 
airport  operator  toibe  interested  in 
serving  the  airport Jthat  could  be  afTected 
by  the  restriction.  It  states  that  such  a 
requirement  leaves  the  operator 
uncertain  as  to  whether  it  has  satisfied 
the  regulatory  requirement. 

Response:  The  notice  requirements  for 
proposed  restriclidns  on  Stage  3  aircraft 
operations  in  the  rule  have  been 
modified  as  a  result  of  the  comments, 
and  these  revision^  are  consistent  with 
the  revised  rule  requirements  for 
proposed  restrictidns  on  Stage  2  aircraft 
contained  in  subpart  C.  The  FAA 
maintains  that  direct  notification  is 
essential,  but  has  changed  the  rule  to  be 
more  specific  in  identifying  whom  to 


notify.  Some  of  th« 
requirements  have 


costly  publication 
been  eliminated.  The 


rule  requires  that  ill  airports  follow 
these  notice  proce  lures  to  ensure  that 
complete  and  com  istent  information  is 
provided  to  affect(  >d  or  interested 
parties. 

The  rule  eliminates  the  requirement 
for  publication  in  i  newspaper  with 
national  circulation  and  in  aviation 
trade  publications.  Airport  operators  are 


still  required  to  publish  a  notice  in  an 
areawide  newspaper(s]  of  general 
circulation  that  covers  all  land-use 
planning  jurisdictions  included  in  the 
airport  noise  study  area.  The 
requirement  to  directly  notify  Federal, 
state,  and  local  agencies  has  been 
limited  to  those  with  land-use  control 
jurisdiction  within  the  airport  noise 
study  area,  rather  than  all  agencies  with 
facilities  in  that  area,  thus  further  easing 
the  burden  of  notification. 

As  with  Stage  2  notice  requirements, 
the  rule  includes  new  requirements  that 
airports  must  post  a  notice  of  a 
proposed  restriction  in  the  airport  in  a 
prominent  location  accessible  to  airport 
users  and  the  public  and  must  directly 
notify  community  groups  and  business 
organizations  in  the  affected  area 
known  to  be  interested  in  the  proposed 
restriction,  fixed-base  operators,  and 
other  airport  tenants  whose  operations 
would  normally  be  affected  by  the 
restriction.  Under  the  rule,  air  carriers 
include  potential  new  entrants  that  are 
known  to  be  interested  in  serving  the 
airport,  aircraft  operators  providing 
scheduled  passenger  or  cargo  service, 
operators  of  aircraft  based  at  the 
airport,  and  aircraft  operators  known  to 
be  routinely  providing  nonscheduled 
service  at  tlie  airport  that  may  be 
affected  by  the  proposed  restriction. 

The  rule  includes  one  change  to  the 
information  required  in  the  notice.  As 
the  rule  now  allows  for  submittal  of 
alternative  restrictions  to  the  FAA,  the 
notice  now  must  indicate  if  an 
alternative  re8triction(s)  is  being 
considered  and  an  applicant  must 
conduct  an  analysis  for  each  alternative 
restriction  submitted. 

Section  161.305    Required  Analysis  and 
Conditions  for  Approval  of  Proposed 
Restrictions 

The  analysis  requirements  proposed 
in  the  NPRM  were  designed  to  provide 
the  FAA  with  the  information  necessary 
to  make  the  statutorily  required  finding, 
while  limiting  the  compliance  burden. 
As  structured  in  the  NPRM,  the  analysis 
requirements  in  9  161.305  were 
positioned  separate  from  the  evidence 
requirements  supporting  the  conditions 
for  approval  in  S  161.317. 

To  support  the  conditions  for 
approval,  FAA  proposed  the  same  cost- 
benefit  analysis  for  Stage  3  restrictions 
as  for  Stage  2  restrictions.  In  addition, 
the  NPRM  proposed  requiring  the 
analysis  of  the  restriction  to  include 
seven  specific  elements:  (1)  The  text  of 
the  proposed  restriction;  (2)  a  detailed 
description  of  the  problem;  (3) 
background  information,  including  maps 
and  projected  activity  data;  (4) 
descriptions  of  alternative  nonaircraft 


measures  that  have  been  considered 
and  rejected;  (5)  the  effect  of  the 
restriction  on  airport  operations  and 
capacity;  (6)  the  expected  impact  on 
aircraft  noise,  with  and  without  the 
restriction;  and  (7)  comparative  analyses 
of  the  benefits  and  costs  of  the  proposed 
restriction  and  alternative  measures. 

Within  these  general  requirements  for 
analysis,  the  NPRM  proposed  guidance 
on  the  type  of  information  that  should 
be  developed  as  the  basis  for  the 
analysis,  if  the  information  is 
reasonably  available  and  appropriate  in 
the  particular  case.  There  were  no 
mandatory  requirements,  only  guidance 
within  specific  components  of  the 
required  cost-benefit  analysis  to  allow 
for  greater  flexibility. 

The  NPRM  did  propose  to  require  that 
analysis  be  conducted  in  accordance 
with  generally  accepted  professional 
practice  for  estimating  costs  and 
benefits  and  applicable  Federal 
guidelines  for  analyses  of  noise. 

The  NPRM  invited  the  public  to 
comment  on  aspects  of  the  analysis  with 
the  following  questions: 

Are  the  proposed  analysis 
requirements  appropriate?  How  would 
compliance  with  the  conditions  of 
approval  be  demonstrated  in  the 
absence  of  equivalent  analysis?  Should 
the  elements  of  analysis  for  proposed 
restrictions  on  Stage  3  aircraft  be 
detailed  in  the  rule,  or  described  in  an 
FAA  advisory  circular?  Should  all 
applicants  be  required  to  consider  a 
specific  list  of  costs  and  benefits  in  the 
analysis  of  the  proposed  restrictions  on 
Stage  3  aircraft  operations,  rather  than 
have  the  flexibility  as  proposed?  Should 
the  required  analysis  of  a  restriction  on 
Stage  3  aircraft  operations  vary  with 
either  type  of  airport  or  type  of 
restriction?  If  so,  what  categories  should 
be  established  to  differentiate  analysis 
requirements? 

Comments:  On  the  question  of 
whether  proposed  analysis  requirements 
are  appropriate,  there  was  a  substantial 
number  of  comments.  Generally,  air 
carriers  and  aircraft  manufacturers 
supported  the  analytical  requirements, 
while  airports  and  community  groups 
opposed  the  proposal. 

The  ATA,  the  Air  Freight  Association. 
UPS,  Federal  Express,  Northwest 
Airiines.  Airborne  Express  and  NBAA 
support  the  elements  of  analysis  as 
essential  ingredients  to  understanding 
the  effect  of  a  proposed  restriction,  and 
do  not  believe  that  any  significant 
changes  are  in  order.  Opposing  this 
viewpoint  are  many  airports,  noise 
organizations,  and  community  groups, 
including  Good  Neighbor  Council,  Grant 
Godwin,  Metropolitan  Council  of 
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Governments.  Raleigh-Durham  Airport 
Authority,  Airports  Commission  of  the 
City  and  County  of  San  Francisco. 
CLASS,  the  Port  Authority  of  New  York 
and  New  Jersey  and  the  EPA.  These 
commenters  argue  that  the  proposed 
analyses  would  be  so  burdensome, 
costly,  and  time-consuming  that  airports 
would  be  unable  to  comply  with 
analytical  requirements,  and  therefore 
would  be  effectively  precluded  from 
imposing  restrictions  on  Stage  3  aircraft 
operations. 

The  Metropolitan  Washington  Council 
of  Governments  complains  that  detailed 
information  on  industry-  and  airline- 
specific  cost  and  operational  data  is 
proprietary  information  and  may  be 
unavailable  to  the  airport.  The  Los 
Angeles  City  Department  of  Airports 
adds  that,  with  respect  to  air  carrier 
profits,  FAA  should  solicit  such 
information  directly  from  airlines. 
Bridgeton  Air  Defense  objects  to  the  use 
of  economic  impact  studies  in  analyzing 
restrictions,  asserting  that  they  are  not  a 
good  tool  for  making  financial  decisions 
because  components  of  analysis  (such 
as  multipliers)  can  be  utilized  to  skew 
results  to  support  predetermined 
outcomes.  The  Suburban  O'Hare 
Commission  wants  FAA  to  encourage 
airports  to  more  fairly  evaluate  the 
benefits  of  Stage  3  restrictions.  The 
NAWG  states  that  FAA  has  excluded 
from  the  cost-benefit  analysis  the 
benefits  to  noise  victims  of  relief  from 
health,  educational,  and  occupational 
injury  achieved  through  imposing  a 
Stage  3  restriction. 

There  was  widespread  support  among 
airports  and  community  groups  such  as 
the  AOCI,  AAAE.  City  of  San  Joe. 
Westfield  Citizens  Against  Aircraft 
Noise,  Massachusetts  Port  Authority, 
and  the  Metropolitan  Washington 
Council  of  Governments,  to  delete  the 
requirement  to  produce  a  complete  draft 
environmental  document.  TTiey  note  that 
this  requirement  can  be  costly  and 
lengthy,  delaying  implementation  of 
restrictions.  The  Los  Angeles  City 
Department  of  Airports  contends  that 
approval  and  disapproval  of  proposed 
use  restrictions  do  not  constitute  "a 
major  federal  action"  under  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  therefore  an  environmental 
impact  statement  is  not  required.  In 
contrast,  the  Nationial  Resource  Defense 
Council  finds  value  in  the  requirement 
to  include  a  complete  draft 
environmental  analysis. 

The  Raleigh-Durham  Airport 
Authority  claims  that  further  guidance  is 
needed  as  to  whether  an  airport's 
proposed  restrictions  would  survive 
scrutiny.  It  further  asserts  that  the  FAA 


should  be  involved  early  in  the 
development  process,  provide  technical 
and  financial  assistance  for  economic 
and  environmental  studies,  and  assist 
airport  operators  in  meeting  substantive 
FAA  requirements.  A  joint  submission 
for  Adams  County  Coordinating 
Committee,  et  al.,  also  supports  FAA 
involvement  in  providing  data,  guidance 
on  NEPA  compliance,  and  advice  on 
measures  acceptable  to  the  FAA. 

Finally,  the  Massachusetts  Port 
Authority  objects  to  the  proposed 
requirement  in  §  161.305(h)  to  use 
"currently  accepted  economic 
methodology  and  reflect  current  airline 
industry  practice."  It  argues  that  this 
requirement  is  vague,  stating  further  that 
airport  sponsors  cannot  be  expected  to 
properly  reflect  current  indusby  practice 
when  individual  airlines  have  widely 
different  accounting  treatment  of  assets, 
costs,  operational  procedures,  etc. 

Few  comments  were  received  on  the 
question  of  how  compliance  with 
conditions  of  approval  would  be 
demonstrated  in  the  absence  of 
equivalent  analysis.  The  AFA  thinks  it 
would  be  virtually  impossible;  however, 
it  states  that  an  applicant  should  be  free 
to  provide  additional  information  if  it 
chooses. 

There  was  consensus  among 
commenters  that  the  elements  of 
analysis  should  be  detailed  in  the  rule 
rather  than  described  in  an  FAA 
Advisory  Circular.  The  AOCI  and 
AAAE  add  that  examples  of  methods  for 
compliance  and  types  of  studies  that 
could  be  done  may  be  included  in  an 
advisory  circular. 

Another  question  in  the  NPRM  asked 
if  all  applicants  should  be  required  to 
consider  a  specific  list  of  costs  and 
benefits  in  the  analysis  of  their  proposed 
restrictions  on  Stage  3  aircraft 
operations,  rather  than  have  the 
flexibility  as  proposed. 

The  NATA  recommends  that  FAA 
require  the  airport  sponsor  to  include  an 
evaluation  of  the  proposed  restriction's 
impact  on  the  fixed-base  operator's 
economic  operating  environment. 

The  U.S.  Chamber  of  Commerce  urges 
FAA  to  include  the  effects  on 
businesses,  competition,  and  interstate 
commerce. 

The  Air  Freight  Association  claims 
that,  as  applicants  must  demonstrate 
compliance  with  the  conditions  of 
approval,  maximum  flexibility  should  be 
retained  to  allow  tailoring  analysis  to 
the  specific  problems.  However,  the  Air 
Freight  Association  suggests  that  it 
would  be  useful  for  applicants  to  be 
aware  of  the  type  of  cost-benefit  data 
the  FAA  considers  to  be  appropriate. 
The  AOCI  and  AAAE  also  support 


flexibility,  but  point  out  that  the  rule 
should  specify  any  particular  costs  and 
benefits  that  the  FAA  wants  provided. 
The  Chicago  Association  of  Commerce 
and  Industry  recommends  that  the  rule 
require  airport  operators  to  include  in 
their  submiseion  an  analysis  of  the 
cumulative  effect  on  commerce  of  the 
proposed  restriction,  as  well  as 
restrictions  already  in  effect.  This 
analysis  of  cumulative  effect  on 
commerce  would  include  the  total  effect 
on  airport  capacity  and  on  the  volume  of 
passengers  and  cargo  for  the  year  of 
implementation,  as  well  as  the  number 
of  affected  operations  by  class  of  user 
(and  for  air  carriers,  the  number  of 
operations  by  carrier) — the  elements 
already  proposed  by  S  161.305(e).  In 
addition,  the  commenter  recommends 
that  the  analysis  of  cumulative  effect 
include  impacts  on  specific  city-pair 
markets. 

The  EPA  wants  the  FAA  to 
specifically  state  in  the  rule  that  non- 
monetary benefits  (such  as  reduction  in 
population  highly  annoyed,  reduction  in 
population  likely  to  be  awakened,  etc.) 
should  be  analyzed. 

Thomas  Murray  insists  that  the 
analysis  must  be  rigorous.  He  maintains 
that  it  must  include  modem  techniques 
for  both  qualitative  and  quantitative 
procedures  and  must  contain  a  specific 
list  of  items  to  be  included  in  the 
analysis,  including  ecological,  physical, 
and  psychological  factors. 

Comments  were  also  sought  on 
whether  the  required  analysis  of  a 
restriction  on  Stage  3  aircraft  operations 
should  vary  with  the  type  of  airport  or 
type  of  restriction  and,  if  so, 
identification  of  the  categories  to  be 
established  to  differentiate  analysis 
requirements. 

The  ATA  contends  that,  as  in  the 
basis  of  Stage  2  restrictions,  standards 
for  analysis  should  not  vary  on  the  basis 
of  type  of  airport/type  of  restriction, 
although  the  content  of  the  analysis  will 
vary  on  the  basis  of  significance  and 
complexity. 

The  Air  Freight  Association  and 
McDonnell  Douglas  also  strongly 
support  uniform  rules.  Air  Freight 
Association  adds  that  attempting  to 
define  diff^erent  categories  of  airports 
and/or  restrictions  is  an  impossible  task 
and  will  necessarily  lead  to  further 
problems  in  the  future.  Federal  Express 
concurs,  stating  that  standardization  is 
important  for  non-discriminatory 
application  of  the  national  noise  policy 
regulations.  The  UPS  believes  that  the 
FAA  should  allow  some  flexibility  in 
how  the  analysis  is  conaucted.  but  that 
the  same  analysis  and  evidence 
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requirpmeatts  shooU  •ppl)'  to  all  types 
of  i««trictioR&. 

Conversely,  atrportt  and  local 
coBUBUBilies  tend  ta  suppcrt  some 
diffowliition  in  aoalysift.  Tbe  AOQ 
and  AAAE  echoed  by  tbe  City  of  Long 
Beach,  uxgj^si  that  caiegories  of 
airports  xni^  iadude  h^-deB6tty 
airports,  other  large  1^  airports,  mixed 
general  aviatton  uid  jair  earner  airports, 
and  general  aviatioa  laiiports.  They 
furtiwradd  that  ana^sis  requirements 
may  vary  axxordiag  io  the  extent  that  a 
restrictioB  would  pretlude  operations  by 
a  particular  daas  of  f ircraft:  restrictions 
limiting  noise  withoUt  ju-Qhibiting  an 
aircraft's  use  may  require  a  lower  level 
of  analysis  than  one  that  would  totally 
nxclude  an  aircraft   . 

Another  comment^.  Charles  Feltus, 
Chamblee,  Geor^a.  ^tes  that  the 
required  ana^sis  sh9uld  vary  according 
to  the  size  and  uses  «f  the  airport.  Rules 
appropriate  for  major  airports  ser\'ed  by 
the  commeroal  fleet  ^ay  be 
inappropriate  for  jeiieral  aviation  and 
reliever  airports.  Th«  Qty  trfTorrance 
strongly  recon»iend«  that  distinct  and 
diSerent  Fegulatiom  should  apply  to 
general  aviation  versus  commercia] 
facilitiea.  The  City  of  Wat  Palm  Beach. 
Florida,  aaggests  tint  an  aircraft's 
specific  noise  charaoteristics  may 
dictate  dilferestiating  requirements. 

Respease:  As  a  fefttk  of  (he  comments 
received,  ihe  rvle  rejects  a  ma^sr 
reitnicturing  «l  this  Section  ta  align  the 
conditions  for  approval  with  the 
analysis  requirements.  This  modification 
is  inteiuled  to  iSustrate  how  the  analysis 
will  be  used  in  the  asproval  process  to 
support  each  of  the  ^x  conditions  for 


approval.  Proposed 
Conditions  for  appr 


161.317. 
vai.  is  deleted  from 


the  final  rule.  Relev^t  components  of 


ive  been 
I  revised  )  161.305 
Its  of  analysis, 
^us  among 

I  of  the 
etailed  in  the  rule 

advisory  circuiar. 
I  elements  can  be 
Ligh  form  to  assure 


proposed  S  161.317 : 
incorporated  into 
as  suggested  eler 

Tiicre  was  < 
commenters  that  ele 
analysis  should  be  < 
rather  than  in  an  F/ 
To  the  extent  ftiat ! 
stated  in  general  end 
application  to  a  wid£  range  of  ^tential 
restriction  types  and  airport 
circumstances.  Ihn  kas  been 
acconspbsfaed  in  theffinal  roie. 
Applioants  may  con^lt  wiA  FAA  staH 
in  advaixx  of  the  d^veiopnent  of  a 
proposed  reslricbon  for  farther 
suggestions  on  anaiirsis  tecimiques  and 
sources  of  iitfonnatipn  on  analysis 
methods. 

Revised  S  Kl^dOStrequires  that  the 
ap;dicant  provide:  (1)  The  complete  text 
of  the  proposed  re^tictian  and 
submitted  altematiites:  f2]  ma^ 
denoting  the  airport  g'ngrspliic 


boundaries:  (34  an  ade^nle 
eavironmenial  astessmeal  or  adeqitate 
infonHtioB  sapportiNga  categaocal 
exdiMioii:  (^  a  MmiBarsr  of  «he  evidence 
sun>orting  the  «ix  stettttory  conditiaot 
for  approval;  and  {5]  a>  astaiyKS  -of  the 
restriction  demonstrating  aiibstastial 
evidence  of  f ulftlknent  of  the  stahitory 
conditioiis.  All  of  this  inlermation  was 
required  ia  4be  proposed  rule,  «Iihov^ 
some  has  beea  consolidated  ittte 
S  161.305  in  the  final  rule  from  other 
sections. 

Within  the  an^sis  xJ  the  nestriction. 
substantial  evidence  auist  he  provided 
for  eadi  condition.  For  each  condition, 
the  fiaal  rule  stipulates  minimum 
evidence  to  be  submitted  as  well  as 
evidence  that  may  be  submitted  if  tt  is 
appropriate  and  provides  further 
support  for  the  requisite  condition  For 
example,  for  condition  1,  stating  that  Ae 
restriction  is  reasonable,  nonarbitrary, 
and  nondiscriminatory,  evidence  should 
be  provided  that  a  current  or  projected 
noise  or  aooess  problem  exists,  and  that 
the  proposed  actions  will  relieve  the 
problem.  In  addition,  evidence  required 
to  support  other  conditions  (i.e.,  tliat 
expected  net  benefits  of  tl^  proposed 
restriction  exceed  the  benefits  of  other 
alternatives!  will  support  th^ 
reasonableness  of  the  restricjon.  For 
each  condition  of  approval  me  FAA  has 
identified  and  mandated  the  analytical 
requirements  that  are  essential  to 
approvii:\g  the  restriction  and  indicates 
the  type  of  evidence  and  analysis  Hiat 
would  assist  the  applicant  in  providing 
substantial  evidence  that  the  conditions 
of  approval  have  been  met 

Under  condition  2,  evidence  must  be 
submitted  that  the  estimated  potential 
net  benefits  are  positive,  birt  the 
applicant  has  latitude  in  considering,  as 
rt  believes  appropriate,  the  components 
of  costs  and  foene^ts,  and  fte  level  of 
analysis  of  aHematrves.  In  response  to 
comments  regarding  the  benefits  of 
restrictions,  ^e  rule  clarifies  the  FAA's 
original  intent  that  benefit  analysis 
shemkl  be  rigorous.  The  appKcant  can.  in 
addition  to  describing  tfther  benefits, 
including  improvements  in  quality  of 
life,  quantify  the  noise  benefits,  such  as 
numbers  of  people  removed  from  noise 
contoius,  improved  workforce  andj-m 
educational  productivity,  or  other 
benefits. 

The  final  rule  ddetes  the  proposed 
requirement  to  "reflect  cwrrent  airline 
industry  practice"  in  response  to 
comments  that  conptiance  with  this 
requirement  would  be  difficult  in  the 
absence  of  consistent  industry  praoticc. 

With  respect  to  concerns  expressed 
regarding  ^>e  availability  of  recfuired 
data.  FAA  emphasiaes  that  it  does  not 
expect  applicantB  to  attempt  to  acquire 


prsprietary  iuIaualiML  Anaafrsis  can  be 
dcxMflcited  usiag  pKhiUdy  avaHaUetlata. 
published  in  cxiipaKte  ajmial  xeports  or 
in  Security  and  fixcfaan^e  Gsmmissian 
(SEC)  filniga.  or  submitted  *o  the 
Depai-lment  erf  TraiispuitltiDB  Winife 
the  FAA  will  not  devehsp  mmaiyyu  far  an 
afpphcant,  program  staff  will  be 
available  to  tiirect  applicants  lo  sonroes 
of  dsta.  it  should  also  be  noted  that 
partidpants  in  the  14  C3=E  part  ISA 
progEBsn  are  ehgible  to  neceive  funding 
for  conducting  studies,  which  may 
mitigate  oonoems  as  to  Ifae  cost  of 
developmg  on  analysis. 

Finally,  FAA  decided  not  lo 
differentiate  analyticad  requirements  by 
airport  or  restrjclion  t^-pe.  There  was 
widespread  conoem  anumg  commesrters 
that  such  dJffeFentiation  oould  lead  to 
the  very  problem,  the  "patchwork  quiir 
among  airports,  that  the  national  noise 
policy  is  attempting  to  eliminaite. 

Section  161.307    Comment  by  Interested 
Parties 

l^x  proposed  rule  text  fat  this  section 
was  reorganized,  but  no  substantive 
changes  were  made.  Paragraph  (b). 
requiring  applicant  notice  to  interested 
parties  erf  any  dhange  to  the  proposal 
was  moved  to  i  161.309  for  more 
appropriate  placement  The  former 
paragraph  (c).  inquiring  sdvmission  to 
the  FAA  of  evidenoe  of  notice,  was 
deleted  as  redurnlant  (adcb^ssed 
elsewhere  in  the  rule).  A  new  paragraph 
(b)  makes  clear  an  appbcant's  requiiied 
submission  of  a  summary  <tf  comments 
to  the  FAA  and  full  text  of  comments  on 
request. 

Section  161.308    Requirement  for  New 
Notice 

The  proposed  nde  •nvnld  have 
required  airport  operators  to  initiate  a 
new  notice  if  it  makes  snbstantial 
changes  to  the  proposed  restrictian  or 
the  analysis  during  tbe  180-day  notice 
period.  A  substantial  ciamge  imdaded. 
but  was  not  limited  to,  a  more  restrictive 
proposal  or  a  revision  that  alters  the 
way  impacts  are  apportionod  among 
aircraft  if  a  substantial  change  is  made 
during  the  FAA's  ItO-day  review  of  the 
proposed  restrictian,  the  apphcanl  must 
notify  FAA  in  writing  that  it  is 
VMithdrawing  its  proposal  from  the 
review  prooess  until  it  has  ooiBpleted 
additianal  analysis,  notice,  and 
comment 

Comments:  As  wifti  ^  new  noi^oe 
requirement  for  proposed  restrictions  on 
Stage  2  aircraft  operations,  sonte 
oommenters  believe  that  beginning  the 
180-day  period  for  approval  again  for  a 
proposal  revision  is  excessive  and  could 
seriously  impede  tlie  local  ndemaktng 
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process,  as  well  as  make  airport 
operators  inflexible  to  change.  Other 
commenters  believe  that  any  change  to 
a  proposed  restriction  should  trigger  a 
new  comment  period. 

Response:  As  with  subpart  C,  the  rule 
is  revised  to  limit  the  definition  of 
substantial  change.  The  final  rule 
retains  the  requirement  for  the  180-day 
FAA  review  process  to  begin  again  for 
substantial  changes.  However,  the 
illustration  of  "substantial  change"  is 
now  limited  to  a  change  that  would 
increase  the  burden  on  an  aviation  user 
class.  The  rule  now  eliminates  changes 
in  apportionment  of  the  restriction's 
burden  as  a  "substantial  change" 
because  there  may  be  cases  where, 
although  a  change  in  apportionment 
occurs,  the  adverse  impact  on  11  parties 
is  decreased.  The  airport  operator  may 
consult  the  FAA  for  guidance  if  it  is 
uncertain  whether  a  change  is 
substantial  and  merits  restarting  the 
review  process.  While  the  FAA  does  not 
want  to  discourage  changes  to 
restriction  proposal  during  the  180-day 
period,  it  is  essential  that  interested 
parties  have  ample  time  to  review  and 
comment  on  the  changes.  As  with 
proposed  restrictions  on  Stage  2  aircraft 
operations,  a  likely  case  will  be  a 
change  resulting  from  the  45-day  notice 
and  comment  period.  In  such  a  case,  the 
airport  could  expeditiously  revise  its 
restriction  and/or  analysis,  adding 
perhaps  as  little  as  60  days  to  the  180- 
day  period. 

Section  161.311    Application  Procedure 
for  Approval  of  Proposed  Restriction 

As  proposed,  this  section  would 
require  applicant  submission  of  the 
requisite  analysis,  summary  of  evidence 
as  to  the  conditions,  evidence  of  a 
public  comment  period,  and  a  statement 
that  the  applicant  is  empowered  to 
implement  the  restriction  or  represents 
that  empowered  party.  Although  the  rule 
has  been  revised  to  more  clearly  align 
analytical  requirements  with  the  six 
statutory  conditions  for  approval,  it  is 
still  advantageous  for  the  applicant  to 
summarize  how  the  analysis  supports 
the  conditions.  Aside  from  minor  textual 
edits  and  reorganization,  there  are  two 
substantive  changes  in  the  rule  text. 
Former  paragraph  (c),  requiring 
submission  of  evidence  of  public  notice 
and  comment,  was  deleted  from  this 
section  as  this  requirement  is  replicated 
elsewhere  in  the  rule  text.  A  new 
paragraph  (d)  has  been  added  requiring 
the  applicant  to  state  whether,  in  the 
event  of  disapproval  of  the  restriction  or 
any  alternative,  the  applicant  wishes  the 
FAA  to  grant  partial  approval  of  a 
restriction  if  that  part  of  the  restriction 
meets  the  statutory  conditions.  Partial 


approval,  as  discussed  above  in  the 
major  issue  section  'Total  Versus 
Partial  Approval,"  could  expedite  the 
review  and  approval  process. 

Section  161.313    Review  of  Application 

As  proposed  in  the  NPRM,  this  section 
would  set  forth  FAA  responsibilities  for 
review  of  applications.  Several  minor 
textual  changes  were  made  in  the  rule 
that  do  not  result  in  substantive  changes 
of  the  rule.  Substantive  changes  include 
one  made  in  paragraph  (a)  to  specify 
that  FAA  determinations  of 
completeness  will  be  made  on  all 
submitted  proposed  restrictions  and 
alternatives.  Paragraph  (c)  was 
amended  to  accommodate  submission  of 
alternative  proposals.  Discussion  of 
submission  of  alternatives  is  provided 
above  in  the  general  issue  section  'Total 
Versus  Partial  Approval."  Amending 
language  added  to  paragraph  (c)(4)(iv) 
assures  that  environmental 
documentation  encompasses  an 
environmental  assessment  or 
information  supporting  categorical 
exclusion.  Finally,  paragraph  (c)(5)  was 
revised  in  the  rule  to  make  explicit  when 
FAA  will  deny  an  application  for 
incompleteness  and  return  it  to  the 
applicant,  closing  the  matter  without 
prejudice.    - 

Section  181.315    Receipt  of  Complete 
Application 

The  section  provided  that  FAA  would 
publish  a  Federal  Register  notice  of  the 
proposed  restriction,  inviting  comments 
for  a  30-day  comment  period.  It  also 
established  that  the  FAA  would  notify 
an  applicant  of  FAA's  intent  to  rule  on  a 
complete  application.  The  text  of  this 
section  remains  unchanged  in  the  Bnal 
rule. 

Section  161.317    Conditions  for 
"Approval 

As  proposed,  once  the  analysis  was 
complete,  the  NPRM  required  the 
applicant  to  submit  substantial 
evidence,  drawn  from  the  analysis, 
showing  that  the  six  statutory 
conditions  for  approval  had  been  met 
The  NPRM  set  out  criteria  that  FAA 
considers  to  be  essential  elements  of 
acceptable  evidence  of  fulfilhnent.  By 
statute,  the  Secretary  cannot  approve  a 
proposed  restriction  unless  there  is 
substantial  evidence  that  the  proposed 
restriction:  (1)  is  reasonable, 
nonarbitrary  and  nondiscriminatory;  (2) 
does  not  create  an  undue  burden  on 
interstate  or  foreign  commerce;  (3)  is  not 
inconsistent  with  maintaining  the  safe 
and  efficient  use  of  the  navigable 
airspace;  (4)  does  not  conflict  with  any 
existing  Federal  statute  or  regulation;  (5) 
has  been  subject  to  adequate 


opportunity  for  public  comment;  and  (6) 
does  not  create  an  undue  burden  on  the 
national  aviation  system.  For  each 
condition  for  approval,  the  applicant 
would  select  that  evidence  appropriate 
to  analyzing  the  particular  restriction. 

The  NPRM  stated  that  the  burden  of 
analysis  should  rest  with  the  applicant 
to  prove  substantial  evidence  of 
compliance  with  the  six  statutory 
conditions.  FAA  queried  the  public  with 
respect  to  submissions  of  evidence  with 
the  following  speciflc  questions: 

Should  a  mandatory  list  of  evidence 
be  provided  iq  the  rule  to  demonstrate 
fulfillment  of  each  statutory  condition 
for  approval  of  the  restriction  If  so,  what 
should  the  evidence  consist  of?  Should 
evidence  requirements  for  approval  of 
restrictions  on  Stage  3  aircraft  vary  with 
either  type  of  airport  or  type  of 
restriction?  If  so,  what  categories  should 
be  established  to  differentiate  evidence 
requirements? 

Comments:  The  Air  Freight 
Association  asserts  that  it  is  essential 
for  applicants  to  provide  adequate 
information  on  undue  burden  on 
interstate  commerce  and  on  the  national 
transportation  system.  Airborne  Express 
comments  that  all  the  evidence 
requirements  set  forth  in  proposed 
9  161.317  should  be  mandatory. 

The  ALPA  suggests  that  the  FAA 
review  process  include  analysis  of  the 
safety  implications  of  a  proposed 
restriction,  and  proposed  specific 
language  to  satisfy  its  safety  analysis 
concerns.  The  ALPA  wants  the  rule  to 
require  "an  analysis  of  the  effects  of  the 
proposed  restriction  on  the  safety  of 
flight  operations;  on  the  use  of  airspace 
in  the  vicinity  of  the  airport,  including 
the  interface  with  en  route  airspace;  on 
other  safety  considerations;  and  on 
environmental  factors  other  than  noise." 
Further,  ALPA  suggests  revising 
S  161.317(c)  to  require  that  "evidence 
shall  include  at  a  minimum,  a  showing 
that  the  effects  of  the  proposed 
restriction  will  not  be  contrary  to 
applicable  existing  safety  regulatory 
schemes." 

The  NAWG  and  Westchester  County, 
New  York,  want  clariflcation  of  terms, 
specifically  undue  burden.  Absent  such 
definition,  NAWG  wants  to  shift  the 
burden  of  proof  to  the  FAA  to  establish 
that  any  proposed  restriction  constitutes 
an  undue  burden  on  the  national 
aviation  system.  The  City  of  Cleveland 
wants  to  shift  the  burden  of  proof 
regarding  reasonableness  of  a  proposed 
restriction  to  those  parties  opposing  the 
proposal. 

The  NOISE  argues  that,  as  the  FAA  is 
in  possession  of  facts  essential  to 
establishing  substantial  evidence  of 
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oor.ditions  for  approval,  it  should 
assume  this  burden  of  evaluating  the 
conditioBa.  I 

Fina]!j.  uie  NPFM  ^uestiened 
wlKi^er  e\'tdenoe  requirements  for 
approval  of  restrkjtions  on  Stage  3 
aincraft  sbould  va^  with  either  type  of 
airport  or  type  of  oestrictkn  and.  if  so, 
identificaiioa  of  categories  to 
differentiate  evidoice  re^fiiiiements. 

The  Air  Freight  Kssociatian  again 
states  that  unifont  rules  are  more 
appropriate.  The  UPS  also  asserts  that 
evidence  requireaients  should  apply  to 
all  types  of  restrictions.  According  to 
UPS,  standard  evidence  requirements 
are  crucial.  It  also  {claims  that  any 
restriction  on  Stage  3  nighttime 
operations  should  be  viewed  as  a  per  se 
burden  on  intersta  te  commerce,  and 
that — ^in  UPS*  vieW — evidence  submitted 
will  probably  resiat  in  a  finding  of 
undue  burden. 

Response:  As  inpcated  above  in  the 
discussion  of  S  lei  J305,  S  161.317  of  the 
proposed  rule  faasjbeen  deleted,  but  its 
evidence  requirements  and  ^idance  for 
approval  have  bean  incorporated  into 
the  required  analysis  of  §  161.305. 
Because  the  conditions  for  approval 
were  mandated  b}  statute,  there  is  no 
change  in  the  requ  irement  that 
applicants  must  silbmit  substantial 
evidence  to  suppc^  each  condition  for 
approval 

With  respect  to  tvidence  subirassions, 
FAA  has  detemriiied  that  some 
components  of  evidence  witfrin  each  of 
the  six  conditions  for  approval  are 
essenttat  and  |  tQl.305  indicates  which 
evidence  is  mandatory.  Xiandatory 
evidence  reqnirenlents  are  consistent  for 
all  airports  and  tyt>es  of  restrictions. 

SeclioD  16L317    AfipivvaJ  or 
Disapftroval  of  Proposed  Restriction 

Formerly  designated  5  161.319  in  the 
NPRM.  this  is  no*t  5  161.317  because  of 
the  dianges  noted|in1be  discussion 
above.  As  propos^  this  section 
addressed  FAA  r^ew  of  proposals  and 
issuance  «f  its  approval  or  disapproval 
deterwri nation  It  krther  identi^ed  those 
conditions  on  which  a  disapproval 
wovU  be  issaed,  f  AA's  autiiority  to 
approve  only  Sta^  3  restrictioQS,  and 
FAA  ooodihoBal  approval  of  a  proposed 
restriction.  I 

Tins  section  faa^  been  rexased  and 
refonaatted  to  ao^omniodate  submission 
of  altematiTe  proposals  and  to  clarify 
that  FAA  will  oniy  act  upon  complete 
propoals,  in  the  osder  of  preference 
indicaled.  contaimsd  in  an  application.  A 
coaoplete  proposal  coasists  of  a 
proposed  restriction  and  all  required 
analysis  associate  with  tJK  proposal.  If 
an  applicant  chocks  to  submit 
alternative  prapo^ais,  an  application 


may  contain  more  than  one  oamplete 
proposal  If  upon  evaluation  the  FAA 
does  Bst  approve  any  proposal  and  if 
the  applicant  has  requested  partial 
approval  as  an  option,  the  FAA  may 
approve  part  oT  a  proposal  that  meets 
the  statutory  conditions  for  approval. 

§161.319    Withdrawal  or  Revision  of 
Restriction 

Fonneriy  ( 181321,  ^m  section,  as 

proposed,  establiahed  requirements  for 
withdrawal  or  amendment  of  a 
restriction,  as  weU  as  specifying  whart 
amendments  to  restrictions  are  under 
this  part.  Apart  from  minor  text 
clarifications,  this  section  was  revised  in 
the  final  rule  to  clarify  that  a  subsequent 
amendment  to  a  Stage  3  restriction  that 
was  in  effect  after  October  1, 1990,  is 
covered  in  this  sui^art 

Section  161.321    Optional  Use  of  14 
CFR  Part  150  Procedares 

Formerly  proposed  as  §  161.323,  this 
section  would  aUow  the  airport  operator 
to  utilize  the  notice  and  comment 
procedures  contained  in  14  CFR  part  150 
as  an  alternative  to  the  aotioe  and 
comment  requirements  contained  in  diis 
subpart,  and  to  incbde  the  analysis 
required  in  this  subpart  in  the  airport     >, 
operator's  part  150  program  submission. 

Comments:  The  same  comments  were 
received  on  the  proposed  optional  use  of 
14  CFR  part  150  procedures  for  proposed 
restrictions  on  Sta^e  3  aircraft 
operations  as  wiere  received  for  Stage  2 
aircraft  resthctiont.  Iliese  comments 
have  been  adeqaatdy  simimarized  in 
the  (fiscussion  under  subpart  C  above. 

Response:  In  the  rule,  diis  section  is 
renumbered  as  (  lfil.321.  As  with 
propoaed  restrictions  on  Stage  2  aircraft 
operations,  the  part  150  process  will 
remain  an  optional  procedure  in  the  rule 
for  proposed  restrictions  on  Stage  3 
aircraft  operations.  As  noted  above,  part 
150  studies,  whedter  for  restriction 
proposals  for  Stage  2  or  Stage  3  aircraft 
operations,  are  eligible  for  Federal 
financial  asststtance. 

The  FAA  has  made  some  revisions  to 
the  optional  use  of  the  part  150  process 
with  respect  to  restriction  proposals  for 
Stage  3  aircraft  in  response  to  comments 
and  in  order  to  clarify  the  mechanics  of 
usii^  this  optional  procedure.  Section 
161.321(b)tl)  requires  that  the  airport 
operator  ensure  that  all  parties 
identified  in  i  161.303  for  direct 
notification  of  a  proposed  restriction  on 
Stage  3  aircraft  operations  are  notified 
that  tfie  part  190  progrsun  will  include 
such  a  restriction  and  are  offered  the 
opportunity  to  participate  as  oonsnlted 
parties.  This  revision  is  m  direct 
response  to  comments  pointing  out  a 
potential  deficiency  in  notice  tmder  the 


part  150  option.  The  FAA  concurs  that 
this  could  be  a  problem,  and  identical 
revisions  in  subparts  C  and  D  have  been 
made  for  proposed  restrictions  on  Stage 

2  and  Stage  3  aircraft  operations, 
respectively.  The  complete  discussion  of 
this  revision  is  presented  above  mrder 
subpart  C.  The  airport  of)erator's  part 
150  submission  must  include  evidence  of 
the  required  notiftcationt. 

Section  161.321(b)(3)  requires  the 
airport  operator  to  clearly  identify  that 
the  part  150  submission  includes  a 
proposed  part  161  restriction  on  Stage  3 
affcraft  operations  far  FAA  review  and 
approval  under  part  161,  and  to  include 
the  information  required  in  S  161.311  for 
a  part  161  application. 

As  clarified  in  S  161.321(c).  the  FAA 
win  review  the  proposed  part  161  Stage 

3  restriction  included  in  the  part  150 
submission  in  accordance  with  the 
procedures  and  standards  in  part  161. 
The  FAA  will  review  Ike  part  150 
submission,  in  its  eatirety.  in 
accordance  with  the  procedures  and 
standards  of  part  159. 

In  1 161.321(dj,  the  rule  explicitly 
states  that  an  amendment  of  a  Stage  3 
restriction  may  also  be  processed  under 
14  CFR  part  150  procedures  to  the  same 
extent  as  an  initial  submissioa  may  be. 

Section  161.323    Noti^Tcation  ofxt 
Decision  Not  to  fmpfement  a  Restriction 

Proposed  as  S  1:61.325,  this  section 
stipulated  certain  applicant  acUcm  if  an 
approved  restriction  is  not  implemented. 
The  proposed  text  is  not  changed  in  the 
rule. 

Section  161.325    Availability  of  Data 
and  Comments  on  an  Implemented 
Restriction 

This  new  sectioB  was  added  to  this 
subpart,  as  well  as  elsewhere  in  the  rule 
text,  in  response  to  comments. 
Addressed  in  detail  under  a  different 
subpart  discussion,  this  section  answers 
commenters'  ccmoem  that  data  and 
comments  on  the  initial  restriction 
application  be  available  for  inspection 
or  use  by  proponents  of  a  restricfioB 
reevaluation  at  a  later  date. 
Consequently,  Aus  section  requires  that 
data  and  comments  be  retained  by  the 
airport  for  as  Kn»g  as  the  restriction  is  in 
effect,  and  that  they  be  made  available 
for  inspection  if  the  FAA  has 
determined  that  a  reevaluation  of  that 
restriction  is  justified. 

Subpart  £  of  tiie  proposed  rale 
implements  the  Acf  s  directives 
regarding  reevaluation  of  agreements  or 
restrictions  affecting  St^ge  3  aircraft 
operations.  Changes  of  the  proposed 
subpart  text  for  the  final  rule  are 
minimal,  bat  not  insignificant,  and  are 
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discussed  in  detail  below.  Revisions 
were  based  upon  comments  and  FAA's 
own  determinations  of  needed  changes. 
Most  significent  are  the  lessened  notice 
requirements  (changed  throughout  the 
rule);  the  greater  specificity  regarding 
both  the  scope  of  application  and  the 
reference  point  for  the  noise-levei 
change  triggering  reevaluation 
candidacy;  and  the  more  explicit 
statement  of  required  data  retention  and 
accessibility. 

Comments:  Conunents  evidence 
considerable  general  support  for  the 
reevaluation  process  detailed  in  the 
NHIM,  but  there  were  some  aspects  of 
the  procedure  that  prompted  specific 
requests  for  changes  or  claritication. 
Comments  addressing  issues  pervasive 
to  subpart  E  will  be  dealt  with  Grst.  with 
comments  referencing  issues  contained 
in  specific  sections  discussed  in  the 
appropriate  section  below. 

The  NAWG's  comments  express 
concern  that  adverse  findings  on 
reevaluations  can  interfere  with 
contractual  obligations,  hampering 
airports'  financing  ability  and  capital 
market  access. 

Reaoponse:  While  the  FAA  is 
sensitive  to  the  capital  maricet  funding 
position  of  airports,  as  is  apparent  from 
the  procedure  for  imposition  of 
sanctions  in  subpart  F.  the  FAA's  action 
regarding  reevaluations  is  pursuant  to 
statutory  directive.  Moreover,  while  the 
FAA  action  may  affect  an  existing 
contract,  the  FAA  is  not  a  party  to  the 
contract  and  both  contracting  parties 
presumably  are  aware  of  the  potential 
for  reevaluation.  As  with  the  imposition 
of  sanctions,  it  is  assumed  that  capital 
market  sources  will  factor  the  cost  of 
this  possibility  into  the  cost  of  capital. 

Comments:  Responding  to  the  NPRM 
question  as  to  what  access  reevaluation 
petitioners  should  be  allowed  to  data 
that  had  supported  the  initial  restriction 
approval,  the  NBAA  and  UPS  comment 
that  access  to  data  utilized  by  airport 
operators  in  the  restriction  application  is 
necessary. 

Response:  The  FAA  is  persuaded  that 
accessibility  must  be  assured  for 
information  regardings  limitations  on 
Stage  3  aircraft  operations  contained  in 
agreements  under  subpart  B  and  in 
restrictions  under  subpart  D. 
Consequently,  new  §S  161.109  and 
161.325  were  added  to  the  final  rule  text 
in  subparts  B  and  D,  respectively,  to 
■require  retention  of  data  and  comments 
for  the  duration  of  the  restriction  and 
their  availability  for  inspection  during 
the  pendency  of  reevaluation  of 
restrictions  on  Stage  3  aircraft 
operations,  once  FAA  determines  that  a 
reevaluation  is  justified. 


Section  161.401    Scope 

This  subpart  in  accordance  with 
statutory  directive,  applies  only  to 
restrictions  on  Stage  3  aircraft 
operations  that  were  agreed  to  under 
subpart  B  or  implemented  under  subpart 
D.  'This  section  also  notes  the  statutory 
exceptions  to  reevaluation.  One  text 
amendment  to  the  rule  clarifies  this 
subpart's  conformance  with  the  Act's 
mandate  that  reevaluation  apply  to 
Stage  3  aircraft  operation  restrictions 
that  first  became  effective  after  October 
1, 1990. 

Comments:  The  Metropolitan 
Washington  Council  of  Governments 
and  Newport  Beach.  California,  request 
that  the  final  rule  clarify  the 
nonapplicability  of  the  reevaluation 
process  to  statutorily  exempted 
restrictions  listed  in  section  9304  of  the 
Act 

Response:  Upon  review  of  this  text 
the  FAA  finds  that  S  161.401  makes 
applicability  sufficently  exphcit  as  to 
the  statutory  exemptions,  and  that 
further  explanation  of  applicability  to 
grandfathered  restrictions  is 
imnecessary. 

Comments:  Conmients  from  Airborne 
Express  and  San  Jose,  California,  state 
that  reevaluation  shoulcf^ot  be  applied 
to  agreements. 

Response:  The  FAA  notes  that 
subsection  9304(f]  of  the  Act  provides 
for  Secretarial  reevaluation  of  any 
restrictions  previously  agreed  to  or 
approved  under  subsection  (d)  of  the 
Act  (addressing  approval  of  restrictions 
on  Stage  3  aircraft  operations).  The  final 
rule  reflects  this  statutory  directive  in     < 
not  exempting  agreements  with  Stage  3 
aircraft  restrictions  from  reevaluation 
under  subpart  E. 

It  should  also  be  noted  that,  with 
regard  to  ree\aluation,  the  Act  refers 
solely  to  agreed-to  or  FAA-approved 
restrictions  on  Stage  3  aircraft.  This 
statutory  limitation  is  adhered  to  in  the 
rule,  as  it  does  not  permit  reevaluation 
of  restrictions  on  Stage  2  aircraft 
operations. 


Section  161.403 
Reevaluation 


Criteria  for 


As  proposed,  this  section  mirrored  the 
statutory  mandate  that  only  an  aircraft 
operator  may  request  a  reevaluation, 
and  set  forth  the  initial  criteria  that  must 
be  met  for  an  FAA  determination  that  a 
reevaluation  is  justified.  The 
reevaluation  applicant  was  required  to 
submit  evidence  demonstrating  a  change 
in  the  noise  environment  or 
noncompatible  land  use  that  results  in  at 
least  one  of  the  statutory  conditions  for 
approval  in  S  161.305  being  violated,  as 
well  as  evidence  of  local  attempts  to 


resolve  any  dispute  over  the  restriction. 
This  section  also  established  a  two-year 
waiting  period,  after  a  restriction  is 
implemented,  prior  to  a  reevaluation 
request.  This  section  remains  largely 
unchanged  in  the  final  rule,  except  for 
two  clarifications  that  are  noted  in  the 
discussions  below. 

Comments:  One  cargo  carrier. 
Airborne  Express,  maintains  that 
applying  the  two-year  wait  for 
reevaluation  of  an  agreement  is  beyond 
the  statute. 

Response:  The  FAA  did  change  the 
proposed  text  with  the  insertion  of  the 
word  "normally"  to  emphasize  the 
flexibility  of  the  rule:  that  the  two-year 
wait  will  typically — but  not  rigidly — ba 
applied  to  reevaluation  of  agreements. 

Comments:  The  ALPA  endorses  the 
proposed  quantitative  criterion  of  a  IJS 
dB  change  in  the  noise  environment  to 
trigger  reevaluation,  but  the  National 
Airport  Watch  Groups  argues  that  the 
threshold  for  reevaluation  should  be  3 
dB.  The  latter's  comments  note  that  this 
higher  threshold  would  ensure  that 
benefits  would  be  achieved  without 
hazard  of  rollback. 

Response:  This  latter  comment 
reveals  a  need  to  clarify  of  the  1.5  dB 
change  requirement.  The  1.5  dB  change 
relates  to  the  target  goal,  that  is.  it  is  not 
a  change  from  the  initial  noise  level  but 
a  change  from  the  target  goal.  To 
prevent  similar  misinterpretations,  the 
proposed  text  of  S  161.403(b)(1)  is 
amended  to  clarify  that  calculation  of 
noise-level  change  is  to  be  based  on  the 
divergence  of  the  actual  noise  impact  of 
the  restriction  from  the  estimated  noise 
impact  predicted  in  the  anaylsis 
required  in  S  161.303(e){i)(A)(2). 

Comments:  The  NAWG  also  wants 
the  FAA  to  disallow  consideration  on  a 
case-by-case  basis  of  other  criteria 
presented  by  aircraft  operators  for 
reevaluation,  arguing  that  precise 
criteria  must  be  identified  in  the 
regxdatory  language.  The  Airport 
Coordinating  Team  submitted  comments 
requesting  that  the  1.5  dB  change  not  be 
the  sole  determinant  that  reevaluation 
•based  on  noise  change  is  justified,  and 
that  single-event  noise  changes  should 
be  considered. 

Response:  Upon  review  of  these 
suggestions,  the  FAA  has  determined 
that  no  change  in  the  proposed  rule 
language  is  necessary,  as  the  present 
text  provides  sufficient  latitude  and 
flexibility  for  consideration  of  other 
evidence  as  appropriate. 

Comments:  Comments  offered  by 
ALPA  request  additional  text  to  clarify 
that  the  two-year  waiting  period  for 
reevaluation  does  not  apply  to  safety 
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restrictions  that  aie  beyond  the  scope  of 
proposed  part  161 

Response:  The  !  AA  finds  insertion  of 
such  language  unqecessary,  since 
regulatory  requirefnents  contained  in 
one  subpart  of  the  Code  of  Federal 
Regulations  have  listorically  been  not 
applicable  to  othe  -  regulatory  subparts 
unless  that  applici  ition  is  explicitly 
noted. 

Comments:  Con  ments  submitted  by 
several  towns  in  (lalifomia,  Arizona, 
North  Carolina,  Massachusetts, 
Michigan,  and  Colorado  (in  a  joint 
submission],  and  ^»y  Massport  request 
that  petitions  for  iieevaluations  be 
permitted  from  loaal  governments  and 
citizens  affected  m  airport  operatioi)^. 
Response:  The  final  rule  text  adheres 
to  the  statutory  limitation  that 
reevalution  be  conducted  only  upon  the 
request  of  an  aircraft  operator 
(subsection  9304(fl). 

Comments:  Thelburden  imposed  by 
the  reevaluation  process  overall  was 
ral  commenters.  Five 
[le  comment 
le  Metropolitan 
cil  of  Governments 
^at  aircraft  operators 
;e  to  a  restriction  on 
statutory  criteria, 
while  the  restriction  applicant  must 
prove  all  six  conditions.  The  UPS 
comments,  however,  note  that  this 
requirement  is  consistent  with  statutory 
language  in  section  9304  of  the  Act.  The 
NBAA  maintains  ihat  the  burden  of 
proving  that  reevaluation  is  justified 
may  be  too  great  lor  one  general 
aviation  operator  to  bear,  and  that  the 
FAA  should  undei  lake  the  burden  of 
proof  once  the  aircraft  operator 
demonstrates  thai  reevaluation  may  be 
appropriate. 

Response:  This  suggestion  is  contrary 
to  the  explicit  plai  ;ement  of  the  burden 
provided  in  subsection  9304(f)  of  the 
Act.  Due  to  the  general  concern 
expressed  by  nunjerous  commenters 
regarding  the  buraen  of  the  notice 
requirements  thro  jghout  the  proposed 
rule  text,  the  FAA  has  significantly 
minimized  the  buiden  of  the  notice 
161.407,  discussed 


discussed  by  seve 
communities  (in  o^ 
submission)  and  i 
Washington  Con 
argue  it  is  unfair  1 
may  base  a  challe 
only  one  of  the  si> 


requirements  in  9 
below. 

SecUon  161.405 
Reevaluation . 


Request  for 


As  proposed,  tqis  section  stipulated 
information  that  must  be  submitted  to 
the  FAA  by  a  reevaluation  applicant  to 


obtain  FAA's  init 


whether  a  full  ree  valuation  of  the 


restriction  is  justi 


led.  Proposed 


al  determination  of 


information  requirements  included  a 
description  of  the  restriction,  evidence 
of  both  the  chang ;  in  the  noise 
environment  (req  lired  in  §  161.403)  and 


the  likelihood  that  it  results  in  violation 
of  at  least  one  of  the  statutory 
conditions  for  approval.  Further,  the 
applicant  was  required  to  provide 
evidence  of  local  attempts  to  resolve  the 
dispute.  Section  161.405  also,  described 
fact  gathering  that  may  be  undertaken 
by  the  FAA  and  what  procedures  follow 
FAA  determination  that  reevaluation  is 
justified  (completion  of  analysis  and 
notice  by  the  reevaluation  applicant). 
No  substantive  changes  were  made  to 
the  proposed  text  of  this  section  in  the 
rule. 

Comments:  A  joint  submission  of 
comments  by  five  communities  in 
various  states  suggest  that  the  FAA  not 
defer  the  bulk  of  analysis  required  for  a 
reevaluation  request  until  after  its  initial 
determination  that  reevaluation  is 
appropriate. 

Response:  While  this  suggestion 
understandably  reflects  communities' 
desire  to  dissuade  applications  for 
reevaluations.  FAA  rejects  this  proposal 
as  being  unnecessarily  costly  and 
burdensome  to  those  seeking 
reevaluations  of  restrictions. 

Section  161.407    Notice  of  Reevaluation 

As  proposed,  this  section  addressed 
the  published  and  direct  notice  required 
by  reevaluation  applicants  once 
reevaluation  was  determined  to  be 
justified  by  the  FAA.  It  also  set  forth  the 
requisite  information  for  each  notice. 
There  was  a  significant  number  of 
comments  addressing  the  burden  of 
notice  generally,  for  both  initial 
restriction  application  and  reevaluation. 
Consequently,  after  review  of  comments 
and  FAA's  own  review  of  proposed  rule 
requirements,  the  text  of  this  section  is 
revised  in  the  rule  to  significantly  lessen 
the  notice  burden  to  the  extent  possible 
consistent  with  the  statutory  and  public 
interest  mandate  to  assure  sufficient 
notice  to  all  interested  and  affected 
parties.  This  revised  section  also 
conforms  to  revised  notice  requirements 
in  the  rule  text  of  subparts  B,  C,  and  D. 

Consistent  with  revisions  in  other 
subparts,  publication  of  notice  in  a 
national  circulation  newspaper  and 
aviation  trade  publications  has  been 
eliminated.  Published  notice  is  now 
limited  to  an  areawide  newspaper  or 
newspapers  of  general  circulation  that 
either  singly  or  together  has  general 
circulation  throughout  the  airport  noise 
study  area  (or  the  airport  vicinity  for 
agreements  at  airports  where  a  noise 
study  area  has  not  been  delineated).  A 
new  recrement  is  added  regarding 
posting  of  a  notice  in  the  airport  in  a 
prominent  location  accessible  to  airport 
users  and  the  public.  Because  of  the 
lessened  published  notice,  direct  notice 
is  slightly  expanded  with  respect  to 


/ 


airport  users,  community  groups,  and 
business  organizations  in  the  affected 
area  "and  known  to  be  interested  in  the 
greement  or  restriction. 

Comments:  Comments  submitted  by 
the  Chicago  Association  of  Commerce 
and  Industry  requested  a  longer 
minimum  comment  period,  such  as  90 
days. 

Response:  After  review  of  this 
suggestion,  the  FAA  has  decided  to 
leave  the  proposed  45-day  comment 
period  unchanged.  The  45-day  minimum 
comment  period  in  §  161.407  together 
with  a  subsequent  45-day  comment 
period  offered  by  the  FAA  provide 
ample  opportunity  for  review  and 
comment  on  the  data  available. 

Section  161.409    Required  Analysis  by 
Reevaluation  Petitioner 

The  analysis'requirements  in  the 
proposed  rule  text  for  this  section 
remain  largely  unchanged,  with  two 
exceptions.  Section  161.409(b)(5)  has 
been  revised  to  require  an  adequate 
environmental  assessment  of  the  impact 
of  discontinuing  all  or  part  of  the 
disputed  restriction,  or  information 
supporting  a  categorical  exclusion  under 
FAA  orders  implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321).  A  second  change  was  in 
response  to  commenters'  observation3 
as  noted  below. 

Comments:  Comments  submitted  by 
the  AOCI  and  the  AAAE  contain  valid 
observations  on  inappropriate 
terminology  in  proposed  S  161.409(c). 
Specifically,  they  criticize  the 
descriptions  of  restrictions  that  had 
been  properly  imposed  and  were  being 
considered  for  reevaluation  as  alleged 
"violations"  of  the  statutory  conditions. 

Response:  As  the  commenters 
properly  point  out,  such  restrictions  are 
not  in  violation  of  the  statutory 
requirements  merely  because  they  were 
not  unilaterally  rescinded  once 
conditions  changed  and  they  may  no  , 
longer  meet  the  statutory  criteria. 
Therefore,  the  FAA  has  appropriately 
revised  the  rule  text  of  §  161.409(c)  and 
elsewhere  as  needed. 

Section  161.411    Comment  by  Interested 
Parties 

This  section,  as  proposed  in  the 
NPRM,  established  procedures  for 
receipt  of  comments  to  the  reevaluation 
applicant  and  for  notice  to  interested 
parties  of  any  substantial  changes  made 
to  the  analysis  that  was  initially  . 
available  for  comment.  A  45-day 
comment  period  was  required  from  the 
date  the  changed  analysis  is  available. 
What  was  proposed  S  161.411(c), 
addressing  submission  of  evidence  of 


Federal  Reyster  /  Vol.  56.  No.  186  /  Wectoesday.  September  25. 1991  /  Rules  and  Regulations       4p689 


notice  and  a  summary  of  comments  to 
the  FAA,  is  now  in  9  161.413(a)  for  more 
appropriate  placement.  ^ 

Section  161.411(a)  is  revised  in  the 
rule  to  clarify  that  comments  need  only 
be  made  available  for  inspection  by 
interested  parties.  This  paragraph 
continues,  as  initially  proposed,  to 
require  that  comments  be  retained  for 
only  two  years  following  FAA 
reevaluation. 

Section  161.413    Revaluation  Procedure 

As  proposed,  this  section  required 
that  the  applicant  submit  to  the  FAA  the 
requisite  analysis,  evidence  of  notice, 
and  a  summary  of  comments; 
established  FAA  Federal  Register  notice 
of  reevaluation,  which  begins  a  second 
45-day  comment  period;  and  noted  FAA 
abihty  to  conduct  additional  information 
acquisition  procedures  as  needed. 

This  proposed  text  remains  generally 
unchanged  in  the  rule,  except  for  two 
changes  that  deserve  cursory  attention. 
One  minor  text  reorganization  of  the 
proposed  rule,  as  noted  in  the  above 
discussion  of  §  161.411(c),  is  insertion  of 
proposed  %  161.411(c)  (submission  of 
V'  evidence  of  notice  and  a  summary  of 
comments)  into  §  161.413(a),  which 
references  this  documentary  submission 
requirement  to  a  lesser  extent.  Thus,  a 
redundancy  in  the  proposed  rule  was 
^eliminated  in  the  final  text.  In  addition, 
a  sentence  was  added  to  the  end  of 
§  161.413(b)  to  clari^  that  FAA  will  not 
act  upon  incomplete  reevaluation 
applications. 

Comments:  The  Chicago  Association 
of  Commerce  and  Industry's  comments 
suggest  that  the  airport  operator  submit 
the  full  text  of  all  comments  to  the  FAA. 

Response:  The  proposed  text  remains 
unchanged  in  this  regard,  as  it 
adequately  addresses  the  accessibility 
of  this  information.  Section  161.413 
provides  FAA  access,  upon  request,  to 
conunents  submitted  to  the  applicant 
and  the  authority  to  gather  any 
additional  informative  material  as 
deemed  necessary.  Comments  are  also 
submitted  directly  to  the  FAA  upon  the 
Federal  Register  notice  initiating  the 
FAA's  45-day  comment  period. 

Section  161.415    Reevaluation  Action 

This  proposed  section  specified  action 
subsequent  to  completion  of  the 
reevaluation  process.  If  FAA  found  that 
the  restriction  met  the  statutory  criteria, 
the  restriction  remained  in  effect  if  the 
restriction  was  found  to  be  not  in 
compliance,  FAA  approval  would  be 
rescinded.  FAA  would  publish  a  Federal 
Register  notice  announcing  its  findings, 
and  also  directly  inform  the  airport 
operator  and  applicant  aircraft  operator. 
An  airport  operator  would  have  to 


rescind  a  previously  approved  Stage  3 
restriction  or  ease  to  enforce  a  Stage  3 
restriction  previously  implemented  by 
agreement. 

One  significant  revision  was  made  in 
the  rule  text  of  S  161.415(b)  to  allow 
continued  implementation  of  portions  of 
a  restriction  that  are  still  in  compliance. 
The  revised  text  allows  FAA 
withdrawal  of  a  previous  approval  to 
the  extent  necessary  to  bring  the 
restriction  in  compliance.  This  provision 
allows  retention  of  parts  of  a  restriction 
and  permits  continuation  of  some  of  the 
restriction's  noise  abatement  benefits  to 
surrounding  communities  to  the  extent 
permissible. 

Section  161.417    Notification  of  Status 
of  Restrictions  and  Agreements  Not 
Meeting  Conditions-of-Approval 
Criteria 

In  the  NPRM,  this  section  required 
FAA  withdrawal  of  any  previous' 
approval  of  a  restriction  no  longer  in 
compliance  and  mandated  that  the 
airport  operator  rescind  a  previously 
approved  Stage  3  restriction  or  cease  to 
enforce  a  Stage  3  restriction  previously 
implemented  by  agreement.  One  major 
change  to  the  proposed  text  is  made  to 
the  final  rule  to  parallel  the  change 
made  in  §  161.415  regarding  FAA 
withdrawal  of  its  approval  of  that  part 
of  a  restriction  no  longer  in  compUance. 
That  noncomplying  portion  of  the 
restriction  must  be  rescinded  by  the 
airport  operator  and  may  no  longer  be 
implemented. 

Support /^contains  the  procedures 
that  will  be  used  to  notify  an  airport 
operator  of  an  apparent  violation  of  part 
161,  and  the  procedures  used  to 
terminate  airport  eligibility  for  airport 
grant  funding  and  PFCs  once 
noncompliance  has  been  determined. 
The  penalties  for  an  airport  operator's 
failure  to  comply  with  the  Act  are  set 
forth  in  sections  9307  and  9304(e),  which 
state: 

Section  9307 — Under  no  conditions  shall 
any  airport  receive  revenues  under  the 
provisions  of  the  Airport  and  Airway 
Improvement  Act  of  1982  or  impose  or  collect 
a  passenger  facility  charge  under  section 
1113(e)  of  the  Federal  Aviation  Act  of  1958 
unless  the  Secretary  assures  that  the  airport 
is  not  imposing  any  noise  or  access 
restriction  not  in  compliance  with  this 
subtitle. 

Section  9304(e)— Sponsors  of  facilities 
operating  under  airport  aircraft  noise  or 
access  restrictions  on  Stage  3  aircraft 
operations  that  first  become  effective  after 
October  1. 1990.  shall  not  be  eligible  to 
impose  a  passenger  facility  charge  under 
section  1113(e)  of  the  Federal  Aviation  Act  of 
1958  and  shall  not  be  eligible  for  grants 
authorized  by  section  505  of  the  Airport  and 
Airway  Improvement  Act  of  1982  after  the 


90th  day  following  the  date  on  which  the 
Secretary  issues  a  final  rule  undar  section 
9304(a)  of  this  Act,  unless  such  restrictions 
have  been  agreed  to  by  the  airport  proprietor 
and  aircraft  operators  or  the  Secretary  has 
approved  the  restrictions  under  this  subtitle 
or  the  restrictions  have  been  rescinded. 

The  FAA  posed  a  number  of  questions 
in  the  NPRM  regarding  the  proposed 
procedures.  These  questions  included 
inquiries  on  methods  to  minimize 
adverse  effects  on  capital  markets  of 
termination  of  AIP  funds  and  PFC 
revenues,  the  feasibility  of  documenting 
necessary  findings  on  die  record  without 
trial-type  procedures,  the 
appropriateness  of  the  proposed  notice 
procedures  and  comment  opportunities, 
and  the  timing  of  the  suspension  of 
approval  to  impose  a  PFC  and  the 
disposition  of  PFC  revenue  after  a 
determination  of  noncompliance. 

The  process  proposed  in  this  subpart 
has  been  significantly  changed  in 
response  to  comments  and  the  FAA's 
own  internal  review.  The  final  rule  now 
provides  a  period  for  the  FAA  to 
attempt  informal  resolution  to  resolve 
the  noncompliance  issue  with  the 
airport.  The  airport  now  has  two 
procedures  from  which  to  choose  if 
informal  resolution  is  unsuccessful. 
There  is  one  process  for  airports  that 
agree  to  defer  implementation  of  the 
suspect  restriction  pending  formal  FAA 
determination,  and  another  for  airports 
that  do  not  agree  to  defer 
implementation.  While  these  two 
procedures  are  generally  similar  as  to 
the  substantive  steps,  the  former  does 
provide  procedural  and  time-relevant 
advantages  to  the  airport  operator.  In 
making  this  decision,  the  airport 
operator  exercises  some  control  over  the 
timing  of  the  sanction-determination 
process,  as  well  as  over  the  number  of 
opportunities  for  input  to,  and 
consultation  with,  the  FAA  during  this 
determination  process.  If  a  question 
arises-^vhether  a  restriction  is  in 
compliance  with  this  part,  the  airport 
operator  choosing  to  defer 
implementation  or  enforcement  of  that 
restriction  can  avoid  any  adverse  effect 
during  the  FAA  process. 

Section  161.501    Scope 

This  section  delineates  the  scope  of 
this  subpart. 

Comments:  A  number  of  general 
comments  on  this  section  were  received. 
Several  oi^anizations.  including  ATA. 
note  that  the  FAA  has  a  number  of 
enforcement  tools,  such  as  civil  penalty 
action,  to  address  violations  of  the 
restriction  issuance  requirements.  The 
ATA  asserts  that  the  final  rule  should 
explicitly  state  FAA's  intent  to  use  all 
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enforcement  avenaes  that  are  available 
and  within  the  FA  A's  statutory  authority 
to  ensure  complia  ice  with  national 
aviation  noise  pol  cy  goals.  Several  air 
cargo  carriers  and  their  associations 
interpret  section  9307  to  impose 
sanctions  for  nonoompliance  with  any 
section  of  the  Actj  and  suggest  that  the 
FAA  also  apply  the  Act's  qqq  sanctions 
for  noncompliance  with  the  Federal 
aircraft  transition  schedule  contained  in 
part  91  of  the  Fedi  sral  Aviation 
Regulations.  The  Air  Freight  Association 
further  suggests  u  ling  the  Act's 
sanctions  for  "im|  losing -any  such 
restriction  in  violi  ition  of  any  other 
existing  law  with  respect  to  airport 
noise  or  access  restrictions  by  local 
authorities." 

Response:  This  section  continues  to 
delineate  the  scoj  e  of  subpart  F,  setting 
forth  the  adminislrative  process  that 
will  be  used  to  determine  compliance 
with  part  161  and  the  Act  and  to  impose 
sanctions.  As  suggested  by  several 
commenters,  a  sentence  has  been  added 
to  clarify  that  these  procedures  only 
supplement,  and  ^o  not  circumscribe, 
any  other  remedies  that  are  available  to 
the  FAA  and  witljin  the  agency's 
statutory  authority  to  promote  voluntary 
compliance  and  ipipose  sanctions  for 
violations  of  the  ^c\  and  the  Federal 
Dns.  This  sentence  is 

the  availability  of 
Addition  to  termination 
;  161  and  to  preserve 
■|ty  to  initiate 
proceedings  in  circumstances  that 
warrant  immediake  action  to  protect  the 
national  aviation  system.  The  FAA  may 
seek  judicial  relief,  such  as  an  injunction 
to  stop  a  restrictibn  being  implemented, 
without  first  completing  an  informal 
resolution  procesp  in  a  situation  where 
an  airport  operator  is  imposing  a 
restriction  that  tnreatens  the  national 
aviation  system  qnd  related  Federal 
interests.  Such  judicial  action  would  not 
.terminate  funding.  In  order  for  funding 
to  be  terminated  under  part  161,  the 
process  outlined  in  part  161  must  be 
completed.  Such  iudicial  action  in  no 
way  affects  the  pjart  161  process  itself. 

Violations  by  air  carriers  of  the 
aircraft  transitios  requirements  and 
nonaddition  restrictions  contained  in 
part  91  are  coverfed  by  section  9306(e]  of 
the  Act.  That  sctlon  clearly  states  that 
violations  of  those  sections  and  the 
implementing  regulations  are  subject  to 
civil  penalties  and  the  procedures 
provided  in  title  IX  of  the  Federal 
Aviation  Act  of  1958  for  violations  of 
title  VI.  Violatioi  is  related  to  restrictions 
of  Stage  2  and  Si  age  3  aircraft 
operations  are  si  ibject  to  the  sanctions 
contained  in  sec  ions  9307  and  9304(e}  of 
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the  Act  (quoted  above).  Both  sections 
require  termination  of  both  eligibility  for 
airport  grant  funds  and  authority  to 
impose  or  collect  PFC's  for  violations. 
Also  added  to  the  final  rule  is  a  new 
paragraph  (b)  that  addresses  two  issues. 
First,  it  incorporates  what  was  formerly 
S  161.503(a)  of  the  proposed  rule  that 
prohibits  a  noncomplying  airport's 
receipt  of  AIP  funds  or  imposition  or 
collection  of  PFC's.  Second,  this 
paragraph  now  provides  that  an 
airport's  rescission  or  written 
commitment  to  rescind  or  not  enforce  a 
noncomplying  restriction  will  restore  the 
airport's  compliance  with  the  Act  and 
this  part. 

Section  161.503    Informal  Resolution: 
Notice  of  Apparent  Violation 

This  section  was  not  proposed  in  the 
NPRM,  but  is  newly  added  to  the  rule. 
As  with  the  recent  rulemaking  (14  CFR 
part  158,  56  FR  24254,  May  29, 1991) 
related  to  passenger  facility  charges, 
several  commenters  express  concern 
about  the  proposed  part  161  procedures 
to  terminate  PFC  authority  and  the 
economic  disruption  that  such  action 
could  create.  The  FAA  added  this 
section  for  reasons  similar  to  those 
raised  in  the  part  158  rulemaking. 
Providing  an  informal  opportimity  to 
resolve  the  question  of  compliance  prior 
to  termination  of  PFC  authority  and  AIP 
funds,  as  well  as  other  changes  to  this 
subpart  of  the  final  rule,  is  intended  to 
increase  investor  confidence  in  PFC- 
backed  bonds,  enhance  the 
marketability  of  such  bonds  and, 
ultimately,  reduce  the  amount  of  PFC 
revenue  needed  for  interest  and 
financing  costs  resulting  from  lower 
bond  ratings  and  higher  project 
financing  costs.  These  changes  should 
assure  all  parties  that  every  effort  will 
be  made  to  resolve  the  compliance 
question  prior  to  termination. 

If  efforts  to  resolve  differences 
informally  are  not  successful,  the  FAA 
will  notify  the  airport  operator  in  writing 
that  a  noise  or  access  restriction  may 
violate  the  Act  or  implementing 
regulations. 

Section  161.505    Notice  of  proposed 
termination  of  airport  grant  funds  and 
passenger  facility  charges 

As  proposed  in  the  NPRM  in  former 
S  161.503.  if  the  FAA  received  evidence 
or  a  complaint  that  a  noise  or  access 
restriction  was  imposed  in  violation  of 
part  161,  the  FAA  would  provide  notice 
of  the  apparent  violation  to  the  airport 
operator.  A  30-day  period  was  proposed 
for  the  airport  operator  to  submit 
satisfactory  evidence  of  compliance 
with  part  161.  If  the  airport  operator 
failed  to  do  so,  the  FAA  would  notify 


the  operator  of  the  agency's  intent  to 
terminate  AIP  grants  and  revenues  and 
rescind  approval  to  impose  PFCs.  The 
FAA  proposed  to  publish  a  notice  to  that 
effect  in  the  FederalRegister  and  invite 
public  comment  on  the  notice.  Following 
a  review  of  all  comments,  the  FAA 
would  issue  final  determination 
regarding  compliance  with  part  161  and 
the  Act.  If  the  FAA  determined  that  the 
airport  operator  imposed  a 
noncomplying  noise  or  access 
restriction,  the  FAA  would  immediately 
discontinue  payment  of  AIP  funds, 
including  reimbursement  for  costs 
incurred  before  issuance  of  4he  notice, 
refuse  to  execute  new  airport  grant 
agreements,  and  rescind  prior  approval 
to  impose  PFCs. 

Comments:  AOCI  and  AAAE  state 
that  a  public  hearing  should  be  required 
before  a  determination  is  made  that  an 
airport  operator  has  imposed  a 
restriction  without  complying  with  part 
161.  Both  organizations  believe  that  a 
reasonable  time  is  needed  before 
termination  of  PFC  authority, 
particulariy  where  PFC  revenue  is 
pledged  to  back  bonds.  The  Port  • 

Authority  of  New  York  and  New  Jersey 
maintains  that  the  FAA  should  take  all 
reasonable  action  to  assure  bondholders 
and  contractors  of  a  reliable  flow  of  PFC 
funds. 

The  Air  Freight  Association  and 
Airborne  Express  argue  that,  because 
the  sanctions  are  mandated  by  statute, 
the  FAA  has  no  discretion  to  attempt  to 
minimize  any  adverse  effects  resulting 
from  termination  of  AIP  funds  or  PFC 
revenue.  These  organizations  point  out 
that  sanctions  should  motivate 
compliance  by  airport  operators,  and  the 
means  for  compliance  are  solely  within 
an  airport  operator's  authority  and 
control.  NBAA  notes  that  the  risk  of 
losing  funds  will,  as  always,  be  a  factor 
in  the  cost  of  capital,  and  the  risk  of 
deliberate  violations  by  an  airport 
operator  is  virtually  nonexistent. 

Response:  As  proposed,  the  subpart 
set  forth  a  single  administrative  process 
to  determine  compliance  with  the  Act, 
The  FAA  noted  in  the  NPRM  that  the 
final  rule  could  be  revised  after  review 
of  the  comments  and  further 
deliberation  by  the  agency. 
Implementing  the  suggestions  of  some 
commenters.  the  FAA  has  made  several 
changes  to  the  proposed  procedures. 
The  process  and  procedures  contained 
in  this  subpart  were  drawn  from  both 
the  procedures  in  part  158  and  the 
procedures  proposed  for  part  161.  The 
most  significant  revision  provides  the 
airport  operator  with  a  choice  of 
processes,  based  upon  the  airport 
operator's  decision  whether  to  deier 
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implementation  of  the  restriction,  after 
the  FAA  has  advised  the  operator  of  a 
possible  violation  of  part  161. 
The  rule  presents  the  airport  operator 
,  with  the  opportunity  to  choose  the 
timing  of  the  sanction  determination 
process  and  the  number  of  opportunities 
for  consultation  with  the  FAA  during  the 
process.  The  airport  operator  must 
inform  the  FAA  within  20  days  of  the 
FAA  notice  whether  it  intends  to  defer 
implementation  of  the  restriction  until 
tha  FAA  completes  its  compliance 
determination.  Deferral  of 
implementation  provides  a  longer 
sanction  determination  process  with 
more  opportunities  to  consult  with  the 
FAA  prior  to  the  FAA's  determination  of 
compliance,  compared  to  the  process 
triggered  by  an  airport  operator's 
decision  not  to  defer  implementation  or 
enforcement  during  the  FAA's 
determination  process. 

If  the  airport  operator  agrees  in 
writing  to  defer  enforcement  or 
implementation  of  a  noise  or  access 
restriction  pending  an  FAA 
determination  of  compliance,  the  FAA 
will  proceed  with  a  process  similar  to 
that  provided  in  part  158  for  termination 
of  AlP  eligibility  and  PFC  authority  for 
violations  of  the  PFC  rule.  However,  in 
lieu  of  the  public  hearing  provided  in 
part  158,  the  FAA  has  provided  a  second 
opportunity  for  resolution  or 
consultation,  and  the  FAA  also  may 
solicit  additional  information  from  other 
parties.  A  public  hearing  is  not  provided 
because,  unlike  the  complex  flnancial 
issues  surrounding  use  of  PF0revenue 
in  part  158,  resolving  the  issue  of 
compliance  with  part  161  and  the  clear 
requirements  of  the  Act  generally  will 
'  be  straightforward  and  simple, 
determinations.  The  issues  involved  are: 
(1)  Whether  restrictions  on  Stage  2 
aircraft  are  "grandfathered"  or  were 
issued  pursuant  to  the  notice  and 
analysis  required  by  section  9304(c)  of 
the  Act;  and  (2)  whether  restrictions  on 
Stage  3  aircraft  are  contained  in  an 
agreement  between  the  airport  operator 
and  all  affected  aircraft  operators  or 
.  have  been  approved  by  the  Secretary 
under  sections  0304(b)  and  (d)  of  the 
Act.  Also,  the  statutory  section 
providing  for  termination  of  AIP 
eligibility  and  PFC  authority  because  of 
noncompliance  does  not  require  a  public 
hearing,  in  contrast  to  the  affirmative 
public  hearing  requirement  in  section 
9110(e)(12)(B)  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  that  is 
implemented  in  part  158. 

Instead,  part  161  provides  several 
opportunities  for  airport  operator 
participation  and  consultation  in  the 
determination  process  regarding 


possible  termination  of  AIP  funding  and 
PFC  authority.  The  first  is  after  issuance 
of  the  notice  of  apparent  violation  and 
the  second  follows  the  Federal  Register 
notice  of  proposed  termination.  If  the 
airport  operator  agrees  to  defer 
implementation  of  the  restriction,  a  third 
opportunity  to  consult  with  the  FAA 
occurs  after  FAA  receipt  and  review  of 
comments  prior  to  issuance  of  its 
determination. 

If  the  airport  operator  agrees  to  defer 
implementation  of  the  restriction,  the 
final  rule  section  requires  FAA  notice  to 
the  airport  operator  and  Federal 
Register  notice  of  the  proposed 
termination,  providing  at  least  a  60-day 
comment  period  for  interested  parties. 
This  notice  states  the  scope  of  the 
proposed  termination,  the  basis  for  the 
proposed  action,  and  any  corrective 
action  the  airport  operator  may  take  to 
avoid  termination  proceedings.  At  the 
close  of  the  comment  period,  the  FAA 
has  at  least  30  days  in  which  to  review 
comments  and  other  information^d 
consult  with  the  airport  operator  m 
determining  if  the  airport  operator  has 
provided  satisfactory  evidence  of 
compliance  or  corrective  action. 

If  the  FAA  finds  compliance  or 
sufficient  corrective  action,  it  will  notify 
the  airport  operator  and  publish  notice 
of  compliance  in  the  Federal  Register.  If 
the  FAA  finds  the  airport  in  violation  of 
this  part  and  without  satisfactory 
corrective  action,  it  will  notify  the 
airport  operator  in  writing,  prescribing 
corrective  action  where  appropriate. 
The  airport  operator  then  has  10  days 
after  receipt  of  this  determination  either 
to  advise  the  FAA  that  it  will  complete 
stipulated  corrective  action  within  30 
days  or  provide  the  FAA  with  a  list  of 
air  carriers  that  have  remitted  PFC's  to 
the  airport  within  the  past  12  months. 

After  the  30-day  period,  if  the  FAA 
finds  that  sufficient  corrective  action 
has  been  taken,  it  will  notify  the  airport 
operator  and  publish  notice  of 
compliance  in  the  Federal  Register.  If 
satisfactory  corrective  action  is  not 
taken  by  the  airport  operator,  the  FAA 
will  issue  an  order  terminating  airport 
grant  funds  and  PFC  authority  and 
publish  notice  of  termination  in  the 
Federal  Register. 

If  the  airport  operator  has  not 
received  approval  to  impose  a  PFC,  the 
FAA  will  advise  the  airport  operator 
that  future  applications  will  be  denied. 
Notification  to  air  carriers  of  the  FAA's 
decision,  and  any  termination  or 
modification  of  PFC  collection,  will  be 
accomplishd  in  accordance  with  the 
procedures  recently  adopted  in  part  158. 

If  an  airport  operator  does  not  agree 
to  defer  implementation  of  a  restriction. 


a  shorter  but  similar  process  is 
provided.  Assuring  a  prompt  and  timely 
determination  of  compliance  is  critical 
where  the  airport  operator  does  not 
defer  implementation.  Many  airport 
users  could  be  adversely  affected  by 
implementation  of  a  restriction  while  the 
FAA  determines  if  such  restriction  was 
imposed  consistent  with  the  Act. 
Further,  the  airport  operator  is  in  the 
best  position  to  know  whether  a 
restriction  has  been  issued  in 
compliance  with  the  requirements  of  the 
Act  and- implementing  regulations. 

Because  of  the  possible  adverse 
impact  on  airport  users  when  an  airport 
operator  does  pot  defer  enforcement  or 
implementation,  the  FAA  has  not 
provided  additional  opportunity  for 
consultation  or  informal  resolution 
before  issuing  any  further  notices  of 
compliance  or  orders  of  termination. 
Although  the  process  is  abbreviated,  the 
FAA  will  still  issue  a  notice  of  apparent 
violation,  providing  a  20-day  period  for 
response  by  the  airport  operator.  If  a 
notice  of  proposed  termination  is  issued 
after  review  of  the  airport  operator's 
response  and  any  other  information,  the 
FAA  will  provide  a  30-day  period  for 
interested  parties  to  comment.  The 
remainder  of  the  process  is  similar  to 
that  discussed  above. 

The  final  rule  clearly  gives  the  airport 
operator  influence  over  the  timing  of 
sanctions — termination  of  airport  grants 
and  PFC  authority— if  the  FAA 
determines  that  a  noise  or  access 
restriction  may  be  in  violation  of  part 
161.  Swift  action  would  be  taken  by  the 
FAA  where  a  restriction  may  violate 
this  part  and  airport  users  may  be 
adversely  affected.  However,  the  airport 
operator  may  choose  to  defer  the 
restriction  while  the  matter  is  being 
resolved  and  thereby  delay  the 
imposition  of  sanctions. 

Paperwork  Reduction  Act 

The  recordkeeping  and  reporting 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  The  information  collection 
requirements  of  this  rule  will  become 
effective  when  they  are  approved  by 
0MB. 

Environmental  Issues 

Analysis  Requirements  for  Restrictions 
on  Stage  3  Aircraft  Operations  and 
Their  Reevaluation 

Subparts  D  and  E  require  Federal 
decisions  involving  the  approval  or 
disapproval  of  a  proposed  restriction  on 
Stage  3  aircraft  operations  or  the 
reevaluation  of  a  restriction  on  Stage  3 
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aircraft,  respectively.  These  Federal 
decisions  are  subject  to  the 
requirements  of  ^f^A. 

In  the  NPRM  preamble,  the  PAA 
indicated  that  it  does  not  anticipate  that 
proposals  submittad  under  subparts  D 
and  E  will  have  a  ^gnificant 
environmental  imp^ict.  although  there 
may  be  some  extraordinary 
circumstances  in  wihich  a  significant 
impact  could  occur.  The  FAA  further 
indicated  that  it  did  not  have  sufficient 
data  on  which  to  bpse  a  categorical 
exclusion  for  thesa  proposals.  Therefore, 
the  proposed  rule  ificluded  a 
requirement  in  botji  subparts  D  and  E 
for  the  applicant  t(^  submit  to  the  FAA  a 
draft  environment^]  document  together 
with  its  other  analises.  The  FAA  would 
then  independentlj  evaluate  this  draft 
environmental  document  and  use  the 
information  in  it,  supplemented  as 
necessary  by  the  F  \A,  to  prepare  a 
Bnding  of  no  signif  cant  impact  or. 
possibly,  an  envirc  nmental  impact 
statement 

The  FAA  specifi  »lly  invited 
comments  on  the  nove  requirements 
imposed  on  applicants,  on 
environmental  conpiderations  other  than 
noise  that  should  Ije  analyzed,  on 
whether  noise  andiany  other  impacts 
may  reach  significant  levels,  on  whether 
any  data  supportei  categorical 
exclusions  of  proposals  submitted  under 
subparts  D  and  E,  and  on  suggestions  for 
alternative  procedures  for  complying 
with  NEPA- 

Comments:  The  )verwhelming 
majority  of  comme  nts  submitted  on 
environmental  issues  oppose  the 
requirement  that  applicants  submit  a 
complete  environn  ental  document  for 
all  proposed  resth  :tions  on  Stage  3 
aircraft  operations ,  calling  it  an 
unnecessary  burdi  n.  Some  commenters 
regard  the  requirei  lent  as  an  intentional 
hindrance  or  delaj  of  restrictions  on 
Stage  3  aircraft.  O  hers  complain  about  . 
the  time  and  expei  kse  involved.  For 
example,  two  com  nenters  complain  that 
the  F.'VA  is  exceeti  ng  the  statutory  180- 
day  tuneframe  du«  to  the  draft 
environmental  do<  ument  requirement.  A 
number  of  these  C(  immenters  indicate 
that  restrictions  wiuld  improve,  not 
adversely  affect,  t  le  environment.  Some 
commenters  call  f(ir  categorical 
exclusions  for  resi  fiction  proposals; 
others  indicate  the  t,  at  most,  a  fmding  of 
no  significant  imp  ict  would  be 
necessary  rather  t  lan  a  full 
environmental  impact  statement. 
However,  no  anal  rtical  data  were 
submitted  by  com  nenters  supporting 
either  categorical  exclusion  or  finding  of 
no  significant  imp  ict  conclusions  across 
the  board.  Severa  commenters  confused 


the  "draft  environmental  document"  in 
the  NPRM  with  "environmentoi  impact 
statement"  which  heightened  their 
concerns  over  the  burden  imposed  on 
applicants.  A  few  commenters  seem  to 
think  that  a  draft  environental  document 
will  be  required  for  proposed 
restrictions  on  Stage  2  aircraft. 

Commenters*  suggestions  for 
alternative  procedures  include  some 
type  of  certification  that  an  applicant 
has  complied  with  NEPA  and  local 
environmental  laws;  a  minimal  checklist 
submitted  by  an  applicant;  the 
postponement  of  NEPA  until  after  the    , 
application  has  been  accepted;  the  FAA 
assumption  of  all  NEPA  documentation 
responsibility;  and  the  tiering  of  very 
brief  environmental  doctiments  from  a 
programmatic  environmental  impact 
statement  prepared  by  the  FAA  on  both 
this  part  161  rule  and  the  amendment  to 
part  91  effecting  the  Federal  phaseout 
schedule  of  Stage  2  aircraft 

Several  commenters  concentrate  on 
the  array  of  environmental 
considerations  that  should  be  evaluated. 
These  include  noise  (analyzed  in 
accordance  with  comments  by  the  EPA), 
density  and  number  of  people  affected, 
air  quality,  water  quality,  seismic  shock, 
safety,  the  cost  of  public  health,  quality 
of  life,  and  wilderness  areas.  None  of 
the  commenters  elaborate  specifically 
on  the  relationship  of  these  impacts  to 
proposed  restrictions.  Finally,  a  number 
of  commenters  note  the  adverse  noise 
impact  of  specific  airports  in  their 
vicinity,  without  reference  to  the 
environmental  document  requirements 
in  the  proposed  rule. 

Response:  The  FAA  has  determined 
that  changes  to  the  proposed  rule  are 
warranted  based  upon  the  comments  on 
the  environmental  documentation,  as 
well  as  its  own  internal  review  of  this 
issue.  The  FAA  has  replaced  the  phrase 
"draft  environmental  document"  in  the 
proposed  text  with  "enviroimiental 
assessment"  in  the  final  rule  to  clarify 
that  an  applicant's  environmental 
evaluation  is  not  expected  to  be  a  draft 
environmental  impact  statement.  The 
FAA  will  objectively  evaluate  an 
applicant's  environmental  assessment 
supplementing  it  as  necessary,  and  the 
FAA  will  prepare  either  a  finding  of  no 
significant  impact  or  draft  and  final 
environmental  impact  statements, 
depending  on  the  magnitude  of  the 
impacts. 

The  second  revision  in  the  final  rule  is 
to  allow  the  applicant  to  submit,  in  Keu 
of  an  environmental  assessment, 
adequate  information  supporting  a 
categorical  exclusion  in  accordance 
with  FAA  orders  regarding  compliance 
with  NEPA.  As  stated  in  the  NPRM 


preamble,  significant  enviromnental 
impacts  are  not  likely  with  proposals 
under  this  rule.  However,  the  FAA  still 
does  not  have  sufficient  data  on  which 
to  base  a  generic  categorical  exclusion 
of  these  proposals,  and  commenters  who 
share  the  FAA's  view  did  not  present 
supporting  analytical  data.  It  is  probable 
that  in  most  cases  an  applicant  would 
be  able  to  submit  sufficient  data  with 
respect  to  the  environmental  impacts  of 
a  specific  restriction  at  a  specific  airport 
to  adequately  support  the  FAA's 
determination  of  a  categorical  exclusion 
.  on  a  case-by-case  basis.  Under  the  final 
rule,  therefore,  applicants  may  submit 
whichever  is  appropriate  under  FAA 
orders  complying  with  NEPA:  an 
adequate  environmental  assessnricnt  or 
sufficient  information  to  support  a 
categorical  exclasion.  The  final 
judgment  of  adequacy  and  of  what  type 
of  documentation  is  required  resides 
with  the  FAA.  The  FAA  is  available  to 
advise  prospective  applicants  with 
respect  to  environmental  requirements. 

The  changes  described  above  have 
been  made  in  relevant  sections  of 
subparts  D  and  E.  Subpart  C,  dealing 
with  restrictions  on  Stage  2  aircraft  has 
not  been  changed  since  there  are  no 
Federal  environmental  requirements 
associated  with  that  subpart. 
Restrictions  on  Stage  2  aircraft  are  not 
subject  to  FAA  approval  and,  therefore, 
are  not  Federal  actions  subject  to  NEPA. 

The  FAA  has  considered  the 
commenters'  suggestions  with  respect  to 
alternative  environmental 
documentation  procedures,  but  is  not 
convinced  of  the  merit  in  adopting  any 
of  the  suggestions.  Some  of  the 
suggestions  appear  to  be  inadequate  to 
comply  with  NEPA.  while  others  would 
more  likely  add  to  the  time  required  to 
complete  an  environmental  review. 
With  respect  to  the  commenters* 
complaints  about  delaying  acceptance 
of  applications  until  environmental 
documents  are  adequate,  there  should, 
be  no  delay  in  starting  the  180-day 
review  if  the  applicant  initially  submits 
environmental  documentation  (either  an 
environmental  assessment  or 
information  supporting  a  categorical 
exclusion)  that  is  adequate.  As  stated 
previously,  the  FAA  is  available  to 
advise  prospective  applicants  regarding 
the  adequacy  of  environmental 
documentation.  Part  of  this  complaint  is 
responded  to  by  the  clarification  that 
the  adequate  documentation  is  not 
expected  to  be  a  draft  enviionmental 
impact  statement  and  may,  in  fact,  not 
even  need  to  be  an  environmental 
assessment.  In  determining  the 
adequacy  of  environmental  analyses, 
the  FAA  will  rely  on  existing  FAA 
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orders  implemenfing  NEPA;  the  FAA 
does  not  otherwise  describe  specific 
impacts  in  this  rule,  other  than  noise, 
that  are  required  to  be  addressed. 

Environmental  Assessment  of  the  Rule 

This  rulemaking  is  in  response  to 
section  9304  of  the  Airport  Noise  and 
Capacity  Act  of  1990.  The  Act  directs 
the  FAA  to  establish  by  regulation  a 
national  program  for  reviewing  airport 
noise  and  access  restrictions  on 
operations  of  Stage  2  and  Stage  3 
aircraft,  including  the  provision  for 
adequate  public  notice  and  comment 
opportunities  on  such  restrictions.  The 
Act  sets  forth  requirements  specific  to 
Stage  2  and  Stage  3  restrictions  that 
must  be  met  before  these  restrictions 
become  effective;  mandates  FAA  review 
and  approval  or  disapproval  of  Stage  3 
restrictions  according  to  specific 
criteria:  establishes  criteria  for 
reevaluation  of  Stage  3  restrictions; 
delineates  a  number  of  limitations  on 
the  applicability  of  the  Act;  and 
provides  that  sponsors  of  facilities 
implementing  Stage  3  restrictions  that 
fail  to  comply  with  the  Act  shall  not  be 
eligible  to  impose  a  Passenger  Facility 
Charge  or  receive  an  Airport 
Improvement  Program  grant.  While  the 
FAlA  has  discretion  in  its  approval  or 
disapproval  of  Stage  3  restrictions,  its 
discretion  is  very  limited  with  regard  to 
the  adoption  of  regulatory  procedures 
set  forth  in  this  part. 

This  rule  contains  procedures  for 
complying  with  the  Act's  specific 
requirements.  The  statutory  framework 
severely  limits  the  range  of  reasonable 
alternatives  to  those  chiefly  involving 
procedural  implementation,  and  none  of 
the  alternative  procedures  within  the 
FAA's  discretion  will  itself  have  a 
significant  effect  on  the  quality  of  the 
human  environment  or  foreclose  needed 
environmental  review  when  Stage  3 
restrictions  are  being  approved  or 
disapproved. 

In  the  preamble  to  the  proposed  rule, 
the  FAA  further  delineated  its  reasons 
for  determining  that  this  rule  has  no 
signiHcant  impact,  and  invited 
comments  relating  to  the  environmental 
impacts  that  might  result  from  adopting 
the  rule.  The  proposed  rule's  preamble 
indicated  that,  prior  to  issuing  a  final 
rule,  the  FAA  would  complete  a  review 
of  the  environmental  impacts  associated 
with  rule  compliance  in  accordance  with 
Department  of  Transportation  "Policies 
and  Procedures  for  Considering 
Eiivironmental  Impacts"  (FAA  Order 
lOSO.lD). 

A  number  of  commenters,  primarily 
thoserepresenting  communities  around 
airports  or  environmental  organizations, 
maintain  that  the  proposed  rule  would 


at  best  delay  and  at  worst  halt  airport 
noise  abatement  efforts,  with  a  resulting 
noise  degradation  impact.  The  great 
majority  of  these  comments  related  to 
provisions  in  the  Act  itself  Only  a  few 
commenters  specifically  address 
environmental  documentation  required 
for  issuance  of  the  rule.  The  EPA 
comments  that,  unless  the  rule  is  revised 
to  meet  EPA  noise  concerns,  it  is  likely 
to  have  a  significant  impact.  A  group  of 
communities  around  airports  and  the 
NAWG  recommend  that  a  programmatic 
environmental  impact  statement  be 
prepared  by  the  FAA  to  cover  this  rule 
and  the  proposed  amendment  to  part  91 
regarding  phaseout  of  Stage  2  aircraft. 

Response:  Most  commenters  on  this 
issue  base  their  concerns  of  significant 
^environmental  impact  on  provisions  in 
the  Act,  which  the  FAA  has  no  authority 
to  abrogate  in  this  rulemaking 
procedure.  The  FAA  has  made  revisions 
in  response  to  EPA's  and  others' 
concerns  regarding  noise  analysis  and 
the  definition  of  the  airport  noise  study 
area,  as  previously  addressed  in  this 
preamble,  and  does  not  consider  the  rule 
to  have  a  significant  impact  in  this 
respect.  The  noise  methodology,  airport 
noise  study  area,  and  compatible  land- 
use  criteria  in  the  final  rule  reference  14 
CFR  part  150,  which  has  been  in 
existence  and  use  for  a  number  of  years. 

The  FAA  has  comf^eted  an 
environmental  assessment  of  the  final 
rule  and  has  determined  that  the  rule 
does  not  have  a  significant  impact  on 
the  quality  of  the  human  environment, 
either  by  itself  or  when  considered 
cumulatively  with  the  amendment  to  14 
CFR  part  91.  Accordingly,  the  FAA  has 
made  a  finding  of  no  significant  impact, 
which  has  been  placed  in  the  docket  and 
is  available  for  review.  Because  neither 
of  these  rulemaking  actions,  either 
separately  or  together,  will  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  a  programmatic 
environmental  impact  statement  is  not 
appropriate. 

Regidatory  Evaluation  Summary 

This  section  summarizes  the 
Regulatory  Evaluation  of  the  final  rule 
that  establishes  a  program  for  reviewing 
airport  noise  and  access  restrictions  on 
operations  of  Stage  2  and  Stage  3 
aircraft. 

Executive  Order  12291,  issued 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 


situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  Is  one  that  is 
likely  to  result  in  an  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers  or  for  individual  industries, 
government  entities  or  regions;  a  or 
significant  adverse  effect  on 
competition,  employment,  or  other 
significant  determinants  of  economic 
growth. 

Comments:  A  number  of  comments 
were  received  on  topics  related  to  issues 
contained  in  the  NPRM's  summary  of 
the  Initial  Regulatory  Evaluation. 

With  regard  to  the  cost  of  providing 
notice  to  affected  parties.  AOCI  and 
AAAE  and  the  City  of  Long  Beach 
indicate  that,  while  it  may  be 
reasonable  to  require  individual  notice 
to  airlines,  the  costs  of  notifying  each 
general  aviation  operator  would  be 
excessive.  They  found  the  original 
definition  of  "aircraft  operator"  to  be  so 
broad  that  it  might  be  interpreted  to 
result  in  very  costly  notification 
procedures.  One  respondent  expressed 
the  view  that  notice  by  publication 
should  be  sufficient. 

Comments  on  the  cost  of  analysis 
requirements  include  a  response  from 
the  Airports  Commission  of  the  City  and 
County  of  San  Francisco,  expressing  the 
view  that  the  $200,000  estimate  for 
analysis  costs  is  too  costly.  It  suggests, 
offering  specific  language,  that  the  rule 
be  revised  to  state  that  airport  operators 
are  not  required  to  spend  more  than 
$100,000  for  providing  information  and 
analysis. 

The  Maryland  Aviation 
Administration  states  that  the  estimated 
$5O,00O-$300,000  cost  may  cover  noise 
analysis,  but  not  cost-benefit  analysis 
and  assessment  of  impacts  on  interstate 
commerce  and  the  national  aviation 
system,  which  might  add  $50,000- 
$200,000  to  the  cost.  Westchester 
County,  New  York,  is  of  the  view  that  an 
additional  $100.000-$! 50.000  will  be 
required  for  NEPA  requirements. 

One  respondent  suggests  that  the  FAA 
should  pay  for  economic  studies  that 
may  be  required  at^small  airports. 
Another  opinion  is  that  the  cost  of 
required  studies  has  the  effect  of 
discouraging  attempts  to  work  out  noise 
problems,  especially  at  small  airports. 

The  Airport  Coordinating  Team 
maintains  that  sound  attenuation  of 
buildings  is  not  a  complete  solution  to 
the  problem,  which  can  be  resolved  only 
by  eliminating  the  noise  or  the 
community  itself;  and  that  demolishing  a 
community  and  relocating  the  residents 
can  impose  "a  terrible  cost." 

With  regard  to  quantitative  measures 
of  benefits  used  in  analyses  pursuant  to 
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the  proposed  rule.]lhe  Maryland 
Aviation  Administration  indicates  its 
belief  that  "cost/b  enefit  analysis  does 
not  easily  lend  its<  ilf  to  quantitative 
measures  that  will  adequately  describe 
the  benefits  of  noi^e  reduction  for  the 
public."  This  agency  cites  a  lack  of  basis 
for  calculating  health  benefits  of  noise 
control,  stating  th:  t  "more  basic 
research  is  needec  to  quantify  the 
benefits  of  what  v,  e  are  trying  to 
correct."  ]ohn  W.  I  >elmer  comments  that, 
because  of  the  im|  ortance  of 
background  sound  levels  on  the 
annoyance  causec  by  noise,  a  relatively 
quiet  area  will  be  nore  dramatically 
impacted  by  overf  ights  than  other 
areas. 

Response:  The  p  otential  cost  of  notice 
has  been  reduced  }y  narrowing  the 
requirements  for  cyrect  written  notice  to 
aircraft  operators  to  ir.clude  only 
"*  *  *  aircraft  op irators  providing 
scheduled  passen;  er  or  cargo  service  to 
the  airport;  operat  its  of  aircraft  based 
at  the  airport;  potential  new  entrants 
that  are  known  to  le  interested  in 
ser\'ing  the  airport  and  aircraft 
operators  known  1 3  be  routinely 
providing  nonsche  duled  service  that 
may  be  affected  b; '  the  proposed 
restriction."  It  is  b  ;licved  that  this 
requirement  will  p  rovide  sufficient 
notice  by  directly  lotifying  all  affected 
carriers,  while  allc  wing  for  the 
notification  of  ope  'ators  of  aircraft 
based  at  an  airpoi  [  through  means  such 
as  enclosing  a  not  ce  with  bills  for  tie- 
down  rental.  Itinei  ant  aircraft  operators 
that  are  not  encon  passed  as  operators 
routinely  providin;  ( nonscheduled 
service  may  be  prdvided  notice  through 
the  use  of  publicly  posted  notice  and  the 
distribution  of  infc  rmation  at  the  time  of 
fuel  purchase^. 

The  cost  of  publ  >c  notice  of  a 
proposed  re8tricti(  m  has  been  further 
reduced  by  appro]  imately  $10,000  by 
deleting  the  NPRK  's  requirement  for 
publication  in  a  n<  wspaper  with 
national  circulatio  a  and  in  aviation 
trade  publications  Now  the  rule  only 
requires  publicaticn  of  notice  in  an 
a^eawide  newspaj  ler  or  newspapers  that 
either  singly  or  tO|  ether  has  general 
circulation  throug  lOut  the  airport  noise 
study  area.    - 

With  regard  to  t  le  cost  of  analyses 
required  by,  the  ru  e.  it  is  noted  that 
costs  will  b^  bomi  i  by  the  airport 
operaterinrtiating  a  restriction  or  by  en 
aircraft  operator  r  >questing  a 
reevaluation.  Ana  ysis  cosui  can  be 
avoided  by  impos  ng  a  restriction  that 
arises  from  an  agr  ;ement  between  an 
airport  operator  a;  id  all  affected  aircraft 
operators  under  si  ibpart  B  of  the  rule  In 
addition,  the  final  rule  provides  the 


airport  or  aircraft  operator  an 
opportunity  to  minimize  the  cost  of 
analysis  by  allowing  significant 
flexibihty  in  determining  the  precise 
content  of  analyses.  Particularly  at 
larger  airports,  much  of  the  data 
required  for  analysis  may  already  have 
been  developed  for  part  150  submissions 
and  for  financial  applications.  Smaller 
airports,  which  are  likely  to  involve 
more  moderate  noise  exposure,  are 
expected  to  typically  require  simpler, 
less  costly  analyses  to  support  proposed 
restrictions  under  subparts  C  and  D. 

The  FAA  recognizes  the  potentially 
large  economic  and  social  costs  that  can 
arise  from  either  relocating  communities 
out  of  airport  environments  or  imposing 
severe  restrictions  on  aircraft 
operations.  It  is  believed  that  there  are 
many  situations  in  which  the  application 
of  moderate  restrictions  on  aircraft 
operations  and/or  sound  insulation  can 
achieve  the  most  cost  effective 
resolution  of  problems  associated  with 
exposure  to  aircraft  noise.  It  it  the  intent 
of  the  FAA,  In  providing  regulations  for 
the  resolution  of  problems  involving 
aircraft  noise  exposure,  to  allow  for 
flexibility  so  that  a  wide  variety  of 
potential  solutions  can  be  considered. 

The  calls  for  fundamental  research  on 
the  effects  of  noise  on  individuals  and 
society  are  noted.  However,  recognition 
of  these  concerns  is  not  considered  to 
provide  a  basis  for  modifying  the 
proposed  rule.  However,  the  FAA  has 
taken  care  to  assure  that  the  language  of 
the  final  rule  does  not  preclude  the  use 
of  new  techniques  for  analyzing  noise 
impacts  that  may  be  developed  in  the 
future. 

Scope  of  the  Regulatory  Evaluation 

The  notice,  review,  and  approval 
procedures  set  forth  in  the  final  rule  are 
intended  to  carry  out  the  mandates  of 
section  9304  of  the  "Airport  Noise  and 
Capacity  Act  of  1990"  (the  Act).  Because 
the  Act  requires  the  establishment  of  the 
program  described  in  the  final  rule,  it  is 
debatable  whether  the  economic  effects 
of  the  final  rule  can  or  should  be 
separated  from  those  of  the  Act  Thus, 
this  evaluation  focuses  primarily  on  the 
procedural  aspects  of  the  program 
without  distinguishing  those  solely 
associated  with  the  final  rule  from  other 
potential  economic  impacts  that  may  be 
attributable  to  the  Act.  In  some  portions 
of  the  final  rule,  especially  the  subpart 
that  deals  with  agreements  between 
airport  and  aircraft  operators,  the 
procedures  are  believed  to  provide 
savings  to  program  participants  by 
avoiding  alternative,  more  complex 
procedures  that  might  otherwise  be 
necessary  to  conform  to  the 
requirements  of  the  Act. 


The  notice,  review,  and  approval 
procedures  in  this  rule  arc  not  expected 
to  have  an  overall  effect  on  the  economy 
in  excess  of  $100  million.  The  only 
economic  costs  that  would  be  imposed 
stem  from  the  costs  associated  with 
providing  public  notice  of  a  proposal 
and  of  conducting  the  analyses  required 
by  this  rule.  These  costs  will  be  incurred 
by  the  airport  operator  or  by  an  aircraft 
operator.  An  airport  operator  would 
incur  these  costs  only  if  it  takes  an 
initiative  that  would  bring  itself  within 
the  purview  of  the  rule  by  deciding  to 
impose  a  noise  or  access  restriction;  it 
can  forego  all  costs  associated  with  the 
rule  by  continuing  business  as  usual  and 
deciding  not  to  restrict  aircraft 
operations.  The  total  cost  depends  on 
the  number  and  type  of  restrictions  that 
an  airport  operator  would  want  to 
impose  in  any  year.  The  total 
anticipated  benefits  also  would  depend 
on  the  number  and  type  of  access  and 
noise  restrictions  that  might  be 
implemented  by  an  airport  operator  in 
any  year.  Based  on  the  following 
analysis  of  costs  and  benefits,  the  FAA 
has  determined  that  the  rule  does  not 
constitute  a  major  rule. 

The  rule  requires  analysis,  public 
notice,  and  a  comment  period  for  airport 
noise  and  access  restrictions  on  Stage  2 
and  Stage  3  aircraft  operations.  A 
proposed  restriction  on  Stage  3  aircraft 
operations  would  require  FAA  approval 
as  a  condition  for  continued  eligibility  of 
an  airport  operator  to  receive  federal 
AIP  grants  and  to  collect  passenger 
facility  charges.  An  aircraft  operator 
may  request  the  reevaluation  of  a 
restriction  on  Stage  3  aircraft  operations 
by  demonstrating  to  the  FAA  that  there 
has  been  a  certain  significant  change  in 
the  airport  noise  environment  If  a 
reevaluation  is  deemed  justified  by  the 
FAA,  the  aircraft  operator  may.  if  it 
chooses,  then  publish  a  notice  of  the 
reevaluation  and  provide  an  analysts 
that  reevaluates  the  restriction. 

Local  airport  restrictions  that  are  the 
subject  of  the  rule  could:  (1)  have 
significant  effects  on  individual  air 
carriers,  other  aircraft  operators,  and     ^ 
intercarrier  competition;  (2)  cause  losses 
in  market  value  of  aircraft  that  would  be 
excluded  as  a  result  of  an  airport 
restriction;  (3)  raise  air  fares;  and  (4) 
affect  real  estate  values  in  areas 
surrounding  airports  that  impose 
restrictions  on  operations,  for  instance, 
by  raising  the  value  of  noise-impacted 
residential  properties  as  a  result  of 
reducing  noise  exposure. 

The  potential  benefits  of  the 
procedures  in  this  rule  arise  from 
mitigating  some  of  the  adverse  effects  of 
Stage  2  and  Stage  3  aircraft  restrictions 
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that  would  be  excessive,  suboptimal,  or 
restrict  competition,  or  an  undue  burden 
on  interstate  or  forei^  commerce  or  the 
national  aviation  system.  A  reasonable 
analysis  of  a  proposed  restriction  would 
include  the  major  beneHts  and  costs  that 
an'ect  parties  involved.  In  most  cases,  a 
major  focus  of  this  analysis  would  be 
the  question  of  whether  the  potential 
benefits  from  reduced  noise  exposure 
near  an  airport  could  be  significant 
enough  to  offset  the  costs  that  may  be 
imposed  on  air  conmierce  as  a  result  of 
proposed  restrictions.  Benefits  and  costs 
of  compliance  with  the  rule  are  expected 
to  vary  significantly  among  airports  that 
will  be  proposhig  restrictions  that  are 
subject  to  the  notice,  analysis,  and 
review  requirements.  TTius,  the  effects  of 
"  compliance  with  the  statute  as 
implemented  by  this  rule  are  treated 
only  in  a  qualitative  manner  in  this 
analysis. 

Costs  Aseodated  Witfi  RaquireiBenU  for 
Public  Notice  aod  Analysis 

Cost  of  Public  Notice  Requirement 

Airports  proposing  noise  or  access 
restrictions,  including  those  that  are 
agreed  to  by  airport  and  aircraft 
operators  and  bind  parties  that  have  not 
signed  an  agreement,  must  publish  a 
notice  in  an  areawide  newspaper  or 
newspapers,  post  the  notice  at  tfie 
airport,  receive  comments  during  a  45- 
day  comment  period,  and  to  retain 
supporting  data  and  comments  received. 
In  addition,  direct  notice  of  proposed 
restrictions  is  to  be  provided  to:  (1) 
Aircraft  operators  providing  scheduled 
passenger  or  cargo  servioe,  operators  of 
aircraft  based  at  the  airport,  potential 
new  entrants  that  are  known  to  be 
,     interested  in  serving  the  airport,  and 
aircraft  operators  known  to  be  routinely 
providing  nonscheduled  service  that 
may  be  affected  by  the  proposed 
restriction:  [2]  die  FAA;  (3) 
governmental  units  with  land-use 
jurisdiction  within  the  airport  noise 
study  area:  (4)  fixed-base  operators  and 
other  airport  tenants  whose  operations 
may  be  affected;  and  15)  community 
groups  and  business  organizations  in  the 
affected  area  that  are  known  to  be 
interested  in  the  proposed  restriction.  In 
addition,  the  FAA  will  publish  an 
announcement  of  a  proposed  restriction 
or  agreement  in  the  Federal  Rej^ster. 
The  incremental  cost  to  an  airport  or 
aircraft  operator  for  the  required  notice 
is  estimated  to  vary  from  $4,000  to 
$30,000  fin  the  case  of  a  complex 
restriction]  per  airport  for  all  required 
notice  for  each  application.  Some 
airports  would  incur  little  additional 
cost  to  implement  the  public  notice 
requirement,  because  they  would  have 


to  provide  the  public  notice  and 
solicited  comments  on  noise  restrictions 
even  in  the  absence  of  the  proposed 
rule.  If  notice  were  not  normally  given 
prior  to  actions  equivalent  to  those 
covered  in  the  proposed  rule,  there 
would  be  some  incremental  cost  for 
public  notice. 

Publication  of  a  single  notice  is 
estimated  to  cost  about  $1,000  in  a  major 
regional  newspaper.  If  a  notice  were  put 
in  two  such  newspapers,  publication 
costs  per  notice  could  range  **up  to 
about  $2,000.  The  cost  of  publication  of  a 
notice  of  a  restriction  in  the  Federal 
Register  by  the  FAA  is  assigned  a 
nominal  cost  of  $100.  If  the  cost  of  direct 
notification  to  100  aircraft  operators 
(including  air  carriers)  and  jurisdictions 
is  $20  per  letter,  with  enclosure,  direct 
notiflcation  costs  would  be  $2,000.  The 
cost  of  preparing  a  notice  for 
publication,  handling  public  responses, 
and  retaining  records  depends  on  the 
proposal's  complexity  and  impact.  The 
preparation  of  a  notice  for  a  very  simple 
restriction  with  very  limited  impact,  and 
the  retention  of  supporting  data  end 
comments  received,  may  cost  $1,000  or 
less  (several  hours  of  professional  and 
clerical  time).  In  these  simple  cases,  the 
total  incremental  notification  costs, 
including  publication  in  a  single 
newspaper  (if  sufficient)  and  required 
direct  notifications,  could  average  $4,000 
per  implementation  or  modification 
thereof.  However,  if  the  restriction  is 
complex  and  an  analysis  reveals 
numerous  effects,  the  preparation  of  the 
notice  itself  may  require  substantial 
professional  st^  attention  to  draft  the 
notice  per  se  (two  months  of 
professional  and  clerical  time).  These 
staff  costs  are  assumed  to  be  on  the 
order  of  $2a000.  Review  of  comments 
and  revisions  may  result  in  furtiier  costs 
of  $10,000.  Preparation  and  review  costs 
are  assumed  to  average  $20,000.  Thus, 
the  total  cost  to  an  airport  or  airport 
operator  of  notice,  comment,  and  record 
retention  for  a  proposed  complex 
restriction  (exclusive  of  analysis  cost 
described  below)  is  estimated  to  be  up 
to  $30,000.  If  100  airports  in  the  U.S. 
were  to  implement  restrictions  on  Stage 
2  and  Stage  3  aircraft  operations  or 
modifications  thereto,  the  total 
notification  costs  (exclusive  of  analysis 
cost  described  below)  could  range  from 
approximately  $400,000  for  simple 
restrictions  to  $3.0  million  for  complex 
restrictions. 

Coat  of  Analysis 

Analysis  of  airport  noise,  including 
the  mapping  of  projected  noise  levels 
and  associated  demographic  projections, 
and  analysis  of  the  benefits  and  costs  of 
restricting  aircraft  operations  at 


airports,  have  been  performed  in  the 
past.  Similar  analyses  are  prepared  in 
whole  or  in  part  in  compliance  with  14 
CFR  part  150,  for  airport  development 
and  master  planning,  and  in  conjunction 
with  the  solicitation  of  airport  finance. 
Thus,  much  information  required  to 
fulfill  the  analysis  requirements  of 
subparts  C  and  D  probably  already 
exists  as  a  result  of  current  airport 
administrative  and  planning  procedures. 
Further,  if  additional  information  is 
needed,  the  required  skills  have  been 
developed  and  the  analysis  c^  be 
performed  by  the  airport  staff  or  through 
existing  relationships  with  consultants. 
The  skills  required  to  perform  the 
analyses  can  also  be  readily  learned  by 
individuals  with  training  in  engineering 
or  physical  sciences  and  economics  or 
finance. 

The  incremental  cost  imposed  by  the 
rule  for  analyzing  a  set  of  proposed 
noise  and  access  restrictions  may  vary 
from  no  cost  to  $200,000  per  airport 
Because  airports  are  given  broad 
discretion,  costs  can  be  kept  low  in 
many  cases.  Some  airports  already 
prepare  substantial  analyses  associated 
with  potential  noise  restrictions  and 
alternatives. 

Costs  associated  with  environmental 
analyses  and  documents  are  assumed  to 
arise  because  of  NEPA  and  existing 
regulations,  i.e.,  they  are  not  the  result  of 
requirements  imposed  under  this  rale.  If 
the  costs  of  these  analyses  would  occur 
in  the  absence  of  the  proposed  rule,  they 
should  be  excluded  from  these 
estimates.  If  the  environmental 
assessment  costs  are  included  in  the 
estimate,  an  additional  nominal  value  of 
Si 00.000  to  $150,000  per  analyzed 
restriction  may  be  assumed.  (By  way  of 
background,  it  is  noted  that  current 
submissions  in  response  to  14  CFR  part 
150,  Airport  Noise  CompatibiHty 
Planning  include  similar  analyses  of 
restrictions.  Pari  150  analyses  have  been 
prepared  using  federal  grants  ranging 
from  $50,000  to  $300,000  per  submissioru 
with  the  majority  of  analyses  ranging 
from  $90,000  to  $150,000.  Part  150  study 
costs  are  considered  analogous  to  the 
analysis  costs  that  would  be  imposed  by 
this  rule.) 

The  rule  now  provides  integrated 
instructions  on  the  presentation  of 
evidence  regarding  conditions  for 
restriction  approval  and  the  preparation 
of  analyses  for  subpart  D.  This  clear 
statement,  plus  the  integrated 
presentation  of  information,  is  expected 
to  increase  the  likelihood  that  the 
analyses  can  be  completed  for  the  costs 
estimated  above. 

If  50  airports  or  airport  operators  were 
to  prepare  analyses,  including 
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environmental  assei  sments,  solely  in 
response  to  subpart  D  of  the  rule, 
dealing  with  restrict  ions  on  Stage  3 
aircraft  operations,  he  total  incremental 
cost  of  analyses  atti  i^utable  to  the  rule 
could  be  as  high  as  S15  million  to  $18 
million  over  the  life  pf  the  rule.  (Note 
that  an  analysis  is  npt  required  for 
agreements  under  sifbpart  B.)  In  the 
event  that  100  analyses  were  prepared 
in  response  to  the  nile.  this  cost  could  be 
as  high  as  $30  milliofi  to  $35  million.  If 
environmental  assessment  costs  are  not 
included  in  the  cost)  attributed  to  the 
rule,  costs  for  50  an4  100  analyses  would 
range  up  to  $10  millibn  and  $20  million, 
respectively.  Costs  fcr  Federal  review  of 
50  to  100  analyses,  including  publication 
of  appropriate  notices  in  the  Federal 
Register,  are  expected  to  be  on  the  order 
of  $1  million  to  $2  million.  Costs  are 
expected  to  vary  wijh  the  level  of 
operations  at  affectad  airports  and  the 
extensiveness  and  cpmplexity  of  the 
proposed  restriction! 

Benefits  of  Applying  the  Regulations  to 
Proposed  Restrictiohs  on  Aircraft 
Operations  Agreemints  (Subpart  B) 

Subpart  B  applies  'to  airport  noise  or 
access  restrictions  on  Stage  3  aircraft 
that  are  agreed  to  bt  the  airport 
operator  and  those  aircraft  operators 
affected  by  the  agreement.  New  entrant 
aircraft  operators  that  have  applied  to 
serve  the  airport  wittiin  180  days  of  the 
effective  date  of  the  restriction  and  have 
submitted  a  plan  of  Operations  to  the 
airport  operator  are  to  be  included  in 
these  agreements:  An  analysis  of  such 
an  agreement  is  optijonal. 

An  agreement  canj  result  in  positive 
net  benefits  to  a^ecjed  interest  groups 
considered  as  a  whale,  and  very  likely 
to  each  of  the  affected  interest  groups 
(although  not  necessarily  to  all  members 
of  such  groups).  Thi$  would  be  the  case 
as  long  as  all  potential  entrants  that 
wish  to  service  an  airport  are  notified 
and  the  airport  operator  adequately 
represents  both  the  interests  of  the  local 
aviation/passenger  community  and 
persons  who  may  bq  adversely  affected 
by  aircraft  noise. 

The  use  of  agreenjents  may  help 
airport  operators  bylreducing  the  costs 
that  they  would  inciir  in  order  to 
implement  proposed  restrictions  on 
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interest  in  operation  at  the  airport  in  the 
reasonably  foreseeable  future. 

It  is  noted  that  cost  savings  would 
occur  through  the  avoidance  of  what  is 
likely  to  be  a  costlier  process,  including 
analysis  requirements,  that  would  be 
involved  in  attempting  to  restrict  aircraft 
operations  through  subparts  C  and  D,  as 
outlined  below.  The  provision  for 
agreements  formalizes  a  procedure 
under  which  communities  and  aircraft 
operators  can  efficiently  reach 
agreement  on  measures  to  mitigate 
aircraft  noise  problems  that  the  a^ected 
parties  Hnd  mutually  acceptable.  The 
rule  permits  restrictions  on  aircraft  to  be 
handled  through  the  less  costly  means  of 
agreements  under  subpart  B. 
Additionally,  the  use  of  such  agreements 
can  be  expected  to  facilitate  the 
handling  of  local  enviroimiental 
concerns  by  minimizing  federal 
involvement  in  the  process. 

Further,  it  is  possible  that  the  public 
notice  required  by  subpart  B  may  itself 
produce  additional  benefits,  in  part  by 
reducing  the  likelihood  of  a  number  of 
possible  adverse  effects.  One  potential 
concern  is  a  situation  in  which  an 
agreement  on  operations  at  an  airport 
has  the  effect  of  excluding  improved  air 
carrier  service  when  such  service  might 
provide  an  overall  increase  in  net 
benefits  to  current  and  potential  users  of 
air  transportation  in  the  area  served  by 
the  airport.  Current  providers  of  air 
service  may  have  an  economic  incentive 
to  seek,  through  agreements,  to  prevent 
the  entry  of  additional  competitive 
providers  of  air  service.  Public  notice 
can  help  to  mitigate  potential  adverse 
effects  by  improving  the  chances  for 
potential  entrants  to  service  at  an 
airport  to  protect  themselves  from 
undesirable  constraints  on  their  future 
activities.  For  instance,  a  noise  budget 
can  have  the  effect  of  making  it  more 
difficult  for  new  entrants  (new 
competition)  to  initiate  service  at  a 
particular  airport.  By  preserving  and 
enhancing  competition,  the  rule  may 
benefit  air  travelers  by  lower  air  fares 
and/or  increased  service. 

It  is  also  possible  that  agreements 
may  have  the  effect  of  regulating  rates 
or  service.  Although  this  is  prohibited  by 
section  105  of  the  Federal  Aviation  Act 
of  1958.  agreement  may  achieve  these 
objectives  indirectly.  For  instance, 
because  aircraft  have  varying  ranges, 
agreements  on  the  type  of  aircraft  that 
may  be  used  at  an  airport  can  have  the 
indirect  effect  of  regulating  the  price  and 
availability  of  air  carrier  service. 
Agreements  that,  for  example,  restrict 
the  passenger-carrying  capacity  of 
aircraft  using  an  airport  could  have  the 
effect  of  excluding  the  aircraft  of 


potential  competitors  that  are  larger, 
quieter,  and  have  a  longer  range. 

The  public  notice  may  not  only  inform 
interested  parties,  but  may  also 
stimulate  tliose  adversely  affected  to 
protect  their  interests  by  taking  part  in 
the  negotiations  that  lead  to  the 
agreement  or  by  seeking  redress  through 
other  political  or  judicial  processes.  For 
instance,  local  companies  adversely 
affected  by  potential  restrictions  or 
aircraft  operators  that  wish  more 
freedom,  for  instance,  in  airport 
operating  hours,  may  object  to  terms  of 
an  agreement  that  they  perceive  as 
objectionable.  Thus,  the  rule  may 
ultimately  improve  the  efficiency  of  air 
commerce,  the  local  economy,  and  the 
quality  of  hfe. 

Although  the  Federal  government  may 
take  action  to  mitigate  the  effects  of 
exclusionary  agreements  under  other 
statutes,  it  has  no  power  under  the  Act, 
or  the  rules  derived  koxa  it.  to  grant 
relief  to,  e.g..  the  customers  of  air 
carriers  who  may  experience  high  ticket 
prices  that  result  from  de  facto 
cartelization  of  air  carrier  service  at  an 
airport.  Remedies  would  be  obtained 
under  federal  antitrust  laws  and  the 
terms  of  airport  development  grent 
agreements. 

Requirements  for  Stage  2  Restrictions 
(Subpart  C). 

Subpart  C  requires  analysis  and 
notice  of  new  noise  or  access 
restrictions  that  are  proposed  for  Stage  2 
aircraft  after  October  1, 1990.  These 
requirements  also  apply  to  amended 
restrictions  that  become  effective  after 
October  1. 1990,  if  they  further  limit 
Stage  2  aircraft  operations  or  affect 
aircraft  safety.  As  indicated  in  the 
discussion  of  the  preceding  subpart  the 
public  notice  provided  to  affected 
parties  under  subpart  C  is  expected  to 
facilitate  the  protection  of  these  parties' 
interests  by  informing  them  of  the 
impacts  of  proposed  restrictions. 

Benefits  associated  with  the  notice, 
analysis,  and  180-day  waiting  period 
include  assurance  that:  (1)  There  is  wide 
advance  notification  of  potentially 
affected  parties;  (2)  the  airport  operator 
and  others  are  aware  of  the  full 
ramifications  of  proposed  restrictions, 
including  anticipated  costs  and  benefits; 
(3)  data  errors  in  estimating  costs  and 
benefits  have  a  chance  to  be  rectified 
and  appropriate  changes  made  in  the 
proposed  restrictions;  (4)  objections  of 
affected  parties  and  the  FAA  may  lead 
airport  operators  to  modify  provisions  of 
a  restriction;  (5)  the  Federal  Government 
and  affected  parties  have  a  chance  to 
make  a  case  against  objectionable 
restrictions  in  court  before  the 
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restriction  is  imposed;  and  (6)  affected 
parties  have  a  reasonable  amount  of 
time  to  accommodate  their  operations  to 
a  restriction  before  it  goes  into  effect. 

Subpart  C  includes  requirements  for 
an  analysis  of  the  anticipated  costs  and 
benefits  of  the  proposed  noise  or  access 
restriction,  a  description  of  alternative 
measures  considered  that  do  not  involve 
aircraft  restrictions,  and  comparative 
analyses  of  benefits  and  costs  of  these 
measures.  The  use  of  specified  noise 
measurement  systems  and  accepted 
economic  methodology  are  required. 

Stage  2  aircraft  tend  to  be  less 
expensive  to  acquire  or  lease.  For  this 
reason,  those  aircraft  have  been  favored 
by  new  air  carriers  starting  operations. 
Restrictions  on  the  operation  of  Stage  2 
aircraft,  therefore,  may  have  the  effect 
of  inhibiting  market  competition  from 
new  entrants. 

Restrictions  on  aircraft  operations  at  a 
single  airport  that  is  an  airline's  major 
hub  may  or  may  not  have  a  significant 
impact  on  a  particular  aircraft  operator 
depending  on  whether  its  equipment  can 
be  moved  to  alternate  routes  or  sold 
without  incurring  a  signiHcant  loss. 
Simultaneous  restrictions  at  a 
significant  number  of  airports  may  force 
premature  retirement  of  affected 
aircraft,  including  their  sale  at  reduced 
prices,  thereby  imposing  losses  on  the 
owners  of  such  aircraft.  Thus,  a  single 
airport's  restrictions  should  also  be 
viewed  in  the  context  of  conditions 
existing  in  the  national  airport  system. 
However,  the  airport  operator  that 
proposes  restrictions  is  given  discretion 
with  respect  to  the  elements  contained 
in  the  analysis  so  long  as  the  analysis  is 
consistent  with  the  general  requirements 
of  the  Act 

The  imposition  of  major  premature 
restrictions  on  Stage  2  aircraft 
operations  at  an  airport  that  acts  as  a 
major  hub  for  a  carrier  that  is  highly 
dependent  on  these  aircraft  may  also 
impose  significant  adverse  effects  not 
only  on  air  carriers  but  on  their 
passengers.  These  effects  would  be  in 
the  form  of  reduced  service  because  of 
less  air  carrier  competition,  and  likely 
higher  air  fares.  If  air  carriers  cannot 
find  alternative  uses  for  aircraft  that  are 
barred  by  the  restrictions,  the  air  carrier 
would  experience  a  loss  of  revenue  and 
profit  The  ejects  on  passengers  may 
include  substantial  burdens  in  the  form 
of  the  cost  of  time  consumed  through 
delays  or  inconvenient  air  carrier 
schedules.  It  should  be  noted  that,  in 
analyses  of  air  transport  operations,  the 
delay  costs  for  air  travelers  may  be  as 
high  as  the  air  carriers'  costs  for 
operating  the  delayed  aircraft.  The  merit 
of  a  particular  proposed  restriction  on 
Stage  2  aircraft  operations  would 


depend  on  whether  benefits  (perhaps 
measured  by  a  projected  increase  in 
residential  property  values)  are  greater 
than  the  sum  of  costs  imposed  on  air 
commerce  (including  such  elements  as 
passenger  delay  costs  together  with 
aircraft  operating  and  capital  costs). 

Notice,  Review,  and  Arrmval 
Requirements  for  Stage  3  Restrictions 
(Subpart  D). 

This  subpart  applies  to  airport  noise 
or  access  restrictions  on  Stage  3  aircraft 
operations  and  amendments  that  first 
become  effective  after  October  1, 1990. 
With  certain  limited  exceptions  detailed 
in  the  statute,  all  proposed  restrictions 
on  Stage  3  aircraft,  other  than  those 
agreed  to  by  the  airport  operator  and 
aircraft  operators,  will  be  subject  to  this 
subpart  and  must  be  reviewed  and 
approved  by  the  FAA  before  they 
become  elective.  The  restrictions  can 
be  approved  only  if  there  is  substantial 
evidence  that  they;  (1)  Are  reasonable, 
nonarbitrary,  and  nondiscriminatory;  (2) 
do  not  create  an  undue  burden  on 
interstate  or  foreign  commerce;  (3) 
maintain  safe  and  efficient  utilization  of 
navigable  airspace;  (4)  do  not  conflict 
with  any  existing  Federal  statute  or 
regulation;  (5)  have  been  given  an 
adequate  opportunity  for  public 
comment;  and  (6)  do  not  create  an  undue 
burden  on  the  national  aviation  system. 
The  Act  mandates  sanctions  against 
airport  operators  that  implement 
restrictions  on  Stage  3  aircraft 
operations  that  have  not  been  agreed  to  / 
or  approved  by  the  FAA  in  conformance 
with  the  proposed  rule.  / 

As  was  noted  in  the  discussion  of  / 
subpart  C  above,  restrictions  at  either  a 
single  major  hub  airport  or  at  a 
significant  number  of  airports  may 
reduce  the  efficient  use  of  an  air 
carrier's  fleet,  thereby  imposing  major 
losses  on  the  owners  of  such  aircraft 
This  subpart  deals  with  proposed 
restrictions  on  Stage  3  aircraft  which 
represent  state-of-the-art  noise  control 
and  are  significantly  newer  than  the 
Stage  2  aircraft  that  they  are  intended  to 
replace.  Restrictions  on  aircraft  that  fall 
under  this  subpart  can  be  expected  to 
result  in  losses  to  aircraft  operators  that 
are  potentially  much  larger  than  would 
-  result  from  comparable  restrictions  on 
Stage  2  aircraft  alone.  Restrictions  that 
result  in  the  suboptimum  use  of 
substantially  new  aircraft  could 
constitute  an  undue  burden  on 
commerce  and  the  national  aviation 
system  by  preventing  aircraft  operators 
from  recouping  through  revenues  the 
substantial  cost  of  their  investment  in 
aircraft  (a  new  Sta^e  3  aircraft  may  cost 
between  $50  million  and  $120  million). 
Stage  3  aircraft  are  likely  to  have  higher 


market  values  and  lower  operating  costs 
than  otherwise  comparable  Stage  2 
aircraft*  Thus,  the  earnings  foregone  by 
a  carrier  that  finds  that  it  is  uni^ble  to 
put  a  Stage  3  aircraft  to  its  most 
profitable  use  are  likely  to  be  larger  than 
the  lost  earnings  that  would  result  from 
a  comparable  restriction  on  a  Stage  2 
aircraft. 

Restrictions  on  Stage  3  aircraft  are 
also  likely  to  impose  significantly  higher 
costs  on  air  travelers  than  would 
comparable  restrictions  on  Stage  2 
aircraft.  If  Stage  2  aircraft  are  restricted 
at  an  airport,  it  is  likely  that  they  will,  to 
some  extent  be  replaced  with  Stage  3 
aircraft  that  provide  comparable  or 
better  passenger  service.  Any 
restrictions  on  Stage  3  aircraft  have  the 
effect  of  limiting  total  aircraft  operations 
at  an  airport  because  an  airport  operator 
is  unlikely  to  attempt  to  restrict  Stage  3 
operations  unless  Stage  2  operations 
have  already  been,  or  are  being 
simultaneously,  restricted.  With  a 
resulting  general  reduction  in  air  service 
at  an  airport  passenger  delay  costs  will 
be  imposed  as  result  of  less  convenient 
schedules  for  passengers  for  whom  the 
airport  is  an  origin  or  destination  and 
more  waiting  time  if  the  airport  is  a  hub 
at  which  passengers  transfer  between 
airplaaes.  As  with  Stage  2  aircraft, 
simultaneous  restrictions  on  Stage  3 
aircraft  at  a  number  of  airports  can  have 
sigriificantly  greater  adverse  impacts  on 
both  aircraft  operators  and  passengers 
than  would  restrictions  at  a  single 
airport  The  greater  public  and  Federal 
examination  of  proposed  restrictions  on 
Stage  3  aircraft  (as  compared  to  Stage  2) 
is  justified,  in  large  part,  by  the  greater 
potential  for  imposing  costs  on  the      r 
national  aviation  system  that  do  not 
have  equal  or  greater  benefits. 

Reevaluation  of  Restrictions  on  Stage  3 
Aircraft  Operations  (Subpart  E) 

Reevaluation  may  be  requested  by  an 
aircraft  operator  that  demonstrates  to 
the  satisfaction  of  the  FAA  that  there 
has  been  a  change  in  the  noise 
environment  that  would  be  sufficient  to 
justify  the  review.  The  burden  of  notice 
and  analysis  requirements,  including 
environmental  documentation,  is  placed 
on  the  aircraft  operator  that  initiates  the 
request  for  reevaluation.  These  costs  are 
less  than  those  for  airport  operators  that 
propose  restrictions  under  subpart  D, 
above,  because  reevaluation  appUcants 
only  need  to  provide  proof  regarding  at 
least  one  of  the  six  statutory  conditions. 
Applicants  under  subpart  D  must 
provide  proof  regarding  all  six  of  the 
statutory  conditions.  The  FAA  will 
review  the  documentation  submitted 
and  comments  received  and  issue 
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appropriate  findinis  on  the  request.  The 
benefits  of  proposing  a  change  for  one 
aircraft  operator  w  ould  be  primarily  the 
operating  economies  and  resulting 
improved  profits  tifat  may  be  projected 
to  result  from  less  stringent  airport 
restrictions.  The  raevaluation  costs  for 
an  aircraft  operate  r  may  be  reduced  by 
sharing  these  costi  i  among  a  group  of 
aircraft  operators  hat  wish  to  take 
advantage  of  less  restrictive  operation 
at  an  airport.  It  may  be  presumed  that 
an  aircraft  operate  r  (or  whoever 
requests  a  reevaluation)  would  not 
request  a  reevalua  tion  of  a  restriction 
unless  it  perceivec  that  the  benefits  it 
expects  to  accrue  iwould  be  in  excess  of 
costs  it  will  incur  |n  successfully 
completing  the  reevaluation  process. 
This  rule  does  notirequire  reevaluation, 
hence  it  does  not  Jirectly  impose  any 


cost.  Parties  such 
with  an  interest  in 
reevaluation  may 


iss  airport  operators 
conunenting  on  the 
:hoo8e  to  incur  costs 


in  preparing  comn  ints.  biit  do  so  at 
their  own  discretii  m. 

Regulatory  Flexib  lity  Determination  * 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacte  i  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  ( isproportionately 
burdened  by  Government  regulations. 
The  RFA  requires,  a  Regulatory 
Flexibility  Analys  is  if  a  rule  has  a 
significant  econoi  lie  impact,  either 
detrimental  or  bei  leficial,  on  a 
substantial  numbi  !r  of  small  business 
entities.  FAA  Order  2100.14A. 
Regulatory  Flexibility  Criteria  and 
Guidance,  establiphes  threshold  cost 
values  and  small  entity  size  standards 
for  complying  wiqi  RFA  review 
requirements  in  FAA  rulemaking 
actions. 

The  FAA  has  p  -ovisionally 
determined  that  i  is  unlikely  that  these 
regulations  could  have  a  significant 
economic  impact  pn  a  substantial 
number  of  small  entities.  (FAA  Order 
2100.14A  specifier  the  threshold 
regulatory  cost  alj  $5,400  in  1983  dollars 
(approximately  $t,000  in  1991  dollars] 
for  airports  serving  cities  with  a 
population  of  les»  than  49.000. 
According  to  this.  Order,  a  "substantial 
number  of  small  ^ntities  means  a 
number  which  is  not  less  than  eleven 
and  which  is  mooe  than  one-third  of  the 
small  entities  subject  to  a  *  *  *  rule.") 
While  the  costs  df  required  analysis 
may  exceed  $7,000,  it  is  noted  that  the 
cost  of  the  required  analysis  may  in 
some  cases  be  moderate  because  many 
proposed  restrictions  will  not  require  the 
"amount  of  data  handling  and 
complexity  of  analysis  appropriate  for 
major  restrictions  at  larger  airports.  In 
addition,  it  is  be  eved  unlikely  that  an 


airport  operator  would  initiate  an  action 
that  would  make  it  subject  to  the  rule 
unless  it  believed  that  the  benefits 
would  be  well  in  excess  of  the  costs  of 
complying  with  the  rule.  The  rule  allows 
an  airport  operator  that  proposes 
restrictions  on  Stage  2  aircraft 
substantial  latitude  in  determining  the 
components  of  the  associated  analysis. 
Further,  and  more  important,  it  is 
believed  to  be  unlikely  that  a 
"substantial  number  of  small  entities" — 
one  third  of  the  operators  of  airports 
serving  cities  with  a  population  of  49,000 
or  less — will  propose  restrictions,  or 
changes  to  restrictions,  during  any  single 
year.  It  is  not  expected  that  airports 
considered  small  entities  will,  as  a 
group,  impose  restrictions  subject  to  this 
proposed  rule  at  as  high  a  relative 
frequency  as  larger  airports.  Smaller 
metropolitan  areas  tend  to  generate  less 
air  traffic,  have  smaller  airports,  and  be 
served  by  smaller  aircraft  than  do  the 
larger  urban  areas  that  are  more  likely 
to  be  served  by  Stage  2  and  Stage  3 
aircraft. 

Trade  Impact  Assessment 

The  costs  that  may  be  incurred  as  a 
result  of  implementing  the  rule  at  the 
airports  that  account  for  most  of  the  U.S. 
international  air  commerce  are  believed 
to  be  small  relative  to  other  charges 
imposed  by  the  airports  on  air  carriers 
operating  in  international  commerce.  As 
a  result,  the  requirements  of  this  rule  are 
not  expected  to  have  a  significant 
impact  on  U.S.  international  trade. 

Federalism  Implications 

Although  the  agency  has  determined 
that  this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment,  it  should  be  noted  that, 
regardless  of  that  determination,  it  is 
also  the  agency's  determination  that  the 
problem  described  in  this  document 
requires  action  that  can  only  be 
effectively  implemented  at  the  national 
level.  In  support  of  this  finding,  it  is 
noted  that,  in  the  Airport  Noise  and 
Capacity  Act  of  1990,  section  9302, 
Congress  found  that,  among  other 
things,  "airport  noise  management  is 
',  crucial  to  the  continued  increase  in 
airport  capacity;  community  noise 
toncems  have  led  to  uncoordinated  and 
inconsistent  restrictions  on  aviation 
Which  could  impede  the  national  air 
transportation  system;"  and  that  "a 
noise  policy  must  be  implemented  at  the 
national  level." 

These  regulations  implement  a  new 
statute  that  authorizes  state  and  local 
governments  that  operate  airports  to 
enter  into  agreements  that  may  affect 
the  operation  of  certain  aircraft  at  their 


airports.  While  the  initiation  of 
restrictions  on  the  affected  aircraft  at 
these  airports  would  be  a  local  decisTbn, 
the  statute  imposes  federal  requirements 
on  the  applicant  (e.g.,  for  notice  and/or 
analysis  of  the  proposed  restrictions) 
and  requires  Federal  oversight  (e.g., 
where  there  may  be  substantial  adverse 
affects  on  interstate  commerce). 
•   Although  a  national  solution  is 
required  by  the  Act,  provisions  of  the 
rule  are  intended  to  impose  on  state  and 
local  governments  the  minimum 
restrictions  and  requirements  that  are 
consistent  with  the  statutory  limitations 
and  the  Federal  oversight  role 
contemplated  by  the  Airport  Noise  and 
Capacity  Act  of  1990  and  other 
regulations  that  would  pertain  to  airport 
operations. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under 
Executive  order  12291.  In  addition,  this 
rule  will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities  " 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  rule  is  considered 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  A  Regulatory 
Evaluation  of  the  rule,  including  a 
Regulatory  Flexibility  Determination 
and  International  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "FOR 
FURTHER  INF0R^^AT10N 
CONTACT." 

List  of  Subjects  in  14  CFR  Part  161 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft, 
Airports,  Noise  control.  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  adds  a 
new  part  161  to  title  14,  chapter  I, 
subchapter  I  of  the  Federal  Aviation 
Regulations  (14  CFR  part  161}  to  read  as 
follows: 

PART  161-NOTICE  AND  APPROVAL 
OF  AIRPORT  NOISE  AND  ACCESS 
RESTRICTIONS 

Subpart  A— <j«fl«rat  Provision* 


Sec 

161.1 

161.3 


Purpose. 
Applicability. 
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161.5  Dennitions. 
161.7  Limitations. 
161.9    Designation  of  noise  description 

methods. 
161.11    Identification  of  land  uses  in  airport 

noise  study  area. 

Subpart  B— Agreements 

161.101    Scope. 

161.103    Notice  of  the  proposed  restriction. 
161.105    Requirements  for  new  entrants. 
161.107    Implementation  of  the  restriction. 
161.109    Notice  of  termination  of  restriction 

pursuant'to  an  agreement. 
161.111    Availat)ility  of  data  and  comments 

on  a  restriction  implemented  pursuant  to 

an  agreement. 
161.113    Effect^f  agreements:  limitation  on 

reevaluation. 

Subpart  C— Notice  Requirements  for  Stage 
2  Restriction*     \ 

161.201    Scope.    ^ 

161.203    Notice  of  pitjposed  restrictions. 

161.205    Required  analysis  of  proposed 

restriction  and  alternatives. 
161.207    Comment  by  interested  parties. 
161.209    Requirenients  For  proposal  changes. 
161.211    Optijjnid  use  of  14  CFR  part  150 

procedures. 
161.213    Notincatlen  of  a  decision  not  to 

implemeiH*Testriction. 

Subpart  D — Notice,  Review,  and  Approval 
Requirements  for  Stage  3  Restrictions 

161.301    Scope. 

161.303    Notice  of  proposed  restrictions. 

161.305    Required  analysis  and  conditions 

for  approval  of  proposed  restrictions. 
161.307    Comment  by  interested  parties. 
161.309    Requirements  for  proposal  changes. 
161.311    Application  procedure  for  approval 

of  proposed  restriction. 
161.313    Review  of  application. 
161.315    Receipt  of  complete  application. 
161.317    Approval  or  disapproval  of 

proposed  restriction. 
161.319    Withdrawal  or  revision  of 

restriction. 
161 J21    Optional  use  of  14  CFR  part  ISO 

procedures. 
161.323    Notification  of  a  decision  not  to 

implement  a  restriction. 
161.325    Availability  of  data  and  comments 

on  an  implemented  restriction. 

Subpart  E— Reevaluation  of  Stage  3 
Restrictions 

161.401    Scope. 

161.403    Criteria  for  reevaluation. 

161.405    Request  for  reevaluation. 

161.407    Notice  of  reevaluation. 

161.409    Required  analysis  by  reevaluation 

petitioner. 
161.411    Comment  by  interested  parties. 
161.413    eevaluation  procedure. 
161.415    Reevaluation  action. 
161.417    Notification  of  status  of  restrictions 

and  agreements  not  meeting  conditions- 

of-approval  criteria. 

Subpart  F— Failure  to  Comply  With  This 


161.501    Scope. 

161.503    Informal  resolution;  notice  of 
apparent  violation. 


161.505    Notice  of  proposed  termination  of 
airport  grant  hinds  and  passenger  facility 
charges. 
Authority:  49  U.S.C.  App.  1301. 1305, 1348, 

1349(a),  1354. 1421. 1423,  and  1468,  49  U.S.C. 

App.  1655(c).  49  U.S.C.  App.  2101,  2102. 

2103(a),  and  2104  (a)  and  (b),  49  U.S.C. 

2210(a)(5),  and  49  U.S.C  App.  2153,  2154. 

2155,  and  2156. 

Subpart  A— General  Provisions 

S  161.1    Purpose. 

This  pail  implements  the  Airport 
Noise  and  Capacity  Act  of  1990  (49 
U.S.C.  App.  2153.  2154.  2155.  and  2156). 
It  prescribes: 

(a)  Notice  requirements  and 
procedures  for  airport  operators 
implementing  Stage  3  aircraft  noise  and 
access  restrictions  pursuant  to 
agreements  between  airport  operators 
and  aircraft  operators; 

(b)  Analysis  and  notice  requirements 
for  airport  operators  proposing  Stage  2 
aircraft  noise  and  access  restrictions; 

(c)  Notice,  review,  and  approval 
requirements  for  airport  operators 
proposing  Stage  3  aircraft  noise  and 
access  restrictions;  and 

(d)  Procedures  for  Federal  Aviation 
Administration  reevaluation  of 
agreements  containing  restrictions  on 
Stage  3  aircraft  operations  and  of 
aircraft  noise  and  access  restrictions 
affecting  Stage  3  aircraft  operations 
imposed  by  airport  operators. 

§161.3    Applicability. 

(a)  This  part  applies  to  airports 
imposing  restrictions  on  Stage  2  aircraft 
operations  proposed  after  October  1, 
1990,  and  to  airports  imposing 
restrictions  on  Stage  3  aircraft 
operations  that  became  effective  after 
October  1, 1990. 

(b)  This  part  also  applies  to  airports 
enacting  amendments  to  airport  noise 
and  access  restrictions  in  effect  on 
October  1, 1990,  but  amended  after  that 
date,  where  the  amendment  reduces  or 
limits  aircraft  operations  or  affects 
aircraft  safety. 

(c)  The  notice,  review,  and  approval 
requirements  set  forth  in  this  part  apply 
to  all  airports  imposing  noise  or  access 
restrictions  as  defmed  in  S  161.5  of  this 
part. 

§161.S    Definitions. 

For  the  purposes  of  this  part,  the 
following  deHnitions  apply: 

Agreement  means  a  document  in 
writing  signed  by  the  airport  operator; 
those  aircraft  operators  currently 
operating  at  the  airport  that  would  be 
affected  by  the  noise  or  access 
restriction;  and  all  affected  new  entrants 
planning  to  provide  new  air  service 
within  180  days  of  the  effective  date  of 


the  restriction  that  have  submitted  to  the 
airport  operator  a  plan  of  operations 
and  notice  of  agreement  to  the 
restriction. 

Aircraft  operator,  for  purposes  of  this 
part,  means  any  owner  of  an  aircraft 
that  operates  the  aircraft,  i.e..  uses, 
causes  to  use,  or  authorizes  the  use  of 
the  aircraft;  or  in  the  case  of  a  leased 
aircraft,  any  lessee  that  operates  the 
aircraft  pursuant  to  a  lease.  As  used  in 
this  part,  aircraft  operator  also  means 
any  representative  of  the  aircraft  owner, 
or  in  the  case  of  a  leased  aircraft,  any 
representative  of  the  lessee  empowered 
to  enter  into  agreements  with  the  airport 
operator  regarding  use  of  the  airport  by 
an  aircraft. 

Airport  means  any  area  of  land  or 
water,  including  any  heliport,  that  is 
used  or  intended  to  be  used  for  the 
landing  and  takeoff  of  aircraft,  and  any 
appurtenant  areas  that  are  used  or 
intended  to  be  used  for  airport  buildings 
or  other  airport  facilities  or  rights-of- 
way,  together  with  all  airport  buildings 
and  facilities  located  thereon. 

Airport  noise  study  area  means  that 
area  surrounding  the  airport  within  the 
noise  contour  selected  by  the  applicant 
for  study  and  must  include  the  noise 
contours  required  to  be  developed  for 
noise  exposure  maps  specified  in  14  CFR 
part  150. 

Airport  operator  means  the  airport 
proprietor. 

Aviation  user  class  means  the 
following  categories  of  aircraft 
operators:  air  carriers  operating  under 
parts  121  or  129  of  this  chapter 
commuters  and  other  carriers  operating 
under  parts  127  and  135  of  this  chapter 
general  aviation,  military,  or  government 
operations. 

Day-night  average  sound  level  (DNL) 
means  the  24-hour  average  sound  level, 
in  decibels,  for  the  period  from  midnight 
to  midnight,  obtained  after  the  addition 
of  ten  decibels  to  sound  levels  for  the 
periods  between  midnight  and  7  a.m., 
and  between  10  p.m.  and  midnight,  local 
time,  as  defmed  in  14  CFR  part  150.  (The 
scientific  notation  for  DNL  is  V^). 

Noise  or  access  restrictions  means 
restrictions  (including  but  not  limited  to 
provisions  of  ordinances  and  leases) 
ejecting  access  or  noise  that  affect  the 
operations  of  Stage  2  or  Stage  3  aircraft, 
such  as  limits  on  the  noise  generated  on 
either  a  single-event  or  cumulative 
basis;  a  limit,  direct  or  indirect,  on  the 
total  number  of  Stage  2  or  Stage  3 
aircraft  operations;  a  noise  budget  or 
noise  allocation  program  that  includes 
Stage  2  or  Stage  3  aircraft;  a  restriction 
imposing  limits  on  hours  of  operations;  a 
program  of  airport-use  charges  that  has 
the  direct  or  indirect  effect  of  controlling 
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airport  noise;  and  any  other  limit  on 
Stage  2  or  Stage  3  aircraft  that  has  the 
effect  of  controllina airport  noise.  This 
definition  does  not  jnclude  peak-period 
pricing  programs  w|iere  the  objective  is 
to  align  the  number  of  aircraft 
operations  with  air^rt  capacity. 

Stage  2  aircraft  means  an  aircraft  that 
has  been  shown  to  t:omply  with  the 
Stage  2  requiremeai  s  under  14  CFR  part 
3& 

Stage  3  aircraft  n  eans  an  aircraft  that 
has  been  shown  to  comply  with  the 
Stage  3  requirements  under  14  CFR  part 
36. 

{161.7    Umttatioiw. 

(a)  Aircraft  opera  tional  procedures 
that  must  be  submil  ted  for  adoption  by 
the  FAA.  such  as  peeferential  runway 
use.  noise  abatemeat  approach  and 
departiu^  procedures  and  profiles,  and 
flight  tracks,  are  not  subject  to  this  part. 
Other  noise  abatemlent  procedures,  such 
as  taxiing  and  engine  runups,  are  not 
subject  to  this  part  unless  the 
procedures  imposec  limit  the  total 
number  of  Stage  2  c  r  Stage  3  aircraft 
operatiooa,  or  limit  the  hours  of  Stage  2 
or  Stage  3  aircraft  c  perations,  at  the 
airport 

(b)  The  notice,  re  new,  and  approval 
requirements  set  fo  th  in  this  part  do  not 
apply  to  airports  w  th  restrictions  as 
specified  in  49  U.S.(  I.  App.  2153(a)(2)(C): 

(1)  A  local  action  to  enforce  a 
negotiated  or  executed  airport  aircraft 
noise  or  access  agriiement  between  the 
airport  operator  anfl  the  aircraft 
operator  in  effect  on  November  5, 1990. 

(2)  A  local  action  to  enforce  a 
negotiated  or  executed  airport  aircraft 
noise  or  access  resi  fiction  the  airport 
operator  and  the  ai  craft  operators 
agreed  to  before  Nc  vember  5, 1990. 

(3)  An  intergover  imental  agreement 
including  airport  aifcraft  noise  or  access 
restriction  in  effect  on  November  5, 1990. 

(4)  A  subsequent  amendment  to  an 
airport  aircraft  nois  e  or  access 
agreement  or  restrii  ;tion  in  effect  on 
November  5, 1990,  inhere  the 
amendment  does  ni»t  reduce  or  limit 
aircraft  operations  jr  affect  aircraft 
safety. 

(5)  A  restriction  t  lat  was  adopted  by 
an  airport  operator  on  or  before  October 
1, 1990,  and  that  wi  s  stayed  as  of 
October  1, 1990,  by  a  court  order  or  as  a 
result  of  litigation, :  f  such  restriction,  or 
a  part  thereof,  is  su  ^sequently  allowed 
by  a  court  to  take  effect. 

(6)  In  any  case  inj  which  a  restriction 
described  in  paragraph  (b)(5)  of  this 
section  is  either  partially  or  totally 
disallowed  by  a  coiirt,  any  new 


restriction  imposec 
operator  to  replace 


restriction,  if  such  i  lew  restriction  would 


by  an  airport 
such  disallowed 


not  prohibit  aircraft  operations  in  effect 
on  November  5, 1990. 

(7)  A  local  action  that  represents  the 
adoption  of  the  fmal  portion  of  a 
program  of  a  staged  airport  aircraft 
noise  or  access  restriction,  where  the 
initial  portion  of  such  program  was 
adopted  during  calendar  year  1988  and 
was  in  effect  on  November  5, 1990. 

(c)  The  notice,  review,  and  approval 
requirements  of  subpart  D  of  this  part 
with  regard  to  Stage  3  aircraft 
restrictions  do  not  apply  if  the  FAA  has, 
prior  to  November  5, 1990,  formed  a 
working  group  (outside  of  the  process 
established  by  14  CFR  part  150)  with  a 
local  airport  operator  fo  examine  the 
noise  impact  of  air  traffic  control 
procedure  changes.  In  any  case-in  which 
an  agreement  relating  to  noise 
reductions  at  such  airport  is  then 
entered  into  between  the  airport 
proprietor  and  an  air  carrier  or  air 
carrier  constituting  a  majority  of  the  air 
carrier  users  of  such  airport,  the 
requirements  of  subparts  B  and  D  of  this 
part  with  respect  to  restrictions  on  Stage 
3  aircraft  operations  do  apply  to  local 
actions  to  enforce  such  agreements. 

(dj  Except  to  the  extent  required  by 
the  application  of  the  provisions  of  the 
Act,  nothing  in  this  part  eliminates, 
invalidates,  or  supersedes  the  following: 

(1)  Existing  law  with  respect  to  airport 
noise  or  access  restrictions  by  local 
authorities; 

(2)  Any  proposed  airport  noise  or 
access  regulation  at  a  general  aviation 
airport  where  the  airport  proprietor  has 
formally  initiated  a  regulatory  or 
legislative  process  on  or  before  October 
1, 1990:  and 

(3)  The  authority  of  the  Secretary  of 
Transportation  to  seek  and  obtain  such 
legal  remedies  as  the  Secretary 
considers  appropriate,  including 
injunctive  relief. 

§  161.9    Designation  of  note*  description 
methods. 

For  purposes  of  this  part,  the 
following  requirements  apply: 

(a)  The  sound  level  at  an  airport  and 
surrounding  areas,  and  the  exposure  of 
individuals  to  noise  resulting  from 
operations  at  an  airport,  must  be 
established  in  accordance  with  the 
specifications  and  methods  prescribed 
imder  appendix  A  of  14  CFR  part  150; 
and 

(b)  Use  of  computer  models  to  create 
noise  contours  must  be  in  accordance 
with  the  criteria  prescribed  under 
appendix  A  of  14  CFR  part  150. 

§161.11    MentNlcaUon  of  land  iMM  In 
airport  noise  study  arsa. 

For  the  purposes  of  this  part,  uses  of 
land  that  are  normally  compatible  or 


r^ 


noncompatible  with  various  noise- 
exposure  levels  to  individuals  around 
airports  must  be  identified  in 
accordance  with  the  criteria  prescribed 
under  appendix  A  of  14  CFR  part  ISa 
Determination  of  land  use  must  be  ^ 

based  on  professional  planning,  zoning, 
and  building  and  site  design  information 
and  expertise. 

Subpart  B^Agreements 

§161.101    Scope. 

(a)  This  subpart  applies  to  an  airport 
operator's  noise  or  access  restriction  on 
the  operation  of  Stage  3  aircraft  that  is 
implemented  pursuant  to  an  agreement 
between  an  airport  operator  and  all 
aircraft  operators  affected  by  the 
proposed  restriction  that  are  serving  or 
will  be  serving  such  airport  within  180 
days  of  the  date  of  the  proposed 
restriction. 

(b)  For  purposes  of  this  subpart,  an 
agreement  shall  be  in  writing  and  signed 
by:  »^ 

(1)  The  airport  operator; 

(2)  Those  aircraft  operators  currently 
operating  at  the  airport  who  would  be 
affected  by  the  noise  or  access 
restriction:  and 

(3)  All  new  entrants  that  have 
submitted  the  information  required 
under  §  161.105(a)  of  this  part 

(c)  This  subpart  does  not  apply  to 
restrictions  exempted  in  §  161.7  of  this 
part. 

(d)  This  subpart  does  not  limit  the 
right  of  an  airport  operator  to  enter  into 
an  agreement  with  one  or  more  aircraft 
operators  that  restricts  the  operation  of 
Stage  2  or  Stage  3  aircraft  as  long  as  the 
restriction  is  not  enforced  against 
aircraft  operators  that  are  not  party  to 
the  agreement.  Such  an  agreement  is  not 
covered  by  this  subpart  except  that  an 
aircraft  operator  may  apply  for 
sanctions  pursuant  to  subpart  F  of  this 
part  for  restrictions  the  airport  operator 
seeks  to  impose  other  than  those  in  the 
agreement. 

§161.103    Notice  of  the  proposed 
restriction. 

(a)  An  airport  operator  may  not 
implement  a  Stage  3  restriction  pursuant 
to  an  agreement  with  all  affected 
aircraft  operators  unless  there  has  been 
public  notice  and  an  opportunity  for 
comment  as  prescribed  in  this  subpart. 

(b)  In  order  to  establish  a  restriction 
in  accordance  with  this  subpart,  the 
airport  operator  shall,  at  least  45  days 
before  implementing  the  restriction, 
publish  a  notice  of  the  proposed 
restriction  in  an  areawide  newspaper  or 
newspapers  that  either  singly  or 
together  has  general  circulation 
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throughout  the  airport  vicinity  or  airport 
noise  study  area,  if  one  has  been 
delineated:  post  a  notice  in  the  airport  in 
a  prominent  location  accessible  to 
airport  users  and  the  public;  and  directly 
notify  in  writing  the  following  parties: 

(1)  Aircraft  operators  providing 
scheduled  passenger  or  cargo  service  at 
the  airport;  affected  operators  of  aircraft 
based  at  the  airport;  potential  new 
entrants  that  are  known  to  be  interested 
in  serving  the  airport;  and  aircraft 
operators  known  to  be  routinely 
providing  non-scheduled  service; 

(2)  The  Federal  Aviation 
Administration; 

(3)  Each  Federal,  state,  and  local 
agency  with  land  use  control  jurisdiction 
within  the  vicinity  of  the  airport,  or  the 
airport  noise  study  area,  if  one  has  been 
delineated; 

(4)  Fixed-base  operators  and  other 
airport  tenants  whose  operations  may 
be  affected  by  the  proposed  restriction; 
and 

(5)  Community  groups  and  business 
organizations  that  are  known  to  be 
interested  in  the  proposed  restriction. 

.  (c)  Each  direct  notice  provided  in 
accordance  with  paragraph  (b)  of  this 
section  shall  include: 

(1)  The  name  of  the  airport  and 
associated  cities  and  states; 

(2)  A  clear,  concise  description  of  the 
proposed  restriction,  including  sanctions 
for  noncompliance  and  a  statement  that 
it  will  be  implemented  pursuant  to  a 
signed  agreement; 

(3)  A  brief  discussion  of  the  specific 
need  for  and  goal  of  the  proposed 
restriction; 

(4)  Identification  of  the  operators  and 
the  types  of  aircraft  expected  to  be 
affected; 

(5)  The  proposed  elective  date  of  the 
restriction  and  any  proposed 
enforcement  mechanism; 

(6]  An  invitation  to  comment  on  the 
proposed  restriction,  with  a  minimum 
45-day  comment  period; 

(7)  Information  on  how  to  request 
copies  of  the  restriction  portion  of  the 
agreement,  including  any  sanctions  for 
noncompliance; 

(8)  A  notice  to  potential  new  entrant 
aircraft  operators  that  are  known  to  be 
interested  in  serving  the  airport  of  the 
requirements  set  forth  in  §  16J.105  of 
this  part;  and 

(9)  Information  on  how  to  submit  a 
new  entrant  application,  comments,  and 
the  address  for  submitting  applications 
and  comments  to  the  airport  operator, 
including  identiHcation  of  a  contact 
person  at  the  airport. 

(d)  The  Federal  Aviation 
Administration  will  publish  an 
announcement  of  the  proposed 
restriction  in  the  Federal  Register. 


§  161.105    Rtquircments  for  rww  tntowits. 

(a)  Within  45  days  of  the  publication 
of  the  notice  of  a  proposed  restriction  by 
the  airport  operator  under  S  161.103(b) 
of  this  part,  any  person  intending  to 
provide  new  air  service  to  the  airport 
within  180  days  of  the  proposed  date  of 
implementation  of  the  restriction  (as 
evidenced  by  submission  of  a  plan  of 
operations  to  the  airport  operator)  must 
notify  the  airport  operator  if  it  would  be 
affected  by  the  restriction  contained  in 
the  proposed  agreement,  and  either  that 
it— 

(1)  Agrees  to  the  restriction;  or 

(2)  Objects  to  the  restriction. 

(b)  Failure  of  any  person  described  in 
§  161.105(a)  of  this  part  to  notify  the 
airport  operator  that  it  objects  to  the 
proposed  restriction  will  constitute 
waiver  of  the  right  to  claim  that  it  did 
not  consent  to  the  agreement  and  render 
that  person  ineligible  to  use  lack  of 
signature  as  ground  to  apply  for 
sanctions  under  subpart  F  of  this  part 
for  two  years  following  the  effective 
date  of  die  restriction.  The  signature  of 
such  a  person  need  not  be  obtained  by 
the  airport  operator  in  order  to  comply 
with  S  161.107(a)  of  this  part. 

(c)  All  other  new  entrants  are  also 
ineligible  to  use  lack  of  sigtiature  as 
ground  to  apply  for  sanctions  under 
subpart  F  of  this  part  for  two  years. 

§  161.107    Implementation  of  ttM 
restriction. 

(a)  To  be  eligible  to  implement  a  Stage 
3  noise  or  access  restriction  under  this 
subpart  an  airport  operator  shall  have 
the  restriction  contained  in  an 
agreement  as  defmed  in  i  161.101(b)  of 
this  part. 

(b)  An  airport  operator  may  not 
implement  a  restriction  pursuant  to  an 
agreement  until  the  notice  and  comment 
requirements  of  S  161.103  of  this  part 
have  been  met. 

(c)  Each  airport  operator  must  notify 
the  Federal  Aviation  Administration  of 
the  implementation  of  a  restriction 
pursuant  to*an  agreement  and  must 
include  in  the  notice  evidence  of 
compliance  with  5  161.103  and  a  copy  of 
the  signed  agreement. 

§161.109    Notlca  of  termination  of 
restriction  pursuant  to  an  agreemsnt 

An  airport  operator  must  notify  the 
FAA  within  10  days  of  the  date  of 
termination  of  a  restriction  pursuant  to 
an  agreement  under  this  subpart. 

S  161.111    Av8llat>illty  of  data  and 
comments  on  s  restriction  Implefflented 
pursuant  to  an  agreemant 

The  airport  operator  shall  retain  all 
relevant  supporting  data  and  all 
comments  relating  to  a  restriction 
implemented  pursuant  to  an  agreement 


for  as  long  as  the  restriction  is  in  e^ect. 
The  airport  operator  shall  make  these 
materials  available  for  inspection  upon 
request  by  the  FAA.  The  information 
shall  be  made  available  for  inspection 
by  any  person  during  the  pendency  of 
any  petition  for  reevaluation  found 
justified  by  the  FAA. 

§  161.113    Effect  of  agreements;  limitation 
on  reevaluation. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  restriction  implemented 
by  an  airport  operator  pursuant  to  this 
subpart  shall  have  the  same  force  and 
effect  as  if  it  had  been  a  restriction 
implemented  in  accordance  with 
subpart  D  of  this  part. 

(b)  A  restriction  implemented  by  an 
airport  operator  pursuant  to  this  subpart 
may  be  subject  to  reevaluation  by  the 
FAA  under  subpart  E  of  this  part. 

Subpart  C— Notice  Requirements  for 
Stage  2  Restrictions 

$161,201    Scope. 

(a)  This  subpart  applies  to: 

(1)  An  airport  imposing  a  noise  or 
access  restriction  on  the  operation  of 
Stage  2  aircraft,  but  not  Stage  3  aircraft,  = 
proposed  after  October  1, 1990. 

(2)  An  airport  imposing  an  amendment 
to  a  Stage  2  restriction,  if  the 
amendment  is  proposed  after  October  1, 
1990,  and  reduces  or  limits  Stage  2 
aircraft  operations  (compared  to  the 
restriction  that  it  amends)  or  affects 
aircraft  safety. 

(b)  This  subpart  does  not  apply  to  an 
airport  imposing  a  Stage  2  restriction 
specifically  exempted  in  S  IffkZ  or  a 
Stage  2  restriction  contained  in  a^ 
agreement  as  long  as  the  restrictidn  is 
not  enforced  against  aircraft  operators 
that  are  not  parties  to  the  agreement>- 

S  161.203    Notice  Of  proposed  restriction. 

(a)  An  airport  operator  may  not 
implement  a  Stage  2  restriction  within 
the  scope  of  S  161.201  unless  the  airport 
operator  provides  an  analysis  of  the 
proposed  restriction,  prepared  in 
accordance  with  9  161.205,  and  a  public 
notice  and  opportunity  for  comment  as 
prescribed  in  this  subpart.  The  notice 
and  analysis  required  by  this  subpart 
shall  be  completed  at  least  180  days 
prior  to  the  effective  date  of  the 
restriction. 

(b)  Except  as  provided  in  S  161.211,  an 
airport  operator  must  publish  a  notice  of 
the  proposed  restriction  in  an  areawide 
newspaper  or  newspapers  that  either 
singly  or  together  has  general  circulation 
throughout  the  airport  noise  study  area; 
post  a  notice  in  the  airport  in  a 
prominent  location  accessible  to  airport 
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users  and  the  public:  and  directly  notify 
in  MTiting  the  following  parties: 

(1)  Aircraft  operators  providing 
schedided  passengerior  cargo  service  at 
the  airport  operaton  of  aircraft  based 
at  the  airport  potential  new  entrants 
that  are  known  to  bej interested  in 
serving  the  airport;  ahd  aircraft 
operators  known  to  be  routinely 
providing  nonschediaed  service  that 
may  be  affected  by  tke  proposed 
restriction;  I 

(2)  The  Federal  Awation 
Administration;         I 

(3)  Eadi  Federal,  siate.  and  local 
agency  with  Iand-U99  control 
jurisdiction  within  th|B  airport  noise 
study  area;  j 

(4)  Fixed-base  operators  and  other 
airport  tenants  whose  operations  may 
be  affected  by  the  prpposed  restriction; 
and 

(5)  Community  groups  and  business 
organizations  that  arje  known  to  be 
interested  in  the  proposed  restriction. 

(c)  Each  notice  prqvided  in 
accordance  with  paragraph  (b)  of  this 
section  shall  tncltidej 

(1)  The  name  of  the  airport  and 
associated  cities  an(^  states; 

(2)  A  dear,  concist  description  of  the 
proposed  restriction,  including  a 
statement  that  it  willj  be  a  mandatory 
Stage  2  restriction,  abd  where  the 
complete  text  of  the  'estriction,  and  any 
sanctions  for  noncoivpliance.  are 
available  for  public  inspection; 

(3)  A  brief  discussion  of  the  specific 
need  for,  and  goal  o^  the  restriction; 

(4)  Identification  of  the  (^lerators  and 
the  types  of  aircraft  expected  to  be 
affected:  | 

(5)  The  proposed  liffective  dale  of  the 
restriction,  the  proposed  method  of 
implementation  (e.gJ  city  ordinance, 
airport  rule,  lease).  £^d  any  proposed 
enforcement  mechadism; 

(6)  An  analysis  of  the  proposed 
restriction,  as  required  by  §  161.205  of 
this  subpart  or  an  a^ 
where  the  analysis  i 
public  inspection;     I 

(7)  An  invitation  to  comment  on  the 
proposed  restriction  and  analysis,  with 
a  minimum  45-day  comment  period; 

(8)  Information  onlhow  to  request 
copies  of  the  complelte  text  of  the 
proposed  restriction  including  any 
sanctions  for  noncoi  ipliance,  and  the 
analysis  (if  not  inclu  ded  with  the 
notice):  and 

(9)  The  address  felt  submitting 
comments  to  the  air  >ort  operator, 
including  identificat  on  of  a  contact 
person  at  the  airpor . 

(d)  At  the  time  of  lotice.  the  airport 
operator  shall  provide  the  FAA  with  a 
full  text  of  the  propc  sed  restriction. 


Imouncement  of 
;  available  for 


including  any  sanctions  for 
noncompliance. 

(e)  The  Federal  Aviation 
Administration  will  publish  an 
annouitcement  of  the  proposed  Stage  2 
restriction  in  the  Federal  Register. 

§  161.205    Required  snalytis  of  proposed 
restriction  and  alternatives. 

(a)  Each  airport  operator  proposing  a 
noise  or  access  restriction  on  Stage  2 
aircraft  operations  shall  prepare  the 
following  and  make  it  available  for 
public  comment: 

(1)  An  analysis  of  the  anticipated  or 
actual  costs  and  benefits  of  the 
proposed  noise  or  access  restriction; 

(2]  A  description  of  alternative 
restrictions;  and 

(3)  A  description  of  the  alternative 
measures  considered  that  do  not  involve 
aircraft  restrictions,  and  a  comparison 
of  the  costs  and  beneBts  of  such 
alternative  measures  to  costs  and 
beneHts  of  the  proposed  noise  or  access 
restriction. 

(b)  In  preparing  the  analyses  required 
by  this  section,  the  airport  operator  shall 
use  the  noise  measurement  systems  and 
identify  the  airport  noise  study  area  as 
specified  in  §  §  161.9  and  161.11, 
respectively;  shall  use  currently 
accepted  economic  methodology;  and 
shall  provide  separate  detail  on  the 
costs  and  benefits  of  the  proposed 
restriction  with  respect  to  the  operations 
of  Stage  2  aircraft  weighing  less  than 
75,(XX)  pounds  if  the  restriction  appHes 
to  this  class.  The  airport  operator  shall 
specify  the  methods  used  to  analyze  the 
costs  and  benefits  of  the  proposed 
restriction  and  the  alternatives. 

(c)  The  kinds  of  information  set  forth 
in  §  161.305  are  useful  elements  of  an 
adequate  analysis  of  a  noise  or  access 
restriction  on  Stage  2  aircraft 
operations. 

§161.207    Comment  by  Interested  parties. 

Each  airport  operator  shall  establish  a 
public  docket  or  similar  method  for 
receiving  and  considering  comments, 
and  shall  make  comments  available  for 
inspection  by  interested  parties  upon 
request.  Comments  must  be  retained  as 
long  as  the  restriction  is  in  effect. 

§  161.209    Requirements  for  proposal 
changes. 

(a)  Each  airport  operator  shall 
promptly  advise  interested  parties  of 
any  changes  to  a  proposed  restriction, 
including  changes  that  affect 
noncompatible  land  uses,  and  make 
available  any  changes  to  the  proposed 
restriction  and  its  analysis.  Interested 
parties  include  those  that  received 
direct  notice  under  §  161.203(b).  or  those 
that  were  required  to  be  consulted  in 


accordance  with  the  procedures  in 
§  161.211  of  this  part  and  those  that 
have  commented  on  the  proposed 
re^riction. 

(b)  If  there  are  substantial  changes  to 
the  proposed  restriction  or  the  analysis 
during  the  180-day  notice  period,  the 
airport  operator  shall  initiate  new  notice 
following  the  procedures  in  §  161.203  or. 
alternatively,  the  procedures  in 

§  161.211.  A  substantial  change  includes, 
but  is  not  Hmited  to,  a  proposal  that 
would  increase  the  burden  on  any 
aviation  user  class. 

(c)  In  addition  to  the  information  in 
§  161.203(c),  new  notice  must  indicate 
that  the  airport  operator  is  revising  a 
previous  notice,  provide  the  reason  for 
making  the  revision,  and  provide  a  new 
effective  date  (if  any)  for  the  restriction. 
The  effective  date  of  the  restriction  must 
be  at  least  180  days  after  the  date  the 
new  notice  and  revised  analysis  are 
made  available  for  public  comment. 

§161.211    OptiOMi  use  of  14  CFR  part  150 
procedures. 

(a)  An  airport  operator  may  use  the 
procedures  in  part  150  of  this  chapter, 
instead  of  the  procedures  deJscribed  in 
§§  161.203(b)  and  161.209(b),  as  a  means 
of  providfiig  an  adequate  puWic  notice 
and  comment  opportunity  on  a  proposed 
Stage  2  restriction. 

(b)  If  the  airport  operator  elects  to  use 
14  CFR  part  150  procedures  to  comply 
with  this  subpart,  the  operator  shall: 

(1)  Ensure  that  all  parties  identified 
for  direct  notice  under  §  161.203(b)  are 
notified  that  the  airport's  14  CFR  part 
150  program  will  include  a  proposed 
Stage  2  restriction  under  part  161,  and 
that  these  parties  are  offered  the 
opportunity  to  participate  as  consulted 
parties  during  the  development  of  the  14 
CFR  part  150  program; 

(2)  Provide  the  FAA  with  a  fuU  text  of 
the  proposed  restriction,  including  any 
sanctions  for  noncompliance,  at  the  time 
of  the  notice; 

(3)  Include  the  information  in 

§  161.203  (c)(2)  through  (c)(5)  and  161.205 
in  the  analysis  of  the  proposed 
restriction  for  the  part  14  CFR  part  150 
program; 

(4)  Wait  180  days  following  the 
avaibbility  of  the  above  analysis  for 
review  by  the  consulted  parties  and 
compliance  with  the  above  notice 
requirements  befor?  implementing  the 
Stage  2  restriction;  and 

(5)  Include  in  its  14  CFR  part  150 
submission  to  the  FAA  evidence  of 
compliance  with  paragraphs  (b)(1)  and 
(b)(4)  of  this  section,  and  the  analysis  in 
paragraph  (b)(3)  of  this  section,  together 
with  a  clear  identification  that  the  14 
CFR  part  150  program  includes  a 
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proposed  Stage  2  restriction  under  part 
161. 

(c)  The  FAA  determination  on  the  14 
CFR  part  150  submission  does  not 
constitute  approval  or  disapproval  of  the 
proposed  Stage  2  restriction  under  part 
161. 

(d)  An  amendment  of  a  restriction 
may  also  be  processed  under  14  CFR 
part  150  procedures  in  accordance  with  ' 
this  section. 

§1«1.213    NotWcation  of  a  decision  not  to 
implament  a  restrtetlon. 

If  a  proposed  restriction  has  been 
through  the  procedures  prescribed  in 
this  subpart  and  the  restrictioQ  is  not 
subsequently  implemented,  the  airport 
operator  shall  so  advise  die  interested 
parties.  Interested  parties  are  described 
in  S  181.209(a). 

Subpart  D— Nofloe,  Review,  and    ■ 
Approval  Requirements  for  Stage  S 
Restrictions 

{161.301   Scope. 

(a)  This  stibparl  applies  to: 

(1)  An  airport  tmposiiig  a  ooise  or 
access  restriction  on  the  operation  of 
Stage  3  aircraft  that  first  becaiBe 
effective  after  October  1, 199a 

(2)  An  airport  imposing  an  amendment 
to  a  Stage  3  restriction,  if  the 
amendment  becomes  elective  after 
October  1. 1990,  and  reduces  or  limits 
Stage  3  aircraft  operatioos  (compared  to 
the  restriction  that  it  amends)  or  affects, 
aircraft  safety. 

(b)  This  subpart  does  not  apply  to  an 
airport  imposing  a  Sta^  3  restriction 
specifically  exesopted  in  1 161.7.  or  an 
agreement  complying  with  subpart  B  of 
thisparL 

(c)  A  St«ge  3  restriction  ivithin  the 
scope  of  this  subpart  may  not  become 
effective  unless  it  has  been  submitted  to 
and  approved  by  the  FAA.  The  FAA  ivill 
review  only  those  Stage  3  restrictions 
that  are  proposed  by.  or  on  behalf  of,  an 
entity  empowered  to  implement  the 
restriction. 


$161,803   Noticeefpropesadi 

(a)  Each  airport  operator  or  aircrafl 
operator  (hereinafter  referred  to  as 
appltcant)  proposing  a  Stage  S 
restriction  shall  provide  puUic  notice 
and  an  opportunity  for  public  comment, 
as  prescribed  in  this  s«d)pait,  before 
submitting  the  restriction  te  ^e  FAA  for 
review  and  approval. 

(b)  Except  as  provided  ia  { 181.321,  an 
applicant  shall  publish  a  notice  of  tbe 
proposed  restriction  in  «a  areawide 
newspaper  or  newspapers  that  either 
singly  or  together  has  general  circulation 
throughout  die  airport  noise  atady  area; 
post  a  notice  in  the  airport  in  a 
prominent  location  accessiUe  to  aiiport 


users  and  the  public  and  directly  notify 
in  writing  the  following  parties: 

(1)  Aircraft  operators  providing 
scheduled  passenger  or  cargo  service  at 
the  airport;  operators  of  aircraft  based 
at  the  airport;  potential  new  entrants 
that  are  kno«vn  to  be  interested  in 
serving  the  airport,  and  aircraft 
operators  known  to  be  routinely 
providing  nonscheduled  service  that 
may  be  affected  by  the  proposed 
restriction; 

(2)  The  Federal  Aviation 
Administration; 

(3)  Each  Federal  state,  and  local 
agency  with  land-use  control 
jurisdiction  within  the  airport  noise 
study  area; 

(4)  Fixed-base  operators  and  other 
airport  tenants  whose  operations  may 
be  affected  by  the  pn^msed  restriction; 
and 

(5)  Community  groups  and  business 
organizations  that  are  known  to  be 
interested  in  the  proposed  restriction. 

(c)  Each  notice  provided  in 
accordance  with  paragraph  (b)  of  this 
section  shall  include: 

(1]  The  name  of  the  airport  and 
associated  cities  and  states; 

(2)  A  clear,  concise  desoiptioa  of  the 
proposed  restriction  (and  any 
alternatives,  in  order  of  preference), 
including  a  statement  that  it  will  be  a 
mandatory  Stage  3  restriction:  and 
where  the  complete  text  of  the 
restriction,  and  any  sanctions  for 
noncompliance,  are  available  for  public 
inspection; 

(3)  A  brief  discussion  of  the  specific 
need  for,  and  goal  of,  the  restriction; 

(4)  Identifioatioa  of  the  operators  and 
types  of  aircraft  expected  to  be  affected; 

(5)  Hw  proposed  eifective  date  of  the 
restriction,  the  proposed  method  of 
implementation  (e.g..  city  ordinance, 
airport  rule,  lease,  or  other  docoment), 
and  any  proposed  enforcement 
mechanism; 

(6)  An  analysis  of  the  proposed 
restricHoo,  in  accordance  with  1 161.305 
of  this  part  or  an  announcement      , 
regarding  where  the  analysis  is 
available  for  public  inspection: 

(7)  An  invitation  to  comment  on  die 
proposed  restriction  and  the  analysis, 
with  a  minimun  45-day  oomment  period; 

(8]  Information  on  bow  to  request  a 
copy  of  the  oomplete  text  of  the 
restriction,  iodudiag  any  sanctions  for 
nonoompliaooe.  and  the  analysis  (if  not 
included  with  the  notice):  and 

(9)  The  address  for  submitting 
comments  to  tbs  airport  operator  or 
aircraft  operator  proposing  the 
restrictioo,  iochiding  identification  of  a 
contact  penon. 

(d)  Applicants  nMy  prapoae 
alternative  lestiicdonE,  including  partid 


implementation  of  any  proposal,  and 
indicate  an  order  of  preference,  if 
alternative  restriction  proposals  are 
submitted,  the  requireanents  listed  in 
paragra;>hs  (c)(2)  through  (c)(6)  of  this 
section  should  address  the  altemaUve 
proposals  where  appropriate. 

{161.305    Rsqulrsd  snatysis  snd 
conditions  lor  apprevrf  of  propeaad 

rsstrMtons. 

Each  applicant  proposing  a  noise  or 
access  restriction  on  Stage  3  operations 
shall  prepare  and  make  available  for 
public  comment  an  analysis  diat 
supports,  by  substantial  evidence,  that 
the  six  statutory  conditions  for  approval 
have  been  met  for  each  restriction  and 
any  alternatives  submitted  Ute 
statutory  conditions  are  set  forth  in  49 
U.S.C  App.  21S3(d)(2)  and  paragraph  (e) 
of  this  section.  Any  proposed  restriction 
(including  alternatives)  on  Stage  3 
aircraft  operations  that  also  affects  the 
operation  of  Stage  t  aircraft  must 
include  analysis  of  the  proposals  in  a 
manner  that  permits  the  proposal  to  be 
understood  in  its  entirety.  (Neddng  in 
this  section  is  intended  to  add  a 
requirement  for  the  issuance  of 
restrictions  on  Stage  2  aircraft  te  tkose 
of  subpart  C  of  this  part.)  The  applicant 
shall  provide: 

(a)  The  complete  text  of  die  propoaed 
restriction  and  any  submitted 
alternatives,  including  the  proposed 
wording  in  a  city  ordinance,  airport  rule, 
lease,  or  other  document,  and  any 
sanctions  for  noncompUanoe; 

(b)  Maps  denoting  the  airport 
geographic  boundary,  end  the 
geographic  boundaries  and  names  of 
each  jurisdiction  that  controls  land  use 
within  the  airport  noise  study  area; 

(c)  An  adequate  environmental 
assessment  of  the  proposed  restriction 
or  adequate  information  supporting  a 
categorical  exclusion  in  acoordanoe 
wi  A  FAA  orders  and  procedures 
regarding  compliance  with  the  National 
Enwronmental  Policy  Act  of  1989  (42 
U.S.C.  4321): 

(d)  A  summary  of  the  evidence  in  the 
submission  supporting  the  six  statutory 
conditions  for  approval;  and 

(e)  An  analysis  of  die  lestriction. 
demonstrating  by  substantial  evidence 
that  the  statutory  conditions  are  met. 
The  analysis  inust 

(1)  Be  suffioently  deUiled  to  attow 
the  FAA  to  evaluate  the  merits  of  the 
proposed  restriction;  and 

(2)  Contain  the  following  essential 
elements  needed  to  provide  substantial 
evidence  supporting  each  ctmdition  for 
apqwoval: 

(i)  Condition  V  The  restrictioa  ia 
reasonable,  nonarbitrary,  <utd 
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nondiscriminatory.  (A)  Essential 
information  needed  k)  demonstrate  this 
condition  includes  the  following: 

(7)  Evidence  that  q  current  or 
projected  noise  or  access  problem 
exists,  and  that  the  jlroposed  action(s) 
could  relieve  the  problem,  including: 

(/}  A  detailed  description  of  the 
problem  precipitatint  the  proposed 
restriction  with  relevant  background 
information  on  factors  contributing  to 
the  proposal  and  an]  court-ordered 
action  or  estimated  1  ability  concerns;  a 
description  of  any  n(  ise  agreements  or 
noise  or  access  restr  ctions  currently  in 
effect  at  the  airport;  ind  measures  taken 
to  achieve  land-use  ( ompatibility,  such 
as  controls  or  restric  :ions  on  land  use  in 
the  vicinity  of  the  aiiport  and  measures 
carried  out  in  response  to  14  CFR  part 
150:  and  actions  taken  to  comply  with 
grant  assurances  req  iiiring  that: 

(A)  Airport  develo  )ment  projects  be 
reasonably  consistei  t  with  plans  of 
public  agencies  that  bre  authorized  to 
plan  for  the  develop)  lent  of  the  area 
around  the  airport;  a  id 

[B)  The  sponsor  gi  re  fair 
consideration  to  the  nterests  of 
communities  in  or  ne  ar  where  the 
project  may  be  locatitd;  take  appropriate 
action,  including  the  adoption  of  zoning 
laws,  to  the  extent  reasonable,  to 
restrict  the  use  of  lar  d  near  the  airport 
to  activities  and  purjoses  compatible 
with  normal  airport  <  iperations;  and  not 
cause  or  permit  any  Change  in  land  use, 
within  its  jurisdictio^.  that  will  reduce 
the  compatibility  (with  respect  to  the 
airport)  of  any  noise  compatibility 
program  measures  upon  which  federal 
funds  have  been  expended. 

[ii]  An  analysis  of  jthe  estimated  noise 
impact  of  aircraft  operations  with  and 
without  the  proposea  restriction  for  the 
year  the  restriction  it  expected  to  be 
implemented,  for  a  forecast  timeframe 
after  implementatioii  and  for  any  other 
years  critical  to  undi  rstanding  the  noise 
impact  of  the  propos  ;d  restriction.  The 
analysis  of  noise  im]  act  with  and 
without  the  propose<  restriction 
including: 

(A)  Maps  of  the  aiiport  noise  study 
area  overlaid  with  n  >ise  contours  as 
specified  in  SS  161. 9 
part; 

[B]  The  number  of  people  and  the 
noncompatible  land  uses  within  the 
airport  noise  study  a  'ea  with  and 
without  the  propose*  restriction  for  each 
year  the  noise  restriction  is  analyzed; 


and  161.11  of  this 


(C)  Technical  data 


noise  impact  ajialysi  s.  including  the 
classes  of  aircraft,  fleet  mix.  runway  use 


percentage,  and  day 
operations;  and 


supporting  the 


night  breakout  of 


(D)  Data  on  current  and  projected 
.airport  activity  that  would  exist  in  the 
absence  of  the  proposed  restriction. 

[2]  Evidence  that  other  available 
remedies  are  infeasible  or  would  be  less 
cost-effective,  including  descriptions  of 
any  alternative  aircraft  restrictions  that 
have  been  considered  and  rejected,  and 
the  reasons  for  the  rejection;  and  of  any 
land  use  or  other  nonaircraft  controls  or 
restrictions  that  have  been  considered 
and  rejected,  including  those  proposed 
under  14  CFR  part  150  and  not 
implemented,  and  the  reasons  for  the 
rejection  or  failure  to  implement. 

(3)  Evidence  that  the  noise  or  access 
standards  are  the  same  for  all  aviation 
user  classes  or  that  the  differences  are 
justified,  such  as: 

[[)  A  description  of  the  relationship  of 
the  effect  of  the  proposed  restriction  on 
airport  users  (by  aviation  user  class): 
and 

[ii]  The  noise  attributable  to  these 
users  in  the  absence  of  the  proposed 
restriction. 

(B)  At  the  applicant's  discretion, 
information  may  also  be  submitted  as 
follows: 

[1)  Evidence  not  submitted  under 
paragraph  (e)(2)(ii)(A)  of  this  section 
(Condition  2)  that  there  is  a  reasonable 
chance  that  expected  benefits  will  equal 
or  exceed  expected  cost;  for  example, 
comparative  economic  analyses  of  the 
costs  and  benefits  of  the  proposed 
restriction  and  aircraft  and  nonaircraft 
alternative  measures.  For  detailed 
elements  of  analysis,  see  paragraph 
(e){2)(ii)(A)  of  this  section. 

(2)  Evidence  not  submitted  under 
paragraph  (e)(2)(ii)(A)  of  this  section 
that  the  level  of  any  noise-based  fees 
that  may  be  imposed  reflects  the  cost  of 
mitigating  noise  impacts  produced  by 
the  aircraft,  or  that  the  fees  are 
reasonably  related  to  the  intended  level 
of  noise  impact  mitigation. 

(ii)  Condition  2:  The  restriction  does 
not  create  an  undue  burden  on 
interstate  or  foreign  commerce.  (A) 
Essential  information  needed  to 
demonstrate  this  statutory  condition 
includes: 

(1)  Evidence,  based  on  a  cost-benefit 
analysis,  that  the  estimated  potential 
benefits  of  the  restriction  have  a 
reasonable  chance  to  exceed  the 
estimated  potential  cost  of  the  adverse 
effects  on  interstate  and  foreign 
commerce.  In  preparing  the  economic 
analysis  required  by  this  section,  the 
applicant  shall  use  currently  accepted 
economic  methodology,  specify  the 
methods  used  and  assumptions 
underlying  the  analysis,  and  consider 

[i]  The  effect  of  the  proposed 
restriction  on  operations  of  aircraft  by 
aviation  user  class  (and  for  air  carriers. 


the  number  of  operations  of  aircraft  by 
carrier),  and  on  the  volume  of 
passengers  and  cargo  for  the  year  the 
restriction  is  expected  to  be 
implemented  and  for  the  forecast 
timeframe. 

[ii)  The  estimated  costs  of  the 
proposed  restriction  and  alternative 
nonaircraft  restrictions  including  the 
following,  as  appropriate: 

[A)  Any  additional  cost  of  continuing 
aircraft  operations  under  the  restriction, 
including  reasonably  available 
information  concerning  any  net  capital 
costs  of  acquiring  or  retrofitting  aircraft 
(net  of  salvage  value  and  operating 
efficiencies/ by  aviation  user  class;  and 
any  incremental  recurring  costs; 

[B]  Costs  associated  with  altered  or 
discontinued  aircraft  operations,  such  as 
reasonably'^vailable  information 
concerning  loss  to  carriers  of  operating 
profits;  decreases  in  passenger  and 
shipper  consumer  surplus  by  aviation 
user  class;  loss  in  profits  associated 
with  other  airport  services  or  other 
entities:  and/or  any  significant 
economic  effect  on  parties  other  than 
aviation  users'. 

[C]  Costs  associated  with 
implementing  nonaircraft  restrictions  or 
nonaircraft  components  of  restrictions, 
such  as  reasonably  available 
information  concerning  estimates  of 
capital  costs  for  real  property,  including 
redevelopment,  soundproofing,  noise 
easements,  and  purchase  of  property 
interests;  and  estimates  of  associated 
incremental  recurring  costs;  or  an 
explanation  of  the  legal  or  other 
impediments  to  implementing  such   • 
restrictions. 

[D)  Estimated  benefits  of  the  proposed 
restriction  and  alternative  restrictions 
that  consider,  as  appropriate, 
anticipated  increase  in  real  estate 
values  and  future  construction  cost 
(such  as  sound  insulation)  savings; 
anticipated-lncreasb  in  airport  revenues; 
quantification  of  the  noise  benefits,  such 
as  number  of  people  removed  from  noise 
contours  and  improved  work  force  and/ 
or  educational  productivity,  if  any; 
valuation  of  positive  safety  effects,  if 
any;  and/or  other  qualitative  benefits, 
including  improvements  in  quality  of 
life. 

(B)  At  the  applicant's  discretion, 
information  may  also  be  submitted  as 
follows: 

(;)  Evidence  that  the  affected  carriers 
have  a  reasonable  chance  to  continue 
service  at  the  airport  or  at  other  points 
in  the  national  airport  system. 

(2)  Evidence  that  other  air  carriers  are 
able  to  provide  adequate  service  tu  the 
airport  and  other  points  in  the  system 
without  diminishing  competition. 
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{3)  Evidence  dia(  comparable  services 
or  facilities  are  available  at  another 
airport  controlled  by  the  airport 
operator  in  the  market  area,  inclviding 
services  available  at  other  airports. 

[4]  Evidence  that  alternative 
transportation  service  can  be  attained 
through  other  means  of  transportatioo. 

(5)  loibrmation  on  the  absence  of 
adverse  evidence  or  adverse  coouuents 
with  respect  to  undue  burden  io  the 
notice  process  required  in  §  161.303.  or 
alternatively  in  S  161.321,  of  this  part  as 
evidence  that  there  is  no  undue  burden. 

(iiij  CondJUoa  3:  The  proposed 
restriction  maiataiaa  safe  and  efficient 
use  of  the  navigable  airspace.  Essential 
information  needed  to  demonstrate  this 
statutory  condition  includes  evidence 
that  the  proposed  restriction  maintains 
safe  and  efficient  use  of  the  navigable 
airspace  based  upon: 

(A]  Identification  of  airspace  and 
obstacles  to  navigation  in  the  vicinity  of 
the  aiiport,  and 

(B)  An  analysis  of  the  effects  of  the 
proposed  restriction  with  respect  to  use 
of  airspace  in  the  vicinity  of  the  airport, 
substantiating  that  the  restriction 
maintains  or  enhances  safe  and  efficient 
use  of  the  navigable  airspace.  Ther 
analysis  shall  include  a  description  of 
the  methods  and  data  used. 

(iv)  Condition  4:  The  proposed 
restriction  does  not  conflict  with  any 
existing  Federal  statute  or  r^ulatioa. 
Essential  information  needed  to 
demonstrate  this  condition  includes 
evidence  demonstrating  that  no  conflict 
is  presented  between  the  proposed 
restriction  and  any  existing  Federal 
statute  or  regulation,  including  those 
governing: 

(A)  Exclusive  rights: 

(B)  Control  of  aircraft  operations;  and 

(C)  Existing  Federal  grant  agreements, 
(v)  Condition  5:  The  applicant  has 

provided  adequate  opportunity  for 
public  comment  on  the  proposed 
restriction.  Essential  informaticm 
needed  to  demonstrate  this  condition 
includes  evidence  that  there  has  been 
adequate  opportunity  for  public 
comment  on  the  restriction  as  specified 
in  S  161,303  or  S 1BU21  of  this  part. 

[vi]  Condition  &  The  proposed 
restriction  does  not  create  an  undue 
burden  on  the  national  aviation  system. 
Essential  information  needed  to 
demonstrate  this  condition  includes 
evideoce  that  the  proposed  restriction 
does  not  create  an  undue  burden  on  tbe 
national  aviation  system  such  as: 

(A)  An  analysis  denkmstrating  that 
the  proposed  restriction  does  not  have  a 
substantial  adverse  effect  on  existing  or 
planned  airport  systera  capacity,  on 
observed  or  {orecast  airport  systen 


congestion  and  aircraft  delay,  and  on 
airspace  system  capacity  or  workload: 

(B)  An  analysis  demonstrating  that 
nonaircraft  alternative  measures  to 
achieve  the  same  goals  as  the  proposed 
subject  restrictions  are  inappropriate; 

(C)  The  absence  of  comments  with 
respect  to  imposition  of  an  undue 
burden  on  tbe  national  aviation  system 
in  response  to  the  notice  required  in 

S  161.303  or  S  161^1. 

$161,307    Comment  toy  hrtorested  parties. 

(a}  Each  applicant  proposing  a 
restriction  shall  establish  a  public 
docket  or  similar  method  for  receiving 
and  considermg  comments,  and  shall 
make  comments  available  for  inspection 
by  interested  parties  upon  request 
Comments  must  be  retained  as  long  as 
the  restriction  is  in  effect 

(b)  Each  applicant  shall  submit  to  the 
FAA  a  summary  of  any  comments 
received.  Upon  request  by  the  FAA,  the 
applicant  shall  submit  copies  of  the 
comments. 

§161.309    Requiramefits  for  proposal 


(a)  Each  applicant  shall  promptly 
advise  interested  parties  of  any  changes 
to  a  proposed  restriction  or  alternative 
restriction  that  are  not  encompassed  in 
the  proposals  submitted,  including 
changes  that  affect  noncompatible  land 
uses  or  that  take  place  before  the 
elective  date  of  tfie  restriction,  and 
make  available  these  changes  to  the 
proposed  restriction  and  its  analysis. 
For  the  purpose  of  this  paragraph, 
interested  parties  include  those  who 
received  d^ect  notioe  under  { 161»3(b) 
of  this  part,  or  those  who  were  required 
to  be  consulted  in  accordance  with  the 
procedures  in  %  161.321  of  this  part  and 
those  who  commented  on  the  proposed 
restricticm. 

(b)  If  there  are  substantial  changes  to 
a  proposed  restriction  or  tbe  analysis 
made  available  prior  to  the  effective 
date  of  the  restricticni.  die  applicant 
proposing  the  restriction  shall  initiate 
new  notice  io  accordance  with  the 
procedures  in  \  161.303  or.  alternatively, 
the  procedures  in  \  161.321.  These 
requiresients  apply  to  substantial 
changes  that  are  aot  encompassed  in 
submitted  alteriiative  restriction 
proposals  and  dieir  analyses.  A 
substantial  change  to  a  restriction 
includes,  but  is  not  limited  to,  any 
proposal  that  would  increase  the  Uirden 
on  any  aviation  aaer  class. 

'(c]  In  addition  to  the  information  in 
§  161.303(c).  a  new  notice  must  indicate 
that  the  applicant  is  revising  a  previous 
notice,  provide  the  reason  for  making 
the  revisioB,  and  provide  a  new  effective 
date  (if  any]  Car  the  restriction. 


(d)  If  substantial  changes  requiring  a 
new  notice  are  made  during  the  FAA's 
180-day  review  of  the  proposed 
restriction,  the  applicant  submittir^  the 
proposed  restriction  shall  notify  the 
FAA  in  writing  that  it  is  withdrawing  its 
proposal  from  the  review  process  until  it 
has  completed  additional  analysis, 
pubhc  review,  and  documentation  of  tbe 
public  review.  Resubmission  to  the  FAA 
will  restart  the  180-day  review. 

§  161 J11    AppUcatkm  procedure  far 
approval  of  proposed  restriction. 

Each  applicant  proposing  a  Stage  3 
restriction  shall  submit  to  the  FAA  the 
following  information  for  each 
restriction  and  alternative  restriction 
submitted,  with  a  request  that  the  FAA 
review  and  approve  the  proposed  Stage 
3  noise  or  access  restriction: 

(a)  A  summary  of  evidence  of  the 
fulfillment  of  conditions  for  approval,  as 
specified  in  S  161.305; 

(b)  An  analysis  as  specified  in 

9  161.305,  as  appropriate  to  the  proposed 
restriction; 

(c)  A  statement  that  the  entity 
submitting  the  proposal  is  the  party 
empowered  to  implement  the  restriction, 
or  is  submitting  the  proposal  ob  behalf 
of  such  party:  and 

(d)  A  statement  as  to  whether  die 
airport  requests.  In  the  event  of 
disapproval  of  the  proposed  restriction 
or  any  alternatives,  diat  the  FAA 
approve  any  portion  of  the  restriction  or 
any  alternative  that  meets  the  statutory 
requirements  for  approval  An  applicant 
requesting  partial  approval  of  any 
proposal  should  imficate  its  priorities  as 
to  portions  of  the  proposed  to  be 
approved. 

S16L3D   Revlaw  ef  appHcatton. 

(a)  Determination  of  completeness. 
The  FAA,  within  30  days  of  receipt  of  an 
application,  will  determine  whether  the 
applied  lion  is  complete  in  accordance 
with  §  161.311.  Determinations  of 
completeness  will  be  made  on  all 
propiised  restrictions  and  alternatives. 
This  completeness  determination  is  not 
an  approval  or  disapproval  of  the 
proposed  restriction. 

(bj  Process  for  complete  applicatioa. 
When  the  FAA  determines  that  a 
complete  application  has  been 
8ubrjit!.cd,  the  following  procedures 
apply: 

(1)  Tbe  FAA  notifies  Uie  applicant 
that  it  intends  to  act  on  the  proposed 
restriction  and  publishes  iK>tice  of  the 
proposed  restriction  in  the  Federal 
Register  in  accordance  with  $  161.31&. 
The  180-day  period  for  approving  or 
disapproving  the  proposed  restriction 
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will  start  on  the  d^te  of  original  FAA 
receipt  of  the  appljc^ion. 

(2)  Following  retiew  of  the 
application,  publia  comments,  and  any 
other  information  obtained  under 
i  161.317(b).  the  FM  will  issue  a 
decision  approving  or  disapproving  the 
proposed  restrictiqn.  This  decision  is  a 
final  decision  of  the  Administrator  for 
purpose  of  judicial  review. 

(c)  Process  for  incomplete  application. 
If  the  FAA  determines  that  an 
application  is  not  ((omplete  with  respect 
to  any  submitted  restriction  or 
alternative  restriction,  the  following 
procedures  apply:  1 

(1)  The  FAA  sha^l  notify  the  applicant 
in  writing,  retumir^  the  application  and 
setting  forth  the  tybe  of  information  and 
analysis  needed  tc  complete  the 
application  in  accc  rdance  with 

§  161.311. 

(2)  Within  30  da;  rs  after  the  receipt  of 
this  notice,  the  ap{  licant  shall  advise 
thef  FAA  in  writing  whether  or  not  it 
intends  to  resubmit  and  supplement  its 
application. 

(3)  If  the  applica  it  does  not  respond  in 
30  days,  or  advise!  the  FAA  that  it  does 
not  intend  to  resubmit  and/or 
supplement  the  application,  the 
application  will  t>e  denied.  This  closes 
the  matter  without  prejudice  to  later 
application  and  does  not  constitute 
disapproval  of  the  proposed  restriction. 

(4]  If  the  applicaht  chooses  to 
resubmit  and  supp  ement  the 
application,  the  folowing  procedures 
apply:  [ 

(i)  Upon  receipt  pf  the  resubmitted 
application,  the  FAA  determines 
whether  the  application,  as 
supplemented,  is  complete  as  set  forth  in 
paragraph  (a)  of  this  section. 

(ii)  If  the  applicaion  is  complete,  the 
procedures  set  fortp  in  S  161.315  shall  be 
followed.  The  180-day  review  period 
starts  on  the  date  pf  receipt  of  the  last 
supplement  to  the  Application. 

(iii)  If  the  application  is  still  not 
complete  with  respect  to  the  proposed 
restriction  or  at  leqst  one  submitted 
alternative,  the  FAA  so  advises  the 
applicant  as  set  foHh  in  paragraph  (c)(1) 
of  this  section  and  provides  the 
applicant  with  an  additional  opportunity 
to  supplement  the  application  as  set 
forth  in  paragraph  (c)(2)  of  this  section. 

(iv)  If  the  envirotunental 
documentation  (eillier  an  environmental 
assessment  or  information  supporting  a 
categorical  exclusi  on)  is  incomplete,  the 
FAA  will  so  notify  the  applicant  in 
writing,  returning  the  application  and 
setting  forth  the  types  of  information 
and  analysis  needi  id  to  complete  the 
documentation.  The  FAA  will  continue 
to  return  an  applic  ition  until  adequate 
envirc  nmental  doc  umentation  is 


provided.  When  the  application  is 
determined  to  be  complete,  including  the 
environmental  documentation,  the  180- 
day  period  for  approval  or  disapproval 
will  begin  upon  receipt  of  the  last 
supplement  to  the  application.        ( . 

(v)  Following  review  of  the 
application  and  its  supplements,  public 
comments,  and  any  other  information 
obtained  under  S  161.317(b),  the  FAA 
will  issue  a  decision  approving  or 
disapproving  the  application.  This 
decision  is  a  fmal  decision  of  the 
Administrator  for  the  purpose  of  judicial 
review. 

(5)  The  FAA  will  deny  the  application 
and  return  it  to  the  applicant  if: 

(i)  None  of  the  proposals  submitted 
are  found  to  be  complete; 

(ii)  The  application  has  been  returned 
twice  to  the  applicant  for  reasons  other 
than  completion  of  the  environmental 
documentation;  and 

(iii)  The  applicant  declines  to 
complete  the  application.  This  closes  the 
matter  without  prejudice  to  later 
application,  and  does  not  constitute 
disapproval  of  the  proposed  restriction. 

9  161.315    Receipt  of  complete  appilcatloa 

(a)  When  a  complete  application  has 
been  received,  the  FAA  will  notify  the 
applicant  by  letter  that  the  FAA  intends 
to  act  on  the  application. 

(b)  The  FAA  will  publish  notice  of  the 
proposed  restriction  in  the  Federal 
Register,  inviting  interested  parties  to 
file  comments  on  the  application  within 
30  days  after  pubhcation  of  the  Federal 
Register  notice. 

$161,317    Approval  or  disapproval  of 
proposed  restrlctioa 

(a)  Upon  determination  that  an 
application  is  complete  with  respect  to 
at  least  one  of  the  proposals  submitted 
by  the  applicant,  the  FAA  will  act  upon 
the  complete  proposals  in  the 
application.  The  FAA  will  not  act  on 
any  proposal  for  which  the  applicant 
has  declined  to  submit  additional 
necessary  information. 

(b)  The  FAA  will  review  the 
applicant's  proposals  in  the  preference 
order  specifled  by  the  applicant.  The 
FAA  may  request  additional  information 
from  aircraft  operators,  or  any  other 
party,  and  may  convene  an  informal 
meeting  to  gather  facts  relevant  to  its 
determination. 

(c)  The  FAA  will  evaluate  the 
proposal  and  issue  an  order  approving 
or  disapproving  the  proposed  restriction 
and  any  submitted  alternatives,  in 
whole  or  in  part,  in  the  order  of 
preference  indicated  by  the  applicant. 
Once  the  FAA  approves  a  proposed 
restriction,  the  FAA  will  not  consider 
any  proposals  of  lower  applicant-stated 


preference.  Approval  or  disapproval  will 
be  given  by  the  FAA  within  180  days 
after  receipt  of  the  application  or  last 
supplement  thereto  under  S  161.313.  The 
FAA  will  publish  its  decision  in  the 
Federal  Register  and  notify  the  applicant 
in  writing. 

(d)  The  applicant's  failure  to  provide 
substantial  evidence  supporting  the 
statutory  conditions  for  approval  of  a 
particular  proposal  is  grounds  for 
disapproval  of  that  proposed  restriction. 

(e)  The  FAA  will  approve  or 
disapprove  only  the  Stage  3  aspects  of  a 
restriction  if  the  restriction  applies  to 
both  Stage  2  and  Stage  3  aircraft 
operations. 

(f)  An  order  approving  a  restriction 
may  be  subject  to  requirements  that  the 
applicant: 

(1)  Comply  with  factual 
representations  and  commitments  in 
support  of  the  restriction;  and 

(2)  Ensure  that  any  environmental 
mitigation  actions  or  commitments  by 
any  party  that  are  set  forth  in  the 
environmental  documentation  provided 
in  support  of  the  restriction  are 
implemented. 

9161.319    Withdrawal  or  reviston  of 
restriction. 

(a)  The  applicant  may  withdraw  or 
revise  a  proposed  restriction  at  any  time 
prior  to  FAA  approval  or  disapproval, 
and  must  do  so  if  substantial  changes 
are  made  as  described  in  9  161.309.  The 
applicant  shall  notify  the  FAA  in  writing 
of  a  decision  to  withdraw  the  proposed 
restriction  for  any  reason.  The  FAA  will 
publish  a  notice  in  the  Federal  Register 
that  it  has  terminated  its  review  without 
prejudice  to  resubmission.  A 
resubmission  will  be  considered  a  new 
application. 

(b)  A  subsequent  amendment  to  a 
Stage  3  restriction  that  was  in  effect 
after  October  1. 1990,  or  an  amendment 
to  a  Stage  3  restriction  previously 
approved  by  the  FAA,  is  subject  to  the 
procedures  in  this  subpart  if  the 
amendment  will  further  reduce  or  limit 
aircraft  operations  or  affect  aircraft 
safety.  The  applicant  may,  at  its  option, 
revibe  or  amend  a  restriction  previously 
disapproved  by  the  FAA  and  resubmit  it 
for  approval.  Amendments  are  subject 
to'the  same  requirements  and 
procedures  as  initial  submissions. 

9161.321    Optlonai  use  Of  14  CFR  part  150 
procedures. 

(a)  An  airport  operator  may  use  the 
procedures  in  part  150  of  this  chapter, 
instead  of  the  procedures  described  in 
99  161.303(b)  and  iei.309(b)  of  this  part, 
as  a  means  of  providing  an  adequate 
public  notice  and  opportunity  to 
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comment  on  proposed  Stage  3 
restrictions,  including  submitted 
alternatives. 

(b)  If  the  airport  operator  elects  to  use 
14  CFR  part  150  procedures  to  comply 
with  this  subpart,  the  operator  shall: 

(1]  Ensure  that  all  parties  identified 
for  direct  notice  under  S  iei.303(b]  are 
notified  that  the  airport's  14  CFR  part 
150  program  submission  will  include  a 
proposed  Stage  3  restriction  under  part 
161,  and  that  these  parties  are  offered 
the  opportunity  to  participate  as 
consulted  parties  during  the 
development  of  the  14  CFR  part  150 
program; 

(2)  Include  the  information  required  in 
§  161.303(c)  (2)  through  (5)  and  S  161.305 
in  the  analysis  of  the  proposed 
restriction  in  the  14  CFR  part  150 
program  submission;  and 

(3)  Include  in  its  14  CFR  part  150 
submission  to  the  FAA  evidence  of 
compliance  with  the  notice  requirements 
in  paragraph  (b)(1)  of  this  section  and 
include  the  information  required  for  a 
part  161  application  in  S  161.311, 
together  with  a  clear  identification  that 
the  14  CFR  part  150  submission  includes 
a  proposed  Stage  3  restriction  for  FAA 
review  and  approval  under  §§161.313, 
161.315.  and  161.317. 

(c)  The  FAA  will  evaluate  the 
proposed  part  161  restriction  on  Stage  3 
aircraft  operations  included  in  the  14 
CFR  part  150  submission  in  accordance 
with  the  procedures  and  standards  of 
this  part,  and  will  review  the  total  14 
CFR  part  150  submission  in  accordance 
with  the  procedures  and  standards  of  14 
CFR  part  150. 

(d)  An  amendment  of  a  restriction,  as 
specified  in  §  161.3ig(b)  of  this  part,  may 
also  be  processed  under  14  CFR  part  150 
procedures. 

§161.323    Notification  of  a  decision  not  to 
implement  a  restriction. 

If  a  Stage  3  restriction  has  been 
approved  by  the  FAA  and  the  restriction 
is  not  subsequently  implemented,  the 
applicant  shall  so  advise  the  interested 
parties  specified  in  §  161.309(a}  of  this 
part. 

§161.325    AvaHatrility  of  data  and 
comments  on  an  impt(Mnented  restriction. 

The  applicant  shall  retain  all  relevant 
supporting  data  and  all  comments 
relating  to  an  approved  restriction  for  as 
long  as  the  restriction  is  in  effect  and 
shall  make  these  materials  available  for 
inspection  upon  request  by  the  FAA. 
This  information  shall  be  made 
available  for  inspection  by  any  person 
during  the  pendency  of  9ny  petition  for 
reevaluation  found  justified  by  the  FAA. 


Subpart  E— Reevaluation  of  Stage  3 
Restrictiona 

§161.401    Scope. 

This  subpart  applies  to  an  airport 
imposing  a  noise  or  access  restriction  on 
the  operation  of  Stage  3  aircraft  that 
first  became  effective  after  October  1. 
1990,  and  had  either  been  agreed  to  in 
compliance  with  the  procedures  in 
Subpart  B  of  this  part  or  approved  by 
the  FAA  in  accordance  with  the 
procedures  in  subpart  D  of  this  part. 
This  subpart  does  not  apply  to  Stage  2 
restrictions  imposed  by  airports.  This 
subpart  does  not  apply  to  Stage  3 
restrictions  specifically  exempted  in 
§  161.7. 

§  161.403    Criteria  for  reevaluation. 

(a)  A  request  for  reevaluation  must  be 
submitted  by  an  aircraft  operator. 

(b)  An  aircraft  operator  must 
demonstrate  to  the  satisfaction  of  the 
FAA  that  there  has  been  a  change  in  the 
noise  environment  of  the  affected 
airport  and  that  a  review  and 
reevaluation  pursuant  to  the  criteria  in 

§  161.305  is  therefore  justified. 

(1)  A  change  in  the  noise  environment 
sufficient  to  justify  reevaluation  is  either 
a  DNL  change  of  1.5  dB  or  greater  (from 
the  restriction's  anticipated  target  noise 
level  result)  over  noncompatible  land 
uses,  or  a  change  of  17  percent  or 
greater  in  the  noncompatible  land  uses, 
within  an  airport  noise  study  area.  For 
approved  restrictions,  calculation  of 
change  shall  be  based  on  the  divergence 
of  actual  noise  impact  of  the  restriction 
from  the  estimated  noise  impact  of  the 
restriction  predicted  in  the  analysis 
required  in  §  161.305(e)(2)(i)(A)(l)(7;]. 
The  change  in  the  noise  environment  or 
in  the  noncompatible  land  uses  may  be 
either  an  increase  or  decrease  in  noise 
or  in  noncompatible  land  uses.  An 
aircraft  operator  may  submit  to  the  FAA 
reasons  why  a  change  that  does  not  fall 
within  either  of  these  parameters 
justifies  reevaluation,  and  the  FAA  will 
consider  such  arguments  on  a  case-by- 
case  basis. 

(2)  A  change  in  the  noise  environment 
justifies  reevaluation  if  the  change  is 
likely  to  result  in  the  restriction  not 
meeting  one  or  more  of  the  conditions 
for  approval  set  forth  in  §  161.305  of  this 
part  for  approval.  The  aircraft  operator 
must  demonstrate  that  such  a  result  is 
likely  to  occur. 

(c)  A  reevaluation  may  not  occur  less 
than  2  years  after  the  date  of  the  FAA 
approval.  The  FAA  will  normally  apply 
the  same  2-year  requirement  to 
agreements  under  subpart  B  of  this  part 
that  affect  Stage  3  aircraft  operations. 
An  aircraft  operator  may  submit  to  the 
FAA  reasons  why  an  agreement  under 


subpart  B  of  this  pari  should  be 
reevaluated  in  less  than  2  years,  and  the 
FAA  will  consider  such  arguments  on  a 
case-by-case  basis. 

(d)  An  aircraft  operator  must 
demonstrate  that  it  hai  made  a  good 
faith  attempt  to  resolve  locally  any 
dis|Aite  over  a  restriction  with  the 
affected  parties,  including  the  airport 
operator,  before  requestng  reevaluation 
by  the  FAA.  Such  demonstration  and 
certification  shall  document  all  attempts 
of  local  dispute  resolution. 

§161.405    Request  for  reevaluation. 

(a)  A  request  for  reevaluation 
submitted  to  the  FAA  by  an  aircraft 
operator  must  include  the  following 
information: 

(1)  The  name  of  the  airport  and 
associated  cities  and  states; 

(2)  A  clear,  concise  description  of  the 
restriction  and  any  sanctions  for 
noncompliance,  whether  the  restriction 
was  approved  by  the  FAA  or  agreed  to 
by  the  airport  operator  and  aircraft 
operators,  the  date  of  the  approval  or 
agreement,  and  a  copy  of  the  restriction 
as  incorporated  in  a  local  ordinance, 
airport  rule,  lease,  or  other  document; 

(3)  The  quantified  change  in  the  noise 
environment  using  methodology 
specified  in  this  part; 

(4)  Evidence  of  the  relationship 
between  this  change  and  the  likelihood 
that  the  restriction  does  not  meet  one  or 
more  of  the  conditions  in  §  161.305; 

(5)  The  aircraft  operator's  status  under 
the  restriction  (e.g.,  currently  affected 
operator,  potential  new  entrant)  and  an 
explanation  of  the  aircraft  operator's 
specific  objection;  and' 

(6)  A  description  and  evidence  of  the 
aircraft  operator's  attempt  to  resolve  the 
dispute  locally  with  the  affected  parties, 
including  the  airport  operator. 

(b)  The  FAA  will  evaluate  the  aircraft 
operator's  submission  and  determine 
whether  or  not  a  reevaluation  is 
justified.  The  FAA  may  request 
additional  information  from  the  airport 
operator  or  any  other  party  and  may^ 
convene  an  informal  meeting  to  gather  . 
facts  relevant  to  its  determination. 

(c)  The  FAA  will  notify  the  aircraft 
operator  in  writing,  with  a  copy  to  the 
affected  airport  operator,  of  its 
determination. 

(1)  If  the  FAA  determines  that  »> 
reevaluation  is  not  justified,  it  will 
indicate  the  reasons  for  this  decision. 

(2)  If  the  FAA  determines  that  a 
reevaluation  is  justified,  the  aircraft 
operator  will  be  notified  to  complete  its 
analysis  and  to  begin  the  public  notice 
procedure,  as  set  forth  in  this  subpart. 
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§161.407    Notice  of  reevaluatior 

(a)  After  receivihg  an  FAA 
determination  thaj^a  reevaluation  is 
justified,  an  aircraft  operator  desiring 
continuation  of  ths  reevaluation  process 
shall  publish  a  notice  of  request  for 
reevaluation  in  an  areawide  newspaper 
or  newspapers  tha  t  either  singly  or 
together  has  general  circulation 
throughout  the  airport  noise  study  area 
(or  the  airport  vici  lity  for  agreements 
where  an  airport  n  oise  study  area  has 
not  been  delineate  i);  post  a  notice  in  the 
airport  in  a  promirent  location 
accessible  to  airport  users  and  the 
public;  and  directl; '  notify  in  writing  the 
following  parties: 

(1)  The  airport  o  )erator,  other  aircraft 
operators  providin  5  scheduled 
passenger  or  cargc  service  at  the  airport, 
operators  of  aircraft  based  at  the 
airport,  potential  ntew  entrants  that  are 
known  to  be  internted  in  serving  the 
airport,  and  aircraft  operators  known  4o 
be  routinely  providing  nonscheduled 
service: 

(2)  Hie  Federal  J  iviation 
Administration; 

(3)  Each  Federal,  State,  and  local 
agency  with  land-use  control 
jurisdiction  within  the  airport  noise 
study  area  (or_  the  airport  vicinity  for 
agreements  where  an  airport  noise  study 

'  area  has  not  been  delineated); 

(4)  Fixed-base  operators  and  other 
airport  tenants  whose  operations  may 
be  affected  by  the  Sgreement  or  the 
restriction; 

(5]  Community  g  oups  and  business 
organizations  that  ire  known  to  be 
interested  in  the  re  itriction;  and 

(B)  Any  other  pai  ty  that  commented 
on  the  original  rest  iction. 

(b)  Each  notice  p'ovided  in 
accordance  with  pi  ragraph  (a)  of  this 
section  shall  includ  e: 

(1)  The  name  of  the  airport  and 
associated  cities  ar  d  states; 

(2)  A  clear,  conci  je  description  of  the 
restriction,  includir  g  whether  the 
restriction  was  approved  by  the  FAA  or 
agreed  to  by  the  aitlport  operator  and 
aircraft  operators,  (ind  the  date  of  the 
approval  or  agreem  ent; 

(3)  The  name  of  tne  aircraft  operator 
requesting  a  reevaluation,  and  a 
statement  that  a  retvaluation  has  been 
requested  and  that  the  FAA  has 
determined  that  a  reevaluation  is 
iustiHed:  [ 

(4)  A  brief  discuskion  of  the  reasons 
why  a  reevaluationjis  justified; 

(5)  An  analysis  prepared  in 
accordance  with  §  161.409  of  this  part 
supporting  the  airci  aft  operator's 
reevaluation  reque:  t.  or  an 
announcement  of  h  here  the  analysis  is 


available  for  public 


inspection: 


(6]  An  invitation  to  comment  on  the 
analysis  supporting  the  proposed 
reevaluation,  with  a  minimum  45-day 
comment  period; 

(7)  Information  on  how  to  request  a 
copy  of  the  analyisis  (if  not  in  the  notice); 
and 

(8)  The  address  for  submitting 
comments  to  the  aircraft  operator, 
including  identification  of  a  contact 
person. 

§161.409    Required  analysis  by 
reevaluation  pelitkNter. 

(a)  An  aircraft  operator  that  has 
petitioned  the  FAA  to  reevaluate  a 
restriction  shall  assume  the  burden  of 
analysis  for  the  reevaluation. 

(b)  The  aircraft  operator's  analysis 
shall  be  made  available  for  public 
review  under  the^rocedures  in  S  161.407 
and  shall  include  the  following: 

(1)  A  copy  of  the  restriction  or  the 
language  of  the  agreement  as 
incorporated  in  a  local  ordinance, 
airport  rule,  lease,  or  other  document; 

(2)  Tlie  aircraft  operator's  status  under 
the  restriction  (e.g.,  currently  affected 
operator,  potential  new  entrant)  and  an 
explanation  of  the  aircraft  operator's 
specific  objection  to  the  restriction; 

(3)  The  quantified  cBange  in  the  noise 
environment  using  methodology 
specified  in  this  part; 

(4)  Evidence  of  the  relationship 
between  this  change  and  the  likelihood 
that  the  restriction  does  not  meet  one  or 
more  of  the  conditions  in  §  161.305;  and 

(5)  SuRicient  data  and  analysis 
selected  from  §  161.305.  as  applicable  to 
the  restriction  at  issue,  to  support  the 
contention  made  in  paragraph  (b)(4)  of 
this  section.  This  is  to  include  either  an 
adequate  environmental  assessment  of 
the  impacts  of  discontinuing  all  or  part 
of  a  restriction  in  accordance  with  the 
aircraft  operator's  petition,  or  adequate 
information  supporting  a  categorical 
exclusion  under  FAA  orders 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321), 

(c)  The  amount  of  analysis  may  vary 
with  the  complexity  of  the  restriction, 
the  number  and  nature  of  the  conditions 
in  S  161.305  that  are  alleged  to  be 
unsupported,  and  the  amount  of 
previous  analysis  developed  in  support 
of  the  restriction.  The  aircraft  operator 
may  incorporate  analysis  previously 
developed  in  support  of  the  restriction, 
including  previous  environmental 
documentation  to  the  extent  applicable. 
The  applicant  is  responsible  for 
providing  substantial  evidence,  as 
described  in  $  181.305,  that  one  or  more 
of  the  conditions  are  not  supported. 


§161.411    Comment  by  Interested  parties. 

(a)  Each  aircraft  operator  requesting  a 
reevaluation  shall  establish  a  docket  or 
similar  method  for  receiving  and 
considering  comments  and  shall  make 
comments  available  for  inspection  to 
interested  parties  specified  in  paragraph 
(b)  of  this  section  upon  request. 
Comments  must  be  retained  for  two 
years. 

(b)  Each  aircraft  operator  shall 
promptly  notify  interested  parties  if  it 
makes  a  substantial  change  in  its 
analysis  that  affects  either  the  costs  or 
benefits  analyzed,  or  the  criteria  in 

§  161.305,  differently  from  the  analysis 
made  available  for  comment  in 
accordance  with  S  161.407.  Interested 
parties  include  those  who  received 
direct  notice  under  paragraph  (a)  of 
§  161.407  and  those  who  have 
commented  on  the  reevaluation.  If  an 
aircraft  operator  revises  its  analysis,  it 
shall  make  the  revised  analysis 
available  to  an  interested  party  upon 
request  and  shall  extend  the  comment 
period  at  least  45  days  from  the  date  the 
revised  analysis  is  made  available. 

§  161.413    Reevaluation  procedurii. 

(a)  Each  aircraft  operator  requesting  a 
reevaluation  shall  submit  to  the  FAA: 

(1)  The  analysis  described  in 
§  161.409; 

(2)  Evidence  that  the  public  review 
process  was  carried  out  in  accordance 
with  SS  161.407  and  161.411,  including 
the  aircraft  operator's  summary  of  the 
comments  received;  and 

(3)  A  request  that  the  FAA  complete  a 
reevaluation  of  the  restriction  and  issue 
findings. 

(b)  Following  confirmation  by  the 
FAA  that  the  aircraft  operator's 
documentation  is  complete  according  to 
the  requirements  of  this  subpart,  the 
FAA  will  publish  a  notice  of 
reevaluation  in  the  Federal  Register  and 
provide  for  a  45-day  comment  period 
during  which  interested  parties  may 
submit  comments  to  the  FAA.  The  FAA 
will  specifically  solicit  comments  from 
the  affected  airport  operator  and 
affected  local  governments.  A 
submission  that  is  not  complete  will  be 
returned  to  the  aircraft  operator  with  a 
letter  indicating  the  deficiency,  and  no 
notice  will  be  published.  No  further 
action  will  be  taken  by  the  FAA  until  a 
complete  submission  is  received. 

(c)  The  FAA  will  review  all  submitted 
documentation  and  comments  pursuant 
to  the  conditions  of  §  161.305.  To  the 
extent  necessary,  the  FAA  may  request 
additional  information  from  the  aircraft 
operator,  airport  operator,  and  others 
known  to  have  information  material  to 
the  reevaluation,  and  may  convene  an 
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informal  meeting  to  gather  facts  relevant 
to  a  reevaluation  finding. 

$161,415    RMvaluatkMi  actkHi. 

(a)  Upon  completing  the  reevaluation, 
the  FAA  will  issue  appropriate  orders 
regarding  whether  or  not  there  is 
substantial  evidence  that  the  restriction 
meets  the  criteria  in  §  161.305  of  this 
part. 

(b)  If  the  FAA's  reevaluation  conrirms 
that  the  restriction  meets  the  criteria, 
the  restriction  may  remain  as  previously 
agreed  to  or  approved.  If  the  FAA's 
reevaluation  concludes  that  the 
restriction  does  not  meet  the  criteria,  the 
FAA  will  withdraw  a  previous  approval 
of  the  restriction  issued  under  subpart  D 
of  this  part  to  the  extent  necessary  to 
bring  the  restriction  into  compliance 
with  this  part  or,  with  respect  to  a 
restriction  agreed  to  under  subpart  B  of 
this  part,  the  FAA  will  specify  which 
criteria  are  not  met. 

(c)  The  FAA  will  publish  a  notice  of 
its  reevaluation  findings  in  the  Federal 
Register  and  notify  in  writing  the 
aircraft  operator  that  petitioned  the 
FAA  for  reevaluation  and  the  affected 
airport  operator. 

§161.417    Notification  Of  Status  Of 
restrictions  and  agreements  not  meeting 
condttlons-of-approval  criteria. 

If  the  FAA  has  withdrawn  all  or  part 
of  a  previous  approval  made  imder 
subpart  D  of  this  part,  the  relevant 
portion  of  the  Stage  3  restriction  must  be 
rescinded.  The  operator  of  the  affected 
airport  shall  notify  the  FAA  of  the 
operator's  action  with  regard  to  a 
restriction  affecting  Stage  3  aircraft 
operations  that  has  been  found  not  to 
meet  the  criteria  of  §  161.305. 
Restrictions  in  agreements  determined 
by  the  FAA  not  to  meet  conditions  for 
approval  may  not  be  enforced  with 
respect  to  Stage  3  aircraft  operations. 

Subpart  F— Failure  to  Comply  With 
This  Part 

S  161.501    Scope. 

(a)  This  subpart  describes  the 
procedures  to  terminate  eligibility  for 
airport  grant  funds  and  authority  to 
impose  or  collect  passenger  facility 
charges  for  an  airport  operator's  failure 
to  comply  with  the  Airport  Noise  and 
Capacity  Act  of  1990  (49  U.S.C.  App. 
2151  et  seq.]  or  this  part.  These 
procedul^s  may  be  used  with  or  in 
addition  to  any  judicial  proceedings 
initiated  by  the  FAA  to  protect  the 
national  aviation  system  and  related 
Federal  interests. 

(b)  Under  no  conditions  shall  any 
airport  operator  receive  revenues  under 
the  provisions  of  the  Airport  and 
Airway  Improvement  Act  of  1982  or 


impose  or  collect  a  passenger  facility 
charge  under  section  1113(e)  of  the 
Federal  Aviation  Act  of  1958  if  the  FAA 
determines  that  the  airport  is  imposing 
any  noise  or  access  restriction  not  in 
compliance  with  the  Airport  Noise  and 
Capacity  Act  of  1990  or  this  part. 
Recission  of,  or  a  commitment  in  writing 
signed  by  an  authorized  official  of  the 
airport  operator  to  rescind  or 
permanently  not  enforce,  a 
noncomplying  restriction  will  be  treated 
by  the  FAA  as  action  restoring 
compliance  with  the  Airport  Noise  and 
Capacity  Act  of  1990  or  this  part  with 
respect  to  that  restriction. 

§  161.503    Infomwl  reeolutlon;  notice  of 
apparent  viotation. 

Prior  to  the  initiation  of  formal  action 
to  terminate  eligibility  for  airport  grant 
funds  or  authority  to  impose  or  collect 
passenger  facility  charges  under  this 
subpart,  the  FAA  shall  undertake 
informal  resolution  with  the  airport 
operator  to  assure  compliance  with  the 
Airport  Noise  and  Capacity  Act  of  1990 
or  this  part  upon  receipt  of  a  complaint 
or  other  evidence  that  an  airport 
operator  has  taken  action  to  impose  a 
noise  or  access  restriction  that  appears 
to  be  in  violation.  This  shall  not 
preclude  a  FAA  appHcation  for 
expedited  judicial  action  for  other  than 
termination  of  airport  grants  and 
passenger  facility  charges  to  protect  the 
national  aviation  system  and  violated 
federal  interests.  If  informal  resolution  is 
not  successful,  the  FAA  will  notify  the 
airport  operator  in  writing  of  the 
apparent  violation.  The  airport  operator 
shall  respond  to  the  notice  in  writing  not 
later  than  20  days  after  receipt  of  the 
notice,  and  also  state  whether  the 
airport  operator  will  agree  to  defer 
implementation  or  enforcement  of  its 
noise  or  access  restriction  until 
completion  of  the  process  under  this 
subpart  to  determine  compliance. 

S461.5(ii5    Notice  of  proposed  termination 
of  airport  grant  funds  and  passenger 
facMity  charges. 

(a)  The  FAA  begins  proceedings  under 
this  section  to  terminate  an  airport 
operator's  eligibility  for  airport  grant 
funds  and  authority  to  impose  or  collect 
passenger  facility  charges  only  if  the 
FAA  determines  that  informal  resolution 
is  not  successful. 

(b)  The  following  procedures  shall 
apply  if  an  airport  operator  agrees  in 
writing,  within  20  days  of  receipt  of  the 
FAA's  notice  of  apparent  violation 
under  S  161.503,  to  defer  implementation 
or  enforcement  of  a  noise  or  access 
restriction  until  completion  of  the 
process  under  this  subpart  to  determine 
compliance. 


(1)  The  FAA  will  issue  a  notice  of 
proposed  termination  to  the  airport 
operator  and  publish  notice  of  the 
proposed  action  in  the  Federal 
Register.This  notice  will  state  the  scope 
of  the  proposed  termination,  the  basis 
for  the  proposed  action,  and  the  date  fnr 
filing  written  comments  or  objections  by 
all  interested  parties.  This  notice  will 
also  identify  any  corrective  action  the 
airport  operator  can  take  to  avoid 
further  proceedings.  The  due  date  for 
comments  and  corrective  action  by  the 
airport  operator  shall  be  specified  in  the 
notice  of  proposed  termination  and  shall 
not  be  less  than  60  days  after 
publication  of  the  notice. 

(2)  The  FAA  will  review  the 
comments,  statements,  and  data 
supplied  by  the  airport  operator,  and 
any  other  available  information,  to 
determine  if  the  airport  operator  has 
provided  satisfactory  evidence  of 
compliance  or  has  taken  satisfactory 
corrective  action.  The  FAA  will  consult 
with  the  airport  operator  to  attempt 
resolution  and  may  request  additional 
information  from  other  parties  to 
determine  compliance.  The  reviews  and 
consultation  process  shall  take  not  less 
than  30  days.  If  the  FAA  finds 
satisfactory  evidence  of  compliance,  the 
FAA  will  notify  the  airport  operator  in 
writing  and  publish  notice  of  compliance 
in  the  Federal  Register. 

(3)  If  the  FAA  determines  that  the 
airport  operator  has  taken  action  to 
impose  a  noise  or  access  restriction  in 
violation  of  the  Airport  Noise  and 
Capacity  Act  of  1990  or  this  part,  the 
FAA  will  notify  the  airport  operator  in 
writing  of  such  determination.  Where 
appropriate,  the  FAA  may  prescribe 
corrective  action,  including  corrective 
action  the  airport  operator  may  still 
need  to  take.  Within  10  days  of  receipt 
of  the  FAA's  determination,  the  airport 
operator  shall — 

(i)  Advise  the  FAA  in  writing  that  it 
will  complete  any  corrective  action 
prescribed  by  the  FAA  within  30  days: 
or 

(ii)  Provide  the  FAA  with  a  list  of  the 
domestic  air  carriers  and  foreign  air 
carriers  operating  at  the  airport  and  all 
other  issuing  carriers,  as  defined  in 
S  158.3  of  this  chapter,  that  have 
remitted  passenger  facilify  charge 
revenue  to  the  airport  in  the  preceding 
12  months. 

(4)  If  the  FAA  finds  that  the  airport 
operator  has  taken  satisfactory 
corrective  action,  the  FAA  will  notify 
the  airport  operator  in  writing  and 
publish  notice  of  compliance  in  the 
Federal  Register.  If  the  FAA  has 
determined  that  the  airport  operator  has 
imposed  a  noise  or  access  restriction  in 
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violation  of  the  Airpart  Noise  and 
Capacity  Act  of  199(  or  this  part  and 
satisfactory  corrective  action  has  not 
been  taken,  the  FAfl  will  issue  an  order 
that— 

(i)  Terminates  elig  ibility  for  new 
airport  grant  agreen'  ents  and 
discontinues  payments  of  airport  grant 
funds,  including  payments  of  costs 
incurred  prior  to  the  notice;  and 

(li)  Terminates  au  hority  to  impose  or 
collect  a  passenger  facility  charge  or.  if 
the  airport  operator  las  not  received 
approval  to  impose  a  passenger  facility 
charge,  advises  the  airport  operator  that 
future  applications  far  such  approval 
will  be  denied  in  accordance  with 
§  158.29(aKl)(v)  of  this  chapter. 

(5)  The  FAA  will  publish  notice  of  the 
order  in  the  Federal  Register  and  notify 
air  carriers  of  the  FAA's  order  and 
actions  to  be  taken  lo  terminate  or 
modify  collection  oflpassenger  facility 
charges  in  accordanf^e  with  S  158.85(f)  of 
this  chapter. 


(c)  The  following  procedures  shall 
apply  if  an  airport  operator  does  not 
agree  in  writing,  within  20  days  of 
receipt  of  the  FAA's  notice  of  apparent 
violation  under  {  161.503.  to  defer 
implementation  or  enforcement  of  its 
noise  or  access  restriction  until 
completion  of  the  process  under  this 
subpart  to  determine  compliance. 

(1)  The  FAA  will  issue  a  notice  of 
proposed  termination  to  the  airport 
operator  and  publish  notice  of  the 
proposed  action  in  the  Federal  Register. 
This  notice  will  state  the  scope  of  the 
proposed  termination,  the  basis  for  the 
proposed  action,  and  the  date  for  Hling 
written  comments  or  objections  by  all 
interested  parties.  This  notice  will  also 
identify  any  corrective  action  the  airport 
operator  can  take  to  avoid  further 
proceedings.  The  due  date  for  comments 
and  corrective  action  by  the  airport 
operator  shall  be  specified  in  the  notice 
of  proposed  termination  and  shall  not  be 
less  than  30  days  after  publication  of  the 
notice. 


(2)  The  FAA  will  review  the 
comments,  statements,  and  data 
supplied  by  the  airport  operator,  and 
any  other  available  information,  to 
determine  if  the  airport  operator  has 
provided  satisfactory  evidence  of 
compliance  or  has  taken  satisfactory 
corrective  action.  If  the  FAA  finds 
satisfactory  evidence  of  compliance,  the 
FAA  will  notify  the  airport  operator  in 
writing  and  publish  notice  of  compliance 
in  the  Federal  Register. 

(3)  If  the  FAA  determines  that  the 
airport  operator  has  taken  action  to 
impose  a  noise  or  access  restriction  in 
violation  of  the  Airport  Noise  and 
Capacity  Act  of  1990  or  this  part,  the 
procedures  in  paragraphs  (b)(3)  through 
(b)(5)  of  this  section  will  be  followed. 

Issued  in  Washington,  DC  on  September  19. 
1991. 
James  B.  Buwy, 

Administrator. 

[PR  Doc.  91-22951  Filed  9-24-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Indian  Affairs 

Intent  To  Prepare  an  Environmental 
Aaaaaemewt  (EA)  for  the  Conctnictlon 
of  an  It-Hole  QoH  Courae  on  the 
TutaNp  Indtan  Reeervation,  Snohomish 
County.  WA 

September  16, 1991. 

AOINCV:  Bureau  of  Indian  Affairs  (BIA). 

Interior. 

action:  Notice  of  istent  to  prepare  an 
EA  and  notice  of  Public  Scoping 
Meeting. • 

■uawiAllY;  This  suntmary  advises  the 
public  that  the  Tulalip  Tribes  intend  to 
prepare  an  EA  for  the  tribes'  proposal  to 
construct  an  18-hole  golf  course  on  tribal 
lands.  Revenue  generated  ht)m  the  golf 
course  will  be  used  to  provide  needed 
services  and  to  facilitate  further 
economic  development  and  employment 
opportunities.  If  the  project  is  approved, 
it  is  anticipated  that  construction  will 
begin  in  the  spring  of  1992.  The  golf 
course  will  be  completed  during  summer 
1993.  A  public  scoping  meeting  will  be 
held  to  receive  input  for  the  preparation 
of  the  EA.  This  notice  is  being  furnished 
as  required  by  the  National 
Environmental  Policy  Act  (NEPA) 
Regulations  (40  CFR  1506.6]  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  psblic  on  the  scope  of 
issues  to  be  addressed  in  the  EA. 
Comments  and  participation  in  the  EA 
scoping  prdiess  are  requested.  The  BLA 
will  serve  as  the  Federal  lead  agency  for 
NEPA  compliance  on  this  project. 

DATES:  Written  comments  should  be 
received  by  October  7, 1991.  A  pubhc 


meeting  will  be  held  on  October  1. 1991, 

at  6:30  p.m.  in  the  Tulalip  Tribes 

Administrative  Office  (Tribal 

Headquarters  Building),  6700  Totem 

Beach  Road.  Marysville.  Washington 

98270. 

AOOfWSSCS:  Comments  should  be 

directed  to  Mr.  T.  Peter  Mills,  Planning 

Director,  Tulalip  Tribes  of  Washington. 

6700  Totem  Beach  Road,  Marysville. 

Washington  98270;  telephone  (206)  653- 

4585  or  FAX  (206)  653-0255. 

FON  RIKTNEII  mFOflMATION  CONTACT: 

Mr.  Ronald ).  Eggers,  Bureau  of  Indian 

Affairs.  Branch  of  Fisheries  and 

Environment,  911  NE.  11th  Avenue, 

Portland,  Oregon  97232-4169;  telephone 

(503)  231-6749. 

SUPPLSMCNTARV  INFOflMATION:  The 

proposed  18-hole  golf  course  will  be 
constructed  on  a  200-acre  site  located 
along  Tulalip  Road  on  the  Tulalip 
Reservation  approximately  V4  mile 
northeast  of  the  Tulalip  Tribes 
Administrative  Office  and  5  miles  west 
of  the  Interstate  5/4th  Street  interchange 
at  Marysville,  Washington.  Access  to 
the  proposed  golf  course  will  be  &om 
Tulalip  Road. 

The  course  will  be  designed  and 
constructed  to  retain  the  natural 
features  of  the  site.  On-site  sensitive 
areas  will  be  incorporated  into  the 
playing  areas.  Natural  vegetation  will  be 
retained  to  the  maximum  extent  feasible 
to  minimize  irrigation  requirements. 

The  purpose  and  need  for  this  action 
is  to  provide  an  economic  development 
opportunity  for  the  Tulalip  Tribes. 
Revenue  generated  from  the  golf  course 
will  be  used  to  provide  additional 
services  for  the  Tulalip  Tribes  and  to 
facilitate  additional  economic 


development  opportunities.  The  tribes 
anticipate  that  30,000  rounds  of  golf  will 
be  played  during  the  flrst  year  of 
operation.  During  subsequent  years,  it  is 
anticipated  that  saoOO  rounds  will  be 
played. 

The  two  principal  alternatives  are  to 
either  construct  the  18-hole  golf  course 
as  proposed,  or  not  construct  the  golf 
course.  Other  alternatives  will  be 
developed  from  comments  received  on 
this  notice  and  after  the  scoping 
meeting. 

The  significant  issues  to  be  addressed 
during  the  scoping  meetings  and 
planning  process  will  be  the  impacts  of 
golf  course  construction  and  operation 
on  the  following:  Land  use,  sensitive 
areas,  traffic,  soils,  surface  water,  and 
groundwater.  A  Turf  Management  Plan 
will  be  prepared  to  describe  operating 
procedures  designed  to  minimize 
impacts  to  surface  water  and 
groundwater. 

We  estimate  the  EA  will  be  made 
available  for  public  review  in  October 
1991.  This  notice  is  published  in  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  208  DM  6. 

This  notice  is  published  pursuant  to 
i  1501.7  of  the  Council  of  Environmental 
Qsality  Regulations  (40  CFR  parts  1500 
through  1508)  implementing  the 
procedural  requirements  of  the  NEPA  of 
1969,  as  amended  (42  U.S.C.  4371  et. 
seq.).  Department  of  the  Interior  Manual 
(516  DM  1-6)  and  is  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM-8. 
Eddie  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc.  91-22998  Filed  9-24-91;  8:45  am] 
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Department  of  the 
Interior       

Office  of  Surface  Mining  Redamation  and 
Enforcement 

30  CFR  Parts  701  and  785 
Permanent  Reguiatory  Program; 
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Standards;  Proposed  Rule 
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DEPARTKIENT  OF  THE  INTERIOR 

OfflM  of  Surface  Mining  Reclamation 
and  Enforcement  i 


30  CFR  Parts  701  ^nd  785 


I 


RIN  1029-AB45 


ling  I 


Surface  Coal  MiniAg  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Definitions;  Requirements 
for  Permits  and  Permit  Processing; 
Requirements  for  Permit  for  Special 
Categories  of  Mining;  Coal  Preparation 
Plants;  Performance  Standards 


agency:  O^ice  of 
Reclamation  and 
ACnON:  Proposed 


Surface  Mining 
iforcement.  Interior. 
Lile. 


summary:  The  Office  of  Surface  Mining 
Reclamation  and  Qiforcement  (OSM)  of 
the  United  States  IJepartment  of  the 
Interior  (DOI)  is  proposing  to  amend  its 
permanent  prograr  i  regulations  by 
revising  the  definit  on  of  "previously 
mined  area"  and  b  t  clarifying  the 
requirements  governing  off-site  coal 
preparation  plants*  OSM  is  taking  this 
action  as  a  result  ojf  two  U.S.  District 
Court  decisions  afEcting  OSM's 
permanent  program  regulations. 
Specifically,  OSM  is  proposing  to  revise 
the  definition  of  "previously  mined 
area"  at  30  CFR  701.5  to  include  only 
those  lands  affected  by  surface  coal 
mining  operations  prior  to  August  3, 
1977.  the  date  of  enactment  of  the 
Surface  Mining  Control  and  Reclamation 
Act  (SMCRA),  thai  have  not  been 
reclaimed  to  the  performance  standards 
of  30  CFR  chapter  j/ll.  OSM  is  also 
proposing  to  examine  the  extent  to 
which  geographic  froximity  to  a  mine  is 
an  appropriate  factor  in  evaluating 
whether  an  off-sitei  coal  preparation 
plant  operates  in  connection  with  a 
mine  and  is  thus  subject  to  regulation 
under  SMCRA.      J 
DATES:  Written  cofninents:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  October  25. 1991. 

Public  Hearings!  Upon  request,  OSM 
will  hold  public  hejarings  on  the 
proposed  rule  within  the  comment 
period.  OSM  will  ^ccept  requests  for 
hearings  until  5  p.m.  Eastern  time  on 
October  7. 1991. 

Individuals  wishing  to  attend  but  not 
testify  at  any  hearing  should  contact  the 
person  identified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hea  nng  will  be  held. 
ADDRESSES:  Written  comments:  Hand- 
delivery  to  the  Office  of  Surface  Mining 
Reclamation  and  I  nforcement, 
Administrative  Re  :ord.  Room  5131,  HOC 
L  Street,  NW..  Wa  ihington,  DC.  or  mail 


to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  5131  L. 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue.  NW.,  Washington, 
DC  20240. 
■  Public  hearings:  The  addresses  and 
times  for  any  hearings  that  may  be 
scheduled  will  be  announced  prior  to 
the  hearings. 

Requests  for  public  hearings: 
Requests  may  be  made  orally  or  in 
writing  to  the  person  and  address 
specified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  the  time 
specified  under  "dates." 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Hudak,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue.  NW..  Washington, 
DC  20240;  Telephone  (202)  208-2700 
(Commercial)  or  268-2700  (FTS). 

SUPPt^MENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule  and 

Clarification  of  Preamble 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rules  should  be  specific, 
should  be  confined  to  issues  pertinent  to 
the  proposed  rules,  and  should  explain 
the  reason  for  any  recommended 
change.  Where  practicable,  commenters 
should  submit  five  copies  of  their 
conmients  (see  "ADDRESSES"). 
Comments  received  after  the  close  of  the 
conunent  period  (see  "date")  may  not 
be  considered  or  included  in  the 
Administrative  Record  for  the  final 
rules. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rules  upon  request  only.  If 
only  one  person  expresses  an  interest,  a 
public  meeting  rather  than  a  hearing 
may  be  held  and  the  results  included  in 
the  Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record.  OSM 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist  OSM 
in  preparing  appropriate  responses, 
OSM  also  requests  that  persons  who 
plan  to  testify  submit  to  OSM,  at  the 
address  previously  specified  for  the 
submission  of  written  comments  (see 
"ADDRESSES"),  an  advance  copy  of  their 
testimony. 


n.  Background 

A.  General 

Th|P  Surface  Mining  Control  and 
Reclamation  Act  of  1977, 30  U.S.C.  1201 
et  seq.  (SMCRA  or  the  Act),  sets  forth 
general  regulatory  requirements 
governing  surface  coal  mining 
operations  and  the  surface  effects  of 
underground  coal  mining.  OSM  has  by 
regulation  implemented  or  clarified 
many  of  the  general  requirements  of  the 
Act  and  set  performance  standards  to 
be  achieved  by  surface  coal  mine 
operations.  See  30  CFR  chapter  VII. 

B.  Definition  of  Previously  Mined  Area 

On  September  16, 1983,  OSM 
promulgated  performance  standards  at 
30  CFR  816.106  and  817.106  (Backfilling 
and  grading:  Previously  mined  areas)  for 
remining  operations  on  previously 
mined  areas,  for  surface  and 
underground  coal  mining,  respectively 
(48  FR  41720).  These  performance 
standards  provided  for  partial  highwall 
elimination  in  situations  where  the 
previous  operator  had  not  reclaimed  the 
remined  area  to  the  standards  of  the 
Act.  Under  sections  816.106  and  817.106, 
such  pre-existing  highwalls  must  be 
eliminated  to  the  maximum  extent  , 

technically  practical  using  all 
reasonably  available  spoil. 

The  September  1983  rulemaking 
defined  "previously  mined  area"  at  30 
CFR  701.5  as  "land  disturbed  or  affected 
by  earlier  coal  mining  operations  that 
was  not  reclaimed  in  accordance  with 
the  requirements  of  this  chapter."  This 
definition,  which  was  challenged  as 
being  too  broad  and  contrary  to 
SMCRA.  was  remanded  to  the  Secretary 
in  In  Re:  Permanent  Surface  Mining 
Regulation  Litigation  (II).  No.  79-1144 
Slip  Op.  at  122,  (D.D.C.  July  15. 1985). 

On  May  8, 1987.  OSM  promulgated  a 
new  definition  which  limited  the  scope 
of  "previously  mined  area"  to  those 
lands  on  which  there  were  no  surface 
coal  mining  operations  subject  to  the 
standards  of  the  Act  (52  FR  17526). 

The  National  Wildlife  Federation. 
Kentucky  Resources  Council,  and  other 
envirorunental  organizations 
(collectively  "NWF")  challenged  the 
1987  definition  on  the  grounds  that  it 
improperly  expanded  the  scope  of  the 
definition  to  include  lands  mined 
subsequent  to  SMCRA's  enactment 
[NWF  v.  Lujan,  Civil  Action  Nos.  87- 
1051,  87-1814.  and  88-2788  (D.D.C. 
1990)).  The  court  remanded  the 
definition  of  "previously  mined  area"  to 
the  Secretary  for  revision,  finding  that  a 
definition  using  a  date  other  than  the 
date  of  SMCRA's  enactment  (August  3. 
1977)  does  not  conform  to  the  Act.  The 
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court  also  ruled  that  the  defmition  must 
be  rewritten  to  eliminate  the  possibility 
that  it  could  be  interpreted  to  allow  a 
previously  mined  area  that  had  been 
fully  and  satisfactorily  reclaimed,  to  be 
remined  and  then  reclaimed  to  the  lesser 
standards  applicable  to  remining 
operations. 

C.  Off-site  Coal  Preparation  Plants 

1.  Geographic  Proximity 

On  March  13. 1979.  OSM  published 
regulations  implementing  the  permanent 
regulatory  program  required  by  Title  V 
of  SMCRA  (44  FR 14902  et  seq.). 
Permitting  requirements  and  permanent 
program  performance  standards  for  coal 
processing  plants  and  support  facilities 
not  within  the  permit  area  for  a  mine, 
were  contained  at  30  CFR  785.21  and  30 
CFR  part  827.  respectively. 

On  November  22, 1988,  OSM 
promulgated  a  Anal  rule  amending  the 
language  in  30  CFR  785.21  and  827.1 
concerning  the  permit  requirements  and 
the  scope  of  the  performance  standards 
for  off-site  coal  preparation  plants,  to 
clarify  that  those  sections  apply  only  to 
such  facilities  that  operate  "in 
connection  with"  a  coal  mine  (53  FR 
47384).  The  preamble  to  the  final  rule 
explained  that  "the  element  of 
geographic  proximity,  along  with  the 
element  of  functional  relationship 
described  in  this  preamble,  are  proper 
factors  to  consider  in  evaluating 
whether  an  off-site  coal  preparation 
plant  is  subject  to  regulation  under 
SMCRA." 

NWF  challenged  the  use  of  proximity 
as  a  factor  in  determining  which  off-site 
coal  preparation  plants  would  be 
subject  to  SMCRA  regulation.  The 
District  Court  did  not  object  to  the 
language  of  the  regulation,  noting  that  it 
is.  after  all.  the  language  of  the  statute. 
However,  the  court  held  in  the  plaintiffs 
favor  that  using  proximity  as  a  limiting 
factor  in  applying  the  rule  language 
would  be  contrary  to  Congressional 
intent.  NWF\.  Lujan,  Civ.  No.  88-3345 
Slip  Op.  (D.D.C  August  30. 1990). 
hereafter,  "NWF,  Round  III."  The  court 
remanded  the  regulation  to  the 
Secretary  for  clarification  consistent 
with  the  court's  ruling  that  proximity 
may  not  be  the  decisive  factor  in 
deciding  to  regulate  an  off-site 
processing  plant. 

2.  March  22. 1991.  Appeals  Court 
Decision 

On  May  5. 1983.  OSM  promulgated  a 
final  rule  revising  the  standards 
applicable  to  coal  processing  (48  FR 
20392).  OSM  adopted  new  definitions  of 
"coal  preparation  or  coal  processing^' 
and  "coal  preparation  plant"  which 


retained  the  1979  rule  requirement  that 
such  processing  or  preparation  include 
the  separation  of  coal  from  its 
impurities. 

These  definitions  were  challenged  in 
Round  I  of  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  Civil 
Action  No.  79-1144  (D.D.C.  1984) 
hereafter,  "PSMRL".  In  a  July  6, 1984. 
opinion  in  that  case,  the  District  Court 
for  the  District  of  Columbia  determined 
that  the  definitions  improperly  narrowed 
the  regulatory  scope  of  the  Act.  The 
court  criticized  the  definition  of  "coal 
processing"  because  it  excluded 
activities  such  as  crushing  and  sizing  of 
coal,  unless  such  activities  included 
separation  of  impurities,  and  remanded 
the  definitions  of  "coal  preparation  or 
coal  processing"  and  "coal  preparation 
plant"  to  the  Secretary. 

On  July  10, 1985,  in  response  to  the 
District  Court's  July  6, 1984  remand. 
OSM  pubhshed  concurrently  in  the 
Federal  Register,  a  proposed  rule  and  an 
identical  interim  final  rule  (50  FR  28180 
and  28186)  setting  forth  new  definitions 
of  "coal  preparation"  and  "coal 
preparation  plant"  at  30  CFR  701.5.  The 
definitions  included  processing 
activities  and  facilities  which  do  not 
involve  the  separation  of  coal  from  its 
impurities.  A  new  section — 30  CFR 
827.13  (Coal  preparation  plants:  Interim 
performance  standards)— -was  added  to 
OSM's  rules,  specifying  the  applicable 
performance  standards  for  persons 
operating  coal  preparation  plants  that 
had  not  been  subjict  to  the  requirements 
of  30  CFR  chapter  VII  prior  to  July  6. 
1984. 

The  purpose  of  the  July  10, 1985, 
interim  final  rule  was  to  ensure  that  off- 
site  coal  preparation  plants  subject  to 
the  requirements  of  the  Act  pursuant  to 
the  July  1984  District  Court  decision, 
would  be  promptly  regulated.  The  rule 
became  effective  on  September  9, 1985, 
sixty  days  fi-om  its  publication  date.  The 
intent  of  the  corresponding  proposed 
rule  was  to  allow  for  public  comment  on 
the  rules  before  they  were  adopted  in 
permanent  form. 

On  May  11, 1987,  OSM  adopted  a  final 
rule  superseding  the  July  1985  interim 
final  rule.  The  1987  final  rule  retained 
the  definitions  of  "coal  preparation"  and 
"coal  preparation  plant."  OSM  also 
adopted  a  slightly  modified  version  of  30 
CFR  827.13,  clarifying  its  applicab<!ity  to 
all  coal  preparation  plants  operating 
after  July  6. 1984.  including  those  that 
may  have  ceased  operations  prior  to  the 
effective  date  of  the  interim  final  rule. 

NWF  challenged  the  May  1987  rule  at 
30  CFR  827.13  as  improperiy  limiting  the 
applicabiUty  of  the  1987  definitions  of 
"coal  preparation"  and  "coal 
preparation  plant"  from  the  date  of  ^e 


1964  court  decision  remanding  the 
previous  definitions,  rather  than  from 
the  effective  date  of  the  Act.  NWF  v. 
Lujan,  Id  at  33.  On  February  12, 1990.  the 
District  Court  ruled  in  favor  of  the 
plaintiffs,  finding'that  the  rule 
improperly  abridged  the  scope  of  the 
Act  and  Umited  the  Secretary's 
jurisdiction  as  set  by  Congress.  The 
court  held  that  the  1987  definitions  must 
apply  to  off-site  processing  facilities 
from  the  effective  date  of  the  Act  and 
remanded  the  rule  to  the  Secretary  for 
revision  in  accordance  with  its  decision. 

On  March  2Z  1991,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
reversed  the  District  Court  finding  that 
"the  Act  permits,  but  does  not  require 
the  Secretary  to  regulate  off-site 
facilities  that  crush,  screen,  and  size 
coal"  andihat  the  District  Court  was, 
thus,  erroneous  in  holding  that  the 
Secretary  violated  the  Act  by  declining 
to  regulate  all  off-site  processing  plants 
that  operated  subsequent  to  the 
enactment  of  the  Act  The  Appeals 
Court  found  "that  the  Secretary 
reasonably  exercised  his  discretion  in 
regulating  off-site  physical  processing 
facilities  from  the  date  of  the  PSMRL 
decision,  instead  of  the  effective  date  of 
the  Act"  [NWFv.  Lujan.  No.  90-5114 
P.C.  Cir.  1991)). 

m.  Discussion  of  Propoaed  Rule  and 
Clarification  of  Preamble 

A.  Proposed  Amendment  to  Definition  of 
"Previously  Mined  Area  " 

Pursuant  to  the  court's  ruling  in  NWF 
v.  Lujan,  OSM  proposes  a  new  definition 
of  "previously  mined  area"  at  30  CFR 
701.5  to  include  land  affected  by  surface 
coal  mining  operations  prior  to  August  3, 
1977,  that  has  not  been  reclaimed  to  the 
performance  standards  of  30  CFR 
chapter  VII.  The  proposed  definition 
would  exclude  any  lands  where  mining 
or  related  operations  occiured 
subsequent  to  SMCRA's  enactment 
regardless  of  the  effective  date  of  the 
Act'i^  substantive  requirements  to  those 
lands.  The  definition  would  further 
exclude  all  lands  mined  prior  to  August 
3, 1977.  that  were  reclaimed  in 
accordance  with  regulatory  standards 
that  meet  or  exceed  the  requirements  of 
30  CFR  chapter  VIL 

The  proposal,  if  adopted,  would 
narrow  the  applicability  of  the  partial 
highwall  elimination  exemption 
provided  for  at  30  CFR  816.106  and 
817.106,  to  lands  that  qualify  as 
previously  mined  areas  under  the  dual 
requirements  of  the  new  definitioa 
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B.  Proposed  Amendntcnt  to  InformaUon 
Collection  Requirements  and 
Clarification  ofPreainble  to  Regulations 
Governing  Off-Site  Cbal  Preparation 
Plants 

Parts  785  and  827 — Permanent  Program 
Performance  Standards — Coal 
Preparation  Plants  N^t  Located  Within 
the  Permit  Area  of  a  Mine. 

Section  785.10.  Tha  proposed  rule 
would  revise  existing  S  785.10 
(Information  collection).  That  section 
contains  a  list  of  the  existing 
information  collectioii  requirements  in 
part  785  and  also  the  pfTice  of 
Management  and  Buf  get  (OMB) 
clearance  number  indicating  OMB 
approval  of  the  requifements.  The 
proposed  revision  wduid  update  the 
data  contained  in  S  7B5.10  by  listing  the 
estimated  reporting  mirden  per 
respondent  for  complying  with  the 
informat  on  coliectioti  requirements 
contained  in  part  785iand  would  list  the 
addresses  for  OSM  ahd  OMB  where 
•  comments  on  the  inf<  rmation  collection 
requirements  contair  ed  in  part  785  may 
be  sent. 

Examination  of  Proximity 
Considerations.  The  District  Court  in 
NWF.  Round  III  held  in  regard  to  30  CFR 
785.21  and  827.1.  thai  the  Secretary 
improperly  inserted  |  roximity  into  the 
question  of  his  juristflction  over  off-site 
coal  preparation  plaitts.  Although  the 
regulatory  use  of  the  term  "in 
connection  with"  wa  i  not  held  invalid, 
the  coviX  remanded  those  rules  to  the 
Secretary  "to  clarify  Ihat  proximity  may 
not  be  the  decisive  factor  in  deciding  to 
regulate  an  off-site  pit}cessing  plant."  Id. 
at  38.  The  court  suggested  that  the 
Secretary  "may  wish  to  find  another 
limiting  factor  to  define  "in  connection 
with"  a  mine  that  is  $ot  based  on 
proximity,  or  he  may  wish  to  *  *  'state 
that  an  off-site  processing  plant 
operated  in  connectii  >n  with  a  mine  but 
off  the  mine  site  will  be  regulated 
without  regard  to  its  proximity  to  the 
mine." 

Subsequent  to  the  J 
ruling,  the  Appeals ' 
V.  Lujan  that  SMCR^ 
does  not  obligate  the 
regulate  off-site  proc 
provided  the  Secretary  uses  reasonable 
discretion  in  determining  whether  such 
facilities  are  subject  ko  regulation  under 
SMCRA. 

Consistent  with  thp  District  Court's 
ruling.  O^M  hereby  proposes  to  clarify 
that  geographic  proximity  should  not  be 
the  decisive  factor  ir  determining 
whether  or  not  an  of  -site  coal 
.    preparation  plant  op  urates  in  connection 
with  a  mine.  This  ch  rincation  would 
require  no  changes  t  j  regulatory  text, 
but  instead  would  si.  persede  a  portion 


)istrict  Court's 
lourt  held  in  NWF 

authorizes  but 
I  Secretary  to 
Bssing  plants. 


of  the  preamble  discussion  at  53  FR 
47387  (November  22, 1988).  which 
provided  guidance  on  interpretation  of 
the  regulatory  phrase. 

In  the  absence  of  considerations  of 
geographic  proximity,  determinations  of 
whether  off-site  coal  preparation  plants 
operate  "in  connection  with"  a  mine 
would  rely  on  other  considerations 
offered  in  earlier  preamble  discussions. 
See  e.g.  44  FR  15095  (March  13. 1979);  48 
FR  20393  (May  5. 1983);  52  FR  17726 
(May  11. 1987);  and  that  portion  of  53  FR 
47386  (November  22. 1988).  except  for 
the  discussion  of  geographic  proximity. 

In  light  of  the  broad  deference 
accorded  the  Secretary  by  the  Appeals 
Court  in  matters  concerning  off-site  coal 
processing  plant  regulation,  OSM  is 
soliciting  public  comment  on  the  effect 
that  decision  has  upon  the  basis  of  the 
District  Court  remand  and  the 
appropriateness  of  removing  geographic 
proximity  as  a  factor  in  determining 
whether  or  not  an  off-site  coal 
preparation  plant  operates  in  connection 
with  a  mine. 

Effect  of  the  Rule  in  Federal  Program 
States  and  on  Indian  Lands 

The  proposed  revisions,  if  adopted, 
will  apply  through  cross-referencing  in 
the  following  States  with  Federal 
programs:  California,  Georgia.  Idaho, 
Massachusetts,  Michigan.  North 
Carolina.  Oregon.  Rhode  Island,  Sou^h 
Dakota.  Tennessee  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905,  910,  912,  921. 
922,  933.  937.  939.  941.  942,  and  947. 
respectively.  The  proposed  rule,  if 
adopted,  will  also  apply  through  cross- 
referencing  to  Indian  lands  under  the 
Federal  program  for  Indian  lands  as 
provided  in  30  CFR  part  750.  Comments 
are  specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
States  or  on  Indian  lands  relating  to  this 
proposal  which  should  be  reflected 
either  as  changes  to  the  national  rules  or 
as  specific  amendments  to  any  or  all  of 
the  Federal  programs.   ^ 

Effect  of  the  Rule  on  State  Programs 

If  this  proposed  rule  is  adopted.  OSM 
will  then  evaluate  State  regulatory 
programs  approved  under  section  503  of 
SMCRA  "to  determine  whether  any 
changes  in  these  programs  will  be 
necessary.  If  OSM  determines  that 
certain  State  program  provisions  should 
be  amended  in  order  to  be  made  no  less 
effective  than  the  revised  Federal  rules 
and  no  less  stringent  than  the  Act,  the 
individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732.17. 


rv.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
any  new  information  collection 
requirements  which  require  OMB 
approval  under  44  U.S.C.  3501  et  seq. 

The  existing  information  collection 
requirements  contained  in  part  785  were 
previously  approved  by  OMB  and 
assigned  clearance  number  1029-0040. 
OSM  is  proposing  to  amend  the 
information  collection  statement  located 
in  S  785.10  by  listing  the  estimated 
reporting  burden  per  respondent  for 
complying  with  the  information 
collection  requirements  and  also  by 
listing  the  addresses  for  OSB  and  OMB 
where  comments  on  the  information 
collection  requirements  contained  in 
part  795  may  be  sent.  The  listed  burden 
hours  are  for  existing  requirements  and 
should  not  be  mistaken  for  new 
requirements. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  > 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  of 
Executive  Order  12291  and  certifies  that 
it  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  The  economic 
effects  of  the  proposed  rule  are  not 
estimated  to  be  significant  because  of 
the  limited  number  of  previously  mined 
sites  that  will  be  affected  and  because 
the  cost  of  obtaining  permits  for  off-site 
coal  preparation  plants  will  be  minor 
compared  to  the  overall  cost  of 
operating  such  plants.  The  rule  does  not 
distinguish  between  small  and  large 
entities. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment,  and  has 
made  an  interim  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4332(2)(C).  The  draft 
environmental  assessment  is  on  file  in 
the  OSM  Administrative  Record  at' the 
address  previously  specified  (see 
"ADDRESSES").  A  final  environmental 
assessment  will  be  completed  and  a 
finding  made  on  the  significance  ol  any 
resulting  impacts  prior  to  promulgation 
of  the  final  rule. 

Author 

» 

The  author  of  this  proposed  rule  is 

Suzanne  Hudak,  Office  of  Surface 

Mining  Reclamation  and  Enforcement. 

1951  Constitution  Avenue,  NW.. 
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Washington.  DC  20240;  Telephone:  (202) 
208-2700  (Commercial)  or  268-2700 
(FTS). 

List  of  Subjects 

30  CFR  Part  701 

Law  enforcement,  Surface  mining. 
Underground  mining. 

30  CFR  Part  785 

Reporting  and  recordkeeping 
requirements,  Surface  mining, 
Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  parts  701  and  785  as  set  forth 
below: 

Dated:  June  24, 1991. 
David  O'NeaL 

Assistant  Secretary,  Land  and  Minerals 
Management. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  part  701  is 
amended  to  read  as  follows: 

AuUiority:  30  U.S.C.  1201  et  seq..  as 
amended;  and  Pub.  L  lOCV^. 

2.  Section  701.5  is  amended  by 
revising  the  defmition  of  "previously 
mined  area"  to  read  as  follows: 


9701^    Dtflnttlons. 

Previously  mined  area  means  land 
ejected  by  surface  coal  mining 
operations  prior  to  August  3, 1977,  that 
has  not  been  reclaimed  to  the  standards 
of  30  CFR  chapter  VIL 


PART  785— REQUIREMENTS  FOR 
PERMITS  FOR  SPECIAL  CATEGORIES 
OF  MINING 

3.  The  authority  citation  for  part  785  is 
amended  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L 100-34. 

4.  Section  785.10  is  revised  to  read  as 
follows: 

S  785.10    Information  coHection. 

The  collections  of  information 
contained  in  30  CFR  785.13  (e),  (f).  (g). 
and  (h),  785.14,  785.15,  785.16,  785.17(b), 
785.18(c),  785.19,  785.20.  785.21  and 
785.22  have  been  approved  by  the  OfTice 
of  Management  and  Budget  under  44 
U.S.C.  3507  and  assigned  clearance 
number  1029-004a  The  information  is 
being  collected  to  meet  the  requirements 
of  sections  711  and  515  of  Public  Law 
95-87,  which  require  applicants  for 


special  types  of  mining  activities  to 
provide  descriptions,  maps,  plans  and 
data  of  the  proposed  activity.  This 
information  will  be  used  by  the 
regulatory  authority  in  determining  if  the 
apphcant  can  meet  the  applicable 
performance  standards  for  the  special 
type  of  mining  activities.  The  obligation 
to  respond  is  required  to  obtain  a 
benefit  in  accordance  with  Public  Law 
95-87.  Public  reporting  burden  for  this 
information  is  estimated  to  average  17 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  to:  Information 
Collection  Clearance  Officer,  Office  of  ' 
Surface  Mining,  1951  Constitution 
Avenue,  NW.,  Washington.  DC  20240; 
and  to  the  O^ice  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1029-0040,  Washington,  DC  20503. 

[FR  Doc  91-23043  Filed  9-24-01;  B:45  am] 
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DEPARTMENT  0^  LABOR 

Mine  Safety  and  H«alth  Administration 

30  CFR  Parts  46. 66. 57.  and  77 

RIN  1219-AA47 

Hazard  Communication 

agency:  Mine  Sal  ety  and  Health 

Administration.  L  ibor. 

action:  Notice  of  public  hearings. 


summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  public 
hearings  on  its  proposed  hazard 
communication  smndard  (HCS) 
published  in  the  Federal  Register  (55  FR 
46400)  on  Novemljer  2, 1990.  These 
hearings  will  be  hfeld  in  Washington, 
DC.  Atlanta,  Geojgia  and  Denver. 
Colorado. 

DATES:  These  puqlic  hearings  will  be 
held  on:  Wednesday,  October  16. 1991. 
in  Washington.  UC,  Tuesday,  October 
22. 1991.  in  Atlanja.  Georgia;  and 
Thursday.  October  24, 1991,  in  Denver, 
Colorado.  I 

All  hearings  will  begin  at  9  a.m. 
Requests  to  make  oral  presentations 
should  be  submit  ed  not  later  than  5 
days  prior  to  the  tearing  date. 
Immediately  before  the  hearing,  any 
unalloted  time  will  be  made  available  to 
persons  making  1  iter  requests. 
ADDRESSES:  Senc  requests  to  make  oral 
presentations  to:  Vtine  Safety  and 
Health  Administifation,  Office  of 
Standards,  Regulfations,  and  Variances, 
room  631, 4015  V\  ilson  Boulevard, 
Arlington,  Virgin  a  22203.  The  record  for 
the  rulemaking  v\  ill  close  on  January  31, 
1902. 

The  hearings  v  ill  be  held  at  the 
following  locatio  is: 

Washington,  DO -U.S.  Department  of 
Labor,  Confere  nee  Room  S4215.  A,  B  & 
C,  Third  and  C  snstitution  Avenue, 
NrW.,iVashing;on,  DC  80202. 

Atlanta,  Georgia  —U.S.  Department  of 
Labor,  room  113, 1371  Peachtree  St., 
NE.,  Atlanta.  Qeorgia  30367. 

Denver.  Colorado) — Hyatt  Regency.  1705 
Welton  Street,!  Anaconda  202 
Conference  Room,  Denver,  Colorado 
80202.  j 

FOR  FURTHER  IN^RMATtON  CONTACT 

Patricia  Silvey,  I  lirector,  Office  of 
Standards,  Regu  ations,  and  Variances, 
MSHA  (703)  235|l910. 
SUPPLEMENTARY  information:  On 
November  2, 1990,  MSHA  published  a 
proposed  rule  to  develop  a  hazard 
communications  standard  for  coal  and 
for  metal  and  ncnmetal  mines.  The 
written  comment  period  for  the 
proposed  rule  w&s  initially  scheduled  to 
close  on  Februai  y  1, 1991.  but  was 


extended  to  April  5. 1991  (55  FR  53314) 
in  response  to  requests  from  the  mining 
industry. 

The  purpose  of  these  public  hearings 
is  to  provide  an  opportunity  for  the 
mining  industry  and  other  interested 
parties  to  comment  on  all  issues 
pertaining  to  the  proposed  rule. 

The  hearings  will  be  conducted  in  an 
informal  manner  by  a  panel  of  MSHA 
officials.  Each  hearing  will  begin  with  an 
opening  statement  by  MSHA,  followed- 
by  an  opportunity  for  members  of  the 
public  to  make  oral  presentations.  At 
the  discretion  of  the  presiding  MSHA 
official,  speakers  may  be  limited  to  a 
maximum  of  20  minutes  for  their 
presentations.  Although  formal  rules  of 
evidence  will  not  apply,  the  presiding 
official  may  exercise  discretion  in 
excluding  inappropriate  or  unduly 
repetitious  material  and  questions.  In 
the  interest  of  conducting  a  productive 
hearing,  MSHA  will  schedule  speakers 
in  a  manner  that  allows  all  points  of 
view  to  be  heard  as  effectively  as 
possible. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  Copies 
of  the  hearing  transcripts  will  be 
available  to  the  public.  ' 

The  record  will  remain  open  through 
January  31, 1992.  Until  January  31, 1992. 
MSHA  will  continue  to  accept 
additional  written  comments  and 
information  from  any  interested  party, 
including  those  not  presenting  oral 
statements. 

If  conunents  are  prepared  on  a 
computer,  commenters  are  encouraged 
to  submit  both  a  printed  copy  and  a  disk 
containing  their  comments. 

Issues 

MSHA  received  comments  on  many  of 
the  provisions  in  the  proposed  rule.  The 
following  issues  are 'those  that  received 
the  most  comment  and  the  greatest 
amount  of  public  interest.  Although 
MSHA  welcomes  public  testimony  on 
all  aspects  of  the  proposed  rule,  the 
Agency  particularly  requests  that 
commenters  address  the  following 
issues. 

A.  General  Approach 

MSHA  based  its  proposed  HCS  on  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  HCS  (30  CFR 
1910.1200).  Uke  OSHA's  rule,  MSHA's 
proposal  addresses  requirements  for 
determining  a  chemical's  hazard, 
developing  a  written  hazard 
'  commimication  program,  labeling 
containers,  maiiftaining  and  developing 
material  safety  data  sheets  (MSDSs), 
training,  and  protecting  trade  secrets. 
MSHA's  proposal  differs  from  OSHA's 


rule  primarily  in  its  hazard 
determination  procedures,  various 
exemptions  to  the  rule,  and 
requirements  for  distributing  labels  and 
MSDSs  to  downstream  users  receiving  a 
hazardous  chemical  from  a  mine 
operator. 

Although  most  commenters  generally 
support  the  concept  of  hazard 
communication,  a  significant  number 
believe  that  MSHA's  existing  part  48 
training  standards  and  labeling 
standards  in  §§  56/57.20012  adequately 
address  hazard  communication,  and  that 
a  specific  HCS  is  unnecessaVv.  costly, 
and  unduly  burdensome.  Many  of  these 
commenters  also  suggested  that  if 
MSHA  promulgates  a  separate  HCS.  the 
rule  should  focus  only  on  labeling  and 
MSDS  requirements  for  hazardous 
chemicals  brought  onto  or  shipped  from 
mines,  since  existing  MSHA  labeling 
and  training  standards  apply  to  the 
hazardous  chemical  when  used  on  the 
mine  property. 

Many  commenters  who  supported  a 
uniform  Federal  HCS  also  opposed 
certain  provisions  in  MSHA's  proposal 
that  are  similar  or  identical  to  those  in 
OSHA's  HCS.  such  as  using  the  findings 
of  the  International  Agency  for  Research 
on  Cancer  (lARC)  and  National 
Toxicology  Program  (NTP)  as  a  basis  for 
determining  whether  a  chemical  is  a 
carcinogen  or  potential  carcinogen. 
MSHA  requests  further  comment  on  the 
potential  impact  of  an  MSHA  HCS  that 
differs  from  the  OSHA  HCS. 

Commenters  also  suggested  that 
MSHA  develop  a  separate  interim  HCS 
for  the  coal  mining  industry.  These 
commenters  stated  that  promulgating  an 
interim  HCS  would  give  MSHA  time  to 
evaluate  and  incorporate  any 
improvements  OSHA  may  make  in  its 
HCS  as  a  result  of  its  August  8. 1988. 
notice  of  proposed  rulemaking  to  modify 
the  HCS  (53  FR  29822).  In  support  of  a 
separate  HCS  for  coal,  they  stated: 

(l)The  product  itself  is  not  hazardous; 

(2)  The  coal  mining  industry  does  not 
produce  hazardous  chemicals; 

(3)  MSHA's  part  48  training 
requirements  apply  comprehensively  to 
coal  mining; 

(4)  Coal  mining  and  processing 
exposes  miners  to  relatively  few  of  the 
hazardous  chemicals  listed  in  Table  1  of 
MSHA's  proposal; 

(5)  The  hazards  of  respirable  coal 
mine  dust  are  well  understood  and 
governed  by  stringent  standards  not 
paralleled  in  the  metal  and  nonmetal 
mining  industry:  and 

(6)  There  are  voluminous  standards 
applicable  to  coal  that  are  not 
applicable  to  other  mining. 
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MSHA  proposed  that  mine  operators 
comply  with  its  HCS  within  one  year  of 
the  date  of  publication  of  the  final  rule. 
A  number  of  commenters  believed  that  a 
two  year  implementation  period  for  the 
rule  is  necessary,  while  other 
commenters  suggested  six  months. 
MSHA  requests  additional  comments  on 
this  issue. 

B.  Scope  and  Application         ^ 

Exemptions  ^ 

MSHA's  proposal  includes  several 
exemptions  that  are  either  identical  or 
similar  to  those  found  in  OSHA's  HCS. 
Commenters  generally  agreed  with  these 
exemptions.  Several  commenters, 
however,  suggested  that  the  proposed 
exemption  for  "article"  be  expanded  to 
include  any  article  that  "under  normal 
conditions  of  use,  does  not  release  a 
quantity  of  a  hazardous  chemical  that 
poses  a  risk  of  material  impairment  of 
health  or  functional  capacity  to  miners." 
The  proposal  would  exempt  only 
articles  that  release  no  more  than  very 
small  quantities,  that  is,  minute  or  trace 
amounts,  of  a  hazardous  chemical. 

Some  commenters  opposed  MSHA's 
proposal  to  exempt  nuisance 
particulates.  One  commenter  stated  that 
nuisance  particulates  should  be  covered 
if  levels  exceed  15  mg/m*.  Others 
suggested  that  the  term  nuisance 
particulate  is  not  sufficiently  defmed. 
MSHA's  proposal  to  exempt  nuisance 
particulates,  ionizing  and  nonionizing 
radiation,  and  biological  hazards  is 
based  on  OSHA's,  August  8. 1988.  notice 
of  proposed  rulemaking.  These 
exemptions  are  not  found  in  OSHA's 
current  HCS. 

The  majority  of  commenters  agreed 
with  MSHA's  proposal  that  labels 
should  not  be  required  on  containers  of 
the  raw  material  mined  or  milled.  One 
commenter,  however,  believed  that  a 
raw  material  presenting  a  hazard  should 
'  be  labeled.  Another  commenter 
disagreed  with  MSHA's  proposed 
labeling  exemption  on  pesticides,  food 
additives,  and  consumer  products 
stating  that  many  mining  uses  of  these 
products  may  result  in  eotposures  that 
were  not  contemplated  by  the 
manufacturer  packaging  the  product  for 
consumer  use.  Several  commenters  that 
supported  MSHA's  consumer  product 
Iab«eling  exemption  believed  that 
consumer  products  already  possess 
adequate  labels  with  hazard 
identiHcation  and  safe  use  instructions. 

Several  commenters  suggested  that 
MSHA  specifically  exempt  from  its 
labeling  requirements  medical  and 
veterinary  devices,  ingredients  Iti  foods 
and  drinks,  food  and  color  additives. 


drugs,  and  cosmetics,  consistent  with 
the  OSHA  HCS. 

The  proposed  rule  wduld  not  require 
the  labeling  of  portable  containers  into 
which  hazardous  chemicals  are 
transferred  from  labeled  containers,  and 
which  are  intended  only  for  the 
immediate  use  of  the  employee  who 
performs  the  transfer.  Several 
commenters  suggested  that  MSHA 
modify  this  provision  to  allow  use 
during  the  work  shift  by  either  the 
•  employee  or  the  employee's  designee, 
while  some  other  commenters  suggested 
that  all  portable  containers  be  labeled. 

Under  MSHA's  proposal,  hazardous 
laboratory  chemicals  would  be  subject 
to  all  HCS  requirements.  OSHA's  HCS 
only  partially  applies  to  laboraftories, 
requiring  that  labels  on  incoming 
containers  of  hazardous  chemicals  not 
be  removed  or  defaced,  that  MSDSs 
received  with  the  chemicals  be 
maintained  and  made  available,  and  ' 
that  employees  be  trained  on  the 
chemical's  hazards.  The  majority  of  the 
commenters  on  this  issue  supported 
MSHA's  position. 

MSHA  also  solicited  comment  on 
whether  to  exempt  certain  common 
minerals,  such  as  coal,  sand  and  gravel, 
crushed  stone,  clay,  and  minerals 
containing  less  than  5%  silica  and  no 
other  hazardous  chemical,  from  its  HCS. 
This  issue  drew  a  considerable  number 
of  comments  with  the  majority  of 
commenters  supporting  such  an 
exemption  on  the  groups  that  existing 
MSHA  air  quality  and  training 
standards  adequately  cover  these 
minerals,  and  that  miners  are  well 
aware  of  their  hazards.  However, 
several  of  these  commenters  suggested 
various  modifications  to  the  exemption, 
such  as  specifying  that  it  apply  to 
"respirable"  silica,  and  that  it  exempt 
minerals  with  less  than  10%  silica  rather 
than  5%. 

Some  other  commenters  stated  that  a 
mixed  dust  pneumoconiosis, 
pathologically  characteristic  of  nodular 
silicosis,  occurs  in  workers  exposed  to 
minerals  with  less  than  five  percent  to 
almost  no  free  quartz.  They  also  stated, 
that,  if  MSHA  exempts  such  minerals, 
downstream  users  would  not  receive 
information  on  the  mineral's  hazards, 
thereby  creating  an  inconsistency  with 
OSHA's  rule. 

Several  commenters  requested  that 
MSHA  develop  a  de  minimis  exemption 
beyond  that  contained  in  its  article 
definition.  Such  an  exemption  would 
delete  from  coverage  anything  having  no 
probability  for  adversely  affecting  a 
miner's  health.  OSHA's  HCS  does  not 
contain  a  de  minimis  exemption  beyond 


that  contained  in  its  proposed  definition 
of  article. 

Commenters  also  suggested  a  variety 
of  additional  exemptions  to  MSHA's 
HCS.  including  exemptions  for  Fossil 
fuels  and  materials  such  as  greases, 
lubricants,  detergents,  and  steam 
cleaners;  iron  ore  pellets:  dimension 
stone;  the  brick  industry;  and  small 
mines  with  less  than  10  employees. 

C.  Hazard  Determination 

Consistent  with  OSHA.  MSHA 
proposed  that  mine  operators  who 
produce  chemicals  use  current  MSHA 
standards,  the  latest  edition  of  the 
American  Conference  of  Governmental 
Hygienists  (ACGIH)  Threshold  Limit 
Values,  the  NT?  Annual  Report  on 
Carcinogens,  and  lARC  Monographs 
and  Supplements  for  determining 
whether  a  chemical  is  a  health  hazard. 

A  number  of  commenters  strongly 
objected  to  MSHA's  incorporating 
ACGIH  NTP.  and  lARC  in  its  proposed 
rule.  They  specifically  opposed  the  use 
of  lARC  and  NTP  for  determining 
whether  a  chemical  is  a  carcinogen  or 
potential  carcinogen  for  hazard 
communication  purposes  on  the  grounds 
that  these  bodies  do  not  intend  that  their 
listings  be  used  as  regulatory  or  legal 
standards  and  that  mine  operators  do 
not  have  an  adequate  opportunity  to 
comment  in  their  deliberations.  Many 
commenters  stated  that  the  risk 
assessments  conducted  by  LARC  and 
NTP  do  not  meet  the  requirements  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  for  establishing  Federal  standards. 
Moreover,  a  number  of  commenters  also 
expressed  specific  concern  over  lARC's 
determination  that  crystalline  silica  is  a 
"probable"  (lARC  classification  2A)      ' 
human  carcinogen,  stating  that  available 
evidence  does  not  support  such  a 
conclusion. 

Other  commenters  stated  that  MSHA 
should  include  not  only  the  four  sources 
listed  in  its  proposal  but  also  the 
National  Institute  for  Occupational 
Safety  and  Health's  criteria  documents, 
recommended  exposure  limits,  and 
Registry  of  Toxic  Effects  of  Chemical 
Substances.  Several  commenters 
suggested  that  MSHA  adopt  the  OSHA 
hazard  determination  procedures  in 
which  one  single  study  is  sufficient  to 
trigger  a  finding  that  a  chemical  is  a 
health  hazard.  MSHA  requests  specific 
comment  on  the  these  issues  and 
suggestions. 

D.  Labels  and  Other  Forms  of  Warning 

MSHA's  proposal  would  require  that 
the  operator  provide  labeling 
information  with4he  initial  shipment  of 
a  hazardous  chemical  to  a  downstream 
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employer.  OSHA'i  HCS  requires  that 
each  container  of  k  hazardous  chemical 
leaving  the  workplace  be  labeled. 
Several  commentars  indicated  that  they 
were  already  providing  labels  with  their 
products.  Other  ccjmmenters  argued  that 
MSHA  does  not  hfive  the  authority  to 
require  that  operators  distribute  this 
information  to  employers  off  mine 
property.  | 

MSHA's  propoapl.  consistent  with 
OSHA's  standard;  would  require  that 
operators  be  responsible  for  the 
accuracy  of  labeh  and  MSDSs  that  they 
develop,  but  not  f  )r  ones  that  they  do 
not  prepare.  Several  commenters 
suggested  that  MSHA  require  the  mine 
operator  to  verify  the  accuracy  of  labels 
and  MSDSs  they  i  eceive. 

Commenters  ob  jected  to  requiring  a 
cancer  warning  oi  i  a  label  based  solely 
on  an  lARC,  NTP,  or  ACGIH  listing  of 
the  chemical  as  a  "possible," 
"anticipated  to  b« ,"  or  "suspect"  human 
carcinogen,  statir  g  that  such  cancer 
labels  are  not  we  1  grounded  in  balanced 
scientific  interpr^ation  and  go  beyond 
OSHA's  cancer  pblicy  which  stops  at 
the  "probable"  a  tegory.  Several  of 
these  same  comn  enters  did  not  object 
to  a  cancer  warn  ng  for  chemicals  listed 
as  "known"  carcfiogens,  or  to  including 
the  "probable"  aid  "possible"  findings 
to  the  chemical's  MSDS. 

E.  Material  SafeXr  Data  Sheets  (MSDSs) 

While  MSHA'^  proposal  would 
require  that  mine!  operators  provide  an 
MSDS.  upon  reqv  est.  when  a  hazardous 
chemical  is  shipp  ed  to  a  downstream 
employer,  OSHA  s  standard  requires 


distribution  with  the  initial  shipment. 
Several  commenters  questioned  whether 
MSHA  can  require  distribution  of 
MSDSs  to  employers  off  of  mine 
property.  Other  commenters  supported 
automatic  distribution  of  MSDSs  with 
the  initial  shipment  in  order  to  be 
consistent  with  OSHA's  HCS. 

Several  commenters  cited  lack  of 
uniformity  as  a  major  problem  with 
MSDSs.  They  suggested  that  MSHA's 
HCS  ensure  that  all  preparers  of  MSDSs 
provide  product  information  to  the  same 
standard. 

A  number  of  commenters  objected  to 
MSHA's  proposal  that  employees  be 
notified  at  least  3  months  prior  to  the 
disposal  of  any  MSDS  as  being  unduly 
buidensome.  Under  its  medical  records 
access  standard  (29  CFR  1910.20).  OSHA 
requires  employers  either  to  maintain  a 
hazardous  chemical's  MSDS  for  at  least 
30  years,  or  when  the  chemical  is  no 
longer  in  the  workplace,  to  maintain  for 
30  years  some  record  of  the  chemical's 
identity,  where  it  was  used,  and  when  it 
was  used.  One  commenter  suggested 
that  MSHA  adopt  OSHA's  requirement 
because  many  chemicals  can  cause 
chronic  health  effects,  and  the  MSDS 
would  be  a  valuable  referral  document. 

MSHA  requests  comments  on  these 
issues  as  well  as  specific  suggestions  for 
developing  more  accurate,  uniform, 
useful,  and  understandable  MSDSs. 

F.  Training 

MSHA's  proposal  and  OSHA's  HCS 

contain  specific  requirements  to  provide 
hazard  communication  training  prior  to 
an  employee's  initial  assignment  to  an 


area  where  hazardous  chemicals  are 
used  and  whenever  a  new  chemitally      • 
related  hazard  is  introduced  into  the 
work  area.  MSHA  stated  in  its  proposal 
that  retraining  under  its  HCS  training 
requirements  would  not  be  required  for 
areas  where  applicable  training  under 
part  48  has  been  conducted.  Several 
commenters  supported  MSHA's 
proposal  and  stated  that  it  would  give 
operators  flexibility  in  conducting 
hazard  communication  training.  Other 
commenters  felt  that  all  hazard 
communication  training  requirements 
should  be  included  in  part  48.  ^ 

C.  Trade  Secrets 

Both  MSHA's  proposal  and  OSHA's 
standard  contain  nearly  identical 
requirements  regarding  the  disclosure  of 
the  specific  identity  of  a  hazardous 
chemical  which  may  be  considered  a 
trade  secret.  Several  commenters 
suggested  that  neither  the  provisions  on 
trade  secrets  nor  a  separate  appendix 
including  the  Restatement  of  Torts  is 
needed  in  MSHA's  standard  because 
there  are  relatively  few.  if  any.  trade 
secret  chemicals  in  the  mining  industry. 

MSHA  appreciates  the  many  thorough 
and  comprehensive  comments  it  has 
received  thus  far  on  its  proposed  rule 
and  looks  forward  to  receiving 
additional  comments  during  the  public 
hearings. 

Dated:  September  20. 1991. 
William  ].  Tattersall. 
Assistant  Secretary  for  Mine  Safety  and 
Health. 
[FR  Doc.  91-23122  Filed  9-24-91;  8:45  am] 
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